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Poetal  Service 

Postal  Service  f 

« 

Quarantine 

Animal  and  Plant  Health  Inspection  Service 
Radio  Broadcaeting 
Federal  Conuniinications  Commission 

Recreation  and  Recreetion  Areas 

Forest  Service 

Reporting  and  Recordkeeping  Requirements 

Securities  and  Exchange  Commission 
Securities 
SecuriMes  and  Exchange  Commission 

Trade  Practices 

Federal  Trade  Commission 

Water  Supply 

Environmental  Protection  Agency 


,   The  President  » 

PfKKUUMAHONS 
45107     Women  in  Agriculture  Week  (Proc.  5278) 

Executive  Agencies 

Agency  for  International  Development 

NOTICES 

Authority  delegations: 
45270        Latin  American  and  Caribbean  Regions 

Meetings: 
45272        Research  Advisory  Committee 

Agricultural  Marketing  Service 

RUI.E8 

45109     Lemons  grown  in  Arizona  and  California 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal 
and  Plant  Health  Inspection  Service;  Commodity 
Credit  Corporation;  Food  and  Nutrition  Service; 
Forest  Service;  Soil  Conservation  Service. 
NOTICES 

45199     Agency  information  collection  activities  under 
OMB  review 

,     Animal  and  Plant  Heatth  inspection  Service 

.    T      RULES 

'  f   Livestock  and  poultry  quarantine; 

45110'       Brucellosis;  State  and  area  classifications; 

interim  • 

45111         Lethal  avian  influenza;  interim 

f 

ArchitectursI  and  Transportation  Barriers 
Compliance  Board 

NOTICES 
45199     Aircraft  boarding;  chairs  used  for  enplaning 

physically  handicapped  passengers,  etc.;  advisory 
standards:  inquiry:  extension  of  time 

Bonneville  Power  Administration       / 

NOTICES 

Average  system  cost  methodology: 
45219        Exchange  transmission  credit  program 


Centers  for  Disease  Control 

NOTICES 

Meetings: 
Scientific  Counselors  Board  (NIOSH) 


45260 


45200 

45200 
45200 
45200 

45201 


Civil  Aeronautics  Board 

NOTICES 

Complaints  filed:  , 

Frontier  Holdings,  Inc..  et  al.         ' 
Hearings,  etc.: 

Air  New  Jersey.  Inc. 

Hawaii  One  Corp. 

Royalcoach  Airline  (2  documents) 
■>  Tampa-Yucatan  service  case 


.Coast  Guard 
i  fnnjES  ■  ' 

Drawbridge  operations:    • 
1 45130         Florida;  correction 

Commerce  Department 

See  also  Foreign-Trade  Zones  Board;  International 

Trade  Administration;  National  Oceanic  and 

Atmospheric  Administration. 

NOTICES 

Meetings: 
45201         President's  Commission  on  Industrial      ti 

Competitiveness  ' 

45205        Steel  Advisory  Committee 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
45109         Peanuts;  correction 

Commodity  Futures  Trading  Commission 

NOTICES 
45208,    Agency  information  collection  activities  under 
45209     OMB  review  (2  documents) 
i  Contract  market  proposals: 

45209        Chicago  Board  of  Trade;  long-term  U.S.  Treasury 
notes 

45209  Chicago  Mercantile  Exchange;  British  pounds, 
etc. 

45210  Philadelphia  Board  of  Trade,  Inc.;  three-month 
Eurodollar  time  deposits 

Conservation  and  Renewat>ie  Energy  Office 

NOTICES 

Residential  conservation  service  program: 
45230        Utility  waiver  petition;  United  Illuminating  Co. 

Consumer  Product  Safety  Commission 

NOTICES 
45290     Meetings:  Sunshine  Act  (2  documents)      I 

Customs  Service 

NOTICES 
45289     Reimbursable  services;  excess  cost  of  preclearance 

operations 

Trade  name  recordation  applications: 
45288         Union  Fork  ft  Hoe  Co. 

Defense  Department 

NOTICES 

Meetings; 
45213         Defense  Equal  Opportunity  Management  Institute 

Board  of  Visitors 
45213        DIA  Scientific  Advisory  Committee  (2 

documents] 
45213        DOD-University  Forum 

45212,        Electron  Devices  Advisory  Group  (2  documents) 
45213 

45211  Privacy  Act;  systems  of  records 
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45214 
45216 
45214, 
45215 


45230 

45131 

45132 

45124 

45123 
45133 

45292 

45178 
45181 

45249 


45250 


45166 
^168. 
45169 
45167 
45171 


Education  Department 

Nonccs 

Agency  information  collection  activities  under 

OMB  review  ^ 

Grants:  availability,  etc.: 

Educational  opportunity  centers  program 

Endowment  grant  program 

Indian-controlled  schools  enrichment  program; 

closing  date  extended 
Meetings: 

Bilingual  Education  National  Advisory  Council 

Federal  Education  Data  Acquisition  Council 

International  Education  Programs  National 

Advisory  Board  (2  documents) 

Energy  Department    . 

See  also  Bonneville  Power  Administration: 
Conservation  and  Renewable  Energy  Office: 
Federal  Energy  Regulatory  Commission. 
NOTICES 

Meetings:  * 

National  Petroleum  Council 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes:  designation  of  areas: 

Alabama 
Pesticide  chemicals  in  or  on  raw  agricultural 
commodities:  tolerances  and  exemptions,  etc.: 

Ethylene  dichloride  (1.2-dichloroethane): 

correction 
Pesticides:  tolerances  in  animal  feeds: 

2-{l-(Ethoxyimino)butyl)-5-[2-(ethyllhio)propyl]-3- 

hy droxy-2-cyclohexene-l  -one:  correction 
Pesticides:  tolerances  in  foods: 

Ethephon:  correction 
Toxic  substances: 

Chlorinated  naphthalenes:  reporting  and 

recordkeeping  requirements:  correction 
Wafer  pollution  control: 

State  underground  injection  control  program; 

federally  administered  programs 
PROPOSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 

Indiana 
Pesticide  programs: 

Agricultural  worker  protection  standards: 

advance  notice:  correction 
NOTICES 
Toxic  and  hazardous  substances  control: 

Premanufacture  exemption  approvals 

Farm  Credit  Administration 

NOTICES 

Meetings:  * 

Federal  Farm  Credit  Board. 

Federal  Aviation  Administration 

PROPOSED  RULES 

Jet  routes  and  VOR  Federal  airways 

Restricted  areas  (2  documents) 

Transition  areas 
VOR  Federal  airways 


Federal  Communications  Commission 

RULES 

Radio  broadcasting: 
45155         Broadcast  remote  pickup  service;  frequency 

assignment  procedures 
45142         FM  stations:  blanketing  interference 
45146         Noncommercial,  educational  FM  broadcast  •< 

stations:  reception  protection  for  TV  channel  6 

broadcasts 
Radio  stations;  table  of  assignments: 
45139,        Alabama  (2  documents) 
45140 

45140  Arkansas  

45141  Cahfomia 

45142  Michigan 

45141         West  Virginia     •  ■   . 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
45186         Hawaii 

NOTICES 

Hearings,  etc.: 

45253  Area  Christian  Television,  Inc.,  et  al. 

45254  Baytown  Community  Broadcasting,  Ltd.,  et  al. 
4525^      Contemporary  Communications,  Inc.,  et  al. 
45251  \    Martin,  Marione  Elaine,  et  al. 

45255X     Moore  County  Radio  Co.  et  al. 

45250  Morley.  Frankie,  et  al. 

45251  Oswego-)efferson  Broadcasting,  Inc.,  et  al. 

45250  Saunders,  Arthur  Winbum,  Jr.,  et  al. 
Meetings: 

45251  Federal-State  Joint  Board 

45251  Telecommunications  Industry  Advisory  Group 

45252  Travel  reimbursement  experiment;  quarterly  report 

Federal  Deposit  Insurance  Corporation 

NOTICES 

45256  Agency  information  collection  activities  under 
OMB  review 

Federal  Election  Commission 

NOTICES 
45290     Meetings;  Sunshine  Act 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

45135  Alaska  et  al.;  interim 

45136  Illinois  et  al. 
45134         Louisiana  et  al. 

Flood  insurance;  communities  eligible  for  sale: 
45133         Maine  et  al. 

PROPOSED  RULES 

Flood  elevation  determinations: 
45181         Arizona  et  al. 

NOTICES 

Disaster  and  emergency  areas: 

45257  Texas  \ 
45257     Privacy  Act:  systems  of  records  i 

,  Federal  Energy  Regulatory  Commission 

j  PROPOSED  RULES 

Natural  Gas  Policy  Act;  ceiling  prices  for  high  cost 
natural  gas  produced  from  tight  formations;  various 
States: 
Texas  (2  documents)  .  • 

NOTICES 
Hearings,  etc.: 

Consolidated  Gas  Transmission  Corp. 


45174, 
45175 


45235 


45241  Kentucky  Utilities  Co.  . 

45243  Locust  Ridge  Gas  Co. 

45243  Louisiana-Nevada  Transit  Co. 

45243  Mountain  Fuel  Resources,  Inc. 

45244  Natural  Gas  Pipeline  Co.  of  America 

45244  Northern  Natural  Gas  Co. 

45245  Northwest  Central  Pipeline  Corp. 

45245  Northwest  Pipeline  Corp. 

45246  Odeco  Oil  &  Gas  Co. 

45246  Panhandle  Eastern  Pipe  Line  Co. 

45246  Stingray  Pipeline  Co.  '         • 

45246  Texas  Gas  Pipe  Line  Corp. 

45247  Transcontinental  Gas  Pipe  Line  Corp. 
45247  Trunkline  Gas  Co. 

45247  United  Gas  Pipe  Line  Cd.  . 

45248  West  Texas  Gas,  Inc. 

45249  Western  Transmission  Corp. 

45235  Hydroelectric  applications  (Deep  River  Hydro  et 
al.) 

Small  power  production  and  cogeneration  facilities: 
qualifying  status;  certification  appUcations,  etc.: 

45231  Air  Products  &  Chemicals,  Inc.,  et  al. 

45231  Duval,  Bennett 

45231  General  Electric  Co. 
^45232  International  Paper  Co. 

45232  Jacobson,  David  L 
45234  Lariarb,  Somboon,  et  al. 

45232  Louie,  Louis 

45233  Louis,  Paul 

45233  Martell  Cogeneration  Ltd.  Partnership 

45233  Pacific  Lighting  Energy  Systems  (2  documents) 

45234  Parker,  John  E. 
45234  Sir  Travel  Inc. 
45234  Sobei,  Donald  W. 
45234  Triad  American  Energy 
45231  Wong,  Fay 

Federal  Home  Loan  Banic  Board 

RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
45115         Brokered  deposits;  limitations  on  institutions 
with  low  net  worth:  interim  rule  extended  and 
request  for  comments:  correction 

Federal  Maritime  Commission 

RULES 
45320     Agreements  by  ocean  common  carriers,  etc. 
Tariffs  filed  by  common  carriers  in  foreign 
commerce  of  U.S.: 
45364         Intermodal  tariff  filing  amendments:  loyalty  (dual 
rate)  contracts;  and  service  and  time/volume 
contracts:  final 
45397         U.S.-Flag  vessels:  access  to  ocean  trade  between 
J       foreign  ports:  actions  to  address  unduly 
impairing  conditions 
NOTICES  J       . 

45258     Agreements  filed,  etc.: 

Freight  forwarder  licenses: 
45258         Freight  Systems  International,  Inc.,  et  al.  I      ' 

Federal  Reserve  System 

NOTICES 
.  Bank  holding  company  application,  etc.: 

45258         Citizens  Bancshares,  Inc.,  et  al.  * 

45258  First  Bankshares.  Inc.,  et  al.  . 

45259  Marine  Corp. 


45116 
45117 
45115 


45160 
45269 


45124 
45123 


45109 


45201 


45177 


45259 


45128 

45125 

45264, 
45266 


45187 


Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 

Chevron  Corp.  et  al. 

Hospital  &  Health  Services  Credit  Union 

Sperry  &  Hutchinson  Co. 

Fish  and  WlidIHe  Service 

RULES 

Endangered  and  threatened  species: 

Amargosa  vole 
NOTICES 
Environmental  statements:  availability,  etc.: 

Yukon  Delta  National  Wildlife  Refine,  AK 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Salts  of  volatile  fatty  acids 
Sodium  hyaluronate  injection 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
Child  nutrition  labeling  program:  correction 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
Colorado 

Forest  Service 

PROPOSED  RULES 

Recreation  management: 
Occupancy  and  use  of  sites  and  areas  of 
concentrated  public  use 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Public  Health  Service. 

Housing  and  Urban  Development  Department 

RULES 

Government  National  Mortgage  Association: 

Attorneys-in-fact  list 
Mortgage  and  loan  insurance  programs: 

Labor  standards  and  wage  requirements 
NOTICES 

Agency  information  collection  activities  under 
OMB  review  (5  documents) 


^ 


Indian  Affairs  Bureau 

PROPOSED  RULES 

Acquisition  regulations;  Buy  Indian  Act;  contracting 

with  Indians,  procedures 

Interior  Department 

See  Fish  and  Wildlife  Service:  Indian  Affairs 
Bureau;  Land  Management  Bureau;  Minerals 
Management  Service. 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development. 
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International  Tf 

NOTICES 

Antidumping: 

45204  Calcium  hypochlorite  from  Japaa:  postponsfBcat 
45202        Pota»i<ua  cfalaride  from  East  Germany; 

postponement 

45202  Potassium  chloride  from  U.S.S.R.;  postponement 

45203  Export  trade  certificates  of  review 
Meetings: 

45205  Importecs  and  Retailers'  Textile  Adviaary 
Ck)mmittee 

NOnCES 

Import  investigations: 
45275        Alkaline  battehes 
45273        Anodes  for  cathodic  protection  and  oonponents 

45272  Appatatat  tot  flow  injection  analysis  and 
components 

45244         Bag  closure  clipa 

45273  Carbon  steel  wire  rod  from  Argentina  and  Spain 

45274  Cellular  mobile  tckpfaone*  and  aabaasemblies 
from  Japan 

45272        Grand  and  uprigbt  piaaos  from  Korea     * 

45275  Live  swdae  and  fresh,  chilled  and  frozen  perk 
from  Canada 

45276  Rowing  machinet  aui  coaiponeBts 

45276        Titanium  sponge  from  Japan  and  United  Kingdom 

45276  Vitamin  K  from  Spain 

Interstate  Conwner ce  Commission 
Nonccs 

45277  Agency  information  collection  activities  under 
OMB  review. 

Railroad  operation,  acquisition,  constniction.  etc: 

45277  Chicago,  Milwaukee.  St  Paul  A  Pacific  Railroad 
Co. 

Railroad  services  abaadoomeat: 

45278  Western  Maryland  Railway  Co.  et  aL 

Labor  Department  , 

Nonccs 
Meetings: 
45205        Steel  Advisory  Committee        .  . 

Land  Management  Bureau 
Honcss 

Alaska  native  claims  selections:       '■ 
45267         Wales  Native  Corp. 

Exchange  of  public  lands  for  private  land: 
45266         Nevada 

Meetings: 
45269        Vale  District  Advisory  Council 
45269         Vale  District  Crazing  Advisory  Board 

Resource  management  plans,  etc>: 

45266  Cedar-Beaver-Garfield-Antimony  Planning  Area, 
Utah;  correction  ^ 

Sale  of  public  lands:  • 

46267,       Qdifomia;  correction  (2  decuixients) 
45268 

45267  Idaho 

45268  Utah 

Manaoaniant  and  Budget  01flc« 

NOTICES 

45280     Hospital  and  medical  care  furnished  by  U.S.,  cost; 
rates  cssarding  recovery  fron  tortieusiy  liable  third 
persons 


Minerals  Management  Service 

NOTICES 

Envronmental  statenieals;  availafailitjr,  etc.: 
45270        Middle  Atkntic  States  OCS  oil  and  gas  le 
sale  ' 

Meetings: 
45269        Outer  Coatinental  Shelf  Advisory  Board 


National  Aeronautics 

PnOPOSEB  RMLSS 
45194     Acquisition  regulations 


National  Oceanic  and  Alwioipliei4c  AdmlnslMittdn 

RULES 

Fishery  conservation  and  managemott: 
45164         Atlantic  surf  clam  an4  oceaa  quaho^ 

Nadear  Regalatory  Commlaaion 

RtJLES 

Production  and  utilization  facilities,  domestic       * 
licensing: 
45114         EnvifonBiental  qualifications  of  electric 

equipment;  policy  statement 
45112        Integrated  safety  assessaient  program  for 
operating  reactors;  policy  statement 

NOTICES 

Abnormal  occurrence  reports: 

45278  Quarterly  reports  to  Congress 
Nuclear  Waste  PoHcy  Act: 

45278,       High-level  waste  program;  technical  positions; 

45279  availability,  etc.  [2  documents) 

Safety  analysis  and  evaluation  reports;  availability, 
etc.: 

45280  Public  Service  Electric  &  Gas  Co. 

Pension  Benefit  Guaranty  Corporation 

RULES 

Plan  benefits  valuation: 

45129  Non-moitiemploycr  plans;  interest  rates  and 
factors 

Poetal  Service 

RULES 

International  Mail  MattuaL 

45130  Venezuela;  Express  Mail  Service 

Public  Health  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
45260        Food  and  Drug  Acbninistratien 


fMteoad  RetireNMnt  Boartf 

iKmccs 
45290     Meetings;  Sunshine  Act 


Research  and  Speciat  Programs  Administration 

NOTICES 

Hazardous  materials: 
45284         Applications;  exemptions,  renewals,  etc. 

Securities  and  Exchange  Commission 

RULES 

Securities:  , 

45117         Quotations  without  specified  infomation, 
initiation  or  resumption 

PROK>SE0  RUifS 

Investment  companies  and  securities: 
45172         Expense-related  disclosure  reqairemenis 
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45280 


45280 
45282 
45290 

45282 


NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Hearings,  etc.: 

Connecticut  Light  &  Power  Co. 

Middle  South  Utilities,  Inc. 
Meetings;  Sunshine  Act 
National  market  system  securities: 

Institutional  Networks  Corp.  et  al.; 

reconsideration  request  denied 


Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
45199        Troublesome  Creek  Watershed,  Missouri 

Textile  Agreements  Implementation  Committee    ^ 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
45205        India 

Textile  consultation;  review  of  trade: 
45206,        Indonesia  (2  documents)  ' 

45207 
45208        Mauritius  ^ 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
.  .         Research  and  Special  Programs  Administration. 

Treasury  Department 

See  also  Customs  Service.  ' 

NOTICES 

Notes,  Treasury: 
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Adjudication;  pensions,  compensation,  dependency, 
etc.: 
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living  adjustments;  correction 
NOTICES 

Meetings:  , 

45289        Health-Related  Effects  of  Herbicides  Advisory 
Cominittee 


Separate  Parts  in  This  issue 

Part  II 
45291     Environmental  Protection  Agency 

Part  III 
45319  '  Federal  Maritime  Commission 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  Hnding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Proclamation  5278  of  November  13,  1964 

Women  in  Agriculture  Week,  1984 

»         * 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Women  have  always  played  an  equal  role  with  men  in  the  agriculture  of  the 
Nation.  Early  America  was  an  agricultural  society,  and  colonial  women 
worked  beside  men  to  develop  the  new  land.  Together,  they  learned  local 
agriculture  from  the  Indians,  erected  log  cabins,  and  cleared  farmland.  Pushing 
thejr  clearings  to  the  foothills  of  the  Alleghenies,  they  passed  through  the 
mountain-gaps  and  crossed  the  prairies  together  in  covered  wagons. 

Women  were  partners  in  American  life  from  the  founding  of  our  first  settle- 
ments. Men  and  women  together  in  family  enterprises  began  to  process  food, 
weave  fabrics,  and  market  food  and  fiber.  As  the  settlements  became  towns 
and  then  cities,  and  as  agricultural  jobs  became  more  specialized,  women 
remained  partners  in  the  maturing  of  the  agriculture  of  our  Nation. 

today,  agriculture  employs  22  million  people  who  work  with  food  and  fiber  in 
growing,  harvesting,  processing,  transporting,  and  retailing.  Women  are  active 
in  farm  management,  finances,  and  community  life  and  in  establishing  agricul- 
tural policy.  They  are  also  active  in  all  phases  of  agribusiness  and  in  agricul- 
tural processing  and  marketing.  It  is  appropriate,  therefore,  that  we  set  aside  a 
week  to  recognize  the  role  of  women  in  this  most  basic  of  all  industries. 

The  Congress,  by  House  Joint  Resolution  554,  has  designated  the  week  of 
November  11  through  17,  1984,  as  "Women  in  Agriculture  Week"  and  author- 
ized and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  11  through  17,  1984,  as 
Women  in  Agriculture  Week.  I  call  on  all  Americans  to  participate  in  appro- 
priate events  to  pay  tribute  to  women  in  agriculture  whose  talents,  hard  work, 
and  dedication  significantly  contribute  to  the  production  and  marketing  of  the 
Nation's  food  supplies. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
November,  in  the  year  of  our  Lord*  nineteen  hundred  a.nd  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat>illty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regidatiom,  which  is 
published  under  50  tittes  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Oocunrwnts. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Servics 

7  CFR  Parts  210. 220, 225.  and  226 

Child  Nutrition  Labeling  Program; 
Correction 

AOCNCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
citation  contained  in  final  regulations  on 
the  Child  Nutrition  Labeling  Program 
that  appeared  on  page  18458  in  the 
Federal  Register  of  Tuesday,  May  1. 
1984  (49  FR  85,  page  18453).  The  action  is 
necessary  to  correct  a  typographical 
error. 

FOR  FURTHER  INFORMATION  CONTRACT: 

Cynthia  H.  Ford,  (703)  756-3556. 

The  following  correction  is  made  in 
FR  Doc.  84-11052:  On  page  18458, 
column  three,  the  closing  citation  is 
corrected  to  read  "(National  School 
Lunch  Act  Sections  9. 13, 17;  42  U.S.C. 
1758. 1761. 1766.  7  CFR  210.ia  220.8, 
225.21.  226.20)". 
October  26, 1984. 
Robert  E.  Laaid. 
Administrator. 

|FR  Doc  S4-aK2  Filed  11-14-14:  a:«S  •mj 
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Agricultural  Marketing  Service 

7  CFR  Part  910 

(l.*inon  Regulation  4««,  Amdt  2) 

Lemons  Grown  In  California  and 
Arizona;  Umltation  of  HandHng 

AQCNCY:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 


summary:  This  action  increases  the 
quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  the  fresh 
market  to  255,000  cartons  during  the 
period  November  4-10, 1984.  Such  action 
is  needed  to  provide  for  orderly 
marketing  of  fresh  lemons  for  the  period 
specified  due  to  the  marketing  situation 
confronting  the  lemon  industry. 
OATHS:  Effective  for  the  period 
November  4-10, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
William  J.  Doyle,  Chief,  Fruit  Branch, 
F»V.  AMS.  USDA,  Washington,  D.C.- 
20250.  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley.  Deputy  Administrator. 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Service  Act  of 
1937.  as  amended  (7  U.S.C.  601-674).  The 
action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  poHcy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  by  telephone  on 
November  8, 1984,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  recommended 
an  inprease  in  the  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  the  demand  for  lemons  it 
improving. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  pi^lic  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
amendment  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  asA.  This 
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amendment  relieves  restrictions  on  the 
handling  of  lemons.  It  is  necessary  to 
effectuate  the  declared  purposes  of  the 
act  to  make  these  regulatory  provisibns 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Agricultural  Marketing  Service. 
Marketing  agreements  and  orders. 
California,  Arizona,  Lemons. 

PART  910— (AMENDED] 

1.  Section  910.788  Lemon  Regulation 
488  is  revised  to  read  as  follows: 

§910.788    Lemon  Regulation  488. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  4. 
1984,  through  November  10, 1984,  is 
established  at  255.000  cartons. 

(Sees.  1-19, 48  Stat  31.  as  amended;  7  U.S.C 
601-674) 

Dated:  November  9, 1984. 

Thomas  R.  Claik, 

Deputy  Director,  Frvit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

IFR  Doc  84-30006  Filed  ll-14-a4;  8:45  am] 
■lUiNO  CODE  S410-Oa-M 


Commodity  Credit  Corporation 

7  CFR  Part  1446 

General  Regulations  Governing  1982 
Through  1985  Crofw;  Peanut 
Warehouse  Storage  Loans  and 
Handler  Operations  (Amendment  2) 

Correction 

In  FR  Doc.  84-25457  beginning  on  page 
37729  in  the  issue  of  Wednesday, 
September  26, 1984,  make  the  following 
corrections: 

1.  On  page  37730,  first  column,  second 
paragraph,  third  line  from  the  bottom,  "1 
inch"  should  have  read  "%  inch". 

$1446.58    (Corrected] 

2.  On  page  37731,  in  §  1446.58(d)(4)(ii). 
second  column,  in  the  entry  for  "Runner 
type",  second  line,  "*%4"  should  have 
read  "'%4". 

BUXmO  COOC  1S0S-01-M 
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Animal  and  Plant  H«alth  Inspection 
Service 

SCFRPartTS 
(Docitet  Na  94-100] 

Bnicelloais  in  Cattle;  State  and  Area 
Classifications 

agency:  Animal  and  Plant  (iealth 
Inspection  Service,  USDA. 

ACTKM:  Interim  rule. 

SUMMARY:  This  document  amends  the 
regulations  governing  the  interstate 
movement  of  cattle  because  of 
brucellosis.  Prior  to  the  effective  date  of 
this  document  the  following  six 
Counties  in  Montana  were  included  in 
the  portion  of  Montana  designated  as 
Qass  A:  Lake,  Lincoln,  Mineral, 
Missoula,  Ravalli  and  Sanders.  This 
document  amends  the  regulations  to 
include  the  six  listed  Counties  in  the 
portion  of  Montana  designated  as  Class 
Free.  This  action  is  necessary  because  it 
has  been  determined  that  these  Counties 
together  with  the  previously  designated 
Class  Free  area  of  Montana  meet  the 
standards  for  Class  Free  status.  The 
effect  of  this  action  is  to  relieve  certain 
restrictions  on  the  interstate  movement 
of  cattle  from  certain  Counties  in 
Montana. 

DATES:  Effective  Date:  November  15, 
1984.  Written  comments  must  be 
received  on  or  before  Jaqjuary  14, 1985. 

AOOfiESSES:  Written  comments  should 
he  submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Sta^ 
APHIS.  USDA,  Room  728,  Federal 
Building.  Hyattsville,  MD  20782.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Thomas  J.  Holt  Cattle  Diseases 
Staff.  VS,  APHIS,  USDA,  Room  817, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  301-436-8711. 

SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  brucellosis  regulations  (contained 
in  9  CFR  Part  78  and  referred  to  below 
as  the  regulations)  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  brucella 
infection  present  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program.  The 
classiHcations  are  Class  Free,  Class  A, 
Class  B,  and  Class  C.  States  or  Areas 
which  do  not  meet  the  minimum 
standards  for  Class  C  are  required  to  be 
placed  under  Federal  quarantine. 


The  brucellosis  Class  Free 
classiHcation  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the 
period  of  12  months  preceding 
classification  as  Class  Free.  The  Class  C 
classification  is  for  States  or  Areas  with 
the  highest  rate  of  brucellosis,  with 
Classes  A  and  B  in  between. 
Restrictions  on  the  movement  of  cattle 
are  more  stringent  for  movements  from 
Class  A  Slates  or  Areas  compared  to 
movements  from  Class  Free  States  or 
Areas,  and  are  more  stringent  for 
movements  from  Class  B  States  or  Areas 
compared  to  movements  from  Class  A 
States  or  Areas,  and  so  on.  The 
restrictions  include  testing  for 
movement  of  certain  cattle  from  other 
than  Class  Free  States  or  Areas. 

The  basic  standards  for  the  different 
classifications  of  States  or  Areas 
concern  maintenance  of:  (1)  A  State  or 
Area-wide  accumulated  12  consecutive 
month  herd  infection  rate  not  to  exceed 
a  stated  level:  (2)  a  Market  Cattle 
Identification  (MCI)  reactor  prevalence 
rate  not  to  exceed  a  stated  rate  (this 
concerns  the  testing  of  cattle  at  auction 
markets,  stockyards,  and  slaughtering 
establishments);  (3)  a  surveillance 
system  which  includes  a  testing  progam 
for  dairy  herds  and  slaughtering 
establishments,  and  provisions  for 
identifying  and  monitoring  herds  at  high 
risk  of  infection,  including  herds 
adjacent  to  infected  herds  and  herds 
from  which  infected  animals  have  been 
sold  or  received  under  approved  action 
plans;  and  (4)  minimum  procedural 
standards  for  administering  the 
program. 

The  State  of  Montana  is  divided  into  a 
Class  Free  Area  and  a  Class  A  Area. 
Prior  to  the  effective  date  of  this 
document  the  Area  of  Montana 
designated  as  Class  A  included  the 
Counties  of  Flathead.  Lake,  Lincoln, 
Mineral,  Missoula,  Ravalli  and  Sanders. 
All  other  counties  in  Montana  were 
included  in  the  Area  designated  as 
Class  Free.  The  State  of  Montana  has 
requested  that  the  boundary  line 
separating  the  Class  Free  and  Class  A 
Counties  be  changed  to  include  Lake, 
Lincoln,  Mineral,  Missoula,  Ravalli  and 
Sanders  Counties  within  the  Class  Free 
Area. 

To  attain  and  maintain  Class  Free 
status,  a  State  or  Area  must  among 
other  things,  remain  free  from 
brucellosis  in  cattle  for  the  preceding  12 
month  period  and  the  adjusted  MCI 
reactor  prevalence  rate  for  such  12      ^ 
month  period  mustnot  exceed  one 
reactor  per  2,000  cattle  tested  (0.050 
percent).  The  listed  counties  were 
included  in  the  portion  of  Montana 
designated  as  Class  A  rather  than  as 
Class  Free  because  of  the  herd  infection 


rate.  A  review  of  brucellosis  program 
records  establishes  that  the  portion  of 
Montana  encompassing  Lake,  Lincoln, 
Mineral,  Missoula,  Ravalli  and  Sanders 
Counties  meets  the  criteria  for 
classification  as  Class  Free.  Therefore,  it 
is  necessary  to  include  these  coiinties  in 
the  portion  of  Montana  designated  as 
Class  Free. 

With  this  change,  the  portion  of 
Montana  designated  as  Class  Free 
consists  of  all  Counties  in  Montana 
other  than  Flathead  County.  Flathead 
County  remains  designated  as  Class  A. 

Emergency  Action 

Dr.  John  K.  Atwell,  Deputy 
Administrator.  VS,  APHIS.  USDA.  has 
determined  that  an  emergency  situation 
exists  that  warrants  publication  without 
prior  opportunity  for  a  public  comment 
period.  Immediate  action  is  warranted  in 
order  to  delete  imnecessary  restrictions 
on  the  interstate  movement  of  certain 
cattle  from  an  area  in  Montana. 

Further,  pursuant  to  the 
adm.nistrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable,  unnecessary,  and 
contrary  to  the  public  interest,  and  good 
cause  is  found  for  making  this  interim 
rule  effective  less  than  30  days  after    ' 
publication  in  the  Federal  Register. 
Comments  have  been  solicited  for  60 
days  after  publication  of  this  document. 
A  document  discussing  comments 
received  and  any  amendments  required 
will  be  published  in  the  Federal 
Register. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  has  been  determined  to  be  not  a 
major  rule.  The  Department  has 
determined  that  this  action  will  not  have 
a  significant  annual  effect  on  the 
economy;  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
its  review  process  required  by  Executive 
Order  12291. 

Changing  the  status  of  a  portion  of  the 
State  of  Montana  reduces  testing 
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requirements  on  the  interstate 
movement  of  certain  cattle.  Cattle 
moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Testing  requirements  for 
cattle  moved  interstate  for  immediate 
slaughter  or  to  quarantined  feedlots  are 
not  affected  by  the  changes  in  status. 
Also,  cattle  from  Certified  Brucellosis- 
Free  Herds  moving  interstate  are  not 
affected  by  these  changes  in  status.  It 
has  been  determined  that  the  changes  in 
brucellosis  status  made  by  this 
document  will  not  affect  marketing 
patterns  and  will  not  have  a  significant 
economic  impact  on  those  persons 
affected  by  this  document. 

Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  9  CFR  Fart  78 

Animal  diseases.  Cattle,  Hogs. 
Quarantine,  Transportation.  Brucellosis. 

PART  78— BRUCELLOSIS 

Accordingly.  9  CFR  Part  78  is 
amended  by  revising  paragraphs  (a)  and 
(b)  of  9  78.20  to  read  as  follows: 

§78.20    State/area  daMmcation*. 

(a)  Class  Free.  Alaska;  Connecticut 
Delaware;  Hawaii;  Maine;  Maryland; 
Massachusetts;  Michigan;  Montana  (All 
Counties  except  Flathead  County);  New 
Hampshire;  New  York;  North  Carolina; 
North  Dakota;  Pennsylvania;  Rhode 
Island;  South  Carolina;  Utah;  Vermont; 
Virgin  Islands;  Wisconsin:  and 
Wyoming  (Counties  of  Albany,  Big 
Horn,  Campbell,  Carbon,  Converse, 
Crook.  Goshen,  Johnson,  Laramie, 
Natrona,  Niobrara,  Park,  Platte, 
Sheridan,  Sweetwater,  Teton.  Uinta, 
Weston.  Fremont  Hot  Springs,  and 
Washakie,  and  that  portion  of  Lincoln 
County  south  of  a  line  beginning  at  the 
northwest  quadrant  of  Sec.  1,  T.  28  N.,  R. 
121  W.  extending  east  to  the  northeast 
quadrant  of  Sec.  1.  T.  28N..  R.  116  W.). 

(b)  Class  A.  Arizona,  California. 
Colorado.  Idaho,  Illinois,  Indiana,  Iowa, 
Minnesota,  Montana,  (Flathead  County), 
Nebraska,  New  Jersey,  New  Mexico, 
Ohio,  Oregon,  Piaerto  Rico,  South 
Dakota,  Virginia,  Washington,  West 
Virginia  and  Wyoming  (Sublette  County 
and  that  portion  of  Lincoln  County  not 
included  as  Class  Free). 


Authority:  Sees.  4. 5,  and  6. 23  Stat.  32,  as 
amended,  sees,  i  and  2,  32  Stat.  791-792,  as 
amended;  sec.  3.  33  Stat.  1265,  as  amended; 
sec.  2,  B5  Stat.  693:  and  sees.  3  and  11,  76  Stat. 
13a  132;  21  U.S.C.  111-113, 114a-l.  115. 120, 
121  125. 134b.  134f;  7  CFR  2.17,  2.51.  371.2(d}. 


Done  at  Washington.  D.C..  this  8th  day  of 
November,  1984. 

B.G.  lohnson, 

Acting  Deputy  Administrator,  Veterinary 
Services. 

(FR  Doc.  a4-aaS0  PlUd  ll-14-a4;  MS  amj 
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9  CFR  Part  81 
[Dodtet  No.  04-109] 

L«thal  Avian  influenza;  Interim  Rule 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  This  document  amends  the 
"Lethal  Avian  Influenza"  interim  rule  by 
establishing  a  mechanism  to  allow 
payments  under  certain  conditions  for 
economic  losses  growing  out  of  the 
destruction  of  poultry  pursuant  to  the 
extraordinary  emergency  provisions  of 
the  interim  rule.  This  action  is  necessary 
to  encourage  cooperation  by  poultry 
producers  in  the  effort  to  eradicate 
lethal  avian  influenza. 
DATES:  Effective  date  is  November  8, 
1984.  Written  comments  must  be 
received  on  or  before  January  14. 1985. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel. 
Director,  Regulatory  Coordination  Staff. 
APHIS.  USDA.  Room  728.  Federal 
Building,  Hyattsville,  MD  20782.  Written 
comments  may  be  inspected  at  Room 
728  of  the  Federal  Building  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  William  W.  Buisch,  Assistant 
Director,  Emergency  Programs.  VS. 
APHIS,  USDA.  Room  752,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  301-436-8097. 
SUPPI^MENTARY  INFORMATION: 

BacIigTound 

This  document  amends  the  "Lethal 
Avian  Influenza"  interim  rule,  which  is 
set  forth  in  9  CFR  Part  81.  Lethal  avian 
influenza  is  deffned  as  a  disease  of 
poultry  caused  by  any  form  of  H5 
influenza  virus  that  is  determined  by  the 
Deputy  Administrator  to  have  spread 
from  the  1983  outbreak  in  poultry  in 
Pennsylvania. 

Subpart  D  of  the  interim  rule  contains 
extraordinary  emergency  provisions  (set 
forth  in  §§  81.10  through  81.15  of  the 
interim  rule)  which  is  applicable  in 
Pennsylvania.  The  extraordinary 
emergency  provisions  in  S  81.12  provide 
for  payment  for  poultry,  carcasses  or 
parts  thereof,  eggs,  products,  or  articles 


required  to  be  destroyed  in  accordance 
with  that  section.  It  is  further  provided 
in  S  81.14  that  poultry,  carcasses  or 
parts  thereof,  eggs,  products,  or  articles 
required  to  be  destroyed  in  accordance 
with  {  81.12  shall  be  appraised  by  a 
Veterinary  Services  employee  and  that 
the  appraisal  shall  be  the  fair  market 
value  at  the  time  of  destruction  as 
determined  by  such  employee.  These 
extraordinary  emergency  provisions 
were  established  under  the  provisions  of 
21  U.S.C.  134a.  134b,  134d.  134e,  and 
134f. 

There  is  authority  for  additional 
payments  to  be  made  under  the 
provisions  of  21  U.S.C.  114a.  In  this 
connection.  21  U.S.C.  114a  provides,  in 
relevant  part  that 

The  Secretary  of  Agriculture,  either 
independently  or  in  cooperation  with  States 
or  political  subdivisions  thereof,  farmers' 
associations  and  similar  organizations,  and 
individuals,  is  authorized  to  control  and 
eradicate  any  communicable  diseases  of 
livestock  or  poultry .  .  .  including  the 
payment  of  claims  growing  out  of  destruction 
of  animals  (including  poultry),  and  of 
materials,  affected  by  or  exposed  to  any  tudi 
disease,  in  accordance  with  such  regulations 
as  the  Secretary  may  presenile.  As  used  in 
this  sectioa  the  term  "State"  includes  the 
District  of  Columbia,  Puerto  Rico,  and  the 
Territories  and  possessions  of  the  United 
States. 

The  Secretary  has  determined  that  the 
outbreak  of  lethal  avian  influenza  in 
Pennsylvania  has  created  an  emergency 
situation  threatening  the  poultry 
industry  of  the  United  States  (see  49  FR 
3494).  Further,  it  has  been  determined 
that  there  cire  limited  circumstances  in 
whidi  the  payment  of  claims,  in  addition 
to  claims  made  under  subpcul  D  of  the 
interim  rule,  should  be  made  under  the 
provisions  of  21  U.S.C.  114a  in  order  to 
encourage  cooperation  by  poultry 
producers  in  the  effort  to  eradicate 
lethal  avian  influenza.  In  this 
connection,  a  new  S  81.16  is  added  to 
read  as  follows: 

(a)  Whenever  the  Deputy  Administrator 
finds  that  poultry  on  a  premises  had  been 
destroyed  under  the  provisions  of  subpart  D 
of  this  part,  finds  that  subsequently  the 
premises  had  been  repopulated  with  poultry 
that  had  been  erroneously  determined  by  the 
United  States  Department  of  Agriculture  to 
be  free  of  lethal  avian  influenza  based  on 
testing,  and  finds  that  such  poultry  used  for 
repopulating  the  premises  had  been  required 
to  be  destroyed  under  the  provisions  of 
subpart  D  of  this  Part;  the  Deputy 
Administrator,  pursuant  to  the  provisions  of 
21  U.S.C.  114a.  may  pay  claims  for  economic 
losses  growing  out  of  the  destruction  of  such 
poultry  used  for  repopulating  the  premises. 

(b)  A  claim  for  payment  for  economic 
losses  under  this  section  must  be  made  in 
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iiHMl  mdade  •!!  of  Ae  wfomMticM  relied  on 
by  the  ciwnaat  for  paymeot.  Tlie  Depirty 
Adnunialralor  nay  mpiirc  any  additmnai 
infomatiaa  frooi  Ae  daimant  deemed  to  be 
necetaarjr  for  ^«^'l'''>g  a  determioation  on  the 
claim.  WTiether  any  payment  will  be  made, 
and.  if  so.  the  amount  oi  payment  shad  foe 
determined  by  ftie  Deputy  Admimstrator 
based  on  aH  Htfarmatioa  available  to  the 
Deputy  Adinniatntor. 

\  slKMild  be  aubmitted  to  the  I>epatv 
■  Amis.  vs.  USDA.  Room 
320-B.  AdaiaiBtnMan  Bailding.  14th  and 
Independence  Avenue.  SW..  Washington.  DC 
20250. 
Emeigeiu^  Acdon 

Dr.  Joha  K.  AtwreU.  Deputy 
AAniBistralor  of  the  Anknal  and  Plant 
Health  Inspection  Service  for  Veterinary 
Services  has  determined  that  an 
emei^gency  situation  exists  that  warrants 
publication  of  tfris  intetim  rale,  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  in  order 
to  provide  a  mechanism  to  allow 
payments  for  economic  losses  under  the 
cinaiBMtances  reCeiTed  to  above,  and 
thereby  encourage  cooperation  by 
ptmltry  producers  in  the  effort  to 
eradicate  lethal  avian  influenza. 

Further,  pursuant  to  the 
administiative  procedure  provisions  in  5 
U.S.C  533.  it  is  fotmd  upon  good  cause 
that  prior  notice  and  o^er  public 
procedures  with  respect  to  this  interim 
rale  are  impracticable  and  contrary  to 
the  public  interests;  and  good  cause  is 
found  for  making  this  interim  rule 
effective  upon  signature.  Comments  are 
solicited  for  60  days  after  publication  of 
this  document.  A  fmal  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 
in  the  Fadacal  Register. 

Exacoliva  (Msr  and  Regulatory 
FhxiWtttyAcI 

This  aditni  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  major  role.  The  Department  has 
determine^!  that  this  action  will  not  have 
affect  on  the  economy  and 
i^t  in  a  major  increase  in 
for  consumers,  individual 
Fed»aL  State,  or  local 
It  agenoM,  or  geographic 
regions:  or  have  stg^Mificant  adverse 
effects  on  competitioivKemployment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  wiyi  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  portion  of  the  poultV  industry 
affaded  by  this  documen^represents 
leas  tfaaa  one  percent  oiae  poultry 
industry  in  the  United  jStates. 
Under  these  drcujMtances.  the 


a  signific 
will  not ; 
costs  or  I 


Administrator  of  the  Animal  ami  Plant 
Health  Inspection  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 

substantial  number  of  small  entities. 

List  of  Subjects  in  •  CFR  Part  tl 

Animal  diseases.  Poultry  and  poultry 
products.  Transportation. 

PART  81— LETHAL  AVIAN  INFLUENZA 

Accordingly.  9  CFR  Part  81  is 
amended  by  adding  a  new  Subpart  E  to 
read  as  follows: 

Subpart  E— AddWonai  Claims 

§81.16    Cartain  dainw  arWng  out  of 
destruction  of  poultry. 

(a)  Whenever  the  Deputy 
Administrator  fmds  that  poultry  on  a 
premises  had  been  destroyed  under  the 
provisions  of  subpart  D  of  this  part, 
finds  that  subsequently  the  premises 
had  been  repopulated  with  poultry  that 
had  been  erroneously  determined  by  the 
United  States  Department  of  Agriculture 
to  be  free  of  lethal  avian  influenza 
based  on  testing,  and  finds  that  such 
poultry  used  for  repopulating  the 
premises  had  been  required  to  be 
destroyed  under  the  provisions  of 
subpart  D  of  this  part:  the  Deputy 
Administrator,  pursuant  to  the 
provisions  of  21  U.S.C.  114a,  may  pay 
claims  for  economic  losses  growing  out 
of  the  destrnction  of  such  poultry  tued 
for  repopulating  the  premises. 

(b)  A  claim  for  payment  for  economic 
losses  under  the  section  must  be  made 
in  writing  to  the  Deputy  Administrator  * 
and  must  include  all  of  the  information 
relied  on  by  the  claimant  for  payment. 
The  Deputy  Administrator  may  require 
any  additional  information  from  the 
claimant  deemed  to  be  necessary  for 
making  a  determination  on  the  claim. 
Whether  any  payment  will  be  made, 
and,  if  so.  the  amount  of  payment  shall 
be  determined  by  the  Deputy 
Administrator  based  on  all  information 
available  to  the  Deputy  Administrator. 

Authofity:  Sec.  2.  23  Stat  31.  as  amended: 
sees.  4-a.  23  Stat.  31-^  aa  amended:  sees.  1- 
3,  32  StaL  791.  792.  as  amended:  sees.  1-4,  33 
Stat.  1284. 1265>.  as  amended:  41  Stat.  699:  sec. 
101(a).  58  StaL  734.  as  amended:  sec.  2.  65 
Stat.  693:  sees.  2-3.  5-6,  and  11,  76  Stat.  129- 
132;  76  StaL  863,  7  U.S.C.  450,  21  U.S.C.  111- 
113. 114a,  114a-l,  115-117, 119-126, 130, 134a. 
134b,  134d.  134e,  134f:  7  CFR  2.17,  2.51,  and 
371.2(d). 

Done  al  Waahinjtton.  DJZ..  this  8th  day  of 
November,  1984.  . 

B.  G.  latoaon. 

Acting  Deputy  AdminittTator,  Veterinary 
Services. 

[FR  Dk.  si  ■■It  PHwl  ll-t«-at:  S:^* mat 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPMtSO 

CommlMion  Policy  Statement  on  ttie 
Systamatic  Safaly  EvahiaUon  of 
Operating  Nudear  Powar  Raactors 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACnON:  Notice  of  Commission  Policy 
Statement 


r.  This  Policy  Statement 
describes  a  pilot  program  for  which  the 
Commission  has  developed  the 
regulatory  policies  and  practices  to 
conduct  integrated  assessments  for 
operating  nuclear  power  reactors.  This 
program  is  called  the  Integrated  Safety 
Assessment  Program  (ISAP]  and  will 
address  significant  regulatory 
requirements  which  have  evolved  since 
the  plant  was  originally  licensed  and 
pending  Ucensing  actions  which  have 
evolved  from  a  variety  of  other  sources. 
An  integrated  assessment  will  be 
conducted  on  a  plant-specific  basis,  as 
part  of  a  trial  program,  to  evaluate  all 
licensing  issues  on  a  given  facility  and 
to  establish  schedules  for  any  necessary- 
plant  improvements.  In  addition, 
procedures  have  been  estabUsbed  to 
allow  for  a  periodic  updating  of  the 
resulting  implementation  schedules  for 
new  licensing  issues  that  arise  in  the 
future. 

POW  fURTHEfl  mFOMMATION  CONTACT: 

Dennis  M.  Crutchfield,  Assistant 
Director  for  Safety  Assessment,  Division 
of  Licensing,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C  20555. 
Telephone  (301)  492-7492. 
SUPPlfMENTARY  INFORMATION:  In  1977, 
the  Nuclear  Regulatory  Commission 
initiated  the  Systematic  Evaluation 
Program  (SEP).  Phase  I  of  SEP  defined  a 
specific  set  of  safety  issues  (topics)  to  be 
reviewed  for  operating  nuclear  power 
plants.  Phase  li  of  SEP  was  a  pilot 
review  of  those  topics  for  eleven  of  the 
oldest  domestic  operating  reactors. 
Results  have  evolved  from  SEP  over  the 
last  two  years  and  identified  significant 
experience  relative  to  the  safety  and 
evaluation  techniques  for  operating 
plants. 

In  1980.  Congress  enacted  Pub.  L  96- 
295  (the  NRC  Authorization  Bill  for 
Fiscal  Year  1980).  SecUon  110  of  Pub.  L 
96-295  required  that  the  NRC  develop  a 
program  for  the  systematic  safety 
evaluations  of  operating  reactors.  The 
program  proposal  would  have  extended 
SEP  to  an  evaluation  which  required 
licensees  to  compare  their  plant  design 
to  the  acceptance  criteria  in  the 


Standard  Review  Plan  (NUREG-0800).* 
That  program  was  not  implemented  for 
operating  reactors;  the  Commission 
determined,  and  the  Congress  agreed, 
that  the  scope  of  the  program  was  too 
broad  to  efficiently  evaluate  the  safety 
of  operating  reactors.  Congress 
subsequently  specified  in  later 
Authorization  Bills  that  funds  should  not 
be  spent  to  implement  that  program. 
However,  those  activities  were  useful  in 
that  they  focused  attention  on  the  needs 
and  difficulties  associated  with  the 
systematic  safety  evaluation  of 
operating  reactors  as  they  relate  to  a 
constantly  changing  technology  and 
increasing  scope  of  regulatory 
requirements. 

Following  the  TMI-2  accident,  the 
NRC  developed  the  TMl  Action  Plan 
(NUREG-0660)*  from  the  safety  lessons 
learned.  Two  aspects  of  the  TMI  Action 
Plan  are  particularly  significant  to  the 
evaluation  of  the  safety  of  operating 
plants:  (1)  it  identified  a  large  niunber  of 
corrective  actions  to  be  implemented  by 
operating  plants  and  (2)  it  initiated  the 
Interim  Reliability  Evaluation  Program 
(IREP)  in  which  plant-specific 
probabilistic  risk  assessment  (PRA) 
studies  were  to  be  performed  by  the 
staj?  for  several  operating  reactors  to 
supplement  the  risk-reliability 
experience  from  the  Reactor  Safety 
Study  (WASH-1400).  The  licensing 
actions  resulting  from  TMI  have 
increased  the  scope  of  outstanding 
licensing  issues  for  all  operating  plants. 
Similarly,  the  experience  thus  far  fitim 
IREP  indicates  that  there  are  plant- 
specific  strengths  and  weaknesses,  from 
a  reliability  point  of  view,  that  warrant 
further  consideration,  beyond  the 
deterministically-based  issues. 

One  of  the  most  significant 
conclusions  dravm  from  SEP  and  IREP  is 
that  issues  related  to  safety  of  operating 
nuclear  power  plants  can  be  more 
effectively  and  efficiently  implemented 
in  an  integrated,  plant-specific  review. 
In  addition,  the  experience  from  SEP  has 
served  to  focus  on  the  set  of  current 
licensing  criteria  which  should  be 
evaluated  for  operating  plants  and 
experience  from  IREP  has  served  to 
define  the  methods  to  conduct  a  plant- 
specific  probabilistic  safety  analysis  so 
that  consistent,  comparable  results 
could  be  obtained  which  would  enhance 
an  integrated  plant  safety  assessment. 


*  Copies  may  l>e  purchased  by  calling  (301)  492- 
9530  or  by  writing  to  the  Publications  Servicei 
Section,  Division  of  Technical  Information  and 
Document  Control  U.S.  Nuclear  Regulatory 
Commissioa  Washington,  D.C.  20555,  or  purchased 
from  the  National  Technical  Information  Service, 
Department  of  Commerce,  52&5  Port  Royal  Road. 
Springfield,  VA  22161. 


Historically,  licensing  issues  have 
been  evaluated  generi£ally,  and 
guidelines  for  any  necessary  corrective 
actions  have  been  applied  imiformly  to 
all  plants.  While  this  approach  has 
provided  an  effective  means  to  ensure 
resolution  of  these  issues,  the  generic 
implementation  has  not  given  sufficient 
attention  to  plant-specific 
characteristics  which  have  a  direct 
bearing  on  the  appropriateness  of  the 
corrective  action  and  the  relative 
importance  of  the  issue  in  relation  to  an 
overall  plan  for  any  necessary  plant 
improvements.  In  some  cases, 
consideration  of  plant-specific 
characteristics  have  identified 
alternative  corrective  actions  which 
provide  an  equivalent  or  greater 
measure  of  safety,  often  at  less  cost  to 
the  licensee. 

Consequently,  the  NRC  had  developed 
the  regulatory  procedures  and  attendant 
policies  to  conduct  integrated 
assessments  for  operating  power 
reactors.  This  approach  is  called  the 
Integrated  Safety  Assessment  Program 
(ISAP).  In  order  to  ensure  the 
effectiveness  of  this  program,  it  will  be 
started  on  a  trial  basis  and  the  plants  to 
be  reviewed  have  been  selected  by  the 
NRC  Staff  from  those  licensees  who 
indicated  an  interest  to  voluntarily 
participate  in  such  a  program. 

Based  on  the  results  of  this  tria> 
program,  the  NRC  will  decide,  in  about  a 
year,  whether  or  how  this  program 
should  be  extended  to  other  operating 
reactors. 

Implementation  Schedules 

To  provide  a  stable  environment  to 
conduct  ISAP,  the  Commission  has 
authorized  the  staff  to  suspend  specific 
existing  implementation  schedule 
requirements  for  the  plants  to  be 
reviewed.  Each  affected  licensee  will  be 
expected  to  propose  and  justify  deferral 
for  specific  implementation 
requirements  that  warrant  further 
evaluation.  The  associated 
implementation  requirements  and  other 
safety  issues  will  be  evaluated 
collectively  in  an  integrated  assessment. 
The  staff  is  only  authorized  to  defer 
substantive  regulatory  and  other 
requirements  to  the  extent  allowed  by 
the  Commission's  procedural 
regulations.  Thus,  the  staff  will  use  the 
provisions  in  10  CFR  50,12  to  grant  any 
exemptions. 

In  addition,  any  new  implementation 
requirements  which  evolve  late  in  the 
course  of  or  following  ISAP  will  be 
deferred  for  the  plants  involved  and 
incorporated  in  an  implementation 
schedule  update,  as  described  below. 


The  only  exceptions  will  be  issues  for 
which  the  NRC  Staff  explicitly 
determines  that  prompt  action  is 
required  to  protect  the  health  and  safety 
of  the  public.  Such  actions  include  the 
short-term  response  to  bulletins  issued 
by  the  Office  of  Inspection  and 
Enforcement. 

Scope  of  Evaluation 

The  scope  of  ISAP  is  intended  to  be  as 
comprehensive  as  practical. 
Consequendy,  it  will  consist  of 
deterministic,  probabilistic  and 
operating  experience  evaluations,  which 
will  serve  to  identify  specific  issues  to 
be  addressed  in  cm  integrated 
assessment. 

The  deterministic  review  areas,  or 
ISAP  topics,  will  be  derived  on  a  plant- 
specific  basis  during  a  screening  review 
with  the  licensee  at  the  beginning  of  the 
program.  The  issues  to  be  considered 
are  (1)  a  set  of  SEP  Topics  for  which  the 
NRC  Staff  has  found  significant 
differences  between  current  licensing 
criteria  and  typical  design  criteria  in 
existence  when  operating  plants  were 
licensed;  (2)  aU  pending  licensing  *^ 
actions  for  the  plant  including  multi- 
plant  actions,  TMI  Action  Plan 
requirements  and  plant-specific 
Ucensing  actions;  (3)  the  unresolved 
generic  issues  for  which  resolution  on  a 
plant-specific  basis  might  be  expected, 
and  (4)  plant  improvements  proposed  by 
the  licensee. 

The  Commission's  Safety  Goal  Policy 
published  on  March  14. 1983.  (48  FR 
10772),  indicates  that  the  quantitative 
goals  and  design  objectives  will  not  be 
used  in  the  licensing  process  during  the 
evaluation  period,  nor  will  the  policy  be 
interpreted  as  requiring  that  licensees  or 
applicants  perform  a  probabilistic 
analysis;  however,  the  Commission 
continues  to  believe  that  probabilistic 
analyses  provide  a  valuable  adjunct  to 
the  deterministic  regulatory 
requirements  and  enhance  engineering 
judgments,  if  they  are  properly 
performed  and  applied.  Consequently, 
the  Commission  believes  that  a  plant- 
specific  probabilistic  safety  assessment 
(PSA)  should  be  performed  in 
conjunction  with  ISAP.  The  plant- 
specific  PSA  will  provide  a  basis  for 
cost/benefit  evaluations  for  the 
deterministically-based  issues  and  will 
also  identify  potential  strengths  and 
weaknesses  in  the  plant  design  and 
operation  which  should  be  considered  in 
an  integrated  assessment 

An  operating  experience  evaluation 
will  be  conducted  in  parallel  with  the 
topic  evaluations  and  plant-specific 
PSA.  This  evaluation  will  be  used  to 
identify  issues  related  to  significant 
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trends,  event  precoTBore.  plant 
management  and  operation,  and 
maintenance  practices.  In  addition,  the 
operating  experience  evaluation  will 
provide  ■  diwise  perspective  for  the 
intcffated  assessment  TSe  evaluation 
will  consist  of  an  analysis  and 
categorization  of  reportable  events  and 
forced  plant  shutdowns  and  an 
evaluation  of  overall  licensee 
pe  I  iOFHiaf ice* 

EvaluatioB  Process 

The  ISAP  Topic  evaluations  and 
plant-specific  PSA  will  be  conducted  io 
paraUeL  The  licensee  will  initially 
perform  detefmnistic  analyses  for  the 
plant-specific  set  of  ISAP  Topics  by 
comparing  the  aa-bailt  design  of  the 
facility  to  the  current  licencing  criteria, 
indastiy  codes  and  standards,  or  other 
appropriate  acceptance  criteria  and  also 
provide  risk  perspectives  for  each  issue 
baaed  oo  the  PSA.  The  staff  will  review 
the  licensee's  analyses  and  issue  safety 
evaluation  reports  which  identify 
specific  differeoces  from  the  acceptance 
crileria  and  any  attendant  safety  issues 
which  should  be  oonsideicd  in  the 
integrated  assessment.  Schedules  for  the 
licensee's  analyses  and  staff  evaluation 
will  be  established  during  the  screening 
review  to  enhance  an  efficient  use  of 
resources. 

A  PSA  would  be  conducted  by  the 
licensee  in  accordance  with  an  NRC 
Procedures  Guide  (NUREG/CR-2815).* 
The  Procedures  Guide  describes 
appropriate  and  consistent  methods  for 
(1)  initiator  definition.  (2)  application  of 
data.  [3]  success/failure  criteria.  (4) 
analysis.  [5]  quality  control,  and  (6] 
documentation  and  presentation  of 
results.  In  addition,  the  NRC  Staff  will 
identify  methods  by  which  the  PSA 
should  address  unresolved  generic 
issues;  Le..  safety  issues  for  which 
acceptance  criteria  do  not  yet  exist. 
During  the  screening  review,  milestones 
will  be  estabhshed  to  monitor  the 
progress  of  the  PSA  and  to  ensure 
appropriate  interaction  between  the 
NRC  Staff  and  the  Hcensee.  The  licensee 
win  be  expected  to  use  the  PSA  to 
identify  significant  contributors  to  risk 
that  should  be  specifically  considered  in 
the  integrated  assessment.  For  the  trial 
progiam.  the  extent  and  nature  of  plant- 
specific  probabilistic  analyses  will  be 
established  on  a  case-by-case  basis. 

The  issues  raised  in  the  ISAP  Topic 
evaluations  and  the  PSA.  and  the 
operating  experience  erahiation  wfll  be 
considered  collectively  in  an  integrated 
assessment  Decisions  on  corrective 
actions  wifl  be  based  on  quahtative 
assessments  of  the  vahie  and  impact  of 
each  actkm.  The  NRC  Staff  wiH  present 
its  conclusions  regarding  the  need  for  or 


appropriateness  of  corrective  actions 
proposed  by  the  Hcensee  for  each  of  the 
identified  issues  in  a  draft  report.  "Hie 
draft  report  will  be  issued  for  pubKc 
comment  and  peer  review.  Should  the 
NRC  Staff  and  licensee  disagree  on  the 
corrective  action  for  any  issue,  that 
matter  will  be  resolved  in  accordance 
with  the  Commission's  procedures  for 
backfitting  requirements. 

Following  resolution  of  any  comments 
on  the  draft  report  the  NRC  Staff  will 
request  that  the  licensee  establish  and 
justify  implementation  schedules  for 
each  of  the  corrective  actions  and  any 
ongoing  analjrses  that  may  be  necessary 
to  establish  appropriate  oorrective 
actions.  The  NRC  Staff  will  judge  the 
adequacy  of  the  proposed 
implementation  schedules  based  on  the 
technical  evahiaticm  of  the  issues 
presented  in  the  draft  report  and  issue 
an  implementation  plan  in  a  final  report 

Licensing  Action  and  Schedule  Updates 

The  final  report  will  serve  as  the  basis 
and  documentation  for  a  license 
amendment  incorporating  and 
formalizing  the  implementation 
schedules,  llie  license  amendment  will 
also  estabhsh  procedures  to  periodically 
update  the  implementation  schedule. 

Any  new  implementation 
requirements  diat  arise  during  or 
following  an  ISAP  review  will  be 
deferred,  except  for  those  issues  for 
whidi  the  NRC  Staff  determines  that 
prompt  action  is  required  to  ensure  the 
health  and  safety  or  common  defense 
and  security  of  the  public. 

Hie  deferred  implementation 
requirements  will  be  evaluated 
collectively  as  part  of  an 
implementation  schedule  update.  The 
update  evaluations  would  be  conducted 
periodically,  but  not  more  than  at  five- 
year  intervals.  The  evaluation  would 
follow  the  same  general  course  as  an 
ISAP  review  and  would  consider  a 
revised  PSA,  which  has  been  updated  to 
refiect  coirective  actions  and  plant 
improvements  as  they  are  completed. 
The  revised  implementation  schedule 
will  similariy  be  incorporated  and 
formalized  by  a  new  license 
amendment 

Dated  at  Washingtoa.  IXC.  ttiM  atb  day  of 
November  1984. 

For  IIm  Nndear  Regnlatory  Conunisaion. 
SaiBMl  I.  Cfalk. 

Secretary  cftite  Commission. 

[FRDocaM 


locFnPwtso 

Envlronwwtol  QuaWflcaHow  of 
Electrteal  Equipwnt;  Status  of  Juno 
30, 1M2,  Oi«dln«;  StatMi««it  of  PoNcy 

agency:  Nuclear  Regulatory 
Commission. 

action:  Statement  of  PoHcy. 


r.  In  |idy  19M,  the  Nuclear 
Regulatory  Commission  and  the  Union 
of  Concerned  Scientists  entered  into  a 
stipulation  in  aettlement  of  Union  of 
Concerned  Scientists  v.  Nuclear 
Regulatory  Commission.  U.S.CA.,  D.C 
Cir.  No.  83-1242.  This  Statement  of 
Policy  is  in  compliance  with  the 
publication  requirements  of  one 
provision  of  the  stipulation,  it  is 
intended  to  advise  the  public  on  the 
status  of  the  previously  imposed  |une  30, 
1982  deadline  for  licensee  complianoe. 
This  is  accomplished  through  the 
publication  of  the  stipulation  of  the 
Commission's  position  oo  the  effect  of 
its  final  rule  on  Environmental 
Qualifications  of  Electric  Equipment  (48 
FR  2729;  January  21. 1983). 

EFfECTtVE  OATC:  |uly  25, 1984. 

FOII  FURTHER  INFORMATION  CONTACT 

C.  Sebastian  Aloot  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  (202)  634-3224. 

SUPPLEMENTARY  INFORMATION:  The 
Union  of  Concerned  Scientists  and  the 
Nuclear  Regulatory  Commission  agree 
as  follows: 

1.  On  June  Sa  1982,  the  Commission 
issued  an  interim  rule  by  which  it  sought 
to  amend  the  operating  Ucenses  of 
certain  plants  to  eliminate  the  June  30, 
1982  deadline  for  compliance  with 
environmental  qualification 
requirements  established  in  CLi-80-21 
and  later  actually  written  into  those 
reactor  operating  licenses. ' 

2.  On  January  2a  1982.  the 
Conunissicxi  proposed  to  codify 
environmental  qualification 
requirements  and  to  establish  a  " 
compliance  deadline.  The  Commission 
issued  a  final  rule  based  upon  that 
proposal  on  January  21, 1983  (48  FR 
2729).  in  the  preamble  to  the  final  rule, 
the  Commission  stated  its  intent  that  the 
compliance  deadline  embodied  in  the 
final  rule  would  supersede  ail  other 
compliance  schedules. 


'  Punuant  to  CU-as-n,  the  deadtiiw  waa 
in  corpora  tod  Into  •xiatins  reactor  operating  Ineneea 
by  a  teriaa  of  ordere.  WMh  reepect  to  operatinn 
Ikxmea  feaued  tnereaner,  the  deodlina  waa 
inchided  ea  a  Hciinaa  oondition.  ThU  prartica 
cofjtiuued  Bp  Ihrov^  (lie  tine  the  Cominiaaioii 
issued  the  June  30. 1982  interim  rule. 
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A.  la  UniaB  ofCanoemedScteMists  v. 
Aiacfear  Jif  irifiri  ii  y  Coumtimston.  711 
F.ad  a»  (IMI),  the  Court  of  Appeab  ior 
the  Oislricl  cf  Coianhja  CiEcait  n^d 
Ikat  4be  iMtenn  nde  was  based  apon  a 
OorunisBaii  &idipg  that  caafianBd 
wniaiMifrstioii  wooid  not  be  aoiBiical 
t»fcefMicieaMia«d  safety  pBiriiog 

fsyriBMJirw ■llhlMllil— IMlllI 

•qaaWBaftiaB  requireaHBta.  neCoBrt 
aiseiiBU  {hat  tke  iiMexMi  nde  was 
invalid  bacanse  the  ConanBsiQn  kmi 
fnilrri  lin  pirr  asiii  i  nnii  iiii  ii|ipislNiiitj 


for  pabUc  oomnent  «n  the  asfetf 
finding. 

4.  Because  4ie  decision  in  Lies  V.  MRC 
case  «ter  foonml^atioB  of  the  fina3 
rule.  Is  c— ptisTT  sckeduie  in  that 
n^  was  set  ia  the  heilief  that  the  19S2 
deadline  had  been  deleted  inaim  all 
hcenses  into  wAich  il  had  beea  aduaJUy 
written.  As  a  result  af  the  Court's 
decision  in  UCS  v.  NRC,  however,  the 
Commission  bas  concluded  tiiat  flie  'final 
mle  should  not  be  re^ed  on  as  having 
amended  licenses  to  eliminate  the 
comqi^anoe  deadhae  of  fane  30, 1982 
from  those  bcenses  iirto  which  it  was 
actually  writlen.  The  CamaBissian  will 
not  ao^DeifastlheiinadTaifehas  sudian 
effect  in  this  «r  aay  subseqaeBt 
litigation  aradHiBtstrative  pmceedngs 
imroMag  «irviranmental  <]JHdficatKm 
for  SMoh  plants. 

5.  Tbercfore,  as  a  vesuit  of  the  Court's 
decision  <of  fme  3t,  1983,  the 
Commisakf  ivgasds  ibe  oorapiiaoee 
deadline  ai  June  JO,  1982  as  cemaining  in 
effect  wkh  respect  to  the  esviranaiental 
qtialificaitiao  rafairemBnts  estabhshed 
in  CLI^M-21.  for  those  plants  havii^  a 
June  3a  1962  deadtine  actually  wdttes 
ibto  their  reaclor  operating  lioenses. 
Such  pla&ts  Bot  neeting  those 
requinfflaMOts  as  af  June  3a  lflS2  wen 
then  in  violation  of  their  licenses  Aad 
namain  so  until  either  the  requirements 
are  aiet  or  the  licenses  are  lawfully 
amended  to  remove  or  modify  the 
deadline.  The  Commission  has  proposed 
to  eliminate  (he  deadline  by  amending 
all  liceases  through  a  notice  and 
comment  rulemaVing  initiated  in 
response  to  UCS  v.  NEC,  711  F.2d370 
(D.C.  Cir.  1983).  and  now  in  prqgress.  49 
FR  8445  TMarch  7, 1984).  Any  extension 
of  the  June  3a  19B2  deadnne  depends  at 
present  upon  the  outcome  of  that 
rulemaking  proceeding.  The  Commission 
will  ea^iedite  ^ke  oondaaMn  of  the 
ongoing  rulemaking  and  intends  to  reach 
a  decision  by  August  15. 19B4.* 


ft.  1r  a  Mioy  Statemeat  ^  FR  8422), 
the  Commission  has  started  ^le  i>easoRs 
«4iy4t  believes  that  no  enfsrceaieiit 
action  with  fegard  4e  ^^Wrtion  «f  Aie 
deadtiae  is  afpiupiiate.  pending 
conchision  of  4ie  ndemairing.  Hawever, 

safety  dificieaoiei  awy  be  tdww  at  any 
time.  regardfesB  af  <he  status  ctf  the  jnne 
n,19l2T«le. 

7.'I%e  Commisiion  nviH  not  inteipret 
its  ^aifa^r  Statement  of  Mardk  7, 1084  in 
any  aaaaer  tiiat  violaites  the  terns  of 
I/km  stipalatioa. 

ft.  The  Ctanon  of  Goacemed  Scieatists 
agnees  to  wididraw  'the  Petition  for 
SjBviem  diat  st  fited  in  this  case  on 

March  r.  ma. 

fi.  The  Goaamsion  agrees  ta  pabiish 
tfes  stipulatioa  In  the  Federal  Register 
as  a  Paiiqr  Stetemeat. 

10.  The  ^rties  a^ree  tksl  (be  Uaion  of 
Conrniawi  firifnitiBts  is  eatitied  «• 
paiaue  saoanersr  of  such  attorneys'  fees 
and  oaalB  as  any  be  aaliiariBed  by  the 
E^aai  Access  to  lastice  Act  28  USJC 
2412(d)(l)(B|.  ki  entering  iato  Has 
stipulatioa,  however,  the  Nocfear 
Regu]ataf7  Conuaissioa  does  act 
concede  that  die  Umon  of  Coaoeened 
Scieatists  is  eatided  fe  leoover  aey 
attorneys'  fees  or  other  expenses  and 
cupiuasiy  sesenrei  the  xi^  to  (qqiose 
any  appltcatson  for  soch  sfttomeys'  fees 
or  otl!^r  expenses. 

Sheldon  t.TniljBtch,  Acting  Solicitor 
Juan  L  Rodriquez,  Attomey.  Uaited  Stales 

Nuclear  Regulatory  Gommiuisa 

Washington.  DC  20555 
Diane  Curran,  Attorney 
William  S.  Jordan,  111,  Attorney 
Ellyn  R.  Waits,  AttsaMgr.  HaiBan.  Mieiss  « 

lordan,  2001  S  Street  NW.  Snile  498. 

Washington.  DC  20009 

Dated  at  Washington,  E>C  this  8th  day  of 
November  1984. 

For  the  Nuclear  Regulatsiy  Commissian. 
Samuel  J.  Chilk. 
Secretaiy^f  Ae  Co 

(FRDocI 


FEDERAL  HOME  LOAN  <MiK  flOMN) 

120FRFart663 

[N«.M-«aO] 


'On  Septeml)er  S.  1984,  subsequent  to  the 
execution  of  this  stipulatiiin,  the  Commissioo  issued 
a  final  rule  deleting  the  lune  30,  TSB2  deadline  from 
individual  liceiises 


Brokarad  OepoaUs,  Uoiltatioos 
AppUcabIa  toJaaurad  lastibifiorai: 
Tacbaical  Carractioo 

Date4:  November  B,  MM. 

AOBNCT.  Fetferal  Home  Loan  Bade 

Board. 

action:  Technical  correction. 

MMMMMV:  On  Sep»BRife«-  38, 1984,  the 
Federal  Home  Lo«n  Bmdc  Board 


r'Beai<d"),  as  operating  bead  of  "die 
Federal  Saviqgs  and  Losn  feswance 
Corporatiim  fTOLiCn,  extended  the 
effective  date  of  its  rtde  limiting  *he 
aoceptance  of  brokered  deposits  by 
institufiens  wilh  low  iiet  worth.  'Rie 
rescmlaun,  oecavse  of  a  typograpbtcai 
error,  mi9labe'Bed  the  effective-date 
paragraph  as  psragrapfh  "(c)."  That 
provision -should  have  been  labelled  as 
paragrai*  ''(e)."  This  action  corrects 
that  error. 

EFFECTIVE  DATE:  November  5. 1984. 

FOa  MWTHER  iMFORMATIOH  OONZACi: 

Christopher  P.  fiolk.  Attaney.  O&oe  of 
General  Counsel  ;(302-^377-90S7).  Federal 
HoneLoaa  fiaak  Bdasd.  17aDC  StoeeL 
NW..  Washiagton.  OiC  20SS2. 

List  of  Subjects  in  12  CFR  Part  561 

Sanogs  aad  ioaa  associatioas. 

Aocordrngly.  Ibe  Board  hereby 
amends  Part  563,  Subchapter  D.  Ckapter 
V.  of  Title  12  of  the  Code  af  Fedeml 
Regulations  as  sd  forth  below. 

SUBCHAPTER  IX-FEDEHAL  SAVmOS  AND 

L0AM  9iiBINHIiHDE  OQW^ORfl^TIBH 

PART  563— OPERAriONS 

Accordingly^  PR  Doc  84-20096. 
pubtisbed  at  49  38024  is  corrected  as 
foTlows.  hi  5  5B3.4.  ttie  paragraph  now 
designated  as  paragraph  (c).  is  corrected 
to  be  designated  as  para^-aph  \€).  "ITie 
correctly  deai^iatod  pareigraph  fe)  aeads 
as  follows: 


f««34 


(e)  This  section  expires  February!, 
1985. 

(12  USiC  1724, 172S.  1726. 1728. 1780J 

^  the  Bedacal  HsBie  Loaa  fiaak  Aaaad 
Na— aH-tsyMi, 

General  Counsel. 

|FK  Doc  M-28879  Jlkd  11-M-M.  «:4S  and 
WtXINQ  CODC  tTM-ei-M 


KCFRPartU 

[DaetmtNa.J8ni 

Tha  Speiry  A  HiitrhiMon  Conyany; 
ProMbilad  Trada  Pacticaa,  and 
AffinaBtlva  Coiracttwa  ActioMS 

AOBNCV:  federal  Trade  Commission. 
ACTIOK  Modifying  Order. 

•■MMAnnr:  After  reviewmg  <be  Tteqaest 
To  Keopen  And  Modify  Order'  fifed  by 
The  Speiry  A  Hutdhinson  Company 
fSftW^,  'ftie  Commission  Toncluded  <hat 
h  was  in  ■S>e  polAic  interest  to  grant  die 
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company's  request  to  set  aside  Section  I 
of  the  Consent  Order  issued  on 
September  la,  1973,  38  FR  28656,  which 
required  the  company  to  redeem  its 
trading  stamps  for  cash  as  well  as  for 
merchandise.  The  company  had 
demonstrated  that  due  to  changed 
conditions,  consumers  can  now  readily 
avoid  both  SAH  trading  stamps  and 
other  trading  stamps  in  virtually  all 
markets,  and  thus  avoid  any  injury  that 
might  result  from  a  merchandise-only 
redemption  policy.  SAH  had  further 
demonstrated  that  the  cash  redemption 
requirement  is  also  adversely  affecting 
its  ability  to  compete  against  other 
suppliers  of  promotional  services  that 
are  not  subject  to  comparable  restraints. 
Finding  that  the  cash  redemption 
provision  no  longer  served  any 
legitimate  remedial  purpose,  the 
Commission  reopened  the  matter  and 
set  aside  Section  I  of  the  1973  Consent 
Order. 

DATU:  Consent  Order  issued  September 
18, 1973;  Modifying  Order  issued 
October  3. 1984. 

FON  FURTHCll  WTOilMATlOW  CONTACT: 
Sehg  S.  Merber,  L/301-18.  Washington. 
O.C  20580.  (202)  634-4642. 

suFPtiMDfrAfiv  mfonmation:  In  the 
Matter  of  The  Sperry  ft  Hutchinson 
Company,  a  corporation.  Codiflcation 
appearing  at  38  FR  28656  remains 
unchanged. 

List  of  Subjacts  in  16  CFR  Part  IS 

Trading  stamps.  Trade  practices. 

(Sec  8, 38  Stat  721;  15  U.S.C  4S,  Interprets  or 
applies  sec.  5, 38  Stat  719,  as  amended:  15 
U.S.C45) 

Commissioners:  James  C  Miller  m. 
Chairaum.  Michael  Pertschuk.  Patricia  P. 
Bailey,  George  W.  Douglas.  Terry  Calvanl. 

In  the  Matter  of  The  Sperry  A  Hutchinson 
Company  a  corporation;  Docket  No.  8671. 

Order  Modifying  Decision  and  Order 
Issued:  September  18. 1973 

On  July  6. 1984.  respondent  The 
Sperry  ft  Hutchinson  Company  ("S&H") 
filed  a  "Request  To  Reopen  And  Modify 
Order"  ("Request"),  pursuant  to  Section 
5(b)  of  the  Federal  Trade  Commission 
Act  15  U.S.C.  45(b)  and  i  2.51  of  the 
Commission's  Rules  of  Practice.  The 
Request  asked  the  Commission  to 
reopen  and  modify  the  consent  order 
issued  on  September  18, 1973  ("the 
order")  by  setting  aside  Section  I. 
Section  I  of  the  order  requires  S&H  to 
redeem  its  trading  stamps  for  cash  at  the 
option  of  the  stamp  saver,  at  a  fixed 
cash  redemption  value,  if  the  stamps  are 
presented  in  minimum  quantities  of  300. 

After  reviewing  respondent's  request, 
the  Commission  has  concluded  that  the 
pubhc  interest  warrants  reopening  and 


modification  of  the  order  by  setting 
aside  Section  I. 

At  the  time  of  the  original  proceeding 
in  this  matter  trading  stamps  were  so 
pervasive  in  the  marketplace  that  many 
consumers  found  them  difficult  if  not 
impossible  to  aviod.  In  such  a  context, 
the  cash  redemption  requirement  of  the 
order  afforded  stamp  savers  an 
alternative  to  respondent's  traditional 
policy  of  redeeming  its  stamps  only  for 
merchandise.  SftH  has  demonstrated 
that  conditions  have  now  changed  to  the 
extent  that  consumers  can  readily  avoid 
both  SftH  stamps  and  trading  stamps  in 
general  in  virtually  all  markets  and,  as  a 
consequence,  can  avoid  any  injury  that 
might  otherwise  arguably  result  from  a 
merchandise-only  redemption  policy. 
SftH  has  also  shown  that  the  coAtinued 
existence  of  the  cash  redemption 
requirement  is  injuring  its  ability  to 
compete  against  other  suppliers  of 
promotional  services  both  inside  and 
outside  the  trading  stamp  industry, 
which  are  not  subject  to  comparable 
restraints.  In  view  of  these 
circumstances  the  cash  redemption 
provision  no  longer  serves  any 
legitimate  remedial  purpose. 

Accordingly,  it  is  ordered  that  this 
matter  be,  and  it  hereby  is,  reopened, 
and  that  Section  I  of  the  Commission's 
order  issued  on  September  18, 1973, 
shall  be  of  no  further  force  and  e^ect  as 
of  the  effective  date  of  this  order. 

By  the  Commission. 

Issued:  October  3, 1984.  , 

Emily  H.  Rock. 
Secretary. 

(FR  Doc.  a«-2Sa31  FIM 11-14-S*:  845  wn) 

saiam  COOK  «7fo-«vii 


16  CFR  Part  13 
[Docket  No.  C-31471 

Chevron  Corporation  and  Gulf 
Corporation;  Prohibited  Trade 
Practices,  and  Affirmative  Actiona 

aqcncy:  Federal  Trade  Commission. 
action:  Consent  Order. 


In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires  Chevron  Corporation 
(formerly  the  Standard  Oil  Company  of 
California]  to  divest  within  six  months 
to  a  Commission-approved  buyer(s)  all 
of  the  Gulf  Corporation  assets  listed  in 
Schedule  A,  as  well  as  any  additional 
assets  and  businesses  that  the  company 
wishes  to  include  as  part  of  the  assets  to 
be  divested,  or  which  the  Commission 
determines  is  necessary  to  ensure  that 


the  divested  properties  remain  ongoing, 
viable  business  enterprises.  Chevron  is 
also  required  to  provide  prospective 
acquirers  of  the  Schedule  A  Properties 
with  petroleum  product  exchanges  and 
crude  oil  arrangements  if  necessary  to 
ensure  divestiture  of  the  Properties  as 
ongoing  viable  enterprises  engaged  in 
the  same  businesses  in  which  they  are 
presently  employed:  and  to  maintain  the 
assets  as  a  separate  viable  business  in 
accordance  with  the  terms  of  the 
attached  Agreement  to  Hold  Separate, 
until  required  divestiture  has  been 
completed.  The  companies  are 
additionally  prohibited  from  acquiring 
without  prior  Commission  approval, 
certain  types  of  business  located  in 
specified  geographic  areas  for  a  period 
of  ten  years. 

date:  Complaint  and  Order  issued 
October  24, 1984/ 

POn  FURTHER  INFORMATION  CONTACT: 

Joan  L  Heim,  L/502-6,  Washington,  D.C. 
20580.  (202)  634-4781. 

SUPPLEMENTARY  INFORMATION:  On 

Thursday,  June  7, 1984,  there  was 
pubUshed  in  the  Federal  Register.  49  FR 
23812.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Standard 
Oil  Company  of  California,  a 
corporation,  and  Gulf  Corporation,  a 
corporation,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set 
forth  below  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Acquiring  Corporate  Stock  or  Assets: 
S  13.5    Acquiring  corporate  stock  or 
assets;  9  13.S-20    Federal  Trade 
Commission.  Subpart — Corrective 
Actions  and/or  Requirements:  J  13533 
Corrective  actions  and/or  Requirements: 
S  13.533    Corrective  actions  and/or 
requirements;  1 13.533-45    Maintain 
records. 

List  of  Subjects  in  16  CFR  Part  13 

Gasoline,  Mergers,  Petroleum 
products,  Trade  practices.  ' 


*  Copi^  of  the  Complaint  and  the  Decision  and 
Order  filed  with  the  ori^nal  document 
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(Sec.  6,  38«t€rt.  721;  ««.«.C.a«.  »W»erpi«t  ar 
apply  «e&  k,  M  Stat  Tlfl,  as  amended:  sac.  7.. 
38  Stat.  731.  ••  ammded:  15  TI.S.C:.  <S.  T8) 

EmUyH.1tod(. 

Secretary. 

(FR  Doc.  »4-2Mn  PDmITI-'M^M.-'MS  ani] 


T8 

ile.C-S44«J 


Hospttaland  Heatth  SerVICM  CwdR 
Uoloii;  ProiKBiiltad  Trade  Practices,  and 
AfflrmaUve  Corrective  Actions 

AOEMCV:  Fedeoal  Trade  Commipoiea. 
action:  Consent  Order. 


:  Id  settlement  of  aBeged 
violations  of  federal  law  prohlbibng 

unfair  acts  and  prnrtinpa  and  unfair 

methods  of  competition,  fhis  Consent 
Order  requires  an  Ann  Acbor.  Michigan 
credit  union,  among  other  things,  to 
cease  falliBg  to  disclose,  when  rejecting 
a  credit  apprication  or  increasing  the 
cost  of  credit  that  Che  action  is  based 
partially  or  wholly  on  iBfonnatien 
contained  in  a  consumer  credft  report; 
and  provide  the  rejected  applicant  with 
the  name  and  address  of  the  reporting 
agency  together  with  the  specific 
principal  reason^s)  for  ^e  adverse 
action  based  on  this  information.  The 
Order  also  nequkcs  the  credit  union  lo 
seiul  to  consumers  who  were  denied 
credit  between  January  1, 1983,  and  the 
enective  date  of  ihe  Order,  a  letter 
containing  required  disclosures. 
DATE:  Complaint  and  Order  issued 
.  October  17, 1984.' 
FOR  MMRMEB  JNFORMATION  CONTACT 
Geocge  T.  O'Briea  PTC,  B-424. 
WashingtOB.  D.C  .20580.  (202)  378-3466. 
SUPPLEMINTAfWr  MFOBMATION:  On 
Thursday,  August  9, 1984,  thare  was 
published  in  the  Fadacal  Ragiatac,  49  FB 
31901.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Hospital 
arui  Health  Services  Credit  Uruoo.  a 
corporation,  for  the  purpose  of  soliciting 
pubiic  oamment.  Interested  partiea  were 
given  sixty  HjBfi]  days  in  which  4o  submit 
comments,  saggestions  or  objections 
regardiag  Ihe  proposed  loan  of  order. 

Mo  coDunenis  having  been  received, 
the  Conmission  has  ordered  the 
issuance  of  the  complaiat  in  the  iotm 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist  as  set  forth 
below  in  'diapoaitioB  of  this  prennndinjg. 

The  proMhted  trade  jNaiiinea— d/er 
collective  acfions,  as  cwJified  mider"W 
CFR  Part  13,  are  as  fcJlows:  Subpart — 
Collecting.  Assembling.  Furnish^  or 


Utilizing  Conmimer  Reports:  4  13.382 
CoHeating  aesembKng,  fumislmig  er 
irtrtizing  ooneamer  refxirts:  i  tS.sn-1 
Confidentiaitty,  accuracy,  r^vsacy  «nd 
prof>er«tilix8Mon;|  i3.3l3-l<a)    Fair 
Credit  Reporting  Act:  f  13.382^ 
Formal  r^ulatory  and/or  statutory 
requirements:  f  lS.382-<S(a)    Fair  Oredit 
Reporting  Act  Subpart — Corrective 
AiJtions  and/or  Requirements:  %  13.533 
Corrective  actions  and/or  requirements: 
(  ia.53»-20    Disclosures:  i  13.533-37 
Fonaal  regulatory  ^ad/ct  statutory 
requirements:  {  13.533-45    Maintain 
records. 

List  in  fiuBJects  in  U  CFK  Part  13 

Credit  Credit  bureau.  Trade  practices. 

(Sec. «.  38  Stat.  721:  IS  U&C  46.  Inteiyret  w 
apply  sea  &,  38  Stat  710,  as  anendedi  M  Stat 
1128-36;  1£  ILS.C  1681-16817) 
EaaUyiLAock. 
Seontarjr. 

(FR  Ooc  at-SMS*  fliBd  n-14.M:  B«  ai^ 


SEOUmriES  AND  EXCHANfiE 
COMMISSIOM 


17  CFR  Part  240 


'  Coytea  of  the  Conqfail  —d  the  Hue  iaiii  ikI 
Order  Tiled  with  the  ahf^mJi  doctment. 


(Reteaae  Me.  9«-2147«;  me  Ne.  ST-Mf] 

laillsiiSB  or  Ij—uniptlon  el  QuotatioRa 
wnniiui  apefsfiwa  Hnanranan 

AQEHCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  T^e  Cunuiiiusiou  is  adopting 
amendments  to  Rule  15c2-ll  under  the 
Siecnrttiee  Exchange  A-ct  of  1984.  Rrfe 
15c2-ll  regulates  flie  submission  and 
pubhcalion  of  quotations  by  broker- 
dealers  for  certain  over-the-coun*er 
securities.  Under  the  rule,  a  bro^cer- 
dealer  must  main  tarn  specified 
information  abetit  liie  secwity  and  its 
issuer  pner  to  inftiating  or  resuming  a 
quotation  m  nn  inter  dealer  qnotation 
system.  The  emeniJments  m«ke  the  rule 
applicable  to  publicatien  of  qnotations 
without  a  speeded  price  and  lo 
publication  of  qiiott^ioRS  far  oertaia 
foreign  securities  and  depositary  shares 
evidenced  by  AaMrican  Oepositsry 
Receipts.  However,  exoeptions  to  the 
ruie  are  established  for  the  publication 
of  quotations  for  NASDAQ  secorities 
and  for  quotatiens  thai  lepeeaeBt  a 
custoDier's  indicatiaa^iaaeestllie 
amendments  also  teviae  fte  aoope  <if  the 
rule's  piggyback  exoefftan.  Pmahf. 
several  tednoBl  and  ulaiTyiay 
afaendroents  are  made  to  the  role.  Hie 
an^emkaeats  adapt  Ike  rale  te 
developments  in  the  over-the-oosDler 


securities  market  that  kave  «ocin>ed 
since  the  nde's  adaption  in  1971. 
EP»'liCTi¥t  OAVV:  Jaanary  14, 1985. 
FOR  FURTHER  MPOnSHTIDN  CONTACT 

L,arry  E.  Bergmaim  (202-272-2874)  or 
Nancy  ].  Burke  (202-272-2848),  Office  Of 
Legal  Policy  am]  Trading  Practices. 
Division  of  Market  Regulation. 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Wastrington.  D^ 
20549. 
SUPPLEMENTARY  I 

I. 


The  Seciuities  and  Exchange 
Commission  today  is  adopting 
amendments  to  Rule  15C2-11  T'Ruie 
15c2-ir'  or  the  "Rule'T  '  under  the 
Seciuities  Exchange  Act  of  1994  tthe 
"Act*^.*7lie  ■Commission  solicited 
public  comment  concerning  proposed 
amendments  to  the  Rule  on  Aprfl  14, 
1983."  "Hie  Commission  intends  to 
continue  its  review  of  the  benefits  and 
costs  associated  vrifh  the  Rule  and  wiB 
shortly  seek  public  comment  on  ftese 
matters,  aictuding  "whether  there  are 
alternative  regtdatnry  approaches  aiat 
would  better  adrieve  flie  Rule's 
objectives. 

Rule  15C2-11  T^guhrtes  tiie  witiatien  or 
i^sumption  of  qutftations  in  e  '^Botatraa 
medium*'  hy  a  broker  or  dealer  for  oYer- 
the-coimter  securities.  Sribject  to  tjertain 
exceptions,  Hn  Rule  generally  requires 
that,  prior  to  eiStering  4te  'quotation,  a 
broker  or  nearer  nave  on  tiand  specineo 
informaSoB  auuut  nie  setiufly  and  ^ts 
issuer. 

Adopted  in  1971,*  the  Rifle -wwe 
designed  to  deter  maiupnsAive  ana 
fraudulent  beherror  diet  lied  been 
prevalent  in  connection  wifli  Sk 
diskibBtien  end  tre^ng  of  WH-eystuied 
securities  ef  cerporaSofis  baviag  liHk  <n 

T)0  ^flMYHflSBt  dflSClS  or  'OpCTarftORD  \  vBdl 

corperatioRs").*  A  broader  puipeee  etf 


'T7tSlt  BW.ISOB^n.'nie'aiiiendnaBti  aie 
effective  aa^ilagmfa^lke^JMeitflhair 
pubULatioo  >D  the  Feaasai  AapMer 

«»5  V.SJC  78a-<j. 

*See  Secunhe*£xchaii8e  Act  Release  N*.  19673 
(Aprfl  1».  1983),  WTR  TTin lAprfl  «.  ISOSJifhe 
"fiupoging  Rdeue^j. 

*  Sacwrtiaa  exakupe  AdiAelBase  N«.aaa 
(SeptenAier-ia.  IBTl).  SB  fK  ISSU  (6«ptaakar  tS 
1971).  Ruie  15c2-U  waa  adopiad  under  Section 
15(c)(2)  of  the  Act.  among  oflier  »ection«.  SeCtioa 
15(c)(2)  give*  the  ■CuuiuiiMiwi  (he  broad  aulharHjr  to 
promulgate  rules  that  define,  and  that  prBarrihe 
maana  faaaaaaUj'  -doaitBad  to  pioiant  liaudiilaDt 
deceptive  ar  aiBipulatiae^ala  or  practioea  in  4he 
over-llii  i—ai»  ati— IMwa  variceL 

■  Rule  ttcB-U  mm^iatemifai  to  addreaa  a  -variety 
of  questionable  pracliii  iiiimlving  a  "■pin«ff°'«r 
nthnr  dittrihiilitii  te  ttmftUic-at  the  seouEitiaa  of  a 
dMtl  OB^paaatiaa  aBdilhe«idkaa«uent  active  I 
of  thnae  aharaa  Jt  inqiiiaaiartj  hiphwFwnai  A 
boreaoiflaiiaaiaitheiacBiitiaa'  «aliiB.SIa» 
Securities  Ao«  BelBaae  Ne.  -SM2  Quif  2.  ISSItt. 
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the  Rule,  however,  is  to  prohibit  broker- 
dealers  from  establishing  arbitrary 
quotations  for  infrequently  traded  over- 
the-counter  securities.  The  Rule's 
information  retention  requirement  is 
intended  to  help  ensure  that  quotations 
for  those  securities  (and  any  upward 
movement  in  such  quotations)  are  not 
clearly  inconsistent  with  ciurent 
financial  and  other  information  about 
the  quoted  security  and  its  issuer. 

While  the  Rule  has  helped  somewhat 
to  minimize  the  problem  of  manipulative 
trading  in  the  seciuities  of  reactivated 
shell  corporations,  the  Rule  as  presently 
structured  does  not  adequately  achieve 
its  more  general  purpose  of  preventing 
arbitrary  quotes  for  certain  thinly  traded 
securities.  This  is  largely  because  of 
fundamental  changes  in  the  structure 
and  practices  in  the  over-the-coimter 
securities  market  which  have  taken 
place  since  the  Rule's  adoption.  For 
example,  unlike  the  practice  that  existed 
in  1971,  today  most  indications  of 
interest  for  over-the-counter  securities, 
other  than  those  seciuities  quoted  on 
NASDAQ,* are  published  in  quotation 
media  without  a  speciHed  price 
("unpriced  entries")  and  therefore  have 
fallen  within  an  exception  to  the  Rule. 
A.ccording]y,  the  Commission  proposed 
several  amendments  designed  to 
increase  the  effectiveness  of  the  Rule. 
The  Commission  also  announced  its 
determination  to  review  the  Rule  in  its 
entirety  and  sought  comment  as  to 
whether  the  Rule  has  achieved,  or  could 
be  amended  to  achieve,  its  intended 
purposes  without  the  imposition  of 
undue  burdens. 

Eight  comment  letters  were  received 
with  respect  to  the  proposed 
amendments  to,  and  review  of.  Rule 
15c2-ll.'The  majority  of  commentators 
endorsed  the  basic  framework  of  the 
Rule.  While  some  of  these  commentators 
suggested  modifying  or  eliminating 
particular  proposals,  in  the  main  they 
believed  that  the  Rule  continues  to  serve 
a  valid  reg\ilatory  purpose.  Une 
commentator,  however,  asserted  that 
the  Rule  presently  does  not  achieve  its 
stated  purpose  and  that  the  burdens 
imposed  by  a  revised  Rule  would  not  be 
justified  by  "demonstrable  benefits."  In 
that  commentator's  view,  the  Rule 
should  be  rewritten.  Another 
commentator,  who  principally 


*NASDAQ  is  the  ■utomated  quotation  lyatem 
operated  by  the  National  Aatociation  of  Securitiea 
Dealer*,  Inc.  (the  "NASD")  and  provide*  over-the- 
counter  quotation*  on  a  real-time  basii  for 
approximately  4500  securities. 

'Copies  of  these  comment  letters,  as  well  as  a 
Summary  of  Comments  prepared  by  the  staff  of  the 
Commission,  sre  contained  in  File  No.  S7-fl67  and 
are  available  for  inspection  and  copying  at  the 
Commission's  Public  Referenceiloom. 


addresssed  the  foreign  securities 
proposals,  remarked  that  the  Rule  and 
the  proposed  amendments  misperceive 
the  over-the-coimter  market  and  the 
limited  function  performed  by  market 
makers.  No  commentator  explicitly 
supported  rescission  of  the  Rule;  in  fact, 
some  commentators  noted  their 
opposition  to  this  alternative. 

While  there  is  no  fail-safe  mechanism 
to  deter  fraud  and  manipulation  in  the 
over-the-counter  trading  of  securities  of 
reactivated  shell  corporations  or,  more 
generally,  of  securities  characterized  by 
low  levels  of  trading  activity,  the 
Commission  believes  that  Rule  15c2-ll 
may  play  an  important  role  in  these 
areas.  The  Rule  is  intended  to  require  a 
broker-dealer  to  give  some  measure  of 
attention  to  tinancial  and  other 
information  about  the  issuer  of  a 
seciuity  before  it  commences  trading  in 
that  security.  A  by-product  of  the  Ride  is 
its  usefulness  as  a  surveillance  tool, 
because  under  ciurent  practice  the 
Commission  in  certain  circiunstances 
receives  notiHcation  whenever  a 
quotation  for  a  covered  security  is  to  be 
published.  In  addition,  the  requirement 
that  market  makers  maintain 
information  regarding  issuers  enhances 
the  Commission's  investigative  ability  to 
determine  whether  employees  of  broker- 
dealers  knowingly  provided  customers 
with  false  or  misleading  information 
regarding  a  particular  security.  The 
Conunission  has  decided  to  amend  the 
Rule  to  strengthen  its  provisions,  while 
at  the  same  time  making  it  more 
responsive  to  changes  in  the  over-the- 
counter  market.  The  amendments 
adopted  today:  create  an  exception  from 
the  Rule  for  NASDAQ-quoted  securities; 
subject  unpriced  entries  to  the  Rule: 
establish  an  exception  for  quotations 
representing  an  unsoHcited  indication  of 
interest  of  a  customer  (other  than  a 
person  acting  as  or  for  a  dealer):  extend 
the  Rule  to  cover  certain  foreign 
securities  and  depositary  shares 
evidenced  by  American  Depositary 
Receipts  ("ADRs");  and  amend  the 
scope  of  the  Rule's  "piggyback" 
provision.  Aside  from  the  exception  for 
NASDAQ  securities  and  the 
modifications  to  the  piggyback 
provision,  which  were  not  speciHcally 
proposed  by  the  Commission,  the 
amendments  are  substantially 
equivalent  to  the  form  in  which  they 
were  proposed.  The  proposal  which 
would  restrict  the  information 
provisions  of  redesignated  paragraph 
ta)(5)  of  the  Rule  to  the  quotation  of  the 
securities  of  nonreporting  companies  is 
adopted  with  modifications  to  meet 
objections  raised  by  commentators. 


n.  Amendments  to  Rule  15c2-ll 

A.  Amendment  to  Paragraph  (f):  New 
Exception  for  NASD  A  Q-Quoted 
Securities 

In  the  Proposing  Release,  the 
Commission  invited  comment  generally 
as  to  the  advisability  of  amending  the 
Rule  to  include  an  exception  fqr  certain 
NASDAQ-quoted  securities.  Because  of 
the  operation  of  paragraph  (f)(3)  of  the 
Rule,  commonly  known  as  the 
"Piggyback"  provision,  a  NASDAQ- 
quoted  security  generally  qualified  for 
an  exception  from  the  Rule  shortly  after 
publication  of  an  initial  quotation  for 
that  security.* 

Two  commentators  favored  the 
creation  of  an  overall  exception  from  the 
Rule  for  NASDAQ-quoted  securities. 
Both  commentators  pointed  to  the 
qualification  standards  and  continuing 
disclosure  obligations  that  the  NASD 
imposes  on  an  issuer  when  it  authorizes 
a  security  for  NASDAQ  trading.  In  their 
view,  these  requirements  assure  both 
the  exclusion  of  shell  corporations  from 
NASDAQ  and  the  public  availability  of 
adequate  and  current  information  about 
NASDAQ  issuers,  thus  rendering  the 
Rule's  information  maintenance 
requirement  duplicative  and 
uimecessary. 

Since  the  Rule's  adoption,  the 
NASDAQ  system  has  developed  as  the 
principal  quotation  medium  for  actively 
traded  over-the-counter  securities.  The 
NASD  requires  that  a  NASDAQ  sesurity 
and  its  issuer  satisfy  certain 
qualification  criteria.  Generally,  these 
standards  specify  that  a  security 
authorized  for  quotation  on  NASDAQ 
be  subject  to  regular  and  continuous 
two-way  priced  quotations  by  at  least 
two  market  makers;  that  there  be  a 
minimum  number  of  shares  of  the 
security  in  the  hands  of  a  minimum 
niunber  of  public  shareholders;  and  that 
the  issuer  meet  minimum  asset  as  well 
as  captial  and  surplus  requirements  and 
comply  with  certain  continuing  filing 
and  disclosiu^  obligations.*  The  filing 
and  disclosure  requirements  are 
intended  to  assure  that  information 
about  a  NASDAQ  issuer  is  available  to 
the  marketplace  and  is  updated  on  a 
timely  and  continuous  basis.  The 
finanical  qualification  standards  tend  to 
inhibit  the  quotation  of  shell  corporation 


*  Under  the  piggyback  provision,  a  broker-dealer 
is  exempt  from  the  Rule's  information  maintenance 
requirement  when  it  enters  a  quotation  for  a 
security  that  has  been  the  subject  of  both  bid  and 
asked  quotes  at  apecified  prices  for  at  least  twelve 
business  days  during  the  previous  thirty  calendar 
days,  with  no  more  than  four  consecutive  business 
days  without  such  two-way  quotes. 

•NASD  By-laws.  Schedule  O,  Art  XVI.  Sec.  S, 
NASD  Manual  (CCH]  liaSSA. 
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securities  through  the  NASDAQ  system. 
The  NASD  has  recently  committed  to 
intensify  its  review  of  issuer  filings  to 
enforce  compliance  with  NASDAQ 
qualifications  standards,  including 
disclosure  obligations.  This  enhanced 
review  process,  coupled  with  the 
NASD's  authority  to  suspend  quotes 
°  based  upon  finding  materially  deficient 
corporate  disclosures,  should  provide 
adequate  safeguards  to  investors.  The 
NASD  has  also  committed  to  build  a 
transaction  audit  trail  for  all  NASDAQ 
securities  to  provide  more  effective 
market  surveillance.  In  light  of  the 
foregoing  considerations,  an  exception 
from  the  Rule  has  been  established  for 
the  publication  of  quotations  for 
securities  authorized  to  be  quoted  in  the 
NASDAQ  system,  so  long  as  such 
authorization  has  not  been  suspended, 
terminated  or  prohibited.'" 

B.  Amendment  to  Paragraph  (e): 
Unpriced  Entries  Subject  to  the  Rule 

The  Commission  has  determined  to 
adopt  without  change  the  proposed 
revision  to  the  Rule's  definition  of 
"quotation"  to  include  any  published 
indication  of  a  broker's  or  dealer's 
willingness  to  receive  bids  or  offers  for, 
or  to  advertise  its  interest  in.  a 
particular  security.  Thus,  the  broker- 
dealer  must  comply  with  the  Rule's 
information  retention  requirement 
whenever  it  submits  or  publishes  an 
entry  whether  or  not  it  provides  the 
price  at  which  it  is  willing  to  effect  a 
transaction  in  the  security." 

Three  commentators  supported 
extending  the  Rule  to  cover  unpriced 
entries,  while  three  others  opposed  the 
proposal.  Factors  cited  in  favor  of  the 
proposed  amendment  were  coverage  of 
a  broader  range  of  entries  presenting  the 
potential  for  fraudulent  or  manipulative 
abuse  and  removal  of  the  apparent 


■°If  NASDAQ  authorization  for  a  security  is 
suspended  or  terminated,  but  the  security  remaiiu 
eligible  for  quotation  in  another  inter-dealer 
quotation  medium,  a  broker  or  dealer  will  be 
required  to  have  in  its  records  the  information 
required  by  the  Rule  in  order  to  publish  a  quotation 
in  such  other  system. 

"  Although  NASDAQ  requires  that  a  broker- 
dealer  (ubmit  two-sided  priced  quotation*  to 
indicate  interest  in  s  particular  security  through  that 
system,  other  inter-dealer  quotation  media  permit 
the  publication  of  various  expressions  of  trading 
interest.  In  certain  systems,  such  as  The  National 
Daily  Quotation  Service  (the  "pink  sheets"),  a 
broker  or  dealer  may  enter  a  priced  quotation  on 
l>oth  the  buy  and  sell  sides  or  on  one  side  only. 
Alternatively,  a  broker  or  dealer  may  advertise  it* 
interest  in  buying  or  selling  a  particular  security  by 
inserting  (i)  "OW"  (offer  wanted),  indicating  that 
the  Tirm  is  interested  in  receiving  an  offer  from 
persons  who  want  to  sell  the  security,  (ii)  "BW"  (bid 
wanted),  indicating  its  interest  in  receiving  bids 
ftom  persona  who  want  to  buy  the  security:  or  (iii) 
(he  broker-dealer's  name  only,  advertising  the  firm's 
general  interest  in  buying  and  selling  the  security. 


disincentive  to  the  submission  of  priced 
quotes.  Opponents  observed  that  the 
absence  of  price  information  in  the  pink 
sheets  has  resulted  from  reasons  other 
than  a  broker-dealer's  desire  to  avoid 
the  Rule.  They  cited  the  development  of 
NASDAQ,  in  which  priced  quotations 
are  entered  on  a  real-time  basis,  and  the 
delay  between  a  broker-dealer's 
submission  of  a  priced  entry  to  the  pink 
sheets  and  its  subsequent  publication. 
These  factors  were  claimed  to  create  a 
disincentive  to  the  submission  of  priced 
entries  for  non-NASDAQ  securities 
because  of  the  costs  involved  and  the 
potential  for  a  priced  entry,  when 
pubUshed,  to  be  at  variance  with  the 
actual  market  for  the  quoted  security. 
Opponents  of  the  unpriced  entry 
proposal  also  cited  the  administrative 
costs  associated  with  a  broker-dealer's 
collection  and  retention  of  the  specified 
issuer-related  information.  One 
commentator  remarked  that  these  costs 
will  impede  many  broker-dealer's  from 
submitting  quotations  for  certain  over- 
the-counter  issues,  thereby  interfering 
with  the  availability  of  a  market  for 
these  securities  and  hindering  capital 
formation  for  emerging  companies.  This 
commentator  also  remarked  that  priced 
entries,  rather  than  unpriced  entries, 
historically  are  used  to  facilitate  a 
manipulation  in  shell  company 
securities  because  they  provide  an 
appearance  of  price  increases  in  the 
quoted  security.  The  commentator 
suggested  that  if  the  Commission  is 
concerned  that  the  pink  sheets  may  be 
used  for  manipulative  purposes, 
consideration  should  be  given  to  a 
requirement  of  last  sale,  high  sale  and 
low  sale  information  withiA  a  specified 
period  of  time  for  securities  quoted  in 
the  sheets. 

While  it  may  be  true  that 
manipulation  is  facilitated  by  priced 
entries,  the  Commission  believes 
nonetheless  that  a  market  for  a  security 
can  develop  and  be  influenced  by  a 
broker-dealer  even  though  it  submits  an 
unpriced  entry  for  that  security  in  a 
quotation  medium.  For  example,  a 
market  maker  can  display  its  frading 
interest  in  a  security  by  regularly 
inserting  an  unpriced  entry  for  that 
security  in  a  quotation  medium 
accepting  such  entries  and  then  furnish 
priced  quotations  in  private 
communications  with  interested  parties. 
Any  such  priced  quotation  would  tend 
to  be  the  primary  indication  of  trading 
activity  and  price  levels  in  the  security 
and,  because  of  improved  means  of 
rapid  communication,  it  may  stimulate 
the  development  of  an  active  market  for 
that  security.  For  that  reason,  and  in 


view  of  the  increased  tendency  of 
market  makers  to  insert  unpriced  entries 
in  quotation  media  allowing  such 
entries,**  the  Commission  has 
determined  to  extend  the  Rule  to  include 
such  entries.  This  amendment  does  not 
mandate  priced  entries,  but  merely 
specifies  that  a  broker-dealer  submitting 
an  unpriced  entry  maintain  certain 
information  about  the  seciuity's  issuer. 
The  companion  amendment  adopted 
today,  which  excepts  from  the  Rule 
quotations  representing  an  unsolicited 
customer  order,  shouldxonfine  the 
impact  of  the  unpriced  entry  amendment 
principally  to  the  publication  of 
unpriced  quotes  by  market  makers.  As 
for  the  recordkeeping  burdens  on 
broker-dealers,  broker-dealers  already 
may  have  the  specified  information  in 
their  files.  If  not,  the  expense  involved  in 
securing  the  information  required  by  the 
Rules  should  not  be  substantial. 

C.  Amendment  to  Paragraph  (f): 
Exception  for  Quotations  Representing 
Unsolicited  Customer  Indications  of 
Interest 

The  Commission  is  adopting  with 
modification  the  proposal  that  excepts 
from  the  Rule  the  publication  or 
submission  of  dny  quotation 
representing  an  unsolicited  indication  of 
interest  or  order  submitted  on  behalf  of 
a  customer  (other  than  a  person  acting 
as  or  for  a  dealer).*'  Three 
commentators  favored  the  amendment 
as  proposed,  while  one  commentator 
suggested  expanding  the  exception  to 
include  any  one-sided  offer,  regardless 
of  whether  that  offer  was  solicited  or 
was  submitted  on  behalf  of  another 
broker  or  dealer.  One  commentator 
expressed  concern  that  the  amendment 
would  exclude  from  the  Rule  unsolicited 
entries  submitted  by  a  customer  as  part 


"  It  is  estimated  that  over  90%  of  today'*  pink 
*heet  entrie*  are  unpriced  See  letter  to  George  A. 
Fitzsimmons,  Secretary,  Securitiea  and  Exchange 
Commission,  from  David  M.  Burnett  President. 
National  Quotation  Bureau.  Inc.  dated  lune  14. 19S3. 

'  *  The  amendment  has  been  modified  to  include         « 
within  the  meaning  of  "customer"  a  broker  acting 
on  behalf  of  anyone  other  than  a  dealer.  For 
example,  the  exception  would  be  available  where  a 
broker-dealer,  such  as  a  "discount"  broker,  receive* 
a  bona  fide  unsolicited  indication  of  interest  favm  ■ 
customer  other  than  a  dealer  and  submits  that 
interest  to  another  broker-dealer  with  which  it  has  a 
correspondent  relationship  and  which  regularly 
enters  quotations  in  a  quotation  medium.  If  the 
correspondent  broker-dealer  doe*  not  accept  a* 
principal  an  order  reaulting  from  the  customer's 
interest  it  may  agree  to  publish  a  quotation  in  ■ 
quotation  medium  solely  to  reflect  the  originating 
broker's  customer  indication  of  interest.  That 
quotation  will  be  excepted  from  the  Rule  under 
paragraph  (0(Z).  since  the  originating  bpekerxiid  not 
solicit  the  customer's  indication  of  interest  and 
since  no  person  in  the  series  of  relationships  is  a 
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of  an  unlawful  plan  to  "paiat  the  sheets" 
with  quotations  bearing  no  relationship 
to  the  aecurity's  value. 

The  provision  excepting  unsolicited 
customer  indications  of  interest  serves 
as  an  appropriate  complenient  to  the 
amendment,  also  adopted  today,  which 
subjects  unpriced  entries  to  the  Rule. 
Since  there  is  generally  less  Hkelihood 
of  fraudulent  or  manipulative  conduct 
on  the  part  of  the  broker-dealer 
submitting  a  customer-initiated 
quotation,  it  is  unnecessary  in  this  case 
to  subject  such  a  quotation  to  the  Rule's 
information  maintenance  requifemenL 

D.  Rescission  of  Exception  for  Foreign 
Securities  Contained  in  Former 
Paragraph  (f)(2)  of  the  Rule 

The  several  amendments  relating  to 
the  quotation  of  securities  of  a  foreign 
private  issuer  and  of  ADRs  that 
I  epresent  deposited  shares  of  a  foreign 
private  issuer  are  adopted  as  proposed. 
In  this  regard,  the  Commission  is 
rescinding  paragraph  (f)(2)  of  Rule  15c2- 
11,  which  excluded  &om  the  Rule  the 
quotation  of  securities  of  foreign  private 
issuers  exempt  bom  registration  under 
section  12(g)  of  the  Act  by  reason  of 
Rule  12g3-2(b)." 

New  paragraph  (a)(4)  "  has  been 
added  to  the  Rule,  establishing  an 


fecurities  flrm  acting  in  a  dealer  capacity  Also  a 
revMion  ha«  Ijeen  mxle  to  exclwle  two-way  priced 
eaMM  based  apon  unsoUdted  cuatomo'  indications 
of  interest  unless  the  quotation  medium  specifically 
identifies  the  quotation  as  representing  such 
interests.  The  exclusion  is  designed  to  prevent  the 
use  of  such  two-way  quotations  to  support  the 
application  of  the  piggyback  provision.  See  Section 
ILE..  mfm.  This  exclusion  would  not  undully  restrict 
the  handling  of  customer-tnil'.ated  orders  because  it 
would  be  rare  that  a  broker-dealer  initiating  or 
resuming  a  quotation  would  have  in  hand  at  one 
time  unexecuted,  unsoljpited  priced  customer  orders 
tmth  to  buy  and  sell  a  security  covwed  by  the  Rule. 
In  the  event  that  the  broker-dealer  wished  to  reflect 
such  Dtwolicited  customer  orders  withonl 
mainlainrng  the  informatian  required  by  the  Rule,  it 
wonld  be  necessary  for  one  or  both  sides  of  the 
entry  to  be  unpriced. 

**  Under  Rule  lagS-Ztb).  securities  of  a  foreign 
private  iMoer  that  has  not  voluntarily  pursued  U.S. 
k«4ta( aariiets  for  its  securities  sre  exempt  from 
fte  re^laliation  requlieiaeiita  of  Section  lZ(gJ  of  the 
Act  The  Role  iag3-2(b)  exemption  is  conditioned 
apon.  among  other  thing*,  the  issuer  (or  an 
appropriate  goveituuent  agency  in  its  domicile) 
furnishing  to  the  Commission  copies  of  investment 
information  which  is  disclosed  under  the  law  of  its 
domicile,  is  filed  with  and  made  public  by  a  stock 
exchange  on  which  'ts  securities  trade,  or  is 
distributed  to  its  shareholders. 

r  paragraph  (aM4|  has  been  redesignated 
I  (aMS).  See  SMboo  ILF.  infra. 


information  maintenance  requirement 
for  brokers  and  dealers  in  certain 
foreign  securities.  Under  new  paragraph 
(a)(4).  any  broker  or  dealer  who 
publishes  a  quotation  for  a  security  of  a 
foreign  private  issuer  quaUfying  for  a 
registration  exemption  under  Rule  12g^ 
2(b)  must  maintain  in  its  records,  and 
provide  to  any  person  upon  request  the 
information  furnished  to  the 
Commission  since  the  beginning  of  the 
issuer's  last  fiscal  year.'* 

The  Commission  also  is  adopting  the 
proposals  that  require  a  broker  or  dealer 
inserting  a  quotation  for  ADRs  to 
maintain  information  about  the  foreign 
private  issuer  of  the  underlying  shares. 
Accordingly,  paragraph  (a)(1)  of  the 
Rule  has  been  modified  to  disallow  a 
broker's  or  dcfaler's  rehance  on  any 
registration  statement  filed  on  Form  F-e, 
since  that  form  relates  to  the  depositary 
and  the  ADR's  terms  and  not  to  the 
issuer  of  the  underlying  foreign  shares." 
In  addition,  new  paragraph  (e)(4)  has 
been  added  to  the  Rule,  which  provides 
that,  in  the  case  of  a  quotation  for  ADRs, 
the  term  "issuer"  for  purposes  of  the 
Rule  means  the  issuer  of  the  deposited 
shares.  Consequently,  before  submitting 
a  quotation  for  an  ADR.  a  broker  or 
dealer  will  have  to  obtain  information 
about  the  foreign  issuer  which  satisfies 
the  information  requirements  of  the 
Rule." 


■■  The  Commission  has  added  the  requirement 
that  the  broker-dealer  obtain  the  information  from 
sources  which  it  has  a  reasonable  basis  for 
t>eljeving  are  reliable.  The  requirement  is  currently 
inchided  in  redesignated  paragraph  (aHS)  of  the 
Rule. 

"  Fans  F-«  U  the  fotin  available  for  the 
registration  of  ADRs  under  the  Securities  Act  of 
1933  ("Securities  Act"). 

"  Form  F-6  supersedes  on  a  prospective  basis 
Forms  C-3  and  S-12  for  the  registration  of  American 
depositary  shares  under  the  Securities  Act.  See 
Securities  Act  Release  No.  6«9a  (March  1&  1983).  4« 
PR  12346  (March  24. 1983).  Acoordinify.  ceruin 
depositary  shares  that  were  registered  on  Form  0-3 
or  S-12  at  the  time  of  adoption  of  Form  F-A  may 
continue  to  be  offered  under  those  forms,  lo 
addition,  the  staff  has  permitted,  subject  lo  ceriain 
conditions.  Form  F-6  to  be  used  to  duplicate  ADR 
facilities  for  those  foreign  securities  which  were 
registered  on  Form  C-3  or  S-12  and  which  are  still 
being  offered.  Unlike  Form  F-S.  Form  S-12  did  not 
require  that  the  foreign  private  issuer  of  the  security 
underlying  the  AOR  be  a  reporting  company  or  have 
perfected  the  information-supplying  exemption 
under  Rule  12g3-Z(b).  As  such,  s  broker-dealer 
cannot  automatically  assume  that  the  foreign 
private  issuer  of  the  deposited  shares  is  s  reporting 
company  or  has  complied  with  the  requirements  of 
Rule  I2g3-2(bj.  Irrespective  of  the  form  on  which 
the  foreign  issuer's  securities  ore  registered,  a 
broker-dealer  must  have  in  its  files  the  information 
specified  by  the  Rule  t>efore  publishing  a  quotation 
for  the  AOR. 


The  Commission  remains  concerned 
about  continued  publication  of 
quotations  for  foreign  securities  or 
ADRs  without  sufficient  information 
about  the  foreign  issuer  being  available 
to  the  interdealer  marketplace.  Public 
demand  for  the  securities  of  foreign 
issuers  and  for  ADRs  has  grown  in 
recent  years  and  reinforces  the  need  to   ' 
assure  that  quotations  for  those 
securities,  particularly  in  the  case  of 
infrequently  traded  securities  of  lesser 
known  foreign  companies,  are  not 
arbitrary.  As  a  consequence  of  the 
Commission's  decision  to  adapt  Rule 
15c2-ll  to  recent  developments  in 
securities  markets,  it  is  appropriate  to 
extend  the  Rule  to  cover  foreign 
securities  and  ADRs  which  are  tftded  in 
the  over-the-counter  market. 

Several  commentators  who  addressed 
the  foreign  issuer  proposals  focused 
principally  on  perceived  biu'dens 
associated  with  coverage  of  foreign 
securities  and  ADRs  under  the  Rule. 
One  commentator  who  supported  the 
proposals  noted  that  broker-dealers 
would  not  have  any  greater  burden  on 
obtaining  the  required  information  from 
foreign  issuers  than  they  would  from 
domestic  issuers.  Three  commentators 
contended  that,  as  Rule  12g3-2(b)  does 
not  specify  the  particular  documents  to 
be  furnished  to  the  Commission  or  the 
date  by  which  any  such  materials  are  to 
be  received,  broken-dealers  would  face 
problems  in  identifying  materials 
submitted  by  the  foreign  issuer,  in 
ascertaining  whether  the  issuer  is  in 
compliance  with  Rule  12g3-2(b),  and  in 
being  certain  that  any  information 
received  directly  from  the  issuer 
corresponds  to  that  furnished  to  the 
Commission. 

Broker-dealers  have  a  variety  of 
sources  from  which  to  obtain  the  , 

requisite  information,  at  a  reasonable 
cost  and  in  a  timely  fashion.  These 
sources  include  the  Commission, 
commercial  services,  and  the  foreign 
issuer  itself.  It  is  important  to  note  that 
the  amendments  do  not  require  broker- 
dealers  to  guarantee  the  adequacy  or 
currency  of  the  information  they 
maintain  under  the  Rule  nor  do  they         ' 
require  broker-dealers  affirmatively  to 
conduct  an  inquiry  into  the  adequacy  or 
cturrency  of  the  information  before 
submitting  a  quotation  for  a  foreign 
security  or  ADR. '» 

"A  tiroker-dealer  that  oiitaina  from  the 
Commissioo.  at  or  about  the  tiore  of  submission  of 
the  quotation  lo  the  quotation  medium,  the 
information  supplied  by  the  foreign  issuer  under 
Rule  1Zg3-2(b|  can  assume  thst  such  information  is 
current  sod  complete  for  purposes  of  the  Rule,  so 
long  as  the  foreign  issuer's  name  appears  on  the 

ConUmiad 
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One  commentator,  a  market  maker  in 
foreign  securities  and  ADRs,  objected  to 
the  proposed  amendments  on  the  ground 
that  a  U.S.  market  maker's  quotation  for 
a  foreign  security  or  ADR  is  never  an 
"initial"  quotation  or  "resumption", 
because  such  quotes  are  a  continuation 
of  the  price  prevailing  abroad  for  that 
security  or  for  the  foreign  security 
underlying  the  ADR.  According  to  this 
commentator,  a  U.S.  market  maker  in 
foreign  securities  or  ADRs  thus  has  no 
need  to  collect  or  rely  on  Rule  15c2-ll 
information  to  establish  a  quotation  for 
a  foreign  security.  The  commentator 
suggested  that  the  Rule's  information 
maintenance  requirement  should  be 
directed  instead  to  retail  brokerage 
houses  that  offer  investment  advice, 
because  the  recommendation  of  those 
firms  should  be  based  on  due  diligence- 
type  analysis  and  supported  by 
adequate  information  contained  in  firm 
files.  The  Commission  nonetheless 
believes  that  the  amendments  are 
necessary  to  assure  that  broker-dealers 
introducing  a  quotation  for  a  foreign 
security  or  ADR  which  trades  on  an 
infrequent  basis  have  on  hand 
fundamental  information  about  the 
foreign  issuer  as  a  constraint  against  the 
publication  of  an  arbitrary  quotation.  As 
a  significant  number  of  foreign  securities 
and  ADRs  are  quoted  on  NASDAQ  and 
therefore  will  qualify  for  the  exemption 
from  the  Rule  adopted  today  for 
NASDAQ  securities,  these  amendments 
will  affect  only  a  limited  category  of 
foreign  securities  and  ADRs,  i.e.,  those 
that  are  quoted  exclusively  in  an  inter- 
dealer quotation  medium  other  than 
NASDAQ.  *> 


latest  annual  list  published  by  the  Commission  of 
foreign  issuers  qualifying  for  the  Rule  12g3-2(b) 
exemption  or  on  any  periodic  update  of  such  list. 
See.  e.g..  Securities  Exchange  Act  Release  No.  20265 
(October  0. 1983).  48  FR  48674  (October  13. 1983).  If 
it  is  unclear  whether  a  foreign  private  issuer  has 
-satisfied  the  Rule  12g3-2(b)  exemptive  conditions, 
the  broker-dealer  can  contract  the  Commission's 
Office  of  International  Corporate  Finance.  Division 
of  Corporation  Finance,  for  further  information.  In 
addition,  a  broker-dealer  obtaining  Rule  12g3-2(b) 
material  from  the  Commission  can  assume  that 
information  is  true  and  correct  for  purposes  of  the 
Rule,  unless  it  knows  or  has  reason  to  believe 
otherwise.  Whenever  a  broker  or  dealer  acquires 
the  Rule  12g^-2(b)  informations  from  non- 
Commission  sources,  the  [lossibility  exists  that  such 
information  will  not  be  current  or  will  be  materially 
different  from  the  documentation  furnished  to  the 
Commission  by  the  foreign  issuer.  A  broker-dealer 
that  acquires  the  Rule  12g3-2(bJ  information  from  a 
source  other  than  the  Commission  is  not  precluded, 
however,  form  assuming  that  the  information  is 
current  as  well  as  true  and  correct,  unless  it  knows 
or  has  reason  to  believe  to  the  contrary.  See  n.ie. 
Bupro. 

"Under  recent  revisions  lo  Rule  12g3-2. 
securities  of  foreign  issuers  quoted  on  NASDAQ 
will  no  longer  qualify  for  the  exemption  from  the 
registration  requirement  of  Section  12(g)  of  the  Ad 
thai  is  available  under  paragraph  (b)  of  that  rule. 
Securities  of  non-Canadian  foreign  issuers  which,  as 


E.  Review  of  Paragraph  (f)(3):  The 
'Piggyback  "  Provision 

Paragraph  (f)(3),  the  so-called 
"piggyback"  provision,  excepts  from  the 
Rule  the  publication  or  submission  of 
any  quotation  that  has  been  the  subject 
of  both  bid  and  asked  quotations  at 
specified  prices  for  a  minimum  of  twelve 
days  during  the  prior  thirty  calendar 
days,  so  long  as  no  more  than  four 
consecutive  business  days  have  elapsed 
without  such  two-way  quotes.  The 
piggyback  provision  presumes  that  the 
quotation  of  a  security  subject  to  regular 
and  frequent  two-sided  market  making 
will  reflect  independent  supply  and 
demand  forces,  thereby  indicating  that 
sufficient  information  about  the  issuer  of 
the  quoted  security  is  reaching  the 
marketplace. 

In  the  Proposing  Release,  the 
Commission  indicated  its  intention  to 
evaluate  the  framework  of,  and 
compliance  practices  under,  the 
piggyback  provision  to  determine 
whether  any  revision  of  the  terms  of  that 
provision  would  be  appropriate. 
Commentators  generally  did  not  focus 
on  the  piggyback  provision  other  than  to 
express  their  lack  of  knowledge  about 
significant  compliance  problems  under 
the  provision,  although  two 
commentators  recommended  that 
unpriced  entries  be  permitted  to  be 
taken  into  account  in  determining  the 
existence  and  number  of  quotations 
during  the  applicable  period.  Since 
unsolicited  customer  indications  of 
interest  may  be  represented  by  unpriced 
entries,  extending  the  piggyback 
provision  to  include  unpriced  entries 
presumably  would  permit  a  broker- 
dealer  to  rely  on  an  entry  that  wa»not 
supported  by  information  about  the 
security's  issuer.  In  light  of  that 
possibility  and  in  light  of  the  historical 
basis  for  the  piggyback  provision,  i.e., 
that  regular  and  continual  priced 
quotations  are  an  appropriate  substitute 
for  information  about  the  issuer  which 
would  otherwise  be  relevant  in 
establishing  a  quotation,  the 
Commission  does  not  believe  it  is 
appropriate  in  all  circumstances  to 
allow  market  makers  to  piggyback  onto 
impriced  entries.  The  piggyback 
provision  is  amended,  however,  to 
permit  market  makers  attempting  to 
estabhsh  eligibility  for  the  piggyback 
exception  to  take  into  accotmt  impriced 


of  October  5. 1983.  are  in  compliance  with  Rule 
12g3-2(b)  and  are  quoted  on  N.\SDAQ  may 
continue  to  qualify  for  the  registration  exemption 
indermitely.  After  January  2. 1988.  Caiudian  issuers 
whose  securities  are  quoted  on  NASDAQ  will  have 
to  comply  with  Section  12(g)  registration 
requirements.  See  Securities  Exchange  Act  Release 
No.  20264  (October  8, 1963).  48  FR  46736  (Oltober 
14. 1983). 


entries,  other  than  those  that  represent 
an  unsolicited  customer  indication  of 
interest,  if  the  inter-dealer  quotation 
system  specifically  identifies  unsolicited 
customer  indications  of  interest. 

The  piggyback  provision  is  also 
amended  to  accommodate  the  position 
of  the  market  maker  who,  having 
commenced  market  making  pursuant  to 
the  piggyback  provision,  would 
otherwise  become  subject  to  the  Rule's 
information  maintenance  requirement  if 
the  firm  inserting  the  priced  quotation 
dropped  out  of  the  inter-dealer  quotation 
system.  The  amendment  permits  a 
dealer  who  has  begun  publishing 
quotations  in  reliance  on  the  piggyback 
provision  to  continue  to  rely  on  that 
exception  for  as  long  as  it  remains  a 
market  maker  in  the  particular  seciirity. 
Of  course,  once  the  dealer  ceases 
continuously  to  submit  or  publish  a 
quotation  for  that  security,  it'vWll 
become  subject  to  the  Rule's  provisions 
if  it  reenters  the  inter-dealer  quotation 
system.** 

The  Commission,  however,  continues 
to  be  interested  in  receiving  the 
observations  of  those  persons 
experienced  with  the  operation  of,  and 
compliance  practices  imder.  the 
piggyback  ptovision. 

F.  Information  Requirement  of 
Redesignated  Paragraph  (a)(5) 

Redesignated  paragraph  (a)(5)  ''was 
designed  principally  to  regulate  the 
quotation  of  securities  of  small 
nonreporting  companies  that  have  not 
conducted  recent  public  offerings.  In  the  "* 
Proposing  Release,  the  Commission 
noted  that  broker-dealers  may  have  had 
the  opportunity  to  rely  on  that 
paragraph  for  reporting  and  exempt 
insurance  companies,  including 
situations  where  the  information 
requirement  of  paragraph  (a)(3)  ''could 


; 


"The  staff  of  the  Division  of  Market  Regulation 
will  interpret  this  amendment  to  permit  market 
makers  who  have  regularly  published  a  priced  or 
unpriced  quotation  respecting  a  security  otherwise 
in  compliance  with  the  Rule  as  of  the  elective  date 
of  the  amendments,  to  continue  to  publish  such 
quotations  without  maintaining  the  specified 
information,  until  they  stop  and  then  seek  to 
recommence  quoting  the  security  in  an  inter-dealer 
quotation  system  or  making  a  market  therein. 

"As  previously  noted,  paragraph  (a)|4)  was 
formerly  designated  as  paragraph  (a)(4).  A  lew 
technical  changes  have  been  made  in  the  Rule  to 
reflect  this  redesignation.  Paragraph  (a)(5)  specifies 
16  fundamental  items  of  information  periaining  to 
the  issurer  and  the  quoted  security,  including  recent' 
balance  sheet  plus  profit  and  loss  and  retained 
earnings  statements,  that  a  broker-dealer  must  have 
in  its  records  before  initiating  or  resuming  a 
quotation. 

"Under  paragraph  (a)(3).  a  broker-dealer 
submitting  a  quotation  for  a  reporting  company 
must  have  on  hand  the  issuer's  most  recent  annual 
repori  (or  annual  statement  in  the  case  of  an  exempt 

Contintied 
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not  be  satisfied  because  the  issuer  was 
delinquent  in  meeting  its  reporting 
obligations  under  the  Act  Accordingly, 
the  Commission  proposed  to  limit  the 
availability  of  the  information 
provisions  of  paragraph  (a)(5)  to  the 
quotation  of  a  security  whose  issuer  is 
not  required  to  file  periodic  reports,  or  is 
not  an  exempt  insurance  company, 
under  the  Act.  The  proposal  was 
published  for  public  comment  out  of 
concern  that  the  periodic  information  a 
reporting  company  or  an  exempt 
insurance  company  must  disclose  to 
shareholders  or  the  public  should  be 
available  to  a  broker-dealer  as  a 
predicate  to  the  introduction  of  a 
quotation  for  a  security  of  that  issuer. 

Commentators  generally  opposed  the 
proposed  amendment.  Two 
commentators  remarked  that  the 
proposal  in  effect  could  have  imposed 
and  indirect,  indefinite  trading 
suspension  for  the  securities  of  any 
issuer  that  failed  to  comply  with  its 
statutory  reporting  obligations.  Another 
commentator  disapproved  of  the 
proposed  amendment  on  the  ground  that 
the  Commission's  responsibility  to 
assure  an  issuer's  compliance  with  the 
Act's  reporting  requirements  improperly 
would  have  been  shifted  to  broker- 
dealers.  Several  commentators  noted 
that  the  proposal  disregarded  those 
cases  in  which  an  issuer's  failure  to  file 
required  material  on  time  was 
insubstantial  in  impact  or  technical  in 
nature. 

The  Commission  appreciates  the  very 
valid  concerns  raised  by  the 
commentators.  "Nonetheless,  it  is 
appropriate  to  estabhsh  some  limitation 
on  the  availability  of  paragraph  (a)(5) 
consistent  with  the  original,  albeit 
unstated,  objective  of  that  paragraph. 
The  Commission  has  attempted  to  strike 
a  balance  between  these  concerns  and 
is  adopting  an  amendment  to  paragraph 
(a)(5)  stating  that  its  provisions  are  not 
applicable  to  the  quotation  of  securities 
of  an  issurer  included  in  paragraph 


insurance  company),  as  well  as  any  subsequent 
periodic  reports  file  with  the  Commission. 

"The  proposed  amendment  was  not  intended  to 
serve  as  a  means  to  force  delinquent  issurers  to 
meet  their  statutory  reporting  obligations.  In  fact 
the  Commission  already  has  several  enforcement 
remedies  available  to  it  in  the  event  an  issuer  has 
failed  to  file  with  the  Commission  on  a  timely  basis 
required  reports  under  the  Act.  For  example,  under 
Section  l2(i)  of  the  Act.  the  Commission  is 
•nyowered  to  revoke  s  security's  registration,  if  the 
iaaaer  is  found  to  have  failed  to  comply  with  any 
provision  of  the  Act  or  rules  thereunder.  Section 
Zl(dj  of  the  Act  authorizes  the  Commission  to  seek 
to  enjoin  acts  or  practices  prohibited  by  the  Act  or 
rules  thereunder  and  to  refer  evidence  concerning 
such  vioUtions  to  the  US.  Department  of  justice  for 
possible  criminal  proceedmgs.  Under  Section  21(e| 
of  the  Act  the  Caamiisataa  has  the  suthority  to  seek 
evdan  requiring  oompiiance  with  the  provisioiis  of 
the  Act  and  rules  thereunder. 


(a)(3),  unless  a  statement  or  report  of 
that  issuer  which  is  necessary  under 
paragraph  (a)(3)  for  the  introduction  of  a 
quotation  is  not  reasonably  available  to 
the  broker  or  dealer.  Any  such 
statement  or  report  is  deemed  to  be 
"reasonably  available"  for  purposes  of 
paragraph  (a)(5)  when  it  is  filed  with  the 
Commission. 

Under  the  amendment,  a  broker- 
dealer  initiating  a  quotation  for  a 
security  of  a  reporting  company  or  an 
exempt  insurance  company  is  expected 
to  have  in  its  files  the  information 
required  under  paragraph  (a)(3).  The 
amendment  recognizes  that  in  the  case 
of  reporting  companies,  which  are 
subject  to  a  Congressionally-mandated 
system  of  continuous  disclosure,  a 
broker-dealer  ought  to  have  in  its 
possession  certain  comprehensive 
annual  and  periodic  reports  (or 
statements  in  the  case  of  exempt 
insurance  companies)  in  order  to  submit 
or  publish  a  quotation.  Only  when  the 
paragraph  (a)(3)  information  is  not 
reasonably  available  may  a  broker- 
dealer  substitute  the  information 
required  by  paragraph  (a)(5). 

in.  Regulatory  Flexibility  Act 
Considerations 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibilitly  Analysis 
and  a  Final  Regulatory  Flexibility 
Analysis  in  accordance  with  5  U.S.C. 
603  and  604,  respectively,  regarding 
amendments  to  Rule  15c2-ll.  No 
comments  were  received  on  the 
Commission's  Initial  Regulatory 
Flexibility  Analysis,  although  several 
commentators  identified  various 
benefits  or  burdens  they  believed  were 
associated  with  the  Rule  and  the 
proposed  amendments.  The  Final 
Regulatory  Flexibility  Analysis  states 
that  the  amendment  subjecting  unpriced 
entries  to  the  Rule  reduces  the 
likelihood  that  brokers  and  dealers  can 
engage  in  fraudulent  and  manipulative 
activity  through  the  regular  publication 
of  unpriced  entries  free  of  the  Rule's 
requirements.  It  further  notes  that  any 
additional  recordkeeping  burden 
imposed  by  that  amendment  should  be 
ameliorated  somewhat  by  adoption  of 
another  amendment  removing  from  the 
Rule  quotations  represented  by 
unsolicited  customer  indication*  of 
interest.  The  Fmal  Regulatory  Aialysis 
also  indicates  that  extending  the  Rule  to 
cover  the  publication  of  quotations  for 
foreign  securities  and  ADRs  ensures  that 
brokers  and  dealers  have  sufficient 
information  upon  which  to  evaluate 
initial  quotations  for  those  securities. 
Additionally,  the  Final  Regulatory 
Flexibility  Analysis  points  out  that  the 


amendment  allowing  a  broker  or  dealer 
to  look  to  the  information  retention 
requirement  of  paragraph  (a)(5)  in  the 
case  of  a  reporting  company  whose 
required  reports  are  not  reasonably 
available  should  alleviate  concerns  that 
the  amendment,  as  proposed,  might 
have  resulted  in  an  indirect,  indefinite 
trading  halt  in  the  securities  of  certain 
issuers  delinquent  in  their  reporting 
obligations.  Finally,  it  states  that  the 
exception  for  NASDAQ-quoted 
securities  has  a  beneficial  regulatory 
impact  to  the  extent  that  broker-dealers 
quoting  a  NASDAQ  stock  will  no  longer 
have  to  maintain  the  information 
specified  by  the  Rule  from  the  time  of 
initiation  or  resumnption  of  the  quotation 
until  the  piggyback  exception  becomes 
available. 

A  copy  of  the  Final  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Nancy  J.  Burke.  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549  (202-272-2848). 

rv.  Effects  CO  Competition 

Section  23(a)(2)  of  the  Act  **  requires 
the  Commission,  in  adopting  rules  under 
the  Act,  to  consider  the  anti-competitive 
effects  of  such  rules,  if  any,  and  to 
balance  any  impact  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Act.  The 
Commission  has  considered  the 
amendments  to  Rule  15c2-ll  in  light  oiF 
standards  cited  in  section  23(a)(2)  and     ' 
believes  for  the  reasons  stated  in  this 
release  that  adoption  of  the 
amendments  will  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act. 

List  of  Subjects  in  17  CFR  Port  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

V.  Statutory  Basis  and  Text  of  Rule 
Amendments 

Pursuant  to  sections  3, 10, 15, 17  and 
23, 15  U.S.C.  78(c),  78j,  78o,  78q,  and 
78w,  the  Commission  hereby  amends 
Part  240  of  Chapter  U  of  Title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

By  amending  S  240.15c2-ll,  by 

revising  paragraphs  (a)(1),  (e)(3),  (f)(2), 
and  (f)(3);  redesignating  paragraph  (a)(4) 
as  (a)(5)  and  adding  a  new  sentence  at 
the  end  of  paragraph  (a)(5);  in  paragraph 
(d),  redesignating  each  reference  to 
paragraph  (a)(4)  as  paragraph  (a)(5);  in 


•is  U.S.C  78w(aM2) 
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the  introductory  text  of  paragraf^  (g). 
redesignating  the  reference  to  paragraph 
(a)(4}  as  paragraph  (a)(5).  and  in 
paragraph  (g)(2),  redesignating  the 
reference  to  para^'aph  (a)l41  as 
paragraph  (a)(5);  and  adding  new 
paragraphs  (a)(4).  (e)(4}.  and  (f)(5)  to 
read  as  followr 

§240.1502-11    Inttiatienorfasumptionof 
quotationa  tnrlttKKit  ijpecinetf  Information. 

(a)*   •   * 

(1)  The  issuer  has  filed  a  registration 
statement  under  the  Securities  Act  of 
1933.  oth^  than  a  registration  statement 
on  Form  F-0,  which  became  effective 
less  than  90  calendar  days  prior  to  the 
day  on  which  such  broker  or  dealer 
publishes  or  sobmits  the  quota tioe  to  the 
quotation  nedium.  Proritied  That  s«ch 
registnitioa  statement  has  not  thereafter 
been  the  subject  of  a  stop  order  which  is 
still  in  effect  when  the  quotation  is 
published  or  submitted,  and  such  broker 
or  dealer  has  is  hit  records  a  copy  of  the 
prospectus  specified  by  section  10(a)  of 
the  Securities  Act  of  1933; 


(4)(i)  The  issuer  is  exempt  from 
section  iZlg)  of  fte  Act  by  reason  of 
comfrftance  with  tfie  prorisions  of 
§  240.12g3-2(b),  and 

(ii)  The  broker  or  dealer  wishing  to 
submit  for  publication  a  quotation  for 
such  security  has  in  his  records,  and. 
makes  reasonably  available  i>poQ 
request  to  any  person  expressing  an 
interest  in  a  prepoaed  transaction  in  the 
security  with  such  broker  oi  dealer,  the 
information  furnished  to  the 
Comraisaion  pursuant  to  S  240.12g3-2(b) 
since  the  beginning  of  the  issuer's  last 
fiscal  year,  which  the  broker  or  dealer 
has  no  reasonable  basis  for  believing  is 
not  true  and  correct  and  which  was 
obtained  by  him  from  sources  that  he 
has  a  reasonable  basis  for  believing  are 
reliable;  or 

(51  *  *  *  Thfs  paragraph  (a)t5)  shall 
not  apply  to  any  security  of  an  issuer 
included  in  paragraph  (a)(3]  of  this 
section  imtesa  •  report  or  statement  of 
such  iasaer  described  in  paragraph  (a)(3) 
of  tkis  section  is  not  reasonably 
available  to  the  broker  or  dealer.  A 
report  or  statement  of  an  issuer 
described  in  parafrapk  (aX3)  of  this 
sectioa  skall  be  "reasonably  available" 
when  such  report  or  statement  is  filed 
with  the  Coinni86i<».  .  i 

(e)*  •  • 

(3)  Except  as  otherwise  specified  in 
this  rale,  "quotation"  shall  mean  any  bid 
or  offer  at  a  specified  price  with  respect 
to  a  security,  or  any  indication  of 
interest  by  a  broker  or  dealer  in 
receiving  bids  oi  offers  from  others  for  a 
security,  or  any  indication  by  a  brdker 


or  dealer  that  he  wishes  to  advertise  his 
general  interest  in  buying  or  selling  a 
particular  security. 

(4)  "Issuer."  in  the  case  of  quotations 
for  American  Depositary  Receipts,  shall 
mean  the  isauer  of  the  dieposited  shares 
represented  by  such  American 
Depositary  Receipts. 

(f)  •  •  • 

(2)  The  publication  or  submission  by  a 
broker  or  dealer,  solely  on  behalf  of  a 
customer  (other  than  a  person  acting  as 
or  for  a  dealer),  of  a  quotation  that 
represents  the  customer's  indication  of 
interest  and  does  ntJt  involve  the 
soHcitafion  of  the  cnstomer's  interest: 
Provided,  however.  That  this  paragraph 
(f)(2)  shall  not  apply  to  a  quotation 
consisting  of  both  a  bid  and  an  offer, 
each  of  which  is  at  a  specified  price, 
unless  the  quotation  mediiun  specifically 
identifies  the  quotation  as  representing 
such  an  unsolicited  customer  interest. 

(3)(i)  The  publication  or  submission,  in 
an  interdealer  quotation  system  that 
specifically  identifies  as  such 
unsolicited  customer  indications  of 
interest  of  the  kind  described  in 
paragraph  (f)(2)  of  this  section,  of  a 
quotation  respecting  a  sectirity  which 
has  been  the  subject  of  quotations 
(exclusive  of  wty  identified  customer 
interests)  in  such  a  system  on  each  of  at 
least  12  days  within  the  previous  30 
calendar  days,  with  no  more  than  4 
business  days  in  succession  without  a 
quotation;  or 

(ii)  The  pubbcation  or  sabmiasion.  in 
an  interdealer  quotation  system  that 
does  not  so  identify  any  such  unsolicited 
customer  indications  of  mterest,  of  a 
quotation  respecting  a  security  which 
has  been  the  subject  of  both  farid  and  ask 
quotations  in  an  interdealer  quotatioa 
system  at  specified  ppces  on  each  of  at 
least  12  days  within  me  previous  30 
calendar  day*,  with  no  more  than  4 
business  days  in  succession  withonl 
such  a  two-way  qeotation; 

(iii)  A  dealer  acting  is  the  capacity  of 
market  maker,  as  defined  in  section 
3(a)(38)  of  the  Act.  that  has  published  or 
submitted  a  quotation  respecting  a 
security  ki  an  interdealer  quotation 
system  and  such  quotation  has  qualified 
for  an  exception  provided  in  this 
paragraph  (f)(3),  may  continue  to  publish 
or  submit  quotations  for  such  security  in 
the  interdealer  quotation  system  without 
compliaace  with  this  section  unless  and 
until  such  dealer  ceases  to  submit  or 
pubhsh  a  quotation  or  ceases  to  act  in 
the  capacity  of  market  maker  respecting 
such  security. 
***** 

(5)  The  publication  or  submission  of  a 
quotation  respecting  a  security  that  is 
authorized  for  quotation  in  an 


interdealer  quotation  system  sponsored 
and  governed  by  the  rules  of  a 
registered  securities  association,  and 
such  authorization  is  not  suspended, 
terminated  or  prohibited. 
*        •        •        •        • 
By  the  Camnriauon. 

Shirley  E.  HoUia. 

Acting  Secretary. 

|FK  Doc.  at-aOBM  FUed  I1-1V4*:  •:«  aal 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  193 

[FAP  OH5263/R659;  P»4-FRL  2M*  tl 


Tolerances  for  Pesticides  in  Food; 
Ettwphon 

Correction 

In  FR  Doc  84-27234.  beginning  on 
page  40575,  in  the  issue  of  Wednesday. 
October  17. 1984.  make  the  following 
corrections: 

On  page  40576.  column  one.  under 

"SUPPifMEMTANV  MFORMATION  ".  line  6. 
"choloroethyi)  phosphomic"  should  read 
"chloroethyl)  phosphomc". 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Administrado*! 

21  CFR  Parte  510  and  S22 

Implantation  or  ln|(artah>o  Doaafe 
Form  New  Animal  Dnios  Not  Suhjart 
to  Certification;  Sodium  Hyalurooate 
Injection 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARV.  The  Foo«l  and  Drug 
Administration  [FDA)  ia  aflaendiog  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Pharmacia 
Laboratories  providing  for  safe  and 
effective  use  of  sodium  hyahironate 
injection  in  treating  horses  for  joint 
dysfunction  due  to  noninfectious 
synovitis  associated  with  equine 
osteoarthritis.  The  regulations  are 
further  amended  to  add  the  firm  feo  the 
list  of  sponsors  of  approved  NADA's. 
EFFECTIVE  DATE:  November  15, 1984. 
FOR  FUNTNER  INFORMATION  CONTACTS 
Sandra  Woods.  Ceater  for  Veterinary 
Medicine  (HFV-114).  Food  and  Drug 
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Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-3420. 
SUPPUOKNTARY  INFORMATION: 
Pharmacia  Laboratories,  Division  of 
Pharmacia.  Inc..  Piscataway.  NJ  08854,  is 
sponsor  of  NADA  112-048  which 
provides  for  intra-articular  injection  of  a 
1  percent  (10  milligrams  per  milliliter] 
solution  of  sodium  hyaluronate  for 
treating  horses  for  joint  dysfunction  dute 
to  non^ectious  synovitis  associated 
with  equine  osteoarthritis.  The 
application  is  approved  and  the 
regulations  are  amended  accordingly. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary. 
The  regulations  are  further  amended  to 
add  Pharmacia  Laboratories  to  the  list 
of  sponsors  of  approved  NADA's  in  21 
CFR  510.600(c). 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  fupport 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  carefully  considered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Center's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  finding,  contained  in  a 
statement  of  exemption  (pursuant  to  21 
CFR  25.1(f)(l)(ii)(o))  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above). 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  requirements. 

21  CFR  Part  522 

Animal  drugs — injectable. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.83).  Parts  510  and 
522  are  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  In  Part  510.  S  510.600  is  amended  in 
paragraph  (c)(1)  by  adding  a  new 


sponsor  alphabetically  and  in  paragraph 
(c)(2)  by  adding  a  new  sponsor 
numerically  to  read  as  follows: 

§510.600    NaiTMS.  addrmsM,  and  drug 
MMler  codes  of  sponsors  of  approved 
appUcattOfw. 


Finn  nsfiw  and  wfclrMS 

On« 
WmSt 
ood* 

PtMfmscM  LJbofMortM,  DMiion  of  Phwinttcla. 
mc^  PUCfWl  NJ  0ft8S4             

000018 

(2)  •   •   • 

.ftwa 

WMltr                        Ffcw  ranw  and  addrw* 
ood* 

000016    Phuwcli  LitefMonM,  OMiion  til  PtmrrmJ*. 
mc.  PHcimii«>.  NJ  06654. 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FOR  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

2.  In  Part  522.  by  adding  new 
9  522.1145  to  read  as  follows: 

9  522.1 145    Sodhjm  hyaluronats  Injection. 

(a)  Specifications.  Each  milliliter  of 
sterile  aqueous  solution  contains  10 
milligrams  of  sodium  hyaluronate. 

(b)  Sponsor.  See  No.  000016  in    , 
9  510.6ix>(c)  of  this  chapter. 

(c)  Conditions  of  use— {1]  Amount. 
Small  and  medium-size  joints  (carpal, 
fetiock) — 20  milligrams;  larger  joint 
(hock)— 40  milligrams. 

(2)  Indications  for  use.  Treatment  of 
joint  dysfunction  in  horses  due  to 
noninfectious  synovitis  associated  with 
equine  osteoarthritis. 

(3)  Limitations.  For  intra-articular 
injection  in  horses  only.  Treatment  may 
be  repeated  at  weekly  intervals  for  a 
total  of  three  treatments.  Not  for  use  in 
horses  intended  for  food.  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinarian. 

Effective  date.  November  15. 1984. 
(Sec.  512(i).  82  Stat.  347  (21  U.S.C.  3eOb(i))) 

Dated:  November  7. 1984. 
Lester  M.  Crawford, 
Director,  Center  for  Veterinary  Medicine. 

(FR  Doc  M-2S670  FIM  n-14-M:  MS  «■! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  561 

(FAP  3H5413/R693:  OPP-FRL-2650-S] 

Tolerances  for  Pesticides  In  Animal 
Feeds  Administered  by  the 
Environmental  Protection  Agency;  2- 
(HEthoxylmlno)  Butyl)-5-{2- 
(Ethytthk>)Propyq-3-Hydroxy-2- 
Cyclohexene-1 -One 

Correction 

In  FR  Doc.  84-20985,  appearing  on 
page  31667.  in  the  issue  of  Wednesday, 
August  8, 1984,  make  the  following 
correction: 

On  the  same  page  in  column  two, 
under  "supplcmentary  information", 
line  four.  "29543"  should  read  "49543". 

MLLMQ  COOC  1S06-01-4I 


HEALTH  AND  HUMAN  SERVICES 

21  CFR  PART  573 

(Docket  No.  82F-0232] 

Food  Additives  Permitted  In  Feed  and 
Drinking  Water  of  Animals;  Salts  of 
Volatile  Fatty  Acids 

agency:  Food  and  Drug  Administration. 
ACTKMl:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
safe  use  of  a  blend  of  ammonium  or 
calcium  salts  of  certain  mixed  volatile 
fatty  acids  as  a  nutrient  supplement  in 
dairy  catUe  feed.  This  action  responds 
to  a  petition  filed  by  Eastman  Kodak  Co. 
DATES:  Effective  November  15, 1984; 
objections  by  December  17, 1984. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Price,  Center  for  Veterinary 
Medicine  (HFV-221),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5362. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  June  19, 1984  (49  FR  25042),  FDA 
announced  that  Eastman  Chemicals 
Division,  Eastman  Kodak  Co..  Kingsport, 
TN  37662,  had  amended  its  original  food 
additive  petition  (FAP  2193)  to  propose 
that  the  food  additive  regulations  be 
amended  to  provide  for  safe  use  of  a 
blend  of  ammonium  or  calcium  salts  of 
certain  mixed  volatile  fatty  acids  as  a 
nutrient  supplement  in  dairy  cattle  feed. 
The  notice  that  announced  the  filing  of 
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the  firiB's  origiBal  pctMcn  pubHaWd  in 
the  Federal  Registar  of  Aufust  3, 1982 

(47  FR  33556).  Both  notices  designate 
new  I  573.190  AjDBKMiuB)  aaUs  of  mixed 
volatile  fatty  acids  biend  to  contain  the 
provisions  foe  the  producis'  use.  Upon 
further  coosideratioo.  howevet,  FDA 
decided  that  a  aiore  appropriate  sectioii 
nambcc  ood  title  is  ft  573J)14  Salts  of 
volatile  fatty  acids.  FDA  baa  evaluated 
the  data  submitted  in  the  petition,  the 
amendment  to  the  petition,  and  other 
relevant  material  and  coaduded  that 
Part  573  should  be  amended  to  provide 
for  safe  use  of  ammonium  or  calcium 
salts  of  mixed  volatile  Eatty  acids  as  set 
forth  below. 

In  accordance  with  {  STl.lChl  (21  CFR 
571.1(kn.  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Veterinary  Medicine 
(address  above)  by  appointment  with 
the  information  contact  person  Hsted 
above.  As  provided  in  9  571.1(h),  the 
agency  wiH  delete  from  the  documents 
any  materials  that  are  not  available  fbr 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  Center  for  Veterinary  Medicine 
has  carefully  considered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  acti'on  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Center's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  finding,  contained  in  a 
statement  of  exemption  (pursuant  to  21 
CFR  25.1(f)(l)(iv)  and  (g))  may  be  seen  in 
the  Dockets  MaMgement  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Mofiday  through  Friday. 

List  of  Subjects  in  21  CFR  Fi^rt  S79 

Animal  feeds.  Food  additives. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(s). 
408.  72  Stat  1784-1788  as  amended  (21 
U.S.C  321(s).  348)>  and  under  authority 
delegated  to  the  Comaussioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Veterinary  Medicine 
(21  CFR  5.61).  Part  573  is  amended  by 
adding  new  1 573.914.  to  read  as  follows: 

PART  573— FOOD  AOOmVES 
PERMITTEO  IN  FEED  AND  DRINKING 
WATER  OF  ANIMALS 

§573.914    Salts  Of  volatile  fatty  adds, 
(a)  Identity.  The  food  additive  is  a 
blend  containing  the  ammontom  or 
calcium  salt  of  isobutyric  acid  and  the 
ammonium  or  calcium  salts  of  a  mixture 
of  5-carbon  acids — isovaleric  2- 
methylbutyric.  and  n-valeric. 


(b)  Specifications.  The  additive 
contains  ammoaiua  or  rairJHm  salts  of 
volatile  fatty  acida  and  shall  coniioEm  to 
the  following  specificatiou: 

(1)  Ammonium  salts: 
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(2)  Calcium  salts: 
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(c)  Usa.  The  additive  ie  used  or 
intended  for  use  as  a  source  of  energr  m 
dairy  cattle  feed. 

(d)  Labeling.  The  label  and  labeling  of 
the  additive  in  any  feed,  feed 
supplement  feed  concentrate,  feed 
premix.  or  liquid  feed  supplement 
prepared  therefrom  shall  bear,  in 
addition  to  other  information  required 
by  the  act,  the  following: 

(1)  The  name  of  tlwadditive. 

(2)  Adequate  direAms  for  use, 
including  statementffxpressing 
maximum  use  levels.  For  ammonium 
salts  of  volatile  fatty  acids,  the 
statements:  "Not  to  exceed  120  grams 
per  head  per  day  thoroughly  mixed  ia 
dairy  cattle  feed  as  a  source  of  energy-" 
For  calcium  salts  of  volatife  fatty  acids, 
the  statement:  "Not  to  exceed  135  grams 
per  head  per  day  thoroughly  mixed  in 
dairy  cattle  feed  as  a  source  of  energy-" 

Any  person  who  wilF  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  E)ecember  17, 
1984  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  eadi 
numbered  objection  shall  specify  with 
particularity  the  provisiao  of  die 
regulation  to  which  objection  is  made. 
Each  nmnbered  objection  on  which  a 
hearing  is  requested  shaR  spcafieaiy  so 
state;  iailBre  to  request  a  hearing  for  any 
particular  objection  shall  constitBte  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 


inforraatioa  ntended  to  be  presented  in 
sofiport  of  dw  objectioii  in  die  event  that 
a  hearrag  is  hdd;  Esihoe  to  inchale  such 
a  description  and  analjraia  far  umy 
particoiar  objection  shaH  ooHtilBAe  a 
waiver  of  Ae  right  to  a  healing  on  tfie 
objection.  T)»ee  copies  of  aU  documents 
shall  be  submitted  and  shaS  be 
indentified  with  the  docket  mmber 
found  in  brackets  in  the  beading  of  this 
regulation.  Received  objections  may  be 
seen  ia  the  office  above  between  9  ajo. 
and  4  pjsu  Mooday  tfcraagh  Pkiday. 
Effectire  date.  This  regniatiaa  ia 
elective  NoveiBb«  15. 1984. 

(Sees-  2n[%l  409. 72  Stat  17M-l7aSae 
amended  f21  U.S.C  9XtU\.  3«Sff 

Dated:  November  5. 1984. 
Lester  M.  Cra%vfoRl. 

Director.  Center  for  Veterinary  MetGdne. 
r* "--  "  '~~  "" -* 1 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housina— Fedoral  Housino 

24  CFR  Parts  205. 207. 213. 220. 221. 
232, 238  and  250 

(t>ocket  No.  R-d4-1213(  FR-ISSS} 


Revising  Rctaranceeto  < 
Department  of  Labor  Regulatiene 

AQENCv:  O^ce  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  FiBjal  rule. 

summary:  This  final  rule  revises  HUD 
regulations  that  refier  to  superseded 
Department  of  Labor  regulations  relating 
to  labor  standards  and  wage 
requirements. 

EFFECTIVE  DATE:  Upon  expire ti'on  of  the 
first  period  of  30  calendar  day*  of 
continuous  session  of  Congress  after 
publication  but  not  before  further  notice 
of  the  effisctive  date  is  pabiisfaed  in  the 
Federal! 


FOR  FURTHER  INFORMATION  CONTACT: 

Stuari  Davis,  Executive  Assistant  to  the 
Assistant  Secretary  for  Houshi^  Room 
9100,  Department  of  Homing  and  Urban 
Development.  451  Seventh  Street  SW, 
Washington.  D.C.  20410.  (202)  755-660ft 
(This  is  not  a  toll-free  nnbet.) 
SUPPLEMENTARY  INFORMATION:  This  rule 
revises  several  HUD  regulations  that 
reference  Department  of  Labor  (DOL) 
superseded  regulations  relating  to  labor 
standards  and  wage  reqarrements  (24 
CFR  Part  5). 
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Notice  and  public  procedure  are 
considered  unnecessary  because  HUD's 
revising  of  its  regulations  to  reflect 
updated  DOL  regulations  is  an  internal 
administrative  matter  that  will  not  affect 
any  person's  substantive  rights. 
Accordingly,  the  Department  has 
determined  that  notice  and  public 
procediue  are  unnecessary  and  this 
document  is  being  published  as  a  final 
rule. 

HUD's  revising  of  its  regulations  to 
reflect  updated  DOL  regulations  is  the 
kihd  of  internal  administrative 
procedure  that  24  CFR  50.20(k)  excludes 
from  the  requirements  in  24  CFR  Part  50, 
which  implement  Section  102(2)(C]  of 
the  National  Environmental  Policy  Act 
of  1969.  42  U.S.C.  4332. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  10, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2]  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  rule  was  listed  as  Item  Number  1 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  April  19, 
1984  (48  CFR  15903  and  15910)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibihty  Act. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  ihaX  this  rule  would  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

24  CFR  Part  205 

Community  facilities.  Mortgage 
insurance.  Land  development. 

24  CFR  Part  207 

Mortgage  insurance.  Rental  housing. 
Mobile  home  parks. 

24  CFR  Part  213 

Mortgage  insurance.  Cooperatives. 

24  CFR  Part  220 

Home  improvement.  Mortgage 
insurance.  Urban  renewal.  Rental 
housing.  Loan  programs — housing  and 
community  development.  Projects. 


24  CFR  Part  221 

Condominiums,  Low  and  moderate 
income  housing.  Mortgage  insurance. 
Displaced  families.  Single  family 
housing.  Projects,  Cooperatives. 

24  CFR  Part  232 

Fire  prevention.  Health  facilities.  Loan 
programs;  Health,  Loan  programs; 
Housing  and  conunimity  development. 
Mortgage  insurance,  Nursing  homes. 
Intermediate  care  facihties. 

24  CFR  Part  238 

Insurance,  Investments. 

24  CFR  Part  250 

Intergovernmental  relations.  Low  and 
moderate  income  housing.  Mortgage 
insurance. 

Accordingly,  this  rule  amends  24  CFR 
Parts  205,  207,  213,  220,  221.  232,  238  and 
250  as  follows: 

PART  205— {AMENDED] 

1.  Section  205.97  is  revised  to  read  as 
follows: 

9  205.97    Ineligible  contractor*. 

No  land  development  contract  shall 
be  entered  into  with  a  general 
contractor  or  subcontractor  if  such 
contractor  or  subcontractor  (or  any  firm, 
corporation,  partnership  or  association 
in  which  such  contractor  or 
subcontractor  has  a  substantial  interest) 
is  on  the  ineligible  list  of  contractors  or 
subcontractors  established  by  the 
Commissioner  or  by  the  Comptroller 
General  under  29  CFR  Part  5. 

2.  Section  205.100  is  revised  to  read  as 
follows: 

1205.100    Ineligible  advances. 
Unless  approved  by  the 

Commissioner,  no  advance  under  the 
mortgage  shall  be  eligible  for  insurance 
after  notification  from  the  Commissioner 
that  the  general  contractor  or  any 
subcontractor  (or  any  firm,  corporation, 
partnership,  or  association  in  which 
such  contractor  or  subcontractor  has  a 
substantial  interest)  was,  on  the  date  the 
contract  or  subcontract  was  executed, 
on  the  ineligible  list  established  by  the 
Commissioner  or  by  the  Comptroller 
General  under  29  CFR  Part  5. 

PART  207— [AMENDED] 

3.  Section  207.19  is  amended  by 
revising  paragraphs  (d)(l)-{3)  to  read  as 
follows.  The  introductory  text  is  shown 
for  reader  convenience. 

9  207.19    Required  supervision  of  private 
mortgagors. 

The  following  are  the  items  which  will 
be  regulated  or  restricted,  except  in  the 


case  of  mortgagors  of  the  character 
described  in  {  207.17(b): 
***** 

(d)  Labor  standards  and  prevailing 
wage  requirements. 

(1)  Any  contract,  subcontract,  or 
building  loan  agreement  executed  for 
the  performance  of  construction  of  the 
project  shall  comply  with  all  applicable 
labor  standards  and  provisions  under  29 
CFR  Part  5. 

(2)  No  construction  contract  shall  be 
entered  into  with  a  general  contractor  or 
any  subcontractor  if  such  contractor  or 
any  such  subcontractor  or  any  firm, 
corporation,  partnership  or  association 
in  which  such  contractor  or 
subcontractor  has  a  substantial  interest 
is  included  on  the  ineligible  list  of 
contractors  or  subcontractors 
established  and  maintained  by  the 
Comptroller  General  under  29  CFR  Part 
5. 

(3)  No  advance  under  the  mortgage 
shall  be  eligible  for  insurance  after 
notification  from  the  Commissioner  that 
the  general  contractor  or  any 
subcontractor  or  any  firm,  corporation, 
partnership  or  association  in  which  such 
contractor  or  subcontractor  has  a 
substantial  interest  was,  on  the  date  the 
contract  or  subcontract  was  executed  on 
the  ineligible  list  established  by  the 
Comptroller  General  under  29  CFR  Part 
5. 


PART  21S-{AMENDED] 

4.  In  9  213.28,  paragraphs  (a),  (b)  and 
(c)  are  revised  to  read  as  follows: 

9  213.28    Labor  standards  and  prevailing 
wage  requirements. 

(a)  Any  contract,  subcontract,  or 
building  loan  agreement  executed  for 
the  performance  of  construction  of  the 
project  shall  comply  with  all  applicable 
labor  standards  and  provisions  of  the 
regulations  in  29  CFR  Part  5. 

(b)  No  construction  contract  shall  be 
entered  into  with  a  general  contractor  or 
any  subcontractor  if  such  contractor  or 
any  such  subcontractor  or  any  firm, 
corporation,  partnership  or  association 
in  which  such  contractor  or 
subcontractor  has  a  substantial  interest 
is  included  on  the  ineligible  list  of 
contractors  or  subcontractors 
established  and  maintained  by  the 
Comptroller  General  under  29  CFR  Part 
5. 

(c)  No  advance  under  the  mortgage 
shall  be  eligible  for  insurance  after 
notification  from  the  Commissioner  that 
the  general  contractor  or  any 
subcontractor  or  any  firm,  corporation, 
partnership  or  association  in  which  slich 
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contractor  or  subcontractor  has  a 
substantial  interest  was,  on  the  date  the 
contract  or  subcontract  was  executed  on 
the  ineligible  list  established  by  the 
Comptroller  General  under  29  CFR  Part 
5. 


PART  220— (AMENDED] 

5.  In  9  220.614,  paragraphs  (a),  (b),  and 
(c)  are  revised  to  read  as  follows: 

9  220.614    Prevailing  wage  requirements. 

***** 

(a)  Labor  standards.  Any  contract  or 
subcontract  executed  for  the 
performance  of  constriipting  the 
improvements  to  the  project  shall 
comply  with  all  applicable  labor 
standards  and  provisions  under  29  CFR 
Parts. 

(b)  Ineligible  contractors.  No  contract 
shall  be  entered  into  with  a  general 
contractor  or  any  subcontractor  for  the 
cojistruction  of  improvements,  if  such 
contractor  or  any  subcontractor  or  any 
firm,  corporation,  partnership  or 
association  in  which  such  contractor  or 
subcontractor  has  a  substantial  interest 
is  included  on  the  ineligible  list  of 
contractors  or  subcontractors 
established  by  the  Commissioner  or  by 
the  Comptroller  Ggperal  under  29  CFR 
Part  5. 

(c)  Ineligible  advances.  Unless 
approved  by  the  Commissioner,  no 
advance  under  the  loan  shall  be  eligible 
for  insurance  after  notification  from  the 
Commissioner  that  the  general 
contractor  or  any  subcontractor  or  any 
firm,  corporation,  partnership  or 
association  in  which  such  contractor  or 
subcontractor  has  a  substantial  interest 
was,  on  the  date  the  contl-act  or 
subcontract  was  executed,  on  the 
ineligible  list  established  by  the 
Commissioner  or  by  the  Comptroller 
General  under  29  CFR  Part  5. 


PART  221— [AMENDED] 

6.  In  9  221.538,  paragraphs  (a)  (1),  (2) 
and  (3)  are  revised  to  read  as  follows: 

9  22 1 .538    Applicability  of  prevailing  wage 
requirements.  < 

(a)  *  *  * 

(1)  Labor  Standards.  Any  contract, 
subcontract  or  building  loan  agreement 
executed  for  the  performance  of 
construction  of  the  project  shall  comply 
with  all  applicable  labor  standards  and 
provisions  of  the  regulations  in  29  CFR 
Parts. 

(2)  Ineligible  contractors.  No 
construction  contract  shall  be  entered 
into  with  a  general  contractor  or  any 
subcontractor  if  such  contractor  or  any 


such  subcontractor  or  any  firm, 
corporation,  partnership  or  association 
•in  which  such  contractor  or 
subcontractor  has  a  substantial  interest 
is  included  on  the  ineligible  list  of 
contractors  or  subcontractors  \ 

established  and  maintained  by  the 
Comptroller  General  under  29  CFR  Part 
5. 

(3)  Ineligible  advances.  No  advance 
under  the  mortgage  shall  be  eligible  for 
insurance  after  notification  from  the 
Commissioner  that  the  general 
contractor  or  any  subcontractor  or  any 
firm,  corporation,  partnership  or 
association  in  which  such  contractor  or 
subcontractor  has  a  substantial  interest 
was,  on  the  date  the  contract  or 
subcontract  was  executed,  on  the 
ineligible  list  established  by  the 
Comptroller  General  under  29  CFR  Part 
5. 


PART  232— {AMENDED] 

7.  Section  232.70  is  revised  to  read  as 
follows: 

9  232.70    Ubor  standard*. 

Any  contract,  subcontract  or  building 
loan  agreement  executed  for  the 
performance  of  construction  of  the 
project  shall  comply  with  all  applicable 
standards  and  provisions  of  the 
regulations  under  29  CFR  Part  S. 

6.  Section  232.71  is  revised  to  read  as 
follows: 

9  232.71    Ineligible  contractors. 

No  construction  contract  shall  be 
entered  into  with  a  general  contractor  of 
any  subcontractor  if  such  contractor  or 
any  subcontractor  or  any  firm, 
corporation,  partnership  or  association 
in  which  such  contractor  or 
subcontractor  has  a  substantial  interest 
is  included  on  the  ineligible  list  of 
contractors  or  subcontractors 
estabhshed  by  the  Commissioner  or  by 
the  Comptroller  General  imder  29  CFR 
Parts. 

9.  Section  232.72  is  revised  to  read  as 
follows:  . 

9  232.72    Ineligible  advances. 

Unless  approved  by  the 
Commissioner,  no  advance  under  the 
mortgage  shall  be  eligible  for  insurance 
after  notification  from  the  Commissioner 
that  the  general  contractor  or  any 
subcontractor  or  any  firm,  corporation, 
partnership  or  association  in  which  such 
contractor  or  subcontractor  has  a 
substantial  interest  was,  on  the  date  the 
contract  or  subcontract  was  executed  on 
the  ineligible  hst  established  by  the 
Commissioner  or  by  the  Comptroller 
General  under  29  CFR  Part  5. 


PART  23S— {AMENDED] 

10.  In  9  238.8,  paragraphs  (h)  (1)  and 
(2)  are  revised  to  read  as  follows: 

9  238J    Prefect  eligibility  requirements. 


(h)(1)  Any  contract  or  subcontract 
executed  for  the  performance  of 
construction  of  the  project  shall  comply 
with  all  applicable  labor  standards  and 
provisions  under  29  CFR  Part  5. 

(a)  No  construction  contract  shall  be 
entered  into  with  a  general  contractor  or 
any  subcontractor  if  such  contractor  or 
any  such  subcontractor  or  any  firm, 
corporation,  partnership  or  association 
in  which  such  contractor  or 
subcontractor  has  a  substantial  interest 
is  included  on  the  ineligible  list  of  the 
contractors  or  subcontractors 
established  and  maintained  by  the 
Comptroller  General  under  29  CFR  Part 
5. 


PART  250— {AMENDED] 

11.  In  9  250.132.  paragraphs  (a)  (1)  and 
(2)  are  revised  to  read  as  follows: 

925ai32    Applicability  of  prevailing  wage 

(a)  *.  *  * 

(1)  Labor  standards.  Any  contract 
subcontract  or  building  loan  agreement 
executed  for  the  performance  of 
construction  or  rehabilitation  of  the 
project  shall  comply  with  all  applicable 
labor  standards  and  provisions  under  29 
CFR  Part  5. 

(2)  Ineligible  contractors.  No 
construction  or  rehabilitation  contract 
shall  be  entered  into  with  a  general 
contractor  or  any  subcontractor  if  such 
contractor  or  any  such  subcontractor  or 
any  firm,  corporation,  partnership  or 
association  in  which  such  contractor  or 
subcontractor  has  a  substantial  interest 
is  included  on  the  ineligible  list  of 
contractors  or  subcontractors 
established  and  maintained  by  the 
Comptroller  General  under  29  CFR  Part 
5. 


Authority:  Sec.  7(d).  Department  of  HUD 

Act  3535(d). 

Dated:  November  0(1984. 

Maurice  L.  Baiksdale, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
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Government  National  Mortgage 
Association 

24  CFR  Part  300 

(Docket  Na  N-«4-1473;  FR-2043) 

List  Of  GNMA  Attomeys-in-Fact 

agency:  Government  National  Mortgage 
Association,  HUD. 

ACTION:  Rule-related  notice. 

summary:  This  document  updates  the 
current  list  of  persons  appointed 
attorneys-in-fact  by  the  Government 
National  Mortgage  Association 
(GNMA).  Attorneys-in-fact  are 
authorized  to  act  for  GNMA  by 
executing  documents  in  its  name  in 
conjunction  with  servicing  GMNA's 
mortgage  purchase  programs.  These 
appointments  assist  GNMA  in  carrying 
out  its  responsibilities  under  the 
National  Housing  Act 
EFFECTIVE  DATE:  November  15,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Maxim,  Associate  General 
Counsel,  Insured  Housing  and  Finance, 
Office  of  the  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  D.C.  20410.  Telephone  (202) 
755-6274.  (This  is  not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Government  National  Mortgage 
Association  (GNMA)  periodically 
approves  staff  members  of  the  Federal 
National  Mortgage  Association  (Fannie 
Mae)  and  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac)  to 
be  delegated  signatory  authority  to  act 
in  GNMA's  behalf  as  attorneys-in-fact. 

Until  recently,  Usts  of  persons 
appointed  to  act  have  appeared  in  the 
Code  of  Federal  Regulations  (see  24  CFR 
300.11  (c)  and  (d),  1983  edition).  In 
related  documents  published  on  August 
12. 1983  (see  48  FR  36572,  36573)  GNMA 
announced  that  it  was  removing  these 
lists  from  the  CFR,  changing  the 
procedure  of  announcing  appointments 
to  a  notice  document,  and  publishing  a 
complete  list  of  persons  currently 
appointed  to  act  as  attorneys-in-fact 
The  rule  removing  the  Usts  from  the 
CFR,  as  well  as  the  complete  list  of 
attorneys-in-fact  was  effective  October 
11, 1983.  Additional  changes  to  the  Ust 
of  persons  appointed  attorneys-in-fact 
were  published  on  December  29, 1983 
(see  48  FR  57371).  May  29, 1984  (49  FR 
22278)  and  on  August  27, 1984  (49  FR 
33872). 

This  notice  today  announces  changes 
to  the  list  of  persons  authorized  to  act  as 
attorneys-in-fact.  The  changes  include 
additions  to  and  deletions  from  the 
Federal  National  Mortgage  Association 


list  To  enhance  the  usability  of  these 
notices,  the  Department  has  decided  to 
republish  the  entire  Hst  of  attomeys-in-  . 
fact  each  time  changes  are  made. 

Accordingly,  the  following  lists 
represent  all  persons  currently 
appointed  as  attorneys-in-fact  delegated 
signatory  authority  to  act  in  GNMA's 
behalf: 

I.  Staff  members  of  the  Federal 
National  Mortgage  Association,  a 
government-sponsored  private 
corporation,  appointed  attorneys-in-fact 

Name  and  Region 

Leo  E.  Abueg,  Los  Angeles,  CA 
Robert  E.  Allen.  Lo»  Angeles,  CA 
Angelina  P.  Alleva,  Philadelphia,  PA 
Ellen  W.  Allison,  Atlanta.  GA 
Pam  Andnis.  Los  Angeles,  CA 
Victoria  L  Arrington.  Chicago.  IL 
Glenn  T.  Austin,  Jr.,  Atlanta,  GA 
).  |.  Bacchus.  Atlanta.  GA 
Irene  S.  Baggio,  Philadelphia.  PA 
Darlene  Bagley,  Atlanta,  GA 
I.  C.  Bellinger.  Atlanta,  CA 
j.  M.  Benavides,  Dallas,  TX 
Frances  E.  Bennett,  Atlanta,  GA 
James  H.  Benson,  Los  Angeles,  CA 
E.  N.  Biggerstaff.  Atlanta,  GA 
James  R.  Blakley,  Los  Angeles,  CA 
Norman  T.  Bolas,  Los  Angeles.  CA 
W.  R.  Bovven,  Los  Angeles,  CA 
W.  James  Bradley.  Washington,  D.C. 
Joseph  E.  Brody.  Chicago,  IL 
Craig  J.  Bromann,  Chicago.  IL 
Rosemary  M.  Brown,  Washington,  D.C. 
Burleigh  O.  Burshem,  Washingtoa  D.C. 
Rena  L  Busby.  Los  Angeles.  CA 
Donna  M.  Cabrera.  Los  Angeles.  CA 
Dennis  J.  Campbell,  Philadelphia,  PA   ' 
E.  P.  Carr,  Atlanta,  GA 
Loretta  Casey,  Philadelphia,  PA 
James  S.  Cash,  Atlanta,  GA 
Robert  A.  Chambers,  Atlanta,  GA 
Heinrich  F.  Charles,  Los  Angeles,  CA 
Russell  B.  Clifton,  Washington,  D.C 
John  M.  Coan,  Washington,  D.C 
Vincent  Colletti,  U,  Philadelphia,  PA 
Bettye  Cook,  Los  Angeles,  CA 
Diane  E.  Cozad.^  Los  Angeles.  CA 
Jean  V.  Cunniff,  Chicago.  IL 
Edward  F.  Czubemat  Chicago,  IL 
Nitin  J.  Dave,  Atlanta,  GA 
John  C.  Diebel,  Chicago,  IL 
James  E.  Domenico,  Chicago,  IL 
Lawrence  J.  Dondero,  Jr.,  Philadelphia,  PA 
Elizabeth  A.  Downing,  Los  Angeles.  CA 
Samuel  A.  Duca,  Philadelphia,  PA 
).  Ellis  Dykes,  Atlanta,  GA 
Joseph  R.  Elred,  Philadelphia,  PA 
Julieta  England,  Los  Angeles,  CA 
David ).  Evans,  Atlanta,  GA 
R.  Douglas  Ezzell,  Atlanta.  GA 
Leon  Fine,  Philadelphia,  PA 
Pamela  K.  Fite.  Atlanta.  GA 
Carlton  T.  Foster,  Jr..  Atlanta.  GA 
Robert  R.  Foster.  Philadelphia.  PA 
Jimmy  L  Gallahar,  Atlanta,  GA 
Hettye  D.  Gates,  Atlanta,  GA 
Robert  R.  Glinski,  Philadelphia,  PA 
James  D.  Grady,  Jr.,  Philadelphia,  PA 
John  J.  Hagerty,  Philadelphia,  PA 
Ann  B.  Hamilton.  Philadelphia.  PA 
Mark  S.  Haney,  Los  Angeles,  CA 


Robert  E.  Haren,  Chicago.  IL 

Charies  W.  Harvey,  Jr.,  Philadelphia,  PA 

Ronald  W.  Harwig,  Chicago.  IL 

John  R.  Hayes,  Chicago,  IL 

a  J.  Hendryk.  Dallas,  TX 

C.  W.  Haptinstall.  Los  Angdes,  CA 

J.  W.  Haester,  Jr.,  Atlanta,  GA 

JoAnne  Holbert,  Los  Angeles,  CA 

R.  R.  Hoist,  Los  Angeles,  CA 

Violet  L  Howser,  Dallas,  TX 

George  L  Huckabee,  Dallas,  TX 

Carmen  I.  Huertas,  Los  Angeles,  CA 

Arnold  L.  Hufstetler.  Atlanta,  GA 

Robert  A.  Hunter,  Atlanta,  GA 

Louise  E.  Isabel.  Chicago,  IL 

Stuart  J.  Jaffee,  Philadelphia,  PA 

William  S.  Jones,  Atlanta,  GA 

Ed  G.  Kendrick.  Dallas,  TX 

Arthurine  C.  Kent.Xos  Angeles,  CA 

Carol  King,  Los  Angeles,  CA 

Thomasl-.  Kinney,  Washington,  D.C 

John  H.  Kline,  Jr.,  Philadelphia,  PA 

Michael  S.  Koch.  Chicago,  IL 

Denise  Lee,  Philadelphia,  PA 

Alfredo  S.  Loyola,  Chicago,  IL 

Robert  J.  Mahn,  Washington,  D.C 

Noel  J.  Mangan,  Chicago,  IL 

P.  jack  Mdniscalco,  Dallas,  TX 

Susan  McMahon,  Chicago,  IL 

Allen  P.  Miller,  Los  Angeles,  CA 

Doris  A.  Morrow,  Chicago.  IL 

Frederich  W.  Mowatt  Washington.  D.C 

Charleen  N.  Munsoa  Philadelphia,  PA 

Randolph  C  Nail,  Jr.,  Chicago,  IL 

Harbir  S.  Narang,  Los  Angeles,  CA 

Vincent  H.  Nelson,  Atlanta,  GA 

Brenda  J.  Newbill,  Chicago,  IL 

Philip  R.  Nichols,  Jr..  Philadelphia.  PA 

James  W.  Noack,  Los  Angeles.  CA 

B.  j.  Odom,  Atlanta,  GA 

Zach  Oppenheimer,  Philadelphia,  PA 

Leslie  A.  Parsons,  Los  Angeles,  CA 

Dale  L  Pea.  Dallas,  TX 

Norman  H.  Peterson,  Los  Angeles,  CA 

Kathryn  M.  Phillips,  Atlanta,  GA 

Robert  G.  Pike,  Atlanta,  GA 

M.  Kay  Pollak,  Los  Angeles,  CA 

Douglass  M.  Porter,  Washington,  D.C 

Norman  M.  Reid,  Los  Angeles,  CA 

A.  E.  Rodenberger,  Los  Angeles,  CA 

Samuel  D.  Russell.  Dallas,  TX 

Tim  J.  Ryan,  Chicago,  IL 

E.  L  Schreiber,  Dallas,  TX 

Frank  L  Scrivano,  Dallas,  TX 

R.  L  Shanteau,  Atlania,  CA 

Patricia  L  Shaw.  Chicago,  IL 

Mary  Simpson,  Dallas,  TX 

M.  Faith  Smith,  Philadelphia,  PA 

Samuel  M.  Smith,  III,  Atlanta,  GA 

Susan  T.  Smith,  Dallas,  TX 

Mary  Lou  Stellman,  Dallas,  TX 

Roger  Stewart,  Washington,  D.C. 

Robert  F.  Sumbry,  Atlanta,  CA 

T.  J.  Swanson,  Jr.,  Atlanta,  GA 

Morton  C.  Swichkow,  Dallas,  TX 

Robert  N.  Tana  be.  Los  Angeles.  CA 

Lets  L  Terrell.  Dallas,  TX 

Geri  C  Thomas,  Los  Angeles.  CA 

Jimmie  L  Thomas,  Dallas,  TX 

Carmefeta  Turner,  Dallas,  TX 

Ruth  C.  Turner,  Los  Angeles,  CA 

J.  H.  Van  House,  Atlanta,  CA 

Mary  E.  Voight,  Los  Angeles,  CA 

Esther  O.  Walder,  Philadelphia,  PA 

Rrlinda  C.  Weaver.  Los  Angeles.  CA 
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Nancy  L  Webster,  Chicago,  IL 
Edward  W.  Wendell.  Chicago,  IL 
James  H.  Whitehead.  Atlanta,  CA 
John  Wilson,  Philadelphia,  PA 
W.  E.  Yeager.  Atlanta.  CA 
Dick  A.  Yockey.  Los  Angeles,  CA 

II,  Staff  members  of  the  Federal  Home 
Loan  Mortgage  Corporation,  created 
under  the  laws  of  the  United  States, 
appointed  attorneys-in-fact. 

Name  and  Region 

William  T.  Bings,  Washington,  D.C 

Philip  R.  Brinkerhoff,  Washington,  D,C. 

Jerry  Brooks,  Atlanta,  GA 

Michael  Coffey,  Dallas.  TX 

Douglas  R.  Cottrell.  Atlanta,  CA- 

Kenneth  Coulter,  Los  Angeles,  CA 

George  E.  Delgado,  Arlington.  VA 

James  L  Garrison,  Arlington,  VA 

C  Cordon  Gray,  Chicago,  IL 

Ken  Halterman,  Dallas,  TX 

Philip  N.  Harrington,  Washington,  D.C. 

Carl  Hillis,  Dallas.  TX 

John  Horseman,  Sr,  Washington,  D,C, 

Victor  H.  Indiek.  Washington.  D.C. 

David  S.  Latimore,  Atlanta,  GA 

Leon  L.  Linkroum,  Los  Angeles,  CA 

John  E.  Lott,  Chicago,  IL 

Peter  R.  McNulty,  Arlington.  VA 

).  Michael  Materie,  Atlanta,  CA 

Walter  P.  Moenning,  Jr.,  Chicago,  IL 

Ronald  Morck,  Atlanta,  CA 

Randall  M.  Nay,  Dallas,  TX 

Jerry  C  Nelson,  Dallas,  TX 

Robiert  K.  Ostengaard,  Los  Angeles,  CA 

Paul  Quinn.  Denver,  CO 

F.  Michael  Salb.  Arlington,  VA 

Kenneth  J.  Sandin,  Atlanta,  GA 

Fred  Schwartz,  Chicago,  IL 

Stu  Strand.  Los  Angeles,  CA 

Ronald  D.  Struck,  Washington.  D.C 

Mel\-in  L.  Taylor,  Seattle,  WA 

William  R.  Thomas,  )r„  Dallas,  TX 

Glenn  VaupeL  Los  Angeles,  CA 

William  J.  Verant,  Los  Angeles,  CA 

Edward  Voss,  Chicago.  IL 

Clifford  A.  Walters,  ChicagO(|L  • 

Dated:  November  6, 1964.   .\a, 
Warren  A.  L«sko.  V  . 

Executive  Vice  President         •  ♦ 
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PENSION  BENEFIT  GUARANTY      { 
CORPORATION 

29  CFR  Part  2619 

Valuation  of  Plan  Benefits  In  Non- 
Multiemployer  Plans;  Amendment 
Adopting  Additional  PBGC  Rates 

aoency:  Pension  Benefit  Guaranty 
Corporation.  ] 

action:  Final  rule.    ' 


SUMMARY:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Non-Multiemployer  Plans  contains 
the  interest  rates  and  factors  for  the 
period  beginning  December  1. 1984.  The 


interest  rates  and  factors  are  to  be  used 
to  value  benefits  provided  under 
terminating  non-multiemployer  pension 
4)lan8  covered  by  Title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974. 

The  valuation  of  plan  beneHts  is 
necessary  because,  under  section  4041  ' 
of  the  Act  the  Pension  BeneHt  Guaranty 
Corporation  ("PBGC")  and  the  plan 
adminstrator  must  determine  whether  a 
terminating  pension  plan  has  sufficient 
assets  to  pay  all  benefits  under  the  plan 
that  are  guaranteed  by  the  PBGC  under 
the  Title  IV  plan  termination  insurance 
pr^am. 

Tne  interest  rates  and  factors  set  forth 
in  Appendix  B  to  Part  2619  are  adjusted 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  December  1, 1984,  and  will  enable 
the  PBGC  and  plan  administrators  to 
value  the  benefits  provided  under  those 
plans.  These  rates  and  factors  will 
remain  in  effect  until  Appendix  B  of  the 
regulation  is  again  amended. 
EFFECTIVE  DATE:  December  1. 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Mrs.  Renae  R.  Hubbard,  Special 
Counsel,  Corporate  Policy  and 
Regulations  Department,  Code  611, 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street,  NW..  Washington.  D.C. 
20006,  202-254-6476  (202-254-8010  for 
TTY  and  TDD).  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  On 

January  28. 1961.  the  PBGC  published  a 
final  regulation  on  Valuation  of  Plan 
Benefits  in  Non-multiemployer  Plans  (46 
FR  9492).  That  regulation,  codified  at  29 
CFR  Part^619  (1984).  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  non-multiemployer  plans 
covered  imder  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
29  U.S.C.  1001  et  seq.  (1976).  as 
amended.  The  regulation  contains 
formulas  for  valuing  different  types  of 
benefits.  Appendix  B  to  the  regulation 
sets  forth  the  interest  rates  and  factors 
that  are  to  be  used  in  the  formulas. 
Because  these  rates  and  factors  are 
intended  to  reflect  current  conditions  in 
the  financial  and  annuity  marlcets.  it  is 
necessary  to  update  the  rates  and 
factors  periodically. 

As  published  in  the  1984  edition  of  29 
CFR.  Appendix  B  of  Part  2619  contains 
interest  rates  and  factors  for  valuing 
benefits  in  plans  that  terminated  during 
various  periods  from  September  2. 1974 
through  July  1. 1984.  In  July.  August  and 
October  of  1984,  the  PBGC  published 
new  rates  and  factors  for  plans 
terminating  during  the  months  of  August 


through  November  of  1984  (49  FR  28551. 
49  FR  32573.  and  49  FR  40161). 

At  this  time,  changes  in  the  financial 
and  annuity  markets  require  a  decrease 
in  the  rates  used  for  valuing  benefits. 
Accordingly,  this  amendment  adds  to 
Appendix  B  a  new  set  of  interest  rates 
and  factors  for  valuing  benefits  in  plans 
that  terminate  on  or  after  December  1, 
1984,  which  set  reflects  a  decrease  of  V* 
percent  in  the  interest  rate  to  10  percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  PBGC  publishes  another 
amendment  concerning  them.  Any 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15th  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  determination  is 
based  on  the  need  to  determine  and 
issue  new  interest  rates  and  factors 
promptly  so  that  the  rates  can  reflect  as 
accurately  as  possible,  current  market 
conditions.  The  PBGC  has  found  that  the 
public  interest  is  best  served  by  issuing 
the  rates  and  factors  on  a  prospective 
basis  so  that  plans  may  be  able  to 
calculate  the  value  of  plan  benefits 
before  submitting  a  notice  of  intent  to 
terminate.  Also,  plans  will  be  able  to 
predict  employer  liability  more 
accurately  prior  to  plan  termination. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  of  plans  that  will  terminate  on 
or  after  December  1. 1984.  and  because 
no  adjustment  by  ongoing  plans  is 
required  by  this  amendment  the  PBGC 
finds  that  good  cause  exists  for  making 
the  rates  set  forth  in  this  amesdment  to 
the  final  regulation  effective  less  than  30 
days  after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291,  February 
17, 1981.  because  it  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  a  major  increase  in 
costs  for  consumers  or  individual 
industries,  or  significant  adverse  effects 
on  competition,  employment 
investment,  productivity,  or  innovation. 

List  of  Subjects  in  29  CFR  Part  2819 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

PART  2619— {AMENDED] 

In  consideration  of  the  foregoing.  Part 
2619  of  Chapter  XXVI.  Title  29.  Code  of 
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Federal  Regulations,  is  hereby  amended 
as  follows: 

1.  The  authority  citation  for  Part  2619 
reads  as  follows: 

Autfaority:  Sees.  4002(b)(3),  4041(b).  4044. 
and  4062(b)(1)(A).  Pub.  L  93-406.  88  Stat. 
1004. 102a  1025. 1029  (1974)  as  amended  by 
Sees.  403(1).  403(d).  and  402(a)(7).  Pub.  L  96- 
364.  94  Stat.  1302, 1301,  and  1299  (1960)  (29 
U.S.C.  1302. 1341. 1344. 1362). 

2.  Rate  Set  51  of  Appendix  B  is  revised 
and  Rate  Set  52  of  Appendix  B  is  added 
to  read  as  follows: 
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Appendix  B— Intarest  Rates  and 
Quantities  Used  to  Value  Immediate  and 
Defeired  Annuities 

In  the  table  that  follows,  the  immediate 
annuity  rate  is  used  to  value  immediate 
annuities,  to  compute  the  quantity  "G,"  for 
deferred  annuities  and  to  value  both  portions 
of  a  refund  annuity.  An  interest  rate  of  5% 
shall  l>e  used  to  value  death  benefits  other 
than  the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities,  ki. 
k>,  k*.  ni.  and  ni  are  deRned  in  8  2619.45. 
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CC  Thorp, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
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OEPARTMEMT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CG07-M-27] 

Orawforfdge  Operation  Regulations; 
New  Pass  FL 

Correction 

In  FR  Doc.  84-28801  beginning  on  page 
43953  in  the  issue  of  Thursday. 
November  1. 1984,  make  the  following 
correction:  In  the  third  column, 
EFFECTIVE  DATE,  second  line,  "December 
3, 1984"  should  read  "November  1. 
1984". 

muma  code  isos-oi-m 


VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Cost  of  Living  Adfustments 

agency:  Veterans  Administration. 
action:  Notice  of  Cost  of  Living 
Adjustments. 

summary:  This  document  corrects  a 
reference  to  a  proposed  rulemaking 
which  appeared  in  the  preamble  to  the 
notice  which  was  published  October  31, 
1984  at  49  FR  43940. 
FOa  FUKTHER  INFOMMATION  CONTACT: 
Celia  Fasone,  Paperwork  Management 
and  Regulations  Service,  (202)  389-2340, 


Dated:  November  9. 1984. 
Nancy  C  McCoy, 

Chief.  Directives  Management  Division. 

Accordingly,  the  Veterans 
Administration  is  correcting  the 
"Summary"  portion  of  the  notice  to  read 
as  follows: 

summary:  As  required  by  law  the  VA  is 
hereby  giving  notice  of  cost-of-living 
adjustments  (COLAs)  in  certain  benefit 
rates  and  income  limitations.  These 
COLAs  affect  the  pension  and  parents' 
dependency  and  indemnity 
compensation  (DIG)  programs.  These 
adjustments  are  based  on  the  rise  in  the 
Consumer  Price  Index  (CPI)  during  the 
one  year  period  ending  September  30, 
1984.  The  benefit  rates  and  income 
limitations  affected  by  these  COLAs  are 
included  in  S  S  3.23  to  3.28  and  3.282  to 
title  38  CFR.  An  amendment  to  those 
sections  is  upcoming. 

|FR  Ooc  84-90000  ni«d  11-14-84:  8:46  «■) 
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POSTAL  SERVICE 
39  CFR  Part  10 

Express  MaM  International  Service  to 
Venezuela 

agency:  Postal  Service. 

action:  Final  action  on  Express  Mail 

International  Service  to  Venezuela. 


summary:  Pursuant  to  an  agreement 
with  the  postal  administration  of 
Venezuela  the  Postal  Service  intends  to 
begin  Express  Mail  International  Service 
with  Venezuela  at  postage  rates 
indicated  in  the  table  below.  Service  is 
scheduled  to  begin  on  December  14, 
1984. 

EFFECTIVE  DATE:  December  14, 1984. 


FOR  FURTHER  INFORMATION  CONTACT 

Leon  W.  Periinn,  (202)  245-4414. 

SUPPLEMENTARY  MPORMATION:  By  a 

notice  published  in  the  Federal  Register 
on  October  8, 1984  (49  FR  39573).  the 
Postal  Service  announced  that  it  was 
proposing  to  begin  Express  Mail 
International  Service  to  Venezuela. 
Comments  were  invited  on  published 
rate  tables,  which  are  proposed 
amendments  to  the  International  Mail 
Manual  (incorporated  by  reference  in 
the  Code  of  Federal  Regulations,  39  CFR 
10.1),  and  which  are  to  become  effective 
on  the  date  service  begins.  No 
comments  were  received.  Accordingly, 
the  Postal  Service  states  that  it  intends 
to  begin  Express  Mail  International 
Service  with  Venezuela  on  December  14, 
1984  at  the  rates  indicated  in  the  table 
below. 

List  of  SubjecU  in  39  CFR  Part  10 

Foreign  relations.  Postal  Service. 

Venezuela:  Express  Mail  International 
Service 
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A  transmittal  letter  making  these 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  in  the 
Federal  Register  as  provided  in  39  CFR 
10.3  and  will  be  transmitted  to 
subscribers  automatically. 

(39  U.S.C.  401.  404.  407) 

W.  Allen  Sanders. 

Associate  General  Counsel.  Office  of  General 

La  w  and  A  dministration. 

IFR  Doc  •4-2MeS  niad  11-14-84:  a^*S  ami 
MLLINO  COOC  7710-12-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

IAL-006;  A-4-FRL-2718-8] 

Designation  of  Areaa  for  Air  Quality 
Planning  Purposes;  Alabama; 
Redesignatlon  of  TSP,  SOa  and  Ozone 
Areas 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  EPA  is  today  approving  a 
request  by  Alabama  to  redesignate  a 
portion  of  Mobile  County  for  total 
suspended  particulates  (TSP)  as  was 
proposed  in  the  October  13, 1983, 
Federal  Register  (48  FR  46549).  EPA  is 
withholding  final  action  on  an  Alabama 
request  to  redesignate  a  portion  of 
Jackson  County  from  nonattainment  to 
attainment  for  sulfur  dioxide  (SOi)  It  is 
noted  that  EPA  proposed  to  approve  this 
request  (48  FR  46549).  Other  requests 
made  by  the  State  to  redesignate  a 
number  of  counties  for  ozone  (Oa).  are 
not  being  approved  at  this  time  because: 
(1)  They  are  not  adequately  supported    . 
by  data  or  other  demonstration  required 
by  EPA  redesignation  policy  (8  counties) 
or  (2).  the  data  upon  which  the 
redesignations  are  based  need  to  be 
validated  by  EPA  (26  counties).  A  public 
comment  period  was  announced  in  the 
October  13, 1983,  proposed  notice  (48  FR 
46549),  and  it  is  noted  that  comments 
were  received. 

EFFECTIVE  DATE:  This  action  is  effective 
December  17, 1984  for  all  items. 
ADDRESSES:  Copies  of  the  materials 
submitted  by  Alabama  may  be 
examined  during  normal  business  hours 
at  the  appropriate  location: 
Environmental  Protection  Agency, 
Region  IV,  Air  Management  Branch, 
345  Courtland  Street  NE.,  Atlanta.  GA 
30365 
Air  Division,  Alabama  Department  of 
Environmental  Management,  1751 
Federal  Drive,  Montgomery,  AL  36130 
Also,  a  Technical  Support  Document  in 
which  the  criteria  upon  which  EPA 


evaluated  the  Alabama  requests  is  set 
forth,  may  be  examined  at  the  Public 
Information  Reference  Unit  (address 
given  above). 

FOR  FURTHER  INFORMATION  CONTACT. 
Michael  Cooper,  EPA  Region  IV  Air 
Management  Branch,  at  die  Atlanta 
address  above,  telephone  404/881-3286 
[FTS  257-3286). 

SUPPLEMENTARY  MPORMATION:  Section 
107  of  the  Clean  Air  Act  provides  for 
changesrin  attainment  status 
designation  by  the  Administrator. 
Alabama  has  submitted  several  requests 
that  EPA  promulgate  new  air  quality 
classiHcations  for  various  areas  in  the 
State  with  respect  to  various  pollutants. 
The  criteria  upon  which  EPA  evaluated 
these  requests  is  set  forth  in  a  Technical 
Support  Document  (TSD)  that  has  been 
placed  in  the  rulemaking  record  for  this 
Agency  action.  The  TSD  explains  the 
basis  and  the  purpose  behind  the  action 
taken  today.  It  is  available  for  public 
inspection  at  the  Public  Information 
Reference  Unit, 

Alabama  requests.  On  January  3, 1983, 
the  Alabama  Department  of 
Environmental  Management  (ADEM) 
asked  EPA  to  change  the  attainment 
status  of  the  following  three  areas  from 
primary  nonattainment  to  attainment:  A 
portion  of  Mobile  County  surrounding 
downtown  Mobile  (TSP),  a  portion  of 
Jackson  County  (SO»),  and  Etowah 
County  (O,).  On  December  6, 1982, 
ADEM  asked  EPA  to  redesignate  29 
counties  in  the  southern  part  of  the  State 
from  ozone  unclassifiable  to  ozone 
attainment  and  2  coxmties  in  the 
southern  part  of  the  state  from  ozone 
nonattainment  to  attainment,  EPA 
reviewed  ail  thirty-four  (34)  requests 
and  proposed  Agency  action  on  October 
13. 1983,  at  48  FR  46550. 

EPA 's  proposed  action  on  Alabama 
requests.  ADEM's  submittal  to 
redesignate  a  portion  of  Mobile  County 
from  TSP  nonattainment  to  TSP 
attainment  and  to  redesignate  a  portion 
of  Jackson  County  from  SOi 
nonattainment  to  SOi  attainment 
consisted  of  4  quarters  of  monitoring 
data  and  a  demonstration  of  emission 
reduction.  The  demonstration  of 
emission  reduction  consisted  of  EPA's 
previous  approval  of  the  State's  1979 
SO,  and  TSP  SIP  revisions.  EPA 
proposed  to  approve  these  requests. 
ADEM's  submittal  to  redesignate 
Etowah  County  from  ozone 
nonattainment  to  attainment  consisted 
of  4  quarters  of  monitoring  data  showing 
no  violations  of  the  NAAQS.  EPA 
proposed  to  disapprove  this  request     — - 
because  the  State's  submittal  did  not 
adequately  demonstrate  commensurate 
emission  reductions. 


Alabama's  request  to  redesignate 
Baldwin,  Clarke,  and  Washington 
Counties  from  unclassifiable  to 
attainment  for  ozone  and  Mobile  and 
Russell  Counties  from  nonattainment  to 
attainment  for  ozone  (all  in  south 
Alabama)  was  based  on  insufficient 
monitoring  data  to  be  considered 
representative  of  ambient 
concentrations  of  ozone,  that  is.  less 
than  75%  recovery  for  each  ozone 
season.  EPA  proposed  to  disapprove  the 
request  on  that  basis. 

With  respect  to  the  remaining  26  rural 
counties,  the  State's  request  was  based 
on  4  quarters  of  monitoring  data  that 
EPA  considered  to  be  a  valid 
representation  of  ambient  ozone 
concentrations  in  those  counties.  On 
that  basis  EPA  proposed  to  approve  the 
request  for  the  following  25  counties: 
Barbour,  Bullock.  Butler,  Chambers. 
Chilton,  Choctaw,  Coffee,  Coosa, 
Covington,  Crenshaw,  Dale,  Dallas, 
Geneva,  Hale,  Henry,  Houston.  Lee. 
Macon.  Marengo.  Perry.  Pickens,  Pike, 
Sumter,  Tallapoosa,  and  Wilcox. 
(Inadvertently,  Greene  County  was 
omitted  from  the  Federal  Register 
proposal.)  ADEM  submitted  several 
comments  regarding  EPA's  proposal 
notice  of  October  13. 1983  (48  FR  46549). 

Comments 

Greene  County:  Greene  County  was 
among  those  imclassifiable  areas  where 
the  redesignation  request  was  based  on 
four  (4)  quarters  of  ozone  data  without  a 
violation.  Alabama  wrote  that  Greene 
County  was  not  listed  in  the  proposal 
notice. 

Response:  EPA  agrees  with  the 
comment.  Greene  County  was 
inadvertently  omitted  from  the  list  of 
areas  proposed  for  approved.  EPA  is 
withholding  fmal  action  on  26  south 
Alabama  unclassifiable  coimties 
pending  a  validation  by  EPA  of  the 
ozone  data.  Depending  on  the  results  of 
this  validation,  Greene  County  will  be 
approved  without  prior  proposal  and  the 
public  will  be  given  an  opportimity  to 
comment  on  the  action. 

Etowah  County:  ADEM  submitted 
information  which  it  asked  EPA  to 
consider  as  additional  justification  for 
redesignating  Etowah  County 
attainment  for  ozone.  Included  in  the 
information  was  air  quality  data  for  the 
last  two  ozone  seasons  (through  October 
of  1983)  for  Etowah  County.  It  was 
projected  that  no  violation  would  occur 
through  November  1983  (end  of  ozone 
season  beginning  in  1983).  Also  included 
was  a  chart  documenting  reductions  in 
VOC  emissions  for  the  county.  Alabama 
requested  that  EPA  at  least  postpone  the 
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decision  on  Etowah  County  until  the  end 
of  the  1983-84  ozone  season. 

Response:  EPA's  April  22, 1983,  poUcy 
guidance  which  states  that  "two  years 
of  data  with  no  exceedances  is  an 
acceptable  surrogate"  for  three  years  of 
ambient  data.  Although  Alabama  has 
provided  two  ozone  seasons  of  data, 
EPA  has  identified  an  exceedance  in 
1983.  Therefore,  the  use  of  a  three-year 
data  base  is  appropriate. 

Looking  at  three  years,  the  three-year 
expected  exceedance  figure  is  above 
two.  In  additiop,  Alabama  has  not 
shown  evidence  that  it  has  fully 
implemented  the  1979  Oj  SIP; 
specifically.  Group  II  VOC  RACT 
regulations  have  not  been  implemented. 
Therefore,  EPA  is  not  redesignating 
Etowah  County  at  this  time,  because 
this  redesignation  does  not  satisfy  EPA 
redesignation  criteria. 

Mobile  County:  Alabama  requested 
that  the  decision  on  the  Mobile  (and 
surrounding  counties,  namely,  Baldwin. 
Clarke  and  Washington)  ozone 
attainment  status  be  delayed  until  the 
end  of  November,  1983.  ADEM 
submitted  ozone  data  from  the  two 
ozone  monitors  in  Mobile  County 
(monitors  at  Axis  and  one  at  Theodore/ 
Chickasaw).  In  their  argument,  AOEM 
cites  no  violations  in  the  past  three 
years  at  Axis,  even  though  1982  had  less 
than  75%  data  recovery  and  asserts  that 
the  expected  exceedance  for  the 
Theodore/Chickasaw  monitor  over  the 
past  there  years  would  be  1.04,  provided 
thre  were  no  exceedances  of  the 
standard  in  November  and  there  was 
sufficient  data  recovery. 

Response:  It  is  known  that  site  01- 
062000003F01  (Chickasaw)  has  had  two 
exceedances  in  1983.  The  monitor  at 
Chickasaw  was  previously  located  at 
the  Big-Sniffer  site  (01-2400025).  EPA 
determined  that  the  monitor  was 
improperly  sited  and  requested  that 
Alabama  relocate  it  to  the  new  site  at 
Chickasaw  in  March  of  1982.  Using  the 
new  Chickasaw  site,  there  are  only  two 
years  of  data  (1982  and  1983).  Since 
there  are  two  exceedances  in  1983,  we 
cannot  use  two  years  of  data.  Therefore, 
one  more  year  of  monitoring  data  is 
needed.  Additionally,  EPA  redesignation 
poUcy  also  requires  evidence  of  an 
implemented  ElPA  approved  control 
strategy,  which  includes  the  adoption 
and  implementation  of  Group  I  and 
Group  II  VOC  regulations  in  the  case  of 
ozone  nonattaiiunent  areas.  Alabama 
has  not  shown  evidence  that  it  has  fully 
implemented  the  1979  Oj  SIP. 
Specifically,  Group  II  VOC  RACT 
regulations  have  not  been  implemented. 
It  is  noted  that  Baldwin,  Clarke  and 
Washington  Counties  are  downwind 
contiguous  counties  of  Mobile.  These 


counties  will  be  redesignated  along  with 
any  redesignation  of  Mobile  County. 

Russell  County:  Alabama  requested 
that  the  decision  on  Russell  County's 
ozone  attainment  status  be  postponed 
until  the  end  of  November.  1983.  Russell 
County  was  originally  designated 
nonattainment  for  ozone  because  of  its 
proximity  to  the  Columbus,  Georgia 
area.  However,  AOEM  points  out  that 
according  to  Columbus  air  quality  data 
no  violations  were  monitored  in  1981 
and  1982  and  Georgia  air  program 
officials  report  no  violations  in  1983  to 
date. 

Response:  Russell  County  is  tied  to 
Columbus,  Georgia  (Muscogee  County) 
monitoring  efforts.  We  have  identified 
one  exceedance  in  1982,  one  in  1983,  and 
one  so  far  in  1984.  Until  a  final 
determination  is  made  on  Muscogee 
County,  EPA  cannot  redesignate  Russell 
County  for  ozone.  Russell  County  will  be 
redesignated  along  with  any 
redesignation  of  Muscogee  County. 

Actions:  EPA  is  today  redesignating  a 
portion  of  Mobile  County  surrounding 
downtown  Mobile  (TSP)  from  primary 
nonattainment  to  attainment  on  the 
basis  of  eight  quarters  of  monitoring 
data  showing  attainment.  Since  the  time 
of  Alabama's  submittal,  additional  TSP 
monitoring  data  from  the  area  has 
become  available.  EPA's  review  of  the 
data  shows  there  are  no  exceedances. 
Also,  based  on  the  information  available 
EPA  has  determined  that  the  attainment 
status  of  the  area  is  not  a  result  of 
emission  reductions  brought  about  by 
economic  downturn.  EPA  feels  the 
redesignation  criteria  have  been  met 
and  is  approving  the  redesignation  of  a 
portion  of  Mobile  County  for  TSP. 

EPA  is  taking  no  final  action  at  this 
time  on  the  redesignation  of  the 
following  counties  from  unclassifiable  to 
attainment  for  ozone:  Barbour,  Bullock, 
Butler,  Chambers,  Chilton,  Choctaw, 
Coffee,  Coosa,  Covington,  Crenshaw, 
Dale,  Dallas,  Geneva,  Greene.  Hale, 
Henry,  Houston,  Lee,  Macon,  Marengo, 
Perry.  Pickens,  Pike,  Sumter,  Tallapoosa, 
and  Wilcox.  The  redesignation  appears 
approvable  based  on  4  quarters  of 
monitoring  data;  however,  EPA  is 
withholding  final  approval  until  the  data 
upon  which  the  redesignation  is  based  is 
validated  by  EPA. 

EPA  is  taking  no  final  action  at  this 
time  on  the  redesignation  of  a  portion  of 
Jackson  County  for  SOj.  The  decision  is 
withheld  pending  a  resolution  of  issues 
involving  EPA's  stack  height  regulations 
(February  8, 1982.  47  FR  5864).  These 
regulations  were  remanded  to  EPA  by 
the  U.S.  Court  of  Appeals,  District  of 
Columbia  Circuit,  in  the  case  of  Sierra 
Club  and  Natural  Resources  Defense 
Council,  Inc..  Petitioners  vs.  EPA  et  al. 


EPA  is  not  redesignating  the 
following:  Etowah,  Mobile  and  Russell 
Counties  from  primary  nonattainment  to 
attainment  for  ozone,  and  Baldwin. 
Clarke  and  Washington  Counties  from 
unclassifiable  to  attainment  for  ozone. 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  (60  days  from  today].  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fart  81 

Air  pollution  control.  National  parks, 
Wilderness  areas. 

(Sec.  107  of  the  Clean  Air  Act  (42  U.S.C. 
7407))  i 

Dated:  November  9. 1984.  \ 

WilUam  D.  Ruckelshaus, 

Administrator. 

PART  81— {AMENDED] 

Part  81  of  Chapter,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  C— Section  107  Attainment 
Status  Designations 


981.301    (AnMOdMt] 

In  S  81.301,  the  Alabama— TSP  table 
is  amended  by  removing  the  entry  for 
Mobile. 
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40  CFR  Part  180 
[00000/R680;  OPP-FRL-264«-1] 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  in 
or  on  Raw  Agricultural  Commodities; 
Ethylene  Dichloride  (1^- 
Dichloroethane) 

Correction 

In  FR  Doc.  84-20836,  beginning  on 
page  31691.  in  the  issue  of  Wednesday, 
August  8, 1984,  make  the  following 
correction: 


§180.1001    ICorrsctsd] 

On  page  31692,  in  column  one,  in 
S  180.1001(d)  table,  under  the  table  head 
"Insert  ingredients"  after  "dichloride" 
add  "(1.2-dichloroethane)". 

SILLMia  CODE  1S0&.O1-M 


40  CFR  Part  704 
(OPTS— SMIZ;  FRL  260S-5) 

Reporting  and  Recordkeeping 
Requirements  Category  of  Chemical 
Substances  Known  as  CtHorlnated 
Naphthalenes;  Submission  of  Notice  of 
Manufacture  or  Import 

Correction 

In  FR  Doc.  84-22535,  beginning  on 
page  33649,  in  the  issue  of  Friday, 
August  24, 3984.  make  the  following 
correction:' 

§704.S3    (Corr«ctMll 

On  page  33653,  in  column  three,  in 
S  704.83  in  the  table  of  paragraph  (b), 
under  the  table  head  "CAS  registery 
number"  the  12th  entry  should  read 
"2198-77-8". 

DILUNQ  CODE  iaO»-0t-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
fDockst  No.  FEMA  6032) 

Suspension  of  Community  Eligibility 
Under  the  National  FloQd  Insurance 
Program;  Maine  et  al. 

agency:  Federal  Emergency 
Management  Agency.  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  Hood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  flood  plain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  flood  plain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration  (202) 


287-0222,  500  C  Street,  Southwest, 
FEMA— Room  509,  Washington.  D.C. 
20472. 

SUPPLEMENTARY  information:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  Hves  and  new  construction 
trom  future  flooding.  Section  1315  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  (42  U.S.C.  4022)  prohibits  flood 
insurance  coverage  as  authorized  under 
the  National  Flood  Insurance  Program 
(42  U.S.C.  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  flood  plain 
management  measures  with  effective 
enforcement  measures.  The  communities 
listed  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  Part 
59  et  seq.).  Acconlingly.  the 
communities  are  suspended  on  the 
effective  date  in  the  fourth  column,  so 
that  as  of  that  date  flood  insurance  is  no 
longer  available  in  the  community. 
However,  those  communities  which, 
prior  to  the  suspension  date,  adopt  and 
submit  documentation  of  legally 
enforceable  flood  plain  management 
measures  required  by  the  program,  will 
continue  their  eligibility  for  the  sale  of 
insurance.  Where  adequate 
documentation  is  received  by  FEMA,  a 
notice  withdrawing  the  suspension  will 
be  published  in  the  Federal  Register. 
In  addition,  the  Director  of  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fifth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazaid  area  of 
communities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  flood 
insurance  map  of  the  community  as 


having  flood  prone  areas.  (Section  202 
(a)  of  the  Flood  Disaster  Protection  Act 
of  1973  (Pub.  L  93-234),  as  amended). 
This  prohibition  against  certain  types  of 
Federal  assistance  becomes  effective  for 
the  communities  listed  on  the  date 
shown  in  the  last  column. 

The  Director  finds  that  notice  and 
public  procedure  under  5  U.S.C.  533(b] 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified.  Each 
community  receives  a  6-month,  90-day, 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  flood  plain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  flood  plain  management 
together  with  the  availability  of  flood 
insurance  decreases  the  economic 
impact  of  future  flood  losses  to  both  the 
particular  community  and  the  nation  as 
a  whole.  This  rule  in  an  of  itself  does  not 
have  a  significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  flood  plain 
management,  thus  placing  itself  in 
noncompliance  of  ^e  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Flood  plains. 

PART  64— [AMENDED] 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 

§  64.6    Ust  of  Eligibla  Communities. 


Suta  and  county 


Location 


Community  Na 


EttacUva  data*  of  authcuUaliu  i/eancallatton  01 
laia  ot  Hood  mauranoa  in  community 


apscMi  wOO  nmra  aras  KHnonao 


Data' 


It^aina:  Cwnbarland . 


YaiiiHAMh,  town  01 .. 


2300S58.. 


Fab.  14.  1975.  Emarg.:  Nov.  15.  1984.  Rag.;  Nov. 
15.  19B4.  Suap. 


Mar.  1,  1974  and  Sapt  17.  1976.. 


Nov.  15.  1964. 
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wid  ooun^ 


ConvnunKy  No. 


EflscttM  iIbIm  of  ftittwfculion/concoSstton  of 
mIo  d  Mood  raufsnoA  in  oonwnunity 


SpwW  flood  hazard  WM  idwOMwd 


NavYertc 


OMnago.* 


Nonrictv  town  ol~ 


380673B.. 
3001 82B.. 


Nov.  20.   1975.  Enwrg.:  Nov.   IS.   1964.  Rag.: 

Nov.  IS.  1904.  aap. 
Aug.  7.  197S.  Emarg.;  Nov.  IS.  1904.  Rag^  Nov. 

IS,  1904,SuipL 


Mir.  1.  1974  and  Aug.  0.  1970 

Sapl  20.  1974  and  Sapt  1%  197S.. 


Do. 
Da 


LodLdlyal- 


ssoooia... 


2B0Q2SB.. 


Juna  13.  1974.  Emarg:  Nov.   IS.  1904.  Rag.: 

Nov  IS.  1904.  Suap. 
Apr.  17.  1974.  Emaig.:  Oct  10.  1904.  Rag.:  Nov. 

30.  1904.  Suap. 


Apr.  1^  1974  and  Aug  0,  1970.. 
Aug.  20.  1977. 


Do. 
Nov.  30.  1904. 


«l 


Konnodiio,  city  of— 


480003.. 


Juna  30.   197S.  Emarg.: 
Nov.  IS.  1904.  Sum. 


Nov.  IS,  1904,  Rag^ 


Fak.  1.  1974  and  Jan.  14,  1977.. 


Nov.  IS,  1984. 


Oooa- 


410042B.. 


July  7.  1975,  Emarg.:  Nov.  1^  1904.  Rag.:  Nov. 
IS,  1904.  Suip. 


Nov.  1.  1974  and  Sapl  0,  1977.. 


Do. 


■Coda  tor 


no  longar  avaftibla  in  SpacM  rlood  Hazard  Araaa. 
40)  oofejnwt  Emarg    tmaiganty:  Rag,    riegular.  Suap  — Suapansnrv 


(National  Flood  Insurance  Act  of  1968  (title  XIII  of  the  Housing  and  Urban  Development  Act  of  1968):  effective  Jan.  28,  1969  (33  F.R.  17804. 
Nov.  2a  1968),  a«  amended,  42  U.S.C.  4001-4128;  Executive  Order  12127,  44  FR  19367;  and  delegation  of  authority  to  the„  Administrator. 
Federal  Insurance  Administration) 

Issued:  October  9.  1984. 
I«A«y  S.  Bran, 
Administrator,  Federal  Insurance  Administration.  ... 

(TR  Doc  M-aolOO  Filed  ll-14-a«  •:45  ud| 
I  CtWlC  ITtO  01  M 


44CFRPart65 

Changes^  Flood  Elevation 
Detf  minatlooa;  Louisiana  at  al. 


:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

lUMMiurr.  Modified  base  (lOO-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
amend  the  Flood  Instuance  Rate  Map(s) 
(FIRM)  in  effect  for  each  listed 
community  prior  to  this  date. 

AODRCSSCS:  The  modified  base  flood 
elevation  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  on  the  following  table. 

FON  FUWTNEll  INFOHMATION  CONTACT: 
Dr.  Brian  R.  Mrazik,  chief.  Risk  Studies 
Division.  Federal  Insurance 


Administration,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472,  (202)  287-0700. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determination  of  modified  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspapcr(s]  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator,  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(lOO-year)  flood  elevations  on  the  Flood 
Insurance  Rate  Maps  (FIRM)  for  each 
community  make  it  administratively 
infeasible  to  publish  in  this  notice  all  of 
the  changes  contained  on  the  maps. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community,  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448).  42  U.S.C.  4001-4128,  and  44  CFR 
Partes. 


For  rating  imrposes,  the  revised 
community  number  is  shown  and  must 
be  used  for  all  new  policies  and 
renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  to  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

These  modified  elevations,  together 
with  the  flood  plain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 
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LouWana. _ 

Maiytand ». 

OMahoma 

Pannay^vania .. 


County 


Ortaana  Pariih  (Docket 
No.  FEMA-0002). 


r(FEMA 
OockM  No.  0012). 

Tulaa  and  Wagonar 
CounSaa  (FEMA 
Dodtol  No.  6002). 

Qiaatar  (FEMA  Oockal 
No  0002). 

Waahington  (FEMA 
Docket  No.  6612). 


Ijocatkw 


CNy  of  Neat  Ortaana  and 
Otiaana  PariaK 

Town  at  Ooaan  CNy 

I 
City  o(  Brakan  Arrow 

Townahip  ol  Cain 

aty  01  Brantiam _ 


OcM  and  nama  of  nawapapar  wtiara 
notice  waa  pubiitiad 


Tha  Tlmaa  Plcayuna.. 


Eaalam  Shore  Timaa.  Juna  13  1904, 
and  Juna  20.  1904. 

Broken  Arrow  Daily  Ledger.  May  14. 
1904  and  May  21.  1964. 


The   CoataeVe   Record,    May   23. 
1904  and  May  30,  1904. 

Brantiam    Bannar-Praia.    May    29. 
1964  and  June  5,  1904. 


CtHal  executive  oHioar  ol  community 


Honorable  Emm  G.  WiMama.  ctiiaf 
adiiiiiiirtak)!.  Room  9E  01.  1300 
Pardkto.  New  Orlewia.  LA  70112. 

HonoraMa  Harry  W.  KeNey,  mayor  ol 
the  town  ol  Ocean  Qty.  PO.  Box 
150,  Ocean  City.  MO  21042. 

HoneratHa  Nick  Hood,  meyor  at  the 
diy  of  Broken  Arrow.  City  Hal. 
P.O.  Bon  610.  Broken  Arrow.  OK 
74013. 

Honorabta  TNsmas  Zaiawtki.  towrv 
sNp  manager  o<  Cam.  P.O.  Boa 
149.  Cain.  PA  19372. 

HonoraUe  Dorottiy  Fliaowiki.  mayor 
of  tlw  dty  ol  Brariham.  PO.  Box 
1050,  Branham,  TX  77833-1050. 


Ettoctive  date  of 


May  9.  1964. 


May  31.  1964. 

letter  ot  map 

rav«an. 
May  9.  1984. 

letter  ol  map 


May  15.  1964 
c^  map 


May  21.  1904. 
Mlar  ol  map 


Community 
No. 


22S203E 

245207E 
400236C 

422247B 
4806488 


Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Flood  plains. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  )anuary  28, 1969  (33  FR 
17804,  November  28, 1968).  as  amended:  42 
U.S.C.  4001-4128;  Executive  Order  12127.  44 
FR  19367;  delegation  of  authority  to 
Administrator) 

Issued:  November  5, 1984. 
Jeffrey  S.  Brp«g, 

Administrator,  Federal  Insurance 
Administrator. 

(FR  Ooc.  a*-iatn  Filed  11-14-84: 8:45  am] 
MLUNQ  COOC  0710-OS-M 


[Docket  No.  FEMA-6631] 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations;  Alaska,  et  aL 

AOENCV:  Federal  Emergency 
Management  Agency. 
ACTION:  Interim  rule. 

summary:  This  rule  lists  those 
communities  where  modification  of  the 
base  (lOO-year)  fiood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  fiood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (lOO-year)  elevations 
for  new  buildings  and  their  contents  and 


for  second  layer  insurance  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  elevations  are 
currently  in  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination. 

From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator,  reconsider  the 
changes.  These  modified  elevations  may 
be  changed  diu-ing  the  90-day  period. 
ADDRESSES:  The  modified  base  (100- 
year)  flood  elevation  determinations  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fifth  column  of 
the  table.  Send  comments  to  that 
address  also. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Brian  R.  Mrazik,  chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472,  (202)  287-0700. 
SUPPLEMENTARY  INFORMATION:  The 
numerous  changes  made  in  the  base 
(100-year)  fiood  elevations  on  the  Flood 
Insurance  Rate  Map(s)  make  it 
administratively  infeasible  to  publish  in 
this  notice  all  of  the  modified  base  (100- 
year)  flood  elevations  contained  on  the 
map.  However,  this  rule  includes  the 
address  of  the  Chief  Executive  Officer  of 
the  community  where  the  modified  base 
(100-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  Section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968,  as 


amended,  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)),  42  U.S.C.  4001-4128,  and  44 
CFR  Part  65.4. 

For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

These  elevations,  together  with  the 
fiood  plain  management  measures 
required  by  §  60,3  of  the  program 
regulations  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  fiood  plain 
management  requirements.  The 
community  may  at  any  time,  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities. 

The  changes  in  the  base  (100-year) 
fiood  elevations  listed  below  are  in 
accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  SubjecU  in  44  CFR  Part  65. 

Flood  insurance,  flood  plains. 
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WMlWHJtUHi  I  „ 


Cbonlif 


OvkClDunly..-. 
CortkCoMly^ 


C(Mtb  M  CiMk.. 


car  of  «Mat  CMoqa 


C%a(WlM«lv. 


Town  of  BhdQMMMf . . 


noaca  WW  pubWwd 


Oct  t7.  1SB4.  Oct  24.  1984.  PMn- 

luti  Clarion. 
Wwl  CNc^o  Pms.  Nov    1.  1984. 

Nov.  8.  t9^. 

Wa««rty  IndipandMN  DwnocrsL  Ocl 
lit  1984.  Oct  23.  1984 

Tlm—PtMyw.  Oct  19.  1984.  Oct 
28.  1884. 


mtepen&m*.    Nov     1. 
1984.  Nov.  B.  1984. 


Oct  17.  1984.  Oct.  24.  1984.  Cohim- 


M«oadtond(c«yaO- 


Ocl  17.  1984.  Oct  24.  1984.  LMrii 


Ot^  wcuWv  ofAottr  of  consnunNy 


Hononlila  &  Thonv^on.  nvycf .  Boot 

850.  SoMoma.  AK  998B8. 
Horontf     A.     Eugona     namttt. 

mayor.  475  Mam  St.  WMI  CNc»- 

go.  IL  80185. 
HonoiaUa  UichMl  SctaiaUar.  dty 

managar.  PO.  Box  818.  Wavarty. 

lA  50677 
Hororabta  Joaapt)  S.  Yannt.  pmith 

praartam.  Naw  Cout  Houaa.  P.O. 

Box  9.  Grama.  LA  70064. 
HonoraMa  David  L  Rynn.  chairman 

of  Oia  offica  o)  Mlictmiii.  OMca 

of    Satoctman, 

02324 
Honorabte  John  S.  McKlitoi.  ch*- 

man,     board    of    oorrwnlnfonara. 

PC    Box   5000,   Vancouvar.   WA 


man.  board  of  comrnaaonafm,  207 
Fourth  Ava.,  Ngr*)  Katao.  MM 
98626. 
HonoraUa  W.K  MiNk.  mayor,  dly  o( 
Moodtond.  PO.  Box  8.  Wtoodhnd. 
WA98674L 


Ellacttvadalaal 


Sapl  21.  1984. 
Oct  25.  1984... 


AtQ.  5.  1984 ... 
Oct  11.  1984.. 
Oct.  23.  1984.. 


Sapl  27.  1984.. 
SapL  27.  1984- 
Sapt27.  1984  . 


Community 
Na 


020012 
170219 

190030 

225199B 

2502608 

530024 

S80032 

530035 


(National  Flood  Inauraiice  Act  of  1918  (Title  XIII  of  Housing  and  Urban  Development  Act  of  1968).  effective  January  28.  1989  (33  FR  17804 
November  2a  19W).  aa  amended:  42  U.S.C.  4001-028:  Executive  Order  12127.  44  FR  19387:  and  delegation  of  authority  to  the  Adnrirostratorj 

Issued:  November  5. 1984.  • 

Jeffrey  S.  Bkai^  / 

Administrator.  Federal  Insurance  Administration.  \ 

(FR  Dk.  ••^■V«niad  n-M.a*  tc48  «■( 

■mm  000(87% 


44  CFR  Part  67 

Final  Flood  Elevation  Datermin^iona; 
llllnoia,  at  al. 

AQENCY:  Federal  Emergency 
Management  Agency. 

action:  Final  rale. 

SUMMAKY:  Final  base  (lOO-year)  flood 
elevations  are  fmalized  for  the 
communities  listed  below. 

The  base  (100-year]  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insinnnce  Rate  Map  (FIRM} 
showing  base  (lOO-year)  flood 
elevations,  for  the  connmmity.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below: 
;  See  table  below: 


FOR  FURTHEfl  INFOmaATION  CONTACT: 

Dr.  Brian  R.  Mrazik.  Chief.  Risk  Studies 


Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  D.C. 
20472.  (202)  287-0700. 

8UPPLSMCNTAIIY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  communify  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

This  fijial  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90^148)),  43  U.S.C.  4001- 
412a  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
flood  plain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  \5S.C. 
605(b).  the  Administrator,  to  whom 


authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
The  Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67. 

Flood  insurance.  Flood  plains. 

Interested  lessees  and  owners  of  real 
property  are  encoliraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 
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Slata 


CMy/Toam/ County 


Ctty  ol  Han«y.  Oay  County  (DooM  Na  FEMA-8805) 


Shalkjw   Flooding   (PorKtng   from 
CaiumM  Union  Drainaga  Ortcli). 

Shallow  Fkwdkig  (Ovarflow  from 
Calumal  Union  Drainaga  CMch). 


Maps  avalWUa  tar  mapaction  at  ttia  Building  and  Planning  Oaparttnant  1S320  Broadway  Avanua.  Harvay,  IHnoia. 


Sourca  o(  fkxxCng 


OixiaCraak 

Calumal  Union.  Drainage  Ditch  . 


About  1.300  toM  upalraam  o(  Rockwal  Straal 

About  2.000  (Ml  downatiaiii  o«  HaMad  StraaL 

About  1.600  teat  upatraam  of  Wood  Straet 

At  intaraaction  of  Wood  Straal  and  I47th  StreaC___ 

At  intaraaction  of  Lincoln  Avanua  and  151M  Straat. 

At  intaraaction  of  HaMad  Avanua  and  ISTth  Siraal 

At  intaraaction  of  Vina  Avanua  and  153rd  S»«at 

At  mtarsection  of  Ashland  Avenue  and  155lh  Street... 

At  mteraection  of  Honore  Avenue  and  ISeth  Street 

At  meriection  of  Wood  Street  and  iS9lh  S»eeL „ 


•Dapeiln 
leal  above 

ground. 
'Elevation 

In  feat 


•807 

*eoo 


*804 


*ao4 
*ea6 


Baker.  City.  East  Baton  Rouge  Parish  (FEMA  Docket 
N0.818(Q. 


Bakar  Canal. 


South  Canal 

Lower  Wttita  Bayou.. 


Maps  available  lor  inspection  at  the  City  Had.  332S  Groom  Road.  Baker,  Louaiarw. 


At  eastern  corporate  limits 

Groom  Road  (upstream  side).. 
At  northern  corporatior  limita_ 

Mam  Street  (upstream  side) 

Tnstiac  Avenue  (extended) 

North  of  Groom  Road 

South  of  Lavey  Lane 


•W 

•77 


•77 


Oly  of  Ubarty.  Clay  County  (Docket  No.  FEMA  6605) . 


Cataa  Branch.. 


Utile  Shoal  Creak  (Trident  No.  3).. 


Approximataty  0  05  mite  upstreem  of  Mil  Street. 

Approximateiy  0  09  mile  downstream  of  High  Ortwa 

Aptxoxinatoly  0  2S  Mile  upstream  of  High  Drive „ 

Maps  avalMe  tor  Inapection  ai  «•  ComnunNy  Dav^opment  Office.  3rd  Floor.  101  East  Kansas  Street,  LSiarty.  Missouri  64068 


Just  upstream  of  Chicago.  MlwatAea,  St  Paul  aid 

PacHic  RallroMl. 
AptxodmaMy  0.04  mHe  downstream  of  State  iligtiws 

291. 

Just  upstream  of  State  HigfYway  291 

Just  upstream  of  Birmingftam  Road. 


Approxirr.alely  06  mile  upstream  of  Birminghafn  Road. 
Just  upstream  o!  Burlington  Northern  Railroad.. 


•787 


•817 
•820 
•828 
•832 
•852 
•790 
•834 


Nvw  JsfMy «..». 

Boontan.  Town.  Moms  County  (FEMA  Docket  No. 
8805). 

Rockaway  River _ 

•198 

Upstream  of  weir  kjcated  juat  upstream  gf  Greanbank 

Road. 
At  ftxM  of  Spillway  on  Boonlon  Rasatvolr  Dam 

•200 

•212 

Interstate  287  upstreem  side 

•370 

Upstream  iuclA  nt  Mnrris  Awoniie     

*376 

* 

Upstream  SKte  nl  Wait  Mam  Straat         

•487 

Upstraam  c»rpnra1a  imila                         

*4aB 

Maps  available  for  inapection  at  the  Town  Ha*.  100  Washington  Street.  Rnnnton.  New  Jersey. 

♦ 

New  JATWy 

Boonton.  Township.  Morris  County  (FEMA  Docket  No. 
6605). 

nneiiar  RroQk  

DowntMam  onmewaum  ImilB 

'480 

•498 

•488 

i     ■ 

Upstream  side  of  dam  kicatad  i9«ra<vn  of  North  M*i 

Street. 
Upstreem  side  of  Powerville  Road.    . 

t 

Confluer)ce  of  Beaver  Rraok.                  

•sue 

Uostreem  corporate  kmit*                           , 

•503 

\    •'■- 

Unamad  Creak..         ..             

Confhjenca  with  Beavar  Rmnk              

•502 

Map*  avalabla  tar  inapadlon  at  the  Munk:ipal  BuiMing.  R.D.  1.  Tylanrilte  Road.  Boonton.  New  JatMy. 


New  Jersey.. 


Bhgantme.  City.  Atlantic  County  (FEMA  Docket  No. 
6619). 


Atlantk:  Ocean.. 


South  skje  of  Brigantine  Boulevard  from  3rd  Skeal 

North  to  14th  Street  f«orth. 
North  of  12th  Street  North,  east  of  imaraectiuii  with 

SpeuMing  Place. 
North  of  intersection  of  14th  Street  and  13th  SiraaL 


Mapa  avalablc  tar  Inapactton  at  the  CHy  Hal.  1417  Waal  Brigantine  Avenue.  Brigantkie.  New  Jeraay. 
New  Mexico 


•10 
•13 
•10 


Belan.  City.  Valencia  County  (FEMA  Docket  No.  6611)..  Shaltow  Flooding  from  Belen  Mesa  I  Annexed  wee  between  Bosque  Drain  wid  Qwcia  DHch 

I  I     Arroyos.  I 

Maps  avaiabla  tor  mapacthm  at  the  Balan  City  Htfl.  503  Backer  Avenue.  Belan.  New  Maxksa 


'*»a 


N9W  Yort(.. 


SoiMiold.  Town.  Suflolt  County  (FEMA  tXickat  t*o.    Long  Island  Sound.. 
6611). 


Fisttars  Island  Sound. 


Bkick  Island  Sound. 
Gardiners  Bay 


Shoreline  from  SomhoM/Rtverhead  corporate  imilB  to 

Mutlord  Pomt 

Manituck  Creek  south  of  Mill  Road __ 

Areas  neer  Sound  View  Avenue,  near  intersection  wiMi 

Mill  Road. 

OM  Cove  Road  at  Hashamomuck 

Pond  Inlet  Pond 

Shoreline  of  Fishers  island 


Intersecbon  of  Fox  Avenue  and  CenM  Avenue  at 

West  Harbor. 

Mud  Pond  and  k»  PorxJ 

Shoreline  o<  Fishers  Island 

Pond  at  Baneylield  Cove 

Elizabeth  FieW 

Irrtersecbon  of  Main  Road  and  State  Parkway  in  Oriem. 
A  forested  area,  north  of  Mam  Road.  1,000  feet  east 

ct  intersectxyi  of  Narrow  River  Road. 
A  forested  area,  west  of  Nanow  River  Roed.  2.500 

feel  south  of  mtersectkxi  with  Mam  Road. 


•15 

•11 
•10 

•10 
•11 
•13 
•11 

•11 
•15 
•11 
•11 
•10 
•8 

'8 
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^^, 

CMy/Tcwn/Coun^     ■ 

9nff09  ol  floodino 

"               _  • 

i 

f 

> 

. 

.■» 

f  ^  ■    *  • 

« 

• 

r 

• 

1 

•              -  . 

A  tofMlad  WM  besids  Sphng  Rgnd 

Wiggin*  Court,  naar  GuN  Pood _.. 

Sandy  B«ach  Road,  naar  ttw  VMaga  of  Greanport. 

NawYoik. 
Landkig  Lana.  naar  Iha  VMaga  ol  Gra«r«>o(t  Na« 

York. 

Shoralna  o«  Sllring  Baain.  naar  Manhaaaatt  Avanua 

A  toraalad  »aa  batman  Main  Road  and  Chanipln 

Placa.  aast  o«  Bailay  Avanua. 


lor  ra(MC«en  al  tha  Toan  HM.  kWn  RoiA  SomhaU.  Ham  YortL 


Team  ol  dry  Waka  County  (DochM  Na  FEMA  6805). 


BladiCiaakTrtiulMyA. 


.9MM. 


Acftdamy.  Cm^ 


Norti  Carolna  Z7511. 


Abou  1.200  laat  downatraam  o<  Dynasty  Dn*a 

AboU  500  taat  downatraam  ol  I«ii1h  Carolina  Stata 

Road  16&2. 
Abou  50  taat  upalraam  ol  North  CwoNna  Slala  Road 

166^ 

I  • 


^v 


C%  of  RaMgh.  Waka  County  (Dockal  No    FEMA 

MOfil. 


Rocky  Branch _ 

Wldcat  BrwKh. 

SouBiiwaal   Prong   of   Baavardan 
Oaak. 


I  at  *»  nwaaiig  Dapawmawt.  tl«  Soath  MeOoapa*  SMat  RiM^  North  Caioina 


Parry  Craak „,,........».».. 

Party  Ctaak  Eaal  Brmch 

MMnut  Craak , ,.. 


2551. 


About  2.2  fflUta  upatravn  at  Slala  Road  2551 

^k  connnncv  wvi  tibhm  nnw _ „„ 

About  200  taat  downatraaiii  ol  U.&  Highway  64 

.UkwI  700  laat  upatraam  ol  Waka  Foiaal  Road 

X  confluanca  ol  Crabtraa  Craak 

AboM  1.000  taat  dommalieani  ol  MItxjm  Omd 

About  2  5  m«aa  i^iatfaam  ol  MUbum  Dam 

At  contluanea  ol  Parry  Craak  Eaal  Branch 

Abou  0.6  mia  doamatiaarn  ol  U.S  Highway  1 

At  confluanca  wtth  Parry  Craak _ _... 

Abou  750  laat  doomstream  of  Fox  Road. „ 

AboiA  0.45  mila  downstraam  ol  Rock  Quarry  Road.. 
Juat  ivavaam  o«  Roe*  Oaarry  Roatf 


ol  South  Saundara 


Abou  1.400  laat  upatraam  ol  Ulie  Whaalar  Road.. 

Juat  downatraam  ol  Laka  RaMgh  Dwn. 

At  confluanca  with  Wainu  Ctaak 

Juat  upatraam  ol  FayattavMa  Siraat 

At  confluanca  with  WaInU  Craak 


Aat  downalraam  ol  Noriolt  Southam  Ralway.. 
Juat  upatraam  ol  Cambridga  Road. 

Juat  downatraaoi  ol  Brooka  Avanua 


ONo.. 


C%  of  Dayton.   Montgomary   Cbunty   (Dockat   No. 


Wolt  Qaali „„...... 

tor  inipadtan  al  tha  Dapartaiant  ol  Plawiai^  0^  Hal.  191  Waal  TIM  Siraat.  Dayton.  (3t*>. 


Giaat  MtamI  RIvar .. 


Abou  2.6  mMa  downatta^ii  ol  Corwii.. 


Abou  1.000  laat  upatraam  of  uma  Voik  Road. 

At  mouth «.__..„„„..„. 

Juat  dowTiitream  ol  Stata  Roula  444 

At  mouth 


Abou  300  laat  upatraam  of  RUga  Avanua . 
Al  rnouvi .^— .».»..._...»_ „.„ 


Abou  6.500  tau  upatraam  of  Qattytburg  Avanua .. 


Olio.. 


Cty  of  WmtariJa.  FranMn  and  Daiawara  Counttaa 
(Dockal  Nai  FEMA-eeOSi. 


AkanCVaak... 


Abou  0  5  maa  downa»aam  ol  Waat  Schrock  Road 

Abou  500  taat  upatraam  ol  Waal  Schrock  Road _. 

AboU  0.9  mHa  upa>aaiii  ol  P«k  Road 

WRhin  oonvnunMy . ..« „ „ _ ,^,„, ,,  , ,_^^^ 


t 

•6 
•8 
•» 


•6 
•6 


*336 

■346 


■356 


17« 
162 
'M% 
■186 
•214 
•176 
•180 
'166 
•166 
•210 
•196 
•206 
•214 

•aar 

*M« 
•296 
•270 

*246 
*236 
•236 


•726 
•776 
•740 
•766 
•748 
•747 


•766 
•601 

*6ia 


OUiho>nft». 


Oklahoma  Oty.  CNy  Canadton.  Oavaland.  MoClaIn, 
Oklahoma,  t  Pottawatomia  Countiaa  (FEMA  Dockal 
Kkxesos). 


Spring  Craak  Waat  Branch . 


Oanadan  Rkfar  Trtmtwy  1 . 


taiOiaairHAi 


Tftailaiy  O  of  Canadton  Rtvar  Trt>- 
uHryl. 

SXaat.  SiMa  302.  Oklahoma  Oty.  OMahoaM. 


NW  lOeth  Straal  (upa»aam  wda) 

Appronmataty  520  laal  upatraam  NW106»Slroat 

ApproxKTwlaly  1 .080  taat  u|)atraam  NW  lOOIh  Siraat 

Approximatoly  100  tea)  downgtraam  ol  Council  Road 

Appronmalaty  1. 600  teal  upatraam  ol  11 9th  Straal  SW 

Downalraam  sida  ol  126th  Straal  SW „ 

Upatraam  ada  ol  Il2th  Straal  SW 

»a  ol  llilh  Siraat  SW 


Appronimalaty  100  teat  upatraam  1 1 1V)  SMat  SW  . 
Waalam  Avanua  (upatraam  Ma) 


taraoivT^wnahfc  Ookmbla  Cdonty  (FEMA  Dockal 
No.  08GS). 


ranaig  uaaa.. 


Stala  Roula  254  brUga  (upatraam  Ma) .. 


Appronmalaly  1 .500  teat  upatraam  of  Stala  Roula 
254   tmdga 

Slaw  Route  467  bridga  (downalream  brWga) 

State  Route  487  bridga  (upatraam  Ma) 


•1.196 

1.196 

•1.167 

•1.166 

lilO 

•1.210  , 

•1.214 

•1.217 

•1^16 

•1ZI6 

•1.209 


nu 


•616 
•619 
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Caty /Town/County 


Souroa  of  floodng 


Location 


*Oap6iki 
taalabma 

•Gawakoa 

intoal 
f«VO» 

Minliail 


Mapa  avallabU  tor  mapacbon  at  tha  Bamon  TownaMp  BiMing.  Bankxv  ftennaytv»)i>. 


Ta 


CarraMon.  Oty.   CoMn.   Da«aa  •   Damon  Counttea  |  Fwrtaaiai  Oaak. 
(Dockat  No  FEMA-6605) 


Downalraain  of  Dickareon  Parkway.. 
Doamalraam  of 
Danton  Road. 


•461 


Maps  avaHabte  lor  inapacton  at  tha  Oty  HM.  CanoMan.  Taxaa. 


Tai»a...... Riohwood.  Oty.  Brazorte  County  (FEMA  Dockat  No.    Baakaa  Bayou  „ 

I      6606).  I 

Maps  availabto  lor  ntpaction  at  215  HaKMrt  Straat.  Richwood,  Taxaa. 


Al  State  Route  268- 


Oly. 


County  (FEMA  Dockat  Na 


6610). 
Mapa  availabte  tor  kiapactkjn  at  Robalown  Oty  Hal,  P.O.  Box  872.  Rotakwn.  Ta 


DilchA- 


ApproximaMy  4.200  laat  duaiiikaaiii  of  I 

dAc  Railroad. 
Appronmataty  1.400  leal  i^iaVaam  of  Bauar  Road—.. 


•77 


Taxaa.. 


Vkrttirta.   C>ty.   Vtetorla   County   (FEMA   Dockat   No. 
6605). 


Lona  Tiaa  Oaak .. 


Upatraam  of  Lona  Traa  Road.. 


Approximately  3S0  teal  downstraam  of  SoUham  PacV- 
c  Railroad. 


•67 
•90 


Mapa  availabte  tor  mapactton  at  tha  Oty  Ha*.  105  Waat  Juan  Linn.  Vk:toria.  Taxaa. 


Waal  Virginia .. 


Chadaalon.  Oty.  Kanawha  County  (FEMA  Dockat  Na 
6611). 


Elk  Twomte  Craak  _ 
Twomite  Oaak 


CONRAIL  (downalraam) 

Upatraam  corporats  knite.. 
Upatraam  ol  Stack  Straal - 
Upatraam  ol  Avpon  Road- 
Upatraam  corporate  imtte- 
Upatraam  of  7th  Avanua— 
At  Schoote  S»aaL _ _ 


Soaggs  Oiva  (upatraam  Ma).. 
Upatraam  corporate  tmite 


■505 
•985 


•637 


tor  inapacHen  at  Via  Pteming  OfKoa.  Oty  Halt.  Court  and  Virginia  Slraala.  Chwiaalen.  Waat  Vir^nia. 


Waat  VIrgiraa Dunbar.  Oty.  Kanawha  County  (FEMA  Dockat  Na 

I     6611). 

Maps  availabte  tor  inspaction  at  tha  Oty  Halt.  12lti  Straat  Dunbar.  Waat  VirgMa. 


Tylar  Craak.. 


Upatraam  ol  Wilson  Straat 

Upatraam  ol  Roxaiana  Road.. 


•500 


MarmaL  Town.  Kanawha  County  (FEMA  Dockat  No. 
6606). 


Waal  Virgiraa 

Mapa  availabto  lor  inspaclton  at  tha  Oty  Ha*.  Marmat  Waat  Virginia. 


Lana  Oaak.. 


Approximately  600  teal  downstream  of  Chaaste  System  . 

Upatraam  of  Clark  Drive  Accaas  Road 

Upstream  cor|xxate  Imits 


•60S 
•606 

•614 


Waat  Vlrgaiia.. 


South    Charteston.    City.    Kanawha    County    (FEMA 
Docket  No.  6611). 


DawaOaak.. 


Downstream  ol  Chaaaw  System. 

Downstream  of  Kaitewha  Tumpka  - 
Upatraam  ol  Kanawha  Ti«np8w.. 


Maps  avaitabte  for  inspectnn  at  the  Oty  Hal.  4th  Avenue  and  D  Street.  South  Owleston,  Weal  Virgaite. 


Approximately   5  mite  upstream  of  Kanawha  Tumplia 
at  Imit  ol  flooding  altecting  community. 


(National  Flood  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Development  Act  of  1968).  effective  January  28,  1989  (33  FR  17801 
November  28,  1968).  as  amended:  42  U.S.C.  4001-4128;  Executive  Order  12127.  44  FR  19387;  and  delegation  of  authority  to  the  Administrator) 

Issued:  November  5, 1984. 
Jeffrey  S.  Bragg, 
Administrator.  Federal  Insurance  Administration.  • 

IFRrVK    114   29075  Filfld  11- 14^4   8:4.S  ami  •> 
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FEDERAL  COMMUNICATIOfJS 
COMMISSION 

47CFRPart73 

(MM  Docket  No.  84-296;  RM-4«15] 

FM  Broadcast  Station  In  Fort  MHchell, 
AL 

AQENCV:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
Channel  252A  to  Fort  Mitchell. 


Alabama,  as  that  community's  first  FM 
broadcast  channel,  in  response  to  a 
petition  filed  by  CLW  Communications 
Group. 

date:  Effective  January  14, 1984. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

D.  David  Weston,  Mass  Media  Bureau 
(202)  634-«530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  o|[amendment  of  f  73.202(b). 
Table  of  Assign4>ents,  FM  Broadcast  Sutions 
(Fort  Mitchell,  Alebama);  MM  Docket  No.  84- 
296,  RM-4615.      "' 

Adopted:  October  29. 1984. 

Released:  November  8. 1984. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making,  49  FR  15097,  published 
April  17, 1984.  proposing  the  assignment 
of  FM  Channel  252A  to  Fort  Mitchell 
Alabama,  as  that  conunimity's  first  FM 
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broadcast  channel.  The  Notice  was 
adopted  in  response  to  a  petition  filed 
by  CLW  Communications  Group 
("petitioner").  Petitioner  filed  supporting 
comments  reafHrming  its  intention  to 
apply  for  the  channel,  if  assigned.  No 
comments  in  opposition  to  the  proposal 
were  received. 

2.  The  Commission  believes  that  the 
public  interest  would  be  served  by  the 
assignment  of  FM  Channel  252A  to  Fort 
Mitchell.  Alabama,  since  it  could 
provide  a  first  local  FM  broadcast 
service  to  the  community.  The 
assignment  can  be  made  in  compliance 
with  the  minimum  distance  separation 
requirements  of  S  73.207  of  the 
Commission's  Rules. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  SS  4(1),  5(c)(1), 
303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  SS  0.61.  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  January  14.  ?985,  the  FM 
Table  of  Assignments,  S  73.202(b)  of  the 
Commission's  Rules,  is  amended  for  the 
following  city:  , 


aty 


Fort 

r— 


Cnannat 
No. 


2S2A 


4.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston.  Mass  Media  Bureau.  (202)  634- 
6530. 

(Sees.  4.  303,  48  Stat.,  as  amended,  1066, 1082; 

47  U.S.C  154,  303) 

Federal  Communications  Commission. 

CharlmScboit 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

(FR  Doc  M-2Sn9  Fikd  11-14-M:  8:45  unl 
I  COOC  Sri}-*!-!! 


47CFRPart73 

(MM  DodMl  No.  •4-269;  RM-4572] 

FM  Broadcast  Station  In  Humnoke,  AR 

AGENCY:  Federal  Conununications 
Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  assigns 
FM  Channel  269A  to  Humnoke, 
Arkansas,  as  that  community's  first  FM 
broadcast  channel,  in  response  to  a 
petition  filed  by  James  M.  Cope. 

DATC:  Effective  January  14. 1985. 

AOOncsa:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 


FOR  FURTNER  INFORMATION  CONTACT 

D.  David  Weston,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  S  73.202(b), 
Table  of  Assignments,  FM  Broadcast  Stations 
(Humnoke,  Arkansas):  MM  Docket  No.  84- 
269,  RM-4572. 

Adopted:  October  19. 1984. 

Released:  November  8, 1984. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making,  49  FR  11688,  published 
March  27, 1984,  proposing  the 
assignment  of  FM  Channel  269A  to 
Humnoke.  Arkansas,  as  that 
community's  first  FM  broadcast  channel. 
The  Notice  was  adopted  in  response  to 

a  petition  filed  by  James  M.  Cope 
("petitioner").  Petitioner  filed  a 
statement  of  continuing  interest 
reaffirming  his  intention  to  apply  for  the 
channel,  if  assigned.  No  comments  in 
opposition  to  the  proposal  were 
received. 

2.  The  Commission  believes  that  the 
public  interest  would  be  served  by  the 
assignment  of  FM  Channel  269A  to 
Humnoke,  Arkansas,  since  it  could 
provide  a  first  local  FM  broadcast 
service  to  the  community.  The 
assignment  can  be  made  in  compliance 
with  the  minimum  distance  separation 
requirements  of  S  73.207  of  the 
Commission's  Rules  with  a  site 
restriction  1.1  miles  north  of  Humnoke. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  S§  4(i),  5(c)(1). 
303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  SS  0.61,  0.204(b)  and  0.283 
of  the  Conununication's  Rules,  it  is 
ordered.  That  effective  January  14, 1985, 
the  FM  Table  of  Assignments, 

S  73.202(b)  of  the  Commission's  Rules,  is 
amended  for  the  following  city. 


CHy 


HumnoiM.  ArtianMS... 


Chsnnal 
Na 


260A 


4.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston.  Mass  Media  Bureau,  (202)  634- 
6530.  y 

(Sees.  4,  303.  48  stat.,  as  amended. 
1066, 1082;  4?  U.S,C,  154,  303) 


Federal  Communications  Commission. 
Charie*  Schott, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

(FR  Due.  •»-28eiS  Filed  11-14-S4:S:45  ami  ' 

■NJJNO  COOC  (Tia-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  94-35:  RM-463ej 

FM  Broadcast  Station  In  Citronelle,  AL 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein,.at  the 
request  of  Barbara  Kay  Turner,  assigns 
channel  270A  to  Citronelle,  Alabama,  as 
that  community's  first  FM  service. 
date:  Effective  January  15. 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  ait  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  S  73.202(b). 
Table  of  Assignments,  FM  Broadcast  Stations 
jCitroneile,  Alabama):  MM  Docket  No.  84-35, 
RM-4638. 

Adopted:  October  29. 1984. 

Released:  November  9, 1984. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  the  Notice  of  Proposed 
Rule  Making.  49  FR  4521.  published 
February  7, 1984,  proposing  the 
assignment  of  Channel  272A  to 
Citronelle,  Alabama,  as  that 
community's  first  FM  assignment.  The 
Notice  was  adopted  in  response  to  a 
petition  submitted  By  Barbara  Kay 
Turner  ("petitioner").  Petitioner 
submitted  a  late-filed  letter  reaffirming 
her  intention  to  apply  for  the  channel,  if 
assigned.'  Late-filed  comments  were 
submitted  by  WXBM-FM,  Inc. 
("WXBM").Micensee  of  StaUon  WXBM- 


'  Petitioner'*  late-nied  commenti  were  not     » 
accompanied  by  a  requeat  for  their  acceptance  nor 
was  a  reason  given  for  the  untimely  filing.  However, 
they  will  t)e  accepted  herein  to  permit  the  statement 
of  continuing  interest  in  the  Citronelle  assignment. 
'WXBM's  comments  and  counterproposal  were 
not  timely  submitted,  but  were  accompanied  by  a 
.petition  for  leave  to  Hie  late  comments  requesting 

Continued 
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FM,  Milton,  Florida.  No  other  comments 
in  opposition  to  the  proposal  were 
received. 

2.  WXBM  requests  that  Channel  270A 
be  assigned  to  Citronelle  instead  of 
Channel  272A,  thereby,  enabling  WXBM 
to  upgrade  its  station  in  order  to 
preserve  full  Class  C  status  in 
compliance  with  the  new  rules 
implemented  March  1, 1984,  in  MM 
Docket  No.  84-231,  49  FR  11214, 
published  March  26. 1984. 

3.  We  believe  the  public  interest 
would  be  served  by  the  assignment  of 
channel  270A  to  Citronelle,  Alabama, 
since  it  could  provide  a  first  FM  service 
to  the  community.  The  channel  can  be 
assigned  in  compliance  with  the 
minimum  distance  separation 
requirements  of  S  73.207  of  the 
Commission's  Rules,  with  a  site 
restriction  of  4.7  kilometers  (2.9  miles) 
northeast  of  the  community. 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  S  S  4(i).  5(c)(1). 
303  (g)  and  (r)  and  307(b)  of  the       , 
Communications  Act  of  1934.  as    •  -  • 
amended,  and  SS  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
That  effective  January  15, 1985.  the  FM 
Table  of  Assignments,  ft  73,202(b)  of  the 
Commission's  Rules,  is  amended  as 
follows: 


at, 


CttrofwNa,  Alafattfna ., 


Channal 
No 


27QA 


5.  It  is  further  ordered,  That  this 
proceeding  is  terminated. 

6.  For  further  information  concerning 
the  above,  contact  Patricia  Rawlings, 
Mass  Media  Bureau,  (202)  634-6530. 

(Sees.  4.  303,  48  Stat.,  as  amended.  1066. 1082: 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

ChariM  Schott, 

Chief,  Policy  and  Rules  Division.  Mass  Medio 

Bureau. 

|FK  Doc  S4-2SnS  Filed  n-14-M:  MS  un\ 

■ouNo  coot  arn-oi-n 


47  CFR  Part  73 

[MM  Docket  No.  03-1059;  RM-4563] 

FM  Broadcast  Station  In  Femdale,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  taken  herein,  at  the 
request  of  Leroy  Demery,  assigns  FM 


Channel  257A  to  Femdale.  California,  as 
that  community's  first  FM  allocation. 
DATE:  Effective:  January  14, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  amFOrder  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  i  73.202(b). 
Tabic  of  Assignments.  FM  Broadcast  Stations 
(Femdale,  California):  MM  Docket  No.  83- 
1059,  RM-4563. 

Adopted:  October  2a  1964. 

Released:  November  8, 1984. 

By  tlie  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  the  Notice  of  Proposed 
Rule  Making.  48  FR  47023,  published 
October  17. 1983,  proposing  the 
assignment  of  FM  Channel  257A  to 
Femdale,  California,  as  that 
community's  first  FM  allocation.  The 
Notice  was  adopted  in  response  to  a 
petition  filed  by  Leroy  Demery 
("petitioner").  Petitioner  submitted  late 
filed  comments  reaffirming  his  intention 
to  apply  for  the  channel,  if  assigned.'  No 
other  comments  or  oppositions  to  the 
proposal  were  received. 

2.  The  Commission  believes  that  the 
public  interest  would  be  served  by  the 
assignment  of  FM  Channel  257A  to 
Femdale,  California,  in  order  to  provide 
a  first  FM  service  to  the  community.  The 
assignment  can  be  made  in  compliance 
with  the  minimum  distance  separation 
requirements  of  S  73.207  of  the 
Commission's  Rules. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  IS  4(i),  5(c)(l], 
303  (g)  and  (r)  and  307(d)  of  the 
Communications  Act  of  1934,  as 
amended,  and  SS  0-61,  0.204(b)  and 
0.283,  of  the  Commission's  Rules,  it  is 
ordered.  That  effective  January  14, 1985, 
the  FM  Table  of  Assignments, 

S  73.202(b)  of  the  Rules,  is  amended  with 
regard  to  the  following  community:    ■ 


CHy 

ttmwim 
No. 

Famdal*.  CaMomta 

2S7A 

4.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 


their  acceptance.  We  l>elieve  these  comments 
should  be  aoceptad  since  WXBM  Inc.  rscaotly 
acquired  the  station  and  was  not  the  licanaae  ■*  of 
the  filing  deadline. 


'  Petitioner's  comments  were  not  Umely  filed,  but 
will  l>e  accepted  for  the  purpose  of  permitting  the 
petitioner  to  reaffirm  his  intereM  in  the  proposad 
channel 


5.  For  further  information  concerning 
the  above,  contact  Patricia  Rawlings, 
Mass  Media  Bureau,  (202)  634-6530. 

(Sees.  4.  303,  48  Stat.,  as  amended.  1068. 1082: 

47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Charles  ScfaoH. 

Chief  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

(FR  Doc  84-2S914  Filed  il-14-B4:  &-4S  «m| 

anxmo  cooc  ctii-oi-m 


47  CFR  Part  73 

(MM  Docket  No.  83-948;  RM-44MI 

FM  Broadcast  Station  in  Keyser.  WV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  assigns  Channel 
296A  as  a  second  FM  channel  to  Keyser. 
West  Virginia,  in  response  to  a  petition 
filed  by  Anna  Louise  Newman. 

DATE:  Effective  January  14, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  S  73.202(b) 
Table  of  Assignments  FM  Broadcast  Stations 
(Keyser,  West  Virginia):  MM  Docket  83-948. 
RM-4498. 

Adopted:  October  19, 1984. 

Released:  November  8, 1984. 

By  the  Chief,  Policy  and  Rules  Division.   • 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making  48  FR  41465.  published 
September  15, 1983,  proposing  the 
assignment  of  Channel  296A  to  Keyser. 
West  Virginia,  as  the  community's 
second  FM  allocation.  The  Notice  was 
adopted  in  response  to  a  petition  filed 
by  Anna  Louise  Newman  ("Petitioner"). 
Supporting  comments  were  filed  by  the 
petitioner  reaffirming  her  intention  to 
apply  for  the  channel,  if  assigned.  No 
other  comments  were  received.  . , 

2.  The  Commission  believes  that  tM 
public  interest  would  be  served  by  the 
assignment  of  Channel  296A  to  Keyser. 
West  Virginia,  in  order  to  provide  a 
second  FM  service  to  that  community.   - 
The  channel  can  be  assigned  in 
compUance  with  the  minimum  distance 
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separation  requirements  of  Section 
73.207  of  the  Rules. 

3.  Pursuant  to  the  authority  contained 
in  sections  4(1).  5(c)(1),  303  (g)  and  (r) 
and  307(b)  of  the  Communications  Act 
of  1934,  as  amended,  and  SS  0.61, 
a204(b]  and  0.283  of  the  Commission's 
Rules,  it  is  ordered.  That  effective 
January  14, 1985,  the  FM  Table  of 
Assignments  S  73.202(b]  of  the 
Commission's  Rules  is  AMENDED  with 
regard  to  the  following  community: 


°*' 

Ctanrat 
Ma 

Km^m  mttty^f^ 

231,  296A 

4.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Mass  Media  Bureau,  (202)  634- 
6530. 

(Sees.  4.  303,  48  Stat,  as  amended.  1066, 1062: 

47  U.S.C  154.  303) 

Federal  Communications  Commission. 

ChariM  Scfaott, 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

(Fll  Doc  M-iWlS  FiM  11-14-M;  S:4S  un) 
:S71»-«1-II 


47  CFR  Part  73 

[MM  Docket  Na  •4-13;  RM-45t21 

FM  Broadcast  Station  in  Tuscola,  Ml 

AQCNCY:  Federal  Communications 
Commission. 

action:  Final  rule. 


:  Action  taken  herein  assigns 
Channel  269A  to  Tuscola.  Michigan,  as 
that  community's  first  FM  service.  This 
action  was  taken  in  response  to 
comments  Hied  by  James  J.  McCluskey. 
DATE  Effective:  January  15, 1985. 
AOORESS:  Federal  Conununications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  IMFORMAHON  CONTACT: 
Patricia  Rawlings,  Mass  Media  Bureau, 
(202)  634-6530. 
SUFPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  8  73.202(b), 
Table  of  Assignments.  FM  Broadcast  Stations 
(Tuscola.  Michigan);  MM  Docket  No.  84-13. 
RM-4582. 

Adopted:  October  19, 1984. 

Released:  November  9, 1984. 

By  the  Chief,  Policy  and  Rules  Division. 


1.  The  Commission  has  under 
consideration  the  Notice  of  Proposed 
Rule  Making.  49  FR  3216,  published 
January  26, 1984.  proposing  the 
assignment  of  Channel  269A  to  Tuscola, 
Michigan,  as  that  community's  first  FM 
assignment.  The  Notice  was  adopted  in 
response  to  a  petition  filed  by  Robert  A. 
Sherman  ("petitioner").  Petitioner 
advised  the  Commission  on  January  27, 
1984  that  he  no  longer  intended  to 
pursue  the  proposal.  However, 
comments  were  filed  by  James  J. 
McCluskey  ("McCluskey"),  in  which  he 
expressed  an  intention  to  apply  for  the 
channel,  if  assigned. 

2.  The  Commission  believes  that  the 
public  interest  would  be  served  by  the 
assignment  of  Channel  269A  to  Tuscola, 
Michigan,  as  that  communjty'tf  first  FM 
service.  The  assignment  can  be  made  in 
compliance  with  the  minimum  distance 
separation  requirements  of  Section 
73.207  of  the  Commission's  Rules  with  a 
site  restriction  of  2.3  kilometers  (1.4 
miles)  east  of  the  city  to  avoid  short- 
spacings  to  Stations  WILS-FM  (Channel 
289A)  in  Lansing,  Michigan,  and  Station 
WDBI-FM  (Channel  269A)  in  Tawas 
City,  Michigan. 

3.  Canadian  concurrence  has  been 
obtained  since  the  proposal  is  within  320 
kilometers  (200  miles)  of  the  Canadian- 
U.S.  border. 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  K  0.61,  0.204  and  0.283  of 
the  Commission's  Rules,  it  is  ordered. 
That  effective  January  15, 1985,  the  FM 
Table  of  Assignments,  S  73.202(b)  of  the 
Commission's  Rules,  is  amended  for  the 
following  community: 


Clly 


Tuscola.  Mlct«gwt.. 


Channal 
No. 


ZeOA 


5.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

6.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau,  (202) 
634-6530. 

(Sees.  4.  303.  48  Stat.,  as  amended.  1066. 1082; 
47  II.S.C.  154.  303). 

Federal  Communications  Commission. 

Charles  Scfaott 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc  S4-29eiS  Filed  11-14-S«:  fttS  am) 
MLLMO  CODE  S/ia-OI-M 


47  CFR  Part  73  '\ 

[BC  Docket  No.  82-186;  RM-36$5;  FCC  84- 

514)  ^        -  . 

*. 

FM  Broadcast  Station  Blanketing 
Interference 

AOENCV:  Federal  Communications 
Commission. 

ACTION:  Final  rules. 

SUMMARY:  This  action  amends  the  rules 
regarding  FM  broadcast  station 
blanketing  interference.  The  current 
rules  are  considered  to  be  too 
ambiguous  to  permit  proper  enforcement 
when  the  need  arises.  The  new  rules 
define  an  area  where  blanketing 
interference  can  be  assumed  to  exist 
and  places  full  responsibility  on 
permittees  to  remedy  complaints  of 
banketing  interference  within  this  area. 
Existing  licensees  are  urged  to 
cooperate  with  complainants  and 
provide  information  regarding  possible 
remedies  to  reduce  the  interference. 

EFFECTn^E  date:  The  effective  date  of 
this  rule  will  be  January  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  A.  Lewis,  Mass  Media  Bureau. 
(202)  632-9660. 

* 

Lists  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  Termination  of 
Proceeding 

In  the  Matter  of  FM  Broadcast  Station 
Blanketing  Interference  (BC  Docket  No.  82- 
186.  RM-3655). 

Adopted:  October  26, 1984. 

Released:  November  8. 1984.  •  ' 

By  the  Commission. 

Introduction  • 

1.  The  Commission  has  under 
consideration  a  Notice  of  Proposed  Rule 
Making  [Notice)  adopted  on  April  1, 
1982.  and  the  comments  and  reply 
comments  filed  thereto,  concerning  a 
proposal  to  clarify  the  Commission's 
Rules  regarding  FM  blanketing 
interference. ' 

2»  Blanketing  interference  occurs 
when  "an  FM  station's  signal  strength  or 
signal  power  density  is  of  such 
magnitude  that  if  causes  receivers  near 
the  transmitting  antenna  to  be  partially 
or  completely  blocked  from  receiving 
other  broadcast  stations."  '  Although 


'  Notice  of  Proposed  Rulemaking  in  BC  Docket 
No.  S2-iae  (47  iH  18036.  May  3. 1962)  adopted  April 
1.1982. 

'  Blanketing  occurs  in  both  TV  and  FM  receivers. 
Throughout  this  Order,  use  of  the  term  "receiver" 
pertains  to  Irath. 


»  i' 
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the  Commission's  Rules  presently 
recognize  this  phenomenon,  they  do  not 
define  an  area  in  which  an  FM  station 
could  expect  blanketing  to  occur,  nor  do 
they  clearly  define  the  responsibility  of 
the  FM  station  licensees  to  satisfy 
complaints.'  It  is  the  purpose  of  this 
Report  and  Order  to  present  rules  which 
clearly  define  FM  blanketing  areas  and 
to  define  the  licensee's  responsibility  for 
remedying  interference  complaints 
within  this  area.  In  accordance  with 
Section  73.508(a)  of  the  Commission's 
Rules,  both  commercial  and 
noncommercial  educational  FM 
broadcast  stations  are  subject  to  the 
provisions  of  this  Order. 

Background 

3.  This  proceeding  was  initiated  in 
1980  in  response  to  a  petition  by  the 
Association  of  Federal  Communications 
Consulting  Engineers  (AFCCE)  which 
requested  changes  to  Part  73  of  the 
Commission's  Rules  to  define  a 
blanketing  area  for  FM  broadcasters 
and  define  specific  responsibilities  to 
remedy  complaints  within  this  area. 
AFCCE  proposed  that  the  115  dBu 
contour  be  used  to  define  thel>lanketing 
area.  AFCCE  further  proposed  that  an 
applicant  choosing  an  antenna  site 
where  th^  115  dBu  contour  would 
encompass  an  area  of  population 
density  greater  than  1000  people  per 
square  mile,  submit  a  showing 
demonstrating  that  no  alternative  site  is 
available.  Two  parties  submitted 
comments  in  response  to  the  AFCCE 
petition,  the  American  Broadcasting 
Company  (ABC)  and  Minnesota  PubUc 
Radio  (MPR).  Both  parties  supported  the 
intent  of  the  petition  although  ABC  was 
opposed  to  the  showing  and  MPR 
warned  that  the  petition  does  not 
sufficiently  account  for  the  interference 
caused  by  spurious  emissions  generated 
by  collocated  stations. 

4.  After  considering  the  available 
information,  the  Commission  adopted 
the  Notice  of  Proposed  Rulemaking  on 
April  1, 1982.  The  Notice  proposed  to 
adopt  the  115  dBu  contour  as  the 
definition  of  the  blanketing  area  and 
placed  full  financial  responsibihty  on 
licensees  to  remedy  interference 
complaints  within  this  contour  caused 
by  blanketing.  The  Notice  declined, 
however,  to  propose  the  alternate  site 
showing  described  in  the  AFCCE 
petition.  In  response  to  the  Notice, 
approximately  20  parties  filed 
comments,  reply  comments,  and 
engineering  studies.*  It  is  on  this  record 
that  this  Report  and  Order  is  based. 


*  Section  73.315(e)  of  the  Commission's  Rules. 

*  See  Appendix  B  for  list  of  commenting  parties. 


Comments 

5.  The  majority  of  commenters  to  the 
Notice  accepted  the  need  for  rules  to 
govern  blanketing  interference. 
Although  the  majority  of  licensees  are 
satisfying  complaints  without  regulation, 
most  commenters.  including  many  FM 
licensees,  stated  that  clarifications  of 
the  current  rules  would  be  of  benefit  and 
are  needed. 

6.  The  major  disagreement  with  the 
Notice  dealt  with  the  calculation  of  the 
115  dBu  contour.  We  proposed  a  method 
to  determine  the  distance  to  the  115  dBu 
contour  based  on  free  space 
propagation.  Thus,  the  method  did  not 
consider  specific  antenna  heights  nor 
specific  antenna  patterns.  Commenters 
argued  against  such  a  method  stating 
that  by  neglecting  to  incorporate  the 
specific  facilities  into  the  calculation, 
the  area  of  responsibility,  as  well  as  the 
burden,  would  be  increased. 
Commenters  also  pointed  out  that 
deficient  input  selectivity  and 
insufficient  circuit  shielding  of  receivers 
were  primary  contributors  to 
susceptibility  to  blanketing  interference. 
Some  commenters  urged  the 
Commission  to  mandate  receiver 
standards  and  thereby  place  the  burden 
on  manufacturers  instead  of 
broadcasters.  Commenters  also  pointed 
out  that  the  Commission  has  always  set 
allocation  standards  by  considering 
receivers  of  good  design  and  urged  the 
Commission  to  continue  that  practice 
within  this  proceeding. 

7.  Most  commenters  favored  the 
Commission's  proposal  to  assign  shared 
responsibility  to  collocated  stations. 
ABC,  The  Senior  Road  Tower  Group, 
and  the  Joint  Comments  of  FM  Licensees 
(Joint  Comments),  however,  proposed 
that  if  the  offending  station  could  be 
identified  easily,  that  station  should 
bear  full  responsibility.  Minnesota 
Public  Radio  (MPR)  submitted  very 
detailed  reports  regarding  the 
interference  generated  by  collocated 
stations.  The  reports  dealt  with  an 
interference  known  as  third  order 
intennodulation  which  is  similar  in  its 
effects  to  blanketing  but  different  in 
origin.  MPR  urged  the  Commission  to 
consider  third  order  intermodulation  in 
this  proceeding  and  to  adopt  appropriate 
rules. 

Issue  Analysis 

8.  The  issues  to  be  resolved  in  this 
proceeding  are: 

(1)  The  Need  for  a  Change  in  the  FM 
Blanketing  Rules; 

(2)  The  Extent  of  the  Blanketing  Area  and 
the  Method  of  Calculation: 

(3)  The  Licensee's  Responsibility  Within 
the  Blanketing  Area; 


(4)  The  Responsibility  of  Collocated 
Stations; 

Each  of  these  issues  will  be  developed 
separately. 

Issue  1:  Need  for  a  Change  in  the  FM 
Blanketing  Rules 

9.  As  indicated  in  the  Notice,  the 
present  rule  is  ambiguous  as  to  the 
definition  of  blanketing  and  the 
licensee's  responsibility  to  correct  it 
The  Commis.on  believes  that  the 
specificity  contained  in  the  proposed 
rule  benefits  both  the  applicant  and  the 
listening  pubUc.  By  defining  a  specific 
area  of  responsibility,  the  appUcant  can 
perform  a  cost-benefit  analysis  of  the 
proposed  antenna  site  before 
construction  and  before  commencement 
of  program  tests  and  can  then  make  an 
educated  decision  as  to  the 
appropriateness  of  that  particular  site. 
By  counting  the  homes  within  the 
proposed  115  dBu  contour,  the  applicant 
can  find  a  reasonable  estimate  of  the 
expected  cost  of  eliminating  the 
interference.  The  people  within  this  area 
would  also  be  assured  of  being  able  to 
continue  receiving  existing  stations. 
Finally,  elimination  of  the  ambiguity 
contained  within  the  current  rule  will 
reduce  the  Ukelihood  of  arguments  and 
litigation. 

10.  The  National  Association  of 
Broadcasters  (NAB)  points  out  that  the 
proposed  rule  appears  inconsistent  with 
Section  73.315(b)  which  luges  appUcants 
to  locate  as  near  the  center  of  the  city  of 
license  as  possible.  Such  areas  have 
high  population  densities,  and  create  a 
large  number  of  possible  blanketing 
interference  cases.  Section  73.315(b)  of 
the  Rules  is  not  proscriptive.  Rather,  it 
sets  forth  various  factors  to  be 
considered  by  an  applicant  in  selecting 
a  transmitter  site.  Consistent  with  our 
other  actions  herein,  we  beUeve  it  is 
appropriate  to  amend  Section  73.315(b) 
to  incorporate  our  concerns  on 
blanketing  interference.  This  is  not  to 
say  the  Commission  will  reject  any 
application  which  specifies  a  downtown 
antenna  site,  but  we  will  urge  applicants 
to  actively  consider  blanketing 
interference  when  choosing  an  antenna 
site  and  to  design  stations  that  minimize 
such  interference. 

Issue  Z-  Blanketing  Area  and  Method  of 
Calculation 

11.  The  use  of  the  115  dBu  contour  as 
the  definition  for  the  blanketing  area 
was  first  proposed  in  the  AFCCE 
petition.  Most  commenters  agreed  with 
its  use;  however,  some  were  critical  of 
the  method  proposed  to  calculate  the 
contour.  As  discussed  earlier,  the 
Commission  proposed  using  the  inverse 
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distance  method,  based  on  maximum 
peimitted  facilities,  applied  to  the  main 
radiation  lobe  in  the  horizontal  direction 
only  (see  Notice  for  a  complete 
discussion).  This  method  ignores  the 
vertical  radiation  pattern  of  the  antenna 
and  does  not  account  for  antenna  height. 
The  Notice  stated,  as  Hid  many 
commeoters.  that  very  hi^h  antennd 
heights  normally  tend  to  lessen 
blanketing  interference  and  their  use 
should  be  encouraged. 

12.  Notwithstanding  the  opposition 
found  in  the  comments,  the  Commission 
continues  to  believe  that  the  original 
inverse  distance  calculation  proposed  in 
the  Notice  will  ensure  that  all  vaUd 
complaints  are  satisfied.  The  simplicity 
and  certainty  contained  within  this 
equation  renders  it  more  advantageous 
than  considering  actual  antenna  vertical 
patterns.  Thus,  the  question  of  who  Ues 
within  the  area  of  responsibility 
becomes  a  simple  issue.  Any  Other 
method  of  prediction  fosters  debates 
over  actual  versus  theoretical  antenna 
patterns,  leading  to  ill-defined  areas  of 
responsibilities.  Finally,  the  needs  of  the 
Ustening  public  must  rank  high  in  this 
decision.  Even  though  the  method  being 
adopted  to  calculate  the  115  dBu  contour 
roay  extend  the  area  of  responsibility 
somewhat,  it  will  assure  that  a  minimum 
number  of  FM  bsteners  are  affected  by 
new  stations.  Stations  that  are  truly  not 
causing  interference  will  feet  no  impact 
by  these  actions. 

13.  The  National  Radio  fooadcasters 
Association  (NRBA)  believes  that  when 
an  antenna  with  horizontal  directivity  is 
used,  it  would  be  more  appropriate  to 
calculate  the  115  dBu  contour  using  the 
ERP  "in  the  pertinent  horizontal 
direction"  and  requested  an  appropriate 
modification  of  the  proposed  rule.  This 
is  a  raore  realistic  depiction  of  a 
directional  antenna's  contour  and  the 
rule  will  be  amended  accordingly.  Also, 
we  believe  it  appropriate  to  consider  the 
effect  of  beam  tilt  on  the  calculation  of 
the  115  dBu  contour.  By  employing  the 
formula  given  in  the  Notice,  stations 
using  beam  tilt  would  calculate  a  115 
dBu  contour  with  less  ariea  than  that 
intended  by  the  formula.  Therefore, 
instead  of  calculating  the  contour  using 
the  ERP  in  the  horizontal  direction  only, ' 
calculations  will  be  made  using  the 
maximum  ERP  of  the  main  radiated  lobe 
regardless  of  orientation. 

14.  By  continuing  to  use  the  inverse  - 
distance  method  to  calculate  the  115 
dBu  contour,  the  Commission  creates  an 
additional  consideration  for  FM  station 
applicants.  Since  the  area  of 
responsibility'  will  probably  be  greater 
than  if  other  predictive  methods  were 
used,  it  becomes  even  more  essential  for 


applicants  to  design  stations  which 
minimize  the  potential  of  blanketing 
interference.  By  accordingly  amending 
§  73.315(b),  the  Commission  urges 
applicants  to  consider  the  trade-offs 
involved  in  selecting  sites  that  will 
minimize  interference. 

Issue  3:  Licensee's  Responsibilities 

15.  The  Notice  proposed  that  all 
licensees  be  required  to  satisfy  all 
blanketing  interference  complaints 
without  cost  to  the  complainant.  This 
requirement  did  not  include  those 
complaints  outside  the  realm  of 
reasonableness,  such  as,  malfunctioning 
or  mistuned  receivers,  improperly 
installed  antenna  systems,  use  of  high 
gain  antennas  or  antenna  booster 
amplifiers  and  non-RF  devices  such  as 
tape  recorders  or  hi-fi  amplifiers 
(phonographs).  7 " 

16.  New  applicants  should  choose 
antenna  sites  which  balance  the  need  to 
provide  the  requisite  signal  to  the  city  of 
license  while  minimizing  blanketing 
interference.  Ideally,  the  site  will  be 
sparsely  populated.  To  encourage  such 
site  selection,  the  rule  will  place  full 
financial  responsibility  for  correcting 
complaints  within  the  blanketing  area 
on  applicants  who  conmience  program 
test  authority  on  or  after  January  1, 1985. 

17.  Although  the  majority  of 
interference  situations  should  occur 
within  the  defined  area,  some  isolated 
interference  may  occur  beyond  the 
blanketing  area  perimeter.  For  such 
complaints,  licensees  and  permittees  are 
expected  to  cooperate  with 
complainants  by  providing  technical 
assistance  in  determining  the  cause  of 
the  problems  and  providing  advice  on 
corrective  measures.  Stations,  however, 
have  no  financial  obligation  to  resolve 
such  problems. 

18.  One  commenter,  Maine  Radio  and 
Television  Company,  urged  the 
Commission  to  adopt  the  alternative  site 
showing,  as  proposed  in  the  original 
AFCCE  petition.  It  was  the  view  of  the 
Commission  during  the  Notice  that 
placing  full  financial  obligation  on 
applicants  renders  the  showing 
unnecessary  as  applicants  are  in  a 
better  position  to  weigh  their  trade-off 
decisions  than  the  Commission.  This 
viewpoint  has  not  been  changed  and, 
therefore,  the  showing     shall  not  be 
required. 

19.  Comments  received  in  response  to 
the  Notice  urged  the  Commission  to 
grandfather  existing  stations.  This 
would  leave  existing  stations  subject,  to 
the  present  rule  which  places 
responsibility  on  stations  to  satisfy  all 
complaints.  As  stated  earlier,  the 
Commission  believes  too  much 
ambiguity  exists  in  such  a  rule. 


Therefore,  the  rule  will  be  amended  to 
delete  the  ambiguity  but  leave  the  intent 
intact 

20.  The  new  rule  will  require  existing 
stations  to  provide  technical  assistance 
to  complainants.  This  entails  the 
providing  of  information  on  the  cause  of 
the  interference  and  also  providing 
infvormation  on  proper  corrective 
measures.  Incorporating  this  provision 
into  the  Rules  will  provide  existing 
stations  protection  from  a  continuing 
financial  hardship  while  clearly  stating 
their  responsibilities. 

21.  In  providing  protection  to  existing' 
licensees  against  continuing  financial 
burdens,  the  Commission  must  address 
the  issue  of  how  to  treat  modified 
facilities  of  existing  stations.  Since 
modifications  to  a  station's  antenna  can 
create  new  levels  of  blanketing 
interference,  the  Commission  believes 
that  the  existing  licensee  should  be  held 
responsible  for  any  complaints  arising 
from  the  installation  of  a  new  antenna. 
Therefore,  existing  stations  that  replace 
their  current  antennas  on  or  after 
January  1, 1985,  will  assume  full 
financial  responsibility  for  the 
satisfaction  of  blanketing  interference 
complaints  within  their  areas  of 
responsibility  for  a  period  of  one  year 
beginning  with  commencement  of 
operations  with  the  new  antenna.  A 
corresponding  provision  dealing  with  a 
major  change,  such  as  a  change  of 
power,  however,  is  unnecessary  since  a 
major  change  requires  a  new 
Construction  Permit.  At  that  point,  an 
existing  station  would  fall  under  the 
authority  of  the  blanketing  rules  for 
permittees. 

22.  Commenters  also  suggested 
imposition  of  a  time  limit  on  the  full 
financial  obligation  of  stations  to  correct 
blanketing  interference.  Thus,  a  licensee 
that  originally  located  in  a  sparsely 
populated  area  which  later  becomes 
urbanized,  would  not  incur  the  same 
obligation  as  a  new  station  in  that  area. 
The  Commission  agrees.  New 
permittees,  therefore,  will  assume  full 
financial  responsibility  to  satisfy 
blanketing  interference  complaints 
received  by  the  station  during  a  one 
year  period  following  the 
commencement  of  program  tests.  After 
this  period,  the  stations  will  fall  under 
the  rule  for  existing  stations. 

23.  Many  commenters  urged  the 
Commission  to  apply  new  rules  to 
receivers  and  set  receiver  standards. 
Comments  stated  that  Docket  No.  14185. 
which  implemented  the  FM  allocations 
table,  was  based  on  "receivers  of  good 
quality."  The  Joint  Comments  slated 
that  to  stray  from  this  decision  would 
"diminish  wht^ever  incentive  exists  to 
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develop  better  quality  receivers."  Many 
commenters  shared  this  view,  stating 
the  Commission  is  making  broadcasters 
responsible  for  deficient  receivers. 

24.  It  is  not  the  Commission's 
intention  to  overly  burden  licensees  by 
this  proceeding.  That  is  why  existing 
stations  merely  have  to  provide 
assistance  in  resolving  complaints  to 
satisfy  their  obligations.  Rather,  it  is  our 
intent  to  have  applicants  place 
blanketing  interference  high  on  their 
priority  lists  when  choosing  antenna 
sites.  We  do  not  expect  licensees  to 
replace  cheap,  hand  held  radios  with 
expensive  FM  tuners,  but  we  decline  to 
include  a  clause  that  would  protect 
receivers  of  "good  design  only."  We 
expect  permittees  and  licensees  to  meet 
the  intent  of  this  rule  and  remedy 
interference.  As  commenters  have 
pointed  out,  this  is  already  being  done 
by  the  majority  of  licensees  today.  As 
First  Media  states  "Past  experience  has 
clearly  demonstrated  that  FM  Ucensees 
are  fully  capable  of  and  willing  to 
resolve  those  relatively  few  reasonable 
complaints  of  blanketing  interference 
that  are  received."  Likewise,  the 
Commission  declines  to  set  receiver 
interference  rejection  standards. 
Government  standards  tend  to  be  slow 
in  development  and  inflexible  in  change. 
A  more  desirable  situation  would  be 
voluntary  standards  developed  by 
industry  leaders. 

25.  ABC  and  the  Joint  Comments 
assumed  in  their  comments  that  mobile 
receivers  would  be  excluded  fi-om  any 
new  rules  and  sought  verification  on  this 
assumption.  The  Notice  did  not  discuss 
mobile  receivers  but  past  Commission 
policy  has  normally  excluded  them  from 
consideration  due  to  their  inherent 
transient  nature.  This  proceeding  is  no 
different  and,  thus,  mobile  receivers 
shall  be  excluded  under  the  provisions 
of  these^les. 

Issue  4:  Collocated  FM  Stations 

26.  As  a  result  of  Commission., 
inquiries  contained  in  the  Notice,  much 
debate  was  submitted  within  the 
comments  concerning  collocated  FM 
stations.  As  a  result  of  consideration  of 
these  comments,  the  following  policies 
will  be  adopted. 

27.  A  station  choosing  to  collocate 
with  existing  FM  stations  shall  assume 
full  responsibility  to  remedy  new 
interference  complaints.  This  decision 
was  widely  supported  in  the  comments 
and  is  consistent  with  the  Commission's 
policy  that  the  last  station  entering  a 
market  shall  assume  responsibility  for 
any  new  interference  created.  Stations 
collocating  and  commencing  operation 
concurrently  shall  assume  joint 
responsibility  for  the  rectification  of 


blanketing  complaints.  This  proposal 
was  also  widely  supported  in  the 
comments. 

28.  In  the  Notice,  the  Commission 
asked  whether  the  powers  of  collocated 
stations  should  be  added  to  find  the 
appropriate  115  dBu  contour  in 
determining  the  blanketing  area.  Many 
commenters  opposed  this  position.  The 
Commission  agrees  and  thus  decides 
that  collocated  stations  shall  assume 
financial  responsibility,  partially  or 
wholly,  for  complaints  received  within 
their  own  115  dBu  contours. 

29.  MPR  urged  the  Commission  to 
include  third-order  intermodulation 
interference,  which  occurs  within  the 
receiver,  under  the  scope  of  these  rules. 
MPR  submitted  highly  detailed  and 
complex  reports  regarding  this  issue  and 
how  it  relates  to  collocated  stations. 
Opposing  comments  stated  that  the 
third-order  intermodulation  effect  is 
largely  a  receiver  problem  and  not 
manageable  by  broadcasters.  Upon 
review  of  MPR's  reports  and  the  reply 
comments  concerning  them,  the 
Commission  has  decided  not  to  include 
the  interference  referred  to  by  MPR  as 
RITOIE  (Receiver  Induced-Third  Order- 
Intermodulation  Effect)  under  the  scope 
of  this  Rule  Making.  This  interference  is 
not  consistent  with  the  definition  of 
blanketing  interference  as  offered  in  the 
Notice  and  will  not  be  considered 
further. 

30.  Regulatory  Flexibility  Act  Final 
Analysis. 

L-Reason  for  action.  Lack  of 
specificity  in  the  present  Rules  leaves 
the  question  of  responsibility  for 
resolution  of  interference  ill-defined. 
The  increasing  number  of  FM  stations 
and  the  practice  of  collocating  higher 
powered  stations  within  densely 
populated,  center-city  areas,  contribute 
to  the  potential  for  blanketing 
interference.  It  is  deasirable  to  have  FM 
station  applicants  consider  blanketing 
interference  when  designing  their 
stations  and  the  present  Rules  do  not 
sufficiently  accomplish  this  goal. 

II.  "Purpose  of  rules.  The  new  rules 
establish  the  area  where  blanketing  oan 
be  assimied  to  exist  and  clearly  define  a 
station's  responsibility  for  satisfying 
complaints  of  blanketing  interference 
within  this  area.  Also,  they  encourage 
more  consideration  of  blanketing 
interference  by  applicants  in  selecting 
transmitter  sites  to  minimize 
interference. 

in.  Legal  basis.  Section  363(f)  and 
303(r)  of  the  Communications  Act  of 
1934  as  amended,  in  order  that  stations 
may  operate  free  from  harmful 
interference  within  their  service  areas. 

rv.  Description,  potential  impact,  and 
number  of  small  entities  affected.  This 


action  would  clarify  the  FM  station 
licensee's  responsibilify  for  correcting 
blanketing  interference  in  the  area 
around  the  transmitter.  The  proposed 
rule  would  affect  all  new  FM  station 
applicants.  Existing  stations  are  not 
affected,  they  are  merely  being  urged  to 
follow  the  rule's  intent.  In  the  worst 
case,  a  permittee  may  have  a  large 
financial  burden  to  rectify  complaints. 
However,  with  good  station  design  this 
burden  could  be  reduced  significantly. 

V.  Recording,  recordkeeping,  and 
other  compliance  requirements. 
Permittees  commencing  program  test 
authorify  on  or  after  12/01/84,  will  be 
required  to  satisfy  all  complaints  of 
blanketing  interference  within  the 
defined  blanketed  area  for  a  period  of 
one  year.  After  one  year,  they  and  all 
existing  stations  are  urged  to  help  in 
resolving  complaints  of  blanketing 
interference.  "There  are  no  specific 
record  keeping  requirements. 

VI.  Federal  rules  which  overlap, 
duplicate,  or  conflict  with  this  rule. 
None. 

Vn.  Significant  alternatives  not 
adopted.  None. 

31.  The  Secretary  shall  cause  a  copy 
of  this  Report  and  Order,  including  £e 
Final  Regulatory  Flexibilify  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  th^  Small  Business 
Administration  ki  accordance  with 
Paragraph  603(al  of  the  Regulatory 
Flexibilify  Act  (Hub.  L  No.  96-354, 94 
Stat.  1164,  50  U.ic.  et  seq.]. 

32.  Accordingly,  it  is  ordered, 
pursuant  to  the  authorify  contained  in 
Sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  that  Part  73  of  the 
Commission's  Rules  is  amended  ^ 
effective  01/01^1985,  as  set  forth  in  the 
atta^ed  Appendix.  It  is  further  ordered, 
that  the  proceeding  in  MM  Docket  82- 
186  is  hereby  terminated. 

32.  For  further  information  on  this 
matter,  contact  Michael  A.  Lewis,  Mass 
Media  Bureau,  at  (202)  632-9660. 

(Sees.  4,  303,  48  stat..  as  amended.  1066. 
1082;47U.S.C.  154.  303) 

Federal  Communications  Commission. 

William }.  Tricaiicp, 

Sec^tary.  .       ••    ■ 

Appendix  A 


1.  47  CFR  73.310  is  amende^a  by  adding 
a  new  definition  for  FM  blanketing  in 
alphabetical  sequence  in  paragraph  (a) 
to  read  as  follows: 

.§73.310   OeflnMons. 
(a)  *  — 
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FM  Blanketing.  Blanketing  is  that 
form  of  interference  to  the  reception  of 
other  broadcast  stations  which  is 
cauwd  by  the  presence  of  an  FM 
broadcast  signal  of  115  dBu  (562  mV/ro) 
or  greater  signal  strength  in  the  area 
adjacent  to  the  antenna  of  the 
transmitting  station.  The  115  dBu 
contour  is  referred  to  as  the  blanketing 
contour  and  the  area  within  this  contour 
is  referred  to  as  the  blanketing  area. 

2.  47  CFR  73.315  is  amended  by 
revising  the  headnote  and  paragraph  (b). 
by  removing  paragraph  (e).  and  by 
redesignating  current  paragraph  (f)  as 
paragraph  (e)  as  follows: 

97&315    FMtranamittsr  location. 


(b)  The  transmitter  location  should  be 
chosen  to  maximize  coverage  to  the  city 
of  license  while  minimizing  interference. 
This  is  normally  accompjished  by 
locating  in  the  least  populated  area 
available  while  maintaining  the 
provisions  of  paragraph  (a]  of  this 
section.  In  general,  the  transmitting 
antenna  of  a  station  should  be  located  in 
the  most  sparsely  populated  area 
available  at  the  highest  elevation 
available.  The  location  of  the  antenna 
should  be  so  chosen  that  line-of-sight 
can  be  obtained  from  the  antenna  over 
the  principle  dty  or  cities  to  be  served; 
in  no  event  should  there  be  a  major 
obstruction  in  this  path. 
•        •        •        •        • 

3.  New  47  CFR  73.318  is  added  to  the 
Commission's  Rules  as  follows: 

9  73J1S    FM  MsnkeHng  bMerfcrencc 

Areas  adjacent  to  the  transmitting 
antenna  that  receive  a  signal  with  a 
strength  of  115  dBu  (562  mV/m)  or 
greater  wiU  be  assumed  to  be  blanketed. 
in  determining  the  blanketed  area,  the 
115  dBu  contour  is  determined  by 
calculating  the  inverse  distahce  field  . 
using  the  effective  radiated  power  of  the 
maximum  radiated  lobe  of  the  antenna 
without  considering  its  vertical  radiation 
pattern  or  height.  For  directional 
antennas,  the  elective  radiated  power 
in  the  pertinent  bearing  shall  be  used. 

(a)  The  distance  to  the  115  dBu 
contour  is  determined  using  the 
following  equation: 

D  (in  k;loineter8]»a394Vp 
D  (in  miles) =a245VP 

Where  P  is  the  maximum  effective 
radiated  power  (ERP).  measured  in 
kilowatts,  of  the  maximum  radiated 
lobe. 

(b]  Permittees  or  licensees  who 
commence  program  tests,  replace  their 
antennas,  or  request  facilities 
modifications,  and  who  are  issued  a 


new  Construction  Permit  on  or  after 
January  1, 1985,  must  satisfy  all 
complaints  of  blanketing  interference 
which  are  received  by  the  station  during 
a  one  year  period.  The  period  begins 
with  the  commencement  of  program 
tests,  or  commencement  of  programming 
utilizing  the  new  antenna.  Resolution  of 
complaints  shall  be  at  no  cost  to  the 
complainant.  These  requirements 
specifically  do  not  include  interference 
complaints  resulting  from 
malfunctioning  or  mistuned  receivers, 
improperly  installed  antenr.*i  systems,  or 
the  use  of  high  gain  antennas  or  antenna 
booster  amplifiers.  Mobile  receivers  and 
non-RF  devices  such  as  tape  recorders 
or  hi-G  amplifiers  (phonographs]  are 
also  excluded. 

(c]  A  permittee  collocating  with  one  or 
more  existing  stations  and  beginning 
program  tests  on  or  after  January  1, 1985. 
must  assume  full  financial  responsibility 
for  remedying  new  complaints  of 
blanketing  interference  for  a  period  of 
one  year.  Two  or  more  permittees  that 
concurrently  collocate  on  or  after 
January  1, 1985,  shall  assume  shared 
responsibility  for  remedying  blanketing 
complaints  within  the  blanketing  area 
unless  an  offending  station  can  be 
readily  determined  and  then  that  station 
shall  assume  full  financial 
responsibility. 

(d)  Following  the  one  year  period  of 
full  Hnancial  obligation  to  satisfy 
blanketing  complaints,  licensees  shall 
provide  technical  information  or 
assistance  to  complainants  on  remedies 
for  blanketing  interference. 

AppeiMiix  B 

CommentM  to  Notice  of  Proposed 
Rulemaking— Docket  No.  62-186 

1.  Joint  Comments  of  FM  Broadcast  Station 

Licensees 

2.  fiarte-Hanks  Radio  Inc. 

3.  Maine  Radio  and  Television  Company 

4.  Consumer  Electronics  Group  of  the 

Electronic  Industries  Association 

5.  National  Radio  Broadcasters  Association 

6.  Association  of  Federal  Communications 

Consulting  Engineers 

7.  National  Public  Radio 
a  Vir  James  P.C. 

9.  American  Broadcasting  Company  Inc 

10.  National  Association  of  Broadcasters 

11.  Viacom  International  Inc. 

12.  Corporation  of  Public  Broadcasting 

13.  WROK,  Inc. 

14.  Senior  Road  Tower  Group 

15.  WUOL  Radio 

16.  Westinghouse  Broadcasting  and  Cable. 

Inc. 

17.  William  F.  Ruck.  Jr. 
la  J.G.  Roundtree,  P.E 

19.  First  Media  Corporation 
20l  Cox  Communications,  Inc. 

21.  Metromedia  Inc 

22.  Minnesota  Public  Radio,  Inc. 


Reply  Comments  to  Docket  No  82-188 

1.  National  Radio  Broadcasters  Association 
Z.  FM  Broadcast  Station  Licensees 

3.  Maryland-District  of  Columbia-Delaware 

Broadcasters  Association.  Inc. 

4.  Minnesota  Public  Radio,  Inc. 

5.  The  Licensees  of  FM  Radio  Stations  KEEY- 

FM.  KDWB-FM.  WLOU  and  KQRS-FM. 
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47  CFR  Part  73  1 

(Docket  Na  20735;  RM-1301;  RM-1974;  RM- 
2655;  FCC  84-515] 

Changes  hi  the  Conmtlssion's  Rules 
Relating  to  Noncommercial, 
Educational  FM  Broadcast  Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTKNH:  Final  rule. 

SUNMIARV:  This  action  resolves  the  final 
issues  of  a  comprehensive  review  of  the 
assignment  and  operation  of  FM  stations 
located  in  that  portion  of  the  FM  band 
(86-92  MHz.  Channels  201-220)  reserved 
for  the  use  of  noncommercial, 
educational  FM  service.  Specifically,  a 
Table  of  Assignments  for  this  reserved 
spectrum  will  not  be  incorporated  into 
the  rules,  but  standards  to  minimize 
interference  to  TV  Channel  6  stations 
from  noncommercial  educational  FM 
stations  will  be  adopted. 
EFFECnvi  DATE  January  1, 1985. 

ron  FURTHER  INFORMATION  CONTACT 

Kathryn  S.  Hosford,  Mass  Media 
Bureau.  (202)  632-9660. 

SUPPLEMENTARY  INFORMATION:  . 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcast.  Television. 

Third  Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Changes  in  the  Rules 
Relating  To  Noncommercial  Educational  FM 
Broadcast  Stations  (Docket  No.  20735.  RM- 
1301,  RM-1974.  RM-2655). 

Adopted:  October  28, 1984. 
Released:  November  a  19B4. 

By  tiie  Commission:  Commissioner  Dawson 
concurring  in  the  result. 

introduction 

1.  The  Commission  has  before  it  a 
Second  Further  Notice  of  Proposed  Rule 
Making  (Second  Notice)  adopted  on 
May  13, 1982,  [47  FR  24144  on  June  3. 
1982]  and  the  tilings  made  in  response 
thereto.  The  proceeding  was  initiated  by 
a  petition  filed  by  the  Corporation  for 
Public  Broadcasting  (CPB)  on  May  12, 
1972.  The  petition  sought  a 
comprehensive  review  of  the  assignment 
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procedin'es  and  tq)er^onBl 
characteristics  of  noncommercial 
educational  TM'(NCE-FM)  staiions 
locdted  •within  Gie  reserved  FM 
broadcatft  band  fChanoels  201-220).^ 
The  Commission  lias  Already,  as  part  of 
fhis, proceeding,  adopted  several  nile 
changes  to  encourage  more  efficient  use 
df  (he  reserved  spectrum.^ 

2,.The5eca/>(y7Vb//ce  sought  to 
resolve  several  .technical  issues 
regarding  (he  potential  for  interference 
to  TV  Channel  6^^^)  stations  caused 
by  opeialion  tiiiCEr^M  atations.  A 
higli  potential  for  interfeoence  to  TV 
Channel '6  stations  exists  because  the 
NCE-FM  band  and  TV  Channel  6  are 
immediately  adjacent  in  Ireguency.  TV 
receivers  often  lack  sufficient  selectivity 
to  reject  a  stroqg  NCE-FM  signal 
resulting  in  interference.  Several  parties 
submitted  comments  and  reply 
comments  in  this  matter.  The 
information  si^pplied  was  very  useful  in 
helping  us  to  reach  a  decision  in  this 
proceeding. 

3.  The  inquiry  into  this  matter  has 
included:  studies  to  deteimine  ibe 
abilities  of  television  reaeivors  to 
distinguish  between  desired  and 
undesired  signals  of  difforing  relative 
strengths:  evaluations  of  various 
techniQues  to  remetfy  the  intei^erenoe 
problems;  and,  develqpuHuil  of  methods 
to  predict  interferenae  teutiis  and 
locations.  Numarous  issues  and  options 
were  considered  to  ameliorate  tlK 
interference  problem,  inoluding: 
development  of  .an  assignment  table  for 
NC&-FM  allotmentfi.  improved  TV 
receiver  selectivity  -standank. 
ooUocation  of  FM  and  TV  transmitters, 
the  use  of  vertical  antenna  polarization 
for  itbe  JvICE-FM  stations,  and  the  use  of 
TV  receiver  interferenoe  filters.  The 
Commission  also  developed  a  cooywter 
program  to  predict  w<heve  interfeEence  is 
likely  to  occur. 

4.  The  aohition  being  adoptad  today 
Tejeots  as  impractical  an  NCE-FM 
assignment  table  and  mandated 
improvements  in  TVTeceiverB. 
However,  the  solution  does  pejm it  wide 
latitude  ior  NCE-^ltd  aiQilicants  to 
"engineer  in"  iheir 'Stations  to  take 
advantage  of  all  available  interierence 
reducing  methods.  In  this  way,  NCE-FM 
servioe  can  be  provided  without 
substantial  interference  to  TV  Channel  6 
stations. 


■  Although  noncommercial  educational  FM 
sUtions  may  operate  on  Channels  221-300,  this 
prooeadine  ii  only  concerned  with  those  qpeiatiog 
in  that  portion  on  the  FM  band  Ksarved  lor  their 
use.  ChaiuieU.201-220. 

'  See  Firat  Report  aatd  Order  [O  FS.2tB21 
published  oo  Juns  U,  1S7S)  siui  Second. Report  and 
Order  (43  FR  39704  published  on  September  6, 1978). 


Issues 

£.  These  are  five  iiauc  issues  lo  lie 
resolved  >in  this  matter: 

(1)  Should  there  be  a  tdbledTMCE-flM 
allotments  and  powers? 

(2)  How  effective  are  Xbe  various 
inteiference  remedies?  ^ 

(3)  What  is  the  appropriate  level  of 
interference  protection? 

(4)  How  should  inteiference  be  predicted? 

(5)  If^^at  solution  should  be  adopted? 

Each  issue  will  be  developed  separately. 
Issue  1:  NCE-FM  Table  of  Allotments 

6.  Among  the  issues  raised  in  the 
Second  Notice  was  the  feasibility  af  an 
assignment  table  for  the  nonconunercial 
educational  1^  band.  The  Second 
Notice  indicated  that  the  Commission 
questioned  the  benefits  of  such  a  table. 
Most  oomments  also  reflected  fhis 
s1(epticism.  For  example  CPB.  the 
organization  that  originally  requested  a 
table,  now  believes  that  any  beneSts  lo 
be  gained  from  a  table  have  been  lost 
with  the  passing  of  lime.  Many 
commenters  noted  that  within  the 
largest  markets,  little  spectrum  remains 
to  be  allotted,  and  that  the  area  with 
available  spectrum  are  better  served  by 
the  demand  system.  Accordingly,  we 
will  not  adopt  an  assignment  table  for 
MCE-FM  stations. 

7.  Another  aspect  of  this  issue 
concerns  the  maximu4t  power  levels  for 
stations  within  the  rererved  portion  of 
FM  band.^  Currently,  these  stations 
have  no  speoitied  power  and  antenna 
height  limitations.  The  rules  only  state 
that  facilities  requested  above  the 
commercial  limits  "will  not  be 
necessarily  granted."  The  Second  Notice 
proposed  to  adogst  the  same  power  and 
antenna  height  limits  as  die  commercial 
classifications.  Comments  regarding  ihis 
proposal  were  supportive,  and  no  other 
hmits  were  suggested.  Therefore,  the 
commercial  power  and  antenna  height 
limitations  will  be  adopted  as  the 
standard  for  NCE-FM  stations  also.  [See 
BC  Docket  No.  80-90;  48  FR  29486  on 
June  27, 1983).  Any  existing  NCE-FM 
stations  that  are  already  at  greater 
facilities  than  the  commercial 
manmums  will  be  grandfathered. 

Issue  2:  Interference  Remedies 

8.  TV  Receiver  Selectivity  Standards. 
In  ihe  Second  Notice,  we  discussed  at 
length  the  ability  of  television  receivers, 
when  tuned  to  Channel  6,  to  reject 
unwanted  NCE-FM  signals.  The       " 
Commission  noted  that  much  of  the 


*  A^tition  for  nilemaldog  filed  by  the  Lunde 
Corporation.  RM-lSOl,  requests  that  the  commercial 
FM  Power  limits  for  Class  C  stations  be 
incniponilad  .into  the  nancomniBrcial  FM  rules.  This 
topic  is  addressed  in  this-aikmakiin)  and.  tlwrefuie, 
this  petition  is  being  dismissed  as  moot. 


iilteiference  tesidted  because  of  the 
inabfltty  df  television  receivers  to  reject 
adjacent  channel  interference 
adequately.  Public  radio  interests  agreed 
and  argued  that  the  problem  could  be 
solved  l)y  flie  use  oT  more  selective  TV 
receivers.  Others  stated  that  althou^ 
inxproved  rejecfion  capability  would 
help,  receiver  standaids  would  not 
"cnre'*'  the  most  severe  cases  of 
inteiference. 

9.  At  the  outset  we  would  again  point 
out  that  receiver  improvements  clearly 
do  not  Kpresent  a  short-term  solutien  to 
the  problem.  Hierefore,  in  the  first 
instance  we  are  relying  on  the 
assignment  standards  outlined  in  Issue  5 
and  to  the  extsBt  these  solutions  are 
satislacteiy,  as  we  predict,  government 
mandated  receiver  standards  will  not  be 
required.  Nevertheless,  it  is  dear  that 
over  the  long  term,  better  reoeiver 
selectivity  would  redui^  problems.  At 
preserO,  the  EIA/C£G  (Electronic 
Industries  Association/Consumer 
Electronics  Grenp),  with  Commission 
participation,  is  involved  %vith 
developing  voluntary  standards 
8pecifica%  addressing  the  TV  Chamel 
6  interferenoe  problem.  The  Comniission 
considers  this  work  essential  because 
insufficient  information  is  now  available 
to  allow  the  drafting  of  such  standards. 
The  ElA  Committee  should  fill  that  veid 
by  providing  guidance  for  improved 
receivers.  If  the  industry,  for  whatever 
reasons,  is  unable  or  unwilling  to  set  its 
own  receiver  standards,  it  may  be 
necessary  for  the  Commission  to  step  in. 
While  we  would  be  reluctant  io  de  so.  it 
is  clear  that  we  hawe  the  statutory 
ability,  and  we  «rin  exercise  that 
authority  if  necessary.  [Pub.  L.  No.47- 
259.  96  Stat.  1087,  ie91-«e.  Septemljei  13, 
1962,  47  U.S.C.  i  3Q2(a)(2)].  The 
Commissiaii  may,  upon  review. 
deteimine  thi^ voluntary  complianoe  by 
receiver  manmacturers  with  the  £IA 
guidelines  is  appropriate  and  we  may  be 
able  to  begin  relaxing  the  assignment 
criteria  as  market  penetration  of  the 
improved  receiT^rs  expands.  Ultimately, 
yte  could  also  decide,  .for  example,  lo 
provide  interference  protection  only  te 
those  receivers  meeting  minimum 
interference  standards. 

10.  Collocation.  Commenters  agreed, 
for  die  most  part,  Utat  callacation  is  -fhs 
preferred  means  of  reducing  inteiference 
to  TV  Channel  8  reception  while 
allowing  NCE-FM  stations  the  highest 
possible  power  levels.  Noncommercial 
FM  interests  were  concerned  as  to 
whether  or  not  TVS  stations  would 
allow  them  aooeas  lo  the  TV  antenna 
sites. 

11.  The  Second  Notice  defined 
collocation  as  an  NCE-FM  station 


45148      Federal  Regiater  /  Vol.  49.  No.  222  /  Thursday.  November  15.  1984  /  Rules  and  Regulations 


locating  its  transmitting  antenna  within 
one  mile  of  a  TV  Channel  6  transmitting 
antenna.  Most  commenting  parties 
argued  that  the  one  mile  limit  for 
collocation  was  too  great.  A  study 
conducted  for  the  Joint  Comments 
determined  a  distance  of  0.4  kilometers 
(0.25  mile)  to  be  more  appropriate.* 
Locating  beyond  this  point,  the  study 
noted,  "causes  FM  field  strengths  up  to 
12  to  13  dB  above  the  threshold  to  cause 
interference."  Therefore,  based  on  the 
data  submitted,  we  shall  adopt  0.25  mile 
as  the  deBnition  for  collocation. 

12.  Although  some  suggested  lower 
power  levels  than  proposed  in  the 
Second  Notice,  the  proposed  values  for 
collocated  NCE-FM  stations  will  be 
used.  We  believe  that  the  power  levels 
proposed  offer  satisfactory  protection 
given  the  undesired-to-desired  (U/D) 
rejection  ratios  cited  in  the  Second 
Notice  for  each  of  the  lower  channels. 
Also,  if  there  is  a  problem  with  a 
particular  channel  not  affording 
adequate  protection,  as  some  comments 
alleged,  any  resulting  interference  can 
be  alleviated  by  the  use  of  other 
remedies.  Further,  the  FM  station  still 
has  an  obligation  to  assist  in  satisfying 
complaints  or  reducing  power.' 

13.  Vertical  Polarization.  A  question 
was  raised  in  the  Second  Notice  as  to 
the  interference  reducing  benefits  of 
NCE-FM  stations  to  operate  with 
vertical  polarization.  The  majority  of 
commenters  supported  vertical 
polarization  as  a  means  of  minimizing 
interference.  A  study,  submitted  in  the 
Joint  Comments,  determined  the 
advantage  to  be  expected  by  vertical 
polarization  of  an  FM  transmitting 
antenna.  The  Joint  Comments  proposed 
a  figure  of  16  db  power  allowance  for 
FM  stations  employing  vertical 
polarization  and  locating  in  rural  areas, 
and  a  10  db  allowance  for  urban  areas. 

14.  Although  data  on  the  effects  of 
vertical  polarization  on  NCE-FM 
coverage  are  scanty,  the  record  supports 
allowing  it  as  a  means  of  avoiding  NCE- 
FM  stations  interfering  with  TV-6 
stations.  The  Commission,  therefore, 
will  permit  its  use  and  allow  the  ' 
effectiveness  of  vertical  polarization  to 
be  proven  in  actual  situations.*  This  rule 


*  Joint  Comments  submitted  by  s  group  of 
ttlevisioo  industry  representatives  fonned  to  study 
the  impact  of  Docket  20735.  This  group,  working 
with  educational  FM  representatives,  conducted 
technical  studies  and  submitted  their  results  as  the 
"Ad  Hoc  Committee  Report" 

*  The  respoosibiiities  of  the  FM  permittee  under 
program  test  authority  will  be  discussed  in  detail 
later  in  this  report 

*  In  addition  to  allowing  vertical  polarized  NCE- 
FM  antennas,  we  will  also  permit  the  vertical 
component  of  radiation  of  circular  polarized  FM 
antennas  to  exceed  the  horizontal  component  of  4 
radiation.  Thus,  the  optimum  mix  of  vertical  to 


change  will  provide  NCE-FM  stations 
with  additional  flexibility  for  minimizing 
interference  problems.  However,  the 
record  failed  to  contain  detailed 
information  on  the  effects  of  vertical 
polarization  on  the  coverage  areas  of 
NCE-FM  stations.  Additional 
experimentation  is  encouraged  in  this 
area. 

15.  Receiver  Filters.  The  Second 
Notice  proposed  that  external  filters 
attached  to  the  TV  receiver  could 
provide  as  much  as  20  dB  protection  on 
the  higher  channels.  All  commenters 
rejected  this  figure.  Interestingly,  some 
claimed  better  results  while  others 
indicated  worse.  Proponents  of  H  ters 
submitted  frequently  response  ct   ves  of 
several  filters  showing  as  much  as  60  dB 
attenuation  of  the  interfering  signal. 
They  submitted  case  studies  claiming 
success  in  eliminating  nearly  all  cases  of 
interference  with  the  installation  of 
filters  costing  $10.00  or  less.  In  short, 
proponents  claimed  that  filters  do  work, 
have  worked  in  the  past,  and  should  be 
considered  in  any  rules  the  Commission 
adopts. 

16.  Opponents  of  filter  use  submitted 
similar  comments  but  drew  opposite 
conclusions.  The  National  Association 
of  Broadcasters  (NAB)  submitted  a 
major  study  which  showed  not  only 
substantial  attenuation  of  the  interfering 
FM  signal  when  using  filters,  but  also  a 
degradation  (3-10  dB)  of  the  TV-6  aural 
carrier  and  the  color  subcarrier. 
Opponents  also  stated  that  effective 
filters  are  only  available  for  TV 
receivers  having  75  ohm  coaxial  cable 
inputs  (currently  comprising  lS-20%  of 
the  market).  They  claimed  that  an 
effective  filter  program  would  be 
excessively  costly  to  the  NCE-FM 
stations  and/or  the  public.  Thus,  the 
opponents  of  filters  believed  that  the 
marginal  improvements  in  TV  signal 
quality  do  not  outweigh  their  financial 
burdens. 

17.  As  experienced  throughout  this 
proceeding,  the  information  on  filters 
was  again  contradictory.  Thus,  we 
cannot  adopt,  with  any  degree  of 
confidence,  the  proposed  20  dB 
improvement  for  filters  outside  a 
laboratory  environment.  By  adopting 
flexible  standards,  however,  we  could 
let  actual  field  situations  resolve  this 
question.  Thus,  we  will  leave  it  to  the 
judgment  of  the  NCE-FM  applicant 
whether  filters  provide  a  viable  option. 

18.  Miscellaneous  Solutions.  The 
Commission  also  notes  that  the  NCE- 
FM  applicants  have  many  options  for 
minimizing  the  interference  to  TV-6 
stations.  For  example,  the  NCE-FM 


station  could  locate  its  transmitter  so 
that  the  area  of  interference  is  in 
unsettled,  or  sparsely  settled,  areas.  ^ 
The  NCE-FM  permittee  may  replace  a 
lost,  or  severely  degraded,  TV-6  signal 
by  providing  a  TV  translator  in  the 
affected  area(8).  They  may  also  wish  to 
take  into  account  the  direction  of  TV 
receiving  antennas  and  locate  the  NCE- 
FM  transmitter  site  so  as  to  minimize 
interference.  On  this  point,  the  Joint 
Comments  were  especially  instructive  in 
pointing  out  that  there  are  a  panoply  of 
interference  reduction  techniques 
available.  It  is  our  intention  to  prepare 
an  Office  of  Science  and  Technology 
(OST)  Bulletin  to  provide  guidance  on 
those  techniques.  Finally  cable 
penetration,  or  other  factors  that  might 
lower  the  numbers  of  TV-6  viewers 
affected  may  be  considered. 

Issue  3:  Level  of  Interference  Protection 

19.  To  adequately  evaluate  this  issue, 
we  examined  the  record  to  note  whether 
the  interference  problem  between  the 
NCE-FM  stations  and  TV-6  stations  is 
sufficiently  widespread  to  warrant  new 
as8ignn>ent  standards  for  NCE-FM 
stations.  The  basic  assertion  that  NCE- 
FM  stations  can  cause  interference  to 
TV-6  stations  is  unquestioned.  The 
extent  of  that  interference,  however,  is 
no*  well  defined.  Several  case  studies 
were  filed  by  TV  broadcast  stations, 
most  notably  KOIN-TV,  Portland. 
Oregon,  which  detailed  a  large  number 
of  pubhc  complaints.  At  the  same  time, 
many  NCE-FM  stations  indicated  few 
complaints  have  been  received,  and 
they  claimed  that  most  cases  were 
easily  rectified  with  the  use  of  filters  at 
the  television  receivers.  National  Public 
Radio  (NPR)  conducted  a  siu^ey  of  its 
member  stations  asking  them  to  define 
the  extent  of  their  interference.  The 
majority  believed  it  to  be  either  non- 
existent or  very  limited.  However,  a 
sample  of  the  Commission's  Field 
Operations  Bureau's  files  indicated  that 
the  problem,  while  not  universal,  can  be 
severe  in  isolated  cases  and  thus  result 
in  large  numbers  of  complaints. 

20.  Noting  the  relatively  few  cases  of 
interference  with  over  1.100  NCE-FM 
stations  on  the  air,  the  Commission 
finds  that  the  restrictive  facilities 
contemplated  by  the  Second  Notice  are 
not  justified.  However,  we  cannot  ignore 
the  fact  that  NCE-FM  stations  have  the 
potential  to  cause  severe  interference  to 
TV-6  stations. 


horizontal  components  can  be  selected  to  meet 
individual  circumstances. 


'  In  this  regard,  a  companion  proceeding  which 
examined  the  interference  experienced  by  TV  and 
FM  receivers  in  close  proximity  to  transmitter  sites 
("FM  blanketing")  has  made  rule  amendments  to 
encourage  this  option.  See  Report  and  Order  in  BC 
Docket  No.  82-186  also  adopted  this  day. 
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21.  TiaSecond iNatioe  pfopnsed 
standards Ihased'on  differing  undesired- 
to-desired  (U/D)  xejeoticm  ratios  ior 
Channels  201-220.  TheratioB  were 
chosen  to  provide  '"^ust  perceptible" 
interference  to  a  "passable"  TV  pioture 
quality  of  —fSb  dBm  signal  strength." 
'The  TVh6  IntaKstfl,  rejecting  this  figure, 
wepe  concerned  that  jnore  than  '^ust 
perceptible"  interierenoe  conld  be 
caused  1o  "fine"  or  "excellent"  pictures. 
No  data  was  presented,  however,  to 
alter<our  view  th^  "<fine"  er  "^excellent" 
pictures  could  tolerate  somewhal  more 
than  "just  perceptible"  interference 
without  serious  {>iature  degradation. 
Therefare,  we  will  use  the  —65  dBm 
signal  strength  unluersBlly  as  ithe  basis 
for  our  interference  standards.  We 
recognize  that  TV-6  viewers,  depending 
on  the  strengths -of  their  TV-*  and  NCE- 
FM  signals,  will  experience  differing 
degrees  of  loss  in  picture  qualitji." 
However,  the  jrecord  shows  that  the 
NCE-FM  stations  should  .be  able  to 
remedy  most  of  the  viewer 
dissatisfaction  through  application  of 
corrective  techniques.  In  the  extreme 
case,  the  NCE-FM  station  would  have  to 
reduce  power  or  terminate  operations. 

Issue  4:  Irttepfsrence  'Prediction 

22.  Many  commenters  were  crificdlof 
the  "effective  interference"  approadh 
proposed  in  the  Second  Notice  and 
noted  that  the  TVINT  program  did  not 
include  the  necessary  functions  to 
ccmipute  the  true  impact  of 
interference.*"  A  report  submitted  by 
(he  Joint  Comrnents  notes  that  the  user 
of  (he  computer  program  is  responsible 
for  the  assumptions  necessary  to  predict 
service  and  interference  in  both  the 
manual  and  automated  process. 
Therefore,  it  claims  tfie  TVINT  program 
does  not  offer  any  advantages  to  the 
traditional  method.  Furthermore,  the 
report  states  that  effective  interference 
is  undermined  by  several  technical 
defects,  such  as,  the  assumption  of  a 
zero  correlation  coefficient  for  location 


*  Dennltions  for  picture  quality  are  found  in 
Engineering  Aspects  of  Television  Aliocatiomt 
Report  of  the  Television  Allocations  Study 
Organization  (TASO)  to  the  Federal 
Communications  Commission.  March  16. 1959.  A 
"passable"  picture  is  of  acceptable'quality  with  no~ 
objectionable  interference. 

*  The  aural  signal  of  the  TV-6  stiition  may  also 
experience  some  degradation.  This  was  taken  into 
account  since  the  VfD  ratios  ere  based  on 
interference  to  picture  or  sound,  whichever  Occurred 
nrst.  See  FCC/OST  Ub  Report  No.  7»^n  (Teals  of 
TV  Receivers  for  "Just  Perceptible" Interference  to 
TV  Channel  6  from  Educational  FM  Signals). 
September.  1979. 

'"TVINT  is  a  computer  program  developed  for 
the  prediction  of  interferenoe.  It  is  capable  of 
predicting  interference  by  the  traditional  method  or 
by  the  effective  interference  method  See  FCC/OSa~ 
Report  No.  TM  82-2  tilled  "A  Program  to  Ca/culatf 
Effective  Interfermae".  July.  IBSZ.'by'HsrTyWong. 


anditime  based  on  path  diffenenoes 
between  idle  desived  and  undeBired 
signals.  Findlfy,  .it  argues  that  ithe 
inability  of  TVINT  and  effective 
interference  to  denote  what  area  will 
experienoe  intsrfiBienoe  is  a  step 
backward  from  the  :tiaditional  dnediod 
which  does. 

23.  Additional  oomments  fRom  TV-* 
interests  stated  the  effective 
interfepenoe  modcil  conrtltntes  a 
distorted  view  of  reality.  The  "Joint 
Comments  used  the  TVINT  program  to 
analyze  existing  situations.  It  ^owed 
marked  differences  in  fhe  ■square 
mileage  of  iifterferenoe  predicted  using 
effective  interferenoe,  tradifionafl 
m^fhod,  andfidld  study.  Noting  "these 
differences,  commenters  claimefl  that 
fhe  facihties  proposed  would  cause 
interference  in  excess  of  fhat  predicted 
using  the  TVINT  and  effective 
interference  model. 

24.  The  NC^-FM  commenters  also 
discussed  the  deficiences  of  the  TVTNT 
program.  CPB  stated  that  the  program 
lacks  essenfitfl  items  such  as:  the 
population -within  TV  Channel  6's  Grade 
B  contour,  (he  availability  of  (he  TV 
Channel  6  programming  from  ahemate 
sources,  or  v\'he(her  the  FM  signal  is 
vertically  palapzed.  Some  commenters 
argued  that  the  model  is  oilly  a  good 
mathematical  exercise,  but  does  not 
describe  areas  with  a  hjgh  probability  of 
interference. 

25.  The  Commission  recognizes  that 
the  TVINT  program  is  not  all 
encompassing  (as  with  any  model). 
However,  the  primary  advantage  of  the 
TVINT  program  and  the  effective 
interference  concept  is  that  all  locations 
susceptible  to  interference  can  be  taken 
into  account.  The  traditional  method 
only  considers  an  area  wherein  50%  or 
more  locations  are  predicted  to  receive 
an  interfering  signal.  Therefore,  it  does 
not  account  for  the  loss  of  service 
throughout  the  whole  Grade  B  service 
area.  Also,  a  location  inside  the 
traditional  interference  area  may  be 
receiving  better  TV-6  service  than 
expected  a^d  would  not  Jose  service  as 
predicted.  Therefore,  the  traditional 
method  only  begins  to -state  where 
interference  may  occur,  in  addition,  it 
usually  does  not  include  items  such  as 
population,  alternative  services,  etc. 

26.  The  Commission  finds  the  effective 
interference  method  offers  a  more 
accurate  prediction  of  the  total  area  that 
will  teoeive  interference  for  a  specified 
probability  of  service.  In  this  case,  the 
TVINT  program  predicts  a  statistical 
probability  of  service  and  interference. 

It  was  not  designed  to  judge  the 
reasonableness,  accuracy,  or  honesty  of 
the  data  supplied  by  the  user.  Making 


the  user  leapensible  for  these 
assumptjons  .allows  Aexiiulity  to  look  at 
the  relatiic  ejects  of  di&rent  station 
facilities  in  a  Short  period  of  time.  Also. 
TVINT  lis  capable  inf  considering 
popidation  if  the  user<cfaoo8eB  to  prawide 
the  data.  Further,  we  expect  any  atlenipt 
to  devise  an  acceptable  correlation 
ooefficient  for  location  and  time 
differences  betvreen  the  TV  and  PM 
vignals  would  -iMrt  «sriy  be  onrehable  ibiit 
would  tend  te  understate  the  amount  of 
interference  predicted.  For  these 
reasons,  we  continue  to  believe  the 
effective  interference  model  and  the 
TVINT  program  to  <be  the  best  method 
for  predicting  (faetotd'interfewnae 
effect. 

Issue  5:  The  Solution 

27.  The  Second  Notioe  proposed  1o 
minimize  the  interferenoe  to  ?▼-« 
stations  by  limiting  the  power  rf  NCE- 
FM  stations.  Using  'dre  TWNT  comptrter 
program,  a  value  of  effective 
interference  was  chosen  whi(^  woiild 
limit  interference  but  still  allow 
authorization  of  some  noU'Cdllocated 
NCE-FM  stations. "The •Commission 
proposed  a  figure  of  0.3  square  miles  of 
effective  interference  as  accomplishing 
this  goal.  Using  the  0.3  square  irrfle 
figure,  maximmn  facilities  for  NCE-^'M 
stations  located  at  various  distances 
from  the  TV-6  station  were  proposed. 

28.  CPB,  NPR,  and  others  argued  "fliat 
permitting  only  0.3  square  miles  of 
allowable  interference  «vas  imddly 
restrictive.  These  commenters  cited  the 
figures  given  in  the  Second  Notice 
showing  fhat  40%  of  all  applications  on 
file  would  be  affected,  not  to  merition 
the  mipact  on  future  applications.  Their 
positions  were  diat  two  adjacent 
television  channels  (low  band)  located 
at  the  minimum  distance  separation  of 
60  miles  and  operating  with  maximimi 
facilities  would  cause  1,098  square  miles 
of  mutual  effective  interference.  They 
argued  that  the  NCE-FM  band  should  he 
considered  an  upper  adjacent  channel  to 
TV-6;  thereby,  they  claimed  that  the  FM 
stations  should  be  allowed  more  than 
0.3  square  miles  of  effective 
interferenoe.  ^ 

29.  Because  the  attenuation  for  band- 
reject  filters  appeared  excessive  at  20 
dB  (see  paragraph  17),  fiu°ther  computer 
studies  were  made  for  various  effective 
interference  levels  using  a  mow 
conservative  "5  dB  general  allowance  for 
various  remedies. "  The  three  areas  of 


"The  studies  of  the  Sacond /VoiimmaA  the9HD 
ratios  baaed  on  a  signal  strength  of  — Sfi  (ffim  and 
.allowed  20  dB  attenuation  for  bandai!)eot-filtai>. 

^  Usmg  the  TVINT  program  the  following  nns 
were  made: 

Csnttnued 


) 
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effective  interference  considered  were 
0.3, 1.0,  and  3.0  square  miles.  Using  the 
TVINT  program,  we  determined  where 
"Low  Power"  and  small  "Class  A"  NCE- 
FM  stations  would  not  be  able  to 
locate.  '*  The  results  showed  that  if  the 
0.3  square  mile  of  effective  interference 
was  adopted,  not  even  a  low  power  (100 
W  and  100  feet)  NCE-FM  station  could 
locate  within  the  Grade  B  service  area 
of  a  TV-6  station  (approximately  12,000 
square  miles  for  each  of  the  50  TV-6 
stations  now  operating).  Only  marginal 
improvements  in  availabihty  were  found 
for  an  effective  interference  area  of  1.0 
square  mile.  Adoption  of  either  of  these 
Hgures  would  essentially  prevent  NCE- 
FM  stations  from  locating  east  of  the 
Mississippi  River.  Only  the  3.0  square 
mile  figure  offered  any  potential  of 
permitting  additional  NCE-FM  stations 
to  be  established. 

30.  The  Commission,  in  the  Second 
Notice,  recognized  that  "[i]t  is  necessary 
to  strike  a  balance  between  the 
conflicting  goals  of  limiting  TV  Channel 
6  interference  and  providing  for  a  viable 
educational  FM  service."  "The  0.3 
square  mile  of  effective  interference  was 
chosen  as  satisfying  this  goal.  However, 
we  now  know  that  adopting  standards 
based  on  this  amount  of  effective 
interference  would  effectively  preclude 
any  new  NCE-FM  service  within  most, 
if  not  all,  populated  areas.  Given  that 
most  TV-6  stations'  Grade  B  contours 
cover  approximately  IZOOO  square 
miles,  the  Commission  fmds  that  3.0 
square  mile  of  effective  interference 
does  not  appear  excessive.  To  base  the 
new  standards  on  less  than  3.0  square 
miles  of  effective  interference  would 
curtail  the  NCE-FM  service  to  a  greater 
degree  than  can  be  justified  by  the 
record. 

31.  Conversely,  permitting  more  than 
3.0  square  miles  could  result  in 
interference  to  too  many  people.  Several 
comments  pointed  out  that  the  amount 
of  permissible  interference  should  be 


a.  TV-6  facilities  were  set  at  100  kW  and  1000  feet 
HAAT.  no  vertical  pattern  wai  ataumed.  and 
average  terrain  rou^hneai  was  used. 

b.  Two  sets  of  NCE-FM  facilities  were  set  at:  1.  a 
minimal  sized  station  of  100  Watts  and  100  feet 
HAAT.  and  2.  a  small  sized  station  of  3  kW  and  326 
feci  HAAT:  no  vertical  pattern  assumed,  and 
average  terrain  rougfanesa. 

c  Set  1  and  Set  2  rana  were  made  for  Channels 
203.  211.  and  217. 

d.  Protection  Ratios.  R(Q),  of  -6.5,  -26.a  and 
-MJO  for  Channels  203.  211.  and  217.  reapecUvely 
werecboaen. 

e.  The  separation  diatance  was  varied  for  all  runs 
from  1  mile  to  140  miles. 

"For  the  studies,  we  selected  the  minimum  power 
(100  W]  and  the  smallest  class  (3  kW  @  100  meters) 
permitted  commercial  stations.  The  greater  facilities 
of  the  larger  commercial  dassificatioDS  would  have 
■••a  availability. 

**9m  Second  Notice  at  paragraph  19. 


based  on  population  rather  than  area. 
The  Commission  must  reject  this 
suggestion  because  it  could  lead  to 
arguments  on  interference  areas, 
population  counts,  and  gain  versus  loss 
benefits.  These  are  the  very  issues  that 
make  the  AM  processing  so  time 
consuming  and  cumbersome.  However, 
we  do  agree  that  the  analysis  is  not 
complete  until  the  impact  on  TV-6 
viewers  is  better  defmed.  Wishing  to 
translate  3.0  square  miles  into  number  of 
viewers,  the  Commission  determined  the 
niunber  of  TV  households  per  square 
mile  for  the  "Area  of  Dominant 
Influence"  (ADI)  of  46  TV-6  stations.  *<^ 
We  found  that  the  number  of  TV 
households  per  square  mile  ranged  from 
a  low  of  1.5  TV  households/square  mile 
for  Hayes  Center,  Nebraska  to  a  high  of 
276  TV  households/square  mile  for 
Philadelphia,  Pennsylvania.  Our 
examination  yielded  a  median  nimiber 
of  63  TV  households  as  losing  service 
for  3.0  square  miles  of  effective 
interference.  Rather  than  adopting 
standards  to  accoimt  for  the  worst  case, 
the  median  figure  will  be  used  as 
representative;  although,  unique 
instances  may  require  case-by-case 
analysis  of  what  may  be  considered 
excessive  interferences.  Further,  this 
figure  is  substantially  less  than  the 
population  (between  1,000  and  3,000 
persons]  that  was  submitted  as 
acceptable  by  the  Joint  Comments. 

32.  Having  established  the  allowable 
interference  level,  we  may  now  proceed 
with  development  of  the  solution. 
Because  collocation  of  the  NCE-FM  and 
TV  Channel  6  transmitters  is  highly 
desirable,  the  new  rules  provide  an 
incentive  for  collocation.  As  stated 
earlier,  stations  will  be  considered 
collocated  if  their  antennas  are  within 
0.25  mile.  NCE-FM  stations  that  choose 
to  collocate  will  be  permitted  relatively 
large  facilities  as  compared  to  other 
locations  within  the  TV  Chaimel  6 
Grade  A  or  Grade  B  contours.  The 
specific  power  levels  authorized  are 
shown  in  Appendix  A,  T^ble  A. 
Interference  to  TV-6  stations  should  be 
minimal  if  the  NCE-FM  station  operates 
at  the  recommended  level.  However, 
since  we  cannot  be  certain  that  a  few 
serious  cases  could  not  occur,  we 
reserve  the  right  to  deal  with  such 
instances  on  a  case-by-case  basis  which 
may  necessitate,  as  one  option,  a 
reduction  in  power  below  the  Level  1 
values. 

33.  Non-collocated  NCE-FM  stations 
will  be  restricted  in  power  based  on 
their  frequencies  (channels),  distances 
from  the  TV  Channel  6  stations,  and 


TV-6  facilities.  The  extent  of  the  power 
restriction  zone  will  end  at  140  miles 
from  the  nearest  TV  Channel  6 
station.'*  Basically,  two  power  levels 
will  be  permitted  for  each  station,  a 
recommended  level  (Level  1)  and  a 
maximum  level  (Level  2).  For  stations  on 
Channels  201-206,  the  Level  1  and  Level 
2  powers  will  be  equal  due  to  the  greater 
potential  of  these  channels  to  cause 
interferences  to  TV  Channel  6.  Any 
NCE-FM  station  unable  to  resolve  its 
interference  problems  may  be  required 
to  signiHcantly  reduce  power,  even 
down  to  Level  1. 

34.  The  permitted  Level  1  powers  may 
be  determined  from  Appendix  A,  Table 
B.  The  value  in  Table  B  must  then  be 
adjusted  for  the  frequency  of  the 
proposed  station  by  the  value  shown  in 
Appendix  A,  Table  C.  The  final 
calculated  effective  radiated  power  is 
that  power  which  should  cause 
interference  to  no  more  than  3.0  square 
miles  of  the  TV  Channel  6  service  area. 
Although  NCE-FM  applicants  or 
permittees  assume  no  financial 
responsibility  at  this  level  to  correct 
interference  problems,  the  power  level 
assumes  application  of  5  dB  of  remedies 
which  are  left  to  the  NCE-FM 
applicant's  choice  (e.g.,  prudent  location 
of  the  FM  transmitter). 

35.  NCE-FM  stations  requesting 
Channels  207-220  will  also  be  permitted 
a  higher  power  level  (Level  2).  These 
values  also  appear  in  Table  B  and'must 
be  adjusted  by  the  values  in  Table  C.  It 
is  expected  that  several  of  the  available 
remedies  can  be  employed  at  the  Level  2 
power  to  eliminate  interference  to  the 
TV  Channel  6  stations.  NCE-FM 
stations  choosing  this  higher  power  level 
will  assume  full  financial  responsibility 
for  eliminating  all  cases  of  interference. 
This  may  be  accomplished  by 
application  of  remedies,  such  as,  vertical 
polarization  of  the  FM  antenna, 
installation  of  a  TV  translator,  etc. 

36.  No  stations  will  be  allowed  to  be 
constructed  in  areas  in  which  the 
recommended  power  level  would  be  less 
than  100  watts.  This  is  an  annular  area 
about  the  TV  Channel  6  transmitter, 
usually  within  the  Grade  B  contour. 
Because  stations  applying  for  Level  2 
powers  may  be  required  to  reduce  to 
Level  1  powers,  Level  1  powers  must  be 
at  least  100  watts.  The  100  watt 
minimum  is  consistent  with  the 
Commission's  belief  that  stations 
operating  below  this  level  are  not 


■  •  1983-1964  ADI  Market  Guide  for  Television. 
Arbitron  Ratinga  Company.  1964. 


**  Comments  were  submitted  requesting 
reduction  of  the  140  mile  separation  distance. 
However,  it  is  possible  for  a  full  powered  FVt 
station  on  Channel  201  to  cause  interference  at 
distances  slightly  greater  than  140  miles.  Theraiore, 
the  140  mile  limit  will  be  adopted. 
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spectrally  efficient.  Although  the  Second 
Notice  requested  comments  on  this,  we 
have  found  no  basis  for  reinstating  these 
subminimum  faciUties. 

37.  All  of  the  power  levelsxalculated 
assume  an  antenna  height  of  100  feet 
above  average  terrain.  If  higher 
antennas  are  used,  then  appropriate 
reductions  in  effective  radiated  power 
(ERP)  must  be  made  so  that  the  1  mV/m 
contour  of  the  NCE-FM  station  will  not 
be  extended  beyond  that  for  a  100  foot 
antenna.  However,  power  reductions 
below  100  watts  ERP  will  not  be 
authorized  to  meet  this  requirement. 

38.  An  NCE-FM  applicant  must 
include  in  its  application  for  a 
construction  permit  (Form  340)  an 
exhibit  of  where  interference  is  likely  to 
occur  (usinig  traditional  standards  or  the 
effective  interference  model)  and  a 
discussion  of  what  plans  have  been 
made  to  remedy  this  interference.*^  An 
applicant  will  be  granted  a  conditional 
Construction  Permit  (CP)  denoting  that    , 
program  testing'can  take  place  only  in 
close  cooperation  with  FCC  Field 
Operations  Bureau  (FOB)  offices,  TV-6 
stations,  and  local  community  groups. 
The  NCE-FM  station,  including  those 
operating  collocated  with  a  TV-6 
station,  must  take  corrective  measures 

to  alleviate  any  cases  of  interference 
before  licensing.  If  operating  above  the 
recommended  level  (above  Level  1), 
then  all  non-exempt  interference  within 
the  TV-6  station's  Grade  B  contour  must 
be  remedied.  Outside  the  Grade  B 
contour  area,  the  NCE-FM  stations  must 
provide  useful  information  on  possible 
solutions  antj  other  services  as 
appropriate.  Under  the  new  rules, 
permittees  will  be  monitored  closely  by 
the  Engineers  In  Charge  (EIC)  of  FOB 
field  offices.  EICs  will  have  the 
discretion  to  alleviate  excessive 
interference  problems  by  limiting 
Program  Test  Authority  to  a  specific 
length  of  time  (i.e.,  days,  weeks,  months, 
etc.).  When  the  interference  is  within 
reasonable  bounds  the  NCE-FM  station 
must  supplement  its  license  application 
to  indicate  is  compliance  (noted  by  the 
EIC]  with  the  interference  reduction 
rules.  Permittees  will  be  exempt  from 
resolving  interference  to  malfunctioning 
or  mistuned  receivers,  improperly 
installed  antenna  systems,  use  of 
antenna  bopster  amplifiers,  or  to 
associated  non-rf  devices.  (See  FCC 


' '  NCE-FM  stations  should  try  to  minimize 
interference,  for  example,  when  selecting  their 
tower  location,  to  the  reception  of  low  power 
television  (LPTV)  and  TV  translator  stations 
operating  on  Channel  6:  however,  protectior.  will 
not  be  required.  Any  LPTV  or  TV  translator  station 
that  has  to  move  because  of  Interference  received 
from  a  new  NCE-F\1  station  may  apply  for  a  special 
temporary  authorization  (STAJ  until  final 
disposition  of  their  license  modiflcation. 


OPP  Report  UHF  Reception  and 

Television  Preamplifiers,  April,  1981.) 

39.  It  must  be  emphasized  that  NCE- 
FM  stations  are  being  granted  the  ability 
to  engineer  individual  situations  to 
minimize  potential  interference  and 
remedy  actual  problems.  The  options  to 
minimize  interference  are  left  to  the 
permittee  but  may,  in  the  most  severe 
cases,  necessitate  a  reduction  in  power. 
Consequently,  these  rules  should 
minimize  interference  to  TV-6  stations 
while  permitting  the  maximum  freedom 
to  expand  the  NCE-FM  service.  At  the 
same  time,  this  approach  induces  the 
educational  station  to  minimize  its  total 
number  of  interference  cases.  The 
greater  the  interference  potential  caused 
by  large  facilities,  the  more 
responsibility  is  required  by  the  rules.  It 
is,  therefore,  in  the  NCE-FM  applicant's 
interest  to  be  very  conservative  in 
requesting  facilities  and  to  take  all  steps 
to  insure  minimal  intererence. 

40.  The  licensing  policies  for  NCE-FM 
stations  operating  under  the  new  rules 

•  will  be  as  follows: 

A  Conditional  Constniction  Permit  will  l>e 
issued  which  alerts  the  NCE-FM  applicant  to 
the  interference  reponsibilities. 

Before  program  tests  are  authorized,  the 
permittee  must  notify  the  Field  Operations 
Bureau's  Held  office  of  the  steps  taken  to 
alert  the  local  community  of  possible 
interference  on  TV  Channel  6  reception. 

Before  the  license  is  granted,  the  permittee 
must  supplement  the  application  for  license 
with  a  discussion  of  its  actions  to  supply 
information  to  all  reasonable  complaints  and 
its  attempts  to  remedy  all  cases  of 
interference  to  TV  Channel  6  stations,  and 

Before  the  license  is  granted,  the  permittee 
must  submit  an  affidavit  (noted  by  the  EIC) 
that  at  least  2  months  of  program  testing  has 
occurred  and  all  non-exempt  complaints  (as 
defined  in  the  rules)  have  been  satisfied. 
(This  condition  of  satisfying  all  complaints 
would  apply  to  those  stations  with  greater 
than  L,evel  1  facilities.] 

• 

Sample  Calculation 

41.  Assume  an  appUcant  desires  to 
construct  a  station  on  Channel  215  at  a 
distance  of  40  miles  from  a  TV  Channel 
6  station.  The  first  step  in  the 
calculation  is  to  determine  the  field 
strength  of  the  TV-6  station  at  the 
proposed  site.  A  TV-6  station  operating 
at  100  kW  with  an  antenna  height  of 
1000  feet  above  average  terrain  would 
have  a  predicted  field  strength  of  63.6 
dBu  at  40  miles.  Using  that  value.  Table 
B  indicates  an  ERP  (Level  1)  of  -3.34 
dBk  (463  watts],  at  100  feet  antenna 
height.  From  Table  C  a  -t-6  dB  frequency 
factor  may  be  applied.  This  yields  a 
final  Level  1  ERP  of  2.66  dBk  (1.85  kW) 
at  100  feet.  Likewise,  a  Level  2  power  of 
17.66  dBk  (58.34  kW)  can  be  computed. 
If  the  applicant  chose  to  use  an  antenna 


height  of  greater  than  100  feet  above 
average  terrain  (HAAT),  Level  1  or 
Level  2  values  would  have  to  be 
appropriately  reduced  to  assure  that  the 
ImV/m  contoiy  was  not  extended 
beyond  that  for  the  100  foot  HAAT. 

Grandfadiering 

42.  The  Second  Notice  proposed  to 
grandfather  all  existing  stations  at  their 
present  faciUties.  It  questioned  whether 
a  station  should  be  allowed  to  modify  its 
hcense  if  it  did  not  increase  the  total 
interference,  but  shifted  the  interference 
to  a  different  geographic  location. 

43.  Most  commenters  generally 
accepted  the  grandfathering  of  existing 
stations.  The  notable  exception  was 
KOIN-TV,  a  TV  Channel  6  station 
which  is  currently  receiving  interference 
from  a  noncommercial  FM  station.  It 
urged  the  Commission  to  take  no  action 
which  would  either  legitimize  or 
perpetuate  existing  interference.  KOIN- 
TV  sought  a  policy  of  requiring 
interfering  stations  to  make  an  honest 
engineering  effort  to  rectify  interference 
before  receiving  grandfathered  status. 
Although  we  share  this  concern  of 
allowing  interference  to  continue,  we 
decline  to  mandate  additional  biuxlens 
to  existing  FM  licensees.  We  do  expect 
however,  all  NCE-FM  stations  to  take 
steps  (such  as  educating  the  pubUc)  to 
minimize  excessive  interference. 

44.  Commenters  were  generally 
opposed  to  the  idea  of  shifting  the 
interference  burden  from  one  group  of 
people  to  another.  TV  Channel  6 
interests  believed  it  unfair  to  shift  the 
interference  from  one  geographic  area  to 
another,  even  if  there  was  a  reduction  in 
the  total  nimiber  of  people  who  received 
interference.  They  proposed  that  the 
affected  TV-6  station  be  consulted 
whenever  an  educational  FM  station 
seeks  to  upgrade  or  change  its  facilities. 

45.  Upon  reflection,  we  agree  that  it 
would  be  unfair  to  shift  interference 
from  one  geographic  area  to  another. 
Therefore,  any  upgrade  or  modification 
which  will  increase  or  shift  the  area 
receiving  interference  will  be  considered 
under  the  new  rules.  To  permit  some 
license  modifications,  however,  we  will 
permit  those  changes  that  would  not 
aggravate  the  existing  interference. 

Miscellaneous  Matters 

46.  In  the  Second  Notice,  we  also 
proposed  to  eliminate  an  anomaly  in  the  * 
NCE-FM  station  rules.  Currently, 

§  73.509  states  that  objectionable 
interference  between  two  NCE-FM 
stations  exists  if  the  undesired  signal 
exceeds  the  desired  by  certain 
undesired-to-desired  (U/D)  signal  ratios 
at  the  desired  station's  1  mV/m  contour. 
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In  the  case  of  second  and  third  adjacent 
channels,  where  the  undeaired  signal 
can  be  stronger  than  the  desired  signal, 
an  adjacent  channel  station  located 
within  the  desired  station's  1  mV/m 
contour  can  app«ar  to  comply  with  the 
U/D  ratios  at  the  1  mV/m  contour. 
However,  it  may  actually  cause 
excessive  interference  inside  the  1  mV/ 
m  contour.  Further,  the  U/D  ratio 
appears  to  improve  as  the  undesired 
station  moves  closer  to  the  desired 
station's  transmitter  and  away  from  the 
1  mV/m  contour.  The  Second  Notice 
proposed  to  resolve  the  anomaly  by 
simply  specifying  prohibited  contour 
overlaps.  Comments  were  supportive. 
Therefore,  we  shall  adopt  that  option. 

Summary 

47.  The  rule*  contained  in  Appendix  A 
reflect  the  need  for  flexibility.  TTie 
record  shows  that  there  exist  varying 
degrees  of  interference  to  TV  Channel  6 
reception  from  NCE-FM  stations,  and  a 
variety  of  solutions  available  to  resolve 
the  interference.  To  attempt  to  account 
for  all  of  these  situations  in  tightly 
formulated  standards  would  be 
unreasonable.  The  approach  chosen 
allows  the  asaignment  of  noncommercial 
vFM  faciUties  where  the  applicant  must 
"engineer  in"  facilities  that  will  cause 
minimum  interference.  NCE-FM 
'  applicants  can  choose  their  levels  of 
operation  and  financial  responsibilities 
based  on  individual  circumstances. 
Likewise.  TV  Channel  6  interests  can  be 
assured  of  a  minimum  interference 
impact. 

4&  The  Commission  stresses  that  the 
degree  that  any  specific  technique  [i.e., 
vertical  polarization,  etc.)  will  alleviate 
interference  has  not  been  determined. 
We  have  left  that  issue  to  be  explored 
by  the  NCE-FM  appticanU.  Also,  we  do 
not  wish  to  imply  that  various  situations 
will  be  reviewed  by  the  Conunission  for 
specific  power  authorizations.  The  exact 
options  that  NCE-FM  applicants  may 
exercise  are  solely  their  decisions.  The 
rules  only  reflect  the  Commission's 
desire  to  ensure  minimal  television 
interference  while  permitting  the 
expansion  of  the  NCE-FM  service. 

49.  Finally,  the  Commission 
acknowledges  that  the  assignment 
standards  being  adopted  represent  an 
attempt  to  allow  the  industry  to  explore 
interference  reducing  techniques  and  to 
encourage  voluntary  improvements  to 
television  receivers  (see  paragraph  9). 
The  Commission  will  monitor  the  effects 
of  the  rules  adopted  today  (with  specific 
interest  in  the  number  of  complaints 
generated,  effectiveness  of  remedial 
techniques,  and  establishment  of 
voluntary  receiver  standards).  Further, 
the  Mass  Media  Bureau  is  directed  to 


prepare  for  the  Commission's 
consideration,  no  later  than  three  years 
from  the  date  of  release  of  this  order,  a 
staff  report  (Memorandum,  Opinion  and 
Order]  containing  a  recommendation 
whether  the  new  rules,  and  specifically 
Levels  1  and  2  power  values,  are 
appropriate  as  adopted. 

50.  Regulatory  Flexibility  Final 
Analysis. 

I.  Reason  for  action.  To  prevent 
exacerbation  of  the  interference 
problem  created  when  a  new 
noncommercial  educational  FM  station 
operates  in  a  Television  Channel  6 
service  area. 

II.  Objective.  To  further  develop  the 
noncommercial  educational  FM  service 
with  minimal  loss  of  Television  Channel 
6  service. 

UL  Legal  basis.  Sections  303|r)  and 
4(i)  of  the  Communications  Act  of  1934, 
as  amended. 

IV.  Description,  potential  impact  and 
number  of  small  entities  affected.  The 
rules  herein  adopted  will  provide 
assignment  standards  for 
noncommercial  educational  FM  stations. 
These  rules  are  expected  to  allow  for 
growth  in  educational  broadcasting 
services,  while  maintaining  present 
Television  Channel  6  service. 

There  is  no  significant  impact 
expected  on  present  Television  Channel 
6  licensees  or  future  applicants  for 
Channel  6  stations.  These  rules  limit 
future  noncommercial  FM  faciUties 
located  within  a  Television  Channel  6 
service  area;  thereby,  reducing  their 
potential  to  cause  interference.  This 
reduced  service  area  could  adversely 
affect  available  financial  support  for 
noncommercial  educational  FM  stations. 
These  new  rules  also  permit  the  use  of 
filters,  vertical  polarization,  or  other 
remedies,  which  could  permit  increases 
in  noncommercial  educational  FM 
service  areas. 

The  positive  impact  of  the  new  rules 
would  be  to  help  the  noncommercial 
educational  FM  licensee  to  circumvent 
interference  problems.  In  sum,  the 
adoption  of  these  rules  will  generally 
limit  the  size  of  new  noncommercial 
educational  FM  stations  and  make 
upgrading  of  many  existing  stations  in 
Channel  6  TV  service  areas  more 
difficult.  However,  the  new  rules  will 
permit  many  stations  on  the  air  that 
would  otherwise  have  been  forbidden. 

V.  Recording,  record-keeping  and 
other  compliance  requirements.  None. 

VI.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 

Vn.  Any  significant  alternative 
minimizing  the  impact  on  small  entities 


and  consistent  with  the  stated  objective. 
None. 

ActiofM 

51.  The  Secretary  shall  caase  a  copy 
of  this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysia.  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
Paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  96-354.  94 
Stat.  1164,  50  U.S.C.  et  se<f.]. 

52.  Accordingly,  It  is  ordered, 
pursuant  to  the  authority  contained  in 
Sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  that  Part  73  of  the 
Commission's  Rules  and  Regulations  is 
amended  effective  as  of  January  1, 1965, 
as  set  forth  in  the  attached  Appendix  A. 

53.  It  is  further  ordered,  that  RM-1301 
is  denied  as  being  rendered  moot  by  this 
proceeding. 

54.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

55.  For  further  information  on  this 
matter,  contact  Kathryn  Hosford.  Mass 
Media  Bureau,  at  (202)  632-966a 

(Sees.  4.  303,  40  Stat.,  as  amended,  1066.  1062; 
47  U.S.C.  154.  303) 

Federal  Comniunicationa  Commission. 
William  |.  THcarico,  ^ 

Secretary. 

Appendix  A 

Title  47  CFR  Part  73  is  amended  as 
follows: 

1.  47  CFR  5  73.509  is  revised  in  iU 
entirety  to  read  as  follows: 


§73.509 

(a)  An  application  for  a  non-Class  D 
(secondary)  station,  whether  for  a  new 
station  or  an  application  for  a  change  in 
a  station,  will  not  be  accepted  if  the 
proposed  operation  would  involve 
overlap  of  signal  strength  contoxirs  with 
any  other  station  whose  transmitter  is 
located  more  than  320  kilometers  (199 
miles)  from  the  U.S. -Mexican  border  and 
operating  in  the  reserved  band 
(Channels  200-220,  inclusive)  as  set 
forth  below: 


Frvqutncy 

Conta*  o<  prapoMd 

MMon 

CanKMOfoVwr 

MMton 

Cochmnal 

200  kHt 

0.1  iMV/mfWdBut    . 
1  mV/m  (60  dBu)  .„.. 
0.5  mV/m  {54  dOu).  .. 

1  mV/m  (80  dBu) 

10  mV/m  (80  dBu) 

1  mV/m  (80  dBu) 

100  mV/m  (100 

dB<i». 
1  mV/m(SOdau> 

1  mV/m  (80  dBu) 
0.1  mV/m  (40  dBu) 
1  mV/m  (80  dBu) 
0.5  mV/m  (54  dBu) 
1  mV/m  (80  dBu) 
10  mV/m  (80  dBu) 
1  mV/m  (80  dBu) 

too  mV/m  (100 

400  kHz. 

600  kHz. 

(It)  An  application  by  a  Class  D 
(secondary)  station,  other  than  an 
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application  to  change  class,  will  not  be 
accepted  if  the  proposed  operation 
would  involve  overlap  of  signal  strength 
contours  with  any  other  station  as  set 
forth  below: 


Ff»qmncy 

MpWBllOn 

Conlouf  of  pfopoMd 
MMon 

Contour  (X  oSwr 
•Mion 

Co-channal 

200  kHz _ 

400  kHz. 

01  mV/m  (40  dBu). .. 
OS  mV/m  (54  dBu).... 

10  mV/m  (80  dBu) 

100  fflV/m  (100 
dBu). 

1  mV/m  (80  dBu) 
1  mV/m  (80  dBu) 
1  mV/m  (60  dBu) 
1  mV/ffl  (60  dBu) 

800  kHz. 

(c)  The  following  standards  shall  be 
used  to  compute  the  distances  to  the 
pertinent  contours: 

(1)  The  distance  of  the  60  dBu  (1  mV/ 
m)  contours  shall  be  computed  using 
Figure  1  of  J  73.333  [F(50,  50)  curves]  of 
this  Part. 

(2)  The  distance  to  the  other  contours 
shall  be  computed  using  Figure  la  of 

§  73.333  [F(50,10)  curves]  of  this  Chapter. 
In  the  event  that  the  distance  to  the 
contour  is  below  16  kilometers  (10 
miles),  and  therefore  not  covered  by 
Figure  la,  the  curves  in  Figure  1  must  be 
used. 

(3)  The  effective  radiated  power  (ERP) 
that  is  the  maximum  ERP  for  any  plane 
on  any  bearing  will  be  used. 

(d)  An  application  foca  change  (other 
than  a  change  in  channel)  in  the 
facilitieVsf  a  noncommerical 
educational  FM  broadcast  station  will 
be  accepted  even  though  overlap  of 
signal  strength  contours,  as  specified  in 
paragraphs  (a)  and  (b)  of  this  Section, 
would  occur  with  another  station  in  an 
area  where  such  overlap  does  not 
already  exist,  if: 

(1)  "The  total  area  of  overlap  with  that 
station  would  not  be  increased; 

(2)  There  would  be  no  net  increase  in 
the  area  of  overlap  with  any  other 
station; 

(3)  The  area  of  overlap  does  not  move 
significantly  closer  to  the  station 
receiving  the  overlap;  and, 

(4)  There  would  be  created  no  area  of 
overlap  with  any  station  with  which  the 
overlap  does  not  now  exist. 

(e)  The  provisions  of  this  Section 
concerning  prohibited  overlap  will  not 
apply  where  the  area  of  such  overlap 
lies  entirely  over  water. 

2.  47  CFR  73.511  is  revised  in  its 
entirety  to  read  as  follows: 

973.511    Powar  and  antenna  height 
rac|uli  anMnta> 

(a)  Except  as  provided  in  S  73.504  (b), 
on  Channels  201  to  220,  inclusive 
specified  in  S  73.501,  no  educational 
station  will  he  authorized  with  effective 
radiated  power  less  than  specified  in 
§  73.211(a)(1). 


(b)  On  Channels  201  to  220,  inclusive 
specified  in  §  73.501,  no  educational 
station  will  be  authorized  with  effective 
radiated  power  greater  than  specified  in 
S  73.211  (b)(2). 

(c)  Stations  licensed  before  January  1, 
1985,  and  operating  above  50  kW  in 
Zones  I  and  I-A.  and  above  100  kW  and 
in  Zone  II  may  continue  to  operate  as 
authorized. 

Note. — For  educational  stations  authorized 
t>efore  January  1, 1985.  the  provisions  of  this 
Section  ({  73.511]  become  effective  March  1, 
1987. 

3.  A  new  47  CFR  73.525  entitled  "TV 
Channel  6  Protection"  is  added  to  read 
as  follows: 

§73.525    TV  Channel  6  protactioa 

(a)  Noncommercial,  educational  FM 
stations  authorized  as  of  January  1, 1985, 
may  not  make  changes  in  operating 
facilities  or  location  that  result  in  any 
increase  or  shift  in  interference  without 
considering  the  requirements  of  this 
section.  Further,  a  FM  station  authorized 
as  of  January  1, 1985,  which  seeks  to 
improve  its  operation  may  request  to 
return  to  its  previous,  or  lesser,  facilities 
without  considering  the  requirements  of 
this  section. 

(b)  An  application  for  a  FM  station 
operating  on  Channels  201-220  and 
located  at  0.4  kilometers  (approximately 
0.25  mile)  or  less  from  a  TV  Channel  6 
station  will  not  be  accepted  if  the 
antenna  height* above  average  terrain 
(HAAT)  exceeds  the  TV  Channel  6 
station's  HAAT  by  more  than  30  meters 
(approximately  100  feet)  or  the  effective 
radiated  power  exceeds  the  following 
values: 


Table  A 

EduolionsI  FM  chcnnal 

EffQdiw  wdisMd  powvr 
(dBk) 

201 

cs' 

202     , 

9.7 

203 

4a 

204  1 

205  1 

7.0 

9.2 

206 

11.4 

207 

13.S 

208 

15.7" 

209 

17.^ 

210-220 

200 

(c)  An  application  for'a  FM  station 
operating  on  Channels  201-220  and 
located  more  than  0.4  kilometers  but 
less  than  225  kilometers  (approximately 
0.25  miles  and  140  miles]  from  a  TV 
Channel  6  transmitting  antenna  will  not 
be  accepted  if  it  exceeds  the  maximum 
facilities  allowed  as  determined  in  the 
following  steps: 

(1)  Calculate  the  distance  to  the 
authorized  TV  Channel  6  station  by  use 
of  the  method  set  forth  in  S  73.208(c]  of 
this  part. 


(2)  Predict  TV  Channel  6  field  strength 
at  the  proposed  FM  transmitter  site  by 
use  of  the  distance  determined  in 
paragraph  (c)(1),  the  authorized  effective 
radiated  power  (without  considering 
beam  tilt),  and  the  antenna  height  above 
average  terrain  of  the  TV  Channel  6 
station,  and  Figure  1  of  S  73.333  [F(50,50) 
curves]  of  this  Part.  [To  avoid 
difficulties  due  to  the  differences  in 
units,  the  curves  of  §  73.333  will  be  used 
for  TV  Channel  6  stations  also.  The  field 
strength  curves  for  FM  and  TV  Channel 
6  are  identical.] 

(3)  Obtain,  for  the  TV  Channel  6  field 
strength  determined  in  subparagraph  (2), 
the  uncorrected  allowed  power  from 
column  denoted  ERPi  for  Channels  201- 
220  or  ERPs  for  Channels  207-220  in  the 
following  Table  B.  If  the  TV  Channel  6 
field  strength  determined  in  paragraph 
(c)(2)  does  not  correspond  exactly  with 

a  field  strength  in  the  table,  linear 
interpolation  shall  be  used.  If  the  TV 
Channel  6  field  strength  in  paragraph 
(c)(2)  is  greater  than  90  dBu.  then  the 
initial  power  shall  be  the  value 
corresponding  to  a  TV  Channel  6  field 
strength  of  90  dBu. 

Tables 


Mainn  F(SO.SO) 

taUHrwigth 

KJBu) 

PwmMMl  m  tMion  EW  (dBk)  •  30 

Meton  (100  two  HAAT  tor  opwMon 

oncftannalZll 

ERPi 

EtV>,  (mamiwn 

lMaq(ch»»«lt 
201-220) 

ta«e()  (chmM 
207-220) 

904) 

20.0 

35a 

t6Ja 

13.5 

ass 

60.0 

8.0 

234 

75.0 

3.0 

isa 

70.0 

1.0 

16X> 

66.0 

-2.0 

130 

60.0 

•    -ej 

S.2 

S6.0 

-11J 

as 

SOU) 

-16u0 

-ia 

49.0 

-17* 

-zo 

46J> 

-14a 

1.0 

47.0 

-9.5 

&5 

46.0 

-4X> 

iia 

45.0 

0.0 

150 

40.0 

14.5 

as 

36.0 

22.0 

37a 

30u0 

30.0 

46jD 

au> 

47.0 

esa- 

10J> 

63.0 

78.0 

(4)  Add  the  value  from  the  following 
Table  C.  corresfranding  to  the  requested 
channel,  to  the  value  determined  in 
paragraph  (c)(3].  This  will  provide  the 
maximum  allowable  ERPi  or  ERP2  at  an 
antenna  height  of  30  meters  HAAT. 

Table  C 


FMchannM 

FiaqMncy  (MHz) 

Pommtdkatmi* 

201 

66.1 

-20.0 

202 

66J 

-17i 

203 

86.5 

-14.5 

204 

86.7 

-11.7 

205 

864 

-9a 

206 

69.1 

-4.5 

207 

e9J 

a 
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Tabie  C— Continued 


FMclMnml 

nuMwci  <MMit 

PVW  SBMMTnsnl 

m 

Mi5 

8 

208 

88.7 

0 

»• 

88l8 

0 

tit 

aai 

0 

>12 

903 

^a8 

»ia 

214 

Sf 

♦  1.5 

SIS 

aas 

>&e 

21* 

81.1 

+  7.0 

217 

81J 

♦ao 

2ia 

81  .S 

♦  11.8 

211 

81.7 

♦  ISO 

2» 

81.8 

♦  18.0 

(5)  If  the  antenna  height  above 
average  terrain  of  the  requested  facility 
is  greater  than  30  meters  (approximately 
100  feet),  reduce  the  maximum 
allowable  power  determined  in 
paragraph  (c)(4]  by  the  amount 
necessary  to  result  in  an  equivalent 
predicted  field  strength,  pursuant  to  the 
following  procedures: 

(i)  The  effective  radiated  power  is 
reduced  so  that  the  distance  to  the  1 
mV/m  (60  dBu]  contour  extends  no 
farther  than  it  would  if  the  station  were 
operating  with  the  allowable  power  and 
an  antenna  HAAT  of  30  meters. 

(ii)  The  location  of  the  ImV/m  (60 
dBu]  contour  is  determined  using  Figure 
1  of  I  73.333  (F(50.S0)  curves]  of  this 
Part. 

(iii)  The  antenna  HAAT  is  determined 
using  the  procedure  contained  in 
9  73.313. 

(d)  The  maximum  facilities  cannot 
exceed  50  kW  effective  radiated  power 
and  300  meters  in  Zones  I  and  la  or  100 
kW  effective  radiated  power  and  600  ^ 
meters  height  above  average  terrain  in 
Zone  U.  [See  9  73.511  of  this  part] 

(e)  An  application  for  a  facility 
operating-«qChannels  201-220  and 
located  moreth^  0.4  kilometers  but 
less  than  225  kilmh«^rs  (approximately 
0.25  miles  and  140  miles)  from  a  TV 
Channel  6  transmitting  antenna  will  not 
be  accepted  if  the  recommended  level  is 
less  than  100  watts  (-10  dBk]  at  30 
meters. 

(f)  An  application  for  a  facility 
operating  on  Channels  201-220  and 
located  lesa  than  225  kilometers 
(approximately  140  miles)  from  a  TV 
Channel  6  transmitting  antenna  must 
include  an  indication  of  any  interference 
to  the  reception  of  the  TV  Channel  6 
signals  by  the  public.  When  the 
requested  facilities  exceed  the 
recommended  values  (see  paragraph 
(c)(3)  of  this  Section),  the  application 
must  also  include  a  discussion  of  the 
techniques  to  minimize  interference  that 
are  contemplated  by  the  applicant. 

(g)  A  permittee,  before  beginning 
program  tests,  must  take  steps  to  notify 
the  residents  of  the  area  likely  to  be 


affected  of  the  possibility  of  interference 
and  what  remedies  will  be  available. 
Additionally,  the  Engineer  in  Qiarge  of 
the  responsible  FCC  field  office  must  be 
advised  of  what  alleviating  steps  have 
been  taken  and  when  program  tests  will 
commence. 

(h)  FM  permittees  operating  at  the 
recommended  levels,  or  below,  have  no 
financial  obligation  to  remedy 
interference  complaints;  however, 
within  the  television  station's  47  dBu 
(Grade  B)  contour,  the  permittee  must 
investigate  all  separately  registered  and 
documented  complaints  and  make  a 
good  faith  attempt  to  identify  and  help 
resolve  all  cases  of  interference  to  the 
direct  reception  of  the  TV  Channel  6 
station  that  resolta  from  the  operation  of 
the  FM  station  operating  on  Channels 
201-220.  Exceptions  to  this  provision  are 
complaints  of  interference  due  to 
malfunctioning  or  mistuned  receivers, 
improperly  installed  antenna  systems, 
use  of  antenna  booster  amplifiers,  or  to 
associated  non-RF  devices  (such  as 
audio  amplifiers,  etc).  If  the  complainant 
refuses  to  demonstrate  the  impaired 
reception  or  permit  the  apphcation  of 
remedial  techniques,  the  permittee  is 
absolved  from  further  responsibihty. 

(i)  If  the  effective  radiated  power  of 
the  facihty  exceeds  the  recommended 
level  a  license  will  not  be  granted 
unless  all  non-exempt  (See 
subparagraph  h)  interference  complaints 
have  been  resolved«at  no  cost  to  the  TV 
Channel  6  viewers  within  the  TV 
Channel  6.  47  dBu  (Grade  B)  contour. 
The  distance  to  the  television  station's 
47  dBu  (Grade  B)  contour  is  determined 
by  using  Figure  1  of  9  73.333  (F(50,50) 
curves]  of  this  Part. 

(j)  Outside  of  the  television  station's 
47  dBu  (Grade  B)  contour,  a  permittee  is 
to  proxnde  information  intended  to 
remedy  interference  to  TV  Channel  6.  at 
the  request  of  the  TV  Channel  6  viewer. 
The  permittee  has  no  Hnancial 
responsibility  to  resolve  such 
complaints. 

(k)  If  interference  is  excessive  and  it 
cannot  be  promptly  eliminated  by  the 
application  of  suitable  techniques, 
operation  of  the  offending  FM  station 
will  be  suspended  upon  notification  by 
the  Engineer  In  Charge  (EIC)  of  the 
Commission's  local  field  office,  and  may 
not  be  resumed  until  satisfactory  actions 
to  eliminate  the  interference  have  been 
taken  and  authority  to  resume  operation 
has  been  received  from  the  FCC. 

(1)  To  minimize  interference  to  TV 
Channel  6  stations  from  FM  stations 
operating  on  Channels  201-220,  the 
vertical  component  of  radiation  of  the 
FM  station  may  exceed  its  horizontal 
^^(n^^ent  of  radiation,  or  the  FM 
station  may  use  only  vertical 


polarization.  The  maximum  ERP  on  any 
bearing  will  be  considered  the  maximum 
ERP  for  any  plane  for  licensing  purposes 
(including  vertical  or  horizontal 
polarization,  beam  tilt,  etc.). 

(m)  A  permittee  will  not  be  granted  a 
station  license  without  a  minimum  of  2 
months  operation  under  Program  Test 
Authority.  The  permittee  shall 
supplement  the  application  for  station 
license,  by  submitting  a  statement 
indicating  that  appropriate  action  has 
been  taken  on  all  complaints  of 
interference  to  TV  Channel  6  reception. 
For  operation  above  the  recommended 
level,  the  statement  shall  indicate  that 
all  non-exempt  complaints  (see 
paragraph  (h)  have  been  resolved  at  no 
cost  to  the  complainants.  The 
application  shall  contain  a  concurring 
statement  from  the  Engineer  in  Charge 
of  the  responsible  FtX  field  office  to 
indicate  that  he/she  has  no  objections  to 
the  granting  of  a  station  license. 

(n)  No  application  for  FM  Channel  200 
will  be  accepted  if  the  requested  facility 
would  cause  obiectionable  interference 
to  Channel  6  operations.  Such 
objectionable  interference  will  be 
considered  to  exist  whenever  the  15  dBu 
contour  based  on  the  F(50.10)  curves  on 
9  73.333  Figure  la  of  the  proposal  would 
overlap  the  40  dBu  contour  based  on  the 
F(50.50)  curves  in  9  73.333  Figure  1.  of 
the  televison  station. 

9  73.4135    [R«nov«d] 

4.  47  CFR  73.4135  is  removed  in  its 
entirety. 

Appendix  B 

Summary  of  Commenting  Parties 

Comments  in  response  to  the  Second 
Notice  were  filed  by  a  number  of  parties. 
Detailed  commenti  on  all  aspects  of  the 
Second  Notice  were  submitted  by:  )u!e8 
Cohen  ft  Associates  ("Cohen"),  Corporation 
for  Public  Broadcasting  ("(3^").  Association 
of  Maximum  Service  Telecasters,  inc. 
("AMST"),  National  Public  Radio  ("NPR "). 
Mississippi  Authority  for  Educational 
Television  ( "MAET').  KOIN-TV.  Ina 
("KOIN"),  loint  CommenU  filed  on  behalf  of 
TV  Channel  6  interests.  National 
Associations  of  Broadcasters  ("NAB"), 
Capital  Cities  Communications,  bie..  Cosmos 
Broadcasting  Corp.,  also  McGraw-Hill 
Broadcastir^  Company  ("McGraw-HiH"). 

Spec  i  f i  c^mmen  ts^n  isolated  subjects 
were/iTed  by:  Intertoiligiate  Broadcasting 
System,  Inc,  KRMA-TV  Channel  6,  WCDR- 
FM,  Earlam  College,  Storer  Communications, 
Ta ft  -Broadcasting  Company,  Federation  of 
Cominunity  Broadcasters,  N<)tional  Religious 
Broadcasters  ("NRB "),  Channel  6,  Inc. 
("Channel  6").  and  Michigan  State  University 
("MSU"). 

Various  general  comments  were  submitted 
by:  Viewers  of  Central  Virginia,  University  of 
Northern  Colorado,  Friends  of  Public  Radio, 


"1 


; 


Inc..  Bux-Mont  Educational  Radio 
Association.  Metropslttui  PUtsburg  Public 
Broackasting  (WQED-FM.  WQEX-TV).  and 
several  existing  educational  and  TV  Channel 
6  radio  licensees. 

Reply  comments  were  filed  by:  CBS.  Fnc_ 
Mohawk-Hudsoa  Taft  MAET,  NPR.  NRB, 
VVTVR,  ElA  (CBC),  Belo  Broadcasting,  KOiN, 
KfcCraw-Hin.  )oifit  Comments,  CFB,  other 
existing  radio  licensees,  and  TV  Channel  6 
licensees. 
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47  CFR  Part  74 

(MM  Dockat  Na  M-2tO;  FCC  M-8171 

Broadcast  Remote  Pickup  Service; 

Amendment 

* 
AQENCV:  Federal  Communicationa 
Commission. 
action:  Final  rule. 

SUMNURV:  This  action  changes  the 
Broadcast  Remote  Pickup  Service  Rules 
to  (1)  authorize  S  kHz  segments  which 
can  be  combined  to  form  a  suitable 
bandwidths  for  different  technologies: 
(2)  revise  authorized  emission 
standards;  (3)  continue  informal  BRPS 
frequency  coordination;  (4)  allow 
narrowband  VHF  repeaters;  (5)  remove 
usage  restrictions  on  certain  channels; 
and  (6)  eliminate  requirements  for  guard 
receivers  for  BRPS  repeaters. 

This  action  is  taken  by  the^ 
Commission  in  itr  efforts  to  relax 
restrictive  regulations  and  pglicies  and 
allow  new  spectrum  efficient  systems  to 
be  licensed. 

The  Rule  changes  are  intended  to 
provide  broadcasters  more  flexibility  in 
their  choices  of  Remote  Pickup 
communications  systems.  This  action 
will  also  permit  the  use  of  new 
narrowband  technology  equipment  as  a 
means  to  relieve  frequency  congestion 
situations. 

dates:  Effective — ^To  be  announced  by 
separate  Order. 

FOR  niRTMn  INPOmiATiON  CONTACT. 

Hank  Van  Deursen,  Mass  Media  Bureau. 
(202)  632-0660, 

supplemcmtahv  information:  . 

List  of  Subjects  in  47  CnnK  Pact  74 

Communications  equipment 
Report  and  Order 

In  the  Matter  of  Amendment  of  frequency 
assignment  procedures  in  the  Broadcast 
Remote  Pickup  Service  to  facilitate  more 
efficient  use  of  the  available  spectrum:  MM 
Dodcet  No.  »«-Z8a 

Adopted  October  2a  1984. 

Released:  November  6. 1984.  : 

By  the  Cominission. 


Introduction 

1.  The  Commission  has  under 
consideration  a  Notice  of  Proposed  Rule 
Making  (Notice)  '  adopted  on  March  23. 
1984.  tmd  the  comments  and  reply 
comments  filed  in  response  thereto, 
concerning  a  proposal  to  permit  optional 
use  of  narrow  band  technologies  and  the 
Broadcast  Remote  Plckt^i  Service 
(BRPS).  The  Notice  proposed  amending 
the  frequency  assignment  procedures 
and  authorized  emission  standards. 
Although  this  Order  allows  immediate 
use  of  Amplitude  Compandored 
Sideband  (ACSB)  equipment,  it  by  no 
means  limits  licensees  to  that 
technology  nor  does  it  preclude  the  use 
of  FM  technologies.  For  example.  2.5 
kHz  deviation  FM  communications 
equipment  is  presently  in  use  in  Europe 
and  could  also  be  used  in  the  BRPS  with 
the  rule  changes  adopted  today.  This 
Order  is  intended  to  be  sufficiently 
flexible  to  allow  broadcasters  to  choose 
any  techn^ogy  best  suited  to  their 
needs  without  further  Commission 
action. 

Background 

2.  Remote  pickup  (RPU)  stations  are 
authorized  frequencies  in  the  153. 161,      « 
and  450  MHz  bands  '  for  transmission  of 
program  audio  from  the  scene  of  an 
event  back  to  the  studio.  They  may  also 
be  used  for  commimications  necessary 

to  coordinate  production  of  program 
material  and  support  technical 
operation.  The  evpr  increasing  demand 
for  remote  pickup  stations  has  created  a 
growing  need  for  spectrum  to  support 
these  additional  stations.  Because  there 
is  not  any  readily  available  spectrum  to 
provide  relief,  more  efficient  use  of  the 
present  spectrum  must  be  pursued.  In 
fact  several  waivers  have  already  been 
granted  by  the  Commission  to  allow 
splitting  of  RPU  channels  to  provide 
additional  services.* 

Issues 

3.  The  primary  issues  proposed  in  the 
Notice  included: 

(1)  Should  the  Conumseion  amend  the 
frequency  autlwrixatioB  procednres  to 
include  5  kHi  segments  which  could  be 
contiguously  coabined  (stacked)  to  provide 
suitable  channel  bandwidths  for  existing  and 
new  technologies? 

(2)  Should  the  authorized  emission 
standards  be  revised  to  accommodate  new 
technologies  as  they  may  develop? 

(3)  Should  the  present  BRPS  infonnal 
frequency  coodination  procedures  continue 
on  a  voluntary  basis  in  lieu  of  formal 
procedures? 

■  MM  Docket  Na  B«-28a  48  FR  148eif  (April  m 
t984). 

'Nominal  frequency  band*— eee  Part  74.4St  Ibf 
specinc  frequencies. 

*  See  Notice  at  4. 


(4)  Should  VHF  repeaters  be  authorized  for 
narrow  bandwidth  technologies? 

(5)  Should  usage  restrictions  on  certain 
channels  be  maoved? 

Issue  L  Frequency  Authorizatioo 
Procedures 

4.  The  Notice  proposed  dividing  many 
existing  channels  into  discrete  5  kHz 
segments  to  provide  the  BRPS  flexibility 
to  combine  contiguous  segments  into  a 
channel  of  suitable  bandwidth.  "Hiis 
action  would  permit  continued  use  of  all 
cinrent  wideband  FM  equipment  in 
addition  to  allowing  users  to  incorporate 
narrow  bandwidth  technologies.  For 
example,  a  current  VHF  30  Uiz 
bandwidth  RPU  channel  would  become 
a  channel  of  six  contiguous  5  kHz 
segments.  Alternatively,  channels  for 
narrow  bandwidth  technologies  would 
be  immediately  available  by  combining 
the  appropriate  number  of  contiguous 
segments  to  form  a  channel  with 
suitable  bandwidth. 

5.  Several  commenters  in  opposition 
to  the  issue  apparently  misinterpreted 
the  Notice  and  believed  that  present 
wideband  FM  operation  would  no  longer 
be  permitted.  This  is  not  the  case. 
Wideband  FM  operation  may  continue 
as  circumstances  nvarrant.  Our  action 
provides  broadcasters  the  optica  of 
operating  narrower  bandwidth 
equipment,  if  they  desire,  to  obtain 
partial  relief  from  the  crowded  spectnnn 
in  congested  areas.  Conunents 
submitted  by  the  American  Petroleum 
Institute  (API),  although  concerned 
about  increased  BRPS  operations  on  the 
153  MHz  shared  channels,  endorse  the  5 
kHz  plan  if  expansion  of  the  band  is 
deemed  necessary.  The  Association  of 
Maximum  Service  Telecasters  (MST).  in 
its  reply  comments,  suggest  that  API  has 
overlooked  the  potential  benefits  that 
could  accrue  to  land  mobile  users  from 
the  Commission's  proposals.  By 
providing  more  "room"  for  all  current 
and  future  users  in  the  shared  bands,  the 
creation  of  new  narrowband  charmda 
could  decrease  interference  problems. 

6.  Several  comments  were  received 
emphasizing  the  need  to  retain  some 
channels  with  bandwidths  of  25.  50.  and 
100  kHz  bandwidths  for  transmission  of 
high-quality  material  for  on-the-air  use. 
Although  these  comments  may  have 
merit  for  a  few  channels,  the  record 
indicates  that  dividing  the  remaining 
channels  into  5  kHz  "3tackable** 
segments  as  proposed  in  the  Notii:e  and 
eliminating  the  present  "letter  group" 
designations  on  channels  would  be 
beneficial.  However,  bcensees  are 
expected  to  make  efficient  use  of  the 
spectrum  by  stacking  the  minimum 
number  of  segments  necessary  to  create 
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a  channel  bandwidth  commensurate 
with  the  technology  in  use. 

7.  Although  specific  frequencies  will 
not  be  mandated  for  narrowband 
technologies,  frequency  coordinators 
should  be  aware  of  the  Office  of  Science 
and  Technology  Hndings  which  indicate 
that  the  mechanism  for  ACSB  to  FM 
interference  was  more  dependent  upon 
FM  receiver  characteristics  then  on  the 
ACSB  transmitter.*  Coordinators  should 
proceed  cautiously  and  responsibly 
when  integrating  new  technologies  into 
the  existing  FM  environment.  On-the-air 
program  channels  must  be  afforded  the 
necessary  protection  even  if  this 
requires  frequency  separation  of 
narrowband  technologies  from  the 
program  channels.  Prudent  action  on  the 
part  of  the  coordinators  will  eliminate 
need  for  the  Commission  to  institute 
specific  restrictions  on  the  frequency 
assignment  of  new  technologies  at  this 
time. 

8.  In  the  interest  of  providing 
broadcasters  the  maximum  flexibility 
and  choice  in  the  selection  of  channels 
for  operation  of  remote  pickup  stations: 

A.  The  two  existing  100  kHz  channels 
at  450.925  and  455.925  MHz  (previously 
referred  to  as  the  "S  group"  channels) 
will  be  divided  into  four  50  kHz 
segments.  Stacking  of  these  segments 
will  be  allowed  to  form  100  kHz 
channels,  thus  preserving  the  option  of 
100  kHz  channels  where  required.  This 
action  is  intended  to  satisfy  the  needs  of 
users  committed  to  transmitting  high 
quality  program  material  using 
wideband  technologies  requiring  50  or 
100  kHz.  Users  committed  to  100  kHz 
bandwidths  and  transmitting  program 
material  will  have  primary  user  of  these 
channels  since  no  other  100  kHz 
channels  are  available. 

B.  The  ten  existing  50  kHz  channels  at 
450.65.  450.7a  450.75.  450.80,  450.85, 
455.65.  455.70,  455.75.  455.80,  and  455.85 
MHz  (previously  referred  to  as  the  "R 
group"  channels)  will  be  divided  into 
twenty  25  kHz  segments.  Stacking  of 
these  segments  will  be  permitted  to  form 
50  kHz  channels.  Users  committed  to  50 
kHz  bandwidths  and  transmitting 
program  material  will  have  primary  use 
of  these  chaimels. 

C  Most  remaining  VHF  and  UHF 
channels  will  be  divided  into  5  kHz 
segments  which  may  be  stacked  to  form 
various  bandwidth  channels  up  to  the 
maximum  channel  bandwidth  of  50  kHz. 
This  division  will  enable 


•  Se«  FCC/OST  TM-S»-7.  Amplitude 
Compandored  Sideband  Compared  to  Conventional 
Frequency  Modulation  for  VHF  Mobile  Radio — 
Laboratory  and  Field  Testing  Results,  Hank 
VanDeursen  and  Ralph  Haller.  October  1983.  NTIS 
number  PBS4-116383.  available  from  the  National 
Technical  Information  Service.  Springfield.  Virginia. 


implementation  of  Option  2  (Six  channel 
VHF  plan)  and  Option  3  (Five  channel 
UHF  plan)  as  proposed  in  the  Notice. 
(The  six  channel  UHF  plan  is 
unacceptable  since  it  would  require  that 
no  assignments  be  made  at  the  edges  of 
wideband  channels  resulting  in  possible 
unusable  spectrum.) 

D.  All  letter  group  designations  for 
charmels  are  being  deleted  permitting 
licensees  to  operate  on  any  channel  for 
which  they  are  eligible.  This  action  will 
eliminate  the  present  requirement  that 
the  same  station  be  licensed  separately 
for  each  group  of  frequencies  that  it 
operates  on.  Subsequently,  all  RPU 
operations  will  be  covered  under  one 
license. 

Issue  Z-  Emission  Limitations 

9.  Emission  limitations  control  the 
amount  of  interference  an  adjacent    « 
channel  user  will  experience.  Two 
distinctly  different  forms  of  emissions 
are  involved  in  this  issue  (emission 
measurement  techniques  will  be 
addressed  in  a  future  OST  bulletin): 

A.  Traditional  frequency  modulated 
signals  with  various  maximum  deviation 
limits. 


B.  Single  sideband  type  signals  with 
various  bandwidth  requirements  (initial 
use  is  expected  to  be  5  kHz  voice  ACSB 
equipment). 

10.  Comments  from  Sideband 
Technology  Inc.  (STI)  favored  adopting 
the  emission  standards  are  proposed  in 
the  Private  Radio  item  *  for  all  RPU 
equipment.  Changing  the  present 
emission  standards  for  FM  equipment 
was  not  proposed  in  the  Notice  and 
therefore  is  not  appropriate  at  this  time. 
To  accommodate  both  FM  and  SSB  type 
technologies,  dual  emission  masks  will 
be  employed  similar  to  those  in  the 
microwave  bands.* The  present 
emission  standards  for  FM  equipment 
will  remain  unchanged  and  new 
emission  standards  will  be  adopted  for 
single  sideband  (SSB)  equipment  ^ 

11.  For  other  than  FM  technology 
equipment,  a  modified  version  of  die 
above  referenced  emission  mask  is 
adopted.  Emissions  will  be  attenuated 
below  the  peak  envelope  power  (P): 

A.  On  any  frequency  500  Hz  inside  the 
channel  edge  up  to  and  including  2500 
Hz  outside  the  same  channel  edge,  the 
following  formula  will  apply: 


Attenuation  =  29  Log  [  —  [d+2.5-  —   VjdB 


or  50  dB  whichever  is  the  lesser 
attenuation.  Where:  D  is  the 
displacement  (kHz)  from  the  center  of 
the  authorized  bandwidth;  and  W  is  the 
channel  bandwidth  (kHz). 

B.  On  any  frequency  removed  from 
the  channel  edge  by  more  than  2500  Hz: 
At  least  43  +  10  Log  (P)  dB. 

Issue  3:  Frequency  Coordination 

12.  API  was  concerned  with  the  issue 
of  frequency  coordination  and  suggested 
that  formal  procedures  be  adopted 
which  are  similar  to  those  for  services  in 
Part  90  of  the  Rules.  Consistent  with  the 
decision  in  Docket  20169  not  to  impose 
formal  frequency  coordination 
procedures  on  the  BRPS,*  no  formal 
procedures  are  being  adopted  in  this 
Order.  The  channels  between  152.855 
and  153.365  MHz  (previously  referred  to 
as  the  Kl  channels]  are  shared  with  the 
Industrial  Radio  Service.  BRPS  licensees 
are  secondary  to  Industrial  Radio  users 


on  these  frequencies  and  must  correct 
any  interference  caused  to  Industrial 
Radio  stations  or  cease  operation. 
Furthermore,  BRPS  licensees  must 
accept  any  interference  caused  by 
Industrial  Radio  stations.  It  is  important 
that  the  Industrial  Radio  users  be 
considered  and  be  made  aware  of  any 
BRPS  activity  on  the  shared  channels. 

13.  All  other  comments  addressing  the 
issue  of  frequency  coordination 
supported  the  present  informal 
coordination  procedures  that  have 
worked  well  for  the  BRPS  in  the  past. 
Numerous  references  were  made  to  the 
many  voluntary  Local  Frequency 
Coordinating  Committees  (LFCC)  and 
highly  cooperative  efforts  of  the 
broadcasters  to  make  the  fullest  use  ot 
the  scarce  BRPS  spectrum.  These  efforts 
include  real-time  frequency  coordination 
during  events  when  many  channels  are 
required  to  be  shared,  voluntary  channel 
splitting  in  some  congested  areas, 


'See  Commenla  of  Sideband  Technology,  para.  9: 
and  alto  Notice  of  Proposed  Rule  Making.  PR 
Docket  No.  84-279,  49  FR  19074.  (May  4. 1984). 

'See.  for  example.  Section  74.637. 

'The  emission  standard  proposed  in  the  Private 
Radio  item  covered  only  5  kHz  bandwidth  SSB 
equipment.  Since  it  is  contemplated  that  wider 


bandwidth  SSB  equipment  may  l>e  required  in  the 
BRPS  to  provide  program  quality  transmission,  the 
formula  for  that  emission  standard  was  expanded  to 
the  general  case,  and  is  applicable  for  any 
bandwidth  equipment. 
•  See  Report  and  Order  at  11. 
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request  for  waivers  to  operate 
narrowband  technology  equipment,  and 
maintenance  of  local  data  bases  for  the 
coordination  process.  Another  important 
argument  presented  by  many  parties  is 
that  k}cai  users  are  in  the  most 
advantageous  position  to  determine  the 
most  efficient  use  of  the  spectrum  with 
their  knowledge  of  local  terraia  general 
requirements,  calendars  of  events,  etc 

14.  Support  in  favor  of  informal 
frequency  coordination  was 
overwhelming  in  the  record. 
Broadcasters  and  LFCCs  are  to  be 
commended  for  their  appropriate  efforts 
and  the  Commission  will  continue  to 
rely  on  the  present  method  of  ii^ormal 
frequency  coordination. 

Issue  4:  Narrow  Bandwidth  VHF 
Repeaters 

15.  Favorable  comments  were 
submitted  concerning  allowing  the  use 
of  narrowband  technology  VHF 
repeaters.  Although  a  repeater  requires 
two  channels,  the  total  spectrum 
requirements  for  a  5  kHz  bandwidth 
system  will  be  only  10  kHz  which  is 
substantially  less  than  the  present  25  or 
30  kHz  present  FM  simplex  channels.  It 
is  therefore  appropriate  to  allow  the 
operation  of  VHF  repeaters  which  are 
capable  of  operating  with  a  5  kHz 
bandwidth  technology.  The  repeaters 
may  be  installed  in  vehicles  or  at  fixed 
sites. 

Issue  5:  Usage  Restrictions  on  Certain 
Channels 

16.  Although  many  comments  were 
received  urging  the  removal  of  the 
"program  only"  usage  restriction  on  the 
present  R  and  S  group  channels,  the 
record  contains  considerable  concern 
for  protection  of  on-the-air  program 
material  with  an  availability  of  channels 
having  adequate  bandwidth  to  provide 
acceptable  transmission  quality.  Some 
comments  indicated  that  the  priority 
requirements  of  74.403(b)*  serve  the 
same  purpose,  provided  that  the  user 
with  on-the-air  material  has  immediate 
access  to  the  channel  when  required.  It 
appears  that  the  present  priority 
requirements  should  be  sufBcient  to 
protect  channels  required  for  on-the-air 
program  material.  The  restrictions  which 
allow  only  program  material  and  related 
cues  on  certain  channels  (the  present  R 
and  S  groi^)s)  will  therefore  be  removed. 
Users  will  be  expected  to  coordinate 
locally  the  use  of  channels  in  such  a 
way  that  the  appropriate  protection  is 
afforded  to  transmission  of  on-the-air 
material. 


Related  Issue:  Repeater  Guard  Receiver      Actions 


•  Priority  order  1.  Emergency  communications;  2. 
Program  material  to  be  broadcast:  3.  Cues  and 
order*  necessary  for  a  broedout:  K  Operational 
communications:  and  5.  Tests  or  drills. 


17.  Although  the  Notice  did  not 
specifically  address  this  issue,  the 
Society  f>f  Broadcast  Engineers  (SBE).  in 
its  comments,  questioned  the 
practicality  of  Section  74.436  winch 
requites  that  a  guard  receiver  "lock-out" 
the  repeater  if  a  signal  is  present  on  the 
repeater  output  frequency.  Their 
comments  iiuhcate  that  (1)  Other 
services  do  not  reqiarc  guard  receivers 
on  repeaters:  and  (2)  these  receirers 
cause  numerous  operational  probtems  at 
congested  repeater  sites  where  white 
hoise.  exceeding  the  2  uV  sensitivity 
level,  spills  over  from  adjacent  channel 
transmitters.  No  opiposition  to  the  ^E's 
comments  was  noted  in  the  reply 
comments.  Therefore,  the  requirement 
for  a  guard  receiver  on  BRPS  repeaters 
will  be  deleted  from  §  74.436  of  4he 
Rules. 

18.  Regulatory  Flexibility  Final 
Analysis. 

I.  Reason  for  action:  The  current  Rules 
restrict  ways  that  broadcasters  can 
implement  new  spectrum  efficient 
technologies.  Commission  action  such  as 
a  Developmental  License  or  special 
waiver  is  now  required  for  use  of  such 
equipment 

U.  The  objective:  The  Commission's 
proposals  are  designed  to  provide 
broadcast  Ucensees  more  feeedom  to 
choose  and  implement  new  technolo^es 
in  their  efforts  to  make  the  most  efficient 
use  of  the  RPU  spectrum. 

in.  Legal  basis:  Action  is  proposed  in 
accordance  with  sections  303  (g)  and  (r) 
of  the  Communications  Act  of  1934,  as 
amended,  which  charges  the 
Commission  to  encourage  the  most 
effective  use  of  radio  in  the  public 
interest. 

IV.  Description,  potential  impact,  and 
number  of  small  entities  affected:  The 
proposed  Rule  changes  should  favorably 
affect  broadcasters  and  spectrum 
efficient  equipment  manufacturers.  No 
costs  need  be  incurred  by  any 
broadcaster  as  a  result  of  this  action. 
The  action  provides  opportunities  for 
radio  equipment  manufacturers  to  sell 
new  narrow  band  equipment 

V.  Recording,  recordkeeping,  and 
other  compliance  requirements':  None. 

VL  Federal  Rules  which  overlap, 
duplicate,  or  conflict  with  this  rule: 
None. 

Vn.  Any  significant  alternatives 
minimizing  impact  on  small  errtities  and 
consistent  with  the  stated  objective:  TTie 
Commission's  alternative  is  to  maintain 
status  quo.  This  alternative  would  not 
accomplish  the  beneficial  objectives 
sought  in  this  Notice. 


19.  The  Secretary  shall  cause  a  copy 
of  this  Report  and  Order,  including  Ae 
initial  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  Small  Business 
Administration  in  accordance  with 
Section  603(a]  of  the  Regulatory 
Flexibility  Act  (Pub.  L  Na  96-354. 94 
Stat.  1164,  50  U.S.C.  601  et  seq.) 

20.  Accordingly,  it  is  ordered, 
pursuant  to  the  authority  contained  in 
Sections  4(i).  302.  and  303  (g)  and  (r)  of 
the  Communications  Act  of  1934,  as 
amended,  that  Part  74  of  the 
Commission's  Rules  and  Regulations  are 
amended  as  set  forth  in  the  attached 
Appendix  B.  effective  on  the  date 
specified  in  a  future  order  to  be  issued 
by  the  Chief.  Mass  Media  Bureau 
indit:ating  that  appropriate  compater 
programs  are  availaUe  for  implementing 
the  new  rules. 

21.  Further  information  on  this 
proceeding  may  be  obtamed  by 
contacting  Hank  VanDeorsen.  Mass 
Media  Bureau,  (202)  632-0660. 

(Sees.  4,  303.  48  stat..  as  amended,  1088, 10S2; 
47  U.S.C  154,  303) 

Federal  Communications  Commission. 
William  |.  Tricarico. 

Secretary. 

Appcnoix  A 

Comments  and/or  reply  comoients 
were  received  from  the  following; 

American  Broadcasting  Companies.  Inc. 
American  Petroleum  faistitnte 
Association  of  Maximum  Service 

Telecasters 
CBS.  Inc. 

Mututal  Broadcasting  System  (KDUZ) 
National  Association  of  Broadcasters  " 
National  Broadcasting  Company.  Inc. 
National  Radio  Broadcasters 

Association 
Sideband  Technology,  Inc. 
Society  of  Broadcast  Engineers 
Special  Industrial  Radio  Service 

Association.  Inc. 
Stephens  Engineering  Associates,  Inc. 
WFME  Family  Stations,  Inc. 
WiUiam  F.  Ruck.  Jr,  (KUSF-4T^) 
960  Radio.  Inc. 

Appendix  B 

PART  74— (AMENDED] 

Part  74  of  the  Federal 
Communications  Commission's  Rules 
and  Regulations  are  amended  as 
follows: 

1.  Section  74.402  is  amended  by 
revising  the  section  in  its  entirety  to 
read  as  follows: 
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S  74.402    Autttorizad  frwiiMnciM. 

Operation  on  all  channels  Usted  in 
this  section  (except:  2a07,  26.11,  26.45. 

450.01,  450.02,  450.98,  450.99.  455.01, 

455.02.  455.98,  455.99  MHz]  shall  be  in 
accordance  with  the  "priority  of  use" 
provisions  in  {  74.403(b).  The  channel 
will  be  assigned  by  its  center  frequency, 
channel  bandwidth,  and  emission 
designator.  The  frequencies  listed  in  this 
section  represent  the  center  of  the 
channel  or  channel  segment. 

(a)  The  following  channels  (except 
1606, 1622,  and  1646  kHz)  may  be 
assigned  for  us  by  broadcast  remote 
pickup  stations  using  any  emission 
(other  than  single  sideband  or  pulse) 
that  will  be  in  accordance  with  the 
provisions  of  S  74.462.  The  channels 
1606, 1622,  and  1646  kHz  are  limited  to 
A3E  emission. 

(1)  MF  Channels:  1606. 1622,  and  1646 
kHz;  Maximum  authorized  channel 
bandwidth:  10  kHz;  The  channel  1606 
kHz  is  subject  to  the  condition  Usted  in 
subparagraph  (e)(1)  of  this  Section. 

(2)  HF  Channels:  25.87,  25.91.  25.95, 
25.99.  26.03,  28.07,  26.09.  2.611.  26.13. 
26.15.  26.17,  26.21,  26.23,  26.25,  26.27, 
26.29,  26.31.  26.33,  28.35,  26.37,  26.39, 
28.41,  28.43,  26.45,  and  26.47  MHz; 
Maximum  authorized  channel 
bandwidth:  20  kHz,  except  the  channels 
25.87-26.03  MHz  are  40  kHz;  The 
channels  25.87-26.09  MHz  are  subject  to 
the  condition  Usted  in  subparagraph 
(e)(2)  of  this  Section. 

(3)  VHP  Channels:  166.25  and  170.15 
MHz;  Maximum  authorized  channel 
bandwidth:  25  kHz;  These  channels  are 
subject  to  the  condition  Usted  in 
subparagraph  (e)(8]  of  this  Section. 

(4)  UHF  Channels:  450.01,  450.02. 
450.98.  450.99,  455.01,  455.02,  455.98, 
455.99  MHz;  Maximum  authorized 
channel  bandwidth:  10  kHz;  These 
channels  are  subject  to  the  condition 
Usted  in  subparagraph  (e)(9)  of  this 
Section. 

(b)  One  or  more  of  the  foUowing  5  kHz 
segments  my  be  stacked  to  form  a 
channel  which  may  be  assigned  for  use 
by  broadcast  remote  pickup  stations 
using  any  emission  contained  within  the 
resultant  channel  in  accordance  with  the 
provisions  of  {  74.462. 

(1)  VHP  segments:  152.8575, 152.8625. 
152.8675, 152.8725, 152.8775, 152.8825, 
152.9175, 152.9225, 152.9275, 152.9325, 
152.9375. 152.9425, 152.9775, 152.9825, 
152^675, 152.9925. 152.9975, 153.0025, 
153J037S,  153.0425. 153.0475. 153.0525. 
153.0575. 153.0625. 1S3J0B75, 153.1025. 
153.1075, 153.1125, 153.1175, 153.1225, 
153.1575, 153.1625. 153.1675. 153.1725. 
153.1775, 153.1825. 153.2175, 153.2225, 
153.2275. 153.2325, 153.2375. 153.2425. 
153.2775. 153.2825, 153.2875, 153.2925, 
153.2975, 153.3025. 153.3375, 153.3425. 


153.3475. 153.3525. 153.3575.  and  153.362 
MHz;  Maximum  authorized  channel 
bandwidth:  30  kHz;  These  channels  are 
subject  to  the  conditions  Usted  in 
paragraphs  (e)  (3),  (4).  and  (5)  of  this 
section. 

(2)  VHP  segments:  160.8625. 160.8675, 
160.8725. 160.8775. 160.8825. 160.8875. 
160.8925. 160.8975. 160.9025, 160.9075, 
160.9125. 160.9175, 160.9225. 160.9275. 
160.9325. 160.9375, 160.9425. 160.9475. 
160.9525. 160.9575. 160.9625. 160.9675, 
160.9725. 160.9775. 160.9825.  160.9875. 
160.9925. 160.9975. 161.0025, 161.0075, 
161.0125, 161.0175, 161.0225. 161.0275. 
161.0325. 161.0375, 161.0425, 161.0475, 
161.0525. 161.0575, 161.0625. 161.0675. 
161.0725. 161.0775. 161.0825. 161.0875. 
161.0925. 161.0975,161.1025. 161.1075. 
161.1125. 161.1175. 161.1225. 161.1275. 
161.1325. 161.1375. 161.1425. 161.1475. 
161.1525. 161.1575. 161.1625. 161.1675. 
161.1725. 161.1775. 161.1825. 161.1875. 
161.1925. 161.1975. 161.2025. 161.2075. 
161.2125. 161.2175. 161.2225. 161.2275, 
161.2325, 161.2375, 161.2425, 161.2475, 
161.2525. 161.2575. 161.2615, 161.2675. 
161.2725. 161.2775, 161.2825. 161.2875. 
181.2925. 161.2975. 161.3025. 161.3075. 
161.3125. 161.3175. 161.3225. 161.3275. 
161.3325. 181.3375. 161.3425. 161.3475. 
161.3525. 161.3575. 161.3625. 161.3675. 
161.3725. 161.3775, 161.3825. 161.3875. 
161.3925.  and  161.3975  MHz;  Maximum 
authorized  channel  bandwidth:  30  kHz; 
These  channels  are  subject  to  the 
condition  Usted  in  paragraph  (e)(6]  of 
this  section. 

(3)  VHS  segments:  161.6275. 161.6325. 
161.6375. 161.6425, 161.6475. 161.6525. 
161.6575. 161.6625, 161.6675, 161.6725. 
161.6775, 161.6825, 161.6875, 161.6925. 
161.6975. 161.7025, 161.7075, 161.7125, 
161.7175. 161.7225. 161.7275. 161.7325. 
161.7375. 161.7425. 161.7475. 161.7525. 
161.7575. 161.7625, 161.7675,  and  161.7725 
MHz;  Maximum  authorized  channel 
bandwidth:  30  kHz;  These  channels  are 
subject  to  the  conditions  Usted  in 
paragraphs  (e)  (4)  and  (7)  of  this  section. 

(4)  UHF  segments:  450.0275.  450.0325, 
450.0375,  450.0425,  450.0475.  450.0525, 
450.0575,  450.0625.  450.0675,  450.0725, 
450.0775.  450.0825.  450.0875.  450.0925. 
450.0975.  450.1025,  450.1075,  450.1125, 
450.1175.  450.1225.  450.1275.  450.1325. 
450.1375,  450.1425,  450.1475,  450.1525. 
450.1575.  450.1625,  450.1675.  450.1725, 
450.1775.  450.1825,  450.1875,  450.1925, 
450.1975.  450.2025,  450.2075,  450.2125, 
450.2175,  450.2225,  450.2275,  450.2325, 
450.2375,  450.2425,  450.2475,  450.2525. 
450.2575,  450.2825,  450.2675,  450.2725, 
450.2775,  450.2825,  450.2875,  450.2925, 
450.2975,  450.3025.  450.3075.  450.3125. 
45a3175.  450.3225.  450.3275.  450.3325. 
450.3375.  450.3425.  450.3475.  450.3525, 
450.3575.  450.3625.  450.3675.  450.3725, 
450.3775.  450.3825.  450.3875.  450.3925. 


450.3975.  450.4025.  450.4075.  450.4125, 
450.4175,  450.4225.  450.4275.  450.4325, 
450.4375,  450.4425,  450.4475,  450.4525, 
450.4575,  450.4625,  450.4675.  450.4725, 
450.4775,  450.4825,  450.4875,  450.4925, 
450.4975,  450.5025,  450.5075,  450.5125, 
450.5175,  450.5225,  450.5275.  450.5325. 
450.5375.  450.5425.  450.5475.  450.5525, 
450.5575,  450.5625.  450.5875.  450.5725. 
450.5775,  450.5825,  450.5875,  450.5925. 
450.5975,  450.6025.  450.6075.  450.6125. 
450.6175,  450.6225,  455.0275,  455.0325, 
455.0375,  455.0425,  455.0475,  455.0525, 
455.0575,  455.0625,  455.0675,  455.0725, 
455.0775.  455.0825,  455.0875,  455.0925, 
455.0975.  455.1025.  455.1075,  455.1125, 
455.1175,  455.1225,  455.1275.  455.1325. 
455.1375.  455.1425.  455.1475.  455.1525, 
455.1575,  455.1625,  455.1675,  455.1725, 
455.1775,  455.1825,  455.1875,  455.1925, 
455.1975,  455.2025.  455.2075.  455.2125. 
455.2175,  455.2225,  455.2275,  455.2325, 
455.2375,  455.2425,  455.2475,  455.2525, 
455.2575,  455.2625,  455.2675,  455.2725, 
455.2775,  455.2825,  455.2875,  465.2925. 
455.2975,  455.3025.  455.3075,  455.3125, 
455.3175.  455.3225.  455.3275,  455.3325, 
455.3375,  455.3425,  455.3475,  455.3525, 
455.3575.  455.3625.  455.3675.  455.3725. 
455.3775.  455.3825.  455.3875.  455.3925. 
455.3975.  455.4025,  455.4075,  455.4125, 
455.4175,  455.4225.  455.4275,  455.4325, 
455.4375,  455.4425,  455.4475,  455.4525, 
455.4575,  455.4625,  455.4875,  455.4725, 
455.4775,  455.4825,  455.4875,  455.4925, 
455.4975,  455.5025,  455.5075.  455.5125. 
455.5175.  455.5225.  455.5275.  455.5325, 
455.5375,  455.5425,  455.5475,  455.5525, 
455.5575,  455.5625,  455.5675.  455.5725. 
455.5775.  455.5825.  455.5875.  455.5925, 
455.5975,  455.6025,  455.6075.  455.6125. 
455.6175,  455.6225  MHz.  Maximum 
authorized  channel  bandwidth:  50  kHz. 

(c)  One  or  two  of  the  following  25  kHz 
segments  may  be  stacked  to  form  a 
channel  which  may  be  assigned  for  use 
by  broadcast  remote  pickup  stations 
using  any  emission  contained  within  the 
resultant  channel  in  accordance  with  the 
provisions  of  S  74.462.  Users  committed 
to  50  kHz  bandwidths  and  transmitting 
program  material  will  have  primary  use 
of  these  channels. 

(1)  UHF  segments:  450.6375,  450.6625. 
450.6875,  450.7125,  450.7375,  450.7625, 
450.7875,  450.8125,  450.8375,  450.8625, 
455.6375,  455.6625,  455.6875,  455.7125. 
455.7375,  455.7625.  455.7875,  455.8125. 
455.8375.  455.8625  MHz.  Maximum 
authorized  channel  bandwidth:  50  kHz. 

(d)  One  or  two  of  the  following  50  kHz 
segments  may  be  stacked  to  form  a 
channel  which  may  be  assigned  for  use 
by  broadcast  remote  pickup  stations 
using  any  emission  contained  within  the 
resultant  channel  in  accordance  with  the 
provisions  of  Section  74.462.  Users 
committed  to  100  kHz  bandwidths  and 


; 
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transmitting  program  material  will  have 
primary  use  of  these  channels. 

(1)  UHF  segments:  450.900.  450.950. 
455.900.  and  455.950  MHz;  Maximum 
authorized  channel  bandwidth:  100  kHz. 

(e)  Conditions  on  Broadcast  Remote 
Pickup  Service  channel  usage  as 
referred  to  in  subparagraphs  (a)  through 
(d)  above: 

(1)  Operation  is  subject  to  the 
condition  that  no  harmful  interference  is 
caused  to  the  reception  of  AM  broadcast 
stations. 

(2)  Operation  is  subject  to  the 
condition  that  no  harmful  interference  is 
caused  to  stations  in  the  broadcast 
service. 

(3)  Operation  is  subject  to  the 
condition  that  no  harmful  interference  is 
caused  to  stations  operating  in 
accordance  with  the  Table  of  Frequency 
Allocations  set  forth  in  Part  2  of  the 
Commission's  Rules  and  RegulaUons. 
Applications  for  licenses  to  use 
frequencies  in  this  band  must  include 
statements  showing  what  procedures 
will  be  taken  to  ensure  that  interference 
will  not  be  caused  to  stations  in  the 
Industrial  Radio  Services. 

(4)  These  frequencies  will  not  be 
licensed  to  network  entities. 

(5)  These  frequencies  wiU  not  be 
authorized  to  new  stations  for  use  on 
board  aircraft. 

(6)  These  frequencies  are  aUocated  for 
assignment  to  broadcast  remote  pickup 
stations  in  Puerto  Rico  or  the  Virgin 
Islands  only. 

Note. — These  frequencies  are  shared  «vith 
Public  Safety  and  Land  Transportation  Radio 
Services. 

(7)  These  frequencies  may  not  be  used 
by  broadcast  remote  pickup  stations  in 
Puerto  Rico  or  the  Virgin  Islands.  In 
other  areas,  certain  existing  stations  in 
the  Public  Safety  and  Land 
Transportation  Radio  Services  have 
been  permitted  to  continue  operation  on 
these  frequencies  on  condition  that  no 
harmful  interference  is  caused  to 
broadcast  remote  pickup  stations. 

(8)  Operation  on  the  frequencies 
166.25  MHz  and  170.15  MHz  is  not 
authorized:  (i)  Within  the  area  bounded 
on  the  west  by  the  Mississippi  River,  on 
the  north  by  the  parallel  of  latitude  37 
degrees  30  minutes  N.,  and  radius  equal 
to  the  air-line  distance  between 
Springfield,  111.,  and  Montgomery, 
Alabama,  subtended  between  the 
foregoing  west  and  north  boundaries;  (U) 
Within  150  miles  (241  KM)  of  New  York 
City;  and,  (ui)  In  Alaska  or  outside  the 
continental  United  States;  and  is  subject 
to  the  condition  that  no  harmful 
interference  is  caused  radio  stations  in 
the  band  162-174  MHz. 


(9)  The  use  of  these  frequencies  is 
limited  to  operational  communications, 
including  tones  for  signaling  and  for 
remote  control  and  automatic 
transmission  system  control  and 
teleme^. 

(f)  License  applicants  shall  request 
assignment  of  only  those  channels,  both 
in  number  and  bandwidth,  necessary  for 
satisfactory  operation  and  for  which  the 
system  is  equipped  to  operate.  However, 
it  is  not  necessary  that  each  transmitter 
within  8  system  be  equipped  to  operate 
on  all  frequencies  authorized  to  that 
licensee.  , 

(g)  Remote  pickup  stations  or  systems  ' 
wiU  not  be  granted  exclusive  channel 
assignments.  The  same  channel  or 
channels  may  be  assigned  to  other 
Ucensees  in  the  same  area.  When  such 
sharing  is  necessary,  the  provisions  of 

i  74.403  shaU  apply. 

(h)  Each  authorization  for  a  new 
broadcast  remote  pickup  station  or 
system  shaU  require  the  use  of  type 
accepted  equipment 

2.  Section  74.403  will  be  amended  by 
revising  paragraph  (b)  to  read  as 
foUows: 


974.403    Frequency  MlecMon  to 
Interfefnce. 


(b)  The  foUowing  order  of  priority  of 
transmission  shaU  be  observed  on  aU 
channels  except:  26.07,  28.11,  26.45, 

450.01,  450.02,  450.98,  450.99,  455.01, 

455.02.  455.98.  and  455.99  MHz: 
***** 

3.  Section  74.432  is  amended  by 
revising  paragraphs  (c)  and  (j)  and 
subparagraphs  (c)(1).  (c)(2).  and  (c)(7) 
and  (j)  to  read  as  foUows: 

9  74.432    Licensing  requirements  and 
procedure*. 

(c)  Remote  pickup  stations  and 
systems  will  be  licensed  for  use  of  a 
specified  frequency  as  listed  in  {  74.402 
as  follows: 

(1)  Base  stations  may  be  Ucensed  as 
automatic  relay  stations,  and,  as  such, 
wiU  be  separately  Ucensed.  An 
automatic  relay  station  wiU  be  licensed 
to  operate  only  on  frequencies  within 
the  UHF  band.  However,  narrowband 
technology  equipment  with  emissions 
contained  within  a  5  kHz  channel  may 
be  authorized  for  use  as  a  base  or 
mobile  automatic  relay  station  on 
channels  in  the  VHF  band  [except  166.25 
and  170.15  MHz).  Each  automatic  relay 
station  shaU  be  operated  in  accordance 
with  the  provisions  of  9  74.436.  A 
Ucensee  may  be  authorized  to  operate 
more  than  one  automatic  relay  station; 
however,  no  more  than  two  VHF  and 
two  UHF  channels  wiU  be  assigned  a 


licensee  for  use  by  such  stations  tn  a 
single  area.  Automatic  relay  stations 
shall  operate  in  accordance  with  the 
priorities  prescribed  in  |  74.403(b). 

(2)  Base  stations  may  be  authorized  to 
provide  one-way  or  two-way  voice 
communications  between  the  studio  and 
transmitter  of  a  broadcast  station,  the 
licensee  of  which  is  also  the  Ucensee  of 
any  aural  or  television  broadcast  STL 
station  used  for  program  transmission 
between  the  same  two  points,  or  to 
provide  such  voice  communications 
between  the  point  of  origin  and  the 
termination  of  an  aural  or  television 
intercity  relay  system.  Automatic  relay 
systems  will  not  be  authorized  for  use 
with  these  systems.  Operation  of  these 
systems  shall  be  limited  to  the  channels 
26.07,  26.09,  26.11,  26.13,  26.45,  and  26.47 
MHz. 

•  *        •        •        • 

(7)  One  or  more  fixed  stations 
operating  on  450.01.  450.02.  450.98, 
450.99,  455.01,  455.02,  455.98,  and  455.99 
MHz  will  be  Ucensed  as  a  system  for 
control  and  telemetry  signals  between  a 
remote  control  point  and  the  broadcast 
site  or  between  automatic  transmission 
monitoring  and  alarm  points  and  the 
broadcast  site. 

*  •        •        •        • 

(j)  A  remote  pickup  station  or  system 
may  be  authorized  solely  for  operational 
communications  provided  such 
operation  is  confined  to  the  channels  of 

450.01,  450.02,  450.98,  450.99,  455.01. 

455.02,  455.98,  and  455.99  MHz. 
***** 

4.  Section  74.436  is  amended  by 
revising  the  introductory  paragraph  and 
paragraph  (a)  to  read  as  foUows: 

9  74.438    Special  requtrements  for 
automatic  relay  etaOona. 

An  automatic  relay  station  shall,  in 
addition  to  the  relay  transmitter,  include 
a  control  unit  and  one  or  more  relay    . 
receivers. 

(a)  The  licensee  shaU  institute 
appropriate  operating  procedures  to 
prevent  interference  to  other  stations 
operating  on  the  automatic  relay  output 
channeL  ^ 

***** 

5.  Section  74.461  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


974.461 

(a)  Transmitter  power  is  the  power  at 
the  transmitter  output  terminals  and 
deUvered  to  any  impedance-matched, 
radio  frequency  load.  For  the  purpose  of 
this  subpart  the  transmitter  power  is  the 
unmodulated  carrier  power  except  that 
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for  SSB  or  puis*  truumissioos,  peak 
envelope  power  shall  be  used. 

•  •  •  •  • 

6.  Section  74.462  is  amended  by 
revising  paragraph  (c)  introductory  text, 
by  deletiiag  paragraph  (e),  by  revising 
and  redesignating  the  existing  paragraph 
(d)  as  paragraph  (e),  and  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§  74.4CS    AuMioftaed  iMndwMth  and 


emissions  shall  b*  attenuated  below  the 
mean  transmitter  power  in  accordance 
with  the  following  schedule: 


(c)  For  all  emissions  except  single 
sideband  and  pulse,  the  mean  power  of 


(d)  For  single  sideband  and  pulse 
signals,  the  peak  power  of  emissions 
shall  be  attenuated  below  the 
transmitter  power  in  accordance  with 
the  following  schedule: 

(1)  On  any  {requeiM:y  502  Hz  inside 
the  channel  edge  up  to  and  including 
2500  Hz  outside  the  same  edge,  the 
following  formula  will  apply: 


25/  W 

Attenuation  =  29  Log  |  —  fD+2.5-  —     IMdB 


)■]■ 


or  50  dB  whichever  is  the  lesser 
attenuation.  Where:  D  is  the 
displacement  (kHz)  bom  the  center  of 
the  authorized  bandwidth;  and  W  is  the 
channel  bandwidth  (kHz). 

(2)  Oa  any  frequency  removed  from 
the  channel  edge  by  more  than  2500  Hk 
At  least  434-10  Log  (P)  dB. 

(e)  In  the  event  a  station's  emissions 
outside  its  authorized  channel  cause 
harmful  interference,  the  Commission 
may,  at  its  discretion,  require  the 
licensee  to  take  such  further  steps  as 
may  be  necessary  to  eliminate  the 
interference. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wndllfa  S«rv<c« 

50  CFR  Part  17 

Endangarad  and  Thrmtanad  Wildiifa 
and  Plants;  Datai  iiiination  of 
Endangarad  Statua  and  Critical  Hat>ltat 
for  ttia  Amargosa  Vote 

aocncy:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

SUMMARY:  The  Service  determines 
endangered  status  and  critical  habitat 
for  the  Amargosa  vole,  a  small  mammal. 
This  vole  has  been  eliminated  from 
portions  of  its  range  as  a  result  of 
human  encroachment  and  the  burning 
and  overgrazing  of  its  habitat.  It  became 
so  rare  that  it  was  once  thought  extinct 
and  is  now  known  only  from  bulrush 
marsfaea  near  Tecopa  and  Tecopa  Hot 
Spring  in  southeastern  Inyo  County. 
California.  This  rule  implements  the 
protection  provided  by  the  Endangered 


Species  Act  of  1973,  as  amended,  for  the 
Amargosa  vole. 

EFFECTivf  DATS:  The  effective  dale  of 
this  rule  is  December  17. 1984.       •      -^^ 
AOONCSSCS:  The  complete  Tile  for  tfiis 
rule  is  available  for  inspection  during 
normal  business  hours,  by  appointment, 
at  the  Service's  Regional  Office.iJoyd 
500  Building,  Suite  1692,  500  Northeast 
Multnomah  Street,  Portland,  Oregon 
97232. 

FOR  FURTHER  INFORMATKHi  CONTACT: 
Ndr.  Wayne  White  at  the  above  address 
(503/231-6131  or  FTS  429-6131). 
SUPPIEMENTARV  INFORMATION: 

Background 

The  species  Microtus  califomicus, 
commonly  known  as  the  California  vole, 
is  a  small  mammal  occurring  in  western 
Oregon.  California,  and  northern  Baja 
California;  17  subspecies  are  cxurently 
recognized  (Hail  1981).  The  apparently 
most  geographically  restricted 
subspecies  is  M.  c.  scirpensis,  the 
Amargosa  vole.  It  was  described  by 
Bailey  (1900)  from  specimens  collected 
at  a  spring  near  Shoshone  on  the 
Amargosa  River,  southeastern  Inyo 
County,  California.  It  is  isolated  from 
the  rest  of  the  species  by  a  broad 
expanse  of  unsuitable,  arid  land.  It 
differs  from  most  other  subspecies  by  its 
brighter  colorabon.  The  upper  parts  are 
pallid  neutral  gray,  the  underparts  are 
smoky  gray,  the  tail  is  brown  above  and 
grayish  below,  and  the  feet  are 
brownish  gray.  In  six  adult  specimens, 
total  length  averaged  about  8  inches  (203 
millimeters)  and  tail  length  averaged 
about  2^  inches  (65  millimeters). 

Not  long  after  its  discovery,  the 
Amargosa  vole  was  extirpated  from  the 
Shoshone  area:  the  marsh  that  it 
inhabited  was  burned  over  and  made 
into  a  hog  pasture  (Kellogg  1918).  The 


subspecies  was  considered  extinct  until 
additional  specimens  were  collected  in 
the  1930's.  and  then  seemed  to 
disappear  again,  but  was  rediscovered 
in  the  1970'8  in  marshes  along  the 
Amargosa  River  near  Tecopa  aiul 
Tecopa  Hot  Springs,  southeastern  Inyo 
County  (Bleich  1979, 1980;  Could  and 
Bleich  1977).  These  marshes,  the  only 
currently  known  habitat  of  the 
Amargosa  vole,  are  characterized  by  a 
dominance  of  bulrush  [Scirpus  oineyi] 
vegetation  and  have  some  open  water 
nearby.  In  this  otherwise  arid  part  of 
Cahfomia,  bulrush  marshes  are 
restricted  to  the  vicinity  of  springs  or 
portions  of  the  Amargosa  River  with 
permanent  Dow.  This  river  is  dry 
throughout  most  of  its  course.  Human 
encroachment  in  the  area,  with 
consequent  burning  of  marshes, 
overgrazing,  and  water  diversion,  is 
jeopardizing  remnant  habitat.  Surviving 
colonies  of  voles  are  highly  localized 
and  contain  small  numbers  of  animals. 

In  the  Federal  Register  of  June  18. 1980 
(45  FR  41172-41173).  the  Service 
published  a  notice  accepting  a  petition 
to  add  the  Amargosa  vole  to  the  U.S. 
List  of  Endangered  and  Threatened 
Wildlife,  and  announcing  a  status 
review  of  the  animal.  In  the  Federal 
Register  of  December  30. 1982  (47  FR 
58434-58460),  the  Amargosa  vole  was 
included  in  category  1  of  the  Service's 
Review  of  Vertebrate  Wildlife,  meaning 
that  there  was  substantial  information 
on  hand  to  support  the  biological 
appropriateness  of  a  listing  proposal.  In 
the  Federal  Register  of  August  29. 1983 
(48  FR  39090-390931,  the  Service 
published  a  proposed  rule  to  determine 
endangered  status  and  critical  habitat 
for  the  Amargosa  vole. 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  of  August  29, 
1983,  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  information  that  might  contribute 
to  development  of  a  final  rule. 
Appropriate  State  and  Federal  agencies, 
county  governments,  scientific 
organizations,  and  other  concerned 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice,  inviting 
public  comment,  was  published  in  the 
Los  Angelea  Times  on  September  15, 
1983. 

Five  comments  were  received.  The 
California  Departgient  of  Fish  and 
Game,  the  California  Department  of 
Water  Resources,  and  the  Friends  of 
Wildlife  Organization  (Monterey, 
California)  supported  the  proposal.  The 
California  Department  of  Transportation 
observed  that  there  ore  Federal-aid 
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roadways  within  the  overall  boundaries 
of  the  proposed  critical  habitat,  upon 
which  repair  work  might  become 
necessary,  and  requested  to  be  informed 
of  precautions  that  should  be  taken 
during  such  work.  The  Service  greatly 
appreciates  this  concern,  and  has 
expressed  its  willingness  to  provide 
guidelines  to  the  California  Department 
of  Transportation  as  specific  cases 
develop. 

The  District  Manager,  California 
Desert  District.  Bureau  of  Land 
Management  (BLM).  questioned  whether 
Federal  listing  of  the  Amargosa  vole  is 
necessary,  considering  that  two  detailed 
management  plans  have  been  developed 
for  protection  of  wildlife  and  associated 
habitat  in  the  involved  area,  and  that 
the  Bureau  is  cooperating  with  the 
Service  and  the  California  Department 
of  Fish  and  Game  to  prevent  adverse 
impacts  to  the  vole  from  geothermal 
leasing  activity.  Should  listing  proceed, 
the  District  Manager  recommended  that 
the  following  components  of  the 
proposed  overall  critical  habitat  zone  be 
excluded,  because  they  do  not  contain 
wetland  habitats  necessary  to  support 
vole  populations:  T20NR7ENEV4  and 
NMiSEV*  Sec.  4.  WV4WV4  Sea  5.  SWV* 
Sec.  9.  SWy*  Sec.  la  T  21  N  R  7  E  Sec. 
20.  NMi.  NMiSV^.  and  S^SEy4  Sec.  28, 
NEV*.  NEy4SEy4.  and  WV4  Sec.  29.  WV4 
Sec.  32.  N%NEy4.  SEy4NEy4.  and  SEy4 

The  Service  appreciates  the  efforts 
that  BLM  is  making  to  protect  the 
Amargosa  vole  and  its  habitat. 
However,  management  work  being  done 
by  an  agency  is  related  to  only  one  of 
the  Hve  factors  discussed  below  that 
must  be  considered  in  making  the 
determination  of  whether  to  add  a 
species  to  the  List  of  Endangered  and 
llireatened  Wildlife.  The  Amargosa 
vole  was  brought  to  the  brink  of 
extinction  by  a  variety  of  problems, 
mostly  not  related  to  geothermal  leasing 
or  other  activities  by  BLM.  Federal 
listing  will  insure  that  protection  is 
permanent,  and  will  provide  the  basis 
for  a  coordinated  recovery  effort  by  all 
involved  agencies.  With  regard  to  the 
critical  habitat,  the  Service  has 
reviewed  the  situation  and  now  agrees 
that  the  following  areas  do  not  contain 
significant  vole  habitat:  T  20  N  R  7  E 
SWy4  Sec.  9,  SWy4  Sec.  10:  T  21  N  R  7  E 
Sec.  20.  NV4  Sec.  28,  NEy4  Sec.  29.  These 
areas  are  thus  not  being  included  in  the 
overall  critical  habitat  zone  designated 
for  the  Amargosa  vole.  The  other  areas 
indicated  by  BLM,  however,  do  contain 
springs,  marshes,  or  other  elements 
needed  for  the  survival  of  the  vole,  and 
are  thus  being  retained  in  the  critical 
habitat  designation. 


Summaiy  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
cdnsideration  of  all  information 
available,  the  Service  has  determined 
that  the  Amargosa  vole  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (codified  at  50  CFR 
Part  424;  under  revision  to  accommodate 
1982  amendments — see  proposal  at  48 
FR  36062.  August  8. 1983)  were  followed. 
A  species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  Amargosa  vole 
[Microtus  californicua  scirpensis)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Within  the  arid 
region  in  question,  most  human  activity 
occurs  near  permanent  water  sources. 
Therefore,  the  marsh  habitat  of  the 
Amargosa  vole  has  been  reduced  and 
modified  by  human  encroachment. 
Burning  and  livestock  grazing  is 
occurring  in  much  of  the  habitat.  The 
spring  at  Shoshone  has  been  diverted 
and  channelized  to  allow  for 
construction  of  a  high  school  swimming 
pooL  The  development  of  springs  in  the 
Tecopa  Hot  Springs  area  for  mineral 
baths,  ^d  the  spread  of  mobile  home 
courts,  have  greatly  modified  or 
eliminated  suitable  habitat  in  that  area. 
Such  modification  of  springs  and 
marshes  has  already  caused  the 
extinction  of  the  Tecopa  pupfish,  a  small 
fish  endemic  to  the  area  (see  Federal 
Register  of  Japuary  15, 1982  (47  FR  2317- 
2319)).       -J 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  kifbwn  to  be  a  problem. 

C.  Disease  or  predation.  Not  known  to 
be  a  problem. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  California 
State  Fish  and  Game  Commission  lists 
the  Amargosa  vole  as  endangered  and, 
therefore,  regulations  are  in  effect  that 
prohibit  taking.  The  main  problem  of  the 
vole,  however,  is  not  direct  taking,  but 
loss  of  habitat.  Moreover,  although  the 
Bureau  of  Land  Management  is  taking 
the  vole's  well-being  into  account  in 
developing  its  management  plans  for  the 
area,  there  is  a  considerable  amount  of 
vole  habitat  outside  of  Federal 
ownership  that  thus  remains  unaffected 
by  BLM  planning. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 


Competition  from  introduced  species 
may  have  been  a  contributing  factor  in 
the  decline  of  the  Amargosa  vole  at 
Shoshone,  llie  house  mouse  [Mus 
musculus)  was  reported  by  Bleich  (1980) 
as  very  common  in  marsh  habitats 
around  Shoshone. 

The  decision  to  determine  endangered 
status  for  the  Amargosa  vole  was  based 
on  an  assessment  of  the  best  available 
scientific  information  and  of  past, 
present,  and  probable  future  threats  to 
the  species.  Critical  habitat  is  being 
determined  because  it  would  be  prudent 
to  do  so  and  because  the  areas  of 
habitat  utiUzed  by  the  species  are 
generally  well  defined. 

Cridcal  Habitat 

Section  4(a)(3)  of  the  Endangered 
Species  Act.  as  amended,  requires  that 
"critical  habitat"  be  designated,  "to  the 
maximum  extent  prudent  and 
determinable."  concurrent  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  as  defined  by  section  3  of  the 
Act  and  at  50  CFR  Part  424.  means  (i) 
the  specific  areas  within  the 
geographical  area  occupied  by  the 
species,  at  the  time  it  is  listed  in 
accordance  with  the  provisions  of 
section  4  of  the  Act  on  which  are  found 
those  physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  which  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas  outside 
the  geographical  area  occupied  by  the 
species  at  the  time  it  is  listed  in 
accordance  with  the  provisions  of 
section  4  of  the  Act  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

The  critical  habitat  of  the  Amargosa 
vole  falls  within  an  overall  zone  of  4.520 
acres  in  southeastern  Inyo  County. 
California.  Within  this  zone,  the  critical 
habitat  consists  of  marshes  and 
associated  land  and  water  along  the 
Amargosa  River.  frx>m  just  north  of 
Tecopa  Hot  Springs  to  the  Amaigosa 
Canyon,  just  south  of  Tecopa. 

In  considering  designation  of  critical 
habitat  50  CFR  424.12(b)  requires  focus 
on  the  biological  or  physical  constituent 
elements  within  the  defined  area  that 
are  essential  to  the  conservation  of  the 
species  involved.  With  respect  to  the 
Amargosa  vole,  the  areas  designated  as 
critical  habitat  satisfy  all  known  criteria 
for  the  ecological,  behaviorial.  and 
physiological  requirements  of  the 
species.  The  marsh  vegetation  (primarily 
bulrushj  provides  sufficient  cover  for 
escape  from  predators  and  also  serves 
as  a  food  source.  Small  populations  of 
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the  Amargosa  vole  are  still  able  to 
survive  and  reproduce  in  the  remaining 
suitable  marsh  habitat  around  Tecopa 
and  Tecopa  Hot  Springs.  These  areas 
may  not,  however,  include  the  entire 
habitat  of  the  Amargosa  vole,  and 
modincations  to  the  critical  habitat 
designation  may  be  proposed  in  the 
future. 

Section  4(b)(8)  of  the  Act  requires 
that,  to  the  maximum  extent  practicable, 
any  determination  of  critical  habitat  be 
accompanied  by  a  brief  description  and 
evaluation  of  those  activities  which,  in 
the  opinion  of  the  Secretary,  may 
adversely  modify  such  habitat  if 
underteiken,  or  may  be  affected  by  such 
designation.  In  the  case  of  the  Amargosa 
vole,  such  activities  including  burning  or 
otherwise  removing  marsh  vegetation, 
overgrazing  of  marsh  or  adjacent 
vegetation,  pumping  of  ground  water 
supplies,  diverting  or  channelizing 
springs  or  the  Amargosa  River,  road 
repair  work,  off-road  vehicle  use  in  or 
adjacent  to  marsh  areas,  use  of 
herbicides  or  rodenticides,  introduction 
of  exotic  plant  or  animal  species,  and 
exploration  for  and  exploitation  of 
geothermal  resources. 

Section  4(b)(2]  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  specifying  a  particidar  area 
as  critical  habitat  In  conjunction  with 
the  proposal  to  determine  endangered 
status  and  critical  habitat  for  the 
Amargosa  vole,  the  Service  notified 
Federal  agencies  that  may  have 
jurisdiction  over  the  involved  areas. 
These  agencies  and  other  interested 
parties  were  requested  to  submit 
information  on  economic  or  other 
impacts  of  the  proposed  measure.  In 
response,  the  District  Manager, 
California  District,  Bureau  of  Land 
Management  (BLM)  indicated  that 
determination  of  endangered  status  and 
critical  habitat  for  the  Amargosa  vole 
would  result  in  consultation  between 
BLM  and  the  Service  regarding  the 
effects  of  geothermal  leasing  activity. 

Additional  information  obtained  by 
the  Service  indicates  that  approximately 
2,060  acres  of  the  overall  critical  habitat 
zone  are  administered  by  BLM.  Neither 
the  critical  habitat  zone  nor  immediately 
surrounding  lands  are  now  known  to 
contain  geothermal  resources.  However, 
three  leases  for  geothermal  exploration 
in  the  area  have  b jen  issued  by  BLM, 
and  apphcationk  for  four  others  are 
under  consideration.  The  three  current 
leases  are  not  active  and  are  not 
expected  by  BLM  to  become  a  threat  to 
the  critical  habitat  The  four  lease 
applications  have  stipulations  to  avoid 
disturbance  of  the  habitat  of  proposed 
or  hsted  endangered  or  threatened 


species.  In  addition,  BLM  already  has 
detailed  management  plans  for  the 
protection  of  wildlife  and  associated 
habitat  in  the  involved  area.  For  these 
reasons,  designation  of  critical  habitat  is 
not  expected  to  have  significant 
economic  or  other  impacts. 

Avoalabla  Conservatioa  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  pursuant  to  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  ronservafion  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  land  acquisition  and 
cooperation  with  States,  and  requires 
recovery  actions. -Such  actions  are 
initiated  by  the  Service  following  listing. 
The  protection  required  by  Federal 
agencies,  and  taking  and  harm 
prohibitions,  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  intera^ncy  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  in  Federal  Register  of  )une  29, 
1963,  48  FR  29989).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  lifted  specie* 
or  to  destroy  or  adversely  modi^  its 
critical  habitat  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Federal  activities  that  may 
be  affected  in  this  regard,  with  respect 
to  the  determination  of  endangered 
status  for  the  Amargosa  vole,  are 
described  above  under  "Critical 
Habitat." 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  will  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  any 
Amargosa  vole  in  interstate  or  foreign 
commerce.  It  also  will  be  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  was  illegally 
taken.  Certain  exceptions  will  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 


Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  under  certain 
circimistances.  Regulations  governing 
such  permits  are  codified  at  50  CFR 
17.22  and  17.23.  Endangered  species  can 
be  taken  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of> 
the  species,  or  for  incidental  take 
purposes.  In  some  instances,  permits 
may  be  issued  during  a  specified  period 
of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

The  Service  will  now  review  the 
Amargosa  vole  to  determine  whether  it 
should  be  considered  for  placement 
upon  the  Annex  of  the  Convention  on 
Nature  Protection  in  the  Western 
Hemisphere,  and  whether  it  should  be 
considered  for  other  appropriate 
international  agreements. 

Natkxial  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  deHned  by  the  National 
Enviroimiental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  this  species  will  not 
constitute  a  major  action  under 
Executive  Order  12291  and  certifies  that 
his  designation  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  These  determinations 
are  based  on  a  Determination  of  Effects 
that  is  available  at  the  Office  of 
Endangered  Species,  U.S.  Fish  and 
Wildhfe  Service,  Washington,  D.C 
20240. 
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List  of  Sub}ects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulations  Promulgation 
PART  17— (AMENDED) 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 


Authority:  Pub.  L  93-205, 87  Stat.  884;  Pub. 
L  94-359,  90  Stat.  911,  Pub.  L  95-632.  92  Stat 
3751;  Pub.  L  96-158,  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat  1411  (16  U.S.C.  1531  et  seq). 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order,  to  the  List  of  Endangered  and 
Threatened  Wildlife  under 
"MAMMALS:" 

1 17.1 1    Endangered  and  ttireatened 


(h)  •  •  • 


Specin 

V«rtabcato  populalion  wtwra 

Sma 

WnMn 
Mad 

CrlicalhaMtf 

SpacialnjiM 

Conwnon  nwiM 

Sdantific  nwiw 

Val*„AnwgoM - „ 

Ucrolui  cattomcut  tarpmtm 

•                             • 

• 

USX  »CA) 

• 

•  • 

,  Er*e „...: E 

•  • 

• 
• 

108 

« 

17.95<«) 

NA 

3.  Section  17.95(a),  "Mammals,"  is 
amended  by  adding  the  critical  habitat 
of  the  Amargosa  vole  after  that  of  the 
Morro  Bay  kangaroo  rat  as  follows: 

9  17.95    Critical  habitat— fish  and  wildlife. 

(a)  •  •  • 

Amargosa  vole  [Microtus  califomiais 
scirpensis).  ^ 

:     ■   '■   -■    ^< 

■  ■  •■  ■  •    j  I       '         *.^' 


California.  Marshes  and  associated 
land  and  water  in  the  following  areas  of 
Inyo  County  (San  Bernardino  Meridian): 
T20N  R7E  Sec.  4,  5,  NVz  and  SE'A  Sec.  9, 
NWy4  Sec.  10,  SWV4SWV4  Sec.  15,  EVi 
Sea  16.  NWy*  Sec.  22;  T21N  R7E  SV4 
Sec.  28.  SVi  and  NWVi  Sec.  29,  Sec.  32, 
33. 

Within  these  areas,  the  major 


constituent  elements  that  are  known  to 
require  special  management 
considerations  or  protectioa  are  marsh 
vegetation  (primarily  bulrushes  of  the 
genus  Scirpus),  springs,  and  some  open 
water  along  the  Amargosa  River,  which 
provide  escape  cover  and  an  adequate 
food  supply. 


< 


(■ 


»  -  » 
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Dated:  September  25. 1984. 

|.  Cnig  Pottar, 

Acting  Aasistant  Secretary  for  Fish  and 
Wildlife  and  Parka. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptteric 
Administration 

50  CFR  Part  652 

(Docket  Na  4104»-414«] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  emergency  change  in 
annual  specification. 

summary:  NOAA  issues  a  notice  of 
emergency  change  in  an  annual 
specification  for  the  Fishery 
Management  Plan  for  Atlantic  Surf  Clam 
and  Ocean  Quahog  Fisheries  (FMP). 
This  action  increases  the  annually 
selected  1984  Mid-Atlantic  surf  clam 
quota  by  200,000  bushels,  from  2,350,000 
to  2.550,000  bushels.  This  action  is 
intended  to  prevent  a  lengthy  closure  in 
the  Mid-Atlantic  Area  surf  clam  fishery 
during  the  last  quarter  of  the  1984  fishing 
year. 

EFFECnVE  date:  November  9, 1984  until 
February  7, 1985  unless  superseded  by 
subsequent  notice  setting  the  1985 
annual  specifications. 
AOORESS:  Copies  of  the  FMP  are 
available  from  John  C.  Bryson, 
Executive  Director,  Mid-AUantic  '- 
Regional  Fishery  Management  Council, 
2112/2115  Federal  Building.  Dover, 
Delaware  19901. 

FOn  FUflTMER  INFORMATION  CONTACT: 

Salvatore  A.  Testaverde  (Acting  Surf 
Clam  Management  Coordinator],  617- 
281-3600,  ext  273. 
SUPPt^MENTARV  INFORMATION:  This 

notice  of  emergency  change  was 
prepared  by  NMFS  at  the  request  of  the 
Mid-Atlantic  Fishery  Management 
Council.  The  purpose  of  this  action  is  to 
increase  the  1984  stuf  clam  quota  for  the 
Mid-Atlantic  Area  from  2,350,000 
bushels  (48  FR  57303,  Dec.  29. 1983)  to 
2.550.000  bushels.  The  additional  200,000 
bushels  will  maintain  the  1984  surf  clam 
quQta  within  the  rule-specified  annual 
ra^ige  of  1,800,000  to  2.900,000  bushels, 
■piis  emergency  action  should  lessen  the 
itesA  for  a  closure  during  the  last  quarter 
of  this  fishing  year. 
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This  action  is  being  implemented 
using  emergency  authority  provided  to 
the  Secretary  under  section  305(e)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  At  its  September  1984 
meeting,  the  Mid-Atlantic  Fishery 
Management  Council  voted 
unanimously  to  increase  the  mid- 
Atlantic  quota  by  up  to  200,000  bushels. 

Harvest  of  surf  clams  in  the  Mid- 
Atlantic  Area  has  been  much  greater 
during  this  year  than  in  previous  years 
because  of  significant  numl>ers  of  surf 
clams  from  the  strong  1976  and  1977 
year  classes.  Additionally,  the  recent 
reduction  of  the  minimum  legal  size  for 
surf  clams,  from  5V^  inches  to  5V4 
inches,  will  elevate  the  catch  per  hour 
fished  in  the  last  quarter  of  the  1984 
fishing  year. 

The  total  surf  clam  resource  in  the 
Mid-Atlantic  Area  within  the  fishery 
conservation  zone  has  recovered  to 
levels  higher  than  those  observed  in  the 
mid-1960's.  An  adequate  resource 
currently  exists  to  support  the  surf  clam 
fishery  for  more  than  ten  years,  thereby 
approaching  the  achievement  of 
Objective  No.  1  of  the  FMP,  which 
states.  "Rebuild  surf  clam  populations  to 
allow  eventual  harvesting  approaching 
the  50  million  pound  level,  which  is  the 
present  best  estimate  of  the  maximum 
sustainable  yield  over  the  range  of  the 
resource  based  on  the  average  yearly 


catch  from  1960-1978."  The  additional 
200,000  bushels  will  allow  harvest  of  a 
total  of  2,550,000  bushels,  350,000 
bushels  below  the  upper  limit  of  the 
annual  range  in  Oie  FMP. 

•For  the  reasons  specified  above,  the 
Secretary  issues  this  notice  of 
emergency  change  for  a  period  of  90 
days  unless  superseded  by  a  subsequent 
notice  specifying  the  1985  quota. 

Classification 

The  Assistant  Administrator,  NOAA, 
has  determined  that  this  action  is 
necessary  to  respond  to  an  emergency 
situation  and  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Assistant  Administrator  also 
finds  that,  due  to  the  possibility  of 
imminent  closure  of  the  fishery  and  the 
potential  for  economic  dislocation,  the 
reasons  Justifying  promulgation  of  this 
action  on  an  emergency  basis  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportunity  for  comment  upon,  or  to 
delay  for  30  days  the  effective  date  of 
this  emergency  action,  under  the 
provision  of  section  553  (b)  and  (d)  of 
the  Administrative  Procedure  Act. 

The  Assistant  Administrator  has 
determined  that  this  action  does  not 
directly  affect  the  coastal  zone  of  any 
State  with  an  approved  coastal  zone 
management  program. 


This  emergency  action  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(l]  of  that  Order.  This  action 
is  being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget,  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  procedures  of  that  Order. 

This  action  increases  the  quota  within 
the  scope  of  the  optimum  yield  range  set 
forth  in  the  FMP.  As  such,  the  Assistant 
Administrator  has  determined  that  it  is 
categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  document,  as  provided 
by  NOAA  Directive  02-10.  / 

This  action  does  not  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

This  emergency  action  is  exempt  from 
the  procedures  of  the  Regulatory 
Flexibility  Act  because  it  is  being  issued 
without  opportunity  for  prior  public 
comment. 

(ieU.S.C.  1801e/M9.) 

List  of  SubjecU  in  50  CFR  Part  652 

Fisheries,  Fishing. 

WilUaiB  G.  Gonkm. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  «n 
opiwftunity  to  participate  in  the  aite 
nwMng  prior  to     the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

FMtorai  Aviation  Administration 

14CFRPart71 

(AirapM*  Docket  Na  84-AWA-3] 

Proposed  Afteration  and  Revocation 
of  VOR  Federal  Airways 

AQCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

denote  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to  alter 
the  description  of  several  VOK  Federal 
Airways  located  in  the  vicinity  of 
Birmingham.  AL.  by  deleting  some 
alternate  airway  segments  and 
renumbering  other  airway  segments. 
This  action  supports  our  agreement  with 
the  International  Civil  Aviation 
Organization  (ICAO)  to  eliminate  all 
alternate  airway  designations  from  the 
National  Airspace  System. 
DATE  Comments  must  be  received  on  or 
before  December  31, 1984. 
AOonesscs:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA, 
Southern  Region.  Attention:  Manager. 
Air  Traffic  Division.  Docket  No.  84- 
AWA-3.  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta 
GA  3032a 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5.D0  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916,  800  Independence 
Avenue.  SW..  Washington.  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division 
FOn  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  and  Traffic 
Rules  Branch  (ATT-230).  Airspace-Rules 
and  Aeronautical  Information  Division. 
Air  Traffic  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  D.C.  20591; 
telephone:  (202)  428-8626. 


SUPPI^MENTARV  INFORMATION: . 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in     . 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AWA-3."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
conmients  submitted  will  be  available 
for  examination  in  th,e  Rules  Dodcet 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  %vith  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM't 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Pubhc 
Information  Center.  APA-430,  800 
Independence  Avenue.  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  descriptions  of 


several  airways  located  in  the  vicinity  of 
Birmingham,  AL.  by  deleting  all 
alternate  route  designations, 
renumbering  some  airway  segments  and 
revoking  airway  segments  that  are  not 
required.  This  action  supports  our 
agreement  with  ICAO  to  eliminate  all 
alternate  airway  designations  from  the 
National  Airspace  System.  This 
proposal  was  subdivided  into  three 
parts  because  of  the  number  of  actions 
required  in  the  original  request 
submitted  by  the  Regional  Office.  (ASD 
84-AWA-l  49  FR  33274  and  ASD  84- 
AWA-2  49  FR  36869)  Section  71.123  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979]:  and  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  VOR  Federal 
airways.  ,    , 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend 
S  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

V-159    lAmended) 

By  removing  th^  words  "Ocala.  PL. 
including  a  S  alternate  from  INT  Vero  Beach 
319'  and  Melbourne.  FL.  298'  radials.  to 
Ocala.  via  INT  Melbourne  298"  and  Ocala 
145'  radials:  Cross  City,  FU  Greenville,  PL; 
including  an  east  alternate  from  Ocala  to 
Greenville  via  Gainesville,  PL.  excluding  that 
airspace  above  7.000  feet  NSL  between 


"I 
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Gainesville  and  Greenville;"  and  substituting 
the  words  "Ocala.  FL;  Cross  City.  PI: 
Greenville,  PU" 

V-5S7    [New] 

Prom  Vero  Beach.  PL  via  INT  Vero  Beach 
319  'T  (319)  M)  and  Melbourne,  PL,  298   T 
(300  'M)  radials:  INT  Melbourne  298   T 
(300   M)  and  Ocala,  PL  145   T  (145   M) 
radials:  Ocala;  Gainesville,  PL:  to  Greenville, 
PL 

V-225    (Amended] 

By  removing  the  words  "Poet  Myers,  PI, 
including  an  E  alternate  from  Key  West,  30 
miles,  77  miles  17  AGL  to  Fort  Myers;"  and 
substituting  the  words  "Port  Myers.  PL" 

V-539    (New] 

From  Key  West,  PL  via  INT  Key  West 
013  'T  (012  'M]  and  Port  Myers,  PL  163  M) 
radials;  to  Port  Myers. 

V-311    (Revised] 

Prom  Wiregrass,  GA,  via  INT  Wiregrass 
002  'T  (360  'Mj  and  La  Grange.  GA.  191   T 
(190  'M)  radials;  to  La  Grange.  Prom  INT 
Toccoa.  GA,  222  "T  (222  "M)  and  Electric 
City,  SC,  274  "T  (274  "M)  radials;  Electric 
City.  Greenwood,  SC;  to  Columbia.  SC. 

V-27B    (Amended] 

By  removing  the  words  "Vulcan,  AL     '' 
including  a  S  alternate  from  Bigbee  to  Vulcan 
via  INT  Bigbee  082'  and  Tuscaloosa,  AL  304* 
radials,  and  Tuscaloosa,  excluding  the 
airspace  between  the  main  and  this  alternate 
airway."  and  substituting  the  words  "to 
Vulcan,  AL" 

V-24S    [Amended] 

By  removing  the  words  "Bigbee,  MS, 
excluding  the  airspace  at  and  above  8.000 
feet  MSL  from  Jackson  to  Bigbee."  and 
substituting  the  words  'Bigbee.  MS;  INT 
Bigbee  082  'T  (078  'M)  and  Tuscaloosa,  AL 
304  'T  (301  'M]  radials;  to  Tuscaloosa." 

V-325    [Amended] 

By  removing  the  words  "Muscle  Shoals, 
AL  including  an  E  alternate  via  INT  Gadsden 
318'  and  Decatur,  AL  130'  radials,  and 
Decatur."  and  substituting  the  words  "to 
Muscle  Shoals,  AL" 

V-541     [New] 

Prom  Gadsden,  AL  via  INT  Gadsden 
318  "T  (316  "M)  and  Decatur.  AL  130  *T 
(127  'M)  radials;  Decaiun  to  Muscle  Shoals, 
AL 

V-455    (Revised] 

From  New  Orleans.  LA,  via  Picayune,  MS; 
Eaton.  MS;  to  Meridian,  MS. 

V-114    [Amended] 

By  removing  the  words  "to  New  Otleans. 
LA."  under  the  pending  amendment  and 
substituting  the  words  "New  Orleans,  LA; 
INT  New  Orleans  070  'T  (064    M)  and 
Gulfport,  MS,  247  'T  (245  'M)  radials; 
Gulfport;  INT  Gulfport  344  'T  (342   M)  and 
Eaton.  MS,  171  'T  (166  'M)  radials;  to  Eaton." 

V-S43    (New] 

Prom  New  Orleans,  LA,  via  INT  New 
Orleans  357  "T  (351  "M)  and  Eaton  221   T 


(218   M)  radials:  Eaton:  INT  Eaton  010  T 
(005  'M)  and  Meridian.  MS.  221  'T  (216  'M) 
radials;  Meridian. 

V-54    [Revised] 

Prom  Waco,  TX,  Scurry,  TX;  Quitman.  TX; 
Texarkana.  AR;  INT  Texarkana  052  'T 
(045  'M)  and  Uttle  Rock.  AR,  235  'T  (230  "M) 
radials;  Little  Rock;  Holly  Springs.  MS; 
Muscle  Shoals,  AL  Rocket  AL;  Chattanooga, 
TN;  Harris,  GA;  Spartanburg,  SC;  to  Port  Mill, 
SC. 

V-56    [Amended] 

By  removing  the  words  ",  including  a  south 
ahemate  via  INT  of  Augusta  103'  and 
Columbia  236'  radials" 

V-llS    [Amended] 

By  removing  the  words  ",  including  a  west 
alternate  via  INT  Chattanooga  028'  and 
Knoxville  243'  radials" 

V-140    [Amended] 

By  removing  the  words  "Razorback,  AR, 
including  a  N  altemaCevia  INT  Tulsa  059' 
and  Razorback  284'  ra^Is:"  and  substituting 
the  words  "Razorback,  AR;" 

V-185    [Amended] 

By  removing  the  words  "Knoxville, 
including  an  E  alternate  from  Sugarloaf 
Mountain  to  Knoxville  via  INT  Sugarloaf 
Mountain  329'  and  Knoxville  069'  radials." 
and  substituting  the  words  "to  i^oxville." 

V-241    [Amended] 

By  removing  the  words  ";  including  a  west 
alternate  from  Wiregrass  via  INT  Wiregrass 
002'  and  LaGrange  191'  radials.  and 
LaCrange" 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)];  (49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449.  January 
12. 1963));  and  14  CFR  11.65) 

Issued  in  Washington,  D.C.  on  November 
7.1984. 

(ohn  W.  Baier, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

|FR  Doc.  •4-29666  Piled  11-14-64;  8:45  am) 
MLUNQ  CODE  4t10-1S-M 


14  CFR  Part  71 

[Airspace  Docket  fto.  M-AAL-13) 

Proposed  Establishment  of  Transition 
Area;  Kipnuk,  AK 

agency:  Federal  Aviation 

Administi-ation  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  transition  area  at  Kipnuk, 
AK.  The  intended  effect  of  the  proposed 
action  is  to  provide  controlled  airspace 
from  700  feet  above  the  surface  for 
aircraft  executing  approach  and 
departure -procedures,  missed 
approaches,  and  the  prescribed  holding 
procedure. 


DATES:  Comments  must  be  received  on 
or  before  December  31, 1984. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Alaskan  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  84- 
AAL-13,  Federal  Aviation 
Administration,  701  C  Street,  Box  14, 
Anchorage,  AK  99513. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Brent  A.  Femald,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  426-8626. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  apd  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AAL-13."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
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FAA  personnel  concerned  with  this 
rulemaking  will  be  JfOed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Nobce  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
information  Center.  APA-43(X  800 
Independence  Avenue,  SW.. 
Washington.  O.C  20691.  or  by  calling 
(aoe)  426-80S&  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being    - 
placed  on  a  mailing  hst  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  Na  11-2  which 
describes  the  appUcation  procedure. 

Tke  Proposal 

The  FAA  is  considering  an 
araefulment  to  f  71.181  of  Part  71  of  the 
Federal  Aviation  Regolations  (14  CFR 
Part  71)  to  establish  a  transition  area  at 
IGpnok.  AK,  to  provide  controlled 
airspace  from  700  feet  above  the  surface 
for  the  beneflt  of  aircraft  conducting  IFR 
activity.  A  VOR/DME  has  been 
installed  at  Kipnuk,  AK,  and  is  due  to  be 
commissioned  in  January,  1965.  Two 
instrument  approach  procedures  have 
been  developed  using  these  navigation 
aids.  A  transition  area  is  needed  to 
pro\'ide  protected  airspace  for  the 
approach  and  departure  procedures, 
iHissed  approaches,  and  the  prescribed 
holding  procedure.  Section  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  repubhshed  in  Handbook  740a6 
dated  January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore:  (1)  la  not  a  "major  rule"  under 
Excutive  Order  12291:  (2)  is  not  a 
"significant  rule  '  under  DOT  Regulatory 
Policiea  and  Procedures  (44  PR  11034; 
February  28. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  h-affic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

ICAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
consonance  with  the  International  Civil 
Aviation  Organization  (ICAO) 


International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Service.  FAA.  In  areas 
outside  domestic  airspace  of  the  United 
States  is  governed  by  Article  12  of,  and 
Annex  11  to,  the  Convention  on 
International  Civil  Aviation,  which 
pertains  to  the  establishment  of  air 
navigational  facitities  and  services 
necessary  to  promoting  the  safe,  orderly, 
and  expetditious  flow  of  civil  air  traffic. 
Their  purpose  is  to  ensure  that  civil 
flying  on  international  air  routes  is 
carried  out  imder  uniform  conditions 
designed  to  improve  the  safety  and 
efficiency  of  air  operations. 

The  International  Standards  and 
Reconunended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO.  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts 
the  responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibihty  may 
apply  the  International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
A\iation.  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recomn^ended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  Its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend 
171.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)-as 
follows: 

Kipiiuk.  AK    [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  9.5  miles 
southwest  and  4.5  miles  northeast  of  the  337* 
radial  from  the  Kipnuk  VOR  flat  SS'se'Se  96" 
H,  king.  lM-01  55.48'  W.J.  extending  from  the 
VOR  to  las  miles  northwest  of  the  VOR;  and 


within  4.S  miles  nortttiast  and  4.5  miles 
southwest  of  the  154*  radial  and  337*  radial 
from  the  Kipnuk  VOR,  extending  from  1  mile 
north  of  the  VOR  to  18.5  miles  southeast  of 
the  VOR. 

(Sees.  307(a),  313(a),  and  Ilia  Federal 
Aviation  Act  of  1968  (40  U.S.C  1348(a). 
1354(a),  and  1510):  Executive  Order  10654  (24 
FR  9565):  (49  U.S.C  108(g)  (Revised.  Pub.  L 
97-449.  January  12. 1983));  and  14  CFR  11.65) 

Issued  in  Washington.  D.C.  on  November  7, 
1984. 

John  W.  Baiar. 

Acting  Manager,  Airspace — Rules  and 

Aeronautical  Information  Division. 

[YH  Doc.  »4^  jsaw  Filed  1V14-S*:  MS  Hnl 
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14  CPU  Parts  71  and  73 

(Airspace  Docket  No.  e4-ANM-1t) 

Proposed  Establishment  of  Restricted 
Area;  Guernsey,  WfY 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

Acnow;  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  a  new  Restricted  area  R-7001C 
directly  above  existing  Restricted  Areas 
R-70001A  and  R-7001B,  to  extend 
vertically  from  23,500  feet  MSL  to  30,000 
feet  MSL  This  proposal  would 
accommodate  the  high  angle  fire  of 
various  weapons  and  permit  maximum 
firing  capability  of  the  weapons.  The 
proposed  Restricted  Area  R-7001C 
would  be  used  only  when  required 
which  is  approximately  25  percent  of  the 
total  time  Restricted  Area  R-7001B  is 
used. 

DATES:  Comments  must  be  received  on 
or  before  December  31, 1984. 
ADDRESSES:  Send  comments  on  the 
proposal  in  ti-iplicate  to:  Director,  FAA. 
Northwest  Mountain  Region.  Attention: 
Manager.  Air  Traffic  Division,  Docket 
No.  84-ANM-19,  Federal  Aviation 
Administration.  17900  Pacific  Highway 
South.  C-68966.  Seattle.  WA  98168. 

The  official  docket  m^y  be  examined 
in  tFe  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5«)  pjn.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington.  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Burton  Chandler,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
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Service,  Federal  Aviation 
Administation.  800  Independence 
Avenue,  SW..  Washington,  D.C.  20591; 
telephone:  (202)  426-8783. 

SUPPLEMENTARY  INFORMATION: . 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-ANM-19."  the 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  pubUc  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center.  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
r>JPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposals 

The  FAA  is  considering  amendments 
to  §  71.151  of  Part  71  and  {  73.70  of  Part 
73  of  the  Federal  Aviation  Regulations 
(14  CFR  Parts  71  and  73)  to  establish 
new  Restricted  Area  R-7001C  Guernsey. 


WY.  R-TOOlC  will  also  be  added  to  the 
Continental  Control  Area.  The  Wyoming 
Army  National  Guard  has  requested  an 
increase  of  airspace  to  30,000  feet  MSL 
to  acconunodate  the  high  angle  fire  of 
MllO  8"  Self  Propelled  Artillery 
Howitzers,  with  extended  range 
modification.  The  maximum  ordinate  of 
the  weapon  is  approximately  23,000  feet 
above  ground  level  (AGL).  The  ceiling  of 
existing  Restricted  Area  R-7001B  is 
23,500  feet  MSL  In  order  to  achieve 
maximum  firing  capability  of  the 
weapon  within  existing  Restricted  Area 
R-7001B  (ground  elevation  5,000  feet 
MSL),  and  provide  a  2,000  foot  safety 
bu^er  zone,  it  will  be  necessary  to 
restrict  airspace  to  30,000  feet  MSL  The 
proposal  also  would  correct  S  71.151  by 
deleting  R-7001  and  adding  R-7001B  to 
the  Continental  Control  Area.  These 
actions  were  inadvertently  omitted  from 
a  prior  amendment  (44  FR  34114). 
Section  71.151  of  Part  71  and  section 
73.70  of  Part  73  of  the  Federal  Aviation 
Regulations  were  republished  in 
Handbook  7400.6  dated  January  3, 1984. 
.   The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjecto  hi  14  CFR  Parts  71  and 

73 

Continental  control  area  and 
restricted  areas,  aviation  safety. 

The  Proposed  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
9  71.151  of  Part  71  and  i  73.70  of  Part  73 
of  the  Federal  Aviation  Regulations  (14 
CFR  Parts  71  and  73]  as  follows: 

71.151 

R-7001  Guernsey.  WY  (Revoked] 
R-7001B  Guernsey.  WY  (New) 
R-7001C  Guernsey.  WY  [NewJ 

73.70 

R-7001C  Guernsey,  WY  [NewJ 


Boundaries.  Beginning  at  lat  42*27'30'  N., 
long.  104'^2'30'  W.;  to  lat.  42'27'30'  N.,  long. 
104*42  30   W.;  to  lat.  42'22  30   N..  long. 
104*42  30  W.;  to  lat.  42*2030    N..  long. 
104  52  30    W.;  to  the  point  of  l>eginning 
Designated  altitudes.  23.500  feet  MSL  to 

30,000  feet  MSL. 
Time  of  designation.  Intermittent,  24  hours  in 

advance  by  NOT  AM. 
Controlling  agency.  FAA.  Denver  ARTCC 
Using  agency.  Adjutant  general.  State  of 

Wyoming 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  (49 
U.S.C.  106(g]  (Revised.  Pub.  L  97-449.  January 
12, 1983)):  and  14  CFR  11.65) 

Issued  in  Washington,  D.C,  on  November 
7,1984. 

John  W.  Baier. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc.  84-28aea  PUed  11-14-Sfc  8^U  am] 
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14  CFR  Parts  71  and  73 
(Airspace  Ooekmt  Na  •4-ASO-22] 

Proposed  Alteration  of  Restricted 
Area,  Fort  Campl>ell,  KY 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  descriptions  of  Restricted  Areas  R- 
3701  A  and  B  and  R-3702  A  and  B,  to 
establish  R-3702C,  and  to  revoke  R- 
3701C  and  R-3703  A  B  and  C  located  in 
the  vicinity  of  Fort  Campbell,  KY.  After 
reviewing  their  overall  training  and 
operational  requirements,  the 
Department  of  the  Army  has  made  a 
decision  to  reduce  the  size  of  the  special 
use  airspace.  This  action  would  return 
airspace  to  the  National  Airspace 
System  (NAS). 

DATE:  Comments  must  be  received  on  or 
before  December  31, 1984, 

ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Southern  Region,  Attention:  Manager. 
Air  Traffic  Division,  Docket  No.  84- 
ASO-22,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW..  Washington.  D.C 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


Pwuvoi  Rssislsr 


at  the  office  of  the  Regional  Air  Traffic 
Division. 
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rom  FumHai  ■yowwAwow  contact. 
Lewis  W.  Stifl.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Divisioo.  Air  Traffic  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591:  telephone:  (202) 
428-86215. 

SUmCMEffTAIIY  INRNmATION: 

CooBments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  speciHcally  invited  on  the  overall 
regulatory,  economic  envirorrnienlal. 
and  energy  aspects  of  the  proposals. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No. 84-ASO-22.'  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRAfs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue.  SW.. 
Washington.  D.C.  20581.  or  by  calhng 
(202)  428-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  maihng  list  for  future 
NPRKTs  should  also  request  a  copy  of 
Advisory  Circular  Na  11-2  which 
describes  the  application  procedure. 


ThePropoMb 

The  FAA  is  considering  amendments 
to  S  71.151  of  Part  71  and  {  73.37  of  Part 
73  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  73)  to  alter  the  descriptions 
of  Restricted  Areas  R-3701 A  and  B  and 
R-37002A  and  B.  to  establish  R-3702C. 
and  to  revoke  Restricted  Areas  R-3701C 
and  R-3703A,  B  and  C  The  Department 
of  the  Army  has  performed  a  self- 
analysis  of  its  overall  training  missions 
and  operational  requirements  with 
respect  to  special  use  airspace.  As  a 
result,  the  Department  of  the  Army  has 
implemented  several  procedural 
changes  which  require  less  airspace. 
The  airspace  no  longer  required  by  the 
Army  is  being  returned  to  the  NAS  for 
public  use.  This  action  reduces  the 
burned  on  the  public  by  returning 
airspace  for  public  use.  Section  71.151  of 
Part  71  and  9  73.37  of  Part  73  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6  dated 
January  3. 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certifled  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  «mall  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

tist  of  Subjects  in  14  CFR  Parts  71  and 
73 

Aviation  Safety  Continental  control 
area  and  restricted  areas. 

The  Proposed  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend 
9  71.151  of  Part  71  and  {  73.37  of  Part  73 
of  the  Federal  Aviation  Regulations  (14 
CFR  Parts  71  and  73)  as  follows: 
§71.151 

R-3701C  Fort  Campt>eU,  KY    [Revoked) 
R-3703C  Fort  Campbell,  KY    (Revoked) 

§73.37 

R-3701A  Fort  Campbell  KY    [Amended] 

Boundaries.  Beginning  at  lat.  38'39'01"  N., 
long.  8r34'15"  W.:  to  lat.  36'39'01"  N.,  long. 
8r32'27'  W.:  to  Ui.  36'39'05  ■  N.,  long. 


ersi'ie"  W.;  to  l«t.  36*39'20"  N.,  long. 

87'30'35"  W.;  to  iaL  aTSSW"  N..  long. 

67'WSr  W.;  to  lat  36*38-18"  N..  long. 

87*28'41 "  W.:  to  lat  36'3r54''  N..  long. 

87'28'38 "  W.;  to  lat  3e'37'09"  N..  long. 

87*28'5r-  W.:  to  lat.  36'3ri8"  N..  long. 

87*3205"  W.:  to  lat.  36'3r22  "  N..  long. 

87*34'15"  W.;  to  the  point  of  beginning. 

R-3701B  Fort  Campbell,  KY    [Amended) 
Boundaries.  Beginning  at  lat.  3a'39'0T'  N.. 

long.  8r34'15"  W.,  to  lat.  36*39'(n"  N.,  long. 

87°3227"  W.:  to  lat.  38*39'05"  N..  long. 

8r3T18"  W.:  to  lat.  36'39'20  "  N.,  long. 

87''30'35"  W.:  to  lat.  36'39'06"  N.,  long. 

87'2857"  W.;  to  lat  38'39'1»"  N.,  long. 

87*28'41"  W.:  to  lat  36'37'54"  N..  long. 

87*28'38"  W.;  to  lat.  38*37'09"  N..  long. 

87*28"57"  W4  to  lat  3e'3718  "  N..  long. 

87*32'05"  W.;  to  lat  36°37'22  "  N..  long. 

87*34'15"  W.;  to  the  point  of  beginning. 

R-3701C  Fort  Campbell.  KY  [Revoked) 

R-3702A  Fort  Campbell  KY  [Amended) 
Boundaries.  Beginning  at  lat  36*32'00"  N.. 

long.  87*32'30 "  W.:  to  lat  38"3ri8"  N.,  long. 

e7°32'05'  W.;  to  lat  36°3r22"  N..  long. 

87"3415 "  W.:  to  lat.  38*39'(M"  N.,  long. 

87''34'15  "  W.;  to  lat  3fi'38'(X}"  N.,  long. 

87*40'00"  W.;  to  lat  36°42'00 "  N.,  long. 

87*40'30"  W.;  to  lat.  36'43'30"  N.,  long.  /' 

87*4300"  W.;  to  lat.  36*43'30"  N.,  long. 

87*48'15''  W.:  to  lat.  38*37'30"  N..  long. 

8r48'15"  W.;  to  lat.  38*35"30"  N.,  long. 

8r45'00 "  W.:  to  lat.  3e*33'30"  N.,  long. 

8r42'30"  W.;  to  lat.  36*32'00"  N.,  long. 

8r35'0O"  W.;  to  the  point  of  beginning. 
Designated  altitudes.  Surface  to  and 

including  16.000  feel  MSL 

R-d702B  Fort  Campbell.  KY  (Amended) 
Boundaries.  Beginning  at  lat  36*32'00"  N., 

long.  87*32'30"  W.;  to  lat  38*3ri8"  N.,  long. 

87-3205"  W.;  to  lat  36*37'22"  N..  long. 

87*3415"  W.:  to  lat.  36"39'01"  N.,  long. 

87*34*15"  W.;  to  lat  36'39ay'  N.,  long. 
87*40'00 "  W.;  to  lat.  36*4200"  N.,  long. 
87*4030 "  W.;  to  lat.  38*43'30"  N., 
87*4300"  W.:  to  lat.  36*43'30"  N., 
87*48'15"  W.:  to  lat.  36*37'30"  N.. 
87*4815"  W.;  to  lat.  36*35'30"  N., 
87°45'00"  W.;  to  lat  36°33'30"  N.,  long. 
8r42'30"  W.:  to  lat  36*32'00"  N.,  long. 
87*3500'  W.:  to  the  point  of  beginning. 

Designated  altitudes.  16,000  feet  MSL  to 
and  including  FL  220. 
R-3702C  Fort  Campbell.  KY    (New) 

Boundaries.  Beginning  at  lat.  36°32'00"  N., 
long.  8r32'30"  W.:  to  lat.  38*37*18"  N..  long. 
87*32'05"  W.:  to  lat.  3e*37'22"  N.,  long. 
87'32'15"  W.;  to  lat  38*39'01"  N.,  long. 
87"3415"  W.;  to  lat.  36°39'00"  N.,  long. 
87*4000"  W.;  to  lat  36'42'00 "  N.,  long. 
87"40'30"  W.;  to  lat  3e°43'30"  N.,  long. 
87*4300"  W.;  to  lat  36°43'30 "  N,  long. 
e7*48'l5"  W.;  to  lat  36*37'30"  N.,  long. 
87*48'15"  W.;  to  lat.  36*35'30"  N.,  long. 
87*45'00"  W.;  to  lat  36*33'30"  N.,  long. 
87*42'30"  W.;  to  lat  36*3200"  N..  long. 
87*35'00"  W.;  to  the  point  of  beginning. 
Designated  altitudes.  FL  220  to  FL  270. 
Time  of  designation.  By  NOT  AM  24  hours 
in  advance. 

Controlling  agency.  FAA.  Memphis 
ARTCC 


long, 
long, 
long, 
long. 
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Using  agency.  Commanding  General,  Fort 
Campbell,  KY. 

R-3703A  Fort  Campbell.  KY    [Revoked) 
R-3703B  Fort  Campbell.  KY    [Revoked) 
R-3703C  Fort  Campbell  KY    (Revoked) 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a]];  (49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449,  January 
12. 1983));  and  14  CFR  11.651) 

Issued  in  Washington,  D.C.  on  November 
7.1984. 

John  W.  Baler, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

(Fit  Doc.  Si-naBS  FUad  11-14-M;  M:  8:41  un| 
BtLUNQ  CODC  4t10-1»4l 


14  CFR  Parts  71  and  75 
[Airspace  Docket  No.  S4-AWA-24] 

Proposed  Alteration  of  Jet  Route  and 
VOR  Federal  Airways;  Indiana 

AOENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
realign  one  jet  route  and  Hve  VOR 
federal  airways,  and  to  cancel  one  VOR 
federal  airway.  These  airspace  actions 
arise  from  the  scheduled 
decommissioning  of  the  Lewis,  IN,  very 
high  frequency  omnidirectional  radio 
range  and  ultra  high  frequency  tactical 
air  navigation  aid  (VORTAC)  in  early 
1985.  At  that  time,  the  affected  jet  route 
and  federal  airways  will  be  realigned 
using  the  upgraded  Terre  Haute.  IN. 
VORTAC.  These  actions  are  proposed 
to  help  increase  the  utility  and  efficiency 
in  the  use  of  navigational  aids 
(NAVAID)  by  users  of  the  National 
Airspace  System  (NAS). 
dates:  Comments  must  be  received  on 
or  before  December  31. 1984. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Great  Lakes  Region.  Attention:  Manager. 
Air  Traffic  Division,  Docket  No.  84- 
AWA-24.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW..  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Falsetti.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 


Rules  and  Aeronautical  Information 

Division.  Air  Traffic  Service,  Federal 

Aviation  Administration.  800 

Independence  Avenue.  SW., 

Washington,  D.C.  20591;  telephone:  (202) 

426-8783. 

SURPI^MENTARY  INFORMATION: . 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposals. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AWA-24."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  And  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center.  APA-430.  800 
Independence  Avenue.  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposals 

The  FAA  is  considering  amendments 
to  9  71.123  and  75.100  of  Parts  71  and  75 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  71  and  75]  to  realign  Jet  Route 


1-73;  realign  Federal  Airways  V-7,  V-12, 
V-171,  V-221,  V-243;  and  cancel  Federal 
Airway  V-514.  The  realignment  is 
proposed  due  to  the  scheduled 
decommissioning  of  the  Lewis,  IN, 
VORTAC  in  early  1985.  The  functions  of 
the  decommissioned  Lewis  VORTAC 
will  be  transferred  to  an  upgraded  Terre 
Haute,  IN,  VORTAC  which  lies  a  short 
distance  to  the  north  of  Lewis,  IN.  The 
proposed  actions  will  promote  utility 
and  efficiency  in  the  use  of  NAVAIDS 
by  users  of  the  NAS.  The  actions  are 
also  consistent  with  FAA  plans  and 
objectives  of  obtaining  maximum 
productivity  and  economy  of  the  NAS 
ground-to-air  subsystems.  Sections 
71.123  and  75.100  of  Farts  71  and  75  of 
the  Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6  dated 
January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  this 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Parts  71  and  75 

VOR  Federal  airways  and  jet  routes. 
Aviation  safety. 

The  Proposed  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
9  9  71.123  and  75.100  of  Parts  71  and  75 
of  the  Federal  Aviation  RegulaUons  (14 
CFR  Parts  71  and  751  as  follows: 

171.123 

V-7  [Amended] 

By  removing  the  words  "INT  Pocket  City  015* 
and  Lewis,  IN,  198*  radials,  Lewis;" 

V-12  (Amended) 

By  removing  the  words  "Lewis.  IN;" 

V-171  [Amended) 

By  removing  the  word  "Lewis,"  and 
substituting  the  words  'Terre  Haute," 

V-221  [Amended] 

By  removing  the  words  "via  INT  Bible  Grove 
087*  and  Bloomington.  IN,  253'  radials: 
Bloomington: '  and  subsUtuting  the  words 
"via  Bloomington.  IN;"  -     • 

V-243  (Amended] 


(  ■  ■  ■'    '  . 
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By  removing  the  words  "LewU.  IN."  and 

•ubstifuting  the  words  'Terre  Haute.  IN." 
V-514  (Revoked] 

ITSJW 

J-73  [Amended] 

By  removing  the  words  "Le%vis,  IN;" 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 

of  1958  (4S  U.S.C.  1348(a)  and  1354(a));  (49 

U.S.C  106(g)  (Revised.  Pub.  L  97-449.  January 

12. 1983));  and  14  CFR  11.65) 

Issued  in  Washington.  D.C,  on  November 
7. 1964. 

|olinW.B«Mr 

Acting  Manager.  Airspaca-Rulen  and 
Aeronautical  Information  Diviaion. 
fn  Doc  tt-amr  nM  M-u-ta  »4s  laj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  239  and  274 


[nm  M I  Me*.  93-KSt;  IC-1423C;  FB>  No. 
87-34-44] 

Enpenae  Related  Dtodoeure 
Requirements;  Fonn  Revision 

iUMNCv:  Securities  and  Exchange 
Commission. 

ACnoH:  Proposed  fonn  revision. 


v:  The  Commission  is 
publishing  for  comment  proposed 
revisions  to  the  expense-related 
disclosure  requirements  of  Form  N-IA. 
the  registration  form  used  by  open-end 
management  investment  companies 
under  the  Investment  Company  Act  of 
1940  and  the  SecuriUes  Act  of  1933.  The 
proposed  revisions  would  consolidate 
all  expense-related  information 
contained  in  the  prospectus  and  add  a 
tabular  presentation  of  the  major 
expense  data.  The  Commission  is 
proposing  these  revisions  in  order  to 
improve  the  quality  of  disclostue  made 
to  investors  in  mutual  fund 
prospectuses. 

DATE  Comments  must  be  received  on  or 
before  January  14. 1985. 
anoRCii.  Comments  should  be 
submitted  in  triplicate  to  Shirley  E. 
Hollis.  Acting  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  D.C.  20549. 
Comments  letter  should  refer  to  File  No. 
S7-34-84.  All  comments  received  will  be 
available  for  pubhc  inspection  and 
copying  in  the  Commission's  PubUc 
Reference  Room.  450  Fifth  Street.  NW.. 
Washington.  DC.  20549. 
ron  RNTTNCN  MRMMATION  CONTACT: 
Mary  Margaret  W.  Hammond  Special 
Counsel  (202)  272-3045.  Division  of 
Investment  Management.  Secxuities  and 


Exchange  Commission.  450  Fifth  Street, 
NW..  Washington.  D.C  20549. 
tUPPLEMCNTARY  MTOMNATION:  The 

Commission  today  is  publishing  for 
comment  proposed  revisions  to  Item  5. 
Management  of  the  Fund,  of  form  N-lA. 
(17  CFR  239.15A.  274.11A).  the 
registration  form  under  the  Securities 
Act  of  1933  (15  U.S.C.  177a  et  seq.)  (The 
•1933  Act")  and  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a  et 
seq.)  ("the  1940  Act")  used  by  open-end 
management  investment  companies 
other  than  registered  separate  accounts 
of  insurance  companies.  The  revised 
Item  5  would  require  a  consolidation  of 
all  narrative  information  in  the 
prospectus  concerning  significant 
expenses  of  the  registrant  and  add  a 
tabular  presentation  setting  forth  the 
major  types  of  expenses,  the  names  of    ' 
the  payees,  and  the  amount  of  the 
expense,  expressed  as  a  percentage  of 
average  net  assets. 

Background 

The  Commission  believes  revisions  in 
the  disclosure  requirements  of  Form  N- 
lA  as  they  relate  to  the  expenses  of 
mutual  funds  are  needed  because  of 
changing  patterns  in  the  ways  mutual 
funds  disMbute  their  shares  and  pay 
distribution  expenses.  In  recent  years 
mutual  fund  advisory,  distribution  and 
shareholder  servicing  arrangements 
have  become  more  varied  and  more 
complex.  Funds  shares  are  sold  today 
with  a  large  variety  of  sales  load  and 
distribution  fee  arrangements.  The 
number  of  no  load  and  low  load  funds, 
relative  to  load  funds,  has  increased. 
Some  funds  have  adopted  the  use  of 
"contingent  deferred"  sales  loads,  where 
the  sales  charge  is  paid  at  the  time  an 
investor  redeems  his  shares.  Many 
funds  have  adopted  distribution  plans 
under  Rule  12b-l  of  the  1940  Act  (17 
CFR  270.12b-l)  which  permits  mutual 
funds  to  spend  funds  assets  to  cover 
expenses  related  to  selling  fund  shares. 
A  fund  may  pay  distribution  expenses 
under  a  Rule  12b-l  plan  regardless  of 
whether  the  fund  is  sold  with  or  without 
a  sales  load.  In  addition,  shares  of 
money  market  and  other  mutual  funds 
now  are  available  to  investors  through 
banks  and  other  financial  institutions 
which  receive  fees  for  performing 
shareholder  servicing  functions.  The 
complexity  and  variety  of  these 
distribution  and  service  arrangements 
are  sufficiently  great  that  the 
Commission  wishes  to  explore  ways  to 
improve  the  quality  of  prospectus 
disclosure  so  that  investors  may  more 
easily  and  more  clearly  understand 
mutual  fund  fee  and  expense 
arrangements. 


Discussion 

Until  the  1970's  the  traditional  means 
by  which  most  mutual  fund  shares  were 
sold  was  through  sales  by  securities 
dealers  who  received  a  "sales  load"  or 
sales  charge  paid  by  the  investor.  The 
sales  load  compensated  the  selling 
dealers  and  their  salesmen  and.  in 
essence,  funded  the  distribution  system 
for  the  typical  mutual  fund.  The 
comparatively  rare  no-load  fund 
generally  did  not  have  the  large  dealer 
distribution  systems  characteristic  of 
load  funds,  but  relied  instead  on  the 
fund's  adviser  to  stimulate  investor 
interest  in  the  fund,  in  part,  through 
newspaper  advertisements  and  other 
sales  literature  paid  for  by  the  adviser. 

Since  the  1970's  this  comparatively 
simple  pattern  of  distribution  has 
changed  significantly.  The  dramatic 
growth  in  the  1970's  of  money  market 
funds,  which  are  no-load  funds,  made 
investors  more  sensitive  to  load  charges 
and  likely  contributed  to  the  growth  of 
other  types  of  no-load  and  low-load 
mutual  funds  in  the  late  1970's.  The 
increase  in  no-load  funds  stimulated 
debate  over  the  permissible  use  of  fund 
assets  for  distribution  and  in  1960, 
following  an  extensive  rulemaking 
proceeding,  the  Commission  adopted 
Rule  12b-l  to  permit  funds  to  use  their 
assets  directly  or  indirectly  to  pay 
expenses  under  certain  circumstances.* 

Initially  Rule  12b-l  plans  were 
adopted  primarily  by  no-load  funds  and 
used  to  pay  advertising  and  other 
promotional  expenses.  More  recently, 
however,  funds  have  adopted 
distribution  plans  under  Rule  12b-l 
whose  operations  are  characteristic  of 
the  traditional  load  fund  sales  approach. 
That  is,  these  fund  plans  provide  for 
payments  to  broker-dealers  of  a 
percentage  of  the  investor's  purchase  as 
compensation  for  selling  fund  shares. 
Because  selling  through  a  traditional 
dealer  networic  typically  is  more  costly 
than  the  promotional  techniques  used 
previously  by  no-load  funds,  the  level  of 
Rule  12b-l  payments  has  increased. 
Also,  low-load  funds  and  funds  with 
contingent  deferred  sales  loads  may  use 
Rule  12b-l  plans  for  certain  distribution 
expenses. 

Finally,  an  increasing  number  of 
banks  and  other  financial  institutions 
are  making  shtfres  of  various  types  of 
mutual  funds  available  to  their 
customers  and  receiving  fees  for 
services  rendered  to  these  new  mutual 
fund  shareholders.  Previously,  some 
banks  had  established  so-called  "sweep 
accounts"  where  the  bank  would  sweep 


'  Secunliet  Act  RelesM  No.  B2S4  (October  2& 
1960)  (45  FR  73896  |Noveml>er  7. 1980)). 
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into  a  money  market  mutual  fund 
available  cash  held  in  the  customer's 
account.  Although  the  introduction  of 
bank  money  market  deposit  accounts 
diminished  interest  in  these  "sweep" 
arrangements,  today  some  banks  are 
making  available  to  their  customers  the 
opportunity  to  buy  share  of  other  types 

lutual  funds  and  imit  investment 
trusts  under  agreements  between  the 
bank  and  the  mutual  fund  or  its  sponsor. 
Frequently  the  bank  will  agree  to 
perform  services  such  as  establishing 
and  maintaining  accounts,  processing 
purchase  and  redemption  orders,  sub- 
accounting  and  answering  shareholder 
inquiries.  For  these  services,  the  Hank 
receives  fees  from  the  fund  pursuant  to 
either  a  Rule  12b-l  plan  or  an 
administrative  services  plan.  The  bank 
may  also  receive  additional  fees  from  its 
customers. 

As  indicated  above,  mutual  funds 
today  are  using  a  variety  of  distribution 
techniques  and  fee  arrangements.  Given 
the  variety  and  complexity  of  these 
arrangements,  the  Commission  has 
reexamined  the  existing  disclosure 
requirements.  The  Commission  is 
proposing  revisions  to  its  rules  so  that 
required  disclosure  will  be  presented  in 
the  prospectus  in  a  manner  which  makes 
it  more  easily  understood  and,  therefore, 
more  meaningful  to  investors. 

Proposed  Revisions  to  Item  5 

At  present  Items  5  and  7  of  Form  N- 
lA  require  expense-related  discussions 
which  may  be  set  forth  anywhere  in  the 
prospectus.  Pursuant  to  Item  5  (b)  and 
(c),  the  registrant  must  disclose 
information  concerning  the  identity, 
services  provided,  and  compensation 
paid  to  its  investment  adviser  and 
administrator.  Paragraph  (d)  requires  the 
identification  of  the  registrant's  transfer 
agent  and  dividend  paying  agent.  A 
statement  as  to  total  expenses  must  be 
set  forth  pursuant  to  paragraph  (e). 
Paragraph  (f)  requires  disclosure  of  any 
arrangements  with  affiliated  brokers.  In 
addition,  Item  7(e]  requires  disclosure  of 
distribution  expenses  paid  pursuant  to 
Rule  12b-l  plans.  The  registrant  is  given 
the  option  of  dispersing  these  required 
disclosures  throughout  the  prospectus, 
and  most  registrants  do. 

The  Commission's  proposal  would 
bring  these  required  disclosures 
together.  Proposed  paragraph  (c)  of  Item 
5  would  require  a  discussion  of  all 
significant  expenses  of  the  registrant,  as 
well  as  expenses  paid  pursuant  to  Rule 
12b-l.  in  addition  to  the  investment 
advisory  expense  required  to  be 
disclosed  pursuant  to  paragraph  (b). 

Following  this  narrative  description  of 
the  registrant's  expenses,  the 
Commission  would  require,  pursuant  to 


proposed  paragraph  (d),  a  tabular 
presentation  of  the  major  expense  items. 
This  table,  when  combined  with  the 
more  detailed  narrative  description  of 
expenses,  should  make  clear  the 
registrant's  existing  expense  and  fee 
arrangements.  Because  the  Commission 
believes  that  combining  the  table  with 
the  narrative  will  give  investors  a 
complete  and  understandable  picture  of 
the  various  fee  arrangements,  it  is 
proposing  a  general  instruction  to  Item  5 
requiring  that  all  the  Item  5  information 
be  set  forth  together  in  one  location  of 
the  registrant's  choice  in  the  prospectus. 

The  Commission  believes  that  the 
changes  proposed  today  would  improve 
significantly  the  quality  of  prospectus 
disclosure  without  adding  appreciably 
to  the  cost  of  burden  of  the  disclosure. 
In  order  to  further  minimize  the  burden, 
if  the  amendments  to  the  form  are 
adopted,  existing  registrants  would  be 
required  to  make  the  necessary  changes 
only  when  they  file  their  anni\al  updates 
by  post-effective  amendment.  These 
post-effective  amendments  could 
become  effective  without  saff  review 
pursuant  to  Rule  485(b)  (17  CFR 
230.485(b)). 

List  of  Subjects 

17  CFR  Part  239 

Reporting  and  Recordkeeping 
Requirements,  Securities. 

17  CFR  Part  274 

Investment  Companies.  Reporting  and 
Recordkeeping  Requirements,  Securities. 

Text  of  Proposed  Form  Changes 

PARTS  239  AND  274— (AMENDED] 

The  Commission  is  proposing  to 
amend  Chapter  II.  Title  17  of  the  Code  of 
Federal  Regulations  by  revising  Form  N- 
lA  as  set  forth  below: 

Section  238.15A    Form  N-IA.  registration 
statement  of  open-end  manaqement 
Invastmant  companies.  IForm  N-IA 
■anvnovaj 

Section  274.1 1A    Fonn  W-IA.  reqiatratlon 
atatamant  of  opan-and  managamant 
Invastmant  companlaa.  IForm  N-IA 

amandad] 

1.  By  proposing  to  completely  revise 
paragraphs  (c)  and  (d)  of  Item  5  as 
follows: 

ITEM  5.  Management  of  the  Fund 

***** 

(c)  a  brief  description  of  the 
registrant's  expenses,  other  than 
investment  advisory  expenses  discussed 
pursuant  to  paragraph  (b)  above. 


Instruction  to  paragraph  (c): 

This  description  must  include  a 
discussion  of  all  other  significant 
expenses  as  well  as  those  expenses  paid 
pursuant  to  Rule  12b-l.  identifying  the 
services  provided  or  to  be  provided,  the 
persons  providing  the  services,  the  basis 
on  which  payments  are  or  will  be  made, 
and  the  amount  of  the  expense, 
expressed  as  a  percentage  of  net  assets. 
Examples  of  types  of  expenses  that 
might  be  discussed  include: 
administrative  or  business  affairs 
management  services,  transfer  agent, 
and  dividend  paying  agent  fees. 
Significant  administrative  or  business 
affairs  management  services  include 
those  services  provided  by  banks  or 
other  persons  performing  shareholder 
servicing.  Regardless  of  whether  fees 
paid  to  transfer  agents  dividend  paying 
agents  are  deemed  significant  provide 
the  name  and  principal  business  address 
of  each. 

(d)  Furnish  the  following  information 
in  the  tabular  format  illustrated  below: 

Expenses  Paid  by  The  Registrant 
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Instructions  to  paragraph  (d): 

1.  For  purposes  of  paragraph  (d). 

(a)  "investment  advisory  fees"  means 
fees  paid  to  each  investment  adviser  of 
the  registrant  including  sub-advisers; 

(b)  "distributing  expenses"  means  all 
fees  or  expenses  paid  pursuant  to  plans 
adopted  under  Rule  12b-l  of  the 
Investment  Company  Act  of  1940  (if 
these  fees  are  paid  as  part  of  the 
investment  adviser's  fee,  the  advisory 
and  distribution  fees  may  be  combined 
as  a  single  line  item  captioned 
"Investment  Advisory  and  Distribution 
Expenses"); 

(«;)  "shareholder  servicing  expenses" 
means  expenses  for  administrative 
services  such  as  shareholder  servicing, 
transferring  record  ownership,  suB- 
accounting,  processing  purchase  and 
redemption  transactions,  answering 
inquiries  and  mailing  shareholder 
communications,  but  does  not  include 
expenses  paid  pursuant  to  the 
registrant's  investment  advisory 
contract  (If  any  shareholder  servicing 
expenses  are  paid  pursuant  to  a  Rule 
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12b-l  plan,  they  may  be  included  in  this 
line  item  with  a  footnote  to  the  table 
indicating  that  they  are  paid  pursuant  to 
a  Rule  12b-l  plan  but  are  not  included 
as  a  distribution  expense  in  the  table.) 

(d)  "other  expenses"  means  all 
expenses  paid  by  the  registrant  and  not 
included  in  investment  advisory, 
distribution,  or  shareholder  servicing 
expenses. 

2.  If  more  than  three  payees  are 
involved  with  respect  to  any  fee  or 
expense,  set  forth  a  generic  description 
of  the  payees,  such  as  "broker-dealers", 
"banks",  or  "financial  institutions."  The 
amount  of  the  fees  received  by  these 
payees  should  be  set  forth  as  an 
aggregate  figure. 

3.  The  percentage  of  average  net 
assets  should  be  set  forth  for  the  most 
current  period  shown  in  the  per  share 
table  provided  in  response  to  Item  3(a). 
If  the  registrant  is  not  required  to 
provide  a  per  share  table  pursuant  to 
Item  3(a).  briefly  describe  the  basis  on 
which  payments  will  be  made  and 
delete  the  "other  expenses"  and  "total 
expenses"  lines  of  the  table,  but  include 
a  brief  statement  concerning  other  fees 
or  expenses  which  the  registrant  expects 
to  pay. 

if  the  registrant  does  not  have  a  Rule 
12b-l  plan,  briefly  state  in  the  table  in 
response  to  the  distribution  expense 
item  the  primary  method  or  methods 
used  to  pay  distribution  expenses,  e.g.. 
"paid  by  adviser",  "paid  through  sales 
charges."  Regardless  of  whether  or  not 
the  registrant  has  a  Rule  12b-l  plan,  if 
there  are  sales  charges  or  contingent 
deferred  sales  charges,  provide  cross 
references  to  where  information 
concerning  these  charges  may  be  found 
in  the  prospectus. 

If  someone  other  than  the  registrant 
pays  for  shareholder  servicing,  briefly 
state  in  the  table  the  primary  method 
used  to  pay  these  expenses. 

If  the  registrant  knows  that  the 
historical  expense  information  is  not 
indicative  of  future  expenses,  a  footnote 
should  describe  the  matters  that  would 
cause  the  reported  fee  information  not 
to  be  necessarily,  indicative  of  future 
fees. 

General  Instruction  to  Item  5:  All 
information  required  by  Item  5  must  be 
consolidated  in  one  location  in  the 
prospectus. 

.  2.  By  proposing  to  delete  existing 
para^aph  (e)  of  Item  5  and  renumbering 
paragraph  (f)  so  that  it  becomes 
paragraph  (e)  of  Item  5. 

3.  By  proposing  to  delete  existing 
paragraph  (e)  from  Item  7. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 


605(b)),  the  Chairman  of  the  Commission 
has  certified  that  the  form  amendments 
proposed  herein  will  not.  if  adopted, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  is  attached  to  this  release. 

Paperwork  Reduction  Act 

The  information  collection  required  by 
these  proposed  revisions  to  Form  N-IA 
has  been  submitted  to  the  Office  of 
Management  and  Budget. 

Statutory  Authority  , 

The  Commission  hereby  publishes  for 
comment  proposed  amendments  to  Form 
N-lA  under  the  Securities  Act  of  1933. 
pursuant  to  the  provisions  of  Sections  7. 
10  and  19  of  the  Securities  Act  of  1933 
(15  U.S.C.  77g.  77j  and  77s). 

By  the  Commission. 
Shirley  E.  HoUis, 

Acting  Secretary. 
November  9. 1984. 

Ragulatory  Flexibility  Act  Certification 

L  John  S.R.  Shad.  Chairman  of  the 
Securities  and  Exchange  Commission,  hereby 
certify  pursuant  to  5  U.S.C.  e05(b)  that  the 
proposed  amendments  to  Form  N-IA  under 
the  Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.J,  to  consolidate  narrative 
information  in  mutual  fund  prospectuses 
concerning  significant  expenses  and  add  a 
table  of  major  expense  it^s,  if  promulgated, 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities.  The 
reason  for  this  certification  is  that  the 
proposed  amendments  would  not  have  a 
significant  economic  impact  on  any  registrant 
and.  accordingly,  would  not  have  a 
significant  economic  impact  on  a  substantial 
numt)er  of  small  entities.  This  is  because  the 
information  required  by  the  amendment 
already  appears  in  the  prospectus,  or  is 
readily  available,  and  requiring  its 
consolidation  and  presentation  in  a  table  will 
not  impose  a  significant  burden  on  any 
registant. 

Dated:  November  8, 1964. 
John  S.R.  Shad. 
Chairman. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

{Docket  No.  RM79-76-236  (Te: 
Addition  VI] 


High-Cost  Gas  Produced  From  Tight 
Formations;  Texas 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  ejctraordinary  risks  or 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
.tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703  (1983)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  contains  the 
recommendation  of  the  Railroad 
Commission  of  Texas  that  an  additional 
area  of  the  Travis  Peak  Formation  in 
Nacogdoches  and  Rusk  Counties.  Texas, 
be  designated  as  a  tight  formation  under 
S  271.703(d). 

DATES:  Comments  on  the  proposed  rule 
are  due  on  December  24. 1984.  Public 
hearing-.  No  public  hearing  is  scheduled 
in  this  docket  as  yet.  Written  requests 
for  a  public  hearing  are  due  on 
November  23, 1984. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary.  825  North  Capitol  Street. 
NW..  Washington.  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT 
Leslie  Lawner.  (202)  357-8511,  or  Walter 
W.  Lawson,  (202)  357-8556. 

I.  Background 

On  September  28, 1984.  the  Railroad 
Commission  of  Texas  (Texas)  submitted 
to  the  Commission  a  recommendation, 
in  accordance  with  $  271.703  of  the 
Commission's  regulations  (18  CFR 
271.703  (1983)),  that  an  additional  area 
of  the  Travis  Peak  Formation  located  in 
Nacogdoches  and  Rusk  Counties.  Texas 
be  designated  as  a  tight  formation.' 


'  The  Commission  previously  adopted 
recommendations  that  portions  of  the  Travis  Pealc 
Formation  in  the  Sym-Jac,  West  (Hosston)  Filed 
(Order  No.  154  issue  June  10. 1981.  in  Docket  No. 
RM7»-78  (Texas— 9)).  the  Bear  Grass  Area  of  east 
Texas  (Order  No.  160  issued  Octot>er  8. 1981.  in 
Docket  No.  RM79-78  (Texas— 9  Addition)),  the 
Melrose.  South  (Travis  Peak)  Field  (Order  No.  384 
issued  June  26, 1984,  in  Docket  No.  RM79-171 
(Texas— 9  Addition  III))  and  the  Martinsville 
(Travis  Peak)  Field  (Order  No.  330  issued  Septemt>er 
27.  1983.  in  Docket  No.  RM79-190  (Texas— 0 
Addition  IV)  be  designated  as  tight  formations 
There  are  currently  under  consideration  the 
following  recommendations  that  additional  areoi  of 
the  Travis  Peak  Formation  be  designated  as  tight 

Continued 
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Pursuant  to  {  271.703(c)(4)  of  the 
regulations,  this  Notice  of  Proposed 
Rulemaking  is  hereby  issued  to 
determine  whether  Texas' 
recommendation  that  an  additional  area 
of  the  Travis  Peak  be  designated  a  tight 
formation  should  be  adopted.  Texas' 
recommendation  and  supporting  data 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

II.  Description  of  Recommendation 

Texas'  recommended  addition  to  the 
Travis  Peak  Foundation  is  located  in  the 
eastern  portion  of  the  state,  specifically 
northeastern  Nacogdoches  County. 
Texas.  The  well  in  which  production 
from  the  Travis  Peak  Formation  has 
been  tested  is  the  E.].  Edwards,  et  al. 
No.  1,  located  approximately  one  mile 
southwest  of  the  town  of  Garrison, 
"Texas,  Francis  Kellett  Survey.  Abstract 
329.  Production  is  ftt)m  perforations 
91,285'  to  9.577'  in  the  newly  designated 
Toolan  (Travis  Peak)  Field.  Approval  for 
tight  formation  designation  for  the 
Travis  Peak  is  being  requested  for  an 
area  covering^  2.5  mile  radius  around 
the  aformentioned  well  as  will 
encompass  all  Or  part  of  the  surveys 
located  in  the  Toolan  Field. 

The  Travis  Peak  Formation  in  this 
area  consists  of  a  series  of  silty  to  very 
fine  grained  sands,  interbedded  with 
shales  deposited  in  shallow  marine 
nearshore  environment  during  the 
Cretaceous  era.  It  is  extremely  difficult 
to  correlate  most  of  the  sands  from  one 
well  location  to  another.  Also,  due  to  the 
high  quantity  of  silt  deposited  with  the 
sands,  there  is  little  relationship 
between  porosity  and  permeabiHty  of 
the  sands.  These  Travis  Peak  sands  are 
found  in  the  interval  ±  7,100  feet  subsea 
to  ±  9,200  feet  subsea,  or  from  the  base 
of  the  Pettit  to  the  top  of  the  Cotton 
Valley  intervals. 

III.  Discussion  of  Recommendation 

Texas  claims  in  its  submission  that 
evidence  gathered  through  information 
and  testimony  presented  at  a  public 
hearing  on  February  23. 1983,  convened 
by  Texas  on  this  matter  demonstrates 
that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
recommended  formation,  without 


formations:  all  of  Texas  Railroad  Commission 
Districts  5  and  6  Docket  No.  RM7»-7e  (Texas 
Addition  II)  and  the  Pinehill.  S.E.  (Travis  Peak)  Field 
in  Docket  No.  Rm79-7e-19e  (Texas— «  Addition  V), 
Notices  of  Proposed  Rulemaking  issued  December 
15, 1981.  and  May  27, 1983.  respectively. 


stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  S  271.703(c)(2)(i)(B);  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day, 

Texas  further  asserts  that  existing 
state  and  federal  regulations  assure  that 
development  of  the  formation  will  not 
adversely  affect  any  fresh  water 
aquifers  that  are  or  are  expected  to  he 
used  as  a  domestic  or  agricultural  water 
supply. 

Accordingly,  under  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97,  [Reg. 
Preambles  1977-1981]  FERC  Stats,  and 
Regs,  i  30.180  (1980),  the  Director  gives 
notice  of  the  proposal  submitted  by 
Texas  that  the  Travis  Peak  Formation  as 
described  and  delineated  in  Texas' 
recommendation  as  filed  with  the 
Commission,  be  designated  as  a  tight 
formation  under  $  271.703. 

rV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N'E..  Washington.  D.C. 
20426,  on  or  before  December  24, 1984. 
Each  person  submitting  a  comment 
should  indicate  that  the  comment  is 
being  submitted  in  Docket  No.  RM79- 
76-236  (Texas— 9  Addition  VI),  and 
should  give  reasons  including  supporting 
data  for  any  recommendation. 
Comments  should  include  the  name, 
title,  mailing  address,  and  telephone 
number  of  one  person  to  whom 
communications  concerning  the 
proposal  may  be  addressed.  An  original 
and  14  conformed  copies  should  be  filed 
with  the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Office  of  Public  Information.  Room  1000. 
825  North  Capitol  Street.  NE., 
Washington.  D.C,  during  business 
hours. 

Any  persons  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  wish  to  make  an  oral  presentation 
and  so  request  a  public  hearing.  The 
person  shall  specify  the  amount  of  time 
requested  at  the  hearing,  and  should  file 
the  request  with  the  Secretary  of  the 
Commission  no  later  than  November  23, 
1984. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price,  Tight 
formation;. 


Accordingly,  the  regulations  in  Part 
271.  Subchapter  H.  Chapter  I.  Title  18, 
Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
the  Commission  adopts  Texas' 
recommendation. 
Kenneth  A  Williams. 
Director;  Office  of  Pipeline  and  Producer 
Regulation. 

PART  271-{AMENDED] 

Section  271.703  is  amended-as  follows: 

1.  The  authority  citation  for  Part  271 
reads  as  follows: 

Authority:  Department  of  Energy 
Organization  Act  42  U.S.C.  7101  et  seq.;. 
Natural  Gas  Policy  Act  of  197^  15  U.S.C 
3301-3432;  Administrative  Procedure  Act  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
adding  a  new  paragraph  (d)(36)(vi)  to 
read  as  follows: 

S  271.703    TIgtit  formations. 


(d)  Designated  tight  formations.  *  *  * 

(36)  Travis  Peak  Formation  in  Texas. 
RM79-76(Texas—9)  *  *  * 

(vi)  Toolan  (Travis  Peak)  Field— (A) 
Delineation  of  formation.  'The 
designated  portion  of  the  Travis  Peak 
Formation  consists  of  all  or  part  of  the 
surveys  located  in  the  Toolan  Field,  in 
portions  of  Nacogdoches  and  Rusk 
Cotmti'es,  Texas,  specifically  the  area 
encompassed  by  a  2,5  mile  radius 
around  Hill  International  Production 
Company's  E.  J.  Edwards,  et  al,  No.  1 
well,  located  approximately  one  mile 
southwest  of  the  town  of  Garrison. 
Texas,  Francis  Kellett  Survey,  Abstract 
329. 

(B)  Depth.  These  Travis  Peak  sands 
are  found  in  the  interval  ±  7,110 
fijet  subsea  to  ±  9.200  feet  subsea,  or 
from  the  base  of  the  Pettit  to  the  top  of 
the  Cotton  Valley  intervals. 

(FR  Doc.  •4-21027  Pilsd  11-14-64:  84S  am) 
WUJNO  CODE  (717-01-11 

18  CFR  Part  271 

[Docket  No.  RM79-7S-2M  (Texas— 22 
Addition  V)] 

Higt>-Cost  Gas  Produced  From  Tight 
Formations;  Texas 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
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costs.  Under  sectioo  107(c)(5).  the 
Commission  issued  a  final  tegulaUon 
design.>ting  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  juhsdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  contains  the 
recommendation  of  the  Railroad 
Commission  of  Texas  that  the  Strawn- 
Detrital  Formation  be  designated  as  a 
tight  formation  under  9  271.703(d). 
DATES:  Comments  on  the  proposed  rule 
are  due  on  December  24, 1984.  Public 
Hearing:  No  public  hearing  is  scheduled 
in  this  docket  as  yet  Written  requests 
for  a  public  hearing  are  due  on 
November  23, 1984. 

AOORESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary.  825  North  Capitol  Street. 
NE^  Washington.  D.C  2042& 
FON  FURTHCII  MIFOflMATWN  CONTACT: 
Leslie  Lawner.  (202)  357-8511.  or  Walter 
W.  Lawson.  (202)  357-8556. 

L  Background 

Ob  October  9, 1884,  the  Railroad 
Commission  of  Texas  (Texas)  submitted 
to  the  Commission  a  recommendation, 
in  accordance  with  9  271.703  of  the 
Commission's  regulations  (45  FR  56034. 
August  22, 1980).  that  additional  areas  of 
the  Strawn-Detrital  Formation  in  the 
University  Block  31  (Strawn-Detiital 
Rdd  in  Crockett  County.  Texas,  be 
designated  as  a  tight  formation. ' 
Pursuant  to  9  271.703{c)(4)  of  the 
regulations,  this  Notice  of  Proposed 
Rulemaking  is  hereby  issued  to 
determine  whether  Texas' 
reconunendation  that  the  additional 
areas  of  the  Stratvn-Detirital  Formation 
be  added  to  the  previously  designated 
tight  formation  should  be  adopted. 
Texas'  recommendation  and  supporting 
data  are  on  file  lyith  the  Commission 
and  are  available  for  public  inspection. 


'Cta  Aoyiat  ai  isaz.  t^  CanniMiao  iMved 
Order  No.  248  in  Docket  No.  RM7B-78-111  (Texaa— 
22),  on  April  21. 1983,  the  CotnmiMion  itsued  Order 
No.  286  in  Docket  No*.  RM7»-76-lS0  (Texa»— 22 
Addition)  and  KM79-79-\57  (Texas  22  Addition  II). 
and  on  )uly  12. 1963.  the  Commission  issued  Order 
Na.  314  ia  Obcket  No.  RM7»-70-ie8  (Texa»— 22 
AddilJOB  HI)  IB  which  the  Commission  designated. 
M  ti^ht  fofmatoon*,  portioaa  of  the  Strawn-Octhtal 
Fannation  ia  the  Uaiversity  Block  31  (Strawn- 
IktritaJ)  PWd  and  Howards  Creek  (Penn)  Field  and 
portloaa  ti  Ike  DeMtal  Formation  in  the  Pemer 
Raack  aiw.  AddtHoBaHy.  on  September  27. 1983. 
the  OMiiBiaiuii  iaaued  Order  No.  331  in  Docket  No. 
RM79-7B-U6  in  which  the  Commission  designatad 
aa  ■  flghl  fbnnatkm  portions  of  the  Strawn-Detrital 
Foraation  in  the  Oxona.  SW.  (Strawn)  Field. 


n.  DesaiplkM  of  Recommendation 

Texas  recommends  that  the  Strawn- 
Detrital  Formation  in  additional  portions 
of  the  University  Block  31  (Sti-awn- 
Detrital)  Field  in  Crockett  County. 
Railroad  Commission  District  7C.  be 
designated  as  a  tight  formation.  "The 
recommended  area  consists  of 
approximately  7.300  acres,  located 
approximately  10  miles  southwest  of 
Ozona.  Texas,  and  immediately  to  the 
south  of  the  areas  of  the  Strawn-Detrital 
Formation  in  the  University  Block  31 
Field  designated  by  the  Commission  as 
tight  formations  by  Order  Nos.  295  and 
314.  Specifically,  the  recommended  area 
consists  of  Sections  20.  21.  22.  29.  37.  38, 
the  western  75  acres  of  Section  34.  the 
western  half  of  Section  38  and  the 
eastern  half  of  Section  41,  Block  ST.  T.C. 
RR  Survey:  Section  28.  Block  ST.  H.E.  ft 
W.T.  Survey;  Section  8  and  the  northern 
480  acres  of  Section  7  and  10,  Block  SL, 
T  &  S.T.L  Survey;  and  the  northern  98 
acres  of  Block  Z.  J.W.  Henderson 
Survey. 

The  vertical  extent  of  the  Strawn- 
Detrital  Formation  in  Texas' 
recommendation  is  defined  as  the 
interval  from  thie  base  of  the  Canyon 
Formation  (top  of  Strawn  series)  to  the 
top  of  the  Simpson  Shale  (base  of  the 
Devonian),  which  includes  the  Strawn. 
Strawn-Detrital  and  Devonian  zones.  In 
the  recommended  area  the  average 
depth  to  the  top  of  the  Strawn  series  is 
approximately  8.900  feeL 

m.  Discussion  of  Reconunendatioa 

Texas  claims  in  its  submission  that 
evidence  gathered  through  information 
and  testimony  presented  at  a  public 
hearing  in  support  of  this 
recommendation  demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabiUzed  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  9  271.703(c)(2)(i)(B);  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day. 

Texas  further  asserts  that  existing 
state  and  federal  regulations  assure  that 
development  of  this  formation  will  not 
adversely  affect  any  fresh  water 
aquifers  that  are  or  are  expected  to  be 
used  as  a  domestic  or  agricultural  water 
supply. 

Accordingly,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  OBce  of 


Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97,  (Reg. 
Preambles  1977-1981)  FERC  Stats,  and 
Regs.  \  30,180  (1980),  notice  is  hereby 
given  of  the  proposal  submitted  by 
Texas  that  the  additional  area  of  the 
Strawn-Detrital  Formation,  as  described 
and  delineated  in  Texas' 
recommendation  as  filed  with  the 
Commission,  be  designated  as  a  tight 
formation  pursuant  to  9  271.703. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sh^et.  NE.,  Washington,  D.C. 
20426,  on  or  before  December  24. 1984. 
Each  person  submiting  a  comment 
should  indicate  that  the  comment  is 
being  submitted  in  Docket  No.  RM79- 
76-238  (Texas— 22  Addition  V)  and 
shluld  give  reasons  including  supporting 
data  for  any  recommendations. 
Comments  should  include  the  name, 
title,  mailing  address,  and  telephone 
number  of  one  person  to  whom 
communications  concerning  the 
proposal  may  be  addressed.  An  original 
and  14  conformed  copies  should  be  filed 
with  the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Office  of  Public  Information,  Room  1000, 
825  North  Capitol  Street,  NE..  , 

Washington.  D.C.  during  business  hours. 

Any  person  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  of  a 
(desire  to  make  an  oral  presentation  and 
^jtherefore  request  a  public  hearing.  Such 
request  shall  specify  the  amount  of  time 
requested  at  the  hearing.  Requests 
should  be  filed  with  the  Secretary  of  the 
Commission  no  later  than  November  23, 
1984. 

List  of  Subjects  in  IS  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 
formations. 

PART  271— [AMENDED] 

Accordingly,  the  regulations  in  Part 
271,  Subchapter  H,  Chapter  I,  Title  la 
Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
the  Commission  adopts  Texas' 
recommendation. 
Kenneth  A.  Williama.  '^., 

Director.  Office  of  Pipeline  and  Producer 
Regulation. 

Section  271.703  is  amended  as  follows: 
1.  The  authority  citation  for  Part  271 
reads  as  follows: 


^ 
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Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101  et  aeq.\ 
Natural  Gas  Policy  Act  of  1978. 15  U.S.C 
3301-3432;  Administrative  Procedure  Act,  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
revising  paragraph  (d)(106){i)  to  read  as 
follows: 

9271.703    Tight  formatkMis. 

(d)  Designated  tight  formations.  •  •  • 

(106)  Strawn-Detrital  Formation  in 
Texas.  RM79-76  (Texas— 22) 

(i)  University  Block  31  (Strawn- 
Detrital)  and  Howards  Creek  (Penn) 
Fields.  (A)  Delineation  of  formation.  The 
Strawn-Detrital  Formation  in  the  area  of 
the  University  Block  31  and  Howards 
Creek  Fields  is  located  in  Crockett 
County.  Texas.  Railroad  Commission 
District  7C.  The  designated  area  consists 
of  Sections  7.  8.  9,  the  south  half  of 
Section  10,  Section  16  through  20,  the 
south  half  of  Section  21.  Section  29 
through  32.  Block  30.  University  Lands 
Survey;  all  Sections  in  Block  31, 
University  Lands  Survey;  Sections  1,  2. 
3,  the  south  half  of  Section  4,  Sections  5 
through  8.  the  south  half  of  Section  9. 
Sections  11  through  14  and  the  north  half 
of  Section  18,  Block  32,  University  Lands 
Survey;  Sections  6  through  20.  Block  33. 
University  Lands  Survey;  the  southwest 
V4  of  Section  12,  Sections  29,  30,  31.  the 
south  half  of  Section  32,  Sections  50,  51 
and  the  southeast  Vi  of  Section  53,  Block 
UV,  GC  ft  SF  RR  Co.  Survey;  Section  2, 
Block  ST-2.  GC  ft  SF  RR  Co.  Survey;  the 
north  half  of  Hampton  Survey;  Section 
1001  of  W.  G.  Hall  Survey;  Section  1002 
of  J.M.  Jean  Survey;  Section  1003  of  M.F. 
Lopez  Survey;  Sections  1.  2. 14  through 
18.  Block  St,  GC  ft  SF  RR  Co.  Survey;  the 
north  half  of  Section  49.  Sections  50 
through  53,  the  south  half  of  Section  54, 
Sections  66  through  70,  the  east  half  of 
Section  71,  Sections  76  through  79,  the 
south  half  of  Section  90,  Sections  91,  92, 
93  and  the  north  half  of  Section  94,  Block 
OP,  GC  ft  SF  RR  Co.  Survey;  Sections  20, 
21,  22,  29,  37.  38.  the  western  75  acres  of 
section  34.  the  western  half  of  Section  36 
and  the  eastern  half  of  Section  41,  Block 
ST.  T.C.R.R.  Survey:  Section  28,  Block 
ST,  H.E.  ft  W.T.  Survey;  Section  8  and 
the  northern  480  acres  of  Sections  7  and 
10,  Block  SL,  T.  ft  S.T.L  Survey;  and  the 
northern  98  acres  of  Block  Z,  I.W. 
Henderson  Survey. 

(B)  Depth.  The  vertical  extent  of  the 
Strawn-Detrital  Formation  in  the 
University  Block  31  Field  is  defined  as  - 
the  interval  from  the  base  of  the  Canyon 
Formation  (top  of  the  Strawn  series)  to 
the  top  of  the  Simpson  Shale  (base  of 
the  Devonian),  which  includes  the 
Strawn,  Strawn-Detrital  and  Devonian 
zones.  The  average  depth  to  the  top  of 


the  Strawn  series  is  approximately  7.900 
feet  in  the  north  and  8.900  feet  in  the 
south. 

(FR  Doc  (4-29S2S  PIM  11-14-M:  Mi  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  291 

Occupancy  and  Use  of  Sites  and  Area* 
of  Concentrated  Public  Use 

agency:  Forest  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Department  of 
Agriculture  proposes  regulations  to 
recover  Federal  costs  associated  with 
administration  of  user  reservation 
systems  on  some  National  Forest 
System  recreation  areas.  This  action  is 
necessary  to  continue  protection  of 
resources  and  protection  of  high  quality 
recreation  experience. 
DATE:  Comments  must  be  received  by 
January  14, 1985. 

ADDRESS:  Comments  should  be  sent  to: 
R.  Max  Peterson,  Chief  (2350),  Forest 
Service,  USDA.  P.O.  Box  2417, 
Washington,  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  P.  Lennon,  Recreation 
Management,  telephone  (202)  447-2311. 

SUPPLEMENTARY  INFORMATION:  Some 
National  Forest  System  recreation  areas, 
such  as  Wilderness  Areas  and  Wild  and 
Scenic  Rivers,  are  highly  popular  and 
have  reached  their  recreation  use 
capacity.  In  such  cases,  the  Forest 
Service  has  instituted  reservation  or 
permit  systems  to  protect  the  resources, 
to  provide  prospective  recreationists 
with  the  assurance  that  they  will  be  able 
to  use  an  area  during  a  given  period,  and 
to  maintain  the  opportunity  for  visitors 
to  have  a  hfgh  quality  recreation 
experience. 

Forest  Service  costs  for 
administration  of  reservation  systems 
have  risen  sharply  over  the  last  several 
years.  In  one  case,  the  costs  on  a  Wild 
and  Scenic  River  are  $35,000  to  $40,000  a 
year. 

Because  issuance  of  a  reservation  is  a 
special  service  which  primarily  benefits 
the  user,  the  Agency  is  proposing  to 
revise  its  regulations  to  permit  recovery 
of  Federal  costs  associated  with  this 
service. 

Examples  of  conditions  which  may 
warrant  limitations  of  use  and  the 
collection  of  reservation  fees  are  those 
where  substantial  numbers  of  people  are 
using  an  area,  the  recreation  use 


capacity  of  the  area  is  being  reached,  or 
the  costs  of  the  permit  reservation 
system  are  significant 

Under  the  proposed  rule,  fee  levels 
will  be  based  upon  anticipated  costs. 
Precise  cost  information  for  potential 
areas  is  not  available  at  this  time,  but 
experience  on  a  few  sites  would 
indicate  a  fee  range  of  $2.00  to  $8.00. 
Fees  would  be  nonrefundable.  Areas 
subject  to  a  fee  would  be  posted. 

The  rule  on  reservation  fees  would  b« 
coded  as  a  new  section  291.10. 

This  proposed  rule  has  been  reviewed 
under  proposed  USDA  procedures  and 
Executive  Order  12291,  and  it  has  been 
determined  that  the  regulation  is  not  a 
major  rule.  It  will  result  in  an 
insignificant  increase  in  costs  to 
didividual  users  of  the  recreation  areas 
while  permitting  the  Government  to 
recoup  administrative  expenses. 
Because  the  regulation  applies  to 
individual  recreation  users  in  a  limited 
situation,  it  will  not  adversely  affect 
competition,  employment,  investment 
productivity,  innovation,  or  the  abihty  of 
United  States-based  enterprises  to 
compete  in  foreign  markets. 

The  Assistant  Secretary  of  Agriculture 
for  Natural  Resources  and  the 
Environment  has  determined  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  smaD 
entities.  The  action  involves  a  recovery 
cost  for  providing  benefits  to  private 
individuals  and  v«rill  not  affect  small 
entities. 

This  rule  is  determined  to  be  limited 
in  context  and  intensity  and  to  produce 
little  or  no  environmental  effects, 
individually  or  ciunulatively,  to  either 
the  biological  or  physical  component  of 
the  human  environment  Therefore,  it  is 
unnecessary  to  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement. 

Lists  of  Subjects  in  36  CFR  Fart  291 

Recreation  and  recreation  area. 

PART  291— [AMENDED] 

Therefore,  for  the  reasons  set  forth 
above.  Part  291  of  Chapter  0  of  Title  36 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

1.  Revise  the  authority  citation  to  read 
as  follows: 

Authority:  30  Stat.  35,  ai  amended  (16 
U.S.C.  551):  Sec.  1,  33  Stat.  628  (16  U.S.C.  472); 
Sec.  4(b,c)  PubX.  92-347,  86  Stat  460  (16 
U.S.C.  460  7-6a(b,c));  Sec  10(d),  PubX.  90-542, 
82  Stat.  916  (16  U.S.C.  1281(d));  Sec  7{i), 
Pub.L  90-543,  82  Stat.  925,  ••  amended  (16 
U.S.C.  1246(i)):  Sec  4(b),  PubX.  88-577,  78 
Stat.  893  (16  U.S.C  1133(b)):  Sec  4(a),  PubX. 
95-495,  92  Stat  1650. 
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2.  Add  •  new  |  291.10  to  read  as 
follows: 

S  291.10    RMsrvatlen  fs«s. 

(a)  The  Forest  Service  may  charge 
fees  to  recover  expenses  incurred  in 
providing  reservation  and  other  special 
services  for  the  public  use  of  recreation 
areas  where  limitations  on  use  are 
deemed  necessary  or  desirable  to 
achieve  the  management  purposes  of  an 
area  of  the  National  Forest  System.  The 
Chief  of  the  Forest  Service  or  his 
delegate  shall  establish  the  amount  of 
such  fees. 

(k)  Forest  Service  officials  shall 
prominently  post  clear  notice  that  a 
reservation  fee  has  been  estabhshed  at 
each  area  and  at  appropna^e  locations 
therein.  Publications  (llStKjtfuted  at  such 
areas  shall  also  include  sich  notice. 

Dated  September  25. 1984. 
Douglaa  W.  MacCle«ry. 
Deputy  Aa^stant  Secretary  for  Natural 
Resources  and  Environment 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[A-S-FfM.-271*-6] 

Approval  and  Promulgation  of 
implMnantation  Plans;  Indiana 

aqsmcy:  Environmental  Protection 
Agency  (EPA). 

aCIIOlc  Notice  of  proposed  rulemaking. 


:  In  1963  EPA  disapproved 
Indiana's  most  recently  submitted 
opacity  regulation,  325  lAC  5-1 
(hereinafter  referred  to  as  1980  APC  3). 
on  the  gitMuids  that  it  would  relax  the 
limits  established  by  the  existing 
regulation,  known  as  SIP  APC  3.  On 
August  22. 1984.  the  United  States  Court 
of  Appeals  for  the  Seventh  Circuit.held 
SIP  APC  3  invalid  as  applied  to  non- 
combustion  sources.  Bethlehem  Steel 
Corporation  v.  Gorsuch,  No.  82-2884. 
After  reevaluating  its  prior  disapproval 
of  1990  APC  3  in  Ught  of  that  decision. 
EPA  now  proposes  to  rescind  the 
disapproval  and  approve  1980  APC  3. 
DATE:  Comments  on  this  proposed 
rulemaking  must  be  submitted  by 
December  17. 1984. 

AOOficsses:  Copies  of  this  approved  SIP 
revision  and  the  file  on  EPA's  previous 
actions  on  325  lAC  5-1  are  available  at 
the  following  addresses  for  review.  (It  is 
recommended  that  you  telephone  Robert 
B.  MiUer.  at  (312)  886-0031.  before 
visiting  the  Region  V  office). 


U.S.  Enviroamental  Protection  Agency. 

Region  V,  Air  and  Radiabon  Branch. 

230  South  Dearborn  Street,  Chicago. 

Illinois  60604 
Indiana  Air  Pollution  Control  Division. 

Indiana  State  Board  of  Health,  1330 

West  Michigan  Street.  Indianapolis. 

Indiana  46206. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  Gary  Gulezian, 
Chief.  Regulatory  Analysis  Section.  Air 
and  Radation  Branch  (5AR-26).  U.S. 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago.  Illinois 
60604. 

Duplicate  copies  of  the  comments 
should  be  sent  to:  John  Topping,  Office 
of  Air  and  Radiation,  Environmental 
Protection  Agency.  401.M  Street  SW.. 
Washingtoa  D.C  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kendra  Heymann.  Office  of  General 

Counsel,  Air  and  Radiation  Division 

(LE-132A),  U.S.  Environmental 

Protection  Agency,  401  M  Street  SW.. 

Washington.  D.C  (202)  382-7730. 
or 
Robert  B.  Miller.  Air  and  Radiation 

Branch  (5AR-26),  Environmental 

Protection  Agency,  Chicaga  Illinois 

60604,  (312)  886-6031. 
SUPf>L£MENTARY  INFORMATION: 

I.  Introduction 

This  Notice  of  Propc  ied  Rulemaking 
concerns  the  opacity  limits  applicable  to 
sources  of  particulate  air  pollution  in  the 
State  of  Indiana.  Those  limits  have 
proved  to  be  a  source  of  controversy  for 
many  years  between  EPA  and  both  the 
State  of  Indiana  and  its  industries.  On 
December  16,  !983  (48  FR  55852).  EPA 
disapproved  the  most  recent  Indiana 
opacity  regulation  submitted  for  review, 
known  as  1980  APC  3,  principally  on  the 
grounds  that  it  would  relax  the  standard 
set  by  the  existing  regulation,  known  as 
SIP  APC  3.  and  the  State  had  failed  to 
show  that  such  a  relaxation  would  not 
interfere  with  timely  attainment  and 
maintenance  of  the  relevant  air  quality 
standards  and  s^ondarily  on  two 
grounds:  (1)  That  the  regulation  does  not 
meet  the  Part  D  requirement  of 
reasonably  available  control  technology 
(RACT)  for  some  sources  in 
nonattainment  areas  and  (2)  that  the 
State  had  not  corrected  certain  legal  and 
technical  deficiencies  in  the  regulation 
which  are  discussed  later  in  this  notice. 
On  August  22, 1984,  however,  the  United 
States  Court  of  Appeals  for  the  Seventh 
Circuit  declared  SIP  APC  3  invalid  as 
applied  to  non-combustion  sources. 
Bethlehem  Steel  Corporation  v. 
Gorsuch.  No.  82-2884. 

As  a  result  of  this  decision,  EPA  has 
re-examined  its  previous  disapproval  of 


1980  APC  3  and  has  concluded  that  it 
should  rescind  that  disapproval  and 
approve  1980  APC  3.  This  Notice  sets 
forth  the  reasons  for  this  conclusion  and 
proposes  those  actions. 

II.  Background 

In  1972  Indiana  adopted  and  EPA 
approved  a  state  implementation  plan 
(SIP)  that  included  a  regulation 
prohibiting  the  emission  from  "any 
combustion  installation"  of  smoke 
darker  than  No.  2  of  the  Ringelmann 
Chart.  This  regulation  was  known  as 
1972  APC  3.  The  SIP  also  included  other 
particulate  control  regulations,  such  as 
APC  5.  which  placed  limits  on  the  actual 
mass  emissions  of  particulates  from 
non-combustion  sources;  APC  4R,  which 
placed  limits  on  the  actual  mass 
emissions  from  combustion  sources:  and 
APC  6.  which  placed  limits  on  actital 
mass  emissions  from  foundries. 

In  1974  the  State  of  Indiana  revised 
1972  APC  3,  and  explicitly  made  it 
applicable  as  an  independent  control  on 
both  non-combustion  and  combustion 
sources.  This  revised  regulation  was 
known  as  1974  APC  3. 1974  APC  3 
imposed  a  40  percent  opacity  limit, ' 
subject  to  an  exclusion  of  fifteen 
minutes  per  day  during  which  opacity 
could  exceed  that  amount.  EPA 
approved  the  40  percent  limit  but 
disapproved  the  15-minute  exemption. 
Accordingly,  the  federal  codification  of 
the  Indiana  SIP,  40  CFR  52.776(c). 
provided: 

APC  3  of  Indiana's  Air  Pollution  Control 
Regulatipns  (visible  emissions  limitation)  is 
disapproved  insofar  as  the  phrase  "for  more 
than  a  cumulative  total  of  15  minutes  in  a  24- 
hour  period"  will  interfere  with  attainment 
and  maintenance  of  particulate  standards. 

Until  the  recent  court  ruling,  1974  SIP 
APC  3  was  the  regulation  on  the  hooks 
for  opacity  in  Indiana.  Its  present 
formulation  resulted  from  APA's  partial 
approval  of  Indiana's  submission.  40  FR 
50032  (October  28, 1975).  In  that  form,  it 
limited  opacity  to  no  greater  than  40 
percent  but  did  not  provide  the  15- 
minute  period  per  day  when  that  limit 
could  be  exceeded,  nor  did  it  specify  a 
method  for  determining  when  the  40 
percent  limit  was  exceeded. 

On  December  16. 1983,  EPA 
disapproved  a  subsequent  Indiana 
regulation,  v/hich  had  been  submitted  as 
a  revision  to  the  SIP  by  Indiana  on 
October  6. 1980  (1980  APC  3).  The  Notice 
of  Disapproval  interpreted  SIP  APC  3  to 
work  in  instantaneous  terms — that  is.  to 
disallow  any  exceedances  of  40  percent 


'  A  40  percent  opacity  limit  is  comparable  to  No. 
2  on  tlie  Ringetmann  Chart. 
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opacity.'  The  1990  regulation,  by 
allowing  opacity  to  be  determined  on 
the  basis  of  a  9-iinnute  average,  allowed 
some  emissions  that  exceeded  the  40 
percent  limit,  as  so  interpreted;  and 
EPA,  therefore,  disapproved  it  because 
it  relaxed  existing  provisions  and  the 
State  had  failed  to  demonstrate  that  the 
relaxation  would  not  Interfere  with 
timely  attainment  and  maintenance  of 
the  relevant  air  quality  standards.  APC 
3.  as  originally  submitted  by  Indiana  in 
1974,  however,  provided  a  15-minute 
exemption.  EPA,  by  disapproving  the 
time  exemption  and  approving  a  bare  40 
percent  opacity  limit,  made  the 
regulation  susceptible  to  interpretation 
as  disallowing  any  exceedances 
whatsoever.  This  possible  reading, 
however,  resulted  from  EPA's  editing. 
Indiana  never  expressed  an  intent  to 
have  the  40  percent  limit  interpreted  to 
apply  this  way;  nor  did  it  so  enforce  it. 

in.  Judicial  Review  of  1974  SIP  APC-3 

EPA's  partial  approval  of  1974  APC  3 
was  never  challenged  within  the 
deadline  prescribed  by  the  pre-1977 
Clean  Air  Act  (Section  307(b)(1),  42 
U.S.C.  1857h-5(b)(l)  (1976)).  It  has  been 
subject,  however,  to  a  series  of 
collateral  attacks  in  enforcement  related 
proceedings. 

In  Public  Service  Co.  of  Indiana  v. 
EPA.  682  F.2d  626  (7th  Cir.  1982),  cert, 
denied,  103  S.Ct.  782  (1983),  the  court, 
though  realizing  the  issue  was  not 
squarely  before  it,  held  that,  in  general, 
EPA  had  power  to  approve  one  part  of  a 
state  submission  and  disapprove  the 
rest.  It  based  its  decision  both  on  textual 
grounds  and  on  the  argument  that  this 
power  would  advance  the  goals  of  the 
Qean  Air  Act  by  allowing  EPA  to 
effectuate  state  regulatory  choices  to  the 
maximum  degree  possible.  In  Bethlehem 
Steel  Corp.  v.  Gorsuch.  72R  F.2d  356  (7th 
Cir.  1964)  (Bethlehem  II).'  vacated  and 


•  48  FR  S6a52  et  seq.  (December  IB.  1983).  In  1979. 
Indiana  had  adapted  a  revised  APC  3  ("1979  APC 
3")  (subsequently  codiTied  as  325  lAC  1-3.1).  which 
it  snbmitted  (o  EPA  as  a  proposed  SIP  revision.  1979 
APC  3  provided  for  averaged  opacity  limitations, 
and  repealed  1974  APC  3. 

On  March  27. 1980.  EPA  proposed  to  disapprove 
1979  APC  3  with  respect  to  all  sources  except  iron 
and  steel  sources.  45  FR  20432.  On  July  3,  1980.  EPA 
proposed  to  disapprove  1979  APC  3  with  respect  to 
iron  and  steel  sources  for  the  same  reasons  cited  in 
its  earlier  Notice.  45  FR  45314.  EPA  never  took  final 
action  on  1979  APC  3.  In  its  December  IB.  1983 
Notice  on  1980  APC  3.  EPA  announced  that  it  had 
"discontinued  rulemaking"  on  1979  APC  3.  since  it 
regarded  1980  APC  3  as  a  "Bufwtifufe  for  1979  APC 
3".  48  FR  55853. 

•  This  opinion  followed  a  prior  opinion  in  the 
same  case,  Bethlehem  I  [Bethlehem  Steel  Corp.  v. 
EPA.  638  F.2d  994  (7th  Cir.  1980)).  in  which  the  court 
remanded  the  case  to  EPA  to  supplement  the  rtcord. 
without  deciding  the  issue  of  partial  approval.' 


rehearing  granted  (Apr.  27, 1984 J, 
opinion  on  rehearing  (Ang.  22, 1984) 
[Bethlehem  HI),  the  court  particularized 
this  analjrsis.  In  Bethlehem  II,  the 
majority  upheld  EPA's  partial  approval 
of  1974  APC  3.  On  rehearing,  however, 
in  Bethlehem  III.  the  Court  readdressed 
the  question  in  more  depth  and 
invalidated  EPA's  partial  approval  of 
1974  APC  3  as  applied  to  non- 
combustion  sources. 

IV.  The  Bethlehem  ID  Dedsion 

Petitioners  in  Bethlehem  III  argued 
that  1974  APC  3  was  defective  because 
EPA— 

Had  improperly  used  the  technique  of 
'partial  approver  to  make  1974  APC  3  a 
stricter  regulation  than  the  state  had  intended 
either  in  the  state's  own  version  of  1974  APC 
3  or  in  the  previous  regulation,  1972  APC  3. 

The  court  tested  this  assertion  by  its 
own  comparison  of  1974  APC  3  with  its 
predecessor.  1972  APC  3.  TTie  court 
interpreted  1972  APC  3  as  setting  an 
opacity  limitation  of  Number  2  on  the 
Ringelmann  Chart  on  emissions  from 
combustion  sources  only.  As  to  non- 
combustion  sotirces,  however,  the  court 
held  diat  an  exceedance  of  this  opacity 
limitation  would  at  most  "violate  the 
regulation  prima  facia  [so  that  a 
company]  can  rebut  the  prima  facie  case 
by  showing  that  the  level  of  particulates 
in  its  non-combustion  emissions  is 
within  the  ceiling  fixed  by  APC  5."  Slip 
Op.  at  4. 

After  setting  forth  its  interpretation  of 
1972  APC  3.  the  Bethlehem  III  court 
compared  that  regulation  both  to  1974 
APC  3  as  enacted  by  Indiana  and  to 
1974  SIP  APC  3  as  approved  by  EPA.  As 
to  combustion  sources,  the  court  held 
that  the  only  significant  difference 
between  the  1972  and  1974  regulations 
enacted  by  Indiana  was  that  1974  APC  3 
created  a  15-minute  p)er  day  exemption. 
Thus,  when  EPA  approved  APC  3*8  40 
percent  opactiy  limitation,  but 
disapproved  the  15-nrinute  exemption,  it 
merely — 

Disapproved  the  state's  attempt  to  relax  it* 
regulation  of  those  installations.  As  to  them, 
the  EPA's  'partial  approval' .  .  .  was  snugly 
wilhin  the  EPA's  power.  Slip  Opinion  at  10. 

But,  the  court  found. 

With  regard  to  non-combtittian  emissions, 
1974  APC  3.  at  least  when  stripped  of  iu  15- 
minute  blow-o^  provision,  stiffened  the 
preexisting  regulation.  It  made  the  40  percent 
opacity  limitation  mandatory  for  such 
sources  for  the  first  time.  Before  thea  as  we 
havF  seen,  the  limitation  only  put  the  source 
to  its  proof  of  compliance  with  APC  5,  and 
maybe  didn't  even  do  that.  Id. 

The  court  determined  that — 

By  revising  1974  APC  3  as  it  did.  the  EPA 
converted  40  percent  opacity  from  (at  most)  a 


trigger  to  a  ceihng,  thus  making  the  state*! 
control  of  non-combustion  emtssronx  man 
stringent  on  fts  face  than  the  state  had  ever 
intended  it  to  b«.  Id.  at  10-11. 

The  Bethlehem  iZf  court  held  that  this 
action  by  EPA  was  at  odds  with  the 
Clean  Air  Act  and.  therefore, 
impermissible.  While,  as  the  Public 
Service  case  showed,  EPA  is 
empowered  to  disapprove  an  attempt  by 
the  state  to  weaken  its  existing  plan 
with  respect  to  combustion  sources,  it 
may  not,  by  the  mechanism  of  a  "partial 
disapproval"  significantly  increase  the 
stringency  of  a  state  regulation. 

V.  Current  State  of  Indiana  Opacity  SIP 
Provisions 

The  effect  of  the  Seventh  Circuit's 
decision  in  Bethlehem  III  on  the  current 
opacity  SIP  provisions  in  Indiana 
appears  to  be  as  follows: 

(1)  With  respect  to  combustion 
sources,  1974  SIP  APC  3  is  still  in  force. 
The  Court  found  that  when  EPA  excised 
the  time  exemption  frtmi  1974  APC  3 
insofar  as  it  applied  to  combustion 
sources,  it  was  merely  preventing  the 
state  from  weakening  its  previous 
regulation. 

(2)  With  respect  to  non-combustion 
sources,  the  Court  invalidated  1974  ^P 
APC  3.  In  accordance  with  EPA's 
''continuity  policy",  the  valid  SIP 
directly  preceding  1974  APC  3  takes  its 
place.  This  means  that  1972  APC  3  is 
iow  the  opacity  regulation  applicable  to 
non-combustion  emissions  in  Indiana. 

VI.  Effect  of  Bethlehen  III  on  Proposed 
'1980  APRC-3 

In  December  1983,  when  EPA  issued 
its  Notice  of  Disapproval  of  Indiana's 
1980  APC  3,  the  existing  SIP  provisions 
and  Jhe  Agency's  view  of  those 
prowsions  were  quite  different  from 
those  outlined  above.  Principally,  EPA 
based  its  disapproval  of  1980  APC  3  on 
the  grotmds  that  the  revisions  contained 
in  that  regulation  would  constitute  a 
significant  relaxation  in  relation  to  1974 
SIP  APC  3  that  the  State  had  not 
justified  by  an  attainment 
demonstration.  Now,  however,  the 
Seventh  Circuit's  decision  and  its  impact 
on  1974  APC  3  prompt  EPA  to  reconsider 
that  disapproval,  and  to  propose  to 
approve  1980  APC  3  for  both  non- 
combustion  and  combustion  sources,  for 
the  following  reasons: 

1.  Non-Combustion  Sources 

The  Bethlehem  III  Court  invalidated 
SIP  APC  3  with  respect  to  non- 
combustion  emissions,  and  left  1972 
APC  3  as  the  only  opacity  limitation 
apphcable  to  these  emissions.  Thus,  for 
non-combustion  emissions,  the  Agency 
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must  no  longer  judge  the  relative 
strength  or  laxity  of  1980  APC  3  in 
comparison  to  1974  APC  3.  but  rather  in 
relationship  to  1972  APC  3. 

The  Court  held  that,  at  most.  1972 
APC  3  imposed  a  prima  facie  opacity 
limitation  on  non-combustion  emissions, 
rebuttable  by  evidence  of  compliance 
with  mass  emissions  limitations.  The 
Court  was  not  precise  in  constructing 
the  exact  meaning  of  1972  APC  3  as 
appUed  to  noncombination  sources.  Any 
colorable  interpretation  of  the  Court's 
ruling,  however,  leads  to  the  same 
conclusion — the  provisions  of  1980  APC 
3  are  stricter,  not  more  lenient  than 
those  of  1972  APC  3. 

1980  APC  3,  in  contrast  to  1972  APC  3. 
provides  specific,  mandatory  opacity 
limits  for  noncombustion  sources.  1980 
APC  3  sets  a  mandatory  40  percent 
opacity  limit  for  "attainment  areas"  and 
a  30  percent  limit  for  "nonattainment 
areas",  both  as  classified  by  the  State. 
These  limits  are  to  be  determined  as 
averages  over  a  6-minute  period.  The 
regulation  further  provides  for  a  60 
percent  opacity  limit  as  an  additional 
"cap"  on  the  40  and  30  percent  opacity 
averaged  limitations.  This  60  percent 
limit  is  not  to  be  exceeded  for  a 
cumulative  total  of  more  than  15  minutes 
in  any  six-hour  period,  and  applies 
simultaneously  with  the  general  40  and 
30  percent  average  limits.  Therefore, 
approval  of  1980  APC  3  would 
strengthen  controls  on  non-combustion 
sources. 

Z  Combustion  Sources 

The  Bethlehem  III  Court  followed  the 
Public  Service  decision  in  upholding 
EPA's  partial  approval  of  1974  APC  3  as 
applied  to  combustion  sources.  The 
Court  found  that,  when  EPA 
disapproved  the  15-minute  exemption  in 
1974  APC  3,  the  only  effect  on 
combustion  sources  was  to  maintain  the 
standard  set  by  1972  APC  3.*  Thus, 
Bethlehem  III  left  1974  APC  3  intact  as  it 
applies  to  combustion  sources. 

The  Agency  must,  therefore,  still 
compare  1980  APC  3  to  1974  SIP  APC  3 
to  determine  whether  it  sets  an 
approvable  standard  for  combustion 
sources. 

In  EPA's  December  16, 1983,  Notice  of 
Disapproval,  the  Agency  construed  SIP 
APC  3  to  apply  in  instantaneous  terms, 
that  is  to  bar  any  exceedance  of  a  40 
percent  opacity  limit.  For  a  number  of 
reasons,  however,  the  Agency  now 


•  Th«  Court  noted  that  1972  APC  3  tpoke  in  tenn* 
of  •  limit  Mt  at  No.  2  of  the  Ringleraann  Chart,  while 
1S74  SIP  APC  3  it  couched  in  lenni  of  40  percent 
opacity.  It  found,  however,  that  "No.  2  onlhe  Chart 
ia  a  coauBoaly  uaed  proxy  for  40  percent  opacity"; 
■■d  tkaa  aaw  oo  significant  differencea  in  the  limit* 
aa<  bjr  aadi  ragulation.  Slip  Opinion  at  4. 


believes  that,  as  a  result  of  the  Court's 
ruling  in  Bethlehem  III,  the  better 
interpretation  of  that  regulation  is  to 
apply  an  averaging  approach  as  many 
commenters  have  contended.  The 
Agency  reaches  this  conclusion  after 
considering,  not  just  the  impact  of  the 
decision,  but  the  characteristics  of 
emissions  from  combustion  sources, 
expressions  of  State  intent,  and  the 
desirability  of  consistency  of  regulation 
between  combustion  and  non- 
combustion  sources. 

a..  The  Impact  of  the  Bethlehem  decision 

As  a  result  of  the  Bethlehem  III 
decision,  1974  SIP  APC  3  applied  only  to 
combustion  sources.  For  the  most  part 
these  sources  generate  continuous 
emissions,  for  which  it  is  generally 
agreed  that  averaging  methods,  rather 
than  instantaneous  measurements,  are 
appropriate.  In  any  event,  EPA's 
December  16, 1983.  Notice  of 
Disapproval,  which  adopted  an 
instantaneous  interpretation  of  1974  SIP 
APC  3,  observed  that  1980  SIP  APC  3— 

Would  not  be  a  significant  relaxation  of  the 
SIP  as  it  affects  continuous  sources  whose 
opacity  does  not  signiHcantly  vary  over  a  6- 
minute  period. 

48  FR  55855  (December  16, 1983). 

b.  Expressions  of  State  Intent  • 

By  deleting  1974  APC  3*8  time 
exemption,  EPA  ran  counter  to  Indiana's 
intent  to  temper  (1)  the  stringency  of  the 
regulation  and  (2)  the  application  of  a 
fully  instantaneous  measiu-ement 
method.  Insofar  as  possible,  EPA  should 
interpret  1974  SIP  APC  3  to  respect  this 
intent. 

c.  Enforcement  Practice 

EPA's  partial  disapproval  of  1974  APC 
3  has  resulted  in  confusing  and 
inconsistent  enforcement  policies.  Using 
6-minute  averaging,  as  contained  in  1980 
APC  3,  for  enforcing  opacity  limits  in 
relation  to  combustion  sources  resolves 
any  such  confusion. 

d.  Regulatory  Consistency 

Approving  1980  APC  3  for  combustion 
sources  would  also  be  consistent  with 
the  Agency's  proposal  to  approve  1980 
APC  3's  6-minute  averaging  provisions 
with  respect  to  non-combustion  sources, 
because  the  same  rule  would  apply  to 
all  sources. 

Having  thus  interpreted  1974  SIP  APC 
3,  the  Agency  must  compare  it  to  1980 
APC  3.  EPA  has  determined  that  1980 
APC  3  is  equal  to  or  more  stringent  than 
1974  APC  3  as  applied  to  combustion 
sources.  Like  1974  APC  3, 1980  APC  3 
imposes  a  40  percent  opacity  limit  in 
attainment  areas,  and  it  ts  stricter  than 


1974  APC  3  in  imposing  a  30  percent 
limit  in  nonattainment  areas.  It, 
therefore,  is  approvable  with  respect  to 
those  sources. 

VII.  Indiana  Supreme  Court  Decision 

This  proposal  to  approve  1980  APC  3 
is  subject  to  the  resolution  of  a  problem 
arising  from  a  recent  decision  of  the 
highest  stat9  court  in  Indiana.  In 
December  1983,  the  Indiana  Supreme 
Court  held  that  the  designation  of 
Wayne  County,  Indiana,  as  a 
"nonattainment"  area  for  sulfur  dioxide 
constituted  "adjudication"  requiring  a 
formal  hearing  under  Indiana  law. 
Indiana  Air  Pollution  Control  Board  et 
al.  V.  City  of  Richmond.  No.  1283  S  472 
(December  30, 1983).  Since  1980  APC  3 
imposes  stricter  standards  on 
"nonattainment"  areas  than  on  others, 
and  since  adjudication  procedures 
concededly  have  not  been  followed  for 
such  decisions  in  the  past,  this  decision 
raises  a  number  of  questions  and  could 
be  construed  to  have  either  a  great  or  a 
minimal  effect  on  Indiana's  designation 
scheme  in  general  and  1980  APC  3  in 
particular.  EPA  believes  the  most  likely 
outcome  is  that  the  City  of  Richmond 
decision  will  not  affect  any  designations 
that  have  already  been  made  and  were 
not  challenged,  or  that  the  regulation 
will  simply  be  read  as  applying  the  40 
percent  opacity  limit  that  governs  in 
attainment  areas,  to  areas  that  have  not 
been  designated  "nonattainment"  by 
adjudicatory  procedures.  In  either  of 
these  latter  instances,  1980  APC  3  would 
retain  substantial  vitality  and  EPA 
would,  therefore,  be  able  to  approve  it. 

To  speed  resolution  of  the 
uncertainties  generated  by  the  City  of 
Richmond  decision,  EPA  has  requested 
the  Office  of  the  Attorney  General  for 
the  State  of  Indiana  for  an  Opinion 
regarding  the  impact  of  that  decision. 

Accordingly,  EPA  proposes  to  approve 
1980  APC  3  for  the  reasons  stated  above, 
provided  that  the  effect  of  the  Indiana 
Supreme  Court's  decision  can  be 
satisfactorily  resolved,  and  that  certain 
technical  defects  in  the  proposed 
regulation  be  cured.* 


'In  its  December  1983  Notice  of  Disapproval  of 
1980APC  3,  EPA  noted  that  Indiana  had  agreed  to 
correct  six  technical  deficiencies  in  the  proposed 
SIP  revision  if  EPA  conditionally  approved  (or 
approved)  1980  APC  3.  EPA  requests  that  Indiana 
make  these  already  agreed-upon  technical    . 
corrections,  which  are: 

(1)  Clarify  that  the  80  percent  opacity  limit  (to  l>e 
exceeded  for  a  cumulative  total  of  no  more  than  15 
minutes  in  a  8-hour  period)  applies  simultaneously 
with  the  general  40  percent  (30  percent  in 
nonattainment  areas)  opacity  e-minute  average 
limit. 

ConUiMMd 
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CoDcluaiaa 

Since  luliana  has  non-attainment 
areas  for  particulates.  Part  D.  as  well  as 
Section  110.  of  the  Clean  Air  Act 
governs  evaluation  of  this  SIP  revision. 

1980  APC  3  is  not  as  stringent  as  EPA 
normally  requires  for  States  which,  like 
Indiana,  bave  not  attained  the  National 
Ambient  Air  Quality  Standards.  It  does 
not  represent  "Reasonably  Available 
Control  Technology"  for  many  source 
categories.  In  addition,  the  State  of 
Indiana  has  failed  to  supply  any 
quantitative  analysis  showing  that  the 
proposed  rules,  without  tightening,  are- 
consistent  with  attainment  and 
maintenance  of  the  standards.  The 
Indiana  SIP,  therefore,  could  not  be 
regarded  as  meeting  the  full 
requirements  of  Part  D  of  the  Clean  Air 
Act  even  if  EPA  were  to  make  today's 
proposal  Rnal. 

For  these  reasons,  EPA  will  continue 
to  evaluate  the  adequacy  of  this  SIP  and 
may  require  submission  of 
supplementary  information  and  control 
measures  by  Indiana;  and,  if  necessary. 
EPA  will  take  appropriate  remedial 
action  if  deficiencies  are  not  corrected. 

1980  APC  3,  however,  does  represent 
the  current  State  position  on  the 
regulation  of  opacity  of  particulate 
sources  in  a  situation  where  the  existing 
regulatory  system  is  plainly  inadequate. 
It  reflects  the  current  State  law  and 
pohcy  choices  in  an  area  substantially 
confused  by  a  long  history  of  litigation. 
It  is  in  no  way  inconsistent  with  future 
adoption  of  additional  rules  to  meet  the 
full  requirements  of  the  Clean  Air  Act. 
EPA  requests  comment  on  this 
conclusion.  In  such  exceptional 
circumstances,  there  is  no  reason  for 
EPA  not  to  propose  approval  of  a  State 
rule,  which  is  both  more  clearly  valid 
and  generally  stricter  than  the  SIP 
provisions  it  replaces. 


(2)  Clarify  that  the  rule  applies  to  o// sources  of 
visible  emiasions.  Therefore,  both  stack  and  non- 
stack  sources  are  subject  to  the  rule. 

(3)  Amend  the  regulation  so  that  its  internal 
references  are  consistent. 

(4)  Delete  the  term  "intennittent  source"  from  the 
regulation. 

(5)  Clarify  Sections  3(a)  and  (b),  which  contain 
the  term  "continuous  minutes".  The  intent  of 
Section  3(a)  is  to  allow  one  period  per  any  24-hour 
period  during  either  a  startup  or  shutdown  where 
the  opacity  limits  may  be  exceeded.  This  period 
cannot  exceed  10  minutes  in  duration.  Section  3(b) 
■•  intended  to  allow  exceedaoces  for  boHer  deaning 
with  such  exeeedances  similarly  Innited  to  3 
occurrences  in  any  12-hour  period,  with  no  more 
than  one  occurrence  in  any  80  minutes,  each 
occurrence  being  limited  to  a  maximum  of  5  minutes 
duration. 

(•)  Delete  tlw  provisioas  that  in-stack  nonitors 
lake  precedence  over  obaervatioBS  by  qualiRed 
personnel. 

48  FK  55863-55854  (December  18, 1983). 


VIII.  Miscellaacous 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291.  Pursuant  to  the  provisions 
of  5  U.S.C.  605(b),  EPA  certifies  that  SIP 
approvals  under  Sections  110  and  172  of 
the  Clean  Air  Act  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
46  FR  8709  (January  27, 1982). 

List  of  Subiects  in  40  CFR  Pait  52 

Air  pollution  control, 
intergovernmental  relations,  ozone. 
sulfur  oxides,  nitrogen  dioxide.  lead, 
particulate  matter,  carbon  monoxide, 
hydrocarbons. 

AMibocity:  42  U.S.C.  7401-7642. 
Date  September  17, 1964. 
VaMMV.Admkw. 

Regional  Administrator. 

PH  Dae  aS-MM*  FUed  ll-14-a4;  8:45  am) 


40  CfR  Part  170 
[OPP-2S00S2;  PH-^m.-2«06-«] 

Worfcar  Protaction  Standarda  for 
Agricuttural  Pesticides 

Correction 

In  FR  Doc.  84-21117,  beginning  on 
page  3260S,  in  the  issue  of  Wednesday. 
August  15. 1964,  make  the  following 
correction: 

On  page  32607,  column  one.  in  the 
table,  sixth  entry  "Phosaline"  should 
read  "Phosalone". 

■UMSoeoe  im»-oi-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Doctot  No.  FEMA-6630] 

Propoaad  Flood  Elevation 
Detarminatlona 

AOCNCV:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  prc^weed 
base  (100-year)  flood  elevations  and     , 
proposed  modified  base  flood  elevations 
listed  below  tor  selected  locations  in  the 
nation.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  e^ect 
in  order  to  qualify  or  remain  quahfied 


for  participetian  in  the  National  Food 
Insurance  Program  (NFIP). 
OATca:  The  period  for  comment  wiH  be 
ninety  (90)  dajrs  following  the  second 

publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Brian  R.  Mrazik.  Chief.  Risk  Studies 
Division,  Federal  Lisuiaiice 
Administration.  Federal  Emergency 
Management  Agency,  Washington.  IXC. 
20472,  (202)  287-0700. 

SUFM.EMENTARV  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  Section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234).  87  Stat.  980.  which 
added  Section  1368  to  the  National 
Flood  Insurance  Act  of  1968  (Title  Xm  of 
the  J^ousing  and  Urban  Development 
Act  of  1968  (Pub.  L  90-*48)),  42  U.S.C 
4(J01-4128.  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  Section  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  abotiki  not  be  constmed 
to  mean  the  community  must  r-KiMiga> 
any  existing  ordinances  tfiat  are  more 
stringent  in  their  flood  plain 
management  requireaients.  The 
community  may  at  any  time  enact 
'Stricter  requirements  on  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premimum  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  imder 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  flood  plain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  cmnmunity  voluntarily  adopts 
flood  plain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 


^ 
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standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  futive 


local  actions,  it  imposes  no  new 
requirement:  of  itself  it  has  no  economic 
impact. 


List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


1 

Proposed  Modified  Base  Flood  Elevations 

• 

SM> 

CRy/kMn/eounty 

Location 

•0m»  m  iM«  abov* 

graund. 'ElMtfon  m  ta«l 

(NOVO) 

E»Mlng 

ModWad 

Mmim 

MvnmnVt  Oiiil  Plr^  rtmrn^^ 

Stn  P«*o  RMr 

M»»»c*un  et  M«n  StrM«  and  GaUuro  S«r«*. 

CI 

'2.34a 

Mpa  WNhMa  tar  InapacSuii  al  Town  HM,  M«nnoai,  Aitzorw. 

Sand  conmanto  to  •<•  ItanoiiMa  DatgM  Larga.  P.O.  Bw  30.  Mwnmodt.  Artnna  85618. 


JackicnKaa,  CHy.  PutaAi  Couniy. 


Jack  Bayou  Main  Slam.- 
Bayou  Me«o  Main  Slam. 


Rocky  Blanch.. 


Downslraani  lida  o«  U  S.  Highway  87  8  167 

llpa»aani  Ma  of  Maaoun  Pacific  Raitroad _. 

Apptoiamalaty'13  milea  upstraam  of  U.S.  Ngrni»ay  67 

t  167 
Coniuanoa  unth  Melo  Bayou  Main  Slant „.„. 


I  tar  inapaeaon  m  tm  OMn  ol  Via  CMy  Enginaar.  Cily  Hai.  Jaekaon»»a.  Aflumaaa. 
Sand  oonmantt  to  fl«  HonorMa  Jamaa  Raid.  Iitayor  of  Vw  CKy  ol  JackaorMOa.  P.O  Bw  126.  JackaoriMla.  Aikwaaa  72076. 


IMa  Rock.  cay.  Putaiki  County 


Graaay  Flat  Craak.. 


Rock  Craak _.... 

Taylor  LoopCraak~. 


Sand 


A(ipn»nata«y  37  mla  upatraam  ol  Gdahnan  Road 

Upatraam  of  PatAle  B«acn  Oiva „. 

Aiiproximataty    47  mla  upatraam  of  PabUa  Baach 
Diiva. 

tar  mapacton  «  tia  CKy  Had.  Room  203,  MaiWiam  and  Broadway  Straala,  UtOa  Rock.  Aikawaa 
to  HcnmUa  J.W.  BanaMd.  Mayor  of  »a  CMy  of  LJMa  Rock.  CKy  HaR.  Room  203.  MarWiam  and  Broadway  Straats.  Ultle  Rock.  Aikamaa  72201 


Downatraam  iMa  ol  Corrvarae  Oilva. 

Upaaaam  «da  ol  IntarMala  430 

Markat  Straal 

OtMnatraam  SKla  ol  Plainwood  Diiva.. 

UpaVaam  sida  of  Piaasant  VaMy  Dri»a 

Downatraam  nda  ol  Aihar  Avanua 

Upatraam  ada  of  Ashar  Avenua 

Upatraam  side  of  36tti  Straal 

Appronmataly  1.200  laat  downatraam  ol  Taylor  Loop 

Road 
Upaaaam  ada  ol  Gnsfwnan  Road 


Ortato  (CHy  ol)  San  BamaiUiiiu    Porafng  Araa 

I     CourKy.  I 

>«  UUbig  Oapartoiar*.  303  Eaai  B  Saaal.  Ontario.  CaWomia  81 764. 

I  to  HonoraPla  Robart  EHngirnod.  303  Eaat  B  Saeat.  Ontario.  CaMomia  917»4. 


SO  leal  north  of  Ihe  San  Bemvdino  Freeway  Croaaing 
I     Ontario  Motor  Speedway  Oram. 


PafMrick  Mand.  Toam.  SuaaaM 
Cowity. 


AHarMc  Ocean  and  Ulda  Aaaawo- 
man  Bay. 


Intoriaction  ol  King  Street  and  Bunting  Avenua _. 

tnlaraecami  of  Bay  Street  and  Jama*  Street 

Eaat  aide  of  Intersection  of  Cannon  S»«at  and  Ocean 


interaaction  of  Madison  Avenue  and  Glen  Aveiwa.. 


I  tar  invadon  at  tie  Fanwtek  Wand  Town  Hai.  Fenwick  Wand.  Oatawara. 
Sand  commento  to  HonoraUa  PtU  L  Nagley.  PreMant  of  Fenwick  Island  Town  Counct.  R.D.  1.  Bon  440.  SefbyvHle.  Oetaware  19975. 


SoUli    Bethany.    Town    SuaaaK 
County. 


Adanlic    Ocean    A 
Canal 


Mast  ude  of  Intarsaction  of  New  Castle  Onve  and 

Oceen  Higf^my. 
Meet   side   of   mtersaction   of    Bayshore   Drive   and 

Ocean  Highway. 
Victoria  C«tol 

6th  Canal : _ _. 


)  tor  mapectton  at  the  Town  Ha«.  South  Bethany.  Delaware. 
Sandoominantoto  Honof*to  Margaret  Oisaimasi.  Mayor  of  Ihe  Town  of  South  Bethany.  402  Evergreen  Road,  South  Bethany.  Oetaware  19930. 


Unlncotporaiad  Areas  el  Fulton 
CciaMy. 


Auay  Mill  Creek. 
Ban  MM  Creek 


Boat  Rock  Creak.. 
Caney  Creak 


Chattahoochee  Rlwar.. 


Colewood  Creek.. 

Deep  Creek 

Foe  Kiltar  Creek.. 


At  mouth 

About  1.400  laat  t«ia»aam  ol  mouth.. 
At  mouth „ 


About  900  laal  upstream  of  mouBi 

Al  mouth 

About  600  leet  downstream  o<  State  Route  70 

Atwul  0.39  mile  downstream  igf  SNrtey  Bridge  Exierv 

Sion. 

Just  upsMam  ol  Shirley  Bndga  Extension 

APout  200  leet  upstreem  ol  the  confkience  of  Camp 

Creek. 

About  700  leet  upatream  ol  Imarstate  20.._ 

Aisl  downstream  ol  Powers  Ferry  Road „__ 


Just  downstream  ol  Morgan  FaHs  Dam.. 

Juat  upatream  ol  Morgan  Falls  Own 

About  1.2  miaa  upefravn  of  Slato  RouM  141 . 

At  mouth _., 

About  ISO  Mat  upetraam  of  mouth 

At  mouth , 

Aboiri  0.9  mae  upatraam  of  State  Route  154... 
At  conWuence  with  Big  Creek 


N/A 
N/A 
N/A 

N/A 


•391 
*406 
•421 
•425 
•456 
•270 
•272 
•278 
(•) 

(■) 
(•) 
(•) 
(•) 


•965 


•» 
•10 


•882 
•882 
•868 

•871 
•797 
•756 

o 

•748 

•760 
•790 
•813 
•654 
•886 
•804 
•808 
•749 
•748 


•2S6 

•247 
•281 

'249 


•392 
'405 
*419 
'424 
•455 
•265 
■266 
'277 
•311 

•319 
•331 
■362 
•364 


'963 


'10 


•s 

'9 


•7 

'7 

'4 
•4 


•881 
•891 
•872 
•872 
■759 
•759 
•994 

•1.007 
•749 

•786 
•792 
•819 
■851 
■886 
■806 
•806 
•748 
•748 
•962 
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Proposed  Modified  Base  Flood  Elevations— Continued 


State 


Qty/town/oounly 


Source  of  floodtag 


Long  Wand  Craak.. 
Marsh  Oaak.«......... 


RIvarakto  Craak.. 
SMcklWid  Craak . 

Tiftuliry6 

Utoy  Craak 


About  0.15  mita  upatraam  of  the  eonlfaence  with  Big 

Craak. 
Aboi«  0.30  mite  upeMam  ol  Rucker  Road.. 


About  0.36  mUe  upetream  ol  Mid  Broadwek  Road 

At  mouth „ ^^^ ^ 

About  0.32  mia  vpmrmtn  of  mouti. 

At  mouth ..«.«.„ «....™.„„. _  


About  1.200  taal  ivaaaam  of  mouti.. 
Al  mouth 


Abou  2000  teat  upetream  of  Rival  aide  Dikte.. 

Juat  upatraam  of  Home  Roed 

About  014  mIta  tpetaam  ol  Houze  Road 

About  480  teat  iftstraam  ol  Academy  Street... 
About  880  toet  upatraam  ol  Academy  Skaat.. 
At  mouth... 


«DapVilntoal 
ground  ■Elevation 
(NGVD) 


EjMlr« 


•778 


••11 

•>s« 

•754 
P) 
P) 
(*) 

(«) 
•757 
•TBI 


Just  downaaaam  of  Great  Southwaet  Parkway 
Maps  avaUita  lor  nspaction  at  the  Fulton  County  Courthouaa.  165  Central  Avenue  SW..  Atlanta.  George  30303. 
Send  MmnwiU  to  Honorabta  Michael  Lomax.  Chalmten.  County  Commasionara.  Fulton  County.  FuMon  County  Courthouse,  166  Central  Avenua  SW,  Room  206,  Altanla.  Gaorgta 


•IjOM 
•1.06B 
TTS 
•77B' 
••11 
••11 


•1,081 

•iflsr 

•1«S 

•1,022 

•7W 

•7W 


30303. 


Unincoipuratad  Areas  of  St  OUr 

County 


UOte  Canteen  Creak.. 
Aah  Oaak. 


About  5.700  teal  downatraam  ol  Orcta  Driva... 


About  800  teal  upetraam  of  Orcta  Drive.. 

At  mouth 

Juat  upstream  ol  State  Route  177.. 


About  2.300  teat  upatraam  ol  Keek  Road. 
Just  upatraam  ol  Stats  Route  161 . 


Just  downstraaoi  of  Stale  Route  156... 
Engta  Oraak About  3.000  laat  upetrewn  ol  County  Road  43.. 

About  4,400  feel  upetream  ol  County  Road  43 

"'^***^'°'  »wP«*on  at  the  mwrgovammantai  Qranta  DepartmenL  Commi««y  Davatopmant  OMston.  St  Ctair  County  Coudhouaa.  Beltovita.  Nnols  6222a 
Sendwmmenta  to  Honorabta  Jeny  CasMto.  Chakman  of  ff>e  Board.  St  CtaIr  County.  St  Ctair  County  Courthouse.  19  Pubic  Square.  BelevMe.  Minols  62220. 


o 

•456 

n 

•471 

•4» 

•42B 

•425 

•427 

•428 

•427 

•431 

•4W 

•442 

•43* 

m 

•SO* 

•514 

^514 

T(Nvn  of  Bristol.  Elktiart  County.. 


St.  JoMph  Riw 

Uttta  Elkhart  Rhier.. 


I  tor  mspectton  at  the  Bristol  Town  Hal.  PO  Box  12i  Bnstol.  Indtana. 
Send  comnwnta  to  Honorable  Vivian  Kane,  qiannan  ol  the  Board.  Briatol.  P.O.  Box  122.  Bristol.  Indtana  46507 

ln<«ana 


About  1.29  miles  downstreem  of  Division  Street 

About  0.77  mita  upstream  ol  Divaion  Street 

At  mouth 

AboiM  0.59  mie  upaaaam  of  Slate  Route  15 


•754 

•752 

•758 

•758 

•757 

•755 

•7S7 

•757 

Oly  o«  Ekhan.  EMiarl  County. 


St  Joaaph  Rtaar. 


Qldtart  fVvar.......... 

Pularbaugh  Creek... 


About  0.63  mIe  downstream  of  Napp«we  Street 

Juet  downstream  of  Indtana  *  Michigwi  Etackic  Co. 

Dam. 
Juat  upatream  of  Indtana  8  Michigan  Etactnc  Co.  Oteit.. 
About  1 .55  mies  upstream  ol  the  confluence  ol  PuMr- 

beugh  Creek. 

At  mouth „ ««««—.-..«««....■ 

Just  downstieaiti  ol  Elkhart  Avenue 

At  mouth 


Maps  avalabto  lor  napection  at  the  Ptenmng  Office.  Munictpat  BuiMing.  akharl  Inctana  46516. 

Send  commanta  to  Honorabta  Jamas  P.  Perron.  Mayor.  CNy  of  Elkhart.  Muracoal  Bulking.  Elkhart.  IndWw  46616. 


Jusi  downstream  of  Greentaal  Boulevard.. 


•721 
•731 

•742 
•746 

•730 
•730 
•744 
•744 


•721 


•742 
•743 

•728  ^ 
•72»  • 
•74J 
•74« 


Indiana.. 


County 


EMiwt 


About  1.72  mNaa  downateam  of  the  contkienca  ol 

Pine  Craak. 

About  2.05  miles  upstream  ol  the  confluence  ol  Waih- 

inglon  Townahip  Ditch 
About  1.100  leet  dowrstream  ol  the  east  bound  tana 

0*  the  Indtana  East-Mast  Ton  Road 
Aborf  1.73  miles  upstream  of  the  confluence  of  Trout 

Creek. 

At  oonfluenoe  with  St  Joseph  River 

Juet  upstream  ol  State  Route  120 .__ 


Maps  avaitabta  lor  inspection  at  the  Ptanning  DepartmenL  Elkhart.  Indiana 

Sendcommenta^to  Honorabta  Hal  Doriot  Courity  Commtaatoner.  County  Commtasaner-s  Offloe.  ElWwt  County  Courthouee.  Goshen,  indtana  46526. 


•745 
•756 


•762 

•747 
.•748 


•743 
•752 


•780 

•744 
•74B 


CMy  ol  Evansdato;  Black  Hawk 
County 


Cedar  Rivar.. 


Bk  Run  Creek... 


Maps  avaitabta  lor  nspectton  at  the  Mayor's  OfSce.  123  N  Evans  Road.  Evansdata.  low*  50707 
Sendoommenta  to  Honorabta  Irederiok  M.  Saul.  Mayor.  City  ol  Evanadata.  123  N  Evana  Road.  Evanad«e. 


About  1.5  mIes  downstream  ol  conflusrice  ol  Eli  Rgn 

Creek. 
About  3.55  miles  upstream  ol  inmois  Central  QuH 

Railroad. 

At  mouth  al  Cedar  River _..! 

Jusi  upstream  of  US  Highway  20 


150707. 


Louisuna  . 


Lalayatta,  CMy  Lafayetta  Parish  . 


LatartfF.. 


Lateral  No  l  tWest  Channel 

Maps  avaitabta  for  inspection  at  the  Latayelte  City  HtH.  P.O.  Box  4017-C.  Latayetta.  Louisiana. 

Send  oommenta  to  Honorabta  Oud  Laslrapea,  Mayor  ol  the  CNy  ol  Lalayatta,  P.O  Box  4017-C.  LalayetM.  Louisiana  70502 


Approximately  500  toet  upatream  ol  upstrewn  corpo- 
rate limits. 
Upatraam  ol  US  Route  90 „ 


•638 

••33 

•845 

•843 

•839 

•844 

•838 

•842 

(■) 

•32 

(•) 

•38 

L«*iana _....  Latayette  Parish., 


Beau  Basm  . 


Approximately  1.050  feet  upstream  ol  corporate  Imlta 
at  limit  of  flooding  atlacting  panah.  I 


(M 


•41 


451Q4 
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Proposcd  Modified  Base  Flood  Elevations— Continued 


•m 

Oly /town/county 

1                                                                  " 

Location 

•  Depth  in  feet  above 

ground.  *Elevation  in  feet 

(NGVD) 

ExMng 

Modified 

LMvalF2 

MMlCniMlihM           

Aooroximatefv  200  feet  uoslreeni  of  infer  alale  10 

<M 
<•) 
(•) 
(M 

*38 

-1 

•33 

Ufnt  F „.^ 

At  downstreem  corporate  InMi  with  Town  of  Scott 

Approximatefy  3.7S0  feel  downstreafn  of  Interstate  90 ... 

•36 
•32 

tor 

avna  coiTHTianci  lO  nonoWM 


■t  the  LaiayeiM  Piflati  Court  P.O.  Bon  2009.  LafeyMe.  Louiaiena 
Don  G««iiiol.  Cterk  ol  the  Court  of  Laiayeae  ParWi,  P  O  Box  2009.  Ufayette  Pvia^  Louiaiana  70502. 


Anne  Aiundal  Couniy.. 


HUCraak.- 


Approximately  1.600'  upstreeni  ol  moal  upewtw  oor- 


tor 

Send  comnenai  to  I  inonialita 


at  me  Office  of  Planning  and  Zoning,  Arundel  Center.  Room  202.  Calvert  and  Clay  Streets,  Annapolis.  Maryland. 
O.  Jamee  LigMnar.  Anne  Arundel  County  Executlva.  An«idel  CenMr.  44  Catvert  Street  l^nn^xM.  Mwyland  21401. 


LauraL    CMy    PttntM    Georges 
CauMy. 


PatuMnI  R^rar  ~ 
Crow*  Brandt... 


I  at  ttie  Laurel  CMy  Hal.  Laurai,  Mwylwd. 
I  Robert  J.  DiPMo.  Mayor  of  •»  Clly  of  LauraL  350  Municipal  Squwe.  Laivel.  Mwylwd  20707. 


Oownatreem  tide  of  State  Route  196 

Confluence  with  Patuxent  River „„ 

Approximalely  1,000  leet  downelream  of  State  Route 
197 


Coiai^. 


tor 

Send  commanla  to  Honafale 


Approximately  1.400  feel  downstream  of  SewaM  Pond 
Outlet 

SewBll  Pood  OuBel 

Approximately  400  feel  downatreare  of  Aooeas  Road 
at  YMCA  culvert. 


at  Ihe  Municipal  Office  BuiUng.  64  Mam  Street  BoyMon.  Maasacbuaatta. 
Qui  Fular,  diaimian  of  Vie  Boytcalon  Board  of  Saleclmen.  64  Mam  SMai,  Boyfaston.  MaaaachuaaWa  DISCS. 


City  of  Am  Artwr.  Waablanaw 
County. 


Huron  Rkrar 

Alen  Creeli  Orertend  Flow.. 


Eberwttite  Oram  Overtarxl  Flow.. 


Murray-Washington  Oram  Overland 
Flow. 


Weal   f^liMMar   Oram   Overland 
FtowL 


tweet     Parw-Miaer     Oram 
BrarKb  Overland  Flow. 

Weal     ParliMiaar     Oran     South 
Brartch  Overland  Flow 


Juat  iveMam  ol  Broadway  Street 

Juat  downatreem  of  Argo  Dem 

Juat  upattaam  of  Argo  Dam „ 

At  mouth _ 

Juat  downelream  ol  Conral  (downaBeain  croaamg) 

Juat  upetraam  ol  Conrai  (downefreem  eroeaing) 

Juel  downatreem  of  Hoover  Avenue _ 

Juat  downatreem  ol  South  Mam  Street 

At  oonlluenoe  with  Alen  Creek  Overtand  Ftow 

Just  downstreem  ol  Lutz  Avenue 

At  confluerKe  with  Alton  Creek  Overland  Ftow 

Just  downstream  ol  7th  Street 

About  150  teet  upstreem  of  7th  Street „ 

About  1.000  feet  upstreem  of  8th  Street 

At  confluence  with  Allen  Creak  Overland  Flow 

At  confluence  of  Weat  Park-Miller  Dram  South  Branch 

Overtwid  Fk>w. 
At  confluartce  with  West  Park-MHIer  Oram  Overland 

Flow. 

Just  dowratream  of  Wesley  Street 

At  confluence  wflh  Weet  Parti-Mifler  Oram  Overtand 

Ftow 
Juat  downatreem  ol  North  Ravena  Boulevard 


tor 
Send  ooOTiMnli  to  Honorabls 


at  «ie  aty  Hal.  100  North  FIflh  S»eet.  Ann  Artnr.  Michrgw  4S107 
Lewie  D.  Belcher.  Mayor.  C^r  ol  Ann  Artm.  P.O.  Box  8647.  Ann  Artior.  Michigen  48107. 


Oly  ol  Trenton.  Wayne  Counly_. 


Frank  and  Poet  Oram . 


mmWn  \Awtm... 


Juat  upstreem  of  Vieeland  Road.. 

Juat  upstreem  ol  Conral 

Juat  downstreem  of  King  Roed . 


tor 

Sand  comments  to  Honorable 


About  800  feat  upstreem  of  Weal  Road .. 
Just  downstreem  of  King  Road ~.. 


at  me  Engineering  Oepertment  2800  Third  Street.  Trenton.  Michigan. 
Qeorga  W.  Mana.  Jr..  Mrnioi  Oly  ol  Trenton.  2600  Thirt  StrMt.  Trenton,  Mtohigan  48183. 


CMy    ol    OU    Monroe.    Uncoto 
County. 


CtiiMe  River... 


About  0.15  mle  downstte^n  ol  Burlinglon  Northern 

Ralroad.                                   ^ 
About  0.16  •me  upatreem  of  Slate  Highway  79 


Send  cofvenenta  to  Itonorabto 


at  Second  and  Sycamore  Streela.  OU  Monroe,  Miaeouri. 
Jamee  Rueeel.  M^ior,  CMy  of  OU  Monrae.  Second  and  Sycamore  Streets,  PO.  Box  213,  OU  Monroe.  Misaoun  83369. 


Nmv  HanipilW9.__. 

■ ., . 

Hawport.  Town.  SuMvan  County  ... 

Sugar  River 

* 

•■ 

• 

North  Branch  St 

Al  confluence  ol  Norm  Branch  Sugar  River. 
Upetreem  side  of  Oek  Street 

Upeaeem  side  of  Beltnap  Avenue 

At  confluerx:e  of  South  Branch  Suger  Rkrer „. 

Upetreem  of  axle  of  Cross  Street 

Al  upaeeam  vda  ol  the  CXd  Wooden  Bndge  tocsted 

Appregdmately  1.430  feet  upstream  ol  tfie  dem 

At  confluence  of  Long  Pond  Brook 

Approximetely  t  SO  teet  downstreem  of  Sand  HM  Road . 

At  confluence  with  Sugar  River _ 

Approximately  0  98  mile  upstreem  of  confluerwe  wrth 

Sugar  River 


(») 


C) 

(•) 
(«) 

•126 


(•) 

•400 
•401 


•767 

•774 

•774 

•773 

•776 

•779 

•626 

(•) 

(») 

(•) 

(•) 

(•) 

(•) 

(■) 

•{*) 

(') 

(') 
(«) 

(1 

o 


•562 
•565 
•566 


•445 

•447 


•774 
•783 
•790 
•791 
•818 
'848 

*6S2 

•774 
•774 


•53 

•55 


•122 

•134 
•122 


402 


'402 
'402 


•767 
•766 
•774 
•766 
•768 
•777 
•825 
•874 
•811 
■866 
•802 
•820 
•830 
•832 
•800 
•801 

'801 
'850 

'801 

'850 


■562 
•584 

•587 
'591 
•592 


•445 

•445 


•773 
•780 
•786 
•786 
■814 
•845 

•648 
•852 
•773 
'773 
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Proposed  Modified  Base  Flood  Elevations— Ckmtinued 


Stato 


CMy/town/oounly 


Source  of  flooding 


Soum  Branch  Sugw  RIvar 


Location 


At  confluence  wim  Sugar  River  ..„ _ 

Approximalely  0.43  mito  upstream  ol  oonfluanoe  eiflh 
Sugar  River. 


•  Oepm  mieatebove 

ground.  'Elevation  m  leet 

(NGVD) 


Exietmg 


•791 
•7»1 


Mape  available  for  nspectton  at  the  Municipal  BuiUing.  15  Sunn>m  Street  Newport.  New  Harrpshira. 

Sand  comments  to  HonoraUs  Arrig(d  Qreentoal,  Chainnan  ol  the  Boanl  ol  Satoctman  for  the  Town  of  Newport,  15  Sunapee  Street  Newport,  New  Hanvehire  0377a 


Coimly. 


Maps  avalable  lor  inapedton  at  the  Townahip  Manager's  OHtoe.  2207  LawrencavUe  Road,  LawrencevMe,  Now  Jersey. 

Send  commenti  to  Honorable  Robert  J.  Aftertson.  Lawrence  Townahip  Manager,  P.O.  Box  6006,  Lawrencavile.  New  Jersey  06648. 


County. 


Passaic  River.. 


Rockaway  River.. 


Crooked  Brook.. 


Upetraam  BtoomfieU  Avenue.. 


At  confluence  wim  Passaic  RIvar.. 

Upstream  Me  of  U.S.  Route  46 

Upetreem  side  ol  Van  Road 

Approximalely  200  leet  apslieaiii  Knol  Road- 
Approximately  700  feet  above  River  Road 


Mape  avalable  tor  inapedton  at  the  Engineering  Olftoa,  Sisco  Houae,  132  Ch*  BrUga  Road,  MonlvHa,  New  Jersey. 

Send  oomments  to  HonoraUs  Frsdertek  E.  Eckhardt  Mayor  ol  the  Township  ol  MontvWe,  86  River  Road.  MonMle.  New  Jersey  07045. 


mtarsaction  ol  Third  Avanua  and  122nd  Sitast 


-- ..Stone    Hartw,    Borough,    Ciww    Allanlic  Ocean 

I     Mey  Couniy.  I 

Mape  avalable  lor  mapectton  at  the  Stone  Hartwr  Borough  HM,  New  Jersey. 

Send  oommenta  to  HononMa  E  F.  Pam,  Adminiatrative  AaaiatanI  tor  the  Borough  ol  Stone  HMtnr,  »506  2nd  Avenue,  Stone  HMor,  New  Jaissy  06247. 


New  Yofit 


FayatleVe,   VMaga,   Onondaga 
County. 


Limestone   Creek   Mam   Chwmal 
(Before  Levee  overtopping) 


LImaslons  Creek:  Overbank .. 


Upstream  ol  dam „..„............,„ 

Approximatety  90'  downstream  ol  Umaatona  Plan 

Upstream  of  East  Genesee  Strsat 

Approximalely  1.400"  downelream  ol  uuipoiato  ImNs.. 

At  upstreem  corporste  limits 

Upstream  sUe  of  Kennedy  Street  (extended) 

Updream  of  East  Qeneeee  Street.. 


Approximately  258'  UpsSaam  of  Sweet  Road  Part  2.. 
Maps  avaMMe  tor  mapsdlon  at  the  Municipal  Buldmg.  FayettovHe.  IMw  York. 
Sand  Comments  to  Honorable  Jamee  H.  Lannon.  Mayor  ol  the  VMage  ol  FayMMvWs,  425  Eaat  Qanaaee  Street  Fayettevlto,  New  York  13066. 


Nmt  Yo*fc.„„ 

Mamus, 

County 

Town, 

1 

' 

r 

M 

Chidanango  Oaek . 


Umestons  Creek.. 


Limestone  Craek  overbank.. 


Downstream  corporate  Imits.. 


Approximslely  20a  upstream  ol  kilaralBis  90  aaat- 
bound  lane 

Upetreem  of  KirkvMe  Road 

Approximetely  780'  upelieem  d  upalieaiii  eorporato 


At  Confkience  wim  Chittenango  Creek 

Approximetely  200'  upetreem  d  confluence  wNh  ONI- 

Upetre«n  State  Route  li5/Norm „. 

Al  downstream  corporate  hmits  d  VWags  d  Fayatta- 

ville 
At  upstreem  corporate  Immts  d  VWage  d  Fa»etta»Me_„ 

Approximately  2290'  downstieam  d  Dam „ 

Al  downatsam  corporate  limits  d  VMags  d  Fayatta- 

Approximatsly  275'  upstream  d  East  Qeneeee  SHaal- 


Mape  avalable  tor  mapednn  at  the  Town  Hal.  301  BrooWea  Drive.  Fayettevile,  New  Yortt 

Send  oommenta  to  honoraUe  Rtohanl  Lowanbarg.  Town  Supaniiaor  d  Mankus,  301  Brooklea  Drive,  FayeltSMle.  New  Vortt  13066 


Ohk>.. 


Unincorporstsd   Areas   d   Osr- 
mont  County 


O'Bannon  Creek.. 


Right  Bank  Tributary  to  OBwmon 
Creek. 

East  Forti  Lime  Miami  River 


At  County  Boundary .. 


About  0.8  mito  iveaaam  d  Stato  notM  132- 
At  mourn 


Just  upstream  d  County  Road _.. 

About  400  feet  downstream  d  Round  Bottom  Road- 

About  2.27  mlea  upstreem  d  Stale  Routo  222 

About  250  feel  downstream  d  State  RouM  133 

About  2.84  miles  upstream  d  State  Route  32 


•17S 

•173 
•174 
•176 
•162 
•163 


"H     -I 


(») 


•791 
•788 


■hip,     Mercer 

Shabakunk  Creak 

West  Branch^Shabekunk  Creek 

UIHe  Shabakunk  Creek 

TrihiaaryA          

Upstream  sMe  d  U.S.  RouM  1 

Upstream  side  d  US  Route  206 

At  confluence  d  West  Branch-Shabakunk  Oraak.. 

•54 

•61 
•62 
•72 
•62 
••4 
•51 
•64 
•79 
•86 
rt 

••6 

•67 

•66 

•63 
•64 

•73 

At  confluence  d  Shabakunk  Craek . 

•64 

At  upsMam  QOrporale  limMs 
Upetreem  side  d  LJ  <S  Rnme  1 

Upetraam  aids  d  Pnnceton  Plie _ 

Upstream  side  d  US  206 

•66 
•56 
•66 
•62 

Al  abandoned  railroad  bridge  (Trento^LawrancaVa)_... 

bridge  (Trenton-LawrencevMe). 
At  confluence  wrth  Ume  Shabakunk  Craek _. 

Approximately  350  upstreem  d  confluence  wMh  IMa 
Shabakunk  Creek 

•99 
•101 

•88 

•88 

' 

•174 

•174 
•ITS 
•177 
•184 
•164 


•10 


•436 

•436 

•436 

•437 

•444 

•441 

•454 

•445 

•457 

•452 

•436 

•433 

•444 

•437 

-•446 

•441 

P) 

•392 

C) 

•401 

Pi 
P) 

•404 
•408 

(») 
•395 

•396 

•396 

•397 
•431 

•396 
•432 

•457 
•466 
•431 

•452 

•467 
•432 

•6M 


(»1 

•612 

(») 

•774 

(») 

•606 

•570 

•527 

*806 

••OS 

•604 

•804 

••3S 

•833 

\ 
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Proposed  Modified  Base  Flood  Elevations— Continued 


^ 

Ctty/loiwi/eaunly 

\         Sount  01  floodng 

Locsbon 

•  Oipth  in  IMI  abov* 

ground.  'Elavahon  m  teat 

(NGVD) 

EiMing 

Modnisd 

Slonslcli  CfMli  ....«»».»..,„...»...,.».. 

About  1.9  mitot  upstrMm  ol  SUM  Roula  132 - 

•541 
•713 

•S3B 

•714 

Mtp*  m  iliMi  tar  in»p«ct>on  at  ttw  Caw<«y  Plwnng  Commsson.  70  S  nwonid*.  BalavMi.  (Mo. 

S«<d  cammviii  to  HonoraU*  (Ma  &  Romotv.  Oiairman  o«  tha  Board  o*  CommMiorwrs.  78  S.  RIvanida,  Balavia.  Odio  45103. 


Naa^Kjrt  Ctty,  Naiaport  County.. 


Bay. 


Ortdga  Sfraat.... 
Lucas  Awanua.. 


•15 
•15 
•15 


•14 
•If 
•1« 


Map*  avaUbia  lor  iraiwclion  at  Nawport  Qly  Hal.  43  Broadiray.  Nawport  Rhoda  Island 

Sand  cammarM  to  tw  Honorabla  Joim  E.  Connors.  Jr..  Clly  Uwiaaar  o(  Naiapart  City  Hal.  43  Broadway.  Nawport  Rtwda  laiand  02S40. 


Oly  of  MampfM,  SMby  Camt).. 


FtaictMf  Crash 

Flatohar  Craak  Lalaral  B.. 
Tanmla  Craak. 


Just  downstraam  01  Rataigh  LaGranga  Road 

About  480  laM  upaMam  ol  yWncbeslar  Road „ 

Just  downstisam  of  Rainaa  Road 

About  0.87  rmas  upatraam  of  P*>l  Owa 

Mapa  a  iHtli  tar  jnapadion  al  «ia  MampNa  and  Shatoy  County  Offlca  ol  Planning  and  Oavatopmam.  City  Ha».  125  NotVi  Mmi  Straet.  ManvHis.  Tannaaaaa  38103 
Sand  oommanto  to  t<a  HononUa  Ridwrd  C  HvAaa.  Mayor.  City  of  MampNa.  Oly  Hal.  125  North  Mam  Straal.  Man^Na.  Tannaaaaa  38103 


Just  upatraam  at  Naw  Macon  Road .. 

Just  downs*  aain  ol  Wt«ten  Road 

Al  Mouth 


•2S2 
*2M 

•280 
•250 
•»1 
•305 
•326 


'252 

•280 
•257 
•200 
•281 
•308 
•324 


Pom    Comlait    CRy.    Crtwun 
Courtly. 


LaMca  Bay.. 


Shoralna  at  Austin  Siraat  (axtandad) 

Sheralnaat  moat  southam  corporala  ImNa.. 


•12 
•15 


Mapa  I'lSlHiU  tar  rapadnn  al  Oly  Hal.  108  Jonaa.  Point  Comtort.  Texa*^ 

Sandoonmanto  to  Honorabla  Trinidad  Rocha.  Mayor  of  fta  Qly  of  Poinl  Comtort  PO  Bon  399.  Pomt  Comfort.  Tana  77978. 

Ortsana.  VMaga.  Orlaana  County  . 

Barton  Rinar     

•705 
•720 

•731 
•739 
•741 

•704 
•721 

•730 
•738 

k 

Approjomataly  400'  downstraam  of  Stato  Roula  58 

Appronmataiy  300  downstraam  of  Stata  Roula  58 

Upakaam  of  Stata  Rout*  58  bndga 

ctoaaovan  to  Elhwt  Alan  planL 

•740 

Maps  a  ilsfili  lor  rapadion  at  tha  Odaana  Vlaga  OMoa.  Mamorial  Squwa.  Ortaans.  VarnionL 

Sand  oonmanto  to  Honorabla  Edwin  Gaga.  TrusMa  tar  Iha  VMaga  of  Otiaans.  VMaga  OlHea.  Mamorial  Squtra.  Orlawia.  Vartnonl 


...I  Alanlic  Ocaan  (St  Thomaa) 1  I  Shoralna  al  Cold  Point 

tar  kiapacltan  m  *m  OaaMar  Pniran  Oflloa.  2nd  Floor.  7A  Crystal  Gad.  Si  Thomas.  Virgin  Wwxls. 
to  Honorabla  .k*>  Brady.  UaiMnanl  Govamor  of  SI  Thomas.  Qopifenwnant  Houaa.  PO.  Box  450.  St.  Thomas,  Virgin  Islands  00801. 


ni 


Aocomack  Cour4y„ 


Chaaapeaka  Bay  . 


>  tar  inspaction  at  Ih*  Dapartmant  of  Pubic  Woi*».  County  AdmnsHation  Buldlng.  Rout*  764,  Accomack.  Vlri^iia. 
Sand  oommarts  to  Honorabla  Joaaph  OaManno.  Counsry  Orador  of  Pubic  Woela.  PC.  Bw  388.  Aeeomack.  Virgmia  23301. 


North  and  ol  PMal  and  Canvaaback  Lanaa 

Inlarsaclion  of  Camaaback  Lana  and  Black  Malard 
Way. 


VMaga     of     OaFoaaat,     Dana 
County. 


Juat  downsttaam  of  South  Road.. 


>ist  upatraam  of  Chicago.  Milwauke*.  St  Paul,  and 
PacHc  Ralroad. 

.MnI  upakaani  of  North  Straal 

About  4.100  laat  upitaMW  of  North  Straal 


•925 
•932 
•033 


Mapa  avalabia  tor  inspaction  al  113  Souto  Durkaa  Straal,  P.O.  Bo*  515.  OaForaat  Wisconsin. 

Sart  conwiana  to  Honorabla  CMord  A.  Baaa,  VMaga  A^ninisaaSui.  VMaga  of  OaForaat  113  South  Durkaa  Siraat  PO.  Box  515.  OaForaat  VWaeonsin  53532. 


'925 
'933 


•034 
•035 


NoC  pfVtriouMy  ffinmn. 


•ZdnaA 
•ZMaa 


(National^ood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development  Act 
of  1968).  effective  Jaa  28. 1969  (33  FR  17804, 
Nov.  2&  1968),  as  amended  42  U.S.C.  4001- 
4128;  Executive  Order  12127,  44  FR  19367;  and 
delegation  of  authority  to  the  Administrator) 

Issued:  November  5. 1984. 
feflray  S.  Bngg, 

Administrator,  Federai  Insurance 
Administration. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dockat  No.  84-266;  RM-4619] 

FM  Broadcast  Station  In  Kahulul  and 
Walluku,  HI;  Dismissal  of  Proposal 

AOENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule.  Dismissal  of 
proposal. 

SUMMARY:  Action  taken  herein 
dismisses  the  petition  for  rule  making 
tiled  by  Charles  Joseph  Thompson  to 
assign  FM  Channel  294,  to  either 
Kahului  or  Wailuku,  Hawaii,  for  failure 
to  nie  comments  reaffirming  his 
intention  to  apply  for  the  channel,  if 
assigned.  (MM  Docket  No.  84-266,  RM- 
4619). 
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:  Federal  Commnnications 
Commissioa  Wathingtoo.  D.C.  20554. 

FOR  FUltTHER  INFORMATION  CONTACT 

D.  David  Weston,  Mass  Media  Bureau 
(202)  634-6530. 

/      .         .  . 

SUrMBICNTARV  mFORMATIOMc 


list  af  SufajecU  ki  47  CFR  Part  73 


Radio  broadcasting. 

Report  and  Order  (Procaediiiig 
Tenninated) 


In  the  matter  of  amendment  of  S  73.202(b) 
table  of  assignments.  FM  broadcast  stations 
(Kahuhii  and  Wailuku.  Hawaii):  MM  Docket 
No.  84-286,  RM-4ei9.  , 

Adopted:  October  29, 1984. ' 

Released:  November  8, 1984. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  the  Notice  of  Proposed 
Rule  Making.  49  FR  10313,  published 
March  20, 1984,  proposing  the 
assignment  of  FM  Channel  294  to  either 
Kahului  as  that  commimity's  first  FM 
allocation  or  to  Wailuku,  as  that 
community's  second  FM  allocation.  The 
Notice  was  adopted  in  response  to  a 
petition  filed  by  Charles  Joseph 
Thompson  ("petitioner").  Petitioner 
failed  to  file  comments  reaffirming  his 
intention  to  apply  for  the  channel,  if 
assigned  and  no  other  comments  on  the 
proposal  were  received. 

2.  As  stated  in  the  Notice,  a  showing 
of  continuing  interest  is  required  before 
a  channel  will  be  assigned.  Therefore,  in 
accordance  with  Commission  pwlicy,  no 
further  consideration  will  be  given  to  the 
assignment  of  FM  Channel  294  to  either 
Kahului  or  Wailuku,  Hawaii. 

3.  It  is  ordered.  That  the  petition  of 
Charles  Joseph  Thompson  is  dismissed 
and  this  proceeding  is  hereby 
terminated. 

4.  For  further  information  concerning 
the  above,  contact  D.  David  Weston, 
Mass  Media  Bureau,  (202)  634-6530. 

(Sees.  4.  303,  48  stat.,  as  amended,  1066. 1082: 
47  U.S.C  154.  303) 

Federal  Communications  Commission. 

CharUs  Schott, 

Chief,  Policy  and  Rales  Division.  Mass  Media 
Bureau. 
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DBPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

48  CFR  Part  1480  ^ 

Buy  Indian  Act;  Procedures  for 
Contracting  Wltti  Indians  Pursuant  to 
ttie  Act  of  June  25. 1910 

November  8, 1984. 

aqency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Proposed  rule. 

summary:  The  Bureau  of  Indian  Affairs 
is  publishing  proposed  rules  which 
govern  the  implementation  of  Pub.  L  61- 
313,  often  referred  to  as  the  Buy  Indian 
Act  These  rules  support  the  policy, 
procedures,  and  processes  of  the  Bureau 
of  Indian  Affairs  in  its  procurement 
relationships  with  eligible  and  certified 
Indian/ Alaska  Native  economic 
enterprises  for  the  purchase  of  the 
products  of  Indian  industry. 

DATE:  Written  comments  must  be 
received  no  later  than  December  15, 
1984. 

ADDRESS:  Written  conmients  may  be 
directed  to  U.S.  Department  of  the 
Interior,  Bureau  of  Indian  Affairs,  Chief, 
Contracting  and  Grants  Administration 
Staff,  1951  Constitution  Avenue.  N.W.. 
Washingtoa  D.C.  20245.  The  envelope 
front  should  bear  the  legend.  "Buy 
Indian  Act  Comments",  in  the  lower  left 
comer. 

FOR  FIMTTHER  INFORMATION  CONTACT! 

Dr.  Peter  A.  Campanelli,  Contracting 
and  Grants  Administration  Staff,  Bureau 
of  Indian  Affairs,  1951  Constitution 
Avenue,  N.W..  Washington,  D.C  20245, 
telephone  number  (202)  343-5125. 

SUPPLCaiKNTAIIV  INFORMATION:  This 

notice  is  published  in  the  exercise  of 
rulemaking  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 
The  authority  to  issue  regulations  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301.  The  authorizing  statute  is 
Pub.  L  61-313  (25  U.S.C.  47). 

Beginning  on  page  44678  of  the 
October  8, 1982,  Federal  Register  (47  FR 
44678),  a  notice  of  proposed  rulemaking 
was  published  to  add  a  new  Part  14H-71 
to  Subchapter  14H  of  Title  41  of  the 
Code  of  Federal  Regulations. 

The  public  was  given  until  January  6, 
1983,  to  submit  written  comments, 
suggestions,  or  objections  regarding  the 
proposed  rule.  All  conunents  received 
with  respect  to  the  proposed  rule  were 
given  due  study  and  consideration. 


I.  Ghanges  Made  Due  to  Editorial 
Review 

An  analysis  of  the  rules  material  by 
the  writers  subsequent  to  pubbcabon  of 
the  proposed  rules  raised  concerns  with 
the  format,  style,  content  and  text 
position.  Therefore,  die  writers  decided 
to  reposition  the  text  to  delineate  better 
the  roles  of  the  Bureau  and  of  the 
offerors  under  the  Act.  This  approach 
seemed  to  lend  itself  to  a  logical 
presentation  of  policy  and  procedures, 
while  clarifying  the  contributions  of 
both  parties  to  the  Act  contract. 

In  addition  to  repositioning  the  text 
the  writers  made  significant  changes  to 
the  rule  contents  in  an  attempt  to:  (1) 
strengthen  the  certificatioai  process  for 
protection  of  the  legitimate  Indian/ 
Alaska  Native  economic  enterprise:  (2) 
curtail  the  opportunities  for  potential 
fraud  and  abuse  by  ineligible  economic 
enterprises;  and  (3)  define  Bureau 
procedures  more  clearly  in  the  award 
process. 

Therefore,  the  writers  reviewed  and 
accepted/rejected  public  comments 
submitted  to  the  Bureau  for  the 
proposed  rules  that  initially  appeared  on 
October  8, 1982.  These  proposed  rules 
are  offered  for  public  comment  and 
incorporate  the  accepted  public 
comments  submitted  in  response  to  die 
earlier  notice  for  proposed  rulemaking, 
as  well  as  the  significant  editorial 
changes  cited  above. 

Finally,  the  Federal  Acquisition 
Regulation  (FAR)  was  published  in  the 
Federal  Register  (Vol.  48,  No.  182)  on 
September  19, 1983,  becoming  effective 
on  April  1. 1984.  The  FAR  establishes  a 
single  (and  primary)  regulation  for  use 
by  all  Executive  agencies  in  their 
procurement  of  supplies  and  services 
with  appropriated  hmds.  llius,  the  FAR 
replaces  the  Federal  Procurement 
Regulations  (FPR),  the  latter  reflecting 
rules  and  regulations  for  civilian 
agencies.  With  this  FAR  enactment  the 
Department  of  the  Interior  assigned  Part 
1480  of  the  new  TiUe  48  of  the  Code  of 
Federal  Regulations  to  the  Bureau  of 
Indian  Affairs  acquisition  management 
system.  Thus,  48  CFR  Part  1480  presents 
the  proposed  Buy  Indian  Act  regulations 
previously  referenced  under  the 
proposed  41  CFR  14H-71. 

II.  Changes  Made  Due  to  Conunents 
Received 

As  a  result  of  comments  received  for 
the  proposed  rules  published  on  October 
8, 1982,  the  following  changes  in  these 
proposed  regulations  are  made  in 
addition  to  language  changes  for 
clarification: 


i 
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(1)  One  comment  requested  inclusion 
of  the  tenn  "Pueblo  lands"  in  the 
definition  of  "Reservation",  the  point 
being  that  the  fonner  were  not 
"reserved"  in  the  same  legal  sense  as 

r  iher  Indian  lands.  This  change  was 
made  in  §  1460.102. 

(2)  One  comment  pointed  out  that 
proposed  S  14H-71.202(a)(3}  was  not 
consistent  with  the  practice  of  limiting 
solicitation  responses  to  Indian  offerors. 
If  so,  a  comparison  could  not  be  made  to 
"non-Indian  offerors".  This  phrase  was 
changed  to  maintain  procedural 
consistency  in  S  14a0.105. 

(3)  To  establish  uniform  qualification 
requirements,  these  proposed  rules 
include  Bureauwide  use  of  a 
Qualification  Questionnaire  for 
Certification  by  eligible  offerors;  the 
issuance  of  a  National  Roster  of 
Certified  Indian/Alaska  Native 
Economic  Enterprises  by  the  Bureau 
Central  Office;  and,  the  Bureauwide 
acceptance  of  the  certification  approval 
that  is  provided  by  a  Level  IV  warranted 
Contracting  Officer. 

(4)  Several  comments  were  received 
on  the  definition  of  "100%  Indian/ 
Alaska  Native  Owned-or-Controlled". 
These  proposed  rules  have  deleted  the 
term  and  address  the  issue  under  the 
new  terms  "Indian/Alaska  Native 
Economic  Enterprise",  and  "Owned- 
and-Controlled",  in  S  1460.102. 

(5)  One  comment  requested  an 
implementation  clause  of  preferred 
award  of  subcontracts.  This  provision 
has  been  stated  in  5  1480.403  to  require 
a  plan  for  approval  by  the  Contracting 
Officer  as  required  by  provisions  of  48 
CFR  1404.70  and  §  1452.202-72. 

(6)  The  term  "Indian  Tribes"  has  been 
included  in  the  definition  of  "Indian/ 
Alaska  Native  Economic  Enterprise"  to 
indicate  that  Tribal  government 
enterprises  may  become  certified 
offerors  under  the  Act.  This  is  found  in 

S  1480.102. 

(7)  Additional  language  was  included 
under  $  1480.207  on  "Subsequent 
Involvement  of  Certified  Offeror"  to 
clarify  the  procedure  when  an  eligible 
offeror  makes  its  presence  known  after 
an  unrestricted  solicitation  has  been 
issued. 

(8)  A  suggestion  was  made  to  require 
an  appropriate  and  responsive 
subcontracting  plan  when  an  award  is 
made  to  a  non-Indian  firm.  Indian 
preference  requirements  for 
employment,  training,  subcontracting 
and  subgrants  are  addressed  in  other 
Bureau  publications  and  are  mandated 
by  Section  7(b)  of  Pub.  L  93-638  (25 
U.S.C.  450  et  seq.).  For  purposes  of 
awards  under  the  Buy  Indian  Act. 

S  1480.403  has  been  added  to  these 
proposed  rules. 


III.  Comments  Not  Adopted 

Certain  other  comments  have  been 
considered  but  have  not  been  accepted. 
The  following  suggestions  were  not 
adopted  for  the  reasons  given: 

(1)  Several  comments  recommended  a 
less-than-100%  Indian/Alaska  Native 
ownership  of  the  economic  enterprise.  A 
policy  decision  by  the  Assistant 
Secretary — Indian  Affairs  has 
maintained  the  Bureau's  position  that 
the  economic  enterprise  shall  be  owned 
in  its  entirety  by  Indian/Alaska 
Native{s)  person(s). 

(2)  Some  confusion  was  expressed 
regarding  the  term  "owned-and- 
controlled".  Bureau  policy  is  continued 
for  ownership  in  its  entirety  of  the 
economic  enterprise.  The  authority  for 
and  exercise  of  policy-making  implies 
ownership  and  control  of  the  economic 
enterprise.  This  point  is  address  in 

S  1480.102. 

(3)  One  comment  recommended  that 
Bureau  solicitations  be  sent  to  all  known 
Indian/Alaska  Native  companies. 
Rather,  notice  of  proposed  Bureau 
acquisitions  in  excess  of  $10  thousand 
(with  specified  exceptions)  will  be 
published  in  the  Commerce  Business 
Daily  and  solicitations  will  also  be  sent 
to  appropriate  and  certified  economic 
enterprises  comprising  the  National 
Roster  of  Certified  Indian/Alaska 
Native  Economic  Enterprises. 

(4)  The  Bureau  includes  language  for 
an  administrative  complaint  herein  to 
guide  the  disapproved  applicant  for 
certification  as  well  as  the  reviewing 
Bureau  official.  It  is  not  considered 
appropriate  to  delete  this  item  and  it 
may  be  found  in  S§  1460.203(f)  and 
.205(c). 

rv.  Specific  Comment  Applying  to  All 
Parts 

The  propKised  regulations  of  October 
8, 1982  contained  the  restriction  imposed 
on  the  Bureau  of  Indian  Affairs  by  the 
U.S.  Supreme  Court  decision  in  Andnis 
v.  Glover  Construction  co.  (Supreme 
Court  No.  79-48,  May  27. 1980).  This 
restriction  prohibited  the  use  of  the  Act 
authority  to  contract  with  Indian/ 
Alaska  Native  economic  enterprises  for 
any  type  of  road  construction,  repair  of 
buildings,  roads,  sidewalks,  sewers, 
mains  or  similar  items. 

In  addition,  the  Surface 
Transportation  Assistance  Act  of  1982 
(Pub.  L.  97-424,  96  Stat.  2097)  enacted  on 
January  6, 1983  allows  the  Secretary  of 
the  Interior  to  apply  the  provisions  of 
the  Buy  Indian  Act  (Pub.  L  61-313)  and 
the  provisions  of  section  7(b)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  of  1975  (Pub. 
L  93-638,  88  Stat.  2205)  to  all  funds 


administered  by  the  Secretary  which  are 
appropriated  for  the  construction  and 
improvement  of  Indian  reservation 
roads. 

Subsequent  to  the  publication  of  the 
proposed  regulations  in  the  Federal 
Register  on  October  8, 1982,  and  the 
enactment  of  the  Surface  Transportation 
Assistance  Act,  and  prior  to  this 
proposed  rule,  a  judicial  amendment  of 
injunction  pursuant  to  S  114(b)  of  Pub.  \1 
97-^24  of  January  6, 1983,  altered  the 
substance  of  the  rules  with  respect  to 
the  Supreme  Court  decision  in  Andrus  v. 
Glover  Construction  Company. 
Essentially,  the  U.S.  District  Court  for 
the  Eastern  District  (U.S.D.CE.D.)  of 
Oklahoma  decree  of  April  6, 1983,  lifted 
the  injunction  of  this  court  on  May  12, 
1978,  and  vacated  the  injunction  on  all 
Indian  reservation  road  construction  (as 
defined  in  23  U.S.C.  101),  exept  within 
the  State  of  Oklahoma.  However,  the 
restriction  on  the  use  of  Act  authority 
for  other  construction  still  remains  in 
effect  Bureauwide.  This  stipulation  is 
found  in  9  1480.401. 

The  information  collection 
requirements  contained  in  Sections 
1480.302  and  .403  regarding  compliance 
with  section  7(b)  of  Pub.  L  93-638  (25 
U.S.C.  452)  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1064-0019.  Also,  the 
information  collection  requirements 
contained  in  Section  1480.301  for  the 
Solicitation  Mailing  List  Application 
(SF-129)  has  the  clearance  number  3090- 
0009.  The  collection  requirement 
covered  by  the  Qualification 
Questionnaire  is  under  review  for 
approval  by  the  Office  of  Management 
and  Budget.  Comments  addressing  these 
information  collection  requirements 
should  be  submitted  to  the  Office  of 
Management  and  Budget,  726  Jackson 
Place,  N.W..  Washington,  D.C.  20504. 
attention:  Interior  Desk  Officer;  and.  to 
the  Department  of  the  Interior  at  the 
address  given  above. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 
the  pubhc  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions,  or  objections 
regarding  the  proposed  regulations. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  the  criteria  established 
by  Executive  Order  12291  and  does  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  criteria  established  by  the 
Regulatory  Flexibility  Act.  Currently, 
Indian/Alaska  Native  economic 
enterprises  apply  to  the  cognizant 
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BHfeMi  Contract  Office  to  participate 
under  the  Act  authority.  If  deemed 
eligible,  said  enterprise  may  respond  to 
and  be  considered  for  Bureau 
solicitation  and  contracts.  These 
proposed  rules  serve  to  formalize  an 
application  and  certification  proicedure 
for  all  Bureau  procurement  activities/ 
locations  to  be  applied  uniformly  to  all 
economic  enterprises  seeking  to 
participate  under  the  Act  authority. 
There  is  no  change  in  the  Bureau  policy 
of  assessing  eligibility  of  Indian/Alaska 
Native  economic  enteiprises.  The 
authors  of  tis  document  are  Donald  F. 
Asbra  and  Dr.  Peter  A.  Campanelli. 
Contracting  and  Grants  Administration 
Staff.  Bureau  of  Indian  Affairs,  United 
States  Department  of  the  Interior. 
Washington,  D.C  20245,  telephone 
number  (202)  343-6125. 

List  of  SubjecU  in  48  CFR  Part  1410 

Indian/Alaska  Native  economic 
enterprises.  Federal  procurement. 

A  new  Part  1480  is  proposed  to  be 
added  to  Title  48  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  1480— BUY  INDtAN  ACT; 
PROCEDURES  FOR  COfrTRACTING 
WITH  INDIANS  PURSUANT  TO  THE 
ACT  OF  JUNE  25, 1910 

Subpart  1460.1— General  Provisions 

Sec 

1480.101  Purpose,  Scope  and  Information 
Collection. 

1480.102  Definitions. 

1480.103  Statement  of  PoKcy. 

1480.104  Conformity  to  Federal  Acquisition 
Regulation. 

1480.106    Kxceptiont  by  Assistant 
Secretary — Indian  Affairs. 

Subpart  1480.2— Bureau  Procedures 

1480.201  Use  of  Act  Authority  and 
Regulations. 

1480.202  Small  Purchase  Procedures. 

1480.203  General  Requirements. 

1480.204  Certification  Process. 

1480.205  Receipt  of  Application. 

1480.206  Economic  Enterprises  Certified 
Prior  to  Adoption  of  Tliese  Rules. 

1480.207  Subsequent  farvohrement  of. 
Certificate  Offeror. 

1480.208  Architect-Engineer  ■Services. 

Subpart  1480.3-€coiioniic  Enterprise 


1480.301  Eligible  Offerort/Contractors. 

1480.302  Additional  Information  Required 
from  Economic  Enterprises  for  Response 
to  Bureau  Solicitation. 

1480.303  Breach  of  Contract. 

Subpart  1480.4— Umitatten* 

1480.401  Construction. 

1480.402  Subcontracting. 

1480.40S    favUaa/ Alaska  Native  Prefermce. 


Subpart 

Sec. 

1488.991    Notic*  of  Restriction  and  Certified 

Offeror^  Response. 
1480.502    Subcontracting. 
Autliority:  25  U.S.C  47.  30  Stat  SW. 

Subpart  146ai— Gaotral  Provisions 

$1488.101    Purpoaa,  Scope  and 
Inf  ormaOon  CoNactkM. 

fa)  The  regulations  in  this  part  provide 
the  policies  and  procedures  for  entering 
into  and  awardings  contracts  and 
purchase  orders  to  certified  Indian/ 
Alaska  Native  economic  enterprises  by 
the  Bureau  of  Indian  Affairs  pursuant  to 
the  authority  of  the  Act  of  June  25, 1910 
(Pub.  L  61-313.  and  referred  to  as  "the 
Act"  or  "the  Buy  Indian  Act"  throughout 
this  part)  and  codified  as  25  U.S.C.  47 
and  this  part. 

(b)  The  Act  provides  discretionary 
authority  to  the  Secretary  of  the  Interior 
to  acquire  by  purchase  the  products  of 
Indian  industry.  This  authority  is 
exercised  by  the  Bureau  of  Indian 
Affairs  on  a  preferential  basis.  The 
Bureau  of  Indian  Affairs  may  negotiate 
contracts  and  purchase  orders  with 
certified  Indian/Alaska  Native 
economic  enterprises  to  the  exclusion  of 
non-Indian  offerors  pursuant  to  the 
authority  of  section  302(c)  (10)  and  (15) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (41 
U.S.C  252(c)  (10)  and  (15)).  This  latter 
authority  provides  that  contracts  may  be 
negotiated  without  formal  advertising  "if 
otherwise  authorized  by  law";  in  this 
instance,  the  authorization  to  do  so  is 
provided  under  the  Act  of  June  25, 1910. 
The  Surface  Transportation  Assistance 
Act  of  1982  (Pub.  L  97-424.  96  Stat. 
2097).  as  interpreted  by  the  U.S.  District 
Court  for  the  Eastern  District  of 
Oklahoma  by  decree  of  April  6. 1983. 
vacating  an  injunction  against  using  the 
Buy  Indian  Act,  is  suthority  also  for 
road  construction  procurements. 

(c)  The  provisions  of  this  part  apply  to 
all  acquisitions  (purchase  orders  or 
contracts)  entered  into  by  the  Bureau  of 
Indian  Affairs  with  certified  Indian/ 
Alaska  Native  economic  enterprises 
pursuant  to  Ae  Act  and  its  regulations. 
However,  the  Assistant  Secretary  may 
authorize  exceptions,  as  noted  in 

5 1480.105  of  this  part. 

(d)  Information  Collection 
Requirement:  (Reserved.) 

91480.102    DaAnltlona. 

As  used  in  this  part 

"Assistant  Secretary"  means  the 
Assistant  Secretary — ^Indian  Affairs, 
Department  of  the  Interior. 

"Bureau"  means  the  Bureau  of  Indian 
Affairs.  Department  of  the  Interior. 


"Buy  Indian  Act"  means  the 
provisions  and  authority  of  the  Act  of 
June  25, 1910  (Pub.  L  61-313,  25  U.S.C. 
47)  and  is  also  referred  to  as  the  Act  in 
this  part. 

"Buy  Indian  Contract"  means  any 
Bureau  acquisition  (by  contract  or 
purchase  order)  of  Oie  prodnct  of 
Indian/Alaska  Native  industry  from  a 
certified  Indian/Alaska  Native 
economic  enterprise  pursuant  to  the 
authority  of  the  Act  and  this  part. 

"Certified**  means  the  Buresu 
designation  of  an  Indian/ Alaska  Native 
economic  enterprise  to  be  included  for 
preferential  participation  under  the  Act 
authority.  The  certification  process 
includes  the  submitting  of  a  Standard 
Form  129  (Solicitation  Mailing  List 
Application)  and  a  completed 
Qualification  Questionnaire  for 
Certification  to  the  Bureau  by  an  eligible 
and  interested  economic  enterprise: 
meeting  the  definition  requirement  for 
"Indian";  and.  satisfying  the  criterion  for 
ownership-and-control  of  the  economic 
enterprise. 

"Contracting  Officer"  means  an 
official  designated  in  accordance  with 
48  CFR  Subpart  2.1  with  the  authority  to 
enter  into,  administer  and/or  terminate 
contracts,  and  make  related 
Determination  and  Findings. 

"Day"  means  calendar  day. 

"Dealer  (regular)"  means  a  person 
who  owns,  operates  or  maintains  a 
store,  warehouse,  or  other  establishment 
in  which  the  commodities  being  s(4>plied 
are  bought,  kept  in  stock,  and  sold  to  the 
public  in  the  usual  course  of  business. 

"Indian"  means  any  person  or  Indian 
descent  who  is  an  enrolled  member  of 
an  Indian  Tribe,  as  defined  herein:  or. 
who  is  a  descendant  of  one-fourth 
de^ee  or  more  Indian  blood  of  an 
enrolled  member  of  a  tribe  where  rolls 
have  been  closed  by  Act  of  Congress:  or. 
any  Alaska  Native  of  one-fourth  degree 
or  nsore  Alaska.  Indian.  Eskimo,  or 
Aleut  blood;  or.  any  member  of  a 
Federally  recognized  tribe:  and  all 
persons  of  one-half  degree  or  more 
Indian  blood. 

"Indian/Alaska  Native  Economic 
Enterprise"  means  any  profit  or        >. 
nonprofit,  commercial,  industrial, 
agricultural,  or  other  la%vful  business 
activity  that  is  owned  and  controlled  in 
its  entirety  by  Indian/ Alaska  Native(s) 
or  an  Indian  Tribe. 

"Indian  Tribe"  means  any  Indian 
Tribe,  Band.  Nation,  Rancheria,  Pueblo, 
Colony,  or  other  organized  group  or 
community,  including  any  Alaska  Native 
village,  which  is  recognized  by  the 
Secretary  of  the  Interior  as  having 
special  rights  and  is  recognized  as 
eligible  for  the  services  provided  by  the 
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United  States  to  Indians  because  of  their 
status  as  Indians. 

"Owned-and-ControlIed"  means  an 
Indian/ AJasi(a  Native  economic 
enterprise  (as  defined  in  this  section) 
which  is  100%  owned  by  (an)  Indian/ 
Alaska  Native  person(s).  In  the  case  of 
corporations,  all  capital  stock  must  be 
owned  by  (an)  Indian/Alaska  Native 
person(s)  and  the  capital  stock  issued 
must  represent  the  substantive  evidence 
of  ownership,  as  determined  by  the 
Contracting  Oflicer.  In  the  case  of 
partnerships,  all  partners  must  be  (an) 
Indian/Alaska  Native  person(s). 
"Controlled"  means  that  (an)  Indian/ 
Alaska  Native  person(s]  direct(s)  the 
policy,  management  and  operation  of 
the  economic  enterprise;  hold(s)  the  key 
management  po8ition(s);  and, 
participate(s)  in  the  economic  enterprise 
on  substantially  a  full-time  basis. 
Exceptions  to  the  "control"  requirement 
may  be  authorized  for  tribal  government 
enterprises.  To  obtain  and  maintain 
Bureau  certification,  an  applicant  shall 
meet  the  "owned-and-controlled" 
requirement.  This  requirement  shall 
exist  during  contract  performance  if  an 
award  is  made  to  the  certified  economic 
enterprise. 

"Products  of  Indian /Aiaska  Native 
Industry"  means  any  products,  goods, 
supplies  or  services  that  can  be 
provided  by  a  certified  economic 
enterprise  that  either  produces  them 
through  its  own  labor,  skills  or  effort  or 
is  a  regular  dealer  in  such  goods  or 
services. 

"Reservation"  means  any  bounded 
geographical  area  (including  Pueblo 
lands,  former  reservations  in  Oklahoma, 
Alaska  Native  regions  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act.  and  Indian  allotments) 
established  or  created  by  treaty/statute. 
Executive  Order,  or  as  interpreted  by 
court  decision  and  over  which  an  Indian 
Tribe  may  exercise  jurisdiction. 

"Secretary"  means  the  Secretary  of 
the  Interior. 

"Small  Purchase"  means  an 
acquisition  of  supplies,  nonpersonal 
services,  and  road  construction  (except 
in  the  State  of  Oklahoma)  using  the  Act 
authority  in  the  amount  of  $25,000  or 
less  using  the  procedures  prescribed  in 
this  part  and  as  governed  by  Parts  13 
and  15  of  this  title. 

"Tribal  Governing  Body"  means  the 
recognized  entity  empowered  to 
exercise  the  governmental  authority  of  a 
tribe,  as  defined  herein. 

91430.103    Statanxnt  of  PoNcy. 
(a)  The  Secretary  exercises 
discretionary  authority  under  the  Act  to 
acquire  by  purchase  the  products  of 
Indian/ Alaska  Native  industry. 


(b)  The  Bureau  uses  the  authority  of 
this  Act  to  the  maximum  extent 
practicable  to  acquire  supplies,  goods, 
and  services  solely  from  Indian  offerors. 

(c)  The  authority  of  this  Act  and  this 
part  apply  to  those  Bureau  acquisitions 
(small  purchase  orders  or  contracts] 
entered  into  with  certified  Indian/ 
Alaska  Native  economic  enterprises. 

(d)  The  authority  of  this  Act  and  its 
regulations  shall  not  be  used  to  award 
self-determination  contracts  to  Tribal 
organizations  (as  the  term  is  defined  in 
25  CFR  Part  271)  to  plan,  operate, 
administer,  or  manage  those  Bureau 
programs  or  parts  thereof  that  are  within 
the  scope  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  CFR  Parts  271,  272. 
and  274:  and  48  CFR  Part  1481),  as  now 
or  hereafter  determined  by  the  Assistant 
Secretary.  However,  this  Act  may  be 
used  to  cover  parts  of  programs  which  a 
Tribe  does  not  wish  to  contract  for  and 
are  subject  to  the  provisions  of  OMB 
Circular  A-76. 

(1)  Current  Buy  Indian  Act  contracts 
with  such  Tribal  organizations  for  self- 
determination  activities  shall  be 
reviewed.  When  appropriate,  renewal 
action  shall  be  taken  under  the  authority 
of  Pub.  L  93-638  and  its  regulations. 

(2)  Short-term  projects  related  to 
Tribal  government  and  its  business- 
related  functions  may  continue  to  be 
carried  out  using  the  award  authority  of 
the  Buy  Indian  Act,  if  so  requested  by 
the  Tribal  governing  body. 

(e)  Bureau  personnel  shall  exercise 
the  authority  of  the  Act  and  its 
regulations  for  all  acquisitions  governing 
the  procurement  of  services,  goods,  and 
supplies  from  certified  Indian/Alaska 
Native  economic  enterprises  in  meeting 
Bureau  needs  and  requirements.  This 
requirement  applies  to  all  Bureau 
acquisition  actions,  regardless  of  dollar 
amount,  subject  to  the  limitation 
expressed  in  9  1480.103(d)  and  the 
factors  cited  in  9  1480.201(b). 

9  1400.104    Conformity  to  Federal 
Acquisition  Regulation. 

(a)  Purchase  orders  and  contracts 
entered  into  by  the  Bureau  pursuant  to 
the  Act  shall  comply  with  all  applicable 
requirements  of  the  Federal  Acquisition 
Regulation  (48  CFR  Chapter  1),  all 
provisions  of  the  Interior  Acquisition 
Regulation  System  (48  CFR  Parts  1400- 
1499),  and  the  governing  directives  of 
the  Bureau. 

(b)  After  compliance  with  the 
provisions  of  Part  8  of  48  CFR  regarding 
sources  of  procurement.  Bureau 
Contracting  Officers  shall  determine 
whether  to  exercise  the  authority  either 
under  the  Act,  or  under  section  8(a)  of 
the  Small  Business  Act.  as  amended.  If  it 


is  determined  that  Act  authority  will  not 
be  used,  the  exercise  of  the  Small 
Business  8(a)  program  authority  shall  be 
considered.  In  addition,  the  procedures 
for  the  purchase/lease  of  printing 
equipment  and  printing  work  are 
restricted  and  governed  under  Subpart 
8.8  of  48  CFR. 

(c)  Bureau  procurement  under  the  Act 
authority,  while  hmited  to  certified 
Indian/Alaska  Native  economic 
enterprises,  are  subject  to  the  rules  and 
related  procedures  that  govern  all 
Federal  contracts.  That  is,  once  the 
Bureau  decision  is  made  to  use  the  Act 
authority  to  purchase  supplies  or 
services,  the  acquisition  process  that 
follows  shall  not  be  substantively  or 
procedurally  different  than  when 
dealing  with  the  business  community  at 
large.  Bureau  officials  shall  adhere  to 
Federal,  Interior,  and  Bureau  acquisition 
regulations  and  guidelines  governing 
contract  planning,  advertising, 
negotiating,  pricing,  awarding, 
administering,  modifying,  terminating, 
and  closing  components. 

(d)  Two  basic  principles  shall  be 
considered  by  the  Contracting  Officer 

(1)  Tiie  Bureau  procurement  award 
shall  benefit  a  responsible  certified 
Indian/Alaska  Native  economic 
enterprise;  and, 

(2)  A  fair  and  reasonable  price  shall 
be  assured. 

(i)  The  thorough  review  of  the 
Qualification  Questionnaire  for 
Certification  form  by  a  Level  IV 
warranted  Contracting  Officer  shall 
determine  that  an  economic  enterprise 
fulfills  the  criteria  of  these  rules;  and 

(ii)  With  regard  to  assurance  of  a  fair 
and  reasonable  price,  the  following 
steps  (as  a  minimum)  are  required  (as 
applicable)  for  contracts  entered  into 
under  the  Act: 

(A)  Written  justification  by  the 
Contracting  Officer  when  awarding  a 
noncompetitive  (single  source)  contract; 

(B)  Properly  prepared  Bureau  cost 
estimates,  including  support 
documentation; 

(C)  Price  analysis;  and 

(D)  Price  negotiations,  including  a 
written  record  of  the  negotiations  for  the 
contract  file. 

(e)  When  there  is  more  than  one 
certified  Indian/Alaska  Native 
economic  enterprise  interested  in  a 
procurement  action,  and  if  the 
requirement  is  such  that  the  formally 
advertised  method  of  procurement 
would  be  used  were  the  procurement 
not  under  the  Act,  the  Contracting 
Officer  shall  use  the  formally  advertised 
method  of  procurement  set  forth  in  Part 
14  of  this  title,  restricting  competition  to 
certified  offerors.  The  contract  shall 
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then  be  awarded  to  the  responsible 
certified  contractor  submitting  the 
lowest  responsive,  responsible  offer, 
uttless  it  is  determined  in  accordance 
with  9  14.407-2  and  9  15.214  of  48  CFR 
that  such  an  offer  is  not  reasonable  as  to 
price.  In  such  circumstances,  the 
Contracting  Officer  will  notify  each 
responsible  certified  offeror  (which 
submittted  a  responsive  offer)  of  the 
Bureau's  intent  to  negotiate,  following 
the  procedures  outlined  in  9  15.214  of  48 
CFR. 

(f)  If  the  requirement  is  such  that  the 
use  of  the  formally  advertised  method  of 
procurement  is  not  feasible,  the 
Contracting  Officer  shall  follow  the 
negotiated  method  of  procurement  set 
forth  in  Part  15  of  this  Utle.  The 
competition  shall  be  limited  to  certified 
offerors.  However,  when  the  proposals 
received  are  not  technically  acceptable 
and  have  no  reasonable  chance  of  being 
made  so;  or,  if  negotiations  with  those 
offerors  in  the  competitive  range  fail  to 
produce  a  proposal  that  is  reasonable  as 
to  price,  the  Contracting  Officer  may 
terminate  negotiations  with  the  certified 
offerors.  The  Request  for  Proposal  (RFP) 
may  then  be  reissued  on  an  unrestricted 
basis. 

$1400.105    Exceptions  by  Assistant 
Secretary— Indian  Affairs. 

(a)  The  Assistant  Secretary  may 
authorize  individual  or  class  exceptions 
to  the  preference  authorizations  of  the 
Act  in  meeting  Bureau  acquisition 
requirements.  Exceptions  to  the  use  of 
the  Act's  authority  include,  but  are  not 
limited  to,  the  following  conditions:  , 

(1)  Reasonable  quantity,  delivery,  of 
other  performance  schedules  cannot  be 
met  by  a  certified  economic  enterprise; 
or 

(2)  The  technical  quality  of  the        ^f* 
specific  goods  or  services  required  Io^IhJ'jI 
meet  the  end-use  of  the  Bureau  activity 

is  not  available  from  a  certified 
economic  enterprise;  or 

(Sf^e  contract  price  to  the  Bureau 
from  Ajcertified  economic  enterprise  is 
considered  unreasonable  when 
compared  to  bureau  experience  and 
judgment  relative  to  current  market 
prices:  or 

(4)  Where  trade-in  considerations 
make  prices  from  a  certified  economic 
enterprise  unreasonable;  or 

(5)  An  eligible  and  certified  Indian/ 
Alaska  Native  economic  enterprise  is 
not  interested,  available,  or  responsible 
in  fulfilling  the  Bureau's  procurement 
need;  or 

(6)  A  management  determination  is 
made  by  the  Assistance  Secretary  to 
adhere  to  normal  procurement  ■ 
procedure's  when  it  is  considered  in  the 


best  interest  of  the  Bureau  to  do  so, 
regardless  of  the  contract  amount. 

(b)  Under  the  above  circumstances, 
the  Contracting  Officer  shall  prepare  a 
written  Determination  and  Findings  that: 

(1)  There  are  no  interested,  eligible, 
certified,  and  responsible  Indian/ Alaska 
Native  economic  enterprises  available 
for  meeting  the  acquisition 
requirements;  or 

(2)  A  fair  and  reasonable  price  or 
other  acceptable  contract  terms/ 
provisions  cannot  be  negotiated  under 
the  Act;  or 

(3)  A  management  determination  has 
been  exercised  by  the  Assistant 
Secretary  to  adhere  to  normal 
procurement  procedures. 

(c)  The  written  Determination  and 
Findings  by  the  Contracting  Officer  shall 
be  made  a  part  of  the  contract  file.  The 
Assistant  Secretary— Indian  Affairs 
shall  review/approve  each 
Determination  and  Findings  for  a 
decision  on  an  exception  basis  for 
proposed  procurement  actions  in  excess 
of  SlOO.OOO  except  for  actions  under 
paragraph  (a)(6)  above.  Normal 
procurement  procedures  with  non- 
Indian  offerors  shall  not  be  taken  by  the 
Contracting  Officer  pending  issuance 
and  receipt  of  a  written  exception  from 
the  Assistant  Secretary  for  proposed 
action  exceeding  the  threshold  doUar 
amount. 

Subpart  1480^— Bureau  Procedures 

§  1480.201    Use  of  Act  Authority  and 
Regulations. 

(a)  The  Bureau  shall  exercise  the 
authority  of  the  Act  and  this  part  in 
meeting  Bureau  needs  and  requirements 
for  the  procurement  of  goods,  services 
and  supplies  in  support  of  its  mission 
and  program  activities  and  as  a  means 
of  promoting  economic  development  and 
emploj'ment  for  Indian/Alaska  Native 
persons. 

(b)  The  regulations  (under  9  1480.102, 
Indian/Alaska  Native  Economic 
Enterprises)  authorize  Indian  Tribes  as 
eligible  entities  that  may  be  certified 
under  the  Act  to  meet  Bureau  needs  and 
procurement  requirements  for  supplies, 
goods  and  services  unrelated  to  contract 
awards  made  under  Pub.  L  93-638. 
Contracting  Officers  shall  exercise 
special  care  and  attention  to  maintain 
this  distinction  between  the  intent  and 
use  of  the  two  award  authorities. 

9  1480.202    SmaH  Purctiasa  Procaduras. 

Whenever  the  conditions  set  forth  in 
Part  13  and  Part  15  of  this  title  are  met, 
the  simplified  method  of  procurement 
(small  purchase)  shall  be  used.  The 
Contracting  Officer  shall  follow  the  • 


procedures  described  in  Part  13  of  this 
title. 

91480.203    Qanaral  Raquiramants. 

(a)  All  proposed  Bureau  acquisition 
actions  [as  excepted  in  Subpart  5.202  of 
this  title  and  in  9  1480.103(d)  of  this  Part] 
in  excess  of  $10,000  shall  be  published 
by  the  Contracting  Officer  as  a  Synopsis 
in  the  U.S.  Department  of  Commerce 
publication,  the  Commerce  Business 
Daily,  in  accordance  with  48  CFR  Part  5. 
In  addition  to  the  other  requirements  of 
a  Synopsis,  it  shall  contain  the  notice 
cited  in  9  1480.501(b).  When 
appropriate,  the  Contracting  Officer 
shall  also  publish  a  "Sources  Sought" 
notice  in  the  Commerce  Business  Daily 
(as  outlined  in  48  CFR  5.201  and  5.203). 

(b)  The  Bureau  Central  Office  shall 
develop,  maintain,  and  periodically 
distribute  a  National  Roster  of  Certified 
Indian/Alaska  Native  Economic 
Enterprises.  The  information  for  this 
Roster  shall  be  compiled  from 
applications  by  eligible  offerors  on  the 
Solicitation  Mailing  List  Application 
(SF-129)  and  on  the  Qualification 
Questionnaire  for  Certification  form. 
The  responses  shall  be  reviewed  by  a 
Level  IV  Contracting  Officer  who  shall 
approve/disapprove  the  economic 
enterprise  as  to  certification  to 
participate  under  the  Act  authority. 
When  the  enterprise  is  certified  by  one 
Bureau  Contracting  Officer,  it  shall  be 
reported  accordingly  to  the  Bureau 
Central  Office  for  inclusion  in  the 
National  Roster,  thereby  denoting 
Bureauwide  certification  as  a  potential 
offeror  under  the  Act. 

(c)  The  Bureau  shall  give  preference  to 
Indian/ Alaska  Native  economic 
enterprises  that  have  submitted  a 
completed  SF-129  and  Qualification 
Questionnaire  for  Certification  form  to  a 
contracting  activity/location  and  which 
have  been  certified  by  a  Contracting 
Officer  as  such  prior  to  award  for 
consideration  under  the  Act  and  this 
Part. 

(d)  Review  and  approval/disapproval 
of  the  SF^129  and  the  certification 
application  is  restricted  to  those 
personnel  certified  as  a  Level  FV 
warranted  Contracting  Officer  (48  CFR 
1401.6). 

(e)  The  SF-129  and  the  Qualification 
Questionnaire  for  Certification  form 
shall  be  available  from  all  Bureau 
contracting  activities/locations.  Indian/ 
Alaska  Native  economic  enterprises  are 
encouraged  to  submit  completed  SF- 
129*8  and  Qualification  Questionnaires 
for  Certification  at  any  time  to  the 
cognizant  Bureau  facility  serving  their 
geographic  locality.  The  Contracting 
Officer  shall  determine  whether  the 
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offeror  is  certifiable  to  contract  under 
the  Act.  This  determination  shall  be 
supported  by  the  completed  SF-129  and 
the  Qualincation  Questionnaire  for 
Certification  form  which  shall  be  on  file 
at  the  Bureau  contracting  activity  or 
submitted  with  (or  prior  to)  the  offeror's 
response  to  any  Bureau  solicitation,  the 
Certificate  shall  be  renewed  by  the 
certified  enterprise  every  three  years  on 
the  anniversary  of  the  original 
certification  date  in  order  to  maintain  a 
current  certificate.  If  not  so  renewed,  the 
listing  for  the  economic  enterprise  shall 
be  removed  as  a  possible  offeror  ht)m 
the  National  Roster  by  the  Bureau 
Central  Office. 

(f)  An  econoniic  enterprise  applying 
for  certification  under  the  Act  and  this 
Part  which  is  adversely  affected  by  a 
decision  of  the  cognizant  reviewing 
Contracting  Officer  may  submit  an 
administrative  complaint.  The  complaint 
procedure  is  set  forth  below  and  shall  be 
made  known  in  writing  to  the  applicant 
economic  enterprise  by  the  reviewing 
Contracting  Officer. 

(1)  If  an  economic  enterprise  is 
disapproved  for  certification  under  the 
Act  by  the  Contracting  Officer,  it  may 
submit  a  written  complaint  to  the 
cognizant  Contracting  Officer  with  a 
request  for  review.  T^is  document  shall 
be  received  ten  (10)  days  following  the 
date  of  delivery  by  certified  mail  (return 
receipt  requested)  of  the  Bureau's 
written  notice  of  disapproval.  The 
reviewing  oSicicd  shall  be  the  Area 
Director  for  an  Area  Office  and  the 
Deputy  Assistant  Secretary — Indian 
Affairs  (Operations)  for  a  Central  Office 
contracting  activity.  The  reviewing 
official's  decision  shall  be  final  for  the 
Bureau. 

(2)  The  reviewing  official  shall  request 
and  acquire  all  relevant  documents  and 
other  materials  necessary  to  reach  and 
render  an  administrative  decision  within 
thirty  (30)  days  of  receipt  of  the 
complaint  or  its  supporting  documents, 
whichever  is  received  last. 

(g)  Each  Bureau  contracting  activity 
shall  compile  and  maintain  a  file  of 
current  Solicitation  Mailing  List 
Applications  of  Indian/Alaska  Native 
economic  enterprises.  The  submission  of 
a  Solicitation  Mailing  List  Application 
(or,  Architect-Engineer  and  Related 
Services  Questionnaire  and  Architect- 
Engineer  and  Related  Services 
Questionnaire  for  Specific  Projects)  by 
such  an  economic  enterprise  does  not 
remove  the  requirement  for  it  to  submit 
the  completed  Qualification 
Questionnaire  for  Certification  form  also 
required  by  this  Part  if  it  wishes  to  be 
reviewed  for  Bureau  certification.  The 
Solicitation  Mailing  List  Application  (or, 
Architect-Engineer  and  Related  Serives 


Questionnaire  and  Architect-Engineer 
and  Related  Services  Quesfionnaire  for 
Specific  Projects,  when  applicable)  shall 
be  included  in  every  applicant  request 
to  the  Bureau  for  certification. 

(h)  When  a  proposed  acquistion 
(regardless  of  dollar  amount]  applies  to 
services  to  be  performed  in  whole  or  in 
part  on  an  Indian  reservation  or  Alaska 
Native  village  under  a  Bureau  contract 
and  this  Act,  written  notification  should 
be  given  to  the  governing  body  of  that 
entity.  Unless  unfeasible,  this  notice 
should  be  provided  by  the  Contracting 
Officer  no  less  than  thirty  (30)  days 
before  the  proposed  issuance  of  a 
solicitation  and  state  the  following: 

(1)  The  Bureau  intent  to  contract 
under  the  Act  authority  if  there  are 
Indian/Alaska  Native  economic 
enterprises  which  are  interested, 
certified,  responsive  and  responsible: 

(2)  A  synopsis  of  the  proposed 
contract;  and 

(3)  If  there  are  not  interested,  certified, 
responsive  and  responsible  Indian/ 
Alaska  Native  economic  enterprises 
available,  the  Bureau  requirement  will 
then  be  obtained  by  contract  pursuant  to 
normal  procurement  procedure. 

S14M.204    Cwtlflcation  ProcM*. 

(a)  The  award  and  preference 
authority  of  the  Act  are  used  to  meet 
Bureau  organizational  needs,  assist  and 
strengthen  the  development  of  Indian/ 
Alaska  Native  economic  enterprises, 
and  enhance  their  economic  self- 
sufficiency.  To  achieve  these  ends, 
Bureau  policy  requires  certification  of 
eligible  offerors  whereby  adequate  proof 
is  provided  by  the  applicant  enterprise 
that  it  is  a  legitimate  entity  to  receive 
awards  under  the  Act 

(1)  To  be  "eligible",  the  economic 
enterprise  shall  meet  the  definition  of 
Indian/Alaska  Native  Economic 
Enterprise  in  S  1480.102. 

(2)  To  be  "qualified"  means  the 
eligible  economic  enterprise  has 
submitted  the  completed  SF-129  and  the 
Qualification  Questionnaire  and 
Certification  form  with  required 
documentation  to  the  Bureau 
Contracting  Officer  for  review;  has 
received  approval  as  a  certified 
enterprise;  is  responsible  and  capable  of 
performing;  and,  its  designation  as  such 
appears  [or  shall  appear  within  ten  (10) 
days  pf  award]  on  the  Bureau's  National 
Roster  of  Certified  Indian/Alaska 
Native  Economic  Enterprises. 

(b)  Bureau  approval  for  certification  is 
provided  by  a  Level  IV  warranted 
Contracting  Officer  (48  CFR  1401.6)  or 
by  a  reviewing  official  on  appeal;  the 
designation  is  recognized  Bureauwide; 
and,  the  certificate  is  in  effect  for  a  three 
year  period  unless:  (1)  Voluntarily 


surrendered;  (2)  revoked  by  the  Bureau 
for  cause;  (3)  the  circumstances  of  the 
economic  enterprise  change  so  that  it  is 
no  longer  eligible  or  certified;  or  (4)  the 
original  Bureau  certification  was  found 
to  be  in  error.  The  option  and  actions  to 
renew  the  certificate  at  the  end  of  a 
three  year  period  rest  entirely  with  the 
certified  economic  enterprise. 

(c)  The  purposes  of  the  certification 
process  are  to  bring  about  the  use  and 
support  of  eligible  Indian/ Alaska  Native 
economic  enterprises  and  to  prevent 
circumvention  or  abuse  of  the  Act  which 
is  detrimental  to  the  legitimate  Indian/ 
Alaska  Native  economic  enterprise  and 
contrary  to  the  intent  of  the  Congress. 
The  Bureau  Contracting  Officer  who 
reviews  an  applicant's  SF-129  and 
Qualification  Questionnaire  for 
Certification  form  (or,  the  reviewing 
official  on  appeal)  shall  carefully  review 
and  analyze  the  application  to  rule  out 
the  possibility  of  fraudulent  practice  by 
a  non-eligible  enterprise.  Also, 
applications  from  economic  enterprises 
that  refiect  complex  organizational 
structures  should  be  reviewed  by  the 
Office  of  the  Solicitor. 

914M.20S    Receipt  of  Application. 

(a)  The  completed  application  shall  be 
submitted  to  the  reviewing  Contracting 
Officer  at  the  Bureau  facility  serving  the 
geographic  area  of  the  applicant.  The 
Contracting  Officer  shall  formally  log 
the  application.  Within  five  (5)  days  of 
receipts,  the  Contracting  Officer  shall 
notify  the  economic  enterprise  ia  writing 
that  the  application  for  certification  was 
received,  and  is  under  review  for 
certification.  Subsequently,  if  additional 
information  is  required  for  the  review,  it 
shall  be  requested  by  the  Contracting 
Officer  in  writing  and  the  twenty  (20) 
day  period  (see  below)  shall  not  take 
effect  until  all  material  has  been 
received. 

(b)  Within  twenty  (20)  days  of  receipt 
of  all  materials,  the  Contracting  Officer 
shall  notify  the  economic  enterprise  in 
writing  that  the  application  for 
certification  has  been  approved/ 
disapproved.  If  approved,  the 
applicant's  certificate  status  shall  be 
forwarded  to  the  Bureau  Central  Office 
for  inclusion  in  the  National  Roster  of 
Certified  Indian/Alaska  Native 
Economic  Enterprise.  The  certification 
approval  is  to  be  honored  by  all  Bureau 
contracting  activities.  A  copy  of  this 
updated  National  Roster  shall  be 
provided  periodically  to  all  Bureau 
contracting  activities  by  the  bureau 
Central  Office. 

(c)  If  the  application  for  certification  is 
disapproved  by  the  Contracting  Officer, 
the  notification  of  this  action  shall  also 
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make  known  the  applicant's  option  of 
administrative  complaint  as  set  forth  in 
§  1480.203(f). 

9  1480.206    Economic  EnterprIsM  Carttftod 
Prior  to  Adoption  of  Thaaa  Rulaa. 

(a)  Indian/Alaska  Native  economic 
enterprises  holding  current  Bureau 
certification  on  the  effective  date  of  this 
rule  shall  be  notified  in  writing  within 
thirty  (30)  days  by  the  cognizant 
Contracting  Officer  to  submit  an 
updated  application  to  the  nearest 
Bureau  Office  if  it  wishes  to  continue  as 
a  certified  enterprise.  A  copy  of  the 
pertinent  sections  of  these  regulations 
may  be  included  as  part  of  the  Bureau's 
written  notification. 

(b)  This  updated  submission  by  the 
economic  enterprise  shall  be  made  to 
the  Bureau  within  thirty  (30)  days  of  the 
notification  date  by  the  Contracting 
Officer.  The  certification  procedure  shall 
then  proceed  as  stated  in  this  Part.  If  no 
updated  submission  is  made  within  the 
specified  time  period,  the  name  of  the 
economic  enterprise  shall  be  removed 
from  the  National  Roster  until  just  time 
as  a  new  application  is  received  and 
approved. 

9  1480.207    Subsaquant  Involvemant  of 
CartMad  Offww. 

,  (a)  In  the  event  an  interested  and 
certified  Indian/Alaska  Native 
economic  enterprise  is  identified  after 
an  unrestricted  or  open-market 
solicitation  has  been  issued  but  prior  to 
date  of  an  award,  the  Contracting 
Officer  shall  provide  a  copy  of  the 
solicitation  to  such  enterprise  even 
though  bids,  quotations  or  proposals 
have  been  solicited  from  non-bidian 
offerors.  In  such  cases,  preference  under 
the  Act  will  not  be  made  available  to 
the  certified  economic  enterprise. 

(b)  Under  the  above  conditions,  the 
Contracting  Officer  shall  determine 
whether  the  date  for  Bureau  receipt  of 
bids  or  proposals  shall  be  extended. 

91480.208    Archltact-Englnaar  Sarvlcaa. 

When  the  Bureau  procurement 
requirement  for  Architect-Engineer 
Service  is  restricted  to  certified  offerors 
pursuant  to  the  Act  authority  and  this 
Part,  all  provisions  of  48  CFR  Part  38 
shall  apply. 

Subpart  1480.3— EcoiKNnic  Enterprise 
Procedure* 

91480.301    EllglMa  Offmvrs/Contractors. 

(a)  Any  Indian/Alaska  Native 
economic  enterprise  that  meets  the 
requirements  of  this  Part  is  considered 
eligible  to  apply  for  certification  by  a 
Bureau  contracting  activity.  Certification 
is  based  on  information  furnished  by  the 
applicant  enterprise  to  the  Bureau 


Contracting  Officer  on  the  SF-129  and 
the  Qualification  Questionnaire  for 
Certification  form  prior  to  award  of  the 
contract.  Interested  applicants  should 
submit  their  completed  forms  for  review 
at  any  time  to  the  Bureau  contracting 
activity  serving  their  geographic  locale, 
(b)  The  Bureau  shall  give  preference 
to  Indian/Alaska  Native  economic 
enterprises  which  have  been  certified  by 
a  warranted  Level  IV  Contracting 
Officer  for  participation  under  the  Act 
authority  and  the  provisions  of  this  part. 

91480.302  Additional  Information 
Raquirad  from  Economic  Entarprtsas  for 
Raaponsa  to  Buraau  SoNcltatloa 

(a)  In  response  to  a  specific  Bureau 
solicitation  (bid  or  proposal]  for  an 
acquisition  under  this  Part,  the  economic 
enterprise  shall  provide  thfe  information 
required  in  S  1480.501(c). 

9 1480.303  Braach  of  Contract 

(a)  Failure  on  the  part  of  the  certified 
contractor  to  perform  the  percentage  of 
the  contract  work  its  own  forces  as 
specified  by  the  Contracting  Officer 
shall  be  considered  as  a  breach  of  the 
contract  and  grounds  for  contract 
termination  for  default. 

(b)  Failure  on  the  part  of  the  certified 
contractor  to  maintain  the  economic 
enterprise  as  100% Indian/ Alaska 
Native  owned-and-controlled  during  the 
contract  term  under  the  Act  authority 
and  this  Part  shall  be  considered  as  a 
breach  of  the  contract  and  grounds  for 
contract  termination  for  default. 

(c)  Failure  on  the  part  of  the  certified 
contractor  to  implement  and  maintain 
an  approved  preference  plan  under 

9 1480.403  shall  be  considered  as  a 
breach  of  the  contract  and  grounds  for 
contract  termination  for  default. 

Subpart  1480.4— Umitatton* 

91480.401  Conatructlon. 

The  authority  of  this  Act  and  this  Part 
shall  not  be  used  to  award  construction 
contracts  except  for  road  construction 
contracts.  In  the  State  of  Oklahoma,  the 
contract  authority  may  not  be  used  for 
any  type  construction,  including  road 
construction.  Road  construction  in  the 
State  of  Oklahoma  is  not  permitted 
unless  and  until  the  present  injunction 
[Clover  Construction  Co.  v.  Watt,  et  ai, 
No.  77-178-C.  E.D.  Oklahoma.  April  6, 
1983)  is  further  modified  to  allow  the 
award  of  such  contracts  under  the  Act. 

91480.402  Subcontracting. 

(a)  All  solicitations  as  well  as  all  legal 
instruments  awarded  for  services  under 
this  Part  shall  contain  the  provision 
limiting  the  percentage  of  the  contract 
work  that  can  be  subcontracted. 
Contracts  shall  not  be  awarded  wherein 


the  total  dollar  amount  will  be 
subcontracted. 

(b)  The  minimum  percentage  of  the 
work  that  a  certified  contractor  shall  be 
required  to  perform  with  its  own 
employees  is  as  follows: 

(1)  Architect-Engineer  and  Other 
Professional  Services — 30%. 

(2)  Road  Construction — 50%. 

(3)  Other  Services — as  determined  by 
Contracting  Officer  prior  to  contract 
award,  but  never  less  than  30%  unless 
the  Contracting  Officer  requests  and 
receives  an  exception  from  the  Assistant 
Secretary — Indian  Affairs  to  specify  a 
lower  percentage. 

(c)  The  costs  of  supplies,  materials, 
and  administration  to  the  prime 
contractor  are  not  to  be  included  in  the 
above  calculations. 

(d)  When  determined  by  the 
Contracting  Officer,  Bureau  solicitation* 
for  other  than  services  may  include  a 
provision  requiring  the  awardee  to 
preform  a  percentage  of  the  contract 
work  with  its  own  employees.  With  thia  t 
requirement,  consideration  shall  be 
given  to  the  nature  of  the  property  or 
kind  of  supplies  to  be  furnished  under 
the  contract 

(1480.403    Indian/Alaaica  Nativ* 
Prafaranca. 

Any  contract  or  subcontract  pursuant 
to  the  Act  and  this  Part  shall  require 
that  all  provisions  of  1 1404.70. 
S  1452.204-71  and  S  1452.204-72  of  this 
title  shall  be  adhered  to. 

Subpart  1480.5— Clauaes  and  NoUcm 

91480.501    NoUc*  of  Raatrlctlon  and 
Cartlflad  Offaror'a  Raaponaa. 

(a)  Each  solicitation  issues  under  the 
Part  shall  contain  a  notice  that  the 
proposed  acquisition  is  restricted  to 
certified  Indian/Alaska  Native 
economic  enterprises;  and,  solicitation 
responses  received  from  other  than 
Indian/Alaska  Native  economic 
enterprises  shall  be  considered  non- 
responsive  and  shall  be  rejected. 

(b)  The  following  clause  shall  be 
included  with  all  Bureau  solicitations  to 
comply  with  S  1480.203(a)  and  this 
section: 

(1)  This  (Invitation  for  Bid)  (Request 
for  Proposal)  is  issued  under  the 
authority  of  the  Act  of  June  25, 1910  (The 
Buy  Indian  Act  25  U.S.C.  47). 
Accordingly,  to  be  considered 
responsive  to  this  solicitation,  the 
offeror  must  present  written  evidence  in 
its  (bid)  (proposal)  that  its  economic 
enterprise  lo  100%  owned-and-controlleo 
by  Indian(s)/Alaska  Native(s).  Said 
enterprise  shall  have  been  established 
prior  to  (bid)  (proposal)  opening  for  this 
contract.  The  ownership-and-control 
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criterion  •hal>  be  maintained  for  the 
contract  term  if  award  is  made  to  said 
enterprise. 

(2)  (Bids)  (Proposals)  received  from 
non-Indian  offerors  shall  be  considered 
non-responsive  and  shall  be  rejected. 

(c)  In  response  to  a  specific  Bureau 
solicitation  (bid  or  proposal)  for  an 
acquisition  under  this  Part,  the  certified 
economic  enterprise  shall  also  provide 
the  following  details  in  its  response 
document: 

(1)  Description  of  the  part  of  the  work 
contemplated  being  done  by  its  own 
forces. 

(2)  Description  of  the  source  of  human 
resources  (other  than  management 
personnel  covered  above)  for  the  work 
performed  by  the  economic  enterprise. 

(3)  Description  of  the  method(s)  of 
recruiting  and  training  Indian/Alaska 
Native  employes,  indicating  the  extent 
of  soliciting  employment  of  Indian/ 
Alaska  Native  perils,  as  required  by 
Section  7(b)  of  Pub.  L  93-638  (25  U.S.a 
452  and  implemented  under  48  CFR 
1404.70). 

(4)  Description  of  how  subcontractors 
(if  any)  will  be  selected  in  compliance 
with  Section  7(b)  of  Pub.  L  93-638  (25 
U.S.C.  452),  and  implemented  under  48 
CFR  1404.70  and  S  1480.403  of  this  Part. 
Offeror  shall  furnish  the  names  of 
Indian/Alaska  Native  persons  or  firms 
being  considered  for  subcontracts  (if 
any);  indicate  what  portion  of  the  work 
they  would  be  performing;  and.  provide 
qualifications  of  the  key  personnel  that 
will  be  assigned  to  the  contract. 

$14*0.502    SubcwrtiBCliiig. 

The  following  clause  shall  be  inserted 
in  Act  contracts  when  required  by 
S  1480.402:  The  certified  contractor  shall 
perform  work  with  its  own  forces 

amounting  to  not  less  than * 

percent  of  the  work,  exclusive  of  the 
cost  of  materials,  supplies,  and 
administration  to  the  prime  contractor. 
Failure  on  the  part  of  the  certified 
contractor  to  submit  a  subcontracting 
plan  and  to  perform  the  designated 
percentage  of  the  work  may  be  grounds 
for  default  termination. 
I W.  Fritz. 


Acting  Assistant  Secretary— Indian  Affairs. 


(ntOecl 
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•  InaeH  tbe  •pproprlate  percentage  fignre  from 
i  14aa«02(b)  or  at  detarmioad  by  the  Contracting 
OfRcer  baaed  on  an  exception  granted  by  the 
Aaaiatant  Secretary — Indian  A/faira. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1803, 1804, 1805, 1812, 
1813, 1814, 1815, 1816,  1817. 1825, 
1827. 1831, 1832.  1835,  1842. 1844. 
1845,  and  1852 

Acquisition  Regulations;  Promulgation 
of  NASA  FAR  Supplement  Oiractiva 
84-3 

AOCNCY:  Procurement  Policy  Division, 
National  Aeronautics  and  Space 
Administratioa 
action:  Proposed  rule. 

SUMMARY:  This  document  proposes 
miscellaneous  amendments  to  the 
NASA  acquisition  regulations  contained 
in  NASA  FAR  Supplement  Directive 
(NFSD)  84-3. 

EFFECTIVE  DATE:  Comments  are  due  no 
later  than  December  17, 1984. 
AOORESS:  Comments  should  t>e 
addreassed  to:  Office  of  Procurement, 
NASA  Headquarters,  Procurement 
Policy  Division  (Code  HP),  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Wilson,  Procurement  Policy 
Division  (Code  HP),  Office  of 
Prociuement,  NASA  Headquarters, 
Washington.  D.C.  20546,  Telephone: 
(202)  453-21ia 

SUPPLEMENTARY  INFORMATION:  Ni\SA 
FAR  Supplement  (NFS)  amendments 
incorporated  in  proposed  NFSD  84-3 
affect  the  following  acquisition 
regulatory  subjects:  Identical  Bid  Report 
Contract  Execution,  Purchase  Order  and 
Related  Forms,  Contract  Clauses,  Use 
and  [hsclostu^  of  Proposal/Quotation 
Information,  Unsolicited  Proposals, 
Allowable  Costs  and  Funding,  Foreign 
Acquisition,  Date  of  Incurrence  of  Costs, 
New  Technology  Reporting.  NASA 
Participation  in  Contractors'  Purchasing 
Systems  Reviews  (CPSR's),  Records  and 
Reports  of  Government  Property, 
Solicitation  Provisions  and  Contract 
Clauses,  Procurement  Request  Overlay 
Method.  Contract  Order  of  Precedence, 
Late  Submissions,  Modifications,  and 
Withdrawals  of  Proposals,  Fixed-Price 
Incentive  Contracts,  approval  of  Option 
Quantities,  Purchases  Under  the  Trade 
Agreements  Act. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  October  4, 1982,  exempted  agency 
procurement  regulations  from  Executive 
Order  12291.  NASA  certifies  that  diis 
doctunent  will  not  have  a  significant 
economic  effect  on  a  substantial  nimiber 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  This 


rule  provides  tmiformity  with  other 
Federal  agencies  and  reduces  the 
administrative  impact  on  bidders  as  set 
forth  in  OFPP  Policy  Letter  83-2. 

List  of  Subjects  in  48  CFR  Ch.  18 

Government  procurement 

Accordingly,  it  is  proposed  to  amend 
48  CFR  Ch.  18  as  set  forth  below. 
LJE.  Hopkins. 

Deputy  Assistant  Administrator  for 
Procurement. 

1.  The  authority  citation  for  48  CFR 
Ch.  18  reads  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

2.  Section  1803.303  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

1803.303    Reporting  suspected  antitrust 
vioiations. 

•        •        •        •        • 

(c)  The  contracting  officer  shall 
submit  the  identical  bid  report  required 
by  FAR  3.303(d)  to  NASA  Headquarters 
Code  HP.  The  report  shall  include  the 
reasons  for  suspecting  collusion. 

PART  1804— ADMINISTRATIVE 
MATTERS 

3.  Section  1804.103  is  revised  to  r^ad 
as  follow: 

1804.103    Contract  claus*. 

See  Subpart  1804.72.  Review  and 
Approval  of  Contractual  Instruments. 
When  the  clause  at  FAR  52.204-1. 
Approval  of  Contract,  is  used,  the 
Schedule  shall  provide  that  the 
Assistant  Administrator  for 
Prociu*ement  is  the  official  referred  to  in 
the  clause. 

PART  1805— PUBUCIZINQ  CONTRACT 
ACTIONS 

1805.303-70    [Amended] 

4.  Section  1805.303-70  is  amended  by 
revising  the  parenthetical  material  in 
paragraph  (a)(l)(iii)  to  read  "(but  see 
1815.413)". 

PART  1812— CONTRACT  DEUVERY 
OR  PERFORMANCE 

1812.102    [Amended] 

5.  The  heading  of  section  "1812.102 
Contract  clauses."  is  redesignated  as 
"1812.104  Conti-act  clauses."  The  text  of 
section  1812.102.  consisting  of 
paragraphs  (a)  and  (b).  is  given  a  new 
subsection  heading  reading  "1812.104-70 
Additional  clauses." 


/ 


PART  ItlS-SMALL  PURCHASE  AND 
OTHER  SIMPUFIEO  PtJRCHASE 
PROCEDURES 

6.  Sectioa  1813.506-3  is  added  to  read 
as  follows: 

1813.505-3    Standard  Form  44.  Purchase 
Order>lnvoice-Voucher. 

The  $2,500  ceiling  for  use  of  the 
Standard  Form  44  at  FAR  13.505-3  is 
raised  to  $10,000  for  purchases  of 
aviation  fuel  and  oil  only. 

7.  Section  1813.7002  is  amended  by 
removing  the  word  "or"  after  paragraph 
(e).  inserting  the  word  "or"  after 
paragraph  (f)  and  adding  new  paragraph 
(g)  to  read  as  follows: 

1813.7002    Umttations  on  use 
*         •         *         *         • 

(g)  The  amount  of  the  purchase  is  over 
$2,500  (unless  the  purchase  is  made 
under  a  BPA). 

PART  1814— FORMAL  ADVERTISING 

8.  Section  1814.201-3  is  added  to  read 
as  follows: 

1814.201-3    Part  II— Contract  ctausee. 

Section  I,  Contract  clauses.  The 
contracting  officer  shall  insert  in 
invitations  for  bids  and  resulting 
contracts  the  clause  at  1852.214-70. 
Contract  Order  of  Precedence,  except  in 
those  for  construction  or  that  do  not 
follow  the  uniform  contract  format  The 
clause  may,  however,  be  revised  as 
appropriate  and  used  in  contracts  for 
construction  or  that  do  not  follow  the 
uniform  contract  format 

PART  181S-CONTRACT1NG  BY 
NEGOTIATION 

9.  Section  1815.406-3  is  added  to  read 
as  follow: 

18 1 5.406-3    Part  II— Contract  clauses. 

Section  I,  Contract  clauses.  The 
contracting  officer  shall  insert  the  clause 
at  1852.215-73,  Contract  Order  of 
Precedence-Negotiation,  in  requests  for 
proposals,  requests  for  quotations,  and 
negotiated  contracts  to  which  the 
uniform  contract  format  applies.  The 
clause  may,  however,  be  revised  as 
appropriate  and  used  in  contracts  to 
which  the  uniform  contract  format  does 
not  apply. 

10.  Section  1815.407  is  revised  to  read 
as  follow: 

1815.407    Solicitation  provisions. 
The  clause  prescribed  at  FAR 
15.407(c)(B)  shall  not  be  used  in  NASA 
solicitations.  See  instead  1815.407-70. 

11.  Section  1815.407-70  is  added  to 
read  as  follow: 


1815.407-78    NASAeoHdtationprovlsiona. 

The  caatracting  officer  shall  insert  hi 
requests  for  proposals  and  requests  for 
quotations  other  than  foe  Information  or 
planning  purposes  tbe  proviaJaa  at  18- 
52.215-72,  Restriction  on  Use  and 
Disclosure  of  Proposal/Quotation 
Information  Pata). 

12.  Section  1815.413  is  revised,  and 
1815.413-2  is  added  to  read  as  follows: 

1815j«13    Diacloeureanduaeof 
Information  iMfore  award. 

(a)  The  alternate  procedures  at  FAR 
15.413-2  shall  be  used  for  NASA 
procurements  in  lieu  of  those  prescribed 
at  FAR  15.413-1.  The  policies  and 
procedures  of  FAR  15.413  and  1815.413-2 
shall  apply  after  as  well  as  before 
award.  The  Notice  at  FAR  15.413-2(e) 
shall  be  placed  on  the  cover  sheet  of  all 
proposals,  whether  solicited  or 
unsolicited.  (See  1805.303-70(a)(l)(iii) 
regarding  release  of  the  names  of  firms 
which  submitted  bids  or  proposals.) 

(b)  During  evaluation  proceedings, 
whether  or  not  a  Source  Evaluation 
Board  is  used,  NASA  personnel 
participating  in  any  way  in  evaluating 
proposals  shall  not  reveal  any 
information  concerning  the  evaluation  to 
anyone  who  is  not  also  participating  in 
the  same  evaluation  proceedings,  and 
then  only  to  the  extent  that  such 
information  is  required  in  connection 
with  the  evaluation.  When  non-NASA 
personnel  participate  in  evaluation 
proceedings,  they  shall  be  instructed  to 
observe  these  restrictions.  (Information 
will  be  provided  to  unsuccessful  offerors 
in  accordance  with  FAR  15.1002  and 
section  1815.1002  of  this  regulation.) 

1815.413-2    AMamatelL 

(a)  General.  The  references  In  FAR 
15.413-2  to  the  clause  at  FAR  52.215-12 
shall  be  considered  to  be  references  to 
the  clause  at  1852.215-72. 

(b)  Policy.  It  is  NASA  policy  to  have 
proposals  evaluated  by  the  most 
competent  technical  and  management 
sources  available  in  NASA  and  JPL 
Proposals  may  be  disclosed  to  Jet 
I^opulsion  Laboratory  (JPL)  personnel 
for  evaluation  purposes;  however,  JPL 
personnel  participating  in  evaluation 
proceedings  shall  be  instructed  to 
observe  the  restrictions  in  FAR  15.413 
and  1815.413.  In  processing  a  proposal 
for  evaluation  by  Board,  Committee,  or 
otherwise,  NASA  may  find,  in  some 
instances,  that  it  is  necessary  to  disclose 
a  proposal  outside  the  Government  to 
meet  its  evaluation  needs.  Such  outside 
evaluation  may  be  made,  provided  the 
requirements  in  paragraphs  (c)  and  (d) 
below  are  met. 

(c)  Approval  Under  FAR  15.413- 
2(f)(1).  only  the  Assistant  Administi-ator 


for  Procurement  NASA  Headquarters, 
or  designee  is  authorized  to  malce  a 
decision  to  disclose  a  proposal  outside 
the  Government  or  JPL.  except  that  (1) 
proposals  submitted  in  response  to 
"Announcements  of  Opportunity"  may 
be  (fisclosed  in  accordance  with  NHB 
8030.6A  and  NMI  1156.4F  and  any 
amendments  thereto  and  (2)  unsolicited 
proposals  may  be  disclosed  with  the 
concurrence  of  the  NASA  official  one 
level  higher  than  the  NASA  program 
official  responsible  for  overall  conduct 
of  the  evaluation. 

(d)  Agreement  with  evaluator.  When, 
in  accordance  with  paragraph  (c)  above, 
it  is  determined  to  disclose  a  proposal 
outside  the  Government  or  JPL,  the 
following  agreement  or  similar 
appropriate  arrangement  for  tbe 
treatment  of  the  proposal,  shall  be 
obtained  in  writing  from  the  evaluator 
prior  to  disclosure.  Also,  the  releasing 
official  shall  review  the  proposal  to 
ensure  that  the  Notice  at  FAR  15,413- 
2(e)  (see  1815.413)  is  affixed  before  it  is 
disclosed  to  the  evaluator. 

Conditioiu  for  Evaliiatioo  of  Pn^msab 
(DecemtMT  1S84) 

(a)  Whenever  NASA  furnishes  a  proposal 
for  evaluation,  the  recipieat  agrees  to  use  the 
information  contained  in  the  proposal  only 
for  NASA  evaluation  purposes. 

(b)  This  requirement  does  not  apply  to 
infonnatioD  obtained  from  another  sotirce 
without  restrictioa. 

(c)  The  NASA  Notice  on  the  cover  sheet 
and  any  notice  which  may  have  been  placed 
on  the  proposal  by  its  originator  shall  be 
applied  to  any  reproduction  or  abstract  Upon 
compietioa  of  tlie  evaluation,  the  recipient 
shall  return  all  copies  of  the  proposal  and 
abstracts,  if  any,  to  the  NASA  office  whidi 
initially  furnished  the  proposal  for 
evaluation. 

(d)  Unless  authorized  by  the  NASA 
initiating  office,  the  recipient  shall  not 
contact  the  originator  of  the  proposal 
concerning  any  aspect  of  its  contents. 
(End  of  agreement) 

13.  Section  1815.505  is  revised  to  read 
as  follows: 

1815.505    Content  Of  uneottdtad 


Proposals  for  renewal  of  ongoing 
projects  are  generally  simple  to  prepare. 
However,  they  should  cover  the 
identifjring  number  of  the  basic  contract 
or  oUier  agreement  and  the  items  listed 
at  FAR  15.505(a)  through  (c),  particularly 
as  dictated  by  changes  since  the  original 
award  was  made.  Prior  contact  with  the 
NASA  technical  officer  is  advisable  to 
determine  the  optimtmi  amount  of 
technical  information  to  include. 

14.  Sections  1815.508, 1815.508-7a 
1815.509  and  1815.509-70  are  added  to 
read  as  follows: 
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1t1S.5M    ProWbWont. 

FAR  15.508(b)  shall  not  apply  to 
NASA.  See  instead  1815.5O&-70. 

1t1S.5(»-70    NASA  proMbMoiw. 

Information  (data)  contained  in 
unsolicited  proposals  furnished  to  the 
Government  is  to  be  used  for  evaluation 
purposes  only.  Disclosure  outside  the 
Government  for  evaluation  is  permitted 
only  to  the  extent  authorized  by,  and  in 
accordance  with  the  procedures  set 
forth  in.  FAR  15.413-2  and  1815.413. 

1t1S.5M    Umltod  UM  Of  dMa. 

FAR  15.509  shall  not  apply  to  NASA. 
See  instead  1815.509-70. 

ltlS.509-70    Umltad  UM  Of  propoMta. 

(a)  The  Government's  limited  use  of 
proposals  does  not  require  that  the 
proposal  bear  a  restrictive  notice. 
Proposers  should,  however,  in  order  to 
maximize  protection  of  proposal 
information  that  constitutes  trade 
secrets  or  other  information  that  is 
commercial  or  fmancial  and  privileged 
or  confidential,  place  the  following 
notice  on  the  title  page  and  specify  the 
information  to  be  made  subject  to  the 
notice  by  inserting  appropriate 
identification,  such  as  page  numbers,  in 
the  notice.  In  any  event,  unsolicited 
proposal  information  will  be  protected 
to  the  extent  permitted  by  law.  but  the 
Government  assumes  no  liability  for  use 
or  disclosure  of  information  not  made 
subject  to  the  notice. 

RMtrictfon  on  Um  and  Disclomira  of  Propoul 
Infonnatian 

The  information  (data)  contained  in  [- 


insert  page  numbers  or  other  identification] 
of  this  proposal  constitutes  a  trade  secret 
and/or  information  that  is  commercial  or 
financial  and  confidential  or  privileged.  It  is 
furnished  to  the  Government  in  confidence 
with  the  understanding  that  it  will  not. 
without  permission  of  the  offeror.  t>e  used  or 
disclosed  other  than  for  evaluation  purposes: 
provided,  however,  that  in  the  event  a 
contract  is  awarded  on  this  proposal  the 
Government  shall  have  the  right  to  use  and 
disclose  this  information  (data)  to  the  extent 
provided  in  the  contract.  This  restriction  does 
not  limit  the  Government's  right  to  use  or 
disclose  this  information  (data)  if  obtained 
from  another  source  without  restriction. 

(End  of  notice) 

(b)  If  an  unsolicited  proposal  is 
received  with  a  more  restrictive  legend 
than  that  set  forth  in  paragraph  (a) 
above,  the  procedures  of  FAR  15.413- 
2(c)  are  to  be  followed. 

(c)  Upon  receipt  the  Government 
notice  prescribed  in  FAR  15.413-2  (e) 
shall  be  placed  on  the  cover  sheet  of  all 
luisolicited  proposals. 

(d)  Unsolicited  proposals  shall  be 
evaluated  outside  the  Government  only 
to  the  extent  authorized  by,  and  in 


accordance  with,  the  procedures 
prescribed  in  FAR  15.413-2(f)  and 
1815.413. 

(e)  In  the  event  of  a  request  under  the 
Freedom  of  Information  Act  for  any 
information  contained  in  an  unsolicited 
proposal,  the  procedures  of  FAR  15.413- 
2(g)  are  to  be  followed. 

PART  1816— TYPES  OF  CONTRACTS 

15.  Section  1816307  is  added  to  read 
as  follows: 

1816.307    Contract  dMMM. 

In  solicitations  and  contracts 
containing  the  clause  at  FAR  52.216-8, 
Fixed  Fee.  or  FAR  52.216-10,  Incentive 
Fee,  the  Schedule  shall  include 
appropriate  terms,  if  any,  for  provisional 
billing  against  fee. 

16.  Section  1816.403  is  added  to  read 
as  follows: 

1816.403    HxMt-prtc*  Incontiv*  contracts. 

The  determination  and  findings 
required  by  FAR  16.403(c)  may  be  signed 
by  the  contracting  officer  for  individual 
purchases  and  contracts. 

PART  1817— SPECIAL  CONTRACTING 
METHODS 

17.  Section  1817.203  is  added  to  read 
as  follows: 

1617.203    Solicitations. 

The  "authorized  person"  mentioned  in 
FAR  17.203(g)(2)  is  hereby  designated  as 
being  the  Procurement  Officer. 

PART  1825— FOREIGN  ACQUISITION 

18.  Section  182S.102(c)  is  revised  to 
read  as  follows: 

162S.102    PoNcy. 


(c)  Determinations  made  under 
1825.102(a)  shall  be  approved  by  the 
Head  of  the  Installation  if  the  contract  is 
estimated  to  exceed  $1,000,000. 

19.  Section  1825.103(b)  is  revised  to 
read  as  follows: 

1S25. 103    Agr— manU  wtth  cartain  f oralgn 
govammanta. 

•        •        *        •         • 

(b)  The  procedures  in  paragraph  (a) 
above  do  i^t  apply  to  or  affect  items — 

(1)  Listed  in  FAR  25.108; 

(2)  Determined  to  be  nonavailable 
under  1825.102;  or 

(3)  Contracts  for  basic  and  applied 
research  in  Canada.  (See  NMI  1362.1.) 


1625.401    (RanM>vad] 
20.  Section  1825.401  is  removed. 


PART  1827— PATENTS,  DATA,  AND 
COPYRIGHTS 

21.  Section  1827.375-2  is  amended  by 
adding  before  the  beginning  sentence  of 
paragraph  (a)  the  paragraph  designator 
"(1)"  and  by  adding  paragraph  (2)  to 
read  as  follows: 

1627.375-2    Follow-up  l>y  contractor. 
(a)  Contractor  procedures.  (1)  *  *  * 
(2)  In  order  to  ensure  that  there  is 
adequate  understanding  of.  and 
commitment  to,  the  reporting 
requirements  of  the  New  Technology 
clause,  prospective  contractors  under 
any  NASA  contract  having  an  estimated 
cost  of  $2,500,000  or  more  (or  a  lesser 
dollar  amount  where  deemed 
appropriate)  that  contains  the  clause 
may  be  required  to  submit  for  approval 
a  detailed  plan  for  New  Technology 
Reporting.  (See  1835.003-71.) 


PART  1831-CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

22.  Section  1831.170  is  added  to  read 
as  follows: 

1631.170    Contract  dauaaa. 

The  contracting  officer  shall  insert  the 
clause  at  1852.231-71,  Date  of  Incurrence 
of  Costs,  in  cost-reimbursement 
contracts  for  which  specific  coverage  of 
precontract  costs  is  authorized  in 
accordance  with  FAR  31.205-32. 

PART  1832-CONTRACT  FINANCING 

23.  Section  1832.704  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

1632.704    Limitation  of  coat  or  funda. 

•         •         *        *        * 

(b)(1)  In  contracts  that  contain  the 
clause  at  FAR  52.232-22.  Limitation  of 
Funds,  add  the  following  in  the 
Schedule: 

Contract  Fudtiing 

(a)  For  purposes  of  payment  of  cost, 
exclusive  of  fee.  pursuant  to  the  Limitation  of 
the  Funds  clause,  the  total  amount  allotted  by 

the  Government  to  this  contract  is  S 

(insert  amount  of  funds  presently  available 
for  payment  of  the  estimated  cost  exclusive 
of  fee).  The  above  allotment  is  for 

(insert  items  covered)  and 

covers  the  following  period  of  performance: 
(insert  applicable  period). 

(b)  An  additional  amount  of  $ (insert 

amount  of  funding  presently  available  for 
payment  of  fee  only)  is  obligated  under  this 
contract  for  payment  of  fee. 

(End  of  article) 

(2)  It  is  not  necessary,  although  it  is 
not  prohibited,  to  have  separate 
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financial/accounting  data  for  cost  and 
fee.  The  breakdown  is  required  only  in 
the  above  schedule  article. 

(3)  When  amending  the  above  to 
increase  funding,  installations  may  find 
it  is  helpful  to  show  the  old  amounts,  the 
amount(s)  added,  and  the  new  totals. 

(4)  The  amount  of  funds  obligated  for 
fee  should  always  be  at  least  sufficient 
to  pay  fee  anticipated  to  be  earned  by 
the  contractor  for  the  work  to  which  the 
amount  allotted  for  the  estimated  cost 
applies. 

PART  1835— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

24.  Section  1835.071  is  added  to  read 
as  follows: 

1835.003-71    Plan  for  Now  taOmoioay 
roporting. 

(a)  in  conformance  with  section  305(b) 
of  the  National  Aeronautics  and  Space 
Act  of  1958  (42  U.S.C.  2457(b)).  as  well 
as  with  said  section  203(a).  it  is  NASA 
policy  to  obtain  the  prompt  reporting  of 
any  invention,  discovery,  improvement 
or  innovation  (i.e.,  items  of  new 
technology,  whether  or  not  patentable) 
made  in  the  performance  of  NASA 
contracts  for  the  purpose  of  providing 
for  the  widest  practical  and  appropriate 
dissemination  of  the  results  thereof.  The 
NASA  Technology  Utilization  Program 
has  been  established  to  help  carry  out 
this  purpose,  and  the  clause  at  1852.227-' 
70,  New  Technology,  is  included  in 
certain  NASA  contracts  to  assure  the 
prompt  reporting  of  such  inventions, 
discoveries,  improvements  and 
innovations. 

(b)  In  order  to  ensure  that  there  is 
adequate  understanding  of  the 
requirements  for  new  technology 
reporting  in  certain  contracts  containing 
the  clause  at  1852.227-70,  New 
Technology,  a  contractor  may  be 
requested  in  response  to  a  solicitation 
for  any  such  contract  to  (1)  provide 
estimates  of  cost  and  manpower 
requirements  to  perform  new  technology 
reporting,  and  (2)  if  selected  for 
negotiation,  provide  a  detailed  plan  as 
to  how  such  reporting  is  to  be  carried 
out.  (See  1852.235-72.  Plan  for  New 
Technology  Reporting.) 

25.  Section  1835.070  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

1835.070    NASA  contract  clauaaa. 

*  •  *  •  * 

(c)  The  contracting  officer  shall  insert 
the  provision  at  1852J235-72,  Plan  for 
New  Technology  Reporting,  in  any 
solicitation  for  any  contract  estimated  to 
cost  $2,500,000  or  more  if  such  contract 
is  also  to  contain  the  clause  at  1852.227- 
70.  New  Technology,  unless,  in 
consultation  with  the  installation  New 


Technology  Officer,  the  contracting 
officer  determines  that  the  provision  is 
not  appropriate.  In  addition,  the 
contacting  officer  may  insert  the 
provision  in  a  solicitation  for  any  such 
contract  of  a  lesser  dollar  amount  if 
deemed  appropriate  after  consultation 
with  the  installation  New  Technology 
Officer. 

PART  1842— CONTRACT 
ADMINISTRATION 

26.  Section  1842.202-71  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

1642.202-71    Dalagationa  to  audtt  officaa. 
•        •        *        «        » 

(a)  *  *  *  Audit  functions  include  but 
are  not  limited  to  contract  cost  and  price 
audits,  estimating  systems  surveys, 
review  of  accounting  systems  (see  also 
1815.871(b)),  and  appoval  of  vouchers 
for  provisional  payment. 

PART  1844— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

27.  Section  1844. 302-70  is  amended  by 
revising  naragraph  (b)  to  read  as 
follows: 

1844.302-70    Contractors'  purcttaalng 
•ystam  ravtawa  conductad  by  ttta 
Dapartmant  of  Dafanaa. 


(b)  NASA  installations  desiring  to 
provide  full  time  participants  for  any 
DOD  CPSR  shall  forward  a  request  for 
such  participation  to  the  Assistant 
Administrator  for  Procurement,  Code 
HP,  for  approval.  Incidental  assistance 
by  NASA  pei^onnel  to  DOD  personnel 
who  are  performing  CPSR's  for  NASA 
does  not  require  Headquarters  approval. 

PART  1845— GOVERNMENT 
PROPERTY     , 

1845.505-6    [Aibandad] 

28.  The  section  heading  is  amended  by 
removing  the  word  "plant." 

1845.505-670    [AmandadI 

29.  Section  1845.505-«70(b)  is 
amended  by  removing  the  second 
sentence  beginning  with  the  word 
"Reporting"  and  ending  with  the  word 
"change." 

PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1652.212-71    [Amandad] 

30.  Section  1852.212-71  is  amended  by 
revising  the  citation  "1812.102(b)"  to 
read  "1812.104-70(b)." 

31.  Section  1852.214-70  is  added  to 
read  as  follows: 


1652.214-70    Contract  order  Of 
pracadanca. 

As  prescribed  in  1814.201-3,  insert  the 
following  clause: 

Contract  Order  of  Precedence  (Decamber 
1964) 

Any  inconsistency  in  this  contract  shall  be 
resolved  by  giving  precedence  in  the 
following  order  (a)  the  Schedule  (excluding 
the  specifications);  (b)  contract  clauses:  (c) 
other  docimients,  exhibits,  and  attachments: 
and  (d)  the  specifications. 

(End  of  clause) 

32.  Section  1852.215-12  is  added  to 
read  as  follows: 

1852.215-12    naatrtebon  on  dtactoaura  and 
uaaof  data. 

As  prescribed  in  1815.407,  this  clause 
shall  not  be  used  in  NASA  solicitations. 
See  instead  1852.215-72. 

33.  Sections  1852.215-72  and  1852.215- 
73  are  added  to  read  as  follows: 

1852.215-72    Rastriction  on  uaa  and 
diadoaura  of  propoaaiy  quotation 
Information  (data). 

As  prescribed  in  1815.407-70,  insert 
the  following  provision  in  all  requests 
for  proposals  and  requests  for 
quotations  other  than  those  for 
information  or  planning  piuposes. 

Restriction  on  Use  and  Disclosura  of 
Proposal /Quotatioo  Infonnation  (Data) 
(December  1964) 

It  is  NASA  policy  to  use  information 
contained  in  proposals  and  quotations  for 
evaluation  purposes  only.  >AiiiiIe  this  policy 
does  not  require  that  the  proposal  or 
quotation  bear  a  restrictive  notice,  offerors  or 
quoters  should,  in  order  to  maximize 
protection  of  trade  secrets  or  other 
information  that  is  commercial  or  financial 
and  confidential  or  privileged,  place  the 
following  notice  on  the  title  page  of  the 
proposal  or  quotation  and  specify  the 
information,  subject  to  the  notice  by  inserting 
appropriate  identification,  such  as  page 
numbera,  in  the  notice.  In  any  event, 
information  (data)  contained  in  proposals 
and  quotations  will  he  protected  to  the  extent 
permitted  by  law,  but  NASA  assumes  no 
liabihty  for  use  and  disclosure  of  information 
not  made  subject  to  the  notice. 

Restriction  on  Use  and  Disclosure  of  Proposal 
and  Quotation  Information  (Data) 


The  information  (data)  contained  in  /- 


insert  page  numbers  or  other  identification 

]  of  this  proposal  or  quotation 

constitutes  a  trade  secret  and/or  information 
that  is  commercial  or  financial  and 
confidential  or  privileged.  It  is  furnished  to 
the  Government  in  confidence  with  the 
understanding  that  it  will  not,  without 
permission  of  the  offeror,  be  used  or 
disclosed  for  other  than  evaluation  purposes: 
provided,  however,  that  in  the  event  a 
contract  is  awarded  on  the  basis  of  this 
proposal  or  quote  tion  the  Government  shall 
have  the  right  to  use  and  disclose  this 
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information  (data)  to  the  extent  provided  in 
the  contract.  This  restriction  does  not  limit 
the  Government's  right  to  use  or  disclose  this 
information  (data)  if  obtained  from  another 
source  without  restriction. 

(End  of  provision) 

1  SS2.2 1 S-73    Contract  ord«r  of 
prtc«d«nc« — rwgotiatioa 

As  prescribed  in  1S15.406-3.  insert  the 
following  clause: 

Contract  Order  of  Precadence — Negotiatioa 
(DwemtMr  IBM) 

Any  inconsistency  in  this  contract  shall  be 
resolved  by  giving  precedence  in  the 
following  order  (a)  the  Schedule  (excluding 
the  specifications):  (b)  contract  clauses:  (c) 
other  documents,  exhibits,  and  attachments: 
and  (d)  the  specifications. 

(End  of  clause) 

34.  Section  1852.216-7  is  amended  by 
adding  the  following  sentence  at  the  end 
of  the  paragraph: 

1»S2.216-7    AaomMa  cost  and  paymanL 

*  *  *  Paragraph  (a)  of  the  clause  at 
FAR  52^6-7  shall  be  modifled  as 
specified  in  1852.216-770.  If  the  contract 
is  with  a  non-profit  organization,  modify 
the  clause  by  deleting  from  paragraph 
(a)  the  words  "Subpart  31.2"  and 
substituting  for  them  "Subpart  31.7". 

35.  Section  1852.216-770  is  added  to 
read  as  follows: 

1tS2^1«-770    ANowaMa  coat  and 
payinanl    NASA  davlation. 

When  used  in  NASA  solicitations  and 
contracts,  the  first  sentence  of 
paragraph  (a)  of  the  clause  at  FAR 
52.216-7.  Allowable  Cost  and  Payment, 
shall  be  modified  to  read:  "The 
Government  shall  make  payments  to  the 
Contractor  when  work  progresses, 
approximately  30  days  after  receipt  of 
each  proper  invoice  or  voucher,  in 
amounts  determined  to  be  allowable 

36.  Section  1852.231-71  is  added  to 
read  as  follows: 


1t52.231-71    Data  of  Incurranca  of  coata. 

As  prescribed  in  1831.170,  insert  the 
following  clause  in  cost-reimbursement 
contracts  for  which  specific  coverage  of 
precontract  cost  is  authorized  in 
accordance  with  FAR  31.205-32. 

Data  of  Incurreoca  of  Costa  (DacMnber  19M) 

The  Contractor  shall  be  entitled  to 
reimbursement  for  costs  incurred  in  an 

amount  not  to  exceed  $ on  or  after 

which,  if  incurred  after  this 


contract  had  been  entered  into,  would  have 
l>een  reimbursable  under  the  provisions  of 
this  contract. 

(End  of  clause) 

37.  Section  1852.232-78  is  amended  by 
revising  the  clause  date  to  read 
"December  19B4"  in  place  of  "April 
1984"  and  by  adding  to  the  clause 
paragraph  (b)(2](iv)  to  read  as  follows: 

^%S2Jt3^-n    Paymant  information. 

(iv)  Recipient  Contractor's  account  number. 

38.  Section  1852.235-72  is  added  to 
read  as  follows: 

18S2.23S-72    Plan  for  naw  tachnotogy 
raportino. 

As  prescribed  in  1835.070(c),  the 
contracting  officer  shall  insert  the 
following  provision  in  any  solicitation 
for  any  contract  estimated  to  cost 
$2,500,000  or  more  if  such  contract  is 
also  to  contain  the  clause  at  1852.227-70, 
New  Technology  imless,  in  consultation 
with  the  installation  New  Technology 
Officer,  the  contracting  officer 
determines  that  the  provision  is  not 
appropriate.  The  contracting  officer  may 
insert  the  provision  in  solicitations  for 
such  contracts  of  a  lesser  dollar  amount 
if  deemed  appropriate  after  consultation 
with  the  installation  New  Technology 
officer. 

Plan  for  Naw  Technology  Reporting 
(December  19M) 

The  offeror  shall,  in  the  proposal  in 
response  to  this  solicitation  provide  estimates 


of  the  cost  and  manpower  requirements  to    \ 
perform  the  new  technology  reporting 
required  by  the  clause  at  1852.277-70,  New 
Technology,  to  be  included  in  any  resulting 
contract.  In  addition,  if  selected  for 
negotiation,  the  Offeror  will  be  required  to 
submit  for  approval  prior  to  contract 
execution  a  detailed  plan  for  New 
Technology  Reporting  setting  forth  the 
manner  in  which  the  offeror  will  meet  the 
new  technology  reporting  requirements  of  the 
New  Technology  clause.  Such  plan  shall,  at  a 
minimum — 

(a)  Identify  the  specific  areas  of  technical 
effort  which  are  considered  likely  to  generate 
new  technology: 

(b)  Describe  the  means  by  which  project 
supervisory  and  technical  personnel  will  be 
advised  of  the  responsibilities,  details  and 
benefits  of  new  technology  reporting: 

(c)  Describe  the  procedures  to  be 
established,  maintained  and  followed  for 
review  of  the  effort  to  he  undertaken  for  the 
purposes  of  identification  and  reporting 
(disclosure)  of  new  technology  within  the 
time  periods  and  in  the  manner  prescribed  by 
the  New  Technology  clause; 

(d)  Describe  the  procedure  for  timely 
submission  of  the  interim  and  final  new 
technology  reports  required  by  the  New 
Technology  clause: 

(e)  Describe  the  procedures  for  (1)  selecting 
which  of  NASA's  New  Technology  clause  or 
other  patent  rights  clause  is  to  be  included  in 
each  subcontract  having  as  a  purpose  the 
conduct  of  experimental,  developmental, 
research,  design,  or  engineering  work,  and  (2) 
for  providing  prompt  notification  of  either  the 
award  of  such  subcontracts  or  a 
subcontractor's  refusal  to  accept  the  clause: 
and 

(f)  Idenify  the  individual(s)  assigned 
substantial  and  specific  responsibilities  for 
ensuring  compliance  with  the  requirements  of 
the  New  Technology  clause,  as  well  as  their 
qualifications  and  organizational  placement 
to  discharge  these  responsibilities. 

(End  of  provision) 

(FR  Doc  S*-20728  FUed  11-14-S4;  k4B  ui| 
MLUNO  coot  7S10-01-M 
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DEPARTMENT  OF  AGRICULTURE 

Forme  Under  Review  by  Office  of 
Menagement  and  Budget    - 

November  9, 1964. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  tfie  information 
collection;  (3)  Form  numberfs),  if 
applicable;  (4]  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (8)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  apphes;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 

Department  Clearance  Officer,  USDA. 
OIRM,  Room  404-W  Admin.  Bldg., 
Washington,  D.C.  20250,  (202)  447-2118. 

Comments  on  any  of  the  items  Itsted 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  D.C.  20503,  Attn:  Desk 
Officer  for  AUSDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMN 
Desk  OfRcer  of  your  intent  as  early  as 
possible. 


Extension 

•  Farmers  Home  Administration 

7  CFR  1924-C,  Planning  and  Performing 
Site  Development  Work 

On  occasion 

FmHA  192-20 

State  or  local  governments.  Businesses 
or  other  for-profit,  Non-profit 
institutions.  Small  businesses  or 
organizations:  4,500  responses;  17,244 
hours;  not  applicable  under  3504(h) 

lames  Weibel  (202)  382-1485 

Jane  ABanoit, 

Acting  Departmental  Clearance  Officer. 

[FR  Doc  S^2Sa6$  Filed  11-14-S*;  a:4S  ■■) 
aiLUNQ  COM  M1»41-«i 


Soil  Concervation  Service 

Environmental  Impact;  Troubleeome 
Creek  Waterahed.  MO 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  850);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Troublesome  Creek  Watershed,  Knox, 
Lewis,  and  Marion  Counties.  Missouri. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  F.  Larson,  State  Conservationist, 
Soil  Conservationist  Soil  Conservation 
Service,  555  Vandiver  Drive,  Colombia. 
Missouri  65202,  telephone  314/875-5214. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Paul  F.  Larson,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project.  4 

The  project  concerns  a  plan  for  flood 
control  and  watershed  protection.  The 
planned  works  of  improvement  include 
173^8mall  reservoirs,  and  accelerated 
financial  and  technical  assistance  for 
land  treatment. 


The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contracting 
Paul  F.  Larson. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  A-e5  regarding  State  and 
local  clearii^ghouse  review  of  Federal  and 
federally  assisted  programs  and  projects  are 
applicable) 

Dated:  November  5, 1984. 
Paul  F.  Larson. 
State  ConservationiaL 

(FR  Doc  e4-298ai  Filed  11-14-M:  S:«t  ■») 
aiUJNQ  COOC  S410-1»4I 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

(Docket  Trana-1-«4] 

Advisory  Standards  for  Ctialrs  Used 
Primarily  for  Enplaning  and  Deplaning 
Physically  Handicapped  Passengers; 
Extension  of  Deadline  for  Comment 

AOENCr.  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTKM:  Notice  of  extension  of  deadline 

for  comments. 

SUMMARY:  In  order  to  provide  ample 
time  for  comments  from  the  public  the 
deadline  for  submission  of  comments  on 
advisory  standards  for  chairs  used 
primarily  for  enplaning  and  deplaning 
physically  handicapped  passengers  is 
extended  for  an  additional  30  days. 
DATC  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  postmarked  on  or  before  December 
13. 1984. 

AOORCSS:  Comments  should  be  sent  to: 
Docket  Trans-1-84,  330  C  Street  SW.. 
Room  1010,  Mail  Stop  2101.  Washington. 
D.C.  20202.  Comments  received  will  be 
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available  for  public  inspection  Monday 
through  Friday,  from  9:00  a.m.  to  5KX) 
p-m..  except  for  legal  holidays. 
FOR  nmTHCR  INFORMATION  CONTACT: 
For  information  on  technical  issues 
concerning  this  proposal,  contact  Mr. 
Dennis  Cannon,  Office  of  Technical 
Services.  (202)  472-2700  (voice  or  TDD). 
Information  on  legal  questions  should  be 
addressed  to  Ms.  Linda  Potter,  Office  of 
the  General  Counsel  (202)  245-1801 
(voice  or  TDD).  These  are  not  toll  free 
nimibers. 

For  additional  copies  of  the  proposal, 
contact  Ms.  Michelle  Henson.  OfHce  of 
Technical  Services,  Room  1010,  Mail 
Stop  2101,  330  C  Street,  SW.. 
Washington,  D.C.  20202;  (202  472-2700 
(voice  or  TDD).  Copies  of  proposal  are 
also  available  on  tape  for  those  with 
visual  impairments.  Tapes  may  be 
obtained  at  the  above  address  or  by 
contacting  Ms.  Henson. 
SUPM^MENTARY  INFORMATION:  On 
September  14, 1984.  the  Board  published 
an  invitation  to  comment  on  the 
development  of  Advisory  Standards  for 
Chairs  Used  Primarily  for  Enplaning  and 
Deplaning  Handicapped  Passengers  (49 
FR  36210).  At  its  meeting  of  July  la  1984. 
the  Board  authorized  the  Chairperson  to 
extend  the  original  comment  period  up 
to  30  days,  if  warranted.  To  date,  the 
Board  has  received  a  number  of  requests 
for  such  an  extension,  primarily  from 
organizations  which  wish  to  distribute 
the  invitation  to  their  members.  Since 
the  Board  wishes  to  obtain  the  broadest 
input  from  all  interested  parties  prior  to 
the  development  of  an  advisory 
standard.  I  am  hereby  exercising  the      , 
authority  granted  to  me  by  vote  of  the 
Board. 

Dated  November  1. 1984. 
Mary  Alice  Fold. 
Chairpenon,  AichitecturaJ  and 
Transportation  Barriers  Compliance  Board. 

(FK  Doc  84-30122  FUmI  11-14-M:  »45  un| 


CIVIL  AERONAUTICS  BOARD 

[Ordw  S4-10-118] 

FNnses  Oslev  miration  of  Air  New 

AQCNCv:  Civil  Aeronautics  Board. 
action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  84-10- 
118.  Order  to  Show  Cause. 


r  The  Board  is  proposing  to 
find  that  Air  New  Jersey,  Inc.  is  fit. 
willing,  and  able  to  provide  commuter 
air  carrier  service  under  section 
419(c)(2)  of  the  Federal  Aviation  Act,  aa 
amendeid.  and  the  aircraft  used  in  this 
service  conform  to  aiq)licable  safety 
standards. 


Responses:  All  interested  persons 
wishing  to  respond  to  the  Board's 
tentative  fitness  determination  shall  file 
their  responses  with  the  Special 
Authorities  Division,  Room  915,  Civil 
Aeronautics  Board,  Washington,  D.C. 
20428,  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
November  23, 1964. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  J.  McDermott,  Bureau  of 
Domestic  Aviation,  Civil  Aeronautics 
Board.  1925  Coimecticut  Avenue  NW.. 
Washington,  D.C.  20428  (202)  673-5105. 
SUPPLEMENTARY  INFORMATION:  The 

complete  text  of  Order  84-10-118  is 
available  from  the  Distribution  Section. 
Room  100. 1825  Connecticut  Avenue, 
NW.,  Washington,  DC.  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  84-10-118 
to  that  address. 

By  the  Civil  Aeronautics  Board:  October  25, 
1984. 

Phyllis  T.  Kaylor, 

Secretary. 

pnt  Doc  M-aOOaa  Filed  11-14-M;  8:46  am] 

wujwa  coot  was  •i  ■ 


(Docicat  No*.  42224  and  422S4] 

Complaint  of  Frontier  Holdings  Inc. 
Against  Continential  Air  Lines,  Inc; 
Complaint  of  Western  Air  Lines,  Inc. 
Against  Continential  Air  lines  Inc.; 
Postponement  of  Prehearing 
Conference 

Notice  is  hereby  given  that  the 
prehearing  conference  in  the  above- 
entitled  proceeding  which  had  been 
scheduled  to  be  held  before  the 
undersigned  Chief  Administrative  Law 
Judge  on  November  16, 1984,  is  hereby 
postponed  until  November  23. 1984,  in 
Room  1027  in  the  Universal  Building, 
1825  Connecticut  Ave..  NW., 
Washington.  D.C.  at  lOKX)  a.m.  (local 
time). 

Dated  at  Washington,  D.C,  Noveint>er  B, 
1984. 

EUas  C  Rodriguez. 

Chief  Administrative  Law  Judge.  . 

[FR  Doc  M-aOOH  PiM  11-14-M:  848  ami 

aajjNO  coca  iiss  oi  a 


(Docket  No.  42321] 

Hawaii  One  Corp.;  Fitness 
Investigation;  Prehearing  Conference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
entitled  matter  is  assigned  to  be  held  on 
November  14. 1984,  at  10:00  a.m.  (local 
time),  in  Room  1012.  Civil  Aeronautics 


Board,  1825  Connecticut  Avenue,  NW., 
Washington,  D.C,  before  the 
undersigned. 

In  order  to  facilitate  the  conduct  of  the 
conference,  parties  and  prospective 
parties  shall,  no  later  than  November  13, 
1984,  submit  four  copies  to  the  Judge  and 
one  copy  to  each  party  and  prospective 
party  at  the  office  of  their  counsel  in 
Washington  of  (1)  proposed  stipulations; 
(2)  responses  to  pending  requests  for 
information  and  evidence;  (3)  proposed 
requests  for  additional  information  and 
evidence;  (4)  statements  of  position;  and 
(5)  proposed  procedural  dates. 

Dated  at  Washington.  D.C,  November  6, 
1984. 

Williain  A.  Kana.  Jr., 

Administrative  Law  Judge. 

(FR  Doc  M-XDM  PUad  11-14-M:  MB  unj 
BIUJNQ  COOC  UaS-M-M 


(Docket  Na  42291] 

Royalcoach  AMine  Rtness 
Investigation;  Assignment  of 
Proceeding 

This  proceeding  has  been  assigned  to 
Chief  Administrative  Law  Judge  Elias  C. 
Rodriguez.  Future  communications 
should  be  addressed  to  him. 

Dated  Washington.  D.C.  November  9. 1984. 

Elias  C  Rodriguex. 

Chief  Administrative  Law  Judge. 

[FR  Ooc  M-MOn  Filed  11-14-M:  8.-46  ua| 

MLUNO  COOE  (320-01-11  * 


[Order  S4-1 1-10;  Docket  No.  42291] 

Application  of  Royalcoach  Airilne  for 
Certificate  Authority 

AGENCY:  Civil  Aeronautics  Board. 
action:  Notice  of  Order  Instituting 
Fitness  Investigation.  Order  84-11-10 
Docket  42291. 

summary:  The  Board  is  instituting  the 
Royal  Airline  Fitness  Investigation  to 
determine  if  Royalcoach  is  fit  to  provide 
interstate  and  overseas  scheduled  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file  requests 
for  additional  evidence  and  requests  to 
intervene  should  do  so  in  Docket  42291 
by  November  19, 1984. 

ADDRESSES:  Requests  for  additional 
evidence  and  requests  to  intervene 
should  be  filed  in  Docket  42291  and 
addressed  to  the  Docket  Section.  Civil 
Aeronautics  Board.  Washington,  D.C 
2042a 

FOR  FURTHER  INFORMATION  CONTACT: 

Juliana  M.  Winters.  Bureau  of  Domestic 
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Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20428,  (202)  673-5333. 

SUPPI.EMENTARY  INFORMATION:  The 

complete  text  of  Order  84-11-10  is 
available  from  our  Distribution  Section, 
Room  100, 1825  Connecticut  Avenue, 
NW.,  Washington.  D.C.  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  84-11-10  to 
that  address. 

By  the  Bureau  of  Domestic  Aviation: 
November  2. 19S4. 

Phyllis  T.  Kaylor. 

Secretary. 

jFR  Doc  S4-3(W70  Filed  11-14-S4:  ft45  em) 

aiujMO  cooc  i3ao-oi-« 


[Docket  No.  42332] 

Tampa-Yucatan  Service  Case; 
Postponement  of  Hearing 

Notice  is  hereby  given  that  the 
hearing  scheduled  in  the  above-entitled 
proceeding  for  November  9, 1984,  is 
rescheduled  for  November  20, 1984,  at 
10:00  a.m.  (local  time).  Room  1027, 
Universal  Building,  1825  Connecticut 
Avenue,  NW.,  Washington,  D.C,  before 
the  undersigned  administrative  law 
judge. 

Dated  at  Washington.  D.C  November  7, 
1984. 

Ronnie  A.  Yoder. 

Administrative  Law  Judge. 

[FR  Doc.  M-aoOS?  Filed  11-14-M:  *.'46  en) 
BILUNQ  coot  M2fr41-M 


DEPARTMENT  OF  COMMERCE 

Office  of  ttte  Secretary 

President's  Commission  on  Industrial 
Competitiveness 

agency:  Office  of  Economic  Affairs, 
Commerce. 

ACTION:  Notice  of  Meetings. 

summary:  This  notice  announces  the 
forthcoming  meetings  of  the  President's 
Commission  on  Industrial 
Competitiveness  (Commission).  The 
Commission  was  established  by 
Executive  Order  12428  on  June  28, 1983 
and  its  charter  was  approved  on  August 
23, 1983.  The  Commission  shall  review 
means  of  increasing  the  long-term 
competitiveness  of  United  States 
industries  at  home  and  abroad,  with 
particular  emphasis  on  high  technology, 
and  provide  appropriate  advice  to  the 
President  through  the  Cabinet  Council 
on  Commerce  and  Trade  and  the 
Department  of  Commerce. 


lime  and  Place 

On  December  6, 1984  from  9:00  to 
10:30  a.m.  the  Commission 
subcommittees  will  meet  at  the  Sheraton 
Carlton  Hotel,  16th  and  K  Streets.  NW., 
Washington,  D.C.  for  discussion  and 
approval  of  final  reports: 
Research  and  Development — Sheraton 

Carlton  Chesapeake  Room 
Human  Resources — Sheraton  Carlton 

Mount  Vernon  Room 
International  Trade — Sheraton  Carlton 

Williamsburg  Room 
Capital  Resources — Sheraton  Carlton 

Williamsburg  Room 

On  December  6, 1984  from  10:45  a.m. 
to  4:30  p.m.  the  full  Commission  will 
meet  in  the  Sheraton  Carlton  Mount 
Vernon  Room  for  discussion  and 
approval  of  the  final  Commission  report 
and  implementation  plan  for  the 
Commission  recommendations. 

On  December  7, 1984  from  9:00  a.m.  to 
4:30  p.m.  the  full  Commission  will  meet 
at  the  Sheraton  Carlton  Mount  Vernon 
Room  to  continue  discussion  and 
approval  of  the  final  Commission  report 
and  implementation  plan  for  the 
Commission  recommendations. 

Participation 

The  meetings  will  be  open  to  public 
attendance.  A  limited  number  of  seats 
will  be  available  for  the  public  on  a 
first-come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT     J. 

Paul  Royston,  President's  Commission 
on  Industrial  Competitiveness,  736 
Jackson  Place,  N.W.,  Washington,  DC 
20503,  telephone;  202-395-4527. 

Date:  November  9, 1984. 
Egils  Milbarga, 

Executive  Director.  President's  Commission 
on  Industrial  Competitiveness. 

[FR  Doc.  M-3am9  Filed  11-14-M:  •46  em) 
BHJJNO  COOC  SS10-1S-M 


Foreign-Trade  Zones  Board 
[Docket  No.  S0-S4] 

Proposed  Foreign-Trade  Zone — 
Denver,  CO;  Application  and  Pul>llc 
Hearing 

An  apphcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  and  County  of 
Denver,  Colorado,  a  home-rule 
municipality,  requesting  authority  to 
establish  a  general-purpose  foreign- 
trade  zone  in  Denver,  within  the  Denver 
customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the  provisons 
of  the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was.fonnally  filed  on  November 


1, 1984.  The  applicant  is  authorized  to 
make  this  proposal  under  Article  49.5, 
Tide  7  of  the  Colorado  Revised  Statutes. 

The  proposed  foreign-trade  zone  will 
cover  13  acres  within  the  280-acre 
Denver  Business  Center  industrial  paric, 
adjacent  to  Stapleton  International 
Airport,  on  its  east.  Development  and 
operation  of  the  zone  facility  will  be 
handled  by  the  Aspen  Group. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  Denver 
area.  A  number  of  firms  have  indicated 
an  interest  in  using  zone  procedures  for 
the  warehousing  and  manipulation  of 
products  such  as  plasma  coating 
equipment,  agricultural  chemicals,  office 
equipment,  pharmaceuticals,  luggage, 
optical  equipment,  apparel  and  spices. 
No  specific  manufacturing  approvals  are 
being  sought  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  J.  Da  Ponte, 
Jr.  (Chairman),  Director,  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
Donald  Myhra,  District  Director,  U.S. 
Customs  Service,  North  Central  Region, 
600  Cenh^l  Ave.,  Great  Falls,  MT  59401; 
and  Colonel  William  R.  Andrews,  Distict 
Engineer,  U.S.  Army  Engineer  District 
Omaha,  USPO  &  Courthouse,  Room 
6012,  Omaha,  NE  68102. 

As  part  of  its  investigation,  the 
examiners  committee  wiU  hold  a  public 
hearing  on  December  13, 1964,  beginning 
at  9KX)  a.m.,  in  the  City  Council 
Chambers,  Room  451,  the  City  and 
County  Building,  Denver. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearing. 
Persons  wishing  to  testify  should  notify 
the  Board's  Executive  Secretary  in 
writing  at  the  address  below  or  by 
phone  (202/377-2862)  by  December  4. 
1984.  Instead  of  an  oral  presentation, 
written  statements  may  be  submitted  in 
accordance  with  the  Board's  regulations 
to  the  examiners  committee,  care  of  the 
Executive  Secretary,  at  any  time  from 
the  date  of  this  notice  through  January 
11. 1985. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  locations: 

U.S.  Dept.  of  Commerce  District  Office. 

119  U.S.  Customshouse,  721 19th 

Sti^et.  Denver,  CO  80202 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  1529. 
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14th  and  Pennsylvania,  NW., 
Washingtoa  D.C.  20230 

Dated:  November  &  1S64. 
|ol>|.DaPi»l*.|r., 

Executive  Secretary. 

(Fl  Doc  M-am  FIM 11-14-M:  MB  ami 
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Poctponement  of  Flnsl  AntMunipinfl 
Duty  OMwininetl 
ChiorMe  Frnii  Uw  < 
Republic 


r.  International  Trade 
Administration,  Import  Administration. 
Commerce. 
action:  Notice. 


f.  This  notice  informs  the  pubUc 
that  we  have  received  a  request  ^m 
the  respondent  in  this  investigation  that 
the  final  determination  be  postponed 
until  not  later  than  135  days  after  the 
date  of  publication  of  the  preliminary 
detenmnation,  as  provided  for  in  section 
73S(aK2)(A)  of  die  Tariff  Act  of  ISSa  as 
amended  (the  Act)  (19  U.S.C. 
1673d(aK2](A)):  and  that  we  have 
determined  to  postpone  our  Bnal 
determination  as  to  whether  sales  of 
potassium  chloride  from  the  German 
Democratic  RepubUc  have  occiured  at 
less  than  fair  value  until  not  later  than 
January  25, 1065. 

EmCTtVE  DATl:  November  15. 1964. 
FOR  RMTHm  mVOMMTION  CONTACT 
Frank  Crowe,  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  D.C.  20230;  telephone  (202) 
377-4087. 

SUPrtSMCMTARV  mFOmiATK>N:  On  April 
28. 1984.  we  published  a  notice  in  the 
Federal  Regfarter  (49  PR  18004)  that  we 
were  initiating,  under  section  723(b)  of 
the  Act  (19  U.S.C.  1673a(b)),  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  potassium 
chloride  from  the  German  Democratic 
Republic  were  being,  or  were  likely  to 
be.  sold  at  less  than  fair  value.  On  May 
14. 1984,  the  International  Trade 
Commission  determined  that  there  is  a 
reesonabie  indication  that  imports  of 
potassium  chloride  from  the  German 
Democratic  Republic  are  materially 
iniuring  a  U.S.  industry.  On  September 
12. 1964,  we  published  a  preliminary 
determination  of  sales  at  less  than  fair 
value  with  respect  to  this  merchandise 
(49  FR  35845).  The  notice  stated  that  if 
the  investigation  proceeded  normally, 


we  would  make  our  final  determination 
by  November  20. 1984. 

On  October  17, 1984,  counsel  for  Kali 
Bergbau,  the  respondent  in  this  case, 
requested  that  we  extend  the  period  for 
the  final  determination  until  not  later 
than  135  days  after  the  date  of 
publication  of  the  preliminary 
determination,  in  accordance  with 
section  735(a)(2)(A)  of  the  Act.  Section 
735(a)(2)(A)  of  the  Act  provides  that  the 
Department  may  postpone  its  final 
determination  concerning  sales  at  less 
than  fair  value  until  not  later  than  135 
days  after  the  date  on  which  it 
published  a  notice  of  its  preliminary 
determination,  if  an  exporter  who 
accounts  for  a  significant  portion  of  the 
merchandise  which  is  the  subject  of  the 
investigation  requests  a  postponement 
after  an  affirmative  preliminary 
determination.  Kali  Bergbau  is  qualified 
to  make  such  a  request  since  it  accounts 
for  the  majority  of  exports  of  the 
merchandise  under  investigation.  If  a 
qualified  exporter  properly  requests  an 
extension  after  an  affirmative 
preliminary  determination,  the 
Department  is  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request.  Accordingly,  the 
Department  will  issue  a  final 
determination  in  this  case  not  later  than 
January  25, 1985. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 

Dated:  November  S.  1964. 
Alan  F.  Hofanar. 

Deputy  Assistant  Secretar/for  Import 

Administration. 

(FK  Doo  S4-2l«ee  PIM 11-14-M:  ktt  wnl 


(A-461-402) 

Postponement  of  Final  Antidumping 
Duty  Determination;  Potassium 
Chlortde  From  the  Union  of  Soviet 
Socialist  RepubNcs 

AOCNCY:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  respondent  in  this  investigation  that 
the  final  determination  be  postponed 
until  not  later  than  135  days  after  the 
date  of  publication  of  the  preliminary 
determination,  as  provided  for  in  section 
735(a)(2)(A)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  (19  U.S.C. 
1673d(a)(2)(A)):  and  that  we  have 
determined  to  postpone  our  final 
determination  as  to  whether  sales  of 
potassiimi  chloride  from  the  Union  of 


Soviet  Socialist  Republics  have  occurred 
at  less  than  fair  value  until  not  later 
than  January  25, 1985. 

EFFECTtVC  DATE  November  15. 1984. 

FOR  FURnmcR  information  contact: 
Frank  Crowe,  Office  of  Investigations, 
Import  Administration.  International 
Trade  Administration,  United  States 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  D.C.  20230;  telephone  (202) 
377-4067. 

SUPPLEMENTARY  INFORMATION:  On  April 
26, 1984.  we  published  a  notice  in  the 
Federal  Register  (49  FR  18004)  that  we 
were  initiating,  under  section  732(b)  of 
the  Act  (19  U.S.C.  1673a(b)),  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  potassium 
chloride  from  the  Union  of  Soviet 
Socialist  Republics  were  being,  or  were 
likely  to  be,  sold  at  less  than  fair  value. 
On  May  14, 1984,  the  International 
Trade  Commission  determined  that 
there  is  a  reasonable  indication  that 
imports  of  potassium  chloride  from  the 
Union  of  Soviet  Socialist  Republics  are 
materially  injuring  a  U.S.  industry.  On 
September  12, 1984,  we  pubUshed  a 
preliminary  determination  of  sales  at 
less  than  fair  value  %vith  respect  to  this 
merchandise  (49  FR  35849).  The  notice 
stated  that  if  the  investigation 
proceeded  normally,  we  would  make  our 
final  determination  by  November  20, 
1984. 

On  October  17, 1984.  counsel  for  V/O 
Sojuzpromexport,  the  respondent  in  this 
case,  requested  that  we  extend  the 
period  for  the  final  determination  until 
not  later  than  135  days  after  the  date  of 
publication  of  the  preliminary 
determination,  in  accordance  with 
section  735(a)(2)(A)  of  the  Act.  Section 
735(a)(2)(A)  of  the  Act  provides  that  the 
Department  may  postpone  its  final 
determination  concerning  sales  at  less 
than  fair  value  until  not  later  than  135 
days  after  the  date  on  which  it 
published  a  notice  of  its  preliminary 
determination,  if  an  exporter  who 
accounts  for  a  significant  portion  of  the 
merchandise  which  is  the  subject  of  the 
investigation  requests  a  postponement 
after  an  affirmative  preliminary 
determination.  V/O  Sojuzpromexport  is 
qualified  to  make  such  a  request  since  it 
accounts  for  the  majority  of  exports  of 
the  mechandise  under  investigation.  If  a 
qualified  exporter  properly  requests  an 
extension  after  an  affirmative 
preliminary  determination,  the 
Department  is  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request.  Accordingly,  the 
Department  will  issue  a  final 
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determination  in  this  case  not  later  than 
January  25. 1985. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 

Dated:  November  8, 1984. 

Alan  F.  Holmar, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  »*-2atB7  PIM  ll-14-*«:  »-4S  am] 
BILLINO  COOC  M1(M»-M 


Export  Trade  Certificate  of  Review; 
Application 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs.  International  Trade 
Administration,  Department  of 
Commerce  has  received  an  application 
for  an  export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  invites  interested  parties  to  submit 
information  relevant  to  the 
determination  of  whether  a  certificate 
should  be  issued. 

DATES:  Comments  on  these  applications 
must  be  submitted  on  or  before 
December  3. 1984. 
ADDRESS:  Interested  parties  should 
submit  their  written  comments,  original 
and  five  (5)  copies,  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  Department  of 
Commerce.Room  5618.  Washington,  D.C. 
20230. 

Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  84- 
00034." 

FOR  FURTHER  INFORMATION  CONTACT: 

James  V.  Lacy,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131,  or 
Eleanor  Roberts  Lewis,  Assistant 
General  Counsel  for  Trade 
Development,  Office  of  General 
Counsel.  202/377-0937.  These  are  not 
toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  (Fub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  48  FR  10596-10604  (Mar.  11, 
1983)  (codified  at  15  CFR  Part  325).  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
trade,  export  trade  activities  and 
methods  of  operation  specified  in  the 


certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Standards  for  Certification 

Proposed  export  trade,  export  trade 
activities,  and  methods  of  operation  may 
be  certified  if  the  applicant  establishes 
that  such  conduct  will: 

1.  Result  in  neither  a  substantial 
lessening  of  competition  or  restraint  of 
trade  within  the  United  States  nor  a 
substantial  restraint  of  the  export  trade 
of  any  competitor  of  the  appUcant. 

2.  Not  unreasonably  enhance, 
stabilize,  or  depress  .prices  within  the 
United  States  of  the  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant 

3.  Not  constitute  mifair  methods  of 
competition  against  competitors 
engaged  in  the  export  of  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  apphcant.  and 

4.  Not  include  any  act  that  may 
reasonably  be  expected  to  result  in  the 
sale  for  consimiption  or  resale  within 
the  United  States  of  the  goods,  wares, 
merchandise  or  services  exported  by  the 
applicant. 

The  Secretary  will  issue  a  certificate  if 
he  determines,  and  the  Attorney 
General  concurs,  that  the  proposed 
conduct  meet  these  four  standards.  For  a 
further  discussion  and  analysis  of  the 
conduct  eligible  for  certification  and  of 
the  four  certification  standards,  see 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review,"  48  FR 
15937-40  (April  13, 1983). 

Request  for  Public  Comments 

The  Office  of  Export  Trading 
Company  Affairs  (OETCA)  is  issuing 
this  notice  in  compliance  with  section 
302(b)(1)  of  the  Act  which  requires  the 
Secretary  to  publish  a  notice  of  the 
application  in  the  Federal  Registm 
identifying  the  persons  submitting  the 
application  and  summarizing  the 
conduct  proposed  for  certification.  The 
OETCA  and  the  applicant  have  agreed 
that  this  notice  fairly  represents  the 
conduct  proposed  for  certification. 
Through  this  notice,  OETCA  seeks 
written  comments  from  interested 
persons  who  have  information  relevant 
to  the  Secretary's  determination  to  grant 
or  deny  the  apphcation  below. 
Information  submitted  by  any  person  in 
connection  with  the  application(s)  is 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552). 

The  OETCA  will  consider  the 
information  received  in  determining 
whether  the  proposed  conduct  is  "export 
trade,"  "export  trade  activities,"  or  a 
"method  of  operati<Hi"  as  defined  in  the 


Act  regulations  and  guidelines  and 
whether  it  meets  the  four  certification 
standards.  Based  upon  the  public 
comments  and  other  information 
gathered  during  the  analysis  period,  the 
Secretary  may  deny  the  application  or 
issue  the  certificate  %vith  any  terms  or 
conditions  necessary  to  assure 
compliance  with  the  four  standards. 

The  OETCA  has  received  the 
following  application  for  an  Export 
Trade  Certificate  of  Review: 

AppUcant:  Chlor /Alkali  Producers 
International,  c/o  Dennis  Unkovic  of 
Meyer,  Unkovic  &  Scott  1300  Oliver 
Building,  Pittsburgh  PA  15222 
Apphcation  No.:  84-00034 
Date  received:  October  30, 1984 
Date  deemed  submitted:  November  1. 

1984 
Members  in  addition  to  appUcant  The , 
B.  F.  Goodrich  Company,  Cleveland, 
Ohio;  Kaiser  Aluminum  and  Chemical 
Corporation,  Oakland,  California; 
Occidental  Chemical  Corporation, 
Niagara  Palls.  New  York,  a  subsidiary 
of  Occidental  Petroleum  Corporation. 
Los  Angeles,  CaUfomia;  and  Vulcan 
Materials  Company,  Birmingham, 
Alabama. 

Summary  of  the  Application 

A.  Export  Markets  and  Export  Trade 

Chlor/ AlkaU  and  its  members  intend 
to  export  caustic  soda  and  chlorine  in 
their  various  forms  on  a  worldwide 
basis. 

B.  Export  Activities  andMefthods  of 
Operations 

Chlor/ AlkaU  and  its  members  seek 
certification  whereby: 

1.  Chlor/ Alkali  may  enter  into 
agreements  with  its  members  wherein  (i) 
Chlor/ AlkaU  agrees  to  act  as  the 
members'  exclusive  export  sales 
representative  for  the  quantity  of  caustic 
soda  and  chlorine  dedicated  by  each 
member  for  export  trade  in  export 
markets,  and  (ii)  the  members  may  agree 
that  they  wiU  export  such  quantity 
exclusively  through  Chlor/ AUcaU 
(including  a  prohibition  from  exporting 
independently  of  Chlor/ Alkali  either 
directiy  or  through  other  export 
intermediaries)  and  that  they  may  refuse 
to  deal  with  other  export  intermediaries. 

2.  Chlor/ Alkali  may,  for  itself  and  on 
behalf  of  its  members,  whether  by 
agreement  with  one  or  more  members, 
with  its  distributors  or  agents  in  the 
export  markets,  with  its  members' 
distributors  or  agents  in  the  export 
markets,  or  on  the  basis  of  its  own 
determination: 
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a.  Establish  export  prices  at  which 
caustic  soda  and  chlorine  will  be  sold  in 
the  export  markets, 

b.  Establish  quantities  of  caustic  soda 
and  chlorine  to  be  sold  in  the  export 
markets, 

c.  Allocate  export  markets  or 
customers  among  the  members  and  their 
distributors  or  agents,  or  among  its 
distributors  or  agents,  and 

d.  Refuse  to  quote  prices  or  to  market 
or  sell  caustic  soda  and  chlorine  to  its 
competitors  in  the  export  maricets  or 
those  of  its  members. 

3.  Chlor/ Alkali  may  enter  into 
nonexclusive  agreements  appointing 
distributors  or  sales  agents  in  the  export 
markets. 

4.  Chlor/ Alkali  and  its  members  may 
meet  from  time  to  time  to  discuss  the 
following  types  of  information,  provided 
that  in  all  such  meetings  of  Chlor/ Alkali 
and  its  members,  legal  counsel  must  be 
present  and  must  maintain  an  accurate 
and  complete  record  of  all  matters 
discussed  at  such  meetings: 

a.  Information  related  to  sales  and 
marketing  efforts  and  opportunities  in 
export  markets  (including  without 
limitation  selling  strategies,  sales, 
contract  and  spot  market  pricing, 
projected  demands  for  caustic  soda  and 
chlorine,  customary  terms  of  sale,  costs 
and  availability  of  caustic  soda  and 
dilorine  of  foreign  competitors,  and 
specifications  for  caustic  soda  and 
chlorine  by  customers  in  the  export 
markets): 

b.  Information  related  to  the  quality 
and  quantity  of  caustic  soda  and 
chlorine  available  for  export  by  the 
members  (including  without  limitation 
inventory  levels  and  geographic 
availabihty); 

c.  Information  related  to  terms  and 
conditions  of  contracts  for  export  trade 
to  be  considered  and /to  bid  on  by 
Chlor/ Alkali  and  its  members; 

d.  Information  related  to  expenses 
specific  to  exporting  to  export  markets 
(including  without  limitation 
transportation,  insurance,  inland  freight 
to  port,  port  storage,  commissions, 
export  sales  documentation  and 
financing): 

e.  Information  related  to  U.S.  and 
foreign  legislation  and  regulations 
affecting  sales  to  export  markets;  and 

f.  Information  related  to  results  of 
Chlor/ Alkali's  operations  (including 
iwithout  limitation  sales  and  distribution 
networks  established  in  export 
markets). 

5.  Chlor/ Alkali  and  the  members  may 
prescribe  the  following  conditions  for 
withdrawal  of  members  from  Chlor/ 
Alkali  and  for  admission  of  new 
members: 


a.  A  member  may  withdraw  from 
Chlor/ Alkali  as  of  the  last  day  of  any 
calendar  quarter  by  giving  180  days' 
prior  written  notice  to  the  remaining 
members.  The  remaining  members  shall 
then  have  the  option  to  terminate  the 
Chlor/ Alkali  or  to  pay  the  withdrawing 
member  the  value  of  its  capital  account, 
as  adjusted,  on  the  date  of  termination. 

b.  Additional  members  may  be 
admitted  to  Chlor/ Alkali  from  time  to 
time  upon  receiving  a  majority  vote  of 
Chlor/AlkaU's  Management  Board, 
executing  a  counterpart  of  the  Chlor/ 
Alkali's  joint  Venture  Agreement  and 
making  such  capital  contribution  in  cash 
as  is  directed  by  Chlor/ Alkali's 
Management  Board. 

C.  Expedited  Review 

Chlor/ Alkali  has  requested  an 
expedited  review.  The  Commerce  and 
Justice  Departments  have  granted 
Chlor/ Alkali's  request. 

The  OETCA  is  issuing  this  notice  in 
compliance  with  section  302(b)(1)  of  the 
Act  which  requires  the  Secretary  to 
publish  a  notice  of  the  application  in  the 
Federal  Register  identifying  the  persons 
submitting  an  application  and 
summarizing  the  conduct  proposed  for 
certification.  Interested  parties  have 
twenty  (20)  days  from  the  publication  of 
this  notice  in  which  to  submit  written 
information  relevant  to  the 
determination  of  whether  a  certificate 
should  be  issued. 

Dated:  November  9, 1984. 

Irving  P.  Maiguiies.  / 

General  Counsel.  ; 

(FR  Doc  64-30072  Filad  11-14-S*:  MS  m\ 
BIUJNOCOOC  3810-Ofl-M 


(A-5ea-40i] 

Calcium  HypochkKita  From  Japan; 
Poatponement  of  Final  Antidumping 
Determination 

AQCNCV.  International  Trade  < 

Administration,  Commerce.  ,    f 

ACTION:  Notice. 


:  This  notice  informs  the  public 
that  the  Department  of  Commerce  (the 
Department)  has  received  a  request  from 
counsel  for  a  respondent  in  this 
investigation  that  the  final 
determination  be  postponed,  as 
provided  for  in  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1673d(a)(2)(A));  and,  that 
we  have  determined  to  postpone  our 
final  determination  as  to  whether  sales 
of  calcium  hypochlorite  from  Japan  have 
occurred  at  less  than  fair  value  imtil  not 
later  than  February  21, 1985. 


EFFECTIVE  DATE:  November  15, 1984. 
roil  FUflTHEII  WFOMNATION  CONTACT: 

William  Kane.  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration.  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230,  telephone  (202) 
377-1766. 

SUPPLEMENTARY  INFORMATION:  On  May 

•  21, 1984.  the  Department  of  Commerce 
published  a  notice  in  the  Federal 
Rej^ter  (49  FR  21390)  that  it  was 
initiating,  under  section  732(b)  of  the  Act 
(19  U.S.C.  1673a(b)),  an  antidumping 
investigation  to  determine  whether 
calcium  hypochlorite  from  Japan  was 
being,  or  was  likely  to  be,  sold  at  less 
than  fair  value.  On  October  9, 1984,  we 
published  a  preliminary  determination 
of  sales  at  less  than  fair  value  with 
respect  to  this  merchandise  (49  FR 
3§590).  The  notice  stated  that  if  this 
investigation  proceeded  normally  we 
would  make  our  final  determination  by 
December  12, 1984. 

On  October  18, 1984,  counsel  for  a 
respondent."  Nippon  Soda  Co.,  Ltd., 
requested  that  we  extend  the  period  for 
the  final  determination  until  February 
21. 1985. 135  days  after  the  date  of 
publication  of  the  preUminary 
determinations,  in  accordance  with 
section  735(a)(2)(A)  of  the  Act.  Section 
735(a)(2)(A)  of  the  Act  provides  that  the 
Department  may  postpone  its  final 
determination  concerning  sales  at  less 
than  fair  value  until  not  later  than  135 
days  after  the  date  on  which  it 
published  notice  of  its  preliminary 
determination,  if  exporters  who  account     J 
for  a  significant  proportion  of  exports  of 
the  merchandise  request  an  extension 
after  an  affirmative  preliminary 
determination.  Nippon  Soda  Co.,  Ltd.  is 
qualified  to  make  such  a  request  since  it 
accounts  for  the  majority  of  exports  of 
the  merchandise  under  investigation.  If 
an  exporter  properly  requests  an 
extension  after  an  affirmative 
preliminary  determination,  the 
Department  is  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request.    * 

Accordingly,  the  Department  will 
issue  a  final  determination  in  this  case 
not  later  than  February  21, 1985.  The 
date  of  the  public  hearing  has  also  been 
changed  to  November  29, 1984,  at  10:00 
AM  in  room  1851  of  the  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  NW..  Washington,  D.C,  20230. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 


I 
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Dated:  November  8. 1984. 
Alan  F.  Hofaner, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  S4-30a01  Filed  11-14-84:  •:45  am] 
BILUNO  CODE  SS10-OS-« 


DEPARTMENT  OF  COMMERCE 

DEPARTMENT  OF  LABOR 

Steel  Adviaory  Committee;  Meeting 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  I  (1976),  as  amended,  notice 
is  hereby  given  that  the  Steel  Advisory 
Committee  will  hold  a  meeting  on 
November  28, 1984  at  2:00  p.m.-3:00  p.m. 
The  meeting  will  be  held  in  Room  4830, 
U.S.  Department  of  Commerce.  Herbert 
Hoover  Building,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington. 
D.C.  The  Committee,  consisting  of  24 
members  appointed,  jointly,  by  the 
Secretaries  of  Commerce  and  Labor 
from  among  management  and  organized 
labor  of  the  domestic  steel  production 
industry  as  well  as  government  was 
established  [48  FR  51165  (1983)]  as  a  co- 
departmental  advisory  committee  on 
November  3, 1983  to  address  common 
problems  affecting  the  domestic  steel 
production  industry  and  make 
consensus  recommendations  to  the 
Cabinet  Council  on  Commerce  and 
Trade.  The  Secretaries  of  Commerce 
and  Labor  serve  as  Co-chair  of  the 
Committee. 

The  purpose  of  this  meeting  is  to 
present  consensus  findings  and 
recommendations  developed  by 
Subcommittees  of  the  Steel  Advisory 
Committee.  The  Committee  will  review, 
solicit  public  comment  on,  and  if  in 
concurrence,  forward  these  findings  and 
recommendations  to  the  Cabinet 
Council  on  Commerce  and  Trade  for 
action. 

For  further  information  regarding  the 
Committee's  agenda,  meeting  schedule, 
objectives  or  structure,  please  contact 
Dr.  Timothy  P.  Roth,  Executive  Director. 
Steel  Advisory  Committee,  whose 
mailing  address  is:  Room  6324,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  D.C.  20230;  or  phone  (202) 
377-0703.  With  regard  to  general 
questions  relating  to  the  administration 
of  this  Committee  as  required  by  the 
Federal  Advisory  Committee  Act,  please 
contact  Robert  H.  Brumley,  U,  Special 
Assistant  to  the  General  Counsel,  U.S. 
Department  of  Commerce,  (202)  377- 
4772. 


The  pubUc  is  welcome  to  attend  this 
meeting  and  will  be  admitted  to  the 
extent  that  seating  is  available.  Persons 
wishing  to  make  formal  statements 
should  nofity  the  Executive  Director  of 
the  Committee  in  advance  of  this 
meeting.  The  Committee  Chair  retains 
the  prerogative  to  place  Umits  on  the 
duration  of  oral  statements  and 
discussions.  Written  statements  may  be 
submitted  before  or  after  each  session. 

Dated:  November  9. 1984. 
lliiiothy  P.  Roth, 

Executive  Director.  Steel  Advisory 
Committee. 

[FR  Doc  M-aaooa  FIM  1V-14-M:  ms  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trad*  Admlniatration 

Importers  and  Retallera'  Textile 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Importers  and 
Retailers'  Textile  Advisory  Conmiittee 
will  be  held  on  November  29, 1984, 10:00 
a.m..  Herbert  C  Hoover  Building,  Room 
6802. 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  D.C.  20230. 
(The  Committee  was  established  by  the 
Secretary  of  Commerce  on  August  13, 
1963  to  advise  Department  officials  of 
the  effects  on  import  markets  of  cotton, 
wool,  and  man-made  fiber  textile  and 
apparel  aggrements.) 

General  Session:  10:00-10:45  a.m. 
Review  of  import  trends,  international 
activities,  report  on  conditions  in  the 
market,  and  other  business. 

Executive  Session:  10:45-ll:30a.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR  166 
(1982))  and  listed  in  5  U.S.C.  552b(cj(l). 

The  general  session  will  be  open  to 
the  pubUc  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552b(c](l)  has  been 
approved  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copjring  in  the  Central 
Reference  and  Records  Inspection 
Facility  Room  4104.  U.S.  Department  of 
Commerce,  (202)  377-3031. 

For  further  mformation  or  copies  of 
the  minutes  contact  Helen  L  LeGrande 
(202)  377-3737. 


Dated:  November  14. 1964. 

Walter  C  Lenahan. 

Deputy  Assistant  Secretary  for  Textiles  and 
Apparel. 

(FR  Doc  M-3an9  F!M  ll-M-M  \Hm  pa| 
MLUNO  COOC  S610-On-« 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraints 
Limit  for  Certain  Cotton  Apparel 
Exported  From  India 

November  9, 1984. 

On  September  11, 1984  a  notice  was 
published  in  the  Federal  Register  (49  FR 
35681)  announcing  that,  on  July  31. 1984, 
the  United  States  Government,  under 
the  terms  of  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  December  21, 1982,  had  requested  the 
Government  of  India  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  cotton  vests  in 
Category  359pt.  (only  TSUSA  numbers 
379.0270,  379.0654.  379.395a  379.570a 
3.79.582P,  383.0628.  383.4200  and 
383.4320),  produced  or  manufactiired  in 
India. 

No  agreement  has  been  reached  on  a 
mutually  satisfactory  solution  in 
consultations.  The  United  States 
Government  had  decided,  therefore, 
until  such  time  as  a  different  solution  is 
agreed,  to  control  imports  of  cotton 
vests  in  Category  359pt.  at  the  prorated 
twelve-month  limit  of  306,489  dozen  for 
Category  359pt.,  exported  during  the 
priod  which  began  on  July  31, 1984  and 
extends  through  December  31, 1984. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  prohibit  entry  into  the 
United  States  for  comsumption,  or 
withdrawal  from  warehouse  for 
consumption,  of  cotton  apparel  products 
in  Category  3S9pt..  exported  during  the 
designated  period. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  prohibit  entry  into  the 
United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption,  of  cotton  apparel  products 
in  Category  359pt,  exported  during  the 
designated  period. 

Effective  Date:  November  21, 1984. 

For  Further  Information  Contact:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
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Department  of  Commerce,  Washington. 
DC  (202/377-4212). 
Ronald  L  Uvin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

November  9, 1984. 

Committee  for  the  ImplementatioD  of  Textile 
Afreementa 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC. 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1958,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  extended  on  December  15, 1977  and 
Decemlwr  22, 1981:  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  December  21. 1982.  between 
the  Governments  of  the  United  States  and 
India:  and  in  accordance  with  the  provisions 
of  executive  Order  11h.si  of  March  3, 1972,  as 
amended,  yon  are  directed  to  prohibit 
effective  on  November  21. 1984,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  Category  359pt..' 
produced  or  manufactured  in  India  and 
exported  during  the  indicated  period,  in 
excess  of  the  following  limits: 


Oslsgory 


rtvfsti  i2.MofSh 
Un«> 


30t,4aa  poiatdi- 


July  31.  1*84- 
Ok.  31.  1964. 


■ki  CWiUBni  3Se.  only  TSUSA  niantMn  379.0370. 
379.0e64,  379^980.  379.5700.  370.5830.  383.0638. 
383.4300  SNd  383.4330. 

•Th*  ki*  hM  n 

Mr  JiSr  30.  1964. 


Textile  products  in  Category  359pt.i  which 
have  been  exported  to  the  United  States 
during  the  ninety-day  period  which  l>egan  on 
July  31. 1984  and  extended  through  October 
28, 1984,  shall  be  subject  to  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Retister  on  December  13. 1982  (47 
FR  55700).  as  amended  on  April  7. 1983  (48  FR 
1S17S).  May  3. 1983  (48  FR  19924).  December 
14. 1983  (48  FR  55807).  December  30, 1983  (48 
FR  57584).  April  4, 1984  (48  FR  13397).  June  2a 
1984  (49  FR  28622),  and  July  16. 1984  (49  FR 
28754). 

In  carrying  out  the  atmve  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consimiption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detennined  that 
these  actions  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553. 


'  In  Catsaory  SSS.  only  TSUSA  mimbera  379n2m 
tnsmSA.  379J86a  STISTOX  379.5820.  383X028. 
3«3.42eO  and  363.432a 


Sincerely, 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Ooc  M-aOOtt  nM  11-14-S*:  8:49  ami 

MLUNQ  cooc  sew-on-M 


Request  for  PvbUc  Comment  on 
Bilateral  Textile  Consultatione  WIttt  ttie 
Government  of  ttte  Reput>lic  of 
Indonesia  To  Review  Trade  in 
Category640 

November  9, 1984. 

On  October  31, 1984  the  Government 
of  the  United  States  again  requested 
consultations  with  the  Government  of 
the  Republic  of  Indonesia  with  respect 
to  woven  shirts  of  man-made  fibers  in 
Category  640.  This  request  was  made  on 
the  basis  of  the  agreement,  as  amended, 
between  the  Governments  of  the  United 
States  and  Republic  of  Indonesia 
relating  to  trade  in  Cotton,  Wool,  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  of  October  13  and  November  9, 
1982. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  the  previous  call  for 
consultations  concerning  this  category 
and  the  control  limit  established  for  it 
during  the  twelve-month  period  which 
began  on  July  1. 1984  (See  49  FR  34391) 
are  being  cancelled  and  a  new  request 
for  consultations  and  a  new  90-day 
control  period  are  being  established 
based  on  the  more  recent  call  date  of 
October  31. 1964.  If  no  solution  is  agreed 
upon  in  consultations  between  the 
governments,  CITA,  pursuant  to  the 
agreement,  as  amended,  may  establish  a 
prorated  specific  limit  of  166,075  dozen 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Category  640,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  period  which  began  on 
October  31. 1964  and  extends  through 
the  end  of  the  agreement  year,  June  30. 
1965.  The  limit  may  be  adjusted  to 
include  prorated  swing  and 
carryforward. 

The  Government  of  the  United  States 
has  decided,  pending  agreement  on  a 
mutually  satisfactory  solution,  to  control 
imports  in  this  category  during  the  90- 
day  consultation  period  (October  31- 
January  27. 1985)  at  72,840  dozen.  In  the 
event  the  limit  established  for  the 
ninety-day  period  is  exceeded,  such 
excess  amount,  if  allowed  to  enter,  may 
be  charged  to  the  limit  for  the  period 
which  began  on  October  31, 1984  and 
extends  through  June  30, 1985.  A 
summary  market  statement  for  this 
category  follows  this  notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 


published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175], 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  and 
July  16, 1984  (49  FR  28754). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  640  under  the 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  with  the 
Government  of  the  Republic  of 
Indonesia,  or  on  any  other  aspect 
thereof,  or  to  comment  on  domestic 
production  or  availability  of  textile 
products  included  in  the  category,  is 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan,  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  D.C,  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments  \ 

regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

Effective  Date:  November  21, 1964. 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Indonesia — Market  Statement 

Category  640— Men 's  and  Boys '  Woven  Man- 
made  Fiber  Shirts  and  Blouses 
October  1984. 

Category  640  imports  from  Indonesia 
nearly  tripled  in  the  year  ending  August  to 
258,646  dozen.  Imports  during  January- 
August  to  226.612  dozen,  were  two  times 
greater  that  the  total  amount  of  Category  640 
imported  from  Indonesia  in  1983.  August  1964 
imports  alone,  at  63.755  dozen,  equaled  54 
percent  of  the  1983  total.  This  is  a  sharp  and 
substantial  increase  in  imports  in  a  sector 
severely  affected  by  imports. 
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Imports  from  all  sources  increased  11 
percent  during  1979-83  while  U.S.  production 
declined  24  percent.  This  resulted  in  a  market 
share  loss  for  U.S.  producers  and  an  increase 
in  the  import  to  production  ratio.  In  1983,  U.S. 
production  was  10.217,000  dozen:  imports 
were  10.770.000  dozen;  and  the  ratio  reached 
105.4  percent.  Imports  have  continued  to 
increase  into  1964  with  year  ending  August 
1084  imports  at  12,965,575  dozen,  30  percent 
higher  than  during  the  previous  twelve 
months. 
November  9. 1984. 

Committee  for  the  Impleoianiatiaa  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Tieasurv.  Washington. 
D.C. 

Dear  Mr.  Commissioner:  This  directive 
cancels  and  supersedes  that  portion  of  the 
directive  of  August  27. 1984,  which 
established  a  limit  of  182,608  dozen  for  man- 
made  fiber  textile  products  in  Category  640. 
exported  during  the  period  which  began  on 
July  1, 1984  and  extends  through  June  30. 
1984. 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20. 1973.  as  extended 
on  December  15, 1977  and  December  22, 1961: 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
October  13  and  November  9. 1982.  as 
amended,  between  the  Goveniments  of  the 
United  States  and  the  Republic  of  Indonesia: 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  November  21, 1984,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  man-made  fiber  textile  products  in 
Category  640.  produced  or  manufactured  in 
Indonesia  and  exported  during  the  ninety-day 
period  which  began  on  October  31. 1984  and 
extends  through  Jnnudry  27. 1985,  in  excess  of 
72,840  dozen.' 

Merchandise  in  Category  640.  which  has 
been  exported  before  October  31. 1964  shall 
not  be  subject  to  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  VR 
15175),  May  3, 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397).  June  28. 
1984  (49  FR  26622).  and  July  16. 1984  (49  FR 
28754). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 


■  The  limit  hos  not  iMen  adtusted  to  reflect  any 
imports  exported  after  October  31, 1964. 


Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FK  Doc.  S4-<«aOe  FUed  11-14-St:  S9«S  ■■) 
BNXiNQ  COOC  1610-OiMi 


Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Government  of  the  Republic  of 
Indonesia  To  Review  Trade  In 
Category  369pL  (Shop  Towels) 

November  9, 1984. 

On  October  30, 1984  the  Government 
of  the  United  States  requested 
consultations  with  the  Government  of 
the  Republic  of  Indonesia  with  respect 
to  shop  towels  in  Category  369pt.  (only 
TSUSA  366.2740).  This  request  was 
made  on  the  basis  of  the  agreeement,  as 
amended,  between  the  Governments  of 
the  United  States  and  Repubiii:  of 
Indonesia  relating  to  trade  in  Cotton. 
Wool  and  Man-Made  Fiber  Textiles  and 
Textile  Products  of  October  13  and 
November  9. 19tJ2. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  between  the 
governments,  CITA,  pursuant  to  the 
agreement,  as  amended,  may  establish  a 
prorated  speciHc  limit  of  432,348  pounds 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Category  369pt.,  produced  or 
manufactured  in  Indonesia  and  exported 
to  the  United  States  during  the  period 
which  began  on  October  30, 1984  and 
extends  through  the  end  of  the 
agreement  year,  June  30, 1985.  The  limit 
may  be  adjusted  to  include  prorated 
swing  and  carryforward. 

The  Government  of  the  United  States 
has  decided,  pending  agreement  on  a 
mutually  satisfactory  solution,  to  control 
imports  in  this  category  during  the  90-    . 
day  consultation  period  (October  30- 
January  28, 1985]  at  a  level  of  168.775 
pounds.  In  the  event  the  limit 
establiiihed  for  the  ninety-day  period  is 
exceeded,  such  excess  amount,  if 
allowed  to  enter,  may  be  charged  to  the 
level  established  during  the  period 
which  began  on  Ocboter  38, 1984  and 
extends  through  June  30, 1985. 

A  summary  market  statement  for  this 
category  follows  this  notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1963  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4  1984  (49  FR  13397], 
June  28, 1984  (49  FR  26622],  and  July  16, 
1984  (49  FR  28754J. 


Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  369pt.  under 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  with  the 
Government  of  the  Republic  of 
Indonesia,  or  on  any  other  aspect 
thereof .  or  to  comment  on  domestic 
production  or  availability  of  textile 
products  included  in  the  category,  is 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan,  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
Because  the  exact  timing  of  the 
consultations  is  nto  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  D.C,  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreeemnt 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

Effective  Date:  November  21, 1984. 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

ladoaesia — Market  Statement 

Category  369pt — Cotton  Shop  Towels 
October  1984. 

Domestic  consumption  of  shop  towels  has 
been  severely  depressed  since  1981. 
Production  plus  imports  of  shop  towels 
declined  by  19  percent  from  1981  to  1963.  The 
number  of  production  workers  engaged  in  the 
production  of  shop  towels  declined  by  19 
percent  from  1981  to  1983.  The  number  of 
production  workers  engaged  in  the 
production  of  shop  towels  declined  29 
percent  from  1981  to  1983:  man-hours  worked 
declined  34  percent.  Capacity  utilization  in 
the  shop  towel  industry  decreased  from  40.8 
percent  in  1981  to  33.6  percent  in  1983  In 
spite  of  domestic  production  increasing 
slighUy  at  2  percent  in  1983.  it  is  still  20 
percent  below  the  level  of  1981. 

Imports  during  the  first  eight  months  of 
1984  reached  8.396.000  pounds,  up  102  percent 
from  the  same  period  in  1983.  Imports  during 
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January-August  19M  wera  almost  as  high  as 
the  record  set  in  all  of  1981  when  aSll.OOO 
pounds  were  imported.  The  import  to 
production  ratio  reached  151.6  percent  during 
the  first  two  months  of  1984;  almost  twice  the 
n(k>  of  1981-1883. 

U^  imports  of  Category  3e8pt. — Cotton 
Shop  Towela  from  Indonesia  during  the  year 
ending  August  1964  were  630.117  pounds, 
more  than  six  times  the  94,077  pounds 
imported  a  year  earlier.  Imports  in  309  pt.  the 
first  eight  months  of  1984  were  4Z2.B7S 
pounds  above  the  amount  imported  from 
Indonesia  during  the  same  period  in  1983. 
This  is  a  sharp  and  substantial  increase  of 
imports  in  a  sector  already  adversely  affected 
by  imports. 
November  9, 1984. 

f -"■■"■"'—  for  tka  linpleiiientatk>n  of  Taxtik 
AgraannHita 

Commissioner  of  Customs, 
Dep€uiinent  of  the  Treasury,  Waahingtan, 
D.C 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854],  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15. 1977  and 
December  22. 1981:  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  October  13  and  November  9^ 
1982,  as  amended,  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Indonesia:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972,  as  amended,  you  are  directed  to 
prohibit  effective  on  November  21, 1904, 
entry  into  the  United  Slates  for  consumption' 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  textile  products  in 
Category  380pt.,'  produced  or  manufactiired 
in  Indonesia  and  exported  during  the  ninety- 
day  period  which  began  on  October  30, 19B4 
and  extends  through  January  28, 1985.  in 
excess  of  188.775  pounds.' 

Textile  products  in  Category  369pt  which 
have  been  exported  to  the  United  States  prior 
to  October  sa  1984  shall  not  be  subject  to  tfiis 
directive. 

Textile  products  in  Category  369pt  which 
have  been  released  from  the  custody  of  the 
U.&  Customs  Service  under  the  provisions  of 
19  U.S.C  1448(b)  or  1484(a){lKA)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.&A.  numbers  was  published  in 
the  Federal  Ragiatar  on  December  13. 1962  (47 
FR  55700),  n  amended  on  April  7. 1983  (48  FR 
U175).  May  3, 1983  (48  FR  19024),  December 
14. 1983  (48  FR  55607),  December  30, 1963  (40 
FR  57884).  April  4. 1904  (49  PR  13397],  June  28, 
1904  (49  FR  28622).  and  July  16. 1984  (49  FR 
28754). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  A^eements  has  determined  that 


these  actions  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
RonaMLLevin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FK  Ooc  s«-3aan  niwi  n-i4-s4;  ais  un] 


I  PuMe  Commants  on 
i  '.  .vH  TMtto  Conaultations  With 
IM       :«  on  Mot's  and  Boys'  Woven 
Co/      HMrto  m  Category  340 


'  In  CaiaSMy  Ma  only  TSUSA  Bumbw  366.2740. 
*  11m  ievai  has  aat  basB  adiustod  to  reflsct  any 
~  alWr  October  29. 1984. 


r  111804. 

Oi      ctobcr  31. 1984.  the  United  States 
Gov. .  n&>c3(.  under  Section  204  of  the 
Agricultui'ii  Act  of  1956,  as  amended  (7 
U.S.C  IBM),  requested  the  Covenunent 
of  Mauritius  to  enter  into  consultations 
concerning  export*  to  the  United  States 
of  men's  and  boys'  woven  cotton  shirts 
in  Category  340.  produced  or 
manufactured  in  Mauritius. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 
consultations  with  Mauritius,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
cotton  textile  products  in  Category  340, 
produced  or  manufactured  in  Mauritius 
and  exported  to  the  United  States  during 
the  twelve-month  period  which  began 
on  October  31, 1984  and  extends  tlvough 
October  3a  1985  at  a  level  of  100,756 
dozen. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  340  is  invited 
to  submit  such  comments  or  information 
in  ten  copies  to  Mr.  Walter  C.  Lenahan. 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  2023a  Because  the  exact  timing  of 
the  consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  N.W.. 
Washington,  D.C,  and  may  be  obtained 
upon  written  request 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
consider*  appropriate  for  further 
ccmsideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 


or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
a^airs  function  of  the  United  States." 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Mauritius — Market  Statement 
October  1964. 

Category  340 — Men 's  and  Boys '  Woven 
Cotton  Shirts 

The  sut)«tanlial  growth  in  imports  from 
Mauritius  is  disrupting  the  market  for 
Category  340  in  the  United  States. 

U.S.  production  of  Category  340  declined 
sharply  from  1972  through  1982,  dropping 
from  11.1  million  dozen  to  4.3  million  dozen. 
Production  in  1983  partially  recovered  from 
the  depressed  levels  of  1981  and  1982  but 
remained  t>elow  any  other  years  on  record. 

Imports  of  Category  340  more  than  doubled 
from  1972  to  1983,  increasing  from  3.5  million 
dozen  tO'7.1  million  dozen.  The  growth 
continued  in  1984  when  imports  for  the  Tirst 
eight  months  were  6.1  million  dozen,  up  32.6      \ 
percent  from  the  same  period  in  1983. 

The  ratio  of  imports  to  domestic  production 
increased  from  32  percent  in  1972  to  150 
percent  in  1983.  The  ratio  will  be  higher  in 
19M  and  will  exceed  the  record  level  of  180 
percent  reached  in  1982  if  imports  continue  at  . 
the  lanuary-August  1964  levels. 

U.S.  imports  in  Category  340  from 
Mauritius  totaled  115,199  dozen  in  the  twelve 
months  ending  August  1984,  a  9,207%  increase 
over  the  same  period  of  1983. 

|FR  Doc  M-aoOM  Filwl  1 1-14-S4;  a4S  am) 
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COMMODITY  HJTURES  TRADING 
COMMISSION 

Public  Inforntation  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  information  collection. 

summary:  The  Commodity  Futures 
Trading  Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
ReducUon  Act  of  1980,  Pub.  L  96-^11, 

ADONCSS:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Katie  Lewin,  Office  of 
Management  and  Budget,  Room  3235, 
NEOB.  Washington,  D.C,  20503,  (202) 
395-7231.  Copie*  of  the  submission  are 
available  from  Joseph  Salazar,  AgeiRry 
Clearance  Officer,  (202)  254-9735. 
Title:  Futures  Volume,  Open  Interest, 

Prices,  Deliveries,  and  Exchanges  of 

Futures  for  Physicals. 
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Form  Number  Not  applicable 

Action:  Extension 

Respondents:  Businesses  (excluding 

small  businesses) 
Estimated  Annual  Burden:  605 
Estimated  Number  of  Respondents:  11 

Issued  in  Washington.  DC,  on  November 
8,1984. 
Jean  A.  Webb, 

Acting  Secretary  of  the  Commission. 

(FK  Doc.  S4-2Sa86  FIM  11-14-84;  S4e  wn| 
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Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  information  collection. 

summary:  The  Commodity  Futures 
Trading  Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  198a  Pub.  L  96-511. 
ADDRESS:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Kate  Lewin,  Office  of 
Management  and  Budget  Room  3235, 
NEOB,  Washington.  D.C.  20503.  (202) 
395-7231.  Copies  of  the  submission  are 
available  from  Joseph  Salazar.  Agency 
Clearance  Officer,  (202)  254-0735. 
Title:  Hedging  Exemptions  i 

Form  Number:  Not  applicable  ' 

Action:  Extension 
Respondents:  Businesses  (excluding 

small  businesses) 
Estimated  Annual  Burden:  60 
Estimated  Number  of  Respondents:  20 

Issued  in  Washington.  D.C  on  November 
8.1984. 
Jean  A.  Webb, 

Acting  Secretary  of  the  Commission. 

[FR  Doc  a4-j9«ae  Filed  11-14-SC  S:4S  ami 
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Contract  Maricet  Proposals;  Chicago 
Board  of  Trade,  Exchange  Proposal  to 
Trade  Commodity  Options;  Long-Term 
U.S.  Treasury  Notes 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  for  the  application 

of  the  Chicago  Board  of  Trade  for 

trading  commodity  options  on  long-term 

U,S.  Treasury  note  futures  contracts. 

summary:  The  Chicago  Board  of  Trade 
("CBT")  has  submitted  an  apphcation  to 
trade  options  on  long-term  U.S.  Treasury 
note  futures  contracts  under  the  three- 
year  pilot  program  adopted  by  the 


Commodity  Futures  Trading 
Cotnmission  ("Commission").  The 
Commission  believes  that  public 
comment  on  the  proposal  is  in  the  public 
interest  and  is  consistent  with  its  option 
regulations  and  with  the  purposes  of  the 
Commodity  Exchange  Act 
DATE:  Comments  must  be  received  on  or 
before  December  17, 1984. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Acting  Secretary, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  D.C.  20581.  Reference 
should  be  made  to  the  CBT  U.S. 
Treasury  note  option  contract. 
FOR  FURTHER  INFORMATION  CONTACT; 

Naomi  Jaffe.  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  D.C.  20581.  (202)  254-7227. 
SUPPLEMENTARY  INFORMATKM:  The 
Commission  has  previously  adopted 
regulations  to  govern  a  three-year  pilot 
program  under  which  options  on  certain 
commodity  futiu-es  contracts  are 
permitted  to  be  traded  on  domestic 
boards  of  trade  designated  by  the 
Commission  as  contract  markets  for 
options  trading  (46  FR  54500  (November 
3. 1981)),  Initially,  the  pilot  program 
provided  that  each  board  of  trade  would 
be  approved  for  trading  in  no  more  than 
one  futures  option  contract.  These 
regulations  were  subsequently  amended 
to  permit  domestic  boarids  of  trade  to  be 
designated  as  contract  markets  for  up  to 
five  options  on  certain  futures  contracts 
(49  FR  3364  (August  24. 1984)).'  The  CBT 
has  been  designated  as  a  contract 
markets  options  on  U.S.  Treasury  bond 
futures  contracts.  In  addition,  the  CBT 
previously  submitted  to  the  Conunission 
an  application  to  trade  commodity 
options  on  silver  futures  contracts  (49 
FR  39094  (October  3. 1984)). 

CBT  has  applied  for  contract  market 
designation,  pursuant  to  Section  4c(c)  of 
the  Commodity  Exchange  Act  7  U.S.C 
6c(c)  (1982),  ("Act")  and  Commission 
Regulation  S  33.5,  to  trade  options  on 
long-term  U.S.  Treasury  note  futures 
contracts. 

A  copy  of  the  terms  and  conditions  of 
the  proposed  CBT  option  on  long-term 
U.S.  Teasury  note  futures  contracts  will 


'  In  addition,  the  Commission  ha*  amended  its 
regulations  to  permit  each  l>oard  of  trada  to  be 
designated  in  up  to  two  option*  on  domestic 
agricultural  future*  contract*  in  addition  to  the  five 
penniaiible  option  designations  noted  above  (4S  FR 
2752  (January  23. 1964)).  The  Chicago  Board  of 
Trade  has  been  designated  as  a  contract  market  for 
opbon*  on  aoybean  futures  contracts.  In  addition, 
the  CBT  currently  ha*  pending  before  ttie 
Comffii*«ion  an  application  to  trade  commodity 
options  on  com  future*  contracts  |4S  FR  2812B  (June 
26, 1964)). 


be  available  for  inspection  at  the  Office 
of  the  Secretariat  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC.  20581.  Copies  of 
these  materials  can  be  obtained  through 
the  Office  of  the  Secretariat  by  mail  at 
the  above  address  or  by  phone  at  (202) 
254-6314. 

Other  materials' submitted  by  CBT  in 
support  of  its  application  for  contract 
market  designation  may  be  available 
upon  request  pivsuant  to  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1983)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  for  such 
materials  should  be  made  to  the  FOL 
Privacy  and  Sunshine  Acts  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.a 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
option  contract  or  with  respect  to  other 
materials  submitted  by  CBT  in  support 
of  its  application,  should  send  such 
comments  to  Jean  A.  Webb,  Acting 
Secretary.  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  D.C  20581.  by  December 
17, 1984. 

Issued  in  Washington.  D.C  on  November  8, 
1984 

lean  A.  Webb, 

Acting  Secretary  of  the  Commission. 

fFK  Doc  S4-aaS8  niwi  11-14-St;  8:41  am) 
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Contract  Marlcet  Proposals;  Chicago 
Mercantile  Exchange;  Excttar>ge 
Propoaal  to  Trade  Commodity 
Options;  British  Pound  and  Swiss 
Franc 

aocncy:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  availability  of  the 
terms  and  conditions  for  the 
applications  of  the  Chicago  Mercaittile 
Ebcchange  for  trading  commoditytiption* 
on  the  British  pound  futures  contract 
the  Swiss  franc  futures  contract  and  the 
three-month  Eurodollar  futures  contract 

summary:  The  Chicago  Mercantile 
Exchange  ("CME")  has  submitted 
applications  to  trade  options  on  the 
British  pound  futures  contract  the  Swiss 
franc  futures  contract  and  the  three- 
month  Eurodollar  futures  contract  under 
the  three-year  pilot  program  adopted  by 
the  Commodity  Futures  Trading 
Commission  ("Commission"),  "Hie 
Commission  beheves  that  public 


« 
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comment  on  the  proposals  is  in  the 
public  interest  and  is  consistent  with  its 
option  regtiiations  and  with  the 
purpoMS  of  the  Commodity  Exchange 
Act 

OATC  Comments  must  be  received  on  or 
before  December  17, 1964. 
AOORCSS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Acting  Secretary. 
Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW., 
Washington.  D.C  20561.  Reference 
should  be  made  to  the  CME  British 
pound.  Swiss  franc  and  Eurodollar 
option  contracts. 
FON  nNVTMER  MFOHMATION  CONTACT: 

Naomi  Jaffe,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission.  2033  K  Street.  I^fW., 
WasWngton.  DC.  205»1,  (202)  254-7227. 
SUPflfMENTARY  MFOiaNATtON:  The 
Commission  has  previously  adopted 
regulations  to  govern  a  three-year  pilot 
program  under  which  options  on  certain 
commodity  futures  contracts  are 
permitted  to  be  traded  on  domestic 
boards  of  trade  designated  by  the 
Commission  as  contract  markets  far 
options  trading  (46  FR  54500  (November 
3, 1961)).  Initially,  the  pilot  program 
provided  that  each  board  of  trade  would 
be  approved  for  trading  in  no  more  than 
one  futures  option  contract.  These 
regulations  were  subsequently  amended 
to  permit  domestic  boards  of  trade  to  be 
designated  as  contract  markets  for  up  to 
five  options  on  certain  futures  contracts 
(49  FR  33641  (August  24. 1984)).'  The 
CME  has  been  designated  by  the 
Commission  as  a  contract  market  for 
options  on  the  Standard  4  Poor's  500 
Stock  Price  Index  futures  contract  and 
as  a  contract  market  for  options  on  the 
Deutschemark  futures  contract 

CME  has  applied  for  contract  market 
designation,  pursuant  to  Section  4c(c)  of 
the  Commodity  Exchange  Act.  7  U.S.C. 
6c(c)  (1962),  ("Act")  and  Commission 
Regulation  S  33.5,  to  trade  options  on  the 
British  pound  futures  contract  the  Swiss 
franc  futures  contract  and  the  three- 
month  Eurodollar  futures  contract. 

A  copy  of  the  terms  and  conditions  of 
the  proposed  CME  option  contracts  will 
be  available  for  inspection  at  the  Office 
of  the  Secretariat  Commodity  Futures 


'  In  addition,  the  Commission  has  amended  ita 
raSulatioBa  to  permit  aach  board  of  trade  to  be 
deaignatad  in  up  to  two  optiona  on  dotneatic 
apioiltaral  futurea  contractj  in  addibon  to  the  five 
pennlaalbie  dai^iaUona  noted  above  [49  PR  2752 
Qamianr  23.  ISM)).  The  Chicago  Mercantile 
F-»rhainB  ha*  bna  rtaaignatiiil  aa  a  oootract  market 
for  ayCfa—  on  live  oattia  fuluraa  ooatracta.  la 
atklitioti.  the  CME  cafrently  baa  peading  before  the 
Caaaaiaaiaa  an  appttcadoo  to  trade  commodity 
opttgoa  oa  li««  hog  hrtvaa  oontracta  (4*  PR  2m2a 
Oaaaa&MM)). 


Trading  Commission.  2033  K  Street, 
NW..  Washington.  D.C.  20581.  Copies  of 
these  materials  can  be  obtained  through 
the  Office  of  the  Secretariat  by  mail  at 
the  above  address  or  by  phone  at  (202) 
254-6314. 

Other  materials  submitted  by  CME  in 
support  of  its  applications  for  contract 
market  designation  may  be  available 
upon  request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1983)).  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.& 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
option  contracts,  or  with  respect  to  other 
materials  submitted  by  CME  in  support 
of  its  applications,  should  send  such 
comments  to  Jean  A.  Webb,  Acting 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  SU^et  NW., 
Washington,  D.C.  20581,  by  December 
17, 1984. 

Issued  in  Washington.  D.C  on  Noveinl>er  8. 
1984. 

)aan  A.  Webb, 

Acting  Secretary  of  the  Commission. 

[FK  Doc  a4-2Me7  Filad  11-14-a4;  8:46  *in| 
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Contract  Mailtet  Proposals; 
PhHatMphla  Board  of  Trade;  Exchange 
Proposal  to  Trade  Commodity 
Options;  Thrss  Honth  Eurodollar  Time 
Deposits 

agency:  Commodity  Fuhires  Trading 
Commission. 

action:  Notice  of  availability  of  the 
terms  and  conditions  and  trading 
procedures  for  the  application  of  the 
I^ladeiphia  Board  of  Trade,  Inc.  for 
trading  and  commodity  options  on  three- 
month  Eurodollar  time  deposits. 

summary:  The  Philadelphia  Board  of 
Trade  ("PHBT')  has  submitted  an 
application  to  trade  options  on  three- 
month  Eurodollar  time  deposits  under 
the  three-year  pilot  program  adopted  by 
the  Commodity  Futures  Trading 
Commission  ("Commission").  The 
Commission  believes  that  public 
comment  on  the  proposal  is  in  the  public 
interest  and  is  consistent  with  its  option 
regulations  and  with  the  purposes  of  the 
Commodity  Exchange  Act. 
OATC  Comments  must  be  received  on  or 
before  December  31, 1984. 


Jean  A.  Webb.  Acting  Secretary, 
Commodity  Futures  Trading  >■•. 

Commission,  2033  K  Street  NW., 
Washington,  D.C  20581.  Reference 
should  be  made  to  the  PHBT  Eurodollar 
option  contract 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Jaffe,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  D.C.  20581.  (202)  254-7227. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  previsously  adopted 
regulations  to  govern  a  three-year  pilot 
program  under  which  options  on  certain 
commodity  futures  contracts  are 
permitted  to  be  traded  on  domestic 
boards  of  trade  designated  by  the 
Commission  as  contract  markets  for 
options  trading  (46  FR  54500  (November 
3, 1981)).  Initially,  the  pilot  program 
provided  that  each  board  of  trade  would 
be  approved  for  trading  in  no  more  than 
one  futures  option  contract.  These 
regulations  were  subsequently  amended 
to  permit  domestic  boards  of  trade  to  be 
designated  as  constract  markets  for  up 
to  five  options  on  futures  contracts  or 
physical  commodities,  of  which  no  more 
than  two  contracts  may  involve  an 
option  on  a  physical  commodity  (49  FR 
33641  (August  24. 1984)).' 

The  PHBT  has  applied  for  contract 
market  designation,  pursuant  to  Section 
4c(c)  of  the  Commodity  Exchange  Act,  7 
U.S.C.  6c(c)  (1982).  ("Act")  and 
Commission  Regulation  S  33.5,  to  trade 
options  on  three-month  Eurodollar  time 
deposits.  Under  the  rules  of  the 
proposed  option  contract,  a  Eurodollar 
option  could  be  exercised  only  on  its 
expiration  date  ("European"  option)  and 
would  be  settled  in  cash.  The  cash 
settlement  of  an  option  would  be  based 
on  a  final  settlement  price  which 
represents  100  minus  the  rate  for  three- 
month  Eurodollar  time  deposit  funds  on 
the  last  day  of  trading,  as  determined  by 
the  PHBT  through  surveys  of  major 
banks  in  the  interbank  Eurodollar 
market 

In  addition,  the  Eurodollar  option 
contract  would  be  traded  under 
proposed  rules  which  provide  for  a 
registered  board  broker.  Among  other 
duties,  the  board  broker  would  maintain 
a  book  of  market  orders  and  Umit  orders 
left  with  such  broker  and  would  be 
responsible  for  execution  of  those 
orders.  The  board  broker  also  would 
have  the  responsibilities  of  "mentoring 


I:  Interested  persons  should 
submit  their  views  and  comments  to 


'  In  addition,  the  Commission  hat  ame.ided  its 
regulations  to  penail  each  board  of  trade  to  be 
designated  in  up  to  two  options  on  domeitic 
agriuclutral  futures  contrads  in  addition  to  the  Rve 
permtaaible  option  designations  noted  al>ove  (49  FR 
275Z  llanuary  23. 19S4)). 


H- 


Federal  Regbter  /  Vol.  49,  No.  222  /Thursday.  Noveniber  15.  1984  /  Notices 


48211 


the  market"  and  "maintaining 
orderliness  in  the  trading  crowd."  The 
proposed  trading  rules  also  provide  that 
at  an  opening,  all  market  orders 
(whether  left  with  the  board  broker  or 
represented  by  a  floor  member  in  the 
trading  crowd)  shall  be  excuted  at  one 
price. 

The  Commission  is  seeking  public 
comment  on  the  terms  and  conditions  of 
the  proposed  Eurodollar  option  contract, 
including  the  PHBTs  proposed  exercise 
and  cash  settlement  provisions.  The 
Commission  also  requests  comment  on 
the  proposed  trading  rules  for  the 
Eurodollar  option  contract.  In  particular, 
I  comments  on  the  proposed  board  broker 
system  of  trading  and  the  one-price 
opening  procedure  would  be  useful  to 
the  Commission  in  evaluating  the 
proposal. 

A  copy  of  the  terms  and  conditions  of 
the  proposed  PHBT  Option  on  three- 
month  Eurodollar  time  deposits  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW..  Washingtoa  D.C.  20581.  Copies  of 
these  materials  can  be  obtained  through 
the  Office  of  the  Secretariat  by  mail  at 
the  above  address  or  by  phone  at  (202) 
254-6314. 

Other  materials  submitted  by  PHBT  in 
support  of  its  application  for  contract 
market  designation  may  be  available 
upon  request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1983)),  except  to  the 
extent  that  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI.  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
option  contract,  or  with  respect  to  other 
materials  submitfed  by  PHBT  in  support 
of  its  application,  should  send  such 
comments  to  Jean  A.  Webb,  Acting 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  D.C.  20581,  by  December 
31, 1984. 

Issued  in  Washington.  D.C.  on  November  8. 
1984. 

lean  A.  Webb. 
Acting  Secretary  of  the  Commission. 

(FR  Doc  84-29180  POad  11-14-M:  8.-4$  am) 
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DEPARTMENT  OF  DEFENSE 

Offica  of  tha  Sacretary 

Privacy  Act  of  1974;  System  of  Record 
Notica 

AOCNCV:  Office  of  the  Secretary. 
Defense. 

ACTION:  Notice  of  an  altered  system  of 
records. 


;  The  Office  of  the  Secretary  of 
Defense  proposes  to  alter  an  existing 
system  of  record  subject  to  the  Privacy 
Act  of  1974.  It  is  identified  as  DGC  04, 
entitled:  "Industrial  Personnel  Security 
Clearance  Case  Files"  last  published  on 
June  6, 1983  at  48  FR  25829.  The  major 
alteration  is  converting  the  system  from 
a  manual  to  a  hybrid  system,  i.e.,  part 
manual  and  part  automated.  The  record 
system  notice,  as  altered,  is  set  forth 
below. 

dates:  This  system  shall  be  effective 
without  further  notice  December  17, 
1984,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

address:  Send  any  comments  to  the 
System  Manager  identified  in  the  record 
system  notice. 

POR  FURTHER  INFORMATION  CONTACT 

Norma  Cook,  Privacy  Act  Officer, 
ODASD(A).  Room  5C-315,  Pentagon, 
Washington,  DC  20301-1155,  Telephone: 
202/695-0970. 

SUPPLEMENTARY  INFORMATION:  The 
Office  of  die  Secretary  of  Defense  (OSD) 
systems  of  records  notices  as  prescribed 
by  the  Privacy  Act  of  1974.  Title  5, 
United  States  Code  Section  552a  (Pub.  L 
93-579:  44  Stat  1896.  et  seq.)  have  been 
published  in  the  Federal  Register  at: 


FRDoc. 
FRDoc. 

1984 
FRDo^ 
FRDoc. 
FRDoc. 

1964 
FRDoc. 

1964 
FRDoc 

1984 
FRDoc. 

1984 


83-12048  (48  FR  25827)  )une  6, 1983 
84-4418  (49  FR  6145)  February  17, 

84-17736  (49  FR  27eq2)  )uly  5, 1984 
84-20096  (49  FR  30560)  July  31, 1964 
84-22566  (49  FR  33700)  August  24, 

24410  (40  FR  38133)  September  14. 

84-25835  (49  FR  38328)  September  28, 

84-26325  (49  FR  39185)  October  4. 


This  proposed  altered  system  is 
within  the  purview  of  the  provisions  of  5 
U.S.C  552a(o)  of  the  Privacy  Act  which 
requires  the  submission  of  an  altered 


system  report  A  report  was  submitted 

on  October  12, 1984. 

NonnaL-Cook, 

Acting  OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
November  8. 1984. 
DGC  04 

SYSmiMAMC 

Industrial  Personnel  Security 
Clearance  Case  Files. 

SYSTEM  location: 

Directorate  for  Industrial  Security 
Clearance  Review  (DISCR),  Defense 
Legal  Service  Agency  (DLSA) 
Department  of  Defense  (DoD),  4019 
Wilson  Blvd.,  Suite  101,  Ariington.  VA 
22203-1995.  Decentralized  inactive 
segments  at  the  Washington  National 
Records  Center,  and  at  the  U.S.  Army 
Investigative  Records  Depository,  Fort 
Meade,  Maryland  20755.  Automated 
records  are  maintained  on  a  system  V5- 
02,  Defense  Investigative  Service, 
Personnel  bivestigations  Center. 
Baltimore,  MD. 

CATEOOmCS  OF  INDIVIOUALS  COVERED  SY  THE 
SYSTEM: 

Government  contractor  employees, 
and  former  employees  whose  industrial 
security  clearance  cases  were  referred 
to  DISCR  for  adjudication  under 
Executive  Order  10885  as  implemented 
by  DoD  Directive  5220.6  by  the  Defense 
Industrial  Security  Clearance  Office 
(DISCO)  or  by  the  Director  Defense 
Investigative  Service  (DIS). 

CATEOOMES  OF  RECORDS  M  THE  SYSTEM: 

System  includes,  automated  case 
status  records  for  current  cases  and 
inactive  case  and  an  alphabetical  card 
index  file  for  records  of  cases  prior  to 
1984  used  for  recording  actions  taken 
and  for  identification  and  location  of 
case  files  within  the  system:  individual 
case  files  which  include  requests  for 
investigation  and  clearances,  general 
correspondence  relating  to  case, 
personnel  security  questionnaires, 
investigative  reports  prepared  by 
various  investigative  agencies,  medical 
and  psychiatric  records  and  evaluations 
DISCO  referral  recommendation, 
correspondence  between  the  individual 
and  DISCR  elements.  DISCO,  medical 
facilities,  DoD  Psychiatric  Consultants, 
investigative  agencies,  other  DoD  and        ^ 
Federal  agencies.  Screening  Board. 
Examiners  and  the  Appeal  Board, 
attorneys,  elements  of  the  office  of  the 
Secretary  of  Defense  and  Defense 
Investigative  Service,  written 
interrogatories  and  Statement  of 
Reasons  (SOR)  to  individuals,  with 
replies,  recommendations,  summaries. 
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record*  of  adjudicative  actions, 
transcript  of  hearings  and  exhibits. 
Supplementing  the  system's  case  files 
are  redacted  copies  of  DISCR 
administrative  and  adjudicative 
decisions  form  July  1961  to  date.  Names 
and  identifying  information  of 
applicant's,  witnesses,  source  of 
information,  etc.,  are  deleted  from  these 
redacted  record's  to  protect  the  privacy 
of  persons  involved. 

AUTMonrrv  pom  maiwtcnanci  or  tmc 


Executive  Order  10865,  "Safeguarding 
Classified  Information  Within  Industry," 
dated  February  20, 1960,  as  amended  by 
Executive  Order  10909,  dated  January 
17, 1961,  DoD  Directive  5220.6, 
"Industrial  Personnel  Security  Clearance 
Program"  dated  December  20, 1976,  DoD 
Regulation  5200-2R  "OoD  Personnel 
Security  Program". 

These  records  are  collected  and 
maintained  to  determine  whether  the 
granting  or  retention  of  security 
clearance  to  industrial  contractor 
personnel  is  clearly  consistent  with  the 
national  interest,  to  record  clearance 
adjudicative  actions  and 
determinations;  to  record  processing 
steps  taken  and  processing  time;  to 
prepare  statistical  listings  and 
summaries;  to  document  due  process 
actions  taken;  to  assist  authorized  DoD 
Consulting  Psychiatrist  to  compile 
evaluations  and  reports;  to  respond  to 
inquires  from  Presidential  Staff  offices 
when  the  inquiry  is  made  at  the  request 
of  the  ind- vidual;  to  monitor  and  control 
adjudicative  actions  and  processes. 
Automated  case  status  system  and  card 
files  are  used  to  record  statistics, 
provide  location  and  status  and  internal 
identification  of  cases,  to  prepare 
listings  and  statistical  reports  and 
summaries,  and  to  monitor  work  flow 
and  actions. 

WMITMt  uses  or  nCONOS  HANtTAMIO  M 
TNKSVSTIM,  MtCUNNNQ  CATtOOmCS  OP 
USnS  AND  MMKMSS  OF  SUCH  UStS: 

Information  may  be  disclosed  to  the 
Department  of  Justice  in  determining 
claims  for  reimbursement  in  preparation 
of  hearings,  appeals  and  Federal  Court 
review.  Also  see  DoD  blanket  routine 
uses  at  the  beginning  of  DoD  listing  of 
system  notices. 

POUCKS  AND  nUCnCSS  PO«  STOmNO, 
WSIIWyiNU,  JtCCSSSIHQ,  WeTJUIMNO.  IkMO 
0(SM>SINO  OP  RCCONDS  M  THK  SVSTSM: 

STOMAOC: 

Paper  records  are  maintained  in  file 
folders,  cmd  on  vertical  file  cards; 
automated  records  in  electronic  storage 
are  maintained  on  magnetic  tapes  and 


discs  at  Defense  Investigative  Service. 
Personnel  Investigations  Center, 
Baltimore,  MD. 

iirrmcvAeNjTv: 

Filed  alphabetically  by  name  or  by 
case  number.  Access  to  computer  data 
may  be  made  by  Name  and  SSAN  and  a 
combination  of  name  and  other 
personnel  identifying  data. 

SAPIOUARDS: 

Files  folders  and  cards  are  stored  in 
safes  or  locked  file  containers  locked  in 
a  limited  access  area,  and  are  accessible 
only  to  DISCR  authorized,  personnel.  All 
records  are  stored,  processed, 
transmitted  and  protected  as  the 
equivalent  of  classified  information. 
Records  are  accessed  by  the  custodian 
of  the  record  system  and  by  persons 
responsible  for  servicing  the  system, 
who  are  properly  screened  and  cleared 
for  need-to-know. 

Computer  hardware  is  located  in 
locked  areas  controlled  and  guarded, 
with  access  limited  to  authorized 
personnel.  Computer  access  is  via 
dedicated  data  circuits  which  prevent 
access  from  standard  dial-up  telephones 
and  is  individually  password  controlled. 
Individual  passwords  are  changed 
quarterly  or  are  changed  upon  departure 
of  personnel. 

The  automated  system  is  operated  by 
Defense  Investigative  Service,  Personnel 
Investigations  Center,  Information 
Systems  Division.  Only  DISCR 
personnel  with  an  official  need-to-know 
are  given  individual  passwords  and  user 
identification  information  needed  to 
access  the  computer  system  and  amend, 
add,  alter,  change  or  delete  DISCR 
records.  Other  authorized  contributors 
and  users  of  the  Defense  Central  Index 
of  Investigations  are  authorized  read- 
only access  to  DISCR  case  status 
records  in  that  system. 

RETENTION  AND  DISPOSAL: 

Completed  case  files  are  retained  in 
office  files  for  two  years  after  annual 
cut-offs,  then  are  retired  to  the 
Washington  National  Records  Center, 
for  an  additional  20  years. 

Inactive,  completed  case  files  prior  to 
1982  are  maintained  at  the  U.S.  Army 
Investigative  Records  Repository,  Fort 
Meade,  MD  20755. 

Automated  electronic  case  status 
records  and  alphabetical  card  index 
files  are  retained  as  locator  for  both 
active  and  inactive  records.  Computer 
data  and  alphabetical  card  files  are 
purged  when  the  inactive  case  file  is  no 
longer  retained. 


SYSTEM  IIANAOEll(S)  AND  ADONCSS: 

Director,  Directorate  for  Industrial 
Security  Clearance  Review  (DISCR), 
4019  Wilson  Blvd.,  Suite  101,  Arlington. 
Va.  22203-1995. 

NOTIFICATION  PROCEOUne: 

Information  may  be  obtained  from  the 
System  Manager. 

NECORD  ACCESS  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

Written  requests  from  individuals 
must  be  notarized  and  should  be  sent  to 
4019  Wilson  Blvd.,  Suite  101,  Arlington, 
VA  22203-1995  and  should  include  the 
individual's  full  name,  any  former 
names,  date  and  place  of  birth,  and 
Social  Security  Account  Number 
(SSAN). 

Request  for  copies  of  redacted,  final 
determination  should  be  sent  to  the 
System  Manager,  and  should  include  the 
OSD  Case  Number  of  the  records 
requested. 

CONTEST1NO  RECORDS  PROCEDURES: 

The  Agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the     . 
individual  concerned  are  contained  in  32 
CFR  Part  286b  and  OSD  Administrative 
Instruction  No.  81. 

RECORD  SOURCE  CATEGORIES:  " 

Information  is  received  from 
investigative  reports  from  federal 
investigative  agencies;  personnel 
security  records  and  correspondence; 
medical  and  personnel  records,  reports 
and  evaluations;  correspondence  from 
contractors,  employers,  organizations  of 
assignment  and  Federal  agencies  DoD 
organizations,  agencies  and  offices;  from 
individual,  their  attorneys  or  authorized 
representatives. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Parts  of  this  record  system  may  be 
exempt  under  5  U.S.C.  522a(k)(5).  For 
additional  information,  contact  the 
System  Manager. 

|FR  Doc  84-29800  Filed  11-14-M:  S:45  ami 
BHJJNQ  CODE  M10-01-M 


Advisory  Group  on  Electron  Devices; 
Advisory  Committee  Meeting 


aqency:  DoD  Advisory  Group  on        J 
Electron  Devices. 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 


summary:  Working  Group  A  (Mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
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(AGED)  will  meet  in  closed  session  on  6 
November  1984  at  Palisades  Institute  for 
Research  Services,  Inc.,  1215  Jefferson 
Davis  Highway,  Crystal  Gateway  *3, 
Suite  1203,  Ariington,  Virginia  22202. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

"Hie  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  classified  program 
details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  II  10(d)  (1976)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  hsted  in  5 
U.S.C.  552b(c)(l)  (1976),  and  that 
accordingly,  tliis  meeting  will  be  closed 
to  the  public. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
November  9, 1964. 

|FR  Doc.  •4-28M4  PUmI  11-14-M-.  a:45  an) 


SILUNQ  CODE  M10-01-M 


DoD  Advisory  Group  on  Election 
Devices;  Meeting 

agency:  DoD  Advisory  Group  on 

Electron  Devices,  DOD. 

action:  Notice  of  Advisory  Committee 

Meeting. 

The  DoD  Advisory  Group  on  Electron 
Devices  (AGED)  will  meet  in  closed 
session  on  13  December  1984  at  Naval 
Station,  Treasure  Island,  Room  215, 
Building  1,  San  Francisco,  CA  94130. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

l^e  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 


industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  EMsplays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  tiiroughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L  No.  92-463,  as  amended,  (5 
U.S.C.  App.  II  S  10(d)  (1976)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  Usted  in  5 
U.S.C.  552(c)(1)  (1976),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  November  9, 1984. 

Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

(FR  Doc  U-tatU  Filed  11-14-S4:  8:48  m] 
WLUNO  CODE  SS1»-«1-M 


Defense  Equal  Opportunity 
Management  Institute  Board  of 
Visitors;  Advisory  Committee  Meeting 

The  Defense  Equal  Opportunity 
Management  Institute  (DEOMI)  Board  of 
Visitors  will  meet  at  Patrick  Air  Force 
Base,  Florida,  26-28  November  1984. 

The  purposes  of  the  meeting  will  be  to 
review  the  results  of  the  Department  of 
Defense  Race  Relations  Education 
Board  meeting  and  to  examine  DEOMI's 
overall  capability  to  perform  its  stated 
mission  requirements. 

The  meeting  will  convene  at  3:00  pjn. 
on  26  November  and  adjourn  on  28 
November  at  5:30  p.m.  liie  meeting  is 
open  to  the  public.  For  further 
information,  contact  the  DEOMI  Public 
Affairs  Office  at  (305)  494-6096. 

Dated:  November  &  1984. 
Norma  L.  Cook, 

Acting  OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc  B«-29W7  Filed  11-14-M.  8:4S  am] 
StUJNa  CODE  3l1*-«1-« 

Defense  Intelligence  Agency  Scientific 
Advisory  Committee;  Meeting 

AQENCV:  Defense  Intelligence  Agency 
Scientific  Advisory  Committee,  DoD. 
action:  Notice  of  Closed  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 

Subsection  (d)  of  Section  10  of  Pub.  L 

92-463,  as  amended  by  Section  5  of  Pub. 

L  94-409,  notice  is  hereby  given  that  a 

closed  meeting  of  a  panel  of  the  DIA 

Scientific  Advisory  Committee  has  been 

scheduled  as  follows: 

DATC:  December  20, 1984,  &00  a.m.  to 

5:00  p.m. 

address:  The  DIAC  Washington,  DC. 


FOR  FURTHER  INFORMATION  COffTACT: 
Major  Harold  E.  Unton,  USAF, 
Executive  Secretary,  DIA  Scientific 
Advisory  Committee,  Washington.  DC. 
20301  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  Section  552b(c)(l),  TiUe  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  pubUa  Subject  matter  will 
be  used  in  a  special  study  on 
Microelectronics  and  Computers. 

Dated:  November  9, 1984. 
Norma  L.Co(^ 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc  M-ZMM  FUad  11-14-M:  «:4S  un) 
SHXINO  CODE  M1»-01-«l 


Defense  InteWgence  Agency  Sciecitlfic 
Advisory  Committee;  Meeting 

agency:  Defense  Intelligence  Agency 
Scientific  Advisory  Conunittee,  DOD. 

ACTION:  Notice  of  Closed  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Pub.  L 
92-463,  as  amended  by  Section  5  of  Pub. 
L  94-400,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  has  been 
scheduled  as  follows: 

DATE:  November  28, 1984,  9KX)  a.m.  to 
3:00  p.m. 

ADDRESS:  The  Pentagon.  Washington, 
D.C. 

FOR  FURTHER  INFORMATION  CONTACT 

Major  Harold  E.  Linton.  USAF, 
Executive  Secretary,  DIA  Scientific 
Advisory  Committee,  Washingtoa  D.C 
20301  (202/373>493a). 

SUPPLEMCNTARV  INFORMATION;  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  Section  552b(c)(l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public  Subject  matter  will 
>  be  used  in  a  special  study  on  Advanced 
Air  Defense. 

Dated:  November  8, 1984. 

Nonn«L.Cook, 

Acting  OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

[FRDocgl  29MH  Filed  11-14-M:  «iW— I 
MUJNO  CODE  MIO-OVH 


DoD  Unlvsrsity  Forum  Advisory 
Committee;  Meeting 

AOCNCv:  Office  of  the  Secretary  of 
Defense,  DoD. 
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action:  DoD-University  Forum 
AdAdsory  Committee  Meeting. 


;  The  DoD-University  Forum 
will  meet  in  open  session  on  November 
26. 1964,  from  1:30  until  4:30  pjn.  at  the 
Hyatt  Regency  Crystal  City  Hotel, 
Arlington,  Virginia. 

The  meeting  is  one  of  two  formal 
meetings  held  annually  as  called  for  by 
the  charter.  Tentative  agenda  items  will 
include  export  control  issues,  and 
foreign  languages  and  area  studies. 

Pubhc  attendees  are  requested  to 
telephone  Edward  Blake  in  the  DoD 
Office  of  Research  and  Laboratory 
Management  (202)  694-0205,  before 
COB  November  21, 1984  to  be  advised  of 
the  meeting  room  and  reserve  a  seat  at 
the  meeting. 

Dated:  November  9, 1964. 

Noraia  L.  Cook, 

Acting  OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

(FR  Doc.  M-»M8  Flkd  11-14-M;  MB  *■! 
■UJNQ  COOC  MIO-OVII 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Bilingual 
Education;  Moeting 


:  This  notice  sets  for  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Bilingual 
Education.  Notice  of  this  meeting  is 
required  under  Section  10  (a)  (2)  of  the 
Federal  Advisory  Cotnmittee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATE  December  3  and  4, 1984 — 9:00 
a jn.-4:30  pjn.,  the  Business  Meeting  will 
be  held  at:  The  U.S.  Department  of 
Education.  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs, 
Conference  Room,  Reporter's  Building, 
Room  421.  400  Maryland  Avenue,  SW.. 
Washington.  D.C.  20202. 
Foii  pufrrHCR  mpoftMATiON  contact: 
Paul  Balach.  Designated  Federal 
Official,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 
Reporter's  Building,  Room  421, 
Department  of  EducatTon,  400  Maryland 
Avenue,  SW.,  Washington,  D.C.  20202. 
(202)  245-2600. 

SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Council  on  Bilingual 
Education  is  established  under  Section 
732(a)  of  the  Bilingual  Education  Act  (20 
U.S.C  3242).  The  Council  is  established 
to  advise  the  Secretary  of  the 
Department  of  Education  concerning 
matters  arising  in  the  administration  of 


the  Bilingual  Education  Act  and  other 
laws  affecting  the  education  of  limited 
English  proficient  populations.  The 
meeting  of  the  Council  is  open  to  the 
public.  The  proposed  agenda  includes 
the  following: 

L  Call  to  Order 

n.  Roll  Call 

in.  Approval  of  Minutes  from  Previous 

Meeting 
rV.  Introduction  of  Vistors 

V.  Presentation  of  Information  by 

Director  of  OBEMLA  or  designee 

VI.  Presentation  of  information  by 

general  public  or  organizations 
(limited  to  5  minutes  per  person 
from  any  one  group.) 

VII.  Committee  Reports 

VIII.  Old  Business 

IX.  New  Business 

X.  Presentation  of  information  by 

members  of  general  public  on  items 
for  possible  future  action  by  the 
Council. 

XI.  Meetings  of  Council  Committees 
Xn.  Council  reconvenes 

Xin.  Adjournment 

Records  are  kept  of  all  Council 
proceedings  and  available  for  public 
inspection  at  the  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  Reporter's  Building,  Room  421, 
400  Maryland  Avenue,  SW., 
Washington,  D.C.  20202,  Monday, 
through  Friday.  &t>m  the  hours  of  8:00 
a.m.-4:30  p.m. 

Dated:  November  8, 1984. 
GwMge).  Rioa, 

Acting  Director,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 

(FR  Doc  M-JSaei  Filed  11-14-84:  «4S  am) 
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National  Advisory  Board  on 
Intsmational  Education  Programs; 
Meeting 

AOENCV:  National  Advisory  Board  on 
International  Education  Programs, 
Education. 

ACTNMt  Notice  of  Meetings. 

summary:  This  notice  sets  forth  the 
schedule  of  three  forthcoming  meetings 
of  the  Subcommittee  on  Reauthorization 
of  the  National  Advisory  Board  on 
International  Education  Programs. 
Notice  of  these  meetings  is  required 
under  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act.  This 
document  is  also  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATCS:  December  11, 1984;  January  9. 
1985  and  January  11, 1985. 


ADDRESSES:  December  11, 1984:  FOB-6. 
Patterson  Room,  Horace  Maim  Learning 
Center,  Room  1131,  400  Maryland 
-Avenue,  SW,  Washington,  D.C. 

January  9, 1985:  Federal  Office 
Building.  50  United  Nations  Plaza,  Room 
406,  San  Francisco,  California. 

January  11, 1985:  Federal  Office 
Building.  DHHSXlonference  Room,  35th 
Floor,  300  South  Wacker  Drive,  Chicago, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  J.  Rowe,  Postsecondary 
Relations  Staff,  ROB-3,  Room  3907,  400 
Maryland  Avenue.  SW,  Washington. 
D.C.  20202  (202/245-9700). 

SUPPt^MENTARY  INFORMATION:  The 

National  Advisory  Board  on 
International  Education  Programs  is 
established  under  section  621  of  the 
Higher  Education  Act  of  1965,  as 
amended,  by  the  Education 
Amendments  of  1980  (Pub.  L  96-374;  20 
U.S.C.  1131).  Its  mandate  is  to  advise  the 
Secretary  of  Education. 

These  meetings  of  the  Subcommittee 
on  Reauthorization  of  the  National 
AdviscJry  Board  on  International 
Education  Programs  are  open  to  the 
public:  The  agenda  includes  a 
discussion  and  review  of  Title  VI  of  the 
Higher  Education  Act  of  1965  (Pub.  L 
89-329),  as  amended.  Persons  who  wish 
to  schedule  personal  presentations 
should  contact  Richard  J.  Rowe. 
Postsecondary  Relations  Staff.  ROB-3 
Room  3082.  400  Maryland  Avenue,  SW, 
Washington,  DC.  20202  (202/245-9700) 
by  December  7, 1984. 

Recommendations  will  be  developed 
for  the  consideration  of  the  National 
Advisory  Board  on  International 
Education  Programs  during  their  meeting 
scheduled  for  March  4-5, 1985. 

The  meetings  will  be  held  from  9:00 
a.m.  to  4:00  p.m.  p.m.  the  11th  of 
December;  9:00  a.m.  to  4:00  p.m.  the  9th 
of  January:  and,  9:00  a.m.  to  2:00  p.m.  the 
11th  of  January. 

Records  are  kept  on  the  Committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of 
Postsecondary  Relations  Staff,  from  8:00 
a.m.  to  4:00  p.m.,  ROB-3,  7th  and  D 
Streets,  SW,  Room  3907,  Washington, 
DC. 

Signed  at  Washington.  D.C,  on  November 
9.1984. 

Edward  M.  Elmendorf, 

Assistant  Secretary  for  Postsecondary 
Education.  \ 
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National  Advisory  Board  on 
International  Education  Programs; 
Meeting 

agency:  National  Advisory  Board  on 
International  Education  Programs. 
Education. 

ACTION:  Notice  of  Meeting. 

summary:  This  notice  sets  forth  the 
schedule  of  a  forthcoming  meeting  of  the 
National  Advisory  Board  on 
International  Education  Programs. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is  also 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  January  6,  7. 8. 1985. 

address:  Holiday  Inn.  2800  Sand  Dunes 
Drive.  Monterey.  California. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  J.  Rowe,  Postsecondary 
Relations  Staff,  ROB-3,  Room  3082,  400 
Maryland  Avenue,  SW.  Washington, 
D.C.  20202  (202/245-9700). 

SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Board  on 
International  Education  Programs  is 
established  under  section  621  of  the 
Higher  Education  Act  of  1965,  as 
amended,  by  the  Education 
Amendments  of  1980  (Pub.  L  96-374:  20 
U.S.C.  1131).  Its  mandate  is  to  advise  the 
Secretary  of  Education. 

This  meeting  of  the  National  Advisory 
Board  on  International  Education 
Programs  is  open  to  the  public.  The 
agiinda  includes  a  report  from  the 
Subcommittee  on  Part  B,  Title  VL  Higher 
Education  Act  and.  a  preliminary  report 
frt)m  the  Subconunittee  on 
Recommendations  for  the 
Reauthorization  of  the  Higher  Education 
Act  of  1965.  as  amended  (Title  VI).  In 
addition,  a  report  from  the  Director, 
Center  for  International  Education  and 
overviews  of  activities  and  operations  of 
the  Office  of  Postsecondary  Education 
will  be  presented. 

The  meeting  will  be  held  from  7:00 
p.m.  to  11:00  p.m.,  the  6th  of  January. 
The  Committee  members  will  visit  the 
Defense  Language  Institute,  Monterey, 
California  on  the  7th  of  January;  and.  the 
Center  for  International  Studies, 
Stanford.  California  on  the  8th  of 
January. 

Records  are  kept  on  the  Committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of 
Postsecondary  Relations  Staff,  from  8KX) 
a.m.  to  4:00  p.m.,  ROB-3.  7th  ft  D  Streets, 
SW.  Room  3907,  Washington,  D.C 


Signed  at  Washington.  D.C.  on  November 
9.1984. 
Edward  M.  Elmendorf. 

Assistant  Secretary  for  Postsecondary 
Education. 

[FK  Doc  84-291164  Pilad  11-14-M;  S:45  •m) 
BIUJNQCOOE  4000-ei-« 


Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  17. 1984. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW.,  Room 
3208,  New  Executive  Office  Building, 
Washington,  D.C.  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4074.  Switzer  Building, 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  E  Webster  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
follovdng:  (1)  Type  of  review  requested. 
e.g.,  new.  revision,  extension,  existing  or 
reinstatement  (2)  Title;  (3)  Agency  form 
number  (if  any]^  (4)  Frequency  of  the 
collection:  (5)  "Ilie  affected  public;  (6) 


Reporting  burden;  and/or  (7) 
Recordkeeping  burden:  and  (8)  Abstract. 

OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  November  9. 1984. 
Linda  M.  Combt, 

Deputy  Under  Secretary  for  Management 

Office  of  Postsecondary  Education 

Type  of  Review  Requested:  Extension 
Title:  Application  for  grants  under  the 

Veterans  Cost-of-Instruction 

Payments  Program  (VCIP). 
Agency  Form  Number  ED-269 
Frequency:  Annually 
Affected  Public:  Non-Profit  Institutions 
Reporting  Burden 

Responses:  800 

Burden  Hours:  800 
Recordkeeping  Burden 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  Section  420  of  the  Higher 
Education  Act  authorizes  payments  to 
postsecondary  institutions  based  on 
veteran  student  enrollments.  The 
Veterans'  Cost-of-Instruction  Payments 
application  obtains  the  necessary  data 
to  verify  eligibility  and  calculate 
awards. 

Type  of  Review  Requested:  Revision 
Title:  Student  Aid  Report 
Agency  Form  Number  ED  255-1 
Frequency:  Aimually 
Affected  Public  Individual  or 

Households,  Business  or  Other  For- 

Profit,  Non-Profit  Institutions,  Small 

Businesses  or  Organizations 
Reporting  Burden 

Responses:  8,006,100 

Burden  Hours:  1,537.171.2 
Recordkeeping  Burden 

Recordkeepers:  6100 

Burden  Hours:  652,700 

Abstract:  This  form  contains  parental 
and/or  student  income  and  asset 
information  which  is  used  to  determine 
the  amount  of  federal  aid  the  student 
receives  for  educational  purposes. 

Office  of  Postsecoodary  Education 

Type  of  Review  Requested:  Revision 
Title:  National  Direct  Student  Loan 

Program  Report  of  Defaulted  Loans  as 

of  December  30. 
Agency  Form  Number  ED  574 
Frequency:  Annually 
Affected  Public  Business  or  Other  for- 

Profit 
Reporting  Burden 

Responses:  4,000 

Burden  Hours:  2,000 
Recordkeeping  Burden 

Recordkeepers:  4,000 

Burden  Hours:  320 
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Abstract:  This  report  provides 
infonnation  regarding  an  institution's 
capability  to  establish  an  effective 
collection  program.  The  data  may  be 
used  to  establish  default  trends  and 
compare  ratios  of  various  institutions. 

Office  of  Postsecondary  Education 

Type  of  Review  Requested:  Revision 
Title:  National  Direct  Student  Loan 

Program  Report  of  Defaulted  Loans  as 

of  December  31. 
Agency  Form  Number  E4C-1P 
Frequency:  Annually 
Affected  Public  State  or  Local 

Governments:  Businesses  or  other  For- 

Profit  Organizations:  Non-Profit 

Institutions;  Small  Businesses  or 

Organizations 
Reporting  Burden 

Responses:  4,000 

Burden  Hours:  2,000 
Recordkeeping  Burden 

Recordkeepers:  4000 

Burden  Hours:  320 

Abstract:  This  report  provides 
information  regarding  an  institution's 
capability  to  establish  an  effective 
collection  program.  The  data  may  be 
used  to  determine  default  trends  and  to 
compare  the  performance  of  various 
institutions. 

Type  of  Review  Requested:  New 
Title:  Certification  Form  for  the 

Endowment  Grant  Program 
Agency  Form  Number,  ED  D40-1P 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments;  Businesses  or  other  For- 

Profit  Organizations:  Non-Profit 

Institutions;  Small  Businesses  or 

Organizations 
Reporting  Burden 

Responses:  50 

Burden  Hours:  25 
Recordkeeping  Burden 

Recordkeepers:  50 

Burden  Hours:  100 

Abstract:  An  institution  of  higher 
education  that  is  selected  to  receive  an 
endowment  grant  must  according  to 
program  regulations,  certify  certain 
items  of  information  about  matching 
funds  and  about  its  application.  The 
Secretary  needs  this  informatioo  to 
determine  whether  grant  funds  may  be 
disbursed  and  in  what  amount. 

Office  of  Postsecondary  Education 

Type  of  Review  Requested:  Extension 

Title:  Performance  Report  under  the 
Minority  Institutions  Science 
Improvement  Program  (MISIP) 

Agency  Form  Number:  ED  0007 

Frequency:  Annually 

Affected  Public:  State  or  Local 
Governments:  Businesses  or  other  For- 
Profit  Organizationr,  Non-Profit 


Institutions;  Small  Businesses  or 

Organizations 
Reporting  Burden 

Responses:  150 

Burden  Hours:  450 
Recordkeeping  Burden 

Recordkeepers:  150 

Burden  Hours:  450 

Abstract:  The  program. officials  use 
information  from  the  performance  report 
to  assess  a  project's  accomplishment  of 
goals  and  objectives  and  to  aid  in 
effective  management  of  the  program. 

(FR  Doc.  S4-iSe78  F1M  11-14-M:  a:45  un| 
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Federal  Education  Data  Acquisition 
Council;  Meeting 

aqency:  Department  of  Education. 
ACTION:  Notice  of  Meeting. 

summary:  This  notice  seU  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Federal  Education  Data 
Acquisition  Council.  This  notice  also 
describes  the  functions  of  the  council 
Notice  of  this  meeting  is  required  imder 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES:  December  6  and  7, 1984. 
AOOMESS:  Federal  Office  Building  No.  6. 
Room  3000,  400  Maryland  Avenue.  SW.. 
Washington.  D.C  20201. 
FOR  FURTHER  INFORMATtOM  CONTACR 
Margaret  B.  Webster,  Executive 
Director.  Federal  Education  Data 
Acquisition  Council.  400  Maryland 
Avenue,  SW.,  Room  4074,  Switzer 
Building,  Washington,  D.C.  20202  (202) 
428-7304. 

SUPPI^MENTARY  INFORMATION:  The 

Federal  Education  Data  Acquisition 
Council  is  established  under  section 
400A  of  the  General  Education 
Provisions  Act  (Pub.  L  95-561;  20  U.S.C. 
1221-3).  The  Council  is  established  to 
advise  and  assist  the  Secretary  with 
respect  to  the  improvement, 
development  and  coordination  of 
Federal  education  information  and  data 
acquisition  activities,  and  to  review  the 
policies,  practices,  and  procedures 
established  by  the  Secretary. 

The  meeting  of  the  Council  is  open  to 
the  public.  The  agenda  includes: 
FEDAC  Interim  Review  Procedures 
Followup  Discussion  of  the  Food  and 

Nutrition  Service  as  a  Major  Data 

Collection  Agency 
Ongoing  Activities  Related  to  Education 

Terminology 
Council  Business 

Records  areliept  of  all  Council 
proceedings,  and  are  available  for 


public  inspection  at  the  Division  of 
Education  Information  Management,  330 
C  Street  SW..  Washington.  D.C.  20202 
from  the  hours  of  8:00  A.M.  to  5:00  P.M. 

Dated:  November  9, 1984. 
Linda  M.  ComlM, 
Deputy  Under  Secretary  for  Management. 
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Talent  Search  Program;  Educational 
Opportunity  Centers  Program 

AGENCY:  Department  of  Education. 

action:  Application  Notice  for  New 
Awards  for  Fiscal  Year  1985. 

Applications  are  invited  for  new 
awards  under  the  Talent  Search  and 
Educational  Opportunity  Centers 
Programs. 

Authority  foe  these  programs  is 
contained  in  sections  417A.  417B.  and 
417E  of  the  Higher  Education  Act  of 
1965.  as  amended. 

(20  U.S.C.  1070d.  1070d-l,  and  1070d-lc) 

The  Secretary  is  authorized  to  make 
grants  under  these  programs  to 
institutions  of  higher  education,  public 
and  private  agencies  and  organizations, 
and.  in  exceptional  cases,  secondary 
schools,  if  there  are  no  other  applicants 
capable  of  providing  a  Talent  Search  or 
Educational  Opportunity  Centers 
Program  in  the  target  areas  to  be  served 
by  the  proposed  projects  (34  CFR  643.2 
and  644.2.  respectively).  The  purpose  of 
the  grant  awards  under  both  the  Talent 
Search  and  Educational  Opportunity 
Centers  Programs  is  to  permit  applicants 
to  carry  out  projects  designed  to  identify 
qualified  individuals  from 
disadvantaged  backgrounds  and  to 
assist  them  in  preparing  for  programs  in 
postsecondary  education. 

Closing  Date  for  Transmittal  of 
Applications:  An  application  for  a  new 
award  must  be  mailed  or  hand  delivered 
by  January  11, 1985. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  should  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  84.044  for  the  Talent  Search 
Program,  or  84.066  for  the  Educational 
Opportunity  Centers  Program. 
Washington.  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 


(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  apphcant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  apphcant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be 
considered. 

Applications  Delivered  by  Hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education.  Application  Control  Center, 
Room  5673,  Regional  Office  Building  3, 
7th  and  D  Streets.  SWVWashington. 
DC. 

The  Application  Control  Center  will 
accept  a  hand-deUvered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand  delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Program  Infonnation:  The  Secretary  is 
accepting  applications  for  up  to  three 
years  of  funding  under  each  program. 
However,  the  Secretary  will  not  fund  an 
applicant  for  a  period  of  time  longer 
than  is  requested  by  the  applicant  in  its 
application.  Applicants  under  each 
program  requesting  multi-year  funding 
must,  in  accordance  with  34  CFR  75.117. 
submit  information  that  shows  why  a 
multi-year  project  is  needed;  a  budget 
for  the  first  year  of  the  project;  and  an 
estimate  of  the  Federal  funds  needed  for ' 
each  additional  year  requested. 
/"The  applications  for  new  awards  will 
/-/be  evaluated  competitively  under  the 
(      selection  criteria  for  new  awards 
\      contained  in  34  CFR  643.31  or  644.31  for 
V     Talent  Search  and  Educational 
\  Opportunity  Centers  Programs. 
.  respectively.  In  addition.  Talent  Search 
<  applicants  that  have  conducted  a  Talent 
Search  project  within  the  three  previous 
years  and  Educational  Opportunity 
Centers  applicants  that  have  conducted 
an  Educational  Opportimity  Centers 
project  within  the  three  previous  years 
may  receive  additional  points  on  the 
basis  of  their  prior  experience.  The  prior 
experience  section  of  the  application 
vyill  be  evaluated  on  the  basis  of  the 
priorities  as  specified  in  34  CFR  643.32 


and  644.32  for  Talent  Search  and 
Educational  Opportunity  Centers 
Programs,  respectively. 

Suggestions  for  Fiscal  Year  1985 
Applicants  for  Talent  Search  and 
Educational  Opportunity  Centers  Funds: 
Experience  has  shown  that  the  most 
successful  Talent  Search  and 
Educational  Opportimity  Centers 
projects  have  certain  common 
characteristics.  These  can  be 
summarized  as  follows: 

(1)  Projects  that  have  a  strong 
institutional  local,  or  private  sector 
commitment  to  their  objectives.  This 
often  takes  the  form  of  in-kind  or  cash 
contributions  to  enhance  the 
opportimities  made  available  to  Talent 
Search  and  Educational  Opportunity 
Centers  participants. 

(2)  Projects  that  work  closely  with  and 
are  fully  endorsed  by  the  local 
community  in  the  target  area  served  by 
the  project. 

(3)  Projects  that  provide  mechanisms 
to  monitor  participants'  progress. 

(4)  Projects  that  assess  the 
effectiveness  of  accomplishing  goals  and 
objectives. 

(5)  Projects  that  make  an'effort  to 
meet  the  needs  of  participants  in  the 
target  area,  and  to  place  a  specified 
niunber  or  percentage  of  students  into 
postsecondary  education  programs. 

(6)  Projects  that  actively  seek  to 
improve  educational  opportunity  and 
access  for  all  students,  particularly 
those  who  traditionally  have  not 
participated  fully  in  higher  education, 
including  projects  that  address  the 
special  needs  of  racial  or  ethnic 
minority  groups,  women,  and  the 
handicapped. 

In  view  of  this  experience,  the 
Secretary  encourages  applicants  to 
incorporate  these  characteristics  into 
their  applications.  Applicants  should 
note  that  these  characteristics  are 
included  only  to  assist  them  in 
developing  potentially  successful 
projects.  "The  characteristics  themselves 
in  no  way  amend  the  selection  criteria 
in  either  34  CFR  643.41  or  34  CFR  644.31. 
respectively. 

Available  Funds:  The  Department  of 
Education  Appropriation  Act.  1985, 
appropriated  $174,940,000  for  the  Special 
Programs  for  the  Disadvantaged.  Of  that 
amount,  it  is  anticipated  that 
approximately  $20,272,500  and 
$9,317,500  million  will  be  available  for 
the  Talent  Search  and  Educational 
Opportunity  Centers  Programs, 
respectively,  in  fiscal  year  1985.  With 
these  amounts,  the  Secretary  expects  to 
fund  172  new  "Talent  Search  projects 
with  average  grant  awards  of  $117,863, 
and  35  new  Educational  Opportunity 
Centers  projects  with  awards  averaging 


$266,205.  These  projections  in  no  way. 
however,  bind  the  Secretary  to  specific 
numbers  of  grants,  or  to  the  amount  of 
any  grant,  unless  that  amount  is 
otherwise  specified  by  statute  or  ^ 

regulations. 

Application  Forms:  AppUcation  forms 
and  program  information  packages  are 
expected  to  be  ready  for  mailing  by 
November  26, 1984.  Application 
packages  will  not  automatically  be 
mailed  to  all  institutions  of  higher 
education.  However,  they  will  be  mailed 
to  all  currently  funded  grantees  luider 
the  Talent  Search  and  Educational 
Opportunity  Centers  Programs. 
Application  packages  may  be  obtained 
by  contacting  the  Division  of  Student 
Services.  Education  Outreach  Branch. 
U.S.  Department  of  Education  (Room 
3060.  Regional  Office  Building  3],  400 
Maryland  Avenue,  SW.,  Washington, 
D.C  20202.  Telephone  number  (202) 
245-2165. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  imposed 
under  the  statute  and  regulations. 
(Approved  by  Office  of  Management 
and  Budget  under  control  numbers  1840- 
0549  and  1840-0065  for  Talent  Search 
and  Educational  Opportunity  Centers 
Programs,  respectively.) 

The  Secretary  suggests  that  the 
narrative  portion  of  the  application  not 
exceed  thirty  (30)  pages  in  length.  The 
Secretary  further  suggests  that  only  the 
information  required  by  the  application 
form  be  submitted. 

Applicable  Regulations:  Regulations 
applicable  to  this  program  are: 

(a)  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75,  77,  and  78.  and 

(b)  Regulations  governing  the  Talent 
Search  and  Educational  Opportunity 
Centers  Programs  (34  CFR  Parts  643  and 
644). 

Further  Information:  For  further 
information  contact  Walter  Lewis,  Chief. 
Education  Outreach  Branch.  Division  of 
Student  Services.  U.S.  Department  of 
Education  (Room  3060.  Regional  Office 
Building  3).  400  Maryland  Avenue,  SW., 
Washington,  D.C.  20202.  Telephone 
number  (202)  245-2165. 

(20  U.S.C  lOTOd.  1070d-lb,  and  1070d-lc) 


•  \ 
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Office  Of  Pcetaecoftdary  Education 

Endowment  Grant  Program; 
Applica«on  Notioe  for  New 
Endowment  Grants  for  Flecai  Yeer 
1985 

Applications  are  invited  for  new 
endowment  grants  for  FY  1985  under  the 
Endowment  Grant  Program. 

Authority  for  this  program  is 
contained  in  section  333  of  Title  III  of 
the  Higher  Education  Act  of  1965  (HEA), 
as  amended.  20  U.S.C.  1065a. 

Under  the  Endowment  Grant  Program, 
the  Secretary  is  authorized  to  make 
grants  to  eligible  institutions  of  higher 
education  funds  at  those  institutions. 
The  Federal  grant  funds  must  be 
matched  dollar-for-dollar  by  the 
institution  selected  to  receive  a  grant. 

Closing  date  for  transmittal  of 
applications:  An  application  for  an 
endowment  grant  must  be  mailed  or 
hand-delivered  by  January  25, 1985. 

Applications  delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention 84.031  G,  Washington.  DC. 
2020Z 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  firat  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  oot  be  considered. 

Applications  delivered  by  hand:  An 
application  that  is  hand-delivered  must 


be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Room  5673,  Regional  Office  Building  3, 
7th  and  D  Streets  SW..  Washington.  D.C 

The  Application  Control  Center  will 
accept  a  hand-delivered  appUcation 
between  8:00  a.m.  and  4:30  p.m. 
fWashington.  D.C.  time)  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

General  program  information:  Under 
the  Endowment  Grant  Program,  the 
Secretary  awards  grants  to  eligible 
institutions  of  higher  education  to 
establish  or  increase  endowment  funds. 
Grantees  must  match  the  Federal  grant 
funds  doUar-for-dollar.  The  Federal 
grant  and  the  institutional  match  is 
called  the  "endowment  fund  corpus." 
Institutions  must  invest,  and  may  not 
spend,  the  endowment  fund  corpus  for 
the  20  year  grant  period.  Afterwards,  the 
institution  may  use  the  endowment  fund 
corpus  for  any  educational  purpose. 

In  general,  a  grantee  may  spend  up  to 
50  percent  of  endowment  fiind  income 
earned  prior  to  the  date  of  each 
proposed  expenditure.  Endowment  fund 
income  is  the  value  of  the  endowment 
fund  minus  the  endowment  fund  corpus. 
A  grantee  may  use  that  50  percent 
portion  of  the  endowment  fund  income 
to  defray  any  expenses  necessary  to 
operate  the  institution.  A  grantee  must 
invest  the  other  50  percent  portion  of 
endowment  fund  income  for  the  20  year 
grant  period.  Afterward,  the  grantee 
may  use  all  endowment  fund  income  for 
any  educational  purpose. 

Eligible  applicants:  The  Endowment 
Grant  Program  is  one  of  four 
Institutional  Aid  Programs  authorized 
by  Title  m  of  the  Higher  Education  Act 
of  1965  (HEA),  as  amended.  The  other 
three  programs  are  the  Strengthening, 
Special  Needs,  and  Challenge  Grant 
Programs.  Under  section  333(b)(4)  of  the 
HEA.  an  institution  is  eligible  to  receive 
a  grant  under  the  Endowment  Grant 
Program  if  it  qualifies  as  an  eligible 
institution  under  the  Challenge  Grant 
Program.  An  institution,  in  turn,  qualifies 
as  an  eligible  institution  under  the 
Challenge  Grant  Program  if  it  qualifies 
(1)  as  an  eligible  institution  under  34 
CFR  627.2(b)  or  (d)  of  the  Challenge 
Grant  Program  regulations,  (2)  as  an 
eligible  institution  for  the  Strengthening 
Program  under  34  CFR  625.2  and  625.3  of 
the  Strengthening  Program  regulations 
or  (3)  as  an  eligible  institution  for  the 
Special  Needs  Program  under  34  CFR 
626.2  and  626.3  of  the  Special  Needs 
Program  regulations. 

Under  each  of  the  above  program 
regulations,  the  Secretary  determines  an 


institution's  eligibility  based  in  part 
upon  an  institution's  education  and 
general  (E&G)  expenditures,  and  the 
amounts  of  Pell  Grants  and  other  Title 
rv  HEA  student  financial  assistance 
students  attending  that  institution 
receive  for  a  particular  award  year. 

Potential  applicants,  including  current 
grantees  under  one  or  more  of  the  other 
Institutional  Aid  Programs  mentioned 
above,  are  advised  that  a  notice  was 
published  in  the  Federal  Register  on 
September  28, 1984  (49  FR  36331-38341) 
explaining  how  an  institution  becomes 
eligible  for  the  Endowment  Grant 
Program.  Under  that  notice,  institutions 
were  required  to  submit  eligibility 
requests  by  October  29. 1984.  The 
Secretary  will  consider  funding  only 
those  institutions  determined  eligible  to 
apply  for  a  grant  under  the  Endowment 
Grant  J>rogram  in  FY  1985  pursuant  to 
the  September  28, 1984  notice. 

Application  information:  Under 
9  628.20(b)  of  the  Endowment  Grant    • 
Program  regulations,  an  applicant  must 
submit  a  long  range  development  plan 
(referred  to  in  the  application  form  as  an 
"institutional  narrative")  as  part  of  its 
application,  unless  the  applicant  is,  at 
the  closing  date  established  by  the 
Secretary  for  submission  of  an 
endowment  grant  application,  (1)  a 
recipient  of  a  development  grant  imder 
the  Strengthening,  Special  Needs,  or 
Challenge  Grant  Programs:  (2)  has 
applied  in  FY  1985  for  a  development 
grant  under  the  Strengthening  or  Special 
Needs  Programs;  or  (3)  has  applied  in  FY 
1985  for  a  Strengthening  Program 
planning  grant  solely  to  prepare  an 
appUcation  for  a  development  grant.  The 
Secretary  requests  that  the  long-range 
development  plan  not  exceed  thirty 
double-spaced  typewritten  pages. 

Available  funds:  Grants  awarded 
under  the  Endowment  Grant  Program  in 
FY  1985  will  range  fi-om  $50,000  to 
$500,000.  Applicants  are  advised  that  a 
notice  was  published  in  the  Federal 
Register  on  November  6, 1984  (49  FR 
44320),  establishhig  July  15, 1985  as  the 
deadline  for  FY  1985  endowment 
grantees  to  raise  their  required  matching 
funds.  Applicants  are  urged,  therefore, 
to  request  grants  in  an  amount  that  they 
will  realistically  be  able  to  match  by  the 
end  of  the  fund-raising  period,  July  15. 
1985.  The  Secretary  anticipates 
awarding  approximately  30  to  135  grants 
in  FY  1985. 

The  Department  of  Education 
Appropriation  Act,  1985.  appropriated 
$141,208,000  for  the  Institutional  Aid 
Programs  in  FY  1985.  Of  that  amount, 
approximately  $15,200,000  will  be 
available  for  awarding  grants  under  the 
Endowment  Grant  Program. 
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With  funds  transferred  from  the 
Special  Needs  Program  to  the 
Endowment  Grant  Program,  the  ' 
Secretary  awards  endowment  grants  so 
that  the  ambunts  required  under  34  CFR 
626.31  (a)  and  (b)  of  the  Special  Needs 
Program  regulations  to  be  awarded  to 
junior  or  community  colleges  and  to 
institutions  with  special  needs  that  l^ave 
historically  served  substantial  numbers 
of  black  students  will  be  so  awarded. 
(20  U.S.C.  1065a.  1069c). 

The  Department  of  Education 
*    Appropriation  Act,  1985,  reserves 
$45,741,000  of  the  monies  appropriated 
for  the  Institutional  Aid  Programs  for 
awards  to  historically  black  colleges 
and  universities.  Tliis  reservation  may 
limit  funds  avaUable  to  institutions  that 
are  not  historically  black  institutions 
under  this  competition.  ^ 

These  estimates  do  not  bind  the  U.S. 
Department  of  Education  to  a  specific 
number  of  grants,  or  to  the  amount  of 
any  grant,  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

Application  forma:  Application  forms 
and  program  information  packages  are 
expected  to  be  ready  for  mailing  by 
November  26, 1984.  Interested  parties 
may  obtain  a  copy  of  the  application 
form  by  writing  to  the  Institutional  Aid 
Programs,  U.S  Department  of  Education, 
L'Enfant  Plaza  Station,  Post  Office  Box 
23868,  Washington,  D.C  20024.  The 
program  information  packages  will 
include  the  fined  Endowment  Grant 
Program  regulations. 

An  application  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instnictions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  package  is  only  intended  to 
aid  applicants  in  applying  for  assistance 
under  this  program.  Nothing  in  the 
program  information  package  is 
intended  to  impose  any  paperwork, 
application  content  reporting,  or  grantee 
performance  requirements  beyond  those 
specifically  imposed  under  the  statute 
and  regulations  governing  this  program. 

The  Secretary  strongly  urges  that 
applicants  not  submit  information  that  is 
not  required.  (Approved  by  the  Office  of 
Management  and  Budget  under  Control 
Number  1840-0531) 

Applicable  regulations:  Regulations 
applicable  to  the  Endowment  Grant 
Program  include: 

(1)  The  regulations  in  34  CFR  624.1 
throu^  624.3, 624.6, 624.10,  624.20,  624.22 
ande24.4a 

(2)  The  regulations  in  34  CFR  625Z 
628.2  and  627.2. 

(3)  The  regulations  in  34  CFR  Part  6^8 
published  in  the  Federal  Register  on  July 
12, 1984  (49  FR  28520-28536)  and 


amended  on  September  21, 1964  (40  FR 
37325). 

(4)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  94  CFR  74.e2(h)-.  34  CFR 
74.80  through  74.85:  34  CFR  75.100 
through  75.102  and  75.217;  and  34  CFR 
Part  7a 

Further  information:  For  huihet 
information,  contact  Dr.  Caroline  Gillin, 
Director,  Division  of  Institutional 
Development  U.S.  Department  of 
Education,  Room  3042,  Regional  Office 
Building  3,  400  Maryland  Avenue  SW., 
Washingtcm,  D.C.  20202.  Telephone: 
(202)420-6860. 

(20  U.S.C  1004-ioeec) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84-031  G—Endo«vment) 

Dated:  November  9, 1984. 
Edwaid  M.  Omandorf, 
Assistant  Secretary  for  Postaecondary 
Education. 
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Indian-Controlled  Sdwoia  Enrichment 
Program;  Ejtteneion  of  Ctoeing  Date 

AOntCV:  Department  of  Education. 

action:  Notice  of  Extension  of  Closing 
Date  for  Transmittal  of  New 
Applications  for  Fiscal  Year  1985 
Assistance  under  the  Indian-Controlled 
Schools  Enrichment  Program. 


:  This  notice  extends  the 
closing  date  of  November  26, 1964  to 
March  4, 1985  for  the  transmittal  of  new 
applications  under  the  Indian-Controlled 
Schools  Enrichment  Program  [MSJ72A). 
This  extension  is  necessary  because 
section  513  of  the  Education 
Amendments  of  1984,  Pub.  L  98-511, 
enacted  on  October  19, 1984,  amended 
section  303  of  the  Indian  Elementary  and 
Secondary  School  Assistance  Act  by 
changing  certain  eligibility  requirements 
for  applying  for  funds  under  the  Indian- 
Conb*olled  Schools  Enrichment  Progranu 

SUPPLEMCNTAIIV  MroiMiATiON:  Section 
513  of  Pub.  L  98-511  amended  section 
303(b)  of  the  Indian  Education  Act  by 
exempting  schools  serving  Indian 
children  in  California,  Oklahoma,  or 
Alaska  from  the  requirement  that 
schools  for  Indian  children  or  local 
educational  agencies  eligible  to  receive 
funds  under  this  program  be  located  "on 
or  near  reservations."  This  requirement 
is  found  in  34  CFR  253.2  of  the 
regulations  for  this  program.  Revised 
regulations  incorporating  the  changes 
made  by  this  legislation  will  be 
published  in  the  Federal  Register  at  a 
later  date. 


The  api^ication  notice  for  this 
program,  published  in  the  Fadersl 
Renter  on  August  2a  1984  (48  FR 
33046),  provides  detailed  information 
concerning  the  Indian-Controlled 
Schools  Enrichment  Program.  This 
notice  extends  the  closing  date  for 
transmittal  of  new  applications  to  allow 
those  schools  oot  previously  eligible  for 
assistance  under  tfiis  program  to  have 
an  opportunity  to  apply. 

FOR  FURTHBI  WmUUUmom  OONTACr 

Inquiries  concerning  this  extension  date 
should  be  addressed  to  Elsie  Jenifer, 
Indian  Education  Programs,  U.S. 
Department  of  Education,  Office  of 
Elementary  and  Secondary  Education, 
Room  2177,  FOB-e,  400  Maryland 
Avenue,  SW..  Washington.  D.C  20202. 
Telephone:  (202)  732-1918. 

(Catalog  of  Federal  Domestic  Assistance  Na 
84.072,  Indian  Education  Grants  to  Indian- 
Controlled  Schools) 
(20  U.S.C  241bb(b)) 

Dated:  November  9, 1984. 
Lawraooa  F.  I>avaiipa(t 
Assistant  Secrstaryfbr  Elementary  and 
Secondary  Education. 

(Fit  Dec  S4-aB77  niad  11-14-S*:  SaM  ai4 


DEPAimiENT  OF  ENERGY 

BonnsvWe  Power  Admlnlatration 

Average  System  Coat  Methodology  for 
use  m  me  uwNieviiie  i^ower 
Administration  Exdiange 
Tranamlaalon  CradH  Program 

AOENCv:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  Implementation  of  methodology 
for  determining  exchcmge  transmission 
credit 


r.  Section  5(c)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act),  16  US.C  839c(c),  establishes  the 
residential  exchange  program  whereby 
each  participating  utility  receives  a  BPA 
subsidy  equal  to  the  difference  between 
BPA's  priority  firm  wholesale  power 
rate  and  the  participating  utility's 
average  system  cost  of  resources.  The 
subsidy  applies  to  each  participating 
utility's  residential  and  small  farm 
loads.  The  Northwest  Power  Act  makes 
it  clear  that  only  the  BPA  Administrator 
is  authorized  to  determine  the  average 
system  cost  of  participatring  utilities' 
resources,  subject  to  limited  review  by 
the  Federal  Emsigy  Regulatory 
Commission  (Commission). 

On  October  1. 1884.  the  Commissioa 
issued  Order  No.  400. 28  FERC 1 61,013. 
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approving  and  implementing  the 
reformed  Average  System  Cost  (ASC) 
methodology  adopted  by  the  BPA 
Administrator  in  a  record  of  decision 
dated  June  5, 1984.  The  Administrator's 
decision  was  made  following  a  statutory 
consultation  proceeding,  conducted 
pursuant  to  section  5(c)(7)  of  the 
Northwest  Power  Act.  Effective  October 
1. 1984.  the  reformed  ASC  methodology, 
which  is  an  administrative  rule  adopted 
by  BPA  and  approved  by  the 
Commission,  will  determine  the  level  of 
subsidy  paid  to  each  participant  in  the 
residential  exchange  program 
authorized  by  section  5(c)  of  the 
Northwest  Power  Act. 

The  methodology  adopted  in  this  rule 
pertains  to  BPA's  Exchange 
Transmission  Credit  (ETC)  program, 
which  is  patterned  after  the  residential 
exchange  program.  The  ETC  program  is 
designed  to  provide  residential 
exchange  benefits  to  Pacific  Northwest 
utilities  that  own  transmission  plant,  but 
no  generation  plant  The  statutory 
authority  for  each  program  is  found  in 
section  5(c)  of  the  Northwest  Power  Act. 

Section  IV  of  the  current  ETC 
methodology  makes  clear  that:  (1)  The 
consultation  proceeding  just  concluded 
under  sectfbn  5(c)(7)  of  the  Northwest 
Power  Act  relates  to  modiflcations  of 
both  the  residential  exchange  ASC 
methodology  and  the  ETC  methodology. 
(2)  subsidy  payments  received  under  the 
ETC  methodology  are  to  equal  the 
payments  that  would  be  caluculated 
under  the  residential  exchange  ASC 
methodology  except  in  instances  where 
ETC  payments  are  limited  by  Exhibit  E 
to  the  Exchange  Transmission  Credit 
Agreement,  and  (3)  modifications  to  the 
ETC  methodology  are  to  become 
effective  as  of  the  same  date  as 
modifications  to  the  residential 
exchange  ASC  methodology. 

This  notice  concludes  the  consultation 
proceeding,  as  it  regards  the  ETC 
program,  by  adopting  and  implementing 
a  revised  ASC  methodology  for  use  in 
calculating  subsidy  payments  to  utiUty 
participants  in  the  ETC  program.  The 
revised  methodology  is  patterned  after 
the  residential  exchange  ASC 
Methodology  approved  by  the 
Commission  on  October  1, 1984.  This 
rule  is  effective  as  of  October  1. 1984.  to 
coincide  with  the  effective  date  of 
Commission  approval  of  the  residential 
exchange  ASC  methodology  rule. 

Responsible  Official 

Stephen  A.  Ailshie,  Assistant 
Administrator  for  Financial 
Management,  is  the  official  responsible 
for  this  methodology. 


addresses: 

For  further  information  contact  Ms. 
Donna  L  Geiger,  Public  Involvement 
Manager,  Bonneville  Power 
Administration.  P.O.  Box  12999, 
Portland.  Oregon  97212;  (503)  230-3478. 
Oregon  callers  outside  the  Portland  area 
may  use  the  toll-free  number  (800)  452- 
8429:  callers  in  California,  Idaho, 
Montana.  Nevada.  Utah.  Wyoming,  and 
Washington  may  use  (800)  547-6048. 
Information  may  also  be  obtained  from: 

Mr.  George  E.  Gwinnutt,  Lower 
Columbia  Area  Manager,  Suite  288. 1500 
Plaza  Building,  1500  N.E.  Irving  Street. 
Portland,  Oregon  97208,  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager,  Room  206,  211  East  Seventh 
Street.  Eugene  Oregon  97401,  503-687- 
6952. 

Mr.  Earl  C.  Schoer,  Acting  Upper 
Columbia  Area  Manager,  Room  561, 
West  920  Riverside  Avenue,  Spokane, 
Washington  99201,  50»-456-25ia 

Mr.  George  E.  Eskridge,  Montana 
District  Manager.  800  Kensington. 
Missoula,  Montana  59801,  400-329-3860. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager,  P.O.  Box  741, 
Wenatchee.  Washington  98801,  509-662- 
4377,  extension  379. 

Mr.  Richard  D.  Cased.  Puget  Sound 
Area  Manager.  Room  25a  415  First 
Avenue  North.  Seattle.  Washington 
98109.  206-442-4130. 

Mr.  Thomas  Wagenhoffer,  Snake 
River  Area  Manager.  West  101  Poplar, 
Walla  Walla,  Washington  99362.  509- 
522-6226. 

Mr.  Robert  N.  Uffel.  Idaho  FaUs 
District  Manager,  531  Lomax  Street, 
Idaho  Falls,  Idaho  83401,  208-523-2706. 

Mr.  Frederic  D.  Reltenmund,  Boise 
District  Manager,  Owyhee  Plaza,  Suite 
245. 1109  Main  St..  Boise,  Idaho  83707, 
208-334-9137. 
SUPPt^MENTARY  INFORMATION: 

L  Background 

A.  Relevant  Statutory  Provisions 

Section  5(c)(1)  of  the  Northwest  Power 
Act.  16  U.S.C  839  (c)(1).  provides  that 
BPA  shall  acquire  certain  amounts  of 
power  offered  for  sale  by  Pacific 
Northwest  electric  utilities.  In  exchange, 
BPA  offers  to  sell  "an  equivalent  amount 
of  electric  power  to  such  utihty  for 
resale  to  that  utility's  residential  users 
within  the  region."  »  See.  generally,  H.R. 
Pep.  No.  976.  Part  I,  96th  Cong..  2d  Sess. 
at  60  (1980).  Sales  to  the  utility  may  not 
be  restricted  below  the  amount  of  power 
acquired  from  the  utility.  See  section 
5(c)(6). 

■  The  exchange  wae  let  equal  to  90  percent  of  a 

participating  utility's  qualifying  reaidential  and 
■mail  farm  load  as  of  July  1. 198a  and  hai  been 
increasing  in  equal  increments  toward  100  percent 
of  such  load.  See,  section  5(cH2)- 


The  residential  exchange  is  not  a 
conventional  power  transaction.  There 
is  no  power  transferred  either  to  or  from 
BPA.»  System  schedulers  do  not 
dispatch  the  exchange;  line  losses  are 
not  incurred.  "In  practice,  only  dollars 
are  exchanged,  not  electric  power." 
Public  Utility  Commissioner  v.  BPA,  583 
F.  Supp.  752.  754  (D.  Or.  1984).  See 
Commission  Order  No.  400,  29  FERC  | 
61,013  (1984). 

The  power  sale  concept  was  created 
by  Congress  for  BPA  ratemaking 
purposes.  E.g.,  section  7(b)(1).' 
Practically  speaking,  the  purpose  of  the 
residential  exchange  is  to  provide  a 
subsidy  to  exchanging  utilities.  Costs 
subsidized  by  BPA  do  not  have  to  be 
recoverd  in  the  retail  rates  charged  to 
the  residential  customers  of  exchanging 
utilities.  See  Answer  of  Bonneville 
Power  Administration  to  Substantive 
Comments  on  the  Revised  Average 
System  Cost  Methodology,  at  6. 
Commission  Docket  No.  RM84-16  (July 
26, 1984). 

BPA  exchange  power  is  priced  at  the 
same  rate  as  that  for  general 
requirements  sales  to  preference 
customers  (the  "priority  firm  rate").  See, 
section  7(b)(1)  of  the  Northwest  Power 
Act.  16  U.S.C.  839(b)(1).  In  contrast,  the 
amoimt  paid  by  BPA  to  the  participating 
utihty  is  not  a  coventional  power  rate. 
Section  5(c)(1)  states  that  BPA  is  to  pay 
"the  average  system  cost  of  that  utility's 
resources."  16  U.S.C.  839c(c)(l).  Section 
5(c)(7)  of  the  Northwest  Power  Act  gives 
BPA's  Administrator  the  discretionary 
authority  to  determine  average  system 
cost  (ASC)  on  the  basis  of  the 
methodology  to  be  established  in 
consultation  proceedings.  16  U.S.C 
839ctc)(7).  The  only  express  statutory 
hmits  on  the  Administration's  authority 
are  found  in  section  5(c)(7)  (A),  (B)  and 
(C). 


•*  Section  5(c)(5)  allows  BPA  to  acquire  an 
"equivalent  amount  of  electric  power  from  other 
sources  to  replace  power  sold  to  |a  participating) 
utility."  if  the  cost  of  such  replacetmeni  acquisition 
is  less  than  the  applicable  ASC.  Once  again, 
however,  the  key  phrase  is  "equivalent  amount."  In 
any  event,  such  alternative  purchases,  other  than 
BPA  resources,  have  been  construed  to  require 
seven  years  advance  notice.  See.  section  4(a), 
Residential  Purchase  and  Sale  Agreement.  Contract 
No.  DE-MS79-83BP9.  BPA  designated  this  contract 
as  part  of  the  record  of  this  consultation  proceeding. 
(R.  6800). 

*  The  outcome  of  this  consultation  proceeding 
will  not  change  the  way  in  which  BPA  establishea 
rales  under  section  7  of  the  Northwest  Power  Act 
The  resource  concept  was  devised  by  Congress  to 
allocate  the  benefits  and  costs  of  the  Federal  Base 
System  among  competing  classes  of  BPA  customer*. 
BPA  has  faithfully  implemented  Congress' 
ratemaking  directives.  However,  the  resource 
concept  should  not  obfuscate  the  nature  of  the 
residential  exchange  as  a  subsidy  from  BPA  to  the 
participating  utiHtiea. 
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In  section  5{cK7).  Congress  provided 
an  express  mechanism  for  formulation 
of  an  electric  utiUty's  "average  system 
cost"  (ASC).  Section  5(c)(7)  states: 

The  "average  system  cost"  for  electric 
power  sold  to  the  Administration  under  this 
subsection  shall  be  determined  by  the 
Administrator  on  the  basis  of  a  methodology 
developed  for  this  piupoae  in  consultation 
with  the  Council,  the  Administrator's 
customers,  and  Appropriate  State  regulatory 
bodies  in  the  region.  Such  methodology  shall 
be  subject  to  review  and  approval  by  the 
Federal  Energy  Regulatory  Commission.  Such 
average  cost  shall  not  include — 

(A)  the  cost  of  additional  resources  in  an 
amount  sufTicient  to  serve  any  new  large 
single  load  of  the  utility; 

(B)  the  cost  of  additional  resources  in  on 
amount  sufficient  to  met  any  additional  load 
outside  the  region  occurring  after  the 
effective  date  of  this  Act  and 

(C)  any  costs  of  any  generating  facility 
which  is  terminated  prior  to  initial 
commercial  operation. 

Section  5(c)(7)  requires  that  the  ASC 
subsidy:  (1)  Be  determined  by  the 
Administrator  (2)  be  based  upon  a  rate 
formula  methodology  developed  by  the 
Administrator  in  consultation  with  the 
Northwest  Power  Planning  Council,  BPA 
customers,  and  state  regulatory  bodies. 
(3)  be  subject  to  review  and  aoproval  by 
the  Federal  Energy  Regulatory 
Conrniission  (FERC),  and  (4)  not  include 
costs  identified  in  section  5(c)(7)(A),  (B), 
and  (C). 

The  ASC  methodology  estabUshed  by 
the  BPA  Administrator  pursuant  to 
section  5(c)(7)  of  the  Northwest  Power 
Act  is  a  "rate  formula."  Public  Utility 
Commissioner  v.  BPA,  583  F.  Supp.  752. 
754  (D.  Or.  1984).  The  methodology  is  an 
administrative  rule  of  both  BPA  and 
FERC.  See  18  CFR  35.13a  (1983  ed.). 

Under  the  methodology,  exchanging 
utilities  make  proposed  ASC  fihngs  with 
BPA,  which  reviews  the  filings  for 
conformity  with  the  ASC  methodology 
and  the  requirements  of  section  5  of  the 
Northwest  Power  Act.  The  BPA 
Administrator  then  determines  the 
appropriate  ASC  for  the  filing  utility. 
The  utility  receives  an  exchange  subsidy 
according  to  the  ASC  determined  by  the 
Administrator  and  approved  by  FERC. 

Through  Jtine  of  1985,  BPA's  rates  for 
service  to  direct-service  industrial  (DSI) 
customers  are  to  recover,  inter  alia,  the 
"net  costs  incurred  by  the  Administrator 
pursuant  to  section  5(c)  of  this  Act .  .  . 
to  the  extent  that  such  costs  are  not 
recovered  through  rates  applicable  to 
other  customers."  See,  section  7(c)(1)(A). 
However,  beginning  in  July  of  1985,  a 
new  ratemaking  methodology  for 
recovering  the  net  cost  of  the  residential 
exchange  is  to  be  established.  Then, 
residential  exchange  costs  may  have  a 


greater  effect  on  the  rates  of  all 
customer  classes. 

The  ASC  methodology  must  be 
designed  so  that  BPA  does  not  become 
the  "deep  pocket"  to  which  participating 
utilities  may  shift  excessive  or  improper 
resource  costs.  The  methodology  should 
give  participating  utilities  an  incentive 
to  minimize  their  costs.  Otherwise,  BPA 
could  be  faced  with  either  of  two 
statutorily  impermissible  alternatives. 
First,  BPA  may  not  be  able  to  set 
reasonable  rates  for  its  customers,  who 
must  pay  the  cost  of  the  subsidy  through 
their  rates.  Second,  if  net  exchange  costs 
cause  rates  to  rise  to  the  level  where 
loads  decline,  BPA  may  not  be  able  to 
satisfy  the  requirement  of  section  7(a)  of 
the  Northwest  Power  Act  that  its  rates 
recover  total  revenue  requirement.  BPA 
is  a  self-financing  government  agency, 
which  must  recover  its  costs  through 
rates  for  sales  of  electric  power  and 
energy.  See  16  U.S.C.  SS  832f,  838g  and 
839e(a).  The  residential  exchange 
subsidy  should  not  be  borne  by  the 
Federal  Treasury. 

The  Exchange  Transmission  Csedit 
program  is  a  variant  of  the  residential 
exchange,  designed  specifically  to 
provide  residential  exchange  benfits  to 
Pacific  Northwest  utilities  that  own 
transmission  plant,  but  no  generation 
plant.  The  statutory  authority  for  each 
program  is  found  in  section  5(c)  of  the 
Northwest  Power  Act.  The  E'TC 
methodology  is  patterned  after  the 
residential  exchange  ASC  methodology. 
Accordingly,  whenever  the  ASC 
methodology  is  modified  by  BPA,  the 
ETC  methodology  must  be  modified  as 
well. 

B.  ne  Refonned  ASC  Methodology 

Following  the  statutory  consultation 
proceeding  commenced  on  October  7, 
1983  (48  FR  4230),  the  Administrator 
adopted  a  reformed  ASC  methodology 
in  a  record  of  decision  issued  on  June  5. 
1984.  That  methodology  was  approved, 
in  its  entirety,  by  the  Commission  on 
October  1. 1984. 

Significant  feattires  of  the  reformed 
ASC  methodology  adopted  in  this 
Record  of  Decision  include: 

1.  Retention  of  the  so-called 
jurisdictional  approach  under  which 
retail  rate  orders  of  regulatory  agencies 
are  used  as  the  primary  source  of  data 
for  computing  the  ASC  for  utilities 
participating  in  the  residential  exchange. 
However.  BPA  will  carry  out  its 
statutoiy  role  through  an  independent 
determination  of  the  validity  of  all  data 
submitted  in  ASC  filings  recognizing  the 
different  ptirposes.  of  ASC  filing  review 
and  retail  rate  regulation.  This 
independent  determinaticm  will  require 
greater  involvement  in  retail  rate  cases 


of  utilities  participating  in  the 
residential  exchange  program. 

2.  Inclusion  of  traruimission  costs  in 
the  calculation  of  ASC.  with  a  review  of 
all  future  transmission  plant  additions  to 
ensure  that  they  are  not  redundant  of 
the  existing  transmission  grid. 

3.  Exclusion  of  all  Construction  Work 
In  Progress  from  the  calculation  of  ASC, 

4.  Use  of  a  particijMting  utility's 
weighted  cost  of  debt  securities  to 
determine  a  return  component  of  ASC. 
This  is  intended  to  eliminate  the 
potential  for  utilities  to  recover 
terminated  power  plants  costs  indirectly 
through  their  jurisdictionally  allowed 
equity  returns  and  capital  structures. 

5.  Exclusion  of  income  taxes  from 
ASC,  meaning  that  BPA  will  no  longer 
subsidize  the  income  taxes  of 
participating  utilities.  Income  taxes  are 
not  a  cost  of  resources  within  the 
meaning  of  Section  5(c)  of  the  Northwest 
Power  Act. 

6.  Simplification  of  procedures  for 
functionalizing  (separating)  costs 
between  subsidized  generation  and 
transmission  accoimts,  and 
nonsubsidized  distribution  and  "other" 
accoimts. 

7.  Clarification  of  Section  VL  Change 
In  Average  System  Cost  Methodology, 
of  the  current  A%C  Methodology  to 
better  reflect  the  purpose  of  the  rule. 
Once  an  ASC  Methodology  is  adopted 
in  a  record-billing  proceeding,  the 
Administrator  may  retain  that 
methodology  for  at  least  one  year  after 
implementation  so  that  experience  may 
be  gained  thereunder  before  it  is  subject 
to  further  revision  or  change. 

8.  Changes  in  the  timetable  for  BPA 
review  of  individual  ASC  filings  to 
permit  more  thorough  analysis. 

9.  "Phase-in"  of  the  reformed  ASC 
methodology  in  order  to  minimize  the 
retail  rate  effects  of  the  change  in 
methodology.  Under  the  phase-in,  the 
new  ASC  methodology  was 
implemented  by  the  Commission  on 
October  1, 1964.  For  the  ensuing  9-month 
period,  the  actual  ASC  subsidy  for  each 
participating  utility  would  be 
determined  as  the  average  of  the  ASC  in 
effect  on  July  1. 1984,  and  the  ASC 
'dalculated  under  the  new  methodology. 
On  July  1. 1B8S.  the  new  methodology 
would  become  the  exclusive  means  of 
determining  the  ASC  of  each 
participating  utility. 

A  full  explanation  of  the  reformed 
methodology  is  provided  in  the 
Administrator's  Record  of  Decision  and 
in  Commission  Order  No.  400.  Under  the 
reformed  methodology,  BPA  estimates 
that  it  will  continue  to  pay  a  residential 
exchange  subsidy  of  approximately  $170 
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million  per  year  through  the  residential 
exchange  program. 

n.  The  Refonned  ETC  Methodology 

In  accordance  with  Section  IV  of  the 
ETC  methodology,  BPA  is  hereby 
revising  that  methodology  to  conform  to 
the  reformed  ASC  methodology.  Each 
modification  follows  a  corresponding 
modification  to  the  residential  exchange 
ASC  methodology,  which  have  been 
explained  in  detail  in  the  BPA 
Administrator's  Record  of  Decision  of 
lune  5, 1984.  and  in  Commission  Order 
No.  40a  29  FERC 1 61.013  (1984). 

m.  Effective  Date 

Consistent  with  Section  IV  of  the 
current  ETC  methodology,  this 
modification  to  that  methodology  is 
effective  as  of  October  1. 1984.  to 
coincide  with  the  ei^ective  date  of 
Commission  approval  of  the  residential 
exchange  ASC  methodology.  BPA  also 
relies  on  the  reasons  for  immediate 
effectiveness  given  by  the  Commission 
in  Order  No.  400,  slip  order  at  36-37. 

Consistent  with  the  filing 
requirements  under  the  refonned  ASC 
methodology,  each  participant  in  the 
ETC  program  will  be  required  to  make  a 
filing  in  conformance  with  the  new  ETC 
methodology  within  20  days  after  this 
docimient  is  published  in  the  Federal 
Register. 

In  consideration  of  the  foregoing 
discussion,  and  following  the 
consultation  proceeding  prescribed  by 
section  5(c)(7)  of  the  Northwest  Power 
Act  BPA  is  modifying  the  Exchange 
Transmission  Credit  methodology,  as  set 
forth  below. 

Issued  in  Portland.  Oregon  on  November  7, 
1984. 

Palar  T.  Joimaoa. 

Administrator. 

Review  Procedure — Bonneville  Power 
AdminlstratioD 

The  following  rule  sets  forth  the 
procedures  by  which  an  Average 
System  Cost  (ASC)  fling  is  to  be 
submitted  to  Bonneville  Power 
Administration  (BPA)  and  by  which  the 
BPA  review  process  will  be  conducted. 
BPA's  review  is  to  determine  the  ASC 
for  the  purpose  of  the  Exchange 
Transmission  Credit  program.  This  rule 
becomes  Exhibit  B  incorporated  by 
reference  into  the  Exchange 
Transmission  Credit  Agreement. 

L  Definitions 

Definitions  are  included  in  this  rule  to 
conform  to  the  format  of  the  residential 
exchange  ASC  methodolgy.  For 
purposes  of  BPA's  review  procedures  for 
Appendix  1.  infra,  the  following 
definitions  apply: 


A.  "Average  system  Cost"  or  "ASC" 
means  for  each  Jurisdiction  and  each 
Reimbursement  Period  the  quotient 
obtained  by  dividing  Contract  System 
Cost  by  Contract  System  Load. 

C.  "Contract  System  Costs"  means  the 
Utility's  Costs  for  production  and 
transmission  resources,  including  power 
purchases  and  conservation  measiu^s. 
which  Costs  are  includable  in. 
jurisdiction^lly  allocated  by,  and  subject 
to  the  provisions  of  Appendix  1. 
Contract  System  Costs  do  not  incude 
Costs  excluded  fi-om  ASC  by  section 
5(c)(7)  of  the  Northwest  Power  Act. 

D.  "Contract  System  Load"  means  the 
firm  energy  load  used  by  the  State 
Commission  for  the  purpose  of 
establishing  retail  rates,  adjusted 
pursuant  to  Appendix  1. 

E.  "Costs"  means  the  aggreate  dollar 
amount  or  any  portion  of  the  amount 
allowed  or  relied  upon  by  the  State 
Commission  to  determine  the  Test 
Period  revenue  requirement  for  the 
Utility  in  a  Jursidiction. 

F.  "File"  or  "Filed"  means  that  the 
Appendix  1  has  been: 

(1)  hand  delivered  to  the  Division  of 
Financial  Requirements;  Bonneville 
Power  Administration;  Portland, 
Oregon;  or 

(2)  mailed  to  BPA  by  certified  mail, 
return  receipt  requested,  to  the 
following  address:  Bonneville  Power 
Administration,  Division  of  Financial 
Requirements,  Routing:  DN.  P.O.  Box 
3621.  Portland.  Oregon  97208 

and  has  been  received  by  BPA.  An 
Appendix  1  shall  be  considered  to  be 
filed  as  of  the  date  of  the  postmark  on 
the  certified  maihng. 

G.  "Jurisdiction"  means  the  service 
territory  of  the  Utility  within  which  a 
State  Commission  has  authority  to 
approve  the  retail  rates. 

H.  "New  Large  Single  Load"  means 
that  load  defined  in  section  3(13]  of  the 
Nortwest  Power  Act.  and  as  determined 
by  BPA  as  specified  in  power  sales 
contracts  with  its  customers. 

I.  "Regional  Power  Sales  Customer" 
means  any  entity  that  contracts  directly 
with  BPA  for  the  purchase  of  power  for 
deUvery  in  the  region  as  defined  by 
section  3(14)  of  the  Northwest  Power 
Act. 

J.  "Reimbursement  Period"  means  the 
period  of  time  during  which  a  Utility's 
jurisdictional  retail  rate  schedules  are  in 
effect,  commencing  with  the  effective 
date  of  new  retail  rate  schedules  in  the 
Jurisdiction;  provided  that  no 
Reimbursement  Period  shall  commence 
prior  to  or  extend  beyond  the  term  of  the 
utility's  ETC  agreement.  For  the 
purposes  of  any  initial  Appendix  1  filing, 
the  Reimbursement  Period  shall 


commence  on  the  date  such  Appendix  1 
is  filed  and  end  with  the  effective  date 
of  the  next  retail  rate  change. 

K.  "Review  Period"  means  that  period 
of  time  during  which  a  Utility's 
Appendix  1  is  under  reveiw  by  BPA.  The 
review  period  begins  when  an  Appendix 
1  is  Filed  and  ends  two  hundred  and  ten 
(210)  days  after  the  UtiUty  Files  its 
Appendix  1. 

L  "State  Commission"  means  a  state 
regulatory  body,  prefemce  utility 
governing  body,  or  other  entity 
authorized  to  establish  retail  electric 
rates  in  a  Jurisdiction. 

M.  'Test  Period"  means  the  time 
period  (not  less  than  12  months)  used  by 
the  State  Conunission  to  determine 
Costs  for  retail  ratemaking. 

n.  Filing  Procedures 

The  procedures  set  forth  in  this 
section  state  the  filing  requirements  for 
all  Utilities  which  File  an  Appendix  1. 
The  procedures  are  as  follows: 

A.  Appendix  1  is  a  form  that  identifies 
Contract  System  Costs  and  Contract 
System  Load  and  permits  the  calculation 
of  ASC.  B.  For  each  Reimbursement 
Period  and  for  each  regional  jurisdiction 
in  which  a  utility  provides  service,  the 
Utility  shall  complete  and  File  three 
copies  of  Appendix  1  as  follows: 

1.  Within  twenty  (20)  working  days 
after  the  date  the  Conunission  grants 
interim  approval,  or  final  approval  in  the 
event  no  interim  approval  is  granted  to 
any  revised  ASC  Methodology,  the 
Utility  shall  File  an  Appendix  1,  which 
includes  a  loss  study,  reflecting  its  Costs 
for  the  test  period  for  the  rate 
8chedule(s)  then  in  effect  for  each 
Jurisdiction.  Subject  to  the  provisions  of 
section  III,  the  ASC  determined  from 
each  Appendix  1  shall  he  the  rate 
applicable  to  exchange  power  from  that 
Jurisdiction  during  the  initial 
Reimbursement  Period.  For  purposes  of 
this  subsection,  the  initial 
Reimbursement  Period  shall  commence 
on  the  date  the  Commission  grants 
interim  approval,  or  final  approval  in  the 
event  no  interim  approval  is  granted  to 
any  revised  Methodology;  provided  that 
is  a  Utility  Files  an  initial  Appendix  1 
after  the  twenty-day  deadline.  BPA 
make  the  new  ASC  payable  only  from 
the  date  the  initial  Appendix  1  was 
actually  Filed.  However.  BPA  shall  not 
delay  as  a  result  of  a  late  filing  of  an 
Appendix  1,  the  effective  date  of  any 
change  in  the  ASC  if  the  late  filing  was 
the  result  of  unavoidable  delay  or 
excusable  neglect  and  the  Utility 
proceeded  to  File  its  initial  Appendix  1 
as  soon  as  practicable.  If  a  Utihty  fails 
to  File  its  initial  Appendix  1  within  the 
twenty-day  deadline,  the  ASC  of  the 


Utility  for  the  initial  Reimbursement 
Period  shall  be  zero  [0}  until  the  Utility 
files  its  initial  Appendix  1. 

2.  Thereafter,  not  later  than  five  (5) 
working  days  after  filing  for  a 
jurisdictional  rate  change  or  otherwise 
commencing  a  rate  change  proceeding, 
the  Utility  shall  File  a  preliminary 
Appendix  1.  setting  forth  the  Costs 
proposed  by  the  Utility  and  shall  deliver 
to  BPA  all  information  initially  provided 
to  the  State  Commission. 

3.  Not  later  than  twenty  (20)  days 
following  the  commencement  date  of  a 
new  Reimbursement  Period,  the  Utility 
shall  File  a  revised  Appendix  1.  which 
includes  a  loss  study,  reflecting  its  Costs 
as  approved  by  the  State  Commission 
and  a  reconciliation  of  all  Costs 
included  on  the  revised  Appendix  1  to 
the  rate  order  issued  by  that  Utility's 
State  Commission.  Subject  to  the 
provisions  of  section  ni  of  this  rule,  the 
ASC  included  in  the  revised  Appendix  1 
will  be  the  ASC  applicable  to  exchange 
power  for  that  Jurisdiction  during  the 
Reimbursement  Period,  provided  that  if 
a  Utility  Files  a  revised  Appendix  1  after 
the  twenty  day  deadline.  BPA  may  make 
the  new  ASC  payable  only  from  the  date 
the  revised  Appendix  1  was  actually 
Filed  However,  BPA  shall  not  delay  as 

a  result  of  a  late  filing  of  an  Appendix  1, 
the  effective  date  of  any  change  in  the 
ASC  if  the  late  filing  was  the  result  of 
unavoidable  delay  or  excusable  neglect 
and  the  Utility  proceeded  to  File  its 
revised  Appendix  1  as  soon  as 
practicable. 

4.  (a)  A  UtiUty  filing  a  preliminary 
Appendix  1  shall  mail  written  notice 
thereof  to  each  of  BPA's  Regional  Power 
Sales  Customers  or  their  designee. 

(b)  A  Utility  filing  a  revised  Appendix 
1  shall  mail  written  notice  thereof  to 
each  of  BPA's  Regional  Power  Sales 
Customers  or  their  designates.  This 
notice  shall  make  reference  to  the  right 
to  comment  thereon  and  shall  state  the 
date  the  Utility  Filed  its  revised 
Appendix  1. 

C.  If  BPA  or  any  of  its  regional  power 
sales  customers  have  been  denied  the 
right  to  participate  in  a  jurisdictional 
rate  review  proceeding  or  with  rights 
equivalent  to  any  retail  customer  of  the 
UtiUty,  no  change  in  ASC  based  on  a 
change  of  Costs  authorized  in  that 
proceeding  shaU  be  affective  until  BPA 
has  completed  its  review  pursuant  to 
section  UI  of  this  rule, 

in.  BPA  Review  Process 

A.  BPA  may  intervene  in  each 
jurisdictional  rate  proceeding  for  each 
UtiUty  participatii^  in  the  ETC  program. 

B.  Each  Appendix  1.  except  those 
required  by  section  11(B)(2)  of  this  rule, 
shall  be  reviewed  by  BPA  or  its 


designee  to  determine  whether  the  Costs 
are  consistent  with  generally  accepted 
accounting  principles  for  electric 
utilities,  whether  Contract  System  Costs 
contains  only  aUowed  Costs,  and 
whether  the  revised  Appendix  1 
complies  with  the  requirements  of  the 
Methodology  including  applicable 
definitions  and  requirements 
incorporated  from  the  Commission's 
Uniform  System  of  Accounts.  In 
addition,  each  Appendix  1  shaU  be 
reviewed  by  BPA  or  its  designee  to 
determine  whether  the  Contract  System 
Load  used  by  the  UtiUty  is  an 
appropriate  load  for  purposes  of  the 
UtiUty's  ASC  computation. 

BPA  will  make  an  independent 
determination  for  ASC  computation  of 
(1)  the  appropriateness  of  the  inclusion 
of  Costs:  (2)  the  reasonableness  of  the 
Costs  included  in  Contract  Systems 
Cost;  and  (3)  the  appropriateness  of 
Contract  System  Loads.  BPA  shaU  not 
be  obligated  to  pay  an  ASC  different 
than  the  ASC  based  on  Contract  System 
Costs  and  Contract  System  Load  as 
determined  by  BPA:  provided  that  if  a 
final  order  of  the  Commission  or  a 
reviewing  court  rejects  BPA's  ASC 
detennination,  then  the  ASC  payable  by 
BPA  shaU  be  the  ASC  as  revised  by  BPA 
on  remand. 

C  The  review  period  for  each 
Appendix  1  required  by  section  11(B)(1) 
of  diis  rule  shaU  commence  no  later  than 
one  hundred  (100)  days  from  the  date 
the  Utility  Files  the  Appendix  1  required 
by  section  11(B)(1).  BPA  shaU  mail 
written  notice  of  the  date  BPA's  review 
period  commences  to  the  Utility,  and  to 
each  of  BPA's  Regional  Power  Sales 
Customers  or  their  designee.  The 
Appendix  1  required  by  section  n(B)(l) 
of  tills  rule  shaU  then  be  subject  to 
review  as  set  forth  in  section  111(D).  For 
purposes  of  the  review  process,  the 
Appendix  1  referred  to  in  section  II(B)(1] 
shaU  be  deemed  to  be  a  "revised 
Appendix  1"  as  used  in  III(D)  below  and 
the  date  the  review  period  commences 
shaU  be  deemed  be  the  date  the  UtiUty 
Filed  its  revised  Appendix  1. 

D.  The  revised  Appendix  1  described 
in  section  11(B)(3)  of  this  rule  shaU  be 
subject  to  review  as  foUows: 

1.  Not  later  than  80  days  following  the 
date  a  UtiUty  Files  a  revised  Appendix 
1,  only  Regional  Power  Sales  Customers 
or  their  designee  may  submit  written 
chaUenges  to  Costs  included  in  the 
Utility's  Contract  System  Costs.  The 
chaUenge  shaU  identify  the  specific  Cost 
and  state  the  nature  of  the  chaUenge. 
Any  of  BPA's  Regional  Power  Sales 
Customers  who  submit  challenges  wiU 
be  accorded  automatic  party  status  for 
purposes  of  the  review  process  on  that 
UtiUty's  filing.  To  be  considered  by  BPA. 


challenges  must  be  received  by  BPA  no 
later  than  eighty  (80)  days  following  the 
date  a  UtiUty  Files  its  revised  Appendix 
1.  In  addition  to  those  of  BPA's  Regional 
Power  Sales  Customers  who  so  request 
others  will  be  accorded  party  status  for 
a  specific  filing  if  said  request  is 
received  no  later  than  eighty  (80)  days 
following  the  date  a  Utility  Files  its 
revised  Appendix  1.  For  purposes  of  the 
review  process,  the  UtiUty  is  a  party  to 
any  review  of  any  Appendix  1  which  is 
submitted  by  the  Utility. 

2.  (a)  Not  later  than  ninety  (90)  days 
foUowing  the  date  the  Utility  Files  its 
revised  Appendix  1.  BPA  shaU  maU  to 
the  UtiUty  and  aU  parties  a  notice:  (1) 
Listing  each  challenged  Cost  and  the 
natiue  of  the  chaUenge;  (2)  listing  aU 
parties  for  the  review  process  for  the 
revised  Appendix  1;  and  (3)  requesting 
comments  by  aU  parties  on  challenged 
Costs. 

(b)  Comments  shaU  be  submitted  in 
writing  to  BPA  and  to  all  parties. 
Written  comments,  to  be  considered, 
must  be  received  by  BPA  and  must  be 
mailed  to  all  parties  within  thirty  (30) 
days  of  the  date  of  the  notice. 

(c)  Parties  may  submit  written  cross 
comments  in  response  to  the  previously 
submitted  comments.  Cross  comments 
must  be  in  writing  and  must  be  received 
by  BPA  and  must  be  mailed  to  aU 
parties  not  later  than  fifteen  (15)  days 
following  the  date  the  parties  submit 
written  comments. 

3.  Requests  for  oral  arguments  before 
the  Adininistrator  or  his  designate  must 
be  submitted  in  writing  to  BPA  with  a    t, 
statement  setting  forth  reasons  by  the 
party  believes  the  review  process  wiU 
be  enhanced  thereby.  The  %vritten 
requests  for  oral  arguments  must  be 
submitted  no  later  than  one  hundred 
and  fifty  (150)  days  foHowing  the  date 
for  the  UtiUty  Files  its  revised  Appendix 
1.  BPA  may,  in  its  sole  discretion,  grant 
the  request  for  oral  argument  Requests 
for  oral  argiunent  shall  be  served  on  all 
parties. 

4.  (a)  Not  later  than  one  hundred  and 
thirty-five  (135)  days  foUo%ving  the  date 
a  UtiUty  Files  its  revised  Appendix  1, 
BPA  may.  In  its  sole  discretion,  issue  a 
notice  to  aU  parties  requesting 
comments  on  Costs  *liat  have  not  been 
challenged  previously,  on  Contract 
System  Loads,  and  on  other  issues  that 
have  not  been  raised  previously.  Any 
challenge  to  the  Contract  System  Load 
used  by  the  UtiUty  in  computing  ASC 
may  be  raised  at  this  time  only,  and  only 
by  BPA.  AU  comments  responding  to 
this  notice  must  be  received  in  writing 
no  later  than  one  hundred  and  fifty  (ISO) 
days  following  the  date  the  UtiUty  Files 
its  revised  A[^>endix  1.  In  addition  to 
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providing  the  written  comments  to  BPA, 
any  party  commenting  shall  provide  all 
parties  with  a  copy  of  the  comment  not 
later  than  one  hundred  and  flfty  (150) 
days  following  the  date  the  Utility  Files 
its  revised  Appendix  1. 

(b)  Parties  may  submit  written  cross 
comments  in  response  to  the  comments 
submitted  in  response  to  the  notice  in 
section  111(D)(4)(a)  of  this  rule.  Cross 
comments  from  all  parties  must  be 
received  in  writing  by  BPA  and  must  be 
mailed  to  all  other  parties  not  later  than 
one  hundred  and  sixty-five  (165)  days 
following  the  date  the  Utility  Files  its 
revised  Appendix  1. 

5.  In  the  event  a  request  for  oral 
argument  is  granted,  any  party  shall  be 
permitted  to  present  oral  argument.  The 
presentation  of  the  Utility  shall  be  last 
Oral  argument  shall  be  presented  no 
later  than  one  hundred  and  eighty  (180) 
days  from  the  date  a  Utilit)'  Files  its 
revised  Appendix  1. 

6.  The  Review  Period  will  end  two 
hundred  and  ten  (210)  days  from  the 
date  the  Utility  Files  its  revised 
Appendix  1.  BPA  will  issue  its  final 
determination  not  later  than  two 
hundred  ten  (210)  days  from  the  date  the 
Utility  Files  its  revised  Appendix  1. 

If  the  date  of  BPA's  Hnal 
determination  or  any  other  deadline 
contained  in  these  review  procedures 
falls  on  a  Saturday,  a  Sunday,  or  a  legal 
public  holiday,  then  the  deadline  or 
BPA's  final  determination  shall  fall  on 
the  first  day  following  that  is  not  a 
Saturday,  a  Sunday  or  a  legal  public 
holiday.  Legal  public  holiday  means 
legal  public  holiday  as  defined  in  5 
U.S.C.  6103(a). 

E.  1.  BPA  may  request  data  from  the 
Utility  at  any  time  during  the  Review 
Period.  Each  Utility  shall  respond  to 
reasonable  data  requests  for 
information  relevant  to  Appendix  1  from 
BPA,  provided  that  the  furnishing  of 
proprietary  or  confidential  information 
to  any  party  to  the  review  proceedings 
may  be  made  contingent  on  the  granting 
of  proper  safeguards  to  prevent 
unauthorized  use  or  disclosure.  The 
Utihty  shall  provide  all  the  data 
requested  no  later  than  thirty  (30)  days 
from  the  date  of  BPA's  data  request.  If 
the  Utility  objects  to  the  data  request,  it 
shall  state  in  writing  to  BPA  the  specific 
basis  for  its  objection  no  later  than 
twenty-five  (25)  days  from  the  date  of 
BPA's  data  request.  BPA  will  issue  a 
ruling  as  to  whether  the  Utility's 
objection  will  be  sustained  or  overruled. 
If  BPA  rules  that  the  Utility  must  comply 
with  the  data  request,  the  Utility  has 
fifteen  (15)  days  from  the  date  of  BPA's 
ruling  to  comply.  If  the  Utility  does  not 
provide  the  data  requested.  BPA  may,  in 
its  discretion,  remove  from  Contract 


System  Costs  all  Costs  that  are 
associated  with  the  data  not  provided. 

2.  Data  requests  from  persons  or 
entities  other  than  BPA  shall  be  limited 
as  follows.  Each  Utility  shall  respond  to 
reasonable  data  requests  for 
information  relevant  to  Appendix  1  from 
any  party  in  the  review  process  for  the 
Utility's  Appendix  1.  provided  that  the 
furnishing  of  proprietary  or  confidential 
information  to  any  party  to  the  review 
proceedings  may  be  made  contingent  on 
the  granting  of  proper  safeguards  to 
prevent  unauthorized  use  or  disclosure. 
A  Utility  which  provides  data  to  any 
party  in  response  to  a  data  request  by 
that  party  shall  also  provide  the  same 
data  to  BPA.  Data  requests  must  be 
received  by  the  Utility  no  later  than 
forty  (40)  days  from  the  date  the  Utility 
Filed  its  revised  Appendix  1.  TTie  data 
request  must  identify  the  specific  Cost(s) 
that  is  associated  with  the  information 
requested.  The  Utility  shall  provide  all 
the  data  requested  no  later  than  sixty- 
five  (65)  days  from  the  date  the  Utility 
Filed  its  revised  Appendix  1.  If  the 
Utility  objects  to  the  data  request,  it 
shall  state  with  specificity  in  writing  to 
BPA  the  basis  for  its  objection.  BPA  will 
issue  a  ruling  as  to  whether  the  Utility's 
objection  will  be  sustained  or  overruled. 
The  Utility  must  submit  its  objection  no 
later  than  sixty  (60)  days  from  the  date 
the  Utility  Filed  its  revised  Appendix  1. 
If  BPA  rules  that  the  Utility  must  comply 
with  the  data  request,  the  Utility  has 
fifteen  (15)  days  from  the  date  of  BPA's 
ruling  to  comply.  If  the  Utility  does  not 
provide  the  data  requested.  BPA  may,  in 
its  discretion,  remove  from  contract 
System  Costs  all  Costs  that  are 
associated  with  the  data  not  provided. 
3.  All  written  conmients  and  written 
cross  comments  received  by  BPA  by  the 
deadlines  set  forth  above  will  be 
included  as  part  of  the  record  supporting 
the  ASC  determined  by  BPA.  In 
addition,  all  data  provided  by  the  Utility 
as  part  of  its  filing  in  response  to  data 
requests  from  BPA  or  from  any  party 
shall  be  included  as  part  of  the  record 
supporting  the  ASC  determined  by  BPA. 
For  any  jurisdictional  rate  proceeding  in 
which  BPA  has  intervened,  all  data 
received  by  BPA  by  virtue  of  its 
intervenor  status  shall  also  be  included 
as  part  of  the  record  supporting  the  ASC 
determined  by  BPA. 

F.  If  BPA  has  not  issued  a  report  as  of 
the  last  date  of  the  review  period,  the 
ASC  rate  shown  on  the  revised 
Appendix  1  described  in  section  11(B)  of 
this  rule  Filed  by  the  Utility  shall  be  the 
ASC  from  the  commencement  of  the 
relevant  Reimbursement  Period  until  the 
date  BPA  issues  its  report.  The  ASC  as 
determined  by  BPA  shall  then  be  the 
ASC  rate  from  the  date  of  BPA's 


determination  until  the  commencement 
of  the  UtiHty's  next  Exchange  Period. 

rv.  Change  in  die  Average  System  Cost 
Methodology 

This  methodology  is  patterned  after 
the  ASC  methodology  adopted  by  the 
BPA  Administrator  for  use  in  calculating 
the  subsidy  paid  to  participants  in  the 
residential  exchange  program 
authorized  by  section  5(c)  of  the 
Northwest  Power  Act.  Whenever  a 
consultation  proceeding  is  initiated  by 
BPA  to  modify  the  residential  exchange 
ASC  methodology,  BPA  will  also  initiate 
a  consultation  proceeding  to  modify  this 
methodology.  The  consultation 
proceedings  shall  run  concurrently  and 
shall  follow  the  same  procedures.  If  the 
residential  exchange  ASC  methodology 
is  modified  by  order  of  the  Federal 
Energy  Regulatory  Commission  or  a 
reviewing  court,  this  methodology  will 
also  be  modified  to  ensure  that 
payments  calculated  under  this 
methodology  equal  the  payments  that 
would  be  calculated  under  the 
residential  exchange  ASC  methodology, 
except  in  the  instances  where  payments 
under  this  methodology  are  limited  by 
Exhibit  E  of  the  Exchange  Transmission 
Credit  Agreement  to  the  benefits  the 
utility  would  have  received  under  the 
residential  exchange  program  for  its 
fransmission  system  costs.  Any 
necessary  modification  to  this 
methodology  shall  become  effective  on 
the  same  day  as  the  modification  of  the 
residential  exchange  ASC  methodology. 
Should  any  modification  to  the 
residential  exchange  ASC  methodology 
result  in  a  refund  or  payment  obligation 
under  this  methodology,  by  either  BPA 
or  a  participating  utility,  such  refund  or 
payment  obligation  shall  be 
implemented  in  the  same  manner  as  it  is 
implemented  under  the  residential 
exchange  progranL 

Timeline  Review  Procedure— Bonneville 
Power  Administration 

Day  and  Event 

—  20 — Commencement  of  new 
reimbursement  period. 

0— Utility  files  revised  Appendix  1; 
utilify  mails  notice  of  filing. 

40 — Deadline  for  data  requests  to  utilify 
from  parties. 

60 — Deadline  for  utilify  to  object  to  data 
request  from  parties. 

65 — Deadline  to  respond  to  data  request 
from  parties.  , 

80 — Deadline  to  raise  issues  in  the  ' 

utility's  ASC  filing  (submit  written 
challenges  to  costs  included  in  the 
utility's  appendix  1).  Deadline  to 
request  parfy  status  for  all  persons  or 
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entities  not  submitting  challenges  to 

the  costs  included  in  the  utility's 

Appendix  1. 
90 — BPA  mails  notice  of  issues,  list  of 

parties,  and  request  for  comments. 
120— Deadline  for  submission  of  written 

comments  on  first  round  issues. 
135 — Deadline  for  submitting  written 

cross  comments  on  first  round  issues. 

BPA  mails  notice  of  second  round 

issues. 
150 — Deadline  for  submission  of  written 

comments  of  second  round  issues. 
150 — Deadline  for  requesting  oral 

argument. 
165 — Deadline  for  submission  of  written 

cross  comments  on  second  round 

issues. 
180— Deadline  for  presentation  of  ortil 

argument. 
210 — Review  period  ends.  BPA  issues 

final  determination. 

Instructions 

Exhibit  C — Appendix  1  is  the  form  on 
which  a  Utility  participating  in  the 
ETCA  shall  report  its  Contract  Sysfem 
Costs  and  other  necessary  data  for  the 
calculation  of  ASC. 

The  form  consists  of  four  schedules 
that  shall  be  completed  by  the  Utility  in 


accord  with  these  instructions  and  the 
provisions  of  the  footnotes  following  the 
schedules.  Any  items  not  applicable  to 
the  Utility  shall  be  so  identified. 

The  schedules  are  as  follows: 
Schedule  1 — Plant  Investment/Rate 

Base/Rate  of  Return 
Schedule  2 — Weighted  Average  Cost  of 

Long  Term  Debt 
Schedule  3 — Expenses 
Schedule  4 — Average  System  Cost 

The  filing  Utilify  shall  reference  and 
attach  workpapers  that  support  Costs, 
including  details  of  allocation  and 
functionalization. 

All  references  to  the  Commission 
accounts  are  to  the  Conunission  Uniform 
System  of  Accounts  as  of  July  1, 1964. 
The  Costs  includable  in  the  attached 
schedules  are  those  includablejsy 
reason  of  the  definitions  in  the 
Commission  accounts.  If  the 
Commission  accounts  are  later  revised 
or  renumbered,  any  changes  shall  be 
incorporated  into  this  form  by  reference, 
except  to  the  extent  that  BPA 
determines  that  a  particular  change 
results  in  a  change  in  the  type  of  Costs 
allowable  for  exchange  purposes.  If  the 
Utilify  does  not  follow  the  Commission 


accounts,  its  filing  must  include  a 
reconciliation  between  its  accounts  and 
the  items  allowed  as  Contract  System 
Costs. 

BPA  may  require  the  Utilify  to 
account  for  purahased  power 
transactions  with  affiliated  entities  as 
though  the  affiliated  entities  were 
owned  in  whole  or  in  part  by  the  Utilify, 
if  necessary  to  properly  determined 
and/or  fimctionalize  the  Utility's  Costs. 

A  Utilify  operating  in  more  than  one 
Jurisdiction  shall  allocate  its  total 
system  Costs  among  Jurisdictions  in 
acpord  with  the  same  allocation 
methods  and  procedures  used  by  the 
State  Commission  to  establish 
jurisdictional  Costs  and  resulting 
revenue  requirements.  Appendix  1  shall 
include  details  of  the  allocation.  This 
allocation  also  accomplishes  the 
exclusion  of  the  Costs  of  additional 
resources  to  meet  loads  outside  the 
region,  as  required  by  section  5(c)(7)  of 
the  Northwest  Power  Act 

All  schedule  entries  and  supporting 
data  shall  i>e  in  accord  with  generally 
accepted  accounting  principles  and 
practices  as  these  principles  and 
practices  apply  to  the  electric  utilify 
industry. 


Schedule  1— Exhibit  B,  Appendix  l 

Bonneville  Power  Administration,  Residential  Purchase  and  Sale  Agreement,  Average  System  Cost  Mothoooloqy  Test  Perkx):  Plant 

Investment/Rate  Base/Rate  of  Return 

[ThouMndil 


Un»  No.  md  mm 

ruJUkw,Mu*iu>*. 

ToM  10  b» 

Produdion 

TrantfflliMon 

0««r 

(i» 

(2) 

(3) 

(4) 

(5) 

PRCXXXnXM  PLANT 

*      fiLM-^^  IwrvkM-^tewi  <t9n^^9i(                                                                                                                                                                                 

A     k^MW*^  r^Mit  mi -"WW                                                                                   

1ft       r^M^k-    r^M^  tfl  ^M'MM"*                                                                                                                                           ..    

less 

i- 

14    HytlrsiAr  nlwt                                                 --  ^  ^  1....1 

1^    rnt^  r^Hrt                                                                                                                              

*m     T«MtA«>^**iAM  r^Hil*                                                                      ..  11  j,.i 

, 

' 

21           ToW  fwtptoni , - - - — ".. 

«     i^^-i  anfi  '^itfyj^  ifii   1BT   ticy                                                                  ». 

less 

Vt      Amtfn^MMl  f^i^T^i  wrvTM  ISTAi/Tfll  -Ottft** 

lA      rwtiM   amwrH^i^tfl  ''-' "  '—-'<**■  >'»'*    '»«    tsit 

Vt      rw^  IfM    1M    V^^^M  1J 

91          Tow  raM  bMi. 1 
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SCHBMJLC  1— ExHtBiT  B,  APPENDIX  1— Continued 


m 


32   Tkim  laM  or  (Man  M— pa»Bani'_ 


reomotw  «  and  o«  Setaduto  4. 


UwN&Mril 


Tow  to  to 


(2) 


(4) 


CS| 


Schedule  2— Exhibit  C.  Appendix  1 

BONNEVILLE  POWER  ADMINISTRATION.  RESIDENTIAL  PURCHASE  AND  SALE  AGREEMENT,  AVERAGE  SYSTEM  COST  METHODOLOGY  TEST  PERIOD" 

Weighted  Average  Cost  of  Long  Term  Debt 


Lira  No.  aid  tarn 

DM*  01 

inua 

OMaof 
mMurty 

MmM 
rata 

Fan 
amount 

Praankait 

Dtaooum 

iMua 

Nat 

fflWfMt 

2 ,.._____ ___ 

(1) 

(2) 

(3) 

1 

W 

(9) 

m 

m 

m 

m 

10,                             , 

FoolnoiH  «  and  of  Sctoduto  4. 



1 

^.■..»~...»»... 

L 

1 





Schedule  3— Exhibit  C.  Appendix  1 

Bonniville  Power  Administration.  Residential  Purchase  and  Sale  Agreement.  Average  System  Cost  Methodology  Test  Period: 

Expenses  i 


[Thouaandi] 


Um  No.  and  Nana 


(1) 


1  Fual  SOI.  51«,  547 

2  Puretoaad  powar  SSS... 

3  Stoam  500,  502.-514... 

4  NucNar  517,  519-532... 

5  Hy«D  535-546 

6  OOMr  540.  548-554 

7  Total  (voductton  i 

8  Tranaraualui  I  500-573' 

»    OM*uion  580-598  > __ 

10  Cua«3niarAacoun«ng  901-905'. 

11  Cuanmar  AaaMarxx  907-910  •.. 


Production 


AdriilnWia>»a  and  Ganarrt' 


12 
13 
14 
IS 
18 
17 
18 
19 
20 
21 
22 
23 
24 
2S 
28 
27 
28 
2? 
30 
31 


92D„ 
921_ 
B22.„ 
823.-. 

824.... 

92S_ 

828... 

927 ._ 

928.... 

929. „ 

930.1. 

930.2 

931  ._ 

932-... 


Account  Numtor 


Tow  A  8  Q- 


Tow  opamiona  and  mamlaranca- 
nitirariaimi  and  amortiliwi  403-407. 

Slaam  Productkm  Plant 

Nudaar  Productior  Pl«« 

Hy«»auic  Producaon  PlaiH 


Tow  to  to 


(2) 


PrntutHon 


p> 


(4) 
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Othar 


m 
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Schedule  3— ExHiBrr  C.  Appcnoix  1— Continued 

mnuaandi] 


Lira  No.  ard  itama 

Tow  to  to 

TmniTiiiiton 

08wr 

m 

(2) 

(3) 

<4) 

(5) 

32    Othar  Producaon  Plant __    „        .                   ,., 

f . -«. 

34    OaVDuSonPIM* 

35    Qanaral  PlanI' _  ....  __    

30    AiTKjfttulion  '..........„„ «.™„ .x...^..._ - „.-, ,     «. .          . 

..           ^. 

38    Taxaa  othar  than  tncoma  Taxaa  408.  409  1 ' _._     J 

38    FadarallnoomaTax' _._ _ _ _ 

40    Slala  Incoma  Tax' 

z:ii:z::::t — ■ 

41    Othar  Expanaaa ' _.        

LESS 

42    Salaa  tor  Raaala  Ra»  447 _      „    ', 

43    Other  Oparating  RaKanuat  460-498' 

, 

44    BWng  Craditt  * 

45          Tow  oparatinj  aigianaaa __         

f 

48    Ralum  Irom  Schaduta  1 „ _.     

> 

48           ToWooat „..^. 

■ — — [ — 1— ' 

- 

FookwiM  St  end  o(  Schwluto  4. 


Schedule  3A— Exhibit  C,  Appendix  1 


Bonneville  Power  Administration,  Residential  Purchase  and  Sale  Agreement.  Average  System  Cost  Methodology  last  PAioo:  Taxes 

Other  Than  Income.Taxes 

■  I 

CThouaanda] 


FtnrtiwWhIlon 

Lira  No.  and  llama                                             , 

Total  to  ba 
IUnct»nallzi« 

ProduciiOH 

Tianamiaiton 

Otwr 

(1) 

1    rarlaial    lnwai>ca  Contr8)utlora - - „ 

(2)' 

(3) 

(4) 

(5) 

_      .                                     A  J 

State                                           \ 
3    CaWomia— Praoarty _                             ,^„ 

1 

1^ , 

' 

5    Oragon— Propany .    

* 

6    do TrMilol 

,■ 

7    do Unn  County , 

8           do       lln«nploymMil 

B           dn       RjigiilMniy  f-.nHiim.»lnn 

10    WaaNnglQfw-PmpMy                                             ,   „ 

12    do Ganaralirfg  Tax _.     

IS    do Pollution  Con»ol  Cr«il.   ...  _    .   ..  _  

13a    do.     Ravanua  8  Ruilnaaa    ,,     ,                                                    

14    Idaho-Proparty , _ „ _. _. 

. 

■ 

16    — do. Unamployincnl ...«. « _ « «..„».....™-™ ™   .„....„«.. 

•- 

17    Wyoming— Property - _ „ „..    -^ 

IB     Utah— PropMly                                                               

. 

1 ^ 



— — — — 

20    Local-Occupatian  and  tTMidiiaa F 

21     tn4mutmMam 

22    Othar 

23            Tow . 

r 

Nola:  1.  Supporting  worlipapara  ara  to  to  attachad. 

2.  Footnotaa  rafaranced  on  Schadula  3  MM  to  rakad  upon  m  datarmining  ASC. 

Footnotea  ai  and  of  Scliadula  4. 

Schedule  SB — Exhibit  C.  Appendix  l 

Bonneville  Power  Adounistration,  Residenbai  Purchase  and  Sale  Agreement.  Average  System  Cost  I 

(TInuaandt]  ] 


sthodology  Test  Period:  Other  Included  Items 


'   Functtonafaaaon 

Lna  No  and  Mma 

Tow  to  to 

woducliOH 

Traran-aton 

Oaiar 

(1) 

(2) 

13) 

H) 

m 

OpanMng  Rcwnun 

1     fiala.  tor  RaMla  447 

»     1                                           

S     9 

4          :ToW : ., 

45228 


Federal  Regtoter  /  Vol.  49.  No.  222  /  Thursday,  November  15,  1984  /  Notices 


Schedule  3B— Exhibit  C,  Appendix  1— Continued 

mini— rrtil 


Una  No.  ■nd  iMm 

FuncoonMiuiion 

ToWtoba 

lunclionatasd 

Trvwninion 

0«Nr 

0) 

(2) 

0) 

(4) 

(S) 

5  Aoet  450 

6  Accl  451 

OTHER  OPERATING  REVENUES  450-496' 

*•• —  •'W "..... 

„ 

7       Acct  452. 



9       Accl  454 ,_ 

'      '"   --— .™™« 

. .„.„ 

10      Acct  455 .    . 

11      Accl  456 

12           ToW  othar  nwwuM 

NoM:  1   Supporting  mxlipac 

«rs  Are  BO  b«  attached 

2-  FootnoM*  rglarancad  on  SchmdJt  3  HMD  ba  rated  upon  in  datarminng  ASC. 
Footnotas  al  and  o(  SchadiM  4. 


Schedule  4— Exhibit  C.  Appendix  1 
Bonneville  Power  Administration,  Residential  Purchase  and  Sale  Agreement,  Average  System  Cost  Methodology  Last  Period:  Average  System  Cost 


Una  No.  and  iMnw 


Contract  SysJam  CoaU   

Producnon  Coal  (tram  Schadi*  3) 

Transnoson  Cost  (lro(n  Sdiadula  3).. 

Loas  Excluded  Load  coat*' 

TocJ  Contract  SyMem  Coals.... 

Conlracl  Syatam  Load 

Tot*  load  (MWh) 


(1) 


Nonfrm  Adluatmant  (MWh)... 
OUmm  Adfustmanls  (MWh)... 

Nat  load  (MWh) 

Plua: 

OlsMbullon  Loaaaa  (MWh)' 
ToW  Nat  Load  (MWh) 


Ejidudad  load  (MWh)' _ _. 

Enkidad  load  Diat  Losaas  (MWh) 

Total  Contact  System  Load  (MWH) _.. 

A«araga  Syslan-,  Cost  (MHts.'kWh)  {knt  S/fne  18).. 


Amounts 


(2) 


Average  System  Coet  Methodotogy  Footnotes 

•  Trwwmsswn  plent  and  the  aaaocated  coet  to  be  used  m  the  calculation  o(  the  average  system  coet  lASC)  era  Invted  to 
viiZi^S^!!'^  "**  "  '*'*^  •»  of  Ju^  1.  1964.  lransrms.on  plant  will  be  as  defined  by  the  Federal  Energy  ReguWory  Commiaann  Unrtorrr.  Sysism  of  Accounts  and  will  include 

re»n^^%.'?S'S!!!^.£!yjS!ir*'T°- '!T",,*'T-  •'"^-Jl.'"*^  IransmMwn  plant  costs  wh.c^  can  be  sxcfianged  are  Imnted  to  trvienosion  mat  is  Areclly  requred  to  nlegrale 
hSS^JSJ^l^^^S^HS^J^SnX?.  ^ISl""  ^»f  "*TS^  '^  "."S;  •="  •*  «ch«'9ed  are  bmited  M  the  leaser  of  the  costs  of  traosmrssw.  factWes  reqSrsdIo  trarSmit  ww* 
SSiiv'tnSS  ^T^V7J^^,iJ:£^^2J:^J:Z^  X^T^H^T"*^  l«c*twsr«,u,edK>  »,.e9r.i.  «»  g^wat^g  reeource  to  the  8PA  syw^TJlnd  the  •tieaSng'SSS 
S!^Mt7^Vte^ZrJS!^  JtS  "'?yy°-'*y*  SrSLil  ^  .""^J^^^!?^*  '^^H!^  '*°***  *♦**  *"  ""^  °°^  "^  "^  •«=*«*•  '•»*•<'  »  interconnect  to  the  BPA  jUem 
yyy?*?''  ???*"''8"  **"  *"  '*>  V^  •"n  the  taaWy  costs  that  «ouid  have  baen  mcurred  to  interconnect  with  the  BPA  system. 

„n^  2^!2J?11SM!2^  *,5^''~'^*^-?'7!2!°"  «"««>"»'<  >"»*■  *•  iranaformars,  and  other  ladliiias  envtoyed  between  the  pnmery  source  of  SKiply  (is    genaraUng  station 
P??'.-°?i?'*P'  "»•<=««?  0'  ^^r>0^ Po**)  •«!  Of  del~ery  to  customer*.  whKh  are  not  vidudabie  in  Mnanasaion  syitSTas  defined  m  l<iotnoi«  a( i ).  whethTiVxit  sujrkind!^>KtI«e: 


(Wnbution  «iS.S!**"*^  as  pert  ol  •  transmaawr  system  or  es  pert  ol  a  daMwIian  system  Siatwn*  that  change  eJeWmty  from  transmrssnn  »  detrtxAon  vollags  Shan  be  drifted  aii 

c«J!!^  S2?r^  Sl!^^L!f^,^^^'"''^^^^*f'^^  conAiCtors.  the  poles,  towers,  snchors.  guy*,  and  nghts-olway  sfall  be  clessined  ae  tranamraaion  incilities  The 
oonttciors  shal  be  classified  as  Iransmsson  or  (telrtiution  facilities  accontng  lo  the  purpose  lor  which  they  are  used  Land  (other  then  noht^otwav)  end  stnjctures  used  onM.  tn 
»anait»ee*jii  and  disaOution  purposes  shaH  be  dasstfted  as  transmission  or  dMibuUon  aocatfnglo  Ihee  maior  im  "~"    ^"^  i"™"  '•^  ngnw^w  way)  ana  smcuras  used  lomtty  lor 


overaf  I 


^SZS  S!Z^SSl!mS'tem,S!^  ^"^         '*****  ^~"^  '***'^  «>cpen<»turee.  In  no  event  wW  the  sum  of  Contract  System  Coat  and  DiWnbutiorv^Sw  coets  be  greeier  ihanVie 

umJ  to 'SiTSIa^'SSlJSSl^ir^''^         "£.'°-!l?™^^L5J*?2?^-,*^*'*  "^  "•  flovemment  paid  m^ieu  taxea.  with  taxes  that  would  have  been  peid  by  a  nontax  exempt 

i?!LyjyjSL°',°??'!ry  i"."g-'ry*.»^  ^.  "W«y»'»gO"1  .total  m  column  2  be  orealar  than  the  actual  amount  paid  or  the  amount  used  to  determne  the  lotti  revenue  requrame^ 

V?J!*LSr?^JCJSiJ^  ***  •*  'y??'**^  aceordhig  to  a  drect  anaty*  inctudadwlth  the  Appandn  1  or  lo  DauSubon/Other  ^^  ^equnKnem 


„.,.^J°,  ^  rlSlIS?'HyrJ::Sifr.!^-^°*^_?*-2?_**^  "^  dedealad  reeovce*  plus  the  utWy  s  purchaaes  at  the  New  Resource  rste.  the  cosU  ol  such  excess  load  shsll  be 


■TTTh  JhT  .TTV        'UIIIJlZ  2"  j  ^  ■^/""'™"»"W;  w  resources  ano  purcnasee  comrmtteu  to  the  utHitys  load  as  of  Septsntoer  1,  1979,  under  a  power  reouirements  . 
"^  .^Vy  ^S^!fS^  '"y^.'"*?^***.??  °*  P"*'  "  ***  ***»B«'  cow  of  iraremisaion  dunng  the  Beimburaat»<ent  Penod  t  ,-'-~ 

i»aoiJLi7<i'tl2TiISrn^li^^2L2''?i,i2^  **~'*^'!L£L^  ^V  ■'5!1."!L5L!?~™^  •»  •*  "<***'  •«'"  »»  -hoet  reoendy  completed  or  ecnured  baseload 

sSS^  1    isS  ^ZSi£T^^^!.'.Lf^^T?. ? i**!?^*^. '??J!?*  "*  expenmental  or  demonstraHon  reeourcM  or  purcheaee  herefrom,  that  are  canned  to  the^s  lo«)  sa  of 
SSSaT wi  (icJaSliLd  SH^^JSoTZblMS^)  25v5T  aaneration  reso«n«s  snd  long-temi  power  purehaaea  and  the  fransmissnn  cost  essoaeled  with  these  rasomea  or 

r»«iVJIl!LiIrJ;i!?L2iS!*Jif:itir2!?.2[L!I7  •nL,°'_^P!?5f  "'?2**'«  '""^  tfie  utilny  shell  prepare  a  calcuMon  subiect  to  revww  by  BPA  ol  the  fixed  fif  any)  and  variable 
ch^  K?iS?lIU$  sTStoLSS^  ^^  «cluaad  Irom  AS<5  lor  the  New  Large  S«igle  Loed  shall  not  be  less  that  the  Iraramissnn  and  generation  coal  mdudad  ■?  IhewlWrala 

""^  •~-~'  i~—  ~~-—  I—  «^  i  ^—  ofSie  iA*«ys  system  arid  the  meters  measunng  firm  energy  toed.  Losaea  shM  be 


■  .  J^  ■"'— *  y^.  **  *te  («aa*ufion  energy  losaes  occwnng  between  Ihe  Iransmssun  portion 
aatmaahed  accortang  to  a  -*-^-  '■■  ■■  —  -*-■ — ^ — *  — *  -— --  •  - —  ....    —  . 


'SUHJL  ^SS^JSSrSZS-^!^'^'^l^.*J:^ZS!^  •"^^'SJ?  !!l?T?!!«i*5.''*^  *»  '•**•  by  B***  TN*  study  shal  be  n'sufhoent  deta^  io^  lo 

,  -^— *Sg  ^yP*^.  ""yy  .«yoatad  wuh  »ie  uwys  total  los|d.  exdudad  toads,  and  the  resalantlal  load.  DiatnbuMn  losaea  shai  nduda  loaaas  aseooated  with  tlstrtiubon 

. , ^■Si!^  ??S*°"  •**»*.  <»s»*uiion  (ranatormars.  sacondvy  dMWuaon  laoMiae  and  sennce  drope  (-wnouBon 

,-fc_J??lJ!S^lII1^LS;!!i^^  i~»  Oi*  •■•XI  P*»chesed  power  expeneea  •  lunoltonalized  to  CMribueon/Olhar  The  remainder  of  Cash 

Vitor««>g  capital  she*  be  lunctionekred  on  Ihe  bests  of  Operatian*  and  Maanenence  expanaes  leas  fuel  and  purchaaed  power.  •■—■•»»  «■  y^mmn 
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<  Conservation  costs  ere  coets  of  measures  or  resources  tor  which  power  la  (or  •  planned  to  be)  saved  by  meai«  of  physical  Improvements,  alterations,  devices,  or  other  kiatallalions  wliich 
aie  laeasuraUa  si  unos.  A  contract  charge  paid  pursuaM  to  BPA's  long  term  conaervs*on  eontrart  will  be  an  allowabte  conservation  coet  in  Average  System  Cost  Only  i.ui«ai»*liuii  costs 
luiidsd  by  the  utikty  will  be  funcSonateed  to  Produckon  in  the  UtiMy'*  Averege  Svsleia  CoeL  Conaarvakon  coats  ncurred  to  promote  changes  In  consumer  behavior  including  coat*  aistiutable 
to  «jdits.  brocf«»e8.  advertising,  pamphlels.  leaflets,  and  similar  items,  or  required  by  a  gonemmenl  entity  through  buHdmg  code  provisiorw  or  programmatic  coraarvauon  costs  n  kau  ol  building 
cade  provisions.  w*l  be  fxiOonelned  to  Oielnbution/Other  Consen«lion  sigcharoaa  impeaed  purauartt  to  aactnn  4(fMZ)  ol  the  Northwest  Power  Act.  or  other  swvlai  surcharges  or  penalt*"* 
Imposed  on  a  Utility  tor  failure  lo  meet  required  conservation  efforts  will  also  be  KjnclionslBed  lo  Ois**ution/ Other  Conservation  aiK)  associated  costs  must  be  gerwrally  consistent  with  the 
RegionsI  CotnaTs  resource  plan  ss  de«erTT,ined  by  ttie  Adnurastrator 

'  FuncturtaUaliorv 

Except  foi  those  accounts  that  are  required  to  be  Ajnctionalized  under  subsection  lll(0  below,  functionalization  ol  each  account  mcluded  in  the  UtiMy's  ASC  shall  be  by  eaher.  kut  not  both, 
of  Itie  lollowing  two  mettxids: 

(1)  direct  anatysi*.  or  (2)  according  to  the  specific  tunctionatlzation  ratios  appliad  to  the  vanous  Unifonn  System  of  Accounts  These  two  methods  we  described  below  in  si^aafliiiiM  lll(A) 
and  IM(B),  fipastively 


I.  Rules 

(A)  If  a  Utility  has  previously 
functionalized  an  account  by  direct 
analysis  as  set  forth  in  subsection  IIl(A) 
below,  the  utility  is  not  allowed  to  use 
the  specific  functionalization  ratio 
method  without  prior  approval  from 
BPA. 

(B)  The  UtiUty  must  submit  with  its 
ASC  filing  any  and  all  workpapers. 
documents,  or  other  materials  that 
demonstrate  that  the  functionalization 
under  its  direct  analysis  assigns  costs 
based  upon  the  actual  and/or  intended 
functional  use  of  those  items.  Failure  to 
submit  such  documentation  will  result  in 
the  entire  account  being  functionalized 
to  Distribution/Other. 

(C)  For  Accounts  389.  390,  391  and  392 
and  Accounts  920,  921,  922,  930.2  and 
932,  the  Utility  may  functionalize  these 
accounts  using  one.  but  not  any 
combination,  of  the  following 
functionalization  methods,  whichever 
assigns  the  highest  cost  to  the 
Production  and  Transmission  function: 

1.  Subsection  lIIfA)  described  below; 

2.  Subsection  111(8)  described  below; 
or 

3.  For  publicly-owned  and  cooperative 
utiUties  that  have  neither  generation 
facilities  nor  affiliated  generation 
organizations  over  which  the  utility 
exercises  over  half  of  the  voting  rights, 
10  percent  of  gross  plant  investment 
may  be  assigned  directly  to  Production 
and  10  percent  of  labor  costs  assigned  to 
Production.  The  remainder  of  Accounts 
389,  390,  391,  and  392  will  be 
functionaUzed  using  Transmission  and 
Distribution  Gross  Plant  Ratios 
excluding  General  Plant. 

The  remainder  of  Accounts  920,  921. 
922,  930  2  and  932  will  be  functionalized 
using  the  Labor  Ratio  for  Transmission 
and  Distribution,  and  the  balance 
assigned  to  Distribution/Other. 

II.  Definitions 

For  purposes  of  subsections  111(A)  and 
III(B)  Labor  Ratios  is  defined  as  the 
ratios  which  assign  costs  on  a  pro  rata 
basis  using  salary  and  wage  data  for 
production,  transmission,  and 
distribution/other  functions  included  in 
the  Test  Period  costs  on  which 
Appendix  I  is  based.  If,  however,  this 
information  is  unavailable,  comparable 
data  shall  be  used  for  the  most  recent 


calendar  year  as  reported  on  the  Federal 
Energy  Regulatory  Commission  Form  1 
(at  page  355),  or  similar  document  for 
those  utilities  not  required  to  file 
Federal  Energy  Regulatory  Commission 
Form  1. 

m.  FuncttonalizatioB  Methods 

(A)  Be  direct  analysis  which  assigns 
costs  to  either  the  production, 
transmission,  or  distribution  function  of 
the  utility.  Such  analysis  is  subject  to 
BPA  review  and  approval. 

(6]  According  to  the  following  specific 
functionalization  methods: 


Account 


Account 

FuncUonaliiation  tneaiod 

1  Ralabaaa 

accounts. 

310-373  (plant 

Functtonalize  directly  accordng  to  the 

in  aarvica). 

sion  System  of  Accounts. 

388  (land  and 

Functionalize  on  the  raSos  of  produc- 

tandr^hts). 

tion.     transm«sior     and     dislnbubon 

390  (stnjctures 

FuTKtionalize  on  the  raboa  of  produc- 

and 

tion,    transmsaion    and    distnbution 

mantsi. 

391  (OIloe 

Labor  raiioa. 

furniture  and 

392 

(transporta- 

sior snd  dwtnbution  gross  plant  ex- 

tion 

equpment) 

393  (stores 

Funcbonafae  on  the  ratios  of  produc- 

er^jipment). 

groaa  plant  excluding  general  plant. 

304  (tools,  shop 

Funckonalaa  on  the  rslioa  ol  produc- 

and  garage 

flon,    franamlaaton    and    iSslilxition 

equipment). 

gnm  plant  aackidhig  ganaral  plant. 

395  (laboratory 

Funckonaliza  on  the  ratios  of  produc- 

equipment) 

bon,    Iransmisaion    and    distribution 

396  (power 

Operated 

equlpmer*). 
387 

(cofTunumca- 

lian 

equipment). 
396 

(miacaflane- 

ous 

equipmeni) 
399  (ojher 


property) 
301-303 

(inungible 

plant). 
114  (acquisition 

adjustment). 
iOS(plar«  held 

lor  future  use) 

120-2-1204 
less  120  S 
(nuclear  fuel) 

166 


(I 

ous  debits) 

252  fcuatomer 

edvances) 


groea  plani  axdudKig  general  plant 
Functionaliza  on  the  ralna  of  kananns- 

aion  and  dislritx.tion  gross  plant  ai- 

dudng  general  plant 
Functianaiiie  on  the  ratioe  ol  produc- 

bcn.     transmission    arid    distnbution 

groes  ptanl  excluding  general  plant 

Functionakze  to  distnoution/other 


Functonalire  on  ffie  ratios  of  produc- 
Inn.  tranamssion  and  distnbution 
gioea  plant  axduding  general  plant 

functionalize  on  the  ratxDs  of  produc- 
tion, tranamia^on  and  distribulion 
grosa  plant  eadudtog  generel  ptam 

Labor  ratios 

Functnnakze  on  the  rakoa  of  produc- 
tion, trar-smssaon  and  distnljution 
grosa  plant  exdudng  general  plant 

Functnneliza  to  production. 


Labor  rstiaa. 


FuncliofHNze  to  dstifeutaon/othsr. 


253  (other 


Functionalization  method 


Crsdils). 
256 

(accumulaisd 


tsx  credit). 
257 
,  (unamortized 

gain  on 

rsecqured 

debt). 
261-283 

(accumulated 


Functionalize  to  distitiuken/othar 


Functnnefeze  to  distnbulion/athar. 


Functionalize  on  the  ratios  of  produc- 
tion, transmosion  and  Jisatiuliuii 
graaa  ptanl  aiccfcjdng 


income  taxes). 
151-152  (luel 

stodi). 
153-157.  163 

(mslerisis  snd 

suppkes) 
106  (completad 

conetructon 

not  classified) 
124  (other 


164  (clearing 
accounts). 

Other  ^le  base 
accounts. 
2.  Expartae 

accounts: 

501-577  (fust 
purchased 


560-673 

(trsnsmosion 


907  (customer 
ssrvioe 


supervision) 
906-910  (other 


911-916  (s 
expemes) 

920 
(adrnrastra- 
liva  and 
general 
salaries) 

921  (oMoa 
st^liai  and 
expeneea). 

922 
(administra- 
tive expenses 
transNmad- 
Cr.)         / 

923  (outside 


Funckonekze  to  d«tr4xjlion/Mhar. 


Funcbonakte  to  produckon. 

Funcbonakza  on  the  rako*  of  kanaml*- 
snn  and  Aaktukon  groas  p»i*  a»- 
eluding  general  ptarrt. 

Functxxialize  on  Itie  rabos  of  produc- 
korv  Iransmissipn  and  dMributon 
groee  plarif  excludvig  general  ptBi4. 

Furxrtionalize  to  dstntxAon/other. 

Labor  rams. 

Functionabze  to  distnbution/othat. 


Funckonakze  to  i)indiffki;wi. 

Funckanakze  lo  kansitsaainn. 
Funckonakze  to  dtttnbution/aMwr. 
FunckonriBa  to  tftstribukon/other. 

Funckonakze  to  dislnbukorWaViar. 

FurtckonaHze  to  iksuAjulun/ other 

Fivickonaiize  to  dMIbukon/ other 
Labor  rakos 


/ 


employed) 
924(pra|Mrty 
e). 


Fundioncllzs  on  the  rttio  of  producton. 
IrwisniiMion  and  distnbuton  groM 
plant  including  ganaral  ptant 
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■n 
dm 

P« 
tm 
8Z7(lnneNM 


B2S  (ragulMafy 


929((k«lcaM 
83ai  I 


aaoj 


831  (rants). 
3  R«w*n« 
ftocountK 
447  (aM*  lor 

450-455  (Oiwr 


456  (whvcfinQ 

fwnu— )■ 


Fi^KMntfzv  to  dtetr4)utlon/otfw> 


runcliontkzc  to  ctethbution/otfMr. 
Functonaiz*  to  cftstnbulion/olhar 

Funcbontfm  to  dntnbulion/otfwf- 

Fwidtonflftn  to  pfodudton. 
FuncitonaSz*  to  produclion 

FuncHonstas  to  trwniBVon. 


(C)  The  following  accounts  shall  be 
functionalized  as  follows: 


ACGOlM 


107.  120.1 

(CWIP) 

loe  (PIS 


). 
10e(ganwil  pk 

depraoMion 


) 
111  (accumulMKl 

2S6«M«radgM 


o(  uMMy  pUnl). 
4<»-407(PIS 

depraaMon 
n^anse). 
408.1  ia&m 

I 


Fundionafezad  mMlwd 


Functionain  to  tetrtmhon/ottwr. 

Th*  nm*  funcbonatzation  usad  lor  ac- 
count 310-373.  plant  n  a^rvica  (PtS) 

FuncttonaKza  according  to  Itta  ganaral 
plant  ratio 

Tha  lama  Funcltonalizalion  uaad  tor  ac- 
counts 301-303.  utangtua  plant 

Tha  sama  Funct«nalization  uaad  tor  ac- 
count 105.  sloctnc  plant  hald  tor 
tolura  uaa 

Tha  sama  FurK:tnnakzation  uaad  lor  ac- 
count 310-373.  plant  m  sarvica 

With  (tw  axcaplion  o(  proparty  taxas 
and  latw  ratalad  taiaa.  ai  taxas  win 
ba  fcwrtienaliiad  to  datnbution/oitwr 
Proparty  tnaa  «■  ba  tunctionalizad 
uaing  Ota  groaa  ptani  ratio  induing 
ganaral  plant  Later  ralalad  taxes  an* 
ba  lunctionakzed  usirig  later  ratios. 


40S  1.  410  1. 

Functnnalize  to  distnbutnn/ottw 

411.1.411.4 

Cvoma  taxas). 

932  (mawtariai'iua 

Funclianaliza  sccordKig  to  tha  ratio  da- 

o«  ganaral 

vatopad  from  tha  functonakzad  totals 

ptont). 

of  accounts  390    391.  397  and  396 

411.S.  411.7  (gam 

Tha  same  functionalaation  used  tor  ac- 

fcom dspoaiaon 

count  105.  plan)  haW  tor  kitun  uaa 

otulWyplanO. 
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(Docket  No.  CAS-RM-81-130] 

Residential  Conservation  Service 
Program;  Utlltty  Waiver  Petition 

agency:  Department  of  Energy. 
ACHON:  Notice  of  Utility  Waiver 
Petition. 

summary:  In  accordance  with  the 
provisions  of  the  National  Energy 
Conservation  Policy  Act  (NECPA).  the 
Department  of  Energy  (DOE)  has 


received  a  petition  from  the  United 
Illuminating  Company  for  a  waiver  of 
the  prohibitions  against  supplying  or 
installing  residential  energy 
conservation  measures.  Granting  the 
waiver  would  allow  United  Illuminating 
Company  to  install  caulking, 
weatherstripping,  duct  and  pipe 
insulation  for  its  residential  customers. 
DOE  will  consider  written  comments  in 
reviewing  the  waiver  petition. 
DATE:  Written  comments  must  be 
received  by  December  17, 1984. 

AOOflESS:  Comments  should  be 
addressed  to:  Department  of  Energy, 
Office  of  Conservation  and  Renewable 
Energy,  Hearings  and  Dockets  Branch. 
Room  6B-025.  Docket  No.  CAS-RM-81- 
130.  1000  Independence  Avenue.  SW.. 
Washington,  D.C.  20585.  (202)  252-9319. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gina  Urso.  CE-115.  Office  of  Building 

Energy  Research  and  Development. 

Conservation  and  Renewable  Energy, 

U.S.  Department  of  Energy,  1000 

Independence  Avenue,  SW.. 

Washington.  D.C.  20585,  (202)  252- 

1650. 
Daniel  Ruge.  GC-12,  Office  of  General 

Counsel.  U.S.  Department  of  Energy, 

1000  Independence  Avenue.  SW.. 

Washington.  D.C.  20585,  (202)  252- 

9519. 
SUPPLEMENTARY  INFORMATION:  As  part 
of  the  Residential  Conservation  Service 
(RCS)  Program,  section  216(a)  of  the 
National  Energy  Conservation  Policy 
Act  (NECPA)  (42  U.S.C.  8217(a)) 
prohibits  public  utilities  from  supplying 
or  installing  most  residential  energy 
conservation  or  renewable  resource 
measures  for  their  residential  customers. 
In  accordance  with  the  provisions  of 
section  216(e)  of  NECPA  (42  U.S.C. 
8217(e)),  the  Secretary  of  Energy  may 
waive  these  prohibitions  upon  petition 
by  a  pubhc  utility. 

The  Department  of  Energy  (DOE)  has 
received  a  petition  for  a  waiver  from  the 
United  Illuminating  Company  (UI).  of 
New  Haven.  Connecticut.  UI  is 
requesting  a  waiver  to  install  caulking, 
weatherstripping,  duct  and  pipe 
insulation  for  its  residential  customers. 
The  company  was  previously  granted  a 
wavier  by  DOE.  from  the  NECPA 
prohibition,  to  enable  it  to  install  water 
heater  jackets  for  its  residential 
customers. 

DOE  will  review  the  UI  petition  in 
accordance  with  the  requirements  of 
section  216(e)  of  NECPA  to  determine  if 
(1)  the  petition  demonstrates  that,  in 
installing  caulking,  weatherstripping, 
duct  and  pipe  insulation,  fair  and 
reasonable  prices  and  rates  of  interest 
will  be  charged  and  (2)  after 


consultation  with  the  Federal  Trade 
Commission  (FTC),  the  UI  program  is 
not  inconsistent  with  the  prevention  of 
unfair  methods  of  competition  and  the 
prevention  of  unfair  or  deceptive  acts  or 
practices. 

Accordingly,  a  copy  of  the  UI  petition 
is  being  sent  to  the  FTC  for  review.  In 
addition.  DOE  will  receive  public 
comments  on  the  UI  petition  as 
indicated  in  the  "DATE"  and  "ADDRESS" 
sections  of  this  notice.  Copies  of  the  UI 
petition  may  be  requested  from  Gina 
Urso  at  (202)  252-1650. 

After  reviewing  the  UI  petition  and 
consulting  with  FTC  and  after 
considering  any  comments  received  as 
indicated  in  the  "DATE"  section  of  this 
notice,  the  Secretary  of  Energy  will 
make  a  final  determination. 

Issued  in  Washington,  D.C.  November  1. 
1984. 

Pat  Collins, 

Acting  Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

|FR  Doc  S4-2a«2  Filed  11-14-84:  S:4S  ami  ' 
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Office  Of  Fossil  Energy 

National  Petroleum  Council;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  National  Petroleum  Council. 

Date  and  Time:  Wednesday,  December  12, 
1984,  starting  at  9:30  a.m. 

Place:  Madison  Hotel,  Dolley  Madison 
Ballroom,  Fifteenth  and  M  Streets,  NW., 
Washington,  D.C. 

Contact:  Carolyn  B.  Klym,  U.S.  Department 
of  Energy,  Office  of  Oil,  Gas,  Shale  and  Coal 
Liquids.  Mail  StopD-122,  Gtn.,  Washington. 
DC.  20545,  Telephone:  301-353-2709. 

Purpose  of  National  Petroleum  Council:  To 
provide  advice,  information,  and 
recommendations  lo  the  Secretary  of  Energy 
on  matters  relating  to  oil  and  gas  or  the  oil 
and  gas  industries. 

Tentative  Agenda 


:all  to  Order  by  Robert  A. 

Mosbacher.  Chairman,  National 

Petroleum  Council. 
— Remarks  by  the  Honorable  Donald 

Paul  Hodel,  Secretary  of  Energy. 
— Reports  of  Study  Committees  of  the 

National  Petroleum  Council. 
—Proposed  Final  Report  of  the 

Committee  on  the  Strategic  Petroleum 

Reserve,  Wm.  C.  Douce.  Chairman. 
— Progress  Report  of  the  Committee  on 

U.S.  Petroleum  Refining.  John  K. 

McKinley,  Chairman. 
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— Consideration  of  Administrative 

Matters. 
— ^Discussion  of  Any  Other  Business 
I     Brought  Before  the  National  Petroleum 

Council. 
— Public  Comment — 10  minute  rule. 
— Adjournment. 

Public  Parddpation 

The  meeting  is  open  to  the  public.  The 
Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written 
statement  with  the  Committee  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Carolyn 
B.  Klym  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcripts 

Available  for  public  review  and 
copying  at  the  Public  Reading  Room. 
Room  lE-190.  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  D.C.  between  8:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  D.C.  on  November  8. 
1984. 

Howard  Raiken, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc  84-Zgan  Piled  11-14-84;  *i*i  am) 
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Federal  Energy  Regulatory 
Commission 

(Docket  No.  QF85-14-0001 

Air  Products  and  Chemicals,  Inc.  and 
Browning-Ferris  Industries,  Inc^ 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

November  8. 1984. 

On  October  9, 1984.  Air  Products  and 
Chemicals,  Inc.  and  Browning-Ferris 
Industries,  lAc.  (Applicants)  of  P.O.  Box 
538.  Allentown.  Peimsylvania  18105.  and 
P.O.  Box  3151,  Houston,  Texas  77001. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  will  be  located  at  Red 
Bluff  Road  and  State  Highway  225. 


Pasadena.  Texas.  The  primary  energy 
source  will  be  biomass  in  the  form  of 
commercial  and  municipal-type  solid 
waste.  The  electric  power  production 
capacity  will  be  48.1  megawatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quahfying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
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(Docket  No.  QF85-32-000] 

Bennett  Duval;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

November  8, 1984. 

On  October  18. 1984  Bennett  Duval 
(Applicant),  of  29641  Western  #401 
Rancho-San  Pedro,  California  90732 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  66  kilowatt  wind  facility  is 
located  in  Alameda  County,  California. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kmnetli  F.  Plumb, 
Secretary.. 

PK  Doc  8*-«nze  Piled  I1-14-84: 8:4S  sm) 
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[Docket  No.  QF85-3S-000] 

Fay  Wong;  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
SmaH  Power  Production  Facility 

November  8, 1984. 

On  October  18, 1984  Fay  Wong 
(Applicant),  of  124-126  Russ  Street  San 
Francisco.  California  94103  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  66  kilowatt  wind  facility  is 
located  in  Alameda  County.  California. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  inter\'ene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FK  Doc  M-30O2S  Piled  I1-I4-M;  8:45  m\ 
MLUNO  CODE  triT-OI-M 


(Docket  No.  OF85-29-000] 

General  Electric  Co.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a-Cogeneration  Facility 

November  8. 1984. 

On  October  15, 1984,  General  Electric 
Company  (Apphcant),  care  of  28A.  Inc.. 
23  East  Seventh  Street,  Cincinnati,  Ohio 
45202,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
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regulations.  No  detennination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping  cycle  cogeneration 
facility  is  owned  by  and  located  at  the 
General  Electric  Company  facilities  at 
Grove  City.  Pennsylvania  16531.  The 
primary  energy  source  for  the  facility 
will  be  No.  2  fuel  oil.  The  facility  will 
consist  of  four  diesel  engine  generator 
sets  in  four  test  cells,  waste  heat 
recovery  system  will  recover  heat  from 
diesel  radiator  jacket  cooling  water  to 
heat  water  for  space  heating  of  the 
manufacturing  areas.  The  electric  power 
production  capacity  of  the  facility  will 
be  a  full-load  rating  of  2.65  megawatts 
net  of  auxiliary  load  per  diesel.  totalling 
10.6  megawatts  and  approximately 
2.490.800  Btu  of  180  *F  hot  water 
generated  from  the  radiator  coohng 
system. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  D.C 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
apphcant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenooth  F.  numo. 
Secretary. 

(FK  Doc  M-mao  Plbd  11-14-M;  a:45  wnl 

I  cooe  srtr-oi-M 


(Docket  Na  QF85-1(MN>0] 

fntornaUofUrt  Paper  Co.;  Georgetown 
Milh,  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  FacWty 

November  S.  19M. 

On  October  9, 1984.  International 
Paper  Company  (Applicant),  of  77  West 
45  Street.  New  York.  New  York  10036, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
1 292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 


The  topping-cycle  cogeneration 
facility  is  located  at  the  Applicant's 
paper  mill  in  Georgetown,  South 
Carolina.  The  facility's  primary  energy 
sources  are  biomass  in  the  forms  of 
wood  and  spent  pulping  liquor,  coal,  and 
oil.  The  two  new  boilers  are  each  rated 
at  400.000  pounds  of  1.500  psig  and  825 
*F  steam  per  hour  and  will  drive  two 
new  turbine/generators  rated  at  65 
megawatts.  The  existing  recovery 
boilers  each  rated  at  400,000  pounds  of 
1.000  psig  and  825  *F  steam  drive  one 
turbine /generator  rated  at  23 
megawatts. 

The  applicant  seeks  to  qualify  as  a 
new  capacity  the  added  65  megawatts  of 
installed  cogeneration  capacity  (2  units) 
within  the  context  of  {  292.304(b)(1).  In 
addition,  the  Applicant  seeks  to  qualify 
the  existing  23  MW  cogeneration  unit 
within  the  context  of  8  292.207. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  D.C 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commissioa  and  are  available 
for  public  inspection. 
K«niietli  F.  Plumb, 
Secretary. 

|FR  Doc  84-nm  PIM  11-14-M:  fttS  ■m| 
BUJNe  COOK  •TTT-W-M 

(Docket  No.  QFS5-35-000] 

David  I.  Jac^baon;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

November  8, 1964. 

On  October  18, 1984  David  I.  }acobson 
(Applicant),  of  930  N.  Meads  Drive. 
Orange,  California  92669  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  66  kilowatt  wind  facility  is 
located  in  Alameda  County.  California. 


Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
appUcant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Keaneth  F.  Plumb. 
Secretary. 

(FR  Doc  84-30027  FiMI  n-14-M:  8:48  •ffl| 
BIUJNQ  COOC  (Tir-OI-M 


(Oocfcst  No.  QFt5-37-000] 

Louis  Louie;  Application  for 
Commitaion  Certification  of  Qualifying 
Status  of  a  SmaN  Power  Production 
Facility 

November  8. 1984.  > 

On  October  18, 1984  Louis  Louie 
(Applicant),  of  124-126  Russ  Street.  San 
Francisco.  California  94103  submittecj^ 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No       s. 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  66  kilowatt  wind  facility  is 
located  in  Alameda  County,  California. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  D.C 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  wiD 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb, 
Secretary. 

[FR  Doc  84.30033  FUw)  11-14-84:  8:48  nn) 

BHJJNO  coot  srir-ei-ii 

(Docket  No.  QF85-30-0001 

Paul  Louis;  Application  for 
Commission  Certification  of  Qualifying 
Statu*  of  a  Small  Power  Production 
FaciHty 

November  8. 1984. 

On  October  18, 1984  Paul  Louis 
(Applicant],  of  124-126  Russ  Street  San 
Francisco.  California  94103  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  {  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  66  kilowatt  wind  facility  is 
located  in  Alameda  County,  California. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Conunission.  825  Nordi 
Capitol  Street.  NE.,  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Conunission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  jthe  Conmiission  an  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  84-30038  Pled  11-14-84;  k4S  ami 
SIUJNO  COOe  •717-01-M 

[Docket  No.  QF8S-20-000] 

Martell  Cogeneration  Umlted 
Partnership;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

November  8, 1984. 

On  October  12, 1984,  Martell 
Cogeneration  Limited  Partnership 
(Applicant)  of  11911  NE.  First  Street. 
Suite  305.  Bellevue,  Washington  98005 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
5  292.207  of  the  Commission's 


regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  facility  will  be  located 
in  Martell,  California  and  will  consist  of 
an  18  MW  steam  extraction  turbine 
generator  fueled  by  wood  waste.  The 
facility  will  be  designed  to  extract  low 
pressure  steam  from  the  turbine  for  use 
in  a  lumber  drying  kiln. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  D.C 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|PR  Doc  84-30034  FUwl  11-14-84:  8:45  un| 
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Pacific  Lighting  Energy  Systems; 
Notice  of  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  FacHity 

[Docket  Na  OF85-39-000] 

November  8. 1984. 

On  October  18, 1984.  Pacific  Lighting 
Energy  Systems  (Applicant),  of  6055 
East  Washington  Boulevard,  Suite  600. 
City  of  Commerce,  California  90040 
submitted  for  filing  an  apphcation  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  will  be  located  in  I^s 
Angeles,  California.  The  primary  energy 
source  will  be  biomass,  in  the  form  of 
landfill  gas  generated  from  the 
anaerobic  digestion  by  methanogenic 
bacteria  of  refuse  and  other  solid 
wastes.  The  power  production  capacity 
will  be  11  megawatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 


Capitol  Street  NE.,  Washington.  D.C 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  84-30038  Pllad  11-14-84: 8:43  tm] 
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[Docket  No.  QF85-4(M>00] 

Pacific  Lighting  Energy  Systems; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

November  8, 1984. 

On  October  18, 198^  Pacific  Lighting 
Energy  Systems  (Applicant),  of  6055 
East  Washington  Boulevard,  Suite  600, 
City  of  Commerce,  CaMfomia  90040 
submitted  for  filing  aq^application  for 
certification  of  a  facility  as  a  qualifiying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  will  be  located  in  East 
Windsor,  Connecticut.  The  primary 
energy  source  will  be  biomass.  in  the 
form  of  landfill  gas.  generated  bom  the 
anaerobic  digestion  by  methanogenic 
bacteria  of  refuse  and  other  solid 
wastes.  The  power  production  capacity 
will  be  500  kilowatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Paractice  and  Procedure  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
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intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Planb, 
Secretary. 

|FR  Ddc  m-3Cm7  nied  11-14-M  k4S  am] 
I  COeC  STTT-eMI 


IDoclMt  No.  OFtS-34-000] 

John  E.  Parker;  Application  for 
Commiaslon  Certification  of  Qualifying 
Status  of  a  Small  Power  Prodiiction 
Facility 

November  8, 1964.  , 

On  October  IB,  1984  John  E.  Parker 
(Applicant],  of  2406  First  Avenue.  San 
Diego.  California  92101  submitted  for 
filing  an  application  for  certification  of  a 
facihty  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  M  Icilowatt  wind  facility  is 
located  in  Alameda  County,  California. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  D.C. 
20428,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  I*rocedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Konaelh  F.  numb. 
Secretary. 

(PR  Doc.  a*-aaOK  FIM  11-14-M:  8:45  ami 


[Docket  Na  QF*S-33-000] 

Sir  Travel  Inc.;  Application  for 
Commlaaion  Certification  of  Qualifying 
Status  of  a  SmaN  Power  Production 
Facility 

Novemt>«r  8,'  1984. 

On  October  18. 1984  Sir  Travel  Inc. 
(Applicant),  of  1701  E.  Edinger,  Bldg.  C- 
12.  Santa  Ana.  California  92705 
submitted  for  fiUng  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 


regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  66  kilowatt  wind  facility  is 
located  in  Alameda  Coimty,  California. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procediu-e.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetli  F.  Phimlt. 
Secretary. 

[nt  Doc  B4-3aO»  Filed  11-14-14:  «:45  ub] 
MLUNO  COOC  «717.«1-« 


(Oocicet  No.  OF«5-3»-000] 

Donald  W.  Sobel;  Application  for 
Commission  Certification  of  Qualifying 
Statue  of  a  SmaH  Power  Production 
Facility 

Novenil>er  8, 1984. 

On  October  18, 1984  Donald  W.  Sobel 
(Applicant),  of  9900  Shirley  Avenue. 
Northridge.  California  91324  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  66  kilowatt  wind  facility  is 
located  in  Alameda  County,  California. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20428.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 


intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetli  F.  Plumb, 

Secretary. 

|FR  Doc  84-30028  niad  11-14-84;  »m  wn] 

MUMS  oooc  trir-evM 


(Docket  Na  QFM-31-000] 

Somt)oon  and  Vachree  Lartarb; 
Application  for  Commiaslon 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  FaciNty 

Novemtjer  8, 1984. 

On  October  18, 1884  Samboon  and 
Vachree  Larlarb,  of  291  Avocado  Place. 
Camarillo,  California  93010  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  66  kilowatt  wind  facility  is 
located  in  Alameda  Coimty,  California. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NW„  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  pubhcation  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetli  F.  Plumb, 
Secretary. 

|FR  Doc.  84-30040  Filed  11-14-84:  8:45  anil 
MLUNO  COOC  STIT-OI-M 


(Docket  No.  QFB5-8-000] 

Triad  American  Energy;  AppNcatlon  for 
Commieaion  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

November  8, 1984. 

On  October  5. 1984,  Triad  American 
Energy  (Applicant)  of  170  Newport 
Center  Driver,  Suite  240,  Newport  Beach. 
California  92660.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
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facility  pursuant  to  i  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  is  located  in  Riverside 
County,  California  and  consists  of  63 
wind  turbine  generators,  each  having  a 
rated  capacity  of  80  kW.  Thus,  the 
electric  power  production  capacity  is 
5.040  kW. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Conunission's  Rules  of 
F*ractice  and  Procedure.  Ail  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  I^otests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  84-30042  FiM  11-14-84:  8:45  am) 
■lUJNO  COOK  (717-01-11 

[Docket  No.  RP84-140-001] 

Consolidated  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  a  1984. 

Take  notice  that  Consolidated  Gas 
Transmission  Corporation 
(ConsoUdated)  on  October  29. 1984.  filed 
a  change  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  The  change, 
shown  on  Substitute  First  Revised  Sheet 
No.  51,  is  in  compliance  with  an  October 
19, 1984  letter  order  in  this  proceeding 
and  will  become  effective  October  1, 
1984. 

The  October  19. 1984.  letter  order 
accepted  First  Revised  Sheet  No.  51 
subject  to  the  condition  that  a  substitute 
sheet  be  filed  to  specify  the  "beginning 
date  of  the  twelve  month  period  for 
which  the  ratchet  provision  of  Rate 
Schedule  RQ  will  be  waived."  To 
comply  with  the  condition,  the  substitute 
sheet  sets  November  1  of  each  year  as 
the  beginning  date  of  the  twelve-month 
period. 

Copies  of  the  filing  were  served  upon 
Consolidated's  jurisdictional  customers 
as  well  as  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Stirwet  NE..  Washington. 
D.C  20428,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  petitions  or  protests 
should  be  filed  on  or  before  November 
15, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb, 
Secretary. 

|FR  Doc  84-30044  Piled  11-14-84;  8:48  —m) 
BILUNO  CODE  CriT-OI-M 


(Docket  No.  ELS4-42-000,  et  sL] 

Hydroelectric  Applications  (Deep  River 
Hydro,  et  al.);  Applications  Filed  With 
the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  pubhc 
inspection: 

1  a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Project  No:  EL84-42-00a 

c.  Date  Filed:  )une  1. 1984. 

d.  Applicant:  Deep  River  Hydro. 

e.  Name  of  Project  Coleridge  Hydro 
Project. 

f.  Location:  On  the  Deep  River  near 
Coleridge.  Randolph  County.  North 
Carolina. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  U.S.C.  817(b). 

h.  Contact  Person:  WiUiam  H.  Lee, 
P.O.  Box  267.  Saxaphaw.  North  Carolina 
27340. 

i.  Comment  Date:  December  10, 1964. 

j.  Description  of  Project:  The  existing 
nm-of-river  project  which  is 
operational,  consists  of:  (1)  A  12-foot- 
high  and  660-foot-long  concrete  dam;  (2) 
a  reservoir  with  a  surface  area  of  10 
acres;  (3)  intake  structures  at  the  eastern 
side  of  the  dam:  (4)  a  30-foot-wide  and 
325-foot-long  concrete  headrace  canal; 
(5)  a  masonry  powerhouse  containing 
one  325  kW  generator  and  two  125  kW 
generators  totaling  575  kW;  (6)  a  40-foot- 
wide  and  400-foot-long  concrete  tailrace 
canal:  (7)  a  12-kV  transmission  line;  and 
(8)  appurtenant  facilities.  Applicant 
estimates  the  average  annual  generation 
to  be  2,500  MWh.  All  power  will  be  sold 
to  a  local  utility  company. 

The  AppUcant  requests  that  the 
Commission  investigate  and  determine 


if  there  is.  pursuant  to  the  Federal  Power 
Act,  section  23(b),  federal  jurisdiction 
for  the  project.  The  Applicant  asserts 
that  the  Commission  lacks  jurisdiction 
for  these  reasons:  (1)  The  project  is  not 
located  on  a  navigable  water  of  the 
United  States;  (2)  does  not  occupy  lands 
of  the  United  States  or  utilize  surplus 
water  or  water  power  from  a 
government  dam;  and  (3)  has  not 
involved  any  construction  subsequent  to 
1935  that  may  have  increased  the 
project's  head,  generating  capacity,  or 
water  storage  capacity,  or  have 
otherwise  significantly  modified  the 
project's  pre-1935  design  or  operation. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

2  a.  Type  of  ^plication;  License 
(Over  5MW). 

b.  Project  No.:  3865-003. 

c.  Date  Filed:  November  30. 1983. 

d.  Applicant  Guadalupe-Blanco  River 
Authority. 

e.  Name  of  Project  Canyon  Dam 
Hydroelectric  Project 

f.  Location:  Guadalupe  River,  Comal 
County.  Texas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  John  H.  Specht 
General  Manager,  Guadalupe-Blanco 
River  Authority.  933  E.  Court  St..  P.O. 
Box  271.  Sequin,  Texas  78155. 

i.  Conunent  Date:  December  27. 1984. 

j.  Description  of  Project  The  project 
would  utilize  the  existing  U.S.  Corps  of 
Engineers  Canyon  Dam  and  Reservoir 
and  would  consist  of:  (1)  A  steel  liner  to 
be  installed  in  the  existing  outlet 
conduit;  (2)  a  slide  gate  to  be  located  11 
feet  uptstream  of  the  end  of  the  existing 
outlet  conduit  and  diverting  water  into: 
(3)  a  new  penstock  460  feet  long  and  7 
feet  in  diameter  leading  to;  (4)  a  new 
powerhouse  40  feet  by  80  feet  located 
approximately  SCO  feet  downstream  of 
the  toe  of  the  dam  and  containing  two 
turbine/generators- having  a  total 
installed  capacity  of  6070  kW  operating 
at  144  feet  of  hydraulic  head;  (5)  a  new 
tailrace  channel  55  feet  long  and  26  feet 
wide;  (6)  a  new  12-mile-Iong  34.5-kV 
transmission  line;  and  (7)  appurtenant 
facihties.  The  Applicant  estimates  the 
average  annual  energy  production  to  be 
25.2  GWh. 

k.  Purpose  of  Project  TTie  Applicant 
intends  to  sell  the  power  generated  at 
the  proposed  facility  to  the  New 
Braunfels  Utilities  Company. 

This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B,  and  C. 

3.  a.  Type  of  Application:  Mafor 
License  (5MW  or  less). 

b.  Project  No:  5350-001. 
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p.  Date  Filed:  November  30, 1983. 

d.  Applicant:  Tehama  County  Flood 
Control  &  Water  Conservation  District. 

e.  Name  of  Project:  South  Fork  Battle 
Creek  Hydro  Project. 

f.  Location:  On  South  Fork  Battle 
Creek,  near  town  of  Mineral,  Tehama 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Contact  Person:  Mr.  L,awrence  A. 
Coleman.  County  Director  of  Water 
Resources.  9330  San  Benito  Avenue, 
Gerber,  California  96035. 

i.  Comment  date:  December  27, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  10-foot- 
high.  50-foot-long  diversion  dam  at 
elevation  4,228  feet;  (2)  a  36-inch- 
diameter.  4,000-foot-long  diversion 
pipeline;  (3)  a  36-inch-diameter.  14.000- 
foot-long  steel  penstock;  (4)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  5,000  kW 
operating  under  a  head  of  1,220  feet;  and 
(5)  a  10.7-mile-long,  60-kV  transmission 
line  to  connect  to  an  existing  Pacific  Gas 
and  Electric  Company  (PG&E) 
transmission  line.  The  Applicant 
estimates  the  average  annual  energy 
generation  at  19.2  GWh  to  be  sold  to 
PG&E.  The  project  cost  has  been 
estimated  to  be  about  $8.7  million.  The 
applicant  does  not  propose  any 
recreational  facilities  as  part  of  the 
project. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C  and  Dl. 

4  a.  T}T)e  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8312-000. 

c.  Date  Filed:  May  17, 1984. 

d.  Applicant:  Trans  Mountain  Hydro 
Corp. 

e.  Name  of  Project:  Boulder  Creek 
Hydro  Project. 

f.  Location:  On  Boulder  Creek  in 
Summit  County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  Herbert  C. 
Young,  123  S.  Paradise  Rd.,  Golden. 
Colorado  80401. 

i.  Comment  Date:  December  31, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  be  located  entirely  on 
land  managed  by  the  U.S.  Forest  Service 
in  Arapahoe  National  Forest  and  would 
consist  of:  (1)  A  small  new  diversion 
structure,  about  3  feet  high,  constructed 
of  boulders;  (2)  a  new  intake  structure 
and  36-inch  diameter  penstock  about 
2,000  feet  long;  (3)  a  new  powerhouse 
containing  turbine-generator  units 
having  a  total  rated  capacity  of  400  kW; 

(4)  a  tailrace  returning  flow  to  the  creek; 

(5)  a  new  transmission  line,  about  500 
feet  long,  connecting  to  an  existing 


power  grid;  and  (6)  appurtenant 
facilities.  The  Applicant  estimates  that 
the  average  annual  energy  output  would 
be  1,400,000  kWh.  Project  energy  will  be 
sold  to  the  Public  Service  Company  of 
Colorado. 

k.  This  nbtice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9.  B.  C.  D2. 

1.  Proposed  Scope  of  Studies  Under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  24 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $80,000. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8329-000. 

c.  Date  Filed:  June  1, 1984. 

d.  Applicant:  Southwestern  Water 
Conservation  District  of  Colorado. 

e.  Name  of  Project:  Dolores  Pumped- 
Storage  Project. 

f.  Location:  On  Plateau  Creek  in 
Montezuma  County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Frank  E.  (Sam) 
Maynes,  Attorney,  P.O.  Box  2717. 
Durango,  Colorado  81301. 

i.  Comment  Date:  December  28. 1984. 

j.  Description  of  Project:  The  proposed 
pumped-storage  project  would  be 
located  in  the  San  Juan  National  Forest 
and  would  consist  of:  (1)  A  15,500  acre- 
foot  forebay,  at  8.018  feet  m.s.l.,  formed 
by  (2)  a  6,200-foot  long.  113-foot  high 
dam  and  a  700-foot  long.  20-foot  high 
dike — both  of  earthfill  construction  with 
provision  for  a  15.500  cfs  emergency 
spillway;  (3)  an  intake  structure  and  two 
penstocks,  each  21  feet  in  diameter  and 
5.340  feet  in  length,  with  horizontal  and 
vertical  alignments  leading  to  (4)  an 
underground  powerplant  containing  two 
500  MW  pump-turbines  for  a  total  rated 
capacity  of  1,000  MW;  (5)  two  tailrace 
timnels,  each  38  feet  in  diameter  and  850 
feet  in  length,  connecting  to  (6)  a  17,000 
acre-foot  afterbay,  at  7.245  feet  m.s.l.. 
formed  by  (7)  an  800-foot  long,  240-foot 
high  concrete  arch  dam  with  provision 
for  a  22,000  cfs  spillway;  (8)  two  345-kV 
transmission  lines,  each  6V4  miles  long; 
and  (9)  appurtenant  facihties.  The 
Applicant  estimates  that  the  average 
annual  energy  output  would  be  800 
million  kWh.  Energy  would  be  marketed 
through  various  public  and  private 


utilities.  Feasibility  studies  will  be 
conducted  in  cooperation  with  the  U.S. 
Bureau  of  Reclamation. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B,  C,  D2. 

1.  Proposed  Scope  of  Studies  Under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $700,000. 

6  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8361-000. 

c.  Date  Filed:  June  11, 1984. 

d.  Applicant:  Olsen  Power  Project,  Inc. 

e.  Name  of  Project:  Olsen  Power 
Project. 

f.  Location:  On  Old  Cow  Creek  in 
Shasta  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  18  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Fred  G.  , 
Castagna.  2576  Hartnell  Avenue, 
Redding,  California  9600^-2319. 

i.  Comment  Date:  December  26, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  12-foot- 
high  diversion  dam  at  elevation  2.276 
feet;  (2)  a  48-inch-diameter,  5,980-foot- 
long  diversion  conduit;  (3)  a  48-inch- 
diameter,  9,580-foot-long  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  4,400  kW;  and  (5)  a  60-kV,  2- 
mile-long  transmission  line  connecting 
with  an  existing  Pacific  Gas  and  Electric 
Company  (PG&E)  transmission  line.  The 
proposed  project  would  be  located 
partially  on  United  States  lands 
administered  by  the  U.S.  Bureau  of  Land 
Management. 

k.  Purpose  of  F»roject:  A  preliminary 
permit  if  issued,  does  not  authorize 
construction.  Applicant  has  requested  a 
36-month  permit  to  conduct  feasibility 
studies  and  prepare  a  license 
application  at  a  cost  of  $227,000.  No  new 
roads  would  be  constructed  to  conduct 
these  studies. 

The  estimated  13  million  KWh 
generated  annually  by  the  project  would 
be  sold  to  PG&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7, 
A9,  B,  C  and  D2. 

7  a.  Type  of  Application:  Preliminary 
Permit. 
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b.  Project  No:  8370-OOa 

c.  Date  Filed:  )une  la  1984. 

d.  Applicant:  Energy  Gap,  Inc. 

e.  Name  of  Project:  Kootenai  Creek 
Hydro  Project. 

f.  Location:  On  Kootenai  Creek  in 
Ravalli  Coimty,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Tim  Jones, 
Hydrodesign  Ltd..  P.O.  Box  2465.  Twin 
Falls,  Idaho  83303. 

L  Comment  Date:  December  26, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  be  located  in  the 
Bitterroot  National  Forest  and  would 
consist  of:  (1]  A  new  intake  structure  in 
the  left  creek  bank;  (2)  a  new  4-foot- 
diameter  penstock  approximately  4,750 
feet  long:  (3)  a  new  powerhouse 
containing  3  turbine-generator  units 
having  a  total  rated  capacity  of  1.836 
kW;  (4)  a  tailrace  returning  flow  to  the 
creek;  (5)  a  new  transmission  line,  about 
7.000  feet  long,  connecting  to  an  existing 
Montana  Power  Company  line;  and  (6) 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  6,860.000  kWh. 
Project  energy  would  be  sold  to  the 
Montana  Power  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs,  A6,  A7, 
A9.  B.  C  and  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  efTecf s  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $35,000. 

8  a.  Type  of  Apphcation:  Preliminary 
Permit. 

b.  Project  No:  8371-000. 

c.  Date  Filed:  June  18, 1984. 

d.  Appiiccnt:  Mr.  Geoffrey  Shadroui. 

e.  Name  of  Project:  East  Bethel. 

f.  Location:  Near  the  Town  of  East 
Bethel,  on  the  V.'hite  River  in  Windsor 
County,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Geoffrey 
Shadroui.  121  Maple  Ave.,  Barre, 
Vermont  05641. 

i.  Comment  Date:  December  31, 1984. 

j.  Description  of  Project:  The  proposed 
oroject  would  consist  of:  (1)  an  existing 
9-foot-high,  60-foot-long  concrete  dam 
owned  by  Mr.  Robert  Hyde  of  East 


Bethel,  Vermont;  (2)  an  existing 
reservoir  having  a  storage  capacity  of  3 
acre-feet  and  a  normal  maximum 
surface  elevation  of  530  feet  m.s.l.;  (3)  a 
proposed  45-fbot-long,  5-foot-diameter 
steel  penstock;  (4)  a  proposed 
powerhouse  which  will  contain  two 
generating  units  having  a  total  rated 
capacity  of  90  kW;  (5)  three  proposed 
30O-foot-long,  480  volt,  transmission 
lines  which  will  interconnect  with  lines 
owned  by  Central  Vermont  Public 
Service  Corporation;  and  (6) 
appurtenant  facilities.  The  applicant 
estimates  that  the  average  annual 
energy  output  would  be  330,000  kWh. 

k.  Purpose  of  Project:  The  most  likely 
market  for  the  energy  derived  from  the 
proposed  project  would  be  Central 
Vermont  Public  Service  Corporation. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  B,  C  &  D2. 

m.  Proposed  Scope  of  Studies. under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  , 

Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $3,000. 

9a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8378-000. 

c.  Date  Filed:  June  21, 1984. 

d.  Applicant:  Energy  Gap,  Inc. 

er  Name  of  Project:  Sweeney  Creek 
Hydro  Project. 

f.  Location:  On  Sweeney  Creek  in 
Ravalli  County,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  18  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Tim  Jon^s. 
Hydrodesign  Ltd..  P.O.  Box  2465,  Twin 
Falls,  Idaho  83303. 

i.  Comment  Date:  December  26. 1984. 

j.  Description  of  Project:  The  proposed 
project  would  be  located  m  the 
Bitterroot  National  Forest  and  would 
consist  of:  (1)  A  new  intake  structure  in 
the  left  creek  bank;  (2)  a  new  3-foot- 
diameter  penstock  approximately  11.360 
feet  long;  (3)  a  new  powerhouse 
containing  1  turbine-generator  unit  rated 
at  3,150  kW;  (4)  a  tailrace  returning  flow 
to  the  creek;  (5)  a  new  transmission  line, 
about  11.000  feet  long,  connecting  to  an 
existing  Montana  Power  Company  line; 
and  (6)  appurtenant  facilities.  The 
Applicant  estimates  that  the  average 
annual  energy  output  would  be 


21.772,000  kWh.  Project  energy  would  be 
sold  to  the  Montana  Power  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B.  C.  D2. 

I.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $35,00a 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8407-000. 

c.  Date  Filed:  July  2, 1984. 

d.  Applicant:  Frank  O.  Johnson. 

e.  Name  of  Project:  Cascade  Hydro. 

f.  Location:  In  Okanogan  National 
Forest,  on  South  Creek,  a  tributary  of  the 
Twisp  River,  near  the  Town  of  Twisp,  in 
Okanogan  County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Frank  O.  Johnson, 
P.O.  Box  66492,  Seattle.  Washington 
98166. 

i.  Comment  Date:  December  31, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  grated 
intake  at  elevation  3520  feet;  (2)  a  4000- 
foot-long,  42-inch-diameter  penstock;  (3) 
a  powerhouse  containing  generating 
equipment  with  a  capacity  of  1000  kW 
and  an  average  annual  generation  of 
7,560  MWh;  and  (4)  an  8.5-miIe-long 
transmission  line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $5,000. 
No  new  roads  woidd  be  constructed  or 
drilling  conducted  during  the  feasibility 
study.  ' 

k.  Purpose  of  Project:  The  project 
power  would  be  sold  to  Okanogan 
County  Electric  Co-op. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  B.  C  and  D2. 

11  a.  Type  of  Application:  Small 
Conduit  Exemption. 

b.  Project  No.:  8438-000. 

c.  Date  Filed:  July  16, 1984. 

d.  Applicant:  Schaffner  Power 
Company. 
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e.  Name  of  Project:  Schaffner  Hydro. 

f.  Location:  Irrigation  Conduit  on  West 
Fork  of  Sandy  Creek,  near  the  Town  of 
Salmon,  in  Lemhi  County,  Idaho. 

g.  Filed  Pursuant  to:  Section  406  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  &  2706  as  amended). 

h.  Contact  Person:  Mr.  Henry  E. 
Schafiher,  Schaffner  Power  Company, 
Rt.  1  Box  33,  Salmon,  Idaho  83467. 

L  Comment  Date:  December  31, 1984. 

j.  Description  of  Project:  The  proposed 
-  project  would  utilize  an  irrigation 
conduit  that  is  presently  under 
construction  and  would  consist  of  a 
concrete  powerhouse  containing  a  single 
generating  unit  with  a  capacity  of  250 
kW  and  an  average  annual  generation  of 
1.750  MWh. 

k.  Purpose  of  Project:  The  project 
power  would  be  sold  to  Idaho  Power 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C  and  D3b. 

12  a.  Type  of  Apj>lication:  Preliminary 
Permit. 

b.  Project  No.:  8464-000. 

c.  Date  Filed:  July  25, 1984. 

d.  Applicant:  Shawano  Hydro 
Associates. 

e.  Name  of  Project:  Hayman  Falls 
Hydropower. 

f.  Location:  On  the  Embarrass  River  in 
Shawano  Coimty,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— «25(r). 

h.  Contact  Person:  David  M.  Coombe. 
410  Severn  Ave.,  Suite  409,  Annapolis, 
Maryland  21403. 

i.  Comment  Date:  December  28, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
concrete  dam,  approximately  150-feet 
long  and  13-feet  high;  (2)  a  reservoir 
with  approximately  79.5  acres  of  water 
surface  at  normal  water  surface 
elevation  of  881-feet,  m.s.l.;  (3)  an 
existing  intake  structure;  (4)  a  new  steel 
penstock,  96-inches  in  diameter  and 
about  1320-feet  long;  (5)  an  existing 
concrete  and  block  powerhouse; 
approximately  40-feet  by  25-feet.  which 
will  house  one  new  turbine-generating 
unit  with  an  installed  capacity  of  500 
kW;  (6)  an  existing  tailrace 
approximately  800-feet  long;  (7)  a 
proposed  transmission  line  about  % 
mile  long,  rated  at  12.4  kV;  and  (8) 
appurtenant  facilities.  Applicant 
estimates  that  the  average  annual 
energy  generation  would  be  2,700,000 
kWh.  The  owner  of  the  dam  is  the 
County  of  Shawano,  Wisconsin. 

k.  Purpose  of  Project:  The  applicant 
anticipates  that  project  power  will  be 
sold  to  the  Wisconsin  Electric  Power 
Company. 


L  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  B,  C  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project.  Depending  on  the  outcome  of 
the  studies.  Applicant  would  prepare  an 
application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$30,000. 

13  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8524-000. 

c.  Date  Filed:  August  15, 1984. 

d.  AppUcant:  Larry  J.  Hellhake. 

e.  Name  of  Project;.Fall  Creek. 

f.  Location:  In  Payette  National  Forest, 
on  Fall  Creek,  a  tributary  to  Payette 
Lake,  near  the  Town  of  McCall,  in 
Valley  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Larry  J.  Hellhake, 
809  No.  Liberty  Road,  Boise,  Idaho 
83704. 

i.  Comment  Date:  December  28, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  2-foot- 
high  check  dam  at  elevation  6110  feet; 
(2)  a  9.400-foot-long,  26-inch-diameter 
buried  steel  penstock;  (3)  a  powerhouse 
containing  a  single  generating  unit  with 
a  capacity  of  3,900  kW  and  an  average 
annual  generation  of  7,000  MWh;  and  (4) 
a  0.25-mile-long  transmission  line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  24  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $10,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  The  project 
power  would  be  sold  to  the  Idaho  Power 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B,  C,  D2. 

14  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8525-000. 

c.  Date  Filed:  August  15, 1984.       ^^ 

d.  Applicant:  Larry  J.  Hellhake.     ^ 

e.  Name  of  Project:  Boulder  Creek. 

f.  Location:  In  Payette  National  Forest, 
on  Boulder  Creek,  a  tributary  of  Lake 
Fork  Creek,  near  the  Town  of  McCall,  in 
Valley  County,  Idaho. 


g.  Filed  Pursuant  to:  Federal  Power  . 
Act  16  use.  791(a)^B25(r). 

h.  Contact  Person:  Larry  ).  Hellhake. 
809  No.  Liberty  Road.  Boise.  Idaho 
83704. 

i.  Comment  Date:  December  28. 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  2-foot- 
high  check  dam  at  elevation  6,240  feet; 
(2)  a  16,000-foot-long,  28-inch-diameter 
buried  steel  penstock;  (3)  a  powerhouse 
containing  a  single  generating  unit  with 
a  capacity  of  4,500  kW  and  an  average 
annual  generation  of  7,800  MWh;  and  (4) 
a  1-mile-long  transmission  line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  24  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $10,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  The  project 
power  would  be  sold  to  the  Idaho  Power 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7. 
A9,  B,  C.  D2. 

15  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8531-000. 

c.  Date  Filed:  August  17, 1984. 

d.  Applicant:  SHA  Development 
Company. 

e.  Name  of  Project:  Albion  Project. 

f.  Location:  On  the  Blackstone  River  in 
Providence  County,  Rhode  Island. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  David  M. 
Coombe,  Synergies,  Inc.,  410  Severan 
Avenue,  Suite  409,  Annapolis,  Maryland 
21403, 

i.  Comment  Date:  December  27, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
300-foot-long,  25-foot-high  concrete 
rollaway  dam;  (2)  a  reservoir  with  a 
surface  area  of  18  acres,  a  storage 
capacity  of  235  acre-feet,  and  a  normal 
water  surface  elevation  of  87.7  feet 
m.s.l.;  (3)  an  existing  1250-foot-long,  140- 
foot-wide  headrace;  (4)  a  proposed 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
900  kW;  (5)  an  existing  tailrace;  (6)  a 
new  13.2-kV  transmission  line;  and  (3) 
appurtenant  facilities.  The  Applicant 
estimates  the  annual  generation  would 
be  3,660.000  kWh.  The  dam  and  existing 
project  facilities  are  owned  by 
American  Tourister  Inc. 

k.  Purpose  of  Project:  All  project 
power  generated  would  be  sold  to  the 
Blackstone  Valley  Electric  Company. 
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1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  B,  C  and  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  imder  Permit:  A  preliminary 
permit  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  18  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $30,000. 

16  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  8533-000. 

c.  Date  Filed:  August  17, 1984. 

d.  Applicant  Rock  Creek  Water 
District. 

e.  Name  of  Project:  Rock  Creek. 

f.  Location:  Rock  Creek  Ditch-Conduit, 
near  Stockton,  in  Calaveras  County, 
California. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act,  16  U.S.C.  823(a). 

h.  Contact  Person:  Mr.  Bruce  Orvis, 
Rock  Creek  Water  District  Star  Route, 
Farmington,  California  95230. 

i.  Comment  Date:  December  28, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  irrigation  flows 
released  at  Rock  Creek  Water  District's 
Salt  Springs  Valley  Reservoir  into  the 
Rock  Creek  Ditch-Conduit  and  would 
consist  of  a  powerhouse  located  at  the 
mouth  of  the  conduit  at  the  southeast 
comer  of  RllE,  T2N,  S31,  Bachelor 
Valley  Quadrangle,  containing  a  single 
impulse  turbine-generator  unit  with  an 
installed  capacity  of  700  kW  and 
producing  an  estimated  average  annual 
generation  of  3.0  GWh.  A  3-mile-long 
transmission  line  would  interconnect  the 
project  to  an  existing  17-^V  line.  Project 
power  would  be  sold  to  a  private  or 
public  utility.  Reservoir  waters  would 
not  be  released  solely  for  the  generation 
of  electricitiy. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  ^9, 
B,  C  and  D3b. 

17  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  8586-000. 

c.  Date  Filed:  September  10, 1984. 

d.  Applicant:  Golden  Wheel  Hydro, 
Ltd. 

e.  Name  of  Project  Golden  Wheel 
Hydro, 

f.  Location:  On  Rock  Creek  within         ' 
Klamath  National  Forest  in  Siskiyou 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-e25(r). 


h.  Contact  Person:  Dr.  Roy  McDonald, 
1121  L  Street,  Suite  1000,  Sacramento, 
California  95814. 

i.  Comment  Date:  December  27, 1984. 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  A  5-foot- 
high  weir  at  elevation  1,068  feet;  (2)  a 
2,800-foot-long  pipeline;  (3)  a  48-inch- 
diameter,  450-foot-Iong  penstock;  (4)  a 
powerhouse,  containing  generating  units 
with  a  total  installed  capacity  of  4,600 
kW,  operating  under  288  feet  of  head; 
and  (5)  a  12.5-kV,  11-mile-long 
transmission  line  to  an  existing  Pacific 
Gas  and  Electric  Company  (PG&E)  line. 

k.  Purpose  of  Project  The  estimated 
annual  generation  of  30.2  million  kWh 
would  be  sold  to  PG&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B,  C  &  D2. 

18  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No:  8590-000. 

c.  Date  Filed:  September  10, 1984. 

d.  Applicant:  Buck  Rock  Hydro,  Ltd. 

e.  Name  of  Project:  Buck  Rock  Hydro. 

f.  Location:  On  Willow  Creek  within 
Mendocino  National  Forest  in  Tehama 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Dr.  Roy  McDonald, 
;'ll21  L  St.  Suite  1000,  Sacramento. 
4Califomia  95814. 

i.  Comment  Date:  December  28, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  5-foot- 
high  weir  at  elevation  3,360  feet  (2)  a 
16,000-foot-long,  52-inch-diameter 
pipeline;  (3)  a  2,000-foot-long.  40-inch- 
diameter  penstock;  (4)  a  powerhouse, 
containing  generating  units  with  total 
installed  capacity  of  5,000  kW,  operating 
under  a  head  of  925  feet;  and  (5)  a  12.5- 
kV,  13-mile-long  transmission  line  to  an 
existing  Pacific  Gas  and  Electric 
Company  (PG&E)  line. 

k.  Purpose  of  Ptoject:  The  estimated 
annual  generation  of  20.6  million  kWh 
would  be  sold  to  PG&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7. 
A9,  B,  C  and  D2. 

Competing  Applications 

Al.  Exemption  for  Small 
Hydroelectric  Power  Project  under  5MW 
Capacity — Any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project  or  a 
notice  of  intent  to  file  such  an 
application.  Any  quali^ed  small 


hydroelectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  no  later  than  120  days  after 
the  specified  comment  date  for  tne 
particular  application.  Applications  for 
preliminary  permit  will  not  be  accepted 
in  response  to  this  notice. 

A2.  Exemption  for  Small 
Hydroelectric  Power  Project  under  5MW 
Capacity — Any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  hcense  or 
conduit  exemption  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  and  small  hydroelectric 
exemption  will  not  be  accepted  in 
response  to  this  notice. 

A3.  License  or  Conduit  Exemption — 
Any  qualified  hcense,  conduit 
exemption,  or  small  hydroelectric 
exemption  apphcant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  Ucense,  conduit  exemption, 
or  small  hydroelectric  exemption 
application,  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  allows  an 
interested  person  to  file  the  competing 
license,  conduit  exemption,  or  small 
hydroelectric  exemption  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

This  provision  is  subject  to  the 
following  exception:  if  an  application 
described  in  this  notice  was  filed  by  the 
preliminary  permittee  during  the  term  of 
the  permit  a  small  hydroelectric 
exemption  application  may  be  filed  by 
the  permittee  only  (license  and  conduit 
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exemption  applications  are  not  affected 
by  this  restriction). 

A4.  License  or  Conduit  Exemption — 
Public  notice  of  the  filing  of  the  initial 
license,  small  hydroelectric  exemption 
or  conduit  exemption  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent,  bi 
accordance  with  the  Commission's 
regulations,  any  competing  application 
for  Hcense,  conduit  exemption,  small 
hydroelectric  exemption,  or  preliminary 
permit,  or  notices  of  intent  to  file 
competing  applications,  must  be  filed  in 
response  to  and  in  compliance  with  the 
public  notice  of  the  initial  license,  small 
hydroelectric  exemption  or  conduit 
exemption  appbcation.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit:  Existing  Dam 
or  Natural  Water  Feature  Project — 
Anyone  desiring  to  file  a  competing     , 
application  for  preliminary  permit  for  a 
proposed  project  at  an  existing  dam  or 
natural  water  feature  project,  must 
submit  the  competing  application  to  the 
Commission  on  or  before  30  days  after 
the  speciHed  comment  date  for  the 
particular  application  (see  18  CFR  4.30 
to  4.33  (1982)).  A  notice  of  intent  to  file  a 
competing  application  for  preliminary 
permit  will  not  be  accepted  for  filing. 

A  competing  preliminary  permit 
appUcation  must  conform  with  18  CFR 
4.33  (a]  and  (d). 

A8.  Preliminary  Permit  No  Existing 
Dam — Anyone  desiring  to  file  a 
competing  application  for  preliminary 
permit  for  a  proposed  project  where  no 
dam  exists  or  where  there  are  proposed 
major  modifications,  must  submit  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application,  the  competing  application 
itself,  or  a  notice  of  intent  to  file  such  an 
applicatioa  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  preliminary 

rmit  apphcation  no  later  than  60  days 
after  the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
apphcation  must  conform  *vith  18  CFR 
4.33  (a]  and  (d). 

A7.  Preliminary  Permit — Except  as 
provided  in  the  following  paragraph,  any 
qualified  license,  conduit  exemption,  or 
small  hydroelectric  exemption  appUcant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  apphcation.  either  a 
competing  hcense,  conduit  exemptioa 
or  small  hydroelectric  exemption 
application  or  a  notice  of  intent  to  file 
such  an  apphcation.  Submission  of  a 
timely  notice  of  intent  to  file  a  license. 


conduit  exemption,  or  small 
hydroelectric  exemption  appUcation 
allows  an  interested  person  to  file  the 
competing  appUcation  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  appUcation. 

In  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  appUcation  may  file  the 
subject  application  until:  (1)  A 
preliminary  permit  with  which  the 
subject  Ucense  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2)  the  earUest  specified  comment  date 
for  any  Ucense,  conduit  exemption,  or 
smaU  hydroelectric  exemption 
appUcation  with  which  the  subject 
license  or  conduit  exemption  application 
would  compete:  whichever  occurs  first 

A  competing  Ucense  appUcation  must 
conform  with  18  CFR  4.33  (a)  and  (d). 

A8.  PreUminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  or  notices  of  intent  Any 
competing  preliminary  permit 
application,  on  notice  of  intent  to  file  a 
competing  preliminary  permit 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  preUminary 
permit  appUcations  or  notices  of  intent 
to  file  a  preliminary  permit  may  be  filed 
in  response  to  this  notice. 

Any  qualified  small  hydroelectric 
exemption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  appUcation.  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  appUcation. 
Submission  of  a  timely  notice  of  intent 
to  file  a  small  hydroelectric  exemption 
appUcation  aUows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

In  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  may  file  the 
subject  appUcaUon  until:  (1)  A 
preliminary  permit  with  wUch  the 
subject  Ucense  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2]  the  earUest  specified  comment  date 
for  any  Ucense.  conduit  exemption,  or 
smaU  hydroelectric  exemption 
application  with  which  the  subject 
license  or  conduit  exemption  application 
would  compete;  whichever  occurs  first 

A  competing  Ucense  appUcation  must 
conform  with  18  CFR  4.33  (a)  and  (d). 


A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant  include  an 
unequivocal  statement  of  intent  to 
submit  if  such  an  appUcation  may  be 
filed,  either  (1)  A  preliminary  permit 
application  or  (2)  a  Ucense,  small 
hydroelectric  exemption,  or  conduit 
exemption  application,  and  be  served  on 
the  appUcant(s)  named  ui  this  pubUc 
notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accorance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.2ia  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  wiU 
consider  ail  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  titie  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION '. 
"COMPETING  APPUCATION". 
"PROTEST'  or  'MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  D.C.  20425.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Project  Management 
Branch,  Division  of  Hydropower 
Ucensing,  Federal  Energy  Regulatory 
Commission,  Room  208  RB  at  the  above 
address.  A  copy  of  any  notice  of  intent 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  particular  application. 

Dl.  Agency  Comments — Federal, 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from      .. 
the  Commission  are  requested  to  |  ^ 

provide  comments  pursuant  to  the  -^^^^r. 
Federal  Power  Act  the  Fish  and 
Wildlife  Coordination  Act  the 
Endangered  Species  Act  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeological  Preservation  Act  the 
National  Environmental  Policy  Act  Pub. 


L  No.  88-29,  and  other  appUcable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  Ucense.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  wiU  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ie8)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accorance 
with  their  duties  and  responsibiUties.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Ganre  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act  to 
file  within  45  da>s  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 


wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  wiU  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibiUties.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
AppUcant's  representatives. 

Dated:  November  B,  1964. 
Kennedi  F.  Plumb, 

Secretary. 
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[Docfcat  Na  EL84-1S-000] 

Kentucky  Utilities  Co.;  Order  Denying 
Request  for  Dismissal  of  Complaint, 
Establishing  Hearing  Procedures,  and 
Denying  Requests  for  Expedition  and 
for  Umltatlon  of  ttie  Proceeding 

Issued:  November  7, 1984. 

Before  Commissioners:  Raymond ). 
O'Connor,  Chairman;  A.  G.  Sousa,  Oliver  G. 
Richard  III  and  Charles  G.  Stalon. 

On  May  24, 1984,  the  Cities  of 
Barbourville,  Bardstown,  Benham, 
Corbin,  Falmouth,  Madisonvilie,  and 
Providence,  Kentucky,  the  Electric  & 
Water  Plant  Board  of  Frankfort, 
Kentucky,  and  Berea  College 
(Municipals)  filed  a  complaint 
requesting  that  the  Commission  institute 
an  expedited  investigation  of  the  coal 
fuel  costs  charged  by  Kentucky  Utilities 
Company  (KU)  through  its  fuel 
adjustment  clause.  The  Municipals 
suggest  that  the  Commission  either 
estabUsh  a  second  phase  in  the 
company's  pending  rate  docket  *  or 


institute  a  separate  proceeding  to 
investigate  and  remedy  the  aUeged  fuel 
clause  overcharges. 

The  Municipals  state  that  they  are  full 
requirements  customers  of  KU  and 
represent  approximately  9%  of  its  load. 
The  Municipals  further  state  that 
approximately  99%  of  the  company's 
electric  generation  is  produced  from 
coal-fired  units.  In  alleging  that  some  of 
the  company's  actions  in  procuring  coal 
were  imprudent  the  Municipals 
specifically  challenge  KU's  procurement 
activities  related  to  long-term  coal 
supply  contracts  for  its  Ghent  generating 
station.*  The  Municipals  request:  (1) 
That  the  Commission  institute  an 
investigation  and  provide  for  an 
expedited  hearing  on  KU's  coal  fuel 
costs;  (2)  that  a  portion  of  the  company's 
costs  incurred  under  its  long-term 
supply  agreements  be  found  to  be 
unjust,  unreasonable,  and  imprudently 
incurred;  and  (3)  that  the  company  be 
ordered  to  reduce  its  fuel  cost 
aHjustment  clause  charges  to  eliminate 
all  costs  found  not  to  be  just 
reasonable,  and  prudently  incurred  and 
to  provide  refunds  (with  interest)  of 
unreasonably  charged  fuel  costs. 

Notice  of  the  filing  was  published  in 
the  Federal  Register,  with  comments  due 
on  or  before  July  5, 1984.'  On  July  3, 
1984,  the  Kentucky  Public  Service 
Commission  (KPSC)  filed  a  notice  of 
intervention,  stating  no  position  with 
respect  to  the  issues  raised  by  the 
complaint  and  raising  no  other 
substantive  issues.  On  July  5, 1984,  the 
City  of  Paris,  Kentucky  (Paris)  filed  a 
motion  to  intervene  in  support  of  the 
Municipals'  request  for  an 
investigation.* 

On  July  13, 1984.*  KU  filed  its  answer 
to  the  complaint  which  denies  the 
Municipals'  allegations,  and 
alternatively  requests  dismissal  of  the 
complaint  or  limitation  of  the  scope  of 
the  proceeding.  The  company  disputes 
the  complaint  on  three  grounds.  First 
KU  alleges  that  all  of  the  challenged 
actions  in  procuring  coal  were  prudent 
in  light  of  the  circumstances,  and  that  its 
fuel  charges  are  just  and  reasonable. 
Second,  the  company  aUeges  that  its 


■  An  uncontested  aettlement  of  the  base  rale 
levels  in  Docket  No.  ER83-656-000  was  approved  by 
the  Commission  by  letter  order  issued  on  May  29, 
1964.  27  FERC  1  61.395.  According  to  the  Municipals, 
although  issues  related  to  the  impact  of  KU's  coal 
costs  on  its  wholesale  base  rates  have  been  settled, 
the  settlement  expressly  reserved  the  fuel  clause 
overcharge  issues. 


*  A 1976  contract  superseded  by  a  1963 
agreement,  provided  for  River  Processing.  Inc.  to 
supply  low-sulfur  coal  for  KU's  Ghent  Unit  No.  2  for 
a  1 5-year  period.  In  a  1978  contract,  amended  in 
1982.  South  East  Coal  Company  agreed  to  supply 
coal  for  the  Ghent  Unit  No.  3  for  12^  years. 

*  49  FR  24173  [June  12. 1964). 

*  Paris  is  a  partial  requirements  customer  of  KU. 
'  By  letter  of  the  Secretary.  KU's  answer  was  due 

on  luly  6, 1964.  However,  on  July  5.  1964.  the 
company  flied  a  motion  for  an  extension  of  time 
until  July  13. 1964,  to  file  its  answer.  This  motion 
was  not  opposed  and  we  shall  grant  KU  its 
requested  extension. 


\ 
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coal  costs  have  been  fully  investigated 
and  impliedly  approved:  (1)  By  the 
Commission's  accounting  staflf  during 
audits:  (2)  by  the  Commission  during  an 
investigation  of  practices  under 
automatic  ad)ustment  clauses  in  Docket 
No.  IN79-e;  (3)  by  the  Commission 
during  its  general  rate  increase 
investigations  of  the  company  over  the 
last  six  years  in  Docket  Nos.  ER78-417, 
et  al..  ER81-341-000.  el  ai.  ER82-673- 
OOa  et  al.,  and  ER83-656-00a  et  al..  and 
(4)  by  the  IG^SC  during  its  biaimual 
investigations  of  the  company's  fuel 
adjustment  clause  charges.  Third,  in 
support  of  its  alternative  request  that 
the  Commission  limit  any  investigation 
to  post-January  1, 1982  events,  KU 
asserts  that  the  Municipals  are  guilty  of 
laches,  that  the  company  has  been 
harmed  due  to  the  fact  that  the  quality 
of  its  evidence  has  deteriorated  over 
time,  and  that  typical  statutes  of 
limitations  require  that  negligence 
claims  be  brought  within  two  to  four 
years. 

Discussioa 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214).  the  timely  notice  and  motion  to 
intervene  serve  to  make  the  KPSC  and 
Paris  parties  to  this  proceeding. 

In  light  of  the  issues  raised  in  the 
complaint  we  shall  deny  KU's  request 
for  dismissal  and  set  for  hearing  the 
matter  of  KU's  coal-related  practices 
and  charges  under  its  fuel  adjustment 
clause.  As  we  hqve  stated  previously,  in 
balancing  the  needs  of  consumer 
protection  against  the  utility's  need  for 
protection  from  unpredictable  fuel  cost 
increases,  any  inequities  resulting  from 
fuel  adjustment  clauses  "should  be 
discovered  through  surveillance  and  can 
be  remedied  through  complaint 
proceedings."  New  England  Power 
Company.  48  FPC  899.  904  (1972).  This 
approach  was  codified  by  the  Congress 
when  it  added  section  205(f)(3)  to  the 
Federal  Power  Act  to  provide  a 
complaint  procedure  specifically 
directed  at  automatic  fuel  clauses.  In 
this  case,  we  believe  that  the  complaint 
presents  reasonable  grounds  for  further 
investigation  of  KU's  fuel  adjustment 
clause  charges. 

The  allegations  in  both  the  complaint 
and  the  company's  answer  raise 
numerous  questions  of  fact  best  left  to 
determination  after  an  evidentiary 
record  is  fully  developed.  In  this  regard, 
we  do  not  agree  with  KU's  assertion  that 
coal  costs  already  passed  through  KU's 
fuel  adjustment  clause  have  been  fully 
investigated  and  implicitly  approved. 
We  note  that  fuel  adjustment  clauses 
are  not  routinely  examined  in  regulatory 
proceedings.  See  Public  Service 


Company  of  New  Hampshire,  Opinion 
No.  37.  6  FERC  f 61 ,299  (1979):  New 
England  Power  Co..  supra;  Electric 
Cooperatives  of  Kansas.  14  FERC 
1  61.176  (1981).  Furthermore. 
Commission  staff  audits  do  not  preclude 
further  examination  of  the  justness  and 
reasonableness  of  items  included  in 
Account  No.  151  (Fuel  Stock).* 
Regardless  of  whether  the  KPSC  has 
ruled  on  the  justness,  reasonableness,  or 
prudence  of  the  company's  coal  costs, 
this  Commission  is  not  bound  by  such  a 
decision,  although  it  might  be  relevant  to 
the  company's  case,  depending  on  what 
the  KPSC  found. 

In  addition,  we  dissigree  with  the 
company's  contention  that  the 
Commission  has  found  that  there  is  no 
basis  for  revision  of  KU's  charges  under 
the  fuel  adjustment  clause  after  the 
periodic  investigations  conducted 
pursuant  to  section  205(f)(2)  of  the 
Federal  Power  Act.  Section  205(f)(2) 
requires  the  Commission  to  review  the 
practices  of  individual  public  utilities 
under  automatic  adjustment  clauses. 
Beginning  in  1979,  in  Docket  No.  IN79-6, 
we  instituted  a  general  review  of  these 
practices.  7  FERC  \  61,090.  The 
Commission's  PURPA  reviews  of  utility 
practices  under  automatic  adjustment 
clauses  were  required  to  insure  efRcient 
use  of  resources.  These  biennial  reviews 
of  all  jurisdictional  electric  utihties  are 
conducted  to  determine  if  there  are 
apparent  problems  in  a  utility's  fuel 
procurement  program  which  may  justify 
further  Commission  action.  To  date  no 
separate  action  has  been  instituted 
regarding  KU's  fuel  practices  as  a  result 
of  these  reviews.  This  cannot  be 
construed  as  fmal  Commission  approval 
of  KU's  fuel  practices,  however.  The 
existence  of  a  biennial  review  does  not 
preclude  interested  parties  from  bringing 
new  information  to  light  and  requesting 
a  formal  investigation  of  these  practices 
at  any  time.  In  fact,  section  205(f)(3)(B) 
specifically  provides  that  a  hearing  on 
automatic  adjustment  clauses  may  be 
instituted  either  by  the  Commission  on 
its  own  motion  or  "upon  complaint." 

Finally,  despite  the  span  of  time 
covered  by  the  complaint,  we  are  not 
persuaded  to  limit  the  scope  of  the 
investigation,  as  requested  by  the 
company.  From  a  review  of  the 
pleadings,  we  cannot  say  that  the 
Municipals'  delay  in  prosecuting  their 
complaint  is  clearly  unreasonable  or 
that  a  hearing  which  addresses  the  full 


'Audit  reports  by  the  Commiuion  sUff  clearly 
state  that  they  constitute  a  "selective  examination" 
of  accounting  policies  and  practices  and  that  they 
are  "without  prejudice  to  the  right  to  require 
hereafter  such  adiuetnents  as  may  be  considered 
proper  btm  addition>l  information  which  may  come 
to  the  attention  of  the  Commission." 


time  frame  encompassed  by  KU's  long- 
term  supply  contracts  for  its  Ghent 
station  would  unduly  prejudice  the 
company.  Although  KU  asserts  that  key 
witnesses  and  pertinent  files  are  no 
longer  available,  that  point  is  not 
dispositive  here,  since  evidence  of  the 
events  and  management  decisions 
relating  to  execution  of  the  long-term 
contracts  would  evidently  be  relevant  to 
this  proceeding  regardless  of  its  scope. 
The  proper  reach  of  any  remedy,  if  any 
is  ultimately  found  to  be  appropriate, 
can  be  argued  and  decided  if  and  when 
that  question  actually  arises.  At  the 
same  time,  we  perceive  no 
extraordinary  circumstances  which 
would  cause  us  to  formally  expedite  this 
proceeding  as  requested  by  the 
Municipals.  The  disputed  facts  are 
numerous  and  cover  a  long  period  of 
time.  Further,  the  Municipals  have 
alleged  no  irreparable  harm  which  might 
necessitate  an  expedited  proceeding. 
However,  while  we  shall  leave  to  the 
discretion  of  the  presiding 
administrative  law  judge  designated  in 
this  proceeding  the  discretion  to 
establish  any  procedural  dates  deemed 
appropriate,  we  hereby  direct  the  law 
judge  to  report  back  to  us  on  the  status 
of  this  proceeding,  no  later  than  nine 
months  from  the  date  of  this  order,  to 
ensure  that  the  case  is  moving  at  a 
reasonably  rapid  pace. 

The  Commission  orders:  (A)  KU's 
motion  for  an  extension  of  time  in  which 
to  file  its  answer  is  hereby  granted. 

(B)  KU's  request  for  dismissal  of  the 
Municipals'  complaint  is  hereby  denied. 

(C)  Ptirsuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shalTbte  held  concerning 
the  justness  and  reasonableness  of  KU's 
coal  fuel  charges  imder  its  fuel  cost 
adjustment  clause. 

(D)  KU's  request  that  the  scope  of  the 
investigation  and  hearing  ordered  above 
be  limited  to  events  occuring  after 
January  1, 1982,  is  hereby  denied. 

(E)  The  Municipals'  request  for  formal 
expedition  of  this  proceeding  is  hereby 
denied. 

(F)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  of  the  issuance  of  this  order  in 
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a  hearing  room  of  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Sti«et,  NE.,  Washington,  D.C. 
20426.  The  presiding  judge  is  authorized 
to  establish  procediu-al  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(G)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Comiiission. 
Kenneth  F.  PItunb. 

Secretary. 

(FR  Doc  S«-3a020  Filed  11-14-8*;  MS  am) 
BILUNO  CODE  •717.41.4I 


(Docket  No.  RP84-06-OO3] 

Locust  Ridge  Gas  Co.;  Compliance 
FiHng 

November  S,  1984. 

Take  notice  diat  on  November  2, 1984. 
Locust  Ridge  Gas  Company  (Locust 
Ridge)  tendered  for  filing  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volume  Nos.  1  and  3: 

Submitted  As  Alternate  Tariff  Sheets 
"A": 

To  Original  Volume  No.  1: 

Rate  Schedule  G-J:  Twelfth  Revised 
Sheet  No.  lA  effective  September  1, 
1984. 

Rate  Schedule  T-1:  Third  Revised 
Sheet  No.  27  effective  October  25, 1984. 

To  Original  Volume  No.  3:  Nineteenth 
Revised  Sheet  No.  lA  effective 
September  1, 1984. 

submitted  As  Alternate  Tariff  Sheets 
"B": 

To  Original  Volume  No.  1: 

Rate  Schedule  G-1:  Twelfth  Revised 
Sheet  No.  lA  effective  July  2, 1984. 

Rate  Schedule  T-1:  Third  Revised 
Sheet  No.  27  effective  July  2.  1984. 

To  Original  Volume  No.  3:  Nineteenth 
Revised  Sheet  No.  lA  effective  July  2, 
1984. 

Locust  Ridge  requests  that  the  Federal 
Energy  Regulatory  Commission 
(Commission)  accept  the  Alternate  "B" 
tariff  sheets  as  being  in  compliance  with 
the  Commission's  order  of  October  15, 
1984,  with  an  effective  date  of  July  2, 
1984.  Locust  Ridge  asserts  that  there  is 
no  issue  of  retroactive  ratemaking 
involved  with  the  acceptance  of  the 
Alternate  "B"  tariff  sheets,  since  these 
tariff  sheets  reflect  a  reduction  below 
the  level  originally  filed.  If  the  Alternate 
Tariff  Sheets  "B"  are  not  accepted. 
Locust  Ridge  does  not  by  this  filing 
request,  and  it  expressly  disclaims  any 
such  request  or  motion,  that  the 


Alternate  "A"  Tariff  Sheets  be  placed 
into  effect 

Locust  Ridge  states  that  it  has 
furnished  copies  of  these  tariff  sheets  to 
all  its  customers  affected  by  such  tariffs. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sb-eet  N.E.,  Washington, 
D.C  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedtire  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
15. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
ap)3ropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  fiUng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kmnetb  F.  Plumb, 
Secretary. 

(FR  Doc.  St-aOOtS  Filed  11-14-a4:  B:46  am] 

MLUNQ  cooc  srir-oi-M 


[Docket  Nos.  TAB85- 1-54-000  and  TA8S-1- 
54-001) 

Louisiana-Nevada  Transit  Ca; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  8. 1984. 

Take  notice  that  on  November  1, 1984, 
Louisiana-Nevada  Transit  Company 
(Louisiana-Nevada)  tendered  for  filing 
the  following  tariff  sheet  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1: 
Sixth  Revised'Sheet  No.  4,  superseding 
Fifth  Revised  Sheet  No.  4. 

The  proposed  changes  reflect  a 
purchased  gas  cost  adjustment  under 
Louisiana-Nevada's  Rate  Schedules  G-1 
and  X-2.  The  changes  provide  for  a  total 
adjustment  of  108.21  cents  per  Mcf 
including  a  deferred  gas  cost  ad|u8tment 
of  20.06  cents  per  Mcf,  to  amortize  a 
deferrred  balance,  and  a  cumulative 
cost  of  gas  adjustment  of  88.15  cents  per 
Mcf.  An  effective  date  of  December  1. 
1984,  is  requested. 

Louisiana-Nevada  states  that  copies 
of  this  filing  were  served  on  its 
jurisdictional  customers  and  the 
Arkansas  and  Louisiana  Public  Service 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
D.C.  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 


should  be  filed  on  or  before  Novembo' 
15, 1964.  Rtitesta  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protbstants  parties  to 
the  proceeding.  Any  person  whishing  to 
become  a  party  must  file- a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  numlt. 
Secretary. 

(FK  Doc.  300«e  FU«d  11-14-M;  BM  •oji 
MLUNQ  COOE  «717-«1-M 


(Docket  No.  TA8S-t-55-000  wid  TA8S-1- 
55-001]  ,  , 

I  I 
■Mountain  Fuel  Resoureea,  Inc.;  Rate 
Change 

November  8, 1984.  ' 

Take  notice  that  on  November  1, 1984, 
Moimtain  Fuel  Resources,  Inc. 
(Resources]  tendered  for  filing  and 
acceptance  First  Revised  Sheet  Nos.  13. 
14,  58  through  80  and  62  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1. 
Resources  proposes  that  these  sheets  be 
effective  December  1, 1984. 

Sheet  Nos.  13  and  14  were  filed 
pursuant  to  Resources'  Purchased  Gas 
Cost  Adjustment  Provision  (PGCA)  and 
Part  154  of  this  Commission's 
Regulations.  Sheet  No.  13  adjusts  the 
rates  imder  Resources'  Rate  Schedule 
CD-I  for  changes  in  the  cost  of 
purchased  gas  and  for  the  amortization 
of  the  August  31, 1964,  balance  in 
Resources'  6-month  deferral  subaccount 
of  its  Account  No.  191.  Resources  has 
proposed  to  decrease  the  Base  Cost  of 
Purchased  Gas  as  Adjusted  under  Rate 
Schedule  CD-I  hi  the  amount  of  $.0536/ 
Dth  and  to  change  its  Unrecovered 
Purchased  Gas  Cost  Adjustment  from 
Rate  Schedule  dKl  of  $.08512/Dth.  In 
accordance  with  Section  154.111(a)(3)(i) 
of  the  Commission's  Regulations,  Sheet 
No.  13  is  modified  so  that  the  gas  cost 
component  of  the  commodity  charge 
under  Rate  Schedule  CI>-1  is  stated 
separately.  Sheet  No.  14  reflects  $0/00 
projected  incremental  pricing  for  the 
December  1984  through  May  1985  PGA 
period.  Resources  states  that  its  only 
current  sale-for-resale  customer. 
Mountain  Fuel  Supply  Company,  has 
reported  $0.00  Maximum  Surcharge 
Absorption  Capability  due  to  the 
implementation  of  incremental  pricing  at 
the  state  level. 

Resources  states  that  Sheet  Nos.  59, 
60,  and  62  reflect  revisions  to  the 
method  of  calculating  unrecovered 
purchased  gas  costs  in  its  PGCA. 
Resources  asserts  that  these  revisions 
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were  necessary  due  to  the  restatement 
of  Resources'  Base  Cost  of  Purchased 
Gas  as  Adjusted,  which  prior  to  this 
niing  included  both  demand  and 
commodity  gas  costs. 

In  its  filing.  Resources  has  proposed  to 
change  the  Adjustment  Base  Period  in 
its  PGCA  firom  three  months  prior  to  the 
effective  date  of  the  rate  adjustment  to 
four  months  prior  to  the  effective  date  of 
the  rate  adjustment.  Resources  states 
that  the  proposed  change  would  be 
implemented  with  its  next  PGA  filing. 

Resources  has  requested  waiver  of 
9  154.38(d](4](v]  of  the  Commission's 
Regulations  so  that  it  may  be  permitted 
to  submit  actual  data  set  forth  in  FERC 
Form  No.  542-PGA  by  field  total  rather 
than  by  each  producer  within  producing 
fields.  Resources  has  also  requested 
waiver  of  {  154.38(d)t4](iv](a)  of  the 
Commission's  Regulations  and  §  12.3(b) 
of  its  PGCA  if  the  Commission  deems 
such  waivers  necessary  to  permit  it  to 
reflect  its  successful  efforts  in  reducing 
its  purchased  gas  costs.  Further, 
Resources  has  requested  waiver  of 
S  282.602(d](2](i]  of  the  Commission's 
Regulations  so  that  it  may  be  permitted 
to  exclude  a  supplemental  analysis  of 
projected  incremental  acquisition  costs 
from  its  PGA  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules.of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
15, 1964.  Protests  will  be  considered  by 
the  Commisison  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kannetii  F.  Ptiimb, 
Secretary. 

[FR  Doc  M-^JOMT  F1M  n-14-S4:  t:45  »m\ 
MLUNO  COOC  (Tir-AI-M 


(Docket  Na  RP85-18-000] 

Natural  Qaa  PIpelina  Company  of 
America;  Petition  for  Authority  To 
Institute  Special  Billing  Procedure  and 
for  Waiver  of  PGA  Procedures 

November  8, 1984. 

Take  notice  that  on  November  5, 1984, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  transmitted  for  filing 
its  Petition  For  Authority  To  Institute 


Special  Billing  Procedure  And  For 
Waiver  Of  PGA  Procedures.  Natural 
states  that  the  purpose  of  the  special 
billing  procedure  is  to  recover  from  its 
customers  Order  No.  94  "production- 
related  costs"  made  to  producers 
through  December  31, 1984,  under  a 
special,  one-time,  lump  sum  billing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
15, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  a«-3aMa  Filed  11-14-M;  fttS  mm] 
anXMQ  COOC  C717-01-« 


(Docket  No.  CPS5-20-000] 

Northern  Natural  Gas  Company, 
Division  of  Inter  North,  Inc.;  Application 

November  8, 1984. 

Take  notice  that  on  October  10, 1984, 
Northern  Natiu'al  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street.  Omaha.  Nebraska 
68102,  filed  in  Docket  No.  CP85-20-000, 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act,  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  (1)  the  delivery  of  natural 
gas  to  Cabot  Corporation  (Cabot)  for 
processing  in  Lea  County,  New  Mexico, 
and  (2)  the  construction  of  minor 
facilities  necessary  to  effectuate  such 
deliveries  of  natural  gas,  all  in  Lea 
County,  New  Mexico,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Conunission  and  open  to 
public  inspection. 

It  is  indicated  that  Northern  and 
Cabot  have  entered  into  a  gas 
processing  agreement  dated  July  10, 
1984,  as  amended,  whereby  Northern 
has  agreed  to  deliver  to  Cabot  up  to 
15,000  Mcf  per  day  of  its  Eddy  County 
gas  reserves,  up  to  15,000  Mcf  per  day  of 
its  Buckeye  gas  reserves,  and  up  to 
40,000  Mcf  per  day  of  its  Hobbs  residue 
gas  at  the  interconnection  between 
Northern's  mainline  and  Cabot's 
gathering  system  located  in  Section  28, 


T13S.  R36E.  Lea  County,  New  Mexico. 
Northern  states  that  Cabot  would  then 
process  the  gas  at  its  processing  plant 
and  the  residue  gas  volumes  would  be 
delivered  to  Northern  at  the  discharge 
side  of  the  Cabot  plant  located  in 
Section  21,  T18S,  R36E,  Lea  County, 
New  Mexico. 

Northern  states  the  following:  During 
peak  periods  when  the  combined  total 
volumes  from  the  Eddy  County  and 
Buckeye  Systems  exceed  30,000  Mcf  of 
gas  per  day,  Cabot  has  agreed  to  use  its 
best  efforts  to  accept  all  volumes  for 
processing  during  such  peak  periods. 
Further,  Northern  and  Cabot  agree  that 
in  the  event,  on  a  daily  basis,  volumes 
from  the  Eddy  County  and  Buckeye 
Systems  exceed  31.5  MMcf  per  day. 
Northern  would  pay  Cabot  a 
compression  fee  of  8.0  cents  per  Mcf  on 
the  volumes  in  excess  of  31.5  MMcf  per 
day. 

Northern  also  states  the  following:  As 
consideration  for  processing  Nothem's 
Eddy  County  and  Buckeye  gas,  Cabot 
would  receive  the  following 
compensation: 

(a)  Cabot  would  be  entitled  to  retain 
100  percent  of  the  extracted  ethane 
provided  that  Cabot  delivers,  in  the 
plant  residue  gas  stream,  additional 
Btu's  to  Northern  at  the  discharge  side 
of  its  processing  plant  in  sufficient 
quantity  to  compensate  Northern  for  all 
of  the  Btu's  removed  and  retained  by 
Cabot  in  the  extracted  ethane.  In 
addition,  Cabot  would  redeliver  to 
Northern  the  total  Btu's  used  as  fuel  and 
other  miscellaneous  plant  losses 
associated  with  the  processing, 
dehydration  and  compression  service. 
Northern  would  own  100  percent  of  the 
propane  and  other  heavier 
hydrocarbons  extracted  and  would  bear 
100  percent  of  the  Btu  shrinkage 
associated  therewith. 

(b)  Regarding  liquid  hydrocarbons 
extracted  from  Nothem's  Hobbs  residue 
stream,  Cabot  would  be  entitled  to 
retain  and  own  75  percent  of  the  total 
products  extracted,  provided  that  Cabot 
delivers,  in  the  plant  residue  gas  stream, 
additional  Btu's  to  Northern  in  sufficient 
quantity  to  compensate  Northern  for  the 
total  Btu's  removed  and  retained  by 
Cabot  attributable  to  such  75  percent 
share  of  the  products  extracted  as  well 
as  the  total  Btu's  used  as  fuel  and  other 
miscellaneous  plant  losses  associated 
with  the  processing,  dehydration  and 
compression  service.  Northern  would 
retain  and  own  25  percent  of  the  total 
products  extracted  and  would  bear  100 
percent  of  the  Btu  shrinkage  associated 
with  such  25  percent  share. 

(c)  In  the  event  that  Northern  Is 
unable  to  process  gas  at  Northern's 
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Hobbs  Plant,  due  to  plant  maintenance 
or  inability  to  operate  due  to  insufficient 
flows,  Northern  and  Cabot  may 
mutually  agree  and  arrange  to  send  the 
gas  to  Cabot's  plant  for  processing.  If 
such  situation  should  occur.  Northern 
would  be  entitled  to  receive  25  percent 
of  all  ethane  extracted  from  this  gas 
with  Cabot  receiving  75  percent  of  the 
extracted  ethane.  Northern  would 
receive  25  percent  of  the  extracted 
propane  and  heavier  hydrocarbons  up  to 
a  maximum  of  0.5  gallons  per  Mcf  (GPM) 
extracted  and  100  percent  of  the 
extracted  propane  and  heavier 
hydrocarbons  when  extraction  exceeds 
0.5  GPM.  Cabot  would  receive  75 
percent  of  the  extracted  propane  and 
heavier  hydrocarbons  up  to  a  maximum 
of  0.5  GPM  extracted  and  0  percent  of 
the  extracted  propane  and  heavier 
hydrocarbons  when  extraction  exceeds 
0.5  GPM.  Cabot  would  bear  all  fiiel  and 
miscellaneous  plant  losses  and  would 
redeliver  additional  Btu's  sufficient  to 
equal  those  retained  by  Cabot  in 
Cabot's  respective  share  of  the  liquids 
or  consumed  as  fiiel,  plant  losses,  etc 

Northern  states  that  the  processing 
service  provided  by  Cabot  is  a  firm 
arrangement  and  would  be  for  a  four- 
year  term  commencing  July  10, 1984,  and 
year  to  year  thereafter. 

Also,  Northern  states  that  it  would 
construct  minor  facilities,  consisting  of 
800  feet  of  10-inch  plant  line,  one  block 
valve,  two  side  valve  settings,  and 
volume/pressure  control  equipment  to 
tie  Northern's  facilities  to  Cabot,  at  an 
approximate  cost  of  $146,210  in  order  to 
facilitate  the  processing  arrangement. 
The  proposed  facilities  would  be 
financed  by  cash  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  28, 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Fjiergy  Regulatory  Commission  by 


sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procediu«,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kennetii  F.  PlmnD, 
Secretary. 

[FR  Doc  M-3003S  Filed  11-U-Bti  tiM  am) 
WUJNQ  COM  (717-01-11 


(Docket  Na  CP85-7-000) 

Northwest  Central  Pipeline  Corp^ 
Request  Under  Blanket  Authorization 

November  8, 1984. 

Take  notice  that  on  October  4, 1984, 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central),  P.O.  Box  3288. 
Tulsa.  Oklahoma  74101,  filed  in  Docket 
No.  CP85-7-000  a  request  pursuant  to 
§  157.205)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  permission  and 
approval  to  abandon  by  reclaim  certain 
metering  and  appurtenant  facilities  in 
Jefferson  County,  Kansas,  and  abandon 
the  transportation  of  gas  through  these 
facilities  under  the  authorization  issued 
in  Docket  No.  CP82-479-000  pursuant  to 
Section  7  of  the  Natuj^  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  Central  requests 
permission  and  approval  to  abandon 
approximately  0.1  mile  of  2-inch 
pipeline,  a  2-inoh  meter,  regulator,  and 
appurtenant  facilities  which  it  states 
were  installed  under  budget-type 
authority  to  make  a  direct  sale  to 
Theracon,  Inc  that  such  sals  never 
commenced,  and  it  now  desires  to 
reclaim  these  facilities.  It  is  asserted 
that  the  estimated  cost  to  reclaim  these 
facilities  is  $1,480,  with  an  estimated 
salvage  value  of  $400. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 


of  intervention  and  pursuant  to  %  167.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  187.2(lB):aprate9t  to  the 
request.  If  no  protest  is  filed' within  the 
time  allowed  therefbn,  the  proposed 
activity  shall  be  dsemedito  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  »  protestt  If  a 
protest  is  filed  and  not  withdrawn, 
within  30  days  after  the  time  ailawed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application. fbt 
authorization  pursuant  to  Seotion  7  of* 
the  Natural  Gas  Act. 
Kennety  F.  Plumb. 
Secretary. 


[PR  Doc. 

BttjjNa 


trir-ei^ 


[Docket  No.  RP85-13-000] 

Nerthwest  Pipeline  Cotpl;  Proposed 
Changes  In  FERC  Gas  Tariff 

November  7, 1984. 

Take  notice  that  Northwest  Pipeline 
Corporation  (Northwest)  on  October  31, 
1984  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff,  First 
Revised  Volimie  No.  1  and  Original 
Volume  No.  2.  The  proposed  changes 
would  increase  jurisdictional  revenues 
by  $57,797,602,  inclusive  of 
transportation  services,  annually  based 
on  the  twelve-month  period  ending  June 
30, 1984,  as  adjusted.  Northwest  has 
proposed  that  the  increased  rates  and 
tariff  sheets  filed  herein  be  effective 
December  1, 1984. 

Northwest  states  that  the  requested 
rate  increase  is  to  recover  its 
jurisdictional  cost  of  service  for  the 
twelve  months  ended  June  30, 1984,  as 
adjusted  for  changes  through  March  31, 
1984.  Northwest  states  that  the  principal 
reasons  for  the  requested  increases  are: 

(1)  Increases  in  gas  plant  and  related 
cost  of  service  items;  (2)  increased  cost 
of  capital:  (3)  increased  rents, 
transportation  of  gas  by  others,  and 
other  operation  and  maintenance 
expenses:  and  (4)  decraased  sales 
volumes. 

Northwest  states  that  copies  of  this 
filing  were  served  on  the  Company's 
jurisdictional  customers  and  affected 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,.  NE.,. Washington. 
D.C  20426,  in  accosdance  with  Rules  211 
and  214  of  the  ConunisEion's  Rules  of 
Practice  and  Procedure  (18  CFR  365.21, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
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14, 1964.  Protests  will  be  considered  by 
the  Commission  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KMMtk  F.  Pfaimb. 
Secretary. 

(ra  Doc  at-aoon  PIM  11-14-S*:  «d4S  ami 
!SM7-S1-II 


[Docket  Na  CI85-29-000] 

Odeco  Oil  ft  Qas  Co,;  Application  for  a 
Certificate  and  for  Partial  Llmtted- 
Term  Abandonment 

November  7. 1984. 

Take  notice  that  on  October  28, 1984, 
Odeco  Oil  &  Gas  Company  (Applicant] 
of  P.O.  Box  61780,  New  Orleans, 
Louisiana  70161,  filed  an  application 
pursuant  to  the  provisions  of  the  Natural 
Gas  Act  and  the  Commission's  rules  and 
regulations  thereunder  for  a  certificate 
of  public  convenience  and  necessity  to 
(i)  authorize  sales  of  natural  gas  for 
resale  in  interstate  conmierce  under  a 
special  marketing  program,  (ii)  permit 
limited-term  partial  abandonment  for 
the  gas  sold  under  the  program,  (iii) 
confer  pre-granted  abandonment  for 
sales  of  gas  actually  sold  under  the 
certificate,  (iv)  allow  transportation  of 
the  natural  gas  by  interstate  pipelines 
able  and  willing  to  participate,  and  (v) 
confer  pre-granted  abandonment  for 
transportation  services  allowed  under 
the  certificate. 

Sales  will  be  made  to  those  parties 
allowed  to  purchase  under  the 
Commission's  Order  issued  September 
26. 1984  in  Docket  No.  CI83-269-O00,  et 
aJ. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 
should  on  or  before  November  19, 1984, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.  214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropirate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 


in  accordance  with  the  Commission's 
Rules. 

Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
advised,  it  will  be  tmnecessary  for 
Applicant  to  appear  or  to  be  represented 
at  the  hearing. 
JCannelh  F.  numb. 
Secretary. 

(FR  Doc  •4-30022  FUad  11-14-M:  t4S  ami 
MUMO  COOK  SriS-OI-M 


(Docket  Na  RP8S-2(M)00] 

Panhandle  Eastern  Pipe  Line  Co.; 
Cluinge  In  FERC  Qaa  Tariff 

November  8, 1984. 

Take  notice  that  on  November  1, 1984, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle]  tendered  for  filing  the 
following  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1: 

Fourth  Revised  Sheet  No.  3-D 
Third  Revised  Sheet  Nos.  32-S  and  32-T 
(Constituting  Rate  Schedule  OST] 
Second  Revised  Sheet  Nos.  32-W 
(Constitiiting  Rate  Schedule  OST-E) 

Panhandle  states  that  these  sheets  are 
filed  to  incorporate  certain  revisions  in 
Rate  Schedule  OST  under  which  it 
provides  transportation  service  into  its 
market  area  and  to  cancel  Rate 
Schedule  OST-E,  These  revisions  reflect 
changes  which  have  been  previously 
discussed  in  testimony  filed  by 
Panhandle  in  its  acceptance  of  the 
PanMark  certificate  as  required  by  the 
Commission  Order  of  September  26, 
1984. 

The  revisions  include  1)  a  change  in 
the  transport  rate  to  include  recovery, 
when  appropriate,  of  the  deferred 
portion  of  the  PGA  Rate  adjustment  as 
included  in  the  currently  effective 
commodity  rate,  2)  an  elimination  of  the 
excess  rate  and  3)  cancellation  of  Rate 
Schedule  OST-E. 

Panhandle  proposes  an  effective  date 
of  November  1, 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nortii  Capitol  Sti^et,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214].  All  such  peititions  or  protests 
should  be  filed  on  or  before  November 
15, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
KmuMth  F.  Pluml>, 

Secretary. 

(FR  Doc  S4-300S0  Filed  11-14-M;  »M  wn] 
■ILUMa  COOK  f717-01-M 

(Docket  No.  RP85-16-000] 

Stingray  Pipeline  Co.;  Change  in  Tariff 

November  7, 1984. 

Take  notice  that  on  November  1, 1984 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  First  Revised  Sheet 
No.  1.  Thirteenth  Revised  Sheet  No.  4. 
Second  Revised  Sheet  No.  10.  Second 
Revised  Sheet  No.  15.  Sixth  Revised 
Sheet  No.  40.  First  Revised  Sheet  No.  45, 
Original  Sheet  No.  70-A.  Original  Sheet 
No.  70-B,  and  Third  Revised  Sheet  No. 
71  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1.  An  effective  date  of  April 
1, 1985  was  proposed. 

Stingray  submits  that  theSe  revised 
tariff  sheets  reflect  a  rate  adjustment 
due  to  the  reduction  in  Transportation 
Quantities  of  Stingray's  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  I>rocedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
14, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  84-30023  Piled  11-14-84:  8:4S  •mj 
■lUJNO  CODE  trir-oi-M 


(Docket  Nos.  TA85-1-S8-000  and  TA85-1- 
58-001] 

Texas  Gas  Pipe  Line  Corp,;  Tariff  Filing 

November  8, 1984. 

Take  notice  that  on  October  30, 1984, 
Texas  Gas  Pipe  Une  Corporation  (Texas 
Gas]  tendered  for  filing  the  following 
revised  tariff  sheet  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1: 
Thirteenth  Revised  Sheet  No.  4a. 

Texas  Gas  states  that  this  sheet 
reflects  a  net  increase  of  17.76  cents  per 
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Mcf  at  14.65  psia  in  the  commodity 
charge  of  its  Rate  Schedule  G-1  and  a 
net  increase  of  18.23  cents  per  Mcf  at 
15.025  psia  in  the  commodity  charge  of 
its  Rate  Schedule  CD-I.  The  proposed 
efffective  date  for  this  sheet  is 
December  1, 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti-eet.  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
15, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestapts  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc  84-30051  Filed  11-14-84:  8'4S  eml 
WUJNO  COOC  STIT-OI-M 


[Docket  No.  QP85-1-0001 

Transcontinental  Gas  Pipe  Une  Corp.; 
Complaint  and  Petition  for  Declaratory 
Order 

Issued:  November  8, 1984.    ' 

On  October  23, 1984,  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco) 
filed  a  complaint  with  the  Commission 
against  Felmont  Oil  Corporation 
(Felmont)  and  Case-Pomeroy  Oil 
Corporation  (Case).  Specifically  Transco 
asks  that  the  Commission  enter  an  order 
declaring  that  payments  by  it  to  Felmont 
and  Case  pursuant  to  take  or  pay 
contract  clauses  would  violate  section 
504(a](l]  of  the  Natural  Gas  Policy  Act 
ofl978(NGPA].> 

Due  to  a  decline  in  demand  for  natural 
gas  by  its  customers,  Transco  has  been 
unable  to  take  delivery  of  the  minimum 
amounts  of  gas  it  agreed  to  purchase 
from  Felmont  and  Case.  Under  the  take 
or  pay  clauses  it  must  nevertheless  pay 
for  the  deficiency.  However,  it  is  entitied 
to  recoup  take  or  pay  deficiencies  by 
taking  gas  in  excess  of  the  minimum 
contract  amount  over  the  succeeding 
five  years  and  paying  only  the 
difference  between  the  prepaid  price 
and  the  price  at  the  time  of  recoupment. 

Transco  alleges  that  the  remaining 
recoverable  gas  reserves  of  Felmont  and 
Case  are  insufficient  to  allow  it  to 


'  IS  U.S.C  3414(a)(1). 


recoup  its  take  or  pay  deficiencies. 
Accordingly,  it  contends,  the  take  or  pay 
payments  for  gas  never  received  woidd 
mean  that  it  had  paid  more  than  the 
maximum  lawful  price  for  the  gas  it  did 
receive  since  it  had  already  paid  the 
maximum  lawful  price  for  that  gas. 
Transco  also  contends  that  even  if  it 
could  recoup  the  take  or  pay 
deficiencies,  its  payments  pursuant  to 
the  take  or  pay  clauses  would  still 
violate  the  applicable  maximum  lawful 
price.  This  allegedly  is  because  take  or 
pay  payments  are  in  essence  interest 
free  prepayments  which  effectively  raise 
the  price  paid  for  the  gas  above  the 
applicable  price  ceiling. 

Any  person  who  desires  to  be  heard 
or  to  make  any  protest  to  the  complaint 
should  file,  within  30  days  after  this 
notice  is  published  in  the  Federal 
Register,  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
Rules  211  or  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFT^ 
385.211  and  385.214).  All  protests  filed  • 
will  be  considered  but  will  not  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  84-30041  Filed  11-14-84:  8:45  nn| 
BILUNO  COOe  •717-01-M 


[Docket  No.  RP84-19-000] 

Trunkline  Gas  Co.;  Change  In  FERC 
Gas  Tariff 

November  8, 1984. 

Take  notice  that  on  November  1. 1984. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  the  following  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1: 

Fourth  Revised  Sheet  No.  3-A.2 
Third  Revised  Sheet  Nos.  9-BF  and  9- 

BG 
(Constituting  Rate  Schedule  OST) 
Second  Revised  Sheet  Nos.  9-BH 
(Constituting  Rate  Schedule  OST-E) 

Tnmkline  states  that  these  sheets  are 
filed  to  incorporated  certain  revisions  in 
Rate  Schedule  OST  under  which  it 
provides  transportation  service  into  its 
market  area  and  to  cancel  Rate 
Schedule  OST-E.  These  revisions  reflect 
changes  which  have  been  previously 
discussed  in  testimony  filed  by 
Trunkline  in  its  acceptance  of  the 
PanMark  certificate  as  required  by  the 


Commission  Order  of  September  26, 
1984. 

The  revisions  include  a  change  in  the 
transport  rate  to  include  recovery,  when 
appropriate,  of  the  deferred  portion  of 
the  PGA  Rate  Adjustment  as  included  in 
the  currenUy  effective  commodity  rate 
and  cancellation  of  Rate  Schedule  OST- 
E. 

Trunkline  proposes  an  effective  date 
of  November  1. 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stseet  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
15, 1985.  (Protests  will  be  considered  by 
the  Commisson  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
inter\'ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.       { 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc  84-30062  Filed  11-14-84:  8:45  un] 
MLLNM  COOE  fTir-OI-M 


[Docket  No.  CP8S-67-000] 

United  Gas  Pipe  Une  Co.;  Application 

November  6, 1984. 

Take  notice  that  on  October  26, 1984, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP85-67-000,  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  limited-term 
certificate  of  pubhc  convenience  and 
necessity  authorizing  it  to  implement 
new  transportation  rate  schedules  and 
related  forms  of  service  agreements  to 
govern  the  terms  of  transportation 
through  December  31, 1985,  and  for 
blanket  authority  to  permit  existing 
transportation  customers,  with  whom 
United  is  able  to  negotiate  a  mutually 
beneficial  agreement,  to  convert  to  the 
new  transportation  rate  schedules,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  proposes  to  add  to  Volume  I  of 
its  FERC  Gas  Tariff,  two  transportation 
rate  schedules  and  related  forms  of 
ser\'ice  agreements.  It  is  stated  that  Rate 
Schedule  T  would  apply  to 
transportation  provided  on  a  firm  basis 
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and  Rate  Schedule  IT  would  apply  to 
interruptible  transportation. 

United  states  that  changes  in 
operations,  combined  with  the  network 
of  interspersed  high  and  low  pressure 
lines,  makes  it  impossible  to  trace 
accurately  the  mileage  involved  in 
transporting  all  volumes  of  gas  on 
United's  system.  As  a  result,  it  is  stated, 
the  proposed  rates  for  transportation 
under  these  rate  schedules  equate  the 
rate  to  be  charged  with  the  distance  of 
the  transportation  service  as  determined 
on  the  basis  of  a  straight  line  connecting 
the  point  at  which  gas  is  received  by 
United  (point  of  receipt]  with  the  point 
at  which  the  transported  gas  is  delivered 
by  United  (point  of  deUvery). 

United  states  that  the  new  rates 
reflect  classifications  of  service  on  the 
basis  of  75-mile  increments,  with  each 
classification  referred  to  as  a  'Type."  It 
is  stated  that  the  rate  for  service  within 
each  75-mile  increment  is  the  same. 
United  states  that  Type  I  service,  and 
the  corresponding  rate,  apply  to 
transportation  distances  equal  to  or  less 
than  75  miles;  Type  11  applies  to 
distances  in  excess  of  75  miles  to  150 
miles;  Type  III  applies  to  distances  in 
excess  of  150  miles  to  225  miles;  Type  IV 
applies  to  distances  in  excess  of  225 
miles  to  300  miles;  and  Type  V  applies 
to  distances  in  excess  of  300  miles.  It  is 
stated  that  for  any  service  agreement 
which  contains  multiple  points  of  receipt 
and/or  delivery,  the  classification  would 
be  based  upon  the  maximum  distance  of 
any  point  of  receipt  to  any  point  of 
delivery.  United  states  that  the  use  of 
the  maximum  distance  reflects  the 
benefits  which  such  flexibility  accords 
to  the  shipper.  It  is  stated  that  service 
involving  a  mutually  beneficial  "back- 
haul" would  be  classified  as  Type  I 
service. 

In  addition  to  providing  rates  based 
on  distance  of  haul,  it  is  stated  that  the 
new  rate  schedules  also  provide  rates 
which  distinguish  between  firm  and 
interruptible  service.  United  stales  that 
the  rates  for  firm  transportation,  which 
are  to  be  provided  under  Rate  Schedule 
T,  include  separate  demand  and 
commodity  components.  It  is  stated  that 
the  rate  for  interruptible  transportation, 
which  is  to  be  provided  under  Rate 
Schedule  IT,  is  a  one-part  commodity 
rate  determined  at  a  75  percent  load 
factor. 

United  asserts  that  the  initial 
transpprtation  rates  for  each  rate 
schedule  have  been  developed  on  a 
systemwide  basis  using  the  full  costs 
allocated  to  transportation  services 
luider  the  United  rate  settlement 
apporoved  in  Docket  No.  RP82-57-000 
on  March  1, 1984  (26  FERC  |  61,287).  It  is 
stated  that  the  new  rates  reflect  a 


redesign  of  the  transportation  rates  but 
no  change  in  the  costs  allocated  to 
transportation  services.  As  a  result. 
United  states,  such  rates  continue  to  be 
based  on  the  full  costs  allocated  to  such 
transportation  under  the  RP82-57-000 
settlement. 

It  is  stated  that  the  rates  for  service 
under  these  rate  schedules,  including  the 
classification  used  to  develop  and  apply 
the  rates,  are  subject  to  change  through 
rate  filings  made  effective  under  Section 
4  of  the  Natural  Gas  Act  or  orders 
issued  under^ection  5  of  that  Act. 
United  sta^s  that  if  its  rates  are 
determined  ina  manner  which  makes 
transportation  eligible  for  an  added 
incentive  charge  (AIC)  under  S  157.209(f) 
of  the  Commission's  Regulations,  and 
the  service  to  the  customers  would 
otherwise  qualify  for  such  charge,  the 
transportation  rates  may  include  an  AIC 
up  to  but  not  in  excess  of  the  maximum 
AIC  permitted  under  such  section  of  the 
Commission's  Regulations. 

United  states  that  it  currently 
provides  transportation  services  under 
individual  contracts  which,  except  in  the 
case  of  transportation  provided  under 
Part  157  and  Part  284  of  the  Commission 
Regulations,  are  filed  as  individual  rate 
schedules  in  Volume  2  of  United's  FERC 
Gas  Tariff.  It  is  asserted  that,  in  general, 
the  rates  for  transportation  under  those 
rate  schedules  were  determined  through 
the  settlement  approved  March  1, 1984, 
in  Docket  No.  RP82-57-000,  et  al.  (26 
FERC  1  61,287.  United  states  that  its 
existing  customers  may,  however,  prefer 
service  under  the  new  rate  schedules  to 
service  under  their  existing  rate 
schedules.  United  is  requesting  such 
blanket  authorization  as  may  be 
required  to  permit  any  existing  customer 
with  which  United  is  able  to  negotiate  a 
mutually  beneficial  agreement  to 
convert  to  the  new  rate  schedule  for 
service  rendered  through  December  31, 
1985.  United  explains  that  such  blanket 
authorization  would  apply  only  of  there 
is  no  change  in  the  delivery  or 
redelivery  points,  volume  or 
classification  of  service. 

United  asserts  that  the  settlement 
allocates  costs  to  existing  transportation 
and  sales  services  and  leaves  United  at 
risk  for  any  failure  to  collect  those  costs. 
Under  the  settlement.  United  states,  it  is 
entitled  to  retain  all  revenues  from  new 
transportation  revenues  and  thus  any 
diminution  or  increase  in  those  revenues 
is  solely  for  United's  account.  Thus. 
United  asserts  that  if  United  and  an 
individual  customer  execute  a  new 
service  agreement  and  that  customer 
thereby  obtains  a  lower  rate,  the  result 
may  be  to  reduce  United's  revenues,  but 
it  would  not  affect  the  rate  of  any  other 
sales  or  transportation  customer. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  28, 1964,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pu'blic 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  United  to  appear  or  be 
represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  M-3(J043  Filsd  11-14-M:  «:4S  am) 
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I  Docket  No8.  TA85-1-35-000  and  TA85-1- 
35-0C1) 

West  Texas  Gas,  Inc.;  Rate  Change 
Pursuant  to  Purchased  Gas  Cost 
Adjustment  Provision 

November  7, 1984. 

Take  notice  that  on  Nov.  7, 1984,  West 
Texas  Gas,  Inc.  (WTG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1  the  following 
tariff  sheet: 

First  Revised  Sheet  No.  3a 

First  Revised  Sheet  No.  3a  is  being 
filed  by  WTG  in  order  to  effectuate  its 
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Annual  Purchased  Gas  Adjustment  to  be 
effective  on  October  1, 1984.  The 
implementation  of  this  PGA  will  result 
in  a  rate  reduction  to  the  Volume  No.  1 
customers. 

Copies  of  the  filing  were  served  upon 
the  Gas  Utility  Customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
13, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intevene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  M-300Z4  Filed  11-14-M:  8:45  un| 
WLUNQ  COOC  1717-01-11 


[Docket  Nos.  TA85-1-57-O00  end  TA85-1- 
S7-001] 

Western  Transmission  Corp.; 
Proposed  Changes 

November  8. 1984. 

Take  notice  that  Western 
Transmission  Corporation  (Western),  on 
October  31, 1984,  tendered  for  filing  as 
part  of  its  FFC  Gas  Tariff,  Original 
]      Volume  No.  1.  the  following  sheet: 
Twenty  Third  Revised  Sheet  No.  3-A, 

superseding  Twenty  Second  Revised 

Sheet  No.  3-A. 

The  proposed  changes  would  increase 
the  monthly  charges  for  purchased  gas 
to  Colorado  Interstate  Gas  Company, 
Western's  sole  jurisdictional  customer, 
pursuant  to  the  provisions  of  section  18 
of  Western's  FFC  Gas  Tariff,  Original 
Volume  No.  1. 

The  proposed  effective  date  of  the 
above  tariff  sheet  is  December  1, 1984. 

Copies  of  this  filing  have  been  served 
upon  Colorado  Interstate  Gas  Company. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  "November  15, 1984.  Protests  will 


be  considered  by  the  Commission  in 
determing  the  apppropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  84-30053  Filed  11-14-84:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-59172A;  TSH-FRL  2717-51 

Certain  Chemicals;  Approval  of  Test 
Marketing  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  two  applications  for  test 
marketing  exemptions  (TMEs)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-84-83  and 
TME-*4-84.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  November  7, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Candy  Brassard,  Prenanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  RM.  E-202,  401  M  Sti^et  SW., 
Washington,  D.C.  20460,  (202-475-8992). 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(l]  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture  ^ 
notification  (PM.N)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-84-83  and 
TME-«4-84.  EPA  has  determined  that 
test  marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications,  and  for  the  time  periods 
and  restrictions  (if  any)  specified  below. 


will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment 
Production  volumes  must  not  exceed 
those  specified  in  the  applications.  All 
other  conditions  and  restrictions 
described  in  the  applications  and  in  this 
notice  must  be  met.  In  addition,  the 
Company  shall  maintain  the  following 
records  until  five  years  after  the  date 
they  are  created,  and  shall  make  them 
available  for  inspection  or  copying  in 
accordance  with  section  11  of  TSCA. 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substances  produced  and  must  make 
these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  maintain 
records  of  the  date(s)  of  shipment(s)  to 
each  customer  and  the  quantities 
supplied  in  each  shipment,  and  must 
make  these  records  available  to  EPA 
upon  request. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

TME  84-83 

Date  of  Receipt-  September  25. 1984. 

Notice  of  Receipt:  October  5, 1984  (49 
FR  39378). 

Applicant:  Confidential. 

CbeTniQal:  (G)  Polymonocyclic 
urethane?~~\ 

Use:  (G)  Industrial  coating  having  a 
non-dispersiva  use. 

Production  Volume:  53,700  kg. 

Number  of  Customers:  Confidential. 

Worker  Exposure:  Confidential. 

Test  Marketing  Period:  Three  months. 

Commencing  on:  November  7, 1984. 

Risk  Assessment:  No  significant 
health  or  environmental  concerns  were 
identified.  EPA  estimates  worker 
sxposure  and  environmental  release  of 
the  test  market  substance  will  be 
insignificant.  The  test  market  substance 
will  not  pose  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

Public  Comments:  None. 

TME  84-84 

Date  of  Receipt-  September  27, 1984. 

Notice  of  Receipt  October  5. 1984  (49 
FR  39378). 

Applicant  Confidential. 

Chemical:  (G)  Succinate  ester. 

Use:  (G)  Dispersive  use. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Worker  Exposure:  Confidential. 

Test  Marketing  Period:  One  year. 

Commencing  on:  November  7, 1984. 

Risk  Assessment  No  significant 
health  or  environmental  concerns  were 
identified.  EPA  estimates  worker 
exposure  and  environmental  release  of 
the  test  market  substance  will  be 
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insignificant.  The  test  market  substance 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  November  7, 19S4. 
OonR-Cky. 

Director,  Office  of  Toxic  Substances. 

(FR  Doc.  a4-29a4e  FU«d  11-14-M:  S:*}  am) 
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FARM  CREDIT  ADMINISTRATION 

Federal  Farm  Credtt  Board;  Meeting 

agency:  Farm  Credit  Administration. 
ACTION:  Notice  of  Meeting 

SliMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C  552b(e)(3)).  of  the 
forthcoming  regular  meeting  of  the 
Federal  Farm  Credit  Board  scheduled  to 
be  on  the  first  Monday  of  December 
1984.  as  specified  in  12  CFR  604.325(a). 
DATES  AND  TIMES:  The  regular  meeting 
of  the  Federal  Farm  Credit  Board  is 
scheduled  to  be  held  in  McLean, 
Virginia  on  December  3, 1984,  8:30  a.m. 
to  4:30  p.m.;.and  December  4. 1984.  8:30 
a.m.  to  3:00  p.m.;  and  to  be  continued  at 
the  offices  of  the  Federal  Farm  Credit 
Banks  Funding  Corporation,  90  William 
Street,  New  York.  New  York  on 
December  5, 1984.  8:30  to  4:30  p.m. 
ADDRESS:  Farm  Credit  Administration. 
Federal  Board  Room,  1501  Farm  Credit 
Drive,  McLean,  VA  22102-5090. 
SUPPI^MENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Federal  Farm  Credit 
Board  will  be  open  to  the  public  (limited 
space  available),  and  parts  of  the 
meeting  will  be  closed  to  the  public.  The 
matters  to  be  considered  at  the  meeting 
are: 

Portions  Open  to  the  Pubic: 
Reports  of  Board  Members 
Governor's  Report  (except  as  noted 

below] 
Regulation  Changes 
Progress  Report  on  FCA  Project  1995 

Task  Forces 
Office  of  Administration  Report 
Session  with  the  Board  of  Directors  of 

the  Federal  Farm  Credit  Banks 

Funding  Corporation  (New  York) 


a.  The  Status  of  the  Farm  Credit  System 

Banks  as  Federally  Sponsored 
Private  Agencies 

b.  Financial  Reporting  Requirements  for 

Farm  Credit  System  Institutions 

c.  Farm  Credit  System  Executive 

Compensation  Policy  and  Plans 
Other  Subjects  to  be  Determined 

Portions  Closed  to  the  Public: 
Executive  Session(s) 
Governor's  Report — Litigation  Update 
FCA  Supervisory  Reports 
Office  of  Examination  and  Supervision 

Report. 

Dated:  November  9, 1984. 
Kenneth  |.  Auberger. 

Acting  Governor. 

|FR  Ooc  M-2gHn  PU«i  11-14-M:  S:4S  aoi) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Arthur  WinlMim  Saunders,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
apphcations  for  a  new  FM  station: 


Applicwn.  dly  and  MM* 

naNo. 

MM 
Na 

A.    Arthur    «Mntun    Swn- 

dara  Jr .  Rww.  NV 
B  RiU  Lancnni  and  Robed 

BPH-«31M«Ti ...._.. 
BPH-84040416 

•4-1036 
S4-1037 

Gngari  Ontena  d/b/a 
RAG    Oroadcailng. 
Rano.  NV. 
C     Cifffwo     BrosocMonQ 
Company,  a  irmiMl  Ptit- 
nvihip;  R«K).  NV 

BPH-«40423IL..._ 

•4-1038 

84-1039 
•4-1040 

Corpofattofx  Hano,  NV. 
E.  Joy  Oaraaa  HiN;   Rano, 

BPH-840423IQ 

NV 
F    Mafyta  KMtotf  HokneK 

Rano.  NV. 
G.  Rano  Broadcaslara.  Inc.; 

BPH-840423W 

BPH-840423tS 

•4-1041 

•4-1042 

Rano.  NV 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428,  May 
18, 1983.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant 

Issue  Heading  and  Applicant(s) 
1.  City  Coverage,  B 


2.  Air  Hazard.  C 

3.  Comparative,  A,  B,  C  D.  E,  F.  G 

4.  Ultimate,  A  a  C  D,  E  F,  G 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative.  Room  242, 1919 
M  Sti'eet.  NW..  Washington.  DC.  20554. 
Telephone  (202)  632-6334. 
W.  )an  Gay. 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc  84-28022  FUed  11-14-M:  8-4t  ui| 
MLUNO  CODE  STIS-OVII 


Applications  for  Consolidated  Hearing; 
Frankie  Morley,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppHcant  cMy  and  Stata 

FlaNa 

MM 

Oockal 

Na 

A.    Frankia    Moilay:    Qon- 

a.  Pathck  J.  Nugam  and 
Baity  Nugant  Gonzalaa. 
TX 

C  Rodney  G  Ella  al  «  d/ 
b/a  Rodnay  EM  imar- 
aatK  Gonzalaa.  TX 

BPH-830923AO 

BPH-831021AJD 

BPH-840104AI 

•4-1017 
•4-1018 

•4-1019 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearin,<j  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428.  May 
18. 1983.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
apphcant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 

Issue  Heading  and  Applicant(sj 

1.  Comparative,  A  B.  C 

2.  Ultimate.  A,  B.  C 

3.  If  there  is  any  non-standardized 
i8sue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
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be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative,  Room  242, 1919 
M  Street  NW.  Washington,  DC  20554. 
Telephone  (202)  632-6334. 
W.  Jaa  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

IFK  Doc  84-29024  Filed  11-14-84: 8-45  am) 
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Applications  for  Consolidated  Hearing; 
Marione  Elaine  Martin,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Apptcani  dly  and  stata 

FilaNo. 

MM 

Docfcat 

No. 

A.   Marlona  EWna  Mwttc 
Alva.  OK. 

BPH-S401004AF 

BPH-840309Ca 

BPH-840300CI 

84-1027 
84-1028 

Amvricsns  >nd  MbiortMn 

mc.  A#v«.  OK. 

84-1029 

AtvaOK. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428,  May 
18, 1983.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  (See  Appendix],  B  j 

2.  City  Coverage,  B 

3.  Air  Hazard.  A.  B  .  ' 

4.  Comparative,  A.  B.  C 

5.  Ultimate.  A  B.  C 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative,  Room  242, 1919 


M  Street  N.W..  Washington.  D.C  20554. 

Telephone  (202)  632-6334. 

W.  )an  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mast  Media  Bureau. 

Appendix 

Issue 

1.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to  B 
(Better)  which  concludes  that  the 
proposed  facilities  are  likely  to  have  an 
adverse  effect  on  the  quality  of  the 
environment 

(a)  To  determine  whether  the  proposal 
is  consistent  with  the  National 
Environmental  Policy  Act.  as 
implemented  by  5§  1.1301-1319  of  the 
Commission's  Rules;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  qualified  to  construct  and 
operate  as  proposed. 

[FR  Doc  B4-29B23  Filed  11-14-84: 8.-4S  eai| 
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Applications  for  ConsoHdated ■Hearing; 
Oswego-Jefferson  Broadcasting,  Inc. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appicam.  c«y  and  SMM 

FlaNa 

MM 

Oockal 

No. 

A.           OauMgoJaflaiaan 

BPH-830627AF 

BPH-840118AA 

84-1013 

io,ny: 

B.  Peggy  Nlchotaon  and  P. 
M.  ShwHey  d.bA  Pulaitd 
Broadcasting;        Pulaaki. 
NV. 

•4-1014 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428.  May 
18, 1983.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
apphcant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant 

Issue  Heading  and  Applicant(s) 

1.  Comparative,  A  and  B 

2.  Ultimate.  A  and  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 


which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request  from  die  Mass  Media  Bureau's 
Contact  Representative,  Room  242, 1919 
M^tfeet  NW.,  Washington,  D.C.  20554. 
Telephone  (202)  632-6334. 
W.  |an  Gay. 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 


(FRDoc 
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Telecomnumicatlons  Industry 
Advisory  Group  Automated 
Regulatory  Information  Reporting 
Systems  Subcommittee  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  notice  is  given  that  the 
Telecommunications  Industry  Advisory 
Group,  Automated  Regulatory 
Information  Reporting  Systems 
Subcommittee,  has  scheduled  a  meeting 
for  November  19-20, 1984.  The  meeting 
will  begin  at  10:00  a.m.  on  the  first  day 
and  at  9:00  a.m.  on  the  second  day.  The 
meetings  will  be  conducted  at  BeU 
Communications  Research,  Inc.,  2101  L 
Sti-eet.  NW.  (6th  Floor),  Washington. 
D.C,  and  will  be  open  to  the  public 

I.  Genera]  Administrative  Matters 
IL  Discussion  of  Assignments 
in.  Other  Business 
rV.  Presentation  of  Oral  Statements 
V.  Adjoununent 

With  prior  approval  of  the 
chairperson.  Eve  Kimble,  oral 
statements,  while  not  favored  or 
encouraged,  may  be  allowed  if  time 
permits  and  if  the  chairperson 
determines  that  an  oral  presentation  is 
conducive  to  the  effective  attainment  of 
subcommittee  objectives.  Anyone  not  a 
member  of  the  subcommittee  and 
wishing  to  make  an  oral  presentation 
should  contact  Eve  Kimble  (201)  699- 
6843)  at  least  five  days  prior  to  the 
meeting  date. 
Williaa  |.  Tiicarico. 
Secretary,  Federal  Communication 
Commissions. 

[FK  Doc  84-29MS  FUed  11-14-84:  m*5  am| 
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Federal-State  Joint  Board;  Meeting 

November  &  1984. 

The  Federal-State  Joint  Board  will 
hold  a  meeting  on  the  subject  of  Af75 
and  WA  TS  Market  Structure.  CC 
Docket  No.  78-72  and  Amendment  of 
Part  67  of  the  Commission 's  Rules  and 
Establishment  of  a  Joint  Board,  CC 


45252 
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Docket  No.  80-286.  The  Joint  Board  will 
consider  recommendations  concerning 
the  allocation  and  recovery  of  NTS 
local  exchange  costs  as  well  as 
measures  designed  to  preserve 
universal  telephone  service.  This 
Meeting  is  Open  to  the  public  and  will 
commence  at  2:00  P.M.,  in  Room  856.  at 
1919  M  Street.  NW..  Washington.  D.C. 
Additional  information  concerning 
this  meeting  may  be  obtained  from 
Claudia  Pabo,  of  the  Common  Carrier 
Bureau,  telephone  number  (202]  632- 
9342. 
WilUam  J.  Tricarico, 

Secretary,  Federal  Communications 
Commission. 

(FR  Doc  tt-agn  FUad  n-14-S«:  k45  ami 
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Travel  R«iinburs«fnent  Experiment; 
Quarteriy  Report 

AOCNCV:  Federal  Communications 

Commission. 

action:  Publishing  of  Quarterly  Report 

on  Travel  Reimbursement  Experiment. 

summary:  In  Pub.  L  97-259,  the 
Congress  authorized  the  Federal 
Communications  Commission  to  accept 
reimbursement  from  non-government 
organizations  for  travel  of  employees  of 
the  Commission.  The  Federal 
Communications  Commission  must  keep 
records  of  such  travel  by  each  event  and 
prepare  a  report  each  quarter  of  all 
reimbursements  allowed  and  provide 
copies  of  each  quarterly  report  to  the 
Senate  Committee  on  Appropriations, 
House  Committee  on  Appropriations, 
Senate  Committee  on  Commerce, 
Science  and  Transportation,  and  the 
House  Committee  on  Energy  and 
Commerce.  This  must  be  done  each 
quarter  until  September  30. 1985.  In 
addition  the  Federal  Communications 
Commission  must  publish  each  quarterly 
report  in  the  Federal  Register  until 
September  30, 1985. 

DATE:  This  report  is  for  the  period  from 
July  1, 1984  through  September  30, 1984. 
AOORESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Geoffrey  Sherman,  Office  of  the 
Managing  Director,  (202)  632-6900. 
SUPPLEMENTARY  INFORMATION:  The 
report  for  the  quarter  ending  September 
30. 1964  is  as  follows: 

Federal  Communications  Commission 
Travel  Reimbursement  Experiment 

Summary  Report 

Total  Number  of  Sponsored  Events:  6. 
Total  Number  of  Sponsoring 
Organizations:  6. 


Total  Number  of  Commissioners/ 
Employees  Attending:  9. 

Total  Amount  of  Reimbursement: 

Transportation  ..................... $2,292.40 

Room 1,395.72 

Board 2ia02 

Other  Expenses ........ 367.90 

Total 4.274.04 


Individual  Event  Reports  Attached. 

Sponsoring  Organization  (Name  and 
Address):  Association  of  American 
Railroads,  1920  L  Street,  N.W.. 
Washington,  D.C.  20036.  4 

Date  of  the  Event:  August  19-22, 1984. 

Description  of  the  Event:  To  attend 
the  annual  meeting  of  the  Association  of 
American  Railroads  in  Boston, 
Massachusetts. 

Number  of  Commissioners  Attending: 
0. 

Number  and  Title  of  Employees 
Attending:  1,  Supervisory  Attorney 
Adviser,  Private  Radio  Bureau. 

Amount  of  Reimbursement: 

Transportation $86.00 

Room „.. 180.75 

Board . 29.75 

Other  Expenses 66.15 

Total >  $362.65 

'  Reimbunenwat  EcUnutad — travel  proccaaing  not  coiB- 
plata  or  ReunburMinant  billaiL  but  not  raceivad. 

Sponsoring  Organization  (Name  and 
Address):  King  Radio  Corporation,  P.O. 
Box  3347,  Lawrence.  Kansas  66044. 

Date  of  Event:  August  13-17, 1984. 

Description  of  the  Event:  To 
participate  in  the  Land  Mobile 
Communications  Showcase  in  Las 
Vegas,  Nevada. 

Number  of  Commissioner's  Attending: 
0. 

Nimiber  and  Title  of  Employees 
Attending:  1,  Chief,  Private  Radio 
Bureau. 


Amount  of  Reimbimement 

Traiuportation ™_. 

Room ... 
Board.. 
Other  Expen«M . 

Total. 


$396.00 

288.97 

85.03 

84.51 

■855.51 


'  Rrimburaenianl  EaUaiated — traval  procet  ling  not  com- 
plata  or  Raimburaeraanl  billed  but  not  raceivad. 

Sponsoring  Organization  (Name  and 
Address):  Special  Industrial  Radio 
Service,  Association,  Inc.,  1700  N.  Moore 
Street.  Suite  910,  Rosslyn,  Virginia 
22209. 

Date  of  the  Event:  September  27-28, 
1984. 

Description  of  the  Event:  To 
participate  in  the  Special  Industrial 
Radio  Service  Association  annual 


membership  meeting  in  Boca  Raton. 
Florida. 

Number  of  Commissioners  Attending: 
1. 

Number  and  Title  of  Employees 
Attending:  1,  Commissioner  Dawson. 


Amount  o(  ReimtniTMmant; 

Traniportation 

Room _. _„...... 

Board.. 

Other  Expenae*... 

Total 


$4i&au 

125.00 

25.00 

25.00 

'$593.00 


'  Rsimbunemait  SMtJmaled—tnv»i  prooaaaing  not  cooi- 
pleta  or  Reimbunement  billed,  but  not  received. 

Sponsoring  Organization  (Name  and 
Address):  Satellite  Communications 
Magazine,  6530  South  Yosemit'e  Street, 
Englewood,  Colorado  80111. 

Date  of  the  Event:  August  27-28, 1984. 

Description  of  the  Event:  To 
participate  in  the  Satellite  Users 
Conference  in  New  Orleans,  Louisiana. 

Nimiber  of  Commissioners  Attending: 
0. 

Number  and  Title  of  Employees 
Attending:  1.  Supervisory  Electronics 
Engineer,  Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportatioii „ $254.00 

Room 125.00 

Board 25.00 

Other  Expenses ...... 30.00 

ToUl «  434.00 

'  Reimbunement     Ettimoled.—Tnvtl     proceuing     not 
complete    or    Reimburaement    billed,    but    not    received. 

Sponsoring  Organization  (Name  and 
Address):  West  Virginia  Broadcasters 
Association.  2120  Weberwood  Drive, 
South  Charieston.  WV  25303. 

Date  of  the  Event:  August  16-17, 1984. 

Description  of  the  Event:  To  address 
the  West  Virginia  Broadcasters 
Association  fall  meeting  in  White 
Sulphur  Springs,  West  Virginia. 

Number  of  Commissioners  Attending: 
0. 

Number  and  Title  of  Employees 
Attending:  1,  Chief,  Mass  Media  Bureau. 

Amoimt  of  Reimbursement: 

Transportation $98.40 

Room „ 75.00 

Board 6.00 

Other  Expenses 0 

Total >  179.40 

'  Reimbunement  Etlimated. — travel  pioceaaing  not  com- 
plete or  Reimburaement  billed,  but  not  received. 

Sponsoring  Organization  (Name  and 
Address):  National  Radio  Broadcasters 
Association,  1705  De  Sales  Street,  N.W., 
Washington,  DC  20036. 

Date  of  the  Event:  August  16-19, 1984. 

Description  of  the  Event:  To 
participate  in  the  National  Radio 
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Broadcasters  Association  Convention  in 
Los  Angeles. 

Number  of  Commissioners  Attending: 
0. 

Number  and  Title  of  Employees 
Attending:  1,  Chief,  Mass  Media  Bureau: 
1,  Supervisory  Electronics  Engineer,  1, 
Attorney  Adviser,  Mass  Media  Bureau; 
1,  Deputy  General  Counsel.  Office  of 
General  Counsel, 

Amount  of  Reimbursement: 

Transportation $1,040.00 

Room _-       600.00 

Board 47.24 

Other  Expenses _„ 162.24 

Total..- '  1.849.46 

'  Reimbunement  Estimated— knveX  proceaaing  not  com- 
plete or  Relmburaaraant  MIM.  but  not  raceivad. 

William  J.  Tricarico, 

Secretary,  Federal  Communications 
Commission. 

|FR  Doc.  84-28012  Filed  11-14-M:  »M  am| 
WaiMQ  CODE  8717-01-« 

(MM  Docket  Noe.  64-999.  et  al.;  niea  No*. 
BBCT-640503KF,  et  al.] 

Area  Chrfstian  Television,  Inc.,  et  al; 
Hearing  Designation  Order 

In  re  applications  of: 

Area   Christian  Television,    MM  Docket  No.  84- 
Ina.  999  File  No.  BPCT- 

840S03KF. 
Maynes       Communications    MM  Docket  No.  84- 
Co,  1000  File  No. 

BPCT-840514KE. 
Mississmewa    Communica-    MM  Docket  No.  84- 
tions  Corp,  lom  File  No. 

BPCT-*«0705KC 


For  Construction  Permit  Bloomington. 
Indiana. 

Adopted:  October  15, 1984. 

Released:  November  2, 1984. 

By  the  Chief,  Video  Services  Division. 

1.  The  Commission,  by  the  Chief. 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  of  Area  Christian 
Television,  Inc.  (ACT),  Haynes 
Communications  Co.  (Haynes),  and 
Mississinewa  Commimications 
Corporation  (Mississinewa)  for""' 
authority  to  construct  a  new  commerical 
television  station  on  Channel  42. 
Bloomington,  Indiana. 

2.  The  effective  radiated  power, 
antenna  heights  above  average  terrain 
and  other  technical  data  submitted  by 
the  applicants  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  which  would  be 
served  by  each.  Consequently,  the  areas 
and  populations  which  would  be  within 


the  predicted  64  dBu  (Grade  B]  contours, 

together  with  the  availability  of  other 
television  service  of  Grade  B  or  greater 
intensity,  will  be  considered  under  the 
standard  comparative  issue,  for  the 
purpose  of  determining  whether  a 
comparative  preference  should  accrue  to 
any  of  the  applicants. 

3.  No  determination  has  been  reached 
that  the  tower  heights  and  locations 
proposed  by  ACT  and  Mississinewa 
would  not  constitute  a  hazard  to  air 
navigation.  Accordingly,  an  issue 
regarding  this  matter  will  be  specificed.' 

4.  Section  73.685(f)  of  the 
Commission's  Rules  requires  an 
applicant  proposing  to  use  a  directional 
antenna  to  include  a  tabulation  of 
relative  field  pattern,  oriented  so  the  0* 
corresponds  to  True  North  and 
tabulated  at  least  every  10*  plus  any 
minima  or  maxima.  Mississinewa  has 
not  supplied  this  data.  Accordingly,  the 
applicant  will  be  required  to  submit  an 
amendment  with  the  appropriate 
information,  to  the  presiding 
Administrative  Law  Judge  and  a  copy  to 
the  TV  Branch,  Mass  Media  Bureau, 
within  20  days  after  this  Order  is 
released. 

5.  The  geographical  coordinates  in 
Section  V-C  differ  from  those  given  in 
Section  V-G  of  Haynes'  and 
Mississinewa's  applications. 
Accordingly,  each  applicant  will  be 
required  to  submit  an  amendment 
specifying  the  correct  geographical 
coordinates  and  any  related  technical 
exhibit  which  would  be  affected  by  the 
change  in  coordinates,  to  the  presiding 
Administrative  Law  )udge  within  20 
days  after  the  release  of  this  Order. 

6.  Except  as  indicated  by  the  issue 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest  convenience,  and  necessary. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

7.  Accordingly,  rt  is  ordered,  that 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  the 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  whether  there  is  a 


■  The  Commission  is  not  In  receipt  of  FAA's 
detenninations  for  the  towers  proposed  by  ACT  and 
Mississinewa. 


reasonable  possibility  that  the  tower 
height  and  location  proposed  by  Area 
Christian  Television,  Inc.  and 
Mississinewa  ConunimicatioQS 
Corporation  would  each  constitute  a 
^azard  to  air  navigation. 

\^  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest, 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted, 

8.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

9.  It  is  further  ordered,  that 
Mississinewa  Communications 
Corporation  shall  submit  an  amendment 
providing  the  information  required  by 

S  73.685(f)  of  the  Commission's  Rixles,  to 
the  presiding  Administrative  Law  Judge 
and  a  copy  to  TV  Branch,  Mass  Media 
Bureau,  within  20  days  after  the  data  of 
the  release  of  this  Order. 

10.  It  is  further  ordered,  that  Haynes 
Commimications  Co,  and  Mississinewa 
Communications  Corporations  shall 
each  submit  an  amendment  correcting 
the  geographical  coordinates  and  any 
related  technical  exhibit  affected  by  the 
changes  in  coordinates,  to  the  presiding 
Administrative  Law  Judge  within  20 
days  after  the  release  of  this  Order, 

11.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

S  1.221(c]  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

12.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  i  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  notice  as  requied  by 

S  73.3594(g)  of  the  Rules. 

Federal  Communication*  Commission. 

Roy  |.  Stewart 

Chief.  Video  Servicea  Division,  Mass  Media 

Bureau. 

|FR  Doc.  84-20020  FtUd-iC  a:«6  am| 
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(MM  Oockat  No*.  84-1002,  at  aL;  FN*  No*. 
BPCT-440530  KF,  Ct  aL] 

Baytown  ConMnunity  Broadcasting; 
Ltd,  et  al.;  Hearing  Designation  Order 


In  re  applications  of: 

Baytown  Commimity 

Broadcacting.  Ltd. 

Leonora  Reyea .     ,     ,  , . 


Neil  L  Sander*. 


Villa-Raeva.  Ltd- 


]osie  Montgomery.  Newton 
Hopkins  and  Neicy 
McCoy  d.b.a.  Pleasant 
Spring  Broadcasting. 


MM  Doclcet  .No.  S4- 

1002  File  No. 
BPCT-840530KF. 

MM  Doclcel  No.  M- 

1003  File  No. 
BPCT-84O702KG. 

MM  Doclcet  No.  84- 

1004  File  No. 
BPCT-84070eKR 

MM  Oocicet  No.  S4- 

1005  File  No. 
BPCT-84O710ICK. 

MM  Docket  No.  (M- 
lOCe  File  No. 
BPCT-8«)niKH. 


For  Construction  Permit  Baytown,  Texas. 
Adopted:  October  15, 1984. 
Released:  November  2. 1984. 

By  the  Chief,  Video  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority  has  before  it  the 
above-captioned  mutually  exclusive 
apphcations  of  Baytown  Community 
Broadcasting  (BCB).  Leonora  Reyes 
(Reyes).  Neil  L  Sanders  (Sanders),  Villa- 
Reeve  Ltd.  (Villa  Reeve),  and  )osie 
Montgomery.  Newton  Hopkins  and 
Neicy  McCoy  d.b.a.  Pleasant  Spring 
Broadcasting  (Pleasant  Spring)  for 
authority  to  construct  a  new  commercial 
television  station  on  Channel  57, 
Baytown,  Texas. 

2.  Section  V-C,  Item  10.  FCC  Form 
301,  requires  that  an  apphcant  submit 
figures  for  the  area  and  population 
within  its  predicted  Grade  B  contour. 
Pleasant  Spring  has  stated  84  square 
miles  as  its  Grade  B  coverage  area.  This 
is  obviously  wrong.  Consequently,  we 
are  unable  to  determine  whether  there 
would  be  a  significant  di^erence  in  the 
size  of  the  area  and  population  that  each 
applicant  proposes  to  serve.  Pleasant 
Spring  will  be  required  to  submit  an 
amendment  showing  the  correct 
information,  within  20  days  after  this 
Order  is  released,  to  the  presiding 
Administrative  Law  Judge.  If  it  is 
determined  that  there  is  a  significant 
disparity  between  the  areas  and 
populations,  the  presiding 
Administrative  Law  Judge  will  consider 
it  under  the  standard  comparative  issue. 

3.  No  determination  has  been  made 
that  the  tower  heights  and  locations 
proposed  by  Reyes,  Sanders,  Villa- 
Reeve  and  Pleasant  Spring  would  not 
constitute  a  hazard  to  air  navigation. 


Accordingly,  an  appropriate  issue  will 
be  specified. 

4.  Since  grant  of  Pleasant  Spring's 
application  would  constitute  a  major 
environmental  action  as  defined  by 

§  1.1305(a)  of  the  Commission's  Rules. 
Pleasant  Spring  is  required  to  submit  the 
environmental  impact  information 
described  in  S  1.1311.  Accordingly, 
Pleasant  Spring  will  be  required  to  file, 
within  20  days  of  the  release  of  this 
Order,  its  environmental  narrative 
statement  with  the  presiding 
Administrative  Law  Judge.  In  addition,  a 
copy  shall  be  filed  with  the  Chief.  Video 
Services  Division,  who  will  then  proceed 
in  accordance  with  the  provisions  of 
9  1.1313(b).  Accordingly.  S  1.1317  of  the 
Rules  will  be  waived  to  the  extent  that 
the  comparative  phase  of  the  case  will 
be  allowed  to  begin  before  the 
environmental  phase  is  completed.  See 
Golden  State  Broadcasting  Corp.,  71 
F.C.C.  2d  229  (1979)  recon.  denied  sub 
nom.  Old  Pueblo  Broadcasting  Corp.,  83 
F.C.C.  2d  337  (1980). 

5.  Pleasant  Spring  failed  to  submit  a 
complete  contour  map  which  is  required 
by  Question  10.  Section  V-C.  FCC  Form 
301.  Consequently,  Pleasant  Spring  will 
be  required  to  submit  an  appropriate 
map  within  20  days  of  the  mailing  of  this 
Order  to  the  presiding  Administrative 
Law  Judge. 

6.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  pubhc 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

7.  Accordingly.  It  is  Ordered,  that 
pursuant  to  Section  309(e]  of  the  . 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

(1)  To  determine  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by 
Leonora  Reyes.  Neil  I.  Sanders.  Villa- 
Reeve,  Ltd.,  and  Pleasant  Broadcasting 
would  each  constitute  a  hazard  to  air 
navigation. 

(2)  If  a  final  environmental  impact 
statement  is  issued  with  respect  to 
Pleasant  Spring  Broadcasting  which 
concludes  that  the  proposed  facilities 
are  likely  to  have  an  adverse  effect  on 


the  quality  of  the  environment: 

(a)  To  determine  whether  the  proposal 
is  consistent  with  the  National 
Environmental  Policy  Act.  as 
implemented  by  {  1.1301-1319  of  the 
Commission's  Rules;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  qualified  to  construct  and 
operate  as  proposed. 

(3)  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

(4)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

8.  It  is  further  ordered,  that  Pleasant 
Spring  Broadcasting  shall  submit  an 
amendment  stating  the  correct  area 
within  its  predicted  Grade  B  contour 
within  20  days  after  this  Order  is 
released,  to  the  presiding  Administrative 
Law  Judge. 

9.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  IS 
MADE  A  PARTY  RESPONDENT  to  this 
proceeding  with  respect  to  issue  1. 

10.  It  is  further  ordered,  that  Pleasant 
Spring  Broadcasting  shall  submit  an 
appropriate  contour  map  as  required  by 
question  10  of  Section  V-C,  F.C.C.  Form 
301,  to  the  presiding  Administrative  Law 
Judge  within  20  days  after  the  date  of 
the  release  of  this  Order. 

11.  It  is  further  ordered,  that,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

S  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  to  present  evidence  on  the  issues 
specified  in  this  Order. 

12.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  %  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
9  73.3594(g)  of  the  rules. 

Federal  Communications  Commission.       r 

Roy  |.  Stewart, 

Chief.  Video  Services  Division,  Mass  Media 
Bureau. 

(FR  Doc.  a4-28R28  Piled  11-14-84:  S:45  am) 
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[MM  Docket  No*.  •4-1008.  et  aL,;  FN*  No*. 
•40  811  KQr.etal.] 

Contemporary  Communications;  Inc., 
et  al^  Hearing  Designation  Order 

In  re  applications: 

Contemporary  Communica-    MM  Docket  No.  84- 
tions.  In&  lOOe  File  No. 

BPCT-840511KG. 

|ohn  R.  Powley _ MM  Docket  No.  84- 

1010  File  No 
BPCT-840709KE. 
Grand    Canyon    Television    MM  Docket  No.  84- 
Co..  Inc.  1011  File  No. 

BPCT-840711KP. 
Canyon       Communications    MM  Docket  No.  84- 
Co.  1012  File  No. 

BPCT-840711KR. 


For  construction  permit  for  new  television 
station.  ICingman.  Arizona. 

Adopted:  October  17, 1984. 

Released:  November  2, 1984. 

By  the  Chief,  Video  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above — captioned  mutually  exclusive 
applications  for  authority  to  construct  a 
new  commercial  television  station  on 
Channel  6.  Kingman,  Arizona. 

2.  The  Commission  is  not  in  receipt  of 
a  determination  from  the  Federal 
Aviation  Administration  that  the  tower 
height  and  location  proposed  by  each 
applicant  would  not  constitute  a  hazard 
to  air  navigation.  Accordingly,  an  issue 
regarding  this  matter  will  be  specified. 

3.  The  effective  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
the  applicants  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  that  each 
purposes  to  serve.  Consequently,  the 
areas  and  populations  which  would  be 
within  the  predicted  64  dBu  (Grade  B) 
contour,  together  with  the  availability  of 
other  television  service  of  Grade  B  or 
greater  intensity,  will  be  considered 
under  the  standard  comparative  issue, 
for  the  purpose  of  determining  whether 
a  comparative  preference  should  accrue 
to  any  of  the  appHcants. 

4.  Grand  Canyon  Television  Co.,  Inc. 
(Grand  Canyon)  proposes  to  use  a 
directional  antenna.  Section  73.685(e)  of 
the  Commission's  Rules  limits  the 
maximum-to-minimum  ratio  of  a  VHF 
directional  antenna  to  lOdB.  Grand 
Canyon's  antenna  would  have  a 
maximum-to-minimum  ration  of  15dB.  A 
waiver  has  been  requested.  Accordingly, 
an  appropriate  issue  will  be  specified  to 
determine  whether  waiver  of  9  73.685(e) 
is  warranted. 

5.  FCC  Form  301,  Section  V-C.  Item  16 
asks  if  a  grant  of  this  application  would 
be  a  major  environmental  action. 


Canyon  Communications  Company 
responded  with  a  negative  answer, 
explaining  that  the  tower  would  not  be 
over  300  feet  above  ground  level.  Its 
response  to  Section  V-G.  Item  5  and  its 
vertical  sketch  show  the  overall  tower 
height  to  be  323  feet.  Since  grant  of 
Canyon  Communications  Company's 
application  would  constitute  a  major 
environmental  action  as  defined  by 
9  1.1305(a)  of  the  Commission's  Rides, 
Canyon  Communications  is  required  to 
submit  the  environmental  impact 
information  described  in  9  1.1311. 
Accordingly.  Canyon  Communications 
will  be  required  to  file,  within  20  days  of 
the  release  of  this  Order,  its 
environmental  narrative  statement  with 
the  presiding  Administrative  Law  Judge. 
In  addition,  a  copy  «hall  be  filed  with 
the  Chief.  Video  Services  Division,  who 
will  then  proceed  in  accordance  with  the 
provisions  of  9  l:1313(b).  Accordingly, 
9  1.1317  of  the  Rules  will  be  waived  to 
the  extent  that  the  comparative  phase  of 
the  case  will  be  allowed  to  begin  before 
the  environmental  phase  is  complete. 
See  Golden  State  Broadcasting  Corp.,  71 
F.C.C.  2d  229  (1979),  recon.  denied  sub 
nom.  Old  Pueblo  Broadcasting  Corp.,  83 
F.C.C.  2d  337  (1980). 

6.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

7.  Accordingly,  it  is  ordered,  that 
pursuant  to  Section  30g(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  with  respect  to  each 
of  the  applicants  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  each 
would  constitute  a  hazard  to  air 
navigation. 

2.  To  determine  with  respect  io  Grand 
Canyon  whether  circumstances  exist 
which  would  warrant  to  waiver  of 

9  73.685(eJ  of  the  Commission's  Rules. 

3.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to 
Canyon  Commimications  Company 
which  concludes  that  the  proposed 
facilities  are  likely  to  have  an  adverse 
effect  on  the  quality  of  the  environment. 


(a)  To  determine  whether  the  proposal 
is  consistent  with  the  National 
Environmental  Policy  Act,  as 
implemented  by  99  1 1301-1319  of  the 
Commission's  Rules;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  quahfied  to  construct  and 
operate  as  proposed. 

4.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

5.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

8.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

9.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

9  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  data  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

10.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  9  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
9  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 

Roy ).  Stewart 

Chief.  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc  84-28010  Filed  11-14-S4:  Sr4S  UB] 
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(MM  Docket  Nos.  84-1015,  at  aU  Rl«  Nos. 
BP-831202AE,  at  al.] 

IMoore  County  Radio  Co.,  et  al^ 
Hearing  Designation  Order 

In  re  Applications  of: 

Moore   County   Radio   Co..    MM  Docket  No.  84- 
Lynchburg.  TN.  lois  File  No.  BP- 

831202AE. 
Has:  1290  kHz.  1  kW. 

DA-D. 
Req:  870  kHz.  1  kW. 
D. 
Cook  Communications.  Inc..    MM  Docket  No.  84- 
Valley  Head.  AL.  1018  File  No.  BP- 

840330AC. 
Req:  870  kHz,  5  kW. 
D. 
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For  Construction  Permit 
Adopted:  October  16. 1964. 
Released  November  2, 1984. 
By  the  Chief.  Mass  Media  Bureau. 

1.  The  Commission,  by  the  Chief, 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration:  (a)  The  mutually 
exclusive  applications  of  Moore  County 
Radio  Company  ("Moore")  and  Cook 
Communications,  Inc.  ("Cook");  (b)  a 
petition  to  deny  the  Cook  application 
filed  by  DeKalb  Broadcasting,  Inc. 
("DeKalb");  and  (c)  related  pleadings. 

2.  In  its  petition,  DeKalb,  licensee  of 
AM  station  WFPA,  Fort  Payne, 
Alabama,  contends  first  that  Cook  chose 
Valley  Head  as  its  city  of  license  in 
order  to  circumvent  the  requirements  of 
Section  73.37(e),  its  real  intention  being 
to  serve  the  larger,  nearby  community  of 
Ft.  Payne.  DeKalb  acknowledges  that 
the  Commission  recently  abolished  the 
presumptions  of  the  suburban 
community  policy.  Suburban 
Community  Policy.  93  FCC  2d  436  (1983). 
Petitioner  argues,  however,  that 
newspaper  articles  quoting  a  Cook 
director  affirmatively  demonstrate  that 
Cook  intends  to  serve  Ft.  Pajoie,  while 
listing  Valley  Head  as  its  city  of  license. 

'  The  article,  however,  simply  reports  a 
statement  to  the  effect  that  Valley  Head 
was  chosen  because  the  Fort  Payne 
market  was  full.  Assuming  the  report  to 
be  accurate,  no  intentions  can  fairly  be 
inferred  from  this  statement,  we  believe. 
In  any  event,  we  do  not  recognize 
newspaper  articles  as  sufficient  support 
for  a  factual  allegation.  Mississippi 
Authority  for  Educational  Television,  79 
FCC  2d  577,  579  (1980). 

3.  Petitioner  further  alleges  that  Valley 
Head  is  not  a  community  for  licensing 
purposes.  Valley  Head,  however,  is 
listed  in  the  1980  U.S.  Census  and 
referred  thereto  as  a  "town",  which 
designation  is  alone  sufficient  to  qualify 
it  as  a  community.  Revision  ofFM 
Assignment  Policies  and  Procedures,  51 
RR  2d  807,  816  (1982).  Additionally. 
Valley  Head  has  a  mayor,  town  council 
and  local  government  agencies.  Under 
these  circumstances.  DeKalb's  argument 
is  totally  without  merit. 

4.  As  indicated  by  tlie  issues  specified 
below,  the  applicants  are  qualified  to 
construct  and  operate  as  proposed. 
However,  since  the  proposals  are 
mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding.  As  the  proposals  are  for 
different  communities,  we  will  specify 
an  issue  to  determine  pursuant  to 
section  307(b)  of  the  Communications 
Act  of  1934,  as  amended,  which 
proposal  would  better  provide  a  fair, 
efficient,  and  equitable  distribution  of 


radio  service.  We  will  also  specify  a 
contingent  comparative  issue,  should 
such  an  evaluation  of  the  proposals 
prove  warranted. 

5.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  appUcations  are 
designated  for  hearing  in  a  consolidated 
proceeding  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine:  (a)  the  areas  and 
populations  which  would  receive 
primary  aural  service  from  the  proposals 
and  the  availability  of  other  primary 
service  to  such  areas  and  populations, 
and  (b)  in  light  thereof  and  pursuant  to 
section  307(b)  of  the  Communications 
Act  of  1934,  as  amended,  which  of  the 
proposals  would  better  provide  a  fair, 
efBcient  and  equitable  distribution  of 
radio  service. 

2.  To  determine,  in  the  event  it  is 
concluded  that  a  choice  between  the 
applicants  should  not  be  based  solely  on 
considerations  relating  to  section  307(b]. 
which  of  the  proposals  would,  on  a 
comparative  basis,  better  serve  the 
public  interest. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

6.  It  is  further  ordered,  that  the 
petition  to  deny  flied  by  DeKalb 
Broadcasting,  Inc.  is  denied. 

7.  It  is  further  ordered,  that  in  addition 
to  the  copy  served  on  the  Chief,  Hearing 
Branch,  a  copy  of  each  amendment  filed 
in  this  proceeding  subsequent  to  the 
date  of  adoption  of  this  Order  should  be 
served  on  the  Chief  Data  Management 
Staff,  Audio  Services  Division,  Mass 
Media  Bureau,  Room  350, 1919  M  Street 
NW.,  Washington.  DC.  20554. 

8.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  (  1.221(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

9.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  $  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
i  73.3594(g]  of  the  Rules. 


Federal  Comiminicationa  Commismon. 

W.  Jan  Gay. 

Assistant  Chief,  Audio  Serrices  DirisJon. 
Mass  Media  Bureau. 

|FR  Doc.  M-2a821  Filed  11-14-M:  8:4S  unj 
MUJNQ  CODE  S71>-«1-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

trnfomurtkNi  CoN«ction  Submlttad  to 
OMB  for  Review 

AOENCV:  Federal  Deposit  Insurance 
Corporation. 

action:  Notice  of  information  collection 
submitted  to  OMB  for  review  and. 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

Title  of  Information  Collection: 
Application  for  Federal  Deposit 
Insurance — Commercial  Banks  (OMB 
No.  3064-0001). 

Background:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44^iJ.S.C.  Chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  form  SF-83, 
"Request  for  OMB  Review."  for  the 
information  collection  system  identified 
above. 

ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Judy  Mcintosh,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington, 
DC.  20503  and  to  John  Keiper,  Office  of 
the  Executive  Secretary,  Federal  Deposit 
Insruance  Corporation,  Washington, 
DC.  20429. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Office  of 
the  Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  Washington, 
D.C.  20429,  telephone  (202)  389-4446. 

summary:  The  FDIC  is  requesting  OMB 
to  extend  to  November  30, 1987.  the 
expiration  date  of  the  form  FDIC  6200/ 
05  (OMB  No.  3064-0001)  used  by  a  state 
nonmember  bank  to  apply  for  FDIC 
deposit  insurance.  The  application  form, 
which  expires  on  November  30, 1984. 
contains  information  relating  to  the 
factors  which  the  FDIC  is  required  to 
consider  under  section  6  of  the  FDI  Act 
(12  U.S.C.  1816)  before  acting  on  the 
application.  It  is  estimated  that  it  takes 
the  average  applicant  250  hours  to 
prepare  and  submit  the  application. 

Dated:  November  8, 1984. 
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Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 

Deputy  Executive  Secretary. ' 

|FK  Doc.  84-2aaa3  Filed  11-14-M:  8:4S  ainj 
BtLUNQ  COOC  «714-01-ll 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-727-OR] 

Texas;  Amendment  to  Notice  of  a 
Major-Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster^or  the  State  of 
Texas  (FEMA-727-DR),  dated  October 
30, 1984,  and  related  determinations, 
dated:  November  7, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  D.C.  20472  (202)  287-0501. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Texas,  dated  October  30, 
1984,  is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  30, 1984: 

Precinct  One  in  Nueces  County  as  an 
adjacent  area  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

Samuel  W.  Speck. 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

|FR  Doc.  84-2Ser6  Filed  11-14-S4:  8:4S  am] 
BILUNG  CODE  C71*-02-M 


Privacy  Act  of  1974;  Proposed 
Revision  to  Existing  Systems  of 
Records 

agency:  Federal  Emergency 
Management  Agency. 

action:  The  purpose  of  this  system  is  to 
include  an  ethnic/racial  origin  category 
on  forms  maintained  in  the  systems  of 
records  entitled,  "FEMA/NETC-1, 
Student  Application  and  Registration 
Records,  National  Fire  Academy"  and 
"FEMA/NETC-3,  Student  Academic  and 
Course  Records." 

» 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  is 
proposing  to  add  an  ethnic/racial  origin 
category  on  forms  maintained  in  the 
above  two  referenced  systems  of 


records  in  order  to  comply  with 
statistical  reporting  to  the  Equal 
Employment  Opportunity  Commission 
annually  of  minorities  and  women  who 
have  received  training.  The  information 
will  be  provided  by  the  National 
Emergency  Training  Center  in 
Emmitsburg,  Maryland,  to  our  Director, 
Office  of  Equal  Opportunity  in  a 
statistical  format. 

EFFECTIVE  DATE:  The  proposed  revisions 
will  become  effective,  without  further 
notice  on  December  17. 1984.  unless 
comments  dictate  otherwise. 

ADDRESS:  Written  comments  may  be 
sent  or  delivered  to  Rules  Docket  Clerk. 
Federal  Emergency  Management 
Agency,  (Room  835),  500  C  Street.  SW., 
Washington,  D.C.  20472.  Comments 
received  will  be  available  for  pubHc 
inspection  at  the  above  address  during 
normal  working  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

Linda  M.  Keener,  FOIA/Privacy 
Specialist,  (202)  287-0313. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Privacy  Act  of  1974,  as  amended  by 
the  Congressional  Reports  Elimination 
Act  of  1982  (Pub.  L.  97-375).  agencies  are 
required  to  publish  a  notice  of  the 
systems  of  records  they  maintain  that 
are  subject  to  the  Act  only  when  the 
agency  is  establishing  a  new  system  or 
when  it  substantively  alters  an  existing 
system.  A  substantive  change  to  an 
existing  system  is  one  which  would  also 
require  a  "Report  on  New  Systems"  and 
is  described  in  the  Office  of 
Management  and  Budget's  Circular  A- 
108,  Transmittal  Memorandum  No.  1  and 
3.  Thus,  a  change  to  the  system  notice 
that  does  not  require  such  a  report  need 
only  be  described  in  the  Federal 
Register  notice,  without  the  necessity  of 
publishing  the  complete  text  of  the 
notice.  The  new  information  is  being 
printed  in  italics. 

On  November  26, 1982,  (47  FR  53488), 
the  Federal  Emergency  Management 
Agency  published  the  complete  text  of 
the  system  of  records  entitled.  "FEMA/ 
NETC-1,  Student  Application  and 
Registration  Records.  National  Fire. 
Academy."  Revisions  to  this  system  of 
records  were  published  on  March  23, 
1983  (48  FR  12133).  The  complete  text  of 
the  system  of  records  entitled.  "FEMA/ 
NETC-3.  Student  Academic  and  Course 
Records"  was  published  on  November 
26, 1982  (47  FR  53489).  Revisions  to  this 
system  of  records  were  published  on 
March  23, 1983  (48  FR  12133)  and 
October  25. 1983  (48  FR  49376). 


Dated:  November  8, 1984. 

Russell  B.  Clanahan. 

Acting  Director.  Office  of  Public  Affairs. 
Federal  Emergency  Management  Agency. 

FEMA/NETC-1 

SYSTEM  NAME: 

Student  Application  and  Registration 
Records.  National  Fire  Academy. 


CATEOOfllES  OF  RECOROS  M  THE  SYSTEM: 

Files  include  application  forms  and 
other  information  submitted  by  the 
applicants.  Information  collected 
includes,  but  is  not  limited  to,  name,  sex. 
social  security  number,  date  of  birth, 
ethnic/racial  origin,  educational  level 
home  address  and  job  title.  Files 
concerning  students  registered  for 
Academy  courses  include  the  above 
information  in  addition  to  the  next  of  kin 
(in  case  of  emergency),  home  and/or 
business  address,  name  of  course, 
number  of  course  credits,  and  grade,  if 
any,  and  medical  information  in  case  of 
student  injury  or  illness. 


FEMA/NETC-3 

SYSTEM  NAME: 

Student  Academic  and  Course 
Records. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  student  application 
records-FEMA  95-2,  containing  name, 
address,  educational  level,  social 
security  number,  ethnic/racial  origin, 
emergency  management  courses  taken 
and  where,  emergency  management 
organization  and  program  affiliation, 
emergency  management  title,  emergency 
management  telephone  number  and 
length  of  emergency  management 
service,  employer,  business  title  and 
business  telephone  number,  student 
travel  authorization  and  voucher  for 
partial  expense  and  date  and  location  of 
course;  individual  training  records; 
individual  and  business  file  for  National 
Emergency  Training  Center  Catalogs. 
Information  Bulletins,  etc.;  Career 
Development  Individual  files; 
photographs  with  identification; 
MOBDES  training  files;  Career 
Development  directory;  Student  Expense 
files,  completed  Grant-in-aid  forms; 
State  recommendations,  attendance  and 
progress  reports,  student  locators,  and 
related  academic  doctmients. 


(FR  Doc  84-28877  Filed  11-14-M:  »M  mm] 
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FEDERAL  MARlTtME  COMMISSION 
AQrsMiMnt  Fltod 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement  has  been  Hied  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat  733.  75  Stat.  763.  46 
U.S.C  814). 

Interested  parties  may  inspect  and 
may  request  a  copy  of  the  agreement 
and  the  supporting  statement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on  the 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  D.C. 
20573,  within  20  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
S  560.7  of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  121-010673. 

TiUe:  Seattle  Terminal  Agreement. 

Parties: 

Port  of  Seattle  (Port) 

North  Star  Forwarding  Company 
(NSFC) 

Synopsis:  Agreement  No.  121-010673 
provides  for  a  month-to-month  lease 
between  the  Port  and  NSFC  for  a 
parking  lot  at  Terminal  No.  5,  Seattle. 
The  lease  provides  NSFC  with  space  for 
parking  chassis  and  containers  used  in 
their  rail-barge  activity  at  Pier  No.  2. 

Filing  party:  Frank  H.  Clark.  Director 
of  Real  Estate.  Port  of  SeatUe.  Post 
Office  Box  1209.  Seattie.  Washington 
98111. 

By  Order  of  the  Federal  Maritime 
CommiMion. 

Dated  November  8. 1984. 
Francis  C  Humay. 

Secretary. 


(FR  Doc.  11  (MU  FIM  11-t4-M:  B:46  «fn| 
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OoMO  Freight 
Ravocatlons 


Ucenx; 


Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
hcenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 


of  the  Commission  pertaining  to  the 
licensing  of  oceein  freight  forwarders,  46 
CFR  Part  510. 


UoariM 

OMfMolud 

2780 

mc.  dba  FSI.  2609  CabcMW 
Onm.  Hwa»«r  MO  21078. 

Oct  20.1884 

2324-A 

ttmttUt  Sha»ng  Co,  fcic, 
FM  md  Cmlar  BU^  SuM 

Oct  20. 1104. 

450.  SMltta.  WA  Mlig. 

• 

RobartG.  Draw. 

Director,  Bureau  of  Tariffs. 
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FEDERAL  RESERVE  SYSTEM 

Citizens  Bancshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  6. 1984. 

A.  FEOERAL  RESERVE  BANK  OF 
CLEVELAND  (Lee  S.  Adams.  Vice 
President)  1455  East  Sixtii  Sfreet. 
Cleveland.  Ohio  44101: 

1.  Citizens  Bancshares,  Inc., 
Salineville,  Ohio;  to  acquire  51  percent 
of  the  voting  shares  of  The  Miners  and 
Mechanics  Savings  and  Trust  Company. 
Steubenville,  Ohio. 

B.  FEDERAL  RESERVE  BANK  OF 
RICHMOND  (Lloyd  W.  Bostian,  Jr.,  Vice 
President)  701  East  Byrd  Stieet. 
Richmond,  Virginia  23261: 


1.  Old  National  Bancorp,  Inc., 
Martinsburg,  West  Virginia;  to  acquire 
100  percent  of  the  voting  shares  of  The 
Empire  National  Bank  of  Clarksburg, 
Clarksburg,  West  Virginia. 

C  FEOERAL  RESERVE  BANK  OF 
ATLANTA  (Robert  E.  Heck,  Vice 
President)  104  Marietta  Street.  NW.. 
Atianta,  Georgia  30303: 

1.  Citizens  Corporation,  Eastman, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  90  percent  of  the 
voting  shares  of  Citizens  Bank  and  Trust 
Company,  Eastman,  Georgia. 

D.  FEDERAL  RESERVE  BANK  OF 
CHICAQO  (Franklin  D.  Dreyer,  Vice 
President]  230  South  LaSaUe  Street, 
Chicago,  Illinois  60690: 

1.  Badger  Bank  Services,  Inc., 
Cassville,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  95 
percent  or  more  of  the  voting  shares  of 
Badger  State  Bank,  Cassville. 
Wisconsin. 

2.  Illini  Community  Bancorp,  Inc., 
Springfield,  Illinois;  to  merge  with 
Sagamon  Banc  Shares,  Inc.,  Springfield. 
Illinois,  thereby  indirectly  acquiring  100 
percent  of  the  voting  shares  of  Rrst 
State  Bank  of  Danvers.  Danvers,  Illinois. 

3.  Lone  Rock  Bancorporation,  Lone 
Rock,  Iowa;  to  become  a  bank  holding 
company  by  acquiring  99  percent  of  the 
voting  shares  of  The  Lone  Rock  Bank, 
N.A.,  Lone  Rock.  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  9, 1984. 
lotneo  McAfev, 
Associate  Secretary  of  the  Board. 

(FR  Doc  •4-2SaS«  Filsd  11-1»-M;  ftW  im) 
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First  Bankshares,  Inc.,  et  al.; 
Applications  to  Engage  de  Novo  in 
Permissible  NonbanMng  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(t)(8))  and  (  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  eiher  directly  or  through 
a  subsidiary,  in  a  nonbanking  activity 
that  is  listed  in  {  225.25  of  Regulation  Y 
as  closely  related  to  banldng  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


^ 
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inspection  at  the  offices  of  the  Board  of 
governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consununation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoutTd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  if  a  hearing, 
identifying  spec    cally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  6, 1984. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  First  Bankshares,  Inc., 
Barboursville,  West  Virginia;  to  engage 
de  novo  in  acting  as  agent  in  the  sale  of 
credit  Ifie  insurance  sold  in  connection 
with  extensions  of  credit  by  its  bank 
subsidiary,  The  First  State  Bank. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Fourth  National  Corporation,  Tulsa, 
Oklahoma;  to  engage  do  novo  through 
its  subsidiary.  Summit  Money  Managers, 
Tulsa,  Oklahoma,  in  providing 
investment  advisory  and  management 
services  to  employee  benefit  plans  and 
their  fiduciaries  and  individuals. 
Company  will  also  offer  investment 
advisory  services  in  the  area  of  stocks, 
bonds,  options  and  cash  equivalents. 

C  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard.  Street.  Dallas,  Texas 
75222; 

1.  Swiss  Avenue  Bankshares,  Inc., 
Dallas,  Texas;  to  engage  de  novo  in 
making  and  servicing  loans  and  other 
extensions  of  credit,  for  its  own  account 
or  for  the  account  of  others,  to  include 
origination  purchase,  or  sale  of 
industrial  revenue  bonds  and  other 
loans  such  as  would  be  made  by  a 
mortgage  or  commercial  finance 
company. 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  9, 1984. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc  ai-ZSMO  Filed  n-14-M:  *Ai  ■m| 
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The  Marine  Corp.;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  \  225.1A  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (49 
Federal  Register  794)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  IJnless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concenfration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  December  7, 
1984. 
A.  Federal  Reserve  Bairic  of  Chicago 

(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  The  Marine  Corporation, 
Milwaukee,  Wisconsin:  to  acquire  100  of 
the  voting  shares  of  Independence  Bank 
Group,  Inc.,  Waukesha.  Wisconsin, 
thereby  indirectly  acquiring 
Independence  Bank  Brookfield, 
Brookfield,  Wisconsin;  Independence 
Bank  Elkhom  (N.A.).  Elkhom. 
Wisconsin;  Independence  Bank, 
Kenosha,  N.A.,  ICenosha,  Wisconsin; 
Independence  Bank  Madison  (N.A.). 
Monona,  Wisconsin;  Independence 
Bank  New  Berlin.  New  Berlin, 
Wisconsin;  Independence  Bank 
Oconomowoc  (N.A.),  Oconomowoc, 
Wisconsin;  Independence  Bank, 
Waukesha  (N.A.),  Waukesha, 
Wisconsin;  and  independence  Bank 
Wauwatosa  (N.A.),  Wauwatosa. 
Wisconsin. 

The  Marine  Corporation  has  also 
applied  to  acquire  Independence  Trust 
Company,  Waukesha,  Wisconsin, 
engaging  in  general  trust  company 
activities;  and  Independence  Mortgage 
Company.  Inc.,  New  Beriin.  Wisconsin, 
engaging  in  making  and  acquiring  loans 
for  placement  of  sale  in  a  secondary 
mortgage  market,  and  to  service 
mortgage  loans  for  affiliates  and 
customers. 

Board  of  Governors  of  the  Federal  Reserve 
Sy.stem,  November  9. 1984. 
laineo  McAfee. 

Associate  Secretary  of  the  Board. 

|FK  Doc.  ■!  MBBl  Filed  11-14-M^  •:45  ua] 
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GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Office  of  Policy  and 
Management  Systems,  GSA. 

action:  Notice. 

summary:  The  General  Services 
Administration  (GSA)  has  requested  the 
Office  of  Management  and  Budget 
(OMB)  to  review  and  approve  the 
extension  of  four  information 
collections. 

ADDRESSES:  Send  comments  to  Franklin 
S.  Reeder,  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington.  D.C.  20503. 
and  to  William  W.  Hiebert.  GSA 
Clearance  Officer.  General  Services 
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Administration  (ATRAT),  Washin^on, 

D.C.  20405. 

rom  RMTMCR  iNTonnATiOH  contact: 

See  Iwlow. 

1.  Purpose. 

a.  Description  of  Property  for  Possible 
Leasing.  Lessor's  Annual  Cost 
Statement,  Proposal  to  Lease  Space. 
Hiis  collection  describes  property  for 
possible  leasing  to  the  Federal 
Government  and  is  used  by  GSA  to 
obtain  offers  in  a  standardized  format 
for  evaluation.  Respondents  and 
responses  2.075;  hours  18,000.  Contact: 
Hilary  Peoples,  Public  Buildings  Service 
(202-566-0638). 

b.  US.  Government  Lease  for  Real 
Property.  This  collection  provides 
information  concerning  leasehold 
interests  in  real  property  from  private 
ownership  to  the  Government. 
Respondents  and  responses  2.400;  hours 
9,000.  Contact:  Audrey  Harris,  Office  of 
Federal  Supply  and  Services  (703-557- 
1234). 

c.  Transfer  Order  Surplus  Personal 
Property/Continuation  Sheet.  This 
requirement  enables  State  and  local 
organizations  authorized  by  law  to 
apply  for  the  donation  of  Federal 
surplus  personal  property  for  use  by 
eligible  donees.  Respondents  and 
responses  63,000;  hours  18,900.  Contact: 
Jerome  Jackson,  Office  of  Finance  (202- 
566-1260). 

d.  Real  Property  Owned  or  Leased 
Inventory.  Information  from  this 
collection  is  used  to  maintain  an 
inventory  of  all  Federal  real  property 
holdings  and  to  prepare  a  detailed  and 
summary  inventory  repwrt.  Respondents 
93.  responses  186,  hours  372. 

2.  Obtaining  copies  of  proposals. 
Copies  of  these  proposals  may  be 
obtained  from  the  Directives  and 
Reports  Management  Branch  (ATRAI), 
Room  3007,  GS  Building.  Washington, 
D.C.  20405  (202-566-0666). 

Dated:  November  7. 1984. 
Ftank ).  SabadiiL 
Director,  Information  Management  Division. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  DiMMe  Control 

MOSH  Board  of  Scientific  Counselors; 


In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
National  Institute  for  Occupational 


Safety  and  Health  (NIOSH)  committee 
meeting: 

Name:  Board  of  Scientific  Counselors. 

Date:  December  11-12. 1984. 

Place:  Auditoriiun  E  Centers  for  Disease 
Control.  1600  Clifton  Raod.  NR.  Atlanta. 
Georgia  30333. 

Time  and  type  of  meeting:  Closed  9:00  a.m. 
to  4:30  p.in.— December  11, 1984,  Open  9:00 
a.m.  to  3:00  p.m. — December  12, 1984. 

Contact  person:  Elliott  S.  Harris.  Ph.D.. 
Executive  Secretary.  NIOSH  Board  of 
Scientific  Counselors,  NIOSH,  CDC,  Building 
1,  Room  3007. 1800  Clifton  Road,  NE..  Atlanta. 
Georgia  30333.  Phone:  (404)  329-3773. 

Purpose:  The  Board  is  charged  with 
advising  the  Director  of  the  National  Institute 
for  Occupational  Safety  and  Health  on  the 
scientiflc  quality  and  efficacy  of  the 
Institute's  research  as  related  to  the 
Institute's  goals. 

Agenda:  Agenda  items  for  the  meeting  will 
include  annoimcements.  consideration  of 
minutes  of  the  previous  meeting,  and  future 
meeting  dates.  Beginning  at  9HX)  a.m.  through 
4:30  p.m.,  December  11,  the  site  visit  teams 
will  discuss  their  review  and  evaluation  of 
NIOSH  intramural  programs  and  projects 
conducted  by  NIOSH.  This  portion  of  the 
meeting  will  be  closed  to  the  public  in 
accordance  with  the  provisions  set  forth  in 
Section  552b(c)(6),  Title  5  U.S.  Code,  and  the 
Determination  of  the  Director.  Centers  for 
Disease  Control,  pursuant  to  Pub.  L  92-463. 

The  portion  of  the  meeting  so 
indicated  is  open  to  the  public  for 
observation  and  participation.  Anyone 
wishing  to  make  an  oral  presentation 
should  notify  the  contact  person  listed 
above  as  soon  as  possible  before  the 
meeting.  The  request  should  state  the 
amount  of  time  desired,  the  capacity  in 
which  the  person  will  appear,  and  a 
brief  outline  of  the  presentation.  Oral 
presentations  will  be  scheduled  at  the 
discretion  of  the  Chairperson  and  as 
time  permits.  Anyone  wishing  to  have  a 
question  answered  during  the  meeting 
by  a  scheduled  speaker  should  submit 
the  question  in  writing,  along  with  his  or 
her  name  and  affiUation,  through  the 
Executive  Secretary  and  as  time 
permits,  appropriate  questions  will  be 
asked  of  the  speakers. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

A  roster  of  members  and  other 
relevant  information  regarding  the 
meeting  may  be  obtained  from  the 
contact  person  Usted  above. 

Dated:  November  8. 1964. 
Jeffrey  P.  KopUn, 
Acting  Director,  Centers  for  Disease  Control. 

(FR  Doc.  S4-2ge7S  FIM  11-14-M:  S4S  im] 
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Public  Health  Service 

Food  and  Drug  Administration; 
Statement  of  Organizations,  Functions, 
and  Delegations  of  Autt>ortty 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement. of 
Organizations,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  [as  amended  most  recently  in 
pertinent  parts  at  45  FR  76518, 
November  19, 1980,  and  47  FR  3607, 
January  26, 1982)  is  amended  to  reflect 
the  merging  of  the  Executive  Director  of 
Regional  Operations  (EDRO)  into  the 
Office  of  Regulatory  Affairs  (ORA).  This 
proposed  reorganization  will  assist  the 
Food  and  Drug  Administration  (FDA)  in 
strengthening  the  accountability  of  the 
regulatory/compliance  activities  of  the 
agency  and  achieve  efficiencies  in 
conducting  these  activities.  Merging 
these  regulatory  and  compliance 
functions  will  provide  more  efficient  and 
effective  overall  coordination  by 
combining  similar  functions  and 
emphasizing  FDA's  commitment  to 
regulatory  and  compliance  activities. 
This  merger  will  also  facilitate  the 
coordination  and  training  of  FDA  field 
personnel  to  assure  their  activities  are 
consistent  with  Headquarters  policy  as 
the  field  personnel  interact  with 
regulated  industries  in  their  respective 
scientific  and  technological  fields.  The 
structure  of  ORA  will  consist  of:  the 
Office  of  Enforcement,  comprised  of  two 
divisions;  the  Office  of  Regional 
Operations,  comprised  of  four  divisions; 
and  the  Office  of  Regulatory  Resources 
Management,  comprised  of  two 
divisions. 

Section  HF-B,  Organization  and 
Functions  is  amended  as  follows: 

1.  Delete  paragraph  (f)  Office  of 
Regulatory  Affairs  (HFA4)  and  insert  a 
new  paragraph  (f).  Office  of  Regulatory 
Affairs  (HFA4)  reading  as  follows: 

(f)  Office  of  Regulatory  Affairs 
(HFA4).  Advises  and  assists  the 
Commissioner  and  other  key  officials  on 
regulations  and  compliance-oriented 
matters  that  have  an  impact  on  policy 
development  and  execution  and  long-    , 
range  program  goals. 

Coordinates,  interprets,  and  evaluates 
the  agency's  overall  compliance  efforts; 
as  necessary,  establishes  compliance 
policy  or  recommends  policy  to  the 
Commissioner. 

Stimulates  an  awareness  within  the 
agency  of  the  need  for  prompt  and 
positive  action  to  assure  compliance  by 
regulated  industries;  works  to  assure  an 
effective  and  uniform  balance  between 
volimtary  and  regulatory  compliance 


and  agency  responsiveness  to  consumer 
needs. 

Directs  and  coordinates  the 
rulemaking  activities  of  the  agency, 
including  preparation  of  Federal 
Register  material,  in  coordination  with 
the  regulations  management  unit  of  PHS, 
the  Department's  executive  secretariat, 
and  the  Office  of  the  General  Counsel. 

Evaluates  and  coordinates  all 
proposed  legal  actions  to  ascertain 
compliance  with  regulatory  policy  and 
"S  enforcement  objectives. 

Executes  direct  line  authority  over  all 
agency  field  operations:  develops, 
issues,  approves,  or  dears  proposals 
and  instructions  affecting  field 
-  activities;  serves  as  the  central  point 
within  the  agency  through  which 
Headquarters  offices  obtain  field 
support  services. 

Provides  direction  and  counsel  to 
Regional  Food  and  Drug  Directors  in  the 
implementation  of  policies  and 
operational  guidelines  that  form  the 
framework  for  management  of  agency 
,     field  activities. 

Develops  and/ or  recommends  to  the 
Commissioner  policy,  programs,  and 
plans  for  activities  between  the  agency 
and  State  and  local  agencies; 
administers  the  agency's  overall 
Federal-State  program  and  policy; 
coordinates  the  program  aspects  of 
agency  contracts  with  State  and  local 
counterpart  agencies. 

Evaluates  the  overall  management 
and  capabilities  of  the  agency's  field 
organization;  initiates  action  to  improve 
the  management  of  field  activities  and 
coordinates  the  formulation  and 
management  of  career  development 
plins. 

Directs  and  coordinates  the  agency's 
emergency  preparedness  and  civil 
defense  program. 

Operates  the  Federal  Medical 
Products  Quality  Assurance  Program  for 
the  agency. 

(f-1)  Office  of  Regulatory  Resource 
Management  (HFA4A).  Coordinates 
agencywide  voluntary  compliance  and 
industry  information  activities. 

Serves  as  the  agency  lead  office  in 
developing  and  maintaining 
international  regulatory  policy  and 
activities  to  assure  U.S.  consumers  the 
same  degree  of  protection  from  imported 
products  as  from  domestically  produced 
products.  Develops  regulatory  poHcies 
and  goals  for  input  into  the  agency 
international  strategy  plan. 

Serves  as  the  agency  lead  office,  in 
cooperation  with  the  Office  of  Health 
Affairs,  in  initiating,  coordinating,  dnd 
offering  specific  regulatory  bilateral 
agreements  and  Memoranda  of 
Understanding  (MOU's)  to  foreign 
countries. 


Provides  poHcy  direction  to  other 
agency  components  in  the  initiation, 
development,  and  recommendation  of 
specific  domestic  regulatory  bilateral 
agreements  and  MOU's  with  other 
governments. 

Provides  technical  input  for  the  Office 
of  Regulatory  Affairs  quality  assurance 
program  as  it  pertains  to  assuring  the 
consistency  and  adequacy  of  field 
investigational  and  inspectional 
operations. 

Develops  proposed  overall  field 
manpower  allocations  and  long-  and 
short-range  operational  program  plans; 
identifies  management  data 
requirements  for  information  systems; 
analyzes  and  evaluates  field 
performance  data  and  overall 
accomplishments. 

Advises  the  Associate  Commissioner 
and  the  Regional  Food  and  Drug 
Directors  on  all  areas  of  management, 
including  financial  management, 
management  analysis,  and 
administrative  operations. 

Designs,  develops,  and  manages  the 
equal  employment  opportunity  program 
and  a  comprehensive  career 
development  and  training  program  for 
Office  of  Regulatory  Affairs 
Headquarters  and  field  employees. 

(f-l-i)  Division  of  Planning, 
Evaluation,  and  Management  (HFA4A1). 
Coordinates  development  of  overall 
long-  and  short-range  operational 
program  plans  and  develops  field 
manpower  allocations  for  their 
accomplishment. 

Acts  as  an  advisor  on  matters  of 
planning,  budgeting,  manpower 
management  and  program  evaluation. 

Develops  and  coordinates  the 
implementation  of  the  annual  field 
operational  program  plans.  Has  primary 
responsibility  for  implementing  the 
agency's  manpower  utilization  program. 

Prepares  estimates  of  compliance 
program  costs  and  monitors 
programmatic  expenditures  throughout 
the  year,  recommending  program 
changes  to  conserve  resources. 

Develops  and  maintains  domestic  and 
import  workload  information. 

Analyzes  field  performance  data, 
evaluates  overall  field  accomplishments 
in  terms  of  stated  goals  and  resource 
utilization,  and  recommends  changes  in 
operational  program  plans  and  field 
manpower  allocations. 

Develops  plaiming  and  evaluation 
policy  and  guidance  materials,  based  on 
agency  policy  decisions  and  program 
evaluation  data,  for  use  by  the  field  in 
program  planning  and  budgeting.  Guides 
the  field  in  evaluating  their  own 
performance  and  coordinates  field 
evaluation  of  program^. 


Provides  management  analysis 
services  to  the  Office  of  Regulatory 
Affairs  Headquarters  and  field;  designs, 
develops,  and  implements  management 
programs,  and  provides  in-house 
management  consulting  services. 

Manages  the  Office  of  Regulatory 
Affairs  personnel  management  program 
and  maintains  Haison  with  the  servicing 
personnel  offices  in  both  Headquarters 
and  the  regions. 

(f-l-ii)  Division  of  Regulatory 
Information  Systems  (HFA4A2J.  Serves 
as  focal  point  for  the  development 
implementation,  and  direction  of 
information  systems  for  field  operations: 
designs,  implements,  and  manages 
systems  required  for  the  utilization  of 
data  originating  in  the  field. 

Acts  as  the  principal  advisor  in  data 
processing  and  data  communications 
matters. 

Maintains  liaison  with  field  users  of 
the  Office  of  Regulatory  Affairs 
information  systems  and  data 
processing  services  to  improve 
understanding  and  usage. 

Determines  the  feasibility,  costs,  and 
benefits  of  updating  present  field  AOP 
equipment  and  develops,  maintains,  and 
implements  modifications  to  the  field 
information  processing  system. 

Conducts  feasibility  studies,  designs 
systems,  and  develops  specifications 
and  proposals  for  computer-assisted 
process  control  and  automatic  data 
acquisition  and  analysis  in  field 
laboratories. 

Represents  the  Office  of  Regulatory 
Affairs  in  laboratory  activities  involving 
computer-assisted  analysis. 

Applies  the  specific  scientific 
methods,  tools,  and  techniques  of 
operations  research  to  provide  Office  of 
Regulatory  Affairs  management  with 
decision  alternatives  in  the  form  of 
analytically  derived  information  and  a 
measure  of  the  impact  each  alternative 
will  have  on  the  particular  area  being 
studied. 

Develops  and  maintains  a  field 
information  system  instruction  manual 
for  uniform  data  reporting. 

Participates  in  the  development  and 
implementation  of  training  programs  for 
field  personnel  in  the  utilization  of 
information  systems  and  data 
processing  facilities. 

(f-2)  Office  of  Enforcement  (HFA4B). 
Advises  and  assists  the  Associate 
Commissioner  and  other  key  officials  on 
regulations  and  compliance-oriented 
matters  which  have  an  impact  on  policy 
development  and  execution  and  long- 
range  program  goals. 

Coordinates,  interprets,  and  evaluates 
the  agency's  overall  compliance  efforts; 
as  necessary,  establishes  compHance 
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policy  or  recommends  policy  to  the 
Associate  Commissioner. 

Stimulates  an  awareness  within  the 
agency  of  the  need  for  prompt  and 
positive  action  to  assure  compliance  by 
regulated  industries;  works  to  assure  an 
effective  and  uniform  balance  between 
voluntary  and  regulatory  compliance 
and  agency  responsiveness  to  consimier 
needs. 

Acts  as  liaison  with  other  Federal 
agencies  on  agency  compliance  matters 
and  encourages  an  effective  and 
appropriate  balance  between  voluntary 
and  regulatory  compliance. 

Directs  and  coordinates  the 
nilemaking  activities  of  the  agency, 
including  preparation  of  Federal 
Register  material,  in  coordination  with 
the  regulations  management  unit  of  PHS, 
the  Department's  executive  secretariat, 
and  the  Office  of  the  General  Counsel. 

Evaluates  and  coordinates  all 
proposed  legal  actions  to  ascertain 
compliance  with  regulatory  policy  and 
enforcement  objectives. 

Directs  and  coordinates  with  the 
Office  of  Regional  Operations  (ORO), 
other  agency  components,  and  Office  of 
the  General  Counsel,  new  or  novel  cases 
which  may  be  precedent-setting. 

Resolves  appeals  when  compliance 
actions  are  disapproved  by  the  bureaus, 
centers,  or  the  Office  of  the  General 
Counsel. 

Coordinates  development  of  the 
agencyAvide  bio-research  monitoring 
activities;  monitors  compliance 
activities  to  assure  uniform  application 
of  compliance  policy;  serves  as  Haison 
with  other  Federal  agencies  and  outside 
organizations  relating  to  such 
agencywide  activities. 

(f-2-i)  Division  of  Regulations  Policy 
(HFA4B1).  Directs,  manages,  and 
coordinates  the  agency's  rulemaking 
activities  and  regulations  development 
system.  Initiates  new  and  more  efficient 
systems  or  procedures  to  accomplish 
agency  goals  in  the  rulemaking  process 
and  plans  "regulatory  reform"  steps. 
Advises  the  Du-ector,  Office  of 
Enforcement,  and  other  senior  agency 
officials  on  formulation  of  broad  agency 
regulatory  policy  and  development  of 
regulations  reflecting  that  policy. 

Reviews  proposed  regulations,  final 
regulations,  and  other  agency 
documents  to  be  published  in  the 
Federal  Register.  Assures  that  they  are 
necessary,  consistent  with  established 
agency  policy,  clearly  written, 
enforceable,  coordianted  with  other 
agency  organizational  entities  and 
Federal.  State,  and  local  govenunent 
agencies,  appropriately  responsive  to 
public  piarticipation  requirements  and 
executive  orders,  and  that  they  have 


been  assessed  for  economic  and 
environmental  effects. 

Coordinates,  with  other  agency, 
components,  the  evaluation  of  existing 
regulations  to  determine  whether  they 
are  efficiently  and/or  effectively 
accomplishing  their  intended  purpose. 
Identifies  regulations  that  require 
revision  to  correspond  with  current 
standards  and  those  that  should  be 
revoked  for  obsolescence.  Makes 
recommendations  for  disposition  of 
these  regulations. 

Initiates  and  participants  in 
interagency  discussions  on  agency 
regulations,  plans,  and  poUcies  to 
improve  coordination  of  Federal 
regulations.  When  appropriate,  assumes 
the  lead  in  working  with  other  Federal, 
State,  or  local  agencies  on  a  specific 
regulation  or  in  developing  an  effective 
alternative  regulatory  approach. 

Arbitrates  regulatory  policy 
disagreements  between  agency 
components  during  the  preparation  of 
Federal  Register  documents. 

Serves  as  liaison  in  the  regulations 
development  process  with  the  Office  of 
the  General  Counsel. 

Reviews  all  material  received  for 
publication  in  the  Federal  Register  for 
appropriateness  as  Federal  Register 
documents.  Determines  the 
classification  of  documents  as  Rule. 
Proposal,  or  Notice. 

Edits,  processes,  and  prepares 
finished  manuscript  material  for  the 
issuance  of  agency  proposal  and  fmal 
regulations  and  other  documents 
published  in  the  Federal  Register. 

Provides  all  Federal  Register 
docimient  development  support 
functions  (including  cross-referencing, 
record  retention,  incorporation  by 
reference,  document  tracking,  and 
agency  master  print  books  of  current 
CFR  materials).  Controls  numbering  and 
organization  of  agency  codified  material 
to  assure  proper  structure  of  regulations 
being  issued. 

Provides  guidance  to  assure  timely 
processing  of  critical  or  sensitive 
Federal  Register  documents.  Designs 
and  implements  systems  to  expedite 
new  or  unusual  types  of  documents 
through  the  agency. 

Provides  advice  to  the  field's  small 
business  representatives  program 
concerning  regulations  and  the 
Regulatory  Flexibility  Act.  Coordinates 
with  the  Small  Business  Administration 
concerning  the  Regulatory  Flexibility 
Act. 

(f-2-ii)  Division  of  Enforcement 
(HFA4B2J.  Establishes  and/or 
recommends  agency  enforcement  policy. 

Provides  coordinafive  direction  for 
agency  enforcement  and  compliance 
activities;  serves  as  the  focal  point  for 


agency  operational  relations  on 
compliance  problems  and  provides 
counsel  to  the  field  on  compliance 
methods  and  to  other  countries 
concerned  with  the  agency  National 
Import  Program. 

Reviews  proposed  administrative  and 
legal  actions  to  ascertain  compliance 
with  enforcement  policy  and  regulatory 
objectives  and  recommends  appropriate 
agency  action  and  forwards  agency 
recommendations  to  the  Office  of  the 
General  Counsel. 

Represents  the  field  compliance 
activities  in  high  level  planning 
conferences  and  advises  on  the  effects 
of  altering  compliance  programs, 
objectives,  procedures,  or  emphasis. 

Reviews  all  compliance  programs  and 
assures  that  compliance  programs  are 
reviewed  and  cleared  by  all  concerned 
organizational  components;  manages 
and  monitors  this  clearance  process. 

Approves  and  coordinates  input  into 
field  guidance  materials  including 
compliance  programs.  Compliance 
Policy  Guides,  Administrative 
Guidelines,  and  the  Regulatory 
Procedures  Manual,  assuring 
compatibility  of  issuances  and 
procedures  in  the  agency. 

Promotes  and  coordinates  the 
development  and  implementation  of 
agreements  between  the  agency  and 
foreign  authorities  which  should 
enhance  compliance  with  agency 
regulations  by  foreign  groups  exporting 
regulated  products  into  this  country. 

Identifies  with  field  managers  the 
need  for  formal  and  informal  • 

compliance  training  programs  for  field 
personnel. 

Provides  regulatory  guidance  for  and 
operational  management  of  casework  to 
insure  timely,  coordinated  input  from 
FD.A  Headquarters  and  the  field. 

Develops  guidelines  for  the  field  and 
coordinates  field  implementation  of 
provisions  of  the  Privacy  Act  and  the 
Freedom  of  Information  Act. 

Serves  as  the  agency  focal  point  for 
communications  in  the  areas  of 
nonclinical  laboratory  inspections, 
institutional  review  committees,  clinical 
investigators,  and  sponsors. 

Disseminates  policy  and  program 
direction  to  the  agency  components 
carrying  out  the  objectives  of  the  Bio- 
research  Monitoring  Program. 

Functions  as  an  administrative  and 
coordinating  unit  for  Federal 
Government  and  international  task 
groups  developing  and  implementing 
bio-research  monitoring  programs. 

Coordinates  issuance  of  all 
inspectional  assignments,  monitors 
compliance  activities  after  program 
implementation  to  assure  uniform 
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application  of  compliance  policy,  and 
monitors  the  agency's  performance  in 
meeting  program  accomplishment 
projections  as  they  relate  to  the  Bio- 
research  Monitoring  Program. 

Serves  as  Uaison  with  other  Federal 
agencies  and  international  authorities 
and  negotiates  MOU's  and  interagency 
agreements  relating  to  the  Bio-research 
Monitoring  Program. 

(f-3)  Office  of  Regional  Operations 
(HFA4C).  Coordinates  and  manages  all 
agency  field  operations  on  behalf  of  the 
Associate  Commissioner;  develops, 
issues,  approves,  or  clears  proposals 
and  instructions  affecting  field 
activities;  serves  as  the  central  point 
within  the  agency  through  which 
Headquarters  offices  obtain  field 
support  services. 

Establishes  field  compliance  and 
enforcement  posture,  based  on  agency 
policy. 

Develops  and/or  recommends  to  the 
Associate  Commissioner  policy, 
programs,  and  plans  for  activities 
between  the  agency  and  State  and  local 
agencies;  administers  the  agency's 
overall  Federal-State  program  and 
policy;  coordinates  the  program  aspects 
of  FDA  contracts  with  State  and  local 
counterpart  agencies. 

Coordinates  field  consumer  affairs 
and  information  programs;  distributes 
timely  information  to  the  field; 
coordinates  activities  with  agency 
counterpart  organizations. 

Serves  as  the  agency  focal  point  for 
activities  relating  to  the  Federal  Medical 
Products  Quality  Assurance  Program 
and  maintains  liaison  with  other 
Government  agencies  procuring  medical 
supplies:  issues  final  administrative 
approval  for  quality  assurance  of 
specific  products/firms. 

Evaluates  the  overall  management 
and  capabilities  of  the  agency's  field 
organization;  initiates  action  to  improve 
the  management  of  field  activities  and 
coordinates  the  formulation  and 
management  of  career  development 
plans. 

Implements  nationwide  information 
storage  and  retrieval  systems  for  data 
originating  in  the  field  offices. 

Develops  and/or  recommends  to  the 
Associate  Commissioner  policy, 
programs,  and  plans  for  applied 
research  which  relates  to  agency 
enforcement  problems  and  which  will  be 
conducted  by  field  installations; 
coordinates  such  research  efforts  with 
appropriate  agency  components. 

Directs  and  coordinates  the  agency 
emergency  preparedness  and  civil 
defense  programs. 

Provides  other  agency  components 
with  laboratory  support  in  various 
highly  specialized  areas. 


Recommends  priorities  for  all  field 
construction,  repair,  improvement,  and 
renovation  and  recommends  short-  and 
long-range  field  facility  utilization  plans. 

{f-3-i)  Division  of  Federal-State 
Relations  (HFA4C1}.  Provides  an  agency 
focal  point  for  all  programmatic  and 
operational  relationships  with 
counterpart  State  and  local  officials  to 
assure  a  cohesive  and  uniform  agency 
policy. 

Provides  overall  agency  leadership 
and  guidance  in  the  development, 
coordination,  and  evaluation  of  the 
agency  Federal-State  program. 

Makes  recommendations  to  the 
Director,  Office  of  Regional  Operations, 
on  matters  regarding  agency  Federal- 
State  program  policy. 

Serves  as  the  day-to-day  agency 
liaison  with  organizations  of  Federal. 
State,  and  local  officials  whose  interests 
correspond  to  those  of  the  agency. 

Directs  a  program  of  State 
Management  Conferences  with  key 
State  officials  and  agency  field 
components. 

Develops  and  implements  a  wide 
range  of  training  and  educational 
activities  and  information  systems  for 
personnel  in  State  and  local  counterpart 
agencies. 

Serves  as  the  agency  focal  point  for 
coordination  of  the  programmatic 
aspects  of  all  agency  contracts  and 
grants  with  State  and  local  counterpart 
agencies. 

(f-3-ii)  Division  of  Field  Science 
(HFA4C2J.  Advises  the  Director.  Office 
of  Regional  Operations,  concerning  the 
management  of  the  agency's  overall 
field  scientific  resources  (including 
national  experts]  to  assure  their 
coordinated,  efficient,  and  effective  use; 
provides  coordination  between  field  and 
Headquarters  scientific  programs. 

Represents  the  Director,  Office  of 
Regional  Operations,  on  top  level 
scientific  policy  and  program  matters. 

Identifies  goals  and  objectives  for 
field  scientific  activities;  develops 
policies  and  procedures  as  they  relate  to 
these  activities;  coordinates  and 
develops  manuals  on  field  laboratory 
operating  and  technical  procedures. 

Develops  and/or  reviews  procedures 
for  investigating  and  evaluating  industry 
compliance  with  laws  and  regulations 
administered  by  the  agency; 
coordinates,  develops,  and  maintains 
manuals  on  investigational  and 
inspectional  procedures. 

Develops  and,  through  onsite  visits, 
implements  programs  to  assure  the 
consistency  and  adequacy  of  field 
investigational  and  inspectional 
practices. 

Manages  the  agency  foreign 
inspection  program. 


Participates  in  the  design  and 
implementation  of  investigational  and 
inspectional  training  programs  and 
career  development  programs  for  field 
inspectors  and  related  personnel. 

Manages  and  coordinates  field 
acquistion  and  utilization  of  major 
investigational  and  inspectional 
equipment. 

(f-3-iv)  Division  of  Emergency  and 
Epidemiological  Operations  (HFA4C4J. 
Coordinates  and  provides  facts 
regarding  epidemiological  investigations 
and  other  potential  imminent  dangers  to 
public  health  on  a  24-hour,  7-day-a-week 
basis  to  Headquarters,  regional,  and 
district  personnel. 

Coordinates  the  agency's 
epidemiological  investigations  program 
with  other  Federal  agencies,  private 
associations.  State  and  local 
governments,  and  foreign  governmental 
health  agencies  in  conformance  with 
policy  of  national  and  international 
scope. 

Recommends  and  coordinates 
epidemiological  investigational    i 
practices  and  procedures.  Ji 

Serves  as  focal  point  within  the 
agency  for  guidance  on  recall  plans  and 
procedures.  Directs  and  coordinates 
field  activities  in  support  of  all  product 
recalls;  maintains  liaison  with  other 
agency  components,  industry,  and  other 
Government  agencies  to  assure  proper 
implementation  and  completion  of  recall 
plans  and  activities. 

Directs  and  coordinates  the 
emergency  preparedness  and  civil 
defense  programs;  coordinates 
Headquarters  and  field  efforts  during 
periods  of  natural  disaster  or  national 
emergency. 

(f-4)  Regional  Field  Offices  (HFRl- 
HFRX).  An  FDA  Regional  Field  Office  is 
the  primary  organizational  component 
for  each  of  ten  regions  and  is  organized 
into  one  or  more  district  offices, 
divisions,  and/or  specialized  centers.  A 
Regional  Field  Office  is  under  the 
direction  of  a  Regional  Food  and  Drug 
Director  who  is  the  primary  executive  of 
the  agency  within  the  region.  The 
Regional  Food  and  Drug  Director  is 
responsible  for  the  effective 
implementation  of  all  activities  required- 
to  assure  that  regulated  establishments 
within  the  region  comply  with  laws  and 
regulations  enforced  by  FDA. 

Within  FDA  Regional  Field  Offices, 
functions  performed  are  as  follows: 

Provides  managerial  direction  to  the 
agency's  field  programs  to  achieve 
compliance  with  the  laws  and 
regulations  for  which  the  agency  is 
responsible  through  appropriate 
voluntary  correction  or  regulatory 
action. 
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Manages  resource  alk>cations.  money, 
and  people. 

Manages  a  field  management 
informatioo  system. 

Coordinates  agency  activities  with 
related  operations  of  the  PHS  Regional 
Health  Administrator  and  the 
Department's  Regional  Director. 

Develops  and  maintains  cooperative 
relationships  with  State,  local,  and  other 
Federal  agencies;  serves  on  interagency 
councils;  encourages  improved  State 
and  local  consumer  protection  programs 
pertinent  to  agency-enforced  laws  and 
regulations. 

Assists  State  and  local  cooperative 
ofBcials  in  the  development  of  uniform 
legislation,  codes,  and  regulations. 

Represents  the  agency,  or  provides 
policy  and  direction  for  agency 
representation,  in  dealing  with  public 
and  private  organizations,  such  as 
governmental  agencies,  volunteer 
agencies,  educational  institutions, 
industry  and  professional  associations, 
and  the  local  media  within  the  region. 

Plans  and  evaluates  program 
activities;  measures  accomplishments 
against  annual  field  workplan 
objectives;  initiates  management  and 
program  analyses:  manages  a  Quality 
Assurance  Program;  and  advises 
Headquarters  regarding  strategy 
changes  needed  to  reach  existing  or 
modified  objectives: 

Advises  Headquarters  on  new  or 
emerging  problems  and  trends,  future 
program  needs  and  priorities;  State 
legislative  activities;  manpower, 
equipment  financial  needs,  and  long- 
range  planning. 

Coordinates  emergency  activities  by 
maintaining  liaison  with  Department 
components,  and  other  Federal 
departments  and  agencies  and  by 
providing  assistance  to  States  and 
localities  in  the  event  of  a  national 
disaster  or  other  emergency. 

Advises,  commissions,  and  certifies 
State  personnel:  and  monitors  and 
evaluates  State  programs  in  milk, 
shellfish,  food  service  sanitation,  and 
radiation  safety. 

Determines  acceptability  of  items, 
subject  to  the  agency's  jurisdiction,  for 
entry  into  this  country  through 
examination  of  available  records, 
inspection  of  the  product,  or  by 
sampling  and  laboratory  examination  of 
the  product  followed  by  release, 
detention,  and/or  rejection. 

Conducts  investigations  and 
inspections,  and  analyzes  samples  of 
foods,  drugs,  and  other  commodities  for 
which  the  agency  has  regulatory 
responsibility. 

Conducts  administrative  hearings  on 
alleged  violations,  and  initiates 
appropriate  enforcement  action. 


Recommends  legal  action  to 
Headquarters,  to  the  Office  of  the 
Csneral  Counsel,  or  to  the  responsible 
US.  attorney  (when  such  direct 
reference  is  authorized),  and  assists  in 
implementing  approved  action. 

Detains  medical  devices  and  meat, 
poultry,  or  egg  products  that  may  be 
violative. 

Manages  recalls  and  performs 
followup  activities  to  assess  recall 
effectiveness  and  prevent  recurrences. 

Conducts  research  to  develop  and 
refine  analjrtical  methodology  and  to 
explore  new  systems  of  analysis; 
maintains  liaison  with  scientists  and 
scientific  bodies  with  interests  pertinent 
to  laboratory  activities. 

Manages,  evaluates,  and  audits  the 
program  aspects  of  Federal-State 
contracts. 

Manages  an  equal  employment 
opportunity  and  career  development  and 
training  program. 

Conducts  consumer  affairs  and 
information  programs. 

Provides  formal  mechanisms  for 
receiving  consumer  input  into  agency 
planning  and  priority  setting  systems. 

Directs  a  fi^edom  of  information 
program  consistent  with  agency  policy. 

Maintains  haison  with  the  medical 
community  to  share  the  agency's 
pontion  on  pertinent  issues,  and  to 
obtain  feedback  regarding  the  concerns 
of  physicians  and  other  health-related 
scientists. 

Conducts  a  small  business 
representative  program. 

2.  Delete  paragraph  (x)  and  all 
subparagraphs  for  the  Executive 
Director  of  Regional  Operations  (HFR). 

Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs:  all  delegations  of  authority  to 
the  Executive  Director  of  Regional 
Operations  are  vested  in  the  Associate 
Commissioner  for  Regulatory  Affairs:  all 
delegations  of  authority  to  Associate 
Directors  of  the  Office  of  the  Executive 
Director  of  Regional  Operations  are 
vested  in  the  Directors  of  Offices  in  the 
Office  of  Regulatory  Affairs;  and  all 
delegations  of  authority  to  any  other 
officer  or  employee  of  the  merged 
organizations  in  effect  prior  to  the  date 
of  this  order  shall  continue  in  effect  in 
them  or  their  successors. 

Dated:  November  5. 1984. 
Maigsret  M.  Hecklw, 

Secretary. 

(FR  Doc  M-tHoa  FIM 11-14-M;  Mi  ami 
■UJNO  COM  41«»«1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
(Docket  Ho.  N-«4-147e] 

Sutwnission  of  Proposed  Information 
Colection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal.  OMB  Desk  Officer.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

FON  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Washington.  D.C.  20410.  telephone  (202) 
755-6058.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
.Act  (44  U.S.C.  Chapter  35). 

The  Notice  hsts  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is  • 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy.  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 
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The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submissions  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Evaluation  of  Child  Care 

Services  in  Facilities  Furnished  by 

PHAs/IHAs 
Office:  Policy  Development  and  j 

Research 
Form  No.  None 

Frequency  of  Submission:  Single  Time 
Affected  Public:  Individuals  or 

Households  and  State  or  Local 

Governments 
Estimated  Burden  Hours:  389 
Status:  New 
Contact;  Garland  Allen.  HUD.  (202)  755- 

5574;  Robert  Neal.'OMB.  (202)  395- 

7316. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3S35(d). 

Dated:  October  16. 1984. 
Dennis  F.  Geer, 

Director,  Office  of  Information  Policies  and 
Systems. 

(FR  Doc  M-29071  Filed  11-14-M:  8:45  tm] 
MLUNQ  COOC  4aiO-01-« 


[Docket  No.  N-S4-1475] 

Submission  of  Proposed  Information 
Collections  to  OMB 

agency:  Office  of  Administration.  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to; 
Robert  Neal,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW.. 
Washington,  D.C.  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  propsals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


The  Notices  list  the  following 
information;  (1)  the  title  of  the 
information  collection  proposals;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
Will  be  affected  by  the  proposals;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy.  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OKffl  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 

Notice  of  Submission  of  Proposed 
Informaton  Collection  to  OMB 

Proposal;  Title  I  Monthly  Statement — 
Reconcilement  of  Insurance  Charges 

Office;  Administration 

Form  No.:  HUI>-646 

Frequency  of  Submission:  Monthly 

Affected  Public:  Businesses  or  Other 
For-Profit 

Estimated  Burden  Hours:  2.085 

Status:  Reinstatement 

Contact:  Cynthia  H.  Palmer,  HUD,  (202) 
755-5246.  Robert  Neal.  OMB,  (202) 
395-7316 

Proposal:  Request  for  Financial 
Information  (24  CFR  203.651) 

Office:  Housing 

Form  No.:  HUD-92068  F 

Frequency  of  Submission:  On  Occasion 

Affected  Public;  Individuals  or 
Households,  Businesses  or  Other  For- 
Profit,  and  Federal  Agencies  or 
Employees 

Estimated  Burden  Hours:  19,000 

Status:  Extension 

Contact:  Art  Orton,  HUD,  (202)  755-6672. 
Robert  Neal.  OMB,  (202)  395-7316 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  5. 1984. 
Dennis  F.  Geer, 

Director,  Office  of  Information  Policies  and 
Systems. 

|FR  Doc  M-2S072  Filed  11-14-S4:  S:48  un] 
■HJJNQ  coot  4t10-01^ 


(Docket  No.  N-S4-1474] 

Submission  of  ProfMsed  Information 
Collections  to  OMB 

AGENCY:  Office  of  Adminisb-ation.  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal.  OMB  Desk  Officer.  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development  451  7tii  Street  SW.. 
Washington.  D.C.  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information;  (1)  The  titie  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable:  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submissionr  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB 
Officer  for  the  Department  , 

Copies  of  the  proposed  forms  and  \ 

other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy.  Reports  Management  Officer  for 
the  Department  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 
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Notka  of  Submission  of  Proposed 
Infonnation  Collection  to  OMB 

Proposal:  Indian  Community 

Development  Block  Grant  Program 
Office:  Commnnity  Planning  and 

Development 
Form  No.  SF-424,  HUD-4011.  4121. 4122. 

4123.  4125,  and  4126 
Frequency  of  Submission:  Annually 

AiTected  Public:  State  or  Local 

Governments  and  Indian  Tribes 
Estimated  Burden  Hours:  20.200^ 
Status:  Extension  ^ 

Contact:  Marcia  Browm.  HUD  (202)  755- 

6092.  Robert  Neal.  OMB,  (202)  395- 

7316. 

Proposal:  Mortgagee's  Application  for 

Partial  Settlement  (Multifamily 

Mortgage) 
Office:  Administration 
Form  No.  HUD-2537 
Frequency  of  Submission:  On  Occasion 
A^ected  Public  Businesses  or  Other 

For- Profit 
Estimated  Burden  Hours:  50 
Status:  Extension 
Contact:  Eugene  Morroni,  HUD.  (202) 

755-7523.  Robert  Neal.  OMB.  (202) 

395-7316. 

Proposal:  New  Horizons  Fair  Housing 

Strategy  and  Assessment 
OfHce:  Fair  Housing  and  Equal 

Opportunity 
Form  No.  HUD-960 
Frequency  of  Submission:  Annually 
Affected  Public:  State  or  Local 

Governments 
Estimated  Burden  Hours:  2.400 
Status:  Extension 
Contact  Arnold  McNeill.  HUD  (202) 

755-7007.  Robert  Neal.  OMB.  (202) 

385-731& 

Proposal:  Application  for 

Homeownership  Assistance  under 

Section  235  of  the  National  Housing 

Act 
Office:  Housing 
Form  No.  HUD-93100 
Frequency  of  Submission:  On  Occasion 
Affected  Public:  Individuals  or 

Households  and  Businesses  or  Other 

For-Profit 
Estimated  Burden  Hours:  2.700 
Status:  Reinstatement 
Contact:  William  A.  Rolfe.  HUD,  (202) 

755-3046.  Robert  Neal.  OMB,  (202) 

395-7316. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  October  31. 1964. 
Dennis  F.  Gear, 

Director.  Office  of  Information  Policies  and 
Systems. 

(Fit  Doc  S«-2aa73  PIM  TI-14-ai:  ft45  *ID| 
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(Docket  No.  N-«4-1477) 

Submission  of  Propossd  Infonnation 
Collections  to  OMB 

agency:  Office  of  Administration.  HUD. 
action:  Notices. 

summary:  The  proposed  infonnation 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

address:  Intersted  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal.  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  Washington. 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street,  SW.. 
Washington.  D.C.  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  agency  form  number, 
if  appHcable:  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal:  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  infonnation 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy.  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 
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Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Project  Improvement  Program. 

Budget  Worksheet,  and  Review 

Report 
Office:  Housing. 
Form  number  HUD-9824,  9834,  9834 

A&B,  9835,  and  9835  A&B 
Frequency  of  submission:  Annually 
Affected  Public:  Businesses  or  Other 

For-Profit 
Estimated  burden  hours:  7,000 
Status:  Reinstatement 
Contact:  Joel  Balsham,  HUD.  (202)  755- 

5654;  Robert  Neal,  OMB,  (202)  395- 

7316 

Proposal:  Requisition  for  Advance  of 

Flexible  Subsidy  Funds  • 
Office:  Housing  | 

Form  number:  HUD-9823A.  9823B.  and    - 

9824A 
Frequency  of  submission:  Quarterly 
Affected  public:  Businesses  or  Other 

For-Profit 
Estimated  burden  hours:  9,500 
Status:  Reinstatement 
Contact:  Joel  Balsham,  HUD,  (202)  755- 

5654;  Robert  Neal.  OMB,  (202)  395- 

7316 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  November  7, 1964. 
Dennis  F.  Geer. 

Director.  Office  of  Information  Policies  and 
Systems. 

(FR  Doc  04-28070  Rled  11-14-M:  &45  am| 
MLUNQ  CODE  41IO-01-« 


(Docket  No.  N-S4-147S] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal,  OMB  Desk  Officer.  Office 
of  Mangement  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC.  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
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Urban  Development.  451  7th  Street.  SW.. 
Washington.  D.C.  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
requried  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chaper  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  wiU  be 
required:  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  rein  statement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  infonnation  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  OMB 

Proposal:  HUD  Project/Building  Name 

and  Address  Input  Form 
Office:  Fair  Housing  and  Eqtial 

Opportunity 
Form  number:  HUD-951 
Frequecy  of  submission:  Single  Time 
Affected  Public:  Businesses  or  Other 

For-Profit  and  Non-Profit  Institutions 
Estimated  burden  hours:  6,200 
Status:  New 
Contact:  Mary  George,  HUD,  (202)  75S- 

5288;  Roberi  Neal,  OMB,  (202)  395- 

7316. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  October  12. 1984. 
Dennis  F.  Geer, 

Director,  Office  of  Information  Policies  and 
Systems. 

|FR  Doc  S4-2S988  Filed  11-14-M;  S:«5  utj 
BILLING  CODE  4210-0-M 


DEPARTMENT  OF  THE  MTERIOR 

Bureau  of  Land  Manageotent 

California;  Realty  Action  Sale  of  Public 
Lands  In  Nevada  County 

Federal  Register  Document  No.  83- 
26784  appearing  on  pages  44937  and 
44938  of  the  September  30. 1983  issue 
did  not  segregrate  the  lands  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
notice  of  the  above  document  is 
amended  to  segregate  the  lands  in  T.  15 
N..  R.  8  E..  Section  3,  Lot  113  &om 
location  under  the  public  land  laws, 
including  the  mining  laws. 
D.  K.  Swicluid. 
Area  Manager. 

|FR  Doc  84-»ta2  F1M  11-14-84:  MB  »m\ 
MLLMQ  CODE  4310-40-M 


[1-20087] 

Realty  Action;  CompetKhre  Sale  of 
Public  Lands  In  Cassia  County,  ID; 
Amendment 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Realty  Action.  I- 

20087.  Competitive  Sale  of  Public  Lands 

in  Cassia  County.  Idaho;  Amendment. 

summary:  This  document  amends  the 
original  Notice  of  Realty  Action  that 
was  published  on  May  12. 1983  (48  FR 
21380)  to  allow  for  Uie  re-offering  of 
parcel  1-20067  for  sale  under  the 
updated  sale  regulations. 

The  following  described  land  has 
been  examined  and  through 
development  of  land  use  decisions 
based  on  public  input,  it  has  been 
determined  that  the  sale  of  the  tract  is 
consistent  with  section  203(a)(1)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA).  The  parcel  is  not 
presently  available  for  livestock  grazing; 
therefore,  no  cancellation  of  grazing 
preference  is  required  under  the 
regulations  in  43  CFR  4110.4-2(a).  Legal 
access  to  the  parcel  will  not  be  provided 
by  BLM.  The  land  will  be  offered  for 
sale  using  competitive  bidding 
procedures  (43  CFR  2711.3-1.2)  for  no 
less  than  the  appraised  fair  market 
value.  Any  bids  for  less  than  such  value 
will  be  rejected  as  required  by  FLPMA. 
The  appraised  fair  market  value  will  be 
available  after  November  30  from  the 
Burley  District  Office.  Only  sealed  bids 
will  be  accepted.  A  bid  will  also 
constitute  an  application  for  conveyance 
of  the  mineral  rights,  except  geothermal. 
oil  and  gas.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
monetary  value.  Each  bidder  must 


submit  a  fifty  dollar  ($50)  non-returnable 
(for  the  successful  bidder)  filing  fee  for   , 
the  mineral  conveyance  (43  CFR  2720.1- 
2(c))  and  30  percent  of  the  full  bid  price 
(43  CFR  2711.3-l(d)),  with  tiie  bi± 
Failure  to  deposit  tiiese  sums  will  result 
in  disqualification  as  the  high  bidder. 
Should  the  land  remain  unsold  after 
the  January  9. 1985  offering,  it  will  be 
reoffered  for  sale  at  the  same  time  and 
place  the  first  Wednesday  of  each 
month  for  three  consecutive  months 
until  sold  or  the  sale  is  otherwise 
suspended. 


T.  IS  S..  R  M  E.,  BM.,  Sw.  2»  SWVtNEM.. 
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The  lands  are  hereby  segregated  itata 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  as 
provided  by  43  CFR  2711.1-2(d).  The 
segregative  effect  of  the  NORA  shall 
terminate  upon  issuance  of  patent  or 
other  document  of  conveyance  to  such 
lands,  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation,  or  270  days  from  the  date  of 
publication,  whichever  occurs  first. 

The  patent  when  issued  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  for  ditches  and 
canals  constructed  under  the  Act  of 
August  30. 1890  (43  U.S.C.  945). 

2.  All  oil  and  gas  rights  (43  U.S.C. 
1719). 

DATES:  All  sealed  bids  must  be  received 
by  1:30  p.m.  on  January  9. 1985.  At  this 
time  ail  bids  will  be  opened  at  the 
Burley  District  Office. 

Dated:  November  6, 19B4. 
iohii  S.  Davit. 

District  Manager. 

|FR  Doc  ai  tiwei  Filed  I1-14-M:  Mt  am) 
BfLUNQ  CODE  4310-tf-« 


[F-149K-A] 

Alaska  Native  Claims  Selection;  Wales 
Native  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  (DIC)  imder  the  provisions 
of  sec.  12(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  la  1971 
(ANCSA),  43  U.S.C.  1601, 1611  (1976), 
will  be  issued  to  Wales  Native 
Corporation,  for  approximately  0.45 
acres.  The  lands  involved  are  within  the 
Kateel  River  Meridian,  Alaska: 

Sec.  5.  T.  2  N..  R.  45  W. 
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Upon  issuance,  the  DIC  will  l>e 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Nome  Nugget. 
For  information  on  how  to  obtain  copies, 
contact  the  Bureau  of  Land 
Management.  Alaska  State  Office.  701  C 
Street.  Box  13,  Anchorage.  Alaska  99513. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  December  17. 
1984  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4,  Subpart  E 
(1983)  (as  amended,  49  FR  6371, 
February  21, 1984)  shall  be  deemed  to 
have  waived  their  rights. 
BariMia  Lange, 

Section  Chief.  Branch  ofANCSA 
Adjudication. 

PR  Doc  M-aSOOS  FIM  11-14-a4: 1:45  am| 
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[CA1SSS0] 

Realty  Action;  Direct  Sale  of  Put>lic 
Land  In  Trinity  County,  CA 

Correction 

In  FR  Doc.  84-28152  appearing  on 
page  42989  in  the  issue  of  Thursday, 
October  25r  1984,  make  the  following 
correction:  In  the  second  column,  third 
paragraph,  fifth  line.  "$250,000"  should 
read  "$250.00.". 

MLUNOCOOE  ISOS-OVM 


Proposed  Resource  Management  Plan 
and  Rnal  Environmental  Impact 
Statement;  Ce<lar-Beaver-Garfield- 
Antimony  Planning  Area,  UT 

Correction 

In  the  issue  of  Friday,  November  9, 
1984,  in  the  dociiment  beginning  on  page 
44814  in  the  third  column,  make  the 
following  correction:  On  page  44815.  in 
the  first  column,  in  the  file  line  at  the 
end  of  the  document  "FR  Doc.  84- 
29928"  should  read  "FR  Doc.  84-29528". 


(U-53104] 

Utah;  Realty  Action  Sale  of  PubUc 
Landa  m  Uintah  County 

The  Bureau  of  Land  Management, 
based  on  land  use  plans,  has  determined 
that  the  following  described  land  is 


suitable  for  disposal  by  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750.  43  U.S.C.  1713).  at  no  less  than  the 
appraised  fair  market  value  ($6,400): 

T.  3  S..  R.  19  E.,  SLM 
Sec.  20:NEy4NEy« 
Total  40  acres. 

The  above  described  land  will  be 
offered  for  sale  on  January  15. 1985.  by 
sealed  bids.  All  bids  must  be  received 
by  12:00.  January  15. 1985.  at  the  Vernal 
District  Office,  170  South  500  East. 
Vernal.  Utah  84078.  Bids  will  be  opened 
and  a  high  bidder  declared  at  1300 
hours.  January  15. 1985. 

The  land  is  being  offered  for  sale  in 
order  to  facilitate  land-use  planning  in 
the  area,  enhance  land-use  compatibility 
with  adjoining  private  lands,  and  to 
steamline  administrative  procedures. 
The  land  has  potential  for  livestock 
grazing  and  limited  wildlife  use.  The 
sale  is  consistent  with  the  Bureau's 
planning  for  the  land  involved  with 
notification  to  the  Uintah  County 
Commission,  the  Utah  State  Planning 
Office,  and  the  Utah  Division  of  Wildlife 
Resources. 

The  terms  and  conditions  appli9able 
to  the  sale  are: 

1.  The  BLM  may  accept  or  reject  any 
and  all  offers,  or  withdraw  any  land  or 
interest  in  land  from  sale  if.  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  the  Federal  Land 
Policy  and  Management  Act  or  other 
applicable  laws. 

2.  The  sale  will  involve  the  surface 
estate  only.  The  subsurface  estate  will 
be  reserved  to  the  United  States. 

3.  The  sale  of  this  land  will  be  subject 
to  all  existing  rights. 

4.  No  preference  right  will  be  given  to 
the  adjoining  private  land  owner.  No 
bids  will  be  accepted  for  less  than  the 
appraised  price  and  bids  must  include 
all  land  in  the  parcel.  Federal  law 
requires  that  bidders  be  U.S.  citizens  or. 
in  the  case  of  a  corporation,  be  subject 
to  the  laws  of  the  State  of  Utah.  Proof  of 
citizenship  may  be  required. 

5.  The  United  States  will  reserve  the 
right  of  ingress  and  egress  for  mineral 
development. 

6.  Upon  disqualification  of  the 
apparent  high  bidder,  the  next  high  bid 
will  be  honored. 

7.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  Act  of  August  30, 1890 
(28  Stat.  391;  43  U.S.C.  945). 

The  highest  bid  will  establish  the  sale 
price.  Each  bid  must  be  accompanied  by 
a  deposit  of  one-fifth  of  the  full  bid 
price.  The  remainder  of  the  full  bid  price 
shall  he  paid  within  30  days  of  the  sale. 


Failure  to  pay  the  full  price  within  30 
days  shall  disqualify  the  apparent  high 
bidder  and  the  deposit  shall  be  forfeited 
and  disposed  of  as  other  receipts  of  sale. 

All  bids  will  be  either  returned, 
accepted,  or  rejected  within  30  days  of 
the  sale  date. 

For  a  period  of  45  days  from  the  date 
of  this  Notice,  interested  parties  may 
submit  comments  to  the  Vernal  District 
Manager.  170  South  500  East.  Vernal, 
Utah  84078.  Any  adverse  comments  will 
be  evaluated  by  the  District  Manager, 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  action  by  the 
District  Manager,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
Lloyd  H.  Ferguson, 
District  Manager. 

int  Doc  S4-29S8a  Filed  11.14-M:  MS  «m| 
MLUNQ  COOC  4310-OO-M 


(N-39502] 

Issuance  of  Conveyance  Document; 
Issuance  of  Land  Exchange  , 

Conveyance  Document;  Exchange  of  ^ 
Public  and  Private  Lands  In  Lyon  and 
Douglas  Counties;  NV 

November  5, 1984. 

The  United  States  issued  an  exchange 
conveyance  document  to  John  J. 
Ascuaga  and  Rose  L.  Ascuaga  on 
October  31, 1984  for  the  following 
described  lands  under  the  Act  of 
October  21, 1976,  90  Stat.  2756;  43  U.S.C. 
1716: 

Mount  Diablo  Meridian 

T.  11  N.,  R.  23  E., 
Sec.  12,  SEy4NEy4. 

T.  11  N.,  R.  24  E.. 
Sec.  7.  lots  1.  2.  NfEy4.  EV4NWy4: 
Comprising  362.06  acres  of  public  land. 

In  the  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands: 

Mount  Diablo  Meridian 

T.  14  N.,  R.  19  E.. 
Sec.  16.  SEy4NWy4.  Ey«SEy4: 
Sec.  21.  NEy4NWy4: 
Sec.  22.  SWyi: 
Sec.  27.  NV4NV4NWy4; 
Comprising  360.00  acres  of  private  lands. 

The  purpose  of  this  exchange  was  to 
acquire  the  non-Federal  lands  within 
and  adjacent  to  the  boundary  of  the 
Toiyabe  National  Forest.  The  public 
interest  was  served  through  completion 
of  this  exchange. 
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The  values  of  Federal  public  land  and 
the  non-Federal  land  in  the  exchange 
were  apprised  equally  at  $280,000  each. 
WUIian  K.  Stowera, 

Acting  Chief,  Landa  and  Minerals  Operations. 

|FR  Doc  S4  ?W0<  nimj  11-14-M:  «:4S  unj 
MLUNQ  OOOC  4S10-MC-M 


Vale  District  Grazing  Advisory  Board; 
Meeting 

agency:  Vale  District.  Bureau  of  Land 
Management.  Interior. 

ACTKMC  Notice  of  meeting.  Vale  District 
Grazing  Advisory  Board. 

summary:  Notice  is  given  in  accordance 
with  Pub.  L  92-463  that  the  Vale  District 
Grazing  Advisory  Board  will  meet 
December  10, 1984.  The  Advisory  Board 
will  discuss  grazing  increases  in 
wilderness  study  areas,  land  tenure 
adjustment,  and  establishment  of 
emergency  forage  reserves. 

address:  The  meeting  will  begin  at  9KX) 
A.M.  in  the  conference  room  of  the 
District  Office.  100  Oregon  Street  Vale, 
Oregon  97918. 

FOR  FURTHER  INFORMA-nON  CONTACT 

Barry  Rose.  Bureau  of  Land 
Management,  Vale  District,  P.O.  Box 
700. 100  Oregon  Street.  Vale.  Oregon 
97918. 

David  Lodzinsld. 

Acting  District  Manager. 

im  Doc.  tt-XniA  Filed  11-14-M;  8:45  ■m| 
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Vale  District  Advisory  Council,  Meeting 

agency:  Vale  District.  Bureau  of  Land 
Management.  Interior. 

action:  Notice  of  Meeting.  Vale  District 
Advisory  Council. 

summary:  Notice  is  given  in  accordance 
with  Pub.  L.  92-463  that  the  Vale  District 
Advisory  Council  will  meet  December 
11. 1984.  The  Advisory  Council  will 
discuss  grazing  increases  in  wilderness 
study  areas,  land  tenure  adjustments, 
subleasing  of  grazing  permits,  and 
establishment  of  emergency  forage 
reserves. 

ADDRESS:  The  meeting  will  begain  at 
9:00  A.M.  in  the  conference  room  of  the 
District  Office,  100  Oregon  Street.  Vale. 
Oregon  97918. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Rose.  Bureau  of  Land 
Management,  Vale  District,  P.O.  Box 


700. 100  Oregon  Street.  Vale.  Oregon 
979181 

David  LodziBBki. 

Acting  District  Manager. 

|FR  Ooc  M-101Z3  FiUd  11-14-M;  8:45  ami 
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Fish  and  Wildlife  Service 

Intent  To  Pfepara  an  diwironmental 
Impact  StateoMnt  for  the 
Comprehensive  Coneervation  Plan  and 
WHdamesa  SoitabiUty  Aaaennent  for 
the  Yukon  Delta  National  Wkmm 
Refuge 

agency:  Fish  and  Wiliflife  Service. 

Interior. 

ACTKMC  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  and  a 
comprehensive  conservation  plan  and 
wilderness  suitability  assessment  for  the 
Yukon  Delta  National  Wildlife  Refuge  in 
Alaska.  This  notice  is  being  furnished  as 
required  by  the  National  Environmental 
Policy  Act  regulations  to  obtain 
STiggestions  and  information  fixim  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the  EIS.  Public 
meetings  will  also  be  held  to  solicit 
comments  and  participation  in  this 
scoping  process. 

DATES:  Written  comments  should  be 
received  by  June  30, 1985.  A  public 
meeting  regarding  the  project  will  be 
held  at: 
Bethel,  Alaska.  Kuskokwim  Valley 

Community  College.  December  13. 

1984. 

Additional  public  meetings  will  be 
held  in  several  communities  throughout 
the  Yukon — Kuskokwin  Delta  region 
and  in  Anchorage  during  the  period 
January-May  1985.  Notice  will  be 
published  locally  in  advance  of  these 
meetings. 

ADDRESS:  Conunents  should  be 
addressed  to:  Regional  Director.  U.S. 
Fish  and  Wildlife  Service;  1011  E.  Tudor 
Road;  Anchorage.  Alaska  99503. 
Attention:  Mike  Evans. 
FOR  MORE  INFORMATION  CONTACT 
Mike  Evans.  PubUc  Affairs  Specialist. 
Refuge  Planning.  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Roa(|,  Anchorage. 
Alaska  99503.  (907)  786-3389. 
SUPPLEMENTARY  INTORMATIOW:  This 
planning  and  assessment  project  is 
being  carried  out  pursuant  to  sections 
304(g)  and  1317  and  other  provisions  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980.  The 
envirbnmental  impacts  of  the  project 


will  be  reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42 U.S.C. 4371  et seq). 
Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
other  appropriate  federal  regulations, 
and  Fish  and  Wildlife  Service 
procedures  for  complying  with  tiiose 
regulations. 

We  estimate  that  the  draft  EfS.  plan. 
and  assessment  will  be  available  for 
public  review  by  December  1986. 
David  L.  Otaeo, 
Regional  Director. 
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Minerala  Management  Service 

Outer  Continental  Shetf  Advisory 
Board;  Mtd-Atiantic  Regional  Technical 
Worldng  Group;  Meeting 

November  a.  19S4. 

Notice  of  this  meeting  i«  issued  in 
accordance  with  the  Federal  Adviw>ry 
Committee  Act  (Pub.  L  No.  92-483). 

Name:  Mid-Atlantic  Regional 
Technical  Working  Group  (RTWG). 

Date:  December  11, 1984. 

Place:  Tysons  Comer  Holiday  Inn, 
Potomac  Room.  1960  Chain  Bridge  Road. 
Vienna.  Vii:ginia. 

Time:  9:00  AM  to  5i»  PM. 

Committee  membership  consists  of 
representatives  from  Federal  Agencies, 
the  Coastal  States  of  New  York  through 
North  Carolina,  the  petroleum  industry, 
and  other  private  interests.  The  purpose 
of  the  meeting  is  to  advise  the  Director, 
Minerals  Management  Service  (MMS), 
on  technical  matters  of  Regional  concern 
regarding  prelease  and  postlease  sale 
activities. 

Agenda:  OCS  Sale  No.  Ill  Draft 
Environmental  Impact  Statement;  5-Year 
OCS  Leasing  Schedule:  Legislative 
Update;  Shell  Deep  Water  Drilling 
Update/Review;  Port  Access  Routes 
Study;  Delaware  Geologic  Survey 
Atlantic  Basement  Map;  Fiscal  Year 
1986  Environmental  Studies  Update: 
National  Pollutants  Discharge 
Elimination  System;  Election  of  Next 
State  RTWG  Cochair  Discussion  of 
Next  Meeting;  Summary  of  Action  Items. 

'iTiis  meeting  will  be  open  to  the 
public.  Public  attendance  may  be  limited 
by  the  space  available.  Persons  wishing 
to  make  oral  presentations  to  the 
Committee  regarding  items  on  the 
agenda  should  contact  Mr.  Bruce  G. 
Weetman  of  the  Atlantic  OCS  Regional 
Office  at  (703)  285-2165  by  December  v 
1984.  Written  statements  should  be 
submitted  by  December  18,  to  the 
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Atlantic  CXIS  Region,  Minerals 
Management  Service,  1951  Kidwell 
Drive.  Suite  601,  Vienna.  Virginia  22180. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
copying  by  March  11, 1985,  at  the  above 
addiress. 

Bruce  G.  Weetman, 
Regional  Director.  Atlantic  (DCS  Region. 

[Fit  Doc  M-aaS4  Filed  11-14-M:  8:45  am) 
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Outer  Continental  Shelf  Offshore  ttie 
Middle  Atlantic  States;  Availability  of 
Draft  Environmental  Impact  Statement 
and  Location  and  Dates  of  Public 
Hearings  Regarding  Proposed  Oil  and 
Gas  Lease  Sale  No.  Ill 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Minerals  Management  Service 
has  prepared  a  draft  environmental 
impact  statement  relating  to  a  proposed 
oil  and  gas  lease  sale  offering  tracts 
consisting  of  20.3  million  acres  of 
submerged  lands  on  the  Outer 
Continental  Shelf  (OCSJ  offshore  the 
Middle  Atlantic  States  (OCS  Sale  No. 
111). 

Single  copies  of  the  draft 
environmental  impact  statement  can  be 
obtained  from  the  Regional  Director, 
Atlantic  OCS  Region,  Minerals 
Management  Service,  1951  Kidwell 
Drive,  Suite  601,  Vienna  Virginia  22180. 

Copies  of  the  draft  environmental 
impact  statement  will  also  be  available 
for  review  in  the  following  public 
Ubraries: 
East  Albermarle  Regional  Library,  205  E. 

Main  Street,  P.O.  Box  303.  Elizabeth 

City,  NC  28560 
Olivia  Raney  Public  Library,  104 

Fayetteville  Street.  Raleigh,  NC  27601 
New  York  Public  Library,  5th  Avenue  & 

42nd  Street,  New  York,  NY  10018 
New  Berne-Craven  County  Public 

Library,  400  Johnson  Street,  New  Bern. 

NC  27909 
Wilmington  Public  Library.  409  Market 

Street,  Wilmington.  NC  28401 
Nassau  Library  System,  Reference 

Division.  900  Jerusalem  Avenue, 

Uniondale.  NY  11533 
Suffolk  Cooperative  Library,  627  N. 

Sunrise  Service  Road,  P.O.  Box  1872. 

Bellport,  NY  11713 
Atlantic  City  Free  Library,  Illinois  & 

Pacific  Avenues,  Atlantic  City,  NJ 

08401 
Newport  Public  Library,  Aquidneck 

Park,  Newport,  Rl  02840 
Christian  Science  Monitor,  1  Norway 

Street.  Boston,  MA  02115 
Rehoboth  Beach  Public  Library, 

Mimicipal  Center,  Rehoboth  Avenue, 

Rehoboth  Beach.  OE 19971 


Atlantic  County  Library,  Surrogate 

Building,  Mays  Landing,  NJ  08330 
Public  Library,  639  Washington  Street, 

Cape  May.  NJ  08204 
Norfolk  Public  Library  System,  301  S. 

City  Hall  Avenue,  Norfolk.  VA  23510 
East  Brunswick  Public  Library.  2  Jean 

Walling  Civic  Center,  East  Brunswick, 

NJ 08816 
Eastern  Shore  Area  Library,  122-126 

South  Division.  Salisbury,  MD  21801 
Trenton  Free  Public  Library,  120 

Academy  Street,  Trenton,  NJ  08608 
Providence  Public  Library,  150  Empire 

Street,  Providence,  RI  02903 
Boston  Public  Library.  Copley  Square. 

Boston.  MA  02117 
Free  Library  of  I^iladelphia.  Logan 

Circle,  Philadelphia.  PA  19141 
Ocean  County  Library.  15  Hooper 

Avenue,  Toms  River,  NJ  08753 
Pubhc  Library,  105  45th  Street,  Sea  Isle 

City,  NJ  08243 
Enoch  Pratt  Free  Library,  400  Cathedral 

Street,  Baltimore,  MD  21201 
Monmouth  County  Library,  25  Broad 

Street.  Freehold.  NJ  07728 
New  Jersey  State  Library,  P.O.  Box  1898. 

Trenton.  NJ  08625 
Wilmington  Institute  Free  Library  and 

Newcastle  County  Free  Library.  10th 

&  Market  Streets,  Wilmington,  DE 

19801 

In  accordance  with  30  CFR  256.26. 
public  hearings  will  be  held  on 
December  12. 1984.  at  the  Capitol  Plaza 
Hotel.  240  W.  State  Street,  Trenton.  New 
Jersey,  and  on  December  14. 1984.  at  the 
Holiday  Inn  .of  Annapolis.  U.S.  301-50. 
Annapohs.  Maryland,  for  the  purpose  of 
receiving  comments  regarding  the 
Middle  Atlantic  OCS  leasing  proposal. 
The  hearings  will  begin  at  9:00  a.m.  and 
will  conclude  after  all  testimony  has 
been  received. 

The  hearings  will  provide  the 
Secretary  of  the  interior  with  additional 
information  from  both  public  and 
private  sectors  to  help  evaluate  fully  the 
potential  effects  of  leasing  oil  and  gas 
tracts  offshore  the  Middle  Atlantic 
States.  In  addition,  the  proceedings  will 
give  the  Secretary  the  opportunity  to 
receive  further  comments  and  views  of 
concerned  Federal,  State,  and  local 
agencies. 

Interested  individuals,  representatives 
of  organizations,  and  public  officials 
who  wish  to  testify  at  the  hearing  are 
requested  to  contact  the  Regional 
Director,  Atlantic  OCS  Region,  Minerals 
Management  Service,  at  the  above 
address  by  4:30  p.m..  December  5, 1984. 
Written  comments  from  those  unable  to 
attend  the  hearing  also  should  be 
addressed  to  the  Regional  Director, 
Atlantic  OCS  Region,  Minerals 
Management  Service,  at  the  above 


address.  The  Minerals  Management 
Service  will  accept  written  testimony 
and  comments  on  the  draft 
environmental  impact  statement  until 
January  8, 1985.  Time  limitations  may 
make  it  necessary  to  limit  the  length  of 
oral  presentations  to  10  minutes.  An  oral 
statement  may  be  supplemented, 
however,  by  a  more  complete  written 
statement  which  may  be  submitted  to 
the  hearing  officer  at  the  time  of 
presentation  of  the  oral  statement. 

Written  statements  presented  in 
person  at  the  hearing  will  be  considered 
as  part  of  the  hearing  record.  To  the 
extent  that  time  is  available  after 
presentation  of  oral  statements  by  those 
who  have  given  advance  notice,  the 
hearing  will  be  open  to  the  presentation 
of  statements  by  other  members  of  the 
public  present. 

After  testimony  and  comments  have 
been  received  and  analyzed,  a  fmal 
environmental  impact  statement  will  be 
prepared. 

WUliam  D.  Bettenberg, 
Director,  Minerals  Management  Service. 

Approved: 
Bruce  Blenchaid, 
Director.  Environmental  Project  Review. 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Redelegation  of  Authorities  to  the 
Field;  Latin  America  and  the  Caribbean 
Region    , 

Section  \.  Definition 

AID  Missions  and  Posts 

AID  Missions  and  Posts  subject  to  this 
redelegation  of  authorities  shall  be  the 
AID  Missions  to  and  Posts  for  Belize.       ' 
Bolivia.  Costa  Rica.  Dominican 
Republic,  Ecuador,  El  Salvador, 
Guatemala,  Guyana,  Haiti,  Honduras,     '^ 
Jamaica.  Panama.  Paraguay  and  Peru, 
and  the  Regional  Office  for  Central 
American  Programs  (ROCAP)  and  the 
Regional  Development  Office  for  the 
Caribbean  (RDO/C). 

Section  n.  Authorities 

A.  Implementing  Authorities 

Authority  to  negotiate,  execute,  and 
implement,  in  accordance  with  the  terms 
of  the  authorization  thereof  and  in 
accordance  with  applicable  statutes  and 
regulations,  loan,  grant  and  guaranty 
(other  than  Housing  Guaranty) 
agreements,  and  amendments  thereto,  to 
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their  respective  countries  or  regions, 
whether  heretofore  or  hereafter 
authorized,  including,  but  not  limited  to, 
authority: 

1.  To  sign  project  grant  agreements 
with  foreign  governments,  foreign 
government  agencies,  and  international 
organizations  having  a  membership 
consisting  primarily  of  such  foreign 
governments;  and  to  sign  all  project  loan 
and  guaranty  (other  than  Housing 
Guaranty)  agreements  and  trust  fund 
agreements; 

2.  To  approve  contractors,  review  and 
approve  all  borrower/guarantee 
contracts  financed  in  whole  or  in  part  by 
an  AID  loan  or  grant  and  review  and 
approve  request  for  proposals  and 
invitations  for  bids  with  respect  to  such 
contracts;  provided,  however,  that  any 
invitations  for  bids  for  construction 
activities  which  will  be  advertised  in  the 
United  States  and  which  are  estimated 
to  be  $500,000  or  more  shall  be  first 
reviewed  and  approved  by  a  Regional 
Legal  Advisor  or  GC  and  by  a  U.S.  direct 
hire  engineer;  and  provided  further, 
however,  that  any  invitations  for  bids 
for  fabricated  or  made-to-order 
equipment  (e.g.,  turbines,  transformers 
but  not  motor  vehicles)  which  are 
estimated  to  $200,000  or  more  shall  be 
first  reviewed  and  approved  by  a 
Regional  Legal  Advisor  or  GC  and  by  a 
U.S.  direct  hire  engineer; 

3.  To  prepare,  negotiate,  sign  and 
deUver  Project  Implementation  Letters; 
and 

4.  To  review  and  approve  documents 
and  other  evidence  submitted  by 
borrowers  or  grantees  in  satisfaction  of 
conditions  precedent  under  such  loan, 
grant  or  guaranty  agreements. 

(See  Delegation  Nos,  5,  38) 

Please  note  that  the  Director,  SER/ 
CM,  has  redelegated  to  the  principal 
AID  officers  at  posts  in  the  LAC  Region 
the  authority  to  (i)  execute  OPGs  with 
U.S.  PVOs,  pursuant  to  Redelegation  of 
Authority  No.  99.1.202  and  (ii)  sign 
grants  to  foreign  non-governmental  non- 
profit organizations,  pursuant  to 
Redelegation  of  Authority  No.  99.1.122). 

B.  Waiver  Authorities  for  Source,  Origin 
and  Nationality 

Authority  to  waive,  in  accordance 
with  the  appHcable  statutes  and 
regulations,  including  the  terms  of 
Delegation  of  Authority  No.  40  (AID 
Handbook  5)  and  the  criteria  prescribed 
by  Supplement  B  of  AID  Handbook  1: 

1.  Selected  Free  World 

U.S.  source,  origin  and  nationality 
requirements,  to  permit  AID  financing  of 
the  procurement  of  goods  and  services, 
other  than  transportation  services  in 


countries  included  in  AID  Geographic 
Code  941  (Selected  Free  World)  and  the 
cooperating  country,  when  the  cost  of 
goods  and  services  does  not  exceed  $5.0 
million  (exclusive  of  transportation 
costs]  of  funds  made  available  under  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (the  "Act");  provided, 
however,  that  any  waiver  of  the  United 
States  source  and  origin  requirements 
for  motor  vehicle  procurement  shall  not 
exceed  $50,000  for  any  one  transaction; 
that  each  such  motor  vehicle  waiver 
shall  contain  the  required  certification, 
as  set  forth  in  Delegation  of  Authority 
No.  40;  and  that  a  summary  of  each 
waiver  shall  be  cabled  to  AA/LAC 
when  the  waiver  is  signed  and  that  this 
waiver  authority  fur  the  Aip  officers  in 
Belize  and  Guyana  shall  be  limited  to  $1 
million. 

2.  Free  World 

U.S.  or  AID  Geographic  Code  941 
source,  origin  and  nationahty 
requirements,  to  permit  AID  financing  of 
the  procurement  of  goods  and  services, 
other  than  transportation  services,  in 
any  country  included  in  AID  Geographic 
Code  899  (Free  World)  or  AID 
Geographic  Code  935  (Special  Free 
World),  when  the  cost  of  goods  and 
services  does  not  exceed  $5.0  million 
(exclusive  of  transportation  costs]  of 
funds  made  available  under  the  Act; 
provided,  however,  that  any  waiver  of 
the  United  States  source  and  origin 
requirements  for  motor  vehicle 
procurement  shall  not  exceed  $50,000  for 
any  one  transaction;  and  that  each 
waiver  hereunder  shall  contain  the 
appropriate  certification,  as  set  forth  in 
Delegation  of  Authority  No.  40;  and  that 
a  summary  of  each  waiver  shall  be 
cabled  to  AA/LAC  when  the  waiver  is 
signed  and  that  this  waiver  authority  for 
the  AID  officers  in  Belize  and  Guyana 
shall  be  limited  to  $1  million. 
(See  Delegation  No.  40). 

C.  Excess  Property 

In  accordance  with  the  provisions  of 
Section  607  of  the  Act  and  of  AID 
Handbook  16.  and  subsequent  to  my 
authorizing  such  assistance,  authority  to 
execute  transfer  or  transfer/ trust 
agreements  and  amendments  thereto 
with  friendly  countries  or  with 
international  organizations  having  a 
membership  primarily  of  foreign 
governments. 
(See  Delegation  No.  40). 

D.  Extension  of  Terminal  Dates 

In  accordance  with  AID  Handbook  3 
and  Delegation  of  Authority  No.  133. 
and  any  amendments  thereto,  authority 
to  extend: 


1.  The  terminal  date  for  meeting 
conditions  precedent  for  a  cumulative 
period  of  not  to  exceed  one  yean 

2.  The  terminal  date  for  requesting 
disbursement  authorizations  for  a 
cumulative  period  of  not  to  exceed  two 
years;  and 

3.  The  terminal  date  for  completion  of 
performing  services  and  furnishing 
goods  (PACD)  for  a  cumulative  period  of 
not  to  exceed  two  years; 

Provided,  however,  that  this  authority 
shall  be  exercised  in  writing,  including  a 
justification  therefor,  and  a  copy  shall 
be  forwarded  to  the  Director.  LAC/DR; 
and  provided  further,  however,  that  this 
authority  shall  not  be  exercised  if  the 
result  of  so  doing  will  cause  the  total  life 
of  a  project  (e.g.,  from  point  of  initial 
obligation  to  revised  PACD)  to  be  more 
than  ten  years. 

E.  Waiver  Authorities  for  Competition 
Under  Borrower/Grantee  Contracts 

Authority  to  waive,  in  accordance 
with  the  terms  and  provisions  of  chapter 
12C4a  of  Supplement  B  of  AID 
Handbook  1,  competition  in  the 
prociu^ment  of  goods  and  services  and 
to  authorize  a  single-source  negotiated 
borrower/grantee  contract;  provided 
that  the  estimated  procurement  does  not 
exceed,  $1,000,000;  that  the  USAID 
Noncompetitive  Review  Board  finds  the 
waiver  justified;  that  summary  of  each 
waiver  shall  be  cabled  to  AA/LAC 
when  the  waiver  is  signed;  and  that  this 
authority  for  the  AID  officers  in  Belize 
and  Guyana  is  limited  to  $100,000. 

(Please  note  that  the  provisions  for 
noncompetitive  negotiations  of  AID 
direct  contracts  are  set  forth  in  the 
AIDPRs,  Part  7-3.) 

F.  Waivers  of  Advertisement 
Requirements 

Authority  to  waive  the  requirement 
that  a  notice  of  availability  of  an  IFB, 
RFTP,  TFQ,  or  prequalification 
questionnaie  be  publicized  in  the 
Commerce  Business  Daily  or  an  AID 
Publication  for  contracts  which  are 
$500,000  or  less  in  estimated  value; 
provided,  however,  that  this  authority 
only  shall  be  exercised  to  avoid  serious 
delay  in  project  implementation;  and 
provided  further,  however,  that  efforts 
shall  in  any  event  be  made  to  secure 
proposals,  bids,  or  offers  from  a 
reasonable  number  of  potential 
;contractors  or  suppliers. 

Section  III.  RedelegatioD  of  Authorities 

Pursuant  to  the  authorities  delegated 
to  me  as  Assistant  Administrator  for 
Latin  America  and  the  Caribbean,  I 
hereby  delegate  all  of  the  authorities  set 
forth  in  Section  D  hereof,  retaining  for 
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my  self  concurrent  authority  to  exercise 
any  of  the  functions  herein  redelegated. 
to  the  principal  AID  officer  of  each 
Mission  and  Post  included  in  Section  1. 

A.  The  authorities  redelegated 
pursuant  to  Section  III  hereof  shall  be 
exercised  after  consultation  with  a 
Regional  Legal  Advisor  or  GC/LAC,  as 
appropriate,  and  any  other  appropriate 
support  office  (e.g..  Contract 
Management,  Commodity  Management). 

B.  The  authorities  redelegated 
pursuant  to  Section  III  hereof  (other  than 
thoae  set  forth  in  Section  11.  E)  may.  in 
the  discretion  of  the  principal  AID 
officer,  be  futhra-  redelegated  to  his/her 
deputy  or  the  individual  acting  in  such 
capacity  or  may  be  exercised  by  the 
person  acting  in  the  capacity  of  the 
principal  AID  officer  while  the  latter  is 
out  of  the  country  (with  my  prior 
approval). 

C.  This  redelegation  of  authorities 
shall  become  effective  on  the  date  of  my 
execution  of  this  document  and  shall 
supersede  on  that  date  all  delegations  of 
authority  previously  issued  to  the 
affected  AID  Missions  and  Posts  by  the 
Assistant  Administrator  for  Latin 
America  and  the  Caribbean  and/or  the 
Deputy  U.S.  Coordinator  of  the  Alliance 
for  Progress;  provided,  however,  that  all 
actions  taken  under  the  delegations  of 
authority  which  are  hereby  superseded 
shall  remain  valid  and  are  hereby 
reaffirmed. 

Dated:  November  2, 1964. 
Victor  Hwa. 

Assistant  Administrator.  Bureau  for  Latin 
America  and  the  Caribbean. 


intDoc 
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AJ.D.  Research  Advisory  Committee; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  AID.  Research 
Advisory  Committee  meeting  on 
Decenber  11, 1984  at  the  State 
Department  Building,  2201  C  Street. 
NW.,  Washington,  D.C.  Conference 
Room  1105.  The  Committee  will  discuss 
recent  de\'elopments  in  A.LD.  research 
policy. 

The  meeting  will  begin  at  9:00  a.m. 
and  adjourn  at  5:30  p.m.  The  meeting  is 
open  to  the  public  Any  interested 
persons  may  attend,  may  fUe  written 
statements  with  the  Committee  before  or 
after  the  meeting,  or  may  present  oral 
statements  in  accordance  with 
procedures  established  by  the 
Committee  and  to  the  extent  the  time 
availaUe  for  the  meeting  permits.  Dr. 
Erven  ).  Long,  Director,  Office  of 
Technical  Review  and  Information, 


Bureau  for  Science  and  Technology,  is 
designated  as  the  A.IJ}.  representative 
at  the  meeting.  It  is  suggested  that  those 
desiring  more  specific  information 
contact  Dr.  Long.  1601  N.  Kent  Street, 
Arlington,  Virginia  22209  or  call  area 
code  (703)  235-8929. 

Date:  November  S.  19M. 
Ervm  |.  Long. 

A.I.Dl  Representative,  Research  Advisory 
Comunittee. 

I  mad  11-14-M;  kit  «■] 
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INTERNATIONAL  TRADE 
COMIM1SSION 

[Invoatlgatten  No.  731-TA-204 


Grand  and  Upright  Pianos  From  ttte 
Republic  of  Korea;  Determination 

On  the  basis  of  the  record  '  developed 
in  investigation  No.  731-TA-204 
(Preliminary),  the  Commission 
determines,  pursuant  to  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C 
1873b(a)),  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  '  by  reason 
of  imports  from  the  Republic  of  Korea  of 
grand  and  upright  pianos,  provided  for 
in  items  725.01  and  725.03  of  the  Tariff 
Schedules  of  the  United  States,  which 
are  allegedly  being  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

On  September  21, 1984.  petitions  were 
filed  with  the  U.S.  International  Trade 
Commission  and  the  U.S.  Department  of 
Commerce  by  counsel  on  behalf  of 
Aeolian  Pianos.  Inc.,  Memphis.  TN; 
Baldwin  Piano  &  Organ  Co.,  Inc.. 
Cincinnati.  OH;  Kohler  &  Camp\>ell.  Inc.. 
Granite  Falls,  NC;  and  Sohmer  &  Co., 
Inc.,  Ivoryton.  CT.  The  petitions  allege 
that  grand  and  upright  pianos  from  the 
Republic  of  Korea  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
LTFV.  Accordingly,  effective  September 
21. 1984.  the  Commission  instituted  a 
preliminary  antidumping  investigation  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  the  importation  of  such 
merchandise  into  the  United  States. 


■  Tlie  "record"  i*  definad  in  1  207.2(1)  of  tba 
CommiMioh'i  Ralei  of  Practice  and  Pmcedun  (19 
CFR  207.2(i)). 

*  Chairwoiiian  Stem  and  CommiMionCT  Lodwick 
find  a  reaaoiiabla  indicatioii  of  material  Injuiy  or 
threat  of  material  injury. 


Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  October  3, 1984  (49 
FR  39115).  The  conference  was  held  in 
Washington,  DC,  on  October  16, 1984, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel.  The  Commission's 
determination  in  this  investigation  was 
made  in  an  open  "Government  in  the 
Sunshine"  meeting  held  on  October  29, 
1984. 

The  Commission  transmitted  its  report 
on  this  investigation  to  the  Secretary  of 
Commerce  on  November  5, 1984.  A 
public  version  of  the  Commission's 
report.  Grand  and  Upright  Pianos  from 
the  Republic  of  Korea  (investigation  No. 
731-TA-204  (Preliminary),  USITC 
Publication  1599,  November  1984). 
contains  the  views  of  the  Commission 
and  information  developed  diuing  the 
investigation. 

By  Order  of  the  Commission. 
Issued:  November  S,  1964. 
Kenseui  R.  Mason, 

Secretary. 

[FR  Doc.  84-30055  Piled  n-14-a4;  a:4S  amj 
MLUNOCOOC  70«M»-M 


(Investigation  No.  337-TA-151  ] 

Certain  Apparatus  for  Flow  Injection 
Analysis  and  Components  Thereof, 
Termination  of  Investigation 

agency:  International  Trade 
Commission. 

ACTION:  Termination  of  investigation. 

summary:  The  U.S.  International  Trade 
Commission  has  terminated  the  above- 
captioned  investigation  as  having 
abated  and  has  vacated  the  presiding 
officer's  initial  determination  of  April  2, 
1984 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  W.  Herrington.  Esq..  Office  of 
the  General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0480. 

SUPPLEMENTARY  INFORMATION:  On  April ; 
2. 1984.  the  presiding  officer  filed  an 
initial  determination  that  there  is  a 
violation  of  section  337  in  the 
importation  and  sale  of  certain 
apparatus  for  flow  injection  analysis 
and  components  thereof.  The 
investigation  was  suspended  on  May  2, 
1984,  pending  outcome  of  a 
reexamination  proceeding  in  the  U.S. 
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Patent  and  Trademark  Office,  which 
was  completed  on  August  28, 1984.  On 
September  27, 1984,  the  Commission 
issued  an  order  to  show  cause  why  this 
investigation  should  not  be  terminated 
as  having  abated  as  a  result  of  the 
reexamination  certificate.  (49  FR  39117, 
October  3, 1984). 

The  authority  for  the  Commission's 
action  is  contained  in  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  and  in 
S9  210.53-210.56  of  the  Commission's 
Rules  of  Practice  and  Procedure  (47  F.R. 
25134,  June  10. 1982  and  48  FR  9242, 
March  4. 1983;  codified  at  19  CFR 
210.53-210.56). 

Copies  of  the  Commission's  Action 
and  Order  and  all  other  nonconfidential 
docimients  filed  in  connection  with  this 
investigation  are  available  for 
inspesction  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW..' Washington.  D.C.  20438. 
telephone  202-5232-0161. 

Issued:  November  5, 1964. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FK  Doc.  S4-3006C  Piled  n-1«-M:  S)«S  wn] 
MLUNO  COOE  TODMn-H 


(Investigation  No.  337-TA-199] 

Certain  Anodes  for  Cathodic 
Protection  and  Components  Thereof; 
Commission  Decision  Not  To  Review 
Initial  Determination  Amending 
Complaint  and  Notice  of  Investigation 
To  Join  Four  Respondents 

aocncy:  U.S.  International  Trade 
Commission. 

action:  The  Commission  has 
determined  not  to  review  the  presiding 
officer's  initial  determination  ][ID) 
amending  the  complaint  and  notice  of 
investigation  to  add  four  respondents  to 
the  above-captioned  investigation. 

SUMMARY:  The  complaint  filed  with  the 
Commission  on  June  11. 1984.  by  Duriron 
Co..  Inc..  and  the  notice  of  investigation 
pubUshed  in  the  Federal  Register  of  July 
25, 1984  (49  FR  30023),  have  been 
amended  to  add  the  following  parties  as 
respondents  in  the  investigation: 
Jennings  Winch  &  Foundry  Co.,  Ltd., 

Tatham  Street,  Sunderiand,  U.K.  SRI 

2AG 
Hugh  Jennings  &  Co.,  Ltd.,  Meares 

House,  194/196  Finchley  Road, 

London,  England  NW3  6B4 
Richard's  Foundries.  Ltd..  P.O.  Box  78. 

Phoenix  Iron  Works.  Martin  Street. 

Leicester,  England 


Harco  Corp..  1055  West  Smith  Road, 

Medina,  OH  44256. 
FOR  FURTHER  INFORMATION  CONTACT: 

P.N.  Smithey.  Esq..  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-523-0350. 
SUPPt.EMENTARY  INFORMATION: 

The  investigation  is  being  conducted 
to  determine  whether  there  is  a  violation 
of  section  337  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1337)  in  the  importation  or 
sale  of  certain  anodes  for  the  cathodic 
protection  of  metallic  structures,  and 
components  thereof.  See  49  FR  30023 
(July  25, 1984). 

On  September  11, 1984,  complainant 
Diuiron  Co.,  Inc.  moved  to  amend  the 
complaint  and  notice  of  investigation  to 
add  Jennings  Winch,  Hugh  Jennings,  and 
Richards  as  respondents  (motion  No. 
199-1).  The  following  unfair  acts  and 
unfair  methods  of  competition  were 
alleged  with  respect  to  the  tubular 
anodes  that  these  companies  reportedly 
have  manufactured  abroad,  exported  to 
the  United  States,  or  sold  to  customers 
in  the  United  States:  (1)  Common  law 
trademark  infringement;  (2)  direct, 
contributory,  or  induced  infringement  of 
at  least  claims  1,  4,  6,  or  8  of  U.S.  Letters 
Patent  4,096,051;  or  (3)  false  designation 
of  country  of  origin,  liie  Commission 
investigative  attorney  supported  the 
addition  of  Jennings  Winch  and  Hugh 
Jennings  but  opposed  the  addition  of 
Richards. 

On  September  20, 1984,  the 
Commission  investigative  attorney 
moved  to  add  Harco  Corp.  as  a 
respondent,  alleging  that  Harco  is  the 
consignee  and  exclusive  distributor  of 
Jennings  Winch  tubular  anodes 
imported  into  the  United  States,  and  is 
responsible  for  the  sale  of  such  anodes 
in  the  United  States  (motion  No.  199-2). 
The  motion  was  unopposed. 

On  October  4, 1984,  the  presiding 
officer  issued  an  ID  granting  both 
motions  (Order  No.  1).  No  comments  on 
the  ID  were  filed  by  other  Federal 
agencies,  and  no  petitions  for  review 
were  filed  by  the  parties.  On  November 
5, 1984,  the  Commission  determined  that 
review  of  the  ID  on  the  Commission's 
own  motion  under  19  CFR  210.55  was 
not  warranted. 

Public  Inspection.  Copies  of  the  ID, 
the  motions  to  amend  the  complaint  and 
notice  of  investigation,  and  all  other 
nonconfidential  documents  on  the 
record  of  the  investigation  are  available 
for  inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  Docket  Section. 
U.S.  International  Trade  Commission, 
701  E  Street  NW..  Washington.  DC 
20436,  telephone  202-523-0471. 

Issued:  November  7, 1964. 


By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary.  ^..^ 

(PR  Doc  ft4-3aa86  Piled  n-14~8«:  9M  em) 

MUJim  coK  7oi»-a-« 


(Investigations  Nos.  731-TA-1S7  and  160 
(Final)] 

Cart>on  Steel  Wire  Rod  From  Argentina 
and  Spain 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines.*  pursuant  to 
section  735(b)(1)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)(l)),  that  an  industry 
in  the  United  States  is  materially  injured 
by  reason  of  imports  from  Argentina 
and  Spain  of  carbon  steel  wire  rod, 
provided  for  in  item  607.17  of  the  Tariff 
Schedules  of  the  United  States,  which 
have  been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

The  Commission  also  determines,' 
pursuant  to  section  735(b)(4)(A)  of  the 
Tariff  Act  of  1930.  that  there  is  not 
material  injury  by  reason  of  massive 
imports  of  this  product  to  an  extent  that 
it  is  necessary  to  impose  the  duties 
retroactively. 

Background 

The  Commission  instituted  these 
investigations  effective  May  8  1984, 
following  preliminary  determinations  by 
the  Department  of  Commerce  that 
imports  of  carbon  steel  wire  rod  from 
Argentina  and  Spain  were  being  sold  in 
the  United  States  at  LTFV. 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  on  May  31, 
1984  (49  FR  22722),  and  on  June  20, 1984 
(49  FR  25317).  The  Commission's  hearing 
was  held  in  Washington,  DC,  on 
September  25, 1984,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its  report 
on  these  investigations  to  the  Secretary 
of  Commerce  on  November  5, 1984.  A 
public  version  of  the  Commission's 
report.  Carbon  Steel  Wire  Rod  from 


'  The  record  ii  defined  in  section  207.2(i)  of  tlie 
Conunisiion's  Rule*  of  Practice  and  Procedure  (19 
CKR  207 .2(i)). 

*  Vice  Chairman  Uetwler  ditaenting. 

*  Commissioner  Eckea  dissenting. 
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Argentina  and  Spain  (investigations 
Nos.  731-TA-157  and  160  (Final).  USITC 
Publication  1598, 1984)  contains  the 
views  of  the  Commission  and 
information  developed  during  the 
investigations. 

Issued:  Noveinl>er  5. 1964. 

By  order  of  the  Commiswon. 
Kenneth  R.  Mason, 
Secretary. 

(Fit  Doc.  M-aOOM  Filed  11-14-S(:  •:4B  ami 
■LUNOCOOC  7010-Oa-M 


Na  3S7-TA-170) 


Certain  Bag  ClOMir*  Clips;  ISMMOC*  Of 
Exduaion  Ordar 

AOfNCY:  International  Trade 

Commission. 

ACTION:  Notice  is  hereby  given  that  the 

Commission  has  issued  a  general 

exclusion  order  in  the  above-captioned 

investigation. 


;  By  virtue  of  the  Commission's 
decision  not  to  review  the  presiding 
offlcer's  August  9, 1984,  initial 
determination,  the  subject  investigation 
resulted  in  a  Commission  determination 
that  there  is  a  violation  of  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337)  in 
the  importation  and  sale  of  certain  bag 
closure  clips.  The  Commission  found 
that  respondent  Hoan  Housewares,  Inc., 
had  engaged  in  unfair  acts  in  connection 
with  the  importation  and  sale  of  certain 
bag  closure  clips  that  would  infringe  the 
claims  of  U.S.  Letters  Patent  Nos. 
4.356,600  and  4,394.791.  Such  unfair  acts 
were  found  to  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

A  notice  soliciting  written  comments 
on  the  issues  of  remedy,  the  public 
interest,  and  bonding  was  published  in 
the  Federal  Register  of  September  12, 
1984.  Submissions  were  received  from 
complainant  and  the  Commission 
investigative  attorney. 

On  November  9, 1984,  the  Commission 
determined  that  a  general  exclusion 
order  pursuant  to  section  337(d)  is  the 
appropriate  remedy;  that  the  public 
interest  considerations  enumerated  in 
section  337(d)  do  not  preclude  such 
relief;  and  that  the  amount  of  the  bond 
during  the  Presidential  review  period 
under  section  337(h)  shall  be  130  percent 
of  the  entered  value  of  the  imported 
articles. 
FOM  FUirrHCR  INPORMATION  COflTACT: 

Brenda  A.  Jacobs,  Esq.,  Office  of  the 

General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
1627. 

SUPPl£Mf  NTAMV  IMrOMIATK>N: 

Authority  for  this  action  is  based  upon 


19  U.S.C.  1337.  Copies  of  the 
Commission's  Action  and  Order,  its 
Opinion  in  support  thereof,  and  all  other 
nonconfidential  docimients  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  pjn.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  DC.  20438, 
telephone  202-523-0161. 

Issued  November  9, 1064. 

By  order  of  the  Commission. 
Kenoath  it  Maaoa, 
Secretary. 

(FR  One  S*-3aaae  PHsd  11-14-S*:  8:48  ami 


(Inyibgatton  No.  731-TA-207 
(PrtNminary)] 

Cailular  MobHa  Talaptionaa  and 
Subaaaambllaa  Tharaof  From  Japan 

AOmcY:  United  States  International 
Trade  Commission. 
action:  Institution  of  a  preliminary 
antidumping  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
207  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan  of  cellular  mobile 
telephones  and  subassemblies  thereof, 
provided  for  in  items  685.23  and  665.29 
of  the  Tariff  Schedules  of  the  United 
States  (TSUS).'  which  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  As  provided  in  section  733(a),  the 
Commission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  December  20. 1984. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  Subparts  A  and  B 
(19  CFR  Part  207),  and  Part  201,  Subparts 
A  through  E  (19  CFR  Part  201). 
EFFECnvi  date:  November  5,  1984. 
FOR  FURTHCR  RIFORMATION  CONTACT 
Mr.  Bill  Schechter  (202-523-0300)  or  Mr. 


>  Section  124  of  Pub.  L  as-S73  (Octotwr  30. 1984) 
redesignated  th«ae  TSUS  items  (effective  January  1. 
1985)  as  follows  (old  item  number/new  item 
number):  685.2350/665.12.  685.2S70/6S5.3a  and 
665.2976/68SJ». 


Urry  Reavis  (523-0296).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  DC  20438. 

SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  November  5, 1984.  by  Motorola. 
Inc.  Schaumburg.  IL. 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  S  201,11).  not  later  than  seven  (7) 
days  after  publication  of  this  uotice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entiy. 

Service  //st— Pursuant  to  i  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d).  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  S  201.16(c)  of  the 
rules  (19  CFR  201.16(c)),  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Conference. — The  Director  of 
Operations  of  the  Commission  has 
scheduled  a  conference  in  connection 
with  this  investigation  for  9:30  a.m.  on 
November  2a  1984,  at  the  U.S. 
International  Trade  Commission 
Building,  701  E  Street  NW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Mr.  Larry 
Reavis  (202-523-0296)  not  later  than 
November  26. 1984,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in  this 
investigation  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions. — Any  person 
may  submit  to  the  Commission  on  or 
before  December  3, 1984,  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation,  as  provided 
in  S  207.15  of  the  Commission's  rules  (19 
CFR  207.15).  A  signed  original  and 
fourteen  (14)  copies  of  each  submission 
must  be  filed  with  the  Secretary  to  the 
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Commission  in  accordance  with  S  201.8 
of  the  rules  (19  CFR  201.8).  All  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6.  as 
amended  by  49  FR  32569.  Aug.  15, 1984). 

Authority:  This  investigation  is  tteing 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  {  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

Issued:  November  9. 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

|FR  Doc  e4-a00SS  FUsd  11-14-64;  S:4S  am] 
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llnvMtigation  No.  701-TA-224 
(Prelkninary)] 

Uva  Swina  and  Frash.  ChiHad  and 
Frozan  Pork  From  Canada 

AQCNCV:  United  States  International 
Trade  Commission. 

ACTIOM  Institution  of  a  preliminary 
countervailing  duty  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  preUminary 
countervailing  duty  investigation  No. 
701-TA-224  (Preliminary)  under  section 
703(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1871b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  live  swine  and 
of  fresh,  chilled  and  frozen  meat  (except 
meat  offal)  of  swine,  provided  for  in 
items  100.85  and  106.40.  respectively,  of 
the  Tariff  Schedules  of  the  United 
States,  which  are  alleged  to  be 
subsidized  by  the  Government  of 
Canada.  As  provided  in  section  703(a). 
the  Commission  must  complete 
preliminary  countervailing  duty 
investigations  in  45  days,  or  in  this  case 
by  December  17, 1984. 


For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure.  Part  207.  Subparts  A  and  B 
(19  CFR  Part  207).  and  Part  201.  Subparts 
A  through  E  (19  CFR  Part  201). 

EFFECTIVE  DATE:  November  2, 1984. 

FOR  FURTHER  INFOf)MATION  CONTACT. 

Lawrence  Raasch  (202-523-0286).  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  701  E  Street.  NW.. 
Washington,  DC  20436. 

SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  November  2. 1984  by  counsel  on 
behalf  of  members  of  The  National  Pork 
Producers  Council.  Des  Moines.  Iowa. 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list. — Pursuant  to  S  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  §  201.16(c)  of  the 
rules  (19  CFR  i  201.ie(c)).  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  hst).  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  November 
26, 1984  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW.. 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Lawrence  Rausch  (202-523- 
0286)  not  later  than  November  21, 1984 
to  arrange  for  their  appearance.  Parties 
in  support  of  the  imposition  of 
countervailing  duties  in  this 
investigation  and  parties  in  opposition 
to  the  imposition  of  such  duties^  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 


Written  submissions. — Any  person 
may  submit  to  the  Commission  on  or 
before  November  28. 1984  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation,  as  provided 
in  §  207.15  of  the  Commission's  rules  (19 
CFR  207.15).  A  signed  original  and 
fourteen  (14)  copies  of  each  submission 
must  be  filed  with  the  Secretary  to  the 
Commission  in  accordance  with  {  201.8 
of  the  rules  (19  CFR  201.8).  All  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  S  201.6  of  the 
Commission's  rules  (19  CFR  201.6.  as 
amended  by  49  FR  32569.  Aug.  15. 1984). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  S  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

Issued:  November  9, 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  Si-MOeO  Filed  11-14-a4:  Si4S  ami 

MLUNQ  COOC  Toao-aa-M 


[Investigation  No.  337-TA-165] 

Certain  AlkaHna  Batteries;  Issuance  of 
Exclusion  Order 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice  is  hereby  given  that  the 

Commission  has  issued  a  general 

exclusion  order  in  the  above-captioned 

investigation. 


Authority:  419  U.S.C.  1337. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  determined  that  there  is  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  in  the 
importation  and  sale  of  certain  alkaline 
batteries.  The  Commission  found  that  all 
respondents  had  engaged  in  unfair  acts 
by  reason  of  registered  trademark 
infringement,  misappropriation  of  trade 
dress,  and  false  designation  of  origin  in 
the  unauthorized  importation  and  sale  of 
certain  alkaline  batteries  witii  the 
DURACELL  trademark  and  trade  dress, 
and  that  all  respondents,  except  for 
respondent  Continent-Wide  Enterprises. 
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Ltd..  had  conunitted  unfair  acts  by 
reason  of  violation  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1452  and 
1453. 

The  Commission  determined  that  a 
general  exclusion  order  pursuant  to 
section  337(d)  is  the  appropriate  remedy 
for  the  violations  of  section  337  found  to 
exist  that  the  public  interest 
considerations  enumerated  in  section 
337(d)  do  not  preclude  such  relief;  and 
that  the  amount  of  the  bond  during  the 
Presidential  review  period  under  section 
337(g)  shall  be  75  percent  of  the  entered 
value  of  the  imported  articles. 

Copies  of  the  Commission's  Action 
and  Order,  the  Opinions  issued  in 
connection  therewith,  and  all  other 
nonconfidential  dociunents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  Docket 
Section.  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington.  D.C.  20436,  telephone  202- 
523-0471. 

FOR  RiRTHCIt  INFOMMATWN  CONTACT 

William  E.  Perry,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0499. 

Issued:  November  5, 1964. 

By  order  of  the  Commission. 
Kannatfa  R.  Mason. 
Secretary. 
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(Invstlgatton  No*.  731-TA-161  and  162 
(FmaOl 

Tttanhim  Spong*  From  Japan  and  tha 
Unitad  Kingdom 

Oetenninations 

On  the  basis  of  the  record  '  developed 
in  investigation  No.  731-TA-161  (Final), 
the  Commission  determines.*  pursuant 
to  section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)).  that  an  industry  in 
the  United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  Iiapan  of  titanium  sponge,'  which 
the  Department  of  Commerce  has  found 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  Pursuant  to  section  736  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673e(b) 
(1980)),  the  Commission  further 


'  The  "record"  is  defined  in  }  207.2(i)  of  tfte 
CommisMion'i  Ru/ea  of  Practice  and  Procedure  (19 
era  207.2(i)). 

*  Chairwoman  Stem  and  Vice  C3iainnan  Lietieler 
diMcnting. 

*  Titanium  ipooge  is  provided  for  in  item*  829.14 
and  833JI0  of  the  Tariff  Schedule*  of  the  United 
State*. 


determines  that  the  threat  of  material 
injury  would  not  have  led  to  a  finding  of 
material  injury  but  for  the  suspension  of 
liquidation  under  section  1673b(d)(l). 

On  the  basis  of  the  record  '  developed 
in  investigation  No.  731-TA-162  (Final), 
the  Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930, 
that  an  industry  in  the  United  States  is 
not  materially  injured  or  threatened 
with  material  injury,  nor  is  the 
estabhshment  of  an  industry  in  the 
United  States  materially  retarded,  by 
reason  of  imports  iroTa  the  United 
Kingdom  of  titanium  sponge  *  which  the 
Department  of  Commerce  has  found  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  LTFV. 

Background 

The  Commission  instituted  these  final 
antidumping  investigations,  effective 
May  11, 1984,  following  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  titanium 
sponge  from  Japan  and  the  United 
Kingdom  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  LTFV  (49  FR 
20042).  Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  May  31, 
1984  (49  FR  22724).  Following  a  60-day 
extension  of  its  final  determinations  by 
the  Department  of  Commerce,  the 
Commission  revised  its  hearing  date 
(Federal  Register  of  July  18. 1984,  49  FR 
29167).  The  hearing  was  held  in 
Washington,  DC,  on  September  26, 1984, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  to  be  represented  by  counsel. 
Commerce  published  its  affirmative 
final  LTFV  determinations  in  the  Federal 
Register  on  October  1, 1984  (49  FR 
38384).  The  Commission's 
determinations  in  these  investigations 
were  made  in  an  open  "Government  in 
the  Sunshine"  meeting,  held  on  October 
29, 1984. 

The  Commission  transmitted  its  report 
on  these  investigations  to  the  Secretary 
of  Commerce  on  November  7. 1984.  A 
public  version  of  the  Commission's 
report.  Titanium  Sponge  from  Japan  and 
the  United  Kingdom,  (investigations 
Nos.  731-TA-161  and  162  (Final).  USITC 
Publication  1600,  November  1984) 
contains  the  views  of  the  Commission 
and  information  gathered  during  the 
investigations. 

Issued:  November  7, 1984. 


By  order  of  the  Commission. 
Kennetli  R.  Mason, 
Secretary. 


llnvMtlgatton  Na  337-TA-193] 

Cartain  Rowing  Machlnaa  and 
Componanta  Tharaof;  Prahaarlng 
Confaranca 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter  will 
commence  at  9KX)  a.m.  on  December  17, 
1984.  in  Hearing  Room  6311  at  the 
Interstate  Commerce  Commission 
Building  at  12th  &  Constitution  Avenue, 
NW.,  Washington,  D.C,  and  the  hearing 
will  commence  immediately  thereafter. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  November  2. 1964. 
Janet  O.  Saxon, 

Administrative  Law  Judge. 

int  Doc  S4-J0S3  FilmJ  11-1«-a4;  8:45  am) 
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Tarmlnation  of  Countarvalling  Duty 
Invaatigatlon  Concaming  Vitamin  K 
From  Spain 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Termination  of  countervailing 
duty  investigation  under  section 
104(b)(1)  of  the  Trade  Agreements  Act  of 
1979,  with  regard  to  Vitamin  K  ft-om 
Spain. 

EFFECTIVE  DATE:  November  8. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Vera  Libeau,  Office  of 
Investigations,  telephone  number  (202) 
523-0368. 

SUPPLEMENTARY  INFORMATION:  The 
Trade  Agreements  Act  of  1979, 
subsection  104(b)(1),  requires  the 
Commission  in  the  case  of  a 
countervailing  duty  order  issued  under 
section  303  of  the  Tariff  Act  of  1930. 
upon  the  request  of  a  government  or 
group  of  exporters  of  merchandise 
covered  by  the  order,  to  conduct  an 
investigation  to  determine  whether  an 
industry  in  the  United  States  would  be 
materially  injured,  or  threatened  with 
material  injury,  or  whether  the 
establishment  of  such  an  industry  would 
be  materially  retarded,  if  the  order  were 
to  be  revoked.  On  June  17, 1982,  the 
Commission  received  a  request  from  the 
Government  of  Spain  for  the  review  of 
the  outstanding  countervailing  duty 
order  on  Vitamin  K  from  Spain.  Notice 
of  the  countervailing  duty  order  was 
published  on  November  16, 1976  in  the 
Federal  Register  (41  FR  50419). 


Faderal  Register  /  Vol.  49,  No.  222  /  Thursday,  November  15.  1964  /  Notioes 


4S277 


On  September  11, 1984.  the 
Commission  was  notified  by  letter  that 
the  Heterochemical  Corp.,  the  original 
petitioner  for  the  countervailing  duty 
order,  wished  to  withdraw  its  request 
for  the  imposition  of  countervailing 
duties  under  the  above  referenced 
countervailing  duty  order. 

While  there  is  no  provision  in  the 
Trade  Agreements  Act  of  1979,  or  in  its 
legislative  history,  permitting 
termination  of  a  transition  case 
investigation,  termination  of  a  properly 
instituted  countervailing  duty 
investigation  is  permitted  under  section 
704(a)  of  the  Tariff  Act  of  1930.  That 
section  directs  the  Commission  to  solicit 
public  comment  prior  to  termination  and 
approve  such  termination  only  if  it  is  in 
the  public  interest  Termniation 
authority  is  explicit  in  cases  based  on 
newly  filed  countervailing  duty 
petitions;  it  is  implied  with  respect  to 
existing  countervailing  duty  orders. 

On  September  26, 1984,  (49  FR  37861) 
the  Commission  published  a  notice  in 
the  Federal  Register  requesting  public 
comment  by  October  26. 1984,  on  the 
proposed  termination  of  the  Commission 
investigation  on  Vitamin  K  from  spain. 
No  adverse  comments  were  received  in 
response  to  the  Commission's  notice. 

"The  Commission  is  therefore 
terminating  its  investigation  on  Vitamin 
K  from  Spain  (T.D.  76-321).  The 
termination  of  this  investigation  has  the 
same  effect  as  a  determination  that  an 
industry  in  the  United  States  would  not 
be  materially  injured,  or  threatened  with 
material  injury,  nor  would  the 
establishment  of  such  an  industry  be 
materially  retarded,  if  the  countervailing 
duty  order  were  to  be  revoked. 

In  addition  to  publishing  this  Federal 
Register  notice,  the  Commission  is 
serving  a  copy  of  this  notice  on  all 
persons  who  have  written  the  agency  in 
connection  with  this  investigation  and  is 
also  notifying  the  Department  of 
Commerce  of  its  action  in  this  case. 

Issued:  November  9. 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

[FR  Doc  84-30057  PIM  11-14-84;  8.^  ■») 
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INTERSTATE  COMMERCE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44)  U.S.C. 
Chapter  35  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 


review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may  t>e 
obtained  from  the  Agency  Clearance 
Officer.  Lee  Campbell  (202)  275-7238. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Lee 
Campbell,  Interstate  Commerce 
Commission.  Room  1325, 12th  and 
Constitutioo  Ave..  NW.,  Washington. 
DC  20423  and  to  Gary  Waxman.  Office 
of  Management  and  Budget,  Room  3228 
NEOB,  Washington.  DC  20503,  (202)  395- 
7340. 

Type  of  Clearance:  Extension 
Bureau/Office:  Office  of  Proceedings 
Title  of  Form:  Small  Carrier  Transfer 

Application 
OMB  Form  No.:  3120-0025 
Agency  ForiA  No.:  OP-JX>-l 
Frequency:  Non-recurring 
Respondents:  Motor  Carriers: 

Transferring  or  merging 
No.  of  Respondents:  810 
Total  Burden  Hrs.:  6,480 
Jamas  H.  Bayne, 
Secretary. 

(PR  Doc  84-at68  FlWd  11-14-84;  8:46  amj 
BNJJNQ  COOC  7«SS-01-M 

[Finance  Dockat  No.  28640  (Sui>-»).  at  ■!.> 

Chicago,  Mlhwaukee,  SL  Paul  and 
Pacific  RaUroad  Co^  Reorganization. 
Acqulaition  by  Grand  Trunk  Corp. 

AOENCY:  Interstate  Commerce 

Commission. 

ACTION:  Schedule  of  proceedings  on 

amended  acquisition  and  reorganization 

proposal. 

summary:  The  Commission  sets  a 
procedural  schedule  on  the  amended 
application  filed  under  section  5(b)  of 
the  Milwaukee  Railroad  Restructuring 
Act,  45  U.S.C.  904{b)(MRR)  and 
reorganization  plan  filed  under  section 
77  of  the  Bankruptcy  Act  by  the  Chicago 
and  North  Western  Transportation 
Company  (CNW)  to  acquire  and  operate 
the  core  assets  of  the  Chicago, 
Milwaukee,  St.  Paul,  and  Pacific 
Railroad  Company  (MILW).  CNWs 
proposals  were  transmitted  to  the 
Commission  by  Order  No.  782  issued 
November  1, 1984,  by  MILWs 
Reorganization  Court. 
DATES:  Verified  statements  in  support, 
opposition,  or  requesting  conditions  to 
CNWs  amended  proposals  are  due 
November  21. 1984.  Verified  reply 
statements  are  due  November  28, 1984. 
ADDRESSES:  An  original  and  20  copies  of 
all  pleadings  referring  to  Finance  Docket 


■  Embraces  Finance  Docket  No.  28640  (Sub*  No*. 
9A-E.  9K-N.  9P-BB)  and  No*.  MC-P-1S231  and  MC- 
F-15231  (Sub-No*.  1  and  Z). 


No.  28640  (Sub-No.  9)  should  be  sent  to: 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

Copies  must  also  be  served  on  all 
parties  of  record  in  Finance  Docket  No. 
28640  (Sub-No.  9).  A  current  list  of 
parties  of  record  will  be  served  on 
November  15. 19B4. 
FOR  FURTHER  INFORMATION  CONTACr 
Louis  E.  Gitomer,  (202)  27S-7245 

or 
Joseph  C.  Levin,  (202)  275-7936. 
SUPPLEMCNTARV  SgOWMATlOW:  The 
Commission's  decision  served 
September  26. 1984.  returned  to  MILWa 
Reorganization  Court  without  action 
CNW's  reorganization  and  acquisition 
proposals  and  related  exemption 
requests  identified  as  Finance  Docket 
No.  28640  (Sub-Nos.  9  C,  D,  E,  Q.  and  S) 
and  No.  MC-F-15231  (Sub-No.  1). 

On  October  9, 1984,  CNW  submitted 
to  MILW's  Reorganization  Court 
amendments  to  its  MRR  application  to 
acquire  and  operate  MILW's  core  assets. 
The  principal  amendment  Increased  the 
consideration  CNW  offers  for  MILWs 
core  assets.  In  Order  No.  782,  MILW's 
Reorganization  Court  referred  the 
amended  application  for  our 
consideration  under  section  5  of  the 
MRR  and  section  77  of  the  Bankruptcy 
Act.  The  Court  directed  us  to  transmit  to 
it  our  decision  on  CNWs  amended  MRR 
application  and  reorganization  plan 
within  60  days  of  CNW's  filing  with  us. 
This  is  January  7, 1985,  assuming  a 
November  7, 1984  filing,  and  our 
acceptance  of  the  appHcation. 

CNW's  amended  MRR  application 
and  reorganization  plan  will  be 
considered  under  section  77  of  the 
Bankruptcy  Act  section  5(b)  of  MRR. 
and  49  U.S.C.  11344(b).  The  statutory 
criteria  are  set  forth  on  pages  43-48  of 
our  September  26th  decision. 

In  view  of  the  limited  time  given  us  by 
the  Court,  we  have  established  an 
expedited  procedural  schedule.  No 
extensions  will  be  granted  and  dilatory 
tactics  will  not  be  tolerated. 

Parties  are  requested  to  use  hand 
delivery,  express  mail,  or  overnight 
package  delivery  for  service  of 
pleadings  on  principal  parties.  Since  a 
substantial  record  has  already  been 
developed,  parties  are  strongly 
encouraged  to  incorporate  previously 
filed  material  by  reference  and  confine 
new  evidence  and  argument  to  issues 
raised  by  CNW's  amended  MRR 
application. 

The  procedures  prescribed  in  our 
April  29, 1983  decision  for  interlocutory 
appeals,  discovery,  and  other  matters 
will  be  followed  in  considering  CNWs 
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amended  MRR  application. 
Administrative  Law  Judge  Paul  Cross 
will  continue  to  handle  procedural 
matters  that  might  arise. 

The  following  procedural  schedule  is 
adopted: 
November  21. 1984— All  verified 

statements  in  support,  opposition  or 

seeking  protective  conditions  must  be 

filed. 
November  28, 1984 — All  verified 

statements  must  be  filed  in  reply  to 

the  November  21st  filing. 
November  30, 1984 — All  requests  for 

cross-examination  must  be  filed. 
December  5, 1984 — Cross-examination, 

if  any,  begins. 
December  11, 1984 — Simultaneous  briefs 

must  be  filed. 
December  17, 1984 — Oral  argument 

before  the  Commission. 
December  20, 1984 — Open  voting 

conference. 
December  21, 1984 — Issuance  of 

summary  decision  reflecting  voting 

conference. 
January  7, 1985 — Issuance  of  final 

decision  with  rationale. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  himian 
environment  or  energy  conservation. 

It  is  ordered: 

1.  All  parties  shall  observe  the 
procedural  schedule  prescribed  in  this 
decision. 

2.  The  general  protective  order  in 
Ordering  paragraphs  4  and  5  of  our  April 
29. 1983,  decision  will  also  apply  to 
CNW's  amended  MRR  application. 

3.  This  decision  is  effective  on 
November  13, 1984. 

Decided:  November  7, 1984. 

By  the  Commission.  Chainnan  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterrett 
Gradison,  Simmons.  Lamboley,  and  Strenio. 
{■niM  H.  Bayna, 
Secretary. 

FR  Doc  M-aase  Filed  11-14-S*;  8:45  un] 
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(Docket  Noe.  AB-69  (Sub-14),  AB-19  (Sub- 
69)1 

Western  Maryland;  Raihway  Co.  and 
the  Baltimore  and  Ohio  Railroad  Ca 
Abandonment  and  Dicontinuance  of 
Service  In  Tucker  and  Randolph 
Countiee,  WV;  FincHngs 

The  Commission  has  found  that  the 
pubUc  convenience  and  necessity  permit 
the  abandonment  by  the  Western 
Maryland  Railway  Company  of  that 
portion  of  the  Thomas  Subdivision 
between  Valuation  Station  4583+48 
(milepost  86.81),  at  or  near  Hendrick. 
and  Valuation  Station  5881+00 
(milepost  111.39],  at  or  near  Elkins,  a 


distance  of  24.58  miles  in  Tucker  and 
Randolph  Counties,  WV,  and  the 
discontinuance  of  service  over  that  line 
by  the  Baltimore  and  Ohio  Railroad 
Company.  A  certificate  will  be  issued 
authorizing  this  abandonment  and 
discontinuance  unless  within  15  days 
after  this  pubUcation  the  Commission 
also  finds  that:  (1)  A  financially 
responsible  person  has  offered 
assistance  (through  subsidy  or  purchase) 
to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
pubUcation  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27 
Jamaa  H.  Bayne, 
Secretary.  '     . 

(FR  Doc  84-29gS7  FiJed  11-14-84: 8:48  un] 
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NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrence  Report,  Section 
208  Report  Submitted  to  the  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  Section  208  of  the 
Energy  Reogranization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Conmiission  (NRC)  has  published  and 
issued  the  periodic  report  to  Congress 
on  abnormal  occurrences  (NUREG-0090, 
Vol.  7,  No.  2). 

Under  the  Energy  Reorganization  Act 
of  1974,  which  created  the  NRC  an 
abnormal  occiurence  is  defined  as  "an 
unscheduled  incident  or  event  which  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  and  safety."  The  NRC  has  made  a 
determination,  based  on  critieria 
published  in  the  Federal  Register  (42  FR 
10950)  on  February  24, 1977.  that  events 
involving  an  actual  loss  or  significant 
reduction  in  the  degree  of  protection 
against  radioactive  properties  of  source, 
special  nuclear,  and  byproduct  materials 
are  abnormal  occurrences. 

This  report  to  Congress  is  for  the 
second  calendar  quarter  of  1984.  The 
report  identifies  the  occurrences  or 
events  that  the  Commission  determined 
to  be  significant  and  reportable:  the 


remedial  actions  that  were  undertaken 
are  also  described.  During  the  report 
period,  there  was  one  abnormal 
occurrence  at  the  nuclear  power  plants 
licensed  to  operate;  the  event  involved  _ 
an  inoperable  containment  spray 
system.  There  was  one  abnormal 
occurrence  at  the  other  NRC  licensees; 
the  event  involved  a  therapeutic  medical 
misadministration.  There  were  no 
abnormal  occurrences  reported  by  the 
Agreement  States. 

The  report  also  contains  information 
updating  some  previously  reported 
abnormal  occurrences. 

Interested  persons  may  review  the 
report  at  the  NRC's  Public  Dociunent 
Room.  1717  H  Street,  NW,  Washington. 
DC  or  at  any  of  the  nuclear  power  plant 
Local  Public  Document  Rooms 
throughout  the  country. 

Copies  or  microfiche  of  NUREG-0090. 
Vol  7,  No.  2  (or  any  of  the  previous 
reports  in  this  series),  may  be  purchased 
by  calling  (301)  492-9530  or  by  writing  to 
the  Publication  Services  Section, 
Document  Management  Branch, 
Division  of  Technical  Information  and 
Document  Control.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  A  year's  subscription  to  the 
NUREG-0090  series  publication,  which 
consists  of  four  issues,  is  also  available. 
Documents  may  be  purchased  by  check, 
money  order.  Visa,  MasterCard,  or 
charged  to  a  GPO  Deposit  Account. 

Copies  of  the  report  may  also  be 
purchased  from  the  National  Technical 
Information  Service,  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

Dated  at  Washington,  DC  this  6th  day  of 
November  1984. 

For  the  Nuclear  Regulatory  Commission 
Samuel  J.  Chilk. 
Secretary  of  the  Commission. 

[FR  Doc  84-aaaoe  Piled  11-14-84;  &48  am) 
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Availability  of  Draft  Issue-Oriented  Site 
Technical  Positions  In  the  High-Level 
Waste  Program 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Availability. 

summary:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  Issue-Oriented  Site 
Technical  Positions  (ISTPs)  for  the 
following  potential  geologic  repository 
sites: 

•  Basalt  Waste  Isolation  Project 
(BWIP) 

•  Nevada  Nuclear  Waste  Storage 
Investigations  (NNWSI) 
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•  Salt  Repository  Project  (SRP) 
Permian  Basin  Sites 
Paradox  Basin  Sites 
Gulf  Coast  Dome  Sites 

The  ISTPs  address  site  issues  in  the 
areas  of  geology/geophysics,  waste 
package,  geologic  repository  operations 
area  design/rock  mechanics,  hydrology, 
and  geochemistry. 
DATE:  The  comment  period  expires 
January  14,  1985.. 

ADDRESSES:  Send  comments  to  Hubert ). 
Miller,  Chief,  Repository  Projects 
Branch,  Divtd)on~Q,f  Waste  Management, 
U.S.  Nucleat, Regulatory  Commission, 
Mail-Stop  623-SS,  Washington.  D.C. 
20555.  Copies  of  these  documents  may 
be  obtained  free  of  charge  upon  written 
request  to  Nancy  Still,  Docket  Control 
Center,  Division  of  Waste  Management, 
U.S.  Nuclear  Regulatory  Commission, 
Mail-Stop  623-SS,  Washington,  D.C. 
20555,  Telephone  1-600-368-5642.  Ext. 
74426  or  427-4426  for  Washington  area 
callers. 

FOR  FURTHER  INFORMATION  CONTACT 
Hubert  J.  Miller,  Chief,  Repository 
Projects  Branch,  Division  of  Waste 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Telephone  (301)  427^177. 

SUPPLEMENTARY  INFORMATION:  The 

Nuclear  Waste  Policy  Act  of  1982,  Pub. 
L.  97-425,  (NWPA)  and  Commission 
Regulation  10  CFR  Part  60  promote 
consultation  between  the  Department  of 
Energy  (DOE)  and  NRC  prior  to 
submittal  of  a  Hcense  application  for  a 
geologic  repository.  These  pre-licensing 
consultations  are  to  fully  inform  DOE 
about  the  level  of  information  that  must 
be  provided  in  a  license  application  to 
allow  a  licensing  decision  to  be  made  by 
NRC.  Guidance  to  DOE  will  be  provided 
in  NRC  Site  Characterization  Analyses 
(SCAs)  which  document  staff  reviews  of 
DOE  Site  Characterization  Plans  to  be 
submitted  according  to  the  NWPA  and 
10  CFR  Part  60.  Supplementary  guidance 
is  presented  in  staff  technical  positions 
on  both  generic  and  site-specific  issues. 

The  Issue-Oriented  Site  Technical 
Positions  noticed  in  this  announcement 
identify  and  present  the  rationales  for 
the  detailed  technical  questions 
(licensing  issues)  that  must  be 
addressed  prior  to  licensing  for  each  of 
several  potentially  acceptable  sites  that 
have  been  identified  by  DOE. 

This  will  allow  a  determination  of  site 
and  design  suitability  in  terms  of  10  CFR 
Part  60.  They  have  been  developed 
through  a  systematic  and 
comprehensive  assessment  of  the 
overall  geological  repository  system  and 

.  i 


its  components  and,  based  on  current 
knowledge,  identify  those  site  issues 
that  the  NRC  staff  considers  will  be 
needed  as  a  minimum  to  address  10  CFR 
Part  60,  Subpart  E. 

Although  submission  of  a  license 
application  by  DOE  is  not  expected  for 
several  years,  these  ISTPs  are  being 
issued  at  this  early  stage  of  the 
prelicensing  consultation  and  guidance  . 
process  for  several  reasons: 

(1)  The  issues  presented  will  serve  as 
a  set  of  benchmarks  against  which  the 
NRC  staff  can  independently  review  the 
relevance  and  completeness  of  issues 
identified  by  DOE  in  the  Site 
Characterization  Plans  (SCPs). 

(2)  The  issues  provide  a  systematic 
structure  for  staff  guidance  to  DOE  for 
tracking  the  progress  toward  addressing 
staff  concerns  about  Ucensing 
throughout  the  site  characterization 
process.  The  intent  is  to  establish  a 
tracking  system  which  ties  together  all 
of  the  various  documents  that  are 
pertinent  to  a  given  issue. 

(3)  Finally,  the  issues  provide  a 
systematic  and  logical  framework  for 
NRC  staff  to  organize  the  ultimate  task 
of  assessing  geologic  repository 
performance  and  compliance  with 
criteria  of  10  CFR  Part  60. 

The  ISTPs  will  be  followed  by  more 
detailed  Site  Technical  Positions  (STPs) 
which  address  one  or  more  specific 
licensing  issues.  Items  to  be  addressed 
in  STPs  include  specific  data 
information  needs,  methods  of  data 
collection  and  analyses,  and  treatment 
of  uncertainties. 

This  announcement  provides  notice  of 
availability  and  solicits  comments  on 
the  aforementioned  draft  Issue-Oriented 
Site  Technical  Positions. 

Dated  at  Silver  Spring.  Maryland,  this  2nd 
day  of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
)ohn ).  linehan. 

Acting  Chief,  Repository  Projects  Branch, 
Division  of  Waste  Management. 

[m  Doc  84-29992  Filed  11-14-84:  8:45  an] 
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Availability  of  Technical  Position  In 
High-Level  Waste  Program 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  completed  a 
technical  position  on  the  "Determination 
of  Radionuclide  Solubility  in 
Groundwater  for  Assessment  of  High- 
level  Radionuclide  Waste  isolation." 
ADDRESS:  Copies  of  this  document  may 


be  obtained  free  of  charge  upon  written 
request  to  Nancy  Still.  Docket  Control 
Center.  Division  of  Waste  Management, 
U.S.  Nuclear  Regulatory  Commission, 
Mail  Stop  623-SS,  Washington,  DC 
20555,  Telephone  1  (800)  368-5642.  Ext. 
74426.  or  427-4426  for  Washington,  DC 
callers. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Bradbury,  Project  Manager, 
Geotechnical  Branch,  Division  of  Waste 
Management.  U.S.  Nuclear  Reguiatory 
Commission,  Washington.  DC  20555 
Telephone  No.  (301)  427-4055. 

SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Waste  Policy  Act  of  1982.  Pub. 
L.  97-425.  (NWPA)  and  Commission 
regulation  10  CFR  Part  60  promote 
interaction  between  the  Department  of 
Energy  (DOE)  and  NRC  prior  to 
submittal  of  a  hcense  application  for  a 
geologic  repository.  These  interactions 
are  to  fully  inform  DOE  about  the  level 
of  information  that  must  be  provided  in 
a  Hcense  appUcation  to  allow  a  licensing 
decision  to  be  made  by  NRC.  Guidance 
to  DOE  is  provided  in  NRC  Site 
Characterization  Analyses  (SCA's) 
which  document  stafi  reviews  of  DOE 
Site  Charaterization  Plans  submitted 
according  to  the  NWPA  and  10  CFR  Part 
60.  On  selected  key  issues  important  to 
repository  performance,  the  staff  will  be 
addressing  generic  concerns  in  technical 
positions.  The  intent  of  the  staff  is  to 
ensure  that  guidance  is  provided  to  DOE 
at  an  early  time  and  thus  ensure  that  the 
DOE  gathers  needed  data  in  site 
characterization  programs. 

This  technical  position  is  one  in  a 
series  of  technical  positions  prepared  by 
the  NRC  staff  establishing  what  should 
be  achieved  by  DOE  in  investigation 
programs  at  potential  repository  sites. 
The  pu-TJOse  of  this  technical  position  is 
to  provide  guidance  concerning  an 
acceptable  strategy  for  obtaining  data 
on  radionuclide  solubility.  The  NTIC 
staff  considers  that  the  approach  used 
for  determining  the  solubility  of 
radionuclides  which  will  be  present  in  a 
high  level  waste  repository  is  key  to 
providing  the  data  needed  for  predicting 
long  term  repository  performance. 

Dated  at  Silver  Spring,  Maryland,  this  2nd 
day  of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 

R.  JohD  SMnner, 

Acting  Branch  Chief  Geotechnical  Branch, 
Division  of  Waste  Management.  NMSS. 

|FR  Doc  84-29883  Filed  11-14-84:  8:48  *m| 
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Pubflc  Service  Electric  and  Gas 
Company;  Avallabinty  of  Safety 
Evaluation  Report 

Notice  ia  hereby  given  that  the  OfBce 
of  Nuclear  Reactor  Regulation  has 
published  its  Safety  Evaluation  Report 
on  the  proposed  operation  of  Hope 
Creek  Generating  Station  located  on  the 
Delaware  River  Estuary  in  Lower 
Alloways  Creek  Township,  Salem 
County,  New  Jersey.  Notice  of  receipt  of 
the  application  of  PabHc  Service  Electric 
and  Gas  Company  to  operate  Hope 
Creek  Generating  Station  was  published 
in  the  Federal  Regktar  on  August  la 
1983  (48  FR  36357^36358). 

The  report  is  being  referred  to  the 
Advisory  Committee  on  Reactor 
Safeguards  and  is  being  made  available 
at  the  Conunission's  Public  Document 
Room.  1717  H  Street.  NW,  Washington. 
DC  20555.  and  at  the  Pennsville  Public 
Library.  190  South  Broadway. 
Peimsville,  New  Jersey  08070  for 
inspection  and  copying.  The  report 
(NUREG-1048]  can  also  be  purchased, 
at  current  rates,  from  the  National 
Technical  Information  Service. 
Department  of  Commerce.  5285  Port 
Royal  Road,  Springfield,  Virginia  22181, 
and  duough  the  NRC  GPO  sales 
program  by  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Attention: 
Sales  Manager.  Washington,  DC 

Dated  at  Bethesda,  Maryland  this  8th  day 
of  November  1984. 

For  the  Nndear  Regulatory  Commission. 
A.  Scfa«v«ficCT, 

Chief.  Licensing  Branch  No.  2,  Division  of 
Licensing 
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OFFICE  OF  MANAGEIIENT  AND 
BUDGET 

Cost  of  Hoapit^  and  Medical  Care  and 
Treatment  Furnished  by  the  United 
States,  Certain  Rates  Regarding 
Recovery  From  Torteusiy  Uabie  Third 
Persons 

By  virtue  of  the  authority  vested  in  the 
President  by  section  2(a)  of  the  Act  of 
September  25. 1962  (76  Stat.  593:  42 
U.S.C.  2652],  and  delegated  to  the 
Director  of  the  Office  of  Management 
and  Budget  by  Executive  Order  No. 
11541  of  July  1.  1970  {35  FR  10737),  the 
following  three  seta  of  rates  are 
established  for  use  in  connection  with 
the  recovery,  as  authorized  by  such  Act 
from  tortiously  liable  third  persons  of 
the  cost  of  hospital  and  medical  care 
and  treatment  furnished  by  the  United 


States  (part  43  of  Chapter  I  of  Title  28  of 
the  Code  of  Federal  Regulations) 
through  three  separate  Federal  agencies. 
These  rates  have  been  established  in 
accordance  with  the  requirements  of 
OMB  Circular  A-25,  requiring 
reimbursement  for  full  cost  of  all 
services  provided.  This  has  been 
determined  as  follows: 

(a)  for  the  Department  of  Defense — 
historical  costs  and  workload  data 
provided  through  the  Uniform  Chart  of 
Accounts  (UCA)  reporting  system 
provides  an  operating  cost  base  to 
which  are  added  systemwide  costs  and 
allowances  for  actual  inflation  and  pay 
raises  to  obtain  the  estimates  for  the 
fiscal  year  under  review.  The  costs  ^ 
added  are  those  items  required  by  OMB 
circular  A-25:  (1)  Retirement  for  military 
personnel — 51%  of  the  basic  pay  of  the 
military  personnel;  (2)  retirement  for 
civilian  personnel — 22.5%  of  the  pay  of 
the  civilian  personnel:  (3)  an  asset 
charge  of  4%  of  the  other  costs  in  lieu  of 
a  specific  depreciation  cost  on  fixed 
assets;  and  (4)  a  3%  surcharge  for  the 
cost  to  DOD  of  administering  the 
Medical  care  program. 

(b)  for  the  Veterans  Administration — 
the  actual  costs  and  per  diem  rates  by 
type  of  care  for  the  previous  year  are 
added  to  the  estimated  costs  for 
depreciation  of  buildings  and 
equipment,  administrative  overhead, 
interest  on  capital  investment,  and 
Government  employee  retirement  and 
disability  charges.  These  computed  rates 
are  then  adjusted  by  the  budgeted 
percentage  change  to  arrive  at  the 
estimated  rates  for  the  fiscal  year  under 
review. 

(c)  for  the  Department  of  Health  and 
Human  Services — using  data  collected 
for  the  first  six  months  of  fiscal  year 
1964,  the  sum  of  obligations  for  each 
cost  center  providing  medical  services  is 
broken  down  into  amounts  attributable 
to  inpatient  care  on  the  basis  of  the 
proportion  of  staff  devoted  to  each. 
Total  inpatient  costs  and  outpatient 
costs  thus  determined  are  divided  by  the 
relevant  workload  statistic  (inpatient 
day,  outpatient  visit]  to  produce  the 
inpatient  and  outpatient  rates.  These 
rates  are  then  adjusted  by  the  budgeted 
percentage  change  to  arrive  at  the  FY 
1985  rate.  In  calculating  the  rates,  the 
Department's  unfunded  retirement 
liability  costs,  and  capital  and 
equipment  depreciation  costs  were 
incorporated  to  conform  to  requirements 
contained  in  OMB  Circular  A-25.  In 
addition,  for  the  first  time,  cost  centers' 
obligations  include  all  costs  from  all 
accounts.  Previously,  certain  accounts- 
such  as  Medicare  and  Medicaid 
collections,  and  contract  Health  funds 
used  to  support  direct  operations — were 


not  included  in  the  base.  Inclusion  of 
these  funds  yields  a  more  accurate 
indication  of  the  cost  of  care  in  HHS 
facilities. 

These  rates  represent  the  reasonable 
cost  of  hospital,  nursing  home,  medicai 
surgical  or  dental  care  and  treatment 
(including  prostheses  and  medical 
applicances]  furnished  or  to  be 
funiished: 

(a)  For  such  care  and  treatment 
furnished  by  the  United  States  in 
Federal  hospitals,  nursing  homes,  and 
outpatient  clinics,  administered  by  any 
of  the  three  Federal  agencies — 
Department  of  Defense,  Veterans 
Administration  or  Department  of  Health 
and  Human  Services. 

(b)  For  sud)  care  and  treatment 
furnished  at  Government  expense  in  a 
facility  not  operated  by  the  United 
States,  the  rates  shall  be  amounts 
expended  by  the  United  States  for  such 
care  and  treatment. 
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For  the  period  beginning  October  1, 
1984.  the  rates  prescribed  herein 
supersede  those  established  by  the 
Director  of  the  Office  of  management 
and  budget  on  November  2. 1983  (48  FR 
50642). 

Dated:  November  1. 1964. 
David  K.  Stoclunan, 
Director,  Office  of  Management  and  Budget. 
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Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  proposed 
amendments  to  form  N-lA  (17  CFR 
239.15A,  274.11A]  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l  et 
seq.)  which  would  consolidate  all 
narrative  information  in  open-end 
management  investment  companies' 
prospectuses  concerning  significant 
expenses  and  add  a  tabular  presentation 
of  the  major  fees. 

The  potential  respondents  are 
approximately  810  registered  open-end 
management  investment  companies. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin  (202)  395-7231. 
SUriey  E.  HoUis. 
Acting  Secretary. 
November  9, 1984. 
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[Release  No.  23474;  70-7040] 

The  Connecticut  Light  and  Power 
Company;  Proposal  To  Finance 
Pollution  Control  Facilities;  Exception 
From  Competitive  Bidding 

November  8, 1984. 

The  Connecticut  Light  and  Power 
Company  ("CL&F').  a  subsidiary  of 
Northeast  Utilities  ("NU"),  Selden 
Street,  Berlin.  Connecticut  06037,  a 
registered  holding  company,  has 
proposed  a  transaction  subject  to 
sections  6(a)  and  7  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rule  50(a)(5)  thereunder. 

CL&P  proposes  to  finance  its  4.06 
percent  portion  of  the  cost  of  acquiring, 
constructing,  and  installing  pollution 
control  facilities  ("Facilities")  at  the 
Seabrook  Nuclear  Power  Station,  Unit 
No.  1  in  Seabrook,  New  Hampshire.  The 
Industrial  Development  Authority  of  the 
State  of  New  Hampshire,  ("Issuer")  will 
issue  pollution  control  revenue  demand 
bonds  ("Bonds")  in  the  principal  amount 
of  not  more  than  $12,000,000,  interest  on 
which  is  intended  to  be  exempt  from 
federal  and  New  Hampshire  income 
taxation.  The  Bonds  will  be  issued 
under  an  Indenture  of  Trust 
("Indenture")  between  the  Issuer  and 
BayBank  Middlesex,  as  trustee 
("Trustee"),  setting  out  the  terms  of  the 
Bonds.  Pursuant  to  a  Financing 
Agreement  between  CL&P  and  the 
Issuer  ("Financing  Agreement"),  the 
Issuer  would  loan  to  CL&P  the  proceeds 
of  the  Bonds.  CL&P  would  agree  to  make 
payments  corresponding  to  the  amounts 
needed  to  pay  the  principal,  interest, 
and  premium,  if  any,  on  the  Bonds  as 


they  become  due.  The  obligation  of 
CL&P  to  repay  its  loan  will  be  evidenced 
by  a  promissory  note  ("Note"). 

The  Financing  Agreement  and  the 
Indenture  would  provide  that  the  monies 
receivable  from  CL&P  by  the  Issuer 
imder  the  Financing  Agreement  are  to 
be  pledged  and  assigned  to  the  Trustee. 
The  Financing  Agreement  would  also 
obligate  CL&P  to  pay  the  fees  and 
charges  of  the  Issuer  and  Trustee.  The 
proceeds  of  the  Bonds  would  be 
deposited  with  the  Trustee.  From  a  fimd 
estabhshed  under  the  Indenture,  CL&P 
would  draw  the  proceeds  of  the  Bonds 
to  pay,  or  to  reimburse  itself  for,  its 
portion  of  the  cost  of  acquiring, 
constructing,  and  installing  the 
Facilities.  The  Bonds  would  not  be 
general  obligations  of  the  Issuer  or  the 
State  of  New  Hampshire;  the  principal, 
interest  and  premium,  if  any,  on  the 
Bonds  would  be  payable  only  from  the 
revenue  pledged  for  their  payment  under 
the  Finemcing  Agreement  and  the 
Indenture. 

The  Bonds  will  be  issued  with  a 
variable  interest  rate  as  Floating  Rate 
Demand  Bonds  ("FRDB"),  with  a 
maturity  date  not  more  than  thirty  years 
from  the  date  of  issuance.  The  interest 
rate  on  the  Bonds,  and  the 
corresponding  rate  on  CL&P's  loan  from 
the  Issuer,  will  be  determined  by 
Citibank  N.A.  ("Agent")  pursuant  to  a 
Remarketing  Agreement  between  it.  the 
Trustee,  and  CL&P.  The  Agent  will 
determine  the  rate  for  each  seven-day 
interest  period  at  a  rate  which  would 
result  in  the  market  value  of  the  Bonds 
being  100  percent  of  principal, 
considering  rates  of  comparable 
securities  and  general  financial 
conditions.  The  rate  may  not  exceed  20 
percent  annually,  and  similar  CL&P 
issuances  had  a  rate  of  6.80  percent  as 
of  October  16, 1984. 

On  a  one-time  basis,  at  the  option  of 
CL&P,  the  variable  interest  rate  may  be 
converted  to  a  fixed  rate  upon  40  days 
written  notice.  The  Indenture  also 
provides  an  automatic  conversion  to  a 
fixed  interest  rate  under  certain 
circumstances  on  the  interest  payment 
date  immediately  preceding  the 
expiration  of  the  Letter  of  Credit 
described  below.  The  fixed  interest  rate 
would  be  determined  by  the  Agent  not 
less  than  ten  business  days  prior  to  the 
conversion  date.  It  would  be  that  rate 
which  would  result  in  the  market  value 
of  the  Bonds  on  such  date  being  100 
percent  of  the  principal.  Prior  to  any 
such  conversion.  Bondholders  have  an 
option  to  tender  Bonds  to  the  Agent  for 
payment  of  principal  and  accrued 
interest  from  the  resale  of  the  Bonds,  or 
failing  resale,  from  funds  drawn  by  the 
Trustee  on  an  irrevocable  Letter  of 


Credit.  CL&P  will  fully  reimburse  the 
Agent  pursuant  to  the  terms  of  the  Letter 
of  Credit  securing  the  Financing 
Agreement  and  pursuant  to  a 
Reimbursement  Agreement 

Pursuant  to  the  Letter  of  Credit  and 
Reimbursement  Agreement  CL&P  would 
agree  to  immediately  repay  all  amounts 
that  are  drawn  under  the  Letter  of  Credit 
except  such  drawings  pursuant  to 
tenders,  or  to  certain  redemptions  of 
Bonds.  If,  in  connection  with  a  drawing 
due  to  the  partial  redemption  or  tender 
of  Bonds,  certain  specified  conditions 
are  fulfilled,  the  amount  drawn  would 
be  payable  on  the  first  to  occur  of  the 
fifth  anniversary  of  the  date  of  the 
drawing  or  the  termination  of  the  Letter 
of  Credit  Under  such  circumstances, 
interest  on  the  drawing  would  be 
payable  according  to  the  following 
schedule:  (A)  for  the  first  three  years 
after  such  drawing  is  made,  the  interest 
rate  would  be,  at  CL&P's  election  with 
respect  to  each  such  drawing,  either  (i) 
the  Bank's  Alternate  Base  Rate  (which  is 
the  higher  of  (a)  the  rate  of  interest 
announced  publicly  by  the  Bank  as  its 
base  rate  or  (b)  one-half  of  one  percent 
above  the  latest  three-week  moving 
average  of  secondary  market  morning 
offering  rates  for  three-month 
certificates  of  deposit  of  major  U.S. 
money  market  banks,  rounded  up  to  the 
nearest  one-quarter  percent  as  in  effect 
from  time  to  time),  (ii)  five-eighths  of 
one  percent  above  the  Domestic  Money 
Market  Bid  Rate,  and  (B)  for  the  fourth 
and  fifth  year  after  such  drawing  is 
made,  the  interest  rate  would  be  either 
one-eighth  of  one  percent  above  the 
Bank's  Alternate  Base  Rate,  three- 
quarters  of  one  percent  above  the 
Domestic  Money  Market  Bid  Rate,  or  the 
Reference  Rate.  If  all  but  certain  of  the 
specified  conditions  have  been  fulfilled, 
amounts  drawn  on  the  Letter  of  Credit 
would  be  payable  one  year  after  the 
date  of  drawing.  Interest  on  such 
drawings  would  be  at  the  Bank's 
Alternate  Base  Rate  plus  one  percent 
per  annum.  Delivery  of  the  letter  of 
Credit  to  the  Trustee  would  obtain  for 
the  Bonds  a  rating  equivalent  to  the 
credit  rating  of  the  Bank.  The  Letter  of 
Credit  will  expire  ten  years  from  the 
date  of  issuance,  but  can  be  extended  by 
the  Bank. 

The  Issuer  can  redeem  the  Bonds,  in 
whole  or  in  part  prior  to  a  conversion 
and  on  thirty  days  notice,  in  the  amount 
of  principle  and  accrued  interest. 
Thereafter,  redemption  is  at  the  election 
of  the  Issuer  at  redemption  prices 
scheduled  in  the  Indenture.  The  Bonds 
must  be  redeemed,  in  whole  and  not  in 
part  at  CL&Fs  option,  with  accrued 
interest  but  without  premium,  if  certain 
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extraordinary  events  (such  as  damage  or 
destruction  to  the  Facilities  or  the  plant 
at  which  the  Facilities  are  located)  shall 
have  occurred.  In  addition,  the  Bonds 
must  be  redeemed,  in  whole  or  in  part 
with  accrued  interest  but  without 
premium,  upon  a  determination  that  the 
interest  on  the  Bonds  is  taxable  for 
federal  income  tax  purposes:  the 
occurrence  of  certain  specified  changes 
in  law  that  render  performance  of  the 
Financing  Agreement  impossible;  m  the 
expiration  of  the  Letter  of  Credit  If  a 
default  were  declared  under  the 
Indenture,  the  principle  of  all 
outstanding  Bonds  could  be  declared 
due  and  payable  as  provided  in  the 
Indenture,  plus  accrued  interest,  but 
without  premium. 

CL&P  requests  an  exception  under 
Rule  50(a)(5)  regarding  borrowings  made 
under  the  Financing  Agreement  because 
competitive  bidding  is  inappropriate  in 
these  circumstances. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  3, 1984.  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549. 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
nied  with  the  request  Any  request  for  a 
hearing  shall  identify  specLfically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Conunission.  by  the  Office  of  Public 
Utility  Regulation,  parauant  to  delegated 
authority.  V 

Shiriey  E.  HoUia. 
Acting  Secretary. 

|FR  Doc  M-3001S  FiM  ll-M-M:  t»  ma) 
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Mddto  South  Services,  Inc.  et  a!.; 
Proposed  Issuance  and  Sale  of  Note 
to  Bank  by  SvMMmy  Service 
Company  and  Guaranty  by  Holding 
Company 

November  a  1964. 

Middle  South  Utilities.  Inc.  ("Middle 
South"),  a  registered  holding  company, 
and  Middle  South  Services,  Inc. 
("Services").  225  Baronne  Street  New 
Orleans.  Louisiana  70112.  a  subsidiary 


service  company  of  Middle  South,  have 
filed  a  proposal  with  this  Commission 
pursuant  to  sections  6(a).  7,  and  12(b)  of 
the  Public  Utility  Holding  Company  Act 
of  1935  ("Act")  and  Rule  45  promulgated 
thereunder. 

Services  proposes  to  borrow  and 
reborrow,  pursuant  to  a  revolving  oedit 
agreement  ("Credit  Agreement")  with 
Hibemia  National  Bank.  New  Orleans. 
Louisiana  ("Bank")  up  to  an  aggregate 
principal  amount  at  any  one  time 
outstanding  not  to  exceed  $30,000,000. 
The  Termination  Date  of  the  Bank's 
Commitment  is  December  31. 1987.  The 
borrowings  will  be  evidenced  by  a 
single  note  of  Services  representing  the 
obligation  of  Services  to  pay  the  amount 
of  the  Bank's  commitment  ($30,000,000) 
or.  if  less,  the  aggregate  unpaid  principal 
amount  of  all  loans  made  tijr  the  Bank 
thereunder,  plus  accrued  interest  As  an 
inducement  to  the  Bank  to  make  loans  to 
Services  under  the  Credit  Agreement, 
Middle  South  proposes  to  guarantee  the 
payment  by  Services  of  the  unpaid 
principal  amoimt  of,  and  interest  on.  the 
note  and  the  performance  by  Services  of 
its  obligations  under  the  Credit 
Agreement 

In  general  loans  under  the  Credit 
Agreement  will  bear  interest  on  the 
unpaid  principal  amount  thereof  at  a 
rate  per  annum  equivalent  to  either  one 
of  two  floating  rates  or  a  fixed  rate,  as 
specified  by  Services  from  time  to  time 
upon  proper  notice  to  the  Bank.  As  used 
in  the  Credit  Agreement  the  two 
floating  rate  options  are  the  federal 
funds  rate  ("Federal  Funds  Rate")  and 
the  prime  rate  ("Prime  Rate").  The 
Federal  Funds  Rate  is  defined  to  mean 
the  rate  which  is  1%  above  the  daily 
federal  funds  effective  rate  from  time  to 
time  as  quoted  by  the  Federal  Reserve 
Bank  of  New  Yoric.  The  Prime  Rate  is 
defined  to  mean  the  rate  of  interest 
announced  publicly  by  Citibank  from 
time  to  time  as  its  base  rate.  With 
respect  to  fixed  rate  loans.  Services  may 
select  a  rate  per  annum  equivalent  to  % 
of  1%  above  the  consensus  bid  rate  of 
New  York  Certificate  of  deposit  dealers 
for  the  purchase  at  face  value  of 
certificates  of  deposit  of  Citibank  in  an 
amount  approximately  equal  or 
comparable  to  the  amount  of  any  such 
loans  and  with  a  maturity  equal  to  the 
selected  interest  period,  adjusted  for 
reserves  and  FD.I.C.  insurance  ("CD 
Rate").  In  advance  of  each  loan  to 
Services  under  the  Credit  Agreement, 
Services  will  give  proper  notice  to  the 
Bank  specifying  whether  such  loan  will 
bear  interest  at  the  Federal  Funds  Rate, 
the  Prime  Rate,  or  the  CD  Rate  and.  as 
to  a  CD  Rate  loan,  the  selected  interest 
period  (30,  60,  or  90  days,  in  each  case 
as  specified  by  Services)  applicable  to 


such  loan.  For  the  Bank's  commitment 
under  the  Credit  Agreement  Services 
will  pay  to  the  Bank  a  commitment  fee 
for  the  period  fiom  the  Effective  Date  to 
the  Termination  Date  or  earlier 
termination  of  the  Commitment, 
computed  at  the  rate  of  %  of  1%  per 
annum  on  the  average  daily  unused 
portion  of  the  Commitment.  The  terms  of 
the  Credit  Agreement  will  not  require 
that  Services  maintain  compensating 
balances  with  the  Bank.  It  is  expected, 
however,  that  Services  will  maintain 
working  balances  with  the  Bank.  Based 
on  a  Prime  Rate  of  12%  and  assuming 
full  utilization  of  the  line,  the  maximum 
effective  cost  of  money  would  be  12%. 

It  is  stated  that  the  proceeds  of  the 
proposed  note  to  the  Bank  will  be  used 
by  Services  to  repay  any  outstanding 
borrowings  from  Citibank  at  maturity 
and  to  finance  other  expenditures  in 
connection  with  the  performance  by 
Services  of  its  funcfions  as  a  subsidiary 
service  company. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  5, 1984.  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicants  at 
the  address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Conunission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  flollis. 

Acting  Secretary. 

|FR  Doc.  04-30012  Filed  11-14-M;  S:45  wn) 
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(Release  No.  21471;  RIe  No.  4-256] 

Institutional  Networlcs  Corp.,  and 
National  Association  of  Securities, 
Dealers,  Inc.;  Order  Denying  Request 
for  Reconsideration 

November  8, 19*4. 

I.  Background 

On  April  17, 1984,  the  Commission 
issued  an  order  ("April  Order") 
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announcing  Commission  findings  with 
respect  to  a  fee  dispute  between  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  and  the 
Institutional  Networks  Corporation 
("Instinet").*  The  proceeding,  which  was 
instituted  on  August  16, 1983,*  consists 
of  Commission  review,  pursuant  to 
Section  llA(b)(5)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  of 
proposed  fees  of  the  NASD  for  full 
information  on  quotations  disseminated 
'  through  NASDAQ  in  securities 
designated  as  national  market  system 
( 'NMS'*)  Securities.  The  NASD  collects 
and  distributes  this  information  both 
directly  to  retail  subscribers  and  to 
competing  vendors  who  resell  the 
information  to  subscribers.  The  NASD 
denotes  the  service  provided  to  vendors 
as  the  National  Quotation  Data  Service 
("NQD5").'  Presently.  Instinet  is  the 
only  vendor  that  has  sought  access  to 
NQDS. 

In  the  April  Order,  the  Conunission 
determined  that,  because  Instinet  sought 
to  distribute  certain  NASDAQ  quotation 
information  in  competition  with  the 
NASD,  which  is  an  exclusive  processor 
of  that  information,  the  proposed  fees 
must  be  cost-based  to  ensure  the 
neutrality  and  reasonableness  of  the 
NASD's  charges  to  Instinet  and  its 
subscribers.  Under  this  analysis,  the 
Commission  approved  the  NASD's 
NQDS  vendor  fee,  but  disapproved  the 
NASD's  proposed  NQDS  subscriber 
fee  *  because  that  fee  was  based  in  part 
on  costs  related  to  functions  not  used  in 
supplying  quotation  data  to  Instinet 
The  April  Order  also  extended  and 
modified  interim  relief  to  Instinet  by 
dissolving  an  escrow  arrangement  •  and 


'  See  Secorities  Exchange  Act  Release  Na  20874 
(April  17. 1984).  49  PR  17B40.  The  Order  alio 
modified  interim  relief  and  instituted  additional 
procaodmga. 

■  See  Securitiea  Exchange  Act  Release  No.  20688 
(August  18. 1983),  48  FR  38124  ("Order  InsUtuting 
Proceedings"). 

*  In  addition  to  NQDS.  the  NASD  provides 
NASDAQ  Levels  1.  2.  and  3  services.  NASDAQ 
Level  1  8er\'ice  provides  the  best  bid  and  ask 
quotations  in  each  NASDAQ  stock.  This  service  is 
provided  exclusively  to  subscribers  by  vendors 
other  than  the  NASD.  NASDAQ  Level  2  service 
provides  full  quotation  data  in  each  NASDAQ 
stock.  NASDAQ  Level  3  service  is  identical  to  Level 
3  service,  tnit  includes  the  capabiUty  to  input  and 
update  quotations  in  NASDAQ. 

*  The  vendor  fee  was  intended  to  recover  direct 
computer  and  communication  costs  of  transmitting 
quotation  infomiation  from  the  NASD  to  Instinet. 
Tlie  sutjscriljer  fee  was  intended  to  recover  from 
Instine*  n-jbgrribeni  their  allocable  portion  of  the 
costs  of  operating  the  NASDAQ  system. 

*  fai  the  Order  Instituting  Proceedings,  the 
Commisaion  granted  interim  relief  to  Instinet  by 
proviolri}^  ihal  Instinet  pay  into  an  escrow  account 
amounts  based  on  the  NASD's  proposed  NQDS 
fees.  Order  Instituting  Proceedings,  supra  note,  2  at 
20-22. 


providing  that  Instinet  pay  directly  to 
the  NASD  subscriber  fees  based  on  the 
NASD's  Level  1  service  fee,  which  the 
Commission  found  to  be  functionally  the 
most  analogous  service  to  NQDS. 
Finally,  the  April  Order  announced  the 
commencement  of  a  denial  of  access 
pr(x:eeding  pursuant  to  Section  llA  of 
the  Act  regarding  the  NASD's  proposed 
NQDS  subscriber  fee  for  all  NASDAQ 
securities.* 

On  June  11. 1984.  the  NASD  filed  a 
motion  requesting  Commission 
reconsideration  ^  of  one  finding  made  in 
that  Order.  Instinet  submitted  a 
response  to  the  NASD's  Motion  on 
August  3. 1984.* 

n.  NASD's  Request  for  Reconsideration 

A.NASDMoUon 

The  NASD  Motion  indicates  that  the 
NASD  plans  on  submitting  to  the 
Commission  a  rule  change  proposing 
subscriber  fees  that  it  deems  consistent 
with  the  April  Order.  To  assist  the 
preparation  of  this  fee  filing,  the  NASD 
Motion  specifically  requests  the 
Commission  to  reconsider  its  decision 
that  costs  related  to  the  query  function, 
which  requires  the  maintenance  of  a 
database  to  store  quotations,  are  not 
properly  allocable  to  the  NQDS 
subscriber  fee.  The  NASD  believes  that 
certain  costs  of  maintaining  the 
NASDAQ  database,  including 
regulatory  costs  associated  with 
validation  of  quotations  and  ensuring 
that  quotations  do  not  lock  or  cross  the 
market,  are  projjerly  allocable  to 
Instinet  and  its  subscribers.  In  support 
of  its  request  the  NASD  argues  that 
Instinet's  subscribers  should  bear  the 
costs  associated  with  quotation  queries 
as  well  as  updates  because  it  views 
such  queries  as  an  essential  part  of  the 
quotation  update  fimction.  Specifically. 
Uie  NASD  argues  that  market  makers 


*  Prior  to  the  April  Order,  Instinet  requested 
expansion  of  NQDS  to  cover  all  NASDAQ 
securities.  See  Memorandum  and  Comments  of 
Instinet.  dated  January  IS,  19S4. 

*  See  Motkm  to  George  A.  Fitzsimmons, 
Secretary.  SEC,  from  Frank  |.  Wilson,  Executive 
Vice  President  and  General  Counsel,  NASD,  dated 
June  11. 1964  ("NASD  Motion").  On  June  8. 1964,  the 
NASD  also  filed  a  comment  letter  raising  certain 
issues  relating  to  the  April  Order.  See  Letter  to 
George  A.  Fftssimmons,  Secretary,  SEC,  from  Frank 
|.  Wilson,  Execative  Vice  President  and  General 
(Sunset,  NASD.  The  Commission  is  responding 
separately  to  the  matters  discussed  in  the  NASD's 
comment  letter. 

*  See  Response  of  Instinet  to  NASD's  Request  to 
Reconsider  File  Nos.  4-258  SR-NASD-83-13 
submitted  to  SEC  from  Daniel  T.  Brooks.  Counsel  to 
Instinet  dated  August  3. 1984  ("Instinet  Response"). 
On  Septemt>er  13. 1964.  the  NASD  responded  to 
procedural  points  raised  in  the  Instinet  Response. 
See  Letter  to  Richard  G.  Ketchum.  Director,  Division 
of  Market  Regulation,  from  Frank  J.  Wilson. 
Executive  Vice  President  and  General  Counsel. 
NASD,  dated  September  13, 1964. 


necessarily  query  NASDAQ  Level  2 
information  provided  over  their 
NASDAQ  terminals  in  deciding  whether 
to  maintian  or  change  their  quotations. 
The  NASD  states  that  access  to  the  full 
quotation  stream  is  necessary  when 
considering  a  quotation  update  and  that 
NASDAQ  provides  the  only  realistic 
method  for  most  market  makers  to 
access  that  information.  Supporting 
affidavits  from  12  market  makers 
accompanied  the  NASD  Motion. 

B.  Instinet's  Response 

Instinet  responded  to  the  NASD's 
motion  by  stating  that  maintenance  of 
the  NASDAQ  database  to  a  large 
degree,  is  irrelevant  to  the  data  feed 
sought  by  Instinet  for  several  reasons. 
First  Instinent  points  out  that  the  data 
base  contains  more  than  just  NASDAQ 
quotations.  For  example,  the  database 
contains  lists  of  valid  stock  symbols, 
correlations  of  market  makers  and  their 
designated  issues,  trade  reports,  and 
trades  pending  in  the  NASD's  Computer 
Assisted  Execution  System  ("CAES"). 
Second,  Instinet  notes  that  the  database 
is  used  to  calculate  the  inside  market  for 
NASDAQ  Level  1  service,  price  CAES 
executions,  calculate  NASDAQ  indices, 
and  produce  back-up  files.  Instinet  also 
notes  that  not  all  NASDAQ  terminals 
are  used  by  market  makers  nor  do 
market  makers  always  use  their 
terminals  for  market  making;  it  notes 
that  many  firms  make  markets  in  a  few 
stocks,  but  desire  and  receive  access  to 
quotation  information  in  all  NASDAQ 
stocks.  Instinet  suggests  that  database 
costs  associated  with  quotation  updates 
are  small,  but  concludes  that  a 
fimctional  analysis  of  database  usage  is 
necessary  to  reveal  the  precise  amount 
of  attributable  costs.  In  addition. 
Instinet  argues  that  it  will  be  at  a 
competitive  disadvantage  with  the 
NASD  if  its  subscribers  must  pay  for  the 
maintenance  of  the  NASDAQ  database 
because  Instinet  must  recover  the  costs 
of  building  its  own  database  in  order  to 
respond  to  subscriber  queries. 

Instinet  also  argues  for  the  denial  of 
the  NASD  Motion  because  (1)  the 
motion  was  not  timely  filed,  (2)  if  did  not 
raise  any  new  substance,  and  (3)  it  did 
not  otherwise  present  any  clear  basis  of 
error  in  the  April  Order. 

C.  Commission  Determination 

After  carefully  reviewing  the  NASD 
Motion  and  Instinet's  Response,  the 
Commission  beUeves  that  the  NASD 
Motion  does  not  advance  any  new  data 
or  arguments  to  warrant  Commission 
reconsideration  of  issues  resolved  in  the 
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April  Order.*  In  the  April  Order,  the 
Commission  specifically  stated  that 
"[t]he  NASD,  in  effect,  should  recover 
only  those  costs  it  would  incur  if  it 
operated  a  pure  'pass-through'  system — 
a  system  that  only  collected  information 
and  passed  it  on  to  vendors.  The  NASD 
should  not  recover  any  costs  related  to 
its  own  competing  vendor  service."  '"  In 
this  regard,  the  Commission  noted  that: 

[tjhere  is  no  requirement  that  market 
makers  recall  NASDAQ  quotation 
informatjon  through  their  NASDAQ  terminals 
in  connection  with  each  quotation  update.  To 
the  extent  a  market  maker  desires  to  recall 
quotation  information  before  updating  his 
quotation,  he  could  choose  to  recall  particular 
quotation  information  through  Instinet 
terminals  or  inside  quotation  information 
through  a  variety  of  sources,  without  any 
reliance  on  the  NASDAQ  system's  storage 
and  recall  functions. ' ' 

The  Commission  remains  of  this  view. 
Specifically,  the  Commission  continues 
to  believe  that  costs  related  to  the 
NASD's  inquiry  system,  such  as  storing 
quotations  for  inquiry  purposes  and 
responding  to  actual  inquiries,  cannot  be 
considered  in  developing  the  permanent 
NQDS  subscriber  charge. '  *  While 
NASDAQ  now  may  be  the  primary 
source  for  market  makers  to  inquire  as 
to  the  full  quotation  stream  in  a  stock, 
there  is  no  reason  why  that  has  to  hold 
true  for  the  future,  especially  after  the 
NQDS  is  expanded  to  cover  all 
NASDAQ  securities  and  other  vendors 
offer  services  in  competition  with  Level 
2.  To  allow  the  NASD  to  include 
quotation  query  costs  would  serve  to 
perpetuate  the  status  quo  by  increasing 


the  cost  of  NQDS  and  discouraging 
competing  services." 

Apart  from  the  reasoning  given  in  the 
April  Order,  the  Commission  further 
believes  that  even  if  market  makers 
continue  to  use  Level  3  service  in 
connection  with  updating  their 
quotations,  inclusion  of  costs  relating  to 
the  recall  capabilities  of  the  NASDAQ 
system  would  be  inappropriate. 
NASDAQ  market  makers  receive  a 
unique  benefit  from  the  NASDAQ 
system,  the  ability  to  advertise  their 
market  on  a  national  basis  to 
professional  and  public  investors.  This 
ability  is  critical,  not  only  to  the 
liquidity  of  the  OTC  market,  but  also  to 
the  profitability  of  those  market  makers. 
Indeed,  most  large  retail  broker-dealers 
did  not  make  markets  in  OTC  securities 
prior  to  NASDAQ.  While  the 
commission  has  never  objected  to  the 
NASD's  decision  to  set  Level  2  and  3 
fees  at  the  same  level,  notwithstanding 
the  special  benefits  provided  market 
makers  by  NASDAQ,  there  is  simply  no 
justification  for  a  determination  that 
NQDS  subscribers  should  also  subsidize 
NASDAQ  market  makers  by  paying  for 
NASDAQ  database  costs  necessary  to 
provide  a  quotation  recall  service 
through  NASDAQ,  a  service  that 
Instinet  must  duplicate  at  its  own 
expense  and  recover  from  its 
subscribers. 

in.  Order 

On  the  basis  of  the  above,  pursuant  to 
its  authority  under  the  Act.  and 
particularly  Sections  2,  3, 11,  llA,  15, 


15A.  19,  and  22  thereof,  the  Commission 
Hereby  Orders  that:  the  NASD's  motion 
for  Commission  reconsideration  of  the 
April  Order  be,  and  hereby  is,  denied. 

By  the  Commission. 
Shirley  E.  HollU. 

Acting  Secretary. 

[FK  Doc  •4-«XnS  FIM  ll-14-84i  tM  un| 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Grants  and  Denials  of  Applications  for 
Exemptions 

agency:  Materials  Transportation 
Bureau,  Research  and  Special  Programs 
Administration,  DOT. 

action:  Notice  of  Grants  and  Denials  of 
Applications  for  Exemptions: 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B,  notice  is 
hereby  given  of  the  exemptions  granted 
in  October  1984.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Exemption 
Thereof  portion  of  the  table  below  as 
follows:  1 — Motor  Vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo-only 
aircraft,  5— Passenger-carrying  aircraft. 
Application  numbers  prefixed  by  the 
letters  EE  represent  applications  for 
Emergency  Exemptions. 


Renewal  and  Party  to  Exemptkins 


AdPicalan 
Na 


KXtKVfMon  No. 


*«**« 


RttQi^stfOfyft)  cffMlad 


Naturv  of  •MMnptton  ttiwl 


2587-? 
3330-X 

37eB-X 

44S3-P 
♦453-P 


0OT-E2S87 
OOT-€3330 

DOT-ESTOS 

0OT-E4453 
0OT-E4453 


Connsdicul  Oxygtn,  Cofptystton,  Sim- 

lord,CT. 
Gararal  Qactric  Co..  SchanKtady.  NY 


EaiM  mduMM  Chamlcali.  Inc..  Baltt- 
ma>«.  MO. 

Norttwm  Ohio  E,»p<Oii»— .  Inc.   FusM. 

OH 
Wwipun  TutipSH  Ca.  Nmt  riBii.  PA- 


49  cm  173.31  S<aK1). 
49  CFR  173.214<(0 


49  CFR  173.118.  173.245.  173.288.. 


48  CFR  173.1 14a(hK3). 


49  CFR  173.1 14a(hK3).. 


To  baoonw  a  party  to  Exainptton  2587  (Moda  1.) 

To  auttyyiza  uaa  o(  ccniainax  nc*  pra»an«y  piaac«t)ad  In  Hazardoua 

Mataciato  Ragulationa,  tar  MmportaHon  01  oartain  flarnnabla  Mild 

matanal  (Moctat  1.  2.) 
To  aumortza  uaa  o(  DOT  Spwriflcalion  MC-304.  MC-307  and  MC- 

312  cargo  tanks,   tor  franaporlaoon  of  carlam   flammaWa  and 

corroarna  tquida.  (Moda  1.) 
To  bacoma  a  party  to  Exampaon  4453  (Moda  1.) 

To  bacoma  a  party  to  Examptton  4453.  (Moda  1.) 


*  On  April  27. 1964.  tba  NASD  requested 
permiaaion  to  file  a  motion  waking  reconsideration 
of  the  April  Oder  by  May  31. 19R4.  See  Letter  to 
Oorge  Fitzsimmons.  Secretary,  SEC.  from  Frank  I. 
Wilson.  Executive  Vice  President  and  General 
CoMiael  NASD,  dated  April  27. 1964.  On  May  31. 
1964.  the  NASD  requested  an  extension  until  June  7. 
1964  by  which  to  file  the  motion.  See  Letter  to 
George  A.  Fitzsinunons.  Secretary.  SEC.  from  Frank 
J.  Wilaon.  Executive  Vice  President  and  General 
Counsel  NASD,  dated  May  31.  1964.  The 
Commission  neither  has  granted  nor  denied  theae 
NASD  requests.  The  Commission,  however,  twlieves 
that  it  is  appropriate,  as  a  discretionary  matter,  to 
review  the  NASD's  request  for  reconsideration.  In 
undertaking  ttiia  review,  ttw  Clommission  is  not 


representing  that  it  will  entertain  motioiu  for 
rehearing  or  requests  for  extensions  to  file  such 
motions  in  future  proceedings  instituted  under 
Section  llA(b)(S)  of  the  Act. 

">  April  Order,  supra  note  1.  49  FR  at  1764a 

"W. 

**  With  respect  to  costs  aaaociated  with 
quotation  validation  and  checking  quotations  for 
excess  spread  and  whether  they  lock  or  crosa  the 
market,  the  CZommission  stated  in  the  April  Order 
thai  these  are  costs  generally  attributable  to 
quotation  validation  and  that  "validation  of  the 
quotation  information  within  specified  pre-existing 
parameters  and  in  the  correct  format  is  a  proper 
function  of  a  marketplace,  and  thus  may  t>e 
considered  part  of  the  quotation  collection  system." 


April  Oder,  iupro  note  1.  45  FR  at  17649.  This 
analysis  must  include  an  explanation  of  the 
percentage  allocated  to  validation,  where  that 
function  is  only  one  of  many  uses  of  a  particular 
capability  of  the  NASDAQ  system. 

"  In  this  regard,  the  Commission  noted  in  the 
April  Order  that  '|w]hile  all  NASDAQ  and  NQDS 
8ubscrit>ers  receive  NASDAQ  market  maker 
quotation  information,  the  fact  remains  thai 
NASDAQ  subscribers  are  provided  a  recall  service, 
which  Instinet  must  provide  its  subscribers  at  a 
separate  coaL"  Id.  Thus,  to  include  data  storage 
costs  in  the  fee  calculation  for  NQDS  would  place 
Inatinet  at  a  competitive  diaadvantage. 
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Renewal  and  Party  to  Exemptions— Continuad 


Na 


44S3-P 


4e31-X 


S403-X 


S4(»-X 


saao-x 

5e5i-i» 
6i2e-p 
eiaa-p 

e296-X 


63J5-P 

6325-P 

6325-P 
6325-P 

6325-P 

632S-P 
6S6e-X 


6614-P 

6ei4-p 

67e2-X 
8874-X 
7024-X 


7041 -X 
7046-X 

7206-X 
7227-X 

7236-X 

7259-X 
7258-X 
7259-X 
7259-X 
7268-X 
7517-X 

7574-X 

7648-X 

7e40-X 

eo(o-x 


OOT-C44S3 

0OT-E44S3 
0OT-E4453 

DOT-E44S3 

OOT-E4631 

DOT-E5403 


0OT-ES403 


OOT-CS620 

IX)T-€  5951 
DOT-E  6126 
DOT-Eei2e 
DOT-E  6296 


DOT-€6325 

0OT-E6325 

DOT-E  6325 
CX3T-E6325 

DOT-E  6325 

0OT-E6325 
0CT-E6S66 

0OT-E6814 
DOT-E  6614 
DOT-E  6762 

0OT-E6874 

DOT-E  7024 

0OT-E7041 
DOT-E  7046 

OOT-E7206 
DOT-E  7227 

0OT-E723S 

DOT-E  72S9 
DOT-E  7258 
DOT-E  7259 
DOT-E  7259 
DOT-E  7266 
DOT-E  7517 

OOT-E  7574 

DOT-E  7648 

DOT-E  7840 

OOT-E  8003 


AppMcarM 


Baknonl  Mine  Supply  Co.,  Inc.,  Flushir)o. 

OH 
Amietrong  Exptoaivas  Co..  Ktttamwia  PA.. 
Wampum  Mwwiactunng  Co..  SanacavWa. 

OH. 
Wanvum  Oistrtxiting  Co.  Nnn  GaWss. 

PA. 
NUrocham  Energy,  Corporatton.  Biarabk. 

MN. 

HaMbunon     IndualrM.     Santoaa.     Inc.. 
Duncan.  OK. 


HsMburton  SwioM,  Ouncttn,  OK.. 


o 

OE 

«  Brottws  Cherracal  Co.,  Tuoaon.  AZ  . 

O  8  O  ChamicslB.  Inc  .  Fort  Laa,  NJ 

Acato  Chemical  Co..  Inc.,  FkiaNng.  NY... 
Amancan  Cyanamid  Co.,  Wayne.  NJ- 


48  CFR  173.1 14a(l40).. 

49  CFR  173114a(h)(3) 
49  CFR  173.114a(hK3|- 


Batmonl  Mine  Supply  Co.,  Inc.,  Fhiahing. 

NY 
Northam  ONo  Exptoaivaa.  Inc.  Foiaal. 

OH. 
Wampum  Suppkas  Co..  New  QaWaa.  PA_. 
Wampum  Manufartunng  Co..  Sanacavilla. 

OH. 
Wwnpum  Diatnbukng  Co..  Nav  GaMaa. 

PA. 
Armaeong  Exptoatvaa  Co.,  Kinanrsng,  PA.. 
CasUa  8  Cooka.  Inc.  San  Franolaco.  CA .. 


Abcwia  Clwmical  Co..  El  Cajon.  CA 

Kailh's  Pool  Sarvioa.  Inc,  Covina.  CA.. 
Taytar  Chamcals.  Inc..  Spariis,  MO.-. 


Oaguaaa  Corporaaon,  Talarbora  NJ 

Avondala  Mils,  Sylacauga.  AL 

EUtyl  Corporalnn.  Baton  Rouga,  LA.. 

J.T.  Baker  OiamKal  Co..  PtiMlpabwg.  NJ. 


Ruan  Transport  Corporation,  Daa  Momaa, 

lA. 
Richmond    Lm    EquipmanI    C^ompany, 

Uvarmora.  CA. 

Luxlar  U.SA..  LM,  Rivarsida.  CA.. — 


Staunar   (>iamical   Company.   Waelpoa 

CT 
FMC  Corporalton.  Philadelphia.  PA. 


Exxon  Chemical  Americas.  Houston.  TX.. 


Ocoderdal  Chemical  Corp..  Ntagara  Falla. 

NY 
Uraon  Carbids  Corporatton.  Banbury.  CT.. 


48  CFR  173.114a«hK3) 

48  CFR  173  114a,  173J04M.. 


48  (7R  173.245(a)(31).  173.248<a)<6).' 
173.249(a)(6).  173.263(s»(l0). 
173.264(a)(14).  173.268(b)((3). 
173.272(1X21),  173.2B9(a)(4).  178.343- 
2(b).        178.343-5(bK1)a).        178.343- 

49  CFR  173.24S(aX31),  173.248(a)(6). 
173.248(a)(6).  173.263(8X10), 
173.264(a)(14).  173.266(b)((3), 
173.272(0(21).  173.268(a)(4).  178343- 
2(b).       17e.343-8(bM1)(i).       176343- 

40  CFR  173.315(a)..» 

48  CFR  173.314(c) 

48  CFR  173.253(a) 

49  CFR  173.253(a) 

48  CFR  173.377(g) 


46  CFR  173.154(a).. 
48  CFR  173.1S4(a).. 


48C7R  173.1S4<a).. 
48  CFR  173.1S4(a).. 


48  CFR  173.1S4<a).. 


48  CFR  173.1S4(a)~ 
48  CFR  173  132 


48  CFR  1 73^63(8X26).  173.277(8X6)- 

48  CFR  173.263(8X26).  173.277(a)(6|.. 

49  CFR  173.286(b)(2),  175.3 


48  CFR  172.101,  173.370<aX13) 

48  CFR  173.248(8X7) 


48  CFR  173.134(8X6) — 

48  CFR  173  269,  178  340-S(c)„ 

48  CFR  173i45(a) 


48  CFR  172.101.  173J1S. 


48      CFR      173.302(8X1).       i73  304(a). 
173304(d),  175.3 


48  CFR  176.76<sX5) 

48  CFR  176.76(gMS).-.. 
48  CFR  176  76(9X5) — 


Trinity  IndusUiaa.  IrK.. 


TX. 


Remmars-Tomkins    FligN    SarMoa.    Inc., 
Budington.  lA. 

Sumnat  Avialioa  Roy.  UT 

Wabar  Alreralt  Borbank.  CA. 


Pannwalt  Corporation.  BuHalB.  NV- 


48  CFR  176.76(8X5) 

48  CFR  173304(8X1). 


48  CFR  173.314(c> 


48  CFR   172.101.   172J04(cX3).   17J.27. 
175.30(8X1).  175.320(b).  Part  107.  Ap- 


48       CFR        172J04(C).        172.300(a). 

172.400(8),  173.81(8),  173  91(1).  175.3. 

175.35(8). 
48  CFR  173J7.  175.3,  17683 


To  baooma  a  party  to  EaanvHon  4453  (Moda  1.) 

To  bacoma  a  parly  to  ExampMon  4453.  (Wloda  1.) 
To  baoonw  a  parly  to  Exarapaori  4453.  (Mode  1.) 

To  bacoma  a  parly  to  ExampMon  4453.  (Moda  i .) 

To  authorize  uaa  ol  non-DOT  spaOlcalton  hoppar-lypa  tank  micks 

and  cargo  tank  tsiara.  tar  sNpraanl  ol  a  blasling  agent  and  a 

nonnammabto  nomprsaaad  gaa.  0Moda  1 J 
To  aulhortza  uaa  ol  a  norvOOT  spadHcatton  cargo  lank  meeDnB  ttw 

taquramanls  ol  DOT  SpacMcalton  MC-312  w<»  oaitan 

tlona.  in  support  ol  at  wal  ackJIiiiiy  an 

oparatxjna.  (Modes  i.  3.) 


To  auViorize  uaa  c(  a  norhOOT  ipacWcalton  cargo  tank  mealing  ttw 
r«)uiramar«s  ol  DOT  Spacillcsban  MC-312  «4ttt  oartain  aaoap- 
bona,  n  aivport  ot  ol  wal  aodtzmg  and  Indusatal  claamng 
oparatnna.  (Modaa  1,  3.) 


To  auttnrtze  iWpmanl  ol  iiunHawimHila  gaaaa  In  norvOOT  spacWca- 

Hon  IMCO  Type  5  portaUa  tanks.  a«odaa  1.  2,  3.) 
To  become  a  party  to  ExampMon  5851.  (Modaa  1.  2.) 
To  bacoma  a  party  to  Eaanvttan  6126  (Modaa  1.  3 1 
To  become  a  party  to  Exemption  6126.  (Modaa  1.  3.) 
To  auttwriza  additxinal  bag  packagings.  tar  transponatxjr  o(  certain 

Oaaa  8  poiaona  m  DOT  Spaclfcabon  440  miilt>.<nll  paper  bags 

(Modaa  1,  2.) 
To  become  a  party  to  ExampMon  6325  (Moda  1.) 

To  bacoma  a  party  to  Cxaw^aon  6325.  (Moda  1.) 

To  become  a  pvly  to  Eiiamp«on  6325  (Moda  1.) 
To  bacoma  a  party  to  ExampHon  6325.  (Moda  1  j 

To  baooma  a  party  ta  Eaampion  6325.  (Mods  t.) 

To  bacoma  a  party  to  Eaanvtion  6325  (Moda  l ) 
To  auttioras  vaa  ol  a  norvOOT  spacificabon  aingta  oompartmanl 
portabia  tank,  tar  transportabon  of  a  llammabia  liquid  (Modea  1, 

3.) 
To  baoome  a  party  to  Exampaon  8614  (Mode  1 ) 
To  bacoma  a  party  to  Examplton  6614.  (Moda  1.) 
Raquasl  modHication  to  packaging  dknanann  ol  ovarpack  tar  ctmn- 

cal  kits.  (Modes  l.  2.  3.  4.) 
To  auttnta  »anapart  at  aoAan  and  potaaawm  oyanldea  in  aon- 

CX3T  spaclBcatton  wooden  boaaa.  aitodaa  1,  2.  3.) 
To  authonza  transport  to  an  atiskaa  ecrroakw  liquid  k«  non-OOl 

specificalion  oolt^imtf  njbber  coi«ainers  idenWied  aa  saaldlanfci 

(Mftal.) 
To  auttiorize  shipmenl  of  pyrophorc  «asls  iilarials  In  non^DOT 

apacMication  cvgo  tank  ol  Ihe  MC-331  type  (Moda  1 ) 
To  authorize  uaa  ol  modHiad  DOT  SpacNication  MC-312  glaas  mad 

cargo  lanka.  tor  aaiiapurtaion  ot  oalain  carroalve  Igukls  and  a 

certain  oxtkm  (Modae  1,  3.) 
To  authonze  st^pmanl  ol  oartain  oorroalye  nwlarials  In  norvOOT 

spacAcatton  stsinlacs  steal  cargo  ta.nks.  (Mode  i  ) 
To  auttKxixa  manulaca— .  martiatg  and  sale  o«  oacuum  insulalad 

non-IX)T  spedftcabon  portable  tanks,  tor  transportation  ol  I«jk) 

nilrogan.  (Moda  3.) 
To  auttranza  uaa  ol  ahhnk  «  neck  nngs  on  ntm  hoap  vrrappsd 

coinposite  cylinders  ol  4500  pei  «as^)r  sarvioa  prsssm  snd  to 

rslroW  existing  cylinders  whtth  •ere  derated  to  4000  pei.  (Modes 

1,  2.  3.  4.  S.) 
To  authorize  uaa  ol  DOT  Spadkcatan  56  akjmmum  portable  tanks. 

tar  sl^xnenl  ol  phosptionjus  paalaaulfida  by  watar.  (Moda  3.) 
To  auttioriza  uaa  ol  DOT  apaoMcaaen  56  akjnwwa  portable  tanfea. 

tor  sMpmam  ol  phuephoroua  pantaaulMe  by  nnalar.  (Moda  3.) 
To  authorize  uae  ol  DOT  Specificalion  56  akiminum  portabia  tanks. 

tor  shipment  ol  phoaphoroua  pemaauMda  by  untar.  (Moda  X) 
To  auttMrizs  uaa  ol  DOT  SpacKicaban  56  akjminian  portaUa  tanks. 

tor  ahfimant  of  phosphorous  paMaauMda  by  water.  (Moda  3.) 
To  autturtta  use  ol  a  DOT  Spaofcaton  39  wuiaaWlsbla  cylinder,  tar 

aNpmart  ct  a  nonWammaMa  compraaasd  gaa.  (Modaa  1.  2.  3.) 
To  aulhortn  manulactura.  martdng  and  sets  o«  non-DOT  spacMca- 

aon  luaioa  welded  tw*  car  lanka,  tor  tanaportabon  ol  nonnarwna- 

ble  ooinprasaad  gasaes.  (Modaa  1.  2.  3) 
To  authonza  nnaport  ol  oartain  Claas  A.  B  snd  C  enploai'iisa  ttiai 

are  not  parniNled  tor  air  ahtxnam  or  are  in  quanaaaa  I 

moae  praacrtMd  tar  ttupmrn*  by  aa  (Moda  4.) 
To  renew  and  to  meraase  number  el  caai 

live  to  Hx  per  top.  (Moda  4.) 


49  CFR  173.154(8X1^- 


To 


To 


aanaport  ol  a  Oaaa  C  axploikia  and  a 

gaa,  In  ttie  aama  norvOOT  spacHicatlon 
nMnar.  (Modaa  1.  2.  3.  4,  5.) 
uae  ol  on^grton,  opervhead  pulyalt^ilana 
DOT  apacWcaton  t2B  bOR.  tor  »anaporta8on 
1.SJ 


of  ofQinic 
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No. 


aosi-x 

80S1-X 
a084-X 

ai2>-p 
ai2»-p 

•129-P 
■12t-P 
•12»-P 


•378-X 


Renewal  and  Parly  to  Exemptions— Continued 


cMfnpMon  Nol 


DOT-E8061 

0OT-Ea061 

OCT-E80M 

OOT-eS129 
0OT-Et12t 
DOT-ES129 
DOT-E8129 
DOT-E8129 

cxn-esi29 

0OT-ES3S3 
OOT-ES37S 


8431-P 

00T-EM31 

•431-X 

0OT-ES431 

S445-P 

0OT-ES445 

S446-^ 

DOT-E8445 

M46-P 

0OT-€»445 

8445-P 

0OT-ES446 

8451-X 

DOT-eS461 

a4S1-X 

DOT-E8461 

S451-X 

DOT-ES4S1 

S451-X 

0OT-E8451 

847S-X 

(XJT-EMT* 

8S28-X 

DOT-essaa 

853e-X 

DOT-ESS38 

8S45-X 

DOT-E8545 

aS47-X 

DOT-Ea647 

889»-X 

OOT-Eaeas 

a7S7-.X 

OOT-E87S7 

aa6i-x 

0OT-E8881 

M79-X 

D0T-€aa7» 

■87»-X 

0OT-ESI7* 

«0*-X 

OOT-Easn 

Warka  GirtiH  Bni.  W«M  G«n«- 


Packa^n^  Lkt.  Not  VoIi.  NY  ...„ 

Mlport  Chemical  Company,   Mtaiaukoo, 
Wl 

CoaH  Wal  S«v«c«.  Emportum,  PA 

PMp*  Rooorw,  mo.  SaM  Joaapti,  MO... 

U.&   Eiwironmwital   Protection   Agancy. 

fvawigon,  uu. 
CMtxMM,  Inc..  Bathviy,  CT 


RagulaionM  afladad 


4aCFR173.262.  173^66.. 


49  CFR  173J82,  173jee..„ 


48    CFR     173.245.     173.249,     173.283, 
173.288.  173.271 


UrtttnUl  m  BulWo.  Buflato,  NY 

uic  raanvofK  jyiwiN  mcofporawo,  A^ 

buquarqua.  NM. 
Morton  Thiofcol,  Inc..  HunlawMa,  AL  .«„.._.. 


Coopar  Biomadfcal.  Inc.  Ma*»ani.  PA  _ 


Amartcan  Hoactiat  Corporation,  Somar- 

««a,NJ. 
Do*  Chemical  Co.  unaand,  ML 

QTE  Netanili  Syalama  Incorporalad,  A»- 
buquerque,  NM. 

AaMwid  Chemical,  Oubin,  OH 

U.S.    EivHronmental    Pralaction   Agency, 

W-  ■ .-  ■  ■  n^. 

aanmgion,  uu. 

Borg-Wamer   Chemicala,    Inc.    Paikera- 

bura,WV. 
U.&  Dapartmanl  01  Energy,  WaaNnglon, 

DC 


lWdynamic*.PhoanBi,  Inc.  Phoerw,  AZ.. 


U.&  Oepertmem  o(  Dalenaa.  Waahmgton 
DC 


Ethyl  Corporation,  Baton  Rouge,  IA_ 


Weat-Mark,  Carae,  CA_ 


Beach  Aircraft  Corporation,  BouMer.  Co.. 
Hercules,  kioorporated,  Wlknlngkjn,  DE... 


Heroilat,  Incorporated,  »Wii*igtun,  DE.. 
Naaoo,  lr>c,  Chicago,  iL 


Union  Cartide  Corporation.  Danbury,  CT.. 


Motorola  Semiconductor  Sector,  Phoentii. 
AZ. 

Hoover  UNverael,  Inc.  BaaMoa,  NE 


Tameo  Enghearlng,  TuIm.  OK. 


Teaioo  Engineering  Ti*a.  OK.. 


uvmno  ananvocR  uonpofwmmt,   tntn^ 
TX. 


49  CFR 
aE,F, 

48  CFR 
D.  E,F, 

49  CFR 
D.  E.F, 

49  CFfl 
0,E.F 

49  CFR 
D.E.F, 

49  CFR 
D.  E.  F. 

49  CFR  1 


1/7.834<k).  Pert 
.  H,  Subp«l8  K. 

177.834<k),  P«t 
,  KSubpwtsK. 
177.83400.  Part 
,  H  Sutiparti  K. 
177.834(k),  Pwt 

KSutvartaK. 
177.834<k).  Pvt 

KSubpwtiK. 
177  834<k),  Pwt 

H,  SubpwtaK. 
78.2S2-2(b). 


173,  Subparta 
UM.O. 

173,  Subparts 
LM,0. 

173,  Subparts 
UM,0. 

173,  Subparts 
UMO. 

173,  Subpwts 
UMO. 

173,  Subpwis 
UM.  O. 


Natura  ol  anmption  thereof 


49  CFR  173.268,  175.3.. 


49  CFR  173.294(aK2).  179.202-18- 


49  CFR  173.294(a)(2),  179.202-18 

49  CFR  Pari  173,  Subpart  0,  E.  F,  S  H„ 

49  CFR  Part  173,  Subpart  a  E.  F, «  H.. 
49  CFR  Part  173,  Subpart  D,  E,  F,  A  H.. 

49  CFR  Part  173.  Subp«t  O,  E.  F,  «  H.. 

49  CFR  173.85,  173.86(6).  175.3 


49  CFR  173.85,  173.86(e).  175.3. 


49  CFR  173.65,  173.86(a),  175.3_ 


49  CFR  173.65,  173.86(0).  175.3_ 


49  CFR  173.119(a),  (m).  173.245(a). 
177.346(a).  178.340-7,  178.342-5, 
178.343-5. 


49  CFR  173.304(a).. 


49CF1\  173.62,  178.177 

49  CFR  173.82 

49  CFR  178.118,  Part  173  Subpvt  F.. 
49  CFR  173.320,  176.76 


49    CFR    173  119(a)(7),    173.249(a)(13), 
173.272(g),  173.299(a)(1). 

49  CFR   173,1 19(m),   173.346,   173.349, 
173.351 


49    CFR     173.302(aX1).     173.304(a)(1). 
173.304(bM1).  175.3. 


49    CFR     173J02(a)(1K     173.304(aK1). 
173.304(b)(1),  175.3. 

49  CFR  173.184- 


To  authorize  not  over  60%  hydrogen  parxMids  solution  In  water. 

daaaad  as  an  ondoar.  ss  an  additional  commodity.  (Modes  1,  2. 

3) 
To  authorize  manufactijre,  marlung  and  sale  of  DOT  Specilication  34 

rsusable.  Mowmolded.  polyethytsns  contaner,  lor  transportation  at 

oorroaiva  liquids  and  oxidizer  (Modes  1.  2.  3.) 
To  euthorizs  sMpmant  ol  corroarve  materials  in  a  DOT  Specification 

56  tank  ivhara  a  DOT  Specillcation  60  tank  is  pamntled  m  trie 

raguletiona.  (Mode  1 ) 
To  become  a  party  to  Exanvtton  8129.  (Mode  1.) 

To  become  a  party  to  Emmption  8129  (Mode  1.) 

To  become  a  party  to  Exemption  8129  (Mode  1.) 

To  become  a  party  to  Exemption  8129.  (Mode  1.) 

To  tMOome  a  party  to  Exemption  8129.  (Mode  1.) 

To  become  a  party  to  Exemption  8129.  (Mode  1.) 

To  authorize  an  altemeto  ctoaura  devtoa  in  a  DOT  Spedfiction  56 

portatiia  tank,  tor  transportation  of  ammonunt  perchlorate.  (Mode 

2) 
To  authorize  uae  ot  DOT  Specification  126  HbertxMrd  boxea  «Mtt> 

Inskle  DOT  Specification  2E  polyethylana  bolUes,  tor  tranaportation 

of  a  ditote  sokjtton  of  nittK  acto.  (Modes  1.  2,  4.) 
To  become  s  perly  to  Exemption  6431  (Mode  2.) 

To  authorize  ahipment  of  monochtoroacstic  add  sokibon  In  DOT 

Speofteation  111A1OOW6  insulstsd  tank  c»s.  (Mods  1) 
To  became  a  party  to  Exemption  8445.  (Mods  1.) 

To  become  a  party  to  Exemption  8445  (Mode  1.) 
To  become  a  party  to  Exemption  8445.  (Mode  1.) 

To  become  a  party  to  Exemption  6845  (Mode  1.) 

To  authorize  shipment  of  not  more  than  25  grame  of  cenaki  Class  C 
expkMivee,  and  pyrotechntos  In  4  or  8  inch  diamatar  pipea 
overpackad  m  cushioned  DOT  Specification  12H  box,  strong 
wooden  box.  or  metal  drum.  (Modes  1,  2,  4.) 

To  auttxytze  shipment  of  not  more  ttian  25  grams  of  certain  Class  C 
explosives,  and  pyrotechnics  m  4  or  6  inch  diamerter  pipes 
overpacked  m  cushioned  DOT  Specification  12H  box.  strong 
wooden  box.  or  metal  dnjm.  (Modaa  1.  2,  4.) 

To  authorize  shipment  of  not  more  than  25  grams  of  certain  Class  C 
explosives,  and  pyrotechnics  in  4  or  6  inch  diamerter  pipes 
overpacked  m  cushioned  DOT  Specification  12H  box.  strong 
wooden  txn,  or  metal  drum  (Modes  1,  2.  4.) 

To  authorze  shipment  of  not  more  than  25  grama  ol  certain  Class  C 
exptosives,  and  pyrotechnics  in  4  or  6  inch  diamerter  pipes 
overpacked  in  cushioned  DOT  Specification  12H  box,  strong 
wooden  box.  or  metal  drum.  (Modes  1 .  2.  4.) 

To  authorize  menufacture,  marking  arxj  sale  ol  norvDOT  specifica- 
tion cargo  tanks  designed  and  constructed  m  fuH  compliance  with 
DOT  Specification  MC-307  or  MC-312  with  certain  exceptions,  for 
tiansportation  of  flammable  and  conosive  hquids  (Mode  1.) 

To  euthorize  use  of  DOT  Specificstion  4L  cyknders.  lor  Iransixxta- 
tion  of  liquef-ed  natural  gases  (Mode  t  ) 

To  euthonze  ti^artspon  of  Ikjuid  high  exptosives  in  DOT  Specification 
15M  containers  in  which  the  inner  copper  contamere  and  ttw 
lubber  boots  have  been  replaced  with  polyethylene  containers 
(Mode  1) 

To  authorize  ti^nsport  of  limited  quantities  ol  lx)wd  high  exptosivea 
In  polyethylene  botties  packed  m  s  DOT  Specification  37A  drum, 
overpacked  In  a  DOT  Specification  ISA  wooden  box  (Mode  1.) 

To  authorize  use  of  an  optional  steel  drum  incorporating  a  2U  liner, 
for  shipment  of  cleaning  compounds  containing  not  over  14 
percent  hydrofluoric  ackj  (Modea  1,  2.) 

To  add  an  additiorul  prxtable  tank,  and  to  provide  for  a  stainless 
steel  inner  container  tor  the  preeentty  authorized  9%  nickel  steel 
portable  tanks.  (Mods  3.) 

To  authorize  trartsport  of  certain  flammable  and  corosive  hquids  in 
DOT  Specification  2E  polyethylene  bottles,  packed  m  a  DOT 
Specification  12B  flbertXMrd  box  (Mode  V) 

To  authorize  manufacture,  mertung  end  sale  of  DOT  Speofkation  57 
portable  tanka.  for  sh^xnent  of  venous  flammable  liquids  which  we 
alao  corroaive  or  poiaon  and  cartam  Claaa  B  poiaon  kqukla. 
(Modaa  1,  2.) 

To  auttwrize  components  of  cylinder  to  be  made  of  type  301,  302, 
303  and  316  aiainless  steel  n  additxxi  to  304  end  to  mcreeee 
length  of  cytindar  Irom  24  inches  to  not  over  29  inches.  (Modes  1, 
4.) 
'To  arfhorize  manufacture,  mertung  and  aate  of  non-OOT  apecifica- 
Ion  staMaaa  steel  eyinders,  tor  tiansportation  of  compressed 
geeee.  (Modee  1.  4) 

To  authorize  shipment  of  dry  chromic  ackt  In  non-DOT  specification 
"""tiPtiWa  potyelhyleiie  Ikied,  woven  polypropylene  baga,  (Mode 
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Appication 
No 


cjcsmpoon  NO. 


Applicant 


negulalion(s)  vriKiad 


Ndm  of  wfnptan  ViMol 


881 1-X 

a920-X 
8921 -X 
8838-X 

9144-X 

9157-P 

9184-P 
9229-P 

926e-P 

82e8-P 


0OT-E8911 

0OT-E8920 
OOT-E8921 
0OT-EB938 
DOT-E  9144 

DOT-E  9157 

DOT-E  9184 
0OT-E9229 

0OT-E9266 

DOT-E  9286 


(Mn  Corp..  East  ANoa  N... 


ApplMd       EnvNonnMntB       CcxporiliofX 
Woodland  Hito.  CA. 

Hoover  Univeraal.  Inc.  Baatitoe.  NE _. 

Oyogenic  Sarvtoea  toe.  Canton.  QA...- 


Cajun  Bag  8  Supply  Company.  Crowley, 
LA. 

Air  Products  and  Chemical*,  Inc.,  Alen- 

town,  PA. 
Mktwest  CarbKte  Coiporation,  Keokuk.  lA., 
CapHano  Plastics  Co..  Ltd..  Westiiikiatei, 

BC. 
Societo  Auxikzire  de  Transports  el  d'Irv 

duslile*,  Paha.  France. 
Eurptainar  SXR.L,  Pans,  Franca 


49£yR  173.101. 


49  CFR  173,302(aK4).  17SJ. 


49  CfH  173.119,  173.125,  173.286,  I 
173,  Subpart  F. 

49  CFR  173.304(a),  175J 


49    CFR     173.154.     173.184,     173 
173.234,  173.2456. 

49  CFR  173.314(c),  179300-7 


182, 


49  CFR  173.178 „ 

49  CFR  178.19,  Part  173,  Subpart  0, 

49  CFR  173.315,  178.245 

49  C^R  173.315.  178.245 


To  aiAhorae  shtomerN  of  scrap,  guMoMnad  smal  ama  ammurMon 
tooeefy  pecked  in  norvOOT  specification,  nonrausabte.  ctosed-top 
wooden  cratee  or  flbertMard  tioxes.  in  tiuck  load  lots  to  an 
Incinerator  tor  itarnaal.  (Mode  1.) 

To  authorize  manutedura,  maiWng  and  aala  of  non-OOT  apedtca- 
tion  wsldad  lil^i  praeaura  nonretiHabto  cjrftoders,  tor  tianaportallon 
of  nonAammabla.  Ik|ua8ed  gaaaa.  (Modea  l,  2, 4.) 

To  aulhortsa  manwacfuia,  marking  and  aala  of  norvauaabto  norv 
DOT  specification  sisal  jackaled  pulyettiytene  portaUa  tanks,  tar 
tranaportation  of  oorroekia  Ikysrls  or  an  i,iiiti8iai.  (Mixlea  1.  2,  3.) 

To  ai^horiza  two  new  models  of  ci^lndsra  tdenticat  to  Ihoee  author- 
ized except  tor  volume  and  materiel  IhKfcneea.  lor  shipmartt  of 
carbon  dkModa.  Iquefied  and  nikoua  ooda.  (Mode*  1,  2.  3.  4.) 

To  anUmilze  dvomic  add,  daaaed  as  an  uiiidljai  as  an  additional 
oommodky,  and  to  authorize  option  to  uae  3  trM  or  6  ml 
polyethytene  fikn  to  fine  bags.  (Modse  1.  2) 

To  become  s  pwty  to  Exemption  9157,  (Mods  14 

To  become  s  perty  to  Exemption  9184  (Ixodes  1,  2.) 
To  become  a  party  to  Examplion  9229.  (Intodea  1,  2.  3.) 

To  become  a  party  to  Exemption  9266.  (Modes  1,  2,  3.) 

To  become  a  pwty  to  Exemption  9266  (Modee  1,  2,  3J 


NEW  Exemptions 


Appication 


Exemption 


Applcstn 


Regulafion(*)  afladad 


Nature  of  aian  million  tfieraof 


7080-N 

9182-N 
9193-N 

9197-N 
9210-N 

9213-N 

9221-N 

9225-N 

9226-N 
9241-N 

8244-N 

9262-N 
9266 
9278-N 
9279-N 

9281-N 
8291  M 


DOT-E  9302 

DOT-E  9182 
DOT-E  9193 

DOT-E  79197 
DOT-E  9210 

DOT-E  9213 

DOT-E  9221 

DOT-E  9225 

DOT-E  9226 
DOT-E  9241 

DOT-E  9244 

DOT-E  9262 
DOT-E  9266 
DOT-E  9278 
DOT-E  9279 

DOT-E  9281 
DOT-E  9291 


Lea  Vegas  Airlnes,  kioorpo- 
rated.  Las  Vegas.  NV, 


Stoneco.  Inc.  Dacono,  CO., 


Schkjmberger  Well  A 
Sctilumberger  Offshore 
Servtoes,  Houston.  TX, 

Gralf  Bros.  Corp..  Springfield, 
NJ. 

LA.  Paper  8  Packaging.  U- 
bertyvile,  IL 


Bull-Pack,        Inc.. 
Monroe.  LA. 


Wast 


Applied  Environments  Corpo- 
ration. Woodland  Httls.  CA. 


Geoeource       Inc.. 
C»)ri8tt,  TX. 


Corpus 


Stauffer  Chemtod  Co..  Wesl- 

poaCT, 
Stoneco,  Inc..  Dacono.  CO.... 


Stoneco,  Inc,,  Daoora.  CO , 


Pengo   Industries,    Inc..   Fort 

Worth.  TX. 
ANF-lndustnes.  Pans,  France. 

DSI  Transports.  Inc.  Hous- 
ton, TX. 

Keystone  Steel  8  Wire  C^.. 
Peoria.  IL 

Gtobal  High  Energy  Systems, 
Inc.,  (jrand  Praine.  TX, 

Procor  Limited.  Oakville,  On- 
tario. Canada. 


49  CFR  175.701(a).. 


49  CFR  172.101,  173.53,  17SJ0- 
49  Cyn  Parts  100-199 


49  CFR  173119(a}.. 


49  CFR  172400.  172.402(aX2),  172.402(a)(3). 
173.128,  173.138,  173^37,  173546, 
173.25(a).  175.3. 


49  CFR  173,18Z  173.217.  173.245b.. 

48  CFR  173,302(a>(4).  175.3,  178.44.. 

49  CFR  173.119,  173,304,  173,315 

49  CFR  173,121 

49  CFR  172,101.  175.30 

49  CFR  172,101,  175.30 

49  CFR  173.100(v).  175,30 

49  CFR  173,315,  178245 

49  CFR  173  164 

49  CFB  173,154 _ 


49  CFR  172,101,  173100...... 

49  CFR  179,102-2(a)(3) 


To  Mflhoftn  (ir  Import  of  rodkMdhM  fndwW  nMhoul  toMport  indn 

ond  tpMratton  dtateno*  conirott  provktod  opsrtbonc  era  in  •oconJanoo 

wNh  — My  mrtuctioni  provided  by  DOE  or  DOE  contractor  fdWogical 

Mfoty  pofMtnnol.  (Modt  4). 
To  authorize  ksnspon  of  •xptostva  post  rapoRinl  dovioofl^  In  piMlIc  boMt 

packed  In  DOT  Spedficaion  12S  Ibartnard  bOMS.  (Mode*  l,  4) 
To  authorize  slupmsnt  of  a  doamftole  logging  tod  (anode)  ttiat  oonlalna  an 

aiTdaisliii  hcidinj,  one  section  of  which  is  charged  wMh  suHi^  liaiiaHuor- 

Ida  to  a  pressure  of  80  peig  (Modea  1.  2.  3.  4.  5,) 
To  authonze  manufacture,  marking  and  aala  of  DOT  SpacMcabon  34 

dmms.  tor  tiansportation  of  cartam  flanvnaua  Iqukls.  (Mods*  1.  2,  3.) 
To  authorize  shipment  of  hazardoua  malanala,  which  afa  raqukad  to  bear 

Vie  POISON  labd,  to  be  tranaported  wllhoiit  ttia  labd  whan  padiagad. 

In  ttghfly  ctoeed  B<ass,  plastic  or  metal  uwlalnais  not  aaoaadtog  one 

quart  capacity  and  seeled  with  tape  or  equvalant  malarial.  (Iriodae  1,  2. 

*■) 
To  aulhortz*  manutactixa.  marking  and  sale  of  large,  cdapaMe  polyalh)!- 

ene-lned  woven  polypropytene  bdk  bags  having  a  capadly  of  approo- 

malaly  2(X)0  pourids  each,  and  top  and  botton  outial*,  tar  shipiiieiil  of 

corrodve  eokds  and  nitiatae.  (Modaa  1,  2.  3.) 
To  authonze  manufacture,  marking  and  aala  of  norvDOT  specification  girth 

waMed  stainless  steel  cyknders.  lor  shfiment  of  nonflammable  gaaaa 

(Modee  1.  2.  4.) 
To  authorlza  menufacture.  marking  and  aale  of  norvOOT  specification 

coiilalneis.   tar  Tranaportation  of   hydrocarbon  products,   dsisaa   as 

flamm^ile  Iquds  or  AammaWe  gasas.  (Mode  1.) 
To  auttnrize  uee  of  DOT  Specification  51  portable  tanks,  for  shipmert  of  a 

flammable  kquid  (Modes  2.  3  | 
To  aulhorizs  transport  ol  exptosives  pest  repellent  devioee.  hi  Itierboerd 

boxee  pecked  m  DOT  Specification  12B  libarboard  boxaa,  (Modee  1.  3, 

4) 
To  auttiorize  trwisport  of  exptosive  pest  rspelant  devtoea.  in  llberboaid 

boxea  packed  in  DOT  Specification  128  flberboanl  boxes,  (Modse  1.  3, 

«•) 
To  euttiorize  transport  of  oil  wel  cartridges  cantaining  not  more  than  500 

grdna  of  high  eaptodva.  (Modes  1,  3.  4) 
To  authorize  use  of  non-OOT  spadfication  IMO  Type  S  portable  tanks,  tar 

shipment  of  Hquefted  compressed  gases  (Modes  1.  2.  3.) 
To  authonze  transport  of  sofcd  chrome  add.  m  DOT  Spedficaion  staWsiS 

steel  MC-307  cargo  tanks  (Mods  t ) 
To  authonze  transport  of  a  flammable  soM  wtiich  is  water  reactive  In 

open-top  fneght  containers  arxl  open  lop  traiars  covered  wHh  larpauin*. 

(Mode  1) 
To  authorize  transport  of  cylindrical  peRets  of  desensitized  RDX  In  DOT 

Specification  12865  fibertioan]  boxes  (Modes  t,  2.  3.  4.) 
To  euthorize  use  of  s  OCT  Specification  105A500W  tw*  car  tank  wiOi  a 

modKied  insulation  system,  tor  tiansportation  of  chlorine,  a  nonflamma- 
ble gas,  (Mods  2.) 


Emergency  Exemptions 


**!S*" 

Exompiion  No. 

Appficant 

RaguMian(«)  aftadad 

Ncturo  of  ONomptton  tttwof 

EE8621-P 
EE8873-X 

DOTi8621 
DOT-E  8873 

Atianttc  *  GM  Stavadora*  of  Alabama. 

Mobia,  AL 
Slauttar  Chamtoal  Company,  Waslport. 

CT, 

49  CFR  176.415  (cK2) 

49  CFR  173.121 

To  baoome  a  party  to  Exemption  8621  (Mode  3.) 

To  auKwrtza  uae  of  DOT  SpecMtoafion  MC-312  cargo  lank*,  Mr 
tiantportation  of  carbon  dtauMda  or  carbon  UaulKda   (Mode  1J 

Fwfaeal  EagJBtT  /  Vd.  49,  No.  222  f  "niursday.  November  IS,  1964  /  Notices 


fiMCnocMCY  ExEWPTiOMB— OorainuBd 


Na 


EESaOT-N 
EE932»-N 

GEl 


OOT-Egasa 

OOT-E 
OOfT^ 


*«**« 


Mimnifc.mc. 


m. 


OH  Od..  tHC^flMnburg,  WV 


MMMk.tac 


AK.. 


MO. 


48CFB  173.1  nibK*) 


49CFR  173.119,  177.814.. 


49   CFR    172.101.    cokimn   6.    173110. 

173.80.  17530 
48   OFR    172.-101    «*imn  «,    t73.3tS. 

175.30. 

48  cm  -ITXaM 


Naiur*  ef  •i«i««on'««iMl 


To  aulhixn*  iK^wwmt  d  maOV  alcohol  in  iraMa  moui  eomalnars 

o«  M«o-gallon  capacity.  ov«fpack«l  threa  lo  a  DOT  Specification 

126  fibaitoard  bm.  (Moda  1  ) 
To  aiMhonza  uaa  o)  non-OOT  apacificalion  cargo  tank  motor  vaiin 

daa.  tar  «anaperlationa«««amnnat)«a  liquid.  (Moda  1  ) 
To  auttwitaa  mnapoil  at  ehargad  wal  caaing  |al  parforatmg  guns, 
'   daaaad  aa  anploaiva  A  or  axptoaive  C.  (Moda  4.) 
Te  «u8io*a  laa  of  narxDOT  apacificalien  portaMa  tenk  o(  1 .000  to 

2,000  gallon  capacily.  lor  transportation  of  nitrogen  refngeratad 

•quid.  (Moda  4 ) 
llaauttiartoa  aliipwni  a<  ana  steel  orHndar  wWi  a  leoliy  va*««.  tar 

ftnaportation  of  a  corroaiva  malanaJ.  (Moda  1 ) 


WrTHORMWW:S 

ApplcMlen  Mx 

ApplcM 

RagulaMxya)  anectad 

*Mm  of  «Mniplion  Iharao* 

aaos-x 

>UMonCMil 

^^^""-^"^ 

m,.or . 

48  cm  t73.31«,  1'7«.7«(b) 

cargo  tanka.  tor  tranaportatnn  ol  cartan  wnHammabla  oMaa. 
«modaa  1. 1.) 

Denials 

8365-P    Request  by  Allied  Cleaning  Specialists,  Inc.,  Lot  Angeles,  CA  to  authorize  the  use  of  a  modified  DOT  Specification  MC-312  or 
MC-3e7  cargo  tank  fcrr  the  transportation  of  cwtam  flannnabie  and  corrosive  liquids  denied  October  17, 198». 

9160-N    Reqoavt  by  Came  Chemical  Company,  LaSalle.  IL  to  authorize  carriage  on  board  passenger  carrying  aircraft  numitors  which 
contain  a  small  amount  of  sulfuric  acid  solution  denied  October  9,  1984. 

SZas-N    nequeat  by  Southern  Calrfomia  Chemical  Co.,  htc,  Santa  Fe  Springs.  CA  to  authorize  transport  of  solutions  of  aqua  ammonia, 
copper  sidfate,  cupric  chloride,  ferric  chloride  and  hydrochloric  acid,   in  non-DOT  specification  cargo  tanks  denied  October  3,  1984 

9255-N    Request  by  Stauffer  Chemical  Company.  Westport,  CT  to  authorize  use  of  a  trade  name  on  shipping  papers  in  place  of  the 
a|>eafic  oonatituemt  which  identifies  a  hazardous  substance  in  a  mixture  denied  October  25, 19M. 

9aP~N    Baqiwlihy  Gdaninl  Oil  Industries,  bic,  Savannah,  GA  to  authorize  use  of  coded  shipping  papers  in  lieu  of  complying  with  the 
lequlreineiits  oif -W  Cm  T7r2«nfa)[3)  denied  October  19,  19M. 

Issned  in  'Wa^ngton,  DC.  on  Novenlber  B,  1981. 
iJLCse<he. 
Chief,  Exemptions  branch.  Office  of  Hazardous  Materials  Regulation,  Materials  Transporiation  Bureau. 

pVOac  at-MnsWad  td-M-St:  SM  aiM 


DEPARTMENT  OF  THE  TREASURY 
Offic*  of  ttM  Secretary 
(SupplMiwnt  to  Otpt  Ore  Public  iMM 

Treasury  Notes;  Series  C-1994 

November  8, 1984. 

The  Secretary  announced  on 
November  7, 1984.  that  the  interest  rate 
on  the  notes  designated  Series  C-1984, 
described  in  Department  Circular — 
Public  Debt  Series— No.  34-B4  dated 
November  1,  1984,  will  be  11  Vs  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  11  %  percent  per  annum. 

Gerald  Muiphy, 

Acting  Fiscal  Assistant  Secretary. 

PV  Doc  M-ZttM  riled  11-14-04:  S:45  uii] 
aiLUNQ  COOE  4818  48  M 


Customs  Service 

Application  for  Recordation  of  Trade 
Name:  "The  Union  Fork  and  Hoe 
Company" 

iMUNCV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  Application  for 
Reoordation  of  Trade  Name. 

summary:  Application  has  been  filed 
pursuant  to  section  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946.  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "THE  UNION 
FORK  AND  HOE  COMPANY,"  used  by 
the  Union  Fork  and  Hoe  Company,  a 
corporation  organized  under  the  laws  of 
the  State  of  Ohio,  located  at  500  Dublin 
Avenue,  Columbus,  Ohio  43216.  The 
application  states  that  the  trade  name  is 
used  in  connection  with  hand-operated, 
farm,  garden  and  lawn  tools 
manufactured  in  the  United  States. 


Before  Hnal  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  arry 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Fadecal  Register. 

DATE:  Comments  must  be  received  on  or 
before  January  14, 1985. 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Commissioner  of 
Customs,  Attention:  Entry,  Licensing 
and  Restricted  Merchandise  Branch, 
1301  Constitution  Avenue,  NW.. 
Washington,  DC.  20229.- 

FOR  FURTHER  INFORMATION  CONTACT 

Harriet  Lane,  Entry,  Licensing  and 
Restricted  Merchandise  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  D.C.  20229 
(202-566-5765). 
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Dated:  November  9, 1984. 

Donald  W.  Lewis, 

Director,  Entry  Procedures  and  Penalties 
Division. 

(FR  Doc.  84-28039  Filed  11-14-M:  8:45  un) 
MLUNQ  CODE  4820-82-81 

[T.D.  84-230] 

Reimbursable  Services— Excess  Cost 
of  Preclearance  Operations 

November  8, 1984. 

Notice  is  hereby  given  that  pursuant 
to  section  24.18(d],  Customs  Regulations 
(19  CFR  24.18(d)).  the  biweekly 
reimbursable  excess  costs  for  each 
preclearance  installation  are  determined 
to  be  as  set  forth  below  and  will  be 
effective  with  the  pay  period  beginning 
November  11. 1984. 


Inaialation 


Momraal.  Canada... 

Toronto.  Canada - 

Kmdlay  Field,  Barmuda 

Naaaau,  Bahama  Islanda.... 

Vancouvar,  Canada 

Winnipag.  Canada. 

Fraaport,  Bahama  Wandi.. 

Calgary.  Canada _ 

Edmonton,  Canada ....■ 


coal 


Sie,967 

21,306 

14,665 

23,523 

15,274 

3,327 

14,272 

9.606 

7.670 


D.  Lyon  Gordon. 

Acting  ComptroiJer. 

(FR  Doc.  84-29836  Filed  11-14-84:  S-4S  am) 
anXINO  CODE  4S20-02-H 

VETERANS  ADIMINiSTRATON 

Advisory  Committee  on  Health- 
Related  Effects  of  Herbicides;  IMeeting 

The  Veterans  Administration  gives 


notice  under  the  provisions  of  Pub.  L 
92-463  that  a  meeting  of  the  Advisory 
Committee  on  Health-Related  Effects  of 
Herbicides  will  be  held  in  Room  119  of 
the  Veterans  Administration  Central 
Office.  810  Vermont  Avenue.  NW. 
Washington,  DC  on  December  11, 1984, 
at  8:30  a.m.  The  purpose  of  the  meeting 
will  be  to  assemble  and  analyze 
information  concerning  toxicological 
issues  for  which  the  Veterans 
Administration  needs  to  formulate 
appropriate  medical  policy  and 
procedures  in  the  interest  of  veterans 
who  may  have  encountered  herbicidal 
chemicals  used  during  the  Vietnam 
Conflict. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room. 
Members  of  the  public  may  direct 
questions,  in  writing  only,  to  the 
Chairman,  Barclay  M.  Shepard,  M.D.. 
and  submit  prepared  statements  for 
review  by  the  Committee.  Such 
members  of  the  public  may  be  asked  to 
clarify  submitted  material  prior  to 
consideration  by  the  Committee.  ^ 

Transcripts  of  the  proceedings  and 
rosters  of  the  Conmiittee  members  may  : 
be  obtained  from  Mr.  Donald 
Rosenblum.  Agent  Orange  Projects 
Office  (10A7).  Department  of  Medicine 
and  Surgery.  Veterans  Adminstration 
Central  Office.  Washington.  DC  20420. 
(Telephone:  (202)  376-7528). 

Dated:  November  7, 1984. 

By  direction  of  the  Administration. 

Rosa  Maria  Fontanaz, 

Committee  Management  Officer. 

[FK  Doc.  64-29965  Filed  11-14-84:  8^tS  am) 
BILLINO  COOE  832IM)1-«I   . 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  49.  No.  222 

Thursday,  November  15,  1984 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshir>e 
Art"  (Pub.   L  94-409)  5  U  S.C.   552b(e)(3). 


CONTENTS 

Consumer  Product  Safety  Commission 

Federal  Election  Commission 

Railroad  Retirement  Board 

Securities  and  Exchange  Commission . 


Items 

1.2 
3 

4 
5 


1 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  Commission  Meeting, 

Thursday,  November  15, 1984.  3:00  p.m. 

LOCATION:  Third  Floor  Hearing  Room, 

1111— 18th  Street.  NW..  Washington. 

DC. 

status:  Open  to  the  Pubhc. 

MATTERS  TO  BE  CONSIDERED: 

Regional  Directors  Meeting 

The  Commission  and  the  Regional 
Directors  will  discuss  various  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call:  301 — 
492-5709. 
CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda.  MD  20207  301 — 492-6800. 
Sheldon  D.  Butts, 
Deputy  Secretary. 

|FR  Doc  84-30016  Filed  11-e-«4:  S«1  pni| 
0IUJNQ  CODE  SSSS-OI-II 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Commission  Meeting. 
Thursday.  November  15.  1984.  9:30  a.m. 

LOCATION:  Room  456,  Westwood 
Towers,  5401  Westbard  Avenue. 
Bethesda,  MD. 

status:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  a 
Compliance  Status  Report. 

2.  Enforcement  Matter  OS  #3896 

The  Commission  will  consider  Enforcement 
Matter  OS  #3896. 


3  Enforcement  Matter  OS  #3109 
The  Commission  will  consider  Errforcemeni 
Matter  OS  #3109. 

For  a  recorded  message  containing  the 
latest  agenda  information  call:  301-492- 
5709. 

CONTACT  PERSON  FOR  AOOITtONAL 

INFORMATION:  Sheldon  D.  Butts,  Qffioe 
of  (he  Secretary,  5401  Westbard  Ave., 
Bethesda,  MD.  20207  301-492-6800. 
Sheldon  D.  Butts, 
Deputy  Secretary. 

|FR  Doc  84-30017  Filed  11-0-M:  Sun  pni| 
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FEDERAL  ELECTION  COMMISSION 
FEDERAL  REGISTER  No.  84-2g65& 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  November  15, 1984, 10:00  a.m. 

The  following  items  have  been  added 
to  the  agenda: 

1.  Draft  Advisory  Opinion  «ig54-52.  Marty 

Rusaa  Member  of  Congress 

2.  Petition  for  rulemaking  filed  by  the 

National  Council  of  Farmer 
Cooperatives— 11  CFR  114.1(e) 

The  following  item  previously 
sunshined  should  be  corrected  to  read: 

Draft  Advisory  Opinion  #1984-33.  Thomas  F. 
Kelley,  III,  on  behalf  of  National 
Restaurant  Association  PAC 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  litformation  Officer, 
Telephone:  202-523-4065 
Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FRDoc.  84-30148  FiUd  11   13-84:  3:18  pm) 

bnllino  code  sris-fli-M 


RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting. 

Notice  is  hereby  given  the  Railroad 
Retirement  Board  will  hold  a  meeting  on 
November,  21, 1984. 10:00  a.m.,  at  the 
Board's  meeting  room  on  the  8th  floor  of 
its  headquarters  building,  844  North 
Rush  Street,  Chicago  Illinois  60611.  The 
agenda  for  this  meeting  follows: 

(1)  Bureau  of  Unemployment  and  Sickness 
Insurance  (BUSI)  Action  Plan 

(2)  Proposed  Disability  Regulations  (Part  220) 

(3)  Amendment  of  SS  260.9(c)  and  320.39  of 
the  Board's  Regulations 


(4)  Proposed  Regulation  for  Lump-Sum 
Payments 

(5)  Proposed  Changes  in  the  RUIA 
/Jtegulations  (UASI  Quality  Aasuranoe  and 

Program  Integrity — Proposal  for  14-Day 
Registration) 

(6)  Emons  Industries  Appeal  ~ 

(7)  Relinquishment  of  iiights  in  Cases  Where 
a  Dischaige  is  Qaimed  to  Have  Been 
Wrongful 

The  entire  meeting  will  be  open  1o  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  COM  No.  312- 
751-4920,  FTS  No.  387-4920. 

Dated:  November  9. 1984. 
BaatBce  Ezerski, 

Secretary  to  the  Board. 

|FR  Doc  84-30121  Filed  11-13-84:  12:54  pia) 
MUJNQ  cone  7Sa5-01-M 


SECURITIES  AND  EXCHANOE  COIUMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (To  be 

published). 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street.  NW.. 
Washington.  DC. 

OATE  PREVIOUSLY  ANNOUNCED: 

Thursday,  November  1, 1964. 

CHANGE  M  THE  MEETING:  Additional 
items. 

The  following  items  were  considered 
at  a  closed  meeting  held  on  Tuesday, 
November  6, 1984.  at  10:00  a.m. 

Institution  of  injunctive  action. 
Settlement  of  injunctive  actions. 
Report  of  investigation. 

Chairman  Shad  and  Commissioners 
Treadway,  Cox,  Marinaccio  and  Peters 
determined  that  Commission  business 
required  the  above  changes  and  that  no 
earlier  notice  thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  William 
Fowler  at  (202)  272-3077. 
Shirley  E.  Hoilis, 

Acting  Secretary.  \. 

November  8,  1984. 

|FR  Doc.  84-30128  Filed  11-13-84: 12:S4  pm| 
KLUNQ  COOE  t010-01-M  , 


Thursday 
November  15,  1984 


Part  II 

i 
i 

Environmental 
Protection  Agency 

40  CFR  Parts  124,  144,  146  and  147 

Underground  ln|ection  Control  Program: 
Federally-Administered  Programs;  Final 
Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  124, 144, 146  and  147 
[FRL-2M7-2] 

Underground  Injection  Control 
Program:  Federally-Administered 
Programs 

AOCNCV.  The  Environmental  Protection 

Agency. 

action:  Final  rule. 

fUaiAnY:  The  Safe  Drinking  Water  Act 
(SDWA)  establishes  the  Underground 
Injection  Control  (UIC)  program,  which 
is  designed  to  prevent  imderground 
injection  through  wells  that  may 
endanger  drinking  water  sources. 

The  SDWA  provides  for  States  to 
apply  for  and  receive  approval  from 
Q'A  to  administer  their  own  UIC 
programs,  if  they  meet  EPA's  minimum 
requirements.  If  a  State  has  not 
submitted  an  application  or  if  the  State 
program  has  been  either  disapproved  or 
no  longer  meets  the  requirements  of  the 
Act  the  SDWA  requires  EPA  to 
prescribe  a  Federally-administered  UIC 
program  for  the  State.  SDWA  Sections 
1422. 1425.  On  May  11. 1984,  49  FR 
20138,  et  seq.,  EPA  published  a  Tinal  rule 
establishing  EPA-administered  programs 
in  22  jurisdictions;  on  the  same  day,  the 
Agency  proposed  regulations 
establishing  EPA-adiministered  UIC 
programs  in  13  additional  States 
(including  most  Indian  lands  in  these 
States).  49  FR  20238.  In  addition,  the 
Agency  proposed  four  programs  for 
Indian  lands  in  other  jurisdictions. 

Since  the  proposal,  the  Agency  has 
granted  primary  enforcement  authority 
to  the  States  of  Oregon,  Washington, 
Rhode  Island,  Vermont,  South  Carolina, 
North  Dakota,  and  for  oil  and  gas 
related  injections  io^South  Dakota. 
Accordingly,  EPA  is  not  promulgating 
the  programs  proposed  for  these  States. 
In  the  programs  promulgated  today,  EPA 
will  implement  a  program  covering  all 
classes  of  wells  for  some  States;  in 
others  where  an  approved  State 
program  covers  some  classes  of  wells, 
the  Federal  program  will  cover  only  the 
remaining  classes.  The  program 
promulgated  today  covers  all  States  for 
which  there  is  neither  an  approved 
State-administered  program  nor  a 
promulgated  EPA-administered  program 
(see  Table  1). 

DATC  These  regulations  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  eastern  time  on 
November  29. 1984.  These  regulations 
shall  become  effective  on  December  30. 
1984.  In  order  to  assist  the  EPA  to 


correct  typographical  errors,  comments 
of  a  non-substantive  nature  on  the  final 
regulations  may  be  submitted  until 
[December  17, 1984].  The  effective  date 
will  not  be  delayed  by  consideration  of 
such  comments. 

ADOMESS:  Comments  of  a  technical  and 
non-substantive  nature  should  be 
addressed  to  Judy  A.  Long.  Comment 
Clerk,  Ground  Water  Protection  Branch, 
EPA.  Office  of  Drinking  Water  (WH- 
550),  401  M  Street  SW.,  Washington,  DC 
20460. 
POfI  FURTHEP  INFORMATIOM  COMTACT: 

John  B.  Atcheson,  Ground  Water 
Protection  Branch.  EPA  (202)  382-5530. 
8UPPt£MENTARY  INFORMATION: 

Table  1 — Jurisdictions  for  Which  the 
Programs  Are  Promulgated 

(The  promulgated  program  covers  all 
classes  of  wells  unless  otherwise  noted] 

The  UIC  Program 

Florida  (Class  II  only) 

Hawaii 

Kansas  (Indian  lands  only) 

Minnesota  (Indian  lands  only) 

Mississippi  (Class  11  only) 

Ohio  (Class  I.  m.  IV  and  V  only) 

Puerto  Rico 

South  Dakota  (Classes  I.  m,  IV  and  V  wells. 

and  Class  II  wells  on  Indian  lands) 
Virgin  Islands 

Wisconsin  (Indian  lands  only) 
Osage  Mineral  Reserve,  Oklahoma  (Class  II 

only) 

Since  the  May  11. 1984,  proposal,  the 
Agency  has  approved  applications  for 
primacy  from  several  of  the  States  for 
which  EPA.  at  that  time,  was  proposing 
UIC  programs.  These  recently  approved 
programs  are:  North  Dakota  (Classes  I, 
III,  IV  and  V]  Oregon  (all  classes  of 
wells),  Rhode  Island  (all  classes  of 
wells),  Vermont  (all  classes  of  wells] 
and  Washington  (all  classes  of  wells). 

These  approvals  eliminate  the  need  to 
promulgate  EPA-administered  programs 
for  these  classes  of  well  in  these  States. 
Accordingly,  EPA  is  not  including  them 
in  this  rulemaking. 

I.  Background 

These  regulations  are  being 
promulgated  under  the  authority  of  Part 
C  of  the  Safe  Drinking  Water  Act 
(SDWA)  (42  liS.C.  300f  to  300j-9]  and,  to 
the  extent  that  they  deal  with  hazardous 
waste,  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (42  U.S.C.  6901- 
6987.].  The  SDWA  is  designed  to  protect 
the  quality  of  drinking  water  in  the 
United  States,  and  Part  C  of  the  SDWA 
specifically  mandates  regulation  of 
underground  injection  of  fluids  through 
wells.  A  summary  of  the  relevant 
sections  of  Part  C  was  provided  in 
earlier  rulemakings  (see  48  FR  40099. 


September  2, 1983).  A  detailed 
discussion  of  the  relevant  statutory 
provisions  and  regulatory  development 
appeared  in  the  first  proposal  of 
Federally-administered  programs. 

To  briefly  summarize  what  was 
explained  in  that  proposal,  EPA  has 
promulgated  minimum  requirements  for 
State  UIC  programs,  as  directed  by  the 
SDWA,  in  40  CFR  Parts  124, 144, 145  and 
146.  The  SDWA  provides  for  States, 
territories,  and  possessions  (referred  to 
below  as  "States")  to  apply  to  EPA  for 
primary  enforcement  authority  to 
administer  the  UIC  program  in  their 
States,  and  for  EPA  to  approve  such 
programs  if  they  meet  the  minimum 
requirements  (SDWA  Section  1422]  or, 
for  Class  II  (oil-and-gas  related)  wells,  if 
they  meet  certain  more  flexible 
minimum  statutory  requirements 
(SDWA  Section  1425). 

If  a  State  fails  to  submit  a  program 
application,  if  its  application  is  denied, 
or  if  an  approved  program  is  changed 
such  that  it  no  longer  meets  the 
requirements  of  the  SDWA  and  the 
applicable  minimum  requirements,  the 
SDWA  requires  EPA  to  promulgate  an 
EPA-administered  program  for  the  State 
(Section  1422(c)).  In  cases  where  a  State 
has  an  approved  State-administered 
program  for  only  some  classes  of  wells, 
EPA  must  administer  the  program  for 
the  remaining  classes.  In  addition, 
where  a  State  with  an  approved  State- 
administered  program  has  chosen  not  to 
assert  authority  over  Indian  lands  in  the 
State,  or  has  failed  to  make  an  adequate 
demonstration  of  such  authority,  EPA 
will  promulgate  an  EPA-administered 
program  for  such  Indian  lands. 

In  July  1983,  the  National  Wildlife 
Federation  filed  suit  challenging  EPA's 
failure  to  have  promulgated  State  UIC 
programs  for  States  without  approved 
UIC  programs.  The  agency  and  the 
plaintiffs  agreed  in  a  Consent  Decree, 
which  was  court  approved,  to 
promulgate  (i.e.,  have  signed  by  the 
Administrator]  these  programs  by 
October  29. 1984.  National  Wildlife 
Federation  v.  Ruckelshaus,  C.A.  No.  83- 
JM-1333  (D.  Colo.  Dec.  22. 1983).  These 
rules  (the  second  package  of  "Direct 
Implementation"  rules  for  States  without 
approved  UIC  programs),  therefore,  are 
promulgated  in  response  to  the  Court's 
ordered  deadline. 

On  May  11. 1984,  49  FR  20138  et  seq., 
EPA  promulgated  EPA-administered 
programs  for  22  states.  In  today's 
rulemaking  action  EPA  is  promulgating 
programs  for  seven  additional  States, 
which  consist  of  all  States  for  which 
there  is  neither  an  approved  State- 
administered  program  nor  a 
promulgated  EPA-administered  program. 
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In  some  cases,  the  promulgated 
programs  cover  only  some  classes  of 
wells,  because  an  approved  State- 
administered  program  covers  one  cm* 
more  other  classes.  EPA  is  also 
promulgating  three  EPA-administered 
programs  on  Indian  Lands  that  Ue  within 
States  with  approved  State- 
administered  programs  and  one  other 
Indian  Lands  program  within  a  State 
which  has  an  EPA-administered  UIC 
program. 

n.  Structure  of  Direct  Implementation 

A.  Contents  of  the  Federally- 
administered  programs 

For  the  reasons  outlined  in  an  earlier 
proposal  (48  FR  40100,  September  2. 
1983)  the  Agency  has  adopted  the 
following  scheme  for  regulations 
pertaining  to  Federally-prescribed  State 
programs: 

(1)  Requirements,  necessary  to 
supplement  or  clarify  all  the  EPA- 
administered  programs,  were 
promulgated  as  amendments  to  Part  144 
io  49  FR  20138  et  seq.  (May  11, 1984): 

(2)  A  subpart  for  each  State  program 
is  contained  in  Peirt  147.  In  the  cases 
where  H'A  administers  the  program 
each  subpart:  (a)  makes  applicable  in 
each  program  the  UIC  minimum 
requirements  of  40  CFR  Parts  124, 144 
and  146;  and  (b)  prescribes  additional 
State-specific  requirements. 

For  State-administered  programs, 
each  subpart  of  Part  147  describes  the 
approved  program  and  incorporates  by 
reference  the  appropriate  requirements 
form  State  statutes  and  regulations. 
Such  requirements  are  made  a  part  of 
the  UIC  program  under  the  SDWA.  State 
procedural  requirements,  which  are 
incorporated  by  reference  as  part  of  the 
applicable  underground  injection  control 
program  {see  also  49  FR  20197-20220, 
May  11, 1984)  and  which  differ  from 
EPA  procedural  requirements,  are  not 
binding  upon  EPA.  For  example,  a 
State's  procedural  requirements  for 
enforcement  which  go  beyond  the 
procedural  minimum  requirements  under 
the  SDWA  for  enforcement  will  not  be 
imposed  by  EPA  in  Federal  enforcement 
actions. '- 

B.  Jurisdictions  Covered 
1.  States 

EPA  is  promulgating  programs  for 
every  State  which  is  not  currently 
subject  to  an  approved  UIC  program  or 
a  promulgated  EPA-administered 
program.  Several  of  the  States  included 
in  this  rulemaking  have  submitted 
applications  for  primary  enforcement 
responsibility  which  the  Agency  is  in  the 
process  of  evaluating.  It  is  possible  that 
some  of  these  programs  may  be 


approved,  and  therefore  eventually 
administered  by  the  States. 
Nevertheless,  the  Agency  is 
pronnilgating  programs  in  this  \ 

rulemaking  for  all  States. 

The  Agency  is  taking  this  action  for 
two  reasons.  First,  the  SDWA  mandates 
that  EPA  hnplement  a  program  in  States 
where  no  State-administered  programs 
has  been  approved,  and  it  specifies  a 
deadline  for  this  action.  Second,  the 
Agency  was  sued  for  failure  to  meet  this 
deadline  and  lias  entered  into  a  Consent 
Decree  which  dictates  that  EPA  develop 
and  implement  programs  in  States 
which  do  not  have  firograms  by  the  Fall 
of  1984.  To  be  assured  of  meeting  the 
requirements  of  both  the  SDWA  and  the 
Consent  Decree,  EPA  is  promulgating 
programs  for  all  States  not  covered  by  a 
program  as  of  the  date  of  this 
rulemaking.  If  a  State-administered 
program  is  subsequently  approved  after 
promulgation,  EPA  will  withdraw  the 
corresponding  EPA-administered 
program. 

2.  Indian  Lands 

Indian  lands  affected  by  this 
rulemaking  are  of  two  types:  Indian 
lands  within  States  that  are 
administered  by  EPA,  and  Indian  lands 
within  States  with  approved  State- 
administered  programs. 

Indian  lands  in  EPA-administered 
States.  Some  of  the  States  in  which  EPA 
is  implementing  Federally-administered 
UIC  programs  contain  Indian  lands 
within  their  boundaries.  As  stated  in  the 
proposal,  EPA  intends,  unless  stated 
otherwise  in  the  rule  that  the  program  in 
a  given  State  apply  to  Indian  lands  in 
that  State  as  well  as  to  non-Indian 
lands.  EPA  especially  invited  Indians  on 
affected  Indian  lands  to  submit 
comments  on  the  appropriateness  of  the^- 
proposed  program  for  those  lands.  In 
addition,  EPA  made  a  special  effort  to 
contact  all  affected  tribal  and  other 
Indian  organizations  to  solicit  their 
comments.  There  was  no  new  comment 
provided  on  the  specific  proposals  made 
for  Indian  lands  within  States  having 
EPA-administered  programs.  The 
Department  of  Interior  (DOI),  however, 
did  comment  in  general  on  the 
administration  of  UIC  programs  on 
Indian  lands.  Their  concerns  centered 
on  how  the  Agency  intended  to 
administer  the  programs,  relative  to 
existing  regulatory  requirements  that 
DOI  has  on  such  lands.  The  EPA  is 
answering  the  DOI  comment  in  a 
separate  forum,  as  we  believe  that  DOI  ^ 
and  EPA  should  work  together  to 
coordinate  the  administration  of  our 
separate  programs,  while  fullfilling  our 
distinct  statutory  mandates.  A  letter 
summarizing  our  response  is  a  part  of 


the  Administrative  record  of  this 
rulemaking. 

The  Agency  is  promulgating  these 
programs  as  proposed,  but  wrill  continue 
to  work  with  the  Indians  and  DOI  as 
they  are  implemented. 

Indian  Lands  within  States  with 
approved  State-administered  programs. 
In  the  September  2, 1983  proposal  (48  FR 
40100  et  seq.)  EPA  presented  four 
alternative  approaches  to  promulgating 
UIC  programs  on  Indian  lands  in  States 
with  approved  State-administered 
programs:  (1)  Implement  a  program 
consisting  of  current  UIC  minimum 
requirements;  (2)  implement  a  program 
consisting  of  requirements  patterned 
after  State  requirements  from  the 
approved  program  applicable  in  the  rest 
of  the  State;  (3)  adopt  a  combination  of 
the  minimum  UIC  requirements 
regulations  and  the  approved  State 
program  requirements;  or  (4)  develop 
unique  requirements  in  response  to 
Indian  concerns  or  other  special 
circumstances.  After  reviewing 
comments.  EPA  published  its  intent  to 
use  any  of  the  four  proposed  options 
appropriate  to  the  individual  case  when 
implementing  programs  for  Indian  lands 
in  primacy  States  (49  FR  20140,  May  11. 
1984,  et  seq.). 

The  great  majority  of  commenters 
preferred  Option  2  for  Indian  lands  in 
the  State  in  which  they  were  located. 
Others  wanted  programs  specifically 
adapted  to  tribal  policies.  In  such  cases. 
EPA  will  develop  a  program  similar  to 
the  surrounding  State's  program  or  • 
program  adapted  to  other  tribal 
preferences.  Because  an  EPA- 
administered  program  based  on  either 
approach  necessitates  a  thorough 
analysis  to  assure  that  it  is  consistent 
with  EPA's  authorities  under  the  SDWA. 
it  was  not  possible  to  develop  many  of 
these  Indian  lands  programs.  Therefore, 
EPA  will  not  be  promulgating  such 
programs  at  this  time.  "The  Agency 
intends  to  do  so  at  the  earliest  possible 
time. 

For  Indian  lands  in  three  such  States, 
however,  EPA  has  been  able  to  develop 
programs,  and  these  are  included  in 
today's  promulgation.  These  programs 
cover  Class  II  wells  on  the  Osage 
Mineral  Reserve  in  Oklahoma  and  all 
classes  of  wells  on  all  Indian  lands  in 
the  States  of  Kansas  and  Wisconsin. 
The  Osage  program  has  been  designed 
according  to  a  combination  of  Options 
(3)  and  (4),  and  consists  of  requirements 
drawn  from  the  UIC  minimum 
requirements  regulations,  the  Oklahoma 
Corporation  Commission  regulations, 
the  Bureau  of  Indian  Affairs  regulations, 
and  unique  requirements  developed  in 
response  to  Indian  concerns.  The 
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Kansas  Indian  lands  program  follows 
Option  (1)  and  thus  consists  of  the  EPA 
minimum  requirements  regiilations.  The 
Wisconsin  program  follows  Option  (4), 
and  consists  of  more  stringent 
requirements  in  response  to  Indian 
preferences.  Each  of  these  programs  is 
discussed  in  more  detail  in  Part  IV  of 
this  preamble. 

Definition  of  Indian  lands.  In 
developing  programs  for  Indian  lands,  it 
is  necessary  to  specify  as  precisely  as 
possible  the  particular  lands  intended  to 
be  covered  by  each  program.  To  be 
ensured  of  comprehensive  coverage. 
EPA  intends  in  most  cases  to  use  a 
generic  definition  to  identify  those  lands 
to  be  covered  by  Indian  lands  programs. 
The  definition  EPA  intends  to  employ  is 
that  of  "Indian  country,"  defined  by 
Federal  statute  at  18  U.S.C.  S  1151. 

EPA  believes  this  definition  is  most 
consistent  with  the  concept  of  Indian 
lands  as  the  Agency  has  used  it  in 
regulations  and  UIC  program  approvals 
to  date.  The  term  accurately  describes 
lands  for  which  EPA  will  administer  the 
UIC  program  in  the  absence  of  a  specific 
demonstration  of  State  authority  based 
on  a  statute  or  treaty. 

Therefore,  EPA  is  adding  this 
definition  of  "Indian  lands"  to  1 144.3, 
which  applies  when  that  term  is  used  in 
each  Indian  lands  program  in  Part  147. 
The  jurisdiction  of  each  Indian  lands 
program  can  be  described  simply  by 
using  the  term  Indian  lands.  This  is  done 
in  each  Indian  lands  program  today  with 
the  exception  of  the  program  for  the 
Osage  Mineral  Reserve,  which  is 
intended  to  apply  only  to  that 
specifically  identified  reserve. 

///.  General  Contents  ofEPA- 
administered  Programs 

Pari  147,  containing  all  specific  State 
UIC  programs,  was  established  in  EPA's 
first  promulgation  of  EPA-administered 
programs.  49  FR  TOlSr;  (May  11, 1984].  A 
separate  subpart  of  Part  147  corresponds 
to  each  State.  Today's  action  adds  to 
Part  147  an  EPA-administered  program 
for  each  of  the  7  States  listed  and  for 
Indian  lands  in  certain  other  States.  For 
each  of  the  State  programs  and  one  of 
the  Indian  lands  programs,  EPA  is 
making  diredly  applicable  the  minimum 
requirements  in  Parts  124, 144,  and  146. 
In  addition,  where  necessary,  each 
program  sets  forth  certain  additional 
State-specific  requirements.  These 
include  requirements  which— due  to 
geologic,  historical  or  hydrologic 
conditions — di^er  from  State  to  State 
and  region  to  region.  They  also  include 
regulations  that  state  more  specifically 
requirements  that  in  the  minimum 
standards  are  only  general  and  afford  a 
broad  range  of  discretion  to  the  Director. 


For  certain  requirements  the  Agency 
is  specifying  numerical  standards  which 
are  based  on  conditions  present  in  a 
State  or  part  of  a  State.  To  the  extent 
that  conditions  vary  fit)m  one  State  to 
another,  these  requirements  will  also 
vary.  The  SDWA  provides  for  such 
variations  in  Section  1422(c)  and  1421 
(b](3]  which  requires  that  Agency  to 
consider  the  varying  hydrologic, 
geologic,  and  historical  conditions  in  a 
State  and  not  to  disrupt  existing  State 
programs  unnecessarily.  Indeed,  it  is  for 
this  reason  that  the  Agency  originally 
built  flexibility  into  the  UIC  program. 
Thus,  it  is  necessary  to  vary  some  of 
these  more  specific  requirements  from 
State  to  State. 

For  the  most  part  it  is  such  specific 
requirements,  or  mechanisms  for 
establishing  such  standards,  that  EPA  is 
applying  in  each  EPA-administered 
program.  Many  of  these  standards 
pertain  to  wells  authorized  by  rule,  since 
the  authorization  by  rule  mechanism 
requires  that  specific  requirements  be 
imposed  by  regulations,  rather  than  in 
permit  conditions  as  can  be  done  for 
wells  authorized  by  permit.  For 
programs  in  States  with  no  existing 
wells,  any  new  wells  will  be  required  to 
receive  permits,  and  the  state-specific 
requirements  for  wells  authorized  by 
rule  are  not  necessary. 

A  discussion  of  permitting  schedules, 
mechanical  integrity  testing  schedules, 
and  other  administative  considerations 
can  be  found  in  the  program  description 
for  each  of  the  State  programs 
promulgated  today.  Program 
descriptions  are  available  at  the 
appropriate  Regional  Office. 

IV.  Response  to  Comments:  General 
Program  Elements 

A.  Aquifer  Exemptions 

In  the  first  proposal  (48  FR  40107-08 
September  2, 1983)  the  Agency 
described  in  detail  the  criteria  for 
exempting  aquifers  and  the 
administrative  mechanisms  to  be  used 
in  granting  various  kinds  of  exemptions. 
In  the  May  11. 1984  proposal  (49  FR 
20241]  the  Agency  also  solicited 
requests  from  operators  who  believed 
they  were  injecting  into  a  USDW  which 
qualified  for  exemption.  These  State 
specific  issues  are  discussed  in  the 
preamble  to  the  individual  State 
programs. 

The  Agency  received  two  comments 
on  aquifer  exemptions.  One  commenter 
expressed  strong  support  for  the 
Agency's  administrative  approach  to 
aquifer  exemptions,  particularly  the 
discretion  afforded  to  Directors  in  EPA- 
implemented  programs.  The  other 
commenter  requested  that  a  specific 


aquifer  be  exempted.  That  request  is 
being  evaluated  and  a  determination 
will  be  made  shortly. 

B.  Pressure  Limitation 

The  current  UIC  minimum 
requirements  obligate  the  Director  to      f 
establish  limits  on  injection  pressure. 
For  wells  authorized  by  permit  the 
Director  may  determine  an  appropriate 
pressure  on  a  case-by-case  basis.  For 
wells  authorized  by  rule,  a  general 
standard  must  be  established. 

In  the  proposal  and  in  the 
promulgation  of  the  Direct  ^ 

Implementation  programs  on  May  11, 
1984  (49  FR  20138  et  seq.;  49  FR  20238  et 
seq.],  the  Agency  outlined  the  approach 
it  intended  to  use  in  specifying  injection 
pressures  for  operators.  In  the  case  of 
Class  I  operators.  Class  II  salt  water 
disposal  well  operators,  and  Class  III 
operators  authorized  by  rule,  the  Agency 
proposed  to  set  a  conservative 
maximum  statewide  value.  The  owner/ 
operator  could  inject  at  a  pressure 
higher  than  the  specified  standard  by 
applying  for  and  receiving  a  permit  and 
by  demonstrating  in  the  application  that 
the  higher  pressure  did  not  violate  the 
existing  performance  standards  in  40 
CFR  146.13(a]{l]:  146.23(a](l]: 
146.33(a)(1),  144.28(f)(3)  as  applicable. 

In  the  case  of  owners  or  operators  of 
enhanced  recovery  or  hydrocarbon 
storage  wells,  EPA  proposed  to  require 
submission  of  formation-specific 
maximum  injection  pressure  values  on  a 
field  or  project  basis.  The  Agency  would 
then  establish  appropriate  limits  for 
formations  or  units  based  on  this  and 
other  data.  The  operator  could  receive 
authorization  to  inject  at  higher 
pressures  merely  by  demonstrating  to 
the  satisfaction  of  the  Director  that  such 
pressures  would  not  fracture  the 
confining  zone.  For  more  detailed 
discussion  of  the  Agency's  reasons  for 
adopting  this  approach,  see  FR  20138  et 
seq.  (May  11. 1984). 

The  Agency  proposed  (see 
S  147.291^(b]  as  proposed)  a  slightly 
different  approach  for  Subpart  GGG,  the 
Osage  reservation.  The  comments 
pertaining  to  this  requirement  and  the 
Agency's  response  are  discussed  in 
detail  in  the  preamble  to  the  Osage 
program.  The  following  discussion 
addresses  comments  on  the  proposed 
approaches  for  the  remaining  programs,    i 

One  commenter  noted  that  injection 
pressures  should  be  established  on  a 
case-by-case  basis  even  where  a  general 
maximum  value  has  been  specified. 

The  Agency  generally  agrees,  and 
would  like  to  point  out  that  operators  of 
most  classes  of  wells  for  which  injection 
pressure  limits  are  set  will  soon  have  to 
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be  permitted.  As  noted  in  the  preamble 
to  the  proposal,  EPA  will  consider 
pressures  higher  than  the  general 
standard  specified,  when  issuing 
permits.  Thus,  as  these  operators  apply 
for  and  receive  permits,  injection 
pressure  limits  will  be  established  on  a 
permit-by-permit  basis  and  should 
therefore  reflect  conditions  present  in  a 
particular  field  or  formation. 

The  Agency  recognizes  that  applying 
the  standards  of  144.28(f)(3)(c)  (A)  and 
(B)  to  brine  injection  wells  while  they 
are  authorized  by  rule  is  a  conservative 
approach.  This  approach  is  merely  an 
interim  standard,  and  the  Agency 
intends  to  apply  the  standards  of 
S  144.28(f)(3)(ii)  when  setting  pressure 
limits  for  brine  disposal  wells 
authorized  by  permit.  The  Agency 
believes  it  appropriate  to  be  more 
conservative  in  specifying  requirements 
for  wells  while  they  are  authorized  by 
rule  since  the  statute  and  regulations  are 
preventative.  Thus,  in  order  to  fulfill  this 
mandate  EPA  must  assume  the  most 
protective  values  until  data  such  as 
information  submitted  as  part  of  a 
permit  application,  indicates  otherwise. 

The  same  commenter  requested  that 
EPA  consider  allowing  Class  I  and  III 
well  operators  to  inject  at  pressures 
which  might  induce  fracturing  in  the 
injection  zone,  so  long  as  there  are 
adequate  safeguards  against  fracturing 
the  confining  zone,  a  standard  the 
Agency  applies  to  operators  of  Class  II 
wells. 

In  response,  the  Agency  would  like  to 
note  several  points.  First,  the  existing 
rules  already  establish  that  operators  of 
these  classes  of  wells  may  inject  at 
pressures  which  fracture  the  injection 
zone,  but  only  during  well  stimulation. 
See.  S9  144.13(a),  144.33(a). 

Second,  the  reasons  for  developing  a 
different  standard  for  Class  II  wells  is 
clearly  laid  out  in  49  FR  20152—20153, 
May  11, 1984.  To  summarize  that 
discussion  briefly.  Class  II  wells  inject 
fluids  which  usually  are  relatively  less 
dangerous  than  those  injected  in  Class  I 
and  III  wells.  In  addition,  the  SDWA 
specifies  that  rules  for  Class  II 
operations  may  not  unnecessarily 
interfere  with  or  impede  the  production 
of  oil  and  gas,  unless  those  requirements 
are  necesary  to  assure  that  USDWs  are 
not  endangered.  See.  SDWA  SS  1421 
(b)(2);  1422(c),  a  restriction  not  present 
for  rules  applicable  to  Class  I  and  III 
wells.  The  Agency  believes  that  the 
nature  of  injected  fluids  and  the 
language  of  the  statute  justify  different 
treatment  for  Class  II  operators. 

Finally,  the  standard  which  the 
commenter  questioned  (i.e.,  the 
prohibition  against  fracturing  the 
injection  zone)  was  established  in  the 


June  24, 1980  promulgation  of  40  CFR 
Part  146.  See.  45  FR  42472.  It  is  not  a 
new  requirement  of  this  rulemaking  and, 
while  the  Agency  would  be  willing  to 
consider  any  important  technical  data 
not  available  during  the  previous 
comment  periods,  EPA  does  not  believe 
the  conunent  raises  new  issues  or 
includes  new  data  that  warrant  a 
change  in  these  longstanding  rules  at 
this  time. 

Another  commenter  suggested  that 
particular  sections  specifying  injection 
pressure  limits  for  Class  II  wells  be 
deleted  from  the  regulations  (e.g., 
S  S  147.504, 147.1254  and  147.2103).  The 
same  commenter,  in  supporting  this 
request  stated  that  he  "*  *  *  does  not 
agree  that  arbitrarily  set  pressure 
limitations  should  be  established  for 
enhanced  recovery  wells."  He  noted 
further  that  enhanced  recovery 
operators  have  an  economic  incentive  to 
retain  fluids  in  the  injection  zone  and 
that  propagation  of  fractures  in  the 
injection  zone  is  in  some  cases 
desirable.  The  conunentor  further 
maintained  that  the  requirement  would 
prevent  operators  from  fracturing  the 
injection  zone. 

EPA  has  considered  the  comments 
carefully  and  has  elected  to  retain  the 
requirements  as  stated  for  several 
reasons.  First,  EPA  will  not,  as  asserted 
by  the  commenter,  set  pressure  limits 
arbitrarily.  For  enhanced  recovery  wells 
the  Agency  will  specify  pressure  limits 
on  a  field — or  formation — specific  basis 
and  will  make  such  determinations  only 
after  carefully  reviewing  available  data, 
much  of  which  will  be  supplied  by  the 
owner  or  operator.  This  approach  will 
result  in  limits,  which,  far  from  being 
arbitrary,  are  site-specific  and  based 
upon  sound  technical  data.  Moreover,  in 
establishing  these  limits,  the  Agency 
will  go  through  the  same  public  notice 
and  comment  requirements  as  those 

specified  for  permits  in  Subpart  A  of  40 
CFR  Part  124,  that  is,  §{  124.ia  124.11. 
124.12, 124.13,  and  124.14.  Therefore,  if 
the  Agency's  preliminary  pressure  limit 
does  appear  inappropriate,  the  owner  or 
operator  will  have  an  opportunity  to 
challenge  EPA's  specific  determination 
in  comments  or  at  the  hearing. 

The  Agency  explained  in  the  May  11, 
1984,  preamble  to  the  first  set  of 
federally-administered  UIC  programs  (49  ^ 
FR  at  20153): 

*  *  *  even  after  EPA  has  established 
field-specific  injection  pressure 
limitations,  the  agency  will  consider 
allowing  higher  pressures  case-by-case 
with  the  approval  of  the  Regional 
Administrator.  An  owner  or  operator 
desiring  such  a  variance,  must  request 


and  obtain  the  written  approval  of  the 
Regional  Administrator.  If  the  owner  or 
operator  is  dissatisfied  with  the 
Regional  Administrator's  response  to  his 
request  to  operate  at  higher  pressure,  he 
may  then  apply  for  a  permit  and 
challenge  the  permit  if  he  fails  to  receive 
permit  conditions  that  he  believes  are 
appropriate. 

Again,  these  owner-or  operator- 
specific  variances  will  be  subject  to  the 
public  notice  and  comment  provisions  of 
Subpart  A  of  Part  124,  that  is,  SS  124.ia 
124.11. 124.12. 124.13  and  124.14.  Finally, 
as  discussed  in  the  above  excerpt  from 
the  May  11. 1984,  preamble,  if  the  owner 
or  operator  still  is  dissatisfied  with  the 
Regional  Administrator's  decision 
regarding  his  variance  request,  he  may 
apply  for  a  permit  (under  §  144.25(c)). 
and  ultimately  appeal  the  permit 
conditions,  if  he  beUeves  they  are  not 
appropriate,  under  S  124.19.  (Of  course, 
no  "appeal"  of  a  field-specific  injection 
pressure  limitation,  or  of  an  operatoi^ 
specific  injection  pressure  variance  lies 
under  124.19,  as  these  pressure 
limitations  are  not  appealable  "permits" 
under  that  section;  an  application  for  a 
permit,  ptuvuant  to  S  144.25(c),  and  a 
final  permit  decision  in  response  to  that 
request,  are  prerequisites  to  a  S  124.19 
appeal.) 

Second,  the  Agency  does  recognize 
that  in  certain  cases  enhanced  recovery 
operators  may  operate  at  pressures 
which  exceed  the  fracture  pressure  of 
the  injection  zone.  The  proposed  rule 
contained  provisions  that  would  allow 
an  owner  or  operator  of  an  enhanced 
recovery  well  to  inject  at  such  higher 
pressures  (see  5S  147.504(a](l)(ii), 
147.1254(a)(l)(ii)  and  147.2103(a)(l)(ii)) 
and  the  final  rules  retain  these 
provisions.  Thus,  contrary  to  the 
commenter's  assertions,  the  rules  would 
not  automatically  prevent  an  enhanced 
recovery  operator  from  injecting  at 
pressures  which  exceed  the  injection 
zone  fracture  pressure.  The  requirement 
that  the  ovimer/operator  demonstrate 
that  such  higher  injection  pressures  will 
not  fracture  the  confining  zone  or  cause 
fluid  movement  into  a  USDW  is 
consistent  with,  indeed,  mandated  by, 
the  SDWA. 

Third,  the  Agency  accepts  the  premise 
that  in  many  cases,  owners  or  operators 
of  enhanced  recovery  wells  and 
hydrocarbon  storage  wells  have  a 
vested  interest  in  not  fracturing 
confining  zones,  thus  decreasing  the  risk 
that  such  fractures  will  result.  However, 
in  some  cases  lost  injected  fluid,  not 
significant  in  commercial  terms,  may 
give  rise  to  USDW  contamination  that  is 
significant.  ConsequenUy,  while  a 
permit  is  the  appropriate  vehicle  for 
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identifying  and  authorizing  increased 
injection  pressures  for  most  owners  or 
operators,  the  Agency  believes  that  for 
the  reasons  outlined  enhanced  recovery 
operations  and  hydrocarbon  storage 
wells  should  be  estabHshed  by  rule, 
with  procedures  to  establish  more 
tailored  maximum  pressures  on  a  Held 
or  unit  basis. 

Finally,  the  UIC  minimum  requirement 
regulations  have  always  contained 
provisions  which  limit  injection 
pressures.  In  specifying  a  numerical 
standard  for  units  and  formations,  the 
Agency  will  merely  be  applying  these 
general  minimum  standards  to  specific 
situations.  The  only  other  way  to 
meaningfully  apply  a  limit  on  maximum 
injection  pressures  consonant  with  the 
SDWA's  protective  mandate  would  be 
through  a  permit  In  order  to  minimize 
the  burden  on  owners  or  operators  of 
enhanced  recovery  operations,  the 
Agency  decided  in  its  original 
promulgation  to  allow  owners  and 
operators  of  enhanced  recovery  wells  to 
be  authorized  by  rule  rather  than  permit. 

The  Agency  recognizes  that  the 
general  standard  to  be  used  in  setting 
appropriate  field  pressures  (e.g.  the 
fracture  pressure  of  the  injection  zone) 
is  a  conservative  one.  It  is  for  this 
reason  that  EPA  proposed  and  is 
promulgating  a  simplified  procedure  for 
allowing  owners  or  operators  to  inject  at 
higher  pressures.  Moreover,  the  majority 
of  comments  from  oil  and  gas  operators 
made  on  the  September  2, 1983.  proposal 
indicated  that  in  most  instancesi. 
operators  of  enhanced  recovery 
operations  often  do  not  wish  to  fracture 
the  injection  zone. 

The  Agency  believes  that  the 
promulgated  approach  is  a  balanced  one 
that  meets  three  important  objectives. 
First  and  foremost  consistent  with  the 
statutory  mandate  of  the  SDWA.  it 
maintains  the  protective  standard  of  the 
existing  UIC  program  and  provides  for 
the  establishment  of  specific  values  as 
necessary  to  implement  that  standard. 
Second,  it  allows  for  full  consideration 
of  relevant  physical  and  geologic 
conditions  that  may  vary  across  a  State. 
This  approach,  therefore,  avoids  any 
potential  unnecessary  rigidity  that  could 
be  imposed  by  a  more  conservative  and 
less  specifically  tailored  standard. 
Third.  Ae  adopted  approach 
accomplishes  these  objectives  in  the 
least  burdensome  manner  possible, 
without  requiring  permits  from 
enhanced  recovery  and  hydrocarbon 
storage  wells  and  without  requiring  the 
great  majority  of  facilities  to  undergo  a 
well-by-well  examination. 

Commenters  expressed  concern  that 
the  Agency,  in  listing  what  it  deemed 
appropriate  data  for  defining  injection 


pressures,  intended  that  those  examples 
listed  in  the  proposal  be  the  only  data 
acceptable.  The  Agency,  in  the  proposal, 
noted  that  the  examples  listed  were 
among  **.  .  .  data  in  the  category  at 
reasonably  establishing  the  injection 
zone  fracture  pressure.**  (49  FR  20240, 
May  11, 1984).  The  list  was  not  intended 
to  be  all-inclusive  and  other  appropriate 
data  may  serve  to  establish  appropriate 

pressures. 

'J 

C.  Cementing  and  Casing  Requirements 

The  Agency  propwsed  casing  and 
cementing  requirements  in  Part  147 
which  the  Regional  Administrator  could 
impose  on  operators  of  wells  authorized 
by  rule  for  life,  when  he  determines  the 
wells  may  not  be  in  compliance  with  the 
existing  minimum  requirements  in 
S  144.22(a)(8)  (recodified  at  1 144.28(e)) 
and  i  146.22.  These  sections  essentially 
state  a  performance  requirement  that 
wells  be  cemented  and  cased  to  prevent 
the  movement  of  fluids  into  or  between 
strata. 

Comments  were  received  on  this 
proposal,  particularly  regarding 
§9  147.504  and  147.2103.  Comments  were 
also  made  on  SS  147.2104  and  147.1754, 
which  proposed  to  apply  these 
cementing  requirements  to  all  new 
wells.  Finally,  several  commenters 
raised  questions  on  the  cementing 
requirements  which  the  Agency 
pn^Kised  to  apply  to  owners  or 
operators  of  wells  on  the  Osage  Mineral 
Re8er\'e.  These  latter  comments  are 
addressed  in  Subpart  GGG,  since  the 
cementing  requirements  proposed  for 
the  Osage  program  were  somewhat 
unique.  This  following  section  addresses 
the  conunents  raised  on  the  cementing 
and  casing  requirements  specified  in  the 
other  sectioiu  listed  above. 

One  oommenter  strongly  supported 
the  Agency's  proposed  approach.  The 
commenter  noted  existing  rule- 
authorized  wells  would  be  allowed  to 
continue  to  operate  as  constructed  as 
long  as  they  did  not  allow  the  movement 
of  fluids  into  USDWs.  The  commenter 
went  on  to  express  support  for  the 
establishment  of  standards  in  the 
regulations  which  would  be  applied  to 
owners  or  operators  who  did  not  comply 
with  the  periformance  standards  in 
1 146.22  (See  also  \  144.28(e)). 

Another  commenter  maintained  that 
the  economics  of  enhanced  recovery 
and  hydrocarbon  storage  dictate  that 
owners  or  operatory  construct  and 
maintain  wells  in  a  maimer  that  assures 
that  the  injection  zone  ts  isolated.  The 
commenter  contended  that  because  of 
this  economic  incentive  the  method  of 
isolating  injection  zones  could  and 
should  be  left  to  the  operator. 


EPA  does  agree  that  the  economics  of 
enhanced  recovery  operations 
encourage  operators  to  identify  some 
leaks,  and  when  they  become 
sufficiently  lai^ge,  to  fix  them.  However, 
such  an  incentive  does  not  relieve  the 
Agency  &t>m  the  need  to  assure  proper 
construction  of  these  wells  in 
accordance  with  the  requirements  of  the 
SDWA.  Depending  upon  the 
characteristics  of  the  reservoir  and  other 
specifics  of  the  operation,  there  could  be 
significant  leaks  that  would  not 
translate  into  significant  economic 
losses.  Moreover,  improper  cementing  of 
the  borehole  through  strata  other  than 
the  injection  zone  could  allow  fluid  to 
migrate  fi*om  one  formation  to  another,  a 
situation  that  would  have  no  effect  on 
the  enhanced  recovery  operation,  but 
which  could  result  in  significcmt 
contamination  of  a  USDW.  Finally,  the 
Agency  does  apply  a  performance 
standard  to  existing  wells  as  the 
commenters  urge.  The  more  specific 
cementing  requirements  enumerated  are 
applied  only  when  the  well  may  be 
causing  fluid  movement  into  or  between 
USDWs.  Even  when  this  is  the  case,  the 
Director  may  specify  other  requirements 
tailored  to  a  specific  well  or  wells.  In 
view  of  the  above,  the  Agency  is 
retaining  requirements  as  proposed.  [See 
49  FR  20153-20154.  May  11, 1984,  for  a 
more  detailed  discussion  of  the 
Agency's  reasons  for  adopting  the  above 
approach.) 

Commenters  objected  to  the  level  of 
specificity  in  SS  147.1754  and  147.2104. 
These  sections  establish  requirements 
for  new  wells  and  for  existing  wells 
which  are  being  converted  to  injection 
wells.  Conunenters  maintained  that  a 
single  performance  standard  would  be 
more  appropriate.  After  consideration, 
the  Agency  is  promulgating  the 
requirements  as  proposed.  The 
standards  established  in  the  sections  are 
appropriate  in  most  cases  and  are  meant 
to  apply  to  new  injection  wells.  Thus, 
the  burden  to  the  operators  for 
complying  with  the  stated  requirements 
would  be  minimal.  The  Agency  does 
agree  that  under  some  conditions,  it 
may  be  desirable  to  establish  other 
standards  more  suited  to  an  individual 
well  or  set  of  wells.  Again,  the  rules  as 
proposed  recognize  Biis  need  and 
provide  for  it  The  Regional 
Administrator  may,  under  147.2104, 
impose  additional  requirements  or 
substitute  alternative  requirements 
when  appropriate. 

Accordingly,  while  the  Agency  does 
agree  that  these  requirements  are  not 
universally  applicable,  we  believe  them 
to  be  generally  appropriate  and  we  have 
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provided  for  alternative  requirements 
when  necessary  or  desirable. 

D.  Plugging  and  Abandonment 

One  commenter  suggested  that 
requiring  the  operator  to  submit  a  plan 
within  one  year  of  a  program's  effective 
date  specifying  how  the  well  was  to  be 
plugged  was  an  unnecessary  burden. 
The  commenter  went  on  to  point  out 
that  Class  II  wells  typically  have 
lifetimes  of  30  years  and  that  plans 
submitted  in  advance  of  actual  closure 
would  not  reflect  state-of-the-art 
technology.  Finally,  the  commenter 
suggested  that  EPA  require  a  single 
plugging  plan  45  to  60  days  before 
abandonment. 

In  response,  EPA  notes  that  the 
amendment  in  S  144.28(c)(2)(i)  is  not  a 
part  of  this  rulemaking.  That 
requirement  was  proposed  on 
September  2, 1983,  and  promulgated  on 
May  11, 1984,  after  extensive  public 
comment.  (For  a  detailed  discussion  of 
Agency's  reasoning,  see  the  preamble 
discussion  for  the  May  11, 1984 
rulemaking  at  40  FR  20128  et.  seq.) 
Nevertheless,  the  Agency  will  briefly 
address  the  concerns  raised  by  the 
commenter.  The  Agency  does  not  agree 
with  the  commenter  for  several  reasons. 
First,  as  explained  in  the  promulgation 
of  this  requirement  we  do  not  agree  that 
the  requirement  to  submit  the  plan  in 
S  144.26(c)(2](i)  represents  a 
significantly  increased  burden  on 
operators.  The  requirement  that 
operators  develop  and  maintain  a  plan 
which  is  acceptable  to  the  Director  for 
plugging  and  abandoning  wells  is  an 
existing  requirement  of  the  UIC 
minimum  requirements  regulations.  The 
only  additional  requirement  proposed  in 
S  144.28(c)(2)(i)  was  that  the  plan  be 
submitted  to  the  Regional 
Administrator.  Even  in  cases  where  the 
owner  or  operator  has  hundreds  of  wells 
this  is  not  a  significant  burden,  since,  to 
the  extent  that  the  wells  are  similar,  are 
in  the  same  field,  and  penetrate  to  the 
same  formation  they  will  be  plugged  in 
the  same  manner  and  an  operator  need 
only  submit  a  single  "key"  plan  covering 
such  wells. 

Second,  the  Agency  does  provide  for 
updated  plans  to  be  submitted,  thus 
providing  for  changes  in  plugging 
methods.  In  fact,  the  Agency  requests 
such  changes  45  days  before  actual 
plugging,  just  as  the  commenter  suggests 
(see  S  144.28(c)(2)(ii)). 

Finally,  the  plugging  plan  specified  in 
S  144.28(c)  cannot  be  viewed  in  a 
vacuum.  The  requirement  is  meant  to 
complement  financial  responsibility 
requirements  in  S  144.28(d).  That  section 
requires  the  operator  to  maintain 


"financial  resources  *  *  *  to  close,  plug, 
and  abandon  the  underground  injection 
operation  in  a  manner  prescribed  by  the 
Director,"  In  order  for  Uie  Director  to 
make  such  a  determination,  he  must 
have  knowledge  of  how  the  operator 
contemplates  plugging  the  well. 
Accordingly,  the  Agency  believes  that 
the  minimal  administrative  burdens 
caused  by  this  section  are  necessary 
and  justified  by  the  requirements  of  the 
Safe  Drinking  Water  Act  and  previously 
promulgated  regulations. 

E.  Area  of  Review 

The  Agency  proposed,  for  several  of 
the  programs,  to  limit  the  options  for      ' 
establishing  the  area  of  review  to  the 
minimum  fixed  radius  as  described  in 
S  146.6(b).  In  proposing  this  approach 
the  EPA  noted  that  the  potentially  large 
number  of  wells  involved,  together  with 
the  existence  of  many  formulae,  could 
slow  implementation  considerably. 

One  commenter  agreed  that  reliable 
mathematical  models  might  not  be 
available  for  many  areas,  but  suggested 
that  the  option  to  choose  a  model  when 
one  is  available  should  be  maintained 
since  that  would  be  the  best  method  for 
determining  "actual"  area  of  review. 

After  considering  the  comment,  EPA 
intends  to  promulgate  the  requirement 
as  proposed.  The  area  of  review  merely 
estabhshes  the  boundary  of  that  area 
around  a  proposed  injection  facility 
within  which  the  applicant  for  a  permit 
must  identify  the  location  of  wells  which 
penetrate  the  injection  zone,  and  (for 
certain  Class  II  wells)  the  area  within 
which  he  must  identify  any  additional 
wells  potentially  affected  by  operating 
pressures.  The  Administrator  will 
approve  or  disapprove  each  application 
based  upon  a  review  of  information 
available  for  defining  the  proposed 
injection  operation,  the  geology  of  the 
area,  and  other  activities  in  the  area. 

The  Agency  noted  when  this 
requirement  was  initially  proposed  that 
the  Director  may  solicit  input  from 
owners /opera  tors  on  which  methods 
might  be  appropriate,  but  the  decision  as 
to  how  to  determine  area  of  review  has 
always  rested  with  the  Director. 
Accordingly,  in  selected  jurisdictions  the 
Agency  is  deciding  to  use  only  a  fixed 
radius. 

Conunents  Not  Appropriate  to  This 
Rulemaking 

Several  commenters  addressed  issues 
which  were  not  subjects  of  this 
rulemaking.  For  example,  one  such 
commenter  suggested  that  any  waste 
which  is  combustible  be  incinerated, 
rather  than  disposed  of  in  injection 
wells.  Another  commenter  suggested 


that  the  Agency  prohibit  well  injection, 
and  that  industry  should  bear  the 
burden  of  pollution-free  disposal. 
Additionally,  one  commenter  noted  that 
current  land  use  inhibited  recharge  and 
contaminated  surface  and  ground 
waters. 

The  Agency  is  mindful  of  its 
responsibility  to  protect  the  environment 
and  we  appreciate  the  concerns  raised. 
The  issues  discussed  are  important; 
however,  the  Agency,  in  this  rulemaking, 
is  attempting  only  to  develop  sound, 
balanced  regulations  for  directly 
implementing  UIC  programs  in  States 
without  approved  UIC  programs.  This  is 
not  the  proper  forum  for  a  reassessment 
of  already  promulgated  rules 
establishing  the  minimum  requirements 
for  State  UIC  programs.  See  40  CFR 
Parts  144, 145  and  146.  Neither  is  this  the 
appropriate  place  to  discuss  more 
general  topics  concerning  the  Agency's 
missions  and  responsibilities. 

Coordination  With  States 

One  commenter  urged  EPA  to  approve 
the  State-administered  programs  in 
Florida  and  Mississippi,  noting  that  the 
benefits  of  a  single  program 
administered  by  the  State  were 
significant,  and  that  the  burden  to 
industry  of  complying  with  dual 
programs  was  significant. 

In  response,  the  Agency  notes  that  it 
has  always  been  our  goal  to  have  the 
States  administer  the  UIC  program.  EPA 
has  worked  diligently  for  several  years 
to  encourage  States  to  identify  or  obtain 
such  authorities  and  requirements  and 
apply  for  program  approval.  In  the 
above  States,  negotiations  are 
continuing  on  necessary  changes  to  the 
State's  application.  However,  the 
Agency  is  precluded  by  law  and 
regulation  from  granting  primary 
enforcement  authority  until  a  State  has 
demonstrated  authority  and  statutory 
and  regulatory  provisions  which  meet 
the  Federal  requirements.  Progress  is 
being  made  towards  that  end.  However, 
the  Act  requires  that  either  approved 
State  programs  or  Federal  programs  be 
established,  and  further  delay  is 
unwarranted.  Moreover,  the  Agency  has 
entered  into  a  Court-approved  Consent 
Decree  to  promulgate  these  Federally- 
administered  UIC  programs.  As  soon  as 
either  of  these  States  qualifies  for 
primacy  the  Agency  will  act.  In  the 
interim,  we  hope  to  minimize  the  effect 
of  dual  programs  by  working  with  the 
States  whenever  possible  to  match  the 
federal  regulations,  within  the  bounds 
imposed  by  the  minimum  requirements. 
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IV.  Slate-Specific  Subparts 

Subpart  K — Florida 

Subpart  K  requires  all  owners  and 
operators  of  Class  II  wells  to  comply 
with  the  UIC  regulations  at  40  CFR  Parts 
124. 144.  and  146.  fai  addition,  this 
subpart  contains  regulations  specific  to 
Florida,  where  discretion  is  allowed,  in 
order  to  make  the  Florida  Class  II  UIC 
program  appropriate  and  amenable  to 
the  combination  of  historic  practices 
and  geology  unique  to  the  State.  EPA  is 
also  applying  this  program  to  Indian 
lands  in  the  State. 

Maximum  Injection  Pressure 

As  explained  in  Part  rV£.  of  this 
Preamble.  EPA':,  approach  to 
establishing  pressure  limits  for  existing 
operations  is  to  set  a  conservative 
statewide  value  for  Dass  II  saltwater 
disposal  wells,  and  to  require 
submission  of  information  that  will 
enable  the  Agency  to  establish 
formation-specific  Talues  for  Class  0 
hydrocarbon  storage  and  enhanced 
recovery  wells.  This  is  the  approach 
being  promulgated  today  for  Florida. 

Casing  and  Cementing 

As  explained  in  Part  IV.C.  of  this 
preamble.  EPA's  approach  for  existing 
wells  is  to  establish  state-specific  casing 
and  cementing  requirements  that  apply 
when  the  Regional  Administrator 
determines  that  a  well  may  not  be  in 
compliance  with  the  standards  in  the 
minimum  requirements  that  prohibits 
the  movement  of  fluids.  EPA  is 
promulgating  specific  casing  and 
cementing  requirements  for  the  Florida 
program  according  to  this  approach. 

Area  of  Review 

As  discussed  in  Part  IV.E.  of  this 
preamble,  the  Agency  proposed  to  limit 
the  options  for  establishing  the  area  of 
review  for  Class  D  wells  to  the  minimum 
fixed  radius  as  described  in  J  14e.e(b) 
for  several  programs.  The  Agency 
adopted  this  approach  because  of  the 
potentially  large  number  of  wells 
involved,  and  the  considerable  delay  in 
program  implementation  that  could  be 
caused  by  processing  requests  based  on 
many  formulae. 

Subpart  M — Hawaii 

The  State  of  Hawaii  does  not  have  an 
EPA-approved  UIC  program  for  any 
Class  of  wells  within  the  State.  EPA. 
therefore,  must  propose  a  program  for 
all  classes  of  wells.  Because  EPA  was 
unaware  of  any  existing  Class  I,  II.  IIL  or 

IV  wells  within  the  State,  it  did  not 
promulgate  any  specific  provisions  for 
existing  wells  authorized  by  rule.  Class 

V  wells  will  be  inventoried,  but  no 


permitting  or  other  regulatory  action 
beyond  the  requirements  of  40  CFR 
Parts  144  and  146  are  proposed  at  this 
time.  EPA  has  determined  that  the 
minimum  program  requirements  set 
forth  in  40  CFR  Parts  124. 144,  and  146 
were  appropriate  for  this  jurisdiction 
and  will  require  all  owners/operators  to 
comply  with  these  UIC  regulations. 

Applicants  who  seek  a  Federal  UIC 
permit  in  this  jurisdiction  should  be 
aware  that  the  State  of  Hawaii  has 
developed  regulations  which  may 
prohibit  construction  and  operation  of 
Class  I.  II.  HI,  and  IV  injection  wells. 
Such  State  rules  are  not  prohibited  by 
the  SOW  A.  because  section  1423(c) 
provides  that  "nothing  in  this  [Act]  shall 
diminish  any  authority  of  a  State  ...  to 
adopt  or  enforce  any  law  or  regulation 
respecting  underground  injection". 

Subpart  R — Kansas-Indian  Lands 

Subpart  R  contains  the  UIC  program 
for  Kansas,  which,  for  non-Indian  lands, 
is  administered  by  the  State.  EPA  is 
adding  to  Subpart  R  requirements 
comprising  the  UIC  program  for  Indian 
lands  in  Kansas,  to  be  administered  by 
EPA.  The  Kansas  Indian  lands  program 
consists  of  the  UIC  minimum 
requirements  regulations  at  40  CFR  Parts 
124, 144  and  146. 

Because  EPA  is  not  aware  of  any 
Class  I.  II.  Ill  or  rV  wells  on  Indian  lands 
in  Kansas,  it  is  not  proposing  any 
specific  provisions  for  existing  wells 
authorized  by  rule.  Class  V  wells  will  be 
inventoried  within  one  year  of 
promulgation  of  the  program,  but  no 
permitting  or  other  regulatory  action 
beyond  those  in  40  CFR  124. 144.  and  146 
is  proposed  at  this  time. 

The  Agency  has  taken  this  approach, 
rather  than  adopt  a  program  tailored  to 
the  state-administered  program  in  effect 
in  the  rest  of  the  State,  primarily 
because  EPA  is  not  aware  of  any  Class 
I.  m.  or  IV  wells  in  existence  in  the 
State.  The  Agency  also  is  unaware  of 
any  significant  level  of  injection  activity 
anticipated  for  the  future.  Thus, 
development  of  a  Federally- 
administered  Indian  lands  program 
tailored  after  the  state-administered 
requirements  is  not  necessary  to  relieve 
owners  and  operators  of  any  burtffen 
which  could  result  from  different 
approaches  being  applied  to  similar 
operations  in  the  same  State.  The 
application  of  the  UIC  minimum 
requirements  regulations  is.  therefore, 
the  most  straightforward  and  simple 
means  of  putting  into  effect  the 
requirements  necessary  to  cover  any 
injection  activity  that  may  become  a 
possibility  in  the  future.  Discussions 
with  appropriate  tribal  organizations 
and  with  the  Bureau  of  Indian  Affairs 


indicated  concurrence  with  the 
approach.  * 

Subpart  Y — Minnesota 

Subpart  Y  contains  the  EPA- 
administered  program  for  Minnesota. 
EPA  is  adding  to  Subpart  Y  provisions 
establishing  a  unique  program  for  Indian 
lands  within  the  State.  The  EPA- 
administered  program  in  the  rest  of  the 
State,  promulgated  May  11, 1984. 
contains  provisions  specifying 
requirements  for  receiving  a  Federal 
permit.  State  law  and  policy,  however, 
prohibits  most  well  injections,  and  as 
mentioned  above,  the  Safe  Drinking 
Water  Act  clearly  provides  that  nothing 
in  the  SDWA  "shall  diminish  any 
authority  of  a  State ...  to  adopt  or 
enforce  any  law  or  regulation  respecting 
underground  injection",  (see  SDWA 
Section  1423(c]].  In  response  to  Indian 
wishes  for  a  program  at  least  as 
stringent  as  the  State's,  the  Agency  is 
harming  injection  into  all  classes  of 
wells  except  Class  V.  and  regulating 
Class  V  wells  in  accordance  with  the 
applicable  provisions  of  40  CFR  Parts 
124, 144,  and  146.  This  action  is  being 
taken  on  the  basis  of  comments  received 
from  representatives  of  the  seven 
Chippewa  Reservations  in  the  State. 
These  comments  favored  a  ban  on 
injection  based  on  the  geology  and 
hydrology  of  the  Reservations  as  well  as 
on  consistency  with  the  State  approach. 
Since  these  Reservations  represent  the 
majority  of  the  tribal  land  in  the  State, 
their  comments  are  viewed  as  being  the 
preference  of  the  majority  of  the  Indians 
in  the  State. 

Subpart  Z — Mississippi 

Subpart  Z  requires  all  owners  or 
operators  of  Class  II  wells  to  comply 
with  the  UIC  regulations  at  40  CFR  Parts 
124. 144.  and  146.  In  addition,  this 
program  contains  regulations  specific  to 
Mississippi,  where  discretion  is  allowed, 
in  order  to  make  the  Mississippi  Class  II 
UIC  progaram  appropriate  and 
amenable  to  the  combination  of  historic 
practices  and  geology  unique  to  the 
State.  EPA  is  applying  this  program  to 
Indian  lands  in  the  State. 

Maximum  injection  Pressure 

As  explained  in  Part  IV3.  of  this 
Preamble,  EPA's  approach  to 
establishing  pressure  limits  for  existing 
operations  is  to  set  a  conservative 
statewide  value  for  Qass  II  saltwater 
disposal  wells  and  to  require  submission 
of  information  that  will  enable  the 
Agency  to  establish  formation-specific 
values  for  Class  U  hydrocarbon  storage 
and  enhanced  recovery  wells.  This  is 
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the  approach  promulgated  today  for 
Mississippi. 

Casing  and  Cementing 

As  explained  in  Part  IV.C.  of  this 
preamble,  EPA's  approach  for  existing 
wells  is  to  establish  state-specific  casing 
and  cementing  requirements  that  apply 
when  the  Regional  Administrator 
determines  that  a  well  may  not  be  in 
compliance  with  the  standards  in  the 
minimum  requirements  that  prohibits 
the  movement  of  fluids.  EPA  is 
implementing  specific  casing  and 
cementing  requirements  for  the 
Mississippi  program  according  to  this 
approach. 

Area  of  Review 

As  discussed  in  Part  IV.E  of  this 
preamble,  the  Agency  is  limiting  the 
options  for  establishing  the  area  of 
review  for  Class  II  wells  to  the  minimum 
fixed  radius  as  described  in  S  14e.6(b). 
The  Agency  is  adopting  this  approach 
due  in  part  to  the  potentially  large 
number  of  wells  involved,  and  the 
considerable  delay  in  program 
implementation  caused  by  processing 
requests  based  on  many  formulae. 

Subpart  KK— Ohio 

Subpart  KK  requires  all  owners/ 
operators  of  Class  I,  III.  IV.  and  V  wells 
to  comply  with  the  UIC  regulations  at  40 
CFR  Parts  124, 144,  and  146.  In  addition, 
this  program  contains  regulations  that 
supplement  the  UIC  regulations,  where 
discretion  is  allowed,  in  order  to  make 
the  Ohio  UIC  program  appropriate  and 
amenable  to  the  combination  of  historic 
practices  and  geology  unique  to  Ohio. 
On  September  22, 1983,  EPA  granted  the 
State  of  Ohio  primary  enforcement 
authority  to  operate  a  UIC  Class  II  well 
program.  Ohio  has  not  received  primary 
enforceement  authority  for  Class  I,  III, 
IV,  and  V  wells.  EPA  will  oprate  the 
program  for  injection  wells  other  than 
Class  II  wells,  until  such  time  as  Ohio  is 
granted  primary  enforcement  authority 
over  the  remaining  classes  of  wells. 

Maximum  Injection  Pressure 

EPA  is  applying  to  all  Federally- 
implemented  programs  the  use  of  a 
simple  formula  that  EPA  will  use  in  each 
State  program  to  establish  maximum 
injection  pressures,  measured  at  the 
wellhead,  for  wells  authorized  by  rule. 
The  regulatory  approach  adopted  here  is 
discussed  in  detail  in  Part  IV.B.  of  this 
preamble.  An  appropraite  fracture 
gradient  for  Ohio  is  0.75,  psi/ft, 
according  to  the  Ohio  Department  of     i 
Natural  Resources  and  Ohio 
Enviroiunental  Protection  Agency.  This 
number  is  also  within  the  range 
suggested  by  Warner  and  Lehr  and  is, 


therefore,  being  used  in  Ohio.  EPA 
recognizes  that  this  may  be  a 
conservative  figure  for  some  areas,  but, 
as  discussed  above  in  this  preamble  and 
in  the  May  11, 1984  regulations  (49  FR 
20138  et  seq.),  operators  may  receive 
permission  to  operate  at  pressures 
greater  than  the  pressure  being 
proposed  here  by  demonstrating  that  the 
injection  does  not  cause  the  movement 
of  fluids  into  or  between  USDWs.  The 
Agency  believes  the  figure  is  consistent 
with  the  SDWA,  without  being  unduly 
restrictive  to  operators. 

The  State  of  Ohio  has  submitted  an 
application  for  primary  enforcement 
responsibility  for  Class  I,  III,  IV  and  V 
wells.  If  this  program  is  approved  by 
EPA,  the  Federally-administered 
program  will  be  rescinded. 

Subpart  QQ— South  Dakota 

Subpart  QQ  requires  all  owners  or 
operators  of  Class  I.  III.  IV  and  V  wells 
to  comply  with  the  UIC  regulations  at  40 
CFR  Parts  124, 144,  and  146.  In  addition, 
this  subpart  contains  regulations  that 
supplement  the  UIC  regulations,  where 
discretion  is  allowed,  in  order  to  make 
the  South  Dakota  UIC  program 
appropriate  and  amenable  to  the 
combination  of  historic  practices  and 
geology  unique  to  South  Dakota. 

Since  the  May  11, 1984,  proposal  of  an 
EPA-administered  program  for  Class  II 
wells  in  South  Dakota,  the  State  has 
submitted  a  final  application  for  primary 
enforcement  authority  for  a  program  to 
regiilate  the  Class  II  wells.  After  careful 
review,  EPA  determined  that  the  State's 
application  was  adequate  and  approved 
the  State-administered  program  on 
October  10, 1984.  This  approval 
eliminates  the  need  to  promulgate  an 
EPA-administered  program  for  Class  II 
wells  except  for  those  located  in  Indian 
Lands. 

Maximum  Injection  Pressure 

As  exaplained  in  Part  IV.B.  of  this 
preamble,  EPA's  approach  to 
establishing  pressure  limits  for  existing 
operations  is  to  set  a  conservative 
statewide  value  and  to  provide  for 
injection  at  higher  pressures  under  the 
circumstances  discussed  above  in  the 
preamble.  This  is  the  approach  being 
promulgated  today  for  South  Dakota. 

Casing  and  Cementing 

As  explained  in  Part  IV.C.  of  this 
preamble,  EPA's  approach  for  existing 
wells  is  to  establish  state-specific  casing 
and  cementing  requirements  that  apply 
when  the  Regional  Administrator 
determines  that  a  well  may  not  be  in 
compliance  with  the  standards  in  the 
minimum  requirements  that  prohibit  the 
movement  of  fluids.  EPA  is  applying 


specific  casing  and  cementing 
requirements  for  the  South  Dakota 
program  according  to  this  approach.  In 
response  to  comments,  the  Agency  is 
deleting  requirements  listed  in 
S147.2104,  as  explained  in  Part  IV.C  of 
the  preamble. 

EPA-State  Coordination 

All  Class  I  and  Class  III  wells  in  South 
Dakota  are  required  to  apply  for  p>ermits 
prior  to  initiation  of  construction.  Such 
more  stringent  requirements  are  not 
prohibited  by  the  SDWA.  because 
S  1423(c]  of  the  SDWA  provides  that 
nothing  in  the  Act  "shall  diminish  any 
authority  of  a  State  *  *  *  to  adopt  or 
enforce  any  law  or  regulation  respecting 
imdergroiuid  injection". 

Subpart  YY — Wisconsin 

Subpart  YY  sets  forth  the  UIC 
program  for  Wisconsin,  which  is 
administered  by  the  State  as  approved 
by  EPA.  However,  since  Wisconsin  did 
not  assert  jurisdiction  over  Indian  lands 
in  the  State,  EPA  is  promulgating  a 
program  applicable  to  those  lands.  EPA 
is  therefore  adding  to  subpart  YY  an 
EPA-administered  Indian  lands  program. 

This  program  consists  of  a  prohibition 
of  all  underground  injection.  This 
approach  is  the  one  preferred  by  the 
majority  of  the  tribal  organizations  in 
the  State.  The  approach  is  taken 
because  of  the  very  high  value  the 
Indians  place  on  ground  water  in  their 
reservations.  In  addition,  this  approach 
is  largely  cotisistent  with  the  approved 
state-administered  program  in  efiect  in 
the  rest  of  the  State,  which  prohibits  all 
injections  other  than  certain  Class  V 
wells. 

Subpart  BBB— Puerto  Rico 

Subpart  BBB  requires  all  owners  or 

Sperators  in  Puerto  Rico  to  comply  with 
ie  UIC  regulations  at  40  CFR  Parts  124, 
144,  and  146. 

Because  EPA  is  not  aware  of  any 
existing  Class  I,  II,  or  III  wells  in  Puerto 
Rico,  it  is  not  proposing  any  specific 
new  provisions  for  existing  wells 
authorized  by  rule.  Class  V  wells  will  be 
inventoried  but  no  permitting  on  other 
regulatory  action  beyond  the  existing 
federal  UIC  regulations  is  proposed  at 
this  time. 

All  new  Classes  L  II,  and  III  wells  in 
Puerto  Rico  are  required  to  apply  for 
permits  prior  to  initiation  of 
construction. 

One  commenter  requested  that  EPA 
exempt  the  aquifer  beneath  the  Union 
Carbide  Caribe  facility  located  in 
Penuclas,  Puerto  Rico.  If  Union  Carbide 
formally  requests  an  aquifier  exemption. 
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EPA  will  review  the  application  and 
take  appropriate  action. 

Subpart  CCC— Virgin  Islands 

Subpart  CCC  requires  all  owners  or 
operators  to  comply  with  the  UIC 
regulations  at  40  CFR  Parts  124. 144,  and 
146. 

Because  EPA  is  not  aware  of  any 
existing  Class  I,  II.  Ill,  or  IV  wells  in  the 
Virgin  Islands,  it  is  not  specifiying  new 
provisions  for  existing  wells  authorized 
by  rule.  Class  V  wells  will  be 
inventoried  but  no  permitting  or  other 
regulatory  action  beyond  the  current 
federal  UIC  regulations  is  being 
developed  at  this  time. 

All  new  Qasses  I.  II,  and  III  wells  in 
the  Virgin  Islands  are  required  to  apply 
for  permits  prior  to  initiation  of 
construction. 

Subpart  GGG — Osage  Mineral  Reserve 

A  Background 

The  Osage  Mineral  Reserve  in 
Oklahoma  was  established  by  an  Act  of 
Congress  in  1906,  which  allows  the 
Osage  Indian  Tribe,  through  the  Bureau 
of  Indian  Affairs  (BIA),  to  establish 
leasing  pohcies  and  obtain  royalties 
from  oil  and  gas  production.  Because  of 
the  nature  of  this  grant  of  authority,  the 
State  of  Oklahoma  does  not  regulate 
mineral  extraction  activities  on  the 
Reserve,  and  the  Oklahoma  UIC 
program  for  Class  II  wells  (those  related 
to  the  production  of  oil  and  gas) 
approved  by  EPA  on  December  2. 1981. 
does  not  apply  to  injection  activities  on 
the  Reserve.  Consequently,  EPA  is 
developing  a  Class  II  UIC  program  for 
the  Osage  Mineral  Reserve,  lliis  subpart 
establishes  such  a  program.  A  program 
to  regulate  Class  L  m,  IV,  and  V  wells 
will  be  developed  and  promulgated 
separately. 

B.  Criteria  for  Establishing  the  Osage 
UIC  Program 

EPA's  national  UIC  program 
requirements  at  40  CFR  144.2  clarify  the 
authority  of  the  Agency  with  respect  to 
prescribing  UIC  programs  for  Class  II 
wells  on  Indian  lands.  Section  144.2 
provides  that  the  Administrator  may 
depart  from  the  Agency's  general  UIC 
regulations  as  long  as  he  considers 
tribal  interest  and  preferences, 
consistency  with  the  program  of  the 
State  in  which  the  Indian  Itmds  are 
located,  and  other  factors  as  are 
necessary  and  appropriate  to  carry  out 
the  statutory  requirements  of  the 
SDWA.  With  respect  to  Indian  lands 
programs  generally,  EPA  proposed  on 
September  2. 1983.  (48  FR  40098]  four 
options  for  the  contents  of  Indian  lands 
programs  to  be  implemented  by  EPA. 


These  include:  (1)  A  program  consisting 
of  current  UIC  minimum  requirements; 
(2)  a  program  consisting  of  the 
requirements  of  the  State-administered 
program  for  the  State  in  which  Indian 
lands  are  located;  (3)  a  program 
consisting  of  a  combination  of  Federal 
and  State  requirements;  and  (4)  a 
program  different  in  some  respects  from 
both  the  Federal  UIC  program  and  the 
approved  State  program  containing 
requirements  that  respond  to  concerns 
and  wishes  of  the  affected  tribal 
government. 

In  consideration  of  the  large  number 
of  wells  in  the  Osage  Mineral  Reserve, 
and  the  fact  that  the  Reserve  already 
has  a  considerable  history  of  regulation 
of  Class  n  wells,  EPA  has  decided  that 
the  most  appropriate  approach  is  to 
tailor  a  program  specifically  to  the 
Reserve,  combining  the  approaches  of 
several  of  the  proposed  options.  The 
program  being  promulgated  today  has 
been  developed  by  drawing  from 
existing  BIA  requirements,  requirements 
from  the  approved  Oklahoma  UIC 
program  in  effect  in  the  rest  of  the  State, 
the  EPA  UIC  minimum  requirements, 
and  the  expressed  preferences  of  the 
Osage  Tribe.  Following  is  a  brief 
explanation  of  how  three  major  sources 
(the  existing  BIA  program  regulating  oil 
and  gas  production,  the  Oklahoma 
Corporation  Commission  Class  II  UIC 
program,  and  the  EPA  UIC  minimum 
requirements  at  Parts  124, 144.  and  146) 
were  used  in  developing  the  Osage 
County  requirements. 

Bureau  of  Indian  Affairs 

The  BIA  is  currently  regulating  all  oil 
and  gas  production  in  Osage  County  and 
is  responsible  for  the  prevention  of 
pollution  by  oil  and  gas  producers  under 
the  authority  of  25  CFR  Part  226.  As  a 
part  of  this  responsibility,  BIA  requires 
injection  well  operators  to  gain  Osage 
Agency,  BIA,  approval  before  drilling, 
converting,  or  plugging  an  injection  well. 
The  Osage  UIC  program  incorporates 
many  requirements  of  the  current  BIA 
program  but  will  expand  upon  these 
requirements.  BIA  and  EPA  will  work 
together  based  upon  the  regulations 
administered  by  each  Agency.  A  single 
permit,  containing  existing  BIA 
conditions  and  the  conditions  applied  by 
EPA  as  part  of  this  rulemaking,  will 
satisfy  the  requirements  of  both 
Agencies.  Some  of  the  specific  aspects 
of  the  BIA  program  which  EPA  is 
adopting  include  the  following:  bonds 
required  by  25  CFR  Part  226;  BIA  forms; 
setting  plugs  in  abandoned  wells  to 
protect  ctirrently  used  aquifers  as  well 
as  at  the  base  of  the  lowest  USDW;  and 
testing  newly  converted  injection  wells 
to  at  least  200  psi  to  insure  that  the 


casing,  tubing  and  packer  operate 
correctly. 

Oklahoma  Corporation  Commission 

The  Oklahoma  Corporation 
Commission  received  primacy  for  the 
Class  II  injection  well  program  for  non- 
Indian  lands  in  Oklahoma  on  December 
2, 1981.  Since  Osage  County  is  located  iii 
Oklahoma  and  many  well  operators 
have  facilities  both  in  Osage  County  and 
in  the  rest  of  the  State,  the  proposed 
program  included  several  requirements 
similar  to  the  State  requirements.  Some 
of  the  proposed  provisions  similar  to 
Oklahoma's  included:  plugging 
requirements,  the  one-fourth  inch  female 
ntting  to  the  tubing/casing  annulus,  and 
corrective  action  requirements.  Based 
on  comments  received  during  the  public 
comment  period,  however,  changes  were 
made  to  these  program  areas;  therefore, 
the  second  and  third  requirements  now 
differ  somewhat  from  the  State's. 

EPA 's  UIC  Minimum  Requirements 
(Parts  124, 144,  and  146].  This  program 
contains  several  provisions  similar  or 
identical  to  the  EPA  regulations, 
although  in  some  cases  they  were 
modified  to  be  more  flexible.  Some  of 
the  sections  used  are:  area  permits, 
emergency  permits,  permit  modifications 
and  terminations,  and  the  appeals 
procedure. 

The  approach  described  above  was 
considered  superior  to  the  several  other 
options  considered.  Adoption  of  a 
program  identical  to  the  State  program 
approved  in  Oklahoma  would  have 
ensured  consistency  of  the  Osage 
program  with  the  adjoining  jurisdiction, 
but  would  disrupt  the  existing  regulatory 
program  of  the  BIA  and  ignore  the 
preferences  of  the  Osage  Tribe  for 
matching  certain  of  the  standards  and ' 
procedures  of  that  BIA  program. 
Another  option  was  to  adopt  a  program 
consisting  of  the  precise  minimum 
requirements  of  the  national  UIC 
regulations.  This  option  was  rejected  as 
being  inconsistent  with  both  the  BIA 
and  the  Oklahoma  State  programs, 
ignoring  the  advantages  of  coordination 
and  cooperation  between  programs,  the 
desirability  of  relative  uniformity  across 
jurisdictional  lines,  and  the  preferences 
of  the  Osage  Tribe.  At  the  same  time, 
under  the  adopted  approach,  the 
substantive  standards  of  the  EPA 
minimum  requirements  have  been 
retained  with  only  few  and  limited 
exceptions. 

These  rules  are  presented  in  four 
parts.  Sections  147.2901  to  147.2908 
contain  general  provisions  applying  to 
all  Class  II  injection  wells  in  Osage 
County.  These  provisions  include 
explanations  of  the  area  of  review 
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concept,  the  plugging  and  abandonment 
requirements,  and  instructions  for 
obtaining  an  emergency  permit.  Sections 
147.2909  to  147.2915  contain  the  rules  for 
authorization  of  existing  Class  U 
injection  wells  (deHned  as  those  wells 
the  construction  of  which  was  approved 
by  the  Bureau  of  Indian  Affairs  (BIA), 
pursuant  to  25  CFR  183.  prior  to  the 
effective  date  of  this  UIC  program). 
Since  these  wells  will  be  authorized  by 
rule  for  the  life  of  the  well,  the  operators 
will  not  automatically  have  to  apply  for 
an  EPA  permit  (a  well  authorized  by 
rule  may  be  called  in  for  a  permit  by  the 
Regional  Administrator,  under  certain 
circumstances,  pursuant  to  {  147.2915). 
However,  these  rules  do  contain 
construction,  operation,  monitoring  and 
reporting  requirements  with  which  the 
operators  must  comply.  Sections 
147.2916  to  147.2928  contain  the    ^ 
instructions  for  submitting  a  permit 
application,  as  well  as  construction, 
operation,  monitoring,  and  reporting 
requirements  for  injection  wells  to  be 
drilled  or  converted  after  the  effective 
date  of  the  program.  Also  included  are 
requirements  for  corrective  action,  area 
permits,  and  permit  transfers, 
modifications,  and  terminations. 
Standard  permit  conditions  are  outlined 
in  these  sections,  as  well  as  procedures 
for  the  appeal  of  permit  decisions. 
Section  147.2929  contains  the 
administrative  permitting  procedures 
such  as  preparing  draft  permits,  giving 
public  notice  of  important  actions  and 
responding  to  comments. 

C  Organization  and  Content 

The  Osage  UIC  program  promulgated 
today  is  codified  as  Subpart  GGG  of 
Part  147  of  40  CFR.  EPA  established  Part 
147  to  contain  all  Federally- 
administered  UIC  programs  as  well  as 
notices  of  approval  for  State- 
administered  programs.  To  help  inform 
the  public  of  all  requirements  applicable 
in  each  State,  EPA  adds  to  Subpart  LL. 
which  describes  the  approved  programs 
administered  by  Oklahoma,  a  reference 
explaining  that  the  requirements  for  the 
Indian  lands  program  for  the  Osage 
Mineral  Reserve  in  the  State  are  set 
forth  at  Subpart  GGG. 

The  four  groups  of  standards  just 
described  are  the  same  basic  program 
elements  contained  in  the  Federal  UIC 
minimum  requirements:  general  program 
requirements,  program  requirements  and 
technical  standards  for  wells  authorized 
by  rule,  program  requirements  and 
technical  standards  for  wells  authorized 
by  permit,  and  procedural  requirements 
(including  public  participation)  for  the 
permitting  process.  Although  the  format 
or  means  of  administration  of  these 
standards  varies  from  the  minimum 


requirements,  the  substantive  standards 
themselves  are  equivalent  to  the 
minimum  requirements  with  only  few 
and  limited  exceptions. 

Some  variations  result  from  attempts 
to  maintain  consistency  with  the 
program  of  the  Oklahoma  Corporation 
Commission  applicable  in  the  rest  of  the 
State.  Although  that  program  has  been 
approved  by  EPA,  it  does  not  in  every 
case  meet  precisely  the  UIC  minimum 
requirements  regulations,  because  strict 
equivalence  is  not  required  of  State 
Class  II  programs  under  Section  1425  of 
the  SDWA.  Other  variations  result  from 
conforming  the  Osage  program  to  the 
existing  BIA  program,  or  to  tribal 
preferences.  As  mentioned  above, 
S  144.2  of  EPA's  regulations  provides  the 
flexibility  to  promulgate  programs  on 
Indian  lands  that  contain  such 
variations.  The  major  differences,  and 
rationale  for  the  differences,  are 
outlined  below. 

§  147.2902    Definitions  (Minimum 
Requirements  §  144.3) 

One  commenter  questioned  EPA's 
inclusion  of  "pulling  of  tubular  goods"  in 
the  definition  of  a  "well  workover" 
noting  that  it  was  not  included  in  BLA's 
requirement.  Under  BIA  requirements,  a 
permit  is  required  for  well  workovers 
and  the  commenter  apparently  believed 
that  EPA's  inclusion  pulling  the  tubular 
goods  would  require  operators  to  get  a 
BIA  permit  However,  BLA's  definition  of 
a  workover  does  not  include  the  pulling 
of  tubular  goods,  and  BIA  permit 
requirements  for  woricovers  will 
continue  to  apply  to  only  those  activities 
that  are  described  under  the  BIA 
definition.  The  Agency's  action  today 
will  not  change  existing  BIA 
requirements  as  to  whether  the  Agency 
should  concern  itself  with  activities  such 
as  pulling  of  the  tubular  goods.  The  EPA 
under  the  SDWA  has  a  different 
mandate  than  the  BIA  and,  therefore, 
concerns  itself  with  activities  which  the 
BIA  does  not.  We  believe  it  a  legitimate 
activity,  consistent  with  the  goals  of  the 
Act  and  the  minimum  standards 
regulations,  that  EPA  have  knowledge  of 
occasions  when  the  tubular  goods  are 
pulled.  On  such  occasions,  EPA  may 
desire  to  observe  the  condition  of  the 
pipe,  or  schedule  tests  in  a  manner  less 
burdensome  to  the  operator.  We, 
therefore,  left  our  proposed  definition 
unchanged  since  it  does  not  affect 
existing  BIA  permitting  requirements. 

In  the  proposal.  Class  II  well 
definitions  ("Class  II  wells.  Existing 
Class  n  wells  and  New  Class  II  wells") 
were  incorrectly  identified  as  Class  III 
well  definitions.  Corrections  to  each 
definition  to  properly  identify  it  as 
pertaining  to  Class  II,  have  been  made. 


Prohibition  of  Unauthorized  Injection 
(Minimum  Requirements  §  144.11): 
Osage  §  147.  2903) 

One  commenter  suggested  that  EPA 
add  a  provision  to  the  Osage  regulation 
similar  to  the  Oklahoma  Corporation 
Commission's  (OCC's)  provisions  Rule 
3-311  and  3-312.  OCC's  provision  states 
that  reserve  pit  fluids  may  be  injected 
provided  that  OCC  grants  approval. 
OCC  also  has  in  place  a  provision  for 
temporary  emergency  authorization  of 
such  injections. 

Section  147.2903  requires  that  any 
underground  injection  must  be 
authorized  by  permit  or  rule.  In  addition, 
\  147.2906  provides  for  the  issuance  of 
emergency  permits.  Therefore,  we 
believe  that  the  program  requirements 
specified,  if  not  identical  to  the  OCC 
provisions,  are  at  least  substantially 
similar.  Hie  Agency  can  grant 
emergency  authorizations  when 
appropriate  with  minimal  administrative 
procedures. 

One  commenter  expressed  concern 
that  the  proposed  emergency 
authorization  (S  147.2096(a)(2))  was  not 
adequate  to  protect  correlative  rights 
apparently  because  the  standard  in  that 
section  refers  to  loss  of  oil  or  gas, 
regardless  of  who  the  operator  might  be. 
In  response.  EPA  would  like  to  point  out 
that  a  third  provision  at  8  147.2906(a)(3) 
cites  delay  in  production  as  justification 
for  an  emergency  permit.  For  either  of 
the  above  requirements,  EPA  intends 
that  the  owner  or  operator  make  the 
demonstration.  Accordingly,  it  is 
obvious  that  the  Agency  is  concerned 
about  loss  or  delay  of  oil  and  gas 
production  to  an  operator,  and  these 
correlative  rights  would  be  protected. 

i4reo  of  Review  (Minimum 
Requirements  §  146.06);  Osage 
§147.2904) 

For  the  Osage  program.  EPA  defines 
the  area  of  review  as  "a  fixed  radius  of 
one-fourth  mile  from  the  well  field  or 
project."  However,  the  zone  of 
endangering  influence  is  an  area  around 
the  well  or  project  calculated  by  EPA, 
that  may  be  greater,  equal  to  or  less 
than  one-fourth  mile.  One  commenter 
suggested  that  EPA  define  the  zone  of 
endangering  influence  as  less  than  or 
equivalent  to  the  area  of  review. 

After  carefully  considering  the 
comment,  EPA  is  promulgating  the  one- 
quarter  mile  fixed  radius  as  proposed 
and  as  promulgated  previously  in 
S  146.6.  The  area  of  review  merely 
establishes  the  boundary  of  that  area 
around  a  proposed  injection  facility 
within  which  the  applicant  for  a  permit 
must  identify  the  location  of  wells  which 
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penetrate  the  injection  zone  and  for 
certain  Qass  0  wells,  operating  at  high 
pressures,  identifying  any  additional 
wells  affected  by  the  operating  pressure. 
The  Regional  Administrator  will 
approve  or  disapprove  each  permit 
application  based  up>on  a  review  of 
information  available  for  defining  the 
proposed  injection  operation,  the 
geology  of  the  area,  and  other  activities 
in  the  area.  Permits  will  be  granted  only 
when  it  is  demonstrated  that 
underground  sources  of  drinking  water 
will  not  be  endangered.  We  have 
decided  to  retain  the  zone  of 
endangering  influence  concept  as 
proposed  in  147.2904.  because  we 
beUeve  that  it  is  consistent  with  the 
Agency's  mandate  to  protect  USOWs. 

Plugging  and  Abandonment  Plan 
(Minimum  Requirements): 
§§  144.21(c)(5).  144.22(a)(5),  and 
144.52(a)(6));  Osage:  §  147.2905 

EPA  minimiun  requirements  require 
owners  or  operators  to  prepare  and 
maintain  a  plugging  and  abandonment 
plan  within  the  first  year  of  the  UIC 
program.  The  Osage  regulations  require 
such  a  plan  to  be  developed  at  least  five 
days  before  plugging,  which  must  occur 
within  one  year  of  the  termination  of 
injection.  This  approach  maintains  the 
advantage  of  consistency  wnth  the 
adjoining  jurisdiction,  since  the 
approved  Oklahoma  program  does  not 
require  such  plans  to  be  prepared  prior 
to  actual  plugging.  In  addition,  the 
Agency  believes  that  this  difference  is 
justified  on  the  basis  of  the  unique 
characteristics  of  the  Osage  program. 

For  several  reasons,  the  details  of 
plugging  and  atmndoning  wells  on  the 
Osage  Reserve  are  likely  to  be  uniform 
and.  therefore,  plans  will  be  easier  to 
process  than  for  most  other  programs. 
First,  the  Osage  program  covers  only 
Class  n  wells  and  the  construction 
details  of  the  wells  are  generally  similar. 
Second,  there  are  a  limited  number  of 
producing  formations  within  the  Osage 
Reserve,  the  disposal  operations  are 
confined  to  a  few  discrete  strata.  The 
geology  of  these  strata  and  overlying 
strata  is  well  established.  Since  plugging 
and  abandonment  procedures  are 
largely  a  function  of  the  well 
construction  and  the  geological  and 
geohydrologic  characteristics  of  the  site, 
the  task  of  developing  and  evaluating 
the  plans  should  be  relatively  simple. 
Thus,  equivaleat  protection  for  USDWs 
is  provided  in  tfw  Osage  program 
without  requiring  early  preparation  of 
plugging  and  abandonment  plans. 


Notice  of  Plugging  and  Abandonment 
(Minimum  Requirements:  §§  144.21(c)(4), 
144.22(a)(4),  144.51(n),  and  §  144.28(j) 
and  (c)(2)(iii)  and  144.52(a)(6)):  Osage 
§147.2905 

EPA's  minimum  requirement 
regulations  ciurently  require  notice  of 
plugging  and  abandonment  but  leave  the 
minimum  advance  notice  time  to  the 
discretion  of  the  Director.  For  EPA- 
administered  programs  in  general.  EPA 
has  established  this  time  period  at  45 
days  before  plugging  and  abandonment, 
with  the  possibility  of  a  shorter  time  if 
approved  by  the  Regional 
Administrator.  (See  S  144.28(j](2).  49  FR 
20185,  May  11, 1984).  EPA  is  establishing 
this  time  period  at  five  days  before 
plugging  and  abandonment  for  Osage 
County. 

The  primary  purpose  of  the  45  day 
notice  was  to  allow  EPA  to  review  plans 
and  make  arrangements  to  observe  the 
plugging  operation  if  the  Agency  wished 
to  do  so.  The  same  factors  described 
above  that  demonstrate  the  lack  of  a 
need  to  require  advance  preparation  of 
plugging  and  abandonment  plans 
support  the  reasonableness  of  a  shor^ 
notice  period.  In  view  of  these  factors, 
i.e.,  that  Osage  county  is  relatively 
small,  and  the  EPA  is  operating  a  field 
office  in  the  county,  the  review  of  plans 
and  observation  of  plugging  can  still  be 
arranged  within  the  five  day  time 
period. 

One  commenter  objected  to  this  five 
day  notice  requirement,  noting  that  a 
minimum  24  hours  prior  notice  was 
already  required  by  the  Osage  Agency. 
The  commenter  suggested  that  EPA's 
requirement  was  redundant  and  should 
be  reduced  to  24  hours  prior  notice  of 
plugging  so  that  a  single  notice  could  be 
given.  The  EPA  agrees  that  a  single 
notice  would  be  more  practical  and 
notes  that  the  Osage  Agency's  24  hour 
requirement  is  a  minimum  prior  notice. 
Thus,  the  operator  could  notify  the 
Osage  Agency  and  EPA  at  the  same 
time  and  still  comply  with  both  Agency 
requirements. 

EPA's  minimum  requirements 
regulations  require  that  wells  be  plugged 
when  they  are  abandoned  (§  146.10).  but 
provide  that  temporary  and  intermittent 
cessation  shall  not  be  considered 
abandonment  (S9  144.21(c)(5), 
144.22(a)(5),  and  144.52(a)(6)).  For  EPA- 
administered  programs  generally,  EPA 
has  provided  that  any  cessation  of 
injection  that  extends  longer  than  two 
years  will  not  be  considered  "temporary 
and  intermittent."  and  that,  therefore, 
the  well  must  be  plugged  unless  the 
owner  or  operator  notifies  the  Regional 
Administrator  and  demonstrates 
maintenance  procedures  that  will  ensure 


no  endangerment  of  USDWs  during  the 
period  of  abandonment  (see 
S  144.28(c)(2)(ii).  49  FR  20183,  Kfay  It 
1964.)  In  the  proposed  Osage 
regulations,  EPA  specified  a  six-month 
plugging  and  abandonment  period  in 
Osage  County.  Most  commenters 
expressed  strong  objection  to  this 
requirement.  One  landowner  expressed 
agreement  with  the  six-month  period. 
Most  commenters,  however,  felt  that  six 
months  Is  not  an  adequate  time  period. 
They  indicated  that  economic 
fluctuations  within  the  industry  often 
dictate  that  wells  be  temporarily 
abandoned  and  brought  back  into 
service  when  conditions  warrant  it 
They,  therefore,  felt  tHiit  six  months 
would  not  be  adequate  time  for  a 
realistic  assessment.  Finally,  one 
commenter  objected  to  the  specific 
requirements  applied  to  wells  which 
were  temporarily  abandoned  (See 
S  147.2905(a)).  As  was  stated  in  the 
proposal,  one  of  the  main  reasons  for 
the  six-month  requirement  was  to 
achieve  consistency  with  OCC 
requirements  that  apply  elsewhere  in 
Oklahoma. 

After  considering  comments  opposed 
to  and  in  support  of  the  proposed  six- 
month  plugging  and  abandonment 
requirement.  EPA  has  decided  to  modify 
S  147.2905  to  require  that  a  well  be 
properly  plugged  within  one  year  of 
ceasing  the  injection  unless  the  owner  or 
operator  demonstrates  that  the  well  will 
be  reactivated.  This  modification  will 
reflect  more  accurately  the  conditions 
which  dictate  a  Cell's  future  usefulness 
and  at  the  samefime,  EPA  maintains 
control  over  timely  plugging  and 
abandonment.  During  the  lapsed  period 
between  when  these  regulations  were 
being  drafted  and  when  they  were 
proposed  in  the  Federal  Register  OCC 
modified  its  plugging  and  abandonment 
requirement  to  one  year.  Therefore, 
EPA's  one-year  provision  in  Osage 
County  is  consistent  with  the  State's, 
and  is  responsive  to  both  public 
comments  and  to  tribal  preferences. 

EPA  still  intends,  however,  to  retain 
the  requirements  of  S  144.2905(a)  which 
require  operators  to  perform  mechanical 
integrity  tests  annually.  The  commenter 
who  raised  this  issue  proposed 
monitoring  of  fluid  levels  in  lieu  of  the 
MIT  tests.  EPA  would  like  to  point  out 
that  the  Agency  has  the  authority  to 
approve  alternative  tests  and  that  under 
certain  circumstances  the  commenter's 
proposal  could  serve  as  a  basis  for 
proving  mechanical  integrity. 
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Authorization  of  Underground  Injection 

by  Rule  (Minimum  Requirements: 

§  144.21  Osage:  §§  147.2909  to  147.2915) 

Under  40  CFR  SS  144.21.  and  144.31, 
owners  or  operators  of  existing  salt 
water  disposal  wells  are  required  to 
obtain  a  permit.  For  the  Osage  Class  II 
program,  existing  salt  water  disposal 
wells  which  do  not  endanger  USDWs 
are  authorized  by  rule  for  the  life  of  the 
well  unless  specifically  identified  by 
EPA  as  needing  a  permit.  It  is  the 
preference  of  the  Osage  Tribe  that 
owners  or  operators  of  existing  wells 
not  be  routinely  subjected  to  the  permit 
application  process,  since  they  have 
already  provided  much  of  this 
information  to  the  BIA.  Furthermore, 
under  Oklahoma's  approved  Class  II 
program,  owners  or  operators  of  existing 
wells  are  not  routinely  required  to 
obtain  a  new  permit.  Therefore,  the 
Osage  provision  is  consistent  with  tribal 
preferences  and  with  the  program  in 
effect  in  the  adjoining  jurisdiction. 

Wells  authorized  by  rule  will  receive 
the  same  technical  scrutiny  as  those 
being  permitted.  Wells  authorized  by 
rule  must  meet  the  same  operating, 
monitoring,  mechanical  integrity  testing, 
and  reporting  requirements  as  wells 
under  permit.  EPA  will  perform  an  in- 
depth  review  of  well  construction  and 
operation  at  the  time  of  mechanical 
integrity  testing.  This  alternative 
approach  will  reduce  EPA's 
administrative  paperwork  burden  of 
issuing  permits  for  existing  wells  and 
will  allow  EPA  to  accelerate  the 
mechanical  integrity  testing  schedule  for 
salt  water  disposal  wells.  The  reduced 
administrative  workload  will  also  allow 
EPA  to  witness  more  of  these 
mechanical  integrity  tests,  with  the  goal 
of  witnessing  all  mechanical  integrity 
tests  in  Osage  County. 

Construction  Requirements  (Minimum 
Requirement  §  146.22;  Osage:  147.2911 
and  147.2919) 

One  operator  commented  that  EPA's 
proposal  to  require  that  wells  be 
equipped  with  a  one-fourth-inch  female 
fitting  would  impose  an  additional 
economic  burden  on  operators.  The 
commenter  further  stated  that  an 
operator  usually  has  a  standard  fitting 
within  his  operation.  After  considering 
these  comments,  we  have  changed  this 
requirement.  Rather  than  specifying  a 
one-fourth-inch  female  fitting,  the 
regulation  now  requires  that  the    - 
operator  provide  a  standard  female 
fitting. 


§  147.2912(a)  and  147.2920    Operating 
Requirements  (Minimum  Requirements: 
§  146.8;  Osage:  §§  147.2912(a)  and 
147.292(b)). 

Mechanical  Integrity  Tests 

The  Agency  proposed  to  allow 
operators  to  demonstrate  there  is  no 
significant  leak  in  the  casing,  tubing'or 
packer  by: 

1.  A  pressure  test  of  the  casing/ tubing 
annulus  to  the  maximum  injection 
pressure,  but  not  less  than  200  psi;  or, 

2.  Monitoring  the  pressure  in  the 
casing/tubing  armulus,  following  an 
initial  pressure  test. 

The  Agency  received  more  comments 
on  the  proposed  pressure  testing  of  the 
casing/tubing  annulus  than  any  other 
provision  in  the  proposed  Osage 
regulations.  Most  commenters  believed 
that  the  proposed  pressure  test  was 
overly  restrictive.  Some  beheved  that 
the  test  itself  would  cause  a  casing, 
tubing,  or  packer  leiak.  Others  stated 
that  many  old  wells  could  not  pass  any 
pressure  test  and  still  other  commenters 
pointed  out  that  in  some  of  their  wells, 
oil  is  produced  through  the  casing/ 
tubing  annulus  (dual  completions).  Most 
commenters  suggested  alternative 
mechanical  integrity  testing  procedures. 
These  included: 

1.  Monitoring  fluid  level  in  aimulus  to 
insure  that  it  is  constantly  lower  than 
the  base  of  any  USDW, 

2.  Using  radioactive  tracer  survey  to 
assure  that  fluid  is  going  into  authorized 
injection  zone, 

3.  Limiting  maximum  test  pressure. 

4.  Decreasing  minimum  test  pressiu^e 
to  100  psig, 

5.  Using  "Mule  Tail"  test  to  identify 
where  injection  fluid  is  going,  and 

6.  Waiving  the  pressure  test 
requirement  for  wells  injecting  in  a 
vacuum. 

There  were  several  comments  on 
modifying  the  optional  annulus 
monitoring.  Some  urged  EPA  to  consider 
the  well  to  have  integrity  if  there  were 
no  pressure  on  the  annulus;  another 
suggested  that  the  armulus  be  left  open 
and  the  well  would  be  considered  to 
have  mechanical  integrity  as  long  as 
fluid  was  not  observed  at  the  surface: 
and  others  suggested  the  fluid  level  in 
the  annulus  be  monitored  and  as  long  as 
the  fluid  level  remained  below  the  base 
of  USDW,  the  well  did  not  need 
mechanical  integrity  testing. 

One  commenter  wanted  the  option  to 
monitor  the  injection  pressure/flow  rate 
relationship. 

Both  the  EPA  general  technical 
requirements  for  UIC  programs  (40  CFR 
Part  146)  and  the  Osage  regulations  (40 
CFR  Part  147,  Subpart  GGG)  require  as  a 
fundamental  minimum  that  each  well 


have  mechanical  integrity.  "Hie 
regulations  state  that  all  wells  must 
demonstrate  that  there  is  no  significant 
leak  in  the  casing,  tubing,  and  packer. 
Because  of  this  fundamental  regulatory 
requirement  and  because  of  the 
Agency's  statutory  mandate  to  protect 
USDW's.  EPA  decided  to  consider  no 
options  which  would  allow  wells  to 
operate  if  there  are  significant  leaks  In 
the  casing.  For  the  same  reasons,  EPA 
decided  not  to  allow  waivers  of 
mechanical  integrity  testing. 

After  a  thorough  review  of  the 
comments  and  other  technical  data, 
however,  EPA  will  consider  the 
alternative  proposed  by  the 
commenters,  including: 

1.  Elimination  of  the  requirement  that 
pressures  higher  than  200  psi  must  be 
apphed  to  the  casing/tubing  aimulus — 
this  should  eliminate  concern  for  the 
destructive  nature  of  the  higher 
pressures  and  still  demonstrate  the 
absence  of  significant  leaks; 

2.  Elimination  of  the  requirement  of  an 
initial  pressure  test  when  monitoring  the 
casing/ tubing  annulus  monthly — by 
requiring  the  armulus  to  be  filled  with  a 
liquid  and  a  positive  gauge  pressure 
maintained  on  the  casing/tubing 
annulus,  it  can  be  e^ectively 
demonstrated  that  thfre  are  no 
significant  leaks; 

3.  Addition  of  (for  enhanced  recovery 
wells  only)  reconds  of  monitoring 
showing  the  absence  of  significant 
changes  in  the  relationship  between 
injection  pressure  and  injection  flow 
rate  at  the  wellhead,  following  an  initial 
pressure  test — this  is  an  option  provided 
for  in  40  CFR  Part  146.08;  and 

4.  Addition  of  radioactive  tracer 
surveys  for  detecting  leaks — this  can  be 
an  effective  tool  in  detecting  leaks  in  the 
tubing  and  packer,  and  it  can  also  be 
used  to  detect  casing  leaks  if  the  tubing 
is  pulled. 

It  is  recognized  that  none  of  the  above 
tests  may  provide  a  suitable  test  for 
demonstrating  the  absence  of  significant 
leaks  in  those  wells  producing  oil 
through  the  casing/tubing  armulus.  The 
regulation  still  provides  for  alternate 
tests  when  approved  by  the 
Administrator/Regional  Administrator 
on  a  case-by-case  basis.  EPA,  in 
consultation  with  affected  operators  and 
other  regulatory  agencies  (States  of 
Oklahoma  and  Kansas  and  the  BIA), 
will  consider  the  above  alternatives  and 
develop  a  suitable  alternative  method 
which  will  meet  the  requirements  of  the 
MIT  before  the  dual  completion  wells 
are  required  to  demonstrate  mechanical 
integrity. 
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§  147^12(b)  Maxiauun  Injection 
Pressure  (Ahnimum  RequireatentM: 
§  14&23(a/;  Osage:  147.2912(b)). 

For  wdls  aotfaorized  by  rale,  tfie 
Agency  pioposed  to  adopt  a  simple 
formula  that  wonW  prescribe  injection 
pressure  measured  at  &e  wellhead.  Tlie 
fonmda  uses  a  value  of  0.75  psi/ft  for 
the  fracture  gratfient. 

Hie  agency  received  a  substantial 
number  of  comments  on  this  issue.  In 
general,  nearly  all  conunenters  believed 
the  general  maximum  values  proposed 
by  the  Agency  were  too  low.  One  noted 
the  formula  did  not  consider  friction  loss 
due  to  small  diameter  tubing  or  down- 
hole  devices.  Another  was  concerned 
that  the  pressure  limits  would  prevent 
fiactuiijig  during  wril  itimulation. 

The  Agency  agrees  with  many  of 
these  comments,  bi  particular  Q'A 
agrees  that  factors  which  determine 
appropriate  injection  pressures  are 
specific  to  the  particular  injection 
formation,  rather  Qian  being  uniform 
across  the  county.  R  is  also  recognized 
that  tfie  fracture  gradient  of  0.75  psi  used 
in  the  formula  is  a  conservative  figure. 
This  approach  for  Class  II  salt  vvater 
disposal  wells  remains  a  vahd 
alternative  in  that  those  operating  at 
relatively  hi^  pressures  who  wish  to 
continue  at  those  pressures  wiQ  be 
required  to  submit  a  permit  application, 
wMh  factual  fracture  gradient  data, 
within  the  first  year.  Operators  have  one 
year  from  the  effective  date  of  this 
regulation  to  comply  with  the  calculated 
pressure  limits,  tluis  allowing  operators 
time  to  obtain  a  permit  or  to  make 
adjustments  in  their  injection  pressures. 
An  exception  to  the  calculated  limits 
has  been  provided  lot  well  stimulation. 
EPA  has  decided  to  promulgate  a 
revised  approach  for  specifying  limits  on 
injection  pressure  for  enhanced 
recovery  wells.  The  approach  is: 

1.  Eliminate  the  proposed  county-wide 
psi/ft  fracture  gradient  value; 

Z  Require  Class  U  enhanced  recovery 
injection  well  operators  to  provide 
defiaitive  field  or  formation-specific 
fracture-pressure  data  witinn  one  year 
of  the  effective  date  of  this  program:  and 

a.  Develop  and  q>edfy  •  field  or 
formation-specific  pressure  gradient 
based  on  these  and  odier  related  data 
(See  part  rV.B.  of  this  preamble  for  a 
description  of  tlw  procedore  to  be  used 
bjr  the  Kagional  Administrator  to 
estafaliali  (his  fiaU  or  fevmatioD-spedfic 
ffmAmA  mudm  147.2912(bX2Xii)). 


§§  147.2913  and  147.2922    Monitoring 
and  Reporting  (Minimum  Requirements: 
§§  146.23(b)  aad  144.20;  Osage: 
^  1472913  and  147.2^2). 

The  minimum  requirements  require 
monitoring  of  the  injection  pressure  and 
flow  rate  at  least  weekly  for  produced 
fluid  disposal  operations  and  at  least 
monthly  for  enhanced  recovery 
operations.  EPA  is  adopting  the  monthly 
fiequency  for  enhanced  recovery 
operations:  however,  the  frequency  for 
produced  fluid  operations  is  being  set  at 
monthly  as  well.  EPA  believes  that  the 
difference  between  weekly  and  monthly 
monitoring  is  justified  by  the  advantage 
of  consistency  with  the  approved 
Oklahoma  requirements  and  the 
preferences  of  the  Osage  Tribe  and  the 
BIA. 

One  commenter  objected  to  EPA's 
proposal  appfx>ach  to  monitoring  the 
"nature"  of  injected  fluid.  Essentially, 
EPA  specified  that  qp  initial  analysis  be 
performed,  and  that  subsequent 
analyses  be  done  only  when  changes 
are  Blade  in  the  source  or  nature  of  fluid 
injected  (See  S  147.2913(d)).  The 
commenter  noted  that  the  nature  of 
produced  water  changes  with  time,  and 
apparenUy  believed  that  such  changes 
would  have  to  be  reported- 

EPA  would  like  to  note  that  it  was  for 
this  reason  that  the  word  "change"  was 
introduced  into  the  requirement.  As  long 
as  there  are  no  substantive  changes  or 
additions  to  the  nature  of  the  produced 
fluids,  the  gradual  change  of 
concentrations  that  may  occur  in  brines 
from  a  single  given  formation  (source) 
need  not  be  reported  as  a  change  in  the 
^nature  of  injected  fluid. 

The  UIC  minimum  regulations  at 
S  144.26  require  that  specific  information 
be  submitted  to  the  Director.  The  Osage 
program  in  §  147.2913(a)  requires 
inventory  information  to  be  submitted 
only  upon  request,  because 
comprehensive  well  information  is 
already  on  file  with  the  BIA  and  the 
Osage  UIC  office.  Submittal  of 
information  already  available  to  EPA 
would  be  an  unnecessary  administrative 
burden  upon  the  operator. 

Application  for  a  Permit  (Minimum 
Requirements:  §  144.31;  Osage:  147.2918) 

EPA  has  decided  that  some  of  the 
information  ordinarily  required  to  be 
submitted  as  part  of  a  permit  application 
need  not  be  required  for  applications 
under  the  Osage  program.  This 
information  includes  the  following  items 
in  S  144.31:  paragraph  (e)(1)  (the 
activities  conducted  by  die  applicant 
that  require  him  to  obtain  a  permit): 
paragraph  (eX3)  (SiC  codes  reflecting 
the  products  or  services  of  the  facihty): 


paragraph  (e)(6)  (tists  of  permits  or 
approvals  under  other  regulatory 
pro^^ms);  paragraph  (e)(7]  (map  of  one 
mile  radius  around  the  facility;  and 
paragraph  (e)(8)  (brief  description  of  the 
nature  of  Ae  business). 

Most  of  these  information  items  are 
unnecessary  because  they  generally  are 
known  and  uniform  among  all  facihties 
regulated  by  the  program,  given  that  the 
program  regulates  only  a  single  and 
well-defined  class  of  wells  and  is 
contained  within  a  relatively  Umited 
geographic  area.  With  respect  to  notice 
of  other  permits  received,  the 
coordination  that  has  already  been 
incorporated  into  this  program  between 
EPA  and  BIA.  the  only  other  permitting 
authority  for  injection  wells  in  this  area, 
rendera  such  notice  unnecessary. 

With  respect  to  the  mile  radius  map, 
the  Osage  program  does  require  a  map 
showing  the  area  of  reveiw  (established 
in  S  147.2905  of  the  program  as  one- 
fourth  mile),  which  will  show  the  main 
elements  of  the  facility  and  surrounding 
area  that  are  of  concern.  This 
requirement  is  consistent  with  the 
approved  Oklahoma  program  and  the 
BIA  progam. 

Two  comments  were  received 
suggesting  that  both  the  area  of  review 
and  the  public  notice  area  be  one-fourth 
mile  as  opposed  to  one-half  mile.  Under 
the  BIA  program  the  notice  requirement 
is  limited  to  adjacent  operators.  Since 
that  provision  would  ignore  off-set  lease 
operators,  we  are  promulgating  the  half- 
mile  public  notice  area.  This  is  similar  to 
OCC  notice  requirements  and  the 
Agency  believes  that  the  half  mile  area 
will  more  likely  include  all  affected 
operators  than  the  one-quarter  mile. 

The  proposed  regulations  included 
requirements  that  plans  for  corrective 
action  on  wells  within  the  area  of 
review  and  the  results  of  mechanical 
integrity  testing,  be  submitted  with  the 
permit  application.  Commenters 
questioned  the  sequence  of  those 
requirements  in  the  permitting  process. 
They  pointed  out  that  since  corrective 
actions  will  be  prescribed  by  EPA  and 
Mechanical  Integrity  tests  will  be 
witnessed  by  EPA,  it  is  unreasonable  to 
impose  these  requirements  prior  to 
EPA's  review  of  the  permit.  After 
reevaluating  our  requirements  based  on 
these  comments,  we  have  decided  to 
remove  both  corrective  action  plans  and 
mechanical  integrity  testing  from  the  Ust 
of  permit  application  information  at 
147.^18b  (9)  and  (11).  These 
requirements  must  still  be  met  prior  to 
operation  in  accordance  with 
§  147.2920(b)  and  $  147.2923.  In  making 
these  adjustments,  EPA  is  merely 
rescheduling  the  submission  of 
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information  required  for  permitting  and 
well  operation. 

Monitoring  and  Reporting  Reguirements 
(Minimum  Reguirements:  §  144.38; 
Osage:  §  147.2922(e)). 

An  addition  (item  "e")  has  been  made 
to  this  section  to  include  transfer  of 
ownership.  This  inclusion  makes  this 
section  consistent  with  the  requirement 
stated  in  §  147.2926(a)(1). 

Signatories  to  Permit  Applications  and 
Reports  (Minimum  Requirements: 
S  144.32;  Osage  S  147.2925(j)). 

For  owners  or  operators  that  are  not 
individuals,  the  minimum  requirements 
specify  who  may  sign  permit 
applications  and  reports  according  to 
their  position  in  the  corporation, 
partnership  or  municipality.  The  Osage 
program  requires  only  that  the  "owner 
or  operator"  sign  such  documents,  a 
standard  somewhat  less  specific  than 
the  minimum  standards.  The  Agency  is 
adopting  this  approach  since  it  is  the 
standard  now  employed  by  the  BIA. 
Since  the  Agency  will  be  using  the  BIA 
permit  form  with  some  additions, 
accepting  BIA's  signatory  requirements 
will  enable  EPA  to  implement  the 
program  without  unduly  disrupting  the 
existing  program,  while  still  assuring 
protection  of  USDWs. 

§§  147.2926,  147.2929(a). 
147.2929(d)(2)(i))    Shortening  of  Certain 
Notice  Periods  (Minimum 
Requirements:  §§  124.10,  144.31(d),  and 
144.38) 

In  several  instances,  the  Osage 
program  proposes  to  use  time  periods 
for  public  notice  or  notification  of  the 
Regional  Administrator  by  the  owner/ 
operator  which  are  less  than  those 
specified  in  the  minimum  requirements 
regulations.  For  example,  S  147.2929, 
Public  Notice,  specifies  a  public 
comment  period  of  15  days,  while  40 
CFR  9  124.10  specifies  30  days. 
Similariy,  §  147.2926,  Permit  Transfers 
and  §  147.2929(a),  Completeness 
Review,  require  only  10  day  time 
periods  while  the  minimum 
requirements  at  S  144.38  require  30 days 
of  notice  for  permit  transfers,  and  at 
S  144.26(d]  impose  no  deadline  on  EPA 
for  completing  reviews.  The  Agency 
believes  that  these  lesser  time  periods 
are  appropriate  for  the  Osage  program. 
The  Mineral  Reserve  is  small,  the  fields 
well  established,  and  both  the  Agency 
and  the  affected  community  are  well 
acquainted  with  the  activities  occurring 
there.  This  allows  the  necessary  review, 
comment,  and  action  to  be  accomplished 
by  all  involved  parties  within  a  shorter 
time.  In  addition,  the  times  specified  are 
consistent  with  those  in  the  Oklahoma 


Class  II  program  and  exceed  ciurent  BIA 
requirements.  Further,  EPA's  Osage  UIC 
field  office  located  in  Osage  County 
facilitates  contact  between  the  Agency 
and  operators.  Considering  all  these      ^ 
factors,  EPA  believes  EPA  the  shorter 
time  periods  proposed  in  the  Osage 
program  to  be  justified. 

The  ten  day  period  for  completeness 
reviews  of  permit  applications 
establishes  a  time  limit  where  none 
exists  in  the  minimum  requirements.  It 
should  be  made  clear,  however,  that  the 
Agency  in  no  way  intends  that  failure  to 
perform  the  review  in  the  specified  time 
results  in  any  type  of  automatic 
determination  or  approval.  Failure 
would  simply  constitute  a  breach  of  the 
stated  regulatory  duty  and  impose  the 
continued  obligation  to  perform  the  duty 
as  quickly  as  possible. 

VI.  Compliance  with  Regulatory  Review 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,iherefore,  subject  to  the 
requirement  of  the  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumer,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions,  or  (3)  significant  adverse  effects 
on  competitfpn,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  the  impact  of  the 
proposed  rule  is  not  considered  to  be 
major. 

These  amendments  were  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
from  OMB  to  EPA  and  any  response  by 
the  Agency  are  available  for  public 
inspection  at  the  EPA  Office  of  Drinking 
Water.  401  M  Stieet,  S.W.,  Washington, 
D.C.  20460. 

B.  Regulatory  Flexibility  Act 

Today's  regulations  apply  these 
requirements  to  new  jurisdictions. 
However,  the  Agency's  analysis 
indicates  that  this  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  All 
of  the  programs  promulgated  today  were 
contemplated  in  the  original  economic 
analysis  of  the  UIC  program,  and  there 
has  been  no  major  change  in  the 
estimates  of  the  burden  of  the  program. 


C.  Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  and  have  been  assigned  OMB 
control  number  2040-0042. 

List  of  Subjects 

40  CFR  Part  124 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Hazardous  materials,  Waste  treatment 
and  disposal.  Water  pollution  control. 
Water  supply,  Indian  lands. 

40  CFR  Part  144 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Confidential  business 
information,  Water  supply. 

40  CFR  Part  146 

Hazardous  materials,  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  supply. 

40  CFR  Part  147 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Intergovernmental 
relations.  Penalties,  Confidential 
business  information,  Water  supply. 

Authority:  Safe  Drinking  Water  Act  42 
U.S.C.  300h. 

William  a  Ruckeldiaua, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  Paris  144  and  147  of  Chapter 
I.  Tide  40  of  die  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

PART  144— [AMENDED] 

Section  144.3  is  amended  by' adding  a 
definition  for  "Indian  Lands    to  follow 
the  definition  of  HWM  facility: 

9144.3    Defimtlon.  - 

•        *        *        *        • 

Indian  lands  means  "Indian  country" 
as  defined  in  18  U.S.C.  1151.  That 
section  defines  Indian  country  as: 

(a)  all  land  within  the  limits  of  any 
Indian  reservation  under  the  jurisdiction 
of  the  United  States  government, 
notwithstanding  the  issuance  of  any 
patent,  and,  including  rights-of-way 
running  through  the  reservation; 

(b)  all  dependent  Indian  communities 
within  the  borders  of  the  United  States 
whether  within  the  original  or 
subsequenUy  acquired  territory  thereof, 
and  whether  within  or  without  the  limits 
of  a  State;  and 
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(c)  all  Indian  allotmenU.  the  Indiaa 
titles  to  which  have  not  been 
extingiiished,  indudin^  rights-of-way 
mnning  tfaroiigh  the  same. 

PART  147— STATE  UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

SubpMt  K    rkMkhi 

Subpart  K  is  amended  by  adding 
§S  147.501. 147.502. 147.503.  and  147.504 
as  follows: 


1 147  J01    EPA-adnynlsffd  program— 


(a)  Contents.  The  UIC  program  for 
Class  n  wells  in  the  State  of  Florida  is 
administered  by  EPA.  This  program 
consists  of  the  UIC  program 
requiremenU  of  40  CFR  Parts  124. 144. 
and  146,  and  additional  requirements  set 
forth  in  the  remainder  of  this  subpart 
Injection  well  owners  and  operators. 
and  EPA.  shall  comply  with  these 
requirements. 

(b)  Effective  date.  The  effective  date 
of  the  UIC  program  for  Florida  is: 
December  30. 1984. 


§147.502    AquHw  EMmptkMW.  (ftoMTved] 
S147S03    ExMtng  CtaM  N  (axca^ 


Maximam  injection  pressure.  To  meet 
the  operating  requirements  of 
i  144.28(f)(3)(i)  of  this  chapter,  the 
owner  or  operator  shall  use  an  injection 
pressure  at  the  well  head  no  greater 
than  the  pressure  calculated  using  the 
foUowinf  fonnola: 

Pm=(a733-a433  Sg)d 

where 

Pm  =  injection  prcMure  at  the  well  head  in 

pouada  per  •quare  inch 
Sg=tpecific  gravity  of  injected  fluid 

d=ieiTtinii  depth  in  feet 


§147304    ExMkig  Claas  II  anhMicad 


auttioctzad  by  rula* 

(a)  Maximum  injection  pressure.  (1) 
To  meet  the  operating  requirements  of 
Sl44.28(fM3)(ii)  (A)  and  (B)  of  this 
chapter,  the  o%vner  or  operator 

(i)  Shall  use  an  injection  pressure  no 
greater  than  the  pressure  established  by 
the  Regional  Administrator  for  the  field 
or  f oroMtioa  in  which  the  wdl  is 
located.  The  Regional  Administrator 
shaM  wtafaKsh  such  a  maximum 
prcMBtB  after  notice,  opportunity  for 
comment  and  opportenity  for  a  public 
heeriug.  acconbog  to  tke  provisions  of 
Part  121  Subpart  A  (rftfais  chapter,  and 
tfvill  inform  owners  and  operators  in 


wrMog  of  the  applicable  maximum 
pressure;  or 

(ii)  May  inject  at  pressure  greater  than 
those  specified  in  paragraph  (aKl)(i)  of 
this  section  for  the  field  or  formabon  in 
which  he  is  operating  provided  he 
submits  a  request  in  writing  to  the 
Regional  Administrator,  and 
demonstrates  to  the  satisfaction  of  the 
Regional  Administrator  that  such 
injection  pressure  will  not  violate  the 
requirement  of  fil44.28(f)(3)(ii)  (A)  and 
(B).  The  Regional  Administrator  may 
grant  such  a  request  after  notice, 
opportvmity  for  comment  and 
opportunity  for  a  public  hearing, 
according  to  the  provisions  of  Part  124, 
Subpart  A  of  this  chapter. 

(2)  Prior  to  such  time  as  the  Regional 
Administrator  establishes  rules  for 
maximum  injection  pressure  based  on 
data  provided  pursuant  to  paragraph 
(a)(2Ji[ii)  of  this  section  the  owner  or 
operator  shall: 

(i)  Limit  injection  pressure  to  a  value 
which  will  not  exceed  the  operating 
requirements  of  9l44.28(f)(3)(ii):  and 

(ii]  Submit  data  acceptable  to  the 
Regional  Administrator  which  defmes 
the  fracture  pressure  of  the  formation  in 
which  injection  is  taking  place.  A  single 
test  may  be  submitted  on  behalf  of  two 
or  more  operators  conducting  operations 
in  the  same  formation,  if  the  Regional 
Administrator  approves  such 
submission.  The  data  shall  be  submitted 
to  the  Regional  Administrator  within  1 
year  of  the  effective  date  of  this 
progranL 

pj)  Casing  and  cementing.  Where  the 
Regional  Administrator  determines  that 
the  owner  or  operator  of  an  existing 
enhanced  recovery  or  hydrocarbon 
storage  well  may  not  be  in  compliance 
with  the  requirements  of  5  5  144.28(e) 
and  146.22.  the  owner  or  operator  shall 
tvhen  required  by  the  Regional 
Administrator 

(1)  Protect  USDWs  by: 

(i)  Cementing  surface  casing  by 
recirculating  the  cement  to  the  surface 
from  a  point  50  feet  below  the 
lowermost  USDW;  or 

(ii]  Isolating  all  USDWs  by  placing 
cement  between  the  outermost  casing 
and  the  well  bore:  and 

(2)  Isolate  any  injection  zones  by 
placing  suHicient  cement  to  fill  the 
calculated  space  between  the  casing 
and  the  well  bore  to  a  point  250  feet 
above  the  injection  zone:  acd 

(3)  Use  cement: 

(i)  Of  sufficient  quantity  and  quality  to 
withstand  the  maximum  operating 
prcesere; 

(ii)  Which  is  resistant  to  deterioration 
froaa  ftMination  and  injection  fluidr,  and 


(iii)  In  a  quantity  no  less  than  120%  of 
the  calculated  volume  necessary  to 
cement  off  a  zone. 

(4)  Comply  with  other  requirements 
which  the  Regional  Administrator  may 
specify  either  in  addition  to  or  in  lieu  of 
the  requirements  set  forth  in  paragraphs 
(b)(l)-(3)  of  this  section  as  needed  to 
protect  USDWs. 

(c)  Area  of  review.  Notwithstanding 
the  alternatives  presented  in  1 146.06  of 
this  chapter,  the  area  of  review  shall  be 
a  minimum  flxed  radius  as  described  in 
§  146.06(b)  of  this  chapter. 

(The  information  collection  requirements 
contained  ia  paragraph  (a)(2)(ii)  were 
appoved  by  the  Office  of  Management  and 
Budget  under  control  number  2040-0M2) 

Subpart  M—HawaM 

2.  Subpart  M  is  amended  by  adding 
SS  147.600  and  147.601. 

§147400    State  aHmWatored  program. 
[Reeerved] 


§  147.601    EPA-edmlnlsterad  program. 

(a)  Contents.  The  UIC  program  for  the 
State  of  Hawaii  is  administered  by  EPA. 
This  program  consists  of  the  UIC 
program  requirements  of  40  CFR  Parts 
124. 144,  and  146.  and  additional 
requirements  set  forth  in  the  remainder 
of  this  subpart.  Injection  well  owners 
and  operators,  and  EPA,  shall  comply 
with  these  requirements. 

(b)  Effective  date.  The  effective  date 
of  the  lilC  program  for  the  State  of 
Hawaii  is  December  30. 1984. 

Subpart  R— Kansas 

1.  Subpart  R  is  amended  by  revising 
S  147.650  to  read  as  follows: 


§  147.aS0    State^Kknlnistered  program 
Class  I,  in,  IV  and  V  weNs. 

The  UIC  program  for  Class  1,  III,  IV 
and  V  wells  in  the  State  of  Kansas, 
except  those  on  Indian  lands  as 
described  in  §  147.860,  is  the  program 
administered  by  the  Kansas  Department 
of  Health  and  Environment  approved 
by  EPA  pursuant  to  Section  1422  of  the 
SDWA.  Notice  of  this  approval  was 
published  in  the  Federal  Register  on 
December  2. 1963  (48  FR  54350);  the 
effective  date  of  this  program  is 
December  2, 1963.  This  program  consists 
of  the  following  elements,  as  submitted 
to  EPA  in  the  State's  program 
application. 

2.  Subpart  R  is  amended  by  revising 
S  147.651  to  read  as  follows: 

§  147.951 

The  UIC  program  for  Class  II  wells  in 
the  State  of  Kansas,  except  those  on 
Indian  lands  as  described  in  (  147ii60.  is 
the  program  administered  by  the  Kansas 
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Corporation  Commission  and  the 
Kansas  Department  of  Health  and 
Environment  approved  by  EPA 
pursuant  to  Section  1425  of  the  SDWA. 
Notice  of  this  approval  was  published  in 
the  Federal  Register  on  February  8, 1964 
(49  FR  4735):  the  effective  date  of  this 
program  is  February  B,  1984.  this 
program  consists  of  the  following 
elements,  as  submitted  to  EPA  in  the 
State's  program  appIicatioiL 

3.  Subpart  R  is  amended  by  adding 
S  147.860. 

§1«7.«C0    EPA-admMetored  progrwn— 
Indian  lands. 

(a)  Contents.  The  UIC  program  for  all 
classes  of  wells  on  Indian  lands  in 
Kansas  is  administered  by  EPA.  This 
program  consists  of  the  UIC  program 
reqmremento  of  40  CF1%  Parts  124, 144, 
and  146k  and  additional  requirements  set 
forth  in  the  remainder  of  this  subpart 
Injecbon  well  owners  and  operators, 
and  EPA.  shall  comply  with  these 
requirements. 

(b)  Effective  date.  The  effective  date 
of  the  UIC  program  for  Indian  lands  in 
Kansas  is  December  30, 1984. 

Subpart  Y— Minnesota 

1.  Subpart  Y  is  amended  by  adding 
S  147.1210  as  follows: 

§147.1210    Requirements  for  Indian  Lmds. 

(a)  Purpose  and  Scope.  This  section 
sets  forth  additional  requirements  that 
apply  to  injection  activities  on  Indian 
lands  in  Miimesota. 

(b)  Requirements.  Notwithstanding 
the  other  requirements  of  this  subpart 
for  Indian  lands  described  in  paragraph 
(a),  no  owner  or  operator  shaU 
construct  operate,  maintain,  or  convert 
any  Class  I,  IL  IIL  or  IV  well.  The  UIC 
program  for  Class  V  wells  on  such 
Indian  Lands  is  administered  by  EPA, 
and  consists  of  the  applicable 
requiremenU  of  40  CFR  Parts  124, 144, 
and  146.  In  addition,  no  owner  or 
operator  shall  abandon  a  well  without 
the  approval  of  the  Regional 
Administrator. 

(c)  Effective  date.  The  effective  date 
of  the  UIC  program  requirements  for 
Indian  lands  in  Minnesota  is  December 
30,1964. 

Subpart  Z— Mississippi 

1.  Subpart  Z,  is  amended  by  adding 
SS  147.1251. 147.1252, 147.12S3,  and 
147.1254  as  follows: 

§  147.1251    EPA-edmlnisterad  program- 
Class  11  wells. 

(a)  Contents.  The  UIC  program  for 
Class  H  wells  in  the  State  of  Mississippi 
is  administered  by  EPA.  This  program 
con&ists  of  the  UIC  program 


requirements  of  40  CFR  Parts  124, 144, 
and  146,  ajod  additional  requirements  set 
forth  in  the  remainder  of  this  subpart, 
injection  weU  owners  and  operators, 
and  EPA,  shall  comply  with  these 
requirements. 

(b)  Effective  date.  The  effective  date 
of  the  UIC  program  for  Class  II  wells  in 
Mississippi  is  December  30, 1984. 

§147.1252    Aquifer  Exemptions. 
[RsBsrvsdl 

§147.1253  £j(lBttngClaesll4eaoapt 
enhanced  recovery  and  tiydnemrbam 
storage)  wells  authoriaad  by  rule. 

Maximum  injection  pressure.  To  meet 
the  operating  requirements  of 
S  144.28(fX3)(i)  of  this  chapter,  the 
owner  or  operator  shall  use  an  injection 
pressure  at  the  wellhead  no  greater  than 
the  pressure  calculated  using  the 
following  formula: 

Pm  =  (0.733  -  0.433  Sg)d 

where 

Pro  =  injection  pressure  at  the  wellhead  in 

pounds  per  square  inch 
Sg  =  specific  gravity  of  injected  fluid 

(imitless) 
d  =  injection  depth  in  feet 

§147.1254    Existing  CiSM  II  wens 
autlMrtzsd  by  rule. 

(a)  Maximum  injection  pressure.  (1) 
To  meet  the  operating  requirements  of 
S  144.28(0(3)(u)  (A)  and  (B)  of  this 
chapter,  the  owner  or  operator 

(ij  Shall  use  an  injection  pressure  no 
greater  than  the  pressure  established  by 
the  Regional  Administrator  for  the  field 
or  formation  in  which  the  well  is 
located.  The  Regional  Administrator 
shall  establish  such  a  maximum 
pressure  after  notice,  opportunity  for 
comments  and  opportimity  for  a  public 
hearing,  according  to  the  provisions  of 
Part  124,  Subpart  A  of  this  chapter,  and  ^ 
will  inform  owners  and  operators  in 
writing  of  the  appUcable  maximum 
pressure;  or 

(ii)  May  inject  at  pressures  greater         '^ 
than  those  specified  in  paragra;^ 
(a)(l)(i)  of  this  section  for  the  field  or 
formation  in  which  he  is  operating 
provided  he  submits  a  request  in  writing 
to  the  Regional  Administrator,  and 
demonstrates  to  the  satisfaction  of  the 
Regional  Administrator  that  such 
injection  pressure  will  not  violate  the 
requirement  of  S  144.28(fK3)(ii]  (A)  and 
(B).  The  Regional  Administrator  may 
grant  such  a  request  after  notice, 
opportunity  for  comment  and 
opportunity  for  a  public  hearing, 
according  to  the  provisions  of  Part  124. 
Subpart  A  of  this  chapter. 

(2)  Prior  to  such  time  as  the  Regional 
Administrator  establishes  rules  for 
maximum  injeodon  pressure  based  oa 
data  provideid  pursuant  to  paragraph 


(a)(2)(ii)  of  this  section  the  owner  or 
operator  shall: 

(i)  Limit  mjection  pressure  to  a  value 
which  will  not  exceed  the  operating 
requirements  of  SS  144.28(f)(3)(ii);  and 

(ii)  Submit  data  acceptable  to  the 
Regional  Administrator  which  defines 
the  fracture  pressae  of  the  formation  in 
whidi  injection  is  taidng  place.  A  single 
test  may  be  submitted  on  behalf  of  two 
or  more  operators  coiKiucting  operations 
in  the  same  formation,  if  the  Regional 
Administrator  approves  such 
submission.  The  data  shall  be  submitted 
to  the  Regional  Administrator  witiiia  1 
year  of  the  effective  date  of  this 
program. 

(b)  Casing  and  cementing.  Where  the 
Regional  Administrator  determines  that 
the  owner  or  operator  of  an  existing 
enhanced  recovery  or  hydrocarbon 
storage  well  may  not  be  in  compliance 
with  the  requirements  of  Si  144.2S(e) 
and  146.22,  the  owner  or  operator  shall 
when  required  by  the  Regional 
Administrator 

(1)  Protect  USDWs  by: 

(i)  Cementing  surface  casing  by 
recirculating  the  cement  to  the  surface 
from  a  point  50  feet  below  the 
lowermost  USDW;  or 

(ii)  Isolating  all  USDWs  by  placing 
cement  between  the  outermost  casing 
and  the  well  bore;  aid 

(2)  Isolate  any  injection  zones  by 
placing  sufficient  cement  to  fill  the 
calculated  space  between  the  casing 
and  the  well  bore  to  a  point  250  feet 
above  the  injection  zone;  and 

(3)  Use  cement: 

(i)  Of  sufficient  quantity  and  quality  to 
withstand  the  maximum  operating 
pressure; 

(ii)  Which  is  resistant  to  deterioration 
from  formation  and  injection  fluids:  and 

(iii)  In  a  quantity  no  less  than  120%  of 
the  calculated  vohmie  necessary  to 
cement  oS  a  zone. 

(4)  Comply  with  other  requirements 
which  the  Regional  Administrator  may 
specify  either  fai  addition  to  or  in  lieu  of 
the  requirements  set  forth  in  paragraphs 
(b)  (1H3)  of  this  section  as  needed  to 
protect  USDWs. 

(c)  Area  of  review.  Notwithstanding 
the  alternatives  presented  in  §  146.06  of 
this  diapter,  the  area  of  review  shall  be 
a  minimum  fixed  radius  as  described  in 
S  14e.0B(b)  of  diis  chapter. 

(Tha  infonnation  collection  requirements 
contained  in  paragraph  (a)(2Mii)  were 
approved  by  the  Office  of  Maoagemeat  and 
Budget  under  oontr»l  number  2040-OM24 
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Subpart  KK—OMo 

1.  Subpart  KK  is  amended  by  adding 
99  147.1801. 147.1802  and  147.1803  as 
follows: 


§  147.1801    EPA-«dniintet«r«d  program- 
Class  I.  Ill,  IV,  and  V  waNs. 

(a)  Contents.  The  UIC  program  for 
Qass  I.  m,  rv,  and  V  wells  in  the  State 
of  Ohio  is  administered  by  EPA.  This 
program  consists  of  the  UIC  program 
requirements  of  40  CFR  Parts  124, 144. 
and  146,  and  additional  requirements  set 
forth  in  the  remainder  of  this  subpart. 
Injection  well  owners  and  operators, 
and  EPA,  shall  comply  with  these 
requirements. 

(b)  Effective  date.  The  effective  date 
of  the  UIC  program  for  Class  I,  III,  IV 
and  V  wells  in  Ohio  is  December  30, 
1984. 

9147.1M2    AqulfSr  Examptions. 
[Reserved] 

9147.1803    Existing  Claas  I  and  III  waNs 
authortcad  by  ruta.  MaximtNn  injsction 
prsssura. 

The  owner  or  operator  shall  limit 
injection  pressure  to  the  lesser  of: 

(a)  A  value  which  will  not  ^ceed  the 
operating  requirements  of 

i  144.28(f)(3)(i]:  or 

(b)  A  value  for  well  head  pressure 
calculated  by  using  the  following 
formula: 

Pm  =  (0.8—0.433  S^  d 

where 

Pm  =  injection  pressure  at  the  well  head  in 

pounds  per  square  inch 
Sg  =  specific  gravity  of  injected  fluid 

(unities*) 
d  =  injection  depth  in  feet. 

SubfMTt  QQ— South  Dakota 

1.  Subpart  QQ  is  amended  by  adding 
99  147.2100, 147.2101. 147.2102, 147.2103. 
and  147.2104  as  follows: 

9147.2100    Stata-admlnistarad  program. 
Class  II  wells  [Reserved] 

9  147.2101    EPA-administarMi  program. 

(a)  Contents.  The  UIC  program  for 
aass  I,  m,  rv  and  V  wells  and  Class  II 
wells  on  Indian  lands  in  the  State  of 
South  Dakota  is  administered  by  EPA. 
This  program  consists  of  the  UIC 
program  requirements  of  40  CFR  Parts 
124, 144,  and  146,  and  additional 
requirements  set  forth  in  the  remainder 
of  this  subpart.  Injection  well  owners 
and  operators,  and  EPA,  shall  comply 
with  these  requirements. 

(b)  Effective  date.  The  effective  date 
of  the  UIC  program  for  South  Dakota  is: 
December  30, 1984. 


9147.2102  Aquifar  axamptiona. 

(a)  This  section  identifles  any  aquifers 
or  their  portions  exempted  in 
accordance  with  99144.7(b)  and  146.4  of 
this  chapter  at  the  time  of  program 
promulgation.  EPA  may  in  the  future 
exempt  other  aquifers  or  their  portions, 
according  to  applicable  procedures, 
without  codifying  such  exemptions  in 
this  section.  An  updated  list  of 
exemptions  will  be  maintained  in  the 
Regional  office. 

(b)  Those  portions  of  all  aquifers 
k>cated  on  Indian  Lands,  which  meet  the 
definition  of  USDW  and  into  which 
existing  Class  11  wells  are  injecting,  are 
exempted  within  a  Vt  mile  radius  of  the 
well  for  the  purpose  of  Class  II  injection 
activities  only. 

9147.2103  Existing  Class  II  snhanead 
racovar  and  hydrocart>on  storaga  walla 
authortzad  by  rule. 

(a)  Maximum  injection  pressure.  (1) 
To  meet  the  operating  requirements  of 
9  144.28(f)(3)(ii]  [A]  and  (B]  of  this 
chapter,  the  owner  or  operator 

(i)  shall  use  an  injection  pressure  no 
greater  than  the  pressure  established  by 
the  Regional  Administrator  for  the  field 
or  formation  in  which  the  well  is 
located.  The  Regional  Administrator 
shall  establish  such  a  maximum 
pressure  after  notice,  opportunity  for 
comments,  and  opportimity  for  a  public 
hearings,  according  to  the  provisions  of 
Part  124,  Subpart  A  of  this  chapter,  and 
will  inform  owners  and  operators  in 
writing  of  the  applicable  maximum 
pressure;  or 

(ii]  may  inject  at  a  pressure  greater 
than  those  specified  in  paragraph 
(a)(l](i)  of  this  section  for  the  field  or 
formation  in  which  he  is  operating 
provided  he  submits  a  request  in  writing 
to  the  Regional  Administrator,  and 
demonstrates  to  the  satisfaction  of  the 
Regional  Administrator  that  such 
injection  pressure  will  not  violate  the 
requirement  of  9  144.28(f](3)[ii)(A)  and 
(B).  The  Regional  Administrator  may 
grant  such  a  request  after  notice, 
opportunity  for  comment,  and 
opportunity  for  a  public  hearing, 
according  to  the  provisions  of  Part  124, 
Subpart  A  of  this  chapter. 

(2)  Prior  to  such  time  as  the  Regional 
Administrator  estabhshes  field  rules  for 
maximum  injection  pressure  based  on 
data  provided  pursuant  to  paragraph 
(a)(2](ii]  of  this  section  the  owner  or 
operator  shall: 

(i)  Limit  injection  pressure  to  a  value 
which  will  not  exceed  the  operating 
requirements  of  9  144.28(f](3}(ii);  and 

(ii]  Submit  to  the  Regional 
Administrator  data  acceptable  to  the 
Regional  administrator  which  defines 
the  fracture  pressure  of  the  formation  in 


which  injection  is  taking  place.  A  single 
test  may  be  submitted  on  behalf  of  two 
or  more  operators  conducting  operations 
in  the  same  formation,  if  the  Regional 
Administrator  approves  such 
submission. 

(b)  Casing  and  Cementing.  Where  the 
Regional  Administrator  determines  that 
the  owner  or  operator  of  an  existing 
enhanced  recovery  or  hydrocarbon 
storage  well  may  not  be  in  compliance 
with  the  requirement  of  99  144.28(e]  and 
146.22,  the  owner  or  operator  shall  when 
required  by  the  Regional  Administrator 

(1)  Protect  USDWs  by: 

(i]  Cementing  surface  casing  by 
recirculating  the  cement  to  the  surface 
from  a  point  50  feet  below  the 
lowermost  USDW;  or  '[ 

(ii]  Isolating  all  USDWs  by  placing         J' 
cement  between  the  outermost  casing 
and  the  well  bore;  and 

(2]  Isolate  any  injection  zones  by 
placing  sufficient  cement  to  fill  the 
calculated  space  between  the  casing 
and  the  well  bore  to  a  point  250  feet 
above  the  injection  zone;  and 

(3)  Use  cement: 

(i)  Of  sufficient  quantity  and  quality  to 
withstand  the  maximum  operation 
pressure; 

(ii]  Which  is  resistant  to  deterioration 
from  formation  and  injection  fluids;  and 

(iii]  In  a  quantity  no  less  than  120%  of 
the  calculated  volume  necessary  to 
cement  off  a  zone;  and/or 

(4]  Comply  with  other  requirements 
which  the  Regional  Administrator  may 
specify  in  addition  to  or  in  lieu  of  the 
requirements  set  forth  in  paragraph  (b) 
(l]-(3]  of  this  section  as  needed  to 
protect  USDWs. 

fThe  information  collection  requirements 
contained  in  paragraph  (a)(2)(ii)  were- 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2040-0042) 

9147.2104    Raquiramanta  for  ai  Wans. 

(a]  The  owner  or  operator  converting 
an  existing  well  to  an  injection  well 
shall  check  the  condition  of  the  casing 
with  one  of  the  following  logging  tools; 

(1]  A  pipe  analysis  log;  or 

(2)  A  caliper  log. 

(b]  The  owner  or  operator  of  a  new 
injection  well  cased  with  plastic  (PVC, 
ABS,  or  others]  casings  shall: 

(1]  Not  construct  a  well  deeper  than 
500  feet; 

(2)  Use  cement  and  additives 
compatible  with  such  casing  material; 
and 

(3)  Cement  the  annular  space  above 
the  injection  intermal  from  the  bottom  of 
the  blank  casing  to  the  surface. 

(c]  The  owner  or  operator  of  a  newly 
drilled  well  shall  install  centralizers  as 
directed  by  the  Regional  Administrator. 
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(d]  The  owner  or  operator  shall  as 
required  by  tks  Regjonal  Admiaistfator 

(1)  Protect  USDWs  by: 

(i)  Setting  surface  casing  50  feet  below 
the  lowennost  USDW: 

(ii)  Cementing  sorface  easily  by 
recirculating  the  ceaaent  to  the  suriaoe 
&VHB  a  point  SO  feet  bdow  (he 
lowermost  U^W:  or 

(iii)  Isolating  all  USDWs  by  pladng 
cement  between  the  oatermost  casing 
and  the  well  bore:  and 

(2)  Isolate  any  injection  zones  by 
placing  sofficisit  cement  to  fill  the 
calculated  space  between  the  casing 
and  the  well  bore  to  a  point  250  feet 
above  the  injection  zone;  and 

(3)  Use  cement: 

(i)  Of  sufficient  quantity  and  quality  to 
widistafld  the  maximmB  operating 
pressure;  and 

(ii)  Which  is  resistant  to  deterioration 
from  formation  asd  tnjection  fluids;  and 

(iii]  In  a  quantity  no  leas  than  120%  of 
the  calculated  volume  necessary  to 
cement  off  a  zone. 

(4)  The  Regional  Administrator  may 
approve  alternate  casing  and  cementing 
practices  provided  that  the  owner  or 
operator  demonstrates  that  such 
practices  will  adequately  protect 
USDWs.  ^ 

(e)  Area  of  review.  Notwithstanding 
the  alternatives  presented  in  9  146.6  of 
this  chapter,  the  area  of  review  shall  be 
a  fixed  radius  as  described  in  1 146.6(b) 
of  this  chapter. 

(f]  The  applicant  must  give  separate 
notice  of  intent  to  apply  for  a  permit  to 
each  owner  of  record  of  the  land  within 
one-quarter  mile  of  the  site.  The 
addresses  of  those  to  whom  notice  is 
given  and  the  description  of  how  notice 
was  given  shall  be  submitted  with  the 
permit  application.  The  notice  shall 
include: 

(1)  The  name  and  address  of 
applicant; 

(2)  A  brief  description  of  the  planned 
injection  activities,  indading  well 
location,  name  and  depth  of  the 
injection  zone,  maximum  injection 
pressure  and  volume,  and  fluid  to  be 
injected; 

(3)  The  EPA  contact  person;  and 

(4)  A  statement  that  opportunity  to 
comment  will  be  annoanced  after  EPA 
prepares  a  draft  permit. 

This  requirement  may  be  waived  by 
the  Regional  Administrator  if  he 
determines  that  individual  notioe  to  all 
land  owners  of  record  would  be 
impractical. 

SubfMft  YY— Wlaoonaiii 

L  Subpart  YY  ia  amended  by  revising 
S  147.2500  to  read  as  follows: 


9  147.2SO0 

The  UIC  prograsB  for  Claas  I.  fl.  HL IV, 
and  V  weHs  in  the  State  of  Wiaconsia. 
other  than  those  on  Indian  lands  as 
described  in  9  147.25»,  is  the  program 
administered  by  Oie  "Wisconsin 
Department  of  Natnral  Resources, 
approved  by  H*A  pursuant  to  SDWA 
Section  1422.  Notice  of  this  approval 
was  published  in  the  Federal  Register  on 
September  3a  1983 148  FR  44783);  the 
effective  date  of  this  program  is 
November  Sa  1983.  This  program 
consists  of  a  prohibition  of  all  injection 
wells  except  heat  pump  return  flow 
injection  wells  and  may  be  found  in  the 
following  elements,  as  submitted  to  EPA 
in  the  State's  program  application. 

2.  Subpart  YY  is  amended  by  adding 
9  147.2Sia 

9147.2510    EPA-adminialarad  program— 


9147.2700    Stata-adminlstarad  program. 


(a)  Contents,  the  UIC  prolan  fin- 
Indian  lands  in  the  State  of  Wisconsin  is 
administered  by  EPA.  This  program 
consists  of  40  CFR  Parts  144  and  146  and 
additional  requirements  set  forA  in  this 
section.  Injection  well  owners  and 
operators,  and  EPA.  shall  comply  with 
these  requirements. 

(b)  Requirements.  Notwithstanding 
the  requirements  of  paragraph  (a]  of  this 
section  for  Indian  lands  in  Wisconsin  no 
owner  or  operator  shall  construct 
operate,  maiatain.  or  convert  any  Class 
I,  II,  in,  IV  or  V  injection  well. 

(c)  Effective  date.  The  effective  date 
of  the  UIC  program  requirements  for 
Indian  lands  in  Wisconsin  is  December 
30.1984. 

Subpart  BBB— Puerto  moo 

1.  Subpart  EBB  is  amended  by  adding 
99  147.2650  and  147.2051  as  follows: 


9147.2CS0 
(Rasarvad] 


9M7J6S1    EPA-odmmistarad  program. 

(a)  Contents.  The  UIC  program  fac 
Puerto  Rica  is  administered  by  H*A. 
This  program  consists  of  the  UIC 
program  requirements  of  40  CFR  Parts 
124. 144,  and  146.  li^ection  weB  owners 
and  operators,  and  EPA,  shall  comply 
with  these  requirements. 

(bj  Effective  date.  The  e£fective  date 
of  the  UIC  prograai  for  Puerto  Rico  is:  , 
December  sa  1084. 

Subpart  OCC—Vlrfiii  Wanda 

1.  Subpart  CCC  U  amended  by  adding 
S9  147.2700  and  147.2701. 


9 147.2701    EP/i 

(a)  Contents,  the  UIC  program  lor  the 
Virgin  Islands  ts  adounistered  by  EPA. 
This  program  consists  of  the  UIC 
program  reqairefnents  of  40  CFR  Parts 
124, 144,  and  146.  Injection  well  owroers 
and  operators,  and  EPA.  shall  coa^ply 
with  these  requineawts. 

(b)  Effective  date.  The  effective  date 
of  the  UIC  program  for  the  Virgin 
Islands  is;  December  30, 1984. 

Subpart  LL— OkWwina 

1.  Sabpart  LL  is  amended  by  adding 
9  147.1652  as  follows: 

9  147.1852    EPA-admlnistarad  progran^— 
Osage  Mloaral  Raaar»a    Cisss  H  waia. 

The  UIC  program  for  Class  II  weBs 
located  withjn  the  Indian  lands 
coitsisting  di  the  Osage  Mineral  Reswve, 
Osage  County,  Oklaftioma,  is 
administered  by  EPA.  This  program 
consists  of  the  reqairements  set  forth  at 
Subpart  GGG  of  this  Part 

2.  40  CFR  Part  147  is  amended  by 
adding  Subpart  GGG. 

Sutipart  «GO— Osi«a  Mtaaral  Aaaarwa— 
Class  II  Walls 

Sec 

147.2901  AppbcstaMtgr  sod  scope. 

147.2902  Oefinitiens. 

147.2909  Rrohibitioa  of  UBSuthoriiad 
injectioa. 

147.2904  Ar«a  olRe\iew. 

147.2905  Plugging  and  abandonment 

147.2906  Emergency  permits. 

147.2907  Confidentiaiity  of  information. 
147.2906  Aquifer  Exenptioiu. 

147.2909  Asthorwatlon  of  ew»tin«  welb  by 
rute. 

147.2910  DvatnaofMdhorizatiantiymle. 

147.2911  ConatractiosraqttiremeBUfor 
wells  .authoriKwd  by  rule. 

147.2912  Operating  requiremenU  for  weBs 
authorized  by  rule. 

147.2913  Monitoring  and  reporting 
requirements  far  well*  aothortaed  by 
nds. 

147.2914  Corrective  action  for  wells 
■ulborizBd  by  r«le. 

147.2915  Requiiteg  ■  pemiit  for  weUs 
authoriiBd  by  nne. 

147.20M    Cowrie  of  penaitting 
rsquiremaots. 

147.2917  Duration  of  permiU. 

147.2918  Permit  application  information. 

147.2919  Constmction  requirements  for 
weUs  authorized  by  permit 

147.2926    Operating  reqniremeiMt  for  welU 

authori^  by  permit. 
MTJESn    SchBdatoafoamptiance. 
147.2a22    Msiatacteg  md  reporteg 

requirementt  for  weUi  authorized  by 

pairait 
147.,2a2a    Coirecti  v«  action  for  weBs 

autherizsd  by  permit 
147.2924    Area  permits. 
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147.2925    Standard  pennit  conditions. 
147.2928    Pennit  transfers. 

147.2927  Pennit  modification. 

147.2928  Pennit  tennination. 

147.2929  Administrative  permitting 
procedures. 

Anthofity:  Safe  Drinking  Water  Act  42 

u.&caooh. 

SubfMTt  QGG— Osage  Mineral 
Reserve— Class  II  WeMs 


9  147.2M1 

This  subpart  sets  forth  the  rules  and 
permitting  requirements  for  the  Osage 
Mineral  Reserve,  Osage  County. 
Oklahoma,  Underground  Injection 
Control  Program.  The  regulations  apply 
to  owners  and  operators  of  Class  II 
injection  wells  located  on  the  Reserve, 
and  to  EPA. 

§147^902    DeWnMons. 

Most  of  the  following  terms  are 
defined  in  i  144.3.  and  have  simply  been 
reproduced  here  for  the  convenience  of 
the  reader.  This  section  also  includes 
definitions  of  some  terms  unique  to  the 
Osege  program.  Terms  used  in  this 
subpart  are  defined  as  follows: 

Administrator — the  Administrator  of 
the  United  States  Environmental 
Protection  Agency,  or  an  authorized 
representative. 

Aquifer — a  geologic  formation,  group 
of  formations,  or  part  of  a  formation  that 
is  capable  of  yielding  a  significant 
amount  of  water  to  a  well  or  spring. 

BIA — The  "Bureau  of  Indian  Affairs." 
United  States  Department  of  Inferior. 

Casing — a  pipe  or  tubing  of  varying 
diameter  and  weight  lowered  into  a 
borehole  during  or  after  drilling  in  order 
to  support  the  sides  of  the  hole  and. 
thus,  prevent  the  walls  from  caving,  to 
prevent  loss  of  drilling  mud  into  porous 
ground,  or  to  prevent  water,  gas,  or 
other  fluid  from  entering  the  hole. 

Cementing — the  operation  whereby  a 
cement  slurry  is  pumped  into  a  drilled 
hole  and/or  forced  behind  the  casing. 

Class  II  Wells — ^wells  which  inject 
fluids: 

(a)  which  are  brought  to  the  surface  in 
connection  with  conventional  oil  or 
natural  gas  production  and  may  be 
commingled  with  waste  waters  from  gas 
plants  which  are  aa  integral  part  of 
production  operations,  unless  those 
waters  would  be  classified  as  a 
hazardous  waste  at  the  time  of  injection: 

(b)  for  enhanced  recovery  of  oil  or 
natural  gas;  and 

(c)  for  storage  of  hydrocarbons  which 
are  liquid  at  standard  temperature  and 
pressure. 

Existing  Class  II  JVe//s— wells  that 
were  authorized  by  BIA  and  constructed 
and  completed  before  the  elective  date 
of  this  program. . 


New  Class  II  Wells — wells 
constructed  or  converted  after  the 
effective  date  of  this  program,  or  which 
are  under  construction  on  the  effective 
date  of  this  program. 

Confining  bed — a  body  of 
impermeable  or  distinctly  less 
permeable  material  stratigraphically 
adjacent  to  one  or  more  aquifers. 

Confining  zone — a  geologic  formation, 
group  of  formations,  or  part  of  a 
formation  that  is  capable  of  limiting 
fluid  movement  above  an  injection  zone. 

Contaminant — any  physical,  chemical, 
biological,  or  radiological  substance  or 
matter  in  water. 

Disposal  well — a  well  used  for  the 
disposal  of  waste  into  a  subsurface 
stratum. 

£Pi4— The  United  States 
Environmental  Protection  Agency. 

Fault — a  surface  or  zone  of  rock 
fracture  along  which  there  has  been 
displacement. 

Fluid — material  or  substance  which 
moves  or  flows  whether  in  a  semisolid, 
liquid,  sludge,  gas  or  any  other  form  or 
state. 

Formation — a  body  of  rock 
characterized  by  a  degree  of  lithologic 
homogeneity  which  is  prevailingly,  but 
not  necessarily,  tabular  and  is  mappable 
on  the  earth's  surface  or  traceable  in  the 
subsurface. 

Freshwater — "Underground  source  of 
drinking  water." 

Ground  water — water  below  the  land 
surface  in  a  zone  of  saturation. 

Injection  well — a  well  into  which 
fluids  are  being  injected. 

Injection  zone — a  geological 
formation,  group  of  formations,  or  part 
of  a  formation  receiving  fluids  through  a 
well. 

Lithology — the  description  of  rocks  on 
the  basis  of  their  physical  and  chemical 
characteristics. 

Owner/operator — the  owner  or 
operator  of  any  facility  or  activity 
subject  to  regulation  under  the  Osage 
UIC  program. 

Packer — a  device  lowered  into  a  well 
to  produce  a  fluid-tight  seal  within  the 
casing. 

Pennit — an  authorization  issued  by 
EPA  to  implement  UIC  program  ; 

requirements.  Permit  does  not  include^ 
the  UIC  authorization  by  rule  or  any 
permit  which  has  not  yet  been  the 
subject  of  final  Agency  action. 

Plugging — the  act  or  process  of 
stopping  the  flow  of  water,  oil  or  gas 
into  or  out  of  a  formation  through  a 
borehole  or  well  penetrating  that 
formation. 

Pressure — the  total  load  or  force  per 
unit  area  acting  on  a  surface. 

Regional  Administrator — the  Regional 
Administrator  of  Region  6  of  the  United 


States  Environmental  Protection 
Agency,  or  an  authorized  representative. 

Subsidence — the  lowering  of  the 
natural  land  surface  in  response  to: 
earth  movements;  lowering  of  fluid 
pressure;  removal  of  underlying 
supporting  material  by  mining  or 
solution  solids,  either  artificially  or  from 
natural  causes;  compaction  due  to 
wetting  (hydrocompaction);  oxidation  of 
organic  matter  in  soils;  or  added  load  on 
the  land  surface. 

Underground  Source  of  Drinking 
Water — an  aquifer  or  its  portion: 

(a)  (1)  which  supplies  any  public 
water  system;  or 

(2)  which  contains  a  sufficient 
quantity  of  ground  water  to  supply  a 
public  water  system;  and 

(i)  currently  supplies  drinking  water 
for  human  consumption;  or 

(ii)  contains  fewer  than  10,000  mg/1 
total  dissolved  solids;  and 

(b)  which  is  not  an  exempted  aquifer. 
£/S£7W— Underground  Source  of 

Drinking  Water. 

Well — a  bored,  drilled,  or  driven 
shaft,  or  a  dug  hole  whose  depth  is 
greater  than  the  largest  surface 
dimension. 

Well  Injection — the  subsurfac 
emplacement  of  fluids  through  a  bored, 
drilled,  or  driven  well;  or  through  a  dug 
well,  where  the  depth  of  the  dug  well  is 
greater  than  the  largest  surface 
dimension. 

IVell  Workover — any  reentry  of  an 
injection  well;  including,  but  not  limited 
to,  the  pulling  of  tubular  goods, 
cementing  or  casing  repairs;  and 
excluding  any  routine  maintenance  (e.g. 
~re-8eating  the  packer  at  the  same  depth, 
or  repairs  to  surface  equipment). 

$147.2903    ProMbWon  of  unauthorized 
Inieetion. 

(a)  Any  underground  injection,  except 
as  authorized  by  permit  or  rule  issued 
under  the  UIC  program,  is  prohibited. 
The  construction  or  operation  of  any 
well  required  to  have  a  permit  is 
prohibited  until  the  permit  has  been 
issued. 

(b)  No  owner  or  operator  shall 
construct,  operate,  maintain,  convert, 
plug,  or  abandon  any  injection  well,  or 
conduct  any  other  injection  activity,  in  a 
manner  that  allows  the  movement  of 
fluid  containing  any  contaminant  into 
underground  sources  of  drinking  water, 
if  the  presence  of  that  contaminant  may 
cause  the-violation  of  any  primary 
drinking  water  regulation  under  40  CFR 
Part  142  or  may  otherwise  adversely 
affect  the  health  of  persons.  The 
applicant  for  a  permit  shall  have  the 
burden  of  showing  that  the  requirements 
of  this  paragraph  are  met 


i 


Federal  Register  /  Vol.  49.  No.  222  /  Thursday.  November  15.  1984  /  Rules  and  Regulations     45311 


(c]  Injection  between  the  ouiermost 
casing  protecting  underground  sources 
of  drinking  water  and  the  well  bore  is 
prohibited. 

1147,2904    ArMOfrevlM*. 

(a)  The  area  of  review  for  an  injection 
well  or  project  will  be  a  fixed  radius  of 
one-forth  of  a  mile  from  the  well,  field  or 
project 

(b)  The  zone  of  endangering  influence 
is  the  lateral  area  around  the  injection 
well  or  project  in  which  the  injection 
zone  pressures  may  cause  movement  of 
fluid  into  an  underground  source  of 
drinking  water  (USDW)  if  there  are 
improperly  sealed,  completed  or 
abandoned  wells  present  A  zone  of 
endangering  influence  may  be 
determined  by  EPA  through  the  use  of 
an  appropriate  formula  that  addresses 
the  relevant  geologic,  hydrologic, 
engineering  and  operational  features  of 
the  well,  field,  or  project. 

S  147.2905    Plugging  and  abandonnMiit 

The  owner/operator  shall  notify  the 
Osage  UIC  office  within  30  days  of  the 
date  injection  has  terminated.  The  well 
must  be  plugged  within  1  year  after 
termination  of  injection.  The  Regional 
Administrator  may  extend  the  time  to 
plug,  but  only  if  no  fluid  movement  into 
a  USDW  will  occur,  and  the  operator 
has  presented  a  viable  plan  for  utilizing 
the  well  within  a  reasonable  time. 

(a)  Until  an  injection  well  has  been 
properly  plugged  and  abandoned, 
annual  reports  to  the  Regional 
Administrator  on  well  status,  and 
mechanical  integrity  tests  as  outlined  in 
SS  147.2912  and  147.2920  will  be 
required,  whether  or  not  injection  has 
ceased. 

(b)  All  wells  shall  be  plugged  to 
prevent  movement  of  fluid  into  an 
USDW. 

(c)  The  owner/operator  shall  notify 
the  Osage  UIC  oifice  by  certified  mail  at 
least  5  days  prior  to  the  commencement 
of  plugging  operations.  The  Osage  UIC 
office  may  waive  or  reduce  the  5-day 
notice  requirement  when  a  qualified 
EPA  representative  is  available  to 
witness  the  plugging  operation.  The 
following  information  must  be  submitted 
as  part  of  the  notification: 

(1)  Type  and  number  of  plugs  to  be 
used; 

(2)  Elevation  of  top  and  bottom  of 
each  plug; 

(3)  Method  of  plug  placement  and 

(4)  Type,  grade  and  quantity  of 
cement  to  be  used. 

(d)  The  well  shall  be  kept  full  of  mud 
as  casing  is  removed.  No  surface  casing 
shall  be  removed  without  written 
approval  from  the  Regional 
Administrator. 


(e)(1)  if  surface  casing  is  adequately 
set  and  cemented  through  all  freshwater 
zones  (set  to  at  least  50  feet  below  the 
base  of  freshwater),  a  plug  shall  be  set 
at  least  50  feet  below  die  shoe  of  the 
casing  and  extending  at  least  50  feet 
above  the  shoe  of  the  casing,  or 

(2)  If  the  surface  casing  and  cementing 
is  inadequate,  the  well  bore  shall  be 
filled  with  cement  from  a  point  50  feet 
below  the  base  of  fresh  water  to  a  point 
50  feet  above  the  shoe  of  the  surface 
casing,  and  any  additional  plugs  as 
required  by  the  Osage  UIC  o^ice  and/or 
the  Osage  Agency. 

(3)  In  all  cases,  the  top  20  feet  of  the 
well  bore  below  3  feet  of  ground  surface 
shall  be  filled  with  cement.  Surface 
casing  shaD  be  cut  off  3  feet  below 
ground  surface  and  covered  with  a 
secure  steel  cap  on  top  of  the  surface 
pipe.  The  remaining  3  feet  shall  be  filled 
with  dirt. 

(f)(1)  Except  as  provided  in  paragraph 
(f)(2)  of  this  section,  each  producing  or 
receiving  formation  shall  be  sealed  off 
with  a  50-foot  cement  plug  placed  at  the 
base  of  the  formation  and  a  50-foot 
cement  plug  placed  at  the  top  of  the 
formation. 

(2)  The  requirement  in  paragraph  (f)(1) 
of  this  section  does  not  apply  if  the 
producing/receiving  formation  is 
already  sealed  o^  nam  the  well  bore 
with  adequate  casing  and  cementing 
behind  casing,  and  casing  is  not  to  be 
removed,  or  the  only  openings  from  the 
producing/receiving  formation  into  the 
well  bore  are  perforations  in  the  casing, 
and  the  annulus  between  the  casing  and 
the  outer  walls  of  the  well  is  filled  with 
cement  for  a  distance  of  50  feet  below 
the  base  of  the  formation  and  50  feet 
above  the  top  of  the  formation.  When 
such  conditions  exist,  a  bridge  plug 
capped  with  10  feet  of  cement  set  at  the 
top  of  the  producing  formation  may  be 
used. 

(g)  When  specified  by  the  Osage  UIC 
office,  any  uncased  hole  below  the  shoe 
of  any  casing  to  be  left  in  the  well  shall 
be  filled  with  cement  to  a  depth  of  at 
least  50  feet  below  the  casing  shoe,  or 
the  bottom  of  the  hole,  and  the  casing 
above  the  shoe  shall  be  filled  with 
cement  to  at  least  50  feet  above  the  shoe 
of  the  casing.  If  the  well  has  a  screen  or 
liner  which  is  not  to  be  removed,  the 
well  bore  shall  be  filled  with  cement 
frxjm  the  base  of  the  screen  or  liner  to  at 
least  50  feet  above  the  top  of  the  screen 
or  liner. 

(h)  All  intervals  between  cement  plugs 
in  the  well  bore  shall  be  filled  with  mud. 

(i)  A  report  containing  copies  of  the 
cementing  tickets  shall  be  submitted  to 
BIA  within  10  days  of  plugging 
completion. 


(j)  A  surety  bond  must  be  on  file  with 
the  Bureau  of  Indian  Affairs  (BIA).  and 
shall  not  be  released  until  the  well  has 
been  properly  plugged  and  the  Regional 
Administratior  has  agreed  to  the  release 
of  the  bond. 

9 147.2906    Emergency  permits. 

(a)  An  emergency  permit  may  be 
issued  if: 

(1)  There  will  be  an  imminent  health 
hazard  unless  an  emergency  permit  is 
issued;  or 

(2)  There  will  be  a  substantial  and 
irretrievable  loss  of  oil  and  gas 
resources,  timely  apphcation  for  a 
permit  could  not  practicably  have  been 
made,  and  injection  will  not  result  in 
movement  of  fluid  into  an  USDW;  or 

(3)  There  will  be  a  substantial  delay  in 
oil  or  gas  production,  and  injection  will 
not  result  in  movement  of  fluid  into  an 
USDW. 

(b)  Requirements. — (1)  Permit 
duration,  (i)  Emergency  permits  issued 
to  avoid  an  imminent  health  threat  may 
last  no  longer  than  the  time  necessary  to 
prevent  the  hazard. 

(ii)  Emergency  permits  issued  to 
prevent  a  substantial  and  irretrievable 
loss  of  oil  or  gas  resources  shall  be  for 
no  longer  than  90  days,  unless  a 
complete  permit  application  has  been 
submitted  during  that  time;  in  which 
case  the  emergency  permit  may  be 
extended  until  a  final  decision  on  the 
permit  application  has  been  made. 

(iii)  Emergency  permits  to  avoid  a 
substantial  delay  in  oil  or  gas 
production  shall  be  issued  only  after  a 
complete  permit  application  has  been 
submitted  and  shall  be  elective  until  a 
final  decision  on  the  permit  applicaiton 
is  made. 

(2)  Notice  of  the  emergency  permit 
will  be  given  by  the  Regional 
Administrator  according  to  the  notice 
procedure  for  a  draft  permit  within  10 
days  after  issuance. 

(3)  An  emergency  permit  may  be  oral 
or  written.  If  oral,  a  written  emergency 
permit  must  be  issued  within  five 
calendar  days. 

9  147.2907    Confidentiality  of  information. 

(a)  The  following  information  cannot 
be  claimed  confidential  by  the 
submitter: 

(1)  Name  and  address  of  permit 
applicant  or  permittee. 

(2)  Information  concerning  the 
existence,  absence  or  level  of 
contaminants  in  drinking  water. 

(b)  Other  information  claimed  as 
confidential  will  be  processed  in 
accordance  with  40  CFR  Part  2. 
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|147.2Mt    AquWfWtnpMoiw. 

(a)  After  notice  and  opportunity  for  a 
pubbc  hearing,  tiie  Administrator  may 
designate  any  aquifer  or  part  of  an 
aquifer  as  an  exempted  aquifer. 

(b)  An  aquifer  or  its  portion  that  meets 
the  deflnition  of  a  USDW  may  be 
exempted  by  EPA  from  USDW  status  if 
the  following  conditions  are  met: 

(1)  it  does  not  currently  serve  as  a 
source  of  drinking  water,  and 

(2)  it  cannot  now  and  will  not  in  the 
future  serve  as  a  source  of  drinking 
water  because: 

(i)  it  is  hydrocarbon  producing,  or  can 
be  demonstrated  by  a  permit  applicant 
as  a  part  of  a  permit  application  for  a 
Class  n  operation  to  contain 
hydrocarbons  that  are  expected  to  be 
conunerdally  producible  (based  on 
historical  production  or  geologic 
information);  or 

(ii)  it  is  situated  at  a  depth  or  location 
which  makes  recovery  of  water  for 
drinldng  water  purposes  economically 
or  technologically  impractical;  or 

(iii)  it  is  so  contaminated  that  it  would 
be  economically  or  technologically 
impractical  to  render  that  water  fit  for 
human  consumption;  or 

(3)  the  Total  Dissolved  Solids  content 
of  the  groundwater  is  more  than  3,000 
and  less  than  10,000  mg/l  and  it  is  not 
reasonably  expected  to  supply  a  public 
water  system. 


i147jn»    Auttwrbatlon  of  existing  1 
byn*. 

All  existing  Class  U  injection  wells 
(weMs  authorized  by  BIA  and 
constructed  or  completed  on  or  before 
the  effective  date  of  the  Osage  UIC 
program)  are  hereby  authorized.  Owners 
or  operators  of  wells  authorized  by  rule 
most  comply  with  the  provisions  of 
iS  147.2903. 147.2905, 147.2907,  and 
147JZ910  through  147.2915. 


1147.2910    Ouraiaaof 
rut*. 


«»y 


Existing  Class  II  injuction  wells  are 
authorized  for  the  life  of  the  well, 
subject  to  the  obligation  to  obtain  a 
permit  if  spedficaUy  required  by  the 
Regional  Administrator  pursuant  to 
1147,2915. 

$147.2911    Construction  rsquirwiMfits  for 
wsMe  auHiortzed  by  nile. 

All  Class  n  wells  shall  be  cased  and 
cemented  to  prevent  movement  of  fluids 
into  USDWs.  The  Regional 
Administrator  shall  review  inventory 
information,  data  submitted  in  peimit 
applications,  and  other  records,  to 
determine  the  adequacy  of  construction 
(completion)  or  existing  injection  wells. 
At  the  Regional  Administrator's 
discretion,  well  casing  and  cementing 


may  be  considered  adequate  if  it  meets 
the  BIA  requirements  that  were  in  effect 
at  the  time  of  construction  (completion) 
and  will  not  result  in  movement  of  fluid 
into  an  USDW.  If  the  Regional 
Administrator  determines  that  the 
construction  of  a  well  authorized  by  rule 
is  inadequate,  he  shall  require  a  permit, 
or  he  shall  notify  the  owner/operator 
and  the  owner/operator  shall  correct  the 
problem  according  to  instructions  from 
the  Regional  Adoiinistrator.  All 
corrections  must  be  completed  within 
one  year  of  owner/operator  notification 
of  inadequacies. 

1 147.2912    Operating  re<|ulrenwnts  for 
weNe  Mrtttortzed  by  rule. 

(a)  Each  well  authorized  by  rule  must 
have  mechanical  integrity.  Mechanical 
integrity  must  be  demonstrated  within 
five  years  of  program  adoption.  The 
Regional  Administrator  will  notify  the 
well  owner/operator  three  months 
before  proof  of  mechanical  integrity 
must  be  submitted  to  EPA.  The  owner/ 
operator  must  contact  the  Osage  UIC 
office  at  least  five  days  prior  to  testing. 
The  owner/operator  may  perform  the 
mechanical  integrity  test  prior  to 
receiving  notice  from  the  Regional 
Administrator,  provided  the  Osage  UIC 
office  is  notified  at  least  five  days  in 
advance.  Conditions  of  both  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  must  be 
met 

(1)  There  is  no  significant  leak  in  the 
casing,  tubing  or  packer.  This  may  be 
shown  by  the  following: 

(i)  Performance  of  a  pressure  test  of 
the  casing/tubing  aimulus  to  at  least  200 
psi,  or  the  pressure  specified  by  the 
Regional  Administrator,  to  be  repeated 
thereafter,  at  five  year  intervals,  for  the 
life  of  the  well  (pressure  tests  conducted 
during  weO  operation  shall  maintain  an 
injection/annulus  pressure  differential 
of  at  least  100  psi  Oirough  the  tubing 
length);  or 

(ii)  Maintaining  a  positive  gauge 
pressure  on  the  casing/tubing  annulus 
(filled  with  liquid)  and  monitoring  the 
pressure  monthly  and  reporting  of  the 
pressure  information  annually;  or 

(iii)  Radioactive  tracer  survey;  or 

(iv)  for  enhanced  recovery  wells, 
records  of  monitoring  showing  the 
absence  of  significant  changes  in  the 
relationship  between  injection  pressure 
and  injection  flow  rate  at  the  well  head, 
following  an  initial  pressure  test  as 
described  by  Paragraph  (a)(l)(i]  or  (v)  of 
this  section;  or 

(v)  Testing  or  monitoring  programs 
approved  by  the  Regional  Administrator 
on  a  case-by-case  basis,  and 

(2)  There  is  no  significant  fluid 
movement  into  a  USDW  through  vertical 


channels  adjacent  to  the  well  bore.  This 
may  be  shown  by  any  of  the  following: 

(i)  Cementing  records  (need  not  be 
reviewed  every  five  years); 

(ii)  Tracer  Survey  (in  appropriate 
hydrogeologic  settings;  must  be  used  in 
conjunction  with  at  least  one  of  the 
other  alternatives); 

(ijii)  Temperature  log; 

(iv)  Noise  log;  or 

(v)  Other  tests  deemed  acceptable  by 
the  Regional  Administrator. 

(b)  Injection  pressure  at  the  wellhead 
shall  be  limited  so  that  it  does  not 
initiate  new  fractures  or  propagate 
existing  fractures  in  the  confining  zone 
adjacent  to  any  UDSW. 

(1)  For  existing  Qass  U  salt  water 
disposal  wells.  The  owner/operator 
shall,  except  during  well  stimulation, 
use  an  injection  pressure  at  the 
wellhead  no  greater  than  the  pressure 
calculated  by  using  the  following 
formula: 

Pm=(0.75-0.433Sg)d 

where: 

Pm= injection  pressure  at  the  wellhead  in 

pounds  per  square  inch 
Sg= specific  gravity  of  injected  fluid 

(imitless) 
d= injection  depth  in  feet 

Owner/operator  of  wells  shall  comply 
with  the  above  injection  pressure  limits 
no  later  than  one  year  after  the  effective 
date  of  this  regulation. 

(2)  For  existing  Class  II  enhanced 
recovery  wells,  the  owner  or  operator 

(i)  Shall  use  an  injection  pressure  no 
greater  than  the  pressure  established  by 
the  Regional  Administrator  for  the  field 
or  formation  in  which  the  well  is 
located.  The  Regional  Administrator 
shall  establish  such  a  maximum 
pressure  after  notice,  opportunity  for 
comment,  and  opportunity  for  a  public 
hearing  according  to  the  provisions  of 
Part  124,  Subpart  A  of  this  chapter,  and 
will  inform  owners  and  operators  in 
writing  of  the  appUcable  maximum 
pressure. 

(ii)  Prior  to  such  time  as  the  Regional 
Administrator  establishes  rules  for 
maximum  injection  pressures  t>ased  on 
data  provideid  pursuant  to  paragraph 
(b)(2](ii)(B)  of  this  section  the  owner/ 
operator  shall: 

(A)  Limit  injection  pressure  at  the 
wellhead  to  a  value  which  will  not 
initiate  new  fractures  or  propagate 
existing  fractures  in  the  confining  zone 
adjacent  to  any  USDW;  and 

(B)  Submit  data  acceptable  to  the 
Regional  Administrator  which  defines 
the  fracture  pressure  of  the  formation  in 
which  injection  is  taking  place.  A  single 
test  may  be  submitted  on  behalf  of  two 
or  more  operators  conducting  operations 
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in  the  same  formation,  if  the  Regional 
Administrator  approves  such 
submission.  The  data  shall  be  submitted 
to  the  Regional  Administrator  within 
one  year  of  the  effective  date  of  this 
program. 

(c)  Injection  wells  or  projects  which 
have  exhibited  failure  to  confine 
injected  fluids  to  the  authorized 
injection  zone  or  zones  may  be  subject 
to  restriction  of  injection  volume  and 
pressure,  or  shut-down,  until  the  failure 
has  been  identified  and  corrected. 

(The  information  collection  requirements 
contained  in  paragraphs  (a)(i]  (iiHv)  and 
(a)(2)  (iHv)  were  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2040.0042) 

S  147.2913    Monitoring  and  reporting 
requirements  for  wells  autttorlzed  l>y  rule. 

(a)  The  owner/operator  has  the  duty 
to  submit  inventory  information  to  the 
Regional  Administrator  upon  request. 
Such  request  may  be  a  general  request 
to  all  operators  in  the  County  (eg., 
public  notice,  or  mailout  requesting 
verification  of  information). 

(b)  The  operator  shall  monitor  the 
injection  pressure  (psi)  and  rate  (bbl/ 
day)  at  least  monthly,  with  the  results 
reported  annually.  The  annual  report 
shall  specify  the  types  of  methods  used 
to  generate  the  monitoring  data. 

(c)  The  owner/operator  shall  notify 
the  Osage  UIC  office  within  30  days  of 
any  mechanical  failure  or  down-hole 
problems  involving  well  integrity,  well 
workovers,  or  any  noncompliance.  As 
required,  operators  must  apply  for  and 
obtain  a  workover  permit  from  the 
Bureau  of  Indian  Affairs  Osage  Agency 
before  reentering  an  injection  well.  If  the 
condition  may  endanger  an  USDW.  the 
owner/operator  shall  notify  the  Osage 
UIC  office  orally  within  24  hours,  with 
written  notice  including  plans  for  testing 
and/or  repair  to  be  submitted  within 
five  days.  If  all  the  information  is  not 
available  within  five  days,  a  followup 
report  must  be  submitted  with  30  days. 

(d)  The  owner/operator  shall 
determine  the  nature  of  injected  fluids 
initially,  when  the  nature  of  injected 
fluids  is  changed  or  when  new 
constituents  are  added.  The  records 
should  reflect  the  source  of  character  of 
the  new  fluid  and  the  date  changes  were 
made. 

(e)  The  owner/operator  shall  retain  all 
monitoring  records  for  three  years, 
unless  an  enforcement  action  is  pending, 
and  then  until  three  years  after  the 
enforcement  action  has  been  resolved. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2040-4)042) 


9147.2914    Corrective  action  fort 
autt>orized  by  rule. 

Based  on  the  Regional  Administrator's 
discretion,  corrective  action  to  prevent 
movement  of  fluid  into  a.  USDW  may  be 
required  for  improperly  sealed, 
completed  or  abandoned  wells  (i.e., 
wells  or  well  bores  which  may  provide 
and  avenue  for  fluid  migration  into  a 
USDW)  within  the  zone  of  endangering 
influence  (as  defined  in  147.2904.  Area 
of  Review)  of  an  injection  well 
authorized  by  rule. 

(a)  EPA  will  notify  the  operator  when 
corrective  action  is  required.  Corrective 
action  may  include: 

(1)  Well  modifications:  ** 
(i)  Recementing; 

(ii)  Workover; 

(iii)  Reconditioning; 

(iv)  Plugging  or  replugging; 

(2)  Limitations  on  injection  pressure  to 
prevent  movement  of  fluid  into  an 
USDW: 

(3)  A  more  stringent  monitoring 
program;  and/or  ^  ■ 

(4)  Periodic  testing  of  other  wells  to 
determine  if  significant  movement  of 
fluid  has  occtured. 

(b)  If  the  monitoring  discussed  in 
paragraphs  (a)(3]  or  (a)(4}  of  this  section 
indicate  the  potential  endangerment  of 
an  USDW.  then  action  as  described  in 
paragraphs  (a)(1)  or  (a)(2]  of  this  section 
must  be  taken. 

§147.2915    Requiring  a  permit  of  wells 
authorized  by  rule. 

(a)  The  Regional  Administrator  may 
require  the  owner  or  operator  of  any 
well  authorized  by  rule  to  apply  for  an 
individual  or  area  permit.  The  Regional 
Administrator  shall  notify  the  owner/ 
operator  in  writing  that  a  permit 
application  is  required.  The  notice  shall 
contain: 

(1)  Explanation  of  need  for 
apphcation; 

(2)  Application  form  and,  if 
appropriate,  a  list  of  additional 
information  to  be  submitted;  and 

(3)  Deadline  for  application 
submission. 

(b)  Cases  in  which  the  Regional 
Administrator  may  require  a  permit 
include: 

(1)  The  owner  or  oj»erator  is  not  in 
compliance  with  provisions  of  the  rule; 

(2)  Injection  well  is  no  longer  within 
the  category  of  wells  authorized  by  rule; 

(3)  Protection  of  USDWs  requires  that 
the  injection  operation  be  regulated  by 
requirements  which  are  not  contained  in 
the  rule;  or 

(4)  Discretion  of  Regional 
Administrator. 

(c)  Injection  is  no  longer  authorized  by 
rule  upon  the  effective  date  of  a  permit 
or  permit  denial,  or  upon  failure  of  the 


owner/operator  to  submit  an  application 
in  a  timely  manner  as  specified  in  the 
notice  described  in  paragraph  (a)  of  this 
section. 

(d)  Any  owner/ op>erator  authorized  by 
rule  may  request  to  be  excluded  from 
the  coverage  of  the  rules  by  applying  for 
an  individual  or  area  UIC  permit 

S  147.2916    Coverage  of  pennitting 
re<|ulreinenta. 

The  owner  or  operator  of  a  new  Class 
il  injection  well  or  any  other  Class  II 
well  required  to  have  a  permit  in  the 
Osage  Mineral  Reserve  shall  comply 
with  the  requirements  of  S  9  147.2903. 
147.2907. 147.2918.  through  147.2928. 

§147.2917    Duration  of  permlta. 

Unless  otherwise  specified  in  the 
permit,  the  permits  will  be  in  effect  until 
the  well  is  plugged  and  abandoned  or 
the  permit  terminated.  The  Regional 
Adininistrator  will  review  each  issued 
permit  at  least  once  every  five  years  to 
determine  whether  it  should  be  modified 
or  terminated. 

§147.2919    Permit  appBcation  Information. 

(a)  The  owner/operator  must  submit 
the  original  and  three  copies  of  the 
permit  application,  with  two  complete 
sets  of  attachments,  to  the  Osage  UIC 
office.  The  appUcation  should  be  signed 
by  the  owner/ operator  or  a  duly 
authorized  representative.  The 
application  should  also  include 
appropriate  forms  (i.e..  BIA's 
Application  for  Operation  or  Report  on 
Wells  and  EPA's  permit  application). 
The  applicant  has  the  burden  of  proof  to 
show  that  the  proposed  injection 
activities  will  not  endanger  USDWs. 

(b)  The  application  shall  include  the 
information  listed  below.  Information 
required  by  paragraphs  (b)  (5).  (7).  or  (9) 
of  this  section  that  is  contained  in  EPA 
or  BIA  files  may  be  included  in  the 
application  by  reference. 

(1)  Map  using  township-range  sections 
showing  the  area  of  review  and 
identifying  all  wells  of  public  record 
penetrating  the  injection  interval. 

(2)  Tabulation  of  data  on  the  wells 
identified  in  paragraph  (b)(1)  of  this 
section,  including  location,  depth,  date 
drilled,  and  record  of  plugging  and/or 
completion. 

(3)  Operating  data: 

(i)  maximum  and  average  injection 
rate; 

(ii)  maximum  and  average  injection 
pressure; 

(iii)  whether  operation  is  on  cyclic  or 
continuous  operation  basis:  and 

(iv)  source  and  appropriate  analysis  of 
injected  fluids,  including  total  dissolved 
solids,  chlorides,  and  additives. 


% 


45314     Fedwal  Registec  /  Vd.  49,  No.  222  /  Thursday,  November  15,  1984  /  Rules  and  Regulations 


(4)  Geologic  data  on  the  injection  and 
confining  zones,  including  faulta, 
geological  name,  thickness  permeability, 
depth  and  lithologic  description. 

(5)  Depth  to  base  of  ^sh  water. 

(6)  Schematic  drawings  of  the  surface 
and  subsurface  details  of  the  well, 
showing: 

(i)  Total  depth  or  plug-back  depth; 

(ii)  Depth  to  top  and  bottom  of 
injection  interval; 

(iii)  Depths  to  tops  and  bottoms  of 
casing  and  cemented  intervals,  and 
amount  of  cement  to  be  used; 

(iv)  Size  of  casing  and  tubing,  and 
depth  of  packer  and 

(v)  Hole  diameter. 

(7)  Proof  that  surety  bond  has  been 
filed  with  the  BIA  Superintendent  in 
accordance  with  25  CFR  i  228.6.  A 
surety  bond  must  be  maintained  until 
the  well  has  been  properly  plugged. 

(8)  Vertification  of  pubhc  notice, 
consisting  of  a  list  showing  the  names, 
addresses,  and  date  that  notice  of 
permit  application  was  given  or  sent  to: 

(i)  the  surface  land  owner 

(ii)  tenants  on  land  where  injection 

well  is  located  or  proposed  to  be 

located;  and 
(iii)  Bach  operator  of  a  producing 

lease  within  one-balf  mile  of  the  wcU 

location. 

(9)  AU  available  logging  and  testing 
data  on  the  well  (for  exisbng  wells,  Le., 
wells  to  be  converted  or  wells 
previously  authorized  by  rule). 

(Approved  by  the  Office  of  Management  and 
BiK^t  under  control  number  2040-0042) 

{ 147.2919    CuMaliiictlow  raquirwiMnts  tar 
weSs  aullioflxsd  by  paimlL 

(a)  All  Class  U  wells  shall  be  sited  so 
that  they  inject  into  a  formation  that  is 
separated  from  any  USDW  by  a 
confining  zone  free  of  known  open  faults 
or  fractures  mthin  the  area  of  review. 

(b)  All  Class  n  wells  shall  be  cased 
and  cemented  to  prevent  movement  of 
fluids  into  or  between  USDWs. 
Requirements  shall  be  based  on  the 
depth  to  base  of  fresh  water,  and  the 
depth  to  the  injection  zone.  Newly 
drilled  Class  n  wells  must  have  surface 
casing  set  and  cemented  to  at  least  50 
feet  below  the  base  of  fresh  water,  or 
the  equivalent  (e.g.,  long  string  cemented 
to  surlFace).  At  the  Regional 
Administrator's  discretion,  the  casing 
and  cementing  of  wells  to  be  converted 
may  be  considered  adequate  if  they 
meet  the  BIA  requirements  that  were  in 
effect  at  the  time  of  construction 
(completion),  and  will  not  result  in 
movement  of  fluid  into  a  USDW. 

(c)  Owner/operators  shall  provide  a 
standard  female  fitting  with  cut-off 
vahres,  connected  to  the  tubing  and  the 
tubing/ casing  annahu  so  that  the 


injection  pressure  and  annulus  pressure 
may  be  measured  by  an  EPA 
representative  by  attaching  a  gauge 
having  a  standard  male  fitting. 

(d)  No  owner  or  operator  may  begin 
construction  of  a  new  well  until  a  permit 
authorizing  such  construction  has  been 
issued,  unless  such  construction  is 
otherwise  authorized  by  an  area  permit. 

§  147.2920    Operating  raqutramants  tor 
wralls  authortiad  by  parmft. 

(a)  For  new  Class  II  wells,  injection 
shall  be  through  adequate  tubing  and 
packer.  Packer  shall  be  run  on  the  tubing 
and  set  inside  the  casing  within  75  feet 
of  the  top  of  the  injection  interval.  For 
existing  Class  II,  wells,  injection  shall  be 
through  adequate  tubing  and  packer,  or 
according  to  alternative  operating 
requirements  approved  by  the  Regional 
Acbninistrator,  as  necessary  to  prevent 
the  movement  of  fhiid  into  a  USDW. 

(b)  Each  well  must  have  mechanical 
integrity.  Mechanical  integrity  of  the 
injection  well  must  be  shown  prior  to 
operation.  The  owner/operator  must 
notify  the  Osage  UIC  ofHce  at  least  Bve 
days  prior  to  mechanical  integrity 
testing.  Conditions  of  both  Paragraphs 
(b)(1)  and  (b)(2)  of  this  Section  must  be 
met. 

(1)  There  is  no  significant  leak  in  the 
casing,  tubing  or  packer.  This  may  be 
shown  by  the  following: 

(i)  Performance  of  a  pressure  test  of 
the  casing/tubing  annulus  to  at  least  200 
psi,  or  the  pressure  specified  by  the 
Regional  Administrator,  to  be  repeated 
thereafter,  at  five  year  intervals,  for  the 
life  of  the  well  (Pressure  tests  conducted 
during  well  operation  shall  maintain  an 
injection/ annulus  pressure  differential 
of  at  least  100  psi  throughout  the  tubing 
length);  or 

(ii)  Maintaining  a  positive  gauge 
pressure  on  the  casing/tubing  annulus 
(filled  with  liquid)  and  monitoring  the 
pressure  monthly  and  reporting  of  the 
pressure  information  annually;  or 

(iii)  Radioactive  tracer  survey:  or 

(iv)  For  enhanced  recovery  wells, 
record  of  monitoring  showing  the 
absence  of  significant  changes  in  the 
relationship  between  injection  pressure 
and  injection  flow  rate  at  the  wellhead, 
following  an  initial  pressure  test  as 
described  by  Paragraph  (b)(1)  (i)  or  (v) 
of  this  section;  or 

(v)  Testing  or  monitoring  programs 
approved  by  the  Administrator  on  a 
case-by-case  basis,  and 

(2)  There  is  no  significant  fluid 
movement  into  a  USDW  through  vertical 
channels  adjacent  to  the  well  bore.  This 
may  be  shown  by  any  of  the  following: 

(i)  Cementing  records  (need  not  be 
reviewed  every  five  years); 


(ii)  Tracer  survey  (in  appropriate 
hydrogelogic  settings;  must  be  used  in 
conjunction  with  at  least  one  of  the 
other  alternatives); 

(iii)  Temperature  log; 

(iv)  Noise  log;  or 

(v)  Other  tests  deemed  acceptable  by 
the  Administrator. 

(c)  Injection  pressure  at  the  wellhead 
shall  be  limited  so  that  it  does  not 
initiate  new  fractures  or  propagate 
existing  fractures  in  the  confining  zone 
adjacent  to  any  UDSW. 

(d)  Injection  wells  or  projects  which 
have  exhibited  failure  to  confine 
injected  fluids  to  the  authorized 
injection  zone  or  zones  may  be  subject 
to  restriction  of  injected  volume  and 
pressure  or  shut-in,  until  the  failure  has 
been  identified  and  corrected. 

(e)  Operation  shall  not  commence 
until  proof  has  been  submitted  to  the 
Regional  Administrator,  or  an  EPA 
representative  has  witnessed  that  any 
corrective  action  specified  in  the  permit 
has  been  completed. 

9  147.2921    Schaduta  of  compllanca. 

The  permit  may,  when  appropriate, 
specify  a  schedule  of  compliance 
leading  to  compliance  with  the  Safe 
Drinking  Water  Act  and  the  Osage  UIC 
regulations. 

(a)  Any  schedule  of  compliance  shall 
require  compliance  as  soon  as  possible, 
and  in  no  case  later  than  three  years 
after  the  effective  date  of  the  permit. 

(b)  if  a  permit  establishes  a  schedule 
of  compliance  which  exceeds  one  year 
from  the  date  of  permit  issuance,  the 
schedule  shall  set  forth  interim 
requirements  and  the  dates  for  their 
achievement. 

(1)  The  time  between  interim  dates 
shall  not  exceed  one  year. 

(2)  If  the  time  necessary  for 
completion  of  any  interim  requirement  is 
more  than  1  year  and  is  not  readily 
divisible  into  stages  for  completion,  the 
permit  shall  specify  interim  dates  for  the 
submission  of  reports  of  progress 
toward  completion  of  the  interim 
requirements  and  indicate  a  projected 
completion  date. 

(c)  The  permit  shall  be  written  to 
require  that  if  a  schedule  of  compliance 
is  applicable,  progress  reports  be 
submitted  no  later  than  3C  days 
following  each  interim  date  and  the  final 
date  of  compliance. 

$147.2922    Monitoring  and  reporting 
raQulfeinants  tor  weNs  autlKNliad  l>y 


(a)  The  owner/operator  shall  notify 
the  Osage  UIC  office  within  30  days  of 
the  date  on  which  injection  commenced. 
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(b)  The  operator  shall  monitor  the 
injection  pressure  (psi)  and  rate  (bbl/ 
day)  at  least  monthly,  with  the  results 
reported  annually.  The  annua!  reports 
shall  specify  the  types  or  methods  used 
to  generate  the  monitoring  data. 

(c)  The  owner/operator  shall  notify 
the  Osage  UIC  office  within  30  days  of 
any  mechanical  failure  or  down-hole 
problems  involving  well  integrity,  well 
workovers,  or  any  noncompliance. 
(Operators  should  note  the  obligation  to 
apply  for  and  obtain  a  workover  permit 
from  the  Bureau  of  Indian  Affairs  Osage 
Agency  before  reentering  an  injection 
well.)  If  the  condition  may  endanger  an 
USDW,  the  owner/operator  shall  notify 
the  Osage  UIC  officer  orally  within  24 
hours,  with  written  notice  including 
plans  for  testing  and/ or  repair  to  be 
submitted  within  five  days.  If  all  the 
information  is  not  available  within  five 
days,  a  followup  report  must  be 
submitted  within  30  days. 

(d)  The  owner/operator  shall  retain 
all  monitoring  records  for  three  years, 
unless  an  enforcement  action  is  pending, 
and  then  until  three  years  after  the 
enforcement  action  has  been  resolved. 

(e)  The  owner/operator  shall  notify 
the  Osage  UIC  office  in  writing  of  a 
transfer  of  ownership  at  least  10  days 
prior  to  such  transfer. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2040-0042) 

$147.2923    Corractiva  action  tor  waMs 
auttHMlzad  by  parmtt 

Air  improperiy  sealed,  completed  or 
abandoned  wells  (i.e.,  wells  or  well 
bores  which  may  provide  an  avenue  for 
movement  of  fluid  into  an  UDSW) 
within  the  zone  of  endangering  influence 
(as  defined  in  S  147.2904.  Area  of 
Review)  that  penetrate  the  injection 
zone  of  a  Class  II  well,  must  have 
corrective  action  taken  to  prevent 
movement  of  fluid  into  a  USDW. 

(a)  EPA  will  review  completion  and 
plugging  records  of  wells  within  the 
zone  of  endangering  influence  that 
penetrate  the  injection  zone  and  wiU 
notify  the  operator  when  corrective 
action  is  required.  Corrective  action  may 
include: 

(1)  Well  modifications,  including: 
(i)  Recementing; 

(ii)  Workover 

(iii)  Reconditioning;  and/or 

(iv)  Plugging  or  replugging; 

(2)  Permit  conditions  to  limit  injection 
pressure  so  as  to  prevent  movement  of 
fluid  into  a  USDW; 

(3)  A  more  stringent  monitoring 
program:  and/or 

(4)  Periodic  testing  of  other  wells 
within  the  a^ea  of  review  to  determine  if 
significant  movement  of  fluid  has 
occurred.  K  the  monitoring  discussed  in 


paragraph  (aK3)  or  (a)(4)  of  this  section 
indicates  the  potential  endangerment  of 
a  USDW,  then  action  as  described  in 
paragraphs  (a)(1)  or  (a)(2)  of  this  section 
must  be  taken. 

(b)  If  the  Regional  Administrator  has 
demonstrable  knowledge  that  wells 
within  the  zone  of  endangering  influence 
will  not  serve  as  conduits  for  fluid 
movement  into  a  USDW  the  permit  may 
be  approved  without  requiring 
corrective  action.  However,  additional 
monitoring  shall  be  required  to  confirm 
that  no  significant  migration  will  occur. 

$147.2924    Araa  parmita. 

(a)  Area  permits  may  be  issued  for 
more  than  one  injection  well  if  the 
following  conditions  are  met: 

(1)  All  existing  wells  are  described 
and  located  in  the  permit  application; 

(2)  All  wells  are  within  the  same  well 
field,  project  reservoir  or  similar  unit 

(3)  All  wells  are  of  similar 
construction;  and 

(4)  All  wells  are  operated  by  the  same 
owner/ operator. 

(b)  Area  permits  shall  specify: 

(1)  The  area  within  which  injection  is 
authorized;  and 

(2)  The  requirements  for  construction, 
monitoring,  reporting,  operation  and 
abandonment  for  all  wells  authorized  by 
the  permit 

(c)  Area  permits  can  authorize  the 
construction  and  operation  of  new  wells 
within  the  permit  area,  if: 

(1)  The  permittee  notifies  the  Regional 
Administrator  in  the  annual  report  of 
when  and  where  any  new  wells  have  or 
will  be  drilled; 

(2)  The  new  wells  meet  the  criteria 
outlined  in  (a)  and  (b)  above;  and 

(3)  The  effects  of  the  new  wells  were 
addressed  in  the  permit  application  and 
approved  by  the  Regional 
Administrator. 

(The  information  collection  requirementa 
contained  in  paragraphs  (a)(l}  and  (c)(1)  were 
approved  by  the  Office  of  Manageinent  and 
Budget  under  control  number  2040-0042] 

$147.2925    Standard  pannit  condHtena. 

(a)  The  permittee  must  comply  with 
all  permit  conditions,  except  as 
authorized  by  an  emergency  permit 
(described  in  S  147.2906). 
Noncompliance  is  grounds  for  permit 
modification,  permit  termination  or 
enforcement  action. 

(b)  The  permittee  has  a  duty  to  hah  or 
reduce  activity  in  order  to  maintain 
compliance  with  permit  conditions. 

(c)  The  permittee  shall  take  aU 
reasonable  steps  to  mitigate  any 
adverse  environmental  impact  resulting 
from  noncompliance. 

(d)  The  permittee  shall  property 
operate  and  maintain  all  facilities 


installed  or  used  to  meet  permit 
conditions.  Proper  operation  and 
maintenance  also  includes  adequate 
operator  staffing  and  trainirtg,  adequate 
funding,  and  adequate  engineering 
capability  available. 

(e)  This  permit  may  be  modified  or 
terminated  for  cause  (see  $  S  147.2927 
and  147.2928).  The  filing  of  a  request  by 
the  permittee  for  a  permit  modification 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance,  does  not  stay  any 
permit  condition. 

(f)  This  permit  does  not  convey  any 
property  rights,  or  any  exclusive 
privilege. 

(g)  The  permittee  shall  furnish,  within 
a  reasonable  time,  information  diat  the 
Regional  Administrator  requests,  for 
determination  of  permit  compliance,  or 
if  cause  exists,  for  permit  modification 
or  termination. 

(h)  The  permittee  shall  allow  EPA 
representatives,  upon  presentation  of 
appropriate  credentials  or  other 
documentation,  to: 

(1)  Enter  permittee's  premises  where  a 
regulated  activity  is  conducted  or 
located,  or  where  records  required  by 
this  permit  are  kept 

(2)  Have  access  to  and  copy  records 
required  by  this  permit 

(3)  Inspect  any  facilities,  equipment 
practices  or  operations  regulated  or 
required  by  this  permit  and 

(4)  Sample  or  monitor  any  substances 
or  parameters  at  any  location  for 
purpose  of  assuring  compliance  with 
this  permit  or  the  SDWA. 

(i)  Monitoring  and  records. 

(1)  Samples  and  monitoring  data  shall 
be  representative  of  injection  activity. 

(2)  Permittee  shall  retain  monitoring 
records  for  three  years. 

(3)  Monitoring  records  shall  include: 
(i)  Date,  exact  place  and  time  of 

sampling  or  measurement 

(ii)  IndividuaKs)  who  preformed  the 
measurements; 

(iii)  Date(s)  analyses  were  performed; 

(iv)  Individual(s)  who  performed  the 
analyses; 

(v)  Analytical  techniques  or  methods 
used,  including  quality  assurance 
techniques  employed  to  insure  the 
generati<m  of  reliable  data;  and 

(vi)  Results  of  analyses. 

(j)  Signatory  requirements.  All 
applications,  reports  or  information 
submitted  to  the  Regional  Administrator 
or  the  Osage  UIC  office  must  be  signed 
by  the  injection  facility  owner/operator 
or  his  duly  authorized  representative. 
The  person  signing  these  documents 
must  make  the  following  certification: 

*1  certify  under  penalty  of  law  that  I 
have  personally  examined  and  am 
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familiar  with  the  information  submitted 
in  this  document  and  all  attachments 
and  that,  based  on  my  Inquiry  of  those 
individuals  immediately  responsible  for 
obtaining  the  information,  I  believe  that 
the  information  is  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibihty  of 
fine  and  imprisonment." 

(k)  Reporting  requirements.  (1)  The 
permittee  shall  notify  the  Regional 
Administrator  as  soon  as  possible  of 
any  planned  changes  to  the  facility. 

(2)  The  permittee  shall  give  advance 
notice  to  the  Regional  Administrator  of 
any  planned  changes  which  may  result 
in  noncompliance. 

(3)  This  permit  is  not  transferable  to 
any  person  except  after  notice  to  the 
Regional  Administrator  in  accordance 
with  S  147.2926. 

(1)  A  new  injection  well  shall  not 
commence  injection  until  construction  is 
complete  and  the  Regional 
Administrator  has  been  notified  of 
completion  of  construction  and  has 
given  his  approval  to  commence 
injection. 

(The  information  collection  requirements 
contained  in  paragraphs  (g)  and  (i)  were 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2040-0042) 

1 147.2926    Pw  mil  tranatara. 

(a)  Permits  may  be  transferred  to 
another  permittee: 

(1)  If  the  current  permittee  notifies  the 
Regional  Administrator  at  least  10  days 
before  the  proposed  transfer  date;  and 

(2]  If  the  notice  includes  a  written 
agreement  between  the  existing  and 
new  permittees  containing: 

(i)  A  specific  date  for  transfer  of 
permit  responsibihty,  coverage  and 
liability;  and 

(ii)  Assurance  that  the  new  permittee 
has  a  surety  bond  on  file  with  BIA;  and 

(3)  If  the  Regional  Administrator  does 
not  respond  with  a  notice  to  the  existing 
permittee  that  the  permit  will  be 
modified. 

(b)  If  the  conditions  in  paragraph  (a) 
of  this  section  are  met,  the  transfer  is 
effective  on  the  date  specified  in 
paragraph  (a)(2)(i). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2040-0042) 

|147.2t27    PannW  modHlcatlon. 

(a)  Permits  may  be  modified  for  the 
following  causes  only  (with  the 
exceptions  listed  in  paragraph  (b]  of  this 
section  regarding  minor  modifications]: 

(1)  There  are  substantial  changes  to 
the  facility  or  activity  which  occurred 
after  permit  issuance  that  justify  revised 
or  additional  permit  conditions. 


(2)  The  Regional  Administrator  has 
received  information  (e.g.,  from 
monitoring  reports,  inspections)  which 
warrants  a  modified  permit. 

(3)  The  regulations  or  standards  on 
which  the  permit  was  based  have 
changed. 

(4)  The  Regional  Administrator  has 
received  notice  of  a  proposed  permit 
transfer. 

(5)  An  interested  person  requests  in 
writing  that  a  permit  be  modified,  and 
the  Regional  Administrator  determines 
that  cause  for  modification  exists. 

(6)  Cause  exists  for  termination  under 
§  147.2928,  but  the  Regional 
Administrator  determines  that  permit 
modification  is  appropriate. 

(b)  Minor  modifications. 

(1)  Minor  modifications  do  not  require 
that  the  procedures  listed  in  paragraph 
(c)  of  this  section  be  followed. 

(2)  Minor  modifications  consist  of: 
(i)  correcting  typographical  errors; 

(ii)  requiring  more  frequent  monitoring 
or  reporting; 

(iii)  changing  ownership  or 
operational  control  (see  §  147.2926, 
Permit  Transfers);  or 

(iv)  changing  quantities  or  types  of 
injected  fluids,  provided: 

(A)  The  facility  can  operate  within 
conditions  of  permit; 

(B)  The  facility  classification  would 
not  change. 

(c)  Modification  procedures. 

(1)  A  draft  permit  shall  be  prepared 
with  proposed  modifications. 

(2)  The  draft  permit  shall  follow  the 
general  permitting  procedures  (i.e., 
public  comment  period,  etc.)  before  a 
final  decision  is  made. 

(3)  Only  the  changed  conditions  shall 
be  addressed  in  the  draft  permit  or 
public  review. 

{147.2928    Pennit  tenninattea 

(a)  Permits  may  be  terminated  for  the 
following  causes  only: 

(1)  Noncompliance  with  any  permit 
condition. 

(2)  Misrepresentation  or  failure  to 
fully  disclose  any  relevant  facts. 

(3)  Determination  that  the  permitted 
activity  endangers  human  health  or  the 
environment. 

(4)  Interested  person  requests  in 
writing  that  a  permit  be  terminated  and 
the  Regional  Administrator  determines 
that  request  is  valid. 

(b)  Termination  procedures.  (1)  The 
Regional  Administrator  shall  issue 
notice  of  intent  to  terminate  (which  is  a 
type  of  draft  permit). 

(2)  Notice  of  intent  to  terminate  shall 
follow  the  general  permitting  procedures 
(i.e.,  public  comment  period,  etc.)  before 
a  final  decision  is  made. 


$147.2929    Admlntetrative  permttting 
procedures. 

(a)  Completeness  review.  (1)  The 
Regional  Administrator  shall  review 
each  permit  application  for 
completeness  with  the  application 
requirements  in  S  147.2918.  The  review 
will  be  completed  in  10  days,  and  the 
Regional  Administrator  shall  notify  the 
applicant  whether  or  not  the  application 
is  complete. 

(2)  If  the  application  is  incomplete,  the 
Regional  Administrator  shall: 

(i)  List  the  additional  information 
needed; 

(ii)  Specify  a  date  by  which  the 
information  must  be  submitted;  and 

(iii)  Notify  the  applicant  when  the 
application  is  complete. 

(3)  After  an  application  is  determined 
complete,  the  Regional  Administrator 
may  request  additional  information  to 
clarify  previously  submitted 
information.  The  application  will  still  be 
considered  complete. 

(4)  If  an  applicant  fails  or  refuses  to 
correct  deficiencies  in  the  application, 
the  permit  may  be  denied  and 
appropriate  enforcement  actions  taken. 

(b)  Draft  permits.  (1)  After  an 
application  is  deemed  complete,  the 
Regional  Administrator  shall  either 
prepare  a  draft  permit  or  notice  of  intent 
to  deny  the  permit  (which  is  a  type  of 
draft  permit).  If  the  Regional 
Administrator  later  decides  the  tentative 
decision  to  deny  was  wrong,  he  shall 
withdraw  the  notice  of  intent  to  deny 
and  prepare  a  draft  permit. 

(2)  A  draft  permit  shall  contain  at 
least  the  following  information: 

(i)  the  standard  permit  conditions  in 
S  147.2925; 

(ii)  any  monitoring  and  reporting 
requirements; 

(iii)  the  construction  and  operation 
requirements;  and 

(iv)  plugging  and  abandonment 
requirements. 

(c)  Statement  of  basis.  (1)  The 
Regional  Administrator  shall  prepare  a 
statement  of  basis  for  every  draft 
permit. 

(2)  The  statement  of  basis  shall  briefly 
"describe  the  draft  permit  conditions  and 

the  reasons  for  them.  In  the  case  of  a 
notice  of  intent  to  deny  or  terminate,  the 
statement  of  basis  shall  give  reasons  to 
support  the  tentative  decision. 

(3)  The  statement  of  basis  shall  be 
sent  to  the  applicant,  and  to  any  other 
person  who  requests  a  copy. 

(d)  Public  notice.  (l)(i)  The  Regional 
Administrator  shall  give  public  notice 
when: 

(A)  a  permit  application  has  been 
tentatively  denied; 

(B)  a  draft  permit  has  been  prepared; 
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(C)  a  hearing  has  been  scheduled;  or 

(D)  an  appeal  has  be«n  granted, 
(ii)  The  applicaat  shall  give  public 

notice  that  he  is  submitting  a  permit 
application. 

(iii)  Public  notice  is  not  required  when 
a  iw^MSt  for  permit  modification  or 
termination  is  denied.  However,  written 
notice  will  be  given  to  the  pennittee  and 
the  requester. 

(iv)  Public  notices  may  include  more 
than  one  permit  or  action. 

(2)(i)  Public  notice  of  a  draft  permit 
(including  notice  of  intent  to  deny)  shall 
allow  at  least  15  days  for  public 
comment. 

(ii)  Public  notice  of  a  hearing  shall  be 
given  at  least  30  days  before  the  hearing. 

(3)(i)  Public  notice  given  by  the 
Regional  Administrator  for  the  reasons 
listed  in  paragraph  (d)(l)(i)  of  this 
section  shall  be  mailed  to  the  applicant 
and  published  in  a  daily  or  weeldy 
paper  of  general  circulation  in  the 
affected  area. 

(ii)  Notice  of  apphcation  submission 
required  by  paragraph  (d)(l)(ii)  of  this 
section  shall  be  given  to  the  suirface 
landowner,  tenants  on  the  land  where 
an  injection  well  is  located  or  is 
proposed  to  be  located,  and  to  each 
operator  of  a  producing  lease  within 
one-half  mile  of  the  well  location  prior 
to  submitting  the  application  to  the 
Regional  Administrator. 

(4)  The  notice  of  application 
submission  in  paragraphs  (d](l)(ii)  and 
(d)(3)(ii)  of  this  section  shall  contain: 

(i)  the  applicant's  name  and  address; 

(ii)  the  legal  location  of  the  injection 
well: 

(iii)  nature  of  activity; 

(iv)  a  statement  that  EPA  will  be 
preparing  a  draft  permit  and  that  there 
will  be  an  opportunity  for  public 
comment;  and 

(v)  the  name  and  phone  number  of 
EPA  contact  person. 

(5)  All  other  notices  shall  contain: 
(i)  the  name,  address,  and  phone 

number  of  the  Osage  UIC  office  and 
contact  person  for  additional 
information  and  copies  of  the  draft 
permit; 

(ii)  name  and  address  of  permit 
applicant  or  permittee; 

(iii)  brief  description  of  nature  of 
activity; 

(iv)  brief  description  of  comment 
period  and  comment  procedures; 

(v)  location  of  the  information 
available  for  public  review;  and 

(vi)  in  the  case  of  a  notice  for  a 
hearing  the  notice  shall  also  include: 

(A)  date,  time,  and  location  of  hearing; 

(B)  reference  to  date  of  previous 
notices  of  the  same  permit;  and 


(C)  brief  description  of  the  purpose  of. 
the  hearing,  induding  rules  and 
procedures. 

(e)  Public  comments.  (1)  During  the 
public  comment  period,  any  person  may 
submit  written  comments  on  the  draft 
permit  and  may  request  a  pubUc 
hearing.  A  reqnest  for  hearing  shall  be  in 
writing  and  state  the  issues  proposed  to 
be  raised  in  the  hearing. 

(2)  The  Regional  Administrator  ahall 
consider  all  comments  when  maldag  the 
final  decision,  and  ahall  respond  to 
comments  after  the  decision  is  made. 
The  response  shall: 

(i)  specify  if  any  changes  were  made 
from  the  draft  permit  to  the  final  permit 
decision,  and  why; 

(ii)  briefly  describe  and  respond  to  all 
significant  comments  on  the  draft  permit 
made  during  the  comment  period,  or 
hearing,  if  held;  and 

(iii)  be  made  available  to  the  public. 

(f)  Public  hearings.  (1)  The  Regional 
Administrator  shall  hold  a  public 
hearing  whenever  he  finds  a  significant 
amount  of  public  interest  in  a  draft 
permit  based  on  the  requests  submitted, 
or  at  his  discretion. 

(2)  Any  person  may  submit  oral  or 
written  statements  and  data  concerning 
the  draft  permit.  The  public  cemment 
period  shall  be  automatically  extended 
to  the  close  of  any  public  hearing  held, 
or  may  be  extended  by  the  hearing 
officer  at  the  hearing. 

(3)  A  tape  recording  or  written 
transcript  of  the  hearing  shall  be  made 
available  to  the  public. 

(g)  Reopening  of  the  comment  period. 

(1)  If  any  of  the  information  submitted 
during  the  public  comment  period  raises 
substantial  new  questions  about  a 
permit  the  Regional  Administrator  may; 

(i)  prepare  a  new  draft  permit 
(ii)  prepare  a  revised  statement  of 
basis;  or 
(iii)  reopen  the  comment  period. 

(2)  Comments  submitted  during  a 
reopened  conunent  period  shall  be 
limited  to  the  substantial  new  questions 
that  caused  its  reopening. 

(3)  Public  notice  about  any  of  the 
above  actions  shall  be  given  and  shall 
define  the  scope  of  the  new  questions 
raised. 

(h)  Issuance  and  effective  date  of  a 
permiL  (1)  After  the  close  of  the 
comment  period  on  a  draft  permit  the 
Regional  Administrator  shall  make  a 
final  permit  decision.  The  Regional 
Administrator  shall  notify  the  applicant 
and  each  person  who  commented  or 
requested  to  receive  notice.  The  notice 
shall  include  reference  to  the  procedures 
for  appealing  a  permit  decision. 

(2)  A  final  permit  decision  shall 
become  effective  30  days  after  giving 
notice  of  the  decision  unless: 


(i)  a  later  date  is  specified  in  the 
notice; 

(ii)  review  is  requested  under 
§  147.2929(j);  or 

(iii)  no  comments  requested  a  rhnr^ 
in  the  draft  permit,  in  which  case  the 
permit  is  effective  immediately  upon 
issuance. 

(i)  Stays  of  contested  permit 
conditions.  If  a  request  for  review  of  a 
final  UIC  permit  S  147.2929(j)  is  granted, 
the  effect  of  the  contested  permit 
conditions  shaU  be  stayed  and  shall  not 
be  subject  to  judicial  review  pending 
final  agency  action.  If  the  permit 
involves  a  new  injection  well  or  project 
the  applicant  shall  be  without  a  permit 
for  the  proposed  well  pending  final 
agency  action.  Uncontested  provisions 
which  are  not  severable  from  those 
contested  provisions  shall  be  stayed 
with  the  contested  provisions. 

(j)  Appeal  of  permits.  (1)  Any  person 
who  filed  comments  on  the  draft  permit 
or  participated  in  the  pubhc  hearing  may 
petition  the  Administrator  to  review  any 
condition  of  the  permit  decision.  Any 
person  who  failed  to  file  comments  or 
participate  in  the  hearing  may  petition 
for  administrative  review  only  to  the 
extent  of  the  changes  from  the 
preliminary  permit  to  the  final  permit 
decision. 

(2)  A  person  may  request  review  of  a 
final  permit  decision  within  30  days 
after  a  final  permit  decision  has  been 
issued.  The  3(X-day  period  within  which 
a  person  may  request  review  begins 
with  the  service  of  notice  of  the 
Regional  Administrator's  final  permit 
decision  unless  a  later  date  is  specified 
in  that  notice. 

(3)  The  petition  requesting  review 
shall  include: 

(i)  A  demonstration  that  the  petition  is 
eligible  under  the  requirements  of 
paragraph  (j](l)  of  this  section:  and. 
when  appropriate, 

(ii)  A  showing  that  the  condition  in 
question  is  based  on: 

(A)  a  finding  of  fact  or  conclusion  of 
layv  that  is  clearly  erroneous:  or 

(B)  an  exercise  of  discretion  or 
important  policy  consideration  which 
the  Administrator,  in  his  discretion, 
should  review. 

(4)  The  Administrator  may  also 
decide,  on  his  initiative,  to  review  any 
condition  of  any  UIC  permit  issued 
under  these  requirements.  The 
Administrator  must  act  under  this 
paragraph  within  30  days  of  the  date 
notice  was  given  of  the  Regional 
Administrator's  action. 

(5)  Within  a  reasonable  time  following 
the  filing  of  the  petition  for  review,  the 
Administrator  shall  issue  an  order  either 
granting  or  denying  the  request  To  the 
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extent  that  review  is  denied,  the 
conditions  of  the  5nal  permit  decision 
become  final  agency  action. 

(6)  PubUc  notice  shall  be  given  by  the 
Regional  Administrator  of  any  grant  of  a 
review  petition  by  the  Administrator. 
Notice  shall  be  sent  to  the  applicant,  the 
person  requesting  the  review, 
appropriate  persons  on  the  Osage 
County  mailing  list  and  to  newspapers 
of  general  circulation  in  the  county.  ■ 
Included  in  the  notice  shall  be  a  briefing 
schedule  for  the  appeal  and  a  statement 
that  any  interested  person  may  file  an 
amicus  brief.  Notice  of  denial  of  the 
review  petition  will  be  sent  only  to  the 
person(s)  requesting  the  review. 


(7)  A  petition  to  the  Administrator, 
under  paragraph  (j)(l]  and  (j)(2)  of  this 
section  is  a  prerequisite  to  the  seeking  of 
judicial  review  of  the  final  agency 
action.  For  purposes  of  judicial  review, 
final  agency  action  occurs  when  a  final 
UIC  permit  is  issued  or  denied  by  the 
Regional  Administrator  and  agency 
review  procedures  are  exhausted.  A 
final  permit  decision  shall  be  issued  by 
the  Regional  Administrator 

(i)  When  the  Administrator  issues 
notice  to  the  parties  involved  that 
review  has  been  denied; 

(ii)  When  the  Administrator  issues  a 
decision  on  the  merits  of  the  appeal  and 


the  decision  does  not  include  a  remand 
of  the  proceedings;  or 

(iii)  Upon  the  completion  of  the 
remand  proceedings  if  the  proceedings 
are  remanded,  unless  the 
Administrator's  remand  order 
specincally  provides  that  the  appeal  of 
the  remand  decision  will  be  required  to 
exhaust  the  administrative  remedies. 

(The  information  collection  requirements 
contained  in  paragraph  (a)(3)  were  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  2040-0042) 
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FEDERAL  MARITIME  COMMISSIOM 

46CFRPart572 

[Docket  Hoc  •4-26  and  M-321 

Rules  Governing  Agreements  by 
Ocesn  Common  Carriers  and  Ott>er 
Persons  Su(>)ect  to  the  Shipping  Act  of 
1904 

AQENCy:  Federal  Maritime  Commission. 
AcnoN:  Final  rule. 


:  This  Final  Rule  revises  and 
supersedes  the  Interim  Rule  on 
agreements  which  implemented  those 
provisions  of  the  Shipping  Act  of  1984 
governing  agreements  by  or  among 
ocean  common  carriers  as  well  as 
certain  marine  terminal  operator 
agreements.  This  Rule  modified  by 
addition,  deletion,  and  revision  the 
Interim  Rule  in  the  areas  of  defmitions, 
exclusions  and  exemptions,  agreement 
format,  reporting  and  record  keeping 
and  the  injformation  requirements  of  the 
Information  Fonq.  In  addition  the 
transitional  rules  regarding  mandatory 
provisions  in  agreements  are  deleted  in 
their  entirety.  The  Rule  also  makes 
various  editorial  technical,  and 
clarifying  changes  in  the  Interim  Rule. 
As  of  this  publication,  all  of  the 
Commission's  interim  regulations  to 
implement  the  1984  Act  are  Hnalized. 
DATE  This  Rule  is  elective  on 
December  15, 1984. 

FOR  FimTHER  INFORMATION  CONTACT 

Robert  D.  Bourgoin.  General  Counsel, 
Federal  Maritime  Commission,  1100  L 
Sti^et.  NW.,  Washington,  D.C.  20573. 
(202)  523-5740 

Joseph  C.  Polking.  Director,  Bureau  of 
Agreements  and  Trade  Monitoring, 
Federal  Maritime  Commission,  1100  L 
Sb«et  tfW^  Washington,  D.C  20573, 
(202)  523-5787 

Robert  A.  Ellsworth,  Director.  Office  of 
Policy  Planning  and  International 
Affairs,  Federal  Maritime 
Commission.  1100  L  Street  NW., 
Washington,  D.C.  20573,  (202)  523- 
5870. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Shipping  Act  of  1984,  Pub.  L  98- 
237,  98  Stat.  67, 46  U.S.C.  app.  1701-1720 
(the  Act  or  the  1984  Act)  was  signed  into 
law  on  March  20, 1984  with  an  effective 
date  of  June  18, 1984.  The  1984  Act 
superseded  the  Shipping  Act,  1916  (1916 
Act)  (46  U.S.C.  app.  801  et  seq.)  with 
respect  to  the  regulation  of  agreements 
by  or  among  ocean  common  carriers, 
and  certain  other  subject  persons,  in  the 
foreign  oceanbom  commerce  of  the 
United  States.  The  Act  makes  significant 


changes  with  regard  to  the  kinds  of 
agreements  that  are  within  its  scope,  the 
mandatory  content  of  certain  kinds  of 
agreements,  the  procedures  for  filing, 
processing,  and  reviewing  agreements, 
and  the  parameters  of  the  antitrust 
immunity  which  it  confers  on 
agreements.  Other  areas  of  significant 
change  include  new  statutory 
definitions,  and  a  somewhat  modified 
exemption  authority.  The  Act  authorizes 
the  requiring  of  periodical  or  special 
reports  as  well  as  the  filing  of 
conference  minutes  and  provides  for 
penalties  for  infiingement  of  its 
provisions. 

The  Act  and  its  legislative  history  set 
forth  certain  policies  to  guide  regulation 
under  the  new  statutory  scheme.  One 
fundamental  purpose  of  the  Act  is  to 
establish  a  nondiscriminatory  regulatory 
process  with  a  minimum  of  government 
intervention  and  regulatory  costs. 
Another  is  to  provide  an  efficient  and 
economic  ocean  transportation  system 
in  harmony  with  international  shipping 
practices.  To  these  ends,  agreements  are 
to  be  reviewed  and  processed  within  a 
fixed  period  of  time  and  generally  will 
become  effective  after  a  short  waiting 
period.  Only  those  pending  agreements 
which  raise  concern  under  the  general 
standard  or  the  conduct  prohibited  by 
section  10  of  the  Act  are  to  be  subjected 
to  injimctive  challenge  in  federal  court 
where  the  Commission  has  the  burden 
of  proof.  The  Act  thereby  places  greater 
emphasis  on  the  subsequent  monitoring 
of  an  agreement  after  it  has  become 
effective  in  order  to  ensure  that 
agreement  operations  are  conducted 
consistent  with  the  requirements  of  the 
Act. 

On  May  29, 1984,  pursuant  to  section 
17(b)  of  the  Act  (46  U.S.C.  app.  1716(b)) 
which  authorizes  the  Commission  to 
prescribe  interim  rules  without  adhering 
to  the  usual  notice  and  comment 
procedures  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  the 
Commission  published  an  Interim  Rtile 
Implementing  those  provisions  of  the 
Act  which  govern  agreements.  Rules 
Governing  Agreements  By  Ocean 
Common  Carriers  and  Other  Persons 
Subject  to  the  Shipping  Act  of  1984, 
Docket  No.  84-26  (49  FR  22296-22318). 
Interested  persons  were  given  90  days  to 
comment  on  the  Interim  Rule.  In 
addition,  interested  persons  were 
afforded  an  opportunity  to  submit 
emergency  comments  addressing  any 
matters  which  might  warrant 
modification  prior  to  the  June  18, 1984 
effective  date.  A  number  of  emergency 
comments  were  received  and  on  June  14, 
1984,  the  Commission  published 


amendments  to  the  Interim  Rule  (49  FR 
24607).' 

SubsequenUy,  during  the  comment 
period,  the  Commission  received 
petitions  from  a  number  of  conferences 
to  suspend  certain  record  keepingand 
reporting  requirements  in  Subpart  G.  On 
September  17, 1984  the  Commission 
published  a  further  amendment  to  the 
Interim  Rule  which  deferred  the 
implementation  of  certain  of  those 
requirements  pending  the  issuance  of  a 
Final  Rule  (49  FR  36371). 

Thirty-nine  filings  were  received  in  > 
Docket  No.  84-26: 14  emergency 
comments  filed  prior  to  June  18, 1984;  23 
final  comments  either  timely  filed  or 
filed  shortly  after  the  deadline  and 
granted  an  extension  of  time  for  filing;  * 
and  two  petitions  seeking  relief  from 
certain  requirements  of  Subpart  G. 
Because  of  the  extensive  number  of 
parties  that  participated  in  this 
proceeding,  comments  are  identified  by 
number  in  the  following  discussion.  A 
list  of  comments  filed  in  Docket  No.  84- 
26  is  provided  in  the  conclusion  to  the 
Supplementary  Information. 

On  September  17, 1984,  again 
piu^uant  to  the  section  17(b)  rulemaking 
authority,  the  Commission  published  a 
third  amendment  to  the  Interim  Rule. 
Amendments  to  Rules  Governing 
Agreements  by  Ocean  Common  Carriers 
and  Other  Persons.  Docket  No.  84-32  (49 
FR  36371).  This  amendment  added  a 
new  I  572.103(g)  to  state  Commission 
policy  regarding  the  completeness  and 
definiteness  with  which  agreement 
authority  must  be  described,  and  a  new 
S  572.406  to  establish  guidelines 
regarding  open-ended  authority  and 
interstitial  authority.  Interested  persons 
were  given  30  days  to  comment  on  this 
amendment.  Ten  timely  comments  were 
received  in  Docket  No.  84-32.  These 
comments  are  also  listed  in  the 
conclusion  to  the  Supplementary 
Information. 

Many  of  the  concerns  raised  in  the 
emergency  comments  and  in  the  Subpart 
G  petitions  filed  in  Docket  No.  84-26 
have  been  addressed  through  changes  in 
the  mandatory  provisions  of  Subpart  H 
and  through  the  temporary  suspension 
of  certain  requirements  in  Subpart  G. 


■The  OfTice  of  Management  and  Budget  (OMB) 
clearance  number  was  also  published  in  the  Federal 
Ragistar  on  June  14.  1984  (49  FR  24521). 

'Several  persons  sought  to  file  late  comments  in 
Docket  No.  84-28  well  after  the  close  of  the 
comment  period  and  these  requests  were  denied. 
For  the  most  part  these  comments  are  either 
repetitious  of  points  already  raised  in  other 
comments  or  are  rendered  moot  by  the 
Commission's  action  regarding  Subpart  H.  For  • 
dilctusion  of  the  reasons  for  rejecting  these  late 
filed  comments  see  the  Commission's  Order  of 
Denial  in  Docket  No.  84-28  dated  October  17. 1964. 
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Matters  raised  in  the  emergency 
comments  and  the  petitions  which  were 
not  addressed  in  the  Jime  amendments 
or  the  September  Order  have  been 
considered  in  connection  with  the 
issuance  of  the  Final  Rule.  Thus,  all 
timely  comments  received  in  Docket 
Nos.  84-26  and  84-32  have  been 
reviewed  and  considered.  The 
Supplementary  Information  discusses 
significant  matters  raised  in  the 
comments.  Any  comments  not  expressly 
mentioned  herein,  have  either  been 
incorporated  as  a  technical  change 
without  discussion  or  have  been  found 
to  be  without  merit  or  irrelevant. 

In  the  discussion  which  follows,  the 
term  Interim  Rule  (designated  Part  572) 
refers  to  the  rules  issued  in  Docket  No. 
84-26,  as  subsequently  amended  and 
suspended,  and  the  amendment  to  Part 
572  issued  in  Jacket  No.  84-32.  The  rule 
which  is  now  published  is  referred  to  as 
the  Final  Rule. 

II.  Discussion  of  Comments  on  Part  572 
and  Appendix  A 

A  number  of  technical  changes  have 
been  made  throughout  Part  572  and 
Appendix  A.  Some  changes  were 
prompted  by  comments  and  others  are 
clarifying  or  technical  changes  made  to 
improve  this  part.  One  change  made 
throughout  has  been  the  substitution  of 
the  phrase  "this  part"  for  phrases  such 
as  "this  rule"  of  "these  rules". 

Subpart  A—General  Provisions 

Subpart  A  contains  provisions  which 
are  of  general  applicability  to  Part  572. 
Specific  sections  state  the  authorities, 
purpose  and  policies  of  Part  572  and 
define  certain  terms. 

Section  572.101    Authority. 

Section  572.101  states  the  statutory 
authorities  for  Part  572.  No  comments 
were  received  on  this  section  and  no 
substantive  changes  have  been  made  to 
it  in  the  Final  Rule. 

Section  572.102    Purpose. 

Section  572.102  states  the  purpose  of 
Part  572,  namely  to  implement  those 
provisions  of  the  Act  which  govern 
agreements  among  ocean  common 
carriers  and  other  subject  entities. 
Comment  38  states  that  the  words 
"other  entities"  should  be  changed  to 
"marine  terminal  operators"  because 
such  operators  are  the  only  entities 
other  than  ocean  common  carriers 
which  are  required  to  file  agreements 
under  the  Act.  This  point  is  well  taken. 
Therefore,  as  a  clarification,  S  572.102  is 
amended  to  recite  the  language  of 
section  4  of  the  Act  which  states  that  the 
Act  applies  to  agreements  by  or  among 
ocean  common  carriecs  and  to 


agreements  among  marine  terminal 
operators  and  among  one  or  more  ocean 
common  carriers.  Marine  terminal 
operator  agreements  subject  to  Part  572 
must  have  a  nexus  with  foreign 
commerce. 

Section  572.103    Policies. 

Section  572.103  sets  forth  the  general 
policies  to  be  followed  in  administering 
the  regulatory  regime  established  by 
Part  572. 

Section  572.103(b)— Section  572.103(b) 
states  that  in  reviewing  agreements     \ 
under  the  general  standard  only  that 
information  which  is  relevant  and 
necessary  to  a  section  6(g)  review  shall 
accompany  particular  types  of 
agreements.  Comment  22  takes  issue 
with  S  572.103(b)  specifically  and 
S  572.103  generally  to  the  extent  that 
they  establish  a  basis  for  requiring  the 
Information  Form  with  certain 
agreement  filings.  The  basis  for  the 
Information  Form  requirement  is 
discussed  below  in  connection  with  the 
comments  to  Subpart  D,  Subpart  F  and 
Appendix  A.  As  indicated  below,  some 
adjustments  have  been  made  in  the 
Information  Form  in  response  to 
comments.  However,  the  basic 
requirement  of  a  Form  is  being  retained. 
Therefore,  there  is  no  need  to  modify  the 
statement  of  policies  with  regard  to 
informational  needs. 

Section  572103(f)— Seciion  572.103(f) 
states  Commission  policy  regarding  the 
need  for  and  means  of  achieving 
compliance  with  the  Act's  requirement 
that  mandatory  provisions  be  included 
in  certain  kinds  of  agreements. 
Comment  22  urges  that  conferences 
continue  to  be  allowed  to  draft  their 
own  mandatory  provisions.  As  indicated 
below  in  the  discussion  of  Subpart  H, 
the  purpose  of  requiring  adoption  of  the 
model  mandatory  provisions  in  Subpart 
H  has  been  achieved,  and  Subpart  H  is 
deleted  from  the  Final  Rule.  Appropriate 
changes  have  been  made  in  the 
statement  of  policy  in  paragraph  (f)  to 
indicate  that  parties  to  conference 
agreements  may  develop  their  own 
mandatory  provisions. 

Section  572.  ld3(g)— Section  572.103(g) 
together  with  {  572.406,  were  added  in 
Docket  No.  84-32  as  new  sections  of 
Part  572.  Section  572.103(g}  states 
Commission  policy  that  agreement  must 
be  clear  and  definite,  must  embody  the 
complete  understanding  of  the  parties, 
and  must  set  forth  the  specific 
authorities  and  conditions  under  which 
the  parties  to  the  agreement  will 
operate. 

Although  Comment  102  expresses 
strong  support  for  inclusion  of 
S  572.103[g),  a  number  of  other 
comments  suggest  that  it  is  vague. 


unnecessary,  or  inappropriate  and 
should  be  deleted  or  modified.  The 
necessity  of  such  a  policy  statement  was 
not  apparent  at  the  time  the  Interim  Rule 
was  issued,  The. principles  set  forth  in 
the  policy  statement  were  well  settled 
under  the  administration  of  the  1916  Act 
and  nothing  in  the  1984  Act  or  its 
legislative  history  indicated  any 
departure  from  those  established 
principles.  However,  the  early 
experience  in  the  administration  of  the 
1984  Act  provided  a  number  of 
significant  instances  in  which  filed 
agreements  contained  unacceptably 
vague,  incomplete  or  indefinite 
statements  of  authority.  It  was  this 
experience  that  prompted  the  addition 
of  §  572.103(g)  and  S  572.406  to  Part  572. 

This  statement  of  policy  merely 
represents  a  codification  of  existing 
policy.  As  a  point  of  clarification,  it 
should  be  noted  that  it  is  not  the  intent 
of  this  section  to  provide  a  basis  for 
imposing  detailed  limits  on  every 
agreement.  Its  purpose  is  to  ensure  that 
a  complete  agreement  is  filed  in 
sufficient  detail  to  conduct  a  meaningful 
review.  However,  no  change  in  the 
language  of  $  572.103(g)  is  necessary 
and  it  is  retained  in  the  Final  Rule.  The 
other  issues  raised  by  the  comments  are 
addressed  below  in  the  discussion  of 
S  572.406. 

Section  572.104    Definitions. 

Section  572.104  lists  definitions  used 
in  Part  572.  Changes  have  been  made  in 
response  to  comments  to  state  more 
precisely  particular  definitions. 

Section  572.104(a) — Agreement. 
Section  572.104(a)  recites  the  definition 
of  agreement.  This  definition  is  amended 
to  include  "cancellation",  thereby 
conforming  the  definition  to  the  statute. 

Section  572.104(b)— Antitrust  Laws. 
Section  572.104(b)  recites  the  definition 
of  "antitrust  laws"  found  in  section  3(2) 
of  the  Act.  Comment  38  states  that  this 
definition  is  used  only  once  in  the 
Interim  Rule  and  should  be  eliminated, 
or,  in  the  alternative,  rephrased  to 
provide  the  United  States  Code  citations 
of  the  referenced  statutes.  This 
definition  was  included  to  improve  the 
efficiency  of  Part  572  as  a  complete 
document  and  for  that  reason  it  shall  be 
retained.  The  definition,  however,  has 
been  modified  to  use  the  United  States 
Code  citations  in  order  to  make  the 
definitions  more  functional. 

Section  572.104(c) — Appendix.  Section 
572.104(c)  defines  the  additional 
material  which  is  appended  to.  and 
constitutes  a  part  of.  an  agreement  as  an 
"appendix".  Comment  22  suggests  that 
the  definition  is  so  narrow  as  to 
preclude  the  use  of  an  appendix  to 
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publish  provisions,  such  as  self-policing 
rules,  which  have  routinely  been 
published  in  an  appendix.  Comment  39 
suggests  that  the  definition,  in 
conjunction  with  other  sections  of  Part 
572.  would  impose  the  full  45-day 
waiting  period  on  "appendices^' 
contents. 

The  use  of  an  appendix  is  explained 
at  S  572.402(f).  which  governs  the 
contents  of  such  an  appendix.  Section 
572.402(f)  is  amended  to  permit  an 
expansion  of  the  use  of  an  appendix. 
The  "appendix"  publication  is  not 
mandatory,  nor  is  there  any  prohibition 
against  the  "appendix"  publication  of 
other  agreement  provisions  whose 
physical  location  is  an  agreement  is  not 
otherwise  specified  in  this  part.  The 
period  of  review  conducted  for  such 
filings  depends  upon  the  substantive 
content  of  the  "appendix"  and  not  its 
form.  Parties  are  not  precluded  from 
routine  use  of  appendices,  unless  the 
particular  provision  is  one  whose 
placement  is  required  elsewhere  in  the 
agreement  pursuant  to  S§  572.402. 
572.501,  and  572.502.  The  Interim  Rule 
definition  fulfills  these  objectives  and  is 
retained. 

Section  57Z104(e}— Common  Carrier. 
Section  572.104(e)  recites  the  definition 
of  the  term  "conunon  carrier"  which  is 
set  forth  in  section  3(6)  of  the  Act.  The 
statutory  definition  is  stated 
conjunctively  rather  than  disjunctively 
and  reqtiires  both  the  assumption  of 
responsibility  for  transportation  and  the 
utilization  of  a  vessel.  Comment  2 
suggests  that  the  word  "and"  be  deleted 
inm  paragraph  (e)(1)  and  replaced  with 
the  word  "or".  Because  this  suggested 
change  would  substantively  alter  the 
statutory  definition  of  a  common  carrier, 
the  change  is  not  appropriate.  The  Final 
Rule  therefore  continues  to  recite  the 
statutory  definition. 

Section  572.104(f) — Conference 
Agreement  Section  572.104(f)  defines  a 
"conference  agreement"  as  one  which 
provides  for  the  collective  fixing  of 
rates,  an  administrative  structure,  and 
the  filing  of  a  common  tariff,  unless 
other  featiu'es  of  the  arrangement  bring 
it  within  the  definition  of  a  consortium, 
joint  service,  pooling,  sailing  or 
transshipment  agreement.  Comment  22 
suggests  that  the  "central  organization" 
element  of  this  definition  does  not 
cleariy  encompass  simple 
administrative  structures.  Comment  28 
also  suggests  that  the  minimal 
administrative  structure  of  agreements 
previously  designated  "rate  agreements" 
is  not  clearly  embraced  by  the 
definition.  This  definition  is  intended  to 
include  rate  agreements.  The  Interim 
Rule  definition  shall  therefore  be  revised 


to  remove  any  implication  that  only  a 
large,  complex  administrative  structure 
would  bring  a  ratemaking  agreement 
within  the  scope  of  this  definition. 

Section  572.104(g) — Consultation. 
Section  572.104(g)  defines  "consultation" 
as  the  process  of  conferring  between 
carriers  and  shippers  for  the  purposes  of 
resolving  commercial  disputes  or 
reducing  malpractices.  Comment  39 
suggests  that  the  definition's  "resolving 
commercial  disputes"  language 
potentially  oversteps  the  "promote  .  .  . 
conmiercial  resolution"  language  of  the 
Act  and  could  be  interpreted  to  impose 
a  requirement  of  binding  arbitration. 

In  response  to  this  suggestion,  the 
definition  in  the  Pinal  Rule  shall  be 
clarified  to  state  that  "consultation" 
means  a  process  whereby  a  conference 
and  a  shipper  confer  for  the  purpose  of 
promoting  the  commercial  resolution  of 
disputes  and/or  the  prevention  and 
elimination  of  the  occurrence  of 
malpractices. 

Section  572.104(i)— Effective 
Agreement  Section  572.104(i)  defines  an 
"effective  agreement"  as  one  approved 
pursuant  to  section  15  of  the  1916  Act  or 
one  permitted  to  become  effective 
pursuant  to  sections  5  and  6  of  the  1984 
Act.  Comment  38  states  that  the  term  is 
not  used  in  Part  572  and  should  be 
deleted.  Comment  24  contends  that  the 
definition  does  not  encompass 
agreements  which  are  exempted  under 
either  the  1984  Act  of  the  1918  Act. 

The  term  "effective  agreement"  is 
used  in  the  definition  of  "modification" 
in  section  572.104(r).  which  in  turn 
supports  sections  572.402  and  572.403. 
Definition  of  the  term  is  retained,  but  its 
scope  is  expanded  to  include  an 
agreement  previously  approved 
pursuant  to  section  15  of  the  1916  Act  or 
effective  pursuant  to  an  exemption 
under  the  1916  Act.  or  filed  and  effective 
pursuant  to  sections  5  and  6  of  the  1984 
Act  or  exempt  pursuant  to  section  16  of 
the  1984  Act. 

Section  S72.104(m) — Interconference 
Agreement  Section  572.104(m)  defines 
an  "interconference  agreement"  as  one 
between  conferences  serving  different 
trades.  Comments  22  and  28  contend 
that  the  definition  is  unnecessarily 
restricted  by  the  "different  trades" 
condition.  These  Comments  have  merit. 
Because  there  is  no  prohibition  against 
an  agreement  between  two  conferences 
in  the  same  trade,  such  an  agreement 
should  be  included  in  the  definition  of 
"interconference  agreements"  and  made 
subject  to  the  requirements  placed  on 
such  agreements  by  the  Act  and  Part 
572.  The  Final  Rule  therefore  simply 
defines  "interconference  agreement"  to 


mean  an  agreement  between 
conferences. 

Section  572. 104(n)— Joint  Service/ 
Consortium  Agreement  Section 
572.104(n)  defines  a  "joint  service"  or 
"consortium"  agreement  as  a  price 
fixing  arrangement  between  ocean 
common  carriers  wherein  the  parties 
operate  generally  as  a  single  carrier, 
under  a  single  operating  name  and  a 
common  operating  management. 

Comment  27  suggests  that  the 
definition  is  too  narrow  and  fails  to 
contemplate  a  situation  where  a  joint 
service  holds  out  service  only  through 
its  participation  in  a  conference  and 
does  not  independently  fix  its  own  rates 
or  publish  its  own  tariff.  Comment  22 
also  contends  that  a  joint  service  does 
not  always  include  all  of  the  attributes 
prescribed  by  the  Interim  Rule 
definition. 

The  1984  Act  refers  to  joint  service/ 
consortia  but  does  not  define  these 
terms.  In  the  interest  of  providing  the 
industry  some  guidance  in  this  area,  we 
have  developed  a  definition  as 
consistent  as  possible  with  prior 
convention.  We  believe  that  agreements 
which  engage  in.  or  have  the  authority 
or  potential  to  engage  in.  the  activities 
described  in  this  definition  are  properly 
treated  as  a  single  type  of  agreement 
and  denominated  a  "joint  service"  or 
"consortium"  agreement  for  the 
purposes  of  the  Act  and  Part  572.  We 
agree,  however,  that  the  joint  service 
definition  should  be  amended  to  include 
those  agreements  in  which  the  parties 
choose  to  exercise  their  rate  fixing  and 
tariff  authorities  through  participation, 
as  a  single  entity,  in  a  conference  or 
other  duly  authorized  agreement. 
Accordingly,  9  572.104(n)  (2)  and  (3)  are 
revised  to  read:  "(2)  independenUy  fixes 
its  own  rates,  charges,  practices  and 
conditions  of  service  or  chooses  to 
participate  in  its  operating  name  in 
another  agreement  which  is  duly 
authorized  to  determine  and  implement 
such  activities;  (3)  independently 
publishes  its  own  tariff  or  chooses  to 
participate  in  its  operating  name  in  an 
otherwise  established  tariff." 

Section  572.104(o) — Marine  Terminal 
Facilities.  Section  572.104(o)  defines  the 
term  "marine  terminal  facilities"  to 
include  off-dock  container  freight 
stations  at  inland  locations.  Comment  38 
urges  the  deletion  of  this  definition 
because  the  term  does  not  otherwise 
appear  in  Part  572. 

This  term  supports  the  definition  of  a 
marine  terminal  operator  in  S  572.104(p). 
It  is  appropriate,  therefore,  to  define  the 
facilities  utilized  by  marine  terminal 
operators  in  order  to  resolve 
uncertainties  as  to  the  Commission's 
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Jurisdiction  over  agreements  governing 
the  use  or  operation  of  such  facilities. 
As  indicated  m  some  of  the  other 
comments,  there  appears  to  be  some 
confusion  concerning  the  facilities  that 
are  provided  by  the  "marine  terminal 
operator"  defined  in  section  3  of  the 
1984  Act. 

Comments  20  and  34  state  that 
Commission  jurisdiction  is  improperly 
expanded  by  defining  the  term  "marine 
terminal  facility"  to  include  off-dock 
container  freight  stations  at  inland 
locations  or  other  similar  facilities  fix>m 
which  cargo  is  tendered  to  a  consignee 
or  received  from  shippers  for  vessel  or 
container  loading.  These  Comments 
suggest  that  Congress  intended  the 
reach  of  the  1984  Act  to  be  no  greater 
than  that  of  the  1916  Act  with  respect  to 
marine  terminals.  Comment  22  argues 
that  the  definition  would  subject 
importers  and  exporters  to  Commission 
regulation  as  marine  terminal  operators 
and  enable  them  to  obtain  antitrust 
immunity  under  the  1984  Act 

Off-dock  container  freight  stations  are 
properly  included  within  the  term   ^. 
"marine  terminal  facilities."  Both  thej 
1984  Act  and  the  1916  Act  refer  to 
terminal  operators  as  persons 
"furnishing  wharfage,  dock,  warehouse, 
or  other  terminal  facilities  in  connection 
with  a  common  carrier  by  water."  As 
Comment  20  acknowledges,  this  phrase 
has  been  construed  under  the  provisions 
of  the  1916  Act  in  Richmond  Transfer 
and  Storage  Company.  20  S.RJt  599,  20 
S.R.R.  177  (1980),  to  include  marine 
terminal  facilities  not  located  on  the 
dock  at  the  water's  edge.  There  is 
nothing  in  the  1964  Act  or  its  legislative 
history  to  indicate  that  Congress 
intended  the  Commission  to  now 
construe  marine  terminal  facilities  so  as 
to  exclude  off-dock  container  freight 
stations.  Accordingly,  the  Commission 
will  not,  as  urged  by  some  comments, 
delete  off-dock  container  freight  stations 
from  the  marine  terminal  facility 
definition  in  §  572.104(o). 

Conmient  28  is  concerned  that 
agreements  for  "pure  labor  services," 
such  as  stevedoring  contracts,  may  be 
made  subject  to  the  filing  requirements 
of  the  1984  Act  because  the  phrase  "and 
services  connected  therewith"  is  used  in 
defining  "marine  terminal  facilities"  in 
§  572.104(o).  Comment  28  misconstrues 
this  definition.  The  "Supplementary 
Information"  to  the  Interim  Rule 
indicated  that  neither  the  term  "marine 
terminal  facility",  nor  the  term  "marine 
terminal  operator",  would  operate  to 
extend  Commission  jurisdiction  over 
stevedoring  or  "pure  labor  services". 
The  phrase  "and  services  connected 
therewith"  is  intended  to  refer  to  those 


labor  services  that  are  incidental  to 
terminal  operators,  such  as  free  time, 
checking,  or  handling.  Accordingly,  the 
suggestion  that  the  above-referenced 
phrase  be  deleted  has  not  been  adopted. 
Section  572.l04(p)— Marine  Terminal 
Operator.  Section  572.104(p),  which 
tracks  the  language  of  the  1984  Act, 
defines  a  "marine  terminal  operator"  as 
a  person: 

.  .  .  engaged ...  in  the  business  of 
furnishing  wharfage,  dock,  warehouse,  or 
other  terminal  facilities  in  connection  with  a 
common  carrier  by  water.  (Emphasis  added).* 

This  definition  shall  be  modified  to 
make  clear  that  shippers,  or  consignees, 
as  well  as  their  facilities,  are  not  made 
subject  to  Part  572  and  the 
Commission's  jurisdiction  merely 
because  the  shippers'  or  consignees' 
facilities  are  used  to  tender  or  received 
proprietary  cargo.  Shippers  or 
consignees,  wrho  for  their  own  or  the 
carrier's  convenience,  tender  or  receive 
proprietary  cargo  at  their  owned  or 
leased  facilities  are  not  engaged  in  the 
business  of  furnishing  terminal  facilities 
in  connection  with  a  common  carrier  by 
water.  Such  shippers  or  consignees 
provide  facilities  to  conunon  carriers 
only  as  an  incidental  element  of  their 
primary  business  concern.  Such 
consignees  and  shippers  do  not  meet  the 
statutory  definition  of  a  marine  terminal 
operator  and  are  not  subject  to  Part  572 
and  the  agreement  provisions  of  tiie  1984 
Act.  Accordingly,  (  572.104(p)  is 
amended  by  adding  a  statement  that  the 
term  "marine  terminal  operator"  does 
not  include  shippers  or  consignees  who 
exclusively  furnish  marine  terminal 
facilities  or  services  in  connection  with 
the  tendering  or  receiving  of  proprietary 
cargo  from  a  common  carrier  by  water. 

Section  572.104(r)— Modification. 
Section  572.104(r)  defines  those  changes 
which  are  interpreted  to  be 
"modifications"  to  agreements  and 
therefore  subject  to  sections  of  Part 372 
dealing  with  "modifications".  Comment 
22  contends  that  "cancellations"  are  not 
properly  includable  in  the  definition. 


'There  is  ■  subtle  but  possible  significant 
difference  between  the  1984  Act's  definition  of 
marine  terminal  operator  and  the  1916  Act's 
definition  of  a  terminal  operator  as  an  "other 
person".  Section  1  of  the  1918  Act  defines  the  term 
"other  person"  af  "any  person  .  .  .  'carrying  on  the 
business  of  forwarding'  or  furnishing  wharfage, 
dock,  warehouse  or  other  terminal  facilities  in 
connection  with  the  common  carrier".  The  terra 
"carrying  on  the  business  of  forwarding"  is  defined 
separately  in  the  1916  Act.  Although  the 
Commission  has  previously  referred  to  terminal 
operators  as  persons  carrying  on  the  Inuiness  of      ^^ 
furnishing  wharfage  dockage  etc.,  the  phrase  "carry 
on  the  business  of  does  not  clearly  modify  the 
language  "furnishing  wharfage,  dockage,  etc"  The 
1984  Act.  on  the  other  hand,  unequivocally  requires 
marine  terminal  operators  to  be  "engaged  in  the 
business  of  furnishing  wharfage,  dockage,  etc" 


The  Act  at  section-3(l)  suggests  a 
distinction  between  "modificatioa"  and 
"cancellation."  Section  572.104(r)  is 
therefore  amended  to  delete  the 
reference  to  "cancellations". 

Section  57Z10*(s)— Non-Vessel- 
Operating  Common  Carrier.  Section 
57Z.lD4(s)  defines  a  common  carrier 
which  does  not  operate  the  vessels  by 
which  the  ocean  transportation  is 
provided  as  a  "non-vessel-operating 
common  canier"  (NVOCQ  and 
establishes  its  relationship  to  the 
underlying  "ocean  common  carrier"  as 
that  of  a  "shipper".  Comment  39 
suggests  that  this  definition  be  modified 
to  expressly  state  that  an  ^A^OCC  is  a 
"common  carrier"  in  its  relationship 
with  the  underlying  shipper.  The  Interim 
Rule  definition,  however,  recites  the 
statutory  definition  and  shall  be 
retained  in  the  Final  Rule. 

Section  572. 104(x)— Port.  Section 
572.104(x)  defines  the  term  "port"  as  the 
place  at  which  an  ocean  common  carrier 
originates  or  terminates  (and/or 
transships]  its  actual  ocean  carriage  of 
cargo  or  passengers  as  to  any  particular 
transportation  movement.  Comment  23 
suggests  certain  revisions  to  the 
definition  of  "port"  as  well  as  to  the 
instructions  to  Part  V(A)  of  the 
Information  Form.  Comment  23  objects 
that  the  way  in  which  the  term  "port 
call"  is  used  in  the  Form  is  overly  broad 
and  imposes  an  enormous  data 
collection  burden.  Certain  revisions 
have  been  made  to  the  Information  Form 
which  should  resolve  this  concera 
Therefore,  there  is  no  need  to  change  the 
definition  of  "port"  in  S  572.104{x). 

Section  S7ZW4{z)— Service  Contract 
Section  572.104(c)  defines  the  term 
"service  contract"  as  used  in  Part  572. 
This  definition  recites  the  definition  set 
forth  in  the  Act  and  makes  no  express 
reference  to  service  contracts  with 
shippers'  associations.  Comment  39 
states  that  this  definition  would  be 
improved  by  expressly  recognizing  the 
authority  of  conierences  to  enter  into 
service  contracts  with  shippers' 
associations.  Comment  39  states  that 
this  change  would  better  reflect  the 
intent  of  the  Act  and  its  legislative 
history.  This  suggestion  has  merit  and 
the  definition  shall  be  amended  as 
suggested. 

Section  572.104(aa) — Shipper.  Section 
572.104(aa)  tracks  section  3(23)  of  the 
Act  and  defines  the  term  shipper  as  an 
owner  or  person  for  whose  account  the 
ocean  transportation  of  cargo  is 
provided  or  the  person  to  whom  delivery 
is  made.  Comment  28  suggests 
clarification  of  the  definition  by  the 
inclusion  of  the  word  "other"  afier  the 
words  "owner  or".  Comment  33  suggests 
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the  addition  of  a  statement  that  the  term 
"shipper"  also  includes  "shippers 
associations".  The  first  suggestion  is 
adopted.  This  revision  should  also 
accoDunodate  the  other  suggestion  that 
the  term  "shipper"  be  expanded  to 
include  shippers'  association. 

Section  572.104(bb)— Shippers' 
Association.  Section  572.104(bb)  recites 
the  statutory  definition  of  a  shippers' 
association.  Comment  33  states  that  this 
definition  should  mal(e  clear  that 
shippers'  associations  are  included 
within  the  meaning  of  the  term 
"shipper"  wherever  that  term  is  used  in 
Part  572.  In  view  of  the  change  made  in 
the  term  "shipper",  no  change  in  this 
definition  is  deemed  necessary.  The 
question  of  whether  a  shippers' 
association  should  be  composed  only  of 
persons  who  are  the  l>eneficial  owners 
of  cargo,  as  noted  in  Comment  22.  is  the 
subject  of  a  pending  petition  and  is  not 
addressed  here. 

Section  S72.104(cc)—Shif^n' 
Requests  and  Complaints.  Section 
572.104(cc)  describes  the  shipper/ 
conference  communications  which 
constitute  "shippers'  requests  and 
complaints"  and  which  are  subject  to 
Part  572.  Comment  39  suggests  that  the 
definition  be  limited  to  written 
communications  and  exclude  misrating 
claims. 

Limiting  shippers'  requests  and 
complaints  in  written  communications 
and  excluding  complaints  pertaining  to 
misratings  is  tmduly  restrictive  and 
unwarranted.  The  matter  of  written 
versus  oral  conununications  is  a 
procedural  matter  better  dealt  with  in 
the  context  of  the  conference's  rules 
regarding  shippers'  requests  and 
complaints.  Moreover,  there  appears  to 
t>e  no  reason  for  excluding  misratings  as 
a  subject  matter  for  shippers'  requests 
and  complaints.  The  handling  of 
misratings  is  a  matter  commonly  dealt 
with  in  tariff  pubhcations  and  as  such 
should  not  be  excluded.  Given  the 
nature  of  misratings,  and  as  long  as  the 
conference  tariff  provides  an  efficient 
and  fair  mechanism  for  their  resolution, 
it  is  doubtful  that  such  matters  would 
come  to  the  conference  as  a  shippers' 
request  or  complaint.  However,  if  the 
tariff  fails  to  provide  an  appropriate 
remedy,  then  the  tariff  itself  is  open  to 
criticism  and  is  a  valid  subject  for  a 
request  or  complaint. 

It  is  also  suggested  that  §  572.104(cc) 
be  expanded  to  include  communications 
involving  service  contracts.  This 
suggestion  has  merit  and  S  572.104(cc] 
has,  therefore,  been  revised  to  provid.e 
that  "shippers'  requests  and  complaints" 
includes  a  communication  from  a 
shipper  to  a  conference  "requesting  to 
enter  into  a  service  contract." 


Section  572. 104(dd)— Space  Charter 
Agreement.  Section  572.104(dd)  defines 
that  combination  of  inter-carrier 
activities  which  constitutes  a  "space 
charter  agreement."  Conunent  28 
suggests  that  there  is  a  possible  overlap 
between  the  "space  charier"  and 
"transshipment"  agreement  definitions 
and  suggests  that  the  definition  of  a 
space  charter  agreement  expressly 
exclude  transshipment  agreements. 

There  is  indeed  some  overlap  between 
the  two  deffaiitions.  This  occ\irs  because 
a  transshipment  agreement  is  a  type  of 
space  charter.  To  specifically  exclude 
them  from  the  definition  of  space 
charter  would  confuse  this  relationship. 
The  suggestion  therefore  is  not  adopted. 

Section  572. 104(ff)— Transshipment 
Agreement.  Section  572.104(ff)  defines 
that  combination  of  inter-carrier 
activities  and  authorities  which  are 
classified  as  "transshipment 
agreements."  Apart  from  the  previously 
discussed  comment  relative  to  the 
overlap  between  "space  charter"  and 
^"transshipment  agreements",  Comment 
38  contends  that  the  "transshipment 
agreement"  definition  is  unused  in  Part 
572  and  should  be  deleted.  The  term 
"transshipment  agreement"  is  used  as 
an  exclusion  in  defining  conference 
agreements  in  S  572.104(f)  (an  exclusion 
cited  in  section  3(7)  of  the  Act).  The  term 
is  also  used  and  components  of  its 
definition  are  repeated  in  the  exemption 
for  "non-exclusive  transshipment 
agreements".  The  definition  therefore 
will  be  retained. 

Subpart  B — Scope 

The  purpose  of  Subpart  B  is  to  set 
forth  those  agreements  which  are 
subject  to  Part  572  and  to  specifically 
list  certain  kinds  of  agreements  to  which 
the  rules  of  Part  572  do  not  apply.  In 
response  to  certain  comments  and  in 
order  to  state  the  distinction  between 
subject  and  non-subject  agreements 
more  clearly.  Subpart  B  is  being 
reorganized  as  two  sections.  Section 
572.201  of  the  Final  Rule  encompasses 
the  agreements  which  were  set  forth  in 
SS  572.201  and  572.202  of  the  Interim 
Rule  and  is  retitled  "Subject 
Agreements."  Section  572.202  of  the 
Final  Rule  includes  those  agreements 
which  were  set  forth  in  S  S  572.203 
through  572.208  of  the  Interim  Rule  and 
is  retitled  "Non-subject  agreements". 

Comment  38  proposes  that  Subpart  B 
be  expanded  to  include  "agreements 
related  to  transportation  to  be 
performed  within  or  between  foreign 
countries."  Comment  22,  on  the  other 
hand,  urges  that  this  same  category  of 
agreements  be  added  as  an  exclusion  in 
Subpart  C. 


Section  5(a)  of  the  Act  expressly 
provides  that  foreign  transportation 
agreements  are  not  required  to  be  filed 
with  the  Commission.  Because  these 
agreements  are  not  subject  to  filing. 
Subpart  B  is  being  modified  to  include 
them  as  agreements  which  are  not 
subject  to  Part  572.  Because  of  this 
addition  of  the  broad  class  of  foreign 
transportation  agreements  in  Subpart  B, 
the  inclusion  of  foreign  inland  : 

agreements  or  foreign  marine  terminal  ' 
agreements  in  Subpart  C  has  been 
eliminated  from  the  Final  Rule.  Foreign 
transportation  agreements  are  not 
subject  to  Part  572. 

Comment  22  argues  that 
transshipment  agreements  fall  within 
the  class  of  foreign  transportation 
agreements  specified  in  section  5(a)  of 
the  Act  and  should  be  excluded  from 
filing.  The  Comment  objects  to 
continued  regulation  of  transshipment 
agreements  whether  exclusive  or  non- 
exclusive. To  the  extent  that  these 
agreements  are  not  subject  to  this  part 
under  section  572.202(c)  or  fall  within 
'  the  exemption  of  section  572.306,  they 
need  not  be  filed.  Other  types  of 
transshipment  agreements,  however,  are 
subject  to  filing  requirements. 

Section  572.201  (redesignated 

§  572.201(a))    Agreements  by  or  Among 

Ocean  Common  Carriers. 

Section  572.201  recites  the  listing  of 
agreements  in  section  4(a)  of  the  Act.  No 
substantive  changes  have  been  made  to 
this  section  in  the  Final  Rule. 

Section  572.202  (redesignated 
§  572.201(b))    Marine  Terminal 
Operator  Agreements  Involving  Foreign 
Commerce. 

This  section  is  based  on  section  4(b) 
of  the  Act.  In  conjunction  with 
\  572.202(e)  it  clarifies  and  implements 
the  distinction  under  the  Act  between 
marine  terminal  operator  agreements 
which  involve  foreign  commerce  and 
those  which  are  exclusively  in  interstate 
commerce.  The  suggestion  in  Comment 
20  that  further  clarification  of  the  status 
and  treatment  of  marine  terminal 
operator  agreements  is  necessary  has 
been  addressed  above  in  discussing  the 
definitions  of  "marine  terminal  facility" 
and  "marine  terminal  operator". 

Section  572.203  (redesignated 
§  572.202(e))    Marine  Terminal 
Operator  Agreements  Exclusively  in 
Interstate  Commerce. 

This  section  states  that  a  marine 
terminal  operator  agreement  exclusively 
in  interstate  commerce  is  not  subject  to 
Part  572.  Comment  38  suggests  that  this 
section  is  superfluous  and  recommends 
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that  it  be  deleted.  Inasmuch  as  this 
section,  together  with  S  572.201(b), 
distinguishes  those  exclusively  domestic 
marine  terminal  operator  agreements 
which  are  outside  the  scope  of  Part  572 
from  those  terminal  agreements 
involving  foreign  commerce,  this  section 
serves  a  useful  purpose  and  shall  be 
retained.  Certain  technical  changes 
suggested  by  Comment  38,  however, 
have  been  adopted. 

Comment  21  expresses  concern  about 
inadvertent  antitrust  exposure  and 
would  prefer  a  procedure  whereby 
parties  could  obtain  antitrust  immunity 
under  both  the  1984  and  1916  Shipping 
Acts.  Parties  that  have  such  concern 
may  file  an  agreement  under  both  the 
1984  and  1916  Shipping  Acts  and  seek  to 
obtain  antitrust  immunity  under  both 
Acts. 

Section  572.204  (redesignated 

§  572.202(d))    Common  Carrier  Marine 

Terminal  Agreements. 

This  section  provides  that  Part  572 
does  not  apply  to  common  carrier 
terminal  agreements.  Comment  38 
suggests  that  the  word  "marine"  should 
be  added  before  the  word  "terminal". 
This  change  would  bring  the  language  of 
this  section  into  conformity  with  section 
7(b)(3)  of  the  Act  and  therefore  it  is 
adopted. 

Section  572.205  (redesignated 
§57Z202(f))    Non-Vessel-Operating 
Common  Carrier  Agreements. 

This  section  states  that  agreements 
solely  and  exclusively  between  non- 
vessel-operating  common  carriers  are 
not  subject  to  Part  572.  Comment  38 
states  that  this  section  is  superfluous 
and  should  be  deleted.  The  purpose  of 
this  section  is  to  provide  guidance  with 
regard  to  agreements  between  or  among 
NVCXIC's.  Such  agreements  were 
subject  to  the  1916  Act  but  are  not 
within  the  Commission's  jurisdiction 
under  sections  4  and  5  of  the  1984  Act. 
An  express  statement  that  these 
agreements  are  not  subject  to  Part  572  is 
therefore  appropriate  and  will  be 
retained  in  the  Final  Rule. 

Two  technical  changes  shall  be  made 
in  this  section.  Comment  38  believes 
that  the  use  of  the  word  "by"  in  this 
section  might  be  read  to  exclude  a  three- 
party  space-charter  and  sailing 
agreement  between  one  NVOCC  and 
two  ocean  common  carriers.  To  avoid 
this  unintended  interpretation,  the  word 
"by"  has  been  deleted  from  the  Final 
Rule.  In  addition,  the  phrase  "solely  and 
exclusively"  is  added  in  order  to  fiurther 
clarify  the  status  of  agreements  among 
NVOCC's  under  the  Act. 


Section  572.206  (redesignated 

§  572.202(g))    Ocean  Freight  Forwarder 

Agreements. 

This  section  states  that  ocean  freight 
forwarder  agreements  are  not  subject  to 
Part  572.  Comment  38  argues  that  Uiis 
section  is  superfluous  and  should  be 
deleted.  Again  there  would  appear  to  be 
a  useful  purpose  served  by  retaining  this 
section  in  order  to  provide  guidance  on 
those  maritime  industry  agreements 
which  were  subject  to  the  1916  Act  but 
not  subject  to  sections  4  and  5  of  the 
1984  Act.  The  technical  change 
suggested  in  Comment  38  would 
improve  this  section  and  the  words  "by 
or"  are  deleted.  In  addition,  the  phrase 
"solely  and  exclusively"  is  added  to 
further  clarify  this  section. 

Section  572.207  (redesignated 
§  572.202(b))    Maritime  Labor 
Agreements. 

This  section  is  a  restatement  of 
section  5(e)  of  the  Act.  No  comments 
were  received  on  this  section  and  no 
substantive  changes  have  been  made  to 
it  in  the  Final  Rule. 

Section  572.208  (redesignated 
§  572.202(a))    Acquisitions. 

This  section  is  a  restatement  of 
section  4(c)  of  the  Act.  No  comments 
were  received  on  this  section  and  no 
substantive  changes  iiave  been  made  to 
it  in  the  Final  Rule. 

Subpart  C — Exemptions 

Subpart  C  treats  those  agreements 
which  have  been  exempted  from  filing 
or  other  requirements  by  the 
Commission  pursuant  to  section  16  of 
the  Act.  In  response  to  certain 
comments,  Subpart  C  has  been 
reorganized  to  deal  solely  with 
Commission  ordered  exemptions.  The 
statutory  exclusions  formerly  listed  in 
this  subpart  have  been  relocated  in 
Subpart  B,  as  discussed  above.  Section 
572.301  sets  forth  the  procedures 
applicable  to  exemptions.  Thereafter, 
each  separate  exemption  is  listed  in  a 
separate  section.  This  arrangement  will 
faciUtate  the  orderly  addition  of  any 
new  exemptions  to  this  subpart. 

Section  572.301    Exemption  Procedures. 

Section  572.301  sets  forth  procedures 
for  exempting  agreements  subject  to  the 
Act  fixjm  any  requirement  of  the  Act. 

Section  572.301(a)— Authority.  Section 
572.301(a)  concludes  with  the  statement 
that:  'The  antitrust  laws  do  not  apply  to 
any  agreement  exempted  from  any 
requirement  of  the  Act,  including  filing 
and  Information  Form  requirements." 
Comment  38  states  that  this  sentence 
should  be  deleted  because  the 


Commission  does  not  have  jurisdiction 
over  the  antitrust  laws.  This  language 
was  suggested  by  section  7  of  the  Act 
which  states  that  the  antitrust  laws  do 
not  apply  to  certain  agreements.  Its 
purpose  was  merely  to  indicate,  as 
provided  in  the  Act,  that  agreements 
exempt  pursuant  to  section  16  enjoy 
antitrust  immunity.  It  was  not  the 
intention  of  this  statement  to  assert  or 
imply  Commission  jurisdiction  over  the 
antitrust  laws.  In  order  to  eliminate  any 
confusion,  this  sentence  shall  be 
deleted.  Deletion,  of  course,  does  not  in 
any  way  affect  whatever  antitrust 
immunity  attaches  to  exempt 
agreements. 

Section  57Z301(c) — Application  for 
Exemption.  Comment  38  suggests  that  in 
the  first  sentence  of  S  572.301(c)  the 
words  "or  revocation"  should  be 
changed  to  read  "or  revocation  of  an 
exemption."  This  suggested  change 
clarifies  this  section  and  is  adopted. 

Section  572.301(f)— Retention  of 
Agreement  by  Parties.  Section  572.301(f) 
requires  that  any  agreement  which  has 
been  exempted  pursuant  to  section  16  of 
the  Act  shall  be  retained  by  the  parties 
and  be  made  available  upon  request  for 
inspection  during  the  term  of  the 
agreement  and  for  a  period  of  three 
years  its  termination. 

Comments  22  and  38  object  to  the 
requirement  that  copies  of  exempt 
agreements  be  retained  for  a  three-year 
period.  These  Comments  do  not 
question  the  Commission's  authority  to 
require  retenion  of  agreements  but  argue 
that  the  Commission  should  not,  as  a 
matter  of  policy,  impose  an  across-the- 
board  requirement  for  agreements  with 
a  de  minimis  impact. 

Iliis  record  keeping  requirement  is 
necessary  to  ensure  that  the 
Commission  is  able  to  carry  out  its  trade 
monitoring  responsibilities  under  the 
Act.  Should  a  question  of  violation  of 
the  Act  arise,  the  exempt  agreement 
must  be  available  for  review.  Moreover, 
a  three-year  period  does  not  appear  to 
be  unreasonable.  Finally,  it  does  not 
appear  to  be  a  significant  burden  for 
parties  to  retain  a  copy  of  an  agreement 
for  a  period  of  three  years  after  its 
expiration.  The  record  retention 
requirement,  therefore,  shall  be  retained 
as  to  exempt  agreements. 

Section  572.302    Foreign  Inland 
Transportation  Agreements — Exclusion. 

This  section  in  the  Interim  Rule  stated 
an  exclusion  from  filing  for  foreign 
inland  transportation  agreements. 
Comment  38  states  that  such  agreements 
are  not  statutorily  excluded  fitim  filing 
but  should  nevertheless  be  exempt  fi'om 
filing  pursuant  to  section  16  of  the  Act. 
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Section  5(a)  of  the  Act  excludes  from 
filing  "agreements  related  to 
transportation  to  be  performed  within  or 
between  foreign  countries."  The 
Commission  interprets  this  broad  class 
of  agreement  to  include  foreign  inland 
transportation  agreements.  Because  of 
the  inclusion  of  foreign  transportation 
agreements  in  Subpart  B  there  is  no 
longer  any  need  to  retain  this  section 
and  it  is  deleted  from  the  Final  Rule  . 

Section  572.303    Foreign  Marine 
Tenninal  Agreements — Exclusion. 

Section  572.303  in  the  Interim  Rule 
states  statutory  exclusion  from  Hling  for 
foreign  marine  terminal  agreements. 
Conunent  38  states  that  these 
agreements  should  be  treated  as 
exemptions  rather  than  as  exclusions. 
Foreign  marine  terminal  agreements, 
however,  are  also  a  specific  type  of  the 
foreign  transportation  agreement 
referred  to  in  section  5(a)  of  the  Act. 
They  are,  therefore,  included  within  the 
scope  of  section  572.202(c)  in  the  Final 
Rule  and  are  deleted  from  Subpart  C 

Section  572.304  (redesignated  §  572.302)) 
Non-Substantive  Modifications  to 
Existing  Agreements—Exemption. 

This  section  is  based  on  the 
exemption  which  formerly  appeared  at 
46  CFR  524.3(d].  The  former  exemption 
covered  three  specific  kinds  of 
agreements  or  modiflcations: 

(1)  Technical  changes  to  the  text  of 
the  agreement  itself, 

(2)  Changes  in  tides  of  persons  or 
committees;  and 

(3)  Agreements  and  changes  affecting 
office  facilities,  furnishings,  supplies  and 
other  housekeeping  matters.  The 
exemption  in  the  Interim  Rule  narrowed 
the  former  exemption  by  eliminating  the 
Brst  two  types  of  changes. 

Comments  22,  24,  26.  38  and  39  urge 
that  the  full  scope  of  the  former 
exemption  be  restored  in  the  Final  Rule. 
The  reason  for  restricting  the  former 
exemption  was  to  ensure  that  certain 
changes  to  the  text  of  the  agreement  or 
in  the  personnel  of  the  agreement 
administration  would  be  filed  so  that  the 
agreement  on  file  with  the  Commission 
would  accurately  reflect  the  actual 
agreement  currently  in  effect  among  the 
parties. 

These  Comments  have  merit  and  the 
full  scope  of  the  former  exemption  is 
restored.  The  purposes  to  be  achieved 
by  limiting  the  exemption  can  still  be 
achieved  if  all  such  non-substantive 
agreements  or  modifications  are  filed 
with  the  Commission  for  informational 
purposes.  Finally,  this  section  is 
amended,  as  suggested  by  Comment  26, 
to  allow  parties  to  seek  a  determination 
^m  the  Director,  Bureau  of  Agreements 


and  Trade  Monitoring  as  to  whether  a 
particular  agreement  or  modiflcation  in 
non-substantive. 

Section  572.303  (redesignated  §  572.304) 
Husbanding  Agreements — Exemption, 

This  section  in  the  Interim  Rule 
clarified  and  continued  the  exemption  of 
husbanding  agreements.  No  comments 
were  received  on  this  section,  and  no 
substantive  changes  have  been  made  to 
this  section  in  the  Final  Rule. 

Section  572.304  (redesignated  §  572.3051^ 
Agency  Agreements — Exemptions. 

This  section  in  the  Interim  Rule 
clarified  and  continued  the  exemption 
for  agency  agreements  pursuant  to 
section  16  of  the  1984  Act.  Comment  19 
states  that  a  blanket  exemption  for 
agency  agreements  is  not  appropriate, 
libis  comment.  Tiled  by  the  Port  of  Los 
Angeles,  notes  that  in  Docket  No.  83-48, 
Alaska  Maritime  Agencies,  Inc.,  et  al.  v. 
Port  of  Anacortes.  et  al.,  agents  took  the 
position  that  they  should  not  be 
responsible  for  certain  charges  where 
they  act  for  disclosed  principals.  The 
Port,  however,  states  that  it  is  not 
always  clear  for  whom  an  agent  is 
working  or  whether  the  agent  is 
authorized  to  make  certain 
representations.  The  Port  therefore, 
seeks  some  modiHcation  of  the 
exemption  to  address  the  alleged  need 
of  marine  terminal  operators  to  know 
the  scope  of  the  authority  of  the  parties 
with  whom  they  are  dealing. 

Subsequent  to  the  Hling  of  Comment 
19,  a  settlement  was  reached  and 
approved  by  the  Presiding  Officer  in 
Docket  No.  83-48  which  may  address 
the  Port's  concern.  See  Alaska  Maritime 
Agencies  Inc.,  et  al.  v.  Port  of  Anacortes, 
et  al..  Initial  Decision  and  Order 
Approving  Settlement,  administratively 
final  October  15, 1984.  In  addition, 
S  572.301(f)  requires  that  exempt 
agreements  be  retained  for  a  period  of 
three  years.  Should  any  problems 
develop,  an  affected  party  could  bring 
them  to  the  Commission's  attention. 
Finally,  ports  or  other  parties  may  seek 
modification  or  revocation  of  this 
exemption  at  any  time  in  a  separate 
proceeding  under  the  procedures  of  this 
subpart.  Such  modification,  if 
warranted,  would  then  be  based  upon  a 
proper  factual  record.  Neither 
substantive  modification  nor  revocation, 
however,  would  appear  to  be  warranted 
at  this  time. 

Section  572.306(a)  (redesignated 
§  572.304(a)). 

Comment  22  believes  that  the  comma 
following  "an  agent"  where  it  first 
appears  in  this  section  might  imply  that 
the  agent  is  subject  to  the  Act  rather 


than  merely  state  the  type  of  agent 
whose  agreement  is  subject  to  the  Act. 
In  order  to  remove  any  implication  that 
all  agents  are  subject  to  the  Act,  the 
recommended  change  shall  be  made  and 
the  comma  shall  be  deleted. 

Section  572.306(b}  (redesignated 
§  572.304(b)) 

Comment  22  also  believes  that  a 
change  is  necessary  in  paragraph  (b)(2). 
This  Comment  suggests  that  the  words     , 
"do  not"  may  have  been  omitted  from 
paragraph  (b)(2)  and  therefore  suggests 
that  the  paragraph  be  revised  to  read 
"except  those  ...  (2)  which  do  not 
permit  an  agent  to  enter  into  similar 
agreements  with  more  than  one  carrier 
in  the  trade.  .  .  ."  There  was  no 
omission  in  the  Interim  Rule.  The 
language  in  the  Interim  Rule  carried 
over  the  exemption  as  it  was  formerly 
stated  in  46  CFR  520.12(b).  The  former 
exemption  did  not  apply  to  agency 
agreements  which  permit  an  agent  to 
enter  into  similar  agreements  with  more 
than  one  carrier  in  the  trade.  Because  of 
the  potential  competitive  significance  of 
such  agreements  an  exemption  from 
filing  would  not  be  appropriate.  This 
suggestion  therefore  has  not  been 
adopted. 

Section  572.307  (redesignated  §  572.305) 
Equipment  Interchange  Agreements — 
Exemption. 

Section  572.307  in  the  Interim  Rule 
clarified  and  continued  the  exemption 
for  equipment  interchange  agreements. 
No  comments  were  received  on  this 
section,  and  no  substantive  changes 
have  been  made  to  it  in  the  Final  Rule. 

Section  572.308    Joint  Policing 
Agreements— ^Exemption. 

Section  572.308  continued  the  1916  Act 
exemption  for  joint  policing  agreements 
only  for  the  period  of  the  Interim  Rule. 
This  exemption  terminates  thirty  days 
after  the  issuance  of  the  Final  Rule,  and 
thereafter,  joint  policing  agreements 
must  be  filed  ..ursuant  to  the 
requirements  of  the  Act  and  Part  572. 
Comment  33  supported  the  termination 
of  this  exemption.  Comments  22  and  38 
are  opposed  to  termination.  Comment  22 
questions  whether  joint  policying 
arrangements  are  even  subject  to  filing. 

Joint  policing  agreements,  at  a 
minimum,  come  within  section  4(a)(5)  of 
the  Act  which  applies  to  agreements 
among  ocean  common  carriers  to  engage 
in  an  exclusive,  preferential,  or 
cooperative  working  arrangement.  In 
addition,  sections  4(a)(1)  and  (2)  of  the 
Act  might  also  apply  under  certain 
circumstances.  Joint  policing 
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arrangements  are  therefore  clearly 
within  the  scope  of  the  Act. 

Comment  22  argues  further  that  even 
if  such  arrangements  are  subject  to 
sections  4  and  5  of  the  Act,  they  should 
nevertheless  be  exempt  from  filing. 
Comment  22,  as  does  Comment  38. 
maintains  that  this  exemption  may  not 
be  terminated  at  this  time  without 
further  notice  and  opportunity  for 
hearing. 

This  rulemaking  proceeding  was 
instituted,  among  other  authorities, 
pursuant  to  section  16  of  the  1984  Act. 
See  46  CFR  572.101.  The  Interim  Rule 
published  in  the  Federal  Register  on 
May  29. 1984,  49  FR  22300,  notified  all 
interested  parties  pursuant  to  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  552(b))  of  the  proposed 
elimination  of  this  exemption.  All 
interested  parties  have  had  an 
opportunity  to  be  heard  through  the 
filing  of  writtto  comment  in  accordance 
with  section  16  of  the  Act  and  the  APA 
(5  U.S.C.  552(c)).  Having  provided  the 
parties  notice  and  opportunity  for 
hearing,  the  Conunission  may  properly 
terminate  the  exemption  of  joint 
policying  agreements.  Finally,  no 
adequate  reason  not  to  terminate  this 
exemption  has  been  provided. 

Comment  38  questions  the  rationale 
provided  for  terminating  the  exemption 
on  joint  policing  agreements.  As  noted 
in  the  discussion  of  the  Interim  Rule, 
there  are  potential  adverse  effects  on 
shippers  resulting  from  a  joint  policing 
agreement.  Joint  poUcing  arrangements 
may  involve  significant  numbers  of 
carriers  and  consequently  may  have  a 
widespread  effect  on  shippers  utilizing 
these  carriers.  The  Commission  believes 
that  these  arrangements  are  significant 
enough  to  require  that  they  be  filed  and 
reviewed. 

Comment  38  argues  that  joint  policing 
arrangements  are  beneficial  in  that  they 
promote  cost  savings.  Elimination  of  the 
exemption,  however,  will  not  destroy 
this  benefit.  The  only  result  of 
terminating  the  exemption  is  to  subject 
such  arrangements  to  the  Act's  filing 
requirements.  Given  the  fact  that  such 
arrangements  need  not  be  accompanied 
by  elaborate  information,  and  the 
relatively  short  waiting  period  before 
effectiveness,  the  burden  of  requiring 
that  they  be  filed  is  minimal.  This 
exemption  therefore  is  terminated  in  the 
Final  Rule.  In  light  of  the  fact  that  Uiis 
exemption  is  being  terminated,  it  is 
unnecessary  to  address  changes  to 
section  572.308  suggested  in  the 
comments. 


Section  572.309    Credit  Information 
Agreements — Exemption. 

Section  572.309  continued  the  1916  Act 
exemption  for  credit  information 
agreements  only  for  the  period  of  the 
Interim  Rule.  This  exemption  terminates 
thirty  days  after  the  issuance  of  the 
Final  Rule,  and  thereafter,  these 
agreements  will  be  subject  to  the  filing 
requirements  of  sections  4  and  5  of  the 
Act  and  Part  572.  Comment  33  supported 
the  termination  of  the  exemption  for 
credit  information  agreements.  Other 
comments  (Comments  22,  24.  38,  39) 
urged  that  it  be  retained. 

One  misconception  seems  to  be 
common  to  the  comments  opposed  to 
termination  of  the  exemption.  The  result 
of  eliminating  the  exemption  will  not  be 
to  bar  the  formation  of  credit 
information  agreements,  but  merely  to 
require  the  parties  to  comply  with  the 
filing  requirements.  The  filing 
requirements  should  not  present  a 
significant  barrier  to  the  formation  of 
these  agreements  and  the  parties  will  be 
free  to  share  credit  information  as  they 
did  under  the  1916  Act 

Comments  24  and  38  take  issue  with 
the  Commission's  statement  in  the 
Supplemental  Information  that  "credit  is 
an  important  factor  in  price 
competition."  Comment  24  maintains 
that  this  exemption  does  not  authorize 
the  collective  pricing  of  credit  Comment 
38  asserts  that  the  limitation  contained 
in  S  572.309(c)  barring  the  discussion  of 
any  matter  which  is  required  to  be 
published  in  a  tariff,  ensures  that  these 
agreements  will  not  result  in  antitrust 
abuses. 

Credit  information  agreements  must 
be  filed  because  the  distinction  between 
the  sharing  of  credit  information  and  the 
collective  formation  of  credit  policy  and 
pricing  can  easily  become  blurred. 
Accordingly,  these  agreements  should 
be  filed  and  reviewed  in  order  to  ensure 
that  the  directives  of  the  Act  are 
satisfied. 

Similar  to  its  position  taken  with 
respect  to  joint  policing  agreements. 
Comment  22  asserts  that  there  is  no 
requirement  that  credit  information 
agreements  be  filed  and  that  if  the 
Commission  wishes  to  terminate  the 
exemption  it  must  provide  for  additional 
notice  and  comment. 

The  Commission's  position  on  this 
issue  is  the  same  as  it  is  with  respect  to 
joint  policing  agreements.  A  credit 
information  agreement  is  a  "cooperative 
working  arrangement",  within  the 
meaning  of  section  4(a)(5)  of  the  Act 
and  therefore  is  an  agreement  within  the 
scope  of  the  Act  Consequently,  the 
filing  requirements  of  section  5  and  Part 
572  must  be  met  In  addition,  adequate 


notice  and  comment  has  been  provided. 
The  termination  of  the  exemption  was 
duly  noticed  in  the  Federal  Register  «vith 
the  publication  of  the  Interim  Rule  (49 
FR  22301  (1984)).  Parties  were  given  an 
opportunity  to  comment  and  the 
Commission  has  considered  these 
submissions  in  accordance  with  the 
provisions  of  the  APA. 

Comment  24  asserts  that  the  authority 
to  set  credit  terms  is  interstitial  to 
collective  ratemaking  authority. 
Therefore,  according  to  this  Comment 
the  exemption  for  credit  information 
agreements  should  be  continued  where 
the  parties  already  have  collective 
ratemaking  authority. 

Although  the  estabUshment  of  credit 
rules  is  interstitial  to  collective 
ratemaking  authority,  establishment  of 
credit  rules  is  not  within  the  scope  of 
activity  permitted  by  a  credit 
information  agreement  The  two 
activities  are  distinct  As  mentioned 
earlier,  the  purpose  of  a  credit 
information  agreement  is  the  sharing  of 
credit  information,  not  the  formation  of 
credit  rules.  The  Commission 
recognizes,  however,  that  the  sharing  of 
certain  credit  information  is  inherent  in 
the  process  of  forming  collective  credit 
rules.  Therefore,  where  the  parties 
already  have  collective  ratemaking 
authority  and  wish  to  form  a  credit 
information  agreement,  depending  on 
the  contents  of  that  agreement  they  may 
already  have  all  the  authority  they 
require  and  may  not  need  an  additional 
agreement 

Finally,  Comment  24  maintains  that 
the  expiration  of  this  exemption  is 
contrary  to  the  provisions  of  section  2(1) 
of  the  Act  to  achieve  a  regulatory 
system  involving  a  "minimum  of 
government  intervention  and  regulatory 
costs." 

The  Commission  disagrees.  This  is  not 
an  example  of  the  agency  arbitrarily 
increasing  the  regulatory  burden  upon 
parties  subject  to  the  Act  Credit 
information  agreements  are  properly 
within  the  scope  of  the  Act  and  their 
significance  to  price  competition 
requires  that  they  not  be  exempted  from 
the  filing  requirements.  Because  this 
exemption  is  being  terminated,  it  is 
urmecessary  to  discuss  the  various 
suggested  modifications  to  this  section. 

Section  572.310  (redesignated  §  572.306) 
Nonexclusive  Transshipment 
Agreements-Exemption 

Section  572.310  continues  the 
exemption  under  the  1916  Act  for 
nonexclusive  transshipment  agreements 
pursuant  to  section  16  of  the  1984  Act 
The  exemption  in  the  Interim  Rule  made 
a  number  of  changes  to  the  previous 
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exemption  in  46  CFR  Part  524.  The 
requirements  appearing  at  J  572.310(a) 
(2)  and  (3)  were  added  to  the  defmition 
of  the  agreements  which  fall  within  the 
exemption.  The  specific  items  which 
must  appear  in  a  tar?  were  generally 
retained  in  |  572.310(c).  Section 
572.310(d)  replaced  the  former 
mandatory  agreement  language  with  a 
description  of  the  required  and 
permissive  contents  of  such  agreements. 

Section  S72.310(a)  (redesignated 
§  57Z306fa)).  Comment  28  objects  to  the 
requirement  in  9  572.310(a)(2)  which 
limits  the  class  of  exempt  agreements  to 
those  which,  among  other  things,  do  not 
"guarantee  any  particular  volume  of 
traffic  or  available  capacity."  Conmient 
28  explains  tliat  often  when  a  publishing 
carrier  solicits  the  participation  of  a 
connecting  or  feeder  carrier  in  meeting 
the  needs  of  a  developing  trade  or 
carrying  cargoes  of  opportunity,  the 
coiuiecting  carrier  does  not  have 
sufficient  unused  vessel  capacity  in 
place  and  is  obliged  to  charter 
additional  vessel  capacity.  The 
connecting  carrier,  however,  may  be 
reluctant  to  charter  additional  capacity 
unless  the  publishing  carrier  agrees  to 
guarantee  a  minimum  volume  of  cargo. 
In  order  to  facilitate  such  arrangements. 
Comment  28  urges  the  deletion  of  the 
second  disqualifying  element  in 
paragraph  (a)(2). 

This  exemption  indeed  is  intended  to 
be  Umited  to  arrangements  that  do  not 
guarantee  any  particular  volume  of 
traffic  or  available  capacity. 
Agreements  that  contain  such 
guarantees  may  have  more 
anticompetitive  consequences  and  are 
more  akin  to  space  charter 
arrangements  and  therefore  are  subject 
to  all  requirements  applying  to  those 
arrangements.  Accordingly,  this 
suggested  change  is  not  made  in  the 
Fmal  Rule. 

Sections  57Z310  (c).  (d)  and  (e) 
(redesignated  sections  57Z306  (c).  (d) 
and  (e)).  Comment  24  suggests  that 
paragraphs  (cK2)  and  (d)(4]  which  refer 
to  origin,  transshipment  and  destination 
"ports"  should  be  modiHed  to  make 
clear  that  such  agreements  can  apply  to 
intermodal  cargo.  Transshipment 
arrangements,  by  their  nature,  are 
limited  to  the  all-water  movement  of 
cargo.  The  suggested  change,  therefore, 
is  not  appropriate.  This  does  not  in  any 
way,  however,  preclude  the  filing  of 
through  intermodal  rates  by  participants 
in  such  arrangements. 

Comment  38  urges  certain  substantive 
modifications  to  S572.310  (c).  (d)  and  (e) 
and  a  conforming  technical  change  in 
S  572.310(b).  Comment  38  would  delete 
the  reference  to  the  required  tariff 
provisions  cited  in  \  572.310(b)  and 


enumerated  in  S  572.310(c).  This 
Comment  believes  that  the  tariff 
regulations  are  suffficient  in  this  regard. 
Comment  38  states  that  making  the  filing 
of  a  tariff  a  condition  to  the  existence  of 
an  exemption  is  logically  inconsistent 
because  there  can  be  no  tariff  provision 
until  the  agreement  is  effective  and  no 
such  agreement  can  be  effective  unless 
it  is  exempt.  The  provision  of 
S  572.310(c)  will  be  retained  in  the  Final 
Rule.  There  would  appear  to  be  no  harm 
in  having  these  tariff  items  enunfierated 
in  this  exemption  section  as  well  as  in 
the  tariff  rules.  Moreover,  this  is  a 
condition  which  will  only  be  complied 
with  subsequent  to  the  effectiveness  of  a 
nonexclusive  transshipment  agreement. 
The  apparent  dilemma  posed  by 
Comment  38  is  artificial. 

Finally,  Comment  38  suggests  that 
§  572.310  (d)  and  (e)  be  deleted  as 
unnecessary  restrictions  on  the 
commercial  arrangements  of  agreement 
parties.  Section  572.310(d)  requires  that 
nonexclusive  transshipment  agreements 
contain  a  declaration  of  the 
nonexclusive  character  of  the 
arrangement  and  lists  13  permissible 
terms  or  specifications  in  such 
agreements.  Section  572.310(e)  states 
that  no  other  subject  other  than  those 
listed  in  %  572.310(d]  shall  be  included  in 
an  exempted  nonexclusive 
transshipment  agreement 

The  requirements  of  S  572.310  (d)  and 
(e)  shall  be  retained.  Those  provisions 
are  necessary  in  order  to  ensure  with 
some  degree  of  specificity  the  exact 
parameters  of  the  exemption.  Only 
agreements  which  meet  these 
requirements  need  not  be  subject  to  the 
usual  filing  and  review.  Parties  that 
wish  to  have  terms  other  than  those 
permitted  under  the  exemption  may 
draft  their  agreements  accordingly.  Such 
agreements,  however,  will  be  subject  to 
filing  and  review. 

Subpart  D — Filing  and  Form  Agreements 

Subpart  D  implements  the  filing 
requirements  of  section  5  of  the  Act  It 
establishes  filing  and  form  requirements, 
defines  and  establishes  procedures  for 
filing  modifications  of  agreements  and 
specifies  those  agreements  which  must 
be  accompanied  by  an  Information 
Form.  Subpart  D  also  provides  for  a 
waiver  of  certain  form  requirements 
upon  a  showing  of  good  cause. 

Section  S72.401  Filing  of  Agrwment 

Section  572.401  specifies  the  time  and 
place  for  submitting  an  agreement 
describes  the  contents  of  the  transmittal 
letter,  and  provides  that  any  agreement 
and  accompanying  Information  Form 
which  does  not  meet  the  requirements  of 


filing  shall  be  rejected  in  accordance 
with  S  572.601. 

Section  572.401(a)  Several  comments 
(Comments  1,  2Z  24.  28,  34.  38) 
suggested  changes  in  the  filing 
specifications  of  S  572.401(a).  Comment 
36  states  that  this  section  should  fully 
carry  out  the  terms  of  the  Act  and 
should  therefore  provide  for  the  filing  of 
a  complete  memorandum  which 
specifies  the  substance  of  any  oral 
agreement  subject  to  the  Act.  This 
suggestion  has  merit  and  is  adopted. 
Section  572.4Cl(a)  now  makes  it  clear 
that  all  agreements,  including  oral 
agreements  reduced  to  writing  in 
accordance  with  the  Act  are  subject  to 
Part  572  and  must  be  filed. 

Comments  24,  28,  and  38  contend  that 
the  requirement  regarding  authority  to 
file  is  cumbersome  or  unnecessary. 
Comments  1  and  34  suggest  that 
consistent  with  46  CFR  502.24,  an 
attorney  should  be  aliowe«i  to  file 
without  further  statement  of  authority. 
The  purpose  of  the  authority  to  file 
requirement  as  set  forth  in  the  Interim 
Rule  was  to  ensure  that  persons 
purporting  to  represent  a  group  of 
principals  did  in  fact  have  the  authority 
to  do  so.  There  have  been  some 
instances  in  the  past  where  the 
submissions  tendered  by  parties 
allegedly  on  behalf  of  a  group  of 
principals  were  questionable 
representations  of  the  intentions  of  the 
principals.  In  addition,  there  have  been 
occasional  failures  under  the  Interim 
Rule  and  under  predecessor  agreement 
rules  to  provide  verification  of  the 
authority  to  file.  Upon  inquiry,  however, 
these  deficiencies  have  been  found  to  be 
an  oversight  or  a  technical  failing  and 
have  been  quickly  remedied.  In  the  case 
of  a  possible  misrepresentation  there 
appear  to  be  sufficient  safeguards  (e.g.. 
public  notice  of  filing  and  penalties  for 
misrepresentation)  in  the  Final  Rule  to 
protect  against  or  remedy  any  serious 
filing  abuse.  Therefore,  the  requirement 
for  specification  of  authority  to  file  has 
been  deleted  in  the  Final  Rule. 

Comment  22  notes  that  S  572.401  (a) 
dees  not  distinguish  between  a 
"subscribing"  and  "filing"  party. 
Comments  22  and  38  take  exception  to 
the  reference  in  this  section  to  the 
Information  Form.  Inasmuch  as  this 
section  is  not  intended  to  address  the 
requirements  governing  the  execution 
[i.e.  "subscription")  of  agreements  or  the 
required  supporting  documents  (those 
matters  being  addressed  at  {  572.402(d] 
and  Appendix  A,  Part  IX(c))  no  change 
has  been  made  in  response  to  these 
comments. 

Finally,  S  572.401(a)  has  been  changed 
to  require  only  an  original  and  two 
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copies  of  the  Information  Form  rather 
than  15  as  in  the  Interim  Rule,  thereby 
alleviating  the  paperwork  requirements 
for  parties  to  agreements. 

Section  572.401(b).  Section  572.401(b) 
describes  the  contents  of  the  transmittal 
letter  which  accompanies  an  agreement 
filing.  Its  purpose  is  to  describe  the 
minimum  information  that  is  necessary 
to  assure  the  timely  and  proper  receipt 
acknowledgement  public  notice  and 
initiation  of  the  review  process 
associated  with  a  filed  agreements 

Comment  24  suggests  that  this  section 
unnecessarily  requires  the  repetition  of 
the  submitting  party's  address  and 
telephone  number  beneath  the  letter 
signature  when  that  information  is 
already  provided  in  the  letterhead.  An 
appropriate  change  has  been  made  to 
eliminate  repetition. 

Conunent  34  contends  that  this  section 
should  not  require  that  the  person 
executing  the  agreement  and  the  person 
signing  the  transmittal  letter  be  the 
same.  In  order  to  clarify  {  572.401(b)  in 
this  respect  an  appropriate  change  has 
been  made. 

Comment  38  suggests  that  this  section 
be  amended  to  make  clear  that  the 
transmittal  letter  is  "submitted"  rather 
than  "filed".  An  appropriate  change  has 
been  made. 

In  addition  to  these  changes,  this 
section  has  been  reorganized  to  more 
clearly  set  forth  the  contents  of  the 
transmittal  letter. 

Section  572.401(c).  Section  572.401(c) 
provides  that  any  agreement  and 
accompanying  Information  Form  which 
does  not  meet  the  requirements  of  filing 
shall  be  rejected  in  accordance  with 
S  572.601.  Comment  38  contends  that  the 
reference  to  the  Information  Form,  and 
any  filing  deficiencies  therein,  as  a  basis 
for  rejection  of  a  filing  exceeds  the 
authority  granted  in  section  6(b)  of  the 
Act.  Comment  34  criticizes  {  572.401(c) 
as  an  imprecise  paraphrase  of  the 
statutory  language  and  redundant  of 
S  572.601  and  urges  its  deletion. 

The  purpose  of  {  572.401(c)  is  to 
emphasize  the  consequences  of  failure 
to  meet  the  submission  requirements  of 
the  Act  and  Part  572.  to  include  both 
those  requirements  applicable  to  the 
filed  agreement  itself  and  those 
applicable  to  any  submissions  required 
in  support  of  that  filing.  The  authority  to 
include  deficiencies  in  the  Information 
Form  as  a  basis  for  rejection  is  clearly 
provided  in  section  5(a)  of  the  Act  which 
empowers  the  Conunis8ioni)y  regulation 
to  prescribe  the  form  and  manner  in 
which  an  agreement  shall  be  filed  and 
the  additonal  information  and 
documents  necessary  to  evaluate  the 
agreement.  Section  6(b)  of  the  Act 
directs  the  rejection  of  any  agreement 


that  does  not  meet  the  requirements  of 
section  5.  The  Information  Form  is.  by 
the  regulations  of  Part  572.  part  of  the 
"requirements"  referenced  in  section  5 
of  the  Act  and  any  substantive  failure  in 
its  submission  is  a  failure  to  meet  the 
requirements  of  section  5  and.  therefore, 
an  appropriate  basis  for  rejection.  While 
S  572.401(c)  does,  to  some  extent  repeat 
the  requirements  expressed  in  9  572.601, 
early  experience  in  the  administration  of 
the  1984  Act  has  shown  a  need  for  the 
additional  cautionary  emphasis.  Section 
572.401(c)  is  therefore  retained  without 
change. 

Section  572.402    Form  of  Agreements. 

Section  572.402  prescribes  the  form  of 
agreements,  with  the  exception  of 
marine  terminal  and  assessment 
agreements,  filed  with  the  Commission 
pursuant  to  section  5  of  the  Act  The 
provisions  of  this  section  were 
applicable  to  new  and  initial  or 
replacement  agreements  filed  on  or  after 
Jime  18, 1984.  They  were  also  made 
voluntarily  apphcable  to  modifications 
or  restatements  of  agreements  in  effect 
before  June  18, 1984  until  such  time  as 
the  Commission  specifies  a  schedule  for 
all  governed  agreements  to  be  in 
conformity.  The  Commission's  Interim 
Rule  specifically  solicited  comments  as 
to  the  compliance  schedule  to  be 
established. 

Comment  28  contends  that  the  form 
requirements  may  be  impractical  and 
requests  their  voluntary  application 
rather  than  their  requirement.  Comment 
34  takes  issue  with  the  manner  of  page 
numbering  specified  at  9  572.402(b)  and 
the  manner  of  page  titling  specified  at 
9  572.402(c),  stating  that  it  would  be 
preferable  to  begin  the  numbering  of 
agreement  pages  with  the  first  page  after 
the  required  Title  Page  and  Table  of 
Contents.  This  Comment  further  submits 
that  there  is  no  basis  for  requiring  an 
agreement  to  have  both  a  "full"  name 
and  a  "doing  business  as"  name. 

The  purpose  of  9  572.402  is  to 
establish  a  uniform  format  for 
agreements  in  order  to  facilitate:  (1) 
Timely,  accurate  execution  of  the 
preliminary  review  imposed  by  section 
6(b)  of  the  Act  and  the  substantive 
review  and  disposition  directed 
generally  by  section  6  of  the  Act;  (2) 
orderly  maintenance  and  use  of 
Commission  records  in  support  of  the 
performance  of  its  statutory  obligations: 
and  (3)  eventual  conversion  of  these 
records  to  a  digitalized  and/or 
micrographic  form  to  enhance  their  cost 
effective  use  through  computer  assisted 
retrieval  techniques.  The  brief 
experience  imder  the  Interim  Rule  has 
already  served  to  demonstrate  the  utility 
of  the  new  format  in  pursuing  the  first 


two  of  these  objectives.  Significant 
portions  of  the  gains  in  processing 
efficiency  can  be  directly  attributed  to 
this  standardization. 

With  the  eventual  extension  of  these 
format  requirements  to  all  agreements, 
even  greater  economies  may  reasonably 
be  expected.  With  respect  to  the 
numbering  of  the  pages  of  an  agreement, 
the  division  of  an  agreement  into 
discretely  numbered  sections  should 
enhance  the  efficiency  with  which  an 
agreement  can  be  compiled  and 
maintained,  and  will  improve  the 
efficiency  with  which  an  agreement  is 
utilized.  As  regards  the  matter  of  page 
titling,  the  purpose  of  this  section  is  to 
avoid  the  identification  problem  that 
arises  should  Ae  pages  of  a  loose-leaf 
document  become  separated. 

The  Interim  Rule  requirement  to  use 
the  agreement's  "doing  business  as" 
name  was  primarily  intended  to 
minimize  the  space  required  to  title  the 
page  because  "dba"  names  are  generally 
shorter  than  the  full  name.  However, 
upon  further  consideration,  we  believe 
that  it  is  preferable  to  require  each  page 
of  an  agreement  to  be  titled  with  the 
name  that  appears  on  the  Title  Page  and 
the  Rule  is  modified  accordingly. 

The  Supplementary  Information  to 
interim  Rule  9  572.402  invited  comment 
as  to  the  time  frames  for  making  the 
format  requirements  of  9  572.402 
applicable  to  agreements  existing  prior 
to  June  18, 1984.  Comment  24  contends 
that  the  format  requirements  should  not 
be  made  applicable  to  existing 
agreements  prior  to  June  18. 1986. 
Comment  29  suggests  a  period  of  ninety 
days,  presumably  ninety  days  after 
pubUcation  of  the  Final  Rule. 

As  indicated  above,  the  Commission 
has  already  experienced  significant 
benefit  from  the  standardized  format  in 
terms  of  administrative  efficiency  in 
processing  and  reviewing  agreements. 
The  standardized  format  should  also 
faciUtate  the  implementation  of  the 
other  record  management  initiatives 
discussed  above.  A  fixed  deadline  for 
achieving  compliance,  however,  might 
produce  a  crush  of  filings  which  would 
overtax  the  Commission's  resources. 
Conformance  to  the  format  requirements 
therefore  shall  be  achieved  according  to 
the  following  schedule:  (1)  All  new 
agreements  shall  be  submitted  in  the 
required  format  when  initially  filed:  (2) 
any  restatement  of  a  previously 
effective  agreement  filed  subsequent  to 
December  15. 1984  shall  be  submitted  in 
the  required  format  (3)  any  effective 
agreement  which  is  modified  to  any 
degree  and  for  whatever  purpose 
subsequent  to  December  15, 1964  shall 
be  restated  in  its  entirety  and  filed  in  the 
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required  format,  including  the 
modificabon:  and  (4)  all  other  governed 
agreements  not  otherwise  brought  into 
compliance  shall  be  conformed  to  the 
required  format  and  filed  with  the 
Commission  by  not  later  than  October  1. 
198S.  This  schedule  is  set  forth  in 
§  S72.402(h).  Finally,  we  have  amended 
8  572.402  to  state  that  the  form 
requirements  do  not  apply  to 
canoellations  of  agreements. 


Modification  of 


Section  57Z403 
Agreements. 

Section  572.403  establishes 
requirements  with  respect  to 
modifications  to  agreements.  Section 
572.403(a)  indicates  which  modifications 
are  so  significant  as  to  require  an 
accompanying  Information  Form. 
Section  572.403(d)  provides  a  procedure 
for  indicating  textual  changes  in 
agreements  and  (  572.403(g)  prescribes  a 
two-year  republication  requirement.  The 
comments  addressing  each  of  these 
sections  are  discussed  below. 

Section  57Z403(a).  SecUon  572.403(a) 
defines  significant  modifications  as 
those  changes  in  an  agreement  that  may 
result  in  a  significant  reduction  in 
competition.  Where  the  competitive 
consequences  of  an  agreement 
modification  are  likely  to  be  minor,  the 
Information  Form  usually  would  not  be 
required.  For  example,  the  addition  of  a 
single  port  to  the  geographic  scope  of  an 
agreement  would  not  be  a  significant 
modification,  but  the  addition  of  an 
entire  port  range  may  have  such  a 
competitive  impact  as  to  be  a  significant 
modification.  The  June  12, 1984 
amendment  to  the  Interim  Rule  dropped 
the  specification  that  the  addition  of 
members  to  a  conference  constitutes  a 
significant  modification^  This 
amendment  also  added  the  word 
"significant"  to  changes  in  geographic 
scope,  to  reductions  in  service  levels, 
and  to  changes  in  pool  penalty 
provisions  of  carrying  charges,  where 
such  changes  would  require  the  filing  of 
the  Information  Form. 

Nine  comments  address  \  572.403. 
Comment  18  argues  that  for  joint  service 
agreements,  the  Information  Form 
should  only  be  required  where  the 
modification  entailed  the  addition  of 
new  parties  to  the  agreement,  but  not  for 
the  addition  of  ports  or  vessels. 

A  joint  service  agreement  may  result 
in  a  substantial  reduction  in  competition 
when  two  or  more  existing  carriers  in  a 
trade  consolidate  their  otherwise 
competing  service.  Modifications  to  a 
joint  service  agreement  that  add  vessels 
or  extend  the  port  coverage  of  the 
agreement  are  not  likely  to  lead  to  a 
substantial  reduction  in  competition, 
except  where  the  expansion  of  port 


coverage  includes  ports  currently  serx'ed 
outside  the  joint  service  by  two  or  more 
of  the  parties.  Modification  to  a  joint 
service  agreement  that  increases  the 
number  of  parties  and,  therefore, 
increases  the  potential  market  power  of 
the  joint  service  may  have  a  substantial 
competitive  impact  on  the  trade  and 
raise  questions  under  the  general 
standard.  Consequently,  the 
Conunission  is  persuaded  that 
significant  modifications  to  a  joint 
service  agreement  also  include  those 
that  add  parties  to  the  agreement.  An 
appropriate  change  is  made  in  the  Final 
Rule. 

Comment  22  argues  that  the 
Commission  is  not  authorized  to  require 
an  Information  Form  either  for  the  initial 
filing  of  any  agreement  or  for  a 
modification  of  an  agreement.  The 
Commission  addresses  the  question  of 
its  authority  to  require  an  Information 
Form  is  the  discussion  of  Appendix  A. 

Comment  28  argues  that  for 
conference  agreements  the  only 
modifications  that  should  require  the 
submission  of  an  Information  Form 
would  involve  a  substantial  expansion 
of  geographic  scope.  The  requirement 
that  an  Information  Form  be  filed  with 
any  modification  that  results  in  a 
"significant  reduction  in  competition"  is 
argued  to  be  too  broad  and  vague. 

The  Commission  generally  concurs 
that  as  a  practical  matter,  modifications 
of  conference  agreements,  which  do  not 
add  new  authorities,  will  ordinarily  only 
require  the  Information  Form  where  they 
substantially  increase  the  geographic 
scope  of  the  agreement.  This 
requirement  is  outlined  in  the 
Commission's  jime  12. 1984  amendment 
to  the  Interim  Rule.  However,  if  a 
conference  agreement  is  amended  to 
add  or  expand  authority  authorizing 
reductions  in  service,  then  such  a 
modification  would  likely  be  viewed  by 
the  Commission  as  a  significant 
modification  requiring  the  submission  of 
an  Information  Form. 

The  concerns  raised  by  Comment  28 
regarding  S  572.403  are  discussed  under 
Appendix  A. 

Comment  30,  in  addition  to  arguing  for 
the  requirement  that  equal  access 
agreements  and  modifications  thereto  be 
accompanied  by  an  Information  Form 
(an  argument  that  has  been  addressed 
along  with  the  concerns  of  Comment  28 
under  the  Commission's  discussion  of 
Appendix  A),  also  urges  express 
reference  to  specific  types  of 
modifications  that  might  result  in  a 
significant  reduction  in  competition. 
These  would  include:  changes  in  cargo 
categories  and  descriptions  that  result  in 
significant  Increases  in  cargo  that  is 
subject  to  a  pooling,  equal  access,  joint 


service,  or  consortium  agreement; 
significant  increases  in  the  cargo  or 
revenue  share  of  a  national-flag  line  in  a 
pooling  or  equal  access  agreement;  or  a 
significant  decrease  in  the  cargo  or 
revenue  shares  of  a  third-flag  line  in  a 
pooling  or  equal  access  agreement. 

The  purpose  of  requiring  an 
Information  Form  with  significant 
modifications  is  to  obtain  needed 
information  in  order  to  properly  and 
adequately  review  such  modifications 
under  the  general  standard.  The 
Commission  has  specified  certain 
modifications  that  may  result  in  a 
significant  reduction  in  competition, 
thereby  requiring  an  Information  Form. 
The  Commission  has  not  attempted  to 
provide  a  comprehensive  list  of  all  such 
modifications.  Because  a  pooling 
agreement  is  viewed  as  potentially 
substantially  anticompetitive,  any 
modification  to  such  an  agreement  that 
reduced  competition  would  likely  be  a 
significant  modification  requiring  the 
Information  Form. 

The  modifications  to  a  pooling 
agreement  referred  to  by  Comment  30 
would  also  likely  result  in  a  significant 
reduction  in  competition.  Accordingly, 
as  a  clarification,  {  572.403(a]  is 
amended  to  state  that  significant 
modifications  also  include  "changes  in 
cargo  categories  or  descriptions  that 
result  in  a  significant  increase  in  the 
amount  of  cargo  subject  to  the  pool,  or 
changes  in  the  allocation  of  cargo  or 
revenue  that  significantly  change  the 
cargo  or  revenue  shares  of  national  or 
non-national  flag  lines." 

Comment  30  also  argues  that  the 
change  effected  by  the  June  12, 1984 
amendment  to  the  Interim  Rule  requiring 
the  Information  Form  only  for  those 
modifications  that  result  in  "significant" 
changes  in  geographic  scope, 
"significant"  reductions  in  service  levels 
and  "significant"  changes  in  penalty 
provisions  allows  the  parties  excessive 
discretion  to  determine  what 
modifications  are  in  fact  "significant". 

We  do  not  agree.  While  parties  to 
agreements  are  allowed  some  discretion, 
in  the  first  instance,  to  determine  which 
modifications  to  their  agreements  are 
significant,  the  Commission  retains  the 
option  to  request  additional  information 
from  the  parties  under  section  6(d) 
where  the  "modification"  appears 
significant  and  the  Information  Form  has 
not  been  filed.  The  Commission  does  not 
wish  to  impose  burdensome  filing 
requirements  for  each  and  every  change 
regardless  of  its  competitive 
significance.  Parties  should  contact  the 
Director,  Bureau  of  Agreements  and 
Trade  Monitoring  for  advice  as  to 
whether  or  not  a  particular  modification 
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requires  the  filing  of  an  Information 
Form. 

Comment  34  urges  that  amendments 
to  conference  agreements  which  add 
authority  to  establish  through 
intermodal  rates  should  not  be 
considered  significant  modifications. 

One  of  the  objectives  of  the  1984  Act 
is  to  clarify  regulatory  authority 
concerning  conference  intermodal 
authority.  The  Conference  Report 
explicitly  states  that  "no  special  stigma 
should  attach"  to  conference  agreement 
amendments  that  establish  intermodal 
authority.  H.R.  Report  98-600.  98th 
Cong..  2d  Sess.  34  (1984).  This  does  not 
mean,  however,  that  conference 
intermodal  amendments  which  extend 
the  scope  of  price  fixing  agreements  and 
raise  concerns  under  the  general 
standard  should  not  be  scrutinized.  An 
Information  Form,  therefore,  is  required. 
This  should  not  place  an  excessive 
bimlen  on  the  parties  because  the 
market  share  information  required  in  the 
Form  applies  only  to  the  relevant 
trade(s)  as  determined  by  the  parties. 
Market  share  data  need  not  be  provided 
for  interior  points  to  be  served. 

Comment  37  argues  that  the 
Commission  has  no  authority  to  request 
an  Information  Form  for  any  conference 
agreement  or  modification,  and  that,  in 
any  event,  it  should  not  require  the  Form 
where  the  modification  solely  provides 
for  the  addition  of  members. 

The  Commission  rejects  the  argument 
that  it  has  no  authority  to  require  an 
Information  Form  for  reasons  stated  in 
its  discussion  of  Appendix  A.  In  regard 
to  the  second  poini  the  Commission 
has,  in  its  June  12, 1984  amendment, 
already  deleted  the  requirement  that  a 
modification  adding  members  to 
conferences  be  accompanied  by  an 
Information  Form. 

Comment  38  makes  two  technical 
suggestions.  First,  it  is  suggested  that  the 
second  paragraph  of  the  Instructions  in 
Appendix  A  be  conformed  with 
S  572.403(a)  (repeating  the  requirement 
that  the  Information  Form  is  to  be  filed 
with  significant  modifications).  Second, 
the  Commission  is  urged  to  list  in  one 
place  all  agreements  that  require  the 
Information  Form.  The  first  change  is 
adopted.  The  second  recommendation  is 
not  practicable,  at  least  for  significant 
modifications  under  {  572.403(a), 
because  not  all  the  modifications 
encompassing  various  combinations  of 
authorities  that  will  be  filed  can  be 
anticipated.  A  filing  party  may  contact 
the  Director,  Bureau  of  Agreements  and 
Trade  Monitoring  for  advice  in  this 
regard.  For  the  purposes  of  an  initial 
agreement  filing,  the  Instructions  specify 
that  parties  to  all  agreements,  with  the 
exception  of  marine  terminal 


agreements,  assessment  agreements  and 
agreements  exempted  from  filing  under 
Subpart  C  of  Part  572,  are  required  to 
file  an  Information  Form  in  conjunction 
with  the  agreement. 

SecUon  572.403(d).  SecUon  572.403(d) 
establishes  a  mechanism  for  indicating 
textual  changes  in  the  language  of  an 
agreement.  Comment  38  believes  that 
the  method  of  indicating  changes  is 
uimecessary  and  cumbersome.  This 
comment  suggests  that  parties  should 
have  the  option  of  submitting 
separately,  for  information  purposes,  a 
copy  of  any  agreement  modification 
showing  the  deletions  and  new 
provisions. 

Section  572.403(d]  is  intended  to  avoid 
any  ambiguity  as  to  what  is  being 
changed,  deleted  or  added  in  an 
agreement  and  thereby  facilitate  the 
review  of  modifications  to  that 
agreement.  This  purpose  may  be  equally 
achieved  by  the  alternative  method 
suggested  by  Comment  38.  Section 
572.403(d)  therefore  shall  be  amended  to 
provide,  as  an  alternative,  for  the 
informational  filing  of  a  page  or  pages 
indicating  the  proposed  modification  in 
the  manner  prescribed  in  sections 
S  572.403  (d)(1)  and  (d)(2). 

Section  572.403(g).  Section  572.403(g)  « 
requires  the  republication  of  an 
agreement  under  certain  circumstances 
but  exempts  such  republication  from 
certain  requirements  of  Part  572  when 
no  substantive  changes  are  involved. 
Comments  24  and  26  contend  that  the 
repubhcation  requirement  is 
unnecessary  and  wasteful. 

The  purpose  of  {  572.403(g)  is  to 
provide  for  the  periodic  republication  of 
the  entire  text  of  an  agreement  and  to 
remove  those  portions  of  the  agreement 
which  have  been  deleted  through  prior 
modifications.  Removal  of  obsolete 
language  enhances  the  readability  of  the 
agreement.  This  section,  however,  has 
been  amended  so  that  the  republication 
requirement  applies  only  to  those 
agreements  which  retain  deleted 
language  within  the  text  of  the 
agreement.  Agreements  which  make 
changes  by  indicating  the  change  on  a 
separate  page  filed  for  information 
purposes,  as  provided  for  in 
§  572.403(d)(3).  need  not  republish  the 
entire  agreement. 


Section  572.404 
Waiver. 


Application  for 


Section  572.404  provides  for  a  waiver, 
upon  a  showing  of  good  cause,  of  the 
form  requirements  of  SS  572.401.  572.402 
and  572.403  and  establishes  the 
procedure  and  content  for  waiver 
requests.  No  comments  were  received 
on  this  section. 


Upon  further  consideration,  the 
Commission  believes  that  the  scope  of 
§  572.404  should  be  enlarged  to  provide 
for  a  waiver,  under  appropriate 
circumstances,  from  the  agreement 
organization  and  content  requirements 
of  §S  572.501  and  572.502.  There  is  a 
direct  connection  between  {  572.402.  on 
the  one  hand,  and  S  \  572.501  and 
572.^02,  on  the  other.  Any  waiver 
associated,  in  particular,  with 
S  572.402(e)(2)  would  almost  certainly 
require  relief  from  all  or  portions  of 
SS  572.501  and  572.502.  This  broadening 
of  the  waiver  provision  should  not  be 
interpreted  as  a  lessening  of  the 
importance  of  these  form  and  maimer 
requirements.  The  purpose  of  expanding 
the  waiver  provision  is  to  provide  for 
the  exceptional  situation  where  some 
relief  may  be  justified.  Accordingly, 
S  572.404(a)  is  amended  to  Include 
SS  572.501  and  572.502  within  the 
matters  for  which  a  waiver  may  be 
sought 

Section  572.405    Information  Form. 

Section  572.405  requires  that  a 
completed  Information  Form  accompany 
certain  agreements  at  the  time  of  their 
filing.  Complete  responses  are  required 
for  each  item  on  the  Information  Form. 
Section  572.405(b)  and  the  instructions 
to  the  Information  Form  require  that 
where  the  party  is  unable  to  provide  a 
complete  response,  the  party  should 
provide  either  estimated  data  (%vith  an 
explanation  of  why  precise  data  are  not 
available)  or  a  detailed  statement  of 
reasons  for  noncompliance  and  the 
efforts  made  to  obtain  such  information. 

Because  certain  parts  of  the 
Information  Form  have  been  made 
voluntary  or  are  only  required  to  be 
completed  for  certain  types  of 
agreements,  S  572.405(b)  is  amended  to 
indicate  that  a  complete  response  to  the 
Information  Form  shall  be  supplied  in 
accordance  with  the  instructions.  In 
addition,  in  order  to  relieve  any 
paperwork  burden  on  the  parties  and  to 
enhance  the  abQity  of  the  Commission 
to  protect  the  confidentiality  of  the 
Information  Form,  only  an  miginal  and 
two  copies  of  the  Information  Form  are 
required  to  be  filed. 

Several  comments  object  to  the 
required  explanation  for  noncompliance, 
including  the  use  of  estimates,  as  a  basis 
for  rejection  of  the  agreement  under 
S  572.601.  Comment  37  questioned 
whether  the  Commission  would  use  the 
explanation  to  reject  the  agreement  on 
the  basis  of.  for  example,  the  accuracy 
of  estimates  or  the  adequacy  of  sources. 
Comment  39  suggests  that  where 
explanations  are  "meritorious",  they 
should  be  accepted. 
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In  order  to  effectively  and  efHciently 
utilize  the  data  provided  on  the 
Information  Form,  it  is  necessary  for  the 
Commission  to  assess  the  accuracy  of 
such  data.  The  identification  of  the 
sources  of  estimates  allows  the 
Commission  to  determine  the  extent  to 
which  such  data  should  be  incorporated 
in  the  analysis  of  the  agreement.  An 
explanation  of  why  precise  data  are  not 
available  is  required  for  certain  parts  of 
the  Information  Form  in  order  to  ensure 
that  the  parties  make  a  reasonable 
attempt  to  provide  data  that  is  available 
to  them.  Available  data,  as  addressed 
later  in  the  discussions  of  Parts  III  and 
IV  of  the  Information  Form,  are  derived 
from  data  that  the  parties  already  have 
available,  or  would  ordinarily  acquire  in 
the  course  of  making  the  commercial 
decisions  underlying  the  proposed 
agreement  The  Commission  has, 
however,  deleted  the  requirement  that 
an  explanation  of  why  precise  data  are 
not  available  accompany  estimates  in 
Parts  ni  and  IV,  and  the  change  is 
indicated  in  the  relevant  sections  of  the 
Final  Rule.  Reasonable  explanations  for 
the  lack  of  availability  of  precise  data 
will  continue  to  be  required  for  the 
remaining  parts  of  the  Information  Form 
which  require  data  and  which  are  not 
voluntary.  Where  estimates  are  not 
provided,  a  statement  of  reasons  for  not 
providing  estimates  and  the  efforts 
made  to  obtain  such  information  is 
required. 

Six  comments  on  S  572.405  address 
the  issue  of  the  Commission's  authority 
to  require  the  Information  Form.  Four 
comments  took  the  position  that  the. 
Commission  does  not  have  such 
authority  under  the  Act.  These 
comments  are  addressed  in  the 
discussion  of  ({  S72.401(c)  and  572.601 
and  in  the  discussion  of  Appendix  A — 
Information  Form  and  Insbxictions. 

Section  572. 406    Complete  and  Definite 
Agreements. 

Section  572.406  provides  that  any 
agreement  Bled  under  the  Act  and  Part 
572  shall  be  the  complete  agreement 
among  the  parties  and  shall  specify  in 
detail  the  substance  of  the 
understanding  of  the  parties.  This 
section  provides  that  open-ended 
provisions  will  be  permitted  only  if  the 
enabling  agreement  indicates  that  any 
further  agreement  cannot  go  into  effect 
unless  filed  and  effective  under  the  Act. 
Finally,  this  section  describes  matters 
which  are  interstitial  to  the  basic 
agreement  authority.  Ten  comments 
were  filed  in  E)ocket  No.  84-32 
addressing  this  section. 

The  Supplementary  Information  to 
Docket  No.  84-32  stated: 


The  rule  doe*  not  state  how  the 
Commiasion  will  treat  an  agreement  that  is 
not  sufficiently  specific,  complete  and 
definite.  In  most  cases,  such  deficiencies 
could  probably  b«  corrected  through  informal 
discuBsioni  between  the  Commission's  staff 
and  the  parties.  An  agreement  which  is 
severely  deficient  however,  may  be  rejected. 
Investigated  or  subject  to  a  formal  request  for 
additional  information  or  to  challenge  in  ihe 
court  under  section  11(h)  of  the  Act 

A  number  of  comments  (Comments  101, 
105. 106, 107. 108]  objected  to  the 
discussion  insofar  as  it  suggested  that 
an  agreement  which  was  severely 
deficient  under  the  criteria  of  i  572.406 
could  be  rejected.  These  Comments 
argue  that  the  Commission  does  not 
have  the  authority  to  reject  an 
agreement  because  it  is  unclear  or 
indefinite.  Such  agreements  allegedly 
may  only  be  investigated,  subjected  to  a 
request  for  additional  information  or 
challenged  in  court  under  section  11(h) 
of  the  Act.  Comments  107  and  110 
propose  the  addition  of  a  new  paragraph 
which  would  expressly  limit  the 
Commission's  action  on  deficient   , 
agreements  to  such  an  investigation,  an 
information  request  or  an  injunction. 

As  the  Supplementary  Information  in 
the  Interim  Rule  indicated,  the 
Commission  would  in  most  cases  seek 
to  resolve  deficiencies  through  informal 
negotiations  and  discussions  between 
its  staff  and  the  parties.  Rejection  of  an 
agreement  would  only  occur  in  a  rare 
case  where  an  agreement  is  so  severely 
deficient  that,  on  its  face,  it  could  not  be 
construed  as  complete  and  where  even 
the  most  basic  analysis  under  the 
general  standard  would  not  be  possible. 
Moreover,  in  such  a  case,  it  would  not 
be  possible  to  determine  whether 
sections  10(a)(2)  and  10(a)(3)  were 
complied  with.  Finally,  agreements 
should  be  su^iciently  precise  and 
definite  to  determine  whether  a 
particular  activity  is  within  the  scope  of 
the  antitrust  immunity  conferred  upon 
them  by  section  7  of  the  Act.  The  fact 
that  there  are  other  avenues  available 
for  dealing  with  deficient  agreements,  as 
suggested,  does  preclude  the  use  of 
rejection.  Clearly,  an  informal  resolution 
of  such  deficiencies  is  preferred.  In  other 
cases,  requests  for  additional 
information,  investigation,  or  court 
challenge  under  section  11(h)  of  the  Act 
may  be  appropriate.  However,  where 
even  the  most  minimal  requirements 
with  regard  to  definiteness  and 
completeness  are  not  met  rejection  may 
be  appropriate.  The  Commission  does 
not  believe  that  it  is  necessary  to 
formally  state  the  actions  which  might 
be  available  within  the  text  of  9  572.406. 

Section  572.406(a).  Section  572.406(a) 
states  that  a  filed  agreement  shall  be  the 


complete  agreement  among  the  parties 
and  shall  specify  in  detail  the 
substances  of  their  understanding. 
Comments  102  supported  this  section  as 
it  appeared  in  the  Interim  Rule. 
Comment  105  urges  that  this  section  be 
eliminated  or  alternatively  amended. 

The  Commission  believes  that 
S  572.406(a)  adequately  states  the 
general  rule  that  agreements  must  be 
complete  and  definite  and  this  section 
remains  unchanged  in  the  Final  Rule. 

Section  572.406(b).  Section  572.406(b) 
establishes  guidelines  concerning  open- 
ended  authority  in  agreements. 
Comment  102  supports  this  section  in 
the  Interim  Rule.  Comment  104  favors 
the  elimination  of  this  section  but 
alternatively  proposes  certain 
modifications  assuming  that  S  572.406(c) 
is  not  eliminated.  Comment  105 
considers  S  572.406  (b)  and  (c)  to  be 
intertwined  and  proposes  modifications 
to  both  sections. 

Section  572.406(b)  provides  that 
agreement  clauses  which  contain 
enabling  authority  expressly  state  that 
such  authority  may  not  be  implemented 
unless  the  more  specific  implementing 
understanding  or  agreement  is  filed  and 
effective  under  the  Act.  To  that  extent 
this  section  merely  states  what  the  Act 
otherwise  requires.  Accordingly, 
S  572.406(b)  is  retained  in  the  Final  Rule. 
However,  the  phrase  "open-ended  or 
vague"  is  deleted. 

Section  572.406(c).  Section  572.406(c) 
is  intended  to  provide  a  guideline 
regarding  interstitial  agreement 
authority.  The  comments  were 
unanimous  in  expressing  concern  with 
this  provision.  A  majority  of  comments 
favor  the  elimination  of  paragraph  (c) 
from  the  Final  Rule.  Others,  as  an 
alternative,  propose  modification  to 
eliminate  phrases  such  as  "routine  and 
ordinary",  "anticompetitive  effect"  and 
"routine  operational".  Some  comments 
suggest  that  this  paragraph  would  revive 
certain  antitrust  issues  which  were 
intended  to  be  put  to  rest  by  the  1964 
Act.  Other  comments  suggest  that  it 
would  erode  the  "reasonable  basis  to 
conclude"  defense  under  section  7(a)(2) 
of  the  Act. 

Section  572.406(c)  is  retained  in  the 
Final  Rule  but  is  amended  along  the 
lines  suggested  in  several  of  the 
comments.  The  standard  of  this  section 
is  one  that  will  be  applied  on  an  ad  hoc 
basis  and  is  not  intended  to  preclude 
parties  from  taking  interstitial  action. 

Subpart  E — Content  and  Organization  of 
Agreements 

Subpart  E  provides  for  the 
standardization  of  the  organization  of  an 
agreement  specifying  the  name,  number. 
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and  order  of  particular  agreement 
articles. 

Comment  38  argues  that  the 
requirements  of  Subpart  E  exceed  the 
Commission's  authority  and  should  be 
deleted.  Comment  34  urges  that  a  period 
of  at  least  six  months  subsequent  to  the 
adoption  of  the  Final  Rule  be  permitted 
to  conform  agreements  to  the 
requirements  of  Subpart  E.  Comment  28 
suggests  that  the  requirements  of 
Subpart  E  may  not  be  suitable  for  all 
agreements  and  that  alternative  formats 
should  be  permitted.  Comment  39  urges 
that  the  Commission  continue  its  policy 
of  not  specifying  the  language  of 
agreement  provisions.  It  also  urges  the 
Commission  to  reconsider  making  the 
requirements  of  Subpart  E  applicable  to 
agreements  which  were  approved  prior 
to  June  18. 1984.  However,  two 
conferences  subscribing  to  Comment  39 
did  not  object  to  Subpart  E  requirements 
provided  that  republication  is  not 
required  prior  to  )une  17, 1985. 

"The  objectives  of  Subpart  E  are  to:  (1) 
Ensure  that  the  text  of  an  agreement 
contains  the  essential  articles  which  are 
likely  to  appear  in  all  agreements  in  a 
prescribed  order,  and  (2)  further  support 
the  standardization  of  agreement  format 
and  its  associated  goals  and  objectives 
as  discussed  above  in  connection  with 
section  572.402.  Nothing  in  the  Act  or  its 
legislative  history  prohibits  the 
Commission  from  establishing  an 
orderly,  minimum  structure  or 
organization  for  agreements  filed  with 
the  Commission. 

Upon  consideration  of  the  various 
proposed  compliance  schedules  and 
available  resources  and  obligations,  the 
Commission  has  determined  that  a 
phased  implementation  schedule,  both 
for  S9  57Z402  and  572.403  and 
SS  572.501  and  572.502.  would  minimize 
any  burden  by  allowing  up  to  ten 
months  to  achieve  compliance.  The 
elements  required  by  S  572.501  are 
generally  found  in  most  agreements  and 
provide  the  minimum  information 
necessary  for  a  general  understanding  of 
an  agreement.  These  requirements,  as 
revised  below,  shall  continue  for  all 
agreements  except  cancellations,  marine 
terminal  agreements  and  assessment 
agreements.  In  the  event  that  a  waiver 
from  these  requirements  is  deemed 
necessary.  {  572.404  has  been  expanded 
to  permit  application  to  be  made  for  a 
waiver  from  the  requirements  of 
S§  572.501  and  572.502. 

Section  572.501    Agreement 
Provisions — Organization. 

Section  572.501  provides  a  uniform 
organization  for  all  agreements,  except 
marine  terminal  agreements  and 
assessment  agreements.  ~ 


Section  572.501(a).  Section  572.501(a) 
imposes  a  minimum  organization  and 
subject  matter  oudine  on  filed 
agreements  (except  for  those  which  are 
exempted)  and  reserves  the  use  of 
certain  article  numbers.  Comment  29 
contends  that  §  572.501(a)  should  be 
modified  to  provide  that  the  content  of  a 
specified  article  is  not  required  to  be 
published  unless  that  content  has  been 
commercially  agreed  to,  contending  that 
some  of  the  articles  do  not  otherwise 
ordinarily  exist  in  some  forms  of 
agreements. 

Section  572.501  (a)  states  that  article 
numbers  are  reserved  for  the  particular 
provision  or  authority  as  indicated  in 
this  section.  Experience  with 
agreements  filed  pursuant  to  the  Interim 
Rule  indicates  that  this  statement  has 
not  clearly  communicated  its  intended 
meaning.  Some  filing  parties  who 
perceive  that  they  have  no  need  for  a 
particular  article  have  simply  omitted 
the  subject  matter  of  the  article  and 
assigned  its  number  to  another  subject. 
Each  of  the  articles  enumerated  in 
S  572.501  is  generally  found  in  nearly  all 
types  of  agreements.  The  enumerated 
Articles  1  through  13  are  reserved  for 
the  specified  subject  matter  shown  in 
S9  572.501  and  572.502  and  may  not  be 
used  for  any  other  subject  or  purpose, 
regardless  of  the  type  of  agreement 
Where  an  article  is  legitimately  not 
applicable,  as  for  example,  a  charter 
agreement  which  is  not  likely  to  have  a 
neutral  body  poHcing  provision,  the 
article  number  and  name  is  to  either  be 
omitted  altogether  or,  to  preserve  the 
sense  of  the  article  numbering  in  the 
agreement  to  be  included  in  the  text  of 
the  agreement  followed  by  the  word 
"None".  Accordingly,  appropriate 
revisions  have  been  made  in  5  572.501(a) 
to  clarify  the  use  of  the  reserved  article 
numbering  system. 

Section  572.501(b).  Section  572.501(b) 
sets  forth  the  specific  order  and 
describes  generally  the  subject  matter  of 
the  articles  of  an  agreement. 

Certain  inquiries  received  by  the 
Commission's  staff  suggest  that  some 
parties  interpret  the  enumeration  of 
Articles  1  through  13  in  S  §572.501  and 
572.502  to  mean  that  these  articles  are 
the  only  articles  or  subject  matter  which 
may  be  included  in  an  agreement. 
Section  572.402(e)(2)  clearly  states  that 
"any  additional  material  provisions 
shall  be  set  forth  as  consecutively 
number  articles."  Moreover,  an 
agreement  that  contained  only  Articles  1 
through  13  would  in  most  instances  not 
contain  the  full  understanding  between 
the  agreement  parties  expressed  in  the 
filed  agreement.  In  order  to  eliminate 
any  further  confusion,  {  572.501(b)  has 
been  amended  to  state  that  additional 


articles  required  to  express  the  complete 
understanding  between  the  parties  to 
the  agreement  and  not  otherwise 
incorporated  in  appendices  to  the 
agreement  shall  immediately  follow  the 
enumerated  articles.  Such  articles  shall 
be  numbered  consecutively  commencing 
with  Article  14. 

Section  572.501(b)(1).  Section 
572.501(b)(1)  requires  the  publication  of 
the  "full  name  of  the  agreement"  in 
Article  1  of  the  agreement.  Comment  34 
suggests  that  the  parties  to  an 
agreement  be  permitted  to  use  an 
abbreviation,  acronym,  or  "doing 
business  as"  name.  We  are  not  adopting 
this  suggestion.  Article  1  is  the 
appropriate  place  in  an  agreement  to 
identify  that  agreement  by  its  complete 
legal  name.  We  find  this  requirement  to 
be  administratively  necessary  and  not  to 
impose  any  particular  burden  on  the 
agreement  parties.  It  therefore  shall  be 
retained.  "> 

Section  572.501  (b)(2).  Section  [ 
572.501(b)(2)  requires  a  statement  of  the 
"Purpose  of  the  Agreement"  in  Article  2. 
Comment  34  contends  that  the 
elaboration  on  the  meaning  of  the  term 
"purpose"  is  unnecessary.  While 
paragraph  (b)(2)  will  be  retained, 
because  section  5(b)(1)  of  the  Act 
requires  an  agreement  to  state  its 
"purpose",  the  elaboration  objected  to  is 
deleted. 

SecUon  572.501(b)(3).  Section 
572.501(b)(3)  requires  the  statement  of 
the  name,  address  and  corporate/ 
domicile  nationality  of  each  party  to  the 
agreement  in  Article  3. 

Five  comments  (Comments  22,  24,  26, 
34,  38)  question  the  need  for  this 
requirement.  Comments  26  and  38 
contend  that  the  requirement  is 
burdensome  and  contrary  to  the  Act  and 
should  be  deleted.  Comment  24  states 
that  this  section  should  be  amended  to 
avoid  delays  in  the  admission  or 
resignation  of  agreement  members. 
Comment  22  questions  the  relevance  of 
stating  the  parties'  nationality. 

The  purpose  of  S  572.501(b)(3)  is  to 
ensure  that  the  Commission  has 
accurate  and  current  information  with 
respect  to  the  agreement's  membership. 
The  lack  of  such  information  has  been  a 
long-standing  problem.  It  is  not  the 
purpose  of  this  section,  however,  to 
unreasonably  delay  the  effectiveness  of 
changes  in  membership,  to 
urmecessarily  burden  the  agreement 
document  itself,  or  to  collect  unneeded 
information.  Therefore,  appropriate 
changes  have  been  made  to 
S  572.501(b)(3)  and  to  S  572.605  to 
provide  for  expedited  review  of 
modifications  effecting  change  in 
conference  membership. 
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SecUon  S7ZS01(b)(4).  SecUon 
572.S01(b)(4)  requires  a  statement  of  the 
geographic  scope  in  Article  4.  Comment 
34  states  that  agreement  members  do 
not  necessarily  serve  their  respective 
trades  pursuant  to  the  authority  of  an 
agreement  and  that  the  implication  that 
they  do  so  serve  should  be  eliminated.  It 
is  not  the  purpose  of  fi  572.501(b)(4)  to 
capture  any  more  than  the  geographic 
breadth  of  the  basic  agreement.  Certain 
changes  have  therefore  been  made  in 
this  section. 

Comment  28  states  that 
9  572.501(b)(4),  as  well  as 
9  572.501  (b)(5J,  should  expressly  reqiiire 
consortium  agreements  to  specify  the 
level  and  scope  of  service:  otherwise, 
such  agreements  may  contain  "open- 
ended"  or  "blank  check"  authority.  The 
fundamental  concern  of  this  Comment, 
i.e.  "open-ended  authority",  has  been 
addressed  in  9  572.103(g)  and  9  572.406. 
As  this  concern  would  appear  to  be  met 
by  these  sections  of  the  Final  Rule,  the 
suggested  modifications  to  9  572.501 
(b)(4)  or  (b)(5)  do  not  appear  necessary. 

SecUon  572.501  fbJfSJ.  Section 
572.501(b)(5)  requires  in  Article  5  a 
statement  of  the  authorities  permitted 
by  the  Act  and  intended  to  be  exercised 
by  the  parties  to  the  agreement. 
Comment  24  states  that  this  requirement 
creates  a  risk  that  persons  opposing  an 
action  taken  pursuant  to  an  agreement 
may  argue  that  the  only  authority  of  the 
agreement  is  that  stated  in  Article  5. 
This  Comment  suggests  the  addition  of  a 
statement  that  the  parties'  authority  is  to 
be  derived  from  the  entire  agreement. 

The  purpose  of  Article  5  is  to  provide 
a  general  statement  of  the  activities 
which  the  parties  are  authorized  to 
engage  in.  Section  572.501(b)(5)  has  been 
revised  to  make  this  clear  and  that, 
except  for  the  specification  of 
fundamental  matters,  it  will  require  that 
additional  articles  be  provided  which 
are  more  specific  as  to  the  authority  to 
be  exercised  and  the  mechanics  of  that 
exercise.  Finally,  diis  section  is  revised 
to  state  that  the  parties  may  rely  on  the 
contents  of  the  entire  agreement  as 
authority  for  their  activities. 

Section  572.501(b)(6).  Section 
572.501(b)(6)  requires  the  tides  and 
respective  authorities  of  any  agreement 
officials  designated  by  the  agreement 
parties  be  provided  in  Article  6. 

Comment  38  contends  that  the 
requirements  of  9  572.501(b)(e) 
improperly  prescribe  substantive 
agreement  content  exceed  the  authority 
of  the  Act  and  should  be  deleted. 
Comment  34  requests  the  clarification  of 
the  language  and  intent  of  the  section 
with  respect  to  the  specification  of 
agreement  officials  and  their  duties. 


The  purpose  of  9  572.501(b)(6)  is  to 
ensure  that  the  Commission,  the 
agreement  parties  and  any  other 
interested  parties  be  informed  as  to 
who,  by  organizational  title,  is 
empowered  to  act  on  behalf  of  the 
agreement  parties  and  in  what  capacity. 
This  information  is  necessary  to  the 
effective  and  efficient  administration  of 
the  Commission's  agreement  program, 
both  with  respect  to  the  pre- 
effectiveness  review  of  an  agreement 
and  the  post-effectiveness  monitoring  of 
the  activities  of  an  agreement.  It  is  not 
the  purpose  of  this  section,  however,  to 
unnecessarily  delay  the  effectiveness  of 
changes  in  such  provisions  or 
complicate  the  agreement  document 
Therefore.  9  572.605  has  been  amended 
to  provide  for  expedited  review  of 
modifications  to  Article  6. 

Section  572.501(b)(7).  Section 
572.510(b)(7)  requires  that  the  terms  and 
conditions  of  membership  to  the 
agreement  be  provided  in  Article  7. 
Comment  26  contends  that  this 
requirement  is  overly  detailed  and,  in 
some  cases,  too  trivial  to  be  included  in 
the  basic  agreement 

Section  572.501(b)(7)  is  an  extension 
of  the  requirements  of  section  5(b)(2)  of 
the  Act  which  mandates  that  conference 
agreements  provide  reasonable  and 
equal  terms  and  conditions  for 
conference  membership.  Of  the  nine 
required  articles  in  9  572.501,  it  is  the 
least  likely  to  apply  to  all  agreements. 
The  requirements  of  9  572.501  would 
only  apply  to  certain  rate  agreements 
and  would  not  have  application  to 
transshipment  equipment  interchange 
or  charter  agreements.  Section 
572.501(b)(7),  therefore,  has  been  revised 
to  indicate  that  its  provisions  do  not 
apply  to  certain  agreements. 

Section  572.502    Organization  of 
Conference  and  Interconference 
Agreements. 

Section  572.502  implements  section 
5(b)  of  the  Act  by  requiring  the 
inclusions  of  neutral  body  policing, 
prohibited  acts,  consultation,  shippers' 
requests  and  complaints,  and 
independent  action  provisions  in 
conference  and  interconference 
agreements. 

Section  572.502(a).  Section  572.502(a) 
specifies  the  scope  and  application  of 
the  section  with  respect  to  conference 
agreements.  Certain  clarifying  editorial 
changes  have  been  made  to  the  section. 
In  addition  the  section  has  been  revised 
to  provide  for  the  inclusion  in 
agreements  of  provisions  in  addition  to 
those  prescribed  in  {  9  572.501  and 
572.502. 

Section  572.502(a)(1).  Section 
572.502(aKl)  requires  a  statement  that  at 


the  request  of  an  agreement  member  the 
conference  shall  engage  the  services  of 
an  independent  neutral  body.  The 
section  further  requires  the  inclusion  of 
any  neutral  body  procedures 
established. 

Seven  comments  (Comments  22,  25, 
26,  27,  34.  35.  39)  were  received  on  this 
section.  None  of  the  Comments  take 
exception  to  the  requirement  for  an 
agreement  to  provide  an  affirmative 
statement  that  a  single  agreement 
member  may  request  neutral  body 
policing.  However,  some  contend  that 
there  is  no  statutory  authority  for 
requiring  that  once  implemented,  the 
neutral  body  policing  procedures  have 
to  be  incorporated  into  the  text  of  the 
agreement  Of  those,  three  propose  that 
if  the  procedures  are  required,  they 
should  be  included  in  an  appendix.  It  is 
also  suggested  this  section  use  the  term 
"self  policing"  rather  than  the  term 
"independent  neutral  body"  policing. 

Section  572.502(a)(1)  implements 
section  5(b)(4]  of  the  Act  which  provides 
for  "an  independent  neutral  body"  to 
police  the  obligations  of  a  conference 
and  its  members,  if  requested  by  a 
member  line.  The  section  will  therefore 
continue  to  refer  to  an  "independent 
neutral  body."  The  requirement  that  any 
neutral  body  poUciiig  procedures  be 
included  in  the  agreement  derives  from 
the  general  requirement  that  an 
agreement  contain  the  full 
understanding  of  the  parties.  To  the 
extent  that  these  procedures  refiect 
concerted  action  by  the  parties,  they  are 
pari  of  the  agreement  and  must  be  filed. 

Section  572.605  is  amended,  however, 
to  provide  for  expedited  review  of 
neutral  body  policing  procedures, 
excluding  any  modification  of  the 
triggering  provision  stemming  directly 
from  section  5(b)(4)  of  the  Act.  Section 
572.502(a)(1)  is  also  modified  to  allow 
neutral  body  procedures  to  be  included 
in  a  designated  appendix  to  the 
agreement,  which  is  cross-referenced  in 
Article  10. 

Section  572.502(a)(2).  Section 
572.502(a)(2)  requires  and  affirmative 
statement  that  a  conference  will  not 
engage  in  conduct  prohibited  by  section 
10(c)(1)  or  10(c)(3)  of  the  Act.  Comment 
33  requests  that  9  572.502(a)(2)  be 
expanded  to  incorporate  the  prohibition 
on  refusals  to  negotiate  with  shippers' 
associations  contained  in  section 
10(b)(13)  of  the  Act. 

Section  572.502(a)(2)  implements 
section  5(b)(5)  of  the  Act  which,  insofar 
as  section  10  prohibited  acts  are 
concerned,  requires  conference 
agreements  to  expressly  reference  only 
those  prohibitions  specified  in  sections 
10(c)(1)  and  10(c)(3)  of  the  Act  We  note, 
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however,  that  section  10(c)(1)  of  the  Act 
prohibits  a  conference  from  boycotting 
or  taking  any  other  concerted  action 
resulting  in  an  unreasonable  refusal  to 
deal.  While  not  addressing  itself  directly 
to  shippers'  associations,  the  prohibition 
against  boycotting  and  other  concerted 
actions  may  encompass  the  concern  of 
Comment  33.  No  change  has  been  made 
to  9  572.502(a)(2). 

Section  572.502(a)(3).  Section 
572.502(a)(3)  requires  that  conference 
agreements  provide  procedures  for 
consultation  with  shippers  and  for 
handling  of  shippers'  requests  and 
complaints.  Comment  33  suggests  that 
9  572.502(a)(3)  should  prescribe 
minimum  time  fi'ames  and  other 
procedures  for  the  consideration  of 
shippers'  complaints  and  requests  in  a 
manner  similar  to  that  of  the  mandatory 
provisions  of  Subpart  H. 

Section  572.502(a)(3)  implements 
section  5(b)  (6)  and  (7)  of  the  Act  which 
require  conference  agreements  to 
contain  consultation  and  request/ 
complaint  handling  procedures.  The 
mandatory  provisions  of  Subpart  H, 
including  9  572.801  (c)  and  (d),  served 
the  purpose  of  bringing  agreements  into 
compliance  with  section  5(b]  of  the  Act 
during  the  transition  period.  As 
discussed  more  fully  below  in 
connection  with  the  disposition  of 
Subpart  H,  that  purpose  has  been  served 
and  the  Commission  is  removing  the 
mandatory  provisions  of  Subpart  H  from 
the  Final  Rule.  At  this  time  there  does 
not  appear  to  be  a  need  to  require 
parties  to  agreements  to  adopt 
Commission  prescribed  provisions. 
Provisions  drafted  by  parties  to 
agreements  are  carefully  reviewed  to 
ensure  that  they  contain  sufficient 
specificity  and  detail.  Accordingly,  the 
changes  to  this  section  suggested  in 
Comment  33  are  not  adopted. 

Section  572.502(a)(4).  Section 
572.502(a)(4)  requires  that  conference 
agreements  specify  its  independent 
action  procedures.  Conmient  34 
proposes  that  this  section  be  revised  to 
permit  (1)  Independent  action 
procedures  which  allow  for  the  exercise 
of  such  action  on  less  than  10  calendar 
days'  notice;  and  (2)  a  conference 
member  to  independently  elect  to 
provide  more  than  10  calendar  dayr' 
notice  of  its  intention  to  exercise 
independent  action. 

Section  572.502(a)(4)  tracks  the 
language  of  section  5(b)(8]  of  the  Act 
which,  in  relevant  part  provides  that 
conference  agreement  independent 
action  provisions  may  not  impose  a 
notice  period  of  "  *  *  *  more  than  10 
calendar  days  *  *  *"  for  the  exercise  of 
independent  action.  The  revisions 
suggested  by  Comment  34  are 


unnecessary  because  their  intended 
purpose  is  presently  being  served  by 
9  572.502(a)(4).  Therefore,  no  change  to 
this  section  has  been  made. 

Section  572.502(b).  SecHon  572.502(b) 
requires  every  interconference 
agreement  to  contain  independent 
action  procedures  (in  addition  to  the 
enumerated  Articles  1  through  12). 
Comment  24  contends  that 
interconference  agreements  should  not 
be  required  to  contain  the  provisions  of 
Articles  10. 11  and  12  specified  in 
9  572.502(a). 

Interconference  agreements  ai-e 
generally  types  of  conference 
agreements  and,  as  such,  should  be 
subject  to  the  same  requirements. 
Therefore,  the  argument  that  the 
requirements  of  9  572.502(a)  should  not 
apply  to  interconference  agreements  is 
not  persuasive  and  is  rejected.  However, 
a  waiver  of  this  requirement  may  be 
applied  for  pursuant  to  the  new 
provisions  of  9  572.404.  Such  a  waiver 
would  be  available  where  any  or  all  of 
Articles  1  through  12  would  not  be 
appUcable  or  appropriate  given  the 
particular  interconference  agreement. 
Finally,  it  should  be  noted  that 
provisions  which  appeared  in  9  572.802 
have  been  relocated  in  this  section. 

Subpart  F — ^Action  on  Agreements 

Subpart  F  implements  section  6  of  the 
Act  which  estabhshes  procedures  under 
which  agreements  are  reviewed  and 
acted  upon  by  the  Commission.  The 
statutory  model  for  review  of 
agreements  is  the  premerger  clearance 
procedures  set  forth  in  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976  (Pub.  L  94-435.  90  Stat.  1390).  The 
procedures  of  Subpart  F  are  intended  to 
facilitate  the  expeditious  review  of 
agreements  based  on  necessary  and 
relevant  information  within  the  time 
allowed  by  the  Act. 

Section  572.601    Preliminary  '■ 

Review — Rejection  of  Agreements.        P 

Section  572.601(b)  provides  fur  the 
rejection  of  any  agreement  that  fails  to 
comply  with  the  filing  and  information 
requirements  of  the  Act  and  Part  572. 
Comments  13, 17,  38,  and  39  question  the 
Commission's  authority  to  reject  an 
agreement  for  failure  to  meet  filing  and 
format  requirements.  Comments  29,  34, 
and  38  specifically  challenge  the 
authority  to  reject  an  agreement  after 
preliminary  review,  pursuant  to 
9  572.601(a),  on  the  ground  that  the 
Information  Form  is  not  submitted,  or  is 
incomplete  and  an  adequate  explanation 
is  not  provided.  They  argue  that  only  a 
deficiency  in  the  agreement  itself 
provides  the  basis  for  rejection. 
According  to  these  Comments,  an 
incomplete  Information  Form  lacking  an 


adequate  explanation  should  be 
remedied  by  a  request  for  additional 
information. 

Section  5(a)  of  the  Act  authorizes  the 
Commission  to  prescribe  the  additional 
information  that  should  accompany  an 
agreement.  These  requirements  are 
contained  in  9  572.405  pertaining  to  the 
Information  Form.  Section  6(b)  of  the 
Act  provides  for  rejection  of  a 
submission  which  does  not  meet  the 
requirements  of  section  5(a)  of  the  Act. 
Section  572.601  implements  this 
rejection  authority.  An  agreement  which 
is  submitted  with  an  incomplete 
Information  Form,  lacking  an  adequate 
explanation  where  required  by 
9  572.405,  fails  to  comply  with  9  572.405 
and  may  be  rejected.  Moreover,  the 
purpose  of  a  request  for  additional 
information  is  not  to  obtain  information 
which  all  parties  are  required  to  submit 
with  an  agreement  in  the  first  instance, 
but  to  acquire,  in  special  circumstances, 
further  information. 

Comment  39  suggests  that  before  an 
agreement  is  rejected,  the  filing  party 
should  have  an  opportunity  to  correct 
any  deficiencies  within  a  specified  time 
without  suspending  the  45-day  waiting 
period.  It  is  further  proposed  that  this 
section  be  clarified  to  explain  that 
agreements  may  only  be  rejected  for 
nonconformance  with  technical  filing 
requirements  rather  than  for  substantive 
deficiencies.  Comment  39  also  suggests 
that  9  572.601(b)  be  amended  to  provide 
that  rejection  must  occur  within  20  days 
of  filing  and  that  prior  to  rejection,  the 
filing  parties  should  be  notified  and 
given  an  opportunity  to  correct  any 
deficiency.  Finally,  Comment  39 
proposes  that  this  section  be  amended 
to  expressly  provide  for  appeal  to  the 
Commission  itself  when  an  agreement  is 
rejected. 

Most  of  these  concerns  expressed  in 
these  conunents  are,  as  a  practical 
matter,  met  under  the  existing  Bureau  of 
Agreements  and  Trade  Monitoring 
procedures  for  processing  agreements. 
Filing  parties  presently  are  given  the 
opportunity  to  make  minor  corrections 
without  suspending  the  45-day  waiting 
period.  'These  corrections  are  usually 
speedily  made  because  of  their  technical 
nature. 

Every  effort  is  made  to  review  an 
agreement  and  accompanying 
Information  Form  for  deficiencies  as 
expeditiously  as  possible.  In  most 
situations  this  preliminary  review  is 
completed  within  a  few  days  after  the 
agreement's  receipt  at  the  Commission. 
In  the  case  of  particularly  complex 
agreements,  slightly  more  review  time 
may  be  needed.  A  specific  time  period 
for  rejection  therefore  does  not  appear 
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to  be  necessary  or  appropriate  and 
could  under  certain  circumstances,  deny 
the  Commission  and  the  tiling  parties 
necessary  flexibility. 

As  to  Comment  39's  concern  about 
rejection  for  other  than  filing 
deflciencies.  the  nature  of  the 
preliminary  review  provided  for  in 
section  6(b)  of  the  Act  and  S  572.6(n[a) 
makes  clear  that  this  rejection  is  not 
based  on  a  substantive  review  of  the 
agreement 

Decisions  on  rejection  agreements  are 
presently  made  by  the  Commission  and 
not  the  staff.  There  is,  therefore,  no  need 
to  provide  for  an  appeal  procedure  to 
the  Commission  because  they  have 
already  considered  the  matter.  If,  in  the 
future,  this  procedure  is  changed,  then, 
at  that  time,  it  would  be  appropriate  to 
consider  an  appeal  mechanism  to 
provide  for  Commission  review. 

Section  572.602    Federal  Resister 
Notice. 

Section  572.602  implements  section 
6(a)  of  the  Act  which  requires  the 
Commission  to  transmit  notice  of  the 
filing  of  an  agreement  to  the  Federal 
Register  within  seven  days  of  receipt. 

Section  57Z602(a).  Comment  38 
suggests  that  the  words  "A  notice  of  be 
added  at  the  beginning  of  §  572.602(a). 
This  clarifying  change  is  made  in  the 
Final  Rule. 

SecUon  57Ze02(b).  Section  572.602(b) 
describes  the  contents  of  the  notice  to 
appear  in  the  Federal  Register.  Comment 
19  suggests  the  use  of  a  standardized 
form  of  notice  which  would  be 
completed  and  filed  by  the  parties  with 
the  agreement.  Present  procedures 
appear  to  be  adequate  and  little  or  no 
savings  in  time  would  appear  to  result 
from  the  suggested  change.  Accordingly, 
a  standardized  loma  for  notice  is  not 
adopted. 

Comments  24  and  28  suggest  that  the 
notice  of  the  Federal  Register  identify 
the  filing  party.  This  suggestion  has 
merit.  This  information  is  submitted 
with  the  agreement  and  its  publication 
in  the  Federal  Register  would  facilitate 
the  effort  of  interested  persons  to 
communicate  with  the  filing  party.  This 
section  is  amended  accordingly. 

Section  572.603    Comments. 

Section  572.^03  provides  for  comment 
by  any  interested  person  to  an 
agreement  and  addresses  the  status  and 
confidentiality  of  such  comments. 

Section  572.603(a).  Section  572.603(a) 
allows  third  parties  to  submit  comments 
to  filed  agreements.  No  limitations, 
except  the  response  period  indicated  in 
the  Federal  Register  notice,  attach  to  the 
filing  of  such  comments.  Confidential 
treatment  will  be  afforded  comments 


where  the  commenter  so  requests  and 
there  exists  a  proper  legal  basis  for 
nondisclosure. 

This  provision  attracted  a  number  of 
comments  (Comments  19.  20,  24,  25.  26. 
30,  34,  39)  both  supporting  and  opposing 
confidential  treatment  of  third  party 
comments.  The  majority  of  these 
(Comments  19,  20.  24.  25.  26.  34.  39) 
believe  that  confidentiality,  where 
appropriate,  for  third  party  comments  is 
contrary  to  the  provisions  of  the  Act.  It 
is  asserted  that  the  disclosure 
exemptions  of  the  Freedom  of 
InformaUon  Act  (FOIA).  5  U.S.C.  552, 
are  the  exclusive  avenue  for  withholding 
third  party  comments.  Some  comments 
(Comments  19.  2a  24.  34.  39)  suggest  that 
the  filing  parties  be  provided  with 
copies  of  third  party  comments.  This 
would  allegedly  ensure  administrative 
efficiencies,  avoid  the  filing  and 
processing  of  FOIA  requests,  and  allow 
the  filing  party  the  opportunity  to 
confront  adverse  information.  On  the 
other  hand,  comment  30  submits  that  all 
information  filed  with  an  agreement, 
either  by  a  filing  party  or  third  parties,  is 
protected  under  section  6(j)  of  the  Act.  It 
is  asserted  that  confidentiality  for  third 
party  comments  will  encourage 
submission  of  more  complete  comments. 

Comment  28  suggests  that  persons 
commenting  on  agreements  be  allowed 
to  waive  confidentiality  and  Comment 
20  proposes  that  claims  of 
confidentiality  be  supported  by  precise 
statutory  grounds.  Comment  20  further 
suggests  that  the  parties  be  provided 
with  all  non-confidential  comments.  It  is 
suggested  that  if  complete 
confidentiality  is  claimed  for  all  parts  of 
a  comment,  notice  of  the  filing  and 
claimed  exemptions  be  provided  to  the 
parties.  Comment  20  requests  that  non- 
confidential oral  communications  with 
Commission  staff  by  persons  in 
opposition  to  an  agreement  be  made 
publicly  available. 

Many  of  these  comments  misconstrue 
both  tl^  section  and  the  Act.  First,  third 
party  comments  are  not  protected  by  the 
confidentiality  provisions  of  section  6(j) 
of  the  Act.  Only  "information  and 
documentary  material  filed  with  the 
Commission  under  section  5  or  6  is 
exempt  from  disclosure."  46  U.S.C.  App. 
1705(j).  This  information  is  solely 
provided  by  the  filing  parties.  No 
mention  is  made  in  sections  5  and  6  of 
the  Act  of  "information"  to  be  submitted 
by  third  parties.  Comments  on 
agreements,  however,  may  in 
appropriate  circumstances  be  protected 
under  the  disclosure  exemptions  of 
FOIA  (5  U.S.C.  552(bKC)(l-7)).  the  Trade 
Secrets  Act  (18  U.S.C.  1905).  or  other 
similar  statutes.  Although  third  party 
comments  are  not  protected  under 


section  6(j)  of  the  Act.  it  would  be 
inappropriate  and  improper,  particularly 
where  a  request  for  confidentiality  has 
been  received,  to  routinely  make  them 
available  to  the  agreement  parties, 
without  prior  Commission  review. 

Requiring  commenting  parties  to 
provide  the  agreement  parties  with  the 
non-confidential  portions  of  comments, 
or  notice  (where  the  whole  comment  is 
claimed  to  be  confidential),  appears 
unnecessary.  This  information  would  be 
available  from  the  Commission  upon 
request.  Nor  do  we  believe  this 
procedure,  whereby  non-privileged 
comments  will  be  available  from  the 
Commission  upon  request,  will  lead  to 
unnecessary  FOIA  requests.  A  FOIA 
request  is  not  required  to  obtain  ciearly 
non-confidential  information.  It  is 
properly  used  in  close  situations  where 
the  Commission  and  requested  may 
differ  on  the  confidentiality  of  certain 
information,  and  it  accords  the 
requesting  party  certain  procedural  and 
legal  rights.  Finally,  it  is  both 
administratively  burdensome  and  not 
required  by  law,  to  incorporate  all  oral 
comments  into  a  publicly  available    , 
written  record. 

As  to  the  suggestion  that  agreement 
parties  should  be  allowed  to  rebut 
comments,  the  Commission  will  provide 
the  opportunity  for  rebuttal  only  where 
the  comments  become  part  of  the  record 
in  a  Commission  or  coiirt  proceeding. 
Prior  to  the  institution  of  a  proceeding 
not  right  of  rebuttal  is  provided. 

The  Commission  is  adopting  the 
recommendations  of  Comment  20  that 
all  requests  for  confidentiality  be 
accompanied  by  citation  and 
explanation  of  relevant  legal  authority 
for  withholding.  In  the  event  the 
Commission  determines  that  it  is  proper 
to  release  information  for  which 
confidentialty  has  been  claimed  it  will 
notify  the  submitter  prior  to  such 
release. 

Comment  38  suggests  that  the  words 
"a  written  statement"  in  the  first 
sentence  of  S  57Z603(a)  be  changed  to 
"written  comments."  This  modification 
is  also  made  in  the  Final  Rule. 

Section  572.603(b).  Section  572.603(b) 
provides  that  filing  of  comments  does 
not  entitle  a  party  to  a  Commission 
reply,  institution  of  a  proceeding, 
discussion  of  the  comment  in  any 
Commission  or  court  proceeding,  or 
particpation  in  a  proceeding. 

Comment  34,  while  not  taking  issue 
with  the  substance  of  this  paragraph, 
suggests  that  the  Commission  further 
limit  all  substantive  communications 
regarding  pending  agreements  between 
any  third  person  and  any  Commission 
employee. 


Federal  Register  /  Vol.  49.  No.  222  /  Thursday  November  IS.  1984  /  Rules  and  Regulations      45337 


The  body  of  law  pertaining  to  ex  parte 
communications  only  applies  when  a 
formal  proceeding  has  been  instituted 
and  the  Commission  is  acting  as 
decisionmaker  (5  U.S.C.  557(a)).  The 
waiting  period  prior  to  the  effective  date 
of  an  agreement  is  not  such  a  legal 
proceeding  and  no  ex  parte  rights 
attach.  In  any  formal  proceeding 
involving  an  agreement  the  present 
Commission  rules  embodied  at  46  CFR 
502.11  and  502.61  appear  sufficient.  It  is 
therefore  is  unnecessary  to  further 
provide  for  ex  parte  restrictions  in  this 
section. 

Comment  28  states  that  the  provisions 
of  §  572.603(b),  when  read  in 
conjunction  with  the  rules  on 
negotiations  in  S  572.609.  flatly  bar 
commenters  from  participating  in 
negotiations.  While  Comment  28 
recognizes  that  commenters  have  no 
right  to  participate  in  negotiations,  it 
requests  that  the  section  be  amended  to 
allow  such  participation  where 
appropriate.  Comment  28  also  proposes 
that  the  section  be  clarified  to  permit  a 
commenter  to  engage  in  follow-up 
communications  with  the  Commission  at 
the  Commission's  discretion. 

No  change  to  S  572.603(b)  will  be 
made.  The  legislative  history  indicates 
that  the  role  of  third  parties  should  be 
limited  to  submitting  comments.  Conf. 
Rept.  No.  600.  98th  Cong.,  2d  Sess.  31 
(19iB4).  Moreover,  the  involvement  of 
third  parties  could  complicate  and  delay 
the  negotiation  process  by  introducing 
irrelevant  or  parochial  interests. 
However,  the  information  provided  in  a 
comment  may  be  considered  by  the 
Commission  in  the  negotiation  process. 
The  Commission,  however,  does 
interpret  the  present  language  of 
8  572.603(b)  and  t  572.609  to  permit 
follow-up  communications  between 
Commission  staff  and  third  party 
commenters. 

Section  572.604     Waiting  Period. 

Section  572.604  sets  forth  technical 
provisions  governing  the  statutory 
waiting  period. 

Section  572.604(b).  Section  572.604(b) 
provides  that,  unless  a  request  for 
additional  information  is  made  or  a 
court  order  obtained,  an  agreement 
becomes  effective  45  days  after  filing 
with  the  Commission  or  on  the  30th  day 
after  publication  in  the  Federal  Register. 
Comment  28  proposes  that  the 
Commission  publish  a  notice  when  it 
reaches  a  final  determination  on  a  filed 
agreement  and  that  any  commenters 
receive  a  copy  of  the  determination. 

Currently,  the  Commission  issues  a 
notice  of  an  agreement  becoming 
effective  pursuant  to  section  6(c)  of  the 
Act.  This  notice  is  not  published  in  the 


Federal  Register  but  is  available  to  the 
public  in  the  Office  of  the  Secretary. 
This  procedure  appears  to  be  sufficient 
with  respect  to  iiiforming  the  public  of 
the  Commission's  action.  Accordingly, 
the  suggested  change  is  not  adopted. 

Section  572.604(c).  Section  572.604(c) 
provides  that  the  waiting  period  before 
an  agreement  becomes  effective  is 
suspended  when  the  Commission  makes 
an  oral  or  written  request  for  additional 
information.  The  waiting  period  retiumes 
at  the  time  of  the  receipt  of  the 
requested  additional  material  or  an 
adequate  statement  of  the  reasons  for 
noncompliance. 

Comment  38  urges  the  deletion  of 
{  572.604(c)  on  the  grounds  that  it  is 
duplicative  and  less  clear  than  similar 
provisions  in  section  572.606.  A  request 
for  additional  information  is  pertinent  to 
this  section  because  it  has  an  effect  on 
the  waiting  period  before  an  agreement 
becomes  effective.  Paragraph  (c) 
therefore  is  retained. 

Comment  19  suggests  that  parties  be 
notified  within  15  days  of  receipt  of  an 
agreement  if  additional  information  will 
be  needed.  While  the  goal  is  to  review 
all  agreements  expeditiously  and.  where 
necessary,  notify  parties  as  soon  as 
possible  of  the  need  for  additional 
information,  a  IS-day  limit  on  requests 
would  not  allow  sufficient  flexibUity  in 
reviewing  complex  agreements. 

Comment  39  proposes  that  the  parties 
be  allowed  to  request  an  extension  or 
suspension  of  the  waiting  period.  This 
procedure  would  be  utilized  where  an 
agreement  was  particularly  complex  and 
additional  time  was  needed  for  review 
or  where  negotiations  were  continuing 
between  the  parties  and  the 
Commission.  Alternatively,  Comment  39 
proposes  that  the  parties  be  allowed  to 
postpone  the  waiting  period  by 
submitting  amendments  delaying  the 
agreement's  implementation  date  to  a 
date  beyond  the  45-day  statutory  period. 

We  believe  that  it  would  be  contrary 
to  the  provisions  of  the  Act  to  extend 
the  waiting  period  for  other  than  a 
request  for  additional  information  or 
court  order.  The  parties  are  also  always 
free  to  include  within  the  terms  of  the 
agreement  a  date  for  implementation 
subsequent  to  the  expiration  of  the  45- 
day  waiting  period  to  defer 
implementation  of  the  agreement,  or  to 
withdraw  the  agreement  altogether 
without  prejudice  to  refiling. 

Several  comments  (Comments  22.  27. 
34,  39)  urge  that  the  procedures  for 
requests  for  additional  information  be 
clarified.  Comments  27  and  39  are 
concerned  that  routine  communications 
between  Commission  staff  and  the 
agreement  parties  may  be  misconstrued 
as  a  request  for  additional  information. 


Similarly,  Comment  34  suggests  that 
confusion  could  be  avoided  by  having 
one  Commission  official,  preferably  the 
Secretary,  responsible  for  issuing 
requests  for  additional  information.  The 
Comment  also  proposes  that  this  section 
be  amended  to  require  a  specific 
authorization  statement  from  an 
appropriate  Commission  official  to 
accompany  each  request  which  would 
expressly  identify  the  communication  as 
a  request  for  additional  information. 

Comments  22,  27  and  34  maintain  that 
oral  requests  for  additional  information 
may  be  problematic.  It  is  argued  that  the 
seven-day  period  for  written 
confirmation  of  oral  requests  is  too  long. 
The  concern  is  that  the  parties  might  not 
receive  written  confirmation  of  an  oral 
request  for  additional  information  made 
after  the  38th  day  of  the  waiting  period 
until  after  they  had  begun  to  implement 
the  agreement.  Comments  22  and  27 
suggest  abandonment  of  the  use  of  oral 
requests  and  Comment  34  proposes  that 
an  oral  request  be  made  only 
simultaneously  or  subsequent  to  the 
mailing  of  the  written  request. 

The  present  procedures  contained  in 
9  572.604(c)  governing  requests  for 
additional  information  appear  adequate. 
When  either  an  oral  or  written  request 
for  additional  information  is  made,  it 
will  be  unambiguously  identified.  There 
is  no  need  either  to  have  only  one 
official  make  the  request  or  to  include  a 
specific  authorization  statement.  In  any 
situation  where  an  oral  request  is 
intended  to  suspend  the  effective  date  of 
an  agreement,  that  fact  will  be  made 
clear  to  the  filing  parties. 

Comment  24  argues  that  the 
resumption  of  the  waiting  period  begins 
automatically  after  filing  of  the  response 
to  the  request,  or  submission  of  the 
statement  of  noncompliance.  This 
Comment  argues  that  the  Commission 
has  no  authority  to  evaluate  the 
adequacy  of  the  response  and  only  the 
United  States  District  Court  for  the 
District  of  Columbia  can  further  suspend 
the  waiting  period.  The  Commission  did 
not  intend  the  language  "adequate" 
statement  of  reasons  for  noncompliance 
to  affect  the  resumption  of  the  running 
of  the  waiting  period.  We  have  adopted 
the  suggested  change  and  the  word 
"adequate"  has  been  deleted. 

Section  572.605    Request  for  Expedited 
Approvql. 

Section  572.605  implements  section  6 
of  the  Act  and  sets  forth  grounds  and 
procedures  for  applying  for  and  granting 
expedited  approval. 

Comment  39  proposes  that  S  572.605 
be  amended  to  permit  parties  to  request 
expedited  approval  after  filing  a 
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response  to  a  request  for  additional 
infonnatioD  under  the  same  procedures 
for  expedited  approval  othenwise 
applying. 

The  Commission  concurs  with  this 
suggestion.  It  is  clearly  proper  under 
section  6(e)  of  the  Act  to  consider 
expedited  approval  for  agreements 
whose  effective  date  is  suspended  by 
the  filing  of  a  request  for  additional 
information.  An  appropriate 
modification  has  been  made  in  9  572.605 
of  the  Final  Rule. 

The  Commission  is  also  adding  a  new 
paragraph  (c]  to  this  section  to  provide 
for  expedited  approval  of  cancellations 
of  agreements  and  modifications  which 
reflect  changes  in  conference 
membership,  officials  of  the  agreement, 
and  neutral  body  authority  and 
procedures.  This  addresses  the  desire 
expressed  in  comments  that  these 
matters  be  effectuated  without 
unnecessary  delay.  The  Commission 
will  consider  the  institution  of  a 
separate  proceeding  to  exempt  these 
categories  of  agreements  from  the 
waiting  period  requirements  of  section  5 
of  the  Act  and  allow  them  to  become 
effective  upon  filing.  However,  given  the 
notice  requirements  of  section  16  of  the 
Act.  that  relief  cannot  be  granted  within 
the  scope  of  this  proceeding. 

Section  572.806    Requests  for 
Additional  Information. 

Section  572.606  implements  section 
6fd)  of  the  Act  which  authorizes 
requests  for  additional  information. 

Section  57Zd06(a)  and  (c).  Section 
572.e06(a)  provides  that  the  Commission 
may  request  additional  information, 
prior  to  the  expiration  of  the  waiting 
period.  When  a  full  response  is  not 
supplied,  the  filing  party  must  submit  a 
statement  of  reasons  for  noncompHance. 

Section  572.60e(c)  provides  that  a 
request  for  additional  information  may 
be  made  orally  or  in  writing,  but  when 
made  orally,  written  confirmation  will 
be  mailed  within  seven  days  of  the 
request. 

Comment  26  proposes  that  this  action 
be  amended  to  provide  a  statement  that 
the  Commission  will  attempt  to  make 
requests  for  additional  information  early 
in  the  waiting  period.  Only  in 
exceptional  circumstances  would 
requests  be  made  in  the  final  days  prior 
to  the  effective  date. 

There  is  no  need  to  amend  paragraph 
(a)  as  suggested.  All  requests  for 
additional  information  will  be  made  as 
promptly  as  possible.  Of  course,  the 
timing  of  such  requests  will  necessarily 
vary  with  the  complexity  of  the 
agreement 

Several  comments  (Comments  22,  24, 
27. 38)  obfected  to  the  use  of  oral 


requests  for  supplementary  information. 
The  comments  express  concern  with  the 
ambiguities  associated  with  oral 
requests,  particularly  when  the  request 
is  made  in  the  last  days  prior  to  the 
effective  date  and  the  parties  are 
making  plans  to  implement  the 
a^eemenL  Comments  22  and  24  submit 
that  the  parties  are  entitied  to  the 
certainty  of  a  written  request  which 
would  be  addressed  to  sp>ecific,  relevant 
and  readily  available  material  and  be 
specifically  identified.  Comment  24 
suggests  that  an  oral  request  for 
additional  information  only  be  permitted 
if  written  confirmation  is  received  prior 
to  the  45th  day  of  the  waiting  period. 

Section  6(c)  of  the  Act  does  not 
require  requests  for  additional 
information  or  documentary  matter 
under  section  6(c)(2)  to  be  made  in 
writing.  It  only  requires  that  they  are 
made  within  the  45-day  period.  The 
Commission  therefore  retains  the  option 
to  use  oral  requests  followed  by  written 
confirmation  for  further  information. 
When  an  oral  request  for  additional 
information  is  issued  the  Commission 
will,  as  a  matter  of  course,  advise  the 
parties  of  the  consequences  of  this 
procedure.  In  the  unlikely  event  parties 
are  unsiu%  of  the  nature  of  an  oral 
request  for  further  information,  prior  to 
receipt  of  written  confirmation,  they 
may  contact  the  Director,  Bureau  of 
Agreements  and  Trade  Monitoring  for 
clarification. 

Section  572.606(d).  Section  572.606(d) 
provides  that  the  Commission  will 
specify  a  reasonable  period  for  a  party 
to  reply  to  a  request  for  additional 
information. 

Comments  24  and  27  assert  that  the 
Commission  does  not  have  the  authority 
to  set  a  time  hmit  for  response.  They 
submit  that  there  is  no  burden  on  the 
Commission  until  the  information  is 
supplied  and,  therefore,  the  Commission 
should  not  be  concerned  when,  if  ever, 
the  information  is  supplied.  They 
propose  that  \  572.606(d)  be  deleted. 

The  purpose  of  providing  for  a 
reasonable  period  to  respond  is  to 
conserve  the  Commission's  resources. 
Once  the  Commission  undertakes  the     , 
review  of  a  filed  agreement  it  is 
beneficial  to  complete  the  review 
process  and  not  have  filed  agreements 
pending  indefinitely  while  awaiting 
responses  to  requests.  This  provision  is 
necessary  to  maintain  the  orderly 
management  of  the  agreement  review 
process.  In  all  cases,  parties  will  be 
provided  ample  time  in  which  to 
respond.  Parties  may  always  petition  for 
more  time,  if  necessary. 

Section  572.606(e).  Section  572.606(e) 
is  added  to  the  Final  Rule  to  provide  for 
notice  to  commenting  parties  of  a 


request  fo^  additional  information.  The 
purpose  to  this  provision  is  to  allow  for 
further  comment. 

Section  572.607    Failure  to  Comply 
With  Requests  for  Additional 
Information. 

Section  572.607  implements  section 
6(i)  of  the  Act  which  authorizes  the 
Commission  to  seek  court  enforcement 
of  its  information  requests. 

Section  572.e07(a}.  Section  572.607(a) 
of  the  Interim  Rule  provides  that  a 
failure  to  comply  results  "when  the 
party  responsible  for  filing  the  request" 
fails  to  substantially  respond.  Comment 
34  suggests  that  the  reference  should  be 
to  "a  person  filing  an  agreement,  or  an 
officer,  director,  partner,  agent  or 
employee  thereof."  This  suggestion 
would  clarify  this  section  and  has  been 
adopted. 

Comment  24  suggests  that  the  word 
"satisfactory"  be  deleted  on  the  ground 
that  if  a  statement  of  reason  for 
noncompliance  is  submitted  only  a  court 
can  evaluate  its  acceptability. 

When  the  Commission  believes  a 
statement  of  reasons  for  noncompliance 
is  inadequate  it  may  bring  an  action  in 
court  pursuant  to  section  6(c)(2)(B)  of 
the  Act.  The  court's  function  will  be  to 
evaluate  the  sufficiency  of  the  statement 
of  reasons  for  noncompliance  and  take 
appropriate  remedial  action.  This 
section  is  not  intended  to  supplant  the 
court's  function.  This  suggested  change, 
however,  is  not  necessary. 

Comments  27  and  34  assert  that  the 
Commission  is  not  authorized  to 
prescribe  a  period  of  time  for  reply  to 
requests  for  additional  information  and 
thus  cannot,  pursuant  to  9  572.607(a). 
deem  that  a  failure  to  reply  has  resulted 
when  a  response  is  not  received  within 
that  time  period.  Comment  34  maintains 
that  the  only  applicable  time  period  is 
that  provided  for  in  section  6(c)  of  the 
Act. 

These  argument|  are  not  convincing. 
The  time  periods  provided  for  in  section 
6(c)  of  the  Act  only  apply  after  a 
response  has  been  received.  They  do  not 
pertain  to  the  period  between  the 
request  and  the  response.  As  indicated 
with  respect  to  9  572.606(d)  above,  the 
establishment  of  a  time  period  for 
response  to  a  request  for  additional 
information  is  necessary  to  the  orderly 
administration  of  the  agreements 
program.  This  does  not  mean,  however, 
that  the  Commission  will  bring  a  court 
action  pursuant  to  section  6(i)  of  the  Act 
when  no  infbrmation  has  been  filed, 
thereby  compelling  the  parties  to  file  a 
response  and  start  the  running  of  the 
waiting  period  on  an  agreement  they 
may  prefer  to  withdraw.  Finally,  where 
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the  parties  have  filed  a  response  to  a 
request  for  information  which  is 
inadequate,  the  Commission  may  bring 
an  action  pursuant  to  section  6(i)  to 
compel  a  more  responsive  reply  and 
extend  the  waiting  period. 

Section  572607(h).  Section  572.e07(b) 
implements  the  provisions  of  section  6(i) 
of  the  Act  which  permits  the 
Commission  to  bring  an  action  in 
District  Court  where  there  has  been  a 
failure  to  substantially  comply  with  a 
request  for  additional  information. 

Comment  24  would  remove  the  word 
"where"  from  the  first  sentence  of  this 
section  and  substitute  the  words  "when 
it  considers  that".  Comment  24  seeks  a 
clarification  that  the  Commission  is  not 
asserting  authority  reserved  for  a  court 
under  section  6(i)  of  the  Act. 

Before  the  Commission  brings  an 
action  pursuant  to  section  6(i)  of  the  Act 
it  must  first  reach  its  own  finding  on  the 
substantiality  of  a  reply  to  a  request  for 
additional  information.  This  finding 
does  not  substitute  for  the  court's 
determination  of  the  adequacy  of  the 
reply.  To  clarify  the  Commission's 
function,  the  recommended  change  in 
language  has  been  made. 

Section  527.608    Confidentiality  of 
Submitted  Material. 

Section  572.606  implements  section 
6(j)  of  the  Act  which  provides  that  all 
information  submitted  by  a  filing  party 
other  than  the  agreement  itself  shall  be 
exempt  bxita  disclosure  under  the  FOIA. 

Section  572.608fa).  Section  572.608(a) 
provides  a  general  grant  of 
confidentiality  to  the  filing  parties  for  all 
information  submitted  to  the 
Commission  and  lists  particular 
categories  of  protected  information 
including  the  Information  Form, 
voluntary  submissions  of  additional 
information,  reasons  for  noncompliance, 
and  replies  to  requests  for  additional 
information. 

Comment  30.  consistent  with  its 
recommendations  concerning  9  572.603 
pertaining  to  comments  from  third 
parties,  suggests  that  confidentiaUty  be 
extended  to  third  parties  who  submit 
information.  Comment  30  submits  that 
nondisclosure  will  encourage  better 
quality  and  more  detailed  comment. 

As  indicated  above,  the  Commission 
does  not  have  authority  under  the  1984 
Act  to  exempt  third  party  comments 
from  disclosure  except  in  conformance 
with  FOIA  and  the  Trade  Secrets  Act. 

Section  572.608(b).  Section  572.60e(b) 
provides  for  the  statutory  exception  to 
the  overall  policy  of  nondisclosure  of 
information  submitted  by  parties  filing 
an  agreement.  Such  information  may  be 
disclosed  in  an  administrative  or 


fudiciai  proceeding  or  in  response  to  a 
proper  request  from  Congress. 

Comment  24  suggests  a  change  in 
9  572.608(b)(1)  by  adding  the  phrase 
"but  only  if  disclosure  takes  place  in  the 
course  of  such  proceedings"  after  the 
words  "relevant  to".  The  purpose  of  the 
change  is  to  allow  information  to  be 
released  only  in  the  course  of  a 
proceeding  and  not  just  where  that 
information  may  be  "relevant"  to  that 
proceeding. 

The  language  which  Comment  24 
objects  to.  "relevant  to .  .  . 
administrative  or  judicial  proceeding",  is 
adopted  verbatim  horn  section  6(j)  of 
the  Act.  In  order  to  preserve  the  full 
scope  of  this  statutory  provision,  no 
change  in  section  S72.608(b)  is  made. 

Section  572.608(c).  Comment  28 
suggests  that  this  section  be  amended  to 
allow  a  filing  party  to  waive 
nondisclosure.  Although  the 
Commission  itself  may  not  disclose 
information  filed  by  the  parties  to  an 
agreement  the  parties  themselves  are 
not  bound  by  the  provisions  of  section 
6{j)  of  the  Act.  This  section  therefore  has 
been  amended  to  add  a  new  paragraph 
(c)  which  expressly  recognizes  the 
parties'  right  to  make  aVoluntary 
disclosure.  The  rule  requires,  however, 
that  parties  making  such  a  disclosure 
promptly  inform  the  Commission  of  their 
action.  * 

Section  57Z609    Negotiations. 

Section  572.609  makes  clear  that  the 
negotiation  process  may  take  place  at 
any  time  after  the  filing  of  an  agreement 
up  to  the  conclusion  of  an  injunctive 
proceeding.  The  negotiation  process  will 
thus  be  available  t)m>ughout  the 
pendency  of  an  agreement  to  resolve 
differences  over  an  agreement.  The 
negotiation  process  is  limited  to  the 
filing  party  and  Conunission  personnel. 
Shippers,  other  government  departments 
or  agencies,  and  other  third  parties  may 
not  participate  in  negotiations. 

The  most  significant  issues  concerning 
this  section  focus  on  whether  a 
modification  which  is  the  result  of 
negotiations  must  be  published  in  the 
Federal  Register,  and  the  proper  role  of 
third  parties  in  the  negotiation  process. 
Comment  28  submits  that  modifications 
which  expand  the  parties'  authority 
must  be  published  in  the  Federal 
Register.  Comment  26  takes  the  opposite 
view  and  further  asserts  that  the  waiting 
period  should  not  be  suspended. 

It  is  unlikely  that  as  a  result  of 
negotialions,  an  agreement's  authority 
would  be  expanded.  However,  in  the 
event  that  expansion  of  authority  does 
result  from  the  negotiations,  the 
agreement  would  be  subject  to  filing  as 
a  new  agreement  pursuant  to  section  5 


of  the  Act  and  the  provisions  of  this 
part.  Notice  of  the  filing  of  the  new 
agreement  WDdd  therefore  be  publisRed 
in  the  Federal  Register,  pursuant  to 
9  572.602.  provided  it  was  not  rejected 
for  filing  or  technical  deficiencies. 

Comment  39  supports  the  present 
version  of  9  572.609  and  notes  that  third 
parties  are  properly  excluded  from 
negotiations.  Conversely,  Comment  28 
maintains  that  third  parties  should  not 
be  flatly  barred  from  involvement  in 
negotiations.  The  issue  of  involvement 
of  third  parties  in  negotiations  has 
already  been  discussed  in  connection 
with  9  572.603(b).  No  changes  are 
warranted. 

Finally,  Comment  24  suggests  a 
change  in  9  572.609  to  clarify  that 
negotiations  concerning  injunctive 
proceedings  pertain  exclusively  to 
injunctions  brought  pursuant  to  section 
6(h)  of  the  Act 

Because  negotiations  pursuant  to 
9  572.609  are  not  intended  to  be  limited 
to  section  6(h)  injunctions,  the  suggested 
change  has  not  been  made.  The 
Conmussion  is  not  only  authorized  to 
seek  injunctive  relief  pursuant  to  section 
6(h)  of  the  Act  for  violation  of  the 
general  standard  but  also  pursuant  to 
section  6(i)  for  failure  to  substantially 
comply  with  a  request  for  additional 
information  and  section  11(h)  for  actions 
in  \nolation  of  the  Act 

Subpart  G  of  the  Rules— Reporting  and 
Record  Retenti(m  Requirements 

Subpart  G  contains  rules  which 
implement  the  reporting  and  record 
retention  provisions  of  the  Act  Its 
purpose  is  to  ensure  that  the 
Commission  has  sufficient  information 
to  adequately  monitor  the  concerted 
activities  of  regulated  parties. 

A  number  of  comments  object  to  the 
reporting  and  recordkeeping 
requirements  of  Subpart  G.  They  object 
to  the  broadened  definition  of  "meeting" 
for  which  minutes  are  required,  the 
identification  of  documents  circulated  to 
the  members  in  connection  with 
meetings  and  the  filing  of  an  index  on  a 
quarterly  basis  of  all  documents 
distributed  to  the  members  and  not 
otherwise  filed  with  the  Commission. 
These  conunents  contend  that,  in  many 
instances,  the  Ust  of  documents  would 
be  massive,  and  that  to  require  their 
filing  would  be  an  unwarranted 
intrusion  on  due  process  rights.  These 
requirements  are  said  to  be  an  undue 
and  unreasonable  burden  upon  the 
industry  and  to  be  contrary  to  the 
legislative  intent  of  the  1964  Act. 

It  is  clear  that  Congress  intended  a 
law  which  would  enable  the  ocean 
shipping  industry  to  fashion  agreements 
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in  a  manner  which  meets  their 
commercial  needs  and  to  have  such 
agreements  become  effective  within  a 
relatively  short  period,  unless  there  is  an 
indication  that  such  agreements  might 
be  contrary  to  the  standard  set  forth  in 
section  6(g)  of  the  Act.  However,  it  is 
also  clear  that  Congress  intended  that 
the  Commission  maintain  a  degree  of 
surveillance  over  the  concerted 
activities  of  ocean  conunon  carriers  and 
marine  terminal  operators,  adequate  to 
ensure  that  they  do  not  violate  the 
standards  and  prohibitions  set  forth  in 
the  Act  and  that  they  comply  with  the 
mandatory  provisions  expressly  set 
forth  therein.  This  imposes  a  greater 
rather  than  a  lesser  surveillance 
responsibility  on  the  Commission,  when 
compared  with  the  provisions  of  the 
1916  Act 

Upon  consideration  of  the  comments 
submitted  and  reevaluation  of  its 
information  needs,  the  Commission  has 
made  several  revisions  to  its  Final  Rule 
which  relax  the  record  reporting  and 
retention  requirements.  The  Final  Rule 
requires  the  filing  of  minutes  on  the 
same  basis  as  minutes  were  required 
under  46  CFR  537.3  of  the  former 
regulations,  namely  for  meetings  where 
the  parties  are  authorized  to  take  final 
action  as  opposed  to  being  authorized  to 
take  any  action.  The  requirement  that 
the  minutes  specify  any  documents 
distributed  to  inform  or  assist  the 
members  is  deleted.  In  addition,  the 
index  of  documents  requirement  is  being 
modified  to  include  only  those 
documents  which  are  circulated  to 
members  and  used  to  reach  a  final 
decision  on  specified  matters. 

These  amendments  strike  a  balance 
between  the  enhanced  freedom  the 
ocean  shipping  industry  enjoys  and  the 
need  to  ensure  that  the  Commission  has 
the  information  needed  to  fulfill  its 
responsibilities  under  the  1984  Act 

Several  comments  (Comments  IS,  17, 
22.  34)  allege  that  the  information 
collection  requirements  of  Subpart  G 
violate  the  Paperwork  Reduction  Act  of 
1980  (44  use.  3501).  The  United  States 
Office  of  Management  and  Budget 
(OMB)  is  charged  with  the  responsibility 
of  reviewing  agency  regulations  for 
compliance  with  the  Paperwork 
Reduction  Act  The  Commission  has 
followed  the  proper  procedures  for 
clearance  of  Part  572  by  OMB.  The 
collection  of  information  requirements 
contained  in  this  part  have  been 
submitted  to  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  and  have 
been  assigned  an  OMB  control  number. 
See  §  572.991. 

Comment  28  contends  that  consortium 
agreements  should  be  included  within 


the  cover^e  of  Subpart  G  and  subjected 
to  reporting  and  indexing  requirements. 
Many  consortia  and  joint  service 
agreements  are  by  their  own  terms 
required  to  submit  "reports.  The  addition 
of  such  agreements  within  the  coverage 
of  Subpart  G  would  appear  to  be  beyond 
the  scope  of  this  rulemaking  proceeding. 
Should  there  develop  a  need  to  obtain 
such  information  in  order  to  effectively 
monitor  consortia,  then  the  Commission 
will  consider  an  appropriate  amendment 
to  this  subpart  at  that  time. 

Section  572. 701    General  Requirements. 

Section  572.701  contains  certain 
general  requirements  which  apply  to  all 
reports  required  by  this  subpart. 

Section  572.701(b)— Serial  Numbers  of 
Reports.  Section  572.701(b)  provides  that 
each  filed  report  should  be  assigned  a 
serial  number.  Comments  13  and  34 
state  that  the  serial  numbering  system 
should  be  made  optional  and  that 
conferences  should  be  allowed  to 
continue  to  use  their  established 
numbered  minute  systems.  It  was  not 
the  purpose  of  this  requirement  to 
impose  a  precise  numbering  system  but 
rather  to  establish  a  system  for 
identifying  minutes  which  might  be 
missing.  Accordingly,  this  section  is 
being  amended  to  add  a  provision  which 
allows  any  conference  or  rate  agreement 
which  has  its  own  sequential  numbering 
system  to  continue  to  use  that  system  in 
Ueu  of  the  system  set  forth  in  this 
section. 

Section  572.701(c)— Retention  of 
Records.  Section  572.701(c)  provides 
that  a  copy  of  each  document  referenced 
in  the  index  of  documents  submitted 
pursuant  to  i  572.704  must  be  retained 
by  the  parties  for  a  period  of  three  years 
and  be  made  available  to  the 
Commission  upon  request  As  indicated 
below,  the  volume  of  documents 
required  to  be  indexed  has  been 
substantially  reduced.  However,  the 
retention  of  dociunents  is  of  such 
importance  for  surveillance  purposes 
that  this  requirement  shall  be  retained 
without  change  in  the  Final  Rule. 

Three  comments  (Comments  13,  34, 
39)  object  to  the  provision  in  this  section 
which  states  that  the  Commission  may 
obtain  documents  upon  written  request. 
This  objection  similarly  pertains  to 
i  572.701(d]  which  also  states  that 
documents  shall  be  made  available  upon 
request  The  comments  maintain  that 
the  judicial  precedent  pertaining  to 
section  21(a)  of  the  1916  Act  (46  U.S.C. 
app.  820),  which  is  similar  to  section 
15(a)  of  the  1984  Act  (46  U.S.C  app.  814), 
and  forms  the  basis  for  this  subpart 
should  be  followed. 

The  procedures  used  for  requests  for 
documents  under  the  1916  Act  will  be 


continued  and,  in  situations  pertaining 
to  issuance  of  a  request  for  documents 
pursuant  to  S  572.701  (c)  and  (d),  the 
Commission  will  state  its  basis  for 
seeking  the  documents. 

Section  572.701(d).  Section  572.701(d) 
provides  that  the  Director,  Bureau  of 
Agreements  and  Trade  Monitoring  may 
request  that  documents  be  furnished 
within  a  specified  time.  These 
documents  will  be  received  in 
confidence. 

Comments  13,  22,  and  34  maintain  that 
the  requirement  that  documents  must  be 
produced  upon  request  is  contrary  to 
due  process  of  law.  They  submit  that 
parties  should  be  permitted  an 
opportunity  to  oppose  the  request. 
Comment  39  maintains  that  this  record 
production  requirement  constitutes  an 
unreasonable  search  and  seizure.  This 
objection  is  without  merit  Notice  and 
opportunity  for  hearing  are  not  a 
prerequisite  to  issuance  of  a  request  for 
documents  pursuant  to  section 
572.701(d).  Montship  Lines.  Ltd.  v. 
Federal  Maritime  Board.  295  F.2d  147 
(D.C  Cir.  1961). 

Comment  26  objects  to  the  fact  that 
the  Director.  Bureau  of  Agreements  and 
Trade  Monitoring  issues  a  request  for 
documents.  It  is  urged  that  the  former 
procedures,  applying  to  section  21(a)  of 
the  1916  Act  under  which  the 
Commission  itself  issued  the  request  for 
documents,  be  continued.  No 
modification  to  this  section  is  necessary. 
Requests  for  documents  made  by  the 
Director  may  be  appealed  to  the 
Commission. 

Finally,  Comment  34  points  out  that 
privileged  dociunents  such  as  attorney- 
client  communications  are  not  exempted 
from  the  scope  of  a  request  for 
documents.  There  is,  however,  no  need 
to  amend  this  section  to  specifically 
exclude  information  which  may  already 
be  protected  by  law. 

Section  572.701(e).  Section  572.701  (e) 
specifies  times  when  documents  must  be 
filed,  one  of  which  is  after  the  issueance 
of  a  request  for  documents,  Conunent  34 
refers  to  its  objections  pertaining  to 
i  572.701  (c)  and  (d)  and  asserts  that  this 
section  should  be  deleted.  These 
concerns  have  already  been  addressed 
above  and  no  change  is  required  in  this 
section. 

Section  572.702  Filing  of  Reports 
Related  to  Shippers '  Requests  and 
Complaints  and  Consultations. 

Section  572.702  further  implements 
section  5(b)  of  the  Act  which  requires 
conferences  to  provide  for  a 
consultation  process  and  to  establish 
procedures  for  considering  shippers' 
requests  and  complaints. 
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Section  572.702(a) — Shippers' 
Requests  and  Complaints.  Section 
572.702(a)  provides  that  conferences 
shall  annually  file  with  the  Commission 
a  statistical  report  summarizing  activity 
in  several  areas  pertaining  to  shippers' 
requests  and  complaints.  Comment  33 
suggests  that  these  reports  should 
identify  shippers'  associations  requests 
separately  irom  those  of  individual 
shipper  requests.  This  change  is  said  to 
be  necessary  so  that  the  Commission 
may  carry  out  its  responsibilities  to 
administer  and  enforce  section  10(b)(13) 
of  the  Act,  which  prohibits  common 
carriers  from  refusing  to  negotiate  with 
a  shippers'  association.  Conunent  27,  on 
the  other  hand,  contends  that  reports  on 
the  number  of  shipper  complaints  is 
unnecessary. 

The  contents  of  reports  required  under 
this  section  has  been  kept  to  a  minimum. 
Only  statistical  totals  without  specific 
details  are  required.  However,  these 
statistics  are  important  to  determine  the 
degree  of  conference  responsiveness  to 
sections  5(b),  (6)  and  (7)  as  well  as  to 
section  10(b)(13)  of  the  Act  With  regard 
to  section  10(b)(13)  it  would  be  useful  to 
have  the  statistical  reports  separately 
indicate  shippers'  associations  or  groups 
and  §  572.702(a)  has  been  amended 
accordingly  in  the  Final  Rule. 

Section  572.702(b) — Consultations. 
Section  572.702(b)  requires  each 
conference  to  file  an  annual  report 
setting  forth  a  statistical  summary  of  the 
number  of  consultations  requested  and 
conducted  during  the  calendar  year. 
Several  of  the  comments  already 
discussed  in  connection  with 
I  S  572.702(a]  make  similar  arguments 
with  regard  to  this  section.  Comment  33 
believes  that  this  section  also  should 
provide  for  the  separate  compilation  of 
statistics  on  consultations  with  shippers' 
associations.  Comment  27  argues  that 
this  section  is  unnecessary.  Comment  24 
contends  that  the  requirement  to  report 
on  consultations  should  be  eliminated 
because  it  will  not  produce  any 
meaningful  information  and  because  it  is 
contrary  to  the  statutory  goal  of 
minimizing  government  intervention. 

The  reports  required  by  (  572.702(p) 
are  necessary  and  useful  statistical 
information  on  the  responsiveness  of 
conferences  to  shippers'  concerns  which 
would  enable  the  Commission  to 
determine  whether  a  closer  scrutiny  of 
conference  consultation  activities  might 
be  warranted.  This  section  is,  however, 
modified  in  the  Rnal  Rules  as  was 
i  572.702(a)  to  require  that  reports 
separately  identify  shippers' 
associations  and  shippers'  groups. 


Section  572.703    Filing  of  Minutes. 

Section  572.703  defines  die  term 
"meeting"  and  requires  certain  types  of    (, 
agreements  to  file  minutes  of  meetings. 
Certain  matters,  such  as  purely 
administrative  discussion,  are  exempt 
from  the  filing  requirements  of  this 
section. 

Section  572.703(a) — Meetings.  Section 
572.703(a)  defines  "meetings"  within  the 
meaning  of  this  section.  It  was  initially 
considered  desirable  to  have  minutes  of 
all  meetings  regardless  of  whether  final 
action  was  contemplated.  Upon  further 
consideration  and  in  light  of  the 
comments  received,  there  would  appear 
to  be  no  need  to  require  the  submission 
of  minutes  of  meetings  which  do  not 
contemplate  the  taking  of  final  action. 

Therefore,  this  section  is  amended  to 
provide  that  minutes  need  only  be 
provided  for  meetings  which  authorize 
the  taking  of  final  action.  This 
modification,  in  effect,  continues  the 
previous  requirements  under  the  1916 
Act.  This  amendment  should  satisfy  the 
concerns  of  those  comments  (Comments 
13,  25,  26,  34,  38,  39)  which  argued  that 
the  proposed  definition  of  a  "meeting" 
was  too  broad. 

Section  572703(b)— Content  of 
Minutes.  Section  572.703(b)  of  the 
Interim  Rule  required  that  the  minutes 
identify  all  documents  distributed  at  the 
meeting  to  inform  or  assist  the  members. 
This  requirement  is  deleted  from  the 
Final  Rule  and  the  Commission  will  rely 
primarily  on  the  index  of  documents 
required  by  {  572.704.  This  change 
should  meet  the  concern  of  those 
comments  (Comments  17,  24,  25,  26,  29, 
34.  38,  39)  objecting  to  the  minutes 
content  requirement  in  the  Interim  Rule. 

Comment  29  states  that  the  minutes 
requirement  should  not  apply  to 
meetings  of  pooling  and  equal  access 
agreements  in  this  section.  This  would 
have  the  effect  of  eliminating  not  only 
the  minute  filing  requirements  for  such 
agreements  but  all  reporting  and  record 
keeping  requirements  under  Subpart  G. 
Comment  38  states  that  the  references  to 
pooling,  equal  access  and  discussion 
agreements  should  be  deleted. 

Adequate  surveillance  under  the  1984 
Act  is  of  particular  importance  with 
respect  to  pooling  and  equal  access 
agreements.  Therefore,  it  is  necessary  to 
obtain  minutes  from  the  parties  to  such 
agreements  as  part  of  that  surveillance 
program.  Final  action  taken  by  members 
of  discussion  agreements  may  also  have 
significance  for  a  particular  trade. 
Therefore,  the  reference  to  pooling, 
equal  access  and  discussion  is  retained 
in  the  Final  Rule. 


Section  572. 704    Index  of  Documents. 

Section  572.704  requires  that 
agreements  covered  in  { 572.703(a)  index 
^11  documents  which  are  distributed. 
Section  572.704(b)  further  requires  this 
^index  to  be  filed  with  the  Commission 
on  a  quarterly  basis. 

This  section  evoked  considerable 
comment  Nine  comments  were  received 
in  objection  (Comments  13. 16, 17,  25,  26, 
29,  34,  38,  39).  Seven  of  these  comments 
(Comments  13. 16. 17.  26,  34.  38.  39)  urge 
that  the  indexing  requirement  be  deleted 
because  it  is  unduly  burdensome, 
unclear  in  its  application,  and  contrary 
to  one  of  the  purposes  of  the  Act 
namely  minimizing  of  government 
regulation.  Comment  25  objected  to  the 
index  but  in  the  alternative  suggested 
that  if  retained,  the  Commission 
eliminate  the  double  reporting  of 
documents  which  must  be  identified  in 
conference  minutes  and  which  also  must 
be  indexed. 

The  index  requirement  is  modified  to 
include  only  documents  leading  to  final 
decision  on  specified  matters.  This 
should  reduce  the  volume  of  materials  to 
be  indexed  and  limit  the  indexed 
documents  to  those  which  have 
substantial  regulatory  significance.  The 
concern  about  double  reporting 
expressed  by  Comment  25  has  been 
addressed  by  eliminating  the 
requirement  in  (  572.703(b)  that  minutes 
identify  documents  which  are 
distributed. 

Comment  29  requests  that  pooling  and 
equal  access  agreements  be  permitted  to 
submit  in  lieu  of  the  index,  periodic  and 
final  accounting  statements. 

The  requirement  that  pooling  and 
equal  access  agreements  must  where 
applicable,  submit  an  index  of 
dociunents  distributed  to  members  is 
retained.  Accounting  statements  are  not 
the  equivalent  of,  or  a  substitute  for, 
indexing  of  documents.  The  specificity 
of  a  document  index  is  necessary  to 
fulfill  monitoring  responsibilities  under 
the  Act.  Parties  need  only  identify  the 
documents,  not  furnish  the  documents 
themselves,  unless  spet:ifically 
requested. 

Section  572. 705    Waiver  of  Reporting 
and  Record  Retention. 

Section  572.705  provided  for  a  waiver 
of  any  provision  of  Subpart  G  upon  a 
showing  of  good  cause.  No  comments 
were  received  on  this  section  and  no 
substantive  changes  have  been  made  to 
this  section  in  the  Final  Rule. 

Subpart  H— Transitioaal  Rules 

Subpart  H  of  the  Interim  Rule 
prescribes  mandatory  provisions  in 
existing  conference  and  interconference 


45342      Federal  Register  /  Vol.  49,  No.  222  /  Thursday  November  15,  1984  /  Rules  and  Regulations 


agreements  and  addresses  expiratign 
dates  in  existing  agreements.  As 
discussed  more  fully  below,  the 
mandatory  provisions  in  §  572.801  are 
deleted  from  the  Final  Rule.  Those 
portions  of  §S  572.802  and  572.803  which 
have  a  continuing  purpose  are 
transferred  to  other  subparts  of  Part  572. 
All  of  the  sections  of  Subpart  H  are 
therefore  either  deleted  or  relocated  and 
the  Subpart  H  designation  shall  be 
reserved  for  possible  future  use. 

Section  572.801    Mandatory  Provisions 
In  Existing  Conference  Agreements 

The  purpose  of  f  572.801  was  to 

facilitate  the  transition  from  regulation 
of  agreements  under  the  1916  Act  to  the 
regulatory  regime  of  the  1984  Act.  In 
particular,  it  was  important  during  the 
transitional  phase  to  establish  a  ^ 
mechanism  to  achieve  compliance  with 
section  5(b)  of  the  Act  on  or  before  June 
18. 1984,  the  effective  date  of  the  Act.  To 
this  end,  the  Commission  required  that 
conferences  indicate  their  adoption  of 
certain  mandatory  provisions  set  forth 
in  S  572.801.  This  procedure  worked  to 
assure  that  conference  agreements 
achieve  compUance  with  section  5(b]  of 
the  Act*  Because  the  purpose  of  this 
section  has  been  achieved,  there  is  no 
need  to  retain  it  in  the  Final  Rule. 

Conferences  have  been  permitted  to 
draft  their  own  amendments  to 
supersede  the  Commission  prescribed 
provisions  and  to  comply  with  the 
statutorily  mandated  requirements.  This 
procedure  is  continued  in  the  Final  Rule. 
Because  this  section  is  being  deleted, 
there  is  generally  no  need  to  address  the 
comments  (Comments  22,  30,  31.  38) 
which  proposed  specific  changes  to  this 
section.  One  comment  however,  does 
merit  further  discussion  at  this  time. 

This  U.S.  Department  of  Justice  (DOJ) 
submitted  an  extensive  comment  which 
focused  on  the  right  of  independent 
action  under  section  5(b)(8)  of  the  Act 
DOJ  contends  that  the"  model 
independent  action  provision  contained 
in  S  572.801(e)  of  the  Interim  Rule  should 
be  strengthened  and  made  mandatory 
for  all  conference  agreements  in  order  to 
ensure  that  independent  action  fulfills 
its  purpose  under  the  1984  Act 
Moreover,  DOJ  urges  the  Commission, 
by  rule,  to  expressly  prohibit:  (1)  All 
collusion  among  carriers  concerning  any 
carrier's  decision  to  exercise  or  not 
exercise  its  right  of  independent  action; 


*  A  Dumber  of  p«nona  filed  eniergen<9  oommentt 
(CommenU  3.  4,  S,  6,  7.  11.  14  and  18)  which  either  in 
whole  or  in  pert  tought  modificationi  of  theee 
meadatory  provisions.  On  June  12.  1984  the 
Commission  made  certain  amendments  to  the 
mandatory  provisions  in  the  Interim  Rule  in 
response  to  the  concerns  expressed  in  th« 
emergency  comments 


(2)  the  imposition  of  procedural  barriers 
on  the  right  of  independent  action;  and 

(3)  acts  of  retaliation  against  carriers 
who  exercise  their  right  of  independent 
action.  To  that  end,  DOJ's  comment 
includes  a  proposed  model  conference 
agreement  independent  action  clause 
which  contains  extensive  safeguards  for 
the  exercise  of  independent  action. 

DOJ's  proposal  is  not  adopted  in  the 
Final  Rule.  First,  this  proposal  is  so  far 
reaching  as  to  be  clearly  beyond  the 
scope  of  the  current  rulemaking 
proceeding.  A  separate  rulemaking 
proceeding  would  be  necessary  with  full 
opportunity  for  comment  before  such  a 
comprehensive  rule  could  be  adopted. 
Second,  there  is  no  factual  record  to 
provide  a  basis  for  the  DOJ  proposal. 
Unlike  the  situation  in  the  motor  carrier 
industry  cited  by  DOJ,  where  the 
Interstate  Commerce  Commission 
imposed  procedures  for  independent 
action  after  it  found  that  the  statute  was 
being  frustrated,  the  Commission  has 
only  limited  experience  with 
independent  action  imder  the  1984  Act. 
At  this  time,  the  Commission  believes 
that  conferences  should  be  free  to  draft 
their  own  independent  action  provisions 
and  that  such  h-eedom  is  consistent  with 
the  deregulatory  spirit  of  the  Act.  The 
Commission  is  aware  of  the  critical  role 
that  independent  action  plays  under  the 
statutory  scheme  as  a  counterbalance  to 
conference  economic  power.  Therefore, 
such  provisions  receive  close  scrutiny  in 
the  review  process. 

Where  it  appears  that  a  particular 
independent  action  provision  may 
inhibit  independent  action,  the 
Commission  has  sought  and  obtained 
modification  of  the  provision  by  the 
parties  through  the  negotiation  process. 
These  negotiations  have  led  to  the 
deletion  from  agreements  of 
independent  action  provisions  which 
mandate  that  a  member  taking 
independent  action  attend  a  meeting 
and  explain  the  independent  action 
before  the  action  may  go  into  effect  and 
also  provisions  which  provide  for 
mandatory  compromise  of  independent 
action.  The  negotiaton  process  has 
worked  thus  far  to  remove  objectionable 
independent  action  procedures  from 
agreements.  At  this  time  it  therefore 
does  not  appear  necessary  to  undertake 
a  rulemaking  proceeding  regarding 
independent  action.  However,  should 
there  by  any  indication  that  the  right  of 
independent  action  is  being  interfered 
with  in  any  way,  such  a  rulemaking 
proceeding  will  be  considered. 


Section  572.802    Mandatory  Provisions 
in  Existing  Interconference  Agreements. 

S(?ction  572.802  in  the  Interim  Rule      j 
provided  that  existing  interconference 
agreements  and  agreements  between 
carriers  not  members  of  the  same 
conference  must  provide  for 
independent  action.  Comment  38 
suggests  that  S  572.802  be  transferred  to 
S  572.502(b).  This  suggestion  has  been 
adopted. 

Section  572.803    Expiration  dates  In 

Existing  Agreements. 

Section  582.803  provides  that 
expiration  dates  in  existing  agreements 
remain  in  effect  on  and  after  June  18, 
1984.  The  section  further  provides  that 
parties  to  agreements  with  expiration 
dates  must  file  any  modification  seeking 
renewal  for  a  specific  term,  or 
elimination  of  the  expiration  date,  in 
sufficient  time  to  accommodate  the 
waiting  period  required  under  the  Act 
Comment  38  suggests  that  t  572.803(b) 
should  be  transferred  to  9  572.401.  This 
suggestion  is  adopted. 

Subpart  1 — Penalties 

Subpart  I  prescribes  penalties  for 
violations  of  Part  572  as  provided  for  in 
section  13(a)  of  the  Act. 

Section  572.901    Failure  to  File. 

^  Sections  4  and  5(a)  of  the  Act  provide 
for  the  filing  of  certain  agreements  with 
the  Commission.  Failure  to  file  such  an 
agreement  is  a  violation  of  section  5(a) 
of  the  Act  and  Subpart  D.  This  failure  to 
file  is  subject  to  the  penalties  of  section 
13(a)  of  the  Act  (46  U.S.C.  app.  1712(a)). 
Maximum  penalties  are  $5,000  for  each 
violation  imless  the  violation  was 
willfully  and  knowingly  committed,  in 
which  case  the  maximum  penalty  is 
$25,000  for  each  violation. 

Section  572.901  is  amended  to  add  the 
phrase  "piusuant  to  sections  4  and  5(a) 
of  the  Act  and  this  part  and  not 
exempted  pursuant  to  section  16  or 
excluded  from  filing  by  the  Act".  This 
change  clarifies  that  only  agreements 
subject  to  the  Act  and  requiring  filing 
can  be  penalized  for  failure  to  Hie,  as 
opposed  to  agreements  subject  to  the 
Act  but  which  do  not  require  filing.  This 
responds  to  Comments  34  and  38  which 
suggested  these  changes. 


Section  572.902 
Reports. 


Falsification  of 


Falsification  of  any  report  required  by 
the  Act  and  Part  572,  including 
falsification  of  any  item  on  the 
Information  Form,  is  made  subject  to  the 
civil  penalties  set  forth  in  section  13(a) 
of  the  Act.  Such  violations  may  also  be 
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subject  to  criminal  sanctions  under  18 
U.S.C.  1001. 

Comment  29  challenges  the 
Commission's  authority  to  provide  by 
rule  for  penalties  for  falsification  of 
reports  when  the  Act  does  not 
specifically  proscribe  such  activity. 

Section  17(a)  authorizes  the 
Commission  to  prescribe  rules 
necessary  to  carry  out  the  Act  and 
section  13(a),  in  turn,  establishes 
penalties  for  violations  of  the  Act  and 
regulations  issued  thereunder.  It  is 
essential  that  information  submitted  to 
the  Commission  be  truthful  information 
if  it  is  to  adequately  administer  the  Act. 
The  penalty  provision  furthers  this 
fundamental  purpose. 

Comment  29  further  asserts  that  this 
section  is  unnecessary  because  18  U.S.C- 
1001  already  makes  it  a  violation  of  the 
criminal  code  of  the  United  States  to 
intentionally  make  false  statements 
within  the  context  of  any  matter  arising 
within  the  jurisdiction  of  a  federal 
agfency. 

Section  572.902  is  not  superfluous.  To 
supplement  the  criminal  penalties  under 
IB  U.S.C.  1001,  it  provides  for  civil 
penalties  pursuant  to  section  13(a).  Not 
all  situations  involving  falsification  of 
reports  might  merit  the  imposition  of 
criminal  penalties.  In  some  situations 
civil  penalties  may  be  appropriate. 
Moreover,  the  reference  to  18  U.S.C 
1001  in  S  572.902  is  a  useful  reminder  of 
possible  criminal  liability. 

Finally,  Comment  29  maintains  that 
the  choice  of  the  word  "falsification" 
makes  S  572.902  overbroad.  It  is 
submitted  that  unintentional 
misstatements  could  be  construed  as 
"falsifications"  and  thereby  made 
subject  to  penalties. 

Section  572.902  is  amended  by  adding 
the  word  "knowing"  before  the  word 
"falsification"  where  it  appears.  This 
modification  clarifies  that  only  parties 
who  intentionally,  and  not  mistakenly, 
submit  false  information  will  be  subject 
to  penalties. 

Comment  22  submits  that  the 
penalties  provided  for  in  S  572.902  are 
excessive  when  considered  in  light  of 
the  difficulty  of  ascertaining  some  of  the 
data  required  on  the  Information  Form. 

This  Comment  appears  to  be  primarily 
addressed  to  the  content  of  the 
Information  Form.  There  should  be  no 
misunderstanding,  however,  of  the 
application  of  the  penalties  provisions 
except  in  cases  where  parties  knowingly 
falsify  information.  Parties  will  not  be 
subject  to  penalty  under  Subpart  I 
where  they  are  imable  to  supply  data 
requested  on  the  Information  Form. 


Appendix  A  to  Part  572 — Information 
Form  and  Instiuctioas 

Commission  Authority  to  Require  Filing 
of  the  Information  Form 

Section  572.405  requires  the  party 
filing  certain  agreements  to  provide  with 
the  agreement  information  that  is 
necessary  under  the  Act  to  review  the 
agreement.  The  required  information  is 
to  be  provided  in  the  Information  Form 
set  forth  in  Appendix  A.  Where  the 
filing  party  is  unable  to  supply  a         * 
complete  response,  the  party  should 
submit  either  estimated  data  with  an 
explanation  as  to  why  the  precise  data 
are  not  available  or  a  detailed  statement 
of  the  reasons  for  noncompliance  and 
the  efforts  made  to  obtain  the  required 
information. 

Six  comments  address  the  issue  of  the 
Commission's  authority  to  require  the 
filing  of  the  Information  Form.  Four 
comments  disagree  that  the  Commission 
has  the  authority  to  require  the 
Information  Form  to  accompany  the 
filing  of  certain  agreements,  These 
comments  make  two  related  argiunents 
in  support  of  their  position:  one,  there  is 
no  explicit  obligation  for  parties  filing 
agreements  under  section  5(a)  of  the  Act 
to  submit  supplemental  detailed 
information  concerning  competitive 
factors  with  every  agreement  at  the  time 
of  its  filing;  and  two,  the  Information 
Form,  which  requests  information 
relevant  to  the  general  standard,  cannot 
be  the  basis  for  rejection  of  an 
agreement  under  section  5(a)  of  the  Act 
which  contains  no  reference  to  the 
general  standard. 

Authority  to  require  the  Information 
Form  is  manifest  for  three  main  reasons. 
First  the  statute  clearly  and  explicitly 
authorizes  the  Commission  to  require 
that  information  accompany  the  filing  of 
agreements  and  the  agreements  that  do 
not  meet  this  requirement  may  be 
rejected.  Specifically,  section  5(a)  of  the 
Act  authorizes  the  Commission. to 
"prescribe  *  *  *  the  additional 
information  and  documents  necessary  to 
evaluate  the  agreement"  (46  U.S.C.  app. 
1704(a)).  The  legislative  history  to 
section  5  of  the  Act  specifies  that  the 
filing  requirements  are  intended  "only 
for  information  relevant  to  the 
Commission  evaluation  of  an  agreement 
rather  than  for  information  based  on 
broad  standards  imrelated  to  that 
agreement."  (H.R.  Report  98-600.  98th 
Cong..  2d  Sess.  28  (1984)).  Section  e(b)  of 
the  Act  authorizes  rejection  of  any 
agreement  filed  under  section  5(a)  of  the 
Act  that  does  not  meet  the  requirements 
of  section  5  of  the  Act. 

Congressional  intent  concerning  the 
evaluation  of  an  agreement  prior  to  the 
agreement's  effective  date  is  interpreted 


to  require  not  only  a  review  pursuant  to 
the  section  6{b)  standard  (for 
compliance  with  section  5 
requirements),  but  also  an  analysis 
based  on  the  section  6(g)  general 
standard  for  substantially 
anticompetitive  agreements.  Moreover, 
the  authority  under  section  5(a) — to 
prescribe  information  to  be  filed  with 
the  agreement— differs  from  the 
authority  under  section  6(d)— to  require 
additional  information  to  be  submitted 
after  the  agreement  has  been  filed  but 
prior  to  its  effective  date.  The  initial 
information  filing  requirements  are 
designed  to  provide  only  the  information 
needed  to  determine  whether  or  not  the 
agreement  raises  substantial  issues  of 
unreasonable  and  anticompetitive 
effects  under  the  section  6(g)  general 
standard.  Where  such  anticompetitive 
effects  are  likely,  additional  information 
that  is  necessary  in  order  to  make  a 
determination  under  section  6(g) 
whether  or  not  to  seek  to  enjoin  the 
agreement  may  be  requested  under 
section  6(d). 

Second,  Congress  has  specifically 
cited  in  legislative  history  relevant 
portions  of  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976  as 
the  model  for  the  Commission's 
agreement  review  procedures.  Pursuant 
to  the  Hart-Scott-Rodino  Act  the 
Federal  Trade  Commission  (FTC) 
developed  a  report  form  for  information 
to  aid  die  FTC  in  its  preclearance 
review  of  proposed  acquisitions  and 
mergers  ("Antitrust  Improvements  Act 
Notification  and  Report  Form  for  Certain 
Mergers  and  Acquisitions"). 

Third.  Congressional  policy 
pronouncements  in  the  Act  and  the 
legislative  history  indicate  that  one  of 
the  purposes  of  the  Act  was  to  end  the 
delay  in  the  processing  of  agreements 
and  to  provide  a  streamlined  regulatory 
process.  Submission  of  relevant 
information  at  the  time  an  agreement  is 
filed  that  is  not  available  to  the 
Commission  but  is  readily  available  to 
the  filing  party  will  expedite  the 
processing  of  agreements. 

Two  comments  specifically  refer  to 
the  Commission's  authority  to  require  an 
initial  Information  Form  related  to  the 
general  standard.  Comment  23  states 
lat  if  an  information  filing  requirement 
iVprescribed.  it  must  be  limited  to  those 
tances  where  the  agreement  or 
ification  raises  a  question  under  the 
general  standard.  Comment  34  accepts 
nhe  premise  that  useful  information  not 
available  to  the  Commission,  but  readily 
available  to  the  parties  filing 
substantially  anticompetitive 
agreements,  may  be  required  in 
conjunction  with  such  filings.  Such 
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requirements,  according  to  Comment  34. 
will  significantly  reduce  the  need  to 
request  additional  information  from  the 
filing  parties,  thereby  aiding  the  review 
process. 

in  consideration  of  the  above,  it  is 
concluded  that  the  1984  Act  does  confer 
the  authority  to  require  the  submission 
of  the  Information  Form  in  conjunction 
with  the  filing  of  certain  agreements. 

General  Discussion  of  the  Information 
Form 

A  number  of  comments  argue  that  the 
Information  Form  is  "excessive  and 
irrelevant",  "burdensome  and 
unnecessary",  seeks  information  not 
"readily  available",  or  "resuscitates"  the 
Svenska  standard.  Specific  comments 
will  be  addressed  in  the  discussion  of 
the  particular  part  of  the  Information 
Form.  However,  it  should  generally  be 
stated  that  the  requirements  outlined  in 
the  Information  Form  are  within  the 
statutory  limits  on  information  gathering 
powers  granted  the  Commission  under 
sections  5  and  6  of  the  Act.  The  data 
requirements  in  the  Information  Form 
conform  to  the  complicated  decision 
calculus,  described  in  the  legislative 
history,  that  is  required  in  order  to 
render  a  determination  that  an 
agreement  is  or  is  not  violative  of  the 
section  6(g)  general  standard.  In  the 
Interim  Rule,  the  Commission  stated. 

The  Commission  recognizes  that  the 
amount  of  information  requested  on  the 
Information  Form  is  stgniticant.  These 
information  needs  may  be  refmed  as  the 
Commission  gains  experience  under  the 
general  standard  and  determines  what  is 
relevant  and  essential  to  that  review,  in 
addition,  the  Commission  plans  to  develop  its 
own  internal  sources  of  trade  information 
and  as  this  information  t>ecomes  available 
may  be  able  to  reduce  the  amount  of 
information  requested  on  the  Form. 

Since  the  publication  of  the  Interim 
Rule,  valuable  experience  has  been 
gained  in  applying  the  Information  Form 
to  the  analysis  of  agreements  under  the 
general  standard.  Moreover,  the 
Commission  has  acquired  and  begun  to 
utilize  ]oumal  of  Commerce  and  Bureau 
of  Census  data  sources  which,  when 
used  in  conjunction  with  its  trade 
monitoring  capabilities,  provide  a  better 
picture  of  the  competitive  implications 
of  ocean  carrier  agreements. 

Moreover,  the  Information  Form,  as 
promulgated  in  the  Final  Rule,  is  not  set 
in  concrete,  but  will  in  all  probability 
continue  to  evolve  in  order  to 
appropriately  reflect  the  Commission's 
regulatory  needs  in  light  of  its  data 
resources  and  changes  in  the  regulated 
industry.  Therefore,  in  the  Final  Rule 
there  has  been  a  general  reduction  in  the 
amount  of  information  required  in  the 


Form.  Specific  changes  to  the 
Information  Form  are  indicated  in  the 
particular  Part  together  with  a 
discussion  of  the  comments  and  the 
amendments  to  the  Information  Form. 

Part  by  Part  Discussion 

Part  I — Agreement  Name.  Part  I 
requires  the  filing  party  to  provide  the 
full  name  of  the  agreement.  One 
comment  addressed  this  part  simply  to 
indicate  that  this  requirement  (along 
with  Part  II)  was  not  objectionable  as  a 
quick  identiHer  of  the  agreement. 
Accordingly,  Part  I  will  remain 
unchanged  in  the  Final  Rule. 

Part  II — Agreement  Type.  Part  II 
requires  the  flling  party  to  indicate 
whether  or  not  the  agreement  authorizes 
the  parties  to  collectively  fix  rates  (Part 
11(A)).  to  pool  cargoes  or  revenues  (Part 
11(B)),  or  to  establish  a  joint  service  or 
consortium  (Part  11(C)). 

In  the  Interim  Rule,  the  instructions  to 
the  Information  Form  state  that  the 
nature  of  the  agreement  determines  the 
extent  of  information  required. 
SpeciAcally,  the  instructions  require 
only  those  agreements  that  provide  for 
rate-fixing,  pooling  or  joint  services/ 
consortia  to  complete  Parts  III  and  IV, 
which  seek  information  on  market  share 
and  market  competition.  Such 
requirements  are  justified  in  the 
instructions  on  the  basis  that  "these 
three  types  of  agreements  of  all 
agreements  historically  filed  with  the 
Commission  are  the  most  likely  to 
trigger  the  6(g)  standard  because  of  their 
potential  to  create  excessive  market 
power." 

Part  II  and  the  Instructions  have  been 
amended  to  clarify  and  conform  Part  II 
with  the  intention  that  only  those 
agreements  that  provide  for  rate-Hxing, 
pooling  or  joint  services/consortia  or 
significant  modifications  to  such 
agreements  are  required  to  complete 
Parts  III  and  IV.  Parties  filing 
amendments  to  agreements  should  refer 
to  section  572.403(a)  for  guidance  as  to 
which  amendments  require  the 
Information  Form.  Furthermore,  the 
requirement  that  a  completed 
Information  Form  include  Part  VIII 
(Reports,  Studies  or  Other  Research)  for 
all  filing  parties  has  been  limited  to  only 
those  parties  that  have  answered  "yes" 
to  any  question  in  Part  II  (see  the 
discussion  under  Part  VIII). 

Comment  23  states  that  only  those 
types  of  agreements  mentioned  in  Part  II 
that  could  raise  questions  under  the 
general  standard  should  be  required  to 
file  the  Information  Form.  In  particular, 
the  comment  argues  that  the  Information 
Form  should  only  be  required  for  those 
agreements  or  modifications  that 
authorize  or  directly  increase  the 


authority  of  the  parties  to:  (1)  Fix  ocean 
rates;  (2)  allocate  cargo  or  revenue 
between  or  among  them;  or,  (3)  reduce 
service  at  United  States  ports;  and, 
which  may  also  result  in  a  significant 
reduction  in  competition. 

The  Commission  generally  agrees 
with  the  comment.  The  Information 
Form,  as  formulated  in  the  Final  Rule 
essentially  conforms  to  the  comment's 
suggestion.  Part  II  identifies  three  types 
of  agreements,  the  first  two  of  which  are 
identical  to  the  first  two  agreement 
categories  cited  by  the  comment.  Part  V 
requires  those  agreements  with  service 
authority  to  specify  any  reduction  in 
service  that  is  likely  to  occur  as  a  result 
of  the  agreement.  Thus,  Part  V 
addresses  those  agreements  in  the 
comment's  third  agreement  category. 

Moreover,  for  all  other  agreements, 
the  requirements  imposed  by  the 
Information  Form  are  minimal.  In 
particular,  the  only  parts  of  the 
Information  Form  required  under  the 
Final  Rule  for  parties  filing  agreements, 
other  than  rate-fixing,  pooling  and  joint 
service  agreements,  or  agreements  with 
service  authority,  or  those  agreements 
exempted  from  the  filing  requirement, 
are  Parts  I.  II,  VI  and  IX.  For  most 
agreements,  all  that  these  parts  require 
is  checking  a  box  or  entering  name, 
address  and  signature.  Other  than  those 
"Part  U  agreements"  discussed  above, 
the  only  other  subtantive  requirement 
would  be  imposed  upon  those 
agreements  that  are  required  to 
complete  Part  VI.  Because  restrictions  • 
imposed  by  governments  are  the  most 
effective  limitations  on  competition  in 
the  ocean  liner  trades.  Part  VI  captures 
important  information  for  analysis  under 
the  general  standard.  For  example, 
certain  agreements  that  facilitate  access 
to  cargoes  subject  to  foreign  cargo 
preference  laws  or  decrees  which  are 
not  otherwise  required  to  indicate  any 
market  information  on  the  Form  would 
be  required  to  complete  Part  VI. 

Five  comments  address  the 
requirement  that  certain  types  of 
agreements  must  complete  Parts  III  and 
IV  of  the  Information  Form. 

Two  conunents  refer  specifically  to 
the  inclusion  of  joint  service  agreements 
in  Part  II.  Comment  18  argues  that  the 
implication  that  joint  service  agreements 
are  likely  to  be  violative  of  the  general 
standard  should  be  rejected.  Comment 
30  supports  the  requirement  that  joint 
service/consortium  agreements 
complete  Parts  III  and  IV,  citing  the 
potential  for  this  type  of  agreement  to 
reduce  competition  especially  if  the 
cooperating  carriers  dominate  the 
relevant  trade. 
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There  are  two  major  concerns  with 
joint  services  under  the  general 
standard.  The  first,  which  was 
mentioned  in  Comment  30,  involves  a 
situation  where  two  or  more  of  the 
parties  to  the  proposed  joint  service 
currently  have  an  existing  service  in  the 
trade.  Thus,  the  formation  of  the  joint 
service  eliminates  the  existing 
competition  between  or  among  the 
parties  in  the  relevant  trade(s).  The 
second  concern  involves  the  entry  into  a 
trade  of  a  new  joint  service  which  is  so 
large  as  to  be  able  to  exercise  market 
dominance  in  the  trade  it  plans  to  enter. 

In  order  to  assess  the  competitive 
impact  of  a  new  joint  service  agreement 
the  filing  of  an  Information  Form  with 
such  agreements  will  continue  to  be 
required.  Therefore,  no  change  is  made 
in  the  Final  Rule  in  this  regard. 

Comments  28,  28  and  38  argue  that 
conference  agreements  are  less  likely  to 
raise  issues  under  the  general  standard 
than  service  coordination,  pooling  and 
joint  service  agreements,  liiey  also 
argue  that  information  required  for 
conference  agreements  is  excessive  and 
should  be  deleted  or  reduced. 

The  Commission  concurs  in  part  with 
these  comments  that  conference 
agreements  "apart  from  extraordinary 
circumstances"  are  not  likely  to  be 
violative  of  the  general  standard  and 
that  the  specific  statutory  restrictions  on 
conference  activities  diminish  the  ability 
of  a  conference  to  abuse  its  position  of 
dominance  in  a  trade.  However,  such  a 
view,  which  appears  to  comport  with 
Congressional  intent,  does  not  remove 
the  Commission's  responsibility  under 
the  Act  to  review  conference 
agreements  for  possible  violations  of  the 
Act.  Such  a  review  must  consider 
accepted  economic  principles  which 
hold  that  explicit  collusion  in  the  form  of 
price-fixing  agreements  may  result  in 
prices  that  are  higher  than  competitive 
levels. 

There  is,  however,  no  presumption 
that  conference  agreements  will  violate 
the  general  standard.  In  setting  out  the 
requirements  for  completing  the 
Information  Form,  in  particular  Parts  III 
and  IV  concerning  market  share  and 
market  competition,  the  Commission 
considered  those  agreements  among  all 
the  types  of  agreements  with  which  it 
was  familiar  that  had  the  greatest 
potential  to  reduce  competition  and 
create  market  power  in  such  a  manner 
as  to  raise  concerns  under  the  general 
standard.  The  Commission  adheres  to 
its  belief  that  in  the  unusual  and  severe 
cases  where  the  general  standard  may 
be  violated,  either  one  or  a  combination 
of  rate-fixing,  pooling  or  joint  service 
agreements  will  be  involved. 
Consequently,  the  Commission  will 


continue  to  apply  the  more  rigorous  data 
requirements  contained  in  Parts  III,  IV 
and  VIII  for  conference  agreements. 

Two  conunents  argue  that  certain 
classes  of  agreements  should  be  added 
to  those  having  potential  substantial 
anticompetitive  implications  and  that 
further  information  filing  requirements 
should  be  imposed.  Comment  28 
specifically  criticizes  the  failure  to 
subject  service  coordination  agreements 
(i.e.,  "cross  chartering  combined  with 
joint  control  over  sailings  and 
itineraries")  to  greater  scrutiny  than 
conference  agreements.  The  comment 
urges  that  service  coordination 
agreements  be  required  to  complete 
Parts  III  and  IV.  and  Part  VII  (Benefits  of 
the  Agreement),  the  completion  of  which 
is  now  voluntary  for  all  types  of 
agreements.  Comment  30  proposes  the 
addition  of  all  equal  access  agreements 
to  those  agreements  required  to 
complete  Parts  III  and  IV. 

In  partial  response  to  Conunent  30,  it 
should  be  noted  that  equal  access 
agreements  invariably  arise  in  response 
to  the  actions  of  a  government  and,, 
therefore,  require  the  completion  of  Part 
VI.  However,  in  considering  these  and 
other  reconunendations  for  inclusion  in 
the  Final  Rule,  care  must  be  taken  to 
ensure  that  aU  parties  affected  by  the 
Final  Rule  have  the  opportimity  to 
comment.  The  Commission  carmot 
create  new  filing  requirements  for  a 
class  of  agreements  without  first 
availing  the  affected  parties  with  the 
opportunity  to  comment.  The 
Commission  may  in  a  separate 
rulemaking  procedure  consider  and 
propose  rules  that  would  address  the 
issues  raised  in  Comments  28  and  30. 
Accordingly,  the  Commission  here 
withholds  any  further  discussion  of 
these  aspects  of  Comments  28  and  30. 

Comment  39  recommends  that  the 
requirement  to  submit  an  Information 
Form  together  with  the  required 
information  contained  therein  should  be 
"tailored  to  the  type  of  agreement  filed." 

The  Commission  concurs  with  this 
comment.  The  Commission  has, 
consistent  with  its  agreement  review 
responsibilities  under  the  Act  required 
the  Information  Form  only  for  new 
agreements  (excluding  marine  terminal 
agreements,  assessment  agreements  and 
exempted  agreements)  and 
modifications  of  agreements  that  may 
present  substantial  issues  of  competitive 
harm  under  the  general  standard. 
Moreover,  the  requirement  to  complete 
certain  parts  of  the  Form  (e.g..  Parts  III, 
IV.  V  and  VIII)  is.  in  fact,  tailored  to  the 
type  of  agreement  involved. 

Part  III— Market  Share  Information. 
Part  III  requires  those  parties  answering 
"yes"  to  Part  II  (A),  (B)  or  (C)  to  provide 


the  combined  market  share  of  all  parties 
to  the  agreement  (Part  111(C))  by 
providing  the  amount  of  liner  cargo 
carried  by  all  parties  to  the  agreement  in 
each  sub-trade  (Part  111(A))  and  dividing 
this  amount  by  the  total  amount  of  cargo 
carried  on  all  liner  vessels  operating  in 
each  sub-trade  (Part  111(B)).  Background 
Information  to  Parts  III  and  IV  indicates 
that  the  amount  of  cargo  is  to  be  given 
in  both  weight  tons  and  on  a  dollar 
value  basis.  Sub-trade  is  defined  as  liner 
movements  between  each  foreign 
country  and  each  U.S.  jrort  range  within 
the  scope  of  the  agreement  where  a  port 
range  is  identical  to  the  Bureau  of 
Census'  U.S.  Coastal  District  Liner 
service  refers  to  a  definite,  advertised 
schedule,  giving  relatively  frequent 
sailings  at  regular  intervals  between 
specific  U.S.  ports  or  port  ranges  and 
designated  foreign  ports  or  port  ranges. 
A  number  of  comments  address  this 
part.  They  express  a  common  concern 
that  the  information  required  in  Part  III 
is  irrelevant  excessive,  burdensome, 
and  meaningless.  The  earlier  discussion 
of  the  authority  to  require  filing  parties 
to  submit  an  Information  Form  with 
certain  agreements  addressed  the 
question  of  the  relevancy  of  the 
Information  Form. 

A  number  of  comments  generally 
recommend  that  carriers  be  allowed  to 
submit  data  in  the  form  in  which  they 
actually  keep  it  and  use  it  Several 
comments  urge  that  market  share  should 
be  requested  as  a  good  faith  estimate 
based  on  available  data  and  an 
explanation  of  the  estimating  process. 
Comments  on  specific  data  filing 
requirements  in  Part  III  are  summarized 
below.  The  discussion  of  the  comments 
and  the  Commission's  statement  of  its 
course  of  action  will  not  follow  the 
summary  of  each  topic,  but  will  pertain 
to  all  comments  to  Part  III  at  the  end  of 
this  section. 

Sub-trade.  Comments  referring  to  the 
requirement  that  data  be  given  by  sub- 
trade  generally  object  to  it  on  the 
grounds  that  trade  data  is  not  kept  by 
carriers  on  a  sub-trade  basis,  and, 
therefore,  such  data  is  not  readily 
available  or  within  the  parties'  grasp. 
Cargo  data,  according  to  several 
comments,  is  kept  by  carriers  on  a  port 
or  port  range  or  rate  group  basis. 
Moreover,  according  to  two  comments 
(23,  26),  the  separation  of  foreign  port 
ranges  into  foreign  countries  and  the 
division  of  U.S.  port  ranges  along  the 
lines  of  Customs  districts  does  not 
reflect  the  markets  or  trade  routes  over 
which  carriers  actually  compete.  With 
intermodalism,  Comment  26  argues,  the 
U.S.  West  Coast  should  be  one  port 
range,  not  two,  because  of  the  ease  with 
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which  interior  point  and  miniiandbridge 
traffic  can  shift  from  one  state  to 
another.  ^ 

Amount  of  Cargo  on  a  Weight  Ton 
and  Dollar  Value  Basis.  Six  comments 
object  to  the  requirement  that  cargo 
data  be  given  in  dollar  value,  two  of 
which  also  object  to  a  weight  ton  basis 
requirement  These  comments  generally 
argue  that  the  dollar  value  of  the  cargo 
is  not  a  signiricant  statistic  to  the 
carriers  so  they  do  not  ordinarily  keep 
records  of  the  cargo's  dollar  value.  The 
dollar  value  is  available  through  the 
Bureau  of  Census,  but  it  is  not  within  the 
parties'  grasp.  Comment  36  states  that 
because  cargo  data  compiling  methods 
differ  from  trade  to  trade,  parties  should 
be  permitted  to  specify  the  imit  of 
measurement  in  submitting  cargo  data  if 
weight  ton  and  dollar  value  measiire  are 
unavailable. 

Non-Party  Cargo  Data  (Part  111(B)). 
Comments  generally  argue  that  the 
cargo  data  collection  problems  for 
parties  are  increased  when  they  are 
applied  to  nonparties  to  the  agreement. 
Several  comments  maintained  that  the 
carriers  do  not  have  ready  access  to 
cargo  information  relating  to  their 
competitors  in  a  trade.  The  most  reliable 
information  on  carrier  cargo  statistics  is 
Bureau  of  Census,  which  should, 
according  to  Comment  34,  be  purchased 
by  the  Commission  directly  instead  of 
being  purchased  by  the  parties  and  then 
submitted  to  the  Commission.  This 
comment  urges  that  Part  III(B)  be 
eliminated  along  with  Part  III(C). 

Liner  Service.  Comment  30 
recommends  that  the  Commission 
specify  in  the  Instructions  to  the  Form 
where  it  deBnes  liner  terms  that  these 
definitions  and  descriptions  apply  only 
in  the  context  of  the  Information  Form. 
Such  a  clarification  would  preclude  any 
confusion  as  to  what  persons  are  subject 
to  the  Act.  For  example,  bulk  parcel 
tankers  may  meet  the  definition  of  a 
liner  service  but,  according  to  the 
comment,  are  not  subject  to  the  Act. 

The  Commission  generally  agrees 
with  the  comments  to  Part  III.  The 
Commission  does  not  wish  to  impose 
excessive  burdens  on  the  filing  parties 
or  to  require  the  submission  of  data  not 
within  the  parties'  grasp.  Moreover,  the 
data  submitted  should  be  meaningful, 
that  is,  the  data  should  not  be  an 
artificial  manipulation  of  disparate  data 
(e.g.,  a  combination  of  parties'  business 
records  and  Census  data  in  order  to 
derive  market  share).  More  importantly, 
the  Commission,  which  now  has  access 
to  both  the  Bureau  of  Census  and 
Journal  of  Commerce  data  bases,  is 
aware,  as  several  comments  argued,  that 
these  data  bases  contain  weight  and 
dollar  value  data  which  are  not  perfect 


indicators  of  market  share.  More 
relevant  and  preferable  as  a  measure  of 
market  shares  are  revenue  tons,  which 
may  include  measurement  tons  or 
weight  tons,  or  container  statistics 
measured  in  TELTs.  Such  data,  where 
provided,  can  augment  internal  data 
sources. 

Accordingly,  the  Final  Rule  will 
indicate  that  market  share  data 
provided  in  Parts  III  (A),  (B),  and  (C) 
may  be  estimated  based  on  data 
available  to  the  filing  party.  All 
estimates  should  be  accompanied  by  an 
explanation  indicating  how  the 
estimates  were  derived  (an  explanation 
of  why  precise  data  are  not  available  is 
no  longer  required  for  Parts  III  or  IV;  see 
discussion  of  S  572.405).  "Available" 
data  is  data  within  the  parties'  grasp, 
that  is,  data  that  the  parties  have 
already  acquired,  or  would  ordinarily 
acquire  in  the  course  of  undertaking 
such  commercial  decisions  embodied  in 
their  proposed  agreement.  The 
Instructions  and  Explanation  and  the 
Information  Form  will  be  amended  to 
require  that  market  share  data  be 
provided  for  each  sub-trade  within  the 
scope  of  the  agreement  only  where  such 
data  is  available  to  the  parties  or  where 
sub-trades  represent  the  relevant  market 
for  liner  service.  Where  the  relevant 
market  for  liner  service  is  more 
accurately  represented  by  the  entire 
geographic  scope  of  the  agreement,  or 
by  certain  foreign  port  ranges  (rather 
than  foreign  country),  or  by 
combinations  of  U.S.  port  ranges,  the 
parties  may  provide  market  share  on 
that  basis.  The  geographic  scope  for 
which  market  share  information  is 
provided  should  be  clearly  defmed. 

Market  share  data  may  be  provided  in 
units  that  are  ordinarily  kept  and  used 
by  the  parties.  The  data  is  to  be 
provided  for  the  most  recent  twelve- 
month period  for  which  data  are 
available.  Where  estimates  have  been 
made,  the  filing  party  should  so  specify 
and  indicate  the  basis  of  their 
derivation.  Units  of  measurement  should 
be  clearly  indicated  for  all  data 
provided. 

The  Instructions  and  Explanation  will 
also  indicate  that  the  definition  of  liner 
service  and  other  liner  terms  is  relevant 
only  to  the  Information  Form  and  does 
not  affect  the  determination  of  persons 
subject  to  the  Act  based  on  the  Act  itself 
or  the  Final  Rule. 

Part  IV— Market  Competition.  Part  IV 
requires  the  filing  party  to  provide  the 
names  of  all  non-party  liner  operators 
currently  serving  each  sub-trade  (Part 
IV(A)(1)),  the  names  of  all  liner 
operators  serving  alternative  Hner 
routings  competing  for  cargoes  carried 
in  each  sub-trade  [Part  IV(A)(2)),  and  a 


description  of  the  extent  of  competition 
offered  by  such  liner  operators  (e.g., 
estimates  of  market  share  or 
underutilized  capacity  in  alternative 
liner  routings,  Part  IV(A)(3)).  This  part 
also  requires  the  identification  of  all 
nonliner  competitive  substitutes  (e.g., 
bulk  or  air  freight.  Part  IV(B)(1)]  and 
estimates  of  the  percentage  of  liner 
cargo  that  is  currently  carried  by 
nonliner  operators  (Part  IV(B){2)). 

Eight  conmients  address  this  part. 
Five  comments  argue  that  much  of  the 
data  required  in  this  part  is  not  known 
and  not  readily  obtainable,  or  if 
provided  by  the  parties  is  not 
meaningful  or  accurate.  These 
comments  generally  indicate  that  data 
provided  in  this  part  would  be  only  an 
educated  guess  or  a  matter  of  judgment. 

Several  comments  address  the 
relevance  of  the  information  required. 
Comment  28  argues  that  non-party  liner 
market  share  adds  nothing  to  market 
share  analysis.  Comments  28  and  39 
state  that  data  on  non-liner  competition 
is  not  meaningful  or  helpful  to  the 
review  of  the  agreement.  However, 
Comment  38  maintains  that  such  data 
for  liner  and  non-liner  competition 
would  only  be  relevant  to  a  market 
share  analysis.  Comment  34  contends 
that  the  need  for  such  data  is  specified 
in  the  legislative  history  to  the  Shipping 
Act  of  1984,  but  the  Congressional  intent 
is  that  such  information  would  be  better 
provided  by  third-party  sources. 
Comment  27,  in  arguing  that  the  required 
information  is  not  readily  available  to 
carriers,  states  that  the  Commission 
should  recognize  the  fact  that  liner  and 
nonliner  competition  make  liner  freight 
rates  reasonable. 

Comments  23  and  34  recommend  that 
Parts  IV(A)  (2).  (3)  and  IV(B)  should  be 
optional  because  the  data  provided 
serves  the  parties'  interests.  Comments 
27  and  36  recommend  that  Parts  IV(A) 
and  IV(A)(1)  be  deleted.  Comment  36 
requests  the  addition  of  certain 
qualifying  terms  that  would  make  the 
data  requirements  less  precise  and  more 
at  the  discretion  of  the  parties. 

The  Conunission  recognizes  the 
difficulty  of  providing  precise  data  in 
response  to  the  requirements  of  Part  IV. 
The  instructions  to  this  part  in  the 
Interim  Rule  allow  the  use  of  estimates 
in  the  determination  of  percentages 
indicating  the  extent  of  liner  and  non- 
hner  competition  in  Parts  IV  (A)  and  (B), 
respectively.  Parties  are  expected  to 
have  some  knowledge  of  the  identity  of 
their  competitors  and,  at  least  | 

approximately,  the  degree  to  which  non- 
party liner  operators  and  certain  non- 
liner operators  are  competitive  with  the 
parties. 
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The  Commission  agrees  with  one 
comment  that  the  presence  of  liner  and 
Don-liner  competition  should  militate 
against  unreasonably  high  rate  levels. 
Moreover,  the  need  and  relevance  of 
such  information  to  the  review  of 
agreements  under  the  general  standard 
is  clearly  indicated  in  the  legislative 
history.  The  extent  of  liner  and  non-liner 
competition  aids  in  the  determination  of 
the  relevant  market  share  and  is 
necessary  In  order  to  determine  the 
potential  market  power  of  parties  to  an 
agreement  operating  in  that  market.  The 
specification  of  such  liner  and  non-liner 
competition  may  tend  to  decrease  the 
market  share  of  the  parties  to  their 
benefit  in  the  analysis  under  the  general 
standard. 

The  Commission  is  developing  or 
acquiring  data  sources  that  should 
enable  it  to  supplement  the  parties'  data 
on  the  competitive  conditions  in  most 
ocean  trades.  However,  the 
Commission,  in  order  to  assist  and 
expedite  its  preliminary  review  of 
agreements  under  the  general  standard, 
requires  information  that  the  parties 
could  be  expected  to  have  concerning 
their  competitors  that  would  complete  or 
support  the  Commission's  data. 

Because  of  the  relevance  of  this 
information  to  the  preliminary  review  of 
an  agreement,  the  Commission 
continues  to  require  in  the  Final  Rule, 
parties  with  affirmative  answers  to  Part 
II  (A),  (B)  and  (C)  to  complete  Part  IV. 
The  Final  Rule  will  indicate  that  the 
data  required  can  be  estimated.  Parties 
should  continue  to  identify  the  sources 
for  such  estimates.  The  units  of 
measurement  to  be  used  in  providing 
cargo  data  are  at  the  discretion  of  the 
parties.  However,  all  units  of 
measurement  must  be  clearly  identiBed. 
The  parties  need  not,  for  their  responses 
to  Part  III  or  Part  fV,  utilize  any  data 
sources  that  they  have  not  already 
acquired,  or  would  not  ordinarily 
acquire  in  the  course  of  undertaking 
such  commercial  decisions  embodied  in 
their  proposed  agreement. 

Part  V — Service  to  the  Shipping 
Public  Under  the  Agreement.  Part  V 
requires  the  filing  party  to  identify  all 
U.S.  ports  expected  to  be  served  under 
the  agreement  (Part  V(A)),  to  specify 
each  party's  reduction  in  frequency  to 
each  port  within  the  scope  of  the 
agreement  (Part  V(B)),  and  to  specify 
any  elimination  of  service  to  any  U.S. 
port  within  the  scope  of  the  agreement 
which  occurs  as  a  result  of  the 
implementation  of  the  agreement  (Part 
V{C)). 

Six  comments  address  Part  V.  The 
consensus  of  the  comments  is  that 
informatioo  cboceming  the  reduction  or 
eliminati(»  of  service  should  be 


required  only  of  agreements  that  have 
the  authority  to  reduce  service. 
Ratemaking  agreements  that  do  not 
according  to  Comment  32,  "seek  to 
control  the  fact  or  frequency  of  any 
member  line's  service"  should  not  be 
required  to  complete  Part  V. 

The  intent  of  Part  V  is  to  obtain 
information,  not  otherwise  available, 
that  is  essential  to  an  analysis  under  the 
general  standard  of  reductions  in  service 
resulting  from  the  agreement  Clearly, 
agreements  with  no  service  authority 
cannot  be  construed  as  having  the 
potential,  through  a  reduction  in 
competition,  to  unreasonably  reduce 
service  levels.  Consequently,  the 
completion  of  Part  V  will  l>e  required 
only  for  those  agreements  that  have 
service  authority.  Service  authority  is 
defined  as  indoding  either  or  both  of  the 
following  authorities  allowing  parties  to 
agree  between  or  among  themselves:  to 
allocate  (or  otherwise  provide)  tonnage 
or  capacity  between  or  among  carriers 
serving  the  trade(s):  to  establish  a 
schedule  of  ports  or  otherwise  allocate 
ports  which  each  carrier  will  serve  and/ 
or  the  frequency  of  each  carrier's  calls 
at  those  ports. 

Comment  27  indicates  that  Part  V  is 
relevant  but  Part  V's  emphasis  on 
ser\ice  to  ports  is  contrary  to  the  Act's 
intent  which  is  "to  permit  carriers  to 
structure  their  own  affairs  and  thereby 
provide  more  efficient  service  to 
shippers."  Because  it  does  not  follow 
that  a  redttctioa  in  service  to  ports  is  a 
reduction  in  service  to  shippers,  the 
Commission  should,  according  to  this 
comment  readjust  its  focus  on  ports  to 
address  the  issue  of  service  to  shippers. 

Tbe  frequency  of  port  calls  is  used 
because  it  is  a  readily  available  index  of 
service  to  shippers.  "There  are,  of  course, 
other  indices  that  indicate  the  service  to 
shippers  (including,  for  example, 
capacity,  type  of  vessel  transit  time, 
number  of  handlings).  However,  to 
require  such  data  would  likely  present 
filing  parties  »vith  an  unduly 
burdensome  data  collection  task. 
Moreover,  such  data  would  likely  be  of 
marginal  use  for  the  analysis  of  most 
agreements  under  the  general  standard. 
If  reductions  in  frequency  or  the 
elimination  of  service  to  ports  are 
indicated  in  Part  V,  which,  when 
combined  with  the  Commission's 
general  knowledge  of  trade  conditions, 
are  sufficient  enough  to  present 
questions  under  the  general  standards, 
the  Commission  may  at  that  time  seek 
additional  information  either  informally 
or  under  the  authority  of  section  6(d)  of 
the  Act  in  order  to  more  specifically 
address  the  impact  of  the  agreement  on 
service  to  shippers.  Consequently,  in 
lieu  of  any  specific  suggestions  in  the 


comment  as  to  how  service  to  shippers 
could  be  more  accurately  and 
practicably  determined  and  obtained, 
the  Commission  will  continue  to  utilize 
port  calls  as  one  initial  proxy  for  service 
to  shippers. 

Comment  23  maintains  that  the 
reference  to  indirect  port  calls  via 
surface  carriage  in  the  instructions  tu 
Part  V(A)  implies  that,  for  the  purposes 
of  responding  to  Part  V(A),  a  "port" 
could  include  inland  points  and  that  port 
calls  could  include  pick-up  or  delivery  at 
such  inland  points  by  railcars  and 
trucks.  Comment  23  also  recommends 
that  port  calls  required  by  Part  V(B) 
refer  only  to  direct  or  indirect  calls  by 
vessels  under  the  direct  operational 
control  of  the  parties. 

The  Commission  is  persuaded  that 
potential  problems  may  exist  involving 
excessive  data  required  in  Part  V  for 
indirect  intermodal  service  and  for 
service  by  vessels  not  under  the 
operational  control  of  the  parties. 
Consequently,  the  use  of  the  term  "port 
calls"  in  the  Information  Form  and 
Instructions  is  changed  to  delete 
reference  to  surface  carriage  and  to 
account  only  for  port  calls  by  vessels 
under  the  direct  operational  control  of 
one  or  more  parties  to  the  agreement 
For  the  purpose  of  the  Information  Form, 
the  term  "port"  means  the  place  with  a 
harbor  that  an  ocean  carrier  serves, 
either  directly  by  oceangoing  vessel  or 
indirectly  by  feeder  service.  The  use  of 
this  definition  is  applicable  only  to  the 
Information  Form  and  in  no  way 
changes  the  meaning  of  "port"  as 
referenced  elsewhere  in  the  Final  Rule. 
The  identification  of  other  forms  of 
indirect  service  such  as  intermodal 
service  (e.g.,  interior  point  of  miniiand- 
bridge service)  or  transshipment  may  be 
provided  on  a  voluntary  basis  by  the 
parties  where  such  data  may  assist  and 
expedite  the  analysis  of  the  agreement's 
impact  on  service,  but  it  will  not  be 
required  with  the  initial  filing.  The 
Commission  may,  however,  request  such 
data  pursuant  to  its  authority  under 
section  6(d)  of  tbe  Act  where  substantial 
reductions  in  service  are  indicated  both 
by  the  agreement  and  by  the  analysis 
under  the  general  standard  of  the 
agreement  and  the  relevant  trade(s). 

Comment  36  recommends  that  Part 
V(A)  be  changed  to  require  only  the 
identification  of  those  ports  "expected" 
to  be  served,  and  that  Part  V(B)  be 
amended  to  require  an  estimate  of  any 
change  in  the  frequency  of  port  calls, 
rather  than  reduced  sailings. 

With  regard  to  the  comment's 
concerns  vrith  Part  V(B),  the  analysis  of 
services  under  the  general  standard 
pertains  to  unreasonable  reductions  in 
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the  level  of  service.  The  Commission 
need  only,  therefore,  require  parties  to 
provide  reductions  in  service  that  will 
occur  as  a  result  of  the  implementation 
of  the  agreement.  With  regard  to  the 
suggestion  that  Part  V(A)  indicate  those 
ports  expected  to  be  served,  the 
instructions  to  Part  V(A)  already  so 
state.  Consequently,  Part  V(A)  will  be 
changed  to  conform  to  the  instructions. 

Comment  26  refers  to  Part  V(B)  (2) 
which  specifies  that  the  elimination  of 
service  to  any  port  need  only  be 
indicated  where  it  occurred  "as  a  result 
of  the  implementation  of  the 
agreement."  This  comment  urges  that 
similar  restrictive  language  be  apphed  to 
Part  V(B)  (1)  as  well. 

Part  V(B),  seeks  information 
concerning  the  reduction  or  elimination 
of  service  at  any  port  within  the  scope 
of  the  agreement  for  the  purpose  of  - 
analyzing  the  impact  of  an  agreement 
under  the  general  standard. 
Consequently,  the  Commission  is  only 
interested  in  Part  V(B)  (1),  as  it  is  in  Part 
V(B)(2),  insofar  as  the  specified 
reduction  of  service  is  likely  to  occur  as 
a  result  of  the  implementation  of  the 
agreement.  The  Final  Rule  will, 
therefore,  reflect  the  change  in  language 
urged  by  Comment  26. 

Part  VI— Foreign  Government 
Involvement  in  the  Liner  Market  Part 
VI  requires  the  filing  party  to  indicate 
whether  or  not  the  agreement  was 
entered  into  as  a  direct  or  indirect 
response  to  any  law,  decree  or  other 
action  promulgated  or  otherwise 
implemented  by  a  foreign  government 
(Part  VI(A)).  Where  the  filing  party  has 
so  indicated,  then  all  such  governmental 
actions  that  have  led  to  the  agreement 
should  be  specified  (Part  VI(B)).  The 
filing  party  is  also  required  to  indicate 
whether  or  not  the  governmental  action 
limits  access  to  the  carriage  of  liner 
cargoes  (Part  VI(C))  and.  if  so,  to  explain 
how  access  is  limited  (Part  VI(D))  and  to 
provide  the  percentage  of  liner  cargo 
carried  within  the  scope  of  the 
agreement  to  which  access  is  limited 
(Part  VI(E)). 

Four  comments  address  Part  VI. 
Comment  22  has  "no  quarrel"  with  this 
part.  Comment  26  states  that  the 
instructions  to  this  Part  should  be 
clarified  so  that  Parts  VI  (C),  (D)  and  (E) 
are  required  only  where  Part  VI(A)  is 
answered  in  the  affirmative.  The 
concerns  of  Comment  26  can  be 
alleviated  by  reference  in  the 
Information  Form  to  Part  VI(C)  which 
cleariy  refers  to  Part  V1(A),  and  to  Parts 
VI  (D)  and  (E),  which  cleariy  refer  to 
Part  VI(C). 

Comment  34  argues  that  Part  VI  is  not 
relevant  with  respect  to  ratemaking 
agreements  and,  therefore,  should  not  be 


applicable.  The  Commission  concurs 
that  most  conference  agreements  have 
not  usually  been  established  in  direct  or 
indirect  response  to  government  laws, 
decrees,  etc.  Nonetheless,  certain  laws 
of  foreign  governments  do  require  that  a 
carrier,  in  order  to  carry  cargo  in  that 
country's  oceanbome  foreign  commerce, 
be  a  conference  member.  The 
Commission  will  retain  the  requirement 
that  parties  Hling  conference  agreements 
or  significant  amendments  to  such 
agreements  answer  the  pertinent 
portions  of  Part  VI. 

Comment  38  states  that  government 
laws  are  not  relevant  to  any  standard 
pertaining  to  the  rejection  of  an 
agreement  under  sections  6(b)  or  6(g]  of 
the  Act.  Moreover,  even  if  such  laws 
were  relevant,  no  reason  is  given, 
according  to  this  comment,  as  to  why 
Part  VI  should  apply  to  foreign 
government  and  not  U.S.  laws. 

The  inclusion  of  Part  VI,  as  explained 
in  the  Interim  Rule,  is  based  on  the 
premise  that,  given  the  contestability  of 
the  liner  shipping  industry,  in  all  but  the 
rarest  cases,  only  the  actions  of 
governments  can  effectively  restrict 
entry  to  a  trade.  In  such  cases  where 
entry  is  so  restricted,  excessive  market 
power  is  most  likely  to  arise  and  present 
significant  issues  of  potential 
competitive  harm  under  the  general 
standard.  Thus,  the  Commission  rejects 
the  claim  made  by  Comment  38  that 
information  concerning  foreign 
government  involvement  in  the  liner 
trades  is  not  relevant  to  the  preliminary 
review  of  an  agreement  under  the 
general  standard.  The  general  authority 
to  reject  agreements  under  section  6(b) 
is  addressed  earUer  in  the  discussion  of 
Appendix  A. 

It  may  be  helpful  to  reiterate  and 
further  clarify  what  is  meant  by  an 
agreement  that  is  a  direct  or  indirect 
response  to  a  governmental  law,  decree 
or  other  action.  Where,  for  example, 
laws  of  a  foreign  government  require 
that  a  carrier,  in  order  to  carry  cargo  in 
that  country's  oceanborne  foreign 
commerce,  must  be  a  conference 
member,  then  an  agreement  that 
establishes  a  conference  in  order  for  the 
parties  to  enter  that  trade  would  be  a 
direct  response  to  such  governmental 
laws  and,  thus,  would  be  required  to 
answer  Part  VI.  Moreover,  a  commercial 
agreement  that  was  in  response  to  a 
governmental  action  that  was  itself  in 
response  to  the  concerted  actions  of 
other  governments  would  also  be 
required  to  complete  Part  VI.  For 
example,  any  commercial  space  charter 
agreement  that  was  filed  in  response  to 
laws  promulgated  by  a  government  that 
sought  to  impose  cargo  sharing  schemes 
through  such  space  chartering 


agreements  and,  in  such  a  fashion, 
implement  the  UNCTAD  Code  of  Liner 
Conduct,  would  be  required  to  complete 
Part  VI. 

In  addition,  the  treatment  of  equal 
access  agreements  should  be  clarified  in 
light  of  Comment  30,  which  states  that 
equal  access  agreements  may  not  be  in 
response  to  the  actions  of  governments. 
Such  agreements,  which  facilitate 
access  by  certain  carriers  to  cargoes 
subjected  to  government  preference 
laws,  decrees  or  other  practices 
necessarily  interject  a  foreign 
government  into  liner  shipping  and, 
therefore,  require  the  completion  of  Part 
Vl,  which  the  instructions  to  the 
Information  Form  in  the  Final  Rule  will 
state. 

An  agreement  that  was  an  indirect 
response  to  a  governmental  action 
would  be  any  agreement  that  facilitated 
the  implementation  of  government  laws, 
decrees,  etc.,  or  an  agreement  that 
flowed  from  such  governmental  action. 
An  indirect  response  to  the  example 
stated  above  would  be  the  creation  of  a 
pool  that  facilitates  cargo  sharing  within 
the  conference  even  though  the  pool  was 
not  per  se  required  by  sudi 
governmental  action. 

Only  foreign  government  laws  have 
been  addressed  in  Part  VI  because  the 
Commission  is  either  familiar  with  or 
can  easily  obtain  the  information  it 
requires  concerning  U.S.  cargo 
preference  laws.  The  involvement  of 
foreign  governments  in  liner  markets  is 
not  necessarily  so  easily  determined. 

Part  VII— Benefits  of  the  Agreement 
Part  VII  requests  the  filing  party  to 
indicate  the  benefits  of  the  agreement 
that  will  accrue  to  the  parties  to  the 
agreement  (Part  VII(A))  and  to  shippers 
and  U.S.  conunerce  generally  (Part 
VI1(B)).  In  response  to  emergency 
comments,  the  Information  Form  was 
amended  to  make  the  completion  of  Part 
VII  voluntary. 

Seven  comments  address  this  part. 
Three  comments  are  generally 
supportive  of  this  part's  inclusion  in  the 
Form.  Comments  22  and  34  assert  that 
the  provision  of  the  agreements'  benefits 
will  generally  bolster  the  parties'  case. 
Comment  26  concurs  with  the  | 

amendment  to  the  Interim  Rule  that 
makes  the  completion  of  Part  VII 
voluntary. 

The  three  comments  that  oppose  Part 
VII  (Comments  27,  32,  37)  generally  take 
the  position  that  a  statement  of  benefits 
and  substantiating  data  is  a  request  for 
an  advance  justification  of  the 
agreement,  placing  the  burden  of  proof 
on  the  parties  to  an  agreement.  These 
comments  believe  that  Part  VU 
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reinstitutes  the  Svenska  standard  and 
subverts  the  intent  of  the  Act. 

The  Commission  included  Part  VII  in 
the  Information  Form  in  order  to  allow 
the  parties  to  provide  any  information 
concerning  increases  in  efficiency  that 
may  o^set  any  reduction  in  competition 
resulting  from  the  agreement.  Such 
information  would  assist  the 
Commission  in  its  review  of  an 
agreement  under  the  general  standard, 
which,  as  outlined  in  the  legislative 
history,  compels  the  consideration  of 
efficiency  benefits.  Such  benefits  may 
offset  any  negative  effects  of  an 
agreement  that  are  found  likely  to  result 
in  a  substantial  reduction  in 
competition.  Part  VII  allows  those 
persons  filing  the  agreement  who  are 
likely  to  be  most  knowledgeable  about 
the  agreement's  resulting  efficiencies  to 
demonstrate  those  benefits.  The 
completion  of  Part  VII  should  be  to  the 
advantage  of  the  filing  parties. 
Moreover,  it  is  not  a  mandatory 
requirement 

The  Commission  will  make  no  a  priori 
judgments  concerning  the  benefits  of  an 
agreement  based  on  the  completion  or 
lack  of  completion  of  Part  VII.  In  the 
absence  of  the  completion  of  Part  VII 
the  Commission,  where  it  is  deemed 
necessary,  will  on  its  own  undertake  the 
determination  of  the  agreement's 
benefits.  Where  Part  VII  has  been 
completed,  the  Conmiission  will 
determine  the  validity  of  the  efficiencies 
claimed  and  enter,  again  where 
necessary,  its  assessment  of  the 
agreement's  benefits  into  its  analysis  of 
the  agreement  under  the  general 
standard.  The  Commission  does  not. 
therefore,  view  Part  VII  as  a 
reinstitution  of  any  aspect  of  the 
Commission's  agreement  approval 
standards  under  the  Shipping  Act,  1916. 
Part  VII  will  remain  unchanged  in  the 
Final  Rule. 

Part  VIII— Reports.  Studies  or  Other 
Research. — Part  VIll  requires  the  filing 
party  to  identify  any  reports,  studies  or 
other  research  that  were  prepared  in 
order  to  determine  the  need  for  the 
proposed  agreement. 

Nine  comments  address  this  part.  All 
oppose  the  requirement.  These 
comments  contend  that  it  is:  an 
unnecessary  regulatory  requirement; 
irrelevant  to  the  general  standard;  so 
broad  as  to  be  incomprehensible;  an 
invasion  of  confidential  business 
information;  a  reinstitution  of  the 
Svenska  test;  the  first  leg  of  a  fishing 
expedition  that  is  arbitrary  and 
caprcious  because  of  the  absence  of  any 
exploration  in  the  public  record;  an 
unnecessary  processing  delay; 
discoverable  under  6(d)  but  not  6(b); 
and,  finally,  a  return  to  existing  law 


requiring  the  parties  to  show  that  less 
anticompetitive  alternatives  exis. 

The  Commission  believes  that  a 
clarification  of  Part  VIII  may  adequately 
respond  to  these  comments'  objections. 
The  Commission's  goal  in  requiring 
parties  to  identify  any  reports  made  in 
conjunction  with  the  proposed 
agreement  is  to  avail  the  Commission 
staff  of  information  within  the  parties' 
grasp  that  would  assist  and  expedite  the 
preliminary  review  of  the  agreement 
under  the  general  standard.  The  use  of 
the  word  "need"  in  the  phrase  ".  .  .  for 
the  purpose  of  analyzing,  formulating  or 
assessing  the  need  for  the  proposed 
agreement .  .  ."  is  perhaps  unfortunate. 
The  Commission  does  not  desire  nor 
does  it  review  as  a  proper  burden  to  be 
placed  on  filing  parties  an  a  priori 
justification  for  the  agreement  on  the 
basis  of  the  commercial  need  for  the 
agreement,  or  on  the  basis  that  no  less 
anticompetitive  alternatives  to  the 
agreement  exist  The  Commission  is 
interested  in  any  data  the  parties  have 
gathered  relevant  to  the  competitive 
conditions  in  the  relevant  trade(s)  and 
the  competitive  implications  of  the 
agreement  Specifically,  this  part  is 
intended  to  solicit  information  on  any 
studies  commissioned  or  carried  out  by 
the  parties  pursuant  to  the  agreement 
that  examine  rates,  service  levels  and 
number  and  strength  of  competition  in 
the  relevant  trades,  or  that  forecast  the 
effect  of  the  agreement  on  such 
parameters. 

In  light  of  the  comments  and  in  order 
to  clarify  Commission  intent  with 
respect  to  Part  VIII,  the  Commission  is 
amending  Part  VIII  and  all  references  to 
this  Part  in  the  Instructions  and 
Explanations  to  the  Form  to  conform  to 
the  amended  language.  In  order  to 
minimize  the  burden  on  filing  parties, 
only  where  the  filing  party  has 
answered  "yes"  to  Part  11(A).  (B).  or  (C) 
will  Part  Vni  be  required  to  be 
completed.  The  instructions  to  Part  VID 
will  now  read  as  follows: 

Part  Vni  requires  a  filing  party  that  has 
answered  "XES"  to  Part  U(A).  (B)  or  (C)  to 
identify  any  reports,  studies  or  other  research 
that  were  prepared  by  or  for  any  or  all  of  the 
parties  for  the  purpose  of  analyzing, 
formulating  or  assessing  the  competitive 
conditions  in  the  relevant  trade(s)  affected  by 
the  agreement,  or  the  competitive  impact  of 
the  agreement  on  the  relevant  trade(8) 
affected  by  the  agreement 

Part  IX — Identification  ofPerson(s)  to 
Contact  Regarding  the  Information  Form 
and  Certification  of  Authenticity.  Part 
IX  solicit*  the  naiiie(8)  of  the  person(s) 
that  the  Commission  may  contact 
regarding  any  questions  concerning  the 
Information  Form  or  a  request  for 
additional  information.  This  part  also 


requries  a  certification  of  the 
authenticity  by  the  filing  party  of  the 
information  provided  in  the  Form. 

Three  comments  address  Part  IX. 
These  comments  generally  oppose  the 
certification  requirement  in  Part  IX(C)  as 
burdensome  and  redundant  Comment 
23  claims  that  the  specific  instructions 
for  certification  in  Part  IX(C)  require  an 
unreasonable  confirmation  of  factual 
and  legal  conclusions  regarding  the 
accuracy  and  completeness  of  the  Form. 
All  comments  refer  to  18  U.S.C.  1001, 
which  is  itself  specifically  referenced  in 
S  572.902  of  the  Rules.  These  comments 
urge  the  elimination  of  Part  IX  or  the 
modification  of  its  text  to  allow  the 
filing  parties  to  draft  the  certifications. 

The  Commission  is  persuaded  that  the 
text  of  Part  IX(C)  may  present  the 
parties  with  burdensome  certification 
requirements.  The  Commission  views, 
however,  that  a  separate  certification  of 
the  accuracy  and  completeness  of  the 
Information  Form  is  important  to  the 
enforcement  of  the  general  standard.  In 
order  to  relieve  the  fding  parties  of 
burdensome  requirements,  the 
Commission  is  simplifying  the 
certification  oath  and  eliminating  the 
notarization  requirement.  The 
certification  oath  will  read  as  follows: 

'Biis  Information  Form,  together  with  any 
and  all  appendices  and  attachments  thereto, 
was  prepared  and  assembled  in  accordance 
with  the  instructions  issued  by  the  Federal 
Maritime  Commissioa  Subject  to  the 
recognition  that  where  so  indicated, 
reasonable  estimates  have  been  made,  the 
information  is.  to  the  best  of  my  knowledge, 
true,  correct  and  complete. 

Name  (please  print  or  type) 

Title    

Relationship  with  parties  to  agreement 

Signature  

Date 


III.  Conclusion 

This  Final  Rule,  and  the 
accompanying  Information  Form,  are 
intended  to  implement  the  various 
agreements  provisions  of  the  Act  in 
accordance  with  the  1984  Act's  guiding 
policies.  The  changes  made  toihe 
Inierim  Rule  in  response  to  the 
comments  filed  in  Dockets  Nos.  84-26 
and  84-32  are  intended  further  to 
facilitate  the  filing  of  agreements  by 
parties  and  the  review  and  monitoring  of 
agreements  by  the  CommissioiL  These 
changes  generally  have  reduced  the 
regulatory  burden  on  the  ocean  shipping 
industry  and  have  retained  only  those 
requirements  which  are  essential  to  the 
fulfillment  of  the  Commission's 
regulatory  responsibilities.  The 
Commission  believes  that  the  Final  Rule 
establishes  a  nondiscriminatory 
regulatory  process  with  a  minimum  of 


45350      Federal  Register  /  Vol.  49.  No.  222  /  Thursday  November  15.  1984  /  Rules  and  Regulations 


government  intervention  and  regulatory 
costs. 

The  Chairman  of  the  Commission 
certifies  pursuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
et  seq.)  that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
within  the  meaning  of  that  Act.  The 
primary  economic  impact  of  these  rules 
would  be  on  ocean  common  carriers 
which  generally  are  not  small  entities.  A 
secondary  impact  may  fall  on  shippers, 
some  of  whom  may  be  small  entities,  but 
that  impact  is  not  considered  to  be 
significant. 

List  of  ComnMOts  and  Pleadin^p  Filed  io 
Docket  No.  I 


1.  Hoppel.  Mayer  A  Coleman.  May  30, 1984. 

2.  Philadelphia  Port  Corporation.  May  31, 
1964. 

3.  Trans-Pacific  Freight  Conference  of 
Japan/Korea:  Japan/Korea  Atlantic  and  Gulf 
Freight  Conference.  June  4. 1984. 

4.  Associated  Latin  American  Freight 
Conferences:  United  States  Atlantic  k  Gulf/ 
Panama  Freight  Conference;  Atlantic  &  Gulf/ 
West  Coast  of  South  America  Conference: 
East  Coast  Colombia  Conference:  United 
States  Atlantic  7  Gulf/  Southeastern 
Caribbean  Conference:  United  States 
Atlantic  ft  Gulf/|amaica  and  Hispaniola 
Steamship  Freight  Association:  United  States 
Atlantic  ft  Gulf/Fxuador  Freight  Conference; 
United  States  Florida/Ecuador  Steamship 
Conference;  South  Atlantic  A  Gulf/Panama  ft 
Costa  Rica  Rate  Agreement  South  Atlantic  ft 
Gulf/Guatemala  El  Salvador  ft  Honduras 
Rate  Agreement.  June  1, 1984. 

5.  Inter-American  Freight  Conference: 
Inter-American  Freight  Conference  River 
Plate/Puerto  Rico  and  US.  Virgin  Islands/ 
River  Plate;  Pacific  Coast/River  Plate  Brazil 
Conference.  June  1. 1984. 

6.  Australia/Eastern  U.S.A  Feight 
Conference:  The  ■•8900"  Lines;  Greece/US. 
Atlantic  Rate  Agreement:  Iberian/U.S.  North 
Atlantic  Westbound  Freight  ConfereiKe; 
Marseilles /North  Atlantic  Freight 
Conference;  larael/U.S.  North  Atlantic  Ports 
Westbound  Freight  Conference:  Med-Gulf 
Conference:  Mediterranean-North  Pacific 
Coast  Freight  Conference:  North  Atlantic 
brael/Eastbound  Freight  Conference;  North 
Adantic  Mediterranean  Freight  Conference: 
U.S.  Atlantic  ft  Gulf/ Australia-New  Zealand 
Conference;  United  States  Atlantic  Ports/ 
Italy,  Prance  and  Spain  Freight  Conference: 
West  Coast  of  Italy.  Sicilian  and  Adriatic 
Ports  North  Atlantic  Range  Conference.  June 
4.1984. 

7.  Thailand  Pacific  Freight  Conference. 
June  5, 1964. 

8-  Pacific  Westbound  Conference:  Pacific 
Straits  Conference:  Pacific/Indonesian 
Conference.  Jtuie  1, 1984. 

9.  Graham  ft  James.  June  4. 1984. 

10.  Inter-American  Freight  Conference, 
Puerto  Rico  and  U.S.  Virgin  Islands.  June  5. 
1964. 

11.  Chemical  Manufacturers  Association. 
|une  6. 1964. 

12.  U3.-Plag  Par  East  Discussion 
Agreement  |une  8. 1984. 


13.  North  Atlantic/United  Kingdom  Freight 
Conference;  North  Atlantic/French  Atlantic 
Freight  Conference:  North  Atlantic 
Continental  Freight  Conference:  North 
Atlantic/Baltic  Freight  Conference; 
Scandinavia  Baltic/US.  North  Atlantic 
Westbound  Freight  Conference:  Continental 
North  Atlantic  Westbound  Freight 
Conference:  North  Atlantic  Westbound 
Freight  Association:  United  Kingdom  ft 
U.S.A.  Gulf  Westbound  Rate  Agreement 
Continental  U.S.  Gulf  Freight  Association: 
Gulf  United  Kingdom  Conference;  Gulf 
European  Freight  Association.  |une  11, 1984. 

14.  U.S.  Department  of  Justice.  June  15, 
1984. 

15.  National  Maritime  Council.  July  24. 
1984. 

16.  Australia/Eastern  U.S.A.  Freight 
Conference:  The  "8900"  Lines:  Greece/U.S. 
Atlantic  Rate  Agreement;  Iberian/U.S.  North 
Atlantic  Westbound  Freight  Conference; 
Marseilles /North  Atlantic  U.S.A.  Freight 
Conference:  Med-Gulf  Conference: 
Mediterranean-North  Pacific  Coast  Freight 
Conference:  New  Zealand  Rate  Agreement 
North  Atlantic/Mediterranean  Fieit^ht 
Conference;  U.S.  Atlantic  ft  Gulf/ Australia- 
New  Zealand  Conference;  U.S.  South 
Atlantic/Portuguese.  Moroccan  and 
Mediterranean  Rate  Agreement  United 
States  Atlantic  Ports/Italy,  France  and  Spain 
Freight  Conference;  West  Coast  of  Italy, 
Sicilian  and  Adriatic  Poris  North  Atlantic 
Range  Conference  (WINAC).  August  6. 1984. 

17.  North  Atlantic/United  Kingdom  Freight 
Conference;  North  Atlantic/French  Atlantic 
Freight  Conference;  North  Atlantic 
Continental  Freight  Conference:  North 
Atlantic/Baltic  Freight  Conference; 
Scandinavia  Baltic/U.S.  North  Atlantic 
Westbound  Freight  Conference;  Continental/ 
North  Atlantic  Westbound  Freight 
Conference;  North  Atlantic  Westbound 
Freight  Association;  United  Kingdom  A 
U.S.A.  Gulf  Westbound  Rate  Agreement: 
Continental  U.S.  Gulf  Freight  Association: 
Gulf  United  Kingdom  Conference;  Gulf- 
European  Freight  Association;  North  Europe- 
South  Atlantic  Rate  Agreement;  U.S.  South 
Atlantic-Europe  Rate  Agreement.  August  10, 
1964. 

1&  Johnson  Scanstar.  August  15. 1984. 

19.  City  of  Los  Angeles  Harbor  Department. 
August  2a  1984. 

20.  Trans  Freight  Lines,  Inc.  August  23. 
1984. 

21.  Port  of  Sacramento.  August  24, 1984. 

22.  North  Europe  U.S.  Pacific  Freight 
Conference;  Pacific  Coast  European 
Conference:  Latin  America/Pacific  Coast 
Steamship  Conference;  Pacific  Coast  River 
Plate  Brazil  Conference;  Pacific/Australia- 
New  Zealand  Conference;  and  their 
respective  member  lines.  August  27, 1984. 

23.  Australia/Eastern  U.S.A.  Freight 
Conference:  The  "8900"  Lines;  Greece/U.S. 
Atlantic  Rate  Agreement;  Iberian/U.S.  North 
Atlantic  Westbound  Freight  Conference; 
Marseilles/North  Atlantic  U.S.A.  Freight 
Conference:  Med-Gulf  Conference; 
Mediterranean  North  Pacific  Coast  Freight 
Conference;  North  Atlantic/Mediterranean 
Freight  Conference:  U.S.  Atlantic  ft  Gulf/ 
Australia-New  Zealand  Conference;  U.S. 
South  Atlantic/Portuguese,  Moroccan  and 


Mediterranean  Rate  Agreement  United 
States  Atlantic  Ports/Italy.  France  and  Spain 
Freight  Conference:  West  Coast  of  Italy, 
Sicilian  and  Adriatic  Ports  North  Atlantic 
Range  Conference  (WINAC).  [Comment  on 
Information  Form).  August  27, 1984. 

24.  Australia/Eastern  U.S.A.  Freight 
Conference:  The  "8900"  Lines:  Greece/U.S. 
Atlantic  Rate  Agreement;  Iberian/U.S.  North 
Atlantic  Westbound  Freight  Conference: 
Marseilles/North  Atlantic  U.S.A.  Freight 
Conference;  Med-Gulf  Conference; 
Mediterranean  North  Pacific  Coast  Freight 
Conference:  North  Atlantic  Mediterranean 
Freight  Conference;  U.S.  Atlantic  ft  Gulf/ 
Australia-New  Zealand  Conference;  U.sL 
South  Atlantic/Portuguese,  Moroccan  and 
Mediterranean  Rate  Agreement  United 
States  Atlantic  Ports/Italy.  France  and  Spain 
Freight  Conference:  West  Coast  of  Italy, 
Sicilian  and  Adriatic  Ports  North  Atlantic 
Range  Conference  (WINAC).  [Comment  on 
Proposed  Rule].  August  27, 1984. 

25.  U.S. -Flag  Far  East  Discussion 
Agreement.  August  27, 1964. 

26.  Malaysia/Pacific  Rate  Agreement 
Pacific/Indonesian  Conference:  Pacific 
Straits  Conference;  Pacific  Westbound 
Conference.  August  27, 1984. 

27.  Council  of  European  ft  Japanese 
National  Shipowners'  Associations.  August 
27. 1984. 

28.  American  President  Lines,  Ltd.  August 
27, 1984. 

29.  U.S.  Gulf/Brazil  Pooling  Agreement 
U.S.  Pacific/Brazil  Pooling  Agreement 
Brazil/U.S.  Pacific  Pooling  Agreement  U.S. 
Gulf/ Argentina  Pooling  Agreement  August 
27.1964. 

30.  Chemical  Manufacturers  Association. 
August  27. 1984. 

31.  U.S.  Department  of  Justice.  August  27. 
1984. 

32.  U.S.  Department  of  Transportation. 
August  27, 1984. 

33.  American  Institute  For  Shippers' 
Associations,  Inc.  August  28, 1964. 

34.  North  Atlantic/United  Kingdom  Freight 
Conference:  North  Atlantic/French  Atlantic 
Freight  Conference;  North  Atlantic/ 
Continental  Freight  Conference;  North 
Atlantic/Baltic  Freight  Conference; 
Scandinavia  Baltic/U.S.  North  Atlantic 
Westbound  Freight  Conference;  Continental 
North  Atlantic  Westbound  Freight 
Conference;  North  Atlantic  Westbound 
Freight  Association;  United  Kingdom  A 
U.S.A.  Gulf  Westbound  Rate  Agreement 
Continental  U.S.  Gulf  Freight  Association; 
Gulf-United  Kingdom  Conference:  Gulf- 
European  Freight  Association;  North  Europe- 
U.S.  South  Atlantic  Rate  Agreement  U.S. 
South  Atlantic-Europe  Rate  Agreement. 
August  28.  1984. 

35.  Agreement  No.  10305.  August  29, 1984. 

36.  Sea-Land  Service,  Inc.  August  27, 1984. 

37.  American  West  African  Freight 
Conference.  August  30, 1984. 

38.  Inter-American  Freight  Conference; 
Inter-American  Freight  Conference-Puerto 
Rico  and  U.S.  Virgin  Islands;  Inter-American 
Freight  Conference  River  Plate/Puerto  Rico 
and  U.S.  Virgin  Island/River  Plate.  August  30. 
1964. 
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39.  Trans-Pacific  Freight  Conference  of 
japan/Korea;  Japan/Korea-Atlantic  and  Gulf 
Freight  Conference;  Transpacific  Freight 
Conference  (Hong  Kong);  New  York  Freight 
Bureau;  Philippines/North  America 
Conference:  and  their  member  lines.  August 
3a  1964. 

List  of  Conunents  and  Pleadings  Filed  in 
Docket  No.  8«-«2 

101.  The  "8900"  Lines:  Iberian/U.S.  North 
Atlantic  Westbound  Freight  Conference; 
Marseilles/North  Atlantic  U.S.A.  Freight 
Conference;  Italy,  South  France.  South  Spain. 
PoHugal/U.S.  Gulf  and  the  Island  of  Puerto 
Rico  (Med-Gulf)  Conference;  U.S.  Atlantic  ft 
Gulf/Australia-New  Zealand  Conference; 
U.S.  Atlantic  Poris/Italy,  France  and  Spain 
Conference;  The  West  Coast  of  Italy,  Sicilian 
and  Adriatic  Ports/North  Atlantic  Range 
Conference  (WINAC).  October  17. 1984. 

102.  American  President  Lines,  Ltd. 
October  17, 1964. 

103.  Council  of  European  ft  Japanese 
National  Shipowners  Associations.  October 
17. 1964. 

104.  Far  East  Conference;  Malaysia  Pacific 
Rate  Agreement  Pacific/Indonesian 
Conference;  Pacific-Straits  Conference. 
October  18, 1984. 

105.  The  North  European  Conferences. 
October  18. 1964. 

106.  Trans-Pacific  Freight  Conference  of 
Japan/Korea;  Japan/Korea-Atlantic  and  Gulf 
Freight  Conference;  Trans  Pacific  Freight 
Conference  (Hong  Kong):  New  York  Freight 
Bureau:  Philippines/North  America 
Conference.  October  22, 1984. 

107.  Sea-Land  Service.  Inc.  October  22. 
1984. 

108.  Inter-American  Freight  Conference. 
October  22. 1984. 

109.  Atlantic  ft  Gulf/West  Coast  South 
America  Conference;  East  Coast/Colombia 
Conference;  West  Coast  of  South  America 
Northbound  Conference;  United  States 
Atlantic  ft  Gulf/Ecuador  Freight  Conference; 
United  States  Florida/Ecuador  Steamship 
Freight  Association:  United  States  Atlantic  A 
Gulf/Venezuela  Freight  Association.  October 
22.1984. 

lia  United  States  Atlantic  A  Gulf/ 
Southeastern  Caribbean  Conference:  United 
States  Atlantic  A  Gulf/|amaica  and 
Fiispaniola  Steamship  Freight  Association; 
United  States  South  Atlantic  A  Gulf/Panama 
ft  Costa  Rica  Rate  Agreement  United  States 
Atlantic  Gulf/Guatemala,  Honduras  A  El 
Salvador  Rate  Agreement  October  22. 1984. 

list  of  Subjects  in  46  CFR  Part  572. 

Antitrust,  Contracts,  Maritime 
carriers.  Administrative  practice  and 
procedure,  Rates  and  fares.  Reporting 
and  recordkeeping  requirements. 

By  the  Commission. 
Frands  C  Humey, 
Secretary. 

Therefore,  pursuant  5  U.S.C.  553;  and 
sections  2,  3.  4.  5.  6.  7.  8, 10, 11. 13, 15, 16. 
17,  and  18  of  the  Shipping  Act  of  1984  (46 
U.S.C.  app.  1701. 1702. 1703. 1704. 1705. 
1706. 1707. 1709. 17ia  1712. 1714. 1715. 
1716  and  1717)  Part  572  of  Title  48.  Code 


of  Federal  Regulations,  is  revised  to 
read  as  follows: 

PART  572— AGREEMENTS  BY  OCEAN 
COMMON  CARRIERS  AND  OTHER 
PERSONS  SUBJECT  TO  THE  SHIPPING 
ACT  OF  1984 

Subpart  A— GwMral  ProvisiOfM 

572.101  Authority. 

572.102  Purpose. 

572.103  Policies. 

572.104  Definitions. 

Subpart  B— Scop* 

572.201  Subject  agreements. 

572.202  Non-subject  agreements. 

Subpart  C — ExMnptkwta 

572.301  Exemption  procedures. 

572.302  Non-substantive  agreements  and 
non-substantive  modifications  to  existing 
agreements — exemption. 

572.303  Husbanding  agreements — 
exemption. 

572.304  Agency  agreements— exemption. 

572.305  Equipment  interchange 
agreements— exemption. 

572.306  Non-exclusive  transshipment 
agreements— exemption. 

Suiipart  D— Filing  and  Form  of  Agrownonts 

572.401  Filing  of  agreements. 

572.402  Form  of  agreements. 

572.403  Modification  of  agreements. 

572.404  Application  for  waiver. 

572.405  Information  Form. 

572.406  Complete  and  definite  agreements. 

Subpart  E— Contant  and  Organization  of 
Agrawnants 

572.501  Agreement  provisions — 
organization. 

572.502  Organization  of  conference  and 
interconference  agreements. 

Sutipart  F— Action  on  Agraamanta 

572.601  Preliminary  review — rejection  of 
agreements. 

572.602  Federal  Register  notice. 

572.603  Comment 

572.604  Waiting  period. 

572.605  Requests  for  expedited  approv.il. 

572.606  Requests  for  additional  information. 

572.607  Failure  to  comply  with  requests  for 
additional  information. 

572.606    Confidentiality  of  submitted 

material 
572.609    Negotiations. 

Subpart  Q— Raporting  and  Record 
Ratantion  Raqulramants 

572.701  General  requirements. 

572.702  Filing  of  reports  related  to  shippers' 
requests  and  complaints  and 
consultations. 

572.703  Filing  of  minutes. 

572.704  Index  of  documents. 

572.705  Waiver  of  reporting  and  record 
retention. 

Subpart  H— fRaaarvad] 

Subpart  I — Panaltiaa 

572.901  Failure  to  file. 

572.902  Falsification  of  reports. 


Subpart  J — Paparwork  Reduction 

572.991     OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 

Appendix  A  to  Part  572 — Information  Form 
and  Instructions 
Authority:  Sees.  2.  3.  4.  5.  8,  7,  a  10  11, 13. 

15, 16, 17  and  la  of  the  Shipping  Act  of  1984 

(46  U.S.C  app.  1701, 1702, 1703, 1704. 1705. 

170a  1707,  1709.  ITia  1712. 1714.  IHS.  1716 

and  1717). 

Sul>part  A— General  Provlalons 

SS72.101    Autttority. 

The  rules  in  this  part  are  issued 
pursuant  to  the  authority  of  section  4  of 
the  Administrative  Procedure  Act 
(U.S.C.  553),  and  sections  2,  3,  4,  5,  6, 7, 
a  10. 11. 13. 15. 16. 17  and  18  of  the 
Shipping  Act  of  1984  ("the  Act"). 

S  572.102    Purpoaa. 

This  part  Implements  those  provisions 
of  the  Act  which  govern  agreements  by 
or  among  ocean  common  carriers  and 
agreements  (to  the  extent  the 
agreements  involve  ocean 
transportation  in  the  foreign  commerce 
of  the  United  States)  among  marine 
terminal  operators  and  among  one  or 
more  marine  terminal  operators  and  one 
or  more  ocean  common  carriers.  This 
part  also  sets  forth  more  specifically 
certain  procedures  provided  for  in  die 
Act. 


§  572.103 

(a)  The  Act  requires  that  agreements 
be  processed  and  reviewed  according  to 
strict  statutory  deadlines.  This  part  is 
intended  to  establish  procedures  for  the 
orderly  and  expeditious  review  of  filed 
agreements  in  accordance  with  the 
statutory  requirements. 

(b)  The  Act  requires  that  agreements 
be  reviewed  in  accordance  with  a 
general  standard  as  set  forth  in  section 
6(g]  of  the  Act  and  empowers  the 
Commission  to  obtain  certain 
information  to  conduct  that  review.  This 
part  sets  forth  the  kind  of  information 
for  particular  types  of  agreements  which 
the  Commission  believes  relevant  to 
that  review.  Only  that  information 
which  is  relevant  to  such  a  review  is 
requested.  It  is  the  policy  of  the 
Commission  to  keep  the  costs  of 
regulation  to  a  minimum  and  at  the 
same  time  obtain  information  needed  to 
fulfill  its  statutory  responsibility, 

(c)  In  order  to  further  the  goal  of 
expedited  processing  and  review, 
agreements  are  required  to  meet  certain 
minimum  requirements  as  to  form. 
These  requirements  are  intended  to 
ensure  expedited  review  and  should 
assist  parties  in  preparing  agreements. 
These  requirements  as  to  form  do  not 
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affect  the  substance  of  an  agreement 
and  are  intended  to  allow  parties  the 
freedom  to  develop  innovative 
commerical  relationships  and  provide 
efficient  and  economic  transportation 
systems. 

(d)  The  Act  itself  excludes  certain 
agreements  from  filing  requirements  and 
authorizes  the  Commission  to  exempt 
other  classes  of  agreements  from  any 
requirement  of  the  Act  or  this  part.  In 
order  to  minimize  delay  in 
implementation  of  routine  agreements 
and  to  avoid  the  private  and  public  cost 
of  unnecessary  reguJation,  the 
Commission  is  exempting  certain 
classes  of  agreements  bvm  the  Hling  or 
information  requirements  of  this  part. 

(e)  Under  the  new  regulatory 
framework  established  by  the  Act.  the 
role  of  the  Commission  as  a  monitoring 
and  surveillance  agency  has  been 
enhanced.  The  Act  favors  greater 
freedom  in  allowing  parties  to  form  their 
commercial  arrangements.  This, 
however,  requires  greater  monitoring  of 
agreements  after  they  have  become 
elective.  The  Act  empowers  the 
Commission  to  impose  certain 
recordkeeping  and  reporting 
requirements.  This  part  identifies  those 
classes  of  agreements  which  require 
specific  record  retention  and  reporting 
to  the  Comnussion  and  prescribes  the 
apphcable  period  of  record  retention, 
the  form  and  content  of  such  reporting, 
and  the  applicable  time  periods  for  filing 
with  the  Commission.  These 
requirements  assure  that  Commission 
monitoring  responsibilities  will  be 
fulfilled. 

(f)  The  Act  requires  that  conference 
agreements  must  contain  certain 
mandatory  provisions.  Each  such 
agreement  must  (1)  state  its  purpose;  (2) 
provide  reasonable  and  equal  terms  and 
conditions  for  admission  and 
readmission  to  membership;  (3)  allow 
for  withdrawal  from  membership  upon 
reasonable  notice  without  penalty;  (4) 
require  an  independent  neutral  body  to 
police  the  conference,  if  requested  by  a 
member  (5)  prohibit  conduct  specified 
in  sections  10(c)(1)  or  10(c)(3)  of  the  Act 

(6)  provide  for  a  consultation  process; 

(7)  establish  procedures  for  considering 
shippers'  requests  and  complaints;  and 

(8)  provide  for  independent  action. 
Parties  to  conference  agreements  are 
free  to  develop  their  own  mandatory 
provisions  in  accordance  with  the 
requirements  of  section  5(b)  of  the  Act. 

(g)  An  agreement  filed  under  the  Act 
mast  be  clear  and  definite  in  its  terms, 
must  embody  the  complete 
understanding  of  the  parties,  and  must 
set  forth  the  specific  authorities  and 
conditions  under  which  the  parties  to 
the  agreement  will  conduct  their  present 


operations  and  regulate  the 
relationships  among  the  agreement 
members. 

S  572.104    DvfinMoiW. 
When  used  in  this  part: 

(a)  Agreement  means  an 
understanding,  arrangement  or 
association,  written  or  oral  (including 
any  modification,  cancellation  or 
appendix)  entered  into  by  or  among 
ocean  common  carriers  and/or  marine 
terminal  operators,  but  does  not  include 
a  maritime  labor  agreement. 

(b)  Antitrust  Laws  means  the  Act  of 
July  2, 1890  (ch.  647,  26  Stat.  209),  15 
U.S.C.  1,  as  amended;  the  Act  of  October 
15. 1914  (ch.  323,  38  Stat  730).  15  U.S.C 
12,  as  amended;  the  Federal  Trade 
Commission  Act  (38  Stat.  717),  15  U.S.C. 
41,  as  amended;  sections  73  and  74  of 
the  Act  of  August  27, 1894  (28  Stat.  570). 
15  U.S.C.  8,  9.  as  amended;  the  Act  of 
June  19, 1936  (ch.  592,  49  Stat.  1526),  15 
U.S.C.  13,  as  amended;  the  Antitrust 
Civil  Process  Act  (76  Stat.  548),  15  U.S.C. 
1311,  note  as  amended;  and  amendments 
and  Acts  supplementary  thereto. 

(c)  Appendix  means  a  document 
containing  additional  material  of  limited 
application  and  appended  to  an 
agreement,  distinctly  differentiated  from 
the  main  body  of  the  basic  agreement 

(d)  Assessment  agreement  means  an 
agreement  whether  part  of  a  collective 
bargaining  agreement  or  negotiated 
separately,  to  the  extent  that  it  provides 
for  the  collectively  bargained  fringe 
benefit  obligations  on  other  than  a 
uniform  man-hour  basis  regardless  of 
the  cargo  handled  or  type  of  vessel  or 
equipment  utilized. 

(e)  Common  carrier  means  a  person 
holding  itself  out  to  the  general  public  to 
provide  transportation  by  water  of 
passengers  or  cargo  between  the  United 
States  and  a  foreign  country  for 
compensation  that:  (1)  Assumes 
responsibility  for  the  transportation 
from  the  port  or  point  of  receipt  to  the 
port  or  point  of  destination;  and  (2) 
utilizes,  for  all  or  part  of  that 
transportation,  a  vessel  operating  on  the 
high  seas  or  the  Great  Lakes  between  a 
port  in  the  United  States  and  a  port  in  a 
foreign  country. 

(f)  Conference  agreement  means  an 
agreement  between  or  among  two  or 
more  ocean  common  carriers  or  between 
or  among  two  or  more  marine  terminal 
operators  for  the  conduct  or  facilitation 
of  ocean  common  carriage  and  which 
provides  for  (1)  The  fixing  of  and 
adherence  to  uniform  rates,  charges, 
practices  and  conditions  of  service 
relating  to  the  receipt  carriage,  handling 
and/or  delivery  of  passengers  or  cargo 
for  all  members;  (2)  the  conduct  of  the 
coUective  administrative  affairs  of  the 


group;  and  (3)  may  include  the  filing  of  a 
common  tariff  in  the  name  of  the  group 
and  in  which  ail  the  members 
participate,  or,  in  the  event  of  multiple 
tariffs,  each  member  must  participate  in 
at  least  one  such  tariff.  The  term  does 
not  include  consortium,  joint  service, 
pooling,  sailing  or  transshipment 
agreements. 

(g)  Consultation  means  a  process 
whereby  a  conference  and  a  shipper 
confer  for  the  purpose  of  promoting  the 
commercial  resolution  of  disputes  and/ 
or  the  prevention  and  elimination  of  the 
occurrence  of  malpractices. 

(h)  Cooperative  working  agreement 
means  an  agreement  which  establishes 
exclusive,  preferential,  or  cooperative 
working  relationships  which  are  subject 
to  the  Shipping  Act  of  1984,  but  which 
do  not  fall  precisely  within  the 
arrangements  of  any  specifically  defined 
agreement 

(i)  Effective  agreement  means  an 
agreement  approved  piusuant  to  section 
15  of  the  Shipping  Act,  1918  or  effective 
pursuant  to  an  exemption  under  that 
Act  or  filed  and/or  effective  under  the 
Act 

(I)  Equal  access  agreement  means  an 
agreement  between  ocean  common 
carriers  of  different  nationalities,  as 
determined  by  the  incorporation  or 
domicile  of  the  carriers'  operating 
companies,  whereby  such  common 
carriers  associate  for  the  purpose  of 
gaining  reciprocal  access  to  cargo  which 
is  otherwise  reserved  by  national 
decree.  legislation,  statute  or  regulation 
to  carriage  by  the  merchant  marine  of 
the  carriers'  respective  nations. 

(k)  Independent  neutral  body  means  a 
disinterested  third  party,  authorized  by 
a  conference  and  its  members  to  review, 
examine  and  investigate  alleged 
breaches  or  violations  by  any  member 
of  the  conference  agreement  and/or  the 
agreement's  properly  promulgated 
tariffs,  rules  or  regulations. 

(1)  Information  Form  means  the  form 
containing  economic  information  which 
must  accompany  the  filing  of  certain 
kinds  of  agreements. 

(m)  Interconference  agreement  means 
an  agreement  between  conferences. 

(n)  Joint  service/consortium 
agreement  means  an  agreement 
between  ocean  common  carriers 
operating  as  a  joint  venture  whereby  a 
separate  service  is  established  which: 
(1)  Holds  itself  out  in  its  ovm  distinct 
operating  name;  (2)  independently  fixes 
its  own  rates,  charges,  practices  and 
conditions  of  service  or  chooses  to 
participate  in  its  operating  name  in 
another  agreement  which  is  duly 
authorized  to  determine  and  implement 
such  activities;  (3)  independently 
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publishes  its  own  tariff  or  chooses  to 
participate  in  its  operating  name  in  an 
otherwise  established  tariff;  (4)  issues 
its  own  bills  of  lading;  and  (5)  acts 
generally  as  a  single  carrier.  The 
common  use  of  facilities  may  occur  and 
there  is  no  competition  between 
members  for  traffic  in  the  agreement 
trade;  but  they  otherwise  maintain  their 
separate  identities. 

(o)  Marine  terminal  facilities  means 
one  or  more  structures  (and  services 
connected  therewith)  comprising  a 
terminal  unit,  including,  but  not  limited 
to  docks,  berths,  piers,  aprons,  wharves, 
warehouses,  covered  and/or  open 
storage  space,  cold  storage  plants,  grain 
elevators  and/or  bulk  cargo  loading 
and/or  unloading  structures,  landings, 
and  receiving  stations,  used  for  the 
transmission,  care  and  convenience  of 
cargo  and/ or  passengers  or  the 
interchange  of  same  between  land  and 
ocean  common  carriers  or  between  two 
ocean  conunon  carriers.  This  term  is  not 
limited  to  waterfront  or  port  facilities 
and  includes  soK:alled  off-dock 
container  freight  stations  at  inland 
locations  and  any  other  facility  from 
which  inbound  waterbome  cargo  may 
be  tendered  to  the  consignee  or 
outbound  cargo  may  be  received  from 
shippers  for  vessel  or  container  loading. 

(p)  Marine  terminal  operator  means  a 
person  engaged  in  the  United  States  in 
the  business  of  furnishing  wharfage, 
dock,  warehouse,  or  other  terminal 
facilities  in  connection  with  a  common 
carrier.  This  term  does  not  include 
shippers  or  consignees  who  exclusively 
furnish  marine  terminal  facilities  or 
services  in  connection  with  tendering  or 
receiving  proprietary  cargo  from  a 
common  carrier  by  water. 

(q)  Maritime  labor  agreement  means 
a  collective-bargaining  agreement 
between  an  employer  subject  to  the  Act 
or  group  of  such  employers,  and  a  labor 
organization  representing  employees  in 
the  maritiQie  or  stevedoring  industry,  or 
an  agreement  preparatory  to  such  a 
collective-bargaining  agreement  among 
members  of  a  multiemployer  bargaining 
group,  or  an  agreement  specifically 
implementing  provisions  of  such  a 
collective-bargaining  agreement  or 
providing  for  the  formation,  financing  or 
administration  of  a  multiemployer 
bargaining  group:  but  the  term  does  not 
include  an  assessment  agreement. 

(r)  Modification  means  any  change, 
alteration,  correction,  addition,  deletion, 
or  revision  of  an  existing  effective 
agreement  or  to  any  appendix  to  such  an 
agreement. 

(s)  Non-vessel-operating  common 
carrier  means  a  common  carrier  that 
does  not  operate  the  vessels  by  which 
the  ocean  transportation  portion  is 


provided  and  is  a  "shipper"  in  its 
relationship  with  an  ocean  common 
carrier. 

(t)  Ocean  common  carrier  means  a 
vessel-operating  conunon  carrier,  but 
the  term  does  not  include  one  engaged 
in  ocean  transportation  by  ferry  boat  or 
an  ocean  tramp. 

(u)  Ocean  freight  forwarder  means  a 
person  in  the  United  States  that  (1) 
dispatches  shipments  from  the  United 
States  via  common  carriers  and  books 
or  otherwise  arranges  space  for  those 
shipments  on  behalf  of  shippers,  and  (2) 
processes  the  decumentation  or 
performs  related  activities  incident  to 
those  shipments 

(v)  Person  means  indi\'iduals. 
corporations,  partnerships  and 
associations  existing  under  or 
authorized  by  the  laws  of  the  United 
States  or  of  a  foreign  country. 

(w)  Pooling  agreement  means  an 
agreement  between  ocean  common 
carriers  which  provides  for  the  division 
of  cargo  carryings,  earnings,  or  revenue 
and/ or  losses  between  the  members  in 
accordance  with  an  established  formula 
or  scheme. 

(x)  Port  means  the  place  ^t  which  an 
ocean  common  carrier  originates  or 
terminates  (and/or  transships)  its  actual 
ocean  carriage  of  cargo  or  passengers  as 
to  any  particular  transportation 
movement. 

(y)  Sailing  agreement  means  an 
agreement  between  ocean  common 
carriers  which  provides  for  the 
rationalization  of  service  by  establishing 
a  schedule  of  ports  which  each  carrier 
will  serve  and/or  the  frequency  of  each 
carrier's  calls  at  those  ports. 

(z)  Service  contract  means  a  contract 
between  a  shipper  or  shippers' 
association  and  an  ocean  conunon 
carrier  or  conference  in  which  the 
shipper  or  shippers'  association  makes  a 
commitment  to  provide  a  certain 
minimum  quantity  of  cargo  over  a  fixed 
time  period,  and  the  ocean  common 
carrier  or  conference  commits  to  a 
certain  rate  or  rate  schedule  as  well  as  a 
defined  service  level — such  as  assured 
space,  transit  time,  port  rotation,  or 
similar  service  features.  The  contract 
may  also  specify  provisions  in  the  event 
of  nonperformance  on  the  part  of  either 
party. 

(aa)  Shipper  means  an  owner  or  other 
person  for  whose  account  the  ocean 
transportation  of  cargo  is  provided  or 
the  person  to  whom  delivery  is  to  be 
made. 

(bb)  Shippers'  association  means  a 
group  of  shippers  that  consolidates  or 
distributes  freight  on  a  nonprofit  basis 
for  the  members  of  the  group  in  order  to 
-  secure  carload,  truckload.  or  other 
volume  rates  or  service  contracts. 


(cc)  Shippers' requests  and 
complaints  means  a  communication 
from  a  shipper  to  a  conference 
requesting  a  change  in  tariff  rates,  rules, 
regulations,  or  service;  protesting  or 
objecting  to  existing  rates,  rules, 
regulations  or  service;  objecting  to  rate 
increases  or  other  tariff  changes; 
protesting  allegedly  erroneous  service 
contract  or  tariff  implementation  or 
application,  and/or  requesting  to  enter 
into  a  service  contract  Routine 
information  requests  are  not  included  in 
the  term. 

(dd)  Space  charter  agreement  means 
an  agreement  between  ocean  common 
carriers  whereby  a  carrier  (or  carriers) 
agrees  to  provide  vessel  capacity  for  the 
use  of  another  carrier  (or  carriers)  in 
exchange  for  compensation  or  services. 
The  arrangement  may  include 
arrangements  for  equipment  interchange 
and  receipt /delivery  of  cargo. 

(ee)  Through  transportation  means 
continuous  transportation  between 
origin  and  destination  for  which  a 
through  rate  is  assessed  and  which  is 
offered  or  performed  by  one  or  more 
carriers,  at  least  one  of  which  is  an 
ocean  common  carrier,  between  a 
United  States  point  or  port  and  a  foreign 
point  or  port 

(ff)  Transshipment  agreement  means 
an  agreement  between  an  ocean 
common  carrier  serving  a  port  or  point 
of  origin  and  another  such  carrier 
serving  a  port  or  point  of  destination, 
whereby  cargo  is  transferred  from  one 
carrier  to  another  carrier  at  an 
intermediate  port  served  by  direct 
vessel  call  of  both  such  carriers  in  the 
conduct  of  through  transportation.  Such 
an  agreement  does  not  provide  for  the 
concerted  discussion,  publication  or 
otherwise  fixing  of  rates  for  the  account 
of  the  cargo  interests,  conditions  of 
service  or  other  tariff  matters  other  than 
the  tariff  description  of  the 
transshipment  service  offered,  the  port 
of  transshipment  and  the  participation 
of  the  nonpublishing  carrier. 

Subpart  B— Scope 

S  572.201    Sub)*ct  agr— wnts. 

(a)  Ocean  common  carrier 
agreements.  This  part  applies  to 
agreements  by  or  among  ocean  common 
carriers  to: 

(1)  Discuss,  fix,  or  regulate 
transportation  rates,  including  through 
rates,  cargo  space  reconunendations, 
and  other  conditions  of  service: 

(2)  Pool  or  apportion  traffic,  revenues, 
earnings,  or  losses: 

(3)  Allot  ports  or  restrict  or  otherwise 
regulate  the  number  and  character  of 
sailings  between  ports; 
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(4)  Limit  or  regulate  the  volume  or 
character  of  cargo  or  passenger  traffic  to 
be  carried; 

(5)  Engage  in  exlusive,  preferential ,  or 
cooperative  working  arrangements 
among  themselves  or  with  one  or  more 
marine  terminal  operators  or  non-vessel- 
operating  common  carriers; 

(6)  Control,  regulate,  or  prevent 
competition  in  international  ocean 
transportation;  and 

(7)  Regulate  or  prohibit  their  use  of 
service  contracts. 

(b)  Marine  terminal  operator 
agreements  involving  foreign  commerce. 
This  part  applies  to  agreements  (to  the 
extent  the  agreements  involve  ocean 
transportation  in  the  foreign  conunerce 
of  the  United  States)  among  marine 
terminal  operators  and  among  one  or 
more  marine  terminal  operators  and  one 
or  more  ocean  common  carriers  to: 

(1)  Discuss,  fix,  or  regulate  rates  or 
other  conditions  of  service;  and 

(2)  Engage  in  exclusive,  preferential, 
or  cooperative  working  arrangements. 

§572.202    Non-Siib|«ct  agrswnants. 

This  part  does  not  apply  to  the 
following  agreements: 

(a)  Any  acquisition  by  any  person, 
directly  or  indirectly,  of  any  voting 
security  or  assets  of  any  other  person; 

(b)  Any  maritime  labor  agreement; 

(c)  Any  agreement  related  to 
transportation  to  be  performed  within  or 
between  foreign  countries: 

(d)  Any  agreement  among  common 
carriers  to  establish,  operate,  or 
maintain  a  marine  terminal  in  the 
United  States; 

(e)  Any  agreement  among  marine 
terminal  operators  which  exclusively 
and  solely  involves  transportation  in  the 
interstate  commerce  of  the  United 
States; 

(f)  Any  agreement  exclusively  and 
solely  among  non-vessel-operating 
common  carriers: 

(g)  Any  agreement  exclusively  and 
solely  among  ocean  height  forwarders. 

Subpart  C — Exemptions 

§  S72.301    Exemption  procedures. 

(a)  Authority.  The  Commission,  upon 
apphcation  or  on  its  own  motion,  may 
by  order  or  rule  exempt  for  the  future 
any  class  of  agreements  between 
persons  subject  to  the  Act  from  any 
requirement  of  the  Act  if  it  finds  that  the 
exemption  will  not  substantially  impair 
elective  regulation  by  the  Commission, 
be  unjustly  discriminatory,  result  in 
substantial  reduction  in  competition,  or 
be  detrimental  to  commerce. 

(b)  Optional  filing.  Notwithstanding 
any  exemption  from  filing,  Information 
Form,  or  other  requirements  of  the  Act 


and  this  part,  any  party  to  an  exempt 
agreement  may  file  such  an  agreement 
with  the  Commission. 

(c)  Application  for  exemption.  Any 
pereon  may  apply  for  an  exemption  or 
revocation  of  an  exemption  of  any  class 
of  agreements  or  an  individual 
agreement  pursuant  to  section  16  of  the 
Act  and  this  subpart.  An  application  for 
exemption  shall  state  the  particular 
requirement  of  the  Act  for  which 
exemption  is  sought.  The  application 
shall  also  include  a  statement  of  the 
reasons  why  an  exemption  should  be 
granted  or  revoked  and  shall  provide 
information  relevant  to  any  finding 
required  by  the  Act.  Where  an 
application  for  exemption  of  an 
invdividual  agreement  is  made,  the 
application  shall  include  a  copy  of  the 
agreement. 

(d)  Participation  by  interested 
persons.  No  order  or  rule  of  exemption 
or  revocation  of  exemption  may  be 
issued  unless  opportunity  for  hearing 
has  been  afforded  interested  persons 
and  departments  and  agencies  of  the 
United  States. 

(e)  Federal  Register  notice.  Notice  of 
any  proposed  exemption  or  revocation 
of  exemption,  whether  upon  application 
or  upon  the  Commission's  ov\m  motion, 
shall  be  published  in  the  Federal 
Register.  The  notice  shall  include: 

(1)  A  short  title  for  the  proposed 
exemption  or  the  title  of  the  existing 
exemption; 

(2)  The  identity  of  the  party  proposing 
the  exemption  or  seeking  revocation; 

(3]  A  concise  summary  of  the 
agreement  or  class  of  agreements  for 
which  exemption  is  sought,  or  the 
exemption  which  is  to  be  revoked; 

(4)  A  statement  that  the  application 
and  any  accompanying  information  are 
available  for  inspection  in  the 
Commission's  offices  in  Washington, 
D.C:  and 

(5]  The  final  date  for  filing  comments 
regarding  the  application. 

(f)  Retention  of  agreement  by  parties. 
Any  agreement  which  has  been 
exempted  by  the  Commission  pursuant 
to  section  16  of  the  Act  shall  be  retained 
by  the  parties  and  shall  be  available 
upon  request  by  the  Bureau  of 
Agreements  and  Trade  Monitoring  for 
inspection  during  the  term  of  the 
agreement  and  for  a  period  of  three 
years  after  its  termination. 

S  572.302    Non-substanttve  agreements 
and  non-substantive  modifications  to 
existing  agreements— exemption. 

(a)  A  non-substantive  agreement  or  a 
non-substantive  modification  to  an 
existing  agreement  is  an  agreement 
between  ocean  common  carriers  and/or 
marine  terminal  operators,  acting 


individually  or  through  approved 
agreements,  which: 

(1)  Concerns  the  procurement, 
maintenance,  or  sharing  of  office 
faciUties,  furnishings,  equipment  and 
suppUes,  the  allocation  and  assessment 
of  the  costs  thereof,  or  the  provisions  for 
the  administration  and  management  of 
such  agreements  by  duly  appointed 
individuals. 

(2)  Refiects  changes  in  the  name  of 
any  geographic  locality  stated  therein; 
the  name  of  the  agreement  or  the  name 
of  a  party  to  the  agreement;  the  names 
and/or  numbers  of  any  other  section  4 
agreement  or  designated  provisions 
thereof  referred  to  in  an  agreement;  the 
table  of  contents  of  an  agreement;  the 
date  or  amendment  number  through 
which  agreements  state  they  have  been 
reprinted  to  incorporate  prior  revisions 
thereto  or  which  corrects  typographical 
and  grammatical  errors  in  the  text  of  the 
agreement;  or  renumbers  or  reletters 
articles  or  subarticles  of  agreements  and 
references  thereto  in  the  text. 

(3)  Refiects  changes  in  the  titles  or 
persons  or  committees  designated 
therein  or  transfers  the  functions  of  such 
persons  or  committees  to  other 
designated  persons  or  committees  or 
which  merely  establishes  a  committee. 

(b)  A  copy  of  the  non-substantive 
modification  shall  be  submitted  for 
information  purposes  in  the  proper 
format  but  is  otherwise  exempt  from  the 
Information  Form,  notice  and  waiting 
period  requirements  of  this  part. 

(c)  Parties  to  agreements  may  seek  a 
determination  from  the  Director,  Bureau 
of  Agreements  and  Trade  Monitoring  as 
to  whether  a  particulaY  modification  is 
non-substantive. 

S  572.303    Husbanding  agreements— 
examptioa 

(a)  A  husbanding  agreement  is  an 
agreement  between  a  principal  and  an 
agent  both  of  which  are  subject  to  the 
Act  and  which  provides  for  the  agent's 
handling  of  routine  vessel  operating 
activities  in  port,  such  as  notifying  port 
officials  of  vessel  arrivals  and 
departures;  ordering  pilots,  tugs,  and  *^ 

linehandlers;  delivering  mail; 
transmitting  reports  and  requests  from 
the  Master  to  the  owner/operator; 
dealing  with  passenger  and  crew 
matters;  and  providing  similar  services 
related  to  the  above  activities.  The  term 
does  not  include  an  agreement  which 
provides  for  the  solicitation  or  booking 
of  cargoes,  signing  contracts  or  bill  of 
lading  and  other  related  matters,  nor 
does  it  include  an  agreement  that 
prohibits  the  agent  from  entering  into 
similar  agreements  ^th  other  carriers. 


(b)  A  husbanding  agreement  is  exempt 
from  the  filing  and  Information  Form 
requirements  of  the  Act  and  of  this  part. 

S  S72.304    Agency  agreement*— 
exemption. 

(a)  An  agency  agreement  is  an 
agreement  between  a  principal  and  an 
agent  both  of  which  are  subject  to  the 
Act.  which  provides  for  the  agent's 
solicitation  and  booking  of  cargoes  and 
signing  contracts  of  affreightment  and 
bills  of  lading  on  behalf  of  an  ocean 
conunon  carrier.  Such  an  agreement  may 
or  may  not  also  include  husbanding 
service  functions  and  other  functions 
incidental  to  the  performance  of  duties 
by  agents,  including  processing  of 
claims,  maintenance  of  a  container 
equipment  inventory  control  system, 
collection  and  remittance  of  freight  and 
reporting  functions. 

(b)  An  agency  agreement  between 
persons  subject  to  the  Act  is  exempt 
from  the  filing  and  Information  Form 
requirements  of  the  Act  and  of  this  part, 
except  those:  (1)  Where  a  common 
carrier  is  to  be  the  agent  for  a  competing 
carrier  in  the  same  trade;  or  (2]  which 
permit  an  agent  to  enter  into  similar 
agreements  with  more  than  one  carrier 
in  a  trade. 

S  S72.305    Equipment  Infrchange 
agreements— exemption. 

(a)  An  equipment  interchange 
agreement  is  an  agreement  between  two 
or  more  ocean  common  carriers  for  (1) 
the  exchange  of  empty  containers, 
chassis,  empty  LASH/SEABEE  barges, 
and  related  equipment;  and  (2)  the 
transportation  of  the  equipment  as 
required,  payment  therefor,  management 
of  the  logistics  of  transferring,  handling 
and  positioning  equipment,  its  use  by 
the  receiving  carrier,  its  repair  and 
maintenance,  damages  thereto,  and 
liability  incidental  to  the  interchange  of 
equipment. 

(b)  An  equipment  interchange 
agreement  is  exempt  from  the  fihng  and 
Information  Form  requirements  of  the 
Act  and  of  this  prart. 

S  572.306    Nonexcl«Miv*  transsttipmcnt 
agreements— exemption. 

(a)  A  nonexclusive  transshipment 
agreement  is  an  agreement  by  which 
one  ocean  common  carrier  serving  a 
port  of  origin  by  direct  vessel  call  and 
another  such  carrier  serving  a  port  of 
destination  by  direct  vessel  call  provide 
transportation  between  such  ports  via 
an  intermediate  port  served  by  direct 
vessel  call  of  both  such  carriers  and  at 
which  cargo  will  be  transferred  fiom  one 
to  the  other  and  which  agreement  does 
not:  (1)  Prohibit  either  carrier  from 
entering  into  similar  agreements  with 


other  carriers;  (2)  guarantee  any 
particular  volume  of  traffic  or  available 
capacity;  or  (3)  provide  for  the 
discussion  or  fixing  of  rates  for  the 
accoimt  of  the  cargo  interests, 
conditions  of  service  or  other  tariff 
matters  other  than  the  tariff  description 
of  the  service  offered  as  being  by  means 
of  transshipment,  the  port  of 
transshipment  and  the  participation  of 
the  nonpublishing  carrier. 

(b)  A  nonexclusive  transshipment 
agreement  is  exempt  from  the  filing  and 
Information  Form  requirements  of  the 
Act  and  of  this  part,  provided  that  the 
tariff  provisions  set  forth  in  paragraph 
(c]  of  this  section  and  the  content 
requirements  of  paragraph  (d)  of  this 
section  are  met. 

(c)  The  applicable  tarifi'  or  tariffs  shall 
provide: 

(1)  The  through  rate; 

(2)  The  routings  (origin,  transshipment 
and  destination  ports);  additional 
charges,  if  any  [i.e.  port  arbitrary  and/or 
additional  transshipment  charges);  and 
participating  carriers;  and 

(3)  A  tariff  provision  substantially  as 
follows: 

The  rules,  regulations,  and  rates  in  this 
tariff  apply  to  all  transshipment 
arrangements  between  the  publishing  carrier 
or  carriers  and  the  participating,  connecting 
or  feeder  carrier.  Every  participating 
connecting  or  feeder  carrier  which  is  a  party 
to  transshipment  arrangements  has  agreed  to 
observe  the  rules,  regulations,  rates,  and 
routings  established  herein  as  evidenced  by  a 
connecting  carrier  agreement  between  the 
parties. 

(d)  Nonexclusive  transshipment 
agreements  must  contain  the  entire 
arrangement  between  the  parties,  must 
contain  a  declaration  of  the 
nonexclusive  character  of  the 
arrangement  and  may  provide  for 

(1)  The  identification  of  the  parties 
and  the  specification  of  their  respective 
roles  in  the  arrangement; 

(2)  A  specification  of  the  governed 
cargo; 

(3)  The  specification  of  responsibiUty 
for  the  issuance  of  bills  of  lading  (and 
the  assumption  of  common  carriage- 
associated  liabilities)  to  the  cargo 
interests: 

(4)  The  specification  of  the  orgin, 
transshipment  and  destination  ports; 

(5)  The  specification  of  the  governing 
tariff(8)  and  provision  for  their 
succession: 

(6)  The  specification  of  the  particulars 
of  the  nonpublishing  carrier's 
concurrence/participation  in  the  tariff  of 
the  publishing  carrier 

(7)  The  division  of  revenues  earned  as 
a  consequence  of  the  described  carriage: 


(8)  The  division  of  expenses  incurred 
as  a  consequence  of  die  described 
carriage: 

(9)  Temrination  and/or  duration  of  the 
agreement: 

(10)  Interearrier  indemnification  or 
provision  for  interearrier  liabilities 
consequential  to  the  contemplated 
carriage  and  such  documentation  as 
may  be  necessary  to  evidence  the 
involved  obligations: 

(11)  The  care,  handling  and  liabilities 
for  the  interchange  of  such  carrier 
equipment  as  may  be  consequential  to 
the  involved  carriage: 

(12)  Such  rationalization  of  services  as 
may  be  necessary  to  ensure  the  cost 
effective  performance  of  the 
contemplated  carriage:  and 

(13)  Such  agency  relationships  as  may 
be  necessary  to  provide  for  the  pickup 
and /or  deliver  of  the  cargo. 

(e)  No  subject  other  than  as  listed  in 
paragraph  (d)  of  this  section  may  be 
included  in  exempted  nonexclusive 
transshipment  agreements. 

Subpart  O— niing  and  Form  of    - 
Agreements 

S  572.401    FWng  of  agreements. 

(a)  All  agreements  (including  oral 
agreements  reduced  to  writing  in 
accordance  with  the  Act)  subject  to  this 
part  and  filed  with  the  Commission  for 
review  and  disposition  pursuant  to 
section  6  of  the  Act,  shall  be  submitted 
during  regular  business  hours  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  D.C.  20573. 
Such  filing  shall  consist  of: 

(1)  A  true  copy  and  15  additional 
copies  of  the  filed  agreement: 

(2)  Where  required  by  these 
regulations,  an  original  and  two  copies 
of  the  completed  Information  Form 
referenced  at  55  572.403(a)  and  572.405 
and  Appendix  A  of  this  part;  and 

(3)  A  letter  of  transmittal  as  described 
in  paragraph  (b)  of  this  section. 

(b)(1)  A  filed  agreement,  to  include 
such  supporting  documents  as  are 
submitted,  shall  be  forwarded  to  the 
Commission  via  a  letter  of  transmittal. 

(2)  The  letter  of  transmittal  shall:  (i) 
Identify  all  of  the  documents  being 
transmitted  including,  in  the  instance  of 
a  modification  to  an  effective 
agreement  the  full  name  of  the  effective 
agreement  the  Commission-assigned 
ageeement  number  of  the  effective 
agreement  and  the  revision,  page  and/or 
appendix  number  of  the  modification 
being  filed:  (ii)  provide  a  concise, 
succinct  summary  of  the  filed  agreement 
or  modification  septuate  and  apart  from 
any  narrative  intended  to  provide 
support  for  the  acceptability  of  the 
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agreement  or  modification;  (iii)  clearly 
provide  the  typewritten  or  otherwise 
imprinted  name,  position,  business 
address  and  telephone  number  of  the 
forwarding  party;  and,  (iv)  be  signed  in 
the  original  by  the  forwarding  party  or 
on  the  forwarding  party's  behalf  by  an 
authorized  employee  or  agent  of  the 
forwarding  party. 

(3)  To  facilitate  the  timely  and 
;accurate  publication  of  the  Federal 
Register  Notice,  the  letter  of  transmittal 
shall  also  provide  a  current  list  of  the 
agreement's  participants  where  such 
information  is  not  provided  elsewhere  in 
the  transmitted  documents. 

(c)  Any  agreement  and  accompanying 
Information  Form  which  does  not  meet 
the  Tiling  requirements  of  this  section 
shall  be  rejected  in  accordance  with  . 

S  572.601. 

(d)  Assessment  agreements  shall  be 
nied  and  shall  become  efTective  Upon 
filing.  Assessment  agreements  need  not 
be  accompanied  by  an  Information 
Form. 

(e)(1)  Expiration  dates  to  existing 
agreements  or  specific  provisions 
thereof,  shall  remain  in  effect  on  and 
after  June  18, 1984. 

(2)  Parties  to  agreements  with 
expiration  dates  shall  Hie  any 
modification  seeking  renewal  for  a 
speciHc  term  or  elimination  of  a 
termination  date  in  sufficient  time  to 
accommodate  the  waiting  period 
required  under  the  Act. 

§  S72.402    Form  of  agreements. 

The  requirements  of  this  section  apply 
to  all  agreements  except  for 
cancellations,  marine  terminal 
agreements,  and  assessment 
agreements. 

(a)  Agreements  shall  be  clearly  and 
legibly  typewritten  on  one  side  only  of 
8V^  inch  by  11  inch  durable  white  loose- 
leaf  paper,  providing  a  margin  of  not 
less  than  three-quarters  of  an  inch  on  all 
edges. 

(b)  The  first  page  of  every  agreement 
or  appendix  shall  be  the  Title  Page  and 
shall  include: 

(1)  The  name  in  which  the  agreement 
holds  out  service,  or,  in  the  absence  of 
such  a  holding  out,  the  full  name  of  the 
agreement; 

(2)  Once  assigned,  the  Commission- 
assigned  agreement  number 

(3)  The  generic  classification  of  the 
agreement  in  conformity  with  the 
definitions  in  S  572.104: 

(4)  The  date  on  which  the  entire 
agreement  was  last  republished  in 
accordance  with  S  572.403(g);  and 

(5)  If  applicable,  the  currently 
effective  expiration  date  of  the 
agreement  and/or  any  specific  provision 
thereof. 


(c)  Each  agreement  page  (including 
modifications  and  appendices)  shall  be 
identified  by  printing  the  agreement 
name  (as  showm  on  the  agreement  Title 
Page)  and.  once  assigned,  the  applicable 
Commission-assigned  agreement 
number  at  the  top  of  each  page. 

(d)  Each  agreement,  appendix  and/or 
modification  filed  will  be  accompanied 
by  a  separate  signature  page,  appended 
as  the  last  page  of  the  item,  which  is 
signed  in  the  original  by  each  of  the 
parties  personally  or  by  an  authorized 
representative,  indicating  immediately 
below  each  such  signature,  the 
typewritten  full  name  of  the  signing 
party  and  his  or  her  position,  including 
organizational  affiliation. 

(e)  The  body  of  the  agreement  shall 
contain: 

(1)  Immediately  following  the  Title 
Page,  a  Table  of  Contents  providing  for 
the  location  of  all  agreement  provisions. 

(2)  Following  the  Table  of  Contents, 
the  body  of  the  agreement  setting  forth 
the  operative  provisions  of  the 
agreement  in  the  order  prescribed  by 
SS  572.501  and  572.502.  Any  additional 
material/provisions  shall  be  set  forth  as 
consecutively  numbered  articles. 

(f)  Any  nonsubstantive  provisions,  as 
defined  in  §  572.302,  may  be  separated 
from  the  main  body  of  the  agreement 
text  by  the  inclusion  of  an  Appendix  to 
the  agreement.  Additional  provisions 
which  are  permitted  to  be  included  in  an 
Appendix  are  referred  to  in 

SS  572.501(b)(3),  572.501(b)(6)  and 
572.502(a)(1).  Such  appendices  must 
comply  with  the  format  requirements  of 
paragraphs  (a)  and  (c)  of  this  section. 
Such  appendices  are  to  be  serialized 
alphabetically  with  the  first  such 
Appendix  being  designated  on  its  first 
page  as  "Appendix  A." 

(g)  All  pages  subsequent  to  the  Title 
Page  shall  be  numbered  in  the  upper 
right-hand  comer.  At  the  option  of  the 
parties,  the  numbering  of  the  pages  may 
start  with  the  first  page  following  the 
Title  Page  as  Page  No.  1  and  continue 
consecutively  thereafter,  or,  in  the 
alternative,  the  pages  containing  the 
Table  of  Contents  may  be  discretely 
numbering  using  consecutive  Roman 
numerals  with  all  pages  subsequent  to 
the  Table  of  Contents  being 
consecutively  numbered  beginning  with 
Page  No.  1.  In  either  event,  the  first 
edition  of  any  one  page  shall  be 
designated  in  the  upper  right-hand 
comer  as  "Original  Page  No. ." 

(h)  All  agreements  shall  conform  to 
the  format  requirements  of  this  section 
and  S  572.403  and  the  organization  and 
content  requirements  of  §§  572.501  and 
572.502  according  to  the  following 
schedule. 


(1)  Any  new  agreement  shall  conform 
when  initially  filed. 

(2)  Any  restatement  of  a  previously 
effective  agreement  filed  subsequent  to 
December  15, 1984,  shall  conform  to  the 
requirements. 

(3)  Any  effective  agreement  which  is 
modified  subsequent  to  December  15, 
1984,  shall  be  restated  in  its  entirety, 
including  the  modification,  and  shall 
conform  to  the  requirements. 

(4)  Any  other  agreement  not  otherwise 
brought  into  conformity  with  these 
requirements  shall  be  conformed  and 
filed  no  later  than  October  1, 1985. 

§572.403    Modification  of  agraemento. 

The  requirements  of  this  section  apply 
to  all  agreements  except  for  marine 
terminal  agreements  and  assessment 
agreements. 

(a)(1)  Agreement  modifications  shall 
be:  filed  in  accordance  with  the 
provisions  of  S  572.401;  in  the  format 
specified  in  S  572.402  and  this  section; 
and  accompanied  by  an  Information 
Form. 

(2)  The  Information  Form  shall  be 
completed  as  it  pertains  to  significant 
modifications  of  the  agreement. 

(3)  Significant  modifications,  for  the 
purposes  of  this  section,  are  those  that 
may  result  in  a  significant  reduction  in 
competition.  Such  modifications  include 
but  are  not  limited  to:  significant 
changes  in  the  geographic  scope  of 
conference  or  pooling  agreements  which 
expand  the  scope  to  cover  additional 
foreign  countries  or  U.S.  port  ranges, 
including  initial  conference  intermodal 
authority,  or  the  extension  of  the  scope 
of  a  joint  service  agreement  to  ports 
outside  the  scope  of  the  existing  joint 
service  agreement  currently  served  by 
two  or  more  of  the  parties;  additions  to 
the  number  of  parties  in  pooling  or  joint 
service  agreements;  significant 
reductions  in  service  levels;  significant 
changes  in  pool  penalty  provisions  or 
carrying  charges;  and  changes  in  cargo 
categories  or  descriptions  that  result  in 
a  significant  increase  in  the  amount  of 
cargo  subject  to  the  pool,  or  changes  in 
the  allocation  of  cargo  or  revenue  that 
significantly  change  the  cargo  or 
revenue  shares  of  national  or  non- 
national  flag  lines. 

(b)  Agreement  modifications  shall  be 
made  by  reprinting  the  entire  page  on 
which  the  matter  being  changed  is 
published.  Such  modified  pages  shall  be 
designated  as  "revised  pages"  and  shall 
publish  in  the  upper  right-hand  comer  of 
the  new  page  the  consecutive 
denomination  of  the  revision,  e.g.,  "1st 
Revised  Page  5." 

(c)  If  a  modification  exceeds  the  page 
being  modified  and  the  parties  do  not 
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wish  to  modify  the  entire  agreement,  the 
additional  material  may  be  published  on 
an  original  page,  designated  with  the 
same  number  as  the  page  being  modified 
and  with  an  alphabetical  suffix,  i.e. 
"Original  Page  5a." 

(d)  The  language  being  modified  shall 
be  indicated  on  the  page  filed  as 
follows: 

(1)  Language  being  deleted  or 
superseded  shall  be  struck  through;  and, 

(2)  New  and  initial  or  replacement 
language  shall  immediately  follow  the 
language  being  superseded  and  be 
underhned. 

(3)  As  an  alternative  to  publishing 
such  indications  of  change  on  the  filed 
page,  the  filed  page  may  be  submitted 
devoid  of  such  indications  if  the  filing  is 
accompanied  by  a  page,  submitted  for 
information/illustration  only,  setting 
forth  the  proposed  modifications  in 
accordance  with  the  format  prescribed 
in  paragraphs  (d)  (1)  and  (2)  of  this 
section. 

(e)  When  a  revised  or  new  page  is 
revised,  or  the  entire  agreement  is 
reissued,  the  change  indications  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section  are  to  be  deleted  from  the 
republished  pages. 

(f)  If  a  modification  requires  the 
relocation  of  the  provisions  of  the 
agreement,  such  modification  shall  be 
accompanied  by  a  revised  Table  of 
Contents  page  which  shall  report  the 
new  location  of  the  agreement's 
provisions. 

(g)(1)  In  the  instance  of  an  agreement 
which  publishes  the  indications  of 
modifications,  specified  in  paragraph  (d) 
of  this  section  on  the  filed  agreement 
page  itself,  then,  not  later  than  two 
years  afte^the  last  modification  to  the 
agreement,  the  entire  agreement  shall  be 
republished  incorporating  such 
modifications  as  have  been  made  and 
shall  supersede  the  previous  edition  of 
the  agreement. 

(2)  Such  republished  agreement  will 
be  filed  with  the  Commission  in 
accordance  with  the  filing  (except  as 
provided  in  paragraph  (g)(3)  of  this 
section),  format  and  content 
requirements  of  this  part  and  shall 
contain  nothing  other  than  the 
previously  effective  language  and  such 
nonsubstantive  modifications  as  are 
necessary  to  accomplish  the 
republication. 

(3)  It  is  not  required  that  the  filing  of  a 
republished  agreement  as  described  in 
paragraph  lg)(2)  of  this  section,  be 
accompanied  by  the  Information  Form 
or  that  it  be  filed  in  more  than  an 
executed  original  true  copy. 


§572.404    Application  for  watver. 

(a)  Upon  a  showing  of  good  cause,  the 
Commission  may  waive  the  form, 
organization  and  content  requirements 
of  |§  572.401,  572.402.  572.403,  572.501 
and  572.502. 

(b)  Requests  for  permission  to  depart 
from  the  form  requirements  of  this 
subpart  shall  be  submitted  in  advance  of 
the  filing  or  submission  of  the  materials 
to  which  the  requested  waiver  would 
apply  and  shall  state:  (1)  the  specific 
regulations  from  which  relief  is  soughti 
(2)  the  special  circumstances  requiring 
the  requested  relief,  and,  (3)  the 
beneficial  results  anticipated  to  be 
obtained  from  the  requested  waiver. 

§  572.405    Information  Form. 

(a)(1)  Except  for  marine  terminal 
agreements  and  assessment  agreements, 
the  information  required  by  the 
Commission  for  review  of  an  agreement 
shall  be  provided  in  the  Information 
Form  set  forth  in  Appendix  A  to  this 
part. 

(2)  The  filing  party  to  an  agreement 
subject  to  the  Act  shall  complete  and 
submit  an  original  and  two  copies  of  the 
Information  Form  at  the  time  that  an 
agreement  is  filed.  The  Information 
Form  shall  be  completed  in  accordance 
with  this  subpart  including  the 
Instructions  set  forth  in  Appendix  A. 
Copies  of  the  form  may  be  obtained  in 
person  at  the  Office  of  the  Secretary  or 
by  writing  to  the  Secretary  of  the 
Commission. 

(b)  A  complete  response  in 
accordance  with  the  Instructions  to  the 
Information  Form  shall  be  supplied  to 
each  item  on  the  Information  Form  that 
is  required  to  be  answered.  Whenever 
the  party  answering  a  required  part  of 
the  Information  Form  (other  than  Parts 
III  and  rV)  is  unable  to  supply  a 
complete  response,  that  party  shall 
provide.for  each  item  for  which  less 
than  a  coir>plete  response  has  been 
supplied,  either  estimated  data  (with  an 
explanation  of  why  precise  data  are  not 
available)  or  a  detailed  statement  of 
reasons  for  noncompliance  and  the 
efforts  made  to  obtain  the  required 
information.  Use  of  estimated  data  with 
Parts  III  and  IV  requires  no  explanation 
of  why  precise  data  are  not  available. 

(c)  Any  party  filing  the  Information 
Form  may  supplement  that  Form  with 
any  other  information  or  documentary 
niateriaL 

(d)  The  Information  Form  and  any 
additional  information  submitted  by  a 
filing  party  under  this  section  shall  not 
be  disidoeed  except  as  provided  in 

S  572.608. 


§572.406    Complete  and  definite 
agreements. 

(a)  Any  agreement  required  to  be  filed 
by  the  Act  and  this  part  shall  be  the 
complete  agreement  among  the  parties 
and  shall  specify  in  detail  the  substance 
of  the  understanding  of  the  parties. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  agreement  clauses 
which  contemplate  a  further  agreement 
or  give  the  parties  authority  to  discuss 
and/or  negotiate  a  further  agreement 
the  terms  of  which  are  not  fully  set  forth 
in  the  enabling  agreement  will  be 
permitted  only  if  the  enabling  agreement 
indicates  that  any  such  further 
agreement  cannot  go  into  effect  unless 
filed  and  effective  under  the  Act. 

(c)  Further  specific  agreements  or 
understandings  which  are  established 
piu-suant  to  express  enabling  authority 
in  an  agreement  are  considered 
interstitial  implementation  and  are 
permitted  without  further  filing  under 
section  5  of  the  Act  only  if  the  further 
agreement  concerns  routine  operational 
or  administrative  mattert,  including  the 
establishment  of  tariff  rates,  rules,  and  • 
regulations. 

Sul>part  E— Cofftefrt  and  Organization 
of  Agreementa 

§  572.501    Agreement  provMons— 
organization. 

(a)  All  agreements,  except  for 
cancellations,  marine  terminal 
agreements,  and  assessment 
agreements,  shall  be  organized  and  shall 
include  the  content  as  provided  by  this 
section.  The  "article"  numbers 
hereinafter  enumerated  are  reserv  ed  for 
their  particular  respective  provision  or 
authority  as  indicated  in  this  section 
and  S  572.502  and  may  not  be  used  for 
any  other  subject  or  purpose  nor  may 
the  specified  subject  matter  appear 
elsewhere  in  the  agreement  except  as 
herein  provided.  In  the  instance  of  a 
legitimately  inapplicable  provision,  the 
article  number  and  title  are  to  be 
included  in  the  text  followed  by  the 
word,  "None". 

(b)  All  agreements  shall  organize  and 
number  the  following  articles  in  the 
following  order  and  shall  observe  the 
guidelines  as  to  content  as  provided  in 
this  section.  Additional  articles  required 
to  definitively  express  the  complete 
understanding  between  the  parties  to 
the  agreement  and  not  otherwise 
incorporated  is  appendices  to  the 
agreement  shall  immediately  follow  the 
articles  enumerated  in  this  subpart  (and 
where  apphcable.  in  §  572.502)  and  shall 
be  numbere<^  consecutively, 
commencing  with  Article  14. 
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1.  Article  1 — Full  name  of  the 
agreetnent 

2.  Article  2 — Purpose  of  the 
agreement. 

3.  Article  3 — Parties  to  the  agreement 
List  the  current  parties  to  the  agreement 
to  include  for  each  participant:  (i)  the 
full  legal  name  of  the  party  to  include 
any  FMC-assigned  agreement  number 
associated  with  that  name;  and  (ii)  the 
address  of  its  principal  office  (to  the 
exclusion  of  the  address  of  any  agent  or 
representative  not  an  employee  of  the 
participating  carrier  or  association).  In 
the  alternative  to  publishing  the 
membership  of  the  agreement  in  Article 
3.  the  membership  may  be  published  in 
a  designated  appendix  to  the  agreement 
and  the  designated  appendix  indicated 
by  cross  reference  in  Article  3. 

(4)  Article  4 — Geographic  scope  of  the 
agreement.  State  the  ports  or  port  ranges 
to  which  the  agreement  applies  and  any 
inland  points  or  areas  to  which  it  also 
applies  with  respect  to  the  exercise  of 
the  collective  activities  contemplated 
and  authorized  in  the  agreement. 

(5)  Article  5-—Overview  of  Agreement 
Authority.  State  the  authorities,  as  set 
forth  in  S  572.201  of  this  part,  intended 
to  be  collectively  exercised  under  the 
auspices  of  the  agreement.  To  the  extent 
that  the  summary  provided  does  not 
represent  the  full  arrangement  between 
the  parties,  additional  articles  or 
appendices  of  the  parties'  own 
designation  and  subsequent  to  these 
enumerated  articles  will  be  required  to 
provide  the  specification  of  the  authority 
to  be  exercised  and  the  mechanics  of 
that  exercise.  Unless  it  is  unsupported 
by  such  further  explanation.  Article  5  is 
not  deemed  to  be  definitive  of  the 
authority  that  the  parties  may 
collectively  exercise  pursuant  to  the 
agreement. 

(6)  Article  6— Officials  of  the 
agreement  and  delegations  of  authority. 
Specify,  by  organizational  title,  the 
administrative  and  executive  officials 
determined  by  the  parties  to  the 
agreement  to  be  responsible  for 
designated  affairs  of  the  agreement  and 
the  respective  duties  and  authorities 
delegated  to  those  officials.  At  a 
minimum:  (i)  the  officials  with  authority 
to  file  agreements  and  agreement 
modifications  and  to  submit  associated 
supporting  materials  or  with  authority  to 
delegate  such  authority  and,  (ii)  a 
statement  as  to  any  designated  U.S. 
representative  of  the  agreement  required 
by  this  chapter.  Where  convenient,  the 
contents  of  this  article  may  be  published 
in  a  designated  appendix  to  the 
agreement  and  the  designated  appendix 
indicated  by  cross  reference  in  Article  6. 

(7)  Article  7 — Membership, 
withdrawal,  readmission  and  expulsion. 


Specify  the  terms  and  conditions  for 
admission,  withdrawal,  readmission  and 
expulsion  to  or  from  membership  in  the 
agreement,  including  membership  fees, 
refimdable  deposits  and  other  fees  or 
charges  associated  with  membership. 
Two-party  agreements  which  do  not 
involve  any  form  of  rate,  charge  or  tariff 
determination  or  publication  authority 
and  which  do  not  otherwise  have  any 
conditions  of  agreement  participation 
other  than  the  commitment  of  the 
physical  resources  of  the  respective 
parties  are  relieved  of  the  requirements 
of  this  subparagraph.  In  such 
eventuahty,  the  article  number  and 
name  shall  be  accounted  for  as  provided 
in  paragraphs  (a)  and  (b)(1)  of  this 
section. 

(8)  Article  8— Voting.  Specify  the 
procedures,  including  quorum 
requirements,  by  which  the  agreement 
membership  exercises  its  collective 
authority  to  choose,  endorse,  decide  the 
disposition  of,  defeat,  or  authorize  any 
particular  matter,  issue  or  activity. 

(9)  Article  9 — Duration  and 
termination  of  the  agreement.  Specify, 
where  applicable,  the  date  on  which  the 
agreement  terminates  and  describe  the 
procedures  to  be  followed  to  terminate 
the  agreement. 

S  572.502    Organization  of  conference  and 
intafconferenc*  agraements. 

(a)  Each  conference  agreement  in 
addition  to  Articles  1  through  9 
contained  in  S  572.501,  and  such  other 
matters  as  may  be  necessary  to  express 
the  full  understanding  of  the  parties, 
shall  include  the  following  articles 
organized  and  including  the  content  as 
provided  in  this  section: 

(1)  Article  lO^Neutral  body  policing. 
State  that,  at  the  request  of  any  member, 
the  conference  shall  engage  the  services 
of  an  independent  neutral  body  to  fully 
police  the  obligations  of  the  conference 
and  its  members.  Include  a  description 
of  any  such  neutral  body  authority  and 
procedures  related  thereto.  In  the 
alternative  to  publishing  the  neutral 
body  and  procedures  description  in 
Article  10,  the  description  may  be 
published  in  a  designated  appendix  to 
the  agreement  and  the  designated 
appendix  indicated  by  cross  reference  in 
Article  10. 

[2]  Article  11— Prohibited  acts.  State 
a^rmatively  that  the  conference  shall 
not  engage  in  conduct  prohibited  by 
section  10(c)(1)  or  10(c)(3)  of  the  Act. 

(3)  Article  12 — Consultation:  Shippers' 
requests  and  complaints.  Specify  the 
procedures  for  consultation  with 
shippers  and  for  handling  shippers' 
requests  and  complaints. 

(4)  Article  13 — Independent  action. 
Specify  the  independent  action 


procedures  of  the  conference.  Such 
procedures  shall  provide  tha'.  any 
conference  member  may  take 
independent  action  on  any  rate  or 
service  item  required  to  be  filed  in  a 
tariff  under  section  8(a)  of  the  Act  upon 
not  more  than  10  calendar  days'  notice 
to  the  conference  and  shall  otherwise  be 
in  conformance  with  section  5(b)(8)  of 
the  Act. 

(b)(1)  Each  interconference 
agreement,  in  addition  to  Articles  1 
through  9  contained  in  9  572.501,  and 
Articles  10. 11,  and  12  contained  in 
paragraph  (a)  of  this  section,  shall 
include  the  following  article:  "Article 
13 — Independent  Action  "  which 
specifies  the  independent  action    ■ 
procedures  of  the  agreement. 

(2)  Each  agreement  between  carriers 
not  members  of  the  same  conference        t 
must  provide  the  right  of  independent 
action  for  each  carrier. 

(3)  Each  agreement  between 
conferences  must  provide  the  right  of 
independent  action  for  each  conference. 

Subpart  F— Action  on  Agre«in«nts 

S  572.601    Pratimlnary  ravtaw— rejection  of 
agraatnenta- 

(a)  The  Commission  shall  make  a 
preliminary  review  of  each  filed 
agreement  to  determine  whether  the 
agreement  is  in  compliance  with  the 
filing  requirements  of  the  Act  and  this 
part  and  whether  the  Information  Form 
is  complete  or  where  not  complete,  the 
deficiency  is  adequately  explained. 

(b)(1)  liie  Commission  shall  reject  any 
agreement  that  fails  to  comply  with  the 
filing  and  information  requirements 
under  the  Act  and  of  this  part.  The 
Commission  shall  notify  in  writing  the 
person  filing  the  agreement  of  the  reason 
for  rejection  of  the  agreement»The 
entire  filing,  including  the  agreement, 
the  Information  Form  and  any  other 
information  or  documents  submitted, 
shall  be  returned  to  the  filing  party. 

(2)  Should  the  agreement  be  refiled. 
the  full  waiting  period  must  be 
observed. 

{572.602    Federal  Register  notice. 

(a)  A  notice  of  any  filed  agreement 
which  is  not  rejected  pursuant  to 

§  572.601  will  be  transmitted  to  the 
Federal  Register  within  seven  days  of 
the  date  of  filing. 

(b)  The  notice  will  include: 

(1)  A  short  title  for  the  agreement; 

(2)  The  identity  of  the  parties  to  the 
agreement  and  the  filing  party; 

(3)  The  Federal  Maritime  Commission 
agreement  number 

(4)  A  concise  summary  of  the 
agreement's  contents; 
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(5)  A  statement  that  the  agreement  is 
available  for  inspection  at  the 
Commission's  offices;  and 

(6)  The  final  date  for  filing  comments 
regarding  the  agreement. 

9572.603  Conrntant 

(a)  Persons  may  file  with  the 
Secretary  written  comments  regarding- a 
filed  agreement.  Such  comments  will  be 
submitted  in  an  original  and  fifteen  (15) 
copies  and  are  not  subject  to  any 
limitations  except  the  time  limits 
provided  in  the  Federal  Register  notice. 
Late-filed  comments  will  be  received 
only  by  leave  of  the  Commission  and 
only  upon  a  showing  of  good  cause.  If 
requested,  comments  and  any 
accompanying  material  shall  be 
accorded  confidential  treatment  to  the 
fullest  extent  permitted  by  law.  Such 
requests  must  include  a  statement  of 
legal  basis  for  confidential  treatment 
including  the  citation  of  appropriate 
statutory  authority.  Where  a 
determination  is  made  to  disclose  all  or 
a  portion  of  a  comment,  notwithstanding 
a  request  for  confidentiality,  the  party 
requesting  confidentiality  will  be 
notified  prior  to  disclosures. 

(b)  The  filing  of  a  comment  does  not 
entitle  a  person  to:  (1)  reply  to  the 
comment  by  the  Commission;  (2)  the 
institution  of  any  Commission  or  court 
proceeding;  (3)  discussion  of  the 
comment  in  any  Commission  or  court 
proceeding  concerning  the  filed 
agreement;  or  (4)  participation  in  any 
proceeding  which  may  be  instituted. 

9572.604  Waiting  period. 

(a)  The  waiting  period  before  an 
agreement  becomes  effective  shall 
commence  on  the  date  that  an 
agreement  is  filed  with  the  Commission. 

(b)  Unless  suspended  by  a  request  for 
additional  information  or  extended  by 
court  order,  the  waiting  period 
terminates  and  an  agreement  becomes 
effective  on  the  latter  of  the  45th  day 
after  the  filing  of  the  agreement  with  the 
Commission  or  on  the  30th  day  after 
publication  of  notice  of  the  filing  in  the 
Federal  Register. 

(c)  The  waiting  period  is  suspended 
on  the  date  when  the  Commission, 
either  orally  or  in  writing,  requests 
additional  information  or  documentary 
materials  pursuant  to  section  6(d)  of  the 
Act.  The  waiting  period  resumes  on  the 
date  of  receipt  of  the  additional  material 
or  of  a  statement  of  the  reasons  for 
noncompliance,  and  the  agreement 
becomes  effective  in  45  days  unless  the 
waiting  period  is  further  extended  by 
court  order. 


9572.605    Requeata  for  expedited 
approvaL 

(a)  Upon  written  request  of  the  filing 
party,  the  Commission  may  shorten  the 
review  period.  Accompanying  the 
request,  the  filing  party  should  provide  a 
full  explanation,  with  reference  to 
specific  facts  and  circumstances,  of  the 
necessity  for  a  shortened  waiting  period. 
If  the  Commission  decides  to  approve  an 
abbreviated  waiting  period,  the  term 
will  be  decided  after  consideration  of 
the  parties'  need^  and  the  Commission's 
ability  to  perform  its  review  functions 
under  a  reduced  time  schedule.  In  no 
event,  however,  may  the  period  be 
shortened  to  less  than  fourteen  days 
after  the  pubUcation  of  the  notice  of  the 
filing  of  the  agreement  in  the  Federal 
Register.  When  a  request  for  expedited 
approval  is  denied  by  the  Commission, 
the  normal  waiting  period  specified  in 

9  572.604  will  apply.  Such  expedition 
will  not  be  granted  routinely  and  will  be 
granted  only  in  exceptional 
circumstances  which  include  but  are  not 
Umited  to:  the  impending  expiration  of 
the  agreement;  operational  urgency; 
Federal  or  State  imposed  time 
limitations;  or  other  reasons  which,°in 
the  Commission's  discretion,  constitute 
grounds  for  granting  the  request. 

(b)  A  request  for  expedited  approval 
will  be  considered  for  an  agreement 
whose  waiting  period  has  resumed  after 
having  been  suspended  by  a  request  for 
additional  information. 

(c)  Upon  request  of  the  filing  party, 
cancellations  of  agreements  and 
modifications  to  the  following 
prescribed  agreement  provisions  will  be 
granted  expedited  approval  fourteen 
days  after  publication  of  notice  of  filing 
in  the  Federal  Register 

(1)  Article  3 — Parties  to  the  agreement 
(limited  to  conference  agreements). 

(2)  Article  6— Officials  of  the 
agreement  and  delegations  of  authority. 

(3)  Article  10— Neutral  body  policing 
(limited  to  the  description  of  neutral 
body  authority  and  procedures  related 
thereto). 

9  572.606    Requeata  for  additional 
Information. 

(a)  The  Commission  may  request  from 
the  filing  party  any  additional 
information  and  documentary  material 
necessary  to  complete  the  statutory 
review  required  by  section  6  of  the  Act. 
The  request  shall  be  made  prior  to  the 
expiration  of  the  waiting  period.  All 
additional  information  and  documentary 
material  shall  be  submitted  to  the 
Director,  Bureau  of  Agreements  and 
Trade  Monitoring,  Federal  Maritime 
Commission,  Washington,  D.C.  20573.  If 
the  request  is  not  fully  complied  with,  a 
statement  of  reasons  for  noncompliance 


shall  be  provided  for  each  item  or 
portion  of  such  request  which  is  not 
fully  answered. 

(b)  Where  the  Commission  has  made 
a  request  for  additional  information 
material,  the  agreement's  effective  date 
is  45  days  after  receipt  of  the  additional 
material.  In  the  event  all  material  is  not 
submitted,  the  agreement's  effective 
date  will  be  45  days  after  receipt  of  both 
the  documents  and  information  which 
are  submitted,  if  any.  and  the  statement 
indicating  the  reasons  for 
noncompliance.  The  Commission  may, 
upon  notice  to  the  Attorney  General, 
and  pursuant  to  sections  6(i)  and  6(k)  of 
the  Act.  request  the  United  States 
District  Court  for  the  District  of 
Columbia  to  further  extend  the 
agreement's  effective  date  until  there 
has  been  substantial  compliance. 

(c)  A  request  for  additional 
information  may  be  made  orally  or  in 
writing.  In  the  case  of  an  oral  request,  a 
written  confirmation  of  the  request  shall 
be  mailed  to  the  filing  party  within 
seven  days  of  the  communication. 

(d)  The  party  upon  whom  a  request  for 
additional  information  is  made  will  have 
a  reasonable  time  to  respond,  as 
specified  by  the  Commission.  The  test  of 
reasonableness  shall  be  based  on  the 
particular  circumstances  of  the  request 
and  shall  be  determined  on  a  case-by- 
case  basis. 

(e)  Notice  that  a  request  for  additional 
information  has  been  mlde  will  be 
published  by  the  Commission  and 
served  on  commenting  parties.  Such 
notice  will  indicate  only  that  a  request 
has  been  made  and  will  not  specify 
what  information  is  being  sought 
Within  fifteen  (15)  days  following 
service  of  the  notice,  further  comments 
on  the  agreement  may  be  filed. 

9  572.607    FaHure  to  comply  with  requests 
for  additional  Information. 

(a)  A  failure  to  comply  with  a  request 
for  additional  information  results  when 
a  person  filing  an  agreement,  or  an 
officer,  director,  partner,  agent,  or 
employee  thereof  fails  to  substantially 
respond  to  the  request  or  does  not  &le  a 
satisfactory  statement  of  reasons  for 
noncompliance.  An  adequate  response 
is  one  which  directly  addresses  the 
Commission's  request.  When  a  response 
is  not  received  by  the  Commission 
within  a  specified  time,  failure  to 
comply  will  have  occurred. 

(b)  The  Commission  may,  pursuant  to 
section  6(i)  of  the  Act,  request  relief 
from  the  United  States  District  Court  for 
the  District  of  Columbia  when  it 
considers  that  there  has  been  a  failure 
to  substantially  comply  with  a  request 
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for  additigaal  iafonnatioa.  The 
CoiMBission  may  rfest  tkat  the* 

(1)  Order  compliance  «vMi  IlieTcqaast: 

(2)  At  its  diacnten,  grant  other 
•qoitaUe  ralief  wkack  under  the 
circiunatanoes  aeems  necetaaiy  m 
appropriate. 

(c)  Where  IIiuil  has  been  a  faihuie  te 
•ubstantially  oeaaply.  aeoUon  6(hK2)  «f 
the  Act  providea  ^t  the  court  slMill 
«x4end  ^e  review  period  until  there  has 
been  substantiai  oorapiianoe. 

SSTXtOt    CoofldanUaBty of aubrttfd 


(a)  Except  for  an  ^greenteBt  filed 
under  section  S  af  the  Act,  all 
information  submitted  te  the 
CoHunisaifui  ^  the  filial  party  will  be 
exempt  from  diaolosare  uader  5  U.S£. 
552.  Included  in  this  disclosure 
exemptian  is  information  provided  in 
the  Information  Form,  voluntary 
subnission  of  additional  information. 
reasoBS  for  noncompliance,  and  replies 
to  requests  for  additional  information. 

(b)  Information  which  is  confidential 
pursuant  to  paragraph  (a)  of  this  section 
may  be  disclosed,  however,  to  the 
extent: 

(1)  It  is  relevant  to  an  administrative 
or  judicial  action  or  proceeding:  or 

(2)  It  is  in  response  to  a  request  from 
either  body  of  Congress  or  to  a  duly 
authorized  committee  or  subcommittee 
of  Congress. 

(c)  Parties  may  voluntarily  disclose  or 
make  iaformation  publicly  available.  If 
parties  elect  to  disclose  infoisiation  they 
shall  promptly  inform  th&  Commission. 


957ZCM 

At  any^time  after  the  RHng  of  an 
agreement  and  prior  to  the  conchision  of 
judicial  injunctive  proceedings,  the  fihng 
party  or  an  authorized  representative 
may  submit  additiooal  factual  sr  legal 
support  for  an  agreement  or  may 
propose  modifications  of  an  agreement. 
Such  negotiations  between  Commission 
personnel  and  filing  parties  may 
continue  during  the  pendency  of 
injunctive  proceedings.  Shippers,  oAer 
go^mment  departments  or  agencies, 
and  other  third  parties  may  not 
participate  in  negotiations. 

Q— RvpoftInQ  MMl  rscofd 


The  lower,  left-hatid  twmer  of  ttie 
envelope  in  which  each  report  is 
fbnvarded  shmld  faidicate  the  subject  of 
the  report  and  the  rotated  agreement 
number.  For  example:  '^^imttes. 
Agneement  fiOOO." 

(b)  Serial  nambers  af  reports.  (1)  Eadi  ' 
report  filed  with  the  Commisaion  shanU 
be  assigned  a  iwuiibei  lor  each  suh^nsL 
For  example,  <  ooirfareBoe  -fihng  mteites 
of  its  first  aneeting  t^ion  the  effective 
date  ef  this  role  riioold  aaaign  "NAeetiog 
No.  1"  to  its  TBnnliii  the  aext  meeting 
«v^  be  aaeigned  "Meetiag -No.  l,"mnA  so 
on.  The  first  Shippers'  Reqiieatand 
Complaint  report  should  be  ilesignated 
"Shippera'  ftoquest  and  Connplaiiit 
Repsrt  No.  1."  the  next  report  w««ld  be 
"ShippmB"  Raqnat  and  Oomplahit 
Report  No.  X"  end  so  an.         ^ 

{2)  Any  confereace  or  rate  agreement 
which,  for  its  own  intenud  purposes,  has 
a  system  for  assigniag  aequeiitiat 
numbers  to  its  reports  in  a  manner 
which  differs  froni  that  aet  forth  m 
paragraph  \h^\)  of  this  section  may 
continue  to  utihze  its  own  system  in  lieu 
thereof 

(c)  Retention  of  records.  Eadi 
agreement  required  to  file  an  index  of 
dociments  porauant  to  this  enbpart  shall 
retain  a  oapy  of  each  document  itstod 
for  a  minimQm  period  of  8  jrears  after 
the  date  the  document  is  distributed  to 
the  members  and  shall  make  it  available 
to  the  Commission  upon  written  roqoeat. 

(d)  Request  for  dacuments.  Documents 
may  be  requested  by  the  Director, 
Bureau  of  Agreements  and  Trade 
Monitoring,  in  writing  by  referenoe  to  a 
•pecific  minate  or  index,  and  shall 
indicate  that  the  documents  will  be 
received  in  confidence.  Requested 
documents  shall  be  fiumished  by  the 
parties  within  the  time  specified. 

(e)  Time -for  fiiing.  Doouments  filed  on 
an  annual  (calendar)  year  basis  shall  be 
filed  by  February  15  «f  the  following 
year.  Other  documents  shall  be  filed 
within  30  days  of  the  end  of  a  quarter- 
year,  a  meeting,  or  Ae  receipt  of  a 
request  for  documents. 

(f)  Confidentiality.  All  information 
submitted  to  the  Commission  uiuler  this 
subpart  shall  be  accorded  confidential 
treatment  to  the  fullest  extent  permitted 
by  law. 

9S7t.r«2    mintarrapoftorolatodto 


S  572.701 

(a)  Addren.  Ail  seports  feqnired  by 
this  mbpart  should  be  addressed  to  ^ 
CoBomisaion  ao  Mows: 

Director.  Bureau  «f  Agreements  and  Trade 
MunMoitaig.  IHiJeiul  Maritime  Commisaion. 
Washington.  D.C.  20S73 


(a)  Stoppers '  reqmeste  and  compknnts. 
(1)  Bach  conference  shall  file  wi^  tiie 
Commisaion  an  aimual  report  setting 
forth  under  eataMished  sfaippeTs'  request 
and  complaint  procedures  and  hx  each 
calendar  year,  a  statistical  summary 
separately  showing:  (i)  The  total  number 
ef  riiippeis'  and  shippers'  associations 


requeeta  and  complaints  received:  (U) 
the  total  mmifaer -which  were  fully 
granted:  (iii)  the  total  mmber  which 
were  partially  graBted;  and  (iv)  the  total 
number  which  were  denied. 

(2)  Each  report  shall  also  show  the 
total  number  of  requesto  or  complaints 
which  were  pending  disposition  at  the 
start  and  at  the  end  of  the  report  period. 

(3)  Each  of  the  totals  which  are 
reported  to  the  Commission  shall  be 
divided  into  three  categories:  (i)  those 
involving  rates  or  charges;  (ii)  those 
involving  transportation  services;  and 
(iii)  those  involving  other  matters. 

(b)  Consultations.  Each  confereace 
shall  file  with  the  Commission  an 
annual  report  setting  forth  a  statistical 
summary  showing  separately  the  total 
number  of  shipper  and  shippers' 
associations  requests  for  consultations 
and  the  total  number  of  consultations 
during  each  calendar  year  under  the 
established  consultation  procedures. 
Each  of  the  totals  which  are  reported  to 
the  Commission  shall  be  divided  into 
two  categories:  (1)  Consultations 
involving  commercial  disputes:  and  (2) 
consultations  involving  cooperation 
with  shippers  in  pi  eventing  and 
eliminating  malpractices. 

9S7Z7b3    FUino  of  minutes. 

(a)  Meetings.  For  purposes  of  this 
subpart  the  term  "meeting"  shall 
include  any  meeting  of  the  parties  to  the 
agreement,  including  meetings  of  their 
agents,  principals,  owners,  committees, 
or  subcoDunittees  of  the  parties 
authoriaed  to  take  final  action  on  behalf 
of  the  parties.  Where  the  agreement  so 
authorizes,  this  includes  ^ml  action  by 
telephonic  or  personal  pools  of  the 
membership. 

(b)  Content  of  minutes.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
conferences,  interconference 
agreements,  agreements  between  a 
conference  and  one  or  more  ocean 
common  carriers,  pooling  agreements,  " 
equal  access  agreements,  discussion 
agreements,  marine  terminal 
conferences,  and  marine  terminal  rate 
fixing  agreements  shall,  through  a 
designated  official,  file  with  the 
Commission  a  report  of  each  meeting 
defined  in  paragraph  [A)  of  this  section 
describing  all  matters  within  the  scope 
of  the  agreement  which  are  discussed  or 
considered  at  any  such  meeting,  and 
ahall  indicate  the  action  taken.  These 
reports  need  -not  disdese  the  identity  of 
parties  that  participated  in  discussions 
or  the  votes  taken. 

(c)  Exemption.  No  minutes  need  be 
fUed  under  paragraph  (b)  ef  this  secticsi 
with  respect  to  any  discnsaion  of  or 
action  taken  with  regard  to: 
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(1)  Rates  that,  if  adopted,  would  be 
required  to  be  published  in  the 
Commodity  Rate  Section,  Class  Rate 
Section,  or  Open  Rate  Section  of  the 
pertinent  tariff  on  file  with  the 
Commission  except  that  this  exemption 
does  not  apply  to  discussions  limited  to 
general  rate  policy,  general  rate 
changes,  the  opening  or  closing  of  rates, 
or  service  or  time/volume  contracts;  or 

(2)  Purely  adminish'ative  matters. 

9572.704    Index  Of  documents. 

(a)  Each  agreement  required  to  file 
minutes  pursuant  to  t  572.703  shall 
maintain  an  Index  of  all  reports, 
circulars,  notices,  statistics,  analytical 
studies,  or  other  documents,  not 
otherwise  filed  with  the  Commission 
pursuant  to  this  subpart  which  are 
distributed  to  the  member  lines  and  are 
used  to  reach  a  final  decision  on  any  of 
the  following  matters. 

(1)  Revenue  projections  and  plans. 
(This  would  exclude  individual  rate 
adjustments  but  would  include  general 
rate  adjustments,  surcharges  and  other 
items  afiecting  shipper  costs.) 

(2)  Studies  regarding  proposed 
changes  to  the  conference  agreement  or 
its  membership. 

(3)  Non-conference  competition. 

(4)  Changes  in  the  nature  and  type  of 
transportation  service  generally  and 
specifically  at  individual  ports  or  points. 

(5)  Trade  tonnaging  requirements, 
vessel  utilization  and  vessel 
replacement  plans. 

(6)  Conference  participation  in  trade 
(market  share). 

(7)  The  exercise  of  the  right  of 
independent  action. 

(8)  Development  of  transportation 
technology  and  intermodal  services. 

(9)  Malpractices. 

(10)  Use  of  service  contracts,  time 
volume  rate  schemes  and  loyalty 
contracts. 

(11)  Conference  relationship  with 
shippers  and  shipper  groups. 

(12)  Governmental  and  other  foreign 
requirements  affecting  the  conference. 

(b)(1)  Each  index  required  to  be 
maintained  by  paragraph  (a)  of  this 
section  shall  be  filed  with  the 
Commission  on  a  calendar-year 
quarterly  basis. 

(2)  Each  index  must  be  certified  by  an 
official  of  the  agreement  as  true  and 
correct. 

9  572.705    Walvor  of  reporting  and  record 
retention. 

Upon  a  showing  of  good  cause,  the 
Conunission  may  waive  any  of  the 
provisions  of  this  subpart. 


Sut>part  H— (Reeervedl 

SubpartI— PenaltlM 

9  572J01    FaNure  to  file. 

Any  person  operating  imder  an 
agreement  involving  activities  subject  to 
the  Act  pursuant  to  sections  4  and  5(a) 
of  the  Act  and  this  part  and  not 
exempted  pursuant  to  section  16  of  the 
.  Act  or  excluded  from  filing  by  the  Act 
which  has  not  been  filed  and  has  not 
become  effective  pursuant  to  the  Act 
and  this  part  is  in  violation  of  the  Act 
and  of  this  part  and  is  subject  to  the 
civil  penalties  set  forth  in  section  13(a) 
of  the  Act 

9  572J02    FatoUlcatkNi  of  raporta. 

Knowing  falsification  of  any  report 
required  by  the  Act  or  this  part, 
including  knowing  falsification  of  any 
item  or  ^e  Information  Form,  is  a 
violation  of  the  rules  of  this  part  and  is 
subject  to  the  civil  penalites  set  forth  in 
section  13(a)  of  the  Act  and  may  be 
subject  to  the  criminal  penalites 
provided  for  in  18  U.S.C.  1001. 

Subpart  J— Paperwork  Reduction 

9572.991    OMB  Control  numtMra  asslgnod 
pursuant  to  the  Papofworti  Reduction  Act 

This  section  displays  the  control 
number  assigned  to  information 
collection  requirements  of  the 
Commission  in  this  part  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L  96-511.  The  Commission  intends  that 
this  section  comply  with  the 
requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  for  each  agency  information 
collection  requirement: 


672.101  through  572.802.. 


Appendix  A  to  Part  572 — Information 
Fo^  and  Instructions 

Explanation  and  Instructions  for 
Information  Form 

The  following  explanation  and  inatnictions 
accompany  the  Information  Form  (Form)  and 
are  intended  to  facilitate  the  completion  of 
the  Form.  The  explanations  and  instructions 

should  be  read  in  conjunction  with  the 

Shipping  Act  of  1984  (Act)  and  with  46  CFR 
Part  572. 

All  agreements  by  or  among  ocean 
common  carriers  referenced  in  46  CFR 


S72.201(a)  (excluding  assessment  agreements, 
marine  terminal  agreements  and  those 
agreements  exempted  from  the  filing  of  the 
Information  Fonn  pursuant  to  Subpart  C  of 
Part  572)  and  signincantmodifications  to 
agreements  referenced  in  §  572.403  filed  with 
the  Commission  must  be  accompanied  by  a 
completed  Information  Form,  which  in  all 
cases  necessitates  the  completion  of  Parts  L 
n.  VL  and  IX. 

Part  V,  which  requests  information  on 
proposed  service  and  any  proposed  reduction 
or  elimination  of  service,  is  required  to  be 
completed  only  by  parties  filing  agreements 
with  service  authority. 
Completion  of  Part  VII  is  optional 
Because  of  their  potential  substantial 
anticompetitive  implications,  parties  filing 
certain  types  of  agreements,  namely  rate- 
fixing  (including,  for  example,  agreements 
authorizing  conferences,  interconference 
agreements,  and  agreements  between  a 
conference  and  one  or  more  ocean  common 
carriers),  pooling,  and  joint-service  and 
consortium  agreements  are  required  to 
complete  Parts  III,  IV  and  VIH  of  the  Fonn  in 
addition  to  the  above  specified  parts  required 
to  be  completed  by  all  filing  parties. 
Certain  parts  of  the  Form  request 
information  that  may  not  be  readily  available 
to  the  filing  party.  Where  precise  information 
is  not  available,  best  estimates  may  be 
suppliecb Where  estimates  are  made,  they 
should  be  identified  by  the  use  of  the 
notation  "est."  Except  for  Parts  III  and  IV, 
furnishing  an  estimate  requires  a  dear 
explanation  of  why  the  precise  information  is 
not  available.  Where  such  an  explanation  is 
provided,  the  use  of  estimates  will  not 
ordinarily  be  regarded  as  a  failure  to  supply  a 
complete  response  as  specified  in  46  CFR 
572.601,  and  does  not  require  a  separate 
statement  of  reasons  for  noncompliance. 
In  all  parts  of  the  Form  where  data  are 
requested,  the  filing  party  is  required  to 
indicate  all  sources  used  to  obtain  such  data. 
Soiuces  should  also  be  specified  where 
estimates  have  been  made  by  the  filing  party. 

'   Part  by  Part  Explanatioa 


Cunant 

OMB 

OonStM  No. 


9072-0045 


t  Parti 

Part  I  requires  the  filing  party  to  state  the 
full  name  of  the  agreement  as  also  provided 
under  46  CFR  572.501.  ^ 

PartllfAl 

Part  11(A)  requires  the  filing  party  to 
indicate  whether  or  not  the  agreement 
authorizes  the  parties  to  collectively  fix  rates 
or  significantly  modifies  an  agreement  with 
such  authority.  Rate-fixing  may  be  authorized 
by  a  conference  agreement  an 
interconference  agreement  or  an  agreement 
l>etween  a  conference  and -one  or  more  ocean 
common  carriers. 

Part  11(B) 

Part  II(B]  requires  the  filing  party  to 
indicate  whether  or  not  the  agreement 
authorizes  the  parties  to  pool  cargoes  or 
revenues,  or  significantly  modifies  an 
agreement  with  such  authority. 
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FartlKQ 

Part  IC)  wq«iw  llie  fliRg  pwty  to 
"  «r  aet  tin  aipwsnmt 
itowtaUiahaaH 


toini  ifwoB  ■r«aaMvtiaa.«r«i|BMiamtly 
■MdifMsan«graea«at-wilii-«Hoh  ■tilhawly. 

Bw.fcgiuuiid  fafonmttoD  to  Ynts  fH  snn  fV 

If  any  question  in  Part  II  is  ans%vered 
'TES**.  t)te  filing  party  is  required  to  complete 
Parts  m.  IV  and  VOI  (in  addition  to 
complptiiqj  Psits  L  II.  VI  mrl  fX,  which  are 
rcf) Hired  to  ve  completed  by  wi  nrrrig  poi'llea). 

"rao  ttnttfunt  ^f  V9pfv  -n  to  w  vmoovoo  in 
ap^M^nate  urMs  a*  de*efTntai4%y4fae 
parties  (such  as  revenue  taaa. 'weigkt  tana, 
measuremeat  tons  or  itadtf).  Bpooify  the  uait 
of  meaflanMflBt  uaed. 

The  ealavut  tiadofa)  for  tke  papMO  of 
Parts  ill  aid  IV  is  to  be  doterminad  by  Ihe 
parties.  The  relevant  tiade^)  may  encompaae 
-the  entixs  ^eograpfak  scope  of  the  agreement, 
or  any  combination  of  U.S.  and  forei^  ports 
or  port  ranges  or  sub-trades  wfthin  the  scope 
of  the  agremient  as  deemed  appropriate  by 
the  pailies.  The  fthng  patty  shonM  cJearty 
identify  the  wteyart  tia^i^t^  naed  for  (he 
|w»p— as^rf  ooMpieting  tboMafMaHan  F«mi. 

Siifr4rarieisiJiiwrt.as<heaoppeofall 
liner  nowBBBla  hBtwean  &aoh  fotsigs 
country  aad«0oA  MA.  port  lanae  within  the 
Boope  *i  liw-^^BWDont.  Each  foreifpi 
couDtry/LL£.port  laqge'pair  should  be  sbown 
sep«rat*ly.  Where  Ike  agreflment  oovars  both 
U.S.  inbound  and  outbound  liner  movesaents. 
inbound  and  outbound  liaer  movements 
should  be  sbown  separately. 

U.S.  port  ranges  are  defined  by  using  the 
Bureau  of  Censns  dassification  of  U.S. 
Coaatri  Bistriets.Hnis.  the  U.S.  port  ranges 

North  AUantic — inolades  ports  along  Die 
eastoB  saaboard  from  tke  noiihem  boaadary 
of  Maine  to4he  aoothem  baundary  of 
Virgiaia. 

Sotith  AtiaaHo — inctades  ports  aktng  tbe 
eastatn  saaboard  from  the  aocthetn  boundary 
of  North  Carolina  to.  but  not  including  Key 
West  Florida.  Also  included  ar«  all  ports -in 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 

C<i/f— Includes  all  ports  along  the  Cdlf  of 
Mexioo  from  Kay  West,  Florida  to 
Browns\ille.  Texas,  inclusive. 

South  Pacific — Includes  all  ports  in  the 
States  of  California  and  Hawaii. 

North  Pacific — ^Inciades  all  ports  in  the 
States  of  Orsrgon.  Washington,  aad  Alaska. 

Great  Lakes — Includes  M  ports  bordering 
upon  the  Great  Lakes  and  their  connecting 
waterways  as  well  as  all  ports  in  the  St»te  of 
New  York  on  the  St  Lawrence  River 

Liner  service  refers  to  a  definite. 
advertised  schedule,  giving  relatively 
freqnent  sailings  at  regular  intervals  between 
specific  U.S.  ports  or  port  ranges  and 
uestgnaled  foreign  ports  or  purl  ranges.  Liner 
vessels  are  defined  as  those  vessels  iised  in  a 
Uner  service.  Liner  cargoes  are  cargoes 
owned  an  liner  ^assets  in  a  liner  serviee.  A 
Uner  operator  is  a  vessel  operating  ocean 
common  carrier  engaged  in  liner  service. 
Liner  movement  is  the  carriage  of  liner  cargo 
by  liner  vpotaien.  The  above  Hnertenns. 
definiliaBi'aBd  daaoriptions  are  oniy  to  be 
used  far  tlw  poipaae  of  the  informatian  Ponn 

Market  share  infermatian  sfaouiri  be 
provided  using  data  for  theaiost  recent 


twelve  (12)  month  pariad  ior'whidi  data  ore 
available.  State  the  period  used.  Identify  all 
units  of  measurement  and  all  sources  of  the 
data.  Data  may  be  estimated.  Indicate  where 
estimates  are  made  aad  desciibe  the  basis  of 
their  derivation. 

Alternative  firter  rmrtrrrgn  defined  asKner 
se^pice ^atween  the  foaeigii  country  speuffiad 
in  Ifae  sabtiude  aadany  Naitk  Aanrioan 
pori(8)  other  than  tkoae  kicated  wttfain  the 
port  range  covered  by  the  sub'trade.  Tbe 
alteraative  liner  roatiag  inajr  serve  Iheaub- 
trade's  porJ(s)  and  interior  pQint(a)  by  way  of 
feeder  service,  transshipment  surface 
carriage  (such  as  mini-landbridge),  or  some 
other  form  of  snbstltnted  transport 
Altematrve  teiar  routing  inclodos  oirfy  Aose 
linar-servioes  which  compete  for  cargoes 
carried  in  the  sub-trade. 

Part  HUM 

IWt  111(A)  requites  tbe  SKngpaHy  to 
provide  the  total  amouat  af  coigo  carried  on 
all  parties' MwBT  vessels  in  each  relevant 
trade  within  the  scope  of  the  agreement  over 
the  most  recent  twelve  flZ)  month  period  for 
which  data  are  avoiiabte. 

PartUVB) 

Part  IIi(B)  requires  the  fiing  party  to 
provide  the  toiai  amount  of  oargo  caraed  on 
all  liner  vessels  (i.e..  both  party  and  non- 
party oaniera)  cfwraliiig  inaaoh  trade 
identified  in  (A)  within  the  scope  of  the 
agraiBntivtiw  awat  ceceat  tvwelve  (12) 
llor  wrfaich  data  are  available. 


Part  111(C) 

Part  IIl(C)  requires  the  filing  party  to 
provide  the  combined  market  share  of  all 
parties 'Operating  in  each  relevant  trade 
wtthinihe  scope  of  the  agreement.  The 
market  share  provided  in  Part  I1I(C]  is  the 
qaotiait  (multiplied  b>'  tOO)  of  the  total 
derived  in  Part  UfA)  divided  by  the  total 
derived  in  Part  U1(B).  The  formula  for 
calculating  market  share  is  as  IoUo  wb: 

The  total  amount  of  caigo  carried  .on  ail 
parties'  liner  vessels  in  each  relevant  trade 
within  the  scope  of  the  agreement  over  the 
most  recent  twelve-month  period  for  which 
data  are  avBilable  djvtdod  by  the  total 
amount  of  cargo  carried -on  all  liner  vessels  in 
each  relevant  trade  within  the  scope  of  the 
agreement  over  the  same  twelve-month 
period:  which  quotient  is  multiplied  by  100. 

^e  relevant  trade(s)  identiried  in  in(A) 
should  be  dearly  identified.  Each  market 
share  calculation  should  be  based  on  cargo 
data  for  identical  relevant  trades.  The  most 
recent  twelve-month  period  for  which  data 
are  available  is  to  be  the  same  period  of  time 
used  both  in  the  calculation  of  the  parties' 
total  liner  cargo  movements  fPart  !fI(A)l  and 
in  the  calculation  of  the  total  sub-trade  liner 
cargo  movements  for  all  liner  operations  (Pari 
U1(B)1. 

Part  I\'IA) 

Part  IV(A)(1)  reifiMfes  the  Tdii^  parly  4o 
provide,  lor  each  relevant  trade  within  Ihe 
scope  af  tbe  agreement,  the  names  ef  all  iiner 
oparatan-wbo  ase  not  parties  to  tbe 
agreement,  and  who  were  offering  liner 
service  in  that  trade  at  the  lime  tbe 
agreement  was  filed  with  the  Commissian. 


tart  fV(A^)  renHisas  the  fiUng  pat^  ta 
provide,  for  each  relevant  trade,  the  nnmasaf 
all  liner  operaters  serviqg  alternative  linar 
routings  who  compete  for  the  cargoes  carried 
by  the  parties. 

Part  IV(AJ13)  requires  the  filing  party  to     ' 
desLi  Hjs  tne  extent  af  the  oompetitioti  oflcfeo 
by  all  new  party  hner  eperatoi*.  inclaAng 
liner  operators  diractly  servteg  the  leievaat 
tiade(s)  mud  liner  operators  serving 
aitomative  kner  rautings.  A -description  «f  the 
extent  of  competition  should  include 
estimates  (or  precise  information  where 
available)  of  aoa-po'ty  1>b^  operator  marhel 
share  (shown  either  for  each  individual 
operator  or  for  all  operators  coHectively). 
Any  evidenoe  of  underutilised  capaotty  tn  the 
alternative  haer  rairtings  may  alao  be 
provided.  B39>lain  how  the  Ron<party  market 
share  was  derived.  Specify  the  unils  ef 
measurement  used  in  the  cateulations. 
Indicate  tbe  Bourc8(s)  used  to  provide  data  or 
estimates. 

Part  IV4B) 

Part  IV(B)(1)  requires  the  filing  party  to 
identify  to  ttieaxteat  known  all  significant 
non-liner  cempetitive  sabstitules  that  are 
available  to  shippers  of  commodities 
historically  transported  by  liner  service 
wtthin  the  scope  of  the  agreement.  Non-liner 
competitive  substitutes  may  include  carriage 
on  a  charter  or  contract  basis  or  on  an 
infaaqaent  irregoiar  basis  by  bulk,  mix 
container/bulk,  breakbulk  or  other  veaaal- 
type  operators.  Such  substitutes  may  also 
include  carriage  by  air  freight  operators  or  air 
passenger  operators  with  available  '"belly 
space"  for  air  freight.  Booh  subitrtulesanay 
provide  service  tea  trade  thraagh  se— s  lonn 
of  substitaled  service  ^.g..  mimlandbridge, 
transshipment  or  feodor  service)  by  way  ef 
ports  within  an  alternative  North  Amerioan 
port  range(8). 

Part  IVfBKZ)  requires  the  filing  party  to 
estimate  the  percentage  of  the  total  amooni 
of  cargo,  historically  carried  in  the  trade  on 
liner  vessels,  that  has  been  carried  by  non- 
liner  competitive  substitutes  over  the  most 
recant  twelve  T12)  month  period  for  which 
data  are  available.  The  intent  of  Part  IV(B)(2) 
is  to  determine  the  amount  af  liner  cargo 
historioally  carried  in  the  trade  that  has  been 
"lost"  to  non-liner  operators.  Identify  all  anils 
of  measurement  and  describe  how  the 
percentage  was  derived.  Identify  the  sources 
used. 

Pitrt  V 

Part  V  is  required  to  be  completed  only  by 
Tiling  parties  whose  agreements  contain 
service  authority,  which  is  defined  as 
including  either  or  both  of  the  following 
authorities  allowing  parties  to  agree  betwaOD 
or  among  themselves:  to  allocate  (or 
otherwise  provide)  tonnage  or  capacity 
between  or  amoog  carriers  in  tbe  relevant 
trade(8):  to  establish  a  schedule  of  ports 
which  each  carrier  will  serve  and.'or  the 
frequency  of  each  carrier's  calls  at  those 
ports.  For  ifae  siagiilar  pu^Mse  af  the 
Information  Form,  "port"  means  the  place 
with  a  harbor  that  an  ocean  carrier  serves 
either  directly  by  oceengoing  -vessel  or 
indirectly  by  feeder  service.  Port  calls  are 
direct  or  indirect  oadls  at  a  port  by  i 
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under  the  direct  operational  control  of  one  or 
more  parties  to  the  agreement 

Part  V(A) 

Part  V(A)  requires  the  filing  party  to 
identify  all  U.S.  ports  expected  to  be  served 
under  this  agreement.  Include  all  U.S.  ports 
expected  to  receive  direct  liner  service  (port 
calls  by  a  party)  and  indirect  liner  service 
(port  calls  by  way  of  some  form  of 
substituted  service  such  as  feeder  service) 
where  those  vessels  are  under  the  direct 
operational  control  of  one  or  more  of  the 
parties  to  the  agreement.  The  identification  of 
other  forms  of  indirect  service  under  the 
agreement,  such  as  intermodal  service  (e.g., 
interior  point  or  minilandbridge)  or 
transshipment  may  be  provided  if  the  parties 
believe  that  such  information  will  assist  and 
expedite  the  Commission's  analysis  of  the 
agreement's  impact  on  service. 

Part  V(B) 

Part  V(B)(1)  requires  the  filing  party  to 
specify  any  party's  reduction  in  frequency  of 
service  to  any  U.S.  port  within  the  scope  of 
the  agreement  where  the  reduction  of  service 
to  that  port  occurs  as  a  result  of  the 
implementation  of  the  agreement.  Reductions 
in  frequency  are  determined  as  follows:  (1) 
for  each  party  and  for  each  U.S.  port  within 
the  scope  of  the  agreement  served  by  that 
party,  determine  total  number  of  port  calls 
over  the  most  recent  twelve  (12)  month 
period  for  which  data  are  available 
(historical  port  call  calculation):  (2)  for  each 
party  and  for  each  U.S.  port  within  the  scope 
of  the  agreement  served  by  that  party, 
estimate  the  total  number  of  port  calls  for  the 
twelve  (12)  month  period  immediately 
following  implementation  of  the  agreement 
(expected  port  call  calculation);  (3)  calculate 
the  difference  between  the  "historical  port 
call  calculation  "  and  the  "expected  port  call 
calculation."  Provide,  for  each  party  and  for 
each  U.S.  port,  the  following  calculations:  the 
"historical  port  call  calculation";  the 
"expected  port  call  calculation";  and  the 
difference  between  those  calculations. 

Part  V(B)(2)  requires  the  filing  party  to 
specify  any  elimination  of  service  to  any  U.S. 
port  within  the  scope  of  the  agreement  that  is 
currently  (at  the  time  the  agreement  is  filed) 
receiving  liner  service  from  any  party  to  the 
agreement  where  the  elimination  of  that  port 
occurs  as  a  result  of  the  implementation  of 
the  agreement.  The  term  "service  to  any  U.S. 
port"  includes  direct  service  by  the  parties 
and  indirect  service  by  way  of  feeder  service. 

Part  VI(A) 

Part  VI(A)  requires  the  filing  party  to 
indicate  whether  or  not  the  agreement  was 
entered  into  as  a  direct  or  indirect  response 
to  any  law.  decree,  rule,  regulation  or  any 
other  governmental  action  promulgated  or 
otherwise  implemented  by  a  foreign 
government.  The  agreement  may,  for 
example,  operate  in  a  context  where  a  foreign 
government  has  promulgated  or  implemented 
certain  cargo  reservation,  cargo  preference  or 
other  cargo  sharing  schemes  that  favor 
national  flag  lines  and  that  require  these 
national  lines  to  be  members  of  a  conference. 
A  direct  response  to  such  governmental 
action  would  be  the  creation  of  a  conference 
agreement  An  indirect  response  to  such 


governmental  action  would  be  the  creation  of 
a  pool  that  facilitates  cargo  sharing  within  a 
conference  even  though  the  pool  was  not  per 
se  required  by  such  governmental  action. 
Moreover,  a  commercial  agreement  that  is  in 
response  to  a  governmental  action  that  was 
itself  in  response  to  the  concerted  actions  of 
other  governments  (for  example,  the 
UNCTAD  Code  of  Liner  Conduct)  would  be 
in  direct  response  to  a  governmental  action 
and  so  require  the  completion  of  Part  VI.  In 
addition,  an  equal  access  agreement 
necessarily  entails  the  involvement  of  a 
foreign  govenmient  in  hner  shipping,  thus 
requiring  the  completion  of  Part  VI. 

Part  VI(B) 

Part  VI(B)  requires  the  filing  party  to 
identify  all  such  laws,  decrees,  rules, 
regulations  or  any  other  foreign  governmental 
actions  that  have  led  to  the  agreement  AU 
such  governmental  actions  should  be 
identified  by  the  type  of  governmental  action 
(e.g.,  a  law.  decree,  memorandmn  order,  etc.), 
the  fiill  legal  title  of  the  governmental  action, 
the  date  that  the  governmental  action  became 
(or  will  become)  effective,  and  the  dale  (if 
specified)  the  governmental  action  will 
terminate.  Part  VI(B)  also  requires  a  detailed 
description  of  the  purpose  and  the  nature  of 
the  governmental  action,  including  all 
requirements  imposed  on  the  parties  by  the 
governmental  action,  and  the  specification  of 
each  provision  in  the  agreement  that  is  a 
direct  or  indirect  response  to  each  such 
governmental  action. 

Part  Vl(C) 

Part  VI(C)  requires  the  filing  party  to 
indicate  whether  or  not  any  law,  decree,  rule, 
regulation  or  any  other  foreign  governmental 
action  identified  in  Part  11(B)  limits  access  to 
the  carriage  of  liner  cargoes  within  the  scope 
of  the  agreement.  Limited  access  to  the 
carriage  of  liner  cargoes  may  be  effected  by 
excluding  certain  liner  operators  or  classes  of 
liner  operators  (e.g.,  by  national  flag  or 
carrier  nationality)  from  the  trade  entirely,  or 
by  reserving  certain  cargoes  for  carriage  by 
certain  liner  operators  or  classes  of  liner 
operators  (e.g.,  by  national  flag  or  carrier 
nationality),  or  by  limiting  the  ports  at  which 
liner  operators  may  call,  or  by  restricting  the 
frequency  of  scheduled  port  cdlls.  or  by  other 
such  measures  that  restrict  the  open 
competition  for  liner  cargoes  within  the  scope 
of  the  agreement  by  liner  operators. 

Part  VI(D) 

Part  VI(D)  requires  the  filing  party  to 
explain  how  access  to  cargoes  carried  by 
liner  operators  is  limited  by  the  sctions  of  a 
foreign  government  as  identified  in  Part 
VI(B).  See  Part  VI(C)  for  examples  of  how 
access  to  cargoes  can  be  limited  by  the 
actions  of  a  government 

Part  VI(E) 

Part  VI(E)  requires  the  filing  party  to 
provide  the  percentage  of  the  total  amount  of 
cargo  carried  on  all  liner  vessels  in  the  trade 
to  which  access  Is  limited  by  a  foreign 
government  The  percentage  is  derived  by 
dividing  the  amount  (if  cargo  in  the  trade  to 
which  access  is  limited  by  a  foreign 
government  by  the  total  amount  of  cargo 
carried  on  all  liner  vessels  in  the  trade  and 


multiplying  the  quotient  by  100.  The  trade  is 
defined  as  the  scope  of  the  agreement  that  is. 
all  foreign  and  domestic  ports  or  port  ranges 
served  under  the  agreement.  The  amount  of 
cargo  can  be  measured  in  revenue  tons, 
weight  tons,  measurement  tons  or  TEU's, 
Specify  which  unit  of  measurement  is  used. 
The  amount  of  cargo  should  be  provided  on 
the  basis  of  the  most  recent  twelve  (12) 
month  period  for  which  data  are  available. 
Where  precise  information  is  not  available, 
best  estimates  may  be  supplied.  Identify 
estimates  by  the  use  of  the  notation  "est." 
indicate  the  sources  of  such  estimates. 

Part  17/ 

The  completion  of  Part  VII  (A)  and  (B)  is 
optional. 

Part  VIJ(A) 

Part  VIl(A)  permits  the  filing  party  to 
indicate  all  benefits  resulting  from  the 
agreement  that  will  accrue  principally  to  the 
parties  as  a  result  of  the  operation  of  the 
agreement  Such  benefits  may  include 
increased  operational  efficiencies  or  other 
reductions  in  costs  that  result  from  the 
implementation  of  the  agreement.  Data  that 
are  necessary  to  substantiate  the  specified 
benefits  should  be  submitted. 

Part  VII(B) 

Part  VII(B)  permits  the  filing  party  to 
indicate  all  benefits  resulting  from  the 
agreement  that  will  accrue  to  shippers  and  to 
U.S.  commerce  generally.  Such  benefits  may 
include  reduced  rate  levels  or  improved 
quality  or  frequency  of  service  that  result 
from  the  operation  of  the  agreement.  Data 
that  are  necessary  to  substantiate  the 
specified  benefits  should  be  submitted. 

Part  VIIl 

Part  VIIl  requires  a  filing  party  that  has 
answered  '"yes"  to  Part  0  (A),  (B)  or  (C)  to 
identify  any  reports,  studies  or  other  research 
that  were  prepared  by  or  for  any  or  all  of  the 
parties  for  the  purpose  of  analysing, 
formulating  or  assessing  the  competitive 
conditions  in  the  relevant  trade(s)  affected  by 
the  agreement  or  the  competitive  impact  of 
the  agreement  on  the  relevant  trade(s) 
affected  by  the  agreement. 

Part  IX(A) 

Part  IX(A)  requires  the  filing  party  to 
provide  the  name,  title,  address,  telephone 
number  and  cable  address  of  a  person  the 
Commission  may  contact  regarding  the 
Information  Form  and  any  information 
provided  therein. 

Part  IX(B) 

Part  IX(B)  requires  the  filing  party  to 
provide  the  name,  title,  address,  telephone 
number  and  cable  address  of  a  person  the 
Commission  may  contact  regarding  a  request 
for  additional  information  or  documents. 

Part  IX(C) 

Part  IX(C)  requires  generally  that  the  filing 
party  sign  and  certify  that  the  information  in 
the  Form  and  all  attachments  and  appendices 
are,  to  the  best  of  the  filing  party's 
knowledge,  true,  correct  and  complete.  The 
filing  party  is  also  required  to  indicate  his  or 
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her  relationship  with  the  parties  to  the 
agreement. 

Fadaral  MuitinM  Commission 

Information  Form  For  Certain  Agreements  By 
or  Among  Ocean  Common  Carriers 


Agreement  Number 

(Assigned  by  FMC) 
Part  1  Agreement  Name:- 


Part  U  Agreement  Type 

(A)  Rate-Fixing  Agreements 

Does  the  agreement  authorize  the  parties  to 
collectively  fix  rates  or  significantly  modify 
an  agreement  with  such  authority? 
Yes  D  No  D 

(B)  Pooling  Agreements 

Does  the  agreement  authorize  the  parties  to 
pool  cargoes  or  revenues  or  signiHcantly 
modify  an  agreement  with  such  authority? 
Yes  D  No  D 

(C)  Joint  Service  or  Consortium 
Agreements 

Does  the  agreement  authorize  a  joint 
service/consortium  arrangement  or 
significantly  modify  an  agreement  with  such 
authority? 
YesDNoD 

If  any  question  in  PART  U  is  answered 
"YES",  complete  PARTS  Ul.  IV.  and  VIII  (in 
addition  to  PARTS  I.  U,  VI,  and  IX  that  are 
required  to  be  completed  by  all  Tiling  parties.) 

Part  in  Market  Share  Information 

(A)  Provide  the  total  amount  of  cargo 
carried  on  all  parties'  liner  vessels  in  each 
relevant  trade  within  the  scope  of  the 
agreement  over  the  most  recent  twelve  (12) 
month  period  for  which  data  are  available. 

(B)  Provide  the  total  amount  of  cargo 
carried  on  all  liner  vessels  in  each  relevant 
trade  within  the  scope  of  the  agreement  over 
the  most  recent  twelve  (12)  month  period  for 
which  data  are  available. 

(C)  Provide  the  market  share  of  all  parties 
in  each  relevant  trade  within  the  scope  of  the 
agreement  over  the  most  recent  twelve  (12) 
month  period  for  which  data  are  available. 
Part  rv  Market  Competition 

(A)  Liner  Competition 

(1)  For  each  relevant  trade  within  the  scope 
of  the  agreement,  provide  the  names  of  all 
liner  operators  not  parties  to  the  agreement, 
currently  offering  service  in  that  trade. 

(2)  Provide  the  names  of  all  liner  operators 
serving  alternative  liner  routings  where  those 
operators  compete  for  cargoes  carried  by  the 
parties  in  the  relevant  trade. 

(3)  Describe  the  nature  and  extent  of  the 
competition  from  the  liner  operators  listed  in 
(A)(1)  and  (A)(2)  above. 

(B)  Non-Liner  Competition 

(1)  Indentify  all  competitive  substitute 
forms  of  transport  other  than  liner  service, 
that  are  available  to  shippers  of  commodities 
historically  transported  by  liner  service  in 
each  relevant  trade  (including,  for  example, 
bulk  carriers,  charter  operators,  or  air  freight 
carriers). 

(2)  Estimate  the  percentage  of  the  total 
amount  of  liner  cargoes  in  each  relevant 
trade,  traditionally  carried  on  liner  vessels. 
that  has  been  carried  by  non-liner  substitute 


forms  of  transport  over  the  most  recent 
twelve  (12)  month  period  for  which  data  are 
available. 

Part  V  Service  to  the  Shipping  Public  Under 
the  Agreement 

(To  be  completed  only  for  those 
agreements  which  have  service  authority.) 

(A)  Proposed  Senice 

Identify  all  U.S.  ports  expected  to  be 
served  by  the  parties  under  this  agreement. 

(B)  Reduced  Sailings 

(1)  Elslimate  the  parties'  reductions  in 
frequency  of  calls  at  each  U.S.  port  within  the 
scope  of  the  agreement. 

(2)  Specify  the  parties'  elimination  of 
service  to  any  U.S.  port  within  the  scope  of 
the  agreement  currently  served  by  any  party. 

Part  VI  Foreign  Government  Involvement  in 
the  Liner  Market 

(A)  Was  this  agreement  entered  into  as  a 
direct  or  indirect  response  to  any  law,  decree, 
rule,  regulation,  or  other  governmental  action 
promulgated  or  implemented  by  a  foreign 
government? 

YesDNoD 

(B)  If  the  answer  to  (A)  is  "YES",  identify 
all  such  laws,  decrees,  rules  regulations  or 
other  governmental  actions  and  specify  all 
provisions  in  the  agreement  that  stem  from 
these  factors. 

(C)  If  the  answer  to  (A)  is  "YES",  do  any  of 
the  above  identified  governmental  actions 
limit  access  to  the  carriage  of  liner  cargoes 
within  the  scope  of  the  agreement? 
YesDNoD 

(D)  If  the  answer  to  (C)  is  "YES",  explain 
how  access  to  liner  cargoes  is  limited  by  the 
foreign  government. 

(E)  If  the  answer  to  (C)  is  "YES",  provide 
the  percentage  of  the  total  liner  cargo  in  the 
trade  to  which  access  is  limited  by  a  foreign 
government.  Explain  the  method  by  which 
the  percentage  was  derived. 

Part  VII  Benefits  of  the  Agreement  (Optional) 

(A)  Indicate  any  benefits  (such  as 
improved  efficiencies  or  other  reductions  in 
transportation  costs)  that  will  accrue 
principally  to  the  parties  as  a  result  of  the 
operation  of  the  agreement.  Provide  the  data 
necessary  to  substantiate  the  above  specified 
benefits. 

(B)  Indicate  any  benefits  (such  as  lower 
rate  levels  or  improved  service  levels)  that 
will  accrue  to  shippers  and  to  U.S.  commerce 
generally  as  a  result  of  the  operation  of  the 
agreement.  Provide  the  data  necessary  to 
substantiate  the  above  specified  benefits. 

Part  VIII  Reports,  Studies  or  Other  Research 

Identify  any  reports,  studies  or  other 
research  that  were  prepared  by  or  for  any  or 
all  of  the  parties  for  the  purpose  of  analyzing, 
formulating  or  assessing  the  competitive 
conditions  in  the  relevant  trade(s)  affected  by 
the  agreement,  or  the  competitive  impact  of 
the  agreement  on  the  relevant  trade(s) 
affected  by  the  agreement. 

Part  IX  Identification  ofPerson(s)  to  Contact 
Regarding  the  Information  Form  and 
Certification  of  Authenticity 

(A)  Identification  of  Contact  Person  

(1)  Name  of  Contact  Person 

(2)  Title  of  Contact  Person 


(3)  Firm  Name  and  Business 

(4)  Business  Telephone  Number 

(5)  Cable  Address   — 


(B)  Identification  of  an  Individual  Located 
in  the  United  States  Designated  for  the 
Limited  Purpose  of  Receiving  Notice  of  an 
Issuance  of  a  Request  for  Additional 
Information  or  Documents  (see  46  CFR 
572.606). 

(1)  Name    

(2)  Title 

(3)  Address 


(4J  Telephone   — 

(5)  Cable  Address   

(C)  Certification 

This  Information  Form,  together  with  any 
and  all  appendices  and  attachments  thereto, 
was  prepared  and  assembled  in  accordance 
with  instructions  issued  by  the  Federal 
Maritime  Commission.  Subject  to  the 
recognition  that,  where  so  indicated, 
reasonable  estimates  have  been  made,  the 
information  is,  to  the  best  of  my  knowledge, 
true,  correct,  and  complete. 

Name  (please  print  or  type) 

Title    

Relationship  with  parties  to  agreement 


Signature 
Date    


|FR  Uoc  S4-29Mn  FIM  ll-14-a4;  8:45  •m) 
WLUNO  COOC  (TSO-OI-M 


46  CFR  Parts  538  and  580 
(Docket  No*.  84-21, 84-23  and  84-24] 

Service  Contracts,  Loyalty  Contracts, 
and  PutHlstiIng  and  Filing  of  Tariffs  by 
Common  Carriers  In  ttie  Foreign 
Commerce  of  ttie  United  States 

AOENCY:  Federal  Maritime  Commission. 
action:  Final  rule. 

summary:  This  Final  Rule  implements 
those  provisions  of  the  Shipping  Act  of 
1984  which  relate  to  the  areas  of  (1) 
service  contracts,  (2)  loyalty  contracts, 
and  (3)  general  tariff  filing  requirements. 
It  amends  and  supersedes  three 
previously  published  Interim  Rules  in 
these  subject  areas  and  consolidates 
them  into  one  Final  Rule. 
EFFECTIVE  DATE:  December  15, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Francis  C.  Humey,  Secretary,  Federal 
Maritime  Commission  1100  L  Street, 
NW.,  Washington,  D.C.  20573.  (202)  523- 
5725. 

SUPPLEMENTARY  INFORMATION:  The 
Shipping  Act  of  1984,  Pub.  L.  98-237.  98 
Stat.  67.  46  U.S.C.  app.  1701-1720  (the 
Act  or  the  1984  Act),  was  enacted  on 
March  20, 1984  and  became  effective  90 
days  later,  on  June  18, 1984.  It 
significantly  alters  the  statutory  scheme 
which  previously  governed  the 
oceanbonye  foreign  commerce  of  the 
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United  States— the  Shipping  Act.  1916 
(46  U.S.C.  app.  801  et  seq.]  (the  1916 
Act),  As  a  result  of  these  changes,  the 
Commission  determined  that  it  would  be 
necessary  to  promulgate  rules  to 
implement  several  provisions  of  the  Act, 
including,  inter  alia,  those  relating  to  (1) 
service  contracts  and  time/volume 
rates,  (2)  loyalty  contracts  and  (3) 
general  tariff  filing  requirements. 

The  Commission  initially  issued  three 
Interim  Rules  covering  these  subjects, 
pursuant  to  the  authority  given  it  by 
section  17  of  the  Act — Docket  No.  84-21 
(service  contracts  and  time/volume 
rates);  Docket  No.  84-23  (loyalty 
.  contracts);  and  Docket  No.  64-24  (other 
foreign  tariff  regulations).  These  Interim 
Rules  also  requested  comments  by  the 
public  and.  as  a  result,  were  commented 
on  by  many  diverse  interests.  The 
Commission  is  now  issuing  Final  Rules 
in  these  three  proceedings.  However, 
since  they  all  relate  to  the  general  area 
of  tariffs  and  are  all  to  be  contained  in  a 
new  Part  580  of  the  Code,  they  ar6 
consolidated  in  this  Rule  and  Part  580  is 
published  in  its  entirety.  The  comments 
to  the  Interim  Rules  will  nonetheless  be 
considered  separately,  and.  therefore, 
the  remainder  of  this  discussion  will  be 
divided  as  follows: 

Port  L  Sorvice  Contracts  and  Tlme/VolunM 
Rates  (S«ctioDS  58a7  and  5M.12)  (Dockat  No. 
84-21] 

Part  n.  Loyalty  Contracts  (Soction  580.16) 
[Dockat  No.  84-23| 

Part  in.  Foreign  Tariff  FiUng  Regulationa — 
General  (Sections  580.0  to  580.8;  580.8  to 
580.11:  580.13  to  580.15)  [Docket  No.  84-24] 

I.  Service  Contracts  and  Time  /Volume 
Rates— Docket  No.  84-21  (Sections  580.7 
and  580.12) 

The  Commission  initiated  Docket  No. 
84-21  on  May  3. 1984.  by  pubUshing  an 
Interim  Rule  (49  FR  18849)  to  implement 
certain  provisions  of  the  1984  Act 
relating  to  service  contracts  and  time/ 
volume  rates.  Interested  persons  were 
given  90  days  to  comment  on  the  rule.  In 
addition,  the  Commission  indicated  that 
concerned  individuals  could  file 
comments  prior  to  the  effective  date  of 
the  Interim  Rule  (June  18, 1984)  if  they 
perceived  serious  difficulties  with  it.  The 
Commission  subsequently  modified  the 
Interim  Rule  on  June  14, 1984,  in 
respons,e  to  these  emergency  comments 
and  solicited  additional  final  comments 
by  August  1, 1984  (49  FR  24701). 

The  Commission  received  17 
additional  final  comments  on  the  Interim 
Rule.  Commenting  parties  or  groups  of 
parties  are:  (1)  Port  of  Oakland:  (2) 
National  Maritime  Council:  (f )  Sea-Land 
Service,  Inc.;  (4)  Tobacco  Association  of 
the  United  States;  (5)  Matson  Navigation 


Company.  Inc.;  (6)  The  Journal  of 
Commerce;  (7)  Chemical  Manufacturers 
Association  (CMA);  (8)  E.I.  du  Pont  de 
Nemours  and  Company  (DuPont);  (9) 
United  States  Department  of 
TransportaHon  (DOT);  (10)  NPS 
International;  (11)  International 
Association  of  NVOCCs  (lANVOCC); 

(12)  Inter-American  Freight  Conference; 

(13)  U.S.  Atlantic  h  Gulf/Australia-New 
Zealand  Conference;  Iberian/U.S.  North 
Atlantic  Westbound  Freight  Conference; 
Greece/U.S.  Atlantic  Rate  Agreement; 

■Italy,  South  France,  South  Spain, 
Portugal/U.S.  Gulf  and  the  Island  of 
Puerto  Rico  (Med-Gulf)  Conference; 
Mediterranean-North  Pacific  Coast 
Freight  Conference;  the  "8900"  Lines;  the 
West  Coast  of  Italy,  Sicilian  and 
Adriatic  Ports/North  Atlantic  Range 
Conference;  and  Marseilles/North 
Atlantic  U.S.A.  Freight  Conference 
(North  Atlantic  Conferences);  (14) 
Pacific  Coast  European  Conference; 
Latin  America /Pacific  Coast  Steamship 
Conference;  and  Pacific  Coast  River 
Plate  Brazil  Conference  (Pacific  Coast 
Conferences):  (15)  Trans-Pacific  Freight 
Conference  of  Japan/Korea;  Japan/ 
Korea-Atlantic  and  Gulf  Freignt 
Conference;  Trans-Pacific  Freight 
Conference  (Hong  Kong);  New  York 
Freight  Bureau:  and  Philippines  North 
America  Conference  (Trans-Pacific 
Conferences);  (16)  Pacific  Westbound 
Conference;  Far  East  Conference:  Pacific 
Straits  Conference;  and  Pacific 
Indonesian  Conference  (Far  East 
Conferences);  and,  (17)  North  Atlantic 
United  Kingdom  Freight  Conference; 
North  Atlantic  French  Atlantic  Freight 
Conference;  North  Atlantic  Continental 
Freight  Conference;  North  Atlantic 
Baltic  Freight  Conference;  Scandinavia 
Baltic/U.S.  North  Atlantic  Westbound 
Freight  Conference;  Continental  North 
Atlantic  Westbound  Freight  Conference, 
North  Atlantic  Westbound  Freight 
Association;  United  Kingdom  &  U.S.A. 
Gulf  Westbound  Rate  Agreement 
Continental— U.S.  Gulf  Freight 
Association;  Gulf-United  Kingdom 
Conference;  Gulf-European  Freight 
Association;  North  Europe — U.S.  South 
Atlantic  Rate  Agreement;  and  U.S.  South 
Atlantic-Europe  Rate  Agreement  (North 
European  Conferences  or  NEC). 

The  following  is  a  section-by-section 
summary  of  the  various  comments 
received  and  the  Commission's 
disposition  of  them.  Any  comment  not 
directly  addressed  here  has  nonetheless 
been  fully  considered  by  the 
Commission.  In  addition,  the 
Commission  has  taken  this  opportunity 
to  make  minor  editorial  changes  in  the 
Final  Rule  for  the  sake  of  greater  clarity. 


Section  580.7(a) — Definitions 
Section  580.7(a)(1)— "Contract  Party" 

Section  580.7(a)(1)  of  the  Interim  Rule 
defines  "contract  party"  as  "a  party 
signing  a  contract  as  shipper  or  ocean 
common  carrier"  and  any  "related" 
entity  "who  may  engage  in  the  shipment 
of  commodities  in  the  trade  covered  by 
the  contract."  The  Inter-American 
Freight  Conference  believes  that  only 
entities  who  have  actually  signed  a 
service  contract  should  be  considered 
contract  parties,  and  the  North 
European  Conferences  suggest  that  all 
entities  weith  any  remote  interest  in  the 
contract  or  relation  to  the  contract 
signatories  be  specifically  named  in  the 
contract.  CMA  suggests  revisions  which 
would  allow  less  than  the  entire 
membership  of  an  organization  to  enter 
into  a  contract. 

The  Commission  has  revised  the 
definition  of  "contract  party"  originally 
proposed,  in  part,  to  resolve  these 
comments.  While  the  designation  of 
contract  parties  is  not  an  essential  term 
subject  to  public  disclosure  under  the 
Act  the  Commission  believes  that  all 
parties  able  to  take  advantage  of  the 
contract  must  be  named  in  the  contract 
itself.  This  will  allow  the  Commission  to 
determine  which  shipments  by  a  carrier 
are  covered  by  a  contract  and  therefore 
entitled  to  a  contract  rate,  and  which 
must  be  charged  the  tariff  rate.  Without 
such  disclosure,  it  would  be  virtually 
impossible  to  enfore  the  tariff  adherence 
requirements  of  the  Act  Accordingly, 
the  Rule  has  been  revised  to  require  that 
all  persons  pr  entities  entitled  to  receive 
or  authorized  to  offer  the  service 
contract's  non-tariff  rates  be  expressly 
named  in  the  contract  as  contract 
parties. 

The  Commission  has  also  taken  this 
opportunity  to  amend  the  definition  of 
"contract  party"  to  take  into  accotmt  the 
fluctuating  membership  which  may 
occur  in  a  shippers'  association.  The 
revision  accompUshes  this  by 
considering  any  member  of  a  shippers' 
association,  regardless  of  whether  it 
joined  or  left  the  association  during  the 
course  of  the  contract  to  be  a  contract 
party  without  having  to  be  specifically 
named  in  the  contract. 

Section  580. 7(a)(2)—  "Geographic  Area  " 

Section  580.7(a)(2)  of  the  Interim  Rule 
defines  "geographic  area"  as  "the 
general  location  from  which  or  to  w^hich 
the  contract  cargo  will  move  in 
intermodal  service." 

The  Inter-American  Freight 
Conference  and  the  North  Atlantic 
Conferences  contend  that  the 
Commission  lacks  the  authority  to 
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require  the  apphcation  of  a  service 
contract  to  any  location  not  actually 
agreed  to  by  the  contract  parties,  a 
result  which  they  believe  occurs  when 
this  definition  is  applied  to  the  contract 
filing  requirements  of  §  580.7(b).  The 
North  European  Conferences  argue  that 
only  the  concise  statement  of  essential 
terms,  and  not  the  service  contract  itself, 
is  required  by  statute  to  include  a 
reference  to  geographic  areas. 

The  Commission  does  not  beUeve  that 
anything  in  these  comments  requires  it 
to  alter  its  definition  of  "geographic 
area."  It  is  taken  directly  from  language 
contained  in  the  legislative  history  to 
the  Act.  See  S.  Rep.  No.  3. 98th  Cong., 
1st  Sess.  31  (1983).  The  confusion  which 
has  arisen  over  its  use  in  the  Interim 
Rule  derives  from  the  fact  that  though  it 
was  only  intended  to  apply  to  the 
statement  of  essential  terms,  it  might 
also  have  applied  to  the  contract  itself. 

Section  5a0.7(b)  requires  service 
contracts  filed  with  the  Commission  to 
state,  among  other  things,  "the  essential 
terms."  Section  580.7(g)(2)  requires  the , 
essential  terms  to  include  "...  the 
origin  and  destination  port  ranges  in  the 
case  of  port-to-port  movements,  and  the 
origin  and  destination  geographic  areas 
in  the  case  of  through  intermodal 
movements."  Taken  together,  in 
conjunction  with  the  definition  of 
"geographic  area,"  these  sections  could 
be  read  to  require  a  broader  statement 
of  scope  in  the  service  contract  than  had 
been  actually  agreed  to  by  the  parties. 
To  clarify  this  situation,  $580.7  is 
amended  in  paragraph  (b)(3)(ii)  to 
provide  that  in  the  context  of  die 
contract  filing  requirements,  the  contract 
need  only  "reflect  the  actual  locations 
agreed  to  by  the  contract  parties." 

However,  as  indicated  above,  the 
statement  of  essential  terms  must  be  set 
forth  in  terms  of  geographic  areas  for 
through  intermodal  movements.  The 
description  of  the  geographic  area  in  the 
statement  of  essential  terms  may,  within 
reason,  be  as  broad  or  as  narrow  as  the 
parties  desire.  Depending  on  the 
circimistances,  "geographic  areas"  might 
be  stated  in  terms  of  countries,  regions, 
states,  counties,  cities,  or  zip  codes.  The 
propriety  of  any  particular  geographic 
area  description  contained  in  an 
essential  terms  publication  in  the  initial 
stages  of  the  implementation  of  this 
Final  Rule  will  have  to  be  determined  on 
an  ad  hoc  basis.  As  further  experience  is 
gained  in  this  area,  section  580.7  may  be 
further  amended  to  reflect  the 
operational  reaUties  of  this  new 
commercial  practice. 

Section  580.7(a)(3)— "Port  Range" 

Comments  similar  to  those  discussed 
above  in  terms  of  "geographic  area" 


were  also  received  concerning  the 
definition  of  "port  range".  The 
commenters  again  assume  that  the 
Commission  is  attempting  to  impose  a 
broader  scope  on  a  service  contract  than 
that  which  may  be  intended  by  th» 
contract  parties.  The  amendment  to 
section  580.7(b)(3)(ii),  discussed  above, 
should  alleviate  these  concerns,  at  least 
with  respect  to  the  contract  filing 
requirement.  The  Commission  continues 
to  believe,  however,  that  the  statement 
of  essential  terms  must  be  in  terms  of 
"port  ranges"  in  the  case  of  port-to-port 
movements  and  that,  in  certain 
instances,  this  may  result  in  a  broader 
scope  than  that  stated  in  the  contract. 
This  is  nonetheless  consistent  with  the 
Congressional  intent  referenced  above. 

Section  580.7(a)(4} — "Service  Contract" 

DuPont  proposes  that  the  definition  of 
"service  contract"  include  a  statement 
that  they  are  contract  carriage 
arrangements  and  not  common  carriage. 
The  North  European  Conferences 
suggest  that  the  definition  allow  for  a 
"fixed  portion"  of  a  shipper's  cargoes 
and  provide  antitrust  immunity  for  such 
arrangements. 

The  definition  of  "service  contract"  in 
the  Interim  Rule  is  taken  directly  from 
the  Act  and  will  not  be  modified.  In  any 
event  DuPont's  suggestion  would  not 
appear  to  be  legally  feasible,  because 
the  Act's  service  contract  concept 
appears  to  contain  elements  of  common 
carriage. 

NEC's  suggestion  would,  in  effect, 
convert  a  service  contract  to  a  "loyalty 
contract"  as  that  term  is  defined  by  the 
Act  (46  U.S.C.  app.  1702(14)).  It  would  be 
inconsistent  with  Congress'  treatment  of 
loyalty  contracts  elsewhere  in  the  Act 
(46  U.S.C.  app.  1709(b)(9))  and  will  not 
therefore  be  adopted. 

Section  580.7(a)(5)— "Shipper" 

The  definition  of  "shipper"  is  also 
derived  directly  from  the  Act  and  will  be 
retained.  We  will,  however, 
accommodate  the  suggestion  of  the 
Inter-American  Freight  Conference  and 
include  a  definition  of  "shippers' 
association"  in  the  Final  Rule  for 
purposes  of  consistency. 

Section  580.7(a)(6)— 'Time/Volume 
Rate" 

Section  580.7(a)(6)  of  the  Interim  Rule 
defines  a  "time/volume  rate"  as  "a 
freight  rate  published  in  a  tariff  which 
must  vary  with  the  volume  of  cargo 
offered  or  freight  revenues  received  over 
a  specified  period  of  time." 

The  North  European  Conferences 
express  concern  over  use  of  the  words 
"must  vary",  which  they  interpret  as 
meaning  that  a  time/volume  rate  must 


vary  internally — i.e.  it  must  be  offered 
on  a  sliding  scale — and  if  it  merely 
varies  from  other  tariff  rates,  only  in 
that  it  is  based  on  a  volume  of  cargo 
over  time,  it  is  subject  to  rejection.  In 
addition,  noting  that  the  word  "freight" 
is  not  used  in  the  Act,  they  state  that  the 
Commission  has  not  offered  any  reason 
for  making  a  distinction  between 
"freight  rates"  and  "rates."  The  Inter- 
American  Freight  Conference  offers  an 
alternative  definition  for  "time/volume 
rate",  and  also  suggests  that  it  and 
section  580.7(1),  which  relates  to  the  use 
of  time/volume  rates,  be  moved  to  the 
tariff  filing  sections  of  Part  580. 

The  Commission  agrees  with  this 
latter  point  and  is  redesignating  Interim 
Rule  SS  580.7(a)(6)  and  580.7(1)  as 
sections  580.12(a)  and  580.12(b), 
respectively,  in  the  Final  Rule.  In 
addition,  the  Commission  believes  that 
the  definition  proffered  by  the  Inter- 
American  Freight  Conference  may  serve 
to  accommodate  NEC's  comment  and 
otherwise  clarify  any  ambiguity  which 
may  have  been  inherent  in  the  Interim 
Rule's  definition  of  "time/volume  rate." 
We  are  therefore  adopting  it. 

Section  580.7(b) — Contract  Filing 
Requirements 

The  North  European  Conferences 
suggest  that  the  Commission  allow  the 
optional  filing  of  service  contracts 
involving  exempted  commodities 
referenced  in  section  8(c)  of  the  Act 
While  there  does  not  appear  to  be  any 
legal  barrier  to  allowing  the  filing  of 
service  contracts  involving  exempted 
commodities  on  an  optional  basis  by  an 
individual  carrier,  conferences' 
authority  to  enter  into  and  file  such 
contracts  is  not  as  clear.  The  issue  is 
whether  Congress'  exemption  of  certain 
commodities  precludes  concerted  rate 
action  on  those  commodities  with  or 
without  antitrust  immunity.  That  issue 
will  be  made  the  subject  of  a  separate 
proceeding.  At  this  point,  conferences 
may  file  service  contracts  on  exempt 
commodities,  at  their  option.  However, 
this  is  permitted  without  prejudice  to 
any  subsequent  Commission 
determination  of  the  legality  of  such 
practices. 

Permitting  such  contracts  to  be  filed, 
but  then  exempting  them  from  the 
otherwise  applicable  regulatory 
requirements  could,  however,  lead  to 
discrimination  between  similarly  ' 

situated  shippers  and  allow  potential 
abuse  of  the  filing  and  publication 
process.  Therefore,  although  the 
Commission  will  permit  the  optional 
filing  of  exeaspted-commodity  contracts, 
the  Final  Rule  is  amended  to  make  it 
clear  that  all  other  regulatory 
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requirements  applicable  to  non-exempt 
service  confracts  will  apply  to  such 
filings. 

As  mentioned  above  in  the  context  of 
"geographic  area"  and  "port  range", 
S  580.7(b)  will  also  be  modified  to  make 
clear  that  the  only  locations  which  must 
be  included  in  the  service  contract  are 
those  actually  agreed  upon  by  the 
contracting  parties. 

We  have  also  modified  the  numbering 
system  to  be  used  in  the  filing  of  service 
contracts.  These  changes  will  enable  the 
Commission  to  more  properly  fulfill  its 
responsibilities  under  the  Act.  The  Final 
Rule  will  require  that  the  filing  carrier  or 
conference  assign  each  service  contract 
a  unique  number  bearing  the  prefix 
"SC";  and  reference  the  appHcable 
essential  terms  "publication"  and  the 
specific  "set"  of  essential  terms  (which 
are  to  be  identified  by  the  prefix  "ET") 
within  the  identified  publication.  This 
was  done  for  two  purposes:  To  permit 
potential  shippers  to  accurately  identify 
the  specific  "set"  of  essential  terms  in 
which  they  may  have  an  interest;  and  to 
enable  the  Commission  to  distinguish 
among  several  contracts  with  the 
identical  essential  terms. 

Section  580.7(b)(5)  of  the  Interim  Rule 
requires  that  carriers  and  conferences 
identify,  in  each  service  confract  the 
shipment  records  which  will  be 
maintained  to  support  the  contract.  The 
North  Atlantic  Conferences  contend  that 
the  maintenance  of  shipment  records  for 
service  contracts  is  inequitable,  because 
the  requirement  is  imposed  only  on 
shipments  moving  under  service 
confracts.  We  believe  the  record 
maintenance  requirement  is  necessary 
to  the  effective  and  efficient 
administration  and  enforcement  of  the 
service  contract  system.  If  the  need 
arises,  these  records  will  enable  the 
Commission  to  ascertain  whether  a 
particular  confract  has  been  used  as  a 
device  to  rebate  or  grant  other  unlawful 
rates  or  concessions.  This  requirement 
should  serve  to  provide  valuable 
competitive  safeguards  to  both  carriers 
and  shippers.  In  addition,  it  does  not 
appear  to  be  particularly  burdensome  to 
the  carriers.  "The  Commission's  previous 
regulations  applicable  to  time/volume 
confracts  contained  a  similar 
requirement  which  was  promulgated  to 
assure  that  records  would  be  available 
to  verify  that  the  terms  of  the  contract 
were  met.  It  did  not  appear  to  cause  any 
particular  difficulties  in  practice. 

If  any  burden  exists  with  respect  to 
the  maintenance  of  records,  it  more 
likely  arises  from  the  related 
requirement  that  such  records  be 
maintained  by  a  U.S.  resident  agent. 
This  is  discussed  below  in  the  context  of 
section  580.7(k). 


Section  580.7(c) — Confidentiality 

The  North  European  Conferences 
submit  that  service  confract 
amendments  should  be  afforded  the 
same  confidential  treatment  as  service 
contracts  and  that  S  580.7(c)  should  be 
amended  accordingly.  The  Commission 
notes  that  to  the  extent  a  confract 
amendment  alters  an  essential  term  of  a 
service  confract  it  would  not  be 
permitted  under  paragraph  (d)(i}  of  this 
section.  Amendments  to  non- 
consequential  terms  of  a  service 
confract  are  permissible,  and  should  be 
filed  with  the  Commission  for 
informational  purposes.  The 
Commission  will  accord  such 
amendments  the  same  confidential 
treatment  which  the  original  confract 
received.  Section  580.7(c)  has  been 
revised  to  make  this  clear. 

Section  560.7(d)— Contract  Amendments 

Section  580.7(d)  states  that 
amendments  to  service  confracts  will  be 
treated  as  new  confracts  for  the 
purposes  of  the  filing  and  publication 
requirements.  In  addition,  this  section 
provides  that  no  new  confract  may 
retroactively  modify  the  terms  or  effects 
of  a  previously  filed  confract 

DuPont  and  CMA  propose  that  only 
amendments  to  the  essential  terms  of  a 
service  confract  be  considered  new 
confracts.  They  further  suggest  that  the 
reference  to  "publication"  requirements 
should  be  changed  to  "availabiUty 
requirements"  to  avoid  any  confusion 
with  general  tariff  concepts  and  to  more 
closely  frack  the  language  of  the  Act.  In 
addition,  CMA  proposes  a  change  to 
clarify  that  confract  amendments  do  not 
terminate  the  original  confract. 

The  North  European  Conferences 
express  difficulty  in  understanding  the 
basis  for  {  580.7(d),  which  they  believe 
serves  to  restrict  service  confract 
amendments.  They  nonetheless  offer 
changes  in  the  wording  of  the  section  to 
ameliorate  what  they  perceive  to  be 
detrimental  consequences  of  the  Interim 
Rule. 

In  light  of  these  comments,  the 
Commission  has  made  several  changes 
in  S  580.7(d)  of  the  Interim  Rule.  In  the 
first  place,  the  Commission  agrees  that 
the  only  modifications  to  a  service 
confract  which  should  be  of  any  concern 
are  those  which  modify  an  essential 
term  of  the  confract.  Modifications  to 
non-essential  terms  are  of  little 
consequence  but  should  nonetheless  be 
filed  with  the  Commission  for 
informational  purposes.  The 
Commission  does  not  believe,  however, 
that  modifications  to  essential  terms  of 
a  service  confract  should  be  permitted 
during  the  duration  of  the  confract 


because  they  could  potentially  affect  the 
rights  of  other  similarly  situated 
shippers.  For  instance,  if  a  shipper  was 
{inable  to  meet  its  cargo  volume 
commitment  under  a  confract  and  the 
parties  agreed  to  lower  that  amount 
during  the  term  of  the  confract  this 
coidd  discriminate  against  another 
shipper  who  was  not  able  to  take 
advantage  of  the  confract  during  its 
initial  30-day  offering,  because  of  the 
volume  of  cargo  originally  required  to  be 
committed  but  who  could  have  done  so 
under  the  lower  minimum.  Also,  the 
contract  parties  could  agree  to  alter  the 
geographic  areas  or  port  ranges  covered 
by  the  contract  thereby  including 
similarly  situated  shippers  who  were  not 
included  under  the  original  confract. 
These  situations  could  be  exacerbated  if 
the  non-contract  shipper  had  already 
shipped  all  or  a  substantial  portion  of  its 
cargo  prior  to  the  time  of  the 
modifictions  and  is,  therefore,  no  longer 
able  to  take  advantage  of  the  altered 
terms.  The  Conmiission  has  concluded 
that  the  best  approach  to  avoid  such 
situations  is  to  prohibit  any  modification 
to  an  essential  term  during  the  term  of 
the  confract 

The  parties  remain  free,  however,  to 
mutually  agree  to  terminate  the  contract 
at  any  time  during  its  term.  If  they  take 
such  action,  and  the  minimum  quantity 
has  not  been  met  the  cargo  previously 
carried  under  the  contract  must  be 
rerated  according  to  the  otherwise 
applicable  tariff  rates  in  effect  at  the 
time  of  the  shipments  (unless  the 
confract  provides  a  different  procedure). 
This  procedure  would  be  similar  to  the 
carrier's  or  conference's  basic  measure 
of  damages  if  the  shipper  did  not  meet 
the  quantity  term  of  the  confract  and 
there  was  no  mutually  agreed 
termination.  Section  580.7(d)(iii)  further 
recognizes,  however,  that  the 
confracting  parties  may,  pursuant  to 
S  580.7(g)(2)(vii),  set  forth  in  thefr  initial 
confract  specific  terms  to  govern 
situations  in  which  the  "volume 
requirement"  may  not  be  met 

Section  580.7(e}— Transmittal  of  Service 
Contracts 

DuPont  suggests  that  the  Interim  Rule 
be  amended  to  allow  carriers  and 
conferences  to  aiuiotate  the  iimer 
envelope  (containing  the  service 
confract)  for  the  purpose  of  identifying 
the  number  assigned  to  the 
corresponding  statement  of  essential 
terms.  This  would  allegedly  obviate  the 
need  to  compare  the  confract  with  the 
filed  essential  terms. 

While  the  Commission  has  made 
certain  amendments  in  this  provision,  it 
did  so  in  order  to  clarify  and  streamline 


Fadaral  Ra^atar  /  Vol.  49,  No.  222  /  Tbur«day  November  15.  1964  /  Rules  and  Regulationi 


the  adiiiiiistrative  proceMing  of  service 
contracts  and  related  statements  of 
essential  terms.  However,  contracts 
must  still  be  omipared  with  filed 
essential  terms  to  ensure  that  the 
statement  of  essential  terms  contains  a 
concise  statement  of  all  of  the  essential 
terms  of  the  contract(8).-The 
Commission  cannot  rely  on 
representations  on  an  envelope  to  meet 
its  statutory  responsibilities. 

The  Final  Rule  will  protect  the 
contents  of  eadi  envelope  containing  a 
service  contract  by  limiting  the  amount 
of  information  on  such  envelope  to  the 
statement  "This  Envelope  Contains  a 
Confidential  Service  Contract"  The 
Commission  cannot  maintain  the 
confidentiality  of  any  contract 
transmitted  by  any  other  procedure.  If  a 
filing  party  fails  to  utilize  the  specific 
|Nt>cedures  contained  in  this  section,  the 
confidentiality  of  the  contract  could 
inadvertently  be  compromised. 

Section  590.7(f) — Return  of  Contracts 

Section  580  J(f)  of  the  Interim  Rule 
permits  the  Commission  to  return  a 
service  contract  if  its  provisions  are  not 
substantiated  by  reference  to  its 
statement  of  essential  terms.  In  addition. 
S  58a7(j)  of  the  Interim  Rule  allows  the 
rejection  of  a  statement  of  essential 
terms  which  fails  to  conform  to  any  of 
the  requirements  of  the  Rule. 

As  an  initial  matter,  the  North 
European  Conferences  question  the 
Commission's  authority  to  return  or 
reject  service  contract  filings,  lacking 
express  statutory  authority  to  do  so.  We 
believe  that  a  carefully  circumscribed 
return  and  rejection  procedure  falls 
within  the  ambit  of  the  Act's  rulemaking 
authority  in  section  17,  because  such 
procediues  are  necessary  for  the 
enforcement  and  implementation  of 
section  8(c)  of  the  Act.  Without  such  a 
procedure,  contracts  or  statements  of 
essential  terms  which  are  contrary  to 
the  Act  or  the  Commission's  regulations 
could  remain  m  effect  for  a  considerable 
period  of  time  before  being  challenged. 
This  would  not  only  subvert  the 
purposes  of  the  service  contract 
provision,  but  would  also  substantially 
affect  the  rights  of  similarly  situated 
shippers. 

The  Commission  has  determined, 
however,  to  treat  its  return  and  rejection 
procedures  in  one  section  for  purposes 
of  clarity  and  uniformity.  Within  15  days 
of  filing,  the  Commission  can  return  a 
contract  or  statement  of  essential  terms 
which  does  not  conform  to  the 
requirements  of  paragraph  (b)  or  (g)  of 
(  580.7.  When  it  does  so.  the 
Commission  will  provide  a  written 
explanation  of  its  reasons.  Parties  then 
have  15  days  to  refile  the  document  and 


the  Commission  can  then  reject  it  if  it 
continues  to  fail  to  conform.  This 
procedure  should  satisfy  various 
concerns  raised  by  CMA.  the  |oumal  of 
Commerce,  Nationeil  Maritime  Coimcil. 
North  European  Conferences,  Trans- 
pacific Conferences  and  Pacific  Coast 
Conferences. 

We  have  not  adopted  the 
recommendation  of  CMA  that  the 
contract  rate  should  apply  to  shipments 
made  prior  to  ret\im  or  rejection, 
regardless  of  whether  the  contract  or 
statement  of  essential  terms  is  "cured" 
and  refiled.  The  otherwise  applicable 
tariff  rate  must  be  charged  in  such 
situations  where  rejected  terms  or 
returned  contracts  are  not  cured  and 
refiled.  Any  other  procedure  would 
unduly  favor  contract  parties  who  fail  to 
adhere  to  the  requirements  of  the  Act  to 
the  disadvantage  of  competing  carriers 
and  shippers  and  would  operate  to  the 
detriment  of  similarly  situated  shippers 
not  fortunate  enough  to  be  the  first 
shipper  signatory  of  a  contract. 

The  Commission  will  exercise  its 
return  and  rejection  procedure  only 
during  a  Umited  15-day  review  period. 
Moreover,  this  procedure  will  apply  in 
situations  involving  significant 
deficiencies  in  contract  and  essential 
terms  provisions,  as  suggested  by  the 
Inter-American  Freight  Conference. 

Section  560.7(g)— Publication  of 
Essential  Terms 

Section  58a  7(g)(1) 

Section  580.7(g)(1)  of  the  Interim  Rule 
requires  that  the  essential  terms  of  all 
service  contracts  be  filed  with  the 
Commission  and  be  made  available  to 
the  general  public  in  tariff  format.  In 
addition,  this  provision  requires  that  the 
essential  terms  be  made  available  to  all 
shippers  or  shippers'  associations  which 
are  similarly  situated  under  the  same 
terms  and  conditions  for  no  less  than  30 
days  from  the  date  of  filing. 

The  Intei^American  Freight 
Conference  proposes  that  the  phrase 
"schedule  of  essentia!  terms"  be 
substituted  for  "publication  of  essential 
terms",  and  that  the  heading  of 
S  580.7(g)  be  changed  to  "Essential 
Terms".  It  also  suggests  that  the  first 
sentence  of  S  580.7(g)(1)  (which  requires 
the  essential  terms  to  be  filed  with  the 
Commission)  be  deleted,  because 
S  580.7(h)  requires  a  summary  of 
essential  terms  to  be  filed  with  the 
Commission  and  is  allegedly  more  in 
keeping  with  the  Act's  requirement  that 
"a  concise  statement  of  essential  terms 
shall  be  filed  with  the  Commission." 

Du  Pont  would  add  the  words  "A 
concise  statement  oP'  at  the  beginning  of 
S  580.7(g)(1).  This  suggested  change  is 


intended  to  reflect  the  statutory 
language  quoted  above  and  to 
distinguish  between  the  "concise 
statement  of  essential  terms",  which  is 
available  to  the  general  pubhc,  and  the 
"essential  terms"  themselves,  which  are 
to  be  made  available  to  all  similarly 
situated  shippers.  To  the  extent 
possible,  these  suggestions  are 
incorporated  in  the  Final  Rule. 

The  North  European  Conferences 
propose  that  the  essential  terms 
publication  requirement  of  S  580.7(g)  be 
revved  to  provide  carriers  or 
conferences  with  the  option  of  filing  a 
copy  of  the  underlying  service  contract, 
minus  the  name  of  the  shipper,  in  lieu  of 
a  concise  statement  of  its  essential 
terms.  NEC  further  submits  that,  if  such 
an  option  is  exercised,  there  would  be 
no  reason  to  reject  an  essential  terms' 
filing  on  the  grounds  that  it  did  not 
include  a  term  "essential"  to  the 
contract. 

The  Conunission  is  not  adopting  this 
proposal.  First,  section  8(c)  of  the  Act 
clearly  requires  that  "each  contract  shall 
be  filed  with  the  Commission"  and  "at 
the  same  time  a  concise  statement  of  its 
essential  terms  shall  be  filed  with  the 
Commission  and  made  available  to  the 
general  public  in  tariff  format". 
(Emphasis  added).  This  contemplates 
that  initially  two  distinct  documents  a^ 
to  be  submitted  to  the  Commission 
simultaneously— one,  a  contract,  and 
the  other,  a  summary  of  the  contract's 
essential  terms  in  tariff  format.  In 
addition,  as  explained  above  in  the 
discussion  of  geographic  areas  and  port 
ranges,  the  concise  statement  of 
essential  terms  may,  in  certain 
instances,  be  geographically  broader 
than  the  locations  stated  in  the  contract. 
Lastly,  a  brief  summary  of  essential 
terms  will  be  easier  for  prospective 
shippers  to  review  and  will  facilitate  the 
administration  of  the  service  contract 
system  generally  and  the  possible  future 
computerization  of  such  data.  To  the 
extent  that  a  service  contract  meets  all 
the  essential  terms'  format  requirements 
and  is  appropriately  stated  in  terms  of 
geographic  areas  or  port  ranges,  it  could 
be  submitted,  minus  the  shipper's  name, 
in  lieu  of  a  statement  of  essential  terms. 
The  Trans-Pacific  Conferences  oppose 
S  580.7(g)(1)  which  requires  a  carrier  or 
conference  entering  into  a  service 
contract  to  execute  a  similar  contract, 
under  the  same  essential  terms,  with 
any  and  all  similarly  situated  shippers 
and  shippers'  associations  which 
approach  the  carrier  or  conference 
within  the  first  30  days  after  the 
essential  terms  are  filed.  They  contend 
that  such  a  requirement  is  contrary  to 
the  Act  and  impractical  under  normal 
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operating  conditions.  They  read  section 
8(c)  of  the  Act  as  mandating  merely  that 
the  statement  of  essential  terms  must  be 
m&de  available  to  the  general  public  and 
that  a  copy  of  those  terms  must  be  made 
separately  available  to  any  shipper 
similarly  situated  who  specifically 
requests  it.  They  do.|iot  believe, 
however,  that  they  are  required  to 
accord  those  identical  essential  terms  to 
other  shippers. 

The  Commission  rejects  the 
contention  that  a  carrier  or  conference 
which  enters  into  a  service  contract  has 
only  to  provide  a  copy  of  its  essential 
terms  to  any  similarly  situated  shipper 
who  requests  it  There  is  nothing  in  our 
review  of  the  Act  or  its  legislative 
history  which  supports  this  position. 
Section  8(c]  makes  it  clear  that  carriers 
must  make  a  concise  statement  of 
essential  terms  available  to  the  general 
public,  but  that  "those  essential  terms 
shall  be  available  to  all  shippers 
similarly  situated."  This  latter 
requirement  means  more  than  providing 
similarly  situated  shippers  with  an 
opportunity  to  view  a  copy  of  the 
essential  terms.  If  it  meant  only  that  it 
would  be  redundant  given  the  preceding 
requirement  that  a  concise  statement  of 
essential  terms  be  made  available  "to 
the  general  public." 

The  House  Merchant  Marine  and 
Fisheries  Committee  put  the  publication 
requirement  for  essential  terms  in  its 
proper  context  when  it  noted: 

It  is  hoped  that  the  requirement  that  a 
service  contract's  essential  terms  be  Hied 
publicly  so  that  those  terms  are  available  to 
all  other  shippers  who  may  wish  to  use  them, 
will  preserve  an  important  element  of  the 
common-carriage  concept  that  the  bill  is 
based  on. 

H.R.  Rep.  No.  53,  98th  Cong.,  Ist  Sess.  17 
(1983). 

The  Commission  believes  that  section 
8(c)  requires  a  carrier  which  enters  into 
a  service  contract  to  enter  into  similar 
contracts  with  other  similarly  situated 
shippers  if  they  desire  the  same 
essential  terms.  This  requires,  of  course, 
the  exercise  of  sound  business  judgment 
on  the  part  of  the  carrier.  However,  if  a 
carrier  chooses  to  induce  business  by 
means  of  a  service  contract  it  should  be 
prepared  to  offer  the  same  essential 
terms  to  other  similarly  situated 
shippers. 

The  Commission  will  not  attempt  here 
to  establish  the  limits  of  a  carrier's  or 
conference's  obligations  under  a  service 
contract.  Nor  will  it  attempt  to  define 
what  constitutes  a  similarly  situated 
shipper.  These  are  matters  which  are 
more  appropriately  resolved  on  a  case- 
by-case  basis. 


Section  58a7(g)(2)(iv)— Contract  Rates 

Section  580.7(g)(2)(iv)  requires  the 
statement  of  essential  terms  to  include 
"the  contract  rate,  rates  or  rate 
schedule,  including  any  additional  or 
other  charges  (viz.  surcharges,  terminal 
handling  charges,  etc.)  that  apply." 

CMA  objects  to  this  provision  on  the 
ground  that  it  is  an  unwarranted 
expansion  of  the  statutory  term  "line- 
haul  rate,"  which  it  believes  is  all  that 
need  be  included.  Whatever  the 
definition  of  "line-haul  rate"  may  be 
(and  it  is  not  defined  in  the  statute),  it  is 
clear  from  the  legislative  history  that 
this  essential  term  was  meant  to 
encompass  "all  compensation  to  be 
paid"  under  a  service  contract.  S.  Rep. 
No.  3,  g8th  Cong.,  |st  Sess.  31,  32  (1983). 
The  Commission's  refinement  of  the 
term  "line-haul  rate"  is  thus  fully 
supported  and,  moreover,  should  serve 
to  provide  all  shippers  the  requisite 
information  they  will  need  in  order  to 
make  an  informed  and  intelligent 
decision  concerning  a  service  contract 

The  Commission  has  modified 
S  580.7(g)(2)(iv)  to  incorporate  Sea- 
Land's  suggestion  that  conditions  and 
terms  of  service  or  operation  or 
concessions  which  in  any  way  affect 
such  rate  or  charge  be  disclosed.  In 
addition,  we  have  adopted  Matson's 
suggestion  that  retroactive  price 
adjustments  based  on  experienced  costs 
be  allowed,  if  the  method  of  determining 
such  adjustments  is  disclosed  in 
advance  in  the  service  contract  and  the 
statement  of  essential  terms. 

Section  580.7(g)(2)(v)—Term  of  Contract 

Section  580.7(g)(2)(v)  of  the  Interim 
Rule  requires  the  statement  of  essential 
terms  to  include  "the  effective  date, 
period,  and  expiration  date  of  the 
contract"  The  North  European 
Conferences  contend  that  the  essential 
terms'  publication  need  only  disclose 
the  "term  of  the  contract"  'The 
Conunission  has  accepted  this 
suggestion. 

Section  580. 7(g)(2)(viii)— Deviation 

Section  580.7(g)(2)(viii)  of  the  Interim 
Rule  requires  a  clear  description  in  the 
statement  of  essential  terms  of  any 
circumstances  which  will  permit 
deviations  from  the  contract  terms. 
CMA  views  this  provision  as  an 
unwarranted  expansion  of  the  essential 
terms  which  are  specified  in  the  Act  and 
suggests  that  it  be  deleted.  The  North 
European  Conferences  object  to 
subsection  (viii](D)  which  permits  "other 
deviations  from  the  terms  of  the 
contract."  NEC  contends  that  the  phrase 
"other  deviations"  is  too  vague,  that  the 
word  "deviations"  is  incorrectly 


employed,  and  diat  such  a  catch-all 
provision  is  unnecessary  to  carry  out  the 
Act. 

Admittedly,  section  8(c)  of  the  Act 
does  not  expressly  include  a  deviation 
provision  in  its  list  of  seven  "essential 
terms."  However,  the  Commission  does 
not  consider  its  deviation  provision, 
{  580.7(g)(2)(viii),  to  be  an  "essential 
term"  separate  and  apari  from  those  set 
forth  in  the  statute.  Rather  it  relates 
back  to  those  essential  terms  and  states 
that  if  they  cu«  subject  to  chcuige  for  any 
reason,  that  fact  should  be  made 
apparent  Any  contractual  provision 
which  can  alter  an  essential  term  based 
on  future  events  is  a  necessary  part  of 
the  essential  term  which  it  affects.  Any 
other  interpretation  would  undermine 
the  purpose  for  essential  terms 
publication  and  frustrate  the 
requirement  that  such  terms  be  made 
available  to  "similarly  situated 
shippers."  The  Commission  will 
therefore  continue  to  require  the 
statement  of  essential  terms  to  include 
any  deviations  that  may  affect  those 
terms. 

Moreover,  we  do  not  believe  that  the 
term  "other  deviations"  is  vague  or 
tmcertain.  A  similar  provision  was 
included  in  the  Commission's  earlier 
time/volume  rule  and  apparently 
engendered  no  confusion  or  difficulty.  It 
is  intended  to  be  a  catch-all  provision  so 
that  the  contracting  parties  have  the 
maximum  amount  of  flexibility  to  meet 
their  commercial  needs. 

Section  580.7(h)— Form  and  Filing  of 
Essential  Terms     „ 

The  Journal  of  Commerce  suggests 
that  carriers  and  conferences  be 
allowed  to  publish  essential  terms' 
publications  for  both  export  and  import 
trades.  It  believes  that  such  a  procedure 
would  make  it  easier  for  the  public  and 
interested  persons  to  determine 
applicable  rates.  The  Journal  of 
Commerce  notes  that  it  provides  a 
computerized  tariff  watching  service 
which  would  be  better  served  by 
separate  essential  terms  publications. 
We  will  not  adopt  its  suggestion.  It  is  the 
Commission's  intent  that  a  carrier  or 
conference  have  only  one  publication 
containing  its  essential  terms.  However, 
this  publication  may  be  divided  by  trade 
areas  or  any  other  way  the  carriers  or 
conferences  see  fit  Requiring 
statements  of  essential  terms  to  be 
included  in  one  publication  reduces  the 
number  of  essential  terms'  pubUcations 
and  minimizes  the  scope  of  any  inquiry 
to  ascertain  whether  a  carrier  or 
conference  has  any  essential  terms  in 
which  a  shipping  party  might  be 
interested. 
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Section  580.7(h)(3)  requires  all 
essential  terms'  filings  to  be  "printed  on 
yellow  paper  using  black  ink."  The 
North  European  Conferences  would 
amend  this  provision  to  provide  that  the 
essential  terms'  publication  be  legibly 
printed  in  black,  without  using  yellow 
paper.  The  yellow  paper  requirement 
was  designed  to  facilitate  mail  sorting  of 
essential  terms'  publications  and  thus 
permit  their  prompt  review.  The 
experience  gained  in  the  last  90  days 
has  reinforced  our  belief  that  the 
requirement  is  workable  and  useful.  It 
is,  therefore,  retained.  The  Commission 
is,  however,  incorporating  the 
suggestion  of  NEC  concerning 
clarification  of  the  printing  "in  black" 
rather  than  "using  black  ink."  This  wiU 
permit  the  filing  dP  documents  printed 
other  than  with  black  ink  (a^.. 
photocopies). 

Section  580.7(bM5)  is  amended,  as 
suggested  by  NEC  to  require  cross- 
references  only  in  the  graeral 
commodity  tariff  that  applies  in  the 
particular  area  covered  by  the  essential 
terms.  In  so  doing,  we  reject  CMA's 
suggestion  that  the  requirement  for 
cross-referencing  be  repealed  altogether. 
Tariff  cross-references  are  necessary  for 
users  of  tariffs  to  identify  all  possible 
applicable  rates. 

The  Commission  is  also  adding  a 
requiremrat  that  the  essential  terms  of  a 
service  contract  or  contracts  be 
identified  by  an  essential  terms'  number 
in  the  governing  essential  terms 
publication,  rather  than  a  service 
contract  number.  Because  it  is 
anticipated  that  numerous  contracts 
may  be  executed  under  the  same 
essential  terms,  it  is  necessary  to 
differentiate  and  identify  which 
contracts  correspond  to  the  appropriate 
essential  terms.  See  also,  our  discussion 
above  on  8  58a7{b). 

Section  5d0.7fi} — Transmittals  of 
Essential  Terms  Publications 

Section  5fl0.7(i)  sets  forth  procedures 
for  the  transmittal  of  concise  statements 
of  essential  terms.  It  is  silent,  however, 
on  the  timing  of  such  filings  vis-a-vis  the 
filing  of  service  contracts.  The  Journal  of 
Commerce  suggests  the 
contemporaneous  transmittal  of  a 
service  contract  with  its  statement  of 
essential  terms.  This  approach  is 
consistent  with  the  statutory  language 
that  a  concise  statement  of  essential 
terms  be  filed  with  the  Commission  "at 
the  same  time"  a  service  contract  is  filed 
with  the  Commission.  'Hie  Commission 
is  amending  section  580.7(1)  accordingly. 

Section  58a  7(k)— Resident  Agent 

Section  580.7(k)  of  the  Interim  Rule 
requires  every  common  carrier  and 


conference  to  designate  a  United  States 
resident  representative  to  maintain 
contract  shipment  records  for  a  period 
of  five  years  from  completion  of  each 
contract.  The  North  Atlantic 
Conferences  and  the  Trans-Pacific 
Conferences  oppose  this  provision,  on 
the  grounds  that  it  is  burdensome,  will 
result  in  duplication  and  increased 
costs,  is  not  directly  supported  by  the 
Act  and  may  conflict  with  foreign  non- 
disclosure statutes.  The  Trans-Pacific 
Conferences  also  contend  that  the 
Commission  already  possesses 
sufficient  means  to  ensure  that  service 
contracts  comport  with  the  Act  and  that 
users  of  service  contracts  should  not  be 
burdened  with  requirements  not 
applicable  to  others.  They  also  note  that 
the  Commission  previously  rejected  a 
proposal  to  require  the  maintenance  of 
all  self-pricing  records  in  the  United 
States.  Lastly,  the  North  Atlantic 
Conferences  recommend  that,  because 
of  the  impact  of  a  U.S.  recordkeeping 
requirement  on  inbound  conferences, 
which  mainly  conduct  their  shipping 
transactions  abroad,  the  Commission 
should,  if  a  recordkeeping  requirement  is 
retained,  permit  inbound  conferences  to 
designate  a  representative  abroad. 

The  Commission  has  determined  to 
delete  the  U.S.  recordkeeping 
requirement  Experience  gained  under 
our  prior  time/volume  contract  rules, 
which  contained  a  similar  provision, 
does  not  reveal  a  compelling  necessity 
for  this  requirement  at  least  at  this  time. 
Its  primary  purpose  was  to  aid  the 
Commission  in  its  enforcement  efforts. 
However,  the  Commission  should  be 
able  to  obtain  such  records  through 
normal  processes,  if  needed,  on  a  case- 
by-case  basis,  ff  the  Commission 
encounters  any  difficulties  in  obtaining 
such  information,  it  will  consider 
reimposing  the  U.S.  recordkeeping 
requirement 

Carriers  and  conferences  must,  of 
course,  retain  whatever  records  they 
deem  sufficient  to  support  their 
contractual  arrangements  (so  identified 
pursuant  to  i  580.7(b)(3Kvi)  of  this  Rule) 
and  should  do  so  for  at  least  the  five- 
year  statute  of  limitations  period 
contained  in  section  13(f)(2]  of  the  Act. 
However,  such  records  need  not  be 
maintained  in  the  United  States.  Section 
580.7(j)  of  the  Final  Rule  reflects  this 
requirement. 

Section  580.7(1)— Time/Volume  Rates 

As  mentioned  above,  this  section  and 
the  definition  of  "time /volume  rate"  in 
|580.7(a)(e)  will  be  redesignated 
S9  580.12(b)  and  580.12(a),  respectively. 

Two  commenters  object  to  the 
advance  enrollment  requirement 
whereby  a  shipper  utilizing  a  time/ 


volume  rate  must  notify  the  offering 
carrier  prior  to  tendering  any  shipments. 
The  Pacific  Coast  Conferences  believe 
that  such  a  requirement  might  preclude 
multiple-level  time/volume  rates  which 
automatically  apply  a  second  tier,  lower 
rate  once  a  given  volume  has  been 
achieved.  The  North  European 
Conferences  contend  that  the  word 
"enrolbnent"  implies  that  there  is  only 
one  acceptable  method  of  administering 
a  time/volume  rate  offering.  They 
further  contend  that  adequate  notice  of 
shipper  participation  could  be  provided 
by  means  other  than  "enrollment."  - 

We  do  not  believe  that  a  notice 
requirement  for  a  shipper  intending  to' 
utilize  a  time/volume  rate  is  either 
unwarranted  or  impractical.  It  is  difficult 
to  conceive  how  carriers  will  know 
when  to  apply  the  lower  rate  unless 
informed  by  the  shipper  that  it  intends 
to  use  it.  The  Commission  further 
believes  that  even  with  such  a 
requirement,  multiple-level  time/volume 
rates  are  still  feasible,  assuming  some 
initial  notification  is  provided.  The 
Commission  did  not  intend  the  word 
"enrollment"  to  serve  as  a  limitation  on 
the  methods  by  which  a  shipper  can 
notify  a  carrier  of  its  intention  to  use  a 
time/volume  rate.  It  is  therefore 
amending  \  580.7(1)  (now  9  580.12(b)(3)) 
to  eliminate  any  confusion  which  may 
exist 

The  Northern  European  Conferences 
also  object  to  the  requirement  that  time/ 
volume  rates  "remain  in  effect  without 
amendment  for  the  term  specified." 
They  view  this  requirement  as 
inconsistent  with  the  tariff  provisions  of 
the  Act  and  the  Commission's  tariff 
filing  rules.  They  concede,  however,  that 
it  would  be  inappropriate  to  allow  a 
time/volume  tariff  filing  to  be  amended 
to  reduce  or  terminate  the  term,  if  it  is 
being  used  by  at  least  one  shipper. 

It  was  not  our  intention  to  require  a 
time/volume  rate  offering  to  remain  in 
effect  in  a  tariff  for  the  full  term  if  such 
an  offering  has  not  been  accepted  by  a 
single  shipper.  However,  the 
Commission  continues  to  believe  that 
once  a  shipper  gives  notice  that  it  is 
tendering  cargo  under  a  time/volume 
rate  offering,  the  terms  of  that  offering 
may  not  be  amended  during  the  term 
specified. 

CMA  proposes  that  the  record  of  a 
shipper's  notice  of  its  intention  to  use  a 
time/volume  rate  should  be  maintained 
for  at  least  one  year  after  the  shipper 
has  ceased  to  use  the  rate.  We  find  this 
suggestion  to  have  merit  and  to  impose  a 
minimal  burden  on  the  carriers. 
However,  in  order  to  be  consistent  with 
the  retention  requirements  for  service 
contracts  and  the  relevant  statute  of 
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limitations  (46  U.S.C  app.  1712(f)(2)),  the 
Commission  is  going  to  impose  a  five- 
year  shipper-notice  retention 
requirement  and  additionally  require 
that  shipment  records  supporting  the 
time/volume  rate  be  maintained  for  this 
period  of  time. 

Lastly,  the  Trans-Pacific  Conferences 
propose  that  records  supporting  a  time/ 
volume  rate  be  identified  in  a  manner 
similar  to  that  by  which  the  shipment 
records  regarding  service  contracts  must 
be  identified  pursuant  to  section 
S80.7(b)(5)  of  the  Interim  Rule,  i.e.,  that 
the  parties  identify  which  shipment 
records  will  be  used  to  support  the 
contract  They  believe  that  such  a 
requirement  will  ensure  accountability 
and  aid  the  Commission  in  its 
enforcement  efforts. 

There  is  merit  to  placing  a  similar 
record  identification  requirement  on 
both  service  contracts  and  time/volume 
rates.  The  Conunission  has,  therefore, 
decided  to  amend  its  time/volume  rate 
provision  to  require  the  identification  of 
the  shipment  records  which  will  be 
maintained  to  support  application  of  a 
time/volume  rate.  Such  an  identification 
can  easily  be  made  in  the  context  of  the 
time/volume  rate  offering  in  the  carrier 
or  conference  tariff  and  should  impose 
little  burden  on  shippers  or  carriers. 

General  Comments 

A.  Thirty  Day  Notice 

In  the  preamble  to  the  Interim  Rule, 
the  Commission  suggested  the 
possibility  of  requiring  a  3G-day  advance 
notice  requirement  for  the 
implementation  of  service  contracts  as 
an  alternative  to  return  or  rejection  of 
defective  filings  after  their  effective 
date.  The  ten  parties  that  filed 
comments  on  this  issue  were  divided  as 
to  which  method  was  less  disruptive  of 
commercial  arrangements  and  whether 
the  Commission  was  authorized  by  law 
to  implement  such  proposals. 

Neither  the  30-day  notice  procedure 
nor  the  rejection  procedure  is  based 
upon  an^xpress  statutory  provision. 
Either  would  have  to  rely  upon  the 
general  rulemaking  authority  of  section 
17  of  the  Act  on  the  basis  that  such 
procedures  are  necessary  to  enforce  the 
requirements  of  section  8(c].  One  other 
alternative  is  to  abandon  both  and  rely 
upon  the  reactive  enforcement  methods 
of  sections  11  and  13  of  the  Act.  Given 
these  alternatives,  the  Commission  has 
determined  that  a  carefully 
circumscribed  return  and  rejection 
procedure  is  the  best  method  of  ensuring 
that  service  contract  filings  will  meet  the 
requirements  of  the  Act  with  minimal 
commercial  disruption. 


B.  Minimum  Quantity  Guidelines 

The  Tobacco  Association 
recommends  that  the  Commission 
establish  guidelines  on  minimum 
quantities  eligible  for  contract  rates  to 
prevent  unreasonable  preference  being 
given  to  any  one  industry.  The 
Commission  rejects  this  suggestion. 
First,  the  Commission  does  not  possess 
the  empirical  economic  data,  at  this 
time,  upon  which  it  could  promulgate 
such  guidelines.  More  importantly,  such 
action  would  appear  contrary  to  the 
fundamental  Congressional  policy 
underlying  the  Act  that  commercial 
interests  be  given  maximum  flexibility 
in  arriving  at  their  business 
arrangements.  Cases  of  discrimination 
can  be  dealt  with  on  an  ad  hoc  basis. 
Any  shipper  who  believes  it  has  been 
unlawfully  disadvantaged  has  remedies 
under  the  Act  and  may  file  a  complaint 
with  the  Commission. 

C  Time/Volume  Contracts 

Under  the  1916  Act  the  Commission 
had  permitted  the  use  of  time/volume 
contracts  by  common  carriers  by  water 
and  had  issued  regulations  governing 
their  use  (46  CFR  536.7).  The  May  3, 1984 
Interim  Rule  continued  to  permit  the  use 
of  time/volume  contracts  by  "common 
carriers"  and  separately  permitted  the 
use  of  service  contracts  by  "ocean 
common  carriers."  This  position 
engendered  much  opposition  from  those 
filing  emergency  comments  on  that  Rule, 
prior  to  its  June  18,  effective  date.  In 
response  to  these  comments,  the 
Commission  revised  the  Interim  Rule  an 
June  14, 1984  to  inter  alia,  treat  time/ 
volume  contracts  as  a  fonn  of  service 
contract  No  separate  provision  was 
made  concerning  the  use  of  time/volume 
contracts.  The  net  result  of  this  action  is 
that  non-vessel-operating  common 
carriers  (NVOCC'  s  or  NVO's),  which  do 
not  meet  the  definition  of  "ocean 
common  carrier",  are  no  longer  able  to 
offer  time/volume  rates  on  a  contractual 
basis.  They  can,  however,  continue  to 
offer  time/volume  rates  in  their  tariffs 
pursuant  to  the  June  14, 1984  Interim 
Rule  and  section  8(b)  of  the  Act. 

Several  conmienters  support  this 
position,  contending  that  service 
contracts  are  the  only  type  of  volume 
contracting  authorized  by  the  Act  and 
that  time/volume  contracts  have  been 
subsumed  within  the  concept  of  service 
contract  because  they  implicitly,  if  not 
explicitly,  include  a  carrier  service 
commitment  to  carry  at  least  the 
minimum  volume  within  the  contract 
period.  One  commenter  also  notes  that 
NVO's  by  definition,  do  not  operate  any 
vessels  and,  therefore,  are  in  no  position 
to  offer  any  meaningful  service 


commitment  as  a  quid  pro  quo  for  a 
volume  commitment 

lANVOCC  and  NFS  Internationa!,  an 
NVOCC  challenge  the  Commission's 
treatment  of  time/volume  contracts. 
NTS  argues  that  the  Conunission  erred 
in  equating  time/volume  contracts  with 
service  contracts,  because  the  former  do 
not  contain  any  service  commitments 
while  the  latter  do.  It  submits  that 
nothing  in  the  Act  requires  the 
Conunission  to  eliminate  NVO  time/ 
volume  contracting  and  points  to  the 
absence  of  any  useful  legislative  history 
on  this  issue.  NFS  concedes  that 
ultimately  this  is  a  policy  issue  and  not 
a  legal  one,  but  contends  that  policy 
considerations  support  continued  time/ 
volume  contracting  by  NVO's.  This 
conunenter  concludes  that  the 
Commission  should  republish  its  time/ 
volume  regulations  previously  in  effect 
under  the  1916  Act  and  make  them 
applicable  to  both  ocean  common 
carriers  and  NVO's.  Alternatively,  NFS 
suggests  that  the  Commission  could  limit 
the  use  of  time/volume  contracts  to 
NVO's.  The  L\NVOCC  essentially 
reiterates  NPS'  comments. 

As  noted  above,  the  Commission's 
May  3  Interim  Rule  treated  service 
contracts  and  time/volume  contracts  as 
separate  and  distinct  forms  of  volume 
contracting  but  attempted  to  apply 
similar  regulatory  treatment  to  them. 
The  Commission's  June  14  amendment 
altered  this  position  by  treating  time/ 
volume  contracts  as  a  form  of  service 
contract  and  thereby  deleted  any 
reference  to  time/volume  contracts  in 
the  Rule.  This  decision  was  not  made 
with  the  purpose  of  denying  to  NVO's 
the  ability  to  offer  time/volume  contract 
arrangements.  Rather,  it  was  arrived  at 
because  the  Conunission  became 
convinced  that  what  was  previously 
known  as  a  time/volume  contract  was 
nothing  mora  than  a  type  of  service 
contract  This  decision  was  further 
influenced  by  its  conclusion  that 
Congress  has  only  authorized  service 
contracts  and  time/volume  rates  under 
the  1964  Act 

Section  8(b)  of  the  Act  tided  "Time- 
Volume  Rates,"  permits  rates  in  tariffs 
to  vary  with  the  volume  of  cargo  offered 
over  a  specified  period  of  time.  Section 
8(c),  tided  "Service  Contracts,"  allows 
ocean  common  carriers  and  conferences 
to  enter  into  service  contracts  with 
shippers  or  shippers'  associations. 
Nothing  else  in  die  Act  expressly 
authorizes  any  other  volume 
arrangements.'  Nor  is  there  any 


■The  ComaiMtai't  May  S  Intwtai  Riik  ralM  on 
the  deflnitiaii  tt  *1oyahy  coairKt"  (mcUm  1(14))  m 
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discussion  in  the  legislative  history  of 
the  Act  which  specincally  mentions 
time/volume  contracts  or  would  support 
the  concept  of  time/volume  contracts  as 
separate  and  distinct  from  service 
contracts.  Thus,  a  reading  of  the  statute 
and  its  legislative  history  indicates  that 
Congress  contemplated  but  two  types  of 
volume  arrangements — time/volume 
rates,  which  are  set  forth  in  tariffs  and 
are  not  based  upon  any  contractual 
arrangement  between  the  shipper  and 
carrier,  and  service  contracts,  which  are 
not  tiled  in  tariffs,  and  are  based  on 
reciprocal  commitments  by  both  the 
carrier  and  the  shipper. 

This  position  is  supported  by  the 
language  of  other  provisions  of  the  Act. 
For  instance,  a  shippers'  association  is 
defined  in  section  3(24]  as  "a  group  of 
shippers'  that  consolidates  or  distributes 
freight  on  a  nonprofit  basis  for  the 
members  of  the  group  in  order  to  secure 
carload,  truckload,  or  other  volume 
rates  or  service  contracts".  (Emphasis 
added),  tf  Congress  had  intended  that 
time /volume  contracts  be  offered  as  a 
separate  category  of  volume  contracting, 
it  would  surely  have  provided  shippers' 
associations  the  opportunity  to  avail 
themselves  of  such  arrangements. 
However,  under  the  definition,  as 
written,  shippers'  associations  would  be 
precluded  from  entering  into  time/ 
volume  contracts. 

Sections  10(b)(1)  through  10(b)(4) 
require  common  carriers  to  adhere  to 
the  rates  and  charges  in  their  "tariffs" 
and  "service  contracts."  *  Time/volume 


■D  indication  that  Congresa  recognized  the  concept 
of  a  time/volume  contracL  In  view  of  the  other 
•tatutory  provisioni  diacusted  below,  the 
Cooimiaaioa  no  longer  draws  this  inference.  It  ia 
important  to  note,  however,  that  section  3(14)  is  the 
only  reference  in  the  statute  or  its  legislative  history 
to  time/volume  "contracts."  That  reference  in 
aaction  3(14)  to  a  "contract  based  upon  time-volume 
rate*"  may  be  to  nothing  more  than  the  arrangement 
which  ariae*  from  a  time/volume  rate  offering  in  a 
tariff.  In  any  event,  whatever  Congress  may  have 
meant  by  a  "contract  baaed  upon  time-volume 
rates,"  it  waa  doing  so  in  the  context  of  contracts 
offered  by  ocaan  common  carrien  and  not  NVO's. 
*  Section  10(b)  states  in  pertinent  part 
No  common  carrier,  either  alone  or  in  conjunction 
with  any  other  person,  directly  or  indirectly:  may — 

(1)  charge,  demand,  collect  or  receive  greater, 
leaa.  or  different  compenaation  for  the 
transportation  of  property  or  for  any  service  in 
connection  therewith  than  the  ratea  and  charge* 
that  are  shown  in  its  tariffs  or  service  contracts; 

(2)  rebate,  refund  or  remit  in  any  manner,  or  by 
any  device,  any  portion  of  its  rates  except  in 
accordance  with  its  tariffs  or  service  contracts; 

(3)  extend  or  deny  to  any  person  any  privilege, 
coDceaaion.  equipment  or  facility  except  in 
accordance  with  its  tariffs  or  service  contract*; 

(4)  allow  any  person  to  obtain  transportation  for 
property  at  less  than  the  rates  or  charges 
*«tabliahed  by  the  carrier  in  its  tariff  or  service 
contract  by  mean*  of  false  billing,  falae 
daaaification.  false  weighing,  falae  measurement,  or 
by  any  other  unjust  or  unfair  device  or  meana. 
(Emphasis  added). 


contracts  are  not  separately  identified 
or  treated.  As  a  result,  if  time/volume 
contracts  were  allowed  as  a  separate 
form  of  volume  contracting,  it  is  possible 
that  they  would  not  be  subject  to  these 
constraints,  which  go  to  the  essence  of  a 
common  carrier's  obligations  to  the 
public. 

Moreover,  section  109(b)(6)  prohibits 
any  common  carrier  from  engaging  in 
any  unfair  or  unjustly  discriminatory 
practice  in  the  matter  of  rates,  cargo 
classifications,  and  cargo  space 
accomodations.  Likewise,  section 
10(b](ll)  prohibits  cuiy  undue  or 
unreasonable  preference  or  advantage 
to  any  particular  person,  locality,  or 
description  of  traffic  in  any  respect 
whatsoever.  What  is  notable  about  both 
of  these  provisions  is  that  they  contain 
an  express  exception  for  service 
contracts.  This  reflects  a  Congressional 
recognition  that  service  contracts  would 
perforce  favor  some  shippers,  and  might 
discriminate  as  to  rates  or  cargo 
classification,  or  provide  distinct 
preferences  or  advantages.  See  H.R. 
Rep.  No.  eOO,  98th  Cong.,  2d  Sess.  40 
(1984).  A  similar  exception  was  not 
made  for  time/volume  contracts,  which 
are  just  as  inherently  discriminatory. 
This  leads  us  to  conclude  that  Congress 
did  not  contemplate  the  separate 
availability  of  time/volume  contracts 
under  that  name.  Even  assuming  it  did, 
however,  it  is  clear  that  such  contracts 
would  soon  run  afoul  of  these 
proscriptions. 

It  has  been  argued  that  the  reason  a 
time/volume  contract  is  different  from  a 
service  contract  is  that  the  former 
contains  no  service  commitment  while 
the  latter  does.  The  Commission  cannot 
accept  this  contention  and  moreover 
believes  that  its  interpretation  may 
explain  Congress'  silence  on  the  matter 
of  time/voltime  contracts — it  also 
considered  them  subsumed  within  the 
definition  of  a  service  contract. 

Under  the  Commission's  prior  time/ 
volume  rule,  a  time/volume  rate  was 
defined  as  "[a]  rate  conditioned  upon 
the  shipment  of  a  specific  or  minimum 
quantity  of  cargo  over  a  set  period  of 
time,  implementation  of  which  is 
accomplished  pursuant  to  the  terms  of  a 
time/volume  contract  *  *  *."46CFR 
536.2(p).  However,  any  such  contract 
had  to  provide,  either  explicitly  or 
implicitly,  basic  service  commitments  on 
the  carrier's  part.  The  carrier  had  to 
provide  the  space  necessary  to  meet  the 
shipper's  volume  commitment  and  had 
to  continue  to  operate  in  the  trade  for 
the  duration  of  the  contract.  If  a  carrier 
failed  to  meet  these  obligations,  the 
shipper  would  have  a  remedy  at  law  for 
breach  of  contract.  Time /volume 


contracts  as  previously  recognized  by 
the  Commission  thus  fit  into  the 
definition  of  service  contract  contained 
in  the  1984  Act.  Whether  explicitly  or 
implicitly  stated,  it  is  clear  that  there 
were  definite  carrier  service 
commitments  tmder  a  time/volume 
contract.  There  is  no  meaningful 
difference  between  a  service  contract 
and  a  time/voltune  contract;  the  latter  is 
simply  a  sub-category  of  the  former.* 

Any  contrary  conclusion  would  be 
inconsistent  with  Congress'  treatment  of 
independent  action  and  its  relation  to 
service  contracts.  Congress  gave 
conferences  the  authority  to  limit  or 
prohibit  the  use  of  service  contracts  and 
also  exempted  such  contracts  from  the 
mandatory  right  of  independent  action, 
since  they  were  not  required  to  be  filed 
in  tariffs.  All  conference  agreements, 
however,  had  to  provide  their  members 
independent  action  on  any  rate  or 
service  item  required  to  be  filed  in  a 
tariff,  on  not  more  than  10  days'  notice. 
It  the  Commission  were  to  permit  all 
common  carriers  to  offer  time/volume 
contracts  in  lieu  of  or  in  competition 
with  service  contracts,  the  situation 
could  arise  where  carriers,  through  the 
use  of  time/volume  contracts  (to  which 
independent  action  would  apply]  could 
do  indirectly  what  Congress  has  not 
authorized/them  to  do  directly. 

The  Cocftmission  is  not  unmindful  of 
the  concerns  raised  by  MPS  and 
lANVOCC.  However,  the  Commission  is 
constrained  by  the  Act  and  is  in  no 
position  to  provide  solely  for  NVO's 
something  Congress  saw  fit  to  deny 
them.  In  any  event,  NVO's  still  have  the 
option  of  offering  time/volume  rates, 
governed  by  the  provisions  of  this  Rule. 
Lastly,  the  Commission  notes  that  even 
if  time/volume  contracts  were 
permitted,  it  is  likely  that  NVO's  would 
have  difficultly  offering  them,  given  their 
implicit  service  commitments  and  the 
fact  that  NVO's  have,  by  definition,  no 
meaningful  service  to  commit  and  no 
control  over  the  underlying  carrier's 
schedules,  capacity,  or  services  in  a 
particular  trade. 


*  While  NVO's  may  have  offered  time/volume 
contracts  under  the  Commission's  previous  rule, 
they  had  no  actual  service  to  commit  since  they  do 
not  actually  operate  vessels  as  ocean  common 
carriers,  ffowever,  that  earlier  rule  had  coupled  the 
concept  of  time/volume  rate  with  time/volume 
contract — a  carrier  could  net  offer  one  without 
entering  into  the  other.  Even  though  they  had  no 
service  to  commit,  NVO's  were  forced  by 
circumstances  to  enter  into  time/volume  contracts 
with  shippers.  The  1964  Act  expressly  rectifle*  this 
anomaly  by  permitting  time/volume  rates  by  any 
common  carrier  (including  NVO's)  but  restricting 
service  contracts  to  ocean  common  carriers  who 
have  the  requisite  service. 
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n.  Loyalty  Cootracta— Docket  Na  M-29 
(Sectioo  sao.16) 

On  May  17, 1984,  the  Commission 
published  an  Interim  Rule  (49  FR  20817) 
in  Docket  No.  84-23  governing  loyalty 
contracts  (or  dual  rate  contracts,  as  Uiey 
were  referred  to  under  1916  Act 
regulation  (46  CFR  Fart  538]].  The 
purpose  of  the  Interim  Rule  was  to 
implement  section  10(b](9]  of  the  1984 
Act  (46  U.S.C.  app.  1709(b](9])  which 
states  that: 

(b)  No  common  carrier,  either  alone  or  in 
conjunction  with  any  other  person,  directly  or 
indirectly,  may — 

(9)  Use  a  loyalty  contract,  except  in 
conformity  with  the  antitrust  laws;* 

The  Interim  Rule  deleted  the 
Commission's  regulations  governing 
"dual  rate  contracts"  in  46  CFR  Part  536 
and  added  a  new  provision  to  the 
Commission's  tariff  filing  regulations  in 
46  CFR  Part  536  (now  46  CFR  Part  580) 
reading  as  follows: 

§  S36.16    Loyalty  Contracts 

(a)  A  sample  of  any  loyalty  contract,  as 
defined  in  this  part,  must  be  filed  in  the 
applicable  tarifT  together  with  rules  which  set 
forth  the  scope  and  application  of  the 
contract  system. 

(b)  Every  sample  loyalty  contract  and 
applicable  rule  filed  for  inclusion  in  a  tariff 
under  paragraph  (a)  of  this  section  shall 
make  specific  reference  to  a  Business  Review 
Letter,  issued  pursuant  to  28  CFR  i  50.K, 
indicating  no  objection,  to  the  use  of  that 
contract.  A  copy  of  the  Business  Review 
Letter  shall  be  simultaneously  furnished  to 
the  Commission's  Director.  Bureau  of  Tariffs. 
Failure  to  comply  with  these  requirements 
will  result  in  the  rejection  of  the  contract  and 
the  applicable  rules  pursuant  to  |  536.10(d). 

(c)  The  use  of  any  loyalty  contract  in  effect 
prior  to  )une  18, 1984  shall  be  prohibited  after 
September  18, 1984  unless  supported  by  a 
Business  Review  Letter  issued  ptirsuant  to  28 
CFR  S0.6.  Such  Business  Review  Letter  shall 
be  fiunished  to  the  Director,  Bureau  of 
Tariffs. 

The  Interim  Rule  became  effective  on 
I  una  18, 1984  and  interested  persons 
were  provided  60  days  to  comment  on 
the  Rule.  Prior  to  the  Interim  Rule's 
effective  date,  "emergency"  comments 
were  received  from  Admiral  R.A.  Ratti, 
Chemical  Manufacturers  Association, 
and  Trans-Pacific  Freight  Conference  of 
japan/Korea  and  )apan/Korea-AtIantic 
and  Gulf  Freight  Conference  (TPFCJ/K). 


*  "Loyalty  contract"  ia  deftated  in  section  3(14)  of 
the  Act  (and  in  the  Commisaioa's  tariff  rules  at  46 
CI''R  560.24k))  as: 

'   *  *  a  contract  with  an  ocean  common  carrier 
or  conference,  other  than  a  service  contract  or 
irontract  based  upon  time-volume  rates,  by  which  a 
shipper  obtains  lower  rate*  by  committing  all  or  a 
Fixed  portion  of  it*  cargo  to  that  carrier  or 
conference. 


The  Commission  published  a  response 
to  the  "emergency"  comments  on  June 
14, 1984  (49  FR  24696),  in  which  It 
restated  its  earler  interpretation  of  the 
Act  as  it  applied  to  loyalty  contracts 
and  affirmed  the  Interim  Rule. 

Ten  additional  comments  were  filed 
between  the  effective  date  of  the  Interim 
Rule  and  the  close  of  the  comment 
period.  The  Coimcil  of  European  ft 
Japanese  National  Shipowner's 
Associations  (CENSA),  the  National 
Maritime  Council  (NMC).  TPFCJ/K  and 
the  Gulf  Freight  Conference,  and  U.S. 
Atlantic  &  Gulf/ Australia  New  Zealand 
Conference,  et  al.  (USA&G/A-NZ) 
generally  oppose  the  Interim  Rule.  Sea- 
Land  Service,  Inc.  favors  the  Rule  with 
some  modifications.  The  Department  of 
Justice  (DO)),  the  Department  of 
Transportation,  and  Coming  Glass 
Works  generally  support  the  Rule  as 
written,  and  the  Tobacco  Association  of 
United  States  favors  elimination  of  all 
loyalty  contracts.* 

USA&G/A-NZ,  TPFCJ/K  and  CENSA 
argue  that  the  Commission,  as  the 
agency  charged  with  enforcement  of  the 
1984  Act  is  responsible  for  enforcing 
section  10(b)(9).  They  believe  that  the 
Commission's  reliance  on  a  Business 
Review  Letter  (BRL]  improperly 
delegates  enforcement  of  section 
10(b)(9]  to  DOJ.  These  parties  further 
submit  that  the  Commission  has  the 
necessary  expertise  to  deal  with  the 
antitrust  issues  which  will  arise  under 
section  10(b)(9). 

USA&G/A-NZ,  TPFCJ/K  and  CENSA 
point  out  that  a  BRL  only  states  DOJ's 
current  enforcement  intentions  and  does 
not  determine  whether  the  proposed 
activity  is  contrary  to  the  antitrust  laws. 
Accordingly,  they  argue  that,  by  relying 
on  the  BRL,  the  Commission  is  appljring 
the  wrong  standard  to  determine 
whether  carriers  and  conferences  are  in 
compliance  with  section  10(b)(9). 

CENSA  further  contends  that  carriers 
and  conferences  do  not  have  the  burden 
of  proving  that  they  fall  within  the 
exception  to  section  10(b)(9). 
Accordingly,  it  believes  that  the 
Commission  cannot  even  require 
carriers  and  conferences  to  obtain  BRL's 
before  entering  into  loyalty  contracts 
with  shippers. 

CENSA  and  TPFCJ/K  also  submit  that 
the  Commission  has  no  summary  tariff 
rejection  authority  for  substantive 
violations  of  the  1984  Act,  including  a 
violation  of  section  10(b)(9).  They  argue 
therefore  that  a  loyalty  contract  may 
only  be  rejected  after  notice  and 


opporttmity  for  hearing.  USA&G/A-NZ. 
TPFCJ/K  and  CENSA  interpret  the 
Interim  Rule  as  providing  no  appeal 
ftom  denial  of  a  BRL  and  no  opportunity 
for  hearing  under  the  procedure 
contemplated  by  the  Interim  Rule.  Sea- 
Land  concurs  with  these  observations 
and  suggests  that  carriers  and 
conferences  be  permitted  to  either  file,  a 
BRL  or  prove  in  a  bearing  that  no 
antitrust  violation  exists  by  use  of  a 
particular  loyalty  contract. 

In  supporting  the  Interim  Rule,  DO| 
argues  that  the  Rule  fully  comports  with 
the  1984  Act,  properly  reflects 
applicable  antitrust  law,  and  that  its 
promulgation  met  all  appropriate 
statutory  procedures.  With  respect  to 
the  prospect  of  its  issuance  of  the  BRL't 
contemplated  by  die  Rule.  DOJ  advises 
that: 

Such  a  favorable  business  review  will  be 
likely  where  the  Department  is  presented 
with  a  unilateral  loyalty  contract  involving 
but  a  single  carrier  that  does  not  poMeas 
significant  market  power.  A  favorable 
business  review  letter  will  not  be  issued, 
however,  for  existing  and  future  loyalty 
contracts  of  conferences  or  groups  of 
competitors,  because  the  Department  of 
Justice  does  not  intend  to  issue  business 
review  letters  supporting  collective  loyalty 
contracts.  (Footnote  omitted) 

All  conference  loyalty  contracts  in 
existence  on  June  1&  1984,  have  now 
been  cancelled.  This  effectively  renders 
moot  that  portion  of  the  Interim  Rule 
dealing  with  contracts  "in  effect"  prior 
to  that  date  (paragraph  (c)  of  the  Interim 
Rule).*  Thus,  it  is  appropriate  for  the 
Commission  to  now  focus  on  those 
portions  of  the  Interim  Rule  that  apply  to 
new  loyalty  contracts,  thai  ia,  contracts 
filed  after  June  18, 1984  (paragraphs  (a) 
and  (b)  of  the  Interim  Rule). 

The  regulatory  scheme  pertaining  to 
loyalty  contracU  filed  after  June  18, 1964 
differs  in  some  respects  from  that 
applicable  to  loyalty  contracts  existing 
at  the  time  the  1984  Act  became 
effective.  In  the  case  of  an  existing 
loyalty  contract  that  was  not 
accompanied  by  a  BRL,  the  Interim  Rule 
contemplated  that  the  Commission 
would  afford  the  parties  some  form  of 
hearing  before  terminating  the  contract^ 


*  The  suggestion  that  the  Commission  abolish  all 
loyaltv'  contracts  goes  beyond  the  scope  of  this 
rulemaking  and.  moreover,  appear*  contrary  to  the 
19S4Act 


*  On  )ttne  la  1964.  there  were  34  loyalty  contracU 
on  file  with,  and  approved  by,  the  Commiasioii. 
Thirty-three  of  these  tavolvaid  cooferaaoes  of 
carrier*.  The  Umitad  legislative  history  relating  to 
the  loyalty  contract  proviaioo  in  the  Act  indicates 
that  while  "loyalty  contracts  involving  a  singt* 
carrier  would  probably  t>*  lawful  *  '  '  any 
concerted  use  of  loyalty  contracts  by  carriers  Is 
likely  to  violate  the  antltnsst  laws."  120  Cong.  Rac 
H812S  (daily  ed.  Oct  a  1BB3)  (sUtement  of  Rap. 
lone*). 

*  As  was  staled  in  the  Supplementary  InfonnaUon 
to  the  Interim  Rule  in  addieaaing  the  concern* 

CocitlnMa 
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The  same  procedure  would  not 
necessarily  apply  to  new  loyalty 
contracts  because  the  Interim  Rule 
provides  that  the  Commission  will 
"reject"  any  loyalty  contract  that  is  not 
accompanied  by  a  BRL  In  addition  to 
this  procedural  distinction,  the  possible 
broader  antitrust  exposure  of  new 
loyalty  contracts  must  also  be 
considered.  Whatever  the  antitrust 
exposure  of  existing  loyalty  contracts 
may  have  been,  the  Commission 
beUeves,  for  reasons  discussed  below, 
that  the  use  of  a  loyalty  contract  filed 
after  June  18, 1984  may  violate  both  the 
antitrust  laws"  and  section  10(b)(9)  of 
the  Act.  This  suggests  that  the 
considerations  which  prompted  the 
mandatory  BRL  requirement  for  existing 
loyalty  contracts  may  be  different  from 
those  applicable  to  new  loyalty 
contracts. 

Therefore,  the  Commission  has 
decided  to  modify  its  procedures 
applicable  to  loyalty  contracts  by 
deleting  the  mandatory  Business  Review 
Letter  requirement  in  the  Final  Rule. 
Section  580.16  will  be  modified  in 
para^ph  (b)  to  make  the  filing  of  a  BRL 
permissive,  with  BRL's  creating  a 
presumption  of  legality  under  section 
10(b)(9)  of  the  1984  Act.  Paragraph  (a)  of 
S  580.18,  which  requires  that 
conferences  and  carriers  reflect  i^  their 
tariffs  on  file  with  the  Commission  any 
loyalty  contract  system  employed,  is 
mandated  by  section  8(a)(1)(E)  of  the 
1984  Act  and  will  be  retained. 

This  amended  procedure  will  leave 
the  Commission  free  to  address  the 
merits  of  individual  loyalty  contracts 
under  section  10(b)(9)  on  a  case-by-case 
basis  upon  complaint  or  its  own  motion 
where  circumstances  warrant.  The 
result  will  be  to  treat  section  10(b)(9)  in 
the  same  manner  as  any  other  act 
"prohibited"  under  section  10.^ 


•xprMMd  by  ■  commenter  thai  paragraph  (c)  of  the 
interiin  Rule  automatically  terminated  existing 
contract*  without  opportunity  for  hearing: 
The  niJe  simply  does  not  provide  for  the 
"automatic"  termination  of  loyalty  contract*. 
Failure  by  the  carhe;*  and  conference*  to  comply 
with  the  rule  would  require  further  action  by  the 
Commission  under  the  1964  Act.  Such  further  action 
would  aeceasahly  afford  the  opportunity  for  any 
hearing  required  by  law.  49  FR  at  24697. 

*  In  mandating  BRL's  in  its  Interim  Rule,  the 
Commission  explained  that: 

Only  the  Department  of  Justice,  which  is  charged 
with  the  enforcement  of  the  antitrust  laws,  can 
provide  carriers  with  some  assurance  that  they  wiU 
not  be  prosecuted  under  the  antitrust  laws  for  use  of 
a  loyalty  contract.  49  FK  at  20618  n.  2. 

*  As  indicated  in  the  "Supplementary 
faiforiDatlaa"  to  the  Interim  Rule,  robstantive 
proviaioDS  of  section  10,  other  than  10(b)(9).  may  be 
applicable  to  loyalty  contracts.  In  Federal  Maritime 
Board  v.  Isbrandtaen  Company.  Inc..  3S6  U.S.  481 
11966).  the  Supreme  Couri  set  aside  the  Board's 


It  has  been  suggested  that  the  use  of  a 
loyalty  contract  filed  after  June  18, 1984, 
while  required  to  be  "in  conformity  with 
the  antitrust  laws"  under  section 
10(b)(9)  of  the  1984  Act,  is  an  "activity" 
which  otherwise  enjoys  antitrust 
immunity  by  virtue  of  section  7(a)(2)  of 
that  Act.*"  A  review  of  the  legislative 
history  of  the  1984  Act  suggests 
othewise. 

Section  7(a)(3)  of  H.R.  1878,  as 
reported  out  of  the  House  Merchant 
Marine  and  Fisheries  Committee  and  the 
House  Judiciary  Committee,  conferred 
antitrust  immunity  on: 

(3)  any  loyalty  contract  in  compliance  with 
section  6  or  any  activity  pursuant  to  such 
loyalty  contract; 

Section  6,  to  which  section  7(a)(3) 
referred,  set  forth  the  requirements 
pertaining  to  loyalty  contracts.  There 
was  significant  disagreement  between 
the  two  Committees  regarding  the 
contents  of  section  6.  In  order  to  resolve 
this  dispute,  the  two  Committees 
reached  a  compromise  which  resulted  in 
the  deletion  of  sections  6  and  7(a)(3)  and 
the  addition  of  what  is  now  section 
10(b)(9).  The  following  explanation  of 
the  deletion  of  antitrust  immunity  was 
given  on  the  floor  of  the  House  by 
Representative  Jones: 

The  compromise  eliminates  subsection 
(a)(3).  a  provision  no  longer  needed  in  view 
of  the  broader  proscription  on  the  use  of 
loyalty  contracts  in  section  9(b)(9)  [now 
10(b)(9)]. 

129  Cong.  Rec.  H  8125  (daily  ed.  Oct.  6, 
1983)  (statement  of  Rep.  Jones). 

It  would  appear,  therefore,  that 
Congress  intends  to  subject  loyalty 
contracts  filed  after  June  18, 1984  to  both 
section  10(b)(9]  of  the  1984  Act  and  the 
antitrust  laws."  Accordingly,  to 


approval  of  a  dual-rate  system  on  the  ground  that  it 
was  a  discrifiinatory  and  unfair  method  to  stifle 
outside  competition  in  violation  of  the  1918  Act.  The 
substantive  prohibitions  underlying  the  Isbrandtaen 
decision  have  been  carried  over  in  one  form  or 
another  to  the  1984  Act  in  section  10.  While  the 
labrandtsen  decision  led  to  the  1961  enactment  of 
section  14b,  an  amendment  to  the  1916  Act  to  permit 
dual  rate  contracts  with  Commission  approval, 
section  14b  was  repealed  by  section  20  of  the  1984 
Act  (46  U.S.C.  app.  1719). 

■0  Section  7(a)(2)  of  the  1964  Act  (46  U.&C.  app. 
1706)  provides: 

The  antltTU*t  law*  do  not  apply  to  *  *  *  any 
activity  *  *  *  within  the  scope  of  this  Act,  whether 
permitted  or  prohibited  by  this  Act.  undertaken  or 
entered  into  with  a  reasonable  basis  to  conclude 
that  *  *  *  it  is  pursuant  to  an  agreement  on  file  with 
the  Commis*ion  and  in  effect  when  the  activity  took 
place."  •  '. 

"  It  i*  possible  that  shippera  may  also  have 
antitrust  exposure  to  the  extent  they  are  party  to 
unlawful  loyalty  arrangements  with  such  carriera. 


construe  section  7(a)(2)  as  conferring 
antitrust  immunity  on  loyalty  contracts 
could  well  frustrate  the  intent  of 
Congress.  Moreover,  if  Congress  did  not 
intend  to  impose  liability  apart  from  the 
antitrust  laws,  there  would  appear  to 
have  been  no  need  for  section  (b)(9).  In 
order  to  give  meaning  to  section  10(b)(9), 
therefore,  it  would  be  logical  and 
reasonable  to  construe  it  as  imposing 
liability  separate  from  that  imposed  by 
the  antitrust  laws. 

III.  Foreign  Tariff  Regulations  General — 
Docket  No.  84-24  (Sections  580.0  to 
580.6;  580J  to  580.11;  580.13  to  580.15) 

On  May  23, 1984,  the  Commission 
isued  an  Interim  Rule  in  Docket  No.  84- 
24  governing  the  publishing  and  filing  of 
tariffs  by  common  carriers  in  the  foreign 
commerce  of  the  United  States  to 
implement  the  1984  Act  (49  FR  21713). 
The  Interim  Rule  was  to  become 
effective  on  June  18, 1984,  and  interested 
persons  were  permitted  to  file  comments 
on  or  before  June  22, 1984.  In  addition, 
persons  believing  the  Interim  Rule 
created  serious  problems  were  urged  to 
bring  those  concerns  to  the 
Commission's  attention  in  writing  for 
immediate  review  without  prejudice  to 
the  right  of  any  such  party  to  file  further 
comments  within  the  comment  period. 

Thereafter,  on  June  11, 1984,  the 
Commission  extended  the  comment 
period  to  July  23, 1984  (49  FR  24023). 
Between  die  May  23  and  June  11  notices, 
two  carriers  filed  "emergency" 
comments  requesting  certain  technical 
amendments  to  the  Interim  Rule.  The 
Commission  acceded  to  the  requests  of 
those  parties  and  adopted  appropriate 
modifications. 

Thereafter,  final  comments  were  filed 
by  36  parties  or  groups  of  parties  ** 


"North  Atlantic  European  Conferences  (NEC); 
Creece/U.S.  Atlantic  Rate  Agreement.  Iberian/U.S. 
North  Atlantic  Freight  Conference.  Marseilles  North 
Atlantic  U.S.A.  Freight  Conference.  Med-Gulf 
Conference.  Mediterranean-North  Pacific  Coast 
Freight  Conference.  U.S.  Atlantic  h  Culf/Australia- 
New  Zealand  Conference,  and  West  Coast  of  Italy, 
Sicilian  and  Adriatic  Ports  North  Atlantic  Range 
Conference  (WINAC):  Trans-Pacinc  Freight 
Conference  of  Japan/Korea,  Japan/Korea  Atlantic 
and  Gulf  Freight  Conferences,  Trans  Pacinc  Freight 
Conference  (Hong  Kong),  New  York  Freight  Bureau 
and  Philippines  North  America  Conference:  Latin 
America  Pacific  Coast  Steamship  Conference,  North 
Europe-U.S.  Pacific  Freight  Conference,  and  Pacific 
Coast  River  Plate  Brazil  Conference  and  their 
Member  Lines  (Lalampac):  Chemical  Manufacturers 
Association  (CMA):  Matson  Navigation  Company, 
Inc.  (Matson);  Zim  Container  Service;  Inter- 
American  Freight  Conference  (lAFC);  Sea-Land 
Service,  Inc.  (Sea-Land);  National  Maritime  Council 
(NMC):  Westwood  Shipping  Line*.  Inc.;  Greene 
Companies  International  Inc.:  Coordinated 
Caribbean  Transport.  Inc.:  Neptune  Orient  Lines, 
Ltd.;  Box  Caribbean  Agencies  Trinidad  Ltd.;  Bartwr 
Blue  Sea  Lines,  Inc.:  Hanjin  Container  Lines.  Ltd.: 

ConUnued 
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representing  all  segments  of  the 
maritime  community. 

All  of  the  comments  have  been 
carefully  considered  and  many  adopted. 
Several  miscellaneous  non-substantive 
administrative  and  technical  changes 
tave  been  incorporated  into  the  Final 
Rule  without  being  expressly  discussed. 

Some  comments  were  received 
concerning  sections  of  46  CFR  Part  580 
which  were  not  changed  by  the  Interim 
Rule.  The  revisions  to  Part  580  that  were 
made  in  this  proceeding  were  limited  to 
those  required  by  changes  in  law 
brought  about  by  the  enactment  of  the 
1984  Act.  Accordingly,  whatever  their 
merits,  comments  suggesting  substantive 
changes  to  Part  580  not  contemplated  by 
the  Interim  Rule  are  beyond  the  scope  of 
this  proceeding  and  will  not  be 
considered.  Among  such  comments  are 
NEC's  suggestion  to  further  define  the 
term  "all  or  a  fixed  portion"  in  the 
"loyalty  contract"  definition  S  580.2(k)), 
and  the  recommended  expansion  of  the 
"open  rate"  definition  §  580.2(o)). 
Several  other  suggested  non-substantive 
style  or  technical  revisions  which  result 
in  a  simplification  or  clarification  of  Part 
580  provisions  were  adopted,  e.g., 
S  580.3(1)  (exceptions  to  the  single  tariff 
requirement)  and  §  580.2(w)(l) 
(electronic  tariff  filing  format  exception). 

Summarized  below  are  the  significant 
suggestions  of  the  commenting  parties. 
These  comments,  together  with 
discussion  and  disposition,  are 
presented  sequentially,  according  to  the 
section  nimiber  they  address.  Any 
comments  not  expressly  mentioned 
herein,  have  either  been  incorporated  as 
a  technical  change  without  discussion  or 
have  been  found  to  be  without  merit, 
unwarranted,  or  unnecessary. 

General  Comments 

One  of  the  stated  purposes  of  the  1984 
Act  is  to  establish  a  nondiscriminatory 
regulatory  process  for  the  common 
carriage  of  goods  by  water  in  the  U.S. 
foreign  commerce.  These  regulations 
implement  the  tariff  filing  requirements 
of  the  Act. 

Included  in  section  3  of  the  Act  (46 
U.S.C.  app.  1702)  are  new  and  revised 
common  carrier  definitions.  Common 


Central  Gulf  Line*.  Inc.:  International  Tariff  Filing 
Services.  Inc.  (Transax  Data  Corporation);  Norton 
Lilly  S  Co.,  Inc.;  Maritime  Cost  and  Service 
Company:  T.M.T.  Shipping  &  Chartering  of  La. 
Inc. — Agents  for  Deppe  Line:  M.  G.  Otero  Company 
Inc.;  Hapag-Uoyd  Transpacific  Service;  Yellow 
Freight  International;  Spartan  International;  Pacific 
Coast  European  Conference.  Latin  America /Pacific 
Coast  Steamship  Conference;  Pacific  Coast  River 
Plate  Brazil  Conference;  Southern  Cross  Overseas 
Agency,  Inc;  Traffic  Service  Bureau,  Inc.; 
Distribution-Publications.  Inc.;  Transmare*  S.A.; 
Inlerocean  Express  Line:  Sherwood  Medical:  Foss 
Alaska  Lines;  TAT  Airfreight  Inc;  and  F.W.  Myen 
k  Co.,  Inc 


carriers  are  divided  into  two  categories: 
ocean  common  carriers  (otherwise 
knov^m  as  vessel  operating  common 
carriers  or  VOCC's)  and  non-vessel- 
operating  common  carriers  (also  known 
as  NVOCC's  or  NVO's).  This  latter  type 
of  carrier  was  not  previously  defined  by 
statute.  Because  the  Act  makes  no 
distinctions  in  the  tariff  filing 
responsibilities  between  VOCC's  and 
NVOCC's,  parties  should  note  that  the 
requirements  contained  in  the  Final  Rule 
are  equally  applicable  to  both  types  of 
common  carriers,  whether  they  are 
domiciled  in  the  United  States  or  in  a 
foreign  country. 

lAFC  suggests  that  the  Commission 
should  explicitly  state  that  any 
references  to  a  section  in  Part  536  are 
amended  to  refer  to  the  section  with  the 
same  suffix  niunber  in  Part  580. 

The  Commission  has  adopted  lAFC's 
suggestion  io  the  maximum  extent 
possible.  The  Interim  Rule  stated  that 
Part  536  of  Title  46,  Code  of  Federal 
Regulations  was  redesignated  Part  580 
and  that  all  internal  references  would  be 
changed  accordingly.  Such  changes  have 
now  been  made  and  any  references  to 
Part  536  have  been  deleted. 

Section  580.1 — Exemptions  and 
Exclusions 

Section  580.1(a) 

Section  580.1(a)  exempts  bulk  cargo, 
forest  products,  recycled  metal  scrap, 
waste  paper  and  paper  waste  itom  tariff 
filing  requirements  consistent  with  the 
treatment  of  those  commodities  tmder 
the  Act.  NEC  suggests  that  this 
paragraph  be  revised  to  allow  common 
carriers  and  conferences  to  optionally 
file  rates  and  charges  on  those 
exempted  commodities  in  their  tariffs. 

While  there  does  not  appear  to  be  any 
legal  barrier  to  allowing  the  filing  of 
rates  and  charges  on  exempted 
commodities  on  an  optional  basis  by  an 
individual  carrier,  conferences' 
authority  to  do  so  is  not  as  clear.  The 
issue  is  whether  Congress'  exemption  of 
certain  commodities  precludes 
concerted  rate  action  on  those 
commodities  with  or  without  antitrust 
immunity.  That  issue  will  be  the  subject 
of  a  separate  proceeding.  At  this  point, 
conferences  may  file  rates  and  charges 
on  exempt  commodities,  at  their  option. 
However,  this  is  permitted  without 
prejudice  to  any  subsequent 
Commission  determination  of  the 
legality  of  such  practices. 

However,  to  the  extent  carriers  and 
conferences  elect  to  file  rates  and 
charges  on  exempt  commodities,  the 
Final  Rule  makes  it  clear  that  the 
prohibitions  of  section  10  of  the  1964  Act 
and  any  other  statutory  and/or 


regulatory  requirements  applicable  to 
non-exempt  commodities  will  apply  to 
such  filings. 

Section  580.2 — Definitions 

Section  5ao.2(bJ 

CMA  urges  the  Commission  to  clarify 
that  bulk  cargo  loaded  in  LASH  and 
Seabee  barges  is  included  within  the 
definition  of  "bulk  cargo."  This 
suggestion  is  consistent  with  eariier 
Commission  interpretations,  and  has. 
accordingly,  been  incorporated  into  the 
Final  Rule. 

Section  580.2(e) 

NEC  notes  that  the  Commission,  in 
defining  "common  carriers"  in  %  560.2(e), 
used  the  term  "responsibility",  but  used 
the  term  "liability"  in  S  580.8(b)(3)  when 
describing  the  obligations  of  common 
carriers,  and  requests  a  clarification  of 
these  terms. 

The  definition  contained  in  S  580,2(e) 
reflects  the  Act's  definition  of  "common 
carrier,"  There  was  no  intention  to 
create  a  distinction  between 
"responsibility"  and  "liability."  In  the 
interest  of  consistency,  "responsibility" 
is  substituted  for  "liability"  in 
S  580.8(b)(3)  of  the  Final  Rule. 

Section  580.2  (i)  and  (j) 

NEC  submits  that  the  definitions  of 
"joint  rates"  and  "local  rates"  in 
\\  580.2  (i)  and  (j),  respectively,  are 
inadequate.  It  suggests  that:  (1)  both  be 
characterized  as  "ocean"  rates;  (2)  "joint 
rates"  be  limited  to  route  combinations 
resulting  from  transshipment 
agreements,  and;  (3)  the  definition  of 
"local  rates"  expressly  identify  the 
specified  types  of  prior  or  subsequent 
movements  which  do  not  alter  the  rate 
charged.  The  purpose  of  those 
suggestions  is  to  allow  a  common  carrier 
to  employ  other  types  of  water  carriers 
to  perform  part  of  the  all-water  service 
covered  by  its  "local  rates." 

The  Commission  has  substantially 
revised  the  intermodal  tariff  filing 
requirements  of  8  580.8  and  has  reduced 
the  number  of  definitions.  These 
revisions  should  eliminate  any 
confusion  between  joint  rates  and  local 
rates.  Similarly,  because  the  definition 
of  "local  rates"  can  reasonably  be 
construed  as  permitting  the  employment 
of  other  water  carriers  by  a  common 
carrier  in  establishing  an  all-water 
route,  the  revisions  suggested  by  NEC 
are  not  required. 

Section  580.2(k) 

Transpac,  LAFC  and  NEC  recommend 

that  the  definition  of  "loyalty  contract" 
be  revised  to  track  the  definition  of 
section  3(14)  of  the  1984  Act.  Transpac 
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claims  that  the  Interim  Rule  could  be 
read  to  cover  forms  of  arran^ments  not 
includable  under  the  statutory 
definition. 

The  Commission  has  modified  the 
defmition  of  "loyalty  contract"  in  the 
Final  Rule  as  suggested  by  Transpac, 
lAFC.  and  NEC 

Section  5a0.2(p) 

NEC  suggests  that  the  "open  for  public 
inspection"  requirement  for  tariffs  be 
eliminated  entirely.  It  argues  that  no 
regulatory  or  commercial  purpose  is 
served  by  requiring  carriers  to  maintain 
tariffs  in  all  of  the  places  the  Interim 
Rule  describes. 

The  Commission  is  presently  giving 
consideration  to  the  automation  of 
tariffs.  If  and  when  tariff  publications 
are  automated,  which  would  permit  the 
ready  retrieval  of  information  at  a 
variety  of  locations,  this  requirement 
may  become  uimecessary.  Until  that 
time,  however,  the  need  to  have  tariffs 
open  for  public  inspection"  at  locations 
convenient  to  the  tariff  user  is  the  only 
practical  way  of  implementing  the 
publication  requirement  of  section  S  of 
the  Act. 

Section  580.2(q) 

NEC  suggests  that  "another  country" 
be  used  instead  of  "foreign  country"  in 
defining  "person"  and  elsewhere  in  the 
Final  Rule.  "Foreign  country"  is  used  in 
the  Act's  definition  of  "person"  and  will 
be  retained. 

Section  580.2(w)(l) 

NEC  recommends  that  the  Final  Rule 
allow  the  electronic  filing  of  entire 
tariffs  and  not  just  "tariff  pages".  It 
argues  that  because  %  560.5(a)  requires 
title  pages  to  be  filed  on  "heavier  paper 
than  the  paper  used  in  the  body  of  tlue 
tarifl"  an  exception  should  be  made  for 
those  title  pages  Bled  electronically  to 
avoid  the  problems  inherent  in  using 
two  different  qualities  of  paper  on 
computer  printers. 

The  NEC  comment  is  well  taken. 
Accordingly,  the  Final  Rule  eliminates 
the  "heavy  paper"  requirement  for  title 
pages  in  S  580.5(a}. 

Section  580.3— Filing  of  Tarifft;  General 

Section  5aa3(j) 

NEC  suggests  that  an  exception  to  the 
single  tariff  requirement  for  conferences 
and  rate  agreements  be  allowed  for 
ratemaking  agreements  between  groups 
of  conferences,  or  between  conferences 
and  independent  carriers,  or  new 
conference  agreements,  new  members  to 
such  agreements,  or  enlargements  of  the 
geographic  scope  of  conference 
agreements.  NEC  argues  that 
administratively  and  practically. 


effective  tariff  harmonization  cannot  be 
accomplished  by  a  newly  approved 
agreement's  effective  date  and  that, 
therefore,  the  Commission's  present 
single  tariff  requirement  has  to  be 
routinely  waived  whenever  a  new 
conference  is  formed  or  an  existing 
conference's  authority  is  expanded. 
NEC's  suggestion  has  merit  and  is 
incorporated  in  the  Final  Rule. 

Section  580.4— Tariff  Format 

Section  580.4(f) 

The  Interim  Rule  eliminated  a 
previous  Part  536  requirement  that  a 
check  sheet  be  included  in  a  tariff  The 
Final  Rule  makes  such  "check  sheets" 
optional.  Check  sheets  are  used  to 
provide  a  record  of  the  correction 
numbers  assigned  to  amendments 
issued  to  tariffs.  Typically,  correction 
numbers  are  handwritten  on  the  check 
sheet  as  the  new  tariff  amendments  are 
published  or,  for  the  agency's  purposes, 
as  the  amendments  are  recieved  for 
filing  with  the  Commission.  A  limited 
number  of  tariff  publishers  avoid  the 
manual  notation  of  correction  numbers 
on  check  sheets  by  publishing  and  filing 
a  check  sheet  containing  the  preprinted 
numbers  of  all  the  effective  corrections 
with  page  identifications  each  time  the 
tariff  is  amended.  This  practice  stems 
from  the  domestic  tariff  filing  rules  of 
the  Interstate  Commerce  Commission 
which  require  such  a  control  system. 

Those  opposing  the  elimination  of 
check  sheets  described  its  use  as  a 
necessary  means  of  confirming  or 
ensuring  that  all  amendments  have  been 
received  and  accounted  for  up  to  the 
date  and  correction  number  shown  on 
the  last  entry  on  the  check  sheet.  It  is 
also  argued  that  the  procedure  preserves 
the  integrity  of  rate  quotations. 

Many  comments  were  directed 
towards  describing  the  commenters' 
individual  needs  for  tariff  check  sheets. 
Most  of  the  comments  noted  that 
without  a  check  sheet  a  tariff  user 
would  be  unable  to  determine  whether 
the  publication  was  complete  at  any 
given  time.  It  is  pointed  out  that  under 
the  check  sheet  recording  system,  gaps 
in  the  numbers  noted  on  the  check  sheet 
alert  a  tariff  user  to  the  potential  that 
there  may  be  page  amendments  missing 
or  unaccounted  for  which  coyld  affect 
any  rate  quotation  or  tariff  n^.  Check 
sheets  are  also  said  to  t>e  used  to 
monitor  rate  changes  of  selected  carriers 
where,  by  merely  recording  the  latest 
correction  numbers,  a  competing  carrier 
or  tariff  watching  service  can  readily 
determine  at  any  later  date  the 
identification  of  pages  or  rate  changes 
which  were  filed  since  the  tariff  was  last 
reviewed. 


Admittedly,  the  check  sheets  provide 
a  simple  means  of  monitoring  tariff 
changes.  However,  at  issue  here  is 
whether  the  Commission  should  be 
called  upon  to  bear  the  considerable 
expense  and  burden  of  maintaining  the 
tariff  check  sheet  requirement  for  use  by 
the  shipping  industry  when,  for  the 
purpose  of  carry?  g  out  its  functions  and 
responsibilities,  tne  check  sheet  is  not 
necessary  to  the  Commission. 

From  the  Commission's  standpoint  the 
check  sheet  serves  little,  if  any, 
regulatory  or  tariff  husbanding  purpose. 
When  a  new  or  initial  tariff  is  filed, 
every  page  is  reflected  as  "original 
page."  When  a  page  is  amended,  the 
replacement  page  must  be  numbered  in 
a  numerically  consecutive  order  with 
the  first  revised  page  cancelling  the 
original  page,  the  2nd  revised  page 
cancelling  the  first  revised  page.  etc. 
Hence,  the  highest  numbered  revised 
page  contains  the  rates  in  effect  The 
effective  time  period  of  any  rate  item  is 
easily  traced  by  observing  the  effective 
date  published  on  each  and  every 
revised  page.  In  the  event  that  any 
consecutively  numbered  revised  page  is 
not  received  for  filing  (which  would 
show  up  as  a  gap  on  a  check  sheet)  the 
subsequent  filing  could  be  rejected  since 
it  would  cancel  a  non-existing  tariff 
page.  The  check  sheet  it  should  be 
noted,  does  not  alter  the  application  of 
rates  in  any  manner. 

It  is  neither  practical  nor  meaningful 
for  the  Commission  to  expend 
considerable  time  and  resources 
working  with  a  carrier  or  publishing 
agent  when  gaps  or  missing  correction 
references  occur  on  a  check  sheet 
because  there  is  no  requirement  that  the 
relating  correction  numbers  be  filed  in 
consecutive  order.  A  tariff  filer  who  fails 
to  place  its  publication  on  file,  or  fails  to 
ensure  that  amendments  are  received  by 
the  Commission,  does  so  at  its  own  risk. 
The  Final  Rule  contains  provisions  to 
provide  for  the  receipt  of  tariffs  and 
amendments.  Because  "filing"  is 
elsewhere  defined  as  receipt  by  the 
Commission  (see  580.3(a)(1))  and  the 
failure  to  file  is  a  statutory  violation,  the 
check  sheet  safeguard  is  only  a 
commercial  convenience. 

The  Commission  is  not  insensitive  to 
the  needs  of  persons  utilizing  tariffs  and 
check  sheets.  However,  it  cannot  afford 
to  dedicate  a  substantial  portion  of  its 
resources  on  functions  which  are 
superfluous  to  its  regulatory 
responsibilities.  In  order  to 
accommodate  the  needs  of  these 
persons,  the  use  of  check  sheets  will  be 
permitted  on  a  voluntary  ba<;is  for  use 
by  such  entities  and  not  for  processing 
by  the  Commission.  This  alternative  is 
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preferable  to  either  prohibiting  them  or 
imposing  them  as  an  additional 
regulatory  burden  on  all  tariff  filers. 

Section  580.5— Tariff  Contents 

Section  580.5(d) 

Former  §  536.5(d)  governing 
"transshipment  service  "  was  deleted  in 
the  Interim  Rule.  Certain  commenters 
note  that  the  Commission's  Interim  Rule 
on  agreements  continues  to  require  that 
any  transshipment  service  be  reflected 
in  a  tariff  (46  CFR  572.310). '» The 
Commission  is  urged  to  resolve  the 
apparent  conflict. 

The  Commission  has  decided  to 
reinstate  the  transshipment  service 
provision  in  the  Final  Rule  to  ensure 
consistency  between  the  requirements 
of  Part  580  and  Part  572.  However,  to 
avoid  subjecting  tariff  filers  to 
unnecessary  paperwork  or  expense,  the 
Commission  is  deleting  Exhibit  8, 
referred  to  in  the  previous  S  536.5(c)(13), 
which  specified  a  detailed  format  for 
transshipment  service  tariffs. 
Transshipment  service  tariffs  which 
comply  with  the  general  tariff  format 
requirements  and  the  specific 
requirements  of  S  580.5(d)(13)  should  be 
sufficiently  clear  to  serve  their 
regulatory  purpose. 

Section  580.5(d)(18) 

This  section,  redesignated 
S  580.5(d)(20}  in  the  Final  Rule,  governs 
"overcharge  claims"  and  provides,  inter 
alia,  that  refimd  claims  for  overcharges 
may  be  filed  within  three  years  of  the 
date  the  cause  of  action  accrued.  NEC 
contends  that  compliance  with  this 
section  could  be  construed  to  constitute 
a  waiver  of  constitutional  rights  and 
defenses. 

Section  11(g)  of  the  1984  Act  (46  U.S.C. 
app.  1710(g))  permits  claims  to  be  filed 
within  three  years.  This  change  from  the 
Shipping  Act  1916.  which  provided  a 
two  year  limitations  period,  is  reflected 
in  the  Final  Rule.  Questions  regarding 
attempts  to  revive  claims  barred  by  the 
two  year  limitation  of  the  1916  Act  will 
be  determined  on  an  ad  hoc  basis  in 
cases  where  they  arise.  See  Application 
of  Shipping  Act  of  1964  To  Formal 
Proceedings  Pending  Before  Federal 
Maritime  Commission  on  June  18.  1984, 
49  FR  21798,  May  23, 1984. 

Section  580.6— Statement  of  Rates  and 
Charges 

lAFC  urges  clarification  of  the  use  of 
the  terms  "rate"  and  "charge",  noting 
that  although  the  terms  are  used    . 


"Docket  No.  84-26— flute*  Governing 
Agreements  by  Ocean  Common  Carriers  and  Other 
Persons  Sub/ect  to  the  Shipping  Act  of  1964.  (49  FR 
22296;  May  29, 1964). 


4' 
conjunctively  in  the  title  to  \  580.6,  there 

is  no  reference  to  the  term  "charges"  in 

the  text  of  the  section  itself 

The  Act  requires  the  filing  of  both 

"rates"  and  "charges"  but  draws  no 

clear  distinction  between  them.  The 

Final  Rule  will,  therefore,  reflect  the 

statutory  language  where  appropriate. 

Section  580.8— Tariffs  Containing 
Through  Rates  for  Through 
Transportation 

Many  of  the  commenters  suggestions 
intended  to  simplify  and  clarify  filing 
regulations  have  been  incorporated  into 
the  Final  Rule.  The  provisions  contained 
in  the  Final  Rule  should  also  more 
closely  follow  the  statutory  scheme  of 
the  1984  Act. 

Section  580.8(a) 

Section  580.8(a)  of  the  Final  Rule 
defines  only  two  intermodal  tariffs 
terms:  "through  rate"  and  "through 
transportation."  These  are  the  only 
definitions  needed  to  implement  existing 
intermodal  tariff  filing  requirements  and 
concepts.  The  definitions  of  "contracting 
carrier."  "joint  through  intermodal  rate," 
"participating  carrier."  "through  rate" 
and  "through  intermodal  rate"  contained 
in  the  Interim  Rule  were  deemed 
unnecessary  and  have  been  deleted. 

The  Interim  Rule  defined  the  terms 
"contracting  carrier"  and  "participating 
carrier"  to  draw  distinctions  between 
"through  intermodal  rates"  and  "joint 
through  intermodal  rates."  The  1964  Act. 
however,  does  not  make  this  distinction 
and  requires  only  that  each  carrier  and 
conference  file  tariffs  showing  all  its 
rates,  charges,  etc.,  "*  •  *  between  all 
points  or  ports  on  its  own  route  and  on 
any  through  transportation  route  that 
has  been  established."  (46  U.S.C.  app. 
1707).  The  Final  Rule  will  allow  common 
carriers  and  conferences  to  file  through 
rates  for  any  type  of  through 
transportation.  The  through 
transportation  services  provided  by 
common  carriers  and  conferences  may 
be  the  result  of  various  forms  of 
contractual  relationships  between  those 
participating  in  the  service.  The  matter 
of  a  common  carrier  providing  a  through 
transportation  service  in  conjunction 
with  a  carrier  not  subject  to  the  Act  is 
governed  by  S  580.8(b)(3),  which 
requires  common  carriers  to  provide  in 
the  contract  of  affreightment  a  clear 
explanation  of  the  carrier's 
responsibility  when  through 
transportation  services  are  offered. 

Section  580.6(b) 

Section  580.8(b)  prescribes  tariff  filling 
requirements  for  through  transportation 
services.  These  requirements  are  in 


addition  to  those  for  port-to-port  service 
tariffs. 

Matson  suggest  that  the  Interim  Rule 
be  amended  to  clarify  whether  through 
rates  must  be  published  in  separate 
tariffs  or  may  be  combined  with  tariffs 
containing  port-to-port  rates.  Carriers 
and  conferences  will  not  be  precluded 
from  including  both  through  rates  and 
port-to-port  rates  in  the  same  tariff 
publication.  The  Final  Rule  is  clarified 
accordingly. 

NEC  commented  that  the  Interim  Rule 
should  not  be  interpreted  to  require  that 
a  comprehensive  list  of  services  be 
named  on  the  title  page  of  each  tariff. 
The  Final  Rule  is  amended  to  require 
that  the  title  page  of  each  through  rate 
tariff  contain  only  a  list  of  the  countries 
to,  from,  or  between  which  the  through 
rates  apply,  and  a  6rie/ description  of 
the  modes  of  service  offered  under  the 
tariff. 

The  Final  Rule  further  modifies  the 
previous  tariff  filing  requirement  that 
specific  ports  through  which  through 
shipments  may  move  be  listed,  and 
permits  carriers  and  conferences  to 
name  a  range  or  ranges  of  ports  to  be 
utilized  for  through  movements  to  reflect 
the  routing  for  through  intermodal 
transportation. 

Likewise,  the  Pinal  Rule  carriers 
forward  the  Interim  Rule  provisions 
which  allow  common  carries  and 
conferences  to  establish  through  rates 
to,  from  or  between  all  points  within  a 
region.  While  o^icial  government 
publications  naming  identified  regions, 
such  as  the  National  Five  Digit  ZIP 
Code  and  Post  Office  Directory,  are 
acceptable  to  specify  a  region,  the 
suggestions  of  NEC  and  WINAC  that 
tariff  filers  be  permitted  to  define 
regions  by  non-official  descriptions  are 
rejected.  Absent  an  objective  standard 
to  guide  tariff  writers  and  users,  a 
proliferation  of  methods  to  describe 
regions  can  be  anticipated,  undermining 
the  Commission's  underlying  policy  of 
tariff  simplification. 

Sea-Land  proposes  several 
amendments  to  expand  the  disclosure  of 
participating  carrier  services  to  all  types 
of  intermodal  tariffs.  In  eliminating  the 
definitions  of  "joint  through  intermodal 
rate"  and  "participating  carrier",  the 
Final  Rule  also  necessarily  does  away 
with  the  Interim  Rule's  requirement  that 
intermodal  tariffs  separately  list  each 
point  served  by  each  participating 
carrier.  By  expressly  providing  that 
inland  through  rate  divisions  need  not 
be  disclosed  in  intermodal  tariffs. 
Congress  made  a  basic  determination 
not  to  subject  the  specifics  of  inland 
carrier  rates  to  Shipping  Act  tariff 
disclosure.  This  policy  underlies  the 
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elimination  and  simplication  of  many 
previously  prescribed  through  rate  tariff 
requirements  as  they  applied  to  inland 
movements.  Sea-Land's  proposals  are 
contrary  to  this  basic  policy  and. 
therefore,  are  not  adopted. 

NEC  suggests  that  the  requirement  in 
section  580.8(b]  that  tariffs  contain  on 
the  "title  page  or  an  interior  page 
referenced  on  the  title  page"  a  list  of  the 
points/ports  to  which  the  rates  apply  be 
eliminated  because  this  information  is 
already  contained  on  the  rate  pages 
themselves  and  need  not  be  repeated 
elsewher'^.  This  suggestion  will  not  be 
adopted.  A^^^nt  a  list  or  description  on 
a  tarifTs  title  or  interior  page  of  the 
points/ports  to  which  the  tariff  applies, 
tariff  users  would  have  great  difHculty 
finding  the  rate  to  be  applied  to  their 
particular  shipments.  Some  title  pages 
filed  with  the  Commission  have 
contained  broad  scope  descriptions,  e.g., 
"European  Continent,"  but  internally 
listed  ports/points  in  only  a  few 
countries.  This  has  resulted  in  shippers 
being  required  to  examine  each  page  of 
a  number  of  generally  described  tariffs, 
a  practice  which  has  substantially 
thwarted  the  underlying  regulatory 
purpose  of  tariffs,  i.e..  the  ready 
disclosure  of  rates  to  shippers.  It  is  only 
through  a  title  or  internal  page  listing 
that  the  tariff  user  is  able  to  determine 
the  scope  of  the  publication  and  find  the 
desired  rate  without  having  to  page 
through  each  tariff.  Accortfingly,  the 
Final  Rule  requires  that  the  listing  of 
points,  ports,  or  regions  be  shown  in 
Rule  No.  1  of  the  tariff,  and  that  the  title 
page  describe  the  general  scope  of  the 
tariff  by  naming  the  countries  to,  from  or 
between  which  the  rates  apply.  These 
requirements  will  facilitate  rapid 
determination  of  the  appropriate 
intermodal  tariff. 

Section  580.8(c) 

Section  580.8(c]  of  the  Interim  Rule 
governs  amendments  to  intermodal 
tariffs.  Latampac  contends  that  this 
paragraph  could  allow  an  individual 
conference  line  to  take  one-day 
independent  action  on  a  new  service 
point.  This  would  allegedly  cause 
disruptive  intra-conference  competition 
with  a  deleterious  impact  on  the  trades 
as  a  whole  and  would  be  inconsistent 
with  conference  authority  to  regulate 
advance  notice  of  independent  action, 
subject  to  the  10-day  limitation  of 
section  5  of  the  1964  Act.  Latampac 
urges  the  Commission  to  clarify 
55ao.8(c)  by  reference  to  such 
conference  authority  under  section  5  of 
the  1984  Act. 

The  Final  Rule  contains  a  number  of 
provisions  which  may  generally 
authorize  filings  that  conflict  with 


limitations  placed  on  conference 
members  by  their  particular  conference 
agreement.  Rather  than  complicate  the 
Final  Rule  with  a  number  of  exceptions 
such  as  the  one  suggested  by  Latampac, 
the  Commission  will  generally  interpret 
such  provisions  as  not  authorizing 
violations  of  conference  agreements. 
The  provision  allowing  the  filing  of  new 
inland  points  is  retained  and  now 
appears  in  section  5ao.8(b). 

NEC  opposes  exempting  controlled 
carriers  from  the  30-day  notice 
requirements  with  respect  to  tariffs 
establishing  new  or  initial  joint  through 
intermodal  rates  and/or  through 
intermodel  rates.  NEC  argues  that  the 
Interim  Rule  repeals  the  special 
permission  provisions  of  section  9(c)  of 
the  1984  Act  (46  U.S.C.  app.  1708(c))  and 
that  such  an  exemption  otherwise 
undermines  the  purposes  of  the 
controlled  carrier  provisions  of  the 
statute. 

NMC  is  also  opposed  to  easing  the  30- 
day  notice  requirements  for  controlled 
carriers.  NMC  contends  that  the  Interim 
Rule  appears  to  be  inconsistent  with  the 
1984  Act  and  recommends  that  the 
Commission  reinstate  the  requirement 
that  controlled  carriers  observe  a  30-day 
filing  period,  subject  to  ad  hoc 
exceptions,  rather  than  extend 
exceptions  on  an  across-the-board 
basis. 

Likewise,  Sea-Land  recommends  that 
the  Commission  apply  a  special 
permission  approach  similar  to  that 
found  in  §  580.10(a)(3)  to  allow 
controlled  carriers'  rates  to  be  filed  on 
less  than  30  days  notice  in  lieu  of  a 
general  waiver  of  the  notice  period  for 
rates  that  meet  but  do  not  go  below 
those  previously  established  by  non- 
controlled  carriers.  Sea-Land  claims  that 
the  propo'sed  modification  would 
maintain  the  proper  conformity  between 
Part  580  and  section  9  of  the  1984  Act. 

To  avoid  a  possible  conflict  with  the 
intent  of  the  controlled  carrier 
provisions  of  the  Act.  section  580.8(c)  is 
deleted.  Controlled  carriers  will, 
therefore,  remain  fully  subject  to  the 
requirements  of  section  9  of  the  1964  Act 
when  publishing  new  or  initial  through 
rates  for  through  intermodal 
transportation,  unless  special 
permission  is  granted  under  the 
provisions  of  %  580.15  of  the  Final  Rule. 
This  does  not  alter  the  previous 
provisions  of  former  Part  536,  carried 
forward  in  the  Final  Rule,  allowing  the 
filing  of  open  rates  and  lower 
independent  action  rates  by  controlled 
carriers  on  less  than  30days  notice.  See, 
sections  580.6(m)  and  580.10(a). 

In  lieu  of  a  provision  governing 
amendments  to  intermodal  tariffs,  a  new 


provision  has  been  substituted  at 
section  580.8(c)  which  governs  multiple 
tariffs.  As  a  result  of  the  determination 
to  allow  multiple  tariffs  in  a  trade, 
common  carriers  and  conferences  can 
now  be  expected  to  publish  rates  for  the 
same  commodity  in  different  tariffs 
based  upon  differences  in  the  modes  of 
services.  Similarly,  a  commodity  rate 
could  also  be  closely  related  to  a 
separately  filed  rate  in  a  specialized 
commodity  tariff.  Therefore,  to  allow 
rate  filers  needed  flexibility  and  at  the 
same  time  enable  the  Commission  and 
all  tariff  users  to  locate  the  appropriate 
through  rate  tariff  a  new  requirement  to 
cross-reference  all  through  rate  tariffs 
when  more  than  one  such  tariff  is 
published  in  the  same  general  trade  area 
is  imposed.  This  information  must  also 
be  disclosed  in  Rule  No.  1  of  each  tariff. 

Exhibits 

In  addition  to  the  other  changes  to  the 
tariff  filing  requirements,  new  exhibits 
are  provided  to  facilitate  understanding 
of  and  compliance  with  the  regulations. 

The  Commission  has  determined  that 
this  Final  Rule  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291,  dated 
February  17, 1981,  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  Foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Chairman  of  the  Federal  Maritime 
Commission  certifies  that  this  Final  Rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  including  small  businesses, 
small  organizations  and  small 
governmental  jurisdictions. 

List  of  Subjects 

46  CFR  Part  538 

Antitrusts,  Contracts,  Maritime 
carriers.  Rates. 

46  CFR  Part  580 

Antitrust,  Cargo,  Cargo  vessels. 
Contracts,  Exports,  Harbors,  Imports, 
Maritime  carriers,  Rates  and  fares. 
Reporting  and  recordkeeping  i 

requirements.  Water  carriers,  Water 
transportation. 
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Correciieas 

TiiesB  nnal  rules  are  sifbject  to  review 
and  wlithig  of  fvnn  before  ^nibficalton  in 
the  Code  of  Federal  HegulartioBS.  Users 
are  raqucoted  !•  notify  llie  Oomnramon 
of  any  omissions  and  typographical  type 
errors  in  order  tkKt  cerrectiim  can  W 
made  beiam  the  OxandtaKm'*  CFK 
boak  goes  te  press  in  jawaary  19^ 

By  die  Commission. 
Francis  CHunieir 

Secretary 

PAfVT  S3S-^REMO«ED] 

Tberefbre,  parauarrt  ta  S  U.SXl  553: 
sees.  3, 4,  S. «,  8, 9, 10, 13, 15, 18, 17,  end 
19  of  the  Shipping  Abt  «f  1S84  H*  U.S.C 
app.  ITOI-ITB,  17W,  17BB,  ITfZ,  17M- 
1716,  and  1718)  Part  536  of  Title  4«,  Code 
of  Federal  Jteptintiaws,  is  renoved  and 
Part  580  <rf  Tide  46.  Code  of  Fedemi 
RefalahoBS.  is  nviaed  to  read  as 
follows: 

PART  580— PUBL18H1NQ  AMD  RUNG 
OFTAfOFFSBY  COHMON  CAMUER8 
IN  THE  FOREIGN  COIIMERCE  OF  THE 
UNITED  STATES 

Sec. 

580.0  Soape. 

sn.1  BneB(SioiiB  and  eackatiM. 

580.2  Definltens. 

580.3  Filing  of  tariffs:  general 

580.4  Tariff  fermaL 

580.5  Tariff  contaats. 

9)0.8    Startement  of  rates  and  diarges. 
3BB.T    PHing  of  service  contracts  and 

avaAebility  trf  essential  terms. 
560.8    Tariffs  containing  throu^ fata*  for 

tfateagh  teaaapertation. 
S80.8    T«BBUoal  jmIba,  ch*cSM  «nd 

Bltowanres;  free  Usat  allowed  at  New 

York. 
saaiO    Amendments  to  tariffs:  rejecOoo. 

580.11  Supplements  to  tariffs. 

580.12  Thnefvohmie  rates. 
580.U    Geveming  tanffs. 

580.14    Transfer  «f  aperaOam.  transfer  at 
oaBtnal.  ntMnfM^Boeraaaoaqgrieraame 
and  ch—pw  ia  oanfffeaoe  awberakip. 

5aai£    ApplicatioBs  iat  special  pennisaion. 

580J8    L*yal^  contracts. 

580.91    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
PixA. 

ExMMt  Ne.  1  ta  Part  «ee—TMe  Page  fProntl 

FOTBSt 

Exhibit  No.  2  to  Part  S8B— Tide  Pape 

{Reverse)  Hsmut 
Exhibit  N«.  3  to  Part  380— Clas*  I'ariff  ar 

Class  and  Coounodity  Tarifl  kidex 
Exhibit  No.  4  to  Part  580— Single  Level  of 

Rates.  Packed  AJnpacked  Rates,  Special 

Rates.  Emeipency  Pales  am)  Viduation 

Rates 
Exiiibil  Na.  S  Id  Part  860— Clam  Rate  Tariff  or 

Claaa  Rate  Sedian  «(  Ciasa  and 

Oomawdi^  Tariff 
Aatkaii^  B  U.&C  IMb  aecs.  a.  4, «, «. «. «. 
10, 13.  IS,  18  17 «ad  10 «f  tbe  Shi^ii^  Ad  «f 


iMi(48  iLS/C  ^>p  iToa— i?Q5,  inr.  Hit, 
1712,  in4-1716  and  in8). 


SS8e« 

tajlLese  regulations  ^vem  tlie 
publication  and  filing  oT  tar^s  for  the 
transports  6oB  of  praperty  pedbnned  bjr 
common  carriers  ia  the  foreign 
commerce  of  the  United  States  aad  ^ 
canbinatloBB  of  such  nonunon  caniera. 
including  thmiigb  transportation  oSeved 
in  coniunction  with  one  or  aoore  oansers 
not  otherwise  subject  to  the  Shifting 
Act  of  1984. 

(b)  Sectian  8  of  file  Sh^iping  Act  «f 
1984  requires  common  carriers  and 
conferences  of  such  common  canieis  to 
{Qe  with  the  Commission  and  keep  open 
to  public  inapeotion.  tarifis  showiag  all 
rates  aodchaiyes  lor  transportatioa 
between  MS.  and  foreign  ports  and 
between  points  on  any  through  route 
which  is  astahlished.  These  isegulations 
implesseot  this  nqmetaeaX  and.  ia 
addition,  the  requimneats  of  sections  %, 
10  and  16  of  the  Shipping  Act  of  UM. 
The  tariff  format  suwinaDteat 
requirements  af  this  part  ako  reflect  the 
Commissioo's  respooaibilitias  in 
identiijripg  and  preventivg  anraasonaUe 
preference  or  prejudice  siid  aapist 
discriminatioa  parauant  ta  aection  IP  of 
the  Shipping  Act  of  MM. 

(c)(1)  Compliance  with  this  part  is 
mandatory  and  any  tariff  submitted  lar 
filing  wiuck  fails  to  meet  criteria 
specified  ia  4his  part  is  subject  to 
tejection  pursuaot  ts  1 5aO.]0(dKl)- 
Upon  rejection  it  shall  be  void  and  its 
use  unlawiuL 

(4  Qpwyti»g  without  «B  effective 
tariff  on  file  widi  the  rnmmissirm  or 
rKnjpinp  ratas  not  in  coafbrraanoe  with 
such  a  tariff  is  unlawful  and,  pursuant  to 
section  13  of  the  Ship«iiiig  Aot  of  t9B4.  is 
subiect  to  a  civil  penalty  of  not  nore 
than  $5,080  ior^ach  violation  unless  Ihe 
violalioB  was  wilUuUy  and  kaotvinglir 
cooiButtted.  in  svhich  case  the  amount  of 
civil  penalty  may  not  exceed  £25.000  for 
each  riolation.  Bach  day  of  a  contfaMing 
violatioB  onneti  twins  a  aetpecaie  offeaae. 
Additionally,  4he  CoBuuasion  nay 
susjaeBd  a^  or  all  ioriffs  «f  dK  oommon 
canaer.  w  ^at  oommoa  carrier's  ri^  to 
use  any  or  all  tariffs  of  oooferences  of 
which  it  is  a  awtsbec.  for  a  period  nxrt  to 
exceed  12  aondia. 

S  580.1    Exampflona  aad  axduaiena. 

(aj  This  part  does  not  apply  to  bulk 
caiya  forest  produota,  recycled  metal 
scrap,  waste  paper  and  paper  waste, 
except  that  carriers  or  conferences 
which  voluntarily  file  tariff  provisions 
covering  otherwise  exempt 
transportation  thereby  aabiect 
themselves  to  all  statatory  provianns 
and  the  raquiremeHts  of  this  part 


inchrfng  tiic  aequirenieirt  to  aAers  to 
the  filed  tariff  pronaioaa. 

(h|  This  part  does  not  apply  to 
tram^eitatian  of  catiga  k^ 
countries,  imiiMag  ^sA  «i4dch  is 
transehippad  frass  one  ocean  i 
carrier  to  another  for  bet«raea  veascAs  af 
d»  aasie  oawaan  carriei^  art  a  U.S.  port 
or  transferred  between  an  ocenn 


coonaon  earner  I 
transpertation  aiode  aft  a  U.S.  port  for 
overland  cairia^e  tfana^  die  Uidtad 
Slates,  where  the  ocean  oansMn  cantor 
accepts  csstsdy  of  <hecaifBln  a  foRign 
country  and  iaaoBS  a  itlvoiigh  bMl  «f 

foreign  point  aldeslinatioa. 

(c)  Ifas  fottaavkig  aervtoes  are  exenqsrt 
from  dto  tariff  Ming  iB^ulwenta  of  <he 
Act  aad  4ia  ndaa  of  flas  part: 

(1)  Transpoitatioa  fay  vessels  vfienimA 
by  the  State  of  Alaska  betivoen  Frinoe 
Rapol  Oaaada  and  parts  in 
southanatoni  Atoska.  If  all  die  iuBoadwg 
condttana  ace  met: 

(i|  Canii^e  of  paoperty  ia  tin«ed  to 

(ii)  Tolls  fevied  for  wMdas  ai«  based 


weigkt  «r  oaatants  af  Ifae  vehicle 

die  same  wttodier  *e  viMole  to  loaded 

oreaipty; 

^)  IW  vessel  operator  does  art 
n»«  Ihe  uilikhn  on  or  off  the  Mp:  and 

(iv)  nie  osaawBi  canaer  does  not 
participato  in  aay  joint  ratea 
ePtafaiisUng  dwoB^  soatos  or  to  any 
other  type  of  asreaneitt  with  any  «^ier 
common  carrier. 

(2|  Ttnnapertatien  of  pasaewyrs. 
ooBBaerdal  faaaes  can^teg  paasengeta. 
peraaaal  ^wtscles  and  peraeas4  Alerts 
by  vesaeistJpaiBtodhy^wStotoof 
Alaska  batween  Seattle.  Wa 
and  Prime  Rapert,  Ganada,  if  si 
vehidea  and  paraaaal  affects  are  the 
accompanyiaf  psrsaaal  prsperty  of  the 
passea§en  aad  am  ast  transported  for 
dnpaipaseofsato. 

(1)Tna«pMtBiaa  af  audi  hnnrnna  Itir 
United  Stataa  aad  fsiaipi  oandMes. 

(4)(i)  Tranaportattoa  ^  kioan 
Superior.  Ud.  of  carpa  <watag  to 
railroad  cars  between  Ifaunder  Bay. 
Ontario  aad  Saperioc  Wisoonsin,  if: 

^)  The  thi  migrates  are  Hied  vstfc 
the  interstate  CoBuaeroe  Commiasien 
and/ or  the  Canadian  Trartspart 
ConanissiosE  and 

(B)  Certified  oo^s  of  the  rate 
divisions  and  of  all  agreements, 
arranpemeats  or  oonounonoes  entond 
into  in  i,  naacrtJen  with  die 
transpoitatioa  of  each  catga  are  fiSed 
iiiliillii  riiismiiiiiiiis  iilflilnTIT  diip  ti' 
the  ^bctivanaas  of  aaoii  ratediviaions. 

or 


concu 
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(ii)  This  exemption  is  inapplicable  to 
cargo  originating  in  or  destined  to 
foreign  countries  other  than  Canada. 

(5)(i)  Transportation  by  water  of  cargo 
moving  in  rail  cars  t>etween  British 
Columbia,  Canada  and  United  States 
ports  on  Puget  Sound,  and  between 
British  Columbia,  Canada  and  ports  or 
points  in  Alaska,  if: 

(A)  The  through  rates  are  filed  with 
the  Interstate  Commerce  Commission 
and/or  the  Canadian  Transport 
Commission;  and 

(B)  Certified  copies  of  the  rate 
divisions  and  of  all  agreements, 
arrangements  or  concurrences  entered 
into  in  connection  with  the 
transportation  of  such  cargo  are  filed 
with  the  Commission  within  30  days  of 
the  e^ectiveness  of  such  rate  divisions, 
agreements,  arrangements  or 
concurrences. 

(ii^^is  exemption  is  inapplicable  to 
cargo  originatii^  in  or  destined  to 
foreign  countries  other  than  Canada. 

(6)(i)  Transportation  by  water  of  cargo 
moving  in  buUc  without  mark  or  count  in 
rail  cars  on  a  local  port-to-port  rate 
basis  between  ports  in  British  Coiiunbia, 
Canada  and  United  States  ports  on 
Puget  Sound,  if  the  rates  charged  for  any 
particular  bulk  type  commodity  on  any 
one  sailing  are  identical  for  all  shippers. 

(ii)  This  exemption  shall  not  apply  to 
cargo  originating  in  or  destined  to 
foreign  countries  other  than  Canada. 

(iii)  The  carrier  will  remain  subject  to 
aU  other  provisions  of  the  Shipping  Act 
of  1984. 

(7)  Transportation  of  used  military 
household  goods  and  personal  effects  by 
non-vessel-operating  common  carriers. 

(d)  The  following  services  are  subject 
to  continuing  special  permission 
authority  to  deviate  from  the  30-day 
notice  requirement  of  section  8  of  the 
Act  and  the  form  and  content 
requirements  of  this  part:  Transportation 
of  U.S.  Department  of  Defense  cargo  by 
American-flag  common  carriers  under 
terms  and  conditions  negotiated  and 
approved  by  the  Military  Sealift 
Command  (MSC).  if  all  the  following 
conditions  are  met: 

(1]  Exact  copies  of  all  common  carrier 
quotations  or  tenders  accepted  by  MSC 
are  filed  with  the  Commission  as  soon 
as  possible  after  they  are  approved  by 
MSC,  but  on  not  less  than  one  day's 
filing  notice  prior  to  the  effective  date 
thereof 

(2)  All  tenders  are  filed  in  triplicate, 
one  copy  of  which  is  signed  and 
maintained  at  the  Commission's 
Washington  Office  for  public  inspection; 

(3)  A  letter  of  transmittal  accompanies 
the  filing  stating  that  the  documents  are 
submitted  in  accordance  with  the 


requirements  of  the  Shipping  Act  of  1984 
and  this  section; 

(4)  Tenders  submitted  for  filing  are  to 
be  numbered  by  the  respective  common 
carriers  as  part  of  a  distinct  tariff  series, 
with  each  common  carrier's  series  to 
begin  with  the  number  "1"  and  run 
consecutively  thereafter 

(5)  Each  tender  which  supersedes  a 
prior  tender  must  specifically  cancel  the 
prior  tender  by  its  series  number  and 

(6)  Amendments  or  supplements  to 
tenders  must  also  be  filed  with  the 
Commission  upon  not  less  than  one 
day's  filing  notice  and  contain  an 
appropriate  reference  to  the  original 
tender  being  amended  or  supplemented. 

(e)  Controlled  common  carriers.  (1)  A 
controlled  common  carrier  shall  be 
exempt  from  the  provisions  of  this  part 
exclusively  applicable  to  controlled 
common  carriers  when: 

(i)  The  vessels  of  the  controlling  state 
are  entitled  by  a  treaty  of  the  United 
States  to  receive  national  or  most- 
favored-nation  treatment; 

(ii)  The  controlling  state  subscribed, 
as  of  November  17, 1976,  to  the  shipping 
policy  statement  contained  in  note  1, 
Aimex  "A"  of  the  Code  of  Liberalization 
of  Current  Invisible  Operations,  adopted 
by  the  Council  of  the  Organization  for 
Economic  Cooperation  and 
Development; 

(iii]  As  to  any  particular  rate,  the 
controlled  common  carrier's  tariff 
contains  an  amount  set  by  the  duly 
authorized  action  of  a  ratemaking  body, 
except  that  this  exemption  is 
inapplicable  to  rates  established 
pursuant  to  an  agreement  in  which  all 
the  members  are  controlled  common 
carriers  not  otherwise  excluded  by  this 
paragraph; 

(iv)  The  controlled  common  carrier's 
rates,  charges,  classifications,  rules  or 
regulations  govern  transportation  of 
cargo  between  the  controlling  state  and 
the  United  States  (including  its  districts, 
territories  and  possessions);  or 

(v)  The  controlled  common  carrier 
operates  in  a  trade  served  exclusively 
by  controlled  common  carriers. 

(2)  The  Conunission  will  notify  any 
common  carrier  of  its  classification  as  a 
controlled  common  carrier. 

(3)(i)  Any  common  carrier  contesting 
such  a  classification  may,  within  30 
days  after  the  date  of  the  Commission's 
notice,  submit  a  rebuttal  statement. 

(ii)  The  Commission  shall  review  the 
rebuttal  and  notify  the  common  carrier 
of  its  final  decision  within  30  days  from 
the  date  the  rebuttal  statement  was 
filed. 

§580.2    Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  of  terms  shall 


apply  unless  otherwise  indicated  by  the 
context  of  this  part  (for  other  definitions 
see  SS  580.3(a)(1).  580.7(a),  580.8(a), 
580.10(a)(1)  and  580.12(a)): 

(a)  Act  means  the  Shipping  Act  of 
1984. 

(b)  Bulk  cargo  means  cargo  that  is 
loaded  and  carried  in  bulk  without  mark 
or  count,  in  a  loose  unpackaged  form, 
having  homogeneous  characteristics. 
Bulk  cargo  loaded  into  intermodal 
equipment,  except  LASH  or  Seabee 
barges,  is  subject  to  mark  and  count  and 
is,  therefore,  subject  to  the  tariff  filing 
requirements  of  this  part. 

(c)  Class  rates  means  rates  applicable 
to  aU  articles  which  have  been  grouped 
or  "classified"  together  in  a 
classification  tariff  or  a  classification 
section  of  a  rate  tariff. 

(d)  Commodity  rates  means  rates 
applying  to  a  conmiodity  or  commodities 
specifically  named  or  described  in  the 
tariff  in  which  the  rate  or  rates  are 
published. 

(e)  Common  carrier  means  a  person 
holding  itself  out  to  the  general  public  to 
provide  transportation  by  water  of  cargo 
between  the  United  States  and  a  foreign 
country  for  compensation  that: 

(1)  Assumes  responsibility  for  the 
transportation  from  the  port  or  point  of 
receipt  to  the  port  or  point  of 
destination;  and 

(2)  Utilizes,  for  all  or  part  of  that 
transportation,  a  vessel  operating  on  the 
high  seas  or  the  Great  Lakes  between  a 
port  in  the  United  States  and  a  port  in  a 
foreign  country. 

(f)  Conference  means  an  association 
of  ocean  common  carriers  permitted, 
pursuant  to  an  approved  or  effective 
agreement,  to  engage  in  concerted 
activity  and  to  utilize  a  common  tariff; 
but  the  term  does  not  include  a  joint 
service,  consortium,  pooling,  sailing  or 
transshipment  arrangement. 

(g)  Controlled  common  carrier  means 
an  ocean  common  carrier  that  is,  or 
whose  operating  assets  are,  directly  or 
indirectly  owned  or  controlled  by  the 
government  under  whose  registry  the 
vessels  of  the  common  carrier  operate; 
ownership  or  control  by  a  government 
shall  be  deemed  to  exist  with  respect  to 
any  common  carrier  if: 

(1)  A  majority  portion  of  the  interest 
in  the  common  carrier  is  owned  or 
controlled  in  any  manner  by  that 
government,  by  any  agency  thereof,  or 
by  any  public  or  private  person 
controlled  by  that  government;  or 

(2)  That  government  has  the  right  to 
appoint  or  disapprove  the  appointment 
of  a  majority  of  the  directors,  the  chief 
operating  officer  or  the  chief  executive 
officer  of  the  common  carrier. 
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[hj  FoPBSi  prodmcis  owana  forest 
products  ia  an  uafiniahed  or 
semifinished  state  that  require  special 
handling  meving  in  lot  siaes  too  large  for 
a  container,  inr.ludiqg.  but  not  limited  to. 
lomber  in  bundles,  rou^  tirabet  ties, 
poles,  piling,  laminated  beams,  bundled 
sidiqg,  bm^led  plywood,  bundled  core 
stock  or  veneers,  bundled  particle  or 
fiber  boards,  bundled  hardwood,  wood 
pulp  in  rolls,  wood  pulp  in  unitiaed 
bales,  paper  board  in  rolls  and  paper  in 
rolls. 

(ij/o/zjf  rotes  means  rates  or  chaises 
established  by  two  or  more  common 
carriers  for  ocean  transportation  over 
the  ctmibined  routes  of  such  common 
carriers.  ^ 

(j)  Local  rates  means  rates  or  charges 
far  trsniyartetion  over  Ae  roate  efa 
single  oomrnon  *,wii«  (or  eny  one 
common  carrier  participating  in  a 
conference  tariff).  Ae  application  of 
which  is  not  contingent  upon  a  prior  or 
subsequent  movement. 

(k]  Loyalty  contract  neans  a  coatraot 
with  an  ocean  common  earner  or 
conference,  other  than  a  service  contract 
or  contract  based  upon  tiwie  volume 
rates,  by  which  a  dipper  obtains  lower 
rates  by  ooeanttiog  aM  or  a  fixied 
portion  of  tt«  cacgo  to  that  carrier  or 
conference. 

[1]  NoB-i'eesel-epemting  common 
carrier  means  a  common  carrier  that 
does  not  operate  the  vessels  by  which 
the  ocean  transportation  is  presided  and 
is  a  shipper  in  its  relationship  with  an 
ocean  comman  canier. 

(raj  Ocean  commoa  carrier taeaokM 
vessel-operating  common  carrier,  bat 
the  term  does  not  include  one  enga^d 
in  ocean  transportation  by  ferry  boat  or 
ocean  tramp. 

(nj  Ocean  freight  forwarder  meaini  a 
person  in  the  United  States  that: 

(1)  Dispatches  shipments  from  the 
United  States  via  common  carriers  and 
books  or  otherwise  arranges  space  for 
those  shipments  on  behalf  of  shippers; 
and 

(2)  Processes  the  documentation  or 
performs  related  activities  incident  to 
those  shipments. 

(o)  Opea  rate  means  a  rate  on  a 
specified  commodity  or  oommodities 
over  which  a  confereiu:e  relinquishes  «r 
suspends  its  ratemaking  authority,  in 
whole  or  in  part  thereby  permitting 
each  individual  common  carrier  meaiber 
of  the  conference  to  fix  its  own  rates  on 
sudi  commodity  or  commodities. 

(p)  Open  for  public  inspection  means 
the  maintenance  of  a  complete  and 
current  set  of  the  tariffs  used  by  a 
common  carrier,  or  to  which  it  is  a  party, 
in  each  of  its  offices  and  those  of  its 
agent  ia  every  city  where  it  traasacts 
business  involving  such  tartffs. 


(q)  Pemoa  iaoludes  individaeh. 
corporabeas.  paiiiuiiriMfs  «id 
associatioaa  eristint  aailar  er 
aatborisad  hy  the  laws  of  tiw  United 
States  or  «f  a  foneifB  oeaBtiy . 

[t]  /\x>partioMml  ratet  mhaamtakB*ae 
charges  assessed  by  a  oemiaeB  carrier 
for  transportation  services,  the 
application  of  wliidi  is  caaditioned  apon 
a  prior  or  nabse^ewt  noveaeaL 

(s)  Shifimml  means  all  of  the  caggt 
carried  under  the  teras  of  a  single  btU  of 
lading. 

(t)  Shifter  sseans  am  owner  or  pecsoa 
for  whose  account  tbeooeao 
transportation  of  cargo  is  provided  or 
tbe  person  4e  whom  deUvary  is  to  be 


{vi  Tanffmiiemt  a  puUicatioB 
coatainiag  aad  actual  rates,  chacges. 
classifications,  rules,  regnlatioos  aad 
practices  of  a  oooumm  earner  or 
conference  ef  comsMB  caniers.  The 
term  "pcactioes"  refecs  to  Ihaae  asagea. 
customs  or  owdes  of  operadoa  wUck  in 
any  way  affect,  deteriaine  cr  ckaafe  (he 
triiiispaitstinn  rates,  chacgee or  aenrsoes 
ptawtded  hy  a  ciaaiMtn  carriec,  and.  in 
the  case  of  coafewces,  nust  be 
restricted  to  activities  authorized  by  the 
basic  conference  agreement. 

{v^  Tariff  filing  nieens  any  tariff,  or 
modification  thereto,  wfcich  is  received 
by  the  Commwsion  as  properly  filed 
pmwiant  %o  these  rules. 

(w)  Tariff  filing,  etecfrenrc  means  the 
transmission  of  tariff  fflings  to  Ae 
Commission  through  the  use  of 
oornnercial  date  processing  terminals. 
The  tiata  proceesing  recervmg 
terminus)  ore  to  be  located  in  The 
Commission's  Washington.  D.C.  offices. 
Tariff  material  ffled  etectrorrically  must 
confonn  to  all  fte  regulations  appUcable 
to  peiinanent  tariff  filntgs,  except  as 
follows: 

(1)  Electronically  filed  tariff  pages 
reoeived  from  data  processing  terminals 
may  be  used  for  filing  with  the 
ComniTSsion;  and 

(?)  Electronicsly  filed  tariff  matter 
shall  be  accompanied  by  an 
electronically  filed  letter  of  transmittal. 


§M0.8    fiHagof^ 

(aXl)  As  used  ia  diis  part  tbe  terms 
"file,"  "filed"  or  Tibng."  wfcen  used  with 
respect  to  tbe  filing  of  tariCh  with  the 
Commission,  mean  acAoai  receipt  at  Ihe 
Conaatssion's  Washiqgtaii,  D41  offices. 

(2)  The  Commiseioa  wiil  receive  tariff 
filings  on  an  annuid-the-clock  basis. 
Receipt  of  tariff  43iags  daiiag  other  than 
normal  bnsiDese  hours  wIM  be  Cole- 
stamped  at  a  tariff  mail  drop  located  in 
the  lobby  of  the  Commisston's 
Washinglon.  D.C.  offiaee.  electronic 
tariff  fiUags  transmitted  to  the 
Commission  bv  electronic  modes  will  be 


receipted  hy  a  <iato  time  de^iioe  aa  the 
receiving  atachme. 

(h)  Twiffs  shaU  be  pubUalKd  and  tied 
by  aa  officer  or  eayleyee  of  tiw 
coamoB  carrier  ot,  ifaoaaierea 
by  anoSoer  or  emptofoe  of  the 
conferences.  In  the  alternative, 
pubbcatiea  and  filing  laey  he 
aooomplished  Iheeagh  an 
authorized  to  ai 
carrier  ar  oonf  ereaoe  by  a 
written  delegatioa  of  eoAiority 

(1|  A  coanaa  canier  or  caai 
may  delegate  authority  to  a  peiaoa.  ast 
an  ofiEsdal  or  enpiesne  of  each  «oauu>n 


earner  or  I 

issuing  ail  its  tariffs  or  any  paitiuidar 

tariff. 

(2)  V^enever  there  is  a  delegetioB  af 
tariff-issuing  aaSiority  by  a  coraraoB 
carrier  or  conference,  there  rfiall^  fSed 
vnfti  the  Ooinmissiun  e  written 
statument  imnceting  uie  appMntatent  or 
the  ageitt  and  setting  forfli  nie  exact 
limits  of  the  agenfs  aothorlty. 

(c)  (1)  No  common  carrier  or 
conference  shall  puWsh  and  file  any 
tariff  or  modification  thereto  which 
duplicates  or  conflicts  with  any  offhor 
tariff  on  file  with  fhe  Commission  to 
whirfi  such  comanon  carrier  or 
conference  is  a  party,  whether  filed  by 
sudi  common  carrier,  conference,  or  by 
an  authorized  agent. 

(2)  No  common  carrier  shall  publish 
and  file  any  tariff  or  modificafion 
thereto  which  conflicts  with  any  other 
tariff  on  file  with  the  Commission  and 
which  names  sudi  common  carrier  as  a 
participant  therein. 

(d)  AU  tariffs  published  in  a  fbreiga 
language  shall  be  accompanied  1^  two 
true  copies  translatod  into  the  English 
language  when  submitted  for  filing, 
except  that  controlled  coaaaon  caernis 
shaU  submit  three  true  copies  translated 
into  the  English  language. 

(e)  AU  tariff  OMlter  filed  wi A  the 
CommissioB  shaU  be  aacooipenied  by  a 
letter  of  baasmittal  «vhidi  dearly 
identifies  tiw  tariff  and  pages  iavolTed. 
ff  the  sender  desaes  a  receipt,  a 
duplicate  of  such  letter  amist  be 
furnished  together  with  a  plaia  setf- 
addreesed,  staaiped  eawohipe  me 
appraKimataly  A*k  hy  «^  taohes.  Ite 
duflirriT  letter  will  be  atamped  with  the 
date  off  receipt  and  aaited  to  the  seader 
in  the  envetope  provided.  If  a  duplicate 
letter  and  self-eddeesaed  stamped 
envelope  are  not  eobmitted.  a  reoeipl 
wiU  not  be  furnished. 

(q  All  tariff  aiatter  shad  be  atod  hi 
duplicate,  except  that  contratted 
common  carriers  shall  Me  all  tartff 
matter  ia  taiphcate. 

(g)  Tariff  filings  shall  be  addressed  to: 


I 
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BoTMn  of  Tui^  Federal  Maritime 
Commission,  Washington,  D.C  20673. 

(h)  Each  common  carrier  shall  keep 
open  for  public  inspection  all  tariffs 
published  by  it  or  to  which  it  is  a  party 
in  the  foreign  commerce  of  the  United 
States. 

(i]  Common  carrier  participants  in  a 
conference  tariff  are  not  relieved  from 
the  necessity  of  complying  with  the 
Commission's  regulations  and  the 
requirements  of  section  8(a)(1)  of  the 
Act  with  regard  to  keeping  tariffs  open 
for  pubhc  inspection. 

(j)  A  common  carrier's  obligation  to 
file  tariffs  pursuant  to  section  8(a)  of  the 
Act  and  this  part  must  be  carried  out  as 
follows: 

(1)  When  the  coounon  carrier  is  not  a 
party  to  an  agreement,  by  filing  its  own 
tariff  or  tariffs. 

(2)  When  the  common  carrier  is  party 
to  an  agreement,  by  participation  in  a 
single  tariff  filed  by  the  conference, 
except  that  this  requirement  shall  not 
apply  to: 

(i)  Ratemaking  agreements  either 
between  or  among  conferences,  or 
between  one  or  more  conferences  and 
one  or  more  independent  carriers;  or 

(ii)  New  conference  agreements,  new 
members  to  such  agreements,  or 
enlargements  of  the  geographic  scope  of 
conference  agreements,  until  ninety  (90) 
days  after  the  fact  unless  special 
permission  to  extend  that  period  is 
granted  for  good  cause  shown. 

(k)  When  a  common  carrier  is 
admitted  to  membership  in  a  conference, 
cancellation  of  the  common  carrier's 
individual  tariff  (if  any)  in  the  trade 
served  by  the  conference  and  revision  of 
the  participating  common  carrier  page  of 
the  conference  tariff  (naming  the  newly 
admitted  common  carrier)  shall  be 
published  and  filed  with  ^le 
Commission  and  may  become  effective 
upon  the  date  of  such  filing,  except  that: 

(1)  If  the  common  carrier  has  an 
individual  tariff  in  the  trade  served  by 
the  conference  and  cancellation  of  that 
tariff  and  revision  of  the  participating 
common  carrier  page  of  the  conference 
tariff  (naming  the  newly  admitted 
common  carrier)  would  result  in  an 
increase  in  that  common  carrier's  rates, 
the  common  carrier  shall,  30  days  prior 
to  being  admitted  as  a  new  conference 
member,  cancel  its  individual  tariff 
effective  30  days  from  date  of 
publication,  making  reference  to  the 
conference  tariff  and  where  it  may  be 
examined,  unless  special  permission  to 
become  effective  in  less  than  30  days 
has  been  granted  by  the  Commission 
pursuant  to  (  580.15;  and 

(2)  A  controlled  common  carrier 
newly  admitted  to  membership  in  a 


conference  shall,  30  days  prior  to 
admission,  Rle  notice  of  cancellation  of 
any  applicable  independent  tariff 
effective  upon  the  date  of  admission  to 
conference  membership,  unless  special 
permission  has  been  granted  by  the 
Commission  pursuant  to  S  580.15. 

(1)  (Reserved) 

(m)  Copies  of  all  tariffs  on  file  with 
the  Commission  (including  all 
subsequent  revisions  and  changes 
thereto)  shall  be  made  available  by 
common  carriers  and  conferences  to  any 
person.  A  reasonable  charge  may  be 
made  for  this  service. 

(n)  New  or  initial  tariffs  shall  be 
published  and  filed  to  become  effective 
not  earlier  than  30  days  after  publication 
and  niing,  unless  special  permission  to 
become  effective  on  less  than  30  days' 
notice  has  been  granted  by  the 
Commission  pursuant  to  9  580.15. 

(o)  Rules  applicable  to  tariffs 
containing  rates,  charges,  rules  and 
regulations  for  through  transportation, 
set  forth  in  S  580.8,  are  additional 
requirements  for  use  only  for  through 
transportation  and  are  not  a  substitute 
for  any  other  requirements  of  this  part. 

S  580.4    Tariff  fonnat 

(a)  All  tariffs  which  are  filed  and  kept 
open  to  public  inspection  shall  be  clear 
and  legible  and  shall  be  plainly  printed, 
mimeographed,  multilithed  or  prepared 
by  some  other  similar  permanent 
process  on  durable  paper  of  good 
quaUty. 

(b)  No  alteration  in  writing  or  erasure 
shall  be  made  in  any  tariff  publication. 

(c)  Sufficient  marginal  space  of  not 
less  than  three-fourths  of  an  inch  shall 
be  allowed  at  the  left  side  of  each  tariff 
page  to  permit  insertion  in  tariff  binders. 
In  addition,  a  margin  of  not  less  than 
one-half  inch  shall  be  allowed  at  the 
bottom  of  each  tariff  page  for 
application  of  the  Commission's  receipt 
stamp. 

(d)  Tariffs  shall  be  in  looseleaf  form 
and  printed  on  pages  approximately  8V^ 
by  11  inches.  If  other  than  a  looseleaf 
tariff  is  to  be  filed,  application  for 
permission  to  make  such  filing  shall  be 
made  to  the  Commission.  If  permission 
to  Rle  other  than  a  looseleaf  tariff  is 
granted  by  the  Commission,  such 
permission  will  set  forth  the  form  and 
manner  of  filing  the  tariff  and  any 
amendments  or  supplements  thereto. 

(e)  (1)  Tariff  pages  shall  be  printed  on 
one  side  only  and  each  page  after  the 
title  page  shall  be  numbered  in  the 
upper  right-hand  comer,  except  that  the 
anti-rebating  statement,  as  set  forth  in 

S  580.5(c)(2)(ii),  must  be  published  on 
the  reverse  side  of  the  tariff  title  page 
(See  Exhibit  No.  2  to  this  part)  or, 
alternatively,  at  any  location  in  the 


tariff,  provided  that  re&rence  to  such 
location  is  shown  on  the  title  page 
thereof. 

(2)  Each  tariff  page  must  show  the 
name  of  the  common  carrier  or 
conference  for  whose  account  the  tariff 
is  issued,  the  effective  date,  the  page 
number,  the  FMC  number  of  the  tariff, 
etc.,  as  illustrated  by  Exhibit  No.  4  to 
this  part. 

(3)  When  the  common  carrier's  tariff 
is  a  conference  tariff,  the  conunon 
carrier  shall  ensure  that  the  conference 
publishes  the  common  carrier's  tariff 
provisions  in  the  conference  tariff. 

(f)  To  the  extent  applicable,  ail  tariffs 
filed  pursuant  to  this  part  shall  be 
arranged  in  the  following  order 

Title  Page;  Check  Sheet  (optional);  Table  of 
Contents;  Participating  Common  Carrier 
Page;  Surcharge  and/or  Arbitrary/ 
Differential/Outport  Differential  (or  other 
identifying  term)  Section;  Rules  and 
Regulations  Section;  Index  of  Commodities 
and  Classifications;  Commodity  Rate  Section; 
Classification  and  Class  Rate  Section;  and 
Open  Rate  Section. 

9  580.5    Tariff  Gontonts. 

(a)  The  first  page  of  every  tariff  shall 
be  a  title  page  which  shall  contain  the 
following  information  (see  Exhibit  No.  1 
to  this  part): 

(1)  The  name  of  the  common  carrier, 
appropriately  identified  as  a  Non- 
Vessel-Operating  Common  Carrier  or  a 
Vessel-Operating  Common  Carrier,  or 
the  name  of  the  conference.  Tariffs  filed 
pursuant  to  an  agreement  shall  be 
further  identified  with  the  agreement 
number.  A  controlled  common  carrier 
subject  to  section  9  of  the  Act  shall  so 
identify  itself  tmder  the  common  carrier 
name  on  the  title  page. 

(2)  An  FMC  tariff  number  assigned  by 
the  common  carrier  or  conference.  For 
example: 

Smith  Line  Tariff  FMC-1. 

The  first  tariff  filed  by  a  common  carrier 
or  conference  pursuant  to  this  or  any 
prior  regulation  shall  be  assigned  the 
number  FMC-1.  Each  tariff  thereafter 
issued  by  the  common  carrier  or 
conference  shall  be  assigned  the  next, 
consecutive  FMC  number.  Beneath  the 
FMC  tariff  number  shall  be  shown  the 
number  or  numbers  of  any  FMC  tariff  or 
tariffs  cancelled  by  the  issuance  of  such 
tariff.  For  example: 

Smith  Line  Tariff  FMC-14  cancels  Smith 
Line  Tariff  FMC-5  and  Smith  Line  Tariff 
FMC-9 
or 

Smith  Line  Tariff  FMC-14  cancels  Smith 
Line  Tariff  FMC-12. 

(3)  When  an  individual  common 
carrier,  partnership  or  joint  service 
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operates  under  a  trade  name,  the  legal 
name  or  names  of  each  individual 
common  carrier  shall  be  shown  as  well 
as  the  trade  name.  Alternatively, 
reference  may  be  made  to  an  internal 
tariff  page  where  this  information  is 
shown. 

(4)(i)  A  list  of  the  ports/regions 
covered  by  the  tariff  or  reference  to  an 
internal  tariff  page  where  such  ports/ 
regions  are  listed.  In  lieu  of  such  listing 
of  ports,  a  statement  of  the  range  of 
ports  served  will  be  accepted  if  any 
exclusion  of  a  port  within  the  range  or 
any  restriction  applying  at  a  port  within 
the  range  is  specifically  stated. 

(ii)  Whenever  tariff  application  is 
shown  hy  identification  of  a  range  of 
ports  in  lieu  of  listing  individual  ports, 
such  range  of  ports  must  be  within  a 
geographical  area  generally  served  by 
the  common  carrier(s)  participating  in 
the  tariff. 

(5)  A  statement  showing  the  type  of 
service  offered  by  the  common 
carrier(s),  e.g.,  direct  service, 
transshipment,  etc.  When  transshipment 
service  is  indicated,  reference  s]iall  be 
made  to  the  page  in  the  tariff  describing 
such  service. 

(6)  A  statement  showing  the  type  of 
rates  contained  in  the  tariff.  For 
example:  local,  proportional,  through, 
class,  commodity,  overland  common 
point,  etc. 

(7)  A  reference  to  other  publications 
which  in  any  manner  govern  the  tariff. 
Alternatively,  reference  may  be  made 
on  the  title  page  to  an  internal  page 
identifying  such  governing  publications 
as  prescribed  in  paragraph  (c)(8)  of  this 
section. 

(8)  The  date  on  which  the  tariff  will 
become  effective.  Every  tariff  in  which 
any  provision  is  to  become  effective 
upon  a  date  different  from  the  general    "' 
effective  date  of  such  tariff  shall  so 
indicate  in  substantially  the  following 
form: 


Effective:  • 


-(except  as 


otherwise  herein  provided)  or  (except  as 

provided  in  Item  No. )  or  (except 

as  provided  on  page ). 

(9)  The  name,  title  and  address  of  the 
person  issuing  the  tariff  or,  if  the 
common  carrier  or  conference  has 
appointed  a  tariff  filing  agent  pursuant 
to  9  580.3(b),  the  name,  title  and  address 
of  the  agent  making  such  filing. 

(10)  An  expiration  date  if  the  entire 
tariff  publication  is  to  expire  on  a 
specified  date. 

(11)  The  names  of  all  participating 
common  carriers  in  the  tariff  if  more 
than  one  common  carrier  participates. 
Alternatively,  reference  may  be  made  to 
an  internal  page  on  which  are  listed  the 
names  of  all  participating  common 


carriers  (see  paragraphs  (c)(2)  and  (c)(3) 
of  this  section). 

(12)  The  subscription  price  of  the  tariff 
(and  any  major  components  thereof 
offered  separately)  or  a  statement  that 
the  entire  tariff  will  be  furnished 
without  charge,  accompanied  by  a 
reference  to  a  tariff  rule  which  clearly 
states  where  subscriptions  may  be 
obtained  and  the  materials  which  will 
be  furnished  to  subscribers. 

(b)  All  pages  after  the  title  page  shall 
be  numbered  beginning  with  "Original 
Page  1."  "Original  Page  2."  etc.  Each 
page  as  thereafter  revised  shall  be  a 
consecutively  numbered  revision  of  the 
same  page  in  the  form  required  by 
paragraphs  (a][6  and  (a)(8)  of  9  580.10. 
(See  Exhibit  No.  4  to  this  part). 

For  example: 

The  7th  page  in  a  tariff  as  originally  filed 
would  be  titled  "Original  Page  7."  The  first 
revision  of  this  page  would  be  titled  "First 
Revised  Page  7  cancels  Original  page  7." 

(c)  The  body  of  the  tariff  shall  contain 
the  following: 

(1)  A  table  of  contents  containing  a 
full  and  complete  statement  of  the  exact 
locations  where  information  in  the  tariff 
will  be  found.  Such  statement  shall  list 
all  subjects  in  alphabetical  order  and 
shall  show  the  page  number  and  number 
of  the  item,  rule  or  unit  where  such 
subject  will  be  found. 

(2)(i)  The  full  legal  name  of  each 
participating  common  carrier, 
appropriately  identified  as  a  Non- 
Vessel-Operating  Common  Carrier  or 
Vessel-Operating  Common  Carrier  and 
the  address  of  its  principal  office.  Where 
a  joint  service  participates,  the  FMC 
number  of  the  agreement  authorizing  the 
joint  service  shall  also  be  shown. 

(ii)  Every  common  carrier  shall 
publish  a  tariff  provision  to  be  effective 
upon  filing  which  shall  read 
substantially  as  foUovkrs  (see  Exhibit  No. 
2  to  this  part): 

(Name  of  company)  has  a  policy  against 
the  payment  of  any  rebate  by  the  company  or 
by  an  officer,  employee,  or  agent  thereof, 
which  payment  would  be  tmlawful  under  the 
United  States  Shipping  Act  of  1984.  Such 
policy  has  been  certified  to  the  Federal 
Maritime  Commission  in  accordance  with  the 
Shipping  Act  of  1984  and  the  regulations  of 
the  Commission  set  forth  in  46  CFR  582. 

(iii)  When  the  conmion  carriers's  tariff 
is  a  conference  tariff,  the  common 
carrier  shall  ensure  that  the  conference 
publishes  the  common  carrier's  tariff 
provision  set  forth  in  paragraph  (c)(2)(ii) 
of  this  section  in  the  conference  tariff. 

(3)  All  trade  names,  if  any,  under 
which  service  will  be  provided  and  the 
names  of  the  common  carrier  or 
common  carriers  operating  under  each 


such  trade  name  if  not  shown  on  the 
title  page. 

(4)  A  list  of  the  ports  or  ranges  of 
ports  to  and  from  which  the  tariff  rates 
apply,  if  not  shown  on  the  title  page,  in 
conformity  with  paragraph  (a)(4)  of  this 
section. 

(5)  A  statement  indicating  the  extent 
of  any  limitation  or  restriction  if  the 
application  of  any  of  the  rates,  charges, 
rules  or  regulations  stated  in  the  tariff 
are  restricted  to  any  particular  port, 
pier,  etc.,  or  otherwise  limited. 

(6)  A  single,  complete,  alphabetically 
arranged  index  listing  all  commodities 
for  which  the  tariff  names  rates,  together 
with  a  reference  to  each  item  or  page 
where  a  particular  article  is  shown.  U  a 
rate  item  embraces  two  (2)  or  more 
commodities,  each  commodity  shall  be 
shown  in  the  index.  Class  rate  tariffs 
and  tariffs  containing  both  class  and 
commodity  rates  shall  contain,  in 
addition  to  applicable  item  or  page 
references,  the  ratings  of  commodities  to 
which  class  rates  apply.  (See  Exhibit 
No.  3  to  this  part).  Such  index  may  be 
omitted  where  rates  on  less  than  100 
commodities  are  included  in  the  tariff. 
All  articles  generic  to  different  species 
of  the  same  commodity  should  be 
grouped  together.  For  example: 

Paper,  building:  paper,  printing;  paper, 
wrapping. 

(7)  A  full  explanation  of  any  symbols, 
reference  marks  or  abbreviations  used 
in  the  tariff.  If  such  explanation  does  not 
appear  on  the  page  where  the  reference 
marks  vj^hols  are  used,  such  page 
shall  refer  to  the  page  in  the  tariff  where 
the  explanation  is  given.  The  symbols 
shown  in  9  580.10(a)(7](i)  shall  be  used 
only  for  the  purposes  indicated  therein. 

(8)  If  governed  in  any  manner  by  other 
publications,  as  may  be  permitted 
herein,  a  reference  thereto  substantially 
in  the  following  form: 

This  tariff  is  governed,  except  as  otherwise 
provided  herein,  by  Bill  of  Lading  Tariff  FMC 
No. (or  by  Rules  Tariff  No. 


,  etc. 


Where  such  reference  is  fully  made  on 
the  title  page,  reference  elsewhere  in  the 
tariff  is  uimecessary.  Governing 
publications  must  be  on  file  with  the 
Federal  Maritime  Commission. 

(9)  All  rates  applicable  to  the 
transportation  of  the  articles  or  classes 
of  articles  named  in  the  tariff.  Rates 
shall  be  stated  as  required  by  9  580.6. 

(10)  Rules  and  regulations  which  in 
any  way  affect  the  application  of  the 
tariff. 

(d)  Specific  tariff  rules  shall  be 
published  to  govern  each  of  the 
following  subjects  and  shall  be 
designated  in  all  tariffs  by  the  numbers 
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and  headings  specified  below.  In  the 
event  that  a  specified  rule  does  not 
apply  to  the  service  offered,  the  rule 
number  and  heading  shall  be  pubhshed 
with  a  statement  that  the  rule  is  not 
applicable.  For  example:  "Rule  No.  15. 
Open  Rates.  Not  Applicable." 

(1)  Scope.  A  lost  of  the  ports  or  range 
of  ports  to  and  &om  which  the  tariff 
rates  apply,  if  not  shown  on  the  title 
page,  in  conformity  with  paragraph 
(a)(4)  of  this  section. 

(2)  Application  of  rates.  A  clear 
statement  of  all  the  services  provided  to 
the  shipper  and  included  in  the 
transportation  rates  set  forth  therein. 

(3)  Rate  applicability  rule.  A  clear 
and  definite  statement  of  the  time  at 
which  a  rate  become  applicable  to  any 
given  shipment. 

(4)  Heavy  lift. 

(5)  Extra  length. 

(6)  Minimum  bill  of  lading  chaigefs/. 

(7)  Payment  of  freight  charges. 
(i)  A  clear  statement  of  all 

requirenrents  for  the  payment  of  freight 
charges. 

(ii)  Currency  restrictions,  if  any.  must 
be  specified  and  the  basis  for 
determining  the  rates  of  currency 
exchange  must  be  set  forth. 

(iii)  If  credit  is  extended  to  shippers, 
the  rule  must  include  the  credit  terms 
available  and  the  conditions  upon  which 
credit  is  extended.  When  credit 
applications  or  agreements  are  required, 
specimens  of  such  applications  or 
agreements  shall  be  pubhshed  as  part  of 
this  rule. 

(8)  Specimen  Bill(s)  of  Lading.  A 
specimen  copy  of  any  bill  of  lading, 
contract  of  affreightment  or  other 
doomient  evidencing  the  transportation 
agreement  applicable  to  the  service 
offered  shall  be  submitted  with  the 
tariff,  unless  a  separate  bill  of  lading 
tariff  is  on  file  as  permitted  by 
1580.13(8).  Such  doctmients  shall  not 
contain  provisions  inconsistent  with  the 
mles  and  regolations  published  in  any 
apphcable  tariff. 

(9)  Freight  forwarder  compensation.  A 
statement  describing  the  rate  or  rates  of 
compensation  to  be  paid  to  licensed 
ocean  freight  forwarders  on  United 
States  export  shipments  in  accordance 
with  §  510.23(b)  of  this  chapter. 

(10)  Application  of  surcharge  and/or 
arbitrariea,  differentials,  outport 
differentials  or  other  identifying  term. 
Tariffs  imposing  upon  the  same 
shipment  more  than  one  surcharge  and/ 
or  arbitary.  expressed  in  percentage 
terms,  shall  also  clearly  state  the 
manner  in  which  the  percentages  shall 
be  applied  in  computing  the  additional 
charges. 

(11)  Minimum  quantity  rates.  Tariffs 
naming  two  or  more  rates  for  different 


quantities  of  commodities  covered  by 
the  same  description  shall  state: 

When  two  or  more  freight  rates  are  named 
for  carriage  of  goods  of  the  same  description 
over  the  same  route  and  under  similar 
conditions  and  the  application  is  dependent 
upon  the  quantity  of  the  goods  shipped,  the 
total  freight  charges  assessed  against  the 
shipment  shall  not  exceed  the  total  charges 
computed  for  a  larger  quantity,  if  the  rate 
noted  alongside  a  qualincation  specifying  a 
required  minimum  quantity  (either  weight  or 
measurement  per  container  or  in  containers), 
will  be  applicable  to  the  contents  of  the 
containerfs).  and  if  the  minimum  set  forth  is 
met  or  exceeded.  At  the  shipper's  option,  a 
quantity  less  than  the  minimum  level  may  be 
freighted  at  the  lower  rate  if  the  weight  or 
measurement  declared  for  rating  purposed  is. 
increased  to  the  minimum  level. 

(12)  Ad  Valorem  rates.  A  statement 
specifying  the  exact  method  of 
computing  the  charge  (e.g.,  shipper's 
declaration,  invoice  value,  delivered 
value),  and  the  additional  liability,  if 
any.  assumed  by  the  common  carrier  in 
consideration  therefor. 

(13)  Transshipment.  Tariffs  providing 
for  transshipment  service  pursuant  to  an 
ongoing  agreement  shall  provide: 

(i)  The  through  rate; 

(ii)  The  routings  (origin,  transshipment 
and  destination  ports):  additonal 
charges,  if  any  (e.g.,  port  arbitrary  and/ 
or  additional  transshipment  charges): 
and  participating  carriers;  and 

(iii)  A  tariff  provision  substantially  as 
follows: 

The  rules,  regulations,  and  rates  in  this 
tariff  apply  to  all  transshipment 
arrangements  between  the  publishing  carrier 
or  carriers  and  the  participating  connecting  or 
feeder  carrier.  Every  participating  connecting 
or  feeder  carrier,  which  is  a  party  to 
transshipment  arrangements,  has  agreed  to 
observe  the  rules,  regulations,  rates,  and 
routings  estabtished  herein  as  evidenced  by  a 
connecting  carrier  agreement  between  the 
parties. 

(14)  (Reserved) 

(15)  Open  rates.  A  clear  and  complete 
explanation  of  the  extent  te  which 
conference  rates  have  been  opened 
pursuant  to  paragraphs  (I)  and  (m)  of 

S  580.6.  Any  restriction  or  limitation  on 
the  right  of  participating  common 
carriers  to  fix  their  own  rate  items,  and 
the  extent  to  which  applicable  rules  and 
regulations  of  the  conference  tariff  will 
continue  to  govern  the  rates  filed  by 
each  individual  line,  shall  also  be  stated. 

(16)  Explosives  or  other  dangerous 
articles.  A  clear  statement  of  all 
regulations  governing  the  transportation 
of  explosives,  inflammable  or  corrosive 
material,  or  other  dangerous  articles,  or 
a  reference  to  a  separate  publication 
which  contains  such  regulations. 

(17)  Green  salted  hides.  A  rule  which 
requires  that: 


(i)  The  shipping  weight  for  ptnposes  of 
assessing  transportation  charges  be 
either  a  scale  weight  or  a  scale  weight 
minus  a  deduction  which  amotmt  and 
method  of  computation  are  specified  in 
said  rule:  and 

(ii)  The  shipper  furnishes  the  common 
carrier  a  weighing  certificate  or  dock 
receipt  from  an  inland  common  carrier 
for  each  shipment  of  green  salted  hides 
at  or  before  the  time  the  shipment  is 
tendered  for  ocean  shipment. 

(18)  Returned  cargo.  Tariffs  offering 
the  return  shipment  of  refused,  damaged 
or  rejected  shipments,  or  exhibits  at 
trade  fairs,  shows  or  expositions,  to  port 
of  origin  at  the  rates  assessed  on  the 
original  movement  when  such  rates  are 
lower  than  prevailing  rates,  shall  also 
provide  that: 

(i)  The  return  of  shipments  be 
accomplished  tvithin  a  specific  period 
not  to  exceed  one  yean 

(ii)  The  return  movement  be  made 
over  the  line  of  the  same  common 
carrier  performing  the  original 
movement,  except  that  in  the  case  of  a 
conference  tariff,  return  may  be  made 
by  any  member  line  when  the  original 
shipment  was  carried  by  a  conference 
member  imder  the  conference  tariff;  and 

(iii)  A  copy  of  the  original  bill  of 
lading  showing  the  rate  assessed  be 
surrendered  to  the  return  common 
carrier. 

(19)  Shippers  requests,  consultations 
and  complaints.  Clear  and  complete 
instructions  in  accordance  with  the 
effective  agreement's  provisions,  stating 
where  and  by  what  method  shippers 
may  file  their  requests  and  complaints 
and  how  they  may  engage  in 
consultation  under  section  5(b)(6)  of  the 
Act,  together  with  a  sample  of  the  rate 
request  form  if  one  is  used  or,  in  lieu 
thereof,  a  description  of  the  information 
necessary  for  processing  the  request  or 
complaint. 

(20)  Overcharge  Claims. 

(i)  No  tariff  in  the  foreign  commerce 
shall  limit  the  filing  of  overcharge  claims 
with  a  common  carrier  for  private 
settlement  to  a  period  of  less  than  three 
years  after  accrual  of  the  cause  of  action 
nor  shall  the  acceptance  of  any 
overcharge  claim  be  conditioned  upon 
the  payment  of  a  fee  or  charge. 

(ii)  No  tariff  in  the  foreign  commerce 
shall  require  that  overcharge  claims 
based  on  alleged  errors  in  weight, 
measurement  or  description  of  cargo  be 
filed  before  the  cargo  has  left  the 
custody  of  the  common  carrier. 

(iii)  Tariffs  shall  contain  a  rule  which 
states  that  shippers  or  consignees  may 
file  claims  for  the  refund  of  freight 
overcharges  resulting  from  errors  in 
weight,  measurement  cargo  description 
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or  tariff  application.  This  rule  shall 
clearly  indicate  where  and  by  what 
method  such  claims  are  to  be  filed  with 
the  common  carrier  and  shall  further 
advise  that  such  claims  may  also  be 
filed  with  the  Federal  Maritime 
Commission.  At  a  minimum,  tariffs  shall 
contain  the  following  provisions: 

(A)  Claims  seeking  the  refund  of 
freight  overcharges  may  be  filed  in  the 
form  of  a  complaint  with  the  Federal 
Maritime  Commission,  Washington.  D.C. 
20573.  pursuant  to  section  11(g)  of  the 
Shipping  Act  of  1984.  Such  claims  must 
be  filed  within  three  years  of  the  date 
the  cause  of  action  accrued;  and 

(B)  Claims  for  freight  rate  adjustments 
filed  in  writing  will  be  acknowledged  by 
the  common  carrier  within  twenty  days 
of  receipt  by  written  notice  to  the 
claimant  of  the  tariff  provisions  actually 
applied  and  the  claimant's  rights  under 
the  Act. 

(e)  Additional  rules  which  affect  the 
application  of  the  tariff  shall  follow 
immediately  the  ndes  specified  in 
paragraph  (d)  of  this  section  and  shall 
be  numbered  consecutively. 

(f)  Where  a  tariff  rule  affects  only 
particular  items  or  rates,  the  affected 
items  or  rates  shall  specifically  refer  to 
such  rule. 

(g)  No  rate  tariff  shall  require 
reference  to  any  other  rate  tariff  for 
determination  of  any  applicable  rate, 
except  that: 

(1)  Reference  may  be  made  to  another 
tariff  for  terminal  and  accessorial 
charges; 

(2)  Returned  cargo  rates  accompanied 
by  the  rule  specified  in  paragraph  (d)(18) 
of  this  section  are  permitted; 

(3)  Reference  may  be  made  to  another 
tariff  (not  containing  rates]  for 
commodity  lists  or  generic  descriptions 
as  provided  in  paragraphs  (f)  and  (g)  of 
§580.6:  and 

(4)  Reference  may  be  made  to  another 
tariff  (not  containirig  rates)  covering: 

(i)  Explosives,  inflammable  or 
corrosive  materials,  or  other  dangerous 
articles; 

(ii)  Bills  of  lading  or  contracts  of 
affreightment; 

(iii)  Commodity  classifications;  and 

(iv)  Routing  guides  or  other  similar 
tariffs  as  provided  in  §  580.13. 

S  580.6    Statement  of  rates  and  charges. 

(a)  The  application  of  all  rates  and 
charges  shall  be  clear  and  definite  and 
explicitly  stated  per  100  poimds,  per 
cubic  foot,  per  ton  of  2,000  pounds,  per 
ton  of  2.240  pounds  or  some  other 
expressly  defined  unit. 

(b)  All  rates  and  charges  shall  be 
stated  in  a  simple  and  systematic 
manner.  Commodities  and  generic 
commodity  groupings  on  which  rates  are 


stated  shall  be  Usted  in  alphabetical 
order.  If  published  in  the  index,  item 
numbers  shall  also  be  shown  in  the 
body  of  the  tariff. 

(c)  Where  rates  are  stated  in  amounts 
per  package,  the  method  of  packing  and 
specifications,  showing  size, 
measurement  or  weight  of  the  packages 
to  which  such  rates  apply  shall  be 
shown. 

(d)  Where  rates  vary  def>ending  upon 
whether  cargo  is  packed,  crated, 
palletized,  bundled,  strapped,  loose  or 
otherwise  prepared  or  delivered  for 
shipment,  there  shall  be  a  statement 
clearly  and  specifically  governing  the 
application  of  such  rates.  See  Exhibit 
No.  4  to  this  part. 

(e)  Where  rates  and  charges  to  or 
from  designated  ports  are  determined  by 
the  adding  or  subtracting  of  arbitraries 
or  differentials  to  or  from  rates 
applicable  at  other  ports,  such 
application  shall  be  clearly  shown. 

(f)  A  commodity  item  may,  by  use  of  a 
generic  term,  provide  rates  on  a  number 
of  articles  if  such  term  contains 
reference  to  an  item  in  the  tariff  which 
clearly  defines  the  type  of  commodities 
contained  in  such  generic  term  or  which 
contains  a  complete  list  of  such  articles, 
or  contains  a  reference  to  the  FMC 
number  of  a  separate  tariff  of  the  same 
common  carrier  or  conference 
containing  such  definition  or  list  of  such 
articles. 

Example:  Packinghouse  products  as 
described  in  Item — ;  or  packinghouse 
products  as  described  under  heading 
"Packinghous  products"  in  FMC  No. — or 
successive  issues  thereof. 

(g)  A  separate  tariff,  not  containing 
rates,  may  be  filed  by  a  common  carrier 
or  cottferenCe  showing  a  list  of  the 
commodities  on  which  rates  published 
by  reference  to  generic  terms  will  apply; 
rate  tariffs  shall  be  made  subject  thereto 
as  provided  in  paragraph  (f)  of  this 
section. 

(h)  When  commodity  rates  are 
established,  the  description  of  the 
commodity  must  be  specific.  Rates  may 
not  be  applied  to  analogous  articles. 

(i)  The  rate  section  of  a  tariff  may 
include  a  rate  applicable  to  all 
commodities,  or  all  commodities  of  a 
class,  on  which  specific  commodity 
rates  are  not  stated  in  the  tariff,  to  be 
called  "cargo,  n.o.s."  (not  otherwise 
specified),  ','gen'eral  cargo"  or  other 
identifying  name,  or  by  broad  generic 
heading  such  as  "chemicals,  n.o.s." 

(j)  A  separate  tariff  naming  rates  on  a 
group  of  related  commodities  may  be 
published  if  such  tariff  contains  all  of 
the  rates  applicable  to  such 
commodities,  which  are  published  by 
the  same  common  carrier  or  conference. 


to  or  from  the  same  ports  or  points. 
When  such  tariffs  are  published, 
reference  shall  be  made  thereto  in  the 
tariff  of  general  application  for  the  same 
common  carrier  or  conference,  to  or 
from  the  same  ports  or  points. 

(k)(l)  Publication  of  rates  which 
duplicate  or  conflict  with  the  rates 
pubhshed  in  the  same  or  any  other  tariff 
is  prohibited. 

(2)  The  publication  of  a  statement  in  a 
tariff  to  the  effect  that  the  rates 
published  therein  take  precedence  over 
the  rates  published  in  some  other  tariff, 
or  that  the  rates  published  in  some  other 
tariff  take  precedence  over  or  alternate 
with  rates  published  therein,  is 
prohibited. 

(3)  Where  a  common  carrier  or 
conference  publishes  both  commodity 
and  class  rates,  a  statement  shall  be 
published  in  the  tariff  clearly  indicating 
which  of  the  two  rates  shall  apply  on  the 
commodity  or  commodities  on  which 
both  class  rates  and  commodity  rates 
are  published. 

(I)  Where  a  conference  opens  any  or 
all  rates,  each  tariff  item  so  opened  shall 
be  amended  to  indicate  the  word  "open" 
in  place  of  the  previously  stated  rates 
and  shall  indicate  a  reference  to  a 
published  rule  in  the  tariff  clearly 
defining  the  word  "open"  as  used  in 
each  tariff  and  indicate  where  the  rates 
of  the  individual  conference  member 
Unes  on  such  items  will  be  found. 

(m)(l)  Where  a  conference  opens 
rates  pursuant  to  paragraph  (1)  of  this 
section,  an  individual  conference 
member  shall  not  charge  rates  on  the 
open  item  unless  and  until  the  individual 
member  files  a  proper  tariff  rate 
covering  such  item  as  required  by  these 
rules.  This  may  be  accomplished  by  the 
individual  common  carrier  (or  its  tariff 
agent)  filing  a  complete  tariff  pursuant 
to  this  part,  or  by  the  conference  (or  its 
tariff  agent)  filing  a  separate  supplement 
at  the  end  of  the  conference  tariff 
indicating  the  rates  which  will  be 
charged  by  each  individual  common 
carrier  and  the  governing  rules  and 
provisions  of  the  conference  tariff 
applicable  to  each  common  carrier. 
Separate  open  rate  tariffs  may  also  be 
published  by  a  conference  (or  its  tariff 
agent),  when  conference  members 
publish  their  open  rates  in  a  separate 
tariff,  such  tariffs  must  reference,  on  the 
tilte  page,  the  conference  tariff  in  which 
the  open  rated  condition  is  reflected. 

(2)(i)  Controlled  common  carriers 
filing  open  rates  are  subject  to  the  30- 
day  controlled  common  carrier  notice 
requirement  of  i  580.10(a)(3)(i),  except 
when  special  permission  is  granted  by 
the  Commission  under  §  580.15. 
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(ii)  Notwithstanding  paragraph 
(ni)(2)(i]  of  this  section,  a  conference 
may,  on  less  than  30  days'  notice,  file 
rediwed  rates  on  behalf  of  controlled 
common  carrier  members  for  open-rated 
commodities: 

(A)  At  or  above  the  minimum  level  set 
by  the  conference;  or 

(B)  At  or  above  the  level  set  by  a 
member  of  the  conference  that  has  not 
been  determined  by  the  Commission  to 
be  a  controlled  common  carrier  8ub)ect 
to  section  9  of  the  Act,  in  the  trade 
involved. 

(n)  Special  or  emergency  rates,  or 
rates  conditioned  upon  an  expiration 
date  or  other  factor,  shall  be  shown 
under  the  same  commodity  item,  generic 
heading  or  class,  in  the  same  place  in 
the  tariff  as  the  ordinarily  applicable 
rates.  (See  Exhibit  No.  4  to  this  part.) 

(1)  If  only  a  portion  of  particiilar  rates 
or  other  provisions  will  expire  with  a 
special  date,  a  notaticMi  to  that  effect 
shall  clearly  be  shown  in  connection 
with  such  items  as  indicated  in  Exhibit 
No.  4  to  this  part. 

(2)  Project  rates  may  be  placed  in  a 
special  section  of  the  tariff  if  the  Table 
of  Contents  or  Commodity  Index 
contains  a  specific  reference  to  "Proiect 
Rates." 

(o)  All  rate  pages  shall  be  filed  in  the 
form  and  manner  shown  in  Exhibit  Nos. 
4  and  5  to  this  part 

(p)  The  number  of  rate  columns  may 
vary  as  required  to  state  rates  to  one  or 
more  ports,  port  groupings  or  port 
ranges.  The  width  of  all  columns  in  the 
rate  block  section  of  tariff  rate  pages 
may  vary  as  required.  (See  Exhibit  No.  5 
to  this  part.] 

9  SM.7    RRng  of  ssrvte*  contracto  and 

'Of< 


(a)  Definitions.  The  following 
definitions  shall  apply  for  purposes  of 
this  sertion: 

(1)  Contract  party  means  a  party 
signing  a  service  contract  as  shipper, 
shippers'  association,  or  ocean  common 
carrier  and  any  other  named  entity 
associated  wi^  such  party  entitled  to 
receive  or  authorized  to  offer  services 
under  the  contract,  except  that  in  the 
case  of  a  shippers'  association, 
individaal  members  need  not  be  named 
in  the  contract. 

(2)  Geographic  area  means  the 
general  location  from  which  or  to  which 
cargo  subject  to  a  service  contract  will 
move  in  intermodai  service. 

(3)  Port  range  means  those  ports  in  the 
countries  of  loading  or  unloading  of  the 
contract  cargo  that  are  regularly  served 
by  the  contracting  carrier  or  conference, 
as  specified  in  the  tariff  applicable  to 
the  service  in.which  the  contract  is  to  be 
employed,  even  if  the  contract  itself 


contemplates  use  of  bat  a  single  port 
within  that  range. 

(4)  Service  contract  means  a  contract 
between  a  shipper  or  a  shippers' 
association  and  an  ocean  common 
carrier  or  conference  in  which  the 
shipper  makes  a  commitment  to  provide 
a  certain  minimum  quantity  of  cargo  or 
freight  revenue  over  a  fixed  time  period, 
and  the  ocean  common  carrier  or 
conference  commits  to  a  certain  rate  or 
rate  schedule  as  well  as  a  defined 
service  level — such  as,  assured  space,    , 
transit  time,  port  rotation,  or  similar 
service  features.  The  contract  may  also 
specify  provisions  in  the  event  of 
nonpeiformance  on  the  part  of  either 
party. 

(5)  Shipper  means  an  owner  or  person 
for  whose  account  the  ocean 
transportation  of  cargo  is  provided  or 
the  person  to  whom  delivery  is  to  be 
made. 

(6)  Shippers'  association  means  a 
group  of  shippers  that  consolidates  or 
distributes  freight  on  a  ntmprofit  basis 
for  the  members  of  the  group  in  order  to 
secure  carload,  truckload,  or  other 
volume  rates  or  service  contracts. 

(b)  Contract  fiJing  requirements. 

(1)  Except  for  contracts  relating  to 
bulk  cargo,  forest  products,  recycled 
metal  scrap,  waste  paper,  or  paper 
waste,  every  ocean  common  carrier  and 
conference  that  enters  into  a  service 
contract  with  a  shipper  or  shippers' 
association  shall  file  with  the  Director, 
Bureau  of  Tariffs,  as  specified  in 
paragraph  (e)  of  this  section,  a  true  and 
complete  copy  of  each  contract  prior  to 
its  effective  date. 

(2]  Service  contracts  involving  the 
exempted  commodities  listed  in 
paragraph  (b)(1)  of  this  section  may  be 
filed  pursuant  to  this  section  at  the 
option  of  the  contract  parties.  Upon 
fihng,  such  contracts  will  be  subject  to 
the  same  requirements  as  those 
contracts  involving  non-exempt 
commodities. 

(3)  Service  contracts  shall  clearly 
state: 

(i)  The  contract  parties; 

(ii)  The  essential  terms,  except  that 
the  origin  and  destination  of  cargo 
moving  pursuant  to  the  contract  need 
not  be  stated  in  the  form  of  "port 
ranges"  or  "geographic  areas"  but  shall 
reflect  the  actual  locations  agreed  to  by 
the  contract  parties; 

(iii)  A  unique  service  contract  number 
bearing  the  prefix  "SC"; 

(iv)  The  FMC  number  of  the  governing 
essential  terms  publication  which 
contains  the  carrier's  or  conference's 
statement  of  essential  terms; 

(v)  A  specific  reference  to  the 

essential  terms  number  ("ET  No. ") 

in  the  governing  publication  which 


contains  the  summary  of  the  essential 
terms  of  the  contract  as  provided  in 
paragraph  (h)  of  this  section;  and 

(vi)  The  shipment  records  which  will 
be  maintained  to  support  the  contract. 

(c)  Confidentiality.  (1)  All  service 
contracts  filed  with  the  Commission 
will,  to  the  full  extent  permitted  by  taw, 
be  held  in  confidence. 

(2)  Amendments  to  non-essential 
terms  of  a  service  contract  will  be 
accorded  similar  confidential  treatment 

(d)  Modification  and  termination  of 
contracts.  (1)  The  essentiaf  terms  of  a 
service  contract  cannot  be  modified 
during  the  duration  of  the  contract 

(2)  Service  contracts  may  be 
terminated  by  mutual  agreement  of  the 
parties. 

(3)  In  the  event  of  a  contract  ^ 
termination  as  provided  in  paragraph 
(d)(2)  of  this  section,  if  the  minimum 
quantity  required  by  the  contract  has 
not  been  met  the  cargo  previously 
carried  under  the  contract  must  be 
rerated  according  to  the  otherwise 
applicable  tariff  provisions  of  the  carrier 
or  conference  in  effect  at  the  time  of 
such  shipments,  unless  the  contract 
itself  provides  an  alternative  procedure 
for  dealing  with  such  a  situation. 

(e)  Transmittal  of  service  contracts. 
Service  contracts  are  to  be  filed  in  single 
copy  contained  in  double  envelopes 
which  contain  no  other  material.  The 
outer  envelope  is  to  be  addressed  to  the 
Director,  Bureau  of  Tariffs,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573.  The  inner  envelope  is  to  be 
sealed,  contain  only  the  executed 
contract(8)  and  shall  state:  "This 
Envelope  Contains  a  Confidential 
Service  Contract."  The  top  of  each  page 
of  a  filed  service  contract  shall  be 
stamped  "Confidential." 

(f)  Contract  implementation,  return 
and  rejection.  (1)  Performance  under  a 
service  contract  may  begin  without  prior 
Commission  authorization,  on  the  date 
the  service  contract  and  statement  of 
essential  terms  are  on  file  with  the 
Commission. 

(2)(i]  Within  15  days  of  filing  of  the 
contract  and  statement  of  essential 
terms,  the  Commission  may  return  to  the 
contract  parties  a  service  contract  or 
statement  of  essential  terms  that  does 
not  conform  to  the  requirements  of 
paragraph  (b)  or  paragraph  (g)  of  this 
section.  The  Commission  shall  provide 
the  contract  parties  a  written 
explanation  of  the  reasons  for  such 
return.  The  contract  parties  shall  have 
15  days  from  the  date  of  return  to  refile 
the  contract  or  statement  of  essential 
terms. 

(ii)  Within  15  days  of  refiling,  the 
Commission  may  reject  a  refiled 
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contract  or  statement  of  essential  terms 
that  does  not  conform  to  the 
requirements  of  paragraph  (b)  or 
paragraph  (g)  of  this  section. 

(3)(i)  If  a  returned  service  contract  or 
statement  of  essential  terms  is  not 
refiled,  performance  under  the  service 
contract  shall  be  unlawful  after  the  15- 
day  refiling  period  has  expired. 

(ii)  If  refiled  and  subsequently  ' 

refected,  performance  under  the  service 
contract  shall  be  unlawful  after  the 
contract  parties  receive  notice  of  the 
rejection. 

(4)  If  performance  under  the  service 
contract  becomes  unlawful  by  operation 
of  this  paragraph,  all  services 
theretofore  performed  under  the  service 
contract  shall  be  rerated  in  accordance 
with  the  otherwise  applicable  tariff 
provisions  for  such  services. 

(5)  The  minimum  30-day  period  of 
availability  of  essential  terms  required 
by  paragraph  (g)  of  this  section  shall  be 
suspended  upon  return  of  a  service 
contract  or  statement  of  essential  terms 
and  a  new  30-day  period  shall 
commence  upon  refiling  thereof. 

[g]  Availability  of  essential  terms. 
(l)(i]  A  concise  statement  of  the 
essential  terms  of  each  service  contract 
shall  be  filed  with  the  Commission  and 
made  available  to  the  general  public  in 
tariff  format  pursuant  to  the 
requirements  of  paragraph  (h)  of  this 
section. 

(ii)  The  essential  terms  of  each  service 
contract  must  be  made  available  to  all 
shippers  or  shippers'  associations 
similarly  situated  under  the  same  terms 
and  conditions  for  a  specified  period  of 
no  less  than  30  days  from  the  date  of 
filing  of  the  concise  statement  of 
essential  terms. 

(2)  The  essential  terms  shall  include, 
where  applicable,  the  following: 

(i)  The  origin  and  destination  port 
ranges  in  the  case  of  port-to-port 
movements,  and  the  origin  and 
destination  geographic  areas  in  the  case 
of  through  intermodai  movements; 

(ii)  The  commodity  or  commodities 
involved; 

(iii)  The  minimum  quantity  of  cargo  or 
freight  revenue  necessary  to  obtain  the 
rate  or  rate  8chedule(s); 

(iv)  The  contract  rate,  rates  or  rate 
8chedule(s],  including  any  additional  or 
other  charges  (viz.  surcharges,  terminal 
handling  charges,  etc.)  that  apply; 
provisions  specifying  methods  of 
retroactive  rate  adjustments  based  upon 
experienced  costs;  and  any  and  all 
conditions  and  terms  of  service  or 
operation  or  concessions  which  in  any 
way  affect  such  rates  or  charges; 

(v)  Hie  term  of  the  contract; 

(vi)  Carrier  or  conference  service 
commitments; 


(vii)  Liquidated  damages  for 
nonperformance,  if  any,  or  where  the 
volume  requirement  may  not  be  met 
during  the  contract  period  in  situations 
other  than  those  described  in  paragraph 
(8)(2](vi>i)  of  this  section,  the  rate, 
charge,  or  rate  basis  which  will  be 
applied;  and 

(viii)  A  clear  description  of  any 
circumstance  which  will  permit: 

(A)  A  reduction  in  the  quantity  of 
cargo  or  amount  of  revenues  required 
under  the  contract 

(B)  An  extension  of  the  confract  term 
without  any  change  in  the  contract  rate 
or  rate  schedule; 

(C)  A  discontinuance  of  the  contract 
or 

(D)  Any  other  deviation  from  the 
terms  of  the  contract. 

(h)  Form  and  filing  of  essential  terms. 

(1)  Each  carrier  or  conference  shall 
summarize  the  essential  terms  of  service 
contracts  it  has  executed  in  a  governing 
publication  on  file  with  the  Commission. 

(2)(i)  The  form  and  maimer 
requirements  applicable  to  governing 
tariffs  as  set  forth  in  this  part  shall  apply 
to  the  essential  terms  publication. 

(ii)  Such  publication  shall  include  an 
alphabetical  index  of  the  commodities 
covered  by  the  service  confracts. 

(3)  All  essential  terms  filings  shall  be 
printed  in  black  on  yellow  paper. 

(4)  The  essential  terms  of  a  service 
confract  or  contracts  shall  be  identified 
with  an  essential  terms  number  bearing 
the  prefix  "ET  No."  The  "ET  No."  shall 
be  located  on  the  top  of  each  page  used 
to  summarize  the  essential  terms  of  a 
service  confract  or  confracts. 

(3)(i)  The  essential  terms  publication 
shall  contain  on  its  title  page  or  in  a  rule 
of  such  publication  reference  to  the 
carrier's  or  conference's  tariff(8)  of 
general  appHcability.  The  tariff  of 
general  applicability  is  the  tariff  which 
would  apply  in  the  absence  of  a  service 
contract. 

(ii)  Every  tariff  of  general  applicability 
shall  bear  a  reference  to  the  FMC 
number  of  a  carrier's  or  conference's 
governing  essential  terms  publication. 

(i)  Transmittal  of  essential  terms 
publications.  At  the  same  time  that  a 
service  confract  is  filed  with  the 
Commission,  publications  containing  the 
essential  terms  of  service  contracts  shall 
be  transmitted  to  the  Commission  with 
an  accompanying  fransmittal  letter  in  an 
envelope  which  contains  only  matter 
relating  to  essential  terms.  The  envelope 
and  the  inside  address  on  the 
transmittal  letter  are  to  be  addressed  to 
the  "Director,  Bureau  of  Tariffs,  Federal 
Maritime  Commission,  Washington,  DC. 
20573." 

(j)  Recordkeeping.  Every  common 
carrier  or  conference  shall  maintain 


contract  shipment  records  for  a  period 
of  five  years  from  the  termination  of 
each  confract. 

(k)  Submission  of  modifications.  Any 
time  a  service  confract  is  modified, 
terminated,  or  extended,  a  notice  to  that 
effect  shall  be  filed  with  the 
Commission. 

§  580  J    Tariffs  containing  Wifough  rates 
for  through  transportation. 

(a)  Definitions.  The  following 
definitions  shall  apply  for  purposes  of 
this  section: 

(1)  Through  rate  means  the  single 
amount  charged  by  a  common  carrier  in 
connection  with  through  fransportation. 

(2)  Through  transportation  means 
continuous  fransportation  between 
points  of  origin  and  destination,  either 
or  both  of  which  lie  beyond  port 
terminal  areas,  for  which  a  through  rate 
is  assessed  and  which  is  offered  or 
performed  by  one  or  more  carriers,  at 
least  one  of  which  is  a  common  carrier, 
between  a  United  States  point  or  port    * 
and  a  foreign  point  or  port. 

(b)  Filing  requirements.  Every 
common  carrier  and  conference  subject 
to  the  Act  which  establishes  through 
rates  for  through  transportation  shall  file 
tariffs  which  state  all  such  rates  and 
related  charges,  niles,  regulations, 
privileges  or  facilities,  granted  or 
allowed.  Through  rates  may  be  filed  in 
separate  tariff  publications  or  as  a  part 
of  a  port-to-port  tariff.  Such  tariffs  shall 
be  filed  and  maintained  in  the  manner 
set  out  in  the  Act  and  in  accordance 
with  the  rules  of  this  part  Through  rate 
tariffs  shall  be  filed  in  the  name  of  the 
common  carrier  or  conference  subject  to 
the  Act  Through  rate  tariffs  shall  be 
initially  filed  on  thirty  days'  notice  as 
provided  by  sections  8  and  9  of  the  Act 
unless  a  shorter  notice  is  permitted 
pursuant  to  special  permission. 
Amendments  to  tariffs  containing 
through  rates  which  provide  for  the 
addition  of  new  inland  points  may, 
however,  become  effective  upon 
publication  and  filing.  Such  tariffs  shall 
contain  the  following  provisions: 

(1)  The  title  page  shall  identify  the 
tariff  as  a  "through  rate"  tariff  and  shall 
also  provide  a  brief  description  of  the 
modes  of  services  covered  by  the  tariff 
(e.g.,  rail/motor/ocean  services)  and  the 
trade  area  covered  by  the  tariff.  The 
trade  area  shall  be  described  on  the  title 
page  by  naming  the  countries  to,  fix>m  or 
between  which  the  through  rates  apply 
and  the  port(8)  or  range(s)  of  port  via 
which  through  transportation  will  be 
performed. 

(2)  Rule  No.  1  of  each  through  rate 
tariff  shall  provide: 
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(i)  A  clear  description  of  the  points, 
regions,  or  ports  to,  hx)[n  or  between 
which  the  rates  apply.  Each  point,  region 
or  port  shall  be  described  by  its 
conunonly  used  geographic  name.  The 
utilization  of  U.S.  postal  ZIP  codes  is 
permitted;  and 

(ii)  The  name  of  the  port  or  ports  via 
which  through  shipments  will  be  moved; 
or  a  clear  description  of  the  range  or 
ranges  of  ports  via  which  through 
shipments  will  be  moved. 

(3)  A  contract  of  affreightment  clearly 
setting  forth  the  responsibility  for 
through  transportation  which  is 
consistent  with  the  holding  out  provided 
by  the  application  of  the  rates  and 
conditions  of  the  tariff. 

(c)  Multiple  tariffs.  Common  carriers 
and  conferences  which  publish  more 
than  one  through  rate  tariff  from,  to  or 
between  the  same  points,  ports  or 
regions,  based  on  mode  of  service, 
description  of  commodities,  etc..  shall 
provide  in  Rule  No.  1  of  each  respective 
tariff  a  cross-reference  to  the  FMC 
number  and  description  of  the 
application  of  such  other  tariff(8). 

9  SM.9    Tanntnal  rulM,  chfgss  and 

)  MovMd  St  Itow  Yovk. 


(a)  Every  tariff  filed  pursuant  to  this 
part  shall  state  separately  all  terminal  or 
other  charges,  privileges  or  faciUties 
under  the  control  of  the  common  carrier 
or  conference  which  are  granted  or 
allowed  to  shippers. 

(b)  Wherever  a  tariff  includes  charges 
for  terminal  services,  canal  tolls  or 
additional  charges  not  under  the  control 
of  the  common  carrier  or  conference, 
which  merely  acts  as  a  collection  agent 
for  the  charges,  and  the  agency  making 
such  charges  to  the  common  carrier 
increases  the  charges  without  notice  to 
the  common  carrier  conference,  such 
charges  may  be  increased  in  the 
common  carrier  or  conference  tariff 
without  being  subject  to  the  30-day 
advance  filing  requirement  of  this  part 
or  separately  stated  on  the  bill  of  lading. 

(c)  Every  tariff  naming  rates  on  import 
traffic  shipped  through  the  port  of  New 
Yoric  or  to  a  range  of  ports  which 
includes  New  Yorlc.  shall  contain  a  rule 
in  compliance  with  Part  525  of  this 
chapter.  '. 

S5M.10    AmiwmwnU  to  tariffs;  rs|»ctlon. 

(a)  Tariff  amendments.  (1)  For  the 
purposes  of  this  part,  "amendments" 
means  all  changes  in,  additions  to,  or 
deletions  from  a  tariff. 

(2)  Amendments  which  provide  for 
new  or  initial  rates,  or  amendments 
which  provide  for  changes  in  rates, 
charges,  rules  or  other  provisions 
resulting  in  an  increase  in  cost  to  the 
shipper,  shall  be  published  and  filed  to 


become  effective  not  earlier  than  30 
days  after  the  date  of  publication  and 
filing,  unless  special  permission  to 
become  effective  on  less  than  said  30 
days'  notice  has  been  granted  by  the 
Commission  pursuant  to  S  580.15. 

(3)(i)  Amendments  which  provide  for 
changes  in  rates,  charges,  rules, 
regulations  or  other  provisions  resulting 
in  a  decrease  in  cost  to  the  shipper,  or 
amendments  which  result  in  no  change 
in  cost  to  the  shipper,  may  become 
effective  upon  publication  and  filing; 
except  that  all  changes  to  controlled 
common  carrier  tariffs  shall  not  become 
effective  earlier  than  30  days  from  the 
date  of  filing  unless  special  permission 
has  been  granted  by  the  Commission 
under  {  580.15,  or  the  change  affects 
tariff  matters  which  are  the  subject  of  a 
suspension  proceeding,  in  which  case 
S  580.11(g)  shall  apply. 

(ii)  Conferences  may  file  on  behalf  of 
their  controlled  common  carrier 
members  lower  independent-action 
rates  on  less  than  30  days'  notice, 
subject  to  the  requirements  of  their 
basic  agreements  and  subject  to  such 
rates  being  filed  at  or  above  the  level  set 
by  a  member  of  the  conference  that  has 
not  been  determined  by  the  Commission 
to  be  a  controlled  common  carrier 
subject  to  section  9  of  the  Act  in  the 
trade  involved. 

(4)  An  amendment  containing  a  rate 
on  a  speciflc  commodity  not  previously 
named  in  a  tariff  which  is  a  reduction  or 
no  change  in  cost  to  the  shipper  may 
become  effective  upon  publication  and 
filing,  if: 

(i)  The  tariff  contains  a  "cargo,  n.o.s." 
or  similar  general  cargo  rate  which 
would  otherwise  be  applicable  to  the 
specific  commodity; 

(ii)  The  specific  commodity  rate  is 
equal  to  or  lower  than  the  previously 
applicable  general  cargo  rate;  and 

(iii)  The  common  carrier  is  not  a 
controlled  common  carrier  which  has 
not  received  special  permission 
authorizing  the  amendment. 

(5)  An  amendment  which  deletes  a 
specific  commodity  and  rate  applicable 
thereto  &om  a  tariff,  thereby  resulting  in 
the  application  of  a  higher  "Cargo, 
n.o.s."  or  similar  general  cargo  rate,  is  a 
rate  increase  and  shall  be  published  and 
filed  to  become  effective  not  earlier  than 
30  days  after  the  date  of  filing  in  the 
absence  of  special  permission  for  an 
earlier  effective  date  pursaunt  to 

S  580.15. 

(6)  Looseleaf  tariffs  shall  be  amended 
by  reprinting  the  entire  page  upon  which 
any  modification  is  made.  An  amended 
tariff  page  shall  be  designated  in  the 
upper  right-hand  comer  as  a  "revised 
page"  in  the  manner  illustrated  by 
Exhibit  No.  4  to  this  part.  For  example: 


First  revised  page  1: 

or 
First  revised  page  21. 

(7)(i)  The  revised  page  filed  to 
accomplish  a  tariff  amendment  shall 
reprint  the  page  to  be  replaced  in  its 
entirety,  changing  only  the  matter  on  the 
page  which  is  modified.  Changes  in 
existing  rates,  charges,  classifications, 
rules  or  other  provisions  accomplished 
by  an  amendment  shall  be  indicated  on 
the  revised  page  by  the  following 
uniform  symbols: 

(R)  To  denote  a  reduction. 

(A)  To  denote  an  increase. 

(C)  To  denote  changes  in  wording  which 
result  in  neither  an  increase  nor  a  decrease  in 
charges. 

P)  To  d^ote  a  deletion. 

(E)  To  denote  an  exception  to  a  general 
change. 

(N)  To  denote  reissued  matter.    . 

(I)  To  denote  new  or  initial  matter. 

(K)  To  denote  a  rate  or  charge  that  is  filed 
by  a  controlled  common  carrier  member  of  a 
conference  under  independent  action. 

(ii)  An  explanation  of  such  symbols 
shall  be  set  forth  in  the  tariff  as  required 
by  9  580.5(c)(7). 

(8)  Each  revised  tariff  page  shall 
cancel  the  previously  issued  page  upon 
which  a  change  is  made.  The  previous 
page  being  cancelled  shall  be  indicated 
inmiiediately  under  the  designation  of 
the  new  revised  page  number  as 
illustrated  by  Exhibit  No.  4  to  this  part 
For  example: 

First  revised  page  1  cancels  original  page  1; 
or 

Fifth  revised  page  21  cancels  fourth  revised 
page  21. 

All  matter  on  a  cancelled  page  which  is 
not  being  changed  shall  be  reissued  on 
the  revised  page  at  it  appeared  on  the 
page  being  cancelled. 

(9)  Each  revised  page  shall,  in  the 
upper  right-hand  comer,  state  the 
effective  date  of  the  changes  made  on 
that  page.  Such  effective  date  shall  be 
subject  to  the  requirements  of  sections  8 
and  9  of  the  Act  and  of  this  section. 
Revised  pages  may  also  state  the  issue 
date. 

(10)  When  a  revised  page  cancelling  a 
previous  page  deletes  any  matter 
contained  in  the  previous  page,  the 
deletion  shall  be  indicated  by  the 
synlbol  "(D)"  and  any  other  symbol 
under  paragraph  (a)(7)(i)  of  this  section 
applicable  to  the  effect  of  the  deletion 
upon  the  conunon  carrier's  rates  or 
charges. 

(II)  Every  tariff  amendment  effective 
upon  less  than  statutory  notice  pursuant 
to  special  permission  granted  by  the 
Commission,  shall  show  in  connection 
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with  such  change  the  notation  required 
by  9  580.15(f). 

\\2]  Increased  rates  brought  forward 
from  a  previously  filed  page  prior  to 
their  effective  date,  shall  be  designated 
with  the  symbol  "(N)"  as  "reissued"  and 
state  their  original  effective  date. 

(13)  If,  on  account  of  expansion  of 
matter  on  any  page,  it  becomes 
necessary  to  add  an  additional  page  in 
order  to  acconunodate  said  new  matter, 
such  additional  page  (except  when  it 
follows  the  final  page)  shall  be  given  the 
same  number  as  the  previous  page  with 
a  letter  suffix  unless  all  subsequent 
pages  are  reissued  and  renumbered.  For 
example: 

Original  Page  4-A,  Original  Page  4-B,  eta 

If  it  is  necessary  to  change  matter  on 
Original  Page  4-A  it  may  be  done  by 
issuing  First  Revised  Page  4-A  which 
shall  indicate  the  cancellation  of 
Original  Page  4-A. 

(14)  When  a  revised  page  deletes 
rates,  rules  or  other  provisions 
previously  published  on  the  page  which 
it  cancels  and  such  rates,  rules  or 
provisions  are  published  on  a  different 
page,  the  revised  page  shall  make  a 
specific  reference  to  the  page  on  which 
the  rates,  rules  or  provisions  will  be 
found  and  the  page  to  which  reference  is 
made  shall  contain  the  following 
notation  in  connection  with  such  rates, 
rules  or  other  provisions: 

For  (here  insert  rates,  rules  or  other 
provisions  in  question)  in  effect  prior  to  the 
effective  date  hereof  see  page . 

Subsequently  revised  pages  of  the  same 
number  shall  omit  this  notation  insofar 
as  this  particular  tariff  matter  is 
concerned. 

(b)  [Reserved] 

(c)  [Reserved] 

(d)  Rejection  of  tariff  amendments  or 
other  tariff  publications.  (1)  Any 
amendment  (or  other  tariff  publication) 
submitted  for  filing  which  fails  in  any 
respect  to  conform  with  the  Act  or  with 
the  provisions  of  this  part  is  subject  to 
rejection  or  partial  rejection.  When  tariff 
matter  is  rejected,  either  in  whole  or  in 
part,  the  Commission,  acting  through  a 
designated  official,  will  inform  the 
person  tendering  the  material  for  filing 
of  the  rejection  by  telegram,  cablegram 
or  letter. 

(2)  Upon  receipt  of  notice  of  a 
rejection,  the  filing  party  shall 
immediately  remove  such  rejected 
material  from  its  effective  tariff  and 
immediately  notify  all  subscribers  to 
affected  tariffs  that  the  rejected  material 
is  void. 

(3)  The  number  assigned  to  an 
amendment  (or  other  tariff  publication) 
which  has  been  rejected  may  not  be 


used  again.  The  rejected  material  niay 
not  be  referred  to  in  any  subsequent 
amendment  (or  other  tariff  publication) 
in  any  manner  whatsoever,  except  that 
a  notation  shall  appear  at  the  bottom  of 
any  new  tariff  matter  issued  to  replace 
rejected  matter  which  reads 
substantially  as  follows: 

iMued  in  lieu  of Page  No. 

rejected  by  the  Federal  Maritime 
Commission. 

S  5S0.1 1    Supplmnsntt  to  tariff*. 

(a)  Supplements  to  tariffs  may  be  filed 
only  to  accomplish  the  following: 

(1)  To  cancel  a  tariff  in  whole  or  in 
part 

(2)  To  provide  for  a  general  rate 
decrease  applicable  to  all,  or 
substantially  all,  the  commodities  listed 
in  a  tariff. 

(3)  To  provide  for  a  general  rate 
increase  applicable  to  all,  or 
substantially  all,  the  commodities  listed 
in  a  tariff. 

(4)  To  indicate  seasonal 
discontinuance,  temporary  suspension 
or  reinstitution  of  service  covered  by  a 
tariff. 

(5)  To  provide  for  change  in  name  of 
the  publishing  common  carrier  or  its 
tariff  agent. 

(6)  To  indicate  controlled  common 
carrier  rates  which  have  been 
suspended  by  the  Commission. 

(b)  Supplements  filed  pursuant  to 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section  which  do  not  change  the  rates 
applicable  to  all  listed  commodities 
shall  bear  one  of  the  following 
notations: 

(1)  The  general  rate  increase/decrease 
provided  for  on  this  page  applies  to  all 
commodities  stated  herein  except  the 
following  (here  list  the  excepted  commodities 
or  commodity  item  numbers);  or 

(2)  The  general  rate  increase/decrease 
provided  for  on  this  page  applies  to  all 
commodities  stated  herein  except  those  noted 
on  page . 

(c)  General  rate  change  supplements 
(paragraphs  (a)(2)  and  (a)(3)  of  this 
section)  shall  bear  an  expiration  date 
that  coincides  with  the  date  the  changes 
will  be  reflected  in  the  rates  and  charges 
in  the  tariff.  Such  date  shall  not  be  more 
than  90  days  after  the  date  of  filing.  No 
more  than  one  such  supplement  may  be 
in  effect  at  any  time. 

(d)  Additional  supplements  to  other 
than  looseleaf  tariffs  shall  be  filed  as 
provided  by  any  special  permission 
authority  granted  by  the  Commission 
pursuant  to  99  580.4(d)  and  580.15. 

(e)  Supplements  shall  be  numbered 
consecutively  on  the  upper  right-hand 
comer  ofBach  page.  For  example: 

Supplement  No.  1  to  FMC  Tariff  No. . 


(f)  General  rate  increase/decrease 
supplements  filed  by  controlled  common 
carriers  are  subject  to  the  30-day  notice 
requirements  of  9  580.10,  unless  special 
permission  has  been  granted  pursuant  to 
9  580.15  or  the  change  affects  tariff 
matter  which  is  the  subject  of  a 
suspension  proceeding,  in  which  case 

9  580.11(g)  shall  apply. 

(g)  Treatment  of  suspended  tariff 
matter  (controlled  common  carriers).  (1) 
Tariff  matter  filed  by  a  controlled 
common  carrier  may  be  suspended  at 
any  time  before  its  effective  date.  Tariff 
matter  already  in  effect  may  be 
suspended  upon  issuance  of  a  show 
cause  order  on  not  less  than  60  days' 
notice  to  the  common  carrier.  In  either 
instance,  the  suspension  period  shall  not 
exceed  180  days. 

(2)  Upon  receipt  of  a  suspension  order 
the  controlled  common  carrier  shall 
immediately  file  a  supplement  which: 

(i)  Contains  the  specific  rates,  charges, 
classifications  or  mies  suspended; 

(ii)  Cites  the  date  upon  which  the 
suspension  becomes  effective;  and 

(iii)  States  that  all  use  and  application 
of  the  suspended  tariff  matter  is 
deferred  for  the  period  specified  in  the 
suspension  order. 

(3)  Controlled  common  carrier  tariff 
matter  filed  to  become  effective  during  a 
suspension  period  in  lieu  of  the 
suspended  matter  may  become  effective 
immediately  upon  filing  or  upon  the 
effective  date  of  the  suspension, 
whichever  is  later.  In  determining 
whether  fb  reject  replacement  rates,  the 
Commission  will  consider  whether  such 
rates  result  in  total  charges  (e.g.,  rate 
plus  applicable  surcharges)  that  are 
lower  than  the  lowest  comparable 
charges  effective  for  a  U.S.-fiag  or 
reciprocal-flag  common  carrier  serving 
the  same  trade. 

(i)  The  filing  controlled  common 
carrier  shall  identify  the  specific  U.S.- 
flag  or  reciprocal-flag  common  carrier's 
rates,  charges,  classification  or  rules 
resulting  in  total  charges  which  equal  or 
are  lower  than  its  own. 

(ii)  All  replacement  filings  shall  state 
on  the  appropriate  tariff  page  the 
following: 

Filed  pursuant  to  46  U.S.C.  app.  1708(d)  and 
46  CFR  580.11(g) 

S  560.12    Thna/veluni*  rates. 

(a)  Definition.  'Time/volume  rate", 
for  the  purposes  of  this  section,  means  a 
rate  published  in  a  tariff  which  is 
conditional  upon  receipt  of  a  specified 
aggregate  volume  of  cargo  or  aggregate 
freight  revenue  over  a  specified  period 
of  time. 

(b)  General  requirements.  (1)  Time/ 
volume  rates  may  be  offered  by  common 


45390      Federal  Register 


/  Vol.  49.  No.  222  /  Thursday  November  15.  1964  /  Rules  and  Regulations 


carriers  or  confermces.  All  rates, 
charges,  classiHcatJons,  rules  and 
practices  concerning  time/volume  rates 
must  be  published  in  an  applicable  tariff 
on  file  with  the  Commission.  The  time/ 
volume  rate  offering  must  identify  the 
shipment  records  which  will  be 
maintained  to  support  the  rate. 

(2)  Once  a  time/volume  rate  is 
accepted  by  one  shipper,  it  shall  remain 
in  effect  for  the  time  specified,  without 
amendment. 

(3)  Any  shipper  utilizing  a  time/ 
volume  rate  must  give  notice  to  the 
offering  carrier  or  conference  of  its 
intention  to  use  sudi  a  rate  prior  to 
tendering  any  shipments  under  such  an 
arrangement.  Notice  may  be 
accomplished  by  any  effective  method 
deemed  appropriate  by  the  offering 
carrier  or  conference  and  set  forth  in  the 
applicable  tariff. 

(4)  Shipper  notices  and  shipment 
records  supporting  a  time/volume  rate 
shall  be  maintained  by  any  offering 
carrier  or  conference  for  at  least  five 
years  after  any  shipper's  use  of  a  time/ 
volume  rate  has  ended. 

(c)  Continuation  of  contracts.  Any 
contract  with  respect  to  a  time/volume 
rate  entered  into  prior  to  June  18, 1984, 
pursuant  to  former  9  536.7,  and  in  effect 
on  that  date,  shall  be  permitted  to 
remain  in  effect  for  the  duration  of  the 
term  specified  in  the  contract  or  until 
June  17, 1985,  whichever  occiu?  first. 


such  regulations  are  available  to  the 
general  public. 


§saai3 

(a)  M  it  is  undesirable  or  impractical  to 
include  tariff  rules  or  bills  of  lading/ 
contracts  of  affreightment  in  a  rate  tariff 
as  required  by  paragraphs  (c)(10]  and 
(d)(8)  of  §  580.5,  such  materials  may  be< 
separately  published  and  filed  as  a 
"rules  tariff"  and/or  "bill  of  lading 
tariff."  Classifications  of  freight  and 
similar  tariff  matter  may  also  be 
published  and  filed  as  separate 
"governing  tariffs."  Rate  tariffs  affected 
by  such  governing  publications  shall  be 
made  expressly  subject  thereto  by  the 
inclusion  of  a  reference  in  substantially 
the  following  form: 

Except  as  otherwi«e  provided,  this  tariff  is 
governed  by  (insert  type  of  tariff)  FMC  No. 

(b)  No  rate  tariff  shall  refer  to  or  be 
governed  by  another  rate  tariff. 

(c)  Tariffs  naming  rates  for  the 
transportation  of  explosives, 
inflammable  or  corrosive  material,  or 
other  dangerous  articles,  shall  contain 
(as  required  by  {  580.5(d](16])  the  rules 
and  regulations  issued  by  the  common 
carrier  or  conference  governing  the 
transportation  of  such  articles  or 
reference  to  a  separate  publication, 
commercial  or  governmental,  where 


S  580.14 
of  control, 


of  operations,  transfw 

In  common  carrier 
In  conference 


(a)  Whenever  a  common  carrier  with 
an  individual  tariff  on  file  changes  its 
name  or  transfers  operating  control  to 
another  person,  the  person  who  will 
thereafter  operate  the  common  carrier 
service  shall  make  appropriate  tariff 
filings  to  indicate  the  change  in  name. 
Subsequent  amendments  to  such  tariffs 
shall  be  in  the  name  of  the  new  common 
carrier. 

(b)  Whenever  the  name  of  a  common 
carrier  which  participates  in  a 
conference  is  changed,  the  conference 
shall  file  an  appropriate  amendment  to 
its  tariff  indicating  the  participating 
conunon  carrier's  new  name. 

(c)  Whenever  the  operation,  control  or 
ownership  of  a  common  carrier  is 
transferred  resulting  in  a  majority 
portion  of  the  interest  of  that  common 
carrier  being  owned  or  controlled  in  any 
maimer  by  a  government  under  whose 
registry  the  vessels  of  the  common 
carrier  are  operated,  the  common  carrier 
shall  immediately  notify  the 
Commission  in  writing  of  the  details  of 
the  change. 

SSaaiS    AppHcations  for  special 


(a)(1)  Section  8(d)  of  the  Act 
authorizes  the  Commission,  in  its 
discretion  and  for  good  cause  shown,  to 
permit  increases  in  rates  or  the  issuance 
of  new  or  initial  rates  on  less  than 
statutory  notice.  Section  9(c)  of  the  Act 
authorizes  the  Commission  to  permit  a 
controlled  common  carrier's  rates, 
charges,  classifications,  rules  or 
regulations  to  become  effective  on  less 
than  30  days'  notice.  The  Conunission 
may  also  in  its  discretion  and  for  good 
cause  shown,  permit  departures  from 
the  requirements  of  this  part.  The 
Conunission  will  grant  such  permission 
only  in  cases  where  merit  is 
demonstrated. 

(2)  Typographical  and/or  clerical 
errors  constitute  good  cause  for  the 
exercise  of  special  permission  authority 
but  every  application  based  thereon 
must  plainly  specify  the  error  and 
present  clear  evidence  of  its  existence, 
together  with  a  full  statement  of  the 
attending  circumstances,  and  shall  be 
filed  with  reasonable  promptness  after 
issuance  of  the  defective  tariff 
publication. 

(b)  Application  for  special  permission 
to  establish  rate  increases  or  decreases 
on  less  than  statutory  notice  or  for 
waiver  of  the  provisions  of  this  part. 


shall  be  made  by  the  common  carrier, 
conference  or  agent  that  holds 
authorization  to  file  the  tariff 
publication.  Such  applications  shall  be 
accompanied  by  a  filing  fee  of  $90. 

(c)  Application  for  special  permission 
shall  be  made  only  by  cable,  telegram  or 
letter  except  that  in  emergency 
situations,  application  may  be  made  by 
telephone  if  the  telephone 
commtmication  is  promptly  followed  by 
a  cable,  telex  or  letter  and  the  filing  fee 
of  $90. 

(d)(1)  If  the  authority  granted  by 
special  permission  is  used,  it  must  be 
used  in  its  entirety  and  in  the  manner 
set  forth  by  the  Commission. 

(2)  If  the  exact  authority  granted  by 
the  special  permission  is  not  used,  and 
more,  less  or  different  authority  is 
desired,  a  new  application  complying 
with  the  requirements  of  this  part  in  all 
respects  and  referring  to  the  previous 
special  permission  must  be  filed. 

(e)  Applications  for  special  permission 
shall  contain  the  following  information: 

(1)  The  name  of  the  conference  or 
carrier. 

(2)  The  FMC  number  and  description 
of  the  specific  tariff  involved. 

(3)  The  rate,  conunodity,  rules,  etc. 
(related  to  the  application),  and  the 
special  circumstances  which  the 
applicant  believes  constitute  good  cause 
to  depart  from  the  requirements  of  this 
part  or  to^arrant  a  tariff  change  upon 
less  than  tijie  statutory  notice  period. 

(f)  Every  tariff  or  tariff  amendment 
filed  pursuant  to  special  permission 
granted  by  the  Commission  shall 
contain  the  following  notation: 

Issued  under  authority  of  Federal  Maritiine 
Conunission  Special  Permisiion  No. . 

The  filing  common  carrier(8)  shall  fill  in 
the  blank  with  the  special  permission 
letter  and  number  assigned  by  the 
Commission.  For  example:  No.  F-1212  or 
No.  CC-1212. 

9SM.16    Loyalty  contracts. 

(a)  A  sample  of  any  loyalty  contract, 
as  defined  in  this  part,  must  be  filed  in 
the  applicable  tariff  together  with  rules 
which  set  forth  the  scope  and 
application  of  the  contract  system. 

(b)  The  use  of  any  sample  loyalty 
contract  and  applicable  rules  filed  for 
inclusion  in  a  tariff  under  paragraph  (a) 
of  this  section  shall  be  presumed  to  be 
"in  conformity  with  the  antitrust  laws," 
within  the  meaning  of  section  10(b)(9}  of 
the  Act,  if  such  contract  makes 
reference  to  a  Business  Review  Letter, 
issued  pursuant  to  28  CFR  S  50.6, 
indicating  no  objection  to  the  use  of  that 
contract. 
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9  580.91    0MB  control  numbers  assigned 
pursuant  to  ttie  Paperwork  Reduction  Act 

This  section  displays  the  control 
numbers  assigned  to  information 
collection  requirements  of  the 
Commission  in  this  part  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
L  96-511.  The  Commission  intends  that 


this  section  comply  with  the 
requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act,  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  Office  of  Management  and  Budget 
[OMB]  for  each  agency  information 
collection  requirement: 


Sadion 


saoj 

580.7(f) __. 

580.8  through  SaaiS... 


CurfanlOMB 
control  No. 


3072-0009 
3072-0044 
3072-0009 


MUJNO  COOC  (730-01-11 


(i 
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EXHIBIT  NO.  1  TO  PART  5S0 

Title  Page  (Front)  Format 
(See  t  580. 5 (a)) 


ORIGINAL  TITLE  PAGE 
TO 
FMC  NO.  1 

EFFECTIVE  DATE:   JANUARY  1,  1985 


CARLETON  STEAMSHIP  LINE 

A  VESSEL  OPERATING  COMMON  CARRIER 

FREIGHT  TARIFF  NO.  1 

NAMING 
CLASS  AND  COMMODITY  RATES 
AND 
RULES  AND  REGULATIONS 

GOVERNING  THE  TRANSPORTATION  OF 
GENERAL  COMMODITIES 
VIA 
DIRECT/TRANSSHIPMENT  SERVICE 
(SEE  PAGE  8) 

FROM 
U.  S.  PACIFIC  COAST  PORTS 
(AS  SPECIFIED  IN  RULE  1) 

TO 
PORTS  IN  JAPAN  AND  KOREA 
(AS  SPECIFIED  IN  RULE  1) 


FOR  REFERENCE  TO  GOVERNING  PUBLICATIONS,  SEE  PAGE  11. 

FOR  LIST  OF  PARTICIPATING  COMMON  CARRIERS,  SEE  PAGE  4. 

SUBSCRIPTION  PRICE:   U.  S.  $200.00  PER  CALENDAR  YEAR  OR  FRACTION 
THEREOF,  INCLUDING  ALL  SUPPLEMENTARY  MATTER  AND  REVISION?  THERETO. 
SEE  RULE  NO.  23. 

I 

ISSUED  BY: 

CARLETON  B.  JOHANSEN 
ISSUING  OFFICER 
6402  BRYAN  STREET 
BUCKLER,  CALIFORNIA  94199 
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EXHIBIT  NO.  2  TO  PART  580 


Title  Page  (Reverse)  Format 
(See  88  580.4(e)  and  5^^5(c)(2)) 


ANTI -REBATING  POLICY 

Carleton  Steamship  Line  has  a  policy  against  the  payment  of  any 
rebate  by  the  company  or  any  officer,  employee,  or  agent  thereof, 
which  payment  would  be  unlawful  under  the  United  States  Shipping 
Act  of  1984.  Such  policy  has  been  certified  to  the  Federal 
Maritime  Commission  in  accordance  with  the  Shipping  Act  of  1984 
and  the  regulations  of  the  Commission  set  forth  in  46  CFR  582. 


i 
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EXHIBIT  NO.   3  TO  PAKT  580 

Class  Tariff  or  Cl—a  and  Ceaaodity  Tariff  Index 
(Saa  ■  380.5(c)(6)) 


CABLETON  STEAMSHIP  LINE 
FIEIGHT  TARIFF  NO.    1 


FMC  NO. 


FMC  NO.  1 


FRMI:   U.  S.  PACIFIC  COAST  PORTS 
TO  :   PORTS  IN  JAPAN  AND  KOREA 


0(RIG/REV 


1st  Rev. 


CANCELS 


Original 


PAGE 


28 


PAGE 


28 


EFFECTIVE  DATE ; 


January  3,  1985 


COMMODITY  AND/OR  CLASS  RATE  KTOEX 


£BBBttS 


itv 


Abrasivea 

Acids 

Agricultural  I^lenents... 


Class  or 
Iten 

liiiniTifr 


rrmmnAI  t^ 


5 

1 
1000 


lapleaents ,  Agricultural .... 
Iron  or  steel  articles,  viz: 

Cable,  rope  and  strand 

Pipes  and  tubes 

Structural,  N.O.S 

Washers 


Class  or 
Item 


1000 

2400 

100 

85 

1315 


) 


NOTE!  Where  a  tariff  publishes  both  class  and  conmodity  rates,  different  nuaerical 
series  aust  be  used  to  differentiate  between  item  nuabers  and  class  rating 
fluabers.  For  cxaaple,  as  shown  above,  the  class  ratings  are  numbered  from 
1  to  100  and  the  cooaodity  item  nmbers  series  begin  with  1000. 
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EXHIBIT  NO.  4  TO  PART  580 

Single  Level  of  Rates,  Packed /Unpacked  Rates. 
Special  Rates.  Bnergencv  Rates  and  Valuation  Rates 
(See  ••  580.4(e)(2);  580.5(b);  580.6(d);  580. 6(n);  580. 6(o)  and  580.10(a)) 


CARLETON  STEAMSHIP  LINE 
FREIGHT  TARIFF  NO.  1 


FMC  NO. 


FMC  NO.  1 


FROM:   U.  S.  PACIFIC  COAST  PORTS 
TO   :   PORTS  IN  JAPAN  AND  KJ)REA 


Except  as  otherwise  provided  herein,  rates  apply  per  ton 
of  1000  Kilos  (W)  or  1  Cubic  Metre  (M),  whichever 
produces  the  greater  revenue. 


Commodity  Description  and  Packaging 


Fans,  electric 

Fish,  frozen,  in  bulk • •• 

Iron  and  steel: 

Tumbuckles 

Emergency  rate  effective  1-15-85  to 
3-15-85(R)l/ 

Lime,  hydrated,  packed 

Medicines,  patent  preparations: 

Values  up  to  $200  per  40  CFT 

Values  exceeding  $200  but  not  exceeding 

$500  per  40  CFT 

Values  exceeding  $500  per  40  CFT 

Tractors: 

Unpacked 

Packed 

Zinc,  viz: 

Bars,  circles.  Ingots,  pigs,  platea, 
sheets  and  slabs 

Ingots:  Special  rate  effective  1-15-85 
expiring  3-15-85 (R)l/ 

Ingots:  Special  rate  effective  3-15-85 
expiring  6-15-B5(R)l/ 


late 

Basis 


ORIG/REV 


2nd  Rev. 


CANCELS 


1st  Rev. 


PAGE 


33 


PAGE 


33 


EFFECTIVE  DATE: 


January  6,  1985 


Sates  In  U.S. 

Dollars 


Japan 


V/M 
V 


w 

V 
V 

M 

M 
M 


W/M 
W/M 


2240  lb! 
or  40 


2240  lbs 
2240  lbs 


76.00 
230.00 


29.50 
26.00 
29.25 

34.00 

52.75 
67.75 


145.00 
140.00 


Korea 


237.00 

32.00 
28.00 
34.75 

37.00 

58.00 
74.00 


154.00 
149.00 


49.00 

47.00 
48.00 


Item 
No. 


3100-00 
3110-90 

3600-10 


4125-40 
5000-10 


7127-05 


9259-00 


1,/Symbols  denoting  a  change,  as  set  forth  in  •  580.10(a)(7),  must  be  shown  in 
the  commodity  description  column  either  to  the  left  or  right  of  the  commodity. 
NOTE:   All  tariff  pages,  except  the  title  page  and  reverse  side  of  the  title 
page,  shall  be  filed  in  the  form  and  manner  as  prescribed  above  the 
rate  block  on  this  page. 
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EXHIBIT  NO.  5  TO  PART  580 

Class  Rate  Tariff  or  Class  Rate 
Section  of  Class  and  Conmodity  Tariff 
(See  Bt  580. 6(o)  and  580. 6(p)) 


CARLETON  STEAMSHIP  LINE 
FREIGHT  TARIFF  NO.  1 


FMC  NO. 


FMC  NO.  1 


FROM:   U.  S.  PACIFIC  COAST  PORTS 
TO   ;   PORTS  IN  JAPAN  AND  KOREA 


CLASS  RATES 


Except  «8  otherwise  provided,  rates 
apply  per  ton  of  2240  lbs.  or  40  CFT 
whichever  produces  the  greater  revenue. 


PORTS  TO  WHICH  RATES  APPLY 


Ports  A,  B,  C 
Ports  D,  E,  F,  G 
Ports  H,  I 


(f*  Dot  M-29ni  FUM  ll-14-a4:  fc4S  ur| 
■UMB  COM  aTlS-tl-C 


ORIG/REV 


ORIGINAL 


CANCELS 


PAGE 


35 


PAGE 


EFFECTIVE  DATE: 


January  1,  1985 


CLASS 


$50.00 
47.00 
37.75 


10 


$82.50 
56.30 
53.00 


15 


$95.00 
84.00 
66.00 


20 


$102.00 
90.00 
78.00 


46  CPR  Parts  585  and  587 
(Dockat  No.  84-22  (tar  Part  S87)l 

Actions  To  Address  Conditions 
Unf  avoratHe  to  Sl>ipping  in  ttie  Foreign 
Trade  of  the  United  States  and 
Conditions  Unduiy  Impairing  Access  of 
U.S.-Rag  Vessels  to  Ocean  Trade 
Between  Foreign  Ports 

agency:  Federal  Maritime  Commission. 
action:  Final  Rules. 

summary:  These  Final  Rules  revise  and 
supersede  the  Commission's  regulations 
in  Subchapter  D  implementing  section  19 
of  the  Merchant  Marine  Act  1920  and 
the  Interim  Rule  implementing  section 
13(b)(5)  of  the  Shipping  Act  of  1984 
which  became  effective  on  June  18. 1984. 
The  revision  of  Part  585  implementing 
section  19  of  the  1920  Act  merely  makes 
technical  corrections.  The  revisions  of 
Part  587  implementing  the  1984  Act 
relate  to.  among  other  items.  deRnitions, 
factors  which  wo>ild  indicate  conditions 
unduly  impairing  access  of  U.S.-flag 
vessels  in  cross  trades,  petitions  for 
relief,  proceedings,  decisions,  sanctions 
and  effective  date  of  decisions. 
DATES:  Effective  December  15. 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  A.  Ellsworth,  Director,  Office  of 

Policy  Planning  and  International 

Affairs,  Federal  Maritime 

Commission.  1100  L  Street  NW.. 

Washington,  D.C.  20573,  (202)  523- 

5870 
Robert  D.  Bourgoin,  General  Counsel, 

Federal  Maritime  Commission.  1100  L 

Street  NW.,  Washington.  D.C.  20573. 

(202)  523-5740. 
SUPPLEMENTARY  INFORMATION: 

1.  Regulations  To  Adjust  or  Meet 
Conditions  Unfavorable  to  Shipping  in 
the  Foreign  Trade  of  the  United  States 

In  the  Commission's  program  to 
review  and  republish  all  of  its 
regulations  since  the  passage  of  the 
Shipping  Act  of  1964  (the  Act)  (46  U.S.C. 
app.  1701),  certain  technical  and  style 
changes  appeared  to  be  required  for  Part 
585,  "Regulations  to  Adjust  or  Meet 
Conditions  Unfavorable  to  Shipping  in 
the  Foreign  Trade  of  the  United  States" 
(formeriy  46  CFR  Part  506).  These 
regulations  implement  section  ig(l)(b)  of 
the  Merchant  Marine  Act  1920  (46 
U.S.C.  app.  876(l)(b)).  Previously,  a  Final 
Rule  on  Part  585  was  pubhshed  in  the 
Federal  Register  at  49  FR  20816  (May  17, 
1984)  but  huther  changes  were  deemed 
necessary. 

The  non-substantive  technical  and 
style  changes  to  Part  565  reflect 
revisions  in  nom^ciature  and 


Commission  organization,  correction  of 
typographical  errors  and  removal  of 
superfluous  verbiage.  Outdated  and 
obsolete  provisions  have  also  been 
deleted.  Also  changed  or  deleted,  where 
feasible,  are  citations  to  other  laws 
required  by  recodifications  and  other 
statutory  dianges;  references  to  the 
obsolete  General  Order  system; 
"Provided,  however";  and  gender 
specific  terms.  There  are  no  substantive 
changes  to  Part  585. 

II.  Actions  to  Address  Conditions 
Unduiy  Impairing  Access  of  U,S.-Flag 
veseels  to  Oceaa  Trade  Between  Foreign 
Porta 

The  Shipping  Act  of  1984  was  enacted 
on  March  20, 1984,  with  an  effective  date 
of  June  18, 1984.  Section  13(b)(5)  (46 
U.S.C.  app.  1712(b)(5))  of  the  Act 
provides  that: 

If,  after  notice  and  hearing,  the  Commission 
finds  that  the  action  of  a  common  carrier, 
acting  alone  or  in  concert  with  any  person,  or 
a  foreign  government  has  unduly  impaired 
access  of  a  vessel  documented  under  the 
laws  of  the  United  States  to  ocean  trade 
between  foreign  ports,  the  Ck>mmission  shall 
take  action  that  it  finds  appropriate,  including 
the  imposition  of  any  of  the  penalties 
authorized  under  paragraphs  (1),  (2],  and  (3) 
of  this  subsection  (ISfb)].' 

On  May  16, 1984,  the  Commission 
published  in  the  Federal  Register  (49  FR 
20654),  corrected  49  FR  21931,  May  24, 
1984).  an  Interim  Rule  implementing 
section  13(b)(5)  of  the  Act.  The 
Conunission  provided  ninety  days  for 
comments  on  the  Interim  Rule. 
Comments  were  received  from:  (1) 
Parties  to  FMC  Agreement  No.  10050 
(Agreement  No.  10050):  (2)  American 
President  Lines  Ltd.;  (3)  Qiilean  Line, 
Inc.;  (4)  China  Ocean  Shipping  Company 
(COSCO);  (5)  Council  of  European  and 
Japanese  National  Shipowners' 
Associations  (CENSA);  (6)  Consultative 
Shipping  Group  (CSG)*;  (7)  Delta 
Steamship  Lines.  Inc.  (Delta);  (8) 
Government  of  Japan;  (9)  National 
Maritime  Council  (NMC);  (10)  Sea-Land 
Service,  Inc.;  (11)  United  States 
Department  of  State;  (12)  Transportes 
Navieros  Ecuatorianos  (Transnave):  and 
(13)  United  States  Department  of 
Tranportation  (DOT).  After 
consideration  of  these  comments,  the 


'  These  penaltlet  include  lutpenilon  of  the  tarifh 
of  •  common  carrier,  or  that  ooimon  carrier'!  right 
to  use  any  or  all  tariffs  of  confervncm  of  which  It  is 
a  member,  and  the  imposition  of  a  civil  penalty  of 
not  more  than  SsaOOO  per  shipment  for  the 
acceptance  or  handling  of  car^  for  carriage  under  a 
tariff  that  has  been  suspended  or  after  the  common 
carrier's  right  to  utilize  that  tariff  has  Imm 
suspended  5iee  46  VS.C.  app.  in2(bMlX3). 

'The  CSG  includes  the  govemnenU  of  Belgium, 
Denmark.  Finland,  France.  Federal  Republic  of 
Germany,  Greece.  Italy.  |apan.  Netherlands. 
Norway.  Spain,  Sweden  and  IIm  United  Kingdom. 


Commission  is  issuing  this  Final  Rule  to 
supersede  the  Interim  Rule. 

Discussioa  of  QMnments 

Section  587.1.  Purpose. 
Section  587.1(a) 

Agreement  No.  10050  proposes 
definitions  that  it  believes  will  clarify 
three  terms:  "U.S.-flag  vessel."  "U.S.-flag 
carrier,"  and  "ocean  trade  between 
foreign  ports." 

"U.S.-flag  vessel"  is  defined  in  the 
Interim  Rule  as  "a  vessel  documented 
under  the  laws  of  the  United  States". 
Agreement  No.  10050  takes  the  position 
that  while  this  definition  is  technically 
correct  it  should  be  amended  to  make 
clear  that  the  term  includes  vessels  of 
all  types,  whether  liner,  bulk,  tramp  or 
other  category  as  recognized  in 
§  587.3(a).  The  Commission  agrees  with 
this  clarification  and  the  Final  Rule  is 
being  revised  accordingly. 

The  suggested  change  clarifies  the 
definition  of  a  U.S-fIag  vessel  in  the 
Final  Rule.  This  definition  is  supported 
by  the  legislative  history  of  the  Act 
Both  the  House  and  Senate  Reports 
point  out  that  section  13(b)(5)  "is  broad 
enough  to  permit  retaliation  against  liner 
operators  in  MS.  trades  for  events 
occiuring  in  foreign  bulk  trades."  *  As 
noted  in  the  Reports,  section  13(b)(5) 
supersedes  section  14(a)  of  the  Shipping 
Act  1918.  Congress,  however,  did  not 
use  the  language  of  section  14(a)  which 
limited  relief  to  "a  common  carrier  by 
water  which  is  a  citizen  of  the  United 
States  •  •  •  ."  Instead,  in  section  13(b)(5) 
reference  is  made  to  the  much  broader 
category  of  vessels  documented  under 
the  laws  of  the  United  States.  For 
reasons  stated  above,  we  beUeve  relief 
under  section  13(b)(5)  is  intended  to 
cover  the  types  of  U A-flag  vessels 
mentioned  in  the  Final  Rule. 

"U.S.-flag  carrier"  is  defined  in  the 
Interim  Rule  as  an  "owner  or  operator  of 
a  U.S.-flag  vessel".  Agreement  No.  10050 
suggests  that  in  light  of  modem  service 
freight  systems,  including  intermodaL 
feeder,  relay  and  other  connecting 
operations,  the  definition  be  expanded 
so  that  relief  under  section  13(b)(5)  is 
not  limited  to  all-water  or  exclusively 
U.S.-flag  vessel  operations.  The 
Commission  has  not  adopted  this 
suggestion  because  the  Act  only  protects 
"vessels  documented  under  the  laws  of 
the  United  States".  The  suggested 
changes  would  go  beyond  the  scope  of 
the  Act. 

In  the  area  of  intermodal  transport 
S  587.2(d)  makes  clear  Aat  relief  is 


•  See  H.R.  Rep.  No.  53,  flSth  Cong..  1st  Seas.  *«-» 
8.  Rep.  No.  3. 9Bth  Cong,  tst  Seas.  38  (1983). 


« 
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offered  to  U.S.-flag  carriers  in  instances 
where  a  government  or  commercial 
practice  results  in,  or  may  result  in, 
unequal  or  unfair  opportunity  for  U.S.- 
flag  vessel  access  to  port  or  intermodal 
facilities  or  services  related  to  the 
carriage  of  cargo  inland  to  or  from  ports 
in  a  cross  trade.  It  is  not  necessary, 
therefore,  to  revise  the  definition  of  a 
U.S.-flag  carrier  to  accomplish  this 
purpose. 

The  phrase  "ocean  trade  between 
foreign  ports"  was  not  defined  in  the 
Interim  Rule.  However,  in  the 
"Supplementary  Information" 
accompanying  the  Interim  Rule,  it  was 
pointed  out  that  the  phrase  "ocean  trade 
between  foreign  ports,"  includes 
intermodal  movements.  Agreement  No. 
10050  suggests  that  the  phrase  "ocean 
trade  between  foreign  ports"  be  defined 
as  "cargo  moving  entirely  or  in  part  by 
ocean  carriage  between  ports  and/or 
points  in  foreign  countries."  The 
Commission  agrees  that  the  phrase 
should  be  explained  in  the  text  of  the 
Final  Rule  and  has  done  so  in 
S  587.1(a)(1)  by  inserting  the  words, 
"which  includes  intermodal 
movements."  after  "ocean  trade 
between  foreign  ports." 

CENSA  notes  that  S  587.1(a)  of  the 
Interim  Rule  refers  to  only  one  of  the 
purposes  of  the  Act,  which  is  to 
encourage  the  development  of  the  U.S.- 
flag  liner  fleet  (46  U.S.C.  app.  1701). 
CENSA  suggests  that  any  action  taken 
by  the  Commission  must  balance  all  of 
the  Act's  "purposes",  including  the  other 
two  which  are:  (1)  To  establish  a  non- 
discriminatory regulatory  process;  and 
(2)  to  provide  an  efficient  and  economic 
transportation  system  insofar  as 
possible,  in  harmony  with,  and 
responsive  to,  international  shipping 
practices. 

Section  13(b)(5)  protects  U.S.-flag 
vessel  access  to  cross  trades,  thus 
encoiu-aging  the  development  of  the 
U.S.-flag  liner  fleet.  To  the  extent  that 
the  other  purposes  of  the  Act  are 
pertinent  in  any  particular  section 
13(b)(5)  matter,  they  will  be  taken  into 
consideration. 

Sections  587.1  (b)  and  (c) 

Agreement  No.  10050  suggests  that 
S  587.1  (b)  and  (c)  be  strengthened  to 
provide  relief  for  prospective  harm. 
Delta  suggests  changes  in  \  587.1(c)  to 
authorize  Commission  action  upon  a 
finding  that  a  U.S.-flag  carrier  will  incur 
"imminent"  harm  in  the  trade. 
Transnave  objects  to  any  imposition  of 
sanctions  for  prospective  harm  and 
suggests  that  paragraph  (c)  be  changed 
to  allow  Commission  action,  but  no 
punitive  sanctions  until  actual  harm  is 
shown. 


It  is  the  Commission's  intention,  as 
pointed  out  in  the  Supplementary 
Information  accompanying  the  Interim 
Rule,  that  Commission  Flexibility  to  act 
swiftly  when  harm  to  a  U.S.-fiag  carrier 
has  been  demonstrated  or  is  imminent 
be  preserved.  In  order  to  make  this  point 
clear,  paragraphs  (b)  and  (c)  of  \  587.1  of 
the  Interim  Rule  are  being  amended  to 
indicate  that  Commission  action  may  be 
taken  when  undue  impairment  is 
"imminent". 

On  the  other  hand,  we  appreciate 
Transnave's  concern  with  respect  to 
remedial  versus  punitive  measures  that 
may  be  taken  by  the  Commission  on  the 
basis  of  prospective  harm.  Should  the 
Commission  find  that  the  adverse 
practice  or  activity  from  which  relief  is 
sought  has  not  yet  occurred,  but  that 
punitive  sanctions  are  warranted  when 
it  does  occur,  such  sanctions  will  be 
made  effective  concxurently  with  the 
actual  implementation  of  the  practice  or 
activity  threatening  undue  impairment 
of  access.  Section  587.7(c)  of  the  Final 
Rule  now  so  provides. 

Delta  points  out  that  §  587.1(c)  would 
appear  to  limit  conditions  unduly 
imparing  the  access  of  a  U.S.-flag  carrier 
to  those  where  the  carrier  is  unable  to 
enter  the  trade  or  where  actual 
participation  is  being  eroded  for  reasons 
other  than  its  commercial  ability  or 
competitiveness.  Delta,  therefore, 
suggests  that  this  provision  be  expanded 
to  enable  the  Commission  to  find 
impairment  of  access  when  a  U.S.-flag 
carrier  is  prevented  from  increasing  its 
participation  in  a  cross  trade  for  reasons 
other  than  its  competitive  ability. 

The  Commission  agrees  that  the  term 
"eroded"  could  be  interpreted  to  limit 
the  Commission's  ability  to  find  that  the 
expansion  of  a  U.S.-flag  carrier's 
participation  in  a  trade  may  have  been 
unfairly  restricted.  The  Interim  Rule  is, 
therefore,  being  amended  to  clarify  this 
point  by  substituting  the  term 
"restricted"  for  "eroded." 

Agreement  No.  10050  and  Delta 
recommend  the  deletion  of  the 
cautionary  language  in  S  587.1(c)  of  the 
Interim  Rule,  which  provides  that 
section  13(b)(5)  procedures  should  not 
be  used  as  an  instrument  for  the 
harassment  of  foreign-flag  carriers 
operating  in  the  U.S.  foreign  trades. 
These  commenters  believe  that 
adequate  safeguards  against  the  filing  of 
frivolous  petitions  are  elsewhere 
provided  for  in  the  Interim  Rule. 
CENSA,  however,  favors  retention  of  the 
cautionary  language. 

The  Commission  agrees  that  the  Rule 
otherwise  provides  ample  safeguards 
against  potential  harassment.  Section 
587.3  allows  the  Commission  to  reject 
frivolous  or  deficient  petitions  and 


requires  petitions  for  relief  to  be 
supported  by  affidavits  and  other 
supporting  documents.  Given  these 
safeguards,  the  cautionary  language  in 
section  587.1(c)  would  appear 
unnecessary  and  is,  therefore,  deleted. 
This  deletion,  however,  does  not  reflect 
a  change  in  Commission  policy.  The 
Commission  will  carefully  review 
section  13(b)(5)  petitions  in  order  to 
ensure  that  the  procedures  of  Part  587 
are  not  abused. 

CENSA  suggests  that,  when  the 
Commission  evaluates  the  operational 
ability  of  a  carrier  to  offer  a  service,  it 
consider  recent  U.S./CSG  discussions 
on  the  criteria  which  such  a  carrier 
should  meet.  CENSA  goes  on  to  note 
that  the  specific  criteria  set  out  in  the 
Interim  Rule  have  been  overtaken  by 
developments  in  these  discussions. 

The  Commission  is  aware  of  and 
closely  follows  the  U.S./CSG 
discussions,  which  have  centered  on 
reaching  an  agreement  regarding 
reciprocal  competitive  access  for  U.S. 
and  CSG  vessels  to  U.S.  and  CSG  trades 
with  developing  nations.  These 
discussions  are  ongoing  and  no 
agreement  has  been  concluded  between 
the  United  States  Government  and  the 
CSG  Governments.  It  would,  therefore, 
be  premature  to  even  consider 
formalizing,  in  the  Final  Rule,  the 
policies  still  under  discussion. 

Section  587.1(c)  of  the  Interim  Rule 
provided  that  the  condition  of  unduly 
imparired  access  would  be  found  only 
where  a  U.S.-flag  carrier  is  "fit,  willing 
and  able"  to  enter  a  trade  in  which  its 
access  is  being  unduly  impaired.  Upon 
further  consideration,  the  Commission 
does  not  believe  that  U.S.-flag  carriers 
should  be  required  to  meet  a  rigid  "fit, 
willing  and  able"  standard  with  regard 
to  foreign-to-foreign  trades  when 
foreign-flag  carriers  have  free  and 
unrestricted  access  to  U.S.  trades. 
Therefore,  the  term  "fit,  willing  and 
able"  has  been  deleted  from  the  Final 
Rule  and  in  its  place  is  substituted  the 
term  "commercially  able".  The 
■'commercially  able"  standard  will  still 
allow  the  Commission  to  screen  out  a 
frivolous  petition  without  imposing  an 
overly  restrictive  standard  on  U.S.-flag 
carriers. 

Section  587.1(d) 

Section  587.1(d)  provides  that  when 
examining  conditions  in  trade  between 
foreign  ports,  and  considering 
appropriate  action,  the  Commission  will 
give  due  regard  to  U.S.  maritime  policy 
and  U.S.  Government  shipping 
arrangements  with  other  nations,  as 
well  as  the  degree  of  reciprocal  access 
afforded  in  U.S.  foreign  trades  to  the 
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carriers  of  the  countries  against  whom 
action  is  requested. 

CENSA  and  the  CSG  suggest  that  the 
Commission  also  give  due  regard  to  the 
U.S./CSG  discussions,  particularly  on 
the  issue  of  restrictive  commercial 
practices  and  derogations  from 
reciprocal  competitive  access.  CENSA 
urges  that  complaints  received  by  the 
Commission  concerning  restrictive 
commercial  practices  be  first  taken  up  at 
the  diplomatic  level  with  the 
governments  of  the  carriers  concerned. 
The  CSG  believes  that  the  Commission 
should  make  clear  that  it  would 
normally  look  to  the  CSG  Governments 
to  remedy  any  restrictive  conunercial 
practices  in  their  trades.  In  addition,  the 
CSG  notes  that  the  Commission  should 
avoid  any  threat  to  derogations  agreed 
upon  in  the  U.S./CSG  discussions.  These 
derogations  include  certain  government 
and  commercial  agreements  which  in 
some  way  restrict  competitive  access 
but  were  in  effect  prior  to  the  start  of  the 
ongoing  U.S./CSG  discussions. 

As  discussed  in  connection  v^th 
S  587.1(c)  above,  an  agreement  between 
the  U.S.  and  CSG  has  not  yet  been 
accepted  by  either  party  and,  therefore, 
cannot  be  considered  by  the 
Commission  for  the  purposes  of  the 
Final  Rule.  In  appropriate  circumstances 
the  Commission  will,  under  S  587.6  of 
the  Final  Rule,  request  that  the 
Secretary  of  State  seek  resolution  of 
restrictive  practices  through  diplomatic 
channels. 

Section  587.2.  Factors  indicating 
conditions  unduly  imparing  access. 

This  section  provides  various 
examples  of  factors  which  would  be 
deemed  to  indicate  conditions  unduly 
impairing  access  of  a  U.S. -flag  vessel  to 
cross  trades.  Numerous  comments 
addressed  various  portions  of  this 
section.  DOT  is  generally  concerned  that 
certain  of  the  listed  practices  of  ocean 
carriers  or  foreign  governments  might  be 
considered  as  per  se  impairment  of 
access  of  U.S.-flag  vessels  to  a  cross 
trade.  Specifically  mentioned  is 
9  567.2(c)  which  cites  certain 
-    commercial  activities,  e.g.  closed 
[  conferences  employing  deferred  rebates. 
^  as  indicating  conditions  unduly 
impairing  access.  The  discussion  below 
with  respect  to  S  587.2(c)  should  allay 
any  concern  that  closed  conferences 
employing  deferred  rebates  would  be 
treated  by  the  Commisison  as  per  se 
violations  of  section  13(b)(5). 

Delta  suggests  that  this  section  be 
expanded  to  list  additional  factors 
indicating  conditions  of  impaired  access, 
including:  (1)  The  existence  of  foreign 
intergovernmental  agreements:  (2) 
discriminatory  fines,  taxes  or  other 


financial  penalties  levied  on  cargo, 
shippers  and  consignees  when  using 
U.S.-flag  vessels;  and  (3)  discriminatory  . 
financial  benefits  granted  to  shippers  or 
consignees  when  using  other  than  U.S.- 
flag  vessels. 

'The  first  factor  suggested  by  Delta, 
i.e.,  foreign  intergovernmental 
agreements,  is  too  broad  and  indefinite 
to  be  included  in  this  section.  However, 
to  the  extent  that  an  intergovernmental 
agreement  reserved  substantial  amounts 
of  cargo  or  otherwise  restricted  access 
to  cargo,  it  could  be  a  factor  indicating 
unduly  impaired  access.  Such  cargo 
reservation  arrangements  are  covered  in 
S  587.2(b). 

Fines  (fees)  for  those  employing  U.S.- 
flag  vessels  or  benefits  for  those  not 
doing  so  are  factors  which  the 
Conunission  would  consider  as  unduly 
impairing  access.  Accordingly,  S  587.2(a) 
is  being  so  amended. 

Section  587^(a) 

Section  587.2(a)  states  that  the 
imposition  upon  U.S.-flag  vessels  of  fees, 
charges,  requirements,  or  restrictions 
different  from  those  imposed  on  other 
vessels,  or  which  preclude  or  tend  to 
preclude  U.S.-flag  vessels  itma 
competing  in  the  trade  on  the  same 
basis  as  any  other  vessel,  is  a  factor 
which  may  indicate  unduly  impaired 
access. 

Agreement  No.  10050  notes  that 
S  587.2(a)  of  the  Interim  Rule  does  not 
make  specific  reference  to  "national- 
flag"  operators.  Agreement  No.  10050  is 
concerned  that  this  omission  might  be 
read  as  an  unintended  limitation  on  the 
scope  of  this  section  especially  in  view 
of  the  express  reference  to  national-flag 
vessels  in  \  587.2(b).  Such  a  limitation 
on  the  scope  of  \  587.2(a)  was  not 
intended.  Section  587.2(a)  is.  therefore, 
being  clarified  by  amending  the  phrase 
"from  those  imposed  on  other  vessels" 
to  read  "from  those  imposed  on 
national-flag  or  other  vessels"  in  the 
Final  Rule.  This  is  not  to  say  that 
imposition  of  different  restrictions  on 
national  and  non-national  carriers 
results  in  a  per  se  finding  of  conditions 
unduly  impairing  the  access  of  U.S.-flag 
vessels.  The  United  States  Government 
itself  makes  a  distinction  between  U.S.- 
flag  carriers  and  other  carriers  under  its 
various  cargo  preference  statutes.  The 
Commision  will  determine  whether  the 
alleged  restrictions  are  unfair  or 
uiu-easonable  after  consideration  of  all 
the  facta  relevant  to  each  case. 

COSCO  reads  S  587.2  (a)  and  (d)  as 
requiring  that  U.S.-flag  vessels  receive 
not  merely  the  same  treatment  as  other 
cross-trading  vessels,  but  instead, 
treatment  as  favorable  as  is  accorded 
vessels  flying  the  flag  of  the  bilateral 


trading  partners.  COSCO  believes  that 
the  effect  of  these  sections  is  to  require 
foreign  governments  to  give  U.S.-flag 
vessels  most  favored  nation  (MFN) 
treatment.*  COSCO  asserts  that  the 
United  States  Govenunent  does  not 
accord  MFN  ti^atment  to  COSCO 
vessels  and  concludes  that  these 
sections  are  contrary  to  principles  of 
equality  and  mutual  benefit 

As  stated  above,  the  Commission  is 
charged  by  the  Act  with  determining 
whether  alleged  restrictions  are  unfair 
or  unreasonable  to  U.S.-flag  vessel 
access.  The  Commission  will  make  such 
a  determination  after  consideration  of 
all  facts  relevant  to  each  case.  Facts  that 
the  Commission  would  consider  would 
include  the  treatment  of  national-flag 
and  other  vessels  in  U.S.  cross  trades,  as 
well  as  the  degree  of  reciprocal  access 
afforded  in  U.S.  foreign  trades  to  the 
carriers  of  the  cotmtries  against  whom 
the  Conunission  action  is  contemplated. 

Agreement  No.  10050  suggests  that 
discriminatory  burdens  applied  to 
intermodal  and  connectirig  services 
should  be  mentioned  in  S  587.2(a).  We 
do  not  believe  this  change  is  necessary. 
As  previously  discussed,  9  587.2(d) 
should  adequately  address  the  concerns 
regarding  intermodal  restrictions 
expressed  by  Agreement  No.  10050. 

Section  587.2(b) 

Section  587.2(b)  includes,  as  a  factor 
indicating  undue  impairment,  the 
"reservation"  of  a  substantial  portion  of 
the  total  cargo  in  the  trade  to  national- 
flag  or  other  vessels  which  results  in 
failure  to  provide  reasonable 
competitive  access  to  cargoes  by  U.S.- 
flag  vessels.  CENSA  and  the  CSG 
suggest  that  this  provision  be  clarified  to 
indicate  that  it  does  not  apply  to 
commercial  cargo-sharing  arrangements. 
Agreement  No.  10050  urges  that  it  be 
strengthened  to  state  that  the  United 
States  will  oppose  cargo-sharing 
schemes  and  that  40/40/20  and  other 
restrictive  devices  may  be  met  by 
similar  restrictions. 

Use  of  the  word  "reservation"  in 
9  587.2(b)  refers  to  government 
reservation  laws.  Only  governments  can 
reserve  cargoes  to  carriers.  Commercial 
pools  may  allocate  the  commercial 
cargo  captured  by  its  members  but  these 
are  cargoes  for  which  they  compete. 
Section  587.2(b)  would,  however,  cover 
the  situation  where  a  commercial  cargo- 
sharing  agreement  is  govenunent- 
influenced,  or  a  conference  pool  or  any 


*In  theae  circunwtaiiom  MFN  treatment  would 
generally  require  that  a  nation  give  U.S.-flag  carrier* 
treatment,  e.g.,  regarding  port  call  notice,  fee*,  etc, 
no  leaa  favorable  than  the  treatment  accorded  that 
nation's  moat  favored  trading  partner. 
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other  conference  practice  operates  in  a 
predatory  fashion,  such  that  it  is  unduly 
impairing  the  access  of  a  U.S.-nag 
carrier  in  a  cross  trade. 

Sectimt  587^c) 

The  Interim  Rule  provides  that  the  use 
of  predatory  practices,  including,  but  not 
limited  ta  closed  conferences  employing 
fighting  ships  or  deferred  rebates,  is  a 
factor  which  may  unduly  impair  the 
access  of  a  U.S.-nag  vessel  to  cross 
trades.  Although  the  wording  of  this 
paragraph  foUows  the  language  used  in 
both  the  House  and  Senate  Reports,* 
which  listed  "closed  conferences 
employing  fighting  ships  or  deferred 
rebates'  as  practices  which  could  have 
the  effect  of  unduly  impairing  the  access 
of  U.S.-nag  vessels  to  trade  between 
foreign  ports,  several  commenters 
objected  to  its  inclusion  in  the  Interim 
Rule. 

DOT,  Department  t>f  State.  CENSA. 
CSG  and  COSCO  all  suggest  that 
specific  references  to  closed  conferences 
employing  deferred  rebates  be  deleted 
as  a  factor  indicating  unduly  impaired 
access.  It  is  pointed  out  that  these 
practices  are  not  unlawful  in  some 
foreign  trades.  As  stated  above,  DOT 
believes  that  reference  to  these 
practices  creates  the  impression  that 
they  may  be  considered  as  per  se 
violations  of  section  t3(b)(5). 

Delta,  on  the  other  hand,  submits  that 
"closed  conferences  employing 
*  •  *  deferred  rebates,"  is  one  of  the 
most  effective  devices  used  in  foreign- 
to-foreign  trades  for  closing  a  trade  to 
outsiders  and  the  fact  that  this  practice 
is  not  considered  predatory  by  many  of 
our  trading  partners  is  irrelevant.  Delta 
maintains  that 'while  the  Commission 
need  not  Impose  U.S.  open-conference 
policy  on  foreign-to-foreign  trades  to 
sectu%  reasonable  access  to  those  trades 
for  U.S.  vessels,  it  should  consider  that 
policy  in  determining  whether 
conditions  exist  which  unduly  impair 
the  access  of  a  U.S.-flag  vessel. 

Agreement  No.  10050  suggests  that  the 
reference  to  possible  entities  which  may 
engage  in  predatory  practices  be 
expanded  to  include  not  only  "closed 
conferences"  but  all  conferences,  open 
or  closed,  pools  and  carriers  employing 
fighting  ships.  Agreement  No.  10050 
would  agree  to  the  removal  of  the  term 
"deferred  rebates",  provided  that  the 
Commission  state  that  its  removal  is 
without  prejudice  to  future 
consideration  of  finding  deferred 
rebates  as  a  factor  impairing  access. 

The  "factors"  enumerated  in  9  587.2 
were  not  intended  to  be  either  exclusive 


•See  HJL  R^.  Now  SSw  SSIh  Coos..  M  ScM.  22-23: 
S.  Rep.  No.  3.  flSlh  Coos,  Itt  SeM.  38  |19S3). 


or  conclusive.  These  practices  would 
ultimately  require  a  finding  that  they 
resulted  in  undue  impairment  of  access 
before  sanctions  would  be  imposed. 
Thus,  the  mere  existence  in  a  trade  of  a 
closed  conference  which  utiliies 
deferred  rebates  would  not,  in  and  of 
itself,  support  a  conclusion  that  deferred 
rebates  unduly  impair  access  of  a  U.S.- 
flag  vessel.  It  is  only  where  they  are 
used  in  a  predatory  fashion  that  such 
practices  would  violate  this  section.  To 
make  this  clear  we  are  inserting  the 
word  "possibly"  prior  to  the  phrase 
"including  but  not  limited  to  closed 
conferences  employing  fighting  ships  or 

deferred  rebates in  S  587.2(c). 

Furthermore,  the  list  of  practices  that 
may  be  predatory  was  not  meant  to  be 
exhaustive.  By  its  terms,  {  587.2(c) 
includes  use  of  any  "predatory 
practice".  Delta's  suggestion  that  the 
Commission  consider  U.S.  open- 
conference  policy  when  determining 
whether  tmdue  impairment  exists  under 
9  587.2(c),  is  accommodated  by 
9  587.1(d)  which  provides  that  the 
Commission  will  consider  the  degree  of 
reciprocal  access  afforded  in  U.S. 
foreign  trades  to  the  carriers  of  the 
countries  against  whom  Commission 
action  is  contemplated. 

Section  587^(d) 

The  Government  of  Japan  suggests 
that  the  reference  in  9  587.2(d)  to 
unequal  treatment  with  respect  to 
intennodal  facilities  is  inappropriate  for 
inclusion  as  a  factor  requiring 
retaliatory  action  because  it  extends 
U.S.  regulatory  authority  to  the  domestic 
transportation  systems  of  another 
country.  Agreement  No.  10050  supports 
retention  of  9  587.2(d). 

In  light  of  the  world-wide  growth  and 
development  of  intennodal 
transportation  systems,  the  reference  in 
9  567.2(d)  to  "intennodal  facilities  and 
services"  is  necessary  in  order  to 
provide  meaningful  protection  to  U.S.- 
flag  vessels.  Denial  of  the  opportunity  to 
compete  for  intennodal  cargo  on  a  fair 
basis  can  constitute  an  undue 
impairment  of  access  in  the  same 
fashion  as  unfair  discrimination  in 
access  to  port-to-port  cargo  movements. 
For  this  reason,  no  change  to  section 
587.2(d)  is  being  made. 

Sections  587^  (b),  (c).  (d),  and  (e) 

Agreement  No.  10050  suggests  that 
references  to  "U.S.-flag  vessel(s)"  in 
9  587.2  (b),  (c),  (d).  and  (e)  should  be 
changed  to  "U.S.-nag  carriers)",  thereby 
incorporating  this  commenter's 
proposed  definition  of  "U.S.-nag  carrier" 
which,  in  part  was  meant  to  expand  the 
coverage  for  relief  to  foreign-flag 
feederships  of  U.S.  carriers.  For  the 


reasons  discussed  above  in  connection 
with  9  587.1(a),  Agreement  No.  10050's 
proposed  definition  of  "U.S.-flag  carrier" 
is  not  accepted  and  changes  to  these     ■ 
paragraphs  are  not  made. 

Section  587.3.  Petitions  for  relief. 

Agreement  No.  lOOSO  suggests  that  a 
new  paragraph  be  added  to  9  587.3 
stating  that  petitioners  may  recommend 
time  periods  for  Commission  action  on  a 
petition.  We  are  not  adopting  this 
suggestion.  If  a  filing  party  desires  to 
specify  a  time  period  for  Commission 
action,  it  may  do  so  under  9  587.3(b)(9). 
However,  due  to  the  possible  significant 
foreign  policy  implications  of  any  action 
taken,  the  Commission  believes  it 
requires  maximum  flexibility  in 
structuring  section  13(b)(5)  proceedings 
and  determining  when  sanctions  should 
be  applied.  It  cannot  be  locked  into  any 
rigid,  pre-determined  time  ft^mes.  ' 

Section  587.3(a)— Filing 

Agreement  No.  10050  suggests  that  the 
term  "U.S.-flag  carrier"  be  substituted 
for  the  "owner  or  operator  of  a  liner. 
bulk,  tramp  or  other  vessel  documented 
under  the  laws  of  the  United  States"  as 
the  person  who  may  file  a  petition  for 
relief  under  9  587.3(a).  This  suggested 
language  change  is  predicated  on  the 
Commission's  acceptance  of  Agreement 
No.  10050's  definition  of  "U.S.-nag 
carrier".  For  the  reasons  discussed 
above  in  connection  with  9  587.1(a),  this 
suggestion  is  not  adopted.  In  any  event, 
a  "U.S.-nag  carrier"  obviously  may  file  a 
petition  under  9  567.3(a). 

Section  587.3(b)— Contents 

Section  587.3(b)  lists  what  should  be 
included  in  the  contents  of  petitions  for 
relief.  Delta  and  Agreement  No.  10050 
believe  that  many  of  the  mandatory 
submission  requirements,  e.g.,  certified 
documents,  statistics,  affidavits  of  fact 
and  memorandum  of  law,  should  be 
made  permissive.  We  disagree.  By 
requiring  a  complete  submission  st  the 
initial  stage  of  the  proceeding,  the 
Commission  is  better  able  to  move  with 
dispatch  if  warranted.  The  mandatory 
requirements  of  this  section  therefore 
shall,  except  as  modified  below,  be 
continued. 

Delta  and  Agreement  No.  10050 
suggest  that  certain  information,  i.e., 
certified  copies  of  foreign  laws  and 
certain  statistics,  may  be  difficult  or 
impossible  for  the  petitioner  to  provide, 
and  that  in  such  a  case,  the  petition 
could  be  rejected  by  the  Commission  as 
deficient,  causing  undue  delay  or  denial 
of  consideration  of  an  otherwise 
meritorious  petition.  The  Commission 
understands  that  obtaining  a  certified 
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copy  of  a  foreign  law  may  sometimes  be 
difficult  and  is  revising  9  587.3(b)(4)  to 
provide  that  certified  copies  of  the  law. 
rule,  regulation  or  other  document  are  to 
be  provided  "when  available".  The 
Commission  believes,  however,  that  the 
petitioning  parties  should  generally  be 
able  to  provide  a  concise  description 
and  citation  of  the  foreign  laws,  rule,  or 
government  or  commercial  practice 
which  is  alleged  to  impair  access  to  a 
trade.  This  information  will  obviously 
be  essential  to  section  13(b)(5) 
deliberations. 

Likewise,  the  Commission  concludes 
that  statistics  relating  to  alleged  harm 
required  under  9  587.3(b)(7)(i)  and 
(b)(7)(iii),  are  necessary  to  make  an 
informed  decision  regarding  the  merits 
of  the  petition  and  the  harm  alleged.  The 
Commission  will  exerdse  its  judgment 
when  evaluating  the  statistics  provided, 
including  the  particular  circumstances 
surrounding  each  petition,  and  will 
consider  the  difficulties  involved  in 
obtaining  and/or  compiling  these 
statistics. 

In  addition,  affidavits  of  fact  and 
memoranda  of  law  provide  needed 
information  to  enable  the  Commission  to 
evaluate  the  merits  of  the  petition  and 
proceed  expeditiously  where  swift 
action  may  be  critical  to  prevent 
irreparable  harm  to  the  U.S.-flag  carrier. 
Therefore,  these  documents  remain  a 
requirement  for  petition  contents. 

Section  587.3(b)(2) 

Section  587.3(b)(2)  of  the  Interim  Rule 
requires  that  "the  name  and  address  of 
each  party  (carrier,  person,  or  foreign 
government  agency)  against  whom  the 
petition  is  made"  be  included  in  the 
petition.  DOT  believes  that  this  section 
should  be  amended  to  require  "the  name 
of  each  party  (foreign  government, 
agency  or  instrumentality  thereof, 
carrier  or  other  person)  against  whom 
the  petition  is  made."  DOT  points  out 
that  addition  of  the  language  "foreign 
government,  agency  or  instrumentality 
thereof',  would  enable  a  petitioner  to 
name  a  quasi-governmental 
organization,  such  as  a  national 
commodity  or  cargo  allocation  authority, 
that  is  acting  in  concert  with  common 
carriers  to  unduly  impair  the  access  of  a 
U.S.-flag  vessel.  The  language,  "carrier 
or  other  person"  is  intended  to  make 
9  567.3(b)(2)  more  consistent  with  the 
Act  which  defines  "person"  to,  in  effect, 
include  a  carrier.  DOTs  suggestion 
clarifies  the  definition  of  "party"  and  is, 
therefore,  being  adopted. 

CENSA  notes  that  9  587.3(b)(2)  fails  to 
require  the  petition  to  be  served  on  the 
parties.  The  CENSA  comment  has  merit 
and  9  587.4(b)  of  the  Final  Rule 
(previously  9  587.6(b))  provides  for  such 


service  by  the  Commission.  In  cases 
where  a  foreign  government,  agency  or 
instumentality  thereof,  is  named  as  a 
party  in  the  petition,  the  Commission 
will  seek  service  through  appropriate 
diplomatic  channels.  In  order  for  the 
Commission  to  recognize,  with  certainty, 
whether  a  party  named  in  a  petition  is  a 
foreign  government,  agency  or 
instrum^tality  thereof,  it  is  requiring  a 
statement  to  that  affect  under 
9  587.3(b)(2)  of  the  Final  Rule. 

Section  587.3(b)(5) 

Section  587.3(b)(5)  of  the  Interim  Rule 
requires  that  a  petition  include  "any 
other  evidence"  of  the  existence  of  a 
government  or  commercial  practice 
alleged  to  be  causing  undue  impairment 
of  access.  Agreement  No.  10050  has 
suggested  that  9  587.3(b)(5)  be  expanded 
to  include  other  evidence  relating  to  any 
"law.  rule  or  regulation"  as  well  as  any 
"government  or  commercial  practice", 
/^reement  No.  10050  believes  this 
change  is  appropriate  because,  as  it 
noted  in  its  comment  on  9  587.3(b)(4).  a 
certified  copy  of  foreign  laws  may  not 
be  obtainable.  Although  this  section 
would  probably  allow  for  the  inclusion 
of  such  information  under  either 
9  587.3(b)(3)  or  9  587.3(b)(7).  the  change 
suggested  in  9  587.3(b)(5)  is  being 
adopted  to  include  "any  other 
information  relating  to  any  law.  rule,  or 
regulation,  or  indicating  the  existence  of 
any  government  or  commercial 
practice." 

One  other  change  is  being  made  to 
9  587.3(b)(5).  The  term  "evidence"  is 
being  deleted  and  in  its  place  the  term 
"information"  is  being  inserted.  This 
change  is  made  here  and  in  any  other 
section  of  the  Final  Rule  where  the  term 
"evidence"  is  used.  The  contents  of  the 
petition  cannot  be  properly 
characterized  as  "evidence"  at  this  point 
in  the  section  13(b)(5)  procedure. 

Section  587.3(b)(8) 

Section  587.3(b)(8)  of  the  Interim  Rule 
requires  a  memorandum  of  law 
addressing  relevant  legal  issues. 
Agreement  No.  10050  believes  that  it  is 
not  clear  whether  this  provision 
contemplates  submission  of  a  separate 
document.  It  suggests  that  a  change  be 
made  to  indicate  that  any  legal 
discussion,  where  appropriate,  may  be 
incorporated  in  the  petition  for  relief. 
This  suggestion  is  being  adopted  in  the 
Final  Rule.  The  Commission  will  permit 
the  petitioner  to  submit  a  separate 
memorandum  as  part  of  the  petition  or. 
where  appropriate,  incorporate  any  legal 
discussion  within  the  petition.  Section 
567.3(b)(e)  is  being  amended 
accordingly. 


Section  587.4.  Receipt  of  relevant 
information. 

(Redesignated  Section  587.5  in  the  Final 
Rule) 

CENSA  suggests  that  information 
submitted  to  the  Commission  be  made 
available  to  all  interested  parties. 
Agreement  No.  10050  suggests  that  any 
information  submitted  pursuant  to  this 
section  should  be  provided  to  the 
petitioning  or  affected  U.S. -flag  carrier 
before  it  is  made  part  of  the  record.  DOT 
recommends  the  establishment  of 
standards  for  confidential  treatment  and 
procedures  for  segregating  proprietary 
information  from  other  factual 
statements  and  argimients  in  order  to 
provide  maximum  disclosure  of 
information. 

Persons  submitting  information 
pursuant  to  9  587.5  of  the  Final  Rule  may 
request  that  all  or  any  portion  of  that 
information  be  accorded  confidential 
treatment  under  an  appropriate 
exemption  of  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552). 
Where  an  exemption  applies, 
proprietary  or  other  information  would 
be  protected  from  disclosure.  The 
Commission  does  not  believe  it  is 
necessary  to  specifically  provide  for 
confidential  treatment  of  business  or 
other  information  in  Part  587. 

It  should  be  noted  that  any 
information  which  is  submitted,  even  if 
covered  by  a  FOIA  exemption,  must  be 
disclosed  to  all  parties  in  any 
proceeding  under  Part  567  if  that 
information  is  made  part  of  the  record  in 
the  proceeding  upon  which  the 
Commission  will  base  its  decision. 
Fundamental  precepts  of  due  process 
require  that  such  information  be  made 
available  to  all  parties  in  a  proceeding. 
Where  appropriate,  such  information 
may  be  shielded  from  public  disclosure 
through  a  protective  order.  In  any  event. 
Commission  action  will  be  based  on  the 
record  before  it.  Finally,  there  does  not 
appear  to  be  any  need  or  reason  for 
submitting  information  to  a  petitioning 
or  affected  U.S.-flag  carrier  prior  to 
making  the  information  a  part  of  the 
public  record. 

Section  587.4(a) 

(Redesignated  Section  587.5(a)  in  the 
Final  Rule) 

DOT  recommends  that  9  587.4(a)  of 
the  Interim  Rule  be  modified  to  provide 
for  both  compulsory  production  of 
information  in  appropriate 
circumstances  and  express  sanctions  for 
failure  to  produce  information,  noting 
comparable  provisions  under  the 
Commission's  regulations  implementing 
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section  19())(b)  of  the  Merchant  Marine 
Act  of  1920." 

The  Conunission  believes  it 
unnecessary  to  make  a  specific 
reference  in  the  Final  Rule  to  the 
Commission's  subpoena  powers 
conferred  by  section  12  of  the  Shipping 
Acfof  1984  (46  U&C  app.  1711). 
Nothing  precludes  the  Conunission  from 
employing  its  subpoena  powers  in  a 
section  13(b)(5)  proceeding. 
Furthermore,  the  failure  of  aHected   . 
parties  to  provide  information  may 
result  in  findings  or  conclusions  that 
would  be  adverse  to  them. 

Sectkm  587.4(5/ 

(Redesignated  section  587.5(b)  in  the 
Final  Rule) 

The  phrase  "bona  fide"  has  been 
deleted  from  I  587.5(b)  of  the  Final  Rule. 
A  petition  which  has  been  published  in 
the  Federal  Register  has  in  effect  been 
determined  to  be  bona  fide  and  the 
phrase  "bona  fide"  in  this  section  is 
unnecessary. 

Section  587S.  Notification  to  Secretary 
of  State. 

(Redesignated  section  587.8  in  the  Final 
Rule) 

Section  587.5  (now  §  587.6  in  the  Final 
Rule)  provides  for  notification  to  the 
Secretary  of  State  by  the  Commission 
when  there  are  indications  that 
conditions  unduly  impairing  the  access 
of  a  U.S.-flag  vessel  to  trade  between 
foreign  ports  exist  The  section  provides 
that  the  Commission  may  reqnest  that 
the  Secretary  of  State  seek  resolution  of 
the  matter  through  diplomatic  channels 
and  may  request  the  Secretary  to  report 
the  results  of  such  efforts  within  a 
specified  time  period. 

CF.NSA  suggests  that  this  section  be 
amended  to  explicitly  permit  the 
Secretary  of  State  to  "concert"  with 
friendly  governments  sharing  the  same 
aim  of  free  access  to  trade,  so  that  joint 
efforts  may  be  made  to  seek  a 
diplomatic  solution.  The  CSG  states  that 
where  resistance  against  restrictive 
trade  practices  is  intended  to  be 
collective,  the  Commission  should 
invariably  request  the  Secretary  (rf  State 
to  join  in  the  pursuit  of  a  diplomatic 
resolution  to  each  problem. 

COSCO  suggests  that  in  the  event 
actions  complained  of  are  those  of  a 
controlled  carrier  or  of  a  foreign 
government,  the  Final  Rule  should 
require  the  Commission  to  request  that 
the  Secretary  of  State  seek  diplomatic 
resolution  and  report  to  the  Commission 
on  those  diplomatic  efforts  before  a* 
Commission  proceeding  begins. 


*  See  46  CFR  Part  SS;  (formeriy  Part  SOS).  ■« 
a— ndaii.  48  FR  2081S  (May  17. 1BS4). 


These  suggestions  are  not  being 
adopted.  The  Commission  would,  of 
course,  seek  assistance  from  the  State 
Department,  where  feasible  and 
appropriate,  and  prefers,  where 
possible,  diplomatic  resolution  of 
matters  raised  in  section  13(b)(5) 
petitions.  However,  in  some  cases, 
attempts  to  seek  resolution  through 
diplomatic  chaimels  may  be  time 
consuming  and  could  result  in  a  U.S.- 
flag  carrier  suffering  irreparable  harm. 
Commission  requests  that  the  Secretarj' 
of  State  seek  diplomatic  resolution  of 
section  13(b)(5)  matters  will,  therefore, 
be  kept  discretionary. 

Delta  seeks  to  clearly  the 
Commission's  enforcement  role  by 
modifying  i  587.5  to  clarify  indicate  that 
the  Commission  and  not  the  Department 
of  State  is  responsible  for  the 
enforcement  of  section  13(b)(5).  Delta 
also  suggests  that  an  affected  U.S.-flag 
carrier  be  kept  apprised  of  the  progress 
of  any  diplomatic  negotiations 
undertaken  by  the  Secretary  of  State. 

The  Shipping  Act  of  1984 
unequivocally  entnuts  this  Commission 
with  the  administration  and 
enforcement  of  section  13(b)(5).  We 
have  no  intention  of  abdicating  those 
responsibilities  in  any  way.  The 
Commission  is  neither  required  to 
request  assistance  from  the  Secretary  of 
State  nor  required  to  delay  action 
pending  a  diplomatic  resolution.  As 
noted  above,  however,  the  diplomatic 
resolution  of  grievances  presented  in 
section  13(b)(5)  matters  would  generally 
appear  preferable  to  unilateral 
Commission  action.  The  Commission 
may,  of  course,  assist  in  these 
diplomatic  aborts  if  requested.* 

We  do  not  believe  it  necessary  or 
appropriate  to  provide  in  the  Final  Rule 
that  the  U.S.-flag  carrier  or  any  other 
parly  will  be  apprised  by  the 
Commission  of  die  progress  of 
diplomatic  negotiations.  U.S-flag 
carriers  or  other  parties  can.  of  course, 
contact  the  Department  of  State  with 
respect  to  the  status  of  diplomatic 
negotiations. 

The  Department  of  Transportation 
suggests  that  S  587.5  be  amended  to 
provide  that  the  Commission  also  notify 
the  Secretary  of  Transportation  and 
when  appropriate  consult  with  the 
£>ecretarie8  of  State  and  Transportation 
on  policy  questions.  The  Interim  Rule 
specifies  notification  to  the  Secretary  of 
State  because  it  is  our  understanding 
that  the  Department  of  State  is  the 
agency  which  would  have  the  primary 
responsibility  to  seek  diplomatic 
resolution  of  13(b)(5)  matters  which  will 
involve  foreign  laws  and  commercial 
practices  existing  in  foreign-to-foreign 
trades.  However,  the  Commission  will. 


as  in  the  past,  consult  with  the  Secretary 
of  Transportation,  who  Is  *he 
Administration's  chief  spokesperson  for 
maritime  policy,  and  with  various  other 
agencies  of  the  Executive  Branch  in 
matters  relevant  to  their  areas  of 
interest,  and  will  keep  them  informed  as 
requested.  The  Commission  does  not 
believe  that  DOTs  proposal  should  be 
incorporated  into  the  Final  Rule,  but 
rather  that  consultation  with  other 
agencies  should  be  handled  on  an  ad 
hoc  basis. 

NMC  suggests  that  once  a  "proper" 
petition  for  relief  has  been  filed, 
notification  to  the  Secretary  of  State 
under  9  587.5  should  be  provided  within 
a  specified  number  of  days.  As 
indicated  in  connection  with  |  587.3,  the 
Commission  requires  maximum 
flexibility  in  structuring  the  procedures 
and  cannot  be  locked  into  any  pre- 
determined time  frames.  The 
Commission  will  act  as  expeditiously  as 
possible  in  each  instance. 

Section  587.6.  Hearing. 

(Redesignated  Section  587.4  in  the  Fmal 
Rule) 

Section  587.6  (now  8  587.4  in  the  Fmal 
Rule)  provides  for  proceedings  pursuant 
to  section  13(b)(5).  DOT  believes  that  it 
is  unclear  whether  the  term  "hearing"      j 
refers  to  oral  argument  or  to  the  more 
general  opportimlty  to  be  heard,  either 
orally  orin  writing,  on  matters 
potentially  affecting  one's  interests. 
DOT  suggests  that  the  title  of  the  section 
be  changed  to  "Procedure"  or  "Notice 
and  Opportunity  to  be  Heard"  and  that 
the  word  "proceedings"  be  substituted 
for  the  word  "hearings"  where  it 
appears  in  this  section. 

Section  587.6  establishes  a  basic 
procedure  of  notice  and  opportunity  to 
be  heard  in  a  section  13(b)(5) 
proceeding.  Section  587.6(a)  provides  for 
the  institution  of  a  proceeding  upon  the 
filing  of  a  meritorious  petition  or  upon 
the  Commission's  own  motion.  Section 
587.6(b)  further  provides  that  notice  of 
any  such  proceeding  will  be  published 
in  the  Federal  Register  and  interested  or 
affected  persons  will  have  an 
opportunity  to  reply  to  the  petition. 
Section  587.6(c)  provides  that  the 
Commission  may  issue  a  final 
determination  after  there  has  been 
notice  and  opportunity  to  be  heard  or  it 
may  order  further  hearing  if  warranted. 
Any  further  hearings  ordered  by  the 
Commission  will  be  structured  on  a 
case-by-case  basis. 

The  meaning  of  the  term  "hearing"  in 
S  587.6(c)  would  appear  to  be 
sufficiently  clear  and  this  term  shall  be 
retained.  However,  the  title  of  this 
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section  shall  be  changed  from  "Hearing" 
to  "Proceeding"  in  order  to  more 
accurately  refiect  the  contents  of  this 
section  which  includes  procedures  other 
than  hearing  procedures.  This  section  is 
also  being  amended  to  require  that  an 
original  and  15  copies  of  replies  be  filed 
with  the  Secretary.  Finally,  section  587.6 
has  been  redesignated  as  t  587.4.  This 
placement  provides  for  a  more  logical 
sequence  in  the  Final  Rule. 

Section  587.6(b)  of  the  Interim  Rule  is 
being  amended  to  indicate  that  notice  of 
the  institution  of  a  proceeding  will  be 
served  on  the  parties  by  the  Commission 
(section  587.4(b)(1)  of  the  Final  Rule). 
Additionally,  this  paragraph  is  being 
amended  to  note  that  replies  to  a 
petition  by  interested,  or  adversely 
affected  parties  will  be  sumbitted 
pursuant  to  S  587.5  of  the  Final  Rule 
(previously  §  587.4).  This  amendement  is 
being  made  to  clarify  that  I  587.5  of  the 
Final  Rule  provides  respondents  or  other 
interested  parties  the  opportunity  to 
reply  to  a  petition  by  submitting 
informatioru  In  addition,  a  technical 
language  modification  is  being  made  to 
§  587.6(b)  of  the  Interim  Rule  regarding 
the  form  of  factual  submissions  (section 
587.4(b)(2)  of  the  Final  Rule). 

Transnave  suggests  that  special 
procedures  be  established  in  the  Final 
Rule  to  provide  for  expedited 
evidentiary  hearings  and  Commission 
decision  within  120  days.  It  believes  that 
the  Final  Rule  should  expressly 
guarantee  the  respondent  the  right  to 
challenge  information  received  by  the 
Commission  under  S  587.5  (previously 
S  587.4).  Similariy,  CENSA  expresses 
concern  that  the  ad  hoc  hearing 
procedures  satisfy  the  standards  of  due 
process  and  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553). 

A  formal  procedural  framework  for 
consideration  of  petitions  would  not 
provide  the  necessary  flexibility  to 
address  all  the  various  circumstances 
under  which  an  action  for  impairment  of 
access  might  arise.  In  establishing  the 
appropriate  procedures  for  each  case, 
the  mandates  of  fundamental  due 
process  will,  hewever.  be  observed  and 
respondents  will  have  an  opportunity  to 
confront  petitioners'  allegations.  In 
certain  situations  the  requirements  of 
due  process  may  be  met  by  the  filing  of 
written  submissions.  In  others,  more 
formal  procedures  may  be  appropriate. 
Whatever  procedures  the  Commission 
establishes,  it  will  ensure  that  all 
procedures  will  satisfy  the  requirements 
of  due  process  and,  where  applicable, 
the  APA. 


Section  587.6(bf 

(Redesignated  Section  587.4(b)  in  the 
Final  Rule) 

CENSA  points  out  that  S  587.6(b)  of 
the  Interim  Rule  appears  to  require  that 
factual  submissions  of  persons 
responding  to  a  petition  be  supported  by 
affidavits  and  sworn  documents,  but 
that  it  does  not  clearly  make  the  same 
requirement  for  the  submission  of  the 
petitioner's  factual  allegations.  It  is  the 
Commission's  intention  that  both  the 
petitioner(s)  and  respondent(8)  provide 
supporting  affidavits  and  sworn 
documents.  In  addition  to  the 
requirement  in  S  587.4(b)(2)  of  the  Fmal 
Rule,  that  factual  submissions  shall  be 
in  affidavit  form,  §{  587.3(b)  and 
587.5(a)  (previously  S  587.4(a))  are  being 
amended  to  make  this  clear. 

CENSA  suggests  that  actual  notice  of 
a  proceeding  should  be  given  to  affected 
parties.  As  mentioned  above,  such 
notice  will  be  given  by  the  Commission 
and  S  587.4(b)  of  the  Final  Rule  so 
provides. 

Transnave  submits  that  due  process 
requires  that  affected  parties  be  given 
not  less  than  30  days  to  reply  to  a 
petition.  It  is  unlikely  that  the 
Commission  would  prescribe  a  period  of 
less  than  30  days  for  response  to  a 
petition,  given  the  fact  that  certain 
responses  might  be  based  on 
information  located  outside  of  the 
United  States  and  that  certain 
documents  might  require  English 
translations.  The  Commission,  however, 
will  consider  the  length  of  time  needed 
to  respond,  as  well  as  the  likelihood  that 
injury  will  result  from  a  delay,  on  a 
case-by-case  basis. 

Agreement  No.  10050  believes  that 
procedural  time  frames  are  inadequately 
addressed  in  the  Interim  Rule  and 
proposes  that  a  new  provision  be  added 
which  states  that  prompt  response  and 
expeditious  action  may  be  required  in 
any  given  case.  NMC  suggests  the 
imposition  of  specific  deadlines  for 
completion  of  the  various  procedural 
stages  of  a  section  13(b)(5)  proceeding. ' 

As  noted  earlier  in  discussing 
comments  on  §  587.3,  because  of  the 
possible  complexity  and  significant 
foreign  policy  considerations  underlying 
section  13(b)(5)  petitions,  the 
Commission  requires  maximum 
fiexibility  in  structuring  appropriate 
proceedings  and  formulating  the 
necessary  time  frames.  The  Commission 
will,  therefore,  not  attempt  to  prescribe 
procedural  deadlines  in  its  Final  Rule. 


Section  587.7.  Decisions:  sanctions; 
effective  date. 

Section  587. 7  (a)  and  (b) 

COSCO  suggests  that  prior  to  the 
imposition  of  sanctions,  the  Commission 
take  into  consideration  the  fault  of  the 
person  against  whom  the  sanction 
would  be  imposed  and  the  effect  of  such 
sanctions  on  the  trade.  In  resolving  a 
section  13(b)(5)  petition,  the  Commission 
intends,  as  the  law  requires  it  to  do,  to 
consider  the  complete  record  and  make 
an  informed  decision  based  on  all  the 
facts,  taking  into  account  all  the 
ramifications  of  its  decision  such  as 
those  raised  by  COSCO. 

Secticm  587. 7(b) 

CENSA  suggests  that  §  587.7(b)  should 
be  amended  to  provide  that  sanctions 
based  on  the  restrictive  trade  practices 
of  a  foreign  government  will  be  imposed 
only  against  that  government  or  a 
carrier  of  that  government.  COSCO    ■ 
notes  that  it  is  inappropriate  for  the 
Commission  to  impose  sanctions  against 
a  carrier  which  is  acting  in  compliance 
with  the  laws  of  a  foreign  government. 
The  Commission  cannot  limit  itself  with 
respect  to  the  nationality  of  a  carrier  on 
which  sanctions  may  be  imposed.  In 
each  case  brought  before  the 
Commission,  the  role  that  a  government 
plays  in  unduly  impairing  the  access  of  a 
U.S.-nag  carrier,  as  well  as  the  role  of 
the  national-flag  lines  of  that 
government  and  other  carriers,  will  be 
considered.  WTiatever  sanctions  might 
be  imposed  by  the  Commission  will  be 
against  those  parties  which  are  either 
directly  or  indirectly  responsible  for 
undue  impairment  6f  access  of  a  U.S.- 
flag  vessel. 

Section  587.7(c) 

(Redesignated  Section  587.7(d)  in  the 
Final  Rule] 

Section  587.7(c)  of  the  Interim  Rule 
pro\ndes  for  the  publication  and 
effective  date  of  a  Commission  decision. 
CENSA  suggests  that  all  parties  should 
be  served  with  a  decision.  It  is  the 
intention  of  the  Commission  to  serve  the 
decision  on  all  parties  and  8  587.7(a)  is 
being  amended  to  make  this  clear. 

CENSA  suggests  that  all  decisions 
should  be  published  in  the  Federal 
Register.  The  Commission  agrees  with 
this  suggestion  and  |  587.7(d)  of  the 
Final  Rule  is  so  amended. 

CENSA  believes  it  is  improper  to  set 
the  effective  date  of  a  Commission 
action  under  section  13(b)(5]  prior  to 
Presidential  review.  As  previously 
discussed,  the  Executive  Branch  will 
have  ample  opportunity  to  comment  on 
section  13(b)(5)  petitions  and  participate 
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in  section  13(b)(5)  proceedings,  if  it 
desires.  Moreover,  the  Commission  has 
already  established  procedures  for 
advising,  and  consulting. with,  the 
Department  of  State,  prior  to  the 
issuance  of  any  final  order.  In  no  event 
will  the  Commission  establish  an 
effective  date  of  less  than  10  days  from 
the  date  an  order  is  issued.  This  should 
provide  the  President  time  to  review  a 
decision  of  the  Commission  issued 
under  section  13(b)(5).  It  would  neither 
be  appropriate  nor  fair  to  any  affected 
carrier  to  allow  the  Presidential  review 
period  to  delay  publication  of  an 
effective  date. 

Agreement  No.  10050  and  Delta 
believe  that  30  days  is  too  lengthy  a  time 
period  between  publication  of  the 
Commission  decision  and  its  effective 
date.  The  Commission  l>elieves  that  a  30 
day  notice  period  would  generally  be 
appropriate  and  necessary,  given  the 
international  ramifications  of  a  section 
13(b)(5)  action.  However,  because  there 
may  be  circumstances  and  situations 
requiring  more  expedited  action, 
i  587.7(d)(2)  of  the  Final  Rule  allows  the 
Commission,  "for  good  cause",  to 
prescribe  an  effective  date  of  less  than 
30  days. 

Section  587.7(e) 

A  new  procedure  has  been  added  to 
I  587.7  which  provides  that  any  party 
may  file  a  petition  for  reconsideration  of 
any  final  decision  under  this  part. 
Section  587.7(e)  further  provides  for 
service  of  the  petition  upon  all  parties 
and  states  that  the  petition  does  not  in 
itself  stay  the  effective  date  of 
Commission  action. 

Section  567.6.  Submission  of  orders  to 
the  President 

Sections  567.7,  587.8,  and 587.9 

DOT  suggests  that  %\  587.7.  587.8  and 
587.9  be  modified  to  allow  the  President 
a  reasonable  opportunity  to  classify  the 
Commission's  decision  for  national 
security  reasons  and  thereby  withhold  it 
from  publication  in  appropriate 
circimistances.  We  do  not  agree.  Any 
potentially  sensitive  issue  involving 
national  defense  or  national  security 
surrounding  a  section  13(b)(5)  case  or  its 
outcome,  can  be  expected  to  be  brought 
to  the  Commission's  attention  by  the 
Executive  Branch  well  prior  to  a 
Commission  decision.  In  addition. 
I  587.8  procedures  are  consistent  with 
those  established  in  section  9  of  the  Act 
(46  U.S.C  app.  1706).  which  provides  for 
the  publication  of  a  Commission  order 
of  "suspension  or  final  order  of 
disapproval  of  rates,  charges  .  .  .  of  a 
controlled  carrier .  .  .".  concurrent  «vith 
submission  of  the  order  for  Presidential 


review.  Similarly,  as  in  any  section 
13(b)(5)  order,  the  President  may  stay 
the  effect  of  the  Commission's  order  for 
reasons  of  national  defense  or  foreign 
policy.  Therefore,  the  Commission  will 
not  withhold  a  section  13(b)(5)  decision 
pending  Presidential  review. 

Section  587.8 

The  Interim  Rule  provided  that  a 
decision  imposing  sanctions  would  be 
transmitted  to  the  President 
concurrenUy  with  the  submissioh  of  the 
decision  for  publication  in  the  Federal 
Register.  CENSA  believes  that  all 
decisions,  including  those  that  do  not 
impose  sanctions,  should  be  submitted 
immediately  to  the  President.  We  see  no 
reason  to  submit  decisions  to  the 
President  which  do  not  impose 
sanctions.  If  no  action  is  being  taken 
there  is  no  reason  to  involve  the 
President  CENSA's  suggestion, 
therefore,  is  not  adopted. 

To  clarify  the  term  "decision",  this 
section  is  being  amended  in  the  Final 
Rule  to  refer  to  "any  decision  imposing 
sanctions."  In  certain  situations  where 
impairment  of  access  may  be 
"imminent",  the  Commission  may  nvish 
to  issue  two  decisions.  The  first  decision 
would  be  a  notice  of  intent  to  impose 
sanctions  should  the  action  threatening 
the  impairment  of  access  occur.  This 
decision  would  be  followed  by  a  second 
notice  imposing  sanctions  when  the 
action  impairing  access  actually  takes 
place.  In  such  a  situation,  both  decisions 
would  be  transmitted  to  the  President. 
Alternatively,  the  Commission  could,  in 
its  discretion,  issue  a  single  decision,  to 
be  served  on  the  President,  imposing 
sanctions  at  the  time  the  action 
impairing  access  actually  occiirs. 

Conforming  changes  have  been  made 
throughout  the  Rule  to  accommodate 
this  change.  Reference  to  "final" 
determinations  or  decisions  have, 
therefore,  been  dropped.  A  "decision" 
however  must  pertain  to  a  substantive 
finding  or  conclusion  as  distinguished 
from  a  procedural  ruling. 

Section  567.9.  Postponement, 
discontinuance  or  suspension  of  action. 

Section  587.9  provides  that  the 
Commission  may,  on  its  own  motion, 
upon  petition  or  by  order  of  the 
President  postpone,  discontinue  or 
suspend  any  or  all  actions  taken  by  it 
under  the  provisions  of  this  part. 
Agreement  No.  10050  suggests  that  this 
section  state  that  the  filing  of  a  petition 
does  not  stay  the  effective  date  of  a 
Commission  action  except  upon 
compelling  showing.  As  with  petitions 
for  reconsideration  under  new 
S  587.7(e),  the  filing  of  a  petition  to 
postpone,  discontinue  or  suspend  would 


not  in  and  of  itself,  stay  the  effective 
date  of  that  action.  Section  587.9  of  the 
Interim  Rule  is  being  amended  to  make 
this  clear.  In  addition,  {  587.9  has  been 
reorganized  in  order  to  clarify  the 
distinction  between  discretionary  and 
mandatory  postponements.  Finally, 
some  editorial  changes  have  been  made 
in  the  language  of  this  section. 

The  Commission  has  carefully 
considered  all  comments  submitted  to 
the  Interim  Rule  and  as  discussed 
above,  has  made  a  number  of  changes  to 
accommodate  valid  suggestions  therein. 
Other  non-substantive  technical  or  style 
changes  have  been  made  and  not 
expressly  discussed.  Any  comments  not 
expressly  mentioned  herein, 
nevertheless  have  been  considered  and 
found  to  be  without  merit  unwarranted, 
or  unnecessary. 

The  Chairman  of  the  Federal  Maritime 
Commission  certifies,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  801.  et  seq.)  that 
the  Final  Rule  published  herein  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
within  the  meaning  of  that  Act.  The 
primary  economic  impact  of  the  Final 
Rule  would  effect  common  carriers  by 
water,  which  generally  are  not  small 
entities.  A  secondary  impact  may  fall  on 
shippers,  some  of  which  may  be  small 
entities,  but  that  impact  is  not 
considered  to  be  significant. 

List  of  Subjects  in  46  CFR  Farts  585  and 
587 

Foreign  relations.  Foreign  trade. 
Maritime  carriers;  Rates  and  fares. 

Therefore,  pursuant  to  5  U.S.C.  553; 
section  19(1  )(b)  of  the  Merchant  Marine 
Act  1920  (46  U.S.C.  app.  876(l)(b)): 
sections  13(b)  (5),  15  and  17  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1712(b)(5).  1714  and  1716);  and 
Reorganization  Plan  No.  7  of  1961  (75 
Stat.  840)  Parts  585  and  587  of  Title  46. 
Code  of  Federal  Regulations  are  revised 
to  read  as  follows: 

PART  S8S-REQULATIONS  TO  ADJUST 
OR  MEET  CONDITIONS 
UNFAVORABLE  TO  SHIPPING  IN  THE 
FOREIGN  TRADE  OF  THE  UNITED 
STATES 

Sec  " 

585.1  Purpose. 

585.2  Scope. 

585.3  Findings — Conditions  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States. 

585.4  Petitions  for  section  19  relief — 
General — Who  may  file. 

585.5  Petitions— How  filed. 

585.6  Petitions — Contents. 

585.7  Petitions — Amendment  or  dismissal  of. 
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Sec 

585.8  Initial  action  to  meet  apparent 
conditions  unfavorable— Resolution 
through  diplomatic  channels. 

585.9  Actions  to  meet  conditions  unfavorable 
to  shipping  in  the  foreign  trade  of  the 
United  States. 

585.10  Participation  of  interested  persons. 

585.11  Production  of  information. 

585.12  Production  of  information — Failiuv  to 
produce. 

585.13  Postponement,  discontinuance,  at 
suspension  of  action. 

585.14  Content  and  effective  date  of 
regulation. 

Authority:  5  U.S.C  563;  sec  19  (1)  (b)  of  the 
Merchant  Marine  Act  1920  (46  U.S.C  app. 
876(1]  (b)):  sees.  15  and  17  of  the  Shipping  Act 
of  1984  (46  U.S.C.  app.  1714  and  1716);  and 
Reorganization  Plan  No.  7  of  1961  (75  Stat. 
840). 

$585.1    Purpos*. 

It  is  the  purpose  of  the  regulations  of 
this  part  to  declare  certain  conditions 
resulting  from  governmental  actions  by 
foreign  nations  or  from  the  competitive 
methods  or  practices  of  owners, 
operators,  agents,  or  masters  of  vessels 
of  a  foreign  country  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States  and  to  establish 
procedures  by  which  persons  who  are  or 
can  reasonably  expect  to  be  adversely 
affected  by  such  conditions  may  petition 
the  F'ederal  Maritime  Commission  for 
the  issuance  of  regulations  under  the 
authority  of  section  19  of  the  Merchant 
Marine  Act  of  1920.  It  is  the  further 
purpose  of  the  regulations  of  this  part  to 
afford  notice  of  the  general 
circumstances  imder  which  the  authority 
granted  to  the  Commission  under 
section  19  may  be  invoked  and  the 
nature  of  the  regulatory  actions 
contemplated. 

S58S.2    Scop*. 

Regulatory  actions  may  be  taken 
when  the  Commission  finds,  on  its  own 
motion  or  upon  petition,  that  a  foreign 
government  has  promulgated  and 
enforced  or  intends  to  enforce  laws, 
decrees,  regulations  or  the  like,  or  has 
engaged  in  or  intends  to  engage  in 
practices  which  presently  have  or 
prospectively  could  create  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  or  when 
owmers,  operators,  agents  or  masters  of 
foreign  vessels  engage  in  or  intend  to 
engage  in,  competitive  methods  or 
practices  which  have  created  or  could 
create  such  conditions. 

§  585.3    Fliw«ny    Condittona  unfavoraM* 
to  thipplng  In  tlM  f or*tgn  trad*  of  ttt* 
UnitMi  StatM. 

For  the  purposes  of  this  part, 
conditions  created  by  foreign 
governmental  action  or  competitive 
methods  of  owners,  operators,  agents  or 


masters  of  foreign  vessels  are  found 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  or  if  such 
conditions: 

(a)  Impose  upon  vessels  in  tfie  foreign 
trade  of  the  United  States  fees,  charges, 
requirements,  or  restrictions  different 
from  those  imposed  on  other  vessels 
competing  in  the  trade,  or  which 
preclude  vessels  in  the  foreign  trade  of 
the  United  States  from  competing  in  the 
trade  on  the  same  basis  as  any  other 
vessel; 

(b)  Reserve  substantial  cargoes  to  the 
national  flag  or  other  vessels  and  fail  to 
provide,  on  reasonable  terms,  for 
effective  and  equal  access  to  such  cargo 
by  vessels  in  the  foreign  trade  of  the 
United  States; 

(c)  Are  otherwise  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States; 

(d)  Are  discriminatory  or  unfair  as 
between  carriers,  shippers,  exporters, 
importers,  or  ports  or  between  exporters 
from  the  United  States  and  their  foreign 
competitors  and  which  cannot  be 
justified  under  generally-accepted 
international  agreements  or  practices 
and  which  operate  to  the  detriment  of 
the  foreign  commerce  or  the  public 
interest  of  the  United  States. 

{585.4    Petitions  for  section  19  rMaf— 
Qansfal**Wno  may  IVa. 

Any  person,  including,  but  not  limited 
to,  any  importer,  exporter,  shifyper. 
consignee,  or  owner,  operator  or 
charterer  of  a  liner,  bulk,  or  tramp 
vessel,  who  has  been  harmed  by,  or  who 
can  reasonably  expect  harm  from 
existing  ox-impending  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  may  file  a 
petition  for  the  relief  under  the 
provisions  of  this  part. 

§585.5    Patitions-How  mad. 

All  requests  for  relief  from  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  shall  be  by  written  petition.  An 
original  and  fifteen  copies  of  a  petition 
for  relief  under  the  provisions  of  this 
part  shall  be  filed  with  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  D.C  20573. 

S58S.6    PatMona— Contants. 

Petitions  for  relief  from  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States  shall  set  forth 
the  following: 

(a)  A  concise  description  and  citation 
of  the  foreign  law,  rule,  regulation, 
practice  or  competitive  method 
complained  of; 

(b)  A  certified  copy  of  any  law,  rule, 
regulation  or  other  document  involved 


and.  if  not  English,  a  certified  English 
translation  thereof, 

(c)  Any  other  evidence  of  the 
existence  of  such  practice  or 
competitive  method: 

(d)  A  clear  description,  in  detail  of 
the  harm  already  caused  or  which  may 
reasonably  be  expected  to  be  caused 
petitioner,  including: 

(1)  Statistics  for  the  representative 
period  showing  a  present  or  prospective 
oergo  loss  if  harm  is  alleged  on  that 
basis.  Such  statistics  shall  include 
figiu^s  for  the  total  cargo  carried  or 
projected  in  the  trade  for  the  period; 

(2)  Statistics  or  other  evidence  for  die 
representative  period  showing  increased 
costs,  inferior  services  or  other  harm  to 
cargo  interest  if  injury  is  claimed  on  that 
basis;  and 

(3)  A  statement  as  to  why  the  period 
is  representative. 

(e)  A  recommended  regulation,  the 
promulgation  of  which  will,  in  view  of 
the  petitioner,  adjust  or  meet  the  alleged 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States. 

S  585.7    Patltlooa"~Aiaeortmaal  Of 
dismlsaal  ol. 

Upon  the  failure  of  a  petitioner  to 
comply  with  the  provisions  of  this  part 
the  petitioner  will  be  notified  by  the 
Secretary  and  afforded  reasonable 
opportunity  to  amend  its  petition. 
Failure  to  timely  amend  the  petition  will 
result  in  its  dismissal.  For  good  cause 
shown  additional  time  for  amendment 
may  be  granted. 


I58SJ   inWalactlonleaiaati 
ceodHtens  unlaverable    nsseMion 
tlirough  diplomatic  cDannala. 

Upon  the  filing  of  a  petition,  or  on  its 
own  motion  when  there  are  indications 
that  conditions  unfavorable  to  shipping 
in  the  foreign  trade  of  the  United  States 
may  exist  the  Commission  will  notify 
the  Secretary  of  State  that  such 
conditions  apparently  exist  and  may 
request  he  or  she  seek  resolution  of  the 
matter  through  diplomatic  channels.  If 
request  is  made,  the  Commission  Mrill 
give  every  assistance  in  such  efforts, 
and  the  Commission  may  request  the 
Secretary  to  report  the  restdts  of  his  or 
her  efforts  at  a  specified  time. 

§58SJ    Aetlens  to  meat  condMofM 
unfavoraMa  to  sNppInQ  in  the  toraign  trade 
of  ttte  United  Stataa. 

Upon  a  submission  of  a  petition  filed 
under  the  rules  of  this  part  or  upon  its 
own  motion,  the  Commission  may  find 
that  conditions  unfavorable  to  shipping 
in  the  foreign  trade  of  the  United  States 
do  exists,  and  may,  without  further 
proceeding,  issue  regulations.  Such 
regulations  may  effect  the  following: 
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(a)  Imposition  of  equalizing  fees  or 
chargers: 

(b)  Limitation  of  sailings  to  and  from 
United  States  ports  or  of  amount  or  type 
of  cargo  during  a  specified  period; 

(c)  Suspension,  in  whole  or  in  part,  of 
any  or  all  tariffs  filed  with  the 
Commission  for  carriage  to  or  frx>m 
United  States  ports:  and 

(d)  Any  other  action  the  Commission 
finds  necessary  and  appropriate  in  the 
public  interest  to  adjust  or  meet  any 
condition  unfavorable  to  shipping  in  the 
foreign  trade  of  the  United  States. 

9SSS.10   Pfttdpatton  ot  Intf—fd 


In  the  event  that  participation  of 
interested  persons  is  deemed  necessary 
by  the  Commission,  notice  will  be 
published  in  the  Federal  Register  and 
interested  persons  will  then  be  allowed 
to  participate  in  this  procedure  by  the 
submission  of  written  data,  views  or 
arguments,  with  or  without  opportunity 
to  present  same  orally. 

I5SS.11    Production  of  MbniHrtfofi. 

In  order  to  aid  in  the  determination  of 
whether  conditions  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States  exists,  or  in  order  to  aid  in 
the  formulation  of  appropriate 
regulations  subsequent  to  a  finding  that 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States 
exist  the  Commission  may,  when  it 
deems  necessary  or  appropriate,  and 
without  further  proceedings,  order  any 
owner,  operator,  or  charterer  in  the 
affected  trade  to  furnish  any  or  all  of  the 
following  information: 

(a)  Statistics  for  a  representative 
period  showing  cargo  carried  to  and 
from  the  United  States  in  the  affected 
trade  on  vessels  owned,  operated  or 
chartered  by  it  by  type,  source,  value, 
and  directions. 

(b)  Information  for  a  representative 
period  on  the  activities  of  vessels 
owned,  operated,  or  chartered,  which 
shall  include  sailings  to  and  from  United 
States  ports,  costs  incurred,  taxes  or 
other  charges  paid  to  authorities,  and 
subsidies  or  other  payments  received 
frt>m  foreign  authorities;  and  such  other 
information  that  the  Conunission 
considers  relevant  to  discovering  or 
determining  the  existence  of  general  or 
special  conditions  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States. 

(c)  Information  for  a  specified  future 
period  on  the  prospective  activities  of 
vessels  which  it  owns,  operates  or 
charters  or  plans  to  own.  operate  or 
charier,  to  and  from  United  States  ports, 
which  shall  include  projected  sailings, 
anticipated  costs,  taxes  or  other  charges 


to  be  paid  to  authorities,  and  expected 
subsidies  or  other  payments  to  be 
received  from  foreign  authorities;  and 
such  other  information  that  the 
Commission  considers  relevant  to 
discovering  or  determining  the  existence 
of  general  or  special  conditions 
imfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States. 

S5>5.12    ProduetkMi  Of  Infonnation— 
Faluro  to  produce. 

The  Commission  may,  when  there  is  a 
failure  to  produce  any  information 
ordered  produced  under  S  585.11,  make 
appropriate  findings  of  fact  or  deem 
such  a  failure  to  produce  as  an 
admission  that  conditions  unfavorable 
to  shipping  in  the  foreign  trade  of  the 
United  States  do  exist. 

S  SS5.13    Poetponement.  dtocontlnuance, 
or  suspension  of  action. 

The  Commission  may,  on  its  own 
motion  or  upon  petition  postpone, 
discontinue,  or  suspend  any  and  all 
actions  taken  by  it  under  the  provisions 
of  this  part  The  Commission  shall 
postpone  or  discontinue  any  or  all  such 
actions  if  the  President  forms  the 
Commission  that  postponement 
discontinuance,  or  suspension  is 
required  for  reasons  ojf  foreign  policy  or 
national  security. 

SSS5.14    Content  and  effective  date  of 
regulation. 

The  Commission  shall  incorporate  in 
any  regulations  adopted  under  the  rules 
of  this  part  a  concise  statement  of  their 
basis  and  purpose.  Regulations  shall  be 
published  in  the  Federal  Register. 
Except  where  conditions  warrant  and 
for  good  cause,  regulations  promugated 
under  the  rules  of  this  part  shall  not 
become  effective  until  30  days  after  the 
date  of  publication. 

Note. — In  accordance  with  44  U.S.C 
3506(c](5),  any  information  request  or 
requirement  in  this  part  is  not  subject  to  the 
requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act,  because  there  are 
nine  or  fewer  respondents. 

PART  S«7— ACTIONS  TO  ADDRESS 
CONDITIONS  UNDULY  IMPAIRING 
ACCESS  OF  U.S.-FLAG  VESSELS  TO 
OCEAN  TRADE  BETWEEN  FOREIGN 
PORTS 

587.1  Purpose:  genera^  provisions. 

587.2  Factors  indicating  conditions  unduly 
impairing  access. 

587.3  Petitions  for  relief. 

587.4  Proceeding. 

587.5  Receipt  of  relevant  information. 

587.6  Notification  to  Secretary  of  State. 

587.7  Decision;  sanctions;  effective  date. 

587.8  Submission  of  decision  to  the 
President. 


587.9    Postponement,  discontinuance,  or 
suspension  of  action. 
Authority:  5  U.S.C.  553;  sees.  13(b)(5).  15 
and  17  of  the  Shipping  Act  of  1984  (46  U.S.C 
app.  1712(b)(5),  1714,  and  1716). 

9  S87.1    Purpoee;  general  provisione. 

(a)(1)  It  is  the  purpose  of  this  part  to 
enumerate  certain  conditions  resulting 
from  the  action  of  a  common  carrier, 
acting  alone  or  in  concert  with  any 
person,  or  a  foreign  government,  which  ' 
unduly  impair  the  access  of  a  vessel 
documented  under  the  laws  of  the 
United  States  whether  liner,  bulk,  tramp 
or  other  vessel,  (hereinafter  "U.S.-flag 
vessel")  to  ocean  trade  between  foreign 
ports,  which  includes  intermodal 
movements,  and  to  establish  procedures 
by  which  the  owner  or  operator  of  a 
U.S.-flag  vessel  hereinafter  "U.S.-flag 
carrier")  may  petition  the  Federal 
Maritime  Commission  for  relief  under 
the  authority  of  section  13(b)(5)  of  the 
Shipping  Act  of  1984  ("the  Act")  [46 
U.S.C.  app.  1712(b)(5)l. 

(2)  It  is  the  further  purpose  of  this  part 
to  indicate  the  general  circumstances 
under  which  the  authority  granted  to  the 
Commission  under  section  13(b)(5)  may 
be  invoked,  and  the  nature  of  the 
subsequent  actions  contemplated  by  the 
Commission. 

(3)  This  part  also  furthers  the  goals  of 
the  Act  with  respect  to  encouraging  the 
development  of  an  economically  sound 
and  efficient  U.S.-flag  liner  fleet  as 
stated  in  section  2  of  the  Act  (46  U.S.C. 
app.  1701). 

(b)(1)  This  part  implements  the 
statutory  notice  and  hearing 
requirement  and  ensures  that  due 
process  is  afforded  to  all  affected 
parties.  At  the  same  time,  it  allows  for 
flexibility  in  structuring  proceedings  so 
that  the  Commission  may  act 
expeditiously  whenever  harm  to  a  U.S.- 
flag  carrier  resulting  from  impaired 
access  to  cross  trades  has  been 
demonstrated  or  is  imminent. 

(2)  The  provisions  of  Part  502  of  this 
chapter  (Rules  of  Practice  and 
Procedure)  shall  not  apply  to  this  part 
except  for  those  provisions  governing  ex 
parte  contacts  (5  502.11  of  this  chapter) 
and  except  as  the  Commission  may 
otherwise  determine  by  order. 

(c)  The  condition  of  unduly  impaired 
access  will  be  found  only  where  a  U.S.- 
flag  carrier  is  commercially  able  to  enter 
a  trade  in  which  its  access  is  being 
unduly  impaired,  or  is  reasonably 
expected  to  be  impaired,  or  where 
actual  participation  in  a  trade  by  a  U.S.- 
flag  carrier  is  being  restricted  for 
reasons  other  than  its  commercial 
ability  or  competitiveness. 
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(d)  In  examining  conditions  in  a  trade 
between  foreign  ports,  and  in 
considering  appropriate  action,  the 
Commission  will  give  due  regard  to  U.S. 
maritime  policy  and  U.S.  Government 
shipping  arrangements  with  other 
nations,  as  well  as  the  degree  of 
reciprocal  access  afforded  in  U.S. 
foreign  trades  to  the  carriers  of  the 
countries  against  whom  Commission 
action  is  contemplated. 

9  M7,2    Factors  indteellng  conditions 
unduly  impairing  access. 

For  the  purpose  of  this  part  factors 
which  would  indicate  the  existence  of 
conditions  created  by  foreign 
government  action  or  action  of  a 
common  carrier  acting  alone  or  in 
concert  with  any  person,  which  unduly 
impair  access  of  a  U.S.-flag  vessel 
engaged  in  or  seeking  access  to  ocean 
trade  between  foreign  ports,  include,  but 
are  not  limited  to: 

(a)  Imposition  upon  U.S.-flag  vessels 
or  upon  shippers  or  consignees  using 
such  vessels,  of  fees,  charges, 
requirements,  or  restrictions  different 
from  those  imposed  on  national-flag  or 
other  vessels,  or  which  preclude  or  tend 
to  preclude  U.S.-flag  vessels  itora 
competing  in  the  trade  on  the  same 
basis  as  any  other  vessel. 

(b)  Reservation  of  a  substantial 
portion  of  the  total  cargo  in  the  trade  to 
national-flag  or  other  vessels  which 
results  in  failure  to  provide  reasonable 
competitive  access  to  cargoes  by  U.S.- 
flag  vessels. 

(c)  Use  of  predatory  practices, 
possibly  including  but  not  limited  to 
closed  conferences  employing  fighting 
ships  or  deferred  rebates,  which  unduly 
impair  access  of  a  U.S.-flag  vessel  to  the 
trade. 

(d)  Any  government  or  commercial 
practice  that  results  in.  or  may  result  in, 
unequal  and  unfair  opportunity  for  U.S.- 
flag  vessel  access  to  port  or  intermodal 
facilities  or  services  related  to  the 
carriage  of  cargo  inland  to  or  from  ports 
in  the  trade. 

(e)  Any  other  practice  which  unduly 
impairs  access  of  a  U.S. -flag  vessel  to 
trade  between  foreign  ports. 

9587.3    Petitions  for  relief . 

(a)  Filing.  (1)  Any  owner  or  operator 
of  a  liner,  bulk,  tramp  or  other  vessel 
documented  under  the  laws  of  the 
United  States  who  believes  that  its 
access  to  ocean  trade  between  foreign 
ports  has  been,  or  will  be,  unduly 
impaired  may  file  a  written  petition  for 
relief  under  the  provisions  of  this  part. 

(2)  An  original  and  fifteen  copies  of 
such  a  petition  including  any  supporting 
documents  shall  be  filed  with  the 


Secretary.  Federal  Maritime 
Commission,  Washington,  D.C.  20573. 

(b)  Contents.  Petitions  for  relief  shall 
include  the  following  and  shall  also 
include  an  affidavit  attesting  to  the  truth 
and  accuracy  of  the  information 
submitted: 

(1)  The  name  and  address  of  the 
petitioner, 

(2)  The  name  and  address  of  each 
party  (foreign  government,  agency  or 
instrumentality  thereof,  carrier,  or  other 
person)  against  whom  the  petition  is 
made  and  a  statement  as  to  whether  the 
party  is  a  foreign  government  agency  or 
instrumentality  thereof; 

(3)  A  concise  description  and  citation 
of  the  foreign  law,  rule  or  government  or 
commercial  practice  complained  of; 

(4)  A  certified  copy  of  any  law,  rule, 
regulation  or  other  document  concerned, 
when  available  and,  if  not  in  English,  a 
certified  English  translation  thereof, 

(5)  Any  other  information  relating  to 
any  law,  rule  or  regulation,  or  indicating 
the  existence  of  any  government  or 
commerical  practice; 

(6)  A  description  of  the  service  offered 
or  proposed,  as  a  result  of  which 
petitioner  is  alleging  harm,  including 
information  which  indicates  the  ability 
of  the  petitioner  to  otherwise  participate 
in  the  trade: 

(7)  A  clear  description,  in  detail,  of  the 
harm  already  caused,  or  which  may 
reasonably  be  expected  to  be  caused,  to 
the  petitioner  for  a  representative 
period,  including; 

(i)  Statistics  documenting  present  or 
prospective  cargo  loss  due  to 
discriminatory  government  or 
commercial  practices  if  harm  is  alleged 
on  that  basis;  such  statistics  shall 
include  figures  for  the  total  cargo  carried 
or  projected  to  be  carried  by  petitioner 
in  the  trade  for  the  period,  and  the 
sources  of  the  statistics; 

(ii)  Information  documenting  how  th# 
petitioner  is  being  prevented  from 
entering  a  trade,  if  injury  is  claimed  on 
that  basis; 

(iii)  statistics  or  other  information 
documenting  the  impact  of 
discriminatory  government  or 
commercial  practices  resulting  in  an 
increase  in  costs,  service  restrictions,  or 
other  harm  on  the  basis  of  which  injury 
is  claimed,  and  the  sources  of  the 
statistics;  and 

(iv)  A  statement  as  to  why  the  period 
is  representative. 

(8)  A  separate  memorandum  of  law  or 
a  discussion  of  the  relevant  legal  issues. 

(9)  A  recommended  action,  rule  or 
regulation,  the  result  of  which  will,  in 
the  view  of  the  petitioner,  address  the 
alleged  conditions  unduly  impairing  the 
access  of  petitioner  to  the  affected 
trade. 


(c)  Deficient  petition.  A  petition  which 
substantially  fails  to  comply  with  the 
requirements  of  paragraph  (b)  of  this 
section  shall  be  rejected  and  the  person 
filing  the  petition  shall  be  notified  of  the 
reasons  for  such  rejection.  Rejection  is 
without  prejudice  to  filing  of  an 
amended  petition. 


9587,4 

(a)  Upon  the  Commission's  own 
motion  or  upon  the  filing  of  a  petition 
which  meets  the  requirements  of  \  587.3. 
when  there  are  indications  that 
conditions  unduly  imparing  the  access 
of  a  U.S.-flag  vessel  to  trade  between 
foreign  ports  may  exist,  the  Commission 
will  institute  a  proceeding  pursuant  to 
this  part 

{b)(l)  Notice  of  the  institution  of  any 
such  proceeding  will  be  published  in  the 
Federal  Register,  and  that  notice  and 
petition,  if  any,  will  be  served  on  the 
parties. 

(2)  Interested  or  adversely  affected 
persons  will  be  allowed  a  period  of  time 
to  reply  to  the  petition  by  the 
submission  of  written  data,  views  or 
legal  arguments  pursuant  to  {  587.5  of 
this  part.  Factual  submissions  shall  be  in 
affidavit  form. 

(3)  An  original  and  15  copies  of  such 
submissions  will  be  filed  with  the 
Secretary,  Federal  Maritime 
Commission,  Washington.  D.C.  20573. 

(c)  Following  the  close  of  the  initial 
response  period,  the  Commission  may 
issue  a  decision  or  order  further 
hearings  if  warranted.  If  further  hearings 
are  ordered,  they  will  be  conducted 
pursuant  to  procedures  to  be  outlined  by 
the  Commission  in  its  order. 

9587,5  Reeeipi  Of  relevent  mformetion 

(a)  In  making  its  decision  on  matters 
arising  under  section  13(b)(5)  of  the  Act 
the  Commission  may  receive  and 
consider  relevant  information  from  any 
owner,  operator,  or  conference  in  an 
affected  trade,  or  from  any  foreign 
government  either  directly  or  through 
the  Department  of  State  or  from  any 
other  reliable  source.  All  such 
submissions  should  be  supported  by 
affidavits  of  fact  and  memorandum  of 
law.  Relevant  information  may  include, 
but  is  not  limited  to: 

(1)  Statistics,  with  sources,  or,  if 
unavailable,  the  best  estimates 
pertaining  to: 

(i)  The  total  cargo  carried  in  the 
affected  liner  or  bulk  trade  by  type, 
source,  value,  tonnage  and  direction. 

(ii)  Cargo  carried  in  the  affected  trade 
on  vessels  owneci  or  operated  by  any 
person  or  conference,  by  type,  source, 
value,  tonnage  and  direction. 


45408      Federal  Register  /  Vol.  49,  No.  222  /  Thursday  November  15,  1984  /  Rules  and  Regulations 


(iii)  The  percentage  such  cargo  carried 
is  of  the  total  affected  liner  or  bulk 
trade,  on  a  tonnage  and  value  basis. 

(iv)  The  amount  of  cargo  reserved  by 
a  foreign  government  for  national-flag  or 
other  vessels  in  the  affected  trade,  on  a 
tonnage  and  value  basis,  and  a  listing  of 
the  types  of  cargo  and  specific 
commodities  which  are  reserved  for 
national-flag  or  other  vessels. 

(2)  Information  on  the  operations  of 
vessels  of  any  party  serving  the  affected 
trade,  including  sailings  to  and  from 
ports  in  the  trade,  taxes  or  other  charges 
paid  to  foreign  authorities,  and  subsidies 
or  other  payments  received  from  foreign 
authorities. 

(3)  Infonnation  darifisring  the  meaning 
of  the  foreign  law,  rule,  regulation  or 
practice  complained  of,  and  a 
description  of  its  implementatioa 

(4)  Complete  copies  of  ail  conference 
and  other  agreements,  including 
amendments  and  related  documents, 
which  apply  in  the  trade. 

(b)  Once  introduced  or  adduced, 
information  of  the  character  described 
in  paragraph  (a)  of  this  section,  and 
petitions  and  responses  thereto,  shall  be 
made  part  of  the  record  for  decision  and 
may  provide  the  basis  for  Commission 
flndings  of  fact  and  conclusions  of  law, 
and  for  the  imposition  of  sanctions 
under  the  Act  and  this  part 

95S7.C    NottflcatfcMi  to  SMretary  of  Stat*. 

When  there  are  indications  that 
conditions  unduly  impairing  the  access 
of  a  U.S.-flag  vessel  to  trade  between 
foreign  ports  may  exist,  the  Commission 
shall  so  notify  the  Secretary  of  State  and 
may  request  that  the  Secretary  of  State 
seek  resolution  of  the  matter  through 
diplomatic  channels.  If  request  is  made, 
the  Commission  will  give  every 
assistance  in  such  efforts,  and  the 
Commission  may  request  the  Secretary 
to  report  the  results  of  such  efforts 
within  a  specified  time  period. 

§  S$7.7    DscWon;  sanctions;  effscUvs  dsts. 

(a)  Upon  completion  of  any 
proceeding  conducted  under  this  part. 


the  Commission  will  issue  and  serve  a 
decision  on  all  parties. 

(b)  If  the  Commission  finds  that 
conditions  unduly  impairing  access  of  a 
U.S.-fIag  vessel  to  ocean  trade  between 
foreign  ports  exist,  any  of  the  following 
actions  may  be  taken: 

(1)  Imposition  of  equalizing  fees  or 
charges  applied  in  the  foreign  trade  of 
the  United  States; 

(2)  Limitation  of  sailings  to  and  from 
United  States  ports,  or  of  amount  or  type 
of  cargo  carried,  during  a  specified 
period; 

(3}(i)  Suspension,  in  whole  or  in  part, 
of  any  or  all  tariffs  filed  with  the 
Commission  for  carriage  to  or  from 
United  States  ports,  including  the 
carrier's  right  to  use  any  or  all  tariffs  of 
conferences  in  U.S.  trades  of  which  it  is 
a  member  for  any  period  the 
Commission  specifies,  or  until  such  time 
as  unimpaired  access  is  secured  for 
U.S.-flag  carriers  in  the  affected  trade. 

(ii)  Acceptance  or  handling  of  cargo 
for  carriage  under  a  tariff  that  has  been 
suspended,  or  after  a  common  carrier's 
right  to  utihze  that  tariff  has  been 
suspended  pursuant  to  this  part,  will 
subject  a  carrier  to  the  imposition  of  a 
civil  penalty  as  provided  under  the  Act 
(46  U.S.C.  app.  1712(b)(3))  of  not  more 
than  $50,000  per  shipment;  and 

(4)  Any  other  action  the  Commission 
finds  necessary  and  appropriate  to 
address  conditions  unduly  impairing 
access  ot  a  U.S.-flag  vessel  to  trade 
between  foreign  ports. 

(c)  If  the  Commission  finds  that 
conditions  impairing  access  of  a  U.S.- 
flag  vessel  to  ocean  trade  between 
foreign  ports  has  not  yet  occurred,  and 
punitive  sanctions  are  warranted,  such 
sanctions  will  be  imposed  to  become 
effective  simultaneously  with  the 
implementation  of  the  action  that  would 
unduly  impair  the  access  of  a  U.S.-flag 
vessel. 

(d)(1)  All  decisions  will  be  published 
in  the  Federal  Register. 

(2)  Decisions  imposing  sanctions, 
except  where  conditions  warrant  and 
for  good  cause,  will  become  effective  30 
days  after  the  date  of  publication. 


(e)  Any  party  may  file  a  petition  to 
reconsider  any  decision  under  this  part. 
Such  a  petition  shall  be  served  on  all 
other  parties  to  the  proceeding  and  shall 
not,  in  and  of  itself,  stay  the  effective 
date  of  the  Commission  action. 

§  587.8    Submission  of  decision  to  ttw 
Presidsnt 

Concurrently  with  the  submission  of 
any  decision  imposing  sanctions  to  the 
Federal  Register  pursuant  to 
§  587.7(d)(1),  the  Commission  shall 
transmit  that  decision  to  the  President  of 
the  United  States  who  may,  within  ten 
days  after  receiving  the  decision, 
disapprove  it  if  the  President  fmds  that 
disapproval  is  required  for  reasons  of 
the  national  defense  or  the  foreign 
policy  of  the  United  States. 

§  587.9    Postponement,  discontinuanca,  or 
Buspsnsion  of  action. 

(a)  The  Commission  may,  on  its  own 
motion  or  upon  a  petition,  postpone, 
discontinue,  or  suspend  any  action 
taken  by  it  under  the  provisions  of  this 
part  Such  a  petition  will  be  served  on 
all  other  parties  and  will  not,  in  and  of 
itself,  stay  the  effective  date  of 
Commission  action. 

(b)  The  Conmiission  shall  postpone, 
discontinue  or  suspend  any  action 
provided  for  in  its  final  decision  if  so 
directed  by  the  President  for  reasons  of 
national  defense  or  foreign  policy  of  the 
United  States  as  provided  in  |  587 .& 

Note. — In  accordance  with  44  U.S.C. 
3518(c)(1)(B),  and  except  for  investigations 
undertaken  with  reference  to  a  category  of 
individuals  or  entities  (e.g.,  an  entire 
industry),  any  information  request  or 
requirement  in  this  part  is  not  subject  to  the 
requirements  of  section  3507(f}  of  the 
Paperwork  Reduction  Act  because  such 
collection  of  information  is  pursuant  to  a 
civil,  administrative  action  or  investigation 
by  an  agency  of  the  United  States  against 
specific  individuals  or  entities. 

By  the  Commission. 
Francis  C.  Homey, 
Secretary. 
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5 44921 

55 44922 

178 44922 

240 44217 
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2 44097 
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545 44059 
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250 44924 
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931 44769 
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33eFR 
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Ch.  101 

..44468 

101-20 
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101-41 
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..44471 

42  era 

36 
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..44472 

405 _ 
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43  era 
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1821 

..44473 

6547  (corrected  by 
PLO  6577) 

..44997 

6577 

.44997 

3160 

.44655 

3420 _ 

.44221 

44  eFR 

64 . 

-44751 

.45133 

65 

67 

..45134 

. 45135 
..45136 

67 

..45181 

4sera 

801 

.44473 

46  era 

500 

..44362 

501 

..44362 

502 

..44362 

503 

..44362 

504 _ 

505 



..4436? 
..44362 

538 _ 

..45364 

572 

..45320 

580 „  . 

-45364 

585 

.45397 

587 

.45397 

47  era 

2. 

15 . 

.44101 

.44997 
.44210 

25 

. 44751 

31 

. 44289 

43 

44269 

73 43957. 

74 

44101. 

45139- 

45146 

.45155 

73 44113 

90 

.  44114 

. 45186 
.  44223 

48CFR 

PropoMd  RuIm: 
1480 

..45187 

1803 

..45194 

1804 

.45194 

1805 

..45194 

1812 

..45194 

1813 

..45194 

1814 

.45194 

1815 

..45194 

1816 

..45194 

1817 

..45194 

1825 ,. 

..45194 

1827 

..45194 

1831 

..45194 
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1832 

.45194 

1835 

.45194 

1842 

.45194 

1844 „. 

1845 

1852 

— 

.45194 
.45194 
.45194 

49  era 

1 

.44102 

173 -. 

.43963 

178 

.43965 

179 „. 

.43963 

391 

.44210 

392 

.44210 

571 

.44899 

575 

„ 44751 

Pfopo— d 

23 

195 

."!^„. 

..„  44772 

44928 

1102 

.44224 

SO  era 

17 

.43965, 

44753 

.45160 
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-44474 

611 

..44757 

620 

..44102 

652 

-45164 

663 

.44638 

.44901 

671 

-44757 

676 

-44998 

PropoMd 
17 

fMm: 

.44507 

44712 

?22     ,,., 

-44774 

227 , 

-44774 

611 
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45411 
45413 
45409 


The  President 

PROCLAMATIONS 

Adoption  Week,  National  (Proc.  5280) 
Family  Weeks,  National  (Proa  5281) 
Farm-City  Week.  National  (Proc.  5279) 

Executive  Agencies 

AdwiiilsliMhx  Conference  of  Untied  States 


45472     Privacy  Act;  systems  of  records 

Defenee  Pepertment 

See  also  Air  Force  Department;  Navy  Department 

Economic  Regulatory  Adminietralloa 

PROPOSEO  RULES 

45445     Petroleum  allocation  and  price  regulations; 
reporting  and  recordkeeping  requirements 


45464 


45465 


45418 


Administrative  Hearing  Facilities  Directory; 
expanded  second  edition  availability 


AgrtcuttMral  Itorlteting  Service 

RULES 
45415     Lemons  grown  in  Arizona  and  California 
45415     Oranges  (navel)  grown  in  Arizona  and  California 

Agricultural  Stabilization  and  Conservation 
Service 

NOTICES 
Meetings: 
45464         National  Conservation  Review  Group 

Agrlcultura  Department 

See  Agricultural  Stabilization  and  Conservation 
Service;  Farmers  Home  Administration;  Federal 
Crop  Insurance  Coiporation;  Soil  Conservation 
Service, 

Air  Force  Department 

NOTICES 
Meetings: 
45475         Academy  Board  of  Visitors 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration 

NOTICES 

Meetings;  advisory  committees: 
45490         December 


Commerce  Department 

See  also  International  Trade  Administration; 

National  Bureau  of  Standards;  National  Oceanic 

and  Atmospheric  Administration. 

NOTICES 

Meetings: 

President's  Commission  on  Industrial 

Competiveness 


45479 


45476 
45478 


45502 


45526 


45481 


Commodity  Futures  Trading  Commtssion 

RULES 

Registration,  etc: 
Minimum  financial  and  reporting  requirements 
and  registration  procedures;  transfer  of  functions 
to  National  Futures  Association;  effective  date 

NOTICES 

National  Futures  Association: 
Authorization  to  perform  registration  functions 
(Editorial  Note:  For  a  document  on  this  subject, 
see  entry  listed  under  this  agency's  RULES 
category) 


45422 


45425 


45452 


45485 
45486 

45483 
45484 
45483 

45486 


Education  Department 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Grants;  availability,  etc.: 
Handicapped  education  research 
Handicapped  education  research;  funding 
priorities 

Employment  and  Training  Administratien 

NOTICES 

Adjustment  assistance: 
Tobin  Hamilton  Shoe  Co. 

Employment  Standards  Adminietiation 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (AL,  CA, 
MA.  ME,  MI,  NV.  NJ,  OR,  WA,  and  WI) 

Energy  Department 

See  also  Economic  Regulatory  Administration. 
NOTICES 

Environmental  statements;  availability,  etc.: 
Durango,  CO 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new 

stationary  sources: 

Alumax  of  South  Carolina;  priiAary  aluminum 

reduction  plant.  Mount  Holly,  S.G;  alternative 

performance  test  requirement 
Toxic  substances: 

Small  manufacturer  exemption  staitdards; 

reporting  and  recordkeeping  requirements 
PROPOSED  RULES 
Hazardous  waste  program  authorizations: 

Florida 
NOTICES 
Environmental  statements;  availability,  etc.: 

Agencgr  statements;  review  and  comment 

Agency  statements;  weekly  receipts 
Meetings: 

Administrator's  Pesticide  Advisory  Committee 

FIFRA  Scientific  Advisory  Panel 

National  Drinking  Water  Advisory  Council 
Pesticide  programs: 

Rebuttable  presumptions  against  registration. 

etc.;  lindane,  etc. 


IV 
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Pesticide  registration,  cancellation,  etc.: 
45484        NOR-AM  Chemical  Co.  et  al.;  correction 

Pesticides:  emergency  exemption  applications: 
45483        Methamidophos,  etc:  correction 

Pesticides;  experimental  use  permit  applications: 
45483        Albany  International  et  al.;  correction 
45483         American  Cyanamid  Co.  et  al.;  correction 

45483  E.I.  du  Pont  de  Nemours  &  Co.  et  al.;  correction 
Toxic  and  hazardous  substances  control: 

45484  Premanufacture  exemption  approvals;  correction 
45483,        Premanufacture  notices  receipts;  correction  (3 

45484  documents) 

45485  Significant  new  uses  notices  receipts;  correction 


Equal  Emptoyment  Opportunity  Conunission 

RULES 

Employment  discnmination;  charges;  designation  of 
State  and  local  fair  employment  practice  agencies 
(706  agencies] 
Kansas:  correption 

Farmers  Home  Administration 

RULES 

Credit  reports  (individual);  correction 
Federal  Aviation  Administration 

RULES 

Aircraft: 

Anti-misfueling;  tank  filler  opening  adapters: 

final  rule  and  request  for  comments;  correction 
Airworthiness  directives: 

Alexander  Schleicher 

Vickers-Slingsby 
Restricted  areas;  correction  » 

Transition  areas;  correction 
NOTICES 
Exemption  petitions;  summary  and  disposition 

Federal  Communications  Commission 

RULES 

Television  broadcasting: 

Cable  television  systems;  frequency  channeling 

requirements  and  restrictions,  and  signal  leakage 

monitoring 
PROPOSED  RULES 
Radio  services,  special: 

Private  land  mobile  services;  frequency 

coordination  procedures 


45422 


45416 


45418 


45416 
45417 
45418 
45418 

45418 


45431 


45454 


45489 
45522 


45494 


45420 

45421 
45422 
45420 


45491 


45490 


45489 


45431 


45491 


Federal  Crop  insurance  Corporation 

PROPOSED  RULES 

Administrative  regulations: 
45444        Late  planting  agreement  option  regulations 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
45488        Texas 

Federal  Home  Loan  Banic  Board 

NOTICES 

45522     Meetings:  Sunshine  Act 

Federal  Maritime  Commission 

NOTICES 
45488     Agreements  filed,  etc. 
45522     Meetings:  Sunshine  Act 


45493 

45492 
45492 


45450 


45449 


45452 


Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Fidelcor.  Inc..  et  al. 

National  Penn  Bancshares,  Inc..  et  aL 
Meetings;  Sunshine  Act  (3  documents) 

Hsti  and  Wildlife  Service 

NOTICES 

Marine  mammal  permit  applications 

Food  and  Drug  Administration 

RULES 

Animardrugs,  feeds,  and  related  products: 

Amoxicillin  trihydrate  and  clavulanate  potassium 

tablets 

Amoxicillin  trihydrate  intramammary  infusion 

Chlortetracycline  soluble  powder 

Flurogestone  acetate-impregnated  vaginal  sponge 
NOTICES 
Food  for  human  consumption: 

Bread,  enriched;  identity  standard  deviation: 

market  testing  permits 
Meetings: 

Advisory  committees,  panels,  etc. 

iiealth  and  Human  Services  Department 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Food  and  Drug  Administration; 
Health  Care  Financing  Administration;  Social 
Security  Administration. 
NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Health  Care  Financing  Administration 

RULES 

Medicaid: 

Early  and  periodic  screening,  diagnosis,  and 

treatment  (EPSDT)  program:  correction 
NOTICES 
Grants  and  cooperative  agreements: 

Research  and  demonstration  grants;  technical 

assistance  conference 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land 

Management  Bureau;  Minerals  Management 

Service. 

NOTICES 

Environmental  statements;  availability,  etc.: 

Dunn-Nokota  Methanol  Project,  ND 
Meetings: 

Garrison  Diversion  Unit  Commission. 
Privacy  Act;  systems  of  records 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 

Individual  retirement  plans;  annual  information 

reports  by  tru^ees  and  issuers 

Industrial  development  bonds  for  water  facilities. 

interest  exemption;  hearing 
Procedure  and  administration: 

Tax  shelters,  registration  and  potentially  abusive; 

investor  list  requirement;  hearing  change 
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International  Trade  Administration 

NOTICES 
Antidumping: 

45465  Carbon  steel  bars  and  structural  shapes  from 
Canada 

45469  Carbon  steel  plate  from  Finland 

45469  Choline  Chloride  from  Canada 

45467  Clear  sheet  glass  from  Italy. 

45466  Chloropicrin  from  China. 

45467  Viscose  rayon  staple  fiber  from  France. 
Export  privileges,  actions  affecting: 

45468  Kubicek,  Josef,  et  aL 

Interstate  Commerce  Commission 

NOTICES 

Authority  delegations: 
45501        Maximum  limits  of  compensation  under 
Bankruptcy  Act;  decisions  on  petitions 

Railroad  operation,  acquistion.  construction,  etc.: 
45500         Jackson  Industrial  Development  Co. 

Railroad  services  abandonment: 

45500  Chicago  &  North  Western  Transportation  Co. 

45501  Seaboard  System  Railroad,  Inc. 

Justice  Department 

.  ■  See  Parole  Commission. 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Mine 
«  Safety  and  Health  Administration;  Pension  and 

Welfare  Benefit  Programs  Office;  Wage  and  Hour 

Division. 

NOTICES 

45501     Agency  information  collection  activities  under 
OMB  review 

Ljind  Management  Bureau 

NOTICES 
Airport  leases: 

45497  Nevada 
45494         Wyoming 

Classification  of  public  lands: 
45496         Minnesota 

Coal  leases,  exploration  licenses,  etc.: 
45494         Montana 

Environmental  statements:  availability,  etc.: 

45498  Jarbidge  Resource  Area,  Idaho;  hearing 
Meetings: 

45494  Butte  District  Advisory  Council 

45495  Moab  District  Advisory  Council 
Resource  management  plans,  etc.: 

45498         Esmeralda-Southem  Nye  Planning  Area,  NV 
Sale  of  public  lands: 

45496  Florida 
Survey  plat  filings: 

45495,       California  (4  documents) 
45496 

Vehicle  restrictions  on  public  lands: 

45496  California 

Withdrawal  and  reservation  of  lands: 

45497  Wyoming 


45523 

\. 

45502 


45500 
45499 


45470 
45470 


45470 


45470 


45494 


45510 
45510 

45511 


45476 
45476 


45512 
45514 

45514 
45512 
45512 
45513 
45511 


Merit  Systems  Protection  Board 

NOTICES 

Meetings;  Sunshine  Act 

Mine  Safety  and  Health  Administration 

NOTICES 

Petitions  for  mandatory  safety  standard 

modifications:  summary  of  affirmative  decisions 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 

coordination: 

ODECO  Oil  4  Gas  Co. 

Tenneco  Oil  Exploration  &  Production 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards,  Federal: 
FTPS  Minimal  BASIC;  interpretation;  correction 
Local  area  networks;  baseband  carrier  sense 
multiple  access  with  collision  detection  and 
physic^  layer  speciHcations,  etc.;  correction 
Metropolitan  statistical  areas;  definitions: 
correction 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Coastal  ^ne  management  programs: 

California 
Marine  mammal  permit  applications,  etc.: 

U.S.S.R.  Ministry  of  Fisheries,  All-Union 

Scientific  Institute  of  Fisheries  and 

Oceanography 

National  Science  Foundation 

NOTICES 

Meetings: 
Engineering  Advisory  Committee 
Ethics  and  Values  in  Science  and  Technology 
Advisory  Committee 
Law  and  Social  Sciences  Advisory  Panel 

Navy  Departntent 

NOTICES 

Meetings: 
Chief  of  Naval  Operations  Executive  Panel 
Advisory  Committee 
Education  and  Training  Advisory  Board 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Commonwealth  Edison  Co.  \ 

Vermont  Yankee  Nuclear  Power  Corp. 
Environmental  statements;  availability,  etc.: 
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Presidential  Documents 


TiUe  3— 

The  President 

( 


[FR  Doc.  84-30217 
Filed  11-14-84:  12:04  pm| 
Billing  code  3195-01-M 


Proclamation  5279  of  November  13.  1984 
National  Farm-City  Week,  1984 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

One  of  this  Nation's  greatest  blessings  is  the  abundant  food  supply  on  which 
we  all  depend  each  and  every  day  of  our  lives.  Our  food  stores,  with  row  after 
row  of  wholesome,  nutritious  foods,  display  a  sight  so  commonplace  that 
Americans  tend  to  forget  the  enormous  effort  involved  in  our  complex  system 
of  food  production,  distribution,  and  marketing. 

Our  food  supply  depends  upon  the  farmers  who  plant  their  crops  and  through 
hard  work,  faith,  and  patience,  bring  in  a  golden  harvest.  But  it  also  depends 
on  many  people  who  live  in  towns  and  cities.  It  relies  on  those  who  provide 
farm  equipment  and  production  suppHes  for  farmers,  as  well  as  on  the 
processors  who  prepare  the  products  for  delivery  throughout  the  Nation  by  a 
dependable  network  of  transportation.  Finally,  we  rely  on  the  merchants  who 
store  and  sell  the  agricultural  products. 

It  is  appropriate  that  we  recognize  the  interdependence  of  all  those  involved 
in  the  system  with  a  National  Farm-City  Week  near  Thanksgiving.  As  we  give 
thanks  for  our  food  in  this  great  land  of  freedom,  let  us  also  pause  to  salute  the 
23  million  Americans  who  work  directly  in  some  essential  task  in  agriculture, 
on  farms,  and  in  cities. 

NOW,  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  period  November  16  through  Novettiber  22, 
1984,  as  National  Farm-City  Week.  I  call  upon  all  Americans,  in  rural  areas 
and  in  cities  alike,  to  join  in  recognizing  the  accomplishments  of  our  produc- 
tive farm  families  and  of  our  urban  residents  in  working  together  in  a  spirit  of 
cooperation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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PraclaBation  5280  of  November  13,  1984 
National  Adoption  Week,  1984 


r 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Families  have  always  stood  at  the  center  of  our  society,  preserving  good  and 
worthy  traditions  from  our  past  and  entrusting  those  traditions  to  our  children, 
our  greatest  hope  for  the  future.  At  a  time  when  many  fear  that  the  family  is  in 
decline,  it  is  fitting  that  we  give  special  recognition  to  those  who  are  rebuild- 
ing families  by  promoting  adoption. 

More  children  with  permanent  homes  mean  fewer  children  with  permanent 
problems.  That  is  why  we  must  encourage  a  national  effort  to  promote  the 
adoption  of  children,  and  particularly  children  with  special  needs.  Through  the 
Adoption  Assistance  and  Child  Welfare  Act  of  1980,  some  6,000  children  have 
been  adopted  who  otherwise  might  not  have  been,  and  the  number  is  growing. 
The  recently  enacted  Child  Abuse  Prevention  and  Treatment  Act  will  provide 
further  assistance  to  couples  who  adopt  children  with  special  needs. 

We  must  never  forget  those  couples  who  know  the  anguish  of  prolonged 
waiting  to  welcome  an  adopted  child  into  their  home.  One  aspect  of  the 
tragedy  of  the  1.5  miUion  abortions  performed  each  year  is  that  so  many 
women  who  undergo  abortions  are  unaware  of  the  many  couples  who  desper- 
ately want  to  share  their  loving  homes  with  a  baby.  No  woman  need  fear  that 
the  child  she  carries  is  unwanted.  We  must  continue  to  promote  constructive 
alternatives  to  abortion  through  the  Adolescent  Family  Life  program  and  by 
encouraging  the  efforts  of  private  citizens  who  are  helping  women  with  crisis 
pregnancies. 

National  Adoption  Week  gives  us  an  opportuntiy  to  reaffirm  our  commitment 
to  give  every  child  waiting  to  be  adopted  the  chance  to  become  part  of  a 
family.  During  this  Thanksgiving  season,  let  us  work  to  encourage  community 
acceptance  and  support  for  adoption  and  take  time  to  recognize  the  efforts  of 
the  parent  groups  and  agencies  that  assure  adoptive  placements  for  waiting 
children.  Most  importantly,  let  us  pay  tribute  to  those  special  couples  who 
have  opened  their  homes  and  hearts  to  adopted  children,  forming  the  bonds  of 
love  that  we  call  the  family. 

The  Congress,  by  Senate  Joint  Resolution  238,  has  designated  the  week  of 
November  19  through  November  25,  1984,  as  "National  Adoption  Week"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  19  through  November  25, 
1984,  as  National  Adoption  Week,  and  I  call  on  all  Americans  and  governmen- 
tal and  private  agencies  to  observe  the  week  with  appropriate  activities. 


45412       Federal  Register  /  Vol.  49.  No.  223  /  Friday.  November  16.  1984  /  Presidential  Documents 


]• 


IN  WITNESS  WHEREOF.  I  have  hereimto  set  my  hand  this  thirteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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Proclamation  5281  of  November  15,  1964 

National  Family  Week.  1984 


|FR  Doc.  84-303(W 
Filed  11-15-84:  11:41  am) 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Strong  families  are  the  foundation  of  society.  Through  them  we  pass  on  our 
traditions,  rituals,  and  values.  From  them  we  receive  the  love,  encouragement, 
and  education  needed  to  meet  human  challenges.  Family  life  provides  oppor- 
tunities and  time  for  the  spiritual  growth  that  fosters  generosity  of  spirit  and 
responsible  citizenship. 

Family  experiences  shape  our  response  to  the  larger  communities  in  which  we 
live.  Tlie  best  American  traditions  echo  family  values  that  call  on  us  to  nurture 
and  guide  the  young,  to  help  enrich  the  lives  of  the  handicapped,  to  assist  less 
fortunate  neighbors,  and  to  cherish  the  elderly.  Let  us  summon  our  individual 
and  community  resources  to  promote  healthy  families  capable  of  carrying  on 
these  traditions  and  providing  strength  to  our  society. 

National  Family  Week  gives  us  a  chance  to  honor  families  and  to  renew  our 
commitment  to  the  family  strength  that  gives  people  the  ability  to  withstand 
external  influences  and  maintain  their  individual  integrity.  We  should  take 
this  occasion  to  commend  the  loyalty  family  members  show  one  another  in 
facing  the  adversities  as  well  as  the  joys  of  life  together.  And  let  us  especially 
honor  those  Americans  who.  through  adoption  or  foster  care,  have  extended 
their  families  as  centers  of  love  and  life  to  those  in  need  of  true  family 
support. 

The  Congress,  by  Senate  Joint  Resolution  211.  has  designated  the  week  of 
November  18  through  November  24.  1984.  as  "National  Family  Week"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  week. 

NOW.  THEREFORE.  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  18  through  November  24. 
1984.  as  National  Family  Week.  I  invite  the  Governors  of  the  several  states, 
the  chief  officials  of  local  governments,  and  all  Americans  to  observe  this 
week  with  appropriate  ceremonies  and  activities.  As  we  celebrate  this 
Thanksgiving  Week.  I  also  invite  all  Americans  to  give  thanks  for  the  many 
blessings  that  they  have  derived  from  their  family  relationships  and  to  reflect 
upon  the  importance  of  maintaining  strong  families. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat>ility  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
tf)e  Code  of  Federal  Regulations,  which  is 
put>lished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Rag.  602,  Amdt  1,  Navel 
Orange  Reg.  603,  Navel  Orange  Reg.  604] 

Navel  Oranges  Qrown  in  Arizona  and 
Designated  Part  of  California; 
Umitation  of  Handling 

aoency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  These  regulations  increase 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  November  &- 
15, 1984,  and  establish  the  quantity  that 
may  be  shipped  during  the  periods 
November  16-22,  and  November  23-29. 
1984.  Such  action  is  needed  to  provide 
for  orderly  marketing  of  fresh  navel 
oranges  for  these  periods  due  to  the 
marketing  situation  confronting  the 
orange  industry. 

EFFECTIVE  DATES:  Amended  Regulation 
602  (S  907.902)  is  effective  for  the  period 
November  9-15, 1984.  Regulation  603 
(§  907.903)  becomes  effective  on 
November  16, 1984.  Regulation  604 
(907.904)  becomes  effective  on 
November  23, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
William  J.  Doyle,  202-447-5975. 
SUPPLEMENTARY  INFORMATION: 

Findings 

This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  William  T.  Manley,  Deputy 
Administrator,  Agricultural,  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entitities. 

These  regulations  are  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  907,  as  amended  (7  CFR  Part 
907),  regulating  the  handling  of  navel 
oranges  grown  in  Arizona  and 
designated  part  of  California.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  act 

These  actions  are  consistent  with  the 
marketing  policy  for  1984-85.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  September  25, 1984. 
The  committee  met  again  publicly  on 
November  13, 1984,  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
navel  oranges  deemed  advisable  to  be 
handled  during  the  specified  weeks.  The 
committee  reports  the  demand  for  navel 
oranges  is  improved  except  for  the 
expected  decrease  during  the  week  of 
the  Thanksgiving  holiday. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  datie  until  30  days 
after  publication  of  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  wfiich  this 
regulation  and  amendment  are  based 
and  the  effective  date  necessary  to 
effectuate  the  declared  policy  of  the  act. 
Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulations  at  an  open 
meeting.  It  is  necessary  to  effectuate  the 
declared  policy  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  dates. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (Navel). 


PART  907— [AMENDED] 

1.  Section  907.902  is  revised  to  read  as 
follows: 

SM7.M2   Naval  Orange  ftogulation  602. 

(a)  District  1: 976,000  cartons; 
<     (b)  District  2:  Unlimited  cartons; 

(c)  District  3: 74,000  cartons: 

(d)  District  4:  Unlimited  cartons. 

2.  Section  907.903  is  added  as  follows: 

§907Jn    Navel  Orange  Regulation  SOS. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  whidi  may  be 
handled  during  the  period  November  16 
through  November  22, 1984,  are 
established  as  follows: 

(a)  District  1: 644,000  cartons; 

(b)  District  2:  Unlimited  cartons;  . 

(c)  District  3: 56,000  cartons: 

(d)  District  4:  Unlimited  cartons. 

3.  Section  907.904  is  added  as  follows: 

{907.904    Navel  Orange  Regulatien  604. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  November  23 
through  November  29, 1984,  are 
established  as  follows: 

(a)  District  1: 1,140,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3: 60,000  cartons: 

(d)  District  4:  Unlimited  cartons. 

(Sees.  1-19, 48  Stat.  31,  as  amended;  7  U.S.C 
601-674) 

Dated:  November  14, 1984. 
Thomas  R.  CUik, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

|FR  Doc  M-aOSIl  Piled  11-14-84:  4:S3  pm) 
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7  CFR  Part  910 

[Lemon  Regs.  490  and  499,  AmdL  1] 

Lemona  Qrown  In  CaNf  omia  and 
Arizona;  Umitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

action;  Final  rule. 

SUMMARY:  This  action  establishes  the 
quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  the  fresh 
market  at  210,000  cartons  during  the 
period  November  18-24, 1984,  and 
increases  the  quantity  of  lemons  that 
may  be  shipped  to  265,000  cartons 
during  the  period  November  11-17, 1984. 
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Such  action  is  needed  to  provide  for 
orderly  marketing  of  fresh  lemons  for 
such  periods  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
DATIS:  The  regulation  becomes  effective 
November  18, 1984,  and  the  amendment 
is  effective  for  the  period  November  11- 
17. 1984. 


I  MTONMATION  CONTACT: 
William  J.  Doyle,  Chief.  Fruit  Branch, 
F&V.  AMS.  USDA.  Washington.  D.C 
20250.  telephone  202-447-5975. 
SUPPLEMENTARY  INTOWMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "non-major"  rule.  WilKam 
T.  Maotey.  Deputy  Administralor. 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricult\iral  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  801-674). 
This  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect  The 
committee  met  publicly  on  November  12. 
1984,  at  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  speciGed  weeks.  The  committee  met 
again  by  telephone,  on  November  13, 
1984,  and  recommended  an  increase  in 
such  quantity  for  the  week  ending 
November  17. 1984.  The  committee 
reports  that  lemon  demand  is  improved. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  pubhc  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  US.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  and  amendment  are  based 
and  the  effective  date  necessary  to 
effectuate  the  declared  pohcy  of  the  act. 
Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  oa  the  regulation  at  an  open 
meeting,  and  the  amendment  relieves 
restrictions  on  the  handling  of  lemons.  It 
is  necessary  to  effectuate  the  declared 


purposes  of  the  act  to  make  these 
regulsltory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Fart  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

PART  010— {AMENDED] 

1.  Section  910.790  is  added  to  read  as 
follows: 

§910.790    Lamon  Regulation  490. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  18, 
1984,  through  November  24, 1984.  is 
established  at  210.000  cartons. 

2.  Section  910.789  Lemon  Regulation 
489  is  revised  to  read  as  follows: 

§910.789    L8Me<iRa9utotion4M. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  11, 
1984.  through  November  17, 1964,  is 
established  at  265,000  cartons. 

(Sees.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated-  November  14. 1964. 

Thoaias  R.  Claik. 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

[FR  Doc  St-omo  Piled  ll-tS-M  MS  ami 
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FamMfs  Homa  Adminlatratlon 
7  CFR  Part  1910 

Indlvkhiai  Cradlt  Reports;  Corractlon 

AQENCV:  Farmers  Home  Administration. 
USDA. 

ACTNMt  Final  rule:  correction. 

summary:  The  Farmers  Home 
Administration  (FraHA)  corrects  a  final 
rule  published  October  18. 1984,  (49  FR 
40789).  In  the  revision  to  FmHA's 
regulation  regarding  Credit  Reports     ~ 
(Individual),  published  on  October  18, 
1984,  the  word  "nonrefundable"  was 
incorrectly  typed  as  "non-fundable." 
The  intent  of  this  action  is  to  correct  this 
error. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mathias  J.  Felber,  Branch  Chief,  Special 
Programs  Branch,  Single  Family  Housing 
Processing  Division,  Farmers  Home 
Administration,  Room  5340,  South 
Agriculture  Building  14th  and 
Independence  Avenue  SW.. 
Washington,  D.C.  20250,  Telephone  (202) 
382-1543. 


»TlON:Tbe 

following  correction  is  made  in  FR  DOC. 
84-27580  appearing  on  pages  40789  to 
40793  in  the  issue  of  October  18, 1984. 

PART  1910— GENERAL 

§1910.53    (Corr«ctad] 

Paragraph  (b)  of  1 1910.53,  appearing 
on  page  40791  is  corrected  by  changing 
the  word  "non-fundable"  in  the  last 
sentence  to  read  as  "nonrefundable," 

AiOhority:  7  U.S.C  1989:  42  U.S.C.  1480:  5 
U.S.C.  301:  Sec  10,  Pub.  L  93-3&7.  68  StaL 
392:  7  CFR  2.23;  7  CFR  2.70.  S. 

Dated:  November  2, 1964.  \ 

Michael  E.  Brunner.  / 

Acting  Administrator.  Farmers  Home 
Administration. 

|FR  Doc  ai-WlTS  Filed  11-1S-M:  •:4S  im| 
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DEPARTMENT  OF  TRANSPORTATION 
Fedaral  Aviation  Administration 

14  CFR  Pan  39 

(DociMt  No.  •4-ANE-1S;  AmdL  3»-4«45] 

Airworthiness  Directives;  Alexander 
Schleicher,  Model  ASK-21  Sailplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  the  incorporation  of  a  cockpit 
placard  and  the  exchange  of  two  pages 
in  the  Flight  Manual  and  in  the 
Instructions  for  Continued 
Airworthiness  of  Alexander  Schleicher 
Model  ASK-21  Sailplanes.  This  AD  is 
needed  to  have  these  items  in  the 
English  language  as  required  by  FAR 
21.29(a)(3). 

EFFECnvE  date:  November  14. 1984. 

Compliance  required  within  the  next 
25  hours  time  in  service  after  the 
effective  date  of  this  AD  unless  already 
accomplished. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  on  November  14.  1984. 

ADDRESSES:  The  applicable  technical 
note  may  be  obtained  from  Alexander 
Schleicher  Segelflugzeubau.  D-6416 
Poppenhausen.  Federal  Republic  of 
Germany. 

A  copy  of  the  technical  note  is 
contained  in  the  Rules  Docket  at  the 
Office  of  Regional  Counsel.  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01603. 
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FOR  FURTHER  INRORMATION  CONTACT 

Chris  Christie,  Manager,  Aircraft 
Certification  Staff,  Europe,  Africa,  and 
Middle  East  Office,  FAA,  c/o  American 
Embassy.  1000  Brussels.  Belgium, 
telephone  513.38.30,  or  Cheryl  McCabe, 
ANE-152,  Boston  Aircraft  Certification 
Office.  FAA,  New  England  Region.  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803, 
telephone  (617)  273-7112. 
SU^LEMENTARY  information:  Inquiries 
were  received  from  two  FAA  Offices 
concerning  a  non-compliance  with  FAR 
21.29(a)(3).  One  required  placard  in  the 
ASK-21  is  in  the  German  language  and 
the  required  manual  references  to  this 
placard  are  also  in  German.  FAR 
21.29(a)(3)  states  that  all  manuals, 
placards,  listings,  and  instrument 
markings  required  by  the  applicable 
airworthiness  requirements  be 
presented  in  the  English  language.  In 
order  to  comply  with  regulatory 
requirements,  Alexander  Schleicher 
Technical  Note  No.  14  for  Model  ASK- 
12  gliders  was  written. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
unnecessary,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Approximately  13  aircraft  are  affected 
by  the  requirements  of  this  AD  for  an 
estimated  cost  impact  of  $35  per  aircraft 
or  $455  for  the  fleet. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  and  Incorporation  by  reference. 

Ad<^tion  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new  AD: 

Alexander  Schleicher  Applies  to  Model 
ASK-21  sailplanes,  all  serial  numbers. 
certificated  in  aay  category. 
Compliance  is  required  within  the  next  25 
hours  time  in  service  after  the  effective  date 
of  this  AD,  unless  already  accomphshed. 

To  comply  with  the  requirements  of 
Federal  Aviation  Regulation  21.29(a)(3). 
accomplish  the  following: 

1.  Remove  the  one  placard  in  the  German 
language  fitted  in  the  front  and  rear  cockpit, 
and  replace  with  new  placards  in  the  English 
language,  in  accordance  with  Alexander 
Schleicher  ASK-21  Technical  Note  No.  14. 
dated  May  16. 1884. 

2.  Remove  and  replace  the  following 
manual  pages  in  accordance  with  Alexander 
Schleicher  ASK-21  Technical  Note  J^a  14, 
dated  May  16, 1984: 

a.  In  the  Flight  Manual,  remove  pages  2 
(December  20, 1983)  and  21  (March  9. 1983), 


and  replace  with  pages  2  (May  16, 1984)  and 
21  (May  16, 1984). 

b.  In  the  Instructions  for  Continued 
Airworthiness,  remove  pages  2  (December  20, 
1984)  and  59  (March  9, 1983),  and  replace 
with  pages  2  (May  16. 1984)  and  59  (May  16. 
1984). 

3.  Paragraph  2  of  tiiis  AD  may  be  , 

accomplished  by  the  pilot  with  logbook  entry,  y 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  Ais  AD 
may  be  approved  by  the  Manager.  Brussels 
Aircraft  Certification  Office,  AEU-100, 
Europe,  Africa,  and  Middle  East  Office,  FAA, 
c/o  American  Embassy,  1000  Brussels, 
Belgium,  telephone  513.38.30  extension  2710. 

The  Alexander  Schleicher  ASK-21 
Technical  Note  No.  14,  dated  May  16. 1964. 
identified  and  described  in  this  directive  is 
incorporated  herein  and  made  a  part  hereof 
pursuant  to  5  U.S.C.  552(aKl)-  All  persons 
affected  by  this  directive  who  have  not 
already  received  these  documents  from  the 
manufacturer  may  obtain  copies  upon  request 
to  Alexander  Schleicher  Segelflugeeubau,  D- 
6416  Poppenhausen.  Federal  Republic  of 
Germany.  These  documents  may  also  be 
examined  at  the  Office  of  the  Regional 
Counsel.  12  New  England  Executive  Park. 
Burlington,  Massachusetts  01603. 

This  amendment  becomes  effective  on 
November  14. 1984. 

(Sees.  313(a).  801.  and  803,  Federal  Aviation 
Act  of  19S&  as  amended  (49  U.S.C  1354(a). 
1421.  and  1423);  49  U.S.C.  106(g)  (Revised. 
Pub.  L  97-449.  January  12. 1983);  14  CFR 
11.89.) 

Note. — ^The  FAA  has  determined  that  this 
regulation  only  involves  a  total  of  13 
sailplanes  at  an  approximate  cost  of  $455  or 
$35  per  sailplane.  Therefore,  I  certify  that  this 
action:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291  and  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  [44  FR  11034; 
February  26. 1979).  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A  copy  of 
it  may  be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOR  FURTMHR 

INFOttMATION  CONTACT". 

Issued  in  Burlington.  Massachusetts,  on 
October  23, 1984. 
Robert  E  Whhtingtan. 
Director.  New  England  Region  Federal 

(FR  Ooc.  B4-3aa7S  Filed  11-13-S*:  10^  an) 
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14  CFR  Part  39 

[Docket  Na  84-ANE-1 1;  Amdt  No.  3»- 
49411 

Airworthiness  DirecUve;  Vklcers- 
Sllngsby,  Slingsby  Engineering  Limited 
(S.E.L);  lyiodel  T65A  Vega  Sailplanes 

agency:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 


requires  inspection  of  the  glass 
reinforced  plastic  operating  tongue  of 
the  elevator  for  cracks  and  lack  of 
stiffoess.  and  reinforcement  if 
necessary;  inspection  of  the  pivot 
bearings  for  the  elevator  rocker  arm 
assembly  for  excessive  wear,  and 
replacement  if  necessary;  inspection  of 
the  tailplane  center  hinge  pin  moimting 
rib  for  cracks  and/or  damage,  and 
reinforcement  or  replacement  as 
appropriate,  on  Vickecs-Slingsby  Model 
T65A  Vega  sailplanes.  The  AD  is 
needed  to  prevent  nulfunction  of  the 
elevator  which  could  cause  loss  of 
control  of  the  sailplane. 

EFFECTIVE  DATE:  November  16, 1984. 

Compliance  Schedule — as  prescribed 
in  the  body  of  the  AD. 

Incorporation  by  Reference — 
approved  by  the  Director  of  the  Federal 
Register  on  November  16. 1984. 

ADDRESSES:  The  applicable  technical 
instructions  may  be  obtained  from 
Slingsby  Engineering  Limited.  Ings  Lane. 
Kirbymoorside,  Yodk  YOOeEZ,  England. 
A  copy  of  the  technical  instruction  is 
contained  in  the  Rules  Docket  at  the 
Office  of  Regional  Counsel,  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01B03. 


FOR  FURTNOI  RIROIMIATION  CONTACT 

Munro  Dearing.  Brussels  Aircraft 
Certification  Office.  Europe,  Africa,  and 
Middle  East  Office.  Federal  Aviation 
Administration  (FAA).  c/o  American 
Embassy,  1000  Brussels.  Belgium, 
telephone  513.38.30  or  Cheryl  McCabe, 
ANE-152,  Boston  Aircraft  Certification 
Office,  FAA.  New  England  Region.  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803. 
telephone  (617)  273-7112. 

SUPPLEMENTARY  INFORMATION:  There 
have  been  reports  of  crackir^  and  lack 
of  stiffness  in  the  central  elevator  hinge 
and  associated  tailplane  structure  on 
Model  T85  Vega  sailplanes,  which  the 
manufacturer  attributes  to  heavy 
landings  and/ or  excessive  bearing  loads 
during  elevator  assembly.  Based  on  this 
determination  and  to  prevent 
malfunction  of  the  elevator,  the 
manufacturer  issued  Technical 
Instruction  No.  104/TB5.  Issue  1.  dated 
September  22. 1962.  and  Issue  2,  dated 
February  14, 1983.  Issue  2.  dated 
February  14, 1983,  is  not  made  a  part  of 
this  AD.  Since  these  conditions  are 
likely  to  occur  on  other  sailplanes  of  this 
type  and  could  lead  to  loss  of  control  of 
the  sailplane,  an  AD  is  being  issued 
which  requires  inspection  and 
reinforcement  or  replacement  if  required 
of  these  structures  and  components. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
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regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Lists  of  Sub)«cts  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new  AO. 

Vldcarv-SlingBby:  Applies  to  Model  TB5A 
gliders,  ail  serial  numbers  certificated  in 
any  category. 
Compliance  required  as  indicated. 
To  prevent  possible  malfunction  of  the 
elevator,  accomplish  the  following: 

1.  Within  the  next  10  hours  time  in  service, 
after  the  effective  date  of  this  AD,  unless 
already  accomplished,  inspect  the  following 
in  accordance  with  Slingsby  Engineering  Ltd. 
(S.EJ-)  Technical  histruction  (TI)  No.  104/ 
T65,  Issue  1,  Section  1,  dated  September  22. 
1982  (hereinafter  referred  to  as  TI): 

A.  The  pivot  bearings  (P/N  0401104)  for  the 
elevator  rocker  arm  assembly  on  top  of  the 
fin  for  wear, 

E  The  glass  reinforced  plastic  operating 
tongue  of  the  elevator  which  projects  forward 
into  the  tailplane  for  cracks,  damage,  or  lack 
of  stifhiess,  and. 

C  The  tailplane  center  hinge  pin  mounting 
rib  at  the  section  just  forward  of  the  hinge  pin 
for  cracks  and/or  damage. 

2.  Prior  to  further  flight: 

A  If  wear  is  found  in  excess  of  0.01  inches 
in  the  forward  and  afl  direction  as  a  result  of 
the  inspection  of  Item  lA  above,  repair  in 
accordance  with  Section  3  of  the  TI 
described  in  Item  1. 

E  If  cracks,  damage  or  lack  of  stiffness  are 
found  as  a  result  of  the  inspection  of  Item  IB 
above,  repair  in  accordance  with  Section  2  of 
the  TI  described  in  Item  1. 

C.  If  cracks  or  damage  are  found  as  a  result 
of  the  inspection  of  Item  IC  above,  replace 
with  a  new  reinforced  rib  in  accordance  with 
Section  4  of  the  TI  described  in  Item  1. 

3.  Within  the  next  100  hours  time  in 
service,  if  cracks  or  damage  are  not  found, 
unless  already  accomplished,  reinforce  the 
elevator  in  accordance  with  Section  5  of  the 
TI  described  in  Item  1. 

4.  Alternate  inspections,  adjustment  of  the 
iiupection  interval,  or  other  actions  which 
provide  an  equivalent  level  of  safety  must  be 
approved  by  the  Manager.  Brussels  Aircraft 
Certification  Office.  AEU-100,  Europe,  Africa 
and  Middle  East  Office,  FAA  c/o  American 
Embassy.  1000  Brussels,  Belgium,  telephone 
513.38J0  Ext.  2710. 

The  Slingsby  Engineering  Ltd.  (S.E.L) 
Technical  Instiuction  (TI)  No.  104/T65,  Issue 
1,  dated  September  22. 1982.  identified  and 
described  in  this  directive  is  incorporated 
herain  and  made  a  part  hereof  pursuant  to  5 
U.S.C.  552  (a)(1).  All  persons  affected  by  this 
directive  who  have  not  aheady  received  this 
document  from  the  manufacturer  may  obtain 


copies  upon  request  from  Slingsby 
Engineering  Limited,  Ings  Lane, 
Kirbymoorside,  York  YOeeEZ,  England.  This 
document  may  also  be  examined  at  the 
Office  of  Regional  Counsel.  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803. 

This  amendment  becomes  effective 
November  18, 1984 

(Sees.  313(a),  601,  and  603.  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  49  U.S.C.  106(g)  (Revised, 
Pub.  L  97-449,  January  12, 1983);  14  CFR 
11.89) 

Note. — ^TheFAA  has  determined  that  this 
regulation  only  involves  a  total  of  9 
sailplanes  at  an  estimated  cost  of  Sl,280  or 
$140  per  sailplane.  Therefore,  I  certify  that 
this  action:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291.  and  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  CFR  11034; 
February  26, 1979).  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A  copy  of 
it  may  be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOW  puhthcii 

mFOMMATIOM  CONTACT". 

Note. — The  incorporation  by  reference 
provisions  of  this  document  were  approved 
by  the  Director  of  the  Federal  Register  on 
November  16, 1984.  The  referenced  technical 
notes  are  available  at  the  Federal  Register. 

Issued  in  Burlington,  Massachusetts  on 
October  IB,  1984. 
Robert  E.  Whittington, 
Director,  New  England  Region. 

[FR  Doc  S«-3a07e  Filed  11-1S-S4:  8:4$  (m| 
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14  CFR  Part  43 

(Docket  No.  24309;  AmdL  Na  43-24] 

Anti-Misfiieiing:  Tank  Filler  Opening 
Adapter* 


Correction 


/ 


In  the  issue  of  Wednesday,  November 
7, 1984,  in  the  document  appearing  on 
page  44602,  make  the  following 
corrections: 

1.  In  the  first  column,  last  paragraph, 
fourth  line,  insert  the  word  "Air"  after 
the  word  "National", 

2.  In  the  third  column,  in  the  flle  line 
at  the  end  of  the  document,  "FR  Doc.  84- 
25211"  should  have  read  "FR  Doc.  84- 
29211". 

BMJJNQ  COOC  1S0i-01-M 


14  CFR  Part  71 

[Alrspaee  Docket  No.  84-ASO-181 

Designation  of  Transition  Area, 
Palatka,  FL 

Correction 

In  FR  Doc.  84-29209  appearing  on 
page  44450  in  the  issue  of  Wednesday, 


November  7, 1984.  make  the  following 
correction:  In  the  second  column,  fourth 
line  from  the  bottom,  "20*39'30'"  should 
read  "29*39'  30'". 

WLUNQ  COOC  1MW-ei-ll 


14  CFR  Parts  73 

[Airspace  Docket  No.  84-AWA-21] 

Subdivision  of  Restricted  Area  R- 
5103A.  McGregor,  NM 

Correction 

In  the  issue  of  Wednesday,  November 
7, 1984,  on  page  44451  in  the  second 
column,  a  correction  to  FR  Doc.  84-28167 
appeared.  The  correction  was 
inaccurate  and  should  have  appeared  as 
follows: 

On  page  42920,  second  column,  the 
first  and  second  lines  of  the  description 
of  restricted  area  R-5103A  McGregor, 
NM  [Revised]  should  have  read: 

Boundaries.  Beginning  at  lat.  32*15'00"  N., 
long.  lOe'lO'OO"  W.;  to  lat.  32*15'00"  N..  long. 

BILUtra  CODE  1S0S-O1-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1,  3,140  and  145 

Minimum  Financial  and  Related 
Reporting  Requirements;  Registration 
Requirements;  Transfer  of  Certain 
Registration  Functions  to  tiie  National 
Futures  Association;  Effective  Date  of 
Final  Rules 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  effective  date  of  order 
and  final  rules. 

summary:  On  October  9, 1984,  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  a  Notice  and 
Order  authorizing  the  National  Futures 
Association  ("NFA")  to  perform,  on 
behalf  of  the  Commission,  certain 
registration  functions  concerning  futures 
commission  merchants  ("FCMs"), 
commodity  trading  advisors  ("CTAs"), 
commodity  pool  operators  ("CPOs")  and 
the  associated  persons  ("APs")  of  such 
registrants.  49  FR  39593.  The  Order  was 
to  take  effect  on  December  31, 1984,  or 
at  such  earlier  time  as  the  Commission 
authorized  by  appropriate  advance 
notice. 
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By  separate  Fedecal  Register  release 
of  that  same  date,  the  Commission 
adopted  amendments  to  its  own 
regulations  governing  mtnimom 
financial  and  related  reporting 
requirements  and  registratioa 
procedures  to  reflect  this  transfer  of 
registration  functions  (49  FR  39518).  The 
Commission  deferred  the  effective  date 
of  Aese  rules  until  fifteen  days  after 
further  notloe  of  the  effective  date  is 
published  in  the  Federal  Register.  The 
Commission  is  now  providing  notice 
that  its  Order  and  the  related  final  roles 
will  become  effective  on  December  3, 
1984. 

EFFECTIVE  OATK  December  3, 1984. 
FOR  FUR  I  MEN  MFORMATION  CONTACT! 
Kevin  M.  Foley.  Chief  Cotuisel.  or 
Lawrence  6.  Patent,  Special  Counsel, 
Division  of  Trading  and  Maricets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW„ 
Washington.  DC  20581.  Telephone:  (202) 
254-8955. 

SUPFLEMCNTAIIV  INFORMATION:  On 

October  9, 1981,  the  Commission 
published  in  the  Federal  Register  a 
Notice  and  Order  authorizing  the 
National  Futures  Association  to 
perform,  on  behalf  of  the  Commission, 
certain  registration  functions  concerning 
FCMs.  CTAs,  CPOs  and  APs  of  such 
registrants,  49  FR  39593.  Specifically,  die 
Order  authorized  NFA  to  process  and 
grant,  where  appropriate,  applications 
for  initial  and  renewed  registration  widi 
the  Commission  for  those  categories  of 
registrant,  and  to  issue  temporary 
licenses  to  quahfied  APs.  in  accordance 
with  the  standards  established  by  the 
Commodity  Exchange  Act  ("Act")  and 
the  regulations  theretmder.'  The  Order 
did  not  authorize  NFA  to  grant 
conditional  registration,  to  deny 
registration  or  to  take  any  other  adverse 
action  concerning  registration  until  the 
Commission  has  adopted  its  own 
regulations  and  procedures  to  review 
such  actions.  Nor  did  the  Order 
authorize  NFA  to  accept  or  act  upon 
requests  for  exemption  from  registration 
or  for  "no-action"  positions  with  respect 
to  the  applicable  registration 
requirements.* 


•  NFA  already  ha*  authority  to  grant  appKcations 
for  registration  of  introducing  brolters  ( "1B«"]  and 
their  aisociated  peraona  and  may  iasue  temporary 
licenset  to  qualified  APi  of  IBa.  The  Commiaaioo 
will  continua  (o  have  direct  regittration 
responsibility  lor  Bear  brokers  ("FBa"),  keveraga 
transaction  merchants  ("LTMa")  and  associataid 
persons  of  leverage  transaction  merchanta. 

*  The  full  acope  of  NFA*  authority  and 
obligations  uadar  IhU  Qrdar  ia  aat  forth  in  tite 
October  B.  19a4  F«4aaal  Raiialar  lelaaae. 


In  order  to  implement  this  transfer  of 
its  registration  functions,  tite 
Commission,  by  separate  Fodenl 
Register  release  of  that  same  date, 
adopted  as  final  rules  amendments  to  its 
own  regulations  governing  minimum 
financial  and  related  reporting 
requirements  and  registration 
procedures.  49  FR  395ia  The 
amendments,  which  are  technical  and 
conforming  in  nature,  affect  the 
Commission's  existing  rules  contained 
in  Parts  1.  3. 140  and  145  of  its 
regulations  and  are  designed  to  furnish 
applicants  and  registrants  with  specific 
instructions  on  where  to  file  registration 
applications,  financial  reports  and  other 
related  documents.  Specifically,  the 
rules  have  been  amended  to  provide 
that  certain  documents  related  to  the 
activities  and  operations  of  FCMs. 
CPOs.  and  CTAs.  and  the  APs  of  such 
registrants,  are  now  to  be  filed  with 
NFA  instead  of  the  Commission.* 

The  effective  date  of  both  the 
Commission's  Order  and  the 
amendments  to  its  regulations  was 
deferred  at  the  time  they  were  adopted. 
The  Order  was  to  take  effect  on 
December  31. 1984,  or  at  such  earlier 
time  as  the  Commission  authorized  by 
appropriate  advance  notice.  With 
respect  to  the  amendments,  the 
Commission  stated  that  it  would  publish 
a  second  notice  in  the  Federal  Register 
at  least  fifteen  days  before  the  rules 
were  to  take  effect.  These  delays  were 
necessary  because  it  was  unclear  at  that 
time  the  exact  date  NFA  would  be 
prepared  to  assume  the  Commission's 
registration  functions. 

The  Commission  has  been  advised  by 
NFA  that  its  systems  and  procedures 
will  be  in  place  by  December  3, 1984 
and.  In  that  coimection.  the 
Commission's  staff  is  prepared  to 
effectuate  die  transfer  of  its  registration 
files  and  computer  data  base  with 
respect  to  PCMs,  CPOs,  CTAs  and  their 
APs  by  that  date.  Therefore,  the 
Commission  is  now  providing  notice 
that  the  Order  authorizing  NFA  to 
perform  certain  registration  functions 
with  respect  to  those  categories  of 
registrant  and  the  amendments  to  the 
Commission's  own  regulations 
necessary  to  implement  this  transfer  of 
its  registration  functions  vrill  become 
effective  on  December  3, 1984.  Upon 
transfer,  NFA  will  be  responsible  for 
processing  all  new,  and  virtually  all 
pending,  registration  applications  of 
such  registrants. 

In  order  to  ensure  a  smooth  transition 
and.  in  particular,  to  prepare  its  data 


*  A  more  complete  deacrlptios  of  the  amendment* 
to  the  Ommiaainn'*  nilaa  ia  a«<  forth  ia  the  Octobar 
9,19841 


base  to  transfer  te  NFA.  #ie  Coamdesien 
will  be  required  to  stop  processing 
applications  for  a  period  ef  time  prior  to 
December  8.  Therefore,  the  Commiseion 
is  announciitg  diet,  wMh  cespect  to  Aose 
Categories  of  registrant  for  «4)an 
processing  responsibility  is  being 
ti-ansferred  to  NFA,  it  will  not  process 
any  application  for  registration  received 
by  the  Commission  after  November  14, 
1964.  Such  application  will  be 
transferred  to  NFA  and  any  check  for 
fees  will  be  endorsed  over  to  NFA- 

The  Commission  anticipetes  that 
following  the  ta-ansfer  of  its  registration 
files  and  data  base  to  NFA,  that 
organization  will  require  a  period  of 
time  to  load  the  data  iato  its  own 
computer  and  organize  the  files.  Hiis 
period  of  time  is  expected  to  last 
approximately  two  weeks.  Thus,  there 
will  be  a  period  of  approximately  one 
month  when  appHcations  will  not  be 
processed  eithtar  by  the  Commission  or 
NFA.  The  Commission  recognizes  that 
such  8  delay  may  result  in 
inconvenience  to  certain  applicants. 
However,  the  transfer  which  the 
Commission  and  NFA  are  undertaking  is 
extremely  complex,  and  it  is  simply 
impossible  to  process  applications 
during  the  period.  To  attempt  to  do  so 
would  jeopardize  the  efficient  tranrfer 
of  the  Commission's  files  and  data  base 
and,  thus,  risk  more  significant 
processing  delays  which  would  be 
detrimental  to  all  Commission 
registrants. 

In  connection  with  this  transfer,  the 
'  Commission  is  also  revising  the 
;instructioiu  to  its  registratioa  forms. 
Essentially,  these  revisions  affect  the 
address  to  which  registration  forms  are 
to  be  sent  and  the  fees  whidi  most 
accompany  them.  Thus,  as  of  December 
3. 1984,  FCMs,  CPOs.  CTAs  and  IBs 
must  send  initial  and  renewal 
applications,  Form  7-R,  and  any 
amendments  or  supplements  thereto 
filed  OS  Form  3-R.  to  the  National 
Futures  Association,  Office  of  the 
Secretary,  P.O.  Box  98383,  Chicago, 
Illinois  60693.  Principals  and  APs  of 
such  registrants  must  submit  a  Form  8-R 
and  fingerprints,  if  required,  (as  weB  es 
the  Form  8-S,  in  the  case  of  an  AP 
transferring  to  another  registrant]  to 
NFA  at  the  same  address.  Floor  brokers. 
LTMs  and  APs  of  LTMs  must  subatit  all 
relevant  forms  to  the  Commodity 
Futures  Trading  Commission,  Centred 
Regional  Office,  P.O.  Box  70685, 
Chicago,  Illinois  60673.  Applicants  and 
registrants  in  these  latter  three 
categories  should  note  that  the 
Commission's  post  office  box  number  is 
different  from  that  found  in  the  present 
instructions.  Of  course,  materials  sent  to 
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tb«  wrong  box  number  will  be 
forwarded. 

The  fee*  which  must  accompany 
applications  for  registration  for  those 
categories  of  registrant  for  whom 
processing  responsibility  is  being 
transferred  to  NFA  have  also  changed. 
An  application  filed  with  NFA  must  be 
accompanied  by  the  following  fee:* 
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The  fees  for  applications  for 
registration  filed  with  the  Commission 
have  not  changed,  however 
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As  noted  above,  the  Commission  will 
not  process  any  application  for 
registration  received  after  November  14 
for  those  categories  of  registrant  for 
whom  registration  responsibility  is  being 
transferred  to  NFA.  Such  application 
will  be  forwarded  to  NFA  for  processing 
and  the  fee  will  be  endorsed  over  to 
NFA.  Because  NFA  fees  are  generally 
lower  than  those  presently  charged  by 
the  Commission,  NFA  has  advised  the 
Commission  that  it  will  credit  each 
member  with  the  difference  between  the 
fee  charged  by  the  Commission  and  that 
charged  by  NFA. 

Issued  by  the  Commission  on  November  13. 
1984  in  Washington.  D.C 
|Mui  A.  Wabb. 
Secretary  of  the  Commission. 

(PR  Doc  M-mnn  FU«i  II-IS-M:  •:4s  am] 

I  cooc  tasi-VMi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sodai  S«curit)|Administration 

20  CFR  Part  404 

Fedeial  OM  Age,  Survivors,  and 
DtoaMMy  Insurance  Benefits; 
Deductions,  Reductione,  and 
iwmpayiiieiiis  or  Benents 

Correction 

In  the  last  line  of  a  correction 
appearing  on  page  44458  in  the  issue  of 


♦  The  fee*  for  PCMs.  CPOt  and  CTAa  were 
approved  by  the  Conmilaaioa  on  November  5. 1984. 


Wednesday,  November  7, 1984, 
"404.408"  should  have  read  "404.408a" 

MLUNOCOM  1S0»-O1-a 


Food  and  Drug  Administration 

21  CFR  Part  529 

Certain  Ottier  Dosage  Form  New 
Animal  Drugs  Not  Sub|ect  to 
Certification;  Flurogestone  Acetate- 
Impregnated  Vaginal  Sponge 

AOCNCv:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  E>rug 
Administration  (FDA]  is  amending  the 
animal  drug  regulations  to  codify  a 
previously  approved  new  animal  drug 
apphcation  (NADA)  sponsored  by  CD. 
Searle  ft  Co.  The  NADA  provides  for  the 
intravaginal  use  in  sheep  of  a 
flurogestone  acetate-impregnated 
sponge  for  synchronizing  estrus/ 
ovulation  in  cycling  adult  ewes. 
EFFECTIVE  DATE:  November  16. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-433- 
1414. 

SUPPLEMENTARY  INFORMATION:  CD. 

Searle  ft  Co..  P.O.  Box  5110.  Chicago.  IL 
60680.  is  the  sponsor  of  NADA  34-601. 
which  provides  for  the  intravaginal  use 
of  a  flurogestone  acetate-impregnated 
sponge  for  synchronizing  estrus/ 
ovulation  in  cycling  adult  ewes  during 
their  normal  breeding  season. 

NADA  34-601  was  orginally  approved 
by  letter  dated  July  12, 1967.  At  that  time 
approvals  were  not  codified  by 
publication  in  the  Federal  Register. 
Accordingly,  FDA  is  now  amending  the 
regulations  to  codify  CD.  Searle's 
approved  NADA.  This  action, 
codification  of  a  previously  approved 
NADA,  does  not  constitute  reaffirmation 
of  the  safety  and  effectiveness  data 
supporting  this  approval.  Because  the 
NADA  was  approved  before  July  1, 1975, 
the  sponsor  was  not  required  to  submit 
a  summary  of  the  safety  and 
effectiveness  data  and  information  in 
accordance  with  the  fre<?dom  of 
information  provisions  of  the  animal 
drug  regulations  in  21  CFR 
514.11(e)(2](ii].  However,  a  summary  of 
the  basis  for  approval  is  available  upon 
request  in  accordance  with  21  CFR 
514.11(e)(2)(i). 

The  Center  for  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(b](22]  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 


cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Fait  529 

Animal  drugs.  Miscellaneous  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  o47  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10]  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.83],  Part  529  is 
amended  by  adding  new  §  529.1003  to 
read  as  follows: 

PART  529-CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS  NOT 
SUBJECT  TO  CERTIFICATION 

S  529.1003    Rurogeston*  acetate- 
impregnated  vaginal  sponge. 

(a]  Specifications.  Each  vaginal 
sponge  contains  20  milligrams  of 
flurogestone  acetate. 

(b]  Sponsor.  See  No.  000014  in 
§  510.600(c]  of  this  chapter. 

(c]  Conditions  of  use- — (1)  Indications 
for  use.  For  synchronizing  estrus/ 
ovulation  in  cycling  adult  ewes  during 
their  normal  breeding  season. 

(2]  Limitations.  Using  applicator 
provided,  insert  sponge  into  ewe's 
vagina  13  days  before  desired  start  of 
breeding.  For  intravaginal  use  in  sheep 
only.  Do  not  use  in  young  ewes  that 
have  not  had  lambs.  Use  plastic  or 
rubber  gloves  when  handling  large 
numbers  of  sponges  to  minimize 
exposure  to  drug.  Do  not  leave  sponge  in 
the  vagina  for  more  than  21  days.  Ewes 
must  not  be  slaughtered  for  food  within 
30  days  of  sponge  removal. 

Effective  date.  November  16, 1984. 
(Sec.  S12(i),  82  Stat.  347  (21  U.S.C.  3eOb(i)}] 

Dated:  November  s'  1964. 
Lester  M.  Crawford, 
Director.  Center  for  Veterinary  Medicine. 

[FR  Doc  84-30127  Piled  11-lS-M:  8:48  tm) 
aiUJNO  coot  41S0-01-M 


21  CFR  Part  540 

Penicillin  Antibiotic  Drugs  for  Animal 
Use;  Amoxicillin  Trihydrate  and 
Clavulanate  Potassium  Tablets 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Beecham 
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Laboratories,  providing  for  use  of 
amoxicilin  trihydrate  and  clavulanate 
potassium  tablets  in  dogs.  The  drug  is 
labled  for  the  treatment  of  skin 
infections  such  as  superficial/juvenile 
and  deep  pyoderma. 

EFFECTIVE  DATE:  November  16, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Woods.  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-3420. 
SUPPLEMENTARY  INFORMATION:  Beecham 
Laboratories,  Division  of  Beecham  Inc.. 
Bristol,  TN  37620j  filed  NADA  55-099  for 
Synuloz'™  (amoxicillin  trihydrate  and 
clavulanate  potassium]  tablets  for  use  in 
dogs.  The  diiigjs  for  the  treatment  of 
skin  infections  such  as  superficila/ 
juvenile  and  deep  pyoderma  due  to 
beta-lactamase  (penicillinase]  producing 
Staphylococcus  aureus,  non-beta- 
lactamase  Staphylococcus  aureus,  and 
Staphylococcus  spp.  The  application  is 
approved  and  the  regulations  amended 
accordingly.  The  basis  for  approval  is 
disqussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20]  and  §  514.11(e](2)(ii)  (21 
CFR  514.11(e](2)(ii]],  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
&  the  Dockets  Management  Branch 
(HFA-305],  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fisher 
Lane,  Rockville.  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  carefully  considered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Center's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  finding  contained  in  a 
statement  of  exemption  (pursuant  to  21 
CFR  25.1(n(l)(ii)(o]  and  (f)(l](ii](e](2]). 
may  be  seen  in  the  Dockets 
Management  Branch  (address  above). 
The  statement  of  exemption  contains 
information  on  the  environmental 
impact  of  the  manufacturing  process,  as 
required  under  21  CFR  25.1(g). 

List  of  Subjects  in  21  CFR  Part  540 

Animal  drugs.  Antibiotics,  penicillin. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512  (i)  and 
(n),  82  Stat.  347  (21  U.S.C.  360  (i)  and 
(n)]]  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 


lor  Veterinary  Medicine  (21  CFR  5.83). 
Part  540  is  amended  by  adding  new 
S  540.103g  to  read  as  follows: 

PART  540— PENICILUN  ANTIBIOTIC 
DRUGS  FOR  ANIMAL  USE 

854ai03g    Amoxldnn  trihydrate  and 
ciavulanate  potassium  film-coated  tablets. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Amoxicillin  trihydrate  and 
clavulanate  potassium  tablets  are  film- 
coated  tablets  composed  of  amoxicillin 
trihydrate  and  clavulanate  potassium 
with  or  without  one  or  more  suitable 
and  harmless  lubricants,  diluents,  and 
binders.  Each  tablet  contains 
amoxicillin  trihydrate  and  clavulanic 
acid  as  the  potassium  salt  equivalent  to 
either  50  milligrams  of  amoxicillin  and 
12.5  milligrams  clavulanic  acid,  or  100 
milligrams  of  amoxicillin  and  25 
milligrams  clavulanic  acid,  or  200 
milligrams  amoxicillin  and  50  milligrams 
clavulanic  acid.  Its  amoxicillin 
trihydrate  content  is  satisfactory  if  it 
contains  not  less  than  90  percent  and 
not  more  than  120  percent  of  the  number 
of  milligrams  of  amoxicillin  that  it  is 
represented  to  contain.  Its  clavulanate 
potassium  content  is  satisfactory  if  it 
contains  not  less  than  90  percent  and 
not  more  than  120  percent  of  the  number 
of  milligrams  of  clavulanic  acid  that  it  is 
represented  to  contain.  Its  moisture 
content  is  not  more  than  7  percent. 
Tablets  shall  disintegrate  within  30 
minutes.  The  amoxicillin  trihydrate 
conforms  to  the  standards  prescribed  by 
9  440.3(a)(1)  of  this  chapter.  The 
clavulanate  potassium  conforms  to  the 
standards  prescribed  by  S  455.15(a)(1)  of 
this  chapter. 

(2)  Labeling.  It  shall  be  labled  in 
accordance  with  the  requirements  of 
paragraph  (c)  of  this  section  and 

S  510.55  of  this  chapter,  in  addition,  this 
drug  shall  be  labled  "amoxicillin  and 
clavulanate  potassium  tablets". 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  S  431.1  of  this  chapter, 
each  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

[a]  The  amoxicillin  trihydrate  used  in 
making  the  batch  for  potency,  safety, 
moisture,  pH.  amoxicillin  content, 
concordance,  crystallinity.  and  identity. 

[b]  The  clavulanate  potassium  used  in 
making  the  batch  for  clavulanic  acid 
content,  moisture,  pH,  identity,  and 
clavam-2-carboxylate  content. 

[c]  The  batch  for  amoxicillin  contents, 
clavulanic  acid  content,  moisture,  and 
disintegration  time. 

(ii)  Sample  required  for 
(a)  The  amoxicillin  trihydrate  used  in 
making  the  batch:  packages,  each 


containing  approximately  300 
milligrams. 

(bj  The  clavulanate  potassium  used  in 
making  the  batch:  packages,  each 
containing  approximately  300 
milligrams. 

(c)  The  batch:  A  minimum  of  100 
tablets. 

(b)  Tests  and  methods  of  assay— {I) 
Amoxicillin  and  clavulanic  acid 
contents.  Proceed  as  in  S  440.103d(b)  of 
this  chapter. 

(2)  Moisture.  Proceed  as  directed  in 
S  436.201  of  this  chapter. 

(3)  Disintegration  time.  Proceed  as 
directed  in  §  436.212  of  this  chapter, 
using  the  procedure  described  in 
paragraph  (e)(1)  of  that  section. 

(c)  Conditions  of  marketing — (1) 
Specifications.  The  drug  conforms  to  the 
requirements  of  paragraph  (a)  of  this 
section. 

(2)  Sponsor.  See  No.  000029  in 
S  510.e00(c]  of  this  chapter. 

(3)  Conditions  of  use — (!)  Dogs — (a) 
Amount.  6.25  milligrams  per  pound  of 
body  weight  twice  daily  (equivalent  to  5 
milligrams  amoxicillin  and  1.25 
milligrams  clavulanic  acid  per  pound 
body  weight).  _ 

(b)  Indications  for  use.  It  is  used  in  the 
treatment  of  skin  infections  such  as 
superficial/juvenile  and  deep  pyoderma 
due  to  beta-lactamase  (penicillinase) 
producing  Staphylococcus  aureus,  non- 
beta-lactamase  Staphylococcus  aureus, 
and  Staphylococcus  spp. 

(c)  Limitations.  Administer  for  10  to 
14  days  or  48  hours  after  all  symptoms 
have  subsided.  If  no  improvement  is 
seen  in  7  days,  discontinue  therapy  and 
reevaluate  the  case.  Not  for  use  in  dogs 
maintained  for  breeding.  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinarian. 

(ii)  (Reserved) 

Effective  date.  November  16. 1984. 

(Sec  512(i)  and  (n).  82  Stat  347  (21  U.S.C. 
360b[i)  and  (n)]) 

Dated:  November  8. 1984. 
Lester  M.  Crawford. 
Director,  Center  for  Veterinary  Medicine. 

[FR  Doc  Si-WlZS  HM  11-lS-M;  8:45  «n| 
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21  CFR  Parts  540  and  556 

Animal  Drugs,  Feeds,  and  Related 
Products;  Amoxicillin  Trihydrate 
Intramammary  Infusion 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 


«gi22 


/  V«l.  40.  No.  222  /  Friday.  NwenAer  16.  HB4  /  Ralw  and  Rapdatw 


ns 


approval  of  a  mtm  aahiutl  drag 
application  (NAOA)  filed  by  fieacham 
LaboiMtonea  pnwidiMg  Car  the  ose  of 
amoiaaiUin  tri^iKlrate  iBtnuBammaij 
infusion  in-  the  <re«tine»t  af  aubdintoal 
infectious  bovine  mastitis  in  lactatiog 
cowa.  Hke  mfHiticBS  are  also  amended 
to  establish  a  tolerance  for  amoxicillin 
reaidyea  in  «uU(. 

:  November  16.  tSM. 


Charles  E.  Haines,  Center  far  Veterinary 
Mudkine  (HPV-ISS),  Feed  and  Drag 
Administration,  awonahcra  Lane. 
Rockvi^.  KB)  nS57. 301-448-MlO. 
SUPMXMBwnwT  WPBMMATION!  Bcecham 
Laboiatuiies,  Division  of  Beeeham,  inc., 
Bristol.  TN  57820.  filed  NADA  55-ieO  for 
Amoxi-Mas^.  amoxiciliin  trihydrate  for 
intramanunary  trrfueion.  The  dbrog  is  for 
the  treatment  of  anbclinicel  inFecttous 
bovine  mastitis  in  lactating  cows  due  to 
Streptococcus  agahctiae  and 
Staphylococcus  aureus  (penicillin 
aensMve).  lire  application  is  approved 
and  tire  vegulstiona  amended 
accordingly.  The  basis  for  approval  is 
discussed  in  Ihe  freedom  of  informa^n 
snranary.  The  regulations  are  also 
amended  to  establish  a  tolerance  for 
negbgibie  reeidses  af  amoxicillin  in 
miHi. 

in  accordance  wfth  the  freedom  of 
infanmation  proviaioin  of  Part  20  (21 
C3^  Part  20)  and  (  514.11  (e](2)(ii)  (21 
CFR  S14.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveneBs  data  and 
uifun—linn  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA~305),  Food  and  Drug 
Adniiniatration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857.  from  0  a.m. 
to  4  pjn..  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  carefully  considered  ttie  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Center's  findmg  of  no 
significant  imfwct  and  Ihe  evidence 
supporting  this  finding,  contained  in  a 
statement  of  exemption  (parsuant  1o  21 
CFR  25.1(f}(l)(iij)).  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above). 


ListafSohii 

21  CFR  Part  540 

Animal  drugs.  Antibiotics,  Penicillin. 

21  CFR  Part  536 

Animal  drugs.  Foods,  Residues. 

Therefore,  under  die  Federal  Food, 
Drug.  «ad  Cosmetic  Act  (sec.  S12  (il  and 
(n),  8Z9taA.  S47,  SO-Sl  (23  U.S.C.  360b 


^aBdfn))).and  under  avthority 
delepatad  to  the  Commiaaioner  eff  Food 
and  Drugs  (21  CFR  6^  aad  xed^legded 
to  the  Center  for  Veterinary  Medicine 
(a  GHR  iJ8Q,  I%rta  MB  end'RS6  are 
amended  a«  follows: 

P/nrr  940— fCMCILLlN  ANTIBIOTIC 
DRUGS  FOR  ANmAL  OSE 

1.  Aut  S40  ia  amended  by  adding  new 
t  54&a03  to  read  .as  follows: 


Inli  amammafy  Infuaion* 

(a)  BaquimmvaU  for  certification— {\) 
Standards  of  identity,  strength,  quality, 
and  purity.  Amoxicillin  tiibydrate  for 
intremammary  infusion  oantains  aterile 
amoxiciiltn  toihydrate  in  a  menstnuoB  of 
aefined  aemisynthetic  vegetable  <ril  with 
avnitaUe  and  harmless  dispersing  agent 
and  pieservative.  Each  lO-naiiiliter 
syringe  oontaiiw  amaxictfiin  trihydrate 
equivalent  te  62.5  miiligrama  of 
amoxicilttn.  Its  potency  ia  satisfactory  if 
it  contains  90  to  120  pennnt  of  the 
amotint  of  amoxicillin  that  it  is 
repreaeated  to  contain.  Its  moisture 
content  is  not  more  than  IJO  percent.  The 
amoxicillin  trihydrate  ased  confornm  to 
the  requirements  of  f  5M.3  of  this 
chapter. 

(2)  Labeling,  tt  shall  be  labeled  in 
acoordanoe  with  the  requirements  of 
paragraph  (c)  of  this  section  and 

S  510^  of  this  chapter. 

(3)  Mequest  for  certification  samples. 
In  addition  to  conrplying  with  the 
requirements  of  {  514.50  of  tfiis  chapter, 
each  such  request  shall  contain: 

(i)  The  results  of  tests  and  assay  on: 

[a]  The  amoxicillin  trihydrate  used  in 
making  the  batch  for  potency,  sterility, 
pyrogens,  safety,  moisture,  pH, 
amoxicillin  content,  concordance, 
identity,  and  crystallinity. 

[b]  The  batch  for  potency  and 
moisture. 

(ii)  Samples  required: 

[a)  The  amoxicillin  trihydrate  used  in 
making  the  batch:  10  packages,  each 
containing  approximately  300 
milligrams. 

[b]  The  batch:  A  minimum  of  5 
immediate  containers. 

(b)  Teste  and  methods  of  assay — (1) 
Potency.  Proceed  as  directed  for 
amoxicillin  in  §  436.105  of  this  chapter, 
preparing  the  sample  for  assay  as 
follows:  Expel  the  syringe  contents  into 
a  high-speed  glass  blender  jar 
containing  489  milliliters  of  O.lAf 
potassium  phosphate  buffer,  pH  8.6 
(solution  3)  and  1  milliliter  of 
polysorbate  80.  Blend  for  3  to  5  minutes. 
Furrier  dilute  an  aliquot  of  the  blend 
with  solutien  3  to  the  reference 


concentMtion  of  0.1  mioroynmi  <rf 
amoxidtlin  per<nnllittter. 

(2]  MoistuTT.  Proceed  as  directed  in 
t  436.201  xA  this  chapter. 

[c]  Renditions  rif  madceting — p) 
Specifications.  The  drug  conforms  to  the 
certification  reqairemetrta -of  paragraph 
(a)  of  tin  aetiliuiL 

(2)  Sponsor.  See  No.  90&U9  in 
S  510jiil0(c]  of  this  ohapter. 

(3)  Rehted  tohnmces.  See  f  596.38  of 
this  t^opter. 

it]  Conditions  ofvse — [i]  Lactating 
COW9 — [a]  Ameent  Each  aingte  dose 
ajrringe  contains  10  ntillfliters 
(equivalent  to  62.5  milligrams 
amoxiciHin  base]. 

[b]  Indications  for  use.  Tor  the 
treatment  of  subclinical  infectious 
bovine  mastitis  dne  to  Streptococcus 
agalactiae  and  Staphylococcus  aureus 
(penicillin  sensitive]. 

[a]  Limitations.  Administer  after 
miTlting  Clean  and  disinfect  the  teat 
Dse  one  syringe  per  infected  quarter 
every  12  hours  far  a  maximum  of  3 
doses.  Do  not  use  milk  for  food  purposes 
if  taken  from  treated  animals  within  60 
hours  (5  milkings)  after  last  treatment 
Do  not  slaughter  treated  animals  for 
food  purposes  within  12  days  after  the 
last  treatment.  Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 

(ii]  {Reserved] 

PART  556— TOLERAMCES  FOR 
RESIDUES  OF  NEW  ANMAL  DRUGS  IN 
POOD 

2.  Part  556  is  amended  by  revising 
i  556.38  to  read  as  follows: 

SS56J8    AmeiMMn. 

A  tolerance  of  0.01  part  per  million  is 
established  for  negligible  residues  of 
amoxiciHin  in  miUc  and  in  the  uncooked 
edible  tissues  of  cattle. 

Effective  date.  November  16, 1964. 

fSec.  512  (i)  and  (n).  82  Stat.  347.  350-351  (21 
U.S.C.  360b  (i)  and  (n))) 
Dated:  November  1. 1984. 

Director,  Center  for  Veterinary  Medicine. 

|FR  Doc.  84-30130  Filed  II^S-M:  S^  tm) 
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21  CFR  Part  546 

Tatraoyclina  Antibiotic  Drugs  for 
Animal  usa;  ClUortatcacycUna  SoluMa 
Powder 

AQENCV:  Food  and  Drxig  Administration. 
AcnOM:  Final  rule. 


Federal  Reyster  /  Vol.  49,  No.  223  /  Friday.  November  16.  1984  /  Rules  and  Regulations        45423 


SUMMARv:  The  Food  and  Drug 
Administration  (FDA]  is  amending  the 
animal  drug  regulations  to  reflept 
approval  of  a  supplement  to  a  new 
animal  drug  application  (NADA)  filed 
by  SDS  Biotech  Corp.  that  provides 
revised  labeling  and  human  food  safety 
data  for  chlortetracycline  hydrochloride 
soluble  powder  for  use  in  animal 
drinking  water.  The  labeling  is  in 
compliance  with  the  recommendations 
made  for  the  drug  by  the  National 
Academy  of  Sciences/National 
Research  Council  (NAS/NRC]  Drug 
E^icacy  Study  Group. 
EFFECnvc  DATE  November  16. 1984. 
POn  rURTHCR  INFORMATION  CONTACT: 
Charles  E,  Haines,  Center  for  Veterinary 
Medicine  (HFV-133).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3410. 
8UPPUEMENTARY  INFORMATION:  SDS 
Biotech  Corp.,  7528  Auburn  Rd.,  P.O. 
Box  348,  Concord  Township,  Painesville, 
OH  44077,  has  Tiled  a  supplement  to 
NADA  65-178  for  CtC-Soluble 
(chlortetracycline  hydrochloride 
powder)  for  use  in  chickens,  turkeys, 
swine,  and  cattle.  The  supplement  is 
approved  and  the  regulations  are 
amended  accordingly.  The  basis  for  the 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  a  notice  published  in  the  Federal 
Register  of  April  27, 1979  (44  FR  24931). 
the  agency  announced  the  effective 
indications  for  which  chlortetracycline 
soluble  powders  for  animal  use  may  be 
marketed  and  proposed  to  withdraw 
approval  of  NADA's  for  products 
labeled  for  conditions  lacking 
substantial  evidence  of  effectiveness. 
The  agency's  conclusions  regarding 
efficacy  were  in  accord  with  the  findings 
of  the  NAS/NRC  Drug  Efficacy  Study 
Group's  evaluation  of  chlortetracycline 
soluble  powder.  The  April  27, 1979 
Federal  Register  notice  identified 
Diamond  Shamrock's  NADA  65-178  as 
being  subject  to  it.  Diamond  Shamrock 
subsequently  transferred  ownership  of 
the  NADA  to  the  SDS  Biotech  Corp.  This 
supplement  complies  with  requirements 
stated  in  the  notice. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20]  and  S  514.11(e](2)(ii]  (21 
CFR  514.11(e)(2](ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305].  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  carefully  considered  the  potential 


environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Center's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  finding,  contained  in  a 
statement  of  exemption  (pursuant  to  21 
CFR  25.1(f)(l)(iii)  and  (g))  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  546 

Animal  drugs.  Antibiotics, 
Tetracycline. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512  (i)  and 
(n),  82  Stat.  347,  350-351  (21  U.S.C 
360b(i]  and  (n]]  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Veterinary  Medicine 
(21  CFR  5.83],  Part  546  is  amended  in 
S  546.110c(c)  by  revising  (c](2],  by 
removing  footnote  "1"  and  its  text  from 
(c)(5),  and  by  adding  new  (c)(5)(v]  to 
read  as  follows: 

PART  546— TETRACYCLINE 
ANTIBIOTIC  DRUGS  FOR  ANIMAL  USE 

§S46.110c    Chlortetracycline  powdar 
(chlortatracycUna  hydrochlortda  powdar). 

***** 

(c)  *  •  * 

(2]  Sponsor.  No.  000010  in  S  510.600(c) 
of  this  chapter  for  conditions  of  use  as  in 
paragraph  (c)(5](iii]  and  (iv)  of  this 
section;  No.  010042  in  {  510.600(c)  of  this 
chapter  for  conditions  of  use  as  in 
paragraph  (c)(5)(i)  and  (ii)  of  this 
section;  No.  052313  in  t  510.600(c)  of  this 
chapter  for  conditions  of  use  as  in 
paragragh  (c](5)(v]  of  this  section. 
***** 

(5)  *  •  * 

(v]  The  following  uses  of 
chlortetracycline  hydrochloride  in 
drinking  water  are  NAS/NRC  reviewed 
and  are  deemed  effective;  applications 
for  these  uses  need  not  include  the 
effectiveness  data  specified  by  S  514.111 
of  this  chapter 

(a)  Chickens — (1)  Amount  per  gallon. 
200  to  400  milligrams. 

(0  Indications  for  use.  For  the  control 
of  infectious  synovitis  caused  by  M. 
synoviae. 

(ii)  Limitations.  Prepare  fresh  solution 
daily,  as  sole  source  of 
chlortetracycline,  do  not  use  for  more 
than  14  days,  do  not  slaughter  animals 
for  food  within  24  hours  of  treatment,  do 
not  use  in  laying  chickens. 

(2)  Amount  per  gallon.  400  to  800 
milligrams. 


(i)  Indications  for  use.  For  the  control 
of  chronic  respiratory  disease  (CRD) 
and  air  sac  infections  caused  by  M. 
gallisepticum  and  E.  colt. 

(ii)  Limitations.  Prepare  fresh  solution 
daily,  as  sole  source  of 
chlortetracycline,  do  not  use  for  more 
than  14  days,  do  not  slaughter  animals 
for  food  within  24  hours  of  treatment,  do 
not  use  in  laying  chickens. 

(b)  Turkeys— {IJ  Amount  per  gallon. 
400  milligrams. 

(i)  Indications  for  use.  For  the  control 
of  infectious  synovitis  caused  by  M. 
synoviae. 

(ii)  Limitations.  Prepared  fresh 
solution  daily,  as  sole  source  of 
chlortetracycline,  do  not  use  for  more 
than  14  days,  do  not  slaughter  animals 
for  food  within  24  hours  of  treatment,  for 
growing  turkeys  only. 

(2)  Amount.  25  milligrams  per  pound 
of  body  weight  daily. 

(i)  Indications  for  use.  For  the  control 
of  complicating  bacterial  organisms 
associated  with  bluecomb 
(transmissible  enteritis,  coronaviral 
enteritis). 

(ii)  Limitations.  Prepare  fresh  solution 
daily,  as  sole  source  of 
chlortetracycline,  do  not  use  for  more 
than  14  days,  do  not  slaughter  animals 
for  food  within  24  hours  of  treatment,  for 
growing  turkeys  only. 

(c)  Swine— (1)  Amount  10  milligrams 
per  pound  body  weight  daily  in  divided 
doses. 

[2]  Indications  for  use.  For  the  control 
and  treatment  of  bacterial  enteritis 
(scours]  caused  by  E.  coli  and 
Salmonella  spp.  and  bacterial 
pneumonia  associated  with  Pasteurella 
spp..  Hemophilus  spp.,  and  Klebsiella 
spp. 

[3]  Limitations.  Prepare  fresh  solution 
daily,  as  sole  source  of 
chlortetracycline,  do  not  use  more  than  5 
days,  do  not  slaughter  animals  for  food 
within  5  days  of  treatment.. 

(d)  Calves,  beef  cattle,  and 
nonlactating  dairy  cattle — (1)  Amount 
10  milligrams  per  pound  daily  in  divided 
doses. 

[2)  Indications  for  use.  For  the  control 
and  treatment  of  bacterial  enteritis 
(scours)  caused  by  £.  coli  and 
Salmonella  spp.  and  bacterial 
pneumonia  (shipping  fever  complex) 
associated  with  Pasteurella  spp. 
Hemophilus  spp.,  and  Klebsiella  spp. 

(J)  Limitations.  Prepare  fresh  solution 
daily,  use  as  a  drench,  as  sole  source  of 
chlortetracyline,  do  not  use  more  than  5 
days,  do  not  slaughter  animals  for  food 
within  24  hours  of  treatment,  do  not  use 
in  lactating  cattle. 

Effective  date.  November  16. 1984. 
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(Sk.  S12  (i)«ad  (n).  a2«tot.  M7.  SS»05a  (21 
U££.  91041)  andJaU) 

Dated:  November  «,  19M. 
Lester  M.  Crawfaid. 
Ametor,  Ciuiterfor  VetannaryXtadiainB. 

pit  Doc  M-3Cn»  FUwtU- 
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EQUAL  EMn.<ITMENT  UWWIUNfTY 


2»CFR#art1M1 

706  Agencies 

AQCNCV:  Equal  Employment  Opportunity 

PjtmmittMnn 

menmc  Pinal  rale;  Cemcticm. 

SMMUUIY:  The  Equal  Employment 
Opportunity  Commiaaien  amends  its 
regulations  on  certified  designated  7M 
agencies.  Publication  of  this  amendment 
e^ectuates  the  designation  of  the 
Kansas  Commission  on  Civil  Ri^ts  as  a 
certified  706  Agency  and  corrects  the 
notice  published  in  Federal  Regiater 
Volume  49,  No.  180  on  September  14. 
19B4,  regarding  die  Kansas  Qty, 
Missouri  Human  Halations  Department 
as  a  certified  708  Agency. 

EFPCCnVE  OATC  September  14. 1964. 

FOR  FURTHER  INRMMATVH  CONTACT: 
HoUis  Larlans,  Bqual  Employment 
Opportunity  Commiesion,  Offioe  of 
Program  Operations,  Special  Services 
Staff,  2401  E  Street  NW.,  Washington, 
D.C.  20S07.  telephone  202/634-6606. 

SUm.EMENT/UIY  INF0RMAT10M:  Tlie 
Commission  has  determined  that  the 
Kansas  Commission  on  Civil  Rights 
meets  the  ehgibrhty  criteria  for 
certification  of  a  designated  706  Agency 
as  estabhshed  in  29  CFR  lOOl.TSfb].  In 
accordance  with  29  CFR  16(n.75(c)  ^ 
'Commission  hereby  amends  the  hst  of 
cei lined  designated  706  agencies  to 
include  the  Kansas  Commission  on  Civil 
Rights.  Publication  of  this  amendment  to 
i  MOl  .60  effectuates  fte  designation  of 
the  following  agency  as  a  certified  706 
Agency:  Kansas  Commission  on  Civil 
Ri^its. 

The  Commismon  has  determined  that 
the  notice,  as  pnbhshed  in  Volume  49, 
No.  180  on  September  14, 1964,  regartfing 
the  Kansas  City,  Missoran  Human 
Relations  Department  as  a  certified  706 
Agency  did  not  properly  reflect  the 
action  taken  by  tiie  Commission. 

List  «f  Subjscto  Id  29  CFR  Pait  U01 

Administrative  practice  and 
procedure,  Eqnal  emphjyment 
opportunity,  bitergovemmental 
relalkna. 


1 


J1601.M    UiMOilad] 

Accordingly.  29  CFR  Part  1601  is 
oraeoded  in  {  M01A)%  aAiiitf  the 
Kansas  CaBiBia«en«n  Civd  R%hts«ad 
by  removing  the  Kansas  City,  Kiiaaouia 
Human  Relations  Depaptment 

(«2  US.C  2a00e-a2(a)) 

Signed  at  Wariiingtan.  DXI.  this  9th  day  of 
NoyemberlSM. 

For  the  Cemmissien. 
Claience  TVnaae, 

ChaimtoH.  Bqual  Bmploymsat  Opportunity 
Commission. 

[FR  Doc.  tA-Xnter  med  n-TVM:  *M  un] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

<0CFR^art60 
[A-4-pnL-2r»-ftl 

standard  of  Pifo— wo»<or  New 
Stationary  So«irees;Atteraaliwe  Teat 
Ro^Miranwnte  lor  AtumaK  of  Sotrth 
Carolina's  ML  Holly  Plafit.  ML  HoRy.  SC 

agency:  Environmental  I^otection 

Agency. 

ACTKNC  Final  rule. 


n  EPA  today  establishes  an 

alternative  air  emissions  performance 
testing  frequency  requirement  for 
Alumax  of  South  Carolina's  primary 
aluminum  reduction  plant  in  Mt.  Holly, 
South  CarcJina,  as  provided  in  40  CFR 
60J95(b).  Rather  than  conduct  monthly 
fiuoride  emission  performance  tests  on 
the  anode  bake  plant,  this  aouice  will  be 
allowed  to  test  it  once  a  year.  This 
action  is  justified  by  fluoride  emission 
data  provided  by  the  company  through 
the  State  air  pollution  control  agency. 
This  action,  which  is  expected  to  have 
no  effect  on  the  National  Ambient  Air 
Quality  Standards,  was  proposed  in  the 
Federal  Regjister  of  February  28, 1984  [48 
FR  7254);  no  comments  were  received. 
date:  This  action  is  effective  December 
17. 1984. 

ADORCSS:  Background  information  is 
available  for  public  inspection  at  the 
following  address:  Environmental 
Protection  Agency,  Region  IV,  Air 
Management  Brandx.  345  Courtland 
Street  NE.  Atlanta,  Georgia  30365. 
rom  RiimMR  mronaiATiow  comtact: 
Joe  Riley  of  the  EPA  Region  IV  Air 
Management  Branch  at  the  Atlanta 
address  given  above,  telephone  404/4B1- 
4901  (FTS;  257-4001). 
SUPPtEMENTARV  IMPOMiATION:  On 
January  26. 1976  (41  FR  3826),  EPA 
promulgated  Standards  of  Performance 


for  New  Primaiy  Ahnnimini  Xerfvufiuit 
PlaolB  as  Subpent  S  of  40  CPR  Part  SO, 
pursuant  to  the  provisions  of  section  111 
of  the  Qeem  Air  Act.  Under  the  origiDal 
standards,  Die  afffected  soupce  iwes 
reqvired  to  conduct  a  performance  teat 
onetartap  on  any  other  occasion  the 
Agency  might  require  a  test  under 
section  114  «f  the  Clean  Air  Act.  On 
)une  30,  me  (4S  FR  44027),  Wh.  revised 
40  CFR  60.195  to  require  performance 
testing  at  least  once  per  month  for  the 
life  of  a  new  primary  aluminum  plant.  At 
the  smne  time,  however,  the  Agency 
provided  that  alternative  test 
requirements  could  be  established  for 
the  primary  control  system  or  an  anode 
bake  plant  if  the  source  could 
deraonsitrate  ottiftrol  system  or  en  anode 
bake  plant  if  the  aoarce  csuld 
demonstrate  that  emissions  bare  loav 
variability  during  day^o-day  operations. 

On  October  19. 1976,  the 
Environmental  Protection  Agency  (H»A) 
delegated  to  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  (SCDKffiC) 
authority  to  administer  Subpart  S  of  40 
CFR  fi%i\.  60.  Under  the  terms  of  the 
delegation,  perfonnanoe  tests  were  (e  be 
scheduled  and  performed  in  accordance 
with  the  procedures  set  forth  in  40  CFR 
Part  60  unless  alternate  methods  or 
prooedores  are  approved  by  the  EPA 
Administrator.  Accordingly.  SCDhffiC 
has  transmitted  to  EPA  for  its  approval 
a  petition  for  ahemative  teat 
requirements  submitted  by  Alunax  ef 
South  Carolina,  Mount  Holly  plast 

Alumax  is  requesting  a  chanfe  in  the 
testing  requirements  established  for 
primary  aluminum  plants  by  40  CPB.  Part 
60.  Specifically  the  source  wishes  to  be 
allowed  to  change  the  frequency  of 
testing  the  anode  bake  plant  from  once  a 
month  to  once  a  year.  EPA  had  earher 
denied  such  a  request  by  Alumax  (see 
48  FR  22X9  (May  23, 1963)]  because 
adequate  supporting  information  was 
lacking. 

On  the  basis  of  the  supporting 
information  submitted.  EPA  now  grants 
this  request  since  it  meets  the 
requirements  of  40  CFR  e0.1K{b).  Actual 
emissions  from  the  anode  bake  plant 
systems  are  far  below  the  allowable 
emissions.  Day-ta>-day  variations  in  the 
anode  bake  piant  emissions  are  not 
great  enough  to  cause  emissions  in 
excess  of  tlie  standard  for  Quorides. 

Tliis  alternative  requirement  will  not 
preclude  flw  Agency  or  9CDHEC  from 
requiring  performanoe  testing  at  any 
time.  Pinaily,  it  can  be  withdrawn  ^t  any 
time  thai  the  AdmiaiStrator  finds  that  it 
is  not  adequate  to  assure  compliance 
with  the  emission  standards  applicable 
to  diis  source. 
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Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  15, 1985.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fart  60 

Air  pollution  control,  aluminum, 
ammonium  sulfate  plants,  cement 
industry,  coal,  copper,  electric  power 
plants,  glass  and  glass  products,  grains, 
intergovernmental  relations,  iron,  lead, 
metals,  motor  vehicles,  nitric  acid 
plants,  paper  and  paper  products 
industry,  petroleum,  phosphate,  sewage 
disposal,  steel,  sulfuric  acid  plants, 
waste  treatment  and  disposal,  zinc. 

(Sees.  Ill  and  301(a)  of  the  Clean  Act  (42 
U.S.C.  7411  and  7e01(a])). 

Dated:  November  9, 1984. 
Wtlliam  D.  Rudwlshaus, 

Adminstrator. 

PART  60-{  AMENDED] 

Part  60  of  Chapter  L  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  S— Standards  of  Performance 
for  Primary  Aluminum  Reduction 
Planto 

Section  60.195  is  amended  by  revising 
paragraph  (b)(2)  to  read  as  follows: 

§60.195    Test  n>ethods  and  procedtires. 

•        •        *        *        • 

(b)*  •  * 

(2)  Alternative  testing  requirements 
are  established  for  Alumax  of  South 
Carolina's  Mt.  Holly  Plant  in  Mt.  Holly. 
South  Carolina:  The  anode  bake  plant 
and  primary  control  system  are  to  be 
tested  once  a  year  rather  than  once  a 
month. 

[FK  Ooc.  M-40117  Filed  11-lfr-M:  M6  am) 
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40  CFR  Part  704 
(OPTS-0OO11C;  FRL  2471-5) 

Reporting  and  Recordkeeping 
Requirements;  SmaU  Manufacturer 
Exemption  Standards 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

summary:  This  rule  sets  forth  general 
exemption  standards  for  small 


manufacturers  of  chemical  substances 
under  section  8(a)  of  the  Toxic 
Substances  Control  Act.  Manufacturers 
who  qualify  as  "small"  under  these 
standards  will  be  exempt  from  moist 
subsequent  section  8(a)  reporting  and 
recordkeeping  rules.  The  exemption 
standards  have  been  designed  to  reduce 
the  paperwork  burden  on  small 
chemical  manufacturers,  while  ensuring 
that  EPA  will  receive  a  sufficient 
amount  of  production,  use,  exposure, 
and  other  information  to  support 
assessment  of  chemical  risks. 

DATES:  This  regulation  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p  jn.  eastern  time  on 
November  30, 1984.  This  regulation 
becomes  effective  on  December  31, 1964. 

FOR  FURTHCfl  IMFOHMATIOH  CONTACT 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  B-543.  401  M  St.. 
SW..  Washington.  D.C  20460;  Toll  free: 
(800-424-0065);  In  Washington.  D.C: 
(554-1404);  Outside  the  USA: 
(Operator— 202-554-1404). 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

A.  Legal  Authority 

Section  8(a)  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C  2607(a), 
authorizes  the  Administrator  of  the 
Environmental  Protection  Agency  to 
establish,  by  rule,  reporting  and 
recordkeeping  requirements  for 
chemical  manufacturers  and  processors. 
TSCA  includes  the  importation  of 
chemicals  in  its  definition  of 
"manufacture."  TSCA  section  8(a)(2) 
lists  some  of  the  types  of  data  which  the 
Administrator  may  require  to  be  kept  or 
reported,  including  information 
concerning  the  identity,  production 
volume,  and  exposure  potential  of 
chemicals  manufactured  or  processed. 

By  the  terms  of  the  statute,  small 
manufacturers  and  processors  are 
usually  exempt  from  section  6(a) 
reporting  and  recordkeeping 
requirements.  TSCA  section  8(a)(3)(B) 
states  that  the  Administrator  shall  by 
rule  "prescribe  standards  for 
determining  the  manufacturers  and 
processors  which  qualify  as  small 
manufacturers  and  processors  •  •  *." 

Under  the  authority  of  section 
8(a)(3)(A)(ii],  the  Administrator  need  not 
apply  this  exemption  with  regard  to  a 
chemical  substance  or  mixture  that  is 
subject  to: 

1.  A  proposed  or  promulgated  rule 
under  TSCA  section  4  (testing 
requirement),  section  5(b)(4)  (a  list  of 
chemicals  which  may  present  an 


unreasonable  risk),  or  section  6  (control 
actions),  or 

2.  An  order  in  effect  under  section  5(e) 
(new  chemical  information),  or 

3.  Relief  granted  as  a  result  of  dvil 
action  broi^t  under  section  5  or  7. 

B.  The  Proposed  Rule 

Initially,  EPA  took  s  case-by-case 
approach  to  the  definition  of  small 
manufacturers  and  processors  ;  the 
Agency  established  individual 
exemption  standards  for  each  section 
8(a)  rule.  Subsequently,  EPA  decided  to 
initiate  the  development  of  general 
exemption  standards  for  small 
manufacturers.  These  standards  were 
proposed  in  the  Federal  Regbter  of  June 
23, 1982  (47  FR  27206).  The  proposed 
exemption  standards  applied  to  all 
chemical  manufacturers  that  could  be 
subject  to  section  e(a)  reporting 
requirements.  Hiey  were  based  on  a 
number  of  factors,  including  the 
'  following: 

1.  Consultation  with  the  Small 
Business  Administration  and  other 
Federal  agencies  regarding  their 
definition  of  smell  companies, 

2.  Preliminary  comments  and 
suggestions  from  representatives  of  the 
chemical  industry,  and 

3.  An  economic  analysis  of  various 
alternative  exemption  criteria, 
performed  by  an  independent 
contractor.  Documentation  of  these 
factors  is  part  of  the  pubhc  record  for 
this  rule. 

The  preamble  to  the  proposed  rule 
described  all  exemption  criteria 
considered  by  EPA.  and  requested 
comment  on  several  alternatives.  The 
Agency  received  few  public  comments 
on  the  proposal  although  several  of  the 
commenters  were  organizations 
representing  a  substantial  number  of 
chemical  manufacturing  firms.  Most 
commenters  approved  of  the  proposed 
exemption  standards;  there  were  few 
objections  or  suggested  changes. 
Accordingly,  this  final  rule  contains  only 
minor  changes  in  the  content  of  the 
standards.  This  final  rule  also  reflects 
little  change  in  the  Agency's  objectives, 
methodology,  and  economic  justification 
for  the  exemption  standards.  This 
preamble  therefore  only  summarizes 
EPA's  objectives  and  rationale  for  the 
rule.  The  preamble  to  the  proposed  rule 
contains  a  more  detailed  discussion  of 
these  points. 

During  the  past  year  the  Agency  has 
considered  limiting  the  scope  of  the 
small  manufacturer  exemption  rule  in 
order  that  the  rule  would  apply  only  to 
manufacturers  of  substances  listed  on 
the  initial  or  revised  TSCA  Chemical 
Substances  Inventory,  and  not  to 
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chemicals  added  to  the  Inventory  after 
completing  premanufactiire  notice 
review.  EPA  has  determined,  however, 
that  this  type  of  change  in  scope  is  not 
necessary  to  meet  the  Agency's 
information  needs.  The  final  rule 
therefore  has  the  same  scope  as  the 
version  proposed  in  1982;  it  is  applicable 
to  manufacturers  of  all  chemical 
substances,  regardless  of  when  the 
substances  were  listed  on  the  Inventory. 
EPA's  reasons  for  suggesting  and  then 
rejecting  this  change  are  set  forth  in  Unit 
IV  of  this  preamble. 

n.  Scope  and  Content  of  the  Final  Rule 

The  final  rule  contains  two  exemption 
standards.  These  standards  will  be 
applicable  to  chemical  manufacturers 
(including  importers),  but  not  to 
chemical  processors.  At  present,  EPA 
will  continue  to  develop  exemption 
standards  for  small  processors  on  a  rule- 
by-rule  basis.  All  data  in  this  preamble 
represent  the  manufacturing  portion  of 
the  chemical  industry. 

The  exemption  standards  in  this  final 
rule  will  apply  to  all  manufacturers  of 
chemical  substances  subject  to  TSCA 
section  8(a)  reporting  and  recordkeeping 
rules,  unless  the  Agency  specifically 
provides  otherwise  in  a  particular 
section  8(a)  rule.  A  manufacturer  of 
these  chemical  substances  will  qualify 
as  "small"  If  it  meets  either  of  the 
exemption  standards  set  forth  below: 

1.  First  standard.  A  chemical 
manufacturer  will  qualify  as  "smaU" 
under  this  standard  if  the  total  annual 
sales  revenue  of  all  plant  sites  that  it 
owns  or  controls  (or  which  are  owned  or 
controlled  by  its  foreign  or  domestic 
parent  company,  if  any)  is  less  than  $40 
million.  However,  if  a  manufacturer  with 
total  annual  sales  of  less  than  $40 
million  produces  (annually)  over  45,400 
kilograms  (100,000  pounds)  of  a 
particular  subject  chemical  at  a 
particular  plant  site,  that  manufacturer 
will  not  quaUfy  as  small  with  regard  to 
that  chemical  at  that  plant  site. 

Under  this  first  standard,  a  company 
that  meets  the  sales  criterion  for  small 
but  does  not  meet  volume  criterion  for 
all  of  its  sites  will  be  subject  only  to 
reporting  or  recordkeeping  for  sites 
producing  45,400  kilograms  or  more  of 
the  chemical  per  year. 
•  2.  Second  standard.  A  chemical 
manufacturer  will  qualify  as  small  if  the 
total  annual  sales  revenue  of  all  plant 
sites  that  it  owns  or  controls  (or  that  are 
owned  or  controlled  by  its  foreign  or 
domestic  parent  company,  if  any)  is  less 
than  $4  million,  regardless  of  the 
quantity  of  chemicals  produced  by  that 
firm. 

For  purposes  of  these  two  standards, 
total  annual  sales  means  the  total 


revenue  generated  by  the  sale  of  all 
products,  including  non-chemical 
products,  that  are  produced  at  all  sites 
owned  or  controlled  by  the 
manufacturer  and  its  parent  company,  if 
any.  EPA  will  periodically  adjust  as 
necessary,  the  sales  values  of  both 
standards  to  allow  for  inflation  after  the 
promulgation  of  this  rule.  The  Agency 
will  use  an  index  from  the  Bureau  of 
Labor  Statistics  (BLS)  for  this  purpose: 
the  Producer  Price  Index  for  Chemicals 
and  Allied  Products. 

EPA  recognizes  the  possibility  that  the 
sales  values  may  also  be  subject  to 
deflationary  economic  trends.  The 
Agency  would  adjust  the  sales  values 
downward  if  significant  deflation  were 
to  occur.  However,  the  likelihood  of 
deflation  in  amounts  significant  enough 
to  trigger  adjustment  of  the  sales  values 
is  extremely  small.  For  purposes  of 
convenience,  then,  this  rule  will  refer  to 
the  mechanism  for  adjusting  the  sales 
values  as  an  inflation  index. 

Companies  will  use  the  corporate 
fiscal  year  as  the  12-month  period  for 
which  both  annual  sales  and  production 
volume  are  to  be  calculated.  In  the  first 
standard,  cmnual  production  volume 
means  the  total  amount  of  a  chemical 
substance  produced  or  imported  during 
the  designated  12-month  period. 

A  parent  manufacturing  company  is 
one  which  owns  or  controls  another 
company.  Ownership  or  control  exists 
when  a  parent  company  owns  50 
percent  or  more  of  another  company's 
voting  stock  or  other  equity  rights,  or 
has  the  power  to  control  the 
management  and  policies  of  the  other 
company.  This  definition  is  drawn  from 
the  1977  Economic  Census  Report  of 
Organization  of  the  United  States 
Department  of  Commerce. 

Plant  site  means  a  contiguous 
property  unit  which  serves  as  the 
location  for  chemical  manufacturing.    ' 
There  may  be  more  than  one 
manufacturing  plant  located  on  a 
particular  site. 

in.  Agency  Objectives 

Industry  compliance  with  TSCA 
reporting  and  recordkeeping 
requirements  involves  the  expenditure 
of  time,  money,  and  personnel 
resources.  These  costs  have  particular 
impact  on  companies  which  have 
limited  financial  and  personnel 
resources.  Such  manufacturers  tend  to 
have  fewer  administrative  personnel 
and  less  capability  for  data  compilation 
and  recordkeeping  than  do  larger  firms. 

In  spite  of  the  potential  burden 
imposed  on  smaU  manufacturers  by 
reporting  rules,  some  commenters 
opposed  the  establishment  of  any 
exemption  based  on  company  size. 


These  commenters  stated  the  Agency's 
information  needs  may  be  greater  when 
smaller  companies  are  involved, 
because  small  firms  may  be  less  able  to 
maintain  proper  precautions  for 
pollution  and  exposure  control.  Without 
expressing  any  views  on  the  merits  of 
this  claim,  EPA's  response  is  that  the 
establishment  of  a  small  manufacturer 
definition  is  not  a  discretionary  action. 
Section  8(a)  requires  the  establishment 
of  a  small  business  exemption;  in 
enacting  TSCA.  Congress  recognized  a 
need  "to  protect  small  manufacturers 
from  unreasonably  burdensome 
reporting  requirements"  (Conf.  Rep.  No. 
94-1679,  94th  Cong..  2d  Seas.  80  (1976)). 

However,  in  establishing  a  small 
manufacturer  exemption,  EPA  does  not 
intend  to  ignore  its  information 
gathering  responsibility.  The 
information  collection  authority  of 
TSCA  section  8(a)  reflects  congressional 
recognition  of  EPA's  need  for  sufficient 
data  from  the  chemical  industry. 
Congress  acknowledged  that  EPA  needs 
sufficient  data  to  accurately  assess  the 
risk  potential  of  individual  chemicals. 
Based  on  this  congressional  intent,  the 
Agency  has  concluded  that  it  is 
inappropriate  to  exempt  a  company 
from  section  8(a)  reporting  requirements 
if  the  firm  produces  a  subject  chemical 
in  substantial  quantities.  High  volume 
chemical  production  reflects  a  greater 
potential  for  environmental  release. 
Production  data  therefore  would  be 
valuable  to  EPA  as  a  measure  of 
chemical  exposure  risk. 

The  Agency  has  structured  the 
exemption  standards  to  balance  the 
need  for  risk-related  information  with 
the  need  to  minimize  the  reporting  and 
recordkeeping  burden  on  small 
manufacturers.  While  each  standard 
contains  a  measure  of  a  company's 
available  resources,  the  first  standard 
also  contains  a  criterion  which 
measures  chemical  production  volume 
and  thereby  reflects  EPA's  information 
needs. 

EPA  also  has  the  authority  to  change 
the  general  exemption  standards 
contained  in  this  rule  in  appropriate 
cases  when  Agency  access  to  necessary 
information  is  blocked  by  the 
exemption.  The  Agency  therefore  will  be 
able  to  gain  access  to  information  on  the 
production  activities  of  the  smallest 
manufacturers,  if  necessary  for  effective 
risk  assessment.  However,  when 
changing  the  general  exemption 
standards  for  a  specific  rule,  EPA  must 
follow  full  notice  and  comment 
rulemaking  procedures  with  regard  to 
the  amended  standards. 

EPA  has  an  additional  objective  for 
the  general  exemption  standards.  The 


Federal  Ragiater  /  Vol.  49.  No.  223  /  Friday.  November  16,  1984  /  Rules  and  ReguIatJoM        45427 


standards  should  not  prevent  section 
8(a)  rules  from  providing  information 
representative  of  firms  of  different  sizes. 
Large  and  small  firms  have  varying 
amounts  of  capital  available,  and 
therefore  may  utilize  different 
production  processes,  techniques,  and 
equipment.  Different  methods  of 
production  may  cause  the  potential  for 
chemical  exposure  to  vary  among  large 
and  smaU  firms.  It  is  important  for  the 
Agency  to  be  able  to  monitor  these 
differences.  In  order  to  ensure  that  EPA 
will  receive  representative  section  8(c) 
data,  the  parameters  of  the  exemption 
standards  have  been  structured  to  allow 
the  Agency  to  obtain  production,  use, 
and  exposure  data  from  some  small 
firms. 

A  final  requirement  for  the  standards 
is  that  they  be  easily  analyzed  and 
applied  by  both  industry  and  the 
Agency.  EPA  has  selected  exemption 
criteria  that  represent  readily  available 
data.  These  data  enable  identification  of 
companies  which  would  be  likely  to 
qualify  for  an  exemption.  The  standards 
can  also  be  easily  enforced,  because  the 
selected  criteria  will  enable  EPA  to 
monitor  compliance  with  the  exemption. 

rv.  PossiUe  Chaose  in  the  Scope  of  the 

Rule 

As  noted  in  Unit  I.B.,  above,  during 
the  time  since  this  rule  was  proposed 
the  Agency  has  considered  and  rejected 
a  reduction  In  the  scope  of  the  general 
exemption  standards  contained  in  the 
proposed  rule.  This  decision  is  based  on 
recent  EPA  evaluation  of  the  relative 
impact  of  the  exemption  standards  set 
forth  in  this  rule  on  the  Agency's  ability 
to  gather  section  8(a)  data  fi'om 
manufacturers  of  different  types  of 
chemicals. 

EPA  considered  making  the  standards 
applicable  only  to  manufacturers  of 
chemical  substances  which  were 
reported  for  the  initial  TSCA  Inventory 
or  the  revised  Inventory,  and  not  to 
manufacturers  of  chemicals  that  are  new 
or  have  been  subject  to  premanufacture 
notification.  TYne  Agency  thought  that 
the  general  exemption  standards  could 
possibly  hinder  EPA's  ability  to  gather 
production  data  on  new  or  recently 
commercialized  chemicals,  and  thus 
make  it  difficult  for  the  Agency  to 
monitor  the  activities  of  relatively  small 
firms  that  produce  such  chemicals.  In 
view  of  this  conoera  the  EPA 
considered  developing  separate,  more 
stringent  exemption  standards  for  small 
manufacturers  of  new  or  recently 
commercialized  chemicals. 

However,  after  reviewing  this  option 
the  Agency  determined  that  a  single  set 
of  exemption  standards  will  not  prevent 
the  Agency  from  meeting  its  information 


needs  with  section  8(a)  rules,  regardless 
of  the  type  of  chemicak  involved.  The 
economic  data  supporting  this  decision 
are  contained  in  the  public  record  for 
this  rule.  EPA  therefore  is  promulgating 
this  rule  as  it  was  proposed,  with 
general  exemption  standards  applix»ble 
to  manufacturers  of  all  chemical 
substances,  old  and  new. 

V.  Hie  fexempdon  Standaidii 

EPA  is  establishing  general  exemption 
standards  that  will  be  applicable  to  all 
future  section  8(a)  rules,  with  limited 
exceptions.  Industry  representatives 
have  expressed  their  preference  for 
exenqjtion  criteria  that  are  easily 
understood  and  predictable  from  rule  to 
rule.  Commenters  on  the  proposed  rule 
approved  of  EPA's  plan  to  establish  a 
set  of  general  standards  that  will  clearly 
indicate  the  exemption  status  of 
individual  companies,  and  thereby 
provide  predictability  to  those 
companies  for  their  long  range  planning. 
General  exemption  standards  also  will 
decrease  administrative  costs  to  EPA  by 
enabling  the  Agency  to  avoid 
establishing  new  standards  for  each  « 
rule. 

This  role  contains  two  baseline 
exemption  standards,  the  first  of  which 
contains  two  parameters,  or  criteria  for 
exemption.  The  second  standard 
consists  of  a  single  exemption  criterion. 

A.  Structure  of  the  First  Standard 

The  structure  of  the  two-parameter 
exemption  standard  remains  unchanged 
from  the  proposed  rule.  The  parameters 
are  total  annual  plant  site  production 
volume  per  chemical  and  total  annual 
company  sales  (the  latter  including  total 
sales  of  the  parent  company  or 
subsidiary(ies),  if  any).  Manufacturers 
are  required  to  meet  both  parameters  in 
order  to  qualify  for  an  exemption  from 
reporting  requirements  under  this 
standard. 

Plant  site  production  volume  is  an 
"information"  parameter  that  makes  the 
first  exemption  standard  sensitive  to 
chemical  exposure  potential.  Industry 
representatives  have  expressed  their 
recognition  of  EPA's  need  for 
information  under  TSCA  section  6(a). 
and  production  volume  enables  the 
exemption  standard  to  reflect  those 
information  needs.  The  Agency  did 
consider  a  number  of  other  parameters 
during  the  development  of  the  proposed 
rule,  including:  total  annual  company 
profit,  total  company  assets,  total 
annual  company  sales,  annual  chemical 
sales,  total  number  of  company 
employees,  and  market  share  per 
chemical.  Of  all  parameters  considered 
by  EPA.  production  volume  was  judged 
to  best  approximate  exposure  potential. 


The  Agency's  rationale  in  selecting  this 
information  parameter  is  set  forth  in 
greater  deta^  in  the  preamble  to  the 
proposed  rule. 

EPA  has  also  included  a  total  annual 
sales  criterion  in  the  first  exemption 
standard  as  a  *Yesouroe"  parameter. 
This  additional  parameter  ensures  that 
the  standard  wilt  be  an  accurate 
indicator  of  the  financial  resources 
available  to  a  manufacturer  for 
compliance  with  reporting  and 
recordkeeping  requirements. 

EPA's  economic  analysis  indicated 
that  an  exemption  standard  containing 
production  volume  and  total  sales 
parameters,  with  manufacturers 

3 quired  to  meet  bodi  parameters  in 
der  to  qualify  for  an  exemption  from 
reporting  requirements,  will  best  enable 
EPA  to  meet  its  objectives  for  the  small 
manufacturer  exemption.  The  Agency 
would  not  receive  sufficient  information 
for  its  regulatory  purposes  from  a 
reporting  rule  containing  an  exemption 
standard  with  a  single  "resource" 
criterion,  because  a  rule  with  such  a 
standard  would  not  be  sensitive  to  the 
exposure  potential  of  some  high 
production  volume  plant  sites.  The  value 
of  the  "resource"  parameter  would  have 
to  be  set  low  enough  for  EPA  to  obtain 
an  adequate  amount  of  plant  site  data, 
thereby  preventing  some  relatively  small 
firms  from  qualifying  for  an  exemption. 
However,  a  two-parameter  standard 
will  ensure  that  future  section  8(a)  rules 
will  provide  EPA  with  sufficient 
information  on  the  chemicals  subject  to 
those  rules,  while  targeting  the 
exemption  toward  firms  with  the  fewest 
available  resources. 

A  majority  of  the  commenters  on  the 
proposed  rule  approved  of  the  structure 
and  criteria  of  the  two-parameter 
standard.  Although  EPA  specifically 
requested  comment  on  the  possible  use 
of  employee  number  as  a  measure  of 
company  size,  only  one  comment  on 
employee  number  was  received;  that 
commenter  advised  against  using 
employee  number  in  the  first  exemption 
standard.  Nevertheless,  several 
commenters  did  object  to  the  exemption 
parameters  chosen  by  EPA  for  the  first 
standard,  stating  that  production  volume 
and  total  sales  criteria  are  inadequate 
measures  of  chemical  exposure  potential 
and  a  company's  available  resources. 
The  only  alternative  parameters 
suggested  in  the  public  comments  were 
total  annual  chemical  sales  and  market 
share  per  chemical. 

EPA  maintains  that  neither  chemical 
sales  nor  market  share  is  an  adequate 
substitute  for  the  chosen  parameters.  A 
parameter  that  measures  only  chemical 
sales  would  not  reflect  a  diversified 
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firm's  full  financial  capabilities,  because 
chemical  sales  may  be  only  a  small  part 
of  the  total  revenue  a  company  receives 
from  sale  of  all  products.  Thus,  a 
chemical  sales  criterion  would  not 
always  be  an  accurate  measure  of  a 
firm's  ability  to  handle  a  reporting 
burden. 

In  addition,  chemical  sales  revenue  is 
not  regularly  reported  as  a  separate  line 
item  in  a  company's  financial 
statements  unless  chemical  sales  are  a 
major  part  of  a  firm's  business.  For 
many  companies,  chemical  sales  are  not 
the  primary  product  line.  These 
companies  and  EPA  may  have 
considerable  dl^iculty  in  determining 
the  amount  of  total  annual  chemical 
sales.  A  total  sales  parameter  is 
therefore  preferable  as  a  "resource" 
parameter,  in  terms  of  both  accuracy 
and  practicality. 

Market  share  is  also  an  impractical 
exemption  criterion,  for  two  reasons. 
First,  market  share  is  a  less  accurate 
"information"  parameter  than 
production  volume.  Market  share  is  a 
relative  measure  of  exposure  potential, 
rather  than  an  absolute  measure.  It  is 
possible  that  a  firm  with  a  large  share  of 
a  small  market  for  a  particular  chemical 
may  present  less  potential  for  exposure 
than  a  firm  with  a  small  share  of  the 
total  industry  production  of  a  large 
volume  chemical.  There  is  less  potential 
for  such  inaccuracy  with  the  production 
volume  parameter. 

EPA  has  also  concluded  that  market 
share  is  often  dii^cult  to  determine  and. 
as  an  exemption  criterion,  would  be 
difiicult  for  EPA  to  enforce.  While  many 
firms  may  be  able  to  calculate  their 
share  of  the  market  for  their  products,  it 
is  unlikely  that  all  chemical 
manufacturers  will  be  able  to  do  so. 
Furthermore,  EPA  and  individual 
chemical  firms  may  not  have  access  to 
the  proprietary  data  needed  to  judge 
market  share  accurately. 

B.  Parameter  Values  in  the  First 
Standard 

In  selecting  parameter  values,  EPA 
has  defined  "small"  in  terms  of  company 
resources  and  Agency  information 
needs. 

EPA  recognizes  that  general 
exemption  standards  by  their  very 
nature  are  likely  to  prevent  the  Agency 
from  obtaining  information  on  some 
chemicals  subject  to  section  8(a)  rules; 
certain  subject  chemicals  may  be 
produced  solely  by  manufacturers  that 
qualify  as  small  firms,  thereby 
preventing  the  Agency  from  receiving 
any  reports  on  those  chemicals. 
Although  EPA  intends  to  exempt  as 
many  small  manufacturers  as  possible 
from  future  reporting  requirements,  the 


Agency  also  has  sought  to  limit  the 
nimiber  of  xero-report  chemicals  by 
establishing  a  ceiling  for  the  range  of 
acceptable  parameter  values — a  level 
beyond  which  the  amount  of  information 
lost  becomes  too  great  for  effective  risk 
assessment. 

EPA  has  determined  that  the 
maximum  acceptable  percentage  of 
zero-report  chemicals  is  10  percent,  and 
has  assigned  values  to  the  exemption 
parameters  which  will  cause  the  Agency 
to  lose  information  on  no  more  than  10 
percent  of  all  chemicals  subject  to  future 
section  8(a)  rules.  (In  specific  cases 
involving  section  8(a]  rules  for 
chemicals  for  which  no  reports  will  be 
received,  EPA  will  have  to  determine 
whether  its  information  needs  warrant  a 
rule-specific  change  in  the  exemption 
standards.)  EPA's  rationale  in  making 
this  determination  of  allowable 
information  loss  is  described  in  greater 
detail  in  the  preamble  of  the  proposed 
rule  (47  FR  27209),  ard  remains 
unchanged  here.  Although  EPA 
specifically  requested  public  comment 
on  this  point,  the  Agency  did  not  receive 
any  adverse  comments. 

The  exemption  standards  in  this  rule 
also  will  maximize  the  number  of 
individual  manufacturing  plant  sites 
(locations)  reporting  under  the 
exemption  standards,  in  order  to 
monitor  the  different  production 
processes  and  techniques  utilized  by 
different  sized  firms. 

Commenters  on  the  proposed  rule  did 
not  express  any  objection  to  the  value 
assigned  to  the  production  volimie 
parameter  45,400  kilograms  (100,000 
pounds)  per  chemical  per  plant  site.  This 
amount  of  production  represents  a  cut- 
off point  beyond  which  EPA  regards 
exposure  potential  (and  Agency 
information  needs]  as  significant. 

The  major  point  of  concern  among 
commenters  was  the  $30  million  value 
assigned  to  the  total  sales  parameters  of 
the  first  exemption  standard.  Several 
commenters  stated  that  this  proposed 
value  should  be  increased  in  the  final 
rule,  in  order  that  the  parameter  refiect 
the  effects  of  inflation  since  1980,  the 
year  of  the  Proposed  Rule  Related 
Notice  for  the  exemption  rule.  These 
commenters  stated  that,  because  of 
inflation,  the  $30  million  figure  now 
represents  a  smaller  chemical  firm  than 
it  did  in  1980.  The  sales  parameter  is 
therefore  too  low  to  identify  accurately 
the  type  of  small  firm  that  EPA  seeks  to 
exempt.  The  commenters  suggested  that 
a  sales  parameter  value  of  $40  million 
would  refiect  the  impact  of  inflation  on 
both  sales  revenue  and  reporting  costs. 

EPA  also  recognizes  that  inflation  will 
have  an  ongoing  impact  on  the  ability  of 
the  sales  parameter  to  accurately  reflect 


a  company's  financial  resources.  The 
Agency  therefore  has  changed  the  value 
of  the  total  annual  sales  parameter  in 
the  final  rule  to  $40  million.  This 
adjusted  sales  figure  will  more 
accurately  reflect  a  small 
manufacturer's  current  ability  to  comply 
with  reporting  requirements. 

EPA  calculated  the  $40  million  figure 
using  the  BLS  Producer  Price  Index  for 
Chemicals  and  Allied  Products.  This 
Index  was  mentioned  in  the  preamble  to 
the  proposed  rule.  Commenters  on  the 
proposal  generally  agreed  that  this 
Index  accurately  measures  the  impact  oi 
inflation  within  the  chemical  industry. 
The  Index  reflects  a  cumulative 
inflationary  increase  of  approximately 
30  percent  during  the  past  three  years. 
Thus,  $30  million  in  1979  dollars 
translates  to  an  approximate  value  of 
$40  million  in  1983. 

C.  The  Second  Exemption  Standard     ■ 

The  final  small  manufacturer 
exemption  contains  a  second  standard 
that  is  independent  of  the  first,  but  that 
also  utilizes  a  total  annual  sales 
criterion.  The  purpose  of  this  standard  is 
to  ensure  that  there  will  be  no  reporting 
burden  on  the  manufacturers  with  the 
smallest  available  financial  and 
personnel  resources.  The  value  assigned 
to  this  standard  in  the  final  rule  is  $4 
million.  $1  million  more  than  was 
originally  proposed.  As  %vith  the  first 
exemption  standard,  this  adjustment 
was  made  to  account  for  inflation,  using 
the  BLS  Producer  Price  Index. 

D.  Combined  Impact  of  the  Two 
Exemption  Standards 

In  proposing  the  small  manufacturer 
exemption  standards,  EPA  used  an  ■ 
economic  support  analysis,  contained  in 
the  public  record,  to  demonstrate  the 
probable  impact  of  the  sales  figures 
contained  in  the  standards.  Agency 
analysts  have  since  reviewed  the 
existing  economic  data,  and  have 
determined  that  adjustment  of  the  sales 
criteria  for  inflation  will  not  significantly 
alter  the  anticipated  impact  of  the 
exemption  standards. 

Thus,  the  two  standards  together  will 
exempt  approximately  36  percent  of  all 
chemical  manufact\uing  firms  subject  to 
section  8(a]  rules.  The  two  standards 
will  exempt  approximately  12  percent  of 
the  total  number  of  manufacturing  sites 
from  reporting  and  recordkeeping 
requirements.  The  total  reporting  and 
recordkeeping  cost  to  the  chemical 
industry  will  be  reduced  by 
approximately  15  percent. 

The  final  exemption  standards  will 
enable  EPA  to  achieve  its  purpose  of 
defining  "small"  within  the  constraints 
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of  Agency  information  requirements.  In 
addition  to  the  fact  that  100  percent  of 
all  firms  with  less  than  $4  million  in 
sales  will  be  exempt,  the  economic 
analysis  indicates  that  the  standards 
will  also  exempt  over  62  percent  of  firms 
vnth  less  than  $40,million  in  sales.  The 
analysis  further  indicates  that  the 
impact  of  the  exemption  will  be 
concentrated  among  smaller  firms. 

With  regard  to  the  potential 
information  loss,  the  Agency  can  expect 
to  lose  information  on  approximately  10 
percent  of  all  existing  chemicals  that  are 
subject  to  future  section  8(a)  reporting 
requirements.  These  zero-report 
chemicals  would  be  concentrated 
primarily  in  the  low-  and  mid-production 
volume  range.  As  previously  described, 
this  projected  amount  of  information 
loss  represents  the  maximum  amount 
that  the  Agency  has  determined  it  can 
afford  to  lose  and  still  be  capable  of 
effective  chemical  risk  assessment. 

In  cases  where  the  Agency  believes 
that  the  exemption  standards  will 
prevent  it  from  obtaining  adequate 
information  on  chemicals  of  particular 
concern,  EPA  may  use  rulemaking 
procedures  to  change  the  standards  to 
obtain  more  data.  Such  changes  would 
be  applicable  to  individual  rules  only 
and  would  be  subject  to  public 
comment.  They  are  not  expected  to  be 
necessary  on  a  regular  basis. 

EPA  has  also  determined  that  the 
general  exemption  standards  will  reduce 
by  approximately  15  percent  the  total 
number  of  chemical  reports  that  the 
Agency  would  have  received  had  there 
been  no  exemption.  The  overall 
percentage  of  reports  lost  will  probably 
be  somewhat  less  than  15  percent, 
because  in  certain  cases  the  Agency 
may  change  the  exemption  standards  to 
obtain  more  data  on  particular 
chemicals. 

Two  commenters  claimed  that  the 
exemption  standards  did  not  contain 
criteria  that  would  be  sensitive  to  the 
varying  risks  posed  by  chemicals  with 
different  levels  of  toxicity.  In  developing 
the  standards  contained  in  this  rule, 
EPA  found  it  difficult  to  identify  a  single 
set  of  quantitative  exemption  criteria 
that  would  reflect  chemical  toxicity.  The 
Agency  therefore  chose  the  more  easily 
measured  criteria  of  total  annual  sales 
and  plant  site  production  volume. 
However,  despite  the  use  of  these  non- 
toxicity  criteria,  EPA  anticipates  that 
section  8(a)  reporting  rules  will  provide 
sufficient  information  for  effective  risk 
assessment.  As  noted  above,  EPA  has 
structured  the  exemption  standards  to 
minimize  the  Agency's  information  loss. 
EPA  expects  to  receive  adequate 
information  for  risk  assessment 
purposes,  including  health  and 


environmental  effects  data,  from  larger 
firms  and  plant  sites  that  do  not  qualify 
for  the  exemption.  Moreover,  the 
Agency  can  change  the  general 
exemption  standards,  by  rule,  if  its 
information  needs  warrant  such  action. 

EPA  therefore  has  concluded  that  it 
need  not  create  exemption  standards 
that  are  sensitive  to  toxicity  risk,  as  long 
as  EPA  is  able  to  use  section  8(a)  rules 
to  obtain  the  data  it  needs  for  effective 
risk  assessment;  the  current  exemption 
standards  would  not  adversely  affect 
the  Agency's  chemical  assessment 
activities. 

E.  Indexing  the  Sales  Values 

Several  commenters  suggested  that 
the  rule  be  amended  to  include  an 
automatic  annual  inflation  adjustment 
for  both  sales  criteria.  An  automatic 
adjustment  provision  would  ensure  that 
the  sales  criteria  will  continue  to  reflect 
the  current  desired  impact  of  the 
exemption,  despite  changing  economic 
conditions. 

An  adjustment  of  the  sales  value  may 
not  be  necessary  on  an  annual  basis, 
particularly  if  no  new  section  8(a)  rules 
are  promulgated  during  a  given  year  or 
the  rate  of  inflation  is  relatively  low.  In 
addition,  each  automatic  adjustment 
would  require  preparation  of  a  Federal 
Register  notice,  which  in  turn  would 
require  an  annual  expenditure  of 
Agency  resources.  By  maintaining 
discretionary  authority  to  adjust  the 
sales  figures  for  inflation  as  necessary, 
whenever  a  new  reporting  rule  (with 
exemption)  is  promulgated,  EPA  will 
minimize  the  additional  administrative 
burden  while  ensuring  that  the 
exemption  standards  continue  to  reflect 
current  economic  conditions. 

Thus,  in  the  final  rule  the  Agency 
retains  discretionary  authority  to  adjust 
the  sales  figures,  as  necessary,  to 
account  for  inflation.  Adjustments  will 
be  made  only  when  a  new  reporting  rule 
is  being  promulgated  and  a  significant 
amount  of  inflation  has  occurred  since 
the  most  recent  previous  adjustment  of 
the  exemption  values.  In  view  of  the 
effects  of  inflation  since  1980,  EPA  will 
regard  a  20  percent  or  greater  increase 
in  the  BLS  Iht>ducer  Price  Index  as  a 
"significant"  inflationary  increase. 

VI.  Judicial  Review 

Judicial  review  of  this  final  rule  may 
be  available  under  section  19  of  TSCA 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  or  for  the 
circuit  in  which  the  person  seeking 
review  resides  or  has  its  principal  place 
of  business.  To  provide  all  interested 
persons  an  equal  opportunity  to  file  a 
timely  petition  for  judicial  review  and  to 
avoid  so  called  "races  to  the 


courthouse,"  EPA  is  promulgating  this 
rule  for  purposes  of  judicial  review  two 
weeks  after  publication  in  the  Federal 
Renter,  as  reflected  in  the  "DATES" 
Unit  of  this  notice.  The  effective  date  of 
this  rule  has,  in  turn,  been  calculated 
from  the  promulgation  date. 

VII.  Rulemaking  Record 

The  documents  listed  below  constitute 
the  administrative  record  for  this  rule 
(docket  number  OPTS-«)01lC).  All 
documents,  including  the  index  to  this 
public  record,  are  available  to  the  public 
in  the  OPTS  Reading  Room,  8:00  a.m.  to 
4:00  p.m.  weekdays,  except  legal 
holidays  (Rm.  E-107,  401  M  St.,  SW.. 
Washington,  D.C.  20460).  This  record 
includes  basic  information  considered 
by  the  Agency  in  developing  the  final 
rule.  The  record  includes  the  following 
categories  of  information,  which  are 
more  specifically  described  in  the  TSCA 
Small  Manufacturer  Exemption  Rule 
Index  to  the  Public  Record: 

1.  The  Proposed  Rule-Related  Notice 
(45  FR  66180  (October  6. 1980)). 

2.  Written  comments  received  in 
response  to  the  Proposed  Rule-Related 
Notice. 

3.  The  Proposed  Rule  (47  FR  27206 
(June  ^,  1982)). 

4.  Written  comments  received  in 
response  to  the  Proposed  Rule. 

5.  Minutes  of  all  meetings  between 
EPA  personnel  and  persons  outside  the 
Agency  pertaining  to  the  development  of 
this  rule. 

6.  Records  of  all  communications 
between  EPA  personnel  and  persons 
outside  the  Agency  pertaining  to  the 
development  of  this  rule. 

7.  Inter-  and  intra-agency  memoranda 
and  communications  which  are 
specifically  noted  in  the  index  of  the 
record  for  this  rule. 

8.  The  independent  contractor 
analysis  of  the  TSCA  section  8(a)  small 
manufacturer  exemption,  plus  any  other 
economic  data  generated  in  support  of 
this  rule. 

9.  Any  comments  received  from  the 
Office  of  Management  and  Budget 
during  its  review  of  the  rule  regarding 
compliance  with  the  Paperwork 
Reduction  Act  or  Executive  Order  12291. 

EPA  requests  that,  between  the  date 
of  this  notice  and  the  effective  date  of 
this  rule,  persons  identify  any  perceived 
errors  or  omissions  in  the  record. 

Vni.  Regulatory  Assessment 
Requirranents 

A.  Executive  Order  12291 

"  Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
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tequitcnanU  of  a  Seyilateiy  ka|Mct 
Aaalyiit  This  regaUtioD  is  not  a  Kinjor 
lulc 

TUa  final  rale  cnntaiag  exemptkui 
standarda  aad  is  iateiuled  to  reduce 
rasulatoiy  ^'""^p^n"*'*  costs  to  certain 
small  chemical  mannfarturent  tmder 
future  rules.  EPA  wiD  analyze  the 
impact  of  the  npsrtmf  audi 
lecordkeepinf  rules  that  contain  tkese 
standards  as  each  of  those  rules  is 
praised.  The  exeiaption  standards  by 
their  natutre  will  not  adversely  affect 
employment,  productivity,  investment. 
or  innovation,  and  wiH  not  have  a 
significant  adverse  effect  on 
cooiiMttTtioo. 

Tliis  regulation  was  submitted  to  the 
Office  of  Management  and  Bud^t  for 
review  as  required  by  Executive  Ordv 
12291. 

B.  Regulatory  Flexibility  Act 

EPA  has  developed  this  final  rule  in 
accoroance  witn  the  requiieuiciits  of  uie 
Regulatory  Plexibflrty  Act.  5  U.S.C.  801 
et  9eq.  The  Act  requires  the 
Administrator  to  establish  efficient, 
flexible  regulsitoTy  ptooedves  which 
have  a  miamal  economic  impact  on 
small  businesses.  While  imposing  do 
direct  eoononic  faarden  on  tnafl 
businesses,  this  rule  will  reduce  the 
impact  •£  TSCA  section  8(a)  reporting 
and  recordkeeping  rakes  on  sauill 
rbfimtcal  manuiacturers  by  clearly 
ideotilying  chesoical  manufacturers  who 
qualify  for  a  section  8(a)  exenptioo. 

This  preamble  and  its  underlying 
analysis  should  be  viewed  in 
combination  as  a  Regulatory  Flexibility 
Analysis  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  The  preaiable 
contains  a  discussion  of  the  legal  basis, 
purpose,  and  content  of  this  rule.  The 
preamble  also  contains  a  discussion  of 
relevant  issues  and  comments  received, 
as  well  as  a  siunmary  of  the  projected 
impact  of  the  exemption  standards.  The 
economic  analysis  performed  by  EPA's 
independent  contractor  compared  the 
impacts  of  various  alternative 
exemption  standards  considered  by 
EPA  That  analysis  is  contained  in  the 
public  record  for  this  rule. 

As  required  by  the  Regulatory 
Flexibility  Act,  EPA  has  sohcited  and 
evaluated  the  comments  and 
sn^estions  of  all  interested  persons. 
These  comments  are  contained  in  the 
pnWrc  record  for  this  rule.  EPA  has  also 
received  comments  on  this  rale  from  the 
Chief  Counsel  for  Advocacy  of  the  Snail 
Business  Administration,  as  required  by 
section  8(a)(3)(B)  of  TSCA. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980, 
44  U.SjC.  3501  et  Beq^  authorizes  the 


Oiiactar  of  Uie  Office  <if  M  aa  aflftmwnt 
and  Budfet  to  review  cartain 
infonaatioB  requests  by  Federal 
agencies.  The  saaall  mamifactmar 
exeaptioB  standarda,  while  aasaciated 
with  the  iaf  DtBMtian  caUecti<m 
sequkemeoto  of  TSCA  sertiaa  8|^  do 
not  tkaaiaelves  reqaite  the  MbaHSsioR 
af  iafnnantiaa  The  fiaal  nde  is  therefore 
aot  sabiect  la  the  requirements  af  tfia 
Paperwork  Redoctioa  Act  It  will, 
however,  aooompUah  the  objectives  of 
the  Act.  The  exemption  wiU  redace  the 
regulatory  faanlcB  on  certain  saaaM 
businesses  to  a  minimum  levd  srinch  is 
consistent  with  Agency  information 
needs. 

(Sec.  8(a](3)fB).  Pub.  L  94-409,  SO  Stat.  2027. 
(15  U.S.C.  ZB07(aI(31(B)M 

Liat  af  Suh)ects  ia  48  CFR  Part  7M 

Environmental  protection,  Hazardous 
substances.  Chemicals,  Recordkeeping 
and  reporting  requirements. 

Dated:  November  6. 1984. 
Williaai  D.  BuckriihwM. 
Admiaistftitar. 

PART  704-4AMENOEO] 

Therefore,  Part  704  of  Chapter  I  of  40 
CFR  is  amended  as  follows: 

1.  In  f  704.3,  by  adding  para^apha  (a), 
(d),  (k)  through  (m).  (o),  and  (q)  through 
(s)  to  read  as  follows: 


CQBtreUed  by  a  forei^  or  doakeatic 
^reat  ooEipany. 

(re)  "taimpt  cuBipauy"  ia  a  orm^wny 
that  oania  or  oreitralt  aaather  oampaay. 


9  704.3    DeflnKlan*. 


(a)  "Annual" 
fiscal  year. 


the  cwporate 


(d)  llDmestic"  means  within  the 
geographic  boundaries  of  the  50  United 
States,  including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam,  the 
Canal  Zone,  American  Samoa,  the 
Northern  Mariana  islands,  and  any 
other  territory  or  poesession  of  the 

United  States. 

***** 

(k)  "Manufacturer"  means  a  person 
who  imports,  produces,  or  manufactures 
a  chemical  substance.  A  person  who 
extracts  a  component  chemical 
substance  from  a  previously  existing 
chemical  substance  or  a  complex 
combination  of  substances  is  a 
maDufacturer  of  that  component 
chemical  substance. 

(1)  "Own  or  control"  nteans  ownership 
of  SO  percent  or  more  of  a  company's 
voting  stock  or  other  equity  rights,  or  the 
power  to  control  the  management  and 
policies  of  that  company.  A  company 
may  own  or  control  one  or  more  plant 
sites.  A  company  may  be  owned  or 


(0)  TroducfioQ  volume"  means  (be 
quantity  of  a  chemical  substance  which 
is  produced  by  a  manufacturer,  as 
measured  in  kilograms  or  pounds. 

(q)  "She"  means  a  contignoaa 
piupaety  imst.  Property  divided  ooly  by  a 
pakific  ng^-at-wuf  ahaH  be  oaasidered 
one  site.  Tbere  may  be  aaire  thaa  on^ 

plant  oa  a  sinflke  site. 

(r)  "Small  mannf ac  tui er "  means  a 
manufacturer  (or  importer)  tfiat  meets 
either  of  the  standards  set  forth  below. 
SmaR  manufacturers  should  read  the 
introductory  praragraph  of  §  7t)4.5  and 
paragraph  (d)  of  t  7TM.5  to  obtain 
complete  information  on  the  TSCA 
section  >(a)  small  manufacturer 
exen4>tion. 

(1)  First  standard.  A  manufacturer  of 
a  chemical  substance  is  amaO  if  its  total 
annual  sales,  when  combined  with  those 
of  its  piarent  company  (if  any),  are  laaa 
than  $40  million.  However,  if  the  (uunial 
production  volume  of  a  particular 
chemical  substance  at  any  individaai 
site  owned  or  controUed  by  the 
manufacturer  is  ^eatar  than  4&,4a0 
kilograBM  (1604XX)  pounda).  the 
Bkanufacturer  shall  aot  qaalify  as  small 
for  purposes  of  reporting  on  the 
prodaction  of  that  dienbcal  tabatance  at 
that  site,  unless  the  manufacturer 
qualifies  as  small  under  paragraph  (r)(2) 
of  this  section. 

(2)  Second  standard.  A  manufacturer 
of  a  chemical  substance  is  small  if  fts 
total  annual  sales,  when  combined  with 
those  of  its  parent  compeny  (if  any),  are 
less  than  $4  million,  regardless  of  the 
quantity  of  chemicals  produced  by  that 
mairaractorer. 

(3)  Inflation  index.  EPA  shall  make 
use  of  the  Producer  Price  Index  for 
Chemicals  and  Allied  Products,  as 
compiled  by  the  U.S.  Bureau  of  Labor 
Statistics,  for  purposes  of  determining 
the  need  to  adjust  the  total  annual  sales 
values  and  for  determining  new  sales 
values  when  adjustments  are  made.  EPA 
may  adjust  the  total  annual  sales  values 
whenever  the  Agency  deems  it 
necessary  to  do  so,  provided  that  the 
Producer  Price  Index  for  Chemicals  and 
Allied  Products  has  changed  more  than 
20  percent  since  either  the  most  recent 
previous  change  in  sales  values  or  the 
date  of  promulgation  of  this  rule, 
whichever  is  later.  EPA  shall  provide 
Federal  Ref^stor  notincation  when 
changing  the  total  annual  sales  values. 
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(s)  "Total  annual  sales"  means  the 
total  annual  revenue  (in  dollars) 
generated  by  the  sale  of  all  products  of  a 
company.  Total  annual  sales  must 
include  the  total  annual  sales  revenue  of 
all  sites  owned  or  controlled  by  that 
company,  and  the  total  annual  sales 
revenue  of  that  company's  foreign  or 
domestic  parent  company,  if  any. 

2.  By  revising  the  introductory  text 
and  adding  paragraph  (d)  to  S  704.5  of 
Subpart  A  to  read  as  follows: 

§  704.S    Examptiona. 

Persons  described  in  this  section  are 
exempt  from  all  rules  promulgated  under 
the  authority  of  section  8(a)  after 
December  31, 1984,  unless  otherwise 
provided  by  rule;  this  provision  is 
superseded  by  section  8(a)  rules 
containing  specific  exemptions  that 
differ  from  those  described  in  this 
section.  Manufacturers  who  are  subject 
to  reporting  requirements  in  Part  704  of 
40  CFR  should  examine  those 
requirements  to  determine  whether  the 
exemptions  contained  in  this  section 
apply.  Additionally,  paragraph  (d)  of 
this  section  contains  a  specific 
exception  to  the  small  manufacturer 
exemption  standards. 
***** 

(d)  Persons  who  are  small 
manufacturers  of  certain  chemical 
substances.  Persons  who  qualify  as 
small  manufacturers  as  defined  in 
paragraph  (r)  of  S  704.3. 
Notwithstanding  this  exemption,  the 
Administrator  may,  for  any  rule 
promulgated  under  section  8(a),  require 
reporting  or  recordkeeping  from  any 
small  manufacturer  of  a  chemical 
substance  that  is  subject  to  a  rule 
proposed  or  promulgated  under  TSCA 
section  4,  5(b)(4),  or  6,  or  is  subject  to  an 
order  in  effect  under  TSCA  section  5(e), 
or  is  the  subject  of  relief  that  has  been 
granted  imder  a  civil  action  brought 
under  TSCA  section  5  or  7. 

IFF  Doc  S4-30113  Filed  11-15-M:  S:45  un] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  400  and  441 

Early  and  Periodic  Screening, 
Diagnosis,  and  Treatment  (EPSDT) 
Program 

Correction 

In  FR  Doc.  84-28545  beginning  on  page 
43654  in  the  issue  of  Wednesday, 


October  31, 1984,  make  the  following 
corrections: 

1.  On  page  43654,  second  column, 
fifteen  lines  above  "U.  Proposed  Rule", 
"or"  should  have  read  "oT'. 

2.  On  page  4366a  second  column,  in 
the  first  "Response",  third  line,  "to" 
should  have  read  "and".  Also,  in  the 
eleventh  line,  insert  the  word  "are" 
before  the  word  "for". 

3.  On  page  43663,  second  column,  last 
paragraph,  third  Une,  "to"  should  have 
read  "too". 

4.  On  the  same  page,  third  column,  in 
the  second  "Response",  three  lines  from 
the  bottom,  "described"  should  have 
read  "describe". 

5.  On  page  43664,  first  column,  eight 
lines  from  the  bottom,  "neceessary" 
should  have  read  "necessary". 

9441.56    [Corractad] 

6.  On  page  43666,  in  9  441.56(b)(1). 
second  column,  12th  line,  "relative" 
should  have  read  "relating". 

miXMO  CODE  1S06-«1-a 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[Docket  No.  21006;  FCC  S4-516] 

Adding  Frequency  Channeling 
Requirements  and  Reetrictlone  and 
Requiring  Monitoring  for  Signal 
Leakage  From  Cable  Television 
Systems 

aoency:  Federal  Communications 

Conmiission. 

action:  Final  rule. 

summary:  In  finalizing  a  long 
outstanding  proceeding,  the  Commission 
has  amended  its  rules  to  prevent  cable 
television  signal  interference  to 
aeronautical  communication  and 
navigation  radio  systems.  Before  cable 
television  systems  can  operate  on 
frequencies  allocated  for  aeronautical 
radio,  they  must  meet  frequency  offset, 
monitoring  and  cumulative  signal 
leakage  requirements.  This  will  ensure 
the  safety  of  life  while  allowing 
maximum  possible  use  of  J)roadband 
cable  systems. 

DATE  Effective  December  17, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Bernard  Gorden,  Mass  Media  Bureau, 
(202)  632-9660,  and  Freda  Lippert 
Thyden,  Mass  Media  Bureau,  (202)  632- 
7792. 
SUPFLEMENTARY  INFORMATION:  . 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 


Second  Report  and  Order 

In  the  matter  of  amendment  of  Part  78  of 
the  Commission's  Rules  to  Add  Frequency 
Channelling  Requirements  and  Restrictions 
and  to  Require  Monitoring  for  Signal  Leakage 
From  Cable  Television  Systems  (Docket  No. 
21006). 

Adopted:  October  26, 1964. 

Released:  November  9, 1964. 

By  the  Commission. 

Intioduction 

1.  We  have  before  us  the  Further 
Notice  of  Proposed  Rulemaking,  76 
F.C.C.  2d  311  (1980),  in  this  proceeding 
proposing  revision  of  Commission  Rules 
(99  76.610-76.613)  adopted  in  the  first 
Report  and  Order.  65  F.C.C.  2d  813 
(1977),  in  this  docket.  These  regulations 
were  enacted  to  ensure  that  cable 
television  (CATV)  systems  not  cause 
harmful  interference  to  the  operation  of 
aeronautical  and  marine  radio  services 
and  yet  allow  maximum  possible  use  of 
broadband  cable  systems, 

2.  Cable  TV  systems  are  not  generally 
considered  to  be  sources  of  interference 
to  over-the-air  radio  services  because 
their  signals  are  conveyed  within  a 
closed  cable.  However,  interference  can 
occur  if  signal  leakage  of  sufficient 

'  magnitude  occurs  due  to  poor 
construction  of.  or  damage  to,  a  system's 
coaxial  cables.  In  the  beginning  of  the 
cable  television  industry's  development, 
cable  systems  used  only  VHF  television 
fi^quencies  that  could  be  received 
directly  by  conventional  television 
receivers  (54-72  MHz,  76-88  MHz  and 
174-216  MHz).  When  cable  operators 
foresaw  the  need  for  additional  channel 
capacity,  they  began  to  operate  on 
frequencies  generally  referred  to  as 
"nudband"  (108-174  MHz)  and 
"superband"  (216  to  400  MHz).  These 
frequencies  are  used  over-the-air  by 
other  radio  services  including 
aeronautical,  marine,  and  emergency 
radio  services.  Excessive  radiation 
leakage  from  cable  systems  operating  on 
frequencies  in  the  "midband"  and 
"superband"  can  cause  interference  to 
over-the-air  radio  communications  on 
frequencies  in  these  safety  and 
emergency  services.* 

Background 

3.  On  July  27. 1977,  the  Commission 
adopted  the  first  Report  and  Order, 
providing  an  interim  solution  to  cable 

'usage  of  aeronautical  radio  frequencies. 
It  prohibited  use  of  any  frequency 
within  100  kilohertz  (kHz)  of  emergency 


■  The  frequency  band*  at  imim  in  thii  proceeding 
which  are  allocated  for  aeronautical  uae  are  ias-136 
MHz.  and  225-400  MHz.  ai  well  ai  the  aeronautical 
and  marine  emergency  frequendei  121.S  MHz,  1S6S 
'  MHz.  and  243  MHz. 


/  Voi.  <a  N».  233  y  Fndajt.  Norember  M^  IM*  /  KuIct  — d  KajBttwnt 
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frequency  1214  KOk  or  wHimm  Ift  kMc  of 
emecgency  frequencies  156^  MHz  and 
ZtiJO  MHz  and  implemented  the 
{allowing:  (1)  Cable  frequaacy  oQaels  of 
SO  kHz  or  Borc  from  aviation  iwvigation 
faa^wBBcies  and  ia  tMii^  t<]ft-UB  Md 
328.6-335.4  MHz  within  111  kiloraetos 
(60  nautical  niks)  «f  aay  fmrtaan  of  the 
cable  system;  (2)  caUe  fra^uaacy  offsets 
of  100  kHz  or  more  fraat  aviatua 
frequencies  used  in  bands  118-136  MHz, 
225-32ae  MHz  and  335.4-400  hfHz 
within  111  Ulometets  of  any  portion  of 
the  cable  sjratem:  {39  refolar  moattoring 
af  oiy  caUe  stjmtem  osing  midband  ar 
a^pe^aad  faa^oencies  for  si^al 
laakafe  saaioai  on  at  ieaat  aa  anmtal 
basis;  (4)  noMficaten  and  o&aet 
twqaiiiimnn>B  appbcaUe  ta  all  cable 
systeas  opaiatiBf  ia  these  radio 
freqaaaqr  baads  antfa  peak  power  levels 
eqtMl  to  or  greater  tban  1B~*  watts;  *and 
(S)  stufnnsiwi  er  leimination  of 
aparaliBaa  in  freqianicy  bands  by  any 
cable  system  caaaing  kaimfnl 
iBtorference  to  eiaei^eBcy  over-die-«ir 
ladto  services. 

4.  Subsequent  to  cdease  of  the  Report 
and  Order,  the  Caauniaaioa  commenced 
a  study  to  ilili  imiiii  bow  the  public 
couU  be  asauied  that  harmful 
interfereace  to  aeronautical  and  marine 
emergeacy  radio  services  woald  aot 
ocoiv  from  cable  television  operatians. 
To  sseist  ia  this  task,  it  chartered  the 
Advisory  Cammittee  on  Cable  Si^mI 
Leakage  which  {Hovided  a<^nce  oa  the 
condact  ol  the  study,  evaluated  the 
lesulta,  and  aathored  a  report  which 
recoBBieBded  a  new  regulatory 
approach  for  the  ComsBiasioB.* 

5.  On  November  1.  igc^9.  the  Final 
Report  of  the  Advisory  Committee  oa 
Cable  Sigaal  Leakage  [Adviaoty  Report) 
was  releaaed.  The  Committee  cfmcladed 
that  it  is  possible  to  predict  by  ^ouad- 
based  measurement  techniques,  whether 
a  cable  system  will  produce  fields  that 
could  cause  iaterfeteace  to  aeronautical 
ra^  servicee.and,  based  upon  this 
conduaion.  advooated  a  new  regulatory 
approach  far  die  Caamisston.  This 
approach  consisted  cA  the  following 
elements:  (1)  "GraadSathering"  existing 
systems  under  a  modified  version  of 


'By  an  Order.  85  FCC.  2d  397  (1881).  the 
ConuniMion  madifiad  tha  aatificatJon  proeaditre  by 
pnmding  that  cmble  (jrstenu  could  not  operate  in 
aeroBflvticii  pseM  hwwie  untn  ■fvpfuvul  mo  been 
rmifidtA  hy  th»  C— iMiiw  PonMr^.  cabte 
ayelaa*  wwly  had  to  gravida  aatifioatiaD  SO  dayi 
prior  to  uae  of  a  be<)uency  in  theae  bands. 

'Active  participaiita  in  this  itudy  included  (he 
rEUejal  AvTatroa  AdiuiiiiaUation.  the  Nations! 
Cable  Television  Aisociation.  the  Ntalional 
TalaeaaBMHieaiiaai  ^ti  Infonatioa 

I  wt  Ihi  rnpartiiiiiH  wt  PiaMw  i 
■Mat*  af  tiM  cable  titeviuan  iMtasky  and 
piiaafc  aeiaUuu  ialMeata  a*  weil  aa  Ihe 
Comraisaion. 


I  iiialiag  nikis  fnf  s  prrinrt  nf*i  tn  Iff 
years  to  permit  cable  system 
impcaaaBeals  in  the  nnnrmi  course  of 
rebaflding;  (2)  adoption  of  a  new  set  of 
rules  based  on  proof  that  caUe  system 
leakage  is  below  a  specified  threshold 
and  aHowmg  cable  systems  meeting  this 
CTnene,  by  impieRientation  of  enner 
airspace  or  gfuwid-based 
measurements,  to  use  any  frequencies 
desired  {witfi  a  very  few  minor 
restrictions);  (5]  increasing  the 
permissible  level  of  individual  cable 
leakage  sources;  and  (4)  retention  of 
Conunisaion  authority  to  terminate  a 
cable  system  operation  if  harmful 
interference  occurs,  regardless  of 
whether  leakage  criteria  are  met 

6.  On  March  24, 1930,  the  CommMsion 
issued  a  Further  Notice  of  Proposed 
Rule  Making  (Further  Notice^  inviting 
comments  en  the  Advieory  Committee's 
technical  cendusiene  and 
recommendations.*  In  targe  measure,  (he 
Commission's  proposed  dwngBS  to  the 
rules  paralleled  or  swpplomontod 
recommendations  of  the  advisory 
Committee.*  In  response  to  the  Further 
Notice,  the  Commission  received  initial 
or  reply  comments  from  over  twenty- 
five  different  parties  including  cable 
television  operators,  a  cable  televisian 
manufacturer,  cable  engineering 
consulting  fiiius,  a  cable  television  trade 
association,  private  aviation  interests 
represented  by  aeronautical  service  or 
trade  associations,  a  commercial 
frequency  and  spectral  monitoring  firm, 
amatetu-  radio  operators,  as  well  as 
other  federal  governmental  agendea.* 
Many  of  these  parties  also  responded  to 
uie  Public  Notice  of  March  12, 1981, 
inviting  ad^tieaal  comments  on  tfte 
geiiei  al  feasibifity  ofTieqaeiity  uffsets. 


'The  initiai  and  rapiy  camiBent  perioda  waw 
orifinaUy  April  25. 198a  and  May  12. 198a 
respectively,  but  by  Order,  adopted  April  22, 1080, 
were  eAtendeO  to  )ane  25.  tSSS.  and  July  10, 1980, 
raapadiaa^ 

*Baae«aa  laaaha  af  tbe  naaaaeh  projact  indicated 
a  low  patanaal  for  interference  to  naaritime  radio 
aarvices.  na  tiilea  aacapt  those  celatiog  to 
emergency  frequency  156.8  MHz  were  proposed  in 
this  area. 

•We  Bfe  denying  Ihe  requeat  suhoiitled  by 
Southern  California  Frequency  Cooedinating 
CotnmitUw  far  an  exteoaiua  of  time  since  it  fails  to 
conform  with  the  guidelines  of  {  1.46  of  the  Rules. 

^f^  ensvre  ell  hitefevted  partiev  a  fu)l  and  fair 
oppertnatty  to  paetiUpate  in  thia  proceeding,  by 
public  BOtice  (#07S47)  dated  March  IZ  19S1,  wa 
iouitad  ad<ritional  caounants  on  new  infnnnatiaa 
placed  in  (he  docket  and,  additionaHy,  by  public 
notice  (#003310)  dated  September  11, 1981.  we 
advised  iniaiaatail  panoaa  ta  file  taaaaaiti  by 
September  IB,  1981.  We  accepted  all  comments  and 
reply  nomaMiite  filed  prior  ta  Saptembar  18, 19S1.  as 
timely  Tiled.  Comments  submitted  after  that  date 
shall  be  treated  as  informal  aufaanaaians. 


7.  There  was  considerable  discussion 
by  commenters  on  the  degree  and  nature 
of  risks  posed  by  cable  interfereace  on 
frequencies  ia  use  by  the  aeronautical 
radio  service.  Incidents  of  cable  signal 
leakage  detection  were  also  discussed. 
These  matters  are  germane  to  the 
question  of  whether  cable  operators 
should  be  permitted,  as  generally 
recommended  by  die  Advisory 
Committee,  to  operate  wi^out 
restriction  on  any  frequency  in 
aeronautical  radio  service  baads.  Aside 
from  the  Advisory  Report,  neither  cable 
nor  aviation  interests  cite  or  refy  on  any 
studies  or  research  not  previously 
considered  by  the  Conunission. 

8.  Aviation  interests  maiataia  that 
there  have  been  at  ieaat  three 
docuraented  iaatonces  of  cable 
interfercBce.*  proving  that  the  present 
rules  are  not  adequate.  They  iurther 
state  that  all  available  engineering 
studies  ta  date  fail  to  provide  student 
evidence  to  show  that  withoat  frequency 
offsets  cable  systems  can  operate  and 
not  caase  interference  in  the 
aeronautical  bands.  While  the  Federal 
Awatian  Adaaiaistration  (FAA) 
recommends  strengthening  existing 
rules.  Aeronautical  Radio,  Inc.,  and  Air 
Transportation  Association  (ARINC/ 
ATA)  are  convinced  that  the  only 
meaningful  solution  to  the  problem  is  to 
prohibit  cable  use  of  aeronautical 
frequencies  comp>letdy. 

8.  On  the  odier  hand,  cable  interests 
contend  that  the  number  of  incidents  of 
interference  in  the  aeronaoticiHl  radto 
band  is  exceedingly  small,  espedally 
considering  that  there  are  more  titan 
4,100  cable  systems  covering  over  laoOO 
conuntmities.  Indeed,  some  c^le 
interests  maintain  that  even  ia  the  few 
reported  incidents  that  did  oocstr,  no 
harmful  or  serious  interference  to 
aeronautical  radio  transmission 
occurred.  For  example,  Warner  Amex 
Cable  Conununications,  Inc.  states  that 
not  a  single  case  of  "hannful" 
interference  has  been  documented  and 
that  even  in  the  worst  case  which  has 
occurred  to  date,  no  documentation 
exists  to  show  (hat  actual 
commimications  were  disrupted.  In 
addition,  cable  interests  maintain  that 
the  cable  industry's  record  over  the 
years  is  coraaaadable  especiaUy  when 
considered  with  records  of  other 
services  and  that,  on  balcmce,  cable 


operators  have  been  diligent  in 
complying  with  the  rules.* 

Discussion 

Reported  Incidents  of  Interference 

10.  In  the  first  Report  and  Order,  we 
noted  that  cable  signal  leakage  can 
cause  "harmful  interference,"  but 
believed  the  probability  of  actual 
disruption  of  aeronautical 
communications  services  was  remote. 
We  believed  there  were  two  principal 
ways  by  which  cable  interference  could 
occur:  (1)  By  gross  neglect  of  signal 
leakage  problems  in  the  cable  system, 
leading  to  a  large  number  of  leakage 
sources,  or  (2)  by  the  occurrence  of  one 
or  more  complete  breaks  in  the  outer 
conductor  of  the  cable  itself.  At  that 
time  we  knew  of  only  one  such  case  of 
interference.  This  documented  incidence 
of  interference,  which  occurred  in 
Harrisburg,  Pennsylvania,  in  April,  1976, 
resulted  from  a  radiating  signal  from  a 
cable  system  owned  by  Sammons 
Communications  of  Pennsylvania.  The 
signal  caused  unwanted  noise  in  aircraft 
receivers  by  the  opening  of  squelch 
circuits. 

11.  There  have  since  been  four  more 
reported  incidents  of  cable  signal 
leakage  into  aeronautical  radio 
frequencies.  The  second  additional 
incident  occurred  in  September,  1978, 
near  Hagerstown.  Maryland,  during  the 
course  of  field  work  conducted  by 
Advisory  Committee  members.  In  this 
case,  the  interference  signal  was  traced 
to  a  cable  system,  owned  by  Antietam 
Cable  TV,  which  had  in  operation  a 
signal  pilot  carrier  on  the  same 
frequency  as  the  aircraft  navigation 
opera  lion.'" 

12.  The  third  reported  incident 
involved  a  pilot  carrier  signal  on  a  cable 
system,  owned  by  Oxnard  Cablevision 
in  Oxnard,  California.  In  October,  1978, 
the  FAA  notified  the  Commission  that. 
for  several  weeks,  aircraft  had  been 
intermittently  receiving  interference  to 
communications  between  aircraft  and 
the  air  traffic  control  center.  Because 
this  was  a  possible  hazard  to  safety  of 


life  and  property  the  Commission  issued 
a  cease  operations  order  pursuant  to 
Rule  §  76.613(c).  Subsequent  monitoring 
and  investigation  revealed  that  the 
cable  operator  had  failed  to  file  the 
required  notification  of  prospective  use 
of  frequency  in  accordance  with  Rule 
S  76.610.  Additionally,  the  cable  system 
had  signal  leakage  at  a  number  of 
locations  in  excess  of  limits  specified  in 
§  76.605(a)(12)  of  the  Commission's 
Rules." 

13.  The  fourth  reported  case  occurred 
near  Wilmington,  North  Carolina,  and 
was  traced  to  a  cable  system  owned  by 
Coastal  Cable  Company  which  operated 
in  North  Myrtle  Beach,  South  Carolina. 
In  April,  1979,  the  FAA  notified  the 
Commission  that  incoming  aircraft  were 
experiencing  interference  on  a 
frequency  used  by  aircraft  on  landing 
approach  to  the  Wilmington  Airport. 
Investigation  revealed  that  a  cable 
system  in  North  Myrtle  Beach  was 
operating  a  pilot  carrier  signal  on  118.25 
MHz  for  controlling  the  gain  of  the 
system's  amplifiers.  Subsequent  testing 
confirmed  that  the  cable  system  was  the 
source  of  the  interference.  '*The  cable 
operator  subsequently  changed  the  pilot 
frequency  to  118.137  MHz  in  accordance 
with  §  76.610(b)  of  the  Rules. 

14.  The  fifth  and  most  serious  incident 
of  cable  signal  leakage  into  aeronautical 
radio  bands  involved  a  cable  system  in 
Flint,  Michigan,  owned  by  Comcast 
Cablevision  Corporation.  During  the 
months  of  August  and  September,  1980. 
aircraft  flying  in  the  vicinity  of  Flint 
were  repeatedly  experiencing 
interference  on  frequency  133.25  MHz 
when  attempting  to  communicate  with 
the  air  tiaffic  control  center  in  Oberlin, 
Ohio.  It  was  discovered  that  the  sources 
of  the  interference  were  annular  cracks 
in  the  outer  sheathing  of  a  cable  line  on 
the  cable  system.'* The  leakage  source 


'There  are  currently  five  documentad  caaea  of 
cable  TV  interference  to  aeronautical  radio  systems, 
as  discussed  later  in  this  Report.  While  there  waa 
some  debate  over  what  constituted  ioterfeience,  the 
Farther  Notice,  at  the  firtie  of  tti  rvieaae.  made 
general  ufuiaane  ta  "thrae  caaea." 


*In  support  of  that  contention,  the  National  Cable 
Television  Association  (NCT.A)  provided  slaiistiual 
information,  garnered  from  FCC  Reports  of 
Interference  Complaints  Received  (compiled  on  a 
periodic  basia  by  the  Field  Operations  Bureaul.  to 
show  that  cable  television  ranks  low  as  a  cauae  uf 
interference  to  aeronautical  frequencies,  wherPHS. 
aviation  ranks  high  as  a  source  nf  interference  lo  its 
own  radio  services  Further  reference  to  all  parlies' 
comments  will  appear  in  the  Discussion  Secuon  of 
this  document. 

'"The  Commission  did  not  institute  any  forfeiture 
or  other  formal  enforcement  action  against  Ihe  cable 
operator  becauaa  the  cable  operator  had  voluntarily 
consented  to  be  a  participant  in  the  research 
program,  and  had  readily  complied  with  the 
Advisory  Committee's  request  to  change  from  the 
frequancy  ■"  um. 


"Subsequently,  the  operator  of  Ihe  system  was 
issued  a  notice  of  apparent  liability  for  forfaiture  in 
Ihe  amount  of  $1,500  for  violation  of  (  TS.eiOfb)  of 
the  Rules.  In  Memorandum  Opinion  and  Order  re 
Oxnard  Cablevision  (Mimeo  No.  20594)  (released 
August  24, 1979).  the  operator  was  assessed  the  full 
amount  on  the  basis  that  the  failure  to  report  its 
inianded  use  of  a  frequency  within  the  lOS-138  MHz 
blind  frusiraled  critical  Commission  effor'.s  to  avoid 
precisely  ihe  kind  of  potentially  dangerous 
interference  lo  aeronautical  uses  which  occurred  in 
this  case.  It  was  further  stated  that  where  such 
crucial  regulatory  objectives  as  tbe  safety  of  life  and 
property  in  the  air  arc  served,- the  Commission's 
Rules  must  be  strictly  enforced  and  compliance 
strongly  encouraged  by  substantial  penalties  for 
\  lulalioiis. 

"In  its  reply  comments  to  Ihe  Further  .\otice. 
NCTA  stales  that  signal  leakage  in  the  Carolina 
case  was  minimal  and  that  the  interference  was  not 
the  product  of  direct  cable  signal  leakage.  Instead,  it 
suggests  that  the  interference  may  have  resulted 
from  radiating  elements  al  the  calile  headend  tower 

"  Inspection  of  the  cable  showed  two  antralar 
cracks  which  might  have  made  the  length  of  outer 


was  repaired  and  no  further  interference 
was  detected. 

15.  A  subsequent  inspection  of  a 
portion  of  the  entire  Flint  cable  plant, 
however,  uncovered  the  existence  of 
several  more  leaks,  each  of  which 
substantially  exceeded  the  20  uV/m  at  3 
meters  standard  of  S  76.605(a)(12).  hi 
addition,  it  was  learned  that  the  cable 
operator  had  not  complied  with  prior 
notification  requirements  for  use  of 
frequency  133.25  MHz  and  four  other 
frequencies  in  the  aeronautical  radio 
service  bands.  Nor  did  the  cable 
operator  stop  using  the  channel  after 
notification  from  the  Commission  of  a 
potential  interference  conflict  from  that 
frequency  usage.  In  reviewing  the 
circumstances  of  this  case,  the 
Commission  stated  that  the  cable 
operator's  actions,  taken  as  a  whole, 
demonstrated  a  shoclcing  disregard  for 
the  safety  of  life,  and  were  so  grave  in 
nature  that  it  imposed  the  maximum 
forfeiture  allowable  by  statute 
($20,000).'* 

16.  We  believe  these  five  cases  dearly 
show  the  potential  dangers  that  exist 
from  uncontrolled  cable  signal  leakage 
and  from  the  failure  of  cable  systems  to 
offset  from  frequencies  in  use  by 
aeronautical  services.  In  each  of  the 
reported  incidents,  cable  operators 
failed  to  observe  the  frequency  offset 
requirements  and  essentially  operated 
on  the  same  frequencies  used  by 
aeronautir.il  radio  services  in  the  area.''^ 

In  each  of  the  cases,  cable  operators 
also  had  signal  leakage  sources  in 
excess  of  the  permissible  limits  of  Rule 
§  76.605{a)(12).  Additionally,  in  each  of 
the  cases  cable  operators  failed  to 
engage  in  regular  and  routine  monitoring 
of  their  systems  pursuant  to  §  76.610(d) 
of  the  Rules.  The  Flint.  Michigan 
incident,  which  occurred  afer  the 
Further  Notice  was  released,  has  caused 
us  to  reevaluate  our  initial  position  on 
the  risks  presented  by  operation  on  the 
same  frequencies  used  by  aeronautical 


sheathing  between  the  two  cracks  act  aa  a  sleeve 
dipole  antenna  resonant  near  frequency  133.25 
MHz. 

"Comcast  Cablevision  Corporation.  86  FCC.  2d 
.i'707(iaBl). 

■•  This  appears  to  l>e  true,  as  well  for  the  incident 
which  occurred  in  tha  vicinity  of  Wilmingttjn.  North 
Carolina,  even  though  there  is  strong  disagreement 
■    between  cable  and  aviation  interests  over  the 
precise  cause  and  location  of  the  interference. 
'•While  the  FAA  suggests  that  the  interference  may 
have  resulted  from  phase  addition  of  leakage 
sources  from  the  cable  system  forming  in  effiect  an 
"endfire  radiation  antenna  pattern."  it  concedes 
that  available  information  is  too  inconclusive  to 
show  the  actual  cause.  The  FAA  does  submit, 
however,  that  the  interference  resulted  directly  from 
the  operation  of  a  cochannel  carrier  in  the  system 
and  could  have  been  avoided  by  frequency 
offsetting. 
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radio  services.  That  incident  pointed  out 
not  only  the  danger  involved  in  co- 
channel  use  of  aeronautical  frequencies, 
but  the  substantial  risk  presented  by  a 
major  break  in  a  cable  system. 
Therefore,  we  are  now  considerably  less 
confident  than  we  were  when  we  issued 
the  Further  Notice  that  cable  operators 
will  diligently  control  signal  leakage  on 
their  systems  or  operate  safely  without 
frequency  offset  requirements." 

17.  Our  concerns  are  not  alleviated  by 
the  cable  industry's  record  of  relatively 
little  interference  to  aeronautical  radio 
services  over  the  last  20  to  30  years.  For 
only  in  recent  years  have  cable 
operators  begun  to  make  use  of  the 
midband  and  superband  channels.  Until 
recently  there  have  been  very  few 
instances  of  simultaneous  use  of  the 
same  frequency  by  cable  systems  and 
nearby  aeronautical  radio  services.  Only 
in  the  last  few  years  has  the  FAA  been 
making  communications  frequency 
assignments  at  50  kH2  (and  more 
recently  at  25  kHz)  intervals  thus, 
placing  aeronautical  radio  services  on 
frequencies  traditionally  used  as  closed    ' 
circuit  carrier  frequencies  for  cable 
television  signals.  We  postulate  that  the 
low  number  of  reported  incidents  of 
interference  attributable  to  cable  might 
well  be  because  cable  television, 
considered  to  be  a  closed  transmission 
medium,  was  never  thought  by  an 
affected  party  to  be  the  source 
generating  the  interference. 

18.  The  cable  industry  has  alleged  that 
its  record  of  compliance  with  our 
interference  rules  is  exemplary. 
However,  the  inspection  program  of  the 
Commission's  Field  Operations  Bureau 
has  discovered  numerous  systems  in 
violatipn  of  the  20*>V/m  standard  of 
Rule  §  76.605{a)(12),  noncompliance  with 
notification  requirements  of  Rule 

§  76.610,  or  violation  of  freqi/fency  oRset 
requirements.  This  indicates  that  many 
cable  operators  have  been  lax  in  their 
-  responsibilities  in  this  area  and  that  the 
cable  industry's  record  of  compliance  is 
questionable.  We  believe  the  record 
supports  strengthening,  not  relaxing,  the 
present  requirements,  especially 
considering  the  potential  for  aviation 
disaster. 

19.  Based  on  the  record  at  this  time, 
we  are  unable  to  conclude  that  cable 
operators  can  be  relied  upon  to  maintain 
their  systems  sufficiently  free  from 


"In  thia  ragard  even  the  previoua  reeearch  of  the 
Adviiory  Committee  caitj  tome  doubt  and 
•kepticiun  over  a  cable  operator')  ability  to  operate 
in  aerounautical  radio  band*  without  offseti 
becauae  of  riaki  presented  by  cable  signal  leakage. 
Technical  Conclusion  (3)  of  the  Advisory  Report,  at 
SB.  states  that  two  of  thirteen  systems  examined 
exhibited  airspace  fields  "which  could  be  expected 
lo  cauae  interference  to  aeronautical  radio 
lecaiven." 


signal  leakage  as  not  to  create  risks  of 
harmful  interference  in  the  aeronautical 
radio  frequency  bands.  Many  have  not 
adequately  complied  with  either  signal 
leakage  standards  or  monitoring 
requirements.  Although  no  new  cases  of 
interference  have  been  reported  during 
the  past  four  years,  as  the  FAA  begins 
upgrading  its  facilities  and  "splitting" 
channels,  conflicts  become  increasingly 
likely.  Until  such  time  as  there  is 
confidence  that  CATV  systems  are 
sufficiently  closed  transmission  facilities 
so  as  to  be  incapable  of  causing  harmful 
interference  to  services  in  these  bands, 
it  is  necessary  to  continue  with  a 
regulatory  solution. 

20.  While  we  wish  to  decrease  the 
potential  for  interference  to  aeronautical 
services  from  cable  television 
operations,  we  believe  that  there  are 
less  drastic  solutions  than  frequency 
prohibitions.  The  Advisory  Committee 
has  recommended  that  cable  systems  be 
allowed  to  operate  in  the  aeronautical 
radio  bands  with  certain  less-imposing 
restrictions  than  the  present  frequency 
offsets.  Limited  frequency  offsets,  basic 
cable  signal  leakage  performance  tests, 
and  monitoring  requirements  constitute 
a  reasonable  accommodation  of  the 
desire  to  prevent  harmful  interference  to 
aeronautical  radio  services  with  our 
intention  of  allowing  maximum  possible 
use  of  broadband  cable  TV  system.  The 
new  rules  will  provide  for  cable 
operation  in  aeronautical  radio  bands 
10&-136  MHz  and  224-400  MHz.  The 
specifics  will  be  discussed  in  the 
following  paragraphs. 

Frequency  Offset  Requirements 

21.  The  record  supports  frequency 
offsets  as  being  necessary  to  ensure  an 
absence  of  harmful  interference  to 
aeronautical  frequencies.  Accordingly, 
the  new  frequency  offset  requirements 
will  be  made  applicable  to  all  cable 
carriers  even  if  the  aeronautical  channel 
to  be  protected  is  not  in  use  locally.  This 
will  provide  assurance  to  cable 
operators  and  aviation  interests  alike 
that  cable  systems  will  not  interfere 
with  aeronautical  transmissions. 
Futhermore,  it  will  bring  a  much  needed 
simplification  to  enforcement  efforts. 
Uniform  offsets  also  will  eliminate  the 
need  for  frequency  clearances. "  In  sum, 
cable  operators  and  aviation  interests 
under  the  new  rules  will  no  longer  need 
to  be  concerned  over  prospective 
conflicts  with  aeronautical  charmel 
usage  as  long  as  the  new  criteria  are 
met. 


"Upon  cable  operators'  compliance  with  the 
current  notification  requirements  of  Rule  7S.S10(b). 
the  Commission  coordinates  the  notified 
frequencies  with  the  FAA. 


22.  Communications  Bands.  In 
aeronautical  communications  bands,  the 
new  rules  will  permit  frequency  offset 
separations  of  12.5  kHz  from 
aeronautical  frequencies  and  specify  a 
frequency  tolerance  of  ±5  kHz. 
Therefore,  cable  carriers  would  always 
be  offset  by  at  least  7.5  kHz  from  any 
aeronautical  radiocommunication 
frequency.  This  change  represents  a 
significant  reduction  from  the  existing 
frequency  offset  requirement  of  100  kHz, 
±25  kHz.  Moreover,  the  FAA  in  its 
comments  indicated  that  heterodyne      » 
beats  above  4  kHz  audio  frequency  are 
cutoff  in  typical  communication 
receivers.  That  is,  beats  of  7.5  kHz 
would  not  be  heard  by  aviation  pilots. 
Even  if  a  receiver  passes  audio  above  4 
kHz  it  should  not  cause  objectionable 
interference.  ; 

23.  Some  of  the  cable  interests 
maintained  that  frequency  offsets  would 
be  extremely  burdensome.  They  argued 
that  the  existing  cable  technology 
providing  for  400  MHz  and  higher 
systems  with  channel  capacities  of  50  or 
more  rely  on  precise  interval  carrier 
frequency  plans  designed  to  reduce  or 
eliminate  distortion  effects  which 
ordinarily  accompany  increased  channel 
loading.  NCTA  states  some  frequency 
plans  presently  employed  by  cable 
operators  consist  of:  (1)  The 
harmonically  related  carrier  plan  (HRC) 
in  which  the  visual  carrier  frequencies 
are  precisely  assigned  to  multiples  of  6 
MHz:  and  (2)  the  incrementally  related 
carrier  plan  (IRC)  in  which  the  carrier 
frequencies  equal  1.25  MHz  plus  some 
integral  multiple  of  6  MHz.  NCTA 
asserts  that  it  is  not  possible  under 
either  plan  to  offest  visual  carrier 
frequencies  without  significantly      , 
degrading  system  performance. 

24.  There  is  evidence  in  this  '■ 
proceeding,  however,  that  shows  that 
cable  operators  employing  HRC  systems 
can  meet  frequency  o^set  requirements 
similar  in  nature  to  those  advocated  by 
the  FAA  in  its  comments  without  too 
much  difficulty  and  without  having  to 
abandon  considerable  portions  of  cable 
bandwidth.  For  example,  the  comments 
of  I.  Switzer  from  Cable  America,  Inc.. 
suggest  that  cable  operators  using  HRC 
systems  can  meet  the  12.5  kHz  standard. 
Under  this  proposal,  Switzer  indicates 
that  there  would  be  minimal  shifts  of 
visual  and  aural  carrier  frequencies. 
Switzer  adds  that  the  "heterodyne 
above  audio"  principle  proposed  is  one 
already  in  use  by  the  FAA,  ARINC,  and 
foreign  authorities  in  the  operation  of 
networks  of  aeronautical  transmitters  on 
the  same  nominal  frequency. 

25.  The  principal  which  Switzer 
advances  in  this  proceeding  involves 
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offsetting  the  6  MHz  master  oscillator. 
Because  precise  control  of  the  master 
oscillator  affects  precise  control  of  all 
the  visual  frequencies,  the  master 
oscillator  can  be  adjusted  to  give  the 
desired  offset  in  the  aviation  bands  to 
the  accuracy  and  stability,  if  required,  of 
1 X 10  '"  parts  through  use  of  a  rubidiimfi 
oscillator. 

26.  While  there  is  considerable  merit 
in  the  underlying  principle  of  the 
Switzer  proposal,  it  may  have  certain 
limitations.  Although  the  Switzer 
proposal  may  not  pose  a  problem  in 
meeting  12.5  kHz  offset  in  the  118  to  136 
MHz  portion  of  the  communication 
bands,  it  presents  problems  of 
insufficient  offsets  in  the  225-400  MHz 
spectnun.  This  is  because  the  master 
oscillator  frequency  is  not  set  at  exactly 
6  MHz  but  at  a  slightly  different 
frequency  interval.  This  difference  in 
frequency  interval  at  the  higher 
harmonics  of  the  master  oscillator 
causes  the  offset  to  move  either  toward 
the  next  higher  aeronautical  frequency 
or  toward  the  next  lower  aeronautical 
frequency  regardless  of  whether  the 
chosen  oscillator  frequency  is  higher  or 
lower  than  6  MHz.  As  a  result,  in  some 
instances,  the  frequency  separation  at 
the  upper  end  of  the  cable  spectrum  may 
not  be  able  to  meet  a  frequency  offset  of 
12.5  kHz." 

27.  Further  investigation  of  this 
approach  led  to  FAA  development  of  a 
computer  program  capable  of 
determining  whether  an  HRC  system 
with  an  offset  oscillator  would  be  able 
to  meet  required  offsets.  The  program's 
results  showed  that  a  master  oscillator 
set  at  6.0003  MHz  would  provide  a 
minimal  offset  of  6  kHz  up  to  the  HRC's 
61  St  harmonic  (Channel  49).  The  66th 
harmonic  (Channel  54)  would  still  be 
separated  by  5.2  kHz  from  the  nearest 
aeronautical  frequency  of  396.025  MHz. 
In  addition,  the  program  assumed  a 
comb  generator  oscillator  frequency 
accuracy  and  stability  of  ±1  Hz.  In  sum, 
the  program  demonstrated  that  a  cable 
system  employing  HRC  technology 
would  be  able  to  meet  a  frequency  offset 
of  6  kHz  except  for  the  62nd  through 
68th  harmonic  (Channels  50-54).  It 
further  showed  that  ev»n  at  that  66th 
harmonic  (Channel  54),  the  minimum 
frequency  separation  would 


''For  example,  if  we  assume  a  frequency 
separalinn  of  12.5  kHz  from  HRC  Channel  A  (12aOO 
MHz)  such  that  the  frequency  for  Channel  A  is 
120.0125  MHz.  the  fundamental  oscillator  frequency 
will  be  120.0125  MHz  divided  by  20  or  6.000625 
MHz.  The  40th  harmonic  of  this  oscillator  frequency 
will  be  forty  timea  the  frequency  6.000625  or  240JJ25 
MHz.  Thia  frequency,  however,  may  coincide  with  a 
nominal  frequency  asaignad  by  the  Department  of 
Defense  (DOO). 


nevertheless  be  at  least  5.2  kHz. "Thus, 
under  this  program,  only  a  minimal 
number  of  charmels  in  the  aeronautical 
communication  band  woald  be 
precluded  from  use  by  cable  systems 
even  if  the  minimal  offset  of  5.2  kHz 
were  considered  objectionable  in  this 
range  of  the  radio  spectrum.  *• 

28.  While  IRC-type  systems  can  meet 
frequency  offset  requirements  of  the  12.5 
kHz  standard,  evidence  also  shows  that 
HRC-type  systems  can  be  sufficiently 
offset  without  substanbal  readjustment 
or  displacement  of  many  cable  channels 
on  their  systems.  Tlierefore,  the  new 
rules  will  also  accommodate  cable 
systems  employing  HRC  techniques,  as 
an  alternative  method  of  compliance. 
HRC  systems  must  maintain  the  master 
oscillator  frequency  of  the  comb 
generator  at  6.0003  MHz  with  a 
frequency  stability  of  ±1  Hz. 

29.  Some  cable  interests  argued  that 
frequency  offsets  would  pose  serious 
frequency  coordination  problems  for 
cable  operators  who  desire  to  transmit 
digital  data  over  their  systems  and 
would  inhibit  the  growth  of  data 
services  on  cable  systems.  The  rules 
adopted  today  only  restrict  cable 
frequencies  in  the  aeronautical  bands  if 
power  levels  exceed  10~*  watts  in  a  25 
kHz  bandwidth.  Thus,  cable  operation 
on  these  frequencies  at  peak  power 
levels  less  than  10~*  watts,  tuider  rules 
adopted  today,  could  be  used  without 
prior  approval  from  the  Commission. 
Most  of  the  current  data  services  are 
transmitted  at  power  levels  less  than 
10"*  watts.  Therefore,  since  many  cable 
systems  may  be  well  suited  for  the 
purpose  of  carrying  wideband  and  data 
signals,  the  new  rules  may  actually  be 
less  restrictive. 

30.  The  evidence  in  this  proceeding 
suggests  that  cable  systems  of 
conventional  design  or  ones  which  use 
either  HRC  or  IRC  techniques  can 
operate  using  frequency  offsets  without 
considerable  difficulty  or  overwhelming 
costs.  ^'  The  conventional  systems  can 


"Commercial  aeronautical  receivers  have  an 
audio  passband  upper  cutoff  frequency  between 
2.75  kHz  and  3.00  kHz  whereas  general  aviation 
receivers  have  audio  passbands  in  excess  of  4J)0 
kHz.  On  this  point  Malarkey-Taylor  ttatea  that  "the 
Cable  America  proposal  does,  in  fact,  neatly 
interweave  all  of  its  HRC  frequencies  tjetween  all 
possible  aeronautical  assignments;  that  in  all  cases, 
the  co-channel  beat  will  exceed  4  kHz  and  therefore 
will  generally  be  inaudible." 

"Even  though  the  last  five  channels  (Channels 
50-54)  would  have  an  offwl  of  less  than  6  kHz  (5.2 
kHz  being  the  smallest  offset)  from  the  next  higher 
aeronautical  frequency,  we  are  not  aware  of  any 
evidence  in  (he  record  which  would  indicate  that 
these  reduced  offsets,  combined  with  new  stringent 
frequency  tolerances,  would  present  any  problems 
to  assignments  for  DOD  or  other  governmental  use 
in  this  portion  of  the  radio  spectrum. 

"  In  this  regard,  we  received  very  little 
information  on  the  hardahipf  imposed  on  existing 


achieve  frequency  offsets  by  controlling 
the  frequency  stability  of  each  channel 
independently,  as  they  do  today.  HRC 
systems  can  achieve  these  offsets  by 
controlling  the  frequency  of  all  channels 
from  a  single  source — the  harmonic 
comb  generator  oscillator — with  a  very 
high  degree  of  accuracy  and  stability. 

31.  The  record  indicates  that  cost  for 
individual  crystals  to  control  each 
frequency  in  the  aeronautical  band  on  a 
conventional  system  would  be  less  than 
$200  each  and  the  cost  of  a  rubidium  or 
similar  type  crystal  needed  on  an  HRC 
system  to  set  and  maintain  the  master 
oscillator  would  be  in  the  $5,000  range. 
Considering  that  these  are  one-time 
costs  that  can  be  amortized  or 
depreciated  by  cable  operators  over  a 
relatively  short  period  of  time,  the 
benefits  of  frequency  offsetting  clearly 
outweigh  the  costs.  In  addition,  cable 
operators  will  not  have  to  vacate  a 
frequency,  or  perhaps  redesign  the 
technical  parameters  of  their  system,  if 
at  some  time  in  the  future  new 
aeronautical  frequencies  are  put  into 
operation  near  the  system- 

32.  NCTA  claimed  diat  a  frequency 
offset  requirement  in  the  aeronautical 
communication  band  would  constitute 
an  impermissible  channelization  plan.  In 
the  first  Report  and  Order  and  Further 
Notice,  we  postponed  consideration  of  a 
general  standard  frequency  channeling 
plan  which  would  allocate  channels 
throughout  the  cable  spectrum  for 
different  services  and  functions.  We  did 
not  preclude,  however,  the  use  of  a  more 
general  frequency  offset  plan  which 
would  prevent  harmful  interference  to 
the  aeronautical  radio  service.  The  plan 
adopted  herein  is  flexible  and  is  not 
"impermissible." 

33.  Navigation  Bands.  Based  upon  the 
J  Advisory  Report's  recommendation,  we 

are  adopting  frequency  offsets  at  odd 
multiples  of  25  kHz  with  a  frequency 
tolerance  of  ±5  kHz  to  provide  a 
minimum  absolute  offset  of  at  least  20 
kHz  from  any  radionavigation  frequency 
assignment.**  Protection  of  this  nature  is 
necessary  because  radionavigation 
receivers  might  be  more  sensitive  to 
certain  kinds  of  interference  than 
communications  receivers  and  the 
consequences  of  interference  could 
provide  false  guidance  information. 

34.  Cable  interests  opposed  frequency 
offsets  in  these  bands  for  substantially 


systems  in  complying  with  the  present  frequency 
offset  requirements.  The  only  filing  of  a  cable 
operator  which  attempted  to  present  some  tangible 
evidence  of  th<  possible  burdens  that  could  result  to 
individual  systems  was  made  by  Warner  Amex. 

'^  In  the  FuiiiiT  Notice.  Ih«  CommisaioD 
specifically  propoaad  a  frequency  oflact  criterion  for 
radionavigation  bands. 
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the  same  reasons  they  opposed 
Frequency  offsets  in  the  communications 
bands.  Aviation  interests  suggested  that 
the  proposed  frequency  offsets  for  these 
bands  is  the  minimum  amount  of 
protection  that  should  be  provided. 
Although  ARINC/ATA  stated  that  this 
proposal  would  effectively  reduce  by 
one  half  the  protection  provided  by  the 
present  rules,  it  should  prevent  co- 
channel  interference  in  that  the  current 
navigation  band  (108-118  MHz)  uses  50 
kHz  channels.  ARINC/ATA  recommend, 
however,  that  the  geographical  scope  of 
protection  should  be  increased 
significantly  beyond  the  present  111  km 
if  the  adjacent  channel  protection  is 
reduced  to  25  kHz. 

35.  Since  neither  FAA  nor  ARINC/ 
ATA  express  any  significant  opposition 
to  a  reduction  in  channel  frequency 
separation  from  50  kHz  to  25  kHz,  this 
change  will  be  adopted.  Because  the 
new  rules  make  the  frequency  offset 
requirements  applicable  to  all 
assignments  in  both  aeronautical 
radiocommunication  and 
radionavigation  without  regard  for  use, 
there  is  no  need  to  continue  the 
geographic  separation  requirements 
except  for  those  systems  allowed  to 
operate  under  the  existing  rules  on  a 
grandfathered  basis.  Accordingly,  the  25 
kHz  frequency  offset  at  odd  multiples 
with  a  frequency  tolerance  of  ±5  kHz, 
which  will  provide  a  minimum  absolute 
separation  of  20  kHz,  should  provide 
ample  protection. 

Basic  Signal  Leakage  Criteria 

36.  The  establishment  of  basic  signal 
leakage  performance  standards  and 
procedures  is  of  equal  importance  with 
frequency  offset  standards  to  assure 
that  cable  operations  do  not  cause 
harmful  interference  to  aeronautical 
communications.  A  principal  purpose  of 
the  Advisory  Committee's  research  was 
to  determine  the  relationship  between 
cable  television  system  signal  leakage 
and  the  probability  of  interference  to 
aeronautical  radio  services.  The  Advisory 
Committee  found  that  an  acceptable 
correlation  could  be  obtained  between 
ground-based  measurements  and 
airspace  measurements.  It  concluded 
that  this  relationship  was  sufficiently 
understood,  through  a  "Cumulative 
Leakage  Index  "  (CLI),»»  and  that  it  was 
possible  to  determine  with  high 
reliability  whether  a  given  cable  system 
is  su^iciently  free  of  signal  leakage  to 
prevent  airspace  radio  interference. 


Accordingly,  it  recommended  that  the 
Commission  adopt  quantitative  criteria 
for  differentiation  between  acceptable 
and  unacceptable  levels  of  cable  signal 
leakage.  It  further  recommended  that  the 
Commission  allow  those  cable  systems 
which  met  the  quantitative  criteria  to 
operate  within  the  aeronautical  radio 
service  bands.  The  standard,  which  the 
Advisory  Committee  recommends,  is  as 
follows: 

Ttie  basic  leakage  performance  criterion 
should  l>e  that  the  90th  percentile  power 
output  at  the  test  signal  from  an  aircraft 
antenna  such  as  that  used  in  the  research 
reviewed  herein,  at  an  altitude  of  450  meters 
above  the  cable  system,  should  be  less  than 

—  100  dBm  when  the  cable  system  is 
energized  with  an  unmodulated  test  signal 
having  power  equal  to  the  peak  power  of  the 
highest  cable  television  carrier  within  the 
VHF  television  bands. 

37.  We  indicated  that  the  proposed 
rules  would  not  specify  a  90th  percentile 
of  less  than  —100  dBm  at  450  meters 
altitude  especially  in  view  of  the 
Advisory  Committee's  finding  that  direct 
measurement  of  this  standard  was  not 
usually  feasible.  Rather,  specified  values 
would  be  chosen  in  such  a  way  that  the 
expec/e(/ 90th  percentile  power  at  450 
meters  would  be  —100  dBm  or  less. 
Since  neither  the  cable  operator  nor  the 
Commission  would  generally  be  able  to 
make  a  direct  measurement  of  that 
parameter,  rules  were  proposed  which 
would  specify  the  required 
measurements.  We  proposed  that  the 
standard  could  be  met  providing 
evidence,  under  any  one  of  the  following 
methods  (See  the  Advisory  Report  for  a 
complete  discussion  of  these  criteria): 

(a)  10  log  laooo  is  equal  to  or  less  than 

—  7,  prior  to  carriage  of  signals  in  the 
aeronautical  radio  bands  and  at  least 
once  a  year  thereafter; 

(b)  10  log  I.  is  equal  to  or  less  than  64, 
prior  to  carriage  of  signals  in  the 
aeronautical  radio  bands  and  at  least 
once  a  year  thereafter;  or 

(c)  by  measurement  in  the  airspace 
the  equivalent  field  from  cable  signal 
leakage  does  not  exceed  10  microvolts 
per  meter  at  an  altitude  of  450  meters 
above  the  average  terrain  of  the  cable 
system. 

Where  Isooo  and  I.  are  calculated 
leakage  indexes  based  on  ground 
measurements." 


**  For  a  complete  ditcussion  of  the  CXI.  tee  the 
Rnal  Report  of  the  Adviaory  Committee  on  Cable 
Signal  Leakage.  Thii  report  is  available  at  item 
number  PB80-1 19605  from  the  National  Technical 
Information  Service.  5285  Port  Royal  Road. 
Sprtegfield.  Virginia  221S1  Telephone  703/4e7-4esa 


"The  Advisory  Committee  had  also 
recommended  raising  the  individual  leakage  source 
limit  from  20  uV/m  to  100  uV/m.  However,  this  was 
based  on  observations  of  interference  in  the 
airspace.  Since  we  wish  to  maintain  interference 
protection  to  ground  level  receivers,  we  will  retain 
the  20  uV/m  leakage  limit,  as  recently  affirmed  in  a 
Commission  action  pertaining  to  CATV  interference 
on  amateur  radio  frequencies.  See  Memorandum 
Opinion  and  Order  adopted  June  15, 1964.  denying 
RM-4040  from  the  American  Radio  Relay  League. 
Inc. 


38.  Cable  television  interests  generally 
considered  the  proposed  signal  leakage 
criteria  for  cable  systems  acceptable 
and,  accordingly,  agreed  with  the 
criteria  set  forth  in  the  Further  Notice. 
Moreover,  as  pointed  out  by  NCTA, 
improvement  in  cable  technology  has 
further  minimized  the  potential  for 
interference  as  older  systems  are 
replaced  by  newer,  more  refined 
operations  with  superior  system 
integrity. 

39.  Aeronautical  radio  interests  did 
not  specifically  oppose  the  basic  signal 
leakage  criteria  proposal.  The  FAA  did 
state  that  if  frequency  offsets  are  not 
adopted  by  the  Commission,  then  the 
only  acceptable  alternative  would  be  to 
lower  the  cumulative  leakage  level  from 
-100  dBm  to  -125  dBm,  which  would 
require  redefining  the  cumulative 
leakage  criteria.  The  FAA  indicated, 
however,  that  any  redefinition  of  the 
criteria  would  be  impractical.  Since 
there  was  virtually  no  opposition  to  the 
proposed  basic  signal  leakage  criteria 
by  either  cable  interests  or  aeronautical 
interests,  and  it  is  in  the  public  interest 
to  do  so,  we  are  adopting  the  criteria  as 
proposed. 

40.  The  standards,  procedures,  and 
techniques  that  are  used  in  determining 
cable  signal  leakage  performance  are 
extremely  important  to  ensure  that  cable 
signal  emissions  are  within  acceptable 
limits  and  pose  little  or  no  danger  of 
harmful  interference  to  aeronautical 
radio  operations.  The  basic  annual 
signal  leakage  performance  standards 
should  not  be  confused  with  regular  and 
routine  monitoring  and  neither  should 
the  standards,  procedures  and 
techniques  for  the  signal  leakage  tests 
be  confused  with  those  utilized  for 
monitoring.  We  note  that  some  parties, 
in  their  comments,  failed  to  appreciate 
the  distinction  between  the  proposed 
basic  signal  leakage  performance 
standard  and  regular  and  routine 
monitoring  requirements.  The  purposes 
and  objectives  of  the  proposed  two 
separate  sets  of  requirements  are  indeed 
different.  Simply  stated,  the  basic 
annual  signal  leakage  performance 
requirements  are  intended  to  provide 
periodic  assessment  of  a  system; 
whereas  regular  and  routine  monitoring 
requirements  are  intended  to  assure  that 
a  cable  operator  undertakes  responsible 
steps  and  appropriate  procedures  to 
detect  and  correct  signal  leakage 
sources  throughout  the  year. 

41.  Standard  For  Cable  System 
Coverage.  For  the  ground-based  > 
methods,  the  Advisory  Committee 
recommended  that  the  leakage 
measurements  should  be  based  on  a 
sampling  of  at  least  75%  of  the  cable 
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strand  and  include  any  portions  of  the 
cable  system  known  or  expected  by  the 
cable  operator  to  have  less  leakage 
integrity  than  the  average  of  the  system. 
The  FAA  stated  that  as  much  of  the 
system  as  possible  should  be  measured 
with  75%  of  the  system  as  a  minimum. 
And,  if  75%  was  not  accessible,  airborne 
measurements  should  be  made.  In 
calculating  the  cumulative  leakage 
index,  cable  operators  should  be 
required,  according  to  the  FAA,  to 
include  all  detectable  radiation  even  if  it 
is  less  than  the  maximum  level 
allowable  for  individual  leakage 
sources.  ARINC/ATA  also  commented 
that  if  only  75%  of  the  system  is 
examined,  a  major  fault  causing  massive 
emissions  may  be  overlooked. 

42.  NCTA  stated  that  since  alternative 
procedures  for  leakage  can  provide 
acceptable  results,  as  indicated  in  the 
Advisory  Committee  Report,  the  method 
of  measuring  leakage  should  remain 
unspeciHed.  It  agrees  with  the 
Commission's  proposal  that  the  test 
should  be  conducted  in  such  a  manner 
as  to  be  representative  of  the  entire 
cable  plant.  NCTA  believes  that  in  lieu 
of  the  75%  requirement,  a  statistically 
verifiable  test  would  be  more  than 
adequate.  Moreover,  a  non-statistical 
approach  would  entail  a  potentially 
large  measure  of  discrete  measurements 
which  would  be  extremely  burdensome 
to  the  cable  operator.  In  addition,  NCTA 
believes  that  deviations  from  the 
standard  method  should  be  permitted  on 
an  engineering  showing  that  the 
standard  method  does  not  produce 
representative  results.  Further,  the 
collection  of  data  should  list  the 
magnitude  and  location  of  all  leaks 
detected  during  routine  monitoring  over 
a  period  not  to  exceed  one  year  using 
the  measurement  method  prescribed  in 
S  76.609(h)  of  the  Commission's  Rules. 

43.  It  is  not  unreasonable  to  require 
that  75  percent  of  the  cable  plant  be 
examined  if  ground-based 
measurements  are  used.  The  Advisory 
Conunittee  in  their  investigation  of  the 
various  test  procedures  measured 
between  60  and  95  percent  of  each 
system.  We  agree  with  the  Advisory 
Committee  that  ground-based 
measurement  of  signal  leakage,  although 
not  a  trivial  chore,  is  feasible  for  most 
cable  television  operators  who  want  to 
use  aeronautical  radio  frequencies.  If  a 
cable  system  is  so  substantial  in  size 
that  ground  based  measurement  would 
be  difficult,  or  impractical  from  an 
economic  standard,  then  the  airspace 
measurement  method  is  a  practical 
alternative. 

44.  We  also  agree  with  the  Advisory 
Committee  that  the  sampling  should 


include  any  portions  of  the  cable  system 
known  or  expected  by  the  cable 
operator  to  have  less  leakage  integrity 
than  the  average  of  the  system.  In  view 
of  the  evidence  obtained  by  the 
Advisory  Committee  that  older  systems 
are  most  likely  to  cause  interference,  the 
oldest  portions  of  the  system  should  be 
selected  for  inclusion  in  the  75% 
sampling.  If  the  cable  operator  performs 
the  basis  signal  leakage  performance 
measurements  over  75%  of  the  cable 
plant  taking  into  account  the  older 
portions  of  the  system,  there  is  no 
reason  to  require  measurements  for  the 
entire  system  since  the  calculations 
used  in  obtaining  the  CU  include  the 
worst  part  of  the  strand. 

45.  Airspace  measurements  must  be 
used  if  75%  of  the  system  is  not 
accessible  for  the  ground-based 
measurements.  We  agree  with  the 
Advisory  Committee  that  the  use  of 
airborne  measurements  may  be 
especially  important  for  cable  systems 
serving  large  numbers  of  high  rise 
buildings.  In  those  circumstances  where 
a  significant  portion  of  the  cable  plant  is 
installed  in  high  rise  buildings,  airborne 
measurements  should  be  undertaken  in 
lieu  of  ground-based  measurements,  as 
suggested  by  ARINC  and  ATA. 

46.  Alternative  measurement 
techniques,  such  as  a  statistically 
verifiable  approach  suggested  by  NCTA, 
in  lieu  of  the  75  percent  sampling 
standard,  cannot  be  supported  at  this 
time.  The  Advisory  Committee  has 
provided  the  only  authoritative  work  so 
far.  Moreover,  detailed  descriptions  of 
any  alternative  measurement  techniques 
have  not  been  presented.  Such 
information  is  important  for 
consideration  of  alternative  procedures. 
The  new  rules  will,  however,  provide  for 
alternative  methods  if  approved  by  the 
Commission. 

47.  Existing  systems  will  be  required 
to  meet  the  CLI  by  actual  testing.  In 
addition,  the  results  should  be  included 
as  part  of  the  notification  process  before 
operating  under  the  new  rules.  Tests 
must  also  be  performed  at  least  once 
each  year  thereafter.  Routine  monitoring 
will  be  required  irrespective  of  whether 
the  system  is  operating  as  a  new  or 
existing  system. 

48.  In  accordance  with  the  FAA's 
suggestion,  new  systems  will  be 
required  to  do  progressive  cumulative 
leakage  tests  as  construction  progresses. 
Before  any  portion  of  a  cable 
distribution  plant  is  turned  on  with 
carrier  frequencies  in  the  aeronautical 
bands  with  a  peak  power  level  above 
10~*  watts  in  a  25  kHz  bandwidth,  a 
cumulative  leakage  test  shall  be 
performed  on  that  portion  of  the  plant 


The  results  should  be  incorporated  into 
the  overall  cumulative  leakage  index 
which  shall  be  reflective  of  the 
cumulative  leakage  index  for  the  cable 
distribution  plant  in  actual  service.** 
Tests  shall  be  performed  at  least  once  a 
year  thereafter.  All  test  results  should 
be  maintained  by  the  cable  operator  for 
review  upon  Commission  request. 

49.  Test  Carrier  Procedure.  The 
Advisory  Committee  also  stated  in  its 
recommendations  relative  to  both 
ground-based  and  airspace 
measurements  that: 

The  unmodulated  test  carrier  should  be 
within  the  VHF  aeronautical  radio  bands, 
and  at  the  level  of  the  peak  power  of  the 
highest  signal  components  within  the  bands. 

50.  Cable  interests  argued  that 
unmodulated  test  carriers  shoidd  not  be 
required  because  such  carriers,  having 
no  unique  identifying  information 
transmitted  with  them,  are  difficult  to 
detect.  A  modulated  test  signal, 
however,  would  permit  immediate  aural 
recognition  and  identification  of  a  test 
carrier  because  presumably  it  would  not 
be  duplicated  in  the  external 
electromagnetic  environment.  Cable 
interests  also  argued  that  the  proposed 
requirement  of  an  unmodulated  carrier 
would  make  the  presently  used 
measurement  devices  obsolete.  Cable 
interests  contend  that  the  current  used 
measuring  devices  are  equal  or  better  at 
detecting  signal  leakage  than  those 
devices  using  unmodulated  carriers. 
Accordingly,  they  argue  that  use  of 
either  modulated  or  unmodulated  test 
carriers  should  be  allowed.  Aeronautical 
interests  did  not  specifically  address 
this  point. 

51.  To  allow  for  cable  system 
concerns,  the  referenced  test  procedure 
shall  utilize  an  unmodulated  carrier  the 
power  level  of  which  is  equal  to  the 
peak  power  level  of  the  highest  sync 
pulse  or  the  highest  level  of  any  other 
signal  carrier  on  the  cable  system  in  the 
aeronautical  bands.  However,  if  a 
modulated  test  signal  is  used,  the  test 
signal  and  detector  technique  must, 
when  considered  together,  yield  the 
same  result  as  though  an  unmodulated 
test  signal  were  used  in  conjunction 
with  a  detection  technique  which  would 
yield  the  equivalent  RMS  value  of  said 
unmodulated  carrier. 

52.  Calibration:  Air  Space 
Measurements.  The  Advisory 
Committee  recommended  the  use  of 
airborne  measurements.  As  suggested 
by  the  FAA,  the  fmal  rule  will  specify 
that  calibration  shall  be  performed  in 


"The  test  carrier  which  will  ht  used  in  the  feata 
will  be  allowed  providing  the  frequency  it  included 
in  the  notincation. 
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the  city  where  the  leakage 
measurements  are  to  be  taken  and 
within  a  reasonable  period  of  time  prior 
to  the  taking  of  such  measurements.  The 
measurement  system  (including  the 
receiving  antenna)  should  be  calibrated 
against  a  known  field  of  10  microvolts 
per  meter  produced  by  a  well 
characterized  antenna  and  ground 
plane.  The  half  power  bandwidth  of  the 
detector  should  be  25  kHz  or  less. 

53.  Calibration:  Ground-based 
Measurements.  The  Advisory 
Committee  recommended  that 
measurements  upon  which  calculation 
of  baao  or  \m  are  based  must  either  be 
made  with  a  dipole  and  a  field  intensity 
meter  as  described  in  Section  76.e09(h) 
of  Commission's  Rules  or  by  means  of 
another  device  which  is  calibrated  in  a 
realistic  fashion  against  such  dipole  and 
field  intensity  meter. 

54.  NCTA  believes  that  the 
Commission  should  not  mandate  a 
specific  procedure,  but  should  allow 
maximum  flexibihty  subject  to  good 
engineering  practices,  for  new 
measurement  techniques.  It  contends 
that  any  set  procedure  relating  to 
calibration  should  be  performed 
according  to  standard  engineering 
procedures.  Quantitative  measurements 
to  determine  field  strength  of  radio 
frequency  energy  radiated  by  cable 
systems  should  continue  to  be  made  in 
accordance  with  §  76.609(h)  of  the  Rules, 
as  it  has  proven  to  be  effective  while 
allowing  adequate  flexibility.  NCTA 
also  suggests  that  traceable  calibration 
data  should  be  provided  for  the 
instrumentation  used  to  perform  the 
measurements.  In  reply  comments, 
NCTA  further  considered  it 
inappropriate  for  the  Commission  to 
mandate  a  choice  of  leakage  detection 
systems  because  there  is  a  need  for 
maximum  flexibility  to  enable  the 
adoption  of  new  and  better 
measurement  techniques  as  they  arise. 
Otherwise,  it  believes  use  of  innovative 
measurement  deArices  which  might 
provide  more  accurate  measurements 
may  be  restricted. 

55.  Although  the  FAA  does  not  believe 
that  measurement  procedures  should  be 
detailed  in  the  Rules,  it  is  of  the  \iew 
that  the  Commission  should  publish 
descriptions  of  several  different 
acceptable  methods  by  means  of 
Commission  reports  or  public  notices. 
Such  publications  should  state  whether 
the  method  described  is  suitable  for 
individual  or  cumulative  measurements 
or  both.  The  Rules  should  require, 
however,  that  one  of  the  acceptable 
methods  should  be  used.  If  new 
procedures  of  instrumentation  become 
available,  the  Commission  should 


evaluate  the  suitability  of  the 
development  and  issue  a  public  notice  if 
the  method  is  found  to  be  acceptable.  In 
reply  comments,  the  FAA  maintained 
that  its  recommendation  that 
descriptions  of  acceptable  measurement 
techniques  be  published  by  the 
Commission  is  intended  to  maintain 
some  level  of  uniformity  in  the 
measurement  process.  The  FAA  agrees 
with  NCTA  that  good  engineering 
practice  should  be  adhered  to  in  making 
measurements,  but  adds  that  in  matters 
of  commercial  aviation  good  engineering 
practice  often  includes  standards  much 
more  strict  than  in  non-aviation 
engineering  disciplines.  In  addition,  it 
agrees  that  traceable  calibration  data 
for  the  instrumentation  used  in  routine 
monitoring  and  maintenance  should  also 
be  on  file  with  the  Commission.  The 
purpose  of  the  requirement,  according  to 
the  FAA.  is  for  a  simple  look  at  the 
cable  system  to  evaluate  its  year-by- 
year  performance. 

56.  The  Advisory  Committee's 
recommendations  appear  well  based 
and  are  being  adopted.  The  calibration 
method  should  be  in  accordance  with 
good  engineering  standards  if  the 
measurements  are  not  made  with  a 
dipole  and  field  intensify  meter  as 
described  in  5  76.609(h)  of  the  Rules. 
Also,  no  comments  were  received 
objecting  to  our  proposal  to  modify 

§  76.609(h)  to  require  a  separation  of  3 
meters  in  all  cases.  Therefore,  the  Rules 
will  be  so  modified."  We  will  also  adopt 
the  suggestion  by  NCTA  that  traceable 
calibration  data  be  provided  for  the 
instrumentation  used  to  perform  the 
measurement.  Any  cable  system  not 
using  the  dipole  method  of  measurement 
described  in  §  76.609(h)  must  be  able  to 
support  the  procedure  used." 

Cable  System  Power  Levels 

57.  Based  upon  the  Advisory  Report, 
the  Further  Notice  proposed  to  change 
the  cable  system  power  levels,  at  which 
the  aeronautical  restrictions  apply,  from 
10*  watts  to  10"*  watts.  The  Advisory 
Committee  in  its  research  had 
determined  that  aural  signal  carriers  are 
low  power  and  have  a  very  low 
probability  of  causing  interference  even 
under  "worst  case  "  conditions  of  signal 
leakage.  Thus,  these  low  levels  signals 


"This  modification  will  apply  not  only  to  systems 
which  fail  within  the  new  requirements,  but  to 
existing  systems  which  choose  to  operate  under  the 
existinft  rules  on  a  grandfathered  basis. 

"We  note,  for  example,  that  as  pointed  out  in  its 
commenli.  NCTA  has  issued  several  technical 
manuals  or  publications  on  cable  signal  leakage 
("Signal  Leakage  and  Interfereace  Control."  Manual 
No.  741)  and  cable  system  measurements 
("Standards  of  Good  Enginearing  Practices  lor 
Measurements  on  Cable  Television  Systems." 
NCTA  008-^M77). 


could  be  excluded  from  frequency  offset 
requirements.  The  10~*  watts  power 
level  in  a  25  kHz  bandwidth  will  provide 
that  exclusion. 

58.  ARINC/ATA  contends  that  the 
docxunented  cases  of  interference  to 
voice  communications  show  that  the 
proposed  change  in  cable  system  power 
levels  is  not  warranted.  In  particular, 
they  allege  that  the  proposed  changes 
would  increase  a  VOR  receiver's 
susceptibility  to  interference  because 
the  identification  signal  is  aural  and  its 
lower  power  is  more  sensitive  to 
interference.  The  FAA  was  not 
specifically  opposed  to  the  proposed 
changes,  but  recommended  that 
indiscriminate  increases  in  conducted 
power  levels  of  carriers  in  the  air 
communications  bands  be  prohibited. 
NCTA  is  in  total  agreement  with  the 
Advisory  Committee's  recommendation. 
In  response  to  ARINC/ATA's  claims, 
NCTA  states  that  the  sensitivity  of  the 
aural  receiver  portion  of  a  VOR  is 
typically  equal  to  that  of  aural 
conununications  receivers  (  —  100  dBm) 
and,  accordingly,  NCTA  concludes  that 
the  proposed  change  in  threshold  power 
levels  is  not  unreasonable  in  light  of  the 
evidence  found  in  the  Advisory  Report. 

59.  The  Advisory  Committee  found 
that  the  worst  cable  system  signal 
leakage  observed  exhibited  airspace 
fields  about  11  dfi  higher  than 
detectable  by  aeronautical  receivers  and 
that  these  fields  were  not  attributable  to 
aural  carriers  but  to  visual  carriers.  The 
Advisory  Committee  pointed  out  that 
aurdi  carriers  are  13  to  17  decibels  lower 
in  level  than  visual  carriers.  While 
interference,  as  noted  by  ARINC/ATA, 
has  been  caused  to  voice  _ 
communications,  it  has  not  been 
attributed  to  the  aural  carriers  of  any 
cable  system,  but  rather  to  video  signal 
carriers  that  were  operated  on  the  same 
nominal  frequency  as  used  for 
aeronautical  radio.  Therefore,  the 
proposed  change  in  cable  system 
threshold  power  levels  from  10~'  watts 
to  10~*  watts  is  being  adopted.  In 
addition,  we  will  retain  the  threshold 
power  level  of  10"'  watts,  but  not  for 
advance  notification. 

Routine  Monitoring 

60.  Although  in  the  Further  Notice  we 
expressed  reservation  about  specifying 
how  monitoring  should  be  performed  on 
a  cable  system,  it  was  proposed  that 
"routine"  monitoring  should  include  the 
use  of  leakage  detectors  on  at  least  one 
service  vehicle  or  in  one  fourth  of  the 
total  namber  of  vehicles,  or  whichever  it 
larger.  It  was  also  proposed  that  cable 
operators  should  inspect  the  entire  cable 
system  at  least  once  every  three  months. 
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61.  Although  cable  interests  did  not 
generally  oppose  routine  monitoring 
requirements,  they  strongly  urged  the 
Commission  not  to  adopt  rigid,  detailed 
monitoring  procedures  such  as 
specifying  the  number  of  vehicles 
required  to  be  equipped  with  leakage 
detectors.  NCTA  mentioned  that 
alternative  methods  of  monitoring  exist 
within  the  industry  and  that, 
accordingly,  the  Commission  should 
defer  to  recognized  standard 
engineering  practices  on  the  part  of 
cable  operators.  NCTA  did  support  the 
collection  of  data  on  the  magnitude  and 
location  of  all  leaks. 

62.  Keystone  was  strongly  opposed  to 
the  proposed  monitoring  requirements 
that  cable  operators  examine  the  entire 
cable  plant  once  every  three  months  and 
have  leakage  detectors  on  at  least  one 
service  vehicle.  Keystone  estimated  that 
total  cost  of  equipment  for  monitoring 
would  run  approximately  $70,000  for  its 
systems  and  that  work-hours  associated 
with  these  requirements  would 
significantly  increase  the  overall  costs 
of  these  requirements.  Instead,  it 
claimed  that  continual  monitoring  at  the 
headend  of  a  cable  system  through  the 
use  of  crystal-controlled  carriers  having 
a  strict  tolerance  would  be  more 
practical  and  feasible  than  the 
expensive  equipment  and  manpower 
burdens  inherent  in  the  degree  of 
"routine  monitoring"  depicted  by  the 
Commission. 

63.  For  clarification  at  this  juncture, 
once  again  we  note  the  distinction 
between  basic  cable  signal  leakage 
performance  tests  and  monitoring 
requirements.  The  cumulative  leakage 
requirements  are  intended  to  determine 
the  cumulative  signal  leakage  index  of 
the  system  as  a  whole  in  terms  of 
interference  potential  to  aeronautical 
radio  services.  Routine  monitoring 
requirements  are  intended  to  assure  that 
the  cable  operator  checks  the  system 
regularly  for  excessive  leaks  and  makes 
proper  repairs.  Such  monitoring  can  be 
done  by  service  personnel  while 
conducting  service  calls,  installations, 
etc.  The  only  extra  effort  on  the  part  of 
cable  operators  comes  when  leaks  are 
found  and  must  be  repaired.  Such  leak 
repair  programs  should  actually  be  part 
of  the  preventive  maintenance  programs 
that  are  in  place  today. 

64.  Because  many  effective  monitoring 
schemes  for  cable  systems  depend  on 
such  factors  as  system  size  and  age,  it 
would  be  inadvisable  to  prescribe  the 
exact  technical  practices  to  be  followed 
by  cable  operators  in  the  monitoring  and 
maintenance  of  their  systems.  In 
addition,  cable  operators  must  retain 
records  of  the  monitoring  and 


maintenance  procedures  utilized, 
including  the  monitoring  method  and 
equipment  employed  as  well  as  the 
manner  in  which  the  method  is 
consistent  with  recognized  standard 
engineering  practices.  Also,  operators 
must  maintain  logs  which  show  any 
leakage  soiu^es  above  the  individual 
signal  leakage  standard  detected  by  the 
monitoring,  the  magnitude  and  probable 
cause  of  these  leakage  sources,  and  the 
dates  on  which  they  were  corrected. 
Regular  monitoring  of  the  entire  system 
will  be  required  every  three  months. 
Again,  documentation  of  monitoring 
results  should  be  maintained  by  the 
cable  operator  for  review  upon 
Commission  request. 

Grandfathering 

65.  In  the  Further  Notice  we  proposed 
a  transition  period  at  the  end  of  which 
existing  systems  would  be  required  to 
come  into  compliance  with  the  new 
rules.  Although  a  specific  time  period 
was  not  mentioned,  it  was  suggested 
that  this  transition  period  be  as  short  as 
possible,  but  long  enough  to  allow 
existing  operators  to  meet  the  new 
standards  in  the  normal  course  of  their 
rebuilding  programs.  The  Advisory 
Committee  recommended  a  period  of 
five  to  ten  years. 

66.  Cable  interests  favored  a 
transition  period.  NCTA  expressed  a 
preference  for  a  ten  year  period  so  that 
individual  systems  would  be  able  to 
expand  existing  capacity  without  being 
forced  to  make  an  economic  choice 
between  expansion  and  rebuilding  of 
existing  systems.  The  FAA  was  in  favor 
of  a  transition  period  of  between  five 
and  ten  years  in  order  to  provide  an 
orderly  implementation  of  the  rules  by 
all  cable  systems  using  ATC  bands. 

67.  We  find  no  need  for  a  lengthy 
transition  period.  First,  the  present  rules 
already  subject  cable  operators  to 
frequency  offset  requirements  especially 
where  usage  conflicts  with  aeronautical 
radio  services.  Thus,  in  many  instances, 
cable  operators  are  already  accustomed 
to  frequency  offsets.  Second,  and  of 
great  significance,  cable  operators  will 
not  have  to  rebuild  existing  systems 
under  the  newly  revised  rules.^*  Third, 
compliance  with  the  new  rules  should 
not  be  costly  for  most  cable  operators 
because  any  new  costs  will  be  tempered 
by  the  cable  for  most  cable  operator's 
ability  to  amortize  or  depreciate  them 
over  a  relatively  short  period  of  time. 


For  all  of  these  reasons,  we  believe  that 
a  five  year  transition  or  grandfathering 
period  will  adequately  afford  existing 
cable  operators  the  time  they  need  to 
adjust  to  the  changes  under  the  nfew 
rules.  While  we  recognize  genuine  cable 
operator  concern  over  difficulty  that 
might  be  occasioned  in  complying  with 
the  rules,  we  must  meet  our 
responsibility  to  quickly  ensure  the  safe 
operation  of  radio  services  vital  to  the 
protection  of  life.*'  Only  in  documented 
cases  of  extreme  economic  hardship  will 
consideration  be  given  to  extending  the 
transition  period. 

68.  In  a  similar  vein,  we  have  decided 
to  reduce  the  overall  scope  of 
grandfathering  under  the  old  rules  by 
limiting  such  privileges  to  those  requests 
for  cable  usage  of  aeronautical  radio 
frequencies  received  or  authorized  prior 
to  the  adoption  of  this  Report  and 
Order.  Should  usage  of  any  of  the 
authorized  frequencies  by  an 
aeronautical  radio  service  arise  in  the 
vicinity  (generally  within  111  km)  of  the 
cable  system,  the  system  will  forfeit  its 
grandfathering  privileges  to  that 
frequency  and,  absent  a  grant  of  waiver, 
will  not  be  permitted  to  substitute  a 
different  frequency  not  previously 
approved  by  the  Commission.** 

Compliance  And  Enforcement 

69.  As  we  indicated  in  the  Further 
Notice,  the  authority  to  terminate 
operation  of  sources  of  actual 
interference  is  fundamental  to  the 
Commission's  responsibilities.  While 
aviation  interests  agreed  with  this 

statement,  they  were  sharply  critical  of 
the  Commission's  efforts  in  preventing 
nterference  at  the  outset.  The  FAA 


i 


kated  that  not  only  had  the  Commission 
failed  to  establish  an  effective 
monitoring  program  directed  at 
preventing  signal  leakage  problems,  but 
it  appeared  reluctant  to  enforce  its  own 
rules  and  use  its  forfeiture  powers 
except  in  the  most  egregious  instances. 
Accordingly,  aviation  interests  believed 
that  the  Commission  should  increase  its 
enforcement  activities,  such  as 
employing  its  personnel  to  conduct  spot 
checks  and  regular  monitoring  of  signal 
leakage  levels.  On  the  other  hand,  cable 
interests  maintained  that  a  majority  of 
cable  operators  have  complied  with  the 


"  If  compliance  with  the  cumulative  signal 
leakage  standard  had  been  required  as  a  condition 
prior  to  operation  in  the  aeronautical  bands  (with  or 
without  frequency  offset  obligations),  it  is  quite 
possible  that  a  number  of  cable  systems  might  not 
have  been  able  to  meet  this  prerequisite  without 
rebuilding  entire  systems. 

1 


«•  The  waiver  process  Is  suitable  for  the  handling 
of  those  few  individual  cases  where  it  is 
demonstrated  that  substantial  hardship  might  result 

"•We  do  not  believe,  as  suggestged  by  Warner 
Amex,  that  cable  systems  which  have  pre-cleared 
frequencies  should  be  permanently  grandfathered. 
Authorizations  to  cable  operators  to  operate  on 
frequencies  in  the  aeronautical  radio  bands  do  not 
create  any  permanent  rights  of  use.  See  Section 
76.610  of  our  Rules  and  Section  304  of  the 
Communications  Act. 
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rules  and  therefore  needless  regulatory 
overbearance  along  the  lines  suggested 
by  aviation  interests  was  not  needed. 

70.  Compliance  and  enforcement 
programs  are  extremely  important  to 
reduce  and  prevent  interference  &om 
cable  operations  and,  accordingly,  the 
Commission  has  considerably  stepped 
up  its  activities  in  these  areas.  Indeed, 
substantial  monetary  penalties  have 
been  meted  out  to  cable  operators  who 
failed  to  compy  with  pre-notification 
and  frequency  offset  requirements. 
During  the  past  three  years,  the 
Commission  has  issued  22  forfeitures  to 
CATV  systems  totalling  $161,000.  In 
addition,  numerous  systems  have  been 
directed  to  cease  operation  for  the 
failure  to  obtain  prior  clearance  of  use 
of  specific  frequencies,  notwithstanding 
the  substantial  economic  costs  incurred. 
The  number  of  on-site  inspections  and 
investigations  of  cable  systems  by  the 
Commission's  Geld  staff  has  been 
increased  in  order  to  determine  the 
degree  of  compliance  with  the  rules  and 
to  ascertain  the  existence  of  signal 
le^age  problems.  These  actions  should 
clearly  dispel  any  notions  that  might 
previously  have  existed  concerning  this 
agency's  enforcement  posture.  We 
continue  to  believe  that  the  authority  to 
terminate  operations  that  cause  harmful, 
interference,  as  described  in  Section 
76.613.  is  essential:  such  authority  will 
be  retained.  The  Commission  plans  to 
continue  to  increase  its  compliance  and 
enforcement  efforts  to  ensure  that  cable 
operators  do  not  pose  hazards  to  the 
safe  functioning  of  aeronautical  radio 
services. 

Conclusion 

71.  In  summary,  cable  systems  may 
operate  in  aeronautical  radio  bands 
subject  to  the  following  provisions: 

(1)  Frequency  Offset  Requirements — 
In  the  aeronautical  communications 
bands  (118-136  MHz.  225-326.6  MHz, 
and  33S.4-400  MHz),  cable  carriers  must 
be  offset  from  aeronautical  channel 
center  frequencies  by  12.5  kHz  ±  5  KHz. 
Aeronautical  communication 
frequencies  are  spaced  at  25  kHz 
increments,  beginning  at  the  lower  band 
edges.  In  the  navigational  bands  (108- 
118  MHz  and  328.6-335.4  MHz)  cable    ' 
carriers  must  be  offset  from  aeronautical 
channel  center  frequencies  by  25  kHz  ± 
5  kHz.  Aeronautical  navigation 
frequencies  are  spaced  at  50  kHz 
increments,  beginning  at  the  lower  band 
edges.  (Harmonically  Related  Carrier 
(HRC)  systems  will  be  permitted 
provided  the  master  oscillator  frequency 
is  set  at  &0003  MHz  with  a  stability  of 
±  1  Hz.  regardless  of  actual  offset.) 


(2)  Basic  Signal  Leakage  Criteria — 
Cable  systems  must  show  compliance 
with  such  criteria  by  use  of  groundbased 
or  airspace  measurements  as  a 
prerequisite  for  operation  in  the 
aeronautical  radio  bands. 

(3)  Increased  Threshold  Power 
Levels — The  power  levels  of  carriers  or 
signal  components  in  aeronautical  radio 
bands  on  cable  systems  is  changed 
(except  for  operation  on  the  emergency 
frequencies)  from  10'*  to  10"*  watts. 

(4)  Monitoring  Requirements — Cable 
operators  using  frequency  bands  108- 
136  MHz  or  225-400  MHz  will  have  to 
provide  for  regular  monitoring  for  signal 
leakage  covering  all  portions  of  the 
cable  system  at  least  once  every  three 
months. 

(5)  Grandfathering — Cable  systems  in 
operation  before  adoption  of  this  Order 
will  be  allowed  to  operate  under  the 
existing  rules  for  ffve  years,  after  which 
time  all  cable  systems  will  be  subject  to 
the  new  rules. 

72.  As  indicated  at  the  outset,  the 
primary  goal  in  this  proceeding  is  to 
determine  the  best  way  to  assure  the 
protection  of  aeronautical  navigation 
and  safety  radio  services  from  harmful 
interference.  However,  there  must  be  an 
equal  attempt  not  to  constrain  the 
development  and  utilization  of  new 
cable  technologies.  While  the  record 
does  not  support  prohibiting  cable 
operation  on  frequencies  used  by 
aeronautical  radio  services,  it  does 
support  technically  well  maintained 
cable  system  operation  on  aeronautical 
radio  frequencies.  If  systems  comply 
with  frequency  offset,  monitoring,  and 
cumulative  signal  leakage  requirements, 
no  harmful  interference  should  result. 
These  newly  revised  rules  constitute  an 
appropriate  accommodation  of  the 
various  interests  involved. 

Regulatory  Flexibility  Analysis 

/.  Need  for  and  Purpose  of  Rule 

73.  The  Commission  has  concluded 
that  to  assure  the  protection  of 
aeronautical,  navigation  and  safety 
radio  services  from  harmful  interference, 
cable  systems  should  not  be  permitted 
to  operate  on  the  same  frequencies  used 
by  aeronautical  radio  services.  It  has 
also  concluded,  however,  that  it  is  in  the 
public  interest  for  cable  systems  to 
operate  in  the  aeronautical  radio  bands 
if  they  comply  with  frequency  offset, 
monitoring  and  cumulative  signal 
leakage  requirements. 


//.  Summary  of  Issues  Raised  by  Public 
Comment  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis, 
Commission  Assessment,  and  Changes 
Made  as  a  Result 

A.  Issues  Raised 

74.  Aviation  interests  argue  that  the 
present  rules  on  cable  interference  to 
aeronautical  radio  transmissions  are 
ineffective.  They  submit  that 
engineering  studies  fail  to  provide 
sufficient  evidence  to  show  that  cable 
systems  can  operate  without 
interference  being  caused  in  the 
aeronautical  bands  if  they  are  not  using 
frequency  offsets  and/or  leakage  index 
measurements.  Cable  interests  contend 
that  the  number  of  interference  incidents 
in  the  aeronautical  radio  band  is  small. 
They  argue  that  there  have  been  few 
reported  incidents  and  furthermore, 
these  caused  neither  harmful  nor  serious 
interference  to  aeronautical  radio 
transmissions.  They  contend  that  they 
should  be  able  to  operate  on  the  same 
frequencies  used  by  the  aeronautical 
safety  services  without  additional 
regulatory  measures.  However,  cable 
interests  do  not  take  issue  with  the 
proposed  signal  leakage  criteria,  or 
generally  oppose  routine  monitoring 
requirements. 

B.  Assessment 

75.  At  the  present  time,  cable 
operators  cannot  be  universally  relied 
upon  to  maintain  systems  sufficiently 
free  from  signal  leakage  so  as  not  to 
create  risks  of  harmful  interference  in 
the  aeronautical  radio  frequency  bands 
if  the  same  frequencies  are  used. 
Frequency  offset,  signal  leakage  criteria 
and  monitoring  requirements  thus  are 
necessary  for  ca^le  operation  in  the 
aeronautical  service.  Under  these  new 
rules,  many  cable  operations  with  more 
than  twelve  channels,  that  is  65%  of 
present  systems,  will  require  a  system 
conversion  with  its  attendant  costs. 
New  systems,  of  course,  will  not  require 
any  such  conversion,  and  their  costs  will 
only  be  minimally  increased  by  the  need 
to  comply  with  these  new  regulations. 
The&e  costs  are  considered  a  small 
investment  compared  to  an  airliner 
crash. 

C.  Changes  Made  as  a  Result  of  This 
Proceeding 

76.  Cable  television  systems  may 
operate  in  the  aeronautical  radio  bands 
108-136  MHz  and  225-400  MHz  if  they 
meet  uniform  channel  frequency  offset 
requirements,  basic  signal  leakage 
performance  criteria  (cumulative 


Federal  Re^ster  /  Vol.  49.  No.  223  /  Friday.  November  16.  1984  /  Rules  and  Regulations        45441 


leakage  index),  and  monitoring 
requirements. 

77.  The  cable  system  power  levels,  at 
which  aeronautical  restrictions  apply, 
were  relaxed. 

///.  Significant  Alternatives  Considered 
and  Rejected 

78.  We  considered  allowing  cable 
usage  of  non-emergency  aeronautical 
radio  frequencies  without  frequency 
offsets  and/or  cumulative  signal  leakage 
index  requirements.  In  view  of  five 
reported  interference  incidents, 
particularly  one  occurring  tft  Flint, 
Michigan,  we  re-evaluated  the  risks 
presented  by  cable  operation  on  the 
same  frequencies  used  by  aeronautical 
radio  services.  That  incident  pointed  out 
not  only  the  danger  involved  in 
cochannel  use  of  aeronautical 
frequencies,  but  the  substantial  risk 
presented  by  a  major  break  in  the  cable 
system.  To  ensure  that  cable  systems  do 
not  cause  harmful  interference  to 
aeronautical  radio  services,  we  rejected 
proposals  allowing  cable  usage  of  non- 
emergency aeronautical  radio 
frequencies  without  offsets  or 
cumulative  signal  leakage  index 
requirements. 

79.  Authority  for  the  action  taken 
herein  is  contained  in  Sections  1,  302, 
303.  304.  307,  308,  and  309  of  the 
Communications  Act  of  1934.  as 
amended  (47  U.S.C.  151  et.  seq.). 

80.  Accordingly,  it  is  ordered,  that  the 
Commission's  Rules  are  amended, 
effective  December  17.  1984,  or  after 
approval  by  the  Office  of  Management 
and  Budget,  whichever  is  later,  as 
described  above  and  set  forth  in  the 
attached  Appendix  A. 

81.  It  is  further  ordered  that  the 
Secretary  of  the  Commission  will 
publish  the  Second  Report  and  Order  in 
the  FCC  Reports. 

82.  The  Secretary  shall  cause  a  copy 
of  this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
Paragraph  603(a)  of  the  Regulatory 
Flexibihty  Act  (Pub.  L  9&-354.  94  Stat. 
1164.  50  U.S.C  e/se^.). 

83.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

84.  For  further  information  concerning 
this  proceeding,  contact  Freda  Lippert 
Thy  den.  Mass  Media  Bureau,  (202)  632- 
7792,  on  legal  concerns  or  Bernard 
Gorden.  Mass  Media  Bureau,  (202)  632- 
9600,  on  technical  concerns. 

(Sec8. 1,  4,  303,  48  Stat.,  as  amended,  1066. 
1082:  47  U.S.C.  154.  303) 


Federal  Conununications  Commission. 
WiUiam  |.  Tricorico. 

Secretary. 

Appendix  A 

1.  47  CFR  78.609  is  amended  by 
revising  paragraph  (h)(3)  to  read  as 
follows: 

i  76.609    Maasurtmenta. 

•  •        •        •        • 

*  •  •  •  • 

(3)  The  resonant  half  wave  dipole 
antenna  shall  l>e  placed  3  meters  from 
and  positioned  direcUy  below  the 
system  components  and  at  3  meters 
above  ground.  Where  such  placement 
results  in  a  separation  of  less  than  3 
meters  between  the  center  of  the  dipole 
antenna  and  the  system  components,  or 
less  than  3  meters  between  the  dipole 
and  ground  level,  the  dipole  shall  be 
repositioned  to  provide  a  separation  of  3 
meters  from  the  system  components  at  a 
height  of  3  meters  or  more  above 
ground. 
***** 

2.  47  CFR  76.610  is  revised  to  read  as 
follows: 

§  76.610    Operation  In  the  frequMicy  band* 
108-136  and  22S-400  MHz    accpa  of 
application. 

The  provisions  of  6  §  76.611.  76.612. 
76.613.  76.614.  76.615  and  76.618  are 
applicable  to  all  cable  television 
systems  transmitting  carriers  or  other 
signal  components  carried  at  a  peak 
power  level  equal  to  or  greater  than  10-5 
watts  at  any  point  in  the  cable 
distribution  system  in  the  frequency 
bands  108-136  and  225-400  MHz  for  any 
purpose. 

3.  47  CFR  76.611  is  revised  to  read  as 
follows: 

9  76.6 1 1    Cabia  television  basic  signal 
leakage  parformanca  crttarta. 

(a)  No  cable  television  system  shall 
commence  or  provide  service  in  the 
frequency  bands  108-136  and  225-400 
MHz  unless  such  system  is  in 
compliance  with  one  of  the  following 
cable  television  basic  signal  leakage 
performance  criteria: 

(1)  prior  to  carriage  of  signals  in  the 
aeronautical  radio  bands  and  at  least 
once  each  calendar  year,  with  no  more 
than  12  months  between  successive 
tests  thereafter,  based  on  a  sampling  of 
at  least  7596  of  the  cable  strand,  and 
including  any  portions  of  the  cable 
system  which  are  known  to  have  or  can 
reasonably  be  expected  to  have  less 
leakage  integrity  than  the  average  of  the 
system,  the  cable  operator  demonstrates 
compliance  with  a  cumulative  signal 
leakage  index  by  showing  either  that  (i) 


lO  log  Ines  is  equal  to  or  less  than  —7  or 
(ii)  10  log  b  is  equal  to  or  less  than  64, 
using  one  of  the  following  formulae: 
n  .2     • 
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Fi  is'  the  distance  (in  meters)  between  the 
leakage  source  and  the  center  of  the 
cable  television  system: 

0  is  the  fraction  of  the  system  cable  length 
actually  examined  for  leakage  sources 
and  is  equal  to  the  strand  miles  of  plant 
tested  divided  by  the  total  strand  miles 
in  the  plant 

Rf  is  the  slant  height  distance  (in  meters)  from 
leakage  source  i  to  a  point  3000  meters 
above  the  center  of  the  cable  television 
system; 

E,  is  the  electric  field  strength  in  microvolts 
per  meter  (uV/m)  measured  pursuant  to 
i  76.609(h)  3  meters  from  the  leak  i:  and 

n  is  the  numt>er  of  leaks  found  of  field 

strength  equal  to  or  greater  than  50  uV/m 
pursuant  to  Section  76.609(h). 

The  sum  is  carried  over  all  leaks  i 
detected  in  the  cable  examined;  or 

(2)  prior  to  carriage  of  signals  in  the 
aeronautical  radio  bands  and  at  least 
once  each  cadendar  year,  with  no  more 
than  12  months  between  successive 
tests  thereafter,  the  cable  operator 
demonstrates  by  measurement  in  the 
airspace  that  at  no  point  does  the  field 
strength  generated  by  the  cable  system 
exceed  10  microvolts  per  meter  (uV/m) 
RMS  at  an  altitude  of  450  meters  above 
the  average  terrain  of  the  cable  system. 
The  measurement  system  (including  the 
receiving  antenna)  shall  be  calibrated 
against  %  known  field  of  10  uV/m  RMS 
produced  by  a  well  characterized 
antenna  consisting  of  orthogonal 
resonant  dipoles,  both  parallel  to  and 
one  quarter  wavelength  above  ground 
place  of  a  diameter  of  two  meters  or 
more  at  ground  level.  The  dipoles  shall 
have  centers  collocated  and  be  excited 
90  degrees  apart.  The  half-power 
bandwidth  of  the  detector  shall  be  25 
kHz.  If  an  aeronautical  receiver  is  used 
for  this  purpose  it  shall  meet  the 
standards  of  the  Radio  Technical 
Commission  for  Aeronautics  (RCTA)  for 
aeronautical  communications  receivers. 
The  aircraft  antenna  shall  be 
horizontally  polarized.  Calibration  shall 
be  made  in  the  community  unit  or,  if 
more  than  one.  in  any  of  the  community 
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units  of  the  physical  system  within  a 
reasonable  time  period  to  performing  the 
measurements.  If  data  is  recorded 
digitally  the  90th  percentile  level  of 
points  recorded  over  the  cable  system 
shall  not  exceed  10  uV/m  RMS:  if  analog 
recording  is  used  the  peak  values  of  the 
curves,  when  smoothed  according  to 
good  engineering  practices,  shall  not 
exceed  10  uV/m  RMS. 

(b)  In  paragraph  (a)(l]  and  (a)(2)  of 
this  section  the  unmodulated  test  signal 
used  on  the  cable  plant  shall:  (1)  Be 
within  the  VHP  aeronautical  band  108- 
136  MHz  and  (2)  have  a  peak  power 
level  equal  to  the  peak  power  level  of 
the  strongest  cable  television  carrier  or 
signal  component  carried  on  the  system. 

(c)  In  paragraph  (a)(l]  and  (2)  of  this 
section,  if  a  modulated  test  signal  is 
used,  the  test  signal  and  detector 
technique  must,  when  considered 
together,  yield  the  same  result  as  though 
an  unmodulated  test  signal  were  used  in 
conjunction  with  a  detection  technique 
which  would  yield  the  RMS  value  of 
said  unmodulated  carrier. 

(d)  ir«  sampling  of  at  least  75%  of  the 
cable  strand  (and  including  any  portions 
of  the  cable  system  which  are  known  to 
have  or  can  reasonably  be  expected  to 
have  less  leakage  integrity  than  the 
average  of  the  system)  as  described  in 
paragraph  (a)(1)  cannot  be  obtained  by 
the  cable  operatqr  or  is  otherwise  not 
reasonably  feasible,  the  cable  operator 
shall  perform  the  airspace 
measurements  described  in  paragraph 
(a)(2). 

(e)  Prior  to  providing  service  to  any 
subscriber  on  a  new  section  of  cable 
plant,  the  operator  shall  show 
compliance  with  either  (1)  The  basic 
signal  leakage  criteria  in  accordance 
with  paragraph  (a)(1)  or  (a)(2)  of  this 
section  for  the  entire  plant  in  operation 
or  (2)  a  showing  shall  be  made 
indicating  that  no  individual  leak  in  the 
new  section  of  the  plant  exceeds  20 
uV/m  at  3  meters  in  accordance  with 

S  76.609  of  the  Rules. 

(f)  Notwithstanding  paragraph  (al  of 
this  section,  a  cable  operator  shall  oe 
permitted  to  operate  on  any  frequency 
which  is  offset  pursuant  to  {  76.612  in 
the  frequency  band  108-136  MHz  for  the 
purpose  of  demonstrating  compliance 
with  the  cable  television  basic  signal 
leakage  performance  criteria. 

4.  New  47  CFR  76.612  Cable  television 
frequency  separation  standards,  is 
added  to  Subpart  K,  Part  76  to  read  as 
follows: 

1 76,612    Cabto  toltvtolon  frequ«ncy 


All  cable  television  systems  which 
operate  in  the  frequency  bands  108-136 
and  225-^00  MHz  shall  comply  with  the 


foUovnng  cable  television  frequency 
separation  standards: 

(a)  In  the  aeronautical 
radiocommunication  bands  118-136, 
225-328.6  and  335.4-400  MHz.  the 
frequency  of  all  carrier  signals  or  signal 
components  carried  at  a  peak  power 
level  equal  to  or  greater  than  10~*  watts 
in  a  25  kHz  bandwidth  must  operate  at 
frequencies  offset  from  certain 
frequencies  which  may  be  used  by 
aeronautical  radio  services  operated  by 
Commission  licensees  or  by  the  United 
States  Government  or  its  Agencies.  The 
aeronautical  frequencies  from  which 
offsets  must  be  maintained  are  those 
frequencies  which  are:  Within  one  of  the 
aeronautical  bands  defined  in  this 
subparagraph,  and  when  expressed  in 
MHz  and  divided  by  0.025  yield  an 
integer.  The  offset  must  meet  one  of  the 
following  two  criteria: 

(1)  All  such  cable  carriers  or  signal 
components  shall  be  offset  by  12.5  kHz 
with  a  frequency  tolerance  of  ±5  kHz; 
or 

(2)  The  fundamental  frequency  from 
which  the  visual  carrier  frequencies  are 
derived  by  multiplication  by  an  integer 
number  shall  be  6.0003  MHz  with  a 
frequency  tolerance  of  ±1  Hz 
(Harmonically  Related  Carrier  comb 
generators  only). 

(b)  In  the  aeronautical 
redionavigation  bands  108-118  and 
328.6-335.4  MHz.  the  nominal  frequency 
of  any  cable  system  carrier  or  signal 
component  carried  at  a  peak  power 
level  equal  to  or  greater  than  10"*  watts 
in  a  25  kHz  bandwidth  shall  be  an  odd 
multiple  of  25  kHz  with  a  frequency 
tolerance  of  ±5  kHz. 

5.  New  47  CFR  76.614  Cable  television 
system  monitoring,  is  added  to  Subpart 
K.  Part  76,  to  read  as  follows: 

976.614    Cable  television  system 
monitoring. 

All  cable  television  operators  shall 
provide  for  regular  signal  leakage 
monitoring  of  their  cable  television 
systems  for  signal  leakage,  covering  all 
portions  of  the  systems  at  least  once 
every  three  months.  Monitoring 
equipment  and  procedures  utilized  by  a 
cable  operator  shall  be  adequate  to 
detect  a  leakage  source  which  produces 
a  Held  strength  in  these  bands  of  20 
uV/m  or  greater  at  a  distance  of  3 
meters.  During  regular  monitoring,  any 
leakage  source  which  produces  a  field 
strength  of  20  uV/m  or  greater  at  a 
distance  of  3  meters  in  the  aeronautical 
radio  frequency  bands  shall  be  noted 
and  such  leakage  sources  shall  be 
eliminated  within  a  reasonable  period  of 
time.  The  operator  shall  maintain  a  log 
showing  the  date  and  location  of  each 
leakage  source  identified,  the  date  on 


which  the  leakage  was  eliminated,  and 
the  probable  cause  of  the  leakage.  The 
log  shall  be  kept  on  file  for  a  period  of 
two  (2)  years  and  shall  be  made 
available  to  authorized  representatives 
of  the  Commission  upon  request. 

6.  New  47  CFR  76.615  Notification 
requirements,  is  added  to  Subpart  K, 
Part  76.  to  read  as  follows: 

§  76.61$    Notification  requirements. 

All  cable  television  operators  shall 
comply  with  each  of  the  following 
notification  requirements. 

(a)  The  operator  of  the  cable  system 
shall  notify  the  Commission  annually  of 
all  signals  carried  in  the  aeronautical 
radio  frequency  bands,  noting  the  type 
of  information  carried  by  the  signal 
(television  picture,  aural,  pilot  carrier,  or 
system  control,  etc.).  The  timely  filing  of 
FCC  Form  325.  Schedule  2.  will  meet  this 
requirement. 

(b)  The  operator  of  a  cable  system 
shall  notify  the  Commission  before 
transmitting  any  carrier  or  other  signal 
component  with  a  peak  power  level 
equal  to  or  greater  than  10~*  watts  at 
any  point  in  the  cable  distribution 
system  on  any  new  frequency  or 
frequencies  in  the  aeroneutical  radio 
frequency  bands.  However,  the  operator 
of  a  cable  system  which  if  operating  or 
will  operate  under  S  76.618  shall  not 
commence  use  of  any  frequency  or 
frequencies  in  these  bands  using  peak 
power  levels  equal  to  or  greater  than 
10~*  watts  without  prior  Commission 
notification.  Such  notification  shall 
include: 

(1)  Legal  name  and  local  address  of 
the  cable  television  operator; 

(2)  The  names  and  FCC  identifiers 
(e.g..  CAOOOl)  of  the  system  communities 
affected: 

(3)  The  names  and  telephone  numbers 
of  local  system  officials  who  are 
responsible  for  compliance  with 

§S  76.610  through  76.618  of  the  Rules; 

(4)  Statement  of  compliance  with  the 
basic  signal  leakage  criteria  by  use  of 
ground-based  or  airspace  measurements 
per  S  76.611; 

(5)  The  geographic  location  of  the 
cable  system  which  describes  in  latitude 
and  longitude,  in  degrees,  minutes  and 
seconds  a  point  near  the  center  of  the 
cable  system,  together  with  the  distance 
(in  kilometers)  from  the  designated  point 
to  the  most  remote  point  of  the  cable 
plant,  existing  or  planned,  which  defines 
a  circle  enclosing  the  entire  cable  plant; 

(6)  A  description  of  the  routine 
monitoring  procedure  to  be  used;  and 

(7)  For  cable  operators  subject  to 

S  76.611.  the  cumulative  signal  leakage 
index  derived  under  J  76.611(a)(1)  or  the 
results  of  airspace  measurements 


derived  under  §  76.611(a)(2).  including  a 
description  of  the  method  by  which 
compliance  with  basic  signal  leakage 
criteria  is  achieved  and  the  method  of 
calibrating  the  measurement  equipment. 
The  information  described  in  (b)(7)  shall 
be  provided  to  the  Commission  each 
calendar  year  thereafter. 
7.  New  47  CFR  76.818  Grandfathering. 
.       is  added  to  Subpart  K.  Part  76.  to  read 
as  follows: 

$76,616    Qrandfathertng. 

A  cable  television  system  which 
commenced  operation  prior  to  January  1. 
1985.  shall  be  permitted  to  operate  under 
this  section  and  shall  not  be  subject  to 
the  provisions  of  55  76.611  and  76.612 
until  January  1. 1990,  provided, 
however,  that  all  carrier  signals  or 
signal  components  carried  at  a  peak 
power  level  equal  to  or  greater  than  10'* 
watts  shall  be  operated  at  frequencies 
offset  from  aeronautical  radio  services 
operated  by  Commission  licensees  or  by 
the  United  States  Government  or  its 
Agencies  within  111  km  (60  nautical 
miles)  of  any  portion  of  the  cable  system 
by  45  kHz  plus  the  frequency  tolerance 
of  the  cable  signal  or  signal  component. 
The  limit  of  111  km  may  be  increased  by 
the  Commission  in  cases  of  "extended 


service  volumes"  as  defined  by  the 
Federal  Aviation  Administration  or 
other  Federal  Government  Agency  for 
low  altitude  radio  navigation  or 
communication  services.  Operators  of 
cable  systems  that  are  notified  by  the 
Commission  that  a  change  in  operation 
of  an  aeronautical  radio  service  will 
place  the  cable  systems  in  conflict  with 
any  of  the  offset  criteria,  the  operators 
are  responsible  for  eliminating  such 
conflict  at  their  own  expense  and  shall 
vacate  the  frequencies  upon  direction  of 
the  Commission. 

Appendix  B 

Parties  Filing  Comments 

(1)  Air  Transport  Association  of 
America  &  Aeronautical  Radio.  Inc. 

(2)  American  Video  Corp.  et  al. 

(3)  Braun.  Warren 

(4)  Federal  Aviation  Administration 

(5)  Jerrold  Division.  General 
Instrument  Corp. 

(6)  Keystone  Communicable.  Inc. 

(7)  National  Cable  Television 
Association,  Inc. 

(8)  Sammons  Communications.  Inc. 

(9)  Storer  Broadcasting  Coi 

(10)  Viacom  International.  Inc. 


Parties  Filing  Reply  Comments 

(1)  Aeronautical  Radio,  Inc.  &  Air 
Transport  Association  of  America 

(2)  American  Video  Corporation  et  al. 

(3)  Federal  Aviation  Administration 

(4)  National  Cable  Television 
Association.  Inc. 

Parties  Filing  Further  Reply  Comments 

(1)  Federal  Aviation  Administration 

(2)  National  Cable  Television 
Association.  Inc. 

Parties  Filing  Second  Further  Reply 
Comments 

(1)  Aeronautical  Radio,  Inc.  &  Air 
Transport  Association 

(2)  Communications  General  Corp. 

(3)  Dempsey,  John 

(4)  Kuykendall.  EJ).  Jr. 

(5)  National  Cable  Television 
Association 

(6)  Rice.  Arthur  R. 

(7)  Shaw.  WiU  A. 

(8)  Switzer.  L 

(9)  Telecable  Corporation 

(10)  Thorpe,  C.L. 

(11)  Warner  Amex  Cable 
Communications.  Ina 

(12)  Worth,  Nicholas  E. 

\iV  Doc.  M-29M9  FiWd  ll-lt-M:  •:«  ami 
MUNta  COM  (Tlt-ei-M 


'Vi 


45444 


Proposed  Rules 


Federal   Register 

Vol.  4a  No.  223 

Friday,  November  16.  1984 


This  section   ol  tt>e   FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
ntalur>g  prior  to     the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  930 

Programs  for  Specific  Positiorts  and 
Examinations  (MtecsUaneous) 

Correction 

In  FR  Doc.  84-28616  beginning  on  page 
43691  in  the  issue  of  Wednesday, 
October  31. 1984,  make  the  following 
corrections: 

1.  On  page  43691,  second  column,  six 
lines  from  the  bottom,  "assures"  should 
have  read  "assumes". 

2.  On  the  same  page,  in  the  third 
column,  first  complete  paragraph,  nine 
lines  from  the  bottom,  "need"  should 
have  read  "needs". 

MUJNQCooc  isas-ei-« 

DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

(Doc.  No.  0987S] 

General  Administrative  Regulations; 
Late  Planting  Agreement  Option 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  insurance 
Corporation  (FCIC)  herewith  proposes 
to  revise  and  reissue  the  Late  Planting 
Agreement  Option  (7  CFR  Part  400, 
Subpart  A),  effective  with  the  1985  and 
succeeding  crop  years  to:  (1)  Change  the 
cause  of  loss  from  excess  moisture  to 
adverse  weather  conditions;  and  (2) 
publish  a  corrected  list  of  crop  insurance 
regulations  to  which  the  Late  Planting 
Agreement  Option  applies.  The  intended 
effect  of  this  rule  is  to  broaden  the  cause 
of  loss  and  to  update  the  regulation 
authorized  to  include  the  provisions  of 
the  Late  Planting  Agreement  Option. 

OATE  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  January  15, 
1985,  to  be  sure  of  consideration. 


AOORESS:  Written  comments  on  this  rule 
should  be  sent  to  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 

FOn  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington,  D.C.  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  February  21, 1984,  FCIC 
published  a  Final  rule  at  49  FR  6319. 
prescribing  procedures  for  the 
implementation  of  a  Late  Planting 
Agreement  Option  of  insurance  on 
certain  crops.  The  cause  of  loss  in  the 
option  was  listed  as  "excess  moisture." 
FCIC  proposes  to  broaden  the  cause  of 
loss  to  include  all  elements  of  "adverse 
weather  conditions."  On  Tuesday, 
March  13, 1984.  a  correction  was 
published  amending  the  list  of  crop 
insurance  regulations  to  which  this  part 
is  applicable.  7  CFR  400.4  herein, 
contains  the  list  as  corrected  by  the 
March  13, 1984,  publication,  and  adds  an 
additional  crop  insurance  regulation 
(Popcorn)  thereto. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defmed  by  Executive 
Order  No.  12291  (February  17, 1981), 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
governments,  or  a  geographical  region; 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  title  and  number  of  Federal 
Assistance  Program  to  which  these 
regulations  applies  are:  Title — Crop 
Insurance:  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 


consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983).  $. 

It  has  been  determined  that  this  action 
to  promulgate  regulations  for  the 
implementation  of  FCIC's  Late  Planting 
Agreement  constitutes  a  review  as  to 
the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
the  provisions  of  Departmental 
Regulation  1512-1  (December  15, 1983). 
The  sunset  review  date  established  for 
these  regulations  is  October  1, 1989. 

It  has  also  been  determined  that  this 
action  is  exempt  from  the  provisions  of 
the  Regulatory  Flexibility  Act;  therefore, 
no  Regulatory  Flexibility  Analysis  was 
prepared. 

List  of  Subjects  In  7  CFR  Part  400 

Crop  insurance.  Late  planting 
agreement  option. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Late  Planting  Agreement  Option. 
Subpart  A  to  Part  400  of  Title  7  of  the 
Code  of  Federal  Regulations,  effective 
for  the  1985  and  succeeding  crop  years. 
9S  set  forth  below: 


PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  A— Late  Planting  Agreement 
Option;  Regulations  for  the  1985  and 
Succeeding  Crop  Years 

400.1  Availability  of  the  Late  Planting 
Agreement  Option. 

400.2  Definitions. 

400.3  Responsibilities  of  the  insured. 

400.4  Applicability  to  crops  insured. 

400.5  The  Late  Planting  Agreement  Option. 

Authority:  Sec.  508,  Pub.L  75-430.  52  Stat. 
73.  as  amended  (7  U.S.C.  1508). 

Subpart  A— L^te  Planting  Agreement 
Option;  Regulations  for  the  1985  and 
Succeeding  Crop  Years 

S  400. 1    A vall«l>Hity  of  the  Late  Planting 
Agreement  Option. 

The  Late  Planting  Agreement  Option 
shall  be  offered  under  the  provisions 
contained  in  7  CFR  Parts  402  through  499 
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within  limits  prescribed  by  and  in 
accordance  with  the  provisions  of  the 
Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.),  only  on 
those  crops  identified  in  S  400.4  of  this 
subpart.  AH  provisions  of  the  applicable 
contract  for  the  insured  crop  apply, 
except  those  provisions  which  are  in 
conflict  with  this  part 

S400J    Definitions. 

For  the  purposes  of  the  Late  Planting 
Agreement  Option: 

(1)  "Final  planting  date"  means  the 
final  planting  date  for  the  insured  crop 
contained  in  the  actuarial  table  on  file  in 
the  service  ofHce. 

(2)  "Late  PlanUng  A>(reement  Option" 
means  that  agreement  between  the  FCIC 
and  the  insured  whereby  the  insured 
elects,  and  FCIC  pro  ides,  insurance  on 
acreage  planted  for  up  to  20  days  after 
the  applicable  fmal  planting  date.  The 
production  guarantee  applicable  on  the 
final  planting  date  will  be  reduced  on 
the  acreage  planted  after  the  final 
planting  date  by  10  percent  for  each  5 
days  that  the  acreage  is  planted  after 
the  final  planting?  date. 

(3)  "Production  guarantee"  means  the 
guaranteed  level  of  production  under  the 
provisions  of  the  applicable  contract  for 
crop  insurance  (sometimes  expressed  in 
amounts  of  insurance). 

§  400.3 .  Responsibilities  of  the  Insured. 

The  insured  is  solely  responsible  for 
the  completion  of  the  Late  Planting 
Agreement  Option  Form  and  for  the 
acuracy  of  the  data  provided  on  that 
form,  liie  provisions  of  this  subsection 
shall  not  relieve  the  insured  of  its 
responsibilities  under  the  provisions  of 
the  insurance  contract 

§  400.4    AppHcaMllty  to  crops  Insured. 

The  provisions  of  this  subpart  shall  be 
applicable  to  the  provisions  of  FCIC 
policies  issued  under  the  following 
regulations  for  insuring  corps: 

7  CFR  Part  418  Wheat 

7  CFR  Part  419  Barley 

7  era  Part  420  Grain  Sorghum 

7  era  Part  421  Cotton 

7  era  Part  422  Potatoes 

7  era  Part  423  Flax 

7  era  Part  424  Rice 

7  era  Part  425  Peanuts 

7  era  Part  427  Oats 

7  era  Part  428  Sunflowers 

7  era  Part  429  Rye 

7  era  Part  430  Sugar  BeeU 

7  era  Part  431  Soybeans 

7  era  Part  432  Com 

7  era  Part  433  Dry  Beans 

7  era  Part  434  Tobacco  (Dollar  Plan) 

7  era  Part  435  Tobacco  (Quota  Plan) 

7  era  Part  436  Tobacco  (Guaranteed 

Production  Plan) 
7  era  Part  438  Tomatoes 
7  era  Part  443  Hybrid  Seed 


7  era  Part  447  Popcorn 

The  Late  Planting  Option  shall  be 
available  in  all  counties  in  which  the 
Corportion  offers  insurance  on  the  crops 
insured  under  the  above-mentioned  7 
CFR  Parts. 

S  400.5    Ttie  Late  Planting  Agreement 
Option. 

The  provisions  of  the  Late  Planting 
Agreement  Option  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

(FCI-Bl 

Late  Planting  Agreement  Option 

Insured's  Name    

Address 

Contract  No. 

Crop  Year 

Crop  

Nowithsf  anding  the  provisions  of  Section  2 
of  the  policy  regarding  the  insurability  of  crop 
acreage  initially  planted  after  the  final 
planting  date  on  file  in  the  service  office.  I 
elect  to  have  Insurance  provided  on  acreage 
planted  for  20  days  after  such  date  which 
delay  in  planting  was  caused  by  adverse 
weather  conditions.  Upon  my  making  this 
election,  the  production  guarantee  or  amount 
of  insurance,  whichever  is  applicable,  will  be 
reduced  10  percent  for  each  five  days  or 
portion  thereof  that  the  acreage  is  planted 
after  the  final  planting  date.  Each  10  percent 
reduction  will  be  applied  to  the  production 
guarantee  or  amount  of  insurance  apphcable 
on  the  final  planting  date.  The  premium  will 
be  computed  based  on  the  guarantee  or 
amount  of  insurance  applicable  on  the  final 
planting  date;  therefore,  no  reduction  in 
premium  will  occur  as  a  result  of  my  election 
to  exercise  this  option.  If  planting  continues 
under  this  Agreement  after  the  acreage 
reporting  date  on  file  in  the  service  office  the 
acreage  reporting  date  will  be  extended  to  5 
days  after  the  completion  of  planting  the 
acreage  to  which  insurance  will  attach  under 
this  option. 

Insured's  Signature 

Corporation  Representatives's  Signature  and 

Code  Number  

Date   

Dale   

CoUectioii  of  Information  and  Data  (Privacy 
Act) 

The  following  statements  are  made  in 
accordance  wiUi  the  Privacy  Act  of  1974  (5 
U.S.C.  5S2(a]). 

The  authority  for  requesting  the 
information  to  be  supplied  on  this  form  is  the 
Federal  Crop  Insurance  Act  as  amended  (7 
U.S.C.  1501  et  seq.),  and  regulattons 
promulgated  thereunder  (7  Cra  Part  400  et 
seq.).  The  information  requested  is  necessary 
for  FCIC  to  institute  the  Late  Planting 
Agreement  Option.  The  information  may  be 
furnished  to  FCIC  contract  agencies  and 
contract  loss  adjusters,  reinsured  companies,  "' 
processors,  other  U.S.  Department  of 
Agriculture  agencies,  the  Internal  Revenue 
Service,  Department  of  Justice,  or  other  State 
and  Federal  law  enforcement  agencies,  and 
in  response  to  orders  of  a  court  magistrate. 


or  administrative  tribunal.  Furnishing  the 
information  requested  on  this  form  is 
voluntary.  However,  failare  to  furnish  the 
complete  requested  information  may  result  in 
the  Late  Planting  Agreement  Option  not  being 
accepted  by  the  Corporation. 

Done  in  Washington,  D.C,  on  May  23, 1984. 
Peter  F.  Cola. 

Secretary,  Federal  Crop  Insurance 
Corporation. 

Approved  by: 
Edward  Hews, 

Acting  Manager. 
Dated:  November  9, 1984. 

(FR  Doc  8»-SaoaB  FiM  11-lS-M:  k45  un] 
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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  210 

Reduction  of  Recordiceeping 
Requirements 

AQENCy:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  proposed  rulemaking. 

summary:  Pursuant  to  Executive  Order 
12287,  and  to  eliminate  unnecessary  and 
costly  regulatory  burdens  on  firms  and 
on  the  public,  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  proposes  to  amend  10 
CFR  210.1,  which  requires  the 
maintenance  of  oil  pricing  and 
allocation  records  pursuant  to  10  CFR 
Parts  210,  211,  and  212.  The  proposed 
amendment  would  eliminate  this 
recordkeeping  requirement  for  all  firms, 
except  those  with  records  which  are 
essential  to  the  timely  and  orderly 
completion  of  the  oil  pricing 
enforcement  program. 

DATE  Written  comments  must  be 
received  by  December  17, 1984. 

ADDRESS:  Comments  should  be 
submitted  to:  Office  of  Special  Counsel 
Attn:  Recordkeeping  Comments. 
Economic  Regulatory  Administration, 
Department  of  Energy,  1000 
Independence  Avenue,  SW^ 
Washington,  DC.  20585. 

FOR  FURTHER  INFORMA'DON  CONTACT: 

James  N.  Solit  Office  of  Special 
Counsel  Economic  Regulatory 
Administration,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  D.C.  20585,  (202) 
252-6500. 

Jack  Vandenberg,  Public  Information 
Officer,  Economic  Regulatory 
Administration,  Department  of 
Energy,  1000  Independence  Avenue. 
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SW..  WashingtoB.  D.C.  20585.  (202) 
252-58ia 

r  ARV  mponmatiom: 


I.  Background. 

0.  Proposed  Amendment. 

A.  Current  Status  of  the  Enforcement 
Pro-am. 

B.  Effect  of  Present  Recordkeeping 
Requirements. 

C  Finns  Required  to  Maintain  Records 

1.  Firms  Which  are  Parties  in  Litigation. 

2.  Firms  Under  Orders  for  Restitutionary 
Payments. 

3.  Firms  Under  Audit. 

4.  Inquiries  Relating  to  Newly  Discovered 
Oil  Reports. 

5.  Third-Party  Records. 

6.  Notification  of  Firms  Required  to 
Maintain  Records. 

in.  Written  Comments, 
rv.  Procedural  Matters. 

A.  Executive  Order  12291. 

B.  Regulatory  Flexibility  Act. 

C.  Environmental  Review. 

1.  Background 

More  than  ten  years  ago  petroleum 
price  and  allocation  controls  were 
imposed  pursuant  to  the  Emergency 
Petroleum  Allocation  Act  of  1973 
(EPAA).  as  amended  (15  U.S.C.  751  el 
seq.].  To  aid  the  government's 
enforcement  of  these  controls.  Hrms  and 
individuals  subject  to  the  controls  were 
required  to  comply  with  extensive 
reporting  and  recordkeeping 
requirements. 

On  January  28. 1981.  in  Executive 
Order  12287  (46  FR  9909.  January  30, 
1981),  the  President  removed  all 
remaining  price  and  allocation  controls 
from  crude  oil  and  refined  petroleum 
products.  The  Order  continued  the 
reporting  and  recordkeeping 
requirements  then  in  effect  but  directed 
the  Secretary  of  Energy  to  "promptly 
review  those  requirements  and  .  . .  (to) 
eliminate  them,  except  for  those  that  are 
necessary  for  emergency  planning  and 
energy  information  gathering  purposes 
required  by  law." 

On  March  30. 1981,  ERA  eliminated  or 
modified  most  of  the  reporting 
requirements.  Simultaneously,  however, 
the  agency  adopted  10  CFR  210.1  to 
require  all  firms  to  maintain  the 
historical  records  compiled  as  a  result  of 
the  requirements  in  10  CFR  Parts  210. 
211,  and  212  that  were  in  effect  on 
January  27. 1981.  the  final  day  of 
controls.  (46  FR  20508.  April  3. 1981). 
ERA  continued  these  recordkeeping 
requirements  to  enable  DOE  to  bring  its 
enforcement  activity  to  an  orderly 
conclusion. 

Subsequently,  ERA  proposed  to 
exempt  certain  types  of  firms  from  the 
recordkeeping  requirement.  (48  FR  261, 
January  4. 1983).  All  of  the  public 
comments  received  supported  the 


adoption  of  this  proposal.  However, 
because  of  enforcement  litigation  which 
required  for  a  limited  period  of  time  the 
continuation  of  the  recordkeeping 
requirements,  ERA  withdrew  the 
proposal.  (48  FR  55577,  December  14, 
1983)  In  the  notice  withdrawing  the 
proposal.  ERA  reaffirmed  its  intention  to 
reduce  the  burden  of  unnecessary 
recordkeeping  by  stating: 

ERA  recognizes  the  cost  and  burden  the 
maintenance  of  records  pursuant  to  S  210.1 
imposes  on  firms.  Thus,  ERA  will  monitor  the 
litigation  process  and,  when  circumstances 
allow,  will  take  appropriate  action  to  reduce 
the  record  preservation  requirements  of  the 
regulations.  (48  FR  55577,  December  14, 1983). 

n.  Proposed  Amendment 

A  Current  Status  of  the  Enforcement 
Program 

At  the  time  the  President  removed  the 
oil  pricing  and  allocation  controls,  there 
was  a  backlog  of  enforcement 
investigations  and  litigation  by  DOE 
that  involved  over  2.000  firms.  This 
backlog  included  over  1.500  ERA  audits 
and  investigations  that  either  were  in 
progress  or  were  still  pending.  This 
latter  category  included  crude  reselling 
activity,  on  which  virtually  no  work  had 
been  initiated,  and  which  involved  over 
300  crude  reseller  firms.  At  the  same 
time,  cases  previously  developed  by 
ERA  involving  more  than  500  firms  were 
being  litigated  by  the  Department. 

Through  a  concerted  effort  over  the 
past  three  years  to  conclude 
enforcement  investigations  and 
litigation,  DOE  has  resolved 
enforcement  matters  involving  over 
1,400  firms.  ERA'S  audit  inventory  now 
involves  less  than  150  firms,  with  most 
of  the  unfinished  cases  in  final  stages  of 
completion,  where  the  matters  will 
either  be  brought  into  litigation,  settled 
or  closed  out.  Additionally,  at  the  time 
of  this  notice  there  are  about  400  firms 
in  administrative  and  judicial  litigation 
with  DOE  involving  cases  not  resolved 
by  ERA.  Thus,  the  total  number  of  firms 
with  enforcement  matters  still  to  be 
resolved  with  DOE — firms  either  now  in 
litigation  or  subject  to  future  litigation — 
is  less  than  600  firms. 

B.  Effect  of  Present  Recordkeeping 
Requirements 

The  recordkeeping  requirements  now 
in  effect  force  each  of  the  more  than 
200,000  firms  that  were  subject  to  the 
rules  and  regulations  under  the  EPAA  to 
maintain  records  relating  to  their  EPAA 
compliance  for  the  entire  eight-year 
period  of  controls.  Many  firms  have  thus 
had  to  maintain  records  for  almost 
twelve  years. 

In  comparison,  the  Internal  Revenue 
Service  generally  requires  firms  to 


maintain  their  records  for  not  more  than 
three  years.  (26  CFR  1.6000-1  and 
301.6501(a)(1).  The  Securities  and 
Exchange  Commission  requires  firms  to  . 
maintain  most  of  their  records  for  not 
more  than  six  years.  (17  CFR  240.17a-4; 
§  270.31a-2:  and  S  275.204-2).  The     . 
Federal  Trade  Cotnmission  requires 
firms  to  maintain  their  records  for  not 
more  than  four  years.  (16  CFR  300.31: 
303.39:  305.15:  453.6;  and  703.6). 

The  present  DOE  requirements  apply 
not  only  to  firms  subject  to  ERA  audits 
and  enforcement  actions;  they  also 
extend  to  firms  and  individuals  that 
were  never  charged  with  alleged 
regulatory  violations.  Additionally, 
unless  otherwise  relieved  of  such 
requirements,  they  continue  to  apply  to 
firms  that  have  fully  resolved  all 
regulatory  disputes  with  DOE. 

Nearly  four  years  after  decontrol, 
these  requirements  remain  in  place  and 
continue  to  impose  on  thousands  of 
firms — especially  retailers,  jobbers,  and 
other  small  business  concerns — heavy 
burdens  and  costs  which  ultimately  are 
passed  on  to  the  public  in  the  form  of 
higher  prices.  They  also  divert  financial 
resources  from  economically  productive 
activities  to  the  maintenance  or  records, 
thus  lessening  productivity  and 
efficiency.  ERA  believes  that  any 
remaining  benefit  from  requiring  all 
firms  to  maintain  all  of  their  records  is 
clearly  outweighted  by  the  burden 
imposed  on  American  businesses  and 
consumers. 

Therefore,  pursuant  to  Executive 
Order  12287.  ERA  proposes  to  eliminate 
the  recordkeeping  requirements  for  all 
firms  except  those  which  fall  within 
certain  specific  and  limited  categories. 
Firms  still  required  to  maintain  records 
will  be  subject  to  10  CFR  S  210.1  only 
until  such  records  are  no  longer 
necessary  to  DOE  for  enforcement 
purposes.  Firms  to  be  exempted  from 
further  recordkeeping  may  wish, 
however,  to  retain  voluntarily  their 
records  for  other  reasons,  such  as 
support  for  claims  in  proceedings 
administered  by  the  Office  of  Hearings 
and  Appeals  pursuant  to  10  CFR  Part 
205,  Subpart  V. 

ERA  intends  to  reduce  the 
recordkeeping  requirements  as  much  as 
is  practical  and  to  eliminate  them 
altogether  as  soon  as  possible.  To  aid  in 
determining  how  best  to  achieve  these 
goals,  ERA  solicits  comments  from  the 
public  on  this  proposal  and  on  several 
other  questions. 

First,  suggestions  from  the  public  are 
requested  for  further  reductions  of  the 
recordkeeping  requirements.  These 
suggestions  should  contain  rationales 
supporting  the  suggested  reductions. 
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Second,  members  of  the  public  are 
requested  to  point  out  any  categories  of 
records  which  they  believe  to  be 
particularly  burdensome  to  maintain. 
These  comments  should  suggest  specific 
amendatory  language  for  possible  use 
by  ERA  in  reducing  the  burdens  of 
maintaining  such  records. 

Third,  some  members  of  the  public 
have  suggested  that  ERA  should 
termiante  the  recordkeeping 
requirements  immediately.  Comments 
are  therefore  solicited  on  the  possibility 
of  eliminating  all  of  the  recordkeeping 
requirements  in  10  CFR  §  210.1.  instead 
of  finalizing  the  proposed  amendment. 
ERA  requests  commenters  to  set  forth 
rationales  supporting  their  positions  on 
this  option. 

C.  Firms  Required  to  Maintain  Records 

Under  the  proposed  amendment,  the 
firms  required  to  maintain  records  have 
pending  or  unresolved  enforcement 
matters  or  have  records  essential  for  the 
preparation  and  prosecution  of 
enforcement  cases  involving  other  firms. 
To  the  extent  possible,  firms  will  be 
required  to  maintain  only  those  records 
relevant  to  the  requirements  of  the 
enforcement  program,  thus  permitting 
some  firms  to  reduce  partially  their 
current  inventory  of  records.  Those 
firms  still  required  to  maintain  records 
fall  within  the  limited  categories 
described  below.  All  other  firms  are  to 
be  exempted  from  the  recordkeeping 
requirements  of  10  CFR  210.1. 

1.  Firms  Which  Are  Parties  in  Litigation 

A  party  to  administrative  or  judicial 
litigation  has  a  duty  not  to  destroy 
evidence  relevant  to  that  proceeding.  At 
the  time  of  this  notice,  there  are  pending 
before  administrative  and  judicial 
tribunals  enforcement  cases  brought  by 
ERA  against  409  firms  alleged  to  have 
violated  the  price  and  allocation 
regulations.  The  records  of  firms  which 
are  parties  in  this  litigation  with  DOE 
must  be  retained. 

A  firm  is  a  party  in  litigation  with 
DOE  if:  {a)(l)  The  firm  has  received  a 
Notice  of  Probable  Violation  or  a 
Proposed  Remedial  Order,  or  (2)  the  firm 
and  DOE  are  parties  in  a  lawsuit  arising 
under  EPAA  or  the  regulations  issued 
thereunder:  and  (b)  there  has  been  no 
final  (i.e..  non-appealable) 
administrative  or  judicial  resolution  or 
settlement  regarding  the  alleged 
violations,  or  DOE  has  not  informed  the 
firm  in  writing  that  the  government  has 
concluded  its  review  of  the  matter. 

A  firm  which  is  a  party  in  litigation 
with  DOE  would  be  required  to  maintain 
its  records  until  the  litigation  is  brought 
to  its  final  conclusion  or  until  the  firm  is 
notified  in  writing  by  DOE  that  the 


records  need  no  longer  be  kept 
whichever  is  sooner. 

2.  Firms  Under  Orders  for  Restitutionary 
Payments 

Occasionally,  a  firm  will  be  subject  to 
a  requirement  to  make  restitutionary 
payments  over  an  extended  period  of 
time.  This  may  be  the  result  of  a 
negotiated  settlement  of  alleged 
violations  of  oil  pricing  and  allocation 
regulations  set  forth  in  a  consent  order 
or.  less  frequently,  an  obligation 
imposed  by  an  administrative  or  judicial 
order  that  has  found  the  firm  in  violation 
of  such  regulations.  In  such  cases,  a 
firm's  compliance  is  not  fulfilled  until  all 
payments  are  made.  Under  the  proposed 
amendment,  firms  must  retain  the 
records  relevant  to  the  alleged 
violations  that  are  the  basis  for  the 
restitutionary  obligation  until  such 
payments  are  completed. 

3.  Firms  Under  Audit 

A  firm  is  considered  under  audit  if:  (a) 
The  firm  has  been  audited  by  ERA  and 
has  not  received  a  Notice  of  Probable 
Violation  or  a  Proposed  Remedial  Order 
and  ERA  has  not  informed  the  firm  in 
writing  that  ERA  will  take  no 
enforcement  action;  (b)  ERA  is  presently 
conducting  an  audit;  or,  (c)  ERA  has 
notified  the  firm  of  an  audit  but  the  firm 
has  refused  to  provide  records  and  is 
subject  to  a  subpoena.  Any  firm  that  is 
under  audit  or  that  has  been  notified 
that  it  is  subject  to  an  audit  has  a  duty 
to  maintain  records  relevant  to  that 
investigation.  At  the  time  of  this  notice, 
130  firms  remain  under  audit. 

Firms  under  audit  include  31  firms 
with  audits  currently  in  progress,  29 
firms  that  have  been  notified  of  audits 
but  have  refused  to  provide  records  and 
are  subject  to  subpoena  enforcement 
action  and  70  firms  with  completed 
audits  in  which  ERA  has  not  made  a 
determination  to  initiate  a  formal 
enforcement  action  (such  as  issuing  a 
Proposing  Remedial  Order). 

a.  Firms  with  Audits  in  Progress  or 
with  Completed  Audits  in  Which  ERA 
Has  Not  Yet  Made  a  Determination  to 
Initiate  a  Formal  Enforcement  Action. 
ERA  proposes  to  require  firms  presently 
under  audit  which  do  not  have 
outstanding  subpoenas  or  subpoenas 
enforced  after  November  1, 1983,  and 
firms  with  completed  audits  in  which 
ERA  has  not  yet  made  a  determination 
to  initiate  a  formal  enforcement  action, 
to  maintain  their  records  for  a  limited 
period  of  time. 

Each  of  these  firms  will  be  required  to 
maintain  its  records  until  June  30, 1985, 
unless  ERA  extends  this  period  on  a 
firm-by-firm  basis.  If  before  the  end  of 
this  period  or  an  individual  firm's 


extension,  ERA  determines  that  it  no 
longer  needs  the  firm's  records  for 
enforcement  purposes,  ERA  will  so 
notify  the  firm  in  writing  and  the  firm 
will  no  longer  be  required  to  maintain  its 
records. 

Thus,  a  firm  will  be  required  to 
maintain  its  records  until  one  of  the 
following:  (1)  June  30. 1985.  unless  on  an 
individual  firm  basis  the  period  is 
extended;  (2)  the  end  of  the  firm's 
extension;  or  (3)  the  firm  receives 
written  notification  Ihat  ERA  no  longer 
needs  the  records. 

By  June  30. 1985.  or  by  the  end  of  an 
individual  firm's  extension,  each  of  the 
firms  in  this  group  will  either  (1) 
become  a  party  in  litigation  (as  defined 
in  paragraph  1  above),  in  which  case  the 
firm  would  still  be  required  to  maintain 
its  records;  or  (2)  not  become  a  party  in 
litigation,  in  which  case  the  firm  would 
no  longer  be  required  to  maintain  its 
records. 

If  a  firm  under  audit  should 
discontinue  its  voluntary  cooperation 
and  require  a  subpoena,  such  a  firm 
would  then  be  subject  to  the 
recordkeeping  requirements  for  firms 
which  have  outstanding  or  recently 
enforced  subpoenas,  as  discussed 
below. 

b.  Firms  Which  Have  Outstanding  or 
Recently  Enforced  Subpoenas.  A 
number  of  firms  subject  to  audit  have 
refused  to  allow  ERA  to  examine  their 
records,  with  the  result  that  the  agency 
has  issued  subpoenas  for  the  records 
sought.  In  many  cases,  judicial 
enforcement  of  the  subpoenas  has  been 
required.  Due  to  delays  imposed  by    , 
these  actions,  along  with  the  I 

uncertainties  this  lack  of  cooperation  ^v. 
brings  to  program  management  during 
the  final  phase  of  the  enforcement  work, 
the  amount  of  time  allocated  to 
complete  audits  for  firms  which  have 
received  subpoenas  is  substantially 
longer  than  that  for  firms  that  have 
voluntarily  cooperated  in  an  audit. 

As  a  consequence,  ERA  proposes  to 
require  those  firms  with  outstanding 
subpoenas  or  which  receive  subpoenas 
in  the  future,  as  well  as  firms  that  have 
already  provided  records  pursuant  to  a 
subpoena  enforced  after  November  1, 
1983.  to  maintain  their  records  for  two 
years  after  full  compliance  with  the 
subpoena,  or  until  notified  in  writing  by 
ERA,  whichever  is  sooner.  If.  prior  to  the 
end  of  this  two-year  period,  the  firm 
becomes  involved  in  litigation  with  DOE 
relating  to  its  pricing  or  allocation 
practices  during  the  period  of  controls, 
that  firm  will  then  be  subject  to  the 
recordkeeping  requirements  applicable 
to  firms  which  are  parties  in  litigation, 
as  discussed  in  paragraph  1  above. 
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4.  Inquiries  Relating  to  Newly 
Discovered  Oil  Reports 

As  a  result  of  an  opinion  by  the 
Temporary  Emergency  Court  of  Appeals 
in  Seneca  Oil  Co.  v.  Department  of 
Energy  (712  F.2d  1384  (TECA  1983). 
which  resolved  a  regulatory 
interpretation  relating  to  the  definition 
of  "newly  discovered"  crude  oil,  ERA  is 
having  to  obtain  supplemental  data  from 
certain  firms  on  crude  oil  production 
they  reported  during  1978  and  1979. 
Some  of  these  firms  have  already 
received  data  inquiries  from  ERA:  others 
have  yet  to  receive  any  communication 
from  the  agency. 

ERA  proposes  to  require  these  firms, 
which  reported  the  pniduction  of  "newly 
discovered"  crude  oil  in  1978  and  1979, 
to  maintain  certain  crude  oil  production 
records  which  are  necessary  to  establish 
that  the  crude  oil  quali^es  as  "newly 
discovered"  under  10  CFR  212.79, 
together  with  production  and  sales 
records  for  properties  from  which  oil 
certified  as  "newly  discovered"  was 
sold. 

Each  of  these  Brms  will  be  required  to 
maintain  these  records  until  June  30. 
1985,  unless  ERA  on  a  firm-by-firm  basis 
extends  this  period.  If  before  the  end  of 
this  period  or  an  individual  firm's 
extension.  ERA  determines  that  it  no 
longer  needs  the  firm's  records  for 
enforcement  purposes,  ERA  will  so 
notify  the  firm  in  writing  and  the  firm 
will  no  longer  be  required  to  maintain  its 
records. 

Thus,  a  firm  will  be  required  to 
maintain  its  records  until  one  of  the 
following:  (1)  June  30, 1985,  unless  on  an 
individual  firm  basis  the  period  is 
extended:  (2)  the  end  of  the  firm's 
extension;  or  (3)  the  firm  receives 
written  notification  that  ERA  no  longer 
needs  the  records. 

By  June  30, 1985,  or  by  the  end  of  an 
individual  firm's  extension,  each  of  the 
firms  in  this  group  will  either  (1) 
Become  a  party  in  litigation  (as  defined ' 
in  paragraph  1  above],  in  which  case  the 
firm  would  still  be  required  to  maintain 
its  records;  or  (2)  not  become  a  party  in 
litigation,  in  which  case  the  firm  would 
no  longer  be  required  to  maintain  its 
records. 

5.  Third-Party  Records 

In  limited  instances,  DOE  needs  the 
records  of  one  firm  in  support  of 
enforcement  work  involving  another 
firm.  Such  records  are  known  as  third- 
party  records.  DOE  has  reviewed  all  of 
the  pending  enforcement  litigation  and 
investigative  matters  and  has  identified 
a  limited  number  of  cases  that  still 
require  records  from  third-party  firms. 
This  review  indicates  that  not  more  than 


150  firms  will  be  found  to  have  third- 
party  records  actually  needed  for 
enforcement  purposes.  DOE  is 
determined  to  keep  the  number  of  firms 
required  to  maintain  third-party  records 
as  small  as  possible.  The  third-party 
firms  will  be  required  to  keep  only  those 
records  considered  essential  to  the 
completion  of  the  enforcement  matters 
for  which  the  records  are  needed. 

Each  of  these  third-party  firms  will  be 
required  to  maintain  the  records 
identified  by  DOE  until  June  30. 1985. 
unless  DOE  on  a  firm-by-firm  basis 
extends  this  period.  If  biefore  the  end  of 
this  period  or  an  individual  firm's 
extension,  DOE  determines  that  it  no 
longer  needs  a  firm's  third-party  records 
for  enforcement  purposes.  DOE  will  so 
notify  the  firm  in  writing  and  the  firm 
will  no  longer  be  required  to  maintain  its 
records. 

Thus,  a  firm  will  be  required  to 
maintain  its  third-party  records  until  one 
of  the  following:  (1)  June  30, 1985,  unless 
on  an  individual  firm  basis  the  period  is 
extended;  (2)  the  end  of  the  firm's 
extension;  or  (3)  the  firm  receives 
written  notification  that  DOE  no  longer 
needs  the  records. 

6.  Notification  of  Firms  Required  to 
Maintain  Records 

Firms  which  are  parties  in  litigation 
and  firms  under  orders  for  restitutionary 
payments  wrill  be  considered  notified  by 
pubhcation  of  the  final  rule  in  the 
Federal  Register. 

Firms  which  are  under  audit,  firms 
required  to  maintain  third-party  records, 
or  firms  required  to  maintain  "newly 
discovered"  crude  oil  production 
records  will  receive  direct  notification 
from  ERA  by  certified  mail  prior  to 
publication  of  the  final  rule. 

Firms  not  described  in  this  notice  or 
which  do  not  receive  notification  prior 
to  publication  of  the  final  rule,  will  be 
exempt  from  the  recordkeeping 
requirements  of  10  CFR  210.1. 

III.  Written  Conunents 

Interested  parties  and  the  general 
public  are  invited  to  comment  on  the 
proposed  amendment  of  10  CFR  210.1 
and  on  the  other  options  discussed  in 
this  notice.  All  comments  should  be 
submitted  by  4:30  p.m..  E.S.T..  on 
December  17, 1984  to  the  address 
indicated  at  the  beginning  of  this  notice. 
All  comments  received  by  ERA  will  be 
available  for  pubhc  inspection  in  the 
DOE  Freedom  of  Information  Office, 
Room  lE-190.  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington.  D.C  between  the  hours  of 
8:00  a.m.  and  4.-00  p.m..  Monday  through 
Friday. 


Any  information  or  data  submitted 
which  is  considered  to  be  confidential 
should  be  so  identified.  ERA  reserves 
the  right  to  determine  the  confidential 
status  of  the  information  or  data  and  to 
treat  it  according  to  the  agency's 
determination. 

IV.  Procedural  Matters 

A.  Executive  Order  12291 

Executive  Order  12291  (46  FR  13193, 
February  19. 1981),  requires  an  agency  to 
prepare  a  regulatory  impact  analysis  for 
any  proposed  major  rule.  Because  the 
proposal  will  substantially  reduce 
recordkeeping  burdens  and  thus  lessen 
costs  to  firms  and  the  public,  ERA  has 
determined  that  the  propoFal  is  not  a 
major  rule  as  defined  in  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  requires  an  agency  to 
prepare  an  initial  regulatory  flexibility 
analysis  for  any  proposed  rule  which 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Although  ERA  has  determined  that  no 
formal  regulatory  flexibility  analysis 
need  be  prepared,  this  prepared  will 
benefit  many  small  entities  by  relieving 
them  of  substantial  recordkeeping 
burdens.  Therefore,  this  proposal  will 
further  the  objectives  of  the  Regulatory 
Flexibility  Act. 

C.  Environmental  Review 

ERA  has  determined  that  the 
proposal,  which  is  essentially 
administrative  in  nature,  is  not  a  major 
federal  action  with  a  significant 
environmental  impact  Consequently,  no 
Environmental  Assessment  or 
Environmental  Impact  Statement  is 
required  under  the  National 
Environmental  Policy  Act,  as  amended 
(42U.S.C.  4321efse(7.). 

List  of  Subjects  in  10  CFR  Part  210 

Petroleum  price  regulations,  Reporting 
requirements. 

(Federal  Energy  Administration  Act  of  1974. 
Pub.  L  93-275:  Department  of  Energy 
Organization  Act  Pub.  L  95-91) 

Authority:  Emergency  Petroleum  Allocation 
Act  of  1973,  Pub.  L.  93-159.  E.0. 11748.  38  FR 
33577;  Economic  Stabilization  Act  of  1970.  as 
amended.  Pub.  L  92-210.  85  Stat.  743;  Pub.  L 
93-28.  87  Stat  27;  E.O.  11748,  38  FR  33575: 
Cost  of  Living  Council  Order  Number  47, 39 
FR24. 

In  consideration  of  the  foregoing, 
Chapter  II,  Tide  10  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below. 
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Issued  in  Washington,  DC  on  November  14, 
1984. 

Raybum  HanzUk, 

Adminigtratot  Economic  Regulatory 

A  dminiatnUioa. 

PART  210-OENERAL  ALLOCATION 
AND  PRICE  RULES 

10  CFR.  Part  210  is  amended  by 
revising  S  210.1  to  read  as  follows: 

Subpart  A — Recordkeeping 


§  210.1 

(a)  The  recordkeeping  requirements 
that  were  in  effect  on  January  27, 1981, 
in  Parts  210,  211,  and  212  will  remain  in 
effect  for  (1)  all  transactions  prior  to 
February  1, 1981;  and  (2)  all  allowed 
expenses  incurred  and  paid  prior  to 
April  1, 1981  under  §  212.78  of  Part  212. 
These  requirements  include,  but  are  not 
limited  to,  the  requirements  that  were  in 
effect  on  January  27, 1981,  in  S  210.92  of 
this  part;  in  SS  211.67(a)(5)(ii);  211.89; 
211.109;  211.127;  and  211.223  of  Part  211: 
and  in  §5  212.78(h)(5)(ii);  212.78(h)(6); 
212.83(c)(2)(iii)(E](I); 
212.83(c)(2)(iii](E)(II);212.83(c)(2)(iii) 
"F,'":  212.83(i);  212.93(a); 
212.93(b)(4)(iii)(B)(I);212.93(i)(4); 
212.94(b)(2)(iii);  212.128;  212.132;  212.172: 
and  §  212.87  of  Part  212. 

(b)  Effective  [date  of  publication  of 
the  final  rule],  paragraph  (a)  of  this 
section  shall  apply  to  only: 

(1)  Those  firms  which  are  parties  in 
litigation  with  DOE,  as  defined  in 
paragraph  (c)(1)  below.  Any  such  firm 
shall  remain  subject  to  paragraph  (a)  of 
this  section  until  the  litigation  is  brought 
to  its  final  conclusion  of  the  firm  is 
notified  in  writing  by  DOE  that  its 
records  are  no  longer  needed,  whichever 
occurs  first. 

(2)  Those  firms  which  are  subject  to 
an  administrative  or  judicial  order, 
consent  order,  or  other  settlement  or 
order  providing  for  restitutionary 
payments.  Any  such  firm  shall  remain 
subject  to  paragraph  (a)  of  this  section 
until  the  firm  makes  all  of  the  payments 
required  by  the  resolution,  order,  or 
settlement 

(3)(i)  Those  firms  with  completed 
audits  in  which  DOE  has  not  yet  made  a 
determination  to  initiate  a  formal 
enforcement  action  and  firms  under 
audit  which  do  not  have  outstanding 
subpoenas.  Any  such  firm  shall  remain 
subject  to  paragraph  (a)  of  this  section 
until  one  of  the  following:  June  30, 1985, 
unless  this  period  is  extended  on  a  firm- 
by-firm  basis:  the  end  of  the  individual 
firm's  extension;  or  the  firm  is  notified  in 
writing  by  DOE  that  its  records  are  no 
longer  needed.  However,  if  a  firm  in  this 
group  shall  become  a  party  in  litigation, 
the  firm  shall  then  be  subject  to  the 


recordkeeping  requirements  for  firms  in 
litigation  set  forth  in  paragraph  (b)(1) 
above. 

(ii)  Those  firms  under  audit  which 
have  outstanding  subpoenas  on  [date  of 
publication  of  final  rule]  or  which 
receive  subpoenas  at  any  time  thereafter 
or  which  have  supplied  records  for  an 
audit  as  the  result  of  a  subpoena 
enforced  after  November  1, 1983.  Any 
such  firm  shall  remain  subject  to 
paragraph  (a)  of  this  section  until  two 
years  after  full  compliance  with  the 
subpoena  or  until  notified  in  writing  by 
DOE  that  its  records  are  no  longer 
needed,  whichever  occurs  first 
However,  if  a  firm  in  this  group  shall 
become  a  party  in  litigation,  the  firm 
shall  then  be  subject  to  the 
recordkeeping  requirements  for  firms  in 
litigation  set  forth  in  paragraph  (b)(1) 
above. 

(4)  Those  firms  which  are  subject  to 
requests  for  data  necessary  to  verify 
that  crude  oil  qualifies  as  "newly 
discovered"  crude  oil  under  10  CFR 
212.79.  Any  such  firm  shall  remain 
subject  to  paragraph  (a)  of  this  section 
until  one  of  the  following:  June  30, 1985. 
unless  this  period  is  extended  on  a  firm- 
by-firm  basis;  the  end  of  an  individual 
firm's  extension;  or  the  firm  is  notified  in 
writing  by  DOE  that  its  records  are  no 
longer  needed.  However,  if  a  firm  in  this 
group  shall  become  a  party  in  litigation, 
the  firm  shall  then  be  subject  to  the 
recordkeeping  requirements  for  firms  in 
litigation  set  forth  in  paragraph  (b)(1) 
above. 

(5)  Those  firms  whose  records  are 
determined  by  DOE  as  necessary  to 
complete  the  enforcement  investigation 
of  another  firm  which  is  also  subject  to 
paragraph  (a)  of  this  section.  Any  such 
firm  whose  records  are  so  needed  shall 
remain  subject  to  paragraph  (a)  of  this 
section  until  one  of  the  following:  June 
30, 1965,  unless  this  period  is  extended 
on  a  firm-by-firm  basis:  the  end  of  the 
individual  firm's  extension:  or  the  firm  is 
notified  in  writing  by  DOE  that  its 
records  are  no  longer  needed. 

(c)  For  purposes  of  this  section: 

(1)  A  firm  is  "a  party  in  litigation"  if: 
(i)(A)  The  firm  has  received  a  Notice 

of  Probable  Violation  or  a  Proposed 
Remedial  Order,  or  (B)  the  firm  and  DOE 
are  parties  in  a  lawsuit  arising  under  the 
Emergency  Petroleum  Allocation  Act  of 
1973,  as  amended  (15  U.S.C.  751  et  seq.) 
or  10  CFR  Parts  210,  211,  or  212:  and 
.  (ii)(A)  there  has  been  no  final  (that  is, 
non-appealable)  administrative  or 
judicial  resolution,  or  (B)  DOE  has  not 
informed  the  firm  in  writing  that  the 
Department  has  completed  its  review  of 
the  matter. 

(2)  A  firm  means  any  association, 
company,  corporation,  estate. 


individual,  joint-venture,  partnership,  or 
sole  proprietor^ip.  or  any  other  entity, 
however  organized,  including  charitable, 
educational,  or  other  eleemosynary 
institutions,  and  state  and  local 
governments.  A  firm  includes  a  parent 
and  the  consolidated  and 
unconsolidated  entities  (if  any)  which  it 
directly  or  indirectly  controls. 
(OMB  Control  No.  1903-0073) 

|FR  Doc  »*-3(K75  FIImJ  11-14-M:  4^0  pn) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

(LR-190-70] 

Income  Tax  Exemption  for  Interest  on 
Industrial  Development  Bonds  for 
Certain  Water  Faculties;  Public 
Hearings  on  Proposed  Regulations 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  income  tax 
exemption  for  interest  on  industrial 
development  bonds  issued  to  finance 
certain  water  facilities. 
DATES:  The  public  hearing  will  be  held 
on  Wednesday,  January  30, 1985, 
beginning  at  10:00  a.m.  Outlines  of  oral 
comments  must  be  delivered  or  mailed 
by  Wednesday,  January  16, 1985. 
address:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  D.C.  The  requests  to 
speak  and  outlines  of  oral  comments 
sliould  be  submitted  to  the 
Commissioner  of  Internal  Revenue, 
ATTN:  CCIR.T  (LR-190-78), 
Washington,  DC.  20224. 
FOR  FURTHER  INPORMATION  CONTACT: 
B.  Faye  Easiey  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20224,  telephone  202-566-3935  (not 
a  toll-free  call). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  103  of  the 
Internal  Revenue  Code  of  1954.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Wednesday,  August 
22,  1984  (49  FR  33263). 
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The  rules  of  S  601.eoi(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  comments  within  the  time 
prescribed  in  the  notice  of  proposed 
rulemaking  and  who  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit, 
not  later  than  Wednesday,  January  16, 
1985,  an  outline  of  the  oral  comments  to 
be  presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  Agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Geofsa  H.  Jelly, 

Director,  Legislation  and  Regulations 
Division. 

{Fit  Doc  M-OOlje  Tiled  n-15-a4:  S:4S  ami 
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26  CFR  Part  1 

[EE-65-«3J 

Annual  Infonnation  Reporta  by 
Truateaa  and  laauers  of  Individual 
Retirement  Plana 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTKNC  Notice  of  Proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  that  require  annual 
reporting  of  information  relating  to 
individual  retirement  plans.  The 
regulations  reflect  changes  made  to  the 
applicable  reporting  requirements  by 
both  news  release  IR-83-88  and  the  Tax 
Reform  Act  of  1984.  The  regulations 
affect  trustees  of  individual  retirement 
accounts  and  issuers  of  individual 
retirement  annuities  (including  accounts 
and  annuities  that  are  simplified  i 

employee  f>en8ions),  and  individuals 
who  own  or  benefit  &om  such  individual 
retirement  plans. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  January  15, 1985.  The 
amendments  are  proposed  to  be 


effective  for  reports  relating  to  calendar 
years  beginning  after  1982. 
ADORESS:  Sbnd  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
(EE-65-83),  1111  Constitution  Avenue. 
NW..  Washington.  D.C.  20224. 
FOR  niRTHER  INFORMATION  CONTACT 
Philip  R.  Bosco  of  the  Employee  Plans 
and  Exempt  Organizations  Division, 
Office  of  the  Chief  Counsel,  Internal 
Revenue  Service.  1111  Constitution 
Avenue,  NW.,  Washington,  D.C.  20224 
(Attention:  CC:LR:T),  202-566-3430  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  408  of  the  Internal  Revenue 
Code  of  1954  defines  various  individual 
retirement  plans,  including  individual 
retirement  accounts,  individual 
retirement  aimuities,  and  simplified 
employee  pensions.  Section  408(i)  of  the 
Code  provides  that  the  trustee  of  an 
individual  retirement  account  or  the 
issuer  of  an  individual  retirement 
annuity  (including  an  account  or  annuity 
that  is  a  simpUried  employee  pension) 
shall  make  such  reports  regarding  the 
status  of  an  account  or  annuity  as  the 
Secretary  may  require  under  regulations. 

Section  1.408-5(c)(l)  of  the  Income 
Tax  Regulations  (26  CFR  Part  1)  under 
section  408  of  the  Code  requires  that  an 
annual  report  must  be  furnished  to  each 
participant,  i.e.,  the  individual  for  whose 
benefit  the  account  was  established  or 
in  whose  name  the  annuity  was 
purchased  (or  the  beneficiary  of  such 
individual).  The  report  must  contain  the 
following  information  for  transactions 
occurring  during  the  calender  yean  the 
amount  of  contributions;  the  amount  of 
distributions;  in  the  case  of  an 
endowment  contract,  the  amount  of  the 
premium  paid  allocable  to  the  cost  of 
life  insurance;  and  the  name  and 
address  of  the  trustee  or  issuer.  The 
report  must  be  furnished  on  or  before 
June  30  following  the  calendar  year  for 
which  the  report  is  required.  Paragraph 
(c)(2)  of  S  1.408-5  provides  that  the 
Commissioner  may  require  the  annual 
report  to  be  Hied  with  the  Service  at  the 
time  the  Commissioner  specifies. 

On  June  28, 1983,  the  Service  issued 
news  release  IR-83-88  relating  to  the 
filing  requirement  permissible  under 
§  1.408-5(c)(2).  Beginning  with  the  1983 
calendar  year,  the  annual  reports 
required  by  S  1-408-5  must  also  be  filed 
with  the  Service.  New  Form  5498, 
Individual  Retirement  Arrangement 
Information,  has  been  developed  for  this 
purpose.  The  form,  a  copy  of  which  may 
be  utilized  to  satisfy  the  existing 
reporting  requirement  of  S  1.408-5.  must 


contain  the  following  information  for 
transactions  occurring  during  the 
calendar  yean  the  amount  of 
contributions  (exclusive  of  rollover 
contributions  for  calendar  years  after 
1983);  the  amount  of  rollover 
contributions  (for  calendar  years  after 
1983);  and  the  name  and  address  of  the 
trustee  or  issuer.  For  the  1983  calendar 
year,  the  form  must  be  filed  with  the 
Service,  and  the  annual  report  furnished 
to  the  participant,  on  or  before  June  30, 
1984.  Finally,  IR-83-88  stated  that,  for 
calendar  year  1984.  the  form  must  be 
filed  with  the  Service  on  or  before 
February  28. 1985.  and  the  annual  report 
must  be  furnished  to  the  participant  on 
or  before  June  30. 1985. 

On  July  18. 1984.  section  147  of  the 
Tax  Reform  Act  of  1984  (Pub.  L  98-369) 
amended  section  408(i)  to  provide  that 
the  information  reports  required  by  such 
section  identify  the  taxable  year  to 
which  individual  retirement  plan 
contributions  relate.  This  amendment  is 
effective  for  contributions  made  after 
December  31. 1984. 

The  proposed  regulations  contained  in 
this  document  amend  S  1-408-5  to 
conform  such  section  to  both  the  new 
filing  requirements  announced  in  news 
release  IR-83-88  and  the  new  reporting 
requirement  added  by  the  Tax  Reform 
Act  or  1984.  The  amendments  are  to  be 
issued  under  the  authority  contained  in 
sections  408(i)  and  7805  of  the  Code  (88 
Stat.  964,  26  U.S.C.  408(i):  68A  Stat.  917, 
26  U.S.C.  7805,  respectively). 

As  proposed,  the  regulations 
necessarily  modify  the  requirements  of 
IR-83-88  for  calendar  years  1984  and 
thereafter.  Beginning  with  calendar  year 
1984,  Form  5498  shall  be  filed  with  the 
Service  and  the  statement  to  the 
participant  shall  be  furnished  to  such 
person  on  or  before  May  31  following 
the  calendar  year  for  which  such  reports 
are  required.  For  calendar  year  1984. 
this  is  a  change  of  the  due  dates 
originally  announced  in  IR-83-88. 
Beginning  with  calendar  year  1985.  both 
Form  5498  and  the  statement  to  the 
participant  must  report,  as  the  amount 
of  contributions  for  the  calendar  year, 
the  amount  of  contributions  made  during 
or  after  the  calendar  year  that  relate  to 
such  calendar  year.  Also  begirming  with 
calendar  year  1985,  both  Form  5498  and 
the  statement  to  the  participant  must 
report,  in  the  case  of  an  endowment 
contract  premium  allocable  to  the  cost 
of  life  insurance,  that  amount  of  the 
premium  paid  either  during  or  after  the 
calendar  year  that  relates  to  such 
calendar  year. 

Finally,  the  proposed  regulations 
contain  special  transitional  . 

requirements  for  the  1985  calendar  year 
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reports.  For  that  calendar  year  both 
Form  5498  and  the  statement  to  the 
participant  must  report,  as  a  separate 
entry,  the  amount  of  contributions  made 
during  1985  that  relate  to  1984.  This 
requirement  also  applies  to  the 
statement  to  the  participant  in  the  case 
of  an  endowment  contract  premium 
allocable  to  the  cost  of  life  insurance 
paid  during  1965  that  relates  to  1964. 

Special  Analysis 

The  Commissioner  of  Internal 
Revenue  has  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  either  Executive  Order  12291 
or  the  Treasury  and  OMB 
implementation  of  that  Order  dated 
April  29, 1983.  Accordingly,  a  Regulatory 
Impact  Analysis  is  not  required. 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comments,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Chapter  6). 

Comments  and  Request  for  a  Public 
Hearing 

Before  adoptirtg  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Comments  on 
these  requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Office 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  The  Internal  Revenue 
Service  requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Philip  R.  Bosco 
of  the  Employee  Plans  and  Exempt 


Organizations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 

List  of  Subjects  in  26  CFR  1.401-1— 
1.425-1 

Employee  benefit  plans.  Pensions, 
Individual  retirement  accounts. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

Section  1.408-5  is  revised  to  read  as 
follows: 

§  1.40S-S    Annual  reports  by  trustees  and 
issuere. 

(a)  Requirement  and  form  of  report. 
The  trustee  of  an  individual  retirement 
account  or  the  issuer  of  an  individual 
retirement  annuity  (including  an  account 
or  annuity  that  is  a  simplified  envployee 
pension)  shall  make  annual  calendar 
year  reports  on  Form  5498  concerning 
the  status  of  the  account  or  annuity.  The 
report  shall  contain  the  following 
information  for  transactions  occurring 
during  or  after  the  calendar  year  that 
relate  to  such  calendar  yean 

(1)  The  name,  address,  and  identifying 
number  of  the  trustee  or  issuer; 

(2)  The  name,  address,  and  identifying 
number  of  the  participant  (the  individual 
on  whose  behalf  the  account  is 
established  or  in  whose  name  the 
annuity  is  purchased  (or  the  beneficiary 
of  the  individual  or  owner}^, 

(3)  The  amount  of  contributions 
(exclusive  of  rollover  contributions) 
made  during  or  after  the  calendar  year 
that  relate  to  such  calendar  year; 

(4)  The  amoimt  of  rollover 
contributions  made  during  the  calendar 
year; 

(5)  In  the  case  of  an  endowment 
contract,  the  amount  of  the  premium 
allocable  to  the  cost  of  life  insurance 
paid  either  during  or  after  the  calendar 
year  that  relates  to  such  calendar  yean 
and 

(6)  Such  other  information  as  the 
Commissioner  may  require. 

(b)  Manner  and  time  for  filing.  The 
report  on  Form  5498  shall  be  filed, 
accompanied  by  transmittal  Form  1096. 
with  the  appropriate  Internal  Revenue 
Service  Center.  The  report  shall  be  filed 
on  or  before  May  31  following  the 
calendar  year  for  which  the  report  is 
required. 

(c)  Statement  to  participants.  (1)  Each 
trustee  or  issuer  required  to  file  Form 
5498  under  this  section  shall  furnish  the 
participant  a  statement  containing  the 


information  required  to  be  furnished  on 
Form  5498  plus  the  value  of  the  account 
or  annuity  at  the  end  of  the  calendar 
year.  A  copy  of  Form  5496,  containing 
the  additional  information  specified  in 
the  previous  sentence,  may  be  used  to 
satisfy  the  statement  requirement  of  this 
paragraph.  If  a  copy  of  Form  5498  is  not 
used  to  satisfy  the  statement 
requirement  of  this  paragraph,  the 
statement  shall  contain  the  following 
language:  "This  information  is  being 
furnished  to  the  bitemal  Revenue 
Service." 

(2)  Each  statement-  required  by  this 
paragraph  to  be  furnished  to 
participants  shall  be  furnished  to  such 
person  on  or  before  May  31  following 
the  calendar  year  for  which  the  report 
on  Form  5498  is  required. 

(d)  Penalties.  Section  6693  prescribes 
penalties  for  failure  to  file  an  annual 
report  required  by  this  section. 

(e)  Effective  date.  In  general,  this 
section  applies  to  reports  for  calendar 
years  beginning  with  1983.  For 
additional  requirements  relating  to  the 
1985  calendar  year  reports,  see 
paragraph  (f)  of  this  section.  For  special 
requirements  relating  to  the  1983  and 
1984  calendar  year  reports,  see 
paragraph  (g)  of  this  section.  For 
requirements  relating  to  pre-1983 
calendar  year  reports,  see  26  CFR  1.40B- 

5  (1983).  .  ^ 

(f)  Reports  for  calendar  year  1985.  For 
calendar  year  1985,  both  Form  5498  and 
the  statement  to  the  participant  must 
report,  as  a  separate  entry,  the  amount 
of  contributions  made  during  the  1985 
calendar  year  that  relate  to  the  1984 
calendar  year.  This  also  applies,  in  the 
case  of  the  statement  to  the  participant, 
to  endowment  contract  premiums 
allocable  to  the  cost  of  life  insurance 
that  are  paid  during  the  1985  calendar 
year  but  that  relate  to  the  1984  calendar 
year. 

(g)  Reports  for  calendar  years  1983 
and  1984.  (1)  For  calendar  years  1983 
and  1984,  neither  Form  5498  nor  the 
statement  to  the  participant  need 
identify  the  calendar  year  to  which  a 
contribution  relates.  The  form  and 
statement  need  only  report  the  amount 
of  contributions  actually  made  during 
the  calendar  yean  This  also  applies  to 
endowment  contract  premiums  allocable 
to  the  cost  of  life  insurance  and  paid 
during  the  calendar  year. 

(2)  For  calendar  years  1963  and  1984. 
Form  5498  need  not  report  (but  the 
statement  to  the  participant  must 
report),  in  the  case  of  an  endowment 
contract,  the  amount  of  the  premium 
allocable  to  the  cost  of  life  insurance 
paid  during  the  calendar  yean 
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(3)  For  calendar  year  1983,  neither 
Form  5498  nor  the  statement  to  the 
participant  need  separately  report 
rollover  contributions  made  during  the 
calendar  year.  Rollover  contributions 
are  to  be  aggregated  with  the  amount  of 
other  contributions  made  during  the 
calendar  year. 

(4)  For  calendar  year  1983.  the 
statement  to  the  participant  need  not 
contain  the  language  required  by 
paragraph  (c)(1)  of  this  section. 

(5)  For  calendar  year  1983.  Form  5498 
shall  be  Hied,  and  the  statement  to  the 
participant  shall  be  furnished,  on  or 
before  June  30, 1984. 

(h)  Related  reports  by  trustees  and 
issuers.  See  S  1-408-7  for  reports  relating 
to  distributions  from  individual 
retirement  plans. 
RoaoM  L.  En«r.  Jr., 
Commissioner  of  Internal  Revenue. 

|FR  Doc  84-30157  Filed  11-15-M;  t:4S  un| 
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26  CFR  Part  301 

(LR-142-94;  LR-14»-e4:  LR-213-84] 

Tax  Shelter  Registration  and 
Requirement  to  Maintain  Usts  of 
Investors  In  Potentially  Abusive  Tax 
Shelters;  Put>lic  Hearing  on  Proposed 
Regulations 

AOENCY:  Internal  Revenue  Service. 
Treasury. 

ACTKM:  Change  of  date  of  public 
hearing  on  proposed  regulations. 

summary:  This  document  provides 
notice  of  a  change  of  date  of  a  public 
hearing  on  proposed  regulations  relating 
to  tax  shelter  registration,  and  the 
requirement  to  maintain  lists  of 
investors  in  potentially  abusive  tax 
shelters. 

DATES:  The  public  hearing  will  be  held 
on  Thursday,  January  17, 1985,  beginning 
at  10:00  a.m.  Outlines  of  oral  comments 
must  be  delivered  or  mailed  by 
Thursday,  January  3, 1985. 

ADORCSS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building.  1111  Constitution  Avenue. 
NW..  Washington.  D.C.  The  requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue, 
ATTN:  CC:LR:T  (LR-142-84,  LR-149-84, 
LR-213-84),  Washington,  D.C.  20224. 
PON  RMTHBI  MTORMA-nON  CONTACT: 
B.  Faye  Easley  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW.,  Washington. 


D.C.  20224.  telephone  202-566-3935  (not 
a  toll-free  call). 

SUPM-SMCNTARV  INFORMATION:  By  a 

notice  appearing  in  the  Federal  Register 
for  Tuesday,  September  18. 1984  (49  FR 
36510],  it  was  announced  that  a  public 
hearing  on  proposed  regulations  relating 
to  tax  shelter  registration  and  the 
requirement  to  maintain  lists  of 
investors  in  potentially  abusive  tax 
shelter  was  scheduled  to  be  held  on 
Thursday,  November  15, 1984,  beginning 
at  10:00  a.m.  in  the  I.R.S.  Auditorium, 
Seventh  Floor,  7400  Corridor,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  D.C.  The 
proposed  regulations  pertaining  to  tax 
shelter  registration  appeared  in  the 
Federal  Register  for  Wednesday,  August 
15, 1984  (49  FR  32728)  (See  FR  Doc.  No. 
84-21729).  The  proposed  regulations 
pertaining  to  the  requirement  to 
maintain  lists  of  investors  in  potentially 
abusive  tax  shelters  appeared  in  the 
Federal  Register  for  Wednesday.  August 
29, 1984  (49  FR  34246)  (See  FR  Doc.  No. 
84-22938).  The  public  hearing  on  these 
proposed  regulations  will  be  held  in 
conjunction  with  the  public  hearing  on 
the  additional  proposed  regulations 
pertaining  to  tax  shelter  registration  and 
the  requirement  to  maintain  lists  of 
investors  in  potentially  abusive  tax 
shelter  that  appeared  in  the  Federal 
Register  for  Wednesday,  October  31, 
1984  (49  FR  43714). 

Accordingly,  the  date  for  the  public 
hearing  has  been  changed,  and  it  is 
scheduled  to  be  held  on  Thursday, 
January  17, 1985. 

Outlines  of  oral  comments  must  be 
delivered  or  mailed  by  Thursday, 
January  3. 1985. 

In  all  other  respects  the  details  with 
respect  to  the  hearing  remain  the  same. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
G«org0  H.  I«Uy, 

Director.  Legislation  and  Regulations 
Division. 

[FR  Doc  ai-aOlU  FUwl  11-lS-M;  ftiS  ub| 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
(SW-4-FRL-271S-4] 

Florida:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

agency:  Enviroimiental  Protection 

Agency. 

action:  Notice  of  Tentative 

Determination  on  Application  of  Florida 


for  Final  Authorization,  Public  Hearing, 
and  Public  Comment  Period. 

summary:  Florida  has  applied  for  Final 
Authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCHA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  Florida's 
application  and  has  made  the  tentative 
decision  that  Florida's  hazardous  waste 
program  satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
Authorization.  This  tentative  decision  is 
contingent  upon  Florida  completing  the 
regulatory  changes  by  January  26, 1985, 
as  outlined  in  EPA's  letter  to  the  State 
on  August  24. 1984.  Thus,  EPA  intends  to 
grant  Final  Authorization  to  the  State  to 
operate  its  program  in  lieu  of  the  federal 
program.  Florida's  application  for  Final 
Authorization  is  available  for  public 
review  and  comment,  and  a  public 
hearing  will  be  held  to  solicit  comments 
on  the  application  if  significant  public 
interest  is  expressed. 

DATES:  If  significant  public  interest  is 
expressed  in  holding  a  hearing,  a  public 
hearing  is  scheduled  for  7:00  p.m., 
Tuesday.  December  18. 1984. 

EPA  reserves  the  right  to  cancel  the 
public  hearing  if  significant  public 
interest  in  holding  a  hearing  is  not 
communicated  to  EPA  by  telephone  or 
in  writing  by  December  11. 1984.  EPA 
will  determine  by  December  12, 1984, 
whether  there  is  significant  interest  to 
hold  the  public  hearing.  Florida  will 
participate  in  the  public  hearing  held  by 
EPA  on  this  subject,  if  a  hearing  is  to  be 
held.  All  written  comments  on  the 
Florida  Final  Authorization  Application 
must  be  received  by  the  close  of 
business  on  December  18. 1984. 

ADDRESSES:  The  public  hearing,  if  held, 
will  take  place  at  the  Holiday  Inn, 
Flamenco  Room.  1302  Apalachee 
Parkway.  Tallahassee.  Florida.  Copies 
of  Florida's  Final  Authorization 
Application  are  available  from  8:00  a.m. 
to  4:30  p.m.  at  the  following  addresses 
for  inspection  and  copying: 

Mr.  Robert  W.  McVety,  Administrator. 
Solid  &  Hazardous  Waste  Section. 
Florida  Department  of  Environmental 
Regulation,  2600  Blair  Stone  Road, 
Twin  Towers.  Tallahassee.  Florida 
32301-8241  (904)  488-0300. 

Environmental  Protection  Agency, 
Regional  Office  Library.  Room  121, 
345  Courtland  Street  NE.,  Atlanta. 
Georgia  30365.  Contact:  Carolyn 
Mitchell  (404)  881-4216. 

U.S.  Environmental  Protection  Agency, 
Headquarters  Library,  PM-211A,  401 
M  Street  SW..  Washington.  DC  20460 
(202)  382-5926. 
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Written  comments  on  the  application 
and  written  or  telephone  communication 
of  interest  in  EPA's  holding  a  public 
hearing  on  the  Florida  application  must 
be  sent  to:  Allan  E.  Antley,  Chief,  Waste 
Planning  Section.  U.S.  EPA.  345 
Courtland  Street  NE..  Atlanta.  Georgia 
30365  (404)  881-3016. 

If  you  wish  to  find  out  whether  or  not 
EPA  will  hold  a  public  hearing  on  the 
Florida  application  based  upon  EPA's 
decision  that  there  was  significant 
public  interest  in  such  a  hearing,  write 
or  telephone  after  December  12. 1984. 
Mr.  Robert  W.  McVety.  Administrator, 
Solid  &  Hazardous  Waste  Section, 
Florida  Department  of  Environmental 
Regulation,  2600  Blair  Stone  Road,  Twin 
Towers,  Tallahassee,  Florida  32301-8241 
(904)  488-0300. 

FOR  FURTHER  INFORMATION  CONTACT 

Allan  E.  Antley,  Chief,  Waste  Planning 
Section,  Environmental  Protection 
Agency,  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365  (404)  881-3016. 

SUPPLEMENTARY  INFORMATION: 

A.  Bacl(ground 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  the  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  federal  hazardous 
waste  program.  Two  types  of 
authorization  may  be  granted.  The  first 
type,  known  as  "Interim  Authorization," 
is  a  temporary  authorization  which  is 
granted  if  EPA  determines  that  the  State 
program  is  "substantially  equivalent"  to 
the  federal  program  (Section  3006(c),  42 
U.S.C.  6226(c)).  EPA's  implementing 
regulations  at  40  CFR  271.121-271.137 
established  a  phased  approach  to 
Interim  Authorization:  Phase  I,  covering 
the  EPA  regulations  in  40  CFR  Parts  260- 

263,  and  265  (universe  of  hazardous 
wastes,  generator  standards,  transporter 
standards,  and  standards  for  interim 
status  facilities),  and  Phase  II,  covering 
the  EPA  regulations  in  40  CFR  Parts  124, 

264,  270  (procedures  and  standards  for 
permitting  hazardous  waste 
management  facilities). 

Phase  II,  in  turn,  has  three 
components.  Phase  II,  Component  A, 
covers  general  permitting  procedures 
and  technical  standards  for  containers 
and  tanks.  Phase  II,  Component  B. 
covers  permitting  of  incinerator 
facilities,  and  Phase  II,  Component  C, 
address  permitting  of  landfills,  surface 
impoundments,  waste  piles,  and  land 
treatment  facilities. 

By  statute,  all  Interim  Authorizations 
expire  on  January  26, 1985. 
Responsibility  for  the  hazardous  waste 
program  returns  (reverts)  to  EPA  on  that 


date  if  the  State  has  not  received  Final 
Authorization,  as  described  below. 

The  second  type  of  authorization  is  a 
"Final"  (permanent)  Authorization  that 
is  granted  by  EPA  if  the  Agency  finds 
that  the  State  program  (1)  is 
"equivalent"  to  the  federal  program,  (2) 
is  consistent  with  the  federal  program 
and  other  State  programs,  and  (3) 
provides  for  adequate  enforcement 
(Section  3006(b),  42  U.S.C.  6226(b)). 
States  need  not  have  obtained  Interim 
Authorization  in  order  to  qualify  for 
Final  Authorization.  EPA  regulations  for 
Final  Authorization  appear  at  40  CFR 
271.1-271.23. 

B.  Florida 

The  State  received  Interim 
Authorization  for  Phase  I  on  May  19, 
1982;  Interim  Authorization  for  Phase  II, 
Components  A  and  B,  on  December  29, 

1983,  and  Component  C  on  February  24, 

1984.  On  December  7, 1983,  the  State 
submitted  a  draft  application  for  Final 
Authorization.  The  complete  application 
for  Final  Authorization  was  submitted 
on  July  2, 1984.  Prior  to  submission  of 
the  application  to  EPA,  Florida 
published  notice  on  May  4, 1984,  of  a 
Public  Hearing  to  be  held  on  June  7, 
1984.  Since  the  State  did  not  receive 
comments  or  a  request  for  a  public 
hearing,  the  hearing  was  cancelled. 

On  August  24, 1984,  EPA  sent 
comments  on  the  final  application  to  the 
State.  The  comments  requested  the  State 
make  several  regulatory  changes 
necessary  for  equivalency  to  the  RCRA 
program.  The  State  was  also  requested 
to  provide  clarification  and  more  detail 
on  coordination  between  the  Central 
office  and  District  offices,  particularly  in 
processing  permits,  and  to  submit  a 
strategy  for  compliance  monitoring  and 
enforcement. 

By  letter  dated  August  27, 1984,  the 
slate  provided  details  on  the 
Department's  development  of  a  RCRA 
Program  Implementation  Manual  (PIM) 
which  will  contain  the  policies  and 
procedures  for  permitting  and  inspection 
and  enforcement,  as  well  as  a  training 
plan  for  all  hazardous  waste  personnel. 

On  September  7, 1984,  Florida 
submitted  several  proposed  revisions  to 
the  State's  hazardous  waste  rules  which 
are  necessary  to  qualify  for  Final 
Authorization.  These  amendments  vtrill 
be  effective  by  December  1984.  These 
changes  will  resolve  the  regulatory 
deficiencies  noted  by  EPA  and  will 
result  in  State  rules  equivalent  to  RCRA. 

The  Florida  Department  of 
Environmental  Regulation  has  been 
evaluated  to  determine  its  capability  to 
conduct  a  quality  hazardous  waste 
program.  The  State  has  all  the 
enforcement  mechanisms  necessary  for 


conducting  an  effective  compliance 
program.  The  State's  management 
practices  refiect  adequate  planning  and 
execution.  The  program  staff  has  the 
technical  expertise,  training,  and  the 
commitment  to  operate  an  adequate 
hazardous  waste  program  in  Florida. 
Florida  has  exceeded  the  prorated  total 
for  inspections  and  has  been  successful 
in  collecting  penalty  settlements.  The 
State  intends  to  achieve  implementation 
of  the  National  Permits  Strategy  since 
all  active  hazardous  waste  faciUties 
should  be  issued  a  Temporary 
Operation  Permit  (TOP)  by  the  first 
quarter  of  1985. 

EPA's  Final  Determination  on  granting 
authorization  will  be  based  on  the 
State's  ability  to  implement  EPA's 
permitting  recommendations  contained 
in  the  Letter  of  Intent. 

EPA  has  reviewed  Florida's 
application  and  has  tentatively 
determined  that  the  State's  program 
meets  all  of  the  requirements  necessary 
to  qualify  for  Final  Authorization. 
Consequently,  EPA  intends  to  grant 
Final  Authorization  to  Florida.  Copies  of 
Florida's  application  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice. 

EPA  will  consider  all  public  comments 
on  its  tentative  determination.  Issues 
raised  by  those  comments  may  be  the 
basis  for  a  decision  to  deny  Final 
Authorization  to  Florida.  EPA  expects  to 
publish  a  final  decision  on  whether  or 
not  to  approve  Florida's  program  in  the 
Federal  Register  by  January  24, 1985. 
The  Federal  Register  notice  will  include 
a  summary  of  the  reasons  for  the  Final 
Determination  and  a  response  to  all 
major  comments. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(B),  I  hereby  certify  tiiat  this 
authorization  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  suspends  the  applicability 
of  certain  federal  regulations  in  favor  of 
the  State  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  wastes  in  the  State.  It  does 
not  impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  Section  3  Executive 
Order  12291. 
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List  of  Siibiwt*  in  40  CFR  Part  271 

Hazardous  materials.  Indians-lands. 
Reporting  and  record  keeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control.  Water 
supply.  Intergovemmental  relations. 
Penalties,  Confidential  business 
information. 

Authority 

This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended  by  the  Resource 
Conservation  aad  Recovery  Act  of  1976. 
as  amended.  42  U.S.C.  6912(8).  6926,  and 
6974(b).  EPA  Delegation  8-7. 

Dated:  October  17. 1964. 
Charles  R.  |elar. 

Regional  Administrator. 

|FR  Doc.  94-30119  Filed  11-lS-M:  «:4S  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0,  1.  and  90 

[PR  Docket  No.  83-737;  FCC  84-482) 

Frequency  Coordination  In  ttie  Private 
Land  Mobile  Radio  Services 

AOEMCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


;  This  document  proposes  to 
amend  Parts  0, 1.  and  90  of  the 
Commission's  Rules  to  revise  frequency 
coordination  procedures  in  the  private 
land  mobile  radio  services.  Such  action 
was  encouraged  by  Congress  in 
amendments  to  the  Communications  Act 
of  1934,  and  is  expected  to  result  in  more 
efficient  procedures  and  a  more  reUable. 
up-to-date  private  land  mobile  radio 
data  base. 

DATES:  Comments  are  due  by  March  11, 
1985  and  rephes  by  April  25, 1985. 
ADDRESS:  Federal  Communications 
Commission.  1919  M  Street,  NW.. 
Washington,  DC.  20554. 

FOB  FURTHER  INFORMATION  CONTACT 

Eugene  Thomson  or  Herb  Zeiler,  Private 
Radio  Bureau,  (202)  634-2443. 

SUPPLEMENT  AMY  INFONMATION:  . 

List  of  Subjects 

47  CFR  Part  0 

Organizations  and  functions. 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 


47  CFR  Part  90 

Private  land  mobile  radio  services. 
Radio. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  Frequency  Coordi nation  in 
the  Private  Land  MobHe  Radio  Services  PR 
Docket  No.  83-737. 

Adopted:  October  17, 1984. 
Released  November  9, 1984. 
By  the  Commission. 

L  Introduction 

A.  History  of  Coordination 

1.  In  the  private  land  mobile  radio 
services,  as  a  general  rule,  spectrum  is 
shared.  Even  at  800  MHz  and  in  the  470- 
512  MHz  band  where  there  are 
provisions  for  exclusive  channel 
assignments  within  specified  geographic 
areas,  there  is  an  overall  requirement 
that  the  use  of  channels  must  be  shared 
in  order  to  accommodate  what 
continues  to  be  an  extraordinary  growth 
in  the  use  of  land  mobile 
communications  systems.  Prior  to  1958 
the  Commission's  Rules  governing  the 
private  land  mobile  radio  services 
contained  few  provisions  designating 
specific  procedures  for  frequency 
coordination  by  applicants  and  users. 
They  did  recite,  however,  the  over-riding 
policy  that  frequencies  were  available 
only  on  a  shared  basis,  and  that 
applicants  and  licensees  were  expected 
to  cooperate  in  the  selection  and  use  of 
these  h*equencies  in  order  to  minimize 
the  likelihood  of  interference.  To  assist 
in  carrying  out  this  requirement, 
interested  parties  over  the  years  formed 
committees  which  maintained  records  of 
frequency  usage.  These  committees 
were  generally  representatives  of  the 
entities  using  the  services  so  that 
individual  applicants  had  the  assurance 
that,  in  selecting  a  frequency  for  the 
applicant's  use,  the  judgment  of  the 
committee  involved  would  be  both 
knowledgeable  and  impartial. 

2.  In  1958  the  Commission  amended 
its  rules  with  respect  to  the  approach 
which  could  be  used  by  applicants  when 
effecting  coordination  in  die  private 
services.  A  procedure  was  established 
whereby  the  applicant  could  work 
through  a  representative  frequency 
coordinating  committee  and  secure  a 
frequency  recommendation  by  it  for 
submission  to  the  Commission. 'Thus, 


for  the  first  time  the  Commission 
recognized  a  mechanism  whereby  an 
applicant  could  request  a  group 
representative  of  the  user  community  to 
select  for  the  applicant  what  the  group 
regarded  as  the  most  appropriate 
frequency.  The  Commission  in  turn 
would  give  the  recommendation  of  this 
group  some  deference  in  deciding  to 
approve  or  disapprove  the  application. 

3.  In  taking  this  action,  the 
Commission  enunciated  some  general 
prinicples  on  the  subject  of  frequency 
coordinating  committees: 

a.  That  the  frequency  coordinating 
committees  must  be  representative  of  all 
eligibles  in  the  radio  service  concerned 
in  the  area  the  committee  purports  to 
serve: 

b.  That  the  recommendation  is 
advisory,  and  not  binding  on  either  the 
appUcajit  or  the  Commission; 

c.  That  the  Commission  has  the  power 
to  remedy  the  situation  should  there  be 
discrimination  or  misuse  of  functions  by 
the  frequency  coordinating  committees: 

d.  That  there  is  no  bar  to  recognition 
of  an  alternative  frequency  coordinating 
committee  if  it  were  more  representative 
of  ehgible  licensees: 

e.  That  any  fee  charged  may  only 
represent  the  cost  of  providing  the 
service: 

f.  That  there  can  be  no  discrimination 
between  members  and  non-members  in 
the  provision  of  service:  and 

g.  That  all  requests  for  coordination 
must  be  honored.' 

4.  Cenerally.  these  principles  have 
governed  the  functions  of  all  frequency 
coordinating  committees  from  1960  to 
the  present.  In  1982,  however,  the 
Congress  amended  the  Communications 
Act.*  Among  other  things,  it  affirmed  that 
the  Commission  had  the  authority  to 
utilize  assistance  furnished  by 
frequency  coordinating  committees.  47 
U.S.C.  332(b)(1).  It  also  recognized  the 
"value  of  the  assistance"  provided  to  the 
Commission  by  these  committees. 
Specifically,  the  Conference  Report 
pointed  out  that: 

.  .  .  The  frequency  coordinating  Committees 
not  only  provide  for  more  efflcent  use  of  the 
congested  land  mobile  spectrum,  but  also 
enable  all  users.  large  and  small,  to  obtain 
the  coordination  necessary  to  place  their 
stations  on  the  air.  Without  such  frequency 
coordinating  activity  some  of  these 
applicants  would  not  be  able  to  afford  the 
engineering  required  in  the  application 
process.  Thus,  by  essentially  equalizing  the 


'  In  the  Matter  of  Amemdamnt  of  Part  II.  Rules 
Governing  the  btdutthad  Radio  Senicee.  To  Delate. 
Modify  and  Create  Services  and  To  Effect  Changes 
in  the  Availability  of  Frequencies,  First  Report  and 
Order.  Docket  No.  11981.  PCC  58-602.  23  FF  4784 
(June  28. 1961). 


'  Frequency  Coordination  in  the  Industrial  Radio 
Services.  IS  FCC  2d  305.  306  11960). 

'"Ttie  CommunicatiofK  Amendineat*  Act  at  • 
1982."  P.L  97-256.  96  STAT  1087,  September  U. 
1962.  Section  331  of  the  Communicationt  Act  of 
1934.  It  amended,  is  codified  at  47  U SC.  332. 
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frequency  selection  process  for  all  applicants, 
the  applicants  are  placed  on  a  competitive 
parity,  with  no  one  applicant  operating  on  a 
better  or  more  commercially  advantageous 
frequency  than  his  or  her  competitor. . . . 

To  further  promote  fairness  in  frequency 
allocation,  the  Conferees  encourage  the 
Commission  to  recognize  those  frequency 
coordinating  committees  for  any  given 
service  which  are  most  representative  of  the 
users  of  that  service.  The  Conferees  also 
encourage  the  Commission  to  develop  rules 
or  procedures  for  monitoring  the  performance 
of  coordinating  committees.  H.R.  Rep.  No.  97- 
765.  97  Cong.,  2d  Sess.  53  (1982). 

B.  Notice  of  Inquiry 

5.  In  1983.  responding  to  the  above- 
quoted  language,  the  Commission 
commenced  a  proceeding  to  examine  its 
private  land  mobile  radio  frequency 
coordination  procedures.  A  Notice  of 
inquiry  (NOI)  was  adopted  on  July  14, 
1983.  soliciting  comments  to  enable  the 
Commission  to  evaluate  and,  if 
necessay,  update  its  policies  governing 
the  operations  of  frequency  coordinating 
committees,  particularly  in  light  of  its 
desire  to  upgrade  its  data  base  and 
improve  its  overall  processing  and 
spectrum  management  functions  for 
these  radio  services.*  In  the  NOI 
comment  were  requested  on  the 
following  salient  issues: 

a.  What  should  the  major  functions  of 
frequency  coordinating  committees  be? 

b.  What  authority  should  frequency 
coordinating  committees  have? 

c.  Should  there  be  one  exclusive  or 
multiple  frequency  coordinating 
committees  per  radio  service? 

d.  What  oversight  by  the  Commission 
of  frequency  coordinating  committees 
should  there  be? 

e.  Is  the  field  study  option  of 
frequency  coordination  effective  and 
should  it  be  retained? 

Forty-two  (42)  sets  of  formal 
comments  to  the  NOI  were  filed  along 
with  twenty-six  (26)  sets  of  reply 
comments.  A  breakdown  of  those 
responding  to  the  NOI  is  as  follows: 


Claw 

Com- 

Replies 

Noci-coordmatmg  organizationa ... 

Licanaing  aarvicM 

DMnufacturar* 

Uaar*  and  muMduala 

17 
3 
2 

1 
19 

16 

Total 

42 

i*uw.    "  Ml  01  ma  conMnanwfa  is  comamaa  m  Appanon 


II.  Discussion 

6.  Since  1958  when  we  adopted  the 
First  Report  and  Order  in  Docket  No. 


11991.,  Supra,  permitting  the  use  of 
coordinating  committees,  we  have 
allowed  applicants  two  options  for 
effecting  coordination  in  the  selection  of 
frequencies  in  the  private  land  mobile 
radio  services.  The  first  is  for  the 
applicant  to  select  his  or  her  own 
frequency,  and  to  submit  an  application 
accompanied  by  a  report  based  upon  a 
field  study,  indicating  both  the  degree  of 
probable  interference  to  all  existing 
stations  operating  on  the  frequency 
within  a  set  distance,  and  a  statement 
that  these  co-channel  stations  have  been 
notified  of  the  proposed  operation.' The 
second  option  is  to  have  a  frequency 
coordinating  committee  select  the 
frequency,  based  on  its  experience  and 
familiarity  with  the  local  operating 
environment.* 

7.  This  present  approach,  however, 
has  posed  problems  for  the  Commission 
and  the  coordinating  committees.  First, 
because  there  are  no  defined  standards 
for  field  studies,  the  quality  of  field 
study  reports  varies  widely.  Some 
appear  to  be  virtually  arbitrary 
frequency  chocies,  and  most  present 
very  little,  if  any,  technical  interference 
analysis.  In  addition,  the  co-channel  and 
adjacent  channel  notification 
requirements  are  sometimes  ignored  or 
abused.  As  a  result  the  Commission  has 
had  to  send  numerous  letters  requesting 
further  information  from  the  applicant 
concerning  the  technical  parameters 
used  in  the  accomplishment  of  the  field 
study  and  a  list  of  all  the  existing 
licensees  that  were  notified.  Many  of  the 
comments  on  the  NOI  indicated  that  the^ 
field  study  option,  to  be  more 
meaningful,  should  be  made  much  more 
rigorous. 

8.  A  second  problem  with  the  current 
approach  is  the  delay  it  injects  into 
application  processing,  and  the 
uncertainty  which  it  leaves  subsequent 
frequency  selections  by  the  coordinating 
committees.  Under  present  procedures, 
when  an  application  is  received  by  the 
Commission,  it  is  placed  in  the 
processing  line.  As  many  as  30  days 
may  elapse  before  it  is  examined.  Then, 
if  it  is  accompanied  by  a  field  study,  a 
FCC  Form  1049  is  completed  by  the 
Commission  and  sent  to  the  appropriate 
coordinating  committee  to  allow  it  to 
upgrade  its  date  base  to  reflect  this 
frequency  request  and  to  provide 
comments  to  the  Commission  on  the 
proposal  based  on  the  committee's 
knowledge  of  the  applicant's  operating 
environment.  The  coordinator  has  14 


days  to  comment  on  the  proposal.  The 
result  of  this  procedure  is  a  time  period 
of  approximately  30-35  days  during 
which  the  coordinator  could  recommend 
the  same  frequency  to  another  applicant 
unaware  that  there  is  is  an  application 
already  in  the  Commission's  processing 
line  requesting  the  frequency.  This  in 
turn  leads  to  applications  having  to  be 
recoordinated  and  delay  for  the  parties 
concerned. 

9.  Another  problem  area  in  the  current 
coordination  process  has  been  that  of 
add-on  users  of  community  repeaters.' 
Here,  since  the  base  station  facility  has 
already  been  coordinated,  some  have 
questioned  the  need  to  require 
coordination  of  the  subsequent 
licensees.  Other,  however,  have 
responded  that  the  coordinating 
committees  need  to  know  who  is  on  the 
frequency,  how  many  control  stations 
are  being  operated,  where  they  are 
located,  and  howjnany  mobiles  are 
involved,  if  they  are  to  do  a  proper  job 
of  selecting  frequencies  for  future 
applicants.  To  allow  these  add-on  users 
to  go  on  the  air  without  coordination 
undermines  the  integrity  of  the 
committees'  selection  procedures,  they 
maintain,  in  exactly  the  same  way  as 
does  the  existing  field  study  approach. 
A  Notice  of  Inquiry,  PR  Docket  82-226 
addressing  this  particular  issue  was 
released  in  April  1982,  and  subsequently 
terminated  with  a  statement  that  the 
subject  would  be  covered  in  the  Notice 
of  Inquiry  in  this  proceeding.' 

10.  In  a  somewhat  similar  vein  is  the 
problem  raised  when  a  community 
repeater  seeks  to  convert  to  a  private 
carrier  operation.  Here,  an  applicant, 
sometimes  but  not  always,  seeks  to 
substitute  itself  for  what  previously  has 
been  a  number  of  separate  licensees. 
This  type  of  system  conversion  has 
raised  numerous  problems  for  the 
frequency  coordinators  because  the  new 
applicant  may  or  may  not  be  acting  in 
conjunction  with  the  other  licensees  on 
the  frequency.  It  thus  is  not  clear  to  the 
coordinator  whether  the  new  applicant 
is  to  be  substituted  for  the  previous 
licensees  of  the  frequency  with  their 
mobiles  and  control  stations  purged 
from  the  data  base,  or  whether  the  new 
applicant's  requested  mobiles  and 
control  stations  are  in  addition  to  those 
already  on  the  frequency.  This  has  led  to 
great  confusion  as  to  the  number  of 
stations  in  operation  and  has  impaired 


•  Notice  of  Inquiry.  PR  Docket  No.  83-737. 48  FR 
35149.  August  3. 1983. 


'  If  proposing  operation  in  the  150-170  MHz  band 
the  Tield  study  must  also  take  into  account  stations 
operating  on  frequencies  15  kHz  removed. 

*47  CFR  90.175  contains  the  present  frequency 
coordination  requirements. 


'  "Add  on  users"  are  persons  who  seek  to  l>e 
licensed  on  an  already  licensed  base  station  facility 
("community  repealers").  See  generally  the 
proceeding  in  I)ockel  No.  18921  for  a  discussion  of 
multiple  licensing. 

•  Order  Terminating  Proceeding.  PR  Docket  82- 
228.  FCC  83-330.  released  |uly  25. 1983. 
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the  coontinator's  ability  to  make  sound 
frequency  recommendations. 

11.  In  light  of  these  and  other 
deficiencies  and  prior  to  enunciating  our 
specific  proposals  to  address  them 
based  oo  the  comments  we  have 
received,  we  lUnk  it  osefol  to  explain 
our  objectives  for  this  proceeding.  In 
brief,  they  are  to  refine  our  approach  to 
the  frequency  selection  process  in  order 
to  improve  the  quality  of 
recomsaendations,  to  minimize 
processing  delays,  to  encourage 
interservice  frequency  sharing  where 
appropriate,  and  to  facilitate  the 
introduction  of  new  technologies  into 
the  private  land  mobile  radio  services. 
These  goals  are  necessitated  by  the 
rapidly  increasing  rate  of  growth  of 
mobile  radio  communications  combined 
with  technological  innovations. 
Advances  in  system  design  have  made 
digital  voice/data  systems  and 
narrowband  systems  more  and  more 
desirable  to  mobile  radio  users  as  they 
seek  to  initiate  or  expand  systems  on 
increasingly  scarce  spectrum.  This 
demand,  and  the  increasing 
sophistication  in  technology,  compounds 
the  need  for  effective  coordination,  if  all 
licensees  are  to  continue  operating  in  an 
efficient  manner. 

12.  Our  over-riding  purpose  in  this 
proceeding  therefore  is  to  establish  a 
mechanism  whereby  there  can  be  some 
consensus  by  the  user  community  that 
when  new  applicants  seek  to  use  the 
spectrum,  the  frequency  selected  is  the 
most  appropriate.  To  accomphsh  this  we 
are  proposing  to  require  all  applicants  to 
go  to  the  frequency  coordinating 
committee  which  is  responsible  for  the 
fi^quencies  for  which  the  applicant 
wishes  to  apply,  and  describe  the  type 
of  communications  systems  they  wish  to 
operate.  Further  applicants  shall  either: 
(1)  Indicate  they  have  a  frequency 
preference  and  want  the  coordinating 
committees  agreement  that  this  is  an 
appropriate  frequency  given  the  present 
spectrum  operating  environment,  or  (2) 
ask  the  committee  to  select  what  it 
believes  would  be  the  best  frequency.  If 
the  coordinating  committee  does  not 
agree  with  the  applicant,  the  applicant 
may  submit  to  the  coordinating 
committee  a  field  study  or  technical 
submission  to  support  the  contention 
that  the  frequency  the  applicant 
requests  is  an  appropriate  one.  If  the 
coordinating  cotamittee  and  the 
applicant  still  cannot  agree,  the 
application,  field  study  and  the 
committee's  written  reasons  for 
disputing  the  requested  frequency  will 
be  forwarded  to  the  Commission  for 
evaluation  and  decision.  Fundamental  to 
this  approach  is  assuring  the  integrity  oi 


the  data  on  which  the  committee  makes 
its  recommendations.  This  in  turn  means 
that  at  any  given  moment  the  entity 
selecting  the  frequency  must  be  fully 
apprised  of  the  actual  operating 
environment,  including  all  pending 
proposals  at  the  Commission.  Two 
further  corroUaries  that  flow  from  this 
are  (1)  all  applications  which  could 
affect  the  radio  environment  must  be 
coordinated  through  the  committee  and 
(2)  all  coordination  requests  must  be 
centrahzed  in  a  single  locus  for  each 
radio  service.  This  we  beheve  is  the 
only  way  to  assure  the  integrity  of  the 
data  base  and  that  the  frequency 
selection  process  has  taken  into  account 
all  existing  grants  and  pending 
proposals  in  the  most  efficient  and 
effective  manner,  while  minimizing 
disputes  and  the  application  delays 
which  are  a  consequence  thereof. 

13.  Under  this  unified  coordination 
concept  therefore  we  are  proposing  that 
all  applications  filed  on  the  Form  574, 
both  for  new  stations,  add-on  users  to 
existing  stations,  and  station 
modifications,  regardless  of  frequency 
band,  first  be  submitted  to  the 
recognized  fi'equency  coordinator  in  the 
service  in  which  the  applicant  is 
applying.*  *°  "  This  includes  station 
modifications  for  changes  in  frequency, 
emission,  i>ower,  antenna  height, 
number  of  stations,  location,  ownership, 
and  class  of  station. ' '  The  coordinator 
would  in  turn  review  the  application, 
approve  the  frequency  by  certifying  it  is 
the  most  appropriate  in  the  committee's 
view,  and  forward  the  application  to  the 
Commission.  All  applications  returned 
by  the  Commission  would  be  returned 
through  the  coordinator.  Under  this 
approach  the  coordinator  would  be 
aware  of  the  status  of  all  pending 
proposals,  which  could  affect  its 
frequency  selection  process. 
Furthermore,  there  would  be  no 
discrepencies  between  the  system 
parameters  coordinated  and  those 
specified  on  the  application  filed  with 
the  Commission.  The  only  exceptions  to 
this  procedure  would  be  applications  for 
a  frequency  shared  with  the  Federal 
Government,  applications  for  a 
frequency  below  25  MHz.  applications 
for  an  itinerant  use  frequency, 
applications  for  special  temporary 
authorities  (STAs]  for  less  than  180 
days,  applications  for  developmental 
operations,  applications  for  a  frequency 


in  the  Radiolocation  Service, 
applications  for  mobiles  operating  in  the 
470-512  MHz  band  where  the  frequency 
is  assigned  on  an  exclusive  basis,  and 
applications  for  mobile  and  control 
stations  operating  in  the  800  MHz  band 
where  the  frequency  ia  assigned  on  an 
exclusive  basis.  These  applications 
could  be  sent  directly  to  the  Commission 
and  would  not  require  frequency 
coordination. 

14.  We  are  also  proposing  to  certify 
only  one  coordinator  per  service  or 
group.  *'  As  noted  above  we  believe 
this  is  necessary  in  order  to  maintain  the 
integrity  of  the  data  base  and  the 
frequency  selectioa  process.  If  multiple 
coordinators  are  involved  in  a  single 
service  there  would  be  no  practical  way 
of  keeping  track  of  the  pending 
frequency  selections  of  each 
coordinator.  This  would  lead  to 
applications  having  to  be  recoordinated 
between  competing  coordinators  which 
in  turn  would  result  in  additional  delays. 
Further  under  multiple  coordinators, 
applicants  coold  "shop"  for  a  desired 
frequency.  While  competition  among 
multiple  coordinators  could  lower  fees, 
without  definite  assignment  criteria,  it 
would  undermine  the  basic  intent  of 
frequency  coordination,  which  is  to 
maximize  the  efficient  use  of  the 
spectrum. 

15.  Additionally,  we  intend  to  certify  a 
coordinator  at  the  conclusion  of  this 
proceeding  for  (1]  Each  separate  radio 
service  regulated  under  Part  90,  (2)  the 
four  800  MHz  frequency  categories 

(§  90.617),  and  (3)  the  900  MHz  paging 
channels  (5  90.494).'*  '*  Organizations 
desiring  to  be  certified  coordinator  for  a 
particular  service  or  group  should  file 
their  requests  as  comments  to  this 
proceeding.'"  '^  Each  request  should 


*  Presently,  frequende*  io  the  Buiineaa  Radio 
Service  below  450  MHz  are  not  required  to  be 
coordinated.  However,  with  the  implempntation  of 
naiTowband  technoiogim  (See  Dodtel  S4-Z79) 
coardtawtkMi  of  Umm  frequencief  would  ippear  to 
be  necetiary. 

■"  Renawsl  applicaUona  (Form  S74-R)  will  not 
have  to  lie  (ubmilted  to  the  cuoitMnatoi. 


■  ■  In  light  of  the  problem!  outlined  in  paragraph 
10,  pending  adoption  of  final  rules  in  this  proceeding 
that  specify  what  information  must  be  submitted  to 
frequency  coordinators  and  the  Commission,  we 
will  not  allow  the  conversion  of  community  repeater 
operations  to  private  carrier  systems  nor  will  we 
license  new  private  carrier  systems  except  on 
frequencies  speciflcally  reserved  for  that  type  of 
operation,  such  as  the  900  N4Hz  paging  frequencies 
and  the  800  MHz  SMR  frequanciea. 

"  Changes  in  class  of  station  include  changin)) 
from  a  community  repealer  (multiple  licensed)  to  • 
cooperative,  and  unahared  to  shared  use. 

"  The  selection  of  a  single  coordinator  fur  each 
service  or  pool  of  frequencies  does  not  signal  a 
departure  from  our  general  preference  for  the 
competitive  offering  of  communicatfone  services. 
First,  the  coordinators  do  not  offer  a 
communications  service:  their  function  is  Io  assist 
the  Commission  in  the  selection  of  the  moat 
appropriate  frequency  for  the  applicant  taking  into 
account  the  alnwdy  existing  user  environment. 
Second,  the  ooordinatiag  oommitteoa  are  non-pr(^t 
organizations  representative  of  users  therefore 
competition  in  the  recommendation  of  frequencies  is 
not  necsMary  to  assure  the  lowest  price  or  the  best 
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include  the  following:  (1)  An  overall 
description  of  the  organizational 
structure.  (2)  an  outline  of  the  proposed 
coordination  process,  including  an 
estimate  of  the  fees  and  processing 
times,  (3)  the  entities'  qualifications 
including  how  they  are  representative  of 
the  users  in  the  groups,  (4)  how  they 
intend  to  comply  with  the  proposals  in 
tills  proceeding,  including  proposed 
procedures  for  accessing  other 
coordinators'  data  bases,  and  (5)  how 
they  would  encourage  implementation 
of  spectrum  effecient  technologies 
consistent  with  technical  flexibility 
permitted  under  Commission  rules, 
policic!,  and  proposals.  If  more  than  one 
request  per  service  or  group  is  received 
we  will  make  a  decision  based  on  our 
assessment  of  the  applicants' 
experience,  plans  for  coordinating  the 
service,  technical  capabilities,  and 
representativeness.'" 

16.  Under  this  new  procedure  all 
applications  required  to  be  filed  on  Form 
574,  with  the  exception  of  those  noted 
above,  would  first  be  submitted  to  the 
appropriate  frequency  coordinator.  The 
coordinator  would  process  the 
applications  in  order  or  receipt. 
Applicants  would  have  the  option  of:  (1) 
Asking  the  coordinator  to  select  the  best 
available  frequency  for  the  area  based 
on  the  system  parameters  specified:  or 
(2)  specifying  both.the  frequency  and  the 
system  parameters  under  which  it 


service.  Third,  since  the  coordinating  committees 
are  non-profit  ogranizations  comprised  of  and 
ri'presentative  of  the  end  users,  we  are  confident 
that  even  sole  source  providers  they  can  fairly  and 
impartially  administer  the  frequency  coordination 
process  for  the  benent  of  all. 

"  We  are  not  proposing  to  require  coordination 
in  the  Rddiolucation  Service  since  frequencies 
allocated  to  this  service  are  either  below  25  MHz  or 
at)ove  952  Milz.  Coordination  in  theae  frequency 
bands  is  not  required  under  current  rules. 

'*  To  date  no  single  organization  has 
demonstrated  itself  representative  of  the  diverse 
users  in  the  Special  Emergency  Radio  Service. 
However,  it  appears  that  the  need  for  frequency 
coordination  in  this  service  outweighs  the  need  for  . 
the  coordinator  to  be  alMolutely  representative  of 
all  users.  Frequency  coordination  in  the  Special 
Rmergency  Radio  Service  (SERS)  was  addressed  in 
the  Rpporl  and  Order  of  TO  Docket  81-416.  49  FR 
44fl2.  February  7.  19B4.  where  we  indicated  it  was 
advisable  to  defer  selection  of  a  coordinator  for  the 
Special  Emergency  Radio  Service  until  all  facets  of 
Ihe  coordinalion  process  were  examined  in  this 
proceeding.  Accordingly,  we  intend  to  select  a 
coordinator  for  the  SERS  at  Ihe  conclusion  of  this 
proceeding. 

"  We  will  consider  continuing  our  policy  of 
nppointins  coordinators  for  the  specialized  groups 
now  recognized  under  the  Business  and  Motor 
Carrier  Radio  Services  if  we  receive  requests  to  do 
so. 

'''  Entities  may  request  to  be  the  coordinator  in 
more  than  one  service  or  group. 

"  Should  there  be  no  interest  expressed  in 
coordinaling  a  particular  radio  service  or  group,  we 
may  combine  that  service  or  group  with  another. 


wishes  to  operate."  Once  received,  the 
coordinator  would  check  the  apphcation 
to  see  that  all  the  entries  are  correct  and 
that  die  proposed  operation  is  in 
compliance  with  the  Commission's 
rules."*  If  an  error  is  detected  the 
application  would  be  returned  to  the 
applicant.  If  the  application  is  in  order 
and  the  frequency  column  left  blank  by 
the  applicant,  a  frequency  would  be 
selected  by  the  coordinator.  Requests 
for  a  specific  band  would  be  honored,  if 
possible.  The  coordinator  would  then 
specify  a  frequency  on  the  application 
and  forward  it  and  a  statement  of 
concurrence  to  the  Commission.  If  the 
applicant  specified  a  particular 
frequency  and  the  coordinator  agreed 
with  the  proposed  operation,  the 
apphcation  would  be  forwarded  to  the 
Commission  with  a  statement  that  the 
coordinator  agreed  with  the  proposed 
operation.  If  the  coordinator  did  not 
agree  either  with  the  frequency  selection 
or  the  system  parameters  specified,  the 
request  for  coordination  would  be 
denied  and  the  coordinator  would  return 
the  apphcation  to  the  applicant.  If  the 
applicant  does  not  agree  with  the 
coordinator's  decision,  it  may  submit  a 
technical  showing  (field  study)  to  the 
coordinator  supporting  its  position.  If 
the  coordinator  agrees  with  the  showing 
submitted,  the  application  would  be 
forwarded  to  the  Commission  along  with 
a  statement  of  concurrence.  In  cases 
where  the  coordinator  still  does  not 
agree  with  the  proposed  operation  the 
coordinator  must  provide  the  applicant 
with  a  technical  explanation  why  the 
request  is  being  denied  and  what 
alternative  frequency  it  would 
recommend.  If  the  applicant  still  wants 
to  pursue  its  initial  request,  it  may  then 
bring  the  matter  to  the  Commission  for 
decision. 

17.  In  order  to  make  the  best  possible 
frequency  selection  the  coordinator 
must  have  a  complete,  accurate,  and 
current  knowledge  of  the  radio 
environment  with  which  the  proposed 
system  will  interact.  This  in  our  opinion 
can  be  provided  most  reliably  by  the 
Commission's  data  base.  In  addition, 
use  of  the  Commission's  data  base 
would  provide  a  commonality  of  data 
upon  which  to  base  selections  and  allow 
coordinators  to  maximize  interservice 


"  An  applicant  could  request  a  frequency  band 
preference,  however  the  coordinator  would  not  be 
required  to  honor  this  request.  For  example  if  the 
applicant  requested  the  150  MHz  band  but  in  the 
coordinator's  opinion  this  band  was  already  loo 
congested  al  the  location  requested,  the  coordinator 
could  recommend  a  frequency  in  another  band. 

"  Applications  with  requests  for  waiver  of  the 
rules  will  be  submitted  to  the  coordinator  who  shall 
concur  or  disagree  with  the  waiver  request  when  it 
forwards  the  Form  574  to  the  Commission.  The 
Commission  retains  the  authority  to  consider  all 
arguments  before  granting  or  disapproving  any 
waiver  requests. 


and  interpool  sharing.  Finally,  this 
approach  would  allow  all  coordinators 
to  use  a  computerized  data  base  without 
requiring  large  expeditures.  Recently  the 
Commission  stated  that  it  planned  to 
prepare  a  competitive  solicitation 
document  to  select  a  contractor  to  make 
Commission  data  files  on  the  Private 
Land  Mobile  Radio  Services  available  to 
the  public."  The  contractor  ultimately 
selected  will  develop  a  computer  system 
capable  of  providing  access  to  the  public 
on  a  commercial  basis  at  a  reasonable 
cost.  We  are  proposing  that  all 
coordinators  have  the  capability  of 
accessing  the  information  in  this  data 
base  and  that  they  make  frequency 
recommendations  based  on  the 
information  contained  therein. 

18.  Presently  frequency  coordinators 
are  required  to  recommend  to  an 
applicant  a  frequency  that  "will  result  in 
the  least  amount  of  interference  to  all 
existing  stations  operating  in  a 
particular  area."  •*  There  are  no  specific 
Commission  criteria  for  determining  this 
frequency.  The  methodology  is  left  up  to 
the  individual  coordinators.  We  do  not 
believe  there  should  be  any  deviation 
from  this  basic  principle  of 
recommending  the  frequency  which  is 
predicted  to  result  in  the  least  amount  of 
interference.  We  do  not  intend  to 
specify  procedures  to  be  used  in 
selecting  frequencies,  but  will  allow  the 
coordinator  the  option  of  developing  and 
using  its  own  general  assignment  plan  in 
accordance  with  any  pertinent 
assignment  criteria  specified  in  the 
Commission's  Rules  or,  where 
apropriate.  individually  engineering-in 
stations.  In  our  opinion  there  are  too 
many  variables  which  could  affect  the 
coordination  process  for  the 
Commlmion  to  develop  a  rigid 
assignment  plan  and  require  its  use  in 
all  cases.  We  beheve  individual 
coordinators  are  in  the  best  position  to 
determine  whether  a  general  assignment 
plan  should  be  used  and  what  it  should 
be  or  whether  there  are  extenuating 
factors  such  as  ducting  or  terrain 
irregularities  requiring  an  individual 
evaluation.  For  these  reasons  we  intend 
to  allow  each  coordinator  to  develop 
specific  selection  methodology  to  select 
a  frequency.  Prospective  coordinators 
are  asked  to  submit,  in  addition  to  their 
qualifications,  a  general  description  of 
the  frequency  assignment  methodology 
they  propose  to  employ. 

19.  A  number  of  private  land  mobile 
frequencies  are  allocated  to  more  than 
one  radio  service.  These  non-exclusive 
allocations  must  be  shared  between 
users  of  different  radio  ser\'ices.  Under 


■ '  Report  and  Order.  Gen.  Docket  S3-483, 
adopted  August  &  1SS4. 
"  Section  90.175  of  Ihe  rules. 
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the  present  coordination  procedure, 
coordinators  do  not  issue  a 
recommendation  on  one  of  these 
frequencies  until  they  have  solicited  and 
received  concurrence  from  each  of  the 
other  services  having  sharing  rights  to 
the  frequency.  In  most  cases  these 
concurrences  are  obtained  by 
exchanging  documents  through  the  mail. 
It  is  apparent  that  Httle  efficiency  will 
be  gained  by  automating  the  initial 
frequency  selection  process  and  then 
allowing  a  manual  process  to  see  if 
another  coordinator  selected  the  same 
frequency  for  the  area  in  question. 
Coordinators,  therefore,  should  have  the 
capability  to  access  each  others' 
pending  frequency  selections. 
Comments  are  specifically  requested  on 
this  matter. 

20.  Presently,  all  applications  for  out- 
of-service  assignments  must  be 
accompanied  by  a  concurring  statement 
from  the  coordinator  having 
responsibility  for  coordination  in  the 
radio  service  in  which  the  frequency 
requested  is  allocated.^'  Again  these 
concurrences  are  usually  obtained  by 
exchanging  documents  through  the  mail. 
This  minimizes  the  efficiency  of  the 
proposed  system.  We  realize,  however, 
that  the  two  coordinators  may  have 
different  selection  methodologies. 
Comments  are  requested  as  to  how  we 
can  change  this  procedure  to  better  take 
advantage  of  the  system  being  proposed. 

21.  Coordinators  are  not  ciurently 
required  to  be  involved  in  post  licensing 
conflicts  such  as  interference  resulting 
from  equipment  not  being  operated  in 
accordance  with  recommended  system 
parameters,  or  propagation  anomalies 
not  anticipated  by  the  coordinator. 
Many,  however,  do  participate  to  a 
certain  extent  in  resolving  such 
problems.  Under  the  one  coordinator  per 
service  approach  being  proposed  here 
we  believe  coordinators  should  be 
involved  if  disputes  arise.  Accordingly, 
coordinators  will  be  expected  to  be 
involved  should  post  licensing  conflicts 
pertaining  to  coordination  arise. 

22.  Currently,  the  Commission 
recognizes  an  organization  to  be  the 
coordinating  committee  of  a  particular 
radio  service  or  group  of  users  within 
that  service.^*  In  the  NOI,  we  indicated 
that  we  could  oversee  coordinators  by 
imposing  pre-recognition  requirements 
such  as  representativeness,  data 
processing  capability,  compatibility  with 
the  FCC  data  system,  etc.  We  stated 
that  we  could  alternatively  or 

*'  When  thii  requirement  was  adopted  individual 
coordinaton  only  kept  licensee  data  for  the  service 
Ihey  coordinated.  There  waa.no  way  for  the 
coordinator  to  determine  the  interference  potential 
of  the  frequencies  in  other  services. 

**  A  hst  of  the  currently  recognized  frequency 
coordinating  committees  is  presented  in  Appendix 
B. 


additionally  oversee  coordinators  on  the 
basis  of  performance,  such  as  the 
quality  and  timeliness  of 
recommendations,  and  indicated  that 
suggested  performance  standards  would 
be  helpful.  Most  of  the  comments 
indicated  that  the  frequency 
coordinators  should  be  representative  of 
the  users,  and  supported  some  type  of 
pre-recognition  requirements.  As 
previously  discussed,  we  are  proposing 
to  require  that  prospective  coordinators 
(for  all  services)  submit  their 
qualiflcations  to  the  Commission,  and  in 
the  case  of  multiple  submissions,  the 
Commission  will  select  the  best 
qualified  applicant  based  upon  its 
assessment  of  the  submitted 
qualiHcations.  However,  we  are  inclined 
to  give  great  weight  to  the  existing 
committee  structure  which  is  in  place 
and  which  has  worked  very  well  over 
the  years. 

23.  Concerning  the  issue  of  overseeing 
the  performance  of  coordinating 
committees  for  such  factors  as  quality 
and  timeliness  of  recommendations,  the 
NOI  specifically  requested  suggestions 
on  standards.  Most  of  the  comments 
agreed  that  some  type  of  standards  or 
guidelines  should  be  established  by  the 
Commission.  Timeliness,  i.e..  speed  of 
providing  a  frequency  recommendation, 
and  quality,  i.e.,  recommending  the  best 
available  frequency,  were  the  two 
performance  criteria  most  often 
mentioned.  However,  none  of  the 
comments  suggested  time  frames  of 
coordination.  After  consideration  of  the 
comments  on  performance  standards, 
we  are  proposing  that  each  coordinating 
committee  shall  be  subject  to  a 
performance  analysis  by  the 
Commission  when  it  is  deemed 
necessary  by  the  number  of  complaints 
received  or  if  the  Commission  has 
reason  to  believe  that  a  committees 
performance  is  below  standard  or  not  in 
the  public  interest.  The  Commission  may 
withdraw  recognition  of  a  coordinating 
committee  if  it  is  established  that  a 
committee's  performance  is  below 
standard  or  not  in  the  best  public 
interest.  We  are  not  proposing  to 
establish  a  specific  standard  for  speed 
of  service  since  this  would  depend  upon 
the  individual  committee's  procedures 
and  resources.  We  feel  that  a  review  of 
quality  of  service,  by  analyzing  the  type 
and  number  of  complaints  received,  will 
indicate  not  only  whether  the 
appropriate  frequencies  are  being 
recommended,  but  also  whether 
coordination  is  being  performed  within  a 
reasonable  time. 

24.  We  have  considered  whether  the 
Commission  should  regulate  the  fees 
charged  by  coordinators  or  impose 
restraints  on  profitability  or  use  of 
profits.  Most  of  the  comments  indicated 


that  the  Commission  should  not  get 
involved  with  fees;  that  fees  charged  (if 
any]  should  be  determined  by  each 
coordinating  group;  that  the 
coordination  process  should  be  non- 
profit; and  that  fees  should  reflect  the 
actual  cost  of  coordination.  Several 
commentors  feared  that  the  coordinators 
might  charge  exorbitant  fees  for  their 
service.  After  considering  this  matter  we 
are  inclined  only  to  require  that  the 
coordinators  establish  standard  charges 
reflecting  the  cost  of  providing  various 
services,  that  these  charges  be  uniformly 
applied  to  all  would-be  applicants  and 
that  the  method  of  arriving  at  the 
charges  be  kept  available  for  public 
inspection.  Applicants  may  come  to  us  if 
they  believe  these  guidelines  are  being 
violated.  Our  ability  to  withdraw  our 
recognition  of  a  particular  frequency 
coordinator  should  minimize  the 
potential  for  any  imfair  practices  in  this 
regard. 

25.  We  generally  agree  with  the 
majority  of  comments  on  the  issue  of 
fees  and  are  proposing  that  fees  charged 
by  frequency  advisory  committees  must 
reasonably  reflect  the  cost  of  providing 
service. 

HI.  Summary  of  Proposals 

26.  In  summary,  we  are  proposing 
rules  to  govern  frequency  coordination 
and  the  role  of  non-Federal  Government 
coordinators  in  the  private  land  mobile 
licensing  process.  Under  the  proposed 
approach  we  would  recognize  one 
coordinator  for  each  radio  service  or 
pool  of  frequencies.  AppUcants 
proposing  new  stations  or  modifying 
existing  licenses  would  send  their 
completed  applications  (Form  574)  to  the 
recognized  coordinator  in  the  service  in 
which  they  are  applying.  The 
coordinator  would  check  the  application 
for  completeness  and  accuracy, 
compliance  with  the  Commission's  rules, 
and  determine  the  most  suitable 
frequency,  which  may  be  either  the 
applicant's  or  coordinator's  choice.  If  an 
error  is  detected  or  the  coordinator  does 
not  agree  with  the  system  parameters, 
the  application  would  be  returned  to  the 
applicant.  The  applicant  may  then 
submit  to  the  coordinator  a  technical 
showing  (field  study)  to  support  its 
choice  of  frequencies  or  other 
parameters  in  question.  Once  the 
coordinator  is  satisfied  that  the 
application  is  in  order  and  that  the 
proposed  operation  would  result  in  the 
least  amount  of  interference  to  existing 
users,  the  application  would  be 
forwarded  to  the  Commission.  If  the 
applicant  cannot  convince  the 
coordinator  that  its  proposed  operation 
is  acceptable,  the  case  would  be 
submitted  to  the  Commission  for 
decision.  Basically,  this  approach  places 
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more  reliance  on  the  private  sector  in 
the  overall  licensing  process.  However, 
the  Commission  would  still  retain  final 
authority  in  all  licensing  matters.  We 
are  convinced  that  this  approach  would 
facilitate  application  processing, 
maximize  spectrum  utilization,  provide 
an  up-to-date  data  base,  and  allow  for 
the  introduction  of  new  technologies 
with  minimum  disruption  to  existing 
operations. 

27.  Rule  changes  reflecting  the 
proposed  approach  to  frequency 
coordination  are  presented  in  Appendix 
C.  Many  of  the  rule  changes  concern 
only  application  procedures  and 
processing.  Because  of  their  editorial 
nature,  they  may  not  have  been 
specifically  mentioned  in  the  preceeding 
discussion.  It  is  suggested  that  the 
proposed  rules  be  carefully  examined 
when  preparing  comments  in  this 
proceeding. 

IV.  Regulatory  Flexibility  Act  Initial 
Analysis 

28.  Reason  for  action.  The 
Commission  believes  that  its  rules  and 
policies  concerning  private  land  mobile 
radio  frequency  selection  and 
assignments  should  be  updated, 
particularly  since  the  Commission 
received  Congressional  Authorization  in 
the  1982  amendments  to  the 
Communication  Act  to  utilize  the 
assistance  of  frequency  coordinating 
committees.  It  is  in  this  light  that  the 
Commission  is  proposing  changes  to  its 
Parts  0, 1,  and  90  rules. 

29.  The  Objectives.  The  Commission's 
objective  is  to  implement  coordination 
procedures  that  would  allow  greater 
participation  by  frequency  coordinators 
in  the  overall  frequency  assignment 
process,  resulting  in  an  accurate,  up-to- 
date  land  mobile  radio  base. 

30.  Legal  Basis.  The  actions  proposed 
herein  are  taken  pursuant  to  Sections 
4(i),  303(b).  303(g),  303(r),  and  331(b)  of 
the  Communications  Act  of  1934,  as 
amended. 

31.  Description,  potential  impact  and 
number  of  smaJI  entities  affected.  We 
do  not  believe  that  this  NPRM  will  have 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities.  The 
proposed  rules  require  that  all 
applicants  submit  applications  for 
station  authorizations,  modifications, 
and  renewals  directly  to  the  appropriate 
radio  service  frequency  coordinator. 
Some  frequency  coordinators  will 
charge  fees  for  their  services,  while 
others  will  not.  In  the  services  where 
fees  are  charged,  some  applicants  will 
now  be  required  to  pay  a  coordination 
fee  although  under  previous  rules  they 
may  have  elected  to  conduct  field 
studies.  It  is  felt  however  that 


coordination  fees  resulting  from  the 
proposed  rvdes  will  probably  be  less 
than  the  cost  to  an  applicant  for  a 
properly  performed  engineering  field 
study.  'The  proposed  rules  will  have  an 
effect  on  a  few  commercial 
organizations  which  have  been 
providing  licensing  assistance  to 
applicants,  both  in  the  preparation  of 
applications  and  field  studies.  The 
overall  economic  impact  to  these  few 
firms  is  unknown,  since  assistance 
provided  to  land  mobile  radio  applicants 
is  only  a  part  of  their  overall  business. 

32.  Recording,  recordkeeping  and 
other  compliance  requirements.  No 
additional  recording,  recordkeeping  or 
other  compliance  requirements  are 
anticipated.  The  applicant,  rather  than 
sending  the  application  directly  to  the 
Commission,  would  submit  it  to  the 
appropriate  frequency  coordinator,  who 
after  review  and  concurrence,  would 
then  forward  it  to  the  Commission  for 
final  action. 

33.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 

34.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  the  stated  objectives. 
None. 

V.  Ordering  Clauses 

35.  Accordingly,  notice  is  hereby  given 
of  rule  making  to  amend  the 
Commission's  Rules  and  Regulations,  in 
accordance  with  the  proposal  set  forth 
in  the  attached  Appendix  C. 

36.  Additionally,  applications  now  on 
file  or  those  that  subsequently  may  be 
filed  proposing  to  convert  community 
repeater  operations  to  private  carrier 
operations  or  to  establish  new  private 
carrier  systems  will  be  returned  without 
action. 

37.  It  is  further  ordered  that  the 
Secretary  shall  cause  a  copy  of  this 
Notice  of  Proposed  Rule  Making  to  be 
served  upon  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  The  Secretary  shall  also 
cause  a  copy  to  be  published  in  the 
Federal  Register. 

38.  We  encourage  all  interested 
parties  to  respond  to  this  Notice  of 
Proposed  Rule  Making  since  such 
information  as  they  may  provide  often 
forms  the  basis  for  further  Commission 
action.  For  purposes  of  this  non- 
restricted  notice  and  comment  rule 
making  proceeding,  members  of  the 
public  are  advised  that  ex  parte 
contacts  are  permitted  from  the  time  the 
Commission  adopts  a  notice  of  proposed 
rule  making  until  the  time  a  public 
notice  is  issued  stating  a  substantive 
disposition  of  the  matter  is  to  be 
considered  at  a  forthcoming  meeting,  or 


until  a  final  order  disposing  of  the 
matter  is  adopted  by  the  Commission, 
whichever  is  earlier.  In  general,  and  ex 
parte  presentation  is  any  written  or  oral 
communication  (other  than  formal 
written  comments/  pleadings  or  formal 
oral  arguments)  between  a  person       ^ 
outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously  filed 
written  comments  for  the  proceeding, 
must  prepare  a  written  summary  of  that 
presentation.  On  the  day  of  that  oral 
presentation,  a  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
h  relates.  See  generally,  §  1.1231  of  the 
Commission's  Rules,  47  CFR  1.1231. 

39.  Piu-suant  to  applicable  procedures 
set  out  in  §  1.415  of  the  Rules  and 
Regulations,  47  CFR  S  1415,  interested 
persons  may  file  comments  on  or  before 
March  11, 1985  and  reply  comments  on 
or  before  April  25, 1985.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
thai  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  files 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

40.  In  accordance  with  the  provisions 
of  §  1.419  of  the  Rules  and  Regulations. 
47  CFR  1.419,  formal  participants  shall 
file  and  original  and  five  copies  of  their 
qomments  and  other  materials. 
Participants  wishing  each  Commissioner 
to  have  a  personal  copy  of  their 
comments  should  file  and  original  and 
11  copies.  Members  of  the  general  public 
who  wish  to  express  their  interest  by 
participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commisison  Public  Reference 


i 
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Room  at  its  headquarters  in 
Washington,  DC. 

41.  For  further  information  on  this 
proceeding,  contact  Eugene  Thomson  or 
Herb  Zeiler,  Private  Radio  Bureau, 
Washington,  D.C  20554,  (202)  634-2443. 

(Sees.  4.  303.  48  stat..  as  amended.  106&  1062; 

47  VS.C.  154.  303) 

Federal  Cominunications  Commisison. 

WiffivB  I.  Tricaiko. 

Secretary. 

Appaodb  A 

Formal  comments  were  Rled  in  this 
proceeding  by  the  following: 
Aeronautical  Radio,  Inc. 
American  Automobile  Association 
Associated  PubUc-Safety  Communication 

Officers,  Inc. 
Association  of  Maximum  Service  Telecasters 
Bell  Operating  Companies 
Black's  Radio  Co. 
California  Public  Safety  Radio  Association. 

Inc 
Central  Committee  on  Telecommunications  of 

the  American  Petroleum  Institute 
Central  Station  Electrical  Protection 

Association 
Champagne-Webber,  Inc. 
Communications  Engineering  Co. 
Comtronix.  Inc 
Continental  Telcom.  Inc. 
Environmental  Lifestyle,  Inc. 
Forest  Industries  Telecommunications 
Foresti7  Conservation  Communications 

Association 
General  Electric  Company 
Greater  Philadelphia  Search  and  Rescue 
Helper  Instrument  Co. 

International  Association  of  Fire  Chiefs,  Inc. 
International  Municipal  Signal  Association 
International  Taxicab  Association 
Manufacturers  Radio  Frequency  Advisory 

Committee 
Marshall  Communications 
Michigan  Telephone  Company 
National  Association  of  Business  and 

Educational  Radio.  Inc. 
National  License  Corporation 
National  Mobile  Radio  Asspciation 
Q-Tronics,  Ltd. 
RMS  Electronics,  Inc 
Merrill  T.  See 
David  W.  Shelton 
Skyphone,  Inc 
Special  Industrial  Radio  Service  Association, 

Inc 
Spectrum  Resources,  Inc. 
State  of  California.  Office  of 

Telecommunications 
Tel-Air  Communications,  Inc. 
Teletech,  Inc. 

TRA  Electronic  Communications,  Inc 
Utilities  Telecommunications  Council 
Video  Connection.  Inc 

Reply  comments  were  filed  by  the 
following: 

A-1  Communications  Inc. 

Aeronautical  Radio,  Inc. 

Air  Mobile  Systems 

Associated  Public-Safety  Communications 

Officers.  Inc 
Atlantic  Communications,  Inc. 
Central  Committee  on  Telecommunications  of 

the  American  Petroleum  Institute 


Channel  Communications,  Inc 

Communications  Specialists  Co.,  Inc 

Cook's  Communications 

County  of  Chester,  Pennsylvania 

Dynatel  Communications  Corporation 

Engineering  Communications,  Inc 

Frontier  Radio,  Inc 

Gabriel  Communications 

Hayworth  Communication  Service.  Inc 

Less's  2-Way  Radio 

Manufacturers  Radio  Frequency  Advisory 

Committee 
MeCee  Communications-Electronics,  Inc. 
Motorola,  Inc. 
National  Association  of  Business  and 

Educational  Radio,  Inc. 
National  Mobile  Radio  Association 
Resco,  Inc 

Skory  Communications 
Special  Industrial  Radio  Service  Association. 

Inc 
Teletech.  Inc 
Utilities  Telecommunications  Council 

Appendix  B 

The  current  recognized  frequency 
coordinating  organizations  for  the  private 
land  mobile  radio  services  are: 


Radto  wrvte« 


Local  GownfTWil .._ 

Polos 

Fir* 

m^iwvy  WMnwiviov 
Fofstry-Con—r/alion 

Pow -.^^.  ■„.-.... 

P«(rol0um 

FoTMt  Products »». 

MottonPlckM 

RflMy  ^9M. — .M. .1     I  I 

SpseW  >~fT**tf 

I _ 

I  (C«ntr«l  Swion  only) 

I  (Airport  only) 

Manulaclurare  

TctaplxjrM  Mainionancs  

Motor  Cflrrwr  (proporly) 

Motor  Cafrtar  (urban  paaiangacl 

Molor  CaiTtar  (imarvtMn  paaaangar) 

RaSRad 

Taxicab 

AiA)nvibito  EfiWfQBncy 


APCO. 

AASHTO. 
FCCA. 


API. 
FIT. 


SIRSA. 

NABER. 

CSEPA. 

ARMC 

MRFAC. 

TELFAC. 

ATA. 

APTA. 

ABA. 

AAR 

ITA. 


PART  1— (AMENDED] 

2.  section  1.912  is  amended  by  adding 
a  new  paragraph  (b). 

S  1.912    WlMT*  appUcationa  ara  to  b«  fflad. 

*        *        *        •        • 

(b)  Unless  otherwise  specified,  all 
applications  for  station  authorizations 
and  modirications  under  Part  90  of  this 
chapter  shall  be  sent  to  the  certified 
frequency  coordinator  for  the  radio 
service  concerned. 


Appendix  C — Proposed  Frequency 
Coordination  Rules 

Parts  0, 1,  and  90  of  the  Commission's 
Rules  and  Regulations  are  amended  to 
read: 

PART  0— [AMENDED] 

1.  section  0.131  is  amended  by  adding 
a  new  paragraph  (g). 

S  0.131    Functiona  of  the  Bureau. 

***** 

(g)  Certifies  frequency  coordinating 
committees  or  organizations  in  the 
private  land  mobile  radio  services, 
considers  petitions  seeking  review  of  the 
committee's  actions,  and  engages  in 
oversight  of  the  committee's  actions. 


PART  90— (AMENDED] 

3.  In  S  90.19(e)(17),  the  first  sentence  is 
revised  to  read  as  follows: 

{90.19    Police  Radio  Service. 

***** 

(e)  •  •  • 

(17)  This  frequency  is  available  for 
assignment  for  the  development  and 
operation  of  nonvoice  systems.  *  *  * 

***** 

4.  secUon  90.53(b)(8)  and  (b)(31)  are 
revised  to  read  as  follows: 


AnypiMcaaMy        §90.53    Frequenciea. 


(8)  Applications  for  this  frequency  will 
not  be  granted  when  the  distance 
between  the  proposed  station  and 
existing  adjacent  channel  base  station  is 
less  than  16  km.  (10  mi.). 
***** 

(31)  This  frequency  is  removed  by  22.5 
kHz  from  frequencies  assigned  to  other 
radio  services.  Utilization  of  this 
frequency  may  result  in,  as  well  as  be 
subject  to.  interference  under  certain 
operating  conditions.  During  the 
frequency  coordination  precedure  it  is 
recommended  that  adjacent  channel 
users  be  contacted  to  resolve  potential 
interference  problems  before  operations 
begin.  Should  interference  occur,  the 
licensee  may  be  required  to  take 
necessary  steps  to  resolve  the  problem. 
See  S  90.173(b). 

5.  Section  90.67(c)(29)  is  revised  to 
read  as  follows: 

S  90.67    Foreat  Producta  Radio  Servlee. 

***** 

(29)  This  frequency  is  shared  with  the 
Taxicab  and  Special  Industrial  Radio 
Services.  Use  of  this  frequency  is  limit  to 
stations  located  at  least  80.5  lun  (50 
miles)  from  the  center  of  any  urbanized 
area  of  600,000  or  more  population  (U.S. 
Census  of  Population,  1970).  All 
operations  on  this  frequency  are  limited 
to  a  maximum  transmitter  output  power 
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of  75  watts.  Evidence  of  interservice 
coordination  showing  that  minimum 
separation  requirements  for  co-channel 
and  adjacent  channel  operations  have 
been  satisfied  is  required. 
***** 

6.  Section  90.73(d)(28)  is  revised  to 
read  as  follows: 

§90.73    Spedai  Induatrlal  Radio  Service. 

•  *  *  *  * 

(d)  *  *  * 

(28)  This  frequency  is  shared  with  the 
Taxicab  and  Forest  Products  Radio 
Services.  Use  of  this  frequency  is  limited 
to  stations  located  at  least  80.5  km  (50 
miles)  from  the  center  of  any  urbanized 
area  of  600,000  or  more  population  (U.S. 
Census  of  Population,  1970).  All 
operations  on  this  frequency  are  limited 
to  a  transmitter  putput  power  of  75 
watts.  Evidence  of  interservice 
coordination  showing  that  the  minimum 
separation  requirements  for  co-channel 
and  adjacent  channel  operations  have 
been  satisfied  is  required. 
***** 

Section  90.93(c)(ll]  is  revised  to  read 
as  follows: 

§90.93    Taxicab  Radio  Service. 

***** 

(c)  •  •  • 

(11)  This  frequency  is  shared  with  the 
Forest  Products  and  Special  Industrial 
Radio  Services.  Use  of  this  frequency  is 
limited  to  stations  located  at  least  80.5 
km  (50  miles)  from  the  center  of  any 
urbanized  area  of  600,000  or  more 
population  (U.S.  Census  of  Population, 
1970).  Evidence  of  interservice 
coordination  showing  that  the  minimum 
separation  requirements  for  co-channel 
and  adjacent  channel  operations  have 
been  satisfied  is  required. 
***** 

8.  Section.  90.127(a)  is  revised  to 
read  as  follows: 

§90.127    nung  of  appllcatlona. 

(a)  Unless  otherwise  specified,  all 
applications  for  station  authorizations 
and  modifications  shall  be  submitted  to 
the  certified  frequency  coordinator  for 
the  radido  service  involved. 
***** 

9.  The  introductory  text  of  9  90n29  is 
revised  to  read  as  follows: 

§  90. 1 29    Supptementai  Information  to  be 
routinely  sutMnltted  with  applleetlona. 

Each  application  received  by  the 
Commission  shall  be  accompanied  by 
the  appropriate  information  listed 
below: 

***** 

10.  S  90.135(a)(3).  (a)(4).  (a)(5).  (a)(8). 
(b)(3).  (b)(4),  (b)(5).  (b)(6).  (b)(7).  and 


(c)(2)  are  revised  and  (b)(8)  is  added  to 
read  as  follows: 

§90.135    ModHleatlon  of  Ncenee. 

(a)  *  •  • 

(3)  Any  change  in  output  power  from 
that  authorized. 

(4)  Any  change  in  antenna  height  from 
that  authorized. 

(5)  Any  change  in  the  location  or 
number  of  base  station,  control,  or 
mobile  transmitters  from  that 
authorized. 
***** 

(8)  Any  change  in  the  class  of  a  land 
station  including  changing  from  multiple 
licensed  to  cooperated  use.  and 
unshared  to  shared  use. 

(b)  •  •  • 
***** 

(3)  Change  in  the  number  and  location 
of  station  control  points. 

(4)  Change  in  the  number  of  mobile 
units  for  stations  assigned  exclusive 
frequencies  in  the  470-512  MHz  band. 

(5)  Change  in  the  number  of  mobile 
units,  and  number  and  location  of 
control  stations  for  systems  assigned 
exclusive  frequencies  in  the  806-821 
MHz  band. 

(6)  Change  in  the  number  of  mobile 
imits  operated  by  Radio-location  Service 
licensees. 

(7)  Change  enabling  interconnection 
of  the  land  station  with  the  public 
switched  telephone  network.  See 

§  90.477. 

(8)  Any  other  change  not  listed  in 
paragraph  (a)  of  this  section. 

***** 

(c)(1)  •  •  * 

(2)  In  the  case  of  a  change  listed  in 
paragraphs  (b)(3).  (b)(4),  (b)(5),  (b)(6), 
(b)(7)  and  (b)(8)  of  this  section,  the 
licensee  shall  notify  the  Commission 
within  30  days  of  the  change.  The  notice 
may  be  filed  on  FCC  Form  574  or  may  be 
contained  in  a  letter  specifying  the 
natiu'e  of  the  change,  the  name  and 
address  of  the  licensee  as  appearing  on 
Commission  records,  and  the  call  sign, 
class,  and  radio  service  of  the  station. 
The  notice  shall  be  sent  to:  Federal 
Communications  Commission, 
Gettsyburg,  Pennsylvania  17325. 

11.  Section  90.137  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  adding  paragraph 
(a)(3). 

§90.137    AppHcatlona  for  operation  at 
temporary  locationa. 

(a)  An  application  for  authority  to 
operate  a  base  station  or  a  fixed  station 
at  temporary  locations  for  a  period 
between  180  days  and  1  year  shall  be 


submitted  in  accordance  with  the 
following: 

***** 

(3)  These  applications  shall  contain 
evidence  of  frequency  coordination  in 
accordance  with  §  90.175. 
***** 

12.  Section  90.139  is  revised  as 
follows: 

§  90.139    Preliminary  proceeaing  of 
appllcatlona. 

(a)  For  those  applicatons  requiring 
frequency  coordination  in  accordance 
with  §  90.175,  initial  examination  of  all 
applications  will  be  performed  by  the 
applicable  radio  service  frequency 
coordinator.  Applications  which  are 
incomplete  with  respect  to  answers, 
supplementary  statements,  execution,  or 
other  matters  of  a  formal  character  shall 
be  deemed  to  be  defective  and  may  be 
returned  to  the  applicant  with  a  brief 
statement  as  to  such  defects.  In 
addition,  if  an  applicant  is  requested  to 
file  any  additional  documents  or 
information  not  included  in  the 
prescribed  application  form,  failure  to 
comply  with  such  request  will  be 
deemed  to  render  the  application 
defective,  and  such  application  may  be 
returned.  Applications  will  also  be 
deemed  to  be  defective  and  may  be 
returned  to  the  applicant  in  the 
following  cases: 

(1)  Statutory  disqualification  of 
applicant; 

(2)  Proposed  use  or  purpose  of  station 
would  be  unlawful: 

(3)  Requested  frequency  is  not 
allocated  for  assignment  for  the  service 
proposed. 

(b)  Applications  which  are  not  in 
accordance  with  the  provisions  of  this 
chapter,  or  other  requirements  of  the 
Commission,  will  be  considered 
defective  and  may  be  returned  unless 
accompanied  by  a  request  in  accordance 
with  §  90.151  of  this  part. 

(c)  Applications  received  by  the 
Commission  from  the  frequency 
coordinators  for  filing  are  given  a  file 
number.  The  assignment  of  a  file 
number  to  an  application  is  for 
administrative  convenience  and  does 
not  indicate  the  acceptance  of  the 
application  for  filing  and  processing. 

§90.141    [Reeerved] 

13.  Section  90.141  is  removed  and 
reserved. 

14.  Section  90.145  is  amended  by 
adding  a  new  paragraph  (c) 

§90.145    Spedel  temporary  authority. 

•  •  •  •  « 

(c)  Requests  to  operate  under  special 
temporary  authority  for  periods 


45462 


Fedaral  Ragistsr  /  Vol.  49.  No.  223  /  Friday.  November  16.  1964  /  Proposed  Rules 


exceeding  180  days  shall  be  made 
through  the  applicable  frequency 
coordinator. 

15.  Section  90.151  (d)  is  revised  to  read 
as  follow*: 

§  90. 1 5 1    Request*  for  waiver. 

•         *         *         *         « 

(d)  All  requests  for  waiver  of  the  rules 
in  this  part  submitted  with  applications 
for  new  stations  or  modifications  shall 
be  submitted  to  the  certified  frequency 
coordinatior  for  the  radio  service 
involved.  See  §  90.127(a). 

10.  Section  90.159  is  revised  to  read  as 
followr. 


§90.1«    Ta 

An  applicant  for  a  private  land  mobile 
station  bcense  utilizing  an  already 
authorized  facility  may  operate  the 
radio  8tation(8)  for  a  period  of  up  to  180 
days  under  a  temporary  permit 
evidenced  by  a  properly  executed 
temporary  license  certificate  after 
submitting  a  formal  application  for 
station  Ucense  to  the  appropriate 
fiequency  coordinating  coaunittee 
provided  that  the  antenna(s)  employed 
by  the  control  stahon(s)  is  (are)  twenty 
feet  or  less  above  ground  or  twenty  feet 
or  less  above  a  manmade  structure  other 
than  an  antenna  tower  to  which  it  is 
affixed.  The  temporary  operation  of 
stations,  other  than  mobile  stations 
within  tke  Canadian  coordination  zone 
will  be  limited  to  stations  with  a 
maximum  of  5  watts  effective  radiated 
power  and  a  maximum  antenna  height 
of  6.1  meters  above  average  terrain. 

17.  Section  90.175  is  revised  to  read  as 
follows: 

i  M.17S    Ffcuwwcy  coordhtatlon 


Except  for  applications  listed  in 
para^aph  (g)  of  this  section  each 
application.  (1)  For  a  new  frequency 
assignment:  (2)  for  a  change  in  existing 
facilities  by  increasing  or  decreasing  the 
authorized  power,  raising  or  lowering 
the  authorized  antenna  height,  changing 
any  authorized  station  location  or  the 
location  of  the  antenna:  (3)  for  the 
addition  of  a  base  station  within  the 
licensee's  existing  area  of  operation:  or 
(4)  for  the  addition  of  mobile  and/or 
control  stations  to  existing  facilities,  or 
for  a  change  to  or  the  addition  of  digital 
voice  or  nonvoice  emission,  shall 
include  a  showing  of  frequency 
coordiaation  as  set  forth  below. 

(a)  For  frequencies  below  25  MHz. 
(1)  No  coordination  is  required. 

(b)  For  frequencies  between  25  and 
470  MHz: 

(1)  A  statement  from  a  frequency 
coordinatiBf  coouHttee  recoounending 


the  optimum  frequency  %vith  respect  to 
cochannel  operations  and  interference 
considerations.  The  Committee's 
recommendations  may  appropriately 
include  comments  on  technical  factors 
such  as  power,  antenna  height  and  gain, 
terrain,  and  other  factors  which  may 
serve  to  mitigate  any  contemplated 
interference.  The  Committee  shall  not 
recommend  any  adjacent  channel 
frequency  15  KHz  removed  to  existing 
stations  which  would  result  in  a 
separation  of  less  than  10  miles.  If  the 
frequency  recommended  is  in  the  150- 
170  MHz  band,  is  15  kHz  removed  from 
a  frequency  which  is  available  to 
another  radio  service,  and  is  assi^iable 
only  after  coordination,  the  committee's 
statement  shall  affirmatively  show  that 
coordination  with  a  similar  conmiittee 
for  the  other  service  has  been 
accomplished.  When  frequencies  are 
shared  by  more  than  one  service. 
concurrence  shall  be  obtained  from  the 
other  cognizant  coordinators. 

(c)  For  frequencies  between  470  and 
512  MHz  and  80&-e2l/851-886  MHz. 

(1)  A  statement  from  a  frequency 
coordinating  committee  recommending 
specific  frequencies  which  are  available 
for  assignment  in  accordance  with  the 
loading  standards  and  mileage 
separations  applicable  to  the  specific 
radio  service  or  category  of  users 
involved. 

(d)  For  frequencies  in  the  929-930 
MHz  band. 

(1)  A  statement  from  a  frequency 
coordinating  committee  recommending 
the  optimum  frequency  with  respect  to 
cochannel  operations  and  interference 
considerations. 

(e)  Any  recommendation  submitted  in 
accordance  with  paragraph  (b)fl].  (c)(1). 
or  (d)(1)  of  this  section  is  purely 
advisory  in  character  and  is  not  binding 
on  either  the  applicant  or  the 
Commission.  Applicants  are  advised  not 
to  purchase  radio  equipment  on  specific 
frequencies  until  a  valid  authorization 
has  been  obtained  from  the  Commission. 

(f)  Applications  for  facilities  near  the 
Canadian  border  north  of  line  A  or  east 
of  line  C  in  Alaska  may  require 
coordination  with  the  Canadian 
government.  See  S  1.955  of  this  chapter. 

(g)  The  following  applications  need 
not  be  accompanied  by  evidence  of 
frequency  coordination: 

(1)  Applications  for  a  Federal 
Government  frequency. 

(2)  Applications  for  a  frequency  in  the 
band  216-220  MHz. 

(3)  Applications  for  a  frequency 
allocated  primarily  for  developmental 
operations. 

(4)  Applications  for  the  special 
Industrial  Radio  service  or  the  Business 


Radio  Service  specifying  an  itinerant 
operation  only. 

(5)  Application  in  the  Radiolocation 
Service. 

18.  Section  90.176  (a)(1).  (a)(3).  (b)(1). 
and  (b)(3)  are  revised  to  read  as  follows: 

$90,176    Intarsarvic*  sharing  o« 
fraquandas  In  the  150-174  and  450-474 

MHs  DflffM9> 

(a)  *  *  * 

(1)  A  determination  by  the  applicant's 
frequency  coordinating  committee  that 
there  are  no  satisfactory  frequencies 
available  within  the  applicant's  own 
radio  service  in  the  area  of  desired 
operation: 
*        •        •         •         * 

(3)  A  statement  from  the  fieqaency 
coordinatorfs)  having  responsibility  for 
the  coordination  in  the  radio  8ervice(s) 
in  which  the  frequency  in  question  is 
assigned  concurring  in  its  assignment  in 
the  manner  proposed  and  stating  that  it 
will  not  result  in  harmful  interference  to 
existing  or  planned  systems  in  the 
service(8)  in  which  the  frequency  is 
assigned. 
***** 

(b)  *  *  • 

(1)  A  determination  by  the  applicant's 
frequency  coordinating  committee  that 
there  are  no  satisfactory  frequencies 
available  within  the  applicant's  own 
radio  service  in  the  area  of  desired 
operation: 
***** 

(3)  A  statement  from  the  frequency 
coordinator(s)  having  responsibility  for 
the  coordination  in  the  radio  service(s) 
in  which  the  frequency  in  question  is 
assigned  concurring  in  its  assignment  in 
the  manner  proposed  and  stating  that  it 
will  not  result  in  harmful  interference  to 
existing  or  planned  systems  in  the 
service(s)  in  which  the  frequency  is 

assigned. 

***** 

19.  Section  90.354  is  revised  to  read  as 
follows: 

§90364    Forms  to  ba  used. 

Applications  for  trunked  radio 
facilities  shall  be  submitted  on  FCC 
Forms  574  and  574  B  to  the  appropriate 
radio  service  frequency  coordinator. 

2a  Section  90.356  is  amended  by 
adding  a  new  subparagraph  (e)  to  read: 

§  90.356  Supplemarrtal  Information  to  t>* 
fumlahad  by  appHcanta  for  facMtiea  under 
this  subpart 

***** 

(e)  All  applicants  for  these 
frequencies  must  comply  with  frequency 
coordination  requirements  of  S  90.175(c]. 
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21.  Section  90.360  is  revised  to  read  as 
follows: 

§90.360    Proeaaaing  of  appllcationa. 

Applications  for  facilities  to  operate 
on  the  frequencies  governed  by  this 
Subpart  will  be  processed  as  follows: 

(a)  All  applications  will  be  submitted 
to  the  appropriate  frequency  coordinator 
to  determine  whether  they  are 
acceptable  for  filing. 

(b)  Frequencies  may  be  specified  by 
the  applicant  pursuant  to  the  applicable 
provisions  of  §  90.621  of  the  rules  or  the 
applicant  may  elect  to  have  the 
frequency  coordinator  select  the 
frequencies.  Frequencies  will  be 
selected  in  accordance  with  the 
Commission's  assignment  policies  and 
loading  criteria.  If  the  application 
cannot  be  granted  because  of  lack  of 
availability  of  frequencies,  it  will  be 
placed  in  queue  on  a  waiting  list  in  the 
order  it  was  received.' 

(c)  After  determining  that  the 
application  is  suitable  for  filing,  and 
making  a  frequency  recommendation, 
the  coordinator  will  submit  the 
application  to  the  Commission. 

22.  Section  90.390  is  revised  to  read  as 
follows: 

§  90.390    Temporary  permit 

An  applicant  for  a  Subpart  M  radio 
station  license  to  use  an  already  existing 
facility  may  operate  the  radio  station(8) 
for  a  period  of  up  to  180  days  under  a 
temporary  permit  evidenced  by  a 
properly  executed  certification  of  FCC 
Form  572  after  submitting  a  formal 
application  for  station  license  to  the 
appropriate  frequency  coordinator, 
provided  that  the  antenna(s)  employed 
by  the  control  station(s)  is  (are)  twenty 
feet  or  less  above  ground  or  twenty  feet 
or  less  above  a  manmade  structure  other 
an  antenna  tower  which  it  is  affixed. 

23.  Section  90.494(b)  is  revised  to  read 
as  follows: 

§90.494    One-way  paging  oparationa  In  the 
929-930  MHz  band. 


(b)  All  applicants  for  these 
frequencies  must  comply  with  the 
frequency  coordination  requirements  of 
§  90.175(d). 

***** 

24.  Section  90.605  is  revised  to  read  as 
follows: 

§  90.605    Foffns  to  be  used. 

Applications  for  conventional  and 
trunked  radio  facilities  shall  be 
submitted  on  FCC  Forms  574  and  574  B 
to  the  appropriate  radio  service 
frequency  coordinator. 

25.  Section  90.607  is  amended  by 
adding  a  new  subparagraph  (e)  to  read: 

§  90.607    Supplemental  Information  to  be 
furnished  by  appllcanU  for  facllltlaa  under 
this  subpart 


(e)  All  applicants  for  these 
frequencies  must  comply  with  the 
frequency  coordination  requirements  of 
§  90.175(c). 

26.  Section  90.611  is  revised  to  read  as 
follows: 

§  90.61 1    Processing  of  appllcationa. 

Applications  for  facilities  to  operate 
on  the  frequencies  governed  by  this 
subpart  will  be  processed  as  follows: 

(a)  All  applications  will  be  submitted 
to  the  appropriate  frequency  coordinator 
to  determine  whether  they  are 
acceptable  for  filing. 

(b)  Frequencies  may  be  specified  by 
the  applicant  pursuant  to  the  appUcable 
provisions  of  §  90.621  of  the  rules  or  the 
applicant  may  elect  to  have  the 
frequency  coordinator  select  the 
frequencies.  Frequencies  will  be 
selected  in  accordance  with  the 
Commission's  assignment  policies  and 
loading  criteria. 

(c)  After  determining  that  the 
application  is  suitable  for  filing,  and 
making  a  frequency  recommendation, 
the  coordinator  will  submit  the 
application  to  the  Commission. 

27.  In  §  90.621  the  introductory  text  of 
paragraph  (a)  and  the  text  of  (c)  are 
revised  to  read  as  follows: 


§  90.621    Selection  and  assignmant  of 
fraquanda*. 

(a)  Applicants  eligible  in  the  Public 
Safety/Special  Emergency,  Industrial/ 
Land  Transportation.  Business,  and 
SMRS  Categories  must  specify  the 
frequencies  on  which  the  proposed 
system  will  operate  pursuant  to  a 
recommendation  by  the  appropriate 
frequency  coordinating  committee. 

jc)  "Erimked  systems  authorized  on 
frequencies  in  the  Public  Safety, 
Industrial/Land  Transportation.  SMRS 
.and  Business  Categories  will  be 
pnotected  solely  on  the  basis  of 
predicted  contours.  Coordinators  will 
attempt  to  provide  a  40  dBu  contour  and 
to  limit  co-channel  interference  levels  to 
30  dBu  over  an  applicants  requested 
service  area.  This  would  result  in  a 
mileage  separation  of  70  miles  for 
typical  system  parameters.  Separations 
will  be  less  than  70  miles  where  the 
requested  service  areas,  terrain  or  other 
factors  warrant  reduction.  We  will  not 
accept  recommendations  of  more  than 
70  miles  separation  from  coordinating 
groups.  Only  co-channel  interference 
between  base  station  operations  will  be 
taken  into  consideration.  Adjacent 
channel  and  other  types  of  possible 
interference  will  not  be  taken  into 
account. 
***** 

28.  Section  90.657  is  revised  to  read  as 
follows: 

§  90.657    Temporary  permit 

An  applicant  for  a  Subpart  S  radio 
station  license  to  use  an  already  existing 
facility  may  operate  the  radio  station(s) 
for  a  period  of  up  to  180  days  under  a 
'temporary  permit  evidenced  by  a 
properly  executed  certification  of  FCC 
Form  572  after  submitting  a  formal 
application  for  station  license  to  the 
appropriate  frequency  coordinator, 
provided  that  the  antenna(s)  employed 
by  the  control  station(s)  is  (are)  twenty 
feet  or  less  above  ground  or  twenty  feet 
or  less  above  a  manmade  structure  other 
than  an  antenna  tower  to  which  it  is 
affixed. 
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AOMMtSTIIATIVE  CONFERENCE  OF 
THE  UNITEO  STATES 

Directory  of  AdmMstrattvo  Hearing 
FacUWes;  Publication 

The  Office  of  the  Chairman  of  the 
Administrative  Conference  of  the  United 
States  announces  publication  of  the 
expanded  second  edition  of  its 
"Directory  of  Administrative  Hearing 
Facilities."  The  directory  is  designed  to 
assist  persons  who  are  scheduling 
administrative  hearing  and  conferences 
to  locate  and  reserve  appropriate 
facilities  at  minimal  expenses.  It 
identifies  and  describes  approximately 
1700  courtrooms,  conference  rooms, 
hearing  rooms,  and  other  locations 
across  the  country  in  which 
administrative  proceedings  may  be  held. 
The  directory  also  lists  contacts  to  call 
when  seeking  to  reserve  these  facilities. 

The  Office  of  the  Chairman  has  a 
limited  supply  of  copies  of  the  directory 
for  distribution  to  federal  agencies  and 
others  who  have  a  special  need  or 
interest.  To  request  a  copy,  write  to 
Charles  Pou,  Jr.,  Administrative 
Conference  of  the  United  States,  Suite 
50a  2120  L  Street,  NW.,  Washington. 
D.C.  20037,  or  telephone  (202)  254-7065. 
November  13, 1984. 
RiclMid  K.  Berg, 
General  Counsel 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

National  Conservation  Review  Group; 
Meeting 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  USDA. 
action:  Notice  of  meeting. 


SUMMARY:  The  Agricultural 
Conservation  Program  (ACP)  National 
Conservation  Review  Group  will  meet  to 
consider  recommendations  from  State 
and  County  ACP  review  groups  with 
respect  to  the  operational  features  of  the 
program.  Also,  comments  and 
suggestions  will  be  received  from  the 
public  concerning  procedures  to  govern 
the  various  conservation  and 
environmental  programs  administered 
by  the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS). 

DATE:  Meeting  date:  December  12, 1984. 

ADDRESSES:  Meeting  location:  Room 
4960  South  Building.  U.S.  Department  of 
Agriculture,  14th  h  Independence 
Avenue  SW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief.  Conservation  Programs  Branch, 
Conservation  and  Environmental 
Protection  Division,  ASCS,  U.S. 
Department  of  Agriculture,  Room  3608- 
S,  South  Building.  Washington,  D.C. 
20013,  202-447-7333. 

SUPPLEMENTARY  INFORMATION:  The 

Agricultural  Conservation  Program 
(ACP)  National  Conservation  Review 
Group  meeting  is  scheduled  to  be  held 
from  9:00  a.m.  to  12:00  pjn.  on  December 
12. 1984,  in  Room  496a  South  Building. 
U.S.  Department  of  Agriculture. 
Washington,  D.C.  Meeting  sessions  will 
be  open  to  the  public.  The  agenda  will 
include  consideration  of  State  and 
county  review  group  recommendations 
for  changes  in  the  administrative 
procedures  and  policy  guidelines  of  the 
ACP.  Also  an  opportunity  will  be 
provided  for  the  public  to  present 
comments  on  the  various  conservation 
and  environmental  programs.  The 
meeting  may  also  include  discussion  of 
current  procedures,  criteria,  and 
guidelines  relevant  to  the 
implementation  of  this  program. 

Because  of  the  limitations  of  space 
available,  persons  desiring  to  attend  the 
meeting  should  call  Mr.  Vincent  Grimes 
(202)  447-7333  to  reserve  a  seat. 

Dated:  November  13, 1984.    ' 
Everett  Rank, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 
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Soil  Conservation  Service 

Rocit  Creeii  Watershed,  Adams  County 
PA;  Rnding  of  No  SignMicanl  Impact 

agency:  Soil  Conservation  Service, 

Agriculture. 

action:  Notice  of  a  Finding  of  No 

Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  I960;  the  Council  uu 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agricultiire,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Rock  Creek  Watershed,  Adams  County, 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  H.  Olson,  State 
Conservationist,  Soil  Conservation 
Service,  Federal  Building  228  Walnut 
Street,  Harrisburg,  Pennsylvania  17108, 
telephone  (717)  782-4453. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  evaluation  of  this 
federally  assisted  action  indicates  that 
the  measure  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings,  Mr.  James  H.  Olson,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include  the 
installation  of  conservation  and 
management  practices  for  erosion  and 
sediment  control  on  12,400  acres  of 
cropland. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  State  and  local  agencies,  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  evaluation  are  on  file 
and  may  be  reviewed  by  contacting 
James  H.  Olson. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  imtil  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
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(Catalog  of  Federal  Domestic  Aasistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention  Prograrrt)  Presidential 
executive  order  12372  establishing  the  state 
and  local  review  of  federal  and  federally 
assisted  programs  and  projects  is  applicable. 

Dated:  November  7, 1904. 
lamMlLGlMM, 
State  Conservationist. 

|FR  Doc.  ai-JOan  FIM  11-1S-S4:  fttt  am] 
BtUJim  OOOE  S41«-t«-ll 


Rnding  of  No  Signlflcsnt  Impact; 
Mitten  (.ane  Flood  Prevention  and 
Drainage  RCAD  Measure,  Berkeley 
County,  SC 

agency:  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  a  Finding  of  No 

Significant  Impact 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1909;  the  Coimcil  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Mitten  Lane  Flood  Prevention  and 
Drainage  RC&D  Measure,  Berkeley 
County.  South  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
Billy  Abercrombie,  State 
Conservationist  Soil  Conservation 
Service,  1835  Assembly  Street  Room 
950,  Columbia,  South  Carolina,  29201, 
telephone  (803)  765-5681. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Billy  Abercrombie,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  flood  prevention 
and  improved  drainage  for  area  in  the 
Mitten  Lane  area  just  outside  Moncks 
Comer.  The  planned  works  of 
improvement  include  one  and  one-half 
miles  of  stream  channel  work  to 
increase  flow  capacity. 

The  Notice  of  Finding  No  Significant 
Impact  (FONSI)  has  been  forwarded  to 
the  Environmental  Protection  Agency 
and  to  various  Federal.  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 


assessment  are  on  file  and  may  be 
reviewed  by  contacting  Billy 
Abercrombie. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Asaittance 
Program  No.  10.901,  Resource  Conserv'ation 
and  Development  Program.) 
Dated:  November  7. 1984. 
Billy  Abenzombia, 
State  Conservationist 

|FR  Doc.  84-30101 PIM  11-1»-M:  »M  tm^ 
BILUNO  COOE  M10-M-M 


DEPARTMENT  OF  COMMERCE 

President's  Commission  on  Industrial 
Competitiveness,  Capital  Resources 
Committee;  Cancellation  of  Meeting 

agency:  Office  of  Economic  Affairs, 

Commerce. 

action:  Notice  of  Meeting  Cancellation. 

summary:  This  notice  annoimces  the 
cancellation  of  a  meeting  of  the  Capital 
Resources  Committee  of  the 
Commission.  The  meeting  was  to  have 
been  held  on  November  19, 1984. 
FOR  FtiRTHER  INFORMATION  CONTACT: 

J.  Paul  Royston,  President's  Commission 
on  Industrial  Competitiveness,  736 
Jackson  Place  NW.,  Washington,  DC. 
20503.  telephone:  202-395-4527. 
SUPPLEMENTARY  INFORMATION:  A  notice 
in  the  Federal  Register  for  November  2, 
1984  (p.  44118)  informed  the  public  of  a 
meeting  of  the  Capital  Resources 
Committee  of  the  President's 
Commission  on  Industrial 
Competitiveness.  The  meeting  was 
scheduled  for  November  19, 1984.  The 
meeting  has  been  cancelled. 

Dated:  November  14, 1964. 
EgOtMilber^. 

Executive  Director,  President's  Commission 
on  Industrial  Competitiveness. 

|FR  Doc.  ai-aOZTS  Piled  11-14-S4:  410  pm 
BILLINa  COOC  SSIO-IS-H 


International  Trade  Administration 

[A-122-00S] 

CartK>n  Steel  Bars  and  Structural 
Shapes  From  Canada;  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding 

agency:  International  Trade 

Administration/Import  Administration 

Commerce. 

action:  Notice  of  Final  Results  of 

Administrative  Review  of  Antidumping 

Finding. 


summary:  On  September  28, 1964.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  fmding  on 
carbon  steel  bars  and  structural  shapes 
from  Canada.  The  review  covers  carbon 
steel  bars  and  structural  shapes 
manufactured  by  Western  Canada  Steel 
Ltd.,  its  subsidiary,  Vancouver  Rolling 
,'  Mills,  Ltd.,  the  six  other  known 
exporters  of  this  merchandise  to  the 
United  States,  and  the  period  September 
1, 1982,  through  August  31, 1983. 

We  gave  interested  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results. 
We  received  no  comments.  Based  on  our 
analysis,  the  final  results  of  review  are 
unchanged  from  those  presented  in  the 
preliminary  results  of  review. 

EFPECnVE  date:  November  16, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Sheila  Forbes  or  John  Kugelman,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230. 
telephone:  (202)  377-2923/3801. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  28, 1984,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (49  FR  38323)  the  preliminary 
results  of  its  administrative  review  of      * 
the  antidumping  finding  on  carbon  steel 
bars  and  structural  shapes  from  Canada 
(29  FR  13319,  September  25, 1964).  The 
Department  has  now  completed  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  carbon  steel  bars,  bar- 
shapes  under  3  inches,  and  structural 
shapes  3  inches  and  over,  currently 
classifiable  under  items  606.8300  and 
609.8000  of  the  Tariff  Schedules  of  the 
United  States  Annotated,  manufactured 
by  Western  Canada  Steel  Limited  and/ 
or  its  subsidiary,  the  Vancouver  Rolling 
Mills  Limited  of  Vancouver,  Canada. 

The  review  covers  Western  Canada 
Steel  Limited,  its  subsidiary,  Vancouver 
Rolling  Mills,  Limited,  the  six  other 
known  exporters  of  this  merchandise  to 
the  United  States,  and  the  period 
September  1, 1962,  through  Atigust  31, 
1983. 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  The  Department 
received  no  written  comments  or 
requests  for  a  hearing.  Based  on  our 
analysis,  the  fmal  results  of  our  review 
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are  the  same  as  those  presented  in  the 
preliminary  results  of  review,  and  we 
determine  that  the  following  margins 
exist  for  the  period  September  1, 1962. 
through  August  31, 1983. 


MTOlKtev/Eipcrtv 

MM) 

WMm  Canadi  Sim  Ud. —       „      ._    .._ 

VI m  CMMdi/AJ.  Foraittt  Co..  LW...- 

imiitiir  Cifni>i^»fMt>|tii  Outfit  LW      

■40.64 
'.01 
'.01 

wnnm  CmOtnami  4  Ca  fCmmm  U« 

\ rr  r>««>f«/Ti«lpr  S«i~  I.M     

'.01 
'.01 

W r  ramat^/r.Min  Omr,  Co,  1,^  

3.20 

< drada/CMNm  SImI  LM 

3.20 

1675(a)(1))  and  S  353.53  of  the  Commerce 
Regxilations  (19  CFR  353.53). 
Alan  F.  HolnMr, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

November  6, 1964. 

(FK  Doc.  M-90M3  Hied  11-1»-M:  •:46  am] 


'  No  iMptntrtH  dwing  ttw  pwfod. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
dumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  for  in  §  353.46(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  those  firms.  The 
Department  shall  waive  the  cash  deposit 
requirement  for  A.].  Forsyth  Co.,  Ltd., 
Mitsubishi  Canada  Ltd.,  Mitsui  &  Co. 
(Canada)  Ltd.,  and  Tudor  Sales  Ltd., 
since  the  margins  for  these  Hrms  are  less 
than  0.50  percent  and,  therefore,  de 
minimis  for  cash  deposit  purposes.  For 
any  shipments  from  a  new  exporter  of 
carbon  steel  bars  and  structural  shapes 
manufactiuvd  by  Western  Canada  Steel, 
Ltd.  or  its  subsidiary,  Vancouver  Rolling 
Mills  Ltd..  not  covered  in  this  or  prior 
reviews,  whose  first  shipments  occurred 
after  August  31, 1983  and  who  is 
unrelated  to  any  covered  firm,  a  cash 
deposit  of  3.20  percent  shall  be  required 
on  future  entries.  These  deposit 
requirements  and  waivers  are  effective 
for  all  shipments  of  Canadian  carbon 
steel  bars  and  structural  shapes 
manufactured  by  Western  Canada  Steel 
Ltd.  or  its  subsidiary,  Vancouver  Rolling 
Mills  Ltd.,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders  as  early  as  possible 
after  the  Department's  receipt  of  the 
requested  information. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 


{A-570-002] 

Chloroplcrin  From  ttte  People's 
Republic  of  CMne;  PreNmiriBry  Results 
of  Adminlstrsttve  Review  of 
Antidumping  Duty  Order 

AOCNCV:  International  Trade 

Administration/Import  Administration 

Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Administrative  Review  of  Antidumping 

Duty  Order 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  chloroplcrin 
from  the  People's  Republic  of  China.  The 
review  covers  the  one  known  Chinese 
exporter  and  one  known  third-country 
reseller  of  this  merchandise  to  the 
United  States  and  the  period  September 
19, 1983  through  January  31, 1984. 

The  Chinese  exporter  failed  to 
respond  to  our  questionnaire.  For  that 
firm  we  used  the  best  information 
available  for  assessment  and  estimated 
antidumping  duties  cash  deposit 
purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECnvE  DATS:  November  16, 1984. 

FOR  FURTHCR  INFORMATION  CONTACT: 

Maureen  A.  Flannery  or  John  R. 
Kugelman,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  telephone:  (202)  377-3601. 
SUfPLCMENTARY  INFORMATION: 

Background 

On  March  22. 1984.  the  Department  of 
Commerce  ("the  Department*') 
published  in  the  Federal  Register  (49  FR 
10601)  an  antidumping  duty  order  on 
chloropicrin  from  the  People's  Republic 
of  China  and  announced  its  intent  to 
conduct  an  administrative  review.  As 
required  by  section  751  of  the  Tariff  Act 
of  1930  ("the  Tariff  Act ").  the 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  chloropicrin,  also  know  as 
trichloronitromethane.  A  major  use  of 
the  product  is  as  a  pre-plant  soil 


fumigant.  Chloropicrin  is  currently 
classifiable  under  items  408.1600. 
408.2900.  and  425.5290  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  one  known 
Chinese  exporter,  China  National 
Chemicals  Import  and  Export 
Corporation  (SINOCHEM),  and  one 
known  third-country  (Hong  Kong) 
reseller,  William  Hunt  &  Co. 
(International)  Ltd.,  of  this  merchandise 
to  the  United  States  and  the  period 
September  19, 1983  through  January  31, 
1984. 

William  Hunt  &  Co.  (International) 
Ltd.  did  not  ship  Chinese  chloropicrin  to 
the  United  States  during  the  period.  The 
estimated  antidumping  duties  cash 
deposit  rate  for  the  firm  will  be  the  fair 
value  rate.  SINOCHEM  failed  to 
respond  to  our  questionnaire.  For  that 
non-responsive  firm  the  Department 
used  the  best  information  available  for 
assessment  and  estimated  antidumping 
duties  cash  deposit  purposes.  The  best 
information  available  is  that  firm's  fair 
value  rate. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
September  19, 1983  through  January  31, 
1984: 


Ei90(1«/ll*4counlry  rmlir  (couMry) 

CM) 

StNOCHEM 

M 

SINOCHEM/WiHiwn    Hurt   •    Ca    (IrtwnMiontO 
Ltd  (Hong  Kong)      

■  sa 

*  No  sNpnMnts  0uhnQ  ths  psriod. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  within  5  days  of  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the     — 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
dumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  §  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
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of  58  percent  shall  be  required  on  all 
shipments  of  Chinese  chloropicrin 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1685(a)(1)) 
and  S  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 
Alas  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

November  5. 1984 

(FR  Doc.  M-Xnn  nicd  11-1S-M:  a:4S  un| 
MLLINQ  COOC  3S10-OS-4I 


[A-47S-0251 

Clear  Sheet  Glass  From  Italy;  Final 
Results  of  Administrative  Review  of 
Dumping  Rnding 

AOENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACTION:  Notice  of  Final  Results  of 
Administrative  Review  of  Dumping 
Finding. 

summary:  On  July  25, 1984,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  dumping  finding  on  clear 
sheet  glass  from  Italy.  The  review 
covers  the  five  known  manufactiu^rs 
and/or  exporters  of  this  merchandise  to 
the  United  States  currently  covered  by 
the  finding  and  the  period  December  1, 
1982  through  November  30, 1983. 
We  gave  intere.9ted  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  our  review  are  the  same 
as  the  preliminary  results. 
EFFECTIVE  DATE:  November  16, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Fargo  or  David  R.  Chapman, 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  D.C.  20230. 
telephone:  (202)  377-5255/2923. 

•UPPt^MENTARY  INFORMATION: 

Background 

On  July  25. 1984.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
29990-29991]  the  preliminary  results  of 
its  administrative  review  of  the  dumping 
finding  on  clear  sheet  glass  from  Italy 
(36  FR  23360.  December  9. 1971).  The 
Department  has  now  completed  that 
administrative  review. 


Scopa  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  clear  sheet  glass  from 
Italy.  This  merchandise  is  currently 
classifiable  under  items  542.3120  through 
542.4835  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  the  five  known 
manufacturers  and/or  exporters  of  this 
merchandise  to  the  United  States 
currently  covered  by  the  findings  and 
the  period  December  1, 1982  through 
November  30, 1983. 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  The  Department 
received  no  written  comments  or 
requests  for  a  hearing.  Based  on  our 
analysis,  the  final  results  of  our  review 
are  the  same  as  the  preliminary  results, 
and  we  determine  that  the  following 
margins  exist  for  the  period: 


SooaU  rtaiiano  Ve«ro..~ 
Vamama  PonnKalia  S4>A .. 


VMrarta  M»nni  LuochM.. 

VMrabal  S.LR.T _ 

Vanowi*  Vatto  S.pA  „ 


■19.62 

'44je 

■43  JO 

58.80 

4.51 


■  No  thipmenti  during  tha  period. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
dumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  perenctages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  {  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  those  firms.  For  any  future 
shipments  from  a  new  exporter  not 
covered  in  this  or  prior  reviews,  whose 
first  shipments  occurred  after  November 
30, 1983.  and  who  is  unrelated  to  any 
covered  firm,  a  cash  deposit  of  4.51 
percent  shall  be  required.  These  deposit 
requirements  shall  become  effective  on 
the  date  of  publication  of  this  notice  and 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review.  The  Department 
intends  to  begin  immediately  the  next 
administrative  review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders  as  early  as  possible 
after  the  Department's  receipt  of  the 
requested  information. 

"This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 

^\ 


of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1))  and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 
Alan  F.  Hobnar, 

Deputy  Assistant  Secretary  For  Import 

Administration. 

November  1, 1984.  ' 

(Fit  Doc  84-30080  FUad  ll-lS-84: 8:45  am] 
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Viscose  Rsyon  Staple  Fiber  From 
France;  Final  Results  of  Administrative 
Rsview  of  Antidumping  Rnding 

AQENCY:  International  Trade 

Administration/Import  Administration. 

Commerce. 

ACTION:  Notice  of  Final  Results  of 

Administrative  Review  of  Antidumping 

Finding. 

summary:  On  August  30, 1984,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
viscose  rayon  staple  fiber  from  France. 
The  review  covers  the  two  known 
exporters  and  one  third-country 
(Netherlands)  reseller  of  this 
merchandise  to  the  United  States  and 
the  period  March  1, 1983  through 
February  29, 1984.  There  were  no  known 
shipments  of  this  merchandise  to  the 
United  States  during  the  period  and 
there  are  no  known  unliquidated  entries. 

We  gave  interested  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results. 
We  received  no  comments.  Based  on  our 
analysis,  the  final  results  of  review  are 
unchanged  from  those  presented  in  the 
preliminary  results  of  reveiw. 
EFFECTIVE  DATE:  November  16, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Ron  Nichols  or  John  Kugelman.  Office  of 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
telephone:  (202)  377-5255/3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  30, 1984,  thu  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
34387)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  viscose  rayon 
staple  fiber  from  France  (44  FR  17156. 
March  21. 1979).  The  Department  has 
now  completed  that  administrative 
review. 

Scope  of  the  Review  ^' 

Imports  covered  by  the  review  are 
shipments  of  viscose  rayon  staple  fiber, 
except  solution  dyed,  in  noncontinuous 
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form,  not  carded,  not  combed  and  not 
otherwise  processed,  wholly  of 
filaments  (except  laminated  filaments 
and  plexiform  filaments),  currently 
classifiable  under  items  309.4320  and 
309.4325  of  the  Tahfi  Schedules  of  the 
United  States  Annotated 

The  review  covers  the  two  known 
exporters  of  French  viscose  rayon  staple 
fiber,  Rhone-Poulenc  Textile  and  Achille 
Bayart  et  Cie,  the  one  known  third- 
country  (Netherlands)  reseller,  B.V. 
Tcxtielfabriek  Huizen.  and  the  period 
March  1. 1983  through  February  29. 1964. 
There  were  no  known  shipments  of  this 
merchandise  to  the  United  States  during 
the  period  and  there  are  no  known 
unliquidated  entries. 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
prehminary  results.  The  Department 
received  no  written  comments  or 
requests  for  a  hearing.  Based  on  our 
analysis,  the  final  results  of  our  reveiw 
are  the  same  as  those  presented  in  the 
preliminary  results,  and  we  determine 
that,  as  provided  for  in  S  353.4a(b)  of  the 
Commerce  Regulations,  a  cash  deposit 
of  estimated  antidumping  duties  of  24 
percent  shall  be  required  on  all 
shipments  of  French  viscose  rayon 
staple  fiber  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice. 
This  deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
reveiw.  The  Department  intends  to  begin 
immediately  the  next  administrative 
review. 

The  Department  encourage  interested 
parties  to  review  the  public  record  and 
submit  applications  for  protective  orders 
as  early  as  possible  after  the 
Department's  receipt  of  the  requested 
information. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)  of 
the  Tarriff  Act  of  1930  (19  U.S.C. 
1675(a)(1)  and  S  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 
November  5. 1984. 
Akn  F.  HofaMT, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
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J.O.IC  Inc^  at  al.;  Ordw  Temporarily 
Danying  Export  Prtvtl«g«s 

In  (he  matter  of:  josef  Kubicek.  individually 
and  doin^  business  as.  Exclusitrade.  Inc  and 
J.O.K..  Inc..  with  locations  at  18  La  Vista 
Verde,  Rancho  Palos  Verdes.  CA  90274  and 


2001  Artesia  Boulevard,  Redondo  Beach.  CA 
9027B  and  Lakeside  Office  Park.  No.  4 
Wakefield.  MA  01880:  William  Carlton  Dart, 
individually  and  doing  business  as,  Display 
Systems.  Inc.  and  Perpetuum  Inc..  with 
locations  at  2000  Martin  Avenue,  Santa 
Clara.  CA  950S0:  Robert  William  Haire.  Sr.. 
individually  and  doing  business  as.  Display 
Systems,  Inc.  2000  Martin  Avenue.  Santa 
Clara.  CA  95050  and  Exclusitrade.  Inc.  with 
locations  at  18  La  Vista  Verde  Rancho.  Palo 
Verdes.  CA  90Z74  and  2001  Artesia 
Boulevard.  Redondo  Beach.  CA  90278  and 
Lakeside  Office  Park.  No.  4  Wakefield.  MA 
01B80;  Raymond  Shields  Spitz.  Star  Route 
45E.  Spirit  Uke.  ID  83869. 

The  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
S  388.19  of  the  Export  Administration 
Regulations  (15  CFR  Parts  368-399) 
(1984))  (Regulations),  has  petitioned  the 
Hearing  Commissioner  for  an  order 
temporarily  denying  all  export  privileges 
to:  Josef  Kubicek,  individually  and  doing 
business  as  Exclusitrade,  Inc.  and  J.O.K., 
Inc..  with  ofTices  located  in  California 
and  Massachusetts;  William  Carlton 
Dart,  individually  and  doing  business  as 
Display  Systems,  Inc.  and  Perpetuum, 
Inc.,  both  of  Santa  Clara,  California: 
Robert  William  Haire,  Sr..  doing 
business  as  Exclusitrade,  Inc.  and 
Display  Systems,  Inc.;  and  Raymond 
Shields  Spitz,  of  Spirit  Lake.  Idaho. 

The  Department  states:  (1)  That,  from 
June  1983  to  February  1984.  Josef 
Kubicek.  William  Carlton  Dart.  Robert 
William  Haire,  Sr.,  and  Raymond 
Shields  Spitz  conspired  and  acted  in 
concert  to  export  U.S.-origin  equipment 
used  in  the  production,  manufacture  and 
construction  of  integrated  circuit  devices 
from  the  United  States  to 
Czechoslovakia  in  violation  of  the 
Regulations,  as  described  in  greater 
detail  in  (2)  through  (6);  (2)  that,  in  June 
1983,  in  furtherance  of  their  conspiracy. 
Kubicek  and  Haire.  doing  business  as 
Exclusitrade,  purchased  six  U.S.-origin 
Model  320A  and  320B  wafer  polishers 
having  limited  manufacturing 
capabilities;  (3)  that,  in  October  and 
November  1963,  Dart  and  Haire.  doing 
business  as  Display  Systems  Inc.,  and 
Kubicek,  doing  business  as  Exclusitrade 
and  J.O.K.,  Inc.,  contracted  for  two  of 
these  polishers  to  be  modified  so  as  to 
have  the  much  greater  manufacturing 
capabilities  of  the  U.S.  manufacturer's 
Model  3700  wafer  polishers, 
incorporating  the  condition  that  two 
more  polishers  would  be  similarly 
modified  upon  acceptance  by  the 
Czechoslovakian  purchaser  of  the  first 
two  polishers:  (4)  that,  after  learning 
that  the  Department,  which  reinstated 
the  validated  export  license  requirement 
for  Model  3700  wafer  polishers  in  June 
1981,  would  not  issue  a  validated  license 
for  the  export  of  such  equipment  to 


Czechoslovakia,  Kubicek.  et  al.. 
arranged  for  a  third  party  to  export  the 
two  modified  polishers  as  Model  320B 
polishers  under  general  license  G-DEST 
(the  second  two  modified  polishers  were 
to  be  exported  upon  the  successful 
export  and  acceptance  by  the  ^ 

Czechoslovakian  purchaser  of  the  first 
two  polishers);  (5)  that,  on  December  13. 
1983,  in  furtherance  of  the  conspiracy. 
Spitz  received  training  in  the  operation 
of  the  modified  polishers  to  facilitate  his 
installation  of  the  equipment  in 
Czechoslovakia;  and  (6)  that  the  first 
two  modified  polishers  were  seized  at 
Los  Angeles  International  Airport  on 
February  9. 1984  after  being  processed 
for  export  by  the  third  party  to 
Czechoslovakia  as  Model  320B  wafer 
polishers  under  general  license  G-DEST. 

The  Department  further  states  that  if 
believes  that  respondents  herein  may  in 
the  future  engage  in  a  similar  pattern  of 
conduct  contrary  to  the  Regulations, 
unless  appropriate  action  is  taken  to 
preclude  such  attempts. 

Based  on  the  showing  made  by  the 
Department,  I  find  that  an  order 
temporarily  denying  all  export  privileges 
to  respondents  is  required  in  the  public 
interest  to  facilitate  enforcement  of  the 
Export  Administration  Act  of  1979.  as 
amended  (50  U.S.C.  app.  2401-2420 
(1962)),  and  the  Regulations.' 

Anyone  who  is  now  or  may  in  the 
future  be  dealing  with  the  respondents 
or  anyone  who  is  now  or  may  be 
subsequently  named  as  a  related  party 
in  transactions  that  in  any  way  involve 
U.S.-origin  commodities  or  technical 
data  in  specifically  alerted  to  the 
provisions  set  forth  in  Paragraph  IV 
below. 

Accordingly,  it  is  hereby  ordered: 

I.  All  outstanding  validated  export 
licenses  in  which  any  respondent  or  any 
related  party  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Administration 
for  cancellation 

II.  The  respondents,  their  successors 
or  assignees,  officers,  partners, 
representatives  agents,  and  employees 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  or  that  are  otherwise 
subject  to  the  Regulations.  Without 


'The  authority  granted  by  the  Act  terminated 
March  30.  1964.  The  Regulations  have  been 
continued  in  effect  by  Executive  Order  12470.  49  FR 
13099.  April  3. 1964.  under  the  authority  of  the 
International  Emergency  Economic  Power*  Act  (SO 
fSC  1701-1706(1982)). 
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limiting  the  generality  of  the  foregoing, 
participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (a)  As  a  party  or  as  a 
representative  of  a  party  to  a  validated 
export  Ucense  application,  (b)  in 
preparing  or  filing  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  ex{>ort  license  or 
other  export  control  document  (d)  in 
carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  Such  denial  of  export  privileges 
shall  extend  not  only  to  the  respondents, 
but  also  to  their  agents  and  employees 
and  to  any  successors.  After  notice  and 
opportimity  for  comment,  such  denial 
may  also  be  made  applicable  to  any 
person,  firm,  corporation,  or  business 
organization  with  which  respondents 
are  now  or  hereafter  may  be  related  by 
a:^iliation,  ownership,  control,  position 
of  responsibility,  or  other  connection  in 
the  conduct  of  export  trade  or  related 
services. 

rv.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export 
Administration,  shall,  with  respect  to 
U.S.-origin  commodities  and  technical 
data,  do  any  of  the  following  acts, 
directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capagity.  on  behalf  of  or  in 
any  association  with  any  respondent  or 
any  related  party,  or  whereby  any 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for, 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by, 
to,  or  for  any  respondent  or  any  related 
party  denied  export  privileges;  or  (b) 
order,  buy,  receive,  use,  sell,  deliver. 


store,  dispose  of.  forward,  transport 
finance,  or  otherwise  service  or 
participate  in  any  export  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

V.  In  accordance  with  the  provisions 
of  9  386.19(b)  of  the  Regulations,  any 
respondent  or  any  related  party  may 
move  at  any  time  to  vacate  or  modify 
this  temporary  denial  order  by  filing 
with  the  Hearing  Commissioner, 
International  Trade  Administration,  U.S. 
Department  of  Conunerce.  Room  H6716 
14th  Street  and  Constitution  Avenue 
NW..  Washington.  D.C.  20230.  an 
appropriate  motion  for  relief  and  may 
also  request  an  oral  hearing  thereon, 
which,  if  requested,  shall  be  held  before 
the  Hearing  Commissioner  at  the 
earhest  convenient  ddte.  ' 

VI.  This  order  is  effective 
immediately.  It  remains  in  effect  until 
the  final  disposition  of  any 
administrative  proceedings  that  might 
be  initiated  against  the  respondents 
based  on  the  Department's  allegations 
recited  at  the  outset  of  this  Order.  A 
copy  of  this  Order  and  Parts  387  and  388 
of  the  Regulations  shall  be  served  upon 
each  respondent. 

Dated:  November  6, 1984. 
Thomas  W.  Hoya. 

Hearing  Commissioner. 

(FK  Doc.  M-S007B  FlUd  11-lS-a4:  •:4S  am) 
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[A-405-401] 

Carbon  Steel  Plate  From  Hnland; 
Postponement  of  Final  Antidumping 
Determination 

AOENCY:  International  Trade 
Administration.  Commerce.  / 

action:  Notice. 

summary:  This  notice  informs  the  public 
that  the  Department  of  Commerce  (the 
Department)  has  received  a  request  from 
counsel  for  the  respondent  in  this 
investigation  that  the  final 
determination  be  postponed,  as 
provided  for  in  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1673d(a)(2)(A);  and.  that 
we  have  determined  to  postpone  our 
final  determination  as  to  whether  sales 
of  carbon  steel  plate  from  Finland  have 
occurred  at  less  than  fair  value,  until  not 
later  than  December  7, 1984. 
EFFECTIVE  DATE:  November  16, 1964. 
FOR  FURTHER  INFORMATION  CONTACT 
Mary  Jenkins,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration. 
United  States  Department  of  Commerce. 


14th  Strtet  and  Constitution  Avenue 
N.W.,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION:  On 

March  8. 1984,  the  Department  of 
Commerce  published  notice  in  the 
Federal  Renter  (49  FR  9873]  that  it  was 
initiating  under  section  732(b)  of  the  Act 
(19  U.S.C.  1673a(b)),  an  antidumping 
investigation  to  determine  whether 
carbon  steel  plate  from  Finland  was 
being,  or  was  likely  to  be,  sold  at  less 
than  fair  value.  On  July  25, 1984.  we 
published  a  preliminary  determination 
of  sales  at  less  than  fair  value  with 
respect  to  this  merchandise  (49  FR 
29986).  The  notice  stated  that  if  these 
investigations  proceeded  normally  we 
would  make  our  final  determination  by 
October  2, 1984., 

On  August  6. 1964  counsel  for  the 
respondent  in  this  case,  Rautaruukki  Oy, 
requested  that  we  extend  the  period  for 
the  final  determination  until  December 
7, 1984, 135  days  after  the  date  of 
publication  of  the  preliminary 
determination,  in  accordance  with 
secUon  735(a)(2)(A)  of  the  Act.  SecUon 
735(a)(2)(A)  of  the  Act  provides  that  the 
Department  may  postpone  its  final 
determination  concerning  sales  at  less 
than  fair  value  until  not  later  than  135 
days  after  the  date  on  which  it 
published  notice  of  its  preliminary 
determination,  if  an  exporter  who 
accounts  for  a  significant  proportion  of 
the  merchandise  requests  an  extension 
after  an  affirmative  preliminary 
determination.  Rautaruukki  Oy  is 
qualified  to  make  such  a  request  since  it 
accounts  for  the  majority  of  exports  of 
the  merchandise  under  investigation.  If 
a  qualified  exporter  properly  requests 
an  extension  after  an  affirmative  ^ 
preliminary  determination,  the 
Department  is  required,  absent 
compelling  reasons,  to  grant  the  request 

Accordingly,  the  Department  will 
issue  a  final  determination  in  this  case 
not  later  than  December  7. 1984. 

This  notice'is  published  pursuant  to 
section  735(d)  of  the  Act. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  a4-3(ns«  FUmI  11-15-64: 1:45  *m| 
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(A-122-016] 

Antidumping  Duty  Order,  Choline 
Chloride  From  Canada 

AGENCY:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
action:  Notice. 
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summary:  In  separate  investigations 
concerning  choline  diloride  from 
Canada,  the  United  States  Department 
of  Commerce  (the  Department)  and  the 
United  States  International  Trade 
Commission  (the  ITC]  have  determined 
that  choline  chloride  from  Canada  is 
being  sold  at  less  than  fair  value  and 
that  sales  of  choline  chloride  from 
Canada  are  materially  injuring  a  United 
States  industry'.  Therefore,  based  on 
these  findings,  all  unliquidated  entries, 
or  warehouse  withdrawals,  for 
consumption  of  choline  chloride  bom 
Canada  made  on  or  after  April  30. 1984, 
the  date  on  which  the  Department 
published  its  "Preliminary 
Determination  of  Sales  At  Less  Than 
Fair  Value"  notice  in  the  Federal 
Register,  will  be  liable  for  the  possible 
assessment  of  antidumping  duties. 
Further,  a  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
such  entries,  and  withdrawals  from 
warehouse,  for  consumption  made  on  or 
after  the  date  of  publication  of  this 
antidumping  duty  order  in  the  Federal 

t^nCllVt  DATE  November  16, 1984. 
FOn  FURTMCR  INFOMMATION  CONTACT: 

David  Johnston.  Office  of  Investigations. 
International  Trade  Administration, 
United  States  Department  of  Commerce. 
14th  Street  and  Constitution  Avenue 
NW.,  Washington.  D.C.  20230;  telephone: 
(202)  377-2239. 

SUPM.EMCNTA1IY  INFOKMATION:  The 
merchandise  covered  by  this 
investigation  is  choline  chloride,  which 
is  currently  classifiable  under  item 
number  439.5055  of  the  Tariff  Schedules 
of  the  United  States  Annotated 
(TSUSAj. 

In  accordance  with  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1673b),  on  April  30, 1984.  the 
Department  published  its  preliminary 
determination  that  there  was  reasoli  to 
believe  or  suspect  that  choline  chloride 
from  Canada  was  being  sold  at  less  than 
fair  value  (49  PR  18344).  On  September 
18. 1984,  the  Department  published  its 
final  determination  that  these  imports 
were  being  sold  at  less  than  fair  value 
(49  PR  36532). 

On  October  29. 1964,  in  accordance 
with  section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d)).  the  ITC  notified  the 
Department  that  such  importations  are 
materially  injuring  a  United  States 
industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675).  the  Departinent 
directs  United  Stastes  Customs  officers 
to  assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 


1673e(a)(l)).  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
choline  chloride  from  Canada.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  choline 
chloride  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
April  30. 1984.  the  date  on  which  the 
Department  published  its  "Preliminary 
Determination  of  Sales  At  Less  Than 
Fair  Value"  notice  in  the  Federal 
Register. 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  Customs  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted-average 
antidumping  duty  margins  as  noted 
below: 

Manufacturers/Prodvcers/Exporters 
Weighted-Average  Margins  (%) 

All  Manufacturers/Producers/ 

Exporters — 9.73 

This  determination  constitutes  an 
antidumping  order  with  respect  to 
choline  chloride  from  Canada,  pursuant 
to  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  S  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48).  We  have 
deleted  from  the  Commerce  Regulations 
Annex  I  of  19  CFR  Part  353,  which  listed 
antidumping  findings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Office  of 
Information  Services.  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  {  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 
Alan  F.  Holmw. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  a4-3(n»  PIImI  11-IS-M:  B:4S  am) 
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National  Bureau  of  Standards 

{Docket  No.  41030-4130] 

Federal  Infonnation  Processing 
Standard  MInlmal  BASIC  (FIPS  PUB 
68);  Proposed  Interpretation  1; 
Reiquirements  and  Exception 
Reportlrig 

Correction 

In  FR  Doc.  84-28548,  beginning  on 
page  43578.  in  the  issue  of  Tuesday. 
October  30, 1984,  make  the  following 
corrections: 


1.  On  page  43578.  column  two.  under 
"Issues"  and  "1",  in  line  two,  "100" 
should  read  "110". 

■tUJNO  coot  1SSS-S1-II 


I  Docket  No.  40110-4110] 

Approval  of  Federal  Information 
Processing  StMidard  107.  Local  Area 
Networks:  Baaeband  Carrier  Senee 
Multiple  Acceea  With  Collision 
Detection  Accees  Method  and  Physical 
Layer  Specifications  and  Link  Layer 
Protocol 

Correction 

In  FR  Doc.  84-28664.  beginning  on 
page  4374a  in  the  Issue  of  Wednesday. 
October  31. 1984.  make  the  following 
correction. 

On  the  same  page,  column  three,  fifth 
paragraph,  third  line,  "(lELL)"  should 
read  "(IEEE)". 


[Docket  Na  4011-4111] 

Approval  of  Federal  Information 
Processing  Standard  8-5,  MetropoMtan 
Statistical  Areas  (Including  CMSAs. 
PMSAs,  and  NECMAs) 

Correction 

In  FR  Doc  84-28665,  beginning  on 
page  43739,  in  the  issue  of  Wednesday, 
October  31, 1984,  make  the  following 
corrections: 

1.  On  page  43739  column  one.  the 
docket  number  should  read  as  set  forth 
above. 

2.  On  the  same  page,  same  column, 
the  last  word  of  the  subject  heading 
should  read  as  set  forth  above. 

3.  On  the  same  page,  column  three, 
paragraph  numbered  "3.".  line  four,  the 
last  word  should  read  "(MSAs)".  and  on 
line  eleven,  add  the  word  "concept" 
after  the  word  "general". 

BtLLNMOOOE  1I0S-S1-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Southern 
Pacific  Transportation  Company  From 
Objection  of  the  Callfomla  Coastal 
Commission  to  Proposed  Sant»Ynez 
River  Bridge  RehabHttation  Project; 
Appeal 

aocncy:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

ACTION:  Notice  of  Appeal. 


/ 
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summary:  On  October  24. 1984, 
Southern  I^cific  Transportation 
Company  (SI^C)  appealed  to  the 
Secretary  of  Commerce  (Secretary)  an 
objection  by  the  California  Coastal 
Commission  (CCC)  to  SPTC's 
certification  that  its  proposed  Santa 
Ynez  Bridge  Rehabilitation  Project, 
requiring  permits  from  the  Army  Corps 
of  Engineers  and  the  Air  Force,  is 
consistent  with  the  California  Coastal 
Management  Program.  This  appeal  has 
been  filed  pursuant  to  subparagraph  (A) 
of  section  307(c)(3)  of  the  Coastal  Zone 
Management  Act  of  1972.  (CZMA)  as 
amended.  16  U.S.C.  1456(c)(3)(A). 

Interested  persons  are  advised  that 
they  may  submit  comments  to  the 
Secretary  on  the  issues  raised  by  the 
parties  to  this  appeal  within  30  days 
from  the  date  of  this  notice.  Such 
comments  should  be  sent  to  Robert  ). 
McManus.  General  Counsel.  National 
Oceanic  and  Atmospheric 
Administration.  Room  5814. 14th  Street 
and  Constitution  Avenue  NW., 
Washington,  D.C.  20230.  Copies  of 
comments  should  also  be  sent  to  the 
following  persons: 

1.  Ms.  Mary  Hudson,  Staff  Attorney, 
California  Coastal  Commission,  631 
Howard  Sti^et.  4th  Floor,  San 
Francisco,  CA  94105 

2.  Mr.  Dick  Clark,  Regulatory  Branch. 
Department  of  the  Army.  Los  Angeles 
District  Corps  of  Engineers. 
Construction-Operations  Division,  300 
N.  Los  Angeles  Street.  Los  Angeles, 
CA  90012 

3.  Mr.  Allen  Naydol,  4392  AEROSG- 
DED,  Vanderberg  Air  Force  Base,  CA 
93437 

4.  David  W.  Long.  Southern  Pacific 
Transportation  Corporation,  Southern 
Pacific  Building,  One  Market  Plaza, 
San  Francisco.  CA  94105. 
Comments  should  address  whether 

SPTC's  proposed  bridge  rehabilitation 
project  complies  with  the  regulatory 
criteria,  as  set  forth  at  15  CFR  930.121 
and  930.122.  to  be  considered  by  the 
Secretary  in  deciding  this  appeal. 

Access  to  SITC's  notice  of  appeal  and 
accompanying  public  information  is 
available  to  the  public  at  the  following 
State  and  Federal  offices  during  normal 
business  hours: 

1.  California  Coastal  Commission.  631 
Howard  Street,  4th  Floor,  San 
Francisco,  CA  94105 

2.  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce,  Room  270.  Page  1  Building, 
2001  Wisconsin  Avenue,  NW., 
Washington,  D.C.  20235 

3.  Department  of  the  Army,  Los  Angeles 
District  Corps  of  Engineers, 


Construction-Operations  Division,  300 
N.  Los  Angeles  Street  Los  Angeles. 
CA  90012. 
FOR  FURTHER  INFORMATION  CONTACT 

David  P.  Drake.  Attorney  Advisor. 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services  (202-254-7512). 
SUPPLEMENTARY  INRORMATION:  SPTC 
has  proposed  to  rehabilitate  its  existing 
railroad  bridge  across  the  mouth  of  the 
Santa  Ynez  River  near  Surf.  California. 
The  project  calls  for  excavation  of  the 
river  bed  and  relocation  of  the  bridge. 
SPTC  has  prepared  an  Environmental 
Assessment  and  a  mitigation  plan  to 
offset  project  impacts. 

In  July  1984.  SPTC  submitted  a 
certification  to  the  CCC  stating  that  the 
proposed  activity  complied  with  the 
approved  California  Coastal 
Management  Program  and  that  it  would 
be  conducted  in  a  manner  consistent 
with  the  program.  The  CCC  objected  to 
the  consistency  certification  on  the 
grounds  that:  (1)  The  project  will  alter 
flow  of  the  river,  which  in  turn  may  have 
an  adverse  effect  on  the  estuary  habitat: 
(2)  the  proposed  excavation  is 
inconsistent  with  the  estuary  fill  and 
dredge  provisions  of  the  California 
Coastal  Act  (section  30233);  and  (3)  the 
project  will  interfere  with  the  public's 
right  to  access  to  the  ocean  during  the 
period  of  construction  (sections  30211 
and  30212). 

SPTC  appealed  this  objection  to  the 
Secretary  on  the  grounds  that  SPTCs 
bridge  rehabilitation  project  is 
"consistent  with  the  objective  of  [the 
CZMA]"  and  "necessary  in  the  Interest 
of  national  security."  16  U.S.C 
1456(c)(3)(A).  The  Secretary  may  sustain 
SPTC's  appeal  on  either  of  these  two 
grounds.  To  sustain  the  appeal  on  the 
first  ground,  the  regulatory  criteria  set 
forth  at  15  CFR  930,121  must  be  met:  (a) 
The  activity  furthers  one  or  more  of  the 
competing  national  objectives  or 
purposes  contained  in  sections  302  and 
303  of  the  CZMA;  (b)  when  performed 
separately  or  when  its  cumulative 
effects  are  considered,  the  activity  will 
not  cause  adverse  effects  on  the  natural 
resources  of  the  coastal  zone  substantial 
enough  to  outweigh  its  contribution  to 
the  national  interest;  (c)  the  activity  will 
not  violate  any  requirements  of  the 
Clean  Air  Act,  as  amended,  or  the  Clean 
Water  Act,  as  amended;  and  (d)  there  is 
no  reasonable  alternative  available 
which  would  permit  the  activity  to  be 
conducted  in  a  manner  consistent  with 
the  state  management  program.  To  meet 
the  second  ground,  the  Secretary  must 
find  that  a  national  defense  or  other 
national  security  interest  would  be 
significantly  impaired  if  the  activity 
were  not  permitted  to  go  forward  as 
proposed. 


If  the  Secretary  does  not  find  that  the 
activity  meets  either  of  these  two 
grounds,  the  Federal  agency  shall  not 
approve  the  activity. 

(Federal  Domestic  AssisUnce  Catalog  No. 
11.419  Coastal  Zone  Management 
Administration) 

Dated:  November  7, 1964. 
Roliert  |.  McManus. 

General  Counsel,  National  Oceanic  and 
Atmospheric  Administration. 

|FK  Doc.  M-3010Z  Filed  11-lS-M:  •.-4S  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  Restraint  Level 
for  Certain  Man-Made  Fiber  TextMe 
Products  Produced  or  Manufactured  In 
Brazil  t 

November  13, 1984. 

The  Chairman  of  the  Committee  tor 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
19. 1984.  For  further  information  contact 
James  Nader.  International  Trade 
Specialist  (202)  377-4212. 

Background 

A  CITA  directive  dated  March  28, 
1984  (FR  13064)  established  restraint 
limits  for  certain  specific  categories  of 
cotton  and  man-made  fiber  textiles  and 
textile  porducts,  including  Category  814 
(other  woven  fabric,  n.e.s.),  produced  or 
manufactured  in  Brazil  and  exported 
during  the  agreement  year  which  began 
in  April  1, 1984  and  extends  through 
March  31, 1985.  The  Governments  of  the 
United  States  and  the  Federative 
Republic  of  Brazil  have  agreed  to  amend 
further  their  Bilateral  Cotton  and  Man- 
Made  Fiber  Textile  Agreement  of  March 
31, 1982,  as  amended,  to  increase  the 
designated  consultation  level  for 
Category  614  from  3,000,000  square 
yards  to  4,000,000  square  yards  for 
goods  exported  during  the  current 
agreement  year  which  began  on  April  1. 
1984.  The  letter  to  the  Commissioner  of 
Customs  which  follows  this  notice 
amends  the  March  28, 1984  directive  to 
increase  this  level. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  3a  1983 
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(48  PR.  57584).  April  4. 1984  (49  PR 

13397).  June  28, 1984  (49  FR  26622).  and 

July  16, 1984  (49  FR  28754). 

Ronald  I.  Levin. 

Acting  Chainnan,  Committee  for  the 

Implementation  of  Textile  Agreements. 

November  13. 1984. 

Comniiltoe  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
March  28, 1984.  which  established  import 
restraint  limits  for  certain  categories  of 
cotton  and  man-made  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Brazil  and  exported  during  the  twelve-month 
period  which  began  on  April  1. 1984. 

Effective  on  November  19. 1984,  the 
directive  of  March  28, 1984  is  hereby 
amended  to  include  an  adjusted  restraint 
level  of  4.000.000  square  yards  '  for  man- 
made  fiber  textile  products  in  Category  614. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553. 

Sincerely, 

Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

|FR  Doc  M-amei  Piled  11-1S-S4:  S:4B  am] 
■LUNQ  COOC  MW-CMMI 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Privacy  Act  of  1974;  Notice  of 
Modification  to  Systems  of  Records 
and  New  Routine  Use 

AOENCY:  Commodity  Futures  Trading 

Commission. 

AcnoN:  New  Systems  Notice  of 

intended  modincations  to  existing   ' 

systems  of  records  and  of  new  routine 

use. 

SUMMAMY:  The  Commodity  Futures 
Trading  Commission  is  intending  to 
modify  two  existing  systems  of  records 
lo  include  materials  submitted  by  two 
new  categories  of  registrants — leverage 
transaction  merchants  and  their 
associated  persons— or  obtained  by  the 
Commission  as  a  result  of  processing 
such  persons  for  registration.  In  addition 
the  two  systems  are  being  modified  to 
reflect  the  plaimed  assumption  of 
certain  registration  functions,  including 
the  maintenance  of  Commission 
registration  records,  by  the  National 
Futures  Association.  The  Commission  is 
also  proposing  a  routine  use  to  allow  the 


disclosure  of  information  concerning 
guaranteed  introducing  brokers  to  the 
guaranteeing  futures  commission 
merchants. 

EFFECnVf  date:  December  31, 1984,  or 
such  earlier  date  as  the  Commission 
may  announce  by  appropriate  notice  in 
connection  with  the  transfer  of  functions 
to  the  National  Futures  Association 
unless,  with  respect  to  the  new  routine 
use,  any  comments  received  by  the 
Commission  would  result  in  a  different 
determination. 

AOOftESS:  Comments  should  be 
addressed  to  Commodity  Futures 
Trading  Commission.  2033  K  Street.  NW. 
Washington.  D.C.  20581;  Attention: 
Secretariat. 

FON  RMTHER  mFORMATKMI  CONTACT: 
Linda  Kurjan,  Special  Counsel,  Division 
of  Trading  and  Markets.  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW.  Washington.  D.C.  20581; 
telephone  (202)  254-8955. 
SUPPt-EMENTARY  INFORMATION: 

introduction 

Following  the  directives  of  the  Privacy 
Act  of  1974.  the  Commodity  Futures 
Trading  Commission  currently 
maintains  two  systems  of  Commission 
records  related  to  the  registration  of 
persons  engaging  in  certain  types  of 
commodity-related  activities:  CFTC-12 
(Fitness  Investigations)  and  CFTC-20 
(Registration  of  Futures  Commission 
Merchants,  Floor  Brokers,  Associated 
Persons,  Commodity  Trading  Advisors, 
Commodity  Pool  Operators  and 
Introducing  Brokers).  On  November  9. 
1984,  the  Commission  submitted  a  New 
Systems  Report  concerning 
modifications  to  these  systems  to  the 
Director  of  the  Office  of  Management 
and  Budget,  the  President  of  the  Senate 
and  the  Speaker  of  the  Mouse  of 
Representatives. 

As  currently  set  forth,  these  two 
systems  contain  Registration  Forms  7-R. 
8-R  and  8-S.  related  supplements  and 
schedules.  Forms  3-R  and  8-T. 
fingerprint  cards,  correspondence,  and 
reports  reflecting  information  developed 
from  various  sources  relating  to  the 
registration  and  fitness  of  applicants, 
registrants  and  persons  afHliated  with 
futures  commission  merchants  (FCMs). 
introducing  brokers  (IBs),  commodity 
pool  operators  (CPOs)  and  commodity 
trading  advisors  (CTAs). '  The 
Commission  now  intends  to  modify 
CFTC-12  and  CFTC-20  to  reflect  (1)  the 
creation  of  two  new  classes  of 
registrants,  leverage  transaction 
merchants  (LTMs)  and  associated 


'  The  level  hat  not  been  adjusted  to  account  for 
any  imports  exported  after  March  31. 19B4. 


>  See  48  FR  31446  (July  8.  1963)  and  46  FR  44102 
(September  27. 1964). 


persons  (APs)  of  LTMs,  and  (2)  the 
planned  transfer  to  the  National  Futures 
Association  (NFA)  of  certain 
registration  functions,  including  the 
maintenance  of  Commission  records, 
with  respect  to  FCMs.  CPOs.  CTAs  and 
their  respective  APs.  In  addition  the 
Commission  is  proposing  as  a  routine 
use  the  disclosure  of  information  in  each 
system  to  any  FCM  with  whom  an 
applicant  or  registered  IB  has  entered  or 
plans  to  enter  a  guarantee  agreement 
under  Commission  regulations. 

LTMs  and  Their  APs 

On  February  13. 1984.  the  Commission 
published  in  the  Federal  Register 
amendments  to  its  regulations  which, 
among  other  things,  established  a 
requirement  that  leverage  transaction 
merchants  and  their  associated  persons 
register  with  the  Commission  in  order  to 
engage  in  leverage  transaction 
activities.*  The  Commission  took  that 
action  pursuant  to  the  authority 
contained  in  sections  8a(5)  and  19  of  the 
Commodity  Exchange  Act  as  amended 
by  the  Futures  Trading  Act  of  1982.*  The 
registration  procedures,  which  became 
effective  on  April  13. 1984.  were 
patterned  after  those  applicable  to 
FCMs.  CPOs.  CTAs,  IBs  and  their  APs. 
For  example.  LTMs  must  submit  Form  7- 
R  (and  Form  6-R  for  each  principal  of 
the  firm)  as  do  FCMs.  IBs.  CPOs.  and 
CTAs.  Similarly.  APs  of  LTMsjnust 
submit  Form  8-R  as  now  done  by  other 
APs.  The  Commission's  rules  on 
fingerprinting  also  apply.  Thus  the  new 
regulations  have  not  changed  the  kind  of 
information  collected  but  merely  enlarge 
the  categories  of  persons  submitting  the 
information.  The  Commission's 
description  of  CFTC-12  and  CFTC-20 
has  been  revised  to  incorporate  the 
regulatory  additions. 

NFA's  Role 

On  September  28, 1984.  the 
Commission  issued  an  Order  pursuant 
to  Section  8a(10)  of  the  Act  authorizing 
NFA  to  assume,  no  later  than  December 
31. 1984.  the  responsibility  for 
performing  certain  portions  of  the 
Commission's  registration  functions 
applicable  to  FCMs,  CPOs,  CTAs  and 
their  APs.  Specifically  NFA  is 
authorized  to  process  and.  as 
appropriate,  grant  applications  for  initial 
and  renewed  registration  of  those 
persons  and  to  issue  temporary  licenses 
to  eligible  APs.  The  Commission  had 
previously  authorized  NFA  to  perform 
such  functions  with  respect  to  IBs  and 
their  APs.*  In  the  September  28  Order. 

'49FRM9e. 

*  7  U.S.C.  12a  (S)  and  23  (1982). 
*48  FR  351S8  (August  3. 1963)  and  49  FR  8226 
(March  5. 1964).  effective  May  31. 1964. 
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which  was  published  in  the  Federal 
Register  on  October  9. 1984,  the 
Commission  also  designated  NFA  as  the 
Commission's  o^icial  custodian  of  the 
registration  records  which  NFA  must 
maintain  in  connection  with  its 
performance  of  the  Commission's 
registration  functions.* 

On  July  8. 1983,  the  Commission 
published  a  revised  description  of  its 
two  systems  of  registration  records  to 
reflect,  among  other  things,  the  fact  that 
NFA  would  be  maintaining  the 
registration  records  petaining  to  IBs  and 
their  APs.*  As  a  consequence  of  the 
Conunission's  recent  determination  to 
transfer  registration  functions  for 
additional  categories  of  registrants  to 
NFA.  the  Commission  has  now  further 
modified  its  description  of  CFTC-12  and 
CFTC-20  provide  for  both  NFA's 
expanded  role  and  the  attendant  change 
in  location  of  the  records. 

Routine  Use 

In  addition  to  modifying  CFTC-12  and 
CFTC-20.  the  Commission  is  proposing 
to  provide  for  an  additional  routine  use 
that  will  apply  solely  to  limited  portions 
of  these  two  systems  of  records.' The 
routine  use  would  permit  the  disclosure 
of  any  information  contained  in  CFTC- 
12  and  CFTC-20  pertaining  to  an 
applicant  or  register  IB  to  any  FCM  with 
whom  the  IB  has  entered  or  plans  to 
enter  a  guarantee  agreement  in 
accordance  with  Commission  regulation 
1.10  (17  CFR  1.10).  The  purpose  behind 
this  proposal  relates  to  the 
responsibility  a  guaranteeing  FCM 
assumes  for  the  IBs  financial 
obligations  and  the  protection  of  the  IB's 
customers.  It  is  analogous  to  the  purpose 
supporting  the  existing  routine  use  of 
registration  information,  which  permits 
disclosure  to  a  person  (FCM,  IB,  COP. 
CTA  or  LTM)  with  whom  an  applicant 
or  registrant  is  or  plans  to  be  affiliated 
as  an  associated  person  or  principal.  As 
with  the  "employer  routine  use."  the 
"guarantor-FCM  routine  use"  will 
facilitate  the  disclosure  of  nonpublic 
information  that  can  assist  the  FCMs  in 


•4eFR39S93. 

•48  FR  31466. 

*  Wliile  a  principal  purpose  of  the  Privacy  Act  it 
to  restrict  the  unauthorized  dissemination  of 
personal  information  concerning  an  individual,  It 
does  authorize  the  disclosure  of  records  relating  to 
individuals  if  st>ch  disclosure  is  made  pursuant  to  a 
"routine  use"  which  has  t>een  adopted  by  the 
affected  agency.  5  U.S.C.  522a(b)(3).  The 
Commission  has  already  established  eight  routine 
uses  that  apply  to  all  of  its  systems  of  records. 
These  eight  were  set  forth  most  recently  at  47  FR 
437S9.  43760-61  (October  4. 1962).  with  one 
amendment  published  subsequently  at  47  FR  44830, 
44631  (October  12. 1982).  In  addition,  the 
Commission  has  also  adopted  one  routine  uae  solely 
applicable  to  the  two  systems  of  registration 
records.  48  FR  44102  (September  27. 1983). 


monitoring  the  caliber  of  persona 
engaging  in  activities  as  IBs  and  for 
which  the  FCMs  are  guaranteeing 
compliance  with  the  Act  and  regulations 
thereunder. 

The  Commission  notes  that  the 
protections  of  the  Privacy  Act  address 
information  about  individuals  which,  as 
indicated  in  guidelines  issued  by  the 
O^ice  of  Management  and  Budget  in 
personal  (and  not  entrepreneurial)  in 
nature.*  Accordingly,  the  Commission 
beUeves  that  it  is  not  required  to  adopt 
this  disclosure  policy  as  a  formal  routine 
use.  since  with  respect  to  those  IBs  that 
are  sole  proprietors  (individuals),  the 
information  collected  pertains  to  the  IBs 
in  an  entrepreneurial  role.  Nevertheless, 
in  the  interest  of  providing  notice  to  IB 
applicants  and  registrants  that  such 
information  contained  in  their 
registration  records  may  be  disclosed 
without  their  specific  consent  to  FCMs 
by  which  they  are  or  may  be 
guaranteed,  the  Commission  is 
publishing  this  additional  routine  use  as 
part  of  the  revised  description  of  CFTC- 
12  and  CFTC-20. 

Description  of  Systenu  of  Records 

CFTC-12 

SVariMNAMC: 

Fitness  Investigations. 

SYSTEM  LOCATKHC 

Division  of  Trading  and  Markets.  2033 
K  Street.  NW..  Washington  D.C.  20581. 
Limited  records  are  located  in  the 
Chicago  regional  office,  233  South 
Wacker  Drive,  46th  Floor.  Chicago. 
Illinois  60606.  Limited  records  on  futures 
commission  merchants,  introducing 
brokers,  commodity  pool  operators, 
commodity  trading  advisors  and  their 
respective  associted  persons  and 
principals  are  also  located  at  the  offices 
of  the  National  Futures  Association 
(NFA),  200  West  Madison  Street,  Suite 
1600,  Chicago.  Illinois  60660. 

CATEOomas  of  individuals  covekso  by  the 


Persons  who  have  applied  or  who 
may  apply  to  the  Commission  or  NFA. 
as  applicable,  for  registration  as  floor 
brokers  or  as  associated  persons,  and 
principals  (as  defined  in  17  CFR  3.1)  of 
futures  commission  merchants. 
introducing  brokers,  commodity  pool 
operators,  commodity  trading  advisors 
and  leverage  transaction  merchants.        v 

CATEOOMIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  pertaining  to  the  fitness  of 
the  above-described  individuals  to 
engage  in  business  subject  to  the 


•See  40  FR  28048.  28051  (July  0. 1975). 


Commission's  jurisdiction.  The  system 
includes  copies  of  applications  (Forms 
7-R.  8-R.  and  8-S).  biographical 
supplements  (Form  8-*),  other  forms 
(Forms  8-T  and  3-R),  supplementary 
attachments,  fingerprint  cards, 
correspondence,  reports  and 
memoranda  reflecting  information 
developed  from  various  sources  outside 
the  agency  and  NFA.  In  addition,  the 
system  contains  records  of  each  CFTC 
fitness  investigation. 

AUTHORTTY  FOR  MAMTENANCa  OF  THE 


Sections  4f(l).  4k(4).  4k(S).  4n(l).  8a(l)- 
(5).  8a(10)  and  19  of  the  Commodity 
Exchange  Act  as  amended.  7  LI.S.C. 
6f(l).  6k(4).  6k(5),  8n(l).  12a(l)-{5). 
12a(10)  and  23  (1982). 


ROUTINE  USEE  OF 
THE8YSTBN, 
USERS  ANO  THE 


OF  SUCH  USES: 


The  routine  uses  applicable  to  all  of 
the  Commission's  systems  of  records. 
including  this  system,  were  set  forth 
imder  the  caption,  "General  Statement 
of  Routine  Uses."  in  47  FR  43759.  43760- 
61  (October  4. 1982).  and  subsequently 
modified  in  47  FR  44830,  44831  (October 
12. 1982).  In  addition,  information 
contained  in  this  system  of  records  may 
be  disclosed  by  the  Commission  as 
follows: 

1.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
any  person  with  whom  an  applicant  or 
registrant  is  or  plans  to  be  associated  as 
an  associated  person  or  affiliated  as  a 
principal. 

2.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
any  registered  futures  commission 
merchant  with  whom  an  applicant  or 
registered  introducing  broker  has  or 
plans  to  enter  a  guarantee  agreement  in 
accordance  with  Commission  regulation 
1.10  (17  CFR  1.10). 

NFA  may  disclose  information 
contained  in  those  portions  of  this 
system  of  records  maintained  by  FNA. 
but  any  such  disclosure  must  be  made  in 
accordance  with  Commission-approved 
NFA  rules  and  under  circumstances 
authorized  by  the  Commission  as 
consistent  with  Commission's 
regulations  and  routine  uses.  The 
currently  authorized  circumstances  are 
set  forth  in  the  Commission's  September 
28. 1984  Order  authorizing  NFA  to 
perform  certain  Commission  registration 
functions  including  the  maintenance  of 
Commission  records  and  are  published 
at  49  FR  39593.  39596  (October  9. 1984). 
except  that  Item  2b  therein  is  hereby 
modified  to  eliminate  the  requirement  of 
specific  consent  by  the  applicant  or 
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registered  mtrodncHig  broker  to 
diadosure  in  the  drciimatance  described 
by  that  it 


OtSrOSINO  or  MKOOD*  M  TNI  SYSmC 
STOMAOC: 

Paper  records  in  file  folders,  computer 
memory,  computer  printouts,  index 
cards,  microfiche. 

UIMKWAnUTV: 

By  the  name  of  the  individual  or  firm, 
or  by  assigned  identification  number. 
Where  applicable,  the  Commission's 
compvter  cross-indexes  the  individual's 
file  to  the  name  of  the  levera^ 
transaction  merchant  with  whom  the 
individual  is  associated  or  afflhated. 


General  office  security  measures 
incloding  secured  rooms  or  premises 
and.  in  appropriate  cases,  lockable  files 
cabinets  with  access  limited  to  persons 
whose  official  duties  require  access. 


Applicatioos.  bii^raphical 
supplements,  other  forms,  related 
documents  and  correspondence  are 
maintained  on  the  CFTC's  or  NFA's 
premises,  as  appUcable,  for  three  years 
after  the  individual's  registration(s).  or 
that  of  the  firm(8]  with  which  the 
individual  is  associated  as  an 
associated  person  or  affiliated  as  a 
principal,  becomes  inactive.  Records  are 
then  stored  at  an  appropriate  site  for  an 
additional  seven  years  before  being 
destroyed:  CTTC-held  records  are  stored 
in  the  Federal  Records  Center,  and  NFA- 
held  records  are  to  be  stored  either  on 
NFA's  premises  or  in  appropriate 
fireproof  off-site  facilties. 

Computer  records  are  maintained 
pennanently  on  the  CFTCs  or  NFA's 
premises,  as  applicable,  and  are 
updated  periodically  as  long  as  the 
individual  remains  pending  for 
registration,  registered  in  any  capacity, 
or  affihated  with  any  registrant  as  a 
principal.  Computer  records  on  persons 
who  may  apply  may  be  maintained 
indefinitely.  Microfiche  records,  when 
produced,  are  maintained  pennanently 
on  the  CFTCs  or  NFA's  premises. 


Assistant  Director.  Registration  Unit, 
Division  of  Trading  and  Markets,  at  the 
Commission's  principal  office,  and 
Chief,  Registration  Branch,  in  the 
Commission's  Chicago  regional  office,  or 
their  designees. 

For  records  held  by  NFA:  Director  of 
Registration,  National  Futures 
Association,  200  West  Madison  Street. 


Suite  1600,  Chicago,  Illinois  60606.  or  his 
designee. 

NOmCATMN  MIOCCOUIIt: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themselves  in 
this  system  of  records,  or  contesting  the 
content  of  records  about  themselves, 
should  address  written  inquiries  to  the 
FOi  Privacy  and  Sunshine  Acts 
Compliance  Staff.  Commodity  Futiires 
Trading  Commission.  2033  K  Street 
NW..  Washington.  D.C  20581:  telephone 
(202)  254-3382. 

RccoiiD  sounci  CATEaomes: 

The  individual  or  firm  on  whom  the 
record  is  maintained:  the  individual's 
employer  federal,  state  and  local 
regulatory  and  law  enforcement 
agencies:  commodities  and  securities 
exchanges.  National  Futures 
Association  and  National  Association  of 
Securities  Dealers:  and  other 
miscellaneous  sources.  Computer 
records  are  prepared  from  the  forms, 
supplements,  attachments  and  related 
documents  submitted  to  the  Commission 
or  NFA  and  from  information  developed 
during  the  fitness  inquiry. 

CFTC-20 

SYSTEM  NAME: 

Registration  of  Floor  Brokers,  Futures 
Commission  Merchants,  Introducing 
Brokers,  Commodity  Trading  Advisors. 
Commodity  Pool  Operators,  Leverage 
Transaction  Merchants,  and  Associated 
Persons. 

SYSTEM  location: 

For  floor  brokers,  leverage  transaction 
merchants  and  their  associated  persons: 
Chicago  office  (primary  files);  all  other 
CFTC  offices  have  summary  information 
(microfiche  records).  The  Commission 
maintains  offices  in  the  following 
locations: 

2033  K  Street  NW..  Washington.  D.C 

20581: 
2000  L  Street  NW..  Washingtoa  D.C. 

20581: 
233  South  Wacker  Drive.  46th  Floor. 

Chicago.  Illinois  60606: 
One  World  Trade  Center,  Suite  4747, 

New  York,  New  York  10004: 
4901  Main  Street  Room  400,  Kansas 

City.  Missouri  64112: 
510  Grain  Exchange  Building. 

Minneapolis,  Minnesota  55415;  and 
10850  Wilshire  Boulevard,  Suite  370.  Los 

Angeles,  California  90024. 

For  all  other  categories  of  registrants: 
National  Futures  Association  (NFA),  200 
West  Madison  Street,  Suite  1600, 
Chicago,  lUinois  60606. 


CATEOOtMS  OP  MOHnOUALS  COyaWEO  ev  THE 

system: 

Persons  who  have  applied  to  the 
CFTC  or  NFA,  as  applicable  by  CFTC 
regulations,  for  registration  as  floor 
brokers  or  as  associated  persons,  and 
principals  (as  defined  in  17  CFR  3.1)  of 
futures  commission  merchants, 
introducing  brokers,  commodity  trading 
advisors,  commodity  pool  operators,  and 
leverage  transaction  merchants. 


CATEOOmES  OP 


IN  TME  SVCTEM: 


Information  pertainting  to  the 
registration  and  fitness  of  the  above- 
described  individuals  to  engage  in 
business  subject  to  the  Commission's 
jurisdiction.  The  system  includes 
applications  for  registration  (Forms  7-R. 
&-R  and  &-S]  and  biographical 
supplements  (Form  8-R):  schedules  and 
supplementary  attachments  to  those 
Forms;  fingerprint  cards;  notices  of 
termination  (Form  8-T):  supplemental 
statements  (Form  3-R):  correspondence 
relating  to  registration  between  the 
CFTC  or  NFA  and  the  applicant, 
registrant  or  principal:  and  reports 
reflecting  information  developed  from 
sources  outside  the  CFTC  or  NFA  and 
related  to  fitness  for  registration  or 
affiliation. 

..    Computerized  systems,  consisting 
primarily  of  information  taken  from  the 
registration  forms,  are  maintained  by 
the  CFTC's  Chicago  regional  office  and 
NFA  for  their  respective  categories. 
Computer  records  include  the  name, 
date  and  place  of  birth,  social  security 
number  (optional),  exchange 
membership  (floor  brokers  only),  firm 
affiliation,  and  the  residence  or  business 
address,  or  both,  of  each  associated 
person,  floor  broker,  and  principal. 
Computer  records  also  include 
information  relating  to  name,  trade 
name,  principal  office  address,  records 
address,  names  of  principals  and  branch 
managers  of  futures  commission 
merchants,  intn}ducing  brokers, 
commodity  pool  operators,  commodity 
trading  advbors,  and  leverage 
transaction  merchants;  names  of 
advisory  services  for  commodity  trading 
advisors:  and  names  of  pools  for 
commodity  pool  operators. 

Directories  and  microfiche  records, 
when  produced,  list  the  name,  business 
address,  and  exchange  membership 
affiliation  of  all  registered  floor  brokers 
and  the  name  and  firm  affiliation  of  all 
associated  persons  and  principals. 
These  directories  and  microfiche 
records,  as  well  as  registration  forms 
and  biographical  supplements,  except 
for  any  confidential  information  on 
supplementary  attachments  to  the 
forms,  are  publicly  available  to  any 
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person  for  disclosure,  inspection  and 
copying.  Auxiliary  records,  such  as  card 
indices  which  summarize  information 
contained  in  this  system  regarding  each 
associated  person,  floor  broker  and 
principal,  may  also  be  maintained. 

AUTtMMVnr  PON  MAMTINAMCI  OP  TM 


POUCm  AND  PNACnCaa  PON  tTONMO, 
NKTWIVMO,  ACCnaMN,  HaTANNNO,  AND 

oMPoaNM  OP  NacoNoa  at  THB  avariM: 
aroNAoa: 

Paper  records  in  file  folders,  computer 
memory,  computer  printouts,  index 
cards,  microfiche. 


Section  4fCl).  4k(4).  4k(5),  4n(l),  8a(l). 
8a(5).  8a(10)  and  19  of  the  Commodity 
Exchange  Act  as  amended,  7  U.S.C 
ef(l),  6k(4).  6k(5).  6n(l),  12a(l),  12a(5), 
12a  (10)  and  23  (1982). 

NOUTWIE  UaCS  OP  RBCOND*  MAIMTAINEO  M 
TME  SYVTEM.  WtCUIDINO  CATEQONIES  OP 
UEENE  ANO  THE  PURPOSES  OP  aUCH  UEES: 

The  routine  uses  applicable  to  all  of 
the  Commission's  systems  of  records, 
including  this  system,  were  set  forth 
under  the  caption,  "General  Statement 
of  Routine  Uses,"  in  47  43759,  43759, 
43760-61  (October  4. 1982).  and 
subsequently  modified  in  47  FR  44830, 
44831  (October  12, 1982).  In  addition, 
information  contained  in  this  system  of 
records  may  be  disclosed  by  the 
Commission  as  follows: 

1.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
any  person  with  whom  an  applicant  or 
registrant  is  or  plans  to  be  associated  as 
an  associated  person  or  affiliated  as  a 
principal. 

2.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
any  registered  futures  commission 
merchant  with  whom  an  applicant  or 
registered  introducing  broker  has  or 
plan  to  enter  a  guarantee  agreement  in 
accordance  with  Commission  regulation 
1.10  (17  CFR  1.10). 

NFA  may  disclose  information 
contained  in  those  portions  of  this 
system  of  records  maintained  by  NFA. 
but  any  such  disclosure  must  be  made  in 
accordance  with  Commission-approved 
NFA  rules  and  under  circumstances 
authorized  by  the  Commission  as 
consistent  with  the  Commission's 
regulations  and  routine  uses.  The 
currently  authorized  circumstances  are 
set  forth  in  the  Commission's  September 
28, 1984  Order  authorizing  NFA  to 
perform  certain  Commission  registration 
functions  including  the  maintenance  of 
Commission  records  and  are  published 
at  49  FR  39593,  38596  (October  9, 1984), 
except  that  Item  2b  therein  is  hereby 
modified  to  eliminate  the  requirement  of 
specific  consent  by  the  applicant  or 
registered  introducing  broker  to 
disclosure  in  the  circumstance  described 
in  that  item. 


By  the  name  of  the  individual  or  firm, 
or  by  assigned  identification  number. 
Where  applicable,  the  computers  cross- 
index  the  individual's  primary 
registration  file  to  the  name  of  futures 
commission  merchant  introducing 
broker,  commodity  trading  advisor, 
commodity  pool  operator  or  leverage 
transaction  merchant  with  whom  the 
individual  is  associated  or  affiliated. 

BAPEQUAROa: 

General  office  security  measures 
including  secured  rooms  or  premises 
and,  in  appropriate  cases,  lockable  file 
cabinets,  with  access  limited  to  those 
whose  official  duties  require  access. 

RETENTION  AND  DiaPOaAl: 

Applications,  biographical 
supplements,  other  forms,  related 
documents  and  correspondence  are 
maintained  on  the  CFTC's  or  NFA's 
premises,  as  applicable,  for  three  years 
after  the  individual's  registration(s).  or 
that  of  the  firm(8)  with  which  the 
individual  is  associated  as  an 
associated  person  or  affiliated  as  a 
principal,  becomes  inactive.  Records  are 
then  stored  at  an  appropriate  site  for  an 
additional  seven  years  before  being 
destroyed;  CFTC-held  records  are  stored 
in  the  Federal  Records  Center,  and  NFA- 
held  records  are  to  be  stored  either  on 
NFA's  premises  or  in  appropriate 
fireproof  off-site  facilities. 

Computer  records  are  maintained 
permanently  on  the  CFTC's  or  NFA's 
premises,  as  applicable,  and  are 
updated  periodically  as  long  as  the 
individual  remains  pending  for 
registration,  registered  in  any  capacity, 
or  affiliated  with  any  registrant  as  a 
principal.  Any  computer  printouts  that 
are  produced  in  order  to  publish 
directories  are  maintained  on  the 
premises  for  six  months  and  then 
destroyed.  Microfiche  records,  when 
produced,  are  maintained  permanently 
on  the  CFTC's  or  NFA's  premises. 

SYSTEM  MANAOER(S)  AND  AOOREaaES: 

For  floor  brokers  and  associated 
persons  and  principals  of  leverage 
transaction  merchants:  Chief. 
Registration  Branch.  Commodity  Futures 
Trading  Commission.  233  South  Wacker 
Drive,  46th  Floor.  Chicago,  Illinois  60606. 
or  his  designee. 

1 


For  associated  persons  and  principals 
of  futures  commission  merchants, 
introducing  brokers,  commodity  pool 
operators  and  commodity  trading 
advisors:  Director  of  Registration, 
National  Futures  Association.  200  West 
Madison  Street  Suite  1600,  Chicago. 
Illinois  60606.  or  his  designee. 

NOnPICATION  PNOCEOURaa: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themselves  in 
this  system  or  records,  or  contesting  the 
content  of  records  about  themselves 
contained  in  this  system  of  records, 
shoidd  address  written  inquiry  to  the 
FOL  Privacy  and  Sunshine  Acts 
Compliance  Staff.  Commodity  Futures 
Trading  Commission.  2033  K  Street 
NW.. Washington,  D.C.  20581:  telephone 
(202)  254-3382. 


The  individual  or  firm  on  whom  the 
record  is  maintained;  the  individual's 
employer,  federal,  state  and  local 
regulatory  and  law  enforcement 
agencies;  commodities  and  securities 
exchanges.  National  Futures 
Association  and  National  Association  of 
Securities  Dealers;  and  other 
miscellaneous  sources.  The  computer 
records  are  prepared  from  the  forms, 
supplements,  attachments  and  related 
documents  submitted  to  the  Commission 
or  NFA  and  from  information  developed 
during  the  fitness  inquiry. 

Issued  in  Washington.  D.C,  on  November 
9, 1984  by  the  Commission. 
lean  A.  Webb, 

Acting  Secretary  of  the  Commission. 

IFR  Doc  at-SOlM  FIM 11-15-M  S:4S  am] 
MtUNO  CODE  SSS1-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Air  Force  Academy  Board  of  Vialtora; 
Meeting 

Pursuant  to  section  9355,  Title  la 
United  States  Code,  the  Air  Force 
Academy  Board  of  Visitors  will  meet  at 
the  Air  Force  Academy.  Colorado 
Springs,  Colorado,  Nov  30-Dec  1, 1984. 
The  purpose  of  the  meeting  is  to  . 
consider  morale  and  discipline,  the 
curriculum,  instruction,  physical 
equipment  fiscal  affairs,  academic 
methods,  and  other  matters  relating  to 
the  Academy. 

This  meeting  will  be  closed  to  the 
public  to  discuss  matters  analogous  to 
those  listed  in  subsections  (2).  (4).  and 
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(B)  of  section  552b(c)," Title  5,  United 
States  Code.  These  closed  sessions  will 
include:  anendance  at  cadet  classes  and 
panel  discussions  with  groups  of  cadets 
and  military  staff  and  facul^  oERcers 
involving  personal  information  and 
optflions,  the  disclosure  of  which  would 
result  in  a  clearly  unwarranted  invasion 
of  personal  privacy.  Closod  sesaioiu  will 
also  include  executive  sessions 
involving  discussions  of  personal 
information,  including  financial 
information,  and  information  relating 
solely  to  internal  personnel  rules  and 
practices  of  the  Board  of  Visitors  and 
the  Academy.  Meetings  sessions  will  be 
held  in  the  Superintendent's  Conference 
Room,  Harmon  HalL  USAF  Academy. 

For  further  information,  contact  Major 
David  W.  Keith.  Headquarters.  US.  Air 
Force  (XfPPA).  Wasbingtoa  D.C  20330. 
at  (202)  6e7-711& 
Norita  C  Koritko. 
Air  Force  Federal  Kegitter  Liaiaon  Office 


iMfMrawm  oi  uw  navy 

ChM  of  Naval  Operations  Executive 
Panel  Advleory  Cofntnittee,  Spece 
Exploitatton  Task  Force;  Closed 


Pursaant  to  tiie  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  App),  notice  i*  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Space  Exploitation  Task  Force  will  meet 
3-4  December  1964,  from  9  ajn.  to  5  pjn. 
each  day,  at  2000  North  Beauregard 
Street  Alexandria.  Virginia.  All  sessions 
will  be  closed  to  the  public 

The  purpose  of  this  meeting  is  to 
review  Navy  space  issues.  The  entire 
agenda  for  the  meeting  will  consist  of 
discussions  of  key  issues  regarding  the 
Navy's  role  in  the  military  exploitatioQ 
of  space  and  related  intelligence.  These 
matlen  coastitote  classified  inform  a  tioD 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is,  in 
fact,  propeHy  dassified  ptirsuant  to  such 
Execative  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  diet  the  public  interest  require 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(cMl)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Thomas 
E.  Arnold.  Executive  Secretary  of  the 
CNO  Executive  Panel  Advisory 
Committee,  2000  North  Beauregard 


Street  Room  392.  Alexandria,  Virginia 
22311.  Phone  {703J  756-120S. 

Dated:  November  14. 1984. 
Denni*  Gonzalu. 

Lieutenant.  JACC,  U.S.  Naval  Reserve. 
Ahemate  Federal  Register  Liaison  Officer 

|FR  Doc  M-302a2  Piled  11-16-M:  11:54  ami 
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Secretary  of  ttte  Navy's  Advisory 
Board  on  Educatkm  and  Training 
(SABET);  Meeting 

Pursuant  to  tiie  (Mvvisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  App.    ),  notice  is  hereby  given 
that  die  Secretary  of  the  Navy's 
Advisory  Board  on  Education  and 
Training  will  meet  in  Pensacola,  Florida, 
on  December  3, 1984,  from  8:30  a.m.  to 
4:30  p.m.  The  Executive  Session  of  the 
Boanl  wilt  meet  December  4. 1984.  from 
8:30  a.m.  until  10:30  a.m.  All  sessions 
will  be  open  to  the  public. 

The  Board  will  hear  briefings  on  the 
training  strategies  of  the  Naval  Reserves 
and  its  interface  with  the  regular  Navy. 
At  a  working  lunch  at  the  Naval 
Technical  Training  Center,  Corry 
Station,  they  will  meet  with  students 
attending  the  EW  School  to  discuss  the 
training  and  instruction  provided.  The 
Working  Session  of  the  Board  will 
include  interim  reports  of  the 
Technology  Committee,  the  Civilian 
Military  Linkage  Committee,  the 
Financial  Assistance  and  a  committee 
update  of  the  math  and  science 
initiative. 

For  further  information  concerning 
this  meeting  contact  Mrs.  Carol  Osborn. 
(Code  (X)Al),  Professional  Assistant  to 
the  Principal  Civilian  Advisor  on  Naval 
Education  and  Training,  NAS  Pensacola. 
Florida.  32508,  Telephone  *(904)  452- 
4394. 

Dated:  November  13, 1984. 
WUIiam  F.  Roos,  K-. 
Lieutenant,  /AGC.  US.  NavaJ  Reserve. 
Federal  Register  Liaison  Officer. 
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DEPARTMENT  OF  EDUCA'HON 

Office  o(  Spedai  Education  and 
Rehat>llltatlve  Services 

Research  tat  Education  of  the 
HandiOHiped 

.  agency:  Department  of  Education. 

action:  Application  Notice  Establishing 
Closing  Dates  for  Transmittal  of  New 
Applications  for  Fiscal  Year  1985. 


summary:  Applications  are  invited  for 
new  projects  under  the  Research  in 
Education  of  the  Handicapped  program. 

Authority  for  this  program  is 
contained  in  Sections  641-644  of  Part  E 
of  the  Education  of  the  Handicapped 
Act  (20  U.S.C.  1441-1444) 

This  program  supports  research, 
surveys,  or  demonstration  projects 
relating  to  the  educational  needs  of 
handicapped  children.  Under  this 
program,  the  Secretary  makes  awards  to 
eligible  parties  of  research  and  related 
activities  to  assist  special  education 
personnel  related  services  personnel, 
and  other  appropriate  persons,  including 
parents,  in  improving  the  education  and 
related  services  for  handicapped 
children  and  youth,  and  to  conduct 
research,  surveys,  or  demonstrations 
relating  to  the  education  of  handicapped 
children  and  youth.  Research  and 
related  activities  supported  under  this 
program  shall  be  designed  to  increase 
knowledge  and  understanding  of 
handicapping  conditions  and  teaching, 
learning,  and  education-related 
practices  and  services  for  handicapped 
children  and  youth,  including  physical 
education  or  recreation. 

Orgamzatioa  of  Notice 

This  notice  contains  two  parts.  Part  I 
is  a  list  of  all  application  closing  dates 
covered  by  this  notice.  Part  11  contains 
individual  application  announcements 
for  each  priority  area. 

Transmittal  of  Applications:  An 
application  for  new  projects  must  be 
mailed  or  hand  delivered  on  or  before 
the  closing  date  given  in  the  individual 
program  announcements  included  in  this 
document. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  Department  of 
Education.  Application  Control  Center. 
Attention:  CFDA  Number  64.023.  400 
Maryland  Avenue.  SW.,  Washington. 
DC.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
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postmark,  or  {2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  maiL 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be 
considered. 

Applications  Delivered  by  Hand'  An 
application  that  is  hand  delivered  must 
be  taken  to  the  Department  of 
Education,  Application  Control  Center. 
Room  5673,  Regional  Office  Building  3, 
7th  and  D  StreeU,  SW.  Washington.  D.C. 

The  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washingtoa  D.C  time)  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays. 

An  application  for  a  new  project  that 
is  hand  delivered  will  not  be  accepted 
by  the  Application  Control  Center  after 
4:30  p.m.  on  the  closing  date. 

Applications  may  be  submitted  by 
institutions  of  higher  education.  State 
educational  agencies,  local  educational 
agencies,  or  other  appropriate  pubUc 
and  private  nonprofit  institutions  or 
agencies. 

Part  I — list  of  Program  Announcements 
Published  in  This  Notice 
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Part  II — Application  Notices 

84.023    Research  in  Education  of  the 
Handicapped — Field  Initiated  Research 

Projects 

Gosing  Date:  January  28. 1985. 

Applications  are  invited  for  new  Field 
Initiated  Research  projects  under  the 
Research  in  Education  of  the 
Handicapped  program. 

The  purpose  of  this  priority  is  to 
provide  support  for  a  broad  range  of 
field  initiated  research  projects  focusing 
on  the  education  of  handicapped 
children  and  youth.  The  appropriate 
areas  of  interest  for  projects  are  limited 


only  by  the  mission  of  die  research 
program — the  support  ol  applied 
research  relating  to  the  eduction  of 
handicapped  children  and  youth. 

Available  Funds:  It  is  estimated  that 
approximately  $2,700,000  will  be 
available  for  support  of  27  new  projects 
under  this  program  in  fiscal  year  1885. 
This  estimates  does  not  bind  the 
Department  of  Education  to  a  specified 
number  of  grants  or  to  the  amount  of 
any  grant  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations.  Award  approval  is  for  a 
period  of  up  to  60  months.  See  34  CFR 
75.253. 

84X)23P    Research  in  Education  of  the 
Handicapped — Enhancing  Instructional 
Program  Cations  Projects 

Closing  Date:  February  15, 1985. 

Applications  are  invited  for  new 
awards  for  projects  for  Enhancing 
Instructional  Program  Options  projects 
under  the  Research  in  Education  of  the 
Handicapped  pro-am. 

The  purpose  of  this  priority  is  to 
provide  support  for  projects  to  enhance 
the  capacity  of  local  educational 
agencies  to  provide  a  variety  of 
instructional  options  and  screening 
procedures  prior  to  evaluation  and 
placement  of  children  with  learning 
problems  in  special  education. 

Available  Funds:  It  is  estimated  that 
approximately  $1,375,000  will  be 
available  for  support  of  14  new  projects 
in  fiscal  year  1985.  This  estimate  does 
not  bind  the  Department  of  Education  to 
a  specified  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations.  Award  approval  is  for  a 
period  of  up  to  36  months.  See  34  CFR 
75.253. 

84X123B    Research  in  Education  of  the 
Handicapped-Student  Initiated 
Research  Projects 

Closing  Date:  Mordi  IS,  1985. 

Applications  are  invited  for  new 
Student  Initiated  Research  projects 
under  the  Research  in  Education  of  the 
Handicapped  program. 

The  purpose  of  this  priority  is  to 
provide  support  to  postsecondary 
students  to  initiate  and  direct  a  broad 
range  of  research  and  research  related 
projects  focusing  on  the  education  of 
handicappted  children.  Content  of  the 
research  projects  is  limited  only  by  the 
mission  of  the  research  program — the 
support  of  applied  research  relating  to 
the  eduction  of  handicapped  children 
and  youth. 

A  vailable  Funds:  It  is  estimated  that 
approximately  $250,000  will  be  available 
for  support  of  25  new  projects  under  this 


program  in  fiscal  year  19BS.  TMs 
estimate  does  not  bind  the  Department 
of  Education  to  a  specified  number  of 
grants  or  to  the  amount  of  any  grant 
unless  that  amount  is  otherwise 
specified  by  statute  or  regulations. 
Award  approval  is  for  a  period  of  up  to 
18  months.  See  34  CFR  75.253. 

84.023R    Research  in  Education  of  the 
Handia^tped— Special  Population/ 
Handicapped  Projects 

aosing  Date:  April  2. 1985. 

Applications  are  invited  for  new 
Special  Population/Handicapped 
projects  under  the  Research  in 
Education  of  the  Handicapped  program. 

The  purpose  of  these  projects  is  to 
support  projects  dealing  with  the  unique 
educational  problems  resulting  from  a 
combination  of  membership  in  a 
particular  special  population  and  having 
(a)  handicapping  condition(s).  The 
Secretary  will  give  an  absolute 
preference  to  proposals  for  projects  that 
identify  and  analyze  intervention 
strategies  for  serving  sacoodary-agad 
handicapped  students  who  are  also 
youthful  oSenders.  children  of  migrant 
families,  school  dropouts,  or  substamx 
abusers. 

Available  Funds:  It  is  estimated  that 
approximately  $800,000  will  be  available 
for  support  of  10  new  projects  under  this 
program  in  fiscal  year  1985.  This 
estimate  does  not  bind  the  Department 
of  Education  to  a  specified  number  of 
awards  or  to  the  amount  of  any  award 
unless  that  amount  is  otherwise 
specified  by  statute  or  regulations. 
Award  approval  is  for  a  period  of  up  to 
24  months.  See  M  CFR  75.253. 

Application  Forms;  Application  forms 
and  program  information  packages  are 
expected  to  be  available  oo  Nox'ember 
30, 1984  and  may  be  obtained  by  writing 
to  the  Research  Projects  Branch.  Office 
of  Special  Education  Programs, 
Department  of  Education,  400  Maryland 
Avenue,  SW.  (Switzer  Building.  Room 
3511).  Washington.  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  informatioo 
package.  However,  the  program 
information  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  package  is 
intended  to  impose  any  paperwork, 
application  content  reporting,  or  grantee 
performance  requirement  beyond  those 
imposed  under  the  statute  and 
regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  20  pages  in  length.  The  Secretary 
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further  urges  that  apphcants  not  submit 
information  that  is  not  requested. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  nimiber  1820- 
0028) 

Applicable  Regulations:  Regulations 
applicable  to  this  program 
announcement  include  the  following: 

(a)  Regulations  governing  the 
Research  in  Education  of  the 
Handicapped  program  (34  CFR  Part  324). 

(b)  Any  final  annual  priorities  adopted 
by  the  Secretary.  A  notice  of  proposed 
biennial  funding  priorities  is  published 
in  this  issue  of  the  Federal  Register. 
AppUcants  should  prepare  their 
applications  based  on  the  proposed 
priorities  set  forth  in  this  application 
notice.  If  there  are  any  substantive 
changes  made  in  these  proposed 
priorities  when  published  in  final  form, 
applicants  will  be  given  the  opportunity 
to  amend  or  resubmit  their  applications. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts  74.  75.  77,  and 
78). 

TOW  nmmmn  mfommation  contact: 
Dr.  James  Hamilton.  Research  Projects 
Branch,  Special  Education  Programs, 
Department  of  Education,  400  Maryland 
Avenue,  SW.  (Switzer  Building,  Room 
3511),  Washington,  D.C.  20202. 
Telephone:  (202)  732-1110 

(20  U.S.C  1441-1444) 

(Catalog  of  Federal  Domestic  Assistance 

Nxunber  84.023;  Research  in  Education  of  the 

Handicapped) 

Dated:  November  13. 1964. 
TJLBdL 
Secretary  of  Education. 
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:  Department  of  Education. 
actwn:  Notice  of  Proposed  Biennial 
Fimding  Priorities. 


:  The  Secretary  proposes 
biennial  funding  priorities  or  the 
Research  in  Education  of  the 
Handicapped  program.  To  ensure  wide 
and  effective  use  of  program  funds,  the 
Secretary  proposes  to  select  from  among 
11  priorites  in  order  to  direct  funds  to 
the  areas  of  greatest  need  for  fiscal 
years  1985  and  1986.  A  separate 
competition  will  be  established  for  each 
selected  priority. 

DATC  Comments  must  be  received  on  or 
before  January  15, 1985. 
ADOncss:  Comments  should  be 
addressed  to  Nancy  Safer,  Research 
Projects  Branch,  Division  of  Educational 
Services,  Special  Education  Programs, 
Department  of  Education,  400  Maryland 


Avenue,  SW.  (Switzer  Building,  Room 

3513).  Washington.  D.C  20202. 

TOW  TOWTMSR  mroWM^TlOW  CONTACT: 

Nancy  Safer  Telephone:  (202)  732-1064. 
•UWUnMNTAWV  INfOWMATION:  The 
Research  in  Education  of  the 
Handicapped  program,  authorized  by 
Sections  641-644  of  Part  E  of  the 
Education  of  the  Handicapped  Act  (20 
U.S.C  1411-1444),  supports  research, 
surveys,  or  demonstration  projects 
relating  to  the  educational  needs  of 
handicapped  children.  Under  this 
program,  the  Secretary  makes  awards  to 
eligible  parties  for  research  and  related 
activities,  to  assist  special  education 
personnel,  related  services  personnel, 
and  other  appropriate  persons,  including 
parents,  in  improving  the  education  and 
related  services  for  handicapped 
children  and  youth,  and  to  conduct 
research,  surveys,  or  demonstrations 
relating  to  the  education  of  handicapped 
children  and  youth.  Research  and 
related  activities  supported  under  this 
program  shall  be  designed  to  increase 
knowledge  and  understanding  of 
handicapping  conditions  and  teaching, 
learning,  and  education  related 
practices  and  services  for  handicapped 
children  and  youth,  including  physical 
education  or  recreation. 

The  Education  of  the  Handicapped 
Act  Amendments  of  1963,  Pub.  L  98-199, 
included  amendments  to  the  provisions 
of  Section  641  of  the  Act.  Under  section 
641(c)  of  the  Act  the  Secretary  is 
expressly  required  to  publish  proposed 
research  priorities  in  the  Federal 
Register  every  two  years,  analyze  and 
consider  any  public  comments  received, 
and  then  publish  Tmal  research 
priorities.  In  accordance  with  this 
requirement,  the  Secretary  proposes  to 
select  from  among  the  following 
priorities  to  make  Hscal  year  1985  and 
fiscal  year  1986  new  awards. 
Priorities 

The  proposed  priorities  have  been 
selected  in  response  to  legislative 
requirements,  program  initiatives,  and 
professional  and  advocacy  concerns.  As 
a  result  of  focusing  national  research 
efforts  on  the  following  priorities,  the 
Secretary  expects  improvement  in  the 
delivery  of  special  educational  services, 
more  effective  and  efficient  instructional 
services,  and  improvement  in  the 
educational  performance  and 
transitional  accomplishments  of 
handicapped  children  and  youth. 

The  directed  research  component 
provides  an  opportunity  to  target 
national  research  efforts  towards 
Federally  identified  priorities.  The 
directed  research  priorities  for  fiscal 
years  1985  and  1986  are  expected  to — (a) 
provide  solutions  to  problems 


associated  with  educating  children  and 
youth  with  different  handicapping 
conditions  within  the  same  special 
educational  placement  option  (Program 
Organization  Option  Projects);  (b) 
encourage  the  provision  of  instructional 
program  options  and  screening 
procedures  for  children  with  learning 
problems  prior  to  their  evaluation  and 
placement  in  special  education 
(Enhancing  Instructional  Program 
Options);  (c)  assure  the  use  of  the  results 
of  education  related  research  studies  to 
develop  and  field-test  improved 
practices  in  educating  handicapped 
students  (Implementation  of  Research 
Projects);  (d)  provide  information 
necessary  to  deal  with  the  unique 
educational  problems  of  special 
education  populations  of  secondary- 
aged  handicapped  students,  i.e., 
handicapped  youthful  offenders, 
handicapped  children  of  migrant 
families,  handicapped  school  dropouts, 
or  handicapped  substance  abusers 
(Special  Population/Handicapped 
Projects):  (e)  build  further  research  on 
issues  related  to  the  education  of 
handicapped  children  on  assembled 
extant  data  files,  records,  and 
information  (Extant  Data  Bases 
Projects);  (f)  review  and  synthesize 
existing  research  related  to  education  of 
the  handicapped,  examine  the 
implications  of  that  research  for 
educational  practice,  and  determine 
further  research  needs  (Research 
Integration  projects);  (g)  increase 
teaching/learning  efficiency  by 
supporting  projects  that  focus  on  teacher 
and  school  variables  associated  with 
improved  performance  of  handicapped 
students  on  a  variety  of  educational 
outcome  measures  (Increasing 
Teaching/Efficiency  Projects);  (h) 
provide  information  about  the 
comparative  effectiveness  and 
efficiency  of  alternative  interventions 
for  educating  preschool  and  secondary- 
aged  handicapped  children  and  youth 
(Comparative  Research  Projects):  and, 
(i)  provide  information  about  the  effect 
of  standards  and  criteria  used  to  provide 
credentials,  employ  and  promote  school 
personnel  and  the  effect  of  standards 
and  criteria  used  to  determine 
placement,  promotion,  graduation  or 
programming  of  handicapped  students 
(Standards  and  Criteria  Projects). 

Field-Initiated  Research  Projects.  This 
priority  provides  support  for  a  broad 
range  of  field-initiated  research  projects 
focusing  on  the  education  of 
handicapped  children  and  youth.  The 
appropriate  areas  of  interest  for  projects 
are  limited  only  by  the  mission  of  the 
research  program — support  of  applied 
research  relating  to  the  education  of 
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handicapped  children  and  youth.  (Fiscal 
Years  1985  and  1986) 

Student-Initiated  Research  Projects. 
This  priority  provides  support  to  post 
secondary  students  to  initiate  and  direct 
a  broad  range  of  research  and  research 
related  projects  focusing  on  the 
education  of  handicapped  children. 
Content  of  the  research  projects  is 
limited  only  by  the  mission  of  the 
research  program — the  support  of 
applied  research  relating  to  the 
education  of  handicapped  children  and 
youth.  (Fiscal  Years  1985  and  1986) 

Program  Organization  Option 
Projects.  This  priority  supports  projects 
dealing  with  solutions  to  the  unique 
instructional,  management,  personnel, 
and  financial  problems  associated  with 
educating  children  and  youth  with 
different  handicapping  conditions  within 
the  same  special  educational  placement 
option.  [See  34  CFR  300.551,  Continuum 
of  alternative  placements.  )  (Fiscal  Year 
1986) 

Implementation  of  Research  Projects. 
This  priority  supports  projects  that  use 
the  results  of  education  related  research 
studies  to  develop  and  field-test 
improved  practices  in  educating 
handicapped  students.  (Fiscal  Year 
1986) 

Enhancing  Instructional  Program 
Options.  This  priority  provides  support 
for  projects  to  enhance  the  capacity  of 
local  educational  agencies  to  provide  a 
variety  of  instructional  options  and 
screening  procedures  prior  to  evaluation 
and  placement  of  children  with  learning 
problems  in  special  education.  (Fiscal 
Years  1985  and  1986) 

Special  Population/Handicapped 
Projects.  This  priority  supports  projects 
dealing  with  the  unique  educational 
problems  resulting  from  a  combination 
of  membership  in  a  particular  special 
population  and  having  (a)  handicapping 
condition(s).  The  Secretary-  will  give  an 
absolute  preference  to  projects  thai 
identify  and  analyze  intervention 
strategies  for  serving  secondary-aged 
handicapped  students  who  are  also 
youthful  offenders,  children  of  migrant 
families,  school  dropouts,  or  substance 
abusers.  (Fiscal  Years  1985  and  1986) 

Extant  Data  Base  Projects.  This 
priority  supports  projects  related  to  the 
education  of  handicapped  children  that 
use  existing  data  files  or  records  and 
information  as  the  data  source  of 
research  focusing  on  issues  related  to 
the  education  of  handicapped  children. 
(Fiscal  Year  1986) 

Research  Integration  Projects.  This 
priority  supports  projects  that  review 
and  synthesize  existing  research  related 
to  education  of  the  handicapped, 
examine  the  implications  of  that 
research  for  practice  in  the  education  of 


the  handicapped,  and  that  determine 
future  research  needs.  (Fiscal  Years  1985 
and  1986) 

Increasing  Teaching/Learning 
Efficiency  Projects.  This  priority 
supports  projects  that  focus  on  teacher 
and  school  variables  associated  vtrith 
improved  performance  of  handicapped 
students  as  shown  by  a  variety  of 
educational  outcome  measures.  (Fiscal 
Year  1986) 

Comparative  Research  Projects.  This 
priority  supports  projects  which 
systematically,  through  experimental  or 
quasi-experimental  designs,  compare 
the  effectiveness  and  efficiency  of 
alternative  interventions  for  educating 
preschool  or  secondary-aged 
handicapped  children  and  youth.  (Fiscal 
Year  1986) 

Standards  and  Criteria  Projects.  This 
priority  supports  projects  to  study — (a) 
the  effect  and  impact  of  standards  and 
criteria  used  to  provide  credentials, 
employ,  and  promote  school  personnel; 
or  (b)  the  effect  and  impact  of  standards 
and  criteria  used  for  determining 
placement,  promotion,  graduation,  or 
programming  of  handicapped  students. 
(Fiscal  Year  1986) 

Information  collection  requirements 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1820-0028. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  priorities. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
document.  All  comments  received  on  or 
before  January  15, 1985  will  be 
considered  before  the  Secretary  issues 
final  priorities. 

All  comments  submitted  in  response 
to  these  proposed  priorities  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3513.  Switzer  Building,  330  C  Street, 
SW.,  Washington,  D.C,  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
though  Friday  of  each  week  except 
Federal  holidays. 

(20  U.S.C.  1441-1444) 

(Catalog  of  Federal  Domestic  Aasistaace 

Number  84.023:  Research  in  Education  of  the 

Handicapped) 

Dated:  November  13, 1964. 
Til.  Ball, 
Secretary: 
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Propo— d  Information  CoHoctton 
RaqiMSts 

AOCNCY:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Eteputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATCS:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  17, 1984. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer.  Etepartment  of 
Educatioa  Office  of  Management  and 
Budget  726  Jackson  Place  NW..  Room 
3208,  New  Executive  Office  Building. 
Washington,  D.C.  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  R  Webster,  Department  of 
Education,  400  Maryland  Avenue  SW., 
Room  4074.  Switzer  Building. 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT 

Margaret  B.  Webster  (202)  426-7304. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  eariy 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abihty  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  publishes  this  notice 
containing  proposed  information 
,    collection  requests  prior  to  the 

submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Agency  form 
number  (if  any):  (4)  Frequency  of  the 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 

OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 
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Dated  November  13. 1984. 
Linda  M.  Comba, 

Deputy  Under  Secretary  for  Management 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review  Requested:  Revision 
Title:  State  Performance  Report 
Agency  Form  Number  ED  686-2 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments 
Reporting  Burden 

Responses:  54 

Burden  Hours:  21.870 
Recordkeeping  Burden 

Recordkeepers:  54 

Burden  Hours:  540 

Abstract:  This  report  is  used  to  obtain 
participation  and  performance  data  on 
the  EQA  Chapter  1  program  throughout 
the  nation.  The  data  provide  information 
needed  to  comply  with  Sections  417(a). 
418(a),  and  422  of  the  General  Education 
Provisions  Act,  and  Sections  555(d)  and 
555(e)  of  Chapter  1.  ECIA. 

Type  of  Review  Requested:  New 
Tide:  Application  for  the  Magnet 

Schools  Assistance  Program 
Agency  Form  Number  ED  AlO-lP 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments 
Reporting  Burden 

Responses:  100 

Biurden  Hours:  2,000 
Recordkeeping  Burden 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  The  application  is  used  by 
LEAs  to  apply  for  magnet  schools 
projects.  The  Department  needs  this 
information  to  make  awards  and  insure 
that  proposed  projects  meet  the 
requirements  of  the  statute  and 
regulations. 

Type  of  Review  Requested:  Revision 
Title:  State  Application,  Chapter  2  of  the 

Education  Consohdation  and 

Improvement  Act  of  1981 
Agency  Form  Nimiber  ED  1000 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments 
Reporting  Burden 

Responses:  52 

Burden  Hours:  104 
Recordkeeping  Burden 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  form  is  used  as  an 
annual  application  to  the  Secretary  as  a 
precondition  to  receiving  the  authorized 
funds. 

Type  of  Review  Requested:  Extension 
Title:  Application  for  Women's 

Educational  Equity  Act  (WEEA) 

Program 


Agency  Form  Number:  ED  436-1 
Frequency:  Annually 
Affected  Public:  Individuals  or 

Households,  State  or  Local 

Governments.  Non-Profit  Institutions 
Reporting  Burden 

Responses:  600 

Burden  Hours:  9,600 
Recordkeeping  Burden 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  Local  schools,  State 
educational  agencies,  colleges, 
tmiversities,  non-profit  organizations, 
and  individuals  are  required  to  submit 
an  annual  application  to  receive  funds 
under  the  WEEA  program.  The  WEEA 
staff  analyzes  the  application  to  insure 
that  federal  funds  are  used  for  programs 
that  most  effectively  achieve  the 
purposes  of  the  statute. 

Type  of  Review  Requested:  Extension 
Tide:  AppUcation  for  Civil  Rights 

Technical  Assistance  and  Training 

(State  Educational  Agency  Program) 
Agency  Form  Number  ED  296-1 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments 
Reporting  Burden 

Responses:  120 

Burden  Hours:  2,400 
Recordkeeping  Burden 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  The  application  is  used  by 
State  educational  agencies  to  apply  for 
assistance  under  Title  IV  of  the  Civil 
Rights  Act  of  1964.  The  Department  uses 
this  information  to  evaluate  the 
proposed  projects  and  make  awards  in 
accordance  with  program  regulations. 

Type  of  Review  Requested:  Extension 
Title:  Application  for  Civil  Rights 

Technical  Assistance  and  Training 

Desegregation  Assistance  Center 

I>rogram 
Agency  Form  Number  ED  296-2 
Frequency:  Annually 
Affected  Public:  Non-Profit  Institutions 
Reporting  Burden: 

Responses:  40 

Burden  Hours:  640 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  The  application  is  used  by 
non-profit  insitutions  to  apply  for 
desegregation  assistance  center  non- 
competitive continuation  awards  under 
Title  IV  of  the  Civil  Rights  Act  of  1964. 
The  Department  needs  this  information 
to  evaluate  these  proposed  projects  and 
set  the  amount  of  each  award  in 
accordance  with  program  regulations. 


Office  of  Special  Education  and 
Rehabilitative  Service 

Type  of  Review  Requested:  Extensions 
Title:  RSA  Discretionary  Program 

Application  Instructions 
Agency  Form  Number  ED  424 
Frequency:  Annually 
Affected  Public:  State  or  local 
governments,  Businesses  or  other  for- 
profit  and  non-profit  institutions 
Reporting  Burden: 
Responses:  1,170 
Burden  Hours:  46,800 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Instructions  are  required  so 
that  all  applications  will  be  completed 
in  accordance  with  specified  and  unique 
requirements  of  various  RSA  programs. 
Program  staff  and/or  outside  reviewers 
use  the  application  information  to 
evaluate  program  progress,  project 
viability,  soundness  of  approach,  and 
reasonableness  of  proposed  cost  of  new 
and  continuation  applications. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review  Requested:  New 
Title:  Fast  Response  Survey  System. 

Survey  of  Patron  Use  of  Computers  in 

Public  Libraries 
Agency  Form  Number:  ED  2379-20 
Frequency:  Non-Recurring 
Affected  Public:  Non-Profit  Institutions 
Reporting  Burden: 

Responses:  900 

Burden  Hours:  225 
Recordkeeping  Burden: 

Recordkeepers:  0  >. 

Burden  Hours:  0 

Abstract:  This  survey  seeks  to  obtain 
nationally  representative  information  on 
a  recent  technological  and  educational 
development  in  public  libraries — patron 
use  of  computer  hardware  and  software. 
Findings  will  be  used  to  guide  and 
promote  the  efforts  of  public  libraries  as 
they  try  to  initiate  or  expand  their 
services  in  this  area. 

Type  of  Review  Requested:  New 
Title:  National  Assessment  of 

Educational  Progress:  Field  Test  for 

1985-86  Assessment 
Agency  Form  Number:  ED  2371 
Frequency:  Non-Recurring 
Affected  Public:  Individuals  or 

Households;  State  or  Local 

Governments 
Reporting  Burden: 

Responses:  10.366 

Burden  Hours:  6,168 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
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Abstract:  Congress  authorized  the 
National  Assessment  of  Educational 
Progress  to  assess  the  condition  and 
progress  of  education  in  the  nation.  This 
survey  will  field  test  math,  reading, 
science  and  computer  competency  items 
for  the  school  year  1985-86  assessment. 
The  results  of  the  field  test  will  be  used 
to  refine  objectives,  backgroimd 
questions  and  exercises.  The 
respondents  are  teachers,  principals  and 
students.  The  students  are  ages  9, 13, 
and  17. 

Type  of  Review  Requested:  New 
Title:  National  Assessment  of 

Educational  Progress  1985  Young 

Adult  Literacy  Assessment 
Agency  Form  Number:  ED  2371-17YAL 
Frequency:  Non-Recurring 
Affected  Public:  Individuals  or 

Households 
Reporting  Burden 

Responses:  3,600 

Burden  Hours:  5,410 
Recordkeeping  Burden 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  Congress  mandated  the 
collection  of  National  Assessment 
survey  data.  The  assessment  of  Young 
Adult  Literacy  will  be  conducted  in 
1985,  and  results  will  yield  a  profile  of 
literacy  for  the  group  and  provide 
information  on  the  effectivess  of  their 
learning  experiences  and  a  baseUne 
from  which  trends  can  be  plotted. 
Respondents  will  be  a  representative 
sample  of  young  adults,  ages  21-25. 
Type  of  Review  Requested: 

Reinstatement 
Title:  High  School  and  Beyond  (HB&B) 

Third  Follow-up  (Class  of  1980)  and 

National  Longitudinal  Study  of  the 

Class  of  1972  (NLS-72)  Fifth  Follow-up 

Field  Test 
Agency  Form  Number:  ED  2441-1.  2441- 

2,  2422-1 
Frequency:  Non-Recurring 
Affected  Public:  Individual  or 

Households 
Reporting  Burden 

Responses:  1.200 

Burden  Hours:  800 
Recordkeeping  Burden 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  In  response  to  the  need  for 
policy-relevant  time  series  data  on 
nationally  representative  samples  of 
high  school  sophomores  and  seniors. 
NCES  instituted  the  National 
Longitudinal  Studies  (NLS)  program. 
Two  components  of  NLS  are  the  NLS-72 
and  HS&B  studies.  These  studies  are 
designed  to  examine  longitudinally  the 
educational,  vocational,  and  personal 
development  of  high  school  students. 
The  field  test  is  needed  to  test  new 


survey  items,  identify  errors  in 
instruction,  and  evaluate  field 
administration  procedures. 

Type  of  Review  Requested:  New 

Tide:  Public  School  Survey,  School  Year 

1984-85 
Agency  Form  Nimiben  ED 
Frequency:  Biennually 
Affected  Public:  State  or  Local 

Governments 
Reporting  Burden  , 

Responses:  13,550 

Burden  Hours:  6,075 
Recordkeeping  Burden 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  survey  will  provide 
policy  makers  with  basic  statistics  and 
issue  oriented  data  on  public  elementary 
and  secondary  schools  which  are  not 
currently  being  collected  by  National      -, 
Center  for  Education  Statistics.  For         si 
example,  information  will  be  collected 
on  the  training  of  teachers  compared  to 
their  current  assignments  and  the  use  of 
incentives.  The  respondents  will  be 
public  school  administrators  and 
teachers. 

[FR  Doc.  M-30143  Filed  11-15-a4:  «:45  am] 
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DEPARTMENT  OF  ENERGY 

• 

Availability  of  Draft  Envlronnwntal 
Impact  Statement  (DEIS)  and  Public 
Hearing  on  the  DEIS;  Uranium  MIH 
Talllnga  Remedial  Action  at  Durango, 
CO 

aocncy:  Department  of  Energy. 

action:  Notice  of  availability  of  DEIS 
and  announcement  of  public  hearing  on 
die  DEIS. 

summary:  The  Department  of  Energy 
(DOE)  has  published  a  draft 
environmental  impact  statement,  DOE/ 
EIS-0111-D,  Remedial  Actions  at  the 
Former  Vanadium  Corporation  of 
America  mill  site,  Durango,  La  Plata 
County,  Colorado  (October,  1984)  for  a 
proposed  DOE  action  to  perform 
remedial  actions  on  residual  radioactive 
material  at  the  inactive  uranium  mill  in 
Durango,  Colorado. 

Written  comments  are  invited  and  a 
public  hearing  will  be  held  with  respect 
to  the  DEIS.  Written  and  oral  comments 
will  be  given  equal  consideration. 
DAYCS:  Written  comments  should  be 
received  at  DOE  by  January  11, 1985,  in 
order  to  ensure  consideration  in 
preparation  of  the  final  environmental 
impact  statement.  The  public  hearing  is    ' 
scheduled  for  December  18, 1984.  in 
Durango,  Colorado  at  2:00  p.m.  and 
resuming  at  7:00  p.m.  Requests  to  speak 


and  preferred  times  should  be  received 
at  DOE  by  December  14, 1964. 
AODRCSS:  Written  comments  on  the 
DEIS  and  requests  to  speak  at  the 
hearing  should  be  addressed  to:  Mr. 
John  G.  Themelis,  Project  Manager, 
Uranium  Mill  Tailings  Project  Office. 
U.S.  Department  of  Energy.  5301  Central 
Avenue  NE..  Suite  1700,  Albuquerque. 
New  Mexico.  B710& 
FOR  RIRTHfR  MFORMATION  CONTACT: 

1.  Mr.  John  G.  Themelis,  Project 
Manager,  Uranium  Mill  Tailings 
Project  Office,  U.S.  Department  of 
Energy.  5301  Central  Avenue.  NE, 
Suite  1700,  Albuquerque,  New  Mexico, 
87108.  Phone  (505)  844-3941. 

2.  Dr.  Robert  J.  Stem.  Director.  Office  of 
Environmental  Compliance.  Office  of 
the  Assistant  Secretary  for  Policy. 
Safety,  and  Environment,  U.S. 
Pepartment  of  Energy,  Washington, 
D.C..  20585.  Phone  (202)  252-4600. 

3.  Mr.  Henry  Garson,  Esq.,  Assistant 
General  Counsel  for  Environment 
U.S.  Department  of  Energy, 
Washington,  D.C.,  20585.  Phone  (202) 
252-8947. 

SUPPLEMCNTARY  INTORMATION; 

I.  Previous  Notice  of  Intent 

The  Department  of  Energy  published  a 
Notice  of  Intent  (46  FR  30383-30385)  on 
June  8, 1981.  regarding  the  preparation  of 
en  EIS  and  the  conduct  of  public  scoping 
meetings  for  the  remedial  actions  at  the 
Durango  inactive  uranium  mill  site. 

II.  Background  for  the  Proposed  Project 

The  uranium  mill  tailings  at  the 
Former  Vanadium  Corporation  of 
America  processing  site  are  adjacent  to 
the  business  district  of  Durango, 
Colorado.  The  site  is  a  128-acre  tract  of 
land  recently  acquired  by  Hecla  Mining 
Company  from  Ranchers  Exploration 
and  Development  Corporation  of 
Albuquerque,  New  Mexico.  The  site 
contains  approximately  1.6  million  cubic 
yards  of  contaminated  materials 
including  1.2  million  cubic  yards  of 
uranium  and  vanadium  tailings.  The 
tailings  were  produced  by  the  former 
United  States  Vanadium  Corporation 
from  1943  to  1946,  and  by  the  Vanadium 
Corporation  of  America  from  1949  to 
1963.  Vanadium  tailings  and  uranium 
ore  were  processed  for  sale  to  the  U.S. 
Atomic  Energy  Commission  until  the 
mill  was  closed  in  1963. 

In  1978  the  U.S.  Congress  passed  the 
Uranium  Mill  Tailings  Radiation  Control 
Act,  Pub.  L.  95-604.  In  tills  Act  die 
Congress  found  that  uranium  mill 
tailings  may  pose  a  potential  and 
significant  radiation  health  hazard.  It 
authorized  the  DOE  to  carry  out 
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remetyal  action  at  each  site  in 
cooperation  with  other  Fe«ieral  agencies 
and  with  the  state  or  Indian  tribe 
affected  by  the  action.  It  gave  to  the 
Nuclear  Regulatory  Commission  (NRC] 
responsibihty  for  consulting  with  the 
DOE  over  a  ranga  of  subjects  concerning 
conduct  of  remedial  action,  for 
concurring  with  the  selected  remedial 
action  and  with  any  cooperative 
agreement  with  a  state  or  Indian  tribe, 
and  for  licensing  the  maintenance  of 
each  tailings  disposal  site  after  the 
remedial  action  is  completed. 

In  addition  ihe  Environmental 
Protection  Agency  (EPA)  was  given  the 
responsibility  to  set  standards  to  protect 
public  health,  safety,  and  the 
enviroameat  at  the  tailings  site  and  the 
disposal  sites.  The  EPA  issued 
standards  for  remedial  actions  at 
inactive  uranium  processing  sites  on 
January  5. 1983  (48  PR  590). 

bi  accordance  with  Pub.  L  95-604.  the 
DOE  designated  24  sites  for  remedial 
action.  One  of  them  is  the  former 
processing  site  in  Durango,  Colorado. 
The  State  of  Colorado  has  investigated 
several  locations  where  the  tailings 
might  safely  be  disposed  of  and 
recommended  three  for  further  analysis. 
Of  the  three  sites,  the  Long  Hollow  and 
Bodo  Canyon  sites  were  selected  for 
further  analysis  in  the  EI& 

m.  Scope  of  the  DEIS 

The  DEIS  evaluates  the  no- action 
alternative  (1)  and  four  alternatives  for 
minimizing  the  potential  public  health 
hazards  associated  with  the  Durango 
site  contaminated  materials;  (2) 
stabilization  of  the  contaminated 
materials  on  the  Durango  site;  (3) 
transportation  of  the  contaminated 
materials  to  the  Bodo  Canyon  site  for 
disposal,  and  decontamination  of  the 
Durango  site:  (4)  transportation  of  the 
contaminated  materials  to  the  Long 
Hollow  site  for  disposal,  and 
decontamination  of  the  Durango  site: 
and  (5)  transportation  of  the 
contaminated  materials  to  the  Long 
Hollow  site  for  reprocessing  and 
stabilization,  and  decontamination  of 
the  Durango  site  (preferred  alternative). 

As  assessment  of  the  impacts  of  these 
alternatives  was  made  in  terms  of 
effects  on  radiation  levels,  air  quality, 
soils  and  mineral  resources,  surface- 
and  ground-water  resources, 
ecosystems,  land  use.  sound  levels, 
historical  and  cultural  resources, 
populations  and  employment  economic 
structures,  and  transportation  networks. 

Remedial  action  would  include  the 
removal  of  contaminated  soils  and 
vegetation  from  the  floodplain-wetlands 
area  along  the  Animas  River  and 
Lightner  Creek. 


In  accordance  with  DOE  regulations 
for  compliance  with  floodplains/ 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022),  DOE 
will  prepare  a  floodplain  and  wetlands 
assessment,  to  be  incorporated  in  the 
final  environmental  impact  statement  of 
this  proposed  action.  Maps  and  further 
information  are  available  from  DOE  at 
the  address  shown  below.  A  draft  of  the 
floodplain/wetlands  assessment  is 
included  as  Appendix  J  of  the  draft  EIS. 

IV.  Comment  Procedures 

A.  Availability  of  Draft  EIS 

Copies  of  the  DEIS  have  been 
distributed  to  Federal,  State,  and  local 
agencies,  organizations,  and  to 
individuals  known  to  be  interested  in 
the  Durango  remedial  action  project. 
Additional  copies  may  be  obtained  from 
the  Project  Manager,  Uranium  Mill 
Tailings  Project  Office,  U.S.  Department 
of  Energy,  5301  Central  Avenue,  NE, 
Suite  1700,  Albuquerque,  New  Mexico, 
87108.  Phone  (505)  844-3941. 

Copies  of  the  DEIS  are  available  for 
public  inspection  at  the  following 
locations: 
Durango  Public  Library,  1188  East 

Second  Avenue,  Durango,  CO  81301. 
Energy  Resource  Center,  1333 

Broadway.  Oakland,  CA  94612. 
Chicago  Office  Library.  9800  South  Cass 

Avenue,  Argonne,  IL,  60839. 
Energy/Env.  Center,  Denver  Public 

Library,  13S7  Broadway,  Denver,  CO, 

80210. 
Idaho  Office  Library,  550  Second  Street 

Idaho  Falls,  ID.  83401. 
Grand  )unction  Area  Office  Library.  P.O. 

Box  2567,  Grand  Junction,  CO.  81502. 
National  Atomic  Museum.  Kirtland  Air 

Force  Base  East,  Albuquerque.  NM. 

87115. 
Nevada  Office  Library.  2753  South 

Highland  Drive.  Las  Vegas.  NV.  89114. 
Oak  Ridge  Office  Library.  Federal 

Building.  Oak  Ridge,  TN.  37830. 
Freedom  of  Information  Reading  Room. 

U.S.  Department  of  Energy,  1000 

Independence  Avenue  SW.. 

Washington.  D.C.,  20585. 
Richland  Office  Library,  Federal 

Building.  Richland.  WA,  99352. 
Savannah  Office  Library.  Savannah 

River  Plant.  Aiken.  SC.  29801. 

B.  Written  Comments 

Interested  parties  are  invited  to 
provide  written  comments  on  the  DEIS 
to  the  Project  Manager  in  Albuquerque. 
New  Mexico,  at  the  address  given 
above.  Comments  should  be  identified 
on  the  outside  of  the  envelope  with  the 
designation  "Drafts  EIS  on  Durango 
Site."  All  comments  and  related 
information  should  be  received  by  DOE 


by  lairaary  11. 1965.  in  order  to  ensure 
consideration  in  preparing  the  final 
statement. 

Any  material  not  accompanied  by  a 
statement  of  confidentiality  will  be 
considered  to  be  nonconfidential.  DOE 
reserves  the  right  to  determine  the 
confidential  status  of  the  information  or 
data  and  to  treat  it  according  to  its 
determination. 

C.  Public  Hearing 

1.  Participation  Procedure.  Public 
hearings  on  the  draft  statement  will  be 
held  at  the  County  Extension  Building. 
Durango,  Colorado  on  December  18, 
1984  at  2:00  p.m.  and  at  7:00  p.m.  to 
provide  an  opportunity  for  oral 
presentations  by  interested  persons. 

A  DOE  official  will  designate  a 
presiding  officer  to  chair  the  hearing. 
This  will  not  be  a  judicial  or 
evidentiary- type  hearing. 

Any  person  who  desires  to  speak  at 
the  hearing  should  notify  the  Project 
Manager  at  the  Albuquerque,  New 
Mexico  address  listed  above  before 
December  14, 1984  so  that  time  can  be 
scheduled.  Although  not  required, 
persons  who  intend  to  speak  are 
encouraged  to  provide  a  brief  summary 
of  the  presentation. 

Individuals  who  did  not  make  an 
advance  arrangement  to  speak  may 
register  to  speak  at  the  hearing.  After  all 
scheduled  speakers,  an  opportunity  will 
be  provided  to  these  individuals  to 
speak.  Time  for  each  participant  will  be 
limited  depending  on  time  available  and 
the  number  of  responses. 

2.  Conduct  of  Hearing.  DOE  will 
arrange  the  schedule  of  presentations  to 
be  heard  and  will  establish  basic  rules 
and  procedures  for  conducting  the 
hearing.  The  length  of  each  presentation 
may  be  limited,  depending  on  the 
number  of  persons  desiring  to  speak. 

Questions  may  be  asked  only  by  those 
conducting  the  hearing  and  there  will  be 
no  cross-examination  of  persons 
presenting  statements. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer  at  the  start  of  the  hearing. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing  including  the  transcript  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  same  locations  as 
listed  above  for  review  of  the  DEIS 
(Section  IV  A).  Additional  copies  of  the 
complete  transcript  will  also  be 
available  at  the  public  document  centers 
noted  above.  Any  person  may  purchase 
a  copy  of  the  transcript  from  the 
reporter. 

D.  Public  Meetings 
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In  addition  to  the  public  bearings. 
DOE  will  also  conduct  informal  public 
information  meetings  on  the  DEIS  in 
Durango.  DOE  will  issue  specific 
information  on  the  time  and  place  of  the 
meetings  in  the  loced  news  media. 

Issued  in  Washington.  D.C  November  a. 
1984. 

|an  W.  Mmm. 

Anistant  Secretary  for  Policy.  Safety,  and 
Environment 

|FR  Doc  M-aOOH  raw  Il-IKM:  M6  «■! 
MLUNQ  COOC  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(Ofn^51533;  FRL-2SS»-21 

Certain  Ctwmtcate;  Premanufactufe 


Correction 

In  FR  Doc.  64-22533,  beginning  on 
page  33721,  in  the  issue  of  Friday. 
August  24. 1984.  make  the  following 
correction:  On  page  33722,  in  colimin 
one,  under  PMN  M-lOn,  line  three 
should  have  read:  dimethylthio- 
carbamylthio-N'-phenyl". 

MLUNQ  COOC  1S0S-01-M 

IOPTS-51S34:  FRL-26e2-61 

Toxic  Substances;  Certain  Chemicals; 
Premanuf acture  Notlees 

Correction: 

In  FR  Doc  64-23048,  beginning  on 
page  34572.  in  the  issue  of  Friday, 
August  31, 1984.  make  the  following 
correction.  On  page  34573,  in  column 
two.  PMN  84-1078"  should  read  "PMN 
84-1080". 
sauHQ  oooc  iss»4i-a 


lOPP-50623;  Fm.-26e2-6I 

Issuance  of  Experimental  Use  Permits 

Correction 

In  FR  Doc.  84-23047.  beginning  on 
page  35030.  in  the  issue  of  Wednesday. 
September  5, 1984,  make  the  following 
correction.  On  page  35040.  column  three 
line  14.  "1200"  should  read  "12200". 

MLUNQ  COOC  1S06-01-M 

|OPP-S0«20;  Fm.-264«-51 

Issuancs  of  Experimental  Use  Permits; 
E.I.  du  Pont  de  Nemours  snd  Co..  et  si. 

Correction 

In  FR  Doc.  84-20844.  beginning  on 
page  31759.  in  the  issue  of  Wednesday. 


August  8. 1984.  make  the  following 
correction:  On  the  same  page,  column 
three,  first  full  paragraph,  line  14,  "40" 
should  read  "400". 


WLUNO  COOC  1S06-01-M 


(OP^5oe»i:  OPP-Ff«.-2e4»-«i 

Issuance  of  Experimental  Use  Permits; 
Atttany  International,  et  aL 

Corrections: 

In  FR  Doc.  84-20873.  beginiung  on 
page  31757.  in  the  issue  of  Wednesday. 
August  8, 1984,  make  the  following 
corrections:  On  page  31757,  column  one. 
in  the  heading.  "Albany  International 
Inc."  should  read  "Albany 
International.''. 

On  page  31758.  coltimn  one,  first  full 
paragraph,  line  five,  "inset"  should  read 
"insect". 

On  the  same  page,  column  two,  first 
full  paragraph,  line  six.  the  first  word 
should  read  "fluvalinate". 

MLUNQ  COOC  ia06-01-« 


(OPP-ia06M;  FRL-267S-2] 

Emergency  Exemptions;  CaRfomla 
Department  of  Food  and  Agriculture; 
etal 

Correction 

In  FR  Doc.  84-24916,  beginning  on 
page  37842.  in  the  issue  of  Wednesday. 
September  26. 1984.  make  the  following 
corrections:  On  the  same  page  the 
subject  heading  should  read  as  set  forth 
above  and  in  column  three.  Item  "9". 
add  "(Libby  Welch)"  at  the  end  of  the 
paragraph. 

WUJNG  COOC  1S0».«1-4I 


lOPF-00187;  PH-FRL  2720-1] 

Administrstor's  Pesticide  Advisory 
Committee;  Subcommittee  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  on 
Labeling  of  the  Administrator's  Pesticide 
Advisory  Committee  (APAC)  will  hold  a 
meeting  to  discuss  organizational  issues 
relating  to  the  function  of  the 
subcommittee.  The  meeting  will  be  open 
to  the  public. 

date:  The  meeting  will  take  place  on 
Tuesday,  December  4, 1984.  at  9:00  a.m. 
and  adjourn  by  12  noon. 
AOORESS:  The  meeting  will  be  held  in: 
Environmental  Protection  Agency.  Rm. 
W-1001. 401  M  St..  SW..  Washington. 
D.C.  20460. 


FON  PUItTHER  MFOHMATIOM  CONTACT: 

Betty  Winter.  Executive  Secretary. 
Administrator's  Pesticide  Advisory 
Committee  (TS-788J.  Office  of  Pesticides 
and  Toxic  Substances.  Enviroomental 
Protection  Agency.  Rm.  E-638,  401  M  St, 
SW..  Washington.  D.C  2046a  (202^38^ 
7801). 

SUPPLCMENTARY  mroRMATION:  The 
Office  of  Pesticide  Programs  (OPP)  is 
undertaking  a  project  to  evaluate 
whether  pesticide  labeling  is 
communicating  use,  hazard,  and 
precautionary  information  effectively. 
OPP  plans  to  explore  not  only  labeling 
but  also  other  means  of  communication 
such  as  educational  and  training 
programs,  media  campaigns,  etc  The 
APAC.  at  its  October  25, 1984  meeting, 
decided  unanimously  to  form  a 
subcommittee  to  advise  the  Agency  on 
labeling  and  hazard  communication. 

The  first  meeting  of  the  Subcommittee 
will  be  an  organizational  meeting  to 
define  the  goals  and  objectives  of  the 
Sabcommittee,  the  subjects  it  plans  to 
address,  and  its  methodology  for 
addressing  them.  A  more  complete 
agenda  will  be  available  at  a  later  date. 

The  meeting  will  be  open  to  the  public 
and  time  will  be  set  aside  for  pubUc 
comments  concerning  the  organizatioo 
of  the  Subcommittee.  Any  member  of 
the  public  wishing  to  present  an  oral  or 
written  statement  relating  to  the 
Subcommittee's  topics  of  discussion  for 
this  meeting  should  contact  the  APAC 
Executive  Secretary  at  the  address  or 
telephone  number  listed  above. 

Dated:  November  9. 1964. 
MarcU  Williams. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Sulfstances. 

P>B  Doc  84-30142  Filed  11-U-M:  a:4S  un| 
CMLUWQCOOC  SSSfr-W-M 


IWH-FRL-271S-51  | 

National  Drinidng  Water  Advisory 
Council;  Open  I 


Under  Section  10(a)(2)  of  Pub.  L  92- 
423.  "The  Federal  Advisory  Conunittee 
Act,"  notice  is  hereby  given  that  a 
meeting  of  the  National  Drinking  Water 
Advisory  Council  established  under  Ae 
Safe  Drinking  Water  Act  as  amended 
(42  US.C.  300f  e/  seq.),  vfiW  be  held  at 
9:30  a.m.  on  December  6, 1984,  and  at 
8:30  a.m.  on  December  7, 1984.  at  the 
U.S.  Environmental  Protection  Agency  s 
Regional  Office,  Hawaii  and  Trust 
Territories  Room.  215  Freemont  Street, 
San  Francisco.  California  94105.  Council 
Subcommittees  will  be  meebng  at  the 
Regional  Office  on  December  S,  1964. 
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The  purpose  of  the  meeting  will  be  to 
consider  various  aspects  of  the  Revised 
Regulations,  Phase  I  and  Phase  II.  Other 
main  agenda  items  will  include  a  panel 
discussion  on  monitoring  for 
unregulated  contaminants,  and  Council 
Subcommittee  reports  on  EPA's  Direct 
Implementation  regulations  for  the  UIC 
Program  in  seven  States  and  some 
Indian  Lands  and  compliance 
monitoring  and  enforcement  oversight 
for  the  Public  Water  Systems 
Supervision  Program. 

This  meeting  will  be  open  to  the 
public.  The  Council  encourages  the 
hearing  of  outside  statements  and  will 
allocate  a  portion  of  its  meeting  time  for 
public  participation.  Oral  statements 
will  be  limited  to  Hve  ftainutes.  It  is 
preferred  that  there  be  one  presenter  for 
each  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council  by 
telephone  at  (202)  382-5533.  The  petition 
should  include  the  topic  of  the  proposed 
statement,  the  petitioner's  telephone 
number  and  should  be  received  by  the 
Council  before  November  30, 1984. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Coimcil  meeting.  Accepted 
written  statements  will  be  recognized  at 
the  Council  meeting  and  will  be  part  of 
the  permanent  meeting  record. 

Any  member  of  the  public  wishing  to 
attend  the  Council  meeting,  present  an 
oral  statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Executive  Assistant,  National 
Drinking  Water  Advisory  Council,  U.S. 
Environmental  Protection  Agency, 
Office  of  Drinking  Water  (WH-550),  401 
M  Street  SW.,  Washington,  D.C.  20460. 

The  telephone  number  is:  Area  Code 
202/382-5533. 

Dated:  Noveint>er  7, 1984. 
Henry  LongMt  11. 

Acting  Assistant  Administrator  for  Water. 

IFR  Doc.  M-3mi8  Filed  n-IS-M:  8:4S  am) 
ICOOC  UM-SO-H 


(OPP-30245;  FRL-267S-3] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products;  NOR-AM 
Chemical  Co.,  et  al. 

Correction 

In  FR  Doc.  84-24924,  beginning  on 
page  37840.  in  the  issue  of  Wednesday, 
September  26, 1984,  make  the  following 
corrections,  on  page  37840,  column 
three,  seventeenth  line  "Contract" 
should  read  "Contact".  On  the  same 
page  under  "Supplementary 
Information",  paragraph  numbered  "1.", 
line  six,  "(N-N  (propyl-"  should  read 
"{N-propyl-N-". 


On  page  37841,  column  one,  first  line, 
"Sulfamide"  should  read  "sulfamide". 

On  the  same  page,  same  column,  line 
twenty-two.  "Extrin  •"'■should  read 
"Ectrin  •". 

MtuNa  cow  1S0S-0t-M 


(OPTS-59168A;  OTS-FRL  267S-11 

Certain  Ctiemicals;  Approval  of  Test 
Marketing  Exemption 

Correction 

In  FR  Doc.  84-25216,  appearing  on 
page  37461,  in  the  issue  of  Monday, 
September  24, 1984,  make  the  following 
correction:  In  column  two  under 
"Supplementary  Information",  in 
paragraph  one,  fifth  line  from  the 
bottom,  insert  the  word  "of  between 
"receipt"  and  "new". 

Mixan  cooc  ins-ei-ii 
IOPTS-51535,  TSH-FRL  2666-5] 

Certain  Chemicals;  Premanufacture 
Notices 

Correction 

In  FR  Doc.  84-23711,  beginning  on 
page  35414,  in  the  issue  of  Friday, 
September  7, 1984,  make  the  following 
corrections:  On  page  35417,  column  one, 
under  "PMN  84-1129",  line  two, 
"aceted"  should  read  "acetic",  and  on 
line  three.  "C^"  should  read  "C,". 

On  the  same  page,  same  column  under 
"PMN  84-1130",  line  three,  "C  Cio" 
should  read  "Ct — Cio  and  "Cs"  should 
read  "C,". 

MUJNQ  COOC  1S0S-01-M 


[OPP-00186;  PH-FRL  2719-6] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
AcnoN:  Notice. 

summary:  There  will  be  a  2-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  to  review  the  Proposed 
Special  Review  Criteria  and  Procedures 
Rule;  to  review  the  Agency's  policy  on 
genetically  engineered  and 
nonindigenous  microbial  pesticides;  to 
review  the  final  rule  classifying  certain 
grain  fumigants  as  restricted  use 
pesticides:  and  to  review  certain 
Standard  Evaluation  Procedures  being 
promulgated  by  the  Office  of  Pesticide 
Programs'  Hazard  Evaluation  Division. 
The  meeting  will  be  open  to  the  public. 


DATES:  Thursday  and  Friday,  December 
13  and  14, 1984,  from  8:30  a.m.  to  5  p.m. 
each  day. 

ADDRESS:  The  meeting  will  be  held  at: 
Ramada  Inn,  901  North  Fairfax  Drive, 
Alexandria,  VA  22314,  (703-683-6000). 
FOR  FURTHER  INFORMATION  CONTACT! 
By  mail:  Philip  H.  Gray,  Jr.,  Executive 
Secretary,  FIFRA  Scientific  Advisory 
Panel,  Office  of  Pesticide  Programs  (TS- 
766C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460. 

Office  location  and  telephone  number. 
Rm.  1115,  Crystal  Mall,  Building  No.  2, 
Ariington,  VA  22202,  (703-557-7096). 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  this  meeting  is: 

1.  Review  of  the  Agency's  Proposed 
Special  Review  Criteria  and  Procedures 
Rule. 

2.  Review  of  the  Agency's  policy  on 
genetically  engineered  and 
nonindigenous  microbial  pesticides. 

3.  Review  of  a  final  rule  adding 
certain  grain  fumigant  uses  of  additional 
active  ingredients  to  the  list  of  those 
which  the  Agency  has  classified  for 
restricted  use. 

4.  Review  of  certain  draft  Standard 
Evaluation  Procedures  (SEPs)  for  the 
following  scientific  studies: 
Envirorunental  Risk  Assessment, 
Hydrolysis,  Aqueous  Photolysis, 
Aerobic  Soil  Metabolism,  Teratology 
and  Magnitude  of  the  Residue:  Crop 
Field  Trials  (raw  agricultural 
commodities). 

5.  Completion  of  any  unfinished 
business  from  previous  Panel  meetings. 

6.  In  addition,  the  Agency  may  present 
status  reports  on  other  ongoing 
programs  of  the  Office  of  Pesticide 
Programs. 

Copies  of  documents  relating  to  item  1 
may  be  obtained  by  contacting:  Joanne 
Dizikes,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  711.  Crystal  Mall,  Building  No.  2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703-557-7400). 

Copies  of  documents  relating  to  item  2 
may  be  obtained  by  contacting:  Federick 
S.  Betz,  Hazard  Evaluation  Division 
(TS-769C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  1128C,  Crystal  Mall.  Building  No.  2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703-557-9307). 

Copies  of  documents  relating  to  item  3 
may  be  obtained  by  contacting:  Robert 
Forest,  Registration  Division  (TS-767C), 
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Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  D.C.  20480. 

Office  location  and  telephone  number 
Rm.  1114,  Crystal  Mall,  Building  No.  2 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703-557-0592). 

Copies  of  documents  relating  to  item  4 
may  be  obtained  by  contacting:  Stephen 
Johnson,  Hazard  Evaluation  Division 
(TS-7e9C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  D.C.  20460. 

Office  location  and  telephone  number 
Rm.  1124,  Crystal  Mall  Building  No.  2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202.  (703-557-7695). 

Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 
Philip  H.  Gray,  Jr.  at  the  address  or 
phone  listed  above  to  be  sure  that  the 
meeting  is  still  scheduled  and  to  confirm 
the  Panel's  agenda.  Interested  persons 
are  permitted  to  file  such  statements 
before  the  meeting,  aiKl  may,  upon 
advance  notice  to  the  Executive 
Secretary,  present  oral  statements  to  the 
extent  that  time  permits.  All  statements 
will  be  made  part  of  the  record  and  will 
be  taken  into  consideration  by  the  Panel 
in  formulating  comments  or  in  deciding 
to  waive  comments.  Persons  wishing  to 
make  oral  and/or  written  statements 
should  notify  the  Executive  Secretary 
and  submit  10  copies  of  a  summary  no 
later  than  December  7, 1984,  in  order  to 
ensure  appropriate  consideration  by  the 
Panel. 

Dated:  November  8, 1984. 
StsvMi  Sckatxow, 
Director.  Office  of  Pesticide  Program*. 

[¥R  Doc  S4-30141  FUmI  11-tS-M:  k46  am) 
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IOPTS-50S26;  TSH-FRL-2677-1] 

Significant  New  Use  Notification; 
Receipt 

Correction 

In  FR  Doc.  84-25218,  beginning  on 
page  37460,  in  the  issue  of  Monday, 
September  24, 1984,  make  the  following 
corrections: 

1.  Under  "SUPPLEMENTARY 
INFORMATION"  the  first  word  should 
read  "Section". 

2.  Under  "SNUR  84-1, "  same  column, 
line  one,  "4^4"  should  read  "4,4'  ". 

WLLINQ  cooc  1SO6-01-K 


[ER-FRL-272fr-4] 

Environmental  Impact  Statements  and 
Regulations;  Avallablltty  of  EPA 
Conwnsnts 

Availability  of  EPA  comments 
prepared  October  29, 1984  through 
November  2, 1984  pursuant  to  the 
pnvironmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act.  as  amended. 
Request  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
October  19, 1984  (49  FR  41108). 

Draft  EISs 

ERP  No.  D-AFS-G6503&-0a  Rating  LO, 
Cibola  Nat'l  Forest,  Kiowa,  Rita  Blanca, 
Black  Kettle,  and  McClellan  Nat'l 
Grasslands,  Land  and  Resource 
Management  Plan.  NM,  TX,  OK. 
SUMMARY:  EPA  expressed  no 
objection  to  the  preferred  alternative, 
but  expressed  concerns  with  the  lack  of 
specific  documentation  on  the  proposed 
uses  of  pesticides  and  requested  that 
more  specific  details  on  pesticide  use  be 
supplied. 

ERP  No.  D-BLM-L-61158-ID,  Rating 
LO,  Jacks  Creek  Wilderness  Study 
Areas,  Designation,  ID.  SUMMARY: 
EPA  expressed  no  objections  to  the 
wilderness  recommendation,  but 
suggested  additional  information  on 
herbicide  spraying,  soil  stability,  and 
fisheries  impacts  be  provided  in  the 
FEIS. 

ERP  No.  D-FHW-F40239-MN,  Rating 
EC2,  MN  TH-33  improvements,  1-35  to 
TH-53,  MN.  SUMMARY:  EPA  believes 
the  project  has  potentially  significant 
environmental  effects  regardless  of  the 
alternative  selected.  In  the  urban  section 
of  the  project,  the  throughtown 
alternative  impacts  numerous  noise 
sensitive  receptor,  while  the  bypass 
alternatives  impact  a  great  number  of 
ecologically  sensitive  areas.  In  the  rural 
Section  of  the  project  all  the  alternatives 
impact  many  acres  of  ecologically 
sensitive  lands.  EPA  recommends  an 
alternative  that  would  upgrade  the 
existing  alignment. 

ERP  No  D-J'HW-G40112-AR,  Rating 
LO,  US  71  Construction.  (State  Project 
4833),  1-40  to  Fayetteville  Bypass.  AR. 
SUMMARY:  EPA  has  not  identified  any 
potential  environmental  impacts 
requiring  substantive  changes  to  the 
proposal. 


'    ERP  No.  D-FHW-L40138-AK.  Rating 
E02,  Knik  Arm  Bridge  Crossing 
Construction,  Cook  Inlet.  AK. 
summary:  EPA  is  concerned  that 
neither  of  the  two  proj^osed  crossing 
alternatives  appear  to  conform  with  the 
State  Implementation  Plan  for  air 
quality.  Projected  viola tiona  of  Nat'l 
Ambient  Air  Quality  Stds.  for  carbon 
monoxide  need  to  be  prevented  if  the 
bridge  alternative  is  selected.  For  the 
bridge  alternatives,  EPA  believes  the 
secondary  development  impacts  to  the 
Mat-Su  Borough,  have  not  been 
evaluated  sufficiently  and  adequate 
mitigation  has  not  been  proposed. 

Final  EISs 

ERP  No.  F-AFS-L61149-WA.  Early 
.Winters  Alpine  Winter  Sports  Study, 
Permit,  Okanogan  NF.  WA.  SUMMARY: 
Although  EPA  believes  the  FEIS  does 
not  include  a  sufficient  guarantee  that 
air  quality  impacts  from  secondary 
growth  and  wood  stove  use  will  be 
adequately  mitigated,  a  cooperative 
agreement  is  being  prepared  with  the      >j 
Forest  Service,  Washington  Dept  of 
Ecology,  and  Okanogan  County  to 
resolve  this  concern.  Without  mitigation, 
total  suspended  particulates  will  exceed 
Nat'l  Ambient  Air  Quality  Stds. 

ERP  No.  D-FHW-E40400-FL.  FL-22/ 
232/39th  Ave.  Road  Improvement  1-75 
to  Gainesville  Regional  Airport  FL 
SUMMARY  EPA  believes  that  the 
project's  long-term  impacts  to  wet-lands 
and  water  quality  are  manageable  if 
'  appropriate  erosion  control  measures 
are  implemented. 

ERP  F-FHW-F40178-MN.  West  River 
Parkway  Construction,  Franklin  Ave.  to 
Plymouth  Ave.,  MN.  SUMMARY:  EPA 
does  not  object  to  the  implementation  of 
the  proposed  project.  The  selection 
Alternative  1  alleviated  potential  air 
quality  impacts.  ' 

ERP  No.  F-^OA-B8900007-MA, 
Waquoit  Bay  Nat'l  Estuarine  Sanctuary 
Designation,  Nantucket  Sound,  MA. 
SUMMARY:  EPA  believes  that  the 
proposed  sanctuary  will  not  cause 
significant  adverse  impact  on  the 
environmental,  nor  affect  the  ground 
water  quality  of  the  Cape  Code  sole 
source  aquifer  so  as  to  create  a 
significant  hazard  to  public  health. 

Dated:  November  13, 1964. 
Allan  Hirach. 
Director.  Office  of  Federal  Acti\itie$. 

|FR  Doc  M-Wias  Filed  11-1S-M:«.'45  Ml| 
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[ER-FRL-ZTaO-S] 

Eiivkonwntol  Impact  Statafnants; 


Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202] 

382-5073  or  (202)  382-5075. 
Availability  of  Environmental  Impact 

Statements  filed  November  5, 1984 

through  November  9, 1984,  Pursuant  to 

40  CFR  1506.9. 

EIS  No.  84047a  FSuppl.  NHT.  REG.  1985 
Model  Year  Light  Trucks  Corporate 
Average  Fuel  Economy  Standards, 
Due:  December  17, 1984.  Contact: 
loseph  Innes  (202)  428-0848. 

□S  No.  840493,  DSuppl.  AFS,  MT,  Lewis 
and  Clark  National  Forest  Land  and 
Resource  Management  Plan, 
Wilderness  Designation.  Due: 
February  15, 1985,  Contact:  John 
Gorman  (406)  727-0901. 

EIS  No.  840503.  Draft.  AFS.  NH,  ME, 
White  Mountain  National  Forest  Land 
and  Resource  Management  Plan,  Due: 
February  28, 1985,  Contact  Carl 
Cebhardt  (603)  524-6450. 

EIS  No.  840504.  Final.  FHW,  OH,  Ohio 
Turnpike  (1-76/1-80/1-90)  Upgrading. 
IN  to  PA  State  Line,  Due:  December 
17. 1984.  Contact  John  Hibbs  (614) 
469-6869. 

EIS  No.  840505.  Final  NHT,  REG,  1986 
Model  Year  Corporate  Average  Fuel 
Economy  Standards.  Due:  December 
17, 1984.  Contact:  Joseph  Innes  (202) 
426-0646. 

EIS  No.  840506,  Fmal,  BLM,  WY.  Platte 
River  Resource  Area.  Resource 
Management  Plan,  Due:  December  17, 
1984.  Contact  Jim  Melton  (307)  261- 
5101. 

EIS  No.  840507,  Draft.  AFS,  SC,  Sumter 
National  Forest  Land  and  Resource 
Management.  Due:  February  15. 1985, 
Contact  Donald  Eng  (803)  765-5222. 

EIS  No.  840508,  Final  BLM,  UT,  Cedar. 
Beaver,  Garfield  and  Antimony 
Planning  Units,  Resource  Management 
Plan.  Due:  December  17. 1984,  Contact: 
Sheridan  Hansen  (801)  586-2458. 

EIS  No.  840509.  Final.  BLM.  NV. 
Lahontan  Resource  Area.  Resource 
Management  Plaa  Due:  December  17, 
1984.  Contact  Thomas  Owen  (702) 
882-1631. 

EIS  No.  840510.  Final.  FHW.  WA. 
Washington  State  Convention  and 
Trade  Center.  Leasing/Construction, 
Pike  Street  to  Freeway  Park,  King 
County,  Due:  December  17, 1984. 
Contact:  P.C.  Gregson  (206)  753-2120. 

EIS  No.  840511.  Draft  UMT.  MD. 
Baltimore  Northeast  Corridor  Transit 
Improvements,  Baltimore  County, 
Due:  January  4, 1985.  Contact  John 
Carudo  (215)  597-4179. 

EIS  No.  84051Z  Draft.  FHW.  OR.  SW 
257th  Avenue  Extension,  1-84  to  Stark 


Street.  Multnomah  Coimty.  Due: 
January  11. 1985,  Contact:  Dale 
Wilken  (503)  399-5749. 

EIS  No.  840513,  Draft  USN,  WA,  Puget 
Sound  Area.  Carrier  Battle  Group 
Homeporting.  Construction/ 
Operation,  Snohomish  County,  Due: 
January  14, 1985,  Contact:  Rear 
Admiral  LS.  Severance  (206)  526- 
3075. 

EIS  No.  840514,  Draft,  DOE,  CO, 
Durango/Vanadium  Inactive 
Uranium/Vanadium  Mill  Tailina  Site. 
Redmedial  Actions/Clean-up  of 
Radioactively-Contaminated  Material, 
Durango,  La  Plata  County,  Due: 
January  11, 1985,  Contact  James 
Moriey  (505)  844-3941. 

EIS  No.  840515.  Draft.  NRC,  GA.  Vogtle 
Electric  Generating  Plant  Unit  1  and 
2,  Operation,  License  Issuance,  Burke 
County,  Due:  January  7, 1985,  Contact: 
Darl  Hood  (301)  492-8474. 

EIS  No.  840516,  Draft.  BLM,  NV, 
Esmeralde-Southem  Nye  Planning 
Area.  Resource  Management  Plan, 
Esmeralda  and  Nye  Counties,  Due: 
February  19, 1985.  Contact  Stephen 
Mellington  (702)  388-6403. 

EIS  No.  840517,  Draft  MMS,  ATL,  MA, 
RI,  CT,  NY.  NJ,  PA.  DE.  MD.  1985  OCS 
Oil/Gas  Sale  No.  Ill,  Exploration/ 
Development/Production  of 
Hydrocarbon  Resources,  Lease 
Offering,  Due:  January  8, 1985. 
Contact  Heino  Beckert  (703)  285-2265. 

EIS  No.  840518.  Final.  MMS.  CA.  Point 
Arguello  Field  OCS  Oil  and  Gas 
Development/Gavista  Processing 
Facility,  Santa  Barbara  County,  Due: 
December  17, 1984,  Contact:  Mary 
Elaine  Warhurst  (213)  688-4360. 

Amended  Notices 

EIS  No.  840482,  DSuppl,  AFS.  MT, 
Flathead  National  Forest  Land  and 
Resource  Management  Plan.  Due: 
February  15, 1985,  Published  FR  11-2- 
84 — Filing  date  reestablished. 

EIS  No.  840414.  Draft.  USN.  ATL.  VA. 
Navy  Electromagnetic  Pulse  Radiation 
Environment  Simulator  for  Ships 
(EMPRESS  II),  Operation,  Chesapeake 
Bay  and  Atlantic  Ocean,  Due: 
December  13, 1984,  Published  FR  9- 
21-84 — Review  extended. 
Dated:  November  13, 1984. 

Allan  Hirach, 

Director,  Office  of  Federal  Activities. 

|FR  Doc.  S4-301H  Filed  11-lS-M:  8:45  ainl 
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[OPP-900e«;  FRL-2720-8] 

Cartain  PaaticMa  Chamicala;  Intant  To 
Raaaaasa  Cartain  RPAR  and  Pra-RPAR 
Daciaions 

AQENCV:  EnvironmentaT  Protection 

Agency  (EPA). 

action:  Notice  of  intent  to  reassess 

certain  RPAR  or  pre-RPAR  pesticide 

decisions. 

summary:  This  notice  announces  the 
intent  of  the  EPA  to  reassess  decisions 
made  regarding  the  rebuttable 
presumptions  against  registration 
(RPARs)  or  pre-RPARs  of  certain 
chemicals  and  the  anticipated  schedule 
for  such  reassessments.  The  RPAR  or 
pre-RPAR  decisions  for  the  pesticides 
lindane,  benomyl,  paraquat  DDVP,  EPN, 
PCNB.  the  EBDCs  and  terbutryn  will  be 
reassessed.  Each  such  reassessment  will 
be  based  on  a  review  of  the  full 
complement  of  health  and  safety  data 
available  within  the  agency.  For  the 
EBDCs,  EPN,  PCNB.  DDVP  and 
terbutryn.  the  Agency  is  awaiting  receipt 
of  additional  health  and  safety  data 
which  the  Agency  has  previously 
requested  from  registrants  or  are 
otherwise  under  development  and  which 
the  Agency  considers  necessary  to 
conduct  the  reassessments  concerning 
these  pesticides.  This  notice  includes  a 
list  of  the  data  considered  by  the  agency 
to  be  necessary  for  the  reassessment  of 
EBDCs.  EPN.  PCNB.  DDVP  and 
terbutryn  and  the  projected  dates  for 
receipt  of  such  data  by  the  Agency. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail: 

Frank  T.  Sanders.  Registration  Division 
(TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
D.C.  20460. 
Office  location  and  telephone  number 
Rm.  716.  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA.  (703-557- 
7420). 
SUPPLEMENTARY  INFORMATION: . 

I.  Background 

On  September  19, 1984,  the  Agency 
and  the  plaintiffs  in  NRDC,  et  al.  v. 
Ruckelshaus,  et  al.  (Civil  Action  No.  83- 
1509)  executed  a  Settlement  agreement 
In  that  agreement  the  agency  agreed  to 
reassess  its  RPAR  decisions  concerning 
the  pesticides  lindane,  benomyl,  the 
EBDCs,  EPN.  and  PCNB.  and  its  pre- 
RPAR  decisions  concerning  the 
pesticides  paraquat  terbutryn  and 
DDVP.  On  October  14. 1984.  Judge 
Oliver  Gasch  of  the  U.S.  District  Court 
for  the  District  of  Columbia  approved 
the  Settlement  Agreement. 
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This  Notice  is  published  pursuant  to  a 
provision  of  the  Settlement  agreement 
which  requires  the  Agency  to  issue  for 
publication  in  the  Federal  Register  a 
notice  of  its  intention  to  reassess  these 
particular  RPAR  or  pre-RPAR  decisions 
and  a  list  of  data  considered  necessary 
to  conduct  the  reassessments  for  the 
EBDCs.  EPN.  PCNB,  DDVP.  and 
terbutryn  and  the  projected  dates  for 
receipt  of  such  data  by  EPA. 

II.  Regulatory  Framework 

Before  a  pesticide  product  may  be 
sold  or  distributed  in  the  United  States, 
the  product  must  be  registered  in 
compliance  with  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
sections  3(a)  and  12(a)(1).  A  pesticide 
registration  is  a  license  allowing  a 
pesticide  product  to  be  s6ld  and 
distributed  for  a  specified  use  or  uses  in 
accordance  with  label  instructions  and 
precautions  and  other  terms  and 
conditions  of  registration.  A  pesticide 
product  will  be  registered  only  if  it 
performs  its  intended  pesticidal  function 
without  causing  "unreasonable  adverse 
effects  on  the  environment" 

Under  FIFRA  section  6,  the 
Administrator  of  EPA  may  cancel  the 
registration  of  a  pesticide  product  or 
modify  the  terms  and  conditions  of  its 
registration  whenever  it  is  determined 
that  the  pesticide  product  causes 
unreasonable  adverse  effects  on  the 
environment.  The  Agency  created  the 
RPAR  process  to  facilitate  the 
identification  of  pesticide  products  (or 
uses  thereof)  which  may  not  satisfy  the 
statutory  standard  for  registration,  and 
to  provide  an  informal  procedure 
through  which  to  gather  and  evaluate 
information  about  the  risks  and  benefits 
of  these  products  and  uses.  The 
regulations  governing  the  RPAR  process 
are  set  forth  at  40  CFR  162.11. 

III.  Reassessments 

In  each  reassessment,  the  Agency  will 
independently  review  the  full 
complement  of  available  health  and 
safety  data,  assess  applicable  health 
and  environmental  risks,  and  reach  an 
appropriate  regulatory  decision  in 
accordance  with  law.  Such  decision  may 
consist  of  a  proposed  or  final 
Registration  Standard,  a  notice  of  RPAR. 
a  notice  of  proposed  RPAR  decision,  a 
Notice  of  Intent  to  Suspend,  or  a  Notice 
of  Intent  to  Cancel  concerning  the 
particular  pesticide.  Upon  completion  of 
each  reassessment,  the  Agency  will,  in 
its  discretion,  place  the  particular 
pesticide  in  the  most  appropriate  stage 
of  the  regulatory  process  to  avoid 
unnecessary  delay  in  reaching  a  final 
regulatory  decision. 


EPA  will  complete  its  reassessments 
for  the  individual  chemicals  according  to 
the  following  schedule  unless  an 
individual  deadline  is  extended  for 
"good  cause"  as  provided  below. 


IV.  Data  Considered  Necessary  for 
ReassewmenU  Which  Are  Cuirently 
Unavailable  and  the  Projected  Dates  of 
Receipt 


Chwnicri 


Paraquat.. 
EBOCa 


EPN _. 

PCNB -. 

DDVP 

Taitukyn.. 


Sapl  30.  1985 
Mar  31.  1986 

Do 
Oac  31.  1986 

Oo. 

Oo. 

Do.  S 


1.  Diataty  aiyoaura  imdlw 

a  Crap  raaidua  (aaoh  param  EBOC  and  aa 
m^  niilahnllln  and  Uagiadalaa.  kidudkig 

altiytana  Moma  (ETU) - 

b.   Plam/kvMlock   iiiaabolam  (aatfi  param 
EBOC  and  ETU) 


c.  Convaraion.  raducMoo.  eoncanlraton  during 
procanmg  (aach  param  EBOC  and  «a  mala- 


For  each  particular  pesticide,  the  date 
for  completion  of  a  reassessment  may 
be  extended  for  "good  cause"  upon 
agreement  of  the  plaintiffs  in  NRDC,  et 
al.  V.  Ruckelshaus,  et  al.  and  the 
Agency.  If  the  plaintifts  and  the  Agency 
are  unable  to  reach  an  agreement  on  the 
need  for  such  an  extension,  the 
Settlement  Agreement  provides  that  the 
Agency  may  apply  to  the  Court  to 
modify,  for  good  cause  shown,  the  date 
previously  agreed  upon  for  completion 
of  a  particular  reassessment 


ETU). 


2.  Product  ctwmiaayt 

a    Product  Uwiflty  (al  product  coniponar«». 

indudk<g  aacti  pawtt  EBOC  and  Hi  ETU 

convataon  product) _ — 

b  Product  analyaia  (ai  product  componama. 
indudkig  aach  param  EBOC  and  Mi  ETU 

conxaraion  product) 

c  CarWication  o<  ngradwntt  (al  product  oom- 
ponanti.  including  aacti  param  EBOC  and  la 
ETU  oomrataton  product) 

d    Ptwaica)  and  chanHcal  ciiaractarialica  (M 


product  oomponarita.  Inctuding  aach  param 

EBOC  and  Ma  ETU  convararan  product) 

3.  Toncdogical  studia*: 

a    90-day   aubOvonic  taading   (aaoh   param 

EBOC  and  ETU) 

b   90^1ay  aubchronic  MiaMion  (aach  param 

EBOC  and  ETU) 


1/86 
1/86 

4/88 

1/86 

1/85 

1/85 

1/86 

11/86 
11/86 


PrafacMd  data  o(  laoalpl 

OM 

AmobtA 

Manab 

Manoo- 

Mb 

Nabwn 

Zmab 

MMIrwn 

4.  MulaganicNy  Mating 

a.  Amaa  aaaays  lor  gana  mt^atton 

'2/86 
2/85 
2/65 
2/85 
2/85 

2/85 
2/85 
2/85 

3/86 
3/85 
3/85 
3/85 
3/86 

3/85 

3/85 
3/85 

11/85 
11/85 
11/85 
11/85 
11/86 

11/86 
■4/83 
<4/83 

2/8& 
2/SS 
2/86 
2/86 
2/86 

2/85 
2/86 
2/85 

2/86 
2/86 
2/85 
2/86 
2/86 

2/85 
2/86 
2/86 

2/86 

2/86 
2/85 

2/86 
2/86 

a.  In  vMro  or  in  vivo  prvnary  hapalocyta  rapair 

taft - 

2/86 

S  tialalMiliiiii  atiMtv                

12/85 

12/86 

■  Oala  aubmmad  and  curranOy  undar  raviaw. 


a-EFN 


1.  Toxkx)logy  data  raguiranianta:  TaratogaraoRy  (2 
ipaciet:  rat  and  rabt)it) 

2.  Raantry  protaction  data  raqulramanta:  FMd 
atudy— foliar  dialodgaabia  raalduaa  (on  al  crepa 
tor  winch  EPN  i*  ragiaterad) 

3.  A  atudy  to  axplora  tha  niachaniam  o«  raoowary 
from  EPNMnduced  delayed  naurotoadty 


b  \n-mo  mcronudeua  asaay.. 

c.  Oominam  laltial  aaaay 

d-  Sialar  chromatid  axdianga.. 


11/86 

4/86 
4/86 


2  Oncoganldty  atudtar  NTP  btoaaaay- 


4/86 
4/86 
4/86 
3/86 


CTaAHkyn 


TaraMganidly  awty.. 


11/86 


1  Product  chainialry. 

a  New  contidantial  atatamam  ol  formula  ahow- 
ir«g  HCe  level  of  0  5%.  manmum 

b.  Annual  progreaa  report  on  new  technology 
to  achieva  0  IN  HCB 

2  Residue  study  lor  PCNB  and  HC8  lavala  in 
processed  potatoes 

3  /kppl««tor  axpoeure  study    Data  demonatrating 
ttiat  packaging  and  use  pettema  wM  not  raauH  in 

ilo 


2'859 
CI 
12/85 

12/85 


0.  Dovr 


1  Mutagamclty  itudiea: 

a  In-vltro  rrnitagenicNy I      4/85 


< Annualy 

Information  concerning  the  status  of 
these  reassessments  will  be  provided  to 
interested  persons  by  the  Agency  on  an 
ongoing  basis. 

Dated:  Novemtwr  \i,  1984. 
Steven  Schatsow. 
Director.  Office  of  Pesticide  Programs. 

(FR  Doc  84-30252  Filed  11-15-84;  SW  ami 
MUJNaCOOE  8860-60-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Texas;  Amendment  to  Notice  of  a 
Major-Oteaster  Declaration 

(FEMA-727-OR1 

AOINCV:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMAWV:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-727-DR).  dated  October 
30. 1984.  and  related  determinations. 

dated:  November  8. 1984. 

FOR  FURTHCR  INFORMATION  CONTACT: 

Sewall  H.£.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington,  DC.  20472  (202J  287-0501. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Texas,  dated  October  30. 1984. 
is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  30, 1984: 

Precinct  Four  in  Harris  County  as  an 
area  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

SmiiimI  W.  Speck. 

Associate  Director.  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

(FR  Doc  M-JOUn  Filed  I1-I5-M:  8:4S  ui| 
MUMQ  coot  (Tia-OI-N 


FEDERAL  MARITIME  COMMISSION 
Agr«ement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  fding  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Ofr~ice  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  D.C. 
20573,  within  10  days  after  the  date  of 
the  Faderal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  person?  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreetnent. 


Agreement  No.  202-000014-056. 

Title:  Trans  Pacific  Freight  Conference 
{Hong  Kong). 

Parties: 

American  President  Lines.  Ltd. 

Barber  Blue  Sea  Line 

japan  Line.  Ltd. 

A.P.  Moller  Maersk  Line 

Nippon  Yusen  Kaisha 

Sea-Land  Service,  Inc. 

Showa  Line.  Ltd. 

United  States  Line,  Inc. 

Yamashila-Shinnihon  Steamship  Co., 
Ltd. 

Synopsis:  The  proposed  amendment 
would  authorize  independent  action  to 
be  taken  over  the  letter  or  wire 
signature  of  the  person  authorized  to  do 
so. 

Agreement  No.  202-005700-03a 

Title:  New  York  Freight  Bureau. 

Parties: 

Barber  Blue  Sea  Line 

japan  Line,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines.  Ltd. 

Nippon  Yusen  Kaisha 

United  States  Lines,  Inc. 

Yamashita-Shinnihon  Steamship  Co.. 
Ltd. 

SYNOPSIS:  The  proposed  amendment 
would  authorize  independent  action  to 
be  taken  over  the  letter  or  wire 
signature  of  the  person  authorized  to  do 
so. 

Agreement  No.  223-010674. 

Title:  Elizabeth  New  jersey.  Terminal 
Services  Agreement. 

Parties:  Sea-Land  Service,  Inc. 

Cia  Chilena  de  Navegacion 
Interoceanica  S.A. 

Synopsis:  Under  Agreement  No.  223- 
010674,  Sea-Land  will  provide  terminal 
services  to  Cia  Chilena  de  Navegacion 
Interoceanica  S.A.  at  the  Elizabeth-Port 
Authority  Marine  Terminal.  The  term  of 
the  agreement  shall  be  for  one  year  from 
its  effective  date.  The  parties  have 
requested  a  shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  13. 1984. 
Francis  C.  Hunwy, 

Secretary. 

tFH  Doc.  M-3<n?4  Filed  11-15-M:  11:45  *m\ 
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FEDERAL  RESERVE  SYSTEM 

Fidelcor,  Inc.,  et  al;  Applications  To 
Engage  de  Novo  in  Permissible 
NonlMinking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 


Y  (12  CFR  225.23(a)(l])  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  the  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  5, 1984. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President),  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Fidelcor,  Inc.,  Rosemont, 
Pennsylvania:  to  engage  de  novo  through 
its  subsidiary,  Latimer  &  Buck,  Inc., 
Rosemont.  Pennsylvania,  in  servicing  of 
loans  and  other  extensions  of  credit  for 
Applicant's  accounts  or  for  the  accounts 
of  others.  This  application  is  to  expand 
the  previously  approved  geographic 
scope  (Delaware,  eastern  Pennsylvania, 
and  southern  New  jersey)  to  include  the 
entire  United  States. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  j.  Montelaro,  Vice  President). 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  MCORP.  Dallas,  Texas;  to  engage 
de  novo  through  functions  or  activities 
that  may  be  performed  by  a  trust 
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company  (iocliuling  activities  of  a 
fiduciary,  ageacy,  or  custodial  nature), 
in  the  manner  authorized  by  federal  or 
state  law  including  making  loans  and 
investments  and  talcing  deposits. 

Board  of  Govcmora  of  the  Federal  Reserve 
System.  November  S,  1964. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc  M-aeor?  F>M  II-IS-M:  MS  un| 
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National  Perm  Bancshares,  Inc,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  a  I  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requires  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  sununarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  7, 1984. 

A.  Federal  Reserve  Bank  of      ' 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  lOO  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  National  Penn  Bancshares,  Inc.. 
Boyertown.  Pennsylvania:  to  acquire  20 
percent  of  the  voting  shares  of  National 
Bank  of  the  Main  Line,  Wayne, 
Pennsylvania  (in  organization). 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Water  Tower  Bancorp,  Inc., 
Chicago,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
Water  Tower  Trust  and  Savings  Bank, 
Chicago,  Illinois. 


C  Federal  Reserve  Bank  of  St  Louis 

(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63166: 

1.  Star  City  Bancshares,  Inc.,  Star 
City,  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of  Bank 
of  Star  City,  Star  City,  Arkansas. 

D.  Federal  Reserve  Baak  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Security  Holding.  Inc.  Aurora, 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  Uie  voting  shares  of  East 
National  Bank,  Denver,  Colorado;  and  to 
acquire  Mountain  Holding,  Inc.,  Aurora, 
Colorado,  and  Security  Bancorporation, 
Inc.,  Boulder,  Colorado,  thereby 
indirectly  acquiring  Security  Bank  of 
Aurora,  Aurora,  Colorado  and  Security 
Bank  of  Boulder.  Boulder.  Colorado. 

E.  Federal  Reserve  Bank  of  Dallas 
(Anthony  }.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Kingsland  Bancshares,  Inc., 
Kingsland,  Texas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of 
Kingsland  National  Bank.  Kingsland. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  9, 1984. 
James  McAfee. 
Associate  Secretary  of  the  Board. 

(FK  Doc.  a«-3Mra  n*d  II-IS-M:  t:4S  unj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  SutMnltted  to  ttw  Office 
of  Management  and  Budget  for 
Clearanc* 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  comphance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  November  9. 
1984. 

Public  Health  Service  Administration 

Office  of  the  Assistant  Secretary  for 
Health 

Subject:  1986  National  Mortality 

FoUowback  Survey — Pretest — .New 
Respondents:  Individual 


Subject:  Evaluation  of  the  Products  k 
Services  of  PHS  Clearinf  bouses — - 
New 

Respondents:  State/Local  government; 
Businesses;  Federal  agencies 

National  Institutes  of  Health 

Subject:  Private  Sector  PerepecHves  on 

Health  Issues  of  Minority 

Americans — New 
Respondents:  State  and  Local 

governments  and  businesses 

Health  Resources  arid  Services  . 
Administration 

Subject  Coaunon  Reporting 

Requirements  fortJrban  Indian  Health 

Programs — New 
Respondents:  Non-profit  Institutions 

Alcohol.  Drug  Abuse  and  Mental  Health 
Administration 

Subject:  Mental  Health  of  Primary  Care 

Training  Program — ^Nevr 
Respondents:  Individuals/Non  profit 

Institutions 
OMB  Desk  Officer  Fay  S.  hidicello 

Social  Security  Administration 

Subject:  Child  Support  Enforcement 
Activities  Under  Title  IV-D  of  the 
Social  Security  Act — Extension  no 
change— OCSE-3  (0960-0154) 

Respondents:  Individuals 

Subject  Report  of  Continuing  Disability 
Interview — Revision — SSA-454BK 
(0960-0072) 

Respondents:  Individuals 

Subject  Report  by  Person  Entitled  to 
Special  age  72  Payments — ^Extension 
no  change— SSA-1625  (0960-0094) 

Respondents:  Individuals 

OMB  Desk  Officer  Robert ).  Fishman 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  shoold  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  addresr  OMB  Reports 
Management  Branch,  New  Executive 
Office  Buitding,  Room  3208,  Waehington, 
DC.  20503;  ATTN:  (name  of  OMB  Desk 
Officer.) 

Dated:  Novemt>er  fl.  1984. 

Harry  A.  Hwid, 

Acting  Deputy  Assistant  Secretary  for 
Manageipent  Analysis  and  Systems. 

ire  Dw.  a4-MIMI  PiM  1V-I(-M:  M*  mb| 
SHJJNQ  COOC  41SS-0MI 


45490 


Federal  Register  /  Vol.  49.  No.  223  /  Friday.  November  16.  1984  /  Notices 


SocW  Security  AdmbiMratton; 
Statement  of  Orgeniiatton,  Functions 
and  Delegation  of  AuttMdty 

Correction 

In  PR  Doc  84-27433  beginning  on  page 
40671  in  the  issue  of  Wednesday, 
October  17, 1984,  make  the  following 
corrections: 

1.  Obn  page  40671.  third  column; 

a.  In  the  fourth  line.  "All  SEA"  should 
have  read  "ail  SSA": 

b.  In  the  seventeenth  line.  "OLIS" 
should  have  read  "OIS"; 

c.  In  the  twenty-second  line,  "the" 
should  have  read  "to"; 

d.  In  the  thirty-seventh  line.  "(OIS)" 
should  have  read  "(OSI)";  and 

e.  ui  the  forty-sixth  line.  "Directs" 
should  have  read  "  directs". 

2.  On  page  40672; 

a.  In  the  first  column,  first  line,  "to" 
should  have  read  "the"; 

b.  In  the  second  column,  eighteenth 
line  of  paragraph  E..  "enforce"  should 
have  read  "enforces". 

cooe  1S0S-SVM 


Alcohol,  Drug  Abuee,  and  Mental 
H«ytti  Administration 

National  Adviaory  Mental  Health 
Councfl;  Meetlno 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  Appendix  I),  announcement  is 
made  of  the  meeting  of  the  National 
Advisory  Mental  Health  Council  during 
the  month  of  December  1964. 

National  Advisory  Mental  Health 
Council:  December  3-4:  9:00  a.m.. 
National  Institutes  of  Health.  Building 
31C.  Conference  Room  6,  9000  Rockville 
Pike.  Bethesda.  Maryland  20205. 

Open:  Contact:  Ms.  Helen  Garrett, 
Committee  Management  Officer, 
Parklawn  Building.  Room  17C-28.  5600 
Fishers  Lane.  Rockville.  Maryland  20857, 
(301)  443-4333. 

Purpose:  The  National  Advisory 
Mental  Health  Council  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator.  Alcohol. 
Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  of  Mental  Health, 
regarding  policies  and  programs  of  the 
Department  in  the  field  of  mental  health. 
The  Council  reviews  applications  for 
grants-in-aid  relating  to  research  and 
training  in  the  Held  of  mental  health  and 
makes  recommendations  to  the 
Secretary  with  respect  to  approval  of 
applications  for.  and  amount  of.  these 
grants. 

Agenda:  The  meeting  scheduled  for 
December  3-4  will  be  open  for 


discussion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  program  developments. 
Attendance  at  this  2-day  open  meeting 
will  be  limited  to  space  available. 

Substantive  information,  summaries 
of  the  meetings,  and  roster  of  Committee 
members  may  be  obtained  from  Ms. 
Helen  W.  Garrett.  Committee 
Management  OfHcer.  National  Institute 
of  Mental  Health,  Parklawn  Building. 
5600  Fishers  Lane.  Rockville.  Maryland 
20857.  (301)  443-4333. 

Dated:  Noveml>er  9, 19B4. 
Su«  Simons, 

Committee  Management  Officer.  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

|FR  Doc.  M-3(n2S  FiM  11-15-M;  8:45  ami 
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Food  and  Drug  Administration 
Advisory  Committee;  Meeting 

agency:  Food  and  Drug  Administration. 
ACTKMl:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meeting:  The  following  advisory 
committee  meeting  is  announced: 

Veterinary  Medicine  Advisory 
Committee 

Date,  time,  and  place.  December  13 
and  14;  9  a.m.  on  December  13;  8  a.m.  on 
December  14.  Conference  Rm.  E, 
Parklawn  Bldg..  5600  Fishers  L.ane. 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  December 
13,  9  a.m.  to  12  m.;  open  public  hearing.  1 
p.m.  to  2  p.m.;  open  committee 
discussion,  December  13.  2  p.m.  to  4 
p.m.,  December  14.  8  a.m.  to  2:30  p.m.; 
Bert  L  Schrivener.  Center  for  Veterinary 
Medicine  (HFV-400).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-4557. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  new  animal  drugs,  feeds, 
and  devices  for  use  in  the  treatment  of 
animal  diseases  and  makes  appropriate 
recommendations  to  the  Commissioner 
of  Food  and  Drugs. 

Agenda — Open  public  hearing. 
Interested  persons  desiring  to  present 


data,  information,  or  views  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  notify  the  contact 
person. 

Open  committee  discussion.  On 
December  13,  the  committee  will 
discuss:  (1)  The  role  of  the  Veterinary 
Medicine  Advisory  Committee,  (2)  the 
role  of  the  Center  for  Veterinary 
Medicine  Council  and  its  relation  to  the 
Advisory  Committee,  and  (3)  the 
definition  of  the  policymaking  process  in 
the  Center  for  Veterinary  Medicine. 

On  December  14,  the  committee  will 
discuss:  (1)  Pending  policy  decisions  in 
the  Center,  (2)  development  of  an 
agenda  for  dealing  with  policy  issues, 
and  (3)  a  committee  agenda  for  the  next 
meeting. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committed 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  concerning  the  policy  and 
procedures  for  electronic  media 
coverage  of  FDA's  public  administrative 
proceedings.  This  guideline  was 
published  in  the  Federal  Register  of 
April  13. 1984  (49  FR  14723).  These 
procedures  are  primarily  intended  to 
expedite  media  access  to  FDA's  public 
proceedings,  including  hearings  before  a 
public  advisory  committee  conducted 
pursuant  to  Part  14  of  the  agency's 
regulations.  Under  this  guideline, 
representatives  of  the  electronic  media 
may  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
the  presentation  of  participants  at  a 
public  hearing.  Accordingly,  all 
interested  persons  are  directed  to  the 
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guideline,  as  well  as  the  Federal 
Register  notice  announcing  issuance  of 
the  guideline,  for  a  more  complete 
explanation  of  the  guideline's  e^ect  on 
public  hearings. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  oJJen  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  descretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockvile,  MD  20857, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  November  9. 1984. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FK  Doc  M-WIU  niad  11-1&-M:  «:45  tml 
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(Docket  No.  S4P-«360] 

Food  for  Human  Consumption; 
Enriched  Bread  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Maritet  Testing 

aqcncy:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Schmidt  Baking  Co.,  Inc.,  to  market 
test  a  bread  enriched  to  the  nutrient 
levels  reconunended  by  the  National 
Academy  of  Sciences,  Food  and 
Nutrition  Board  (FNB),  in  1974  (with  the 
exception  that  iron  will  remain  at  the 


level  required  by  the  standard  of 
identity  for  enriched  bread).  The 
purpose  of  the  temporary  permit  is  to 
allow  the  apphcant  to  measure 
consumer  acceptance  of  the  food. 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  February  14, 1985. 

FOR  RMTHER  INFORMATION  CONTACT 

F.  Leo  Kauffman,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-214).  Food 
and  Drug  Administration,  200  C  St.,  SW., 
Washington,  DC  20204,  202-485-^07. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  a 
standard  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Schmidt  Baking  Co., 
Inc..  Baltimore,  MD  21236. 

The  permit  covers  limited  interstate 
marketing  tests  of  eruiched  special 
formula  bread.  The  test  product  deviates 
from  the  standard  of  identity  for 
enriched  bread  (21  CFR  136.115)  in  that 
it  will  contain  in  each  2-slice 
(approximately  2  oimces)  serving:  (1)  6 
percent  of  the  U.S.  Recommended  Daily 
Allowance  (RDA)  of  vitamin  A,  (2)  8 
percent  of  U.S.  RDA  of  vitamin  B-6.  (3)  8 
percent  of  the  U.S.  RDA  of  folic  acid,  (4) 
6  percent  of  the  U.S.  RDA  of  magnesium, 
and  (5)  6  percent  of  the  U.S.  RDA  of 
zinc.  The  test  product  meets  all 
requirements  of  §  136.115,  with  the 
exception  of  these  deviations. 

The  permit  provides  for  the  temporary 
marketing  of  a  total  of  88,950,000  pounds 
of  the  product.  The  test  product  will  be 
distributed  in  the  States  of  Delaware, 
Maryland,  New  Jersey,  Pennsylvania, 
Virginia,  and  West  Virginia  and  in  the 
District  of  Columbia,  llie  test  product  is 
to  be  manufactiu-ed  at  Schmidt  Baking 
Co.,  Inc.,  plants  located  in  Baltimore, 
MD  21236;  Cumberiand,  MD  21502; 
Verona.  VA  24482;  and  Martinsburg, 
WV  25401. 

The  principal  display  panel  of  the 
label  states  the  product  name  as 
"enriched  special  formula  bread,"  and 
each  of  the  ingredients  used  is  stated  on 
the  label  as  required  by  the  applicable 
sections  of  21  CFR  Part  101.  A  side-by- 
side  comparison  of  the  percentage  of 
U.S.  RDA's  nutrients  in  the  test  product 
and  in  regular  enriched  bread  is  shown 
on  the  label  for  the  applicable  nutrients. 
This  permit  is  effective  for  15  months, 
beginning  on  the  date  the  test  product  is 
introduced  or  caused  to  be  introduced 


into  interstate  conunerce.  but  no  later 
than  February  14, 1985. 

Dated:  November  S.  19M. 

Richard  f.  Rook. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc  St-WlSI  FiM  11-I»-M:  MS  amj 
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Health  Care  Financing  Administration 

(ORD-0S2-M] 

Medicare  and  Medicaid  Programs; 
Health  Care  Financing  Research  and 
Demonstrstion  Cooperative 
Agreements  and  Grants;  Technical 
Assistance  Conference 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  a 
Technical  Assistance  Conference 
(Conference)  to  be  held  to  discuss  the 
priority  areas  and  the  guidelines  for  the 
anticipated  Federal  flscal  year  1985 
HCFA  cooperative  agreements  and 
grants.  The  Conference  will  convene  on 
Wednesday,  November  28. 1984  from 
8:30  a.m.  to  5.-00  p.m.  at  Social  Security 
Headquarters,  in  the  Social  Security 
Auditorium  of  the  Altmeyer  Building,  at 
6401  Security  Boulevard,  Baltimore, 
Maryland. 

We  urge  potential  applicants  for 
HCFA  cooperative  agreements  and 
grants  to  attend.  The  purpose  of  the 
conference  will  be  to  provide  potential 
applicants  with  guidelines  for  preparing 
their  applications  in  terms  of 
methodology  and  research  design,  to 
discuss  the  availability  of  HCFA  data 
sets  relevant  to  HCFA's  solicitation 
areas,  and  to  provide  information  on  the 
use  of  cooperative  agreements  as  an 
award  instrument  In  addition,  we  will 
discuss  the  rigor  of  the  research  and 
evaluation  design  for  demonstrations,  as 
well  as  the  methodology  for  estimating 
waiver  costs. 

Further  information  regarding  the 
Conference  may  be  obtained  by 
contacting  Michael  ].  Hoban.  Acting 
Director,  Office  of  Operations  Support, 
Office  of  Research  and  Demonstrations, 
Health  Care  Financing  Administration, 
(301)  594-7370  or  594-7371.  We  note  that^ 
reservations  are  required  because  of 
space  limitations.  Attendance  is  limited 
to  the  first  700  persons  who  make 
reservations,  and  no  more  than  two 
attendees  from  any  one  organization 
will  be  accepted. 
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Dated  Novsoibar  14. 1W4. 
CarolyiM  K.  Davis, 

Administrator.  HeaHh  Care  Fiiutndn)! 

Administration. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Garrison  Diversion  Unit  Commission; 
Business  Meeting 

In  accordance  with  section  10(a)  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Commission  business 
meeting: 

Name:  Garrison  Diversion  Unit 
Commission. 

Date  of  Meeting:  Wednesday. 
November  28, 1984. 

Time  of  Meeting:  8:00  a.m. — 5:00  p.m. 

Place  of  Meeting:  Room  628,  Dirksen 
Senate  Office  Biiilding  (entrance:  1st 
and  C  Street  NE.),  Washington.  D.C. 

Contact  Person:  James  C.  Wiley,  Staff 
Director,  (202)  453-3900. 

Purpose:  The  Commission  will  discuss 
the  Interim  Staff  Report  on  Issues  and 
Alternatives,  released  November  7. 1984. 
In  its  discussions,  the  Commission  will 
consider  testimony  presented  at  the 
public  hearings  of  November  16-17  in 
Fargo,  ND.,  as  well  as  conmients 
received  on  the  Report  through 
Wednesday.  November  21. 

Public  Participation:  Any  interested 
person  may  attend  and  observe  the 
metting. 

Transcripts:  A  transcript  of  the 
meeting  will  be  available  for  public 
review  at  the  Commission  ofTices:  Room 
603,  300  7th  Street,  SW..  Washington. 
D.C  between  8:30  a.m.  and  4:00  p.m., 
Monday — Friday.  For  copies  of  the 
transcript  please  contact  James  C. 
Wiley.  (202)  453-3900. 

Dated  November  S,  1964. 

B  Kl    Hi  II  ■  illi  ml 

Federal  Representative. 

I PIM  n-U-M:  kIS  aai| 
I  COOC  4»W-10-II 


Privacy  Act  of  1974;  Revision  and 
Update  of  Systems  of  Rscords 

This  notice  updates  and  revises  the 
information  which  the  Department  of  the 
Interior  has  published  describing 
systems  of  records  maintained  which 
are  subject  to  the  requirements  of 
Section  3  of  the  Privacy  Act  of  1974,  as 
amended.  5  U.S.C  552a.  Except  as  noted 
below,  all  changes  being  published  are 
editorial  in  nature,  and  reject 


organi2ation  changes  and  other  minor 
administrative  revisions  which  have 
occurred  since  the  previous  publication 
of  the  material  in  the  Federal  Register. 

Two  notices,  describing  records 
maintained  by  the  Bureau  of 
Reclamation,  are  being  revised  to  add 
new  compatible  routine  uses.  The  notice 
titled  "Collection  Contracts — Interior, 
Reclamation-6",  previously  published  in 
the  Federal  Register  on  April  11, 1977  (42 
FR  19096).  is  revised  to  add  new  routine 
disclosures  to:  (1)  Non-Federal  auditors 
under  contract  with  agencies  with  whom 
the  Bureau  has  written  agreements 
permitting  access  to  financial  records 
for  audit  purposes:  (2)  to  Federal.  State, 
and  local  agencies  with  regard  to  the 
hiring  retention  of  an  employee:  and  (3) 
to  Federal  agencies  to  collect  debts 
through  administrative  or  salary  offset. 
The  notice  titled  "Concessions — Interior, 
Reclamation-7",  previously  published  in 
the  Federal  Register  on  April  11, 1977  (42 
FR  19096),  is  revised  to  add  a  new 
routine  disclosure  to  non-Federal 
auditors  as  described  above.  Both 
notices  are  revised  to  add  disclosures  to 
consumer  reporting  agencies  pursuant  to 
5  U.S.C.  552a(b)(12).  Jhe  revised  notices 
are  published  in  their  entirety  below. 

5  U.S.C.  552a(e)(ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  conmient.  Therefore,  written 
comments  on  these  profKjsed  changes 
can  be  addressed  to  the  Department 
Privacy  Act  Officer,  Office  of  the 
Secretary  (PIR),  U.S.  Department  of  the 
Interior.  Washington.  D.C  20240. 
Comments  received  on  or  before 
December  17, 1984,  will  be  considered. 
The  notices  shall  be  effective  as 
proposed  without  further  notice  at  the 
end  of  the  comment  period,  unless 
comments  are  received  which  would 
require  a  contrary  determination. 

Dated:  November  8, 1964. 
Oscar  W.  Muellar,  Jr.. 
Director,  Office  of  Information  Resources 
Management. 

lnt«rtor/WBR-« 

SYSTtMNAMl: 

Collection  Contracts — ^Interior, 
Reclamation-6. 

•VSTSM  location: 

Bureau  of  Reclamation  Headquarters 
OfHces,  Engineering  and  Research 
Center,  Regional  Offices:  Pacific 
Northwest  Mid-Pacific.  Lower 
Colorado.  Upper  Colorado.  Southwest 
Upper  Missouri.  Lower  Missouri.  See 
appendix  for  addresses. 


CATIOOHHS  or  MHMVRMALS  COVIMO  BY  THE 

SYsmc 

Individuals  who  lease,  rent,  or  buy 
from  thfe  Bureau  of  Reclamation  under  a 
collection  contract  or  agreement. 

CATEOoeic*  OF  mcoNoe  m  rm  svercM: 

Individual  collection  documents  with 
copies  of  related  bills  and 
correspondence.         . 

AUTMonrrY  for  maintinance  of  the 


31  U.S.C.  3701.  et  seq. 

routine  use*  OF  RECORDS  MAINTAINED  IN 
THE  tVSTtN,  INCtUDINO  CATCOORIES  OF 
USERS  AND  THE  FURPOBCS  OF  SUCH  USES: 

The  primary  uses  of  the  records  are 
for  the  negotiation  and  administration  of 
contracts  to  collect  monies  due  the 
Bureau  of  Reclamation.  Disclosures 
outside  the  Department  of  the  Interior 
may  be  made:  (1)  To  the  Department  of 
Justice  when  related  to  litigation  or 
anticipated  litigation:  (2)  of  information 
indicating  a  violationor  potential 
violation  of  a  statute,  regulation,  rule, 
order  or  license  to  appropriate  Federal, 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violation  or  for  enforcing 
or  implementing  the  statute,  rule, 
regulation,  order  or  license;  (3)  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  a  congressional  office 
made  at  the  request  of  that  individual; 
(4)  to  non-Federal  auditors  under 
contract  with  the  Departments  of 
Interior  or  Energy  or  water  user  and 
other  organizations  with  which  the 
Bureau  of  Reclamation  has  written 
agreements  permitting  access  to 
financial  records  to  perform  financial 
audits:  (5)  where  relevant  or  necessary 
to  the  hiring  or  retention  of  an  employee, 
or  the  issuance  of  a  security  clearance, 
license,  contract,  grant,  or  other  benefit, 
information  may  be  disclosed:  (a)  To  a 
Federal  agency  that  has  requested  the 
information,  or  (b)  to  a  Federal,  State,  or 
local  agency  to  enable  the  Department 
of  the  Interior  to  obtain  information 
from  such  agency;  (6)  to  a  Federal 
agency  for  the  purpose  of  collecting  a 
debt  owed  the  Federal  Government 
through  administrative  or  salary  offset. 

DISCLOSURES  TO  CONSUMER  REPORTINO 
AOENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
522a(b)(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C  3701(a)(3)). 
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MMJCICS  AND  FRACnCCS  FOR  STORmQ, 

arrmEviNO,  acccssino,  retaining,  ano 

DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STOHAOe 

Maintained  in  file  folders. 

RETRieVABIUTV: 

By  individual  name. 

SAFEGUARDS: 

In  accordance  with  requirements  of  43 
CFR  2.51  for  manual  records. 

arriNTioN  AND  disposal: 

The  records  are  maintained  for  6 
years  and  3  months  after  close  of  fiscal 
year,  unless  involved  in  litigation. 
Disposal  is  in  accordance  with  approved 
retention  and  disposal  schedules. 

SYSTEM  MANAOEIHS)  ANO  ADDRESS: 

Finance  Officers.  Bureau  of 
Reclamation  Headquarters  Offices, 
Engineering  and  Research  Center, 
Regional  Offices:  Pacific  Northwest, 
Mid-Pacific,  Lower  Colorado,  Upper 
Colorado,  Southwest  Upper  Missouri. 
Lower  Missouri.  See  appendix  for 
addresses. 

NOTIFICATION  PROCEDURE: 

Written  inquiries  regarding  the 
existence  of  a  record(s)  should  be  sent 
to  the  System  Manager  at  the 
appropriate  address  listed  in  the 
appendix.  See  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  above.  See  43 
CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

Written  petitions  for  amendment 
should  be  sent  to  the  System  Manager  at 
the  appropriate  address  listed  in  the 
appendix.  See  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  contracting  with  the 
Bureau  and  related  contracts  and 
agreements. 


lntertor/WBR-7 


\ 


SYSTEM  name: 

Concessions — Interior,  RecIamation-7. 

SYSTEM  location: 

Bureau  of  Reclamation  Headquarters 
Offices,  Engineering  and  Research 
Center,  Regional  Offices:  Pacific 
Northwest,  Mid-Pacific,  Lower 
Colorado,  Upper  Colorado,  Southwest, 
Upper  Missouri,  Lower  Missouri.  See 
appendix  for  addresses. 

CATEGORIES  OF  INDIVIDUALS  COVERCD  SY  THI 

system: 

Individual  concessionaires.  Records  in 
this  system  pertaining  to  individuals 
contain  principally  properietary 


information  concerning  sole 
proprietorships,  but  may  also  reflect 
personal  information.  In  addition,  the 
system  maintains  records  concerning 
corporations  and  other  business  entities, 
some  of  which  may  contain  personal 
information.  Only  the  records  reflecting 
personal  information  are  subject  to  the 
Privacy  Act 

CATCOORieS  OF  RECORDS  IN  THE  SYSTEM: 

Rental  or  lease  agreements  with 
individuals  providing  services  or 
concessions  at  Bureau  facilities. 

AUTNORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Reclamation  Law  of  1902,  as 
amended,  43  U.S.C.  371,  et  seq. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  is 
administrative  control  over  concessions 
operating  at  Reclamation  facilities. 
Disclosures  outside  the  Department  of 
the  Interior  may  be  made:  (1)  To  State  or 
local  government  agencies  for  taxation 
purposes;  (2)  to  the  Department  of        i. 
justice  when  related  to  litigation  or      ^ 
anticipated  litigation;  (3)  of  information 
indicating  a  violation  or  potential 
violation  of  a  statute,  regulation,  rule, 
order  or  license  to  appropriate  Federal, 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violation  or  for  enforcing 
or  implementing  the  statute,  rule, 
regulation,  order  or  license;  (4)  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  a  congressional  office 
made  at  the  request  of  that  individual; 
(5)  to  non-Federal  auditors  under 
contract  with  the  Departments  of 
Interior  or  Energy  or  water  user  and 
other  organizations  with  which  the 
Bureau  of  Reclamation  has  written 
agreements  permitting  access  to 
financial  records  to  perform  financial 
audits. 

DISCLOSURES  TO  CONSUMER  REPORTINO 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POLICIES  AND  PRACDCCS  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THC  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 

retrievabiuty:  . 

By  individual  name. 


safeguards: 

In  accordance  with  requirements  of  43 
CFR  2.51  for  manual  records. 

RETENTION  AND  disposal: 

The  records  are  maintained  for  6 
years  and  3  months  after  close  of  fiscal 
year,  unless  involved  in  litigation. 
Disposal  is  in  accordance  with  approved 
retention  and  disposal  schedules. 

SYSTSM  MANAGER(S)  AND  AOORCSS: 

Finance  Officers.  Bureau  of 
Reclamation  Headquarters  Offices, 
Engineering  and  Research  Center, 
Regional  Offices:  Pacific  Northwest 
Mid-Pacific,  Lower  Colorado,  Upper 
Colorado,  Southwest,  Upper  Missouri, 
Lower  Missouri.  See  appendix  for 
addresses. 

notification  procedure: 

Written  inquiries  regarding  the 
existence  of  a  record(s]  should  be  sent 
to  the  System  Manager  at  the 
appropriate  address  listed  in  the 
appendix.  See  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  above.  See  43 
CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

Written  petitions  for  amendment 
should  be  sent  to  the  System  Manager  at 
the  appropriate  address  listed  in  the 
appendix.  See  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  on  whom  records  are 
maintained. 

(FR  Doc  M-90a87  Filed  11-lS-M:  •:4S  un) 
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[INT-DErS  84-62] 

Dunn-Nolcota  Metttanol  Project; 
Availability  of  Draft  Environmental 
Impact  Statement 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  the  Department  of  the 
Interior  has  prepared  a  draft 
environmental  impact  statement  for  the 
sale  of  water  an  industrial  water  service 
contract  with  the  Nokota  Company  for  a 
proposed  Methanol  Project  in  Dunn 
County,  North  Dakota.  It  would  produce 
86,940  barrels  per  stream  day  of 
Methanol  from  43,156  net  short  tons  per 
stream  day  of  lignite  coal  and  would 
require  use  of  16,800  acre-feet  of  water 
annually  from  Lake  Sakakawea. 

Copies  are  available  for  inspection  at 
the  following  locations: 
Director,  Office  of  Environmental 

Affairs,  Room  7622,  Bureau  of 
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Reclamation,  Washington.  DC  20240. 

Telephone:  (202)  343-4991 
Division  of  Management  Support 

General  Services,  Library  Section. 

Cod  950,  Engineering  and  Research 

Center.  Denver  Federal  Center, 

Denver.  CO  80225.  Telephone:  (303) 

234-3019 
Regional  Director.  Bureau  of 

Reclamation,  Federal  Building.  316 

North  28th  Street,  Billings.  MT  59103. 

Telephone:  (406)  657-6214 

Single  copies  of  the  statement  may  be 
obtained  on  request  to  the  Director, 
OfHce  of  Environmental  Affairs,  Bureau 
of  Reclamation,  or  the  Regional  Director, 
at  the  above  addresses.  Copies  will  also 
be  available  for  inspection  in  libraries  in 
the  project  vicinity. 

Dated:  November  13. 1984. 
Bruce  BUnchard, 
Director,  Environmental  Project  Review. 

(FR  Doc.  •4-3013S  FiM  11-lS-M:  k45  un| 
■UJNGCOOE  4310-4»-M 

DEPARfTMENT  OF  THE  INTERIOR 
Fish  and  WlldIHe  Service 
DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

Issuance  of  Permit;  USSR  Ministry  of 
Fisheries 

On  August  21, 1984,  Notice  was 
published  in  the  Federal  Register  (49  FR 
33159).  that  an  application  had  been 
filed  with  the  National  Marine  Fisheries 
Service,  and  Fish  and  Wildlife  Service 
by  the  USSR  Ministry  of  Fisheries.  AIl- 
Union  Scientific  Institute  of  Fisheries 
and  Oceanography.  Moscow,  USSR,  for 
a  permit  to  take  by  killing  200  Pacific 
walrus  (Odobenus  rosmarus).  200  ribbon 
seal  [Phoca  fasciata),  200  largha  seal 
[Phoca  largha],  100  ringed  seal  (Phoca 
hispida),  300  bearded  seal  (Erignathus 
barbatus),  and  100  Steller  sea  lion 
(Eumetopicas  jubatus),  for  the  purpose 
of  scientific  research. 

Notice  is  hereby  given  that  on 
November  7, 1984.  and  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  the  National  Marine  Fisheries 
Service  and  Fish  and  Wildlife  Service 
jointly  issued  a  Scientific  Research 
Permit  to  the  USSR  Ministry  of  Fisheries 
for  the  above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  and  related  documents  are 
available  for  reveiw  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street,  NW..  Washington. 


D.C:  Regional  Director,  National  Marine 
Fisheries  Service,  Alaska  Region,  P.O. 
Box  166a  Juneau.  Alaska  99802;  and 

Director.  Fish  and  Wildlife  Service. 
U.S.  Department  of  the  Interior,  18th  ft  C 
Streets,  NW.  Washington,  D.C.  20240. 

Dated:  Noveinl>er  7. 1984. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

Ricliafd  K.  Robinson, 

Chief.  Branch  of  Permits,  Federal  Wildlife 
Permit  Office.  U.S.  Fish  and  Wildlife  Service. 

(FR  Doc  S«-»n»  FUad  11-1S-84:  B:4S  ami 
BNXMQ  COOC  3810-22-11 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Ljuid  Management 

IW-72525] 

Airport  Leasee;  Wyoming;  Application 

Notice  is  hereby  given  that,  pursuant 
to  the  Act  of  May  24. 1928.  49  U.S.  C. 
211-214.  the  Town  of  Cokeville. 
Wyoming,  has  apphed  for  an  airport 
lease  for  the  following  described  public 
land: 

Sixth  Principal  Meridian,  Wyoming 

T.  24  N.,  R.  119  W., 
sec.  29,  lot  8. 
The  land  described  contains  25.66  acres. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  filing  of  this 
application  segregates  the  described 
land  from  all  other  forms  of  use  or 
disposal  under  the  public  land  laws. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
comments,  together  with  their  name  and 
address,  to  the  District  Manager,  Bureau 
of  Land  Management,  P.O.  Box  1869. 
Highway  187  North,  Rock  Springs, 
Wyoming  82901. 
lames  L  Edlefaen. 
Chief  Branch  of  Land  Resources. 

|FK  Doc  •4-30001  Pilad  ll-IS-Si:  S:4S  un] 
.SNJJNQ  COOC  4310-22-M 


(M  62151] 

Montana;  Invitation  Coal  Exploration 
License  Application 

Members  of  the  public  are  hereby 
invited  to  participate  with  Peabody  Coal 
Company  in  a  program  for  the 
exploration  of  coal  deposits  owned  by 
the  United  States  of  America  in  the 
following  described  lands  located  in 
Rosebud  County,  Montana: 

T.l  N.,  R.  40  E.  P.M.M. 
Sec.  26:  S\4NEV4 

80.00  acres. 


Any  party  electing  to  participate  in 
this  exploration  program  shall  notify,  in 
writing,  both  the  State  Director,  Bureau 
of  Land  Management,  P.O.  Box  36800, 
Billings.  Montana  59107;  and  Peabody 
Coal  Company,  Rocky  Mountain 
Division.  10375  East  Harvard  Avenue. 
Suite  400,  Denver,  Colorado  80231.  Such 
written  notice  must  refer  to  serial 
number  M  62151  and  be  received  no 
later  than  30  calendar  days  after 
publication  of  this  Notice  in  the  Federal 
Register  or  10  calendar  days  after  the 
last  publication  of  the  Notice  in  the 
Forsyth  Independent,  whichever  is  later. 
This  Notice  will  be  published  for  two 
consecutive  weeks. 

This  proposed  exploration  program  is 
fully  described  and  will  be  conducted 
pursuant  to  an  exploration  plan  to  be 
approved  by  the  Bureau  of  Land 
Management,  Montana  State  Office, 
Granite  Tower  Building.  222  North  32nd 
Street,  Billings.  Montana.  The 
exploration  plan  is  available  for  public 
inspection  at  this  address. 

Dated:  November  6. 1984. 
Roliert  T.  Wel>b. 
Chief  Branch  of  Solid  Minerals. 

|FR  Doc  M-SOOBS  FUod  11-U-«C  M6  wal 
■ilXINQ  COOC  aW-OM-M 


Butte  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  94-579  and  43  CFR  Part  1780 
that  a  meeting  of  the  Butte  District 
Advisory  Council  will  be  held  Thursday 
and  Friday,  December  13  and  14, 1984. 

The  meeting  will  begin  at  1  p.m.. 
December  13  in  the  conference  room  of 
the  Butte  District  Office  at  106  North 
Parkmont,  Butte,  Montana.  The  agenda 
will  include  (1)  the  Garnet  RMP,  (2)  the 
wild  horse  program.  (3)  the' current 
status  of  the  land  adjustment  program. 
(4)  the  BLM  grazing  fee  study,  (5)  the 
wilderness  program,  (6)  small  scale 
mining.  [7]  weed  control  and  (8)  water 
rights  adjudication. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  make  advance 
arrangements  with  the  District  Manager. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  district  office  and 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 
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Dated:  November  7. 1984. 
Jack  A.  Mclntoah. 

District  Manager. 

(PR  Dae  at-aOOSt  FIM  ll-lt-at;  •:46  ami 


Moab  District  Advisory  Council; 
Meeting  and  Field  Trip 

AOENCY:  Bureau  of  Land  Management 
Utah,  Interior. 

action:  Moab  District  Advisory  Council, 
Meeting  and  Field  Trip. 

SUMMAIIY:  The  Council  will  conduct  a 
field  trip  on  December  13  and  14, 1984. 
The  public  is  invited  but  must  provide 
their  own  transportation. 

Location:  Moab  District  O^ice,  82  East 
Dogwood,  Moab,  Utah. 
SUPPlXMENTARV  MtFOMMATiON:  Agenda: 
December  13: 
9KX)  a.m. — BrieHng  on  Nuclear  Waste 

Terminal  Storage  (NWTS)  Program. 

Moab  District  Office  (MDO) 
10:00  ajn. — Leave  MDO  for  Needles 

Overlook 
11:15  ajn. — Arrive  Needles  Overlook. 

Briefmg  on  Potential  Railroad 

Routes  i>er  Department  of  Energy 

Studies 
11:45  a.m. — Lunch 
12:30  p.m. — Leave  for  Hart  Point 
12:45  p.m.— Hart  Point  Deer  Winter 

Range  and  Turner  Water  Rock  Tank 
1:45  p.m. — Leave  for  Davis  Canyon 
2:30  pan. — Arrive  Davis  Canyon  (Tour 

Canyon) 
4:30  p.m. — Leave  for  Monticello 
6:00  p.m. — Dinner  in  Monticello 
December  14  (Good  Weather  Option): 
8."00  a.m. — Leave  Monticello  BLM 

Office 
9:00  a.m. — Begin  Tour  of  Wexpro 

Facility 
10:45  a.m.— Tour  Patterson  Field 
11:30  a.m. — Lunch,  Montezuma  Creek 
IKX)  p.m. — Tour  Marathon  Oil 
2:30  p.m. — Discussion  of  Proposed 

Sale  to  Hay  Hot  Oil  for  Produced 

Water  Disposal 
3:00  p.m.— Whitley  Lease  (Flood  Plain) 
4:00  p.m.— Final  Wrap-Up,  Sand 

Island 
December  14  (Bad  Weather  Option): 
8:00  a.m. — Leave  Monticello  BLM 

Office 
9:15  a.m.— Tour  PTM  Leases 
10:30  a.m. — Tour  Sand  Island  (Discuss 

River  Management) 
11:30  a.m. — Visit  Muley  Point  Water 

System,  Seeding,  and  Overlook 
12:15  p.m. — Muley  Point 
1:30  p.m. — Visit  Lisle  Adams'  Project 

on  State  Land 
2:30  pjn. — ^Tour  to  Kane  Gulch  Visitor 

Complex 
3:15  p.m.— Junction  S-261/U-95 


(Discuss  Project  Bold) 
4:00  p.m. — Mule  Canyon,  Ramada 
4:45  p.m.— Butler  Wash  Ruin  (Wrap- 
Up  and  Leave  5:30  p.m.) 
FOR  nmTHER  INPORMATION  CONTACT: 
Mary  Plumb,  Public  Affairs  Officer, 
Bureau  of  Land  Management,  Moab 
District,  82  East  Dogwood  (P.O.  Box 
970),  Moab.  Utah  84532.  Telephone:  801- 
259-6111. 
KanDe«k  V.  Rhea. 
Acting  Moab  District  Manager. 

|FR  Doc  St-SKM  FIM  11-U-M:  MS  »m] 
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(Group  855]  CalHomia 

FWng  of  Plat  of  Survey;  California 

Novemtwr  1, 19S4. 

1.  This  plat  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  California  State  Office,  Sacramento, 
California,  immediately: 

San  Beraudino  Metidiao.  Riverside  County 
T.  2S.,  R.  3  E. 

2.  This  plat  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  survey  of  a 
right-of-way  in  section  11,  Township  2 
South,  Range  3  East  San  Bernardino 
Meridian,  under  Group  No.  855, 
California,  was  accepted  September  12. 
1984. 

3.  This  plat  will  immediately  become 
the  basic  record  for  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  excuted  to  meet 
certain  administrative  needs  of  this 
Bureau. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
Caliifomia  95825. 

HaraMB  |.  Lytlge. 

Chief.  Records  *  Information  Section. 

|FR  Doc.  84-30112  Piled  n-15-a«:  a:4S  am) 
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[Qroup  855] 

Filing  of  Plat  of  Survey;  CaUf  omia 

November  1, 1984. 

1.  This  plat  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  California  State  Office,  Sacramento, 
California,  immediately: 

San  Beiaardino  Meridian,  Riverside  County 
T.  2  S.,  R.  3  E. 


2.  This  plat  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  survey  of  a 
right-of-way  in  section  11,  Township  2 
South,  Range  3  East  San  Bernardino 
Meridian,  under  Group  No.  855, 
California,  was  accepted  September  12. 
1984,  and  amended  October  16, 1884. 

3.  This  plat  will  immediately  become 
the  basic  record  for  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841.  Sacramento, 
California  95825. 

Herman  |.  Lyttse, 

Chief  Records  &  Information  Section. 

im  Doc  U-Wmt  PIM II-IS-M  S:4S  ami 
BlUJNa  OOeC  4910-4S-M 


[Group  663] 

Filing  of  Plat  of  Survey;  Callfomia 

November  1, 1984. 

1.  This  plat  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  California  State  Office,  Sacramento. 
California,  immediately: 

Mount  Diahio  Meridian.  Sonoma  Cotuity 

T.  10  N.,  R.  7  W. 

2.  This  plat  representing  the 
dependent  resurvey  of  a  portion  of  the 
west  boundary  and  subdivisional  lines, 
and  certain  boundaries  of  mineral 
surveys,  and  the  survey  of  the 
subdivision  of  sections  7, 17. 18, 19,  and 
20,  Township  10  North.  Range  7  West 
Mount  Diablo  Meridian,  under  Group 
No.  663,  California,  was  accepted 
September  26. 1984. 

3.  This  plat  will  immediately  become 
the  basic  record  for  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management 
Federal  Office  Building.  2800  Cottage 
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Way.  Room  E-2841.  Sacramento. 

California  95825. 

HMman  |.  Lyttga, 

Oiief.  Records  &  Infonnation  Section. 
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(C-a4-M,C-2S-«4] 

rang  0^  Plat  of  Survey;  CaWfomla 

November  1. 1984. 

1.  These  supplemental  plat  of  survey 
of  the  following  described  land  will  be 
officially  Hied  in  the  California  State 
Office.  Sacramento,  California, 
immediately: 

San  Bemardino  Meridian,  Saa  Bemaidino 
County 

T.  5  N..  R.  1  W. 

Mount  Diablo  Mariifian.  Placar  County 

T.  14  N.,  R.  10  E. 

Z  These  supplemental  plat  of  tl) 
section  36,  Township  5  North.  Range  1 
East.  San  Bemardino  Meridian,  and  (2) 
the  SW  1/4  of  Section  8.  Township  14 
North,  Range  10  East,  Mount  Diablo 
Meridian,  California,  were  accepted 
September  27. 1984,  and  September  25, 
1984.  respectively. 

3.  These  supplemental  plats  will 
immediately  become  the  basic  record  for 
describing  the  land  for  all  authorized 
purposes.  These  plats  have  been  placed 
in  the  open  files  and  are  available  to  the 
public  for  information  only. 

4.  These  supplemental  plats  were 
executed  to  meet  certain  administrative 
needs  of  this  Bureau. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management. 
Federal  Office  Building.  2800  Cottage 
Way.  Room  E-2841.  Sacramento, 
California  95825. 

Hennan  |.  Lyttge, 

Chief,  Records  &  Information  Section. 

|FR  Doc.  M-WIll  FUmI  11-1S-S4:  MS  un) 
I  COOC  wit  IS  M 


Public  Uae  Restriction;  CaHfomia 

AOCNCV:  Bureau  of  Land  Management. 
Interior. 

ACTKM:  Establishment  of  temporary 
vehicle  use  restrictions  in  the  Short 
Canyon  Area  within  Kern  County  in  the 
Caliente  Resource  Area,  Bakersfield 
District  California. 


:  This  action  restricts  vehicle 
use  on  BLM-administered  public  land  in 
the  Short  Canyon  Area  in  Kern  County. 
California,  due  to  recent  fiood-caused 
damage.  Maps  of  the  affected  area  are 
available  at  the  Caliente  Resource  Area 


Office.  520  Butte  Street,  Bakersfield. 
California.  All  vehicle  use  in  this  area  is 
prohibited  except  for  administrative  and 
rehabilitative  purposes.  Persons  allowed 
to  drive  in  the  area  will  be  designated 
by  and  authorized  officer.  This  closure 
will  apply  for  one  year  from  date  of 
publication  in  the  Federal  Register. 
The  public  lands  affected  by  this 
closure  are  located  in  portions  of  T.  26 
S.,  R.  35  E..  M.D.M..  Sections  20.  21,  22, 
26,  27.  28,  29.  32.  33.  34.  and  35. 

SUPPLEMENTARY  INFOflMATION:  Due  to 

extensive  flooding  that  occurred  during 
July  and  August,  massive  amounts  of 
sandy  soils  have  been  eroded  and 
deposited  in  the  Short  Canyon  Area. 
These  recently  deposited  soils,  as  well 
as  eroded  hillside  soils,  and  loss  of  soil- 
holding  vegetation,  represent  a  potential 
hazard  in  that  they  are  highly  vidnerable 
to  further  erosion  and  subsequent 
massive  soil  movement.  This  situation 
directly  effects  commercial  and 
residential  developments  in  the  area.  In 
order  to  stabilize  the  eroded  area,  a 
temporary  vehicle  closure  will  be 
maintained  so  that  vegetation  can  be 
reestablished  to  protect  these  fragile 
soils.  Authority  for  this  vehicle  closure 
is  contained  in  CFR  Title  43.  Chapter  II. 
Part  8364.1(a)^ 

DATES:  This  ^^A^cle  closure  will  be 
effective  upon  publication  of  this  notice. 

RM  FURTMER  INFORMATWN  CONTACT: 

Glenn  Carpenter.  Caliente  Resource 
Area  Manager,  Caliente  Resource  Area, 
Bureau  of  Land  Management,  520  Butte 
Street,  Bakersfield,  California  93305; 
(805)  861-4236. 

Dated:  Novemt>er  11. 1984. 
Glenn  A.  Carpenter, 

Caliente  Resource  Area  Manager. 

|FR  Doc  M-3009e  Filed  II-IS-M  K*!  •m] 
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Realty  Action— Recreation  and  Public 
Purpose  Sale;  Public  Land  In 
Washington  County,  FL 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Realty  Action— R  &  PP 
Sale.  Public  Lands.  Washington  County. 
Florida. 

summary:  The  following  described 
lands  have  been  examined  and  found 
suitable  for  sale  for  recreation  and 
public  purposes  under  the  Recreation 
and  Public  Purpose  Act  of  1926  [44  Stat. 
741.  43  U.S.C.  869).  as  amended. 


TaUahasMNM  MeridUn.  Florida  T.  2  N..  R.  15 

W..  Sec.  28:  SVi  NEV4  (80  acres). 

The  Washington  County,  Board  of 
County  Commissioners  proposes  to  use 
this  80  acre  tract  for  a  recreational  park. 
They  will  construct  boat  launching 
facilities,  camping  areas,  and  fish 
attracters  (artificial  reefs),  along  with 
maintaining  a  wildlife  management  and 
erosion  control  program. 

It  has  been  determined  that  the 
proposed  use  is  in  the  public's  best 
interest,  and  is  consistent  with  the 
policy  of  the  Bureau  of  Land 
Management. 

The  patent  will  be  subject  to  all  , 

existing  rights  and  reservations  of 
record.  | 

Publication  of  this  Notice  will 
segregate  the  subject  lands  from  all 
appropriations  under  the  public  land 
laws,  but  not  the  mineral  leasing  laws. 
This  segregation  will  terminate  upon  the 
issuance  of  a  patent,  or  18  months  from 
the  date  of  this  Notice,  or  upon 
publication  of  a  Notice  of  Termination. 
Detailed  information  concerning  the 
sale,  including  the  environmental 
assessment  and  land  report  is  available 
for  review  at  the  BLM  office  listed 
below. 

For  a  period  of  45  days  after  the  date 
of  issuance  of  this  notice,  the  public  and 
interested  parties  may  submit  comments 
to  the  District  Manager.  Jackson  District 
Office.  P.O.  Box  11348,  Jackson, 
Mississippi  39213.  Comments  will  be 
evaluated  by  the  District  Manager,  who 
may  vacate  or  modify  this  Realty 
Action.  In  the  absence  of  any  action  by 
the  District  Manager,  this  Realty  Action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 

FOR  FURTHER  INFORMATION  CONTACT 
Douglas  Jones,  (601)  960-4405. 
Robert  Todd, 

Associate  District  Manager. 

|FR  Doc.  84-30178  Tiled  11-15-84:  8:45  •mj 
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(ES-31848] 

Realty  Action;  Recreation  and  Public 
Purposes  Classification;  Carlton 
County,  MN 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Land  Classification  for 
Recreation  and  Public  Purposes,  Carlton 
County,  Minnesota,  ES-31848. 

SUMMARY:  The  following  public  land  has 
been  examined  and  found  to  be  suitable 
for  classification  and  sale  under  the 
Recreation  and  Public  Purposes  Act  of 
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June  14, 1926,  as  amended  (43  U.S.C. 
869): 

Fourth  Principal  Meridian,  Cariton  County, 
Kfimiaaota 

T.  4aN..  R.  21 W., 
Sec  2a- NEy«NE%. 
Containing  40  acres 

The  Carlton  Board  of  County 
Commissioners  has  applied  for  this  land 
so  that  it  can  be  included  within  the 
County  Memorial  Forest  system  for  use 
as  wildlife  habitat  and  recreational 
purposes. 

'   The  land  is  physically  suited  to  the 
proposed  use  and  is  not  of  national 
significance.  Since  the  land  is  valuable 
for  a  local  public  program  it  io 
considered  chiefly  valuable  for  public 
purposes  and  therefore  suitable  for 
classification  and  sale  under  the 
Recreation  and  Public  Purposes  Act 
This  action  is  consistent  with  local  and 
Federal  government  plans,  programs 
and  policies. 

Any  patent  issued  under  this  notice 
shall  be  subject  to  the  provisions  in  43 
CFR  2741.8.  In  the  event  of 
noncompliance  with  the  terms  of  the 
patent  title  to  the  land  shall  revert  to 
the  United  States. 

The  classification  of  this  land  will 
segregate  it  from  all  appropriation 
except  as  to  applications  under  the 
mineral  leasing  laws  and  the  Recreation 
and  Public  Purposes  Act.  Segregation 
will  terminate  upon  issuance  of  a  patent; 
or  eighteen  (18)  months  from  the  date  of 
this  notice;  or  upon  publication  of  a 
notice  of  termination,  whichever  occurs 
first 

Comments:  For  a  period  of  45  days 
from  the  date  of  this  notice,  interested 
parties  may  submit  comments  to: 
District  Manager,  Milwaukee  District 
Office,  Bureau  of  Land  Management 
P.O.  Box  631,  Milwaukee.  Wisconsin 
53201-0631.  Any  adverse  comments  will 
be  evaluated  by  the  District  Manager 
who  may  vacate  or  modify  this 
classification.  In  the  absence  of  any 
action  by  the  State  Director,  this  Realty 
Action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT 

Detailed  information  concerning  this 
application  is  available  for  review  at  the 
Milwaukee  District  Office,  Suite  225,  310 
W.  Wisconsin  Ave.,  Milwaukee, 
Wisconsin  53201.  or  by  calling  Priscilla 
McLain  at  (414)  291-4427. 
Chuck  Steele, 

District  Manager. 

int  Doc  84-30181  Fllod  11-15-84:  8.-4S  ami 
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[N-38S49] 

Airport  Leas*  Amendment;  Nevada 

Notice  is  hereby  given  that  pursuant 
to  the  Act  of  May  24, 1928  (49  U.S.C. 
211-214),  the  Lahontan  Airport 
Development  Association  has  applied  to 
amend  its  existing  airport  lease,  serial 
number  N-38849  to  include  the  following 
described  lands: 

A  parcel  of  land  situated  in  the  NV^  of 
the  NWy4  of  Section  25,  T.,  18  N.,  R.  24 
E.,  M.D.B.  &  M.,  and  being  more 
particularly  described  as  follows: 

Beginning  at  the  section  comer  common  to 
secUons  23.  24.  25.  and  26.  T.  18  N..  R.  24  E.. 
M.B.D.  A  M.,  thence  due  East  for  a  distance  of 
2258.31  feet  thence  South  68 '59  West  for  a 
distance  of  2419.25  feet,  thence  due  North  for 
a  distance  of  867.64  feet  to  the  point  of 
l>eginning,  containing  22.28  acres,  more  or 
less. 

A  parcel  of  land  situated  in  the  SEVi  of 
the  SEV4  of  the  SEy4  of  Section  23,  T.  18 
N.,  R.  24  E..  M.D.B.  &  M.,  and  being  more 
particularly  described  as  follows: 

Beginning  at  the  section  comer  common  to 
sections  23,  24.  25,  and  26.  T.  18  N.  R.  24  E.. 
M.D.B.  &  M.  thence  due  North  for  a  distance 
of  203.64  feet  thence  South  68*59  West  for  a 
distance  583.71  feet  thence  North  89*24'  East 
for  a  distance  of  544.91  feet  to  the  point  of 
beginning,  containing  1.27  acres,  more  or  less. 

These  lands  are  located  in  Lyon  County. 
Nevada. 

The  application  was  filed  on  October 
19, 1984,  and  on  that  date  the  land  was 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  persons  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management 
Carson  City  District  Office,  1050  East 
William  Street  Suite  335,  Carson  City, 
Nevada  89701. 
Thomas  J.  Owen. 
District  Manager. 

(FR  Doc  30179  FiM  11-15-84: 8:45  unj 
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[W-32093,  W-71385,  W-71386,  W-71391. 
W-71414,  W-71895] 

Notice  Of  Proposed  Continuation  of 
Withdrawal;  Wyoming 

November  8, 1984. 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Reclamation 
proposes  to  continue  the  existing 
withdrawals  on  16,638.94  acres  for  the 
Pathfinder  Reservoir,  North  Platte 
Project  for  an  additional  100  years.  The 


remaining  acreage  in  the  existing 
withdrawals  will  be  relinquished.  The 
lands  remain  closed  to  surface  entry  and 
mining.  All  of  the  lands,  except  those 
within  the  National  Wildlife  Refuge 
withdrawal  have  been  and  will 
continue  to  be  open  to  mineral  leasing. 

DATE:  Comments  and  requests  for  public 
meeting  shotild  be  received  February  14. 
1984. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to:  Chief,  Branch 
of  Land  Resources,  Bureau  of  Land 
Management  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003. 
FOR  FURTHER  INFORMATION  CONTACR 

Scott  Gilmer,  Wyoming  State  Office, 

307-772-2089. 

StiPPlEMENTARY  INFORMATION:  The 

Bureau  of  Reclamation  proposes  that 
parts  of  the  existing  withdrawals  made 
by  the  Secretarial  Orders  of  September 
21, 1903,  January  27, 1904.  October  10. 
1905.  January  20. 1932.  June  25. 1940.  and 
Public  Land  Order  No.  5286  dated 
October  11, 1972,  be  continued  for  a 
period  of  100  years  pursuant  to  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat  2751. 
43  U.S.C  1714.  The  lands  proposed  for 
continuation  are  those  lands  that  lie  at 
or  below  the  elevation  of  5.850.1  feet  in 
the  following  described  subdivisions: 

Sixth  Principal  Meridian.  Wyoming 

T.  26  N..  R.  84  W.. 

Sec.  4.  lots  3. 4.  SViNWy4,  W%SWV4, 
SEV^SW^' 

Sec.  5.  loU  1,'2,  SViNEVl,  NViSEV4, 
SEV4SE%; 

Sec.  8,  EViNEV*; 

Sec.  9,  NW^,  WViSWy4,  SEV^: 

Sec  10,  W%SW%. 
T.  27  N..  R.  84  W.. 

Sec  5  lots  2. 4; 

Sec  8,  loto  1,  2,  3,  5,  SWV^NEy4, 

SEy4Nwy4,  E^%swy4,  s%sv4Nwv4SEy4, 

S^SEy4; 
Sec  8,  NWV4NWy4: 
Sec.  28,  NWy4SWy4,  SViSWM: 
Sec  29,  NWy4NEy4.  S%NEy4.  NWy4. 

N^swvi,  sEy4Swy4,  SEy4: 

Sec  30.  NEy4,  NEy4NWVi,  NV4SE%; 
Sec32.EV4,  NEy4NWy4; 
Sec  33.  NWy4.  NV4SWy4.  SW%SW%. 
T.  28  N..  R.  64  W.. 
Sec  4.  loU  1-4.  SViNM.  SW%.  WMSEy4; 
Sec  5.  loU  1-4,  SViNH,  NV^SWy4, 

SEy4Swy4,  SEy4; 

Sec.  6,  loU  1,  2,  3,  5.  8.  7,  SWiEVt, 

SEy4Nwy4,  EMSwy4,  nmsem, 
swy4SEy4: 

Sec.  7.  lots  1-4.  SWy4NEy4,  EV4W%,  SEy4; 

Sec  8,  NV,.  SE^iSEV^: 

Sec.  9,  WV4EV4NEy4.  W^NEVi.  WV4. 

W%NEy4SEy4;  NWy4SEy4.  SViSEy4: 
SeclO.  SWy4: 
Sec  15,  NWy4NWy4.  SW^fc 
Sec  16.  NV4,  NEy4NWy4SW%,  EV4SWy4, 

SEy4: 
Sec.  17,  NE%,  NMSWV^,  SWy4SW^ 
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Sec  It.  ioti  1.  2.  NWViNEK.  EVU^W^ 
Sac.  U.  NEHNEV^  NW%SEy4NEV(i. 

EV^WW.  WVbNWWSEV^.  NWWSWM 

SEV^ 
Sec.  2a  SWSEV^NEV*.  NWy«NWV4NW%. 

SEy«SW%.SEV4; 
Sec.  21,  WHE%NEy«.  W%NEy«. 

NB^NWVi,  SV4NWy«,  SW%.    ' 

NWV^SE^  w%swy«sev4: 

Sec  28.  SW)U>JBWNWW.  WMWM. 

NEy4NEy4Swy4: 

Sec  29.  NEy4,  EV4SWy4NWy4.  EV4NWy4. 

E^iSE%.  EHWV4SE%; 
Sec  aa  lots  1.  2.  NBV^NW^: 
Sec  31.  SEMSEt4SEy«: 
Sec  32.  NE%.  NEy4SW%.  SE^NWM 

swy4.  swswy4.  nv^sev^  sw^sem. 

Sec  33.  W%NK'v4NWy4,  ?^Wy4NWy4. 
WHSWHNW^4.  W%NWV4SWV4. 

Nwy4swy4sw%. 

T.  29  N,  R.  «4  W, 
SecS.S>>^ 
Sec  e^  loU  5.  &  7.  SV^W^4NEy4. 

SEy4NWV4.  EV4SWV4.  SEy4; 
Sec  r.  N%NEy4.  SEy4NEV4.  NEV4NEy4 

NWV4,  NEy4NE%SEV4; 
Sec  8.  NRVt,  NWNWK  NWMSWy4NWV4. 

NViSEHNWV^.  SEy4SE14NW%. 

NEy«SEV4: 
Sec  a.  WHWVWEM.  NEV^NWy*. 

SVWWWNWK.  S^NWV^  NV^SWy4. 

SEV^WW.  SV^NEy4S£V4.  W!4SE^4. 

SEy4Swy4; 

Sec  13.  SWViSW%: 

Secll  S\4S^ 

Sec  1«.  WHNEV^.  VUVt.  SWy4SEy4: 

Sec  17.  EMSE%NE%.  E%EMSB%: 

Sec  19.  SEy4SEy4SEy4: 

Sec  20.  E^*NEy4.  SHSWy4NEV4.  S^-iSEV* 

NWy4,  SV4: 
Sec  2t  WW.  WV4SWyiSEV4; 
Sec  22.  SV^SWy4SEy4.  SEy4NEW,  SB%: 
Sec  23.  NEK.  NEVWW^  SWSHNWM, 

SV^: 
Sec  24.  NW%NW%.  SV4NWy4,  SWW. 

swy4SB^ 

Sec.  26,  N\^NVt.  SWy4NW%,  N^iSEV^ 

Nwy4,  Nwy4Swy4,  swy4SE'4: 

Sec  27.  NVi,  SWy4.  NV4SEy4,  SWy4SBlfe 
Sec  28.  SW%NEKNEy4.  SMiNEM, 
NWNW^  SEi4NWV^.  NEy4SWV^. 

sv^swy4,  SEy4; 

Sec  29.  W^NEy4.-Nt4NW%.  EViSE% 

NWy4.  EViSWy4.  NE%SW%SWy4.  SEV*; 
Sec  aa  NEV<iNEK.  SEKNWWiNEV^: 
Sec  31.  S>4NE%NE^  SEy4NEy4. 

NV^SEV^NE>4.  NEMSEy4.  SEy4SEy4SEy4: 
Sec  32.  33: 

Sec34.  N%,  NV^SW%.  SWy4SWV^ 
Sec  35.  NMiNEy4.  NEV«NWy4,  SV4NW%: 
Sec  38,  WV^NWy«.  NWy4SWV^. 

NEy4Swy4Swi4, 

T.  28  N.,  R.  85  W.. 
Sec  1,  SE\^SEy4NEy4.  SWSV%SWV«. 

NEy4SEH.  EVU4WV^SEV4.  SVbSE^ 
Seen.  SEy4NEy4NEy4; 
Sec  12.  NEV^.  NVWWM.  NV^SWy4NWyi. 

SEy4Nwy4.  EV4Nwwswy4.  Ev^swvt. 
SEy4Sw%swK  Nwy4SE%-. 

Sec  13.  SBy4NB^  NEVMWMtSWV*, 

SViNV/V*NV/Vt: 
Sec.  14.  SV^NE%NE)4.  SWNEy4.  SEy4: 
Sec  23.  NEV^  NEKSEW: 
Sec  25.  NV4NEy4.  SEy4NEy4,  NEy4NWy4. 
T.  29  N..  R.  as  W.. 


Sec  1.  SEy4NEy4.  NV4NWy4SW%. 

Ewswyi.  NMsSEWi.  swy4SEy4. 

NWMiSEV<iSEy4; 
Sec2.NVUVEy4SEy^; 
Sec  3.  NEy4SWy4.  NV4NEy4SWy4. 

N%Nwy4SEy4,  Nwy4NEy4SEy4; 

Sec.  4.  lots  1,  2.  N^^SV^,  NHSEVtSWK. 

NWSWV^SEM,  NW)^SEy4SEVi; 
Sec  5.  SEViNWV^.  NWWSWK.  NWNEM 

SWM.  NVU^WWSEW.  NEWSE^; 
Sec.  IZ  WMiNWy4NEy4.  J«:y4NWV4. 

EV4Swy4Nwy4.  SEV4Nwy4, 
Nwy4Swy4.  Nwy4NEV4SEy4. 

T.  30  N.,  R.  85  W.. 

Sec  28,  SW%SWKSWV%,  SV^SE%SWV4-, 
Sec.  27,  SE%SWy4NEy4,  EViNWKSEK, 

SEy4SEy4: 
Sec32.EViSE\4: 

Sec  33.  SV4SWy4,  S^4NEV4SEy4.  SV<iSEy4: 
Sec  34.  NEyiNEVi.  EV4EV^NWy4: 
Sec  35l  NVi" 
Sec.  38.  SV4NEV4NEy4.  NWy4NEy4. 

syiNEy4.  wvt,  SE%. 

T.  29  N,  R.  86  W.. 

Sec  12.  SV4NfEy4NEy4.  NV4SEy4NEy4. 

swy4SEy4NEv^ 

The  area  described  contains  10,638.94  acres 
in  CarixHi  and  Natrona  Counties.  Wyoming. 

The  piirpose  of  the  withdrawal  is  to 
protect  the  Pathfinder  Reservoir.  North 
Platte  Project.  The  withdrawal 
segregate*  th«  land  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws.  No  change  is  proposed  in 
the  purpose  or  segregative  effect  of  the 
withdrawal. 

For  a  period  of  90  days  from  date  of 
publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  Chief,  Branch  of  Land 
Resources,  in  the  Wyoming  State  Office. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal  continuation.  All 
interested  persons  who  desire  a  public 
meeting  for  the  purpose  of  being  heard 
must  submit  a  written  request  to  the 
Chief,  Branch  of  Land  Resources,  within 
90  days  from  the  date  of  publication  of 
this  notice.  If  the  authorized  officer 
determines  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Re^ster  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  authorized  ofHcer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigatioiu  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 


the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 
P.O.  Leonard, 
Associate  State  Director,  Wyoming. 

(FK  Doc  M-S01S3  FIM  11-lS-it:  Mi  Mil 
WLUNO  coot  4S10-1>-M 

Jarbidg*  RMP/EIS  Public  Hearing* 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Scheduling  of  an  Additional 

Public  Hearing  for  the  Draft  farbidge 

Resource  Management  Plan  (RMP)  and 

EIS. 

SUMMARY:  Information  regarding  the 
Draft  larbidge  RMP/EIS  was  published 
in  the  Federal  Ragistw  on  October  22. 
1984  (49  FR  41269).  In  response  to 
requests  for  additional  hearings,  the 
following  public  hearing  will  be  held: 
December  5, 1984,  2:00  p.m.  The  hearing 
will  be  held  at  the  Three  Creek  School 
which  is  located  37  miles  west  of 
Rogerson.  Idaho,  along  the  Rogerson  to 
Jarbidge  highway. 

For  additional  information  contact: 
Ted  Milesnick.  Boise  District  BLM,  3948 
Development  Avenue,  Boise.  Idaho 
83705.  (208)  334-1582. 

Dated:  November  9. 1984. 
Martin  |.  Zinmer, 

District  Manager, 

(FR  Doc  M-Xnao  Filed  11-15-M:  S4S  wn] 
MLUNO  coot  49tO-OQ-« 


lint  DRMP/EIS  84-60] 

Avallabittty  of  the  Draft  Raaourca 
Managsmsnt  Plan/EnvlrannMntsI 
Impact  Statamant  for  tha  Eamara 
Southern  Ny*  Planning  Area.  NV 

aqency:  Bureau  of  Land  Management, 

Interior. 

ACDOM:  Notice  of  Availability  of  and 
Public  Hearings  on  the  Draft  Resource 
Management  Plan/Environmental 
Impact  Statement  for  the  Esmeralda- 
Southem  Nye  Planning  Area,  Las  Vegas 
and  Battle  Mountain  Districts,  Nevada. 

summary:  Pursuant  to  section  102(2)(c) 

of  the  National  Environmental  Policy 
Act  of  1909  and  section  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1978.  the  BLM,  Las  Vegas  and 
Battle  Mountain  Districts  has  prepared  a 
combined  Resource  Management  Plan/ 
Environmental  Impact  Statement  for  the 
Esmeralda-Southem  Nye  Planning  Area. 
Las  Vegas  dnd  Battle  Mountain 
Districts.  Nevada. 
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SUPPLEMENTARY  INFORMATION:  The 

Esmeralda-Southem  Nye  Resource 
Management  Plan-Environmental 
Impact  Statement  is  a  comprehensive 
land  use  planning  document  which 
establishes  management  actions  and 
objectives  for  resource  condition  and 
use  levels,  the  standards  for  monitoring 
and  evaluating  the  plan's  effectiveness, 
and  the  need  for  more  detailed 
management  plan(s)  and  support 
actions.  It  also  is  an  environmental 
impact  statement  which  analyzes  the 
effects  of  implementing  a  multiple  use 
resource  management  plan  on  3.4 
million  acres  of  public  land  in  the  Las 
Vegas  and  Battle  Mountain  Districts  in 
Nevada.  Four  alternatives  are  being 
considered  along  with  the  Preferred 
Alternatives.  The  Preferred  Alternative 
proposes  to  limit  off-road  vehicles  on 
113,971  acres  of  public  land  and  close  15 
acres  of  public  land  to  off-road  vehicle 
use.  The  Preferred  Alternative  includes 
a  proposal  for  identifying  a  pool  of 
94,949  acres  of  public  land  for  disposal 
and  for  designating  3^  miles  of  utility 
corridors  while  identiiying  30  miles  of 
planning  corridors.  The  Preferred 
Alternative  proposes  that  17,850  acres  in 
one  wilderness  study  area  be 
recommended  suitable  for  wilderness 
designation.  The  affected  environment  is 
discussed,  and  the  environmental 
consequences  occurring  from  each 
alternative  are  documented. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kemp  Conn,  District  Manager,  Attn: 
RMP/EIS  Project  Manager,  Las  Vegas 
District  Office,  P.O.  Box  26569,  Las 
Vegas,  NV  89126  (702)  388-6403. 

Copies  of  the  draft  document  are 
available  for  review  at  the  following 
locations: 
Bureau  of  Land  Management.  Office  of 

Public  Affairs,  18th  and  C  Streets, 

Washington,  D.C.  20240 
Bureau  of  Land  Managemeifl,  Nevada 

State  Office.  300  Booth  Street,  P.O. 

Box  12000,  Reno,  Nevada  89520,  (702) 

784-5448 
Bureau  of  Land  Management,  Las  Vegas 

District  Office,  4765  West  Vegas 

Drive,  Las  Vegas,  Nevada  89102.  (702) 

385-6403 
Bureau  of  Land  Management.  Battle 

Mountain  District  Office,  North  2nd 

and  Scott  Streets.  Battle  Mountain. 

Nevada  89820.  (702)  635-5181 
Bureau  of  Land  Management, 

Winnemucca  District  Office,  705  East 

4th  Street.  Winnemucca,  Nevada 

89445,  (702)  623-3676 
Bureau  of  Land  Management.  Elko 

District  Office  2002  Idaho  Street.  Elko, 

Nevada  89801.  (702)  738-^1071 
Bureau  of  Land  Management,  Ely 

District  Office,  Star  Route  5.  Box  1, 

Ely,  Nevada  89301,  (702)  289-4965 


Bureau  of  Land  Management,  Carson 
City  District  Office.  1050  E.  William 
Street.  Carson  City.  Nevada  89701, 
(702)  882-1613 

Bureau  of  Land  Management.  Tonopah 
Resource  Area  Office.  102  Old  Radar 
Base  Rd..  Tonopah,  Nevada  89049. 
(702)  482-6214. 
Also,  copies  are  available  for  review 

at  the  following  public  libraries: 

Public  Libraries 

Amargosa  Public  Library,  Star  Route  15. 

Box  401-T.  Lathrop  Wells.  Nevada 

89020 
Beatty  Community  Library.  323 

Montgomery,  Beatty.  Nevada  89002 
Charleston  Heights  Library.  800  Brush 

Street,  Las  Vegas,  Nevada  8^107 
Clark  County  Community  College, 

Learning  Resource  Center,  3200  E. 

Cheyenne  Ave.,  North  Las  Vegas. 

Nevada  89030 
Esmeralda  County  Public  Library,  Silver 

Peak,  Nevada  89013 
Las  Vegas  Public  Library,  1862  E. 

Charleston  Blvd..  Las  Vegas,  Nevada 

89104 
Mount  Charleston  Public  Library,  P.O. 

Box  269,  S.R.  89038,  Mt.  Charleston, 

Nevada  89101 
North  Las  Vegas  Library.  2300  Civic 

Center  Drive.  North  Las  Vegas. 

Nevada  89030 
Pahrump  Public  Library.  Pahrump. 

Nevada  89041 
Clark  County  Library.  1401  E.  Flamingo 

Rd..  Las  Vegas,  Nevada  89109 
Esmeralda  County  Public  Library, 

County  Courthouse,  Goldfield, 

Nevada  89013 
Washoe  County  Library,  301  S.  Center 

Street.  Reno,  Nevada  89505 
University  of  Nevada.  Las  Vegas,  James 

R.  Dickinson  Library,  4505  Maryland 

Parkway,  Las  Vegas,  Nevada  89154 
University  of  Nevada,  Las  Vegas, 

Getchell  Library.  Government 

Publications  Dept.,  Reno,  Nevada 

89507. 
A  copy  of  the  Draft  RMP/EIS  will  be 
sent  to  all  individuals,  agencies,  and 
groups  who  have  expressed  interest  in 
the  Esmeralda-Southem  Nye  Area 
planning  process,  and  a  limited  number 
of  copies  are  available  upon  request  to 
the  District  Manager  at- the  above 
address. 

DATES:  Written  comments  concerning 
issues  pertinent  to  the  Esmeralda- 
Southem  Nye  Planning  Area  RMP/EIS 
will  be  accepted  until  Febmary  19, 1985. 
Public  hearings  have  been  scheduled  for 
January  15, 1985,  at  7:00  p.m.  in  the         ^ 
Pahrump  Community  Center,  Room  B  in 
Pahmmp,  Nevada.  January  16. 1985,  at 
7:00  p.m.  in  the  Esmeralda  County 
Courthouse  in  Goldfield,  Nevada  and 


January  17. 1985. 7:00  p.m.  at  the 
Showboat  Hotel.  Plantation  Room,  2800 
E.  Fremont  Street,  Las  Vegas,  Nevada. 
Testimony  concerning  the  issues  will  be 
accepted  at  these  hearings.  Interested 
individuals,  representatives  of 
organizations  and  public  officials 
wishing  to  testify  are  requested  to 
contact  the  District  Manager  for 
advance  registration  by  4:15  p.m.. 
January  14. 1985.  Oral  testimony  will  be 
limited  to  10  minutes. 

Dated:  November  2, 1984. 
Edward  F.  Spang, 

State  Director,  Nevada. 

|FR  Doc  8«-2SB7«  FUtd  11-1&-SC  B45  ami 
■aiMQ  COM  431S-HC-M 

Minerals  Management  Servica 

Development  Operations  Coordination 
Document;  Tenneco  Oil  Exploration 
and  Production 

AOENCY:  Minerials  Management  Service. 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5377,  Block  185.  East         » 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Intracoastal 
City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  6, 1984. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  DOCD 
from  the  Minerals  Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  pubUc  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  146,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
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Coastal  Management  Section  Attention 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805. 

FOn  RMTNER  niFORMATION  CONTACT: 

Ms.  Angie  Gobert  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Re^on;  Rules  and  Productioni 
Plans,  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit; 
PhcMW  (504)  836-0876. 

SUPPI^MENTARY  INFOfUNATtON:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  5  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  a^ected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250^  of  Title  30  of  the  CFR. 

Dated  November  7. 1984 
(ohn  L.  WMik  in. 

Regionai  Director.  Cuff  of  Mexico  OCS 
Region. 


(Hi  Ok.  M-300M  Fibd  ll-lS-ac  &«$  *m| 
MLUNQCOM  43tO-MR-M 


Receipt  of  Proposed  Devetopment 
Operations  Coordination  Document; 
ODECO  OU  and  Gas  Co. 

AOCMCV:  Minerals  Management  Service. 
Interior. 

ACnON:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


:  Notice  is  hereby  given  that 
ODECO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  072.  Block  12.  South  Pelto 
Area.  oRishore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Dulac,  Louisiana. 

DATE:  Tbe  subject  DOCD  was  deemed 
submitted  on  November  8. 1984. 


ADOKESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOfI  FUftTHEN  INFORMATION  CONTACT: 
Ms.  Angie  Gobert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
i  250.34  of  Title  30  of  the  CFR. 

Dated:  November  9. 1984. 
(ohn  L.  Biikin, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Due  S4-aBI«2  niad  tV-IS-M:  a^45  ami 
WLUNO  OOOE  43« 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-1  (Sub-131)] 

Chicago  end  North  Western 
Transportation  Co.;  Abandonment  in 
Douglas  County,  NE;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Chicago  and  North  Western 
Transportation  Company  to  abandon  its 
5.6  mile  rail  line  between  milepost  123.1 
at  Omaha  and  milepost  117.5  at  Florence 
in  Douglas  County.  NE.  A  certificate  will 
be  issued  authorizing  this  abandonment 
unless  within  15  days  after  this 
publication  the  Commission  also  finds 
that:  (1)  a  financially  responsible  person 
has  offered  assistance  (through  subsidy 
or  purchase)  to  enable  the  rail  service  to 
be  continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 


notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  any  offer  previously 
made  must  be  remade  within  this  10 
days  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 
lames  H.  Bayoe. 
Secretary. 

|I'K  Uoc  M^:in^a7  Kik^  ll-tS-M:  ft46  ami 
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(Finance  Docket  No.  3041*1 

Jackson  Industrial  Development  Cow; 
Securities  Exemption 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  The  Interest  Commerce 
Commission  exeiqpts  from  the 
requirement  prior  approval  under  49 
U.S.C.  11301  the  issuance  by  the  Jackson 
Industrial  Development  Company  of  a 
secured  note  or  notes,  in  an  amount  not 
to  exceed  $145,000,  in  connection  with 
its  acquisition  of  certain  rail  assets  of 
the  Missouri  Pacific  Railroad  Company 
in  Cape  Girardeau  County,  MO. 
DATES:  This  exemption  is  effective  on 
November  15. 1984.  Petitions  to  reopen 
this  proceeding  must  be  filed  December 
6,1984. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30418  to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioner's  representative:  Peter  A. 
Gilbertson,  Suite  350, 1575  Eye  Street. 
NW..  Washington.  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer.  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems.  Inc..  Room  2227.  Interstate 
Commerce  Commission.  Washington. 
DC  20423,  or  call  289^357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  November  5. 1984. 

By  the  Commissioa  Chairman  Taylor.  Vice 
Chiiirman  Andre,  Commissioners  Sterrett. 
Gr.idison,  Simmons.  Lamboley.  and  Strenio. 
James  H.  Bayne. 
Srcrelary. 

I  m  Doc.  M-30105  Filed  11-1S-M:  MS  am] 
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(Ex  Parts  Na  55  (Sub-ei)] 

Petition  for  Maximum  Limits  of 
Compensation  Under  the  Former 
Bankruptcy  Act;  Delegalton  to 
Divisions  of  the  Commission 

agency:  Interstate  Commerce 
Commission. 

action:  I¥ooeduraI  change. 

SUMMARY:  For  reasons  of  administrative 
efficiency  the  Commission  is  delegating 
decisions  oo  petitions  requesting  that 
the  Commission  set  maximum  limits  of 
compensation  pursuant  to  sections 
77(c)(2)  and  77(c)(12)  of  the  former 
Bankruptcy  Act  from  the  entire 
Commission  to  Division  1  and  Division 
2. 

DATES:  The  change  in  procedure  is 
effective  on  November  16. 1984. 

FOR  FURTHER  INFORMATKM  CONTACT! 

IxjuJs  E.  Gitomer,  (202)  275-7245; 

or 
Leslie  D.  Miller,  (202)  275-7618. 

SUPPLEMENTARY  MFORMATION:  Under 
sections  77(c)(2)  aad  77(cKl2)  of  the 
former  Bankruptcy  Act.  as  amended  (11 
U.S.C.  205),  while  the  bankruptcy  court 
awards  actual  compensation  for 
ser\'ices  rendered  on  behalf  of  the 
debtor's  estate,  the  Commission  is 
responsible  for  setting  the  maximum 
compensation  limits  that  may  be 
awarded.  The  Commission  acts  in 
response  to  petitions  requesting  that  the 
maximum  compensation  limits  be  set. 
Since  February.  1978.  when  the 
Commission  ratified  the  appointment  of 
the  trustee  in  Finance  Docket  No.  28460, 
«  Chicago  Milwaukee.  St.  Paul  and 
Pacific  Railroad  Company, 
compensation  matters  have  been 
considered  by  the  entire  Commission, 
rather  than  by  divisions  of  the 
Commission. 

For  reasons  of  administrative 
efficiency,  petitions  requesting  that  the 
Commission  set  the  maximum  limits  of 
compensation  will  be  delegated  from  the 
entire  Commission  to  Division  1  and 
Division  2.  Since  this  is  a  final  action 
undertaken  to  revise  internal 
oi^anizational  matters,  formal 
comments  are  unnecessary  under  5 
U.S.C  553(b)(A). 

This  action  does  not  significantly 
affect  the  quality  of  the  human 
environment  or  energy  conservation. 

Dated:  November  8, 1984. 


By  tlie  CommisstoB.  Qtairmaii  Taylor.  Vice 
Chairman  Andre,  Commissioners  SterretU 
Gradison,  Simmons.  Lamboley,  and  Strenio. 
)ames  H.  Bayne. 
Secretary. 

n-'R  Doc  M-mw  FUad  11-1*-M:  ^Ai  ang 
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(Docket  No.  AB-55  (Sub-12tX)] 

Seaboard  System  Railroad,  Inc— 
Discontinuance  of  Service  and 
Trackage  Rights  In  Bibb  and  Shelby 
Counties,  IL;  Exemption 

The  Seaboard  System  Railroad.  Inc. 
(SBO)  has  filed  a  notice  of  exemption 
under  49  CFR  Part  1152  Subpart  F. 
Exempt  Abandonments  and 
Discontinuances  of  Service  and 
Trackage  Rights,  as  amended  in 
Exemption  of  Out  of  Service  Rail  Lines, 
1  LCC.  2d  55  (1984).  SBD  will 
discontinue  (1)  service  over  7.97  miles  of 
line  of  the  Woodstock  and  Blockton 
Railway,  which  is  jointly  owned  by  SBD 
and  Southern  Railway,  between 
Blockton  Junction  and  Blockton  in  Bibb 
County.  AL,  and  (2)  trackage  rights  over 
20.08  miles  of  line  of  the  Southern 
Railway  between  Blockton  and  Gumee 
{unction,  including  the  Coleandor  and 
Belle  Ellen  Branches,  in  Bibb  and  Shelby 
Counties.  AL 

SBD  has  certified  (1)  that  it  has  moved 
no  local  or  overhead  traffic  over  the  line 
for  at  least  2  years,  and  (2)  that  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  Public  Service 
Commission  (or  equivalent  agency)  in 
Alabama  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  the 
notice.  See  Exemption  of  Out  of  Service 
Rail  Lines.  386  LCC.  885  (1963). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360 1.C.C.  91 
(1979). 

This  exemption  will  be  effective  on 
December  16, 1984  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  the  effective  date  of  the  exemption 
must  be  filed  by  November  26. 1984.  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  6, 
1984.  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 


applicant's  iepresentative:  Fred  R. 
Biikholz.  500  Water  Street  Jacksonville. 
FL  32202 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  envinuunental  or  public  use 
concerns. 

Decided:  November  8. 1984. 

By  the  Commistion.  Heber  P.  Hardy. 
Director.  Office  of  Proceedings. 
James  H.  Bayae, 

Secretary. 

IFR  Doc  U-mtat  nmi  1l-lt-M:  M*  am) 


DEPARTMENT  OF  LABOR 

Office  of  Hm  Secrstsry 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Forms  Under  Review 

On  each  Tuesday  and /or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  (OMB)  since  the  last  list  was 
published.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions. 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  wiU. 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in. 

Each  entry  will  contain  the  following 
information: 

Hie  agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 

The  OMB  and  Agency  form  numbers, 
if  applicable. 

How  offer  the  form  must  be  filled  out. 

V^o  vtrill  be  required  to  or  asked  to 
report 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 


45502 
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An  abstract  describing  the  need  for 
and  use  of  the  information  collection 
Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer.  Paul  E.  Larson.  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson,  Office  of 
Information  Management,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  S-5526, 
Washington,  D.C.  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Arnold  Strasser,  Telephone 
202-395-6880,  OfTice  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208 
NEOa  Washington,  D.C  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 
Extension 
Employment  and  Training 

Administration 
Job  Corps  Health  Questionnaire 
1205-0033;  ETA  653 
On  occasion 

Individuals  or  households 
18,000  respondents;  5.940  hours;  1  form 

The  Health  Questionnaire  is  used  to 
obtain  the  health  history  of  applicants  to 
the  program  to  determine  medical 
eligibility.  The  applicant  must  not  have 
a  health  condition  which  represents  a 
potentially  serious  hazard  to  the  youth 
or  others,  results  in  a  significant 
interference  in  the  normal  performance 
of  duties,  or  requires  fi^quent, 
expensive,  or  prolonged  treatment 
Revision 

Bureau  of  Labor  Statistics 
Point  of  Purchase  Survey 
1220-0044;  CPP-2A.  CPP-2B,  CPP-3 
Annually 

Individuals  or  households 
3,894  responses;  4,868  hours;  4  forms 

The  Point  of  Purchase  Survey  will  use 
the  forms  to  gather  information  on  the 


type  of  outlets  at  which  consumers  shop 
for  consumer  items.  The  information 
collected  forms  the  sampling  frame  for 
approximately  85%  of  the  outlet  sample 
used  for  collecting  price  information  for 
the  Nation's  Consumer  Price  Index 
(CPI). 

Signed  at  Washington,  D.C.  this  8th  day  of 
November  1984. 
PaulE.Lanoii, 

Departmental  Clearance  Officer. 

(FR  Doc  84-30170  FUed  11-IS-M;  ft4S  imj 
MUINQ  COOe  4S10-30;  4S10-24-M 

Emptoyment  and  Training 
Administration 

[TA-W-15,4191 

Tobin  Hamilton  Shoe  Company,  Birch 
Tree,  MO;  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  13, 1984,  in  response 
to  a  worker  petition  received  on  August 
3, 1984,  which  was  filed  by  three 
workers  on  behalf  of  workers  at  the 
Tobin  Hamilton  Shoe  Company,  Birch 
Tree,  Missouri. 

An  active  certification  covering  the 
petitioning  group  of  workers  was  in 
effect  during  the  relevant  period  (TA- 
W-12.  984A).  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose;  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  D.C  this  7th  day  of 
November  1984. 
Marvin  M.  Foolcs, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  84-30171  Filed  11-15-84;  8:43  un) 
MUJNOCOOC  4<10-3I>-II 

IMine  Safety  and  Health  Administration 

Summary  of  Decisions  Granting  In 
Whole  or  In  Part  Petitions  for 
Modification 

agency:  Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 


ACTION:  Notice  of  a^irmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

summary:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  or  both  of  the 
following:  that  an  alternate  method 
exists  at  the  petitioner's  mine  that  will 
guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  to  the  petitioner's  mine  will 
result  in  a  diminution  of  safety  to  the       / 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statement,  comments  and 
information  submitted  by  interested 
persons  and  a  field  investigation  of  the 
conditions  at  the  petitioner's  mine.  The 
Secretary  has  granted  or  partially 
granted  the  requests  for  modification 
submitted  by  the  petitioners  listed 
below.  In  some  instances  the  decisions 
are  conditioned  upon  the  petitioner's 
compliance  with  stipulations  stated  in 
the  decision. 

FOR  FURTHER  INFORMATION  CONTRACT: 

The  petitions  and  copies  of  the  final 
decisions  are  available  for  examination 
by  the  public  in  the  Office  of  Standards. 
Regulations  and  Variances.  MSHA, 
Room  627,  4015  Wilson  Boulevard. 
Arlington.  Virginia  22203. 

Dated:  November  7, 1984.  — 

Patricia  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 


Affirmative  DEastONS  on  PErmoNS  for  Modification 


OodNlNa 


FR 


Sumniaiy  ol  ImSng* 


M-t1-3-M  — 
M-n-S4-M- 

M-81-57-M. 


46  FR  29009 
46  FR  49230 

4eFRS63S3 

46  FR  56383 


AMAX  iMd  Co.  o(  Mnourt.. 
Buntar  Ml  Co 


30  CFR  57  *-61A._ 
30CFRS7.9-99. 


Coococo,  Inc.— 

Glens  FaM  Portland  Conant  Co.. 


30CFR5719-M„ 


30  CFR  5a.16-14<b). 


Inalatetlon  of  vantilatlon/IIra  door*  would  not  anhance  (ha  aafaly  ol 
paraonnal  in  Iha  mna  Granted  wmi  condHona. 

Oparadon  d  a  small  mancoacti  on  Iha  ora  Mil  poalUonad  Immadl- 
alaly  behind  tfta  tocomolive  in  view  ol  the  operator  ol  Vie  Mm 
conadered  acceptable  anemata  method.  Granted  with  oondWona. 

Use  d  bridge  strand  ropea.  protected  by  solid  oek  rope  guides 
InatsMsd  on  Ihe  hoisling  cage,  consldared  aocaptebte  allamate 
metnoo.  urenveo  wivi  contMiorw. 

Propoeal  to  oeeae  crane  operations  anytime  trucks  or  other  vehicles 
are  withn  operating  dtotarxx  of  the  crane  and  to  placa  barricades 
M  both  ends  ol  the  storage  hall  to  prevent  unauthorized  entry 
oonaidared  acceptable  alternate  method.  Granted  with  conditions. 
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Docket  No. 


FR 


Summary  ol 


M-6I-C7-M_ 


M  686  |yl . 


M-a2-««-M_ 


M-82-19-M 


47  FR  n967-... 

47FRS«a4_ 
4eFRtt«9»- 

47  FR  tSOSS  . 
47Hia44aS. 

47FRS4464_ 

47  FR  24482.. 


San  Radro  Minne  Ca.. 


»  CFR  57  19-7. 


ASARCO.<nc- 
ASAR0O,iac. 


30  CFR  S7.4-6IA- 


30  CFR  57.4-61  B.- 


Co- 


MoiMn  Salt  DiiMn  el  MoMen  Thnkol. 

<ne. 


Moi«sn  sen  OlvMon  ol  Moitor  Thiakol.  Inc 
Morton  Salt  OiilsiBr   ol  Morton  Thnkol. 


30  CFR  57.4-43 

30  CFR  57.21 -24<a).... 


X  CFR  57.21 -7S - 

30  CFR  57.21-46.. 


M-82-I2-«__ 


M-82-33-M. 


M-82-34-M. 


M-B2-37-M.... 


M-62-38-M. 


M-83->-M. 


M-83-37-C-... 


M-83-39-C. 


48FR97 

4eFn467S. 

48  FR  4578.. 

48  FR  9397 . 


k'llsiitiftiii  SaB  Oo 

We  Algom  Corp 

Rio  Algom  Corp 


»  CFR  57  4-618.. 
30  CFR  57.21-97.. 
30  CFR  57^1-78.. 


Callahan  Mining  Corp .. 


30CFR57.11-58.. 


M-83-44-C... 
M-83-77-C... 

M-83-78.C_ 

M-83-80-C.. 
M-83-87.C„ 

M-83-101-C. 

M-83-103-C. 

M-83-10».C. 


M-as-tie-c. 


118-C- 
13S-C.. 


48  FR  11538. 


48  FR  20525 

48  FR  37743 

48FR4S32S 

48  FR  37744 

48  FR  38349 

48  m  43421 

48  PR  43422 

48  FR  48878 

48  FR  51871 ._. 

48  FR  51870 -. 

aFRtt«7S_ 

48  FR  SISTI  _ 


Weaver  Construdion  Co.. 


30  CFR  57  4-52... 


Heda  Mning  Co.. 


30  CFRS7.4-4S„ 


M-63-117-C„   4aFRS1S7S 


48  FR  51872.. 
4«  FR  874 


Mid<:ontinam  Resounea.  Inc . 
Pyro  Mining  Os 


Red  O*  Coel  Corp „.... 

Mabema  By4Nudocls  Corp.. 

Olahaias  By-ftoduets  Corp.. 

Oonna  Kar  Ooal  Co,  kic 

PaaH  Cod  Co 


Conaolidation  Coal  Co- 

AMAX  Coal  Ca - 

K.  A  a  Coal  Oo 


HA-T.  Oaal  Co.. 


Coal  Co. 


SwaelCoalCo-.... 
ConaokMloa  Goal  Cp- 


*0  CFR  75  1303 

30  CFR  75.1718 

30  CFR  75  1714-2(a)(«.. 
30OFR  7S428 


MCFR7S.1IOS-4M. 


30  CFR  7S  1710.. 
30CFR75  1710.. 

»  CFR  75.1 105- 


30  CFR  7SJ02-4(d)- 


aocFR7&joe. 


3D  OFR  75.902.. 


3eCFR7SJ2B- 


»  CFR  75.1710_ 
10CFR7SJ26.-. 


Use  a<  the  hoot  mmat  m 
operating   oondlbons  cortsidered   acceptable   aHferruiK   method 
Granted  with  cortdMona. 

Reversal  of  the  ntein  ii«i«lsllatf«an  wdh  spsoHisd  uwtdfcens  uofMld 
ered  acceptable  alternate  mettiod-  Granted  with  conditions. 

Driving  s  range  Irom  the  mam  underground  shop  to  irTtersact  tie 
return  airway,  construction  ol  suitable  biMheads  or  venWation 
doors  at  necessary  mam  shop  entnes  and  reversal  ol  the  mem  Ian 
I  iiiiaiilsiail  acceptable  aHamato  laolhod  Granted  with  uuiiOows 

Having  buiWings  localad  within  100  leet  ol  the  mine  opening 
equipped  with  heat  and  smolta  aensors  considered  acceptable 
altemale  maXod  Granted  ««>  ooniMans. 

In  the  event  ol  mam  Ian  stoppage  or  nuNunction.  withdrawal  a*  al 
persomel  Irom  active  areas  to  a  designated  locMon  determined 
by  petitioner  wit*)  specilK  sale^iards  considered  acceptable  aller- 
nate  method  Grantee  with  contttions 

Use  ol  iiuiniaiiiiiai«<e  agiapetani  under  preautied  uniJtons  con- 
sidered ecceptable   atterrtate   method    Granted  with   conditions 

Petitior>er's  proposal  to  make  croascuts  that  wiH  result  m  centertme 
dwtaneas  ol  about  190  teat  tor  thoae  croaeculs  made  UHeeaii 
rooms,  with  such  room  wndths  tni  crosscut  widths  bemg  eboi4  70 
leet  considered  acceptable  attemate  method  Granted  wUh  corKt- 
bona. 

Petitioner's  proposal  to  use  a  refuge  chamber  m  lieu  ol  metalling  tire 
doors  considered  acceptattle  alternate  method.  Granted  with  corv 


Petitioner's  proposal  to  use  regular  electhc  btestmg  detonetors  in  keu 
o(  millisecond  delay  detonators  considered  eccaptabia  allemate 
owViad.  Granted  wOh  condaons 

Maintanance  ol  ttw  present  overcasts,  constructed  of  8  >  8  inch 
timer  with  headboards  or  aquaaia  btooka  aa  a  laamaaiDrk  to 
absorb  the  ground  movertient  and  2  x  12  inch  laosthB  s*'** 
exposed  surfaces  rendered  incomUuslHile  conskJeied  aciet*«e 
aHamale  method.  Granted  »■»»  condHmna. 

Usa  of  a  sett-contamed  breathing  apparatus  capable  ol  a  qwck 
connect  wdh  cBtwpiaasad  av  atoiad  m  coetaiiiaw  near  Ma  tiolat 
operator  wttich  provides  a  mmmum  ol  12  hours  ol  respiraUe 
atmosphere  considered  acceptable  altemale  mettwd 


Operation  of  gasokns  powawd  aamaDa  irehidsa  oama*  fey  i 
service  companies,  electncians  and  axpkwve  dealers  i 
under    ^MoMied    oondMons    oonaidsred    aooa^MM 
method.  Granted  with  conditions. 

Installation  ol  metal  sheeting  on  the  outaxie  of  the  •ron*  o(  a 
structure  tocatad  approianialaly  80  laat  mm  the  aoulh  Imwl 
portal  and  use  ol  ttnw  precauSonary  iiieasuiBa  considerad  ac- 
ceptable altemete  method  Granted  with  maJHons 

Orilling  and  loading  ol  volley  exptosive  holes  as  a  one-step  operstnn 
with  specified  oondMions  ujia«>eied  aooeptable  aWernete  method 
Granted  with  conditnns. 
i.|  Uaa  ol  cabs  or  oanapias  oa  ipsalisd  awmg  squiptttl  m  taimtn 
mksng  heights  wouM  raault  in  a  (fcnmution  of  salely.  Granted  iMth 


Storage  of  SCSRa  reoi*  atar  25  teal  trani  pataona  dwing  aaatttpa 

oonsidwed  acceptable  alternate  method   Granted  with  conatiens 
Uaa  ol  ben  entnes  aa  additional  intake  entnes  with  apecl»e«i  sate- 

guardi  uuriatdaiad  wxientlite   altamats    nw«had    Qiaraad  ««h 

otmdiliona. 
Installation  ol  low-levsl  carbon  monoxxta  dsleclors  wMh  spseWad 

safeguards  uuiiaidarad  anstWils  Msmate  aialiaft  OaMad  t*h 

conditions. 
Uaa  of  cabs  or  canopies  in  specified  tow  mmmg  heights  wouM  raauH 

in  a  drnimution  ot  safety.  Granted  m  pen  with  conditions. 
Uaa  of  c^M  of  ectopias  on  specified  mmng  equipment  m  certam 

mmmg  heights  iwxild  raauH  m  a  dlminubon  ol  aaMy.  Oimtat  «i 

part  with  comSMnns. 
Rnposal  to  msla*  an  automatic  fire  suppressor  device  over  tite 

pumps  aeavatad  by  heat  aanaoia  oonaMerad  aooeptable  MamaM 

method.  Grarrtad  with  specific  conditions 
Operation  of  the  aualllari!  Mowing  Ian  system  dunng  idto  tWWt  and 

weekends  under  apscMsd  oanMoas  oonaidared  tt,t.tt*MM  aNar- 

nate  method  &anlad  wilh  cdtoHiona. 
Ratitioner-s  proposal  to  daeiieiglia  and  tot*  out  rt  kjei  itMga. 

three-phaaa  caoAs,  iaek  oM  >(•  pmm  taf"  ««  ■udaoa.  sm) 

poet  a  wvniiv  atga  al  •■  «dna^  anky  eiMa  pawenwel  are 

undground  conatferad  accaplabte  aHamata  method.  QrarMad  aiW 


Petitionary  propoeal  to 
three-phaae  cnulls.  took  out  tha  pumps  from  the  surlaoa.  and 
poet  a  warning  siga  at  Via  mina's  entry  wh*s  psiswial  are 
underground   consKlered   accept^M   altemete   madiod.  Qrantad 


Use  of  intake  w  wh«h  a  oomad  ■mou^  the  ben  haulifB  aad/or 
track  entnes  to  ventilate  active  workmg  pieces  with  spedlied 
ealaguerds  oeneidered  acceptebie  altsmats  method  Granted  with 
conditions. 

Use  ol  caba  or  oanopiaa  on  wiacKad  raining  aqiapiBanl  In  eartan 
mining  heights  woM  faaUR  m  a  dhi*i>mon  ol  saWy  Qrantsd  In 


Uaa  of  air  oonduelad  tirough  «ta  baa  liai<na  aaartaa  l  —  i 
places  to  maamoe  the  eBecbveness  ol  the  entoes  oonaidand 
aoceptaWs  aMamaW  method  OranSed  with  oondawws 
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NOl 


Fn 


SuwwfUfy  ol  flndinQs 


M-aS-136-C- 

M-n-iso-C- 


M-n-1S4-C-. 

M-n-ioo-C- 


kMS-ias-C- 


M-B3-171-C. 
M-S4-13-C- 


48Fn«75- 
4tFn42«- 

4»FRS»1S.. 
49FRS21S.. 

49FRS214_ 
4a  FR  7300. 
40  FR  3044.. 
40FR9077_ 


Coal  Co.. 


■CandLOMCa. 


30CFR  7S.1103-4. 
30  CFR  75.908 


InslalMon  01  m  Mfly  Mr*  and  ftunMry  ■yMam  iMlh  carbon 
monoioOa  monton  nstaHad  at  •pacific  locatrana  conaMafad  ac- 
oapubla  anamala  method.  Graraad  wUh  conditiona. 

PatMonar'a  prapoaal  lo  Jaaiiaiyua  and  lock  oiA  a«  low-vottaga, 
»waap»iaaa  circuits,  lock  ou*  »ia  pumiia  Irom  Iha  iur<ac«.  and 
poat  a  «arr«ng  Mgn  at  Iha  mna'i  arttry  wtiila  panonnal  ara 
undargrourKl  coraidarad  accaptaUa  alMmala  matttod.   Granted 


Jawat  Swefcalaaa  Coal  Coip- 
KJIL «  K.  Coat  Co 


JO  CFR  77.214(a).. 
X  CFR  75.1400™ 


Conatucton  o(  a  raAjaa  ambankmanl  In  an  area  containing  aighl 
abandoned  n*iaa  In  tw  Kennedy  aaam  oonaidarad  accaplabta 
aHamate  method  QranMd  with  condMions. 

Propoeed  operation  ol  mancage  or  itael  gunboat  anlh  tacondery 
aataty  connectiona  securely  laslaned  around  the  gunboel  end  lo 
Vie  honlmg  rope  above  the  main  connecting  device  considered 
acceptable  alternate  method  o(  complianoe    Granted  with  condi- 


HoNow  cfilafpnaaa.  Inc... 
waaonoiaiana  \jott  wo 


30  CFR  75.1710.. 


Uaa  tt  eaba  or  eanopiai  on  vedfied  mlnino  equipment  In  certain 
mining  height*  wouM  reault  In  a  dMnuMon  ol  salaly.  Granted  in 


Monlafey  Coal  Co.. 


30CFR7&110»-4(a). 
30  CFR  77.216-3(a)..- 


WMe  Oak  Coal  Ca.  kic. 


30  CFR  75  506(d)  «id  7S.1303 . 


Use  of  a  Nre  seneor  and  warning  device  system  capable  of  identHica- 

lion  of  lire  by  actrvatad  seneor*  coneidared  acceptable  altemata 

method.  Granted  with  corvMione. 
Inspection  ol  the  water  impourKlment  every  three  months  under 

Specified  condHiona  m  leu  of  every  seven  days  considered  accept- 

able  anamala  method.  Granted  with  eondiaons. 
Uaa  ol  the  nonpermssMe  FEMCO  Ten-Shot   Blastxig   Unit  with 

specilic    safeguard*    considered    acceptable    altemale    method. 

Granted. 
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Offic*  of  Pvnsion  and  Welfara  Bwwftt 
Programs 

(Application  No.  D-2935,  et  aL] 
Proposod  Exemptions;  Citizens  Banic 
of  Evans  City,  et  sL 

AACNCV:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 


:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act]  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing  Request 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 


;  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Offlce  of 
Fidcuiary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4528,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington, 


D.C.  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Program,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
40B(a]  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975).  Effective  December  31. 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department 


The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  of  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Citizens  Bank  of  Evans  City  Pension 
Plan  and  Trust  (the  Plan)  Located  in 
Evans  Qty,  Pennsylvania 

[Application  No.  D-2935] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  40e(b](2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  the  past  lease  (the  Lease)  of 
certain  real  property  (the  Property)  by 
the  Plan  to  the  Citizens  National  Bank  of 
Evans  City,  Pennsylvania  (the 
Employer),  the  sponsor  of  the  Plan;  (2) 
the  proposed  sale  of  the  Property  by  the 
Plan  to  the  Employer  and  (3)  the 
assumption  by  the  Employer  of  certain 
indebtedness  of  the  Plan;  provided  the 
terms  and  conditions  of  the  Lease,  the 
sale  of  the  Property  and  the  assumption 
of  indebtedness  by  the  Employer  was 
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and  will  be  at  least  as  favorable  to  the 
Plan  as  the  Plan  could  obtain  in  an  arm's 
length  transaction  between  unrelated 
parties.  The  Lease  was  entered  into 
before  the  effective  date  of  the  Act.  but 
after  July  1, 1974.  the  date  specified  in 
the  transition  rules  contained  in  section 
414  and  2003  of  the  Act. 

Effective  Dates:  The  effective  dates  of 
this  exemption,  if  granted,  will  be 
January  1. 1975  for  the  Lease;  and  the 
date  the  grant  of  the  exemption  is 
published  in  the  Federal  Register  for  the 
sale  of  the  Property  by  the  Plan  to  the 
Employer  and  the  assumption  by  the 
Employer  of  the  indebtedness  of  the 
Plan. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  deHned  benefit  plan 
with  approximately  59  participants.  The 
Employer  is  the  trustee  of  the  Plan.  Plan 
assets,  as  of  December  31, 1982.  taking 
into  account  the  value  of  the  Property 
was  $628,192.  On  May  23, 1973.  the 
Employer  entered  into  an  agreement  of 
purchase  for  the  Property  with  unrelated 
third  party  sellers.  At  the  time  of 
purchase  the  Employer  contemplated 
that  improvements  would  be  made  to 
the  existing  building  on  the  Property 
which  building  would  then  be  used  as 
the  Employer's  office  facility.  However, 
after  discussions  with  the  Comptroller  of 
the  Currency  it  was  determined  that  the 
acquisition  of  the  Property  by  the 
Employer  would  cause  the  Employer  to 
exceed  certain  limitations  imposed  on 
the  Employer  by  the  Comptroller  of  the 
Currency.  As  a  result,  the  Employer 
assigned  its  rights  under  the  agreement 
of  purchase  to  the  Plan  on  June  29. 1973. 

2.  On  August  9, 1973,  the  Plan 
purchased  the  Property  for  $95,000.  The 
employer  advanced  $5,000  to  the 
unrelated  sellers  and  loaned  $90,000  to 
the  Plan  to  pay  the  remainder  of  the 
purchase  price.  Subsequent  to  the  Plan's 
purchase  of  the  Property,  improvements 
were  made  on  the  Property  and  financed 
on  an  interim  basis  by  the  Employer. 
The  $5,000  advance  was  repaid  to  the 
Employer  by  the  Plan  on  December  31, 

1973.  The  $90,000  loan  was  repaid  to  the 
Employer  by  the  Plan  on  August  29. 

1974.  On  August  29. 1974  the  entire 
transaction  was  "closed"  by  the 
execution  of  the  following  documents: 
(1)  The  Lease  by  the  Plan  to  the 
Employer  for  the  Property  was  entered 
into  for  a  15  year  term  with  three 
options  to  renew  for  10  years  each.  The 
Lease  was  on  a  triple  net  basis  with  all 
expenses  paid  by  the  Employer.  Rent  for 
the  initial  15  year  term  was  set  at 
$60,000  per  yean  (2)  a  non-recourse 
mortgage  by  the  Plan  to  three 
independent  area  savings  and  loan 
associations  (the  S&Ls)  for  $416,000  for  a 


15  year  term  at  9Vt%  interest  per  annum 
to  assume  the  financing  of  the 
improvements  on  the  Property: '  and  (3) 
the  assignment  of  the  Lease  to  the  S&L« 
to  secure  the  mortgage  note. 

3.  The  applicant  represents  that  all 
payments  on  the  Lease  have  been  made 
in  a  timely  fashion  in  accordance  with 
the  terms  of  the  Lease  agreement.  The 
applicant  represents  that  the  Lease 
rentals  were  determined  by  the  trustees 
after  taking  into  consideration  other 
area  rental  rates.  Also.  Prior  to  entering 
into  the  transactions  the  trustees 
periormed  an  economic  analysis  and 
determined  that  the  Plan  would 
experience  a  positive  cash  flow  and  a 
high  rate  of  return  on  its  initial  capital 
investment  as  a  result  of  purchasing  the 
Property  and  entering  into  the  Lease.  As 
a  result  of  their  analysis  the  trustees 
repressent  that  the  Lease  and 
accompanying  transactions  were  in  the 
best  interests  of  the  participants  and 
beneficiaries  of  the  Plan. 

4.  The  Plan  now  intends  to  sell  the 
Projierty  to  the  Employer  for  the  sum  of 
$398,000.  The  Plan  will  receive  $308,000 
in  cash  and  the  Employer  will  purchase 
the  Property  subject  to  existing 
mortgage,  with  an  approximate 
remaining  balance  of  $90,000.  Nicklas. 
King  ft  Company  (Nicklas).  an 
independent  appraiser,  from  Pittsburgh. 
Pennsylvania,  states  that  as  of 
November  15, 1983,  the  fair  market  value 
of  the  Property,  taking  into  account  the 
leasehold  interest  of  the  Employer  was 
approximately  $398,000.  Barone  and 
Sons,  Inc.  (Barone).  an  independent 
appraiser  from  Pittsburgh,  Pennsylvania, 
states  that  as  of  November  1, 1983,  the 
fair  market  value  of  the  Property  taking 
into  account  the  leasehold  interest  of  the 
Employer  was  between  $385,000  to 
$410,000.  Both  Nicklas  and  Barone 
indicate  that  the  proper  method  of 
valuing  the  Property  was  to  value  the 
remaining  leasehold  interest  of  the 
Employer.  Both  Nicklas  and  Barone 
represent  that  a  valuation  of  the 
Property  in  fee  simple  would  produce  a 
lower  value  for  the  Property.  Nicklas 
represents  that  if  the  Property  was 
valued  in  fee  simple  of  the  Property,  as 
of  November  1, 1983  would  be 
approximately  $350,000.  Barone 
represents  that  the  probability  another 
unrelated  tenant  or  owner  could  be 
found  is  not  great  and  that  the  local 
demand  for  office  space  is  insufficient  to 
support  a  facility  as  large  as  the 
Property.  Therefore,  Barone  represents 
that  if  the  Property  were  vacant  it  could 


■  The  department  expreaaa*  no  opinion  ••  to 
«vhether  the  moiigage  by  the  Pian  to  the  SftLi 
constitutes  a  prohibited  transaction  under  section 
406  of  the  Act.  Accordingly,  no  relief  from  section 
406  is  proposed  by  the  Department  for  the  mortgage. 


only  be  rented  at  rates  substantially 
below  the  present  rentals  on  the  Lease. 
As  a  result  Barone  represents  valuation 
of  the  leasehold  interest  of  the  Employer 
equals  or  exceeds  the  value  of  the 
Property  in  fee  simple.  The  Plan  will  not 
pay  any  taxes  or  commissions  in 
connection  with  the  sale  of  the  Property 
to  the  Employer.  The  Lease  will  be 
terminated  upon  sale  to  the  Employer. 

S.  In  summary,  the  applicants 
represent  that  the  statutory  criteria  of 
section  408(a)  of  the  Act  have  been 
satisfied  as  follows:  (1)  The  trustees 
represent  that  at  the  time  the 
transactions  were  entered  into  they 
were  appropriate  and  in  the  best 
interests  of  the  Plan;  (2)  rentals  were 
determined  by  the  trustees  prior  to 
entering  into  the  Lease  after  taking  into 
consideration  other  area  rentals:  (3)  all 
payment  of  rentals  were  made  in  a 
timely  fashion  in  accordance  with  the 
terms  of  the  Lease;  (4)  the  Lease  will  be 
terminated  by  the  sale  to  the  Employer. 
(5)  the  sales  price  for  the  Property  was 
determined  according  to  valuations  by 
two  independent  appraisers;  and  (6)  no 
expenses  will  be  charged  the  Man  by 
reason  of  the  sale  of  the  Property. 

Finally,  the  applicants  represent  that 
the  Lease  was  entered  into  prior  to  the 
effective  date  of  the  Act  without 
knowledge  that  the  transactions  would 
become  prohibited  on  January  1. 1975. 
As  soon  as  the  applicants  realized  that 
the  Lease  had  become  a  prohibited 
transaction,  the  applicants  submitted  a 
good  faith  request  for  an  exemption 
instead  of  terminating  the  Lease. 

For  Further  Information  Contact  Louis 
Campagna  of  the  Department  telephone 
(202)  523-8973.  (This  is  not  a  toll-free 
number.) 

A.B.  Dick  Products  Company  of  Det 
Moines  Employees  Profit  Sharing  Plan 
and  Tnist  Located  in  Des  Moines,  Iowa 

(Application  No.  D-5234) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4075  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
for  a  period  of  five  years  from  the  date 
of  an  exemption  grant  to  (1)  the 
purchase  by  the  Plan  of  certain  leases  of 
equipment  (the  Leases)  from  A.B.  Dick 


Federal  Regjster  /  Vol.  49.  No.  223  /  Friday.  November  16.  1964  /  Noticea 


Products  Company  of  Des  Moines  (the 
Employer),  and  (2)  the  agreement  by  the 
Employer  to  indemnify  the  Plan  against 
any  loM  relating  to  the  Leases  and  also 
to  repurchase  any  leases  that  are  in 
default  in  acoordance  with  para^aph 
(C)  below,  provided  that  the  following 
conditions  are  met: 

A.  Any  sale  of  Leases  to  the  Plan  will 
be  on  terms  at  least  as  favorable  to  the 
Plan  as  an  arm's  length  transaction  with 
an  unrelated  third  party  would  be. 

B.  The  acquisition  of  a  Lease  from  the 
Employer  shJall  not  cause  the  Plan  to 
hold  immediately  following  the 
acquisition:  (i)  more  than  50  percent  of 
the  current  value  (as  that  term  is  deOned 
in  section  3(26]  of  the  Act]  of  Plan  assets 
in  Leases  sold  by  the  Employer  or  (ii) 
more  than  10  percent  of  Plan  assets  (as 
defined  above)  in  Leases  of  any  one 
lessee. 

C.  Upon  default  by  the  lessee  or  any 
payment  due  under  a  Lease,  the 
Employer  guarantees  in  writing  the 
immediate  payment  of  all  remaining 
rental  payments  and  all  other  amounts 
due  and  owing  under  the  Lease.  A  Lease 
shall  be  deemed  to  be  in  default  for 
purposes  of  this  section,  if  a  payment 
due  under  the  terms  and  conditions  of 
the  Lease  is  past  due  for  30  days;  or  in 
the  erent  the  lessee  shall  become 
insolvent  commit  an  act  of  bankruptcy, 
make  an  assignment  for  the  benefit  of 
creditors  or  a  Hquidating  agent,  offer  a 
composition  or  extension  to  creditors, 
make  a  bulk  sale;  or  in  the  event  any 
proceeding,  suit  or  action  at  law,  in 
equity  or  mider  any  of  the  provisions  of 
the  Bankruptcy  Act  or  of  amendments 
thereto  for  reorganization,  composition, 
extension,  arraigements,  receivership, 
liquidatioa.  or  dissolution  shall  be  begun 
by  or  against  the  lessee:  or  in  the  event 
of  the  appointment  under  any 
jurisdiction  at  law  or  in  equity  of  any 
receiver  of  any  property  d  the  lessee;  or 
in  the  event  the  condition  of  affairs  of 
the  lessee  shall  so  change  as  to,  in  the 
opinion  of  the  Trustee  or  other 
appropriate  Plan  fiduciaries,  impair  its 
security  or  increase  its  credit  risk. 

D.  The  Plan  receives  adequate 
security  for  the  property  underlying  the 
Lease.  For  purpoaes  of  this  exemption, 
the  term  adequate  security  means  that 
the  property  is  secured  by  a  perfected 
security  interest  in  the  property  leased, 
so  that,  if  there  is  a  default  on  the  Lease, 
and  the  secnrity  is  foreclosed  upon,  or 
otherwise  disposed  of,  the  value  and 
liquidity  <rf  the  security  is  such  that  it 
may  reasonably  be  anticipated  that  the 
Plan  wiU  experience  no  loss. 

E.  Insurance  against  loss  or  damage  to 
the  leased  property  from  fire  or  other 
hazards  will  be  procured  and 
maintained  by  the  lessee,  and  the 


proceeds  from  such  insurance  will  be 
assigned  to  the  Plan. 

F.  The  Plan  shall  maintain  for  the 
duration  of  any  Lease  which  is  sold  to 
the  Plan  pursuant  to  this  exemption, 
records  necessary  to  determine  whether 
the  conditions  of  this  exemption  have 
been  met  The  records  above  must  be 
unconditionally  available  at  their 
customary  location  for  examination,  for 
purposes  reasonably  related  to 
protecting  rights  under  the  Plan,  during 
normal  business  hours  by  the  Internal 
Revenue  Service,  the  Department  of 
Labor,  Plan  participants,  any  employer 
of  Plan  participants,  any  employee 
organization  any  of  whose  members  are 
covered  by  the  Plan,  or  any  duly 
authorized  employee  or  representative 
of  the  above  described  persons. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  with  36  participants.  As  of 
December  31, 1983,  the  Plan  had  assets 
of  $249,679.01.  The  Trustee  is  Valley 
National  Bank  (the  Bank)  located  in  Des 
Moines.  Iowa. 

2.  The  Employer  is  in  the  business  of 
selling  and  leasing  duplicating 
equipment  high  speed  typewriters  and 
word  processing  equipment  The 
Employer,  prior  to  the  effective  date  of 
the  Act  sold  a  number  of  leases  of 
duplicating  equipment  and  high  speed 
typewriters  to  the  Plan.  On  September 
21, 1979,  the  Department  granted 
Exemption  7»-30  (44  FR  54790)  to  permit 
the  Plan  to  invest  up  to  50%  of  Plan 
assets  in  such  Leases,  with  the  condition 
that  no  more  than  10%  of  Plan  assets  be 
invested  in  the  Leases  of  any  one 
customer.  The  applicant  seeks  an 
additional  five  year  exemption  for  the 
Plan  to  purchase  Leases  from  the 
Employer.  The  Leases  involve 
equipment  which  is  leased  to  third 
parties.  The  Leases  vary  in  length  from 
twelve  to  thirty-six  months,  depending 
on  the  cost  of  the  equipment  and  will  be 
sold  to  the  Plan  for  cash.  The  Plan 
purchased  eight  Leases  under 
Exemption  79-50  and  the  Bank 
represents  that  the  Plan  has  complied 
with  the  percentage  limitations 
thereunder.  The  Bank  further  represents 
that  there  have  been  no  defaults  on  the 
eight  Leases  purchased  by  the  Plan.  The 
applicant  represents  that  over  the  past 
five  years,  the  Leases,  which  are 
oompletely  net  to  the  Plan,  have 
averaged  a  17.26%  net  rate  of  return. 

3.  The  purchase  price  of  a  Lease  will 
be  based  upon  the  retail  price  of  the 
equipment  being  leased.  In  addition,  no 
commismons  will  be  paid  to  anyone  as  a 
result  of  sales  of  Leases  to  the  Plan.  The 
rental  for  the  Leases  purchased  by  the 
Plan  will  be  calculated  by  the  same 


method  used  to  calculate  the  rental  for 
the  Employer's  leases.  Rentals  will  be 
comparable  to  what  the  Plan  could 
obtain  in  a  direct  transaction  with  an 
unrelated  third  party.  Title  to  the 
equipment  passes  to  the  Plan  upon  the 
purchase  of  any  Lease. 

4.  Notwithstanding  the  fact  that  the 
IHan  %vill  acquire  and  hold  title  to  the 
equipment  under  each  Lease,  as  a 
further  protection  to  the  Plan,  such 
equipment  will  be  secured  by  a 
perfected  security  interest  which  will 
name  the  Plan  as  the  secured  party.  If 
the  security  would  be  foreclosed  upon, 
in  the  event  of  default,  the  value  and 
liquidity  of  the  security  will  be  such  that 
it  may  reasonably  be  anticipated  that 
loss  of  principal  or  interest  will  not 
result. 

5.  The  Plan  will  assume  the  position  of 
lessor  with  the  attendant  rights  and 
obligations  under  the  terms  of  the 
Leases.  However,  the  Employer  will  be 
liable  under  the  warranty  clauses  of  thdt 
agreement  and  all  warranty  work  will 
be  performed  by  the  Employer  at  no 
charge  to  the  Plan.  Furthermore,  if  a 
default  would  occur,  the  Plan  would 
have  full  recourse  against  the  Employer 
and  the  Employer  has  agreed  to 
repurchase  any  Lease  defaulted  upon  at 
the  purchase  option  price,  pursuant  to 
the  terms  of  the  Lease,  and  also  to 
indemnify  the  Plan  for  any  loss  suffered. 

6.  The  Bank  will  serve  as  an 
independent  fiduciary  on  behalf  of  the 
Plan  with  respect  to  the  proposed 
transactions.  The  Bank  has  advanced 
and  will  continue  to  advance  credit  to 
the  Employer.  The  Bank  represents  that 
neither  the  Employer  nor  the  principal  of 
the  Employer  own  stock  in  Banks  of 
Iowa,  Inc.,  the  parent  of  the  Bank,  nor  do 
any  of  the  shareholders  or  officers  of  the 
Employer  sit  on  the  board  of  directors  of 
the  Bank  or  its  parent  corporation.  The 
deposits  of  the  Employer  and  the 
principal  of  the  Employer  in  the 
aggregate  total  less  than  1%  of  the  total 
deposits  of  the  Bank.  The  Bank's  loans 
to  the  Employer  and  to  the  principal  of 
the  Employer  in  the  aggregate  total  less 
than  1%  of  the  total  loans  of  the  Bank. 
The  Bank  further  represents  that  so  long 
as  it  serves  as  trustee  of  the  Plan,  the 
Bank  will  not  engage  in  the  purchase  of 
Leases  from  the  Employer  except  on 
behalf  of  the  Plan.  "The  Bank  will  not 
purchase  any  Employer  leases  on  its 
own  account. 

7.  The  Bank  represents  that  if  will 
approve  all  purchases  of  Leases  and  will 
determine  that  each  purchase  is  a  fair 
market  value  transaction.  The  Bank 
further  represents  that  it  will  make  an 
individual  determination  prior  to  the 
purchase  of  each  Lease  that  the 
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purchase  is  appropriate  and  suitable  for 
the  Plan.  In  addition,  the  Bank 
represents  that  it  will  monitor  the  terms 
of  the  Leases  and  take  whatever  action 
is  necessary  to  enforce  the  rights  of  the 
Plan. 

8.  At  the  end  of  the  initial  lease  term, 
the  lessee  has  three  options,  with  the 
following  consequences  to  the  Plan:  (a) 
the  customer  may  renew  the  Lease  with 
the  Plan's  rights  and  obligations 
remaining  the  same  as  during  the  initial 
term;  (b)  the  customer  may  purchase  the 
equipment  at  the  purchase  option  price, 
in  which  case  the  Plan  would  receive  the 
proceeds:  and  (c)  the  customer  may 
choose  not  to  renew  the  Lease  or 
purchase  the  equipment,  in  which  case 
the  Employer  would  purchase  the 
equipment  from  the  Plan  at  the  purchase 
option  price. 

9.  In  summary,  the  applicant 
represents  that  the  proposed  sales  of  the 
Leases  by  the  Employer  to  the  Plan  meet 
the  requirements  of  section  408ta)  of  the 
Act  because:  (a)  The  sales  will  be 
limited  to  a  five  year  period  and  will  be 
limited  to  50  percent  of  Plan  assets  with 
the  condition  that  no  more  than  ten 
percent  of  plan  assets  be  invested  in  the 
Leases  of  any  one  customer  (b)  the 
decision  to  piurhase  a  Lease  will  be 
made  by  the  Bank  acting  as  independent 
fiduciary  on  behalf  of  the  Plan;  (c) 
perfected  security  interests  will  be  filed 
on  the  equipment;  (d]  the  Employer  will 
guarantee  the  payment  of  the  Leases 
upon  the  lessee's  default  or  termination 
of  the  Lease;  and  (e)  the  Leases  are  net 
to  the  Plan  and  have  averaged  a  net 
return  of  more  than  17.26  percent  to  the 
Plan  over  the  past  five  years. 

For  Further  Information  Contact: 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

Family  Medical  Clinic  of  Pearl,  P.A. 
Profit  Sharing  Plan  (the  Profit  Sharing 
Plan)  and  Family  Medical  Clinic  of 
Pearl,  P.A.  Money  Purdiase  Pension 
Plan  (the  Pension  Plan;  Together,  the 
Plans)  Located  in  Pearl,  Mississippi 

(Application  No.  D-5392] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(cMl)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  purchase  by 


the  Profit  Sharing  Plan  of  a  parcel  of 
unimproved  real  property  (Lot  1), 
located  in  Pearl,  Mississippi,  from 
Robert  R.  Rester.  MX).,  for  $£8,476.  and 
the  purchase  by  the  Pensioo  Plan  of  a 
parcel  of  unimproved  real  property  (Lot 
2),  located  in  Pearl  Mississippi,  from  Dr. 
Rester  for  $22,770,  provided  the 
purchase  prices  do  not  exceed  the  fair 
market  values  of  the  Lots  on  the  date  of 
the  acquisitions. 

Summary  of  Facts  and  Representations 

1.  Family  Medical  Clinic  of  Peari,  P.A. 
(the  Employer)  is  engaged  in  the  practice 
of  medicine  in  Pearl,  Mississippi.  The 
Plans  are  defined  contribution  Plans 
which  had  4  participants  each  as  of 
January  1. 1984.  Botfi  Plans  allow 
individual  participant  direction  of 
investments. 

2.  Dr.  Rester,  who  is  an  employee, 
director  and  100%  shareholder  of  the 
Employer,  has  an  individually  directed 
account  in  each  Han.  Dr.  Rester  is  also 
the  trustee  of  each  Han.  As  of  July  31, 
1984,  Dr.  Rester's  Profit  Sharing  Plan 
account  had  a  total  of  $115,386,  and  his 
Pension  Plan  account  had  a  total  of 
$99,244. 

3.  Dr.  Rester  owns  several  parcels  of 
unimproved  real  estate,  including  Lots  1 
and  2.  located  in  the  Boyington  Oaks 
Office  Park,  Pearl  Mississippi.  Dr. 
Rester  now  desires  to  direct  his  account 
in  the  Profit  Sharing  Plan  to  purchase 
Lot  1,  and  his  account  in  the  Pension 
Plan  to  purchase  Lot  2,  at  the  Lot's  fair 
market  values,  as  long-term  investments 
that  will  diversify  tiie  assets  of  each 
account.  Payment  for  each  Lot  will  be  in 
cash,  and  no  commissions  or  other  costs 
will  be  paid  by  either  account.  Deeds  for 
each  Lot  will  be  filed  and  recorded  in 
the  Land  Records  of  Rankin  County, 
Mississippi.  Dr.  Raster's  account  in  each 
Plan  is  segregated  from  the  other 
accounts,  and  his  accounts  will  bear  the 
risk  of  all  gains  and  losses  from  the 
investments.  The  separate  accounts  of 
Dr.  Rester  are  the  only  accounts  affected 
by  die  proposed  sales. 

4.  Messrs.  R.D.  Morrow,  )r.  and  David 
L.  Morrow.  Jr.,  independent  real  estate 
appraisers  in  Brandon.  Mississippi,  have 
appraised  Lot  1  as  having  a  fair  market 
value  of  $28,476,  and  Lot  2  as  having  a 
fair  market  value  of  $22,770  both  as  of 
September  21. 1984. 

5.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  .the  criteria  of  section 
40e(a)  of  the  Act  because:  (1)  The 
purchase  of  Lot  1  involves 
approximately  24.7%  of  Dr.  Rester's 
account  in  the  Profit  Sharing  Plan,  and 
the  purchase  of  Lot  2  involves 
approximately  22.9%  of  Dr.  Rester's 
account  in  the  Pension  Plan:  (2)  the  sales 


will  be  at  prices  established  by 
independent  appraisal  (3)  Dr.  Rester  is 
the  only  participant  of  the  Plans  to  be 
affected  by  the  transactions;  and  (4)  Dr. 
Rester  has  determined  that  the  proposed 
transactions  are  apprcqiriate  for  and  in 
the  best  interests  of  his  accounts  in  the 
Plans,  and  he  desires  that  the 
transactions  be  consummated  by  the 
accounts. 

Notice  to  Interested  Persons:  Because 
Dr.  Rester  is  the  only  participant  in  the 
Plans  to  be  affected  by  the  proposed 
transactions,  it  has  been  detenniiied 
that  there  is  no  need  to  distribute  the 
notice  of  proposed  exemptioD  to 
interested  persons.  CcHnments  and 
requests  for  a  public  hearing  are  due  SO 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Re^ar. 

For  Further  Information  Contact  Gary 
H.  Lefkowitz  of  the  Department 
telephone  (202)  52»-8881.  (This  is  not  a 
toll-free  number.) 

Telephone  Real  Estate  Equity  Trust  (the 
Trust)  Located  in  New  York.  New  York 

(Application  No.  D-54S6J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(cM2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  die  restrictions  of  section  406(a) 
of  the  Act  and  the  sancticms  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(lJ 
(A)  through  (D)  of  the  Code  shall  not 
apply  to  the  use  of  a  portion  of  the 
purchase  price  paid  by  the  Trust  in 
connection  with  purchase  of  three 
industrial  parks  located  in  Orange  and 
Los  Angeles  Counties,  California  (the 
Parks)  to  pay  off  outstanding  mortgages 
held  by  the  Pacific  Mutual  Life 
Insurance  Company  (Pacific),  and  the 
First  Interstate  Mortgage  Company 
(First  Interstate),  parties  in  interest  with 
respect  to  the  Trust 

Effective  Date:  If  granted,  this 
exemption  will  be  effective  October  21, 
1983. 

Summary  of  Facts  and  RepresentaUong 

1.  TTie  Trust  is  a  tax-exempt  trust 
estabhshed,  effective  Jarmary  1, 1984. 
pursuant  to  an  amenchnent  and 
restatement  of  die  Bell  System  Trust. 
Prior  to  January  1, 1964,  the  Trust  was 
known  as  die  Bell  System  Trust  (BST)- 
Pursuant  to  the  court-ordered  divestiture 
by  American  Telef^one  and  Telegraph 
Ccmipany  ATftT).  the  spooeor  of  the 
Trust,  of  certain  portions  of  its 
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•ulMidiaries  effective  lanuary  1, 1964, 
the  BST  was  split  into  separate  plans  for 
the  nine  newly  created  companies  (the 
Companies).  The  approximately  $4 
billion  in  assets  of  the  BST  invested  in 
real  estate,  including  real  estate  to  be 
acquired  after  January  1, 1984  pursuant 
to  commitments  by  the  BST  entered  into 
prior  to  January  1, 1984,  are  held  in  the 
Trust  for  a  10  year  period  from  the 
effective  date  of  the  divestiture.  Each 
plan  for  the  newly  organized 
Companies,  which  includes  a  newly 
created  plan  on  behalf  of  AT&T  and 
subsidiaries  has  an  undivided 
proportionate  interest  in  the  Trust  based 
upon  the  BSTs  actuarily  determined 
liabilities  as  of  January  1, 1984.  As  of 
December  31. 1982,  the  Bell  System 
Pension  Plan  and  the  Bell  System 
Management  Pension  Plan,  the  plans 
funded  by  the  BST,  had  total  assets  of 
approximately  $46  billion,  and  covered  a 
total  of  approximately  1,165,000 
participants. 

2.  Pursuant  to  the  terms  of  the  BST 
trust  agreement  dated  October  1, 1980, 
AT4T  reserved  the  power  to  hire 
investment  managers  to  invest  all  or 
some  of  the  funds  held  in  the  BST. 
(Hereinafter  the  term  "the  Trust"  shall 
refer  to  both  the  BST  and  the  Trust,  as 
applicable.)  Heitman  Advisory 
Corporation  (Heitman),  an  Olinois 
corporation  with  its  principal  office  in 
Chicago,  Illinois,  is  an  investment 
advisor  registered  with  the  Securities 
and  Exchange  Commission  and  the 
Security  Division  of  the  Secretary  of 
State  of  the  State  of  Illinois.  Heitman 
has  enterd  into  a  management 
agreement  with  AT4T  whereby  Heitman 
has  agreed  to  act  as  an  investment 
manager  for  a  pmrtion  of  the  Trust 
assets.  Speciflcally,  Heitman's  duties 
are  to  invest  allocated  Trust  funds, 
directly  or  indirectly,  in  parcels  of  real 
estate  or  real  estate  related  investments. 
As  an  investment  manager,  Heitman  has 
sole  responsibility  and  discretion  for  the 
acquisition,  management  and 
disposition  of  each  real  estate  related 
investment  acquired  by  Heitman  on 
behalf  of  the  Trust.  All  amounts 
allocated  to  Heitman  from  the  Trust  are 
allocated  through  Harris  Trust  and 
Savings  Bank  (Harris  Bank),  one  of  the 
Trust's  trustees.  All  such  investments 
are  purchased  in  the  name  of  Harris 
Bank  as  trustee  for  the  Trust,  or  such 
investment  may  be  held  by  another 
nominee  of  the  Trust  as  may  be 
designated  to  Heitman. 

3.  All  investment  decisions  made  by 
Heitman  for  the  Trust  are  made  by 
Heitman's  investment  committee.  This 
committee  consists  of  Messrs.  Norman 
Perlmutter,  Miles  Berger,  William 


Jenson,  Herbert  Kuehnle,  Eric  Mayer, 
Stuart  Isen,  George  A.  Scheidler.  and 
Lester  Rosenberg.  None  of  these 
individuals  is  an  officer,  director  or 
employee  of  AT4T  or  any  affiliate.  None 
of  the  stock  of  Heitman  or  any  afTiliate 
is  held  by  AT&T  or  any  affiliate,  nor 
does  any  officer,  director,  or  employee 
of  AT&T  or  any  affiliate  own  any  stock 
in  Heitman  or  any  affiliate. 

4.  On  October  21, 1983,  Heitman.  as 
investment  manager  to  the  Trust,  and 
Bank  of  America  National  Trust  & 
Savings  Association,  as  ancillary  trustee 
for  Harris  Bank,  entered  into  a  purchase 
agreement  with  Dunn  Construction 
Company,  a  California  general 
partnership,  dba  DCC  Properties,  and 
Calinda  Properties,  a  California  general 
partnership  (collectively,  the  Sellers)  to 
acquire  the  Parks  for  a  price  of  $42.2 
million.  The  Parks  are  known  as  the 
Fountain  Valley  Industrial  Park,  the 
Valley  East  Industrial  Park  and  the 
Orangewood  Industrial  Park.  Heitman 
represents  that  neither  of  the  Sellers  and 
no  tenants  in  the  the  Parks  are  parties  in 
interest  with  respect  to  the  Trust. 
However,  the  applicant  represents  that 
two  of  the  seven  lending  institutions 
which  held  mortgages  on  the  Parks, 
Pacific  and  First  Interstate,  are  affiliates 
of  fiduciaries  to  the  Trust.  Pacific  is  the 
parent  of  Pacific  Investment 
Management  Comany,  an  investment 
manager  to  the  Trust,  and  First 
Interstate  is  a  "brother-sister" 
corporation  with  First  Interstate  Bank  of 
Oregon,  a  fiduciary  to  the  Trust. 

5.  The  closing  of  the  purchase  of  the 
Parka  occurred  on  January  17, 1984. 
through  an  escrow  procedure  as  the 
purchase  price  was  paid  to  an  escrowee 
and  a  portion  of  it  was  applied  to  pay 
off  the  outstanding  principal  balances 
owed  to  the  mortgage  lenders.  Title  was 
therefore  conveyed  to  the  Trust  free  and 
clear  of  the  Seller's  mortgages.  The 
Parks  are  currenUy  held  in  the  Trust. 

6.  The  applicant  seeks  an  exemption 
for  the  application  of  a  portion  of  the 
purchase  price  of  pay  off  the 
outstanding  mortgages  of  Pacific  and 
First  Interstate.  Neither  of  the  lenders 
had  any  authority,  control  or 
responsibility  with  respect  to  the 
investment  decision  to  acquire  the  Parks 
as  all  negotiations  concerning  the 
acquisition  of  the  Parks  was  conducted 
by  Heitman.  Heitman's  decision  to 
acquire  the  Parks  was  not  influenced  by 
the  fact  that  Pacific  and  First  Interstate 
are  affiliates  of  other  fiduciaries  with 
respect  to  the  Trust.  Heitman  did  not 
discover  the  relationship  of  the  two 
lenders  to  the  Trust  until  a  date  after 
Heitman  made  the  decision  to  acquire 
the  Parks  on  behalf  of  the  Trust.  In  the 


course  of  its  acquisition  of  the  Parks  for 
the  Trust,  Heitman  determined  that  the 
acquisition  of  the  Parks  not  subject  to 
any  outstanding  mortgages  was  in  the 
best  interests  of  the  Trust. 

7.  Heitman  believes  that  it  qualifies  as 
a  "Qualified  Professional  Asset 
Manager"  as  defined  in  Part  V(a)  of  the 
class  exemption  published  in  the 
Federal  Register  on  March  13, 1984  (47 
FR  56945).  The  two  lenders  do  not  have 
the  authority  to  appoint  Heitman  as  a 
manager  of  funds  held-by  the  Trust  or  to 
negotiate  the  terms  of  Heitman's 
investment  management  agreement  with 
AT&T  with  respect  to  the  Trust. 
However.  Heitman  does  not  qualify  for 
the  Part  I — General  Exemption  with 
respect  to  the  Trust  due  to  the  fact  that 
more  than  20%  of  the  total  client  assets 
managed  by  Heitman  are  Trust  assets. 

8.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  because  (a)  Heitman,  a  Trust 
fiduciary  completely  independent  of  the 
mortgagees,  negotiated  the  transaction 
without  regard  to  the  fact  that  the 
mortgagees  are  parties  in  interest  with 
respect  to  the  Trust;  (b)  neither  the 
mortgagees  or  their  affiliates  had  any 
discretion  with  respect  to  Heitman's 
decision  to  acquire  the  Parks;  and  (c)  the 
transaction  was  effected  on  terms  not 
less  favorable  to  the  Trust  than  those 
available  with  unrelated  parties. 

Notice  to  Interested  Persons: 
Interested  persons  will  be  notified  in  the 
manner  agreed  upon  by  the  applicant 
and  the  Department  within  30  days  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Comments  are  due 
within  60  days  of  the  date  of 
publication. 

For  Further  Information  Contact:  Mr. 
David  Stander  of  the  Department, 
telepone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Tnunan  Arnold  Retirement  Trust  (the 
Plan)  Located  in  Texarkana.  Texas 

(Application  No.  D-^466] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  continued  leasing  beyond  June  30, 


1984,  of  certain  real  property  (the 
Property)  by  the  Plan  to  Truman  Arnold 
Distributing  Co^  Inc.  (the  Employer),  a 
party  in  interest  to  the  Plan,  provided 
that  the  terms  of  the  lease  (the  New 
Lease)  are  at  least  as  favorable  to  the 
Plan  as  those  obtainable  in  an  arm's 
length  transactian  with  an  unrelated 
party. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  it  will  be  effective 
July  1, 1984. 

Summary  of  Facte  and  Repmsentotiont 

1.  The  Employer  owns  and  operates 
an  interstate  chain  of  convenience 
stores  and  distribution  centers  for 
petroleum  products.  Stock  of  the 
Employer  is  wholly  owned  by  O. 
Truman  Arnold  (Mr.  Arnold)  who  also 
wholly  owns  Truman  Arnold  Transport 
Company  (Transport). 

The  Plan  as  of  September  30, 1983, 
had  net  assets  of  $2,404,556  and  182 
participants.  Employees  of  both  the 
Employer  and  Transport  are  covered  by 
the  Plan.  The  trustee  of  the  Plan  (the 
Trustee)  is  State  First  National  Bank  of 
Texarkana,  Texas. 

2.  The  Plan  acquired  land  and 
buildings  comprising  the  Property  in 
Texarkana,  Texas,  which  the  Plan 
leased  (Lease  1)  prior  to  July  1, 1974,  to 
the  Employer  and  Transport  for  use  as  a 
home  office  site.*  In  1979,  the  Employer 
expanded  its  home  oflTice  operations  by 
purchasing  a  parcel  of  property 
contiguous  with  the  original  parcel 
owned  by  the  Plan  and  constructing  a 
building  on  the  new  property  (the 
Expansion  Property).  Pursuant  to  an 
exemption  appUcation  filed  by  the 
Employer  and  others,  the  Department 
granted  an  exemption  '  permitting  the 
Employer  to  contribute  the  Expansion 
PropertyJx)  the  Plan  and  permitting  the 
Plan  to  lease  the  Expansion  Property 
(Lease  2)  back  to  the  Employer.  The 
current  exemption  application  seeks 
rehef  to  permit  the  continuation  of  Lease 
1  beyond  Jtme  30, 1984,  on  terms  similar 
to  those  contained  in  Lease  2.  The 
applicants  represent  that  the  only  Plan 
assets  to  which  the  Employer  is  a  lessee, 
user,  issuer  or  obligee  are  the  Property 
and  the  Expansion  Property. 

3.  The  Property  was  appraised  by  Jim 
Freeman  (Mr.  Freeman)  of  PM.  Brown, 
Inc..  Realtors  in  Texarkana,  Texas,  at 
$256,000  as  of  September  15. 1983.  Mr. 
Freeman,  who  has  no  relationship  with 


*  The  appbcanto  repretent  that  Lease  1  was 
encompassed  until  June  30. 1984.  by  the  transitional 
rules  of  sections  414(c)(2)  and  2003(c)(2J(B)  of  the 
Act.  The  Departmeat  expresses  no  opinion  as  lo  the 
applicability  of  sections  414(c)(Z)  and  2()03(c)(2)(B) 
of  the  Act  to  Lease  1. 

'  See  Prohibited  Transactions  Exemption  SI-SB. 
46  FR  36273.  Jtily  14.  IflSL 


the  Employer,  Tranaport  or  their 
principals,  is  a  senior  member  of  both 
the  American  Society  of  Appraisers  and 
the  American  Association  of  Certified 
Appraisers.  Mr.  Freeman  determined 
that  the  gross  fair  rental  value  of  the 
Property  was  $33,480  per  year  and. 
adjusting  for  estimated  taxes,  insurance, 
maintenance  and  management 
expenses,  the  net  fair  rental  value  was 
$28,705  per  year.  Mr.  Freeman  opined 
that  the  Property  is  a  multipurpose 
property  that  could  be  easily  converted 
to  other  uses  should  the  need  arise. 

In  addition  to  appraising  the  Property, 
Mr.  Freeman  also  appraised  the 
Expanaioa  Property  which  he  valued  at 
$310,000.  Thus,  the  value  of  the  Property 
and  the  Expansion  Property  as  of 
September  15, 1983,  totaled  $566,000, 
whic*  constituted  23.5%  of  the  Ban's 
assets  at  that  time. 

4.  The  New  Lease  was  negotiated 
prior  to  July  1, 1984,  by  Commercial 
National  Bank  in  Shreveport  Louisiana 
(the  Bank),  acting  in  its  capacity  as  the 
Plan's  independent  fiduciary  *  with 
regard  to  the  Property,  and  the 
Employer.  The  New  Lease  is  a  triple  net 
lease  having  a  primary  term  of  five 
years  with  three  additional  five-year 
terms  which  may  be  exercised  solely  in 
the  Bank's  discretioii.  The  initial  rental 
rate  is  $35,840  per  year,  which  amount 
equals  14%  of  the  fair  market  value  of 
the  Property.  Every  third  year  of  the 
New  Lease  the  fair  market  value  and 
fair  rental  value  of  the  Property  will  be 
determined  by  an  independent  appraiser 
selected  by  the  Bank.  The  rental  rate 
will  be  adjusted  evoy  third  year  based 
on  the  new  appraisal,  and  the  rental  rate 
at  all  times  will  be,  on  a  triple  net  bctsis, 
the  greater  of  the  fair  rental  rate 
determined  by  the  appraiser  or  14%  of 
the  fair  market  value  of  the  Property. 
The  Employer  will  maintain  adequate 
fire  and  casualty  insurance  on  the 
Property  as  determined  by  the  Bank 
with  the  Plan  named  as  loss  payee. 
Further,  the  Employer  and  Mr.  Arnold, 
individually,  have  agreed  to  indemnify 
the  Plan  against  any  decline  in  the 
market  value  of  the  Property  below 
$256,000. 

5.  The  Bank  has  fidl  responsibility  and 
exdusive  authority  to  take  all  actions  on 
behalf  of  the  Plan  with  respect  to  the 
Property,  including  selling  the  Property 
if  the  Bank  determines  that  the  sale  is  in 
the  best  interests  of  the  Plan  and  its 
participants  and  beneficiaries.  Tlie  Bank 
concluded  priw  to  July  1. 1964,  that  the 
Han  should  retain  the  Property  as  an 


*  The  Emplojrer  aaaintaias  with  the  Bank  two 
ched^in^  accounts  which  represent  jQa0023%  of  the 
Bank's  total  deposits  as  of  December  31. 1983.  The 
Bank  has  no  other  relaMonahips  wMi  the  Employar. 
Ttmnyl  or  thair  friaripaU 


investment  and  that  dw  Plan  should 
continue  to  lease  the  Property  to  the 
Employer.  In  reaching  this  condusion. 
the  Bank  reviewed  the  iHan's  financial 
records  and  asset  portfolio.  The  Bank 
found  that  the  Trustee  maintains  aiote 
than  20%  of  the  Plan's  assets  in  bqaii 
assets  consisting  oi  c*A,  govenunaat 
securities,  marketable  corporate  debt 
and  equity  instruments,  acooants 
receivable,  and  cash  surrender  valves  of 
life  insurance  policies.  Only  24  of  the 
current  182  Plan  participants  will  reach 
normal  retirement  age  in  the  next  ten 
years.  Both  the  Trustee  and  the  Bank 
feel  that  the  liquid  assets  maintained  in 
the  Plan  should  be  more  than  adequate 
to  fulfill  any  contingent  liabilities  in  the 
foreseeable  future.  Because  die  Property 
is  readily  adaptable  to  other  uses,  die 
Plan  is  indemnified  against  a  decline  to 
the  fair  maricct  value  of  the  Property, 
and  the  Property  has  appreciated  In 
value  over  die  years  it  has  been  a  Plan 
asset  the  Bank  believes  the  Han  sfaoidd 
continue  to  own  die  Property. 

"Hie  terms  of  the  New  Lease  were 
found  by  the  Bank  to  be  no  less 
favorable  to  the  Plan  than  terms 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party.  Tbe 
current  gross  fair  rental  value  of  the 
Property  determined  throtigh  an 
appraisal  is  $33,480  per  year,  yet  the 
Plan  will  be  paid  $35340  on  a  triple  net 
basis.  The  Baidc  also  views  the 
guaranteed  14%  return  on  the  fair  market 
value  of  the  Property  as  an  attractive 
feature  of  the  New  Lease.  The  Bank 
examined  the  past  payment  records  of 
the  Employer  and  found  that  it  has 
never  defaulted  on  any  rental  payments 
to  the  Plan.  The  Bank  also  examined  the 
financial  statements  of  the  Employer 
and  concluded  that  die  Employer  is  a 
responsible  lessee  and  is  financially 
healthy. 

6.  In  summary,  the  applicants 
represent  that  die  subject  transacdeo 
satisfies  the  exemption  criteria  of 
sectitn  408(a)  of  dv  Act  because:  (a) 
The  interests  of  the  Plan  with  regard  to 
the  Property  and  the  New  Lease  are 
represented  by  an  independent 
fiduciary,  the  Bank;  (b)  the  initial  re&tal 
rate  under  the  New  Lease  is  14%  of  the 
fair  market  value  of  the  Pn^Mrty.  which 
amount  is  not  less  than  the  current  fair 
rental  value  of  the  Property;  (c)  the 
rental  rate  will  be  adjusted  every  third 
year  of  the  New  Lease  based  on 
independent  aiqiraisals  of  the  Property 
and  will  equal  the  greater  of  14%  of  the 
fair  market  value  of  the  Property  or  ttaa 
fair  rental  value  of  the  Pn^ierty:  (d)  the 
value  of  the  Property  and  the  Expansion 
Property  represent  less  than  24%  of  the 
Plan's'sssets;  (e)  die  Plan  b  indemnified 
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against  any  decline  in  the  fair  market 
value  of  the  Property  below  $256,000; 
and  (f)  the  Bank  determined,  following 
extensive  review  and  evaluation,  that 
the  retention  of  the  Property  as  a  Plan 
asset  and  the  continued  leasing  of  the 
Property  to  the  Employer  under  the 
terms  of  the  New  Lease  are  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries. 

fOR  FURTHER  MFORMATION  CONTACT: 
Mrs.  Mary  Jo  Fite  of  the  Department, 
telephone  (202)  523-6671.  (This  is  not  a 
toll-h-ee  number.) 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
8ub)ect  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2]  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibuted  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
praticipants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogration  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

The  proposed  exemptions,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 


transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  D.C..  this  13th  day 
of  November,  1984. 
Elliot  I.  DuM. 

Acting  Assistant  Administrator  for 
Regulations  and  Interpretations,  Office  of 
Pension  and  Welfare  Benefit  Programs,  U.S. 
Department  of  Labor. 

{PR  Ok.  M-30177  Filed  11-15-a4:  a:45  iin| 
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Wage  and  Hour  IMvislon 

Certiflcatee  Authorizing  the 
Emptoyment  of  l.eamers  at  Special 
IMnlmufn  Wages 

Notice  is  hereby  given  that  pursuant 
to  section  14  of  the  Fair  Labor  Standards 
Act  (52  Stat.  1062,  as  amended;  U.S.C. 
214),  Reorganization  Plan  No.  6  of  1950 
(3  CFR  1949-53  Comp.,  p  1004),  and 
Administrative  Order  No.  1-76  (41  FR 
18949),  the  firms  listed  in  this  notice 
have  been  issued  special  certificates 
authorizing  the  employment  of  learners 
at  hourly  wage  rates  lower  than  the 
minimum  wage  rates  otherwise 
applicable  under  section  6  of  the  Act. 
For  each  certificate,  the  effective  and 
expiration  dates,  number  or  proportion 
of  learners  and  the  principal  product 
manufactured  by  the  establishment  are 
as  indicated.  Conditions  on  occupations, 
wage  rates,  and  learning  periods  which 
are  provided  in  certificates  issued  under 
the  supplemental  industry  regulations 
cited  in  the  captions  below  are  as 
established  in  those  regulations. 

The  following  normal  labor  turnover 
certificates  were  issued  under  the 
apparel  industry  learner  regulations  (29 
CFR  522.1  to  522-9,  as  amended  and 
S  522.20  to  522.25,  as  amended). 

Big  River  Mfg.  Co.,  Kittanning.  PA;  8- 
31-84  to  8-30-85;  10  percent  of  the  total 
number  of  factory  production  workers. 
(Boy's  shirts) 

Bland  Sportwear,  Inc.,  Bland,  VA;  7- 
24-84  to  7-23-85;  10  learners.  (Men's  and 
boys'  shirts) 

The  following  normal  labor  turnover 
certificates  were  issued  under  the 
knitted  wear  industry  regulations  (29 
CFR  522.1  to  522.9,  as  amended  and 
S  522.30  to  522.35,  as  amended.) 

Louis  Gallet,  Inc.,  Uniontown,  PA;  6- 
22-64  to  6-21-85;  5  learners.  (Ladies' 
sweaters) 

Each  learner  certificate  has  been 
issued  upon  the  representations  of  the 
employer  which,  among  other  things, 
were  that  employment  of  learners  at 
special  minimum  wages  is  necessary  in 
order  to  prevent  curtailment  of 
opportunities  for  employment,  and  that 


experienced  workers  for  the  learner 
occupations  are  not  available. 

The  certificate  may  be  annulled  or 
withdrawn  as  indicated  therein,  in  the 
manner  provided  in  29  CFR  part  528. 
Any  person  aggrieved  by  the  issuance  of 
any  of  these  certificates  may  seek  a 
review  or  reconsideration  thereof  on  or 
before  December  3, 1984. 

Signed  at  Washington,  D.C.  this  9th  day  of 
November  1984. 
Arthur  H.  Kom. 

Authorized  Representative  of  the 
Administrator. 

IFRDoc  M-]0l«8Fil«d  ll-IS-M:«:4Sam| 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Engineering; 
Open  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
the  National  Science  Foundation 
aimounces  the  following  meeting: 

Name:  Advisory  Committee  for 
Engineering. 

Date  and  Time:  December  4-5. 1984: 
9:00  a.m.-5K)0  p.m.,  December  4 
QUO  a.in.-3K)0  p.m.,  December  5 

Place:  National  Sciene  Foundation,  1800  G 
Street.  NW..  Room  54a  Washington.  D.C. 
20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Mrs.  Mary  Poats, 
Executive  Secretary.  Advisory  Committee  for 
Engineering,  Room  537.  National  Science 
Foundation.  Washington.  DC.  20550. 
Telephone:  (202)  357-9571. 

Summary  Minutes:  Mrs.  Mary  Poats  at  the 
al>ove  address. 

Purpose  of  Advisory  Committee  Meeting: 
To  provide  advice,  recommendations,  and 
counsel  on  major  goals  and  policies 
pertaining  to  Engineering  programs  and 
activities. 

Summarized  Agenda:  Discussions  on 
issues,  opportunites  and  future  directions  for 
the  Engineering  Directorate:  discussion  of  the 
Engineering  Directorate  budgets  for  FY  85 
and  FY  86;  reports  from  Directorate  Advisory 
Committee  Chairmen:  discussion  with  NSE 
Director  as  well  as  other  items. 
M.  Rabwx«  Winkler, 
Committee  Management  Officer. 
November  13. 1984. 

|FR  Doc  Si-Wiaa  PIM  11-1S-S4:  8:43  am) 
MUMQ  COOK  7S«»-01-M 


Advisory  Committee  for  Ethics  and 
Values  In  Science  and  Technology; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463. 
the  National  Science  Foundation 
announces  the  following  meeting: 


Federal  Register  /  Vol.  49.  No.  223  /  Friday,  November  16.  1984  /  Notices 


45511 


Name:  Advisory  Committee  for  Ethics  and 
Values  in  Science  and  Technology. 

Date  and  Time:  December  3  and  4. 1984: 
8:30  a.m.  to  6  p.m.  each  day. 

Place:  Room  1242A,  National  Science 
Foundation.  1800  G  Street,  NW..  Washington. 
D.C.  (Room  415.  National  Endowment  for  the 
tlumanities,  1100  Pennsylvania  Avenue.  NW., 
Washington,  D.C,  December  4,  8:30  a.m.  to 
noon.) 

Type  of  Meeting:  Part  Open:  Open. 
December  4, 1  p.m.-6  p.m.;  Closed — 
remainder  of  scheduled  time. 

Contact  Person:  Dr.  Rachelle  Hollander. 
Program  Director.  Ethics  and  Values  in 
Science  and  Technology.  National  Science 
Foundation.  Washingon.  D.C.  20550, 
Telephone  202/357-7552. 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendation  concerning  support  for 
research  and  related  activities  in  this  field. 

Agenda:  Open — General  discussion  of  the 
current  status  and  future  plans  of  the  Ethics 
and  Values  in  Science  and  Technology 
program.  Closed — ^To  review  and  evaluate 
research  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  S52b(c),  Government  in  the 
Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF,  on  July 
6, 1979. 

M.  Rebecca  Winkler, 
Committee  Management  Officer. 
November  13, 1984. 

|FR  Doc.  64-30138  Filad  11-15-84:  845  «in| 
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Advisory  Panel  for  Law  and  Social 
Sciences  of  the  Division  of  Social  and 
Economic  Science;  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.L  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Law  and  Social 
Sciences  of  the  Advisory  Panel  for  Social  and 
Economic  Science. 

Date  and  Time:  November  30th  and 
December  1st,  1984;  9:00  a.m.  to  SKX)  p.m. 

Palce:  Room  628,  National  Science 
Foundation.  1800  G  Street,  NW..  Washington, 
DC.  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Felice  ).  Levine. 
Program  Director.  Law  and  Social  Sciences 
Program.  Room  312.  National  Science 
Foundation.  1800  G  Street.  NW.,  Washington. 
D.C.  20550:  telephone  (202)  357-9567. 

Purpose  of  Subpanel:  To  provide  advice 
and  recommendation  concerning  support  for 
research  in  Law  and  Social  Sciences. 

Agenda:  Closed  portion:  To  reNnew  and 
evaluate  research  proposals  and  projects  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  sudfi  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF.  on  July 
6,1979. 

M.  Rebecca  Winlder, 
Committee  Management  Officer. 
November  13, 1984. 
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NUCLEAR  REGULATORY 

COMMISSION 

Applications  for  Licenses  To  Export 

and  Import  Nudear  Facilities  or 

Materials 

Pursuant  to  10  CFR  110.70  (b)  "Public 
notice  of  receipt  of  an  application" 
please  takeaiotice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  applications  for  export  and 
import  licenses.  Copies  of  the 
applications  are  on  file  in  the  Nuclear 
Regulatory  Commission's  Public 
Document  Room  located  at  1717  H 
Street.  NW..  Washington.  D.C 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C  20555.  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  and  the 
Executive  Secretary,  U.S.  Department  of 
State.  Washington.  D.C  20520. 

In  its  review  of  applications  for 
licenses  to  export  production  or 
utilization  facilities,  special  nuclear 
materials  or  source  material,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
enviroiunental  effects  In  tfie  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  table  below  lists  all  new 
major  applications. 

Dated  this  13th  day  of  November  1964  at 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
James  V.  Zinunannan, 
Assistant  Director,  Export/Import  and 
International  Safeguards,  Office  oj 
In  temational  Programs. 
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[Docimt  No*.  STN  SO-454.  STN  5»-455) 

Commonwealth  Edhon  Co.  (Byron 
Nudev  Power  Station,  Units  1  and  2); 
Oral  Argument 

Notice  is  hereby  given  that,  in 
accordance  with  the  Appeal  Board's 
order  of  November  8, 1^4,  oral 
argument  on  the  intervenors'  challenge 
to  the  Licencing  Board's  October  18, 
1984  supplemental  initial  decision  will 
be  held  at  l(kOO  a.m.  on  Thursday. 
November  29,  1984.  in  the  NRC  Public 
Hearing  Room.  Fifth  Floor.  East-West 
Towers  Building,  4350 East-West 
Highway,  Bethesda.  Maryland. 

Dated:  November  A  1984. 

For  the  Appeal  Board. 
Baibara  A.  Tompluns, 
Secretary  to  the  Appeal  Board. 

(FK  Doc  M-30I«i  nUd  It-U-M:  M6  am\ 


(Dodtel  No*.  SO-424  and  S0-42S] 

Georgia  Power  Co^  et  ai^  Availat>iMty 
of  Draft  Enviroranental  Statement  of 
Vogtie  Electric  Qenerating  Plant.  Units 
1and2 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  and 
the  United  States  Nuclear  Regulatory 
Commission's  regulations  in  10  CFR  Part 
51,  notice  is  hereby  given  that  a  Draft 
Environmental  Statement  (NUREG- 
1087)  prepared  by  the  Commission's 
Office  of  Nuclear  Reactor  Regulation 
related  to  the  proposed  operation  of  the 
Vogtie  Electric  Generating  Plant,  Units  1 
and  2.  located  in  Burke  County,  Georgia, 
is  available  for  inspection  by  the  public 
in  the  Commission's  Public  Document 
Room,  1717  H  Street,  N'W.,  Washington. 
D.C.,  and  in  the  Burke  County  Library. 
4th  Street,  Waynesboro,  Georgia  30830. 
The  Draft  Statement  is  also  being  made 
available  at  the  Office  of  Planning  and 
Budget.  Room  615B.  270  Washington 
Street,  S.W.,  Atlanta,  Georgia  30334  and 
at  the  Central  Savannah  River  APDC. 


2123  Wrightaboro  Road,  Augusta, 
Georgia  30904. 

The  applicants'  Environmental  Report, 
as  supplemented,  submitted  by  Georgia 
Power  Company  is  also  available  for 
public  inspection  at  the  above 
designated  locations.  Notice  of 
availability  of  the  applicants' 
Enviroimiental  Report  was  published  in 
the  Federal  Register  on  December  28. 
1983  (48  FR  57183). 

Pursuant  to  10  CFR  Part  51.  interested 
persons  may  submit  comments  on  the 
applicants'  Environmental  Report,  as 
supplemented,  and  the  Draft 
Environmental  Statement  for  the 
Commission's  consideration.  Federal, 
State  and  local  agencies  are  being 
provided  with  copies  of  the  applicants' 
Environmental  Report  and  the  Draft 
Environmental  Statement.  Comments 
are  due  by  January  7, 1985.  Comments 
by  Federal,  State  and  Local  Officials,  or 
other  persons  received  by  the 
Commission  will  be  made  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  in  Washington. 
D.C.  and  the  Biu-ke  County  Library,  4th 
Street,  Waynesboro,  Georgia  30830. 
Upon  Consideration  of  comments 
submitted  with  respect  to  the  Draft 
Environmental  Statement,  the 
Commission's  staff  will  prepare  a  Final 
Environmental  Statement,  the 
availability  of  which  will  be  published 
in  the  Federal  Register. 

Comments  on  the  Draft  Environmental 
Statement  from  interested  persons  of  the 
pubtic  should  be  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Free  single  copies  of  NUREG-1087 
may  be  requested  for  public  comment  by 
writing  to  the  Publication  Services 
Section,  Division  of  Technical 
Information  and  Document  Control,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555. 

Dated  at  Bethesda,  Maryland,  this  9th  day 
of  November.  1984. 


For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adansam, 

Chief,  Licensing  Branch  No.  4,  Division  of 
Licensing. 

(FR  Doc  M-«ne4  PIM  t1-lB-«4:  9:49  ami 
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f  Oocfcat  No.  SO-2S3] 

Norttiem  States  Power  Co.  Montlcello 
Nuclear  Generating  Plant; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  ia 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  DPR-22  issued  to  Northern 
States  Power  Company,  (NSP/the 
licensee)  for  operation  of  the  Monticello 
Nuclear  Generating  Plant,  (the  facility), 
located  in  Wright  County,  Minnesota. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  permit  the 
licensee  to  implement  changes  (called 
the  Average  Power  Range  Monitor/Rod 
Block  Monitor/Technical  Specification 
(ARTS)  Improvement  Program)  to  the 
Monticello  Nuclear  Generating  Plant 
and  Technical  Specifications  as 
described  in  its  letter  of  May  30, 1984,  as 
supplemented  May  31,  September  6.  and 
October  17. 1984. 

The  Need  for  the  Proposed  Action 

The  need  for  the  proposed  action  is  to: 
(i)  Reduce  the  need  for  manual  setpoint 
adjustments  and  allow  for  more  direct 
thermal  limit  administration;  (ii) 
improve  the  quality  of  electronic 
hardware  in  the  Rod  Block  Monitor,  and 
(iii)  change  certain  operating  limits  to 
bring  about  consistency  among  the 
various  changes  being  implemented. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  improves  the 
accuracy  of  indications  provided  to  the 
operator  for  control  of  thermal 
parameters  in  the  reactor.  While  the 
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proposed  amendment  changes  a  number 
of  operating  control  features,  the  net 
power  level  is  unchanged  and  the 
response  of  the  reactor  protection 
system  under  accident  conditions  is 
unchanged.  Thus,  post-accident 
radiological  releases  will  not  be  greater 
than  previously  determined,  nor  does 
the  proposed  change  otherwise  affect 
radiological  plant  effluents. 
Occupational  exposures  to  radiation 
would  also  be  unaffected.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
amendment. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  involves  systems  located  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  enviroimiental  impacts 
associated  with  the  proposed  change. 

Since  we  have  concluded  that  there  is 
no  measurable  environmental  impact 
associated  with  the  proposed  changes  to 
the  Technical  Speci^cations,  any 
alternatives  to  these  changes  will  have 
either  no  environmental  impact  or 
greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation. 

Alternative  Use  of  Resources 

This  action  would  involve  no  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  (Final 
Environmental  Statement  dated 
November  1972). 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license  ^ 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  30, 1984,  as 
supplemented  by  letters  dated  May  31, 
September  6,  and  October  17, 1984, 
which  is  available  for  public  inspectioa 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW.,  Washington. 
D.C,  and  at  the  local  public  document 


#oom  located  at  the  Environmental 
Conservation  Library,  300  Nicollet  Mall, 
Minneapolis,  Minnesota. 

Dated  at  Bethesda,  Maryland,  this  0th  day 
of  November,  1984. 

For  the  Nuclear  Regulatory  Commission. 
Giis  C  Lalnas, 

Assistant  Director  for  Operating  Reactors, 
Division  of  Licensing- 

[FR  Doc  •4-aoia7  Filed  11-1t-S4;  8:45  «m] 
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[Dodcct  Na  S0-S33] 

Power  Auttiorlty  of  ttte  State  of  New 
York;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  R  to 
10  CFR  Part  50  to  Power  Authority  of  the 
State  of  New  York  (the  licensee),  for  the 
)ames  A.  FitzPatrick  Nuclear  Power 
Plant,  located  in  Oswego  County,  New 
Yoiic. 

EnvironnMBital  Assessment 

Identification  of  Proposed  Action 

The  exemption  would  relax  the 
requirements  to  provide  a  3-hour  fire 
barrier  between  redundant  shutdown 
divisions  and  to  provide  at  least  20  feet 
of  separation  without  intervening 
combustibles  between  redundant 
shutdown  divisiorw  at  certain  tone 
boundaries  within  ^  crescent  area  of 
the  reactor  building.  The  licensee  would 
install  either  a  fire  barrier  of  lesser 
rating  or  a  water  curtain  in  place  of  a  3- 
hour  barrier  around  four  open  stairways 
and  would  install  water  curtains 
between  redundant  shutdown  divisions 
in  place  of  the  above  separation 
requirement 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  existing  level  of  fire 
protection  and  proposed  modificatimis 
for  the  FitzPatrick  facility,  as  described 
in  the  licensee's  request,  represent  the 
most  practical  method  for  meeting  the 
intent  of  Appendix  R.  Literal  compbance 
would  not  significantly  enhance  the  fire 
protection  capability. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  will  provide 
a  degree  of  fire  protection  that  is 
equivalent  to  that  required  by  Appendix 
R  for  other  areas  (rf  the  plant  such  that 
there  is  no  iiMrease  in  the  ri^  of  fires  at 
this  facility.  Consequently,  the 
probability  of  fires  has  not  been 
increased  and  the  post-fire  radiological 


releases  %vill  not  be  greater  than 
previously  determined  nor  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environm«ital  impact 
Therefore,  the  Conunission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(construction  permit  and  operating 
license)  for  the  James  A.  FitzPatrick 
Nuclear  Power  Plant 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Flndinf  of  No  Significant  Inqiect 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  tfiis 
action,  see  the  application  for  the 
exemption  dated  February  26, 1982,  and 
supplements  dated  ]uly  13  and 
November  11. 1982;  March  1.  April  5. 
and  May  19, 1983;  and  July  16. 1984, 
whidi  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  D.Q.  and  at  the  Penfield 
Library.  State  University  College  of 
Oswego,  Oswego,  New  York. 

Dated  at  Bethesda,  Maryland  this  9tfa  day 
of  November,  1964. 

For  the  Nuclear  Regulatory  Commission. 
GttsCLaiiias. 

Assistant  Director  for  Operatiag  Reactors, 
Division  of  LJceasing. 

(FR  Doc  S»-MtSS  riM  n-lVM:  Mt  a4 
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[Dodnt  Na  50-271] 

Vermont  Yankee  Nudear  Power  Corp4 
(Vermont  Yankee  Nudear  Power 
Station);  Exemfition 

I 

Vennont  Yankee  Nuclear  Power 
Corporation  (the  licensee]  is  authorized 
by  Facility  Operating  License  No.  DPR- 
28  to  operate  the  Vermont  Yankee 
Nudear  Power  Station  (the  facility)  at 
steady-state  reactor  power  level  not  in 
excess  of  1593  mefBwatts  thermal.  The 
license  provides,  among  other  things, 
that  it  is  subject  to  all  rules,  regulations, 
and  Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect  The  facility  consists 
of  a  boiling  water  reactor  located  at  the 
licensee's  site  in  Windham  County. 
Vermont 


Section  S0.54(q)  of  10  CFR  Part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans 
which  meet  the  standards  of  10  CFR 
50.47(b)  and  the  requirements  of 
Appendix  E  to  10  CFR  Part  50.  Section 
IV  J^.2  of  Appendix  B  requires  that  each 
Ucensee  at  each  site  shall  annual 
exercise  its  emergency  plan. 

By  letter  dated  August  6, 1984,  the 
Ucensee  requested  an  exemption  from 
the  annual  exercise  requirement  of 
Section  IV J'  of  Appendix  E.  Specifically, 
the  Ucensee  would  substitute  an  event 
that  occured  on  June  15. 1984  in  place  of 
the  planned  November  1984  on-site 
exercise.  The  event  which  involved 
local  high  radiation  readings 
substantiaUy  above  background, 
resulting  firom  a  traversing  incore  probe 
stuck  in  an  unshielded  position  outside 
of  the  reactor  core,  resulted  in  complete 
implementation  of  their  Emergency  Plan 
to  the  Alert  level. 

This  event  adequately  substitutes  for 
the  planned  on-site  exercise  in  that  the 
Ucensee:  (1)  Identified  the  nature  and 
cause  of  the  high  radiation  condition 
and  took  immediate  action  to  protect 
personnel;  (2)  correctly  classiHed  the 
event  based  on  Emergency  Action  Level: 
(3)  activated  and  staffed  all  emergency 
faciUties  to  the  Alert  level:  (4)  used  the 
emergency  response  centers  and 
resources  to  evaluate  the  problem,  and 
determined  the  best  course  of  action; 
and  (5)  noUfied  the  NRC  and  all  three 
emergency  planning  zone  states 
(Vennont  New  Hampshire  and 
Massachusetts)  with  both  New 
Hampshire  and  Massachusetts  sending 
representatives  to  the  Emergency 
Operations  Facility.  In  addition,  the 


NRC  Resident  Inspector  observed 
activity  in  the  emergency  facilities. 

The  emergency  was  terminated  and 
recovery  was  successfully  completed. 
Formal  critiques  were  held  with  event 
participants.  Both  the  NRC  Resident 
Inspector  and  the  state  representatives 
were  in  attendance  at  the  critiques. 
Comments  generated  by  the  critique 
demonstrated  recognition  of  where 
problems  were  encountered.  Follow-up 
of  comments  in  the  areas  of  procedures, 
equipment  and  training  is  proceeding. 
The  critiques  and  follow-up  activities 
stemming  from  the  June  15, 1984  event 
should  result  in  improvements  in 
emergency  response  capability  similar 
to  what  would  be  expected  from  the 
conduct  of  an  on-site  exercise.  No 
violations  were  identified  by  the 
Resident  Inspector.  The  licensee  acted 
in  a  manner  which  adequately  provided 
protective  measures  for  the  health  and 
safety  of  the  public  in  that  it  was 
determined  that  there  were  no  releases 
of  radioactive  material  offsite.  The  last 
full  scale  emergency  exercise  was  held 
September  21, 1983.  The  next  full  scale 
emergency  exercise  is  planned  for  April 
1985. 

Section  FV.F  of  Appendix  E  requires 
that  each  Ucensee  shall  annually 
exercises  it  emergency  plan.  Exercise 
shaU: 

(1)  Test  the  adequacy  of  timing  and 
adequacy  of  implementing  procedures 
and  methods, 

(2)  Test  emergency  equipment  and 
communications  networks. 

(3)  Test  the  pubUc  notification  system, 
and 

(4)  Ensure  that  emergency 
organization  personnel  are  famiUar  with 
their  duties. 

The  June  15, 1984  event  exercised  the 
emergency  plan.  Based  on  an  evaluation 
of  the  event  response  to  the  event  and 
subsequent  activities,  the  staff 
concludes  that  the  Ucensee  adequately 
demonstrated  the  capability  to 
implement  its  emergency  plan  in  order 
to  protect  the  health  and  safety  of  the 
public. 

Based  on  the  above,  we  conclude  that 
the  licensee's  request  for  a  one-time 
exemption  is  reasonable  and  that 
granting  the  requested  exemption  will 
not  adversely  affect  the  overall  state  of 
emergency  preparedness  for  Vermont 
Yankee  Nuclear  Power  Station. 
Therefore,  the  licensee's  request  for 
exemption  should  be  granted. 

m 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  the  exemption  requested  by  the 
licensee's  letter  August  8, 1984,  as 
discussed  above,  is  authorized  by  law 


and  win  not  endanger  life  or  property  or 
the  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 

Therefore,  the  Commission  hereby 
approves  the  following  exemption: 
Exemption  from  the  exercise 
requirements  of  10  CFR  50,  Appendix  E, 
Section  IV.F.  involving  the  conduct  of  an 
on-site  exercise  during  November  1984. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  detergiined  that  the 
issuance  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(49  FR  44175). 

Dated  at  Bethesda.  Maryland  this  9th  day 
of  November  1984. 
For  the  Nuclear  Regulatory  Commission. 

Frank ).  Miraglia, 

Acting  Director.  Division  of  Licensing.  Office 

of  Nuclear  Reactor  Regulation. 
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(Docket  No*.  50-250  and  50-251] 

Florida  Power  and  Ught  Co.;  Itauance 
of  Environmental  Aaaeaament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Lacense  Nos.  DPR-31 
and  DPR-41,  issued  to  Florida  Power 
and  Light  Company  (the  Ucensee),  for 
operation  of  the  Turkey  Point  Plant  Unit 
Nos.  3  and  4  located  in  Dade  County, 
Florida. 

Identificatioo  of  Proposed  Action 

The  amendments  would  consits  of 
changes  to  the  operating  licenses  and 
Technical  Specifications  (TSs)  and 
would  authorize  an  increase  of  the 
storage  capacity  of  both  spent  fuel  pools 
(SEPs)  from  621  fuel  assemblies  to  1404 
fuel  assemblies  with  enrichments  no 
greater  than  4.5  weight  percent  U-235. 

The  amendments  to  the  TSs  are 
responsive  to  the  licensee's  application 
dated  March  14, 1984.  The  NRC  staff  has 
prepared  an  Environmental  Assessment 
of  the  Proposed  Action,  "Environmental 
Assessment  By  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Modification  of  the  Spent  Fuel  Storage 
Pools.  Operating  License  Nos.  DPR-31 
and  DPR-41,  Florida  Power  and  Light 
Company,  Turkey.  Point  Plant  Unit  Nos. 
3  and  4,  Docket  Nos.  50-251  and  251." 
dated  November  14, 1984. 

Summary  of  Environmental  Assessment 

The  Final  Generaic  Environmental 
Impact  Statement  (FCEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel  (NUREG-0575),  Volumes  1- 
3  concluded  that  the  environmental 
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impact  of  interim  storage  of  spent  fuel 
was  negligible  and  the  cost  of  the 
various  ahematives  reflects  the 
advantage  of  continued  generation  of 
nuclear  power  with  the  accompanying 
spent  fuel  storage.  Because  of  the 
diffemces  in  SFP  designs,  the  FGEIS 
recommended  Ucensing  SFP  expansions 
on  a  case-by-case  basis. 

For  Turkey  Point  Plant  Unit  Nos.  3 
and  4.  the  expansion  of  the  storage 
capacity  of  the  SFPs  will  not  create  any 
signiBcant  additional  radiological 
effects  or  non-radiological 
environmental  impacts. 

The  additional  wliole  body  dose  that 
might  be  received  by  a  individual  at  the 
site  boundary  is  less  than  0.1  millirem 
per  year,  the  estimated  dose  to  the 
population  within  a  50-mile  radius  is 
estimated  to  be  less  than  0.1  person-rem 
per  year.  These  doses  are  smaU 
compared  to  the  fluctuations  in  the 
anmeai  dose  this  population  receives 
from  exposure  to  background  rediation. 
The  estimated  radiation  doses  incurred 
by  woricers  taking  part  in  the 
modifications  to  Sie  SFPs  will  be  about 
60  person-rems.  This  represents  about  a 
7%  increase  in  the  average  annual  dose 
from  routine  occupational  radiation 
exposure  at  the  plant  which  was  about 
870  person-rems/year/unit  over  the  five 
year  period  of  1978-1982. 

The  only  non-radiological  discharge 
altered  by  the  modifications  to  the  SEPs 
is  the  waste  heat  The  total  load  to  the 
station  closed  cycle  cooling  canals  vyiU 
be  increased  by  about  0.3  percent  Thus, 
there  is  no  significant  environmental 
impact  attributable  to  the  discharge 
waste  beat  from  the  station  due  to  this 
very  small  increase. 

Finding  of  No  Significant  Impact 

The  staff  has  revieed  the  proposed 
modifications  to  the  facilities  relative  to 
the  requirements  set  forth  in  10  CFR  Part 
51.  Based  on  this  assessment  the  staff 
concludes  that  there  are  no  significant 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  issance  of  the  proposed 
amendments  to  the  licenses  will  have  no 
significant  impact  on  the  quaUty  of  the 
human  environment.  Therefore, 
pursuant  to  10  CFR  51.31,  an 
environmental  impact  statement  need 
not  be  prepared  for  this  action. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  appliation  for 
amendments  to  the  Technical 
Specifications  dated  March  14, 1984  and 
supplemented  July  23,  August  22  and 
September  16, 1984,  (2)  the  FGEIS  on 
Handling  and  Storage  of  Spent  Light 
Water  Power  Reactor  Fuel  (NUREG- 
0575),  (3)  the  Final  Enviromental 
Statement  for  Turkey  Point  Plant  Units  3 


and  4  issued  July  1972,  and  (4)  the 
Environmental  Assessment  dated 
November  14, 1984.  These  document  are 
available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room 
1717  H  Street  N.W.,  Waahington  Dil 
20555  and  at  the  Environmental  and 
Urban  Affairs  Library,  Florida 
International  University  Miami.  Florida 
33199. 

Dated  at  Bethesda  Maryland,  this  14th  day 
of  November  1984. 
For  the  Nuclear  Regulatoiy  Commission. 

Dominic  V.  Vassallo. 

Acting  Assistant  Director  for  Operating 
Reactors,  Division  of  Licensing. 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Requeet  for  Pul>lic  Conunenta  Certain 
Alkaline  Batterlee 

On  November  6, 1984,  the  United 
States  International  Trade  Commission 
referred  to  the  President  for  review  its 
determination  that  there  is  a  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  in  the  importation  into  the 
United  States,  and  in  the  sale,  of  certain 
alkaline  batteries  that  infringe  a  U.S. 
registered  trademark.  The  Commission 
also  found  that  the  respondents  had 
misappropriated  the  trade  dress  of  the 
complainant  and  had  falsely  designated 
the  origin  of  the  batteries.  AU 
respondents  but  one  were  found  to  have 
violated  the  Fair  Packaging  and  Labeling 
Act  (15  U.S.C.  1452  and  1453).  The 
Commission  found  that  the  importations 
in  question  have  the  tendency  to  injure 
substantially  and  efficiently  and 
economically  operated  United  States 
industry.  The  Commission  directed  the 
U.S.  Customs  Service  to  exclude  from 
entry  into  the  United  States  alkaline 
batteries  that  infringe  the  registered 
trademark  or  that  copy  the  trade  dress 
of  the  complainant  Duracell,  Inc. 

Under  section  337(g).  the  President  for 
poUcy  reasons,  may  disapprove  the 
Commission's  determination  within 
sixty  days  foUowing  receipt  of  the 
determination  and  record.  If 
disapproved  by  the  President  the 
determination,  and  any  order  issued 
under  its  authority,  would  be  without 
force  or  effect  The  determination  and 
related  orders  become  final 
automaUcaUy  foUowing  the  sixty  day 
review  period,  if  the  President  has  not 
disapproved.  The  President  also  may 
approve  the  determination,  making  it, 
and  any  order  issued  under  its  authority, 
final  on  the  date  the  Commission 
receives  notice. 


Interested  parties  may  submit 
comments  concerning  foreign  or 
domestic  policy  issues  that  should  be 
considered  by  the  President  in  making 
his  decision  regarding  this  case.  Parties 
commenting  on  domestic  policy  issues 
should  refer  to  the  portion  of  the 
Commission's  record  in  which  that  issue 
is  discussed.  Parties  should  provide  a 
rationale  if  the  domestic  poUcy  issue 
was  not  raised  before  the  Commission. 

Comments  of  more  than  15  letter-sized 
pages,  including  attachments  wiU  not  be 
accepted.  Twenty  copies  of  the 
submission  must  be  provided. 
Comments  must  be  delivered  by  the 
close  of  business,  Friday,  November  30. 
1984,  to  the  Secretary,  Trade  Policy  Staff 
Committee,  600 17th  Sti-eet  NW., 
Washington.  D.C.  20506.  For  fiirther 
information,  caU  AUce  Zalik  (202)  395- 
3432. 

Fradactek  L  Montgomery. 
Chairman.  Trade  Policy  Staff  Committee. 

[PR  Doc  M-10M7  FIM  n-t>-M:  MS  un| 
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POSTAL  RATE  COMMISSION 

DeMen,  ND  58224  (Otlzena  of  DaMen. 
PetMonere);  Order  Acceptkig  Appeel 
and  EetatHlshIng  Procedural  Schedule 

Issued  November  9, 19B4. 

Before  CommiMioners:  )anet  D.  Steiger, 
Chainnan:  Henry  R.  FoUom.  Vice-Chainnan; 
John  W.  Crutcher,  James  R  Duffy 

Dodcet  Number  A85-4. 

Name  of  affected  Post  Office:  Dahlen. 
North  Dakota. 

Petitioners:  Citizens  of  Dahlen. 

Type  of  determination:  Closing. 

Date  of  fiUng  of  appeal  papers: 
October  30, 1984. 

Categories  of  issues  apparentiy 
raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)]. 

2.  Effect  on  employees  [39  U.S.C 
404(b)(2)(B)J. 

3.  Effect  on  postal  services  [39  U.S.C 
404(b)(2)(C)]. 

4.  Economic  savings  to  the  Postal 
Service  [39  U.S.C.  404(b)(2)(D)l. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  deterinination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120Klay  decision  schedule  [39  U.S.C. 
404(b)(5)]  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 


45516 


Fedaral  Register  /  Vol.  49.  No.  223  /  Friday.  November  16.  1964  /  Notices 


requests;  s  copy  shall  be  served  on  the 
Petitioners. 

The  two  appeal  letters  sent  to  the 
Commission  do  not  identify  the  persons 
who  wish  review  of  the  Postal  Service's 
decision  to  close  the  Dahlen  post  o^ce. 
The  review  procedure  requires  that 
petitioners  be  identified  in  order  that  the 
Commission  may  ascertain  that  review 
iias  been  requested  by  a  person  served 
by  the  post  office  in  question.  The 
statute  limits  the  right  to  ask  for  review 
to  patrons  of  post  offices  the  Postal 
Service  has  decided  to  close  [39  U.S.C. 
404(b)(5)].  Furthermore,  the  identifty  of 
petitioners  is  necessary  in  order  that  the 
Commission  and  the  Postal  Service  may 
send  them  documents  in  this  case — in 
addition  to  these  documents  being 
posted  in  the  affected  post  offices. 

In  light  of  the  30-day  statutory 
deadline  for  filing  appeals  in  these 
cases,  we  are  provisionally  accepting 
the  two  appeal  letters  and  establishing 
Docket  No.  A85-4  for  their 
consideration.  We  will  give  the  patrons 
of  the  Dahlen  office  30  days  in  which  to 
amend  the  appeal  letters  to  meet  our 
rules  of  practice  by  supplying  the  names 
of  the  patrons  requesting  review.  If  the 
Commission  does  not  receive  the 
necessary  addition  to  this  case  within  30 
days  of  the  issuance  of  this  order,  we 
intend  to  dismiss  this  case. 

The  Postal  Service  has  previously 
filed  its  record  in  this  case.  We 
appreciate  that  cooperation. 

The  Commission  orders: 

(A)  The  October  30  and  31  appeal 
letters  concerning  the  closing  of  the 
Dahlen  post  office  are  accepted  with  the 
condition  that  a  patron  requesting 
review  must  be  identified  within  30  days 
from  the  date  of  this  Order. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
ChariM  L.  dapii^ 
Secretqfy. 

Apprndox 

October  3a  1964.  Filing  of  Petition 
Noveml>er  9, 1964.  Notice  and  Order  of  Filing 

of  Appeal 
December  la  1964.  Last  day  for  filing  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b)]. 
December  20. 1964.  Petitioners'  Participant 

Statement  or  Initial  Brief  [see  39  CFR 

3001.115(a)  and  (b)]. 
fanuary  9, 1965,  Postal  Service  Answering 

Brief  [see  CFR  3001.115(c)). 
January  24. 1965.  (1)  Petitioner's  Reply  Brief 

should  petitioners  choose  to  file  one  (see 

CFR  3001.115(d)J. 
January  31, 198S.  (2)  Deadline  for  motions  by 

any  party  requesting  oral  argument.  The 

Commission  will  exercise  its  discretion,  as 

the  interest  of  prompt  and  just  decision 


may  require,  in  scheduling  or  dispensing 
with  oral  argument  [see  39  CFR  3001.116). 
February  27, 1965.  Expiration  of  120-day 
decisional  schedule  [see  39  U.S.C. 
404(b)(5)l. 
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SMALL  BUSINESS  ADMINISTRATION 
(Licwwe  Na  0S/0S-O1M] 

DGC  Capitai  Co.;  laauance  of  a  Small 
Businesa  Inveatment  Company 
Ucenae 

On  July  17, 1984,  a  notice  was 
published  in  the  Federal  Register  (49  FR 
28954)  stating  that  an  application  has 
been  filed  by  DGC  Capital  Company. 
Norwest  Center,  Duluth.  Minnesota 
55802,  with  the  Small  Business 
Administration  (SEA)  pursuant  to 
i  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1984))  for  a  license  to 
operate  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  August  17, 1984,  to 
submit  their  comments  to  SEA.  No 
comments  were  received. 

Notice  is  hereby  given  that  pursuant 
to  section  301(c)  of  the  Small  Eusiness 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SEA 
issued  License  No.  05/05-0189  on 
October  29. 1984.  to  DGC  Capital 
Company  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated  November  7, 1964. 
Robert  G.  Linebetry, 
Deputy  Associate  Administrator  for 
Investment 
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(Designation  of  Disaster  Loan  Area  No. 
6210;AmdtNo.  1] 

Califomia;  Deaignatlon  of  Diaaater 
LAan  Area 

The  above  numbered  designation  of 
Disaster  Loan  Area  (49  FR  43142)  is 
amended  by  adding  the  following 
Counties  within  the  State  of  Califomia, 
as  a  result  of  Pub.  L  98-473.  El  Nino 
related  ocean  conditions  in  the  Pacific 
Ocean  beginning  December  1982: 
Alemada,  Del  Norte,  Los  Angeles. 
Marin,  Monterey,  San  Francisco,  San 
Luis  Obispo,  San  Mateo,  Santa  Cruz, 
Sonoma.  All  other  information  remains 
the  same,  i.e.,  applications  for  loans  for 


economic  injury  may  be  filed  until  the 
close  of  business  on  July  22, 1965. 

(Catalog  of  Federal  Domestic  Assi^ance 
Program  Nos.  59002  and  59008) 

Dated:  November  9, 1964. 
James  C.  Sanders, 

Administrator 
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(Designation  of  Disaster  Loan  Area  No. 
6223;AmdtNo.  1] 

Oregon;  Deaignatlon  of  Diaaater  Loan 
Area 

The  above  numbered  designation  of 
Disaster  Loan  Area  (49  FR  43142)  is 
amendment  by  adding  the  remaining  29 
counties  within  the  state  of  Oregon,  as  a 
result  of  Pub.  L  98-473,  El  Nino  related 
ocean  conditions  in  the  Pacific  Ocean 
beginning  December  1982.  All  other 
information  remains  the  same:  i.e., 
applications  for  loans  may  be  filed  until 
the  close  of  business  on  July  22, 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  9. 1984.  .      . 

James  C  Sanders. 

Administrator 
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[Dedaratlon  of  Disaster  Loen  Area  (Na 
2173);AmdLNo.11 

Texaa;  Deaignation  of  Diaaater  Loan 
Area 

The  above  numbered  declaration  (49 
FR  44258)  is  amended  in  accordance 
with  the  amendment  to  the  President's 
declaration  of  October  30, 1984,  to 
include  Precinct  one  in  Nueces  County 
as  an  adjacent  area  in  the  State  of 
Texas  as  a  result  of  damage  from  severe 
storms,  high  winds,  and  flooding 
beginning  on  or  about  October  19, 1984. 
All  other  information  remains  the  same, 
i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  December  31, 1984. 
and  for  economic  injury  until  the  close 
of  business  on  July  30, 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59002  and  59008) 

Date:  November  B.  1984. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc  84-30151  Filed  11-15-84:  845  eml 
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(License  No.  03/03-01751 

UV  Capital;  laauance  of  a  Small 
Businesa  Investment  Company 
License 

On  September  12, 1984,  a  notice  was 
published  in  the  Federal  Register  (49  FR 
35891)  stating  that  an  application  has 
been  filed  by  UV  Capital.  9  South  12th 
Street,  Third  Floor,  Richmond,  Virginia 
23219,  with  the  Small  Business 
Administration  (SEA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1984))  for  a  Hcense  to 
operate  as  a  small  business  investment 
company. 

Interested  parties  were  given  imtil 
close  of  business  October  13, 1984,  to 
submit  their  comments  to  SEA.  No 
comments  were  received. . 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SEA 
issued  License  No.  03/03-0175  on 
October  29, 1984,  to  UV  Capital  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  November  7. 1964. 
RolMrt  G.  LinelierTy, 
Deputy  Associate  Administrator  for 
Investment 

[PR  Doc  84-301 55  Piled  11-15-84:  8:45  ami 
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Region  11  Adviaory  Cour>cil;  Public 
Meeting 

The  Small  Business  Administration 
Region  II  Advisory  Council  located  in 
the  geographical  area  of  Hato  Rey, 
Puerto  Rico,  will  hold  a  public  meeting 
at  9:00  a.m..  Wednesday.  December  5. 
1984.  at  Room  401,  Federal  Building, 
Carlos  Chardon  Avenue,  Hato  Rey, 
Puerto  Rico,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  Small  Business  Administration  or 
others  attending. 

For  further  information,  write  or  call 
Wilfred  Benitez  Robles,  District 
Director,  Small  Business  Administration, 
Federal  Building,  Room  091,  Carlos 
Chardon  Avenue,  Hato  Rey,  Puerto  Rico, 
00918— (809)  753-4003. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
November  8, 1964. 

(FR  Doc.  84-30153  Filed  11-15^44:  8:45  ami 
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Region  V  Adviaory  Council:  PuttUc 
Meeting 

The  U.S.  Small  Eusiness 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Cleveland,  will  hold  a  public  meeting 
at  9:30  a.m.,  on  Monday,  December  3. 
1984.  at  the  Anthony  J.  Celebrezze 
Federal  Building,  1240  East  Ninth  Street, 
Room  B-1  (located  on  the  cafeteria  level 
of  the  building).  Cleveland,  Ohio,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or  other 
present. 

For  further  information,  write  or  call 
S.  Charles  Hemming,  District  Director, 
U.S.  Small  Business  Administration,  317 
AJC  Federal  Building.  1240  East  Ninth 
Street.  Cleveland.  Ohio  44199.  (216)  522- 
4182. 

Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
November  8, 1964. 

(FR  Doc  84-30152  Piled  11-15-84: 8:45  un| 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reporta,  Fonna,  and  Recordkeeping 
Requirementa;  Submlttala  to  0MB 
October  20-Novembef  7, 1984 

agency:  Office  of  the  Secretary.  DOT 
ACnOH;  Notice. 

summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation,  during  the  period 
October  20-November  7, 1984.  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  Chapter 
35). 
FOR  FURTHER  INFORMATION  CONTACT. 

John  Chandler  or  Annette  Wilson. 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation,  400  7th  Street,  S.W.. 
Washington.  D.C.  20590.  telephone  (202) 
426-1887,  or  Gary  Waxman  or  Sam 
Fairchild,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Room  3228,  Washington,  D.C.  20503, 
(202)  395-7340. 
SUPPLEMENTARY  INFORMATION: . 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 


for  publication  in  the  Federal  Register, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Information  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  hsted  in  the 
"FOR  FURTHER  INFORMATION  CONTACT" 

paragraph  set  forth  above.  U  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  from 
October  20-November  7. 1984: 

DOT  No:  2512 

OMB  No:  2120-0028 
By:  Federal  Aviation  Administration 
Title:  Operations  Specifications 
Forms:  FAA  Form  8400-7.  FAA  Form 

8400-l/lA 
Frequency:  On  occasion 
Respondents:  Applicants  for  air  carrier 

operating  certificates 

Need/Use:  Federal  Aviation  Act  of 
1958.  section  804  (49  U.S.C.  1424) 
authorizes  issuance  of  air  carrier 
operating  certificates.  Oi>erations 
specifications  information  collected  is 
used  to  determine  applicant's  eligibility. 
The  information  also  becomes  part  of 
the  air  carrier  operating  certificate. 

DOT  No:  2513 

OMB  No:  2125-0520 

By:  Federal  Highway  Administration 

Title:  Authorization  to  Transport 

Passengers  in  a  Truck 
Forms:  None 
Frequency:  On  occasion 
Respondents:  Motor  Carriers 

Need/Use:  To  meet  Federal  Highway 
Administration  requirements  prohibiting 
the  transportation  of  passengers  in  the 
cab  of  a  truck  unless  specifically 
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authorized  by  the  motor  carrier 
management  in  writing. 

DOT  No:  2514 
OMB  No:  2120-0063 
By:  Federal  Aviation  Administration 
Title:  Airport  Operating  CertiHcate 
Forms:  FAA  Forms  52  80-1  and  52  80-2 
Frequency:  Annually  and  on  occasion 
Respondents:  State  and  Local 
Governments 

Need/Use:  To  operate  an  airport 
serving  air  carriers,  a  person  must 
obtain  and  maintain  an  Airport 
Operating  Certificate.  The  application 
initiates  the  certification  process 
including  airport  inspection  and 
documentation  of  safe  airport 
operations  and  equipment.  The 
certification  remains  valid  if  safety 
standards  are  maintained  as  verified  by 
inspections,  records,  and  reports. 

DOT  No:  2515 

OMB  No:  2137-0048 

By:  Research  and  Special  Programs 

Administration 
Title:  Recordkeeping  Requirements  for 

Liquid  Natural  Gas  FadUtiet 
Formr  None 
Frequency:  As  necessary 
Respondents:  Operators  of  LNG 

facilities 

Need/Use:  The  liquefied  natural  gas 
(LNG)  safety  regulations  {49  CFR  Part 
193]  have  been  established  under  the 
Pipeline  Safety  Act  of  1979.  They 
establish  comprehensive  regulations  for 
LNG  facilities  which  include 
recordkeeping  requirements  and  other 
written  plans. 
DOT  No:  2516 
OMB  No:  New 

By:  Federal  Aviation  Administration 
Title:  FAR  Part  150— Airport  Noise 

CompatibiUty  Planning 
Ponns:None 
Frequency:  On  occasion 
Respondents:  State  and  Local 

Governments  and  Businesses 

Need/Use:  The  respondents  are  those 
airport  operators  voluntarily  submitting 
noise  exposure  maps  and  noise 
compatibility  programs  to  the  Federal 
Aviation  Administration  for  review  and 
approval.  Federal  Aviation 
Administration  approval  makes  the 
noise  compatibility  projects  eligible  for 
an  8  percent  set-aside  of  discretionary 
grant  funds  under  the  Federal  Aviation 
Administration  Airport  Improvement 
Program. 

Issued  in  Washington.  D.C.  on  November  S. 
1964. 

|on  H.  SejnDoar, 

Deputy  Assistant  Secretary  for 

Administration. 

|FI  Doc  M-3mM  PHcd  n-lS-M:  (:4s  ml 


[Notice  Na  $4-17] 

Advisory  Commission  on  the 
Reorganization  of  ttie  Metropolitan 
Washington  Airports 

Notice  is  hereby  given  of  the  Hfth 
meeting  of  the  Advisory  Commission  on 
the  Reorganization  of  the  Metropolitan 
Washington  Airports,  an  advisory 
committee  reporting  to  the  Secretary  of 
Transportation.  The  Commission  is 
charged  with  developing  a  plan  for  the 
transfer  of  the  Metropolitan  Washington 
Airports,  Washington  National  and 
Dulles  International,  from  the  federal 
government  to  an  appropriate  state, 
local,  or  interstate  governmental  body. 
Its  charter  was  published  in  the  Federal 
Register  of  June  18. 1984  (49  FR  24967). 

The  Hfth  meeting  will  be  held 
Thursday.  November  29  at  10:00  a.m.  in 
room  2230  of  the  Department  of 
Transportation  headquarters  building 
(Nassif  Building).  400  Seventh  Street. 
SW..  Washington,  D.C. 

Summary  agenda  for  the  November  29 
meeting: 

I.  Further  discussion  of  alternate 
structures  for  a  new  airport  authority: 
possibility  of  an  interstate  authority; 
and  development  of  a  position  for  iht 
report  to  the  Secretary. 

n.  Related  matters,  as  raised  by  the 
members. 

The  meeting  will  be  open  to  the 
public.  Press  will  be  asked  to  register  at 
the  door. 

Additional  information  may  be 
obtained  from  the  Commission's  office 
at  Room  9413,  U.S.  Department  of 
TransportaUon.  400  Seventh  Street.  SW.. 
Washington.  D.C  20590;  or  by  calling 
202-472-7934. 

Issued  at  Washington.  D.C  on  November 
13. 1964. 
Gregory  Wolfe. 

Executive  Director.  Advisory  Commission  on 
the  Reorganization  of  the  Metropolitan 
Washington  Airports. 

(FR  Ooc  M-JOMB  POad  11-lS-afc  ft4S  ami 
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Federal  Aviation  Administration 
(Summary  Notiea  No.  PE-84-221 

American  Airlines,  Inc^  Sunmiary  of 
Petltton  for  Exemption 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petition  for  exemption 
received. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the   * 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 


11).  this  notice  contains  a  summary  of  a 
petition  by  American  Airlines.  Inc. 
seeking  temporary  relief  &om  the  1000- 
mile  flights  restriction  on  operations  at 
Washington  National  Airport.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of.  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  December  5, 1984. 
ADDRESSt  Send  comments  on  any 
petition  in  triplicate  to: 
Federal  Aviation  Administration.  Office 
of  the  Chief  Counsel.  Attn:  Rules 
Docket  {AGC-204).  Petition  Docket 
No.  24325,  800  Independence  Avenue. 
SW  .  Washington,  D.C.  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  petition,  any  comments  received 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204).  Room  916, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  D.C.  20591;  telephone  (202) 
426-3644. 

Richard  Beitel, 

Acting  Assistant  Chief  Counsel  Regulations 
and  Enforcement  Division. 

Petition  Docket  No.  2432S 

American  Airlines,  14  CFR  159.60 

Petitioner  requests  a  six  month 
exemption  from  the  requirements  of  the 
Metropolitan  Washington  Airports  Rule, 
14  CFR  159.60,  to  operate  four  National 
Airport  (DCA)-Dallas/Ft.  Worth  (DFW) 
nonstop  roundtrips.  American  proposes 
to  replace  four  existing  National/Dulles- 
Dallas/Ft  Worth  roundtrips  with  four 
Dulles-DFW  nonstop  roundtrips  and 
four  National-DFW  nonstop  roundtrips. 
This  exemption  is  requested  because 
petitioner  believes  that  its  current 
service  between  Dulles  and  DEW  will 
be  inadequate  to  cope  with  passenger 
demand  after  November  5,  1984.  On  that 
date,  Braniff  discontinued  three  of  its 
four  Dulles-DFW  roundtrips.  Petitioner's 
National/DuUes-DFW  service  has  since 
its  inauguration  in  June  1981  developed 
a  substantial  market  for  travel  between 
Dulles  and  DFW.  Many  of  petitioner's 
Dulles  flights  are  now  sold  out  well  in 
advance  of  departure  time.  As  a  result, 
significant  numbers  of  potential 
passengers  between  Dulles  and  DFW 
are  being  turned  away.  Many  of  these 
"turn  aways"  gravitate  to  National 
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Airport  where  service  to  and  from  DFW 
can  be  found  via  intermediate  points 
such  as  Atlanta.  Nashville,  Pittsburgh, 
St.  Louis,  Kansas  City  and  Chicago.  The 
"turn  away"  problem  will  be 
exacerbated  by  Branii^s  November  5 
reduction  in  service.  The  requested 
exemption  would  provide  a  significant 
increase  in  seats  available  for 
passengers  travelling  between  Dulles 
and  DFW,  thereby  permitting  continued 
growth  in  this  important  market. 
Petitioner  believes  that  the  recent 
Brani^  announcement  is  good  cause  for 
granting  an  exemption  on  short  notice 
(pursuant  to  14  CFR  11.27)  to  be 
effective  as  soon  as  the  FAA  determines 
to  be  feasible.  Since  the  requested 
exemption  is  a  temporary  one,  extending 
for  a  period  of  six  months,  the  FAA 
would  have  an  opportunity  to  assess  the 
effect  on  Dulles  traffic  of  petitioner's 
operation  of  separate  nonstop  services 
between  each  of  Washington's  three 
major  airports  and  DFW.  Prior  to 
expiration  of  the  exemption,  petitioner 
would  make  available  to  the  FAA 
complete  data  concerning  the 
Washington  area  airports  utilized  by 
passengers  travelling  to  and  from 
Dallas/Ft.  Worth. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  D.Cm  on  November 
15. 1984. 

pit  Doc  •4-30368  PtM  II-IS-M 1141  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  November  13, 1964.  * 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirem^t(s)  to 
OMB  (listed  by  submitting  bureau(8)). 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7225, 1201  Constitution 
Avenue.  NW..  Washington.  D.C.  20220. 

Internal  Revenue  Service 

OMB  Number.  1545-0224 
Form  Number.  IRS  Form  6248 
Type  of  Review.  New 


Title:  Credit  or  Refund  of  Windfall  Profit 
Tax  to  Certain  Trust  Beneficiaries  for 
Windfall  Profit  Tax  Paid  by  a  Trust 

Clearance  Officer  Garrick  Shear  (202) 
566-6254.  Room  5571, 1111 
Constitution  Avenue.  NW^ 
Washington,  D.C.  20224 

OMB  Reviewer  Norman  Fnunkin  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C 
20503 

Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

OMB  Number.  None 

Form  Number  ATF  Rec  5110/12 

Type  of  Review.  Revision 

Title:  Equipment  and  Structure — Marks, 
Signs  and  Calibrations 

OMB  Number.  None 

Form  Number  ATF  Rec  5110/11 

Type  of  Review:  Revision 

Title:  Marks  and  Labels  of  Containers  of 
Distilled  Spirits 

Clearance  O^icen  Howard  Hood  (202) 
566-7077.  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Room  2228,  Federal 
Building,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  D.C  20228 

OMB  Reviewer.  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3206,  New  Executive 
Office  Building,  Washington,  D.C 
20503 

Joseph  F.  Maty, 

Departmental  Reports  Management  Office. 

fFR  Doc  M-SOIM  FIM  11-lS-M:  8:45  um\ 
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UNITED  STATES  INFORMATION 
AGENCY 

Grants  Program;  Private  Not-For-Proflt 
Organizations  In  Support  of 
International  Education  and  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  primary  purpose 
of  the  program  is  to  enhance  the 
achievement  of  the  Agency's 
international  public  diplomacy  goals 
and  objectives  by  stimulating  and 
encouraging  increased  private  sector 
commitment,  activity,  and  resources. 
The  information  collection  involved  in 
this  solicitation  is  covered  by  OMB 
Clearance  Number  3116-6175.  entitled 
"A  Grants  Program  for  Private 
Organizations."  expiration  date  January 
31. 1987. 

Private  Sector  organizations 
interested  in  working  cooperatively  with 


USIA  on  the  following  concept  are 
encouraged  to  so  indicate: 

Professional  Development  Seminars 
in  the  Dominican  Republic  and 
Guatemala 

USIA  is  interested  in  supporting  two 
five-day  seminars,  one  to  take  place  in 
Santo  Domingo,  the  Dominican  Republic 
(June  3-7, 1985),  the  other  in  Guatemala 
City,  Guatemala  (June  10-14, 1985).  The 
conference  organizer  must  be  able  to 
provide  for  each  seminar  a  panel  of 
bilingual  (English  and  Spanish) 
American  experts  in  the  fields  to  be 
covered  by  each  of  the  seminars. 

The  seminar  in  the  Dominican 
Republic  on  contemporary  America  will 
have  as  its  topics:  1:  The  U.S. 
Governmental  System;  2.  Domestic  and 
International  Factors  in  the  Formulation 
of  U.S.  Foreign  Policy;  3.  Economics  and 
Trade  Issues,  regional  and  bilateral;  4. 
Current  Trends  in  U.S.  Society  and 
Social  Behavior.  5.  U.S./Latin  American 
Relations;  6.  Media  and 
Communications;  7.  The  Impact  of 
Science  and  Technology  on  U.S.  Society: 
8.  New  Developments  in  Education;  9. 
New  Developments  in  the  Plastic  Arts  in 
the  U.S. 

The  seminar  in  Guatemala  will  cover 
a  variety  of  themes  similar  in  scope 
although  not  identical  to  those  proposed 
for  the  Dominican  Republic  It  is 
conceivable,  therefore,  that  some  if  not 
all  of  the  specialists  may  be  able  to 
serve  on  both  panels.  The  seminars  will 
be  held  under  the  auspices  of  USIS 
Santo  Domingo  and  USIS  Guatemala 
aty. 

Interested  private  sector  organizations 
should  have  demonstrated  expertise  in 
Latin  American  and  Caribbean  affairs 
and  in  handling  the  organization  of 
conferences  of  this  type. 

Your  submission  of  a  letter  indicating 
interest  in  the  above  project  concept 
begins  the  consultative  process.  This 
letter  should  further  explain  why  your 
organization  has  the  substantive 
expertise  and  logistical  capability  to 
successfully  design,  develop  and 
conduct  the  above  project. 

Emphasis  during  the  preliminary 
consultative  process  will  be  on 
identifying  organizations  whose  goals 
and  objectives  clearly  complement  or 
coincide  with  those  of  USLA. 
Furthermore,  USIA  is  most  interested  in 
working  with  organizations  that  show 
promise  for  innovative  and  cost 
effective  programming  and  with 
organizations  that  have  substantial 
potential  to  obtain  third  party  private 
sector  funding  and/or  in-kind  cost 
sharing  in  addition  to  USLA  funding. 
Requests  for  Agency  funds  should  be 
primarily  for  travel  and  per  diem 
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expenses,  and.  if  necessary,  for  modest 
additional  administrative  costs. 

Organizations  must  also  demonstrate 
a  potential  for  designing  programs 
which  will  have  a  lasting  impact  on  their 
participants.  In  your  response,  you  may 
also  wish  to  include  other  pertinent 
background  information.  To  be  eligible 
for  consideration,  organizations  must 
postmark  their  general  letter  of  interest 
within  X  days  of  the  date  of  this  notice. 

This  is  not  a  solicitation  for  grant 
proposals.  Alter  consultation,  selected 
organizations  will  be  invited  to  prepare 
proposals  for  the  financial  assistance 
available. 

Office  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cultural 
AfEairs.  (ATTN,  biitiative  Programs). 
United  States  Information  Agency,  301 
4ft  Street  S.W.,  Washington.  DC.  20547. 

Dated:  November  a.  1984. 
AftartS4 

Deputy  Director.  Office  (^Private  Sector 
ProgroBm. 

>1 


:  Veterans  Administration. 


:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
foUo«ving  proposals  Cor  fte  collection  of 
information  under  fte  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  contains 
reinstatements,  extensions,  and  a 
revision  and  lists  fte  following 
information:  (1)  The  Department  or  Staff 
Office  issuing  the  form;  (Z)  The  title  of 
fte  form:  (3)  The  agency  form  number,  if 
applicable;  (4)  How  often  fte  form  must 
be  filled  out;  (5)  Who  will  be  required  or 
asked  to  report;  (6)  An  estimate  of  fte 
total  nimiber  of  hours  needed  to  fill  out. 
fte  form:  and  (8)  An  indication  of 
whefter  section  3504(h)  of  Pub.  L  96-511 
applies. 


:  Copies  of  fte  forms  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
Officer  (732).  Veterans  Administration. 
•10  Vermont  Avenue,  NW,  Washington. 
DC  2D420,  (202)  389-2146.  Comments  and 
questions  about  fte  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Dick  Eisinger,  Office  of 
Management  and  Budget,  726  )ackson 
Place,  NW,  Washington,  DC  20530,  (202) 
395-7316. 


DATES:  Comments  on  fte  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  ftis 
notice. 

Dated:  Novemlier  9, 1964. 

By  direction  of  the  Administrator. 

Deminkk  Oaoralo. 

Associate  Deputy  Administrator  for 
Information  Resources  Management 

Extensions 

1.  Department  of  Veterans  Benefits. 

2.  Compliance  Inspection  Report. 

3.  VA  Form  26-1839. 

4.  On  occasion. 

5.  Individuals  or  households. 
6. 453,000  responses. 

7. 113,250  hours. 
8.  Not  apphcable. 

1.  Department  of  Veterans  Benefits. 

2.  School  Attendance  Report 

3.  VA  Form  21-674b. 

4.  On  occasion. 

5.  Individuals  or  households. 

6.  39,500  responses. 

7.  3.300  hours. 

8.  Not  applicable. 

1.  Department  of  Veterans  Benefits. 

2.  Applicatioa  for  Burial  Benefits. 

3.  VA  Form  21-63a 

4.  On  occasion. 

5.  Individuals  or  households. 
6  384,000  responses. 

7. 128.000  hours. 
8.  Not  applicable. 

1.  Department  of  Veterans  Benefits. 
Z.  Request  to  Mortgage  Company  for 
Amount  of  Unpaid  Mortgage. 

3.  VA  Form  29-712. 

4.  On  occasion. 

5.  Individuals  or  households. 
6. 1,000  responses. 

7. 167  hours. 

8.  Not  applicable. 

1.  Department  of  Veterans  Benefits. 

2.  Application  for  Survivors'  and 
Dependents'  Educational  Assistance. 

3.  VA  Form  22-S49a 

4.  On  occasion. 

5.  Individuals  or  households. 
6. 16,000  responses. 

7.  8,000  hours. 

8.  Not  applicable. 

1.  Department  of  Veterans  Benefits. 

2.  Certification  of  Loan  Disbursement. 

3.  VA  Form  26-1876. 

4.  On  occasion. 

5.  Individuals  or  households; 
Businesses  or  ofter  for-profit;  Small 
businesses  or  organizations. 

6. 145,000  responses. 
7. 72.500  hours. 
8.  Not  applicable. 


1.  Department  of  Veterans  Benefits. 

2.  Application  for  Release  from 
Personal  Liability  to  fte  Government  on 
a  Home  Loan. 

3.  VA  Form  26-6381. 

4.  On  occasion. 

5.  Individuals  or  households: 
Businesses  or  other  for-profit. 

6. 18.000  responses. 

7.  3,000  hours. 

8.  Not  applicable. 

RemstBtefiMfit 

1.  Department  of  Veterans  Benefits. 

2.  Notice  to  Veterans  Administration 
of  Veteran  or  Beneficiary  Incarcerated 
in  Penal  Institution. 

3.  VA  Form  21-4193. 

4.  On  occasion. 

5.  Individuals  or  households. 
6. 1,684  responses. 

7. 416  hours. 

8.  Not  applicable. 

Extensioa 

1.  Department  of  Veterans  Benefits. 

2.  Application  for  Change  of 
Permanent  Plan  (Medical). 

3.  VA  Fonn  29-1540. 

4.  On  oocasioa. 

5.  Individuals  or  households. 
6. 65  responses. 

7. 98  hours. 

8.  Not  applicable. 


1.  Department  of  Veterans  Benefits. 
2  Title  VI  Compliance  Review  Report 
and  Supplement 

3.  VA  Form  27-8734  and  VA  Form  27- 
8734a. 

4.  On  occasion. 

5.  Businesses  or  ofter  for-profit;  Non- 
profit institutions;  Small  businesses  or 
organizations. 

6. 4.367  responses. 

7.  4.367  hours. 

8.  Not  applicable. 

1.  Department  of  Veterans  Benefits. 

2.  Wood  Destroying  Insect 
Information-Existing  Construction. 

3.  VA  Form  28-685a 

4.  On  occasion. 

5.  Individuals  or  households; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations. 

6. 113,000  responses. 

7.  37,667  hours. 

8.  Not  applicable. 
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Revision  ^ 

1.  Department  of  Veterans  Benefits. 

2.  Manufactured  Home  Loan  Claim 
Under  Loan  Guaranty  (Manufactured 
Home  Unit  Only). 

3.  VA  Form  26-8629. 

4.  On  occasion. 

5.  Individuals  or  households; 
Businesses  or  ofter  for-profit 

6.  2,600  responses. 

7.  867  hours. 

8.  Not  applicable. 

|FR  Doc.  84-30140  Filed  11-15-M:  MS  im] 
BUJJNQ  COOC  •320-01-M 
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Sunshine  Act  Meetings 


Federal  Register 

VoL  49.  No.  223 

Friday.  November  16.  1984 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Surishine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 
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1 

FCOeUU.  HOME  BANK  BOAfW 
TMC  AND  DATE  2:30  p.m.  Friday, 
November  30, 1984. 

WtACt:  In  the  Board  Room,  6th  Floor. 
1700  G  St.,  NW.,  Washington,  D.C 
STATUS:  Open  meeting. 

CONTACT  PEMSON  FOn  MORE 
wroWMATlOW:  Ms.  Gravlee.  (202-377- 
6677). 

MATTERS  TO  BE  CONSIDERED: 

Net  Worth  Requirements  of  Insured 

butitutiona 
Limitations  on  Direct  Investment  by  Insured 

Institutions 
Subordinated  Debentures 
No.  98.  November  14. 1984. 

(FR  Doc  M-30ZS0  PIM  11-14-Mi  r27  pm) 

I  cooc  sna-si-ii 


FEDERAL  MARITIME  COMMISSION 
"FEDERAL  REGISTER"  CITATtON  OF 
PREVIOUS  ANNOUNCEMENT:  November 
13, 1984,  49  FR  44974. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETINQ:  November  14, 1984,  9:00 
a.m. 

CNANQE  IN  THE  MEETINO:  Addition  of  the 
following  item  to  the  closed  session:  2. 
Docket  No.  84-33:  Section  19  Inquiry- 
United  States/Argentina  and  United 
States/Brazil  Trades,  and  Docket  No. 
84-34:  Shipping  Conditions  in  the  United 
States/ Argentina  Trade — Consideration 
of  Certain  Motions  and  Pleadings. 

Francis  C  Hunwy, 

Secretary. 

IF^ Doc  M-aoiae  PUed  lI-l»-84;  4:50 pm.] 
I  COOC  STSS^VM 


FEDERAL  RESERVE  SYSTEM 

Committee  on  Employee  Benefits  of  the 
FederahReserve  System. 

TIME  AND  DATE:  2:30  p.m.,  Wednesday, 
November  21. 1984. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  The  Committee's  agenda  will  consist  of 
matters  relating  to  (a)  the  general 
administrative  policies  and  procedures  of 
the  Retirement  Plan,  Thrift  Plan,  Long-Term 
Disability  Income  Plan,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve 
System:  (b)  general  supervision  of  the 
operations  of  the  Plans:  (c)  the 
maintenance  of  proper  accounts  and 
accounting  procedures  in  respect  to  the 
Plans:  (d)  the  preparation  and  submission 
of  an  annual  report  on  the  operations  of 
each  of  such  Plans:  (e)  the  maintenance 
and  staffing  of  the  Office  of  the  Federal 
Reserve  Employee  Benefits  System;  and  (f) 
the  arrangement  for  such  legal,  actuarial 
accounting,  administrative,  and  other 
services  as  the  Committee  deems 
necessary  to  carry  out  the  provisions  of  the 
Plans. 

Specific  items  include  (1)  Office  of  Employees 
Benefits'  expense  budgets  for  1984  and 
1985:  (2)  technical  amendments  to  the 
Retirement  and  Thrift  Plans:  and  (3) 
proposed  trust  and  flexible  benefit  plan 
under  the  Internal  Revenue  Code. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 

Dated:  November  13, 1984. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc  84-30185  riled  11-1»-S4: 4:50  pin| 
BtLLMQ  COOC  SZIO-OI-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  Approximately  ll.-OO 

a.m..  Wednesday,  November  21, 1984, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington.  D.C.  20551. 

STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

iNFORMA-nON:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 
Date:  November  14. 1984. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc  84-30214  Filed  11-14-84;  IIM  ami 
MLUNO  COOC  Slie-OI-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Wednesday, 

November  21, 1984. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Publication  for  comment  of  proposed 
amendment  to  the  Board's  Regulation  AA 
(Unfair  or  Deceptive  Acts  or  Practices)  to 
implement,  as  to  banks,  the  Federal  Trade 
Commission's  credit  practices  rule 
prohibiting  certain  contract  provisions  and 
practices  deemed  unfair  or  deceptive. 

2.  Proposed  amendment  to  Regulation  Z 
(Truth  in  Lending)  regarding  the 
regulation's  coverage  of  credit  cards  used 
for  certain  exempt  transactions.  (Proposed 
earlier  for  public  comment;  Docket  No.  R- 
0501). 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C. 
20551. 
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CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  November  13, 1984. 
lames  McAfee, 
Associate  Secretary  ofthe.Board. 

|FR  Doc  84-30213  Piled  11-14-84: 11:54  ain| 
MLUNO  COOC  mO-OI-M 


MERIT  SYSTEMS  PROTECTION  BOARD 

Notice  of  deletion  of  items  from  the 
October  30, 1984  Agenda. 

CHANGE  IN  THE  MEETINQ:  The  following 

items  were  deleted  from  the  agenda  of 
the  closed  meeting  of  October  30, 1984: 

1.  Hagan  v.  U.S.  Postal  Service.  MSPB 
Docket  No.  BN07528310018. 

2.  Doe  v.  Department  of  the  Air  Force, 
MSPB  Docket  No.  DA07528310714. 

For  the  Board. 


Dated:  November  14, 1984. 

Stephen  E.  Minwee. 

Acting  Clerk  of  the  Board. 

pit  Doc  S4-«>2S7  FiM  11-14.M:  3flS  pm] 
MLUm  COOC  74«H)1-M 


PAROLE  COMMISSION 

Pursuant  To  The  Government  In  The 
Sunshine  Act,  Pub.  L  94-409  (5  U.S.C. 
Section  552b) 

AGENCY  HOLDING  MEETING:  U.S.  Parole 
Commission,  National  Commissioners 
(the  Conmiissioners  presently 
maintaining  offices  at  Chevy  Chase, 
Maryland,  Headquarters). 

TIME  AND  date:  Tuesday,  November  20, 
1984—2.00  p.m. 

PLACE:  Room  420-F,  One  North  Park 
Building,  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland  20815. 


STATUS:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 

MATTERS  TO  BE  CONSIDERED:  Referrals 
from  Regional  Commissioners  of 
approximately  four  cases  in  which 
inmates  of  Federal  prisons  have  applied 
for  parole  or  are  contesting  revocation 
of  parole  or  mandatory  release. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Linda  Wines  Marble. 
Chief  Analyst,  National  Appeals  Board, 
United  States  Parole  Commission,  (301) 
492-5987. 

Dated:  November  13. 1984. 

Joseph  A.  Bairy, 

General  Counsel,  United  States  Parole 
Commission. 

(FR  Doc  84-30274  Filed  11-14-84:  3:50  pm) 
MLLINO  COOE  4410-10-M 


Friday 

November  16,  1984 


Part  II 


Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction;  General 
Wage  Determination  Decisions,  Notice 
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DEPARTMENT  OF  LABOR 

Emptoyment  Standards 
Administration.  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
'\\   described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
locahties  speciHed  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat 
1494,  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  Usted  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-63,  48  FR  35736  (1983),  and  6- 
84,  49  FR  32473  (1964).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 


impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
confract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Dedsioos  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931,  as  amended  (46  Stat 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations,  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  this 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 


Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the         ; 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Government  Wage 
Determinations,  Washington,  D.C.  20210. 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U.S.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


CaNtema:  CA83-S119 — 

MMMChuMOs:  MAS4-3010- 
MKNgw:  MIM-2042„ 

:  NJ84-3019.. 


NVM-W17.. 
NV84-6014.. 


Dragon:  OR84-S020.. 


S«pl  16.  1903. 
Apr  S.  1964 
July  9.  1982 
Julye.  1964 

June  29.  1994 
June  B.  1964 
JurwZZ.  1964. 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  number  of  the  decisions 
being  superseded. 


AU83-1011  (AL84-1033) _ Feb   18.  1983. 

63-1064  (ALe4-1032) Nov  25.  1963. 

Mwm:  ME63-300e  (ME84-3031) Apr   1S.  1963. 

WatMngton:  WA83-5110  (WA84-S040) Jun*  3.  1963. 

WlKOnsn:  3)83-2076  (WI84-S030) Sapl  30.  1963. 


Signed  at  Washington/ D.C.  this  9th  day  of 
November  1984. 


|«ine6  L.  Valin, 

Assistant  Administrator. 

SHJJNB  COOC  4S10-37-M 


HODiriCATIONS   P.    1 


NDoxnarxcMi  ».  a 


CAi3-5119 


MVMIV 

•*» 

I M. 

$20.00 

3%  ♦ 

$J.90 

20. 4S 

3%  ♦ 

$3.90 

1«.50 

3%*.74 

16.47 

3%   ♦ 

$1.46 

20.00 

3%   ♦ 

$3.90 

20. 4S 

3%   ♦ 

$3.90 

16.47 

3%   * 

$1.46 

16.  SO 

3%*.74 

12. SO 

3%*.74 

DECISIOW  NO 

MOD.  *^ 
(48  FR  41702-Sapt«iBb«r 

16,  1983) 
San  Diaqo  County, 
I   California 

OMIT: 
Elactriciana: 
Clactrieiana 

Cabla  Splicers 

Utility  Tachnielan 
Sound  Inatallars 


*PPj  Elactrielansi 
Eltctricians 

Cabla  Splicara 

Soun'd  Installar* 

Utility  Tachnician  11 
Utility  Tachnician  12 


Utility  Tachnician  tl:   Installation  of  straat  lights  and  traffic  signals, 
including  electrical  circuitry,  progranable  controller,  pedestal  nountsd 
electrical  aater  enclosures  and  laying  of  pre-aasaabled  cable  in  ducts. 
The  layout  of  electrical  systems  and  cooBunication  installation  including 
proper  position  of  trench  deptha,  and  radius  of  duct  banks,  location  for 
■anholas,  street  lights,  and  traffic  signals. 

Utility  Technician  42:  Distribution  of  Material  at  lob  site,  installation  of 
mder^mxid  ducta  for  electrical,  telephone,  cable  TV,  and  m— unication 
systems.   The  setting,  leveling,  grounding  and  racking  of  precast  aaBholas, 
handholas  and  tranefonaer  pads. 


(irm7»i3  -  July  (, 

1914) 
B«rg«n,  Isaas,  ludaon, 
Hunterdon,  Ntddleawi. 
Morris,  Passaic.  Soaeravt, 
Sussex.  OnloB  and  Marrea 
Counties.  New  Jersey 

OMIT  I 


DjtCTSIOW  90.    MJM-3019 


ROOTERS  I 
(one  2 1 

All  ratea  and  classifi- 
cations 

XODi 

ROOPERSt 
Sone  }i 
Shingle,  slate  and  tile 
Neehaalc  II  for  ahingle. 
slate  or  tile  work  - 
handlee  and  transports 
all  Biatarials.  tools 
and  equipevnti  claan-up 
debris 
All  other  vork 
Mechanic  II  for  all 
other  work  -  handles 
and  tranaporta  all 
Materials,  tools  and 
aqulpasnti  clean-up 
dabrla 
POOTMOTEi 

k.  Paid  aolldayt  Slaotloa 
osy« 


13.91 


<.2S 

19.57 


•  .25 


ORS4-5020  - 


2.25 


2.25 

2.934k 


2.93«k 


DICISIOII  MO. 

Hoa.  ic 

Tim~25S21)  -  June  22, 

1914 

Sta^tawlde  Ora9on 

OKITi 
Xlectrlclansi 
Aree   3i 
OBlt  rste  t  Area 
Deaorlptton 

AOOi 

~Erectr Ic la  na I 
Area  3i 

.  Cooa.  Curry,  and 
Lincoln  Countlest 
Douglaa  and  Lane 
Counties  (Area 
lying  Hast  of  a 
line  north  and 
South  froa  the  HE 
corner  of  Oooa 
County  to  the  SE 
corner  of  Lincoln 
County 

CHAHGEt 
Ironworker a I 
Structural,  Reinfor- 
cing. Ornaaental. 
Riggers,  Fence 
■rectors.  Signal  Men 


$15.00 


DECISIOW  MO.  MAi4-3010  - 
H6b.  H 

(jrTirrjto9  -  Aprii «. 

19*4) 
ESSEX.  SUPPOLX.  MIDDLESEX. 
MORPOLK,  BRISTOL,  PLYMOUTH 
BARMSTABLS,  DUKES   AMD 
NANTUCKET  COOMTIBS. 
MASSACHUSETTS 

CHANGE  1 


■LABORERS  (MRKCKIHG) *  to 
read  ■LABORERS  (NRECKING 
Area  !>■ 


17.48 


$4.35 
*3% 


$4.71 
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MODtnCATIONS   P.    1 


DECISIOM  MO.    III82-2042   - 
tl6b.    » 
7Jmr2»»7«  -  July  9, 

1M2) 
Statawida,  Michigan 

OMIT: 
Powar  Iquipawat 
Oparatora-Undarground 
Construction 

ADD; 
Powar  Equipnant 
Oparators-Undargroond 
Construction  I 
Contracts  ovar 
$400,000t 
Xona  1 : 
Class  1 

Class  2 

Class  3 

Class  4 
Zona  2 1 
Class  1 

Class  2 

Class  3 

Class  4 

Contracts  $400,000  or 
lass: 
tons  li 
Class  1 

Class  2 

Class  3 

Class  4 

Zona  2: 
Class  1 

Class  2 

Class  3 

Class  4 


Hm«* 

SSL 

$14.93 

13«  ♦ 

$4.3J 

14. SS 

13%  .♦ 

$4.3S 

13.90 

13%   ♦ 

$4.35 

13.40 

13%   ♦ 

$4.35 

13.42 

13%   ♦ 

$4.35 

12.19 

13%   ♦ 

$4.35 

12.4$ 

13%   ♦ 

$4.35 

12.20 

13%  * 

$4.35 

14.04 

13%  * 

$4.35 

13.(6 

13%   « 

$4.35 

13.02 

13%   ♦ 

$4.35 

12. SI 

13.%   * 

$4.35 

12.09 

13%   * 

$4.35 

11. S7 

13%   * 

$4.35 

11.12 

13%   * 

$4.35 

10. it 

13%   ♦ 

$4.35 

Dafinition  of  Zonas: 


Zona  1:  Bay,  Branch,  Calhoun,  Clinton, 
Eaton,  Ganasaa,  Gratiot,  Nillsdala, 
Huron,  Inghaa,  Jackson,  Lapaar, 
Lanawaa,  Livingston,  Hacoaib,  Midland, 
Monroa,  Oakland,  Saqinaw,  Sanilac, 
Shiawasaaa,  St.  Clair,  Tuscola, 
Hashtanaw,  Nayna  Countias. 

Zona  2:  Raaainder  of  Stata 


NODiriCATIOMS  P.  4 
■eWB.  MI»2-2042  (Cont'd) 

torn  «iiuj»i  oratsoM.    orocicBouiro  ccmhwilticw 

CUtfiS^ICftfXOMi : 

aj>fa  I  •  BackflUar  Taipar,  Baekhsa,  Sateli  riant  Oparatar  (eoncrata) ,  ciMahall, 
C— Sim  fa«ar  (taa  Sna  or  lat«arl ,  Coavayor  Loadar  (auelid  type) ,  Crana 
(anraXar.  truck  typa  or  pila  4rivln«r.  Oscar  (*  ft.  blad*  and  ovarl,  Ora^llna, 
■lawiUii  ara4ar.  tndleaSar  le*ar  IS  eubie  yd*,  capacity) ,  Sradail   (and  ilailar 
typs  nil^Mt).  Haehaaic.   roMr  Shaval,   Sollai   (taphalt) ,  Scrapar  (aalf- 
tsspsllad  or  tractor  drawl ,  lids  Soaa  Tractor  (typa  0-4  or  aquivalant  and 
UsfsrI,  Slip  ran  ravor.  Slops  Pavai,  Traachar  (e*ar  (  ft.  Uninq  capacity), 
■all  arllliaf  Mf . 

CUM  »  -  Boaa  Truck  (povar  Mln«  typs  boea) ,  Cruahar,  Ooaar  (laaa  than  9  ft. 
bladal,  todlaadar  I  IS  cubic  yds.  capacity  and  Mallar) .  Hoist,  rwp  (ona  or 
sara    »  i«.  diacharfa  or  iar9sr~«as  or  diaaal  peaarad  or  penarad  by  vanarater 
a<  MO  Mpa  or  ■ora"incluai«a  of  fanarator) ,  Slda  Boob  Tractor  (laallar  than 
tyys  D-4  or  aqui«ai«itl ,  lasapar  (nayna  typa  and  tiailar  aquipMnt) ,  Tractor 
(paaa  ttrad,  othar  than  baekboa  or  freat  «td  loadar) ,  Tranchar  (•  ft.  dining 
capacity) . 

cunt  III  -  Air  Ooavrsssers   (MOO  ctm  or  lar«ar) ,  Air  Coaprassors  (t«e  or  aora— 
Isas  thaa  too  efW  .  Boob  Truck   Cnon-s<rln«in«,  iwM-pevarad  typa  boos) .  Concrsta 
Bsaakar  (sslt-prepsllad  or  truck  aountad— includaa  e^^rasaori ,  Concrata  ravar 
(aas  diaf    IS  yd.  or  larfar),  Clavater  (ethar  than  paaaaa9ar) ,  nainttnanca  Man, 
■achanic  aalpsr,   Pwp  (tva  or  aora—d  ii>.   up  to  *  in.   dischar9a~<;aa  or  dlaul 

eludinf  autaarsibla  piapa) .   Piapcrata  Maehina   (and  lijuiar  a<iuiFa«ntl  , 
Bsill  (aultipla),  llaldln«  Nachina  or  Ganarator  (tvo  or  aora  100  aap.  or 
diaaal  poaarad). 

q*BB  |Y  -  Bollar,  Concrata  Saw  (40  h.p.  or  evar) ,  Curing  Maehina  (talf-propallad) . 
Pa^  tractor   (with  atttclwitl ,  riniahinf  Maehina   (conctata) ,   riraaan.   Hydraulic 
Plpa  Pushing  Nachina.   Huichin«  tquipaMnt,  Oilar,   Piaipa   (two  or  aora  up  to  4  in. 
dlslBartt  if  uaad  thraa  hours  or  aora  a  day—^a*  diaaal  powarad— axcludinq 
srihHrsibla  pnapal ,  Sollar  (othar  than  aaphaltl ,  Stiaip  kawvar,  Tranchar  (sarvlea) . 
Vttestiat  Coapaction  Bquifaant  (aalf>propaliad,  «ft.  vida  or  ovar) 


z 

o 
o 

(6 


WOiriCATIOHS  ».  5 


MODinCATIOHS  f.    6 


ISION  NO.  WV84-5017  -  MOD.  t2 
4  Ph  J«874  -  iune  S9,  1484) — 
■ho*  County,  Nevada 


iBorvrs 


D: 
Sborara 


AXEK  1 


AKP  2 


MSA  1 


AMA  4 


Group  1 

(13.92 

$15 

42     $is.»: 

1      IK. 92 

Group  2 

Group  1 

Group  4 

Group  S 

Group  (-A 

Group  i-B    , 

Group  <-C 

rrln9*  ■•nafitst 

$2.10 

AIt£A  OEPINITIONS 

■a  li  Araa  within  SO  road  mil**  of  althar  th«  Carson  City  Courthou** 
or  th«  Naaho*  Coxmty  Courthous* 

'•  2:  Ar*a  B*tw**n  SO  and  ISO  road  Kll**  of  th*  Nasho*  County  Courthou** 

•a  3i  Area  b*tw«*n  ISO  and  300  road  nil**  of  th*  Nasho*  County  Courthous* 

■«  4t   Ar*a  over  300  road  all**  of  th*  Washo*  County  Courthoua* 


DECISION  MO.  WV84-5014  -  WOP.  IS 
M»  tH   3348B  .  jun*  I,  14B4I 
ttatawld*  (do*s  not  Inclod*  th* 
Nevada  T*st  Sit*  and  Tonopah 
T*st  Rang*,  and  Highway  construe* 
tion  in  Douglas  County) ,  N*vada 

OMIT  I 
Laborers: 

lining  Count!** 


AODt 
Laborers: 
Reaainlng  Countless 


AKEA  1 

$13.9 

o: 


AKEA  2 


AKEA  3 


AREA  4 

$16.92 

17.02 
17.17 
17.42 
17.72 
17.72 
17.42 
17.07 


Group  1 
Group  2 
Group  3 
Group  4 
Group  S 
Group  C-A 
Group  (-■ 
Group  6-C 

Prlng*  B*n*fitst 
$2.80 


AREA  DEFINITIONS 

Ar*a  It  Ar*a  within  SO  road  ail**  of  either  th*  Carson  City  Courthous* 
or  th*  Nasho*  County  Courthous* 

Area  2:   Ar*a  B*tw**n  SO  and  ISO  road  sdlaa  of  th*  Nasho*  County  Courthous* 

Ar*a  3:   Area  b*tw**n  ISO  and  300  road  alias  of  th*  Nasho*  County  Courthous* 

Ar*a  4:  Ar*a  over  300  road  ail**  of  th*  Nasho*  County  Courthous* 
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STATE:      Alabwu 


SUPERSEDEAS   DECISION 

COUNTIES:     Calhoun, Etotwh,Gra«n,J*{(araon, 
Pickana.St.    CUir,Sh«lby,Su»it«r , 
Talladega, Tuscaloosa,    t  Nalkar 
DECISION  NUMBER:      AL84-1033  DATE:      Date  of  Publication 

Super»«d«s   Decision  No. :   AL83-1011  dated  February   18,    1983    in   48  FR  7366. 
DESCRIPTION    OF    WORK:       HEAVY   CONSTRUCTION    PROJECTS. 


DKISIOM  MO.  AI,84-1033 


PACE  2. 


BBICKIAYERS 
CARPENTERS! 

1.  Green, Pickens , Sumter, ' 
t  Tuscaloosa  Counties  ) 

2.  Jefferson,    Shelby,         i 
Walker,    i    that   portion  of 
St.    Clair   k    Talladega  Cos)i 
west  of  Hwy   231   from  the 
Blount  Co.    line  south   to 
interstate   20.    Also   that 
portion  of   St.    Clair   4 
Talladega   Cos.    south  of 
Interstate   20   t  west  of 
U.S.    Alternate  231   south, 
not   including   the  city  of 
Talladega    4   that  portion 
of   Talladega  Co.    South, 

of   the  City  of  Talladega 
4  west  4    south  of.  the 
Talladega  National  Forest 

3.  Calhoun, Etowah,    4 
Remainder  of   St.    Clair, 
4  Talladega   Counties 
ELECTRICIANS 

IRONWORKERS 
LABORERS: 

Zone  1:  Jefferson,  St. 
Clair, Shelby, Talladega, 
4  Walker  Counties: 

1.  Asphalt  Raker, Air 
Tool    Oper., Chain   Saw  Oper 
Concrete  Saw  Oper. , 
Vibrator  Oper. 

2.  General  Laborers, Hand 
Blade  Oper., Batch  Truck 
Dumper 

3.  Pipelayer,    Mucker, 
Hortar  Hix«r 

4.  Po%«deman   4   Blaster 

5.  Tunnel  Work- 
Tunnel  Miner 
Tunnel   Laborer 
Chuck  Tender 
Pneuaatic  Concrete 

Gun  Oper.,    4   Nozzleman 


11.67 


.10 


12.13         1.13 


14.67 


8.47 


9.41 


LABORERS:       (Cont'd) 

Zone   2:    Calhoun, Etowah, 
Green, Pickens, Sumter,    4 
Tuscaloosa  Counties: 

1.  Asphalt  Raker, Air 
Tool,<;hain  Saw  Oper., Con- 
crete Saw  Oper. , Vibrator 
Cper. 

2.  General   Laborer, Hand 
Blade  Oper. , Batch  Truck 
Dumper 

3.  Pipelayer, Mucker, 
Mortar  Mixer 

4.  Powdeman  4   Blaster 

5.  Tunnel  Work- 
Tunnel  Miner 
Tunnel  Laborer 
Chuck  Tender 
Pneumatic  Concrete 

Gun  Oper.    4   Nozzleman 
PLUMBERS    4    PIPEFITTERS 
POWER    EQUIPMENT   OPERATORS ! 


1.15 


8.S6    I.IS 


1.15 


Class  A 
Class  B 
Class  C 
Class  D 
TRUCK  DRIVERS: 

1.  Up  to  IS  tons 

2.  m  up  to  3  tons 

3.  3  tons  up  to  5  tons 

4.  Off  Road  Truck 


WELDERS  -  Receive  rate 
prescribed  for  craft 
performing  operation  to 
which  welding  is  inciden- 
tal. 


$  8.03 


7.85 

7.98 

8.74 

8.83 
8.34 
8.52 

8.71 
9.45 

12.91 
12.19 
11.65 
10.83 

7.44 
7.73 
8.08 
8.80 


1.15 


1.15 

1.15 
1.15 

1.15 
1.15 
1.15 

1.15 
.65 

1.50 
1.50 
1.50 
1.50 

.58 
.58 
.58 
.58 


POWER  EOniPMBIT  OPERATOKSi   Claillf Icatlon  Def lnttlon«. 

Cl«»»  Ai  Aaphalt  plant,  asphalt  apreadar,  backhoe,  boat  oper. (inboard) ,  boom 
tractor,  bulldozer,  cableways,  cherry  picker,  compre88ors-2  or  more  within  200 
ft.  radius,  concrete  plants-stationary,  mixer  oper.,  concrete  pump,  conveyors- 
2  or  Bore  up  to  4 ,  core  driller-crane-derrlcks-draglines-deck  hoist  on 
construction  barges,  crane-hydro,  dinky  loconotlve  distributors-bituminous 
surface,  dredge  oper.,  fans  tractor  with  attachments  (30  hp  or  more-which  arc 
•n  integral  part  of  tractor),  forklift,  front  end  loader,  gradall,  headhsuse 
oper.,  heavy  duty,  mechanic,  hoist-2  drum*  or  more, "ice  plant  in  connection 
with  concrete  mixers-5  bags  or  over,  motor  graders,  piledriver,  push  tractor. 
quarry  master,  t  rock  crusher,  rollers-asphalt,  scraper,  scrapers  in  tandem 
(operator  to  receive  25C  per  hour  for  each  additional  scraper) ,  shovels, 
trenching  machines  4  all  similar  equipment. 

Class  B;  Crawler,  tractor,  hoist-drum,  puiiips-2  or  more  4  inch  (  over,  under  5 
within  200  ft.  radius  rollers (other  than  asphalt),  winch  truck,  well  points 
t  other  equipocnt  used  for  dawatering. 

Class  Ci  Air  compressor,  blade  graders-pull  type,  farm  tractor  with 
attachments  finishing  machine — screed  mounted  self-propelled,  mixers 
5  bags. 

Class  D:  Outboard  boats,  air  compressor-125  4  under,  conveyor-one,  (1)  tended 
by  oiler,  pumps— under  4  inch  or  under,  welding  machines-3  or  under,  oiler 
In-goard  boats,  deckhand. 


Onllstad  classifications  needed  for  work  not  included  within  the  scope  of 
the  classifications  listed  may  be  added  after  award  only  as  provided  in  the 
labor  standards  contract  clauses  (29  CFR.  5. 5  (a)(l)(ii)). 
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SUPERSEDEAS  DECISION 


STATE:   AlabwM 


COUNTIES:   Jaffaraon,  Shelby, 
i  St.  CUlr 
DEClSIon  NO.:   AL84-1032  DATE:   Date  of  Publication 

Suparsadat  Daciaion  No.:  Al,e3-1084   dated  Novambar  25,  1983  in  48  PR  S3252. 
DESCRIPTION  OP  WORK:   BUILDING  CONSTRUCTION  Projacta  (doaa  not  include  reai- 
dential  conatruction  conaiating  of  aingia  family  honaa  and  apartnenta  up  to 
and  including  4  (four)  atoriea.) 


BRICKLAYERS 
CARPENTERS 
CEMENT  MASONS 
ELECTRICIANS 

GLAZIERS 

IRONWORKERS 

PAINTERS 

PLASTERERS 

PLUMBERS  i   PIPEFITTERS 

ROOFERS 

SHEET  METAL  WORKERS 

SPRINKLER  FITTERS 

TILE  SETTERS 

TRUCK  'DRIVERS 

LABORERS: 

Group  A 

Group  B 

Group  C 

Group  0 

Group  B 

Group  r 

Group  G 

Group  R 

Group   I 

Group  J 

Group  K 
power  equipment 
i^peratOiBI 

Group  A 

Group  B 

Group  C 

Group  D 

Group  B     ■ 

Group  P 


HBLDCRSi      Receive   rate 
preacribad   for  craft 
perfoming  operation  to 
which  welding   ia   in- 
cidental. 


HMity 

rmrt 

Ram 

$13.03 
13.12 

$1.72 
1.43  ■ 

8.3S 

14.70 

3.5»  + 

1.20 

12.64 

2.07a 

14.67 

1.93 

12.85 

.70 

11.31 

.70 

14.65 

2.37 

11.45 

.60  1 

14.46 

2.31 

14.57 

3.23 

12.25 

.60 

6.06 

9.26 

1.30 

9.19 

1.30 

9.13 

1.30 

9.06 

1.30 

9.56 

1.30 

10.11 

1.30 

9.98 

1.30 

10.04 

1.30 

9.93 

1.30 

9.75 

1.30 

10.90 

1.30 

13.25 

1.50 

12.60 

1.50 

11.29 

1.50 

14.12 

1.50 

13.24 

1.50 

11. 4S 

1.50 

FOOTNOTE; 

-  Paid  Holidaya  include 
New  Year 'a  Day,  Indepen- 
dence Day,  Labor  Day, 
Thanksgiving  Day,  Friday 
after  Thankagiving  Day, 
and  Chriataiaa  Day. 


Unliated  claaalf icationa 
needed  for  work  not  in- 
cluded within  the  scope 
of  the  classifications 
listed  may  be  added  attei 
award  only  as  provided 
in  the  labor  standards 
contract  clauses  (29  CPR, 
5.5(A)  (1)  (ii)). 


DtCISION  HO.   AL-84-lb32         PAOt  TNO. 

POWBR  EQUIPMENT  OPERATORS i 

Cl«««Hic«tion  Definitiona 

GROUP  A  -  Asphalt  plant, booa  tractor, bulldoiar,cabla«fays, cor*  driller, 
coa^reaaora  (2  or  aore) ,crane-derrlck-dragline, dinky  locosotive, dredges, 
forkll ft, front  end  loader, gradall, heavy-duty  mechanic, hoist  (1  drua  or 
■ore)  ,mi  wra,push  tractor, acrapera, shovels,  trenching  isachine,  (and  all 
aladlar  equipa«nt) .winch  trucka,Botor  graders, concrete  puBp,pll«drlver, 
rotary  drill. 

GROUP  B  -  Air  compressor (over  125), asphalt  spr^adara, blade  graders, (pull 
type) ,boat  operator, conveyor  (2  or  more  up  to  4) , crawler  tractor, distributors, 
(bltuBlnous  surface) , farm  tractora, finishing  machine, pumpa  over  4  inch**, 
rollers, welding  machlna  (4  or  sore). 

GROUP  C  -  Air  Compreasor (125  t  under) ,oilera-firenan, conveyor  (1  tended  by 
oiler)  .pusips  (under  4  Inches)  ,weldxng  machines  (3  or  under). 

STEEL  ERECTION- 

(»ROUP  D  -  Crana, dragline, derricks, hoist, plledrivers, winch  truck, forkllft, 
tower  cranes, climbing  cranes, cherry  picker, maohanlcs, locomotives, tug  boat. 

QSOOP  B  -  Tractors,  gaa  or  dicsel  driven  welding  machine 

(4  or  sere),  air  ooaqprasaors  over  125  (2  or  1«M) ,  power  generating  unite 

(gaa  or  dlaaal) . 

GROUP  r  -   Oas  or  dlaaal  driven  welding  sachine  ( 3  or  !•••) ,«ir  coMpceaaor 
US  and  under  (2  or  leas)  .oiler, fire*an, small  beat. 


LABOKEKS; 

Classtficatton  DefinltloM: 


Gre«v  A  •  Air  or  electrical  tool  operators  and  asphalt  lakars 

GN«v  I  •  Vibrator  oparators,  chain  law  operators ,  operators  of  aschaaical 
aqulpamt  which  replaces  wheelbarrows  or  butfios,  power  aMMTS,  aBrtar 
■ixers,  pipe  layers,  concrete  and  clay  and  eucliers 

Gre«v  C  -  Plasterers'    tenders  and  hod  carriers 

Ore«9  D  -  Maaoa  tenders  and  building  laborers 

Oievv  E  -  tuiMrs  en  demolitioa,  wa|0B  drill  operators  and  tiamal  laborers 

Gieiv  T  -  Powderaan 

Qreup  G  •  Calf son-driller  (10*  diaastar) 

Greiv  H  •  TUmel  eiaer 

are«9  I  •  Pneuastic  concrete  |ua  operator  aad  nettlaaaa 

QroiV  J  •  Oiuek  Teader 

(tmun  t  -  Oxaien  ooerator 
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SUPEtlSEDEAS  DECISION 

STATF-   MAIIR  COtWrtl   TOWC 

DECISION  NO  ME84.3031  DATE:  DATE  OF  PUBllCATIOIt 

Suparicdci  Decision  NO.  ME83-3008,  (Utcd  April  IS,  1983  In  48  nt  16413. 
DESCRIPTION  OF  HOW:   Building  Construction  Projects 


BRICKLAYERS 
CARPEOTERS 
'  CEMENT  MASONS/riNISHERS 
1  DRYWALL/SHEET  ROCK 
INSTALLERS 
ELECTRICIANS 
ELEVATOR  CONSTROCTIOMi 
MECHANIC 

HKLPE* 

PROBATIONARy  HELPER 

GLAZIERS 

INSOLATION   INSTALLERS 

(P«rlB«t«r  of  Building) 
IRONMORKERS 
LABORERS: 

Fcnca   Installar* 

Mason  Tandars 

Laborars 
MILLWRIGHTS 
PAINTERS 
PLUMBERS,    PIPETITTERS    4 

STEAMFITTERS 
ROOFERS 

SHEET   METAL  WORKERS 
SPRINKLER  FITTERS 
TAPERS 
TRUCK   DRIVERS 


/ 


11.66 
9.26 
10. 7B 

».1« 

11.24 

12. BO 
•  .»« 

«.40 

6.2S 

10.43 

5.  OB 

S.»< 
7.11 
(.SO 
(.26 

11.12 

9.47 

10.03 

10.00 

9.2S 

S.41 


1.68 


3.00 

♦a 
3.00 

♦a 


.16 


POWER  EOUIPHERT  OPERATORS 
Backhoa 
Bulldosar 
Gradar 
Loaidar 


WELDER  -  Rata  for  craft 
to  which  tha  waldinq  li 
Incldantal. 


rOOTWOTli 

a.  Paid  Holidays I   Maw 
Taar'a  Day,   Lincoln's 
Birthday.   MMorial 
Day,    4th  of  July. 
Coliutbus  Day,   Arals> 
tica  Day,    Thanks- 
giving Day,    Friday 
aftar  Thanksgiving 
Day,   Christnas  Day. 

b.  Vacation  Pay  Craditt 
Bnployar  eontrlbutas 
(%  of  basic  hourly, 
rata  for   (  months  to 
i  yaars  or  arara  of 
sarvlca. 

enlisted  classifications 
needed   for  work  not   in- 
cluded Within  the  scope 
of  the  classifications 
listed  Bay  be  added  aftei 
award  only  as  provided  in 
the  labor   standards  con- 
tract clauses    (29  CFR, 
S.S(a)(l)(ii)). 


S.93 
(.90 
7.7B 
(.2( 


SOPSRSBDEAS  DECISION 

BTATBi     Washington  COONTIESi      Statewide 

DBCISIOli  IDMBBR:   UA84-M40  DATBt     Date  of  Publication 

Supersedes  Decision  No.  UABS-SllO      dated      Jam  I,  1983  in    *8  FR  23108 

DESCRIPTION  OP  WORKt     Building  Projects   (does  not   include  single  faatly 

hoaes  and  apartaants  up  to  and  Including  4  storiea).  Heavy  and  Highway 

Project*  and  Dredging 


ASBESTOS  WORKERS t 

Araa  1 
Area  2 
Area  3 

BOILERMAKERS 
BRICKLATERS.  MARBLE 
SETTERS I 
Area  It 
Masonry  contracts 

under  $100,000.00 
Masonry  contracts  over 
1100,000.00 
Area  2 
Area  3 
Area  4 
Area  S 
Aree  (i 
Masonry  contracta 

under  $100,000.00 
Naaonry  contracta  over 
$100,000.00 
Area  7 
Area  B 
CARPENTERS  I 
Area  li 
(See  footnote  *e*  re- 
garding cost  of 
project) 
Carpenters 
Piledrlvcrai 
Piledriver 
Booa  Ban 
Creosote 
Millwright 
All  other  worki 
Carpentera  *  Lathers 
Piledriver,  saw  filer, 
stationary  power 
woodworking  tool  op. 
Booa  aen,  carpenters 
working  on  burned, 
charred,  creosoted  or 
siailarly  treated 
aaterial 


21.07 
21.  S2 
20.15 
19.(7 


13.07 

1(.23 

17. 2B 
17.84 
18.45 
17.11 


13.31 

1(.(4 
18.  IB 
18.35 


12.(8 

12.80 
12.88 
13.00 
13.08 

16.13 


1(.28 


1(.38 


3.30 
3.54 
3.53 
4.25 


4.04 

4.04 
1.87 
2.29 
3.18 
2.85 


3.40 

3.40 
3.50 
3.28 


3.87 

3.(7 
3.(7 
3.(7 
3.(7 

3.(7 


3.(7 


3.(7 


CARPENTERS  (CONT'D)  t 
Piledriver,  creosoted 

aaterial 
Millwright,  aachlns 

erector 
AREA  2t 
Carpentera  (  Drywall 

applicator 
Carpenter  on  creosoted 

aaterial 
Sawfilers,  stationary 

power  saw,  floor 

finisher,  floor  layers 

shlngler,  floor  sander 

and  other  stationary 

power  woodworking 

tools 
Millwright  4  aachina 

erector 
Piledriver,  bridge, 

dock  and  wharf 

builders 
Acoustical  workers 
Booa  aen 
AREA  3t 

(See  Footnote  'd* 
regarding  cost  of 
project) 
Carpenters,  autoaatlc 

nailing  aachina,  fora 

stripper,  aanhole 

builder 
Floor  layera  t  finisheri 

stationary  power  saw 

op. 
Millwright  4  aachina 

erector 
Certified  welder 
Piledriveraen,  bridge, 

dock  4  wharf  builder 
Booa  aen 
AREA  4i 
Carpenters 
Piledriver,  sawfller, 

stationary  power  wood- 
working tool 


1(.53 
16.(3 

17.22 
17.32 


17.35 

17.72 


17.42 
17.38 
17.47 


1(.31 


1(.4( 


1(.5( 
1(.71 


1(.41 
16.51 


1(.27 


1(.42 


3.(7 

3.(7 

2.81 
2.81 


2.81 
2.81 


2.81 
2.81 
2.81 


4.02 

4.02 

4.02 
4.02 

4.02 
4.02 

3.32 
3.32 
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DECISICH  MO.  I  UA84.S0«0 


CMtPENTBRS  (CONT'D)  i 
ARKA  4t   (CONT'D)! 
Boos  Ban,  earp«nt*rs 
»orkin9  on  burned, 
charred,  or  aiallarly 
traatad  aatarlal 
Piladrivar,  eraoaota 
Nillwcl9ht  t  aachina 
aractor 
AKEA  St 
,  Carpantara,  lathara, 
aawfllara,  atationary 
povar  aa»,  floor  layar, 
floor  fintahar,  floor 
aandar  and  atationary 
vood  vorkinq  toola 
Millwright  t  aachina 

aractor 
Piladrivar,  bridga, 

dock  and  wharf  bulldar 
kcouatlcal  vorkara 
CBMBMT  NASOMSt 
AKXk  It 
Group  J. 
Group  2 
Group  3 
AKXA  2i 
Caaant  aaaona 
Coapoaition,  color, 
aaatic,  troaal  aachina, 
grindar,  powar  tool, 
qunnita  noiilaaan 
AKBA  3i 
Caaant  aaaona 
Coapoaition,  color, 
aaatic,  trowal  aachina, 
grindar,  powar  toola, 
gunnita  nottlaaan 
MXA  4i 
Caaant  aaaona 
Coapoaition  vorkara  and 
powar  aacbinary 
MtXA  St 
Group  1 
Group  2 
Group  3 
DKTmU.  t  ACOOSTICAL 
ATPtlCATOltSt 
Araa  1 


Paga  2 


aiM 

MMHIV 

r<»m 

16.  S2 
16.63 

I 

3.32 
3.32 

16.77 

3.32 

14.00 

2.66 

17.56 

2.66 

17.26 
17.22 

2.66 

2.66 

15.62 
16.12 
16.62 

3.70 
3.70 
3.70 

17.16 

3.4S 

U.ll 

3.45 

16. 9S 

3.00 

17.20 

3.00 

16.4* 

3.22 

16.60 

3.22 

IS.It 

16.36 
16.66 

3.20 
3.20 
3.20 

14.40 

4.02 

BUCTRtCIAHSt 
Araa  It 
■lactriciana 

Cabla  Splleara 

Araa  2t 
Blaetrtctan* 

Cabla  Splicara 

Araa  3i 

tlactrlciana 

Cabla  Splicara 

Araa  4i 

■lactriciana 

Cabla  Splicara 

Araa  Si 

■lactriciana 

Cabla  Splicara 

Araa  6i 

■lactriciana 

Cabla  Splicara 

Araa  7i 

■lactriciana 

Cabla  Splicara 

Araa  Si 

■lactriciana 

Cabla  Splicara  . 

EUCTKOMIC  nCBRICIAXSl 
Araa  1 

Araa  2 


aMc 

aala 

ai»iim 

1».70 

3»+ 

3.33 

20.10 

3»* 

3.33 

20.67 

3«4 

4.90 

21.  tl 

3«* 

4.60 

20.03 

3%» 

3.75 

22.03 

3«* 

3.7$ 

17.62 

3«'» 

3.38% 

19.36 

3«*- 

3.3SH 

IS. SO 

3%» 

3.  SO 

19.55 

36+ 

3.50 

IS.  06 

9%* 

3.32 

19.  S7 

9%* 

3.32 

IS.  70 

3%* 

2.36 

20.57 

3%* 

2.3S 

21.00 

i%* 

3.20 

23.10 

i%* 

3.20 

10.  OS 

3%* 

0.69 

13.66 

2.63 

PtCtJIOM  MO.  I     WA84-5040 


BLSVATOR  CONSTRDCTORSt 

Machanicat 
Araa  1 
Araa  2 
Araa  3 

Blavator  Bclpara  -  Araaa 
1,2  and  3  -  70%  of 
JournayaanRata  Plua  tha 
abova  Fringe  Benafita 

Probationary  Bclpara  • 
Araaa  1,  2  and  3  -  50% 
of  Journayaan  Rate 
excluding  Fringe  Benefit 
CLAZIBRSt 

Area  1 

Araa  2 

Area  3 

Area  4 

Araa  5 

Araa  6 

Araa  7 

IHSOLATION  APPLICATORS 
IROMNORKBRS 
LATHERS  t 
Area  1 
Area  2 
MASON  TEMOBRSi 

Area  1 

PAtNTBRSi 

Area  li 

Bruah 

Orywall  Taper 
Staali  Sprayi  Staaa 

Cleaning 
Sving  Stage  or  High 

vork  over  30' 
■ituaaatici Sandblasting; 
Bridgci  Tanka  on  lega> 
Toweri  Stackai  Steeplea 
TV,  Radio  and  Blectrical 
Tranaaiaaion  Towera 
Araa  2i 
Bruah 
spray 
Bridgea,  Blgh  vork  over 

SO'  (bruah)  . 
Bridgea,  Blgh  work  over 

SO'  (apray) 
Dryvall  Finlahara 
Bighway  6  Parking  Lot 
Painter 
Area  3i 
General  Palntara 
Orywall  Tapera 
Industrial  Painter 


Paga  3 


19.8SS 

20.76 

19.445 


13.70 

b4'1.34 

17.11 

2.76 

10.91 

2.51 

13.79 

2.04 

17.84 

b^l.lS 

13.06 

2.03 

16.24 

1.84 

14.22 

2.66 

17. 4S 

4.71 

17.27 

3.05 

14.42 

1.86 

14.76 


15.97 
14.39 

2.S9 
2.59 

16.47 

2.59 

16.67 

2.59 

16.77 

2.59 

17.47 

2.59 

15.59 

U.24 

3.09 
3.09 

17.14 

3.09 

17.79 
17.48 

3.09 
2.11 

17.64 

16.74 
17.78 
17.14 


a*3.37 
a4'3.00 
»f3.00 


3.30 


1.05 

2.72 
2.72 
2.72 


PAINTBRS  (Cont'd) I 
Area  4t 

striper 
Area  Si 
Journayaan  Palntara 
Taper  Finishera 
Spray  Palntara,  Steal 
Palntara,  Staaa 
Cleaning,  Acid  Btch- 
ing 
Swing  Stage  Nork  or 

high  work  over  30  ft. 
Bituaaatle,  Sand  Blaai 
Ing,  Bridges,  Towers, 
Stacka,  Steeples, 
Tank  on  Legs 
TV,  Radio  and  Electrl 
cal  Tranaaiaaion 
Towera 
PLASTXRBRSi 
Area  1 
Area  2 
Area  3 
PLASTERERS'  TENDERS i 

Area  1 
PLDNBERSi 
Area  1 
Araa  2 
Area  3 
Araa  4 
Area  5 
ROOFBRSI 
Area  1    • 
Area  2 
Area  3i 
Roofarar  Haterprooferi 
Slate  and  Tile  Roofers 
Area  4i 
Rooferai  Naterproofera 
Slate  and  Tile  Roofers 
Area  Si 
Rooferai  Naterproofera 
Slate  and  Tile  Roofers 
Area  6i 
Boofara 
Bandltng  of  Irritating 
aatarlal  (coal  tar  or 
apoay)      —  _ 


16.65 


15.97 
16.22 

2.46 
2.46 

16.47 

2.46 

16.67 

2.46 

16.77 


17.47 

15.88 
17.31 
16.23 

14.27 

17.25 
19.43 
19.89 
20.48 
19.00 

14.56 
16.48 

18.85 

19.10 

16.75 
17.00 

14.77 
15.27 

14.60 


16.60 


2. OS 


2.46 


2.46 

3.20 
3.62 
3.31 

3.37 

6.82 

6.98 
(.76 
3.70 
6.82 

4.10 
2.55 

2.57 

2. 57 

3.04 
3.04 

1.81 
1.81 

2.90 


2.90 
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OKISIOH  MO.  I    IU84-J0M 


snrr  rarrju.  woiwbksi 

Arc*  1 

ACM  2 

Area  3 
Araa  4 

Ar«a  S 

Araa  ( 

Area  7 

SOFT  rioon  latbksi 
Araa  1 
Araa  2 
Araa  3 
Araa  4 
Araa  S 
Araa  ( 
Araa  7 
Araa  a 

spRtmtLn  Firms: 

Araa  I 
Araa  2 

TBUIAtSO  NOMEKS;    TILE 
SKTTBtSi 

Araa  1 

Ara 

Ar 

Araa  4 

Araa  i 

Araa  « 

Araa  7 
TILE,    HAKBLB   t  TBMAZtO 
riNIsaBltS: 

Araa  1 

Araa  2 

Araa  3 
imiCATIOM   4   LANDSCAPE 
COWBTmiCTIOIIi  (STATEWIDE)  I 

Laborara 

Pluabari 

Potfar  Equipaant 
Oparatora 


Paga  4 


OBCISIOII  NO.  I  UM4-MM0 


Paga  5 


tmtt 

mmtm 

aaa 

17. 4« 

3%* 

3.  OS 

21.54 

3«+ 

2.24       . 

17.  •» 

4.54 

19.  <S 

3%+ 

2.33 

20.71 

3%« 

3.07 

20.  S2 

3%+ 

3.07 

1«.7( 

3%* 

3.10 

14.19 

1.74 

15.72 

2.99 

15.00 

2.34 

11.75 

1.79 

17.03 

3.10 

13.7tC 

e*2. 38 

15.71 

3.0* 

15.05 

1.89 

21.14 

6.76 

19.17 

3.23 

15.17 

3.30 

16.61 

1.87 

17.84 

2.29 

17.69 

3.12 

17.31 

3.05 

16.64 

3.40 

16.06 

3.43 

14.77 

2.22 

15.70 

2.10 

12.64 

3.30 

S.66 

2.50 

10.62 

2.31 

10. »( 

2.95 

LABORtM  (AUA  1) 


(Saa  footnota  *a*  ragarding  coat  of  projact. ) 

All  Countlaa  and  portiona  of  Countlaa  Baat  of  tha  120th  Narldian 

(aicapt  DOB  Hanford  Sita  In  Eanton  and  Franklin  Countlaa) 


BOILOING,  BBAVr  and  RIOmAT  CONSntOCTIOH 


CB00P8 
1— 

a 
» 

4 


BASE  KATE 

13.97 
14.22 

14.47 

AREA  2 


FKIHGE  BEWEFITS 

rm 

3.37 
3.37 
3.  IT 


All  Countlaa  Naat  of  tha  120th  Mardlan  Including  tha  portion*  of 
Chalan,  Douglaa,  Klttltaa,  Okanogan  and  Takiaa  that  11a  waat  of  tha 
120th  Narldian  and  tha  Mortharn  portion  of  Pacific  County  (aicludlng 
thota  araas  Includad  in  Araa  3) 


CBOOPS 

2 
3 
4 
5 


BASE  RATE 

rTr4? — 

10.78 
14.96 
15.44 
15.80 


FRIWC; 


^Hf^ 


m. 


Savar  4  Natar  Llna  Conatruetion  Onlyi 


Laborar 
Topaian 
Plpa  layac 


13.80 
14.14 
14.20 


AREA  3 


3.43 
1.43 
3.43 
3.43 


l.Jl 
3.31 
3.11 


(Saa  Footnota  *d*  ragardlng  coat  of  projact) 
Clark.  Cowlltt,  Klickitat.  Skaaania,  and  Nahkiakua  Countlaa. 
tha  Southarn  portion  of  Pacific  County 


and 


GROPPS 


JJMB. 


ii5^«^ 


13.94 
14.24 
14.49 
10.87 


(Add  to  BASE  RATE) 
lona  S  -  i0.*S 
tona  3  •  1.15 
Xona  4  -  1.70 
lona  5  -  2.75 


FBII 


jS|,SgEm. 


z 

o 


1 

a 

B 

«< 

z 

o 
< 

g 

O" 
A 


z 

o 
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LMOaiM    (CONT'D) 
AKIA  4 

DOI  Banford  lit*   In  Mnton  t  Franklin 
Count !•• 


GHOOW 

2 
3 
« 
t 


BASE  BATB 
JT47TB~ 

14.  3S 
14.(0 
14. SS 

15.  10 


LIMB  CONSniaCTIOH 


ramGB  BBBBflTS 

— TTTJ 

3.12 
9.U 
I.U 
1.U 


Group  li  Cable  Splicer,  Laadaan  Pol*  Sprayar 
Croup  2i  Linaaan,  Pola  Sprayar.  Baavr  Lina 

Bquipaant  Man,  Cartlflad  Llnaaan  Naldar 
Group  3t  Traa  Triaaar 

Line  Bquipaant  Nan 

Bead  Groundaan,  Povderaan,  Jackhaaae 


BASB  BATB    (»OWB 

nn 


»6.fl3 


n 


Group  4i 
Group  Si 

Man 
Group  6 1 


Bead  Groundaan 


Group  7 1  Groundaan 

ZOWB  tflfrBRBHTIiU.  Odd  to  BASE  RATE) 
Zona  i   -  ».48 


tone  3  - 
tone  4  • 
lone  S  - 


3.  IS 
3.90 
I.  IS 


11.11 
1C.3S 
IS.Cl 

13. C< 
13. (( 
12.14 

PKIWGB  BBWBFITS 
Groupa  1  to  3  -  $3. 00«3%% 
Groupa  4  to  7  •   2.30'»3m 


•Oroupa  3  and  6  receive  BASE  RATBONLT  (no  Zone  Differential) 

ZONE  DBTIMITIOMS  -  LIRE  COMSTRDCTION  ORLT 

SOME  1  -  0  to  3  ailaa  radiua  froa  the  geographical  center  of  Seattle, 

Tacoaa,  Portland,  Medford 
lOMB  2  -  3  to  20  ailea  radius  froa  Seattle,  Tacoaa,  Portland,  Medfordi 

and  0  to  20  alias  radius  froa  the  Cities  listed  below 

3  -  20  to  3S  alles  aadlus  froa  all  Citiea 

4  -  3S  to  50  alias  radius  froa  all  Citiea 

5  -  Nora  than  SO  alias  radius  froa  all  Cities 


zom 


BASE  POtMTS 


Bellinqhaa 

Bphrata 

Kennavick 

Olyapia 

Spokane 

Nana tehee 

Nllbur 


Astoria 
Baker 

Bend 

Corvallis 

Lakeview 

Pendleton 

The  Dalles 

Burn* 


Coeur  O'Alena 
Kellogg 
Lev Is ton 
Oro  Pino 
Walla  Nalla 
Salea 
Takiaa 


Ellenaburg 
Everett 

Long V lev 
Sandpoint 
Klaaath  Falls 
Kosaburg 
Oaatilla 
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M«i«ir 

SSL 

PONER  BOOtPMBNT  OPtRATOMSi 

(ABEA  1) 

(See  footnote  *c*  regard- 

ing coat  of  project) 

All  Counties  and  portions 

of  Counties  East  of  the 

120th  Meridian  (except 

DOB  Ranford  Site  in 

Benton  and  Franklin 

Counties)! 

Group  1 

14.02 

4.35 

Group  2 

14.32 

4.35 

Group  3 

14.87 

4.35 

Group  4 

IS.  02 

4.35 

Group  S 

IS.  17 

4.35 

Group  6 

15.42 

4.35 

Group  7 

15.67 

4. 35 

Group  8 

18.67 

4.35 

(AREA  2) 

All  Counties  and  portions 

of  Counties  West  of  the 

120th  Meridian  (except 

those  enuaerated  in 

(Area  3)t 

Group  1 

18.73 

4.16 

Group  2 

18.23 

4.16 

Group'  3 

17.79 

4.16 

Group  4 

17.43 

4.16 

Group  S 

17.13 

4.16 

Group  6 

15.33 

4.16 

(AREA  3) 

(See  footnote  "d*  regard- 

ing cost  of  project) 

Clark,  Covlitt,  Klickitat, 

Skaaanla,  and  Wahkiakua 

Countiesi  and  the  Southern 

portion  of  Pacific  Countyi 

ZONE  1 

4.60 

Group  1 

IS.  80 

Croup  2 

15.18 

4.60 

Croup  3 

15.33 

4.60 

Croup  4 

15.53 

4.60 

Croup  S 

15.56 

4.60 

Croup  ( 

15.67 

4.60 

Croup  7 

IS. 74 

4.60 

Group  8 

15.87 

4.60 

Group  9 

15.96 

4.60 

Group  10 

16.04 

4.60 

Group  11 

16.06 

4.60 

Group  12 

16.15 

4.60 

Group  13 

16.25 

4.60 

Croup  14 

16.48 

4.60 

Group  IS 

16.67 

4.60 

Group  1( 

16.91 

4.60 

Group  17 

17.10 

4.60 

Croup  18 

17.34 

4.60 

Group  19 

17.52 

4.60 

POWER  EQOIFHERT 
OPERATORS  I 

(AREA  3)  (Cont'd) 
ZONE  DIFFERENTIAL  - 
(Add  to  Zone  1  Rate)t 

tone  2  -  $0.65 

tone  3  -  1.15 

Zone  4  -   1.70 

Zone  5  -   2.75 
Sewer  t  Waterllne 
Conatructioni 
Group  li 

Backhoc  (780  Case 
type  i  larger  with 
attachacnts) , 
Ditching  Machine, 
Side  Booa  (all  Cat, 
Type  D-3  t  largerl, 
Ooxer  (all  Cat, 
Type  D-3  t  larger). 
Motor  Grader,  Back 
Filler,  Front-end 
Loader  (2  yds.  t 
over).  Mechanic, 
Claa,  Dragline, 
Crane,  Screed, 
Mechanic  Welder, 
Shovel  3  yds.  6 
under 

Group  2 1 
Backhoe  (680  Case 

type  t  saaller 
with  attachaents). 
Side  Booa  (any 
saaller  than  Cat 
D-3),  Doter  (any 
type  saaller  than 
Cat  D-3),  Front- 
end  Loader  (under 
2  yda.  ) ,  Gin  Truck, 
Boring  Machine, 
Bending  Machine, 
Booa  Truck  (sta- 
tionary). Pot 
firsaan  (engine 
operated  above  3 
bbl)  Service  Plow, 
Mechanical  Greaser 
(large  grease 
truck)  Drills 
(Leroi  type),  Trac- 
talr,  Well  point 
ays tea.  Paving 
Machines,  Rollers 
6  Coapactora 


16.92 


16.425 


FlHlft 


i 


< 

o 


4.01 


2 

o. 
v; 

Z 

o 
< 

CB 

B 
n 


4.01 
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KMOt   ■QOIPMZNT  OPKKATORS 
8«v«r  »  Watcrlln* 
Construction  (Cont'd) i 
Group  3 1 
Oilor,  Air  Coaproaaor 
PuBp,  Oil*Gr«as«r, 
Chain  Typ*  Dltchor 
(Ditch  Nlteh)  Con- 
era  t*  Saw,  Waldlng 
Haehln* 
(DUOGIHG  -  AKEA  1) 
All  Countlas  4  portions  of 
Countlaa  Bast  of  tht 
120th  Hacidiant 
Croup  1 
Group  2 
Group  3 
Group  4 
Group  S 

(DRBDGING  -AREA  3) 
All  Countlaa  t  portions  ot 
Countlas  wast  of  tha 
120th  Naridlan  (ascapt 
thoao  anuaaratad  In  Araa 
3)  and  tha  Northarn  part 
of  Pacific  Countyt 
Group  1 
Group  2 
Group  3 
Group  4 
Group  S 

(DRSOGING  -  A«IA  3) 
Clark,  Cowlitt.t  Klickitat 
Countiaai  Pacific  County 
(Southarn  portion); 
Skaaania  t  Nahklakuai 
Countiasi 
Group  1 
Group  1-A 
Group  2 
Group  3 
Group  4 

(AMA  4) 
DOB  lanfori  Sita  in  Bon- 
ton  and  ftanklin 
Countiaai 
Group  1 
Group  2 
Group  3 
Group  4 
Group  i 
Group  ( 
Group  7 
Group  • 
Group  9 


Paga  I 


14. 4C 


K.O 

16.73 
17.07 
17.12 
17. 4» 


4.01 


4.  IS 

4.3S 
4.35 
4.35 
4.35 


16.75 

3.96 

16.65 

3.96 

17.19 

3.96 

17.24 

3.96    1 

17.61 

3.96 

16.97 

3.87 

17.66 

3.87 

16.43 

3.67 

16.02 

3.87 

15.67 

3.87 

14.26 

4.10 

14.56 

4.10 

15.13 

4.10 

15.28 

4.10 

15.43 

4.10 

15.66 

4.10 

15.93 

4.10 

16.93 

4.10 

16.66 

4.10 

TKOCK  MIVBMi 

(AUA  1) 
(S««  footnota  'a*  f»- 

a^ 
Mmit, 

Rata 

SMmu 

tardinq 

cost  of 

projact) 

All  Countlaa  t  portions 

of  Countlas  laat  of  tha 

120th  Maridian   (Bicapt 

DOB  Ranford  Sita   In 

•ante*  6 

Prtnklln 

Countiaai 
Group 

12.75 

4.10 

Group 

15.19 

4.10 

Group 

15.23 

4.10 

Group 

15.29 

4.10 

Group 

s 

15.36 

4.10 

Group 

15.59 

4.10 

Group 

7 

15.63 

4.10 

Group 

15.69 

4.10 

Group 

15.73 

4.10 

Group 

15.84 

4.10 

Group 

15.88 

4.10 

Group 

16.19 

4.10 

Group 

16.33 

4.10 

Group 

16.49 

4.10 

Group 

16.63 

4.10 

(AREA   2) 

All  Countlaa  4  portiona 

of  Countlas  Nast  of    tha 

120th  Maridian    (Excapt 

thosa  anuaaratad   in 

Araa  3) 

includinf   tha 

Mortharn  portion  of 

Pacific 

County  4  all  ot 

Kittitas  »  Taklaa 

Countiaai 

Group 

17.06 

Group 

17.11 

Group 

17.16 

Group 

17.27 

Croup 

17.33 

Group 

17.37 

Group 

17.38 

Group 

17.44 

Group 

17.49 

Group 

10 

17.51 

Group 

17.54 

Group 

17.64 

Group 

17.66 

Group 

17.70 

Group 

17.82 

Group 

17.86 

Group 

17.98 

Group 

16.03 

Group 

18.19 

Group 

18.35 

Group 

16.51 

Group 

12.00 

Group 

15.29     3.64 

DECISION   NO.  I     UAS4-S040 


TRUCK  DRIVERS  (Cont'd) t 

(AREA  3) 
(Saa  footnota  'd"  ragard- 
Ing  cost  of  projact) 


Paga  9 


tat 


Clark,  Cowlitx,  Klicki 
Skaaania,  4  Hahklkkua 
Countlas;  4  tha  Southarn 
portion  of  Pacific 
County I 
Group  1 
Group  2 
Group  3 
Group  4 
Croup  5 
Croup  6 
Croup  7 
Croup  8 
Group  9 
Croup  10 
Group  11 
Group  12 
Group  13 
Group  14 
ZONE  DIFFERENTIAL  - 
(Add  to  Zone  1  Rata)i 
Zona  2  -  $0.65 
Zona  3  -   1.15 
Zona  4  -   1.70 
Zona  5  -  2.75 
(AREA  4) 
DOE  Banford  Sita  in  Ban- 
ton  4  Franklin  Countiasi 
Group  1 
Group  2 
Group  3 
Group  4 
Group  5 
Group  6 
Group  7 
Croup  8 

Group  9  ,1 

Croup  10 
Croup  11 
Group  12 
Group  13 
Croup  14 


a«ic 

Ffta,! 

Simim 

ZONE  1 

1 

! 

U.ti 

4.57 

14.74 

4.57 

14.79' 

4.57 

14.64 

4.57 

14.69 

4.57    i 

14.99 

4.57    1 

15.09 

4.57 

15.19 

4.57    ■ 

15.29 

4.57 

15.46 

4.57 

15.56 

4.57 

15.66 

4.57 

15.76( 

4.57 

15.86 

4.57 

15.19 

3.46 

15.23 

3.48 

15.29 

3.48 

15.38 

3.48 

15.59 

3.48 

15.63 

3.48 

15.69 

3.48 

15.73 

3.48 

15.84 

3.48 

15.88 

3.48 

16.19 

3.48 

16.33 
16.49 

3.46 

3.48 

16.63 

3.48 

RUM 


f 


< 

o 


Z 

o 


oa 
«< 

z 

o 
< 
n 
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o* 
a 


Z 
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wiLDBKSi     R«c«iT«  tat*  pt**ctlb«4  (ot  craft  parfotaing  opatatloa 
to  which  waldlng  la  iacidantal . 

What*  Pacific  County  la  atatad  aa  ■Motthatn  rottion*  oi 
*Soutb*rn  Pottion*  auch  ataaa  at*  d*fin*d  aa  follOMai 

Pacific  County   (notthatn  pottion)    -  Motth  of  Nahkiakia 
County  notthatn  boundaty  *xt*Bd*d  du*  waat  to  th*  Pacific 
Ocean 

Pacific  County   (aouthctn  pottion)   -  South  of  MahkiakuB 
County  notthatn  boundary  *it*nd*d  du*  waat  to  th*  Pacific 
Ocaan 

a.  EBployct  conttibutara  S%  of  baaic  houtly  tat*  fot  ovat  S 
years  ■•tvic*  and  6t  of   basic  houtly   rat*  fot  (  aontha'    to 
S  ycata'    aatric*  aa  Vacation  Pay  Ctadit.        S*v*n  Paid 
Rolidayat     H*w  Y*at'8  Dayi   Mcaotial   Day)   Ind*p*nd*ncc  Day> 
Labor  Day;   Thankagivinq  Day;   Ftiday  aftar  Thankasivinq  Dayi 
and  Christaaa  Day. 

b.  ivo  H*aka'   vacation  with  pay  aftar  1  yaar  aaployaant.     Mao 
a*T*n  Paid  Rolidayai  Naw  Tcar'a  Day>  Haaorial  Dayi 
lnd*p*nd*nc*  Day;   Labor  Dayi   Thankaqivinq  Day>   Friday  aftar 
Thankaqivinq  Dayi   and  Chrlstaas  Day. 

c.  4%  of  all   gross  wagas  to  b«  placed  to  tha  cradit  of  th* 
•aiploy**  with  l*as  than  ona   (1)    yaar's  s*rvlc*  -  6%  of  all 
9roaa  waqaa  to  b*  placad  to  th*  cr*dit  of  th*  cnploy**  with 
■or*  than  ona   (1)   yaar  of  aarvic*. 

i.  l^layMS  than  h»  Ml*  SOX  of  Uw  taate  hourly  ttt*  plus  full  filaaa 
OB  prajocta  wltk  a  total  *alua,   iocludlof  tha  coit  of  uttlttlaa,  of 
lata  thM  tl  aillloai  or  oa  projacta  lAlcb  laTol*a  work  aa  bull41a(a, 
kriat**!  or  aocka,  aa4  aliteli  aaat  both  of  tha  followlna  crlUTlai 

(a)  Tha  total  coat  of  tha  project  it  laaa  tkaa  $1.}  ■llllae  aaclii4- 
tat  cho  coat  of  uB4aitTouo4  utilitiaa  <*lch  are  located  }  ft 

or  Bora  o«cal4a  or  avay  fioai  tha  kulldlB*,  ktt4(a,  ot  4eck, 
aaa  ahleh  are  Incidental  or  tukardlnata  ta  It.  mtllttiaa'' 
are  facilttiaa  for  alactricity,  waur,  |s*«  a*«wra(e  (tacl> 
adtaa  atota),  and  coaBunteatloea. 

(b)  Work  an  buildtn(a,  brldcaa,  or  dock*  shall  caaatltata  ICfl 
or  Bora  of  the  coat  of  the  project. 


DBCMIM  IQ.  I  «M*-S040 


Pa9*  H 


a.    UktOMM    (AMA  1)  ,    fCHBK  aODIPIUlIT  OPCMTOM    (AJtSA  1)    t 
TWCI  DRIVBM    (AMA  1)  t 
All  Countiaa  and  portiona  of  Countiaa  Caat  of  tha  120th 
Haridian  aicapt  DOB  Banford  Site  in  Beaton  and  Franklin 
Countiaa 

All  ptojaeta  involving  any  ot  all  coaponanta  liatad 
balowi   th*  dollat  value  of  which  ia  equal  to  ot  laaa 
than  th*  aaounta  ahewn  ahall   taceive  801  of  tha  baae 
rat*  (lua  foil  fting*  b*n*fit* 
Paving 


Ctuahing 

Gtading  t  Qaaring 

Bridgaa  4  Balatad  Nork 

Otiliti** 


«  7S,000 

200,000 

3S0,000 

SOO.OOO 

Dnlinitcd 

Buildinga  2,000,000    (excluaive 

of   nechanical   t 
el  act  deal 
subcontracts) 
BXCBPTIOMi   Paving  within  45  Bile  radiua  of   Spokane  or 
Lawiaton  ahall   receive  full   tata.     Pot  work  that  exceeda 
tha  aaounta  ahown  above,   full   ratea  aa  specified  below 
ahall  apply  Baatarn  Naabington  private  wotka  language 

AltEA  and  lONC  DESCSIPTIONS 


A8SB8T0S  NOMCtMl 

Area  It  Chelan,  Qallaa,  Douglaa,  Gtaya  Batbot,   laland, 
J*ff*tton,   King,   Ritaap,   Kittitaa,  L*wit,   Mason,  and 
Okanogan  Counties,  Pacific,   Pierce,  San  Juan,  Skagit, 
Snoboaiah,   Tbutston,  Whatcoa,   and  Yakiaa  Counties 

Area  2i  aark,   Cowlitt,   and  Klickitat  Countiesi   Pacific  County 
(southern  portion) i  Skaaanla  and  Nabkiakua  Countiaa 

Ar*a  St  Kaaalnlng  Counties 

•RtCKLAyCRSi   RAmLB  SBTTBKSt 
Ar*a  If  Adaaa  County   (escept  City  of  Othello)*  Aaotln,  Coluabia, 

Patty,  Garflald,   Lincoln,   Pand  Oreille,   Spokane,   and  Stavena 

Oountieat  Grand  Coul**  Daa  Area  in  Okanogan  County;  and 

Vhitaan  County 
Araa  2i  Benton,   Franklin,   and  walla  Nalla  Countiea 
Area  }t  Chelan,  Douglaa  and  Grant  Counties;  Okanogan  County 

(•scept  ar*a  of  Grand  Coulee  Daa);  and  the  portion  of  Adaaa 

County  that  includes  the  City  of  Othello 
Ataa  4i  aiallaa,   laland,  Jaffaraon,  King,  Kitaap,  and 

Area  S^Clatk  and  Cowliti  Counties;  Pacific  County   (aouthern 
pottloB);  Bkaaania  «i»d  ¥ahkiak«»  Countiaa,  and  tan  aUe  atrip 
becdatlna  tha  Coluabia  Kivat  la  Klickitat  County 

AIM  cT  Kittitaa  sad  Taklaa  Countiaa;  Klickitat  County   (escept 
«  tan  aUa  atrip  betdarlng  th*  Coluabia  Kivar) 


I 


< 

O 


Z 

o 

o 
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AKEA  and   XONE  DESCJtlPTIONS    (Cont*d) 


BUCXLATERS)    HASSLE   SETTERS  i 
Acta  li  Adaat  County   (axcapt  City  of  Otballo) »  Asotin,  Colvabla, 

Percy.  Garfiaid,   Lincoln,   Pand  Orailla,   Spokana,   and  Stavana 

Countiaai   Grand  Coulac  Daa  Araa  in  Okanogan  County t   and 

Nhitaan  County 
Araa  2t   Benton,    Franklin,   and  Walla  Nalla  Countiaa 
Araa  3i   Chalan,   Douglaa  and  Grant  Countiaai   Okanogan  County 

(axcapt  araa  of  Grand  Coulaa  Daa) i   and  tba  portion  of  Adaas 

County   that   includaa  the  City  of  Othallo 
Araa  4:   aiallaa,    island,   Jaff arson.   King,   Kitsap,   and 

Snohoaisb 
Araa  5i   aark  and  Cowlitz   Countiaai   Pacific  County    (aoutharn 

portion) t   Skanania  and  Wabkiakun  Countiaa,   and  ten  aile  strip 

bordering  the  Columbia  Rivac   in  Klickitat  County 
Area  6t   Kittitas  and  Yakima  Countieai   Klickitat  County    (except 

a  ten  mile  strip  bordering  the  Coluabia  River) 
Area  7i   Grays  Harbor,   Lewis,   and  Mason  Countiesi   Pacific  County 

(northern  portion) i   Pierce  and  Thurston  Countiaa 
Area  ti  San  Juan,   Skagit  and-whatcoai 

CARPEHTCRSi 
Area  li  All  Countiaa  and  parts  of  Counties  east  of  the  120tli 

Meridian  except   tba  counties  in  areas  4   and  S 
Araa  2i   All   Counties  and  parts  of   Countiaa  west  of   the  120th 

Meridian  except  the  counties  in  area  3,   4  and  S 
Area  3i   aark,   Cowliti,    and  Klickitat  Countieai   Pacific  County 

(aoutharn  portion) ,   Skamania  and  Wahkiakum  Countiaa 
Area  4:  DOE  Banford  Site   in  Benton  and  Franklin  Countiaa 
Area  St   Chelan,    Kittitas,    Yakima,    Okanagon  and  the  Western  parts 

of  Douglas  and  Grant  Counties 

CEMEHT  MASONS > 

Area  1:   Adama  and  Asotin  Countiesi  Benton  and  Franklin  Counties 
(except  DOE  Banford  Site)i   Chelan,   Coluabina,   Douglas,    Ferry, 
Garfield,   and  Grant  Countieai   Kittitas  County   (except  weatarn 
portion  lying  one  mile  west  of   the  City  of   Eaaton)i   Lincoln, 
Okanogan,    Pend  Oreille,   Spokane,   Stevena,  Walla  Walla, 
Whitman,    and  Yakima  Countiaa 

Area  2i   aallam.   Grays  Barbor,   and  Jefferson  Countiesi   Ring 
County    (southern  portion) i   Kitsap  Countyi   Kittitaa  County 
(weatarn  portion  lying  one  mile  west  of   the  City  of   Eaaton) i 
Lawia  and  Haaon  Countiesi   Pacific  County   (northern  portion)* 
Pierce  and  Thurston  Counties 

Area  3>   island,    San  Juan,    Skagit,   and  Snohomish  Countiesi   King 
County   (northern  portion)!  Whatcom  County 


) 


AXBA  and  lORB  DBSCRIPTIOHS  (Cont'd) 

CEHKin  HASOIIS  (Cont'd)  i 
Area  4i  aark,  Cowllts,  and  nickitat  Coontiast  Pacific  County 

(southern  portion)!  Skamanii  and  Hahkiakua  Counties 
Area  St  DOE  Banford  Site  in  Benton  and  Franklin  Counties 

GROOP  DBSCRIPTIOHS  FOR  CBHBXT  MASONS  •  AREAS  1  and  S 

Croup  li  Journeyman  Cement  Mason,  Includes  but  not  limited  toi 
Rodding,  Tamping,  Floating,  Troweling,  Patching,  Stoning, 
Rubbing,  Sack  Rubbingi  All  exposed  aggregate  finishing,  setting 
of  Screeds.  Screed  Forms,  Curb  and  gutter  and  aidewalk  forma. 
Preparation  of  all  concrete  for  caulking  of  the  joints  and  the 
caulking  of  expansion  jointa,  Preparation  of  concrete  for  the 
application  of  hardeners,  aealers  and  curing  compounds  and 
their  application!  Grouting  and  dry  packing  of  Machine  Basei 
Removal  of  Snap  Ties  and  She-Bolts  prior  to  patching  of 
concrete 

Group  2i  Power  Troweling  Machine  Operator!  Troweling  of 

Hagnasite,  Toroganal  or  material  with  epoxy  base  or  exychlorlde 
basai  All  power  Grinders,  Brushing  Bammar,  Chipping  Gun, 
Gunnite  Noxslemani  All  sandblasting  for  architectural  finishes 
and  exposing  of  aggregate  for  finishi  Concrete  sawing  and 
cutting  for  expanaion  jointa  and  scoring  for  decorative 
patterns!  Operating  of  aary-type  Floats,  Longitudinal  Floats, 
Rodding  Machines  and  Belting  Machinaai  Scarifiera 

Group  3i  Grinding.  Brushing  or  Chipping  of  Toxic  matariala  or 
high  density  concrete!  Operating  power  tools  on  a  Scaffold 

DRYWALL  t  ACOOSnCAL  HORKERSi 
Area  li  Oark,  Cowlits,  Klickitat,  southern  portion  of  Pacific 

County,  Skamania,  Nahkiakua  County 
BLECTRICIANSi 
Area  li  Adama.  Ferry.  Lincoln,  Pend  OreUle,  Spokane.  Stevens. 

and  Whitman  Counties 
Area  2t  Aaotin,  Benton.  Columbia.  Franklin,  Garfiald,  Kittitas, 

Walla  Walla,  and  Yakima  Countiaa 
Area  3t  Chelan.  Douglaa,  Grant,  and  Okanogan  Counties 
Area  4i  aallam.  Jefferaon,  King,  and  Kitsap  Counties 
Area  St  aark,  Klickitat,  and  Skamania  Counties 
Araa  (i  Cowllts  and  Wahkiakum  Counties 
Area  7t  Craya  Barbor,  Lewis,  Mason,  Pierce,  Pacific,  and 

Thurston  Counties 
Area  Bi  Island,  San  Juan,  Skagit.  Snohoaish,  and  wbatcoa 

Counties 
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AMA  DBSCmmONS      (Cont'd) 


lUCntONIC  TKCHNICIANSl 
(Installation  and  repair  of  low-voltag*  ea— untcatlon  and  alara  lyitaBa, 
•icluding  any  work  undar  tha  jurisdiction  of  a  journtyaan  wiraaan) i 
Araa  It  Adaas,  Parry,  Lincoln,  Pand  Orailla,  Spokana,  Stavana, 

and  Mhitaan  Count  las 
Araa  2i  Clallaa,  Jaffarson,  King,  and  Kitsap  Countlas 

ILIVATOII  (XMSTRUCTORSt 
Araa  li  Adaaa,  Asotin,  Banton,  Coluabia,  Douglas,  Parry,  Pranklin, 

(^arfiald.  Grant,  Lincoln,  Okanogan,  Pand  Orailla,  Spokana,  Stavana, 

Nalla  Nalla,  and  Hhltaan  Countlas 
Araa  2i  Cbalan,  Clallaa,  Grays  Harbor,  Island,  Jaffarson,  King,  Kitsap, 

Kittitas,  Lewis,  and  Mason  Countiaai  Pacific  County  (northatn  portion) i 

Plarca,  San  Juan,  Skagit,  Snohoaiah,  Thuraton,  Whatcoa,  and  Takiaa  Coa. 
Araa  3i  Clark,  Coiflits,  and  Klickitat  Countiaai  Pacific  County  (southarn 
portion)]  Skaaania  and  Nabkiakua  Countlas 

OLASinSt 
Araa  It  Adaas  County  (nortbaastarn  portion)]  Parry  County*  Lincoln  County 

(aastarn  half))  Pand  Orailla,  Spokane,  and  Stevens  Counties 
Area  2i  Adaas  County  (southeastern  portion) >  Benton,  Coluabia,  Pranklini 

and  Nalla  NalU  Counties 
Area  St  Adaaa  County  (southwestern  corner) i  Chelan,  Douglas,  and  Grant 

Co<intteai  Lincoln  County  (western  half)  i  and  Okanogan  County 
Araa  4i  Aaotln,  Garfield,  and  Mhitaan  Counties 
Area  Si  Clallaa,  Island,  Jefferson,  Grays  Harbor.  King,  Kitsap,  Lewis, 

and  Mason  Countieat  Pacific  (northern  portion)!  Pierce,  San  Juan,  Skagit, 

Snobeaish,  Thurston,  and  Nbatcoa  Counties 
Area  6i  Takiaa  and  Kittitaa  Counties 
Area  7i  Clark,  Cowllti,  and  Klickitat  Countiea,  Pacific  County 

(aouthern  portion) i  Skaaania  and  Nabkiakua  Counties 

LATNIMi 

Area  It  Clallaa,  Island,  Jefferson,  Ring,  Kitsap,  and  Lewis  Countiaai 
Pacific  County  (northern  portion) i  Pierce,  San  Juan,  Skagit,  Snohoaiah, 
and  Nbatcoa  Counties 

Area  2t  Clark,  Cowliti,  and  Klickitat  Countiaai  Pacific  County 
(southern  portion) i  Skaaania  and  Nabkiakua  Countiea 


Area  It  Clark,  Cewlits,  and  Klickitat  Countiaai  Pacific  County 
(southarn  portion) i  Skaaania  and  Nabkiakua  Counties 


AUA  DBSCKIPTICHS  (Cont'd) 


PAINTtMt 
Area  li  Adaas  and  Aaotln  Countiaai  Benton  and  Pranklin  Countiea 
(eicept  DOS  Ranford  51te)i  Chelan,  Coluabia,  Douglas,  Perry, 
Garfield,  Grant,  Kittitas, Lincoln,  Okanogan,  Pend  Oreille, 
Spokane,  Stevens,  Nalla  Nalla,  Nhitaan  and  Takiaa  Countiea 
Area  2i  Clark,  Cowlitt,  and  Klickitat  Countlest  Pacific  County 

(aouthern  portion))  Skaaania  and  Uahkiakua  Counties 
Area  3:  Clallaa,  Grays  Harbor,  Island,  Jefferson,  King,  Kitsap, 
Levis,  Mason,  Pierce,  San  Juan,  Skagit,  Snohoaiah,  and  Thurston 
Counties)  Pacific  County  (northern  portion))  and  whateoa  County 
Area  4i  Statevide  except  (  Clark,  Covlitz,  and  Klickitat  Counties) 

Pacific  County  (aouthern  Portion))  Skaaania  and  Wahkiakua  Counties 
Area  5i  DOE  Ranford  site  in  Benton  and  Pranklin  Counties 

PLASTERERS: 
Area  It  Adaas,  Asotin,  Benton,  Chelan,  Coluabia,  Douglas,  Perry, 

Pranklin,  Garfield,  Grant,  Kittitas,  Lincoln,  Okanogan,  Pend  Oreille, 

Spokane,  Stevens,  Nalla  Walla,  vrhltman,  and  Yakima  Counties        « 
Area  2t  Clallaa,  Grays  Harbor,  Island,  Jefferson,  King,  Kitsap,  Lewis, 

and  Naaon  Countiea)  Pacific  County  (northern  portion)!  Pierce,  San  Juan, 

Skagit,  Snohoaiah,  Thurston,  and  Nbatcoa  Countiea 
Area  3i  Clark,  Cowlitx,  and  Klickitat  Countiea)  Pacific  County 

(southern  portion))  Skaaania  and  Nabkiakua  Countiea 

PLASTERERS'  TENDERS) 
Area  It  All  Countiea  and  portions  of  Counties  east  of  the  120th  Meridian 

PLONBEXSi 

Area  li  Chelan  County)  Kittitas  County  (north  of  47°1S'  H.  Ut.)! 
Douglas  County  (west  of  the  111  30'  N.  Long.)i  Oksnogan  County  (except 
the  area  lying  eaat  of  the  119  31'  N.  Long.,  North  to  48  30'  N.  Lat.) 

Area  2i  Adaaa  County  (aouthern  portion),  Asotin  County  (except  the  City 
of  Clarkston) ,  Benton,  Coluabia,  Pranklin,  (Urfleld,  Grant,  Klickitat, 
Nalla  Nalla,  and  Takiaa  Counties)  Oouglaa  County  (eaat  of  11»°30'  N. 
Long.)!  Perry  County  (west  of  a  line  drawn  froa  Creaton  in  Lincoln 
County  northward  to  the  Canadian  Border) ,  Kittitas  County  (south  of 
47  IS'  M.  Lat.),  Lincoln  County  (weat  of  a  line  drawn  froa  Schrag  in 
Adaaa  County  northward  to  the  Perry  County  Line)  ,  and  Okartogan  County 
(eaat  of  119°30'  N.  Long,  and  south  of  48°30'  N.  Lat.) 

Area  3t  Adaas  County  (northern  portion  including  the  City  of  Ritsville) , 
Asotin  County  (City  of  Clsrkston  only) ,  Cowllts  Countyi  Perry  County 
(eaat  to  a  line  drawn  froa  Creaton  in  Lincoln  County  northward  to  the 
Canadian  Border),  Grays  Harbor,  Island,  Kitsap,  and  Lewis  Countiaai 
Lincoln  County  (eaat  of  a  line  drawn  froa  Schrag  In  Adaas  County 
northward  to  the  Perry  County  Line) ,  Naaon,  Pend  Oreille,  Pierce,  Skagit, 
Snohoaiah,  Spokane,  Stevena,  Thuraton,  Nabkiakua,  Nbatcoa,  Nbitiun, 
Clark,  and  Skaaania  Countiea  (thoae  portlona  lying  north  of  a  east-west 
line  drawn  through  Noodland  eastwsrd  to  the  Klickitat  County  Line 

Area  4i  Clark  and  Skaaania  Countiea  south  of  an  east-west  line  drawn 
through  Noodland  eastward  to  the  Klickitat  County  Line 

Area  St  Clallaa,  King,  and  Jefferson  Counties)  and  all  Daa  Site*  en 
tly  Skagit  River  in  Nbatcoa  County 
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MtM  DBSCRIPTIONS   (Cont'a) 


■OOPBKSi 
ATM  It  MaM,  Aaotin.  Ch«lan,  Colinbia,  Douqlas.  Fvrry.  Carfiald, 

Grant,  Lincoln,  Okano9an,  Pand  Orailla,  Spokana,  Stavana,  Nalla  Nalla, 

and  Mhitaan  Coontiaa 
JUaa  2t  Banton,  Franklin,  Klttltaa,  Klickitat  and  Takiaa  Countlaa 
Araa  3i  Clallaai,  Jaffaraon,  Rinq,  (itaap.  Naaon,  and  Snohoailah  Countlaa 
Araa  4i  Cowllti,  Graya  Harbor,  Lawla,  Pacific,  Piarca,  Thuraton,  and 

Nahkiakiai  Countlaa 
Araa  St   laland,  San  Juan,  8ka9it,  and  Nhatcoa  Countlaa 
Araa  it  Clark  and  Skaaania  Countlaa 

8BXBT  NKTAL  NORKXltSi 
Araa  It  Adaaa,  Aaotin,  Chalan,  Oou9laa,  Parry,  Grant,  Lincoln,  Okanogan, 

Pand  Orailla,  Spokana,  Stavana,  and  MhltBan  Countlaa 
Araa  2i  Clallaa,  Jaffaraon,  Ritaap,  and  Naaon  Countlaa 
Araa  It  Clark  and  Skaaania  Countlaa 
llraa  4i  Cowlltt,  Graya  Harbor,  Lawla,  Pacific,  Piarca,  Thuraton. 

and  NahkiakuB  countlaa 
JUaa  St  Rin9,  Klttltaa,  laland,  and  Snohoaiah  Countlaa 
Araa  6t  Nhatcoa,  Skagit,  and  San  Juan  Countlaa 
Araa  7i  Banton.  Coluabia.  Franklin,  Garflald,  Klickitat,  Nalla  Malla, 

and  Takiaa  Countlaa 

SOFT  FLOOR  LATBMi 
Araa  It  Adaaa  County  (northaaatarn  portion) t  Farry  Countyt  Lincoln 

County  (aaatarn  half) i  Pand  Orailla,  Spokana,  and  Stavana  Countlaa 
Araa  2i  Adaaa  County  (aouthaaatarn  portion) i  Banton,  Columbia, 

Franklin,  and  Nalla  Nalla  Countlaa 
Araa  3i  Adaaa  County  (aouthwaatarn  portion) t  Chalan,  Douglaa,  and 

Grant  Countlaa,  Lincoln  County  (vaatarn  half) i  Okanogan  County 
Araa  4t  Aaotin,  Garflald,  and  Nhitaan  Countlaa 
Araa  St   laland.  Ring,  Ritaap,  Skagit. Snohoalth  and  Nhatcoa 
Araa  6i  Clark,  Covliti,  and  Rllckitat  Countiaai  Pacific  County 

(aoutharn  portion);  Skaaanla  and  Nahkiakua  Countlaa 
Araa  7t  Graya  Harbor,  Lavia,  and  Naaon  Countiaai  Pacific  County 

(nortbarn  portion))  Piarca  and  Thuraton  Countlaa 
Araa  It  Takiaa  and  Rlttltaa  County 

SPBINKLBt  FITTSBSt  .  _.    „ 

Araa  It  Skagit,  Snohoaiah,  King,  laland,  Ritaap,  Piarca,  and  Tburaton 

Countlaa 
Araa  2t  Baaainlng  Countlaa 

TSBMXXO  NORKBBSi  TIL«  SBTTBRSi  ,   ,  ,   ^   «,» 

Araa  It  Adaaa  County  (aicapt  that  portion  which  ineluda  tha  City  of 

Othallo),  Aaotin,  Coluabia,  Farry,  Garflald,  Lincoln,  Pand  Orailla, 

Spokana,  Stavana,  and  Nhitaan  Countlaa,  and  Grand  Coulaa  Daa  araa  in 

Okanogan  County 
Araa  2i  Banton,  Franklin,  and  Nalla  Nalla  Countlaa 
Araa  3i  Chalan,  Oouglaa,  Grant,  Okanogan  County  (aieapt  ataa  of 

Grand  Coulaa  Daa),  and  tha  portion  of  Adaaa  County  that  litcluda 

tha  City  of  Othallo) 


v.: 
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AXKA  DBSCRIPTIONS   (Cont'd) 

TKRKA2X0  NORKERS)  TILB  SETTEKSi   (Cont'd) 
Araa  4i  Clallaa,  laland,  Jaffaraon,  Ring,  Kitaap,  San  Juan, 

Skagit,  Snohoaiah,  and  Nhatcoa  Countlaa  ' 
Araa  St  Clark  and  Cowllti  Countiaai  Pacific  County  (aoutharn 

portion)!  Skaaanla  and  Nahkiakua  Countlaa,  and  a  tan-aila  atrip 

bordarlng  tha  Coluabia  Rivar  in  Klickitat  County 
Araa  it  Rittitaa,  Klickitat  (axcapt  10  alia  atriplng  bordarlng 

tha  Coluabia  River),  and  Yakina  Countlaa 
Araa  7t  Graya  Harbor,  Lawia,  Maaon,  Piarca,  and  Thuraton  Countlaa 

TILB,  NARBLB,  and  TERRAZZO  FINISHtRSi 
Araa  It  All  Countlaa  weat  of  tha  Caacada  Nountaln  Ranga  (axcapt 

Clark,  Cowllti,  and  Klickitat  Countiaai  Pacific  County  (aoutharn 

portion) I  Skaaanla  and  Hahkiakun  Countlaa 
Araa  2t  Clark  and  Cowlitz  Countiaai  Pacific  County  (aoutharn 

portion)!  Skaaanla  and  Nahkiakua  Countlaa,  and  a  tan-aila  atrip 

bprdaring  tha  Coluabia  Rivar  in  Rllckitat  County 
Araa  3i  Adaaa  County  (axcapt  that  portion  which  Includaa  tha  City 

of  Othello),  Aaotin,  Columbia,  Ferry,  Garflald,  Lincoln,  Pend  Orailla, 

Spokana,  Stevena,  and  Nhitaan  Countlaa,  and  Grand  Coulee  Daa  araa 

in  Okanogan  County 


I! 


tOHB  DBSCRIPTIONS  (AREA  3)  ONLY 

LABORERS, 

POWER  EQUIPMENT  and  TRUCR  DRIVERS 

Aatorla,  Bingen,  Goldendale,  The  Dallaa,  Longviaw,  Portland 

and  Vancouver 

ZONE  1  -  all  Joba  or  projecta  located  within  30  ailea  of  tha  reapective 

City  Hall 
ZONB  2  -  acre  than  30  ailea  but  laaa  than  40  ailea  froa  tha  raapactlva 

City  Ball 
ton  3  -  acre  than  40  ailea  but  leaa  than  SO  ailea  froa  tha  reapective 

City  Hall 
(0MB  4  -  aora  than  SO  ailea  but  leaa  than  80  ailea  froa  tha  reapective 

City  Hall 
(ONE  S  -  aora  than  SO  ailea  froa  the  reapective  City  Ball 
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LABORERS  (AKSA  1) 

All  Countlas  and  portion*  of  Counti**  1**1  of  th*  120th  Narldiaa 

(Kxc«pt  OOB  Hanford  Sit*  in  B*ntoa  and  Franklin  Counti**) 

BOIUINQ,  aSAVT,  and  BIGHNAT  CQMSTBOCTXOM 

Group  It  Bruah  Bog  Pa*d*ri  Carp*nt*r  T*nd*r>  Concr*t*  Cr*Mun  (to 
includat  Stripping  of  for**,  hand  oparating  jack*  on  *lip  for*  eon- 
•truction,  application  of  concrat*  curing  coapound*,  Puii9cr*t*  Na- 
chin*.  Signaling,  handling  th*  noaxl*  of  S<]u**i*cr*t*  or  *iailar 
■aehin*  -  (  in.  and  *aall*r)i  Cru*h*r  P**d«ri  Dwwlitioa  (to  in- 
clud*i  cl**n-up,  burning,  loading,  wracking  and  aalvag*  of  all 
■atarial);  Ouapatant  Pane*  Brvctor  (to  includet  Guard  Rail,  Guid* 
and  Rcf*r*nc*  Po*t,  Sign  Post*,  and  Right-of-vay  Markara) i  General 
Labor*rj  Grout  Nachin*  Header  Tender;  Nippersi  Riprap  Nan>  Scaffold 
Erector,  «ood  or  ateel;  Scaleaan;  Stake  Juapert  Structural  Hover  (to 
includei  separating  foundation,  preparation,  cribbing,  ahoring, 
jacking  and  unloading  of  atructurea) >  Tailhoaeaan  (water  noi2le)» 
Tiaber  Buckcr  and  Paller  (by  hand))  Truck  Loaderi  Well-point  Nam 
Window  Cleaner)  Miner  Clasa  "A"  -  Bull  Gang,  Puap  Crete  Crewaan 
including  Distribution  Pipe.  Asaeabling  and  Diiaantl*  and  Nipp*ri 
Track  Laborer)  Railroad  Equipaant,  power  driven)  Dual  Mobile  Power 
Spikcr  or  Puller 

Croup  2i  A*phalt  Raker)  Asphalt  Roller,  walking)  Ceaent  Piniaher 
Tender)  Ceaent  Randier)  Concrete  Saw,  walking)  Dcaolition  Torchj 
Dope  Pot  Piraaan,  non-acchanical)  Driller  Tender  (when  required 
to  aove  and  poaition  aachine);  Pora  Cleaning  Machine  Feeder; 
Stacker)  Fora  Setter,  paving)  Grade  Checker  uaing  level)  Jack- 
>>''**r  Operator)  Nottleaan  (to  include:  Squeete  and  Flow-crate 
Noitle))  Moatleaan,  water,  air  or  ateaa)  Paveaent  Breaker)  Pipe- 
layer,  corrugated  aetal  culvert)  Pipelayer,  aulti-aection)  Pot 
Tendari  Powderaan  Tender)  Power  Buggy  Operator)  Power  Tool  Ope- 
rator, gaa,  electric,  pneuaatio  Rodder  and  Spreader)  Sandblaat 
Tailhoaeaan)  Taapcr  (to  include)  operation  of  Barco,  Baaea  and 
aiailar  Taap*r*,  and  Paveaent  Breakers))  Trencher,  Shawnee;  Tug- 
9*r  Operator)  Vibrator,  undar  4  inch**)  Wagon  Drill*;  Water  Pipe 
Lin«ri  Wheelbarrow,  power  driven)  Miner  Claaa  'B*  -  Brakwun. 
Pioi*iMr,  Vibrator  and  Fora  Setter 

Group  3i  Air  Track  Drill;  Bruah  Machine  (to  includei  Boritontal 
Conatruction  Joint  Clean-up  Bruah  Machine,  power  propelled);  Caia- 
aon  Worker,  (re*  air.  Chain  Saw  Oparator  and  Paller;  Concrete  Stack 
(to  includei  Laborer*  wh*n  40  ft.  high) ;  Gunnit*  (to  includ*i  ope- 
ration of  aachin*  and  noxxle) )  High  Scaler)  Bod  Carrier;  Laaar  Beaa  ' 
Operator  (to  includei  Grade  Checkera  and  Elevation  control);  Moni- 
tor Operator  (track  or  aiailar  aounting) ;  Mortar  Miser;  Hoxsleaan 
(to  include)  Jet  Blasting  Noxileaan,  over  1,200  lb*.,  J*t  Blaat  Ma- 
china,  power  propelled.  Sandblast  Noisle) ;  Pipelayer  (to  includei 
working  Topaan,  Caulker,  Collaraan,  Jointer,  Hortaraan,  Rigger, 
Jacker,  Shorer,  Valve  or  aeter  Inataller);  Pipewrapper;  Vibratpr, 
4  inchea  and  over;  Miner  Claaa  *C'  -  Miner  and  HosilwHn  (or  eoo- 
cr*t*  and  Laaar  B«aa  Operator  in  Tunnel* 

Group  4 1  Drill*  with  dual  aaat*;  Powderaan;  Miner  Claaa  "D"  - 
Raia*  aad  Shaft  Miner  and  Laaar  B*aa  Operator  on  Raiaea  and 
SlMftai  Powdacaaa  c*c*iv**  to.2S  an  hour  additional 
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LABORERS    (Cont'd) 
AREA  2 


All  Counti**  and  portion*  of  Counti**  W*st  of  th*  120th  N*ridian 
including  the  portiona  of  Chelan,  Douglaa,   Kittitaa,  Okanogan, 
and  Yakima  that  lie  weat  of  the  120th  Meridian,  and  the  Northern 
part        of   Pacific  County,    but  excluding  thoaa  portiona  contained 
In  Are*  3 

Group  li  Fence  Laborer,  Window  Waaher 

Croup  2 1  Batch  Weighaan,   Cruaher  Feeder,   Pilot  Car,  Toolrooa  Han 
(at  job  aitc) 

Group  3 1  General  Laborer;  Air,  Gaa  or  Electric  Vibrating  Screed; 
Ballaat  Regulator  Machine)   Carpenter  Tender;   Chipping  Gun; 
Chuck  Tender)   Concrete  Fora  Stripper;   Ceaent  Finisher  Tender) 
Curing  Labor)  Demolition,   Wrecking  and  Moving  including  Charred 
Material,    Epoxy  Technician)  Gabian  Baaket  Buildera)  Grinders; 
Pot  Tender;  Powderaan'a  Tender)  Stake  Hopper;  Topaan-Tailaan; 
Tugger  Operator 

Group  4i  Cement  Dumper-Paving;   Clary  Power  Spreader;   Concrete  Saw 
Operator;   Faller  and  Sucker  Chain  Saw)   Grade  Checker)   High 
Scalar;  Jackhaaaer;  Manhole  Builder;   Hortaraan  and  Bodcarrier; 
Nossleaan   (concrete  puap,   green  cutter  when  using  combination 
of  high  preaaure  air  t  water  on  concrete  and  rock,   aandblast, 
gunnite,   shotcrete)   water  blaater;   Pavement  Breaker;   Pipe  Layer 
(  Caulker;   Pipe  reliner   (not  inaert  type);  Railroad  Spike 
Puller    (Power);   Raker  •  Aaphalt;   Spreader    (concrete); 
Timberaan-Sawer    dagger,    ahorer  *  crlbber);  Track  Liner 
(power);   Taapar    (multiple  and  ael  f -propel  1  ed ) ;  Taaper  4  Similar 
Electric,  Air  t  Gas  operated  toola;  Vibrator;  Wagon  Driller  t 
Air  Track  Operator)  Hell   Point  Laborer 

Group  Si   Caiaaon  Worker;   Miner;   Powderaan;   Re-TlBbataan 
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IMOtrs  (Ocnt'd) 
AfEA  1 

CUrk,  OowUts,  niddtat,  ffli— til*,  ma  t»hlti«la»i  03«Ktl««,  •nd 
tta  SouthBin  portion  of  Fadf  ic  Oourty 

ai»  li  Qwr«l  Laborer:  A«ph»lt  PUnt  laborers;  »»p»>«lt  *5^«*"'  ■j**,  JSiAl;. 

Qinoitow  »*n  or  Dry  Sh«*  Mm;  Choke  Setter:  Cle»^  I-»*»«>«'  0^«^»*^ 
SSSTculvrt,  hnl  1-bcr,  Curing,  concrete,  D—Ut^  '^^^^^  ^ 
Utnerei  Driller.'  Tfcxler.:  Ompun.  ro«l  oxl  =^'  I*^?^,   ^^''fSil 
Fine  <*«lBr.(  ftom  Stripper,  (not  •rinjing  ««ge.) s  Old  "^^il*™  Siiilw 
ltaf<>nn»  Poet,  Qui*  Poet,  Ri^-of-«iy  •**«■'  Ir«T"*ST^lSlS^ 
(FUherty  and  .imUr  type.):  Lo«linq  Spotter.:  (««»ri«l  Ifwd  Mm  (including 
electricil) :  Pa«ten-n  Ttoxter:  Pittrtur*  Chipper  C^eretor  "^l^JVPj;^ 
RiUxx  Setter,   (incluiing  tteel  foam) :  Rip  Itop  l*n  (hmdpleoed) :  fc«d  P»^P 
nnder:  Sewr  L*or,  Si^U-n:  Skif-n:  Sloper.:  Spnqi— >>  StakeQ««er:  Stt*- 
pilo-:  Ti«»»r  raller  «]  Bucker  (hmd  Ubor),  T*»lroc.  •*nj;t»;»^?  |  J^^ 
Bull  <*«g  (.tow  would)  i  l*igho»  -  Crxaher  (aggregMa  «*»"(&d)  i  tailioad 

Group  2:  *ppli"tt»  (including  Pot  Umlwr  far  .»)  KFPlying  P^^j^'^JT^^^^J* 
tZa  oc  ioai.  en  utility  Una.  or  «or«g.  tanlta  on  project:  Brjah  Cutter.   (p»er 
ZS.mmmr,,  0»l-r  S^Ux-r,  (U-iy,  p-ar  .ptaader  «d  ^^^-T^^f^' S^T^;^ 
H.II1— I  (7ia«rnliar  (coiciata,  to.*,  etc.).  Cnnciata  po«  ajggj«n.  Onjahar 
nadar:DaKUtion  «rf  -tadOng  chMrr«J  -*«*-]*'  °^a»f"'-2^^  ^, 
Hilll— I  TMlari  a»iite  aid  SanAOMting  Pot  TWrier;  Itandler.  or  ""«"<»  "^ 
MtariaU  of  at  irritating  nature  (including  o«»t  and  U»e) :  Pwiar  ttaol  Janitc«, 
inclulH  but  not  limtal  to:  Cry  Pack  l*ehine,  JacWia— r,  Qupping  (*»»,  Pw'ing 
ttwkara,  Viicator.  Caaa  thai  4-  in  diai^er)  i  Poet  Hole  Digger,  air,  ^  « 
alactric:  Vibrating  Scraad:  nmmn;  Ribbon  Setter,  faaadi  Rip  Rap  W.  ha»d.  Pand 
placed;  Sand  BlMting  ("atji  ataka  Stttar:  Ti«»>el-«K*«»i  Kakani  Oonceate  crawi 

Gr^ il'^Ldn^mm  Bit  Grlndari  CriU  Doctor:  Drill  t^arator.:  Air  Track.:  Ot 
teilla:  tSgon  DriUai  Miier  -  MMited  Drill,  and  other  aimiar  type.:  Concrete 
Sw  Operator:  Ouiita  lljiil— i;  High  Scaler.:  Striker,  and  DriUer.  (cover,  wrk 
in  awinging  nagea,  diair.  or  belt.,  under  extra*  condition,  iiniaial  to  rawal 
drilling,  bleating,  barring-dow  or  .loping  and  gripping) ;  Laaar  Bhb  (^pe 
leyiag);  J*pli«»ble  «tan  avloyae  aaai^ad  to  «»«•.•«  '^l.'i^??  '^T'e.-!!*. 
Mnla  Builder:  Poadaram:  Poaer  Sat  Operator,  (bucking  and  falling) ;  Pu^pcreta 
HiiilaMii   Sa>dblaating  (dry);  Se««  (Pipe  Layer.):  Smbt  Tiateraen:  Trac*  ];^j»'*> 
Anctnr  ttecftinea,  Ballaat  Itegulatcr.,  aolUple  Twper.,  Pt»ar  Jadu;  rvtf^r  C^mxmtari 
Tianal  0»x*  Tv^tni  Nipper.  a«J  Tinberaai:  varator.  «"  aid  lar^r) :  t*t«r 
aiaetar:  Iklder 

Ootv  4:  Laaer  Baa  (ttamal)  -  TOnel  Miner.:  TWnel 

Gmv  St 


LABORERS      (Cont'd) 

AREA     4 

DOE  Banford  Site  in  Benton  and  Franklin  Countiea 

Group  li     Bruah  Hog  Peedart  Carpenter  Tenderi  Concrete  Cre«aan   (to  In- 
cludei   Stripping  of   foraa,   h^d  operating  jack*  on  alip  fora  coo- 
atruction,   application  of  concrete  curing  coapounda,   Ptnpcrate  Machlna, 
Signaling,   handling   the  Hotile  of  Squectecreta  or  aiailar  machlna  -  < 
In.   and  aaallcr)!   Cru.her  Feedert   Deaolition   (to  include:  clean-up, 
burning,    loading,   wrecking  and  aalvaga  of  all  aaterlaDi  Duapaani 
Pence  Erector    (to  Include:  Guard  Rail,   Guide  and  reference  Poat,   Sign 
Poata,  and  Right-of-way  Narkera) i  General  Laboreri  Grout  Machlna  leader 
Tendert   Hipper.)   Riprap  Ham   Scaffold  Erector,  aood  or  ataeli   Scaleaani 
Stake  Juaperi   Structural  Mover    (to  Includei   aeparatlng  foundation, 
preparation,  cribbing,   .horlng,    jacking  and  unloading  of  atructurc.) t 
TailhoaeMn   (water  noixle) )  Tiaber  Bucker  and  Paller    (by  hand)  i  Truck 
Loader >  Hellpoint  Mam  window  Cleaner i  Miner  Claea  "A"  -  Bull  Gang, 
Puap  Crete  Crewman  including  Diatrlbution  Pipe,  Aaaembllng  and  Diaaantla 
and  Hipper 

Group  2:     A.phalt  Rakar>  Aaphalt  Roller,  walklngi  Cea«nt  Piniahar  Ten- 
deri Ceaent  Handler)   Concrete  Saw,   walking)   Deaolition  Torch)   Dope  Pot 
Pireaan,   non-aechanlcal)   Driller  Tender    (when  required  to  aovc  and 
poaltion  aachlne))  Pora  Cleaning  Machine  Peadar)  Stacker)  Pora  Setter, 
paving)  Grade  Checker   uaing  level)   Jackhaawr  Operator)  Motalaaan   (to 
Include:   Squeete  and  Plow-crete  Hoiile) )   Hoixleaan,   water,   air  or  ateaai 
Paveaent  Breaker)   Pipelayer,   corrugated  aetal  culvert)   Plpalayar,  Bulti- 
sectlon)  Pot  Tender)  Powderaan  Tender)  Power  Buggy  Operator)  Power  Tttol 
Operator,   gaa.   electric,   pneuwtio   Rodder  and.Spreadar)  SaDdW.«»t,Tai.l- 
hoaeaan)  Taaper    (to  include:   operation  of  Barco,   Eaae)t  and  alailar  Taa- 
per.,  and  Paveaent  Breaker.))  Trencher,  Shawnee)  Tuggar  Operator)  Vib- 
rator, under  4  Incheai  Magon  Drilla)  Nater  Pipe  Liner)  Mheelbarrow, 
power  driven)  Miner  Claaa  "B*  -  Brakaaan,  Piniahar,  Vibrator  and  Form 
Setter 

Group  3:     Air  Track  Drill)  Bruah  Machlna   (to  Include:  Boritontal  Con- 
struction Joint  Clean-up  Bruah  Machine,   power  propelled))  Caiaaon 
Morker,   free  air.  Chain  Saw  Operator  and  Paller)  Concrete  Stack   (to 
Include:   Laborera  when  40   ft.   high))  Gunnlte   (to  include:   operation 
of  aachlne  and  noiile) )   High  Scaler)   Hod  Carrlan   Laaer  Beaa  Operator 
(to  include:   Grade  Checkera  and  Elevation  control) )  Monitor  Operator 
(track  or  alailar  aountlng) )   Mortar  Mliar)  Hoiilaaan   (to  Include:  Jet 
Blaatlng  Hoiilaaan,  over  1,200  Iba. ,  Jet  Blaat  Machine,  power  propelled. 
Sandblaat  Moide) )   Pipelayer    (to  include:  working  Topaan,  Caulker,  Collar- 
'    Ban.  Jointer,  Nortaraan,  Rigger,  Jackar,  Shorer.  Valve  or  meter  Inatallar)» 
Plpewrappar)  vibrator,   4   inchea  and  oven  Miner  Claea  'C*  -  Miner  and 
Noiilaman  for  concrete  and  Laaer  Beam  Operator  In  Tunnela 

Group  4:     Drilla  with  dual  maata:  Miner  Claaa  "D'  -  Ralae  and  Shaft 

Miner  and  Laaer  Beaa  Operator  on  Balsea  and  Shafts 
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Group  S:  Powderman 
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PORK  BQUIPNINT  OPSMTOM 

(AKU   1) 

JU.1  CountUs  and  portion*  of  Countit*  last  of  th*  ^20th  Natidian 

(Bxcapt  DO!  aanfotd  Slta  ia  Banton  and  Franklin  Countiaa) 

Group  It  Bit  Grtndari  Bolt  Thraadinq  Naehinai  Coapraaaor,  undar  2,000 
cu.  ft.  par  ainuta,  gaa,  dlaaal  or  alaetrle  powari  Cruahar  Paadar 

(■achanical) I  Oackhand;  Drillar'a  Tandari  Plraaan  and  Baatar  Tandart 
Grada  Chackart  Tandar  (Machanle,  B.O.)i  Oilar,  Oilar  and  Cabla  Tandar, 
Mucking  Naehinai  Piaipaan)  Rollara,  all  typaa  on  aubqrada  (fara  typa, 
Casa,  John  Daara  and  aiailar  -  or  Coapaetinq  or  Vibrator)  aseapt  whan 
pullad  by  Dotar  vith  oparabla  bladai  Staaa  Claanari  Valdinq  Naehinai 
Hydro-saadar 

eroup  2i  A-Praaa  Truck  (alngla-drua) i  Aaalatant  Rafrigaratlon  Plant 
(undar  1,000  tona) i  Aaaistant  Plant  Oparatori  Piraaan  or  Pugaisar 
(asphalt))  Bagley  or  Stationary  Scrapari  Bait  Flnlahing  Naehinai 
Blower  Oparator  (caaant) t  Caaant  Boqi  Coapraaaor  (2,000  eu.  ft.  or  ovar, 
2  or  aora,  qaa,  dlaaal  or  alaetrle  powar)i  Concrata  Saw  aultipla  eut) i 
Dlatrlbutor  Lavaraam  Blavator  hoisting  aatarlalat  Dopa  Pota  (powar 
agitatad) I  Pork  lift  or  Uiabar  Stackari  Bydralift  and  aiailari  Gin 
Trucks  (Pipalina)i  Hoist,  alngla  druaii  Loadar  (Buckar,  Elavator  and 
Convayors) I  Longitudinal  Floati  Nlxar  (portable  -  eonerata) i  Pavaaant 
Braakari  Hydra  Haaaar  and  alallari  Powar  Brooai  Spray  Curing  Nachlna 
(ooncrata) t  Spreader  Boa  (aalf-propallad) i  Straddle  Buggy  (Boa*  and 
aiallar  on  conatruction  job  aite) i  Tractor  (fara  typa  B/T  with  attach- 
aanta  except  Backhoa) t  Tuggar  Oparatori  Ditch  Niteh  or  aiallar 

Group  3t  A-Praaa  Truck  (2  or  aore  druna) i  Kaalstant  Kef rlgeration 
Plant  and  Chiller  Operator  (over  1,000  tons) i  Backfillara  (Cleveland 
and  aiallar) I  Bal^crete  Conveyora  with  powar  pack  or  aiailari  Bait 
Loadar  (local  or  aiallar) i  Batch  Plant  and  Net  Nli  Operator,  alngla 
unit  (concrete) I  Bending  Naehinai  Boring  Nachlna  (earth) i  Boring  Na- 
chlna (rock  undar  S*  bit)  (Quarry  Nastar,  Joy  or  aiallar) i  Buap  Cut- 
tar  (Nayne,  Saginaw  or  aiallar) i  Canal  Lining  Nachlna  (coacrata) i 
Chipper  (without  crane) i  Cleaning  and  Doping  Nachlna  (Pipeline) i  Bla- 
vating  Belt-type  Loader  (Buclld,  Barber  Green  or  aiallar) i  Blavating 
Grader-type  Loader  (Duaor,  Adaaa  or  aiallar) i  (Janarator  Plant  tagi- 
neera  (dieaal,  electric) i  Cunlte  Coabination  Niaar  and  Ccapraaaori 
.  Nlxaraobllei  Nucking  Nachinaai  Soil  Stabilisar  (P  »  H  or  aiallar) i 
'  Spreader  Naehinai  Puapi  Tractor  to  D-*  or  equivalent  and  Tiaaeavatoct 
Tranavaraa  Plniab  Nachlna,  Turnhead  Oparator 

Group  4 1  Blade  Operator  (Notor  Patrol  and  attacbaanta) i  Coacrata  Puap 
(Squeeie-creta,  Plow-crete,  Puap-crete,  Nhitaaa  and  aiallar) i  Dcllla 
(Churn,  Core,  Calyx,  or  Diaaond) i  Bquipaant  Sarvioaaan,  Oreaaar  and 
Ollari  Bolat  (2  or  aora  druaa  or  Tower  Boiat) i  Loadera  Overhead  and 
Pront-end,  under  4  yda.  B/T) I  Pave  or  Curb  Bxtrudars  (aaphalt  or  eon- 
crate)!  Refrigeration  Plant  Bnglneera  (under  1,000  tona) i  Rubbar-tirad 
Skidders  (R/T  with  or  without  attachaanta)  i  Surface  Baatar  «d  Planar 
metdi»s   Tnndiing  Mchinaa  (tndsr  7  ft.  depth  capacity)  i  Tiznhsad  (with  m- 
acraning)  i   \/teaas  Drill  (Mawaa  rimilatlnn  Drill,  iBdar  S*  bit) 


PONKR  ■OOIPMENT  OPBRATORS 
AREA  1   (Cont'd) 


Group  Si  Backhoa  (under  1  yard) i  Crane  (2S  tona  and  undar) i  Derrick 
and  Stiff lag*  (under  (S  tona) i  Drilling  Bquipaant  (8*  bit  and  ovar) 
(Robblna,  Reveraa  Circulation  and  aiallar)!  Hoe  Raai  Piledrlvlng 
Kngineerai  Paving  (dual  drua) i  Refrigeration  Plant  Engineer  (1,000 
tona  and  ovar)i  Signalaan  (Nhlrlaya,  Highline,  Baanarhaada  or  aiallar) 


Group  <t  Aaphalt  Plant  Oparatori  Autoaatic  Subgrader  (Ditebaa  and 
Triaaara  (Autograde,  ABC,  R.A.  Ranaan  and  aiallar  on  grade  wire) i 
Backhoaa  (1  yard  to  3  yarda) i  Batch  Plant  (over  4  unite) i  Batch  and 
Nat  kix  Oparator  (aultipla  units,  2  and  including  4)i  Blade  (flniah 
and  Bluatop)  (Autoaatic,  CMI,  ABC,  and  aiallar  when  uaed  aa  autoaatic)} 
Boat  Oparatori  Booa  Cata  (alda)i  Cableway  Controller  (Dlapatcher) » 
Claaahall  Operator  (under  3  yds.)i  Concrete  Slip  Pora  Paveri  Cranea 
(over  25  tona  Including  45  tona) i  Cruahar,  Gritxle  and  Screening 
Plant  Oparatori  Draglinaa  (under  3  yarda) i  Drill  Doctori  H.D.  Nechanlci 
I.D.  Nelderi  Loader  Operator  (Pront-end  and  Overhead,  4  yards  including 
•  yarda) I  Nultiple  Doser  Onita  with  alngla  bladei  Quad-track  or  aiallar 
equipaenti  Holleraan  (finiahing  paveaent) i  Rubber-tired  Scrapara  (one 
aotor  with  one  acraper,  under  40  yarda) i  Rubber-tired  Scrapara,  Hulti- 
engina  powar  with  one  Scraper  (Euclid,  T8  24  and  aiallar) i  Rubber-tired 
Scrapara,  one  aotor  with  one  acraper  (40  yards  and  over) i  Rubber-tired 
Scraper,  aultipla  anginaa  with  two  acraperai  Scraper  Oparatori  Shovela 
(undar  3  yarda)  i  Ttactcra  (D-C  and  equivalent  aid  ovar)  i  ^nnching  Nachinea  (7  feet 
dipth  aid  over ,  and  acraed  operator 

Group  7i  Backhoa  (3  yard*  and  ovar)i  Cableway  Oparatorai  Claaahall 
Oparator  (3  yarda  and  ovar)i  Cranea  (ovar  45  tona  to  85  tona) i  Der- 
rick* and  Stlfflaga  (65  tona  and  over)i  Draglinaa  (3  yarda  and  over) i 
Elevating  Belt  (Bolland  typa) i  Loader  360  degreea  revolving  loehrlng 
Scoopor  or  aiailari  Loadera  (Overhead  and  Pront-end,  over  8  yarda  to 
10  yard*) I  Rubber-tired  Scrapara  (aultipla  engine  with  three  or  aore 
Scrapara)!  Shovel*  (3  yarda  and  over) i  Mhlrleya  and  Baaaarhaada,  all 

Group  It  Crane*  (85  ton*  and  ovar,  and  all  cllabing,  rail  and  tower) i 
Loadara  (Ovarbaad  and  Pront-and,  10  yarda  and  ovar) i  Haliooptar  Pilot 

AREA  2 

All  Countiaa  and  portiona  of  Countiaa  Heat  of  the  120tb  Neridiaa 

(Except  tboaa  anuaeratad  in  Area  3) 

Oreup  It  CraiM*,  100  ton*  and  ever  or  200*  of  booa  Including  jib  and 
oaari  Loadera,  8  yda.  and  oven  Shovela  and  attachaanta,  6  yda.  and  over 

Group  2i  Cablawayai  Cranea,  over  45  tona  up  to  100  tona  or  over  150'  in- 
cluding jibi  Rollagoni  Tower  Cranei  Bellcopter,  Ninchi  Reaote  Control 
Oparatori  Loader,  Overhead,  6  yda.  up  to  8  yda.i  Shovela,  Backhoa*, 
ovar  3  yda.  to  6  yda. i  Slipfora  Pavarai  Scrapara,  aalf-propalladi  45 
yda.  and  ovari  Quad  9,  BD  41,  D-10 
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Croup  Si  Concr.t.  Batch  Plant  Opatatoci  Biap  C'**" ."anaa,  20  ton. 
thrSoqh  4S  tona,  Hydralifta,  Chlppati  Cruahara,  Oartlcki  0'i"i"2l«T 
ehlSI?  Plnlahln,  Michlna,  U>.d.ra.  Ov.rh.ad.  J?^'  »  'fir^^i"' 
Nliara.  Jkaphalt  Plant,  Hotot  Patrol  Gradaca,  flniahing,  Pi«p  TrucR 

Scr^  nan,  Sho»ala.  Backhoaa  3  yda.  and  undari  Subqtadac,  l^l-"'' 
T^ictota.  Backhoaa.  ov.r  60  HP,  Sctapata,  8alf-ptop.ll.d.  undat  45  yda. 

Group  4i  BrooM,  Doaara.  D-»  and  und.r,  Paydoiare,  *-f"^,"*"»» 
CraSaa  up  to  20  tona,  Conv.yora,  Hoiata.  Air  Tuflflar,  to^"'  •iJT^ 
»l"no  t?p.T  Pork  Llfta,  Motor  Patrol  Oradar.  non-f Inlahlng,  Mucking, 
SUh?2.,  Kicrat.  Pu.pa,  Bollar.  Plant  Ni<  or  Multi-lift  "•tj'ijl*" 
siwa  Conctata,  Scrapita,  Carryall,  Spraadara.  Blaw  Knoa,  Tranchlng 
Slcllln.r  B^ut^t  larvic.  Engin.ar,  Ollar  Drlvar  on  Truck  Crana. 
ovar  45  tona.  Tractor,  Backhoa.  60  HP  and  undar 

Group  5.  Oilar  Orivar  on  Truck  Cranaa,  45  tona  "f  ""<>•''  2}i."!:-„, . 
t??butor..  blo-ar,  M.l.t.nt  Enginaar  <«°'-'ly^" -fi'^'Si^JJ'*"" 
PavaMnt  Braakar,  Poathola  Digg.r,  •achanical,  f?^'  "*"*'  "^^.„„ 
Sactora.  P.ra.11  typa,  Coi^)ra.aor,  Puapa.  -atar,  Boilara.  othar  than 
plwit  aisi 

Group  <>  Grad.ch.ck.r  and  StakMMii 

ARBA  1 

Clark.  Cewliti,  Illckitat.  SkaMnia.  and  Wahkiakua  Countlae, 

and  th.  8outh.rn  portion  of  Pacific  County 

Group  It  Ollar.  including  Plant.  Crana.  Cruahar.  Guardrail  •<»" 'PT"** „ , 
SSd  Tranchlng  Machina,  Aa.iat.nt  Conv.yor  0P«""" /'"•"«  '••^"••"» 
Backhand,  Balf-propallad  Scaffolding  Oparator,  Guacdtall  Punch  Ollar, 
?Sp  oSaiaWr.  indSr  4-,  Br.ka-an,  S-ltchaan,  Parta  Man  (tool  rooa) 

Group  2,  Blad.  Oparator.  pullad  typa,  Truck  Cran.  OU.f  -  «'i»«''  f* 
ten  MMOlty  or  b».r,  Crana  PlraMn  (all  wjulpaant  aic»pt  «^»i»«J» 
Wr;2r?ruJk  Oparatir.  alngla  drua,  Tuggat  or  Coffin  typa  »oUt  Opa- 
rator, Drlllar  Tandar,  Augar,  Ollar,  Boataan,  Pork  J;''*  °'  V«^'  „.„ 
Stackar  Oparator  (on  job  alta) ,  Ollar.  coablnatlon  Ouardrall  Machlnaj, 
T.»or.ryHaatlng  Plait  Oparat6r,  Orada  Ollar.  raqulrad  »»  ^J^J  «"*•» 
"TS  Chlckar,  tIt   Pot  Plraaan,  Tar  Pot  Plraun  (PO-.r  Jfllt.tjd) ,  l.D. 
Rapalraan  Tandat,  Hallcoptar  Badloaan  (ground) i  Bollar  Oparator. 
grading  of  baaa  cock  (not  aaphalt) 

Group  3:  Aaphalt  Plant  Plraaan,  Pugalll  Operator  (any  W)  I  Truck 
io^tid  Aaphalt  Spraadar.  -Ith  Scraad,  Coapraaijor  0P«""'  <*jy,»^» ' 
undar  1,250  cu.  ft.  total  capacity,  Convayor  ?>«"t°"."'"'  "°*  ?P^ 
^r  (C.T.bT.  Dry  Batch,  ate),  Caaant  Hog,  Concrata  Sa«,  Concrata 

Curlno  Michlni  (riding  typa),  Mira  Nat  or  Brooaing  Machlna,  Boaa  

SrJur^^tor  ^  Job'Siti) ,  Buckat  "•'•"^i^f*''  if'^lLiir":. 
^  al.llir  typaa.  Hydraulic  Pip.  '"••», ^^  ^H^  T^loiJ^'BKTii;. 
aiui  m,ari  Rvdroatatlc  Puaoi  MotoraaH,  Ballaat  Jack  Taapar,  .aii  ""yi 

;2t::r;tcrf  ?iij5i$  siJ^ina.  a^chamci  ••"-p'^r'irtf-St^Tiics 

SMdar  Machln..   atra..  pulp  or  .Md,  •'«^?P?'"21:h?!i  SifKot 
(M  Job  .it.)!  Air  nitration  tquipaant,  Maiding  Machlna  Oparator 


PONER  BOOIPNEHT  OPERATORS 
ARBA  3      (Cont'd) 


(Cont'd) 


Group  4t  Scraad  Oparator,  Coapactor.  Including  Vibratory,  Coapraaaor 
(any  poitar)  ovar  1.250  cu.  ft.  total  capacity,  Coablnatlon  Mlxar  and 
Coapraaaor.  Gunnlta  Nork,  Concrata  Nlzar  Oparator.  alngla  drua.  undar 
flva  bag  capacity,  Hallcoptar  Bolat  Oparator,  Floating  Bqulpaant  Plra- 
aan, Lull  Bl-llft  Oparator  or  alallar  typa.  Pork  Lift,  ovar  5  ton, 
Sarlvc.  Oilar  (Graaaar),  Hydra  Haaaar  or  alallar  typaa,  Pavaaant 
Braakar,  Puap  Oparator,  aora  than  5  (any  alsa) ,  Rollar  Oparator, 
Oiling,  C.T.B. 

Croup  St  Bxtrualon  Machlna,  Wagnar  Pactor  or  alallar  typa  (without 
blada) ,  Concrata  Batch  Plant  Quality  Control  Oparator,  Powar  Juabo. 
Batting  Slip  Poraa,  ate.  In  tunnala.  Slip  Pora  Puapa,  Powar  drlvan 
Hydraulic  Lifting  Davlca  for  concrata  foraa,  Holat,  alngla  drua,  Ela- 
vator  Operator,  Pulva-alsar  or  alallar  typaa.  Chip  Spreading  Machlna 

.Oparator,  Llaa  Spreading  (on  Job  alta),  Swaapar  (Nayna  type)  Self- 
propelled  (on  job  alte),  Tractor,  rubbar-tlred  50  H.P.  Plywheel  and 
under.  Trenching  Machine,  aailaua  digging  capacity  3  ft.  depth 

Group  6t  Aaphalt  Burner  and  Recond it loner,  Pavaaant  Grinder  and/or 
Grooving  Machine  (riding  type),  Caat-ln-place  Pipe  Laying  Machine, 
Naglnnla  Internal  Pull  Slab  Vibrator,  Concrete  Plnlahlng  Machlna. 
Clary.  Johnaon,  Bldwall.  Burgeaa  Bridge  Deck  or  alallar  type,  Curb 
Machine.  Mechanical  Bera.  Curb  and/or  Curb  and  Gutter,  Concrete 
Joint  Machine,  Concrete  Planar,  Concrete  Paving  Machine,  Concrete 
Spreader,  Loadera,  rubber-tired  type.  2H  cu.  yda.  and  undari  Rock 
•praadara.  aelf-propalled 

Group  7i  Roller  (any  aaphalt  alx) ,  Beltcrete,  Piaipcrete  Operator  (any 
type) I  Pull.r-Ienyon  and  slailar,  Concrete  Puap,  Grouting  Machine, 
Concrete  Miaer.  alngla  drua,  five  bag  capacity  and  over,  Tower  Mobile 
Operator,  A-Praaa  Truck,  double  drua,  Booa  Truck,  Churn  Drill  and 
Berth  Boring  Machlna,  Hydraulic  Backhoa.  wheel  type  3/1  cu.  yd.,  ma 
under  with  or  without  Front  End  attachaenta  2H  cu.  yda.  and  under 
(Pord.  John  Deere,  Caaa  type),  Elevating  (trader.  Tractor  towed  r.- 
qulrlng  Op.rator  or  Grader,  Pot  Raaaar 

Group  St  DieMl-elMtrle  Bngln..r,  Plant,  Cruah.r,  a.n.rator.  Ploatlngi 
Batch  Plant  and/or  wet  ala.  one  and  two  dria,  Generator  Operator,  Belt 
,  loader,  Kolaan  and  lo  Cal  typaa,  Aaphalt  Paver  Operator 

Group  9t  Bulldotar,  Drill  Cat  Operator,  Slde-booa  Cat,  Coapactor,  with 
blada.  Concrete  Cooling  Machine,  Chicago  Booa  and  alallar  typaa.  Lift 
Slab  Machine,  Booa  type  lifting  device,  5  ton  capacity  or  leaa,  Cherry 
Picker  or  alallar  type  Crane-holat,  5  ton  capacity  or  leaa,  Grliiley 
Cruahar,  Cruah.r  Plant,  Drill  Doctor,  Boring  Machine,  Guardrail  Punch 
and  Augar  (all  typaa),  Surface  Heater  and  Planer,  Hydraulic  Backhoa, 
track  type  3/S  cu.  yda.,  Loader,  Front  End  and  OverhMd,  2H   ou.  yda. 
and  under  4  cu.  yda.,  Haaaar  Operator,  Pipe  Cleaning,  Doping,  Banding 
wtd  Wrapping  Naohlnea,  Bolt-threading  Machine,  Drill  Doctor  (bit 
grinder),  H.D.  Mechanic  Machine  Tool  Operator,  Stationary  Drag  Scraper, 
Tractor,  rubbar-tlred  over  50  H.P.  PlywhMl,  Tractor  with  booa  attaeh- 
■ent,  Trench  Machlna,  aaslaua  digging  capacity  ovar  3  ft.  depth,  Aaphalt 
riant  Operator 
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poma  BoaiPNcm  opsRATORa 

AKKA  3   (Cont'd) 


(Cont'd) 


OtouD  lOi  Bulldoiar,  twin  anqin*  (TC  IJ  and  alailsr)  i  C«bU  Mo«  (any 
typ*)!  Coaeactor,  milti-anqlnai  Jack  Oparatot,  tl«»atlng  Bargaai  Barga 
Operator,  aalf-unloadingi  Rubbar-tirad  Doiara  and  Puahata  (Michigan, 
St,  lough  typa)i  Orlllar  -  Patcuaalon,  Olaaond,  Cora,  Cabla,  Rotary 
and  aiallar  typa 

Oroup  111  KUar  Nobllat  Concrata  Braakan  Crana  Oparator,  2S  tona  and 
undkri  Co*)lnatlon  Guardrail  Kachlnaa,  I. a..  Punch,  Augar,  atc.i  Shovali 
Oragllnai  Claashall,  Boa,  ate,  undar  1  cu  .yd.i  Grada-alla,  nndar  1 
eu.  yd. I  Mucking  Machina  (tunnal) 

Group  12i  Blada  Oparatotj  Batch  Plant  and/or  Wat  Nil,  3  unlta  or  aorai 
Ralnforcad  Tank  Banding  lUchlna  (K-17  or  aiallar) i  Boiat,  two  or  aora 
drias;  Blavatlng  Loadar,  Athay  and  alallari  Piladrl»ar  (not  crana  typa) i 
Rubbar-tlrad  Bcrapar,  alngla  and  twin  angina;  Singla  Scrapar,  with 
Puah-pull  attachiwnta,  ealf-loaden  Paddla  Whaal,  augar  typai  Blada 
Bountad  Spraadara  Olrlch  and  alailar  typaai  Shlald  Oparator 

Sroup  I3t  Blada  Oparator,  finish)  Blada,  axtarnally  controllad  by 
alaetronlc,  aachanlcal  hydraulic  aaanst  Blada,  aultl-anglnai  Concrata 
Paving  Boad  Mlxart  Oarrlck,  undar  100  tonsi  Boiat,  Stiff  Lag,  Guy 
Darrick  or  aiallar,  50  tona  and  owarj  Cablaway  Oparator  25  ton  and 
owari  Crana,  owr  25  ton  and  Including  40  tonai  Piladrlvar  Oparatori 
Floating  Claaahall,  ate,  undar  3  cu.  yda.i  Floating  Crana  (Darrlok 
Baraa).  laaa  than  30  ton.  Blavatlng  Gradar,  oparatad  by  tractor  opa- 
ratec.  Siarra,  Buclld,  or  aiailan  Back  rilling  Machlnat  Sboval,  etc. 
1  eu.  yd.  and  laaa  than  3  cu.  yda.i  Grada-all.  I  ou.  yd.  and  ovari 
•cid9«  Crana  Oparator 


•rooB  141  Towar  Crana  Oparatori  Rubbar-tlrad  Berapar,  with 
Scrapara,  aalf-loadlng,  Paddla  Nhaal,  augar  typa,  finish  and/or  2 
oc  aora  iiaita 

Oreop  X5i  Bock  Bound  Oparatori  I«a4«r,  4  cu.  yds.,  but  lass 
than  •  eu.  yda. 

Croup  l«i  Autogradar  or  -Triaaar'i  Tandaa  Bulldotar,  Quad-nine  and 
siailarr  Autoaatic  Concrete  Slip  Pore  Pa»ari  Concrata  Canal  Llnai 
Cablevey,  25  too  and  oven  Crana,  over  40  ton  and  including  100  tont 
Mbirley,  BO  ton  and  under i  Ploatlng  Claashell,  etc.,  3  cu.  yo*-  "^ 
oven  Ploatlng  Crane  (Derrick  Barge)  30  ton  but  laaa  than  iO  toni 
Loader,  (  cu.  yda.,  but  laaa  than  12  cu.  yda.i  Rubber-tired  Scraper, 
with  Tandea  Scrapara,  aulti-anginei  Shovel,  etc.,  3  cu.  yda.  but 
leaa  than  5  cu.  yda.i  Wheel  Bzcavator,  under  750  cu  yda.  par  hour 

Group  17i  Crane  over  100  ton  and  including  200  ton;  Nhlrley,  over 
ID  ton  and  including  150  toni  Floating  Crane  (Derrick  *«r9a)^0 
ton,  but  leaa  than  150  torn  Loader,  12  cu.  yda.  and  oven  Sbovai, 
ate.,  5  cu.  yda.  and  oven  Canal  Triaaar 


POWBX  BQaiPHENT  OPERATORS   (Cont'd) 
ARBA  3   (Cont'd) 

Group  111  Crane,  over  200  toni  Nhirlay,  150  ton  and  oven  Floating 
Crane,  150  ton  but  leaa  than  250  toni  Wheel  Excavator,  over  750  cu. 
yda.  per  bouri  Band  Nagona,  in  connection  with  Wheel  Excavator 

Group  Hi  Belicopter,  when  uaad  in  erecting  worki  Floating  Craae, 
250  ton  and  oven  BeM>te  contolled  earth  aovlng  equipaenti  Under- 
water equipaent,  reaote  or  otherwlae 


DREDGING 
AREA  I  -  All  Countiea  and  portiona  of  Counties  Beat  of  the  120th 

Meridian  ,  ^  ,,«..v 

ARBA  2  -  All  Countiea  and  portiona  of  Countiea  Weat  of  the  120th 

Meridian  (except  thoae  enuaerated  in  Area  3)  and  the 

Northern  part  of  Pacific  County 

Group  li  Aaaiatant  Nate  (Deckhand) 
Group  2>  Oiler 

Group  3t  Aaaiatant  Bngineer  (Bleetrie.  Dteael.  Steaa  of  Beeater 

Puap) I  Natea  and  Boataan 

Group  4 1  Craneaan,  Bngineer  Welder 
«reup  St  Leveraan,  Bydraulie 

ARBA  3-  DREDGING 

CUrk,  Cewlitt,  and  Klickitat  Countleai  Pacifie  County  (aoiatbetn 

portion) I  Skaaania  and  Nahkiakua  Counties 

Group  It  Leveraan,  Bydraulie 

Oroup  2-At  Leveraan,  Dipper 

Oroup  2i  Aaaiatant  Engineer  (including  Watch  Engineer,  Mechanic, 
and  Nachiniat)  and  Hate 

Group  3t  Tenderaan  (Boataan,  attending  Dredging  Plankti  PltSMn 
Sroup  4i  Asaiatant  Nate  (Deckhand) i  Oiler 
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P«9«  21 

(Cont'd) 


raCItlOM  HO.     WA84-J0M 


r«9«  99 


POim  BOOIPNBNT  OPBRATORS 
AKBA  4 
DO!  Hanford  Sit*  in  Mnton  and  Pranklln  Countia* 

aroop  1<  Bit  6rind«r«t  Bolt  Thraading  Machinal  Coapraaaort  (undar 
2,000  CPU,  qaa,  diaaal  or  alactric  powar) i  Cruahar  Paadar  (aachanical) i 
Dack  Band;  Drillar  Tandari  Piraaan  and  Baatar  Tandari  Grada  Chackari 
Nachanlc  or  N«ld«r,  R.D.i  Bydro-aaadar,  Nulchar,  aoiilaaani  Oilar> 
Oilar  and  Cable  Tandar,  Nuckinq  Nachinai  Puapaant  Rollara,  all  typaa 
on  aubqrada  (fara  typa,  Caaa.  John  Daara  and  alailar,  or  Caapaetln« 
Vibrator) ,  axcapt  when  pullad  by  Ooaar  with  oparabla  bladat  Staaa 
Claanari  Maiding  Nachina 

Croup  2i  A-Praaa  Truck  (aingla  drua) i  Asaiatant  Mafrigaration  Plant 
(undar  1,000  ton) i  Aasistant  Plant  Oparator,  Piraaan  or  Pugalxar 
(aaphalt))  Baglay  or  Stationary  Scrapari  Bait  Piniahing  Machinal 
Blowar  Oparator  (caaant)  i  Caaant  Hogi  Coaipraaaor  (2,000  CPM  or 
ovar,  2  or  aora,  gaa,  diaaal  or  alactric  powar) i  Concrata  Saw  (aul- 
tipla  cut) I  Diatributor  Lavaraani  Ditch  Nitch  or  aiailari  Blavatot, 
hoiating  aatarialst  Dopa  Pots  (powar  agitatad) i  Pork  Lift  or  Luabar 
Stackar,  Bydra-lift  and  aiailari  Gin  Trucka  (pipalina) i  Boiat,  aingla 
druai  toadara  (buckat,  alavatora  and  convayora) i  Longitudinal  Ploati 
Nixar  (portabla  -  concrata) i  Pavaaant  Braakar,  Bydra-haaaar  and  ai- 
ailari Powar  Brooai  Spray  Curing  Machina  (concrata) i  Spraadar  Box 
(aalf-propallad) i  Straddla  Buggy  (Roaa  and  aiailar  on  conatruction 
job  only)  i  Tractor  (Para  typa  R/T  with  attachaanta,  aicapt  Backhoa) i 
Tuggar  Oparator 

•roop  3t  A-Praaa  Truck  (2  or  aora  druiM) i  Aaaiatant  Magrigaratien 
Plant  and  Chillar  Oparator  (ovar  1000  ton) i  Backfillara  (Cla*aland 
and  aiailar)!  Batch  Plant  and  Hat  Nix  Oparator,  aingla  unit  (con- 
crata)! Balt-crata  Convayora  with  powar  pack  or  aiailari  Bait  toadar 
(Kocal  or  aiailar)!  Band  Machinai  Bob  Cati  Boring  Machina  (aarth)i 
Boring  Machina  (rock  undar  •*  bit)  (Quarry  Maatar,  Joy  or  aiailar)! 
Buap  Cuttar  (Mayna,  Baginau  or  aiailar)*  Canal  Lining  Machina  (con- 
crata)! Claaning  and  Doping  Machina  (pipalina) i  Dack  Bnginaari  Bla- 
vating  Balt-typa  Loadar  (Buclid,  Barbar  Ccaan  and  aiailar)!  Blavating 
Cradar-typa  Loadar  (Dtanr,  Ada^  or  aiailar)!  Ganarator  Plant  Bngi- 
naara  (diaaal,  alactric)!  Gunita  Coabination  Nixar  and  Coapraaaort 
Mixaraobilai  Poathola  Augar  or  Punchi  Puap  (Grout  or  Jat)i  Soil 
Stabiliiar  (P  »  B  or  aiailar)!  Spraadar  Machinai  Tractor  (to  D-<  or 
aquivalant)  and  Traxacavatori  Ttavaraa  Piniah  Machinai  Turnhaad 
Oparator 

Croup  4t  Blada  Oparator  (Motor  Patrol  and  attachaanta)!  Concrata 
Puapa  (Squaaxa-crata,  Plow-crata,  Puap-crata,  NhitiMn  and  aiailar) i 
Curb  Bxtrudar  (aaphalt  or  concrata)!  Drilla  (Churn,  Cora,  Calyx,  ec 
Diaaond) i  Bqulpaant  Sarvicaaan,  Graaaar  and  Oilari  Boiat  (2  or  aora 
druaa  or  Towar  Boiat) i  Loadara  (Ovarhaad  and  Pront-and,  undar  4  yda. 
R/T) I  Rafcigaration  Plant  Bnginaartf  (undar  1000  ton) i  Rubbar-tira 
Skiddara  (R/T  with  or  without  attachaanta)!  Scraad  Opacatori  Surfaea 
Baatar  and  Planar  Machinai  Tranching  Hachinaa  (undar  7  ft.  daptb 
capacity) I  Turnhaad  (with  ra-acraaning) i  Vaeuua  Ocill  (Ravaraa 
Circulatioa  Drill  undar  I*  bit) 


POMDt  IQUIPMBIT  OPBRATORS 
ARSA  4   (Cont'd) 


(Cont'd) 


Group  5i  Drilling  Bqulpaant  (S*  bit  and  ovar)  (Robbina,  Ravaraa 
Circulation  and  aiailar)!  Boa  Raai  Paving  (dual  drua) i  Rafriga- 
ration  Plant  Bnginaar  (1000  tona  and  ovar) i  Signalaan  (Nhirlaya, 
Righlina,  Baaaarhaada  or  aiailar) 


Group  6>  Autoaatic  Subgradar  (Ditehaa  and  Trlaaara) (Autograda,  ABC, 
R.A.  Banaan  and  aiailar  on  grada  wira) i  Backhoa  (undar  1  yd.)>  Batch 
Plant  (ovar  4  unita) t  Batch  and  Nat  Nix  Oparator  (aultipla  unita,  2 
and  including  4) i  Boat  Oparatori  Cablaway  Controllar  (Oiapatchar) i 
Cranaa  (2S  tona  and  undar) i  Darricka  and  Stifflaga  (undar  6S  tona) i 
Drill  Ooctori  Nultipla  Doiar  (hiita  with  aingla  bladai  Paving  Machina 
(aaphalt  and  concratft) t  Plladriving  Bnglnaarai  Quad-track  or  aiailar 
aquipaanti  Rollaraaa  (finiahing  pavaaant) i  Tranching  Machinaa  (7  ft. 
dapth  and  ovar) 

Group  7i  Aaphalt  Plant  Oparator  (Backhoas  (1  yd.  to  3  yda.)i  Blada 
(finiab  and  Bluatop)  Autoaatic,  CMI,  ABC  and  aiailar  whan  uaad  aa 
•utoaatici  Booa  Cata  (sida) i  Cablaway  Oparatorai  Claaahall  Oparatora 
(undar  3  yda.)i  Concrata  Slip  Pora  Pavari  Cranaa  (ovar  25  tona,  in- 
cluding 4S  tona) I  Cruahar,  Gritila  and  Scraaning  Plant  Oparatori 
Draglinaa  (undar  3  yda.)i  Blavating  Bait  (Bolland  typa) i  B.D.  Machanici 
B.D.  Naldari  Loadar  Oparator  (Pront-and  and  Ovarhaad,  4  yarda,  in- 
cluding •  yarda) i  Mucking  Machinai  Quad-track  or  aiailar  aquipaanti 
Rubbar-tirad  Scraparai  Shovala  (undar  3  yda.)i  Tractora  (0-6  and 
aquivalant  and  ovar) 

Group  Si  Backhoaa  (3  yda.  and  ovar)i  Cranaa  (ovar  45  tona,  to  15 
tona) I  Cranaa  (85  tona  and  ovar,  all  cliabing,  raila  and  towar) i 
Claaahall  Oparator  (3  yda.  and  ovar)i  Darricka  and  Stifflaga  (65 
tona  and  ovar)!  Draglinaa  (3  yda.  and  ovar) i  Loadar  (360  dagraaa 
ravolving  Koahring  Scoopar  or  aiailar)!  Loadara  (Ovarhaad  and 
Pront-and,  ovar  •  yda.)i  Balieoptar  Piloti  Sbovala  (3  yda.  and  ovar) i 
Nhirlaya  and  Baaaarhaada,  all 

Sroup  9i  Tranai-lift 


TRUCK  DRIVERS  (AREA  1) 

All  Countlaa  and  portlona  of  Couatlaa  Eaat  of  tha  120th  Maridlan 
(Exeapt  DOB  Hanford  Sita  in  Banton  and  Franklin  Countlaa) 

Group  It  Bacort  Drlvar  or  Pilot  Car,  pickup  hauling  anployaaa  or 
aatarial 

Group  2t  Plat  Bad  Truck,  aingla  raar  axlai  Fork  Lift,  3,000  Iba. 
and  undari  Tandar  and  Swaapari  Lavarparaon  loading  Trucka  at 
Bunkarai  Pick-up  hauling  aatarial;  Saadar  and  Mulchari  Stationary 
Pual  Oparatori  Taaa  Drivari  Tractor  (aaall  rubbar  tirad  pulling 
trailar  or  aiailar  oquipaant) i  Nat^r  Tank  Truck,  1,800  gallona 

•roup  3 I  Bua  Orivar  or  Eaployaahaul  Drivart  Flat  Bad  Truck,  dual 
raar  axlai  Powar  Boat  hauling  anployaaa  or  aatarial) i  Tiraparaon 
Mo.  1 
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TXUCR  DRIVSSS   (Cont'd) 
1   (Cont'd) 


wow  "  Bugqy  Mobila  and  alallan  Bulk  Ca»ant  Tankar»  Oil  Tank 
OrWat,  Po-ar  oparatad  Swaapat,  Straddla  Carrlat  (Roaa  Hyatat  and 
alBilaDi  Tranalt  Mixara  and  Trucka  hauling  conctata  (3  yatde  and 
undar)!  TTucka.  alda.  and,  and  bottoa  dum>  (undat  (  yarda) i  watat 
Tank  Truck,  1,801  -  4,000  gallona 


nt  Spraadart 


Claanac  and  Naahaii  Plaharty  Spraadar 


Group  6:  Sarvlca  Graaaari  Tiraparaon  No.  2i  Truck,  •"•'  •'«''  "Cf^ 
bottoai  IKmp   (ovar  t  yda.  to  12  yd8.)i  Oil  Dlatrlbutor  Drlvar  (Road, 
Boot  Paraon,  Lavar  Paraon,  Tandar) 

Group  7:  A-Praaa>  Matar  Tank  Truck,  «,001  to  8,000  gallona 

Group  «:  Duvtor  (ovar  6  yda.)»  Tranalt  Ml«ara  and  Trucka  hauling 
conirata  («  yda.  to  10  yda.),  Trucka,  alda.  and.  "^  botto-  dui|p 
(ovar  12  yda.  Including  20  yda.),  Saal  Truck  and  Trallar  50  tona 
and  undar,  liOKboy 

Group  9:  LOU  Boy  (o»ar  50  tona),  Natar  Tank  Trucka,  8,001  "  "lO" 
gallona.  Tractor  with  Staar  Trallar,  Truck  aountad  Crana  with  load 
baarlng  aurfaca,  althar  aountad  or  pullad 

Grow  lOi  Tranalt  NUat  and  Trucka  hauling  concrata  (10  yda.  to  15 
rU.)t   Trucka,  alda.  and,  and  botto.  du»p  (ovar  20  yda.  Including 
30  yda.t,  Natar  Tank  Truck  (10,001  to  12,000  gallona).  Pork  Lift, 
ovaiis'ooo  Iba.,  Plaharty  Spraadar  Bok  Drlvar,  Plow  Boya,  Sa«l- 
and  Duapa 

OroNp  11  >  Naehanlc,  PiaXd 

Group  12i  Tournarockar,  D.  W.'a  and  al-Uar,  with  2  to  4  -haal  P«^' 
triStor  with  trallar,  gallonaga  or  yardaga  acala,  whlchavar  la  graatar, 
Tranalt  m«ara  and  Trucka  hauling  concrata  (15  yda.  to  20  yda.), 
Trucka,  alda,  and,  and  bottoB  dump  (ovar  30  yda.  to  40  yda.),  Natar 
Tank  Truck,  12,001  to  14,000  gallona 

GrooD  13i  Tranalt  Nlxara  and  Trucka  hauling  concrata  (ovar  20  yda.), 
Trucka,  alda,  and,  and  bottoa  duap  (ovar  40  yda.  to  50  yda.) 

Group  14 1  Trucka,  alda,  and,  and  bottoa  duapa  (ovar  50  yda.  to  100 
yda.) 

Gre«M  15i  Balleoptar  Pilot  hauling  aaployaaa  or  aatarlali  Trucka, 
alda,  and,  and  bottoa  duap  (ovar  100  yarda) 


TROCK  DRIVKRS   (Cont'd) 

ARKA  2 

All  Countlaa  and  portlona  of  Countlaa  Maat  of  tba  120th  Harldlan 

(Bxcapt  thoaa  anvaaratad  In  Araa  3)  Including  tha  Nortbarn  portion 

of  Pacific  County  and  all  of  Rlttltaa  and  Taklaa  Countlaa 

Croup  li  Lavaraan  and  Loadara  at  Bunkara  and  Batch  Planta, 
Swamperai  and  Chackara 

Croup  2 1  Taaa  Drlvara 

Group  3t  Bull  Llfta  and  alallar  aquipawnt  uaad  In  loading  and  un- 
loading trucka,  tranaportlng  aatarlala  on  job  alta  (warahoualng) , 
Duapatara  and  almilar  aguipaant  (including  Tournarockara,  Tourna- 
wagon,  Turnatrailar ,  Cat  DH  aariaa,  Tarra  Cobra,  LaTournaau, 
Naatlnghouaa,  Athay  Wagon,  Euclid,  two  and  four-whaalad  powar  tractor 
with  trallar  and  alallar  top-loaded  aqulpaant  tranaportlng  aatarlali 
Duap  Trucka,  alda,  and  and  bottoa  duap,  including  Seal-trucka  and 
Tralna  or  coablnatlona  thareof)  -  up  to  and  Including  5  yda.,  Platbad, 
alngla  raar  axla;  Fuel  Truck,  Graaea  Truck,  Graaaar,  Battary  Sarvlca 
Nan  and/or  Tira  Sarvlca  lUn,  Sciaaor  Truck,  Spraadar,  Plaharty, 
Tractor  (aaall,  rubbar-tirad) ,  Vacuua  Truck,  Natar  Nagon  and  Tank 
Trucka,  up  to  1,600  gallona,  Nlnch  Truck,  alngla  raar  axla,  Nrackar, 
Tow  Truck  and  alallar  aqulpaant 

Group  4 1  Platbad,  dual  raar  axla 

Group  5>  Buggyaoblla,  Byatar  Oparatora,  Straddla  Carrlar  (Roaa, 
■yatar,  and  alallar  aqulpawnt) ,  Natar  Nagon  and  Tank  Trucka, 
l,C0O0  gallona  to  3,000  gallona 

Group  •:  Tranalt-alx,  0  to  and  Including  *H   yarda 

Group  7 1  Duapatara  and  alallar  aqulpaant  (aa  llatad  In  Group  3)  - 
ovar  5  yda.  to  and  Including  12  yda.,  Bxploalva  Truck  (flald  alx) 
anallar  aqulpaant,  Lowbad  and  Raavy  Duty  Trallar,  undar  50  tona 
groaa.  Road  Oil  Dlatrlbutor  Drlvar,  Slurry  Truck,  Sno-go  and  al- 
allar aqulpaant,  Nlnch  Truck,  dual  raar  axla 

Group  8i  Quapatar  and  alallar  aqulpaant  (aa  llatad  In  Group  3)  - 
ovar  12  yarda  to  and  Including  16  yarda 

Group  9>  Bulk  Caaant  Tankara,  Duapatara  and  alallar  aqulpaant  (aa 
llatad  In  Group  3)  -  ovar  16  yda.  tb  and  Including  20  yda.,  Natar 
Nagon  and  Trank  Truck,  ovar  3,000  gallona 

Group  lOi  Bull  Llfta  or  alallar  aqulpaant  uaad  In  loading  or  un- 
loading trucka  tranaportlng  aatarlala  en  job  alta,  othar  than 
warahoualng 

Group  lit  Tranalt-alx,  ovar  4  yda.  to  and  Including  C  yda. 

Group  12t  'A*  Praaa  or  Rydrallft  Trucka  or  alallar  aqulpaant 
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TROCK  ORIVnS   (Cont'd) 
2   (Cont'd) 


Group  13 t  Duapstar  and  aiatlar  aqulpaant  (aa  liatad  In  Group  3)  - 
OT*r  20  yd*,  to  and  including  30  yda.i  Lowb*d  and  a**vy  Duty 
Trailar,  ov*r  SO  ton*  gro**  to  and  laeludtng  loo  ton*  groaa 

Orovp  14t  Tranait-aix,  ov*r  <  yd*,  to  and  Including  •  yd*. 

Group  ISt  Duapsteta  and  alailar  aquipaant  (a*  liated  in  Group  3)  • 
o«*r  30  yda.  to  and  Including  40  yda.»  Uwb*d  and  B«a*y  Duty 
Trailar.  ov*r  100  ton*  groaa 

Group  16:  Tranait-aix,  ovar  8  yda.  to  and  including  10  yda. 

Group  17i  Ouapatar*  and  aiailar  aquipaant  (aa  liatad  in  Group  3)  - 
ov*r  40  yd*,  to  and.  including  SS  yda. 

Group  18t  Tranait-aii,  ov*r  10  yd*,  to  and  including  12  yd*. 

Group  l»t  Tranait-aii,  ev*r  12  yd*,  to  and  including  1«  yd*. 

Group  20 t  Tran*lt-aii,  over  1€  yd*,  to  and  including  20  yda. 

Group  21t  'Tran*it-aii,  ov*r  20  yd*. 

Group  22 1  Eacort  or  Pilot  Car 

Group  23:  Flat  bad  (tingle  rear  axle);  pielcup  trueli 

kXB*  3 

Clark,  COKliti.  Klickitat.  Skaaanta.  and  Wahkiakga  CeuntlMi 

and  th«  Southern  portion  of  Pacific  County 

Group  li  Battery  Rebuilderai  Su*  or  Manhaul  Driven  Concrete  8ugglea 
(power  operated)}  Duap  trucka,  aide,  end  and  bottoa  duapa.  Including 
Saai  Trucka  and  Traina  or  coabinationa  thereof:  6  cu.  yda.  and  under. 
Lift  Jitneya,  Pork  Lifts  (all  aitea  in  loading,  unloading  and  trana- 
porting  aaterial  on  job  aitc) i  Loader  and/or  Leveraan  on  Concrete  Dry 
Batch  Plant  (aanually  operated) i  Pilot  Can  Solo  Plat  Bed  and  alac. 
Body  Trucka,  0-10  tonai  Truck  Tender:  Truck  Mechanic  Tender:  Nare- 
bouaeaan  (warabouae  parte,  tool  aen  and  parte  chaaer,  checkera  and 
reoeivera):  Water  Nagona  (rated  capacity)  -  up  to  1,600  gallon* 

Group  2:  'A*  Praae  or  Bydra-lift  Truck  with  load  bearing  aurface; 
Lubrication  Man,  Fuel  Truck  Driver,  Tireaan,  Ma*b  Back,  Staaa 
Cleaitar  or  eoabinationai  Teaa  Driver* 


•nacK  DRivns  (Cont'd) 
ARU  3  (Cont'd) 


Group  3:  Duap  Truck*,  aide,  end  and  bottoa  duap*.  including  Seal 
Trucks  and  Traina  or  coabinationa  thereof:  over  6  cu.  yda.  and 
including  10  cu.  yda.:  Slurry  Truck  Driver  or  Leveraan;  Tranalt 
Mix,  and  Net  or  Dry  Mix  Trucka:  S  cu.  yda.  and  under:  Tireaan 
(full-tlae  basis):  Mater  Nagon*  (rated  capacity)  -  1,600  to  3,000 
gallooa 

Group  4:  Flaherty  Spreader  Driver  or  Leveraan:  Lowbed  Bquipaant, 
Flat  Bed  Seal-trailer,  Truck  and  Trailera  or  doublea  tranaportlng 
aquipawnt  or  wet  or  dry  aaterlalt;  Luaber  Carrier  Driver  -  Stadddle 
Carrier  (uaed  in  loading,  unloading  and  tranaportlng  of  aaterlala 
on  job  alte):  Oil  Dlatrlbutor  Driver  or  Leveraan:  Mater  Magona 
(rated  capacity)  -  3,000  to  S.OOO  gallona 

Group  S:  Duapatcr*  or  *iailar  equipaent,  all  alsea:  Tranalt  Mix 
and  Met  or  Dry  Trucka,  over  S  cu.  yda.  and  Including  7  cu.  yd*. 

Group  6:  Duap  Truck*,  *tde,  end  and  bottoa  duap*,  including  Seal 
Truck*  and  Traina  or  coabinationa  thereof:  over  10  cu.  yda.  and 
including  20  cu.  yda.:  Tranalt  Nix  and  Net  or  Dry  Mix  Truck,  over 
7  cu.  yda.  and  including  *  cu.  yd*.:  Truck  Mechanic  -  Melder  - 
Body  Repatraan:  Mater  Nagon*  (rated  capacity)  -  5,000  to  7.000 
gallona 

Group  7:  Duap  Truck*,  aide,  end  and  bottoa  duapa,  including  Seal 
Trucka  and  Traina  or  coabinationa  thereof:  over  20  cu.  yda.  and 
including  30  cu.  yd*.:  Tranalt  Mix  and  Net  or  Dry  Mix  Trucka,  over 
f  cu.  yda.  and  Including  11  cu.  yda.:  Mater  Nagona  (rated  capacity) 
over  7,000  gallon*  to  10,000  gallon* 

Group  8:  Duiv  Truck*,  *lde,  end  and  bottoa  duapa,  including  Seal 
Trucks  and  Traina  or  coabinationa  thereof:  over  30  cu.  yd*,  and 
including  40  cu.  yd*.:  Tranalt  Mix  and  Net  or  Dry  Mix  Truck*,  over 
11  cu.  yd*,  and  including  13  cu.  yda.:  Nater  Nagon  (rated  capacity) 
over  10,000  gallona  to  IS, 000  gallon* 

Croup  9:  Duap  Trucka,  aide,  end  and  bottoa  duapa,  including  Seal 
Trucks  and  Trains  or  coabinationa  thereof:  over  40  cu.  yds.  and 
including  50  cu.  yds.:  Tranalt  Nix  and  Net  or  Dry  Mis  Trucka,  over 
13  cu.  yds.  and  including  15  cu.  ytt*. 


Group  lOi  Duap  Truck*,  *ide,  end  and  bottoa 
Trucka  and  Traina  or  coabinationa  thereof: 
including  60  cu.  yda. 

Group  11:  Duap  Truck*,  aid*,  end  and  bottoa 
Truck*  and  Train*  or  ooabination*  thereof: 
including  70  cu.  yd*. 

Group  12:  Duap  Truck*,  *lde.  end  and  bottoa 
Trucka  and  Traina  or  ooabination*  thereofi 
Including  80  cu.  yd*. 


duap*.  including  Seal 
over  SO  cu.  yd*,  and 


duaps,  including  Seal 
over  CO  cu.  yd*,  and 


duaps,  including  Seai 
over  70  cu.  yds.  and 
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TKOCK  DRIvnS  (Cont'd) 
i      (Cont'd) 


Group  13t  Duap  Trucks,  aid*,  and  and  bottoa  duapa.  Including  Saai 
Trucks  and  Traina  or  coabinationa  tharaof:  ovar  80  cu  yda.  and 
including  90  cu.  yda. 

Group  14i  Duaf>  Trucka,  aids,  and  and  bottoa  duapa.  Including  Saal 
Trucka  and  Traina  or  coabinationa  thsrsofi  ovsr  90  cu.  yds.  and 
including  100  cu.  yda. 

MtBA  4 

DOB  Banford  Sits  in  Banton  and  Franklin  Cetintias 

Croup  li  Plat  Bad  Truck,  singla  rsar  axlsi  Pork  Lift,  3,000  lbs. 
and  undari  Tandar  and  Swaapari  Lavarparaon  loading  Trucka  at 
Bunkarai  Pick-up  hauling  Kiteriali  Saadar  and  Mulchan  Stationary 
Pual  Oparatort  Taaa  Drivart  Tractor  (aaall  rubbar  tirad  Pulling 
trailar  or  aiailar  aquipaant) i  Matar  Tank  Truck,  1,800  gallona 

Group  2>  Bua  Drivar  or  Bnployaahaul  Orivari  Plat  Bad  Truck,  dual  raat 
axlai  Potrar  Boat  hauling  eaployaaa  or  aatariali  Tiraparson  Ho.  1 

Group  3t  Buggy  Nobila  and  aiailari  Bulk  Caaant  Tankari  Oil  Tank 
Drivari  Powar  Oparated  Swacparj  Straddla  Carriar  (Roaa  Hyatar  and 
aiailar)!  Tranait  Hixara  and  Trucka  hauling  concrata  (3  yds.  and 
undar)i  Trucks,  sida,  and,  and  bottoa  doap  (undar  (  yda.)i  Natar 
Tank  Truck,  1,801  -  4,000  gallons 

Group  4>  Auto  Crana,  2,000  Iba.  capacity*  Bulk  Caaant  Spraadari 
Duaptor  (t  yda.  and  undar) i  Plat  Bad  Truck  (with  hydraulic  ayataa) » 
Perk  Lift  (3,001  -  16,000  lba.)t  Rubbar-tirad  Tunnal  Juabo«  Sciaaor 
Track!  Slurry  Truck  Drivaci  Transit  Mixara  and  Trucka,  4,001  to 
8,000  gallon*!  Hrackar  and  Tow  Trucksi  Pual  Truck  Drivar!  Staaa 
Claanar  and  Nashar!  Plaharty  Spraadar 

Group  Si  Sarviea  Graaaar!  Tiraparaon  Ho.  2i  Truck,  sida,  and,  and 
bottoa  Duap  (ovar  8  yda.  to  12  yda.)i  Oil  Diatrlbutor  Drivar  (road. 
Boot  Paraon,  Lavar  Paraon,  Tandar) 

Group  6i  A-Praaa!  Natar  Tank  Truck,  8,001  to  8.000  gallona 

Group  7t  Duaptor  (ovar  i  yards)  i  Tranait  Hixara  and  Trucka  hauling 
concrata  (8  yarda  to  10  yards)!  Trucks,  sida,  and,  and  bottoa  duap 
(ovar  12  yards  including  20  yards)!  Saal  Truck  and  Trailari  Lowboy 
SO  tona  and  undar 

Group  8i  Low  Boy  (ovar  SO  ton)!  Natar  Tank  Trucka,  8,001  to  10,000 
gallonai  Tractor  with  Stear  Trailari  Truck  aountad  Crana  with  load 
baaring  aurfaca.  althar  aountad  or  pullad 

Group  9i  Tranait  Mixar  and  Trucka  hauling  concrata  (10  yda.  to  IS 
yda.)!  Trucka,  aida,  and,  and  bottoa  duap  (ovar  20  yda.  including 
30  yds.)!  Natar  Tank  Truck  (10,001  to  12,000  gallona)!  Pork  Lift. 
ovar  16.000  Iba.)  Plaharty  Spraadar  Box  Orivari  Plow  Boyar  Saai- 
and  Duapa 


TROCK  DRIVIRS   (Cont'd) 
AMMk   4   (Cont'd) 

Ore«9  10 I  Nachanie;  Ptald 

ereup  lit  Tournarockar.  O.N. 'a  and  aiailar,  with  2  or  4  whaal  powar 
tractor  with  trailar.  gallonaga  or  yardaga  acala,  whichavar  la 
graatar!  Transit  Hixara  and  Trucka  hauling  concrata  (IS  yda.  to  30 
yds.) I  Trucka,  sida,  and,  and  bottoa  duap  (ovar  30  yda.  to  40  yds.)! 
Matar  Tank  Truck,  12.001  to  14,000  gallons 

Group  12i  Transit  Hixara  and  Trucka  hauling  concrata  (ovar  20  yds.)! 
Trucka,  sida,  and.  and  bottoa  duap  (ovar  40  yda.  to  SO  yda.) 

Group  13i  Trucka.  aida.  and.  and  bottoa  duapa  (ovar  SO  yda.  to 
100  yds.) 

Group  14t  Balicoptar  Pilot  hauling  aaployaaa  or  aatariali  Trucka. 
aida.  and,  and  bottoa  duap  (ovar  100  yards) 

Drlvars  sitd  Tandars  (hauling  sackad  caaant  •  add  I, IS  par  hour) 

Winch  Truck  -  takaa  elaaaif Ication  of  Truck  on  which  Ninch  la  aountad. 

Onllatad  elaasificstions  naadad  for  work  not  Includad  within  tha 
acopa  of  tha  elaasificstions  llstad  aay  b«  addad  aftar  award  only 
•a  provldad  in  tha  labor  standards  contract  clausaa  (29  CPR,  S.S 
(a)(l)(ii)). 
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STATZ:  lli«coniln 


SUPERSEOEAS  DECISION 

COUNTIES  I  Bro«m,  Door, 
Kawaunc*  »  Oconto 
u.  ..  mntn  DATE  I  Dst*  of  Publicition 

DECISION  »"«"■«  "-'S?23.207«  d.t.^,  S.Pt-*»r  30,  iVsS.  in  41  n   45003 
^SIjR;m5NTF':ii«.^uu"n,"o^t"«Io„^;^«ain,  .in,l.  f«il,  ho...  .nd 
girdin  typ.  .parent,  up  to  .nd  includln,  4  .tori**) 


ASBESTOS  ••ORKERS 
BOILERMAKERS 
BRICKLAYERS,    M«rbl« 

Setter*   i  Stoneiusont 
CARPENTERS    i    SOFT   FLOOR 

LAYERS 
CEMENT    MASONS 
ELECTRICIANS 
GLAZIERS 

ELEVATOR  CONSTRUCTORS! 
Machanica 
Helpars 

Halpara    (Prob.) 
IRONHORXERS: 
Structural,  omaaantal 

and  Rainforcing 
Millwrights  k  Pila- 
drivaman 
PAINTERS  > 
Bruah 

Structural  Staal  »  Spray 
PLASTERERS 
PLUMBERS/PIPEFITTERS 
ROOFERS 

SHEET   METAL   WORKERS 
TERRAZZO  NORKERS   4 

TILE    SETTERS 
LABORERS: 
Building: 
Claaa  Ii 
Oanaral 
Claaa  II: 

Plastareis  t  Maaoi  Tender 
Class   III: 
Jackhaaaer  Operator 

MUER  EQUIPMENT  OPERATORS: 
(Sroup  1 
Oroup  II 
Group  III 
Group  IV 
Group  V 


$17.75 
17.345 

12.70 

13. SI 
12.20 
IS. 95 
13.11 

ie.se 

11.59 
1.28 


(2.01 
3.25 

2.44 

2.21 
2.44 

1.4(H9m 
3.00 

3.00 
3.00 


14. 0« 

14. OC 

14. OS 
14.43 
12.75 
17.37 
14.50 

14.  le 

12.75 


U.03 
11.13 
11.21 


15.72 
15.22 
14.44 

ij.ia 

13.41 


3.00 

2.11 

1.00 
1.00 
2. IS 

2.7e 

1.50 
5. 37 

2.15 


1.43 
1.43 
1.43 


3.42 
3.42 
3.42 
3.42 
3.42 


WELDERS:  Raceiva  rata 

prescribed  for  craft 
performing  operation 
to  which  welding  is 
incidental. 

Unlisted  classifications 
needed  for  work  not 
included  within  the 
scopa  of  the  classi- 
fications listed  may  ba 
added  aftar  award  only 
as  provided  in  the  labor 
atandards  contract 
clausaa  (29  CfR, 
5.5(a)(l)(ii)). 


DCCtSIOa  NO.  WI84-5030  FMSI  2 


FOMCR  EQDIPMBNT  OPERATORS  (Qaaaif icationa) 

Group  1  -  Cranas,  ahorala,  draglinaa,  backhoas,  claashallt,  darricks 
caisaon  riga,  plla  drivar,  akid  rigs,  dcadga  oparator  and  tcavaling 
crane  (bridge  typa) ,  concrata  pavai  (orar  27E) ,  concrate  spraadar  and 
diatiibutoc 

Group  2  -  Concrata  and  grout  puaips,  aatarial  boists«  stack  holati, 
tractor  or  truck  Bountad  hydraul  ic  backhoa,  tractor  or  truck  aiountad 
hydraulic  crane  (10  tons  or  under),  aanhoista,  tractor  (over  40  h.p.), 
bulldotar  (ovac  40  h.p.),  andloadar  (over  40  b.p.),  aotor  patrol, 
acrapar  operator,  aidabooa,  straddla  carriar,  aachanic  and  waldar  , 
bituminous  planf  and  payer  oparator,  roller  (over  5  tons),  rail  laval- 
•achina  (railroad),  tia' placar  tia  axtractor,  tia  taapar,  stone 
lavalat,  rotary  drill  oparator  and  blastar,  percuasion  drilling 
machine,  tranchar  (whaal  typa  or  chain  typa  having  over  S-inch 
bucket) ,  elevator 

Group  3  -  Backfiller,  concrata  auto  braakar  (larga),  concrata 
finishing  aachlnaa  (road  typa),  roller  (rubbar  tira),  concrata  batch 
hopper,  concrate  misera  (148  or  over),  acraw  typa  puapa,  and  gypsum 
pumps,  tractor,  bulldotar,  andloadar  (under  40  h.  p.),  pumpa  (wall 
poir^ts),  tranchar  (chain  type  having  bucket  8-inch  and  under), 
industrial  locomotives,  rollar  (under  5  tons)  and  firaaan  (pila 
drivars  and  darricks),  hoists  (autoaiatic) ,  forklift  (ovar  12'), 
taapara-compactora  (riding  typa),  aaslstant  anginaar,  *A'  framas  and 
winch  trucks,  concrata  auto  braakar,  hydrohammara  (small),  brooaa  and 
sweeper,  hoists  (tuggers),  stump  chipper  (large),  boata  (tug,  aafaty, 
work  bargaa  and  launch). 

Group  4  -  Shouldaring  aachina  oparator,  scraad  oparator,  farm  or 
industrial  tractor  mountad  aquipaant,  poat  hole  digger,  stone 
crushara  and  acraaning  plants,  fireman  (asphalt  plants),  air 
coaprasaor  (400  CFM  or  ovar),  augers  (vertical  and  horitonal),  air 
alactric,  hydraulic  jacka  (alip  form)  praatraaa  machina,  skid  ataar 
loadar',  boilar  oparatora  (tamporary  baat) ,  forklift  (12'  and  under) 

Group  5  -  Ganarators  ovar  150  RN,  pumps  ovar  3*,  combination  aaall 
aquipaant  oparator,  coapraaaors  (undar  400  CPH) ,  walding  aachlnaa, 
haatara  (mechanical),  ganarators  (undar  ISO  KH) ,  puaps  (3*  and  undar), 
wincbas  (aaall  alactric)  Ollar  and  graaaar,  conveyor. 

Onllstad  classifications  naadad  for  work  not  indudad  within  tha  acopa 
of  tha  daasification  listed  may  ba  added  aftar  award  only  aa  provided 
in  the  labor  atandarda  contract  dauaaa  (2t  CPR,  S.S  (aXlXli)). 
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OFFICE  OF  MANAGEMEHT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 


November  1, 1984. 

This  report  is  submitted  in  fulfilment 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 


This  report  gives  the  status  as  of 
November  1, 1984,  of  23  deferrals 
contained  in  the  two  special  messages 
of  FY  1985.  These  messages  were 
transmitted  to  the  Congress  on  October 
1  and  31. 1984. 

Rescissions  (Table  A  and  Attachment  A) 

As  of  November  1, 1984.  there  were  no 
rescission  proposals  pending  before  the 
Congress 

Deferrals  (Table  B  and  Attachment  B) 

As  of  November  1. 1984.  $1,240.9 
million  in  1985  budget  authority  was 
being  deferred  from  obligation  and  $6.7 
million  in  1985  outlays  was  being     ■ 


deferred  from  expenditure.  Attachment 
B  shows  the  history  and  status  of  each 
deferral  Reported  during  FY  1985. 

Infonnation  From  Special  Messages 

The  special  messages  containing 
infonnation  on  the  rescission  proposals 
and  deferrals  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Registers  Listed  below: 
Vol  49.  FR  p.  39464.  Friday.  October  5. 

1984 
Vol  49.  FR  p.  44870.  Friday  November  9. 

1984 
David  A.  Stockman, 
Director,  Office  of  Management  and  Budget 

MLUMa  coot  S110-01-M 
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TABLE  A 


STATUS  OF  1985  RESCZSSICNS 


Anount 
(In  millions 
of  dollars) 


Rescissions  proposed  by  the  President 

Accepted  by  the  Congress 

Rejected  by  the  Congress 

Peiding  before  the  Congress 

****************************** 


TABLE  B 
STATOS  OF  1985  DEFERRALS 


.  Amount 

(In  millions 
of  dollars) 

Deferrals  proposed  by  the  president $     1,426.4 

Routine  Executive  releases  through  November  1,  1984   (C^B/ 
Agency  Releases  of  $178.9  million  and  cumulative 
adjustinents  of  $0  million) -    173.9 

Overturned  by  the  Congress q 

Currently  before  the  Congress $  1,247.5 


a/    This  amount  includes  $6.7  million  in  outlays  for  a  Department  of  the 
Treasury  deferral  (D85-13) . 


Attachments 
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AttMlMwit  k  '  SUtats  «f  RMClsslem  -  Fiscal  Ytar  19IS 


As  ar  Is^itir  1.  19M 

tauMts  la  TkoMMds  af  Dollars 

AfaNqr/Saraaa/Accoaat 


JUmat 

PravlOMSly      Carraatly  Data  af     Aaount  Aaount  Data       Congrastlaaal 

Msclssloa     Caitsldartd         kafora  Rassaga    Rasclndad         Hada  Nada  Action 

Haabar       ky  Caagrass     Congrass  A*a4Ub1a  Avallabia 


AttadMKnt  •  -  Status  of  Oafarrals  •  Fiscal  Taar  USS 


As  af  laMMbsr  1,  19S4  Aaount  Aaount  Congras-  Aaount 

ants  la  Thoasands  af  Dollars  Trwisalttad  Transalttad  Cuaulatlya  sloMlly  Congras-  Dafarrad 

Dafarral    Original      Subsaquant  Data  of      OflS/Agancy  Raqulrad      slonal  Cuaulatlva      as  of 

Agancy/Burcau/Account  Nuabar      Raquatt  Changa  Nassaga        Ralcasas  Ralaasas      Action  Adjustaants  U*l-(4 

FONOS  APfROPRIATQI  iO  THE  ME$IDEHT 

Agpaladtlan  Regional  Oavalopaant  Frograas 
Appalachian  regional  deyclopaent  prograas..  ODS-l  lO.OOt  10-1-M  10,000 

Intamatlonat  Sacarlty  Assistance 
Ecanaalc  support  fund ODS-2  2S0.S0D  10-1-D4  2S0.S0O 

RlllUry  asslstanca DDS-3  U.SM  M-1-D4  U.SOO 

OCFAKTICIIT  OF  ACRI  CULTURE  A 

Farast  Service 
Tiabar  salvage  sales OeS-4  «.70«  1D-1>D4  9.704 

Eipansas.  brusb  disposal DOS-S  SS.DSD  M-l<«4  SS.ISO 

•EPARTICHT  OF  OEFERSE  -  RILITART 

Nllltary  Construction 
HlllUry  construction,  all  services 08S-C  300.00D  1D-I-D4  300.000 

BIFAKTMENT  OF  OEFERSE  •  CIVIL 

midlife  Conservation.  Nllltary  Reservations 
Mlldllfe  conservation D8S-7  1.127  10-1-S4  -IS*  971 

OEPARTHENT  OF  ENERST 

Fewer  Narteting  AAalnlstratlons 
Southeastern  PoMer  Adalnlstratlon. 

Operation  and  Mintenance 08S-U  12.467  10-31-B4  12.467 

SoMthwestern  Power  Adalnlstratlon. 

Operation  and  Nintenance DOS-17  7.260  10-31-84  7,260 

Western  Area  Pouer  Adalnlstratlon, 
Construction,  rehabilitation,  operation 
and  aalntanance DOS-M  3,000  10-31-04  3.000 
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AtUdiaent  0  -  Status  of  Deferrals  -  Fiscal  Tear  1985 


As  of  Novaabar  1 ,  1984  Aaount  Aaount  Congres-  Aaaant 

Aaounts  In  Thousands  of  Dollars  Transaltted  Transaltted  Cuaulatlva  slonally  Congres-  Deferred 

Deferral    Original      Subsequent  Date  of      0«/Agency  Required      slonal  CuMlatlva      as  af 

Agency /Bureau/Account  Huaber      Request  Change  Message        Releases  Releases      Action  Adjust«nts  11-1-84 

OEPARTKNT  OF  MEM.TM  ANO  NUNAM  SERVICES 

Office  of  Assistant  Secretary  for  Healtk  / 

Scientific  activities  overseas 
(special  foreign  currency  prograa) DOS-D  424  10-1-84  4M 

Social  Security  Adalnlstratlon 
Liaitation  on  adalnlstratlva  expenses 
(construction) oes-9  15,488  10-1-84  15.480 

DEPARTMENT  OF  THE  INTERIOR 

Oureau  of  Land  Manageaent 
Fayaants  for  proceeds,  sale  af  «atar. 
Mineral  Leasing  Act  of  1920.  sec.  40  (d)..  D85-10  49  10-1-84  «■ 

DEPARTMENT  OF  JUSTICE 

Federal  Prison  Systca 
Dulldlngs  and  facilities... DOS-19  44.534  10-31-84  44.S34 

DEPARTNENT  OF  STATE 

Other 

United  States  eaergency  refugee  and 
algratlon  assistance  fund 085-20  32.928  10-31-84  32.928 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adalnlstratlon 

Facilities  and  equlpaent  (airport  and  ^ 

almay  trust) D8S-11  537.205  10-1-84  -163000  374.205 

DEPARTKNT  OF  THE  TREASURY 

Office  of  Revenue  Sharing 
Local  governaent  fiscal  asslstanca 

trust  fund 085-12  55,400  10-1-84  -2557  $2,843 

D85-13  19.900  10-1-84  -13201  0.699 

OTHER  INDEPENDENT  ASENCIES 

Board  for  International  Broadcasting 
Brants  and  expenses 085-21  4.400  10-1-84  4.408 

Pennsylvania  Avenue  Developaent  Corporation 
Land  acquisition  and  developaent  fund 085-14  14.300  10-1-84  14.3M 

Railroad  Retlreaent  Board 
Nllwaukee  railroad  restructuring, 
adalnlstratlon 085-15  108  10-1-84  W» 

>.  S.  Inforaatlon  Agency 

Salaries  and  expenses 085-22  2,433  10-31-84  2,433 

Salaries  and  expenses,  special  foreign 
currency  prograa D8S-23  852  10-31-84  Mt 

TOTAL.  DEFERRALS 1.426.444  0  -178.908  0  8  1.247.536 

Notes:  All  of  the  above  aaounts  represent  budget  authority  except  the  Local  (overnaent  Fiscal  AsslsUncc  Trust  Fund  (085-13)  of  aut1«s  only. 

|FR  Doc  84-30148  Piled  11-15-S4;  8:45  un) 
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Adult  Assistance  Programs;  Proposed 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

45  CFR  Parts  201. 205. 206, 225, 232, 

233.  234.  235.  237 

Aid  to  Fai|iiliB«  Witti  Dependent 
CtMdrefrAdutt  Assistance  Programs 

agency:  Social  Security  Administration, 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Social  Security 
Administration  is  proposing  to  amend 
regulations  relating  to  the  Aid  to 
Families  with  Dependent  Children 
(AFIX])  program  under  title  IV-A  and 
the  adult  categories  under  titles  I.  X,  XTV 
or  XVI  (AABD)  of  the  Social  Security 
Act.  This  action  is  being  taken  promote 
Rscal  savings,  reduce  the  paperwork 
burden  and  increase  State  flexibility  in 
the  administration  of  these  programs. 
Specifically,  we  propose  to  amend  45 
CFR  Parts  201,  205,  208.  225,  232,  233, 

234,  235.  237. 

DATCS:  Comments  must  be  received  on 
or  before  January  15.  1985. 

AOORCSSCS:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore. 
Maryland  21203,  or  delivered  to  the 
Office  of  Family  Assistance.  Social 
Security  Administration,  Room  B-448, 
Transpoint  Building.  2100  Second  Street. 
SW..  Washington,  D.C.  20201.  between 
8.-00  a.m.  and  4:30  p.m.,  on  regular 
business  days.  Comments  received  may 
be  inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 
FOn  FURTHER  INFORMATION  CONTACT 
Ms.  Barbara  Levering,  Office  of  Family 
Assistance.  Social  Security 
Administration,  Transpoint  Building, 
2100  Second  Street  SW.,  Washington, 
D.C.  20201.  telephone  (202)  245-2637. 
SUPPLEMENT ARY  INFORMATION:  The 
Office  of  Family  Assistance,  in  the 
Social  Security  Administration  (SSA). 
has  undertaken  a  review  of  existing 
regulations  under  title  IV-A  and  titles  I. 
X.  XrV  and  XVI  (AABD)  in  order  to 
recommend  regulatory  changes  that 
would  result  in  savings  to  State  and 
Federal  goverments.  provide  States 
greater  flexibility,  and/or  relieve  the 
burden  of  paperwork  on  State  agencies. 
These  proposed  regulations  are  the 
result  of  that  review. 

The  proposed  changes  apply  to  both 
the  AFDC  and  adult  assistance 
programs  unless  otherwise  specified. 


Additionally,  some  of  the  proposed 
changes  would  clarify  policy  areas  as  a 
result  of  implementation  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981.  Pub. 
L  97-35  (hereinafter  referred  to  as 
OBRA).  Unless  otherwise  noted,  the 
estimated  savings  are  Federal  dollars 
only. 

Regulatory  Procedures 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  under  Executive  Order  12291 
and  do  not  meet  any  of  the  criteria  for  a 
major  regulation.  Therefore,  a  regulatory 
impact  analysis  is  not  required  because 
these  regulations  will  not: 

(1)  Have  an  annual  efl'ect  on  the 
economy  of  $100  million  or  more.  The 
combined  Federal  and  State  annual 
savings  of  these  regulatory  provisions 
are  estimated  to  be  up  to  $52  million. 

(2)  Impose  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
regions;  or 

(3)  Result  in  signiflcant  adverse 
effects  on  competition,  employment, 
investment,  innovation,  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Paperwork  Reduction  Act 

Pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
L  96-511.  the  Department  has 
determined  that  this  rulemaking  would 
not  impose  any  new  recordkeeping, 
information  collection,  or  reporting 
requirement  requiring  OMB  approval. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354)  requires  the  Federal  government 
to  anticipate  and  reduce  the  impact  of 
regulations  and  paperwork  requirements 
on  small  businesses.  For  each  particular 
regulation  with  a  "signiflcant  impact  on 
a  substantial  number  of  small  entities" 
(e.g..  small  business)  we  must  publish  an 
initial  analysis  describing  the 
regulation's  impact  on  them.  This 
analysis  is  to  indicate  the  purpose  and 
reason  for  the  regulation  and  the 
number  of  small  businesses  to  which  it 
would  apply,  to  anticipate  reporting  and 
recordkeeping  requirements,  to  identify 
possible  overlap  and  conflict  with  other 
Federal  regulations  and  to  describe 
possible  alternative  means  of 
accomplishing  the  stated  objectives 
which  would  minimize  the  impact  on 
small  businesses. 

We  certify  that  these  regulations  will 
not  have  any  significant  economic 
impact  on  a  substantial  number  of  small 


entities  because  the  primary  impact  of 
these  regulations  is  on  State 
governments  and  individuals.  We  do  not 
believe  that  any  provision  will  have 
direct  impact  on  small  businesses  or 
other  small  entitles  within  the  intent  of 
the  Regulatory  Flexibility  Act  and 
therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

Discussion  of  Major  Proposed 
Regulations 

(AJ  45  CFR  Part  205 

Optional  Telephone  Hearings— 45  CFR 
20S.10(a)(l) 

Current  regulations  require  that  each 
State  provide  applicants  and  recipients 
an  opportunity  for  a  hearing  where  the 
agency  proposes  to  discontinue, 
terminate,  suspend  or  reduce  assistance 
or  to  change  the  manner  or  form  of 
payments  to  a  protective,  vendor,  or  ' 
two-party  payment.  We  propose  to 
amend  the  regulations  at  45  CFR 
205.10(a)  to  specify  that  States  havf>  the 
option  of  offering  a  telephone  hearing 
when  mutually  agreed  upon  by  the 
applicant  or  recipient  and  the  State 
agency,  as  an  alternative  to  face-to-face 
hearings. 

One  State.  New  Mexico,  operated  a 
demonstration  project  to  study  the 
effects  of  telephone  conferencing  as  a 
substitute  for  in-person  hearings  under 
the  AFDC  program.  The  experiment  was 
designed  based  on  the  following 
research  questions:  (1)  Are  hearings 
conducted  over  the  telephone  perceived 
to  meet  due  process  standards  as 
specifled  by  the  courts  for 
administrative  hearings?  (2)  is  the 
quality  of  the  hearing  changed  by  the 
introduction  of  telephone  conferencing? 
and  (3)  are  telephone  hearings  cost- 
effective?    . 

The  results  of  this  st"  jy  were 
favorable  in  response  to  all  three  of  the 
research  questions  and  conclusively 
demonstrated  that  telephone  hearings 
can  generate  savings  in  both  hearing 
officer  productivity  and  travel  expenses. 

The  comments  uniformly  expressed 
by  both  recipients  and  caseworkers 
were  that  fair  and  impartial  hearings 
were  still  conducted  and  that  recipients 
had  full  opportunity  to  present 
testimony.  There  were  no  signiflcant 
differences  in  outcome  results.  A  higher 
percentage  ended  in  the  recipient's  favor 
and  the  time  frame  for  handing  down 
the  hearing  decision  was  shortened. 

During  a  telephone  hearing,  for 
example,  the  hearing  officer  can  remain 
at  his/her  place  of  employment,  while 
all  other  pertinent  parties  can  gather  at 
the  State  agency.  Should  the  recipient 
for  whatever  reason  be  unable  to  attend 
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at  the  last  moment,  the  hearing  officer 
has  not  lost  time  in  travel  and  is  able  to 
continue  with  routine  work.  Telephone 
hearings  also  make  the  hearing  system 
more  accessible  to  applicants  and 
recipients.  Additionally,  the  waiting 
period  for  a  hearing  and  the  hearing 
decision  may  also  be  shortened  and  thus 
beneflt  applicants  and  recipients. 

Under  this  proposal,  if  a  recipient 
chooses  a  telephone  hearing  rather  than 
a  face-to-face  hearing,  the  State  must 
still  assure  that  all  applicable  provisions 
of  the  hearing  process  are  met.  Any 
request  for  a  telephone  hearing  must  be 
knowing  and  voluntary.  In  addition,  the 
recipient  must  be  given  adequate 
opportunity  to  be  represented,  examine 
and  cross-examine  witnesses,  and 
examine  the  contents  of  the  case  flie, 
and  the  hearing  must  be  conducted  at  a 
reasonable  time  and  date. 

If  all  States  were  to  allow  telephone 
hearings,  savings  are  estimated  to  be  up 
to  $2  million  annually,  based  on 
approximately  59  percent  of  all  hearings 
being  conducted  by  telephone. 

Aid  Paid  Pending  the  Hearing 
Decision— 45  CFR  205.10(a)(4)(i)(B)  and 
(6)(i)  and  (7) 

Current  regulations  at  45  CFR 
205.10(a)(6)(i)  specify,  in  pertinent  part, 
that  if  a  recipient  requests  a  hearing 
within  the  timely  notice  period, 
assistance  shall  not  be  suspended, 
reduced,  discontinued  or  terminated 
until  a  decision  is  rendered  after  a 
hearing.  The  regulations  do.  however, 
specify  two  exceptions  to  the 
continuation  of  assistance:  (1)  A 
determination  made  at  the  hearing  that 
the  sole  issue  is  one  of  State  or  Federal 
law  of  policy,  or  a  change  in  State  or 
Federal  law  and  not  one  of  incorrect 
grant  computation:  and  (2)  a  change 
a^ecting  the  recipient's  grant  occurs 
while  the  hearing  decision  is  pending 
and  the  recipient  fails  to  request  a 
hearing  after  the  notice  of  change.  It  is 
fiulher  provided  in  this  regulation  that  if 
the  agency's  action  is  sustained  at  the 
hearing,  the  aid  paid  pending  the     ' 
hearing  is  subject  to  recovery  by  the 
agency. 

Many  States  have  interpreted  the 
current  regulation  very  narrowly.  Aside 
from  the  specific  exceptions  specified  in 
the  regulation,  States  believe  they  must 
continue  the  assistance  in  all  cases, 
even  where  the  recipient  does  not  want 
aid  paid  pending  the  hearing. 

Prior  to  OBRA.  recovery  of         ' 
overpayments  was  optional  under  the 
AFDC  program.  As  such,  when  an 
agency's  action  was  upheld,  most  States 
did  not  recover  benefits  paid  during  the 
period  between  the  hearing  request  and 


the  decision.  However.  OBRA  now 
mandates  the  recovery  of  such  AFDC 
payments,  if  the  State's  proposed  action 
is  upheld.  Recovery  of  benefits  remains 
optional  for  the  adult  assistance 
programs. 

Because  of  this,  some  recipients  and 
States  are  concerned  over  requiring  the 
grant  to  be  continued  pending  a  hearing 
in  all  instances  and  then  being 
confronted  with  recovery  of  this  money 
when  the  State's  action  is  upheld.  Based 
on  current  available  data.  58%  of  the 
hearing  decisions  rendered  Qanuary- 
March  1981]  upheld  the  States'  proposed 
actions. 

We  believe  the  recipient  should  be 
afforded  a  clear  choice  to  refuse  or  to 
receive  assistance  pending  a  hearing. 
The  regulations  were  not  intended  to 
preclude  such  action  if  requested  by  the 
recipient.  Aid  must  be  continued  where 
the  recipient  requests  this  and  it  is  not 
otherwise  precluded  under  the 
regulations.  Safeguards  should  be 
established  in  the  State  to  ensure  the 
recipient's  decision  is  informed  and  not 
made  under  duress.  Likewise,  in  the 
event  the  hearing  decision  is  favorable 
to  the  recipient  and  he/she  has  elected 
not  to  receive  aid  paid  pending,  the 
State  must  reimburse  him/her  in 
accordance  with  45  CFR  205.10(a)(18). 

We  propose,  therefore,  to  amend  the 
regulations  to  explicitly  allow  States  to 
provide  the  recipient  the  opportunity  to 
decline  receipt  of  continued  assistance. 
if  the  hearing  is  requested  within  the 
timely  notice  period. 

This  proposed  change  will  provide 
consistency  with  current  policy  of  two 
other  Federal  programs — Food  Stamp 
and  SSL  In  many  instances,  the  same 
individuals  are  receiving  benefits  from 
more  than  one  of  these  programs.  This 
change  will  clarify  that  States  can 
coordinate  this  aspect  of  the  AFDC  and 
adult  assistance  programs  with  the  Food 
Stamp  and  SSI  programs.  <. 

In  addition,  we  propose  to  amend  45 
CFR  205.10(a)(4)(i)(B)  to  provide  where 
applicable,  that  the  adequate  notice 
inform  an  AFDC  recipient  that  the 
assistance  must  be  repaid  if  the  agency 
action  is  upheld.  Under  the  adult 
assistance  programs,  such  notice  will  be 
provided  where  the  State  has  elected  to 
recover  when  an  agency  action  is 
upheld. 

These  proposed  clarifications  of  the 
regulations  also  apply  to  the  adult 
assistance  programs. 

We  estimate  savings  of  up  to  $1 
million  annually. 


Hearings  Related  to  Change  in  Manner 
or  Form  of  Payment — 45  CFR 
205.10(a)(4).  (a)(5)  and  (a)(6):  and  45  CFR 
234.60(a)(ll) 

Current  regulations  require  that 
recipients  have  the  opportimity  for  a 
hearing  regarding  any  intended  action  to 
reduce  or  suspend  assistance  or  change 
the  manner  or  form  of  payment.  These 
hearings  are  currently  held  before  any 
action  can  occur  even  when  the  amount 
of  assistance  is  unaffected,  but  a 
protective,  vendor,  or  two-party 
payment  is  sought. 

We  propose  to  change  the 
methodology  and  timing  for  fair  hearings 
held  in  connection  with  the  imposition 
of  protective,  vendor  or  two-party 
payments.  Therefore,  we  are  deleting  all 
references  to  protective,  vendor  and 
two-party  payments  from  the  existing 
fair  hearings  regulations  at  45  CFR 
205.10  and  are  establishing  separate 
requirements  in  the  regulations  at 
S  234.60. 

In  cases  where  the  amount  of  payment 
is  at  issue,  the  opportunity  for  a  fair 
hearing  pursuant  to  |205.10  must  still  be 
provided. 

Under  the  new  requirements 
governing  protective,  vendor  or  two- 
party  payments,  the  State  must  provide 
an  opportunity  for  a  fair  hearing  on  the 
issue  of  whether  protective,  vendor  or 
two-party  payments  should  be  instituted 
and  to  whom  the  payments  will  be  made 
after  the  determination  to  institute  such 
payments  has  been  made.  If  the  State 
sends  a  protective,  vendor  or  two-party 
payment  it  must  also  provide  the 
recipient  with  an  adequate  notice  as 
discussed  in  the  revisions  to  section  234. 

The  reasons  for  these  changes  to  the 
regulations  are  discussed  in  the  section 
of  the  preamble  relating  to  changes  in 
the  regulations  governing  protective, 
vendor,  and  two-party  payments. 

State  Procedures  for  Issuance  of 
Replacement  Checks — 45  CFR  205.32 

In  a  statement  before  a  Congressional 
subcommittee  hearing  on  fraud  and 
abuse  involving  several  Federal 
programs  in  1981.  the  Associate 
Commissioner  for  the  Office  of  Family 
Assistance  described  several  initiatives 
under  review  including  possible 
rulemaking  changes  to  reduce  the 
incidence  of  duplicate  check  issuance  as 
a  result  of  AFDC  checks  being  lost  or 
stolen.  Preliminary  findings  from  a  study 
undertaken  to  gather  statistical  data  on 
the  incidence  of  duplicate  checks 
showed  that  in  the  32  States  responding 
duplicate  checks  constituted  7.1  percent 
of  all  AFDC  checks  issued  in  1979.  They 
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are  costly,  both  administratively  and 
from  the  standpoint  of  potential  fraud. 

We  propose,  therefore,  to  provide  in 
regulations,  prescribed  procedures 
governing  the  issuance  of  duplicate 
(hereinafter  referred  to  as  replacement) 
checks  under  the  AFDC  program. 

First,  we  propose  uniform  procedures 
under  which  a  State  must  prior  to  the 
issuance  of  a  replacement  check:  (1) 
Initiate,  when  appropriate,  an  immediate 
stop  payment  order  on  the  original 
check  through  appropriate  banking 
procedures  (such  action  would  not  be 
applicable  when  the  original  check  is 
returned  by  the  recipient  and  a 
replacement  check  is  issued  because  of 
a  name  change  or  there  is  a  change  in 
the  grantee,  etc.);  and 

(2)  where  the  original  check  is  not 
returned,  secure  a  signed  statement  from 
the  recipient  attesting  to  the  non-receipt, 
loss  or  theft  of  the  original  check.  In  tUs 
way,  an  adequate  audit  trail  is 
established  for  docimienting  potential 
fraud. 

Further,  we  propose  to  provide  that 
States  may,  at  their  option,  require 
recipients  to  report  lost  or  stolen  checks 
to  the  police  or  other  appropriate 
authorities.  Such  investigations  would 
assist  in  resolving  many  reports  of  lost 
or  stolen  checks.  More  importantly,  it 
may  deter  incidents  of  fraud.  Early 
investigation  of  stolen  check  cases 
should  lead  to  quicker  apprehension  and 
be  a  significant  factor  in  crime 
prevention.  A  State  may  make  filing 
such  a  report  a  prerequisite  for  issuance 
of  a  replacement  check  in  cases  of  lost 
or  stolen  checks.  A  State  may  also 
establish  procedures  for  the  verification 
of  such  reports.  For  example,  the  State 
may  require  that  the  recipient  provide  a 
copy  of  the  report  made  to  the  police,  or 
other  appropriate  authorities. 

In  establishing  procedures  for 
issuance  of  replacement  checks.  States 
must  ensive  that  no  undue  delays  occur 
in issuinga  new  payment 

These  proposed  rules  would  result  in 
more  efficient  and  effective  program 
administration.  Annual  savings  are 
estimated  at  up  to  $1  million  in  Federal 
funds,  and  up  to  $5  million  in  State 
funds,  based  on  State  data  relating  to 
the  number  of  replacement  checks 
issued. 

(B)  45  cm  Part  206 

Redeterminations— 45  CFR  206.10(a)(g) 

Current  regulations  at  45  CFR 
20e.l0(a)(9)  require  that  AFDC  eligibility 
be  redetermined  at  least  every  six 
months.  We  propose  to  amend  the 
regulations  to  provide  that  it  may  take 
place  less  fr^uently  than  every  d 
months  but  in  no  case  less  fi«quently 


than  every  12  months  for  those 
recipients  who  must  report  monthly,  or 
where  the  State  has  an  approved 
alternative  redetermination  plan  based 
on  an  error-prone  profiling  system  under 
which  the  State  varies  redetermination 
frequencies  (i.e.,  more  or  less  frequent 
than  every  six  months).  In  addition,  we 
propose  to  require  that  at  least  one 
AFIX]  redetermination  in  each  case 
each  year  must  be  face  to  face. 

We  are  amending  this  section  to 
permit  States  to  schedule  their  AFDC 
redeterminations  as  infrequently  as 
every  12  months,  under  certain 
circumstances,  for  several  reasons.  First 
legislation  enacted  by  OBRA  and 
modified  by  the  Deficit  Reduction  Act  of 
1984  provides  that  States  require  certain 
categories  of  recipients  to  submit 
monthly  reporting  forms.  For  those  cases 
that  must  report  monthly,  whether  as  a 
Federal  requirement  or  at  State  option, 
the  State  is  reviewing  very  similar 
information  to  that  which  is  secured 
when  the  State  redetermines  eligibility. 

Prior  to  the  monthly  reporting 
requirement  States  were  only  required 
to  redetermine  eligibility  at  least  every  6 
months  to  assure  that  no  changes  in 
family  circumstances  had  occurred 
which  would  affect  eligibility  and  the 
amount  of  payment  With  monthly 
re]x>rting,  there  is  sufficient  and  timely 
contact  with  the  case  situation  so  that 
redeterminations  may  be  scheduled  less 
often  than  every  6  months,  at  the  State's 
option. 

Secondly,  we  believe  cost  savings  can 
be  maximized  by  concentrating  and 
directing  State  efforts  to  cases  which  are 
more  likely  to  have  errors.  Therefore, 
also  for  those  cases  which  are  identified 
as  low  error-prone  based  on  an 
approved  State  error-prone  profiling 
system,  the  intervals  between 
redeterminations  may  be  as  much  as  12 
months.  The  savings  generated  from 
reviewing  less  error-prone  cases  as 
infrequently  as  every  12  months  will 
permit  States  to  concentrate  on  high 
error-prone  cases  that  are  subject  t^ 
fiequent  changes  in  eligibility  status  or 
have  high  average  dollar  errors  per  case. 
Thus,  under  this  proposed  rule,  intervals 
between  redeterminations  in  low  error- 
prone  cases  could  be  once  a  year  while 
high  error-prone  redeterminations  could 
be  monthly,  but  more  typically,  could 
occux  three  or  four  times  a  year. 

The  experience  of  the  Supplemental 
Security  Income  (SSI)  program  with 
error-prone  profiles  and  the  results  of 
AFDC  demonstration  projects  in  Texas, 
New  Hampshire.  South  Carolina  and 
West  Virginia  have  shown  considerable 
administration  cost  savings  can  be 
achieved  by  concentrating  and  directing 
State  efforts  to  cases  which  are  most 


likely  to  have  errors  and,  therefore,  need 
more  frequent  redeterminations.  Thus, 
earlier  identification  of  changes  can  be 
made  and  costly  long-term  errors  can  be 
prevented. 

Lastly,  we  have  added  a  requirement 
that  all  cases  be  redetermined  face  to 
face  at  least  once  every  12  months  in 
order  to  verify  all  eligibility  factors  and 
to  ensure  personal  contact  between  the 
agency  and  the  individual(8).  However, 
if  the  State  redetermines  a  case  more 
frequently,  the  additional 
redeterminations  are  not  required  to  be 
face  to  face.  Yearly  face-to-face 
redeterminations  are  most  effective  in 
identifying  inconsistencies  in  the 
information  provided  in  the  monthly 
reports  or  in  answers  provided  by  the 
recipient  during  the  interview.  Face-to- 
face  contact  gives  caseworkers  an 
opportunity  to  restate  agency 
requirements  for  receipt  of  AFDC  and 
gives  recipients  time  in  which  to  ask 
questions  and  have  policies  clarified. 
We  believe  face-to-face 
redeterminations  are  cost  effective 
because  increases  in  administrative 
costs  will  be  offset  by  the  reduction  in 
erroneous  payments.  Furthermore,  tlds 
would  also  make  the  AFDC  program 
consistent  with  recertification 
requirements  in  the  Food  Stamp 
Program. 

This  proposed  regulatory  change  only 
applies  to  AFDC  and  not  the  adult 
assistance  programs. 

We  estimate  savings  of  up  to  $15 
million  annually. 

(C)  45  CFR  Pari  233 

Allocation  of  Income— 45  CFR 
233.20(a)(3)(ii)(C) 

Current  regidations  at  45  CFR 
233.20(a)(3)(ii)(C)  provide  that  States 
may  have  a  policy  to  allocate  a  portion 
of  an  individual's  income  to  support  his 
or  her  non-assistance  dependents, 
before  counting  the  remaining  income 
available  to  the  assitance  unit 
Dependents  are  not  defined  by 
regulation.  States  define  the  dependents 
for  whom  their  allocation  policy  applies. 

We  propose  to  amend  the  regxilations 
to  address  three  specific  concerns. 

A.  Some  States  have  been  interpreting 
the  provisions  to  mean  that  income  may 
be  allocated  only  to  an  individual's 
dependents  and  not  to  the  individual 
him /herself  when  such  individual  is  not 
applying  for  assistance.  The  proposed 
regulation  clarifies  that,  for  purposes  of 
allocating  income,  a  dependent  may 
include  the  individual,  as  well  as  his  or 
her  non-assistance  dependents.  States 
that  allocate  income  to  meet  the 
individual's  own  needs  must  check  the 
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allocation  box  on  the  State  Plan 
Preprint 

B.  Some  States  have  been  permitting 
income  to  be  allocated  to  support 
individuals  whose  needs  have  been 
removed  from  the  grant  under  the  child 
support  enforcement  sanction  provisions 
of  45  CFR  232.12(d)  or  because  of  a 
sanction  for  failing  to  meet  the 
requirements  of  the  WIN.  Employment 
Search  or  Community  Work  Experience 
Programs  provisions  at  45  CFR  224.51,  45 
CFR  238.22  and  45  CFR  240.22. 
Permitting  income  to  be  allocated  to  the 
support  of  a  sanctioned  individual 
before  counting  the  remaining  income 
available  to  the  assistance  unit  has  the 
effect  of  circumventing  the  intent  of  the 
sanction  (Kovisions,  i.e..  that  assistance 
will  be  determined  without  regard  to  the 
needs  of  the  sanctioned  person. 
Therefore,  to  remedy  this,  the  pn^xtsed 
regulation  provides  that  States  may  not 
allocate  income  to  meet  the  needs  of  a 
sanctioned  individual 

C  States  have  been  permitting  income 
to  be  allocated  to  meet  the  need  of  a 
wide  variety  of  persons.  As  a  result  in 
some  cases  income  has  been  used  to 
support  other  individuals  rather  than  the 
individual's  own  children  who  are 
receiving  AFDC  In  order  to  assure  that 
an  individual's  income  is  used  primarily 
to  support  the  members  of  his  or  her 
oWn  family  who  are  in  the  assistance 
unit  we  propose  to  revise  the  existing 
provisions  on  the  amounts  of  income 
that  may  be  allocated  aiui  the  persons 
for  whom  income  may  be  allocated.  The 
proposed  regulation  restricts  the  income 
allocation  provision  to  permit  allocation 
only  for  the  individual's  own  needs 
(when  he  or  she  is  not  applying  for  or 
receiving  assistance),  the  needs  of 
others  who  are  or  could  be  claimed  as 
dependents  for  determining  Federal 
personal  income  tax  liability,  or  those 
whom  the  individual  is  legally  obligated 
to  support.  Within  this  limitation.  States 
may  elect  which  dependents  to  include 
for  coverage.  The  amounts  which  may 
be  allocated  and  the  individuals  for 
whom  income  may  be  allocated  are 
consistent  with  similar  provisions 
regarding  the  income  of  stepparents  and 
alien  sponsors  (45  CFR  233.20(a](3)(xiv) 
and  233.51(b)(l]  respectively).  In 
specifying  the  amount  of  income  which 
would  be  considered  available  to  an 
assistance  unit  the  Congress  made 
certain  provisions  to  assure  that 
stepparents  and  alien  sponsors  would 
retain  sufficient  income  to  meet  their 
own  needs  and  the  needs  of  their 
dependents.  These  amounts  reflect  the 
amounts  that  States  have  determined 
are  necessary  to  meet  current  living 
expenses  as  well  as  those  amounts  tliat 


are  actually  paid  to  support  other 
indivtdirals  and  therefore  are  not 
available  to  meet  the  needs  of  the 
assistance  unit.  Since  these  are  amounts 
that  Congress  has  determined  are 
reasonable,  we  have  adopted  them  as 
the  maximum  amounts  that  may  be 
allocated  in  other  similar  circumstances. 

We  estimate  savings  of  up  to  $1 
million  annually. 

Counting  Windfalls  as  fricome — 45  CFR 
233.20(aK3)(ii)(F) 

Counting  Income  Tax  Refunds  as 
Resources— 45  CFR  233.20(a)(3)(iv)(E) 

The  general  rule  in  assistance 
programs  is  that  all  earned  and 
unearned  funds  received  by  an 
assistance  unit  must  be  counted  as 
income  for  the  month  of  receipt  except 
funds  that  are  expressly  disregarded  as 
income  in  a  Federal  statute.  However, 
under  longstanding  Federal  policy  for 
the  AFDC  and  adtdt  assistance 
programs,  a  State  agency  may  treat  non- 
recurring payments  which  are  in  the 
nature  of  a  windfall  as  resources  instead 
of  as  income.  A  windfall  is  a  sum  that  is 
not  earned,  does  not  occur  on  a  regular 
basis,  and  does  not  represent 
accumulated  monthly  income  received 
in  ■  single  sum.  A  windfall  might  come 
from  an  inheritance,  lottery  winnings,  or 
an  income  tax  refund,  but  not  title  II 
Social  Security  or  VA  benefits.  Social 
Seciuity  or  VA  benefits  covering  more 
than  one  month's  benefits  are  instead 
examples  of  accumulated  monthly 
income  received  in  a  single  lump  sum. 

In  reviewing  the  legislative  history  of 
OBRA.  we  believe  that  the  Congress 
intended  all  lump  sum  payments 
(including  windfalls)  to  be  treated  as 
income  under  the  AFDC  program.  The 
Senate  Finance  Committee  Report  No. 
97-139,  dated  November  17, 1981,  (on 
page  505)  indicates  that  lump  sum 
income  should  be  "considered  available 
to  meet  the  ongoing  needs  of  an  AFDC 
family  .  .  .".  Given  the  intent  of  the 
lump  sum  provision  to  assure  use  of 
available  funds  in  future  months,  we 
believe  that  windfall  payments  should 
be  considered  lump  simi  income.  In  the 
absence  of  the  proposed  change,  the 
very  type  of  payments  Congress 
intended  be  counted  and  used  to  meet 
the  family's  future  needs  may  not  be 
budgeted  for  meeting  future  needs,  if 
treated  initially  as  a  resource  and  not 
retained.  Accordingly,  for  AFDC.  we 
plan  to  classify  payments  in  the  nature 
of  a  windfall  (with  the  sole  exception  of 
income  tax  refunds)  as  unearned  income 
from  a  non-recurring  source  and  treat 
them  as  a  lump  sum  in  accordance  with 
45  CFR  233.20(a)(3)(ii)(F)  unless 
otherwise  disregarded.  e.g..  under  the 


casual  and  inconsequential  income 
policy  at  45  CFR  233.20(a)(3)(iv). 

With  respect  to  income  tax  refunds, 
except  for  an  Earned  Income  Credit 
payment  a  tax  refund  recognizes  that 
there  was  an  overwithholding  of  taxes 
during  the  year.  Under  the  AFDC 
program,  since  the  $75  standard  work 
expense  disregard  applies  to  gross 
income  and  respresents  all  work 
expenses  excluduing  child  care,  the 
actual  amount  of  tax  withheld  has  no 
bearing  on  the  income  counted  or  the 
amount  of  actual  assistance  payable  to 
a  recipient  Thus,  since  some  portion  of 
the  income  tax  withholding  may  have 
exceeded,  in  combination  with  other 
work  expenses,  the  $75  standard 
disregard,  and  therefore  may  have 
already  been  counted  as  income,  it 
should  not  again  be  counted  as  income 
when  it  is  returned  to  the  recipient 

Therefore,  for  the  AFDC  program  we 
are  proposing  to  make  an  exception  in 
the  case  of  income  tax  refunds  and 
require  States  to  treat  these  refunds  only 
as  resources  (liquid  assets).  However, 
any  portion  of  a  tax  refund  which 
represents  an  earned  income  credit 
(EIC)  payment  would  still  be  considered 
as  earned  income  in  accordance  with  45 
CFR  233.20(a)(6)(ix)(C).  The  EIC  portion 
of  any  tax  refimd  (or  any  EIC  payments 
for  that  matter)  must  be  treated  as 
earned  income  because  the  statute 
specifically  requires  that  such  payinents 
be  considered  as  earned  income  (section 
402(d)  of  the  Social  Security  Act).  When 
EIC  payments  are  made  in  a  sin^e  lump 
sum  they  are  paid  through  the  income 
tax  collection  system.  Thus,  in  those 
cases,  the  payments  would  come  in  the 
form  of  a  tax  refund. 

Neither  the  lump  sum  income  change 
nor  the  $75  standard  worfc  expense 
change  applies  to  the  adult  assistance 
programs.  Therefore,  we  are  not 
changing  the  policy  in  effect  for  these 
programs.  At  State  option,  these 
payments  may  be  considered  either  as 
income  or  as  a  resource. 

We  estimate  savings  of  up  $1  million 
annually. 

Casual  and  Inconsequential  Income— 45 
CFR  233.20(a)(3)(iv) 

Until  1975.  Federal  regulations  at  45 
CFR  233.20{a)(3)(ii)(c)  provided  that 
"only  such  net  income  as  is  actually 
available  for  current  use  on  a  regular 
basis  will  be  considered  .  .  ."  Even 
though  the  regulations  were  changed  in 
1975  to  require  that  income  available  for 
current  use  be  counted.  States  were  still 
permitted  to  exclude  income  considered 
"casual  and  inconsequentiaL"  One 
major  reason  was  to  help  States  avoid 
administrative  complexities  associated 
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with  budgeting  unpredictable  income 
under  the  prospective  budgeting  system. 

Another  consideration  behind  this 
policy  was  to  allow  some  latitude  in 
disregarding  small  gifts,  which  do  not 
realistically  represent  income  available 
to  meet  the  family's  living  expenses,  e.g., 
Christmas,  graduation  and  birthday 
gifts,  and  which  are  difficult  to 
administratively  track.  However,  there 
is  currently  considerable  variation  in  the 
amounts  and  types  of  income  that  States 
define  as  casual  and  inconsequential, 
and  exceptionally  large  non-recurring 
sums  have  been  disregarded  under  both 
the  AFDC  and  adult  assistance 
programs.  Currently,  19  States  have 
imposed  dollar  amounts  to  be 
disregarded  as  casual  and 
inconsequential  income.  These  amounts 
include:  $80  a  quarter.  $40  a  month,  $30 
a  quarter,  or  $10  a  month.  Therefore,  we 
propose  to  amend  the  regulations  at  45 
CFR  233.20(a)(iv)  to  provide  that  the 
State  can  optionally  exclude  gifts  which 
represent  reasonable  nominal  amounts 
not  to  exceed  $30  for  any  recipient  for 
any  quarter.  We  selected  $30  because  it 
falls  within  the  average  range  of  the 
dollar  amount  currently  used  by  States, 
and  because  it  is  the  level  used  in  the 
Pood  Stamp  Program. 

We  estimate  savings  of  up  to  $1 
million  annually. 

Definition  of  Stepparent — 45  CFR 
233,20(a)(3)(xiv);  45  CFR  233.90(a)(1);  45 
CFR  237.50(b)(3)(ii):  and  45  CFR 
237.50(b)(4)(u) 

Several  States  have  questioned 
whether  the  AFDC  provision  at  45  CFR 
233.90  which  specifies  that  a  stepparent 
must  be  "ceremonially"  married 
includes  common  law  marriage  in  States 
that  recognize  a  common  law  marriage 
as  valid  under  the  laws  of  the  State. 

We  propose  to  amend  the  regulation 
at  45  CFR  233.90(a)(1)  to  remove  the 
word  "ceremonially"  and  clarify  that  in 
determining  whether  a  child  has  been 
deprived  of  parental  support,  the 
marriage  must  only  be  one  that  is 
recognized  as  a  valid  marriage  under  the 
laws  of  the  State.  This  includes  common 
law  marriages.  The  reason  we  included 
the  word  "ceremonially"  was  to  deter 
States  fit>m  counting  the  income  of  a 
"man  in  the  house"  as  available  to  the 
assistance  unit.  We  never  intended  to 
exclude  the  income  of  a  person  who  was 
legally  and  validly  married  to  the  parent 
of  an  AFDC  child  under  State  law. 
Therefore,  we  are  clarifying  the 
regulations  to  reflect  this  intent. 

We  propose  to  further  amend  the 
regulation  at  45  CFR  233.20  (a)(3)(xiv)  to 
clarify  that  a  stepparent  is  one  who  is 
married  to  the  child's  parent  under  State 


law.  We  estimate  savings  up  to  $1 
million  annually. 

We  are  also  removing  the  word 
"ceremonially"  from  the  provisions  at  45 
CFR  237.50(b)(3)(U)  and  (4)(ii)  to 
conform  with  these  proposed  changes. 

Disregard  of  Income  horn  VISTA 
Payments— 45  CFR  233.20(a)(4)(ii)(A) 

In  accordance  with  section  404(g)  of 
Pub.  L  93-113,  the  Domestic  Volunteer 
Service  Act  of  1973.  payments  received 
by  applicants  and  recipients 
participating  in  the  Volunteers  in 
Service  to  America  (VISTA)  Program 
have  been  disregarded,  regardless  of  the 
amount  of  such  payments. 

On  December  13. 1979,  Congress 
enacted  Pub.  L  96-143  the  Domestic 
Volunteer  Service  Act  of  1979,  which 
included  a  provision  limiting  this 
disregard.  Section  9  of  Pub.  L  96-143 
provides  that  the  disregard  "shall  not 
apply  in  case  of  such  payments  when 
the  Director  determines  that  the  value  of 
all  such  payments,  adjusted  to  reflect 
the  number  of  hours  such  volunteers  are 
serving,  is  equivalent  to  or  greater  than 
the  minimum  wage  then  in  effect  under 
the  Fair  Labor  Standards  Act  of  1938, 
...  or  the  minimum  wage,  under  the 
laws  of  the  State  where  such  volunteers 
are  serving,  whichever  is  the  greater." 

Since  Federal  regulations  were  not 
revised  at  that  time,  we  are  amending 
them  now  to  accurately  reflect  section  9 
of  Pub.  L  96-143. 

(DJ  45  CFR  Part  234 

Criteria  for  Use  of  Restricted 
Payments— 45  CFR  234.60(a)(2)(U);  45 
CFR  234.60(a)(e) 

Section  406(b)(2)  of  the  Social  Security 
Act  provides  for  restricted  payments  (a 
protective  payee,  vendor  payments,  or 
two-party  checks)  in  situations  where 
the  caretaker  relative  has  demonstrated 
an  inability  to  manage  funds,  thereby 
imperiling  the  child's  welfare.  In 
addition  to  mandating  that  States  make 
a  determination  of  mismanagement  prior 
to  making  a  restricted  payment,  the 
statute  also  includes  certain  conditions 
which  must  be  met  by  States  in 
implementing  this  provision.  The  State 
must:  (1)  Provide  opportimity  for  a  fair 
hearing  before  the  State  agency  on  the 
determination  of  inability  to  manage 
funds;  (2)  undertake  and  continue 
special  efforts  to  develop  greater  ability 
on  the  part  of  the  relative  to  manage 
funds;  and  (3)  conduct  periodic  reviews 
to  ascertain  whether  conditions 
justifying  a  determination  of 
mismanagement  still  exist.  When  first 
enacted,  Congress  hmited  the  number  of 
cases  at  5  percent  that  a  State  could 
have  in  restricted  payment  status.  This 


statutory  limitation  was  subsequently 
raised  twice  to  10  percent  and  20 
percent.  Then,  in  OBRA,  Congress 
deleted  the  limitation  entirely  and  also 
provided  States  the  authority  to  allow 
recipients  to  voluntarily  request 
restricted  payments  without  a 
determination  of  mismanagement. 

An  NPRM,  published  in  1979  (45  FR 
11803),  to  implement  changes  required 
by  Pub.  L  95-171,  approved  November 
12, 1977,  generated  comments  from 
States  requesting  clarification  of  what 
constitutes  mismanagement.  In  that 
NPRM,  we  proposed  to  include  a  rule 
that  a  determination  of  mismanagement 
could  not  be  made  solely  on  the  fact  that 
bills  were  not  timely  paid.  To  respond  to 
those  request,  the  final  regulations 
included  requirements  which  States 
must  take  into  account  in  determining 
whether  there  has  been 
mismanagement.  These  are:  (1)  Whether 
funds  were  spent  for  some  emergency  or 
extraordinary  reason;  (2)  whether 
expenses  for  necessary  bills  exceeded 
the  recipient's  grant  and  other  income; 
and  (3)  whether  withholding  of  a 
payment  was  an  exercise  of  consumer 
rights  when  there  is  a  legitimate  dispute 
as  to  whether  terms  of  an  agreement 
have  been  met.  These  requirements 
were  not  intended  to  be  all  inclusive, 
but  rather  to  provide  a  framework  under 
which  States  could  implement  the 
restricted  payment  provisions. 

States  have  asked  for  more  flexibiUty 
in  determining  when  mismanagement 
exists  so  that  they  may  tailor  their 
vendor  payment  programs  to  specific 
situations  not  covered  by  existing 
regulations.  This  is  a  reasonable 
request.  Since  1979.  State  agencies  have 
had  considerable  experience  in.handling 
cases  of  mismanagement  under  the  Act 
and  implementing  regulations.  This 
experience  has  demonstrated  that  these 
rules  have  proved  to  be  too  restrictive 
and  thus,  in  many  situations.  States 
have  not  been  able  to  adequately 
protect  dependent  children  from  the 
caretakers'  mismanagement  of  the 
AFDC  grant. 

Therefore,  we  are  proposing  to  amend 
the  regulation  by  removing  the  specific 
criteria  under  which  a  determination  of 
mismanagement  is  made  and  allowing 
States  to  establish  the  criteria  for  such  a 
determination  (with  one  exception).  The 
effect  of  this  is  to  restore  Federal  policy 
in  this  area  nearly  to  what  it  was  prior 
to  1979.  Under  this  change.  States  will 
have  more  flexibility  in  meeting  a 
variety  of  situations  in  which 
mismanagement  arises,  which  cannot 
now  be  met.  However,  the  States  will 
still  have  to  meet  the  conditions  of 
section  406  and  other  provisions  of  the 
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Act  requiring  that  their  mismanagement 
determinations  be  reasonable  in  light  of 
the  welfare  of  the  dependent  child. 

However,  we  propose  in  these 
regulations  that  mismanagement  will  be 
presumed  after  two  months' 
nonpayment  of  rent.  We  believe  this  is  a 
reasonable  minimum  criteria  for 
mismanagement  Nonpayment  of  rent  is 
a  serious  problem  because  it  may  place 
the  recipient  in  jeopardy  of  eviction 
from  his  or  her  current  housing  with  no 
immediate  prospects  for  finding  new 
housing. 

While  AFDC  recipients  may  face  a 
variety  of  short  term  crises  from  month 
to  month,  being  homeless  presents  them 
with  a  grave  situation  which  can  only 
exacerbate  their  other  problems.  In  light 
of  this,  it  seems  to  us  that  the  welfare  of 
dependent  children  cannot  be 
adequately  safeguarded  when  such 
children's  families  are  under  constant 
threat  of  being  without  a  place  to  live. 
Therefore,  this  proposed  change  not 
only  fulfills  the  statutory  imperative  to 
protect  the  welfare  of  dependent 
children  but  is  also  squarely  in  keeping 
with  the  purposes  of  the  AFDC  program, 
as  expressed  in  section  401  of  the  Social 
Security  Act.  to  provide  for  the  care  of 
dependent  children  in  their  own  homes 
and  to  help  maintain  and  strengthen 
family  life. 

An  additional  benefit  of  this  policy 
may  be  to  Increase  the  availability  of 
adequate  housing  in  jurisdictions  where 
landlords  are  reluctant  to  rent  to  welfare 
recipients. 

Additionally,  in  cases  where 
protective  payments  are  being  made. 
States  are  currently  required  to  make 
referrals  for  social  services  where 
problems  and  needs  for  services  and 
care  of  the  recipients  are  beyond  the 
ability  of  the  protective  payee  to  handle. 

We  propose  to  delete  this  automatic 
requirement  for  social  services  referral 
States  will  be  given  flexibility  sp  that 
they  need  not  refer  recipients  to  social 
services  when  they  are  unnecessary  or 
unwanted.  For  example,  counseling 
services  are  of  little  value  when 
recipient  does  not  seek  them. 

For  much  the  same  reasons  as  we 
made  the  changes  in  the  criteria  for 
mismanagement,  we  are  also  proposing 
to  change  the  methodology  and  timing  of 
fair  hearings  as  previously  noted  in  the 
discussion  of  45  CFR  205.10. 

Currently,  the  opportunity  for  advance 
hearings  can  result  in  considerable 
delays  before  the  new  payment  form  is 
instituted,  due  to  delays  in 
administrative  proceedings.  Even  though 
a  State  holds  these  hearings  in  the  time 
frames  required  under  the  existing 
regulations,  they  can't  always  be  done 
expeditiously  enough  to  prevent 


irreparable  harm,  such  as  evictions, 
from  occurring.  Accordingly,  we  believe 
a  change  to  post  hearings  will  enable 
the  State  to  react  more  quickly  to 
situations  in  which  the  protection  of 
dependent  children  requires  urgent  and 
immediate  action. 

In  order  to  give  States  maximum 
flexibility,  we  have  not  specified  any 
particular  procedures  to  be  followed  by 
the  States  in  conducting  the  fair 
hearings.  In  the  absence  of  such 
procedures  in  the  regulations,  States  will 
need  to  establish  appropriate 
procedures  consistent  with 
constitutional  requirements.  We  have, 
however,  required  States  to  provide 
adequate  notice  to  recipients 
concurrently  with  the  insitution  of 
protective,  vendor,  or  two-party 
payments. 

One  of  the  key  purposes  of  these 
changes,  including  the  change  to  the 
definition  of  mismanagement,  is  to  help 
to  alleviate  the  shortage  of  housing  that 
is  adversely  affecting  AFDC  recipients. 
The  shortage  of  such  housing  is 
becoming  an  increasingly  serious 
problem  working  substantial  hardship  in 
AFDC  children.  The  experience  in  New 
York  City  is  illustrative  of  the  significant 
problems  faced  by  AFDC  recipients  as 
the  result  of  the  mismanagement  of  reijt 
allowances  by  a  small  portion  of 
recipients.  The  failure  of  a  few 
recipients  to  pay  their  rent  has  resulted 
in  the  unwillingness  of  many  New  York 
City  landlords  to  rent  to  AFDC 
recipients,  to  the  great  hardship  of  many 
AFDC  children.  For  example,  New  York 
City  authorities,  in  response  to  an  acute 
shortage  of  rental  housing  for  AFDC 
recipients,  recently  sent  out  over  50,000 
inquiries  seeking  rental  units.  Only 
about  110  replies  were  received.  In 
addition,  as  noted  above,  under  the 
existing  regulations  it  often  is  difficult  to 
place  an  AFDC  recipient  who  is  not 
paying  rent  on  protective,  vendor  and 
two-party  payments  without  a 
substantial  delay  while  a  hearing  is 
being  pursued.  Since  many  landlords  are 
unwilling  to  risk  such  a  delay  should  the 
recipient  fail  to  pay  rent,  there  is  a 
growing  shortage  of  rental  housing  for 
AFDC  recipients.  Since  State  and  local 
authorities  will  now  be  able  to  place 
recipients  on  protective,  vendor  and 
two-party  payments  prior  to  the 
opportunity  for  a  hearing,  this  delay  will 
be  eliminated.  All  these  changes,  by 
making  it  easier  for  State  and  local 
authorities  to  place  AFDC  recipients  on 
protective,  vendor,  or  two-party 
payments,  should  result  in  a  greater 
willingness  of  landlords  to  rent  to  AFDC 
recipients,  thereby  helping  alleviate  the 
present  shortage  of  housing  for  AFDC 
recipients. 


Comments  are  requested  whether 
these  regulations  should  establish 
hearing  procedures  or  whether  the 
specification  of  appropriate  procedures 
should  be  left  to  the  States. 

We  estimate  annual  savings  of  up  to 
$1  million. 

Review  of  Restricted  Payment  Case^— 
45  CFR  234.60(aK9) 

Currently,  States  are  required  to 
review  restricted  payment  cases  as 
frequently  as  indicated  by  the 
individuai's  circumstances  and  at  least 
every  6  months  in  the  AFDC  program. 
The  specified  time  frame  for  review  was 
changed  in  1980  from  3  months  to  6 
months  to  coincide  with  the  time  frame 
for  periodic  eligibility  redeterminations. 
It  was  done  in  response  to  comments 
received  in  relation  to  the  restricted 
payment  NFRM  to  provide 
administrative  ease  in  case 
management 

We  now  propose  to  change  die  time 
frame  for  review  of  these  cases.  In  cases 
where  a  vendor  or  two-party  payment 
has  been  instituted,  review  will  be  made 
at  the  request  of  the  recipient,  but  not 
more  than  once  every  12  months.  The 
recipient  will  have  the  burden  of  proof 
in  showing  that  circumstances  have 
changed  sufficientiy  so  that  vendor  or 
two-party  payments  are  no  longer 
justified. 

These  changes  will  ensure  continidty 
of  the  form  of  assistance,  once  an  action 
has  been  taken  to  institute  these 
restricted  payments.  In  cases  with 
protective  pa)rments,  review  can 
continue  to  be  made  as  frequently  as 
indicated  by  die  individual's 
circumstances,  but  we  propose  that 
review  be  required  at  least  once  every  2 
years,  regarding  the  need  for  protective 
payments  and  the  way  they  are  liefaig 
carried  out.  Maximum  flexibility  is 
retained  in  protective  payment  cases,  to 
help  ensure  that  necessary  changes  can 
be  made  swiftly  when  indicated.  Federal 
and  State  administrative  costs  would 
also  be  reduced. 

These  proposed  changes  will  also 
minimize  the  number  of  times  die 
recipients  is  required  to  report  similar 
information  and  permit  the  State  to 
avoid  repetitious  and  unnecessary 
reviews.  They  will  also  enable  States,  in 
the  absence  of  changes  in  the 
individual's  circumstances,  to  include 
the  restricted  payment  review  with  the 
regulariy  scheduled  eligibility 
redetermination. 

We  estimate  annual  savings  of  up  to 
$1  million. 
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(E)  Techw'caJ  Amendments 

A.  OBRA  extensively  revised  the  title 
IV-A  statute.  Because  of  the  major  work 
effort  involved  in  developing  regulations 
and  providing  guidance  to  States  for 
implementation  of  these  new  provisions, 
several  technical  changes  to  the 
regulations  were  inadvertently  not 
made.  We  propose  to  amend  our 
regulations  to  reflect  these  technical 
changes  to  the  Social  Security  Act. 

1.  Section  2181  of  OBRA  repealed 
section  403(g)  of  the  Social  Security  Act. 
This  section  had  established  a  penalty 
to  reduce  by  1  percent  the  quarterly 
amount  payable  to  a  State  under  title 
rV-A  for  failure  to  inform  of  and  provide 
and  arrange  for  early  and  periodic 
screening,  diagnosis  and  treatment 
(EPSDT)  under  title  XIX  for  children 
receiving  assistance  under  AFDC.  The 
regulations  at  §{  201.14(a)(3)  and 
205.146(c)  are  removed  to  reflect  this 
amendment  to  the  Social  Seciuity  Act 

2.  Section  2319  of  OBRA  repealed 
section  403(a)(3)(A)  of  the  Act  which 
authorized  75%  matching  for  training, 
and  as  a  result,  we  consider  training  to 
be  an  administrative  expense  under 
section  403(a)(3)(C)  which  provides  for 
50%  matching.  The  regulations  at  45  CFR 
205.45  (b)  and  (c)  are  amended  to  reflect 
this  change.  They  do  not  apply  to  the 
adult  assistance  programs. 

3.  Section  2353(b)  of  OBRA  repealed 
section  402(a)(5)  of  the  Social  Security 
Act  as  in  effect  with  respect  to  Puerto 
Rico,  Guam,  and  the  Virgin  Islands.  This 
provision  had  related  to  the 
estabbshment  and  maintenance  of 
personnel  standards  on  a  merit  basis, 
and  for  the  training  and  effective  use  of 
paid  subprofessional  staff.  The 
regulations  at  45  CFR  Part  225  are  now 
currently  applicable  only  to  the  adult 
assistance  programs,  and  have  been 
revised  to  delete  the  reference  to  the 
AFDC  program. 

4.  Section  2605(f)  of  OBRA  prohibito 
counting  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP)  benefits 
as  either  income  or  resources  for  any 
purpose  under  any  Federal  or  State  law 
relating  to  taxation,  food  stamps,  public 
assistance,  or  welfare  programs. 

Although  the  status  is  very  clear  and 
leaves  no  decision  to  the  Secretary,  an 
amendment  is  needed  to  update  the  list 
of  disregard  requirements  currently 
included  in  the  regulations,  and  to 
distinguish  the  permanent  and 
mandatory  exlcusion  of  LIHEAP 
benefits  from  the  temporary  and 
optional  exclusion  of  certain  other  home 
energy  assistance  (48  FR  33304,  July  21, 
1983).  Therefore,  the  regulations  at  45 
CFR  233.20(a)(4)(ii)  are  amended  to 
exclude  from  income  and  resources. 


benefits  provided  under  the  Low  Income 
Home  Energy  Assistance  Program. 
B.  Additionally,  we  propose  the 
following  changes  to  conform  regulatory 
poUcy  to  existing  legislation. 

1.  The  Food  Stamp  Program 
regulations  at  7  CFR  272.1(g)(l)(i) 
provide  that  State  agencies  shall 
eliminate  the  purchase  requirement  for 
all  households  on  or  before  January  1, 
1979.  Prior  to  that  date,  the  title  IV-A 
agency  could  deduct  the  food  stamp 
purchase  cost  and  consider  it  an  AFDC 
payment  for  purposes  of  Federal 
matching.  This  provision  at  45  CFR 
234.11(b)  is  removed  as  it  is  now 
obsolete. 

2.  Pub.  L  97-34,  The  Economic 
Recovery  Tax  Act  of  1981,  terminated 
the  separate  WIN  and  Welfare  Tax 
Credits,  for  providing  employment  to 
AFDC  recipients,  and  effective  January 
1, 1982,  added  these  two  groups  to  the 
groups  provided  for  in  the  Targeted  Jobs 
Tax  Credit  program,  i.e.,  recipients  of 
AFDC  for  at  least  90  days  and  WLN/ 
WIN  Demonstration  participants. 

Pub.  L  97-34.  also  provided  that 
certification  of  AFDC  recipient  status  is 
now  a  function  of  a  designated  local 
agency.  Under  Federal  policy,  the  State 
Employment  Security  Agency  will 
provide  the  required  certification.  The 
State  and  local  IV-A  agency  function 
will  be  limited  to  providing  verification 
that  the  individual  being  hired  has  been 
an  AFDC  recipient  for  at  least  90  days 
or  is  a  participant  in  the  WIN  or  WIN 
Demonstration  program.  Therefore,  the 
regulations  at  45  CFR  235.40  relating  to 
the  certification  of  AFDC  recipients  for 
employment  incentive  tax  credit  are 
removed  as  no  longer  applicable  to  the 
title  rV-A  agency. 

The  regulations  at  45  CFR 
205.50(a)(l)(i)(D)  have  been  revised  to 
provide  for  the  release  of  information  to 
verify  that  an  individual  has  been  a 
recipient  of  AFDC  for  at  least  90  days  or 
is  a  WIN/WIN  Demonstration 
participant. 

3.  Pub.  L  92-«03,  October  30, 1972, 
provided  the  Secretary  authority  to 
assure  that  social  security  account 
numbers  be  assigned  to,  among  others, 
any  applicant  for  or  recipient  of  benefits 
under  federally  funded  programs. 
Subsequently,  section  7  of  Pub.  L  93- 
579.  The  Privacy  Act  of  1974,  made  it 
unlawful  for  any  Federal,  State,  or  local 
govenunent  agency  to  deny  any  right 
benefit  or  privilege  because  of  an 
individual's  refusal  to  disclose  his  social 
security  number,  unless  such  disclosure 
is  required  by  Federal  statute,  or  the 
disclosure  of  the  social  security  number 
is  to  a  Federal,  State,  or  local  agency 
which  maintained  a  system  of  records  in 
existence  and  operating  before  January 


1, 1975,  if  such  disclosure  was  required 
by  statute  or  regulation  adopted  prior  to 
such  date  to  verify  the  identity  of  the 
individual. 

As  a  result  of  these  statutory 
provisions,  Federal  regulations  were 
developed  (45  CFR  206.10  (b)  and  (c)); 
(section  206.10  was  completely 
renumbered  under  TEFRA  implementing 
regulations).  They  provide  that  the  State 
rV-A  agency  could  impose  the 
disclosiu'e  as  a  condition  of  eligibility 
for  AFDC  only  if  the  State  had  in  effect 
prior  to  January  1975.  a  system  of 
welfare  or  Medicaid  records  for  which 
disclosure  of  the  SSN  was  required  by 
statute  or  regulation,  in  order  to  veri^ 
the  identity  of  the  individual.  However, 
in  1975.  Pub.  L  93-647  mandated  that  as 
a  condition  of  eligibility  for  AFDC.  all 
applicants  and  recipients  must  furnish 
the  rV-A  agency  a  social  security 
number.  Regulations  implementing  this 
statutory  provision  are  codified  at  45 
CFR  232.10.  This  change  in  Federal 
statute  and  the  regulations  at  45  CFR 
232.10  have  rendered  obsolete  those 
provisions  in  45  CFR  206.10,  and  they 
are  accordingly  removed. 

3.  Section  101(a)  of  Pub.  L  96-272 
repealed  section  408  of  the  Social 
Security  Act  and  established  a  new  Part 
E  under  title  IV  of  the  Act.  The  State 
agency  responsible  for  administering  the 
program  authorized  by  Part  B  of  title  IV 
is  to  administer  or  supervise 
administration  of  this  new  Part  E. 
Federal  Payments  for  Foster  Care  and 
Adoption  Assistance.  This  repeal  is 
effective  at  the  time  the  State  plan  under 
IV-E  becomes  effective,  but  not  later 
than  September  30, 1982.  The  regulations 
at  45  CFR  233.110  are  revised  to  reflect 
this  amendment  to  the  Social  Seciuity 
Act.  Other  references  to  AFDC  Foster 
Care  at  45  CFR  233.90(c).  45  CFR 
233.10(b).  and  45  CFR  232.10(c)  are 
deleted  as  well. 

4.  Section  507  of  Pub.  L  94-566 
amended  section  407  of  the  Social 
Security  Act  to  provide  for  a  reduction 
in  the  AFDC  payment  by  the  amount  of 
unemployment  compensation  a  child's 
unemployed  parent  receives  and  that 
the  family  is  ineligible  if  the  parent 
refuses  to  apply  for  or  accept 
unemployment  compensation.  Although 
the  pertinent  program  policy  was 
amended  to  reflect  this  change,  the 
parallel  FFP  provision  was  not  The 
regulation  now  at  45  CFR 
233.100(c)(l){v)  is  amended,  therefore,  to 
reflect  this  change  in  statute. 

5.  Section  407(c)(A)(i)  of  the  Social 
Security  Act  provides  that  FFP  is  not 
available  in  any  payment  of  aid  made  to 
an  unemployed  principal  earner  during 
the  first  30  days  of  unemployment  The 
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implementing  regulation  however 
provides  that  if  the  principal  earner  is 
"not  unemployed"  during  the  30-period, 
there  is  no  FFP.  This  is  a  difficult 
grammatical  construction  to  understand 
and  might  be  read  to  mean  that  if  the 
principal  earner  is  "unemployed"  during 
the  30-day  period,  FFP  is  available. 
Because  Oiis  would  contravene  the 
statute,  the  regulation  now  at  45  CFR 
233.100(c)(2)(i)  is  amended  to  clarify  that 
FFP  is  not  available  for  payments  that 
cover  the  first  30  days  of  unemployment 

Additionally,  those  regulatory 
provisions  that  still  reference  the  word 
"father"  are  amended  to  substitute  the 
word  "parent"  as  required  to  eliminate, 
where  possible,  gender  discrimination. 

We  have  also  corrected  as  «  result  of 
our  own  review,  general  references  and 
citations.  We  have  deleted  some 
obsolete  material  from  45  CFR  205.40(d) 
and  45  CFR  233.27(b)(2)  and  corrected 
references  in  45  CFR  205.50(a)  and 
{a)(2)(i)(A). 

These  regulations  are  issued  under  the 
authority  of  section  1102  of  the  Social 
Security  Act  as  amended,  49  Stat  647. 
as  amended.  42  U.S.C  1302. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.808.  Public  Assistance 
Maintenance  Assistance  (State  Aid)) 

List  of  Subjects 

45  CFR  Part  201 

Aid  to  families  with  dependent 
children.  Family  assistance.  Grant 
programs-social  programs,  Guam,  Public 
assistance,  Puerto  Rico,  Virgin  Islands. 

45  CFR  Part  205 

Administrative  practice  and 
procedure.  Aid  to  families  with 
dependent  children.  Family  assistance, 
Grant  programs-social  programs,  Public 
assistance  programs.  Reporting 
requirements. 

45  CFR  Part  206 

Aid  to  families  with  dependent 
children.  Family  assistance.  Grant 
programs-social  programs.  Public 
assistance  programs. 

45  CFR  Part  225 

Aid  to  families  with  dependent 
children.  Family  assistance,  Grant 
programs-social  programs.  Public 
assistance  programs,  Volunteers. 

45  CFR  Part  232 

Aid  to  families  with  dependent 
children.  Child  support  Child  welfare, 
Family  Assistance.  Grant  progress- 
social  programs. 

45  CFR  Part  233 

Aid  to  families  with  dependent 
children.  Aliens,  Family  assistance. 


Grant  programs-social  programs.  Public 
assistance  programs.  Reporting 
requirements. 

45  CFR  Part  234 

Aid  to  families  with  dependent 
children.  Family  assistance.  Grant 
programs-social  programs.  Health 
facilities.  Public  assistance.  Public 
housing. 

45  CFR  Part  235 

Aid  to  families  with  dependent 
children.  Family  assistance.  Grant 
programs-social  programs.  Public 
assistance  programs. 

45  CFR  Part  237 

Aid  to  Families  with  dependent 
children.  Family  assistance,  Grant 
programs-social  programs,  Public 
assistance  proraras. 

Dated:  February  9, 1984. 
Maitfaa  A  McStaen, 
Acting  Commissioner  of  Social  Security. 

Approved:  March  19. 1984. 

Revised  A  Approved:  September  21, 1984. 
Maigaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

Title  45  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

PART  291-{AMENDED] 

A.  Part  201  is  amended  as  follows: 
1.  Section  201.14  is  amended  by 

vacating  and  reserving  paragraph  (a)(3) 

as  follows: 

§201.14    ReeontMerabon  under  aedion 
11 16(d)  of  the  ACL 

(a)  •  •  • 

(3)  [Reserved] 


PART  205-(  AMENDED] 

B.  Part  205  is  amended  as  follows: 
1.  The  Table  of  Contents  in  Part  205  is 

amended  by  adding  S  205.32  to  read  as 

follows: 

PART  205— GENERAL 
ADMINISTRATION— PUBUC 
ASSISTANCE  PROGRAMS 


205.32    Procedures  for  issuance  of 
replacement  checks. 

•         •         •         *         * 

2.  Section  205.10  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  209,10    HeartnQS, 
(a)*** 
U)  *  *  * 


(2)  Hearing  procedures  shall  be  issued 
and  publicized  by  the  State  agency. 
Such  procedures  shall  provide  for  a 
face-to-face  hearing,  or  where  the  State 
and  the  applicant  or  recipient  mutually 
agree,  a  hearing  by  telephone.  Under 
this  provision,  the  State  shall  assure  that 
the  applicant  or  recipient  is  afforded  all 
rights  as  specified  in  this  section, 
whether  the  hearings  is  face-to-face  or 
by  telephone; 
*        *        *        ft        * 

3.  Section  205.10  is  amended  by 
revising  the  introductory  text  of  (a)(4)4o 
read  as  follows: 


1205.10 

(a)  *  *  * 

(4)  In  cases  of  intended  action  to 
discontinue,  terminate,  suspend  or 
reduce  assistance: 

ft        *        ft        ft        • 

4.  Section  205.10  is  amended  by 
revising  paragraph  (a](4)(i)(B)  to  read  as 
follows: 

9205.10    Hearings, 
(a)  •  •  • 

(4)  •  •  • 
(i)  •  •  • 

(B)  "Adequate"  means  a  written 
notice  that  includes  a  statement  of  what 
action  the  agency  intends  to  take,  the 
reasons  for  the  intended  agency  action,         9 
the  specific  regulations  supporting  such 
action,  explanation  of  the  individual's 
right  to  request  an  evidentiary  hearing 
(if  provided)  and  a  State  agency  hearing, 
the  circumstances  under  which 
assistance  is  continued  if  a  hearing  is 
requested,  and  if  the  agency  action  is 
upheld,  that  such  assistance  must  be 
repaid  under  title  IV-A.  and  must  also 
be  repaid  under  titles  L  X.  XTV  or  XVI 
(AABD)  if  the  State  plan  provides  for 
recovery  of  such  payments. 

5.  Section  205.10  is  amended  by 
revising  the  introductory  text  of 
paragraph,  (a)(5)  to  read  as  follows: 

9205.10    Hearings. 

(a)  •  *  • 

(5)  An  opportunity  for  a  hearing  shall 
be  granted  to  any  applicant  who 
requests  a  hearing  because  his  or  her 
claim  for  financial  assistance  (including 
a  request  for  supplemental  payments 
under  SS  233.23  and  233.27)  is  denied,  or 
is  not  acted  upon  with  reasonable 
promptness,  and  to  any  recipient  who  is 
aggrieved  by  any  agency  action 
resulting  in  suspension,  reduction, 
discontinuance,  or  termination  of 
assistance.  A  hearing  need  not  be 
granted  when  either  State  or  Federal 
law  requires  automatic  grant 
adjustments  for  classes  of  recipients 
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unleM  ttie  reason  for  an  individual 
appeal  is  incorrect  grant  computation. 
•        •        •        •        • 

&  Section  205.10  is  amended  by 
revising  paragraphs  (a){6)(i).  (a)(6)(i)(A). 
(a](e)(iXB)  and  by  adding  a  new 
paragraph  (a](6)(i)(C)  to  read  as  follows: 

i20S.lO   llsilnia. 
(a)  •  •  • 
(6)  •  •  • 

(i)  Assistance  skall  not  be  suspended, 
reduced,  discontinued  or  terminated, 
(but  is  subject  to  recovery  by  the  agency 
if  its  action  is  sustained),  until  a 
decision  is  rendered  after  a  hearing, 
unless: 

(A)  A  determination  is  made  at  the 
hearing  that  the  sole  issue  is  one  of 
State  or  Federal  law  or  policy,  or  change 
in  State  or  Federal  law  and  not  one  of 
incorrect  grant  computation: 

(B)  A  change  affecting  the  recipient's 
grant  occurs  while  the  hearing  decision 
is  pending  and  the  recipient  fails  to 
request  a  hearing  after  notice  of  the 
change;  or 

(C)  The  recipient  specifically  requests 
that  he  or  she  not  receive  continued 
assistance  pending  a  hearing  decision: 

7.  Section  205.10  is  amended  by 
revising  paragraph  (aK7)  to  read  as 
follows: 

§209.10    llawtm 

(7)  A  State  may  provide  that  a  hearing 
request  Hiade  after  the  date  of  action 
(but  during  a  period  not  in  excess  of  10 
days  following  such  date)  shall  result  in 
reinstatement  of  assistance  to  be 
continued  until  the  hearing  decision, 
unless  (i)  the  recipient  specifically 
requests  that  continued  assistance  not 
be  paid  pending  the  hearing  decision;  or 
(ii)  at  the  hearing  it  is  determined  that 
the  sole  issue  is  one  of  State  or  Federal 
law  or  policy.  In  any  case  where  action 
was  taken  without  timely  notice,  if  the 
recipient  requests  a  hearing  within  10 
days  of  the  mailing  of  the  notice  of  the 
action,  and  the  agency  determines  that 
the  action  resulted  from  other  than  the 
apptication  of  State  or  Federal  law  or 
policy  or  a  change  in  State  or  Federal 
law,  assistance  shall  be  reinstated  and 
continued  until  a  decision  is  rendered 
after  the  hearing,  unless  the  recipient 
specifically  requests  that  continued 
assistance  not  be  paid  pending  the 
hearing  decision. 

8.  Part  205  is  amended  to  add  a  new 
§  205.32  to  read  as  foUows: 


S206JS 


(a)  State  plan  requirements.  A  State 
plan  under  title  IV-A  of  the  Social 
Security  Act  shall  provide  that  (1) 
procedures  are  in  effect  to  ensure  that 
no  undue  delays  occur  in  issuing  a 
replacement  check;  and  (2)  when 
applicable,  prior  to  the  issuance  of  a 
replacement  check,  the  State  agency 
must: 

(i)  Issue  a  stop  payment  order  on  the 
original  AFDC  check  through 
appropriate  banking  procedures:  and 

(ii)  Require  recipients  to  execute  a 
signed  statement  attesting  to  the  non- 
receipt,  loss,  or  theft  of  the  original 
AFDC  check.  However,  if  obtaining  such 
a  statement  from  the  recipient  will  cause 
the  issuance  of  the  check  to  be  unduly 
delayed,  the  statement  may  be  obtained 
within  a  reasonable  time  after  the  check 
is  issued 

(b)  State  option.  A  State  plan  may 
provide  that  as  a  condition  for  issuance 
of  a  replacement  check,  a  recipient  is 
required  to  report  a  lost  or  stolen  AFDC 
check  to  the  police  or  other  appropriate 
authorities.  Under  this  provision,  the 
State  agency  may  require  that  the 
recipient  verify  that  a  report  was  made 
to  the  police  or  other  appropriate 
authorities  and  if  so,  the  agency  will 
establish  procedures  for  such 
verification. 

9.  Section  205.40  is  amended  by 
vacating  and  reserving  paragraph  (d)  as 
follows: 

SaoMo  Qutmt oomwi sysisni. 
•       *      •      •      • 

[Reserved] 

10.  Section  205.45  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


82(».4S    Fedwii 
raMion  to 


partlclpaUon  In 


(b)  Federal  financial  participation  is 
available  at  50  percent  under  title  IV-A 
for  providing  training  in  emergency 
welfare  preparedness  for  all  staff  and 
for  volunteers. 

(c)  In  Guam,  Puerto  Rico,  and  the 
Virgin  Islands,  Federal  financial 
participation  is  available  at  the  rate  of 
75  percent  in  expenditiu'es  for 
emergency  welfare  preparedness  under 
tides  I,  X,  Xrv,  XVI  (AABD)  of  the 
Social  Security  Act 

11.  Section  205.50  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 


S  205.50    Safeguardtoglnfonnatlontorthe 
flnancM  assistance  pregrants. 

(a)  State  plan  requirements.  A  State 
plan  for  financial  assistance  under  title 
rV-A  of  the  Social  Security  Act  must 
provide  that 

12.  Section  205.50  is  amended  to 
revise  paragraph  (a)(l)(i)(D)  to  read  as 
follows: 

920S.50    Safeguarding  Information  for  the 


(1)  *  •  * 
(i)  •  •  • 

(D)  The  verification  to  the 
Employment  Security  Agency  that  an 
individual  has  been  an  AFDC  recipient 
for  at  least  90  days  or  is  a  WIN  or  WIN 
Demonstration  participant  pursuant  to 
Pub.  L  97-34,  the  Economic  Recovery 
Tax  Act  of  1981. 
*        •        •        •        • 

13.  Section  205.50  is  amended  by 
revising  paragraph  (a)(2)(iKA}  to  read  as 
follows: 

9205.50    SafeguartfnglnfoniMltonforttM 
financial  aseletancs  progriw. 

(a)  *  *  • 

(2)  •  •  • 

(i)  *  *  * 

(A)  The  names  and  addresses  of 
applicants  and  recipients  and  amounts 
of  assistance  provided  (unless  excepted 
imder  paragraph  (a)(lXiv)  of  this 
section); 

14.  Section  205.146  is  amended  by 
vacating  and  reserving  paragraph  (c)  as 
follows: 

9205.146    Specific  ImlMione en  Federal 
financial  participation  under  title  IV-A. 

(c)  [Reserved] 


PART  206— (AMENDED) 

C.  Part  206  is  amended  as  set  forth 
below: 

1.  Section  206.10  is  amended  by 
removing  and  reserving  paragraphs 
(a)(l)(iv)  and  (aKl)(v)  as  follows: 

9206.10    Application,  determination  Of 
eliglbNIty  and  fumiaNng  of  aaaistance. 

(a)  •  •  • 

(1)  *  *  • 

{iv)-(v)  [Reserved] 

2.  Section  206.10  is  amended  by 
revising  paragraph  (aK9)(iii)  and  adding 
(a)(9)(iv)  to  read  as  follows: 


Federal  Register  /  Vol.  49.  No.  223  /  Friday,  November  16.  1984  /  Proposed  Rules 


§206.10    Application,  determination  of 
eNglbiNty  and  furnishing  of  assistance, 
(a)  •  •  • 

(9)  Where  an  individual  has  been 
determined  to  be  eligible,  eligibility  will 
be  reconsidered  or  redetermined: 

(i)  •  •  • 

(u)  •  •  • 

(iii)  Periodically,  within  agency 
established  time  standards,  but  not  less 
frequently  than  every  12  months  in 
OAA,  AB,  APTD,  and  AABD,  on 
eligibility  factors  subject  to  change.  For 
recipients  of  AFDC  eligibility  will  be 
redetermined  at  least  every  6  months 
except  in  the  case  of  monthly  reporting 
cases  or  cases  covered  by  an  approved 
error-prone  profiling  system  as  specified 
in  paragraph  (a)(9)(iv)  of  this  section. 
Under  the  AFDC  program,  at  least  one 
face-to-face  redetermination  must  be 
conducted  in  each  case  once  in  every  12 
months.  A  redetermination  is  a  periodic 
scheduled  case  folder  review  of  all 
factors  affecting  AFDC  eligibility  and 
payment  amount  i.e^  continued 
absence,  income  (including  child  and 
spousal  support)  eta 

(iv)  In  accordance  with  paragraph 
(a)(9)(iii)  of  this  section,  under  an 
alternative  redetermination  plan  based 
on  error-prone  profiling,  which  has  been 
approved  by  the  Secretary,  and 
includes: 

(A)  a  description  of  the  statistical 
methodology  used  to  develop  the  error- 
prone  profile  system  upon  which  the 
redetermination  schedule  is  based; 

(B)  the  criteria  to  be  used  to  vary  the 
scope  of  review  and  to  assign  different 
redetermination  fi^quencies  for  different 
types  of  cases;  and 

(C)  a  detailed  outline  of  the  evaluation 
system,  including  provisions  for 
necessary  changes  in  the  error-prone 
output  such  as  types  of  cases,  types  of 
errors,  frequencies  of  redeterminations 
and  corrective  action. 


PART  225— [AMENDED] 

D.  Part  225  is  amended  as  set  forth 
below: 

1.  Section  225.2  is  amended  by 
revising  the  introductory  paragraph  and 
by  revising  paragraph  (a)(1)  to  read  as 
follows: 

9  225.2    Stats  plan  rsqulrements. 

The  State  plan  for  financial  assistance 
programs  under  titles  I.  X,  XTV,  or  XVI 
(AABD)  of  the  Social  Security  Act  for 
Guam,  Puerto  Rico  and  the  Virgin 
Islands  or  for  child  welfare  services 
under  title  IV-B  of  the  Act  must: 

(a)  *  •  • 

(1)  Such  methods  of  recruitment  and 
selection  as  will  offer  opportunity  for 
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full-time  or  part-time  employment  of 
persons  of  low  income  and  little  or  no 
formal  education,  including  employment 
of  young  and  middle  aged  adults,  older 
persons,  and  the  physically  and 
mentally  disabled,  and  in  the  case  of  a 
State  plan  for  financial  assistance  under 
title  I,  X,  XIV.  or  XVI  (AABD),  of 
recipients:  and  will  provide  that  such 
subprofessional  positions  are  subject  to 
merit  system  requirements,  except 
where  special  exemption  is  approved  on. 
the  basis  of  a  State  alternative  plan  for 
recruitment  and  selection  among  the 
disadvantaged  of  persons  who  have  the 
potential  ability  for  training  and  job 
performance  to  help  assure  achievement 
of  program  objectives: 
***** 

2.  Section  225.3  is  revised  to  read  as 
follows:  '" 

9  225.3    Federal  financiai  participatloa 
Under  the  State  plan  for  financial 
assistance  programs  under  titles  I,  X, 
XIV,  XVI  (AABD)  or  for  child  welfare 
services  under  title  IV-B  of  the  Act 
Federal  financial  participation  in 
expenditures  for  the  recruitment 
selection,  training,  and  employment  and 
other  use  of  subprofessional  staff  and 
volunteers  is  available  at  the  rates  and 
under  related  conditions  established  for 
training,  services,  and  other 
administrative  costs  under  the 
respective  titles. 

a 

PART  232— (AMENDED] 

E.  PArt  232  is  amended  as  set  forth 
below: 

1.  Section  232.10  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

9  232.10    Furnishing  of  socM  security 

numlMS. 

*        *        •        •        • 

(c)  The  State  or  local  agency  will 
assist  the  applicant  or  recipient  in 
making  applications  for  SSNs  and  will 
comply  with  the  procedures  and 
requirements  established  by  the  Social 
Security  Administration  for  application, 
issuance,  and  verification  of  social 
security  account  numbers. 


PART  233— [AMENDED] 

F.  Part  233  is  amended  as  set  forth 
below: 

1.  The  Table  of  Contents  in  Part  233  is 
amended  by  revising  the  section  heading 
for  S  233.110  to  read  as  follows: 

PART  233— COVERAGE  AND 
CONDITIONS  OF  EUGIBIUTY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 


233.110    Foster  care  maintenance  and 

adoption  assistance. 
***** 

2.  Section  233.10  is  amended  by 
revising  paragraphs  (b)(2)  (ii)(o)(2)  and 
[3]  to  read  as  follows: 

9  233.10    General  provisions  regardtog 
coverage  and  •l)git>Wty. 

***** 

(b)  •  •  * 
(ii)  •  •  * 

(a)  *  *  * 

(2)  Deprived  of  parental  support  or 
care  by  reason  of  the  death,  continued 
absence  fiom  the  home,  or  physical  or 
mental  incapacity  of  a  parent  or 
unemployment  of  a  principal  earner,  and 

[3)  Living  in  the  home  of  a  parent  or  of 
certain  relatives  specified  in  the  Act 

3.  Section  233.20  is  amended  by 
revising  paragraph  (a)(3)(ii)(C)  to  read 
as  follows: 


9233.20    Need  and  amount  Of  I 

(a)  *  *  * 

(3)  •  *  * 

(ii)  •  •  *  * 

(C)  States  may  have  policies  which 
provide  for  allocating  an  individual's 
income  for  his  or  her  own  support  if  the 
individual  is  not  applying  for  or 
receiving  assistance;  for  the  support  of 
other  individuals  living  in  the  same 
household  but  not  receiving  assistance; 
and  for  the  support  of  other  individuals 
Uving  in  another  household.  Such  other 
individuals  are  those  who  are  or  could 
be  claimed  by  the  individual  as 
dependents  for  determining  Federal 
personal  income  tax  liabiUty,  or  those 
he  or  she  is  legally  obligated  to  support. 
No  income  may  be  allocated  to  meet  the 
needs  of  an  individual  who  h^s  been 
sanctioned  under  sections  224.51, 
232.12(d),  238.22  or  240.22.  The  amount 
allocated  for  the  individual  and  the 
other  individuals  who  are  living  in  the 
home  must  not  exceed  the  State's  need 
standard  amount  for  a  family  group  of 
the  same  conposition.  The  amount 
allocated  for  individuals  not  living  in  the 
home  must  not  exceed  the  amount 
actually  paid. 
***** 

4.  Section  233.20  is  amended  by 
revising  paragraphs  (a)(3)(ii)(D)  and  the 
introductory  text  of  (a)(3)(ii)(F)  to  read 
as  follows: 


9233.20    Need  and  amount  oft 

(a)  *  *  * 

(3)  •  •  • 

(ii)  *  •  • 

(D)  Net  income,  except  as  provided  in 
paragraph  (a)(3)(xiii)  of  this  section,  and 
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resources  available  for  current  use  shall 
be  considered:  income  and  resources  are 
considered  available  both  when  actually 
available  and  when  the  applicant  or 
recipient  has  a  legal  interest  in  a 
liquidated  sum  and  has  the  legal  ability 
to  make  such  sum  available  for  support 
and  maintenance. 

•  *        •        •        * 

(F)  When  the  AFDC  assistance  unit's 
income,  after  applying  applicable 
disregards,  exceeds  the  State  need 
standard  for  the  family  because  of 
receipt  of  nonrecurring  lump  sum 
income  (including  for  AFDC  title  U  and 
other  retroactive  monthly  benefits,  and 
payments  in  the  nature  of  windfall,  e.g., 
inheritances  or  lottery  winnings),  the 
family  will  be  ineligible  for  aid  for  the 
full  number  of  months  derived  by 
dividing  the  sum  of  the  lump  sum 
income  and  other  income  by  the 
monthly  need  standard  for  a  family  of 
that  size.  Any  income  remaining  firom 
this  calculation  is  income  in  the  first 
month  following  the  period  of 
ineligibility.  The  period  of  ineligibihty 
shall  begin  with  the  month  of  receipt  of 
the  nonrecurring  income  or,  at  State 
option,  as  late  as  the  corresponding 
payment  month. 

*  •        *        *        • 

5.  Section  233.20  is  amended  by 
revising  (aK3Hiv)  to  read  as  follows: 

S233.20    NMd and anount of assistanc*. 

(a)*  *  * 

(3)  *  *  * 

(iv)  Provide  that  in  determining  the 
availability  of  income  and  resources,  the 
following  will  not  be  included  as  income 
(A)  Except  for  AFDC,  income  equal  to 
expenses  reasonably  attributable  to  the 
earning  of  income  (including  earnings 
from  public  service  employment);  (B) 
loans  and  grants,  such  as  scholarships, 
obtained  and  used  under  conditions  that 
preclude  their  use  for  current  living 
costs;  (C)  home  produce  of  an  applicant 
or  recipient,  utilized  by  him  and  his 
household  for  their  own  consumption: 
(D)  for  AFDC,  any  amounts  paid  by  a 
State  rV-A  agency  from  State-only 
funds  to  meet  needs  of  children 
receiving  AFDC.  if  the  payments  are 
made  under  a  statutorily-established 
State  program  which  has  been 
continuously  in  effect  since  before 
lanuary  1, 1979:  (E)  for  AFDC  income 
tax  rehmds  (except  the  earned  income 
credit  (EIC)  portion)  but  such  payments 
shall  be  considered  as  resources;  and  (F) 
at  State  option,  small  nonrecurring  gifts, 
such  as  those  for  Christmas,  birthdays 
and  graduations,  not  to  exceed  $30  per 
recipient  in  any  quarter. 


6.  Section  233.20  is  amended  by 
revising  paragraph  (a)(3)(xiv)  to  read  as 
follows: 

9233.20    M— d Mid MBount ol Malatanca. 

(3)  *  *  • 

(xiv)  For  AFDC  in  States  that  do  not 
have  laws  of  general  applicability 
holding  the  stepparent  legally 
responsible  to  the  same  extent  as  the 
natural  or  adoptive  parent,  the  State 
agency  shall  count  as  income  to  the 
assistance  unit  the  income  of  the 
stepparent  (i.e.,  one  who  is  married, 
under  State  law,  to  the  child's  parent]  of 
an  AFDC  child  who  is  hving  in  the 
household  with  the  child  after  applying 
the  following  disregards  (exception:  if 
the  stepparent  is  included  in  the 
assistance  unit,  the  disregard  under 
paragraph  (a)(ll)  (i)  and  (ii)  of  this 
section  apply  instead: 

(A)  The  firat  $75  of  the  gross  earned 
income  of  the  stepparent  if  he  or  she  is 
employed  full-time.  The  State  agency 
shall  have  in  place  a  procedure  under 
which  it  determines  and  apphes  a 
disregarded  amount  less  than  $75  for 
stepparents  who  are  not  employed  on  a 
full-time  basis  or  not  employed 
throughout  the  month; 

(B)  An  additional  amount  for  the 
support  of  the  stepparent  and  any  other 
individuals  who  are  living  in  the  home, 
but  whose  needs  are  not  taken  into 
account  in  making  the  AFDC  eligibility 
determinations  and  are  or  could  be 
claimed  by  the  stepparent  as 
dependents  for  purposes  of  determining 
his  or  her  Federal  personal  income  tax 
liability.  This  disregarded  amount  shall 
equal  the  State's  need  standard  amount 
for  a  family  group  of  the  same 
composition  as  the  stepparent  and  those 
other  individuals  described  in  the 
preceding  sentence: 

(C)  Amounts  actually  paid  by  the 
stepparent  to  individuals  not  living  in 
the  home  but  who  are  or  could  be 
claimed  by  him  or  her  as  dependents  for 
purposes  of  determining  his  or  her 
Federal  personal  income  tax  liability; 
and 

(D)  Payments  by  such  stepparent  of 
alimony  or  child  support  with  respect  to 
individuals  not  living  in  the  household. 

*        *        •        •        * 

7.  Section  233.20  is  amended  by 
revising  paragraph  (a)(4)  (ii)(A)  to  read 
as  follows: 

9233.20    N««d  and  amount  of  MMlctano*. 

(a)  •  *  • 

(4)  •  •  • 

(ii)  •  •  • 

(A)  Payments  to  applicants  or 
recipients  participating  in  the 
Volunteers  in  Service  to  America 


(VISTA)  Program,  except  that  this 
disregard  will  not  be  applied  when  the 
Director  of  ACTION  determines  that  the 
value  of  all  such  payments,  adjusted  to 
reflect  the  number  of  hours  such 
volunteers  are  serving,  is  equivalent  to 
or  greater  than  the  minimum  wage  then 
in  effect  under  the  Fair  Labor  Standards 
Act  of  1938,  or  the  minimum  wage  under 
the  laws  of  the  States  where  the 
volunteers  are  serving,  whichever  is 
greater.  (Section  404(g)  of  Pub.  L  93-113. 
as  amended  by  section  9  of  Pub.  L  96- 
143): 
*        •        •        •        * 

8.  Section  233.20  is  amended  by 
adding  a  new  paragraph  (a)(4)(ii)(/)  to 
read  as  follows: 

9  233.20    NMd  and  amount  of  asalstanc*. 

(aj  •  •  • 

(4)  *  •  * 

(ii)  •  *  * 

(/)  Benefits  paid  to  eligible  households 
imder  the  Low  Income  Home  Energy 
Assistance  Act  of  1981  pursuant  to 
section  2605(f)  of  Pub.  L  97-35; 

9.  Section  233.27  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

9  233.27    Supptomcntal  payments  under 
r«trosp«ctlv«  budgstino. 

(b)  •  •  * 

(2)  The  agency  may  include  as  income 
cash  in  hand  or  available  in  bank 
accounts.  It  may  also  include  as  income 
any  cash  disregarded  in  determining 
need  or  the  amount  of  the  assistance 
payment,  but  not  cash  payments  that  are 
disregarded  by  paragraphs  (c)  on 
relocation  assistance,  (d)  on  educational 
grants  or  loans  and  (g)  on  payments  for 
certain  services. 

10.  Section  233.90  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

9  233.90    Factors  specific  to  AFDC. 

(a)  State  plan  requirements.  A  State 
plan  under  title  IV-A  of  the  Social 
Secxuity  Act  shall  provide  that: 

(1)  The  determination  whether  a  child 
has  been  deprived  of  parental  support  or 
care  by  reason  of  the  death,  continued 
absence  from  the  home,  or  physical  or 
mental  incapacity  of  a  parent,  or  (if  the 
State  plan  includes  such  cases)  the 
unemployment  of  his  or  her  parent  who 
is  the  principal  earner  will  be  made  only 
in  relation  to  the  child's  natural  or 
adoptive  parent,  or  in  relation  to  the 
child's  stepparent  who  is  married,  under 
State  law.  to  the  child's  natural  or 
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11.  Section  233.90  is  amended  by 
revising  paragraphs  (c)(2)(i)  and  (c)(2i(ii) 
to  read  as  follows: 

9233.90    Factors  specific  to  AFDC. 

(c)*  '  •  ' 

(2)  Federal  financial  participation  is 
available  in: 

(i)  Initial  payments  made  on  behalf  of 
a  child  who  goes  to  live  with  a  relative 
specified  in  section  406(a)(1)  of  the 
Sk}cial  Security  Act  within  30  days  of  the 
receipt  of  the  first  payment,  provided 
payments  are  not  made  for  a  concurrent 
period  for  the  same  child  in  the  home  of 
another  relative  or  as  foster  care  under 
title  IV-E; 

(ii)  Payments  made  for  the  entire 
month  in  the  course  of  which  a  child 
leaves  the  home  of  a  specified  relative, 
provided  payments  are  not  made  for  a 
concurrent  period  for  the  same  child  in 
the  home  of  another  relative  or  as  foster 
care  under  title  IV-E;  and 


12.  Section  233.100  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

9  233.100    Dependent  cMMren  Of 
unemployed  parents. 

(a)  Requirements  for  State  Plans.  If  a 
State  wishes  to  provide  AFDC  for 
children  of  unemployed  parents,  the 
State  plan  under  title  IV-A  of  the  Social 
Security  Act  must: 


9233.100    [Amended] 

13.  Section  233.100  is  amended  by 
removing  paragraphs  (a)(7)  and  (a)(8): 

14.  Section  233.100  is  amended  by 
vacating  and  reserving  paragraph  (b)  as 
set  forth  below: 

{233.100    Dependent  children  of 
unemployed  parents. 


(b)  [Reserved.] 

*        •        *        •        • 

15.  Section  233.100  is  amended  by 
revising  paragraphs  (c](l)(iv)  and 
(c)(l)(v)  to  read  as  follows: 

§233.100    Dependent  ctilldren  of  > 

unemployed  parents. 

***** 

(c)*** 

(!)♦•• 

(iv)  Whose  parent  who  is  the  principal 
earner  (a)  has  six  or  more  quarters  of 
work  (as  defined  in  paragraph  (a)(3)(iv) 
of  this  section)  within  any  13-calendar- 
quarter  period  ending  within  1  year  prior 
to  the  application  for  such  aid,  [b]  within 
such  1-year  period,  received 
unemployment  compensation  under  an 


unemployment  compensation  law  of  a 
State  or  of  the  United  States,  or  was 
qualified  (under  the  terms  of  paragraph 
(a)(3)(v)  of  this  section]  for  such 
compensation  under  the  State's 
unemployment  compensation  law;  and 

(v)  Whose  parent  who  is  the  principal 
earner  [a]  is  currently  registered  with 
the  WIN  program  unless  exempt  or  is 
registered  with  the  public  employment 
office  in  the  State  if  exempt  from  WIN 
registration  under  |  224.20(b)(6)  or 
because  there  is  no  WIN  program  in 
which  he  can  effectively  participate:  and 
[b]  has  not  refused  to  apply  for  or  accept 
unemployment  compensation  under  an 
unemployment  compensation  law  of  a 
State  or  of  the  United  States. 
***** 

16.  Section  233.100  is  amended  by 
revising  paragraph  (c](2)(i)  to  read  as 
follows: 

9233.100    Dependent  cfiHdren  Of 


(c)  •  •  • 

(2)  •  •  • 

(i)  For  any  part  of  the  30-day  period 
specified  in  paragraph  (a)(3)(i)  of  this 
section; 


17.  Section  233.100  is  revised  as  set 
forth  below: 

9  233.100    Foster  care  maintenance  and 
adoption  assistance. 

(a)  State  plan  requirements.  A  State 
plan  under  title  IV-A  of  the  Social 
Security  Act  must  provide  that  the  State 
has  in  effect  a  plan  approved  under  Part 
E,  title  IV  of  the  Social  Security  Act,  and 
operates  a  foster  care  maintenance  and 
adoption  assistance  program  in 
conformity  with  such  a  plan. 

PART  234— {AMENDED] 

G.  Part  234  is  amended  as  set  forth 
below: 

1.  Section  234.11  is  amended  by 
vacating  and  reserving  paragraph  (b)  as 
follows: 

9  234.1 1    Assistance  Is  the  form  of  money 
payments;  deduction  of  food  stamp  coats. 

***** 

(b)  [Reserved.] 

2.  Section  234.60  is  amended  by 
revising  paragraphs  (a](2)(i)  and  (ii)  to 
read  as  follows: 

9  234.60    Protective,  vendor  and  two-party 
payments  for  dependent  cftlldren. 

(a)  •  •  • 

(2)(i)  Methods  will  be  in  effect  to 
identify  children  whose  relatives  have 
demonstrated  an  inability  to  manage 
fimds  such  that  payments  to  the  relative 


have  not  been  or  are  not  ciurently  used 
in  the  best  interest  of  the  child,  lliis 
means  that  the  relative  has  mismanaged 
funds  such  that  allowing  him  or  her  to 
continue  to  manage  the  AFDC  grant 
would  be  contrary  to  the  welfare  of  the 
child. 

(ii)  States  will  establish  the  criteria  to 
determine  if  mismanagement  exists, 
with  the  exception  of  the  following 
limitation: 

(A)  Where  the  asserted 
mismanagement  involves  nonpayment 
of  rent  nusmanagement  will  be 
presumed  after  two  months  of  such 
nonpayment  The  recipient  may  rebut 
such  presumption  by  demonstrating  that 
the  noi4>ayment  was  the  result  of  a  life- 
threatening  emergency  to  the  family 
compelling  the  temporary  nonpayment 
of  rent  or  that  rent  was  withheld  as  an 
appropriate  response  to  the  willfol  and 
unlawful  refusal  of  the  landlord  to 
provide  essential  services. 

(B)  States  may  establish  additional 
criteria  for  determining  when 
nonpayment  of  rent  constitutes 
mismanagement  but  such  additional 
criteria  shall  not  restrict  the  application 
of  the  above  presumption. 

3.  Section  234.60  is  amended  to  vacate 
and  reserve  peutigraph  (a)(6)  as  follows: 


vendor  and  two^arty 


9234.60    Protective, 
payments  for  dependent 

(a)  *  •  * 

(6)  [Reserved] 


4.  Section  234.60  is  amended  by 
revising  paragraphs  (a)(9)(i)  and  (ii)  to 
read  as  follows: 


Za4.O0      I'lUlvCUVV,  WnOOr  WHO  Iwv'flVly 

paynwnu  TOT  CMpvfNwnv  cnMwn. 

(a)  •  •  * 

(9](i)  Review  will  be  made  at  the 
request  of  the  recipient  but  not  more 
than  once  every  12  months,  of  the  need 
for  vendor  and  two-party  payments.  The 
recipient  shall  have  the  responsibility  in 
any  such  review  of  showing  that 
circumstances  have  changed  such  that 
vendor  and  two-party  payments  are  no 
longer  justified. 

(ii)  Review  will  be  made  as  frequently 
as  indicated  by  the  individual's 
circumstances,  and  at  least  every  2 
years,  of  the  need  for  protective 
payments  and  the  way  in  which  a 
protective  payee's  responsibilities  are 

carried  out. 

***** 

5.  Section  234.60  is  amended  by 
revising  paragraph  (a)(ll)  to  read  as 
follows: 
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9234.M    Protadtve,  vwidor  and  two-party 
paymwtts  for  dapandant  cMMran. 

(a)  *  *  • 

(11)  Opportunity  for  a  fair  hearing  will 
be  given  to  any  individual  claiming 
assistance  in  relation  to  the 
determination: 

(i)  That  a  protective,  vendor,  and  two- 
party  payment  should  be  made  or 
continued. 

(ii)  As  to  the  payee  selected. 

In  either  case,  the  opportunity  for  a  fair 
hearing  shall  be  given  after  the 
determination,  and  such  determination 
shall  take  effect  at  the  time  it  is  made, 
and  shall  continue  in  effect  until 
changed.  The  agency  must  provide 
adequate  notice  at  the  time  the 
determination  is  effective.  For  purposes 
of  this  section,  adequate  notice  means  a 
written  notice  that  includes  a  statement 
of  the  action  the  agency  has  taken,  the 
reasons  for  the  action,  and  an 
explanation  of  the  individual's  right  to 
request  a  State  agency  fair  hearing. 
•        •        *        •        • 

H.  Part  235  is  amended  as  set  forth 
below: 

1.  The  Table  of  Contents  of  Part  235  is 
amended  by  vacating  and  reserving 
S  235.40: 


PART  23S— ADMINISTRATION  OF 
FINANCIAL  ASSISTANCE  PROGRAMS 

235.40  [Reserved] 


2.  Section  235.40  is  vacated  and 
reserved  as  follows: 

{235.40    [Raaarvad.] 

PART  237— {AMENDED] 

1.  Part  237  is  amended  as  set  forth 
below: 

1.  Section  237.50  is  amended  by 
revising  paragraph  (b){3)(ii)  to  read  as 
follows: 

9  237.50    Rectptant  count,  Fadarai  financial 
participation. 

•        *        *        •        • 

(3)  *  •  * 

(ii)  As  used  in  paragraph  {b)(3)(i)  of 
this  section,  the  term  "parent"  means 
the  natural  or  adoptive  parent,  or  the 
stepparent  who  was  married  under  State 
law  to  the  child's  natural  or  adoptive 
parent  and  is  legally  obligated  to 
support  the  child  under  State  law  of 
general  applicability  which  requires 
stepparents  to  support  stepchildren  to 
the  same  extent  that  natural  or  adoptive 


parents  are  required  to  support  their 
children;  and  the  term  "spouse"  means 
an  individual  who  is  the  husband  or 
wife  of  the  child's  own  parent,  as 
defined  above,  by  reason  of  a 
ceremonial  or  other  legal  marriage.  ' 

***** 

2.  Section  237.50  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

S  237.50    Racipiant  count,  Fadaral  financial 
participation. 


(b)  •  •  • 

(4)(i)  When  at  least  one  of  the  children 
in  a  family  is  eligible  due  to  the 
unemployment  of  his  or  her  parent  who 
is  the  principal  earner  in  the  home,  the 
recipient  count  may  include  all  eligible 
children,  the  parent  who  is  the  principal 
earner  and  spouse  with  whom  the 
children  are  living,  if  the  needs  of  such 
parent  and  spouse  were  included  in 
computing  the  assistance  payment. 

(ii)  For  purposes  of  paragraph  (b)(4)(i) 
of  this  section,  the  definitions  of  the 
terms  "parent"  and  "spouse"  as 
specified  in  paragraph  (b)(3)(ii)  of  this 
section  are  applicable. 
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KR.  1314/Pub.  L  M-614 

Reorganization  Act 
Amendments  of  1984.  (Nov. 
8,  1984;  96  Stat  3192)  Pnce: 
$1.00 

HJl  2300/Pub.  L  98-61S 

Civil  Service  Retirement 
Spouse  Equity  Act  of  1984. 
(Nov.  8.  1964;  98  Stat  3195) 
Price:  $1.50 

HJt.  2M7/Piib.  L  ••-616 

The  Hazardous  and  Solid 
Waste  Amendments  of  1984. 
(Nov.  8,  1964;  96  Stat  3221) 
Price:  $2.50 

KR.  5386/Piib.  L  9t-«17 

To  amend  part  A  of  title  XVtII 
of  the  Social  Security  Act  with 
respect  to  the  payment  rates 
for  routine  home  care  and 
other  services  ir>ciuded  in 
hospice  care.  (Nov.  8.  1984; 
98  Stat  3294)  Phce:  $1.00 

KR.  5399/Pub.  L  99-9^t 
IntelligerKe  Authorization  Act 
for  fiscal  year  1985.  (Nov.  8, 
1984;  98  Stat  3298)  Phce: 
$1.00 

H.R.  6028/Pub.  L.  M-619 

Department  of  Labor.  Health 
and  Human  Services,  and 
Education  and  Related 
AgerKies  Appropriation  Act 
1985.  (Nov.  8.  1984:  98  Stat 
3305)  Price:  $1.50 

KR.  6163/Pub.  L.  98-620 
To  amend  title  28.  United 
States  Code,  with  respect  to 
the  places  where  court  shall 
be  held  in  certain  judicial 
districts,  arxl  for  ott^er 
purposes.  (Nov.  8,  1964;  98 
Stat  3335)  Price:  $1.75 

H.R.  6224/Pul>.  L  96-621 

Saint  Elizabeths  Hospital  and 
District  of  Columbia  Mental 
Health  Services  Act  (Nov.  8, 
1984;  98  Sut.  3369)  Price: 
$1.00 

KR.  6286/Pub.  L  98-622 

Patent  Law  Amer>dments  Act 
of  1964.  (t4ov.  8.  1984;  98 
Stat  3383)  Price:  $1.00 


HJt.  6342/Pub.  L  98-623 

To  approve  governing 
international  fishery 
agreements  with  Iceland  and 
the  EEC;  to  establish  national 
starxlards  for  artificial  reefs;  to 
implement  tt>e  Convention  on 
the  Conservation  of  Antarctic 
Marine  Living  Resources;  and 
for  the  other  purposes,  (f^ov. 
8.  1984;  98  SUt  3394)  Price: 
$1.25 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 

Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  now  available: 


Herbert  Hoover 

1929 $19.00 

1930 $19.00 

1931 $20.00 

1932-33 $24.00 

Proclamations  ft  Executive 
Orders-March    4,    1929    to 
March  4.  1933 
2  Volume  set $32.00 

Harry  Truman 

1945 $18.00 

1*W $17.00 

1947 $17.00 

194« $22.00 

1949 „ $18.00 

1950 $19.00 

1951 $20.00 

1952-53 $24.00 


1968-«9 

(Book  I) $20.00 

1968-«8 

(Book  II) $19.00 

Richard  Nixon 

I960 $23.00 

1970 $24.00 

1971 $25.00 

1972 „ $24.00 

1973 _ $22.00 

1974 $18.00 

Gerald  R.  Ford 

1974 ., $19.00 

1975 

(Book  I) $22.00 

1975 

(Book  II) $22.00 

1976-77 

(Book  I) $23.00 

1976-77 

(Book  II) $22.00 

1976-77 

(Book  III) $22.00 

Jimmy  Carter 

1977 

(Book  I) $23.00 

1977 

(Book  II) $22.00 

1978 

(Book  I) $24.00 

1978 

(Book  II) $25.00 

1979 

(Book  I) $24.00 

1979 

(Book  II) $24.00 

1960-81 

(Book  I) $21.00 

1980-61 

(Book  II) $22.00 

1980-81 

(Book  III) $24.00 

Ronald  Reagan 

1981 $25.00 

1982 

(Book  I) $19.00 

1982 

(Book  II) $25,00 

Published  by  Office  of  the  Federal  Register.  National 
Archives  and  Records  Service,  General  Services 
Administration 

Order  from  Superintendent  of  Documents.  U.S.  Government 
Printing  Office,  Washington,  D.C.  20402 


Dwight  D.  Eisenhower 


1953 $20.00 

1954 $23.00 

1955 $20.00 

1956 $23.00 

1 957 :, $20.00 

1958 „ $20.00 

1959 $21.00 

1960-61 $23.00 

John  Kennedy 

1961 $20.00 

1962 $21.00 

1963 $21.00 

Lyndon  B.  Johnson 

1963-64 

(Book  I) $21.00 

1963-64 

(Book  II) $21.00 

1965 

(Book  I) $18.00 

1965 

(Book  II) $18.00 

1966 

(Book  I) $19.00 

1966 

(Book  II) $20.00 

1967 

(Book  I) $19.00 

1967 

(Book  II) $18.00 
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Organization  and  Functions  (Government  Agencies) 

Federal  Communications  Commission 

Radio  Broadcasting 

Federal  Communications  Commission 

Reporting  and  Recordlceeping  Requirements 

Environmental  Protection  Agency    . 

Retirement 

Personnel  Management  Office 

Television  Broadcasting 

Federal  Communications  Commission 

Vessels 

Coast  Guard 


Agricultural  Marketing  Service 

PROPOSED  RUL£S 
45592     Lettuce  grown  in  Texas 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Farmers  Home 
Administration. 


Powerplant  and  industrial  fuel  use;  prohibition 
orders,  exemption  requests,  etc.: 
Baltimore  Gas  &  Electric  Co. 


45641 


45673 


Arts  and  Humanities,  National  Foundatton 

NOTICES 

Meetings: 
Design  Arts  Advisory  Panel 


Bonneville  Power  Administration 

NOTICES 

Wholesale  power  rates: 
45640         Residential  exchange:  section  7(b)(3) 
methodology;  inquiry 

Civil  Aeronautics  Board 

NOTICES 
45634     Certificates  of  public  convenience  and  necessity 

and  foreign  air  carrier  permits;  weekly  applications 
Hearings,  etc.: 

45634  Hawaii  One  Corp. 

45635  Tradewinds  Airways  Ltd. 
45634         Unicom  Air,  Ltd. 
45633         Wrangell  Air  Service 

Coast  Guard 

RULES 

Drawbridge  operations: 
45580         Florida 

Regattas  and  marine  parades: 

45579  Annual  Parker  Thanksgiving  Regatta 

45580  Lake  Havasu  Classic 
PROPOSED  RULES 
Drawbridge  operations: 

45596  North  Carolina 

Ports  and  waterways  safety  and  waterfront 
facilities: 

45597  Radioactive  materials 

Vessel  documentation  and  measurement: 
45623         Hailing  port  marking,  etc. 

Commerce  Department 

See  International  Trade  Administration;  National 
Bureau  of  Standards;  National  Oceanic  and 
Atmospheric  Administration. 

Comptroller  of  Currency 

PROPOSED  RULES 

National  banks: 
45592         Assessment  of  fees;  correction 

Defense  Department 

Set- Navy  Department. 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation  petitions: 
45643         Northwest  Alaskan  Pipeline  Co. 


45581 

45598 
45602 
45610 
45651 

45651 
45654 
45657 


Energy  Department 

See  Bonneville  Power  Administration;  Enonomic 
Regulatory  Administration;  Hearings  and  Appeals 
Office,  Energy  Department. 

Environmental  Protection  Agency 

RULES 

Toxic  substances: 

Chemical  export  notification;  test  rules 

applicability;  clarification 
PROPOSED  RULES 
Toxic  substances: 

2-(2-Butoxyethoxy)  ethyl  acetate;  testing 

requirements 

Chemical  information  rules;  additional  automatic 

reporting 

Health  and  safety  data  reporting;  submission  of 

hsts  and  copies  of  studies 

Oleylamine;  testing  requirements 
NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Toxic  and  hazardous  substances  control: 

Ethylene  bis(oxyethylene)  diacetate;  Interagency 

Testing  Committee  response 

1, 2,3,4, 7,7-Hexachloronorbomadiene;  Interagency 

Testing  Committee  response 

Premanufacture  notices  receipts 


Farmers  Honte  Administration 

NOTICES 
45632,    Natural  resource  management  guide;  meetings  (5 
45633     documents) 


imunications  Commission 

funcllonsr&nc 


Federal 

RULES 

^tiob,  funcllonsr&nd  authority  delegations: 

45582  Managii^  Direetor  Office;  reorganization 
Radio  and  jele^sion  broadcasting: 

45587         Changes  in  facilities  of  television  and  FM 
stations:  correction 
Radio  stations;  table  of  assignments: 

45584  California 

45585  New  Mexico 
45584         Texas 

Television  stations:  table  of  assignments: 

45586  Michigan 

45583  Texas 
PROPOSED  RULES 

Television  stations;  table  of  assignments: 
45625         Tennessee  et  al. 
NOTICES 

45659  Agency  information  collection  activities  under 
OMB  review 

45660  Emergency  broadcast  system;  closed  circuit  test 
Hearings,  etc.: 

45659         Levine,  Anita  L.  et  al. 
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4S660 
45689 
45660 


45577 


45660 


45661 
45661 
45662 


45692 


45593 


45663 


45664 


Meetings: 

Radio  Broadcasting  Advisory  Committee 
Meetings:  Sunshine  Act 

Rulemaking  proceedings  filed,  granted,  denied,  etc.; 
petitions 

Federal  Highway  Administration 

RULES 

Payment  procedures: 
Reimbursement:  State  highway  agency  audit 
expense 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.  (2  documents) 
Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
Community  Bancorporation.  Inc.,  et  al. 
Home  National  Corp.  et  al. 
Security  Pacific  Corp. 

Federal  Trade  Commission 

IMJLES 

Motor  vehicles,  used:  trade  rule  for  sales 

Food  and  Drug  Administration 

PROPOSED  RULES 

Animal  drugs,  feeds,  and  related  products: 

medicated  free-choice  feeds 
NOTICES 
Food  for  human  consumption: 

Methyl  mercury  in  fish:  compliance  policy  guide: 

availability 
Human  drugs: 

Single-entity  coronary  vasodilators  containing 

controUed-release  nitroglycerin;  exemption 

revoked,  etc:  correction 


Foreign  Claims  Settlement  Commission 

NOTICES  - 

45690     Meetings;  Sunshine  Act  " 

General  Services  Administration 

NOTICES 

Travel  regulations: 
45662        Relocation  allowances;  real  estate  sale  and 
purchase  expenses  reimbursement 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration. 
PROPOSED  RULES 
Grants,  administration: 
45617        Automatic  data  procesf  ing  equipment  and 

services;  conditions  for  federal  financial 

participation 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
45651         Decisions  and  orders 

Remedial  orders: 
45650        Objections  filed 

45645,        Special  refund  procedures:  implementation  and 
45646         inquiry  (2  documents) 

Interior  Departn>ent 

See  National  Park  Service:  Surface  Mining    ■ 
Reclamation  and  Enforcement  Office. 


International  Trade  Administration 

PROPOSED  RULES 
45593     Antidumping  and  countervailing  duties;  advance 
notice 
NOTICES 
Countervailing  duties: 

45635  Unwrought  zinc  and  ferroalloys  from  Spain 
Meetings: 

45636  Management-Labor  Textile  Advisory  Committee 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 

45671  Environmental  notices  in  abandonment  and  rail 
exemption  proceedings;  State  agency  listing 

Railroad  operation,  acquisition,  construction,  etc.: 

45672  Ford  County  Historic  Railroad  Preservation 
Foundation 

45672         Industrial  Development  Corp. 
Railroad  services  abandonment: 

45671  Southern  Pacific  Transportation  Co. 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 

45672  New  Castle  County,  DE 

National  Bureau  of  Standards 

NOTICES 

Grants:  availability,  etc.: 
45636         Fire  research  program 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
45629     Motor  vehide  theft  prevention;  meeting 

National  Mediation  Board 

NOTICES 
45690     Meetings;  Sunshine  Act 

National  Oceanic  and  Atmospheric 

Administration 

NOTICES 

Coastal  zone  management  programs: 
California;  consistency  appeal  hearing 

Meetings: 
Caribbean  Fishery  Management  Council;  agenda 
change 

Mid-Atlantic  Fishery  Management  Council 
North  Pacific  Fishery  Management  Council 
South  Atlantic  Fishery  Management  Council 


45637 

45638 

45637 
45638 
45637 


45664 


45664 


45664 


45664 


National  Park  Service 

NOTICES 

Appalachian  National  Scenic  Trail;  rights-of-way 

relocations 

Environmental  statements:  availability,  etc.: 

Fort  Union  National  Monument,  Mora  County. 

NM 
Land  protection  plans:  availability,  etc.: 

Alibates  Flint  Quarries  National  Monument, 

Potter  County.  TX 

Meetings: 
Indiana  Dunes  National  Lakeshore  Advisory 
Commission 


Federal  Register  /  Vol.  49.  No.  224  /  Monday.  November  19, 1984  /  Contentg 


45673 
45673 

45639 
45639 


45571 


45676- 
45680 
45682 
45682 

45675 
45675 

45674 


45588 

45588 


45627 


45683 
45684 
45685 


45687 


45595 


National  Science  Foundation 

NOTICES 
Meetings: 

Advanced  Scientific  Computing  Advisory 

Committee 

Computer  Research  Advisory  Committee 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Stapleton-Fort  Wadsworth  Complex.  NY;  surface 

action  group  homeport  facility 
Meetings: 

Naval  Postgraduate  School.  Board  of  Advisors  to 

Superintendent 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities,  domestic 
licensing: 

Environmental  qualification  of  electric  equipment 
NOTICES 
Applications,  etc.: 

Arkansas  Power  &  Light  Co.  (4  documents) 

Duke  Power  Co. 

Houston  Light  &  Power  Co..  et  al. 
Environmental  Statements;  availability,  etc.: 

Florida  Power  &  Light  Co. 

Tennessee  Valley  Authority 
Meetings: 

Reactor  Safeguards  Advisory  Committee  (2 

documents) 

Personnel  Management  Office 

PROPOSED  RULES 

Excepted  service: 

Cooks:  Schedule  A  appointment  authority 

revocation 
Retirement: 

Civil  Service  Retirement  and  Disability  Fund; 

federal  claims  collection 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials: 
Special  fireworks;  reclassification;  advance 
notice 

Securities  and  Exchange  Commission 

NOTICES 

Hearings,  etc.: 

Kansallis  North  America  Inc. 

Middle  South  Utilities,  Inc. 

Van  Kampen  Merritt  Inc. 
Self-regulatory  organizations;  proposed  rule 
changes: 

Chicago  Board  Options  Exchange.  Inc.  (2 

documents) 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  and  interim  regulatory  programs: 
Blaster  certification  program;  extension  of  time, 
etc 


45638 
45638 

4563S 


45578 


45688 


45692 


Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wpol,  and  man-made  textiles: 
Taiwan- 
Sri  Lanka 

Export  visa  requirements;  certification,  etc: 
Dominican  Republic 

Transportation  Department 

See  Coast  Guard;  Federal  Highway  Administration; 
National  Highway  Traffic  Safety  Administration: 
Research  and  Special  Programs  Administration. 

Treasury  Department 

See  also  Comptroller  of  Currency. 
RULES 

Federal  claims  collection 

NOTICES 

Bonds.  Treasury: 
2009-2014  series 


Veterans  Administration 

NOTICES 
Meetings: 
45688        Former  Prisoners  of  War  Advisory  Committee 


Separate  Parts  in  This  Issue 

Part  II 

Federal  Trade  Commission 
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Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


I: 


VI 


T  I  Vol.  49.  No.  224  /  Monday,  November  19,  1984  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumutative  list  of  the  parts  affected  ttfis  montti  can  be  found  In 
the  Reader  Aids  section  at  the  end  of  this  issue. 


SCFR 


213. 

831 

7CFR 


.45588 
.45588 


97t. (..»..-.  46592 

10  CHI 

50 „ 45571 

12  CFR 


. 45592 
.45692 


8 

16  CFR 

455 


19  CFR 
FrepottMl  RuIm: 

353 

355 

21  CFR 
PropOMd  RuAmi 

510 


.45593 
.45593 


2»CFR 

140 


.45593 
.45577 


.45595 
.45595 
.45595 


30  CFR 

816. 

817. 

855 

31  CFR 

5 45578 

33  CFR 

100  (2  documents) 45579. 

45580 
1 17. 45580 


45596 

.....45597 
45597 


117.. 
126.. 


160.. 


40CFR 

707 _ 45581 


712 45598 

716 45602 

799  (2  documents) 45606, 

45610 

45  CFR 

^ropoMd  Rutos! 

95 4561 7 

46  CFR 

PiopUMd  RuIm: 

67 ....45623 

47  CFR 

0 45582 

73  (6  dooiirnents)..^^^^^^^^^^^^^ 

45587 
PrapO90d  RuIm: 
73 45625 

49  CFR 
PrapoMd  RuIm: 

172.„„ 45627 

173. 45627 

542. 45629 


Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
^   of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  Is 
publisfied  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Ck)de  of  Federal  Regulations  is  sold 
by  ttie  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Environmental  Qualification  of  Electric 
Equipment;  Removal  of  June  30, 1982 
Deadline 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  In  response  to  a  ruling  by  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  ("D.C.  Circuit"),  the 
Commission  published  on  March  7. 1984, 
a  proposed  rule  deleting  from  power 
plant  operating  licenses  a  June  30, 1982, 
deadline  for  environmental  qualification 
of  electric  equipment  imposed  by 
previous  Commission  order.  After 
considering  public  comments  received, 
the  Commission  is  adopting  the 
proposed  rule  as  a  final  rule  with  a 
minor  modification.*  Licensees  of 
operating  power  plants  will  therefore  be 
expected  to  meet  the  schedule  for 
environmental  qualification  set  out  in  10 
CFR  50.49(g). 

EFFECTIVE  DATE:  November  19, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Shields.  Office  of  the 


'  The  Commission  voted  on  September  4. 1984  to 
adopt  the  rule  and  an  accompanying  Statement  of 
Consideration  subject  to  the  addition  of  separate 
views.  Immediately  thereafter,  the  Union  of 
Concerned  Scientists  ("UCS")  petitioned  the 
Commission  to  reconsider  its  adoption  of  this  rule. 
Under  these  circumstances,  the  Commission 
determined  to  review  its  action  and  to  defer 
publication  of  the  Statement  of  Consideration. 
While  the  Commission's  review  was  pending,  the 
D.C.  Circuit  directed  the  Commission  to  provide  the 
Court  a  copy  of  the  Final  Rule  and  Statement  of 
Consideration. 

The  Commission's  review  did  not  reveal  any 
reasons  for  modifying  the  rule  as  adopted. 
Accordingly,  UCS's  petition  is  denipu  for  the 
reasons  slated  in  this  modified  Statement  of 
Consideration  which  supplants  the  Statement  of 
September  4. 1964.  The  Commission  has  forwarded 
a  copy  of  this  modified  statement  to  the  O.C.  Circuit. 


Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555.  Telephone:  (301)  492-6693. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Events  leading  up  to  this  rulemaking 
were  summarized  in  the  notice  of 
proposed  rulemaking,  49  FR  8445  (March 
7. 1984).  and  in  the  Commission's  Policy 
Statement  issued  that  same  day,  49  FR 
8422.  In  the  notice  of  proposed 
rulemaking  the  Commission  stated  the 
issue  presented  to  be:  "Whether  the 
deadline  of  June  30. 1982.  shall  be 
deleted  from  every  operating  license  in 
which  it  appears,  leaving  the  compliance 
schedule  for  completing  the 
environmental  qualification  of  safety- 
related  electric  equipment  set  by  10  CFR 
50.49."*  The  Commission  also  set  forth 
in  the  notice  of  proposed  rulemaking  a 
special  procedure  whereby  plant- 
specific  comments  would  be  referred  to 
the  staff  for  review  and  consideration  of 
possible  enforcement  action.  The 
Commission  noted  that  it  would 
consider  any  generic  implications 
resulting  from  review  of  plant-specific 
comments  in  deciding  whether  to  delete 
the  deadline  for  all  plants.  On  August  7, 
1984,  in  response  to  requests  by  some 
commentaters,  the  Commission 
extended  the  comment  period  to  August 
13, 1984.  (49  FR  31432). 

IL  Public  Comments 

Twenty-two  comments  were  received 
on  the  proposed  rule.  Nine  favored 
adoption  of  the  rule,  twelve  opposed  the 
rule,  and  one  comment  discussed 
seismic  issues  not  germane  to  the 


'  Section  S0.49(g)  provides  as  follows: 
(g)  Each  holder  of  an  operating  license  issued 
prior  to  February  22. 1983,  shall,  by  May  20. 1983 
identify  the  electric  equipment  important  to  safety 
within  the  scope  of  this  section  already  qualified 
and  submit  a  schedule  for  either  the  qualification  to 
the  provisions  of  this  section  or  for  the  replacement 
of  the  remaining  electric  equipment  important  to 
safety  within  the  scope  of  this  section.  This 
schedule  must  establish  a  goal  of  final 
environmental  qualification  of  the  electric 
equipment  within  tKe  scope  of  this  section  by  the 
end  of  the  second  refueling  outage  after  March  31. 
1982  or  by  March  31. 1985,  whichever  is  earlier.  The 
Director  of  the  Office  of  Nuclear  Reactor  Regulation 
may  grant  requests  for  extensions  of  this  deadline 
to  a  date  no  later  than  November  30. 1985,  for 
specific  pieces  of  equipment  if  these  requests  are 
filed  on  a  timely  basis  and  demonstrate  good  cause 
for  the  extension,  such  as  procurement  leacf^me. 
test  complications,  and  installation  problems.  In 
exceptional  cases,  the  Commission  itself  may 
consider  and  grant  extensions  beyond  November  30. 
1985  for  completion  of  environmental  qualification. 
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rulemaking.  Of  the  nine  comments 
favoring  the  rule,  six  were  submitted  by 
utility  owners  of  power  reactors,  one  by 
a  law  firm  representing  two  such 

'l   utilities,  one  by  an  individual,  and  one 
by  the  Nuclear  Utility  Group  on 
Environmental  Qualification, 
representing  numerous  power  plant 
licensees.  Of  the  twelve  comments 
opposing  the  rule,  five  were  filed  by 
individualsj.  four  by  intervenor  groups, 
one  by  the  Harvard  Law  School 
Environmental  Law  Society,  one  by  the 
Union  of  Concerned  Scientists,  and  one 
by  the  State  of  Maine.  The  comment 
related  to  seismic  matters  was  filed  by 
an  attorney  representing  Georgians 
Against  Nuclear  Energy. 

Most  of  the  comments  pro  and  con 
were  relatively  succinct  and  stated 
arguments  addressed  by  the 
Commission  in  its  policy  statement. 
Those  favoring  deletion  of  the  deadline 
pointed  to  the  fact  that  the  task  of 
environmental  qualification  of  all 
safety-related  electric  equipment  in 

'  •  nuclear  power  plants  has  proven  to  be  a 
much  more  difficult  and  extensive  task 
than  was  originally  thought.  These 
commenters  noted  that  great  progress 
had  been  made,  both  prior  to  and 
following  the  previous  deadline,  and 
that  the  schedule  in  10  CFR  50.49  is  a 
realistic  approach  to  completing  the 

j  program  at  all  facilities.  Those  opposing 
deletion  of  the  deadline  were  generally 
dissatisfied  with  progress  to  date,  and  in 
some  cases  urged  retention  of  the 
deadline  as  a  reminder  that 
environmental  qualification  had  not 
been  completed  on  the  schedule 
originally  set  by  the  Commission.  These 
commenters  did  not  generally  urge  that 
plants  be  shut  down  to  complete  the 
effort,  but  did  feel  that  deletion  of  the 
deadline  would  encourage  utilities  to 
further  delay  environmental 
qualification.  Three  comments  focused 
on  equipment  qualification  at  specific 
facilities. 

The  Union  of  Concerned  Scientists 
filed  a  lengthy  comment  in  which  the 
following  major  points  are  raised. 
Commission  responses  follow  each 
point. 

1.  The  Atomic  Energy  Act  requires  the 
Commission  to  consider  all  comments 
bearing  on  whether  issuance  of  the 
proposed  license  amendments  would  be 
inimical  to  the  public  health  and  safety. 
Commission  Response.  The  gravamen 
of  this  contention  is  that  the 
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Commission  should  not  have  stated,  in 
the  notice  of  proposed  rulemakiag,  that 
the  plant-specific  comments  would  be 
treated  via  10  CFtL  Z2QB.  because  this 
-tantamount  to  excluding  evidence 
relevant  to  the  rulemaking. 

The  Commission  was  quite  clear  in 
the  notice  of  proposed  rulemaking  that 
comments  which  had  a  bearing  only  on 
a  single  facility  were  to  be  treated  under 
10  CFR  2.206  because  the  proposed  rule 
was  intended  to  lift  an  industry-wide 
deadline  "set  for  purposes  not  directly 
related  to  safety."  49  FH  8445.  However, 
the  Commission  also  stated  "that  a 
number  of  comments,  each  raising 
issues  about  particular  plants,  would  in 
the  aggregate  have  a  bearing  on  the 
Commission's  proposal  to  eliminate  the 
June  30, 1982.  deadline."  Id  The 
procedure  outlined  for  staff  review  of 
plant-specific  comments  concluded  as 
follows:  "In  deciding  whether  to  make 
final  the  proposed  elimination  of  the 
June  30, 1982  deadline,  the  Commission 
will  consider  the  generic  implications  of 
the  Director's  preliminary  judgments." 
Id.  Thus,  the  Commission  intended  that 
all  comments,  both  general  and  plant- 
specific,  would  be  considered  relevant 
to  the  final  decision. 

2.  The  stated  basis  for  the  proposed 
rule  distorts  the  history  of  the 
environmental  qualification  issue  and 
ignores  the  distinction  between 
regulation  and  enforcement. 

Commission  Response.  UCS  argues 
that  the  Commission's  characterization. 
in  the  notice  of  proposed  miemaking, 
that  the  June  30, 1982  deadline  was  not  a 
"substantive  safety  standard"  is 
erroneous.  The  Commission's  position 
on  this  issue  was  set  out  at  length  in  the 
notice  of  proposed  rulemaking  and 
accompanying  Policy  Statement,  and 
has  not  changed.  The  June  30, 1982 
deadline  is  not  a  substantive  safety 
standard  by  which  the  safe  operation  of 
individual  facilities  was  to  be  measured. 

3.  The  rulemaking  record  cannot 
support  the  license  amendments. 

Commission  Response.  UCS  contends 
that  the  rulemaking  record  is  poorly 
organized,  incomplete,  and  taken  as  a 
whole  insufficient  to  support  the 
issuance  of  a  rule.  UCS'  position  is  that 
the  rulemaking  cannot  be  completed 
until  licensee  documentation  has  been 
received  (as  a  result  of  recent  staff- 
license  meetings)  and  all  Final  Safety 
Evaluation  Reports  been  written, 
because  "the  Commission  cannot  amend 
reactxv  licenses  . .  without  making  a 
safety  finding  for  each  operating  plant." 

On  the  matter  of  the  state  of  the 
raoovd  itself,  the  Commission  and  its 
staff  have  attempted  to  provide  for 
public  inspection  all  available  material 
considered  by  the  NRC.  Several 


commenters  requested  and  received 
specific  records  for  individual  facilities. 
The  Commission  believes  that  any 
interested  person  could  have  reviewed 
any  documentation  available  for  one  or 
more  plants  within  the  comment  period 
provided.  Staff  assistance  was  available 
whenever  requested  to  locate  specific 
data  or  to  sort  out  complex  files. 

As  for  the  substantial  number  of 
technical  documents  provided  by 
licensees  directly  to  the  Franklin 
Research  Center  (FRC)  for  its  review, 
but  not  provided  to  the  NRC  staff,  the 
Commission  believes  that  there  was  no 
legal  requirement  to  make  that 
docimientation  available  for  comment  in 
this  rulemaking.  The  technical 
documents  relied  on  by  the  FRC  were 
not  necessary  to  the  Commission's 
determination  of  the  issue  in  this 
rulemaking,  were  not  consulted  by  the 
Commission,  and  were  therefore  not 
part  of  the  rulemaking  record.  The  issue 
in  this  rulemaking  was  whether  the  June 
30. 1982  deadline  should  be  retained 
because  either  licensees  were  not 
diligently  pursuing  environmental 
qualification  or  because  there  were 
generic  safety  problems.  The  Technical 
Evaluation  Reports  ('TER  ")  by  the  FRC. 
which  are  a  part  of  the  record,  provided 
adequate  documentation  for  resolving 
these  issues.  These  TERs  were  based  on 
the  FRC's  review  of  the  technical 
documentation  supplied  to  it  by 
licensees.  The  identification  of  this 
technical  dociunentation  by  FRC. 
together  with  the  FRC's  conclusions 
about  the  status  of  environmental 
qualification  at  the  facilities  being 
reviewed,  was  sufficient  in  itself  to 
support  the  Commission's  conclusion 
that  licensees  were  diligently  pursuing 
environmental  qualification. 

The  TERs  also  evaluated  the  technical 
documentation  and  were  the  primary 
documents  for  the  NRC  staff's 
preparation  of  Safety  Evaluation 
Reports  ("SER").  also  in  the  rulemaking 
record,  which  formed  the  basis  for  the 
Director  of  Nuclear  Reactor  Regulation's 
report  to  the  Commission  that  there  are 
no  generic  safety  issues  involving 
environmental  qualification.  Thus,  the 
public  had  available  to  it  all  the  material 
relied  on  by  the  NRC  in  resolving  the 
issue  presented  by  this  rulemaking. 

The  issue  of  whether  a  plant-specific 
safety  finding  is  involved  for  each 
facility  has  been  discussed.  The 
Commission  has  stated  its  position  that 
the  generic  deadline  was  not  a  safety 
standard  for  each  facility,  and  thus 
removing  the  deadline  by  rule  does  not 
require  plant-specific  findings. 

4.  There  is  no  rational  basis  for  the 
safety  finding  that  is  required  to  support 
the  proposed  license  amendments. 


Commission  Response.  In  support  of 
this  argument,  UCS  restates  many  of  the 
technical  issues  which  were  reviewed  in 
the  Commission's  Policy  Statement.  In 
UCS'  view,  the  documentation 
supporting  qualification  of  some 
equipment  is  inadequate  and  does  not 
support  continued  operation  of  the 
facility.  UCS  also  argues  that  the  NRC 
review  of  qualification  data  has  been 
insufficiently  detailed  to  reach  valid 
conclusions  about  the  safety  of  the 
facilities. 

UCS  misreads  the  court's  decision  in 
UCS  V.  NRC.  711  F.2d  370  (D.C.  Cir. 
1983)  to  support  its  contention  that  plant 
specific  safety  findings  are  required  to 
support  deletion  of  the  deadline.  The 
court  did  not  say  that  any  such  finding 
was  actually  necessary  before  the 
deadline  could  be  deleted.  Rather,  the 
court  found  that  because  in  its  view  the 
Commission  had  apparently  made  a 
generic  safety  finding  to  support  the 
Interim  Rule,  the  Conunission  had  to 
provide  an  opportunity  to  comment  on 
that  alleged  safety  finding. 

The  Commission  has  now  explained 
that  it  does  not  rely  on  plant-specific 
safety  findings  in  the  present  rule. 
Nothing  in  UCS  v.  NRC  requires  such 
findings.  Plant-specific  safety  findings 
are  not  required  for  these  proposed 
license  amendments  because  these 
amendments  do  not  have  the  effect  of 
authorizing  any  plant  operation  not 
previously  authorized,  after  full 
consideration  for  safety,  when  the 
facility  licenses  were  issued.  As 
explained  above,  the  deadline  was  not 
set  as  a  safety  matter  or  as  a  cutoff  date 
beyond  which  reactors  could  no  longer 
operate  if  all  of  their  equipment  was  not 
quaUfied.  Rather,  the  purpose  of  the 
deadline  was  to  urge  licensee 
compliance  with  the  environmental 
qualification  program.  Accordingly, 
those  proposed  license  amendments  do 
not  involve  the  technical  issues 
associated  with  the  qualification  status 
of  various  pieces  of  equipment  at 
nuclear  power  plants.  The  justifications 
for  continued  operation  are  relevant  to 
the  deadline  only  to  the  extent  that  they 
reveal  whether  licensees  have 
considered  the  effects  of  deficiencies  in 
a  timely  manner.  The  Commission's 
review  of  the  record  shows  that 
licensees  have  been  actively  attaining 
compliance  with  the  environmental 
qualification  requirements.  Thus,  the 
purpose  of  the  deadline  has  been 
achieved.  If  there  are  individual 
instances  of  safety  problems,  the 
Conunission  has  adequate  enforcement 
tools,  including  shutdown  orders,  to  deal 
with  such  problems.  Thus,  deletion  of 
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the  deadline  does  not  affect  public 
health  and  safety. 

Furthermore,  the  OommieBion's  staff  is 
reviewing  the  qodlfficcniea  ^n-ogram  at 
every  operating  ifod)ity«nd  has  also 
examined  qualification  data  £Dr  many 
specific 'pieoefl<ef<e<]inpment.  Where 
problems  or  deficiencies  «w  identified, 
corrective  action  by  the  lioenaee  is 
required.  In  some  cases,  a  justification 
for  continued  opera tion  (JCQJ  may  be 
requested  within  a  sborl  time  if  facility 
operation  isAontemplated  before  the 
deficiency  can  be  corrected.  The  proper 
remedy  for  any  person  disagreeing  with 
the  Commission's  position  on  any  given 
facility  is  to  seek  enforcement  action  via 
10  CFR  2.206.  One  such  petition  has 
been  received,  filed  by  UCS.  in  regard  to 
the  emeigeru:y  feedwater  system  at 
Three  Mile  Island  Unit  1.  "libe 
Commission's  staff  has  reviewed  the 
petitioner's  allegation  aiui  found  that  the 
emergency  feedwater  system  at  Three 
Mile  Island  Unit  1  is  environmentally 
qualified  in  accordance  with  10  CFR 
50.49.  Therefore,  the  petition  was 
denied. 

UCS  also  alleged  qualificaUon 
deficiencies  in  four  dockets,  namely. 
Three  Mile  Island  Unit  1,  Kewaunee. 
San  Onofre  Unit  1,  and  Haddam  Neck. 
These  allegations  will  be  dealt  with  in 
Section  IV  behnv. 

III.  Re«panse  To  FUSE  Comment  And 
UCS  Petition 

One  commenter,  Floridians  United  For 
Safe  Energy  (FUSE),  was  highly  critical 
of  the  Commission's  prior  actions  on 
environmental  qualification  and 
requested  that  the  Commission  take  14 
listed  actions  to  correct  (he  alleged 
deficiencies.  These  14  actions  are 
identical  to  those  requested  by  the 
Union  of  Concerned  Scientists  (UCS)  in 
a  petition  filed  with  the  Commission  of 
February  7, 1«4.  The  Commission  had 
decided  that  the  first  five  of  the  14 
requested  actions  are  relevant  to  this 
rulemaking,  and  accordingly,  those 
issues  will  be  stated  and  responded  to 
below.  Hie  remaining  nine  issues  have 
been  dealt  with  separately  as  described 
in  a  letter  to  UCS. 

Request  1.  Direct  the  Staff  to  obtain 
immediately  (within  10  days)  from  each 
nuclear  power  plant  licensee  and  license 
applicant  a  report  documenting  the  use 
of  each  deficient  component  listed  in  the 
UCS  petition,  and  a  detailed  justification 
for  continued  operation  pending 
qualification  of  the  equipment.  (The 
equipment  listed  was:  solenoid  valves, 
Barksdale  pressure  switches,  Static-O- 
Ring  pressure  switches,  ITT-Barton 
transmitters,  Limitorque  valve 
operators.  Anaconda  flexible  conduit. 
Rockwell  hydrogen  recombiners.  and 


O'Brien  Electric  Penetration  Assembly, 

Model  K  Connectors.) 

Commiaaion  Reapanee.  All  of  the 
above  aquipmentiughlighted  by  UCS 
have  already  been  the  subject  of  >S£ 
Office  of  Inspection  and  Enforcement 
Iitfuniitftion  Notices.  Licensees  were 
required  by  »^CRR€0.49  toidenfff^  all 
equipment  remaining  to  be  qualffied. 
including  fte  items  cited  by  UCS  where 
applicable,  and  to  establish  a  schedule 
for  qualifioation  (which  might  involve 
analysis,  testii^  or  Teplaoement]  within 
the  confines  afS  80.«(g).  If  a  licensee 
identifies  unqualified  equipment 
previously  thought  to  be  qualified,  or 
overlooked  in  prior  reviews,  the  licensee 
is  required  by  {  5a49(h)  to  noti^  the 
Commission  within  60  days  if  additional 
time  may  be  needed  to  complete 
qualification. 

Following  receipt  of  the  10  CFR  5a49 
submittals,  (he  staff  scheduled  meetings 
with  each  licensee  to  discuss  all 
remaining  open  issues  regarding 
environmental  qualification,  and  to 
identify  the  information  necessary  to 
issue  a  final  safety  evshiation  report  on 
environmental  qualification  for  each 
facility.  These  meetings  have  been 
oompleted  and  the  staff  is  now 
preparing  a^SER  for  each  facility. 
Licensee  approaches  for  resolving 
eiwirunmental  qualification  deficiencies 
include  replacing  equipment  performing 
additional  testing  and/or  analysis, 
assembling  additional  qualification 
documentation,  installing  radiation 
shielding,  and  relocating  equipment. 
Whenever  equipment  is  identified  which 
is  not  qualified  for  its  application,  the 
licensee  has  been  required  immediately 
to  provide  a  justification  for  continued 
operation,  if  a  justification  had  not  been 
previously  submitted.  In  a  few  cases 
where  ft  appeared  ^rat  licensee  efforts 
had  not  been  adequate,  the  staff  has 
conducted  an  audit  of  licensee  files  and 
has  made  clear  what  steps  need  to  be 
taken  to  demonstrate  compliance  with 
the  Commission's  environmental 
qualification  requirements. 

The  Commission  believes  ^tthis 
approach,  which  places  the  burden  on 
licensees  to  complete  environmental 
qualification  on  a  reason^e  schedule, 
is  preferable  to  the  ad  hoc  program 
proposed  by  UCS  that  could  lead  to 
delay  in  completion  of  the  program  at 
individual  plants.  In  this  area  as  in  all 
other  areas  of  NRC  jurisdiction,  the 
Commission  relies  on  its  licensees  to 
carry  out  the  regulatory  requirements  in 
a  responsible  manner,  subject  to  NRC 
review  and  audit,  and  backed  up  by 
inspection  and  enforcement. 

Request  2.  Direct  the  staff  to  review 
this  information  within  two  weeks  and 
make  an  independent  determination  as 


to  whether  there  »  justificBtian  for 
continued  epecatioD  pendnig 
qualification  of  the  equipment. 

Coaaaisaum  Beepanse.  Even  if  the 
Commiaaon -were  to  xeoerwe  all  ef  3fae 
data  rowned  by  Aequest  #1,  the  simple 
result  inpbed  by  Request Zi.e.,  to 
ttetenniiie  whethBr  continued  apendiHi 
is  or  isjidtjusfifidble,  would  ncA  obtain. 
As  Ho  each  individual  pieced 
equipment,  at  least  the  following  steps 
must  be  carried  out: 

1.  Horn  is  the  item  being  used  in  *e 
plant?4'oT  how  longis  it  needed  is  on 
accident  sitnaton?  Does  it  provide  a 
critical  function  or  indioation,  or  is  it  in 
the  "lfi«€  to  have"  category?  Is  it  backed 
up  by  other  pieces  of  equipment? 

2.  What  environment  will  the  4tem  of 
equipment  see  in  each  ef  a  number  of 
acciderM  soenarios?  Will  it  see  a  harsh 
environment  in  accidents  for  which  tt  is 
needed  or  desired?  Can  it  provide  its 
function  prior  to  being  overwhelmed  by 
iienviroimiental  conditions? 

3.  What  do  the  test  data  show 
concerning  the  item?  Is  it  unqualified 
only  in  respect  to  one  parameter  or 
several?  By  what  margin  is  it 
unqualified?  Has  it  failed  in  every  test, 
or  has  it  passed  some  and  failed  some? 
Is  the  test  data  reliable  or  is  there 
reason  to  question  its  validity? 

4.  If  the  item  is  clearly  unqualified  in 
its  application,  whcrt  risk  is  represented 
by  continued  operation?  Can 
compensating  measures  such  as 
procedures  or  valve  alignments,  etc.,  be 
used  until  a  qualified  piece  of  equipment 
can  be  installed?  When  wQl  a  qualified 
item  be  available,  and  when  could  it  be 
installed? 

The  answers  to  these  questions  are  not 
immediately  obvious  from  a  cursory 
review  of  a  few  documents,  in  each  case 
the  expertise  of  a  number  of  persons 
experienced  in  a  variety  of  disciplines 
must  be  called  upon.  Additional  data 
may  be  needed  which  may  or  may  not 
be  immediately  available.  A  site  visit 
might  be  necessary  to^ain  a  clear 
picture  of  the  item's  use,  location, 
configuration,  and  importance  to  plant 
operations.  Arguments  may  arise  over 
the  interpretation  of  test  data. 

In  short,  LXCS  has  greafly 
oversimplified  die  process  of 
environmental  qualification  of  safety- 
related  electric  equipment  in  nuclear 
power  plants  as  a  straightforward  one, 
where  answers  immediately  turn  out  yes 
or  no.  If  the  matter  were  that  simple,  the 
Commission  and  its  licensees  "would  not 
have  been  struggling  for  some  five  years 
to  complete  the  program.  In  many  cases 
environmental  qualification  efforts  are 
at  the  edge  of  modem  technology  aad 
material  science.  Tests  must  he  carried 
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out  under  conditions  which  are  diRicuIt 
to  create  in  the  laboratory,  and 
arguments  arise  over  whether  simulated 
conditions  accurately  represent  the 
environment  of  a  nuclear  accident. 
Finally,  reasonable  disagreements  can 
arise  over  the  need  for  a  piece  of 
equipment,  the  environment  it  will  see  in 
an  accident,  the  probability  of  that 
accident  occurring  over  a  brief  period  of 
time,  and  the  consequences  of 
equipment  failure. 

The  Commission  believes  the  phased 
but  expeditious  program  mandated  by 
10  CFR  50.49  should  continue.  Where  the 
staff  feels  that  licensee  efforts  fall  short 
of  an  acceptable  level,  action  will  be 
taken.  Where  information  indicates  that 
a  serious,  immediate  safety  hazard 
exists  at  a  particular  facility,  prompt 
corrective  action  will  be  required 
including  plant  shutdown  where 
necessary. 

Request  3.  Direct  the  staff  at  the 
conclusion  of  this  review  to  order  those 
plants  for  which  adequate  justification 
is  not  present  to  cease  operation  until 
the  equipment  in  question  is  qualified  or 
replaced. 

Commission  Response.  As  stated,  if 
the  Commission  determines  that  plant 
operation  is  not  justiHed  with  certain- 
unqualified  equipment,  plant  shutdown 
will  be  ordered.  However,  the 
Commission  relies  on  licensees  and  its 
inspection  program  to  report  serious 
safety  matters  requiring  immediate 
action. 

Request  4.  Provide  a  process  for 
expeditious  public  comment  on  the 
Staffs  determination  and  supporting 
submittals. 

Commission  Response.  Whenever  a 
licensee  is  requested  to  provide  a 
justification  for  continued  operation,  the 
documentation  is  provided  on  the 
docket  of  that  facility  and  is  therefore 
available  for  public  inspection.  If  any 
person  believes  that  staffs  acceptance 
of  the  licensee's  position  is  in  error,  that 
person  may  request  licensing  action 
pursuant  to  10  CFR  2.206. 

Request  5.  Commission  may  modify  or 
affirm  the  Staff's  action,  taking  into 
consideration  public  comments  it  has 
received. 

Commission  Response.  If  licensing 
action  is  sought  on  an  individual  facility 
pursuant  to  10  CFR  2.206.  the 
Commission  has  discretion  under  its 
rules  to  review  the  decision  of  the  office 
director.  See  10  CFR  2.206(c)(1). 

IV.  Plant  Specific  Comments 

Four  comments  were  filed  which 
allege  equipment  quahfication 
deficiencies  at  specific  plants: 

TMl.  Kewaunee.  San  Onofre  1,  Haddam 
Neck— UCS 


Maine  Yankee — Attorney  General.  State  of 

Maine  * 
Pilgrim.  Seabrook  *— John  F.  Dougherty 
Point  Beach — Wisconsin's  Environmental 

Decade 

These  comments  have  been  reviewed 
by  the  NRC  staff  as  provided  in  the 
notice  of  proposed  rulemaking.  The 
Director  of  Nuclear  Reactor  Regulation 
has  found  that  the  comments  do  not 
raise  generic  issues  relevant  to  this 
rulemaking  and  has  therefore 
reconunended  that  these  comments  be 
treated  according  to  10  CFR  2.206.  The 
Commission  has  agreed  with  this 
recommendation.  The  Director  will 
review  these  comments  according  to  the 
procedures  specified  in  that  regulation, 
and  will  take  licensing  action  as  he 
decides  appropriate,  if  any.  The  status 
of  environmental  qualification  at  these 
facilities  is  set  out  below  for 
information. 

TM/-1 

In  response  to  the  UCS  2.206  petition 
noted  above,  the  staff  has  reviewed  and 
evaluated  the  licensee's  environmental 
qualification  (EQ]  program.  Specifically, 
'he  qualification  status  of  the  emergency 
feedwater  (EFW)  system  and  electrical 
equipment  associated  with  this  system 
was  assessed  against  the  Commission's 
requirements  and  found  to  be  in 
compliance.  (DD-84-22). 

As  part  of  this  effort,  the  staff  met 
with  the  licensee  and  performed  several 
audits  of  the  licensee's  EQ  files.  In 
response  to  the  staff's  findings  during 
these  audits,  the  licensee  made 
substantial  improvements  in  the  EQ 
documentation  for  the  EFW  System  and 
associated  electrical  equipment.  The 
licensee  is  in  the  process  of  reviewing 
its  EQ  documentation  for  all  other 
electrical  equipment  required  to  be 
qualified.  The  staff  will  audit  the 
licensee's  EQ  documentation  for  several 
items  of  equipment  other  than  the  EFW 
system  to  ensure  that  the  licensee's 
program  complies  with  the 
Commission's  requirements  as  set  forth 
in  10  CFR  50.49. 


•The  State  of  Maine's  comment  alto  contains 
legal  arguments  which  are  responded  to  above  in 
connection  with  the  UCS  comment  and  petition,  and 
which  the  Commission  has  previously  addressed  in 
the  notice  of  proposed  nilemalting  and 
accompanying  policy  statement  issued  Marcti  7. 
1984. 

*Mr.  Dougherty's  comment  regarding  Seabrook 
did  not  deal  with  specific  qualiRcation  deficiencies, 
but  referred  only  to  the  licensees  financial 
difficulties.  For  this  reason.  Seabrook  will  not  be 
discussed  further  below  and  will  not  be  the  subject 
of  I  2.206  treatment 


Kewaunee 

The  staff  has  completed  its  Safety 
Evaluation  Report  for  Kewaunee,  and 
has  concluded  as  follows: 

1.  Wisconsin  Public  Service's 
electrical  equipment  environmental 
qualification  program  complies  with  the 
requirements  of  10  CFR  50.49. 

2.  The  proposed  resolutions  for  each 
of  the  environmental  deficiencies 
identified  in  the  February  2. 1983  SER 
and  FRC  TER  are  acceptable.  There  are 
no  longer  any  outstanding  justifications 
for  continued  operation  for  this  facility. 

San  Onofre  1 

This  plant  is  currently  not  operating. 
The  staff  met  with  the  licensee  on 
December  20, 1983  to  discuss  resolution 
of  the  TER  deficiencies.  In  order  to 
ensure  compliance  with  the 
Commission's  requirements,  this 
facility's  EQ  files  were  audited  by  the 
staff  on  October  2-4. 1984.  Prior  to 
return  to  service,  the  licensee  is  required 
to  submit  justifications  for  continued 
operation  for  all  equipment  which  is 
within  the  scope  of  10  CFR  50.49  and  not 
fully  qualified. 

Haddam  Neck 

The  staff  met  with  the  licensee  on 
April  10, 1984  to  discuss  the  resolution 
of  the  TER  deficiencies.  During  that 
meeting,  the  licensee  informed  the  staff 
that  the  temperature  elements,  cited  by 
use  as  having  deficient  JCO,  will  be 
replaced  with  qualified  elements  by 
March  31. 1985  in  accordance  with  an 
extension  granted  by  the  NRC  staff 
(The  staff  had  previously  reviewed  and 
accepted  the  JCO  for  these  elements.) 

In  regard  to  the  in-core  thermocouples 
cited  by  USC.  the  licensee  stated  during 
the  April  10  meeting  that  these  devices 
are  now  fully  qualified  and  thus  a  )CO  is 
no  longer  required.  Upon  receipt  of  a 
final  submittal  from  the  licensee 
documenting  the  results  of  the  April  10 
meeting,  the  staff  will  prepare  an  SER 
reporting  its  evaluation,  and  will 
schedule  a  later  audit  of  the  licensee's ' 
EQ  files  to  confirm  compliance  with  the 
Commission's  requirements. 

Maine  Yankee 

The  staff  met  with  the  licensee  on 
April  4, 1984.  The  licensee's  final 
submittal  was  dated  May  31, 1984.  The 
staff  is  now  reviewing  this  submittal. 

Pilgrim 

The  staff  met  with  the  licensee  on 
May  22, 1984.  The  licensee  made  two 
submittals  dated  July  9, 1984  and  August 
3, 1984.  The  staff  is  now  reviewing  these 
submittals. 
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Point  Beach  Units  1  and  2 

TTw  staff  fias  completed  its  Safety 
Evaluation  Reports  for  both  ctf  these 
units.  A8lo«8ch  unit  the  staff  "has 
condiided: 

1.  Wisconsin  Electric's  electricefl 
equipment  environmental  qualification 
prograro  complies  wtfh  the  requh^ments 
of  10  CFft  58.49. 

2.  "Hie  proposed  pesolution  of  each  of 
the  environmental  qualification 
deficiencies  identrfjed  in  the  December 
22. 1982  SER  and  FI«:TER  are 
acceptsble. 

3.  Continued  operation  until 
completioD  of  the  licensee's 
environmentefl  qualification  program 
will  -net  present  undue  risk  to  the  public 
health  and  safety. 

The  licensee's  qualification  files  *vill 
be  audited  al  a  later  dale  to  confirm  that 
all  of  the 'Commission's  requirements 
have  been  met. 

V.  Decisioo  oa  Final  Xula 

The  Commissien  has  reviewed  the 
comments  and  does  not  find  in  them 
conovincing  arguments  in  favor  of 
retaining  the  license  condition 
deadlines.  The  Commission  agrees  with 
commenters  who  expressed  impatience 
at  the  length  of  time  which  has  already 
been  devoted  to  the  effort  of  achieving 
fuH  qualification  of  safety-relsted 
equipment  m  nuclear  power  plants.  The 
program  has  taken  much  longer  than 
expected,  and  has  involved  difficulties 
and  complexity  not  foreseen  at  the  time 
the  1982  date  w^as  inserted  in  operating 
licenses. 

However,  the  Commission  believes 
that  the  approach  most  Hkely  to 
accomplish  completion  of  the  program  in 
the  most  expeditious  and  thorough 
fashion  is  that  contained  in  10  CFR 
50.49.  lender  this  program  environmental 
qualification  should  be  complete  in 
calendar  year  1985.  The  staff  continues 
to  monitor  licensees'  progress  closely, 
and  the  Commission  itself  will  maintain 
an  active  role  in  supervision  of  the 
program.  For  the  present  the 
Commission  is  satisfied  that  progress  is 
adequate  and  thatTetention  of  the  1982 
deadline  on  a  generic  basis  would  serve 
no  purpose.  Enforcement  action  will  be 
taken  on  individual  plants  if 
circumstances  warrant.* 


The  Canonission  is  therefore  adopting 
as  a  •final  rule  the  removal  of  the  June  30, 
1982,  deadbne  from  power  plant 
operating  Hcensea.  In  response  to tme  of 
the  public  comments,  which  noted  #iat 
some  licensees  may  have  license 
condition -deadlines 'efherthan)une  30, 
1982,  the  proposed  rule  «  being  modified 
slightly  by  the  addition  df-die  words 
imderlined:  ".  .  .  that  the  schedule  in 
this  paragraph  supersedes  the  June  30, 
1982.  deadline,  or  any  erther  prcvioualy 
imposed  date,  for  environmentrtl 
qualification  of  electric  equipment 
contained  in  certain  nuclear  power 
operating  liQenses."  Because  the  rule 
relieves  a  Testrictien.  it  is -effective  upon 
publication  in  the  Federd  Kesjhter 
pursoaitt  te  5 U.S.C.  553(d)(1). 

Regulatory  Fle>dbBity  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  198a  5  USXl.  6Q5(b), 
the  Commission  hereby  certifies  that 
thismle  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  rule  affects  only  licensees 
of  nuclear  power  plants.  These 
companies  do  net  fall  mthin  the  scope 
of  "small  entities"  as  set  forth  in  the 
Regulatory  Flexibility  Act  or  the  small 
business  size  standards  s^  forth  in  the 
regulations  of  the  Small  Business 
Administi-ation,  10  CPR  Part  121. 

Paperwork  Keductlon  AcfStatement 

This  rule  contains  no  information 
colleotion  requirements  subject  lothe 
Paperwork  Reduction  Act  of  198a  44 
U.SX:.  3501  et  seq. 


'In  his  separate  views  Commissioner  Asselstine 
disavows  his  previous  agreement  with  the  Notice  oT 
Proposed  Rulemaking  and  the  Commission's  f^jlicy 
Statement.  The  Commission  believes  that  this 
rulemaking  record  does  net  support  sucha  rhange 
in  |>osition.  In  its  Policy  Sutement.  the  Commission 
agreed  that  because  the  June  30.  198Z  deadline  was 
not  intended  as  a  cut-off  date  for  operation,  the 
establishment  of  that  deadline  did  not  contain  an 
implicit  judgment  that  operation  beyond  that  date 
would  require  a  safety  finding.  As  the  Commission's 


Policy  Statsment  made  cl«ar,  this  rulemakmg  was 
conducted  solely  to  respond  to  the  remand  in  UCS 
V.  ^RC.  711  F.2d  370  (D.C.  Cir.  1983)  and  should  not 
be  talran  as  srn  hidioalion  that  the  Commission  had 
changed  its  mind  to  now  believe  thatthe  1962 
deadline  badiplant-apecific-saiety  significance. 

Nor  does  Commiaaioner  Asselstine  s  reason  for 
wanting  to  retain  the  deadline  contradict  the 
Commission's  position.  He  states  that  "the 
Commieaton  ahould  retain  |the  deadline)  %*  an 
effective  mfbroement  tool  to  assiire  continuod 
diligenoe  by  lioenaaes  in  carrying  out  an  effective 
equipment  qualification  program. "  Putting  aside  the 
issue  of  whether  the  Commission  could  even  tely  on 
this  deadline  m  a  basis  for  initiating  enforcement 
actions  at  ttus  late  date.  It  is  ctoar  that 
Commiasioner.Asselstine  would  not  uae  the 
deadline  to  enforce  safety  deficiencies,  but  would 
use  it  only  for  the  purposes  for  which  it  was 
intended.  /.».,  to  assure  licensee  diligence  in 
compleUfig  the«nvironmental  qualification.  Thus. 
Commissioner  Asselstine's  reason  for  wanting  to 
retain  the  deadline  is  not  based  on  a  difference  over 
its  intended  u«e.  but  really  on  whether  the  record 
shows  that  the  Taasonmg  for  imposing  the  deadline 
has  l>een  met.  For  the  reaaons  given  above,  the 
Conunission  had  found  that  the  deadline 
accomplished  its  purpose:  As  a  general  matter, 
licensees  are  diligently  pursuing  effective 
environmental  qualification  programs.  Ttw  fact  that 
one  facility.  Three  Mile  island.  Unit  1  required 
additional  prodding,  prodding  wbk:h  the  NRC  staff 
reported  as  being  successful,  does  not  undercut  the 
validity  of  this  generic  finding. 


vnvtfeBniefiQfl  uiipaot  Slsfteinefn 

The  ipnunulgation  of  this  rule  would 
not  result  in  any  activity  aSecting  the 
environment.  The  rule  relates  to  the 
schedule  for  compliaaoe  with  a  rule  and 
as  such  is  procedural  in  natuie  for  the 
purposes  of  environmental  analysis. 
Accordingly,  the  categorical  excluaiooin 
lOCFR  51^(c)(3)  applies  andne 
environmental  assessment  need  be 
pre^paied. 

List  of 'Subjects  in  18  CFR  Part  90 

Antitrust,  Classified  informatioa.  Fire 
protection,  Intergovemmentid 
regulations,  incorporation 'by  Teferenoe. 
Nuclear  |M>wer  plants  and  reactors. 
Penalty,  Radiation  protection,  Reactor 
siting  criteria.  Recordkeeping  and 
reporting  requirements. 

PART  50-<OOMESTIC  iiCENSlNG  OF 
PRODUCTION  AMD  VHUZATION 
FACILITIES 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Act  of  1954,  &»  ameruled,  the 
Energy  Reorganization  Act  of  1974.  as 
amended,  and  5  U.SXD.  £53,  notice  is 
hereby  giveo  that  (he  foUowiog 
amendment  to  10  CFR  Part  50  is 
adopted. 

L  The  authority  citatiaa  ferrPact  50 
continues  to  read  as  fellows: 

Authority:  Sees.  103. 104, 161. 182, 186, 189. 
66 -Stat.  936.  S37.  MB.  958. 054.  «55. 966.  e« 
amended  sec.  234,  83  Stat.  1244.  as  amended 
(421I.S.C  2133.2184,  2201.  2223.  .2283.  2236. 
2239.  2282);  sees.  201.  202.  206.  SBStHL  1^2. 
1244. 1246,  as  amended  (42  U.S.C.  5641.  5842. 
5846).  unless  otherwise  noted. 

(Sec.  50.7  also  issued  under  Pub.  L-  95-601), 
sec.  10.92 Stat.  2951  (42  U.S.C.  5851).  Section 
50.56,  SO.dl.  and  50S2«iBO  issued  under  Pub. 
L.  97-415.  96  Stat.  2073  (42  U.Si:.223S). 
Section  50.78  also  issued  under  sec  122.  66 
Stat.  939  (42  U.S.C.  2152).  Sees.  SOjBO-SO.SI 
also  issued  under  see.  184.66  Stat.  954.  as 
.amended  (42  D.S.C.  2284).  Sections  3D  JOO- 
50.102  also  issued  under  «ec.  MB.  W9ttft.  955 
(42U.S.C.223B). 

For  the  purpoaes  of  sec.  223.  W  Stat.  VS6  as 
amended  i42U££.  2273).  ((  80.10(a).  (b)  and 
(c),  60.44.  50.46,  50.46.  50.54  and  50.&8(a)  are 
issued  under  sec.  151b.  68  Stat.  048.  as 
amended  (42  U.S.C.  220a(b)):  §S  50.10(b)  and 
(c)  and  50.54  ace  issued  under  sec.  161.66  Stat. 
949,  as  amended  (42U5.C.  2201(i)):  and 
Si  50.55(e).  50.59fb).  50.70.  50.71.  50.72.  and 
50.78  are  issued  under -sec.  lOlo.  56  Stat.  950. 
as  amended  [42  VS.C.  220E(ci}). 

§S0.4*    lAmandad] 

2. 10  CFR  Part  50.  §  50.49,  paragraph 
(g)  is  amended  by  the  addition  of  a 
sentence  to  the  end  thereof.  Paragraph 
((^  is  revised  to  read  as  fellows: 
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(g)  Each  holder  of  an  operating  license 
issued  prior  to  February  22, 1983,  shall, 
be  May  20. 1983,  identify  the  electric 
equipment  important  to  safety  within 
the  scope  of  this  section  already 
qualified  and  submit  a  schedule  for 
either  the  qualiHcation  to  the  provisions 
of  this  section  or  for  the  replacement  of 
the  remaining  electric  equipment 
important  to  safety  within  the  scope  of 
this  section.  This  schedule  must 
establish  a  goal  of  Bnal  environmental 
qualification  of  the  electric  equipment 
within  the  scope  of  this  section  by  the 
end  of  the  second  refueling  outage  after 
March  31. 1982  or  by  March  31, 1985, 
whichever  is  earlier.  The  Director  of  the 
Office  of  Nuclear  Reactor  Regulation 
may  grant  requests  for  extensions  of  this 
deadline  to  a  date  no  later  than 
November  30, 1985.  for  specific  pieces  of 
equipment  if  these  requests  are  filed  on 
a  timely  basis  and  demonstrate  good 
cause  for  the  extension,  such  as 
procurement  lead  time,  test 
complications,  and  installation 
problems.  In  exceptional  cases,  the 
Commission  itself  may  consider  and 
grant  extensions  beyond  November  30, 
1985,  for  completion  of  environmental 
qualification. 

The  schedule  in  this  paragraph 
supersedes  the  June  30. 1982,  deadline, 
or  any  other  previously  imposed  date, 
for  environmental  qualification  of 
electric  equipment  contained  in  certain 
nuclear  power  operating  licenses. 
***** 

Commissioner  Asselstine's  separate 
views  follow. 

Dated  at  Washington.  D.C.  this  13th  day  of 
November.  1964. 

For  the  Nuclear  Regulatory  Commission. 

loiinCHoyls. 

Assistant  Secretary  of  the  Commission. 

Commissioaer  Asselstine's  Comments 
on  the  Notice  of  Hnal  Rulemaking 
Regarding  the  Removal  of  the  |une  20, 
1982  Deadline  From  Operating  Licenses 
for  Environmental  Qualification  of 
Electrical  Equipment 

I  cannot  agree  with  the  Commission's 
final  rule  to  remove  the  June  30, 1982 
deadline  from  nuclear  powerplant 
operating  licenses  for  the  environmental 
qualification  of  electrical  equipment. 
The  Commission's  final  rule  fails  to 
provide  the  safety  justificafion  needed 
to  remove  the  June  30, 1982  deadline 
from  plant  operating  licenses  and  is  not 
adequately  supported  by  the  record  of 
this  rulemaking.  Moreover,  commenters 
were  not  afforded  a  fair  opportunity  to 
comment  on  some  of  the  information 
that  formed  the  basis  for  the  NRC  staffs 
safety  judgments  that  plants  without 
properly  qualified  electrical  equipment 
can  operate  safely  until  ongoing 
equipment  qualification  efforts  are 


completed.  For  these  reasons,  I  conclude 
that  the  Commission  should  not  remove 
the  June  30, 1982  deadline  from  plant 
operating  licenses  at  this  time. 

Implicit  in  the  Commission's  decision 
to  impose  a  deadline  for  qualiflcation  of 
equipment  is  a  safety  judgment  by  the 
Commission  that  extended  operation  of 
nuclear  plants  without  properly 
qualified  equipment  does  not  provide  an 
adequate  level  of  protection  to  the 
public  health  and  safety.  The  June  30. 
1982  deadline  was  intended  to  motivate 
licensees  to  pursue  effective  equipment 
qualification  programs  with  due 
diligence,  thereby  correcting  a 
widespread  licensee  recalcitrance  in 
properly  qualifying  safety-related 
equipment.  The  Commission  also  set  the 
deadline  to  ensure  that  safety  related 
equipment  was  qualified  within  a 
reasonable  period  of  time — two  years. 

In  deciding  to  remove  the  June  30, 
1982  deadline  from  operating  licenses, 
the  Commission  has  concluded:  (1)  That 
the  purpose  of  motivating  licensees  to 
pursue  effective  equipment  qualification 
programs  with  due  diligence  has  been 
achieved;  (2)  that  extended  operation  of 
the  plants  beyond  the  June  30, 1982 
deadline  without  fully  qualified 
electrical  equipmopt  will  not  pose  an 
undue  risk  to  the  public  health  and 
safety;  and  (3)  that  there  is  no  generic 
equipment  qualification  problem 
common  to  many  plants,  such  that  a 
generic  solution  such  as  the  June  30, 
1982  deadline  should  be  retained.  More 
than  two  years  after  the  expiration  of 
the  June  30. 1982  deadline,  it  appears 
that  the  Commission  does  not  have  an 
adequate  factual  basis  for  any  of  these 
conclusions. 

I  originally  agreed  with  the  course  the 
Commission  takes  in  its  rulemaking  and 
with  the  issuance  of  a  new  equipment 
qualification  rule  and  policy  statement. 
However,  my  agreement  was  based  on 
assurances  from  the  NRC  staff  that 
licensees  were  diligently  pursuing 
adequate  qualification  programs  and 
that  the  NRC  was  conducting  an  in- 
depth  review  of  the  information 
provided  by  licensees  to  support  their 
justifications  for  continued  operation 
(JCO's)  or  findings  of  qualification.  Upon 
detailed  examination  it  appears  that 
these  assurances  were  optimistic  at 
best. 

At  the  time  the  Commission  issued 
this  rule  in  proposed  form,  the  staff 
advised  the  Commission  that  all 
licensees  were  cooperating  in  pursuing 
effective  environmental  qualification 
programs.  See,  Transcript  of  January  6, 
1984  Commission  meeting,  p.  118.  Yet, 
the  record  of  this  rulemaking  disclosed 
several  instances  within  the  past  few 
months  in  which  licensees  have  failed  to 


pursue  effective  equipment  qualification 
efforts  with  due  diligence.  See,  Union  of 
Concerned  Scientists'  comments,  pp.  22. 
48-66.  Many  of  these  instances  we're 
confirmed  by  the  NRC  staff  during  the 
Commission  meeting  to  consider  this 
final  rule.  See,  Transcript  of  September 
4, 1984  Commission  meeting,  pp.  32-35, 
64-68.  Moreover,  in  those  instances  in 
which  the  Commission  now  argues  that 
the  environmental  qualification 
deficiencies  at  specific  plants  identified 
by  commenters  have  been  corrected,  the 
description  of  how  those  deficiencies 
have  been  corrected  is  so  general  as  to 
be  meaningless.  This  is  hardly  surprising 
since  the  first  version  of  the  proposed 
final  rule  submitted  to  the  Commission 
in^August  failed  to  address  any  of  the 
plant-specific  deficiencies  identified  by 
commenters  on  the  proposed  rule.  Given 
the  evidence  of  continuing  instances  of 
licensee  recalcitrance  and  the  hurried 
and  superficial  reviews  of  the  plant- 
specific  deficiencies  identified  by 
commenters  on  the  proposed  rule,  there 
is  no  basis  in  this  rulemaking  record  for 
concluding  that  all  licensees  are  now 
pursuing  effective  environmental 
qualification  programs  with  due 
diligence. 

Nor  is  there  a  basis  for  the 
Commission's  conclusion  that  continued 
operation  of  nuclear  plants  presents  no 
undue  risk  to  the  public  health  and 
safety.  Although  the  staff  assures  us  that 
there  has  been  improvement  in  recent 
months,  to  date  a  considerable  amount 
of  safety-related  equipment  still  has  not 
been  shown  to  be  properly  qualified. 
See,  Transcript  of  September  4, 1984 
Commission  meeting,  pp.  71-72. 
Justifications  for  continued  operation 
(JCO's)  for  virtually  all  plants  were 
submitted  by  the  licensees  in  1981. 
Reviews  of  these  JCO's  by  the  NRC  staff 
and  its  contractors  have  repeatedly 
identified  errors  requiring  further 
justifications.  Further,  even  in  the  case 
of  the  more  recent  JCO's,  the  staffs 
inquiry  has  largely  accepted  the 
assertions  made  by  the  licensee  that  its 
equipment  is  qualified,  and  except  in  a 
very  limited  number  of  cases,  the  staff 
has  not  performed  the  detailed 
examination  of  supporting 
documentation  needed  to  verify 
independently  that  either  the  equipment 
is  properly  qualified  or  that  there  is  an 
adequate  justification  for  continued 
operation.  See,  Transcript  of  September 
4, 1984  Commission  meeting,  pp.  69-72. 
Nor  is  there  any  reason  to  believe  that 
an  in-depth  examination  of  the 
licensee's  documentation  will  occur  any 
time  in  the  near  future.  In  the  very  few 
cases  where  staff  has  begun  such  in- 
depth  reviews  the  evidence  indicates 
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that  licensee  efforts  have  been 
inadequate.  Thus,  because  there  has 
been  no  in-depth  review  by  the  NRC. 
there  is  no  reason  to  conclude,  as  the 
majority  does,  that  there  is  indeed  no 
generic  problem  with  equipment.  Rather, 
UCS's  comments  suggest  that  there  may 
be  generic  problems  with  certain 
equipment,  and  the  Commission  has  not 
adequately  explained  why  the 
equipment  identified  indicates  no 
generic  problem. 

Thus,  the  evidence  indicates  that  all 
licensees  are  not  diligently  pursuing 
effective  equipment  qualiHcation 
programs.  "The  evidence  also  indicates 
that  independent  verification  of  the 
licensees'  JCO's  or  assertions  of 
qualification  will  not  occur  any  time 
soon,  and  certainly  not  before  the 
Commission's  new  deadline  in  10  CFR 
50.49  (March  31, 1985).  Given  this 
indeterminate  state  of  affairs,  the 
Commission  lacks  reasonable  assurance 
that  there  will  not  in  fact  be  extended 
operation  of  these  plants  with 
equipment  unqualified  to  perform  its 
safety  related  functions.  Instead  of 
eliminating  the  deadline,  the 
Commission  should  retain  it  as  an 
effective  enforcement  tool  to  assure 
diligence  by  licensees  in  carrying  out  an 
effective  equipment  qualification 
program. 

Finally,  it  is  clear  that  commenters 
were  not  afforded  a  fair  opportunity  to 
comment  on  the  technical  information 
that  formed  the  basis  for  the  licensees' 
assertions  that  equipment  is  properly 
qualified  or  for  the  JCO's.  The  Union  of 
Concerned  Scientists,  for  example, 
details  a  number  of  instances  in  which 
this  information  was  not  included  in  the 
rulemaking  record.  See,  UCS  comments, 
pp.  27-30.  and  UCS  letter  to  Commission 
dated  September  5, 1984.  The  absence  of 
this  information  effectively  denied 
(jommenters  a  fair  opportunity  to 
comment  on  the  staffs  judgments  on 
equipment  qualification  and  the  JCO's. 

The  Commission  majority  explains 
that  it  was  not  legally  required  to  make 
documents  relied  upon  by  Franklin 
Research  Center  (FRC)  available  for 
comment  in  this  rulemaking.  The 
majority  explains  that  this 
documentation  was  not  necessary  to  the 
Commission's  determination  of  the  issue 
in  this  rulemaking  and  that  the  staffs 
Technical  Evaluation  Reports  (TER's) 
provided  adequate  justification  for 
concluding  that  licensees  are  diligently 
pursuing  environmental  qualification 
and  that  there  are  no  generic  safety 
problems  so  that  the  June  30, 1982 
deadline  ought  to  be  retained.  The 
Commission's  explanation  misses  the 
point.  The  Commission  may  have  relied 


upon  the  FRC  reviews  in  making  its 
conclusions,  but  FRC  in  conducting  the 
reviews  upon  which  the  Commission 
relies  must  have  relied  in  turn  upon  the 
documentation  the  Commission  now 
says  is  not  relevant  to  the  rulemaking. 
Had  the  Commission  itself  conducted 
reviews  of  this  documentation  instead  of 
contracting  out  to  FRC  the  underlying 
documentation  for  the  Commission's 
decision  surely  would  have  to  be 
available  for  comment.  The  mere 
identification  of  information  without 
providing  an  opportunity  to  inspect  that 
information  and  challenge  the  bases  for 
FRC's  and  staffs  conclusions  hardly 
amounts  to  a  fair  opportunity  to 
comment. 

For  all  of  these  reasons  I  cannot 
concur  in  the  Commission's  action.  I 
would  retain  the  June  30, 1982  deadline 
to  be  used  as  an  enforcement  tool  to 
ensure  that  licensees  have  effective 
environmental  qualification  programs. 
Further,  the  Commission  ought  to  be 
more  diligent  in  conducting  in-depth 
reviews  of  licensee  documentation  so 
that  plants  do  not  continue  to  operate 
for  extended  periods  of  time  with  the 
state  of  their  equipment  basically 
indeterminate. 

[FK  Doc.  84-30288  Filed  11-1»-M:  8:43  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  140 

[FHWA  Docket  No.  83-25] 

Reimbursement;  State  Highway 
Agency  Audit  Expense 

AGENCY:  Federal  Highway 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  document  revises 
existing  FHWA  regulations  by 
expanding  the  types  of  audit  costs 
incurred  by  State  highway  agencies 
(SHA)  that  are  eligible  for  Federal 
reimbursement.  The  revisions  implement 
section  159  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA  of  1982).  Section  159  allows 
FHWA  to  reimburse  States  for  costs 
incurred  in  performing  Federal-aid 
project  related  audits  which  directly 
benefit  the  Federal-Aid  Highway 
Program. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  December  19. 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Harvey  C.  Wood,  Chief,  Federal/ 
State  Financial  Management  Branch, 


(202)  426-0563,  or  Mr.  Frank  L  Calhoun, 
Office  of  the  Chief  Counsel.  (202)  426- 
0761.  Federal  Highway  Administration. 
400  Seventh  Street,  SW..  Washington, 
D.C.  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.  ET.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  On 

January  6. 1983.  the  President  signed  into 
law  the  STAA  of  1982  (Pub.  L  97-424.  98 
Stat  2097).  Section  159  amends  the 
definition  of  the  term,  "construction,"  in 
23  U.S.C.  101(a)  by  adding,  "and  also 
includes  costs  incurred  by  the  State  in 
performing  Federal-aid  project  related 
audits  which  directly  benefit  the 
,  Federal-Aid  Highway  Program."  This 
enables  the  costs  of  audits  to  be  eligible 
for  Federal  reimbursement  in 
accordance  with  the  provisions^f  title 
23,  U.S.C.  ^ 

On  February  24. 1984.  the  FWHA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  (49  FR  6921)  which 
proposed  revisions  to  implement  section 
159.  The  NPRM  proposed  a  revision  to 
Part  140.  Subpart  G  of  23  CFR.  This 
subpart  prescribes  policies  for 
reimbursing  an  SHA  for  the  costs  of 
salaries,  wages,  and  related  costs  of  its 
employees.  Section  140.713(a)  identifies 
several  types  of  personnel  whose  costs 
are  not  reimbursable.  Since  internal 
auditing  is  listed  as  a  nonreimbursable 
item,  it  was  proposed  to  delete  the 
words  "internal  auditing"  from  this 
section. 

Part  140.  Subpart  H  of  23  CFR 
establishes  the  SHA's  responsibility  for 
the  audit  of  third  party  contract  costs 
and  the  reimbursement  criteria  for 
Federal  participation  in  the  costs  of 
these  audits.  Section  159  of  the  STAA  of 
1982  provides  for  the  reimbursement  of 
all  audit  costs  which  directly  benefit  the 
Federal-Aid  Highway  Program  which  is 
not  limited  only  to  the  audits  of  third 
party  contracts.  To  accomplish  this,  the 
FHWA  proposed  to  revise  Subpart  H  by: 
(1)  Removing  the  term  "Third  Party 
Contract  Costs"  from  the  title,  (2) 
removing  the  portion  of  S  140.801 
relating  to  the  audit  of  third  party 
contract  costs,  (3)  replacing  the 
definition  of  "audit"  in  S  140.805  with 
the  definition  of  "project  related  audits," 
(4)  incorporating  the  provisions  of 
§  140.807(a)  and  removing  the  term 
"third  party  contract,"  and  (5)  adding  a 
new  §  140.807(b)  requiring  audit  costs  be 
equitably  distributed  to  all  benefiting 
parties  and  to  the  major  FHWA  funding 
categories.  As  proposed,  FHWA  would 
determine,  on  a  case-by-case  basis,  if 
necessary,  which  audits  "directly 
benefit"  Federal-aid  highway  projects 
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and  meet  other  eligibility  requirements 
for  participatioD  ia  audit  c^ipenses. 

Three  State  highway  agencies 
respooded  to  the  NPRM  publialied  on 
FebtMry  24^  Vtti.  .Two  conaests 
expiesaed  support  for  the  proposed 
revisions  while  the  remaining 
cominenter  expressed  an  objection. 
However,  the  commenter  objected  to  the 
proposal  that  reimbursable  audit  costs 
be  restricted  to  those  that  directly 
benefit  the  Federal-aid  highway 
program.  Since  this  restriction  is 
expressly  mandated  by  section  159  of 
the  STAA  of  1982,  the  provision  as 
proposed  remains  in  the  Bnal  rule. 
*    In  view  of  the  above,  the  revisions  as 
proposed  in  the  Febnutry  24  NPRM  are 
retained  in  the  final  rule  in  their 
entirety. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major 
proposal  under  Executive  Order  12291 
nor  a  significant  proposal  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
anticipated  impact  of  this  proposal  is  so 
minimal  as  to  not  require  preparation  of 
a  full  regulatory  evaluation.  Audit  costs 
represent  a  very  small  portion  of  the 
costs  of  the  Fexieral-Aid  Highway 
Program.  Few.  if  any.  States  are 
expected  to  receive  more  than  SlOO,000 
annually  of  additional  Federal  funds  as 
a  result  of  the  revised  regulations.  For 
this  reason  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  proposal  will  not  have 
a  significant  economic  inqracf  on  a 
substantial  number  of  small  entities. 

In  consideration  of  the  foregoing,  and 
under  the  authority  of  section  159  of  the 
Surface  Transportation  Assistance  Act 
of  1982.  Piib.  L.  97-424. 96  StaL  2097;  23 
U.S.C  121  and  315;  49  CFR  1.48(b),  the 
FHWA  amends  Title  23.  Code  of  Federal 
RegidatioBS,  Part  14a  Subparts  G  and  H 
as  set  forth  below. 

ICatafef  •<  PMeral  DomesUc  Asaiatance 
Numbe*  20208^  Hlghwy  Reaeaich.  Planning 
and  Conalractiaa.  Tha  Mgulattona 
implemenliog  Bxecutiva  Order  12372 
regarding  iotetgDverrnnenta]  cooaultation  on 
Federal  programs  and  activities  apply  to  this 
prognunl 

List  of  SidhiKte  ia  tt  CFR  Port  14t 

Accomting,  Grant  programs — 
transportation.  Highways  and  roads. 

baved:  NoTcmber  8. 19M. 

ILA.  Bamliart. 

Federal  Highway  Admiiustraloe.  Fedaral 
Highway  Administration. 


Th«  FHWA  amends  23  CFH  Part  14a 
Subparts  G  and  H  as  set  forth  below. 
PART  Hi    ncmOURSEKIENT 


SubyttO    PfyroM— d 


Ai 
MdCMl 


OwMhaad; 
Ccntwand 


1.  Section  140713  is  amended  by 
removing  the  words  "internal  auditing" 
from  paragraph  (a)(1).  As  revised 
paragraph  (a)(1)  reads  as  follows: 

9  r4&#»3     OaMSfSI  aWIMffnStFaiKMI  aoQ 

otharawarimA 

(a)*  *  • 

(1)  Directors,  department  heads,  legal, 
accounting,  biidgeting,  personnel.,  and 
procurement  tmits. 

•        *        •        •        * 

2.  Subpart  H  is  revised  in  its  entirety 
to  read  as  follows: 


•Subpart 
Expsaaa 


Mphtniy  Afancy  AudH 


Sec 

140.aO}  Purpose. 

140.an  PoMcy. 

140.805  Defiaitiaas. 

140.807  Reimbursable  costs. 

Authority:  23  U.S.C  121  and  31S;  40  CFR 
t.48(b). 

w^^^^vT  r^^"©i^Hw  r^^^WFoy  A^cffcy 
Audit  Expanse 

$140,801    Purpoaa. 

To  establish  the  reimbursement 
criteria  for  Federal  participation  in 
project  related  audit  expenses. 

9140.803    PoNcy. 

Project  related  audits  performed  in 
accordance  with  genoslly  accepted 
auditing  standards  (as  modified  by  the 
Comptroller  General  of  the  United 
States]  and  applicable  Federal  laws  and 
regulations  are  eligible  for  Federal 
participation.  The  State  highway  agency 
(SHA)  may  use  other  State,  local  public 
agency,  and  Federal  audit  organizations 
as  well  as  licensed  or  certified  public 
accounting  firms  to  augment  its  audit 
force. 

9140.805    DafinWona. 

(a)  Project  related  avdits — audits 
which  directly  benefit  Federal-aid 
highway  projects.  Audits  performed  in 
accordance  with  the  requirements  of  23 
CFR  Part  12.  audits  of  third  party 
contract  costs,  and  other  audits 
providing  assurance  that  a  recipient  has 
complied  with  FHWA  regulations  are  all 
considered  project  related  audits.  Audits 


benefiting  only  nonfederal  projects, 
those  performed  for  SHA  management 
use  only,  or  those  serYing  simitar 
nonfederal  piirposes  are  not  considered 
project  related. 

(b)  Third  party  contract  costs — 
jjroject  related  coats  incurred  by 
railroadss  utilities,  consultants, 
governmental  inatrumentalities. 
universities,  nonprofit  organizations, 
construction  contractors  (force  account 
work),  and  organizations  engaged  in 
right-of-way  studies,  planniitg,  research, 
or  related  activities  where  the  terms  of  a 
proposal  or  contract  (including  lump 
sum)  necessitate  an  audit.  Construction 
contracts  (except  force  account  work) 
are  not  included  in  this  group. 

9140.807    RainitMirsabIa  costs. 

(a)  Federal  funds  may  be  used  to 
reimburse  an  SHA  {or  the  following 
types  of  project  related  audit  costs: 

(1)  Salaries,  wages,  and  related  costs 
paid  to  public  employees  in  accordance 
with  Subpart  G  of  thk  part. 

(2)  Payments  by  the  SHA  to  any 
Federal.  State,  or  local  public  agency 
audit  organization,  and 

(3)  Payments  by  the  SHA  to  licensed 
or  certified  public  accounting  firms. 

(b)  Audit  costs  incurred  by  an  SHA 
shall  be  equitably  distribute  to  all 
benefiting  parties.  The  portion  of  these 
costs  allocated  to  the  Federal-Aid 
Highway  Program  which  are  not  directly 
related  to  a  specific  project  or  projects 
shall  be  equitably  distributed,  as  a 
minimum,  to  the  major  FHWA  funding 
categories  in  that  State. 

pit  Doc  ft«-M24e  Filed  It-W-ai:  K4S  mb| 


DEPARTMENT  OF  THE  TREASURY 
Office  of  tha  Sacratary 
31  CFR  Part  S 

Claifna  Conactfon 

aqcncy:  Office  of  the  Secretary, 
Department  of  the  Treasury. 
action:  Final  rule. 

summary:  Part  S  of  Title  31.  Code  of 
Federal  Regulations,  governs  the 
collection  of  claims  from  Treasury 
employees.  Since  early  1979,  i  5.3  has 
required  that  an  uncollectible  claim  in 
excess  of  $100  be  referred  to  the  General 
Counsel  or  the  head  of  the  legal  division 
of  a  bureau  or  office  before  it  may  be 
administratively  terminated  This  final 
rule  raises  from  $100  to  $300  the  limit  of 
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uncollectible  claims  which  may  be 
administratively  terminated  without 
such  referral.  The  cost  of  collecting 
claitas  has  increased  since  1979  and  the 
Department  has  determined  that 
increasing  the  limit  to  $300  will  reduce 
administrative  burdens  and  be  more 
cost-effective.  Moreover,  a  survey  of 
claims  between  $100  and  $500  referred 
to  counsel  indicated  that  almost  90 
percent  subsequently  are 
administratively  terminated. 
EFFECTIVE  DATE:  November  19. 1984. 
FOR  FURTHER  INFORMATION  CONTACT 

Charles  A.  Pistole,  Department  of  the 
Treasury,  Room  2450, 1500  Pennsylvania 
Ave.,  NW.,  Washington,  D.C.  20220 
(202-566-2431.  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

Since  the  establishment  of  the  $100 
limit  in  1979,  the  cost  of  processing 
claims  has  increased  significantly.  Since 
almost  90  percent  of  claims  under  $500 
referred  to  counsel  for  consideration 
subsequently  are  administratively 
terminated,  the  continued  referral  of 
such  claims  is  not  cost-effective.  The 
Department  has  determined  that 
increasing  the  value  of  claims  which 
must  be  referred  to  counsel  to  $300  will 
decrease  administrative  burdens  and  be 
more  cost-effective. 

Special  Analyses 

Because  this  document  relates  to 
agency  management,  the  notice  and 
comment  requirements  of  5  U.S.C. 
553(b),  the  requirement  for  a  delayed 
effective  date  of  5  U.S.C.  553(d),  and  the 
provisions  of  Executive  Order  12291  are 
inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  by  5* 
U.S.C.  553  or  by  any  other  statute,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  are  inapplicable  to 
this  document. 

Authority:  This  amendment  is  issued  under 
the  authority  of  31  U.S.C.  3711,  96  Stat.  971 
(1982). 

List  of  Subjects  in  31  CFR  Part  5 

Claims. 
PART  5— [AMENDED] 
9  5.3    (Amended] 

Section  5.3  of  31  CFR  Part  5  is 
amended  by  changing  "$100"  to  "$300." 

Dated:  October  15. 1984. 
Terence  C  Golden. 

Assistant  Secretary  for  Administration. 

|FR  Doc  S4-3O210  Filed  11-ie-a4:  S:4S  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CQ011  84-76] 

Marina  Event;  Annual  Parker 
Thanksgiving  Regatta 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Annual  Parker 
Thanksgiving  Regatta.  This  event  will  be 
held  on  23  thru  25  November  1984  at 
Headgate  Rock  Dam.  The  regulations 
are  needed  to  provide  for  the  safety  of 
life  and  property  on  navigable  waters 
during  the  event. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  23  November  1984 
and  terminate  on  25  November  1984. 
FOR  FURTHER  INFORMATION  CONTACT 
LTJG  Jorge  Arroyo,  Eleventh  Coast 
Guard  District  Boating  Affaire  Office. 
400  Oceangate  Boulevard,  Long  Beach. 
California  90822.  Tel:  (213)  590-2331. 
SUPPLEMENTARY  INFORMATION:  A  notice 

of  proposed  rule  making  has  not  been 
published  for  these  regulations  and  they 
are  being  made  effective  in  less  than  45 
days  from  the  date  of  publication. 
Following  normal  rule  making 
procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  until  19 
September  1984,  and  there  was  not 
sufficient  time  to  publish  proposed  rules 
in  advance  of  the  event  or  to  provide  for 
a  delayed  effective  date. 

Nevertheless,  interested  persons 
wishing  to  comment  may  do  so  by 
submitting  written  views,  data,  or 
arguments.  Commenters  should  include 
their  name  and  address,  identify  this 
notice  (CGDll  84-76)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  Receipt  of  comments  will 
be  acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  regulations  may  change  in 
light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  Jorge  Arroyo,  Project  Officer, 
Boating  Affairs  Office,  Eleventh  Coast 
Guard  District,  and  LT  Joseph  R. 
McFauI,  Project  Attorney,  Legal  Office, 
Eleventh  Coast  Guard  District. 

Discussion  of  Regulation 

The  Southern  California  Speedboat 
Club  "Annual  Parker  Thanksgiving 
Regatta"  will  be  conducted  on  23  thru  25 
November  1984  starting  from  Headgate 


Rock  Dam.  This  event  will  have  60  to  70 
hydroplanes  and  runabouts.  13  to  21  feet 
in  length  that  could  pose  a  hazard  to 
V  navigation.  Therefore,  vessels  desiring 
'  to  transit  the  regulated  area  may  do  so 
only  with  clearance  from  a  patrolling 
law  enforcement  vessel  or  an  event 
committee  boat. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  imder  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary,  since  the  regulated  area 
will  be  opened  periodically  for  the 
passage  of  vessel  traffic. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 

PART  100— SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

Regulations 

In  consideration  of  the  foregoing  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
temporary  section  to  read  as  follows: 

9100.35-11-84-76    Annual  Parker 
^Thanksgiving  Regatta,  Parker,  AZ. 

(a)  Regulated  Area:  The  following 
area  may  be  closed  intermittently  to  all 
vessel  traffic.  That  portion  of  the 
Colorado  River  north  of  the  city  of 
Parker,  AZ  starting  from  Headgate  Rock 
Dam,  thence  northeasterly  along  the 
natural  flow  of  the  river  for  one  (01) 
mile,  on  Moovalya  Lake. 

(b)  Effective  Dates:  These  regulations 
will  be  effective  from  7«)  AM  to  5:00 
PM  Mountain  Standard  Time  on  23  thru 
^  November  1984. 

(c)  Special  Local  Regulations:  All 
persons  and/or  vessels  not  registered 
with  the  sponsor  as  participants  or 
official  regatta  patrol  vessels  are 
considered  spectators.  The  "official 
regatta  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessels  assigned  to  patrol  this  event. 

(1)  No  spectators  shall  block,  anchor, 
loiter  in,  or  impede  the  through  transit  of 
participants  or  official  regatta  patrol 
vessels  in  the  regulated  area  during  the 
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•ftiective  dates,  uatess  cleared  for  such 
entry  by  or  through  an  aCTicial  regatta 
patrol  vesseL 

(2)  When  hailed  and/or  signaled  by 
horn  or  whistle  by  an  official  regatta 
patrol  vesseL  a  spectator  shall  come  to 
an  immediate  stop.  Vessels  shall  comply 
with  all  directors  of  the  desi^ated 
Patrol  Commander.  Failure  to  do  so  may 
resnlt  in  citation  for  failure  to  comply. 

(3)  All  vessels  in  close  proximity  shall 
operate  at  a  safe  and  prudent  speed 
which  will  create  a  minimum  wake  that 
will  not  affect  participants. 

(4S  U.S.C  «*  «  U.S.C  1655(b)(1);  49  CFR 
1.46(b):  33  CFR  10035)) 

Dated:  5  November  19M. 
Fi>.Sckabwt 

Rear  Admirat,  U.S.  Coast  Guard,  Commander. 
E/erentf)  Coast  Gcird  District 

IFF  Doc  »4-302B8  Fihd  U-M-M.  »M  ami 
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33CFRPvt100 

(CG011  M-71I 

Lake  Havasu  Classic;  Thompson  Bay, 
Lake  Htovaao.  AZ 

AOEMCV:  Coast  Guard.  DOT. 
ACTKNC  Final  mle. 


:  This  rule  will  establish 
special  local  regulations  during  the  Lake 
Havasu  Classic  This  event  will  be  held 
on  21  through  24  November  1984  at 
Thompson  Bay,  Lake  Havasu.  Arizona. 
Through  this  action  the  Coast  Guard 
intends  to  ensure  the  safety  of 
spectators  and  participants  on  navigable 
waters  during  the  event. 

EFFbCllVC  DATC  These  regulations 
become  effective  on  21  November  1984 
and  terminate  on  24  November  1964. 

fom  FUNTNcn  iNFomiATioN  contact: 
LTJG  Jorge  Arroya  Eleventh  Coast 
Guard  District  Boating  Affairs  Office. 
400  Oceangate.  Long  Beach.  California 
90822.  Tel:  (213)  590-2331. 

8UPPLEMENTAAV  INFORMATIOM:  On  1 
October  1984.  the  Coast  Guard 
published  a  notice  of  proposed  rule 
making  in  the  Federal  Register  for  these 
regulations  (49  PR  38655).  Interested 
persons  were  requested  to  submit 
comments  and  no  comments  were 
received. 

Drafting  iafonnation: 

The  draflers  of  this  regulation  are 
LTJG  Jorge  Arroyo.  Project  Officer, 
Boating  Affiairs  Office.  Eleventh  Coast 
Guard  District  and  LT  Joseph  R.  McFaul. 
Ph)ject  Attorney.  Legal  Office.  Eleventh 
Coast  Guard  District. 


Dismssiua  «f  Caanmeuta 

Although  no  comments  were  received, 
interested  persons  wishing  to  comment 
may  do  so  by  submitting  written 
arguments  to  the  office  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  in  this 
preamble.  Commenters  should  include 
their  names  and  addresses,  identify  this 
notice  (CGDll  84-71).  and  give  reasons 
for  their  comments.  Based  on  comments 
received,  the  regulation  may  be 
changed. 

Discussion  of  Regulation 

The  Havasu  Sports  Federation's  "Lake 
Havasu  Classic"  will  be  conducted  on 
the  Colorado  River  beginning  21 
November  1^84,  east  of  Spectator  Point 
in  Thompson  Bay,  Lake  Havasu.  This 
event  will  have  75  tunnel  and  pleasure/ 
modified  V-bottom  outboard  boats.  10  to 
20  feet  in  length  that  could  pose  hazards 
to  navigation.  Vessels  desiring  to  transit 
the  regulated  area  may  do  so  only  with 
clearance  from  a  patrolling  law 
enforcement  vessel  or  an  event 
committee  boat. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-nfSjor  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26, 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary,  since  the  regulated  area 
will  be  opened  periodically  for  the 
passage  of  vessel  traffic. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjecte  ia  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

PART  10&-SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  Part  100  of  Title  33.  Code  of 
Federal  Regulations,  by  adding  the 
following  section: 

§  100.3S-t1-«4-71    Lake  Havasu  Classic. 
Lake  Havasu.  Arizona. 

(a)  Regulated  Area.  The  following 
area  may  be  closed  intermittently  to  all 
vessel  traffic.  That  portim  of  Thompson 
Bay.  Lake  Havasu.  Arizona  starting 
approximately  100  yards  on  a  bearing  of 
130'T  off  Spectator  Point,  thence  due 
north  approximately  1110  yards,  thence 


140'T  approximately  22D0  yards,  thence 
due  west  approximately  2400  yards, 
then  back  to  the  starting  point. 

(b)  Effective  Dates.  These  regulations 
will  be  effective  from  8:00  a.m.  to  5:30 
p.m.  on  21  through  24  November  1984. 

(c)  Special  Local  Regulations.  All 
persons  and/or  vessels  not  registered 
with  the  sponsor  as  participants  or 
official  regatta  patrol  vessels  are 
considered  spectators.  The  "official 
regatta  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessels  assigned  to  patrol  this  event. 

(1)  No  spectators  shall,  block,  anchor, 
loiter  in,  or  impede  the  through  transit  of 
participants  or  official  regatta  patrol 
vessels  in  the  regulated  area  during  the 
effective  dates,  unless  cleared  for  such 
entry  by  or  through  an  official  regatta 
patrol  vessel. 

(2)  When  hailed  and/or  signaled  by 
horn  or  whistle  by  an  official  regatta 
patrol  vessel,  a  spectator  shall  come  to 
an  immediate  stop.  Vessels  shall  comply 
with  all  directions  of  the  designated 
Patrol  Commander.  Failure  to  do  so  may 
result  in  citation  for  failure  to  comply. 

(3)  All  vessels  in  close  proximity  shall 
operate  at  a  safe  and  prudent  speed 
which  will  create  a  minimum  wake  that 
will  not  affect  participants. 

(4)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  vessels  in  the  regulated 
area.  He  may  terminate  the  marine 
event  at  any  time  it  is  deemed  necessary 
for  the  protection  of  life  and  property. 
He  may  be  reached  on  VHF  Channel  16 
(156.8  MHz)  when  required,  by  the  call 
sign  "PATCOM". 

(48  U.S.C.  454;  49  U.S.C.  1655(b)(1);  49  CFR 
1.46(b):  33  CFR  loaas) 

Dated:  5  November  1984. 
F.P.  Schubert. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
Eleventh  Coast  Guard  District 

|FR  Doc  M-302S7  Filed  11-TB-a4:  8:«S  am) 
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33  CFR  Part  117 
1CGD7  84-23) 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastai  Waterway,  FL 

agency:  Coast  Guard.  DOT. 
action:  Pinal  rule. 

summary:  At  the  request  of  the  Town  of 
Jupiter,  the  Coast  Guard  is  changing  the 
regulations  governing  the  Indiantown 
Road  Bridge  (State  Road  706),  mile 
1006.2,  Palm  Beach  County  by  permitting 
the  number  of  openings  to  be  limited 
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during  certain  periods.  This  change  is 
being  made  because  periods  of  peak 
vessel  and  vehicular  traffic  have 
increased. 

This  action  will  accommodate  the 
needs  of  vehicular  traffic  and  still 
provide  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  December  19. 1984. 
for  FURTHER  INFORMATION  CONTACT: 
Mr.  Walt  Paskowsky,  Bridge 
Administration  Specialist,  telephone: 
(305)  350-4103. 

SUPPLEMENTARY  INFORMATION:  On  26 
June  1984.  the  Coast  Guard  published 
proposed  rule  49  FR  26608  concerning 
this  amendment.  The  Commander. 
Seventh  Coast  Guard  District,  also 
published  the  proposal  as  a  Public 
Notice  dated  10  July  1984.  In  each  notice 
interested  persons  were  given  until  13 
August  1984  to  submit  comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Mr.  Walt  Paskowsky,  Bridge 
Administration  Specialist,  project 
officer,  and  Lieutenant  Commander  Ken 
Gray,  project  attorney. 

Discussion  of  Comments 

No  comments  were  received  in 
response  to  the  publication  in  the 
Federal  Register  or  the  Public  Notice. 
Since  the  final  rule  will  provide  for  more 
openings  per  hour  than  actually 
occurred  during  the  1983  winter  season, 
it  is  not  considered  unreasonable  to 
navigation  and  should  provide  for  the 
needs  of  vehicular  traffic  by  eliminating 
back  to  back  openings  which  are  a 
source  of  vehicular  traffic  congestion. 
Temporary  regulations,  on  and 
experimental  basis,  were  implemented 
in  November  1983  providing  for  hour 
and  half-hour  openings  7  a.m.  to  6  p.m. 
daily  to  evaluate  the  effects  on 
navigation.  A  meeting  was  held  in  the 
Seventh  Coast  Guard  District  Office  in 
May  1984  at  which  time,  an  alternate 
proposal  for  solicitation  of  comments  on 
20  minute  openings  was  agreed  upon  by 
the  Town  of  Jupiter.  The  Florida  Council 
of  Yacht  Clubs  objected  to  the  hour  and 
half-hour  temporary  regulations,  but 
offered  no  objection  to  the  proposed  20 
minute  openings. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 


regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the 
regulations  will  exempt  commercial 
vessels  such  as  tugs  with  tows  and 
regularly  scheduled  cruise  vessels.  Since 
the  economic  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  SubjecU  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  by 
redesignating  paragraph  (i)  of  9  117.261 
as  (i](l)  and  adding  a  new  paragraph 
(i](2)  immediately  after  (i](l)  to  read  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§  1 17.26 1    Atlantic  Intracoastai  Waterway 
from  St  Marys  Rhrer  to  Mtaml. 

(i)(2)  AIWW.  mile  1006.2;  State  Road 
706.  Indiantown  Road.  Jupiter,  Palm 
Beach  County.  Florida.  From  1 
November  through  30  April,  from  7:00 
a.m.  to  6:00  p.m.,  the  draw  need  not  open 
except  on  the  hour.  20  minutes  after  the 
hour,  and  40  minutes  after  the  hour  to 
pass  all  accumulated  vessels.  At  all 
other  times,  the  draw  shall  oi>en  on 
signal.  Public  vessels  of  the  United 
States,  tugs  with  tows,  cruise  vessels 
operated  on  a  regular  schedule,  and 
vessels  in  distress  shall  be  passed  at 
any  time. 
*        »        •        •        * 

(33  U.S.C.  499;  49  CFR  1.46(c)(5);  33  CFR  1.05- 
1  (g)(3)} 
Dated:  November  7, 1984. 

A.R.  Larzelere. 

Captain,  U.S.  Coast  Guard.  Acting 
Commander,  Seventh  Coast  Guard  District 

ire  Doc.  84-30286  Filed  11-18-8«:  8:46  un| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  707 
(OPTS-120003;  TSH-FRL  2720-51 

Notification  of  Chemical  Export; 
ApplicabiUty  of  Final  Test  Rules 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Statement  of  clarification. 

summary:  This  notice  clarifies  the 
requirements  for  notification  of  chemical 


exports  under  section  12(b)  of  the  Toxic 
Substances  Control  Act  (TSCA).  These 
notification  requirements  will  be 
activated  at  the  effective  date  of  a  Phase 
I  final  rule  when  a  TSCA  section  4  test 
rule  is  being  promulgated  in  two  phases. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-543.  401  M  St.. 
SW..  Washington.  D.C.  20460,  Toll  free: 
(800-424-9065),  In  Washington,  D.C: 
(554-1404),  Outside  the  USA:  (Operator- 
202-554-1404). 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Section  12(b}  of  TSCA  requires  that 
persons  who  export  or  intend  to  export 
certain  chemical  substances  and 
i  mixtures  must  notify  the  Administrator 
:  of  such  export  or  intent  to  export.  The 
'  Administrator  in  turn  is  required  to 
notify  the  appropriate  foreign 
governments  of  the  availability  of  data 
or  EPA's  action  with  respect  to  the 
substance.  Regulations  interpreting  the 
requirements  of  section  12(b)  were 
published  in  the  Federal  Register  of 
December  16, 1980  (45  FR  82844)  and 
codified  at  40  CFR  Part  707.  Also,  a 
statement  of  clarification  regarding  the 
export  of  asbestos  and  asbestos 
containing  mixtures  was  published  in 
the  Federal  Register  of  July  21. 1981  (46 
FR  37608. 

Several  regulatory  actions  or  orders 
uoder  TSCA  trigger  the  section  12(b) 
export  notification  requirements,  one  of 
which  is  a  data  submission  requirement 
under  section  4.  For  the  purposes  of  the 
section  12(b)  activities,  the  Agency 
interprets  a  section  4  data  submission 
requirement  to  mean  the  promulgation 
of  a  final  test  rule  under  section  4.  The 
asbestos  clarification  cited  above  states 
this  policy.  Also,  the  EPA  pubUcation  "A 
Guide  for  Chemical  Importers/ 
Exporters — Volume  I:  Overview" 
reiterates  this  statement.  This 
publication  may  be  obtained  by 
contacting  the  TSCA  Assistance  Office. 

The  Agency  has  determined  that  it 
would  be  inappropriate  to  require 
inotification  of  export  of  substances 
Abased  upon  a  proposed  section  4  test 
-  rule.  Since  the  conditions  of  a  proposed 
rule  and  the  substances  involved  are 
subject  to  change,  the  Agency  deemed 
that  sending  a  notice  of  availability  of 
data  to  foreign  governments  would  be 
premature  at  that  stage  of  rulemaking. 
However,  promulgation  of  a  final  test 
rule  represents  the  Agency's 
commitment  to  proceed  with  data 
collection  with  respect  to  specific 
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substances.  While  the  results  of  required 
testing  may  not  be  available  for  some 
time,  a  notice  to  the  foreign  government 
about  the  export  of  such  substances 
serves  to  alert  them  to  the  Agency's 
concern  about  the  substances.  It  gives 
these  governments  the  opportunity  to 
request  such  data  that  the  Agency  may 
currently  possess  plus  whatever  data 
may  become  available  as  a  result  of 
testing  activities. 

II.  Clarification  Requested 

After  the  section  12(b)  rule  was 
promulgated,  the  Agency  began  to 
utilize  a  two-phase  process  for 
developing  certain  test  rules.  See  47  FR 
13012  (March  26, 1982).  A  Phase  I  final 
test  rule  identifies  the  substances  to  be 
tested  and  the  effects  or  characteristics 
for  which  testing  is  required.  It  also 
requires  manufacturers  and/or 
processors  of  the  substances  to  submit 
study  plans  for  the  conduct  of  the 
required  testing.  A  Phase  II  final  rule 
establishes  the  testing  standards  and  the 
schedule  for  submission  of  the  data 
resulting  from  such  testing. 

The  first  Phase  I  final  rule  will  become 
effective  on  November  23, 1984.  It 
requires  testing  of  1,1,1-trichloroethane 
(TCEA)  for  developmental  toxicity  (49 
FR  39810).  On  September  26, 1984  the 
Agency  received  a  letter  from  the  Dow 
Chemical  Company  requesting  an 
opinion  as  to  whether  the  export 
notification  requirements  of  TSCA 
section  12(b)  will  be  triggered  by  the 
TCEA  Phase  I  final  rule. 

The  Agency  has  concluded  that,  in  the 
case  of  a  two-phase  section  4 
rulemaking,  the  section  12(b) 
requirements  are  activated  by  the  Phase 
I  final  rule.  The  Phase  I  rule  represents 
the  Agency's  final  decision  to  proceed 
with  required  testing  of  a  substance. 
This  rulemaking  will  have  been 
preceded  by  a  proposal  and  an 
opportunity  to  comment  so  that  issues 
regarding  the  reasons  for  required 
testing  of  a  given  substance  will  have 
been  identified  and  resolved.  Therefore, 
the  Agency  believes  that  delaying 
section  12(b)  export  notification 
requirements  until  the  Phase  II  rule 
becomes  effective  would  not  be 
consistent  with  the  purposes  of  section 
12(b}. 

In  most  instances  EPA  expects  to 
develop  section  4  test  rules  in  a  single 
phase  so  as  to  speed  the  initiation  of 
testing.  However,  EPA  may  continue  to 
use  the  two-phase  final  rulemaking 
approach  for  certain  substances. 
Therefore,  this  statement  of  clarification 
provides  notice  to  those  persons  who 
export  or  intent  to  export  a  chemical 


substance  or  mixture  subject  to  a  Phase 
I  final  test  rule  that  they  must  submit 
notices  required  by  TSCA  section 
12(b)(1)  and  40  CFR  Part  707. 

Dated:  November  8, 1984. 
Marcu  E.  Williams, 

Acting  Assistant  Administrator.  Office  of 
Pesticides  and  Toxic  Substances. 

|FR  Doc  84-30225  Filed  11-1»-S4;  S:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

Reorganization  of  ttie  Office  of 
Managing  Director 

AQENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  action  amends  the 
Commission's  rules  to  reflect  the 
reorganization  of  the  Office  of  Managing 
Director  and  to  clarify  the  Managing 
Director's  responsibilities  under  the 
functions  of  the  Office.  This  action  is 
taken  to  promote  operational  efficiency. 
Late  submission  to  the  FCC 
representative  and  to  the  Office  of 
Federal  Register  caused  the  delay  in 
publication. 

EFFECTIVE  DATE:  August  1.  1984. 
FOR  FURTHER  INFORMATION  CONTACT 

Karl  Brimmer,  (202)  632-3906. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Fart  0 

Commission  organization. 
Organization  and  functions 
(Government  Agencies). 

Order 

In  the  matter  of  amendment  of  Part  0  of  the 
Commission's  Rules  to  reflect  a 
reorganization  of  the  OfHce  of  Managing 
Director. 

Adopted.  June  20. 1984. 
Released:  August  9, 1984. 
By  the  Managing  Director. 

1.  The  Commission  has  approved 
changes  in  the  organization  of  the  Office 
of  Managing  Director.  Implementation  of 
the  proposed  changes  requires 
amendment  of  S  0.12  of  the 
Commission's  Rules  and  Regulations. 

2.  In  addition,  the  Managing  Director, 
under  delegated  authority,  is  amending 
certain  phrases  to  clarify  his 
responsibilities  under  the  functions  of 
the  Office.  Implementation  of  the 
proposed  change  requires  amendment  of 
S  0.11  of  the  Commission's  Rules  and 
Regulations. 


3.  To  promote  operational  efficiency, 
the  Office  of  the  Managing  Director  is 
being  reorganized.  Briefiy:  (1)  The 
Management  Services  Branch  of  the 
Planning  and  Analysis  Division  be 
abolished  and  all  its  administrative 
management  functions,  with  the 
exception  of  those  functions  related  to 
forms  management  and  paperwork 
reduction,  be  transferred  with  the  staff 
performing  the  functions,  to  the 
Management  Planning  and  Program 
Evaluation  Office;  (2)  the  Records 
Management  Branch  of  the  Information 
F*rocessing  Divison  be  transferred  to  the 
Planning  and  Analysis  Division  to  be 
combined  with  the  forms  management 
and  paperwork  reduction  functions  info 
a  new  branch  to  be  named  the 
Information  Resources  Branch;  (3)  the 
planning  and  Analysis  Division  be 
assigned  strategic  long-range  planning 
responsibilities  for  information  resource 
management  and  be  renamed 
Information  Resources  Planning 
Division;  (4)  the  Systems  and 
Technology  Planning  Branch  be 
renamed  Information  Planning  Branch  to 
more  closely  identify  it  with  the 
Information  Resource  Management 
planning,  budgeting  and  acquisition 
functions;  (5)  the  Network  Management 
Staff  be  retitled  the  Office  Automation 
Division;  (6)  the  Systems  Library  Branch 
of  the  Computer  Applications  Division 
be  abolished  and  its  functions  absorbed 
at  the  Division  level;  and  (7)  the  3  and  4 
letter  call  sign  assignment  functions  of 
the  Call  Sign  Unit  in  the  Information 
Processing  Division  be  transferred  to  the 
immediate  office  of  the  Video  Services 
Division  of  the  Mass  Media  Bureau. 

4.  To  clarify  his  responsibilities  in  the 
area  of  national  defense,  the  Managing 
Director  is  amending  the  language 
describing  his  national  defense 
functions. 

5.  The  amendments  adopted  herein 
pertain  to  agency  organization.  The 
prior  public  notice  and  comment 
procedures  and  effective  date  provision 
of  section  4  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  are, 
therefore,  inapplicable.  Authority  for  the 
amendments  adopted  herein  is 
contained  in  sections  4(i)  and  5(b)  of  the 
Communications  Act  of  1934,  as 
amended. 

6.  In  view  of  the  foregoing,  it  is 
ordered,  effective  August  1, 1984,  that 
Part  0  of  the  Rules  and  Regulations  is 
amended  as  set  forth  in  the  Appendix 
hereto. 
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Federal  Communications  Commission. 
EdwanI  |.  MinkaL 
Managing  Director. 

PART  0— [AMENDEDl 

Appendix 

Part  0  of  Chapter  I  of  Title  47  of  the 
Federal  Regulations  is  amended  as 
follows: 

§0.11    lAmmided] 

1.  Paragraph  (a)(10)  of  9  0.11  is 
amended  by  removing  the  words 
"alternative  Commission  representative 
to  emergency  planning  groups  of  other 
agencies."  and  inserting,  in  their  place, 
the  words  "FCC  Defense  Coordinator 
and  Principal  to  both  the  National 
Communications  System  and  to  the 
Network  Communications  Security 
Committee." 

2.  9  0.12  is  amended  by  revising  (c),  (e) 
(1)  and  (e)(4)  to  read  as  follows: 

§0.12    Unit* Inlhe Office. 

•  *        •        *        • 

(c)  Management  Planning  and 
Program  Evaluation  Office, 
(e)  *  *  • 
(1)  Office  Automation  Division, 

(4)  Information  Resources  Planning 
Division. 

*  *        •        *        • 

|FR  Doc  a4-302S5  FUed  11-16-M:  MS  am| 
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47  CFR  Part  73 

( MM  Oockat  No.  S3-375;  RM-431 1  ] 

TV  Broadcast  Station  in  Longview,  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  assigns  UHF 
Television  Channel  54  to  Longview, 
Texas,  as  its  third  television  assignment 
in  response  to  a  petition  filed  by  Peggy 
Ann  Rothchild. 

EFFECTIVE  DATE  January  15, 1985. 
ADOncsS:  Federal  Communications 
Commission.  Washington.  D.C  20554. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau  (202)  634-6530. 
SUPPLEMENTANY  MFONMATION: 

List  of  Subjects  in  47  CFR  Pari  73 

Television  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  |  73.606(b). 
table  of  assignments,  TV  Broadcast  Stations 


(Longview,  Texas)  MM  Docket  Na  83-375, 
RM-4311. 

Adopted:  October  29. 1984. 

Released:  November  9, 1964. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  the 
Notice  of  Proposed  Rule  Making  (48  FR 
18844.  published  April  28. 1983)  issued  in 
response  to  a  petition  for  rule  making 
filed  by  Peggy  Ann  Rothchild 
("Rothchild")  proposing  to  amend  the 
"Television  Table  of  Assignments. 

9  73.606(b)  of  the  Commission's  Rules,  to 
assign  UHF  Television  Channel  54  to 
Longview.  Texas,  as  its  third  television 
assignment.  In  response  to  the  Notice, 
petitioner  filed  comments  and  restated 
her  intention  to  apply  for  Channel  54  at 
Longview.  Texas.  KLMB-TV. 
Incorporated  ("KLMB"'),  permittee  of 
Station  KLMG-TV,  Longview,  Texas, 
filed  opposing  comments  and  reply 
comments. 

2.  Rothchild,  in  her  comments 
reiterates  her  continued  intention  to 
apply  for  a  construction  permit  for 
Channel  54  if  the  channel  is  allocated  to 
Longview,  Texas. 

3.  iQMB  generally  opposes  the 
proposed  assignment  in  Longview,  on 
the  same  grounds  that  it  opposed  the 
assignment  of  Channel  57  to  Tyler. 
Texas.  See.  Report  and  Order,  48  FR 
5658a  published  December  15, 1983. 
Here,  as  in  Tyler.  Texas.  KLMB  argues 
that  the  petitioe  for  rule  making  was  not 
supported  by  an  adequate  engineering 
showing.  In  both  instances.  KLMB  noted 
that  the  showing  consisted  merely  of  a 
computer  printout  prepared  by  Edward 
M.  Johnson  and  Associates  ("Johnson") 
and  failed  to  state  the  underlying 
assumption  of  the  data  or  to  show  the 
preclusive  effects  of  the  proposed 
assignments.  KLMB  questioned 
Johnson's  qualifications,  referring  to  a 
history  of  submissions  to  the 
Commission  which  raised  questions  as 
to  his  qualifications  and  veracity.  This 
history  is  said  to  call  into  question 
whether  Rothchild's  engineering 
submission  complies  with  the 
Commission's  technical  rules. 

4.  In  Tyler,  Texas,  supra,  we  stated 
that  the  assignment  of  Channel  60  met 
the  minimum  separation  requirements  of 
9  73.610  of  the  Commission's  Rules  and 
would  provide  Tyler  with  a  city-grade 
signal.  We  therefore  determined  that  the 
Commission's  technical  requirements 
had  been  met  In  addition,  we  stated 
that  the  additional  matters  raised  by 
KLMB  concerning  technical 
qualifications  and  veracity  were  not 
matters  for  consideration  in  a  rule 
making  proceeding. 

5.  As  for  the  technical  information 
submitted  here,  the  above  factors  cited 


in  TyJer  are  controlling.  The  proposed 
.  assignment  in  Longview  meets  the 
i  minimum  separation  requirements  of 
9  73.610  and  will  also  provide  Longview 
with  a  city  grade  signal.  Any  additional 
matters  raised  regarding  the  technical 
sufficiency  of  the  proposal  are  outside 
the'scope  of  this  proceeding  and  should 
be  raised  during  the  application  stage. 

6.  KLMB  also  argues,  as  it  did  in 
Tyler,  Texas,  that  Longview  cannot 
support  an  additional  full  service 
commercial  station  in  Longview.  KLMB 
alleges  that  the  petition  lacks  any  claim 
of  Longview's  future  growth.  KLMB 
asserts  that  Rothchild  has  failed  to 
demonstrate  any  need  for  a  new  full 
service  television  station  at  Longview, 
which  receives  numerous  alternative 
services.  As  we  noted  in  7y/er,  this  is 
also  a  matter  that  is  more  appropriately 
raised  at  the  application  stage. 
I      7.  Lastly.  KLMB  asserts  that  Johnson 
has  attempted  to  induce  potential  or 
existing  low  power  applicants,  including 
Rothchild,  to  seek  full-service  channel 
assignments  and  has  done  so  by 
misleading  them  with  erroneous 
interpretations  of  the  rules  and  failing  to 
inform  them  that  full-service  stations  are 
more  extensively  regulated  than  are  low 
power  stations.  Accordingly,  argues 
KLMB,  this  raises  questions  as  to  the 
credibility  of  Rothchild's  expressions  of 
intent  to  apply  for  a  new  channel  at 
Longview,  especially  since  Rothchild's 
previous  interests  were  confined  to  low 
power  applications.  As  we  concluded  in 
Tyler,  the  sufficiency  of  the  application 
eventually  submitted  for  a  full  service 
station  is  a  matter  that  can  best  be 
determined  at  the  application  stage. 

8.  Accordingly,  since  the  proposal  can 
provide  a  second  local  television 
service,  and  pursuant  to  authority 
contained  in  sections  4(i).  5(c)(1),  303  (g) 
and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  99  0.61.  0.204(b]  and  a283 
of  the  Commission's  Rules,  it  is  ordered, 
-That  effective  January  15, 1985,  the 
Television  Table  of  A.S8ignments. 
9  73.606(b)  of  the  Commissions  Rules,  is 
amended  with  respect  to  the  commuiiTty 
listed  below: 


CHy 

OanntfNa 

LongvtMf.  TX..     _.          

16-t-.'  S1-.andS4.». 

9.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

10.  For  further  information  concerning 
this  proceeding,  contact  Arthur  D. 
Scrutchins,  Mass  Media  Bureau,  (202) 
634-6530. 


455IM 
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(Sees.  4.  303.  M  stat.  as  amended  1066. 1082; 

47  U.S.C  154.  303) 

Federal  Communicationt  Commission. 

OiariMSdioM. 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

int  Ddc  M-aoias  FiM  11-ie-«4:  «:4S  am) 
MUMQ  COM  t71»4t-« 

47  CFR  Part  73 

(MM  Oocktt  Na  82-357;  RM-4103] 

FM  Broadcast  Station  in  Tarreil  Hills, 
TX 

agency:  Federal  Conununications 

Commission. 

action:  Final  rule. 


summary:  This  action  substitutes  Class 
C  FM  Channel  294  for  Channel  292A  In 
Terrell  Hills.  Texas,  and  modifies  the 
license  for  FM  Station  KESI.  Terrell 
Hills.  Texas,  in  response  to  a  Petition  for 
Reconsideration  filed  by  S.I.T. 
Broadcasting  Corp. 
EFFECTtvc  DATE  January  15. 1985. 
ADDRESS:  Federal  Conununications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Arthur  D.  Scrutchins.  Mass  Media 
Bureau  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  iir  47  CFR  Part  73 

Radio  broadcasting. 
MenH>randuni  Opinion  and  Order 

In  the  matter  of  amendment  of  }  73.202(b), 
table  of  assignments,  FM  Broadcast  Stations 
(Terrell  Hills,  Texas)  BC  Docket  No.  82-357. 
RM-4103. 

Adopted:  October  29, 1984. 

Released:  November  9, 1984. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Petition  for 
Reconsideration  of  the  Report  and 
Order,  48  FR  34779,  published  August  1. 
1983,  which  denied  the  proposal  to 
substitute  Class  C  FM  Channel  294  for 
Channel  292A  in  Terrell  Hills.  Texas.  " 
and  to  modify  the  license  of  SIT 
Broadcasting  Corporation  ("petitioner") 
for  FM  Station  ICESI.  Terrell  Hills, 
accordingly.  In  the  alternative,  KESI 
requested  temporary  authority  to 
operate  on  Channel  294  pending  a 
comparative  hearing  on  the  channel's 
permanent  allocation.  An  opposition 
was  submitted  by  Laura  Pryor  ("Pryor"). 
petitioner  replied  to  the  opposition. 

2.  In  the  Notice  of  Proposed  Rule 
Making.  48  FR  31016.  published  July  16. 
1982.  we  proposed  the  substitution  of 
channels  at  Terrell  Hills  and  the 
modification  of  Station  ICESI's  hcense  to 


specify  operation  on  Channel  294  in  lieu 
of  Channel  292A  in  Terrell  Hills.  Texas, 
as  requested.  However,  we  also  stated 
that  in  conformity  with  Commission 
precedent,  as  expressed  in  Cheyenne, 
Wyoming,  62  F.C.C.  2d  63  (1976),  should 
another  interest  in  the  assignment  be 
shown,  the  proposed  modification  could 
not  be  made  and  the  channel,  if 
assigned,  would  be  open  to  competing 
applications.  Individual  comments  were 
filed  by  Leroy  P.  Muehlstein,  David  K. 
Bamberger  and  Laura  Pryor,  each 
expressing  an  interest  in  applying  for 
operation  on  the  channel,  if  it  were 
allotted. 

3.  In  the  Report  and  Order,  supra,  we 
concluded  that  the  license  of  Station 
KESI  could  not  he  modified  to  specify 
operation  on  Channel  294  without  a 
comparative  hearing  to  determine  which 
of  the  applicants  was  best  qualified  to 
operate  a  station  in  the  public  interest. 
We  rejected  petitioner's  contention  that 
modification  of  its  license  without  a 
comparative  hearing  would  not  be 
inconsistent  with  our  established  policy 
in  Cheyenne,  Wyoming  supra.  This 
contention  was  based  on  alleged 
interference  problems  to  the  signal  of 
Station  KESI  from  blocking  effect  and 
from  cross  modulation  of  Stations 
KVAR  and  KTFM,  San  Antonio,  Texas. 

4.  In  a  recent  supplement  to  SITs 
petition  for  reconsideration,  petitioner 
reports,  and  attaches  letters  stating  that 
all  previous  expressions  of  interest  in 
Class  C  Channel  294  that  were  filed  by 
other  parties,  have  been  withdrawn. 
Consequently  petitioner  argues  that 
consistent  with  our  holding  in 
Cheyenne.  KESI's  license  modification 
can  now  be  routinely  granted. 

5.  In  light  of  the  fact  that  all  previous 
expressions  of  interest  have  been 
withdrawn,  we  are  now  in  a  position  to 
grant  the  substitution  of  Channel  294  for 
Channel  292A  in  Terrell  Hills,  Texas, 
and  the  modification. 

6.  In  view  of  the  above,  it  is  ordered. 
That  the  Petition  for  Reconsideration, 
filed  herein  by  SIT  Broadcasting 
Corporation,  is  granted. 

7.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1),  303(g)  and  (r)  and  307(b)  of  the      - 
Communications  Act  of  1934,  as 
amended,  and  0.61,  0.204(b)  and  0.283  of 
the  Commission's  Rules,  it  is  ordered. 
That  effective  January  15. 1985.  the  FM 
Table  of  Assignments,  t  73.202(b)  of  the 
Rules,  is  amended  with  regard  to  the 
following  community: 


City 

Na 

T«T«iH«ta.TX 

294 

8.  It  is  further  ordered.  That  pursuant 
to  section  316(a)  of  the  Communications 
Act  of  1934.  as  amended,  the  license  of 
Station  KESI-FM.  Terrell  Hills.  Texas,  is 
modified  to  specify  operation  on 
Channel  294.  subject  to  the  following 
conditions: 

(a)  At  least  30  days  l>efore  operating  on 
Channel  294.  the  licensee  shall  submit  to  the 
Commission  a  minor  change  application  for  a 
construction  permit  (Form  301); 

(b)  Upon  grant  of  the  construction  permit 
program  tests  may  be  conducted  in 
accordance  with  i  73.1620. 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  a  major  change  in 
transmitter  location  or  to  avoid  the  necessity 
of  Tiling  an  environmental  impact  statement 
pursuant  to  i  1.301  of  the  Commission's 
Rules. 

9.  It  is  further  ordered.  That  the 
Secretary  shall  send  a  copy  of  this 
Order  by  certified  mail,  return  receipt 
requested,  to:  SIT  Broadcasting 
Corporation,  c/o  Thomas  J.  Keller, 
Verner,  Liipfert,  Bemhard,  &  McPherson. 
1660  L  Street,  NW..  Suite  1000. 
Washington,  O.C.  20009. 

10.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

11.  For  further  information  concerning 
this  proceeding,  contact  Arthur  D. 
Scrutchins,  (202)  634-8530. 

(Sees.  4,  303,  48  staL,  as  amended,  1066, 1062: 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 
Charles  Schott. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

|FR  Ooc  84-30284  FIM  ll-l»-a4:  •:4S  iml 
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47  CFR  Part  73 

IMM  Docket  No.  83-1123;  RM-4520] 

FM  Broadcast  Station  in  Garfoerville, 
CA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  action  substitutes  Class 
C  Channel  284  for  Channel  261A  at 
Garberville,  California,  and  modifies  the 
license  for  Station  KERG(FM] 
accordingly,  in  response  to  a  Petition  for 
Reconsideration  filed  by  the  licensee. 
Daniel  J.  Healy. 

EFFECTIVE  DATE:  January  15. 1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree.  Mass  Media  Bureau 
(202)  634-6530. 


% 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Memorandum  Opinion  and  Order 
(Proceeding  Terminated) 

In  the  matter  of  amendment  of  {  73.202(b). 
table  of  assignments,  FM  Broadcast  Stations 
(Garberville,  Cahfomia);  MM  Docket  83-1123, 
RM-4520. 

Adopted:  October  29, 1984. 

Released:  November  9, 1984. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  In  response  to  a  request  from  Daniel 
).  Healy.  the  Commission  adopted  the 
Report  and  Order,  49  FR  23057, 
published  June  4, 1984,  which 
substituted  Channel  284C2  for  Channel 
261A  at  Garberville,  California,  and 
modified  the  license  for  Station 
KERG(FM)  to  specify  Channel  284C2. 
Healy  has  filed  a  Petition  for 
Reconsideration  requesting  that  the 
assignment  be  upgraded  to  a  Class  C 
channel  (284)  and  his  station's  license 
be  modified  accordingly. 

2.  In  his  Petiton  for  Reconsideration, 
Healy  argues  that  the  Commission's 
action  was  a  departure  from  what  he 
sought.  He  contends  that  the  Notice  did 
not  specify  that  a  Class  C2  channel 
would  be  assigned  to  Garberville.  As  a 
final  issue,  Healy  argues  that  his  station 
suffers  serious  and  continuing  coverage 
problems,  noting  (1)  that  his  present 
antenna  site  on  Pratt  Mountain  is  the 
only  practical  higher  elevation  with 
electric  power  near  his  city  of  license 
and  (2)  that  a  Class  C2  operation  at  the 
present  location  with  a  900  W  BRP  will 
not  be  sufficient  to  provide  a 
competitive  signal,  even  in  the  city  of 
license.  Based  on  the  arguments 
presented,  and  the  fact  that  no  one 
opposed  the  assignment,  Healy  urges  the 
Commission  to  reconsider  its  earlier 
action. 

3.  In  the  Notice,  we  held  that  the 
future  implementation  of  Docket  80-90 
would  provide  for  Class  C2  channels 
(equivalent  to  a  Class  B  facility)  and 
would  permit  a  power  increase  to  0.9 
kW  to  correspond  with  the  current 
antenna  height  of  Station  KERG. 

4.  In  the  Report  and  Order,  we 
assigned  a  Class  C2  channel  based  on 
petitioners  stated  need,  his  present 
tower  and  his  concern  for  cost 
efficiency.  However,  we  believe  that  the 
petitioner  has  provided  substantive 
arguments  in  favor  of  a  reconsideration 
of  our  earlier  decision.  Therefore,  in  the 
interest  of  insuring  expanded  service  to 
meet  the  needs  of  the  Garberville  area, 
we  shall  substitute  Class  C  Channel  284 
for  Channel  261A  at  Garberville. 
California.  As  for  the  modification  of 
license  for  Station  KERG(FM),  no  other 
parties  expressed  an  interest  in  applying 


for  a  Class  C  channel  in  response  to  the 
Notice.  Therefore,  the  modification  can 
be  granted. 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i). 
5(d)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communciations  Act  of  1934,  as 
amended,  and  9§  0.61,  0.204(b)  and  0.283 
of  the  Commisson's  Rules,  it  is  ordered. 
That  effective  January  15, 1985,  the  FM 
Table  of  Assignments.  S  73.202(b)  of  the 
Rules,  is  amended  with  regard  to  the 
following  community: 


cny 

Channal 
No. 

GartMrvM.  CA 

284 

6.  It  is  further  ordered.  That  pursuant 
to  section  316(a)  of  the  Communications 
Act  of  1934,  as  amended,  the  license  of 
Station  KERG(FM),  Garberville, 
California,  is  modified  to  specify 
operation  on  Channel  284,  subject  to  the 
following  conditions: 

(a)  At  least  30  days  l>efore  operating  on 
Channel  233,  the  Hcensee  shall  submit  to  the 
Commission  a  minor  change  application  for  a 
construction  permit  (Form  301); 

(b)  Upon  grant  of  the  construction  permit, 
program  tests  may  be  conducted  in 
accordance  with  S  73.1620. 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  a  major  change  in 
transmitter  location  or  to  avoid  the  necessity 
of  filing  an  environmental  impact  statement 
pursuant  to  }  1.301  of  the  Commission's 
Rules. 

8.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

9.  For  further  information  concerning 
the  above,  contact  Montrose  H.  Tyree, 
Mass  Media  Bureau,  (202)  634-6530. 

(Sees.  4.  303.  48  stat.,  as  amended.  1066, 1082: 

47  U.S.C.  154.  303) 

Federal  Communications  Commission. 

Charles  Schon, 

Chief  Policy  and  Rules.  Mass  Media  Bureau. 

|FR  Doc  84-30287  Filed  11-18-84:  8:4S  ami 
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47  CFR  Part  73 

(MM  Docket  No.  84-12;  RM-4608] 

FM  Broadcast  Station  in  Hobbs,  NM 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  action  assigns  Channel 
275  to  Hobbs.  New  Mexico,  as  that 
community's  third  commercial  FM 
service,  at  the  request  of  Smith  Family 
Radio.  Inc. 

EFFECTIVE  DATE:  January  15, 1985. 


ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  {  73.202(b). 
table  of  assignments.  FM  Broadcast  Stations 
(Hobbs.  New  Mexico);  MM  Docket  No.  84-12. 
RM-4608. 

Adopted:  October  29. 1984. 

Released:  November  9. 1964. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  the  Notice  of  Proposed 
Rule  Making.  49  FR  3219.  published 
January  26. 1984,  proposing  the 
assignment  of  Channel  275  to  Hobbs. 
New  Mexico,  as  that  community's  third 
commercial  FM  service.  The  Notice  was 
adopted  in  response  to  a  petition  filed 
by  Smith  Family  Radio.  Inc. 
("petitioner").  Petitioner  failed  to  file 
timely  comments  or  reply  comments  to 
the  proposal.*  Reply  comments  were 
filed  by  Noalmark  Broadcasting 
Corporation  ("Noalmark").  licensee  of 
KYKK.  Humble  City.  New  Mexico,  and 
KZOR-FM.  Hobbs.  New  Mexico. 

2.  Since  Hobbs,  New  Mexico,  is 
located  within  320  kilometers  (199  miles) 
of  the  common  U.S.-Mexican  border, 
concurrence  of  the  Mexican  government 
has  been  obtained. 

3.  Noalmark  states  that  the  proceeding 
should  be  terminated  without 
finalization  of  the  proposed  assignment 
to  Hobbs  because  petitioner  failed  to  file 
supporting  comments  or  to  restate  its 
intention  to  apply  for  the  channel,  if" 
assigned.  However,  petitioner  has 
corrected  the  oversight  of  failing  to 
restate  its  interest. 

4.  In  view  of  petitioner's  interest  in 
applying  for  the  proposed  assignment 
and  since  Hobbs  could  receive  its  third 
commercial  FM  service,  we  believe  that 
the  public  interest  would  be  served  by 
assigning  Charmel  275  to  Hobbs,  New 
Mexico.  The  channel  can  be  assigned  in 
compliance  with  the  minimum  distance 
separation  requirements  of  S  73.207  of 
the  Commission's  Rules. 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i). 


'  Petitioner's  comments  were  filed  late.  Petitioner 
did  not  file  a  request  for  acceptance  of  the  late-filed 
comments  nor  did  it  provide  an  explanation  why 
they  wei^  filed  late.  However,  we  will  accept  the 
comments  for  the  purpose  of  permitting  the 
petitioner  to  reaffirm  its  interest  in  the  proposed 
channel. 
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5(c](1}.  303  (g)  and  (r)  and  307(b)  of  the 
ComraunicatioDS  Act  of  1934.  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  CoiTmiission''8  Rules,  it  is  ordered. 
That  effective  January  15, 1985,  the  FM 
Table  of  Assignments,  S  73.202(b)  of  the 
Commission's  Roles,  \s  amended  for  the 
following  city. 


Ciiy 

CiwimiNn. 

U,*t^    MM 

«.  h  is  further  ordered.  That  this 
proceeding  is  tenninated. 

7.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau.  (202) 
634-6530. 

(Sees.  4,  303.  48  Stat.,  as  amended  1066, 1062: 
47  U.&C  154.  303] 

Federal  Communicatioiis  Commission. 
ChariM  SdMtt 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

|Ht  Ooc  M-xaM  Pkd  »-1S>M:  ft45  am] 
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47  CFR  Part  73 

[MM  DociMt  No.  t9-1«M:  RM-4577) 


TV 
Ml 


t  Station  in  Battle  Creek, 


AOCNCY:  Federal  Communications 

Commission. 

ACnOM:  Fmal  rule. 


f.  This  action  assigns  UHF 
Television  Channel  43  to  Battle  Creek, 
Michigan;  as  its  second  channel 
assignment  in  response  to  a  petition 
filed  by  Wolverine  Broadcasting  Co. 
HFPECmre  date  January  15. 1985. 
AOONESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  RMTHEll  MFOmSATtON  COMTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau  (202)  634-6530. 
SUPPLEMEMTARV  MirOnilATIOIL 


List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Repert  and  Order  (Proceeding 

TefeHnateei 

In  the  matter  of  amendment  of  S  73.606(b). 
table  of  assignments,  TV  Broadcast  Stations 
(Battle  Creek.  Michigan):  MM  Docket  No.  83- 
1000,  RM-4577. 

Adopted:  October  29. 1984. 

Released:  November  9. 1984. 

By  the  Chief.  Poiicy  and  Rules  Division. 

1.  The  Commission  has  before  it  the 
Notice  of  Proposed  Rule  Making.  48  FR 
45438.  published  October  5. 1983.  issued 
in  response  to  a  petition  for  rule  making 


filed  by  Wolveriiie  Broadcasting 
Company  ("Wolverme")  proposing  to 
amend  the  Television  Table  of 
Assignn:ients,  S  73.606(b)  of  the 
Commission's  Rules,  by  allotting  UHF 
Television  Channd  43  to  Battle  Creek. 
Michigan,  as  its  second  channel 
assignment.  In  response  to  the  Notice, 
Wolverine  filed  comments  and  restated 
its  intention  to  apply  for  Channel  43  at 
Battle  Creek.  Channel  41,  Inc., 
("WUHQ  ■)  Ucensee  of  UHF  Station 
WUHQ-TV  Battle  Creek.  (Channel  41) 
filed  opposing  and  reply  comments. 

2.  In  the  Notice,  we  stated  that  UHF 
Channel  43  could  be  allotted  to  Battle 
Creek  provided  that  a  site  restriction  of 
25.3  miles  north  is  imposed  to  avoid 
short-spacing  to  Stations  WSJV 
(Channel  28),  Elkhart.  Indiana.  WUHQ- 
TV  (Channel  41).  Battle  Creek,  and 
unused  Channel  *58  in  Ann  Arbor, 
Michigan.  We  further  stated  that  due  to 
the  large  site  restriction.  Wolverine 
("petitioner")  was  requested  to  make  a 
showing  that  it  could  provide  the 
requisite  80  dBu  city  grade  signal  to 
Battle  Creek  from  the  restricted  area. 

3.  In  its  comments  WUHQ  notes  that 
generally  the  Commission  does  not 
allocate  UHF  stations  within  six 
channels  of  each  other  to  the  same 
community.  Citing  Sixth  Report  and 
Order,  41  F.C.C.  148.  at  par.  175  (1952). 
Consequently.  WUHQ  contends  that  the 
requested  assignment  of  Channel  43  to 
the  same  community  would  create 
intermodulation  interference.  WUHQ 
questions  whether  Wolverine  can 
provide  a  city  grade  signal  to  Battle 
Creek  and  still  conform  to  the  20  miles 
separation  required  between  Channels 
41  and  43.  WUHQ  further  questions 
whether  petitioner,  as  the  licensee  of  an 
AM  station  in  the  same  community,  can 
also  operate  a  local  .television  station. 
See  S  73.636  of  the  Commission's  Rules. 

4.  In  reply,  WUHQ  argues  that 
Wolverine  failed  to  provide  the 
information  required  by  the  Commission 
concerning  its  ability  to  provide  a  city- 
grade  signal  over  Battle  Creek.  WUHQ 
also  notes  that  while  Wolverine 
purports  to  maintain  a  75  mile 
separation  from  its  proposed  station  to 
Station  WSJV-TV,  Elkhart/South  Bend, 
a  map  provided  by  Wolverine,  indicates 
that  the  proposed  site  would  be  short 
spaced  to  WSJV-TV.  Finally,  WUHQ. 
argues  that  if  Wolverine's  request  to 
establish  a  site  restriction  three  miles 
east  of  Ann  Arbor  for  Channel  58  were 
granted,  Ann  Arbor  would  be  deprived 
of  local  service  since  the  transmitter 
would  be  located  somewhat  closer  to 
Detroit  and  a  licensee  would  have  a 
tendency  to  provide  service  aimed  at 
Detroit 


5.  As  noted  above,  the  Notice. 
originally  proposed  a  25.3  mile  site 
restriction  for  Channel  43  in  order  to 
avoid  short  spacing  1o  Stations  WSJV- 
TV  (Channel  28)  Elkhart.  Indiana. 
WUHQ-TV  (Channel  41).  BatUe  Creek, 
and  unused  Channel  *58  in  Ann  Arbor. 
Michigan.  After  a  further  staff  review  of 
the  information  submitted,  we  agree 
with  Wolverine  that  a  site  restriction  of 
3  miles  east  of  Ann  Arbor  for  unused 
Channel  *58  would  reduce  the  original 
25.3  mile  site  restriction  for  Channel  43 
to  4.7  miles  north  of  the  city,  thereby 
allowing  the  assignment  of  Channel  43 
in  conformity  with  the  Commission's 
minimum  distance  requirements. 

6.  Contrary  to  WUHQ's  arguments, 
the  new  site  restriction  should  not 
change  the  orientation  of  a  future  station 
pn  Channel  *58  from  Ann  Arbor  to 
Detroit  There  is  no  evidence  that  a 
station  on  Channel  '58  would  be 
inclined  to  serve  Detroit  (a  city  40  miles 
away)  as  opposed  to  Aim  Arbor,  its 
community  of  license  due  to  a  3  mile  site 
restriction  east  of  the  city. 

7.  WUHQ's  concern  that  the  allotment 
of  Channel  43  to  Batde  Creek  might 
create  intermodulation  interference  to 
Channel  41  is  misplaced.  The 
Commission  has  concluded  that  so  long 
as  the  20  mile  separation  is  observed 
between  UHF  stations  within  six 
channels  of  each  other,  there  should  be 
no  objectionable  interference.  See, 
Sacramento,  California,  55  R.R.  2d  259 
(1983).  Therefore,  as  we  have  already 
noted.  Channel  43  can  be  allotted  to 
Battle  Creek  in  compliance  with  the 
Commission's  minimum  spacing 
requirements.  With  respect  to  WUHQ's 
allegations  regarding  Wolverine's 
possible  multiple  ownership  violations 
(Section  73.686).  the  Commission  has 
previously  held  that  an  applicant's 
qualifications  are  not  germane  to  an 
allocation  proceeding  but  should  be 
considered  in  the  context  of  the 
application  process.  See  Caldwell,  Ohio. 
46  R.R.  2d  1453  (1960)  and  Billings. 
Montana,  51  R.R.  2d  259  (1982).  Further 
Note  1,  §  73.636  permits  the  Commission 
to  consider  waiving  the  rule  on  a  case 
by  case  basis.  In  view  of  the  above,  we 
believe  the  public  would  be  benefitted 
by  ths  assignment  of  Channel  43  to 
Battle  Creek  as  its  second  television 
broadcast  service. 

8.  Accordingly,  pursuant  to  the 
authority  contained  in  section  4(1), 
5(c)(1).  303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  January  15,  1985,  the 
Television  Table  of  Assignments. 

i  73.606(b)  of  the  Commission's  Rules,  is 
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amended  with  respect  to  the  community 
listed  below: 


Oly 

Channel  No. 

Ban*  Creek.  Mt 

41 4.  and  43 

9.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

10.  For  further  information  concerning 
the  above,  contact  Arthur  D.  Scrutchins, 
Mass  Media  Bureau,  (202)  634-6530. 

(Sees.  4.  303,  48  Stat.,  as  amended,  1066. 1082; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
Charles  Schott 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

\rR  Doc  84-30289  Filed  11-16-B4:  8:45  ami 
BILLING  CODE  STIS-OI-M 


47  CFR  Part  73 

(MM  Docket  No.  83-1377] 

Amendment  to  Classify  Certain 
Changes  in  TV  and  FM  Facilities; 
Correction 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  the 
Commission's  vote  in  the  Report  and 
Order  in  this  proceeding,  concerning  an 
amendment  to  classify  certain  changes 
in  TV  and  FM  facilities,  published  in  the 
Federal  Register  on  August  15, 1984,  (49 
FR  32586).  Commissioner  Patrick's 
statement  is  included. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hayne,  Mass  Media  Bureau, 
(202)  632-6485. 

Erratum 

In  the  matter  of  revision  of  §§  73.3571. 
73.3572  and  73.3573  of  the  Commission's 
Rules;  MM  Docket  No  83-1377. 

Released:  November  9, 1984. 

The  Report  and  Order,  FCC  84-298, 
released  August  10, 1984,  in  the  above- 
entitled  matter  is  corrected  to  indicate 
"Commissioner  Patrick  dissenting  in 


part  and  issuing  a  separate  statement" 
after  the  phrase  BY  THE  COMMISSION: 
William  |.  Tricarico. 

Secretary.  Federal  Communications 
Commission. 

Statement  of  Commissioner  Patrick 
attached. 

Separate  Statement  of  Cominissioner  Dennis 
R.  Patrick  Dissanting  In  Part 

In  re:  Matter  of  Revision  of  5  5  73.3571, 

73.3572  and  73.3573  of  the  Commission's 
Rules  (Docket  No.  83-1377). 

I  generally  support  this  item.  Reclassifying 
various  changes  as  minor,  rather  than  major, 
is  warranted  where  it  expedites  application 
processing  without  contravening  applicable 
legal  or  public  policy  constraints.  I  disagree, 
however,  that  the  reclassification  of 
ownership  changes  in  Paragraph  9  as  minor  is 
either  appropriate  under  the  law  or  desirable 
as  a  matter  of  policy. 

The  controlling  law  is,  I  believe,  section 
309(c)(1)  of  the  Act.  Section  309(c)(1)  exempts 
from  the  statutory  public  notice  and  30-day 
waiting  period  otherwise  required  under 
section  309(b]  "any  minor  amendment  of  an 
application  to  which  such  subsection  is 
applicable."  No  definition  of  minor  is  given  in 
that  subsection,  however. 

The  majority's  reliance  on  section 
309(c)(2)(B)  of  the  Act  suggests  that  they  have 
looked  to  that  section  for  elucidation  of  the 
major/minor  distinction.'  Section  309(c](2](B] 
requires  formal  procedures,  i.e..  public  notice 
and  a  30-day  comment  period,  to  accompany 
an  application  for  transfer  or  assignment  of  a 
license,  unless  the  transfer  or  assignment 
"does  not  involve  a  substantial  change  in 
ownership  or  control."  *  Although  it  is  not 
clear  that  this  particular  substantiality  test 
was  also  intended  to  apply  to  the  license 
application  stage,  it  is  certainly  within  the 
Commission  discretion  to  so  apply  it. 

Using  this  guidepost,  I  must  disagree  with 
the  majority's  conclusion,  however. 

Using  this  guidepost.  I  must  disagree  with 
the  majority's  conclusion,  however.  The 
Commission  has  always  looked  at  ownership 
and  control  of  individual  owners,  not  of  a 
group  of  owners  as  a  whole,  in  determining 


'  Section  309(c)(2)(B)  controls  applications  for 
transfer  or  assignment  of  authorizations,  not  license 
applications  per  se.  The  latter  are  the  subject  of  this 
rulemaking.  No  explanation  for  the  majority's 
reliance  on  this  section  is  offered. 

*  The  notice  and  waiting  period  requirements 
were  adopted  in  order  to  give  interested  parties  the 
opportunity  to  learn  of  the  pendency  of  an 
application  in  order  to  file  a  petition  to  deny  t)efore 
its  grant.  See  H.R.  Rep.  No.  1800.  86th  Cong..  2d 
Sess.  11  (1960):  S.  Rep.  No.  000.  86th  Cong..  1st  Sess. 
2-5  (1959). 


whether  a  substantial  change  in  ownership  or 
control  has  occurred.  Paragraph  9  of  the 
Report  &  Order,  however,  permits  focus  on 
whether  ihe group's  ownership  stays  at  50% 
of  its  original  share.  The  result  is  that  in 
certain  circumstances  there  could  l>e  a 
"substantial  change  in  individual  ownership 
or  control"  that  is  nonetheless  categorized  as 
"minor." 

This  appears  to  l>e  directly  at  odds  with  the 
definition  drawn  from  section  309(c)(2)(B). 
For  example,  under  Paragraph  9.  if  a 
broadcast  applicant  is  owned  94%  by  A  and 
6%  by  B,  B  could  become  the  100%  owner  and 
the  change  would  be  considered  "minor".  A 
change  from  6%  to  100%  ownership  would  in 
almost  all  cases  represent  a  substantial 
change  in  both  ownership  and  control.*  Such 
a  change  would  also  seem  to  be  anything  but 
"minor,"  as  that  word  is  commonly 
understood. 

Even  if  I  did  not  have  questions  about  the 
legal  propriety  of  the  majority's  change,  I 
would  have  policy  problems  with  the  new 
rule.  I  would  not  have  had  problems 
amending  the  Commission's  rules  to  permit 
an  applicant  under  these  circumstances  to 
keep  its  Hie  number  and  place  in  the 
processing  line.  I  believe,  however,  that  we 
ought  not  to  streamline  our  procedures  at  the 
expense  of  giving  notice  and  opportunity  to 
file  petitions  to  deny  to  members  of  the 
public  where  changes  may  l>e  substantial.  As 
I  have  indicated,  a  change  from  6%  to  100% 
ownership,  which  will  now  be  within  the 
ambits  of  a  "minor"  change,  seems  anything 
but  minor.  Regardless  of  its  label  such  a 
change  warrants  local  notice  and  the 
opportunity  to  comment.  Thus,  although  I  can 
agree  with  my  fellow  commissioners  Oiat  no 
overriding  purpose  would  be  served  by 
having  an  applicant  lose  its  file  numt>er  and 
place  in  the  processing  line,  I  simply  cannot 
agree  that  no  overriding  purpose  would  ever 
be  served  by  permitting  the  public  to  fJe 
petitions  to  deny  against  a  1IX)%  owner  whom 
they  might  not  have  filed  against  as  a  6% 
owner. 

For  these  reasons,  I  respectfully  dissent  to 
Paragraph  9  of  the  First  Report  &  Order. 

|FR  Doc.  84-30258  Hied  11-16-84;  8:4S  unj 
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'  There  may  t>e  specific  cases  where  tlie  facta 
lead  us  to  a  different  conclusion.  For  example,  in  a 
recent  case  we  concluded  that  t>ecause  a  minority 
owner  already  had  de  facto  control,  acquisition  of 
additional  shares  did  not  constitute  a  sul>slanUal 
change  in  ownership  or  control.  Memorandum 
Opinion  and  Order  Approving  Applications  to 
Transfer  Control  of  Metromedia.  Inc.  55  RR  2d  1Z7S. 
recon.  denied.  56  RR  2d  1198  (1984).  My  objection  to 
the  rule  change  in  Paragraph  9  is  that  it  makes  a 
general  exception  a  rule  without  reference  to 
specific  facts  and  circumstances. 


1 


Proposed  Rules 
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Monday,  November  19,  1984 


TMb  MCion  of  ttw   FEDERAL  FiEGtSTER 
contains  notices  to  tt>e  public  of  (he 
fwopOMd  msuanot  al  rules  and 
iiiijMtKiuiii.  The  puipoeo  of  Miese  notioes 
is  to  grm  intowglod  persons  an 
opportunity  to  parioipate  m  the  mle 
making  pnor  to     the  adopton  al  Mm  final 
rules. 


5CFRPart213 

cxcopwa  SotvIcv 

AOCNCV:  Office  of  Personnel 

Management. 

ACTION:  Proposed  regulations. 


:  These  proposed  regulations 
would  revoke  the  Schedule  A  excepted 
service  appointing  authority  used  by 
agencies  to  hire  cooks  at  other  than 
fixed  kx»hona.  because  an  adequate 
supply  of  candidates  for  most  positions 
is  available  through  competitive 
examinations.  Revocation  would  bring 
the  positions  filled  under  the  Schedule  A 
appointing  authority  into  the 
competitive  service  and  permit 
noacoaq>etitive  conversion  of  their 
incumbents  to  competitive 
appointments.  Before  the  effective  date, 
positions  for  which  examining  is  still 
iinpracticabie  may  be  placed  under 
other  excepted  appointing  authorities. 
Persons  serving  in  those  positions  may 
be  converted  to  excepted  appointments 
under  those  authorities.^ 
DATE:  Comments  must  be  received  on  or 
before  January  18, 1985. 
ADDRESS:  Written  comments  may  be 
sent  or  delivered  to  Richard  B.  Post, 
Associate  Director  for  Staffing.  Office  of 
Personnel  Management,  1900  E  Street, 
Room  6P08.  NW.  Washington.  D.C. 
20415. 


KT10M  CONTACT 
Tracy  E.  Spencer.  Staffmg  PoKcy 
Analysis  Division,  Staffing  Group.  (202) 
632-6000. 

SUPPLEMENTARY  INFORMATION:  The 

Schedule  A  authority.  5  CFR  213.3102(b), 
was  established  in  1905  for  use  by  all 
agencies  to  fill  cook  positions  when  the 
Civil  Service  Commission  found 
examining  to  be  impracticable.  It  was 
reissued  in  1939.  without  the 
requirement  for  prior  approval  of 
individual  exceptions,  but  with  a 
prohibition  against  use  to  fill  positions 


in  fixed  locations.  It  has  not  been 
amended  since. 

The  authority  has  been  tned  by 
relatively  few  agencies  that  operate 
construction  or  sorvey  camps  and 
dredges.  When  the  Schedule  A  authority 
was  established,  competitive 
£7(aminations  did  not  produce  enou^ 
candidates  for  t:ook  positions  in  those 
activities.  The  availability  of 
competitive  applicants  for  the  posUons 
has  improved,  and  many  of  the  positions 
are  now  filled  in  the  competitive  service. 
Tbe  only  positions  for  which  examining 
is  still  impracticable  are  those  in  survey, 
construction,  or  dredging  operations 
which,  because  of  their  high  mobility  or 
remote  location,  are  characterized  by 
frequent  turnover,  and  for  which  an 
adequate  labor  force  can  be  recruited 
only  by  immediate  gate  hiring  on  a  local 
basis.  Agencies  that  have  such  activities 
have  received  specific  Schedule  A 
authorities  for  use  in  local  hires.  Cook 
positions  could  be  filled  under  those 
authorities  as  well  as  under  5  CFR 
213.31Q2(b). 

Because  there  is  no  longer  a  general 
need  to  fill  cook  positions  outside  the 
competitive  service,  continuation  of  an 
excepted  appointing  authority  available 
to  all  agencies  is  not  appropriate.  The 
Office  of  Personnel  Management, 
therefore,  proposes  to  revoke  the 
Schedule  A  appointing  authority  in  5 
CFR  213.3102(b).  effective  30  days  after 
publication  of  the  final  rule.  On  the 
effective  date,  persons  serving  in 
positions  filled  under  that  authority  may 
be  brought  into  the  competitive  service 
in  accordance  with  the  provisions  of  5 
CFR  316.702.  Qualified  employees  may 
subsequently  be  converted  to 
competitive  appointments  under  the 
provision  of  5  CFR  315.701.  Before  the 
effective  date,  agencies  that  have 
positions  filled  under  5  CFlt  213.3102(b) 
should  review  those  positions  to  identify 
any  for  which  examining  is  still 
impracticable.  If  any  agency  has  another 
excepted  appointing  authority  available 
that  would  be  appropriate  for  filling  its 
cook  positions,  current  employees  may 
be  converted  to  excepted  appointments 
under  that  authority.  Requests  to 
establish  specific  excepted  appointing 
authority  for  any  positions  not  covered 
by  current  exceptions  must  be  submitted 
in  accordance  with  the  provisions  of  5 
CFR  Part  213  and  the  instructions 
contained  in  chapter  213  of  the  Federal 
Personnel  Manual. 


E.0. 12291,  Federal  Regniation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  RegulaUon. 

Regulatory  PlexiliiBty  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  certain 
employees  in  Federal  agencies. 

List  of  Subjects  in  5  CFR  Part  213 

Government  employees. 
U.S.  Office  of  Personnel  Management. 
Donald ).  Devine, 

D/reclor. 

PART  213— (AMENDED) 

Accordingly,  OPM  proposes  to  amend 
5  CFR  Part  213  as  follows: 

1.  The  authority  for  Part  213  reads  as 
follows: 

(5  U.S.C.  3301.  3302;  E.O.  10577.  3  CFR  1954- 
1958  camp.,  p.  218) 

§213.3102    (AnwndadI 

2.  Paragraph  (b)  of  {  213.3102  is 
removed  and  reserved. 

|FR  Doc  M-aoiOl  FOed  11-15-84;  fe4S  •■] 


5  CFR  Part  831 

Collection  of  Debts  Due  the 
Retirement  Fund 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  regulations. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  to 
revise  its  regulations  on  the  collection  of 
debts  due  the  Civil  Service  Retirement 
and  Disability  Fund  (retirement  fund). 
These  proposed  regulations  include 
changes  to  reflect  provisions  of  Pub.  L. 
97-365.  the  Debt  Collection  Act  of  1982 
(DCA),  enacted  October  25. 1982.  They 
also  reflect  the  recent  revision  of  the 
Federal  Claims  Collection  Standards 
(FCCS)  published  jointly  by  the 
Department  of  Justice  and  the  General 
Accounting  Office  on  March  9. 1984  (49 
FR  8889).  Section  5514  of  title  5,  United 
States  Code,  requires  an  agency  to 
prescribe  regulations  for  the  offset  of 
debts  from  salary,  and  the  FCCS  require 
an  agency  to  prescribe  regulations  for 
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the  administrative  offset  of  debts  from 
other  payments. 

DATE:  Comments  must  be  received  on  or 
before  December  19, 1984. 
address:  Send  comments  to  Lucretia  F. 
Myers.  Assistant  Director  for  Pay  and 
Benefits  Policy.  Compensation  Group. 
Office  of  Personnel  Management,  P.O. 
Box  57,  Washington,  D.C.  20044;  or 
deliver  to  OPM,  Room  4351. 1900  E 
Street,  NW.,  Washington,  D.C.  20415. 
FOR  FURTHER  INFORMATION  CONTACT 
Eugene  R.  Littleford  or  Patricia  A. 
Rochester,  (202)  632-4634. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  would  revise 
Subpart  M  and  delete  Subpart  P  of  Part 
831.  Title  5.  Code  of  Federal  Regulations, 
to  implement  the  concepts  and 
procedures  outlined  in  the  DCA  and 
FCCS  for  debts  owed  the  retirement 
fund. 

Specifically,  the  proposed  regulations 
would  expand  the  scope  of 
administrative  offset,  permit  OPM  to 
assess  interest,  administrative  costs, 
and  penalty  charges,  and  authorize 
reports  to  consumer  reporting  agencies 
or  contracting  with  a  collection  agency 
when  a  debt  is  delinquent.  These  new 
features  and  changes  would  result  in  a 
more  cost-effective  debt  collection 
program. 

Collection  and  Enforcement 

In  the  past.  OPM's  collection  efforts 
primarily  focused  on  offsetting  the  debt 
from  annuity  and  workers' 
compensation  benefit  payments  and, 
when  offset  was  not  available,  demands 
for  payment  and  litigation.  The  DCA 
requires  that  administrative  offset  be  in 
the  best  interests  of  the  United  States, 
enhance  the  likelihood  of  collection,  and 
be  cost  effective.  The  proposed 
regulations  state  OPM's  policy  to 
demand  payment  in  one  lump  sum. 
However,  it  is  OPM's  experience  that 
most  individuals  owing  debts  to  the 
retirement  fund  are  financially  unable  to 
pay  the  full  amount  in  one  payment. 
Therefore,  the  proposed  regulations 
would  provide  for  administrative  offset 
as  well  as  other  forms  of  installment 
payments.  These  arrangements  enhance 
OPM's  ability  to  collect  debts  and  are 
convenient  for  the  debtor. 

The  proposed  regulations  would 
expand  debt  collection  methods  as 
follows: 

a.  When  a  current  employee  or 
member  of  the  Armed  Forces  or 
Reserves  owes  a  debt  to  the  retirement 
fund,  OPM  may,  with  the  assistance  of 
the  paying  agency,  offset  the  debt  from 
the  employee's  or  member's  current  pay. 

b.  When  an  employee  is  due  a  back 
pay  award  under  5  U.S.C.  5596.  a  debt 


due  the  retirement  fund  and  caused  by 
the  same  unjustified  or  unwarrented 
personnel  action  may  be  offset  from  the 
award.  Upon  separation,  employees  are 
usually  eligible  for  either  a  refund  of 
contributions  or  an  annuity.  When  the 
separation  is  later  found  to  be  an 
unwarranted  or  unjustified  personnel 
action,  it  will  be  reversed.  "This  reversal 
cancels  the  entitlement  to  any  payments 
made  from  the  retirement  fund  because 
of  the  separation.  To  the  extent  money 
is  available  from  a  back  pay  award,  it 
will  be  offset  by  the  amount  of  the 
payments  made  from  the  retirement 
fund.  Any  portion  of  the  debt  that 
cannot  be  collected  from  the  back  pay 
award  will  be  pursued  under  an 
alternative  collection  method. 

c.  A  debt  may  be  offset  from  other 
payments  due  the  debtor  from  other 
agencies  in  accordance  with  the  FCCS. 

To  strengthen  enforcement  of 
collections,  the  proposed  regulations 
would  provide  for  assessing  interest, 
penalty  fees,  and  administrative  costs 
when  a  debt  is  delinquent  Also.  OPM 
plans  to  report  delinquent  debts  to  a 
consumer  reporting  agency  and  contract 
with  private  sector  collection  agencies 
for  collection  of  debts. 

Exemptions 

Under  the  proposed  regulations,  not 
all  actions  to  withhold  money  from 
annuity  payments  would  be  processed 
by  the  procedures  described  in 
S  831.1304.  Frequently,  annuitants  make 
elections  requiring  additional 
deductions  from  their  annuities.  In  many 
cases.  OPM  cannot  process  these 
elections  in  time  to  adjust  the  annuity 
payment  on  the  appropriate  effective 
date.  As  a  result,  the  adjustment  is  made 
refroactively.  Since  annuitants  initiate 
these  elections  and  enjoy  the  benefits, 
they  know,  or  should  know,  that  they 
are  consenting  to  deductions  from  their 
annuities.  By  effecting  an  election, 
annuitants  are  deemed  to  consent  to 
such  retroactive  adjustments.  To  avoid 
financial  hardship  to  annuitants,  though, 
OPM  would  process  retroactive 
adjustments  covering  more  than  120 
days  in  accordance  with  the  procedures 
described  in  S  831.1304. 

To  relieve  any  financial  hardship  for 
the  annuitant  OPM  routinely  makes 
interim,  estimated  payments  to 
applicants  for  annuity.  Such  estimated 
payments  continue  until  required 
evidence  is  available  for  computing  the 
actual  rate  of  annuity.  Since  these 
payments  an  made  with  the 
understanding  that  they  will  be 
recovered  from  the  actual,  accrued 
annuity  due  at  the  time  of  final 
processing  of  the  claim,  the  annuitant 
will  be  deemed  to  consent  to  the 


recovery.  To  avoid  financial  hardship  on 
the  annuitant  this  exception  would  be 
limited  to  adjustments  ttiat  do  not 
exceed  the  amotmt  of  the  first  regular 
annuity  payment 

Administrative  Due  Procesa 

The  due  process  requirements  of  the 
DCA  and  FCCS  are,  for  the  most  part, 
the  same  as  those  previously  described 
in  Subpart  M  of  5  CFR  Part  831.  The 
proposed  regulations  in  $  831.1304 
describe  the  debtor's  rights.  Except  for 
the  two  debt  exemptions  described 
above,  these  rights  apply  regardless  of 
the  method  used  to  collect  the  debt 

In  some  cases,  rights  are  available  in 
addition  to  those  described  in 
§  831.1304.  For  example,  delinquent 
debtors  would  also  be  notified  of  their 
rights  under  |  831.1307  before  OPM 
makes  a  report  to  a  consumer  reporting 
agency.  Also,  employees  and  members 
of  the  Armed  Forces  or  Reserves  would 
on  request  be  granted  a  hearing  on  the 
repayment  schedule,  if  a  hearing  has  not 
previously  been  provided  under 
S  831.1304. 

In  1980,  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  [Shannon 
V.  Civil  Service  Commission.  621  F.2d  * 
1030)  affirmed  a  1977  District  Court 
decision  (444  F.  Supp.  354)  and  held  that 
the  language  in  5  U.S.C.  8346(b) 
concerning  waiver  of  overpaid 
retirement  benefits  required  (1)  that  an 
opportunity  for  waiver  consideration  be 
offered  before  any  recovery  could  begin; 
and  (2)  that  the  standards  for  waiver  in 
section  8346(b),  i.e..  "fault"  and  "equity 
and  good  conscience."  involve  questions 
of  credibility  and  veracity  that  can  only 
be  resolved  through  an  oral 
administrative  evidentiary  hearing.  In 
the  meantime,  the  Qvil  Service 
Commission  (CSC)  had  issued 
regulations  in  1979  providing  for 
evidentiary  hearings  on  unfavorable 
CSC  waiver  decisions  before  recovery 
could  begin. 

The  language  of  section  8346(b)  was 
amended  by  the  Civil  Service  Reform 
Act  of  1978  (Pub.  L  95-454,  92  Stat.  1111 
(October  13. 1978)).  to  substitute  OPM 
for  the  previously  existing  CSC.  In 
addition,  the  Reform  Act  established  a 
separate  and  independent  agency,  the 
Merit  System  Protection  Board  (MSPB). 
to  handle  appeals  from  OPM  decisions. 

The  MSPB  also  offers  an  evidentiary 
hearing  in  the  course  of  its  judgment  of 
appeals  from  OPM  decisions.  So,  under 
current  regulations,  both  OPM  and 
MSPB  offer  evidentiary  hearings  on 
cases  involving  waivers — a  duplication 
of  effort  that  is  both  wasteful  and 
inefficient 
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Furthermore,  as  a  result  of  the 
separation  of  functions  under  the 
Reform  Act  (the  CSC  formerly  handled 
both  the  initial  decision  and  the  appeal), 
OPM's  decisions  on  waiver  are  not  final 
decisions  as  were  the  decisions  of  the 
CSC  under  the  pre-Reform  Act  version 
of  the  statute.  ^  the  OPM  hearing  is  a 
del^y  in  the  final  waiver  decison 
without  any  corresponding  benefit  to 
either  the  debtor  or  the  Government. 

In  addition,  the  OCA  requires,  in  the 
case  of  offset  from  salary,  that  the 
hearing  be  conducted  by  an  official 
outside  the  supervision  and  control  of 
the  head  of  the  agency.  Consequently, 
the  proposed  regulations  would 
eliminate  OPM's  hearing  and  continue 
the  provision  for  hearing  before  the 
MSPB. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  these  regulations  are  on 
administrative  practices  that  will  affect 
only  the  Federal  Government. 

List  of  Subjecte  in  5  CFR  Part  831 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits, 
Firefighters.  Government  emplyees.  Law 
enforcement  officers.  Pensions, 
Retirement. 

Office  of  Personnel  Management. 

Dooald  |.  Devine,        \'} 
Director.  * 

PART  831— RETIREMENT 

Accordingly,  OPM  proposes  to  amend 
5  CFR  Part  831  as  follows: 

1.  Paragraph  (b)(2)  of  S  831.109  is 
revised  to  read  as  follows: 

§831.109    Initial  dMiaign  and 

raconaidaration. 

***** 

(b)  Actions  covered  elsewhere. 
****** 

(2)  A  request  for  reconsideration  of  a 
decision  to  collect  a  debt  will  be  made 
in  accordance  with  S  831.1304(b). 

***** 

2.  Subpart  M  of  Part  831  is  revised  to 
read  as  follows: 

Subpart  M— Collaction  of  Dabta 

Sec. 

831.1301  Purpose. 

831.1302  Scope. 

831.1303  E>erinitions. 

831.1304  Processing. 


Sec 

831.1305  Collection  of  debts. 

831.1306  Collection  by  administrative  offset. 

831.1307  Use  of  consumer  reporting 
agencies. 

831.1308  Referral  for  litigation. 

Authority:  5  U.S.C.  8347(a). 

Subpart  M— Collection  of  Debts 

§831.1301    Purpoae. 

This  subpart  prescribes  procedures  to 
be  followed  by  the  Office  of  Personnel 
Management  (OPM).  which  are 
consistent  with  the  Federal  Claims 
Collection  Standards  (FCCS)  (Chapter  II 
of  Title  4,  Code  of  Federal  Regulations), 
in  the  collection  of  debts  owed  to  the 
Civil  Service  Retirement  and  Disability 
Fund. 

§831.1302    Scopa. 

This  subpart  covers  the  collection  of 
debts  due  the  Civil  Service  Retirement 
Fund,  with  the  exception  of  the 
collection  of  couU-imposed  judgments, 
amounts  referred  to  the  Department  of 
lustice  because  of  fraud,  and  amounts 
collected  from  back  pay  awards  in 
accordance  with  S  550.805(e)(2)  of  this 
chapter. 

§831.1303    Dafinitions. 

For  the  purposes  of  this  subpart: 

"Additional  charges"  means  interest, 
penalties,  and/or  administrative  costs 
owed  on  a  debt. 

"Annuitant"  means  a  retired 
employee  or  Member,  spouse,  widow, 
widower,  or  child  receiving  recurring 
benefits  under  the  provisions  of 
subchapter  III,  chapter  83  of  title  5. 
United  States  Code. 

"Compromise"  is  an  adjustment  of  the 
total  amount  of  the  debt  to  be  collected 
based  upon  the  considerations 
established  by  the  FCCS  (4  CFR  Part 
103). 

"Consumer  reporting  agency"  has  the 
meaning  provided  in  31  U.S.C. 
3701(a)(3). 

"Debt"  means  a  payment  of  benefits 
to  an  individual  in  the  absence  of 
entitlement  or  in  excess  of  the  amount  to 
which  an  individual  is  properly  entitled. 

"Delinquent"  has  the  same  meaning 
provided  in  4  CFR  101.2(b). 

"FCCS"  means  the  Federal  Claims 
Collection  Standards  (Chapter  II  of  Title 
4.  Code  of  Federal  Regulations). 

"Offset"  means  to  withhold  the 
amount  of  a  debt,  or  a  portion  of  that 
amount,  from  one  or  more  payments  due 
the  debtor.  Offset  also  means  the 
amount  withheld  in  this  manner. 

"Reconsideration"  is  the  process  of 
reexamining  the  individual's  liability  for 
the  debt  based  on: 

(1)  Proper  application  of  law  and 
regulation:  and 


(2)  Correctness  of  the  mathematical 
computation. 

"Repayment  schedule"  means  the 
amount  of  each  payment  and  number  of 
payments  to  be  made  to  liquidate  the 
debt  as  determined  by  OPM. 

"Retirement  fund"  means  the  Civil 
Service  Retirement  and  Disability  Fund. 

"Voluntary  repayment  agreement" 
means  an  alternative  to  offset  that  is 
agreed  to  by  OPM  and  includes  a 
repayment  schedule. 

"Waiver"  is  a  decision  not  to  recover 
a  debt  under  authority  of  5  U.S.C. 
8346(b). 

§831.1304    Procaaaing. 

(a)  Notice.  Except  as  provided  in 

§  831.1305,  OPM  will,  before  starting 
collection,  tell  the  debtor  in  writing — 

(1)  The  reason  for  and  the  amount  of 
the  debt; 

(2)  The  date  on  which  the  full 
payment  is  due; 

(3)  OPM's  policy  on  interest,  penalties, 
and  administrative  charges; 

(4)  If  payment  in  full  would  create 
financial  hardship  and  offset  is 
available,  the  types  of  payment(s)  to  be 
offset,  the  repayment  schedule,  the  right 
to  request  an  adjustment  in  the 
repayment  schedule  and  the  right  to 
request  a  voluntary  repayment 
agreement  in  lieu  of  offset: 

(5)  The  individual's  right  to  inspect 
and/or  receive  a  copy  of  the 
Government's  records  relating  to  the 
debt: 

(6)  The  method  and  time  period  (30 
calendar  days)  for  requesting 
reconsideration,  waiver,  and/or 
compromise,  and,  in  the  case  of  offset, 
an  adjustment  to  the  repayment 
schedule; 

(7)  The  standards  used  by  OPM  for 
determining  entitlement  to  waiver; 

(8)  The  right  to  an  evidentiary  hearing 
on  a  waiver  request  (if  OPM's  waiver 
decision  finds  the  individual  liable),  in 
accordance  with  paragraph  (c)(2)  of  this 
section;  and 

(9)  The  fact  that  a  timely  filing  of  a 
request  for  reconsideration,  waiver  and/ 
or  compromise,  or  a  later  timely  appeal 
of  a  waiver  denial  to  the  Merit  Systems 
Protection  Board,  will  stop  collection 
proceedings,  unless:  (i)  Failure  to  take 
the  offset  would  substantially  prejudice 
the  Government's  ability  to  collect  the 
debt;  and  (ii)  the  time  before  the 
payment  is  to  be  made  does  not 
reasonably  permit  the  completion  of 
these  procedures. 

(b)  Requests  for  reconsideration, 
waiver,  and/or  compromise.  (1)  A 
request  for  reconsideration,  waiver, 
and/or  compromise  must  be  postmarked 
or.  if  hand  delivered,  received  within  30 
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calendar  days  of  the  date  of  the  notice 
detailed  in  paragraph  (a)  of  this  section. 
OPM  may  extend  the  time  limit  for  filing 
when  individuals  can  prove  that  they 
were  not  notified  of  the  time  and  were 
not  otherwise  aware  of  it,  or  that  they 
were  prevented  by  circumstances 
beyond  their  control  from  making  the 
request  within  the  time  limit. 

(2)  When  a  request  for 
reconsideration,  waiver,  and/or 
compromise  covered  by  this  paragraph 
is  properly  filed  before  the  death  of  the 
debtor,  it  will  be  processed  to 
completion  unless  the  rejief  sought  is 
nullified  by  the  debtor's  aeath. 

(3)  Individuals  requesting 
reconsideration,  waiver,  and/or 
compromise  will  be  given  a  full 
opportunity  to  present  any  pertinent 
information  and  documentation 
supportirig  their  position. 

(4)  An  individuaHs  request  for  waiver 
will  be  evaluated  on  the  basis  of  the 
standards  set  forth  in  Subpart  N  of  this 
part.  An  individual's  request  for 
compromise  will  be  evaluated  on  the 
basis  of  standards  set  forth  in  the  FCCS 
(4  CFR  Part  103). 

(c)  Reconsideration,  waiver,  and/or 
compromise  decisions.  (1)  OPM's 
decision  will  be  based  upon  the 
individual's  written  submissions, 
evidence  of  record.  and«ther  pertinent 
available  information. 

(2)  After  consideration  of  all  pertinent 
information,  a  written  decision  will  be 
issued.  The  decision  will  state  the  extent 
of  the  individual's  liability,  and.  for 
waiver  and  compromise  requests, 
whether  the  debt  will  be  waived  or 
compromised.  If  the  individual  is 
determined  to  be  liable  for  all  or  a 
portion  of  the  debt,  the  decision  will 
reaffirm  or  modify  the  conditions  for  the 
collection  previously  proposed  under 
§  831.1304(a).  The  decision  will  state  the 
individual's  right  to  appeal  to  the  Merit 
Systems  Protection  Board  as  provided 
by  S  1201.3  of  the  title,  and,  in  the  case 
of  a  denial  of  waiver,  that  a  timely 
appeal  will  stop  collection  of  the  debt. 

§831.1305    Collaction  of  dabta. 

(a)  Means  of  collection.  Collection  of 
a  debt  may  be  made  by  means  of  offset 
under  §  831.1306  or  any  other  statutory 
provision  providing  for  offset  of  money 
due  the  debtor  from  the  Federal 
Government,  or  by  referral  to  the  Justice 
Department  for  litigation  (J  831.1309). 
Referral  may  also  be  made  to  a 
collection  agency  under  the  provisions 
of  the  FCCS. 

(b)  Additional  charges.  Interest, 
penalties,  and  administrative  costs  will 
be  assessed  on  the  debt  in  accordance 
with  standards  established  in  the  FCCS 
at  4  CFR  102.13.  Additional  charges  will 


be  waived  when  required  by  the  FCCS. 
In  addition,  such  charges  may  be 
waived  when  OPM  determines 
collection  would  be  against  equity  and 
good  conscience  using  the  standards 
prescribed  in  §§  831.1403  through 
831.1405  of  this  part  or  when  waiver 
would  be  in  the  best  interest  of  the 
United  States. 

(c)  Collection  in  installments. 
Whenever  feasible,  debts  will  be 
collected  in  one  lump  sum.  However, 
when  the  debtor  is  financially  unable  to 
pay  in  one  lump  sum  or  fails  to  respond 
to  a  demand  for  full  payment  and  offset 
is  available,  installment  payments  may 
be  effected.  The  amount  of  the 
installment  payments  will  be  set  in 
accordance  with  the  criteria  in  4  CFR 
102.11. 

(d)  Commencement  of  collection.  (1) 
Except  as  provided  in  paragraph  (d)(2) 
of  this  section,  collection  will  begin  after 
the  time  limits  for  requesting  further 
rights  stated  in  9  831.1304(a)(6)  expire  or 
OPM  has  issued  decisions  on  all  timely 
requests  for  those  rights,  and  the  Merit 
Systems  Protection  Board  has  acted  on 
any  timely  appeal  of  a  waiver  denial, 
unless  (i)  failure  to  make  an  offset 
would  substantielly  prejudice  the 
Government's  ability  to  collect  the  debt; 
and  (ii)  the  time  before  the  payment  is  to 
be  made  does  not  reasonably  permit  the 
completion  of  the  proceedings  in 

5  832.1304  or  Htigation.  When  offset 
begins  without  completion  of  the 
administrative  review  process,  these 
procedures  will  be  completed  promptly 
and  amounts  recovered  by  offset  but 
later  found  not  owned  will  be  refunded 
promptly. 

(2)  The  procedures  identified  in 
S  831.1304  will  not  be  applied  when  the 
debt  is  caused  by  (i)  a  retroactive 
adjustment  in  the  periodic  rate  of 
annuity  or  any  deduction  taken  from 
annuity  when  the  adjustment  is  a  result 
of  the  annuitant's  election  of  different 
entitlements  under  law,  if  the 
adjustment  is  made  wrdiin  120  days  of 
the  effective  date  of  the  Section;  or  (ii) 
interim,  estimated  payments  made 
before  the  formal  determination  of 
entitlement  to  annuity,  if  the  amount  is 
recouped  from  the  total  annuity  payable 
on  the  first  day  of  the  month  following 
the  last  advance  payment,  or  the  date 
the  forma!  determination  is  made, 
whichever  is  later. 

§831.1306    CoHactien  by  Adminiatrativa 
oHi 


(a)  Offset  of  retirement  payments.  A 
debt  may  be  collected  in  whole  or  in 
part  from  a  hunp-sum  retirement 
payment  or  recurring  annuity  payments. 

fb)  Offset  from  other  payments.  (1)  A 
debt  may  be  offset  from  other  payments 


due  the  debtor  from  other  agencies  in 
accordance  with  4  CFR  102.3,  except 
that  (^set  from  back  pay  awarded 
under  the  provisions  of  5  U.S.C.  5596 
(and  5  CFR  550J01  et  seq.)  will  be  made 
in  accordance  with  S  S50.805(e)(2)  of  this 
chapter. 

(2)  When  the  debtor  is  an  employee, 
or  a  member  of  the  Armed  Forces  or  a 
reserve  component  of  the  Armed  Forces. 
OPM  may  effect  collection  action  by 
offset  of  the  debtor's  pay  in  accordance 
with  5  U.S.C.  5514.  Due  process 
described  in  9  831.1304  will  apply.  The 
questions  of  fact  and  liability,  and 
entitlements  to  waiver  or  compromise 
determined  through  that  process  are 
deemed  correct  and  will  not  be 
amended  under  salary  offset  procedures. 
When  the  debtor  did  not  receive  a 
hearing  on  the  amount  of  offset  under 
9  831.1304  and  requests  such  hearing, 
one  will  be  conducted  in  accordance 
with  Subpart  K.  Part  550  of  this  chapter. 

§831.1307    Uaaelconaumarraportlno 

agandaa. 

(a)  Notice.  If  a  debtor's  response  to 
the  notice  described  in  9  831.1304(a) 
does  not  result  in  payment  m  full, 
payment  by  offset,  or  payment  in 
accordance  with  a  voluntary  repayment 
agreement  or  other  repayment  schedtile 
acceptable  to  OPM,  and  the  debtor's 
rights  under  §  831.1304  have  been 
exhausted,  OPM  may  report  the  debtor 
to  a  consumer  reporting  agency.  In 
addition,  a  debtor's  failure  to  make 
subsequent  payments  in  accordance 
with  a  repayment  schedule  may  result  in 
a  report  to  a  consumer  reporting  agency. 
Before  making  a  report  to  a  consumer 
reporting  agency,  OPM  will  notify  the- 
debtor  in  writing  that  (1)  the  payment  is 
overdue;  (2)  OPM  intends,  after  80  days, 
to  make  a  report  as  described  in 
paragraph  (b)  of  this  section  to  a 
consumer  reporting  agency;  (3)  the 
debtor's  right  to  dispute  the  liability  has 
been  exhausted  under  9  831.1304;  and 
(4)  the  debtor  may  suspend  OPM  action 
or  referral  by  paj'ing  the  debt  in  one 
lump  sum,  or  making  payments  current 
under  a  repayment  schedule. 

(b)  Report.  Whenever  a  debtor's 
response  to  the  notice  described  in 
paragraph  (a)  of  this  section  fails  to 
comply  with  paragraph  (aH4)  of  this 
section  and  60  days  have  elapsed  since 
the  notice  was  mailed.  OPM  may  report 
to  a  c  jnsumer  reporting  agency  that  an 
individual  is  responsible  for  an  unpaid 
debt  and  provide  the  following 
information. 

(1)  The  individual's  name,  address, 
taxpayer  identification  number,  and  any 
other  information  necessary  to  establish 
the  identity  of  the  individual. 


45582  Federal  Register  /  Vol.  49.  No.  224  /  Monday,  November  19.  1984  /  Proposed  Rules 


(2)  The  amount,  status,  and  history  of 
the  debt. 

(3)  The  fact  that  the  debt  arose  in 
connection  with  the  administration  of 
the  Civil  Service  Retirement  System. 

(c)  Subsequent  reports.  OMP  will 
undate  its  report  to  the  consumer 
reporting  agency  whenever  it  has 
knowledge  of  events  that  substantially 
change  the  status  or  the  amount  of  the 
liability. 

ft31.13M    Rcfwral  for  Migation. 

From  time  to  time  and  in  a  manner 
consistent  with  the  General  Accounting 
Office's  and  the  Justice  Department's 
instruction,  OPM  will  refer  certain 
overpayments  to  the  Justice  Department 
for  litigation.  Referral  for  litigation  will 
suspend  processing  under  this  subpart 

Subpart  P— {Removed] 

3.  Subpart  P  is  removed  and  reserved. 
§§831.1601-«31.1605    [Reswved] 

(FK  Doc  S4-3(n»  Filed  11-)»-M:  a:4S  am) 

BUJNQ  cooc  nas-oi-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servica 

7  CFR  Part  971 
(Amdtll 

Lettuce  Grown  in  South  Texas; 
Amendment  No.  1  to  Handling 
Regulation 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
amend  the  continuing  handling 
regulation  §  971.322  to  require  city 
destinations  on  inspection  certificates 
and  release  forms.  It  would  help  the 
committee  identify  markets  that  would 
respond  most  favorably  to  market 
development  projects.  The  amendment 
would  promote  orderly  marketing  of 
lettuce  by  providing  marketing 
information. 

DATES:  Comments  due  December  4, 
1984. 

AOORESSES:  Comments  should  be  sent 
to:  Hearing  Clerk.  Room  1077-S,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250.  Four  copies  of  all  written 
material  shall  be  submitted,  and  they 
will  be  made  available  for  public 
inspection  at  the  office  of  the  Hearing 
Clerk  during  regular  business  hours. 
row  FURTHER  INFORMATION  CONTACT 
Kurt  J.  Kimmel,  Vegetable  Branch.  F&V, 
AMS,  USDA,  Washington,  D.C.  20250, 
(202)  447-2036. 


SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  had  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "nonmajor"  rule.  Pursuant 
to  requirements  set  forth  in  the 
Regulatory  Flexibility  Act  (RFA). 
William  T.  Manley,  Acting 
Administrator,  A^cultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Marketing  Agreement  No.  144  and 
Order  No.  971  regulate  the  handling  of 
lettuce  grown  in  designated  counties  in 
South  Texas.  It  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
The  South  Texas  Lettuce  Committee, 
established  under  the  order,  is 
responsible  for  its  local  administration. 

Because  requirements  under  this 
program  have  been  changed 
infrequently,  in  October  1981  the 
committee  recommended,  and  the 
Secretary  approved,  a  regulation  which 
would  continue  in  effect  from  marketing 
season  to  marketing  season  indefinitely 
unless  modified,  suspended  or 
terminated  by  the  Secretary  upon 
recommendation  submitted  by  the 
committee  or  other  information 
available  to  the  Secretary. 

At  its  pubhc  organizational  meeting  In 
McAllen.  Texas,  on  October  10, 1984,  the 
committee  recommended  that  the 
regulation  be  revised  to  require  that  city 
destinations  be  shown  on  inspection 
certificates  and  release  forms. 

In  an  effort  to  increase  trade 
awareness  of  South  Texas  lettuce  in 
various  markets,  funds  have  been 
allocated  to  continue  promotional  and 
marketing  research.  "The  committee 
believes  that  requiring  city  destinations 
on  inspection  certificates  and  release 
forms  should  help  it  to  identify  markets 
that  would  respond  favorably  to  future 
market  development  projects. 

Although  the  proposed  regulation 
would  be  effective  for  an  indefinite 
period,  the  committee  will  continue  to 
meet  prior  to  or  during  each  season  to 
consider  recommendations  for 
modification,  suspension,  or  termination 
of  the  regulation.  Prior  to  making  any 
such  recommendations,  the  committee 
will  submit  to  the  Secretary  a  marketing 
policy  for  the  season  including  an 
analysis  of  supply  and  demand  factors 
having  a  bearing  on  the  marketing  of  the 
crop.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings  or 
may  file  comments  with  the  Fruit  and 
Vegetable  Division.  The  Department  will 
evaluate  committee  recommendations 


and  information  submitted  by  the 
committee  and  other  available 
information  and  determine  whether 
modification,  suspension  or  termination 
of  the  regulations  on  shipments  of  South 
Texas  lettuce  would  tend  to  effectuate 
the  declared  policy  of  the  act. 

List  of  Subjects  in  7  CFR  Part  971 

Marketing  agreements  and  orders. 
Lettuce,  Texas. 

PART  971— LETTUCE  GROWN  IN 
SOUTH  TEXAS- 

Section  971.322(c)  (46  FR  57024)  Is 
hereby  proposed  to  be  revised  as 
follows: 

§971.322    Handling  regulation. 

•  *         *         *         • 

(c)  Inspection.  (1)  No  handler  shall 
handle  lettuce  unless  such  lettuce  is 
inspected  by  the  Texas-Federal 
Inspection  Service  and  an  appropriate 
inspection  certificate  or  release  form 
with  city  destinations  listed  has  been 
issued  for  it,  except  when  relieved  of 
such  requirement  by  paragraph  (d)  or  (e) 
of  this  section. 

*  •        •        *        • 

(Sees.  1-19.  48  Stat.  31.  as  amended;  7  U.S.C. 
801-674) 

Dated:  November  14, 1964. 

Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 

|nt  Doc.  S4-30312  Filed  11-18-M;  m*i  am|  > 

BtLUNO  COOC  1410-O-M 


DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency 

12  CFR  Part  8 
[Docket  No.  84-36] 

Assessment  of  Fees;  National  Banks; 
District  of  Columbia  Banks 

Correction 

Jn  FR  Doc.  84-30073  beginning  on  page 
45102  in  the  issue  of  Wednesday, 
November  14, 1984,  make  the  following 
corrections: 

1.  On  page  45104,  in  the  second 
column,  in  Table  2,  in  the  second  entry 
of  the  third  column,  "$.700"  should  read 
"$1,700".  The  corrected  table  reads  as 
follows: 
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Table  2— Proposal  for  Semi-Annual 
Assessment  Schedule  for  January  1985 
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2.  On  page  45105,  in  Table  4,  the 
column  heading  "$100.00"  should  read 
"$100,000". 

§8.2    [Corrected] 

3.  Also  on  page  45105,  in  S  8.2(a),  in 
the  table,  the  last  entry  in  columns  one, 
two,  and  five  should  each  have  read 
"SXg"  and  in  column  three  "Y,".  The 
corrected  table  reads  as  follows: 
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BILUNQ  COOE  1S0S-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

19  CFR  Parts  353  and  355 

(Docket  No.  41050-4150] 

Antidumping  and  Countervailing 
Duties 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking  and  request  for  comments. 

summary:  The  Import  Administration 
invites  proposals  from  the  public  on 
regulatory  changes  to  implement  the 
provisions  of  the  Trade  and  Tariff  Act  of 
1984  concerning  the  imposition  of 
antidumping  and  countervailing  duties 
and  to  make  improvements  in  the 
current  regulations  concerning 
antidumping  and  countervailing  duties. 


date:  Written  comments  should  be 
received  no  later  than  December  21. 
1984. 

ADDRESS:  Address  written  comments  to 
Stephen  J.  Powell,  Assistant  General 
Counsel  for  Import  Administration, 
Room  H3622,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

SUPPl£MENTARV  INFORMATION:  The 

Department  of  Commerce  is  preparing  to 
revise  the  regulations  in  19  CFR  Parts 
353  and  355  concerning  imposition  of 
antidumping  and  countervailing  duties. 
The  revisions  will  implement 
amendments  to  title  VII  of  the  Tariff  Act 
of  1930,  as  amended,  made  by  title  VI  of 
the  Trade  and  Tariff  Act  of  1984  (Pub.  L 
98-573;  October  30, 1984)  and,  as 
appropriate,  will  modify  the  regulations 
for  the  purpose  of  improving 
administrative  efficiency  and  codifying 
existing  administrative  practices. 
The  Department  is  issuing  this 
advance  notice  of  proposed  rulemaking 
to  enable  the  public  to  offer  written 
suggestions  for  the  proposed  rule.  The 
formal  notice  of  proposed  rulemaking  is 
expected  to  be  published  in  February 
1984,  followed  by  an  additional  period 
for  comments  by  the  public. 

Authority:  5  U.S.C.  301: 19  U.S.C.  1303  and 
1671-l677g,  as  amended  by  the  Trade  and 
Tariff  Act  of  1984  (Title  VI  of  Pub.  L.  98-573; 
October  30, 1984). 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FK  Doc  84-30256  Filed  11-10-84: 8:45  am) 
BIUJNQ  COOC  3S10-OS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

(Docket  No.  79P-0197] 

New  Animal  Drug  Requirements  for 
Medicated  Frea-Choice  Feeds 

AGENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  new  animal  drug 
requirements  for  medicated  blocks  to 
revise  the  approval  requirements  for  use 
of  new  animal  drugs  in  medicated 
blocks  and  other  medicated  free-choice 
feed  products.  The  proposal  is  based  on 
FDA's  evaluation  of  the  current 
regulatory  requirements  in  light  of  a 
citizen  petition  filed  jointly  by  the 
American  Feed  Manufacturers 
Association  (AFMA)  and  the  Animal 


Health  Institute  (AHI).  The  proposal 
would  add  a  new  optional  method, 
within  the  framwork  of  existing 
requirements,  for  submitting  data  to  the 
agency.  It  would  not  impose  additional 
requirements. 

DATE:  Written  comments  on  or  before 
January  18, 1985. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  P.  Lehmann,  Center  for 
Veterinary  Medicine  (formerly  Bureau  of 
Veterinary  Medicine)  (HFV-120),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3134. 

SUPPLfMENTARY  INFORMATION:  In  a 

citizen  petition  dated  June  6, 1979, 
AFMA  and  AHI  requested  that  FDA 
regulate  medicated  blocks  and  similar 
articles  as  medicated  feeds  rather  than 
as  new  animal  drugs.  By  letter  dated 
March  12, 1980,  FDA  denied  the  citizen 
petition.  On  May  23, 1980,  AFMA  and  . 
AHI  petitioned  for  reconsideration. 
After  reconsidering  the  matter.  FDA  is 
issuing  this  proposal  to  grant  the 
substance  of  the  relief  requested. 

AFMA  and  AHI  asked  FDA  to 
recognize  that  medicated  block,  liquid 
feed  supplements,  and  similar  "free- 
choice"  articles  are,  under  the 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  "animal 
feeds  bearing  or  containing  new  animal 
drugs"  rather  than  "new  animal  drugs" 
and  thus  should  be  regulated  as 
medicated  feeds. 

Section  510.455  (21  CFR  510.455)  states 
that  in  view  of  questions  about  the 
safety  and  effectiveness  of  drugs 
administered  in  medicated  blocks, 
medicated  blocks  constitute  new  animal 
drugs.  The  petition  contended  that  the 
agency  has  no  legal  authority  to  regulate 
medicated  blocks  under  section  512(b) 
of  the  act  (21  U.S.C.  360b(b)).  It  stated 
that  a  feedblock  that  does  not  contain 
medication  meets  the  statutory 
definition  of  "animal  feed"  under 
section  201(x)  of  the  act  (21  U.S.C. 
321(x))  because  the  blocks  are  "intended 
for  use  as  a  substantial  source  of 
nutrients  in  the  diet  of  the  animal,"  even 
if  not  intended  to  be  the  sole  ration. 
Under  section  201(w)  of  the  act,  a  new 
animal  drug  includes  drugs  intended  for 
use  in  feed,  but  does  not  include  the 
animal  feed.  Thus,  the  petition 
contended  that  only  the  drug  substance 
and  not  the  entire  medicated  feedblock 
could  be  a  "new  animal  drug." 
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The  petition  uiggested  specific 
approval  requiremenls  for  medicated 
blocks  and  dther medicated  free-clioice 
feeds  under  section  512(m')  of  flie  act.  It 
farther  suggested  eliminating  the 
requirement  of  a  new  animal  drug 
application  (NADA)  under  section 
Sia^b)  of  tbe  «}l  for  the  finished  feed, 
while  retaining  this  requirement  for  the 
drug  substance.  The  petition  recogaiEed 
that  use  of  medicated  Icee-choice  feeds 
pose  questions  ix>t  posed  by  cither 
medicated  feeds  about  compowtian  of 
the  feed  and  stability  and  consumption 
of  the  drug  product  in  the  animal  feed.  It 
stated,  hpwLVCT.  that  the  information 
necessary  to  respond  to  these  questions 
could  be  submitted  in  medicated  feed 
apptioatiens  and  that  drug  spsrrsors  and 
feed  manufacturers  are  wiFImg  to 
provide  the»e  data.  The  petition  crtated 
that  the  drug  manufacturer  and 
medicated  feed  appiioaBt  wouU  each 
supply  sQine  of  the 'data  far  each 
particular  type  of  Cnal  fcnnulafion, 
denxmstrating  that  a  safe  and  effective 
dose  of  the  drug  wauid  be  provided  by 
that  particular  fsee-cboice  product  and 
suggested  .ihe  aae  «f  jnaster  files  to 
permit  each  manufacturer  lo  retain  the 
confidentiality  of  it£  data. 

The  agency  has  reconaidered  the 
petition.  Although  fDA  continues  to 
believe  ih»X  in  light  of  ^juestions  ^wut 
safety  and  effectiveness  it  does  have 
authority  to  regulate  medicated  blocks 
under  section  512(b)  of  the  act  it  has 
concluded  that  the  revisions  suggested 
by  AFMA  and  AM  would  simplify  the 
approval  process  in  a  manner  consistent 
with  fte  act  and  regulations. 
Accordingly,  FDA  proposes  to  grant  in 
substance  tfie  relief  sought. 

The  proposal  set  forth  below  would 
give  an  additional  option  to  a  drug 
sponsor.  Tlie  existing  regulation  now 
allows  two  options.  A  drug  sponsor  may 
submit  an  NAI>A  for  a  drug  amenable  to 
free-choice  administration  as  a  dosage 
form 'product  under  21  CFR  Part  520. 
Such  an  approved  NADA  would  not 
provide  a  basis  for  the  approval  of 
me^ated  feed  applications. 

Ahematively.  a  sponsor  may  submit 
an  NMKA  or  supptemental  NADA  to 
provide  for  the  mamrfacture  of  a 
finished  free-choice  feed  under  21  CFR 
Part  556.  Such  supplemental  NADA'a  are 
■to -contain  safety  and  effectiveness  data, 
including  consumption  and  stabflity 
Aita,  regarding  free-choice 
administration  of  the  new  animal  drug 
in  ■specrfic  products.  These  data  can  be 
generated  and  submitted  by  the  drug 
manofacturer.  The  formula  for  the 
product  is  Ihen  published  onder  21  i^9. 
Part  S58  and  provides  a  basis  for 
approval  of  medicated  feed  applications 


that  cof^erm  to  the  loimula.  The 
manulacturer  ola  free-choice  feed 
product  can  also  generate  some  or  all  of 
these  data.  In  that  case,  the  data  can  be 
tncorporarted  into  flie  supplemental 
NADA  by  reference  to  a  master  file 
submitted  by  the  free-cioice  feed 
manufactuTBT. 

The  new  option  provides  for  the 
submissien  of  data  in  a  master  file  by  a 
free-choioe  feed  manufacturer  as 
previously  described.  However, 
individual  free-choice  product 
formula  tioT»s  and  product-specific  data 
then  would  appear  only  in  the  master 
file  of  the  appropriate  feed  manufacturer 
and  -would  remain  as  confidential 
proprietary  information  belonging  to 
that  manufacturer. 

Following  approval  of  the  NADA  or 
initial  supplemental  NADA 
dbmonstrating  that  a  new  animal  drug  is 
suitable  for  free-choice  administration  in 
a  particular  prodact  a  regulation  or  an 
amendment  to  an  existing  regulation  in 
Part  558  would  be  published  providing 
for  such  use  The  regulation  would  state 
that  free-choice  administration  of  the 
new  animal  drug  would  be  limited  to 
specific  uses  in  products  oovered  by 
approved  supplemental  NAOA's.  A 
statement  that  the  4rug  is  approved  far 
use  only  in  specific  free-choice  products 
wonld  be  pubdiahed  as  a  pcul  of  the 
regulation. 

A  medicated  feed  application 
submitted  for  a  fFefr<cboice  prodnct 
would  have  to  contain,  in  relevant  part, 
the  exact  formula  of  the  product  to  be 
manufactured.  It  would  be  approved  if 
ilj  the  formula  is  the  same  as  the  one  for 
which  acceptable  data  have  been 
submitted  in  a  -master  fife  by  Ihe 
medicated  feed  applicant  and  use  of  the 
new  animal  drug  in  the  formula  was 
approved  in  a  anppleinental  NADA  that 
references  the  master  file;  or  (2)  the 
medicated  feed  applicant  has  provided 
written  authority  to  reference  a  master 
file  that  has  acceptable  data  for  the 
formula  in  ^estion  and  use  of  the  new 
animal  dnig  in  the  formula  was 
approved  in  a  supplemental  NADA  that 
references  fl»  master  We. 

Compared  with  the  exiathig 
regulation,  the  proposal  would  provide 
greater  Dexibifity  to  medicated  block 
manufacturers.  Although  the  existing 
regulation  gives  the  new  animal  drug 
marrufacturer  the  option  of  submitting 
an  NADA  for  the  manufacture  of  a 
medicated  preraix  for  the  subsequent 
manufacture  of  a  medicated  block,  in  its 
Guidelines  for  the  Manufacture  and 
Control  of  Medicated  Blocks  issued 
January  1979.  FDA's  Center  for 
Veterinary  Medicine  interpreted 
S  510.455  as  requiring  the  publicafion  of 


the  exact  lorraula  of  the  finished 
medicated  block.  AFMA  and  AHl 
contend  that  manufacturers  of 
medicated  blocks  need  lo  protect  the 
confidentiality  of  their  4ata;  aitharwise, 
manafacturers  will  have  no  incentive  to 
develop  such  data.  Under  the  proposal, 
these  data  could  remain  as  proprietary 
information  of  the  finished  medicated 
feed  manufacturer. 

FDA  is  concerned  that  variations  in 
the  formula  of  free-<^oice  products  may 
have  an  effect  on  their  consumption  and 
thas  on  ihe  amount  of  drug  consumed.  If 
a  drug  product  has  been  shown  to  be 
safe  and  effective  for  free-choice 
administration  at  a  given  level  or  a 
range  of  levels  (usually  this  would  be 
accomplished  by  the  drug  sponsor), 
approval  for  use  in  a  free-choice  product 
having  a  different  formulation  could  be 
obtained  by  demonstrating  that  the  new 
formulation  is  consumed  at  a  rate  that  is 
consistent  with  the  original  approval 
and  that  the  drug  is  stable  in  the  new 
formulation.  This  approval  would  be 
accomplished,  as  described  above,  by 
filing  a  supplemental  NADA  providing 
for  the  free-choice  administration  of  the 
new  animal  drug  in  the  new  formulation. 

Section  510.455  now  covers  only 
medicated  blocks.  The  prqposai  would 
also  provide  for  other  methods  for  free- 
choice  administration,  such  as  mineral 
mixes  and  hquid  feed  tank  supplements 
("lick  tank"  supplements)  containing 
one  ar  aoaie  animal  drugs.  The 
manufacture  of  such  products  will 
become  subject  to  the  current  good 
manufacturing  practice  regulations  for 
medicated  feeds.  In  addition,  the  current 
regulation  includes  in  paragraph  (e) 
certain  transitional  provisions  including 
time  frames  for  the  submission  of 
information  and  data  which  have  since 
expired.  Therefore,  the  pro\Tflions  of  this 
paragraph  are  removed. 

The  petition  asked  FDA  to  revoke  its 
existing  Guidelines  for  the  Manufacture 
and  Control  of  Medicated  Blocks  and  to 
adopt  new  guidelines  suggested  in  the 
petition.  If  the  proposal  is  adoqjted  as  a 
final  rule.  FDA  will  at  that  time  consider 
adopting  revised  guidelines. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b)(12)  (proposed 
December  11. 1979:  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
inctividuatly  or  comtilaliveiy  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

In  accordance  with  Executive  Order 
12291.  the  economic  effects  of  this 
proposal  have  been  carefully  analyzed. 
and  it  has  been  determined  that  the 
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proposed  rule  is  not  a  major  rule  as 
defined  by  that  Order.  The  basis  for  this 
determination  is  that  the  proposal  would 
not  impose  any  additional  requirements 
for  approval  of  new  animal  drugs  for 
medicated  free-choice  feeds  containing 
new  animal  drugs.  It  would  only  provide 
for  a  new  optional  method  for 
submitting  and  referencing  data. 

FDA.  in  accordance  with  the 
Regulatory  Flexibility  Act.  has 
considered  the  effect  that  this  proposal 
would  have  on  small  entities  including 
small  businesses  and  has  determined 
that  the  effect  of  this  proposal  would  be 
to  reduce  regulatory  burdens  currently 
affecting  both  large  and  small 
businesses.  FDA  certifies  in  accordance 
with  section  605(b)  of  the  Regulatory 
Flexibility  Act  that  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  derive  from 
this  action. 

Paperwork  Reduction  Act  of  1980 

Section  510.455(e)  of  this  proposed 
rule  contains  collection  of  information 
requirements.  As  required  by  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980.  FDA  has  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  these  collection  of  information 
requirements.  Other  organizations  and 
individuals  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to 
FDA's  Dockets  Management  Branch 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Rm.  3208.  New  Executive  Office 
Bldg..  Washington.  DC  20503.  Attn: 
Bruce  Artim. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

PART  510— NEW  ANIMAL  DRUGS 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  512. 
701(a).  52  Stat.  1055,  82  Stat.  343-351  (21 
U.S.C.  360b.  371(a))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10).  it  is  proposed 
that  Part  510  be  amended  by  revising 
!  510.455.  to  read  as  follows: 

S  510.455    Maw  animal  drug  raquiramants 
regarding  f rea^hoice  administration  In 
faeos* 

(a)  For  the  purpose  of  this  section, 
free-choice  administration  of  animal 
drugs  in  feeds  involves  feeds  that  are 
placed  in  feeding  or  grazing  areas  and 
are  not  intended  to  be  consumed  fully  at 
a  single  feeding  or  to  constitute  the 


entire  diet  of  the  animal.  Such  methods 
of  administering  drugs  include 
medicated  blocks  (agglomerated  feed 
compressed  into  a  solid  mass  and 
cohesive  enough  ot  hold  its  form), 
mineral  mixes,  and  liquid  feed  tank 
supplements  ("lick  tank"  supplements) 
containing  one  or  more  animal  drugs. 
The  manufacture  of  medicated  free- 
choice  feeds  is  subject  to  the  current 
good  manufacturing  practice  regulations 
for  medicated  feeds. 

(b)  The  Food  and  Drug  Administration 
has  concluded  that  there  are  questions 
about  the  safety  and  effectiveness  of 
drugs  when  administered  free-choice  in 
feeds.  Therefore,  such  methods  of 
administration  cause  the  drugs  so 
administered  to  constitute  new  animal 
drugs,  for  which  approved  new  animal 
drug  applications  (NADA's)  are 
required.  (See  §  510.3(i).) 

(c)  An  NADA  or  supplemental  NADA 
for  products  for  free-choice  feeding 
submitted  for  approval  under  section 
512(b)  of  the  act  should  provide  for: 

(1)  The  manufacture  of  a  finished 
product  for  the  free-choice 
administration  of  a  new  animal  drug. 
Such  an  approval  will  not  provide  a 
basis  upon  which  an  application  can  be 
approved  under  section  512(m)  of  the 
act:  or 

(2)  The  manufacture  of  a  new  animal 
drug  premix  for  use  in  the  subsequent 
manufacture  of  a  free-choice  medicated 
animal  feed.  The  approved  NADA  will 
provide  a  basis  upon  which  an 
application  can  be  approved  under 
section  512(m)  of  the  act.  Data  for  a 
specific  free-choice  product  may,  if 
desired,  be  generated  and  submitted  to 
the  Food  and  Drug  Administration  by 
the  manufacturer  of  the  free-choice  feed 
in  the  form  of  a  master  file,  which  can 
be  referenced  in  the  NADA  or 
supplemental  NADA  submitted  by  the 
new  animal  drug  sponsor. 

(d)  Approval  of  the  NADA  or 
supplemental  NADA  submitted  under 
paragraph  (c)  of  this  section  will  be 
reflected  in  a  regulation  in  Part  558  of 
this  chapter  published  under  section 
512(i)  of  this  act.  The  regulation  will 
either  state  the  formulation  of  the 
approved  free-choice  product  or  specify 
the  specific  free-choice  administration 
products  in  which  the  drug  is  approved 
for  use.  If  the  approval  is  for  a  premix. 
the  regulation  in  Part  558  of  this  chapter 
will  indicate  that  each  use  of  the  premix 
in  a  free-choice  product  must  be  the 
subject  of  an  approved  supplemental 
NADA. 

(e)  An  application  under  512(m)  of  the 
act  to  provide  for  manufacture  of  a 
specific  free-choice  feed  from  an 
approved  premix  may  be  submitted  and 
will  be  approved  if.  in  addition  to  the 


information  required  by  the  medicated 
feed  application,  it  includes  a  reference 
to  the  exact  formula  of  the  product  to  be 
manufactured  as  follows: 

(1)  The  formula  is  the  same  as  the  one, 
published  in  the  new  animal  drug 
regulation;  or 

(2)  The  data  in  a  master  file  have  been 
referenced  in  an  NADA  or  supplemental 
NADA;  and 

(3)  Use  of  the  premix  in  the  specific 
formulation  has  been  approved  on  the 
basis  that: 

(i)  The  formula  is  the  same  as  the  one 
for  which  acceptable  data  have  been 
submitted  in  a  master  file  by  the 
medicated  feed  applicant;  or 

(ii)  The  medicated  feed  applicant  has 
provided  written  authority  to  reference 
a  master  file  that  has  acceptable  data 
for  the  formula  in  question. 

Interested  persons  may.  on  or  before 
January  18, 1985.  submit  to  the  Dockets 
Management  Branch  (address  above). 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  vdth  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  )uly  11. 1964. 
Mark  Novitch. 

Acting  Commissioner  of  Food  and  Drugs. 

(FR  Doc  84-30197  Filed  11-1»-M:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcen>ent 

30  CFR  Parts  816. 817  and  855 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Use  of  Exptostves;  General 
Requirements;  Certification  of  Blasters 
In  Federal  Program  States  and  on 
Indian  Lands 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 

ACTION:  Extension  of  Public  Comment 
Period,  Announcement  of  a  Public 
Meeting  and  Pubhc  Hearing, 
Cancellation  of  Public  Hearings. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  (DOI) 
announces  a  public  meeting  on 
November  26. 1984  in  Hearing  Room  C, 
House  Office  Building,  16th  &  Water 
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.  Oi|faipi«.  Waiimigtoa  at  3fl0 
fuiL,  ftnific  Standaid  Taae  IPST),  and  a 
public  JiBKinB  •■  JMoveaber  27,  t9M  ia 
Hearing  Room  C  Haaae  Office  fiuilding, 
Mtk«  Water  SiMete.  Oh«pia. 
Waahwgtrn  si  lftWa.n^  PST.«» 
receive  testimony  on  OSM's  i 
blaatof  oeitficaliea  program. 

Tfac  pnoeeckaga  at  bvtfi  the  public 
meeting  and  the  public  hearing  wiD  be 
tnaaorifaed  and  f^iaoed  ia  tbe 
niwiaailiiilin  reoawL  QSMalao 
extends  the  comment  period  oa  the 
paapetod  ntk  aatfl  Noveaober  tt,  IQM. 
OSM  «anaefe  pmiaatflly  anaoimaMi 
public  keanB^B  in  IVasbingtoQ,  Denver 
and  KnoxviUe. 

omft  lie  pufaiic  meeting  wiM  be  beld 
on  NoMBBiier  2t,  ISM  at  3«0pjgu, 
Padficfltaadarri  Tine  (P5T).  Tbe  public 
hearing  will  be  keid  on  November  27, 
ISM  at  HhtO  a.au  PST.  The  oomiueal 
period  oa  fte  proposed  rule  is  ertended 
to  5:08  p.m.  PST  m  November  28, 1184. 
AOOftESS:  "Written  Ckmnnents  must  be 
mailed  to: 

Administrative  Record  Room  (Blaster 

Certification),  Office  of  Surface 

^fining,  P.O.  Box  1420,  Mills. 

Wy  wnittg  62644 

or  hand-dcBvered  to: 
Office  ef  Surface  Mining.  Preden 

BuilAag.  935Pendan  Boulevard,  Mills, 

Wyoming  82244. 

FOH  FUftTHEII  INFOMMmOM  OONTACT: 

lames  Kress.  Office  of  Surface  Minii^, 
U.S.  Department  of  the  Interior.  1951 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20240;  Telephone:  (202)  343-5361 
(Commercial  or  FTS). 

September  11, 1984.  OSM  published  the 
proposed  rule  "Surface  Coal  Mining  and 
Reclamation  Operations;  Permanent 
■Regulatory  Program;  Use  of  Explosives; 
General  Requirements;  Certification  of 
Blasters  in  Federal  Pregraa  States  and 
on  Indian  Lands."  49  PR  35714.  This  rule 
proposes  to  revise  dO  CFR  Parts  81fi  and 
817  and  to  add  a  aew  rule  at  30  CiH  Part 
865.  The  piapasedaaile  is  needed  to 
ooapfy  adtfa  IB  CFR  8S0.12.  wfaicli 
requires  tbat  eadi  negulatory  authority 
promulgate  a  blaster  certification 
program  for  surface  coal  mining 
operationa. 

TTte  proposed  rule  included  several 
erroneous  dates  which  were  corrected  in 
a  notice  published  September  23, 1984 
(49  FR  37641).  The  corrected  notice 
establisiied  a  comment  period  dosing 
November  27. 1984,  and  announced 
public  hearings  in  Washington,  O.C., 
Denver,  and  Knoxville.  TTie  notice  also 
provided  that  OSM  would  hold  hearings 
in  nine  additional  States  upon  request, 
and  would  cancel  any  among  the 
Washington,  Denver  and  KnoxviRe 


I  ior  which  na  requests  to  testify 
were  received. 

094  saoerwed  DO  request  by  tbe 
stated  ^adhoe  to  test^  at  the 
Washingtan.  Denver,  or  Knoxvine 
heariafs.  TfaeiefoPB.  all  tJme  are 
cancelled. 

Hw  WasUagtea  isrigation  and 
Develofinnnt'Caa^nny  (WHXX)) 
requested  both  a  pidAic  bearing  and  a 
public  meeting  in  Washington.  OSM  will 
hold  the  public  meeting  at  3:00  p.m., 
PST,  oa  Mo««nba-  28, 1884,  m  Hearing 
Room  C,  Hause  Office  Building.  16th  & 
Water  Stowrts.  Oly«npia,  Washington. 
OSM  wHl  bald  Ae  pablic  heanng  at  the 
same  location  begining  at  lOma.m., 
PST,  on  Newember  27, 1984.  The 
praceedinga  at  bo<h  the  public  meeting 
and  the  public  bearing  will  be 
transcribed  and  placed  in  ^ 
administrative  seooH  far  this 
rulemoldng. 

OSM  received  no  reqoests  to  hold 
public  bearings  in  the  other  eight  States; 
thus,  none  wiQ  be  held. 

In  order  for  all  persons  to  have  Sie 
opportunity  to  snbmit  comments,  and  to 
enable  OSM  to  give  public  notice  of  the 
Olympia  hearing  required  under  30  CFR 
7S6.12(b),  OSM  is  extending  fte 
comment  period  on  the  proposed  rule 
until  5:00  p.m..  PST.  on  November  2a 
W84. 

Dated:  November  13. 19M. 
CariCCiaM. 

Acting  Aaaistant  Director,  Pntgraai 
Operations  and  Inspection. 


OEPAimiENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD5-84-8S] 

DraarbrtdgaOpafatian  Regulirtlons: 
Northaast  Aiwar.  Casttt  Hayna,  NC 

AOeNCr:  Coast  Cuard.  DOT. 
ACTION:  Proposed  rule. 


At  the  request  of  the 
Seaboard  System  Railroad,  the  Coast 
Guard  is  considering  amending  the 
regulations  that  govern  the  operation  of 
the  drawbridge  across  the  Northeast 
River,  mile  27.0  at  Castle  Hayne,  North 
Carolina.  The  request  is  for  4  hours 
advance  notice  for  draw  openings  at  all 
times.  This  proposal  is  being  made 
because  of  a  significant  decrease  in 
draw  openings  over  the  past  two  years. 
The  closing  of  a  cement  plant  upstream 
cf  the  bridge  is  the  primary  factor  in  the 
lack  of  demand  for  draw  openings.  In 


1982  the  bridge  epened  186  times,  in 
1968  88  fimes,  and  ft  opened  only  10    . 
times  between  ]einiary  and  August  of 
1984.  Approval  of  this  request  would 
allow  4ie  railroad  to  remove  its  bridge 
lender  from  the  ^^urrent  46  hour  weekly 
attendance  and  probably  still  provide 
for  the  reasonable  needs  of  navigation. 

DATE:  Comnwnts  must  be  received  by 
December  19, 1984. 

AMMWas:  Comments,  if  any,  wiU  be 
availahle  for  review  from  8  AJd.  to  430 
P.M.  Monday  through  Friday  at  Room 
808,  Fifth  Coast  Guard  District  -431 
CiHwfwd  Street.  Pertammtfa  Virginia, 
23705-50Qa 


Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  siJbmitting 
comments  should  include  their  name 
and  address,  identify  this  proposed  rule 
by  Docket  Number  or  bridge,  and  give 
reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal.     • 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
rule  may  be  changed  in  Tight  af 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  wiD  be  considered 
before  final  action  is  taken  on  this 
proposal  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
are  received  and  it  is  determined  that  an 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

Drafting  Information:  The  drafter  of 
this  notice  is  W.J.  Creed,  Project  Officer. 

Discussion  of  Proposed  Ru/e:  The 
railroad  made  the  request  to  open  the 
bridge  on  4  hours  advance  notice 
because  of  a  significant  decrease  in 
water  traffic  over  the  past  two  years. 
The  main  reason  for  the  decrease  in 
water  traffic  is  closing  or  a  cement  plant 
that  was  located  upstream  of  ttie  bridge. 
This  cement  plant  has  been  permanently 
closed  and  the  cement  producing 
machinery  has  been  dismantled  and 
sent  to  an  inland  site.  Therefore,  the 
prospect  for  this  cement  plant  reopening 
is  nil.  This  fact,  together  with  the  fact 
that  the  bridge  has  opened  only  10  times 
over  the  first  eight  months  of  1984  gives 
rise  toward  a  conclusion  "that  the  needs 
of  navigation  can  be  reasonably  met  by 
opening  the  bridge  on  4  hours  advance 
notice. 

Economic  Assessment  and 
Certification:  This  proposed  regulation 
has  been  reviewed  under  the  provisions 
of  Executive  Order  12291  and  has  been 
determined  not  to  be  a  major  rule.  In 
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addition,  the  proposed  regulation  is 
considered  to  be  nonsignificant  in 
accordance  with  quidelines  set  forth  in 
the  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  S-22- 
80).  An  economic  evaluation  of  the 
proposal  has  not  been  conducted 
because  the  expected  economic  impact 
is  so  minimal  as  to  not  warrant  the 
evaluation.  In  accordance  with  section 
605  (b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  it  is  also  certified  that 
this  rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  S8  CFR  Part  117 

Bridges. 

PART  117— (AMENDED] 

Proposed  Regulation:  In  consideration 
of  the  foregoing,  the  Coast  Guard 
proposes  to  revise  §  117.829  of  Title  33. 
Code  of  Federal  Regulations  to  read  as 
follows: 

9117.828    Nortitsast  Rtvar. 

The  draw  of  the  Seaboard  System 
Railroad  bridge  across  the  Northeast 
River,  mile  27.0,  at  Castle  Hayne,  North 
Carolina  shall  open  signal  if  at  least  4 
hours  notice  is  given. 

(33  U.S.C  499;  49  U.S.C.  1655(g)(2);  49  CFR 
1.46  (c)(5);  33  CFR  1.05-l(g)(3)) 

Dated:  October  30, 1984. 
)am«s  C  Irwin.  * 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

|FR  Doc  B4-30271  Filed  11-16-S4:  S.'4S  am] 
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33  CFR  Parta  126  and  160 
(CGD  84-039) 

Radioactiva  Materials 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposal  solicits  public 
comment  on  a  change  to  regulations 
defining  the  terms  "cargo  of  particular 
hazard"  and  "certain  dangerous  cargo". 
This  action  is  necessary  because  the 
term  "large  quantity"  radioactive 
shipment  used  in  these  definitions  was 
deleted  in  a  recent  change  to  49  CFR 
Parts  171  through  17a  The  intended 
effect  of  the  proposed  regulations  is  to 
substitute  the  new  term  "highway  route 
controlled  quantity"  for  the  obsolete 
term  "large  quantity". 

DATE:  Comments  must  be  submitted  on 
or  before  January  3. 1985. 
AOORESSCS:  Comments  should  be 
mailed  to  Commandant  (G-CMC)  (CGD 


84-039),  U.S.  Coast  Guard,  Washington, 
D.C.  20593.  The  comments  may  be 
delivered  to  and  will  be  available  for 
inspection  or  copying  at  the  Marine 
Safety  Council  (G-CMC),  Room  2110. 
Coast  Guard  Headquarters  Building, 
2100  2nd  St.  SW..  Washington,  D.C. 
Normal  working  hours  are  between  7:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  holidays.  Copies  of  the 
environmental  assessment  may  also  be 
inspected  or  copied  at  that  address  or 
obtained  by  a  written  request  to  the 
same  address.  To  expedite  processing,  it 
is  asked  that  requests  for  the 
environmental  assessment  not  be 
included  in  the  comments  submitted. 
FOR  FURTHER  mPORMATION  CONTACT 
Lieutenant  Michael  V.  Franchini,  Protect 
Manager,  Office  of  Marine  Environment 
and  Systems,  telephone  202-426-1450. 
Normal  working  hours  are  between  7:00 
a.m.  and  3:30  p.m.  Monday  through 
Friday,  except  holidays 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
84-039)  and  the  specific  proposals  of 
this  notice  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  If  acknowledgement  is 
desired,  a  self-addressed,  stamped  post 
card  should  be  enclosed.  All  comments 
received  before  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposed  rulemaking  are 
Lieutenant  Ellis  H.  Davison,  U,  Project 
Manager,  of  the  Office  of  Marine 
Environment  and  Systems,  and  Mr. 
Michael  N.  Mervin,  Project  Counsel,  of 
the  Office  of  Chief  Counsel 

Background 

On  March  10, 1983  the  Research  and 
Special  Programs  Administration 
(RSPA)  of  the  Department  of 
Transportation  published  a  final  rule  in 
the  Federal  Register  (48  FR  101216) 
making  a  number  of  changes  in  the 
regulations  governing  shipment  of 
radioactive  materials.  These  changes 
were  intended  to  maintain  consistency 
between  U.S.  regulations  and  those  of 
the  International  Atomic  Energy 
Agency.  Regulations  contained  in  49 
CFR  Parts  173  and  176  apply  to  marine- 
mode  transportation  of  hazardous 
materials,  and  are  cross-referenced  in 
the  Coast  Guard's  definitions  of  "cargo 


of  particular  hazard"  (33  CFR  126.10) 
and  "certain  dangerous  cargo"  (33  CFR 
160.203). 

Two  changes  in  49  CFR  Part  173  affect 
33  CFR  126.10(cl  and  33  CFR  160.203. 
The  "Fissile  Class  HI"  package 
classification  now  appears  in  49  CFR 
173.455(a)(3),  rather  than  49  CFR 
173.389(a)(3).  In  addition  to  renumbering 
the  section,  there  are  minor  editorial 
changes. 

The  other  change,  from  the  term 
"large  quantity"  to  "highway  route 
controlled  quantity",  is  a  change  in 
substance  as  well  as  terminology.  Under 
the  previous  regulatory  scheme  the 
"large  quantity"  classification  entailed 
additional  packaging  and  handling 
requirements  for  radioactive  materials. 
Tbe  use  of  operational  controls  has 
essentially  been  abandoned  in  the  U.S. 
as  well  as  world-wide.  The  package 
itself  must  be  capable  of  maintaining  its 
integrity  without  human  intervention. 
The  only  remaining  use  for  the  term 
"large  quantity"  involved  rules 
governing  highway  routing.  For  these 
reasons  the  term  was  changed  to 
"highway  route  controlled".  In  addition, 
the  technical  classification  system  for 
radionuclides  used  previously  for  "large 
quantity",  the  "transport  group"  system, 
was  changed  to  the  "Ai/A«"  system  for 
the  new  "highway  route  controlled 
quantity".  The  Ai/Aj  criteria  were 
selected  to  duplicate  the  previous 
criteria  as  closely  as  practicable  while 
establishing  a  more  uniform  level  of 
safety. 

The  Coast  Guard  proposes  retaining 
highway  route  controlled  quantities  of 
radioactive  materials  as  cargoes  of 
particular  hazard  and  certain  dangerous 
cargoes.  Ports  are  frequently  near  major 
population  centers  and  the  restrictions 
applied  to  cargoes  of  particular  hazard 
and  certain  dangerous  cargoes  provide  a 
margin  of  safety  similar  to  RSPA 
highway  route  restrictions. 

Regulatory  Evaluation 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  and 
nonsignificant  under  the  DOT  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  has  been  found  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  RSPA  expects  (48  FR 
10221)  that  some  "special  form 
radioactive  materials"  (Defined  in  49 
CFR  173.403(z)),  previously  large 
quantity  radioactive  materials,  will  not 
be  highway  route  controlled  quantity 
radioactive  materials.  These  materials 
therefore  would  not  be  cargoes  of 
particular  hazard  and  certain  dangerous 
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cargoes  under  the  proposed  nile.  RSPA 
further  expects  that^ome  normal  form 
alpha-emitting  nuclides  that  were  not 
previously  large  quantity  radioactive 
materials  will  be  highway  ro«te 
controlled  quantity  radioactive 
materials.  These  materials  would 
become  cargoes  of  particular  hazard  and 
certain  dangerous  cargoes  under  the 
proposed  rule.  The  Coast  Guard  expects 
that  the  net  result  of  these 
countervailing  effects  would  be  either  a 
small  net  cost  reduction  or  a  small  net 
cost  increase  under  the  proposed  rules, 
and,  in  any  case,  a  minimal  economic 
impact. 

Regulatory  Flexibility  Act  Certification 

The  agency  certifies  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  noted  above,  the  changes 
would  be  countervailing  and  the  net 
economic  impact  of  the  proposed 
regulations  on  waterfiront  facilities,  both 
"large"  and  "smaU",  would  be  minimal. 

Environmental  Assessment 

Because  of  the  small  volume  of 
radioactive  materials  shipped  and  the 
rarity  of  incidents  involving  radioactive 
material,  the  proposed  change  would 
have  little  or  no  effect  on  the 
environment.  According  to  the  U.S. 
Army  Corps  of  Engineers  report, 
Waterbome  Commerce  of  the  United 
States,  radioactive  materials  accounted 
for  531,600  of  the  20,111,500,000  short 
tons,  or  .003%.  of  cargo  shipped  by  water 
in  the  U.S.  between  1971  and  1981.  They 
accounted  for  .06%  of  the  851,585,415 
tons  of  chemicals  over  this  period.  For 
the  same  period,  RSPA's  Hazardous 
Materials  Incident  Reporting  System 
(HMIRS]  shows  two  incidents  involving 
radioactive  materials  out  of  the  257 
involving  waterbome  transportation  of 
hazardous  materials,  of  which  one 
occurred  in  the  United  States. 

These  incidents  involved  a  total  of  3 
pounds  of  radioactive  materials,  or 
.00006%  of  the  approximately  4,890.000 
pounds  of  hazardous  materials  involved 
in  incidents  reported  in  the  HMIRS  over 
that  period.  Although  there  is  not 
enough  data  for  any  kind  of  statistical 
signiflcance.  the  proportion  of 
radioactive  materials  spilled.  1,000  times 
less  than  the  proportion  of  radioactive 
materials  shipped,  appears  to  indicate 
that  the  previous  regulatory  system 
functioned  well.  The  proposed  action 
would  be  an  improvement  to  this 
system. 

An  envih)nmental  assessment  and  a 
Finding  of  No  Significant  Impact  have 
been  prepared  and  are  available  as 
detailed  under  AOoncsSES  above. 


List  of  Subjects 

33  CFR  Part  126 

Hazardous  materials  transportation, 
Harbors,  Cargo  vessels.  Marine  safety. 

33  CFR  Part  160 

Hazardous  materials  transportation, 
Harbors,  Cargo  vessels.  Marine  safety. 
Navigation  (water). 

PART  126-(AMENOED] 

In  consideration  of  the  preceding,  it  is 
proposed  to  amend  Chapter  I,  Title  33  of 
the  Code  of  Federal  Regulations  as 
follows: 

1.  By  revising  9  126.10(c)  of 
Subchapter  L  to  read  as  follows: 

9  126.10    Cargo  of  particular  hazard. 

***** 

(c)  Highway  route  controlled  quantity 
radioactive  material,  as  defined  in  49 
CFR  173.403(1).  or  FissUe  Class  ffl 
shipments  of  fissile  radioactive  material, 
as  defined  in  49  CFR  173.455(a)(3). 


PART  160-{AMENDE0] 

2.  By  revising  9  160.203(c)  of 
Subchapter  P  to  read  as  follows: 

9160.203    DefinitkMis. 


(c)  Highway  route  controlled  quantity 
radioactive  material,  as  defined  in  49 
CFR  173.403(1).  or  Fissile  Class  HI 
shipments  of  fissile  radioactive  material, 
as  defined  in  49  CFR  173.455(a)(3). 

(33  U.S.C.  1225, 1231;  49  CFR  1.48(n)(4)) 

Dated:  November  13, 1984. 
).W.  KinM. 

Commodore,  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Environment  and  Systems. 

(FR  Doc  84-30273  Filed  11-lA-M:  B:45  «m] 
BlUJNa  COOC  4«10-14-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  712 
[Of»TS-e20040;  TSH-FBL  2584-2] 

Chemical  Information  Rules; 
Additional  Automatic  Reporting 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnoM:  Proposed  rule. 

summary:  EPA  is  proposing  to  amend 
the  Toxic  Substances  Control  Act 
section  8(a)  Preliminary  Assessment 
Information  rule.  The  rule  currently 
provides  that  all  chemicals  and  mixtures 
designated  by  the  Interagency  Testing 


Committee  (ITC)  for  testing 
consideration  by  the  EPA  within  12 
months  will  be  made  subject  to 
reporting  by  their  manufacturers  under 
the  rule  without  separate  proposal  and 
comment.  Chemicals  are  added  to  the 
rule  by  the  Agency  at  the  same  time  the 
ITC  report  is  published.  The  amendment 
being  proposed  today  would  extend  this 
automatic  reporting  provision  to  include 
those  chemicals  recommended  by  the 
ITC  but  not  designated  for  action  by  the 
Agency  within  12  months. 

DATE:  Comments  on  this  proposal  must 
be  submitted  on  or  before  January  18, 
1985. 

ADDRESS:  Written  comments  must  bear 
the  document  control  number  OPTS- 
820040.  Submit  an  original  plus  two 
copies  to:  TSCA  Public  Information 
Office  (TS-793),  Office  of  Pesticides  and 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-108.  401  M  St.. 
SW..  Washington,  D.C.  20460 

All  written  comments  filed  under  this 
notice  will  be  available  for  public 
inspection  in  Rm.  E-107  at  the  address 
given  above  from  8:00  a.m.  to  4:00  p.m. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St.. 
SW..  Washington.  D.C.  20460.  Toll  free: 
(800-424-9065),  In  Washington.  D.C: 
(554-1404).  Outside  the  USA:  (Operator- 
202-554-1404). 

SUPPLEMENTARY  INFORMATION 

J.  Introduction 

The  Preliminary  Assessment 
Information  rule,  issued  by  EPA  and 
published  in  the  Federal  Register  of  June 
22. 1982  (47  FR  26992).  requires  chemical 
manufacturers  to  complete  EPA  Form 
No.  7710-35  on  selected  chemicals  and 
to  submit  the  reports  to  the  Agency.  The 
rule  is  contained  in  40  CFT^  Part  712. 
Form  No.  7710-35  requires  that 
manufacturers  report  general 
production,  use  and  exposure 
information  on  chemicals  listed  in  40 
CFR  712.30.  On  May  11. 1983  (48  FR 
21294),  the  Agency  amended  this  rule  to 
provide  for  the  addition  to  the  rule's 
reporting  requirements,  without 
additional  proposal  and  comment,  of 
those  chemical  substances  and  mixtures 
designated  for  12-month  Agency 
response  by  the  Interagency  Testing 
Committee.  Upon  receipt  of  each  ITC 
report,  the  Agency  will  issue  a 
regulation  adding  the  chemicals  to  40 
CFR  712.30  and  requiring  the  submission 
of  EPA  Form  No.  7710-35  on  the 
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designated  substances.  Manufacturers 
must  report  within  90  days  of  the 
publication  of  each  regulation. 

The  Agency  is  proposing  today  that 
chemicals  recommended  by  the  ITC  but 
not  designated  for  IZ-month  response 
also  be  made  sobject  to  the  Preliminary 
Assessment  Infonnation  rule  without 
individual  proposal  and  comment. 

At  this  time,  the  Agency  is  also 
proposing  similar  automatic  reporting 
requirements  for  non-designated  ITC 
recommendations  under  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  rvle.  Under  that  rule,  persons 
are  required  to  submit  unpublished 
health  and  safety  studies  on  chemical 
substances  and  designated  mixtures 
which  are  listed  in  40  CFR  716.17. 

II.  Need  for  Automatic  Reporting 

Within  one  year  after  the  ITC 
designates  a  chemical  substance  or 
mixture  for  testing,  EPA  must  initiate 
rulemaking  to  require  testing  under 
section  4  of  TSCA  or  publish  its  reasons 
for  not  initiating  rulemaking.  The 
Agency  needs  preliminary  assessment 
information  to  supplement  available 
data  for  evaluating  the  need  and  basis 
for  requiring  additional  testing.  Further, 
this  information  is  needed  by  the 
Agency  in  evaluating  existing  or  future 
test  data  on  the  chemical  by  providing  a 
preliminary  basis  for  evaluating  the 
likelihood  that  human  or  environmental 
exposures  may  achieve  levels  found  to 
cause  adverse  effects  in  tests. 

The  Agency  needs  the  preliminary 
assessment  information  quickly  for 
designated  chemicals  in  order  to  meet 
the  statutorily  mandated  12-month 
decision  point.  For  this  reason,  the 
Agency  issued  the  amendment,  which 
was  published  in  the  Federal  Register  of 
May  11, 1983  (48  FR  21294),  providing  for 
addition  to  the  rule  without  individual 
proposal  and  comment  all  chemicals 
designated  by  the  ITC  for  12-month 
response  by  the  Agency. 

During  the  later  stages  of  development 
of  that  amendment,  the  ITC  in  its 
Eleventh  Report  added  to  its  priority  list 
six  substances  but  did  not  designate 
them  for  EPA  response  within  one  year. 
This  was  the  first  time  the  ITC  had 
recommended  substances  without 
designating  them  for  a  12-month 
response  period.  The  previously 
proposed  amendment  for  aiitomatic 
reporting  on  designated  substances  did 
discuss  the  possibility  of  automatic 
reporting  for  substances  recommended 
but  not  designated  for  12-month 
response.  The  Ageiicy  is  now  proposing 
.'or  comment  the  automatic  addition  to 
the  rule  of  recommended  (non- 
designated)  substances. 


The  Agency  believes  that  automatic 
addition  of  ITC  chemical  substances 
and  mixtures  that  are  recommended  but 
not  designated  by  the  ITC  to  the 
Preliminary  Assessment  faifbrmation 
rule  will  benefit  both  industry  and  O'A 
and  will  provide  valuable  information  to 
the  Agency  in  a  timely  manner. 

III.  Rationale  for  Automatic  Reporting 

A.  Efficiency 

In  the  past,  the  ITC  has  issued  their 
reports  coataioiog  designated 
substances  on  a  regular  and  predictable 
time  schedule  which  allows  companies 
to  plan  their  reporting  activities  for 
certain  times  of  the  year.  Similarly,  EPA 
can  plan  resource  allocations  for  the 
processing  and  analysis  of  these  reports 
when  they  are  received. 

Although  non-designated  chemicals 
may  be  included  in  future  ITC  reports 
along  with  designated  chemicals, 
reporting  by  companies  to  the  Agency 
may  not  occur  at  the  same  time,  if  EPA 
decides  to  propose  reporting 
requirements  for  these  substances, 
receive  comment,  and  then  promulgate  a 
separate  rule  amendment.  That  is,  at  the 
time  the  ITC  issues  a  report  the  Agency 
will  simultaneously  add  the  designated 
chemicals  to  the  final  8(a)  rule,  but  only 
propose  the  non-designated  chemicals 
for  reporting.  Thus,  for  one  ITC  report 
which  contains  both  designated  and 
non-designated  chemicals;  industry 
would  be  reporting  at  two  different 
times;  coincident  with  the  ITC  report 
publication  for  the  designated  chemicals 
and  later  for  the  non-designated 
chemicals.  Since  the  Preliminary 
Assessment  Information  rule  asks  for 
the  most  current  data  when  reporting,  if 
a  manufacturer  decided  to  collect  data 
for  both  the  designated  and  non- 
designated  chemicals  at  the  same  time, 
there  is  a  possibility  that  the  non- 
designated  information  could  be 
outdated  by  the  time  reporting  was 
required  for  those  chemicals.  Assuming 
that  the  ITC  continues  to  recommend 
designated  and  non-designated 
chemicals  twice  a  year,  industry  would 
have  to  plan  for  four  data  collection  and 
reporting  periods  per  year. 

Reporting  on  designated  and  non- 
designated  chemicals  at  the  same  time 
may  save  companies  some  start-up 
costs.  Fixed  costs  are  estimated  to 
account  for  approximately  half  of  the 
reporting  cost  for  companies  submitting 
Preliminary  Assessment  Information 
Reports  (EPA  Form  No.  7710-35).  (See 
preamble  to  the  Preliminary  Assessment 
Information  rule,  47  FR  26992).  One  part 
of  these  fixed  costs  is  associated  with 
the  time  a  company  must  allot  for 
determining  whether  it  produces  a  listed 


chemical  and  at  which  site.  Some  large 
companies  which  produce  many 
products  have  indicated  to  the  Agency 
that  this  search  for  production  records 
accounted  for  a  large  part  of  their  costs 
m  reporting.  Those  companies,  and 
others  like  them,  will  save  money  by 
collecting  and  reporting  infonnation  to 
the  Agency  on  both  designated  and  non- 
designated  chemcials  at  the  same  time. 

Another  part  of  this  fixed  cost  is  the 
time  and  effort  needed  for  companies  to 
familiarize  those  personnel  who  will 
complete  the  form  with  the  requirements 
of  the  rule.  If  companies  must  report  at 
different  times  for  designated  and  non- 
designated  chemicals,  they  may  be 
unable  to  assign  the  same  person  to 
reporting  activities  for  each  amendment. 
Thus,  the  cost  for  instructing  a  new 
person  may  be  incurred  for  companies 
which  must  report  twice,  rather  than 
once,  for  a  given  ITC  report. 

The  requirement  for  automatic 
reporting  aa  both  designated  and  non- 
designated  ITC  substances  will  also  be 
a  more  efficient  use  of  Agency 
resources.  With  automatic  reporting  on 
non-designated  substances,  the  Agency 
will  also  be  relieved  of  the  additional 
cost  associated  with  four  additional 
rulemakings  per  year  (two  for  proposals 
and  two  for  final  amendments  adding 
these  chemicals  to  the  Preliminary 
Assessnnent  Information  rule).  TTie 
savings  to  the  Agency  is  estimated  to  be 
about  $40,000. 

■flie  Agency  requests  conmient  on 
whether  the  relative  burden  of  reporting 
on  non-designated  substances  added 
automatically  is  less  than  reporting  for 
these  chemicals  added  through  notice 
and  comment. 

B.  Concurnent  Analysis 

In  some  cases,  the  Agency  wrill  be 
considering  designated  and  non- 
designated  members  of  a  category 
concurrently.  When  the  Agency  is 
evaluating  data  on  these  related 
substances  it  will  need  information  on 
all  of  the  substances,  whether  or  not 
they  have  been  designated  by  the  ITC. 
The  Agency  believes  that  it  would  be 
inefficient  to  have  separate  testing 
nfegotiations  or  rulemakings  on  different 
chemically-related  substances  that  in  all 
likelihood  pose  similar  testing  issues. 
Therefore,  to  make  the  best  use  of  its 
resources,  EPA  prefers  to  consider 
designated  and  non-designated 
substances  together. 

The  rrCs  Tenth  and  Eleventh  Reports 
(47  FR  22585  and  47  FR  54626)  have 
already  produced  a  situation  of  separate 
r^orting  on  both  non-designated  and 
designated  substances  from  the  same 
category.  In  its  Tenth  Report,  the  ITC 
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designated  1.2,4-triinethylbenzene.  while 
in  its  Eleventh  Report  the  ITC 
recommended  but  did  not  designate 
mixed  trimethylbenzenes.  1.2.3- 
trimethylbenzene,  and  1,3,5- 
trimethylbenzene.  Of*  the  three  domestic 
manufacturers  of  these  substances  (as 
determined  from  the  TSCA  Inventory), 
one  manufacturer  produced  three  of  the 
substances  (one  designated  and  two 
non-designated),  the  second  company 
manufactured  two  of  the  substances 
(one  designated  and  one  non- 
designated),  and  the  remaining 
manufacturer  produced  only  the 
designated  member.  Thus,  for  the  first 
two  companies,  reporting  at  different 
times  of  the  year  would  eliminate  the 
e^iciencies  of  reporting  on  the 
designated  and  non-designated 
substances  at  the  same  time. 

C.  Opportunity  for  Withdrawing 
Chemicals 

Although  this  proposed  regulation 
does  not  provide  for  notice  and 
comment  on  the  addition  of  ITC- 
recommended  chemicals  to  the  rule,  the 
proposal  will  amend  the  rule  to  allow 
persons  to  submit  requests  for  the 
removal  of  specific  chemicals.  Firms 
choosing  to  submit  a  request  for  the 
removal  of  a  chemical  added  through 
the  automatic  mechanism  should 
promptly  submit  to  the  Agency  its 
reasons  for  that  removal.  The  chemical 
may  then  be  withdrawn  from  the  rule  at 
the  Agency's  discretion,  for  good  cause. 
The  Agency  will  issue  a  rule  amendment 
for  publication  in  the  Federal  Regbter 
when  withdrawing  a  chemical  from  the 
rule.  This  amendment  will  remove  the 
chemical  from  the  reporting 
requirements  of  40  CFR  712.30  and 
provide  the  reasons  for  that  removal.  A 
similar  provision  is  being  proposed 
today  for  addition  to  the  section  8(d) 
rule. 

Further.  EPAs  experience  with  both 
the  section  8(a)  and  8(d)  rules  has 
shown  that  despite  adding  many 
chemcials  to  the  rules  in  the  past, 
(section  8(a)  47  PR  27013,  section  8(d)  47 
FR  38780)  very  few  of  the  comments 
received  by  the  Agency  directly 
questioned  the  appropriateness  of  a 
particular  substance  being  subject  to  the 
rule.  Not  one  of  these  comments 
subsequently  led  to  the  exclusion  of  an 
ITC  chemical  from  the  rule. 

Finally,  because  of  the  ITC's  chemical 
selection  process,  there  is  littie 
likelihood  that  a  substance  will  be 
recommended  for  testing  that  is  no 
longer  manufactured  or  imported,  or  has 
not  been  for  many  years,  or  is 
manufactured  solely  for  use  as  a 
pesticide,  food,  or  drug.  Thus,  the 
necessity  of  removing  chemicals  from 


the  rule  for  any  of  the  above  reasons 
will  be  extremely  remote. 

In  conclusion.  EPA  believes  that 
amending  the  Preliminary  Assessment 
Information  rule  to  provide  for 
automatic  reporting  on  chemicals 
recommended  but  not  designated  by  the 
ITC: 

(1)  Is  necessary  and  will  lead  to  an 
improved  system  of  gathering 
information  needed  to  evaluate  such 
recommendations  and  the  risks  posed 
by  those  chemicals. 

(2)  Will  reduce  reporting  costs  for 
industry  and  processing  costs  for  the 
Agency. 

(3)  Will  still  permit  subject  companies 
the  opportunity  to  convince  the  Agency 
that  reporting  on  particular  chemicals 
may  not  be  necessary. 

rV.  Chemical  Limit 

The  Office  of  Management  and  Budget 
(OMB)  during  its  review  of  this  rule 
under  Executive  Order  12291  and  the 
Paperwork  Reduction  Act  suggested  that 
the  Agency  put  a  numerical  limit  on  the 
number  of  recommended  chemicals, 
categories  of  chemicals  and  designated 
mixtures  that  would  be  subject  to 
automatic  reporting  under  sections  8(a) 
and  8(d)  in  any  one  year.  EPA  agreed  to 
consider  such  a  numerical  limit  since 
EPA's  current  capacity  for  evaluating 
candidates  for  the  initiation  of  test  rules 
is  limited.  If  that  limit  is  exceeded,  the 
Agency  will  be  unable  to  proceed  with 
its  evaluation  of  testing  candidates  in  a 
timely  manner.  Further,  with  such  a 
backlog  information  collected  by  EPA 
under  sections  8(a)  and  8(d)  on  those 
additional  chemicals  may  go  unused. 
This  would  result  in  an  unnecessary 
reporting  burden  for  the  public  and 
would  be  "of  no  practical  utility"  to  the 
Agency,  thus  violating  the  Paperwork 
Reduction  Act's  standards  for 
information  collection; 

Section  4(e)(1)(A)  of  TSCA  permits  the 
ITC  to  designate  for  EPA's  response  no 
more  than  50  chemicals,  designated 
mixtures  and  categories  of  chemicals 
per  year.  This  limit  was  set  by  Congress 
in  recognition  of  the  excessive  burden 
that  adding  too  many  chemicals  would 
place  on  both  EPA  and  the  public.  It 
thus  is  reasonable  to  conclude  that  EPA 
cannot  practically  and  effectively  use 
section  8(a)  and  8(b)  reported 
information  on  more  than  50  chemicals 
per  year.  It  is  therefore  proposed  that  a 
limit  of  50  sh'ould  apply  to  automatic 
reporting  of  all  chemicals,  designated 
mixtures  and  categories  of  chemicals, 
whether  designated  or  merely 
recommended  for  testing  by  the  ITC. 
This  limit  could  be  exceeded  if 
necessary  to  obtain  reporting  on 
designated  chemicals,  but  no  automatic 


reporting  would  be  required  on 
recommended  chemicals  unless  the  total 
was  less  than  50  in  any  year. 

In  the  event  that  the  ITC  designates 
and  recommends  a  total  of  more  than  50 
chemicals,  designated  mixtures  and 
categories  of  chemicals  in  a  year.  EPA 
could  still  require  reporting  on  all  of 
them.  All  of  the  designated  chemicals 
(uuld  t)e  listed  for  automatic  repurtiiig. 
The  Agency  could  require  automatic 
reporting  on  the  recommended 
chemicals  until  the  overall  limit  of  50 
was  reached;  it  could  require  reporting 
on  the  remainder  by  rulemaking  if  it 
believes  it  can  effectively  and  promptly 
evaluate  the  reported  data. 

EPA  has  included  language  in  §  712.1 
of  the  proposed  rule  limiting  the  number 
of  chemicals  subject  to  automatic 
reporting.  The  Agency  requests 
comment  on  whether  such  a  limit  should 
apply,  what  level  it  should  be  at.  and 
how  it  should  apply  to  designated  and 
recommended  chemicals. 

V.  Who  Must  Report 

Persons  subject  to  the  Preliminary 
Assessment  Information  rule  as 
specified  in  40  CFR  712.20  and  712.25. 
Additional  descriptions  were  published 
in  the  Federal  Register  of  June  22, 1982. 
(47  FR  26992).  .    . 

Generally,  a  manufacturer  (or  an 
importer)  must  submit  a  Preliminary 
Assessment  Information  Manufacturer's 
report  (EPA  Form  No.  7710-35)  for  each 
subject  chemical  he  manufactures.  If  he 
manufactures  a  chemical  at  more  than 
one  site,  he  would  submit  a  form  for 
each  site. 

A  manufacturer  is  exempt  from 
reporting  if  he  qualifies  as  a  small 
business  by  meeting  the  following  two 
criteria  during  the  reporting  period:  total 
annual  parent  company  sales  below  $40 
million,  and  total  production  of  the 
listed  chemical  at  the  site  below  45.000 
kilograms.  Also,  companies  with  total 
annual  sales  below  $4  million  are 
exempt  from  reporting  regardless  of  how 
much  of  the  chemical  is  manufactured. 
EPA  has  separately  proposed  a  generic 
definition  of  small  manufacturers  for 
TSCA  section  8(a)  rules  published  in  the 
Federal  Register  of  June  23, 1982  (47  FR 
27206).  If  the  final  generic  small 
manufacturers  definition  is  issued 
before  this  rule  is  final,  EPA  plans  to 
apply  the  generic  definition  to  reporting 
under  this  rule.  The  Agency  will 
periodically  change  the  dollar  values  in 
this  generic  standard,  if  necessary,  to 
reflect  inflation. 

VI.  Release  of  Aggregate  Data 

For  this  amendment,  the  Agency  will 
follow  the  procedures  for  release  of 
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aggregate  data  and  exemption  requests 
from  release  of  aggregate  statistics 
described  in  the  Rule  Related  Notice 
published  in  the  Federal  Register  of  June 
13, 1983  (48  FR  27041).  As  described  in 
that  notice,  the  Agency  must  receive  a 
request  for  an  exemption  from  release  of 
aggregate  data  no  later  than  the  end  of 
the  reporting  period. 

VII.  Economic  Impact 

The  cost  estimates  of  this  proposal  are 
based  largely  on  methods  and  data 
developed  for  the  original  section  8(a) 
Preliminary  Assessment  Information 
rule.  Some  of  the  parameters  used  were 
revised  as  necessary  to  update  costs  to 
current  levels. 

Although  the  ITC  in  its  Eleventh 
Report  added  six  recommended  but  not 
designated  chemicals  to  its  priority  list, 
three  of  those  chemicals  were  actually 
suggested  for  testing  in  the  Tenth 
Report.  The  Agency  has  assumed  that  a 
maximum  of  three  chemicals  will  be 
recommended  but  not  designated  in 
each  future  ITC  report.  No  chemicals 
were  recommended  but  not  designated 
in  the  ITC's  Twelfth  or  Thirteenth 
Reports. 

Assuming  that  two  ITC  reports  will  be 
issued  each  year,  a  total  of  six 
chemicals  are  assumed  to  be 
recommended  but  not  designated  in 
those  reports.  It  is  expected  that  for 
each  chemical  listed,  approximately  one 
manufacturer  would  be  producing  the 
substance  and  be  required  to  report.  The 
Agency  expects  12  reports  to  be 
submitted  from  six  to  eight  sites  for 
chemicals  that  may  be  recommended 
but  not  designated  each  year  by  the  ITC. 
The  small  manufacturer  exemption  will 
eliminate  reporting  by  approximately 
one  manufacturer  and  one  to  two  sites 
(16  percent  reduction)  and  reduce  the 
number  of  reports  submitted  by  two  (20 
percent  reduction).  A  net  total  of  about 
five  to  seven  plant  sites  will  be  affected 
each  year  by  amendments  adding  non- 
designated  ITC  chemicals  and  a 
maximum  of  about  10  reports  will  be 
expected  per  year  for  non-designated 
chemicals. 

The  current  cost  estimates  are  as 
follows: 

Fixed  costs:  (cost  of  becoming  familiar 
with  the  regulation  and  identifying 
which  chemicals  to  report)  =  $590  per 
plant  site 

Variable  Costs:  (cost  of  completing 
the  form,  certification  requirements,  etc.) 
=  $520  per  report 

Projected  maximum  annual  reporting 
costs  for  chemicals  recommended  but 
not  designated  in  future  ITC  reports  are: 

10  reports  @  $520/reporf  =  $5,200 

-(-5  to  7  familiarization  cases  @  $590/ 
case  =  $2,950-$4,130 


Yearly  total  =  $8.150-$9,330 
The  corresponding  maximum  industry 
reporting  burdens  are: 

Familiarization:  18  hours  x  5  to  7  sites 
=  90-126 
Reporting:  16  hours  x  10  reports  =  160 
Total  =  250-286  hours  per  year 
Average  burden-hours  per  site =41-50 
Average  burden-hours  per  firm =50-57 
It  is  difficult  to  estimate  the  cost 
savings  of  one-time  reporting  for 
companies  which  produce  both 
designated  and  non-designated 
substances  from  the  same  category  that 
appear  on  the  same  ITC  report. 
However,  in  such  cases  those 
manufacturers'  reporting  costs  will  be 
considerably  reduced  due  to  built-in 
efficiencies  of  reporting  for  both  at  the 
same  time.  (This  assumes  that 
manufacturers  otherwise  would  not 
collect  information  on  both  types  of 
chemicals  at  the  same  time  since 
reporting  periods  may  vary  and  the 
Agency  requires  manufacturers  to  report 
their  most  current  information.)  Also,  by 
only  listing  ITC  substances  twice  a  year 
as  compared  to  four  times  a  year 
manufacturers  will  save  the  additional 
resources  required  in  searching  the  list 
of  subject  chemicals  and  determining 
which,  if  any.  of  these  chemicals  they 
manufacture. 

Maximum  EPA  data  processing  costs 
for  chemicals  recommended  but  not 
designated  for  12-month  Agency 
response  are  expected  to  be: 

$80  per  report  x  10  reports/year 
=$800  year. 

The  elimination  of  separate  proposed 
and  final  amendments  adding  non- 
designated  chemicals  to  the  Preliminary 
Assessment  Information  rule  will  reduce 
the  Agency's  costs  as  follows: 
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Thus,  promulgation  of  this  amendment 
will  save  the  Agency  up  to  $40,000  per 
year  by  eliminating  two  proposed  and 
two  final  amendments  per  year. 

VIII.  Judicial  Review 

When  this  proposed  rule  is 
promulgated,  judicial  review  may  be 
available  under  section  19  of  TSCA  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  or  for 
the  circuit  in  which  the  person  seeking 
resides  or  has  its  principal  place  of 
business.  To  provide  all  interested 


persons  an  equal  opportunity  to  file  a 
timely  petition  for  judicial  review  and  to 
avoid  so  called  "races  to  the 
courthouse."  EPA  intends  to  promulgate 
this  rule  for  purposes  of  judicial  review 
two  weeks  after  publishing  the  final  rule 
in  the  Federal  Register.  The  effective 
date  will  be  calculated  from  the 
promulgation  date. 

IX.  Public  Record 

The  public  record  for  this  proposed 
rulemaking  is  a  continuation  of  the 
record  (OPTS-82004)  for  the  Preliminary 
Assessment  Information  rule  published 
in  the  June  22. 1982.  issue  of  the  Federal 
Register  (47  FR  26992).  All  documents, 
kicluding  the  index  to  this  public  record, 
are  available  for  inspection  in  the  OPTS 
Reading  Room,  Rm.  E-107.  401  M  St 
SW.,  Washington,  D.C.,  from  8«)  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
except  legal  holidays.  This  record 
includes  basic  information  considered 
by  the  Agency  in  developing  this 
proposed  rule.  The  Agency  will 
supplement  the  record  with  the 
following  types  of  additional 
information  as  it  is  received. 

1.  All  comments  on  this  proposed 
amendment. 

2.  All  relevent  support  documents  and 
studies. 

3.  Records  of  all  communications 
between  EPA  personnel  and  persons 
outside  the  Agency  pertaining  to  the 
development  of  this  rule.  (This  does  not 
include  inter-  or  intra-agency 
memoranda  unless  specifically  noted  in 
the  index  of  the  rulemaking  record.) 

4.  Minutes,  summaries,  or  transcripts 
of  any  public  meetings  held  to  develop 
this  rule. 

5.  Any  factual  information  considered 
by  the  Agency  in  developing  the  rule. 

6.  Reports  Impact  Analysis  for  40  CFR 
Part  712  and  this  rulemaking. 

7.  Tenth  through  ThirteenUi  Reports  of 
the  ITC;  47  FR  22585  (TenUi  Report)  47 
FR  54626  (Eleventh  Report),  48  FR  24443 
(Twelfth  Report)  and  48  FR  55674 
(Thirteenth  Report). 

EPA  will  identify  the  complete 
rulemaking  record  on  or  before  the  date 
of  promulgation  of  the  regulation,  as 
prescribed  by  section  19(a)(3)  of  TSCA, 
and  will  accept  additional  material  for 
inclusion  in  the  record  at  any  time 
between  this  notice  and  that  date.  The 
final  rule  will  also  permit  persons  to 
point  out  any  errors  or  omissons  in  the 
record. 

X.  Regulatory  Assessment  Requirements 

A  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
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"maior"  and.  therefore,  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  regulation  is  not 
maior  because  it  does  not  have  an  effect 
of  $100  million  or  more  on  the  economy. 
This  amendment  was  submitted  to  the 
OMB  for  review  as  required  by 
Executive  Order  122S1.  Any  comments 
from  OMB  to  EPA  and  any  EPA 
response  to  those  comments  are 
available  for  public  inspection  in  the 
record  for  this  rulemaking. 

B.  Regulatory  Flexibility  Act 

This  amendment  will  not  have  a 
si^iificant  economic  impact  on  small 
entities.  Consistent  with  the  purposes  of 
the  Regulatory  Flexibility  Act,  5  U.S.C 
001  et  seq^  small  manufacturers  have 
been  defined  and  excluded  from 
manufacturer  reporting  requirements. 

C.  Paperwork  Reducbon  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB] 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.  Comments  on 
these  requirements  should  be  submitted 
to  the  Office  of  information  and 
Regulatory  Affairs  of  OMB  marked 
Attention:  Desk  Officer  for  EPA.  The 
final  rule  package  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements. 

tSec.  8(a).  Pub.  L  94-469,  90  Stat.  2003  (15 
U.S.C.  2607(a))) 

List  of  Subjects  io  40  CFR  Part  712 

Chemicals.  Environmental  protection. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  2, 1984. 
wnm  D.  Knckeiahaua. 

Administrator. 

PART  712— [AMENOEO] 

Therefore,  it  is  proposed  that  40  CFR 
Part  712  be  amended  as  follows: 

1.  In  J  712.1  by  redesignating  the 
existing  text  as  paragraph  (a)  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

9712.1    Scop*  and  compHance. 

•         •         ♦        *        * 

(b)  Chemical  substances,  categories  of 
chemicals  and  designated  mixtures 
which  have  been  recommended  by  the 
Interagency  Testing  Committee  for 
testing  consideration  by  the  Agency  but 
not  designated  for  Agency  response 
within  12  months,  will  be  added  to 
§  n230(c)  only  to  the  extent  that  the 
total  number  of  such  chemicals  has  not 
exceeded  50  in  any  one  year. 

2.  In  9  712.30  by  revising  paragraph  (c) 
to  read  a*  follows: 


9  712.30 


(c)  Chemical  substances,  categories  of 
chemicals,  and  designated  mixtures  that 
have  been  added  by  the  Interagency 
Testing  Committee,  established  under 
section  4  of  TSCA.  to  the  section  4(e) 
Priority  List  for  testing  consideration  by 
the  Agency,  will  become  subject  to  this 
subpart  30  days  after  EPA  lists  the 
chemical  substances  or  mixtures  in  the 
Federal  Registar.  A  Preliminary 
Assessment  Information — 
Manufacturer's  Report  must  be 
submitted  for  each  chemical  substance 
and  mixture  within  60  days  after  the 
effective  date  of  the  listing.  At  the 
discretion  of  the  Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances,  a  listed  substance  may  be 
withdrawn,  for  good  cause,  from  the 
rule's  reporting  requirements  prior  to  the 
effective  date.  Any  information 
submitted  showing  why  a  substance(s) 
or  designated  mixture(s)  should  not  be 
subject  to  the  rule  must  be  received  by 
EPA  within  14  days  after  the  date  of 
publication  of  the  notice  under  this 
paragraph.  If  a  substance  or  designated 
mixture  is  removed,  a  Federal  Register 
notice  announcing  this  decision  will  be 
published  no  later  than  the  effective 
date  of  the  amendment.  Any  information 
submitted  must  be  addressed  to: 
Document  Control  Officer,  Office  of 
Pesticides  and  Toxic  Substances  (TS- 
793),  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  D.C. 
20460,  ATTN:  8(a)  Auto-ITC. 
***** 

(Fit  Doc.  «4-3aZ2*  FUed  11-M-M;  •[46  Ma) 


40  CFR  Part  716 

[OPTS-44010;  FRL  2584-3] 

Heattti  and  Safety  Data  Reporting; 
Submisaton  of  Lists  and  Copies  of 
Healtt)  and  Safety  Studies 

aqehcy:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMAfW:  This  proposal  would  amend 
the  automatic  reporting  provision  of  the 
Health  and  Safety  Data  Reporting  rule 
under  section  8(d)  of  the  Toxic 
Substances  Control  Act  (TSCA)  (40  CFR 
Part  716  Subpart  A)  published  on 
September  2. 1982  (47  FR  38780).  The 
amendment  will  change  40  CFR 
716.18(b),  to  require  without  separate 
proposal  and  comment  reporting  of 
unpublished  health  and  safety  studies 
on  chemicals  recommended  for  testing 
by  the  Interagency  Testing  Committee 


(ITC)  but  not  designated  for  action  by 
EPA  within  12  months.  Two  other 
amendments  are  also  included.  One 
would  allow  for  the  removal  of  FTC- 
recommended  chemicals  by  the 
Assistant  Administrator  for  Pesticides 
and  Toxic  Substances  before  the 
effective  date  of  an  amendment  adding 
rrC-recommended  chemicals  to  the 
section  8(d)  rule.  The  other  amendment 
would  modify  the  procedures  for 
requesting  reporting  deadline 
extensions. 

DATE:  Comments  on  this  proposal  must 
be  submitted  on  or  before  January  18, 
1985. 

ADDRESS:  Written  comments  must  bear 
the  document  control  number  OPTS- 
84010.  Submit  an  original  plus  two 
copies  to:  TSCA  Public  Information 
Office  (TS-793).  Office  of  Pesticides  and 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-108,  401  M  St., 
SW..  Washington,  D.C.  20460. 

All  written  comments  filed  under  this 
notice  will  be  available  for  public 
inspection  in  Rm.  E-107  at  the  address 
given  above  from  8:00  a.m.  to  4:00  p.m. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT! 

Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-543.  401  M  St.. 
SW.,  Washington.  D.C.  20460,  Toll  free: 
(800-424-9065),  In  Washington,  D.C: 
(554-1404),  Outside  the  USA:  (Operator 
202-554-1404). 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

EPA  issued  a  rule  under  section  8(d) 
of  TSCA  (40  CFR  Part  716  Subpart  A) 
published  in  the  Federal  Register  of 
September  2, 1982  (47  FR  3870)  which 
requires  persons  to  submit  unpublished 
health  and  safety  studies  on  chemicals 
listed  in  §  718.17.  The  Agency  will  use 
the  studies  to  support  its  investigations 
of  the  risks  posed  by  chemicals,  and.  in 
particular,  to  support  its  decisions 
whether  to  require  industry  to  test 
chemicals  under  section  4  of  TSCA. 

Persons  subject  to  section  8(d)  must 
submit  copies  of  studies  in  their 
possession  and  lists  of  studies  ongoing 
at  the  time  of  submission,  or  known  to 
but  not  possessed  by  the  submitter. 
Persons  who  are  manufacturing  or 
processing  a  chemical  at  the  time  it  is 
listed  in  the  rule,  or  are  proposing  to  do 
so,  are  required  to  submit  both  copies 
and  lists  of  studies  for  that  chemical. 
Persons  subject  to  the  rule  must  submit 
lists  of  studies  initiated  within  three 
years  after  a  chemical  is  added  to  the 
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rule.  If  a  study  is  listed  by  a  company, 
that  company  must  submit  a  copy  of  the 
study  within  30  days  of  its  completion. 

The  September  2, 1982  rule  required 
reporting  on  chemcials  recommended 
for  testing  by  the  Interagency  Testing 
Committee  in  its  First  through  Fifth 
Reports  and  a  few  other  chemicals 
which  were  being  reviewed  by  EPA.  The 
Agency  also  included  in  that  rule  a 
provision  for  automatically  making 
subject  to  the  rule  chemicals 
recommended  for  testing  by  the  ITC  and 
designated  for  twelve-month  Agency 
response.  Thus,  every  time  the  ITC 
designates  a  substance  in  one  of  its 
reports,  the  Agency  will  automatically 
add  the  substances  to  §  716.17(b)  of  the 
rule  and  require  reporting  within  90 
days.  Non-ITC  chemicals  are  added  to 
the  rule  after  publication  in  the  Federal 
Register  of  a  notice  of  proposed 
amendment  of  I  716.17.  There  will  be  a 
30-day  public  comment  period  on  the 
notice;  after  consideration  of  the 
comments,  a  final  amendment  will 
identify  the  substances  and  mixtures 
added. 

On  September  2, 1982,  EPA  also 
proposed  to  amend  S  716.17  by  adding 
the  chemicals  designated  for  priority 
testing  by  the  ITC  in  its  Sixth  through 
Tenth  Reports  (47  FR  38780).  On  March 
30, 1983  (48  FR  13178)  the  final 
amendment  adding  these  chemicals  to 
the  rule  was  published  in  the  Federal 
Register. 

Subsequent  to  publication  of  the 
original  8(d)  rule,  the  Agency  has  used 
the  automatic  reporting  provision 
described  above  to  add  chemicals 
designated  by  the  ITC  in  its  Eleventh, 
Twelfth  and  Thirteenth  Reports  (47  FR 
54624.  48  FR  24386,  48  FR  55581.) 

In  addition  to  the  chemicals 
designated  by  the  ITC  in  its  Eleventh 
Report,  the  ITC  also  added  to  its  priority 
list  six  substances  which  it  did  not 
designate  for  EPA  response  within  one 
year.  This  was  the  first  time  the  ITC  had 
recommended  substances  without 
designating  them  for  12-month  response 
period.  Although  the  language  in 
§  716.18(b)  does  not  specifically  limit  the 
Agency  to  only  including  designated 
substances,  EPA  will  propose  for  public 
comment  the  automatic  addition  to  the 
rule  of  recommended  (non-designated) 
substances. 

The  Agency  believes  that  automatic 
addition  to  the  section  8(d)  rule  of 
chemical  substances  and  mixtures  that 
are  recommended  but  not  designated  by 
the  ITC  will  benefit  both  industry  and 
EPA  and  will  provide  valuable 
information  to  the  Agency  in  a  more 
timely  manner. 

At  this  time,  the  Agency  is  also 
proposing  similar  automatic  reporting 


requirements  for  non-designated  ITC 
recommendations  under  the  TSCA 
section  8(a)  Preliminary  Assessment 
Information  rule.  Under  that  rule, 
persons  are  required  to  report  general 
production,  use  and  exposure 
information  to  the  Agency  on  chemicals 
listed  in  §  712.30. 

II.  Rationale  for  Automatic  Reporting 

A.  Efficiency 

In  the  past,  the  ITC  has  issued  their 
reports  containing  designated 
substances  on  a  regular  and  predictable 
time  schedule  which  allowed  companies 
to  plan  their  reporting  activities  for 
certain  times  of  the  year.  Similarly,  EPA 
plans  resource  allocations  for  the 
processing  and  analysis  of  these  reports 
when  they  are  received. 

Although  non-designated  chemicals 
may  be  included  in  future  ITC  reports 
along  with  designated  chemicals, 
reporting  by  companies  to  the  Agency 
may  not  occur  at  the  same  time,  if  EPA 
decides  to  propose  reporting 
requirement  for  the  non-designated 
substances,  receive  comment,  and  then 
promulgate  a  separate  rule  amendment 
adding  these  chemicals.  That  is,  at  the 
time  the  ITC  issues  a  report,  the  Agency 
will  simultaneously  add  the  designated 
chemicals  to  the  final  8(d)  rule,  but  only 
propose  the  non-designated  chemicals 
for  reporting.  Thus,  for  one  ITC  report 
which  contains  both  designated  and 
non-designated  chemicals,  industry 
would  be  reporting  at  two  different 
times;  coincident  with  the  ITC  report 
publication  for  the  designated  chemicals 
and  later  for  the  non-designated 
chemicals.  Some  companies  may  not 
search  for  studies  on  non-designated 
chemicals  at  the  time  the  ITC 
recommends  them  because  there  is  a 
chance  that  the  Agency  may  never 
require  reporting  on  them.  Assuming 
that  the  ITC  continues  to  recommend 
designated  and  non-designated 
chemicals  twice  a  year,  industry  would 
have  to  plan  for  four  file  searches  and 
reporting  periods  per  year.  The  Agency 
believes  that  requiring  automatic 
reporting  on  ITC  non-designated 
chemicals  is  justified  from  an  efficiency 
(resource)  standpoint  for  the 
Government  and  industry.  Respondents 
to  the  section  8(d)  rule  generally  consist 
of  a  core  group  of  companies  that  are 
large  and  are  actively  engaged  in  testing 
the  chemicals  they  manufacture  or 
process.  Also,  many  of  these  companies 
have  established  procedures  for 
responding  to  future  additions  of 
chemicals  to  the  rule  which  usually 
occurs  twice  per  year — approximately 
May  and  November.  EPA  believes  that  it 
would  be  less  efficient  for  such 


companies  to  conduct  four  file  searches 
per  year  instead  of  the  two  under  the 
automatic  provision.  As  will  be 
discussed  below,  EPA  would  much 
prefer  not  to  promulgate  each  section 
8(d)  amendment  for  non-designated 
chemical  long  after  receipt  of  the  ITC 
report  because  of  the  long  delay  in 
receiving  studies  essential  to  our 
assessment  process. 

The  Agency  requests  comment  on 
whether  the  relative  burden  of  reporting 
on  non-designated  substances  added 
automatically  is  less  than  reporting  for 
these  chemicals  added  through  notice 
and  comment. 

B.  Concurrent  Analysis 

In  some  cases,  the  Agency  will  be 
considering  designated  and  non- 
designated  members  of  a  category 
concurrently.  When  the  Agency  is 
evaluating  data  on  these  related 
substances  it  will  need  information  on 
all  of  the  substances,  whether  or  not 
they  have  been  designated  by  the  ITC. 
The  Agency  believes  that  it  would  be 
inefficient  to  have  separate  testing 
negotiations  or  rulemakings  on  different 
chemically-related  substances  that  in  all 
likelihood  pose  similar  testing  issues. 
Therefore,  to  make  the  best  use  of  its 
resources,  EPA  prefers  to  consider 
designated  and  non-designated 
substances  together. 

The  ITC's  Tenth  and  Eleventh  Reports 
(47  FR  22585  and  47  FR  54626)  have 
already  produced  a  situation  of  separate 
reporting  on  both  non-designated  and 
designated  substances  from  the  same 
category.  In  its  Tenth  Report,  the  ITC 
designated  1,2,4-trimethylbenzene,  while 
in  its  Eleventh  Report  the  ITC 
recommended  but  did  not  designate 
mixed  trimethylbenzenes,  1.2,3- 
trimethylbenzene,  and  1,3,5- 
trimethylbenzene.  The  section  8(d) 
reporting  requirement  for  1,2,4,- 
trimethylbenzene  became  effective  on 
March  30, 1983  (48  FR  13178)  while  that 
for  the  other  non-designated 
trimethylbenzene  became  effective  on 
January  13, 1984  (49  FR  1696).  Of  the 
three  domestic  manufacturers  of  these 
substances  (as  determined  from  the 
TSCA  Inventory),  one  manufacturer 
produced  three  of  the  substances  (one 
designated  and  two  non-designated),  the 
second  company  manufactured  two  of 
the  substances  (one  designated  and  one 
non-designated),  and  the  remaining 
manufacturer  produced  only  the 
designated  member.  Thus,  for  the  first 
two  companies,  reporting  at  different 
times  of  the  year  eliminated  the 
efficiencies  of  reporting  on  the 
designated  and  non-designated 
substances  at  the  same  time. 
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C.  Opportunity  for  WilMrawing 
Chenucals 

Although  this  proposed  regulation 
does  not  provide  for  notice  and 
comment  on  the  addition  of  ITC- 
recommended  chemicals  to  the  rule,  the 
proposal  will  amend  the  rule  to  allow 
persons  to  submit  requests  for  the 
removal  of  specific  chemicals.  Firms 
choosing  to  submit  a  request  for  the 
removal  of  a  chemical  added  through 
the  automatic  mechanism  should 
promptly  submit  to  the  Agency  its 
reasons  for  that  removal.  The  chemical 
may  then  be  withdrawn  from  the  rule  at 
the  Agency's  discretioa  for  good  cause. 
The  Agency  will  issue  a  rule  amendment 
'or  publication  in  the  Federal  Register 
when  withdrawing  a  chemical  from  the 
rule.  This  amendment  will  remove  the 
chemical  from  the  reporting 
requirements  of  the  nile  and  provide  the 
reasons  for  that  removal. 

Some  possible  reasons  for  removal 
could  include:  (1)  The  chemical  is  no 
longer  manufactured  and  has  not  been 
for  the  last  five  years;  (2)  it  is  used 
entirely  as  a  food.  drug,  or  pesticide;  or 
(3)  some  other  factor  exists  that  would 
clearly  warrant  the  removal  of  the 
chemical  from  the  rule.  Any  information 
submitted  must  be  received  by  EPA 
within  14  days  after  the  date  of 
publication  in  the  Federal  Register  of  the 
amendment  adding  the  chemical  to  the 
8(d)  rule.  Based  on  the  submitted 
information,  the  Assistant  Administrator 
for  Pesticides  and  Toxic  Substances 
could  revoke  the  reporting  requirement 
for  that  chemical  at  his  or  her  discretion. 
If  a  chemical  is  removed,  a  Federal 
Register  notice  announcing  this  decision 
will  be  published  no  later  than  the 
effective  date  of  the  amendment.  This 
notice  will  explain  why  the  chemical 
was  removed. 

Further,  because  of  the  ITCs  chemical 
selection  process,  there  is  little 
likelihood  that  a  chemical  will  be 
recommended  for  testing  that  is  no 
longer  manufactured  or  imported,  or  has 
not  been  for  many  years,  or  is 
manufactured  solely  for  use  as  a 
pesticide,  food,  or  drug.  Thus,  the 
necessity  of  removing  chemicals  from 
the  rule  for  any  of  the  above  reasons 
will  be  extremely  remote. 

In  conclusion.  EPA  believes  that 
amending  the  section  8(d)  rule  to 
provide  for  automatic  reporting  on 
chemicals  recommended  but  not 
designated  by  the  ITC: 

(1)  Is  necessary  and  will  lead  to  an 
improved  system  of  gathering 
information  needed  to  evaluate  such 
recommendations  and  the  risks  posed 
by  those  chemicals. 

It    II 


(2)  Will  reduce  reporting  costs  for 
industry  and  processing  costs  for  the 
Agency. 

(3)  Will  still  permit  subject  companies 
the  opportunity  to  convince  the  Agency 
that  reporting  on  particular  chemicals 
may  not  be  necessary. 

ill.  Chemical  Limit 

The  O^ice  of  Management  and  Budget 
(OMB)  during  its  review  of  this  rule 
under  Executive  Order  12291  and  the 
Paperwork  Reduction  Act  suggested  that 
the  Agency  put  a  numerical  limit  on  the 
number  of  recommended  chemieals, 
categories  of  chemicals  and  designated 
mixtures  that  would  be  subject  to 
automatic  reporting  under  sections  8(a) 
and  8(d)  in  any  one  year.  EPA  agreed  to 
consider  such  a  numerical  limit  since 
EPA's  current  capacity  for  evaluating 
candidates  for  the  initiation  of  test  rules 
is  limited.  If  that  limit  is  exceeded,  the 
Agency  will  be  unable  to  proceed  with 
its  evaluation  of  testing  candidates  in  a 
timely  manner.  Further,  with  such 
backlog  information  collected  by  EPA 
under  sections  8(a)  and  8(d)  on  those 
additional  chemicals  may  go  unused. 
This  would  result  in  an  unnecessary 
reporting  burden  for  the  public  and 
would  be  "of  no  practical  utility"  to  the 
Agency,  thus  violating  the  Paperwork 
Reduction  Act's  standards  for 
information  collection. 

Section  4(e)(1)(A)  of  TSCA  permits  the 
ITC  to  designate  for  EPA's  response  no 
more  than  SO  chemicals,  designated 
mixtures  and  categories  of  chemicals 
per  year.  This  limit  was  set  by  Congress 
in  recognition  of  the  excessive  burden 
that  adding  too  many  chemicals  would 
place  on  both  EPA  and  the  public.  It 
thus  is  reasonable  to  conclude  that  EPA 
cannot  practically  and  effectively  use 
section  8(a)  and  8(d)  reported 
information  on  more  than  50  chemicals 
per  year.  It  is  therefore  proposed  that  a 
limit  of  SO  should  apply  to  automatic 
reporting  of  all  chemicals,  designated 
mixtures  and  categories  of  chemicals, 
whether  designated  or  merely 
recommended  for  testing  by  the  ITC. 
This  limit  could  be  exceeded  if 
necessary  to  obtain  reporting  on 
designated  chemicals,  but  no  automatic 
reporting  would  be  required  on 
recommended  chemicals  unless  the  total 
was  less  than  50  in  any  year. 

In  the  event  that  the  ITC  designates 
and  recommends  a  total  of  more  that  50 
chemicals,  designated  mixtures  and 
categories  of  chemicals  in  a  year,  EPA 
could  still  require  reporting  on  all  of 
them.  All  of  the  designated  chemicals 
could  be  listed  for  automatic  reporting. 
The  Agency  could  require  automatic 
reporting  on  the  recommended 
chemicals  until  the  overall  limit  of  50 


was  reached;  it  could  require  reporting 
on  the  remainder  by  rulemaking  if  it 
believes  it  can  effectively  and  promptly 
evaluate  the  reported  data. 

EPA  has  included  language  in  §  716.1 
of  the  proposed  rule  limiting  the  number 
of  chemicals  subject  to  automatic 
reporting.  The  Agency  requests 
comment  on  whether  such  a  limit  should 
apply,  what  level  it  should  be  at,  and 
how  it  should  apply  to  designated  and 
recommended  chemicals. 

IV.  Additional  Amendment 

The  Agency  is  also  amending  the 
section  8(d)  rule  by  modifying 
S  716.14(c).  This  section  provides  for 
extensions  to  reporting  deadlinps.  The 
section  would  be  changed  to  require  that 
extension  requests  must  be  postmarked 
on  or  before  40  days  after  the  effective 
date  of  the  listing  of  a  chemical  in 
§  716.17.  EPA  believes  that  this  change 
is  needed  so  that  EPA  staff  will  have 
adequate  time  to  process  the  requests 
and  notify  each  requester  of  the 
Agency's  decision.  Also,  the  extension 
requests  must  be  addressed  to  the  Office 
Director,  Office  of  Toxic  Substances, 
who  will  grant  or  deny  the  requests. 

V.  Who  Must  Report 

Persons  subject  to  the  section  8(d) 
Health  and  Safety  Data  Reporting  rule 
as  specified  in  40  CFR  716.4(b). 
Additional  descriptions  were  published 
in  the  Federal  Register  of  September  2, 
1982  (47  FR  38780). 

Generally,  a  person  who 
manufactures  or  processes  a  chemical  or 
designated  mixture  hsted  in  §  716.17  at 
the  time  it  is  listed,  or  who  has  done  so 
during  the  previous  ten  years,  must 
comply  with  this  rule. 

VI.  Confidentiality 

A  person  submitting  a  health  and 
safety  study  may  claim  all  or  part  of  the 
study  confidential.  However,  health  and 
safety  information  about  a  chemical  that 
has  been  offered  for  commercial 
distribution  or  is  subject  to  testing  under 
section  4  or  notice  under  section  5  can 
be  withheld  from  disclosure  only  to  the 
extent  that  disclosure  would  reveal  (1) 
processing  information  and  (2)  percent 
composition  of  mixtures,  or  contains 
information  the  disclosure  of  which 
would  clearly  be  an  unwarranted 
invasion  of  the  personal  privacy  (such 
as  individual  medical  records),  as 
provided  in  5  U.S.C.  552(b)(6).  EPA 
intends  to  vigorously  challenge  claims  of 
confidentiality  for  health  and  safety 
studies  that  do  not  meet  these 
standards. 
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VII.  EGODoniiG  Impact 

The  impact  of  this  amendment,  in 
terms  of  cost  savings  afforded  firms  now 
conducting  separate  rule  reviews  and 
file  searches  for  designated  and  non- 
designated  ITC  chemicals,  is  derived 
below.  In  making  these  estimates,  it  is 
assumed  that  the  ITC  recommends  but 
does  not  designate  three  chemicals  in 
each  of  its  two  semi-annual  reports. 
Furthermore,  based  on  data  for  past  ITC 
recommendations  on  designated 
chemicals  it  is  estimated  that 
compliance  with  the  rule  for  these  six 
chemicals  will  require  approximately  30 
firms  to  conduct  a  rule  review.  Of  these 
30  firms,  about  16  will  have  studies  on 
the  subject  chemicals  to  submit. 

Cost  of  eliminating  duplicative 
compliance  steps  are  as  follows; 

A.  Corporate  rule  review:  2  hours/firm 
X  $70/hour  managerial  time  x  30 
potential  respondent  firms  =  $4,200/yr. 

B.  Corporate  review  (site 
identification):  3  hours/firm  x  $70/hour 
managerial  time  x  16  potential 
respondent  firms  =  $3.360/yr. 

C.  File  searches:  6  hours/site  x  $45/ 
hour  technical  time  x  16  potential 
respondent  firms  X  1.5  sites/firm  = 
$6,480/yr. 

Total  savings  =  about  $14,000/yr. 

Savings  per  affected  firm:  $878. 

These  figures  may  overstate  the 
effects  of  this  amendment  since  some 
firms  may  already  be  evaluating  both 
classes  of  ITC  chemicals  concurrently. 
However,  since  it  is  impossible  to  know 
how  many  firms  are  doing  this  versus 
waiting  for  the  notice-and-comment 
process  on  non-designated  chemicals, 
the  total  of  $14,000  can  be  considered  a 
reasonable  upper  bound  on  the  annual 
cost  savings  which  may  accrue  to 
affected  firms  if  this  amendment  is 
adopted. 

Alter  considering  these  savings,  the 
total  cost  to  industry  of  reporting  will 
be: 

(1)  Title  Listing — (Assuming  one  list 
per  respondent  and  one  hour  of  effort  at 
$18  per  hour)  16  li.sts  x  ihr  /list  x$18/ 
hr.  =  $28a 

(2)  Photocopying  (materials^ — (Based 
on  past  averages  of  22  studies  per 
chemical  and  50  pages  per  study)  6 
chemicals  X  22  x  50  pages  X  $.05/ 

page  =  $330. 

Photocopying  (labor) — (Assume  $18 
per  hour  to  copy  and  one  half  hour  of 
labor  per  study)  6  chemicals  X  22  x  $18/ 
hr.  X0.5  hr./8tudy=$1.188. 

(3)  Managerial  Review — (Assume  one 
hour/study  at  $70  per  hour)  6 
chemicals  X  22  X  $70  X 1  =  $9,240. 

(4)  Ongoing  Reporting — (Assume  20 
percent  of  respondents  prepare 
submissions;  labor =$70.  time =2  hrs. 


per  submission)  16 
respondentsx  .2X$70X2=$448. 

(Ongoing  reporting  effective  for  three 
years)  $448  X  3 =$1,344. 

Total  Cost  to  Indu8try=$12,386. 

The  proposal  benefits  the  EPA  since  it 
will  eliininate  the  need  for  a  notice-and- 
comment  rulemaking  process  twice  per 
year  for  non-designated  ITC  chemicals. 
This  will  eliminate  the  need  for  four 
separate  rulemaking  efforts  per  year, 
i.e.,  two  proposals  and  two  final  rules 
for  section  8(d)  reporting  on  non- 
designated  chemicals.  We  estimate  that 
each  effort  requires  a  total  of  three 
weeks  of  professional  time,  one  week  of 
managerial  time,  and  one  week  of 
clerical  time.  Resource  savings  are 
estimated  as  follows: 
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Thus,  promulgation  of  this  amendment 
will  save  the  Agency  up  to  $40,000  per 
year  by  eliminating  two  proposed  and 

two  final  amendments  per  year. 

VIII.  ludicial  Review 

When  this  proposed  rule  is 
promulgated,  judicial  review  may  be 
available  under  section  19  of  TSCA  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  or  for 
the  circuit  in  which  the  person  seeking 
review  resides  or  has  its  principal  place 
of  business.  To  provide  all  interested 
persons  an  equal  opportunity  to  file  a 
timely  petition  for  judicial  review  and  to 
avoid  so  called  ~races  to  the 
courthouse,"  EPA  intends  to  promulgate 
this  rule  for  purposes  of  judicial  review 
two  weeks  after  publishing  the  final  rule 
in  the  Federal  Re^ster.  The  effective 
date  will  be  calculated  from  the 
promulgation  date. 

IX.  Public  Record 

EPA  has  established  a  public  record 
(docket  number  OPTS-84010)  for  this 
proposed  rulemaking  document  which, 
along  with  a  complete  index,  is 
available  for  inspection  in  Rm.  E-107, 
401  M  St.,  SW..  Washington,  D.C.,  20460, 
from  8:00  a.m.  to  4:00  p.m.  Monday 
through  Friday,  except  legal  holidays. 
This  record  includes  basic  information 
considered  by  the  Agency  in  developing 
this  proposed  rule.  The  Agency  will 
supplement  the  record  with  additional 
information  as  it  is  received.  The  record 
includes  the  following  categories  of 
information. 


1.  Health  and  Safety  Study  Reporting 
Regulations  (40  CFR  Part  716),  Public 
Record.  Docket  No.  084003. 

2.  Reports  Impact  Analysis  for  40  CFR 
Part  716  and  this  rulemaking. 

3.  Tenth  through  Thirteenth  Reports  of 
the  ITC;  47  FR  22585  (Tenth  Report)  47 
FR  54626  (Eleventh  Report).  48  FR  24443 
(Twelfth  Report)  and  48  FR  S5674 
(Thirteenth  Report). 

EPA  will  identify  the  complete 
rulemaking  record  on  or  before  the  date 
of  promulgation  of  the  regulation,  as 
prescribed  by  section  19(a)(3)  of  TSCA, 
and  will  accept  additional  material  for 
inclusion  in  the  record  at  any  time 
between  this  notice  and  such 
designation.  The  final  rule  will  also 
permit  persons  to  point  out  any  errors  or 
omissions  in  the  record. 

X.  Regulatory  Assessment  Requdtements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"ma)or"  and.  therefore,  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  these  amendments  are 
not  major  because  they  do  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  They  are  expected  to  decrease 
the  annual  cost  of -compliance.  They  do 
not  have  a  significant  effect  on 
competition,  cost,  or  prices. 

These  amendments  were  submitted  to 
OMB  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

These  amendments  will  not  have  a 
significant  economic  impact  on  a 
number  of  small  entities.  They  do  not 
affect  the  sire  of  the  potential  universe 
of  respondents.  The  effects  on  small 
entities  of  reporting  under  the  section 
8(d)  rule  were  discussed  in  the  preamble 
to  the  September  2, 1982  rule. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.  Comments  on 
these  requirements  should  be  submitted 
to  the  OQice  of  Information  and 
Regulatory  Affairs  of  OMB  marked 
Attention:  Desk  Officer  for  EPA.  The 
final  rule  package  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements. 

(Sec.  8(d),  Pub.  L.  94-468.  90  StaL  2003  (15 
U.S.C  2fi07(d))J 

List  of  Subjects  in  40  CFR  Part  716 

Chemicals,  Health  and  safety. 
Environmental  protection.  Hazard  inis 
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materials.  Imports,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  2.  1984. 
WUliam  D.  RuckelahMis. 
Administrator. 

PART  716— (AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  716  be  amended  as  follows: 

1.  In  §  716.1  by  redesignating  existing 
paragraph  (b)  as  paragraph  (c)  and 
adding  a  new  paragraph  (b]  to  read  as 
follows: 

§  716. 1    Scop*  and  complianc*. 

*  *        •        •        • 

(b)  Chemical  substances,  categories  of 
chemicals  and  designated  mixtures 
which  have  been  recommended  by  the 
Interagency  Testing  Committee  for 
testing  consideration  by  the  Agency  but 
not  designated  for  Agency  response 
within  12  months,  will  be  added  to 

S  716.18  only  to  the  extent  that  the  total 
number  of  designated  and  recommended 
chemicals  has  not  exceeded  50  in  any 
one  year. 

*  •        •        •        * 

2.  In  §  716.14,  by  revising  paragraph 
(c)  to  read  as  follows: 

§716.14    Reporting  sctwduJ*. 

*  •         •         •         • 

(c)  Respondents  who  cannot  meet  a 
deadline  under  this  section  may  apply 
for  a  reasonable  extension  of  time. 
Requests  for  extensions  must  be 
addressed  to:  Director.  Office  of  Toxic 
Substances  (TS-792),  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  D.C.  20460,  Attn:  Section 
8{d)  extension.  Extension  requests  must 
be  postmarked  on  or  before  40  days 
after  the  effective  date  of  the  listing  of  a 
chemical  or  designated  mixture  in 

§  716.17.  The  Office  Director  will  grant 
or  deny  extension  requests. 

3.  In  5  716.18,  by  revising  paragraph 

(b)  and  adding  paragraph  (c)  to  read  as 
follows: 

§716.18    Additions  to  llsU  of  chemicals 
and  deslgnatsd  mlxturss  to  wtilch  this 
subpart  appHos. 

*  •         •         •         « 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  chemicals,  categories 
of  chemicals,  and  designated  mixtures 
that  have  been  added  to  the  TSCA 
section  4(e)  Priority  List  by  the 
Interagency  Testing  Committee, 
established  under  section  4  of  TSCA, 
will  become  subject  to  this  Subpart  30 
days  after  publication  of  a  notice  to  that 
effect  in  the  Feiiera]  Register. 

(c)  Prior  to  the  effective  date  of  an 
amendment  under  paragraph  (b)  of  this 
section  the  Assistant  Administrator  for 


Pesticides  and  Toxic  Substances  may 
for  good  cause  withdraw  a  chemical  or 
designated  mixture  from  the  rule's 
reporting  requirements.  Any  information 
submitted  showing  why  a  chemical  or 
designated  mixture  should  not  be 
subject  to  the  rule  must  be  received  by 
EPA  within  14  days  after  the  date  of 
publication  of  the  notice  under 
paragraph  (b)  of  this  section.  If  a 
chemical  or  designated  mixture  is 
removed,  a  Federal  Register  notice 
announcing  this  decision  will  be 
published  no  later  than  the  effective 
date  of  the  amendment  under  paragraph 
(b)  of  this  section.  Any  information 
submitted  must  be  addressed  to: 
Document  Control  Officer,  Office  of 
Pesticides  and  Toxic  Substances,  (TS- 
793).  Environmental  Protection  Agency. 
401  M  Street.  SW..  Washington,  D.C. 
20460,  Attn:  8(d)  Auto-ITC. 

(FR  Doc  B4-30224  Filed  11-16-84:  8:45  ain| 
BIUJNOCOOE  WSO-SO-M 


40  CFR  Part  799 
IOPTS-42062;  TSH-FPL  2690-31 

2-<2-Butoxyethoxy)  Ethyl  Acetate; 
Response  to  the  Interagency  Testing 
Committee 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Advance  Notice  of  Proposed 
Rulemaking  (ANPR). 

summary:  On  November  8, 1983,  The 
Interagency  Testing  Committee  (ITC) 
designated  2-{2-Butoxyethoxy)ethyl 
acetate,  CAS  No.  124-17-4,  also  known 
as  diethylene  glycol  butyl  ether  acetate 
(DGBA).  for  priority  testing 
consideration  for  reproductive  effects, 
subchronic  toxicity,  and  toxicokinetic 
studies.  EPA  is  issuing  this  ANPR  under 
section  4(a)  of  the  Toxic  Substances 
Control  Act  (TSCA)  to  (1)  inform  the 
public  that  EPA  is  expanding  the  scope 
of  this  rulemaking  to  include  diethylene 
glycol  butyl  ether  (DGBE),  CAS  No.  112- 
34-5;  (2)  define  the  testing  EPA  is 
considering  proposing  for  both 
chemicals:  and  (3)  seek  public  comment 
on  EPA's  plan  to  propose  a  test  rule  for 
these  chemicals.  This  action  constitutes 
EPAs  response  to  the  ITC  for  DGBA. 
DATE:  Written  comments  should  be 
submitted  on  or  before  January  18, 1985. 
ADDRESS:  Written  comments  should 
bear  the  document  control  number 
[OPTS-42062J  and  should  be  submitted 
in  triplicate  to:  TSCA  Public  Information 
Office  (TS-793).  Office  of  Pesticides  and 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-108,  401  M 
Street  SW.,  Washington,  D.C.  20460. 


The  public  record  supporting  this 
action  is  available  for  inspection  in 
Room  E-107  at  the  above  address  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Room  E-542,  401  M 
Street  SW.,  Washington,  D.C.  20460,  Toll 
Free:  (800-424-9065),  In  Washington. 
DC:  (554-1404),  Outside  the  U.S.A.: 
(Operator  202-554-1404). 

SUPPI^MENTARY  INFORMATION:     The 

Interagency  Testing  Committee  (ITC)  in 
its  Thirteenth  Report  to  the 
Administrator,  published  in  the  Federal 
Register  of  December  14. 1983  (48  FR 
55674).  designated  that  DGBA  be  given 
priority  consideration  for  health  effects 
testing. 

I.  Background 

Section  4(e)  of  TSCA  (Pub.  L.  94-469, 
90  Stat.  2003  et  seq.;  15  U.S.C.  2601  et 
seq]  established  the  ITC  to  designate  to 
EPA  a  list  of  chemicals  to  receive 
priority  consideration  for  testing  under 
section  4(a)  of  TSCA.  EPA  is  required  to 
respond  within  12  months  of  the  date  of 
designation,  either  by  initiating 
rulemaking  under  section  4(a)  or 
publishing  in  the  Federal  Register 
reasons  for  not  doing  so. 

The  ITC  designated  DGBA  for  priority 
testing  consideration  in  its  Thirteenth 
Report.  The  specific  designation  was 
alkyloxyethylene  acetates  and  included 
two  chemical  substances,  DGBA  and 
ethylene  bis(oxyethylene)  diacetate.  The 
ITC  recommended  that  both  chemicals 
be  tested  for  toxicokinetics,  subchronic 
toxicity,  and  reproductive  effects.  The 
Agency  is  responding  to  the  ethylene 
bis(oxyethylene]  diacetate  designation 
in  a  separate  notice. 

Under  section  4(a)(1)  of  TSCA,  the 
Administrator  shall  by  rule  require 
testing  of  a  chemical  substance  to 
develop  appropriate  tes't  data  if  the 
Agency  finds  that: 

(AJ(i)  the  manufacture,  distribution  in 
commerce,  processing,  use,  or  disposal  of  a 
chemical  substance  or  mixture,  or  that  any 
combination  of  such  activities,  may  present 
an  unreasonable  risk  of  injury  to  health  or  the 
environment, 

(ii]  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  such 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data;  or 

(B)(i)  a  chemical  substance  or  mixture  is  or 
will  be  produced  in  substantial  quantities. 
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and  (I)  it  enters  or  may  reasonnbly  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  or  (II)  there  is  or  may 
be  significani  or  substantial  human  exposure 
to  such  substance  or  mixture, 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  the 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  o<' any  combination  of  such 
activities  on  health  or  Ibe  environment  can 
reasonably  be  determined  or  predicted  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data. 

EPA  uses  a  weight-of-evidence 
approach  in  making  a  section 
4(a)(1)(A)(i)  finding  in  which  both 
exposure  and  toxicity  information  are 
considered  to  make  the  finding  that  the 
chemical  may  present  an  unreasonable 
risk.  For  the  section  4(a)(l)(B){i)  finding, 
EPA  considers  only  production, 
exposure,  and  release  information  to 
determine  whether  there  is  substantial 
production  and  significant  or  substantial 
exposure  or  substantial  release.  Thus, 
while  EPA  can  require  testing  for  an 
effect  under  section  4(a)(lJ(A)  only  if 
there  is  a  suspicion  of  a  hazard.  EPA 
can  require  testing  under  section 
4(a)(1)(B)  whether  or  not  there  are  data 
suggesting  adverse  effects  if  the  relevant 
production  and  exposure  or  release 
criteria  are  met. 

For  the  findings  under  both  sections 
4(a)(l)(A)(ii)  and  4(a)(l)(B)(ii),  EPA 
examines  toxicity  and  fate  studies  to 
determine  whether  existing  information 
is  adequate  to  reasonably  determine  or 
predict  the  effects  of  humjn  exposure  to, 
or  environmental  release  of.  the 
chemical.  In  making  the  third  finding, 
that  testing  is  necessary,  EPA  considers 
whether  ongoing  testing  will  satisfy  the 
information  needs  for  the  chemical  and 
whether  testing  which  the  Agency  might 
require  would  be  capable  of  developing 
the  necessary  information.  EPA's 
process  for  determining  when  these 
findings  can  be  made  is  described  in 
detail  in  EPA's  first  and  second 
proposed  test  rules  published  in  the 
Federal  Register  of  July  18. 1980  (45  FR 
48528)  and  June  5, 1981  (46  FR  30300). 
The  section  4(a)(1)(A)  finding  is 
discussed  in  45  FT^  48528,  and  the 
section  4(a)(1)(B)  finding  is  discussed  in 
46  FR  30300. 

In  evaluating  the  ITC's  testing 
recommendations  conreming  DGBA, 
EPA  considered  all  available  relevant 
information,  including  the  following: 
Information  presented  in  the  ITC's 
report  recommending  testing 
consideration:  production  volume,  use, 
exposure,  and  release  information 
reported  by  manufacturers  under  the 
TSCA  section  8(a)  Preliminary 
Assessment  Information  Rule  (40  CFR 


Part  712):  and  published  and 
unpublished  data  available  to  the 
Agency,  including  information  submitted 
under  the  TSCA  section  8(d)  Health  and 
Safetv  Data  Reporting  Rule  (40  CFR  Part 
716). 

II.  Response  of  EPA  to  the  ITC 

EPA  has  reviewed  the  ITC's  report 
the  data  upon  which  its  testing 
recommendations  were  based,  and 
information  obtained  from  EPA's  own 
information-gathering  activities.  The 
Agency  has  previously  indicated  that 
although  it  would  generally  initiate 
nilemaking  for  testing  through 
publication  of  a  proposed  rule,  it  may  in 
certain  instances  such  as  chemical 
categories  and  certain  complex 
chemicals  initiate  action  through 
publication  of  an  advance  notice  of 
proposed  rulemaking,  as  it  is  doing  in 
this  case.  TTiere  are  a  number  of  reasons 
why  the  Agency  has  chosen  to  initiate 
rulemaking  for  DGBA  and  DGBE  by 
issuing  this  ANPR. 

First,  rather  than  just  responding  to 
the  ITC  designation  of  DGBA  alone, 
EPA  is  expanding  this  rulemaking 
proceeding  by  including  a  second 
chemical  substance  (DGBE).  Addition  of 
DGBE  to  this  rulemaking  has  resulted 
from  the  Agency's  review  of  information 
concerning  both  chemical  substances, 
which  are  members  of  a  larger  chemical 
category — the  glycol  ethers.  This  review 
has  led  the  Agency  to  conclude  that 
both  DGBA  and  DGBE  are  likely  to  have 
similar  toxicological  effects.  Both  DGBA 
and  DGBE  have  similar  acute  and 
subchronic  toxicity  and  both  chemical 
substances  affect  the  renal  system  in 
rats  (see  Unit  III  E  below).  In  addition, 
the  acetate  esters  of  other  glycol  ethers 
(methyl  and  ethyl  ethylene  glycols)  have 
been  shown  to  produce  effects  identical 
to  their  corresponding  ethers  (Ref.  7). 
Moreover,  the  ITC's  concern  for  DGBA's 
potential  to  cause  reproductive  effects, 
which  was  based  on  an  analogy  to  the 
effects  of  certain  glycol  ethers,  also 
applies  to  DGBE  (See  Unit  III.  E). 
Finally,  DGBE  is  believed  to  have 
similar  or  greater  consumer  and 
occupational  exposures  than  DGBA  (see 
Unit  in.  D).  Thus,  the  Agency  believes 
that  DGBE  and  DGBA  (which  is  the 
acetate  ester  of  DGBE)  should  both  be 
included  in  this  TSCA  section  4(a) 
rulemaking  proceeding. 

Second,  expansion  of  this  rulemaking 
to  include  DGBE  has  raised  difficult 
scientific  and  policy  issues  that  the 
Agency  believes  necessitate  early  public 
comment  through  this  A?>JPR.  For 
example,  based  upon  information  on 
structural  analogs,  DGBA  is  believed  to 
rapidly  metabolize  to  DGBE.  If  thfs  is 
the  case,  it  may  be  necessary  to  require 


testing  of  only  DGBE  because 
toxicological  data  on  DGBE  may  allow 
EPA  to  predict  the  risks  of  human 
exposure  posed  by  both  DGBA  and 
DGBE  (see  Unit  V).  The  submission  of 
early  public  comment  on  this  issue  will 
assist  the  Agency  in  ensuring  that  any 
proposal  which  the  Agency  issues  will 
provide  for  only  that  testing  which  is 
necessary  to  reasonably  determine  or 
predict  the  health  effects  of  DGBA  and 
DGBE. 

Finally,  the  manufacturers  and/or 
importers  of  DGBE  (who  were  notified 
of  the  Agency's  concern  in  April  1984 
(Ref.  16),  recently  submitted  a  number  of 
studies  on  the  toxic  effects  of  DGBE. 
The  Agency  is  still  reviewing  these 
studies  and.  because  they  were 
submitted  only  recently.  EPA  could  not 
make  a  final  assessment  of  whether  the 
studies  are  adequate  to  evaluate  the 
toxicological  effects  of  DGBE  and 
possibly  DGBA  prior  to  its  statutory 
deadline  for  issuing  this  response  to  the 
ITC  designation  of  DGBA.  issuance  of 
this  ANPR  both  initiates  the  section  4(a) 
rulemaking  process  and  provides  the 
public  with  an  early  opportunity  to 
comment  on  the  issue  of  whether  thiese 
studies  will  provide  sufficient  data  to 
reasonably  determine  or  predict  the 
health  effects  of  concern  not  only  for 
DGBE  but  also  for  the  rrC-designated 
chemical  substance  DGBA. 

III.  General  Infoimatian 

A.  Chemical  Description 

DGBE  and  DOBA  are  colorless, 
relatively  nonpolar  liquids  with  faint 
sweet  orders.  A  summary  of  the 
physical  properties  of  DGBE  and  DGBA 
is  presented  in  the  table  below.  The 
chemicals  are  excellent  solvents  and 
cosolvents  for  high  molecular  weight 
resins  (Ref.  10). 

PHYStCAi.  Properties  of  OGBE  and  CXBBA  • 


Property 


Denaty  )g  par  ml) __ 

Molecular  waigM  (g  par  mala) 

Free»r>g  point  rC) ._ 

Boi*og  point  ("C) 


Vapor  prasaure  at  25^:  (■■  Hs) 
Flaan  poim  open  cup  (XJ 


>  (Re<  at. 

B.  Manufacturing 

DGBE  is  manufactured  by  reacting  n- 
butyl  alcohol  with  ethylene  oxide. 
DGBA  is  manufactured  by  reacting 
DGBE  with  acetic  anhydride.  Both 
chemicals  are  produced  in  enclosed 
processes  with  all  waste  streams 
recycled.  DGBE  is  produced  or  imported 
by  eight  companies  (Ref.  19).  Production 
of  DGBE  in  1981  and  1982  was  50  and  48 
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million  pounds,  respectively  (Ref.  11). 
DGBA  is  produced  by  only  one 
company.  Tennessee  Eastman  at 
Kingsport,  Tennessee.  Current 
production  is  confidential,  but  is  in  the 
range  of  1  to  10  million  pounds  per  year 
(Ref.  2). 

C.  Use 

DGBE  and  DGBA  are  found  in  a 
number  of  industrial  and  consumer 
products.  DGBE  and  DGBA  are  used  in 
inks  and  industrial  coatings  as  solvents 
and  carriers.  Unlike  the  lower  molecular 
weight  glycol  ethers  which  rapidly 
evaporate,  DGBE  and  DGBA  serve  to 
slow  the  rate  of  evaporation  (Ref.  10). 
Inks  and  coatings  containing  DGBE  and 
DGBA  are  usually  oven  dri«i  (Refs.  2 
and  20).  DGBE  and  DGBA  are  also  used 
as  coalescing  agents  in  consumer  latex 
paini  at  concentrations  of  0.5  to  3 
percent  by  weight  (Refs.  5, 12.  and  21). 
Coalescing  agents  are  compounds  added 
to  latex  paints  to  act  as  plasticizers  for 
the  latex  polymer.  Plasticizers  soften  the 
colloidal  latex  particles  and  allow  them 
to  merge  and  form  a  uniform  film  upon 
drying.  Coalescing  agents  slowly 
volatilize  from  paint  over  several  days 
following  application  (Ref.  12).  DGBE 
and  DGBA  also  serve  as  solvents  in  the 
manufacture  of  microelectronics  (Ref.  3). 

DGBE  is  also  used  as  a  diluent  in 
brake  fluids,  and  as  a  component  of 
cutting  oils  (Ref.  10).  and  in  a  number  of 
consumer  and  industrial  products 
including  metal  cleaners,  paint 
removers,  stamp  pad  inks,  floor  cleaners 
and  floor  wax  strippers,  floor  finishes, 
spray  cleaners,  and  penetrating  oils 
(Ref.  6). 

D.  Potential  Exposure 

EPA  believes  at  the  present  time  that 
the  largest  exposures  to  DGBE  and 
DGBA  will  occur  from  their  use  as 
coalescing  agents  in  latex  paints  and  as 
solvents  in  consumer  products. 
Exposures  during  manufacture  and 
processing  are  believed  to  be  low. 
Actual  chemical  production  occurs  only 
a  few  weeks  per  year  and  in  enclosed 
processes.  They  are  used  in  low 
concentrations  in-various  products  and 
their  low  vapor  pressure  minimizes  their 
potential  for  inhalation  exposure  in 
other  uses  (Refs.  2.  5  and  6). 

A  study  of  coalescing  agents  indicates 
that  DGBE  and  DGBA  will  be  slowly 
released  from  latex  wall  paint  to  the  air 
over  several  days  following  application 
(Ref.  12).  While  DGBA  and  DGBE  have 
low  vapor  pressures,  releases  of  the 
glycol  ethers  from  the  large  surface 
areas  of  painted  walls  are  estimated  to 
result  in  concentrations  of  1  to  5  parts 
per  million  (ppm)  in  consumers'  homes. 
Consumers  exposed  to  these  levels  are 


estimated  to  receive  doses  of  1  to  10 
milligrams  per  kilogram  per  day  (mg/kg/ 
day).  While  consumers  would  be 
exposed  to  these  levels  for  only  a  few 
days  per  year,  painters  would  be 
exposed  each  workday  (Ref.  9). 

The  estimated  dosage  from  dermal 
exposure  to  DGBE  and  DGBA  in  latex 
paint  is  believed  to  be  much  less  than 
that  by  inhalation.  While  painters  and 
consumers  received  significant  dermal 
exposure  to  latex  paints,  dermal  contact 
with  DGBE  and  DGBA  in  the  paints  is 
expected  to  be  minimal.  Both 
compounds  are  reported  to  partition  into 
the  latex  polymer  particles  from  the 
solvent  portion  of  latex  paints;  as  a 
result,  they  would  be  relatively 
unavailable  for  dermal  absorption  (Ref. 
12). 

DGBE  is  also  used  in  a  wide  variety  of 
commercial  and  consumer  products. 
Some  commercial  products  have 
considerable  dermal  exposure,  such  as 
cutting  fluids  and  brake  fluids. 
Consumer  products  containing  DGBE 
such  as  cleaners,  waxes,  and 
penetrating  oils  also  have  potential  for 
dermal  exposure.  Levels  of  DGBE  in 
commercial  products  is  not  known,  but 
DGBE  is  present  in  consumer  products 
at  levels  up  to  10  percent  (Ref.  6). 

E.  Health  Effects 

Little  toxicological  information  has 
been  found  on  DGBE  and  DGBA.  DGBE 
and  DGBA  have  relatively  low  acute 
toxicities  with  the  rat  oral  median  lethal 
doses  (LDsos)  greater  than  5.000 
milligrams  per  kilogram  (mg/kg).  At 
doses  slightly  less  (han  the  LDjo.  DGBE 
has  been  reported  to  cause  narcosis 
(Ref.  8).  In  rabbits,  dermal  LDsos  differ 
from  oral  LDsos  by  a  factor  of  only  two. 
indicating  that  both  chemicals  are 
absorbed  through  the  skin  (Refs.  1  and 
15).  The  chemicals  are  relatively 
nonirritating  to  the  skin  and  eye  (Refs.  1 
and  8).  The  limited  subchronic  data 
indicate  that  in  rats,  oral  doses  of  500  to 
1.000  mg/kg/day  of  either  chemical 
affect  the  renal  system,  causing 
degeneration  of  the  kidney  tubules 
(Refs.  1  and  4).  DGBA  has  also  been 
reported  to  cause  hematuria  (Ref.  1). 

DGBE  and  DGBA  are  also  suspected 
of  causing  reproductive  and  other 
effects  based  upon  analogy  to  other 
glycol  ethers,  and  to  ethylene  glycol 
butyl  ether  (EGBE)  in  particular.  EGBE 
has  been  reported  to  cause  teratogenic 
and  fetotoxic  effects,  renal  toxicity, 
hematuria,  and  hemolysis  (erythrocyte 
fragility)  (Ref.  13). 

Erythrocyte  fragility  has  been 
reported  as  the  lowest  observed  effect 
for  EGBE  with  an  inhalation  no- 
observed-effect  concentration  of  32  ppm 
(Ref.  14).  No  information  has  been  found 


on  the  mutagenicity  and  oncogenicity  of 
DGBA  and  DGBE. 

EPA  has  no  information  on  the 
environmental  effects  of  DGBE  and 
DGBA.  The  FTC  had  no  concerns  over 
DGBA's  environmental  effects  due  to  its 
predicted  rapid  degradation  in  the 
environment.  Based  upon  its  own 
analysis,  the  Agency  agrees  with  the 
ITC  that  DGBA  will  rapidly  degrade 
(Ref.  18).  The  Agency  also  believes  that 
DGBE  will  degrade  in  a  similar  manner 
to  DGBA  (Ref.  17). 

IV.  Tentative  EPA  Decision 

A.  Preliminary  Finding 

At  this  time.  EPA  believes  that  DGBE 
and  DGBA  may  meet  the  criteria  for  a 
finding  under  section  4(a)(l)(B)(i)  of 
TSCA.  This  belief  is  based  upon  the 
potential  for  substantial  human 
exposure  presented  in  Unit  III.  D  above. 
EPA  also  believes  that  DGBA  and  DGBE 
may  meet  the  criteria  for  a  finding  under 
section  4(a)(l)(A)(i)  for  hematological 
effects.  EGBE.  a  close  analog  to  DGBA 
and  DGBE,  is  reported  to  have  a  no- 
observed-effect  level  for  hematological 
effects  close  to  the  levels  estimated  for 
exposures  from  latex  paint  (Ref.  14).  The 
Agency  believes  that  the  available  data 
may  be  inadequate  to  reasonably 
determine  or  predict  the  health  effects  of 
these  chemicals  and  that  testing  is 
necessary  to  develop  such  data. 

B.  Testing  Under  Consideration 

In  order  to  assess  the  potential 
hazards  of  DGBE  and  DGBA,  EPA  is 
considering  proposing  testing  DGBE  and 
DGBA  for  the  following  effects: 
Subchronic  toxicity  (including 
neurotoxic  and  behavioral  toxicity  and 
renal  and  hematological  effects), 
developmental  effects,  reproductive 
toxicity,  mutagenicity  and 
carcinogenicity.  The  subchronic  toxicity 
testing  is  being  considered  on  the  basis 
of  the  lack  of  no-observed-effect  levels 
for  the  reported  renal  effects.  Testing  for 
developmental,  hematological,  and 
reproductive  effects  is  based  upon 
analogy  to  the  effects  of  other  glycol 
ethers.  Neurotoxic  effects  testing  is 
based  upon  the  narcosis  reported  for 
DGBE  (See  Unit  V.  4  below).  Evidence  of 
mutagenicity  and  carcinogenicity  have 
not  been  reported  nor  is  EPA  aware  of 
any  evidence  of  these  effects  in  other 
glycol  ethers.  However,  because  of  the 
specific  emphasis  TSCA  places  upon 
carcinogenicity  and  mutagenicity,  the 
Agency  is  proposing  mutagenicity 
testing  with  oncogenicity  testing  if  the 
mutagenicity  testing  is  positive. 

At  the  present  time,  EPA  is 
considering  requiring  the  following  test 
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program  for  both  compounds.  A  90-day 
subchronic  oral  study  would  be 
performed  with  a  complete 
histopathology  of  reproductive  organs 
including:  ovaries,  testes,  uterus,  cervix 
and  vagina,  epididymides,  seminal 
vesicles,  and  prostate  and  pituitary 
glands.  Effects  observed  in  these  organs 
would  trigger  a  requirement  for  full 
reproductive  effects  testing. 
Neurotoxicity  and  behavioral  toxicity 
testing  would  also  be  performed  on  the 
test  animals.  As  part  of  the  90-day 
subchronic  study,  a  satellite  group  is 
proposed  to  evaluate  hematological 
effects.  Hematological  testing  would 
consist  of  serial  sacrifices  with  blood 
counts,  measurements  of  blood 
chemistry,  and  bone  marrow  studies 
over  the  first  2  weeks  of  dosing.  This 
schedule  is  being  considered  because  of 
the  transitory  blood  effects  reported  for 
EGBE  (Ref.  13).  Developmental  effects 
testing  by  the  oral  route  would  be 
required  as  would  a  tiered  mutagenicity 
test  sequence.  Positive  findings  in 
certain  mutagenicity  tests  would  lead  to 
further  mutagenicity  testing  and.  in 
some  cases,  to  carcinogenicity  testing. 
EPA  is  also  considering  requiring 
comparative  pharmacokinetics  for  the 
inhalation  and  oral  routes  of  exposure  to 
allow  an  evaluation  of  the  effect  of  the 
route  of  exposure  upon  the  effects  of 
DGBA  and  DGBE. 

V.  Issues  for  Comments 

1.  EPA  requests  comments  on  the 
testing  program  set  forth  in  this  advance 
notice  for  DGBE  and  DGBA. 

2.  EPA  is  considering  testing  of  only 
DGBE  if  DGBA  can  be  shown  to  rapidly 
metabolize  to  DGBE.  Is  such  an 
approach  approprite  for  these  two 
substances?  If  so.  what  testing  is 
necessary  to  demonstrate  that  this 
metabolism  occurs  and  to  permit  the  use 
of  DGBE  test  data  in  assessing  the  risks 
of  exposure  to  DGBA? 

3.  EPA  is  considering  proposing 
testing  for  toxic  effects  by  oral 
administration  of  doses  while  the  major 
route  of  exposure  for  DGBE  and  DGBA 
will  be  inhalation  and  to  a  lesser  extent 
dermal  contact.  EPA  recognizes  the 
toxicological  problems  in  extrapolation 
of  dose  response  data  from  one  route  of 
exposure  to  another.  However,  the 
Agency  believes  that  the  low  vapor 
pressures  of  DGBE  and  DGBA  may 
prevent  inhalation  dosing  of  the  animals 
at  levels  sufficient  to  reliably  evaluate 
the  chemicals'  toxic  effects.  EPA 
requests  comments  and  information  on 
the  effect  of  the  route  of  administration 
on  the  toxicology  of  these  chemicals. 

4.  EPA  is  considering  requiring 
neurotoxicity  testing  for  DGBA  and 
DGBE.  Neurotoxicity  testing  is  being 


considered  because  of  the  report  that 
DGBE  caused  narcosis  when 
administered  at  doses  near  the  acute 
LDso.  and  also  because  another  glycol 
ether,  ethylene,  glycol  methyl  ether,  has 
been  reported  to  cause  neuropathy  in 
workers  (Ref.  6).  However.  DGBE  and 
DGBA  have  not  been  reported  to  cause 
neurotoxic  effects  when  tested  at  lower 
doses  for  longer  periods  of  time  (Refs.  1 
and  4).  Further,  ethylene  glycol  ethyl 
and  butyl  ethers,  which  are  structurally 
closer  to  DGBE  and  DGBA  then  ethylene 
glycol  mehtyl  ether,  do  not  cause 
neuropathy.  EPA  recognizes  that 
consumer  and  commercial  exposures 
from  latex  paints  result  in  doses  several 
orders  of  magnitude  below  the  levels  of 
DGBE  reported  to  cause  narcosis,  but  in 
the  absence  of  test  data,  the  Agency  is 
reluctant  to  conclude  that  the 
substances  are  unlikely  to  present 
unreasonable  risks  of  neurotoxicity. 
EPA  is  therefore  requesting  comments 
on  the  need  for  neurotoxicity  testing. 

VI.  Development  of  Rulemaking 

After  reviewing  the  ITC  report  and 
other  available  information,  EPA 
believes  that  there  is  sufficient  reason  to 
proceed  with  the  development  of  a  test 
rule  for  DGBE  and  DGBA.  A 
bibliography  of  all  published  and 
unpublished  studies  received  by  the 
Agency  is  available  for  review  as  part  of 
the  public  record  (see  Unit  VII  below). 
In  publishing  this  ANPR.  EPA  wishes  to 
receive  comments  on  the  testing  being 
considered  and  the  basis  for  requiring 
that  testing. 

The  Agency  will  analyze  all 
comments,  production  and  use  patterns, 
available  data,  and  other  relevant  issues 
raised  on  comments  on  this  ANPR. 

VII.  PubUc  Record 

EPA  has  established  a  public  record 
for  this  ANPR.  docket  number  [OPTS- 
42062).  The  record  includes  the 
following  information: 

A.  Supporting  Documentation 

(1)  Federal  Register  notice  containing 
the  designation  of  DGBA  to  the  priority 
list  (48  FR  55674)  and  all  conunents  on 
DGBA  received  in  response  to  that 
notice. 

(2)  Conununications  (public). 

(a)  Letters. 

(b)  Contact  reports  of  telephone 
conversations. 

(c)  Meeting  summaries. 

(3)  Published  and  unpublished  data. 

(4)  Technical  support  document 
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Administrator. 
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40  CFR  Part  799 
[OPTS-4aOS1:  FRL  K90-5] 

Oteyiamine;  Proposed  Test  Rule 

AOCNCr:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  that 
manufacturers  and  processors  of 
oleyamine  (9-octadecenylamine,  ODA) 
be  required,  under  the  Toxic  Substances 
Control  Act,  to  perform  testing  for  (1) 
developmental  toxicity.  (2)  gO-day 
dermal  subchronic  toxicity  which  will 
include  neurobehavioral  observations, 
emphasis  on  reproductive  system 


histopathology.  and  a  dermal  absorption 
determination,  and  (3)  mutagenicity 
using  a  tiered  scheme  with  triggers  to 
oncogenicity  testing.  This  proposed  rule 
is  in  response  to  the  Interagency  Testing 
Committee's  designation  of  ODA  for 
priority  consideration  of  health  effects 
testing. 

DATES:  Submit  written  comments  on  or 
before  January  18. 1985.  Make  requests 
to  submit  oral  comments  by  January  3, 
1985.  If  requests- are  made  to  submit  oral 
comments.  EPA  will  hold  a  public 
meeting  on  February  4, 1985.  on  this  rule 
in  Washington.  D.C.  For  further 
information  on  arranging  to  speak  at  the 
meeting  see  Unit  VI  of  this  preamble. 
ADORCSS:  Submit  written  comments  in 
triplicate  identified  by  the  document 
control  number  (OPTS-42061)  to:  TSCA 
Public  Information  Office  (TS-793). 
Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-108,  401  M  St.  SW.. 
Washington.  D.C.  20460. 

A  public  version  of  the  administrative 
record  supporting  this  action  (with  any 
confidential  Business  information 
deleted)  is  available  for  inspection  at 
the  above  address  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTNCR  INFORMATION  CONTACT 
Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799).  Rm.  E-543. 
401  M  St.  SW..  Washington.  D.C.  20460. 
Toll  Free:  (800-424-0065),  In 
Washington.  D.C:  (554-1404),  Outside 
the  USA:  {Operator-202-554-1404). 
SUPPt^MENTARY  INFORMATION:  EPA  is 
issuing  a  proposed  test  rule  under 
section  4{a)  of  TSCA  in  response  to  the 
Interagency  Testing  Committee's 
designation  of  oleylamine  for  health 
effects  testing  consideration. 

I.  Introduction 

Section  4(e)  of  TSCA  (Pub.  L.  94-489. 
90  Stat.  2003  et  seq.;  15  U.S.C.  2601  et 
seq.)  established  an  Interagency  Testing 
Committee  (ITC)  to  recommend  to  EPA 
a  list  of  chemicals  to  be  considered  for 
testing  under  section  4(a)  of  the  Act. 

The  ITC  designated  oleylamine  (9- 
octadecenylamine,  or  ODA.  CAS  #112- 
90-3)  for  priority  consideration  in  its 
13th  Report  and  submitted  it  to  EPA  on 
November  25. 1983.  The  submission  was 
published  in  the  Federal  Register  of 
December  14. 1983  (48  FR  55674). 
(Hereafter  "ODA"  will  refer  to  the 
substance,  9-octadecenyIamine,  and  the 
term  "oleylamine"  will  refer  to 
commerical  fatty  amine  mixtures 
containing  65  to  76  percent  ODA.)  The 
ITC  recommended  that  ODA  be 
considered  for  a  staged  testing  program, 
beginnings  with  toxicokinetics  and  then 


testing  for  mutagenicity  and 
teratogenicity  if  percutaneous 
absorption  is  demonstrated.  This  notice 
of  proposed  rulemaking  serves  as  EPA's 
response  to  the  recommendations  of  the 
ITC  for  ODA.  The  bases  of  these 
recommendations  were  as  follows: 
production  of  4.5  to  5.5  million  pounds 
per  year,  estimated  occupational 
exposure  of  3.155  workers,  positive  data 
from  dietary  and  intraperitoneal 
teratogenicity  stiidies,  and  lack  of 
sufficient  data  to  characterize  the  effects 
of  concern  for  ODA. 

Under  section  4(a)  of  TSCA.  the 
Administrator  shall  by  rule  require 
testing  of  a  chemical  substance  or 
mixture  to  develop  approrpriate  test 
data  if  the  Agency  finds  that: 

(A)(i)  the  manufacture,  distribution  in 
commerce,  processing,  use,  or  disposal  of  a 
chemical  substance  or  mixture,  or  that  any 
combination  of  such  activities,  mny  present 
an  unreasonable  risk  of  injury  to  health  or  the 
environment. 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  such 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data;  or 

(B){i)  a  chemical  substance  or  mixture  is  or 
will  be  produced  in  substantial  quantities, 
and  (I)  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  or  (II)  there  is  or  may 
be  significant  or  substantial  human  exposure 
to  such  substance  or  mixture, 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  the 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data. 

In  making  a  section  4(a)(l)(A)(i) 
finding.  EPA  considers  both  exposure 
and  toxicity  information  to  make  the 
finding  that  the  chemical  may  present  an 
unreasonable  risk.  For  the  first  finding 
under  section  4(a)(1)(B).  EPA  considers 
only  production,  exposure  and  release 
information  to  determine  if  there  is 
substantial  production  and  significant  or 
substantial  exposure  or  substantial 
release.  For  the  second  finding  under 
both  sections  4(a)(1)(A)  and  4(a)(1)(B). 
EPA  examines  toxicity  and  fate  studies 
to  determine  if  existing  information  is 
adequate  to  reasonably  determine  or 
predict  the  effects  of  human  exposure  or 
environmental  release  of  the  chemical. 
In  making  the  third  finding  that  testing  is 
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necessary,  EPA  considers  whether  any 
ongoing  testing  will  satisfy  the 
information  needs  for  the  chemical  and 
whether  testing  which  the  Agency  might 
require  would  be  capable  of  developing 
the  necessary  information. 

EPA's  approach  to  determining  when 
these  findings  are  appropriately  made  is 
described  in  detail  in  EPA's  first  and 
second  proposed  test  rules  as  published 
in  the  Federal  Register  of  July  18, 1980 
(45  FR  48528)  and  June  5. 1981  (46  FR 
30300).  The  section  4(a)(1)(A)  findings 
are  discussed  in  45  FR  48528  and  46  FR 
30300  and  the  section  4(a)(1)(B)  findings 
are  discussed  in  46  FR  30300. 

In  evaluating  the  ITC's  testing 
recommendations  for  ODA.  EPA 
considered  all  available  relevant 
information  including  the  following: 
Information  presented  in  the  ITC's 
report  recommending  testing 
consideration;  production  volume,  use. 
exposure,  and  release  information 
reported  by  manufacturers  of  ODA 
under  the  TSCA  section  8(a)  Preliminary 
Assessment  Information  Rule  (40  CFR 
Part  712);  unpublished  health  and  safety 
studies  submitted  by  manufacturers  and 
processors  of  ODA  under  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  Rule  (40  CFR  Part  716);  and 
other  published  and  unpublished  data 
available  to  the  Agency, 

II.  Proposed  Rule 

On  the  basis  of  its  evaluation  as 
described  in  this  proposed  rule  and  the 
technical  support  document  (Ref.  1). 
EPA  is  proposing  for  ODA  oral 
developmental  toxicity  '  testing,  a  tiered 
mutagenicity  testing  scheme  with  the 
capacity  to  trigger  oncogenicity  testing 
(see  further  explanation  in  section  VI-E 
of  Ref.  1;  see  also  II.H  of  this  notice), 
and  a  90-day  dermal  subchronic  toxicity 
test.  The  90-day  test  is  to  include 
neurobehavioral  observations,  emphasis 
on  reproductive  system  histopathology 
and  a  dermal  absorption  determination. 
The  Agency  is  proposing  this  testing 
under  the  authority  of  section  4(a)(1)(B) 
of  TSCA;  the  developmental  toxicity 
testing  is  also  being  proposed  under 
section  4(a)(1)(A). 

A.  Profile 

ODA  (CAS  No.  112-90-3)  is  a  yellow 
liquid  with  an  ammoniacal  ordor. 
Typical  fatty  amine  mixtures  (67  percent 
ODA)  have  a  boiling  range  of  275-344  'C 
at  760  mm  HG  and  a  specific  gravity  of 
0.819  at  38  *C.  ODA's  solubility  in  water 


'The  Agency  ha*  concluded  that  the  term 
"developmental  toxicity"  is  more  appropriate  than 
the  term  "teratogenicity"  and  therefore  it  will  be 
used  in  place  of  the  term  "teratogenicity".  For  a 
more  complete  discussion  see  49  FR  39810  (October 
la  1984). 


is  estimated  to  be  0.5  x  lO   *  mg  I  or  less 
at  20  *C.  its  estimated  vapor  pressure  is 
0.5x10  *mmHgat  10°Candits 
estimated  log  P  (octanol-water  partition 
coefficient)  ranges  from  7.5  to  8.1. 

CHs(CH2),Ch=CH(CH2)7CH,NH, 
9= octadecenylamine  (ODA) 

Industry  estimates  of  production  of 
oleylamine  in  1982  range  from  5.5  to  6.5 
million  pounds,  and  the  U.S. 
International  Trade  Commission 
(USITC)  reports  1982  oleylamine 
production  to  be  4.952  million  pounds. 
Both  of  these  production  figures  are  for 
fatty  amine  mixtures  called  oleylamine 
by  the  producers.  EPA  estimates  that  the 
ODA  contained  in  all  the  fatty  amine 
mixtures  produced  in  1982  amounts  to 
between  18  and  29  million  poimds.  ODA 
is  produced  by  six  firms:  AJczo  Chemie 
America;  Witco  Chemcial  Corp.;  Jetco 
Chemicals.  Inc.;  Sherex  Chemical 
Company,  Inc.;  Borg-Wamer  Corp.;  and 
Tomah  ftoducts,  Inc.  Production  is 
conducted  at  nine  sites.  Akzo  uses  a 
continuous  reaction  process  and  the 
others  use  closed  batch  reactors.  Akzo 
produces  over  fifty  percent  of  the  total 
U.S.  production.  ODA's  major  use  in 
which  human  exposure  is  probable  is  as 
an  additive  to  petroleum  lubricants  or  as 
an  intermediate  for  such  additives.  It  is 
also  used  as  a  collector  agent  in  ore 
flotation,  in  asphalt  preparation,  in  a 
concrete  mold  release  agent  and  in  the 
manufacture  of  paper,  paperboard,  and 
glues.  For  a  more  detailed  discussion  of 
properties,  productions,  uses  and 
exposure  of  oleylamine  and  other  ODA- 
containing  mixtures,  see  the  oleylamine 
support  document  available  from  the 
TSCA  Assistance  Office. 

B.  Findings 

EPA  is  basing  its  proposed  testing  of 
ODA  on  the  authority  of  sections 
4(a)(1)(A)  and  4(a)(1)(B)  of  TSCA. 

1.  The  section  4(a)(1)(A)  findings  for 
developmental  effects  are  as  follows: 

a.  EPA  finds  that  the  manufacture, 
processing,  and  use  of  ODA  may  present 
an  unreasonable  risk  of  injury  to  human 
health  due  to  developmental  toxicity 
because  (1)  available  animal  studies 
suggest  that  ODA  may  cause  such 
effects  and  (2)  in  excess  of  2.8  million 
individuals  are  potentially  exposed  to 
ODA  as  a  result  of  its  manufacture, 
processing,  and  use.  The  primary  route 
of  human  entry  is  thought  to  be  dermal 
absorption  of  ODA-containing 
lubricants. 

b.  EPA  also  finds  that  there  are 
insufficient  animal  and  human  data  to 
reasonably  determine  or  predict  the 
developmental  toxicity  of  ODA.  The 
finding  of  "may  present  an  unreasonable 
risk"  of  adverse  developmental  effects  is 


based  in  part  on  a  study  (Ref.  2)  in 
which  pregnant  mice  (4-5  per  dose 
group)  were  exposed  to  single  doses  of 
ODA  either  by  intraperitonal  (i.p.) 
injection  (200,  400,  800,  or  1,600  mg/kg) 
or  orally  (200,  800.  or  3,200  mg/kg). 
Maternal  lethality  was  produced  in  the 
two  highest  i.p.  groups  and  the  highest 
oral  group.  Dose-related  increases 
occurred  in  percentages  of  fetal 
resorption  (all  groups)  and  skeletal 
malformations  (400  and  800  mg/kg  i.p, 
groups).  Dose-related  decreases 
occurred  in  fetal  body  weights  in  all  i.p. 
groups. 

These  data  are  not  adequate  to 
characterize  the  potential 
developmental  toxicity  of  ODA.  The 
study  was  too  limited  in  design,  and 
analysis  and  reporting  of  results 
provided  too  little  information  to 
adequately  assess  ODA's  potential  as  a 
developmental  hazard. 

Rabbit  and  rat  studies  (Refs.  3  through 
7]  also  support  a  finding  of  a  potential 
unreasonable  risk  of  adverse 
developmental  effects.  In  each  of  these 
studies  pregnant  rabbits  or  rats  (14-22 
per  dose  group)  were  exposed  orally  to  a 
1:1  mixture  of  ODA  hydrofluoride  and 
cetylamine  hydrofluoride  (1.2,  6.0,  and 
30  mg/kg/day)  during  all  or  part  of  the 
gestation  period  imtil  sacrifice  or  day  21 
postnatally.  Teratological,  fertility, 
reproductive,  and  perinatal  and 
postnatal  observations  were  made. 
Compared  to  controls,  there  were 
increased  intrauterine  deaths  at  the 
majority  of  dose  levels  in  the  majority  of 
groups,  and  ossification  variations  and 
malformations  at  the  higher  three  dose 
levels  in  approximately  one-half  of  the 
test  groups. 

These  data  are  also  not  adequate  to 
characterize  the  potential  adverse 
developmental  effects  of  ODA.  The 
effects  were  not  always  observed  at 
levels  of  statistical  significance;  there 
was  evidence  of  inconsistent 
observations  from  study  to  study;  and  it 
cannot  be  determined  to  what  extent  the 
adverse  effects  observed  may  have  been 
influenced  by  the  presence  of  the 
hydrofluoride  or  cetylamine 
constituents. 

c.  EPA  finds  that  additional 
developmental  effects  testing  of  ODA  is 
necessary  to  develop  adequate  data  to 
evaluate  reasonably  the  developmental 
risks  posed  by  exposure  to  ODA. 

2.  The  section  4{a)(l)(B)  findings  are 
as  follows: 

a.  EPA  finds  that  ODA  is  produced  in 
substantial  quantities.  Production  of 
oleylamine  was  reported  by  the  USITC 
to  be  4.952  million  pounds  in  1982. 
Production  estimates  for  ODA,  however, 
range  to  29  million  pounds  for  1982 
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when  the  ODA  portion  of  captive 
production  as  well  as  production  of  all 
conunercial  OSA-containing  substances 
is  taken  into  account. 

b.  EPA  also  finds  that  there  may  be 
substantial  human  exposure  to  ODA.  On 
the  basis  of  the  National  Occupational 
Hazard  Survey  conducted  in  1972-1^4, 
eight  occupations  in  six  industries 
involving  an  estimated  3.155  workers 
were  found  to  be  subject  to  exposure  to 
ODArContaining  products  of  various 
kinds.  The  major  human  exposure  route 
is  thought  to  be  dermal  absorption  from 
ODA-containing  lubricants  handled  by 
mechanics  and  workers  in  other 
machine-related  occupations.  For  1984. 
the  Bureau  of  Labor  Statistics  has 
identified  eight  mechanic  and  other 
machine-Delated  occupations  which 
involve  approximately  2.8  milbon 
workers. 

c  EPA  finds  that  there  are  insufficient 
data  available  to  reasonably  determine 
or  predict  the  efiecta  of  this  exposure  in 
the  areas  of  developmental  toxicity, 
mutagenicity,  oncogenicity,  subchronic 
toxicity,  neurobehaviorai  effects, 
reproductive  histopathology  and  dermal 
absorption.  EPA.  therefore,  finds  that 
testing  of  OOA  is  necessary  to  develop 
such  data. 

The  analysis  on  which  the  above 
findings  are  based  is  presented  in  the 
oleylamine  support  document  which  is  a 
part  of  this  rulemaking  record  (Ref.  1). 
EPA  is  proposing  limited  initial  testing 
of  ODA  rather  than  the  full  range  of 
testing  often  used  by  the  Agency  under 
section  4(a)(1)(B)  of  TSCA. 

In  cases  of  section  4(a)(1)(B)  findings 
for  chemicals  with  widespread  exposure 
at  moderate  to  high  concentration  levels, 
such  as  1,1,1-trichloroethane,  EPA  has 
generally  followed  a  policy  that  data 
from  a  broad  range  of  tests  are 
necessary  to  reasonably  determine  or 
predict  the  risks  that  may  be  presented 
by  the  chemical's  manufacture, 
processing,  distribution  in  commerce, 
use,  and  disposal.  Such  tests  include 
mutagenicity,  acute  toxicity,  acute 
dermal  irritation/corrosion,  acute  eye 
irritation/corrosion,  skin  sensitization, 
oncogenicity,  chronic  effects, 
reproductive  effects,  teratogenicity,  and 
neurotoxicity  (Federal  Register,  )une  5, 
1961,  48  FR  30302).  EPA  would  require 
testing  for  all  such  effects  for  which 
adequate  data  are  not  available. 
However,  in  cases  where  EPA  finds  that 
there  is  substantial  production  and  that 
a  substantial  number  of  persons  may  be 
exposed,  but  that  such  exposure  is 
typically  to  low  levels  of  a  chemical, 
EPA  makes  a  case-by-case  judgment  as 
to  what  testing  should  be  required.  The 
use  of  a  screening  approach  seems 
appropriate  for  low-level  exposure  to 


chemicals  for  which  little  or  no  toxicity 
data  exist  Adverse  effects  would  only 
be  expected  at  these  exposure  levels  for 
highly  toxic  chemicals.  Screening  tests 
should  enable  EPA  to  identify 
significant  toxicities  of  the  chemical  and 
determine  what,  if  any,  further  testing  is 
necessary. 

The  low-level  exposure  situation 
appears  to  apply  to  ODA.  Specifically, 
the  Agency  notes  that  use  of  ODA  is  not 
expected  to  expand  to  types  of  products 
other  than  the  current  use  in  lubricants 
and  related  products,  and  that  product 
concentrations  are  limited  to  1  percent 
or  less  of  oleylamine.  Thus,  in 
conjunction  with  existing  data  on  acute 
effects  and  the  developmental  toxicity 
testing  proposed  above,  EPA  believes 
that  for  ODA  a  screening  approach 
consisting  of  mutagenicity  tests  and  a 
90-day  dermal  subchronic  test  with 
reproductive  system  histopathology  and 
neurobehaviorai  observations  is 
appropriate.  The  dermal  route  of 
administration  reflects  the  expected 
human  exposure  pattern.  The  added 
reproductive  system  histopathology  in 
the  subchronic  test  will  screen  for 
reproductive  toxicity.  Similarly,  a 
functional  observation  battery  will 
screen  for  neurotoxic  effects,  and 
mutagenicity  testing  will  screen  for 
oncogenic  potential.  In  all  cases, 
positive  results  could  lead  to  a 
determination  that  more  testing  should 
be  done:  negative  results  would  provide 
reasonable  assurance  of  little  or  no 
potential  risk. 

From  data  for  structurally  similar 
chemicals,  EPA  believes  that  some 
dermal  absorption  of  ODA  will  occiu- 
(see  section  VI.A  of  Support  Document). 
Therefore,  the  Agency  is  not  following 
the  rrCs  recommendation  of  an  initial 
toxicokinetics  study  with  testing  for 
specific  health  effects  if  percutaneous 
absorption  is  demonstrated.  However, 
EPA  is  proposing  that  a  dermal 
absorption  determination  be  conducted 
as  part  of  the  90-day  subchronic  study  to 
provide  data  relevent  to  interpreting  the 
oral  test  for  developmental  effects. 

The  rrC  recommendations  and  EPA's 
proposed  tests  are  summarized  below: 

Testing  for  CX£yuumine 


Testing  fo«  Oleylamine— Continued 


Toxicokinalic*.. 
G«no<oiueMy..._ 
TwatogMoly.. 


OncogeraMy — 

90.Oay  (t«miit 

■jbcltfofiic 


Naunbttmiteat 
OtJMTvmon*. 


rrc 


CowMowl*.. 


EPA  propoul 


X' 

X 
X 
(Dawalapfnantal 

loncity) 
CondMonH' 
X 


TaM 

ITC 

EPA  proposal 

Ra«raducliv* 

X* 

(ystam 

hiaio(Mthology, 

*  Includwl  in  90-(*iy  suBohronic  lesang 
»  Oapandt  on  KwcotanMei  muttr 
■^  OapandB  on  grxiloiicily  rasuMs. 

EPA  is  not  proposing  an  oncogenicity 
btoassay  based  on  the  section  4(a)(1)(B) 
finding  because  EPA  considers  the 
required  mutagenicity  tests  as  an 
appropriate  first  tier  for  oncogenicity. 
However,  EPA  finds  that  if  certaiaof  the 
required  mutagenicitj'  tests  produce 
positive  results,  this  will  be  sufficient  to 
indicate  that  ODA  may  present  an 
unreasonable  risk  of  oncogenic  effects. 
In  such  circumstances,  EPA  finds  that 
without  data  from  a  2-year  bioassay 
there  will  be  insufficient  data  to  predict 
oncogenicity,  and  testing  will  be 
necessary  to  develop  oncogenicity  data. 

The  scheme  for  triggering  to  higher- 
tier  mutagenicity  and  oncogenicity 
testing  is  similar  to  that  proposed  for  the 
cresols  (48  FR  3181Z  July  11, 1983)  and 
the  C9  aromatic  hydrocarbons  (48  FR 
23086.  May  23, 1983).  The  tier  testing 
scheme  proposed  for  ODA  is  described 
in  detail  in  unit  V.I.D.  of  the  oleylamine 
support  document  which  is  part  of  this 
rule-making  record.  The  Agency  has 
received  and  evaluated  comments  on 
these  notices  and  is  reviewing  its  policy 
on  the  use  of  triggers  between 
mutagenicity  tests  and  from 
mutagenicity  tests  to  oncogenicity 
testing.  EPA  will  publish  the  results  of 
this  review  in  the  near  future.  The 
Agency  does  not  request  further 
comment  in  this  area,  but  those  wishing 
to  comment  may  do  so. 

C.  Test  Substance 

ODA  is  routinely  manufactured,  sold, 
and  used  industrially  as  a  fatty-amine 
mixture.  Laboratory  grade  ODA  (97 
percent  pure)  is  used  in  much  smaller 
quantities.  EPA  is  proposing  that  the  test 
substance  be  the  purest  commercial 
form  of  ODA  in  a  suitable  vehicle. 
Comments  are  requested  in  unit  II.H  of 
this  preamble  on  whether  the 
commercial  or  laboratory  grade  ODA 
would  be  the  most  appropriate  test 
substance.  The  vehicle  should  be  one 
such  as  mineral  oil  for  which  there  are 
historical  toxicological  data  and  which 
will  not  interfere  with  test  results. 

D.  Persons  Required  to  Test 

Section  4(b)(3)(B)  of  TSCA  specifies 
that  the  activities  for  which  the 
Administrator  makes  section  4(a) 
findings  (manufacturing,  processing. 
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distribution  in  commerce,  use  and/or 
disposal)  determine  who  bears  the 
responsibility  for  testing.  Manufacturers 
are  required  to  test  if  the  findings  are 
based  on  manufacturing  ("manufacture" 
is  defined  in  section  3(7)  of  TSCA  to 
include  "import").  Processors  are 
required  to  test  if  the  findings  are  based 
on  processing.  Both  manufacturers  and 
processors  are  required  to  test  if  the 
exposures  giving  rise  to  the  findings 
occur  during  use.  distribution,  or 
disposal.  Because  EPA  has  found  that 
the  manufacture,  processing  and  use  of 
ODA  may  present  an  unreasonable  risk 
of  developmental  effects  and  that  the 
use  of  ODA-containing  substances  may 
give  rise  to  substantial  human  exposure 
(unit  II.B),  EPA  is  proposing  that  persons 
who  manufacture  or  process,  or  who 
intend  to  manufacture  or  process 
substances  containing  this  chemical  at 
any  time  from  the  effective  date  of  this 
test  rule  to  the  end  of  the  reimbursement 
period,  be  subject  to  the  rule.  The  end  of 
the  reimbursement  period  will  be  5 
years,  or  an  amount  of  time  equal  to  that 
which  was  required  to  develop  data  if 
more  than  5  years,  after  the  submission 
of  the  last  final  report  required  under 
the  final  test  rule.  As  discussed  in  unit 
lI.E,  EPA  expects  that  manufacturers 
will  conduct  testing  and  that  processors 
will  ordinarily  be  exempted  from  testing. 
Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  fix)m  that  requirement. 

E.  Test  Rule  Development  and 
Exemptions 

Test  rule  development  for  ODA  will 
be  conducted  as  a  two-phase  process 
under  the  regulations  in  40  CFR  Part  790 
(49  FR  39774,  October  10, 1984).  In  this 
proposed  phase  I  rule,  EPA  is  proposing 
that  specific  testing  be  required  for 
ODA.  This  phase  of  the  rulemaking  will 
allow  the  public  to  comment  on  the 
decision  to  require  testing  and  the 
specific  types  of  tests  to  be  required. 
Phase  II  will  begin  after  promulgation  of 
the  final  phase  I  rule.  In  phase  II,  EPA 
will  receive  proposed  study  plans  for  the 
specific  test  requirements  adopted  in  the 
phase  I  rule.  EPA  will  make  those  study 
plans  available  for  public  comment. 
After  comment,  the  Agency  will  adopt 
the  study  plans,  as  proposed  or 
modified,  as  specific  test  standards  for 


the  tests  required  by  the  phase  I  rule. 
Persons  who  submit  the  study  plans  will 
be  obligated  to  perform  the  tests  in 
accordance  with  the  test  standards 
adopted 

EPA's  final  regulations  for  the 
issuance  of  exemptions  from  two-phase 
test  rule  testing  requirements  are  in  40 
CFR  Part  790  (49  FR  39774,  October  la 
1984).  In  accordance  with  these  rules, 
any  manufacturer  or  processor  subject 
to  a  phase  I  test  rule  may  submit  an 
application  to  EPA  for  an  exemption 
from  submitting  study  plans  and  from 
conducting  any  or  all  of  the  tests 
required  under  such  a  rule.  If 
manufacturers  perform  all  the  required 
testing,  processors  will  be  granted 
exemptions  automatically  without 
having  to  file  applications. 

EPA  is  not  proposing  to  require  the 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  the 
proposed  testing  for  ODA.  As  noted  in 
unit  I1.C  EPA  has  specified  that  the 
highest  purity  ODA  commercially 
available  be  used  for  testing. 

F.  Reporting  Requirements 

EPA  is  proposing  that  all  data 
developed  under  this  rule  be  developed 
and  reported  in  accordance  with  the 
final  TSCA  Good  Laboratory  Practice 
(CLP)  Standards  (40  CFR  Part  792). 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  These 
deadlines  will  be  established  in  the 
phase  II  rulemaking  in  which  study 
plans  are  approved. 

TSCA  section  14(b)(l)(A)(ii)  governs 
Agency  disclosure  of  all  test  data 
submitted  pursuant  to  section  4  of 
TSCA.  Upon  receipt  of  data  required  by 
this  rule,  the  Agency  will  publish  a 
notice  of  receipt  in  the  Federal  Renter 
as  required  by  section  4(d). 

G.  Enforcement  Provisions 

Section  15(1)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  comply  with  any  rule  or  order  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  (1)  establish  or  maintain 
records,  (2)  submit  reports,  notices,  or 
other  information,  or  (3)  permit  access  to 
or  copying  of  records  required  by  the 
Act  or  any  regulation  or  rule  issued 
under  TSCA.  The  Agency  considers  that 
failure  to  comply  with  any  aspect  of  a 
section  4  rule  or  the  submission  of 
invalid  data  would  be  violations  of 
section  15  of  TSCA. 

Additionally,  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 


applies  to  any  "establishment,  facility. 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
tnanufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce  *  *  *."  The  Agency  considers 
a  testing  facility  to  be  a  place  where  the 
chemical  is  held  or  stored,  and  therefore 
subject  to  inspection.  Laboratory  audits/ 
inspections  will  be  conducted 
periodically  in  accordance  with  the 
authority  and  procedures  outlined  in 
TSCA  section  11  by  authorized 
representatives  of  the  EPA  for  the 
purpose  of  determining  compliance  with 
this  rule.  These  inspections  may  be 
conducted  for  purposes  which  include 
verification  that  testing  has  begun,  that 
schedules  are  being  met.  that  reports 
accurately  reflect  the  underlying  raw 
data  and  interpretations  and 
evaluations  thereof,  and  that  the  studies 
are  being  conducted  according  to  TSCA 
Good  Laboratory  Practice  Standards 
and  the  test  standards  adopted  in  the 
phase  n  rule. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  from  section  4(b)(1) 
of  TSCA,  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  such  other  requirements 
as  are  necessary  to  provide  such 
assurance.  The  Agency  maintains  that 
laboratory  inspections  are  necessary  to 
provide  tbis  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liabibty.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  had  never 
submitted  their  data.  Under  the  penalty 
provision  of  section  16  of  TSCA,  any 
person  who  violates  section  15  could  be 
subject  to  a  civil  penalty  of  up  to  $25,000 
per  day  for  each  violation.  Each  day  of 
operation  in  violation  may  constitute  a 
separate  violation.  This  provision  would 
be  applicable  primarily  to 
manufacturers  or  processors  that  fail  to 
submit  a  letter  of  intent  or  an  exemption 
request  and  that  continue  manufacturing 
or  processing  after  the  deadlines  for 
such  submissions.  Knowing  or  willful 
violations  could  lead  to  the  imposition 
of  criminal  penalties  of  up  to  $25,000  for 
each  day  of  violation  and  imprisonment 
for  up  to  1  year.  In  determining  the 
amount  of  penalty,  EPA  will  take  into 
account  the  seriousness  of  the  violation 
and  the  degree  of  culpability  of  the 
violator  as  well  as  all  the  other  factors 
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listed  in  section  16.  Other  remedies  are 
available  to  EPA  under  section  17  of 
TSCA,  such  as  seeking  an  injunction  to 
restrain  violations  of  TSCA  section  4. 
Individuals,  as  weU  as  corporations, 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may.  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies.  In  particular,  this 
includes  individuals  who  report  false 
information  or  who  cause  it  to  be 
reported.  In  addition,  the  submission  of 
false,  fictitious,  or  firaudulent  statements 
is  a  violation  under  18  U.S.C  1001. 

H.  Issues 

1.  EPA  believes  that  manufacturers  of 
any  ODA-containing  substances  should 
be  subject  to  this  proposed  rule. 
However,  some  such  substances  contain 
very  small  quantities  of  ODA.  Of  the 
22.2  million  pounds  of  primary  fatty 
amine  mixtures  produced  in  the  U.S.  in 
1982  (Ref.  10),  6  percent  or  1.3  million 
pounds  contained  less  than  20  percent 
ODA;  some  contained  as  little  as  1 
percent.  The  Agency  requests  comment 
from  interested  parties  as  to  whether 
there  is  an  ODA  concentration  below 
which  a  manufacturer  of  such  a 
substance  need  not  be  required  to 
perform  testing. 

2.  EPA  fmds  that  ODA  is  produced  in 
substantial  quantities  and  that  a 
substantial  number  of  people  are 
potentially  exposed  to  it,  but  that 
exposures  are  to  products  containing 
low  concentrations  of  ODA.  The  Agency 
requests  comment  from  interested 
parties  on  the  issue  of  whether  the 
reproductive  toxicity  and  neurotoxicity 
screening  tests  proposed  for  ODA  are 
adequate,  given  the  low  expected 
exposure  levels  of  ODA. 

3.  The  rrC  recommended  an  initial 
toxicokinetics  study  on  ODA  with 
mutagenicity  and  teratogenicity  studies 
if  percutaneous  absorption  is 
demonstrated.  EPA  proposes  health 
studies  initially,  with  dermal  absorption 
as  a  part  of  a  9G-day  subchronic  test. 
Because  the  Agency's  analysis  suggests 
that  some  dermal  absorption  is  likely 
(Ref.  1),  EPA  believes  health  effects 
testing  would  still  be  necessary  to 
determine  the  significance  of  whatever 
absorption  did  take  place.  ODA 
producers  recommend  an  initial 
toxicokinetics  study  to  determine  ODA 
absorption  (Ref.  9).  They  feel  that  a  low 
degree  of  absorption  would  eliminate 
any  need  for  further  tests.  The  Agency 
requests  comment  from  other  interested 
parties  on  the  issue  of  whether  dermal 
toxicokinetics  studies  should  precede 
other  testing  of  ODA,  and  if  so,  how  a 
suitable  level  of  dermal  absorption 


might  be  selected  to  serve  as  a  trigger 
for  additional  health  effects  testing. 

4.  EPA  has  proposed  that  the  route  of 
administration  of  ODA  be  dermal  in  a 
90-day  dermal  subchronic  test  and  a  2- 
year  oncogenicity  test  (if  such  testing  is 
indicated  by  prior  mutagenicity  tests] 
because  the  primary  route  of  human 
exposure  is  dermal  absorption. 
However,  certain  dif^culties  are 
encountered  when  the  dermal  route  of 
exposure  is  used.  For  example,  due  to 
scratching  or  licking  by  the  test  animal, 
it  may  be  difficult  to  determine  the 
actual  amount  of  test  substance 
available  for  absorption.  The  Agency 
requests  comment  from  interested 
parties  as  to  whether  the  dermal  or 
some  other  route  of  administration  of 
ODA  should  be  used  in  the  90-day 
subchronic  or  oncogenicity  tests. 

5.  Although  the  primary  route  of 
human  exposure  to  ODA  is  by  dermal 
absorption,  EPA  has  proposed 
developmental  toxicity  testing  by  the 
oral  route.  This  is  based  on  the  fact  that 
the  available  data  base  on 
developmental  toxicity  testing  by  the 
dermal  absorption  route  is  extremely 
small  whereas  that  for  oral  testing  is 
considerable.  For  this  reason  EPA 
believes  the  advantage  of  being  better 
able  to  interpret  data  obtained  by  the 
oral  route  outweighs  that  of  the 
expected  human  exposure  (dermal) 
route.  The  Agency  requests  comment 
from  interested  parties  as  to  whether  the 
oral  route  is  the  most  appropriate  for 
animal  studies  of  developmental  toxicity 
in  this  case. 

6.  EPA  has  proposed  that  reproductive 
system  histopathology  studies  be 
conducted  in  conjunction  with  a  90-day 
dermal  subchronic  test  with  ODA. 
Organs  to  be  studied  are  vagina,  uterus, 
ovaries,  testes,  epididymus,  seminal 
vesicles,  and  prostate.  The  Agency 
requests  comment  as  to  the  adequacy  of 
these  studies  as  indicators  of  potential 
reproductive  system  effects. 

7.  EPA  is  proposing  that  the  test 
substance  be  the  purest  commercial 
form  of  ODA.  The  purest  ODA  generally 
used  in  commerce  consists  of  fatty 
amine  mixtures  containing  65  to  76 
percent  ODA.  A  laboratory  grade  is  also 
available  which  is  97  percent  ODA.  In 
general,  the  Agency  prefers  that  the 
purest  available  form  of  a  chemical  be 
used  for  testing,  in  order  that 
interpretation  of  test  data  will  not  be 
complicated  by  the  presence  of 
substantial  quantities  of  other 
substances.  For  many  substances,  a 
large  fraction  of  the  expected  exposure 
is  to  a  high  purity  material.  In  the  case 
of  ODA,  however,  only  a  very  small 
number  of  laboratory  workers  may  be 
exposed  to  97  percent  ODA.  The  Agency 


requests  comment  on  which  substance 
should  be  tested  in  this  instance. 

III.  Economic  Analysis  of  Proposed  Rule 

To  evaluate  the  potential  economic 
impact  of  test  rules,  EPA  has  adopted  a 
two-stage  approach.  All  candidates  for 
test  rules  go  through  a  Level  I  analysis; 
this  analysis  consists  of  evaluating  each 
chemical,  or  chemical  group  on  four 
principal  market  characteristics:  (1) 
Price  sensitivity  of  demand,  (2)  industry 
cost  characteristics,  (3)  industry 
structure,  and  (4)  market  expectations. 
The  results  of  the  Level  I  analysis  for 
ODA,  along  with  a  consideration  of  the 
cost  of  the  required  tests,  indicate  that 
the  potential  for  an  adverse  economic 
impact  is  very  low:  therefore,  a  Level  II 
analysis,  which  quantifies  the  potential 
for  adverse  economic  impact,  was  not 
needed  for  ODA. 

Total  testing  costs  for  the  testing  in 
this  proposed  rule  for  ODA  are 
estimated  to  range  from  $391,593  to 
$1,174,628  depending  on  the  need  to 
perform  higher-tiered  mutagenicity  and 
oncogenicity  testing.  The  annualized 
costs  range  is  $101,468  to  $304,365  per 
year  based  upon  specific  test 
requirements.  On  the  basis  of  an 
estimated  total  ODA  production  volume 
of  18  to  29  million  pounds  per  year,  the 
cost  of  testing  represents  approximately 
0.6  to  1.7  cents  per  pound  of  ODA 
contained  in  the  various  amine  products. 
These  costs  represent  between  0.01  to  as 
much  as  1  percent  of  amine  product 
value  depending  on  ODA  content. 

The  potential  for  significant  adverse 
economic  effects  due  to  this  test  rule  is 
small.  The  market  characteristics  of 
ODA-containing  products  indicate  that 
the  potential  for  adverse  economic 
impact  as  a  result  of  the  small 
additional  product  cost  increases  is  low. 
This  suggests  that  the  ecomonic  impact 
would  be  minimal. 

For  a  more  complete  and  thorough 
discussion  of  the  methodology  used  to 
conduct  the  economic  analysis  of  this 
lest  rule  see  Ref.  8.  A  copy  of  this 
document  is  available  in  the  pubhc 
record  for  this  rulemaking,  docket 
number  [OPTS-42061). 

rv.  Availability  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  requires  EPA  to 
consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules  and  test  programs 
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negotiated  with  industry  in  place  of 
rulemaking.  Copies  of  the  study. 
"Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing",  October  1981, 
can  be  obtained  through  the  National 
Technical  Information  Service 
(Publication  No.  PB  82-140773). 

On  the  basis  of  this  study,  the  Agency 
believes  that  there  will  be  available  test 
facilities  and  personnel  to  perform  the 
testing  required  in  this  proposed  rule. 

V.  GuideliiMs  and  Study  Plans 

The  following  guidelines/study  plans 
and  other  relevant  sources  of 
information  cited  in  this  proposed  test 
rulemaking  are  available  from  the 
following  sources: 

1.  National  Technical  Information 
Service  (NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161.  (703-487-4650). 


NTtS 

publication 

No. 

Title 

PriM 

Pe  83-153916 
Pe  84-233295 

Nmt  and  RMtMd  HmMi  EHacti 
T««»  QukMkiM 

tieoo 

25  00 

2.  Hemisphere  Publishing  Corp..  1025 
Vermont  Avenue.  NW..  Washington, 
D.C.  20095,  (202-783-3958). 

Derma  totoxicology,  2nd  Ed,  1983 
Editors:  F.  F.  Maraulli  and  H.  I. 
Maiback $64.50 

3.  OECD  Publications  and  Information 
Center,  Suite  120, 1750  Pennsylvania 
Avenue,  NW„  Washington,  DC  20006. 
(202-724-1857). 

OECD  Guidelines  for  the  Testing  of 

Chemicals. „ $a0.00 

VI.  Public  Meetings 

If  persons  indicate  to  EPA  that  they 
wish  to  present  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
directly  responsible  for  developing  the 
rule  and  supporting  analyses,  EPA  vdll 
hold  a  public  meeting  on  February  4, 
1985.  in  Washington,  D.C.  This  meeting 
will  be  held  after  the  deadline  for 
submission  of  written  comments,  so  that 
issues  raised  in  the  written  comments 
can  be  discussed  by  EPA  and  the  public 
commenters.  Information  on  the  exact 
time  and  place  of  the  meeting  will  be 
available  from  the  TSCA  Assistance 
Office.  Toll  Free:  (800-424-9065).  In 
Washington,  D.C:  (554-1404).  Outside 
the  U.S.A.:  (Operator-202-554-1404). 

Persons  who  wish  to  attend  or  present 
comments  at  the  meeting  should  call  the 
TSCA  Assistance  Office  by  January  3, 
1985.  While  the  meeting  will  be  open  to 
the  public,  active  participation  will  be 
limited  to  those  persons  who  have 
arranged  to  present  conunents  and  to 
designated  EPA  participants.  Attendees 
should  call  the  TSCA  Assistance  Office 


before  making  travel  plans  because  the 
meeting  will  not  be  held  if  members  of 
the  public  do  not  indicate  they  wish  to 
make  oral  comments. 

Should  a  meeting  be  held,  the  Agency 
wiD  transcribe  the  meeting  and  include 
the  written  transcript  in  the  public 
record.  Participants  are  invited,  but  not 
required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 
become  part  of  EPA's  record  for  this 
rulemaking. 

Vn.  Judicial  Ravimv 

When  this  proposed  rule  is 
promulgated,  judicial  review  may  be 
available  under  section  19  of  TSCA  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  or  for 
the  circuit  in  which  the  person  seeking 
review  resides  or  has  its  principal  place 
of  business.  To  provide  all  interested 
persons  an  equal  opportunity  to  file  a 
timely  petition  for  judicial  review  and  to 
avoid  so  called  "races  to  the 
courthouse."  EPA  intends  to  promulgate 
this  rule  for  purposes  of  judicial  review 
two  weeks  after  publishing  the  final  rule 
in  the  Federal  Register  The  effective 
date  vtrill  be  calculated  from  the 
promulgation  date. 

Vin.  Public  Record 

EPA  has  established  a  pubUc  record 
for  this  rulemaking,  docket  number 
(OPTS-42061].  This  record  includes  the 
basic  information  considered  by  the 
Agency  in  developing  thts  proposal.and 
appropriate  Federal  Register  notices. 
The  agency  will  supplement  the  record 
with  additional  information  as  it  is 
received. 

The  record  includes  the  following 
information: 

A.  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Notice  containing  the  designation 
of  ODA  to  the  priority  list  (48  PR  55674, 
December  14, 1983)  and  all  comments  on 
ODA  received  in  response  to  that  notice. 

(b)  Notice  of  proposed  test  rule  on 
ODA. 

(c)  Notice  of  final  rule  on  EPA's  TSCA 
good  laboratory  practice  standards  (48 
FR  53922,  November  29, 1983). 

(d)  Notice  of  fmal  nde  on  test  rule 
development  and  exemption  procedures 
(49  FR  39774.  October  10. 1984). 

(e)  Notice  of  final  rule  on  1,1,1- 
trichloroethane  establishing  Part  799 
General  Provisions  (49  FR  39810. 
October  10, 1984). 

(f)  Notice  of  final  rule  on  data 
reimbursement  policy  and  procedures 
(48  FR  31786,  July  11. 1983). 

(2)  Support  Documents:  consisting  of: 


(a)  ODA  technical  support  document. 

(b)  Economic  analysis  support 
document. 

(3)  Minutes  of  informal  meetings. 

(4)  Communications  before  proposal 
consisting  of: 

(a)  Written  public  and  intra-agency  or 
interagency  memoranda  and  comments. 

(b)  Summaries  of  telephone 
conversations. 

(c)  Summaries  of  meetings. 

(d)  Reports — published  and 
unpublished  factual  materials,  including 
contractor's  reports. 

B.  References 

(1)  USEPA.  U.S.  Enviroiunenal  Protection 
Agency.  AsseMinent  of  testing  needs: 
oleylamine  (S-octadecenylamine)  support 
document  Washington.  D.C  Office  of  Toxic 
Substances.  1984. 

(2)  Eifmger,  FJ^.  and  Koehlei,  F. 
"Comparative  Teratological  Studies  with 
Organic  Fluoride  Compounds,  their  Bases 
and  Amines."  Dtsch.  rahnaerztl.  Z.  32:861- 
866.  (In  German;  English  translation)  1977. 

(3)  Bio/dynamics  Inc.  A  segment  ffl 
perinatal  and  postnatal  study  of  amine 
fluoride  335/242  in  rats.  Project  No.  72R-819. 
Philadelphia,  PA:  Menley  and  fames 
Laboratories.  1973. 

(4)  Bio/dynamics  Inc.  Amine  fluoride  335/ 
242  segment  II  rabbit  teratology  study.  Project 
No.  72R-8ia  Philadelphia,  PA  Menley  and 
James  Laboratories.  1973. 

(5]  Bio/dynamics  Inc.  A  segment  I  rat 
fertility  study  of  amine  fluoride  335/242. 
Project  No.  72R-817.  Philadelphia,  PA- 
Menley  ft  James  Laboratories.  1973. 

(6)  Bio/dynamics  Inc.  A  segment  U  rat 
teratology  study  of  amine  fluoride  335/242. 
Project  No.  72R-82a  Philadelphia,  PA 
Menley  and  James  Laboratories.  1973. 

(7)  Bio/dynamics  inc.  Segment  Q  rat 
teratology  study  of  amine  fluoride  335/242 
(repeat  of  previous  study).  Project  No.  73R- 
880.  Philadelphia,  PA  Menley  and  James 
Laboratories.  1973. 

(8)  USEPA.  U.S.  Environmental  Protection 
Agency.  Economic  Impact  Analysis  of 
Proposed  Test  Rule  for  9-Octadecenylanune. 
Washington,  D.C.  Office  of  Toxic  Substances. 
1984. 

(9)  USEPA  U.S.  Environmenal  Protection 
Agency  report  of  meeting  with 
representatives  of  Akzo  Chemie  America  and 
Chemical  Manufacturers  Association.  May  9, 
1984. 

(10)  USITC.  International  Trade 
Commission.  Synthetic  Organic  Chemicals. 
U.S.  production  and  sales.  1982.  Washington, 
D.C:  U.S.  Government  Printing  Office,  USITC 
pub.  1422. 19B3. 

Confidential  business  information 
(CBI),  while  part  of  the  record,  is  not 
available  for  pubhc  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  OPTS  Reading  Room, 
Rm.  E^107. 401  M  St.  SW..  Washington. 
D.C,  from  8  ajn.  to  4  pjn.,  Monday 
through  Friday,  except  legal  holidays. 
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IX.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  major 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis. 
According  to  section  1,  defmition  (b) 
"major  rule"  means  any  regulation  that 
is  likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovatim,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  test  rule  is  not  major 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
Order.  First,  the  estimated  annual  cost 
of  all  the  testing  proposed  for  ODA  is 
$115,048  to  $344,625  per  year  over  the 
testing  and  reimbursement  period. 
Second,  because  the  cost  of  the  required 
testing  will  be  distributed  over  a  large 
production  volume,  the  rule  will  have 
only  very  minor  effects  on  users'  prices 
for  this  chemical,  even  if  all  test  costs 
are  passed  on.  Finally,  taking  into 
account  the  natiu%  of  the  market  for  this 
substance,  the  low  level  of  costs 
involved,  and  the  expected  nature  of  the 
mechanisms  for  sharing  the  costs  of  the 
required  testing.  EPA  concludes  that 
there  will  be  no  signiHcant  adverse 
economic  effects  of  any  type  as  a  result 
of  this  rule. 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
comments  received  from  OMB  are 
included  in  the  Public  Record  for  this 
rulemaking. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  (15  U.S.C.  601  et  seq..  Pub.  L.  96- 
354.  September  19. 1980),  EPA  is 
certifying  that  this  test  rule,  if 
promulated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  for  the  following  reasons: 

1.  All  six  manufacturers  are  large 
businesses  or  subsidiaries  of  large 
businesses.  There  are  no  small 
manufacturers  of  this  chemical. 

2.  Small  processors  are  not  expected 
to  perform  testing  themselves,  or 
participate  in  the  organization  of  the 
testing  efforts. 

3.  Small  processors  will  experience 
only  very  minor  costs  if  any  in  securing 
exemption  from  testing  requirements 


and  are  unlikely  to  be  affected  by 
reimbursement  requirements. 

4.  The  magnitude  of  the  unit  costs  of 
testing  is  relatively  low.  or  less  than  two 
cents  per  pound  in  the  upper  bound 
case.  Thus,  any  testing  costs  passed  on 
to  small  processors  through  price 
increases  will  be  small. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq,  and  has  assigned 
OMB  control  number  2070—0033. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  Attention:  Desk  Officer 
for  EPA.  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Fart  799 

Testing,  Environmental  protection. 
Hazardous  material.  Chemicals. 

(Sec.  4,  Pub.  L  94-469,  90  Stat.  2006: 15  U.S.C. 
2603) 

Dated:  November  8. 1984. 
Wiiliam  D.  Ruckelshaus, 
Administrator. 
PART  799— [AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  799  be  amended  by  adding 
§  799.3300  to  read  as  follows: 

i)  799.3300    Oleytamine. 

(a)  Identification  of  test  substance.  (1) 
9-Octadecenylamine  (hereafter  ODA) 
(CAS  No.  112-90-3)  shall  be  tested  in 
accordance  with  this  part. 

(2)  The  ODA  test  substance  shall  be 
the  purest  commercial  form:  Laboratory 
grade  (97  percent  ODA).  The  vehicle 
shall  be  one  such  as  mineral  oil  for 
which  there  are  adequate  historical 
toxicological  data  and  which  will  not 
interfere  in  the  test  results. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests  and  submit  data. 
All  persons  who  manufacture  or  process 
substances  containing  ODA  from  the 
effective  date  of  the  final  rule  to  the  end 
of  the  reimbursement  period  shall 
submit  letters  of  intent  to  test, 
exemption  applications,  and  study  plans 
and  shall  conduct  tests  and  submit  data 
as  specified  in  this  section  and  Part  790 
of  this  chapter.  (Information  collection 
requirements  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2070-0033.) 

(c)  Health  effects  testing— (\) 
Developmental  effects — (i)  Required 
testing.  An  oral  developmental  toxicity 


test  shall  be  conducted  with  ODA  in  two 
mammalian  species,  preferably  rat  and 
rabbit. 

(ii)  Study  plans.  For  guidance  in 
preparing  study  plans,  the  New  and 
Revised  Health  Effects  Test  Guidelines, 
published  by  NTIS  (PB  84-233295) 
should  be  consulted.  Additional 
guidance  may  be  obtained  from  the 
Pesticide  Assessment  Guidelines, 
published  by  NTIS  (PB  83-153916). 

(2)  Mutagenic  effects — Chromosomal 
aberrations — (i)  Required  testing.  (A) 
An  in  vitro  cytogenetics  test  shall  be 
conducted  with  ODA. 

(B)  An  in  vivo  cytogenetics  test  shall 
be  conducted  with  ODA  if  the  in  vitro 
cytogenetics  test  conducted  pursuant  to 
paragraph  (c)(2](i)(A)  of  this  section 
produces  a  negative  result. 

(C)  A  dominant  lethal  assay  shall  be 
conducted  with  ODA  if  either  the  in 
vitro  or  in  vivo  cytogenetics  test 
conducted  pursuant  to  paragraph 
(c)(2)(i)  (A)  or  (B)  of  this  section 
produces  a  positive  result. 

(D)  A  heritable  translocation  assay 
shall  be  conducted  with  ODA  if  the 
dominant  lethal  assay  conducted 
pursuant  to  paragraph  (c)(2)(i)(C)  of  this 
section  produces  a  positive  result. 

(ii)  Study  plans.  For  guidance  in 
preparing  study  plans,  the  New  and 
Revised  Health  Effects  Test  Guidelines, 
published  by  NTIS  (PB  84-233295), 
should  be  consulted.  Additional 
guidance  may  be  obtained  from  the 
Pesticide  Assessment  Guidelines, 
published  by  NTIS  (PB  83-153916). 

(3)  Mutagenic  effects — Gene 
Mutations — (i)  Required  testing.  (A)  A 
Salmonella  typhimurium  mammalian 
microsomal  reverse  mutation  assay 
(hereinafter  "Ames  assay")  shall  be 
conducted  with  ODA. 

(B)  A  gene  mutation  in  somatic  cells 
assay  shall  be  conducted  with  ODA  if 
the  Ames  assay  conducted  pursuant  to 
paragraph  (c)(3)(i)(A)  of  this  section 
produces  a  negative  result. 

(C)  A  sex-linked  recessive  lethal  test 
in  Drosophila  melanogaster  shall  be 
conducted  for  ODA  if  either  the  Ames 
assay  or  the  gene  mutation  in  somatic 
cells  assay  conducted  pursuant  to 
paragraph  (c)(3)(i)  (A)  or  (B)  of  this 
section  produces  a  positive  result. 

(D)  A  mouse  specific  locus  test  shall 
be  conducted  for  ODA  if  the  sex-linked 
recessive  lethal  test  in  Drosophila 
melanogaster  conducted  pursuant  to 
paragraph  (c)(3)(i)(C)  of  this  section 
produces  a  positive  result. 

(ii)  Study  plans.  For  guidance  in 
preparing  study  plans,  the  New  and 
Revised  Health  Effects  Test  Guidelines, 
published  by  NTIS  (PB  84-233295), 
should  be  consulted.  Additional 
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guidance  may  be  obtained  from  the 
Pesticide  Assessment  Guidelines, 
published  by  NTIS  (PB  83-153916). 

(4)  Oncogenicity~-{\)  Required  testing. 
A  2-year,  dermal  oncogenicity  bioassay 
shall  be  conducted  with  ODA  if  positive 
results  are  obtained  in  any  of  the 
following  mutagenic  effect  tests 
conducted  pursuant  to  paragraph  (c)  (2) 
or  (3)  of  this  section: 

(A)  The  gene  mutation  assay  in 
mammalian  cells. 

(B)  The  sex-linked  recessive  lethal 
gene  mutation  assay  in  Drosophila 
melanogaster. 

(C)  The  in  vitro  cytogenetics  assay,  or 

(D)  the  in  vivo  cytogenetics  assay, 
(ii)  Study  plans.  For  guidance  in 

preparing  study  plans,  the  New  and 
Revised  Health  Effects  Test  Guidelines, 
published  by  the  NTIS  (PB  84-233295), 
should  be  consulted.  Additional 
guidance  may  be  obtained  from  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  "Guidelines 
for  the  Testing  of  Chemicals"  as  adopted 
by  the  OECD  Council  on  May  12, 1981, 
and  the  Pesficide  Assessment 
Guidelines,  published  by  NTIS  (PB  83- 
153916). 

(5)  Subchronic  effects — (i)  Required 
testing.  A  90-day  dermal  subchronic 
toxicity  test  shall  be  conducted  with 
ODA.  Neurobehavioral  observations, 
reproductive  system  histopathology,  and 
a  dermal  absorption  determination  shall 
be  included. 

(ii)  Study  plans.  For  guidance  in 
preparing  study  plans,  the  New  and 
Revised  Health  Effects  Test  Guidelines, 
published  by  the  NTIS  (PB  84-233295), 
and  Dermatotoxicology,  ^d  Ed., 
published  by  the  Hemisphere  Publishing 
Corp.  should  be  consulted.  Additional 
guidance  may  be  obtained  from  the 
Pesticide  Guidelines,  published  by  NTIS 
(PB  83-153916). 

[d]  Availability  of  guidelines.  The 
guidelines  cited  in  this  proposed  rule  are 
available  from: 

(1)  National  Technical  Information 
Service  (NTIS),  5285  Port  Royal  Road, 
Springfield.  VA  22161.  (703-487-4650). 


NTIS  publication 


PB  83-153916 
PB  M-233295 


TiM 


Pasticide  Assessmem  Guidelines 
New   and   Revised   Health    Eflects   Test 
Guideiines 


(2)  Hemisphere  Publishing  Corp..  1025 
Vermont  Ave,  NW..  Washington.  D.C. 
20095,  (202-783-3958). 
Dermatotoxicology,  2nd  Ed..  1983 
Editors:  F.  F.  Marzulli  and  H.  I.  Maiback. 

(3)  OECD  Publications  and 
Information  Center,  Suite  120. 1750 
Pennsylvania  Ave.,  NW.,  Washington, 


D.C.  20006.  (202-724-1857).  OECD 
Guidelines  for  the  Testing  of  Chemicals. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

45  CFR  Part  »S 

Automatic  Data  Processing  Equipment 
and  Services;  Conditions  for  Federal 
Financial  Participation 

agency:  Office  of  the  Secretary.  HHS. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  In  September  1978,  Health 
and  Human  Services  (HHS)  published  a 
regulation  containing  requirements  that 
State  and  local  governments  must 
observe  to  claim  Federal  reimbursement 
for  the  costs  of  automatic  data 
processing  (ADP)  equipment  and 
services.  The  regulations  are  applicable 
to  certain  public  assistance  programs 
under  the  Social  Security  Act.  The 
regulations  were  modified  in  February 
1980  to  implement  certain  changes. 

These  regulations  change 
requirements  for  the  claiming  of  Federal 
matching  funds  for  the  acquisition  of 
automatic  data  processing  (ADP) 
equipment  and  services  in  the 
administration  of  public  assistance 
programs  under  the  Social  Security  Act 
titles  I.  IV.  X,  XIV.  XVI  (AABD).  XIX 
and  XX. 

The  change  modifies  the  regulation  to 
conform  to  recent  legislative  changes 
and  raises  the  HHS  prior  approval 
threshold  for  most  State  and  local 
government  acquisitions.  The  purpose  of 
the  change  is  to: 

— Simplify  and  make  these  regulations 
consistent,  to  the  maximum  extent 
possible,  with  those  regulations  that 
govern  availability  of  FFP  at  the 
enhanced  matching  rate  for 
computerized  systems  that  support 
programs  under  title  IV-A.  IV-D  and 
XIX  of  the  Social  Security  Act; 

— Allow  States  more  flexibility  in 
implementing  small  systems;  and 

— Reduce  paperwork. 
DATES:  Comments  must  be  received  by 
January  18. 1985.  If  we  receive 
substantive  comments.  HHS  will  reissue 
the  NPRM  at  a  later  date.  We  will 
consider  comments  submitted  in 
response  to  the  present  effort  to  update 
Office  of  Management  and  Budget 
Circular  A-102.  to  the  extent  that  such 
comments  relate  to  provisions  of  these 
proposed  regulations. 


addresses:  Send  written  comments  to: 
Joseph  F.  Costa,  Director.  Office  of 
Public  and  State  Data  Systems,  OMAS. 
Hubert  H.  Humphrey  Building  Room 
514-E.  200  Independence  Ave..  SW., 
Washington,  D.C.  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  F.  Costa  (202)  245-7488. 

SUPPLEMENTARY  INFORMATION:  HHS. 

then  Health,  Education,  and  Welfare 
(HEW),  published  final  regulations 
"Automatic  Data  Processing  Equipment 
and  Services — Conditions  for  Federal 
Financial  Participation".  Subpart  F  of  45 
CFR  Part  95  in  the  Federal  Register,  page 
44851.  on  September  29, 1978.  These 
regulations  required  State  and  local 
governments  to  obtain  prior  written 
approval  by  the  Department  for  the 
acquisition  of  ADP  equipment  or  ADP 
services  when  the  acquisition  costs 
exceeded  $25,000.  These  regulations 
were  modified  by  a  rule  change 
published  in  the  Federal  Register,  page 
10794.  on  February  19. 1980.  to  raise  the 
prior  approval  threshold  to  $100,000  for 
acquisitions  costing  that  amount  or  more 
in  Federal  and  State  funds  over  a 
twelve-month  period  and  to  $200,000  in 
Federal  and  State  funds  for  the  total 
acquisition.  The  change  also  required 
States  to  submit  a  brief  prior  notice  of 
acquisition  for  ADP  equipment  and 
services  that  cost  $25,000  to  $100,000 
over  a  twelve-month  period. 

In  analyzing  State  requests  made 
since  the  1980  regulation  change.  HHS 
found  that  State  requests  for 
acqtiisitions  costing  between  $100,000 
and  $200,000  represent  9.9  percent  of  the  . 
total  number  of  requests  but  only  1.4 
percent  of  the  dollar  amount  requested. 
Additionally,  HHS  found  that  States  had 
submitted  only  109  prior  notices  during 
the  three-year  period.  Therefore.  HHS  is 
raising  the  prior  approval  threshold  to 
$200,000  for  acquisitions  costing  that 
amount  or  more  in  Federal  and  State 
funds  over  a  twelve-month  period  and  to 
$300,000  in  Federal  and  State  funds  for 
the  total  acquisition;  and  is  eliminating 
the  prior  notice  requirement,  thus 
reducing  paperwork  requirements.  The 
changes  also  modify  the  regulation  to 
conform  to  recent  legislative  changes  in 
administration  of  some  Social  Security 
Act  programs  and  to  clarify  the 
regulatory  language. 
Specifics  of  the  changes  are: 
1.  The  Adoption  Assistance  and  Child 
Welfare  Act  of  1980  (Pub.  L.  96-272,  June 
17. 1980)  amended  title  IV  of  the  Social 
Security  Act  by  adding  Part  E — Federal 
Payments  for  Foster  Care  and  Adoption 
Assistance.  We  are  adding  title  FV-E  to 
the  applicable  list  of  programs  covered 
under  this  regulation.  This  is  based  on 
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the  provisions  in  section  474  of  the 
Social  Security  Act.  The  title  IV-E 
program  is  administered  by  the  Office  of 
Human  Development  Services.  HHS.  We 
are  retahiing  title  IV-6  because  of  the 
Interaction  of  program  and  information 
systems  requirements  between  titles  IV- 
A.  IV-B  and  IV-E. 

2.  The  Omnibus  Budget  Reconcihation 
Act  of  1981  (Pub.  L  S7-35)  established 
seven  block  grant  programs  to  be 
administered  by  the  Secretary  of  Health 
and  Human  Services.  Section  2352  of 
this  Act  amends  title  XX  of  the  Social 
Security  Act  to  establish  a  social 
services  block  grant  Since  the  States 
must  assume  administration  of  a  block 
grant  in  its  entirety,  all  references  to  the 
title  XX  program  wiM  be  deleted  from 
this  regulation.  Section  2352  of  this  Act 
also  deleted  the  social  services 
programs  in  Puerto  Rico.  Guam,  the 
Virgin  islands  and  the  Commonwealth 
of  the  Northern  Mariana  Islands  under 
titles  I IV-A,  X  XIV  and  XVI  (AABD). 
All  references  to  these  social  service 
programs  have  also  been  deleted. 

3.  Sections  405  and  406  of  Pub.  L  96- 
265  modified  Utle  IV-D  and  title  IV-A  of 
the  Social  Security  Act  respectively  to 
provide  enhanced  FFP  for  States  which 
opt  to  plaa  design,  develop,  improve 
and  install  computerized  systems  which 
meet  the  functional  and  administrative 
requirements  stated  in  Pub.  L  96-265 
and  delineated  in  regulations 
promulgated  by  the  Department  on 
September  30, 1981.  The  regulation 
citations  are  45  CFR  Parts  205  and  307. 
Title  XIX  of  the  Social  Security  Act  also 
authorizes  errhanced  FFP  for  Medicaid 
systems.  The  title  XIX  enhanced  funding 
regulation  citation  is  42  CFR  Part  433, 
Subpart  C.  The  proposed  changes  to  Part 
95  cross-reference  the  regulations  for 
higher  level  matching  in  Federal 
financial  participation  available  for 
certain  ADP  systenw. 

4.  We  aa-e  making  minor  amendments 
to  Section  95.605  to  include  certain 
definitions  now  included  in  regulations 
governing  enhanced  funding  for  titles 
IV-A.  rV-D  and  XIX.  The  definitions 
that  are  comaion  to  multiple  programs 
will  be  included  in  45  CFR  Part  95, 
Subpart  F  and  ehminated  from  the 
companion  regulations  for  titles  IV-A. 
IV-D  and  XIX.  This  will  eliminate 
redundant  and/or  conflicting  term 
definitions  from  the  regulations 
governing  ADP  systeaas,  equipment  and 
services.  The  term  definitions  affected 
are: 

— Advance  plaaning  document  is 
modified  to  include  the  requirement  for 
a  statenwnt  of  alternative 
considerations  and  a  requirements 
analysis.  Definitions  of  these  terms  are 
added  to  S  95.605. 


— "Antonatic  data  processing 
equipment"  is  expanded  to  include  the 
term  "hardware"  to  be  interchangeable 
with  "automatic  data  ftrocessing 
equipment".  Hardware  is  the 
terminology  used  in  Pub.  L.  96-265  that 
authorizes  titles  IV-A  and  IV-D  of  tbe 
Social  Security  Act  to  provide  enhanced 
funding  for  States  that  design,  develop, 
improve  and  install  computerized 
systems  which  meet  the  functional  and 
administrative  requirements  stated  m 
Pub.  L.  96-265. 

— "Design  or  system  design"  was 
included  in  $  95.605  under  the  term 
"system  design".  The  modified 
definition  standardizes  the  term  as 
defined  in  regulations  governing 
errhanced  funding  for  systems 
authorized  under  titles  IV-A,  IV-D  and 
XIX. 

— "Development",  "Installation",  and 
"Operation"  are  term  definitions  not 
included  previously  in  45  CFR  Part  95, 
Subpart  F  but  that  were  included  in 
Parts  205  and  307  of  this  title  for  specific 
requirements  for  titles  IV-A  and  IV-D 
and  42  CFR  Part  433,  Subpart  C  for 
specific  requirements  of  title  XiX. 
Inclusion  of  these  definitions  in  this 
section  standardizes  the  definitions  for 
the  multiple  programs  and  eliminates 
the  repetition  of  the  terms  in  the 
companion  regulations. 

— "Enhanced  matching  rate"  is  being 
added  to  define  the  term  used  for  the 
higher  level  matching  rate  for  FFP 
authorized  for  certain  ADP  systems  by 
45  CFR  Part  205  and  S  307.30  for  titles 
IV-A  and  IV-D  and  42  CFR  Part  433, 
Subpart  C  for  title  XIX. 

— "Software"  is  modified  to  clarify 
and  simplify  the  term  definition. 

— Service  agreement  is  modified  to 
define  the  meaning  of  the  word 
"primarily"  used  in  item  (f)  of  the 
current  definition,  and  to  add  the  period 
of  time  the  agreement  covers  to  its 
definition  (new  item  (g)),  and  the 
requirement  for  a  schedule  of  expected 
total  charges  to  the  titles  covered  by  this 
regulation  for  the  period  of  the  service 
agreement  (new  item  (h)).  The  current 
regulation  requires  the  service  provider 
to  obtain  HHS  prior  approval  for  ADP 
equipment  and  ADP  services  that  are 
acquired  primarily  to  support  the  titles 
covered  by  this  subpart.  ADP  equipment 
and  services  are  considered  to  be 
primarily  acquired  to  support  the  titles 
covered  by  this  subpart  v^en  the  titles 
may  reasonably  be  expected  to  be  billed 
for  more  than  50  percent  of  the  total 
charges  made  to  all  users  of  the 
equipment  and  services.  If,  however,  the 
titles  covered  by  this  regulation  are  to 
be  directly  charged  for  the  cost  of  the 
purchase  or  lease  of  ADiP  equipment  or 
services  acquired  for  a  central 


processing  facility,  tbe  provisions  of 
§  95.611(a)  apply. 

If  the  public  finds  these  revised 
definitions  to  be  acxeptabie,  we  will 
rescind  other  conflicting  definitions 
contained  ia  Parts  205  and  307  of  this 
title  and  45  CFR  Part  433,  Subpart  C,  to 
the  extent  that  statutory  requirements 
permit  when  we  publish  these 
regulations  in  final  form. 

5.  Section  95.611(a),  is  modified  to 
raise  the  prior  approval  threshold  of 
$100,000  to  provide  that  a  State  shall 
obtain  prior  written  approval  fixnn  the 
Department  when  it  plans  to  acquire 
ADP  equipment  or  services  that  it 
anticipates  will  have  total  acquisition 
costs  of  $200,000  or  more  in  State  and 
Federal  funds  over  a  twelve-month 
period,  or  $300,000  or  more  in  Federal 
and  State  funds  for  the  total  acquisition, 
unless  the  acquisition  is  noncompetitive 
from  a  coounercial  source,  or  the  State 
plans  to  acquire  ADP  equipment  or 
services  with  proposed  FFP  at  the 
enhanced  matching  rate.  The  State 
requests'  for  funding  of  ADP  acquisitions 
costing  between  $100,000  and  $200,000 
since  the  February  1980  rule  change  that 
raised  the  threshold  to  $100,000, 
represent  1.4  percent  of  the  total  dollar 
amount  requested  and  9.9  percent  of  the 
total  number  of  State  requests  received. 
By  raising  the  threshold  to  $200,000. 
HHS  will  continue  to  prior  approve  most 
State  expenditures  but  will  substantially 
reduce  the  number  of  required  State 
submittals.  The  purpose  of  the  change  is 
to  allow  States  to  implement  small 
systems  or  system  changes  more 
quickly;  simplify  the  process  of  State 
application  for  Federal  financial 
participation  in  the  costs  of  ADP 
systems:  and  reduce  paperwork  buiden. 

Section  95.611(b)(2)  is  changed  to 
specify  when  a  State  is  required  to 
obtain  HHS  prior  approval  of  a  service 
agreement.  Section  95.611(b)(3)  is 
changed  to  modify  the  requirement  for 
prior  approval  of  request  for  proposal 
(RFP).  States  currently  are  required  to 
submit  each  RFP  for  prior  approval.  The 
modified  regulation  will  require  prior 
approval  of  the  RFP  only  for  complex 
procurements  or  when  the  grantee  has  a 
history  of  performance  problems. 

6.  Section  95.612  presently  requires  a 
State  to  notify  HHS  when  it  acquires 
ADP  equipment  or  services  that  will  cost 
$25,000  to  SlOO.OOO  over  a  twelve-month 
period  in  Federal  and  State  funds.  This 
requirement  is  eliminated  by  these 
proposed  changes.  Experience  since  the 
implementation  of  the  prior  notice  rule 
indicates  that  most  acquisitions  are  for 
larger  amounts.  Since  imposition  of  the 
prior  notice  rule  in  February  1980.  States 
have  submitted  only  109  prior  notices.  In 
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order  to  maintain  proper  oversight  of 
State  acquisitions  costing  below  the 
proposed  new  threshold  of  $200,000. 
HHS  will  conduct  periodic  on-site 
surveys  as  required  in  the  proposed  new 
§  95.621(d). 

7.  Section  95.613  is  modified  by  adding 
the  phrase  "regardless  of  any  conditions 
for  prior  approval"  to  the  first  sentence 
of  the  section.  The  revised  sentence  will 
read:  "Procurements  of  ADP  equipment 
and  services  are  subject  to  the 
procurement  standards  prescribed  by 
Subpart  P  of  45  CFR  Part  74  regardless 
of  any  condiUons  for  prior  approval." 
This  added  phrase  emphasizes  that 
Federal  procurement  standards, 
including  free  and  open  competition, 
apply  to  all  acquisitions 
notwithstanding  the  fact  that  HHS  will 
only  require  prior  approval  of 
acquisitions  that  cost  in  excess  of 
$200,000. 

8.  We  are  making  a  minor 
modification  to  the  title  of  §  95.615  to 
clarify  the  language  of  the  requirement 
pertaining  to  access  to  State  agency 
ADP  records  and  systems.  The 
clarification  is  intended  to  emphasize 
that  State  agencies  must  allow  HHS 
access  to  ADP  systems  and  all  records 
pertaining  to  the  systems  from  planning 
through  operational  stages  including 
cost  records  of  the  agency,  contractors 
and  subcontractors. 

9.  We  are  proposing  three  changes  to 
§  95.617,  Software  and  ownership  rights. 
The  changes,  intended  as  language 
clarification  only,  are: 

— The  first  sentence  under  §  95.617(a) 
is  amended  to  include  the  phrase  "must 
include  a  clause  in  all  procurement 
instruments  that  provides  that  the  State 
or  local  government".  The  sentence  will 
now  read:  "The  State  or  local 
government  must  include  a  clause  in  all 
procurement  instruments  that  provides 
that  the  State  or  local  government  will 
have  all  ownership  rights  in  software  or 
modification  thereof  and  associated 
documentation  designed,  developed  or 
installed  with  Federal  financial 
participation  under  this  subpart." 

—The  title  of  §  95.617(b)  is  being 
changed  from  "Exemption"  to  "Federal 
license"  because  that  term  more  aptly 
describes  the  subject  of  the  regulatory 
provision. 

— The  regulation  provision  reference 
in  S  95.617(c)  is  being  changed  from  "of 
this  subpart"  to  "in  paragraphs  (a)  and 
(b)  of  this  section"  to  point  directly  to 
the  referenced  provisions. 

10.  We  are  changing  the  last  phrase  in 
§  95.619  to  simplify  the  language  by 
substituting  "a  shorter  period  is 
justified"  for  "the  elapsed  shorter  period 
of  time  is  sufficient  to  justify  the  Federal 
funds  involved".  The  requirement  will 


read:  "ADP  systems  designed, 
developed,  or  installed  with  Federal 
financial  participation  shall  be  used  for 
a  period  of  time  specified  in  the  advance 
planning  document,  unless  the 
Department  determines  that  a  shorter 
period  is  justified." 

11.  We  are  adding  a  provision  at 

§  95.621(d)  that  states  that  HHS  will 
conduct  periodic  on-site  reviews  to 
assure  that  State  acquisitions  costing 
less  than  $200,000  were  made  in 
accordance  with  45  CFR  Part  74  and  to 
determine  the  efficiency,  economy  and 
effectiveness  of  the  acquired  equipment 
or  service. 

12.  We  are  changing  §  95.623  to 
remove  the  specification  that  waiver  of 
HHS  prior  approval  can  be  made  only 
for  acquisitions  prior  to  the  effective 
date  of  these  regulations.  The  change 
will  permit  HHS  to  waive  the  prior 
approval  requirement  in  those  instances 
where  a  State  failed  to  obtain  prior 
approval  of  acquisitions,  as  long  as  a 
State  submits  a  waiver  request  within 
six  months  following  an  acquisition,  the 
acquisifion  is  justified  and  beneficial  to 
the  Department's  programs,  and  the 
Department  finds  that  it  would  have 
prior  approved  the  acquisition  if  a 
proper  request  for  such  approval  had 
been  made  by  the  State  agency.  This 
change  is  intended  to  cover  acquisitions 
under  unusual  circumstances  and  is  not 
to  be  viewed  by  States  as  a  relaxation 
of  the  prior  approval  requirement. 

13.  A  new  §  95.625,  Increased  FFP  for 
certain  ADP  systems,  is  being  added  to 
cross  reference  the  general  regulatory 
provisions  governing  ADP  acquisitions 
of  this  subpart  to  the  specific  regulatory 
provisions  that  States  must  meet  to 
qualify  for  enhanced  funding  for  ADP 
systems  that  support  State  plans  for 
titles  IV-A,  IV-D  and  XIX  of  the  Social 
Security  Act.  The  section  states 
availability  of  enhanced  matching  for 
certain  systems  and  gives  the  regulatory 
citations  of  specific  requirements  for 
such  systems. 

14.  The  section  heading  for  §  95.631 
and  S  95.633  is  being  changed  from 
"Cost  Allocation  Plan"  to  "Federal 
Financial  Participation  in  Costs  of  ADP 
Acquisitions"  to  more  accurately  reflect 
the  subject  of  the  sections. 

15.  Section  95.631  is  being  changed  as 
follows:  The  title  of  S  95.631  is  changed 
from  "Relationship  to  the  approved  cost 
allocation  plan"  to  "Cost  identificafion 
for  purpose  of  FFP  claims."  As  with  the 
section  heading,  this  change  is  being 
made  more  accurately  title  the  subject  of 
the  section.  The  provisions  of  the 
section  have  been  restated  to  describe 
in  a  straightforward  manner,  the 
methods  States  must  use  in  identifying, 
accounting  for,  and  claiming  FFP  for 


costs  incurred  in  system  development 
and  operation  and  in  acquiring  service 
from  a  State  operated  central  data 
processing  facility. 

16.  We  are  revising  S  95.641  (now 
entitled  "Exemption  from  Subpart  G  of 
this  part")  to  explain  more  clearly  the 
relation  of  Subpart  G  of  Part  95  to  ADP 
equipment  and  this  Subpart  F. 

Subpart  G  concerns  "Equipment 
Acquired  Under  Public  Assistance 
Programs."  Among  other  things,  Subpart 
G  permits  a  State  to  charge  the  cost  of 
equipment  having  a  unit  acquisition  cost 
of  more  than  $25,000  only  by  means  of 
depreciation  or  use  allowances,  not  by 
claiming  the  full  cost  in  the  year  of 
acquisition.  Section  95.641  of  this 
Subpart  F,  as  we  propose  to  revise  the 
section,  explains  that  although  that 
restricUon  applies  to  ADP  equipment  as 
well  as  other  equipment  the  Department 
will,  in  the  case  of  ADP  equipment 
consider  requests  for  waivers  of  the 
restriction.  The  revised  text  also 
explains  that  if  the  acquisifion  of  the 
equipment  is  part  of  an  advance 
planning  document  that  is  subject  to  the 
prior  approval  requirements  of  this 
Subpart  F,  the  State  may  submit  the 
request  for  waiver  as  part  of  the 
f  dvance  planning  document 

17.  We  are  deleting  §  95.643.  The 
purpose  of  that  section  is  to  waive  for 
HHS  public  assistance  programs  any 
prior  approval  requirements  for  ADP 
costs  in  the  OMB  principles  for 
determining  allowable  costs  of 
governments  (OMB  Circular  A-87). 
However,  we  find  the  section  redundant 
and  unnecessary.  The  charging  of  ADP 
equipment  under  these  programs  is  fully 
treated  in  Subpart  G  of  Part  95.  ADP 
services  require  prior  approval  only  as 
specifically  provided  in  this  Subpart  F. 

Regulatory  Impact  Analysis 

The  Secretary  has  determined,  in 
accordance  with  Executive  Order  12291, 
that  this  rule  does  not  constitute  a  major 
rule  because  it  will  not  have  an  annual 
impact  on  the  economy  of  $100  million 
or  more,  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  any 
industries,  any  governmental  agencies 
or  any  geographic  regions,  or  otherwise 
meet  the  thresholds  of  the  Executive 
Order. 

Regulatory  Flexibility  Analysis 

Regulatory  Flexibility  Act  (Pub.  L  96- 
354)  requires  the  Federal  government  to 
anUcipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  on 
small  businesses  and  other  small 
entities.  This  rule  has  no  significant 
effect  on  a  substantial  number  of  small 
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entities.  Tberefore,  a  r^tilatary 
flexibility  analysis  is  not  required 

Papen^on  RoaucOuu  Ad 

In  accordance  with  the  PaperworJc 
Reduction  Act  of  1980,  the  Department 
has  previonsly  obtained  OMB  clearance 
of  the  process  described  in  this 
document  under  which  The  States  may 
apply  for  and  obtain  Federal  financial 
participation  m  tfieir  ADP  acquisitions. 
The  OMB  approval  mnnber  ts  0990-0956. 

Catalog  oif  Federal  Domestic 
Assistance  Pro^-am  Nombers  13.645 
CMM  Welfare  Seivices — State  Grants, 
13.a98.  Foster  Care,  Maintenance.  13.659. 
Adoption  Assistance;  13.679,  Child 
Support  Enforcement  Program;  13.714. 
Medical  Assistance  Program;  13.808, 
Assistance  Payments — Maintenance 
Assistance;  13.810.  Assistance 
Payments — State  and  Local  Training. 

List  of  Subjects  in  45  CFR  Part  95 

Claims.  Computer  technokigy.  Grant 
programs — keahk.  Grant  programs — 
social  programs.  Socid  Security,  Time. 

Dated:  January  3, 1984. 

Secretary. 

PART  95-4AIIEIiOE01 

45  CFR  Part  95.  Subpart  F  is  amended 
as  set  forth  below: 

1.  The  Table  of  Contents  is  revised  to 
read  as  follows: 

Subpart  F— Awtomatic  Data  Procaastng 
EqulpnMnt  and  SarvlCM— ComNtions  for 
Fadaral  Finanaal  Pantdpation 


Scope  and  applicability. 
DeAnitiotM. 


Sec 

95.«n 

95.605 


Spadfic  ConAfiam  far  FFP 

95.611     Prior  approval  conditions. 

95.613    Procurement  standards. 

95.615    Access  to  systems  and  records. 

95.617    Software  ownership  righta. 

95£1«    Uae  of  ADP  •ystems. 

95.621     ADP  reviewft. 

95.823     Waiver  of  prior  approval 

reqtiireiiieats. 
95.625    Increased  FFP  Tor  certain  ADP 

systems. 

Fadanl  Fmanrid  Partiripatian  m  Caats  of 


95.631    Coat  identificatioa  for  purposes  of 

FFP  claims. 
95.633     Nondiscrimination  requirements. 

Exenptiolu 

95.M1     Applicabilify  of  rules  for  charging 
equipmeat  m  Subpart  C  of  tWis  part. 

Authotity:  Sec.  1102.  4S  Stat.  647.  42  U.S-C 
1302. 

2.  Section  8&801  is  revised  to  read  as 
follows: 


General 

§  »SjB01    Seopa  mtd  appMcabiUty. 

This  subpart  prescribes  the  conditioas 
under  which  the  Department  of  Health 
and  Human  Services  will  approve 
Federal  financial  particqaation  (FFP).  at 
the  applicable  rates,  for  the  oosts  of 
automatic  data  prooessistg  iocurred 
under  an  Approved  State  plan  kir  titles  1, 
IV-A,  IV-B,  IV-D,  IV-E.  X.  XIV. 
XVI(AABD),  or  XIX  of  the  Social 
Secarity  Act. 

(Approved  by  the  Offioe  <yf  Management  and 
Budget  under  Control  Numl>er  0M0-00S8) 

3.  Section  95.605  is  revised  to  read  as 
follows: 

§9Sj80S    OallnWona. 

As  used  in  this  part,  the  term: 
"Acceptance  documents"  means  written 
evidence  of  satisfactory  completion  of 
an  approved  phase  of  work  or  contract, 
and  acceptance  thereof  by  the  State 
agency. 

"Acquisition"  means  acquiring  ADP 
equipment  or  services  from  commercial 
sourcesor  from  State  or  local 
government  resources. 

"Advance  plannifig  document"  or 
"APD  '  means  a  written  plan  of  action  to 
acquire  the  proposed  ADP  services  or 
equipment.  The  APD  must  contain  a 
statement  of  needs  and  objectives;  a 
statement  of  alternatives  considered:  a 
requirements  analysis;  a  preliminary 
cost/beoefits  analysis;  a  personnel 
resource  statement  indicating 
availability  of  qualified  and  adequate 
staff,  including  a  project  director  to 
accomplish  the  project  objectives;  a 
detailed  description  of  the  nature  and 
scope  of  the  activities  to  be  undertaken 
and  the  methods  to  be  used  to 
accomplish  the  project;  a  proposed 
activity  schedule  for  the  project;  a 
proposed  budget;  and  a  statement 
indicating  the  period  of  time  the  State 
expects  to  use  the  ADP  service  or 
equipment. 

"Alternative  Considerations '  means 
methods  of  satisfying  the  stated  needs 
and  objectives  {e.g.,  upgrade  or  transfer 
of  an  existing  system),  that  the  State 
considered  in  addition  to  the  selected 
method. 

"Approving  component"  means  an 
organizabon  within  the  Department  that 
is  authorized  to  approve  requests  for  the 
acquisition  of  ADP  equipment  or  ADP 
services;  Social  Security  Administration 
(SSA)  for  cash  assistance  for  titles  I.  IV- 
A.  X,  XrV.  and  XVi(AAflD);  Office  of 
Human  Development  services  4OHDS) 
for  social  services  for  titles  IV-fi  (child 
welfare  servioes)  and  lV-£  (foster  care 
and  adoption  assistsirce);  Office  af 
Child  Sopfnrt  Enforceraeat  (OCSE)  for 


title  IV-O.  and  Health  Care  Financing 
Adminisb-atimi  tHCa^A)  for  Htle  XIX  of 
the  Social  Security  Act 

"Automatic  data  processing"  or 
"ADP'  means  data  processing 
performed  by  a  system  of  electronic  or 
electrical  machines  so  interconnected 
and  interacting  as  to  mrniraize  the  need 
for  human  assistance  or  inlervenfion. 

"Automatic  data  processing 
equipment"  or  "ADP  equipment"  or 
"Hardware"  means  automatic 
equipment  that  accepts  and  stores  data, 
performs  cakulations  and  other 
processing  steps,  and  produces 
information.  This  includes: 

(a)  Electronic  digital  computers; 

(b)  Peripheral  or  auxiliary  eqxripment 
used  in  support  of  eletrtronic  computers; 

(c)  Data  transmission  or 
communications  equipment  and 

(d)  Data  input  equipment. 
"Automatic  data  processing  services" 

or  "ADP  services"  means: 

(a)  Services  to  operate  ADP 
equipment,  either  by  private  sources,  or 
by  employees  of  the  State  agency,  or  by 
State  or  local  organizations  other  than 
the  State  or  agency;  and/or 

(b)  Services  provided  by  private 
sources  or  by  employees  of  the  State 
agency  or  by  State  and  local 
organizations  other  than  the  State 
agency  to  perform  such  tasks  as 
feasibility  studies,  system  studies, 
system  design  efforts,  development  of 
system  specifications,  system  analysis, 
programming  and  system 
implententation. 

"Data  processing"  means  the 
preparation  of  source  media  containing 
data  or  basic  elements  of  information, 
and  the  use  of  such  source  media 
according  to  precise  rules  of  procedures 
to  accomplish  such  operations  as 
classifying,  sorting,  calculating, 
summarizing,  recording,  and 
transmitting. 

"Department"  means  the  Department 
of  Health  and  Human  Services. 

"Design"  or  "system  design"  means  a 
combination  of  narrative  and  diagrams 
describing  the  structure  of  a  new  or 
more  efficient  automatic  data  processing 
system.  This  includes  the  use  of 
hardware  to  the  extent  necessary  for  the 
design  phase. 

"Development"  means  the  definition 
of  system  requirements,  detailing  of 
system  and  program  specifications, 
programminj?  and  testing.  This  includes 
the  use  of  hardware  to  the  extent 
necessary  for  the  development  phase. 

"Enhanced  matching  rate"  means  the 
higher  than  regular  rate  of  FFP 
authorized  by  titles  IV-A.  FV-D.  and 
XIX  of  the  Social  Security  Act  for 
acquisition  or  improvement  of  systems. 
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services  and  equipment  that  conform  to 
specific  requirements  designed  to 
improve  administration  of  the  Aid  to 
Families  with  Dependent  Children.  Child 
Support  Enforcement  and  Medicaid 
programs. 

"Feasibility  study"  means  a 
preliminary  study  to  determine  whether 
it  is  sufficiently  probable  that  effective 
and  efficient  use  of  ADP  equipment  or 
systems  can  be  made  to  warrant  the 
substantial  investment  of  staff,  time,  and 
money,  and  whether  the  plan  is  capable 
of  being  accomplished  successfully. 

"FFP"'  means  Federal  financial 
participation. 

"Installation"  means  the  intergrated 
testing  of  programs  and  subsystems, 
system  conversion,  and  turnover  to 
operational  status.  This  includes  the  use 
of  hardware  to  the  extent  necessary  for 
the  installation  phase. 

"Operation"  means  the  automated 
processing  of  data  used  in  the 
administration  of  State  plans  for  titles  I 
IV-A.  IV-B,  IV-D,  IV-E.  X.  XIV. 
XVI(AABD)  or  XIX  of  the  Social 
Security  Act.  Operation  includes  the  use 
of  supplies,  software,  hardware,  and 
personnel  directly  associated  with  the 
functioning  of  the  mechanized  system. 
See  45  CFR  205.35  and  307.35(b)  for 
specific  requirements  for  title  IV-A  and 
IV-D,  and  42  CFR  Part  433.  Subpart  C 
for  specific  requirements  for  title  XIX. 

"Regular  matching  rate"  means  the 
normal  rate  of  FFP  authorized  by  titles 
IV-A.  IV-a  IV-D.  IV-E.  X.  XIV. 
XVI(AABD}  and  XIX  of  the  Social 
Security  Act  for  State  and  local  agency 
administration  of  programs  authorized 
by  those  titles. 

"Requirements  Analysis"  means 
determining  and  documenting  the 
information  needs  and  the  functional 
and  technical  requirements  the  proposed 
computerized  system  must  meet.    ' 

"Service  agreement"  means  a 
document  signed  by  the  State  or  local 
agency  and  the  State  or  local  central 
data  processing  facility  providing  ADP 
services  (provider)  which: 

(a)  Identifies  those  ADP  services  the 
central  data  processing  facility  will 
provide: 

(b)  Includes,  preferably  as  an 
amendable  attachment,  a  schedule  of 
charges  for  each  identified  ADP  service, 
and  a  certification  that  these  charges 
apply  equally  to  all  users; 

(c)  Includes  a  description  of  the 
method(s)  of  accounting  for  the  services 
rendered  under  the  agreement  and 
compiiiiiig  services  charges; 

(d)  Includes  assurances  that  services 
provided  will  be  timely  and  satisfactory; 

(e)  Includes  assurances  that 
information  in  the  computer  system  as 
well  as  access,  use,  and  disposal  of  ADP 


data  will  be  safeguarded  in  accordance 
with  provisions  of  45  CFR  205.50  and  45 
CFR  303.21: 

(f)  Requires  the  provider  to  obtain 
prior  approval  from  the  Department  for 
ADP  equipment  and  ADP  services  that 
are  acquired  primarily  to  support  the 
titles  covered  by  this  subpart  and 
requires  the  provider  to  comply  with  45 
CFR  Part  74.  Subpart  P  for  procurements 
related  to  the  service  agreement  ADP 
equipment  and  services  are  considered 
to  be  primarily  acquired  to  support  the 
titles  covered  by  this  subpart  when 
these  titles  may  reasonably  be  expected 
to  be  billed  more  than  50%  of  the  total 
charges  made  to  all  users  of  the  ADP 
equipment  and  services  during  the  time 
period  covered  by  the  service 
agreement  If.  however,  the  titles 
covered  by  this  regulation  are  to  be 
directly  charged  for  the  cost  of  the 
purchase  or  lease  of  ADP  equipment  or 
services  acquired  for  a  central 
processing  facility,  the  provisions  of 

S  96.611(a)  apply: 

(g)  Includes  the  beginning  and  ending 
dates  of  the  period  of  time  covered  by 
the  service  agreement;  and 

(h)  Includes  a  schedule  of  expected 
total  charges  to  the  titles  covered  by  this 
regulation  for  the  period  of  the  service 
agreement 

"Software"  means  a  set  of  computer 
programs,  procedure,  and  associated 
documentation  used  to  operate  the 
hardware. 

"State  agency"  means  the  State 
agency  administering  or  supervising  the 
administration  of  the  State  plan  that  is 
required  by  the  Department  for  the 
Social  Security  Act  programs. 

"System  specifications"  means 
information  about  the  new  ADP 
system — such  as  workload  descriptions, 
input  data,  information  to  be  maintained 
and  processed,  data  processing 
techniques,  and  output  data — which  is 
required  to  determine  the  ADP 
equipment  and  software  necessary  to 
implement  the  system  design. 

"System  study"  means  the 
examination  of  existing  information 
flow  and  operational  procedures  within 
an  organization.  The  study  essentially 
consists  of  three  basic  phases:  Data 
gathering,  investigation  of  the  present 
system  and  new  information 
requirements;  analysis  of  the  data 
gathered  in  the  investigation;  and 
synthesis,  or  refitting  of  the  parts  and 
relationships  uncovered  through  the 
analysis  into  an  efficient  system. 

4.  Section  95.611  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 


Specific  Conditiom  for  FFP 

§95.611    Prior  approval  condttione. 

(a)  GeneraJ  Acquisition  requirement 
A  State  shall  obtain  prior  written 
approval  from  the  Department  when  it 
plans  to  acquire  ADP  equipment  or 
services  with  proposed  FFP  at  the 
regular  matching  rate  that  it  anticipates 
will  have  total  acquisition  costs  of 
$200,000  or  more  in  Federal  and  State 
funds  over  any  twelve-month  period,  or 
$300,000  or  more  in  Federal  and  State 
funds  for  the  total  acquisition.  A  State 
shall  obtain  prior  written  approval  from 
the  Department  when  it  plans  to  acquire 
ADP  equipment  or  services  with 
proposed  FFP  at  the  enhanced  matching 
rate  authorized  by  45  CFR  205.35.  45 
CFR  Part  307  or  42  CFR  Part  433. 
Subpart  C  regardless  of  the  acquisition 
cost.  A  State  shall  also  obtain  prior 
written  approval  from  the  Department 
when  it  plans  to  acquire 
noncompetitively  from  a  non- 
governmental source  ADP  equipment  or 
wvices  that  cost  more  than  $25,000  in 
l^eral  and  State  funds.  The  State  shall 
submit  requests  for  prior  systems 
approval,  signed  by  the  appropriate 
State  official,  to  the  Assistant  Secretary 
for  Management  and  Budget  (ASMB). 
Department  of  Health  and  Human 
Services.  Requests  from  States  shall 
indicate  clearly  the  Social  Security  Act 
titles  under  which  funding  is  requested 
the  estimated  cost  for  the  total 
acquisition,  and  the  estimated  amount 
or  percent  that  is  requested  for  each 
title.  The  State  shall  send  three  copies  of 
the  request  for  each  component  to  the 
Department  that  must  approve  the 
request.  The  Department  will 
acknowledge  receipt  of  the  State 
request. 

(b)  Specific  prior  approval 
requirements.  The  State  agency  shall 
obtain  written  approval  of  the 
Department: 

(1)  For  the  advance  planning 
document  or  any  change  of  the  advance 
planning  document  prior  to  entering  into 
contractual  agreements  or  making  any 
other  commitment  for  acquisition  of 
ADP  equipment  or  ADP  services; 

(2)  For  the  service  agreement  (when 
data  processing  services  are  to  be 
provided  by  a  State  central  data 
processing  facility  or  by  another  State  or 
local  agency),  any  extension  of  the 
period  covered  by  the  service 
agreement,  or  for  changes  to  any  of  the 
other  elements  of  a  service  agreement 
listed  in  §  95.605. 

(3)  When  required,  for  the  request  for 
proposal  (RFP),  prior  to  its  issuance 
when  service  or  equipment  proposals 
are  being  solicited  from  non- 
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governmental  sources.  The  Department 
requires  approval  of  the  RFP  if  the 
procurement  is  complex,  the  grantee  has 
a  history  of  performance  problems,  or 
the  State  proposes  to  claim  FTP  at  the 
enhanced  matching  rate: 

(4)  When  required,  for  the  contract, 
prior  to  signature  of  the  contracting 
officer.  The  Department  requires 
approval  of  the  contract  if  the 
procurement  is  complex,  the  grantee  has 
a  history  of  performance  problems,  or 
the  State  proposes  to  claim  FFP  at  the 
enhanced  matching  rate; 

(5)  When  required  for 
(i)  The  feasibility  study; 
(ii)  The  system  study; 
(iii)  The  system  design; 

(iv)  The  system  specifications;  and 
(v)  The  acceptance  document. 
The  Department  will  notify  the  State 
agency  if  such  prior  approval  is  required 
under  S  95.611(b)  (3).  (4)  or  (5)  for 
acquisitions  for  which  the  State 
proposes  to  claim  FFP  as  the  regular 
matching  rate.  The  State  shall  consider 
prior  approval  required  for  the  RFP. 
contract  and  system  design  documents 
when  the  State  proposes  to  claim  FFP  at 
an  enhanced  matching  rate. 
«        •        •        *        * 

§95.612    [Removml] 

5.  Part  95  is  amended  by  removing 
I  95.612. 

6.  Section  95.613  is  revised  to  read  as 
follows: 

§  95.613    ProcurcfTMfit  standards. 

Procurements  of  ADP  equipment  and 
services  are  subject  to  the  procurement 
standards  prescribed  by  Subpart  P  of  45 
CFR.  Part  74  regardless  of  any 
conditions  for  prior  approval.  Those 
standards  include  a  requirement  for 
maximum  practical  open  and  free 
competition  regardless  of  whether  the 
procurement  is  formally  advertised  or 
negotiated.  Those  standards,  as  well  as 
the  requirement  for  prior  approval, 
apply  to  ADP  services  and  equipment 
acquired  by  a  State  or  local  agency,  and 
to  ADP  services  and  equipment  acquired 
by  a  State  or  local  central  data 
processing  facility  primarily  to  support 
the  Social  Security  Act  programs 
covered  by  this  subpart.  Since  it  is  an 
acquisition  by  one  government  agency 
from  another,  the  service  agreement 
between  the  State  agency  and  the  State 
central  data  processing  facility  is,  in 
accordance  with  45  CFR  74.160,  exempt 
from  the  procurement  standards. 

7.  Section  95.615  is  amended  by 
removing  the  word  "records"  from  the 
section  heading  and  inserting  in  its 
place  the  words  "systems  and  records" 
to  read  as  follows: 


S  95.615    Accvsa  to  syfnw  aftd  fcord». 

•  *        *        *        • 

8.  Section  95.617  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c)  as 
follows: 

§  95.6 1 7    Software  and  ownership  rights. 

(a)  General.  The  State  or  local 
government  must  include  a  clause  in  all 
procurement  instruments  that  provides 
that  the  State  or  local  government  will 
have  all  ownership  rights  in  software  or 
modifications  thereof  and  associated 
documentation  designed,  developed  or 
installed  with  Federal  financial 
participation  under  this  subpart. 

(b)  Federal  license.  The  Department 
reserves  a  royalty-free,  nonexclusive, 
and  irrevocable  license  to  reproduce, 
publish,  or  otherwise  use  and  to 
authorize  others  to  use  for  Federal 
Government  purposes,  such  software, 
modifications,  and  documentation. 

(c)  Proprietary  software.  Proprietary 
software  which  is  provided  at 
established  catalog  or  market  prices  and 
sold  or  leased  to  the  general  public  shall 
not  be  subject  to  the  ownership 
provisions  in  paragraphs  (a)  and  (b)  of 
this  section. 

9.  Section  95.619  is  revised  to  read  as 
follows: 

§95.619    Um  of  ADP  systems. 

ADP  systems  designed,  developed,  or 
installed  with  Federal  financial 
participation  shall  be  used  for  a  period 
of  time  specified  in  the  advance 
planning  document,  unless  the 
Department  determines  that  a  shorter 
period  is  justified. 

10.  A  new  paragraph  (d)  is  added  to 
§  95.621  to  read  as  follows: 

§  95.621    ADP  reviews. 

*  *         *         «         • 

(d)  Acquisitions  not  subject  to  prior 
approval.  A  review  conducted  on  an 
audit  basis  to  assure  that  system  and 
equipment  acquisitions  costing  less  than 
$200,000  were  made  in  accordance  with 
45  CFR  Part  74  and  the  conditions  of  this 
subpart,  and  to  determine  the  efficiency, 
economy  and  effectiveness  of  the 
equipment  or  system. 

11.  Section  95.623  is  revised  to  read  as 
follows: 

§  95.623    Waiver  of  prior  approval 
requirements. 

ADP  equipment  and  services  acquired 
by  a  State  agency  without  required  prior 
approval  of  the  Department  may  qualify 
for  FFP  provided  the  Department  waives 
the  prior  approval  requirement.  The 
Department  will  waive  the  prior 
approval  requirement  provided  that: 

(a)  The  State  submits  a  request  for 
retroactive  approval  within  six  months 


following  the  acquisition  that  conforms 
to  the  conditions  specified  in  45  CFR 
95.611, 

(b)  The  State  provides  justification  for 
failure  to  obtain  prior  approval, 

(c)  The  Department  determines  that 
the  ADP  equipment  or  service  is  cost 
beneficial  to  the  Department's  programs, 
and  would  have  received  prior  approval 
had  a  request  for  such  approval  been  . 
made  by  the  State  agency,  and 

(d)  The  Department  agrees  to  the 
acquisition.  45  CFR  205.37  and  307.15 
prohibit  waiver  of  prior  approval  for 
ADP  acquisitions  funded  by  titles  IV-A 
and  IV-D  at  the  enhanced  matching 
rate. 

12.  A  new  S  95.625  is  added  to  read  as 
follows: 

§  95.625    Increased  FFP  for  certain  ADP 
systems. 

(a)  General.  FFP  is  available  at 
enhanced  matching  rates  for  individual 
or  integrated  systems  that  support  State 
plans  for  titles  IV-A.  IV-D  and/or  XIX 
provided  the  systems  meet  specific 
regulatory  provisions  established  by  the 
individual  programs. 

(b)  Specific  regulatory  references.  The 
applicable  regulations  for  the  title  IV-A 
program  are  contained  in  45  CFR  205.35. 
The  applicable  regulations  for  the  title 
IV-D  program  are  contained  in  45  CFR 
Part  307.  The  applicable  regulations  for 
the  title  XIX  program  are  contained  in  42 
CFR  432.  Subpart  C  and  42  CFR  433, 
Subpart  C. 

13.  The  center  heading  before 

§§  95.631  and  95.633  is  revised  to  read 
as  follows: 

Federal  financial  Participation  in  Costs 
of  ADP  Acquisitions 

14.  Section  95.631  is  revised  to  read  as 
follows: 

§  95.631    Cost  Identification  for  purposes 
of  FFP  claims. 

The  conditions  of  this  subpart  apply 
notwithstanding  the  existence  of  an 
approved  cost  allocation  plan.  State 
agencies  shall  assign  and  claim  the 
(  o.sts  incurred  under  an  approved  APD 
in  accordance  with  the  following 
criteria: 

(a)  Development  costs.  The  State 
agency  shall  identify  the  actual 
development  costs  incurred  under  an 
approved  APD  in  its  departmental 
accounting  system,  and  assign  these 
costs  to  the  project  cost  center 
established  in  accordance  with  the 
approved  cost  allocation  plan  required 
by  Subpart  E  of  this  part.  The  State  must 
distribute  these  costs,  as  incurred,  to  all 
funding  sources  in  accordance  with  the 
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procedure  slated  in  the  APD  as 
approved  by  HHS. 

(b)  Operational  costs.  Costs  incurred 
for  the  operation  of  an  ADP  system  shall 
be  identified  and  assigned  to  funding 
sources  in  accordance  with  the 
approved  cost  allocation  plan  required 
by  Subpart  E  of  this  part. 

(c)  Service  agreement  costs.  States 
that  operate  a  central  data  processing 
facility  shall  use  their  approved  central 
service  cost  allocation  plan  required  by 
OMB  Circular  A-87  to  identify  and 
assign  costs  incurred  under  a  service 
agreement  with  the  State  agency.  The 
State  agency  will  then  distribute  these 
costs  to  funding  sources  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section. 

15.  Section  95.641  is  revised  to  read  as 
follows: 

§  95.64 1    AppilcabWty  of  rules  for  charging 
equipment  In  Subpart  G  of  this  part 

ADP  equipment,  as  well  as  other 
equipment  acquired  under  public 
assistance  programs,  is  subject  to 
Subpart  G  of  this  part.  Among  other 
things.  Subpart  G  provides  that  a  State 
may  charge  only  depreciation  or  use 
allowances  for  equipment  with  a  unit 
acquisition  cost  of  over  $25,000.  For  ADP 
equipment,  however.  HHS  will  consider 
requests  for  waivers  of  that  restriction. 
If  the  acquisition  of  the  equipment  is 
part  of  an  APD  that  is  subject  to  the 
prior  approval  requirements  of  this 
Subpart  F,  the  State  may  submit  the 
request  for  a  waiver  as  part  of  the  APD. 

16.  Section  95.643  is  removed. 
§95.643    [Removed] 

IFR  Dw.  M-2B342  Filed  11-16-M:  8.-4S  amj 
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DEPARTMENT  OF  TRANSI>ORTAnON 

Coast  Guard 

46  CFR  Part  67 
[CGD  64-027] 

Documentation  of  Vessels 

agency:  Coast  Guard,  DOT. 

ACTtOW:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
revise  the  requirements  pertaining  to 
marking  of  vessels  documented  under 
the  laws  of  the  United  States.  Under  the 
proposed  regulations,  the  requirement  to 
mark  a  vessel  with  a  hailing  port  would 
be  eliminated.  In  lieu  of  a  hailing  port 
marking,  the  owner  would  be  required  to 
mark  the  rear  exterior  of  the  vessel  with 
the  abbreviation  "U.S."  and  the  official 
number  assigned  by  the  Coast  Guard. 


These  proposed  changes  are  based  on 
comments  received  in  response  to  an 
Advanve  Notice  of  Proposed 
Rulemaking  (ANPRM).  The  proposed 
new  markings  would  provide  a  more 
positive  basis  for  identifying  a  vessel 
seen  on  the  water  as  a  vessel 
documented  under  the  laws  of  the 
United  States. 

DATES:  Comments  must  be  received  on 
or  before  February  19, 1985. 
ADORltSEt:  Comments  should  be 
submitted  to  Commandant  [G-CMC/24). 
(CGD  84-027).  U.S.  Coast  Guard. 
Washington,  D.C.  20593.  Comments  may 
be  delivered  and  will  be  available  for 
inspection  or  copying  at  the  Marine 
Safety  Council  (G-CMC/24),  Room  2110, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW..  Washington.  D.C. 
20593,  (202)  426-1477  between  the  hours 
of  7  a.m.  and  4  p.m.  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Robert  R.  Meeks 
(Staff  Attorney).  Office  of  Merchant 
Marine  Safety.  (202)  426-1492.  or  (202) 
426-1493.  Normal  office  hours  are 
between  7  a.m.  and  3:30  p.m.  Monday 
through  Friday,  except  holidays. 
SUPPtXMENTARY  INFORMATION:  . 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are  Lieutenant 
Commander  Robert  R.  Meeks  (Staff 
Attorney).  Office  of  Merchant  Marine 
Safety;  and  Lieutenant  Sandra  R. 
Sylvester  (Project  Attorney),  Office  of 
the  Chief  Counsel. 

Comments  Invited 

The  public  is  invited  to  participate  in 
this  proposed  rulemaking  by  submitting 
written  views,  data,  or  arguments. 
Comments  should  include  the  name  and 
address  of  the  person  making  them,  and 
identify  this  notice  (CGD  84-027). 
Persons  desiring  acknowledgment  that 
their  comment  has  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  All  comments 
received  before  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  public  hearing  is  planned, 
but  the  Coast  Guard  will  further 
evaluate  the  need  for  public  hearings 
based  on  the  comments  received  in 
respones  to  the  NPRM. 

BackgrouDd 

An  ANPRM  published  in  the  Federal 
Register  on  May  17. 1984  [49  FR  20872] 
pointed  out  that  recent  changes  in  the 
regulations  pertaining  to  marking  of 
vessels  documented  under  the  laws  of 
the  United  States  had  resulted  in 


complaints  from  other  agencies  and 
members  of  the  public.  The  ANPRM 
requested  comments  on  whether  the 
Coast  Guard  should  continue  to  have  a 
regulation  requiring  the  marking  of  a 
hailing  port.  and.  if  so.  what  limitations 
should  apply  to  the  owner's  choice  of  a 
port  to  be  marked. 

Discussion  of  Comments  and  Action 

The  following  summarizes  the 
comments  received  and  the  action 
proposed  by  the  Coast  Guard.  Of  the  25 
comments  received.  13  said  or  strongly 
implied  a  hailing  port  marking  should  be 
required  by  regulation;  8  said  or  strongly 
implied  the  requirement  should  be 
eliminated  or  that  certain  types  of 
vessels,  such  as  yachts  or  river  barges, 
should  be  exempt;  the  other  comments 
did  not  take  a  position  on  the  issue. 

Those  who  want  to  continue  the 
regulatory  requirement  for  marking  a 
hailing  port  gave  several  reasons.  Some 
said  the  marking  of  a  port  on  a  vessel  is 
a  longstanding  and  colorful  tradition  of 
the  sea  and  should  continue  for  that 
reason  if  for  no  other.  Others  said  the 
hailing  port  mark  is  useful  ibr 
identifying  the  vessel  or  the  vessel's 
owner  and  for  locating  the  vessel's 
records.  Still  others  stressed  the  value  of 
the  hailing  port  as  an  aid  to  law 
enforcement  and  in  search  and  rescue 
efforts.  The  hailing  port  was  also  said  to 
provide  some  indication  of  a  vessel's 
nationality  for  international  purposes. 

Tliose  who  feel  hailing  port  markings 
should  be  eliminated  also  gave  several 
reasons.  Some  said  marking  a  hailing 
port  on  a  vessel  is  expensive  and 
provides  no  benefit  to  the  owner  for  the 
money  spent.  One  commenter  said 
marking  a  yacht  can  cost  several 
hundred  dollars.  Other  commenters 
pointed  out  that  in  addition  to  the  initial 
marking  expense,  changes  in  hailing  port 
markings  necessitated  by  movement  of 
corporate  offices  or  transfers  of  vessels 
to  other  companies  can  mean  additional 
expense  due  to  remarking  and  delayed 
vessel  operations.  Several  commenters 
said  hailing  port  markings  have  little 
value  as  a  means  for  identifying  a  vessel 
or  locating  its  records. 

Most  commenters  said  if  hailing  port 
markings  are  required  the  owner  should 
have  broad  discretion  in  selecting  a 
place  to  be  marked.  Markings  suggested 
by  oommenters  included:  any 
geographical  place,  "real  or  imagined": 
any  port  through  which  the  owner  can 
be  directly  traced:  any  place  meeting  the 
criteria  previously  set  out  in  section  47 
of  Title  46.  United  States  Code;  any 
place  having  "a  meaningful  relationship 
to  the  shipowner's  operations";  the 
"actual  home  port  [where]  the  boat  is 
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realistically  based":  any  place  within 
the  geographical  area  of  responsibility 
of  his  home  port:  any  place  recognized 
by  the  U.S.  Postal  Service  as  a  bona  fide 
mailing  address;  an  identifiable  location 
in  the  State  displayed,  including  a  yacht 
club  or  marina;  the  port  where  the 
vessel  is  berthed,  or  from  which  it 
mainly  sails;  the  owner's  place  of  birth; 
the  letters  U.S.A.;  the  State  where  the 
.  vessel  owner  resides;  and  the  vessel's 
home  port.  A  few  commenters  said  the 
only  port  marking  which  should  be 
permitted  is  the  place  where  the  vessel's 
records  are  kept.  Some  commenters  said 
if  changes  in  the  requirements  for 
marking  a  hailing  port  are  made,  the 
Coast  Guard  should  permit  existing 
vessels  to  retain  their  current  markings. 

In  addition  to  responses  to  the 
questions  included  in  the  ANPRM,  some 
commenters  discussed  other  issues 
related  to  vessel  marking.  One 
commenter,  who  took  no  position  on 
whether  the  regulatory  requirement  for 
hailing  port  markings  should  be 
continued,  said  port  markings  produce 
confusion  for  local  taxing  authorities 
and  other  local  officials.  The  commenter 
said  this  confusion  can  place  vessel 
owners  in  the  position  of  having  to 
litigate  their  liability  for  personal 
property  tax  when  tax  assessors 
improperly  rely  on  the  hailing  port 
marking  as  a  basis  for  asserting  tax 
liabihty.  Another  commenter,  who  said 
display  of  a  hailing  port  is  virtually 
useless  as  an  aid  in  identifying  vessels 
or  owners,  suggested  a  more  useful  and 
logical  approach  would  be  to  require 
marking  the  vessel's  official  number 
preceded  by  "No."  on  the  outside  of  the 
vessel. 

As  the  ANPRM  noted.  Congress 
repealed  the  statutes  which  required 
marking  the  name  of  a  port  on  a 
documented  vessel.  Under  the  pertinent 
statute  in  effect  now,  46  U.S.C.  12116(c), 
the  owner  of  a  documented  vessel  is 
required  to  "affix  to  the  vessel  and 
maintain  in  the  manner  prescribed  by 
the  Secretary  the  number  assigned  and 
any  other  identification  markings  the 
Secretary  may  require."  A  hailing  port 
marking  could  be  required  under  this 
statute  as  an  identification  marking. 
However,  as  several  commenters 
pointed  out,  a  hailing  port  marking  has 
little  practical  value  as  a  basis  for  vessel 
identification.  Under  the  current  system 
of  documentation  there  is  no  limit  on  the 
number  of  vessels  which  may  be  marked 
with  the  same  name  and  hailing  port. 
This  and  other  aspects  of  the  system  for 
selecting  hailing  port  markings  makes  it 
difficult  for  one  who  sees  a  vessel 
marked  with  a  certain  hailing  port  to 
trace  that  vessel's  owner  or  locate  its 


records.  None  of  the  suggested 
alternative  approaches  to  selecting  a 
hailing  port  to  be  marked  on  a  vessel 
would  provide  much  improvement  in 
relation  to  vessel  identification. 
Therefore,  the  Coast  Guard  proposes  to 
eliminate  the  requirement  to  mark  a 
hailing  port  on  a  documented  vessel. 

Although  the  Coast  Guard  considers  a 
hailing  port  mark  of  little  value  in  vessel 
identification,  as  several  commenters 
pointed  out,  vessel  identification 
through  external  markings  is  important 
for  law  enforcement,  search  and  rescue, 
and  other  purposes.  For  that  reason,  in 
lieu  of  the  requirement  to  mark  a  hailing 
port,  the  Coast  Guard  proposes  to 
require  the  owner  of  a  documented 
vessel  to  mark  the  exterior  ofthe  vessel 
with  the  official  number  assigned  by  the 
Coast  Guard.  The  official  number  is  a 
unique  identifier.  It  is  assigned  to  each 
vessel  at  the  time  it  is  first  documented 
and  remains  assigned  to  the  vessel 
permanently.  It  provides  a  positive  basis 
for  identification  of  any  documented 
vessel  seen  on  the  water.  Using  the 
official  number.  Coast  Guard  officials 
can  locate  the  vessel's  official 
documentation  records  and  determine 
the  vessel's  owner  of  record. 

The  proposed  requirement  to  mark  the 
official  number  on  the  exterior  of  a 
documented  vessel  would  be  in  addition 
to  the  existing  regulation  which  requires 
the  owner  to  mark  the  official  number 
permanently  on  some  clearly  visible 
interior  structural  part  of  the  hull.  The 
proposed  marking  would  be  placed  on 
the  stem  of  the  vessel.  If  the  stem  space 
is  inadequate,  the  owner  would  be 
required  to  place  the  marking  on  some 
clearly  visible  exterior  part  of  the  hull 
on  both  sides  of  the  vessel  near  the 
stem.  In  either  case,  the  proposed 
regulation  would  require  the  marking  to 
be  made  using  block-type  arabic 
numerals  not  less  than  four  (4)  inches  in 
height. 

In  addition  to  the  need  for  a  mark  to 
aid  in  identification,  the  Coast  Guard 
believes  there  is  a  need  for  an  exterior 
mark  to  show  the  nationality  of  a 
documented  vessel.  The  Coast  Guard 
proposes  to  address  this  need  by 
requiring  the  owner  to  mark  the  letters 
U.S.  in  front  of  the  official  number.  For 
example,  the  mark  would  appear  as: 
U.S.  654321.  This  form  of  marking  will 
aid  law  enforcement  personnel  in 
deciding  whether  a  vessel  is  a  vessel  of 
the  United  States  if  it  is  not  fiying  a  flag. 
The  letters  U.S.  would  be  required  to  be 
block  letters  not  less  than  four  (4)  inches 
in  height.  The  proposed  exterior 
markings,  consisting  of  U.S.  and  the 
o^icial  number,  could  be  made  by  use  of 


any  means  and  materials  which  would 
result  in  durable  markings. 

In  proposing  these  changes  to  the 
marking  regulations,  the  Coast  Guard 
proposes  to  permit  vessels  which  are 
now  properly  documented  and  marked 
to  retain  the  existing  markings  for  a 
maximum  of  five  (5)  years  from  the  date 
the  proposed  regulations  are  effective. 
Any  change  in  home  port  or  change  in 
ownership  prior  to  the  five  year  limit 
would  require  the  markings  to  be 
changed  at  that  time  to  comply  with  the 
proposed  regulations.  Those  who  wish 
to  continue  to  mark  a  hailing  port  for 
personal  reasons,  such  as  tradition  or 
pride,  would  be  permitted  to  do  so. 
There  would  be  no  requirement  to 
advise  the  Coast  Guard  if  a  hailing  port 
marking  is  used. 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  and 
nonsignificant  under  the  DOT  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  has  been  found  to  be  so 
minimal  that  further  evaluation  is 
unnecessary.  Marking  a  particular 
vessel  can  cost  only  a  few  dollars  or 
hundreds  of  dollars,  depending  on  the 
materials  used  and  who  does  the  work, 
but  there  would  be  no  significant  change 
in  the  relative  cost  of  marking  the  vessel 
under  the  proposal.  The  proposal  would 
require  marking  a  vessel  with  a  group  of 
letters  and  numbers,  whereas  current 
regulations  require  marking  the  name  of 
a  port.  For  new  vessels  there  would  be 
some  savings  for  the  initial  owner  and 
subsequent  owners  due  to  a  reduced 
need  to  remark  the  vessel  as  the  owner 
relocates  or  as  ownership  of  the  vessel 
changes.  Economic  impact  on  owners  of 
existing  documented  vessels  would  be 
minimal,  since  application  of  the 
proposed  changes  as  to  them  is  deferred 
for  up  to  five  years. 

Regulatory  Flexibility  Act 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  agency 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  46  CFR  Part  67 

Vessels,  Documentation. 

Proposed  Regulatory  Change 

PART  67— (AMENDED] 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  46  CFR 
Part  67  as  follows: 
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1.  The  authority  citation  for  Part  67  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  12103. 12113. 12115. 
12120, 12121,  65  Stat.  290  (31  U.S.C.  483a):  41 
Stat.  1002,  80  Stat.  795  (46  App.  U.S.C.  927):  41 
Stat.  1006  (46  App.  U.S.C.  983);  94  Stat.  978  (42 
U.S.C.  9101). 

§67.13-7    (Rwnovtd) 

2.  Section  67.13-7  is  deleted. 

3.  Section  67.15-1  is  revised  to  read  as 
follows: 

§67.1S-1    Offictel  mimlMr  mwfcing 
requirement 

(a)  The  official  number  of  the  vessel 
must  be  marked: 

(1)  On  some  clearly  visible  interior 
structural  part  of  the  hull;  and 

(2)  On  some  clearly  visible  exterior 
part  of  the  stem  of  the  vessel.  If  the 
stem  surface  is  too  small  to 
accommodate  the  required  marking,  it 
must  be  placed  on  some  clearly  visible 
exterior  part  of  the  hull  on  both  sides  of 
the  vessel  within  five  (5)  feet  of  the 
stern. 

(b)  The  marking  required  by 
paragraph  (a)(1)  of  this  section  must  be 
block-type  arabic  numerals  not  less  than 
three  (3)  inches  in  height  and  may  be 
made  by  any  permanent  method  which 
cannot  be  obliterated  or  obscured. 

(c)  Each  marking  required  by 
paragraph  (a)(2)  of  this  section  must  be 
preceded  by  the  abbreviation  "U.S." 
Block-type  letters  and  block-type  arabic 
numerals  not  less  than  four  (4)  inches  in 
height  must  be  used.  Marking(s)  may  be 
made  by  use  of  any  materials  which 
would  result  in  durable  markings. 

(d)  Paragraph  (a)(2)  of  this  section  is 
not  applicable  to  a  vessel  properly 
documented  under  the  laws  of  the 
United  States  on  or  before  the  effective 
date  of  this  regulation  until  the  home 
port  of  the  vessel  is  changed,  the 
ownership  of  the  vessel  is  changed  in 
whole  or  in  part,  or  until  five  (5)  years 
after  the  effective  date  of  this  regulation, 
whichever  first  occurs. 

4.  Section  67.15-3  is  revised  to  read  as 
follows: 

§  67. 1 5-3    Name  Marking  requirements. 

(a)  Pleasure  vessels.  For  vessels 
documented  exclusively  for  pleasure, 
the  name  of  the  vessel  must  be  marked 
in  cleariy  legible  letters  not  less  than 
four  (4)  inches  in  height  on  some  clearly 
visible  part  of  the  hull. 

(b)  Vessels  with  square  bow.  For 
vessels  having  a  square  bow,  the  name 
of  the  vessel  may  be  marked  in  clearly 
legible  letters  not  less  than  for  (4)  inches 
in  height  on  some  clearly  visible  exterior 
part  of  the  bow.  rather  than  as  specified 
in  paragraph  (c)  of  this  section,  in  order 
to  avoid  obliteration.  The  name  must  be 


marked  in  clearly  legible  letters  not  less 
than  four  (4)  inches  in  height  on  some 
clearly  visible  exterior  part  of  the  stem. 

(c)  Other  vessels.  For  vessels  other 
than  those  covered  in  paragraphs  (a) 
and  (b)  of  this  section,  the  name  of  the 
vessels  must  be  marked  in  clearly 
legible  letters  not  less  than  four  (4) 
inches  in  height  on  some  clearly  visible 
exterior  part  of  the  port  and  starboard 
bow  and  the  stem  of  the  vessel. 

(d)  The  markings  required  by 
paragraphs  (a),  (b),  and  (c).  of  this 
section  may  be  made  by  use  of  any 
means  and  materials  which  result  in 
durable  markings. 

5.  Section  67.15-5  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  67. 1 S-5    Requirement  for  evidence  of 

marking. 

«         *        •        •        * 

(b)  When  there  is  a  change  in  the 
name  of  the  vessel  or  in  any  other 
exterior  marking  required  by  this 
subpart. 
•        *        •        •        • 

Dated:  November  14, 1984. 
B.  G.  Bums. 

Captain.  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Merchant  Marine  Safety. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  83-417;  RM-4310:  RM- 
4S26] 

TV  Broadcast  Station  in  Kingsport,  TN 
etaL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  Action  taken  herein 
optionally  proposes  the  assignment  of 
UHF  TV  Channel  44  to  Kingsport, 
Tennessee,  at  the  request  of  Peggy  Anne 
Rothchild,  or  Channel  44  to  Harlan, 
Kentucky,  at  the  request  of  Holston 
Valley  Broadcasting  Corporation. 
Additionally,  Family  TV,  Inc.  is 
requested  to  comment  on  the  proposed 
change  of  offset  for  Channel  44  at 
Evansville,  Indiana.  The  assignment  of 
Channel  44  at  Kingsport  could  provide 
that  community  with  its  second  local 
television  service  and  the  assignment  at 
Harlan,  Kentucky,  could  provide  that 
community  with  its  first  local  television 
service. 


DATES:  Comments  must  be  filed  on  or 
before  December  31. 1984.  and  reply 
comments  on  or  before  January  15. 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Further  Notice  of  Proposed  Rule  Making 
and  Order  to  Show  Cause 

In  the  matter  of  amendment  of  S73.606(b). 
table  of  assignments,  television  broadcast 
stations.  (Kingsport.  Tennessee.  Harlan, 
Kentucky  '  and  Evansville.  Indiana  ')  MM 
Docket  No.  83-417.  RM-4310.  RM-4526. 

Adopted:  October  18. 1984. 

Released:  November  9,  1984. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  its  Notice  of  Proposed 
Rule  Making,  48  FR  23865.  published 
May  27, 1983,  proposing  the  assignment 
of  UHF  Television  Channel  44  to 
Kingsport,  Tennessee,  at  the  request  of 
Peggy  Ann  Rothchild  ("Rothchild  "). 
Holston  Valley  Broadcasting 
Corporation  ( "HVBC"),  licensee  of  TV 
Station  WKPT  (Channel  19),  Kingsport 
Tennessee,  filed  a  counterproposal 
requesting  the  assignment  of  Channel  44 
to  Harlan,  Kentucky,  and  stating  its 
intention  to  apply  for  the  channel,  if 
assigned.*  The  Harlan  proposal  requires 
a  change  in  the  offset  of  Channel  44  at 
Evansville,  Indiana,  licensed  to  Family 
TV,  Inc.  Rothchild  filed  comments 
reiterating  her  intention  to  apply  for  the 
channel  at  Kingsport  if  assigned.  No 
rfeply  comments  were  filed  by  either 
party.  The  staff  has  determined  that 
Channel  44  is  the  ony  channel  available 
for  assignment  to  either  community. 
Therefore,  before  the  Commission  can 
make  a  comparative  evaluation  of  both 
proposals,  the  willingness  of  the 
Evpnsville  licensee  to  change  offset 
must  be  explored. 

2.  Kinsport  (population  32,027),3  in 
Sullivan  County  (population  143,968),  is 
located  in  eastern  Tennessee, 
approximately  140  kilometers  (88  miles) 
northeast  of  Knoxville,  Tennessee.  It  is 
served  by  Station  WKPT  (Channel  19). 
Harlan  (population  3,024),  the  seat  of 
Harlan  County  (population  41,889).  is 
located  in  eastem  Kentucky. 


■  Thesb  communities  have  been  added  to  the 
caption. 

*  Public  Notice  of  the  counterproposal  was  given 
on  June  3a  1963.  Report  No.  1413. 

*  Population  figures  are  talcen  from  the  1980  U.S.' 
CwiMit, 
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approximately  75  kilometers  (47  miles) 
northwest  of  Kingsport.  Harlan  has  no 
local  television  service. 

3.  Channel  44  can  be  assigned  to 
Kingsport  in  compliance  with  the 
Commission's  mileage  separation 
requirements  if  the  transmitter  is  sited 
at  least  one  mile  northwest  of  the 
community.  The  assignment  of  Channel 
44  at  Harlan  comports  with  the  mileage 
requirements  if  the  offset  on  Channel  44 
at  Evansville,  Indiana,  is  changed  from 
minus  to  zero.  In  a  subsequent  filing, 
HVBC  has  informed  the  Commission 
that  it  is  willing  to  reimburse  Family  TV, 
Inc..  licensee  of  Station  WEW-TV,  for 
its  reasonable  and  prudent  costs 
associated  with  the  change  in  frequency 
offset.  However,  we  have  not  been 
informed  by  Family  TV  as  to  its 
willingness  to  change  its  offset. 
Therefore,  to  enable  the  Commission  to 
make  a  final  determination  herein,  we 
are  issuing  an  Order  to  Show  Cause  to 
Family  TV  to  determine  its  willingness 
1o  modify  its  faciUties  to  reflect  a  zero 
offset. 

4.  Based  on  the  above  discussion,  we 
are  seeking  comments  on  the  proposed 
changes  to  the  Television  Table  of 
Assignments,  §  73.e06{b)  of  the  Rules,  to 
read  as  follows,  for  the  communities 
listed  below: 


aiy 

Cfn— INo. 

Prawnl 

PiopoMd 

Ormmi 

Kmgiport.  TN..._ 

19    ._     -    I  19.44- 

eipiiMia 

KngapoitTN 

IB 

19. 

HwHn,  KY  

44_ 

EvansvM*.  C _ 

7,  '9+,  14-. 

7. -9+.  14-. 

2S-.aiitf44-. 

2S-.«id44 

5.  It  is  ordered.  That  pursuant  to 
Section  316(a)  of  the  Communications 
Act  of  1934,  as  amended,  Family  TV, 
Inc..  licensee  of  Station  WEVV-TV. 
Evansville.  Indiana,  SHALL  SHOW 
CAUSE  why  its  license  should  not  be 
modified  to  specify  operation  on 
Channel  44  in  lieu  of  Channel  44-  as 
proposed  herein. 

6.  Pursuant  to  §  1.87  of  the 
Commission's  Rules,  Family  TV,  Inc. 
may,  not  later  than  December  31, 1984, 
request  that  a  hearing  be  held  on  the 
proposed  modification.  Pursuant  to 

§  1.87(f).  if  the  right  to  request  a  hearing 
is  waived.  Family  TV  may  not  later  than 
DecOTiber  31. 1984.  file  a  written 
statement  showing  with  particularity 
why  its  license  should  not  be  modified 
as  proposed  in  the  Order  to  Show 
Cause.  In  this  case,  the  Commission  may 
call  OB  Family  TV  to  furnish  additional 
information,  designate  the  matter  for 
hearing,  or  issue,  without  further 


proceedings,  an  Order  modifying  the 
license  as  provided  in  the  Order  to 
Show  Cause.  If  the  right  to  request  a 
hearing  is  waived  and  no  written 
statement  is  filed  by  the  date  referred  to 
above.  Family  TV  will  be  deemed  to 
have  consented  to  the  modification  as 
proposed  in  the  Order  to  Show  Cause 
and  a  final  Order  will  be  issued  by  the 
Commission  if  the  above-mentioned 
channel  modification  is  ultimately  found 
to  be  in  the  public  interest. 

7.  It  is  further  ordered.  That  the 
Secretary  shall  send  a  copy  of  this 
Further  Notice  of  Proposed  Rule  Making 
and  Order  to  Show  Cause  by  certified 
mail,  return  receipt  requested,  to  Family 
TV,  Inc..  1405  N.  Main  Street.  Evansville. 
Indiana  47711. 

8.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  fihng  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

9.  Interested  parties  may  file 
comments  on  or  before  December  31, 
1984.  and  reply  comments  on  or  before 
lanuary  15, 1985,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  as  follows: 

Edward  M.  Johnson  &  Associates.  Inc.. 

One  Regency  Square.  Suite  450. 

Knoxville,  Tennessee  37915 

(Consultant  to  Rothchild) 
John  B.  Jacob.  Esq..  Dennis  J.  Kelly.  Esq.. 

Cordon  and  Jacob,  2000  L  Street,  NW. 

Suite  616.  Washington.  D.C.  20036 

(Counsel  to  HVBC) 

10.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

S  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§ 73.202(b),  and  73.504  and  73.606(b)  of 
the  Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

11.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  sub)ect  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Connnission  proceedings, 
such  as  this  one.  which  involve  channel 
assingments.  An  ex  parte  contact  is  a 


message  (spoke  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  this  proceeding. 

(Sees.  4.  303.  48  stat..  as  amended.  1968. 1982: 
U.S.C.  154,  303) 

Federal  Communications  Commission.     ' 
Charles  Schott 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(c)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  S  0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  TV  Table  of 
Assignments,  §  73.606(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposals]  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
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comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  5  1420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street, 
NW.,  Washington,  D.C. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  172  and  173 

(Docket  No.  HM-195] 

Reclassification  of  Special  Fireworks 

AGENCY:  Materials  Transportation 
Bureau  (MTB).  Research  and  Special 
Programs  Administration,  DOT. 

action:  Advance  notice  of  proposed 
rulemaking. 

summary:  This  Notice  solicits  comment 
on  the  merits  of  a  petition  for 
rulemaking  filed  with  the  MTB 
proposing  to  reclassify  certain  fireworks 


currently  classed  as  Class  B  explosive  to 
Class  C  explosive. 

DATE:  Comments  must  be  received  by 
February  14, 1985. 

ADDRESS:  Address  comments  to: 
Dockets  Branch,  Materials 
Transportation  Bureau,  U.S.  Department 
of  Transportation  Washington,  D.C, 
20590.  Comments  should  identify  the 
docket  and  be  submitted,  if  possible,  in 
five  copies.  The  Dockets  Branch  is 
located  in  Room  8426  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590.  Office  hours 
are  8:30  a.m.  to  5:00  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMA-nON  CONTACT 
Irving  R.  Abis,  Standards  Division. 
Office  of  Hazardous  Materials 
Regulation.  Materials  Transportation 
Bureau.  Department  of  Transportation, 
400  Seventh  Street,  SW..  Washington, 
D.C.  20590.  (202)  42&-2075. 
SUPPt^MENTARY  INFORMATION:  On 
October  26, 1984.  the  United  States 
Display  Fireworks  Association  (USDFA) 
filed  a  petition  for  rulemaking  under  the 
provisions  of  49  CFR  S  106.31.  The 
petition  is  published  verbatim  in  this 
notice.  MTB's  publication  of  the 
USDFA's  petition  as  an  Advance  Notice 
of  Proposed  Rulemaking  does  not 
constitute  a  decision  by  MTB  to 
undertake  a  rulemaking  action  on  the 
substance  of  the  petition.  This  Advance 
Notice  is  issued  solely  to  obtain 
comments  on  the  merits  of  the  petition 
from  interested  parties  as  one  aspect  of 
its  decision  on  whether  to  proceed  with 
rulemaking. 

List  of  Subjects 

49  CFR  Part  172 

Hazardous  materials  transportation, 
Labeling.  Packaging  and  containers. 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Packaging  and  containers. 

Petition  for  Rulemaking  Proposed  by  the 
United  States  Display  Fireworks 
Association 

/.  Introduction 

A.  Preamble 

As  compared  to  fireworks  used  by  the 
general  public  and  display  projectiles 
used  for  military  purposes,  special  (or 
display)  fireworks  are  most  commonly 
used  on  the  Fourth  of  July  and  at  public 
events  and  are  handled  by  professional 
pyrotechnic  managers  or  semi- 
professional  personnel.  This  is  an 
industry  that  is  characterized  by  small, 
family  owned  businesses,  often  dating 
back  seven  to  ten  generations  to  Italy. 


These  professional  artisans  developed 
public  display  pyrotechnics  in  the 
United  States  based  on  age-old 
technologies,  practices  and  methods. 
The  tools  and  materials  of  this  industry 
segment  have  changed  little  over  the 
last  two  hundred  years.  Nonetheless,  the 
industry  has.  in  the  main,  complied  with 
the  recent  trends  toward  more 
government  regulation  and  have  done  so 
willingly.  Yet  a  point  has  come  where 
federal  regulations  governing 
transportation  of  special  fireworks 
products  threaten  the  livelihood  of 
businesses  and  degrade  rather  than 
promote  certain  attendant  safety 
factors.  Such  demands  of  cost  and  time 
beyond  what  can  be  reasonably 
expected  in  the  public  interest  often 
seriously  hinder  the  quality  of  service  to 
users  and  customers  and  threaten  to 
drive  these  small  companies  further  into 
unprofitability  as  well  as  to  discourage 
new  generations  and  new  entrants  of 
people  into  the  field.  One  result  of  this 
trend  is  the  importation  of  more  foreign 
made  fireworks  products.  In  addition, 
more  domestic  manufacturers  are 
having  difficulty  taking  delivery  on 
foreign  and  domestic  materials  needed 
to  manufacture  safe  display 
pyrotechnics  which  have  now  become 
synonymous  with  the  birthday  of  our 
country. 

We  respectfully  ask  that  the  Secretary 
of  Transportation  provide  regulatory 
relief  for  this  industry  and  heed  its 
safety  recommendations. 

B.  Purpose  of  Petition 

In  accordance  with  the  provisions  in 
Part  106  of  49  C.F.R.  the  U.S.  Display 
Fireworks  Association  proposes  a 
rulemaking  for  the  establishment  of 
amendments  to  the  present  rules 
contained  in  Parts  172.101-173.100.  The 
purpose  of  the  proposed  rulemaking  is  to 
seek  relief  from  regulatory  over- 
classification  of  the  transportation  of 
display  fireworks  and  to  enhance  safety 
in  transporting  products  on  public  roads 
by  differentiating  between  special  and 
display  fireworks  and  reclassifying 
display  articles  under  Class  C 
regulations. 

C  Reason  for  Petition 

The  companies  comprising  the  display 
fireworks  industry  make  up  a  unique 
segment  of  the  pyrotechnics  industry. 
These  mostly  family  owned,  small 
businesses  use  long  established  artisan 
oriented  techniques  for  producing  and 
using  special  fireworks. 

Bacause  (sic)  of  federal  regulations 
these  companies  can  no  longer  ship 
products  by  means  of  air  freight  or  rail. 
Now.  however,  enforcement  of 
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Department  of  Transportation 
regulatioas  has  effectively  precluded 
econoniic  sbrpment  by  common  carrier 
trucks.  Regulatory  requiresients  earned 
by  classification  of  display  fireworks  as 
Class  B  result  in  track  companies 
demanding  a  "mini-rate''  cliarge  which 
is  eoonomicaily  prohibitive.  Certain 
other  regulations  often  make  shipment, 
evao  by  company  owned  vehicles,  cost 
prohibitive  because  of  required 
additional  employees  attendant  in  the 
trucks  during  stops  where  rural  safe 
havens  are  not  readily  available.  From  a 
safety  standpoint,  required  placards 
announcing  "B-Explosive"  flatly  invite 
vehicle  brcakins  and  theft  of  fireworks 
which  are  then  unsafely  and  improperly 
ignited  (without  a  projection  tube). 

In  summary,  tbe  reason  for  this 
petition  is  threefold:  (1)  make  truck 
common  carrier  transportation 
economically  available  to  the  display 
fireworks  industry;  (2)  make  company 
vehicle  transportation  economic  and 
time  efficient;  and  (3)  enhance  safety  by 
the  elirainatiaa  of  placards  entitled  "B- 
Explosives". 

D.  Definitions 

Display  Fireworks:  special  fireworks 
that  are  not  military  in  use  and  whose 
purpose  is  for  typical  local  display 
events  which  are  prepared  and 
activated  by  trained  personnel 

In  this  petition,  special  fireworks  and 
display  fireworks  may  be  used 
interchangeably. 

Company  Operated  Vehicle:  a 
roadway  vehicle  owned  or  operated  by 
the  manufacturer  or  distributor  of 
display  fireworks  who  is  not  a  contract 
transportation  agent  or  a  common 
carrier 

Manufacturer  a  domestic  person  or 
coaipany  who  makes  or  modifies  or  sells 
or  activates  display  fireworks  articles 

Distributor:  a  domestic  person  or 
company  who  sells  or  activates  display 
fireworks 

Foreign  Display  Fireworks:  articles 
which  are  originally  manufactiu-ed 
outside  the  United  States  and  that  are 
not  modified  or  operationally  enhanced 
by  a  domestic  manufacturer 

The  Industry:  the  segment  of  the 
pyrotechnics  and  special  fireworks 
industry  in  the  United  States  that 
manufactures  and  distributes  display 
fireworks 

//  Proposed  Rulemaking 

A.  Amendment  of  Specific  Sections 

As  experienced  by  manufacturers  and 
distnbators  of  display  fireworks.  Part 
173.88(d)  effectively  constitutes  an  over- 
classificatian  of  display  fireworks.  In 
order  to  achieve  relief  from  the 


requirement  that  a  ntotor  vehicle  "must 
be  attended  at  all  times  by  its  driver  or  a 
qualified  representative  of  the  motor 
carrier  that  operates  it",  it  is 
recommended  that  special  fireworks,  as 
defined  in  Part  173.88(dj.  be  redefined  so 
as  to  separate  display  fireworks  articles 
from  military  projectiles  (for  which  no 
relief  is  sought)  by  reclassifying  display 
fireworks  under  Class  C  of  Part  173.100 
of  49  CF.R. 

This  change  also  requires  amending 
Part  172.101  to  add  to  a  listing  of 
"Fireworks,  display"  so  that  Column  3 
reads  "Qass  C  explosive".  Column  4 
reads  "Explosive  C",  Column  5(a)  reads 
"none",  Column  5tb)  reads  173.100". 
Column  6(a)  reads  "Torbidden:,  6(b) 
reads  "150"  and  Columns  7(a)  and  (b) 
read  "1,2"  with  7(c)  reading  "Passenger 
vessels  in  metal  lockers  only".  Inclusion 
of  display  fireworks  under  Class  C 
would  apply  to  the  transportation  of 
display  fireworks  in  vehicles  operated 
by  fireworks  manufacturers  and 
distributors,  and  by  common  carriers  or 
contract  carriage  operators. 

These  amendments  reclassify  display 
fireworks  as  Class  C  but,  as  a  result  of 
Part  172.101.  6(a)  prohibit  the  transport 
of  such  material  by  passenger  carrying 
aircraft  or  railcar.  This  restriction  is  in 
industry  recognition  of  the  safety  needs 
peculiar  to  those  modes  of 
transportation  and  to  continue  those 
overriding  safety  measures  which 
should  remain  uiunodified. 

B.  Assessment  of  Proposed  Rulemaking 

1.  Safety  Considerations.  On  February 
16, 1984,  the  applicant  provided  a 
Statement  of  Safety  Considerations  For 
The  Transportation  of  Class  B,  Special 
Fireworks  (Appendix  A)  to,  and  at  the 
request  of.  the  Office  of  the  Secretary. 
Other  safety  considerations  are  detailed 
as  follows. 

a.  Record:  The  absence  of  any  on-the- 
road  accident  involving  explosion  or 
ignition  of  special  fireworks  is  clear 
demonstration  that  the  industry  is 
capable  of  exercising  a  high  degree  of 
safety  in  transporting  its  products. 
Obviously,  this  safety  record 
demonstration  is  operational  in  nature 
and  provides  imperical  evidence  of 
safety  over  the  period  of  time  since  DOT 
and  other  Federal  agencies  have  been 
keeping  data  and  records. 

b.  Professional  Managers  and 
Technicians:  Because  of  the  pyrotechnic 
nature  of  special  fireworks,  the 
personnel  involved  in  transporting 
products  in  manufactuer  and  distributor 
operated  vehicles  are  almost  always 
trained,  technical  artisans.  Rarely  do 
industry  members  employ  vehicle 
drivers  only  to  haul  products  to 
customer  sites.  When  common  carriers 


are  involved  in  shipping  special 
fireworks,  packages  are  adjusted  in  size 
and  weight  so  that  such  products  can  be 
transported  without  the  presence  of 
professional  managers.  Therefore,  safety 
is  enhanced  by  such  professional 
personnel  who  are  normally  involved  in 
special  fireworks  handling. 

c.  Safety  Comparison:  In  comparing 
the  transportation  safety  record  of 
display  fireworks  and  petroleum 
products  (which  are  not  required  to  have 
vehicle  attendance  at  all  times),  the 
relative  operational  safety  of  display 
fireworks  is  generally  greater.  For 
example,  a  load  of  gasoline  can 
immediately  ignite  upon  contact  of 
spark  or  flame.  This  is  not  particularly 
true  of  display  fireworks.  "This 
comparison  demonstrates  and  suggests 
an  over-classification  of  display 
fireworks  as  Class  B. 

d.  Placard  Related  Safety:  The  special 
fireworks  industry  is  unfortunately 
plagued  by  breakin  and  robbery  of 
company  owned  vehicles  because  of 
both  placarding  reading  "B-Explosive" 
and  company  names  that  include  the 
word  "fireworks".  Many  companies 
have  not  used  the  name  "fireworks" 
because  of  this  reason. 

By  reclassification  of  display 
fireworks  as  Class  C.  placards 
announcing  explosives  will  be 
eliminated  which  will  further  enhance 
safety  by  stopping  theft  and  the 
unprofessional  use  of  stolen  fireworks. 

2.  Indirect  Considerations.  There  have 
been  occurences  (sic)  where  domestic, 
special  fireworks  manufacturers  and 
distributors  have  found  that  federal 
transportation  regulations  have  tended 
to  restrict  sale  and  delivery  of  products 
to  customers  in  certain  geographical 
areas.  Therefore,  there  has  been  some 
tendency  in  the  domestic  industry  in  ' 
recent  years  not  to  market  its  products 
as  widely  and  to  the  full  array  of 
domestic  users  it  once  did.  This  industry 
retreat  is  not  unrelated  to  the  problems 
and  the  often  excessive  costs  of 
complying  with  Class  B  regulations 
which  cqnfront  this  particular  industry. 

At  the  same  time,  and  not  unrelated  to 
adjustments  in  the  marketplace,  there 
has  been  a  rise  in  the  importation  and 
use  of  foreign  made  display  fireworks 
(sic)  which  typically  are  less  safe  than 
domestic  products.  For  various  reasons, 
unenhanced  and  unmodified  foreign 
projectiles  have  tended  to  be  sold 
direcUy  (and  without  the  benefit  of 
modifications)  to  domestic  users,  many 
of  whom  once  purchased  from  domestic 
sources. 

Increasingly,  there  is  a  tendency  for 
customers  to  buy  more  available, 
cheaper  and  unsafe  foreign  fireworks. 
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Foreign  government  subsidization  of 
fireworks  jnanufacturing  and  export  and 
the  fact  that  product  liability  is  usually 
not  enforceable  aitd.  finally,  the  use  of 
leas  "lifting  powder"  all  make  foreign 
products  cheaper  to  U.6.  customers  who 
often  can  not  get  timely  and  economical 
delivery  of  sale  bona  fide  products  from 
domestic  manufacturers  due  to  what 
becomes  regulatory  barriers.  There  is  a 
demonstrable  record  of  mishaps  and 
unsafe  operation  of  such  foreign  special 
fireworks,  the  lates  of  which  was 
premature  detonation  of  fireworks  that 
occurred  in  the  WasUngtan 
metropolitan  area  on  the  Fourth  of  |uly. 
1984.  This  in£onnation  is  ofiiered 
because  of  the  accompanying  safety 
degradation  that  may  be  of  significance 
to  the  Department. 

3.  Regulatory  Compliance.  It  has  been 
proven  that  it  is  diffiisilt  to  comply  with 
certain  Class  B  regulations  and  still 
profitably  and  safely  deliver  special 
fireworks  to  users.  For  example, 
approximately  two  thirds  of  most 
transportation  of  display  fireworks 
takes  place  in  areas  where  no  safe 
havens  exist.  Therefore,  it  often  requires 
greater  driving  time  and  transportation 
logistics  to  safely  transport  products 
than  if  certain  regulatory  requirements 
for  display  fireworks  did  not  exist.  In 
some  respects  this  increased  "exposure 
time"  degrades  transportation  safety. 

4.  Regulatory  PracadenL  The 
applicant  .believes  that  this  petition  is 
similar  in  nature  to  Docket  HM-187. 
Amendment  Numbers  172-92  and  173- 
175,  a  petition  of  the  Sporting  Arms  and 
Ammunition  Manufacturers  Institute. 
DOT  acted  fevorably  on  that  petition  for 
reasons  such  as  successful 
transportation  history  and  minimal 
hazard.  We  believe  this  rulemaking  is  a 
precedent  which  provides  certain 
justification  to  grant  the  request  under 
this  petition. 

5.  Operational  Relief  and  Business 
Benefits.  The  applicant  has  assessed  the 
operational  problems  posed  by  the 
referenced  regulations  against  what 
specific  and  minimal  amendments  are 
necessary  to  give  relief  from  the 
encumbrances  which  are  typically 
experienced  from  over-classification  of 
display  firewoiics.  Those  amendments 
are  specified  in  Section  II.  A  of  this 
petition.  The  following  are  real  and 
operational  relief  and  benefits  which 
will  result  from  amending  regulations. 

a.  Cost  and  Time:  An  amendment 
under  this  petition  will  relieve  the 
inflation  of  employee  and  operational 
time  cost  which  have  threatened  the 
economic  viability  of  the  display 
fireworks  industry  and  the  probabfe 
success  of  its  business  future. 


b.  Service  to  the  Public:  The  applicant 
states  that  its  ability  to  safely  serve  the 
public  would  be  significantly  enhanced 
by  tbe  removal  of  display  fireworks 
from  Class  B  Hazardous  Material 
Transportation  Regulations  thereby 
allowing  both  company  and  common 
carrier  vehicles  to  deliver  firewortcs  to 
the  customer  in  less  time  and  with  less 
exposure  to  circumstances  which  pose 
safety  hazards. 

c.  Placards  Regulations:  Removal  of 
Class  B  placarding  requirements  throi^ 
reclassification  of  display  fireworks  will 
enable  the  industry  to  more  successfully 
avoid  vehicle  breakins  and  thns  protect 
against  illegal  detonation  of  fireworks 
articles  by  thieves. 

6.  Legislative  History  and 
Congressional  intent.  "Ilie  petitioner 
references  the  hearing  record  of  S.  1933. 
"Hie  Federal  Raihoad  Safety  Act  of  1969. 
as  an  example  of  the  intent  of  Congress 
to  provide  relief  as  is  recommended 
under  this  petition.  Title  III  (Hazardous 
Materials  Control)  of  the  Act  created  a 
hazardous  materials  technical  staff  to 
oversee  all  transportation  of  dangerous 
materials.  The  Department  of 
Transportation  testified  in  these 
hearings  on  cost/benefit  in  which 
transportation  of  explosives  is  cited. 
The  Department  noted  that  "The 
regulations  should  minimize  the  hazard 
to  the  public  within  the  limits  of 
economic  feasibility."  (Appendix  B]  * 

7.  Supportive  Data.  An  industry 
survey  of  the  Association's  eighty 
members  confirmed  the  restrictive 
impact  of  current  Class  B  regulations  on 
the  transportation  of  display  fireworks. 
The  forty-five  responses  to  the  survey 
establish  a  substantial  assessment 
pattern.  Federal  regulations  have 
brought  changes  in  transporting  display 
fireworks  that  render  members  unable 
to  satisfectorily  serve  customers.  Two- 
thirds  of  the  companies  do  a  significant 
portion  of  business  in  niral  areas  where 
there  are  no  readily  available  safe 
havens.  Although  two-thirds  of  the 
companies  are  over  twenty  years  old.  no 
one  has  reported  or  ever  known  of  a 
highway  accident  resulting  in  fire  or 
explosion  of  display  fireworks  in 
transport.  Members  unanimously 
believe  manufacturers  and  distributors, 
as  well  as  common  carriers,  can  safely 
transport  display  fireworks  without  the 
application  of  the  regulatory 
requirements  occasioned  by 
classification  under  Class  B  Explosives. 


These  professionals  have  historicaRy 
shown  their  understanding 
transportation  safety  and  their  ability  to 
self  regulate  transportation  of  products 
in  the  industry. 

///.  Conclusion 

The  applicant  respectfully  requests  a 
rulemaking  and  approval  of  this  petition 
based  on  Congressional  intent, 
regulatory  purpose,  enhancement  of 
safety  in  the  public  interest  and  the  need 
to  raahitain  economic  integrity  of  the 
display  fireworks  industry. 

Appendix  A 

1.  History — ^Tliere  has  never  been 
accidental  explosion  of  Gass  B 
fireworks  during  transportation — 
according  to  an  informal  survey  of 
professionals  in  the  Class  B  industry. 

2.  Shipping  Containerization — ^All 
Class  B  products  are  packed  tightly  in 
lined,  waterproof  cartons  and  banded 
for  safety  purposes. 

3.  Manufacturer  Operated  Vehicles — 
All  trucks  are  locked  and  have  metal- 
lined  exteriors  and  woodlined  interiors. 

4.  Ignition  Safety  Properties — Class  B 
products  win  only  ignite  by  application 
of  direct  flame  to  ignition  devices. 
Ignition  will  not  occur  from  high 
temperature  or  impact  alone. 

5.  Transportation  Safety 
Comparison — ^H  is  commonly  held  by 
industry  persoimel  that  Class  B 
products,  in  transit,  are  less  subject  to 
explosion  than  gasoline  or  petroleum 
products  in  transit. 

(49  U.S.C.  1804. 1806:  49  CFR  1.53.  App.  A  to 
Part  1  and  paragraph  (a)(4)  of  App.  A  to  Part 
106) 

Issued  in  Washington.  D.C.  on  November 
13. 19B4. 
Alan  I.  Roberts, 

Associate  Director  for  Hazardous  Materials 
Reguhtion,  Materiah  Transportation  Bureau. 

(FK  Doc  «4-303ie  Rledn-ie-M:  S:«S  aail 


'  The  pelitkawr  dtat  the  following  document  at 
Appendix  B:  Heshnga  on  S  1833.  S.2n5.  and  S.  SOBl 
Before  the  Subcommiltee  on  SuKace  Transportation 
of  the  Senate  Committee  on  Commerce.  91st  Cong., 
1ft  Session,  ter.  91-32  at  55  (1969).  It  is  available  for 
Kv<ew  in  the  docket  file. 


National  iikg^mmf  Traffle  SaHtttf 

Administration 

49  CFR  Part  542 

[DoeiMt  Na  Tt4-01:  Notice  11 

Federal  liotor  Vehicle  Theft 
Prevention 

AOCNCY:  Department  of  Transportation. 
National  Highway  Traffic  Safety 
Administration  (NHTSA). 
ACTION:  Notice  of  public  meeting. 

summary:  This  notice  announces  public 
n\^eting  to  obtain  comment  on  the 
implementation  of  the  recently  enacted 
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Title  IV  of  the  Motor  Vehicle 
Information  and  Coat  Savings  Act  Title 
VI  aeek»  to  reduce  the  theft  of  can  for 
parts  by  requiring  the  placing  of 
identifying  numbers  or  symbols  on 
certain  parts  in  high  theft  lines  of  cars. 
The  meeting  will  focus  on  the  actions 
which  the  agency  must  take  in  the  next  6 
months  to  implement  that  legislation^* 
Those  actions  include  proposing  a 
vehicle  theft  prevention  standard  for 
high  theft  lines  of  new  passenger  cars 
and  selecting  the  parts  and  lines  subject 
to  the  standard.  Among  the  issues  to  be 
considered  are  the  following:  The  data 
to  be  used  to  calculate  the  median  theft 
rate  for  all  new  passenger  car  lines  and 
thereby  determine  the  high  theft  lines; 
the  parts  on  which  identification  is  to  be 
placed  and  the  nature  of  that 
identification:  the  performance 
requirements  for  the  techniques  used  to 
place  the  identification  on  the  parts:  and 
certification  of  compliance  with  the  theft 
prevention  standard.  While  the  meeting 
is  open  to  the  public,  attendance  is 
limited'to  the  space  available. 
HATE:  Written  suggestions  for  questions 
to  be  asked  at  the  meeting  should  be 
received  not  later  than  December  5, 
1984. 

The  meeting  will  be  held  December  6- 
7. 1984.  The  December  6  session  will 
begin  at  10:30  a.m. 

Written  comments  on  the  subjects 
discussed  at  the  meeting  should  be 
received  not  later  than  December  17. 
1984. 


:  The  location  of  meeting  will 
be  in  Room  2230  of  the  Nassif  Building. 
400  Seventh  Street,  SW..  Washington. 
D.C. 

Written  questions  and  comments 
should  be  sent  to  Docket  Section,  Room 
5108.  National  Highway  Traffic  Safety 
Administration.  Wash^igton.  D.C.  20590. 
FOR  RmTNER  ITOHMATION  CONTACT: 
William  Boehly,  Director,  Office  of 
Market  Incentives,  National  Highway 
Traffic  Safety  Administration, 
Washington  D.C  20590.  (202)  426-1740. 
SUPrLEMENTARV  MPOMMATION: 

rhe  Motor  Vehicle  Theft  Law 
Enfofcemenl  Act 

On  October  25. 1984,  the  President 
signed  the  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984,  Pub.  L  98-547. 
That  Act  added  a  Title  VI  to  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  which  seeks  to  deter  and  reduce 
passenger  car  thefts.  (Under  the 
delegation  of  authority  by  the  Secretary 
at  49  CFR  501.2(f).  the  responsibilities 
imposed  by  Title  VI  will  be  carried  out 
by  the  National  Highway  Traffic  Safety 
Administrator.)  Congress  found  that 
certain  cars  are  often  stolen  in  order  to 


be  dismantled  and  then  their  parts  are 
illegally  resold  to  repair  shops.  Often, 
the  value  of  those  parts  far  exceeds  the 
original  purchase  price  of  the  vehicle. 
That  fact,  coupled  with  the  difficulty  of 
tracing  stolen  parts  and  hence 
successfully  prosecuting  the  thieves,  has 
made  car  theft  into  a  major  crime 
"industry." 

To  reduce  these  thefts.  Title  VI 
requires  the  issuance  of  a  motor  vehicle 
theft  prevention  standard  requiring  the 
inscribing  or  affixing  of  permanent 
identification  on  the  major  original 
equipment  and  replacement  parts  of 
frequently  stolen  passenger  cars.  The 
statute  requires  that  the  standard  be 
stated  in  terms  of  performance;  be 
practicable;  apply  relevant,  objective 
.criteria;  and  cost  $15.00  or  less  per 
covered  vehicle  (or  a  lesser,  reasonable 
amount  for  a  covered  replacement  part). 
Placing  identifying  numbers  on  these 
parts  (and  symbols  on  any  replacement 
parts)  will  make  it  possible  to  determine 
when  the  parts  have  been  obtained  from 
vehicles  which  may  have  been  stolen. 
By  combining  the  identiHcation  program 
with  the  provisions  in  the  Vehicle  Theft 
Act  for  criminal  penalties  for  tampering 
with  the  LD.'s  as  well  as  stricter  Federal 
car  theft  penalties  and  more  stringent 
import  and  export  controls.  Congress 
anticipates  that  the  rate  of  motor  vehicle 
theft  will  be  reduced  and,  in  turn, 
insurance  premiums  will  go  down. 

The  House  Committee  report  on  Title 
VI  states  that  the  Committee  expected 
that  NHTSA  would  select  the  vehicle 
identification  number  specified  by 
Federal  Motor  Vehicle  Safety  Standard 
No.  115  and  Part  565  of  Title  49,  Code  of 
Federal  Regulations,  or  a  derivative 
thereof  as  the  identifier  to  be  placed  on 
new  parts  and  a  logo  or  other  symbol  to 
be  placed  on  replacement  parts.  The 
agency  would  not  specify  the  particular 
means  for  placing  these  types  of 
identification  on  parts.  Instead,  it  would 
prescribe  objective  and  practicable 
performance  criteria  to  be  met  by  means 
to  be  selected  by  the  manufacturers. 
Those  criteria  must  reflect  the  agency's 
consideration  of  factors  such  as  the 
availability  of  technology  for  meeting 
the  criteria  and  the  cost  of  the 
technology.  Once  the  agency  has 
established  appropriate  criteria,  the 
manufacturers  will  then  select  a 
particular  means  pf  identifying  the  parts 
from  among  the  technologies  capable  of 
meeting  the  criteria. 

The  standard  will  apply  to  parts  for 
car  lines  having  or  expected  to  have  a 
theft  rate  above  the  median  rate  for  all 
new  passenger  cars  sold  in  the  United 
States,  and  to  their  corresponding  major 
replacement  parts.  It  will  also  cover 
certain  car  lines  that  are  not  themselves 


subject  to  high  rates  of  theft,  but  which 
have  parts  interchangeable  with  high 
theft  lines. 

Selecting  the  lines  subject  to  the   A  ' 
standard  is  a  process  necessitating  that  ■ 
NHTSA  take  several  steps,  including: 

1.  Using  best  source  available,  obtain 
and  publish  vehicle  theft  data  for  the 
nation  as  a  whole.  These  data  are  to  be 
published  in  the  Federal  Register  for 
review  and  comment,  and  then  used  to 
determine  the  nation's  median  theft  rate 
in  accordance  with  a  formula  set  forth  in 
Tide  VI. 

2.  By  rulemaking,  prescribe  any 
information  that  automobile 
manufacturers  will  be  required  to  make 
available  to  NHTSA  to  aid  in  selecting 
the  major  parts  and  high  theft  lines  to  be 
covered. 

3.  Based  upon  the  information 
obtained  in  accordance  with  1  and  2 
above,  determine  which  high  theft  lines 
and  major  parts  are  to  be  covered  by  the 
theft  prevention  standard. 

Title  VI  provides  that  the  standard 
may  not  apply  to  more  than  14  of  the 
passenger  car  lines  distributed  in  the 
United  States  by  any  individual 
manufacturer  prior  to  the  effective  date 
of  the  standard.  Lines  initially 
distributed  after  that  date  may  be  added 
to  the  standard  in  later  years.  It  also 
specifies  that  the  parts  and  lines  to  be 
subject  to  the  standard  may  be  selected 
by  agreement  between  the 
Administrator  and  the  manufacturer.  If 
agreement  cannot  be  reached,  the 
selection  will  be  made  by  the  agency. 

NHTSA  must  also  determine  which 
major  parts  are  to  be  covered  (i.e.. 
which  parts,  up  to  a  statutory  maximum 
of  14  per  car,  will  bear  the  identifying 
numbers  or  symbols  envisioned  by  Title 
VI). 

Manufacturers  must  certify 
compliance  with  the  theft  prevention 
standard.  Section  606(c)  requires  that 
vehicles  subject  to  the  standard  be 
accompanied  by  the  certification  when 
they  are  delivered  for  introduction  into 
interstate  commerce.  Unlike  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  under  which  Federal  Motor 
Vehicle  Safety  Standards  are  issued. 
Title  VI  makes  no  provision  for  the 
temporary  importation  of  noncpmplying 
vehicles.  The  agency  is  authorized  to 
issue  rules  prescribing  the  manner  and 
form  of  the  certification. 

Public  Meeting 

To  aid  the  agency  in  fulfilling  its 
responsibilities  under  Title  VI  NHTSA 
will  hold  an  informal  public  meeting  on 
December  6  and  7, 1984,  at  the  time  and 
place  indicated  at  the  beginning  of  this 
notice.  The  selection  of  these  dates  was 
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dictated  by  the  tight  schedule  set  forth 
in  Title  VI  for  the  rulemaking  necessary 
to  set  up  the  theft  prevention  program. 
Title  VI  provides  that  a  proposed  theft 
prevention  standard  must  be  issued 
within  3  months  after  the  date  of 
enactment  ot  Title  VI,  i.e.,  the  deadline 
is  January  24. 

On  the  first  day  of  the  meeting,  the 
topics  will  include  discussion  of  the 
identification  to  be  placed  on  parts,  the 
performance  criteria  for  the  means  used 
to  place  the  identification  on  the  parts, 
the  parts  to  be  marked,  the  date  to  be 
used  in  calculating  the  median  theft  rate, 
and  the  procedures  for  negotiating  the 
selection  of  parts  and  high  theft  lines. 
On  the  second  day,  the  topics  will 
include  the  requirements  for 
certification  of  compliance  with  the  theft 
prevention  standard,  including  the  issue 
of  the  defmition  of  "manufacturer."  A 
fuller  description  of  the  topics  for  the 
meeting  will  be  placed  Jn  the  docket  by 
the  agency  not  later  than  November  26. 
1984. 

Interested  persons  are  invited  to 
attend  the  meeting.  The  meeting  will  be 
conducted  in  a  very,  informal  manner.  It 


will  differ  from  other  rulemaking 
meetings  conducted  by  NHTSA  in  that 
interested  persons  will  not  be  asked  to 
present  a  prepared  statement.  Instead,  a 
member  of  the  presiding  panel  of  agency 
officials  will  make  a  statement  on  issues 
concerning  each  topic  to  be  discussed. 
The  panel  will  then  ask  for  volunteers 
from  the  audience  to  answer  questions 
concerning  these  topics.  The  responses 
will  aid  the  agency  in  formulating  its 
initial  proposals  for  implementing  the 
anti-theft  program.  Interested  persons 
are  invited  to  submit  suggested 
questions  in  writing  prior  to  the  meeting. 
Those  questions  should  be  addressed  to: 
Docket  Section.  Room  5108,  National 
i-tighway  Traffic  Safety  Administration. 
They  should  make  reference  to  the 
Docket  Number  listed  at  the  beginning 
of  this  Notice.  A  verbatim  transcript  of 
the  public  meeting  will  be  prepared  and 
placed  in  the  docket  as  soon  as  possible 
after  the  meeting. 

Several  opportunities  will  be  given 
interested  persons  to  submit  written 
comments  in  cormection  with  the 
rulemaking  necessary  to  establish  the 
theft  prevention  program.  Interested 


persons  may  submit  written  views  and 
data  concerning  the  subjects  to  be 
discussed  at  the  meeting,  whether  or  not 
they  attend  the  meeting.  Those 
submissions  should  be  sent  to  the  same 
address  as  the  suggested  questions.  In 
view  of  the  tight  schedule  which  the 
agency  must  meet,  such  submissions 
must  be  received  not  later  than 
December  17, 1984.  Submissions 
received  after  that  date  will  be 
considered  together  with  the  comments 
received  during  the  second  opportunity 
for  submitting  comments,  i.e.,  on  the 
proposals  to  be  issued  early  next  year. 

"The  agency  recommends  that 
interested  persons  consult  the  docket 
established  for  this  notice.  Materials 
relevant  to  the  theft  prevention  program 
are  being  placed  in  the  docket  as  they 
become  available.  Those  materials 
include  memorandums  summarizing  the 
subjects  discussed  in  agency  contacts 
with  individual  interested  parties. 

Issued:  November  13, 1984.  ^ 

DiaiM  K.  Ste«d, 
Administrator. 
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aocncy:  Fanners  Home  Administration, 
USDA. 

action:  Notice  of  meeting, 

summary:  The  Famers  Home 
Administration  (FmHA)  State  Office 
located  in  Lincoln,  Nebraska,  is 
announcing  a  rescheduled  public 
information  meeting  to  discuss  its  draft 
Natural  Resource  Management  Guide. 
DATIS:  Meeting  formerly  November  9, 
1984,  now  on  November  30, 1984, 1:00 
p.m.  to  3:00  p.m. 

Comments  must  be  received  no  later 
than  December  30, 1984. 

AOOAESSES:  Meeting  location  at  Room 
148,  Federal  Building,  Lincoln,  Nebraska 
68608. 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director,  FmHA,  Room  308,  Federal 
Building,  Lincoln,  Nebraska  68505  (404- 
471-5551). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPlfMENTARY  INFOflMATION: 

FmHA's  Nebraska  State  Office  has 
prepared  a  draft  Natural  Resource 
Management  Guide.  The  Guide  is  a  brief 
document  describing  the  major 
environmental  standards  and  review 
requirements  that  have  been 
promulgated  at  the  Federal  and  State 
levels  and  that  affect  the  financing  of 
FmHA  activities  in  Nebraska.  The 
purpose  of  the  meeting  is  to  discuss  the 
Guide  as  well  as  to  consider  comments 
and  questions  from  interested  parties. 
Copies  of  the  Guide  can  be  obtained  by 
writing  or  telephoning  the  above 
contact. 


Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
genera!  remarks  or  pose  questions. 
Additionally,  a  30<lay  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated  November  13, 1964. 
David ).  Howe. 

Director.  Program  Support  Staff. 
(FK  Doc  M-aeaai  FUni  ll-lS-ak  »«•  ami 
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Natural  Reaourca  Managamant  Guida; 
Maating 

AOENCV:  Farmers  Home  Administration. 
USDA. 

ACTION:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  Jackson,  Mississippi,  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 

DATES:  Meeting  on  December  7, 1984. 
10:00  a.m.  to  12:00  p.m. 

Comments  must  be  received  no  later 
than  January  6, 1985. 

ADDRESSES:  Meeting  location  at  Federal 
Building.  Room  707,  Jackson,  Mississippi 
39269. 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director,  FmHA.  Suite  831,  Federal 
Building,  Jackson,  Mississippi  39269 
(601-969-4316). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPt^MENTARY  INFORMATION:  FmHA's 
Mississippi  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in 
Mississippi.  The  purpose  of  the  meeting 
is  to  discuss  the  Guide  as  well  as  to 
consider  comments  and  questions  from 
interested  parties.  Copies  of  the  Guide 


can  be  obtained  by  writing  or 
telephoning  the  above  contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated  Noveoiber  13. 1984. 
David  |.  Howe, 
Director,  Prayam  Support  Staff. 
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Natural  Raaourca  Managamant  Gulda 
Maating 

aoency:  Farmers  Home  Administration, 
USDA. 

ACTION:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  Amherst,  Massachusetts  and 
servicing  Rhode  Island,  is  announcing 
an  public  information  meeting  to  discuss 
its  draft  Natural  Resource  Management 
Guide. 

DATE:  Meeting  on  December  11, 1984, 
10:00  a.m.  12:00  p.m. 

Comments  must  be  received  no  later 
than  January  10, 1985. 

ADDRESSES:  Meeting  location  at 
Harmony  Fire  Station,  Putnam  Pike, 
Harmony,  Rhode  Island. 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director,  FmHA.  451  West  Street, 
Amherst,  Massachusetts  01002  (413-253- 
3471). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPUEMENTARY  INFORMATION:  FmHA 
has  prepared  a  draft  Natural  Resource 
Management  Guide  for  the  State  of 
Rliode  Island.  The  Guide  is  a  brief 
document  describing  the  major 
environmental  standards  and  review 
requirements  that  have  been 
promulgated  at  the  Federal  and  State 
levels  and  that  affect  the  financing  of 
FmHA  activities  in  Rhode  Island.  The 
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purpose  of  the  meeting  is  to  discuss  the 
Guide  as  well  as  to  consider  comments 
and  questions  from  interested  parties. 
Copies  of  the  Guide  can  be  obtained  by 
writing  or  telephoning  the  above 
contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contract 
FmHA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangement  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  as  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  November  13, 1964. 
David  |.  Howe. 

Director,  Program  Support  Staff. 
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Nattiral  Raaourca  Managamant  Guide 
Meeting 

AGENCY:  Farmers  Home  Administration. 
USDA. 

ACTION:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (fmHA)  State  Office 
located  in  Nashville,  Tennessee,  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 

DATES:  Meeting  on  December  11, 1984. 
2:00  p.m.  to  4:00  p.m. 
ADDRESS:  Meeting  location  at  FmHA 
Conference  Room,  Room  538.  Federal 
Building,  Nashville,  Tennessee. 

Comments  must  be  received  no  later 
than  January  10, 1985. 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director,  FmHA.  Room  538,  Federal 
Building,  Nashville.  Tennessee  37203 
(615-251-7341). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  FmHA's 

Tennessee  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in 
Tennessee.  The  purpose  of  the  meeting 
is  to  discuss  the  Guide  as  well  as  to 
consider  comments  and  questions  from 
interested  parties.  Copies  of  the  Guide 


can  be  obtained  by  v^rriting  or 
telephoning  the  above  contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  November  13. 1984. 
David  |.  Ho«ve, 

Director,  Program  Support  Staff. 
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Natural  Resource  Management  Guide 
Meeting 

AOENCY:  Farmers  Home  Administration. 

USDA. 

ACTION:  Notice  of  meeting. 

summary:  The  Fanners  Home 
Administration  (FmHA)  State  Office 
located  in  Montpelier,  Vermont  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 
DATES:  Meeting  on  December  13,  1984, 
2:00  p.m.  to  4:00  p.m. 

Comments  must  be  received  no  later 
than  January  12. 1985. 

ADDRESSES:  Meeting  location  at  HoHday 
Inn,  Sykes  Avenue,  White  River 
Junction,  Vermont. 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director.  FmHA.  141  Main  Street,  P.O. 
Box  588,  Montpelier,  Vermont  05602 
(802-223-2371). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  FmHA's 

Vermont  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in 
Vermont.  The  purpose  of  the  meeting  is 
to  discuss  the  Guide  as  well  as  to 
consider  comments  and  questions  from 
interested  parties.  Copies  of  the  Guide 
can  be  obtained  by  writing  or 
telephoning  the  above  contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 


FmHA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  November  13. 1984. 

David  |.  Howe, 

Director.  Program  Support  Staff. 
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CIVIL  AERONAUTICS  BOARD 

I0fderS4-11-«l 

Fitnaaa  Determination  of  Daniel  S. 
Baldwin,  Inc..  d/b/a  Wrangell  Air 
Service 

aoency:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination  Order  84-11-8, 
Order  to  Show  Cause. 

summary:  The  Board  is  proposing  to 
find  that  Daniel  S.  Baldwin,  Inc.,  d/b/a 
Wrangell  Air  Service  is  fit,  willing,  and 
able  to  provide  commuter  air  carrier 
service  under  section  419(c)(2)  of  the 
Federal  Aviation  Act,  as  amended,  and 
that  the  aircraft  used  in  this  service 
conform  to  applicable  safety  standards. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Board's 
tentative  fitness  determination  shall  file 
their  responses  with  the  Special 
Authorities  Division,  Room  915,  Civil 
Aeronautics  Board,  Washington,  D.C. 
20428,  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
November  29, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 

Franklin  J.  McDermott,  Bureau  of 
Domestic  Aviation,  Civil  Aeronautics 
Board,  1825  Connecticut  Avenue,  NW., 
Washington,  D.C.  20428  (202)  673-5920. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  84-11-8  is 
available  from  the  Distribution  Section, 
Room  100, 1825  Connecticut  Avenue 
NW.,  Washington,  DC  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  84-11-8  to 
that  address. 

Dated:  November  2. 1984 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor. 
Secretary. 
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Hawaii  One  Corp.  Fitness 
InvestigaHon;  Prehearing  Conference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
titled  matter  ia  assigned  to  be  held  on 
November  2a  1964.  at  IftOO  a.m.  (local 
time),  in  Room  1012,  Civil  Aeronautics 
Board,  1825  Connecticut  Avenue  NW., 
Washington,  D.C.,  before  the 
undersigned. 

In  order  to  facilitate  the  conduct  of  the 
conference,  parties  and  prospective 
parties  shall,  no  later  than  November  19. 
1984,  submit  four  copies  to  the  judge  and 
one  copy  to  each  party  and  prospective 
party  at  the  office  of  their  counsel  in 
Washington  of  (1)  proposed  stipulations; 
(2)  responses  to  pending  requests  for 
information  and  evidence;  (3)  proposed 
requests  for  additional  information  and 
evidence;  (4)  statements  of  position;  and 
(5)  proposed  procedural  dates. 

Dated  at  Washington.  D.C,  November  13, 
1984. 

wnUam  A.  Kane,  fr.. 

Administrative  Law  fudge. 

|FR  Doc  a4-3a3U  Ftlad  n-M-M:  k4S  am] 
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[Docket  41306] 

Unicom  Ak,  Ltd.,  Fitness  Investigation; 
Prehearing  Corrference  and  Request 
for  Supplemental  Evidence 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
captioned  proceeding  will  be  held  on 
December  5. 1964.  at  9:30  a.m.  (local 
time)  in  Room  1027, 1825  Connecticut 
Avenue  NW..  Washington,  D.C.  before 
Chief  Administrative  Law  Judge  Elias  C. 
Rodriguez. 

The  purpose  of  the  prehearing 
conference  is  to  review  Unicom  Air's 
updated  exhibits  and  supplementary 
data  and  to  establish  future  procedural 
dates.  The  supplementary  evidence 
requested  by  the  Bureau  of  International 
Aviation  submitted  under  cover  of  its 
letter  of  October  30, 1984.  is  to  be 


submitted  by  the  applicant  by 
November  2a  1984.  In  addition,  the 
infonnation  requested  in  the  attachment 
to  this  notice  will  be  served  on  or  before 
November  2a  1984  (actual  date  of 
delivery,  not  mailing  date). 

Dated  at  Washingtoa  D.C  November  13, 
1984. 

Elias  C.  RodriguwK. 

Chief  Administrative  Law  fudge. 

Request  for  Supplemental  Evidence 

Item  1.  The  introduction  to  Unicorn's 
Updated  Exhibits  states,  at  2,  that 
"Unicom  Air  has  now  decided  to 
acquire  DC-8-62  aircraft  re-engined 
with  noise-compliant  General  Electric/ 
SNECMA  CFM-56  high-bypass  ratio 
turbo  fan  engines  (DC-8-72  when  re- 
engined)"  (emphasis  added). 

Exhibit  101  at  8  states  that  "(l]he  six 
aircraft  required  for  the  Company's 
proposed  service  will  be  purchased  or 
leased  during  the  start-up  phase  of  the 
Company"  (emphasis  added). 

Provide  the  following  information  in 
connection  with  the  above  statements: 

1.  The  source  of  the  six  aircraft  and.  if 
purchased,  the  estimated  purchase  price, 
including  spare  parts. 

2.  Unicorn's  total  estimated  start-up 
capital  requirement  in  the  event  aircraft 
are  purchased  and  where  that  start-up 
capital  will  come  from. 

Item  2.  Exhibit  101  at  9  states  that  "the 
terms  of  a  firm  [aircraft  purchase  and 
reconfiguration]  contract  have  been 
negotiated  with  E  Systems.  Greenville. 
Texas  Division." 

Provide  a  copy  of  the  contract 
negotiated  with  the  E  Systems  company. 
If  a  copy  is  unavailable,  explain  why 
and  summarize  the  contract  terms  which 
have  been  negotiated. 

Item  3.  Exhibit  104  at  12  slates  that 
"100%  of  all  classes  of  Unicom's  stock  is 
owned  by  United  States  citizens.  .  .  " 
Exhibit  105  at  22  shows  "10,000  shares 
authorized." 

Provide: 

1.  The  number  of  shares  issued  and 
outstanding  by  class  of  stock. 

2.  The  respective  ovvners  of  the 
outstanding  shares. 


Item  4.  Exhibit  105  at  22  states  that 
"[tjhe  note  due  from  ATT.  Inc.  is 
discussed  in.  and  appended  to.  Exhibit 
107  hereof 

Provide  a  copy  of  the  ATT  note,  which 
was  not  attached  to  Exhibit  107. 

Item  5.  With  respect  to  Exhibit  105  at 
22,  it  is  noted  that  preoperating 
expenses  are  customarily  shown  as 
assets  in  the  balance  sheet  of  a 
development  stage  enterprise.  No 
preoperating  expenses  are  shown  as 
assets  on  Unicom's  balance  sheet  at 
Exhibit  105  at  22. 

Explain  how  much  preoperating 
expenses  have  been  incurred  by  Unicom 
to  date  and  where  they  have  been 
recorded  in  Unicom's  accounting 
system. 

Item  6.  Exhibit  401  at  69,  Unicom's  pro 
forma  balance  sheets,  show  a  long  term 
debt  (LTD)  of  $70.5  million  for  the  first 
normal  year  of  operation,  and  LTD's  of 
$40.2  million  and  $17.8  million  for  prior 
periods. 

Since  it  appears  that  Unicom  expects 
to  have  obtained  loans  for  all,  or 
substantially  all,  of  these  amounts  prior 
to  any  demonstrated  profitable 
operations,  indicate  where  the  loans  will 
come  from  and  why  the  lenders  will  be 
willing  to  lend  the  money  to  Unicom  in 
these  circumstances. 

|FR  Doc  84-XI314  FHcd  11-lB-M  8:45  am) 
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Applications  for  CertMcates  of  Public 
Convenier>ce  and  Necessity  and 
Foreign  Air  Carrier  Permits;  Week 
Ended  November  2. 1984 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming 
application,  or  motions  to  modify  scope 
are  set  forth  below  for  each  application. 
Following  the  answer  jjeriod  the  board 
may  process  the  application  by 
expedited  procedures.  Such  procedures 
may  consist  of  the  adoption  of  a  show- 
cause  order,  a  tentative  order,  or  in 
appropriate  cases  a  final  order  without 
further  proceedings. 


Oct  29.  taa4 429*1 


Oct  29.  1964 


Oct  29.  1964. 


Oct  30.  1964 


DocMaH 
No. 


42592 


4232S 


42597 


OMcnplion 


Tom  inmrmlKm^  MAim.  Inc..  c/o  Burwal.  Harmn.  ManHy  S  Pmux  1706  Nwr  Hvnpitwa  Avwma  N.W.  Wmtm^iun.  DC  2000a 

AppiMtioo  o«  Tnm  Iniamaiional  Air1in««.  mc..  purauant  to  Mcion  401((5){3)  o«  me  Act  and  Sut)pwt  Q  ot  the  BcMRl*  Ragulabont  wgtee  for  an  amendment  o1 

to  carwicate  o)  imMc  conoenience  and  naoaaa%  lor  iinaiiini  and  m  ariaai  <<<artar  m  kanaponanon 
Aw— ait  may  be  Mad  br  November  2t.  1964. 

Trans  International  Aawiaa.  Inc..  c/o  Bunmel.  Hansen.  Manley  A  Petan,  1706  New  HawpsJwe  Avenue  NW,  Washmgion.  DC  20009. 
Applicalior  of  Trans  International  Airlme.  Inc .  punowit  to  leclion  eottdXS)  o»  the  Act  and  Subpart  Q  ol  the  Board-i  negulations  miiai  lor  an  amendment  of 

...  — ^ — .--.p...... — ,  ---,,,T)  'n-'n-iior  nrarf  an  lainiiiiiltiiii 

Answers  may  be  Ned  by  November  26.  1964 

TPI  kMemetional  Arweys.  inc.  c/o  Harry  A  Bowen,  Esa  Bowen  6  AOun.  2020  K  Street  NW .  Swta  350.  Washmflton,  OC  20006 

Corrected  AppfKatna  of  TPt  International  Ainveys.  Inc.  purauent  to  Order  64-6-66 

Anew  ail  may  be  lied  by  November  26.  1964 

Skyatar  Intemaacnal.  Ine,  c/o  George  T  Volaky.  Esq.  1333  H  Street  NW,  Suae  600.  Washington.  DC  20005. 

Apptafcno*  Skystar  Iniemetional  tnc   pvsuant  to  aecllon  401  ol  the  Act  and  Subpart  0  of  the  Soerd-s  flegulationa  «)pliee  tor  a  certificate  ol  public 

canananoe  and  nraaait/  authonanj  »  to  angaqa  n  iiliiilMi  and  >ainai  c«iai«ar  air  transpoitabon  ol  parwna.  property  ai4  n^  baeann  any  poM  or 

pomtsn  Ke  Unded  Stales  or  rts  possasanna  or  Iwrsoma. 
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4S635 


Data  Had 


Now.  1,  18 


No. 


42570 


DNCri|Mon 


*"— 1»  may  be  Med  by  Wovamber  27.  1964. 

^ff?^!???. "°**'^  LUrnii J.  c/o  George  U.  Cameal,  Hogan  6  Hartaon.  815  Cann»c6Biil  Avenue  NW  WaaNngton.  OC  20006 

^HfHHT*  """^.^W^icaaon  o«  Bahamasair  Holdings  Limited  submittrng  supplemental  inlormation  in  auooort  o(  lis  aoohcation  l 

Anwsan  »%  ba  Mad  ty  ttovamber  29,  1964. 


I  submitting  supplemental  inlormation  in  aupport  of  its  mpkcatnn  lor  renewal  and  amendment  ol 


Pfaylli8  T.  Kaylof, 

Secretary. 
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lOrtfer  84-11-38] 

Order  to  Stiow  Cause;  Tradewinds 
Airways  Ltd. 

agency:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  Order  to  Show  Cause: 
ORDER  84-11-38. 

summary:  The  Board  proposes  to  act  on 
the  following  permit  application: 

Applicant'  Tradewinds  Airways 
Limited. 

Application  Date:  May  12, 1983.  as 
supplemented. 

Docket-  41484. 

Authority:  The  Board  proposes  to  reissue 
Tradewinds'  cargo  charter  authority  and  add 
scheduled  authority  under  the  bilateral 
Agreement  to  serve  U.S.  coterminal  points 
.Mlanta,  Boston.  Chicago,  Detroit  Los 
.Angeles,  Miami,  New  York  and  San 
rrancisco.  with  authority  to  serve  Boston, 
Chicago,  Detroit,  Los  Angeles,  and  New  York, 
via  the  intermediate  point  Toronto,  Canada. 

Objections:  All  interested  persons 
having  objections  to  the  Board's 
tentative  findings  and  conclusions  that 
this  authority  should  be  granted,  as 
described  in  the  order  cited  above,  shall, 
NO  LATER  THAN  December  3, 1984, 
file  a  statement  of  such  objections  with 
the  Civil  Aeronautics  Board  (20  copies] 
and  mail  copies  to  the  applicant,  the 
Federal  Aviation  Administration,  the 
Department  of  Transportation,  the 
Department  of  State,  and  the 
Ambassador  of  Great  Britain  and 
Northern  Ireland  in  Washington.  D-C.  A 
statement  of  objections  must  cite  the 
docket  number  and  must  include  a 
summary  of  testimony,  statistical  data, 
or  other  such  supporting  evidence. 

If  no  objections  are  filed,  the 
Secretary  of  the  Board  will  enter  an 
order  which  will,  subject  to  disapproval 
by  the  President,  make  final  the  Board's 
tentative  findings  and  conclusions  and 
issue  the  proposed  permit. 

Addresses  for  objections: 
Docket  41484,  Docket  Section,  Civil 

Aeronautics  Board,  Washington.  D.C. 

20428 
Applicant:  Tradewinds  Airways 

Limited,  c/o  Messrs.  Beckman, 

Farmer,  and  Kirstein,  Beckman  & 


Fanner,  1001  Connecticut  Avenue 

NW..  Suite  235.  Washington.  D.C 

20036. 

To  get  a  copy  of  the  complete  order, 
request  it  from  the  C.A.B.  Distribution 
Section,  Room  100, 1825  Comiecticut 
Ave.,  NW.,  Washington,  D.C  20428. 
Persons  ontside  the  Washington 
metropolitan  area  may  send  a  postcard 
request 

For  further  infonnation,  contact  Allen 
Brown,  Regulatory  Affairs  Division. 
Bureau  of  International  Aviation.  Civil 
Aeronautics  Board;  (202}  673-5134. 

Dated:  November  9. 1984 

By  the  Civil  Aeronautics  Board. 

PhyUia  T.  Kaylor, 

Secretary. 

[FK  Doc  8«-303ie  Piled  11-16-64;  8:«S  sm] 
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DEPAHTMENT  OF  COMIKIERCE 
International  Trade  Administration 

(C-469-038:  C-469-061] 

Unwrought  Zinc  From  Spain  and 
Ferroalloys  From  Spain;  Amendment 
to  Rnai  Results  of  Administrative 
Reviews  of  Countervaning  Duty  Orders 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  Amendment  to  Final 
Resuhs  of  Administrative  Reviews  of 
Countervailing  Duty  Orders. 

NOTICC:  On  February  21, 1984,  the 

Department  of  Commerce  ("the 
Department")  published  the  final  results 
of  its  administrative  review  of  the 
countervailing  duty  order  on  ferroalloys 
from  Spain  (49  FR  6397).  On  August  14. 
1984,  we  published  the  final  results  of 
the  administrative  review  of  the 
countervailing  duty  order  on  unwrought 
zinc  from  Spain  (49  FR  32436). 

We  instmctedihe  Customs  Service  to 
assess  countervailing  duties  at  the 
appropriate  rates  on  any  shipments 
exported  on  or  after  January  1, 1982,  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  before  April  22, 


1982,  with  regard  to  ferroalloys  from 
Spain,  and  oa  or  before  April  21, 19B2. 
with  regard  to  uowrooght  zinc  from 
Spain. 

Section  104(b)  of  the  Trade 
Agreements  Act  of  1979  ("the  TAA") 
requires  the  Department  to  suspend 
liquidation  of  entries,  or  withdrawals 
from  warehouse,  for  consumption  on  or 
after  the  date  of  receipt  of  the 
Intemational  Trade  Commission's  ("the 
ITC")  notification  to  the  Department 
that  a  request  for  an  injury 
determination  has  been  made.  Although 
the  ITC  received  the  requests  for 
investigation  in  both  ferroalloys  and 
tmwrought  zinc  from  Spain  on  April  23. 
1982,  it  did  not  notify  the  Department 
until  May  3, 1982  with  regard  to 
unwrought  zinc  from  Spain,  and  until 
July  26. 1982  with  regard  to  ferroalloys 
from  Spain.  We  are  publishing  this 
amended  notice  in  order  to  lift  the 
suspension  of  liquidation  on  all  entries, 
or  withdrawals  from  warehouse,  for 
consumption  of  ferroalloys  and 
unwrought  zinc  from  Spain  between  the 
date  that  the  ITC  received  the  requests 
for  injury  determination  and  the  date 
that  it  notified  the  Department  of  its 
receipt  of  the  requests. 

Therefore,  flie  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  at  the  appropriate 
rates  on  any  shipments  of  Spanish 
unwrought  zinc  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  April  22, 1982,  and  on  or  before 
May  2, 1962,  and  on  any  shipments  of 
Spanish  ferroalloys  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  April  23, 1982, 
and  on  or  before  July  25, 1982. 

EFFECTIVE  DATE:  November  9, 1984. 

PON  FURTHER  INFORMATION  CONTACT: 

Alan  A.  Long  or  Bernard  Carreau,  Office 
of  Compliance,  Import  Administration, 
Intemational  Trade  Administration,  U.S. 
Department  of  Commerce,  Room  B-099, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  D.C.  20230;  telephone: 
(202)  377-2786. 

This  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act  of  1930 


Fedtri  Ragbter  /  Vd.  48.  No.  224  /Monday.  November  1»  1984  /  Notices 


(19  U3.C  1675(aHl)).  section  104(b)  of 
the  TAA  (19  U.S.C.  1671  note),  and 
i  35S.41  of  the  Commerce  Regulationa 
(19  CFR  355.41). 

.     Dated  November  9, 1984. 

Alan  F.  Hohner. 

Deputy  Assistant  Secretary.  Import 
Administration. 

(FK  Dec  M-aOZU  Hied  11-lA-M:  MS  •mj 


National  Bureau  of  Standarda 
Continuatton  of  neaaarch  Oranta 


AOCNCV:  ^f&tional  Bureau  of  Standards, 
_^  Commerce. 
'action:  Announcing  continuation  of 
Research  Grants  Programs. 


Managamant-Labof  Taxtia  AdNaory 
CoiwnMaa;  Partially  doaad  MaathtQ 

A  meeting  of  the  Management-Labor 
Textile  Advisory  Committee  will  be  held 
on  December  6. 1984;  \-XXS  p.m..  Herbert 
C.  Hoover  Building.  Room  4830.  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  D.C  (The  Committee  was 
established  by  the  Secretary  of 
Commerce  on  October  18, 1961  to  advise 
Department  officials,  the  TTPG,  U.S. 
representatives  to  GATT.  and  U.S. 
negotiators  on  bilateral  textile  and 
apparel  agreements  on  problems  and 
conditions  in  the  domestic  industry  and 
to  furnish  information  on  world  trade  in 
these  products. 

General  Session:  1M)-1;45  pjn. 
Review  of  import  trends,  international 
activities,  report  on  conditions  in  the 
domestic  market,  and  other  business. 

Executive  Session:  1:45-3K)0  p.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR 
Part  166  (1982))  and  hsted  in  5  U.S.C. 
552b(c)fl). 

The  general  session  will  be  open  to 
the  pubhc  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552(c)(1)  has  been 
approved  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  4104,  U.S.  Department  of 
Commerce,  (202  377-3031). 

For  futher  information  or  copies  of  the 
minutes  contact  Helen  L  LeGrande  (202) 
377-3737. 

Dated:  November  7. 1964. 

WaherCLeuhan. 

Deputy  Assistant  Secretary  for  Textiles  and 
Apparel. 

|FR  Doc  M-30::S4  Filed  11-ie-M:  8:45  ami 
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:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
Center  for  Fire  Research,  National 
Bureau  of  Standards,  is  continuing  an 
approximately  $1.85  million  per  year 
program  of  research  grants  in  selected 
areas  of  research  related  to  the  Center's 
in-house  research  program.  The  program 
is  limited  to  unsolicited  proposals  and  is 
highly  competitive.  Initial  notice  of  this 
research  grants  program  was  published 
in  the  Fedsral  Register  on  February  20, 
1981  (48  FR  13250). 

FON  FUirrHER  INPOMiATION  CONTACT: 
Dr.  Robert  S.  Levine,  Chief,  Office  of 
Fire  Research  Services.  Center  for  fire 
Research,  National  Bureau  of  Standards. 
Gaithsburg.  MD  20889.  (301)  921-3845. 
•UrVLEMCNTARV  INTOWMATION;  As 
authorized  by  section  16  of  the  Act  of 
March  3, 1901.  as  amended  (15  U.S.C 
278f).  the  NBS  Center  for  Fire  Research 
conducts  directly  and  through  grants 
and  contracts,  a  basic  and  applied  fire 
research  program.  Approximately  $1.85 
million  per  year  are  available  for  grants 
and  contracts  under  this  program.  These 
grants  and  contracts  are  awarded  on  the 
basis  of  unsolicited  proposals  that  are  in 
accord  with  the  objectives  and  programs 
of  the  Center  for  Fire  Research. 
These  are: 

(a)  Exploratory  Fire  Research — 
Ignition  and  combustion  of  solids,  action 
of  fire  retardants,  soot  f6rmation,  plume 
entrainment,  and  polymer  gasification 
and  char  formation  chemistry. 

(b)  Fire  Toxicology — Measurement  of 
the  acute  toxicity  of  fire  gases, 
development  of  test  methods  and  safety 
criteria,  research  into  the  additive  or 
synergistic  acute  effects  of  multiple 
gaseous  toxicants,  and  developments  of 
behavior  models  for  incapacitation. 

(c)  Furnishings  Flammability — 
Development  of  laboratory  size  tests 
and  measurements  that  are  of  use  in 
predicting  the  performance  of 
upholstered  furniture  and  other 
furnishings  in  all  full  scale  fire. 
Mathematical  modeling  of  these 
processes. 

(d)  Fire  Performance  and 
Validation — Obtaining  and  analyzing 
experimental  data  from  full  scale  fire 
tests  for  input  to  model  development. 
Evaluation  of  the  validity  of 
mathematical  models  and  correlations 
revelant  to  the  tests. 


(e)  Smoke  Hazard  Calculation — 
Development  and  evaluation  of        -^ 
mathematical  smoke  and  toxic  species  * 
transport  models.  Methods  to  calculate  ' 
hazard  development  vs.  time.  Methods 
to  calculate  ventilation  requirements  for 
safety  under  conditions  created  by 
unwanted  fire. 

(f)  Fire  Growth  and  Ektinction — 
Research  into  the  physics  and  chemistry 
of  fire  processes  such  as  burning  rate. 
fiame  spread,  suppression,  and 
extinction,  and  the  development  of  an 
understanding  of  the  relationship 
between  these  processes  as  they 
contribute  to  fire  growth,  suppression, 
and  smoke  transport  in  buildings. 

(g)  Compartment  Fire  Models — The 
creation,  augmentation,  and  validation 
of  computer  models  of  fire  growth  In 
compartments,  and  selected  algorithms 
that  can  be  used  in  the  models. 

(h)  Fire  Safety  Performance — 
Integration  of  the  results  of  the  above 
programs  to  create  new  methods  to 
design  for  fire  safety,  and  calculational 
tools  for  such  designs.  Some  research  is 
carried  out,  as  necessary,  into  the 
behavior  of  persons  at  risk  in  fire  and 
ways  to  calculate  how  rapidly  such 
persons  can  evacuate  the  structure  or 
otherwise  find  refuge. 

Propoaal  Review  Process 

Unsolicited  proposals  that  are 
received  in  the  Center  for  Fire  Research 
are  assigned  to  the  relevant  group  leader 
of  the  eight  programs  listed  above  for 
review,  including  external  peer  review, 
and  recommendation  on  funding.  Both 
the  technical  value  of  the  proposal  and 
the  relationship  of  the  work  proposed  to 
the  needs  of  the  group  leader's  program 
are  taken  into  consideration  in  the  group 
leader's  recommendation  to  the  Center 
Director.  If  a  proposal  is  funded,  a 
member  of  the  Center's  professional 
staff  who  performs  related  research  will 
be  appointed  "Scientific  Officer"  to 
monitor  the  progress  and  facilitate  the 
application  of  the  work. 

Grant  proposals  should  be  addressed 
to  Grants  Office,  Office  of  Acquisition 
and  Assistance,  Room  B-141,  Building 
301,  National  Bureau  of  Standards, 
Gaithersburg.  MD  20899,  with  an 
information  copy  to  Dr.  Levine. 

In  order  to  avoid  unnecessary  effort,  it 
is  suggested  that  before  preparing  a 
proposal,  you  write  or  call  Dr.  Levine,  at 
the  address  shown  above,  to  ascertain 
whether  there  is  possible  interest  in 
your  idea,  and  whom  to  contact  for 
further  discussion  Is  such  interest  does 
exist. 
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Dated:  November  13. 1964. 
Enimt  Ambler. 

Director.  ;  .  . 

|FR  Doc  M-3n202  Piled  11-16-M:  B:4S  am]     ■ 
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National  Oceanic  and  Atntospheric 
Administration 

Mid-Atlantic  Flatiery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  will  meet 
December  5-6, 1984,  at  the  Ramada  Inn, 
Industrial  Highway,  Essington,  PA 
(telephone:  215-521-9600),  to  discuss  the 
Surf  Clam  and  Ocean  Quahog  Fishery 
Management  Plan  (FMP),  Striped  Bass 
FMP,  Swordfish  FMP,  joint  venture 
applications  and  policy,  as  well  as  other 
fishery  management  and  administrative 
matters. 

The  public  meeting  may  be  lengthened 
or  shortened  depending  upon  progress 
on  the  agency.  "The  Council  may  go  into 
closed  session  to  discuss  employment 
and/or  national  security  matters.  A 
detailed  agenda  will  be  made  available 
to  the  public  around  November  23, 1984. 
For  further  information,  contact  John  C. 
Bryson.  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building.  300  South  New 
Street,  Dover,  DE  19901;  telephone:  (302) 
674-2331. 

Dated:  November  9, 1984. 
Roland  Finch, 

Director.  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 

|FR  Doc  14-30244  Filed  ll-IS-M:  B:4S  ami 
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Soutti  Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  will  convene  a 
public  meeting  in  Duck  Key,  FL. 
November  26-29, 1984,  to  discuss  the 
swordfish,  mackerel,  stripe  bass, 
flounder,  certain  law  enforcement 
activities,  the  FY  1985  budget,  and  other 
management  business.  A  detailed 
agenda  will  be  available  around 
November  16.  For  further  information, 
contact  David  H.G.  Gould,  Executive 
Director,  South  Atlantic  Fishery 
Management  Council,  1  Southpark 


Circle,  Suite  306.  Charleston.  S.C.  29407; 
telephone:  (803)  571-4366. 

Dated:  November  9. 1984. 

Roland  Finch, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 

It-K  Uoc  a4-3a24S  Filed  ll-ie-M:  8:45  wn] 
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Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Exxon  Co., 
U,SJL  From  Objection  of  the  Califomia 
Coaatal  Commiaaion  (Santa  Ynez  Unit 
Development  and  Production  Plan) 

agency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Notice  of  public  hearing. 

summary:  Effective  September  21, 1984, 
the  Secretary  of  Conunerce  (Secretary) 
resumed  consideration  of  the  appeal  by 
Exxon  Company,  U.S.A.  (Exxon) 
pursuant  to  subparagraphs  (A)  and  (B) 
of  section  307(c)  (3)  of  the  Coastal  Zone 
Management  Act  of  1972.  as  amended 
(CZMA),  16  U.S.C.  1456(c)  (3)  (A)  and  (B) 
from  the  objection  by  the  Califomia 
Coastal  Commission  to  Option  A  of 
Exxon's  oil  and  gas  Development  and 
Production  Plan  for  the  Santa  Ynez  Unit, 
Santa  Barbara  Channel,  Califomia. 
Notice  of  the  Secretary's  resumption  of 
the  appeal  was  published  in  the  Federal 
Register  of  October  12. 1984  (49  FR 
40072). 

Notice  is  hereby  given  that  a  public 
hearing  on  Exxon's  appeal  will  be  held 
at  1:30  p.m..  Tuesday,  December  11, 
1984,  at  the  Lobero  Theatre,  33  East 
Canon  Perdido,  Santa  Barbara, 
Califomia.  This  public  hearing  is 
authorized  by  15  CFR  930.129  and  will 
be  conducted  by  the  National  Oceanic 
and  Atmospheric  Administration  for  the 
purpose  of  receiving  testimony  from 
interested  persons  and  organizations  on 
whether  Exxon's  oil  and  gas  activities 
as  proposed  under  Option  A  of  its  Santa 
Ynez  Unit  Development  and  Production 
Plan  filed  with  the  U.S.  Department  of 
the  Interior,  Minerals  Management 
Service,  meet  the  regulatory  criteria  set 
forth  at  15  CFR  930.121  and  930.122  to  be 
considered  by  the  Secretary  in  deciding 
Exxon's  appeal. 

Exxon  appealed  to  the  Secretary  on 
the  grounds  that  Exxon's  proposed  oil 
and  gas  activities  are  "consistent  with 
the  objectives  of  [the  CZMA]"  and 
"necessary  in  the  interest  of  national 
security."  16  U.S.C.  1456(c)  (3)  (A)  and 
(B).  The  Secretary  may  sustain  Exxon's 
appeal  on  either  of  these  two  grounds. 
To  sustain  the  appeal  on  the  first 
ground,  the  regulatory  criteria  set  forth 
at  15  CFR  930.121  must  be  met:  (a)  The 


activity  furthers  one  or  more  of  the 
competing  national  objectives  or 
purposes  contained  in  sections  302  and 
303  of  the  CZMA:  (b)  when  performed 
separately  or  when  its  cumulative 
effects  are  considered,  the  activity  will 
not  cause  adverse  effects  on  the  natural 
resources  of  the  coastal  zone  substantial 
enough  to  outweigh  its  contribution  to 
the  national  interest;  (c)  the  activity  will 
not  violate  any  requirements  of  the 
Clean  Air  Act,  as  amended,  or  the  Clean 
Water  Act,  as  amended;  and  (d)  there  is 
no  reasonable  alternative  available 
which  would  permit  the  activity  to  be 
conducted  in  a  manner  consistent  with 
the  state  management  program.  To  meet 
the  second  ground,  the  Secretary  must 
find  that  a  national  defense  or  other 
national  security  interest  would  be 
significantly  impaired  if  the  activity 
were  not  permitted  to  go  forward  as 
proposed. 

After  providing  an  opportunity  for 
Exxon,  the  Califomia  Coastal 
Commission,  and  the  County  of  Santa 
Barbara  to  present  a  brief  summary  of 
their  positions,  testimony  at  the  public 
hearing  will  be  limited  to  5  minutes  per 
individual  or  organization.  Written 
comments  will  also  be  accepted  at  the 
hearing.  Those  speakers  submitting 
lengthy  written  comments  are 
encouraged  to  summarize  their  remarks 
in  order  not  to  exceed  the  allotted  time. 

Information  relating  to  Exxon's  appeal 
is  available  at  the  following  locations: 

1.  Califomia  Coastal  Commission,  631 
Howard  Street,  4th  Floor,  San  Francisco, 
CA  94105. 

2.  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  Room  270, 
Page  1  Building,  2001  Wisconsin  Avenue, 
NW..  Washington,  D.C.  20235. 

3.  Minerals  Management  Service, 
Pacific  OCS  Region,  Public  Information 
Room,  1340  W.  6th  Street,  Los  Angeles, 
CA  90017. 

4.  Santa  Barbara  Public  Library,  40  E. 
Anapamu,  Santa  Barbara,  CA  93101. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  P.  Drake,  Attorney  Advisor, 
O^ice  of  the  Assistant  General  Counsel 
for  Ocean  Services,  at  the  above 
address,  (202)  254-7512. 

SUPPLEMENTARY  INFORMATION:  For 

further  information  regarding  Exxon's 
appeal  see  the  notices  published  in  the 
Federal  Register,  October  12, 1984  (49  FR 
40072);  March  6, 1984  (49  FR  8274); 
August  31. 1983  (48  FR  49483);  and 
August  5, 1983  (49  FR  35692). 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  K^nagement  Program 
Administration) 
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Dated:  Novonbcr  8. 19M. 
RoMft  |.  McMwim, 

General  Counsel,  National  Oceaaic  and 
Atmospheric  Administratioa. 

ira  Dk.  M-anv  FUwi  11- 


C«ribb»in  FhKecy  M  wganwint 
Cound;  Aroandad  Mscting  Notic* 

The  agenda  (published  November  6. 
1984,  49  FR  44319).  for  the  public  meeting 
on  December  5-0, 1964,  of  the  Caribbean 
Fishery  Management  Council  has  been 
changed.  In  addition  to  previously- 
stated  agenda  items  a  public  hearing,  on 
December  6, 1984,  will  be  convened 
subsequent  to  the  Council's  meeting,  at  2 
p.m..  to  consider  the  latest  changes  to 
the  Swordfish  Fishery  Management 
Plan.  All  other  information  remains 
unchanged.  For  further  information, 
contact  the  Caribbean  Fishery 
Management  Council,  Banco  de  Ponce 
Building.  Suite  1108,  Hato  Rey,  Puerto 
Rico  00918:  telephone:  809-753-0910. 

Dated  November  14, 19M. 

Ricfaeii<B.Rae, 

Director,  Offifx  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service: 

int  Doc  M-aiSM  nicd  ll-W-M  ft«  amj 


'■  FwMffy  MBiMQemcnt 
Council;  ruiiMi  H^Uwu 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
The  North  Pacific  Fishery 
Management  Council's  Halibut 
Subcommittee  will  convene  a  public 
meeting,  November  14, 1984.  at  7  ajn.  in 
CouncU's  offices  at  411  W.  Fourth 
Avenue,  Anchorage.  AK.  The 
Subconunittee  will  be  briefed  on  the 
Council  staff's  progress  in  preparing 
material  on  halibut  management  options 
for  presentation  to  the  loll  Council  at  the 
Council's  December  5-7, 1984  meeting  in 
Anchorage.  For  farther  informaticni. 
contact  the  North  Pacific  Fishery 
Management  Council,  411  W.  Fourth 
Avenue,  Suite  2D,  Anchorage,  AK  98610: 
telephone:  (907)  274-4563. 

Deted:  November  K  1984. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

ChangM  In  Officials  Authorizad  To 
Issua  Export  Visas  for  Cartaln  Cotton, 
Wool  and  Man-Mada  FUmt  TsxtUa 
Products  Producsd  or  Manufacturad  In 
ttM  Dominican  Republic 

November  14, 19M. 

Under  the  ternn  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  7  and  8. 
1979,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Dominican  Republic,  the 
Government  of  the  Dominican  Republic 
has  notified  the  United  States 
Govemnent  that  )ose  Miguel  Ceron 
Pena  is  replacing  Artnro  Pegnero 
Almanzar  as  an  official  authorized  to 
issue  export  visas  for  textiles  and  textile 
products  covered  by  the  agreement.  The 
purpose  of  this  notice  is  to  advise  the 
public  of  this  change.  The  following  is  a 
complete  list  of  officials  currently 
authorized  to  issue  visas: 

Susana  Cabrera.  ,.  .    .• 

Luis  Ma.  Kalaff. 

Alvaro  Messina. 

Jose  Miguel  Ceron  Pena. 

Angel  Vasquez  Perdomo. 

Ernesto  Trejo. 

Effective  Date:  December  1. 1984. 


intDDci 
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WakerCI 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc  a4-3Q200  PIM  tl-lB-M:  fc45  am] 
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Officials  Auttiorized  To  Issue  Export 
Visas  for  Certain  Cotton,  Wool  snd 
Man-Made  FitMr  Tsxttls  Products 
Producsd  or  Manufacturad  in  Sri 

November  14, 1984. 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  May  la  1983 
between  the  Governments  of  the  United 
States  and  Sri  Lanka,  the  Government  of 
Sri  Lanka  has  notified  the  United  States 
Government  that:  Mr.  P.M. A.).  Silva  has 
been  named  to  sign  export  visas  issued 
by  the  Greater  Colombo  Economic 
Commission,  repadng  Mr.  C.F. 
Ratnasingham,  who  will  no  longer  issue 
these  documents.  The  purpose  of  this 
notice  is  to  advise  the  public  of  this 
change. 


Effective  Date:  December  1. 19M. 
Waller  C  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFKDoc  M-Xn99  Filed  11-18-8*  •:45wi| 
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Adjusting  an  Import  Rsstraint  LbnK  for 
Certain  Man-Mads  Fit>sr  TsxtHss  and 
Tsxtila  Products  From  Taiwtan 

November  13, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
19, 1984.  For  further  information  contact 
Eve  Anderson.  International  Trade 
Specialist  (202)  377-4212. 

Background 

The  bilateral  agreement  of  November 
18, 1982,  concerning  cotton,  wool,  and 
man-made  fiber  textile  products  from 
Taiwan  provides,  among  other  things, 
for  percentage  increases  in  certain 
categories  during  an  agreement  year  for 
swing  and  shift,  provided  corresponding 
reductions  in  equivalent  square  yards 
are  made  in  other  specific  limits  or 
sublimits  during  the  same  agreement 
year.  Pursuant  to  terms  of  the  bilateral 
agreement  the  import  restraint  limit 
established  for  Category  838  exported 
during  the  twelve-month  period  which 
began  on  January  1, 1984,  is  being 
increased.  The  limit  for  Category  319  is 
being  reduced  to  account  for  swing 
applied  to  Category  638.  In  addition,  41 
dozen  are  being  subtracted  for 
application  to  another  category  as  shift 
subtracted,  according  to  the  terms  of  the 
agreement. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  56700),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  and 
July  16, 1984  (49  FR  28754). 
Ronald  L  Levis, 

A  cting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
November  13. 1984. 

Committee  for  the  implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington. 
DC. 
Dear  Mr.  CoramiMioner  On  December  13. 
1983,  the  Chairman,  Committee  for  the 
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Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  for 
consumption,  or  withdrawal  from  warehouse 
for  consumption,  of  goods  exported  during 
the  twelve-month  period  beginning  on 
January  1, 1984  and  extending  through 
December  31. 1984  of  cotton,  wool  and  man- 
made  fiber  textile  products  in  certain 
specified  categories,  produced  or 
manufactured  in  Taiwan,  in  excess  of 
designated  levels  of  restraint  The  Chairman 
further  advised  you  that  the  levels  of 
restraint  are  subject  to  adjustment.' 

Effective  on  November  19, 1984,  the 
directive  of  December  13, 1983  is  hereby 
further  amended  to  include  an  adjusted 
restraint  limit  of  1,879,953  dozen  for  man- 
made  fiber  textile  products  in  Category  638.* 

The  Conunitlee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[PR  Doc.  84-30253  Tiled  11-14-84: 1:23  pn 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 

Proposed  U.S.  Nsvy  Surfscs  Action 
Group  Homsport  Facility,  Stapiston- 
Fort  Wadsworttt  Complex,  Stapleton, 
Statsn  Island,  NY;  PutMIc  Hearing  and 
AvalialMity  of  ttia  Draft  Environmental 
Impact  Statement  (EIS) 

Notice:  The  U.S.  Navy  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  the  Council  on 
Environmental  Quality  Regulations  (43 
CFR  Part  1500).  has  prepared  and  filed 
with  the  U.S.  Environmental  Protection 
Agency,  a  draft  Environmental  Impact 
Statement  (DEIS)  for  the  proposed 
Surface  Action  Group  homeport  facility. 
The  DEIS  ha  been  distributed  to  various 
New  York,  Massachusetts,  and  Rhode 
Island  state  and  local  agencies,  interest 
groups,  media,  and  public  libraries. 
Copies  of  the  DEIS  may  also  be  viewed 
during  normal  business  hours  (8:00  a.m.- 


'  The  agreement  of  November  18, 1982  concerning 
cotton,  wool  and  man-made  fiber  textile  products 
from  Taiwan  provide*  thai  (1)  gpecific  limits  or 
sublimit*  may  be  exceeded  by  certain  designated 
percentage*,  provided  ■  corresponding  reduction  in 
equivalent  square  yard*  i*  made  in  one  or  more 
*peciric  limit*  or  *ublimiti  during  the  *ame 
agreement  year  (2)  certain  specific  limits  or 
sublimit*  may  be  increased  for  carryforward;  (3) 
•pecial  *hift  may  be  applied  to  certain  categories, 
provided  an  equal  amount  in  aquare  yard*  equivleni 
is  deducted  from  designated  categories:  and  (4) 
administrative  arrangements  or  adjustments  may  l>e 
made  to  resolve  problems  arising  in  the 
implementation  of  the  agreement. 

'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1983. 


4:30  p.m.)  at  the  Naval  Station  New  York 
(207  Flushing  Avenue,  Brooklyn,  New 
Yoric). 

A  public  hearing  to  inform  the  public 
of  the  study's  findings  and  to  solicit 
comments  on  the  Navy's  proposed 
homeport  facility  will  be  held  at  the 
following  location: 
College  of  Staten  Island — Sunnyside 

Campus  715  Ocean  Terrace,  Staten 

Island,  New  York,  Building: 

Auditorium  Bldg.  #3 
Dates  and  Times:  Tuesday,  December  4. 

1984,  6:30  p.m.  to  approximately  12:30 

a.m.;  Wednesday.  Dedcember  5. 1984, 

10:00  a.m.  to  6K)0  p.m. 

The  hearing  will  be  co-chaired  by  the 
U.S.  Navy  and  the  U.S.  Army  Corps  of 
Engineers  in  accordance  wiUi  the 
National  Environmental  Policy  Act, 
Council  of  Environmental  Quality 
regulations  and  applicable  U.S.  Navy 
and  U.S.  Army  Corps  of  Engineers 
(COE)  regulations. 

The  U.S.  navy  will  apply  for  COE 
construction  permits  fiUowing  the 
decision  by  the  Secretary  of  the  Navy  on 
the  proposed  action.  The  hearing  will 
also  allow  the  COE  to  obtain  the  data  of 
concern  to  the  public  interest  which  will 
provide  a  basis  for  their  decision- 
making process  if  it  is  required.  All 
interested  parties  are  invited  and  urged 
to  be  present  or  represented  at  this 
meeting.  This  includes  representatives 
of  Federal  and  non-Federal  agencies; 
commercial,  business,  industrial, 
transportation,  and  utilities  agencies; 
civic,  ecological,  and  environmental 
groups,  fish  and  wildlife  organizations; 
interested  and  concerned  citizens  and 
other  interests.  All  parties  will  be 
afforded  full  opportunity  to  express  their 
views,  but  in  order  to  allow  all  an 
opportunity  to  speak,  statements  will  be 
limited  to  10  minutes.  If  longer 
statements  are  to  be  presented,  they 
should  be  delivered  in  writing  either  at 
the  hearing  or  mailed  to  the  office  listed 
below  and  simimarized  at  the  public 
hearing:  Commanding  Officer,  Northern 
Division.  Naval  Facilities  Engineering 
Command,  Code  202E,  Building  77L, 
Philadelphia.  PA  19112. 

Oral  statements  will  be  heard  and 
transcribed  by  a  stenographer,  but  for 
accuracy  of  record  all  statements  should 
be  submitted  in  writing.  All  statements, 
both  oral  and  written,  will  become  part 
of  the  official  record  on  this  study. 

The  public  hearing  will  be  reported 
verbatim.  Copies  of  the  transcript  of  the 
proceedings  may  be  purchased  from  the 
Navy.  The  cost  of  a  copy  will 
correspond  directly  to  the  number  of 
pages  enclosed  within  the  transcript.  In 
addition,  copies  will  be  made  available 
for  public  inspection  at  Naval  Station, 


New  York  (207  Flushing  Avenue, 
Brooklyn)  and  the  COE  Library  (26 
Federal  Plaza.  New  York  City). 

Final  decision  on  the  proposed  plans 
will  be  made  only  after  full 
consideration  is  given  to  the  views  of 
responsible  agencies,  groups  and 
citizens. 

Written  statements  will  be  accepted 
until  December  10. 1984. 

Questions  concerning  this  public 
notice  may  be  directed  to  Mr.  Robert 
Ostermueller  at  215-897-6257. 

Dated:  November  19, 1984. 

Dennis  Gooxalex. 

Lieutenant.  JAGC,  U.S  Naval  Reserve. 
Alternate  Federal  Register  Liaison  Officer 
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Board  of  Advisors  to  the 
Supsrintsndsnt,  Naval  Postgraduate 
Sctiool;  Masting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Board  of  Advisors  to  the 
Superintendent,  Naval  Postgraduate 
School,  Monterey,  California,  will  meet 
on  December  6-7, 1984,  at  Herrmann 
Hall  at  the  School.  On  both  days  the 
first  session  will  commence  at  8:15  a.m. 
and  terminate  at  12.-00  noon  and  the 
second  session  will  commence  at  1:15 
p.m.  and  terminate  at  5:00  p.m.  All 
sessions  are  open  to  the  public. 

The  purpose  of  the  meeting  is  to  elicit 
the  advice  of  the  board  on  the  Navy's 
Postgraduate  Education  Program.  "The 
board  examines  the  effectiveness  with 
which  the  Naval  Postgraduate  School  is 
accomplishing  its  mission.  To  this  end 
the  board  will  inquire  into  the  curricula; 
instruction;  physical  equipment; 
administration;  state  of  morale  of  the 
student  body,  faculty  and  staff;  fiscal 
affairs;  and  any  other  matters  relating  to 
the  operation  of  the  Naval  Postgraduate 
School  as  the  board  considers  pertinent. 

For  further  information  concerning 
this  meeting  contact:  Commander  J. 
Michael  Masica,  USN  (Code  007),  Naval 
Postgraduate  School,  Monterey, 
California  93943.  Telephone:  (408)  646- 
2514. 

Dated:  November  13. 1984. 

William  F.  Rooe.  Jr.. 

Lieutenant,  JAGC.  L'SNR,  Federal  Register 
Liaison  Officer. 
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DEPARTyCHT  OF  ENERGY 

Bonnevill*  Powvtr  AdraMstralian 

Intent  To  Develop  a  Hettioclology  To 
Implement  Section  7(b)(3)  of  ttie 
Pecific  Northwest  Electric  Power 
Planning  and  Conservation  Act  . 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice  of  intent  and  request  for 
recommendations.  BPA  File  No:  7(b)(3}- 
1.  (BPA  requests  that  all  comments  and 
documents  which  become  part  of  the 
OfTicial  Record  compiled  in  developing 
the  7(b)(3)  methodology  and  rate 
adjustment  contain  the  file  number 
designation  7tb)(3)-l). 

summary:  BPA  intends  to  develop  a 
methodology  to  implement  section 
7(b)(3)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
(Pacific  Northwest  Power  Act).  16  U.S.C. 
839e(b)(3).  Section  7(bK3)  of  the  Pacific 
Northwest  Power  Act  provides  that 
preference  customer  rates  may  not 
include  costs  or  benefits  resulting  from  a 
net  revenue  surplttt  or  deficiency  for  the 
period  July  1. 1981.  through  )une  30, 1985. 
caused  by  a  difference  between 
forecasted  and  actual  direct-service 
industrial  (DSI)  loads  and  an  over-  or 
underrecovery  of  the  net  exchange 
costs.  The  methodology  will  resolve  the 
manner  in  which  the  amount  specified  in 
section  7(b)(3)  will  be  quantified, 
allocated,  and  recovered. 

At  this  time.  BPA  announces  its  intent 
to  prepare  this  methodology  and  is 
seeking  from  interested  persons 
suggestions,  advice,  and 
recommendations  which  can  be  used  to 
develop  the  section  7(b)(3)  methodology. 
BPA  expects  to  have  a  proposed 
methodology  prepared  in  )anuary  1985. 
BPA  will  then  publish  a  notice 
announcing  the  proposal 

Responsible  Official:  Shirley  R. 
Melton,  Director.  Division  of  Rates,  is 
the  official  responsible  for  the 
development  of  the  7(b)(3)  methodology. 
DATES:  Suggestions  and 
recommendations  concerning  the 
development  of  the  proposed  section 
7(b)(3)  methodology  will  be  accepted 
through  November  30, 1984,  by  the 
F^iblic  Involvement  Manager  at  the 
address  below.  Due  to  legal  limitations 
(ex  parte  restrictions).  BPA  will  not 
accept  oral  recommendations  except  in 
meetings  for  which  forma!  notice  has 
been  given.  Oral  communications  should 
be  for  the  purpose  of  requesting  either 
status  reports  or  procedural  information. 

A  subsequent  notice  will  announce 
BPA's  proposed  schedule  for  formal 
hearings  set  by  the  Hearing  Officer  as 


specified  in  section  7(i)  of  the  Pacific 
Northwest  Power  Act.  These  hearings 
will  give  interested  persons  an 
opportunity  to  present  both  oral  and 
written  comments  on  the  proposal. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Ms.  Donna  L  Geiger, 
Public  Involvement  Manager,  Bonneville 
Power  Administration.  P.O.  Box  12999, 
Portland.  Oregon  97212. 
FOR  FURTHEN  MPORMATION  CONTACT. 
Ms.  Kathleen  Johnson,  Public 
Involvement  Office,  at  the  above 
address,  telephone  503-230-3478.  BPA 
maintains  toll-free  lines  for  the  use  of 
persons  within  the  region.  Oregon 
callers  outside  of  Portland  may  use  800- 
452-8429;  callers  in  Washington,  Idaho, 
Montana,  Wyoming.  Utah,  Nevada,  and 
California  may  use  800-547-6048. 
Additional  information  is  available 
from: 

Mr.  George  Gwiruiutt  Lower 
Columbia  Area  Manager,  Suite  288. 1500 
Plaza  Building.  1500  NE.  Irving  Street. 
Portland.  Oregon  97232.  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager.  Room  206.  211  East  Seventh 
Avenue.  Eugene,  Oregon  97401,  503-«87- 
6952. 

Mr.  Wayne  Lee.  Upper  Columbia  Area 
Manager,  Room  561,  West  920  Riverside 
Avenue,  Spokane,  Washington  99201, 
509-456-2518. 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  BOO  Kensington, 
Missoula.  Montana  59801.  406-329-3060. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager.  P.O.  Box  741, 
Wenatchee.  Washington  98801,  509-662- 
4377,  extension  379. 

Mr.  Richard  D.  Casad,  Puget  Sound 
Area  Manager,  415  First  Avenue  North. 
Room  25a  Seattle.  Washington  98109. 
206-442-4130. 

Mr.  Thomas  Wagenhoffer.  Snake 
River  Area  Manager,  West  101  Poplar, 
Walla.  Walla.  Washington  99362,  509- 
522-6226. 

Mr.  Robert  N.  Laffel,  Idaho  Falls 
District  Manager,  531  Lomax  Street, 
Idaho  Falls,  Idaho  83401,  208-523-2706. 

Mr.  Frederic  D.  Rettenmund,  Boise 
District  Manager,  Owyhee  Plaza,  Suite 
245, 1109  Main  Street,  Boise,  Idaho 
83707,  208-334-9137. 
SUPPI.EMENTARY  INFORMATION: 

I.  Background 

The  Pacific  Northwest  Power  Act 
directed  TOA  to  provide  the  benefits  of 
low-cost  Federal  power  to  residential 
and  small  farm  consumers  served  by  all 
the  region's  utilities.  The  process  for 
providing  low-cost  power  to  these 
consumers  is  a  subsidy  program  referred 
to  as  the  residential  exchange.  The 
Pacific  Northwest  Power  Act  requires 


the  subsidy  to  be  passed  directly  to  the 
residential  and  small  farm  consumers  of 
participating  utilities  by  means  of  lower 
retail  rates  for  these  consumers. 

The  Pacific  Northwest  Power  Act 
defines  the  procedure  to  be  followed  in 
implementing  the  residential  exchange. 
Under  the  residential  exchange,  a 
regional  utility  can  offer  to  sell  to  BPA 
the  amount  of  high-cost  power  thai, 
would  be  required  to  serve  its 
residential  and  small  farm  consumers. 
BPA  purchases  that  amount  of  power. 
BPA  then  offers,  in  exchange,  to  sell  an 
equivalent  amount  of  low-cost  Federal 
power  to  that  utility  to  serve  its 
residential  and  small  farm  consumers. 
The  residential  exchange  does  not  result 
in  power  transfer  either  to  or  from  BPA. 

Since  BPA  is  directed  to  "buy  high" 
and  "sell  low",  the  residential  exchange 
produces  a  net  cost  for  BPA  that  must  be 
recovered.  The  Pacific  Northwest  Power 
Act  provides  for  all  of  BPA's  customer 
classes  to  contribute  to  the  residential 
exchange  subsidy  through  revenue  fit>m 
BPA  power  sales  received  from  the 
customer  classes.  However,  until  July  1. 
1985.  BPA's  class  of  direct-service 
industrial  (DSI)  customers  has  the 
primary  responsibility  for  the  recovery 
of  the  net  cost  of  the  residential 
exchange. 

The  revenue  received  from  the  DSIs  is 
dependent  upon  the  cumulative  loads  of 
the  DSI  customers,  since  the  revenue 
equals  the  DSI  loads  multiplied  by  the 
rates  charged  to  the  DSIs  for  power 
purchases.  Thus,  a  variation  in  the  DSI 
loads  will  cause  a  corresponding 
variation  in  the  revenue  received  from 
the  DSIs.  Since  the  net  cost  of  the 
residential  exchange  program  is 
recovered  primarily  from  the  revenue 
received  from  the  DSIs  prior  to  July  1, 
1985,  the  actual  loads  of  the  DSIs  during 
that  time  period  have  a  significant  effect 
upon  the  actual  recovery  of  the  net  cost. 
While  not  the  only  factor  affecting  the 
recovery  of  the  net  cost,  the  DSI  loads 
represent  a  major  component  of  the  net 
cost  recovery  calculations. 

However,  projections  of  DSI  loads  are 
not  always  accurate  because  the  level  of 
loads  varies  with  numerous  economic 
factors  that  are  difficult  to  predict. 
Consequently,  the  actual  DSI  loads 
could  either  have  exceeded  or  fallen 
short  of  projections.  Likewise,  the  actual 
revenue  received  from  the  DSIs  could 
either  have  exceeded  or  fallen  short  of 
projections.  If  the  DSI  loads  exceeded 
projections,  then  an  overrecovery  of 
revenue  necessary  to  meet  the  net  cost 
obligation  could  have  occurred. 
Conversely,  if  DSI  loads  fell  short  of 
projections,  an  underrecovery  of 
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revenue  necesaary  to  neet  the  net  co»t 
obli^Btion  could  have  occurred. 

The  real  possibility  of  an  over-  or 
onderrecovery  is  acknowledged  in  the 
Pacific  Northwest  Power  Act  and 
addressed  by  section  7(b)(3).  This 
section  directs  BPA  to  examine  the  time 
period  for  which  the  DSIs  are  primarily 
responsible  for  the  net  cost  of  the 
residential  exchange  and  determine  if 
an  over-  or  underrecovery  actually  did 
occur  as  a  result  of  unanticipated 
variatiooB  in  actual  DSI  loads.  If  either 
an  over-  m  underrecovery  resulted  in  a 
net  revenue  surplus  or  deficiency,  BPA 
is  directed  to  correct  for  any  revenue 
surplus  due  to  an  overrecovery,  or  for 
any  revenue  deficiency  due  to  an 
underrecovery.  First,  this  section  directs 
BPA  to  exclude  and  subsequent  costs 
(due  to  an  underrecovery)  or  benefits 
(due  to  an  overrecovery)  from  rates 
charged  to  BPA's  preference  customer*. 

The  relevant  portion  in  section  7(b)(3) 
specifies  the  following: 

Rates  charged  public  body,  cooperative,  or 
Federal  agency  customers  pursuant  to  this 
stibsection  shall  not  ioclude  any  costs  or 
benefits  of  a  net  revenue  surplus  or 
dericiency  occuring  for  the  period  ending  June 
30, 1985.  to  the  extent  such  surplus  or 
deficiency  is  cause  by — 

(A)  A  difference  between  actual  power 
deliveries  and  power  deliveries  projected  for 
the  purpose  of  establishing  rates  to  direct 
service  industrial  customers  under  subsection 
(c)(1)  of  this  subsection:  and 

(B)  An  overrecovery  or  underrecovery  of 
the  net  costs  incurred  by  the  Administrator 
under  section  5(c)  as  a  resuh  of  such 
difference. 

This  language  from  Section  7(b)(3) 
describes  the  exclusion  for  preference 
customers  from  benefits/ costs  of  a  net 
revenue  surplus/deficiency  associated 
with  the  net  cost  of  the  residential 
exchange  caused  by  variations  in  the 
DSI  loads  from  the  loads  forecasted  in 
BPA's  1981, 1982,  and  1963  rate  cases. 
This  excluded  benefit  or  cost  is  referred 
to  as  the  7(b)(3)  amount. 

Section  7(b)(3)  then  describes  the 
method  for  repaying/recovering  the 
surplus/deficiency: 

Any  such  revenue  surplus  or  deficiency 
incurred  shall  be  recovered  from,  or  repaid 
to.  customers  over  a  reasonble  period  of  time 
after  July  1. 198S,  through  a  supplemental  rale 
charge  or  credit  applied  proportionately  for 
all  other  power  sold  by  the  Administrator  at 
rates  established  under  other  subsections  of 
this  section  prior  to  |u]y  1. 1985. 

BPA  has  identified  two  separate  steps 
that  must  be  accomplished  in  order  to 
fulfill  the  requirements  of  section  7(b)(3). 
First,  the  calculation  of  a  net  revenue 
surplus  or  deficiency  caused  by  an  over- 
or  underrecovery  of  the  net  cost  of  the 
residential  exchange  must  be  made. 


Second,  the  7(b')(3)  amount  moat  be 
allocated  and  recovered  as  described  in 
section  7(b)(3).  BPA  proposes  to  develop 
and  implement  a  methodology  (the 
7(b)(3)  methodology)  to  accomplish 
these  two  steps. 

D.  Process 

A  two-stage  process  will  be  used  to 
develop  and  implement  the  7(b)(3) 
methodology.  In  the  first  stage,  a 
methodology  to  calculate  and  recover 
the  7(b)(3)  amount  will  be  developed 
and  adopted.  The  second  stage  will  be 
the  calculation  and  allocation  of  the 
7(b)(3)  amount  using  actual  data. 

The  schedule  for  the  process  is  as 
follows: 

Stage  1 — Develop  Methodology 

Publish  Initial  Proposal  on  7(b)(3) 

Methodology  (including  availaUe 

data),  January  1985 
7(i)  Hearing  on  7(b)(3)  Methodology, 

Spring  1985 
Final  Proposal  on  7(b)(3)  Methodology, 

Summer  1985 

Stage  2 — Determine  Rate  Adjustments 

Publish  Initial  Proposal  on 
Implementation  of  7(b)(3) 
Methodology  (Tentative  Data),  Fall 
1985 
7(i)  Hearing  on  Implementation  of 

7(b)(3)  Methodology,  Fall  1985 
Final  Proposal  on  Implementation  of 
7(b)(3)  Methodology  (Final  DaU). 
Spring  1986 
Methodology  Implemented.  July- 
October  1986 

The  initial  proposal  for  the  7(bK3) 
methodology,  to  be  published  in  January 
1985,  will  include  the  following:  (1)  A 
method  to  calculate  the  7(b)(3)  amount; 
(2)  a  method  for  recovering/allocating 
the  7(b)(3)  amount:  (3)  all  actual  and 
forecasted  data  available  at  that  time; 
and  (4)  a  detailed  schedule  for  the 
remainder  of  the  process. 

m.  Major  Issues 

The  following  major  issues  were 
identified  in  previous  customer  meetings 
and  are  expected  to  be  addressed  in  the 
hearings.  The  first  set  of  major  issues 
deals  with  calculation  of  the  7(b)(3) 
amount  and  are  outlined  below. 

Net  Revenue  Surplus  or  Deficiency. 
This  calculation  is  the  first  step  in 
determining  if  there  is  a  7(b)(3)  amount, 
and  two  general  alternatives  for  making 
the  determination  have  been  identified. 
The  first  alternative  would  define  the 
net  revenue  surplus  or  deficiency  as  the 
net  income  for  the  period.  The  second 
alternative  would  define  the  net  revenue 
surplus  or  deficiency  as  the  difference 
between  the  actual  and  forecasted 
financial  performance  for  the  period. 


Net  Exchange  Costs.  A  definitioa  of 
"aet  exchange  costs"  ouist  be 
established  and  a  determination  of  how 
much  of  the  net  exchange  costs  assigned 
to  the  DSIs  were  actually  recovered 
must  be  calculated  by  BPA. 

Mitigation.  When  load  underruns    . 
occur,  BPA  can  either  reduce  costs  or 
make  additional  sales,  thereby  reducing 
the  impact  of  the  lost  sales.  A 
determination  must  be  made  as  to  the 
appropriateness  of  subtracting  resource 
cost  reductions  or  revenues  from 
alternative  sales  that  took  place  during 
DSI  load  underruns  from  the  calculated 
underrecovery  of  net  exchange  costs 
assigned  to  the  DSIs. 

The  second  set  of  major  issues  to  be 
dealt  with  in  the  initial  proposal  are 
those  that  relate  to  the  allocation  and 
recovery  of  the  7(b)(3]  amount,  and  are 
outlined  as  follows. 

Allocation  to  Rate  Classes.  Once  the 
7(b)(3)  amount  is  determined,  an 
allocation  must  be  made  to  the  rate 
classes  to  recover  that  amount  The 
methodology  will  indicate  which  classes 
are  allocated  the  7(b)(3)  amount  and 
under  what  circumstances,  if  any,  the 
preference  customers  will  receive  a 
corresponding  credit 

Intraclass  Allocation.  The  7(b)(3) 
amount  must  eventually  be  recovered 
from  individual  customers.  The 
appropriateness  of  allocating  the  7(bK3) 
amount  directly  to  individual  DSIs 
causing  the  surplus  or  deficiency  will  be 
considered  when  choosing  a  method  for 
intraclass  allocation. 

Recovery  Mechanism.  The  recovery 
of  the  7(b)(3)  amount  can  be  tied  to 
consumption  prior  to  July  1, 1985,  or 
included  as  a  surcharge  on  post -1985 
rates.  The  method  to  recover  the  7(b)(3) 
amount  must  also  take  into 
consideration  the  period  of  time  within 
which  the  7(b)(3)  amount  will  be 
recovered/ allocated. 

Issued  in  Portland.  Oregon,  on  October  31 . 
1984. 
James ).  Jura, 

Acting  Administrator. 
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ACnOM:  Notice  and  issuance  of 
prohibition  order  to  Baltimore  Gas  and 
Electric  Company. 


:  In  accordance  with  former 
section  301(b)  and  section  702(a]  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978. 42  U.S.C.  8301  et  seq.  (FUA  or 
"the  Act"),  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  its 
issuance  of  a  final  prohibition  order  to 
the  Baltimore  Gas  and  Electric 
Company's  (BG&E)  Brandon  Shores 
Generating  Units  1  and  2  (hereafter 
referred  to  as  Brandon  Shores  1  and  2), 
located  in  Anne  Arundel  County. 
Maryland.  The  order  prohibits  Brandon 
Shores  1  and  2  firom  burning  natural  gas 
or  petroleum  as  their  primary  energy 
source,  in  accordance  with  the  effective 
date  of  the  prohibition  set  forth  in  the 
KH-KCllVC  DATES  section,  below. 

The  prohibition  order  procedures  for 
powerplants  electing  continued 
coverage  under  former  section  301  of 
FUA"  are  found  at  10  CFR  501.31,  501.33. 
501.51  and  504.6.  Additional  information 
on  the  proceeding,  together  with  the 
Rnal  prohibition  order  to  Brandon 
Shores  1  and  2  appear  under 
SUPM^MENTANV  mrOflMATION  below. 

EFFECTIVE  DATES:  The  final  prohibition 
order  and  the  prohibition  contained 
therein  shall  take  effect  on  January  18. 
1985,  except  that  the  use  of  natural  gas 
or  petroleum  as  a  primary  energy  source 
in  Brandon  Shores  1  and  2  shall  not  be 
prohibited: 

1.  During  any  period  that  BG&E,  due 
to  circumstances  beyond  its  reasonable 
control,  is  unable  to  bum  coal  in  the 
unit(s).  or  is  unable  to  bum  coal  in  the 
unit(s)  in  compliance  with  all  applicable 
federal.  State  and  local  laws,  rules, 
regulations,  ordinances  and  orders; 

2.  During  any  period  that  BG&E,  due 
to  circumstances  beyond  its  reasonable 
control,  is  unable  to  purchase  or  secure 
delivery  of  a  supply  of  coal  suitable  for 
operation  of  the  unit(s)  in  compliance 
with  all  applicable  federal.  State  and 
local  laws,  rules,  regulations,  ordinances 
and  orders;  and 

3.  During  any  other  periods  as 
provided  or  permitted  by  FUA  or 
applicable  ERA  rules,  regulations  or 
orders. 

FOR  FUfTTHEII  INFOflMATION  CONTACT: 

John  Boyd.  Department  of  Energy, 
Economic  Regulatory  Administration. 
Office  of  Fuels  Programs,  Coal  and 


'  In  accordance  with  procedures  iMued  by  ERA 
on  October  1. 1981.  to  implemenl  the  Onuiibua 
Budget  Reconciliation  Act  of  1981  (Pub.  L  97-35. 
Auguat  13.  1981).  BG*E.  on  Novembers,  1961. 
elected  to  have  Brandon  Shores  1  and  2  remain 
subject  to  former  section  301(b)  of  FUA. 


Electricity  Division.  Forrestal 
Building.  Room  GA-033. 1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585,  (202)  252- 
8161 
Steven  E.  Ferguson  Esq..  Department  of 
Energy.  Office  of  the  General  Counsel, 
Forrestal  Building.  Room  6A-141, 1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585.  (202)  252- 
6739. 

The  public  file  containing  a  copy  of 
this  notice  and  all  other  documents  and 
supporting  materials  related  to  the 
proceeding  is  available  for  inspection 
upon  request  Monday  through  Friday 
from  8:00  a.m.  to  4:00  p.m.,  at  the 
Department  of  Energy,  Freedom  of 
Information  Reading  Room,.  Forrestal 
Building,  Room  lE-190, 1000 
Independence  Avenue.  SW.. 
Washington.  D.C.  20585.  Phone  (202) 
252-6020. 

SUPFLEMENTARY  INFORMATION:  (1) 

Procedures.  ERA  issued  the  proposed 
prohibition  order  to  BG&E's  Brandon 
Shores  1  and  2  on  October  9. 1979  (44  FR 
59264,  October  15, 1979),  commencing  a 
proceeding  designed  to  prohibit  the  use 
of  petroleum  or  natural  gas  as  the 
primary  energy  source  in  the  units  if  the 
required  findings  of  the  then-effective 
section  301(b)  of  FUA  (hereafter  referred 
to  as  "former  section  301(b)"),  discussed 
below,  could  be  made. 

In  accordance  with  10  CFR  501.51(b). 
the  issuance  of  the  proposed  prohibition 
order  to  Brandon  Shores  1  and  2  would 
have  commenced  an  initial  three-month 
public  comment  period,  during  which 
interested  parties  could  (1)  challenge 
ERA'S  initial  finding  that  Brandon 
Shores  1  and  2  have  or  previously  had 
the  technical  capability  to  use  coal  as 
their  primary  energy  source  and  (2) 
comment  upon  the  proposed  statutory 
findings  which  former  section  302(b) 
requires  ERA  to  make  prior  to  the 
issuance  of  any  Final  prohibition  order. 

However,  as  noted  in  the  section 
entitled  Comments  and  Public  Hearing 
Procedures  of  the  proposed  prohibition 
order,  pursuant  to  §  501.51(b)(6), 
subsequent  to  the  date  of  this  order, 
ERA  received  a  request  from  BG&E  to 
reduce  the  initial  comment  period  from 
three  months  to  a  period  of  45  days. 
ERA  granted  this  request.  Separate 
notice  of  this  decision  was  published  on 
the  same  day  as  the  proposed 
prohibition  order  (44  FR  59264.  October 
15. 1979).  Additionally,  the  interested 
parties  were  required  to  furnish  ERA 
with  any  evidence  bearing  upon  the 
other  statutory  findings  which  former 
section  301(b)  of  FUA  requires  ERA  to 
make  prior  to  the  issuance  of  a  final 
prohibition  order  to  Brandon  Shores  1 


and  2.  BG&E  was  required  by  the  then- 
effecUve  10  CFR  502.51(b)(3).*  during 
this  period,  to  identify  any  exemptions 
for  which  it  believed  Brandon  Shores  1 
and  2  might  qualify,  but  was  not 
required  to  submit  evidence  supporting 
the  claim  of  entitlement  to  any 
exemption  at  that  time.  The  initial  public 
comment  period  of  the  Brandon  Shores  1 
and  2  proposed  prohibition  order 
expired  on  November  29. 1979.  No 
comments  contrary  to  ERA's  initial 
finding  were  received.  However,  BG&E 
did  not  submit  evidence  relating  to  other 
statutory  finds  that  ERA  has  to  make 
under  former  section  301(b)  and 
identified  a  potential  exemption 
qualification  that  might  be  asserted 
against  the  application  of  the  final 
prohibition  order  to  Brandon  Shores  1 
and  2.  The  potential  exemption 
qualification  was  noted  and  identified  in 
the  Notice  of  Intention  to  Proceed  cited 
below. 

On  the  basis  of  the  evidence  available 
to  it  following  the  expiration  of  the 
initial  comment  period.  EPA  determined 
to  continue  with  the  order  proceeding 
concerning  Brandon  Shores  1  and  2  and 
accordingly,  issued  its  Notice  of 
Intention  to  Proceed  with  the  proceeding 
on  September  5. 1980  (45  FR  59941. 
September  11. 1980).  This  action 
commenced  a  three-month  public 
comment  period,  which  expired  on 
December  12. 1980. 

,On  September  27, 1984.  ERA  issued  a 
Notice  of  Availability  of  Tentative  Staff 
Analysis  (TSA)  (49  FR  39208),  October  4, 
1984),  in  accordance  with  10  CFR  501.51. 
The  TSA  concluded  that  the  findings  of 
technical  and  financial  feasibility 
required  by  former  section  301(b]  of 
FUA  could  be  made  with  respect  to 
Brandon  Shores  1  and  2  and 
recommended  that  a  final  prohibition 
order  issued  to  the  units.  The  staff 
conclusions  were  based  upon 
information  provided  by  BG&E  and 
other  information  available  to  ERA.  all 
of  which  is  included  in  the 
administrative  record  of  the  proceeding. 
In  accordance  with  10  CFR  501.51(b)(8), 
the  Notice  of  Availability  established  a 
14-day  comment  period  during  which  a 
public  hearing  could  also  be  requested. 
No  comments  on  the  TSA  were  received 
during  the  period  provided,  and  no 
public  hearing  was  requested. 

NEPA  Compliance.  In  accordance 
with  the  provisions  of  the  National 
Environmental  Policy  Act  of  1969 


'The  rei)uiremenl  that  a  proposed  order  recipient 
identify  any  exemptions  for  which  the  powerplant 
might  qualify  during  the  initial  three-month 
comment  period  was  deleted  from  10  CFR 
501.51(b)(3).  effective  May  21. 1982  (47  FR  17073. 
April  21. 1982). 
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(NEPA),  DOE  has  performed  an 
environmental  review  of  the  proposed 
action  and  published  a  Draft 
Environmental  Impact  Statement  (DEIS) 
(DOE/EIS-0105-D)  in  December  1983 
and  a  Final  Environmental  Impact 
Statenwnt  (FEIS)  in  July  1984  (DOE/EIS- 
0150-F).  The  Brandon  Shores  Record  of 
Decision  (ROD)  dated  October  22, 1984. 
prepared  under  DOE's  NEPA  guidelines 
(45  FR  20691  March  28, 1980)  concluded 
that  the  proposed  conversion  to  coal  is 
the  preferred  alternative  of  the  EIS  and 
stated  that  DOE  will  finalize  and  issue 
prohibition  orders  for  Brandon  Shores  1 
and  2. 

Prohibidoa  Ordar 

After  review  and  consideration  of  the 
whole  record  in  this  proceeding,  and 
finding  its  proposed  actions  to  be 
supported  by  reliable,  probative,  and 
substantial  evidence,  ERA  issues  the 
following  prohibition  to: 
Baltimore  Gas  and  Electric  Company. 

Brandon  Shores  Generating  Units  1 

and  2.  Anne  Arundel  County. 

Maryland 
Case  Nos.  •  • 

50154-8010-01-82 

50154-6010-02-82 
Pursuant  to  former  section  30l(b]  of 
FUA  and  10  CFR  S  504.6,  ERA  hereby 
prohibits  the  above-named  powerplant 
from  buring  petroleum  or  natural  gas  as 
a  primary  energy  source. 

As  provided  in  former  section  301(b) 
(1)  and  (2)  of  FUA  and  10  CFR  504.6  (c), 
(d).  (e),  and  (f),  this  prohibition  order  is 
based  upon  the  following  findings: 

Findiiig  of  Technical  Feasibility 

As  required  by  former  section  301(b) 
(1)  and  (2)  of  FUA,  ERA  finds  that  (1) 
Brandon  Shores  1  and  2  have  the 
technical  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  soxirce.  and  (2)  that  it  is 
technically  feasible  for  Brandon  Shores 
1  and  2  to  use  coal  or  another  alternate 
fuel  as  their  primary  energy  source 
without  substantial  physical 
modification  of  the  imit  and  without 
substantial  reduction  in  the  rated 
capacity  of  the  units. 

This  finding  is  based  upon 
information  contained  in  the  public 
record  and  cited  in  the  TSA  (49  FR 
39206,  October  4, 1984),  which  indicates 
that  Brandon  Shores  1  and  2  were 
designed  and  constmcted  to  burn  coal 
as  their  primary  energy  source,  and  that 
Unit  1  is  currently  being  so  operated. 
The  Analysis  Branch  of  the  Office  of 
Fuels  Programs  confirmed  this  fact  in  a 
memorandum  entitled  Prohibition  Order 
Analysis  of  Baltimore  Gas  and  Electric's 
Brandon  Shores  Generating  Station 
dated  July  6, 1984. 


Brandon  Shores  1  and  2  are  identical 
628  MW  generating  units  whose  main 
boilers  are  Carolina  RBE-64  type  single 
arrangement,  dry  bottom  models 
manufactured  by  Babcock  and  Wilcox. 
Both  units  were  to  have  been  oil  fired, 
but  provisions  were  made  in  the  original 
design  for  them  to  be  converted  to  coal, 
although  no  coal  firing  equipment  was 
initially  installed.  An  analysis  of  the 
technical  capabilities  of  the  units  by 
Pacific  Northwest  Laboratory  showed 
that  the  use  of  compliance  coal  (coal 
with  a  maximum  of  1.2.  lb.  SOa/lOk  Btu 
or  less  by  weight,  which  by  definition 
would  meet  the  Maryland  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  emissions)  together  with  the 
installation  of  certain  coal-handling, 
ash-handling  and  auxiliary  facilities  and 
the  installation  of  appropriate 
particulate  emission  control  devices, 
would  enable  the  units  to  bum  coaL  The 
report  further  stated  that  there  is  no 
significant  derating  when  converting  to 
compliance  coal.  The  net  rated  output  of 
each  unit  would  probably  be  620MW 
when  burning  compliance  coal  8  MW 
being  allotted  to  auxiliary  power  for  the 
operation  of  coal  pulverizers  and 
additional  fans.  Neither  the  additional 
equipment  nor  the  potential  anticipated 
derating  is  "substantial"  within  the 
meaning  of  10  CFR  504.e(c)(e).  in 
absence  of  evidence  to  the  contrary. 

Finding  of  Financial  Feasibility 

As  required  by  former  section 
301(b)(3)  of  FUA,  ERA  finds  that  it  is 
financially  feasible  for  Brandon  Shores  1 
and  2  to  use  coal  as  their  primary  energy 
source.  This  finding  is  based  upon  (1) 
ERA  staff  calculations  of  record,  usii^ 
the  general  cost  calculation  formula  in 
10  CFR  504.12.  the  results  of  which 
indicate  that  die  use  of  coal  as  the 
primary  energy  source  for  Brandcm 
Shores  1  and  2  will  not  substantially 
exceed  the  cost  of  using  imported 
petroleum.  These  findings  were 
reconfirmed  in  a  memorandum  dated 
July  8. 1964.  from  the  Analysis  Branch. 
Brandon  Shores  Unit  1  has  been 
completed  and  is  prepared  to  begin 
burning  coal  in  compliance  with  the 
Clean  Air  Act.  Unit  2  is  projected  to  be 
completed  by  198a  In  accoitlance  with 
former  10  CFR  504.6(f)(1).*  the  ERA  staff 
therefore  presumed  that  the  use  of  coal 
as  the  primary  energy  source  for  the 
units  is  financially  feasible. 

Terms  and  Conditions 

The  Order  and  its  prohibition  to 
Brandon  Shores  1  and  2,  stated  above. 


shall  take  effect  on  January  18, 1985. 
except  that  the  use  of  natural  gas  or 
petroleum  as  a  primary  energy  source  in 
Brandon  Shores  1  and  2  shall  not  be 
prohibited: 

1.  During  any  period  that  BG&E.  due 
to  circumstances  beyond  its  reasonable 
control,  is  unable  to  bum  coal  in  the 
unit(8),  or  is  unable  to  bum  coal  in  the 
unit(s)  in  compUance  with  all  applicable 
federal.  State  and  local  laws,  rules, 
regulations,  ordinances  and  orders: 

2.  During  any  period  that  BG&E.  due 
to  circumstances  beyond  its  reasmiable 
control,  is  unable  to  purchase  or  secure 
delivery  of  a  supply  of  coal  suitable  for 
operation  of  the  unit(s)  in  compliance 
with  all  applicable  federal.  State  and 
local  laws,  rules,  regulations  ordinances 
or  orders:  and 

3.  During  any  other  periods  as 
provided  or  permitted  by  FUA  or 
applicable  ^lA  rules,  regulations  or 
orders. 

Pursaimt  to  10  CFR  501.60,  any  person 
aggrieved  by  this  Order  may  petition  for 
judicical  review  thereof  at  any  time 
before  the  60th  day  following 
publication  in  the  Federal  Registar. 

Issued  in  WasMngton,  D.C.  on  November 
2,1904. 

Robert  L  DariM, 

Director,  Coa!  and  Electricity  Division.  Office 
of  Fuels  Programs,  Economic  Regalatory 
Administration. 
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[ERA  Docket  No.  M-IS-Nai 

Natural  Gas  Imports;  Application  To 
Amend  Import  AiithofiTsHons  To  Son 
Unused  Authorizad  Volumss  on  a  Spot 
or  Short-Term  Basis;  NorttMvest 
Alaskan  Pipeline  Ca 

AOENCV.  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  apphcation  to  amend 
current  and  pending  natural  gas  import 
authorizations  to  sell  unclaimed 
authorized  volumes  on  a  spot  or  short- 
term  basis. 


'Former  10  CFR  504.6(fHl).  which  continoes  to  he 
applicable  to  electing  powerplants  (SEE:  47  FR 
22365.  May  24.  1982).  is  found  at  4S  FR  53682.  53888. 


;  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  October  16, 1984,  of  an  application  by 
Northwest  Alaskan  Pipeline  Company 
(Northwest  Alaskan)  for  a  "blanket" 
authorization  to  allow  sales  on  a  spot  or 
short-term  basis  of  any  autiiorized 
voltunes  of  imported  natural  gas  not 
purchased  by  its  long-term  contract 
purchasers.  All  such  sales  would  be 
made  on  an  intemiptible  or  best-efforts 
basis  and  would  not  preempt  Northwest 
Alaskan's  firm  requirements.  The 
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specific  terms  and  conditions  of«a€h 
sale,  including  the  price,  volumen.  and 
duration,  would  be  determined  by 
negotiation  between  Northwest 
Alaskan,  Northwest  Alaskan's 
Canadian  supplier,  Pan-Alberta  Gas  Ltd. 
(Pan-Alberta),  and  the  ultimate 
purchaser.  It  is  the  intent  of  Northwest 
Alaskan  that  spot  sales  arrangements 
utilize  the  existing  Alaska  Natural  Gas 
Transportation  System  (ANGTS)  to  the 
maximum  extent  possible,  thereby 
reducing  costs  for  Northwest  Alaskan's 
long-term  contract  customers. 

Ine  application  was  Hied  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act,  section  9  of  the  Alaskan 
Natural  Gas  Transportation  Act,  and 
DOE  Delegation  Order  No.  0204-111. 
Protests,  motions  to  intervene,  notices  of 
intervention,  and  written  comments  are 
invited. 

DATE  Protests,  motions  to  interven  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m.  on  December  19, 
1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chuck  Boehl,  Natm^l  Gas  Division. 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration,  Forrestal 
Building.  Room  GA-007. 1000 
Independence  Avenue.  SW., 
Washington.  D.C  20585  (202)  252- 
6050. 

Diane  Stubbs,  Office  of  General 
Counsel.  Natural  Gas  and  Mineral 
Leasing,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  D.C  20585  (202)  252- 
6667. 

SUPPLEMENTARY  INFORMATION: 

Northwest  Alaskan  purchases  Canadian 
natural  gas  from  Pan-Alberta  pursuant 
to  two  contracts  dated  March  9, 1978,  as 
amended.  Under  the  terms  of  the  first 
contract  (Western  Contract),  Northwest 
Alaskan  can  request  that  Pan-Alberta 
make  available  up  to  240,000  Mcf  of 
natural  gas  on  an  aimual  average  basis. 
Imported  at  a  point  near  Kingsgate. 
British  Columbia,  this  gas  is  resold  to 
Pacific  Interstate  Transmission 
Company  and  transported  over  prebuilt 
portions  of  the  Western  Leg  of  the 
ANGTS  and  through  other  pipelines  for 
eventual  sale  in  southern  California. 

Under  its  second  contract  with  Pan- 
Alberta  (Eastern  Contract),  Northwest 
Alaskan  can  purchase  up  to  800,000  Mcf 
of  natural  gas  on  an  annual  average 
daily  basis.  These  volumes  are  imported 
at  a  point  near  Monchy,  Saskatchewan, 
and  are  resold  to  three  purchasers. 
Northern  Natural  Gas  Company,  a 
Division  of  InterNorth,  Inc.,  Panhandle 
Eastern  Pipe  Line  Company,  and  United 


Gas  Pipeline  Company.  Respective 
volumes  for  the  three  firms  are  200,000 
Mcf  per  day,  150,000  Mcf  per  day,  and 
450i)00  Mcf  per  day.  The  gas  is 
transported  over  the  Eastern  Leg  of  the 
ANGTS. 

On  October  16, 1984,  Northwest  . 
Alaskan  filed  with  the  ERA  three 
applications  to  amend  its  current  import 
authorizations.  Two  of  these 
applications  were  requests  for 
amendments  of  the  authorization  to 
conform  to  amended  Western  and 
Eastern  Contracts  and  for  the  import 
authorizations  to  be  extended  until 
October  31.  2001.  and  October  31,  2002, 
respectively.  These  applications  also 
requested  removal  of  certain  conditions 
imposed  on  current  authorization  in  light 
of  contract  amendments  which  the 
applicant  asserts  make  the  import 
arrangements  more  market  responsive. 
Notices  of  these  applications  for 
amended  authorizations  were  issued  on 
October  23, 1984  (49  FR  43091  and  49  FR 
43094,  October  26. 1984). 

This  notice  concerns  the  third 
apphcation  in  which  Northwest  Alaskan 
asks  for  blanket  approval  from  ERA  to 
make  spot  or  short-term  direct  sales  of 
Canadian  gas  in  the  United  States  under 
its  existing  import  authorizations 
referred  to  above,  to  the  extent  that  its 
long  term  purchasers  do  not  take  their 
full  contract  amounts.  Northwest 
Alaskan  (in  coordination  with  Pan- 
Alberta)  proposed  first  to  negotiate  with 
its  pipeline  customers  and  their  end- 
users  to  recapture  and  maintain  gas 
sales  that  would  be  lost  to  alternative 
fuels  in  their  markets.  Additionally, 
Northwest  Alaskan  would  work  with 
Pan-Alberta  to  make  spot  sales  to  end- 
users  not  associated  with  its  present 
customers'  markets  and  which  do  not 
displace  other  Canadian  gas  sales.  All 
such  sales  would  be  made  on  an 
interruptible  or  best-efforts  basis  and 
would  not  preempt  Northwest  Alaskan's 
firm  commitments. 

The  specific  terms  and  conditions  of 
each  sale,  including  the  price,  volume, 
and  duration,  would  be  determined  by 
negotiation  between  Northwest 
Alaskan.  Pan-Alberta,  and  the  ultimate 
purchaser.  It  is  Northwest  Alaskan's 
stated  intention  that  spot-sale 
arrangements  would  utilize  the  existing 
ANGTS  prebuilt  facilities  to  the 
maximum  extent  possible.  Northwest 
Alaskan  also  would  seek  to  obtain 
incentive  transportation  rates  for  both 
U.S.  and  Canadian  ANGTS 
transportation  facilities,  if  necessary,  to 
make  the  spot  sales  viable.  Under  the 
blanket  authority,  Northwest  Alaskan 
requests  it  be  allowed  to  negotiate 
individual  spot  sales  contracts  within 
the  limits  of  its  import  authorizations 


without  prior  authorization  from  the 
ERA  for  each  such  sale.  Northwest 
Alaskan  contends  this  would  allow  it  to 
respKuid  quickly  to  conditions  in  the  U.S. 
gas  market  and  recapture  and  maintain 
gas  markets  against  competing 
alternative  fuels.  Northwest  Alaskan 
proposes  to  submit  an  informational 
report  on  these  sales  to  ERA  every  six 
months. 

Northwest  Alaskan  maintains 
granting  of  this  authorization  is  in  the 
public  interest  for  the  following  reasons. 
First,  spot  sales  of  Canadian  gas 
utilizing  the  ANGTS  prebuilt  facilities 
would  lower  the  unit  costs  of 
transporting  Canadian  gas  to  U.S. 
markets  through  the  ANGTS.  Such 
transportation  cost  reductions  would 
benefit  Northwest  Alaskan's  U.S. 
contract  purchasers  as  well  as  any  other 
U.S.  purchasers  who  receive  this  gas. 
Second,  spot  sales  of  Canadian  gas 
would  provide  an  economical, 
interruptible  supply  of  gas  which  might 
enable  Northwest  Alaskan's  contract 
purchasers  to  recapture  customers  that 
have  left  their  systems  in  recent  years 
and  to  maintain  customers  that  might 
otherwise  leave  their  systems  for 
alternative  fuels.  Thus,  Northwest 
Alaskan  says,  the  facilities  of  the  U.S. 
contract  purchasers  would  be  more  fully 
utilized  to  the  benefit  of  customers  of 
these  pipeline  systems.  Recapturing  and 
maintaining  gas  loads,  it  continues, 
would  benefit  U.S.  consumers  by 
ensuring  access  to  a  long-term,  secure 
supply  of  Canadian  natural  gas  for  U.S. 
gas  markets,  which  would  be  available 
long  after  the  current,  short-term  surplus 
has  dissipated. 

Northwest  Alaskan's  application  is 
one  of  several  received  by  this  agency 
concerning  purchases  of  imported  gas 
for  spot  and  short-term  market 
opportunities.  The  authorization  sought 
would  provide  Northwest  Alaskan  a 
"blanket"  or  generic  import  approval  to 
negotiate  and  transact  individual  spot 
and  short-term  arrangements  without 
further  regulatory  action.  In  certain 
respects  this  application  is  similar  to  an 
application  the  ERA  received  from 
Cabot  Energy  Supply  Corporation  on 
August  31, 1984,  in  response  to  which 
comments  have  been  requested  (49  FR 
44011,  November  1, 1984).  Such  sales 
generally  respond  to  unique  market 
demands  and  opportunities,  and  to  be 
effective  normally  require  prompt 
action.  Although  its  application  does  not 
identify  specific  resale  customers,  price, 
or  delivery  and  end  use  points. 
Northwest  Alaskan  indicates  any 
transaction  under  the  requested  blanket 
authorization  will  take  place  only  if  it  is 
market  competitive  and  thus  made  in  a 
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manner  fully  consistent  with  ^e  policy 
and  regulatory  guidelines  applied  by  tikis 
agency  in  approving  gas  imports. 

Because  spot  and  short-term  trading 
represents  ■  new  and  growing  activity 
within  the  U.S.  gas  market  the  public 
comments  on  Northwest  Alaskan's 
application  will  be  especially  useful  in 
determining  our  regulatory  approach  to 
these  arrangements.  This  type  of 
application  is  subject  to  the  poUcy 
considerations  that  now  govern  the 
review  of  traditional  gas  import 
arrangements,  as  set  forth  by  the 
Secretary  of  Energy  last  February  (49  FR 
8687,  February  22. 1984).  This  policy, 
with  its  strong  emphasis  on  competitive 
prices  and  contract  flexibility,  has  the 
objective  of  freeing  commercial  parties 
from  undue  government  interference  in 
contract  terms  and  emphasizes  the 
importance  of  buyer-seller  negotiated 
arrangements. 

Public  comment  on  this  application  is 
encouraged  by  this  notice.  Intervention 
requirements  will  be  liberally  applied 
and  the  views  expressed  by  interested 
parties  will  be  given  careful  and 
thorough  consideration  in  evaluating 
Northwest  Alaskan's  application. 
Parties  providing  comments  or  opposing 
this  application  should  address  any 
legal,  procedural,  or  policy  issues  raised 
by  this  application,  including,  for 
example,  its  consistency  with  the 
considerations  set  forth  in  the 
Secretary's  policy  guidelines,  with 
emphasis  on  its  competitiveness. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  by  persons  who  are  not  parties 
will  be  considered  in  determining  the 
appropriate  procedural  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
Natural  Gas  Division.  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  Room  GA-033^, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  D.C.  20585. 


They  must  be  filed  no  later  than  4:30 
p.m..  December  19, 1984. 

A  decisional  record  on  the  application 
will  be  developed  through  responses  to 
this  notice  by  parties,  including  the 
parties'  written  comments  and  replies 
thereto.  Additional  procedures  will  be 
used  as  necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  EPA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Northwest  Alaskan's 
application  is  available  for  inspection 
and  copying  in  the  Natural  Gas  Division 
Docket  Room,  Room  GA-033-B.  at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  8K)0  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  D.C.  on  November 
2.1984. 

)ame«  W.  Workman. 

Director.  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

[FR  Doc.  M-3023S  Filed  11-1»-M;  MS  •m| 
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Office  of  Hearinge  and  Appeals 

Implemantation  of  Special  Rafund 
Procaduras 

AOCNCV:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures  and 
solicitation  of  comments. 


r.  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  fcontments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  $244,000  in  consent  order 
funds  to  members  of  the  public  This 
money  is  being  held  in  escrour  following 
the  settlement  of  enforcement 
proceedings  involving  Eddy  Refining 
Company  and  Key  Oil  Company,  a 
refiner  and  a  reseller,  respectively,  of 
refined  petroleum  products  located  in 
Houston.  Texas. 


DATS  AND  ADDRSii.  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  iie  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  lOOO  Independence  Avenue, 
SW..  Washington,  D.C.  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0206. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW.. 
Washington.  D.C.  20585  (202)  252-2094. 

SUPFLtMCNTARV  INTORMATIOW:  In 
accordance  with  |  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  a  consent  order 
entered  into  by  Eddy  Refining  Company 
and  Key  Oil  Company,  which  settled 
possible  violations  of  DOE  price 
controls  in  the  firms'  sales  of  refined 
petroleum  products  to  its  customers 
during  the  period  October  1, 1973 
through  January  28. 1981. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  an  escrow  account 
funded  by  Eddy  and  Key  pursuant  to  the 
consent  order.  The  DOE  has  tentatively 
established  procedures  under  which 
purchasers  of  Eddy  and  Key  products 
during  the  audit  period  may  file  claims 
for  refunds  from  the  consent  order  fund. 
Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 


F^dhfd  RiMer  /  Vol  49,  Wo.  224  /  Monday,  November  19.  19M  /  HtAicen 


public  kitpwiion  between  the  I 
1:00  to  &ao  |UB^  Monday  through 
Friday,  except  feitanl  holiday*,  in  the 
Pubbc  Docket  Roeaa  of  the  Office  of 
Hearinp  and  Apptaia,  located  in  Room 
lE-234. 1000  IndeipcadcDce  Avenue, 
SW.,  WuhmgteB.  DXL  20665. 

Dated:  NoveaAer  7. 1984. 
G«orge  B.  Brazsay, 

Dinctor.  Office  ofHearings  and  Appeals. 
November  7. 198A. 

Propoaed  Decision  and  Order  of  the 
OapertBienf  «>f  En^rvy 

ImplemeMtatien  of  Special  Refund 
Procedures 

Names  of  Finns:  Eddy  Refining 
Convpany.  Key  Oil  Company. 

Date  of  Filing:  October  13. 1983. 

Caw  Number  HEF-a20a 

Under  the  procedaral  regulations  of 
the  Departaneot  oi  Energy  (DOE),  the 
Economic  Regulatory  AdniinistiatioD 
(ERA)  may  request  the  DOE  Office  of 
Hearings  and  Appeals  (OHA)  to 
forraulate  and  implement  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  The  Subpart  V 
regulations  set  forth  general  guidelines 
by  which  the  OHA  may  formulate  and 
implement  a  plan  of  distribution  for 
funds  received  as  part  of  a  settlement 
agreement  or  pursuant  to  a  remedial 
order.  The  Subpart  V  process  may  be 
used  in  situations  where  the  DOE 
cannot  readily  ascertain  the  persons 
who  were  injured  or  the  amounts  that 
such  persons  are  eligible  to  receives  as  a 
result  of  enforcement  proceedings.  See 
Office  of  Enforcement.  9  DOE  1182.553  at 
85,284  (1982). 

I.  Background 

Pursuant  to  the  provisions  of  Subpart 
V,  on  October  13. 1983,  the  ERA  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  consent  order  entered 
into  with  Eddy  Refining  Company 
(EDDY)  and  Key  Oil  Company  (Key). 
Eddy  i«  a  refiner  and  Key  is  a  reseller- 
retailer  of  refined  petroleum  products  as 
those  terms  were  defined  in  10  CFR 
S  212.31.  Eddy  and  Key  are  located  in 
Houston,  Texas,  and  Key  operates  a 
number  of  retail  service  stations  in  the 
Texas  Gulf  Coast  area.  The  firms  were 
subfect  to  the  Mandatory  Petroleum 
Price  Regalatians  set  forth  in  10  CFR 
Parts  285.  210,  211.  212  and  213  until 
Jannary  2a  1981.  when  all  refined 
petroleum  products  still  regulated  by  the 
DOE  were  exempted  from  price  and 
allocation  controls.  Exec  Order  No. 
12287.  46  FR  9609  (January  X,  1981).  As 


a  part  of  Hs  enforcement 
responsibilities,  ERA  audited  Eddy's 
and  Key's  sales  of  refined  petroleum 
prodaots  from  December  1. 1973  through 
June  30. 1976  (the  audit  period).  The 
audit  revealed  possible  regulatory 
violatKMU,  the  amount  of  which 
depended  upon  whether  Eddy  and  Key 
wew  determined  to  be  a  sin^  firm,  as 
ERA  Bnaintained,  or  two  independent 
companies,  as  was  the  position  of  the 
firma.  lo  order  to  settle  all  claims  and 
disputes  between  the  firms  and  the  DOE 
regarding  Eddy's  and  Key's  compliance 
with  the  federal  petroleum  price  and 
allocation  regulations  administered  and 
enforced  by  the  DOE  during  the  period 
of  October  1, 1973  through  January  28, 
1981,  the  firms  entered  into  a  consent 
order  on  July  19, 1983  in  which  Eddy  and 
Key  agreed  to  remit  $244,000  to  the  DOE. 
[1]  The  consent  order  provides  that  this 
sum  be  paid  in  30  successive  monthly 
in^taUments  of  approximately  $8J33 
each,  beginning  on  October  1, 1983.  The 
funds  are  being  deposited  into  an 
interest-bearing  escrow  account  for 
ultimate  distribution  to  the  parties  who 
may  have  been  injured  by  the  alleged 
overcharges.  This  Proposed  Decision 
concerns  the  distribution  of  the  funds 
that  have  been  or  will  be  deposited  into 
the  escrow  account  plus  accrued 
interest.  The  funds  on  deposit  in  the 
Eddy/Key  escrow  accoupt.  including 
interest,  amounted  to  $92^417.47  as  of 
August  31. 1984. 

IL  Propoaed  Refund  Procedures 

We  have  considered  ERA's  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  and  determined  that 
it  is  appropriate  to  establish  audi  a 
proceedii^  with  respect  to  the  Eddy/ 
Key  consent  order  fund.  The  Subpart  V 
regulations  authorize  the  OHA.  upon 
request  by  the  appropriate  enforcement 
official,  to  fashion  special  procedures  to 
distribute  funds  received  as  a  result  of 
settlement  of  an  enforcement 
proceeding.  10  CFR  205.281,  205.282.  The 
Subpart  V  process  may  be  used  in 
situation  where  DOE  is  unable  readily 
to  identify  persons  who  were  injured  or 
to  ascertain  the  amounts  that  such 
persons  are  eligible  to  receive  as  a  result 
of  enforcement  proceedings.  10  CFR 
205.280:  see  afso  In  re  The  Charter  Co.. 
47  FR  16396  (A{>ril  16. 1982)  (proposed 
decision):  Ofpce  of  Enforcement,  9  DOE 
H  82.553  at  85,284  (1962).  The  ERA 
indicated  in  its  petition  that  those 
circumstances  exist  in  this  case; 
therefore,  we  will  grant  ERA's  petition 
and  assume  jurisdiction  over  the 
distribution  of  the  Eddy/Key  consent 
order  funds. 

As  we  have  stated  in  previous 
decisions,  refunding  moneys  obtained 


through  DOE  eprfercement  proceedings 
is  the  focus  at  Subpart  V.  proceedings. 
See  genera tfy  Office  of  Enfarcemeni.  8 
DOE  f  82,597  (1981)  (hereinafter  cited  as 
Vickers).  Baaed  upon  our  experience 
with  Subpart  V  cases,  we  believe  that 
the  distribution  of  refunds  in  the  present 
case  shook!  take  place  in  tvro  stages. 
The  first  stage  will  attempt  to  provide 
refunds  to  identifiable  purchasers  of 
refined  petroleum  products  who  may 
have  been  injured  by  Eddy's  and  Key's 
pricing  practices  during  the  period 
October  1, 1973  through  January  28, 1901. 
After  meritorious  claims  are  paid  in  the 
first  stage,  a  second  SEtage  refasid 
procedure  may  become  necesaary  if  any 
funds  reman.  See  generally  Office  of 
Special  Cotuisei,  10  DOE  f  85,04«  (1982) 
(hereinafter  cited  as  Amoco)  (refiuid 
procedures  established  for  first  stage 
applicants,  second  stage  refund 
procedures  proposed). 

A.  Refunds  to  Injured  Purchasers 

We  propose  that  the  Eddy/Key 
consent  order  fintds  be  distributed  to 
claimants  who  satisfactorily 
demonstrate  that  tfaey  have  been 
adversely  aHected  by  Eddy's  and  Key's 
alleged  pricing  violations.  The 
information  available  to  ns  at  this  time 
regarding  the  firms'  operations  does  not 
provide  the  names  and  addresses  of  the 
firms'  customers.  Our  experience  with 
Subpart  V  proceedings  indicates  that  the 
likely  claimants  in  this  proceeding, 
when  more  fully  indentified,  will  fall 
into  two  categories:  (1)  Resellers 
(including  retailers)  of  Eddy  of  Key 
refined  petroleum  products,  and  (2) 
firms,  individuals,  or  organizations  that 
were  consumers  (end-users)  of  refined 
petrokeasB  prodncts  obtained  from  the 
two  firms.  The  products  purchased  by 
these  claimaTits  were  purchased  either 
directly  from  Eddy  or  Key  or  from  other 
firms  in  a  chain  of  distribution  leading 
back  to  die  two  firms. 

In  order  ta  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  monthly  purchases  of 
convered  products  bcttn  Eddy  and  Key 
for  the  period  October  1. 1973  through 
January  28, 1981.  If  the  products  were 
not  purchased  directly  from  Eddy  or 
Key,  the  claimant  will  be  required  to 
include  a  statement  setting  forth  his  or 
her  reasons  for  believing  the  product 
originated  with  one  of  the  two  firms. 
See,  e.g..  standard  Oil  Co.  (Indiana)/ 
Union  Camp  Corp..  11  DOE  185,007 
(1983).  In  addition,  a  reseller  or  retailer 
or  refined  petroleum  products  that  files 
a  claim  generally  will  be  required  to 
establish  that  if  absorbed  the  alleged 
overcharges  and  was  thereby  injured. 
To  make  this  showing,  each  reseller  or 
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retailer  will  be  required  to  show  that  it 
maintained  "banks"  or  unrecovered 
increased  product  costs  in  order  to 
demonstrate  that  it  did  not  subsequently 
recover  those  costs  by  increasing  its 
prices.  See  Office  of  Enforcement,  10 
DOE  185,029  at  88,125  (1982)  (hereinafter 
cited  as  Ada).  In  addition,  it  will  have  to 
demonstrate  that,  at  the  time  it 
purchased  covered  products  from  Eddy 
or  Key,  market  conditions  would  not 
permit  it  to  increase  its  prices  to  pass 
through  the  additional  costs  associated 
with  the  alleged  overcharges. 

As  in  many  prior  special  refimd  cases, 
we  will  adopt  certain  presumptions. 
First,  we  will  adopt  a  presumption  that 
the  alleged  overcharges  were  dispersed 
equally  in  all  sales  of  products  made  by 
Eddy  and  Key  during  the  consent  order 
period.  OHA  has  referred  to  this 
presumption  in  the  past  as  a  volumetric 
refund  amount.  Second,  we  will  adopt  a 
presumption  of  injury  with  respect  to 
small  claims. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

|i)n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions 
we  will  adopt  in  this  case  are  used  to 
permit  claimants  to  participate  in  the 
refund  process  without  incurring 
disproportionate  expenses,  and  to 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resotirces 
available. 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  product  marketed  by  a 
particular  firm.  In  the  absence  of  better 
information,  this  assumption  is  sound 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 
However,  we  also  recognize  that  the 
impact  on  an  indivdual  purchaser  could 
have  been  greater,  and  any  purchaser  is 
allowed  to  file  a  refund  application 
based  on  a  claim  that  the  impact  of  the 
alleged  overcharge  on  it  was  greater 
than  the  pro  rata  amount  determined  by 
the  volumetric  presumption.  See,  e.g.. 
Sid  Richardson  Carbon  and  Gasoline 
Co.  and  Richardson  Products  Co./ 


Siouxland propane  Co.,  12  DOE  1 85,054 
(1984)  and  cases  cited  therein  at  88,164. 

The  presumption  that  claimants 
seeking  smaller  refunds  were  injured  by 
the  pricing  practices  settled  in  the  Eddy/ 
Key  consent  order  is  based  on  a  number 
of  considerations.  See,  e.g.,  Ubaa  Oil 
Co.,  9  DOE  1  82.541  (1982).  As  we  have 
noted  in  many  previous  refund 
decisions,  there  may  be  considerable 
expenses  involved  in  gathering  the  types 
of  data  needed  to  support  a  detailed 
claim  of  injury.  In  order  to  prove  such  a 
claim,  an  applicant  must  compile  and 
submit  detailed  factual  information 
regarding  the  impact  of  alleged 
overcharges  which  took  place  many 
years  ago.  This  procedure  is  generally 
time-consuming  and  expensive,  and  in 
the  case  of  small  claims,  the  cost  (to  the 
firm]  of  gathering  this  factual 
information,  and  the  cost  (to  the  OHA) 
of  analyzing  it,  may  be  many  times  the 
expected  refund  amount.  Failure  to 
allow  simplified  application  procedures 
for  small  claims  could  therefore  operate 
to  deprive  injured  parties  of  the 
opportunity  to  obtain  a  refund.  The  use 
of  presumptions  is  also  desirable  from 
an  administrative  standpoint,  because  it 
also  allows  the  OHA  to  process  a  large 
number  of  routine  refund  claims  quickly, 
and  use  its  limited  resources  more 
efficiently.  Finally,  these  smaller 
claimants  did  purchase  covered 
products  from  Eddy  or  Key  and  were  in 
the  chain  of  distribution  where  the 
alleged  overcharges  occurred.  Therefore, 
they  bore  some  impact  of  the  alleged 
overcharges,  at  least  initially.  The 
presumption  eliminates  the  need  for  a 
claimant  to  submit  and  the  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact 

Under  the  presumptions  we  are 
adopting,  a  reseller  or  retailer  claimant 
will  not  be  required  to  submit  any 
additional  evidence  of  injury  beyond 
purchase  volumes  if  its  refimd  claim  is 
based  on  purchases  below  a  threshold 
level.  Previous  OHA  ^fund  decisions 
have  expressed  the  threshold  either  in 
terms  of  a  ceiling  on  purchases  from  the 
consenting  firm,  or  as  a  dollar  refund 
amount  However,  in  Texas  Oil  &  Gas 
Corp.,  12  DOE  \  85.  069  (1984).  we  noted 
that  describing  the  threshold  in  terms  of 
a  dollar  amount  rather  than  a  purchase 
volume  figure  would  better  effectuate 
our  goal  of  facilitating  disbursements  to 
applicants  seeking  relatively  small 
refunds.  Id.  at  88,210.  We  believe  that 
the  same  approach  should  be  followed 
in  this  case.  The  adoption  of  a  threshold 
level  below  which  a  claimant  is  not 
required  to  submit  any  further  evidence 
of  injury  beyond  volumes  purchased  is 
based  on  several  factors.  As  noted 


above,  we  are  especially  concerned  that 
the  cost  to  the  applicant  and  the 
government  of  compiling  and  analyzing 
information  sufficient  to  show  injury  not 
exceed  the  amount  of  the  refund  to  be 
gained.  In  this  case,  where  the  refund 
amount  is  fairly  low.  and  the  early 
months  of  the  consent  order  period  are 
quite  distant  we  believe  that  the 
establishment  of  a  presumption  of  injury 
for  all  claims  of  $5,000  is  reasonable.  [2] 
See  Texas  Oil »  Gas  Corp.:  Office  of 
Special  Counsel:  In  the  Matter  of 
Conoco.  Inc.  11  DOE  \  85.226  (1964)  and 
cases  cited  therein. 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  diis 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justifieid  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement,  Economic  Regulatory 
Administration:  In  the  Matter  of  PVM 
Oil  Associates,  Inc..  10  IX)E  \  85.072 
(1983):  see  also  Texas  Oil  &  Gas  Corp.. 
12  DOE  at  88,209  and  cases  cited 
therein.  We  have  therefore  concluded 
that  end-users  of  Eddy  and  Key 
petroleum  products  need  only  docimient 
their  purchased  volumes  horn  Eddy  or 
Key  to  make  a  sufficient  showing  that 
they  were  injured  by  the  alleged 
overcharges. 

If  a  reseller  or  retailer  made  only  spot 
purchases  from  Eddy  or  Key,  however, 
we  propose  that  it  should  not  receive  a 
refimd  because  it  is  not  likely  to  have 
suffered  an  injiuy.  As  we  have 
previously  stated  with  respect  to  spot 
purchasers: 

(Tjhose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchase*  of  [the 
firm's  product]  at  increased  price*  unless 
they  were  able  to  pass  through  the  full 
amount  of  [the  firm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers  at  85,396-97.  We  believe  the 
same  rationale  holds  true  in  the  present 
case.  Accordingly,  a  spot  puit:haser  that 
files  a  claim  should  submit  additional 
evidence  to  estabhsh  that  it  was  unable 
to  recover  the  increased  prices  it  paid 
for  Eddy  or  Key  refined  petroleum 
products.  See  Amoco  at  88,200. 
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A  successful  refund  applicant  will 
receive  a  refund  l>ased  upon  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  volumetric  refund 
amount  is  calculated  by  dividing  the 
settlement  amount  by  the  total  gallonage 
of  the  products  covered  by  the  consent 
order.  In  the  present  case,  based  on  the 
information  available  to  us  at  this  time, 
the  volumetric  refund  amount  is  $.000635 
per  gallon  ($244,000  received  from  Eddy 
and  Key  divided  by  384,445,000  gallons 
of  refined  petroleum  products  sold  by 
the  firms  during  the  audit  period).  (J) 

Successful  claimants  will  receive 
refund  based  on  their  eligible  purchase 
volumes  multiplied  by  the  volumetric 
refund  amount,  plus  a  proportionate 
share  of  the  interest  accrued  on  the 
consent  order  fund  since  it  was  remitted 
to  the  DOE.  As  of  October  31. 1984. 
accrued  interest  will  increase  the  per 
gallon  refund  amount  by  $.000010  for  a 
total  per  gallon  amount  of  $.000645. 
Consequently,  a  successful  claimant 
who  purchased,  for  example.  100.000 
gallons  of  refined  petroleum  products 
from  Eddy  or  Key  during  each  of  the 
months  of  the  consent  order  period  will 
receive  a  refund  of  $5,676  (100.000 
gallons  times  88  months  times  .000645). 

Since  Eddy  and  Key  are  paying  the 
consent  order  amount  in  monthly 
installments,  the  entire  amount  will  not 
be  on  deposit  in  the  escrow  account 
until  April  1988.  Thus  it  is  possible  that 
we  will  be  in  a  position  to  grant  refunds 
in  excess  of  the  current  balance  of  the 
escrow  account.  To  avoid  this  situation, 
we  propose  to  delay  processing  of  all 
applications  for  refund  in  this 
proceeding  until  the  close  of  the 
application  period.  If  at  that  time,  the 
balance  of  the  escrow  account  is 
insufficient  to  cover  the  amount  of 
approved  refunds,  we  will  disburse 
refunds,  on  a  pro  rata  basis,  at  such  a 
percentage  of  the  approved  refund 
amounts  that  the  account  will  not  be 
overdrawn.  The  unpaid  portion  of  an 
applicant's  refund  amount  will  be 
disbursed  at  such  a  time  when  sufficient 
funds  are  on  deposit  in  the  escrow 
account  to  cover  all  remaining  unpaid 
refund  amotmta. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.00  for  first  stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less' than  $15.00  outweighs  the 
benefits  of  restitution  in  those 
situations.  See,  e.g..  Uban  Oil  Co.,  9 
DOE  at  85,225. 

Detailed  procedures  for  filing 
applications  applications  will  be 
provided  in  a  final  Decision  and  Order. 
Applications  for  refunds  should  not  be 


filed  until  issuance  of  the  final  Decision 
and  Order.  Before  disposing  of  any  of 
the  funds  received  as  a  result  of  the 
consent  order  involved  in  this 
proceeding,  we  intend  to  publicize 
widely  the  distribution  process  to  solicit 
comments  on  the  proposed  refund 
procedures  and  to  provide  an 
opportunity  for  any  affected  party  to  file 
a  claim.  In  addition  to  publishing  notice 
in  the  Federal  Register,  we  will  provide 
notice  to  such  associations  as  the 
National  Oil  Jobbers  Council  and  the 
Texas  Oil  Marketing  Association,  which 
may  be  helpful  in  advising  potential 
claimants  of  ths  proceeding.  We  will 
also  circulate  an  announcement 
summarizing  the  refund  procedures  to 
the  local  media  for  metropolitan 
Houston,  the  area  in  which  Key 
operated  retail  outlets,  in  an  effort  to 
reach  consumers  who  may  be  eligible 
for  refunds.  We  solicit  comments 
regarding  any  additional  methods  for 
advising  potential  claimants  of  this 
proceeding. 

B.  Distribution  fo  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  thsft  money  remains  in  the 
Eddy/Key  escrow  account  after  all  first 
stage  claims  have  been  disposed  of. 
undistributed  funds  could  be  distributed 
in  a  number  of  different  ways.  However, 
we  will  not  be  in  a  position  to  decide 
what  should  be  done  with  any 
remaining  funds  until  the  first  stage 
refund  procedure  is  completed.  We  will 
therefore  reserve  this  issue  for 
determination  at  a  later  date. 

It  is  therefore  ordered  that: 

The  $244,000  refund  amount  currently 
being  remitted  by  Eddy  and  Key  in 
monthly  installments  pursuant  to  the 
consent  order  executed  on  July  19, 1983 
will  be  distributed  in  accordance  with 
the  foregoing  Decision. 

NotM 

[1]  During  the  period  from  August  1  through 
December  31. 1977,  Eddy  made  voluntary 
refunds  to  its  customers  in  the  amount  of 
S432.733.  The  two  PirfHS  have  agreed  to  pay 
the  additional  $244,000  "in  full  settlement  of 
all  remaining  DOE  challenges  to  prices  paid 
by  purchasers  of  refmed  petroleum  products 
from  Eddy  and/or  Key"  during  the  period 
Octol>er  1. 1973  through  January  28, 1981. 
Consent  Order  at  7. 

[2]  Resellers  who  claim  a  refund  in  excess 
of  $5,000,  but  who  cannot  establish  that  they 
did  not  pass  through  the  price  increases,  or 
who  limit  their  claims  to  the  threshold 
amount,  will  be  eligible  for  a  refund  for  up  to 
the  $5,000  threshold  amount  without  being 
required  to  submit  evidence  of  injury.  See 
Vickers  at  85.396:  see  also  Ada  at  88.122. 

[3]  Eddy  sold  384.445.000  gallons  of  refined 
petroleum  products  during  the  consent  order 
period.  According  to  Eddy,  Key  and  the  DOE 
audit  of  the  two  firms.  Key  purchased  all  or 


substantially  all  of  its  covered  products  from 
Eddy  during  the  period.  Consequently  the 
combined  total  sales  volume  of  the  two  firms 
is  approximately  equal  to  Eddy's  sales 
volume,  and  we  have  determined  that  we  will 
use  the  Eddy  figure  in  our  calculations  of  the 
volumetric  refund  amount. 
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lmpl«mentath>n  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures  and 
Solicitation  of  Comments. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  $39,900  in  consent  order  funds 
to  members  of  the  public.  This  money  is 
being  held  in  escrow  following  the 
settlement  of  enforcement  proceedings 
involving  ).S.  Beebe  and  J.S.  Beebe,  )r., 
producers  of  crude  oil  located  in  Union 
County,  Arkansas. 

DATE  AND  ADDME8S:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0505. 

FOM  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Mann.  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC.  20585,  (202)  252-2094. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b].  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  a  consent  order 
entered  into  by  J.S.  Beebe  and  |.S. 
Beebe,  )r.  which  settled  all  disputes 
between  DOE  and  Messrs.  Beebe 
concerning  possible  violations  of  DOE 
price  regulations  with  respect  to  the 
firm's  sales  of  crude  oil  during  the 
period  September  1. 1973  through  April 
30, 1977. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  an  escrow  account 
funded  by  J.S.  Beebe  and  J.S.  Beebe,  Jr. 
pursuant  to  the  consent  order.  The  DOE 
has  tentatively  established  procedures 


under  which  purchasers  of  Beebe  crude 
oil  during  the  audit  period  may  file 
claims  for  refunds  from  the  consent 
order  fund.  Applications  for  Refund 
should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be  given 
when  the  submission  of  claims  is 
authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  or 
1:00  to  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
SW..  Washington.  D.C.  20585. 

Dated:  November  2. 1964. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

November  2. 1984. 

Name  of  Firm:  J.S.  Beebe  andJ.S. 
Beebe,  Jr. 

Date  of  Filing:  June  29. 1984. 

Case  Number:  HEF-0505. 

Under  the  procedural  regulations  of 
the  Department  of  Energy,  the  Economic 
Regulatory  Administration  (ERA)  may 
request  the  Office  of  Hearings  and 
Appeals  (OHA)  to  formulate  and 
implement  a  specially-designed  process 
to  distribute  funds  received  as  a  result 
of  an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  alleged  or  actual 
violations  of  DOE  regulations.  10  CFR 
Part  205.  Subpart  V.  In  accordance  with 
these  regulatory  provisions,  the  ERA 
filed  a  Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  consent  order  which 
it  entered  into  with  J.S.  Beebe  and  J.S. 
Beebe.  Jr.  (hereinafter  referred  to  as 
Beebe).  Pursuant  to  this  consent  order, 
Beebe  refunded  $39,901.19  in  settlement 
of  allegations  that  it  had  violated  the 
DOE  pricing  regulations.  Those  funds, 
which  have  already  been  paid  to  the 
DOE,  are  being  held  in  an  escrow 
account  under  the  jurisdiction  of  the 
DOE  pending  receipt  of  instructions 
from  the  OHA  regarding  their  final 
distribution. 


I.  Regulatory  Badiground 

The  consent  order  involved  in  this 
proceeding  resulted  from  an  audit 
conducted  by  the  DOE  and  its 
predecessor  agencies.  As  a  result  of  this 
audit  and  investigation,  the  DOE  alleged 
that  during  the  Consent  Order  period. 
September  1. 1973  through  April  30. 1977. 
Beebe  sold  crude  oil  at  prices  in  excess 
of  those  established  in  the  Mandatory 
Petroleum  Price  Regulations  set  forth  in 
6  CFR  Part  150  and  10  CFR  Part  212. 

Those  regulations  generally  required 
crude  oil  producers  to  determine  the 
first  sale  price  of  crude  oil  on  the  basis 
of  the  level  of  production  from  a 
property  during  a  specified  base  period, 
i.e.,  the  base  production  control  level 
(BPCL).  See  6  CFR  150.354;  10  CFR 
212.72-.74.  The  term  "property"  was 
defined  as  the  right  to  produce  crude  oil 
which  arises  from  a  lease  or  fee  interest. 
6  CFR  150.354(b)(2);  10  CFR  212.72. 
Crude  oil  production  that  did  not  exceed 
the  BPCL  for  a  particular  property  was 
generally  subject  to  the  lower  tier  ("old" 
oil)  ceiling  price  rule.  6  CFR  150.354;  10 
CFR  212.73.  Crude  oil  production  that 
exceeded  the  BPCL  ("new"  oil)  could 
generally  be  sold  without  regard  to  the 
ceiling  price  rule  prior  to  February  1. 
1976,  and  at  the  upper  tier  ceiling  price 
level  after  that  date.  6  CFR  150.354(c)(2); 
10  CFR  212.74(a).  Prior  to  February  1. 
1976.  in  months  in  which  new  oil  could 
be  sold  from  a  property,  additional 
volumes  of  crude  oil  could  be  sold  as 
"released"  oil  at  prices  in  excess  of  the 
applicable  lower  tier  ceiling  price  level. 
6  CFR  150.354(c)(3);  10  CFR  212.74(b). 
Additionally,  crude  oil  produced  from  a 
"stripper  well  property"  could  generally 
be  sold  at  market  price  Tevels.  Producers 
and  resellers  of  crude  oil  were  generally 
required  to  certify  in  writing  to  each 
purchaser  in  the  distribution  chain  the 
respective  volumes  of  the  various 
categories  of  price-controlled  domestic 
crude  oil  included  in  each  purchase.  10 
CFR  212.131(a)(4).  (b)(1).  Refiners  were 
required  to  report  these  certifications  to 
the  DOE  and  its  predecessors  whfen 
they  processed  the  crude  oil  to  enable 
the  agency  to  administer  the 
Entitlements  Program,  10  CFR  211.67. 

The  Entitlements  Program,  10  CFR 
211.67.  was  part  of  the  comprehensive 
program  administered  by  the  DOE  for 
the  mandatory  pricing  and  allocation  of 
crude  oil,  residual  fuel  oil  and  refined 
petroleum  products.  As  discussed 
above,  the  federal  regulations  governing 
the  price  of  crude  oil  created  a  price 
disparity  between,  on  the  one  hand, 
foreign  crude  and  uncontrolled  domestic 
crude  oil,  and  old  and  upper-tier  (price- 
controlled)  oil  on  the  other  hand.  These 
price  controls  had  an  unequal  effect  on 


refiners  and  their  downstream 
customers  because  some  refiners  had 
greater  access  to  the  cheap  old  oil  than 
others.  Firms  which  had  little  or  no 
access  to  price-controlled  oil  were 
forced  to  purchase  uncontrolled 
domestic  or  similarly  expensive  foreign 
crude  oil.  As  a  result,  many  small, 
independent  firms,  with  little  or  no 
access  to  price-controlled  domestic 
reserves,  experienced  crude  oil 
acquisition  costs  so  high  relative  to  the 
industry  as  a  whole  that  those  costs 
threatened  their  viability.  To  remedy 
these  imbalances,  the  DOE  established 
the  Entitlements  Program.  39  FR  31650 
(1974);  39  FR  39740  (1974).  Under  the 
Entitlements  Program,  refmers  with 
proportionally  greater  access  to  cheap 
price-controlled  oil  made  cash 
payments,  in  the  form  of  the  purchase  of 
entitlements,  to  refiners  with  less  access 
to  price-controlled  oil.  The  program  was 
designed  to  restore  the  competitive 
viability  of  the  refining  industry  by 
generally  equalizing  among  all  domestic 
refmers  the  benefits  associated  with 
access  to  the  lower-priced  domestic    . 
crude  oil. 

n.  Factual  Background 

Beebe  is  the  operator  of  six  crude  oil 
producing  properties  in  Union  County. 
Arkansas.  According  to  the  Petition  for 
Implementation  of  Special  Refund 
Procedures  filed  by  the  ERA,  Beebe 
overcharged  two  firms  to  which  it  made 
first  sales  of  crude  oil.  Those  firms  were 
identified  as  Cross  Development  Co. 
and  Lion  Oil  Co.  The  types  of  alleged 
violations  involved  in  this  proceeding 
fall  into  two  categories.  The  first  alleged 
violation  involves  incorrect 
certifications.  The  firm  was  alleged  to 
have  overcharged  purchasers  by  an 
amount  per  barrel  whidi  represents  the 
difference  between  the  "new"  or 
"stripper  weir'prices  and  the  maximum 
price  permitted  for  "old"  oil.  The  second 
type  of  violation  involved  concerns 
Beebe's  alleged  sales  of  "old"  oil  at 
levels  in  excees  of  the  applicable  ceiling 
price.  Beebe  allegedly  determined  May. 
15. 1973  posted  prices  for  crude  oil 
incorrectly  and  thus  sold  crude  oil  at  a 
price  higher  than  that  permitted  by  the 
regrulations.  On  September  7, 1983, 
Beebe  and  the  ERA  entered  into  a 
Consent  Order  in  which  the  Government 
agreed  to  terminate  the  pending 
investigation  and  administrative 
proceedings  and  Beebe  agreed  to  pay  a 
stipulated  sum  of  money  to  the  DOE. 

ill.  JurisdictioD 

The  procedural  regulations  of  the 
Department  of  Energy  set  forth  general 
guidelines  by  which  the  Office  of 
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Hearings  and  Appeals  may  formulate 
and  implement  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.(i)  Those  regulations 
provide  that  the  Subpart  V  process  may 
be  used  in  situations  where  the 
Department  of  Energy  is  unable  to 
identify  readily  persons  who  were  or 
may  have  been  injured  by  alleged  or 
adjudicated  violations  or  to  readily 
ascertain  the  amount  of  their  alleged 
injuries.  10  CFR  205.280.  For  a  more 
detailed  discussion  of  Subpart  V,  ^ee 
Office  of  Enforcement.  9  DOE  |82,508 
(1981);  Office  of  Enforcement,  8  DOE 
182,597  (1961)  (hereinafter  cited  as 
Vickers).  After  reviewing  the  record 
developed  in  this  proceeding,  we  have 
concluded  that,  although  the  identity  of 
the  first  purchasers  of  Beebe's  crude  oil 
is  known,  it  may  be  difHcult  to  identify 
other  potentially  injured  parties  and  to 
determine  to  what  extent  a  refund 
applicant  may  have  been  injured  by 
Beebe's  pricing  or  certification  practices. 
Under  these  circiunstances.  Subpart  V 
provides  a  useful  mechanism  for 
devising  a  procedure  to  effect 
restitution.  The  Office  of  Hearings  and 
Appeals  therefore  will  accept 
jurisdiction  over  the  funds  which  Beebe 
paid  to  the  DOE  in  settlement  of  the 
enforcement  proceedings  underlying  the 
Petition  for  Implementation  of  Special 
Refund  Proceedings. 

IV.  Proposed  Refund  Procedures 

We  have  previously  estabUshed 
refund  procedures  for  consent  orders 
involving  the  same  fype  of  crude  oil- 
related  violations  as  those  which  are  the 
subject  of  the  present  proceedings.  In 
Office  of  Enforcement-  In  the  Matter  of 
Alfred  B.  Alkek,  9  DOE  1 82,521  (1982),  47 
FR  2196  (January  14, 1982)  hereinafter 
cited  as  Alkek)  and  Office  of 
Enforcement  In  the  Matter  of  Adams 
Resources  and  Energy.  Inc.,  9  DOE 
182,553  (1982),  47  FR  16381  (April  18, 
1982)  (hereinafter  cited  as  Adams], 
which  involved  consent  orders  and 
remedial  orders  with  58  Rrms,  we 
established  a  two-stage  refund 
procedure  for  consent  order  and 
remedial  order  funds  received  as  a 
result  of  alleged  crude  oil  regulatory 
violations.  [2]  Because  the  types  of 
alleged  violations  that  underlie  the 
present  proceeding  are  substantially  the 
same  as  those  that  were  the  subject  of 
the  Alkek  and  Adams  proceedings,  we 
have  determined  that  it  is  appropriate  to 
formulate  a  two-stage  refund  proceeding 
modeled  after  those  proceedings.  We 
therefore  propose  to  establish  first-stage 
refund  procedures  in  which  we  will 
accept  first-stage  refund  applications  to 
be  adjudicated  in  the  same  manner  and 


using  the  same  principles  as  those 
refund  applications  that  were  filed 
pursuant  to  the  Alkek  and  Adams 
determinations.  Because  of  the  difficulfy 
inherent  in  establishing  the  level  of 
injury  to  parties  in  the  present  case, 
there  may  be  a  portion  of  the  refund 
moneys  remaining  after  all  successful 
first-stage  claimants  h  ave  been  paid.  As 
in  previous  cases,  we  shall  hold  in 
abeyance  our  determination  as  to 
appropriate  second-stage  procedures  for 
these  cases  until  we  know  how  much 
money  will  remain  after  first-stage 
claims  are  paid.  See  Office  of 
Enforcement.  9  DOE  182,508  (1982).  Our 
preliminary  views  concerning  possible 
second-stage  resolutions  are  contained 
in  In  Re  Stripper  Well  Exemption 
Litigation.  Case  No.  HEF-0025.  48  FR 
57608  (1983). 

It  is  Therefore  Ordered  That: 

The  refund  amount  provided  in 
conjunction  with  the  consent  order 
entered  into  between  the  Economic 
Regulatory  Administration  (ERA)  and 
J.S.  Beebe  and  ].S  Beebe,  Jr.  on 
September  7, 1983  shall  be  distributed  in 
the  manner  set  forth  in  the  foregoing 
Decision. 
Notes 

[1]  At  one  time  crude  oil  and  refined 
petroleum  products  were  subject  to  a 
comprehensive  price  regulation  scheme 
which  could  be  utilized  to  facilitate  the 
channeling  of  refunds  to  overcharged  parties 
including  ultimate  consumers.  However, 
since  the  President  has  exempted  crude  oil 
and  all  rerined  petroleum  products  from  the 
DOE  regulatory  program,  see  Exec.  Order  No. 
12287,  46  FR  9909  (1981).  price  rollbacks  are 
no  longer  an  effective  means  of  refunding 
money  to  purchasers  who  were  overcharged 
in  the  past. 

[2)  We  subsequently  added  to  the  Alkek/ 
Adams  "pool"  the  portion  of  the  Amoco 
consent  order  funds  that  was  allocated  for 
crude  oil  claims.  See  Office  of  Special 
Counsel  10  DOE  1  B5.M6  at  68,203.  We  have 
also  discussed  the  potential  distribution  of 
crude  oil  overcharge  funds  in  In  re  Stripper 
Well  Exemption  Litigation,  Case  No.  HEF- 
0025,  48  FR  57608  (1983). 

|FII  Doc  M-302M  PU«d  II-IS-M:  ft45  un| 
MLUNQ  COOC  MSO-01-M 

Objection  to  Proposed  Remodial 
Orders  Rlech  Period  of  October  8 
Through  October  19, 1984 

During  the  period  of  October  8 
through  October  19, 1984.  the  notices  of 
objection  to  proposed  remedial  orders 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 


proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  D.C. 
20585. 

Dated:  November  6. 1984. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
l^so/7  Oil  Company  Oklahoma  City, 
Oklahoma  HRO-0254.  Crude  Oil 

On  October  17, 1984,  Eason  Oil  Company 
(Eason).  2601  NW.,  Expressway,  Oklahoma 
City.  Oklahoma  73112.  filed  a  Notice  of 
Objection  to  a  Proposed  Remedial  Order 
(PRO)  which  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department  of 
Energy  (DOE)  issued  to  the  firm  on 
September  14. 1984.  In  the  PRO.  the  ERA 
found  that  during  the  period  September  1, 
1973  through  December  31, 1979,  Eason 
committed  violations  of  the  pricing 
regulations  set  forth  in  10  CFR  Part  212, 
Subpart  E,  in  sales  of  gasoline,  kerosene,  gas 
oil.  natural  gas  liquids  and  natural  gas  liquids 
products. 

According  to  the  PRO,  the  pricing 
violations  resulted  in  $4,130,365  of 
overcharges. 

Isthmus  Trading  Corporation  and  Richard 
Conzalea,  Houston.  Texas  HRO-0252. 
Crude  Oil 

On  October  16, 1984.  Isthmus  Trading 
Company,  Suite  280. 10700  Northwest 
Freeway.  Houston,  Texas  77092.  filed  a 
Notice  of  Objection  to  a  Proposed  Remedial 
Order  which  the  DOE  Dallas  District  Office 
of  Enforcement  issued  to  the  firm  on 
September  14, 1984.  In  the  PRO,  the  Office  of 
Enforcement  found  that  during  the  period 
from  April  1980  through  December  1980,  the 
firm  charged  prices  for  crude  oil  in  excess  of 
those  permitted  under  10  CFR  212.186. 
210.62(c)  and  205.202.  In  particular,  the  PRO 
alleges  that  the  recipients  engaged  in  the 
practice  of  "layering". 

According  to  the  PRO,  the  pricing 
violations  resulted  in  $4,127,925.19  of 
overcharges. 

J.R.  Adams  Oil  Company  Guymon,  Oklahoma 
HRO-0253.  Crude  Oil 
On  October  17, 1984.  ).R.  Adams  Oil 
Company.  P.O.  Box  487,  Guymon,  Oklahoma 
74447,  filed  a  Notice  of  Objection  to  a 
Proposed  Remedial  Order  which  the  DOE 
Dallas  District  Office  of  Enforcement  issued 
to  the  firm  on  September  14, 1984.  In  the  PRO. 
the  Office  of  Enforcement  found  that  during 
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the  period  March  4, 1974  through  July  30, 
1974, )  JL  Adams  Oil  Company  resold  refined 
petroleum  products  at  prices  in  excess  ai.  • 
those  permitted  under  10  CFR  Part  212.      . 
According  to  the  PRO,  the  ).R.  Adams  Oil 
Company  violation  resulted  in  $539,551  of 
overcharges. 

|FR  Doc.  14-^30233  FiUd  n-16-a«:  S^S  ami 
SILUNQ  COOC  SAM-SMS 

Issuance  Of  Decisions  and  Orders; 
Week  of  October  IS  through  October 
19,1984 

During  the  week  of  October.  15 
through  October  19, 1984.  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  exception  or  other  relief 
filed  with  the  O^ice  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 
Appaal 
Lynberg  &Nelsen.  10/18/74.  HFA-024S 

Lynl>erg  ft  Nelsen  Hied  an  Appeal  from  a 
determination  issued  by  the  Office  of  General 
Counsel  of  the  Department  of  Energy  (DOE) 
that  provided  Lynberg  with  the  pobUc  copy, 
i.e..  a  copy  with  confidential  and  properietary 
information  deleted,  of  ■  Proposed  Remedial 
Order  (PRO).  In  considering  the  Appeal,  the 
DOE  discussed  general  procedures  for 
processing  requests  for  copies  of  PROs.  The 
DOE  determined  that  an  adequate  response 
to  such  a  request  is  to  refer  the  requester  to 
copies  of  PROs  in  the  PubHc  Reading  Room. 
In  making  such  a  referral  the  authorizing 
official  should  indicate  that  if  a  requester 
desires  the  release  of  deleted  material,  he 
should  file  a  request  under  the  Freedom  of 
Information  Act  (FOIA).  Accordingly,  the 
Appeal  was  dismissed.  The  DOE  determined, 
however,  that  the  Appeal  was  to  be  treated 
as  an  FOIA  request  for  the  information 
deleted  from  the  PRO,  and  transferred  to  an 
appropriate  FOIA  authorizing  official  for  a 
determination  on  the  request. 

Request  for  Exception 

THREE  L  INC..  10/16/M,  HEE-0083 

Three  L  Inc.  filed  an  Application  for 
Exception  seeking  relief  from  the  requirement 
that  it  prepare  and  file  Form  EIA-782B  with 
the  DOE  Energy  Information  Administration. 
In  considering  the  request,  the  DOE  found 
that  there  was  merit  to  the  firm's  contentions 
that  it  was  burdened  by  the  filing 
requirement.  After  balancing  this  burden 
against  the  public  interest  in  gathering 
reliable  energy  data,  the  determination  was 
made  that  a  limited  form  of  exception  relief 
was  appropriate.  Accordingly,  exception 
relief  was  granted  to  simplify  the  reporting 
requirements  and  thereby  reduce  any  burden 
to  Three  L  While  reducing  the  difficulty  of 
completing  Form  El  A-782B,  this  tj'pe  of  relief 
insures  that  the  DOE  will  continue  to  receive 
data  from  a  representative  sample  of  energy 
firms. 


Refuml  AppUcaikms 

Standard  Oil  Company  (Indiana)/Joseph  Sam 
Miatretta.  10/16/84.  RF21-11147 
The  DOB  issued  a  decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Joseph  Sam  Mistretta.  ■  retailer  of  Amoco 
motor  gasoline.  Mistretta  elected  to  apply  for 
a  refund  based  upon  the  presumption  of 
injury  and  the  formulae  outlined  in  Office  of 
Special  Counsel.  10  DOEf  8S.048  (1962).  In 
considering  this  application,  the  DOE 
concluded  that  the  applicant  should  receive  a 
refund  based  upon  tlie  total  volume  of  its 
Amoco  motor  gasoline  purchases.  The  refund 
granted  in  this  proceeding  totals  $665. 

Willis  Distributing  Co..  Inc/Ettwein'a  Mobil, 
10/18/84,  RF41-000e 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Ettewein's  Mobil,  a  retailer  of  Willis  motor 
gasoline.  The  firm  elected  to  apply  for  a 
refund  based  upon  fte  presumption  of  injury 
for  small  claims  outlined  in  Willis 
Distributing  Co.,  Inc.  12  DOE  |  85,082  (1984). 
Based  on  the  statement  and  information 
submitted  by  Ettwein's  Mobil,  the  DOE 
concluded  that  the  applicant  should  receive  a 
refund  of  $1,630  based  upon  the  total  volume 
of  its  Willis  motor  gasoline  purchases. 

Dismissals 

The  following  submissions  were  dismissed: 

Company  Name  and  Case  No, 

Evangeline  Refining  Company — HEF-0207 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  availaUe  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  IKX)  p.m.  and  5.-00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 
Guidelines,  a  commeroially  published 
loose  leaf  reporter  system. 

Dated:  November  6. 1984. 
George  B.  Braznay. 

Director.  Office  of  Hearings  and  Appeals. 

|FR  Doc  St-SOZSZ  Filed  ll-lS-84:  a.-4S  ami 
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ENVIRONMENTAL  PflOTECTION 
AGENCY 

(OPPE-FRL-  271S-71 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 


been  forwarded  to  the  Office  of 
Management  and  Budget  for  review.  The 
ICR  describes  the  nature  of  the 
solicitation  and  the  expected  impact, 
and.  Kvfaere  appropriate,  includes  the 
actual  data  collection  instrument  The 
following  ICRs  are  available  to  the 
public  for  review  and  comment 

RM  nniTNBI  IMTOWMATIOW  CONTACTt 

Nanette  Liepman  (PM-223):  Office  of 
Standards  and  Regulations;  Regulation 
and  Information  Management  Division: 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington.  D.C 
20460;  telephone  (202)  382-2742  or  FTS 
382-2742. 

SU^MaMWTARV  WtFOnMATION: 
Water  Programs 

•  Title:  Survey  Report  on  Great  Lakes 
Beach  Qosings  (EPA#OQM). 

Abstract  Anually  public  health 
officials  in  the  88  counties  bordering  the 
Great  Lakes  identify  frequency  of 
closing  of  their  public  bathing  beaches. 
This  and  related  information  enables 
EPA  to  determine  the  effects  of 
municipal  water  treatment  practices  and 
storm  sewer  overflows  on  these  beaches 
and  to  do  reseach,  program  planning 
and  program  evaluation. 

Respondents:  Public  health  officials  in 
86  counties  bordering  the  Great  Lakes. 

Comments  on  all  parts  of  thit  notice 
should  be  sent  to: 

Nanette  Liepman  (PM-223).  U.S. 
Environmental  Protection  Agency. 
Office  of  Standards  and  Regulations. 
Regulation  ft  Information 
Management  Division,  401  M  Street 
SW.,  Washingtion,  D.C.  20460 
and 

Rick  Otis,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building  (Room  3228),  738 
Jackson  Place.  NW..  Washington,  D.C. 
20503 
Dated:  November  13. 1984. 

Daniel ).  Fiotino. 

Acting  Director.  Regulation  and  information 

Management  Division. 

|FR  Doc.  S4-301ie  Filed  11-lS-M:  MS  am| 


IOPTS-42063;  TSN-fRL  26SS-S] 

Ethylene  Bls(Oxyethylene)  Diaeetate; 
Response  to  the  Interagency  Testing 
Cuiniiilttae 

aocncy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 
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summary:  Tbw  Notice  is  EPA's  response 
to  the  Interagency  Testing  Committee's 
(ri'C)  designation  of  ethylene 
bis(oxyethylene]  diacetate  (triethylene 
glycol  diacetate,  or  TGD;  CAS  #  111-21- 
7)  for  priority  consideration  for  health 
effects  testing.  The  ITC  did  not 
recomniend  rhpmirjil  fate  or 
environmental  effects  testing  for  TGD. 
EPA  is  not  intfiating  rulemaking  at  (his 
time  under  section  4(a)  of  the  Toxic 
Substances  Control  Act  fTSCA)  to 
require  health  effects  testing  of  TGD. 
The  Agency  finds  that  available  data 
are  sufficient  to  reasonably  determine  or 
predict  the  effects  on  human  health  of 
TGD  under  its  ciurent  conditions  of 
manufacture  and  use.  Because  adequate 
information  is  available,  further  testing 
for  health  effects  is  not  warranted  for 
TGD  at  tkis  time. 


FOR  FURTMER  IWfBRMilHUM  CONTACr 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St. 
SW.,  Washington,  DC.  20460,  Toll  Free: 
(800-424-0085).  In  Washington.  D.C. 
(554-1404).  Outside  the  U.S.A.: 
(Operator— 202-654-1404). 
SUPFLEMCNTARV  MFORMJtTIOH:  EPA  is 
not  initiating  rulemaking  at  this  time 
under  section  4(a)  of  TSCA  to  require 
health  effects  testing  of  TGD  as 
designated  by  the  ITC  in  its  Thhieenth 
Report. 

I.  Background 

Section  4(e]  of  TSCA  (Pub.  L  94-489, 
90  Stat.  2003  et  seq.:  15  U.S.C.  2601  et 
seq.]  established  the  ITC  to  recommend 
to  EPA  a  list  of  chemicals  to  receive 
priority  consideration  for  testing  under 
section  4(a)  of  TSCA. 

Tlje  ITC  designated  TGD  for  pricMity 
consideration  in  its  Thirteenth  Report, 
published  in  the  Fedaral  Register  of 
December  14, 1983  [48  FR  55674).  The 
designation  was  alkloxyethylene 
acetates,  specificalaly  TGD  and  2-{2- 
butoxyethoxy)ethyl  acetate.  This  notice 
constitutes  EPA's  response  to  the  ITC's 
designation  of  TGD.  The  Agency  is 
responding  to  the  2-(2- 
butoxyethoxyjethyl  acetate  designation 
in  a  separate  notice. 

The  FTC  recommended  that  TGD  be 
tested  for  subchronic  toxicity, 
toxicokinetics,  and  reproductive  effects. 
The  rationale  for  recommending  these 
tests  was  based  on  probable  hydrolysis 
to  a  gJyco!  ether  (triethylene  glycol)  and 
concern  about  'possible  reproductive 
effects  such  as  the  lower  molecular 
weigth  glycol  ether  demonstrate. 

Under  section  4(a)(1)  of  TSCA.  the 
Administrator  shall  by  rule  require 
testing  of  a  chemical  substance  to 


develop  appropriate  test  data  if  (he 
Agency  finds  that 

(A}(i)  the  nuinufactare.  distributioa  ia 
commerce,  proceasiflg.  use.  ordifposal  of  ■ 
cheBacal  ft«k>ataace  or  mixture,  or  that  any 
combiiMtion  of  such  activities,  may  present 
an  uiiT«fl8onabte  risk  of  injuiy  4o  kealth  or  tiie 
environment, 

(ii)  there  are  insufficiant  data  and 
experieoae  upon  wrfiich  the  effects  of  such 
manufactiire.  disthbutton  in  commerce, 
'  prooesMng.  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combmation  of  ruch 
•ctivitiea  on  health  or  the  envirocunent  can 
reasonably  be  determined  or  piedicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  eflects  is  necessary  to 
develop  such  data:  or 

(B](i)  a  chemical  substance  or  mixture  is  or 
will  t>e  produced  in  substantial  quantities, 
and  fl]  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  eavironment  in 
substantial  quantities  or  (IT)  there  is  or  may 
t>e  signlficaot  or  substantial  human  exposure 
to  such  substance  or  mixture, 

(ii)  there  are  inaufTioent  data  ajod 
experience  upon  which  tiie  effects  of  the 
manufacture,  distribution  in  commerce, 
processing  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data. 

EPA  uses  a  weight-of-evidence 
approach  in  making  a  section 
4(a)(lMAMi)  finding  in  which  both 
exposure  and  toxicity  information  are 
considered  to  make  the  finding  that  the 
chemical  may  present  an  unreasonable 
risk.  For  the  section  4(aXl)(B)(i)  finding, 
EPA  considers  only  production, 
exposure,  and  release  information  to 
determine  whether  there  is  substantial 
production,  and  significant  or 
substantial  exposure  or  substantial 
release.  Thus,  while  EPA  can  require 
testing  for  an  effect  under  section 
4(a)(1)(A)  only  if  there  is  a  suspicion  of  a 
hazard,  under  section  4(a)(1)(B)  EPA  can 
require  testing  whether  or  not  there  are 
data  suggesting  adverse  effects  if  the 
relevant  production  and  exposure  or 
release  criteria  are  met. 

For  the  findings  under  both  section 
4(a)(l)(A)(ii)  and  section  4(a)(l)(B)(ii), 
EPA  examines  toxicity  and  fate  studies 
to  determine  whether  existing 
information  is  adequate  to  reasonably 
determine  or  predict  the  effects  of 
human  exposure  to,  or  environmental 
release  of,  the  chemical.  In  making  the 
third  finding,  that  testing  is  necessary. 
EPA  considers  whether  ongoing  testing 
will  satisfy  the  information  needs  for  iSie 
chemical  and  whether  testing  which  the 
Agency  might  require  would  be  capable 
of  developing  the  necessary  information. 
EPA's  process  for  determining  when 
these  findings  can  be  made  is  described 


in  detail  in  EPA's  first  and  second 
proposed  test  rules  as  published  in  the 
Fedaral  Ragister  of  July  1&  1980  (45  FR 
48528)  and  |une  5, 1981  (46  FR  30300). 
The  section  4(aKlMA)  finding  is 
discussed  in  45  FR  46528.  and  the 
section  4(a)(1)(B)  finding  is  discussed  in 
46  FR  30300. 

In  evaluating  the  FTCs  testing 
recommendations  concerning  TGD,  EPA 
considefed  ail  available  relevant 
information  including  the  fbUovring: 
Information  presented  in  the  ITC's 
report  recommending  testing 
consideration:  production  volume,  use, 
exposure,  and  release  information 
reported  by  manufacturers  under  the 
TSCA  section  8(a)  Preliminary 
Assessment  Information  Rule  (40CFR 
Part  712);  and  published  and 
unpublished  data  available  to  the 
Agency,  including  information  submitted 
under  the  TSCA  section  8(d)  Health  and 
Safety  Data  Reporting  Rule  (40  CFR  Part 
716). 

II.  Review  of  Available  Data 

A.  Re/ease  and  Exposure 

Two  companies  currently 
manufacture  TGO:  they  are  Eastman 
Kodak  Company.  Eastman  Chemicals 
Division  in  Kingsport,  TN  (Refs.  1  and  2). 
and  Celanese  Fibers  Operations  in 
Charlotte,  NC  (Ref  3).  Combined 
production  by  these  two  firms  is 
between  1  and  10  million  pounds 
annually  (Ref.  2).  CTC  Organics.  Inc.,  of 
Atlanta.  GA,  imports  TGD  fi-om  japan 
(Refs.  4  and  5),  apparently  for  resale  in 
small  lots. 

TGD  is  produced  in  a  closed  system. 
Eastman  Kodak  states  that 
approximately  50  workers  are  exposed 
to  TGD  for  75  hours  per  year  (Ref.  2) 
during  manufacturing  operations; 
Celanese  states  that  three  persons  per 
year  are  exposed.  Because  closed 
systems  are  employed  and  TGD  is 
nonvolatile,  EPA  expects  that  these 
occupational  exposures  will  be  minimal. 

The  only  known  commercial  use  of 
TGD  is  as  a  plasticizer  in  the  production 
of  cigarette  filter  tips.  This  processing 
application  is  automated  and  expected 
to  result  in  very  little  human  exposure 
(Ref.  8). 

Smokers  will  be  exposed  to  TGD  as  it 
elutes  from  cigarette  filters.  EPA 
estimates  that  approximately  75 
micrograms  TGD  will  be  eluted  in 
mainstream  smoke  from  a  filter  cigarette 
(Ref  7).  For  a  60-kg  person,  who  smokes 
3  packs  of  filter  cigarettes  per  day,  these 
releases  will  result  in  inhalation 
exposures  between  0.05  to  0.1  mg/kg/ 
day. 
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Based  upon  information  on  production 
and  use  of  TGD.  releases  to  the 
environment  are  expected  to  be  small. 
The  ITC  stated  that  it  expected  TGD  .to 
rapidly  degrade  in  the  environment 
Based  upon  its  own  analysis,  the 
Agency  agrees  with  the  ITC  (Ref.  8). 

B.  Health  Effects 

No  information  on  the  biochemistry  or 
in  vitro  effects  of  TGD  could  be  located 
in  the  published  literature,  and  none 
was  submitted  in  resporise  to  the  section 
8(d)  information  gathering  rule. 

1.  Pharmacokinetics.  No  studies 
specifically  conducted  on  the 
pharmacokinetics  of  TGD  are  available. 
A  metabolism  study  in  rats  submitted  by 
Eastman  Kodak  (Refs.  9  and  10) 
indicates  that  TGD  is  rapidly  absorbed 
from  the  gut,  de-esterified,  and  excreted 
in  the  urine  as  triethylene  glycol  and 
metabolites  of  triethylene  glycol. 

2.  Acute  toxicity.  The  acute  toxicity  of 
TGD  is  low  in  rodents  by  all  routes  of 
administration,  the  intraperitoneal 
median  lethal  dose  (LDso)  for  the  rat  is 
1,560  minigrams  per  kilogram  (mg/kg) 
(Refs.  11  and  15).  Reported  values  for 
the  oral  LDm's  for  the  rat  in  three  studies 
ranged  from  14.300  to  25,100  mg/kg 
(Refs.  9, 11. 12,  and  13).  Oral  LDjo's  for 
the  mouse  and  rabbit  are  reported  to  be 
greater  than  3.200  mg/kg  (Refs.  1  and 
14).  A  6-hour  inhalation  LCm  in  rats  for 
an  aerosol  of  TGD  is  reported  to  be 
greater  than  6.100  mg/m'  (Ref.  6). 
Dermal  LDm's  of  TGD  in  rabbits  and 
guinea  pigs  are  8.800  and  22,000  mg/kg 
(Refs.  11, 13. 14  and  15).  TGD  is  reported 
to  produce  slight  irritation  to  the  skin 
and  eye  in  the  rabbit  (Refs.  14  and  15). 
TGD  is  reported  not  to  cause  skin 
sensitization  (Ref.  14^ 

3.  Sabchroaic  toxieity.  EPA  has 
received  three  subchronic  studies  on 
TGD  in  rats  (Ref.  9).  The  first  is  a  90-day 
study  which  reported  no  observed 
effects  in  rats  fed  a  diet  containing  1,000 
or  10.000  ppm  TGD  (^proximately  60  or 
600  mg/kg/day).  The  study  incloded 
analyses  of  blood  and  arine  samples 
taken  on  days  47  and  89  of  the  study  and 
gross  necropsy  and  histopathology 
immediately  following  cessation  of 
dosing  (day  90).  The  second  is  a  21-day 
gavage  study  where  the  animals  were 
given  doses  of  7.000  mg/kg/day,  5  days 
per  week,  for  a  total  of  14  doses.  This 
dosage  produced  hydropic  degeneration 
of  the  liver.  No  other  effects  were 
obaervad.  The  third  is  aa  inhalation 
study  where  rats  were  exposed  to  air 
saturated  with  TtiD  vapor  (17  ppm  or 
163  mg/m*)  for  6  hours  a  day.  5  days  a 
week,  for  a  total  of  22  exposures.  No 
effects  were  observed  in  the  stndy.  The 
Agency  believes  that  these  studies  are 
sufficient  to  demonstrate  that  TGD  has  a 


subchronic  no-observed-effect-level  of 
600  mg/kg/day  or  more. 

4.  Reproductive  effects.  No  studies 
characterizing  the  teratogenic  or 
reproductive  effects  of  TGD  were 
submitted  or  found  in  the  literature. 
However,  the  subchronic  toxicity 
studies  discussed  above  did  not  report 
any  indication  of  adverse  effects  in 
gross  and  histopathological 
examinations  of  the  reproductive  organs 
(Ref.  9).  Further,  the  primary  metabolite 
of  TGD.  triethylene  ^ycoi.  unlike  lower 
molecular  weight  glycol  ethers,  was 
negative  in  a  screen  for  reproductive 
toxicity  effects  (Ref.  18). 

in.  Decision  Not  To  Initiate  Rulemaking 

EPA  has  decided  not  to  initiate 
rulemaking  at  this  time  to  require  health 
effects  testing  of  TGD  under  section  4(a) 
of  TSCA.  EPA  believes  that  although 
substantial  numbers  of  persons  are 
exposed  to  small  quantities  of  TGD 
through  smoking  filter  cigarettes  (see 
Unit  n.  A,  above),  existing  data  are 
"Sufficient  to  reasonably  predict  the 
effects  of  this  exposure. 

The  Agency  concludes  that  available 
data  are  sofficient  to  address  the  health 
effects  testing  concerns  of  the  ITC  for 
TGD  when  viewed  in  the  light  of  the  tow 
levels  of  exposure  to  the  substance. 
Toxicological  studias  on  TGD  submitted 
by  Eastman  Kodak  are  sufficient  to 
conclude  that  present  exposures  to  TGD 
will  not  resnh  in  snbchronic  toxicity. 
Although  studies  specifically  designed 
to  evaluate  the  reproductive  effects  of 
TGD  are  not  available.  EPA  believes 
that  it  currently  has  sufficient 
information  available  to  predict  that 
present  exposures  to  TGD  will  not  result 
in  adverse  reproductive  effects  of  TGD. 
First,  TGD  was  not  reported  to  have 
caused  adverse  effects  in  the 
reproductive  organs  in  an  available 
subchronic  study.  Second,  while  TGD 
does  metabolize  to  triethylene  glycol, 
available  data  indicate  that  triethylene 
glycol  does  not  appear  to  cause 
reproductive  effects  (see  Unit  I1.B.4. 
above).  Q>A's  review  of  available 
information  concerning  TGD  has 
revealed  no  basis  for  requiring  testing 
for  other  health  effects  or  for 
environmental  fate  or  environmental 
effects, 

IV.  PubUc  Recoid 

EPA  has  estaliUahed  a  public  record 
for  this  decision  not  to  test  under  section 
4  of  TSCA  (docket  number  OPTS- 
42063).  The  record  includes  the 
following  infomiaAon: 

A.  Supporting  Documentation 

(1)  Fadtaral  Rsfblar  Nodce  conUining 
the  designation  oi  TGD  to  llw  priority 


list  and  all  cofBrneats  on  TGD  reoeivad 
in  response  to  that  notice  (48  FR  55674: 
December  14. 1883). 

(2)  CoamoBicatiam  (pabyc).  (a) 
Letters,  (b)  Contact  reports  of  telephona 
conversations,  (c)  Meeting  summaries. 

(3)  PubHsbed  and  onpublisbed  data. 
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Dated:  November  8. 1984. 
Williui  D.  RuckeialMua. 

Administrator. 
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1.24,4,7,7-HexachloronorbomafMene; 
netponee  to  the  Interagency  Testing 
CofiMiiittee 

AOCMCY:  Environment  Protection 
Agency  (EPA). 
action:  Notice. 


;  This  notice  is  EPA's  response 
to  the  Interagency  Testing  Committee's 
recommendation  that  EPA  consider 


requiring  health  effects  testing  of 
1.2,3,4.7,7-hexachloronorbomadiene 
under  section  4(a)  of  the  Toxic 
Substances  Control  Act  (TSCA).  EPA  is 
not  at  this  time  initiating  rulemaking 
under  section  4(a)  to  require  health 
effects  testing  of  1,2.3.4.7,7- 
hexachloronorbomadiene.  EPA  believes 
that  the  present  limited  manufacture  and 
controlled  disposal  of  this  chemical  is 
not  expected  to  cause  substantial  or 
significant  human  exposure  or  present 
an  unreasonable  risk  of  injury  to  human 
health  or  the  environment.  However, 
EPA  ts  planning  to  initiate  rulemaking 
under  sections  8(a)  and/or  5(a)  (2)  of 
TSCA  to  monitor  any  significant 
changes  in  these  conditions. 
Fon  FmrracR  iNFomaATiON  contact: 
Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Room  E-543.  401  M 
St..  SW..  Washington.  D.C.  20460:  Toll 
Free:  (800-424-9065):  In  Washington. 
D.C:  (554-1404),  Outside  the  USA: 
(Operator  202-554-1404). 
SUPPLEMENTARY  INFONMATHMI:  EPA  is 
not  at  this  time  initiating  rulemaking 
under  sectiqp  4(a)  of  TSCA  for 
1.2.3.4.7,7-hexachloronorbomadiene 
because  of  limited  production  and  low 
potential  for  human  exposure. 

1.  BackgnHind 

Section  4(a)  of  the  Toxic  Substances 
Control  Act  (TSCA)  (Pub.  L.  94-469,  90 
Stat  2003  et  seq.,  15  U.S.C.  2601  et  seq.) 
authorizes  EPA  to  promulgate 
regulations  which  require  manufacturers 
and  processors  to  test  chemical 
substances  and  mixtures.  The  data 
developed  as  a  result  of  such  testing  will 
be  used  by  EPA  to  evaluate  the  risks 
that  these  chemicals  may  present  to 
health  and  the  environment  Section  4(e) 
of  TSCA  established  an  Interagency 
Testing  Committee  (ITC)  to  recommend 
to  EPA  a  list  of  chemicals  to  be 
considered  for  the  promulgation  of  test 
rules  under  section  4(a)  of  the  Act  The 
ITC  may  designate  up  to  50  of  its 
recommendations  at  any  one  time  for 
priority  consideration  by  EPA.  EPA  is 
required  to  respond  within  12  months  of 
the  date  of  a  priority  designation,  either 
by  initiating  rulemaking  under  section 
4(a)  or  publishing  in  the  Federal  Register 
reasons  for  not  doing  so. 

1,2,3,4,7,7-Hexachloroi^rbomadiene 
(HEX-BCH)  (CAS  No.  3389-71-7)  was 
designated  for  priority  testing 
consideration  in  the  Thirteenth  Report 
of  the  ITC,  submitted  to  the  EPA 
Administrator  on  November  8. 1983  and 
published  in  the  Federal  Register  on 
December  14, 1983  |48  PR  55674)  (Ref  1). 
The  ITC  recommended  that  HEX-BCH 


be  tested  for  subchronic  health  effects 
including  neurotoxicity,  and  for 
biochemical  effects  including  enzyme- 
inducing  capabilities.  The  ITC  did  not 
recommend  HEX-BCH  for 
environmental  effects  testing. 

The  ITC  based  its  health  effects 
testing  recommendation  for  HEX-BCH 
on  the  concern  that  possible  human 
exposure  may  result  from  releases  of 
HEX-BCH  to  the  environment  through 
waste  discharges  from  the 
manufacturing  plant  The  chemical  has 
been  found  in  the  waters  and  sediment 
of  the  Mississippi  River  and  its 
tributaries,  and  in  edible  portions  of  fish 
caught  in  the  Mississippi.  In  addition, 
HEX-BCH  waste  was  disposed  of  in 
surface  landfills  for  many  years  and 
traces  of  the  chemical  have  been 
identified  in  private  well  water  in  the 
vicinity  of  the  surface  landfills. 

II.  Assessment  of  Exposure 

HEX-BCH  has  been  produced  in  the 
U.S.  solely  by  the  Velsicol  Chemical 
Corporation  at  one  plant  location  in 
Memphis,  Tennessee.  The  only  use  for 
HEX-BCH  is  as  an  intermediate  in  the 
manufacture  of  the  pesticide  endrin.  The 
ITC  report  stated  that  endrin  production 
was  2  million  to  4  million  pounds  in  1981 
(Ref.  1).  Based  on  this  production 
volume  of  endrin,  the  ITC  estimated  that 
the  annual  production  of  HEX-BCH  in 
1981  was  1.5  million  to  3  million  pounds. 

In  1978,  endrin  was  classified  as  a 
restricted  use  pesticide  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  as  amended  (Ref.  2). 
The  restrictions  on  its  use  and 
application  are  very  limiting  and  have 
caused  a  sharp  reduction  in  its  use  in 
the  U.S.  (Ref.  3).  According  to  Velsicol, 
there  is  no  longer  any  production  of 
endrin  in  the  U.S.  (Ref  4).  Therefore, 
because  the  use  of  endrin  has 
decreased,  the  large  scale  production  of 
HEX-BCH  is  no  longer  necessary  (Refs. 
3  and  5).  Velsicol  notified  the  ITC, 
during  the  preparation  of  the  Thirteenth 
Report,  that  HEX-BCH  is  no  longer 
manufactured  by  Velsicol.  In  a  letter 
dated  October  3. 1983,  to  the  ITC. 
Velsicol  stated  that  HEX-BCH  has  not 
been  produced  since  May.  1982  and  that 
they  currently  have  no  plans  to  produce 
it  in  the  future  (Ref.  6).  In  addition,  the 
Agency  is  not  aware  of  any  importation 
of  HEX-BCH  into  the  U.S. 

However,  due  to  a  market  demand  for 
endrin  in  Mexico,  Velsicol  decided  to 
resume  production  of  HEX-BCH  at  its 
plant  in  Memphis  (Ref.  7).  The  HEX- 
BCH  is  converted  to  isodrin  at  the 
Memphis  plant  and  then  shipped  to 
Mexico  for  conversion  to  endrin.  Isodrin 
is  the  immediate  precursor  to  endrin. 
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The  Mexican-produced  endrin  is  then 
sent  to  the  U.S.  for  use  in  U.S.  markets. 
Velsicol  notified  EPA  that  this 
production  run  of  HEX-BCH  began  in 
mid-March,  1984  and  was  completed  at 
the  end  of  May,  1984.  The  amount  of 
HEX-BCH  produced  was  less  than 
300.000  pounds  (Ref  8). 

Subsequently,  Velsicol.  in  a  letter  of 
August  14, 1964,  voluntarily  cancelled 
their  U.S.  pesticide  registrations  for 
technical  endrin  and  for  two  of  their 
three  endrin  formulations  (Ref.  9).  The 
remaining  formulation  will  be  cancelled 
no  later  than  August  1, 1985  because  of 
prior  commitments  Velsicol  has  made  to 
customers.  Because,  at  present  the  only 
use  for  HEX-BCH  is  as  an  intermediate 
in  the  production  of  endrin.  it  is  clear 
that  the  possibility  of  any  future 
manufacture  of  HEX-BCH  is  small. 

In  addition.  Velsicol  states  that  HEX- 
BCH  is  produced  in  a  closed  system  and 
that  the  conversion  to  isodrin  also  takes 
place  in  that  system  without  isolation  of 
the  HEX-BCH  intermediate  (Ref.  7). 
Velsicol  has  advised  EPA  that  there  are 
seven  employees,  working  in  various 
HEX-BCH  processes,  who  are 
potentially  exposed  to  HEX-BCH.  Three 
of  these  workers  are  involved  with 
production  of  HEX-BCH,  three  are 
involved  in  the  next  reaction  step  to 
isodrin  and  one  worker  is  involved  in 
waste  disposal.  Velsicol  estimates  that 
exposure  is  minimal  and  that  the  only 
potential  worker  exposure  is  during 
sampling  and  waste  disposal.  The 
company  estimates  that  exposure  during 
sampling  is  no  more  than  15  minutes  per 
8-hour  day.  Total  exposure  from  all 
sources  is  estimated  to  be  15  to  20 
minutes  per  8-hour  day  for  each  worker 
(Ref  4,  exhibit  VI). 

The  aqueous  and  solid  wastes  from 
the  process  are  managed  under 
treatment  and  disposal  systems  which 
are  closely  controlled  and  monitored  by 
the  manufacturing  company,  the  State, 
and  Federal  authorities. 

The  aqueous  wastes  from  the  process 
are  pretreated  at  the  Velsicol  facility 
and  then  sent  to  the  Memphis  North 
Wastewater  Treatment  Plant  for  further 
treatment  (Ref  10).  The  operation  and 
subsequent  discharges  from  the 
Memphis  North  treatment  facility  are 
controlled  under  the  National  Pollution 
Discharge  Elimination  System  (NPDES) 
program  (Ref.  11).  Tennessee's  NPDES 
program  was  approved  by  EPA  in  1977 
(Ref.  12).  In  addition,  the  city  of 
Memphis  issued  a  permit  to  Velsicol 
allowing  up  to  30  pounds  per  day  of 
HEX-BCH  to  be  discharged  to  the 
Memphis  North  facility  for  treatment 
(Ref  13).  The  discharges  during  the 
recent  limited  production  have  averaged 
2  to  3  pounds  per  day  (Refs.  7, 8.  and  13). 


Further,  both  Velsicol's  pretreatment 
and  the  treatment  of  the  HEX-BCH 
wastes  by  the  Memphis  facility  result  in 
a  significant  reduction  of  HEX-BCH 
levels  in  the  effluent  going  into  the 
Mississippi  River  (Ref.  10).  The  levels  of 
HEX-BCH  in  the  effluent  entering  the 
Mississippi  River,  for  the  period  of  mid- 
March,  1984  to  the  end  of  April,  1984, 
ranged  from  5.8  ppb  to  <1  ppb.  The 
average  effluent  concentration  of  HEX- 
BCH.  for  the  25  days  for  which  analyses 
are  available,  is  3.02  ppb.  The  Agency 
believes,  given  the  large  dilution  factor 
of  the  Mississippi  just  south  of  Memphis, 
and  the  low  amount  of  HEX-BCH 
entering  the  river,  that  this 
concentration  of  HEX-BCH  will  not 
present  an  unreasonable  risk  to  health 
or  the  environment  (Ref  13). 

The  solid  wastes  containing  HEX- 
BCH  are  either  buried  in  an  approved 
secure  landfill  for  hazardous  wastes  or 
are  incinerated.  Approximately  70 
percent  of  the  solid  wastes  go  to  the 
landfill  (Ref  4,  exhibit  V). 

However,  while  the  present 
production  and  disposal  practices 
appear  to  be  sufficient  to  prevent 
unreasonable  risk  to  human  health, 
disposal  practices  associated  with  past 
HEX-BCH  production  have  not  been 
adequate  to  prevent  contamination  of 
private  surface  wells  or  fish  species 
which  are  found  in  rivers  in  the  area  of 
the  disposal  site. 

Prior  to  1977,  HEX-BCH  wastes  were 
deposited  at  the  Hardeman  County, 
Tennessee  toxic  waste  dumpsite.  This 
waste  disposal  site  is  situated  on  a  243 
acre  tract  of  land  owned  by  Velsicol,  27 
acres  of  which  were  utilized  for  actual 
waste  disposal  (Ref  10,  exhibit  V). 
During  the  period  in  which  this  site  was 
used,  1964-1973.  an  estimated  300,000  to 
500,000  barrels  of  liquid  and  solid  waste 
were  dumped.  These  barrels,  some  of 
which  contained  HEX-BCH  wastes, 
were  buried  in  shallow  trenches  dug  into 
the  ridges  at  the  dumpsite  (Ref.  14). 

In  1966,  the  Federal  Water  Pollution 
Control  Administration  requested  that 
the  U.S.  Geological  Survey  (U.S.G.S.) 
investigate  the  disposal  operation  at  the 
Hardeman  site.  The  study  was  to 
determine  potential  for  contamination  of 
the  hydrologic  environment  (Ref.  10, 
exhibit  V).  "The  conclusion  from  this  1966 
study  was  that  there  was  no  possibility 
for  any  existing  water  table  wells  to 
produce  contaminated  water  in  the 
dumpsite  area  (Ref  10,  exhibit  V). 

However,  in  1977, 4  years  after  the 
closure  of  the  dumpsite.  the  Tennessee 
Division  of  Water  Quality  Control  and 
the  U.S.G.S.  began  a  second  study  to 
reexamine  the  disposal  site.  The 
conclusion  from  the  earlier  study  was 
disputed.  The  1977  report  found  that 


chemical  analysis  of  ground  water  from 
the  aquifer  indicated  the  presence  of 
organic  contaminants  from  the  disposal 
site  (Ref  10,  exhibit  V). 

In  1978.  as  the  second  report  was 
being  completed,  residents  in  the 
vicinity  of  the  disposal  site  reported 
strange  odors  and  tastes  from  their 
private  well  water.  As  a  result  the  State 
of  Tennessee  and  EPA  collected 
samples  from  selected  residential  wells. 
As  many  as  13  organic  contaminants, 
including  HEX-BCH,  were  detected  in 
the  local  wells  (Ref  4,  exhibit  III). 

Following  the  detection  of  the 
contaminants,  an  environmental 
assessment  program  was  initiated  by 
Velsicol  in  cooperation  with  the 
Tennessee  Department  of  Pubhc  Health 
and  Region  IV  of  EPA.  The 
investigations  in  the  assessment 
program  included  extensive  water 
sampling,  aquatic  and  terrestrial 
biological  effects,  surface  water 
monitoring,  runoff  and  sediment 
transport  air  quality  monitoring  and 
hydrogeologic  studies.  As  a  result  of  the 
environmental  assessment  program  and 
other  data  generated  by  Termessee  and 
EPA,  it  was  determined  that  the  primary 
routes  for  contamination  from  the 
Hardeman  site  were  via  the  ground 
water  and  surface  runoff  (Refs.  4, 
exhibit  III  and  10.  exhibit  V). 

After  the  environmental  assessment, 
which  lasted  for  2  years,  was  completed, 
several  remedial  methods  of  controlling 
the  contaminants  from  the  site  were 
evaluated.  It  was  decided  that  the 
remedy  which  was  the  most  efficient 
and  which  would  directly  control  the 
two  major  identified  pathways  of 
contamination  from  the  site,  was  to 
install  a  low  permeability  cap  over  the 
waste  disposal  site  (Ref  10,  exhibit  V). 
The  State  of  Tennessee  accepted 
Velsicol's  proposal  in  July,  1980  (Ref. 
15). 

The  capping  took  place  July,  August 
and  September,  1980.  The  cap  was 
constructed  of  low  permeability  clay 
which  covered  the  dumpsite  to  a  depth 
ranging  from  1  to  3  feet.  The  cap  was 
then  covered  with  a  6  inch  layer  of 
topsoil  in  order  to  facilitate  development 
of  a  vegetative  cover  (Ref  10,  exhibit  V). 
The  cap  senes  as  a  shield  to  prevent 
infiltration^y  precipitation,  volatization 
to  air,  surface  runoff  and  contact  by 
wildlife.  In  addition,  the  243  acre 
Velsicol  property  is  fenced  and  posted 
to  keep  people  out. 

As  a  part  of  the  environmental 
evaluation  and  the  subsequent  capping 
procedure,  Velsicol  agreed  to  a  3-year 
monitoring  program  which  included  the 
testing  of  various  environmental  factors 
every  quarter  year  from  July,  1980  to 
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)u)y.  1983.  The  nwiUaing  was 
contracted  by  Vdsioal  to  a  private 
eBTirooMeiita)  engineering  company. 

The  initial  3-year  monitoring  program 
is  completed.  Tests  show  that  the  clay 
cap  has  reduced  the  infittration  of  water 
by  more  than  99  percent.  This  snrpasses 
the  design,  which  called  for  at  least  a 
97.6  redaction  fRef.  10.  exhibit  H).  The 
tests  showed  that  contamination  is  not 
migrating  beyond  a  previously  defined 
ground  water  plume  in  the  vicinity  of  the 
disposal  site.  In  addition,  the  residents 
in  the  area  are  no  longer  dependent  on 
ground  water  from  the  dumpsife  area.  A 
water  line  was  built  in  1979  which 
connected  the  resideats  to  the  water 
suftply  of  the  city  of  Toone.  Tennessee 
(Ref  10.  exhibit  D). 

The^^oodufiioos  from  the  3-year 
monitori^  period,  and  froas  pre-cap  and 
cap  instaUation  isonitoring,  sbow  a 
marked  reduction  in  the  coDcantration 
levels  of  tka  organic  contaminants, 
indudiag  MSX-fiCH.  ia  the  grovmd 
«Mler  aad  in  streaa  sediment  and 
stirpes  water.  In  maiqr  cases  tbera  is  an 
absence  of  oantasiination  (Ref.  4, 
exhibits  D  and  my.  The  capping  has 
proven  to  be  an  effective  remedial 
measaie  in  controlling  the 
contamination  from  the  Hardeman 
waste  disposal  site,  b)  an  envirtHunental 
evahration  and  assessment  report,  dated 
May.  1904,  a  continuation  of  monitoring 
is  recommended  (Ref.  4,  exhibit  E). 

In  September.  1983.  the  Velsicol 
Hardeman  County  waste  disposal  site 
was  included  on  the  National  Priorities 
List  (NFL)  pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  (42  U.S.C  9601  eL 
seq.)  (ReL  1&).  The  NPL  serves,  primarily 
as  an  infomational  tool  for  use  by  EPA 
in  identifying  disposal  sites  that  appear 
to  present  a  significant  risk  to  public 
health  or  the  environment.  Each  site  was 
scored  and  then  ranked  and  placed  into 
one  of  9  groups,  according  to  its  priority. 
The  Hardeiaaa  site  is  ranked  in  group  4, 
indicating  tbat  it  is  not  a  top  priority  site 
for  iiBBediate  remedial  action.  The 
current  response  statas  of  the  site, 
according  to  the  NPL,  is  that  conditions 
are  carTcntly  being  adckcssed  through 
EPA-sanctioned  voluntary  actions  by 
parties  respooaible  for  wastes  at  the  site 
(Rei  17).  In  addition,  the  NPL  states  that 
when  the  monitoring  period  ends, 
VelsicoL  the  Slate,  and  EPA  will  review 
the  effectiveness  of  the  cap.  Any 
adtfilianal  measure*  to  control  the  site 
win  be  diecassed  at  tliat  time,  including 
the  poesiMe  need  for  decontaminating 
area  groend  water  (Ref.  18). 


lU. 


Not  To  Test 


EPA  has  decided  that  testing  of  HEX- 
BCH  under  section  4(aKlJ(A)  or 
4{a)(l)(Bl  of  TSCA  is  not  warranted  at 
this  time  because  (vodnction  and  the 
potential  for  human  exposure  are 
extremely  limited.  Therefore,  the 
likelihood  of  unreasonable  risk  to 
humans  is  small. 

From  May,  1982  until  March.  1984, 
Velsicol  did  not  manufacture  HEX-BCH. 
TTien,  after  an  interval  of  nearly  2  years, 
Velsicol  began  producing  a  limited 
quantity  of  the  chemical  at  one 
manufacturing  site.  This  HEX-BCH  was 
produced  solely  for  use  as  an 
intermediate  of  isodrin,  which  in  tiun,  is 
solely  for  export  and  used  solely  in  the 
production  of  endrin.  The  production  run 
lasted  for  less  than  3  months,  was 
limited  to  under  300,000  pounds,  and 
resulted  in  minimal  occupational 
exposure.  Subsequent  to  this  production 
run.  Velsicol  voluntarily  cancelled  their 
pesticide  registration  for  technical 
endrin,  which  means  that  it  is  possible 
that  they  will  never  produce  HEX-BCH 
again.  The  manufacturing  wastes,  both 
aqueous  and  solid,  are  handled  under 
adequate  waste  management  facilities. 
Furthermore,  the  presence  of  HEX-BCH 
in  private  well  water,  reported  in  1978. 
is  attributed  to  the  poor  waste  disposal 
practices  followed  during  the  9  years,  in 
which  the  Hardeman  dumpsite  was  used 
to  dispose  of  HEX-BCH.  In  addition,  the 
presence  of  HEX-BCH  reported  in  fish 
in  a  1978  study  is  also  a  result  of 
contamination  from  the  Hardeman  site 
(Ref.  19). 

Since  1978,  when  the  2-year 
environmental  assessment  was  begun, 
throu^  the  remedial  action  of  capping 
the  site,  followed  by  3  years  of 
extensive  nKmitoring.  studies  show  that 
contamination  from  the  Hardeman  site 
has  been  effectively  controlled.  Finally, 
review  of  the  control  measures  and  any 
future  remedial  actions  are  to  be 
handled  under  the  authority  of  CERCLA. 

In  light  of  the  current  limited 
production,  the  adeqtkate  waste  disposal 
practices,  and  the  on-going  evaluation 
and  invesbgation  at  the  Hardeman 
waste  disposal  site,  EPA  has  determined 
that  it  can  reasonably  be  predicted  that 
under  present  conditions  HEX-BCH  will 
not  present  an  unreasonable  risk  of 
injury  to  human  health.  ETA  has, 
therefore,  decided  not  to  proceed  with 
section  4  rulemaking  at  this  time. 
However,  should  the  current  situation 
change  such  that  EPA  has  cause  to  be 
concerned  about  substantial  production 
and/or  increased  exposure,  then  EPA 
reserves  the  right  to  propose  a  test  rule 
or  take  other  action  to  obtain  health 
and/or  environmental  effects  test  data 


on  HEX— BCH.  In  addition.  EPA  is 

planning  to  initiate  rulemaking  pursuant 
to  sections  8(a)  and/or  5(a)(2)  to  TSCA 
to  monitor  for  such  changes  by  requiring 
the  notification  of  the  Agency  prior  to 
any  future  manufacture,  importation  or 
processing  of  HEX-BCH  in  the  US. 
bi  addition,  EPA's  Office  of  Solid 
Waste  is  evaluating  the  available  health 
and  monitoring  data  on  HEX-BCH  to 
determine  whether  additional  action 
should  be  taken  under  the  Solid  Waste 
Disposal  Act.  as  amended  by  the 
Resotirce  Consevation  and  Recovery 
Act  of  1976  (RCRA).  as  amended  (42 
U.S.C.  8901  etseq.]  (Ref.  20).  This  review 
and  evaluation  by  the  Agency  will 
determine  whether  HEX-BCH  should  be 
listed  as  a  generic  or  specific  hazardous 
waste  under  RCRA.  Any  additional 
rulemakings  for  HEX-BCH  will  appear 
separately  from  this  Notice. 
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Pesticide  Uie  RestrictioQi-Final  Rule.  Fsdersi 
Registw,  February  9, 1978  (43  FR  5788). 

(3)  rrC.  Memorandum.  1.2.3.47,7- 
Hexachloronorbomadiene  (HEX-BCH). 
Martin  Greif.  Executive  Secretary.  ITC.  to 
File.  September  27. 198S. 

(4)  Velsicol.  Hexachloronorbomadicne — 
Additional  Infoimatjon.  Letter  from  Alfred  A. 
Levin,  Velmcoi  Chemical  Corporstion.  to 
Richard  Trosst  Office  of  Toxic  Substances. 
EPA,  and  exhibit*  l-IV  (exhibits  IV  and  V 
Confidential  Business  Informatioa)  (CBt). 
)une  25. 19M. 

(5)  USEPA.  Memorands.  1.2.3.4.7.7- 
Hexacbloronorbomadiene.  L.  Borghi  to  TSCA 
Interagency  Testing  Committee.  Attention: 
Dr  E.  Weisburger.  August  16. 1983  and 
August  24. 19tt3  (clarification). ' 

(6)  Velsicol.  Letter  from  Alfred  A.  Levin, 
Velsicol  Chemical  Corporation,  to  Dr.  Martin 
Greif,  Office  of  Toxic  Ssbstances,  EPA. 
1.2,3.4.7,7-Hexacbk)ranort>omadien«.  October 
3,1903. 

(7)  VelsicoL  Letter  from  Alfred  A.  Levin. 
VeUico)  Chemical  Corporation,  to  Richard 
Troast.  Office  of  Toxic  Substances.  EPA.  May 
14. 1984. 

(8)  Velsicol.  Letter  from  Alfred  A.  Levin. 
Velsicol  Chemical  Corporation  to  Richard 
Troast,  EPA.  Hexachloronorbomadiene.  May 
31, 1984. 

(9)  Velsicol.  Letter  from  M.  Olav 
Messerschmidl.  Velsicol  Chemical 
Corporation  to  Douglas  Campi.  EPA 
Voluntary  Cancettatioa  August  14. 1904. 

(lO)VeUicol.  I.i3,4.7,7- 
HexachlovonorlMniadiene.  Response  to  the 
Thirteenth  Interagency  Testing  Comsiittee. 
Letter  from  Alfred  A.  Levin  and  exhibits  I-Xl 
(exhibits  1. 11.  and  fV  CBI).  February  6. 1984. 

(11)  USEPA.  Computer  Printout  from  EPA 
Region  FV,  P.C.S.  Quick  Look  Report  on 
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NPDES/RCRA  Waste  Treatment  Facilities  in 
Tennessee.  ]uly  3. 1984. 

(12)  USEPA.  Utter  from  Douglas  M.  Costle, 
EPA  Administrator,  to  the  Honorable  Ray 
Blanton.  Governor  of  Tennessee.  December 
28,  1977. 

(13)  Memphis.  Letter  from  )ohn  M.  Leonard, 
Administrator,  Environmental  Engineering, 
Division  of  Public  Works,  City  of  Memphis,  to 
Linda  Tuxen,  Office  of  Toxic  Substances, 
EPA.  HEX-BCH  discharge  from  Velsicol 
Chemical  Company  to  the  City  of  Memphis 
Wastewater  Treatment  Plant.  July  24, 1984. 

(14)  Clark,  C.S.,  Bjomson,  H.S.,  Holland, 
).W.,  et  al.  "Evaluation  of  the  Health  Risks 
Associated  with  the  Treatment  and  Disposal 
of  Municipal  Wastewater  and  Sludge".  EPA 
600/1-80-030,  PB  81-175945,  USEPA 
Cincinnatic,  Ohio.  pp.  36-43. 1981. 

(15)  Tennessee.  Letter  from  Dr  Eugene  W. 
Fowinkle,  Commissioner  of  Public  Health, 
State  of  Tennessee,  to  )ohn  M.  Rademacher, 
Vice-President  of  Environmental,  Health  and 
Regulatory  Affairs,  Velsicol  Chemical 
Corporation.  Hardeman  County  Disposal  Site. 
July  10, 1960. 

(16)  USEPA.  Final  and  Proposed 
Amendments  to  National  Oil  and  Hazardous 
Substances  Contingency  Plan;  National 
Priorities  List.  Federal  Register,  September  8, 
1983  (48  FR  40658). 

(17)  USEPA.  Hazardous  Waste  Sites: 
National  Priorities  List,  Office  of  Solid  Waste 
and  Emergency  Response,  U.S. 
Environmental  Protection  Agency.  August, 
1983. 

(18)  USEPA.  Hazardous  Waste  Site: 
Descriptions:  National  Priorities  List — ^Final 
Rule,  Onice  of  Solid  Waste  and  Emergency 
Response,  U.S.  Elnvironmental  Protection 
Agency.  August,  1983. 

(19)  Yurawecz.  M.P.,  Roach,  J.A.G.  "Gas- 
Liquid  Chromatographic  Determination  of 
Chlorinated  Norbomene  Derivatives  in  Fish." 
)oumal  of  the  Association  of  Official 
Analytical  Chemists,  61(1):  26-31, 1978. 

(20)  USEPA.  Memorandum. 
Hexachloronorbomadiene.  David  Friedman, 
Manager,  Methods  Program,  Office  of  Solid 
Waste,  to  Jeff  Davidson,  Test  Rules 
Development  Branch.  March  16. 1984. 

V.  Public  Record 

The  EPA  has  established  a  public 
record  of  this  testing  decision  (docket 
number  OPTS-42060).  This  record 
includes: 

(1)  Federaf  Register  Notice 
designating  1,2,3,4,7,7- 
hexachloronorbomadiene  to  the  priority 
list  and  comments  received  in  response 
thereto. 

(2)  Contractor  reports. 

(3)  Communications  consisting  of 
letters,  contact  reports  of  telephone 
conversations,  and  meeting  summaries. 

(4)  Confidential  Business  Information 
submissions  by  Velsicol  Chemical 
Corporation.  While  part  of  the  public 
record,  these  submissions  are  not 
available  for  public  review. 

The  record,  containing  the  basic 
information  considered  by  the  Agency  in 
developing  its  decision,  is  available  for 


inspection  in  the  OPTS  Reading  Room 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  Rm.  E- 
107,  401  M  St.,  SW..  Washington,  D.C. 
20460.  The  Agency  will  supplement  this 
record  periodically  with  additional 
relevant  information  received! 

(Sec.  4, 90  Stat.  2003:  |15  U.S.C  2601)) 

Dated:  November  6, 1984. 
William  D.  Ruckelshaus, 
Administrator. 

jFR  Doc  »*-30223  FiM  11-IS-S4:  Se4S  an) 

■lUJNa  cooc  ssao-so-M 
[OPTS-51545;  BH-FRL  2720-2] 

Certain  Chemicals;  Premanufacture 
Notices 

AQENCV:  Environmental  protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(l}  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a](l]  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722),  This  notice 
announces  receipt  of  twenty-three  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 
PMN  85-107.  85-108  and  85-109,  January 

30,1985 
PMN  85-110  and  85-111,  February  2, 

1985 
PMN  85-112,  85-113.  85-114.  85-115,  85- 

116.  85-117,  85-118,  85-119,  85-120.  85- 

121.  85-122.  85-123.  85-124  and  85-125, 

February  3, 1985 
PMN  85-126,  85-127,  85-128  and  85-129. 

February  4, 1985. 

Written  comments  by: 
PMN  85-107,  85-108  and  85-109, 

December  31, 1984 
PMN  85-110  and  85-111,  January  3, 1985 
PMN  85-112,  85-113,  85-114,  85-115,  85- 

116,  85-117,  85-118,  85-119,  85-120,  85- 

121.  85-122.  85-123,  85-124  and  85-125. 

January  4, 1985 
PMN  85-126,  85-127,  85-128  and  85-129, 

January  5, 1985. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-51545]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch,  Information 
Management  Division,  Ofifice  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  B-201.  401  M  St.,  SW.. 
Washington,  DC  20460,  (202-382-3532). 


FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-«ll,  401  M  St..  SW..  Washington.  pC 
20460,  (202-382-3729). 
SUFKEMENTARV  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

PMNSS-107 

Manufacturer.  The  Upjohn  Company. 
Chemical.  (G)  Polyurethane  resin. 

Use/Production.  (G)  Industrial 
thermoplastics.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal  and 
inhalation,  a  total  of  3  workers,  up  to  6 
hrs/da,  up  to  15  da/yr. 

Environmental  Release/Disposal. 
Less  than  20  kg  released  to  land. 
Disposal  by  sanitary  landfill  via 
licensed  commercial  carting  service. 

PMN  85-108 

Manufacturer.  E  I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  A  total  of  6 
workers. 

Environmental  Release/Disposal. 
Release  to  land. 

PMN  85-109 

Manufacturer.  Canusa  Coating 
Systems  Limited. 

Chemical.  (G) 
Arylthiodialkanoylhydrazide. 

Use/Production.  (S)  Industrial 
antioxdant  for  use  in  extruded  or 
molded  plastics.  Prod,  range:  3,000-6,000 
k«/yr. 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Irritation:  Skin — Not  an  irritant. 

Exposure.  Manufacture:  Inhalation,  a 
total  of  1  worker,  up  to  8  hr/da,  up  to  110 
da/yr. 

Environmental  Release/Disposal.  0.3 
kg  released  to  air. 

PMN  85-110 

Manufacturer.  Confidential. 
Chemical.  (G)  Polysulfide  polymer. 
Use /Production.  (G)  Rubber  additive. 
Prod,  range:  Confidential. 
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Toxicity  Data.  No  data  submitted 
Exposure.  ConfidentiaL 
Eavironmental  Release/Disposal. 
ConfideDtiaL 

PMN  85-111 

MBnBfoLtKi VI .  Confiileiitisl. 

CJtetttroo/.  fG}  Ptrfjiiiei  of 
disubstituted  polynkncane,  substituted 
phenol  and  ■■batilaled  aUtanojri  baKde. 

Use/PmdoctioB.  |G)  Coatained  aae  in 
commeraal  articles.  Prod,  range:  S-ao 

Toxjcjty  Data.  No  data  on  tbe  PMN 
substance  sabBitted. 

Exposure.  Manufacture  and 
processing:  Dermal,  a  total  of  4  vworkers. 

up  to  0.5  hr/da,  up  to  10  da/yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  less  than  0.1  to  }es9 
than  1  kg/batch  incinerated. 

PMN  85-na  • 

Manufacturer.  H  B.  Fuller  Company. 

Chemical.  (G)  Alkanediol — maleic 
anhydride  copolymer. 

Use/Production.  (G]  Coating 
adhesive.  PtoA.  rangp:  125,000-350,000 

Toxicity  Data.  No  data  subnritted. 

Exposure.  Manufacturer  Dermal,  a 
total  of  40  workers,  up  to  2  hrs/da,  up  to 
100  da/yr. 

Enriromnental  Refease/Disposa/.  30 
kg/batch  released  to  water  and  laad. 
Disposal  by  publicly  owned  treatment 
works  (POTW)  and  Hcensed  landfiB. 

PMN  15-113 

Mamafactmer.  General  Electric 
Company. 

Chemical.  (G)  Terephthalic  add. 
polymer  with  (poly  axyalkyiene)  bis(N- 
aryl  triacUitiinide)  nd  bvtanetboL 

Use/Production.  (S)  Industrial 
consumer  and  sporting  goods, 
automotive  and  fasteners.  Prod,  range: 
ConRdential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  Dermal,  a  total  of  130 
workers,  up  to  10  hrs/da.  up  to  100  da/ 

yr- 

EnviraaatealaJ  Rehase/DisposaL 
Less  than  10  kg/batch  released  to  land. 
Disposal  by  laodfilL 

PMN  85-114 

Manufacturer.  ConAdentiaL 
ChsmicaL  (G]  Blocked  aromatic 
isocyanate  prepolymer. 

Use /Production.  (SJ  Industrial 
crosalinker  for  tough,  impact-resistant 
poFym^hane  coatings  for  metal 
substrates.  Prod,  range:  150.000-300.000 

kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
tola!  of  12  workers,  ctp  to  6  hrs/da,  up  to 
5  da/yr. 


Eaviroameatal  Re/ease/DisposaL  0.5 
to  lOi)  kg/balch  released  to  water. 
Disposal  by  biological  treatment  system 
and  navigable  waterway  after 
biotreatment 

PMN  as-iis 

Importer.  Confidential. 

Chemical  (G}  Aromatic 
polyisocyanate  adduct. 

Use/Import  [S]  Industrial  and 
commercial  component  of  moisture- 
curing  one-pack  polyuretbane  coatings. 
Import  range:  18.144-90.400  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Import,  processing  and  use: 
A  total  of  20  workers. 

EaviioauientaJ  Release/Disposal  No 
release. 

PMN  85-116 

Importer.  Naarden  International 

Chemical.  (S)  7.9  dimethylspiro  (S^S) 
undecan-5-one. 

Use/Import.  (S)  Consomer  fragrance 
ingredient.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  (Males  and 
females)  >  5.0  ml/kg:  Irritation:  Skin — 
Severe,  Eye — faritant;  Ames  Test:  Non- 
mutagenij^-  Skin  sensitization:  Weak/ 
Non-sensitixer. 

Exposure.  Processing:  Derma!,  a  total 
of  5  workers,  up  to  6  hrs/da,  up  to  6  da/ 

yr- 

Environmental  Release/Disposal.  50 
parts  per  million  (ppm)  maximum 
released  to  air. 

PMN  85-117 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  resin. 

Use/Production.  (S)  Base-precursor 
for  resin  used  in  paint.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  subn>itted. 

Exposure.  ConfidentiaL 

Environmental  Release/Disposal.  No 
release. 

PMN  85-118 

Manufacturer.  ConfulenliaL 

Chemical.  [G]  Potyurethane. 

Use/Production.  (S)  Oligomer  used  in 
paint.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Irritatioo:  Skin — 
Severe. 

Exposure.  ConfidentiaL 

Environmental  Rele<ae/Disposal.  No 
release. 

PMN  85-119 

Manufacturer.  ConfidentiaL 
Chemical.  [C]  Hydroxy  resirL 
Use/Induction.  (G)  Site-limited 

intermediate.  Prod,  range;  Confidential. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Confidential. 
Environmental  Release/Disposal.  No 

release. 


PMN  I 


-128 


Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  acrylic  resin. 

Use/ Production.  (S)  Hydroxy  acrylic 
resin  to  be  converted  into  paint 
products.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
release. 

PMN85-ia 

MaiHifacturer.  Confidential 

Chemical.  (G)  Acrylic  copoiymei. 

Use/Prodoctimt.  (S)  Acrylic 
copolymer  used  in  paint.  IVod.  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
release. 

PMN  85-122 

Manufacturer.  Phillips  Chemical 
Company. 

Chemical.  (G)  Copolymer  of  vinyl 
amides  and  organic  acid  salt. 

Use/Production.  (S)  Industrial  and 
conunercial  polymer  flooding  for 
enhanced  oil  recovery  under  high 
temperature  (2S5-300°F)  and  high 
salinity  conditions.  Prod,  range: 
Confide  itiaL 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacturer  Dermal. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  incineration. 

PMN  85-123 

Manufacturer.  Phillips  Chemical 
Company. 

Chemical.  fG)  Copolymer  of  vinyl 
amides  and  organic  acid  salt. 

Use/Production.  (S)  Industrial  and 
commercial  polymer  flooding  for 
enhanced  oil  recovery  under  hi^ 
temperature  (225-300  *F)  and  drilling 
mud  viscosifier  additive  for  high 
temperature  and  salinity  conditions. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacturer;  Dermal 

Environmental  Release/Disposal  No 
release.  Disposal  by  incineration. 

PMN  85-124 

Manufacturer.  Phillips  Chemical 
Company. 

Chemical.  [G]  Copolymer  of  vinyl 
amides  and  organic  acid  salts. 

Use/Production.  (S)  Industrial  and 
commercial  cross-linkable  polymer  for 
channel  blocking  in  enhanced  oil 
recovery.  Prod,  range:  Confidential 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 
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Exposure.  Manufacture:  Dermal 
Environmental  Release/Disposal.  No 
release.  Dtsposa)  by  incineration. 

PMN  85-125 

Manufacturer.  Phillips  Chemical 
Company. 

Chemical.  (G)  Copolymer  of  vinyl 
amides  and  organic  acid  salts. 

Use/Production.  (S)  Industrial  and 
commercial  cross-linkable  polymer  for 
channel  blocking  in  enhanced  oil 
recovery.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  Dermal. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  incineration. 

PMN  85-128 

Manufacturer.  Ashland  Chemical 
Company. 

Chemical.  (G)  Unsaturated  polyester. 

Use/Production.  (G)  Cured  thennoset 
crosslinked  plastic.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture;  Dermal  up  to 
1  worker/shift,  5  min/sample. 

Environmental  Release/Disposal. 
Essentially  none. 

PMN  85-127 

Manufacturer  Confidential. 

Chemical.  (G)  Butanamide,  N- 
substituted  alkyl 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  1,500-1,800 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  4  workers,  up  to  1  hr/da,  up  to  17 
da/yT. 

Environmental  Release/Disposal.  No 
data  submitted. 

PMNSS-12B 

Manufacturer.  Confidential 
Chemical.  (G)  Butanamide,  N- 

substituted  alkyl 

Use/Production.  (S)  Site-limited 

intermediate.  Prod,  range:  1.500-1,800 

kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture;  Dermal,  a 
total  of  4  workers,  up  to  1  hr/da,  up  to  17 
da/yr. 

Environmental  Release/Disposal  No 
data  submitted. 

PMN  85-129 

Importer.  American  Hoechst 
Corporation. 

Chemical  (G)  Styrene.  acrylate 
polymer. 

Use/lmporL  (S)  Commercial  and 
consumer  binder  for  water  base  paints. 
Impart  range:  2.250-7,500  kg/yr. 

Toxicity  Data.  No  data  submitted. 


Ekpoaure.  Processing:  Dermal,  a  total 
of  4-6  workers,  up  to  75  manhours/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  November  13,  ISM. 
Liada  A.  Trovats, 

Acting  Director.  Information  Management 
Division. 

|Fft  Doc.  M-aoZZmitdtl-IS-M  l:«Wi| 
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FEDERAL  COIMIUIUCATIONS 
COMMISSION 

New  FM  Stations;  Applications  for 
Consolidated  Hearing;  Anita  L  Levine, 
•tat 

1.  The  ConunissioB  has  before  it  the 
following  mntualljr  exolnsive 
applications  far  a  new  FM  station: 


MM 

ApplicanL  CRy.  and  SM* 

RtoNa 

Dockal 
No. 

A.  Anila  t_  UmmlSmw- 

BPH-831021AC 

•4-1020 

ltokl.CA. 

B.   Now   AmwIcaM  Bnatf- 

Dwr  sweiTAO 

S4-10ei 

cattan   bmiMd  Partnar- 

th0.Graanfietd.CA. 

C.  Uaa  Hamz^r  anS  Ptm 

BPH-S40217AH 

S«>1Qe2 

BaM,     dda.     Somoco 

Rade     Company,     Ltd. 

GraanMdCA. 

0   Soutti  Monltray  County 

BPH-64S217AI 

•4^1023 

Broadcaatng     Company, 

awoMtCA. 

BPH-S40217AJ 

ft(-1024 

Co..  Biaartill  CA. 

F.      Susan     B.      BuahaT. 

BPH-S40217AR 

84-102S 

B»f<40ei7<*8 

SI-WIS 

porstiofv  GrvsnAsId,  CA. 

2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428,  May 
18, 1983.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  appKcanL 

Issue  Heading  and  Applicant(s) 

1.  (See  Appendix).  C 

2.  Air  Hazard.  B,  C.  D,  E.  F.  G. 

3.  Comparative.  A.  B.  C.  D,  E.  P,  G. 

4.  Ultimate.  A.  B.  C.  a  E.  F,  G. 

3.  If  there  is  any  non-standardized 
i88ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 


complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative,  Room  242, 1919 
M  Street  NW.,  Washington.  D.C.  20554. 
Telephone  (202)  632-6334. 
W.  Jan  Gay. 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

Appendix 

Issue(s) 

1.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to  G 
(Ralin)  which  conchides  that  the 
proposed  facihties  are  likely  to  have  an 
adverse  effect  on  the  quality  of  the 
envirormient. 

(a)  To  determine  whether  the  proposal 
is  consistent  with  the  National 
Environmental  Policy  Act  as 
implemented  by  §5  lJ301-1319of  the 
Commission's  Rules;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  qualified  to  construct  and 
operate  as  proposed. 

(FR  Doft  M-SOZMPiM  lt-l».Mcai46  aoi) 
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Public  Information  Collection 
Requirements  Submitted  to  Offlca  of 
Manayeiiwirt  and  BuoQer  for  Review 

November  9. 19M. 

The  Federal  Communications 
Commission  has  submitted  tbe  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Psperworic  Reduction  Act  of  1980, 
Pub.  L.  96-511. 

Copies  of  the  submissions  are 
available  from  Doris  Peacock.  Agency 
Qearance  Officer.  (202)  632-7513. 
Persons  wishing  to  comment  on  these 
infonnatiaB  coUections  shoold  contact 
Marty  Wagner.  Office  of  Management 
and  Budget  Room  3235  NEOB. 
Washington.  D.C.  20603.  (202)  385-4814. 

OMB  Number:  3060-0178 

Title:  S  73.1560.  Operating  Power 

Tolerance 
Action:  Extension 
Respondents:  Bosinesses  (including 

small  businesses] 
Estimated  Annual  Burden:  1,108 

Respondents;  1,108  Hours 

OMB  Number:  3060-0181 

Title:  §  73.1615,  Operation  during 

Modification  of  Facilities 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses) 
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Estimated  Annual  Burden:  200 

Respondents;  165  Hours 
WilKaai  |.  Tricarico. 

Secretary.  Federal  Communications 
Commission. 

int  Doc  M-302n  Filed  11-1*-M:  8:46  ami 
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(Itapert  Na  14«71 

AppWcittoo  for  Review  of  Actione  In 
Rule  Making  I 


November  9. 1964. 

The  following  Application  for  review 
of  Mass  Media  Bureau's  action  in 
returning  Kodiak's  petition  for  rule 
making  is  published  pursuant  to  CFR 
1.429(e).  Oppositions  to  this  application 
for  review  must  be  filed  within  15  days 
after  publication  of  this  Public  Notice  in 
the_Federal  Regiater.  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  time  for  fding  oppositions  has 
expired. 
Subject:  Amendment  of  §  73.202(b), 

Table  of  Assignments,  FM  Broadcast 

Stations.  (Kodiak.  Alaska) 
Filed  By:  Michael  H.  Bader  &  James  E. 

Dunstan,  Attorneys  for  Kodiak 

Broadcasting  Company,  Inc..  on  8-13- 

84. 
WinUm  |.  Tticuioo. 
Secretary.  Federal  Communications 
Commission. 

|FR  Doc  M-aoSn  Filad  11-1»-M:  8>IS  ami 
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A  Cloeed  CIrcutt  Teat  of  the 
Emergency  Broadcaat  Syatem  During 
the  Weelt  of  December  3, 1984 

November  13. 1964. 

A  test  of  the  Emergency  Broadcast 
System  (EBS)  has  been  scheduled  during 
the  week  of  December  3, 1984.  Only 
ABC,  CBS,  MBS.  NBC,  NPR.  AP  Radio 
and  UPI  Audio  Radio  Network  affiliates 
will  receive  the  Test  Program  for  the 
Closed  Circuit  Test.  The  ABC,  CBS,  NBC 
and  PBS  television  networks  are  not 
participating  in  the  Test. 

Network  and  press  wire  service 
affiliates  will  be  notified  of  the  test 
procedures  via  their  network 
approximately  30  to  45  minutes  prior  to 
the  test. 

Final  evaluation  of  the  test  is 
scheduled  to  be  made  about  one  month 
after  the  Test. 

This  is  a  closed  circuit  test  and  will 
not  be  broadcast  over  the  air. 
YNOiua ).  Trkarico, 

Secretary,  Federal  Communications 
Commission. 

\n  Doc  M-aUM  RM  11-1A-M;  MS  ami 

HLUNO  coot  tna-ti-M 


Radio  Adviaory  Committee;  Meeting 

Deceml>er  5, 1964. 
The  next  meeting  of  the  Advisory 

Committee  on  Radio  Broadcasting  has 

been  scheduled  for  1:30  p.m., 

Wednesday,  December  5, 1984,  in  Room 

330, 1200 19th  Street  NW.,  Washington. 

D.C. 
The  Committee  will  consider: 

— Revision  of  the  United  States- 
Mexican  AM  Radio  Broadcasting 
Agreement; 

— Preparations  for  the  1986  ITU  Regional 
Administrative  Radio  Conference  on 
Expansion  of  the  AM  Band;  and 

— Other  business. 

The  meetings  of  the  Committee  are 
public  and  are  open  for  participants  by 
all  interested  persons.  The  meeting 
scheduled  for  December  5, 1984  may.  if 
the  participants  so  decide,  be  recessed 
for  resumption  at  such  other  time  and 
place  as  they  may  designate. 

For  further  information  please  contact 
the  Committee  Chairman,  Louis  C. 
Stephens,  or  Jonathan  David,  at  FCC 
Headquarters:  (202)  632-7792. 
Williain  |.  Tricarico. 
Secretory,  Federal  Communications 
Commission. 

|FR  Doc  M-3028Z  Piled  11-ie-M:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-009522-050. 

Title:  Med-Gulf  Conference. 

Parties: 

Atlanttrafik  Express  Service 

Achille  Lauro 

C.I.A.  Venezolana  de  Navegacion 

Compania  Trasatlantica  Espanola 
S.A. 

Constellation  Lines,  S.A. 


Costa  Line 

d'Amico  Line  S.N.p.A 

Egyptian  Navigation  Co..  Ltd. 

Farrell  Lines,  Inc. 

Flota  Mercante  Crancolombiana  S.A 

"Italia"  Societa'  Per  Azioni  di 
Navigazione 

Jugolinija 

Jugooceanija 

Lykes  Bros  Steamship  Co.,  Ltd. 

Nedlloyd  Lines 

Nordana  Line/Danneborg  Lines  AS 

Sea-Land  Service,  Inc. 

Zim  Israel  Navigation  Co..  Ltd. 

Synopsis;  The  proposed  amendment 
would  terminate  the  agreement  ninety 
days  after  the  Mediterranean/U.S.A. 
Conference  Agreement  becomes 
effective. 

Agreement  No.:  202-009615-042. 

Title:  Iberian/U.S.  North  Atlantic 
Westbound  Freight  Conference. 

Parties: 

Atlanttrafik  Express  Service 

Compania  Trasatlantic  Espanola,  S.A. 

Costa  Line 

Egyptian  Navigation  Co. 

Farrell  Lines,  Inc. 

Hapag  Lloyd,  A.G. 

"Italia"  S.p.A.N. 

Nedlloyd  Lines,  Inc. 

Sea-Land  Service,  Inc. 

Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis;  The  proposed  amendment 
would  terminate  the  agreement  ninety 
days  after  the  Mediterranean/U.S.A. 
Conference  Agreement  becomes 
effective. 

Agreement  No.:  224-010675. 

Title:  San  Pedro  Terminal  Agreement. 

Parties: 

American  President  Lines,  Ltd.  (APL) 

Eagle  Marine  Services,  Ltd.  (Eagle) 

Westwood  Shipping  Lines 
(Westwood) 

Synopsis:  agreement  No.  224-010675 
provides  that  APL  and  its  wholly  owned 
subsidiary  Eagle  Marine  Lines,  Ltd.,  will 
provide  terminal  and  stevedoring 
services  for  Westwood's  vessels  at 
Berths  121-126,  San  Pedro,  California. 
The  agreement  will  have  a  term  of  5- 
years  after  its  effective  date.  The  parties 
have  requested  a  shortened  review 
period  for  the  agreement. 

Dated:  November  14. 1984. 

By  Order  of  the  Federal  Maritime 
Commission. 
Francis  C.  Humey, 

Secretary. 

|FK  Doc  S4-XI29S  Filed  I1-1S-M:  8'4S  am) 
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Agreements  Hied;  Change  of  Name 

The  Federal  Maritime  Commission 
has  received  notice  that  the  assets  and 
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business  of  Trader  Navigation  Co..  Ltd., 
d/b/a  Atlanttrafik  Express  Service, 
have  been  sold  to  new  owners.  As  a 
result  of  this  sale,  effective  September 
19, 1984,  the  corporate  name  has  been 
changed  to  Atlanttrafik  Express  Service, 
Ltd..  d/b/a.  Atlanttrafik  Express  Service 
and/or  AES. 

Notice  is  given  that  this  name  change 
applies  in  regard  to  the  participation  of 
Trader  Navigation  Co..  Ltd.  in  the 
following  agreements: 


AgrM- 

Na 

DMCripMm 

8846 

WINAC 

6200 

U.&  AOwitic  •  Gult/Autlralia  Ntm  Z—tani  Con- 

taranca. 

9522A. 

Bszze. 

9522C. 

9S220. 

• 

9622E 

8615 

Contaranca. 

10266 

10270 

WofWiMd*    Equipnwnl    tntwchang*    «    Lmm 

This  name  change  also  applies  to  the 
participation  of  Trader  Navigation  Co.. 
Ltd..  in  the  following  connecting  carrier 
agreements  filed  with  the  Commission 
pursuant  to  General  Order  23; 


Agra*- 

(nanl 
Na 


61482 
61S46 
62173 
62196 


Connacling  caniar 


BaftMr^eiua  Saa  Una. 

Tropical  Shipping  •  Conttiuction  Co.,  Ltd. 

KNSM-Kroonburgh  BV 

Compagnia  Marocainada  Navigation. 


Dated:  November  14, 1984. 

By  Order  of  the  Federal  Maritime 
Commission. 
Frands  C.  Humey, 
Secretary. 

|FR  Doc.  84-302S1  Filed  II-IS-M:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Community  Ban  Corporation,  Inc^  at 

y  al.;  Formations  of;  Acquisitions  by;  and 

Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  that 
December  7. 1984. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261; 

1.  Community  Bancorporation,  Inc., 
Greenville.  South  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  Bank,  Greenville,  South 
Carolina. 

2.  Highlands  Bankshares,  Inc., 
Petersburg,  West  Virginia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  the 
successor  by  merger  to  The  Grant 
County  Bank,  Petersburg,  West  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW..  Atlanta.  Georgia 
30303; 

1.  Banco  Del  Pacifico,  Guayas. 
Ecuador  to  become  a  bank  holding 
t  jmpany  by  acquiring  50.02  percent  of 
the  voting  shares  of  Pacific  National 
Bank,  Miami,  Florida. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690; 

1.  Cowden  Bancorp,  Inc.,  Springfield. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Oakwood  Bancorp,  Inc. 
Springfield,  Illinois,  thereby  indirectly 
acquiring  the  State  Bank  of  Oakwood, 
Oakwood,  Illinois. 

2.  Charter  17  Bancorp,  Inc.,  Richmond, 
Indiana;  to  acquire  24.9  percent  of  the 
voting  shares  of  Midwest  National 
Corporation,  Indianapolis,  Indiana, 
thereby  indirectly  acquiring  Midwest 
National  Bank,  Indianapolis,  Indiana. 

3.  First  Fontanelle  Bancorporation, 
Fontanelle,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  97.5 
percent  of  the  voting  shares  of  First 
National  Bank.  Fontanelle,  Iowa. 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  13. 1964. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

IFR  Doc  84-30204  Pllad  11-18-84: 8.45  am) 
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Home  National  Corporation,  at  al^ 
Applications  To  Engage  de  Novo  in 
Permissitile  Nonbanlcing  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulations 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Reugulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  pesons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effect^,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dsipute,  summarizing  the 
evidence  that  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  6, 1984. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Home  National  Corporation, 
Milford.  Massachusetts;  to  engage  de 
novo  through  its  subsidiary  ,  H.N.B. 
Service  Corporation,  Milford, 
Massachusetts,  in  servicing  mortgage 


.45662 
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loans  for  their  account  and  for  the 
account  of  others  including  all  activities 
incidental  thereto  and  specifically 
including  the  following  activities: 
Processing  of  loan  applications  for 
approval  by  the  mortgagee;  preparation 
of  documents  relating  to  the  mortgage 
loans  including  the  mortgage  note, 
disclosure  statements,  and  RESPA 
statements;  billing  and  collection  of 
payments  and  disbursement  of  ecrows 
for  taxes  and  insurance;  collection  of 
delinquent  accounts:  and  preparation  of 
periodic  reports  to  the  mortgages.  These 
activities  would  be  performed  in  the 
State  of  Massachusetts. 

B.  Federal  Raserva  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta.  Georgia 
30303: 

1.  Farmers  Bancshares,  Inc..  Malone, 
Florida:  to  engage  de  novo  through  its 
subsidiary.  Farmers  Insurance  Agency. 
Inc.,  Malone,  Florida,  in  selling  auto, 
homeowners/rentors.  life  and  health/ 
medical  insurance  in  a  community 
having  a  population  of  less  than  5,000. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  American  Fletcher  Corporation. 
Indianapolis,  Indiana;  to  engage  de  novo 
through  its  subsidiary,  American 
Fletcher  Mortgage  Company,  Inc., 
Lexington.  Kentucky,  in  making  first 
mortgage  loans  on  1-4  family  residences 
for  sale  to  other  investors.  These 
activities  would  be  conducted  from  an 
office  in  Lexington,  Kentucky,  serving 
Fayette,  Bourbon,  Jessamine,  Woodford, 
Madison.  Scott,  and  Clark  Counties, 
Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  13, 1984. 

James  McAfee. 

Associate  Secretary  of  the  Board. 
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Security  Pacific  Corp.;  Application  To 
Engage  de  Novo  in  Nonbanking 
Activities 

The  Company  listed  in  this  notice  has 
filed  an  application  under  t  225.23(a)(3] 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)),  to  engage  de  novo 
through  a  national  bank  subsidiary  in 
deposit-taking,  including  the  taking  of 
demand  deposits,  and  other  activities 
specified  below.  The  proposed 
subsidiary  will  not  engage  in 
commercial  lending  transactions  as 


defined  in  Regulation  Y.  The  Board  has 
determined  by  order  that  such  activities 
are  closely  related  to  banking.  U.S. 
Trust  Company  (70  Federal  Reserve 
Bulletin  371  (1984)).  Although  the  Board 
is  publishing  notice  of  this  application, 
under  established  Board  policy  the 
record  of  the  application  will  not  be 
regarded  as  complete  and  the  Board  will 
not  act  on  the  application  unless  and 
until  a  preliminary  charter  for  the 
proposed  national  bank  subsidiary  has 
been  submitted  to  the  Board. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consumation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  edverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Federal  Reserve 
Bank  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  10, 
1984. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  Security  Pacific  Corporation,  Los 
Angeles,  California;  to  engage  de  novo 
through  the  following  national  bank 
subsidiaries  in  providing  consumer 
banking  services,  including  lending 
services,  deposit  taking  services,  trust 
and  advisory  services:  Security  Pacific 
Naitonal  Bank  of  Arizona,  Phoenix, 
Arizona;  Security  Pacific  National  Bank 
of  Colorado,  Denver,  Colorado;  Security 
Pacific  National  Bank  of  Connecticut. 
East  Hartford.  Connecticut;  Security 
Pacific  National  Bank  of  Florida, 
Orlando,  Florida;  Security  Pacific 
National  Bank  of  Georgia,  Atlanta, 
Georgia;  Security  Pacific  National  Bank 
of  Hawaii,  Honolulu.  Hawaii;  Security 
Pacific  National  Bank  of  Illinois. 
Schaumberg,  Illinois:  Security  Pacific 


National  Bank  of  Massachusetts.  Natick. 
Massachusetts;  Security  Pacific  National 
Bank  of  Miimesota,  Bumsville, 
Minnesota;  Security  Pacific  National 
Bank  of  Nevada,  Las  Vegas,  Nevada; 
Security  Pacific  National  Bank  of  New 
Mexico,  Albuquerque,  New  Mexico; 
Security  Pacific  National  Bank  of  New 
York.  White  Plains,  New  York;  Security 
Pacific  National  Bank  of  North  Carolina, 
Charlotte,  North  Carolina;  Security 
Pacific  National  Bank  of  Oregon. 
Portland,  Oregon;  Security  Pacific 
National  Bank  of  Pennsylvania,  King  of 
Prussia,  Pennsylvania;  Security  Pacific 
National  Bank  of  Texas  (Dallas),  Dallas, 
Texas;  Security  Pacific  National  Bank  of 
Texas  (Houston),  Houston,  Texas; 
Security  Pacific  National  Bank  of  Utah. 
Salt  Lake  City,  Utah;  Security  Pacific 
National  Bank  of  Virginia,  McLean, 
Virginia;  Security  Pacific  National  Bank 
of  Washington,  Bellevue,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  13, 1984. 
fames  McAfee, 
A  ssociate  Secretary  of  the  Board. 

|FR  Ooc  S4-3(»)e  Filed  U-lS-ac  «:«  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

[GSA  BuUatin  FPMR  A-40,  Supp.  12] 
Changes  to  Federal  Travel  Regulations 

agency:  Office  of  Federal  Supply  and 
Services,  GSA. 

ACTKM:  Notice  of  changes  to  Federal 
Travel  Regulations  (FTR). 

summary:  GSA  has  issued  GSA  Bulletin 
FPMR  A-40,  Supplement  12,  transmitting 
a  changed  page  to  amend  FPMR  101-7, 
Federal  Travel  Regulation  (FTR). 
Chapter  2,  Part  6,  to  increase  the 
maximum  dollar  amount  for 
reimbursement  of  allowable  real  estate 
sale  and  purchase  expenses  incident  to 
change  of  official  station. 
EFFECTIVE  DATE:  The  revised  provisions 
in  Part  6  of  Chapter  2  of  the  FTR  are 
effective  for  employees  whose  effective 
date  of  transfer  is  on  or  after  October  1. 
1984.  For  purposes  of  these  regulations, 
the  effective  date  of  transfer  is  the  date 
on  which  the  employee  reports  for  duty 
at  the  new  official  station. 

FOR  FURTHER  INFORMATION  CONTACT. 

Raymond  Price,  Travel  and 
Transportation  Regulations  Division, 
(703)  557-1256. 

SUPPt.EMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  nde  is  not  a  major 
rule  for  the  pruposes  of  Executive  Order 
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12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

Section  118  of  Pub.  L  98-151  (97  Stat. 
977).  November  14, 1983.  which 
amended  the  statutory  authority  for  the 
employee  relocation  allowances 
contained  in  subchapter  II  of  chapter  57, 
title  5,  United  States  Code,  introduced 
into  the  law  for  the  first  time  dollar 
limitations  for  reimbursement  of 
expenses  for  the  sale  and/or  purchase  of 
a  residence  incident  to  an  employee's 
transfer  to  a  new  official  station. 

The  amended  5  U.S.C.  5724a(a)(4)  also 
provides  for  an  annual  update  in  the 
maximum  dollar  amount  applicable  to 
reimbursement  of  expenses  incurred  by 
an  employee  for  sale  and  purchase  of  a 
residence.  The  law  requires  that  the 
dollar  amounts  be  increased  effective 
October  1  of  each  year  based  on  the 
percent  change,  if  any,  in  the  Consumer 
Price  Index  for  All  Urban  Consumers. 
United  States  City  Average,  Housing 
Component  for  December  of  the 
preceding  year  over  that  published  for 
December  of  the  second  preceding  year. 

Explanation  of  changes.  Paragraphs 
2-6.2g(l)  and  (2)  are  amended  to  refiect 
a  3.5  percent  increase  in  the  dollar 
maximums  for  reimbursement  of 
allowable  expenses  incurred  for  the  sale 
of  the  residence  at  the  old  official 
station  from  $15,000  to  $15,525,  and  for 
the  purchase  of  a  new  residence  at  the 
new  official  station  from  $7,500  to 
$7,763.  Agencies  should  make  a  pen  and 
ink  change  to  annotate  the  Real  Estate 
Expenses  section  on  page  6  of  Table  2  in 
Appendix  2-A  to  reflect  the  new  dollar 
amounts  and  the  effective  date.  The 
table  will  be  changed  ofllcially  in  a 
future  change  to  the  regulations. 
Accordingly,  the  Federal  Travel 
Regulations,  are  amended  as  follows: 

CHAPTER  2— RELOCATION  ALLOWANCES 

PART  6— ALLOWANCES  FOR 
EXPENSES  INCURRED  IN 
CONNECTION  WITH  RESIDENCE 
TRANSACTIONS 

1.  Autliority  Sec.  205(c).  63  Stat.  390:  40 
U.S.C.  488(c):  5  U.S.C.  5707;  Executive  Order 


No.  11609.  July  22, 1971.  and  No.  12466. 
February  27, 1964 

2.  Paragraph  2-6.2g  is  revised  to  read 
as  follows: 

2-6.2.    RetmbursaMe  and  nonreimbursabte 
expwwes. 

*        *        *        *        « 

g.  Overall  Limitations.  The  total 
amount  of  expenses  that  may  be 
reimbursed  is  as  follows: 

(1)  In  connection  with  the  sale  of  the 
residence  at  the  old  official  station, 
reimbursement  shall  not  exceed  10 
percent  of  the  actual  sale  price  or 
$15,525,  whichever  is  the  lesser  amount. 

(2)  In  connection  with  the  purchase  of 
a  residence  at  the  new  official  station, 
reimbursement  shall  not  exceed  5 
percent  of  the  purchase  price  of  $7,763, 
whichever  is  the  lesser  amount. 
***** 

Dated:  October  29. 1984. 
Ray  Kline, 
A  cling  A  dministrator  of  General  Services. 

|FR  Doc  84-30203  Piled  11-lS-M:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  •40-0347] 

Action  Level  for  Methyl  Mercury  In 
Fish;  Availability  of  Compliance  Policy 
Guide 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  FDA  Compliance  Policy 
Guide  7108.07.  The  guide  has  been 
revised  to  change  the  basis  for 
enforcement  of  the  action  level  for 
mercury  in  fish  from  total  mercury 
content  to  methyl  mercury  content.  The 
revised  action  level,  1  part  per  million 
(ppm)  mercury  fromo  methyl  mercury,  is 
effective  immediately. 

address:  Written  comments  regarding 
the  action  level  and  requests  for  single 
copies  of  the  revised  guide  are  to  be 
submitted  to  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5800  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  M.  Taylor,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-310),  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington,  DC  20204.  202-485- 
0187. 

SUPPLEMENTARY  INFORMATION:  Since  its 


adoption,  the  1  ppm  action  level  for 
mercury  in  fish  has  been  based  upon  the 
toxicity  of  methyl  mercury.  FDA  has 
enforced  this  level,  however,  on  the 
basis  of  total  mercury  because,  at  the 
time  the  agency  established  this  action 
level,  no  suitable  analytical  enforcement 
method  for  methyl  mercury  existed.  In 
most  fish,  almost  all  the  mercury  present 
is  in  the  form  of  the  methyl  compound. 

In  the  Federal  Register  of  fanuary  19. 
1979  (44  FR  3990),  FDA  made  a 
commitment  to  revise  the  action  level  to 
a  methyl  mercury  basis  when  an 
appropriate  method  for  this  form  of 
mercury  became  available.  Currently, 
the  method  in  the  the  fourteenth  edition 
of  the  Association  of  Offical  Analytical 
Chemists  (AOAC)  book  of  methods. 
§  25.146-25.152.  is  suitable  for 
determining  methyl  mercury  content  for 
enforcement  purposes.  The  agency  has 
accordingly  revised  the  mercury  action 
level  to  make  clear  that  agency 
enforcement  actions  will  be  based  on 
the  methyl  mercury  content  of  the  fish. 

The  agency  acknowledges  that  the 
revision  of  the  action  level  might  result 
in  a  slight  increase  in  consumer 
exposure  to  methyl  mercury.  However, 
this  increase  in  exposure  will  not  be  of 
public  health  concern.  Previously,  the 
agency  considered  that  the  total 
mercury  measured  was  all  from  methyl 
mercury.  Now,  the  agency  can 
specifically  measure  the  mercury  from 
the  methyl  compound.  The  use  of  this 
new  method  thus  effectuates  the  original 
intent  of  the  1  ppm  action  level.  The 
agency  reaffirms  that  this  action  level  is 
adequate  to  protect  the  public  health. 
The  use  of  the  new  method  will  continue 
to  assure  that  exposure  to  methyl 
mercury  is  adequately  controlled. 

Interested  persons  may  submit  written 
comments,  along  with  supportive  data, 
on  FDA  Compliance  Policy  Guide 
7108.07,  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  November  9, 1984. 

William  F.  Roodolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|Flt  Doc  84-30198  FIM  11-16-84:  8:45  ami 
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Certain  Single  Entity  Coronary 
Vasodilators— Oral  Nitroglycerin;  Drug 
Efficacy  Stixty  Implementation; 
Revocation  of  Exemption; 
Announcement  of  Marlceting 
Conditions 

Correction 

In  the  correction  to  FR  Doc.  84-23655 
that  appeared  in  the  third  column  of 
page  45071,  in  the  issue  of  Wednesday, 
November  14, 1984,  matce  the  following 
corrections: 

1.  In  paragraph  2. ,  The  formula  in  the 
seventh  line  should  have  read 
■'(CJiJM,0,)". 

2.  In  paragraph  3. ,  fourth  line,  "does" 
should  have  read  "doses". 

BIUJNQ  COK  1SM-ai-« 


DEPARTMENT  OF  THE  INTERIOR 

National  Parit  Service 

AvaRaMHty  Draft  Land  Protection  Plan; 
Allbates  Flint  Quarries  National 
Monument,  Potter  County,  TX 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  Title 
40  of  the  Code  of  Federal  Regulations. 
Chapter  1  of  Title  36  of  the  Code  of 
Federal  Regulations  and  the  final 
interpretive  rule  for  Preparation  of  Land 
Protection  Plans  printed  in  the  Federal 
Register  on  May  11, 1983  (48  FR  21121). 
the  National  Park  Service  has  prepared 
a  Draft  Land  Protection  Plan  for 
Alibates  Flint  Quarries  National 
Monument  Potter  County,  Texas. 

The  Draft  Land  I*rotection  Plan 
addresses  the  protection  of  291.74  acres 
within  the  authorized  boundary  that 
have  not  been  acquired.  It  considers 
alternate  means  of  protection,  provides 
for  public  use  and  safety  and  identifies 
what  land  or  interest  in  land  need  to  be 
in  Federal  ownership  in  order  to  achieve 
managment  purposes  consistent  with  the 
intent  of  Congress  in  authorizing  the 
park. 

Copies  of  the  Draft  Land  Protection 
Plan  are  available  from  Lake  Meredith 
Recreation  Area/Alibates  Flint  Quarries 
National  Monument  Post  OfHce  Box 
1438,  Pritch,  Texas  79038;  and  the 
Southwest  Regional  Office,  National 
Park  Service,  Post  Office  Box  728.  Santa 
Fe,  New  Mexico  87501.  and  will  be  sent 
upon  request. 

Anyone  wishing  to  submit  comments 
on  the  Draft  Land  Protection  Plan  should 
provide  them  to  the  Superintendent 
Lake  Meredith  Recreation  Area/ 
Alibates  Flint  Quarries  National 
Monument,  at  the  address  provided 


above,  within  30  days  from  the 
publication  date  of  this  notice. 

Dated:  November  2, 1984. 
Robert  I.  Kerr, 
RegionaJ  Director,  Southwest  Region. 

|FR  Doc  M-30241  Filed  11-10-84: 11:45  un\ 
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Availability  Draft  Ger>eral  Management 
Plan/Environmental  Assessment,  Port 
Union  National  Monument,  Mora 
County,  NM 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  and 
Title  40  of  the  Code  of  Federal 
Regulations,  the  National  Park  Service 
has  prepared  a  Ch-aft  General 
Management  Plan/Environmental 
Assessment  Fort  Union  National 
Monument,  Mora  County,  New  Mexico. 

The  Draft  General  Management  Plan/ 
Environmental  Assessment  will  chart  an 
effective  management  and  development 
strategy  for  future  resource 
management,  visitor  use,  and  operations 
at  Fort  Union  National  Monument. 

Copies  of  the  Draft  General 
Management  Plan/Environmental 
Assessment  are  available  from  Capulin 
Mountain/Fort  Union  National 
Monuments,  Capulin.  New  Mexico 
88414;  and  the  Southwest  Regional 
Office,  National  Park  Service,  Post 
Office  Box  728.  Santa  Fe,  New  Mexico 
87501,  and  will  be  sent  upon  request 

Anyone  wishing  to  provide  comments 
on  the  Draft  General  Management  Plan/ 
Environmental  Assessment  should 
provide  them  to  the  Superintendent. 
Capulin  Mountain/Fort  Union  National 
Monuments,  Capulin,  New  Mexico 
88414.  within  30  days  from  the 
publication  date  of  this  notice. 

Dated:  November  2. 1984. 
Robert  I.  Kan. 
RegionaJ  Director.  Southwest  Region. 

|FR  Doc.  a»-3aZ40  FUcd  11-1«-M;  a:4S  un| 
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Indiana  Dunes  Natiorwl  Lakeshore 
Advisory  Commission;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act  86  Stat.  770.  5  U.S.C.  App.  1.  as 
amended  by  the  Act  of  September  13, 
1976,  90  Stat.  1247,  that  a  meeting  of  the 
Indiana  Dunes  National  Lakeshore 
Advisory  Commission  will  be  held  at  10 
a.m.,  CDT,  on  Friday,  December  7, 1984. 
at  the  Indiana  Dunes  National, 
Lakeshore  Visitor  Center  at  U.S. 
Highway  12  and  Kemil  Road. 
Chesterton.  Indiana. 

The  Commission  was  established  by 
the  Act  of  November  5. 1966.  80  Stat. 


1309, 16  U.S.C.  460U-7,  as  amended  by 
the  Act  of  October  la  1976.  90  Stat. 
2530.  2533,  to  meet  and  consult  with  the 
Secretary  of  the  Interior  on  matters 
related  to  the  administration  and 
development  of  the  Indiana  Dunes 
National  Lakeshore. 

The  members  of  the  Commission  are 
as  follows: 

Mr.  ]ohn  R.  Schnurlein  (Chairperson) 
Mr.  Ronald  Bensz 
Ms.  Anna  R.  Carlson 
Mr.  Harry  W.  Frey 
Mr.  R.  M.  Gacki 
Ms.  Gail  H.  Harris 
Mr.  James  Holland 
Ms.  Lynne  Kaser  * 

Mr.  James  H.  Lahey 
Mr.  William  L.  Lieber 
Ms.  Kay  M.  Rhame 
Dr.  John  Tucker 
Mr.  Norman  E.  Tufford 

Matters  to  be  discussed  at  this 
meeting  include: 

1.  Chairman's  Quarterly  Report. 

2.  Status  of  Land  Protection. 

3.  Quarterly  Status  Report  of  1984 
Operations. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  prior  to  the 
meeting  a  written  statement  concerning 
the  matters  to  be  discussed.  Persons 
wishing  further  information  concerning 
the  meeting,  or  who  wish  to  submit 
written  statements,  may  contact  Dale  B. 
Engquist,  Superintendent  Indiana  Dunes 
National  Lakeshore,  1100  North  Mineral 
Springs  Road.  Porter,  Indiana  46304, 
telephone  219-926-7561. 

Minutes  of  the  meeting  will  be  * 
available  for  public  inspection  4  weeks 
after  the  meeting  at  the  office  of  the 
Indiana  Dune  National  Lakeshore 
located  at  1100  North  Mineral  Springs 
Road,  Porter.  Indiana. 

Dated:  Noveml)er  8, 1984. 
Charles  H.  Odegaoid, 

Regional  Director,  Midwest  Region. 

|FR  Doc.  M-M2M  Filed  11-1*-M:  •:45  am| 
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Appalachian  National  Scenic  Trail; 
Relocations  of  Rights-of-Way 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice  of  relocation. 

summary:  The  proposed  relocations  set 
forth  below  are  deemed  necessary  to 
preserve  the  purpose  for  which  the 
Appalachian  National  Scenic  Trail  was 
established.  As  a  part  of  the  program  to 
protect  and  estabhsh  an  Appalachian 
Trail  corridor,  the  Department  of  the 
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Interior,  in  consultation  with  affected 
landowners,  trail  clubs,  and  state  and 
Federal  Government  representatives, 
has  determined  that  where  the  Trail  is 
now  along  roads,  close  to  houses  or 
otherwise  poorly  located,  the  National 
Park  Service,  will  seek  an  alternative 
location.  When  necessary,  an 
alternative  Trail  route  will  be  located 
outside  the  existing  right-of-way 
pursuant  to  section  7  of  the  National 
Trails  System  Act  which  established  a 
process  for  necessary  relocations  after 
publication  of  notice  in  the  Federal 
Register  and  appropriate  consultation. 
DATE:  Written  comments,  suggestions  or 
objections  will  be  accepted  until 
December  19, 1984. 

ADDRESS:  Comments  should  be  directed 
to:  Project  Manager,  Appalachian  Trail 
Project  Office.  Harpers  Ferry.  West 
Virginia  2542S. 

FOR  nmTMER  INFORMATION  CONTACT: 

David  Richie,  Manager.  Appalachian 
Trail  Project.  Telephone  (304)  535-2346. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Trails  System  Act 
became  law  on  October  2. 1968.  The  Act 
created  a  system  to  identify  and 
establish  a  National  Trails  System.  It 
also  established  the  Pacific  Crest  Trail 
and  the  Appalachian  Trail  as  the  intial 
National  Scenic  Trails. 

Section  7  of  the  National  Trails 
system  Act  created  a  process  for  the 
administration  and  development  of 
National  Scenic  Trails.  This  process 
included  the  responsibility  to  select  an 
initial  right-of-way  for  the  National 
Scenic  Trails  and  to  publish  notice  of 
this  right-of-way  in  the  Federal  Register 
together  with  appropriate  maps  and 
descriptions.  In  selecting  this  right-of- 
way,  the  Secretary  was  required  to 
obtain  the  advice  and  assistance  of  the 
states,  local  governments,  private 
organizations,  and  landowners  and  land 
users  concerned.  For  a  two-year  period 
after  selection,  he  was  also  required  to 
withhold  federal  action  and  to 
encourage  the  states  or  local 
governments  involved  (1)  to  enter  into 
written  cooperative  agreements  with 
landowners,  private  organizations  and 
individuals  to  provide  the  necessary 
trail  right-of-way,  or  (2)  to  acquire  such 
lands  or  interests  therein  to  be  utilized 
as  segments  of  the  National  Scenic 
Trail.  These  responsibilities  for  the 
Appalachian  Trail  have  been  completed. 
A  preliminary  right-of-way  and  Trail 
route  was  selected  after  compliance 
with  the  consultation  requirements  of 


the  Act  and  published  in  the  Federal 
Register.  Vol.  36.  No.  197,  Saturday, 
October  9, 1971,  and  the  states  and  local 
governments  have  subsequently  had  the 
opportunity  to  act  to  protect  the  Trail. 

Changes  in  the  Trail  route  within  the 
previously  established  right-of-way  are 
routinely  made.  Section  7  also 
established  a  process  for  necessary 
relocations  of  the  right-of-way  after 
publication  of  notice  in  the  Federal 
Register.  This  process  includes  the 
responsibility  to  relocate  segments  of  a 
National  Scenic  Trail  right-of-way  if 
such  a  relocation  is  necessary  to 
preserve  the  purpose  for  which  the  Trail 
was  established. 

On  March  21, 1978,  Pub.  L.  95-248  was 
enacted  amending  the  original  National 
Trails  System  Act  The  thrust  of  this 
amendment  was  to  further  the 
protection  efforts  under  the  original 
legislation,  calling  for  an  immediate 
federal  land  acquisition  program.  It  also 
directed  that  this  program  be 
substantially  completed  within  three 
years  of  September  30. 1978. 

The  original  Act  was  further  amended 
by  Pub.  L  95-625  dated  November  10, 
1978.  This  Act  eliminated  the 
requiremelft  for  the  Federal  Government 
to  wait  two  years  after  notice  of 
selection  of  the  right-of-way  before 
acquisition  could  be  initiated.  We  are 
kept  advised  on  any  action  by  states  or 
localities  to  protect  the  Trail  where 
relocations  are  involved. 

As  a  part  of  this  program  to  protect 
and  establish  an  Appalachian  Trail 
corridor,  the  Department  of  the  Interior, 
in  consultation  with  landowners,  trail 
clubs,  and  government  representatives, 
has  determined  that  where  the  Trail  is 
along  roads,  close  to  houses  or 
otherwise  poorly  located,  the  National 
-Park  Service,  will  seek  an  alternative 
location,  wherever  possible,  either 
pursuant  to  a  change  in  Trail  route,  if 
feasible,  within  the  existing  right-of- 
way,  or  pursuant  to  the  process  outlined 
above  by  publishing  a  notice  of  right-of- 
way  relocation  in  the  Federal  Register 
after  appropriate  consultation. 

Consistent  with  this  decision,  the 
rights-of-way  for  the  following  sections 
of  the  Appalachian  National  Scenic 
Trail  will  be  relocated  outside  of  the 
originally  designated  rights-of-way  to 
facilitate  revised  Trail  routes  that  take 
advantage  of  the  terrain  so  that  these 
portions  of  the  Trail  meet  the  criteria 
and  the  purpose  for  which  this  Trail  was 
established. 

Beginning  approximately  2,500  feet 
south  of  Joe's  Hole  on  the  Bald 


Mountain/Caratunk  Town  Line,  Maine, 
continuing  northwesterly  ending  at 
Middle  Mountain,  as  indicated  in  panel 
61  A. 

Beginning  at  Crocker  Mountain. 
Maine,  continuing  southeasterly  to  a 
point  approximately  2,500  feet 
southwest  of  the  summit  of  Sugarloaf 
Mountain,  turning  southwesterly  to 
Spaulding  Mountain,  continuing 
southwesterly  to  Lone  Mountain,  then 
descending  Lone  Mountain,  turning 
northwesterly,  as  indicated  in  panels 
85A,  85B,  85C,  and  86A. 

Beginning  at  the  Jefferson  National 
Forest,  Troutville,  Virginia,  continuing 
northwesterly  crossing  Route  11/220  and 
passing  under  Interstate  81,  then  turning 
southwesterly  parallel  to  1-81  for 
approximately  3.900  feet,  then  turning 
west  as  indicated  in  panels  567A,  568A 
and  569A. 

Appropriate  maps,  as  designated 
above,  are  provided  as  an  appendix  to 
this  notice  to  indicate  the  revised  rights- 
of-way  and  the  Trail  route  within  those 
rights-of-way.  These  changes  are  in 
compliance  with  provisions  of  Section  7 
of  the  National  Trails  System  Act,  as 
amended,  as  discussed  above. 

Affected  landowners  have  been 
contacted  and  afforded  an  opportunity 
to  provide  us  their  advice  and 
assistance  in  selection  of  the  revised 
rights-of-way  and  Trail  routes  within 
those  rights-of-way.  In  addition,  the 
rights-of-way  and  Trail  routes  have  been 
selected  in  consultation  with  members 
of  the  Advisory  Council  for  the 
Appalachian  National  Scenic  Trail  and 
with  state  and  local  officials. 

The  purpose  of  this  notice  is  to 
request  further  public  comment  in  the 
proposed  relocation  of  the  trail  right-of- 
way  and  trail  routes.  An  environmental 
assessment  report  relating  to  each 
relocation  where  the  National  Park 
Service  is  acquiring  land  is  on  file  in  the 
Project  Manager's  Office.  Appalachian 
Trail  Project  Office.  Harpers  Ferry.  West 
Virginia  25425.  Comments  concerning 
relocations  may  also  be  provided  to  the 
Project  Manager  on  or  before  December 
19. 1984. 

Following  review  of  comments  on  the 
environmental  assessment  and  the 
relocations,  a  decision  regard. ng 
findings  of  significant  impact  pertaining 
to  these  relocations,  and  the 
implementation  of  the  relocations,  will 
be  published. 
Russell  E.  Dickenson, 
Director,  National  Park  Service. 

WU.INa  COOC  4S10-70-M 
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INTETOTATE  COMMERCE 
COMMISSION 

(Dock**  No.  AB-12  (8ub-Na  SIX)) 

Southern  Pacific  Transportation  Co.; 
Abandonment  and  Dtaconti  nuance  of 
Service  Exemption  in  YamhiH  County. 
OR;  Exemption 

Southern  Paciflc  Transportation 
Company.  (SPT)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152. 
Subpart  F — Exempt  Abandonments,  1 
ICC.  2d  55,  decided  April  16. 1984.  SPT 
will  discontinue  service  and  abandon  its 
line  of  railroad  known  as  the  Westside 
Branch  between  milepost  742.568  near 
Carlton  and  milepost  754.568  near 
Seghers,  a  distance  of  12.00  miles  in 
Yamhill  County,  OR. 

SPT  has  certified  that  (1)  no  local 
trafnc  has  moved  over  the  line  for  at 
least  2  years.  (2)  overhead  traffic  is  not 
handled  on  the  lines,  and  (3)  no  formal 
complaint,  filed  by  a  user  of  rail  service 
on  the  line,  or  by  a  state  or  local 
governmental  entity  acting  on  behalf  of 
a  user,  regarding  cessation  of  service 
over  the  line,  either  is  pending  with  the 
Commission,  or  has  been  decided  in 
favor  of  a  complainant  within  the  2-year 
period  preceding  this  notice.  The  Public 
Utilities  Commission  in  Oregon  has 
been  notified  in  writing  at  least  10  days 
prior  to  the  filing  of  this  notice.  See 
Exemption  of  Out  of  Service  Rail  Lines, 
366 1.C.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  or  discontinuance  of 
service  will  be  protected  pursuant  to 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979). 

The  exemption  will  be  eH'ective  on 
December  19. 1984  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  the  effective  date  of  the  exemption 
must  be  filed  by  November  29, 1984,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  10, 
1984,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  G.A.  Laakso, 
One  Market  Plaza,  Southern  Pacific 
Bldg.,  San  Francisco,  CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 


Decided: 

By  the  Commission,  Heber  P.  Hardy. 
Director,  Ofllce  of  Proceedings. 
lauMS  H.  Bayna. 

Secretary. 

(FR  Ooc  a4-302g>  FtM  I1-I»-M:  8:46  Mn| 
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(Ex  Part*  No.  274  (SMb4«a  lOh  Ex  Parts  No. 
282  (Sub-No.  ^] 

Environmental  Notices  In 
Abandonment  and  Rail  Exemption 
Proceedings;  Railroad  Consolidation 
Procedures 

AQENCV:  Interstate  Commerce 

Commission. 

action:  Notice. 

SUMMARv:  By  decision  served  and 
published  April  17. 1984  (49  FR  15087). 
the  Commission  adopted  regulations 
requiring  rail  carrier  applicants  in 
abandonment  and  exemption 
proceedings  to  issue  environmental 
notices  directly  to  the  appropriate  State 
agency.  A  list  of  the  designated  State 
agencies  was  published  September  20, 
1984  (49  FR  36942),  but  it  contained  some 
incorrect  designations.  A  corrected  list 
is  published  in  this  notice. 
EFFECnve  DATR  November  19, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Michel.  (202)  275-7657. 
SUPPLEMENTARV  INFORMATION:  We  are 
publishing  a  revised  list  of  the  State 
agencies  designated  to  receive 
environmental  notices  (.see  Appendix). 
In  those  instances  where  more  than  one 
agency  was  selected  by  the  State,  we 
have  chosen  the  agency  that  will  receive 
the  notice.  For  those  States  that  did  not 
designate  an  agency,  the  notice  must  be 
served  upon  the  governor  as  shown  in 
the  list. 

Decided:  November  13. 1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett, 
Gradison,  Simmons.  Lamboley,  and  Strenio. 
Jaines  H.  Bayne, 
Secretary. 

Appendix 

Alabama  Department  of  Environmental 

Management,  2721  Gunter  Park  Drive. 

Montgomery.  AL  36130. 
Alaska  Department  of  Environmental 

Conservation,  437  E  Street. 

Anchorage,  AK  99501. 
Governor,  State  of  Arizona.  State 

CapitoL  Phoenix.  AZ  87007. 
Governor,  State  of  Arkansas,  State 

CapitoL  Little  Rock,  AR  72201. 
Chief,  Railroad  Operations  ft  Safety 

Branch,  California  Public  Utilities 

Commission,  1390  Market  Street,  San 

Francisco,  CA  94102. 


Public  Utilities  Commission,  1580  Logan 

Street,  Office  Level  II.  Denver,  CO 

80203. 
Governor,  State  of  Connecticut,  State 

Capitol.  Hartford,  CT  spilS. 
Federal  Aid  Coordinator,  J3t>dget  Office, 

State  Single  Point  of  Contact,  P.O.  Box 

1401.  Dover,  DE  19903. 
Mayor,  1350  Pennsylvania  Avenue,  NW., 

Washington.  DC  20004. 
Executive  Office  of  the  Governor.  Office 

of  Plarming  ft  Budgeting,  The  CapitoL 

Tallahassee.  FL  32301. 
Administrator,  Georgia  State 

Clearinghouse,  Room  608.  270 

Washington  Street  SW..  Atlanta.  GA 

30334. 
State  of  Idaho  Transportation 

Department,  P.O.  Box  7129.  Boise.  ID 

83707. 
Governor.  State  of  Illinois.  State  House, 

Springfield,  IL  6270& 
Indiana  Department  of  Transportation. 

143  west  Market  Street.  Suite  300. 

Indianapolis,  IN  46204. 
Office  of  the  General  CounseL  Iowa 

Department  of  Transportation, 

Transportation  Regulation  Authority, 

507 10th  Street,  Des  Moines,  lA  50319 
Governor,  State  of  Kansas,  State  House, 

Topeka.  KS  66612. 
Governor,  Commonwealth  of  Kentucky. 

State  CapitoL  Frankfort  KY  40601. 
Governor,  State  of  Louisiana.  State 

Capitol.  Baton  Rouge,  LA  70804. 
Governor,  State  of  Maine,  State  House. 

Augusta,  ME  04333. 
Director,  State  Clearinghouse  for 

Intergovernmental  Assistance, 

Department  of  State  Planning.  301 

West  Preston  Street.  Baltimore.  MD 

21201. 
Governor,  Commonwealth  of 

Massachusetts.  State  House,  Boston. 
■»MA  02133. 
Michigan  Department  of  Transportation. 

Bureau  of  Urban  and  Public 

Transportation.  Box  30028,  Lansing. 

MI  48909. 
Governor.  State  of  Minnesota.  State 

Capitol,  St.  Paul.  MN  55515. 
Governor.  State  of  Mississippi.  New 

CapitoL  Jackson.  MS  39201. 
Chief  Engineer,  Missouri  Highway  and 

Transportation  Department  P.O.  Box 

27a  lefferson  City.  Mo  65102. 
Transportation  Division.  Department  of 

Commerce,  1424  9th  Avenue.  Helena. 

MT  59620-0401. 
Department  of  Enviroimiental  ControL 

P.O.  Box  94877,  Lincoln,  NE  68509- 

4877. 
State  Office  of  Community  Services, 

Capitol  Complex.  Carson  City.  NV 

89710. 
Governor,  State  of  New  Hampshire. 

State  House.  Concord,  NH  03301. 
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Office  of  the  Commissioner,  Department 

of  Environmental  Protection,  CN  402. 

Trenton.  N]  08625. 
Governor,  State  of  New  Mexico,  State 

Capitol,  Santa  Fe,  NM  87503. 
State  Clearing  House,  Division  of 

Budget,  State  Capitol.  Albany.  NY 

12224. 
North  Carolina  State  Clearinghouse,  116 

West  Jones  Street,  Raleigh.  NC  27611. 
Governor.  State  of  North  Dakota,  State 

Capitol.  Bismarck,  ND  58505. 
Governor,  State  of  Ohio.  State  House. 

Columbus,  OH  43215. 
Oklahoma  Corporation  Commission, 

Transportation  Division,  Railroad 

Department,  Jim  Thorpe  Building, 

Oklahoma  City,  OK  73105. 
Public  Utihty  Commissioner,  Rail/Air 

Program.  Labor  ft  Industries  Building, 

Salem,  OR  97310. 
Governor.  Commonwealth  of 

Pennsylvania,  The  Capitol 

Harrisburg,  PA  17120. 
Department  of  Administration, 

Statewide  Planning  Program,  285 

Melrose  Street.  Providence.  RI  02907. 
Governor's  Division  of  Transportation. 

Edgar  A.  Brown  Building.  1205 

Pendleton  Street.  Suite  476.  Columbia. 

SC  29201. 
Governor.  State  of  South  Dakota,  State 

Capitol,  Pierre,  SD  57501. 
Tennessee  Department  of 

Transportation,  Public  Transportation 

ft  Aeronautics  Division,  James  K.  Polk 

Building.  Suite  700.  Nashville.  TN 

37219. 
Governor.  State  of  Texas.  State  Capitol 

Austin.  TX  78701. 
Office  of  Planning  and  Budget,  State 

Capitol  Building,  Salt  Lake  City,  UT 

84114. 
Governor.  State  of  Vermont  State 

House.  Montpelier,  VT  05602. 
Rail  Division  Administrator,  Department 

of  Highways  ft  Transportation,  1221 

East  Broad  Street.  Richmond.  VA 

23219. 
Governor.  State  of  Washington. 

Legislative  Building,  Olympia.  WA 

98504. 
West  Virginia  Railroad  Maintenance 

Authority,  P.O.  Box  490,  MooreHeld, 

WV  28836. 
Wisconsin  Department  of 

Transportation,  OfRce  of  General 

Counsel,  P.O.  Box  7910.  Madison.  Wl 

53707. 
State  Planning  Coordinator's  Office, 

2320  Capitol  Avenue.  Cheyenne.  WY 

82002. 

\n  Dec  M-«S12  FIM  U-16-M;  ftIS  ami 
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(Fkwnce  Docket  No.  30558] 

Industrial  Devetopment  Corporation; 
Exemption  From  49  U.S.C.  Subtitle  IV 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMANV:  The  Commission  exempts  the 
Industrial  Development  Corporation  of 
Clinton  County,  PA,  from  49  U.S.C. 
Subtitle  IV  [except  sections  10905(f)  (4], 
10505(e)  and  (g)).  in  connection  with 
operations  over  a  1.0-mile  line  in  Clinton 
County.  PA. 

DATES:  This  exemption  is  effective  on 
November  16, 1984.  Petitions  for 
reconsideration  must  be  filed  by 
December  6. 1984. 

AOORESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30558  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners  representative:  Peter  A. 
Gilbertson.  Suite  350. 1575  Eye  Street. 
NW..  Washington,  DC  20005. 

FOM  RmTNER  INFORMATION  CONTACT. 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Interstate  Commerce 
Commission.  Room  2227,  Washington. 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  November  5, 1984. 

By  the  CoininiMion.  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterrett. 
Gradison,  Simmons.  Lamboley,  and  Strenio. 
lamas  H.  Bayoe. 
Secretary. 

|FR  Doc  84-30210  Piled  11-1«-M:  MS  •ml 
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[Finane*  Docket  Na  30538] 

Ford  County  Historic  Railroad 
Prasarvation  Foundation;  Operation 
Exemption  In  Ford  County,  KS 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 

Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C.  10901 
the  operation  by  the  Ford  County 
Historic  Railroad  Preservation 
Foundation  of  that  portion  of  the  former 
Dodge  City  Branch  of  the  St.  Louis 
Southwestern  Railway  Company 
between  milepost  351.00  and  milepost 
373.83  in  Ford  County.  KS. 


DATES:  This  exemption  shall  be  effective 
on  December  19. 1984.  Petitions  to  stay 
must  be  filed  by  November  29, 1984. 
Petitions  for  reconsideration  must  be 
filed  by  December  10. 1984. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30538  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioner's  representative:  Vic 
Moser.  335  N.  Washington,  Suite  30, 
Hutchison,  KS  67501. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer.  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems.  Inc..  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  or  call  289-1357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  November  9, 1984. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett, 
Gradison,  Simmons.  Laml>oley  and  Strenio. 
JaoMa  H.  BayiM. 
Secretary. 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Partial  Conaent  Dacraa 
Pursuant  to  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of 
1981;  New  Castia  County,  at  aL 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  19, 1984,  a 
proposed  Partial  Consent  Decree  in 
United  States  of  America  v.  New  Castle 
County,  et  al,  Civil  Action  No.  80-489. 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Delaware.  The  proposed  Partial  Consent 
Decree  concerns  the  hazardous  waste 
site  known  as  Tybo^ts  Comer  in  New 
Castle  County,  Delaware. 

Under  the  terms  of  'he  Partial  Consent 
Decree,  New  Castle  County,  William  C. 
Ward,  and  Stauffer  Chemical  Company 
will  install  an  alternate  water  supply 
system  for  residences  and  facilities 
surrounding  the  Tybouts  Comer 
Landfill  This  Decree  will  not  become 
effective  unless  the  Court  approves  it 
before  December  20, 1984.  As  a  result 
thereof,  the  public  comment  period  has 
been  shortened  to  fifteen  (15)  days 
because  of  the  need  to  expeditiously 


install  the  alternate  water  supply 
system. 

The  Department  of  Justice  will  receive 
for  a  period  of  fifteen  (15)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Partial  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Land  and  Natural  Resources  Division. 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
of  America  v.  New  Castle  County,  et  al.. 
D.J.  Ref.  90-7-1-143. 

The  proposed  Partial  Consent  Decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney,  Federal 
Building,  Wilmington,  Delaware  and  at 
the  office  of  Region  III.  U.S. 
Environmental  Protection  Agency,  6th 
and  Walnut  Streets.  Philadelphia, 
Pennsylvania. 

The  Partial  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division.  U.S.  Department  of 
Justice.  Rooms  1512  and  1644,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC.  20530.  A  copy  of  the 
proposed  Partial  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Briforcement  Section, 
Land  and  Natural  Resources  Division, 
U.S.  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.20  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  HalMclil  0, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Design  Arts  Advisory  Panel  Masting; 
Amended  Notica 

i*ursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463],  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Exploration/Research 
Section)  to  the  National  Council  on  the 
Arts  that  was  to  be  held  on  November 
28. 1984.  from  9:00  a.m.-5:30  p.m.  in  room 
M-09  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW..  Washington. 
D.C.  20506.  has  been  changed.  The 
meeting  will  now  be  held  on  November 
29, 1984  from  9:00  a.m.-5;30  p.nt  in  room 
M-09  of  the  Nancy  Hanka  Center.  1100 
t^nnsylvania  Avenue  NW..  Washington. 
DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 


financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  pubbc  pursuant  to 
subsections  (c)  (4),  (6),  and  9(b)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer.  Natioaal 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202]  682^5433. 

Dated:  fJovember  8. 19S4. 
HmRCluk. 

Director.  Office  of  Council  and  Panel 
Operations,  Notional  Endowment  for  the  Arts. 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Commfttea  for  Computer 
Research;  Masting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Computer 
Research. 

Date  and  time:  Deceml>er  5. 1984  9KX)  a.m. 
to  5:00  p.m.;  December  6. 19B4  9:00  a.m.  to  5:00 
p.m.:  December  7. 1964  9:00  a.m.  to  3iX)  p.m. 

Place:  Room  543,  National  Science 
Foundation,  laoo  G.  Street  NW..  Washington, 
D.C.  20550. 

Type  of  meeting:  Part  Open — December  5 
Closed— 10:00  a.m.  to  5iM  pjn^  December  6 
Open — 9:00  a.m.  to  5:00  p.m^  December  7 
Open — 9:00  a.m.  to  3KK)  p.m. 

Contact  person:  Mr.  Kent  K.  Curtis. 
Division  Director,  Division  of  Computer 
Reoearch.  Room  339,  National  Science 
Foundation.  1800  G.  Street.  NW..  Washington. 
D.C.  20550  Telephone:  (202)  357-9747.  Anyone 
planning  to  attend  thio  meeting  ahould  notify 
Mr.  Curtis  no  later  than  November  30. 1984. 

Purpose  of  committee:  To  provide  advice 
and  recommendations  concerning  support  of 
Computer  Research. 

Summary  minutes:  May  be  obtained  from 
the  contact  person  at  the  above  address. 

Agenda 

Wednesday.  Decembers,  1984.  Room  543— 
9:00  a.m.  to  10:00  a.m.—Open:  Room  543— 
10:00  a.m.  to&OOpjn. — doted 

9:00  a.m.-9J0  a.m.— Office  of  Advanced 
Scientific  Computing,  John  W.  ConnoUy 

9:30  ajn.-10:00  ajn.— Oversight  Review  Gods 
and  Procedures.  Kent  iC  Curtis 


10:00  a.m.-5.-00  pun. — Oversight  Review  of 
Software  Systems  Science.  Computer 
Systems  Design,  Software  Engineering, 
Intelligent  Systems.  Special  Profects, 
Computer  Research  Equipment 

Thursday,  December  8,  1984,  Roam  543— QUO 
a.m.  to  5.-00p.m. — Open 

9S10  a.m.-10UX)  a  jn. — Status  Report  on 

Division  of  Computer  Research.  K^nt  K. 

Curtis 
10:00  a.m.-10:15  a.m.— Break 
10:15  a.m.-ll:00  a.m.— Graduate  Student 

Support  in  Computer  Research,  Lawrence 

H.  Oliver 
11:00  a.m.-ll:30  a.m. — Coordinated 

Experimental  lUsearch.  Bruce  H.  Barnes 
11:30  a.m.-12:00  Noon— Presidential  Yoeng 

Investigators,  Harry  G.  Hughes 
12.-00  Noon-l:00  pjn. — Lunch 
1:00  p.m.-3:00  p.m. — Oversight  Review 

Reports.  Lawrence  Snyder 
3:00  p.m.-3:15  p.m.— Break 
3:15  p.m.-5:00  p.m  — FCCSET  Report  and 

DARPA  Strategic  Computing  Program, 

Robert  E.  Kahn 

Friday,  December  7,  1984,  Room  540—9.iJ0 
a.m.  to  11:00  a.m. — Open:  Room  543— IIM 
a.m.-3:00  p.m.— Open 

9:00  a.m.-ll:00  a.m.— Joint  Meeting  of 
Advisory  Committee  for  Office  of 
Advanced  Scientific  Computing  and 
Division  of  Computer  Research 
11:00  a.m.-ll:30  a.m.— Director  of  NSF.  Erich 

Bioch 
11:30  a.m.-12:00  Noon — Assistant  Director  for 
Mathematical  and  Physical  Sciences. 
Marcel  Bardon  » 

12:00  Noon-lrOO  p.m.— Lunch 
1:00  pjn.-3:00  pja. — Committee  Business. 

L.awrenc8  Snyder 
3:00  p.m. — Adjourn 

Reason  for  closing:  The  Committee  will  be 
reviewing  grants  and  declination  jackets 
which  contain  the  names  of  applicant 
institutions  and  principal  investigators  and 
privileged  information  contained  in  declined 
proposals.  This  session  will  also  include  a 
review  of  the  peer  review  documentation 
pertaining  to  applicants.  These  matters  are 
within  exemptions  (4)  and  (6)  of  S  US.C 
552l>(c),  Government  in  die  Sunshine  Act 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  OfHcer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director  of  NSF  on  July 
6. 1979. 

November  14. 1984. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
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Program  Adviaory  CooMnittaa  for 
Advanced  Sdantific  Computing; 
Masting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  as  amended 
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Pub.  L  92-463,  the  National  Science 
Foundation  announced  the  following 
meeting: 

Name:  Program  Advisory  Committee  for 
Advanced  Scientific  Computing. 

Dates  and  Times:  December  5,  6,  7,  8, 
1964— Dec  5,  7iX)  PM.-IOM)  P.M.;  Dec.  8,  7. 
8:00  PM.  to  5:00  PJ^.;  Dec  a  8.-00  A.M.-1:00 
PJ*4. 

Places: 
Dec  i— NSF 

Room  504 — New  Technologies  (Dr.  John 
Connolly) 

Room  510— Centers  (Dr.  Larry  Lee) 

Room  543 — Networking — (Dan  Van 
Belleghem) 
Dec  8 — The  ASAE  Conference  Center, 

American  Society  of  Association 

Executives,  1575  Eye  Street  NW.. 

Washington,  D.C  20005 
Dec  7.  8— NSF,  Room  540 

Security  notice:  Due  to  security  regulations, 
persons  wishing  to  attend  the  Deceml>er  5,  6, 
7. 8, 1984  meetings  must  notify  the  OfTice  of 
Advanced  Scientific  Computing  by  December 
3, 1984  (202-357-7558). 

Type  of  meeting:  Part  Open,  Part  Closed. 
Open,  Wednesday  Night,  Dec.  5th,  1964 
dpen,  Dec  8, 1964,  ASAE  Conference  Center 

(Policy  Advisory  Committee).  8:00  A.M.  to 

\iOOPM. 
Closed,  Dec.  8, 1964,  ASAE  Conference 

Center  (Pohcy  Advisory  Committee),  1.00 

PM.  to  5:00  P.M. 
Open,  Dec.  7, 1984.  NSF  (Policy  Advisory 

Committee),  8:00  A.M.  to  1:00  P.M. 
Closed.  Dec  7, 1964,  NSF  (PoUcy  Advisory 

Committee),  1«)  P.M.  to  5:00  P.M. 
Closed.  Dec.  a  1984,  NSF.  8:00  A.M.  to  1:00 

P.M. 

Contact  person:  Dr.  John  W.  D.  Connolly, 
National  Science  Foundation,  Washington, 
D.C.  2055a  Phone:  (202)  357-7558. 

Summary  of  minutes:  May  be  obtained 
from  Dr.  John  W.D.  Connolly. 

Purpose  of  committee:  To  provide  advice 
and  recommendations  concerning  NSF 
support  of  advanced  scientific  computing. 

Agenda:  The  open  session  will  be  focused 
on  planning  and  policy  issues.  These  will 
include  a  review  of  recent  actions,  budget 
priorities,  and  future  solicitations  for 
supercomputer  centers  and  networking.  The 
closed  sessions  will  involve  review  of 
pending  proposals. 

Reason  for  closing:  The  closed  sessions  of 
the  meeting  will  deal  with  a  review  of 
proposals  containing  the  names  of  applicant 
institutions  and  principal  investigators  and 
privileged  information  from  the  flies 
pertaining  to  the  proposals.  These  matters  are 
within  exemptions  (4)  and  (6)  of  U.S.C. 
552l>(c).  Government  in  the  Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 


determinations  by  the  Director  of  NSF  on  July 

8.1979. 

November  14, 1964. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Combined  Subcommittees 
on  Reactor  Radiological  Effects  and 
Waste  Management;  Meeting 

The  ACRS  Subcommittees  on  Reactor 
Radiological  Ejects  and  Waste 
Management  will  hold  a  combined 
meeting  on  November  30  and  December 
1. 1984. 1717  H  Street.  NW,  Washington. 

The  meeting  will,  for  the  most  part,  be 
open  to  public  attendance.  Some 
portions  of  the  meeting  may  be  closed  as 
required  for  the  discussion  of  privileged 
information  under  Exemption  9(b). 

The  agenda  for  subject  meeting  shall 
be  as  follows: 
Friday.  November  30.  1984,  Room  1167— 

8:30  a.m,  until  the  conclusion  of 

business 
Saturday,  December  1,  1984.  Room 

1046 — 8:30  a.m.  until  the  conclusion  of 

business 

The  Subcommittees  will  review 
research  programs  in  the  areas  of: 
Chemical  engineering  (process  control), 
occupational  radiation  protection,  high- 
and  low-level  waste  management, 
emergency  planning,  health  effects,  and 
meteorology  and  hydrology  in  order  to 
formulate  recommendations  for  the 
ACRS  Report  to  the  Congress  on  the 
NRC  Safety  Research  Program  for  FY 
1986  and  1987. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting.  The  Subconunittees  will  then 
hear  presentations  by  and  hold 


discussions  with  representatives  of 
DOE,  the  NRC  Staff,  Subcommittee 
consultants,  and  other  interested 
persons  regrding  the  previously  named 
topics. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepared  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Owen  S.  Merrill  (telephone  202/634- 
1413)  between  8:15  a.m.  and  5:00  p.m.. 
EST.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
which  may  have  occurred. 

Dated:  June  13, 1984. 

MortoB  W.  Ubarkin. 

Assistant  Executive  Director  for  Pro/ect 
Review. 
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Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  on 
Emergency  Core  Cooling  Systems; 
Meeting 

The  ACRS  Subcommittee  on 
Emergency  Core  Cooling  Systems  will 
hold  a  meeting  on  November  28  and  29, 
1984,  in  Room  1046, 1717  H  Street.  NW. 
Washington.  DC. 

Most  of  the  meeting  will  be  open  to 
public  attendance.  However,  portions  of 
the  meeting  may  be  closed  to  discuss 
proprietary  information.  A  portion  of  the 
meeting  will  be  closed  to  hold 
discussions  which,  if  held  in  public 
session  might  result  in  the  premature 
disclosure  of  information  which  would     i 
in  turn  frustrate  the  Commission's 
ability  to  implement  affected  RES 
programs  effectively. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesday.  November  28. 1984—8:30 
a.m.  until  the  conclusion  of  business 

Thursday.  November  29.  1984— 8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  review:  (1) 
NRC-RES  thermal-hydraulic  research 
programs  for  the  ACRS  Report  to 
Congress,  (2)  Yankee  Atomic  Electric's 
request  for  an  exemption  to  Appendix  K 
to  10  CFR  50.46,  (3)  analysis  work 
performed  by  NRR  as  part  of  the  ATWS 
resolution  effort,  (4)  the  NRR  review  of 
the  Westinghouse  Owners  Group  SG 
Tube  Rupture  Program,  (5)  the  status  of 
the  NRR  review  of  Westinghouse  and 
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ENC  ECCS  Evaluation  Models  for 
Westinghouse  UPI  plants,  and  (6)  the 
status  of  the  USI  A-43  resolution  effort 
and  development  of  associated 
Regulatory  Guide  1,82. 

Oral  statemeiits  may  be  presented  by 
members  of  the  public  with  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Subcommittee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS  staff 
member  named  below  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  respective  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Paul  Boehnert  (telephone  202/634-3267) 
between  8:15  a.m.  and  5.-00  p.m..  EST. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  November  13, 1984. 

Morton  W.  Libiwkin.  r  . 

Assistant  Executive  Director  for  Project 
Review. 
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(Dockat  No.  50-3351 

Florida  Power  and  Light  Co^ 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  exemptions  from 
the  requirements  of  Appendix  R  to  10 
CFR  Part  50  to  Florida  Power  and  Light 
Company  (the  licensee),  for  the  St.  Lucie 


Plant,  Unit  No.  1,  located  in  St.  Lucie 
County,  Florida. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemptions  are  related  to  Sections  lU.A, 
IILG  and  IILO  of  Appendix  R  to  10  CFR 
Part  50.  Section  III.A  requires  that  two 
separate  water  supplies  be  provided. 
Section  III.G  calls  for  hre  protection 
features  to  protect  structures,  systems, 
and  components  important  to  safe 
shutdown.  This  protection  can  be 
obtained  by  separation,  utilizing  fire 
barriers,  installation  of  fire  suppression 
systems,  and  enclosure  of  cable  and 
equipment.  Section  IILO  requires  an  oil 
collection  system.  The  licensee 
requested  exemptions  for  St.  Lucie  1  in 
the  areas  of  suppression  system 
installation,  separation  distance  of 
redundant  safe  shutdown  trains,  3-hour 
fire  rated  barriers,  3-hour  fire  rated 
doors  and  the  size  of  the  oil  collection 
tank. 

These  exemptions  are  responsive  to 
the  licensee'^  application  for  exemptions 
dated  April  12. 1983,  as  supplemented  by 
a  letter  dated  April  25. 1983. 

The  Nee^for  the  Proposed  Action: 
The  proposed  exemptions  are  needed 
because  the  features  described  in  the 
licensee's  request  regarding  the  existing 
fire  protection  at  their  plant  for  these 
items  are  the  most  practical  method  for 
meeting  the  intent  of  Appendix  R  and 
literal  compliance  would  not 
significantly  enhance  the  fire  protection 
capability. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemptions  will  provide  a  degree  of  fire 
protection  that  is  equivalent  to  that 
required  by  Appendix  R  for  other  areas 
of  the  plant  such  that  there  is  no 
increase  in  the  risk  of  fires  at  this 
facility.  Consequently,  the  probability  of 
fires  has  not  been  increased  and  the 
post-fire  radiological  releases  will  not 
be  greater  than  previously  determined 
nor  do  the  proposed  exemptions 
otherwise  affect  radiological  plant 
effluents.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impact 
associated  with  the  proposed 
exemptions. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  non-radiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 


Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (construction 
permit  and  operating  license)  for  the  St. 
Lucie  Plant  Unit  No.  1. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed'exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the 
exemptions  dated  April  12, 1983,  and  the 
supplement  dated  April  25, 1983,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.  Washington,  D.C. 
20555  and  at  the  Indian  River  Junior 
College  Library.  3209  Virginia  Avenue. 
Fort  Pierce.  Florida  33450. 

Dated  at  Bethesda,  Maryland  this  9th  day 
of  November,  1984. 

For  the  Nuclear  Regulatory  Commission. 
Gus  C  Laioas. 

Assistant  Director  for  Operating  Reactors, 
Division  of  Licensing. 

[FR  Doc.  64-30303  Filed  ll-IS-M:  B:4S  ami 
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(Docket  Nos.  50-327  and  SO-32S] 

Tennessee  Valley  Authority: 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  granting  of  relief  from  the 
requirements  tof  section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  as 
allowed  by  10  CFR  50.55a  to  Tennessee 
Valley  Authority  (the  licensee)  for  the 
Sequoyah  Nuclear  Plant,  Units  1  and  2, 
located  in  Hamilton  County,  Tennessee. 

Environmental  assessment 

Identification  of  Proposed  Action:  The 
proposed  action  would  provide  relief 
from  hydrostatic  testing  requirements  of 
the  ASME  Code  Section  XI  for  the 
installation  of  additional  piping  to  the 
existing  14-inch  Essential  Raw  Coolant 
Water  (ERCW)  and  the  diesel  generator 
piping.  Two  sections  of  pipe.  10  feet  in 
length  and  14  inches  in  diameter,  will  be 
installed  in  the  existing  ERCW  supply 
lines. 
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The  Need  for  the  Proposed  Action: 
This  new  piping  will  provide  a  cooling 
water  interface  between  the  existing 
diesel  generator  building,  turbine 
building,  and  the  new  diesel  generator. 
The  licensee  was  granted  relief  from 
ASME  Section  XI  hydrostatic  test 
requirements  on  December  23, 1982,  for 
the  replacement  of  portions  of  carbon 
steel  piping  in  the  ERCW  until  January 
1986.  The  proposed  relief  requested  by 
the  licensee  on  September  21. 1964.  is 
considered  an  extension  of  the  previous 
relief.  It  is  not  practical  to  perform  the 
hydrostatic  test  since  it  would  involve 
long  sections  of  14-inch.  24-inch  and  30- 
inch  piping  in  the  supply  headers.  The 
ERCW  piping  has  no  isolation  valves. 
Also,  the  existing  butterfly  valves  would 
have  to  be  isolated  since  they  are  not 
designed  to  withstand  the  hydrostatic 
test  pressure. 

Environmental  Impacts  of  the 
Proposed  Action:  The  installation  will 
be  performed  with  both  units  shutdown. 
The  proposed  relief  will  provide 
alternate  examinations  to  see  that  there 
is  adequate  assurance  of  the  integrity  of 
the  new  piping  and  associated  welds  as 
described  in  the  licensee's  request. 
Consequently,  the  probability  of  an 
accident  ha»  not  been  increased  and  the 
post-accident  radiological  releases  will 
not  be  greater  than  previously 
determined  nor  does  the  proposed  relief 
otherwise  affect  radiological  plant 
effluents.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  this  proposed  relief. 
With  regard  to  potential  non-radio- 
logical impacts,  the  proposed  relief  does 
not  affect  non-radiological  plant 
effluents  and  has  no  other  environment 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
non-radiological  environmental  impacts 
associated  with  the  proposed  rehef. 

Alternative  Use  Of  Resources:  This 
action  invotves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
Sequoyah  Nuclear  Station. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  aod  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
September  21. 1964.  This  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  1717  H  Street, 


NW.,  Washington  D.C.  2055S  and  at  the 
Chattanooga-Hamilton  County 
Bicentennial  Library.  1001  Broad  Street. 
Chattanooga,  Tennessee  37402. 

Dated  at  Bethesda,  Maryland,  (his  13th  day 
of  November  10M. 

For  the  Nuclear  Regulatory  Commission. 
Tbomn  M.  Novak, 

Assistant  Director  for  Licensing,  Division  of 
Licensing.  . 
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Arkansas  Powsr  and  Ught  Company; 
Considsration  of  lasuancs  of 
Amsndmsnt  to  FacUity  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Ofierating  License  No.  DPR- 
51,  issued  to  Arkansas  Power  and  Light 
Company  (the  licensee],  for  operation  of 
the  Arkansas  Nuclear  One,  Unit  No.  1 
(ANO-1)  located  in  Pope  County, 
Arkansas. 

In  accordance  with  the  licensee's 
application  dated  September  12, 1984,  as 
supplemented  November  8, 1984,  the 
proposed  amendment  would  provide 
additional  operability  requirements, 
limiting  conditions  for  operation  and 
surveillance  requirements  related  to  the 
Emergency  Feedwater  System  (EFW)  as 
a  result  of  the  EFW  upgrade 
modifications  which  are  required  by 
NUREG-0737,  Item  II.E.1  A  Auxiliary 
Feedwater  System  Automatic  Initiation 
and  Flow  Indication. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2]  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
these  standards  by  providing  certain 


examples  (48  ¥K  14870).  One  of  the 
examples  (Example  (ii))  of  actions 
involving  no  significant  hazards 
considerations  is  an  amendment 
involving  a  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  Specifications.  The  proposed 
Technical  Specification  modifications 
impose  additional  limitations, 
restrictions  and  controls  and,  therefore, 
fall  within  this  example.  Therefore, 
since  the  application  for  amendment 
involves  proposed  changes  that  are 
similar  to  an  example  for  which  no 
significant  hazards  considerations  exist, 
the  Commission  has  made  a  proposed 
determination  that  the  application  for 
amendment  involves  no  significant 
hazards  considerations. 

The  Commission  is  seeking  public 
conuaents  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555,  ATTN: 
Docketing  and  Service  Branch. 

By  December  19. 1984,  the  Ucensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
inter^ne  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particidarity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
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with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  In 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admited  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  pricu-  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specifify.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  In  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 


during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  wiU 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PuUic 
Ekicument  Room,  1717  H  Street.  NW.. 
Washington,  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  John  F.  Stolz:  Petitioner's 
name  and  telephone  number  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Nicholas  S.  Reynolds. 
Bishop,  Liberman,  Cook,  Purcell  and 
Reynolds,  1200  Seventeenth  Street,  NW., 
Suite  70a  Washington.  D.C.  20036, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v]  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington,  D.C,  and  at  the  Tomlinson 


Library,  Arkansas  Tech  University. 
Russellville,  Arkansas  72801. 

Dated  at  Bethesda,  Maryland,  this  Qth  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
)ohnF.  Stolz, 

Chief  Operating  Reactors  Branch  No.  4, 
Division  of  Licensing. 
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IDodiet  No.  50-313] 

Arkansas  Power  and  Ugltt  C04 
Considsration  of  issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazarda  Conskleration  Determination 
and  Opportunity  for  Heering 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
51,  issued  to  Arkansas  Power  and  Light 
Company  (the  licensee),  for  operation  of 
the  Arkansas  Nuclear  One,  Unit  No.  1 
(ANO-1)  located  in  Pope  County, 
Arkansas. 

The  amendment  would  modify  Table 
3.5.1.1  of  the  ANO-1  Technical 
Specifications  in  the  specification  on 
pressurizer  level  channels  in  accordance 
with  the  licensee's  application  dated 
October  15. 1984.  The  amendment  would 
reflect  the  number  of  instrument 
channels  to  monitor  pressurizer  level 
which  will  be  available  following  the 
refueling  for  Cycle  7.  The  modifications 
necessitating  this  change  will  replace 
the  existing  pressurizer  monitoring 
system,  consisting  of  three  selectable 
pressure  transmitter  inputs,  with  two    < 
independent  instrument  channels.  This 
modification  will  provide  separate 
instrument  loops  for  pressurizer  level 
completely  independent  of  the  non- 
nuclear  instrumentation  system  in 
keeping  with  the  alternate  shutdown 
requirements  of  Appendix  R  to  10  CFR 
Part  50.  The  proposed  change  does  not 
affect  the  minimum  number  of  channels 
required  to  be  operable  or  the  minimum 
degree  of  redundancy  required  by  the 
Technical  Specifications. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
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accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibihty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
these  standards  by  providing  certain 
examples  (48  FR  14870).  An  example  of 
actions  involving  no  significant  hazards 
considerations  is  an  amendment 
involving  a  change  to  make  the  hcense 
conform  to  changes  in  the  regulations 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations 
(Example  (viij).  The  proposed  Technical 
Specification  modification  is  a  change 
resulting  from  a  modification  in  keeping 
with  changes  in  the  regulations  and 
resulting  in  minor  changes  to  facility 
operations  and.  therefore,  fails  within 
this  example.  Therefore,  since  the 
application  for  amendment  involves 
proposed  changes  that  are  similar  to  the 
example  for  which  no  significant 
hazards  considerations  exist,  the 
Commission  has  made  a  proposed 
determination  that  the  application  for 
amendment  involves  no  significant 
hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC.  20555,  ATTN: 
Docketing  and  Service  Branch. 

By  December  19. 1984.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 


of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(sj  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  speciHcity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 


Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment.  , 

Normally,  the  Conunission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  flnal  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW., 
Washington,  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  John  F.  Stolz:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555.  and  to  Nicholas  S.  Reynolds. 
Bishop,  Liberman,  Cook,  Purcell  and 
Reynolds.  1200  Seventeenth  Street.  NW., 
Suite  700.  Washington.  D.C.  20036. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petition^  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
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Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714{aKl)(iHv)  and 
2.714(d}. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  D.C,  and  at  the  Tomlinson 
Library,  Arkansas  Tech  University. 
Russellville,  Arkansas  72801. 

Dated  at  Bethesda,  Maryland,  this  9th 
day  of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
lohaF.SloU. 

Chief.  Operating  Reactors  Branch  No.  4, 
Division  of  Licensing. 
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(Docket  Na  50-313] 

Arkansas  Power  and  Light  Co^ 
Consideration  of  Isauance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
51,  issued  to  Arkansas  Power  and  Light 
Company  (the  licensee),  for  operation  of 
the  Arkansas  Nuclear  One.  Unit  No.  1 
(ANO-1).  located  in  Pope  County, 
Arkansas. 

The  amendment  would  permit 
operation  of  ANO-1  for  Cycle  7  in 
accordance  with  the  licensee's 
application  for  amendment  dated 
September  26, 1984,  as  supplemented  by 
letter  dated  October  31, 1984.  The  design 
cycle  length  would  be  420  effective  full 
power  days  (EFPD).  The  amendment 
would  revise  the  Appendix  A  Technical 
Specifications  to  account  for  changes  in 
power  peaking  and  control  rod  worths 
and  would  consist  of  revised  Reactor 
Protection  System  trip  setpoints. 
regulating  rod  group  insertion  limits, 
axial  power  shaping  rod  insertion  limits, 
axial  power  imbalance  limits  and 
control  rod  group  assignments. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 


The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
these  standards  by  providing  certain 
Examples  (48  ¥9. 14870).  One  of  the 
examples  of  actions  involving  no 
significant  hazards  considerations 
relates  to  reload  amendments  involving 
no  fuel  assemblies  significantly  different 
from  those  found  previously  acceptable 
to  the  NRC  for  a  previous  core  at  the 
facility  in  question  (Example  (iii)).  This 
assumes  that  no  significant  changes  are 
made  to  the  acceptance  criteria  for  the 
technical  specifications,  that  the 
analytical  methods  used  to  demonstrate 
conformanoe  with  the  technical 
specifications  and  regulations  are  not 
significantly  changed,  and  the  NRC  has 
previously  found  such  methods 
acceptable.  The  proposed  amendment 
would  permit  operation  for  Cycle  7  with 
fuel  that  is  not  significantly  different 
from  that  used  in  previous  cycles.  The 
mechanical  design  of  the  fuel  assemblies 
in  Cycle  7  is  unchanged  from  Cycle  6. 
There  are  no  significant  changes  in  the 
nuclear  design  of  Cycle  7.  The  thermal- 
hydraulic  design  evaluation  remains 
bounded  by  the  Final  Safety  Analysis 
Report  and  the  previous  reloads,  and  the 
thermal  performance  of  the  core  during 
accidents  and  transients  for  the  Cycle  7 
reload  remains  within  the  bounds  of 
previously  accepted  analyses. 
Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
that  are  similar  to  the  example  for  which 
no  significant  hazards  considerations 
exist,  the  Commission  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission.  U.S. 


Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  ATTN: 
Docketing  and  Service  Branch. 

By  December  19, 1984,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  LJcensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  tiie 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
{Tetitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 


45680 


Federal  Register  /  Vol.  49.  No.  224  /  Monday.  November  19.  1964  /  Notices 


the  amendment  under  consideration.  A 
petitioner  who  fails  to  Tile  such  a 
supplemeiT^ which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  Bnal 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issi^  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  Hnal  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment  ' 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-0000  (in  Missouri  (800)  342-6700). 


The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  John  F.  Stolz:  Petitioner's 
name  and  telephone  number  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Nicholas  S.  Reynolds, 
Bishop,  Liberman.  Cook,  Purcell  & 
Reynolds,  1200  Seventeenth  Street.  NW.. 
Suite  70a  Washington,  DC  20036, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  o^icer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-{v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC,  and  at  the  Tomlinson 
Library.  Arkansas  Tech  University, 
Russellville,  Arkansas  72801. 

Dated  at  Bethesda.  Maryland,  this  9th  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  F.  Stoiz. 

Chief.  CperatJng  Reactors  Branch  No.  4. 
Divison  of  Licensing. 
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(Docket  No.  50-3131 

Arkansas  Power  and  Light  Co^ 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
51,  issued  to  Arkansas  Power  and  Light 
Company  (the  licensee),  for  operation  of 
the  Arkansas  Nuclear  One.  Unit  No.  1 
(ANO-1)  located  in  Pope  County. 
Arkansas. 

In  accordance  with  the  licensee's 
application  dated  October  9, 1984,  the 


amendment  would  permit  the  Reactor 
Coolant  System  (RCS)  to  be  heated 
above  280*F  with  the  reactor  subcritical 
and  with  14  of  the  16  steam  system 
safety  valves  not  operable  (they  would 
be  gagged  to  prevent  them  from  opening) 
and  with  2  of  the  16  safety  valves  set  to 
open  at  higher  pressures  but  low  enough 
to  provide  overpressure  protection.  This 
amendment  would  allow  the  licensee  to 
perform  the  10-year  hydrostatic  test  of  ' 
the  ANO-1  steam  system  as  required  by 
the  Technical  Specifications.  The  RCS 
would  be  heated  by  the  use  of  Reactor 
Coolant  pump  operation  and,  therefore, 
the  ANO-1  steam  system  would  be 
tested  by  the  use  of  steam  rather  than 
water. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  dl^erent  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  has  been 
reviewed  against  each  of  the  above 
criteria. 

The  proposed  change  would  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  RCS  would  not 
be  critical  and  the  pressures  in  the 
steam  system  would  not  exceed  the 
design  margins. 

The  proposed  change  would  not 
create  the  possibility  of  a  new  or 
di^erent  kind  of  accident  from  any 
previously  evaluated  because  any 
postulated  accident  that  could  result 
from  such  a  change  would  indeed  be 
bounded  by  accidents  previously 
evaluated. 

The  proposed  change  would  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  the  energy 
required  to  provide  the  pressures  for 
testing  could  indeed  be  dissipated 
through  the  2  ungagged  safety  valves, 
thus  preventing  an  overpressure  in  the 
steam  system.  This  would  provide  the 
same  or  higher  protection  to  the  steam 
system  that  16  valves  provide  when  the 
RCS  is  operating  at  full  power.  In 


;. 
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addition,  the  proposed  change  would  not 
incur  the  stresses  to  the  steam  system 
which  would  result  from  the  weight  of 
the  water  if  the  system  were  to  be  tested 
by  water  pressure. 

On  this  basis,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  ATTN: 
Docketing  and  Service  Branch. 

By  December  19, 1984,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of" 
the  petitionr:r  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 


also  identify  the  specific  a8pect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
Intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdowm  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 


jinal  determination  will  consider  all 
-^public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
^737  and  the  following  message 
Addressed  to  John  F.  Stolz:  Petitioner's 
name  and  telephone  number,  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
(Regulatory  Commission,  Washington. 
DC  20555,  and  to  Nicholas  S.  Reynolds, 
;^Bishop,  Liberman.  Cook,  Purcell  and 
Reynolds,  1200  Seventeenth  Street,  NW, 
Suite  700,  Washington,  DC  20036, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.7t4(a){l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington.  DC,  and  at  the  Tomlinson 
Library,  Arkansas  Tech  University, 
Russellville,  Arkansas  72801. 

*=    Dated  at  Bethesda.  Maryland,  this  9th  day 
of  November  1984. 
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For  the  Nuclear  Regulatory  Commissioa. 
loha  F.  State, 

Chief,  Operating  Heactors  Branch  No.  4, 
Division  of  Licensing. 
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(Dockets  No«.  50-201, 50-270, 50-2S71 

(Ml*  Power  Ca  (Oconoo  Nudoar 
Station,  Units  1. 2  and  3);  Exomptlon 

I 

The  Duke  Power  Company  (th^ 
licensee]  i«  the  holder  of  Facility^ 
Operating  Licenses  No*.  DRP-38.  DPR- 
47.  and  DPR-55  which  authorize  the 
operation  of  the  Oconee  Nuclear 
Station.  Units  Nos.  1.  2  and  3  (the 
facilities),  at  reactor  power  levels  not  in 
excess  of  2568  megawatts  thermal  (rated 
power]  for  each  unit.  The  facilities  are 
Babcock  and  Wilcox  designed 
pressurized  water  reactors  located  at 
the  licensee's  site  in  Oconee  County, 
South  Carolina. 

The  licenses  are  subject  to  all  rules, 
regulations  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect 

D 

10  CFR  Part  50.55a  requires  that  piping 
and  components  of  boiling  and 
pressurized  water  plants  by  examined 
and  pressure  tested  to  the  requirements 
of  Section  XI  of  the  ASME  Code  and 
that  the  examinations  and  tests  be 
completed  during  each  of  four  (4)  ten- 
year  intervals.  These  ten-year  intervals 
are  calculated  from  the  start  date  of 
commercial  operation  of  the  facility. 

10  CFR  Part  50.55a(g)(4)  requires  that 
ficensees  update  their  pump  and  valve 
inservice  inspection  (ISl)  and  testing 
(1ST)  programs  to  newer  edition  of 
Section  XI  of  the  Code  each  ten  years. 
Since  the  regulations  require  these 
updates  based  on  the  10-year 
anniversar>-  of  facility  commercial 
operation,  multi-unit  sites  often  find  that 
each  unit  has  an  ISl  and  1ST  program 
structured  for  a  slightly  different  edition 
of  the  Code. 

m 

By  letter  dated  December  2, 1983,  the 
licensee  requested  an  exemption  to  the 
requirements  of  10  CFR  Part  50.55a(g)(4) 
which  would  allow  the  use  of  a  common 
start  date  for  ISl  and  1ST  for  all  three 
Oconee  units  and  for  that  date  to  be  at 
other  than  120  months  from  the  date  of 
commercial  operation  of  any  one  unit. 

According  to  the  regulations,  the 
second  ten-year  interval  for  the  ISl 
program  began  or  should  begin  on  July 
16. 1983,  September  10. 1984.  and 


December  17, 1985.  iat  Oconee  Units  1. 
2,  and  3.  respectively.  The  licensee  has 
requested  a  common  start  date  of  April 
1, 1984.  The  Commission's  stan^has 
reviewed  this  request  and  has 
determined  that  a  common  ISl  start  date 
for  the  three  units  has  inherent 
administrative,  technical,  and  cost 
saving  advantages,  both  for  the  licensee 
and  the  Commission.  The  staff  has 
concluded  that: 

1.  The  same  Code  edition  and 
addenda,  by  regulation,  can  be  used  as 
the  basis  for  the  ISl  program  for  all  three 
units; 

2.  Since  the  units  are  similar  in  design, 
only  one  ISl  program  would  have  to  be 
written  and  submitted  by  the  licensee: 

3.  The  Commission's  staff  would  have 
to  review  and  approve  only  one 
submittal  instead  of  three:  and 

4.  The  change  of  the  ISl  start  date  of 
April  1. 1984.  will  not  affect  the 
completion  of  examination  and  pressure 
test  requirements  for  the  inspection 
intervals. 

The  licensee  has  requested  a  common 
1ST  start  date  of  July  1. 1982.  If  this 
exemption  request  were  not  granted, 
Oconee  Unit  1  would  be  required  to 
have  an  1ST  program  structured  to  the 
1980  Edition  of  the  Code  with  Addenda 
through  Wjnter  1980.  and  Oconee  Units 
2  and  3  would  be  required  to  have  their 
1ST  programs  structured  to  the  1980 
Edition  of  the  Code  with  Addenda 
through  Winter  1981.  Therefore,  there 
would  be  very  little  change  for  the 
current  10-year  update  of  the  1ST 
program. 

Since  the  selected  start  date  of  July 
1982  is  basically  one  year  prior  to  that 
which  would  normally  be  required  by 
the  regulations  for  Oconee  Unit  1.  future 
1ST  program  updates  for  all  three 
Oconee  units  will  constitute  a  voluntary 
update  to  a  newer  Code  sooner  than 
would  normally  be  required.  For  Oconee 
Units  2  and  3,  the  1ST  program  will  be  in 
accordance  with  a  slightly  older  edition 
of  the  Code  than  would  have  been 
required  by  the  regulations,  but  the 
Commission's  staff  concludes  that  the 
use  of  a  single  1ST  program  for  all  three 
Oconee  Units  is  more  beneficial  in  terms 
of  net  overall  plant  safety. 

Therefore,  the  staff  concludes  that  the 
exemption  request  should  be  granted.  If 
a  common  start  date  were  not 
established,  the  ISl  and  1ST  programs  at 
Oconee  would  be  accomplished,  for 
some  period  of  time,  to  two  different 
ASME  Codes.  Although  administratively 
possible,  this  situation  could  contribute 
to  increased  personnel  errors  in  the 
performance  of  inspection  and  testing 
requirements  to  two  different  versions 
of  the  Code.  This  can  create  a 
substantial  and  additional 


administrative  workload  for  what  can 
be  described  as  only  nominal  technical 
differences  in  the  inspection  and  testing 
requirements. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a).  the  exemption  requested  by  the 
licensee's  letter  of  December  2, 1983.  is 
authorized  by  law.  and  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
in  the  public  interest.  The  Commission 
hereby  grants  to  the  licensee  an 
exemption  from  the  requirements  of  10 
CFR  50.55a(g)(4). 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(49  FR  43822). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda.  Maryland  this  7th  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 

Damll  G.  Etaanhul. 

Director.  Division  of  Licensing.  Office  of  '  ^ 
Nuclear  Reactor  Regulation. 

\n  Ok.  M-30304  FiM  11-lA-M:  8:46  am) 
BNJJNO  COOC  TSSO-OI-M 


[Docket  No*.  50-499  OL;  50-498  OLl 

Houston  Ugtiting  &  Power  Co.  et  ai,; 
Order 

Atomic  Safely  and  Licensing  Appeal  Board: 
Administrative  Judges:  Gary  J.  Edles, 
Chairman,  Dr.  W.  Reed  Johnson.  Thomas  S. 
Moore. 

In  the  matter  of  Houston  Lighting  h  Power 
Company,  et  al.  (South  Texas  Project,  Units  1 
and  2)  Docket  Nos.  50-498  OL:  50-499  OL 
November  13. 1984. 

Order 

Oral  argument  on  the  pending  appeal 
of  the  Citizens  Concerned  About 
Nuclear  Power.  Inc.  (CCANP)  will  be 
held  at  9:30  a.m.  on  Thursday,  December 
13,  1984,  in  the  NRC  Public  Hearing 
Room,  Fifth  Floor,  East-West  Towers 
Building.  4350  East-West  Highway. 
Bethesda.  Maryland. 

Appellant  CCANP  will  be  allotted  a 
total  of  one  hour  for  the  presentation  of 
argument.  If  may  reserve  a  portion  of  its 
time  for  rebuttal.  The  respondents 
Houston  Lighting  and  Power  Company 
and  the  NRC  staff  will  be  allotted  a  total 
of  one  hour  for  presentation  of 
argument,  to  be  divided  as  they  see  fit 
In  the  absence  of  agreement,  each 
respondent  will  be  allotted  30  minutes. 
In  preparing  for  argument,  counsel  may 
assume  that  the  Board  will  be  familiar 
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with  the  Licensing  Board's  decision  that 
is  the  subject  of  the  appeal,  as  well  as 
the  appellate  positions  of  the  parties  as 
reflected  in  their  briefs. 

Each  party  is  to  notify  the  Secretary  to 
this  Board  by  letter,  mailed  no  later  than 
December  3. 1984.  of  the  name  of  the 
person  who  will  be  arguing  on  its  behalf. 
Respondents  shall  also  notify  us 
whether  they  have  reached  agreement 
on  an  allocation  of  time. 

It  is  so  ordered. 

For  the  Appeal  Board. 
C  leu  Sboemaker. 
Secretary  of  the  Appeal  Board. 

fFIt  Doc  M-»WM  nUd  11-1S-M;  %M  wd) 
■tLLMQ  COOC  7SM-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Roioas*  Na  14232;  (812-5922)) 

Kansallis  Nortti  America  Inc; 
Application  for  Order  Exempting 
Applicant  From  aH  Provisions  of  ttto 
Act 

November  9. 1984. 

Notice  is  hereby  given  that  Kansallis 
North  America  Inc.  ("Applicant"),  a 
corporation  organized  under  the  laws  of 
Delaware,  c/o  Barry  L  Dastin.  Esquire. 
White  &  Case.  1155  Avenue  of  the 
Americas,  New  York,  New  York  10036. 
filed  an  application  on  August  16. 1984, 
for  a  Commission  order,  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act"),  exempting 
Applicant  from  all  provisions  of  the  Act 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  states  that  it  has  been 
formed  by  Kansallis-Osake-Pankki,  a 
commercial  bank  organized  under  the 
laws  of  Finland  (the  "Bank")  solely  as  a 
Rnancing  vehicle  for  the  Bank. 
Applicant  represents  that  all  of  its 
capital  stock  will  be  purchased  for  cash 
and  held  by  the  Bank  and  that  no  other 
common  or  capital  stock  will  be  issued. 
Applicant  states  that  its  sole  business 
will  be  the  provision  of  funds  to  the 
Bank  and  substantially  all  of  Applicant's 
assets  will  consist  of  amounts 
receivable  from  the  Bank.  Applicant 
states  that.  In  connection  with  prior 
issuances  of  commercial  paper  in  the 
United  States,  the  Bank  obtained  an 
exemptive  order  under  section  6(c)  of 
the  Act  (Investment  Company  Act 
Release  No.  10821).  AppUcant  states 
that,  because  certain  institutional 
purchasers  of  commercial  paper  may 
limit  their  purchases  of  debt  obligations 


to  obligations  of  domestic  issuers,  the 
Bank  has  organized  Applicant  to 
provide  a  vehicle  through  which  it  may 
sell  commercial  paper  to  such 
purchasers  and  others. 

Applicant  proposes  to  issue  and  sell 
in  the  United  States  short-term 
negotiable  promissory  notes  of  the  type 
generally  referred  to  as  commercial 
paper  (the  "Notes").  Applicant  states 
that  the  Notes  will  be  direct  liabilities  of 
Applicant  and  will  ranV  pari  passu 
among  themselves  and  equally  with^U 
other  unsecured  and  unsubordinated 
indebtedness  of  Applicant  and  prior  to 
the  claims  of  holders  of  Applicant's 
common  stock.  Applicant  represents 
that  payment  of  the  principal,  interest 
and  premium,  if  any.  on  the  Notes  will 
be  unconditionally  guaranteed  by  the 
Bank  and  thus  the  holders  of  the  Notes 
could  be  considered  holders  of  the 
Bank's  obligations.  Applicant  states 
further  that  the  proceeds  of  the  sale  of 
the  Notes  (to  the  extent  not  applied  to 
repayment  of  maturing  Notes  or 
payment  of  current  expenses)  would  be 
place  on  short-term  deposit  with,  or  lent 
to.  the  Bank.  Applicant  states  that  the 
deposits  or  loans  would  be  withdrawn 
by.  or  repaid  to.  Applicant  on  terms 
substantially  similar  to  those  of  the 
Notes  and  will  allow  Applicant  to  make 
timely  payments  on  the  Notes.  Applicant 
states  that  the  guarantee  of  the  Bank 
will  T&nk  pari  passu  with  other 
insecured  and  unsubordinated 
indebtedness  of  the  Bank  (including  its 
deposit  liabilities)  and  prior  to  the 
claims  of  holders  of  the  Bank's  common 
stock. 

Applicant  represents  that  the  Notes 
will  be  of  prime  quality  and  will  be 
issued  in  minimum  denominations  of 
$100,000  and  the  other  terms  of  the 
Notes,  including  their  maturity  and 
manner  of  offering,  will  be  such  as  to 
qualify  them  for  the  exemption  from 
registration  under  the  Securities  Act  of 
1933.  as  amended  (the  "1933  Act"), 
provided  by  section  3(a)(3)  of  the  1933 
AcL  Applicant  represents  further  that  it 
will  not  issue  and  sell  the  Notes  until  it 
has  received  an  opinion  of  its  special 
legal  counsel  in  the  United  States  to  the 
effect  that,  under  the  circumstances  of 
the  proposed  offering,  the  Notes  would 
be  entitled  to  such  exemption.  Applicant 
does  not  request  Commission  review  or 
approval  of  counsel's  opinion  regarding 
the  availability  of  an  exemption  under 
section  3(a)(3)  of  the  1933  AcL  Applicant 
states  that  it  is  not  subject  to  the 
reporting  requirements  of  the  Securities 
Exchange  Act  of  1934  and  will  not 
become  subject  to  such  requirements  in 
connection  with  issuance  and  sale  of  the 
Notes. 


Applicant  represents  that  the 
presently  proposed  issue  of  securities 
and  all  future  issues  in  the  United  States 
will  have  received  prior  to  issuance  one 
of  the  three  highest  investment  grade 
ratings  from  at  least  one  nationally 
recognized  statistical  rating  organization 
and  that  its  special  United  States 
counsel  will  have  certified  that  such 
rating  has  been  received,  provided, 
however,  that  no  such  rating  will  be 
required  if  in  the  opinion  of  special 
United  States  counsel  for  Applicant, 
such  counsel  having  taken  into  account 
for  the  purpose  thereof  the  doctrine  of 
integration  referred  to  in  Rule  502  under 
the  1933  Act  and  various  releases  and 
no-action  letters  made  public  by  the 
Commission,  an  exemption  from 
registration  is  available  respecting  such 
issue  under  section  4(2)  of  the  1933  AcL 

The  Notes  will  be  issued  and  sold  by 
Applicant  to  a  commercial  paper  dealer 
or  dealers  in  the  United  States  which 
will  reoffer  the  Notes  as  principal  to 
investors  io  the  United  States.  The 
Notes  will  not  be  advertised  or 
otherwise  offered  for  sale  to  the  general 
public  but  instead  will  be  sold  by  the 
dealer  to  institutional  investors  and 
other  entities  and  individuals  who 
normally  purchase  commercial  paper. 
Applicant  undertakes  to  ensure  that  the 
dealer  will  provide  to  each  offeree  who 
has  indicated  an  interest  in  Applicant's 
securities,  and  prior  to  any  sale  of  Notes 
to  such  offeree,  a  memorandum  which 
(i)  describes  Applicant's  business  and 
(ii)  contains  all  of  the  information  with 
respect  to  the  Bank  which  the  Bank  is 
required,  pursuant  to  the  terms  of  its 
exemptive  order  under  section  6(c)  of 
the  Act.  to  provide  to  offerees  of  its 
commercial  paper.  The  memorandum 
will  be  at  least  as  comprehensive  as 
those  customarily  used  in  commercial 
paper  offerings  in  the  United  States  and 
such  memorandum  will  be  updated 
periodically  to  reflect  material  changes 
in  the  Bank's  financial  status  to  the 
extent  not  previously  reflected  in  the 
memorandum. 

Applicant  states  that  it  may.  from  time 
to  time,  offer  other  debt  securities  for 
sale  in  the  United  States  which  will  in 
effect  be  guaranteed  by  the  Bank  by 
means  of  a  guarantee  or  letter  of  crediL 
The  proceeds  of  such  securities  will 
similarly  be  deposited  with,  or  loaned 
to,  the  Bank.  Future  offerings  by 
Applicant  of  securities  in  the  United 
States  will  be  made  only  pursuant  to  a 
registration  statement  under  the  1933 
Act  or  pursuant  to  an  applicable 
exemption  from  registration  under  the 
1933  Act  and  any  such  offering  will  be 
made  on  the  basis  of  disclosure 
documents  appropriate  for  such 
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registration  or  exemption,  as  the  case 
may  be.  and  in  any  event  at  least  as 
cemptritensive  as  those  used  in  the 
presently  proposed  offering  and  in  no 
event  less  comprehensive  than  those 
customarily  used  in  similar  offerings  in 
tfieUnited  States.  Such  disclosure 
documents  will  be  updated  periodically 
to  reflect  material  changes  in  the  Bank's 
financial  status  to  the  extent  not 
previously  reflected  in  such  disclosure 
documents.  Applicant  undertakes  to 
ensure  that  such  disclosure  documents 
will  be  provided  to  each  ofTeree  who  has 
incficated  an  interest  in  Applicant's 
securities  then  being  offered,  prior  to 
any  sale  of  such  securities  to  such 
offeree,  except  that  in  the  case  of  an 
offering  made  pursuant  to  a  registration 
statement  under  the  1933  Act  such 
disclosure  documents  will  be  provided 
to  such  persons  and  in  such  manner  as 
may  be  required  by  the  1933  Act  and  the 
rules  and  regulations  thereunder. 
Appficanf  consents  to  any  order 
granting  the  relief  requested  being 
expressly  conditioned  upon  Applicant's 
compliance  with  the  foregoing 
undertakings  regarding  disclosure 
documents. 

AppHcant  and  the  Bank  will  appoint 
United  States  Corporation  Company  as 
their  agent  to  accept  service  or  process 
in  any  action  based  on  the  Notes  or  the 
guarantee  by  the  Bank  and  instituted  in 
any  State  or  Federal  court  by  the  holder 
of  any  of  the  Notes.  Applicant  and  the 
Bank  will  expressly  accept  the 
jurisdiction  of  any  State  or  Federal  court 
in  the  Gty  and  State  of  New  York  in 
respect  to  any  such  action  and  will  also 
be  subject  to  suit  in  any  other  court  in 
the  United  States  which  would  have 
jurisdiction.  Such  appointment  of  an 
authorized  agent  to  accept  service  of 
process  and  such  consent  to  jurisdiction 
wrill  be  irrevocable  until  all  amounts  due 
and  to  become  due  in  respect  of  the 
Notes  have  been  paid  by  Applicant  or 
by  the  Bank  under  its  guarantee. 

AppUcant  also  undertakes,  in 
connection  with  any  future  offering  in 
the  United  States  of  Applicant's 
securities,  to  appoint  and  have  the  Bank 
appoint  an  agent  to  accept  any  process 
that  may  be  served  in  any  action  based 
on  such  securities  and  instituted  in  any 
State  or  Federal  court  in  the  City  and 
State  of  New  York  in  respect  of  any 
such  action  and  will  also  be  subject  to 
suit  in  any  other  court  in  the  United 
States  that  would  have  jurisdiction. 
Such  appointment  of  an  agent  to  accept 
service  of  process  and  such  consent  to 
jurisdiction  will  be  irrevocable  so  long 
as  such  securities  remain  outstanding 
and  until  all  amounts  due  in  respect  of 
such  securities  have  been  paid. 


Applicant  does  not  believe  that  it  is 
an  investment  company  as  defined  in 
the  Act  however,  Applicant  wishes  to 
resolve  any  uncertainties  concerning  its 
status  under  the  Act.  Applicant  submits 
that  the  requested  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  applicant  may,  not  later 
than  December  4, 1984,  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  bis/her 
interest,  the  reasons  for  the  request,  and 
the  specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exhange  Commission.  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law^,  by 
certificate]  shall  be  filed  with  the 
request.  After  said  date,  an  order 
'  disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HolBs, 
Acting  Secretary. 

|FR  Doc.  M-J02SZ  FiM  11-W-M  S:4S  «) 
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Middle  South  UtWtlM.  Inc^  PropoMi 
To  Entwr  Into  Revolving  Crodtt 
Agro«in«nt  for  tho  Isauanc*  and  Sal* 
of  Unsecured  Promlesory  Notes 

November  9, 1984. 

Middle  South  Ulilities.  Inc.  ("Middle 
South").  225  Baronne  Stieet.  New 
Orleans,  Louisiana  70112.  a  registered 
holding  company,  proposes  a 
transaction  subject  to  sections  6(a)  and 
7  of  the  Public  Utility  Holding  Company 
Act  of  1935  and  Rule  50(aK2]  thereunder. 

Middle  South  proposes  to  enter  into  a 
revolving  credit  agreement  ("Credit 
Agreement")  providing  for  the  issuance 
and  sale  by  Middle  South  of  up  to 
$130,000,000  of  its  unsecured  promissory 
notes  to  a  group  of  commercial  banks. 
The  initial  borrowing  under  the  Credit 
Agreement  will  be  used  for  the  payment 
of  any  outstanding  promissory  notes 
issued  by  Middle  South  to  various 
commercial  banks  under  an  existing 
credit  agreement  dated  as  of  June  27, 
1960.  as  amended  (HCAR  No.  21628, 


June  17, 1980).  As  of  September  30, 1984. 
there  were  no  balances  outstanding 
under  the  existing  credit  agreement.  The 
proceeds  of  the  borrowings  under  the 
existing  credit  agreement  were,  or  will 
have  been,  utilized  by  Middle  South  to 
purchase,  at  various  times,  the  common 
stocks  of  certain  of  its  subsidiary 
companies  and  for  other  lawful 
corporate  purposes.  Subsequent 
borrowings  under  the  Credit  Agreement 
will  be  used  by  Middle  South  to 
purchase  additional  common  stock  of  its 
subsidiaries  and  for  other  lawful 
corporate  purposes.  The  issuance  and 
acquisition  of  such  common  stock  will 
be  the  subject  of  separate  filings  with 
this  Commission. 

Under  the  terms  of  the  Credit 
Agreement,  Middle  South  may  borrow 
and  reborrow  until  December  31, 1985 
by  issuing  to  the  participating  baitks  its 
unsecured  promissory  notes  payable  on 
December  31. 1985  ( "Notes").  Each 
borrowing  and  each  payment  by  Middle 
South  will  be  pro  rata  among  the 
participating  banks  according  to  their 
respective  Commitments.  Subject  to  the 
right  of  Middle  South  at  any  time  on 
three  business  days'  notice  to  terminate 
the  Commitments  or  from  time  to  time  to 
reduce  the  Commitments  then  in  effect, 
the  Commitments  will  remain  in  effect 
until  December  31. 1985.  Any  such 
reduction  of  the  Commitments  will  be 
accompanied  by  prepayment  of  the 
Notes  and  accrued  Interest  thereon  to 
the  extent  that  the  aggregate  principal 
amount  thereof  then  outstanding 
exceeds  the  Commitments  of  the 
participating  banks  as  so  reduced. 

The  Notes  issued  will  bear  interest 
from  the  date  thereof  on  their  unpaid 
principal  amount  at  a  rate  per  annum 
which  shall  be  a  percentage  equal  to  the 
sum  of  y«  of  1%  and  the  product  of  107% 
multiplied  by  the  Base  Rate.  As  used 
herein,  the  Base  Rate  means,  at  any  time 
of  determination  thereof,  the  greater  of 
(i)  the  prime  commercial  loan  rate  of 
Manufacturers  Hanover  Trust  Company 
(the  "MHTC  Rate")  then  in  effect  or  (ii) 
the  sum  of  Vt  of  1%  per  annum  and  the 
latest  three-week  moving  average  of 
secondary  market  morning  offering  rates 
for  three-month  certificates  of  deposit  of 
major  United  States  money  market 
banks  (the  "C/D  Rate").  The  interest  on 
the  Notes  will  be  payable  quarterly  in 
arrears.  Based  upon  the  MHTC  Rate 
(12.50%)  and  the  C/D  Rate  (10.35%)  in 
effect  as  of  October  26. 1984.  the 
effective  interest  cost  to  Middle  South  of 
the  proposed  borrowings  as  of  that  date 
would  by  14.125%  per  annum.  Middle 
South  presently  intends  to  repay  the 
Notes  out  of  the  proceeds  of  the  sale  of  • 
additional  shares  of  its  common  stock. 
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The  Notes  will  be  prepayable  at  any 
time  on  two  business  days'  notice  in 
whole  or  in  part  without  premium. 

Middle  South  will  agree  to  pay  to  each 
participating  bank,  quarterly  in  arrears, 
a  commitment  fee  from  December  31, 
1984  to  and  including  December  31, 1985 
(or  any  earlier  date  of  termination  of  the 
Commitments)  of  Vi  of  1%  per  annum  on 
the  average  daily  unused  portion  of  the 
Commitments  in  effect  during  the  period 
for  which  payment  is  made. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  4, 1984.  to  the 
Secretary.  Securities  and  Exchange 
Commission.  Washingon.  DC  20549.  and 
serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shiriey  E.  HoUis. 

Acting  Secretary. 

|FR  Doc.  M-302M  Filed  ll-IS-St:  8:45  am] 
nUJNQ  COOC  M10-01-M 


[Release  Na  14231;  (812-5939)1 

Van  Kampen  Merritt  Inc.,  Insured 
Municipals  Income  Trusts  and 
American  Portfolio  Advisory  Service 
Inc.;  Filing  of  Application  for  an  Order 

November  9, 1984. 

Notice  is  hereby  given  that  Van 
Kampen  Merritt  Inc.  ("Van  Kampen"), 
Insured  Municipals  Income  Trusts,  1901 
North  Naper  Boulevard,  Naperville,  IL 
60566  including  the  various  state  insured 
municipals  income  trusts  and  all  other 
similar  insured  unit  investment  trusts  to 
be  sponsored  in  the  future  by  Van 
Kampen  (collectively,  the  "VKM  Trust"), 
and  American  Portfolio  Advisory 
Service  Inc.  ("American,"  collectively, 
"Applicants"")  4200  Commerce  Court, 
Lisle,  IL  60532  filed  an  application  on 
September  14, 1984.  and  an  amendment 
thereto  on  November  5. 1984.  for  an 
order  of  the  Commission  pursuant  to 
section  17(d)  of  the  Investment 
Company  Act  of  1940  (the  "Act"]  and 


rule  17d-l  thereunder  to  the  extent 
necessary  to  permit  Van  Kampen  to 
purchase  from  Bond  Investors  Guaranty 
Insurance  Co.  ("BIG")  insurance 
guaranteeing  the  payment  in  a  timely 
manner  of  interest  and/or  principal  with 
respect  to  securities  in  the  VKM  Trust; 
pursuant  to  section  17(b)  exempting 
Applicants  from  the  provisions  of 
section  17(a)  to  the  extent  necessary  to 
permit  the  VKM  Trust  to  purchase 
certain  insurance  coverage  and  to 
accept  any  settlement  which  might  arise 
from  a  claim  made  upon  the  insurance; 
and  pursuant  to  section  6(c)  exempting 
Applicants  fronx,the  provisions  of 
section  26(a)(2)(C)  to  allow  the  Trustee 
of  the  VKM  "Trust  to  make  (and  deduct 
as  a  VKM  Trust  expense)  premium 
payments  on  the  insurance  because  a 
portion  thereof  might  be  deemed  to  be 
made  to  an  affiliated  person.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
applicable  provisions. 

According  to  the  application,  the  VKM 
Trust  is  a  unit  investment  trust, 
comprised  of  separate  and  distinct 
series,  each  having  a  separate  portfolio 
of  underlying  securities  (each  such 
series  referred  to  as  a  "VKM  Unit 
Investment  Series").  The  application 
states  that  the  objectives  of  the  VKM 
Trust  are  a  high  level  of  current  income 
exempt  from  Federal  income  taxation 
accompanied  by  conservation  of  capital. 
The  VKM  Trust  pursues  these  objectives 
by  investing  in  fixed,  diversified 
portfolios  of  long-term  tax-exempt 
securities.  In  addition,  with  respect  to 
each  VKM  Unit  Investment  Series,  the 
VKM  Trust  obtains  a  municipal  bond 
insurance  policy  guaranteeing  the  timely 
payment  of  principal  and  interest  on  the 
securities  in  the  portfolio  of  such  Unit 
Investment  Series,  the  application 
represents  that,  during  the  initial 
offering  period,  the  units  are  offered  to 
the  public  at  a  public  offering  price 
based  on  the  aggregate  offering  prices  of 
the  securities  in  the  portfolio  of  the 
VKM  Unit  Investment  Series  plus  a 
sales  charge.  The  application  further 
represents  that,  for  secondary  market 
purposes,  units  are  offered  at  a  price 
based  on  the  aggregate  bid  prices  of  the 
securities  in  the  portfolio  of  the  VKM 
Unit  Investment  Series  plus  a  sales 
charge.  Each  VKM  Unit  Investment 
Series  to  date  has  been  created  under 
the  laws  of  the  State  of  New  York  and  is 
governed  by  the  provisions  of  master 
and  supplemental  trust  indentures 
between  Van  Kampen  and  Bradford 
Trust  Company  (the  "Trustee"). 


Applicants  state  that  each  bond  in  the 
portfolio  of  a  VKM  Investment  Series  is 
covered  by  either  "unit  trust"  or  "new 
issue"  municipal  bond  insurance. 
Applicants  further  state  that  bonds 
covered  by  a  new  issue  policy  are  not 
usually  insured  by  the  VKM  Unit 
Investment  Series  under  its  unit  trust 
policy.  According  to  Applicants,  the 
VKM  Trust  primarily  obtains  unit  trust 
insurance  from  AMBAC  Indemnity 
Corporation  ("AMBAC")  and  new  issue 
insurance  is  obtained  directly  by  the 
bond  issuer.  The  annual  premiums  on 
unit  trust  policies  purchased  by  the 
VKM  Trust  are  a  VKM  Trust  expense, 
whereas  the  premium  for  any  new  issue 
insurance  policy  is  paid  for  in  advance 
by  the  bond  issuer. 

Applicants  state  that,  in  January,  1984, 
Van  Kampen  was  acquired  by  Xerox 
Corporation.  Applicants  further  state 
that  Xerox  Credit  Corporation,  a  wholly 
owned  subsidiary  of  Xerox  Corporation, 
has  entered  into  an  agreement  with 
American  International  Group,  Inc., 
Phibro-Salomon  Inc.,  and  Bankers  Trust 
New  York  Corporation  to  become  a 
shareholder  in  Bond  Investors  Group, 
Inc..  a  holding  company,  the  principal 
asset  of  which  is  BIG.  an  insurance 
company  organized  under  the  laws  of 
Illinois  and  licensed  to  engage  in  the 
underwriting  and  issuance  of  municipal 
bond  guarantee  insurance.  Because 
Xerox  Credit  Corporation  will  own  25% 
of  the  equity  of  the  organization,  BIG 
could  be  considered  an  affiliate  of  an 
affiliate  of  Van  Kampen. 

According  to  the  application,  it  is 
anticipated  that  approximately  two- 
thirds  of  the  total  par  value  of  each 
VKM  Unit  Investment  Series  will  be 
insured  by  AMBAC.  The  application 
states,  however,  that  Van  Kampen  has 
no  assurance  that  AMBAC  has  sufficient 
insuring  capacity  to  make  additional 
commitments  for  insurance  and  to 
guarantee  that  Van  Kampen  will  be  able 
to  continue  to  bring  the  VKM  Trust  to 
market  in  the  volume  Van  Kampen 
desires.  The  application  contends  that 
reserve  requirements  imposed  by 
various  state  insurance  commissions 
and  demands  from  competitor  sponsors 
have  prevented,  and  probably  will 
continue  to  prevent,  AMBAC  from  doing 
much  more  than  meeting  its 
commitments  at  the  current  levels  to  the 
sponsors  with  whom  it  is  presently 
dealing.  Applicants  assert  that  nc 
company  or  group  of  companies  known 
to  the  Applicants  has  expressed  any 
intention  to  provide  such  insurance  to 
the  VKM  Trust  in  the  immediate  future. 
Applicants  further  assert  that  if  the 
Commission  does  not  permit  the  VKM 
Trust  to  acquire  the  insurance  under  the 
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arrangements  described  herein.  Van 
Kampen  will  not  be  able  to  offer  the 
VKM  Trust  in  the  volume  it  desires. 

Applicants  propose  that  BIG  will 
provide  direct  insurance  to  the  VKM 
Trust  and  reinsurance  to  ANfBAC.  Van 
Kampen  represents  that  the  aggregate 
face  amount  insured  under  unit  trust 
policies  by  BIG  from  lime  to  time  for  the 
VKM  Trust  will  not  exceed  40%  of  the 
aggregate  face  amount  under  unit  trust 
policies  in  all  applicable  series  of  the 
VKM  Trust.  Only  securities  purchased 
after  the  date  of  the  order  of  the 
requested  exemption  would  be 
considered. 

Applicants  request  an  order  pursuant 
to  section  17(d)  of  the  Act  and  Rule  17d- 
1  thereunder  to  permit  BIG,  subject  to 
the  aggregate  face  amount  limitations,  to 
provide  insurance  to  the  VKM  Trust. 
According  to  Applicants,  the  proposed 
transactions  would  involve  the  payment 
by  the  VKM  Trust  to  BIG  of  annual 
premiums.  The  premium  rates  will  be 
determined  by  BIG  within  a  rate 
frameworic  applicable  to  all  trust 
sponsors  and  filed  with  applicable  state 
insurance  regulatory  authorities,  based 
upon  its  determinations  of  the 
creditworthiness  of  the  issuer  of  the 
bonds,  the  risk  of  default  by  the  bond 
issuer,  the  potential  liability  arising  from 
insuring  such  bond  issue,  and  the 
demand  of  sponsors  to  apply  for  such 
insurance  on  behalf  of  their  trusts. 
Applicants  represent  that  the  setting  of 
BIG's  premiums  will  not  be  controlled 
by  the  VKM  Trust,  Van  Kampea  Xerox 
Corporation.  Xerox  Credit  Corporation, 
or  American.  Applicants  state  that,  once 
bonds  have  been  deposited  in  a  VKM 
Unit  Investment  Series,  the  premium 
ratekJoT  each  issue  of  bonds  is 
protected  by  the  policy  obtained  by  the 
Unit  Investment  Series.  Applicants 
further  state  that  the  insurance  policy  is 
non-cancellable  and  continues  in  force 
so  long  as  the  Unit  Investment  Series  is 
in  existence,  the  insurer  is  still  in 
business,  and  the  bonds  continue  to  be 
held  by  such  Unit  Investment  Series. 

According  to  Applicants,  its  proposed 
arrangement  with  BIG  will  be  identical 
or  substantially  identical  to  the 
insurance  currently  being  offered  to  all 
the  sponsors  of  insured  municipal  bond 
trusts.  Applicants  represent  that  Xerox 
Corporation  will  indirectly  have  only  a 
25%  interest  in  the  earnings  of  BIG  while 
it  maintains  a  100%  interest  in  Van 
Kampen.  the  success  of  which  is  largely 
dependent  upon  competitively  priced 
unit  investment  trusts. 

Applicants  state  that  to  eliminate  any 
potential  conflict  of  interest  between 
Van  Kampen,  the  VKM  Trust,  and  any 
affiliated  person  of  Van  Kampen  or  the 
VKM  Trust,  as  a  condition  to  the 


granting  of  this  exemptive  request,  Van 
Kampen  undertakes  that  the  provisions 
of  the  Trust  Indentures  and  Agreements 
between  Van  Kampen  and  the  Trustee 
will  be  amended  to  provide  that 
American,  a  wholly  owned  subsidiary  of 
Van  Kampen  and  the  evaluator  of  the 
VKM  Trust,  will  be  the  exclusive  entity 
to  make  recommendations  to  the 
Trustee  with  respect  to  the  sale  of  any 
security  of  any  VKM  Investment  Series. 
Van  Kampen  and  American  undertake 
that  the  board  of  directors  of  American 
will  be  increased  by  three  disinterested 
persons.  Applicants  further  state  that 
American's  board  of  directors  will 
always  consist  of  a  minfmum  of  three 
disinterested  directors  except  for  such 
reasonable  periods  necessary  to  fill 
vacancies.  Van  Kampen  and  American 
further  undertake  that  American's  board 
of  directors,  including  a  majority  of  the 
directors  who  are  not  interested 
persons,  will  adopt  criteria  providing  the 
basis  upon  which  American  would  make 
recommendations  for  the  sale  of  VKM 
Unit  Investment  Series  securities  in  a 
manner  reasonably  designed  to  protect 
the  VKM  Trust  from  any  overreaching  or 
unfairness  with  respect  to  insurance 
coverage.  Finally,  Van  Kampen  and 
American  undertake  that  American's 
board  of  directors,  including  a  majority 
of  the  disinterested  directors,  will 
review  at  least  semi-annually  all  sales 
of  portfolio  securities  for  the  purpose  of 
determining  whether  such  sales  were 
effected  in  compliance  with  the  adopted 
criteria. 

The  criteria  to  be  adopted  for  the  sale 
of  VKM  Unit  Investment  Series 
securities  will  include  standards  for 
determining  when  the  cash  in  the  VKM 
Trust  for  the  series  in  question  is 
inadequate  for  sale  to  satisfy 
redemptions;  procedures  for  making  the 
sales  to  satisfy  redemptions;  criteria  for 
selecting  bonds  within  each  series  to  be 
put  out  for  bids;  and  provisions  for 
record  keeping,  reporting,  and  reviewing 
the  sales  of  bonds.  Applicants  represent 
that  any  bonds  in  the  portfolio  which 
are  in  default  or.  except  under 
compelling  circumstances,  which  are  in 
imminent  danger  of  default,  in  the 
reasonable  judgment  of  the  Company, 
will  not  be  sold.  However,  Applicants 
state,  sales  of  bonds  which  have  been 
insured  by  the  issuer  will  not  be 
restricted. 

Applicants  also  request  an  exemption 
from  the  provisions  of  section  17(a)(1)  of 
the  Act  to  the  extent  that  BIG  might,  by 
providing  insurance  directly  to  the  VKM 
Trust  or  through  reinsurance 
arrangements  be  deemed,  as  principal, 
to  be  selling  any  "property"  to  the  VKM 
Trust  and  an  exemption  from  the 
provisions  of  section  17(a)(2)  of  the  Act, 


to  the  extent  that,  in  the  event  of  a 
default  on  a  bond,  the  insuring 
companies  acquire  an  interest  in  either 
the  coupons  or  principal  of  one  of  the 
bonds.  Applicants  assert  that  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received 
are  resonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  The  premiums  to  be 
charged  with  respect  to  providing  such 
insurance  and  the  amounts  to  be  paid  by 
the  affiliated  parties  to  the  VKM  Trust 
are  fixed  in  nature  and  easily 
ascertainable  (because  they  involve  the 
payment  of  either  a  predetermined 
amount  of  interest  due  on  a  bond  or  the 
principal  amount  thereof  at  the  time  of 
maturity).  Applicants  further  assert  that 
the  transaction  is  consistent  with  the 
policy  of  the  VKM  Trust,  i.e.,  that  it 
invest  in  municipal  bonds  insured  as  to 
the  payment  of  principal  and  interest 
and  the  transaction  is  consistent  with 
the  general  policy  and  purposes  of  the 
Act 

Applicants  also  request  an  order  of 
the  Commission  pursuant  to  section  6(c) 
of  the  Act  for  exemption  from  the 
provisions  of  section  26(a)(2)(C). 
Applicants  state  that  the  proposed 
transaction  involves  the  payment  by  the 
Trustee  on  an  annual  basis  of  the 
insurance  premiums  necessary  to  keep 
the  proposed  insurance  in  force,  and 
such  payments  may  be  deemed  to  be 
made  to  an  affiliated  person  of  the 
depositor  of  or  principal  underwriter  of 
the  VKM  Trust.  Applicants  contend, 
however,  that  even  if  the  Commission 
permits  the  purchase  of  such  insurance 
on  behalf  of  the  VKM  Trust  the  Trustee 
will  not  agree  to  the  proposed 
transaction  unless  it  is  entitled  to  charge 
the  VKM  Trust  for  the  expense  of  the 
required  insurance  premiums. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  3. 1984,  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest 
the  reasons  for  his  request  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  addresses  stated 
above.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  an  attorney-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 
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For  fthe  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

Shiriay  E.  HoUis, 

Acting  Secretary. 

|FR  Doc  M-Xan  niad  11-16-64^  »M  •m) 
HLLMQ  COOC  ■eW.«1-« 

[ReiMM  No.  21479;  (SR-CBOE-M-29)] 

Self-Reguletory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Filing  and  Order  Granting 
Accelerated  Partial  Approval  of 
Proposed  Rule  Change 

November  13, 1984. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  October  19. 1984,  the 
Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE")  LaSalle  at  Van 
Buren.  Chicago.  IL  80605.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  described 
herein.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

In  its  filing,  CBOE  proposes  to:  (1) 
Commerce  closing  rotations  in  expiring 
series  Of  individual  stock  options  on  the 
last  trading  day  prior  to  expiration  as 
soon  as  practicable  after  3:00  p.m.  but 
not  until  a  final  price  for  the  underlying 
stock  is  established  on  the  primary 
market;  and  (2)  extend  open  trading  in 
expiring  series  of  index  options  on  the 
last  trading  day  before  expiration  from 
3:00  p.m.  to  3:10  p.m.  and  eliminate, 
except  in  unusual  circumstances,  closing 
rotations  in  the  expiring  index  options 
series.  CBOE  indicates  that  the  statutory 
basis  for  both  portions  of  the  proposed 
rule  change  in  section  6(b)(5)  of  the  Act. 

The  CBOE  states  that  the  first  portion 
of  the  proposed  rule  change  would 
permit  closing  rotations  in  expiring 
series  of  individual  stock  options  to  be 
priced  in  relationship  to  the  closing 
price  in  the  primary  market  for  the 
underlying  stock.  Under  existing  rules, 
closing  rotations  in  expiring  series  of 
individual  stock  options  commence  at 
3:00  p.m.  CBOE  has  found,  however,  that 
a  3:00  p.m.  closing  rotation  has  not 
proved  to  be  "entirely  adequate  to 
permit  utilization  of  the  closing  price  of 
the  stock  in  establishing  prices  for  the 
expiring  option  series."  In  particular, 
CBOE  notes  that  orders  to  buy  or  sell 
substantial  blocks  of  stock,  that  can 
have  a  material  effect  on  the  closing 
price  of  the  stocks,  are  now  occurring  at 
the  close  of  trading  on  the  last  business 
day  before  expiration,  and  that  these 
transactions  are  not  being  reported  over 


the  Consolidated  Transaction  Reporting 
System  until  several  minutes  after  3:00 
pjn.  CBOE  asserts  that  if  these  late 
reports  reflect  a  change  in  the  closing 
price  of  an  underlying  stock,  the  pricing 
of  expiring  options  series  during  the 
closing  rotation  may  be  disrupted.  The 
proposed  rule  change  would  avoid  such 
pricing  disruptions  by  permitting  the 
closing  rotations  to  commence  only  after 
the  final  price  of  the  underlying  stock 
has  been  established. 

CBOE  also  has  proposed  to  permit 
open  trading  in  expiring  series  of  index 
options  to  continue  until  3:10  p.m. 
Chicago  time  on  the  Friday  prior  to 
expiration  and  eliminate  closing 
rotations  in  such  series,  except  in 
unusual  circumstances. '  In  this  regard. 
CBOE  states  that  closing  rotations  in 
expiring  index  options  series  do  no 
appear  necessary  because  in-the-money 
long  call  and  put  positions  are  cash 
settled  at  expiration  by  the  exercise 
procedures  at  parity  with  the  closing 
index  price.  CBOE  also  indicates  that 
extending  open  trading  for  expiring 
index  option  series  to  3:10  p.m.  would 
conform  their  trading  hours  to  the 
trading  hours  of  other  standardized 
options.' In  addition,  CBOE  notes  that 
the  rule  change  would  conform  CBOE's 
rule  to  the  rules  of  the  American  Stock 
Exchantge,  Inc.  ("Amex").* 

Interested  persons  are  invited  to 
submit  written  data,  views  arguments 
concerning  the  proposed  rule  change 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Reference  should  be  made  to  file 
No.  SR-CBOE-84-29. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 


■  Under  CBOE  Rule  6.Z  Commentary  .02.  floor 
officials  would  t>e  able  to  require  a  closing  rotation 
for  expiring  index  option  series  if  unusual  market 
conditions  exist. 

*  Non-expiring  individual  stock  options,  for 
example,  normally  trade  until  3:10  p.m.  Chicago 
lime. 

*  See  Amex  Rules  903C  and  918C.  See  also 
Securities  Exchange  Act  Release  No.  20169. 
September  9. 1983.  48  FR  41545.  September  IS.  1983.  ■« 
in  which  the  Commission  approved  a  similar 
proposal  by  Amex  to  eliminate  closing  rotations  in 
expiring  index  option  series  and  to  extend  free 
trading  in  such  series  to  3:10  p.m.  Chicago  time  on 
the  last  trading  prior  to  expiration.  See  also  the 
Commission's  temporary  approval  of  Amex's 
proposed  rule  change  in  Secunties  Exchange  Act 
Release  No.  19977.  |uly  15. 1983.  48  FR  33388.  |uly  21. 
1983. 


rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE. 

The  Commission  finds  that  the  second 
portion  of  the  proposed  rule  change — the 
portion  permitting  open  trading  in 
expiring  index  options  series  until  3:10 
p.m.,  without  closing  rotations — is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
the  requirements  of  Section  6  and  the 
rules  and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  second  portion  of  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
that  this  part  of  the  proposed  rule 
change  is  identical  to  Amex  rules  that 
were  published  for  comment  and 
approved  by  the  Commission.  In 
addition.  CBOE's  S&P  100  and  S&P  500 
index  options  series  will  expire 
November  17. 1984,  and  approval  of  this 
portion  of  the  rule  change  will  enable 
the  change  to  be  in  effect  for  the 
traditing  day  of  November  18, 1984. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
portion  of  the  proposed  rule  change 
eliminating  closing  rotations  for  expiring 
series  of  index  options  and  extending 
open  trading  in  such  series  to  3:00  p.m. 
on  the  last  trading  day  prior  to 
expiration  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shiriey  E.  HoUis. 

Acting  Secretary. 

[FR  Doc  84-30290  Filed  11-16-84:  845  smj 
BtUMQ  CODE  tOKHll-M 


(R*l«as«  No.  21476;  (SR-CBOE-S4-26)] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change 

November  9, 1984. 

The  Chicago  Board  Options  Exchange. 
Incorporated  ("CBOE")  LaSalle  at  Van 
Buren.  Chicago,  IL  60605.  submitted  on 
August  15. 1984,  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
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("Act")  and  Rule  19b-4  thereunder,  to 
amend  the  Exchange's  niles  relating  to 
arbitration  of  dispute*  between  public 
customers  and  an  associated  person  or  a 
member  of  the  Exchange.  These 
amendments  provide,  in  pertinent  part, 
that  the  limit  on  small  claims 
proceedings  will  be  raised  from  $2,500  to 
S5.000  exclusive  of  interest  and  costs; 
that  the  time  limitation  upon  submission 
will  not  apply  to  any  case  which  is 
directed  to  arbitration  by  a  court;  that, 
where  permitted  by  law,  the  statute  of 
limitations  will  be  tolled  when  a 
claimant,  rather  than  all  parties,  files  a 
submission  agreement;  that  where  there 
are  multiple  claimants  or  respondents, 
the  Director  of  Arbitration  shall  have 
discretion  to  award  more  than  one 
peremptory  challenge  to  each  party,  and 
that  there  will  be  unlimited  challenges 
for  cause;  and  that  the  arbitrators  may 
bar  a  respondent  from  presenting  a 
defense  if  the  respondent  pleads  only  a 
general  denial  or  fails  to  specify  all 
available  defenses.  The  proposed  rule 
change  also  establishes  a  new  fee 
schedule  which  slightly  increases  filing 
fees  in  certain  cases. 

Notice  of  the  proposed  rule  change, 
together  with  the  terms  of  substance  of 
the  proposed  rule  change,  was  given  by 
the  issuance  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
2136a  September  27, 1984)  and  by 
publication  in  the  Federal  Register  (49 
FR  39401,  October  5, 1984).  No 
comments  were  received  with  respect  to 
the  proposed  rule  filing. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  self-regulatory 
organizations  and.  in  particular,  the 
requirements  of  section  8,  and  the  rules 
and  regulations  thereunder. 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis. 

Acting  Secretary. 

|FK  Doc  M-3Qi»l  FiM  11-ie-M;  »M  ami 
MIXINQ  COOC  W10-S1-II 


DEPARTMENT  OF  THE  TREASURY 

Offic*  of  th«  Secretary 
ISupptomant  to  Department  CIrcularl 

Notes;  Public  Debt  Series— No.  35-84 

Washington,  November  9, 1984. 

The  Secretary  announced  on 
November  8. 1984,  that  the  interest  rate 
on  the  bonds  designated  Bonds  of  2009- 
2014,  described  in  Department 
Circular— Public  Debt  Series— No.  35- 
84,  dated  November  1, 1984,  will  be  11% 
percent  Interest  on  the  bonds  will  be 
payable  at  the  rate  of  11%  percent  per 
annum. 
Gerald  Murphy, 
Acting  Fiscal  Assistant  Secretary. 

(FR  Doc  at-aOZW  FlM  11-10-M:  8:4S  am) 
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VETERANS  ADMINISTRATION 

Advisory  Committee  on  Fonner 
Prisoners  of  War,  Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L  92-463,  section 
10(a)(2)  that  a  meeting  of  the  Advisory 
Committee  of  Former  Prisoners  of  War 
will  be  held  at  the  Veterans 
Administation  Central  Office,  810 


Vermont  Avenue,  NW,  Washington,  DC 
2042a  on  December  13  and  14, 1984.  The 
purpose  of  the  Comnuttee  is  to  consult 
with  and  advise  the  Administrator  of 
Veterans'  Affairs  on  the  administration 
of  benefits  under  title  38,  United  States 
Code,  for  veterans  who  are  former 
prisoners  of  war  and  on  the  need  of  such 
veterans  with  respect  to  compensation, 
health  care,  and  rehabilitation. 

The  meeting  will  convene  at  9  a.m. 
both  days  in  Room  119.  This  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  of  the  room.  Because 
this  capacity  is  limited,  it  will  be 
necessary  for  those  wishing  to  attend  to 
contact  Miss  Linda  Gardner, 
Administrative  Assistant  to  the  Chief 
Benefits  Director,  Veterans 
Administration  Central  Office  (phone 
202/389-2455)  prior  to  December  3, 1984. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
H.B.  Mars.  Acting  Director, 
Compensation  and  Pension  Service, 
Department  of  Veterans  Benefits,  Room 
400.  Veterans  Administration  Central 
Office.  Submitted  material  must  be 
received  at  least  five  days  prior  to  the 
meeting.  Such  members  of  the  public 
may  be  asked  to  clarify  submitted 
material  prior  to  consideration  by  the 
Committee. 

Summary  minutes  of  the  meeting  and 
rosters  of  the  Committee  members  may 
be  obtained  from  Miss  Linda  Gardner  at 
the  aforementioned  address. 

Dated:  November  9. 1984. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanex. 
Committee  Management  Officer. 

|FK  Doc  M-MZ47  Filed  11-16-04:  B.-45  am| 
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FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  to  hold  open  Commission  meeting, 
Wednesday,  November  21, 1984. 
The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Wednesday,  November  21, 1984,  which 
is  scheduled  to  commence  at  9:30  a.m., 
in  Room  856,  at  1919  M  Street.  NW., 
Washington,  DC. 

Agenda,  Item  No.,  and  Subject 

General — 1 — Title:  Report  and  Order  to 
amend  Part  2  of  the  Commission's  Rules  to 
provide  frequencies  for  a  Government  and 
non-Government  fixed  service.  Summary: 
The  FCC  will  consider  the  amendment  of 
its  regulations  to  reallocate  frequencies  in 
the  900  MHz  band  for  a  Government  and 
non-Government  fixed  service. 

General — 2 — Repwrt  and  Order  to  amend  the 
Commission's  Rules  to  provide  additional 
frequencies  for  the  use  of  Aural  Broadcast 
Studio  Transmitter  Links  and  Intercity 
Relay  Stations.  Summary:  The  FCC  will 
consider  the  amendment  of  its  regulations 
to  reallocate  new  frequencies  for  Aural 
Broadcast  Studio  Transmitter  Links  and 
Intercity  Relay  Stations. 

General— -3 — Title:  Amendment  of  Parts  2, 15, 
and  90  of  the  Commission's  Rules  and 
Regulations  to  Allocate  Frequencies  in  the 
896-902  MHz  and  935-941  MHz  bands  for 
Private  Land  Mobile  Use.  Summary:  The 
Commission  will  consider  whether  to  adopt 
a  Notice  of  Proposed  Rule  Making  which 
proposes  to  release  additional  frequencies 
in  the  900  MHz  band  for  use  by  the  Piivate 
Land  Mobile  Radio  Services. 

General— 4 — Title:  Notice  of  Proposed  Rule 
Making  to  amend  Parts  2  and  22  of  the 
Commission's  Rules  to  provide  additional 
frequencies  for  cellular  service  use. 
Summary:  The  FCC  will  consider  a 
proposal  to  amend  its  regulations  to 
reallocate  frequencies  at  845-851  MHz  and 
890-896  MHz  for  additional  cellular  use. 

General — 5— Title:  Rulemaking  Regarding 
Spectrum  Allocation  to  Establish  a  Land 
Mobile  Satellite  Service  for  the  Provision  of 
Various  Common  Carrier  Services  (RM- 


4247).  Summary:  The  Commission  will 
consider  whether  to  adopt  a  Notice  of 
Proposed  Rulemaking  allocating  spectrum 
to  establish  a  Land  Mobile  satellite  service 
and,  is  so.  what  procedures  to  follow 
regarding  rules  changes  and  acceptance  of 
applications. 

General — 6 — Title:  Creation  of  An  Additional 
Private  Radio  Service.  Summary:  The 
Commission  will  consider  whether  to  adopt 
rules  to  implement  the  new  Private  Radio 
Communications  Service  (PRCS). 

General — 7 — Title:  Report  and  Order  to 
amend  the  Commission's  Rules  to  allocate 
spectrum  for  a  Public  Air-ground 
radiotelephone  service.  Summary  The  FCC 
will  consider  whether  to  adopt  a  Report 
and  Order  to  allocate  frequencies  in  the  900 
MHz  bands  for  a  new  public  air-ground 
radiotelephone  service. 

Common  Carrier — 1 — Title:  Memorandum 
Opinion  and  Order  in  the  Matters  of  Pacific 
Bell.  Southern  Bell  and  South  Central  Bell, 
Southwestern  Bell,  New  York  Telephone 
and  New  England  Telephone,  New  Jersey 
Bell,  Northwestern  Bell,  Pacific  Northwest 
Bell  and  Amerit^h  Operating  Companies 
Petitions  for  Waiver  of  Section  64.702  of  the 
Commission's  Rules  and  Regulations  To 
Provide  Certain  Types  of  Protocol 
Conversion  Within  Their  Basic  Telephone 
Networks.  Summary:  The  Commission  will 
consider  whether  to  waive  the  Computer  II 
Rules  to  enable  the  petitioning  Bell 
Operating  Companies  to  provide  certain 
types  of  protocol  conversion  within  their 
telephone  networks,  specifically  X.25-to- 
X.75  protocol  conversion. 

Common  Carrier — 2 — Title:  Revisions  to 
Tariff  F.C.C.  No.  259  (WATS)  for  Advanced 
800  Services.  Summary:  Commission 
consideration  of  Transmittal  No.  173 
proposing  to  revise  several  existing 
Advanced  800  services  and  in  addition  to 
offer  one  new  service,  Call  Prompter.  MCI 
has  filed  a  petition  to  reject  or  in  the 
alternative  to  suspend  and  investigate  on 
the  grounds  that  an  insufficient  showing 
has  been  made  under  section  61.38  of  the 
Commission's  Rules. 

Common  Carrier — 3 — Title:  .A TAT 
Communications.  Inc..  Revisions  to  Tariffs 
F.C.C.  No.  283  and  F.C  C.  No  1  filed  under 
Transmittal  No.  79.  Summary:  The 
Commission  will  consider  applications  for 
review  of  an  order  by  the  Chiefs.  Common 
Carrier  Bureau  denying  petitions  to  re)ect 
or  suspend  tariff  revisions  filed  by  AT&T 
Communications,  Inc.  implementing  its 
Block  of  Time  optional  calling  plan. 

Common  Carrier — 4 — Title:  Guidelines  for 
Dominant  Carriers  Optional  MTS  Rates 
and  Rate  Structure  Plans.  Summary:  The 
Commission  will  consider  issuing  a  Notice 
of  Proposed  R'jiemaking  to  invite  comment 
on  the  adoption  of  guidelines  for  optional 
MTS  rates  and  rate  structures. 

Common  Carrier — 5 — Title:  In  the  Matter  of 
Changes  in  the  Corporate  Structure  and 


Operations  of  the  Communications 
Satellite  Corporation.  Summary:  The 
Commission  will  consider  the  petitions  for 
reconsideration,  filed  by  Communications 
Satellite  Corporation,  M/A-CO.M,  Inc.  and 
njnited  Satellite  Action,  of  the  actions 
haken  in  the  Second  Memorandum  Opinion 
and  Order  in  the  Comsat  Structure 
proceeding. 

Common  Carrier — 6 — Title:  Policy  and  Rules 
Concerning  Rates  for  Competitive  Common 
Carrier  Services  and  Facilities 
Authorizations  Therefor:  Sixth  Report  and 
Order  (CC  Docket  No.  79-252).  Summary: 
The  Commission  will  consider  issues 
raised  in  its  NPKM  concerning  potential 
mandatory  detanffing  of  ell  carriers  subject 
to  forbearance. 

Common  Carrier— 7— T/V/e.-  In  the  Matter  of 
APST Earnings  on  Interstate  and  Foreign 
Services  During  1978.  Summary:  The 
Commission  will  consider  the  issues  that 
are  presented  by  earnings  that  arose  from 
the  interstate  and  foreign  service  tariffs  of 
AT4T  during  1978. 

Mass  Media — 1 — Title:  Application  for 
Review  of  the  Mass  Media  Bureau's  action 
denying  a  petition  for  reconsideration  and 
returning  the  low  power  television 
application  of  Arnold  N.  Applebaum  for 
Channel  19,  Paso  Robles,  California. 
Summary:  The  Commission  will  consider 
whether  the  Bureau  properly  returned,  as 
unacceptable  for  filing,  the  application  of 
Arnold  N.  Applebaum  for  a  new  low  power 
television  station  on  Channel  19,  Paso 
Robles,  California. 

Mass  Media — 2 — Title:  Application  for 
Review  of  the  Mass  Media  Bureau's  action 
denying  a  petition  for  reconsideration  and 
returning  the  low  power  television 
application  of  Las  Manzanas  Television 
Company  for  Charwel  53  in  Seattle, 
Washington.  Sub/ecL  The  Commission  will 
consider  whether  the  Bureau  properly 
returned  the  application  of  Las  Manzanas 
for  a  new  low  power  television  station  at 
Seattle,  Washington,  as  unacceptable  for 
filing. 

Mass  Media — 3— Title:  Application  for 
review  of  the  Mass  Media  Bureau's  action 
denying  a  petition  for  reconsideration  and 
returning  the  low  power  television 
application  of  Local  Service  Television, 
Inc..  for  a  new  low  power  television  station 
on  Channel  13  in  Miami,  Florida.  Subject: 
The  Commission  will  consider  whether  the 
Bureau  properly  returned  the  application  of 
Local  Service  Television.  Inc..  for  a  new 
low  power  television  station,  as 
unacceptable  for  Tiling. 

Mass  Media — 4 — Title:  Applications  for 
consent  to  the  assignment  of  licenses  of 
UHF  Stations  KTXA-TV,  Arlington,  and 
iCTXH-TV.  Houston.  Texas,  to  wholly 
owned  subsidiaries  of  Gulf  Broadcasting 
Company.  Summary:  The  Commission  will 
consider  the  applications  to  assign  the 


licenses  of  UHF  Stations  KTXA-TV. 
Arlington,  and  KTXH-TV.  Houston.  Texas, 
to  wholly  owned  subsidiaries  of  Gulf 
Broadcasting  Company.  The  assignees 
request  grant  of  these  applications 
pursuant  to  Note  4  of  S  73.3555  of  the 
Commission's  Rules,  which  permits 
applicatiotis  for  UHF  television  stations  to 
be  considered  on  a  case-by-case  basis  to 
determine  whether  common  ownership  of 
radio/television  combinations  in  the  same 
market  would  be  in  the  public  interest 

Mass  Media — 5 — Tide:  Petition  for  Rule 
Making  to  delete  a  VHF  television  channel 
from  New  York  Qty,  New  York  and 
reassign  that  channel  to  Long  Island,  New 
York.  Summary:  The  Commission  will 
consider  a  Petition  for  Rule  Making  filed  by 
Long  Island  Coalition  for  Fair  Broadcasting. 
Inc.  to  amend  the  Television  Table  of 
Assignments  by  deleting  a  VHF  channel 
from  New  York  City.  New  York  and 
reassigning  that  channel  to  Long  Island. 
New  York. 

Mass  Media — %— Title:  Amendment  of  the 
List  of  major  television  markets.  Summary: 
The  Commission  wiD  consider  adopting  a 
Report  and  Order  adding  Melbourne  and 
Cocoa.  Florida  to  the  Orlando-Daytona 
Beach.  Florida  major  television  market 
designation. 

Mass  Media — 7 — Title:  Amendment  of  Part 
74.  Subpart  L  of  the  Commission's  Rules 
Pertaining  to  FM  Radio  Broadcast 
Translator  Stations.  Amendment  of 
Subparts  F  and  L  of  Part  74  to  permit  use  of 
alternative  input  sources  for  FM  broadcast 
translator  stations  and  to  permit  uniform  10 
watt  FM  translator  power.  The  Commission 
will  consider  the  request  by  Moody  Bible 
Institute  for  partial  reconsideration  of  the 
original  decision  to  deny  Moody's  previous 
request  to  amend  the  FM  broadcast 
translator  rules. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 


Judith  Kurtich.  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7874. 

William  |.  Tricarico, 

Secretary.  Federal  Communications 
Commission. 

\n  Doc  »*-303Zi  Filed  11-1S-S4:  9:37  am| 
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FOWEtQN  CLAIMS  SETTLEMENT 
COMMISSION 

IF.C.S.C.  Meeting  Notic*  No.  12-«4] 

Announcement  in  Regard  to     . 
Commission  Meetings  and  Hearings. 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows; 

Date,  and  Time,  and  Sub/ect  Matter 

Tues..  Novo.  27. 1984  at  10:30  a.m.— Oral 
Hearings  on  objections  to  decisions 
issued  under  the  Second 
Czechosiovakian  Claims  Program: 

CZ-2-1107— Ludvika  Kabatek 

CZ-2-1101— Joseph  Kabatek 

CZ-2-0070— Paul  Loyd,  et  al 
Wed..  Nov.  28. 1984  at  10:30  ajn.— 

Consideration  of  Pinal  Decisions  and 
Amended  Final  Decisions  issued  under 
the  Second  Czechosiovakian  Claims 
Program,  and  Proposed  Decisions  issued 
under  the  Vietnam  Claims  Program  {Pub. 
L  98-606). 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  1111- 
20th  Street.  NW..  Washington.  D.C. 


Requests  for  information,  or  advance 
notices  of  intention  to  observe  a 
meeting,  may  be  directed  to: 
Administrative  Officer,  Foreign  Claims 
Settlement  Commission,  llll-20th 
Street,  NW.,  Room  409.  Washington. 
D.C.  20579.  Telephone:  (202)  653-6155. 

Dated  at  Washingtoa  IXC.  on  November 
13.1984. 

ludith  H.  Lock. 

Administrative  Officer. 

|FR  Ooc  84-30415  Piled  11-1S-S4: 1:47  pinl 
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NATIONAL  MEDIATION  BOARD 

TIME  AND  date:  2:00  p.m..  Wednesday. 
December  5. 1984. 

PLACE:  Board  Hearing  Room  8th  Floor, 
1425  K.  Street.  NW..  Washington.  D.C. 

status:  Open. 

matters  TO  BE  CONSIDERED: 

1.  RatiHcation  of  the  Board  actions  taken  by 
notation  voting  during  the  month  of 
November.  1984. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Secretary's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 

iNFOflMATiON:  Mr.  Rowland  K.  Quinn. 
Jr.,  Executive  Secretary,  Tel:  (202)  523- 
5920. 

DATE  OF  NOTICE:  November  14, 1984. 
Mr.  Rowland  K.  Quiaa,  Jr.. 

Executive  Secretary,  National  Mediation 
Board. 

|FR  Doc  84-30410  Filad  11-1S-M:  1:47  pm| 
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Commission 


16  CFR  Part  455 

Trade  Regulation  Rule;  Sale  off  Used 

Motor  Vehicles;  Final  Trade  Regulation 

Rule 
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FEDERAL  TRADE  COMMISSION 

16CFRPvt455 

Trad*  Regulation  Rule;  Srt*  of  Us«d 
Motor  VahidM 

AOCNCv:  Federal  Trade  CommUsion. 
action:  Final  Trade  Regulation  Rule. 


r.  The  Federal  Trade 
Commission  issues  a  final  Rule,  the 
purpose  of  which  is  to  reduce  oral 
misrepresentations,  and  consumer 
reliance  thereon,  in  the  used  car 
transaction  by  providing  consumers 
with  accurate  information  concerning 
warranty  coverage  and  other  important 
information.  The  Rule  requires  used  car 
dealers  to  disclose,  on  a  window  sticker 
("Buyers  Guide")  posted  on  used  cars 
offered  for  sale  to  constmiers. 
information  about  the  warranty 
coverage  offered,  the  meaning  of  an  "as 
is"  sale  and  other  related  information. 

This  notice  contains  the  Rule's 
Statement  of  Basis  and  Purpose 
incorporating  a  Regulatory  Analysis  and 
the  text  of  the  Rule. 
CFRCnvc  DATC  May  9. 1985. 
ADOflCSS:  Requests  for  copies  of  the 
Rule  and  the  Statement  of  Basis  and 
Purpose  should  be  sent  to  Public 
Reference  Branch,  Room  130.  Federal 
Trade  Commission.  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  205aa 

KM  RJirTHm  MiFONMATION  CONTACT: 
Lemuel  W.  Dowdy.  Division  of 
Marketing  Practices,  Bureau  of 
Consumer  Protection.  Federal  Trade 
Commission.  Washington,  D.C  20580 
(202)  376-2893. 

List  of  Su^Mli  ia  M  Cnt  Part  455 

Motor  vehicles.  Trade  practices. 

TRADE  REGULATION  RULE 
CONCERNING  THE  SALE  OF  USED 
MOTOR  VEHICLES.  STATEMENT  OF 
BASIS  AND  PURPOSE  AND 
REGULATORY  ANALYSIS 

I.  Introduction 

A.  Overview  of  the  Rule 

In  recent  years,  more  than  ten  million 
used  cars  have  been  sold  annually  by 
ft'anchlsed  and  independent  dealers.  For 
many  consumers,  the  purchase  of  a  used 
car  represents  a  substantial,  necessary 
investment  in  a  reliable  means  of 
transportation.  Despite  the  significance 
of  this  investment  and  the  relative 
unfamiliarity  of  most  consumers  with 
the  mechanical  operation  of  an 
automobile,  many  used  car  buyers 
currently  receive  little  accurate 


warranty  and  laachanical  condition 
iaformatioa  to  assist  them  in  their 
purchase.  Consumers'  ability  to  obtain 
this  information  has  been  hamperad  by 
various  unfair  and  deceptive  practices 
identified  during  the  course  of  tkn 
rulemaking  proceeding.  The  record 
establishes  that  these  practices  have 
resulted  in  substantial  consumer  injury 
in  the  used  car  market.  To  correct  these 
unfair  and  deceptive  practices  in  the 
used  car  industry,  it  is  necessary  to 
promulgate  the  accompanying  l>ade 
Regulation  Rule.  By  providing  for  the 
disclosure  at  the  point  of  sale  of 
information  concerning  the  extent  of 
warranty  coverage,  the  Commission 
believes  that  used  car  dealers  will  be 
discouraged  from  engaging  in  the 
deceptive  practices  established  in  the 
record.  Instead,  used  car  buyers  will  be 
able  to  make  informed  purchasing 
decisions  based  on  accurate  and 
complete  information  aboot  warranty 
protection  offered. 

The  record  demonstrates  that  osed  car 
dealers  and  their  agents  have  engaged 
in  deceptive  sales  practices.  These 
include: 

(1)  Misrepresenting  the  mechanical 
condition  of  a  used  vehicle; 

(2)  Misrepresenting  the  terms  of  any 
warranty  offered  in  connection  with  the 
sale  of  a  used  vehicle;  and 

(3)  Representing  that  a  used  vehicle  is 
sold  with  a  warranty  when  the  vehicle  is 
sold  without  a  warranty. 

Tlie  record  also  demonstrates  that 
used  car  dealers  and  their  agents  engage 
in  unfair  practices.  These  include: 

(1)  Failing  to  disclose,  prior  to  sale, 
that  a  used  vehicle  is  sold  without  any 
warranty:  and 

(2)  Failing  to  make  available,  prior  to 
sale,  the  terras  of  any  written  warranty 
offered  in  connection  with  the  sale  of  a 
used  vehicle. 

The  Commission  has  concluded  that 
these  acts  and  practices  are  deceptive  or 
unfair  within  the  meaning  of  Section  5  of 
the  Federal  Trade  Commission  Act  and 
are  appropriately  remedied  by  the  Trade 
Regulation  Rule  being  promulgated  . 
today. 

The  primary  purpose  of  this  Rule  is  to 
prevent  and  discourage  oral 
misrepresentations  and  unfair  omissions 
of  material  facts  by  used  car  dealers 
concerning  warranty  coverage.  The  Rule 
provides  a  uniform  method  for  written 
disclosure  of  such  information  by  means 
of  a  "Buyers  Guide."  The  Rule  requires 
clear  disclosure  through  the  Buyers 
Guide  of  the  existence  of  any  warranty 
coverage  and  of  the  terms  and 
conditions  of  any  warranty  offered  in 
connection  with  the  sale  of  a  used  car, 
including  the  duration  of  coverage  and 
the  percentage  of  total  repair  costs  to  be 


paid  by  the  dealer.  The  Rule  also 
includes  certain  additional  disclosures 
tiMtt  are  incorporated  on  the  Buyers 
Guide,  including:  A  list  of  the  fourteen 
■Mior  systems  of  an  automobile  and 
defects  that  can  occur  in  these  systems; 
a  anggestion  that  consumers  ask  the 
dealer  if  a  pre-purchase  inspection  is 
permitted;  and  a  warning  against 
reliance  on  spoken  promises  that  are  not 
confirmed  in  writing.  When  the  used  car 
transaction  is  conducted  in  Spanish,  the 
Ride  requires  that  a  Spanish-language 
version  of  the  Buyers  Guide  be  provided 
to  the  consumer,  and  the  Rule  includes  a 
text  for  a  Spanish-language  version.  In 
addition,  the  Rule  provides  that  the 
Buyers  Guide  disclosures  are  to  be 
incorporated  by  reference  into  the  sales 
contract,  and  are  to  govern  in  the  event 
of  an  inconsistency  between  the  Buyers 
Guide  and  the  sales  contract.  The  Rule 
further  requires  dealers  to  give  copies  of 
the  Buyers  Guide  reflecting  the  final 
terms  of  sale  to  the  consumer. 

This  overview  has  highlighted  the 
central  elements  of  the  Rule.  Virtually 
all  other  provisions  of  the  Rule, 
including  certain  definitions,  are 
designed  to  ensure  the  integrity  of  this 
disclosure  scheme.  The  Commission 
believes  that  this  Rule,  which  requires 
that  warranty  information  be  provided 
in  written  form,  will  effectively  curb 
many  of  the  unfair  and  deceptive 
practices  identified  in  the  rulemaking 
record  with  minimal  intrusion  into  the 
business  operations  of  used  car  dealers. 

B.  Historical  Background 

The  used  car  rulemaking  proceeding 
grew  out  of  an  investigation  begun  by 
the  Commission's  Seattle  Regional 
Office  in  1973.  That  investigation 
resulted  in  a  1973  report  which 
recommended  that  the  Commission, 
pursuant  to  its  authority  under  section 
6(g)  of  the  FTC  Act,"  regulate  the  sale  of 
used  cars  through  a  system  of  required 
inspections  by  dealers,  disclosure  of 
defects,  and  mandatory  warranties  on 
parts  found  to  be  without  defects.* 
Subsequently,  at  the  Commission's 
direction,  the  staff  of  the  Bureau  of 
Consumer  Protection  in  Washington, 
D.C.  continued  the  investigation. 

In  1975,  during  the  pendency  of  the 
staff  investigation,  the  Magnuson-Moss 
Warranty — Federal  Trade  Commission 
Improvement  Act  ("Magnuson-Moss 
Act")  became  effective.'  In  Title  I  of  the 


•5U.S.C.  40(g). 

'Sealite  Regional  Office  U»ed  C«r  AnHlytical 
Proyt—ing  Guide  (Septemlwr  17. 1973). 

'P«*.  L  93-637  (Irtn.  4. 1975).  codified  al  15  U.SC 
ZSm  el  seg. 
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Magnusoe-Maas  Act  Congress  directed 
the  Commission  to  initiate  a  rulemaking 
proceeding  dealing  with  "warranties 
and  warranty  practices  in  connection 
with  the  sale  of  used  motor  vehicles."  * 
This  statutory  directive  expressly 
authorized  the  Connnission  to  proceed 
under  both  Title  I  of  the  Magnuson-Moss 
Act  and  any  other  statutory  authority 
available  to  the  Commission.* 

An  Initial  Staff  Report  by  the  staff  of 
the  Bureau  of  Consumer  Protection  was 
published  in  December  1975.  In  that 
report,  the  staff  recommended  that  the 
Commission  initiate  a  rulemaking 
proceeding.*  The  Initial  Staff  Report 
described  warranty  practices,  as  well  as 
a  variety  of  other  practices  related  to 
the  sale  of  used  cars,  that,  in  the  staffs 
opinion,  violated  Section  5  of  the 
Federal  Trade  Commission  Act. ^  as  well 
as  Title  I  of  the  Magnuson-Moss  Act 

In  compliance  with  the  congressional 
directive,  the  Commission,  after 
reviewing  the  Initial  Staff  Report 
published  an  Initial  Notice  of  Proposed 
Rulemaking  ("Initial  Notice")  on  January 
6, 1976. 'The  Initial  Notice  proposed  a 
Trade  Regulation  Rule  designed  to 
remedy  the  allegedly  unlawful  practices 
through  (1)  a  "window  sticker"  posted 
on  each  car  disclosing  warranty  terms, 
warranty  disclaimers,  prior  use  of  the 
vehicle,  mileage,  prior  repairs,  and 
dealer  identification  information;  and  (2) 
a  specified  form  of  warranty  disclaimer 
to  be  used  in  "as  is"  sale  contracts. 
Additional  remedies  suggested  for 
public  comment  in  the  Initial  Notice 
included  disclosure  of  mechanical  defect 
information  and  a  "pre-purchase 
inspection  opportunity"  which  would 
have  given  consumers  the  rigl\t  to  take  a 
car  to  a  third  party  for  inspecjjlon  prior 
to  purchase. 

The  Commission  amended  the  Initial 
Notice  with  the  publication  of  additional 
questions  for  public  comment  in  a  May 
21. 1976.  Federal  Register  notice 
("Second  Notice").* These  additional 


MS  U.S.C.  2309(b). 

•M. 

•Staff  Report  on  the  U»ed  Motor  Vehicle  Induatiy: 
Proposed  Trade  Regulation  fiule  and  Staff 
Memorandum  (hereinafter  cited  at  "Initial  Staff 
Report").  The  rulemaking  record  of  thia  proceeding 
has  been  designated  No.  215-54  in  the  Commission's 
Public  Reference  Branch.  The  Initial  Staff  Report 
and  related  documents  are  filed  in  category  B  of  the 
record  and  are  contained  in  volumes  labeled  215- 
54-1-2. 

'15U.S.C.45. 

•41  FK  toss  (1«7B). 

•41  FR  20806(1976).  The  publication  of  the 
Second  Notice  resulted  from  early  comment 
criticizing  the  initial  proposed  rule. 


questions  focused  on  whether  dealers 
should  be  required  to  disclose  known 
defects  and  to  disclosa  whether  or  aot 
each  car  had  been  inspected  for  defects. 
The  qoestions  also  sought  comment  on 
the  best  format  for  communicating  the 
disclosures  to  the  consumer.  Other 
qaestions  published  in  this  Second 
Notice  asked  whether  the  Vehicle 
Identification  Number  (VIN)  should  be 
added  to  the  form  and  whether 
disclosures  should  be  required  in  sales 
of  used  cars  between  dealers. 

Following  publication  of  the  Second 
Notice,  the  staff  attempted  to  focus 
public  comment  by  preparing  and 
circulating  to  interested  parties  a 
suggested  format  (in  the  form  of  a 
window  sticker)  '"for  the  disclosures 
proposed  in  the  Initial  and  Second 
Notices.  A  Final  Notice  establishing  the 
dates  and  locations  of  public  hearings, 
setting  the  final  date  for  receipt  of 
written  comments,  and  designating 
issues  for  consideration  in  accordance 
with  9  1.13(d)  (5)  and  (6)  of  the 
Commission's  Rules  of  Practice.  16  CFR 
1.13(d)  (5),  (6).  was  published  on 
September  15. 1976." 

Written  comments  on  the  Initial  and 
Second  Notices  and  on  the  suggested 
format  were  received  through  October 
22. 1976.  Numerous  comments  were 
made  by  consumers,  used  car  dealers, 
dealers  associations,  consumer  groups, 
state  and  local  law  enforcement 
officials,  members  of  Congress,  legal  aid 
attorneys,  auto  rental  and  leasing 
associations,  federal  agencies  and  other 
interested  parties.  Books,  articles, 
research  reports,  and  interviews 
conducted  by  Commission  staff  were 
also  submitted  for  the  rulemaking 
record. " 

Following  the  written  comment 
period,  public  hearings  were  held  in  six 
cities  from  December  6, 1976,  through 
May  4, 1977.  '*  All  witnesses  were  given 
an  opportunity  to  make  an  opening 
presentation  followed  by  cross- 
examination  conducted  by  Commission 
staff  and  by  designated  representatives 
of  used  car  dealers,  the  auto  rental  and 
leasing  industries,  and  consumer 
groups. "Rebuttal  statements  were 


■•See  Final  Staff  Report  al  Appendix  D,  infra  n. 
17. 

"41  FR  39337  (1976). 

"The  written  comments  and  other  iwritten 
materials  are  Tiled  in  categories  "C-M"  of  the 
rulemaking  record  and  are  contained  in  volumes 
215-64-1-3  throi^gh  215-54-1-13. 

"Hearings  were  held  in  Boston.  Cleveland. 
Dallas.  Los  Angeles.  San  Francisco,  and 
Washington  DC.  The  transcripts  of  the  hearings 
were  tiled  in  Category  "P"  of  the  proceeding  and  are 
contained  in  volumes  lalwled  215-64-1-16. 

'*The  designated  repreeenlatives  were 
Automobile  Owners  Action  Council  San  Francisco 
Consumer  Action  and  California  Patibc  Interest 


accepted  after  the  hearings  until  August 
31.1977,'* 

The  written  cooiments.  the  materials 
placed  on  the  record  by  the  Presiding 
Ofilcer  and  the  Commission  staff,  the 
hearing  transcripts  and  exhibits,  and  the 
rebuttal  statements  comprise  the 
principal  evidentiary  record  of  this 
proceeding.  After  the  receipt  of  rebuttal 
statements,  reports  to  the  Commission 
based  on  the  rulemaking  record  were 
prepared  by  the  Presiding  Officer,  *•  who 
made  findings  on  the  issues  Aat  had 
been  designated  by  the  Commission  fbr 
the  public  hearings,  and  by  the 
Commission  staff, "  who  summarired 
and  anal^'zed  the  record  evidence  and 
made  recommendations  to  the 
Commission  for  a  Trade  Regulation 
Rule. 

The  Presiding  Officer  found  inter  alia, 
that  many  used  car  dealers  misrepresent 
or  fail  to  disclose  material  facts  relating 
to  the  mechanical  condition  of  used  cars 
and  the  dealer's  responsibility  for 
making  repairs  after  sale.  The  staff,  after 
coming  to  a  similar  conclusion, 
recommended  a  revised  Trade 
Regulation  Rule  which  would  have 
required  mandatory  inspection  and 
disclosure  of  defects  regarding  certain 
mechanical  and  safety  components  of 
used  cars.  The  revised  rule  would  have 
also  required  disclosures  of  warranty 
coverage,  repair  cost  estimates,  prior 
use.  mileage,  availability  of  service 
contracts,  vehicle  identification 
information,  and  dealership 
identification  information.  These 
disclosurers  were  to  be  made  on  a 
"window  sticker"  attached  to  the  side 
window  of  the  used  car. 

Pursuant  to  fi  1.13(h)  of  the 
Commission's  Rules  of  Practice,  16  CFR 
1.13(h},  publication  of  the  Final  Staff 
Report  initiated  a  sixty-day  comment 
period  which  afforded  the  public  an 
opportunity  to  comment  on  the  reports 


Research  Group:  Car  and  Truck  Renting  and 
Leasing  Associatioa:  American  Automotive  laastng 
Aaaociatioa:  and  National  Autoraobile  Dealers 
Associatioa. 

'•  Rebuttal  statements  are  filed  in  Category  "<J"  of 
the  record  and  are  contained  in  voltnnes  labeled 
215-S4-1-17. 

'•  Report  of  the  Presiding  Officer  on  Proposed    . 
Trade  Regulation  Rule  For  Sate  of  Used  Molar 
Vehicles  (16  CFR  Part  455)  May  22. 1978 
(hereinafter  cited  as  "Presiding  Officer's  Report"). 
Notice  of  publication  of  the  Presiding  Officer's 
Report  was  given  on  )uoe  90.  lS7a  43  FR  28521 
(1978). 

"  Sale  of  Used  Motor  Vehicles.  Pinal  Suff  Report 
to  the  Federal  Trade  Coounission  and  Propoaed 
Trade  Regulation  Rule  (16  CFR  Part  455). 
September.  1978  (hereinafter  died  as  "Staff 
Report").  Notice  of  publication  of  the  Staff  Report 
was  given  on  November  14. 1978  43  FR  52729  (ISrS). 
Many  of  the  dlatioos  in  tliis  statement  are  to  the 
Staff  Report,  which  recounts  and  sunmariKS  the 
records  evidence. 
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of  the  Presiding  Officer  and  the  staff. 
This  comment  period  was  originally 
scheduled  to  close  on  January  4. 1979.  In 
order  to  allow  additional  time  for 
comments,  including  comments  on  an 
FTC  Bureau  of  Economics  report  placed 
on  the  record  on  January  5, 1979.  the 
Commission  extended  the  comment 
period  for  thirty  days  to  February  13, 
1979.»« 

On  July  28, 1979.  the  staff's  summary 
of  post-record  comments,  memorandum 
recommending  modifications  in  the 
proposed  rule,  and  a  memorandum  from 
the  Director  of  the  Bureau  of  Consumer 
Protection  outUning  an  alternative 
"optional  inspection"  rule  were 
forwarded  to  the  Commission.  On 
September  25, 1979,  the  Commission 
heard  oral  presentation  from  selected 
rulemaking  participants  who  had  been 
invited  to  present  their  views  directly  to 
the  Commission  as  provided  in  S  1.13(i) 
of  the  Commission's  Rules,  16  CFR 
1.13(i).»»  On  October  11, 1979,  the 
Commission  met  to  consider  whether  to 
adopt  a  Bnal  rule,  and  if  so.  what  form 
the  rule  should  take.  Although  no  final 
determination  was  made  during  that 
meeting,  the  Commission  rejected  the 
mandatory  inspection  approach 
recommended  by  staff  and  directed  the 
staff  to  analy2e  an  optional  inspection 
rule.«« 

On  April  4, 1980,  the  staff  forwarded 
to  the  Commission  a  n.emorandum 
recommending  adoption  of  an  optional 
inspection  rule.  On  May  16, 1980,  the 
Commission  met  to  consider  the 
redrafted  rule  and,  with  certain 
modifications,  tentatively  adopted  the 
staff  recommendations."  The 


■*  44  FR  914  (1979).  These  pott-record  commenU 
■re  filed  In  Category  "S"  of  the  record  and  are 
contained  in  volume*  labeled  215-64-1-19. 

'•The  participant!  were:  National  Automobile 
Dealers  Association:  San  Francisco  Consumer 
Action  and  California  Public  Interest  Research 
Croup;  National  Independent  Automobile  Dealers 
Association:  American  Car  Rental  Association: 
Virginia  Independent  Automobile  Dealers 
Association:  Consumer  Bankers  Association: 
Automobile  Owners  Action  Council:  National 
Consumer  Law  Center  and  American  Imported 
Automobile  Dealers  Association. 

**  The  Commission  also  eliminated  from  further 
oonsideration  the  itafTs  proposals  for  disclosure  of 
prior  use  and  mileage  of  used  cars. 

*■  The  Commission  directed  the  itafT  (1)  to  delete 
the  requirement  that  a  dealer  give  an  astimate  of  the 
coat  to  repair  any  system  marked  "Not  OK";  (2)  to 
add  a  requirement  that  dealers  disclose  all  known 
defects  (in  addition  to  those  discovered  during  the 
course  of  an  Inspection):  (3)  to  eliminate  a 
disclosure  relating  to  vehicles  that  had  been 
declared  a  "total  loss"  by  Insurers:  and  (4)  to 
include  In  the  text  of  the  Rule  a  list  of  the  unfair  or 
deceptive  practices  in  accordance  with  Katherine 
Cibbt  School  (Inc.)  v.  PTC  m  V2ii  SSS  (2d  Cir. 
M7»). 


Commission  further  directed  the  staff  to 
prepare  a  request  for  technical  comment 
by  the  public  on  the  likely  effectiveness 
of  the  optional  inspection  proposal,  the 
format  and  comprehensibility  of  the 
proposed  disclosure  form  and  any 
drafting  errors  in  the  text  of  the 
proposed  Rule.  Pursuant  to  \  1.14(a]  of 
the  Commission's  Rules  of  Practice,  16 
CFR  1.14(a),  the  Commission  published 
the  request  for  comment  in  the  August  7, 
1980,  Federal  Register.*'  Comments 
were  accepted  through  November  7, 
1980.«» 

On  January  14, 1981,  the  staff 
forwarded  to  the  Commission  a 
summary  of  the  technical  comments  and 
Rnal  recommendations  for  modifying  the 
proposed  optional  inspection  rule  in 
light  of  those  comments.  A  supplemental 
recommendations  memorandum  and 
revised  summary  of  comments  was 
forwarded  by  staff  to  the  Commission 
on  February  20, 1981.  On  April  14, 1981. 
the  Commission  met  and  determined  not 
to  adopt  the  "optional  inspection  rule." 
In  its  place,  the  Commission  approved  a 
Rule  requiring,  by  means  of  a  window 
sticker,  the  disclosure  of  warranty 
information  and  the  disclosure  of  certain 
major  defectsjcnown  to  the  dealer  at  the 
time  of  sale.  At  the  same  meeting,  the 
Commission  directed  the  staff:  to  revise 
the  list  of  defects  that  must  be  disclosed 
if  known;  to  contract  for  consumer 
testing  of  the  comprehensibility  of  the 
window  sticker,  to  conform  the  text  of 
the  Rule  to  the  concepts  adopted  in 
substance  by  the  Commission;  and  to 
return  the  Rule  and  the  Statement  of 
Basis  and  Purpose  to  the  Commission 
for  promulgation. 

On  August  14. 1981.  the  Commission 
voted  to  promulgate  a  final  Trade 
Regulation  Rule  Concerning  the  Sale  of 
Used  Motor  Vehicles  and  publish  a 
Statement  of  Basis  and  Purpose  for  the 
Rule."  On  August  18. 1981.  the  Federal 
Trade  Commission  promulgated  the 
final  rule.  (16  CFR  Part  455  (1982)]. 

Section  21  of  the  FTC  Improvements 
Act  of  1980, 15  U.S.C.  57a-l  (Supp.  IV 
1980).  gave  Congress  the  power  to  veto  a 
rule  promulgated  by  the  FTC  if  the 
Senate  and  the  House  of 
Representatives  each  adopted  a 
concurrent  resolution  disapproving  the 
rule  within  the  time  period  provided  in 


"  45  FR  52750  (1980). 

"  The  comment  period  was  scheduled  to  close  on 
October  7. 1960.  but  was  extended  to  November  7, 
1980,  in  response  to  requests  from  the  National 
Automobile  Dealers  Association  and  the  Center  For 
Auto  Safety.  See  45  FR  66810  (1960).  These 
comments  are  tiled  in  Category  "T'  of  the  record 
and  are  contained  in  volumes  labeled  215-54-1-20. 

"46  FR  41328  (1981).  This  Statement  of  Basis  and 
Purpose  supersedes  the  Statement  of  Basis  and 
PuipoM  adiopted  with  the  1981  Rule. 


the  statute.  On  May  18. 1982.  the  Senate 
passed  Senate  Concurrent  Resolution  60 
disapproving  the  Used  Car  Rule  by  a 
vote  of  69-27. 128  Cong.  Rec.  Section 
5402  (May  18, 1982).  On  May  26, 1982, 
the  House  of  Representatives,  by  a  vote 
of  286-133,  joined  the  Senate  in 
disapproving  the  FTC  rule.  128  Cong. 
Rec.  H2882-83  (May  26, 1982).  Pursuant 
to  15  U.S.C.  57a-l.  these  actions 
constituted  a  veto  of  the  rule.  However, 
the  legislative  veto  provision  in  Section 
21  of  the  FTC  Improvements  Act  of  1980 
was  held  unconstitutional  by  the 
Supreme  Court  on  July  6. 1983,  U.S. 

Senate  v.  FTC. U.S. (1983).  103 

S.  Ct.  3556  (1983);  U.S.  House  of 

Representatives  v.  FTC, U.S. 

(1983).  103  S.  Ct.  3558  (1983).  This 
decision  invalidated  the  Congressional 
veto  of  the  rule. 

Prior  to  the  Congressional  veto, 
several  parties  sought  judicial  review  of 
the  rule  in  the  United  States  Court  of 
Appeals  for  the  Second  Circuit.  Miller 
Motor  Car  Corporation,  et  al.  v.  FTC,  2d 
Cir.  No.  81-4144.  Pursuant  to  a 
stipulation  by  the  parties  in  that 
proceeding,  the  court  entered  an  order 
permitting  withdrawal  of  these  causes 
pending  Congressional  consideration  of 
the  rule.  The  order  provided  that  the 
petitioners  could  reinstate  the  cases 
twenty  days  after  any  decision  of  the 
Supreme  Court  of  the  United  States  that 
has  the  effect  of  invalidating  Senate 
Concurrent  Resolution  60.  On  July  26. 
1983.  the  lawsuit  challenging  the  Used    ' 
Car  Rule  was  duly  reinstated. 

On  August  9. 1983.  the  Commission 
determined  that  the  rule  would  become 
effective  six  months  after  entry  of  a 
judgment  by  the  court  of  appeals 
disposing  of  the  reinstated  petitions  for 
review  in  Miller  Motor  Car  Corporation. 
On  the  same  date,  the  Commission 
determined  to  reexamine  the  rule  to 
consider  whether  modifications  are 
appropriate. 

On  August  16, 1983,  petitioners  in 
Miller  Motor  Car  Corporation,  filed  a 
motion  in  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  seeking 
leave  to  make  additional  oral 
submissions  and  written  presentations 
before  the  Federal  Trade  Commission. 
Pursuant  to  this  motion  and  the 
Commission's  own  August  9, 1983, 
decision  to  reconsider  the  rule,  the 
Commission  entered  into  a  joint 
stipulation  with  petitioners  agreeing  to  a 
remand.  On  September  14, 1983,  the 
court  of  appeals  entered  an  order 
remanding  the  Used  Car  Rule 
proceeding  to  the  Commission  and 
granting  the  petitioners  in  Miller  Motor 
Car  Corporation  leave  to  make 
additional  submissions. 
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The  order  also  required  the 
Commission  to:  (1)  Reopen  the  record 
with  respect  to  16  CFR  455.2(c)  and 
related  sections,  dealing  with  disclosure 
of  known  defects,  and  any  other  issues 
that  the  Commission,  in  its  discretion, 
might  elect  to  consider  pursuant  to  the 
Federal  Register  notice  of  August  9, 

1983,  and  (2)  provide  all  interested 
persons  with  notice  of  this  action  and  an 
opportunity  to  submit  comments  and 
rebuttal  thereto.  Except  for  purposes  of 
the  remand,  the  court  retained 
jurisdiction  over  the  rule. 

On  December  16. 1983,  the  Federal 
Trade  Commission  published  an 
invitation  of  public  comment  in  the 
Federal  Re^er,  48  FR  55784  (1963). 
This  notice  invited  written  public 
comments  on  the  pro\ision8  of  the  rule 
requiring  dealers  to  disclose  known 
defects.  The  purpose  of  the  comment 
period  was  to  assist  the  Commission  in 
determining  whether  these  provisions 
should  be  modified  or  eliminated. 

In  addressing  these  questions, 
commenters  were  asked  to  place 
particular  emphasis  on  information 
obtained  (such  as  data  bearing  on  costs 
or  benefits  of  the  rule  or  changes  in  state 
or  local  laws  or  regulations)  since  the 
closing  of  the  original  rulemaking 
proceeding  on  August  31, 1977. 
Commenters  were  also  urged  to  submit 
their  views  on  matters  of  policy 
concerning  the  defect  disclosure 
provisions  as  to  which  no  previous 
opportunity  to  submit  comments  has 
been  provided." 

The  comment  period  was  scheduled  to 
end  on  January  16, 1984,  but  it  was 
extended  to  January  31, 1984.  On  March 
2. 1984,  the  Commission  announced  a  20- 
day  period  for  rebuttal  submissions. 

The  National  Automobile  Dealers 
Association  petitioned  the  Commission 
on  January  31, 1984,  requesting  an 
extension  of  the  comment  period  for  60 
days  to  allow  NADA  to  complete  and 
submit  a  cost/benefit  study.  The 
Commission  denied  this  request,  stating 
that  it  would  consider  accepting  the 
study  when  it  was  completed.  NADA 
submitted  the  completed  cost/benefit 
study  on  March  22. 1984.  On  April  3. 

1984,  NADA  filed  an  errata  submission 
correcting  a  calculation  in  the  cost/ 
benefit  study.  The  Commission  received 
the  study  and  the  errata  submission  as 
record  documents.  Because  the  NADA 
study  presented  an  extensive  analysis  of 


the  costs  and  benefits  associated  with 
the  defect  disclosure  requirement,  the 
Commission  announced  a  20-day 
rebuttal  period  to  allow  interested 
parties  to  respond  to  the  study  and  the 
errata  submission.  This  rebuttal  period 
ended  on  May  14. 1964. 

On  July  10. 1984,  the  Commission 
tentatively  adopted  a  revised  rule  that 
eliminated  provisions  requiring  that 
dealers  disclose  known  defects.  In 
addition,  the  rule  modified  the  wording 
and  prominence  of  the  disclosures  on 
the  window  sticker.  On  July  31, 1964,  the 
Commission  announced  a  30-day 
comment  period  seeking  comments  on 
technical  issues  concerning  the 
tentatively  adopted  rule  and  substantive 
comments  on  the  implications  of  a 
sur\'ey  of  used  car  buyers  recently       ^ 
placed  on  the  rulemaicing  record.**  After 
careful  consideraticm  and  review  of  the 
comments  submitted  during  the  recent 
comment  and  rebuttal  periods  as  well  as 
the  original  rulemaking  record  taken  as 
a  whole,  the  Commission  has  voted  to 
promulgate  a  revised  Trade  Regulation 
Rule  concerning  the  sale  of  used  motor 
vehicles. 

C.  Description  of  the  Industry 

With  new  car  prices  steadily  rising, 
the  used  car  market  has  become  an 
increasingly  attractive  source  of 
personal  transportation  for  consumers. 
Industry  data  show  that  three  of  every 
four  used  car  purchasers  in  this  country 
buy  used  cars  as  their  primary  form  of 
personal  transportation.*^  The  used  car 
market  continues  to  expand  over  the 
new  car  market.**  In  1979,  two  of  every 
three  cars  sold  in  the  United  States  were 
used.  Consumers  in  that  year  spent  $66.7 
billion,  including  the  value  of  trade-ins. 
in  purchasing  18.5  million  used  cars  from 
all  sources.** Dealers  retailed  10.48 


"Although  the  Commission  sought  commenla 
during  the  ruleiiiaking  proceeding  on  the  general 
question  of  whether  dealers  should  be  required  to 
disclose  known  defects  on  a  window  sticker  [See  41 
FK  20896  (May  21.  1976)j.  the  Commission  did  not 
invite  comments  on  the  specific  known  defects 
disclosure  provision  thai  was  included  in  the  rule 
promulgated  on  August  14, 1981. 


••A  report  on  a  National  Survey  of  Private  Buyers 
and  Sellers  of  Used  Automobile  (Baseline  Survey). 

"Used  Car  Data.  1979  Hertx  Corporation  Poll, 
published  in  Hertz  News.  October  1. 1979,  with 
additional  data  published  on  July  21. 1960 
(hereinafter  cited  as  1979  Hertz  Poll).  7/21/80  at  1. 
These  data  combine  an  analysis  of  10-year  used  car 
sales  data  with  the  results  of  a  1979  Hertz  national 
mail  poll  of  used  car  buyers,  internal  Hertz  data, 
and  published  industry  figures.  These  publicly- 
issued  studies  have  not  been  considered  or  relied 
upon  by  the  Commission  in  making  its  decision  lo 
promulgate  this  Trade  Regulation  Rule;  rather,  this 
information  is  presented  for  illustrative,  background 
purposes.  While  the  Commission  has  not.  therefore, 
considered  the  evidenbary  value  of  these  reports, 
the  Commission  notes  that  data  from  these  studies 
have  been  cited  by  a  major  industry  association  in  a 
post-record  comment.  National  Independent 
Automobile  Dealers  Association  (NIADA).  T-742  at 
4.B. 

"*  For  example,  in  197S,  K)  J  nilUon  new  can 
were  sold  compared  lo  184  million  otad  can.  See 
1979  Hertz  Poll,  supm  n.  27.  Table  IV. 

"M.  Thirty-foar  percent  of  used  car  bayen 
traded  In  an  older  car  when  tbay  bought  one  uaed  In 


million  of  those  cars  for  totat  revenues 
of  over  $45  billion.** 

1.  Used  Cars  Purchased 

The  typical  used  car  purchased  in 
1979  can  generally  be  described  as  a 
$3,660  intermediate-sized  sedan  slightly 
under  five  years  old  with  29,000  miles  on 
the  odometer.  Twenty-nine  percent  of  all 
used  cars  bought  were  one  year  old  or 
less.  34  percent  were  two  years  old.  and 
37  percent  three  or  more  years  of  age.** 
Average  prices  were  $6,300  for  the  latest 
models,  $5,000  for  year-old  cars,  $4,000 
for  2-year  old  models,  and  $2,900,  $2.30a 
$1,800.  $1,500  and  $1,000  respectively  for 
cars  3-7  years  of  age  and  older.** 
Average  mileage  of  these  cars  at  the 
time  of  purchase  ranged  from  9,900  miles 
for  the  newest  models  to  66,250  miles  for 
the  oldest.** 

2.  Used  Car  Sellers 

Sales  by  dealers  accounted  for  60^ 
percent  of  all  used  car  sales  in  197B. 
Some  21,000  franchised  new  car  dealers 
who  also  sell  used  cars  dominate  the 
dealer  share  of  the  used  car  market  and 
retailed  about  7.8  million  units,  or  42 
percent  of  all  used  cars  sold  in  1979. 
Their  total  revenues  were  $32.6  bilUon, 
almost  one-half  the  total  amount  paid  by 
consumers  for  all  used  cars.**  Cars  sold 
at  these  dealerships  for  an  average  price 
of  $4,200  and  had  been  chiven  an 
average  of  21,200  miles  at  the  time  of 
purchase. *• 

Independent  dealers  selling  only  used 
cars  usually  retailed  older,  less 
expensive  cars;  in  1979.  the  average  car 
sold  by  such  dealers  cost  $3,700  and  had 
32,800  miles  on  the  odometer.**  With 


1979.  The  value  of  trade-la*  amounted  to  aome  SS 
percent  of  the  total  market  sales  figures.  Id.  at  2. 
Other  industry  tabulations  Include  only  "net" 
payments  to  dealers,  excluding  trade-in  value,  and 
would  therefore  be  significantly  lower  than  ttie 
Hertz  estimate. 

The  Hertz  data  also  assumt  one  transaction  from 
driver  to  driver.  For  example,  a  car  traded  l»y  a 
consumer  to  a  dealer  and  subsequently  rested  to 
another  private  tndividual.  even  after  several 
dealer-to-dealer  title  transfers,  was  counted  as  one 
transaction.  The  Hertz  sales  figures  may  therefore 
differ  from  other  indtistry  estimates  that  count  the 
intermadiate  transfen  as  individual  aales. 

"Id. 

"  Id..  7/21/80  at  Table  V.  All  dollar  figures  are 
rounded  to  the  nearest  SlOO.  Thirteen  percent  of  the 
can  were  7  or  mora  jrean  oM. 

-Id. 

"  Id.  AH  mileage  figures  are  rounded  to  the 
naareal  100.  Intermediate-sized  can  had  the 
following  average  mileages;  1  year — 13.200;  2 
years— 20.000;  3  years— 30.a0ft  4  years— 42J0ac  $ 
year*— Sl.eaa  and  6  years— 5&eoa 

-Id.  at  Table  UL  Mitcitea  National  Atitoaabila 
Dealen  Association  (NADA).  Oral  PresenUtion 
before  the  Commission.  September  25.  lOTa  IH  k    > 

"Mat  Table  V. 
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unit  sales  of  3.3  million,  their  market 
share  in  1979  was  about  18  percent  and 
total  revenues  were  $12.6  billion."  There 
are  some  36,000  independent  used  car 
dealers.** 

Private  sales  to  individuals  at  an 
average  price  of  $2,835  accounted  for  the 
remaining  40  percent  of  used  car  sales  in 
1979. "These  cars  had  an  average  of 
36,999  miles  on  the  odometer.  *•  For 
purposes  of  this  data,  this  category 
includes  direct  sales  by  fleet  operators, 
such  as  government  agencies,  public 
utility  companies,  and  lease-rental 
companies  that  periodically  retail  their 
vehicle  fleets.  Retail  fleet  operator  sales 
to  individuals  comprised  less  than  two 
percent  of  all  used  cars  sold  in  1979, 
although  this  category  of  used  car  seller 
is  increasing.*' 

Commissioned  sales  agents  are 
uniformly  used  in  the  industry  by  all  but 
the  smallest  dealerships.*' There  is  a 
high  degree  of  movement  of 
commissioned  sales  agents  from  dealer 
to  dealer  within  the  industry.** 

3.  Used  Car  Buyers 

Compared  to  new  car  buyers,  used  car 
purchasers  are  typically  younger — 36  as 
opposed  to  45  years  of  age — and  their 
family  unit  earns  less.**  It  appears  from 
the  statistics  cited  earlier  in  this  section 
that  many  would-be  new  car  buyers  are 
seeking  personal  transportation  from  the 
used  car  market  because  of  the  lower 
cost  involved.**  Twenty-eighty  percent 
of  used  car  buyers  in  1979  reported 
having  professional  or  technical 
occupations  and  another  17  percent  held 
managerial,  official  or  proprietorship 
positions.**  Some  15  percent  of  the  used 


"W.  at  Tables  in.  V. 

"Lemov,  NIADA.  Oral  Preaentatlon  before  the 
Commitskm.  September  25. 107V,  TR  84. 

"1979  Herti  Poll,  supm  n.  27.  T/nlaO  al  Table  V, 

"Id. 

"Id.  at  4. 

"  VoiOio,  TR  4274:  Bigham.  TR  5274-77.  Small 
dealenhipt  are  staffed  solely  by  the  owner. 

"Warwick.  TR  5363:  Bigham,  TR  5274-77.  One 
sales  agent  who  described  these  practices  in  detail 
had  been  employed  at  different  times  by  20 
franchised  dealerships  since  1963.  Warwick,  TR 
538a 

**  Family  income  averages  $20,000  a  year  for  used 
car  buyers  and  $29,500  for  new  car  buyers.  1979 
Hertz  Poll  Bupra  n.  27  10/1/79.  al  5. 

**  The  Hertz  data  calculates  that  ownership  and 
operating  costs  for  the  typical  used  car  purchased  in 
1979.  based  on  buyer  expectations  of  3  years  and 
3a0OO  miles  of  driving,  are  less  than  24  cents  a  mile. 
The  same  costs  for  the  average  new  1979  model — a 
slightly -smaller,  mid-range  unit — are  38.5  cents  a 
mile,  about  one-third  more.  fd.  7/21/80.  al  2.  Used, 
standard-sized  models  can  be  less  expensive  to  run 
than  new,  smaller  cars  because  of  the  discounts 
available  on  them  in  today's  market  compared  to 
the  premium  prices  commanded  by  the  smaller  cars. 

*•  Id..  10/1/79.  at  5.  Another  33  percent  were 
laborers,  craftmen.  or  foremen:  the  remaining 
buyers  reported  their  occupations  as  retired  (5%), 
unemployed  |4%).  student  (3%)  or  other  (10%).  Id. 


car  buyers  in  1979  who  had  previously 
purchased  cars  were  in  the  used  car 
market  for  the  first  time."  Sixty  percent 
of  used  car  buyers  in  that  year  financed 
an  average  of  69  percent  of  the  purchase 
price,  a  figure  which  parallels  the  61 
percent  new  car  transactions  that  are 
financed.** 

Basis  For  a  Rule 

Our  examination  of  the  record  in  this 
proceeding  convinces  us  that  deceptive 
and  unfair  acts  and  practices  are 
prevalent  in  connection  with  the  sale  of 
used  cars.  Consumers  are  frequently 
misled  or  deceived  by  affirmative 
misrepresentations  concerning  both  the 
extent  of  warranty  coverage  offered  by 
used  car  dealers  and  the  mechanical 
condition  of  used  cars.  Moreover, 
consumers  are  harmed  by  dealers' 
failure  to  provide  timely  disclosure  of 
"as  is"  sales  or  warranty  terms.  In  the 
following  section,  we  set  forth  a 
description  of  the  used  car  industry  and 
of  the  unfair  and  deceptive  practices 
that  the  Commission  seeks  to  address 
by  the  Trade  Regulation  Rule 
promulgated  today. 

A.  Deceptive  Practices  in  the  Industry 

The  record  in  this  proceeding 
demonstrates  deceptive  and  unfair  acts 
and  practices  by  used  car  dealers.  The 
principal  abuses  recorded  relate  to  oral 
misrepresentations  by  dealers  regarding; 
(1)  Warranty  responsibilities  for  after- 
sale  repairs,  and  (2)  mechanical 
condition  at  the  time  of  sale.  Such  oral 
statements  are  often  inconsistent  with 
the  warranty  terms,  or  disclaimers 
thereof,  provided  in  the  written  sales 
contract.  Consumer  injury  occurs 
because  consumers  make  purchasing 
decisions  based  on  dealer  deception, 
and  not  only  fail  to  get  the  car  they 
bargained  for  but  face  unexpected 
expensive  repair  bills. 

1.  Warranty  Practices 

a.  General  Overview.  The  record 
demonstrates  the  material  significance 
to  consumers  of  information  concerning 
warranty  coverage.**  Nonetheless, 
many  used  car  dealers  mislead 
consumers  into  believing  that  they  have 
broad  post-purchase  warranty  coverage 
when  in  fact  consumers  receive  limited 
or  no  warranty  protection  against 
repairs  that  may  become  necessary  after 
the  sale.*"  Frequently,  dealers  and  their 


sales  agents  not  only  fail  to  disclose 
conspicuously  the  limited  nature  of  their 
repair  responsibility,  but  also  orally 
misrepresent  the  extent  of  warranty 
coverage.*'  In  many  cases,  dealers 
make  verbal  promises  to  repair  defects 
after  sale  that  are  contradicted  by  final 
written  contract  terms  disclaiming  all 
repair  responsibility.*' 

Abuses  are  particularly  prominent  in 
that  portion  of  the  used  car  market  in 
which  cars  are  sold  with  no  warranty 
coverage  or  "as  is."  The  record 
demonstrates  that,  in  many  "as  is" 
sales,  dealers  regularly  make  oral 
representations  of  vehicle  quality 
(condition)  and  warranty  coverage 
(promise  to  repair  after  sale)  that  are  not 
memorialized  in  the  contract.  Instead, 
those  oral  representations  are 
contradicted  by  "as  is"  contract  terms 
which  enable  dealers  to  renege  on  their 
oral  promises  legally.*'  Consumers, 
relying  on  these  oral  misrepresentations, 
often  believe  that  they  will  receive  more 
protection  with  respect  to  post-sale 
repairs  than  is  actually  provided.  In  fact, 
however,  there  is  widespread  failure  by 
dealers  to  honor  oral  promises  relied  on 
by  consumers  in  making  purchasing 
decisions  in  both  "as  is"  and  warranted 
sales.**  When  dealers  fail  to  honor  their 
oral  promises,  used  car  buyers  often 
face  expensive  and  unexpected  repair 
bills.**  Such  unanticipated  repair  bills 
occasionally  result  in  loan  default  and 
vehicle  repossession.** 

b.  "As  Is" Sales  and  Warranty  Terms 
in  the  Marketplace.  A  significant 
proportion  of  used  cars  are  sold  by 
dealers  on  an  "as  is"  basis,  with  no 
written  or  implied  warranty.*'  Two 
studies  involving  used  car  purchasers 
indicate  that  about  half  of  all  buyers 
purchase  used  cars  with  no  warranty.** 


♦'  Id  at  Z 

*•  Id.  at  7.  The  Hertz  Poll  new  car  figure  is  based 
on  a  Newsweek  Survey.  Federal  Reserve  System 
Figures  for  1977  show  some  75  percent  of  new  cars 
financed  in  that  year. 

*»  Staff  Report  at  291-305. 

»•  See  U.A.I.C11)  and  (2)  infra. 


*'  Id. 

"^Id. 

"  Staff  Report  at  295-296  n.  96. 

"y</.»t  298-297  n.  96. 

**ln  some  extreme  cases,  these  repair  bills 
approach  20-50  percent  of  the  car's  selling  price.  Id. 
al58-61.  299.  n.  101. 

**ld.  at  300  n.  102.  A  legal  aid  attorney  In  Los 
Angeles  testified  that  about  half  of  the  vehicle 
repossession  cases  with  which  he  is  familiar 
originated  from  dealers'  failure  to  honor  oral 
promises  to  repair  in  "as  is"  sales.  Rouda.  TR  3448. 

"  Used  car  dealers  confirm  the  widespread  use  of 
"as  is"  sales.  Many  dealers  reported  selling  cars 
exclusively  on  an  "as  is"  basis  or  noted  that  a  high 
percentage  of  used  cars  are  retailed  "as  is."  Some 
dealers  testified  that  they  rely  on  "as  is"  sales  only 
for  a  small  portion  of  cars  sold  ind  offer  written 
warranties  on  newer  models.  Although  most  "as  is" 
sales  do  involve  older,  generally  cheaper  cars,  this 
Is  not  necessarily  so.  A  number  of  dealers  suggest 
that  any  used  car  offered  for  sale  may  be  sold  "as 
is'  Staff  Report  at  249-252  nn.  2-9. 

"In  the  Survey  Research  Laboratory  (hereinafter 
cited  as  SRL)  study.  Beliefs  and  Experiences  of 

Conlinu.?d 
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"As  is"  sales  have  a  significant  legal 
impact  on  consumers.  In  most  states 
that  have  adopted  the  Unifonn 
Commercial  Code  (UCC),  the  contract 
terms  "as  is"  or  "with  all  faults"  exclude 
the  implied  warranties  of 
merchantability  and  fitness  for  a 
particular  purpose  that  normally  would 
arise  in  a  used  car  transaction  under 
state  law.**  As  a  result,  dealers  selling 
cars  "as  is"  are  not  legally  responsible, 
as  a  rule,  for  defects  that  exist  at  the 
time  of  sale  or  repairs  that  become 
necessary  after  the  sale  is  completed.*" 
The  legal  effect  of  "as  is"  sales  assumes 
particular  importance  for  consumers  in 
used  car  transactions  because  of  the 
parol  evidence  rule  enacted  in  most 
states  as  part  of  the  Uniform 
Commercial  Code.  Under  the  parol 
evidence  rule,  evidence  of  any  oral 
agreement  that  contradicts  the  final 
written  contract  terms  is  excluded.*' 
Thus,  in  the  event  of  a  dispute  over  the 
extent  of  the  dealer's  responsibility  for 
post-purchase  repairs,  consumers 
generally  cannot  use  evidence  of  oral 
promises  to  repair  in  order  to  establish 
dealer  liability. 

Because  of  the  severe  legal 
consequences  of  an  "as  is"  sale, 
consumers  who  purchase  "as  is"  and 
experience  post-purchase  repair 
problems  constitute  a  large  percentage 
of  used  car  complainants.  State  and 


Dissatisfied  Purchasers  of  Used  Motor  Vehicles.  52 
percent  of  the  responding  buyers  across  the  country 
reported  receiving  no  warranty  with  their  used  car. 
HX  160(A).  Appendix  C.  Question  21.  In  the  study 
An  Investigation  of  the  Retail  Used  Motor  Vehicle 
Market:  An  Evaluation  of  Disclosure  and 
Regulation  (hereinafter  cited  as  Wisconsin  Study), 
43  to  55  percent  of  the  sampled  purchasers  in 
Wisconsin.  Iowa,  and  Minnesota  bought  their  used 
cars  "as  Is. '  HX  164(A).  Table  IV-20  at  3a 
Approximately  half  of  the  individual  consumer* 
who  presented  testimony  in  this  proceeding 
complained  of  dealer  practices  involving  "as  is" 
Soles.  Staff  Report  at  252  n.  la 

"Uniform  Commercial  Code  section  2-318(3)(a) 
slates:  (a)  unless  the  circumstances  indicate 
otherwise,  all  implied  warranties  are  excluded  by 
expresbions  like  "as  is",  "with  all  faults"  or  other 
language  which  in  common  understanding  calls  the 
buyer's  attention  to  the  exclusion  of  warranties  and 
makes  plain  that  there  is  no  implied  warranty. 

"  See  generally  Staff  Report  at  483-498  for  a  full 
discussion  of  state  laws  relating  to  "as  is"  sales. 

•'  Section  2-202  of  the  UCC  states: 

Terms  with  respect  to  which  the  confirmatory 
memoranda  of  the  parties  agree  or  which  are 
otherwise  set  forth  in  a  %vTiting  intended  by  the 
parties  as  a  final  expression  of  their  agreement  with 
respect  to  such  terms  as  are  included  therein  may 
not  t>e  contradicted  by  evidence  of  any  prior 
agreement  or  of  a  contemporaneous  oral  agreement 
but  may  be  explained  or  supplemented: 

(a)  By  course  of  dealing  or  usage  of  trade  (Section 
1-205)  or  by  course  of  performance  (Section  2-208): 
and 

(b)  By  evidence  of  consistent  additional  terms 
unless  the  court  finds  the  writing  to  have  been 
intended  also  as  a  complete  and  exclusive 
statement  of  the  terms  of  the  agreement. 


local  law  enforcement  and  consumer 
agency  officials  report  that  "as  is"  sales 
represent  a  substantial  portion  of  their 
used  car  cases  and  complaints;  and  legal 
aid  attorneys,  representing  low-income 
consumers,  agree  thatmost  of  the  used 
car  problems  affecting  their  clients 
occur  in  "as  is"  sales  transactions.** 

The  terms  of  %vritten  warranties  given 
to  used  car  buyers  vary  markedly  in 
duration,  coverage,  and  allocation  of 
costs  between  buyers  and  sellers.** 
Warranty  duration  generally  ranges 
from  30  days  or  1.000  miles  to  12  months 
or  12,000  miles,  with  the  longer  duration 
terms  typically  given  for  late  model 
cars.**  When  warranties  are  given,  most 
extend  for  a  period  of  30  days, 
regardless  of  vehicle  age,** 

The  warranty  coverage  of  vehicle 
components  tends  to  vary  even  more 
widely  than  does  warranty  duration. 
Coverage  rarely  extends  to  all  vel^cle 
systems  and  components.  Rather, 
protection  typically  extends  to  the 
"drive  train"  (engine,  transmission,  and 
rear  axle],  or  to  "safety"  components  in 
those  instances  where  dealers  are 
required  to  warrant  their  cars  under 
state  safety  inspection  laws.** 

The  warranty  term  that  varies  most 
widely  relates  to  allocation  of  cost — the 
respective  shares  of  total  costs  to  be 
paid  by  the  dealer  and  buyer  for  repairs 
that  become  necessary  after  sale.  Some 
dealers  give  warranties  covering  100 
percent  of  the  repair  costs  for  the  more 
expensive,  late  model  cars.*'  However, 
"split-cost"  coverage  is  far  more 
representative  of  the  written  warranties 
associated  with  used  car  sales.**  "Split- 
cost"  involves  shared  responsibility  by 
the  dealer  and  buyer,  each  paying  a 
stated  percentage  of  total  repair  costs. 
Although  the  percentage  split  figures 
vary  considerably,**  many  dealers 


"Staff  Report  at  249-.251. 

"  See  generally  Staff  Report  at  2S»-2ea  In  the 
Wisconsin  Study,  for  example.  75-82  percent  of 
Wisconsin  dealers  surveyed  varied  their  warranties 
according  to  vehicle  age.  condition,  and  price.  HX 
ie4(A)  at  44  and  Table  V-4,  QuesUon  4. 

**  Staff  Report  at  254  nn.  14-lS. 

•W.  at  255  n.  18. 

"Id.  at  255-258  nn.  17-18.  A  representative  of  the 
Center  for  Auto  Safety,  who  surveyed  dealer 
practices  In  Cleveland.  Dallas,  and  Washington. 
O.C,  by  means  of  "test  shoppers."  observed  that  the 
"drive  train"  limitation  was  the  most  common 
restriction  on  30-day  warranties  offered  by  the 
dealers  surveyed.  Wilka.  TR  6458-58.  However, 
coverage  even  under  this  type  of  restricted  warranty 
may  vary.  One  state  official  noted  that  the  most 
popular  warranty  observed  in  Connecticut  was  a 
"drive  train"  warranty  that  covered  only  the  "rear 
end"  (i.e.,  differential  and  rear  axle)  and 
transmission.  Simmons.  TR  540. 

"  Staff  Report  al  257  n.  21. 

-Id.  at  257-280  nn.  22-29. 

-Id.  at  59-80  nn.  27-2ft 


indicate  that  a  30-day  warranty  with  an 
even  "50-50"  cost  allocation  is  most 
common.'* 

Percentage  discounts,  substantively 
the  same  as  "spht-cost"  warranties,  are 
also  common  cost  allocation  terms  used 
by  dealers  in  warranties.  Generally, 
discount  terms  give  the  buyer  a  10-25 
percent  reduction  on  the  cost  of  parts 
and  labor  for  repairs  made  by  the  dealer 
after  sale.''  Some  dealers  restrict  the 
discoimt  to  parts  only  or  to  labor  only." 

A  number  of  dealers  also  report 
selling  service  contracts  with  their  used 
cars.  The  terms  of  service  contracts  sold 
to  buyers  vary  almost  as  widely  as 
those  of  written  warranties  "  and  range 
in  cost  from  under  $50  to  over  $200.'* 
Unlike  warranties,  service  contracts  are 
priced  separately  and  are  not  included 
in  the  price  of  the  vehicle.'* 

In  sum,  the  record  evidence  reveals  a 
broad  range  of  warranty  terms  offered 
to  used  car  buyers  to  protect  against 
repair  expenses  that  become  necessary 
after  sale.  In  addition,  most  written 
warranties  given  by  dealers  cover  only  a 
portion  of  repair  expenses  that  may 
become  necessary  after  sale. 

c.  Dealer  Deception. 

(1)  "As  Is"  Sales. 

By  far  the  most  common  abuse 
evidenced  in  the  record  with  respect  to 
warranties  is  the  frequent  dealer 
practice  of  making  oral  promises  to 
repair  defects  arising  after  sale  that 
contradict  the  written  "as  is"  clause  in 
the  sales  contract ''Dealers  often 
couple  these  promises  with  oral 
representations  about  mechanical 
condition. "Thus,  the  record  is  replete 
with  examples  of  "as  is"  sales  in  which 
representations  were  made  to  the  effect 
that  a  particular  vehicle  was  in  "good 
condition"  and  assurances  were  given  to 
the  consumer  that  "if  anything  goes 
wrong,  just  bring  it  in  and  we'll  take 
care  of  it. "  Representations  as  to 
mechanical  condition  are  rarely,  if  ever, 
incorporated  into  sales  contracts. "They 


"■/rf  at  258  nn.  23-24.  The  30-day.  50/50  warranty 
was  offered  25-40  percent  of  the  time  by  dealers 
surveyed  in  the  Wisconsin  Study,  for  example— . 
more  than  any  other.  HX  ie4(A)  al  Table  V-4. 
Thirty-five  percent  of  all  dealers  surveyed  in  Dallas. 
Cleveland,  and  Washington.  D.C.,  by  the  Center  for 
Auto  Safety  offered  test  shoppers  a  30-day,  SO/SO 
warranty.  Wilka.  TR  6458. 

^'  Staff  Report  at  250  n.  25. 

'»/rfat2S9,  n.  28. 

"/rf.  at  280-281.  n.3a 

"Presiding  ORicers  Report  at  48-47. 125:  Staff 
Report  at  275-277,  286-287. 

"Presiding  Officer's  Report  at  125;  Sufi  Report  •( 
275-278. 

"Staff  Report  at  276-277  n*5. 

"Presiding  OfTicer's  Report  at  47. 
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are.  instead,  almost  always  restricted  to 
oral  statements  made  during  the 
bargaining  process.*" 

Aa  a  result  used  cars  buyers  with 
little  or  no  mechanical  condition 
information  **  about  particular  vehicles 
have  been  assured  by  salespersons  of 
the  quaKty  of  the  vehicle  they  are 
buyfaig.  They  often  purchase  "as  is"  and, 
by  direct  misrepresentation  or  inference, 
are  led  to  believe  that  the  seller  will 
correct  defects  discovered  after  sale. 
Later,  when  defects  are  discovered  and 
the  buyer  returns  to  the  seller  seeking 
repairs,  he/she  learns  not  only  that  the 
assertions  about  mechanical  condition 
are  untrue,  but  also  that  his/her  sales 
contract  fails  to  hold  the  seller 
re^>onsible."Thus,  comsumers 
purchasing  "as  is"  but  relying  on 
contradictory  oral  promises  are  stripped 
of  the  protection  afforded  by  either 
express  "  or  implied  warranties  and.  at 
the  same  time,  have  no  legal  recourse 
against  the  dealer  because  prior  or 
contemporaneous  oral  statements  that 
contradict  final  written  contract  terms 
are  generally  not  legally  binding.** 
Evidence  in  the  record  demonstrates 
that  this  predicament  occurs  frequently 
in  the  used  car  market  **  and  is  often 
cited  as  the  chief  problem  in  used  car 
sales,  •• 

Several  dealer  practices  lead  to  the 
situation  described  above.  First,  dealers 
commonly  fail  to  provide  adequate 
written  definitions  as  to  the  real 
meaning  of  an  "as  is"  sale.*^  Rather, 
when  explanations  are  forthcoming, 
they  tjrpically  take  the  form  of  oral 
statements  relating  a  variety  of 
plausible  excuses  as  to  why  the  vehicle 
can  only  be  sold  "as  is".  Thus, 
consumers  are  told  that  the  vehicle's 
age,  or  mileage,  or  low  selling  price 


-Id. 

"  Suit  Raport  at  83-84  n.7S. 

"U.  at  274-280. 

"The  "as  ii"  clauac  also  contradict*  expresa,  oral 
representations  concerning  mechanical  condition 
made  during  the  bargaining  process.  Thus,  it  serve* 
to  negate  express  oral  warranties  as  well  as  implied 
warrantiea. 

••S*eaA.l.b.  jupro. 

"Staff  Report  at  2a5-30a 

"Sae,  e^.,  Wolkowitz.  Legal  Aid.  HX 190  at  2; 
Epstein.  Legal  Aid.  HX  166  at  2. 

"  For  example,  dealers  are  all  too  often  silent 
about  the  meaning  of  "as  is."  When  comments  are 
made,  they  are  usually  in  response  to  consumers' 
questions.  When  consumers  who  already  thought 
they  knew  the  meaning  of  "as  is"  were  queried  as  to 
the  basis  for  their  "as  is"  knowledge.  82  percent 
said  they  aheady  had  this  knowledge.  Only  18 
percent  reported  that  the  salesperson  explained  the 
■wanlMg  ot  "as  is."  National  Analysts  Inc..  Report 
on  a  Survey  of  Buyers  of  Used  Cars  (hereinafter 
died  as  National  Analyats  Study)  HX  182}A).  Table 
IS  at  21. 


demand  that  the  sale  be  on  an  "as  is" 
basis.** 

In  light  of  these  dealer  practices,  it  is 
not  surprising  that  a  significance  portion 
of  used  car  buyers  do  not  understand 
the  legal  significant  of  the  phrase  "as 
is."  **  In  three  studies  of  used  car  buyers, 
bom  25  percent  to  as  many  as  59  percent 
of  the  persons  surveyed  failed  to 
identify  a  correct  description  of  an  "as 
is"  sale  or  mistakenly  believed  that  the 
seller,  or  the  seller  and  buyer  jointly, 
would  be  legally  responsible  for  repairs 
after  sale.*"  These  buyers  were 
responding  to  hypothetical  questions 
posed  after  sale.  However,  the 
widespread  lack  of  basic  consumer 
understanding  about  "as  is"  sales  or 
implied  warranties  is  corroborated  in 
the  record  by  legal  aid  attorneys,  state 
and  local  officials,  consumers,  and 
consumer  groups  across  the  country, 
and  even  by  some  dealers.*'  Many  of 
these  same  witnesses  reported  that  used 
car  buyers  often  believe,  erroneously, 
that  "as  is"  means  "as  it  appears  to  be," 
referring  to  visible  or  known  defects 
(like  body  rust  or  dents)  as  opposed  to 
latent  defects,  or  "as  equipped," 
referring  to  vehicle  accessories  already 


"See,  e.g..  Baker,  consumer.  TR  488-67.  472 
(salesmen  said  they  could  not  warrant  a  car  selling 
as  cheap  as  Sl.400.  but  that  consumer  would  not  run 
into  any  problems].  McCallp.  dealer.  TR  SCn8-19 
(dealer  tells  the  consumer  the  car  Is  now  "as  is," 
"that's  why  you're  getting  a  lower  price");  Warwick, 
salesman,  TR  S37S  (salesman  will  "talk  hi*  way 
around"  the  "as  is"  by  saying  that  the  car  would 
cost  more  with  a  warranty);  Brauchli.  local  official, 
TR  3807-06.  3830-31  (if  dealer  does  explain,  he  will 
offer  the  buyer  a  "special  deal",  representing  that 
"as  is"  ia  snarely  to  protect  tha  dealership,  "but  for 
you  we'll  stand  behind  the  car"). 

"Presiding  OfTicer's  Report  at  124;  see  U.A.l.b. 
supra.  Some  dealers  believe  that  consumers  do 
understand  the  meaning  of  "as  is"  but  conveniently 
forget  when  problems  arise.  See,  e.g.,  Corkhill, 
dealer  oiganixation;  C-23  at  12.  However,  other 
industry  members  recognized  that  a  most  frequently 
expressed  complaint  on  the  rulemaking  record 
relates  to  lack  of  understanding  on  the  part  of 
consumers  of  what  an  "as  is '  sale  means  and  that  a 
contributing  factor  to  that  lack  of  understanding  is 
dealer  misrepresentation.  NIADA,  S-739  at  82-83. 

"Wisconsin  Study.  HX  164(A)  at  13;  National 
Analysts  Study.  HX  162(A),  Table  18,  at  21:  SRL 
Study.  HX  ieO(A).  Appendix  C.  Question  14  and 
accompanying  table.  But  see  Table  11  of  the 
Baseline  Survey  showing  that  approximately  90 
percent  of  both  Wisconsin  and  non- Wisconsin 
consumers  understood  the  meaning  of  an  "as  is" 
sale.  The  data  do  not  raise  serious  questions  about 
the  need  for  an  "as  is"  disclosure  because,  in  the 
Commission's  view,  consumer  deception  relating  to 
"as  is"  sales  is  probably  caused  more  by  the 
dealer's  misrepresentations  or  failure  to  disclose 
that  a  particular  car  is  being  sold  "as  is"  than  by 
lack  of  general  consumer  understanding  of  the 
meaning  of  "as  is".  Moreover,  as  Table  15  of  the 
study  demonstrates.  Wisconsin  consumers  were 
more  likely  to  understand  the  dealer's  post-sale 
repair  responsibilities  than  were  their  counlerparts 
in  the  rest  of  the  country.  This  difference  probably 
resulted  from  the  "as  is"  and  warranty  disclosure* 
mandated  by  the  Wisconsin  law. 

*■  Staff  Report  at  263-284  n.  37: 290  a.  9a   .       ■ 


installed.  Indeed,  the  evidence 
demonstrates  that  a  great  many 
consumers  who  buy  "as  is"  erroneously 
believe  their  cars  are  warranted  in  some 
manner — that  the  dealer  will  fix 
problems  arising  after  sale— despite  the 
written  "as  is"  contract  clause.** 

It  has  been  suggested  that  consumers' 
mistaken  beliefs  about  warranty 
coverage  in  "as  is"  sales  may  be  caused 
in  part  by  their  lack  of  experience  in 
purchasing  cars  and  by  their  general 
marketplace  belief  that  sellers  stand 
behind  their  products,**  While  this  may 
provide  a  partial  explanation,  the  record- 
taken  as  a  whole  supports  the  finding 
that  consumers'  misunderstandings 
about  their  after-sale  repair 
responsibility  in  "as  is"  sales  stem 
primarily  from  deceptive  practices  by 
used  car  dealers  and  their  sales 
agents.** 

(2)  Written  Warranty  Coverage. 

Despite  the  crucial  role  that  warranty 
information  could  play  in  used  car 
purchasing  decisions,  many  used  car 
buyers  who  receive  written  warranties 
are  unaware  of  their  actual  liability  for 
repairs  that  may  become  necessary  after 
sale.**  The  record  further  establishes 
that  certain  dealer  practices  lead  to 
consumer  misunderstandings  regarding 
written  warranty  terms.  Discrepancies 
between  oral  representations  of  the 
warranty  coverage  made  while  the 
consumer  is  first  considering  purchase 
and  actual  written  warranty  terms  are 
commonplace. •'Typically,  purchasers 
who  receive  written  warranties  believe 
that  more  is  warranted  than  is  the 
case.  *^  Oral  representations  of  a  "full 
100%/30-day"  warranty,  for  example, 
often  turn  out  in  fact  to  be  limited  "drive 
train"  warranties  (engine,  transmission, 
and  rear  axle)  or  simple  percentage 
discounts  on  labor  or  parts.**  One 
consumer  stated  that  an  oral  6-month 
unconditional  warranty  was 
contradicted  by  the  written  30-day 
warranty  received.**  Another  consumer 


"Id.  at  279-280  n.  68.  In  addition.  28  percent  of 
the  responding  used  car  buyer*  in  the  SRL  Study 
who  learned  after  sale  that  they  had  actually  bought 
"a*  i*"  mistakenly  believed,  or  were  not  sure,  at  the 
timt  of  Hale  that  their  cars  were  warranted.  HX 
ieo(A),  Table  12  and  accompanying  text  at  2-24, 
Appendix  C,  Question  20. 

"/</.  at280n.a9. 

"Presiding  OfTicer's  Report  at  12&  See  nn.  78-83 
and  accompanying  text  supra. 

**  See  generally  Staff  Report  at  261-26S,  278-281, 
and  288-290. 

"/</.  at  288  n.  84. 

"Id.  at  286  n.  88.  in  the  Wisconshi  Study,  for 
example,  a  much  greater  proportion  of  Wisconsin 
consumers  reported  receiving  30-day.  full  coverage 
warranties  than  Wisconsin  dealers  reported  giving 
them.  Id.  at  280.  Table  1. 

"/</.  at287n.8&. 

"Clifford.  L-1134  at  1. 
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stated  that  an  oral  90-day  warranty 
promise  was  in  fact  a  30-day 
warranty.  "*  Another  consumer  stated 
that  oral  representations  made  during 
the  sales  pitch  differed  from  the  actual 
terms  of  the  $185  service  contract 
received.  '^  In  one  study,  verbal 
assurances  given  by  dealers  differed 
from  the  actual  written  warranties  in  34 
percent  of  the  situations  where  "test 
shoppers"  were  able  to  see  a  written 
warranty.  "**  Consumers  typically  rely  on 
these  inaccurate  verbal  warranty 
descriptions  in  making  purchasing 
decisions.'** 

As  a  result  of  these  dealer  practices  at 
the  time  of  sale,  used  car  buyers  are 
typically  unaware  of  the  actual  terms  of 
the  written  warranties  they  receive.'** 
Thus,  consumers  rarely  have  a  complete 
picture  of  the  true  cost  of  a  used  car 
purchase  and  often  have  a  false 
impression  of  the  dealer's  actual  after- 
sale  repair  responsibilities.  The 
misrepresentations  described  above 
cause  consumers  to  expand  substantial 
sums  of  money  for  post-sale  repairs 
which  they  are  led  to  believe  will  be 
paid  for  by  the  dealer.  '** 

d.  Dealer  Unfairness. 

Many  used  car  dealers  also  fail  to 
provide  clear,  conspicuous,  and  timely 
written  disclosure  of  the  meaning  of  "as 
is."  Many  "as  is"  disclosures  are 
couched  in  complex,  legalistic  terms 
which  neither  explain  the  meaning  of 
"as  is"  in  understandable  language  nor 
inform  the  buyer  that  the  dealer  is  not 
responsible  for  any  repair  after  the  sale 
is  final.  "*  Other  "as  is"  disclosures 


'"Gash,  H018  all. 

■0'  Kersey.  TR  5638-40. 

'"California  Public  Interest  Research  Group,  A 
CALPIRC  Study:  Practices  in  the  Used  Motor 
Vehicle  Industry  (hereinafter  cited  as  "CALPIRC 
Study").  HX  82  at  17. 

'"Staff  Report  at  275-277  n.  66;  286-287  nn.  84-88. 

""Id.  at  281  n.  71 

'"  Presiding  Officer's  Report.  "Findings  on  Issue 
6. "  at  128. 

'"McCalip.  dealer.  TR  6918.  See  also  Brown, 
dealer  organization,  HX  80  at  10  (dealers'  written 
statement  disclaiming  warranties  verbal  sales 
representations  which  is  signed  by  the  buyer  at  the 
lime  of  sale).  Cf  Rothschild,  legal  aid.  TR  3190 
(unclear  warranty  disclaimers  are  among  primary 
problems);  Alpert.  legal  aid.  |-17  at  3  ("as  is" 
disclosures  are  technical).  Whether  the  language 
suffices  as  an  effective  disclaimer  under  state  law 
is.  of  course,  a  separate  issue.  Indeed.  Comment  4  to 
UCC  section  2-313.  governing  express  warranties, 
makes  it  clear  that  a  aeller  cannot  negate 
responsibility  for  express  warranties  simply  by 
inserting  a  dause  in  the  contract  "generally 
disclaiming  all  warranties,  'express  or  implied'." 
Such  a  clause,  the  comment  states,  "cannot  be  given 
lil>eral  effect  under  t  2-316"  (Exclusion  or 
Modification  of  Warranties). 


oversimplify  the  true  meaning  of  an  "as 
is"  sale  by  merely  stating  that  the 
vehicle  is  sold  "As  Is,"  or  "As  Is— With 
All  Faults."  "" 

Some  dealers  also  do  not 
conspicuously  disclose  the  "as  is" 
clauses  in  the  sales  contract  nor  present 
the  clause  to  the  consumer  in  a  timely 
manner.  Instead,  disclosures  generally 
are  not  made  until  the  consumer  is 
already  committed  to  the  purchase  and 
is  faced  with  a  series  of  documents  to 
sign  in  rapid  order  and  in  a  pressured 
environment,'"* 

As  in  t.'^e  case  of  "as  is"  disclosure, 
dealers  frequently  fail  to  provide  clear, 
conspicuous  and  timely  disclosure  of 
warranty  terms.  In  many  cases  involving 
written  warranties,  dealers  fail  to 
disclose  actual  limitations  and 
restrictions  on  coverage  when  orally 
describing  warranty  coverage,  so  that 
consumers  are  left  confused  about  the 
extent  of  warranty  coverage  on  the  car. 
A  used  car  salesman  testified,  for 
example,  that  dealers  he  knew  of  or 
worked  for  in  California  gave  buyers 
"50/50  warranties"  without  explaining 
what  that  coverage  actually  meant,"** In 
another  study,  warranty  documents 
received  by  a  Ift'ge  precentage  of  survey 
respondents  failed  to  describe  the  items 
that  the  dealer  would  repair  the  dealer's 
share  of  repair  cost  responsibility  was 
also  frequently  not  disclosed. ""  One 


""Stine.  state  official.  TR  4361  (occasionally  *ee* 
a  big  "as  is"  stamped  at  the  lop  of  used  car 
contracts  with  a  SO/SO  guarantee  on  tKakes  and 
shocks);  Friedman,  stale  officials,  TR  4472-73 
(typical  disclosure  in  Colorado  is  "this  car  is  being 
sold  on  an  'as  is'  basis");  Coldinger.  local  official, 
TR  3554  (current  "as  is"  language  in  all  contracts 
fails  to  inform  consumers  of  the  limitations  of  their 
rights):  Fan.  legal  aid.  TR  4130  (Dealers  use 
standard  form  contract  with  large  "as  is"): 
Sugarman.  Dealer.  TR  4089  (consumer  signs  slip  of 
paper  stating  that  the  sale  Is  "as  is"). 

'"Although  some  dealers  profess  diligence  in 
disclosing  the  "as  is"  nature  of  the  sale,  the  record 
demonstrates  that  when  this  is  so.  it  is  typically 
after  the  consumer  has  decided  to  buy.  or  the 
disclosure  is  vague,  inconspicuous,  or  incomplete. 
The  most  common  "as  is"  disclosure  practice 
evidenced  in  the  record  is  that  potential  buyers  are 
not  introduced  to  the  "as  is"  clause,  if  it  is 
recognized  at  all,  until  the  sale  is  about  to  l>e 
finalized.  Typically,  the  buyer  is  shepherded  into 
the  "closing  room."  (a  term  i<sed  throughout  the 
hearings  to  denote  the  room  or  place,  typically 
within  the  dealer's  place  of  business,  where  the 
potential  buyer  is  taken  to  discuss  the  details  of  the 
transaction)  where  he  or  she  is  handed  a  number  of 
documents  to  simultaneously  read,  digest,  and  sign 
and  where  the  final  selling  price  and  financing 
terms,  if  any.  are  determined.  Consumers,  already 
emotionally  committed  to  the  purchase  and  anxious 
to  close  the  deal,  often  fail  to  read  each  document 
thoroughly.  Unless  their  attention  is  specifically 
directed  to  it.  buyers  do  not  see  or  fully  comprehend 
the  "as  is"  clause  disclaiming  all  warranties.  Staff 
Report  at  265-288. 

""Bigham.  TR52e9. 

■"'SRL  Study.  HX  160(A).  Appendix  C.  Questions 
23A.  23B.  See  also  Staff  Report  at  283.  n.  75:  285-288. 
nn.  79-83. 


legal  aid  attorney  stated  that  most  of  his 
clients  did  not  understand  the  meaning 
o^  split-cost,  50/50  warranty.'" 
Several  consumers  stated  that,  at  the 
time  of  purchase,  they  were  not  aware 
of  the  terms  of  the  warranty.'" 

Frequently  dealers  obscure  the  need 
for  full  warranty  information  disclosure 
by  answering  consumers'  initial 
inquiries  about  warranty  coverage  with 
such  generalities  as  "good  warranty"  or 
"full  guarantee,"  with  no  further 
explanation  of  terms. ' '* 

Dealers  also  often  fail  to  give  the 
bujwr  copies  of  the  written  warranty 
uittilafter  the  sales  contract  has  been 
signed.  A  consumer  group 
representative  testified  that,  in  a  study 
of  dealer  practices  conducted  in 
Cleveland.  Dallas,  and  Washington, 
D.C.,  detailed  warranty  information  was 
given  to  the  "test  shoppers"  (posing  as 
consumers)  only  after  persistent 
questioning."* In  fact,  potential  buyers 
are  usually  not  introduced  to  written 
warranty  disclosures  until  after  they 
have  decided  to  buy  and  the  sale  is 
about  to  be  finalized.  "^  As  the 
transaction  is  concluded  in  the 
pressured  atmosphere  of  the  dealer's 
"closing  room,"  "*it  is  not  surprising 
that  consumers  often  fail  to  see  or  fully 
comprehend  specific  warranty  terms.  "^ 
The  record  establishes  that  copies  of 
written  warranties  are  rarely  received 
by  consumers  before  they  enter  the 
closing  room."*  At  times  the  document 
is  not  provided  until  after  the  buyer 
signs  the  sales  agreement,  "*  In  some 
instances,  warranty  documents  are  not 
provided  to  consumers  at  all.  '** 

^e  Commission  finds  that,  although 
the  failures  to  disclose  described  above 
are  not  generally  deceptive,  such 
practices  are  unfair  in  violation  of 
section  5  of  the  FTC  Act,  When  dealer 
representations  lead  buyers  to  believe 
that  warranty  coverage  is  other  than  it 
in  fact  is,  or  that  a  car  is  sold  with  a 
warranty  when  it  is  not,  the  failure  to 
disclose  the  true  state  of  affairs 
constitutes  deception.  Failure  to  disclose 


'"Berry.  TR  132-133. 

'"See.  e.g..  Morrison.  L-1088  at  2:  Kersey.  TR 
5638:  Carr  1-80  at  1;  Holliday.  1-164  at  1. 
^    "' Staff  Report  at  285  n.  aa 

"•Wilka.TR6457. 

<">SRL  Study.  HX  160(A),  Appendix  C.  Question 
2^  Staff  Report  at  286  n.  42:  282  n.  72. 

'"See  n.  90  supra.  See  also  Staff  Report  at  282,  n. 
73:  538-539. 

'"  W.  at  268  n.  47;  283.  n.  74. 
•     "Vrf.  at285n  82. 

"•  W.  at  286  n.  83.  Sixteen  percent  of  the  used  car 
buyers  responding  in  the  SRL  Study  reported 
receiving  the  warranty  sometime  after  signing  the 
contract  SRL  Study.  HX  ieo(A|  at  Appendix  C 
Question  22. 

""Staff  Report  at  2S4-285  a  79. 
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information  material  in  li^t  of  other 
repreaentations  alto  constitutes 
deception.'*'  Absent  any  dealer 
practice  that  leads  consumers  to  expect 
certain  coverage,  however,  the  failure  to 
provide  timely  and  complete 
information  to  consumers  about 
important  contract  terms  may  cause 
substantial  consumer  injury,  that 
consumers  caimot  reasonably  avoid 
through  the  exercise  of  consumer  choice, 
without  offsetting  benefits  to  consumers 
or  competition.  In  such  circumstances, 
the  failure  to  disclose  is  unfair,  but  not 
deceptive. 

The  record  cleaiiy  establishes  that 
substantial  consumer  injury  occurs  as  a 
result  of  dealers  faihng  to  disclose  the 
meaning  of  "as  is"  or  failing  to  disclose 
warranty  terms.  As  discussed  above, 
liability  for  post-sale  repairs  is  a 
material  factor  in  consumer  purchasing 
decisions.  Moreover,  unexpected 
liability  often  causes  consumers  to  be 
faced  with  expensive  and  unexpected 
repair  bills.'**  Information  regarding 
Uability  for  post-sale  problems  is 
particularly  important  because  dealers 
generally  know  more  about  the 
condition  of  the  car  than  do 
consumers.  •*•  Moreover,  the 
Commission  discerns  no  benefits 
flowing  from  the  practice  of  failing  to 
provide  timely  disclosure  of  the  dealer's 
responsibility  for  repairing  post-sale 
problems  except  that  dealers  avoid  the 
cost  of  making  the  disclosure.  We 
believe,  however,  that  the  cost  of 
providing  such  disclosures  will  be 
minimal. 

We  also  conclude  that  consumers 
cannot  reasonably  avoid,  through  free 
purchase  decisions,  the  injury  caused  by 
the  dealer's  failure  to  disclose  its  post- 
sale  repair  responsibilities.  Information 
about  the  warranty  terms  offered  or  the 
fact  that  a  particular  car  is  being  sold 
"as  is"  can  be  obtained  only  &om  the 
dealer.  The  record  establishes  that 
copies  of  the  sales  contract  containing 
an  "as  is"  clause  or  the  terms  of  the 
written  warranty  are  typically  received 
■  by  consumers  in  the  "closing  room" 
after  the  psychological  decision  to  buy 
has  been  made.'**  The  record  further 
reveals  that  the  sales  contract 
containing  the  "as  is"  clause  and  the 
written  warranty  are  often  couched  in 
complex,  legalistic  terms  which  most 
buyers  cannot  readily  understand.'*' 


When  consumers  receive  these 
documents  along  with  many  other  sales 
documents  in  the  "closing  room,"  where 
there  is  little  opportimity  to  consider  all 
documents  carefully."*  In  sum,  the 
record  shows  that  information  which  is 
essential  to  an  informed  consumer 
choice  is  not  being  effectively  made 
available.  Since  the  principal  thrust  of 
our  consumer  unfairness  standard  is  to 
ensure  that  sellers  do  not  harm  the  free 
exercise  of  consumer  sovereignty  or 
consumer  choice,  this  conduct  is  unfair 
within  the  meaning  of  the  FTC  Act. 

2.  Mechanical  Condition  Practices 

a.  Materiality  of  Mechanical 
Condition  Information.  The  utility  of  a 
vehicle  as  a  means  of  transportation  is 
directly  affected  by  its  mechanical 
condition.  Therefore,  it  is  not  surprising 
that  consumer  research  indicates 
consiuners*  consistent  concern  about 
mechanical  condition.'*'  In  fact, 
mechanical  condition  at  the  time  of  sale 
is  reported  by  consumers  as  the  most 
important  factor  in  reaching  a 
purchasing  decision.  '*•  Consumers  who 
are  aware  of  mechanical  condition  prior 
to  purchase  are  able  to  use  that 
information  in  pricing  and  selecting 
vehicles,  as  well  as  in  budgeting  for 
repair  expenses.  For  example,  record 
surveys  indicate  that  consumers  who 
had  potential  used  car  purchases 
inspected  prior  to  purchase  made 
significant  use  of  inspection  results  in 
subsequent  bargaining  for  repairs  and 
price  reductions  or  in  making  purchasing 
decisions."* 

Mechanical  condition  information  is 
also  important  because  needed  repairs 
resulting  from  hidden  defects  are  costly 
to  consumers.  The  rulemaking  record 
demonstrates  this  fact.  The  Northern 
California  Auto  Club's  diagnostic 
records  showed  1,000  defects  in  160 
vehicles  taken  from  dealers'  lots  to  the 
diagnostic  center  by  consumers 
considering  purchase.  The  average 
estimated  cost  per  vehicle  for  the  repair 
of  defects  present  was  $162.89.'** The    ' 
Missouri  Auto  Club  records  showed  an 
estimated  average  repair  cost  of  $235.64 
per  car  with  312  defects  present  in  the  56 
vehicles  it  surveyed.'*'  In  the  National 


"'See  Ward  Ub..  Inc.  55  F.T.C  1337  (1960).  afTd 
270  VJd  9S2  (2nd  Cir).  cert  denied 364  U.S.  827 
(1980). 

>**M.  at  298-297  n.9& 

'"  Sm  Swrtioa  IVA.1J  infra. 

'**  Staff  Repori  281-290. 

««» Id.  at  288-284. 


■*•/(/.  at  282-288. 

■i' National  Analytta  Study.  HX  182(A)  at  8-0; 
Wiaconain  Study.  HX  164(A)  at  16-17. 

"■Wisconain  Study.  HX  164(A)  at  16-17  and 
Table  IV-1. 

"■Northern  California  Auto  Club,  HX  116(A)  at 
5-7:  Miiaouri  Auto  Club.  HX  158(A)  at  5-7:  Staff 
Report  a  I  86  n.  54.  See  also  Wisconain  Study.  HX 
164(A)  at  Tablea  IV-16.  IV-17. 

•"HX  lie(A)  at  3-S:  TR  4906-07. 

■"  HX  158(A)  at  *-i:  TR  8828-29. 


Analysts  Study,  consumers  reported 
costs  for  defects  repaired  and  estimated 
costs  for  defects  which  surfaced  but 
remained  unrepaired.  '**  Actual  repair 
expense  ranged  from  a  few  dollars  to 
$1500,  with  the  average  at  $109.  The 
average  estimated  costs  for  repairs  not 
completed  was  $98.  The  Survey 
Research  Laboratory  Report  also 
computed  actual  and  estimated  costs  of 
repair.  '**  Because  this  study  received 
data  only  from  complaining 
respondents,  actual  and  estimated 
repair  costs  were  significantly  higher  on 
a  per  vehicle  basis.  Estimated  performed 
repair  costs  averaged  about  $350  per 
vehicle.  In  addition,  respondents  faced 
future  repair  costs  (repairs  yet  to  be 
performed)  which  were  estimated  at 
approximately  $275  per  car. 

The  great  bulk  of  repair  cost  is  borne 
by  the  purchaser.  '**  Moreover,  out-of- 
pocket  costs  caused  by  defects  often  go 
beyond  the  cost  of  repairs.  Purchasers  of 
defective  vehicles  can  lose  their  only 
form  of  transportation,  a  loss  which  may 
lead  to  other  dislocations,  including 
missed  work  ar.d  loss  of  wages. '"Other 
costs  may  be  incurred  when  safety- 
related  defects  cause  or  contribute  to    • 
accidents  that  damage  property  and 
cause  personal  injury  or  death.  '**  The 
impact  on  the  poor  from  the  purchase  of 
a  defective  used  vehicle  may  be 
particularly  severe,  since  an  unexpected 
repair  bill  may  seriously  disrupt  an 
already  strained  budget.'*' 

Therefore,  the  Commission  finds  that 
mechanical  condition  information  is 
material  to  the  used  car  transaction. 
Dealer  misrepresentations  regarding 
mechanical  condition  are  therefore 
deceptive  acts  and  practices. 

b.  Deception  Concerning  the 
Mechanical  Condition  of  Used  Cars. 
The  record  demonstrates  that 
misrepresenting  a  car's  mechanical 
condition  is  a  common  dealer 
practice.  '**  Record  testimony  and 


'"HX  182(A)  at  34-38.  Respondents  reporting 
defects  (136  out  of  400)  were  asked  to  provide  actual 
and  projected  repair  costs. 

'»SRL  Study.  HX  ieO(A)  at  li 

■"Seattle  Regional  Office  Study.  B-1  at  31; 
National  Analysts  Study.  HX  162(A)  at  34: 
Wisconsin  Study.  HX  ie4(A)  at  Table-IV-19.  See 
also  Baer.  consumer  organization.  TR  3605:  Baron, 
legal  aid,  TR  3911:  Nowicki,  state  offlcial,  TR  2667- 
80:  Newcomb.  legal  aid.  |-74  at  1. 

■**  Staff  Report  at  84  n.  49. 

"*/</.  at  n.  50. 

'"/rf.  at  84-65. 

■"Staff  Report  at  103  n.  102.  One  salesman 
testified  that  some  dealers  purposefully  kept  their 
sales  staff  ignorant  al>out  known  defects  to  assure 
that  salespeople  would  present  the  car  for  sale  in  a 
positive  manner.  Bigham.  TR  5274-77.  Some  dealers, 
disputing  that  they  engage  in  afHrmative 
misconduct,  state  that  they  have  difTiculty 

Continued 
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documentary  evidence  regarding  such 
misrepresentations  are  supported  by 
data  reported  in  several  studies.  In  one 
study,  complainants  reported  that  sales 
agents  commonly  made  general 
statements  abotit  the  overall  quality  of 
the  car.  These  statements  were  coded  as 
very  favorable  in  34  percent  of  the 
cases,  favorable  in  56  percent,  and 
neutral  in  the  remaining  10  percent. 
Only  2  of  the  over  600  respondents 
reported  that  the  salesman  made  a 
negative  comment.  '**  Complainants 
were  also  asked  if  any  specinc 
repreaentatioos  were  made  about 
different  vehicle  components,  and 
responses  to  this  question  were  cross- 
tabulated  against  reported  defects.  The 
study  found  that  where  a  speciAc 
component  bad  been  represented  as 
being  in  good  condition,  the  complainant 
was  more  likely  to  have  had  a  problem 
with  that  component  than  if  no  speciHc 
positive  comment  had  been  made.'*" 
This  finding  suggests  that  defects  have 
been  hidden  behind  contradictory  oral 
statements.'*' 

In  the  National  Analysts  Study, 
consumers  reported  that  dealers 
discussed  mechanical  condition  in  about 
three-quarters  of  the  cases  and  nearly 
alwrays  described  it  as  good  or  very 
good.  ***  These  descriptions  were  later 
thought  to  be  inaccurate  13  percent  of 
the  time.'* 

The  National  Analysts  Study  also 
correlated  defect  discovery  data  with 
disclosure  practices  data.  The 
correlation  revealed  that  consumers 
encountered  greater  post-sale  defect 
problems  when  the  salesperson 
remained  silent  with  regard  to  defects 
than  when  he  or  she  did  disclose 
defects.'** 

The  Wisconsin  Study  provided 
additional  data  on  the  accuracy  of 
dealer  representations  by  comparing 
representations  of  mechanical  condition 
made  by  dealers  and  private  sellers. 
With  regard  to  general  mechanical 
condition,  17.1  percent  of  the  consumers 
surveyed  reported  inaccurate 
information  from  the  dealer  compared  to 
9,4  percent  who  reported  receiving 


controlling  oral  repreaenlatioiu  aade  by 
salespeople.  See.  «.g.  Vo^lko.  TR.  4274:  lones.  0-68 
at  3. 

■»SRL  Study.  HX  180(A|  at  13. 

'"/rf.  atTable7. 

'"This  finding  may.  to  some  extent,  have  resulted 
Eron  consumers  propcnaity  to  remember  the  sales 
agent's  represenlaiioos  aboal  a  particular 
componeol  more  ciearly  tf  they  had  a  proUrni  with 
that  component. 

'"HX  182(A)  at  Tables  13  and  14. 

'"U.  at  TaMe  15.  We  note  there  is  no  basis  for 
inferring  that  the  dealer  knew  the  information  was 
inaccurate. 

'"W.  at  Table  25. 


inacctu-ate  information  from  private 
sellers. '*• 

The  Missouri  and  Northern  California 
Auto  Club  Studies  provide  additional 
data  on  the  accuracy  of  sales 
representations.  lo  these  studies, 
respondents  were  asked  whether,  before 
the  consumer's  Auto  Club  inspection, 
the  salesman  had  said  anything  about 
the  condition  of  each  system  in  which 
the  Auto  Club  subsequently  found  a 
problem.  Out  of  a  total  ot  1312  defects 
discovered  by  the  inspection,  only  87 
were  discusaed  in  any  manner  by  a 
salesman.'** Of  the  87  defective 
ccHnponents  discussed,  14  had  been 
described  by  the  salesman  as  being  in 
good  condition,  12  had  been  described 
as  "probably  allright"  and  60  had  been 
described  as  being  in  need  of  repair.  *** 

The  possibilities  for  deception  in  the 
used  car  market  were  described  by 
Stanley  Hoynitski,  who  testified  on 
behalf  of  the  Pennsylvania  Automobile 
Dealers  Association. 

The  used  car  business  is  a  natural  business 
for  some  tinscrupukjus  busioesamen. . . .  The 
nature  of  tke  notor  vehicle,  with  its  many 
thousaads  of  internal  parts,  makes  it  highly 
susceptible  to  hidden  defects,  known  or 
unkno«vn  to  the  seller.  There  is  need  to 
protect  the  consumer  from  these 
unscrupulous  dealers  who  I  acknowledge 
have  crept  into  the  (used  car]  business.'** 

One  factor  which  facilitates  a  dealer's 
ability  to  make  general  representations 
about  the  quality  of  a  used  car  wnthout 
questioning  by  consumers  is  the  general 
industry  practice  of  appearance 
reconditicming  known  as  "detaiHng."'** 
After  dealers  obtain  vehicles,  they 
routinely  engage  in  detailing,  whereby 
the  vehicle's  interior,  exterior,  trunk, 
and  engine  compartment  are  thoroughly 
cleaned  in  tjrder  to  enhance  the  car' 
saleability.  '**  Because  many  consumers 
rely  on  appearance  cues  in  estimating  a 
vehicle's  mechanical  condition, 
consumer  injury  can  result  when 
detailing  obscures  poor  mechanical 
condition.  That  consumers  think  an 
attractive  car  is  also  sound 
mechanically  is  well-established  in  the 
record  through  testimony  and 
documentary  evidence.'*'  Furthermore. 


'•■•^HX  164(A)  at  Table  IV-4. 

■"Nofthem  Caiifamia  Auto  Qub.  HX  lie(A)  at 
4-5:  Missouri  Auto  Club.  HX  lsa(A)  at  4-5. 

'"Since  one  respondent  did  not  reapond.  Ibefc 
were  a  total  of  86  responses  rathar  than  87. 

'"Hoynitski.  dealer  organization.  TR  8037. 

"*The  Commission  does  not  hoid  that  "detaibag" 
in  and  of  itacK  is  deceptive.  However,  as  deacribad 
herein,  detailiim  can  land  credence  lo  oral 
misrepresentatioas. 

'**Surf  Report  at  97-88  a.  M. 

'*'  M.  at  80  a.  9». 


survey  data  demonstrate  that  consumers 
judge  a  car's  mechanical  condition 
based  on  appearance  cues  and  think 
that  "clean"  cars  are  in  substantially 
better  mechanical  condition  than  cars 
described  as  being  somewhat  less 
attractive.'^*  Another  study  shows  that 
dealers  identify  "exterior  condition"  as 
the  most  important  factor  affecting  a 
consumer's  purchasing  decision.'" 
Therefore,  it  is  not  surprising  that 
dealers  invest  heavily  in  detailing.  One 
dealer  association  official  stated  that  his 
membership  spent  an  average  of  $53  per 
car  on  appearance  work. '**  Regardless 
of  whether  "detailing"  is  used  solely  to 
make  the  car  more  mariietable  or  to 
disguise  poor  mechanical  condition,  the 
practice  of  detailing  contributes  to  the 
persuasiveness  of  dealer 
representations  that  a  car  is  in  soaod 
mechanical  condition  when  such  is  not 
the  case. 

c.  Cottsumer  Reliance  on  Dealer 
Repretentatioaa  and  Injury.  The  record 
clearly  demonstrates  the  existence  of  • 
substantial  information  disparity 
between  the  buyer  and  seller  in  the  used 
car  market  relating  to  the  mechanical 
condition  of  used  cars.  '*^  Used  notor 
vehicle  purchasers  do  not  have  at  their 
disposal,  as  a  general  rule,  information 
sufficient  to  arrive  at  an  infomied 
buying  decision.  Insofar  as  mechanical 
condition  is  concerned,  consumers  are 
dependent  with  rare  exception,  on  the 
seller's  representations  lo  inform  them 
ofviechanical  condition.'*^ The  record 
also  shows  that  many  purchasers  bttse 
their  asaessments  of  the  condition  and 
vahw  of  a  particular  vehicle  on  dealer 
oral  representations  and  on  the  physical 
appearance  of  the  car.  "^  The  record 
shows  that  consumer  injury  results  from 
buyer  reliance  on  oral  representations 
and  promises  by  the  seller  which  are 
inconsistent  both  with  the  actual 
condition  of  the  car  as  known  to  the 
dealer  and  with  the  terms  of  the  «vrittea 
contract.  Moreover,  representations  as 


J*'U  al  loa-un  niL  981, 97. 


■"WiacoiuMi  Study,  HX  1»4(A)  at  43. 

I**  Negri,  dealer  organization.  TR  4UM. 

^**Presidiag  Officer's  Report  at  90-02;  SUff   . 
Report  a  I  83-07. 

""Presiding  Officer's  Report  at  90, 128. 

"'Staff  Report  at  118-122.  The  record  does  show 
that  a  minority  of  oonaumers  obtain  third-party 
inspections  by  independent  mechanics.  Id.  al  S3-a6. 
119-120.  The  record  oontains  cooflicting  evidence  as 
to  whether  such  inspections  are  allowed  throughout 
the  industry.  Dealers  and  others  asserted  that 
impaction  opporlvnities  arc  currently  araitaMe  lo 
cansumers.  Id.  at  87.  However,  the  record 
demonstrates  that  ofT-premises  inspections  are  not 
allowed  on  a  regular  basis.  Id.  at  89  Thus,  in  the 
current  stale  of  the  market,  consumers  oblain  little 
iitformalion  about  the  mechanical  condition  of  a 
prospective  used  car  porchase  1mm  any  soaroe 
olhar  than  tke  dealer. 
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to  the  mechanical  condition  are  seldom, 
if  ever,  incorporated  into  sales 
contracts.  They  are  restricted  almost 
entirely  to  oral  statements  made  by  the 
dealer  during  the  selling  process  and. 
thus,  are  unenforceable  should  the 
constuner  attempt  to  sue  to  recover 
damages  for  dealer  misconduct.'** 

Based  on  the  evidence  in  the 
rulemaking  record,  the  Commission 
Bnds  that  many  used  car  dealers  have 
knowingly  misrepresented  the 
mechanical  condition  of  the  cars  they 
sell  and  thereby  cause  substantial  injury 
to  consumers. 

B.  Prevalence  Of  Unfair  and  Deceptive 
Acts  and  Practices  in  the  Marketplace 

In  assessing  the  prevalence,  or 
frequency,  of  unfair  and  deceptive 
practices  occurring  in  the  used  car 
industry,  the  Commission  has  examined 
a  number  of  factors.  These  include  the 
number  of  consumer  complaints 
reported  to  the  Commission  and  to  state 
and  local  agencies;  documentary 
evidence  such  as  written  warranties  and 
warranty  disclaimers  used  by  dealers  in 
used  car  transactions;  testimony  offered 
by  state  and  local  law  enforcement 
officers,  consumer  agency  officials,  legal 
aid  attorneys,  consumer  group 
representatives,  individual  consumers, 
used  car  dealers,  present  and  former 
used  car  sales  agents,  mechanics  and 
automobile  repair  instructors;  and 
empirical  studies  of  used  car  dealer 
practices,  the  mechanical  condition  of 
used  cars  on  dealers'  lots,  and  used  car 
buyer  attitudes  and  beliefs.  This 
evidence  is  set  forth  in  detail  in  section 
I1.A.  above,  and  establishes  that  many 
dealers  misrepresent  or  fail  to  disclose 
material  facts  concerning  the  terms  and 
extent  of  warranty  coverage  and  the 
mechanical  condition  of  cars  at  the  time 
of  sale. 

In  recent  years  approximately  ten 
milUon  used  cars  have  been  purchased 
annually  from  the  nation's  60,CXX)  used 
car  dealers. '*•  These  dealers,  as  an 
established  business  practice,  make  oral 
representations  concerning  warranties 
and  mechanical  condition.  The  record 
demonstrates  that  many  dealers  or  their 
sales  agents  make  oral  promises  to 
repair  after  sale  which  are  contradicted 
by  "as  is"  warranty  disclaimers  or  other 
written  contract  terms.  Additionally, 
many  dealers  fail  to  inform  consumers 
prior  to  purchase  of  hmitations  on 
warranties  provided  to  them  or  of  the 


meaning  of  key  terms  in  the  purchase 
contract  (e.g.,  the  "as  is"  clause).  In 
those  cases  where  warranty  coverage  is 
disclosed  before  the  sale  is 
consummated,  it  is  typically  in  the 
pressured  atmosphere  of  the  "closing 
room",  where  consumers'  full 
understanding  of  contract  terms  is 
thwarted.  Consumers  unexpectedly 
learn  the  full  extent  of  their  repair 
responsibility  when  dealers  fail  to  honor 
these  oral  promises  or  when 
discrepancies  between  verbal  and 
written  warranties  are  discovered  after 
sale.'** 

Moreover,  the  record  demonstrates 
that  many  dealers  also  misrepresent  the 
mechanical  condition  of  the  cars  offered 
for  sale.  Several  studies  in  the  record 
demonstrate  that  dealer  representations 
of  condition  at  the  time  of  sale  are 
inconsistent  with  consumer  perception 
of  the  condition  of  the  car  immediately 
after  the  sale.'*' 

In  the  face  of  repeated  testimony 
concerning  the  large  number  of  used  car 
complaints  filed  by  consumers  with 
consumer  agencies  or  legal  aid  offices 
and  record  studies,  some  dealers  and 
dealer  organizations  argue  that  the 
number  of  valid  consumer  complaints 
about  used  cars  and  used  car  dealers  is 
insignificant  when  compared  to  the  total 
volume  of  used  cars  sold. '"  The 
National  Automobile  Dealers 
Association  (NADA)  concludes  that  the 
National  Analysts  Study  provides 
evidence  that  unfair  and  deceptive  sales 
techniques  are  not  prevalent  in  the  used 
car  industry.'"  Accepting  the  data  that 
demonstrate  13  percent  of  the 
respondents  in  that  study  received 
inaccurate  information,  NADA 
concludes  that  the  13  percent  deceptive 
rate  figure  does  not  establish 
prevalence.'*^  Assuming  approximately 
10  million  sales  by  used  car  dealers  per 
year,  a  13  percent  deception  rate  would 
suggest  a  possible  1.3  million  incidences 
of  deception  per  year.'**  Data  from  the 


■**PrMidiiig  Officer's  Report  at  47. 

■**  Staff  Report  al  465.  Appendix  1.  For  data  on 
the  number  of  used  car  dealers  nationwide,  see 
Mitchell.  NAOA  and  Umov.  NIADA.  Oral 
Presentation  before  the  Commission.  September  25. 
197S.  TR  S.  ^4. 


'"■In  the  CALPIRC  Study  (where  test  shoppers 
saw  a  warranty  before  sale),  verbal  and  written 
warranties  given  by  dealers  differed  34  percent  of 
the  time.  HX  82  at  17. 

'•■  See.  e.g..  National  Analysts  Study,  HX  182(A) 
at  Table*  14.  IS:  SRL  Study.  HX  160(A)  at  Table  7: 
Wisconsin  Study.  HX  1M(A)  at  Table  IV-4:  HX 
1ie(A]  at  4-S.  HX  158(A)  at  4-5:  Staff  Report  al  103- 
107  nn.  102-107. 

■**  Staff  Report  at  42-43.  n.  6.  See.  e.g..  NIADA.  S- 
739  at  70-72;  NADA,  S-738  at  174-187. 

•"NADA  S-738al  179. 

'"/d.  at  179-180. 

'"This  figure  Is  based  on  10  million  sales  per 
year  by  used  car  dealers.  The  signincance  of  the 
National  Analysts  Study  is  enhanced  by  the  fact 
that  data  are  drawn  from  a  sample  of  all  purchasers 
in  20  states  and  is  therefore  not  limited  to 
complaints.  HX  162(A)  at  1-4.  The  Wisconsin  Study 
data  demonstrate  a  17.1  percent  deception  rate.  HX 
164(A)  at  Table  lV-4. 


Wisconsin  Study,  cited  by  NADA,'** 
demonstrate  that  20.8  percent  of  the 
responding  consumers  report  '■ 

misrepresentation  by  dealers  of 
mechanical  defects. '*^  The  Commission 
believes  that  these  record  studies  reveal 
a  widespread  occurrence  of  deceptive 
practices  that  is  otherwise  reflected  in 
the  rulemaking  record.'** 

In  addition,  the  Commission 
recognizes  the  formal  complaints 
actually  filed  by  consumers  represent 
only  a  small  portion  of  problems 
experienced  by  used  car  buyers.  '*•  A 
scientific  measure  of  the  level  of 
unreported  problems  was  provided  as 
an  adjunct  to  one  of  the  studies  entered 
into  the  record.  In  that  study,  it  was 
estimated  that  complaints  reflect  only 
one  to  three  percent  of  actual 
problems. '^°  Similarly,  although  the 
actual  number  of  warranty  and 
warranty  disclaimer  documents  in  the 
record  is  small,  state  and  local 
consumer  agency  officials,  legal  aid 
attorneys,  and  some  industry  members 
report  that  they  are  typical  of  the 
industry.'" 

We  therefore  determine  that  the 
rulemaking  record  taken  as  a  whole 
demonstrates  the  prevalence  of  unfair 
and  deceptive  practices.  The  clear  and 
unavoidable  conclusion  established  by 
the  record  is  that  many  dealers  do 
misrepresent  or  fail  to  disclose  material 
facts  relating  to  the  dealer's 
responsibility  for  making  repairs  after 
sale  or  misrepresent  the  mechanical 
condition  of  vehicles  offered  for  sale. 
The  practices  are  pervasive  and  among 
the  chief  sources  of  complaints  received 
by  various  consumer  protection 
organizations  throughout  the  country."' 
The  record  evidence  is  therefore 
sufficient  to  convince  the  Commission 
that  these  unfair  and  deceptive  practices 
are  prevalent. 


•"NADA.  S-738atl81. 

'•'Wisconsin  Study.  HX  164(A)  at  Table  IV-21. 

'"The  Commission  has  earlier  noted  limitations 
on  its  interpretation  of  the  results  of  the  CALPIRC 
Study.  See  n.  138  supm.  Although  the  methodology 
and  results  of  other  record  studies  have  been 
challenged  (see  Presiding  OfTicer's  Report  at  105- 
116:  Staff  Report  at  19-37],  the  Commission  believes 
that  these  studies,  while  not  necessarily  flawless  in 
methodology  in  every  respect,  provide  probative 
evidence  of  practices  in  the  used  car  market  which 
other  record  testimony  corroborates. 

'"Staff  Report  al  44  n.  8:  Andreasen,  TR  6944-45: 
6966-68;  8979-80.  The  Commission  notes  thHl  dealer 
organizations,  in  their  post-record  comments,  reject 
the  "lip  of  the  iceberg"  theory.  NIADA.  S-739  al  70- 
71;  NADA,  S-738  at  173-174.  The  Commission  notes 
that  consumer  complaints  are  but  one  measure  of 
the  existence  of  a  market  problem. 

'"Staff  Report  at  45  n.  9. 

'"  Id  at  268-70  nn.  48.  50-55. 

'"  Presiding  Officer's  Report  al  47-4S. 
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C.  Legal  Basis  for  the  Rule 

1.  Rulemaking  Authority 

The  Commission's  authddty  to 
promulgate  this  trade  regulation  rule  is 
derived  from  two  sources.  The  fu'st  of 
these  is  section  10g(b)  ol  the  Magnuson- 
Moss  Warranty  Act.  which  states  in 
pertinent  part: 

The  Commisaion  shall  initiate  %*ithin  one 
year  after  the  date  of  the  enactment  of  thit 
Act  a  miemaking  proceeding  deaKng  with 
warranties  and  warranty  practices  in 
connection  with  the  sale  of  used  motor 
vehides;  and,  to  the  extent  necessary  to 
supplement  the  protectioas  offered  the 
consumer  by  this  Utte,  shall  prescribe  rules 
dealing  with  such  warranties  and  practices. 
In  prescribitvg  rules  under  this  subsection,  the 
Cominission  may  exercise  any  authority  it 
may  have  tmder  this  title,  or  other  law.  and  in 
addition  it  may  require  disclosure  that  a  used 
motor  vehicle  is  sold  without  any  warranty 
and  specify  the  form  and  content  of  audi 
diackisure.  (emphasis  supplied)  ■'* 

As  the  rulemaking  record  establishes, 
warranty  practices  In  the  used  car 
market  have  resulted  in  significant 
consumer  injury.  In  the  preceding 
section  of  this  Statement, '"  we  have 
summarily  described  the  practices 
which  have  deceived  buyers  about  the 
extent  and  terms  of  their  warranty 
coverage.  There,  we  recounted  evidence 
concerning  oral  misrepresentations  by 
dealers  about  the  scope  and  terms  (rf 
warranty  coverage  as  well  as  imfair 
failures  to  disclose  the  limited  nature  of 
their  post-sale  repair  responsibilities.  In 
many  instances,  verbal  promises  to 
repair  have  been  negated  by  final 
contract  terms  containing  an  "as  is" 
clause  that  disclaims  all  responsibility 
for  post-sale  repairs.  These  promises  are 
exacerbated  by  widespread  consumer 
misunderstanding  of  the  term  "as  is" 
and  by  dealers'  failure  to  disclose,  in  an 
adequate  and  timely  manner,  the 
existence  and  meaning  of  this  term. 

These  practices,  therefore,  fall 
squacely  within  the  scope  of  section 
lOe(b).  By  addressing  them  in  a  Rule,  the 
Commission  is  following  its  statutory 
mandate  "to  supplement  the  protections 
offered  to  the  consumer"  by  the 
Warranty  Act. 

The  second  source  of  statutory 
authority  for  this  rulemaking  is  the 
Federal  Trade  Commission  Act  a  source 
implicitly  preserved  by  lQ9(b),  which 
permits  the  Commission  to  "exercise 
any  authority  it  may  have  under  this 
title,  or  other  law"  in  promulgating  rules 
under  that  Section.  Section  111(a)(1)  of 
the  Warranty  Act  is  more  expHcit: 


NoOuBg  cootained  ia  this  title  akall  be 
construed  to  repeal.  iRvalidate  or  aupereedc 
the  Federal  Trsiide  Commission  Act .  .  .  "* 

Section  5(bM1)  of  the  FTC  Act 
declares  unlawful  "tmfair  or  deceptiTC 
acts  or  practices  ia  or  affecting 
commerce,"  and  section  18(a)(lKB)  of 
the  Act  authorizes  the  Commission  to 
enforce  that  statutory  provision  by 
prescribing 

Rules  which  define  with  specificity  acts  or 
practices  which  are  uiffair  or  deceptive  acts 

or  practices  in  or  affecting  coimnerce. .  .  . 
Rules  under  this  Suttparagraph  may  include 
requirements  prescribed  for  the  purpose  of 
preventing  such  acts  or  practices.  "* 

The  Commission  believes  that  the 
record  should  contain  a  preponderance 
of  substantial  reliable  evidence  in 
support  of  a  proposed  rule  before  that 
rule  is  promulgated.  This  belief  is  based 
partly  on  the  Commission's  perception 
of  its  fiuiction  and  partly  on  statutory 
and  judicial  authority.  Any  rule 
promulgated  by  the  FTC  may  be 
challenged  in  court  and  may  be  set  aside 
if  "the  court  finds  that  the  Commission's 
action  is  not  supported  by  substantial 
evidence  in  the  rulemaking  record  .  .  . 
taken  as  a  whole,"  FTC  Act  section 
18(e)(3)(A).  15  U.S.C  57(e)(3)(A)  (West 
Supp.  1963).  Congress  imposed  this  high 
standard  as  a  "greater  procedural 
safeguard"  because  of  the  "potentially 
pervasive  and  deep  effect"  of  FTC  rules. 
American  Optometric  Ass  'n  v.  FTC.  626 
F.2d  896,  905  (D.C.  Cir.  1980)  (Quoting 
KLR.  Rep.  No.  1107.  93d  Cong..  2d  Sess. 
45-46, 1974  U.S.  Code  Cong.  &  Ad.  News 
7702.  7715.)  Therefore,  the  Commission 
takes  seriously  its  responsibility  to 
determine  if  there  is  a  preponderance  of 
substantial  reliable  evidence  to  support 
a  proposed  rule,  and  to  see  that  any 
supporting  evidence  is  clearly  recorded. 

Initially,  the  Commission  requires 
substantial  evidence  for  the  factual 
propositions  underlying  the 
determination  that  an  existing  act  or 
practice  is  legally  imfair  or  deceptive. 
When  substantial  evidence  both 
supports  and  contradicts  such  a  finding, 
the  Commission  bases  its  decisions  on 
the  preponderance  of  the  evidence. 
Before  promulgating  a  rule  rather  than 
bringing  individual  cases,  however,  the 
Commission  believes  the  public  interest 
requires  answers  to  the  following 
additional  questions:  (1)  Is  the  act  or 
practice  prevalent?  (2)  Does  a  significant 
harm  exist?  (3)  Will  the  proposed  rule 
reduce  that  harm?  and  (4)  Will  the 
benefits  of  the  rule  exceed  its  costs?  *" 


In  analyzing  each  of  these  questions, 
three  types  of  evidence  are  frequently 
brought  to  bear  quantitative  studies, 
expert  testimony,  ana  anecdotes.  Tlie 
Commission  has  the  flexibility  to 
marshal  evidence  for  a  rulemaking 
record  that  combines  the  best  mix  of 
these  three.  However,  H  has  a 
responsibility  to  see  that  the  best 
evidence  reasonably  available  is 
included. '*• 

The  best  evidence  will  often  be 
surveys  or  other  methodologically  sound 
quantitative  studies.  Carefully  prepared 
studies  can  often  give  a  reliable  answer 
to  each  of  the  four  questions.  First, 
reliable  estimates  of  the  incidence  of  a 
practice  are  an  integral  part  of  an 
assessment  of  prevalance  and  are 
frequently  well-suited  to  quantitative 
methods.  Second,  the  overall  harm 
caused  by  a  problem  is  best  measured 
by  determining  both  the  magnitude  of 
consumer  injury  when  it  occurs  and  the 
frequency  of  such  an  injury.  This  issue  is 
also  well-suited  to  quantitative  analysis. 
Third,  the  effectiveness  of  a  proposed 
remedy  can  often  be  shown  only  by 
quantitative  studies  since  informally 
observed  changes  may  be  influenced  by 
other,  uncontn^ed  factors,  or  may  be 
the  result  of  chance  [i.e.,  not  statistically  ' 
significant).  Finally,  quantitative  studies 
are  most  helpful  when  comparing  costs 
with  benefits. 

In  many  instances,  of  course,  precise 
quantitative  answers  to  these  questions 
are  not  possible,  or  could  be  obtained 
only  at  a  prohibitive  cost.  In  such  cases, 
the  Commission  will  seek  alternative 
wjiys  to  conduct  a  systematic 
assessment  of  the  benefits  and  cost  of 
itl¥egulatory  proposals.  As  in 
considering  the  merits  of  a  rule,  the 
Commission  will  balance  the  benefits 
and  costs  of  obtaining  additional 
information.  Although  carefully 
structured  quantitative  studies  are 
generally  preferred  as  evidence  in  a 
rulemaking  record,  the  Commission 
believes  that  it  is  possible  in  some 
instances  to  support  a  rule  without  such 
studies. 


■"isu.s.C2aotKbi. 

'"For  fuTllwf  diacMMiaa  of  the  aboaes  teiating  to 
warranttes.  see  Section  I1.A.1.  supra. 


'"tSU^LCOllfaKl). 

"•l5U.S.CS7a(a)f1)(B>. 


""Allhoagb  the  Commission  IwHeves  that  these 
questions  should  be  asked  and.  to  the  extent 
possible.  awBwered  in  every  ntiemakrng  on  the  t>asis 


of  the  t>est  evidence  reasonably  available,  it 
recognizes  there  is  room  for  variaHon  in  the  spedfic 
answers  that  would  justify  the  issuance  of  a  rule. 
depending  upon  the  circumstances  of  each 
particular  ntlcmakiag.  Different  industries  lend 
themselves  in  varying  degrees  to  answering  these 
questions.  The  characteristics  of  the  industry,  the 
■iMlily  to  reasonably  gather  information,  ttie 
burdenaoaeBess  of  the  regukation.  and  the  ajwia  ji'i 
ability  to  address  the  unfair  or  deceptive  practice  by 
alternative  means  must  t>e  considered. 

"•Tl>e  concept  of  "reasonaljty  available"  takes 
into  account  the  practical  resounx  constraints  on 
the  ability  of  lt>e  Commission  or  parties  to  a 
rulemaking  to  marshal  evidence  bearing  on  a 
particular  problem. 
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The  second  type  of  evidence  is  expert 
testimony.  The  primary  use  of  expert 
testimony  is  in  providing  underlying 
technical  details,  such  as  medical  or 
engineering  facts  or  information 
concerning  state  law  and  procedures. 
Expert  testimony  is  also  useful  to 
address  the  methodology  of  quantitative 
studies,  and  its  possible  effects  on  the 
results.  Finally,  experts  can  give  their 
own  opinions  regarding  the  issues  facing 
the  Commission.  These  opinions  are 
usually  predictions  of  what  quantitative 
studies  would  show.  As  such,  they  are 
less  satisfactory  than  an  actual  study. 
When  an  expert's  opinion  conflicts  with 
the  conclusions  of  a  study,  the  study 
itself  is  generally  more  reliable,  unless 
deficiencies  in  the  methodology  or 
execution  of  the  study  have  been 
established  and  a  better  study  would,  in 
all  likelihood,  support  the  expert's 
opinion. 

A  third  type  of  evidence  is  anecdotes. 
Narratives  of  specific  consumer  injuries 
are  helpful  in  certain  ways.  They  call 
attention  to  a  possible  problem:  they 
illustrate  the  contours  of  a  known 
problem;  and  they  may  suggest  areas  for 
further  inquiry.  By  themselves, 
anecdotes  are  generally  good  evidence 
.  that  some  harm  exists.  Without  thorough 
exploration  of  the  details  of  individual 
examples,  however,  anecdotes  cannot 
establish  the  cause  of  a  problem. 
Moreover,  anecdotes  give  little  evidence 
of  the  frequency  of  the  harm,  they 
provide  limited  evidence  for  the 
effectiveness  of  a  proposed  rule  and 
virtually  no  evidence  of  the  balance  of 
benefits  and  costs.  Therefore,  anecdotal 
evidence  is  rarely  sufficient  to  provide 
the  "substantial  evidence"  which  the 
CoRunission  requires  in  the  rulemaking 
record. 

The  foregoing  section  of  this 
Statement  describes  practices  which,  as 
discussed  below,  are  unfair  or  deceptive 
practices  under  section  5  of  the  Act.  In 
addition  to  the  warranty  practices 
outlined  above,  the  record  also 
demonstrates  that  used  car  buyers  are 
often  deceived  about  the  mechanical 
condition  of  the  cars  they  purchase  by 
various  practices. '^ 

Z.  Section  5  Analysis 

a.  Deception.  Certain  elements 
undergird  all  Commission  findings  of 
deception.  On  October  14, 1983,  the 
Commission  adopted  a  Policy  Statement 
on  Deception  setting  forth  in  detail  an 


analysis  of  its  deception  jurisdiction.'"" 
The  Commission  summarized  its 
deception  authority  by  stating  that  it 
will  find  an  act  or  practice  deceptive  if 
there  is  a  representation,  omission,  or 
practice  that  is  likely  to  mislead 
consumers  acting  reasonably  under  the 
circumstance,  and  the  representation, 
omission,  or  practice  is  material.  These 
elements  articulate  the  factors  actually 
used  in  earlier  Commission  cases  to 
identify  whether  an  act  or  practice  was 
deceptive.'*' 

The  requirement  that  an  act  or 
practice  be  "likely  to  mislead"  reflects 
the  long  established  principle  that  the 
Commission  need  not  find  actual 
deception  to  hold  that  a  violation  of 
Section  5  has  occurred.'**  This  concept 
was  explained  as  early  as  1964,  when 
the  Commission  stated: 

In  the  application  of  the  (the  deception] 
standard  to  the  many  different  factual 
patterns  that  have  arisen  in  case  before  the 
Commission,  certain  principles  have  been 
well  established.  One  is  that  under  Section  S 
actual  deception  of  particular  consumers 
need  not  l>e  shown."* 

Similarly,  the  requirement  that  an  act 
or  practice  by  considered  from  the 
perspective  of  a  "consumer  acting 
reasonably  in  tbe  circumstances" 
reflects  the  fact  that  virtually  all 
representations,  even  those  that  are 
scrupulously  honest,  can  be 
misunderstood  by  some  consumers.  The 
Commission  has  long  recognized  that 
the  law  should  not  be  applied  in  such  a 
way  as  to  fmd  that  honest 
representations  are  deceptive  simply 
because  they  are  misunderstood  by  a 
few.'**  Thus,  the  Commission  has  noted 
that  an  advertisement  would  not  be 
considered  deceptive  merely  because  it 
could  be  "unreasonably  misunderstood 
by  an  insigniHcant  and  unrepresentative 
segment  of  the  class  of  persons  to  whom 
the  representation  is  addressed."  '•*  In 


"*The  moat  serious  of  these  forms  of  deception 
occurs  in  the  sale  of  "as  is"  cars.  At  least  SO  percent 
of  all  used  cars  are  sold  with  no  warranty.  See  Staff 
Report  at  248-^:  29S-300.  See  also  Presiding 
Officer's  Report  at  46-47: 124-25. 


'*"  Commission  letter  to  Hon.  fohn  D.  Dingell. 
Chairman.  Subcommittee  on  Oversight  and 
Investigations  (hereinafter  cited  as  "Deception 
Statement").  Letter  from  Commission  to  the 
Honorable  Bob  Paclcwood  and  the  Honorable  Bob 
Kasten  (March  5, 1964).  S^  aho  Clirfddle 
Associates.  Inc..  Docket  No.  9136  (Marth  23. 1984). 

'•'  Sears.  Roebuck  and  Co.,  95  FTC.  406  (1980). 
affd.  676  F  Zd  385  (9th  Cir.  1962). 

'*'  See  generally.  Deception  Statement  at  4-7  and 
cases  cited  therein  for  a  more  detuiled  discussion  of 
the  "likely  to  mislead"  principle. 

'*'  Statement  of  Basis  and  Purpose,  Cigarette 
Advertising  and  Labeling  Rule.  p.  S4.  29  FR  8324 
(1964). 

'•■•  Heinz  W.  Kirchner,  63  F.T.C.  1262  (1963).  ofrd 
337  F.2d  751  (9th  Cir.  1964).  However,  if  a 
representation  or  practice  is  directed  at  a  distinctive 
target  group,  the  Commission  will  determine  the 
effect  of  the  representation  on  a  member  of  that 
group.  Ideal  Toy  Co..  64  FTC.  297.  310 (1964).  See 
Deception  Statement  at  7-14. 

'•»  Heini  W.  Kirchner.  63  FTC.  1282  at  1290. 


recent  cases,  this  concept  has  been 
increasingly  emphasized  by  the 
Commission.'** 

The  third  element  of  deception  is 
materiality.  As  noted  in  the 
Commission's  policy  statement,  a 
material  representation.  Commission, 
act,  or  practice  involves  information  that 
is  important  to  consumers  and,  hence, 
likely  to  affect  their  choice  of,  or 
conduct  regarding,  a  product. 
Consumers  thus  are  likely  to  suffer 
injury  from  a  material 
misrepresentation.'*''  This  element  too 
is  well  established  in  past  Commission 
deception  cases.'** 

b.  Unfairness.  The  Commission's 
authority  to  prohibit  unfair  acts  or 
practices  in  the  marketplace  is  well 
established.  The  Commission  and  the 
courts  have  developed  an  extensive 
body  of  law  concerning  unfair 
practices.'" 

The  Wheeler-Lea  amendment  of  1938 
and  the  1975  and  1980  FTC 
Improvements  Acts  constitute  legislative 
recognition  that,  in  an  imperfect  system, 
certain  commercial  practices  may 
impose  undue  costs  and  risks  on 
individuals,  depriving  them  of  the 
benefits  normally  associated  with  free 
and  vigorous  competition. '•"  In  this 
proceeding,  the  Commission  is 
exercising  its  unfairness  jurisdiction  to 
determine  whether  dealers'  failure  to 
disclose  the  "as  is"  nature  of  the  sale  or 
to  make  warranty  terms  available  to 
consumers  prior  to  the  sale  of  a  used  car 
is  an  unfair  practice. 

In  December  1980,  the  Commission 
prepared  a  formal  statement  analyzing 
the  legal  basis  for  the  exercise  of  its 
Section  5  consumer  unfairness 
jurisdiction.'"  That  document  reviewed 


'••  See,  e.g.,  American  Home  Products,  D.8918 
(1981);  Sterling  Drug.  D  8919  (July  5.  1983);  Bristol- 
Myers.  D.8917  (July  5. 1963).  appeal  docketed.  No. 
83-4167  (2d  Cir.  Sept.  12. 1983)  This  concept  also  is 
discussed  at  OS  7-15  and  the  cases  cited  therein. 

■*'  The  policy  statement  specifically  recognizes 
that  an  act  or  practice  need  only  be  likely  to'Aause 
injury  to  be  considered  deceptive.  Actual  injury  is 
not  required.  DS  16. 

'■•  American  Home  Products.  98  FTC.  136  (1981). 
ofrd.  805  F.2d  681  (3d  Cir.  1982)  Ford  Motor  Co..  84 
FTC.  729  (1974)  (consent),  modified.  547  F.2d  954 
(6th  Cir.  1976).  reissued.  May  16, 1977  (slip  opinion). 
See  Statement  of  Basis  and  Purpose.  Cigarette 
Advertising  and  Labeling  Rules.  DS  IS. 

'•'  See  generally.  FTC  v.  R.F.  Keppel  Bros..  291 
U.S.  304.  313  (1934);  Statement  of  Basis  and  Purpose 
Trade  Regulation  Rule  for  the  Prevention  of  Unfair 
or  Deceptive  Advertismg  and  Labeling  of  Cigarettes 
in  ReUition  to  the  Health  Hazards  of  Smoking.  29  FR 
8324.  8355  (1964):  All  States  Industries  Inc.  v.  FTC  . 
423  F  2d  423  (4th  Cir  ).  cert,  denied.  400  U.S.  233. 
244-45  n.5  (1972).  Spiegel.  Inc.,  88  FTC.  425  (1975), 
affd  in  part.  540  F.2d  287  (7lh  Cir.  1976). 

'•■>  See.  e.g..  Horizon  Corporation.  97  F.T.C  464 
(1981). 

" '  See  Letter  from  the  Commission  to  the 
flonorable  Wendell  H.  Ford  and  the  Honorable  John 

Coniinu«^ 
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the  Commission's  prior  exercise  of  its 
unfairness  jurisdiction  and  clarified  the 
criteria  for  its  future  use  of  this 
authority. 

Consumer  injury  is  the  central  focus 
of  any  inquiry  regarding  unfairness.  Not 
every  instance  of  consumer  injury  is 
unfair,  however,  because  virtually  any 
commercial  pr&ctice  involves  a  complex 
mix  of  benefits  and  costs.  In  its 
statement,  the  Commission  observed 
that: 

To  justify  a  finding  of  unfairness  the  injury 
must  satisfy  three  tests.  It  must  t>e 
substantial;  it  must  not  be  outweighed  by  any 
countervailing  benents  to  consumers  or 
competition  that  the  practice  produces;  and  it 
must  be  an  injury  that  consumers  themselves 
could  not  reasonably  have  avoided."* 

The  Commission's  unfairness 
authority  does  not  extend  to  trivial  or 
speculative  harm.  "An  injury  may  be 
sufficiently  substantial,  however,  if  it 
does  a  small  harm  to  a  large  number  of 
people,  or  if  it  raises  a  significant  risk  of 
concrete  harm."'*'  Furthermore,  except 
in  aggravated  cases  where  tangible 
injury  can  be  clearly  demonstrated, 
subjective  types  of  harm — 
embarrassment,  emotional  distress, 
etc. — will  not  be  enough  to  warrant  a 
finding  of  unfairness.  Rather,  economic 
or  other  tangible  harm  must  also  be 
present.'"* 

Failing  to  disclose  warranty  terms  and 
"as  is"  disclaimers  before  the  bargaining 
process  begins  causes  substantial  injury 
to  consumers.  Consumers  who 
overestimate  the  extent  of  warranty 
protection  are  likely  to  pay  significantly 
more  for  the  car  than  they  would  if  this 
information  had  been  disclosed.  Such 
information  is  particularly  important 
when  dealers  misrepresent  the 
mechanical  condition  of  the  car.  The 
only  arguable  countervailing  benefit  to 
consumers  or  competition  produced  by  a 
dealer's  failure  to  disclose  warranty 
terms  in  a  timely  manner  would  be  that 
dealers  can  avoid  the  exceedingly  small 
cost  of  disclosure.  The  injury  caused  by 
failing  to  disclose  warranty  terms, 
however,  far  outweighs  any 
countervailing  benefit. 

Further,  we  conclude  that  the  injury 
produced  by  a  dealer's  failure  to 
disclose  this  information  could  not 
reasonably  be  avoided  through  the 
exercise  of  consumer  sovereignty. 


C.  Danforth  (Dec.  17. 1980)  (hereinafter  cited  as 
"Commission  Unfairness  Statement").  See  aho 
Horizon  Corporation.  97  F.T.C.  464  (1981);  Letter 
from  the  Commission  to  the  Honorable  Bob 
Packwood  and  the  Honorable  Bob  Kasten  (March  S. 
1982)  (hereinafter  cited  as  "Commission  Letter"). 

'"  Commission  Unfairness  Statement,  supra  note 
191. 

'•»W. 


Consumers  must  rely  on  the  dealer  to 
provide  accurate  information  about 
written  warranties  provided  with  a 
vehicle.  Consumers  cannot  use  general 
knowledge  of  warranties  offered  by 
used  car  dealers  to  predict  what  a 
particular  dealer  will  offer  because 
warranty  terms  given  to  used  car  buyers 
vary  markedly.  '•* 

3.  Regulatory  Analysis 

Section  V  of  this  Statement  sets  forth 
a  detailed  discussion  of  the  benefits  and 
costs  of  each  rule  provision.  This 
analysis  is  no  different  from  that 
embodied  in  the  statutory  requirement 
to  conduct  a  regulatory  analysis.'** For 
this  reason,  the  Commission  has 
integrated  the  regulatory  analysis  with 
the  Statement  of  Basis  and  Purpose  for 
the  Rule, 

D.  Remedies 

Section  109(b)  of  the  Magnuson-Moss 
Warrantj'  Act  explicitly  authorizes  the 
Commission  to  issue  rules  "dealing 
with"  used  car  warranties  and  warranty 
practices  and,  in  prescribing  such  rules, 
to  require  a  "disclosure  that  a  used 
motor  vehicle  is  sold  without  any 
warranty"  as  well  as  the  specific  "form 
and  content  of  such  a  disclosure."  '*^ 
Complementary  remedial  authority  is 
found  in  section  18  of  the  FTC  Act, 
which  authorizes  the  Commission,  in 
addition  to  issuing  rules  defining  imfair 
or  deceptive  practices,  to  include  in  its 
rules  "requirements  prescribed  for  the 
purpose  of  preventing  such  acts  or 
practices,"  '•• 

In  fashioning  any  such  remedy  for  the 
deceptive  practices  found  to  exist  in  the 
rulemaking  record,  the  Commission  is 
bound  to  show  a  "reasonable 
relationship"  between  the  remedy  and 
the  practice.  '•*  The  Commission's 
approach  to  fashioning  a  remedy  in 
rulemaking  is  different  from  that  used  in 
individual  cases  because  rules  regulate 
innocent  parties  as  well  as  law 
violators.  This  distinction  makes  careful 
attention  to  the  effectiveness  of  the 
remedy  particularly  important  in 


'"See  discussion  of  warranty  terms  in  the  used 
car  industry  in  Section  U  A.l.b.  supra. 

'"Section  22  of  the  Federal  Trade  Commission 
Act.  as  amended.  15  U.S.C.  S7b-3.  The  statutory 
authority  specifically  provides  for  integrating  the 
regulatory  analysis  with  the  Statement  of  Basis  and 
Purpose.  See  FTC  Act  section  22(b)(3)(A)(ii],  IS 
U.S.C.  57b-3. 

■»'15U.S.C.230B(b). 

"*15  U.S.C.  578(a)(1)(B).  The  Commission's 
authority  to  adopt  such  requirements  was 
recognized  in  Katharine  Gibbs  School  (Inc.)  v.  FTC 
612  F.2d  658.  862  (2nd  Cir.  1979). 

■"FTC  V.  National  Lead  Co..  352  U.S.  419.  428-29 
(1SS7):  Jacob  Siegel  Co.  v.  FTC.  327  U.S.  808  (1946). 
This  standard  was  recently  held  applicable  to 
Section  IB  rulemaking.  American  Optometric  AM'n 
V.  FTC.  626  F.2d  896.  911  n.6  (D.C.  Cir.  1980). 


rulemaking.  Evidence  of  the 
effectiveness  of  a  remedy  may  be  more 
difficult  to  obtain  than  evidence 
establishing  the  existence  and 
prevalence  of  unlawful  practices 
because  evidence  bearing  on  the  effect 
of  a  remedy  is  inherently  predictive. 
However,  the  Commission  believes  that 
remedies,  as  all  other  aspects  of  a  rule, 
should  be  supported  by  the  best 
evidence  reasonably  available. 

After  a  careful  examination  of  the 
record,  the  Commission  has  developed  a 
Rule  that  it  believes  will  be  an  effective 
remedy  for  the  unfair  and  deceptive 
practices  in  the  used  car  industry.  The 
Commission,  therefore,  believes  that  the 
Rule  and  each  of  its  elements  described 
below  represent  a  justifiable  exercise  of 
its  statutory  authority. 

1.  Warranty  and  "As  Is"  Disclosures 

The  record  clearly  demonstrates  that 
"as  is"  sales  are  fraught  with  dealer 
misrepresentations  regarding  both 
mechanical  condition  of  cars  sold  and 
dealer  after-sale  repair  responsibility.** 
In  addition,  the  record  demonstrates 
that  many  consumers  do  not  understand 
the  nature  of  an  "as  is"  sale.**'  Such 
ignorance  is  aggravated  by  dealer 
practices  that  result  in  inconspicuous, 
untimely,  and  unclear  disclosures,  *** 
The  record  further  demonstrates  that 
dealers  orally  misrepresent  the  terms  of 
written  warranties  and  service  contracts 
and  fail  to  make  timely,  conspicuous, 
and  clear  disclosure  of  warranty  and 
service  contract  terms.*** 

To  remedy  these  unfair  and  deceptive 
practices,  the  Rule  requires  that,  on  the 
window  sticker,  dealers  indicate 
whether  a  warranty  is  oHered  or 
whether  the  tar  is  sold  "as  is",  i.e., 
without  any  warranties.***  If  a  warranty 
is  offered,  the  dealer  must  disclose  on 
the  sticker  the  systems  that  are  covered, 
the  percentage  of  total  repair  costs  paid 
for  by  the  dealer  and  the  duration  of  the 
warranty.***  If  a  service  contract  is 
'  offered,  the  dealer  must  indicate  its  cost. 

Some  industry  members  argue  that 
warranty  or  "as  is"  disclosure 
requirements  are  unnecessary  because 
they  duplicate  the  pre-sale  availability 
requirements  of  the  Magnuson-Moss 
Warranty  Act  and  existing  state  law 


""Staff  Report  at  103-130,  262-28a  295-299: 
NL^DA.  S-739  at  82-83. 

*'  See  n.  92  and  accompanying  text  tupre. 

""Staff  Report  at  282-80:  296-300:  NIADA.  S-7SS 
•182-63. 

»»/rf.  at  280-290:  303-305. 

***This  remedial  approach  has  been  commented 
upon  favorably  by  one  industry  organization.  See 
NIADA.  S-739  at  112-113, 120-121.  Appendix  B. 

^Id.  at  111-113. 130-121.  Appendix  a 
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with  regard  to  "as  is"  disclosures.*** The 
warranty  and  "as  is"  dlsdoeores 
required  by  this  Rule  do  not  duphcate 
Magnuson-Moss  Act  requirements  but 
supplement  them  as  specifically  directed 
by  Congress  in  Section  109(a).  Section 
109(a]  specifically  directed  the 
Commission  to  address,  with  regard  to 
the  used  car  industry  alone,  the 
appropriate  disclosure  for  sales  in  which 
"no  warranty"  was  given.  The  Act  itself 
does  not  require  disclosures  regarding 
"as  is"  sales.  Likewise,  state  laws  with 
regard  to  "as  is"  sales  do  not  require 
point  of  sale  disclosures  but  disclosure 
prior  to  consummation,  i.e..  in  the 
"closing  room."  *" 

These  requirements  will  remedy  the 
deceptive  practice  of  misrepresentation 
concerning  post-sale  repair 
responsibilities  and  unfair  failure  to 
disclose  warranty  coverage.  Moreover, 
the  fact  that  the  disclosure  will  be 
available  to  consumers  on  a  window 
sticker  will  ensure  that  consumers  will 
receive  warranty  information  at  a  time 
when  the  information  can  influence  their 
purchasing  decision.  The  Baseline 
Survey  indicates  that  a  disclosure  of 
warranty  information  on  a  window 
sticker  increases  consumers' 
understanding  of  the  dealer's  post-sale 
repair  responsibility. "•Therefore,  the 
warranty  disclosure  provisions  of  the 
Rule,  which  respond  directly  to  both  the 
dealer  deceptions  about  warranties  and 
unfair  failures  to  disclose  warranties, 
will  provide  an  effective  remedy  for  the 
documented  abuses. 

2.  Spoken  Promises  Warning 

The  Rule  also  requires  a  disclosure  to 
consumers  that,  unless  oral  promises  are 
reduced  to  writting.  they  are  difficult  to 
enforce.  As  noted  above,  the  record  is 
replete  with  evidence  that  dealers  orally 
misrepresent  both  the  mechanical 
condition  of  used  cars  and  the  dealer's 
after-sale  repair  responsibility. ""The 
record  demonstrates  that  consimiers 
rely  on  oral  statements  made  by  dealers 
at  the  point  of  purchase  even  though 
those  oral  statements  are  not  confirmed 
in  writing. ^'"Consumers  are  therefore 
frequently  deceived  at  the  point  of 
purchase  by  representations  which  are 
not  only  untrue  but  also  unenforceable. 
A  warning  to  consumers  that  all  oral 


promises  should  be  reduced  to  writing  is 
therefore  clearly  justified  by  the 
record.*" 

We  believe  that  the  level  of  oral 
misrepresentation  at  the  used  car  lot  can 
be  reduced  if  consumers  are  informed  of 
the  need  to  secure  a  written  record  of  all 
promises  made  in  connection  with  a 
used  car  sale.*'*  By  introducing  this 
information  into  the  used  car  market, 
the  Commission  expects  consumer 
reliance  on  oral  statements  to  decrease 
and  insistence  on  a  written  confirmation 
of  representations  made  at  the  time  of 
sale  to  increase.  If  the  consumer  is  able 
to  obtain  written  confirmation  of  those 
statements  in  a  sales  contract  that  can 
be  used  in  the  event  of  a  dispute,  many 
dealers  are  likely  to  be  more  reluctant 
than  they  are  at  present  to  make  false  or 
misleading  oral  statements.  As  a  result, 
a  "spoken  promises"  warning  should  act 
as  a  deterrent  to  deception  in  the  used 
car  market  and  is  clearly  related  to 
deceptive  practices  by  used  car  sellers. 

3.  List  of  Major  Mechanical  and  Safety 
Systems 

The  list  of  major  mechanical  and 
safety  systems  is  designed  to  address 
the  record  evidence  that 
misrepresentations  concerning 
mechanical  condition  are  often  made  on 
a  system-by-system  basis.  The 
components  listed  are  those  most  likely 
to  be  represented  by  dealers  as  being  in 
good  condition  without  any 
confirmation  of  such  representations  in 
writing.*'* 

The  list  of  systems  on  the  Buyers 
Guide  is  reasonably  related  to  these 
abuses.  The  list  provides  a  framework 
for  consumers  to  evaluate  the  extent  of 
the  warranty  coverage  which  must  be 
indicated  on  the  warranties  section  of 
the  sticker.  Consumers  will  also  be  able 
to  utilize  the  list  when  comparing  the 
warranties  offered  on  different  cars  or 
offered  by  different  dealers.  The  list  also 
serves  other  remedial  purposes.  By 
identifying  the  major  components  of  the 
car,  the  list  counters  the  specific  dealer 
misrepresentations  that  certain 
consumer-noted  problems  are 
minor.*'*  It  also  identifies  for  consumers 


'^See  Memll-Wahu*.  dealer  organization.  T-165: 
Sapp.  dealer  or^nization.  T-503:  Store*,  dealer 
organization.  T-567:  Boniface,  dealer.  T-217: 
Nicholson,  dealer,  T-TlO:  Lohmann,  dealer,  T-714. 

"•Staff  Report  at  483-408. 

""See  n.  293  infra. 

>"Stafr  Report  at  103-130:  282-40:  29S-31S. 

"•«.  at  108-1  m  274-277.  While  the  induitry 
recognize*  that  oral  mi«representation  occur*.  It 
denies  prevalence.  See.  e.g..  NIADA.  S-739  at  70-71: 
NADA.  S-738  at  174-187. 


'"Industry  member*  also  recognize  the  need  for 
such  a  diaclosure.  See.  e.g..  Virginia  Independent 
Automobile  Dealers  Association.  T-700  at  9: 
NIADA,  S-739  at  121;  NIADA,  T-742  at  Appendix  1. 
Industry  obfections  to  earlier  propo*als  for  thi* 
disclosure  were  addressed  to  tone  rather  than 
substance.  See.  e.g..  NADA,  T-740:  Antoniewicz, 
dealer  organization,  T-500:  Sapp.  dealer 
organization.  T-503.  The  language  of  the  disclosure 
has  since  been  modified. 

'"The  Commission  note*  that  certain  industry 
members  reach  a  similar  conclusion.  See  NIAOA.  S- 
739  at  112-113. 

•"Staff  Report  at  109-115. 

"<  Staff  Report  at  108  n.  104. 


thp  systems  they  may  wish  to  have 
inspected  by  a  third  party  prior  to     •   " 
purchase.  Further,  it  provitles 
information  about  major  defects  that 
could  occur  in  these  systems  to  provide 
fiulher  guidance  to  consumers  on  what 
should  be  evaluated  during  the  third- 
party  inspection. 

4.  Notice  of  Availability  of  Pre-Purchase 
Inspection  Opportunity 

Pre-purchase  inspection  by  a  third 
party  can  provide  consumers  with 
valuable  information  regarding  the 
mechanical  condition  of  a  used  car  and 
can  considerably  enhance  the 
consumer's  bargaining  position.*'* 
However,  the  record  demonstrates  that 
few  consumers  actually  seek 
independent  inspections  by  a  qualified 
mechanic.*'* The  record  shows  that  this 
result  is  in  part  caused  by  certain  dealer 
practices  which  discourage  the 
consumer's  use  of  independent  pre- 
purchase  inspections.*'' 

Dealers  make  general  representations 
that  their  cars  are  in  sound  mechanical 
condition.*'* Consumers  rely  on  dealer 
representations  of  sound  mechanical 
condition  and  thus  do  not  perceive  a 
need  to  obtain  an  independent  pre- 
purchase  inspection.*'*  In  addition,  the 
record  demonstrates  that  dealers 
commonly  "detail"  cars.  Since 
consumers  often  believe  that  "good 
looking"  cars  are  "good  running"  cars, 
this  dealer  practice  discourages 
consumer  belief  in  the  need  for 
inspections.*** 

Although  the  record  does  not  support 
imposition  of  a  mandatory  right  to 
independent,  off-the-Iot,  pre-purchase 
inspections,**'  it  does  support  a  required 
disclosure  which  suggests  that 
consumers  inquire  about  the  availability 
of  an  independent,  pre-purchase 
inspection.  Such  a  disclosure  focuses 
consumer  attention  on  the  idea  of  pre- 
purchase  inspection  as  a  means  of 
evaluating  a  car's  mechanical  condition. 
In  addition,  the  notice  allows  consumers 
to  gauge  dealers  representations 
concerning  mechanical  condition  by 
measuring  those  representations  against 
dealer  willingness  to  permit  third-party 
inspections  and  independent 
confirmaton  of  such  representations. 


"•Staff  Report  at  67-70. 

*'*ld  at  93-94 

"'/(y.  at  87-89  n.  81. 

"•/d.  at  103-109. 

"•W.  at  1U9-13a 

«"/c/.  at  97-103. 

*»' See  Section  IV.C  infra. 
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ill.  Section-by-Section  Analysis 

Section  455.1(a)— List  of  unfair  or 
deceptive  acts  or  practices. 

The  record  of  this  rulemaking 
proceeding  documents  the  widespread 
occurrance  of  a  variety  of  unfair  or 
deceptive  practices  in  the  used  car 
market.  These  practices  are  specifically 
enumerated  in  this  subsection  of  the 
Rule.***  As  set  forth  below,  engaging  in 
any  of  the  practices  enumerated  in  this 
section  is  not  a  violation  of  the  Rule. 
Compliance  with  the  Rule  is  attained  by 
meeting  the  requirements  of  §S  455,2 
through  455.5  of  the  Rule.  Nevertheless, 
the  Commission,  based  on  the  record  of 
this  proceeding,  considers  these 
practices  to  be  unfair  or  deceptive  under 
Section  5  of  the  Federal  Trade 
Commission  Act.  so  that  violations  will 
be  subject  to  future  law  enforcement 
actions  by  the  Commission. 

Section  455.1(b)— Definition  of  rule 
violation. 

As  noted  immediately  above, 
compliance  with  the  Ride  is  attained  by 
meeting  the  requirements  of  S  S  455.2 
through  455.5  of  the  Rule.  Each  violation 
of  this  Rule,  which  is  issued  pursuant  to 
section  18  of  the  Federal  Trade 
Commission  Act,  carries  a  civil  penalty 
of  up  to  $10,000  which  the  Commission 
may  seek  in  the  appropriate  federal 
district  court.  It  is  therefore  essential 
that  the  provisions  of  this  Rule  precisely 
describe  the  responsibilities  of  each 
person  covered.  To  insure  such 
precision,  this  subsection  limits  any  rule 
violation  to  the  failure  to  comply  with 
the  remedial  provisions  set  forth  in 
SS  455.2  through  455.5  of  the  Rule.  By 
defining  a  Rule  violation  in  terms  of 
compliance  with  these  explicit 
requirements,  there  is  no  question  as  to 
the  steps  that  a  used  vehicle  dealer  must 
take  to  comply  with  the  Rule. 

Section  455.1(c)— Definitions. 

The  scope  of  the  Rule  adopted  here  is 
determined  largely  by  the  definition  of 
key  terms  described  in  this  subsection. 
As  set  forth  below,  each  of  these  terms 
has  been  specifically  defined  so  as  to 
insure  the  most  appropriate  coverage  of 
the  Rule, 

Section  455.1(c)(1)— "Vehicle". 

As  initially  proposed,  ***  the  Rule 
would  have  covered  any  motorized 


vehicle,  including  motorcycles,  designed 
to  carry  not  more  than  15  people. 
However,  upon  consideration  of  the 
evidence  in  the  record,  the  Commission 
has  concluded  that,  while  the  definition 
of  "vehicle"  should  be  broad  enough  to 
include  the  many  personal  use  vehicles 
on  the  market,  the  definition  should  not 
be  so  broad  as  to  cover  vehicles  that  are 
generally  used  for  commercial  activity. 
Under  S455.1(c)(l),  coverage  of  the  Riile 
has  been  limited  to  vehicles,  other  than 
motorcycles,  of  a  size  and  weight  most 
often  purchased  by  individual 
consumers,*** 

The  size  and  weight  limitations  in  the 
definition  of  "vehicle"  are  designed  so 
as  to  include  light-duty  trucks  which  are 
frequently  used  for  personal  activities, 
because  the  record  reflects  numerous 
consumer  complaints  concerning  such 
vehicles."*  Conversely,  large  trucks  are 
excluded  from  the  definition  because  of 
their  specialized  commercial  nature  and 
because  buyers  of  large  trucks  generally 
appear  to  be  more  knowledgeable  and 
sophisticated  than  the  average  used  car 
buyer.*'*  To  distinguish  between  trucks 
used  for  commercial  purposes  and  those 
used  for  personal  transportation,  the 
Commission  has  relied  upon  criteria 
developed  by  the  Environmental 
Protection  Agency  for  the  classification 
of  light-duty  trucks.***  The  size  and 
weight  parameters  set  in  the  definition 
of  "vehicle"  also  exclude  large 
recreational  vehicles  from  the  Rule. 
There  is  insufficient  evidence  in  the 
record  to  conclude  that  sales  of  these 
vehicles  are  characterized  by  the 
deceptive  practices  that  the  Rule  is 
designed  to  prevent. 

Finally,  the  definition  of  "vehicle" 
excludes  motorcycles.  While  some 
witnesses  suggested  inclusion,  there  is 
little  record  evidence  regarding 
deception  by  motorcycle  dealers.*** 

Section  455.1(c)(2)  defines  "used 
vehicle"  in  a  manner  consistent  with  the 
Commission's  decision  in  Peacock 
Buick,  Inc.***  In  Peacock,  we  concluded 
that  the  term  "used  car"  should  include 
"any  vehicle  driven  more  than  the 
limited  use  necessary  in  moving  or  road 
testing  a  new  vehicle  prior  to  delivery  to 
a  consumer,"**" 

An  alternative  definition  to  "used 
vehicle"  suggested  during  the 
rulemaking  proceeding  turned  on 
whether  a  car  had  been  previously  sold 
to  a  person  who  "purchased  the  vehicle 


in  good  faith"  for  a  purpose  other  than 
resale  or  whether  a  car  had  been 
previously  used  in  a  variety  of  specified 
situations  (e.g.,  as  a  rental  or  driver 
education  car  or  as  a  demonstrator). 
Based  on  record  comment**'  and  our 
own  analysis,  we  have  concluded  that 
this  definition  would  be  not  only 
confusing  to  consumers  and  dealers  but 
also  difficult  for  the  Commission  to 
enforce.  Accordingly,  the  Commission 
has  adopted  the  present  definition  in  an 
efiort  both  to  clarify  and  to  simplify  the 
question  of  which  vehicles  are  covered 
by  the  Rule. 

In  adopting  this  definition,  the 
Commission  sp^ifically  intends  to 
include  within  the  scope  of  the  Rule  cars 
identified  on  the  record  as 
"demonstrators."***  Many  states,  for 
the  purpose  of  titling  laws,  identify  as 
"new"  vehicles  for  which  title  has  not 
passed  to  a  purchaser  despite  extensive 
use  of  the  vehicle  as  a  demonstrator 
model.  However,  the  record  reflects  that 
used  cars  sold  as  "demonstrators"  are 
subject  to  dealer  oral 
misrepresentations  concerning  overall 
quality  of  mechanical  condition.*** 
Therefore,  the  Commission  has 
concluded  that,  notwithstanding  the 
various  state  titling  laws,  there  is 
substantial  record  justification  and  legal 
precedent  for  including  demonstrators 
%vithin  the  scope  of  the  Rule.*** 

Insofar  as  a  vehicle  is  sold  for  its 
parts  and  not  as  an  operating  vehicle, 
there  appears  to  be  no  need  to  provide 
consumers  with  the  kind  of  information 
customarily  used  to  evaluate  an 
automobile  as  a  means  of  personal 
transportation.  Accordingly,  the 
definition  of  "used  vehicle"  specifically 
excludes  those  used  cars  sold  only  for 
salvage. 


"' Although  one  participant  contended  that  a 
substantially  similar  list  failed  to  meet  the 
specificity  requirements  enunciated  in  Katharine 
Cibbg  School  (Inc.)  v.  FJX:.  812  F.2d  858.  662  (2nd 
Cir.  1979).  the  Commission  believes  that  the  list  of 
unfair  or  deceptive  practices  meets  the  Gibb* 
standard.  See  NADA,  T-741.  at  31. 

•"41^11089(1976). 


"*  Staff  Report  at  397-399. 
•*  Staff  Report  at  40»-4QZ. 
•"/d  at  401. 
•"41  FR  56316  (1978). 
•"Staff  Report  at  403. 
»»86  FTC  1532  (1976). 
"•/d.  at  1588. 


••'Staff  Report  at  404. 

•••"Demonstrators"  included  cars  represented  a* 
"dealer  demonitrator*"  "factory  demonstrators," 
"executive  demonstrators"  and  the  like,  /d  at  344. 

'"See,  e.g.,  Towle.  TR  577-83;  Brewton.  TB  27B1- 
88. 

•"Our  decision  to  include  demonstrator*  In  the 
definition  of  "used  vehicle"  does  not  in  any  way 
preempt  state  titling  laws  which  identify 
demonstrator  models  as  "new"  car*.  The  Rule 
adopted  here  does  not  interfere  with  the 
classiRcation  of  demonstrators  for  purposes  of  title; 
the  Rule  only  requires  that,  if  driven  more  than  the 
limited  number  of  miles  needed  to  move  or  road  lest 
a  vehicle,  a  car.  when  offered  for  sale,  must  display 
the  Buyer*  Guide  so  as  to  provide  consumer*  with 
warranty  disclosures.  Moreover,  it  should  be  noted 
that  the  Rule  doe*  not  conflict  with  other  federal 
statutes.  Al  most,  some  dealers  may  find  thai  they 
will  have  to  post  the  federally-mandated  new  car 
vehicle  disclosure  sticker  (required  under  the 
Monroney  Act.  15  U.SC.  \23\etseq.  (1972)).  as  well 
as  the  Buyer*  Guide,  in  those  few  instances  (e.^_ 
demonstrators)  where  a  vehicle  straddies  the  line 
between  ne.v  and  used. 
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Section  4S5.  l(c)(3h-"Dealer". 

This  subsection  defines  a  "dealer"  in 
terms  of  the  number  and  frequency  of 
used  car  sales  or  offerings.  The  original 
rule  proposed  by  the  Commission 
defined  a  dealer  as  anyone  who  engaged 
in  the  business  of  offering  for  sale  or 
selling  used  cars  to  the  general  public 
Based  on  testimony  in  the  record 
indicating  the  difficulty  of  interpreting 
the  phrase  "in  the  business  of,"  ***  the 
Commission  has  concluded  that  a 
numerical  standard  would  be  easier  to 
enforce  and  would  provide  better  notice 
to  the  public  concerning  the 
applicability  of  the  Rule.  The  record 
reflects  that  most  states  set  the  dividing 
line  between  a  dealer  and  a  casual 
seller  of  used  cars  at  between  three  and 
six  vehicles  each  year.***  We  have 
determined  that  five  vehicles  is  the 
optimal  cut-off  point  because  any 
number  less  than  that  may 
unnecessarily  include  wnthin  the  Rule 
occasional  private  sales  of  personal  cars 
by  their  owners.  Conversely,  a  number 
greater  than  five  increases  the  risk  that 
the  Rule  will  be  inapplicable  to  the  so- 
called  "curbstone"  seller  who,  though 
buying  and  selling  a  substantial  number 
of  used  cars  per  year  (often  from  a 
residential  location)  may  not  formally 
be  engaged  in  what  would  be  termed  the 
"business"  of  used  car  sales."' 

The  defmition  of  'dealer '  also 
excludes  those  who  engage  in  the 
private  sale  of  used  cars,  other  than 
those  who  sell  more  than  five  cars  per 
twelve-month  period.  Although  a 
number  of  witnesses  testified  in  favor  of 
subjecting  private  sales  to  the 
requirements  of  the  Rule,"*  the 
Commission  does  not  find  any  basis  to 
extend  the  provisions  of  the  Rule  to  the 
private  market.  Indeed,  the  record 
discloses  considerable  evidence 
indicating  that,  in  many  instances, 
consumers  receive  more  accurate 
information  about  the  mechanical 
condition  of  used  cars  from  private 
parties  than  from  used  car  dealers. **• 
The  record  also  indicates  that  private 
parties  generally  do  not  offer  warranties 
in  connection  with  the  sale  of  their  used 
cars.'** Therefore,  the  Commission  finds 
that  the  record  has  not  documented  a 
sufficient  incidence  of  deceptive  sales 
practices  in  the  private  market  to  justify 
what  would  be  a  substantial  expansion 
of  the  Rule's  scope. 


A  considerable  amount  of  discussion 
in  the  record  focused  on  the  question  of 
whether  the  Rule  should  cover  both 
franchise  and  independent  used  car 
dealers.  Our  review  of  the  record  in  this 
regard  convinces  us  that  both  types  of 
used  car  dealers  should  be  included 
within  the  scope  of  the  Rule,  since  the 
frequency  of  dealer  misrepresentation 
concerning  warranty  coverage  and 
mechanical  condition,  as  well  as  the 
severity  of  defects  occurring  soon  after 
sale,  is  sufficiently  great  among  both 
franchise  and  independent  dealers.*** 

The  definition  of  dealer  specifically 
excludes  banks,  financial  institutions, 
and  a  lessor  selling  leased  vehicles  to 
the  vehicle's  lessee,  to  a  buyer  procured 
by  the  vehicle's  lessee,  or  to  the  lessee's 
employee.  Thus,  in  most  instances,  sales 
of  leased  vehicles  by  the  vehicle's 
lessor,  where  the  lessor  retains  no 
actual  or  constructive  possession  of  the 
vehicle,  are  exempt  from  the  Rule. 

By  the  terms  of  this  exemption,  banks 
and  financial  institutions  selling  used 
cars  forfeited  as  collateral  on  consumer 
loans  also  need  not  comply  with  the 
requirements  of  the  Rule.  Various 
banking  representatives  have  requested 
that  this  exemption  be  extended  to  the 
affiliates  and  subsidiaries  of  banks  and 
financial  institutions.***  The  gravamen 
of  the  banks'  arguments  is  that 
confusion  will  occur  if  the  Rule  does  not 
explicitly  permit  banking  affiliates  and 
subsidiaries  to  conduct  the  same  type  of 
used  car  sales  as  the  banks  themselves 
may  conduct  without  coming  under  the 
Rule.  However,  the  Commission 
believes  that  the  record  does  not  include 
sufficient  evidence  to  determine  the 
extent  to  which  existing  banking 
regulations  might  permit  fmancial 
institutions  to  engage  in  the  retail  sale  of 
used  cars  through  businesses  operated 
by  their  affiliates  and  subsidiaries. 
Therefore,  the  Commission  declines  to 
extend  the  exemption  for  banks  to 
include  banking  affiliates  and 
subsidiaries.**^ 

Some  witnesses  appearing  in  the 
proceeding  argued  in  the  rulemaking 
record  that  fleet  sales  of  used  cars  are 
not  made  in  a  retail  sales 
environment.***  However,  the  record 


'"Staff  Report  at  405-407. 

"•/d  at  406. 

'"Id. 

'^  Id.  mi  ¥17. 

"•HX  1S4(A)  at  Table*  JV-a.  IV-:^. 

"•See.  e.»..  HX  164(A)  at  Table  IV-»  (97a 
pereent  of  reapondents  reported  receiving  no 
warranty  from  the  private  seller). 


"'  Staff  Report  at  406-415. 

"'See  Motion  of  Consumer  Bankers  Association, 
April  13. 1981;  American  Bankers  Association,  T- 
747.  While  we  are  mindful  of  the  Federal  Trade 
Commission  Act's  exclusion  of  banks  from  the 
Commission's  jurisdiction  under  Section  5.  the 
Commission  t>elievea  that  subsidiaries  of  financial 
institutions  which  are  engaged  in  the  business  of 
selling  used  car*  are  covered  by  this  Rule. 

'"The  Commission  notes  that  these  issues  may 
t>e  more  appropriately  explored  in  the  context  of  an 
exemption  proceeding  under  section  18(gJ  of  the 
Federal  Trade  Commission  Act. 

•"Staff  Report  at  415. 


demonstrates  that  many  fleet  operators 
sell  significant  numbers  of  used  cars  to 
individual  consumers  at  retail. ***  As  a 
result,  the  Commission  has  determined 
that  fleet  sales  should  remain  within  the 
coverage  of  the  Rule.  Fleet  operators 
remain  free  to  petition  the  Commission 
and  present  evidence  indicating  that  an 
exemption  would  be  appropriate. 

The  Commission  intends,  by  the 
exemptions  from  the  definition  of 
"dealer,"  to  remove  from  the  scope  of 
the  Rule  used  car  sales  where  the 
absence  of  a  retail  sales  environment 
substantially  diminishes  the  risk  of  the 
deceptive  practices  that  we  have  found 
to  be  characteristic  of  used  car  sales 
presentations. 

Section  45S.l(c)(4)— "Consumer". 

This  subsection  defines  the  class  of 
persons  intended  to  be  the  direct 
beneficiaries  of  the  disclosures  required 
by  the  Rule.  The  definition  adopted  here 
extends  beyond  the  definition  of 
"consumer"  in  the  Magnuson-Moss 
Act  ***  and  in  other  product  information 
disclosure  statutes  **'  to  include  any 
person  who  is  not  a  used  car  dealer.  The 
record  fails  to  establish  that  business 
purchasers  in  general  are  more 
knowledgeable  than  other  consumers 
with  regard  to  mechanical  condition  and 
warranty  information.  The  Commission, 
absent  record  evidence  to  the  contrary, 
cannot  presume  that  those  purchasing 
used  cars  for  other  than  personal  use, 
particularly  small  businesses  that  may 
be  owned  and  operated  by  individuals, 
are  more  sophisticated  than  individual 
private  purchasers  with  respect  to  the 
warranty  coverage  that  may  be  provided 
or  the  mechanical  condition  of  used 
cars.  Moreover,  we  believe  that  a 
definition  of  consumer  which  would 
require  dealers  to  differentiate 
purchasers  on  the  basis  of  knowledge  or 
sophistication  in  the  area  of  used  cars 
would  unfairly  burden  used  car  dealers. 
It  is,  in  our  judgment,  extremely  difficult 
to  predict  who  is  likely  to  shop  at  a 
particular  used  car  lot  or  what  will  be 
level  of  sophistication  among  the 
various  persons  who  decide  to  buy.  To 
require  that  the  dealer  estimate  the 
sophistication  of  prospective  purchasers 
would  be  an  onerous  task  that  would 
unnecessarily  increase  a  dealer's  risk  of 
violating  the  Rule.  Therefore,  in  order  to 
insure  the  necessary  pre-sale 


**id.9\nt. 

'^  Under  sections  101  (1)  and  (3)  of  the 
Magnuson-Moas  Warranty  Act.  IS  U  S.C.  2301  (1). 
(3).  a  "consumer"  means  a  buyer  of  any  product 
normally  used  for  personal,  family,  or  household 
purpoaea. 

'"E-g..  Consumer  Credit  Protection  Act,  IS  U.S.C. 
1602. 
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availability  of  the  information 
disclosures  prescribed  in  the  Rule 
without  unduly  burdening  used  car 
dealers,  the  Commission  has  adopted  a 
more  inclusive  defmition  of 
"consumer."  •*• 

Sections  455.  If c)  (5).  (8),  (7}— 
"Warranty. "  "Implied  warranty." and 
"Service  contract". 

These  subsections  define  the  terms 
"warranty,"  "implied  warranty."  and 
"service  contract"  in  a  manner  which 
conforms  to  the  definitions  of  those 
terms  in  the  Magnuson-Moss  Warranty 
Act***  Persons  subject  to  this  Trade 
Regulation  Rule  should  be  aware  that 
the  provisions  of  the  Magnuson-Moss 
Warranty  Act  and  the  Commission's 
Rules  interpreting  that  Act  are  fully 
applicable  to  any  written  warranty 
offered  in  connection  with  the  sale  of  a 
used  Car.«*»  Persons  affected  by  this 
Rule  should  therefore  consult  the  terms 
of  the  Magunson-Moss  Warranty  Act 
and  the  Commission's  Rules  interpreting 
that  Act  for  a  clear  explanation  of  the 
duties  arising  under  the  Act 

In  the  definition  of  "service  contract", 
we  intend  to  clarify  our  intent  not  to 
regulate  service  contracts  in  those  states 
which  classify  such  contracts  as  "repair 
insurance".  In  those  states,  service 
contracts  are  regulated  by  state 
insurance  authorities  and  are  therefore 
excluded  froni  the  Commission's 
jurisdiction  by  the  McCarran-Ferguson 
Act.*»> 

Section  455.1(cJ(8J—"You". 

The  term  "you"  in  the  operative 
sections  of  the  rule  refers  to  used  car 
dealers.  However,  in  the  Buyers  Guide 
prescribed  by  the  Rule,  "you"  refers 
exclusively  to  the  purchaser  of  a  used 
car.  This  distinction  is  recognized  in  the 
definition  set  forth  in  this  subsection. 
The  Commission  has  adopted  this 
distinction  in  an  effort  to  clarify  and 
simplify  the  Buyers  Guide. 


***C«rUln  dealers  may  have  clientele  {e^..  large 
busineaaaa  thai  regularly  purchase  used  vehicles) 
that  clearly  do  not  re<)uire  the  disclosures  provided 
by  the  Rule.  Although  the  Commission  believe*  that 
these  dealers  are  few  in  number,  the  Commission 
would  consider  the  advisability  of  exempting  such 
dealer*  from  the  Rule.  Therefore,  it  would  be 
appro|>riata  for  such  dealers  to  file  a  petition  for 
exem^tkMi  with  the  Commisaion  to  enable  the 
Commiaaion  to  consider  these  specialiiad 
aituatkms. 

•♦•  15  U.S.C  23m(6)(B),  (7),  (8). 

•••  See.  ».g..  15  use  2302-2306.  See  also  16 CFR 
Parts  700  (iaterpretationa  of  Magnuaon-Moss 
Warranty  Act);  701  (diaclosore  of  written  consumer 
product  warranty  terms  and  conditioru):  702 
(prMst*  availability  of  written  warranty  lernia):  and 
703  (informal  dispute  settloiMol  procaditfae). 

»•'  15  UAC  1011. 


SecUon  45S.2(o)— General  duties. 

The  Rule  requires  that  before  offering 
a  used  vehicle  for  sale  to  a  consumer, 
dealers  prepare  and  display  the  "Buyers 
Guide"  on  the  side  window  of  the 
vehicle.  This  placement  should  attract 
consmner  attention  without  blocking  the 
driver's  line  of  sight  during  a  test  drive 
or  otherwise  interfering  with  a  dealer's 
sales  presentation."**  The  Rule  also 
prescribes  the  precise  size,  type  style, 
and  format  of  the  window  sticker.  In  the 
Commission's  opinion,  a  imiform 
method  of  disclosure  will  alleviate 
confusion  and  possible  deception  which 
might  result  horn  inconsistent  versions 
of  the  Buyers  Guide.  A  standardized 
form  will  also  minimize  the  risk  to 
dealers  who  might  otherwise  post  a 
disclosure  form  which  does  not  satisfy 
the  Rule's  requirements  and  who  wodd 
thereby  subject  themselves  to  potential 
liability.  Finally  a  standardized  form 
will  facilitate  consumer  comparison  of 
warranty  coverage  offered  by  different 
dealers  of  different  vehicles. 

In  order  to  evaluate  the  effectiveness 
of  the  Buyers  Guide  in  communicating 
information  to  consumers  concerning  a 
used  car,  the  Commission's  staff 
arranged  for  a  series  of  constmier 
comprehension  tests.*'*  Based  on  the 
consumer  testing  results,  the 
Commission  incorporated  into  the  1981 
Buyers  Guide  a  variety  of  technical 
changes  in  the  graphic  design  of  the 
Guide  and  the  language  used  to  convey 
the  various  information  disclosures.  The 
Buyers  Guide  included  in  the  Rule  we 
promulgate  today  has  been  revised  to 
make  the  warranty  and  "as  is" 
disclosures  more  prominent. 

As  explained  below,  the  Buyers  Guide 
contains  several  information  disclosures 
that  the  Commission  believes  to  be 
necessary  to  prevent  deception  in  the 
used  car  marketplace:  (1)  A  warning 
concerning  the  importance  of  obtaining 
oral  promises  in  writing;  (2)  a  listing  of  a 
major  systems  of  an  automobile;  and  (3) 
a  recommendation  that  consimiers  ask 
about  pre-purchase  inspection 
opportunity. 

The  Buyers  Guide  encourages 
consumers  to  obtain  in  writing  all 
promises  made  in  connection  with  a 
used  car  sales  presentation.  This 


■**  The  Rule  also  permits  the  removal  of  the  Used 
Car  Buyer*  Guide  for  purpoae*  of  a  test  drive.  5e# 
I  455.2(a)(1). 

'"  Market  Facts  Inc.,  "Txpioraiory  RaMUch  into 
Consumer  Attitude*  Toward  iIm  Uaed  Car  Buyer* 
Guide."  May  ISSl.  The  Commission  also  contracted 
for  consumer  (eeting  for  previous  ver*ioin  of  the 
Rule.  See  Hollander  Study  (Aufual  ISSO)  and  Public 
Communications  Center  Study  (December  I960). 
Attachments  to  Staff  Memorandum  to  the 
Commission.  Final  Recomaiandation*  Concemfng 
Uaad  Cw  TKR.  dated  January  M.  MSI. 


information  is  vital  to  consumers  who 
may  try  to  enforce  a  dealer's  promises 
only  to  find  that  promises  not  reduced  to 
writing  or  included  within  the  terms  of 
the  written  sales  contract  are 
unenforceable.  The  spoken  promises 
warning,  therefore,  is  designed  to  reduce 
dealers'  oral  misrepresentations — and 
consumer  reliance  thereon — that  the 
record  demonstrates  occur  with 
frequency  in  the  used  car  maricet.*** 

Second,  the  Buyers  Guide  lists  the 
major  systems  in  an  automobile  along 
with  some  major  defects  that  may  occur 
in  these  systems.  The  Commission  has 
condaded  that,  in  order  to  benefit  from 
the  warranty  disclosin^s  required  by  the 
Rule,  consumers  need  to  be  aware  of  the 
major  automotive  systems  they  should 
evaluate  before  purchasing  a  used  car. 
This  is  especially  so  in  bght  of 
overwhelming  record  data  indicating 
lack  of  consumer  knowledge  with  regard 
to  mechanical  condition  and  warranty 
terms.  By  prominently  displaying  this 
information  at  the  point  of  purchase,  the 
Buyers  Guide  will  provide  consumers 
with  a  valuable  frame  of  reference 
within  which  to  evaluate  dealer  oral 
representations  regarding  mechanical 
condition  and  warranty  coverage. 
Consumers  can  also  use  the  list  of  major 
defects  as  a  guide  in  obtaining  a  pre- 
purchase  inspection  by  an  independent 
mechanic. 

Third,  the  Buyers  Guide  advises 
consumers  to  ask  the  used  car  dealer 
about  the  possibility  of  pre-purchase 
inspections.  Consumers  can  use  third- 
party  information  concerning  the 
mechancial  condition  of  a  used  car  to 
determine  whether  the  dealer  has 
engaged  in  misrepresentation  or  failure 
to  disclose  material  information  during 
the  transaction.*** This  Information  also 
may  assist  consumers  in  negotiating 
improved  warranty  coverage  or  a  lower 
purchase  price. 

Section  455.2{b}— Disclosure  of 
warranty  information. 

In  section  109(b)  of  the  Magnuson- 
Moss  Act  Congress  directed  the 
Commission  to  initiate  this  proceeding 
to  determine  the  need  for  rules 
concerning  warranty  practices  in  the 
used  car  market.  As  summarized  in 
Section  ILA.1  of  this  Statement  of  Basis 
and  Purpose,  die  evidence  received  by 
the  Commission  during  the  rulemaking 
proceeding  demonstrates  that,  because 
of  unfair  and  deceptive  dealer  practices, 
consumers  generally  have  little 
understanding  of  the  extent  of  warranty 
coverage  (or  lack  thereof)  accompanying 


*Sae  Seetion*  II.A.1,  II.A.2  tapra. 
'See  Secttoni  IL0.4  ti^ia. 
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the  purchase  of  a  used  car.  Consumers 
therefore  do  not  fully  anticipate  the 
repair  costs  that  may  accompany  the 
ownership  of  a  used  car.  *^  There  is  also 
substantial  evidence  that  used  car 
dealers  frequently  misrepresent  or  fail  to 
disclose  both  the  terms  and  conditions 
of  warranty  coverage  offered  to  their 
consumers."* 

The  Commission  has  determined  that 
the  least  burdensome,  most  economical 
means  of  insuring  the  availability  of 
adequate  used  car  warranty  information 
is  to  provide  consumers  with  point-of- 
purchase  disclosures.  Accordingly, 
9  455.2  of  the  Rule  imposes  on  used  car 
dealers  a  duty  to  fill  in  and  display  a 
Buyers  Guide  on  all  used  cars  sold  to 
consumers.  If  a  warranty  accompanies  a 
car  offered  for  sale,  a  dealer  must  under 
the  Rule,  inform  the  buyer  whether  the 
warranty  is  full  or  limited,  what 
percentage  of  the  repair  cost  the  dealer 
will  pay,  the  systems  covered  by  the 
warranty,  and  the  duration  of  the 
warranty.  The  dealer  must  also  indicate, 
by  marking  the  correct  disclosure  on  the 
Used  Car  Buyers  Guide,  if  no  warranty 
accompanies  the  car  (i.e..  the  car  is  sold 
"as  is"]  or  if  state  law  "implied 
warranties"  are  the  consumer's  only 
form  of  postsale  protection.***  Finally, 
the  Rule  requires  each  dealer  to  indicate 
the  availability,  if  any.  of  a  service 
contract  covering  repair  costs.  It  is  the 
Commission's  belief  that  this  warranty 
information,  when  displayed  on  the 
Buyers  Guide,  should  prevent  the 
failures  to  disclose  and  the 
misrepresentations  of  warranty 
coverage  documented  in  the  record.  It 
also  should  assist  consumers  in 
evaluating  the  long-term  cost  of  used  car 
ownership  and  thereby  reduce  the 
extensive  consumer  injury  that  results 
from  unanticipated  repair  costs. 

During  the  course  of  this  proceeding, 
the  Commission  considered  several 
different  methods  of  disclosing  the 
warranty  information  required  by  the 
Rule.  Because  of  the  many  different 
warranties  in  the  marketplace  and  the 
various  methods  of  describing  those 
warranties,  the  Commission  has 
adopted  a  disclosure  format  that 
provides  blank  spaces  for  the  dealer  to 
use  in  describing  the  system  covered  by 
a  warranty  and  the  duration  of  that 
warranty.  However,  notwithstanding  the 
flexibility  afforded  by  this  method  of 
warranty  information  disclosure,  the  use 


***  Staff  Report  at  281-S06. 

"*A  separate  "Implied  Warrantiaa  Only" 
discloaure  It  preacribed  for  uae  tn  tho«e  ttatea  that 
prohibit  "at  it"  talet.  and  in  thoie  instancei  where 
a  dealer  chooaet  to  tell  a  uaed  car  with  neither  an 
expreat  warranty  nor  an  ~aa  it"  diaciaimer. 


of  shorthand  phrases  to  describe  the 
systems  of  a  car  (e.g.,  "drive  train"  to 
describe  the  engine,  transmission,  drive 
shaft,  and  differential)  is  prohibited  by 
S  455.2(b)(2)(ii)  of  the  Rule.  The  record 
reflects  that  shorthand  phrases,  such  as 
"drive  train"  or  "power  train",  are  used 
by  dealers  to  connote  parts  of  a  car  but 
that  consumers  do  not  understand  such 
shorthand  terms  and  are  therefore  not 
able  to  assess  the  value  of  a  warranty 
offered  on  a  "drive  train."  **• 
■  Furthermore,  such  shorthand  terms  do 
not  convey  identical  meaning 
throughout  the  used  car  industry.**" 
Therefore,  while  the  Commission  wishes 
to  provide  flexibility  to  dealers  in 
describing  systems  covered  by 
warranties,  we  are  requiring  that  dealers 
spell  out  which  specific  systems  are 
covered  by  the  warranty. 

Some  dealers  may  wish  to  provide 
warranty  coverage  for  some  systems  of 
a  used  car  and  at  the  same  time  disclaim 
all  other  express  or  implied  warranty 
coverage  for  the  other  systems  of  the 
car.  In  addition,  some  dealers  may  wish 
to  list  on  the  Buyers  Guide  the  specific 
exclusions  from  the  warranty  coverage. 
Therefore,  a  dealer  may  use  the  space 
provided  for  the  warranty  disclosures  to 
write  in  such  disclaimers  or  exclusions. 

Sections  445.2fc-e} — Additional 
disclosures. 

A  number  of  the  Rule's  additional 
disclosure  requirements  are  intended  by 
the  Commission  to  integrate  the 
information  provided  by  the  Buyers 
Guide  into  the  contract  of  sale  between 
used  car  dealers  and  consumers  and  to 
memorialize  on  the  form  the  details  of 
each  sales  transaction  so  that  the 
Buyers  Guide  may  be  used  in  the  event 
of  a  dispute  between  buyer  and  seller. 

Section  455.2(c} — Name  and  address. 

Section  455.2{d/ — Make  and  model. 

Section  455.2(c)  requires  the  name  and 
address  of  the  business  or  dealership 
selling  the  car  to  be  listed  on  the  Buyers 
Guide.  By  requiring  that  the  seller 
identify  in  writing  the  person 
responsible  for  selling  each  used  car  and 
making  the  disclosures  required  by  the 
Rule,  the  Commission  intends  to 
enhance  the  value  of  the  Buyers  Guide 
as  evidence  in  the  event  that  disputes 
arise  between  buyers  and  sellers.  The 
same  purpose  is  served  by  the 
requirement  in  9  455.2(d)  that  the  dealer 
disclose  on  the  Guide  the  make,  model, 
model  year,  and  vehicle  identiHcation 
number  of  each  used  car. 


Section  455.2(e} — Complaints. 

The  rulemaking  record  indicates  that 
dealers  report  difficulty  In  controlling 
the  oral  representations  of  salespeople 
and  that  salespeople  often  are  not 
informed  of  material  facts  by  the 
dealer.**'  If  disputes  arise  over  Buyers 
Guide  disclosures,  consumers  must  be 
able  to  identify  the  person  responsible 
for  handling  consumer  complaints.  This 
is  especially  true  in  light  of  the  fact  that 
salespeople  in  the  used  car  business  are 
often  transient.***  As  a  result,  9  455.2(e) 
of  the  Rule  requires  each  dealer  to 
identify  on  the  Buyers  Guide  the  person 
to  contact  if  a  problem  arises  after  sale. 

Section  455.3 — Incorporation  of  the 
Used  Car  Buyers  Guide  into  sales 
contract. 

To  insiu«  that  the  disclosures  made 
on  the  Buyers  Guide  are  available  to  the 
consumer,  9  455.3(a)  provides  that  each 
dealer  must  deliver  to  the  purchaser  at 
the  time  of  sale  a  copy  of  the  Buyers 
Guide  containing  all  of  the  disclosures 
required  by  the  Rule  and  reflecting  the 
agreed-upon  terms  of  warranty 
coverage.  Section  455.2(b)  provides  that 
changes  in  the  terms  of  warranty 
coverage  must  be  reflected  on  the 
Buyers  Guide. 

Section  455.3(b)  of  the  Rule  further 
strengthens  the  importance  of  the 
Buyers  Guide  by  requiring  that  the 
information  on  the  window  form  be 
incorporated  by  reference  into  the  sales 
contract  for  each  used  car  sold.  By 
integrating  the  Buyers  Guide  within  the 
"four  comers"  of  the  used  car  sales 
contract,  the  Commission  intends  that 
the  Buyers  Guide  become  part  of  the 
written  agreement  between  buyer  and 
seller,  so  that,  in  the  event  of  disputes 
between  buyers  and  sellers,  the 
information  on  the  Buyers  Guide  would 
fall  outside  the  exclusions  of  the  parole 
evidence  rule  of  contract  law. 

To  inform  consumers  that  the 
information  on  the  Buyers  Guide  is  a 
pari  of  the  sales  contract  and  governs  in 
the  event  that  the  sales  contract 
contains  contradictory  terms.  9  455.3(b) 
contains  a  disclosure  that  must  be 
incorporated  into  all  sales  contracts. 
The  Commission  believes  that  the  sales 
contract  disclosure  will  clarify  for  both 
consumers  and  dealers  the  necessity  for 
the  information  on  the  Buyers  Guide  to 
accurately  reflect  the  terms  of  the  sale. 

By  requiring  the  addition  of  the 
specific  clause  into  consumer  sales 
contracts,  the  Commission  intends  to 
insure  that  the  protections  of  the  Rule 


*  Staff  Report  at  255  na  17. 19:  287.  a.  BS. 
■/(/.  at2SS-2S»  an.  IS.  19. 


*■■  Id.  at  103-108  nn.  102-100. 
—See.  e.g..  Warwick.  TR  538a 
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are  available  to  consumers.  Thus,  we 
intend  that  consumers  who  are  injured 
by  dealer  deceptions  concerning  die 
disclosures  on  the  Buyers  Guide  could 
bring  breach  of  contract  actions,  since 
those  disclosures  are  a  part  of  the 
contract.  In  other  trade  regulation  rules, 
we  have  also  required  that  clauses 
reflecting  particular  consumer  rights  be 
added  to  consumer  contracts.*** 

Section  455.4— Contrary  statements. 

As  noted  throughout  this  Statement  of 
Basis  and  Purpose,  the  Commission  has 
found  that  one  of  the  principal  consumer 
abuses  in  the  used  car  market  is  oral 
misrepresentation  concerning  the 
warranty  coverage  that  the  dealer 
intends  to  provide  after  the  time  of  sale 
and  the  mechanical  condition  of  used 
cars.  To  enhance  the  effectiveness  of  the 
written  disclosures  in  the  Buyers  Guide, 
the  Commission  has  incorporated  into 
9  455.4  of  the  Rule  an  explicit 
prohibition  of  oral  or  written  statements 
or  other  practices  that  alter  or  contradict 
the  disclosures  in  the  Buyers  Guide.  This 
provision  is  not  intended  to  interfere 
with  negotiations  between  dealers  and 
consumers  concerning  the  terms  and 
conditions  of  warranty  coverage. 
However,  any  final  warranty  terms 
agreed  upon  in  such  negotiations  must 
be  identiiled  in  the  sales  contract  and 
summarized  on  the  copy  of  the  Buyers 
Guide  given  to  the  buyer.*** 

Section  455.5 — Spanish  languages  sales. 

Earlier  versions  of  9  455.5  of  the  Rule 
had  required  that  the  Buyers  Guide  be  in 
the  language  in  which  the  sale  is 
conducted.  Such  an  open-ended 
requirement  could  have  resulted  in 
Buyers  Guide  translations  of  varying 
linguistic  quality  and  accuracy  unless 
the  Commission  were  to  publish  official 
Buyers  Guide  translations  in  all  of  the 
several  dozen  languages  used  in  the 
United  States.  The  evidence  in  the 
record  indicates  that,  besides  English, 
Spanish  is  the  language  most  frequently 
used  during  used  car  sales 
transactions.***  Therefore,  the 
Commission  has  decided  to  limit  the 
scope  of  §  455.5  to  Spanish  translations 
of  the  Buyers  Guide  so  as  to  insure  that 
Spanish-speaking  citizens  may  have 
access  to  the  Buyers  Guide  information. 
Where  the  sale  is  conducted  in  Spanish, 
§455.5  requires  that  a  Spanish  version 


'"See.  e.g..  Cooling-Off  Period  For  Door-to-Door 
Salea.  16  CFR  Part  429:  Preaervation  of  Contumen' 
Claims  and  Defentes  (Holder-in-Due.Courte),  IB 
CFR  Part  433.  See  also  ArUiur  Murray  Studio  of 
Washington  v.  FTC.  458  F.2d  822  (5th  Cir.  1972):  AJI- 
State  Industries.  Inc.  v.  FTC  423  F.2d  423  (4th  Or.) 
cert,  denipd  400  i  I.S.  828  (1970). 

***  Staff  Report  at  313  a.  122. 

'••/(/.  at  545  nn.  IS  and  IS. 


of  the  Buyers  Guide  be  posted  and 
provided  to  the  purchaser.  For  those 
dealers  who  conduct  transactions  both 
English  and  Spanish,  both  versions  of 
the  Buyers  Guide  may  be  posted. 

Section  455.6— Exceptions. 

The  standards,  for  state  exemptions 
set  forth  in  9  455.6(a)  conform  to  the 
congressional  directive  in  the  FTC 
Improvements  Act  of  1980  concerning 
state  exemptions  from  the  Funeral 
Industry  Trade  Regulation  Rule.  The 
Commission  will  assess  requests  for 
exemptions  from  state  agencies  by 
analyzing  the  state  requirement  in 
comparison  to  the  Rule.  The 
Commission  here  offers  no  opinion  as  to 
whether  there  are  any  state  or  local 
regulations  currently  in  effect  which  do 
provide  a  level  of  protection  as  great  as 
or  greater  than  that  provided  by  the 
Rule.  Instead,  as  set  forth  in  9  455.6(b]. 
the  Commission  will  determine  the 
appropriate  interrelationship  between 
the  Rule  and  state  regulation  on  a  case- 
by-case  basis  in  the  context  of  an 
exemption  proceeding  conducted 
pursuant  to  9  1-16  of  the  Commission's 
Rules  of  Practice.  Appropriate  petitions 
for  exemption  made  by  state 
governments  will  be  evaluated  to 
determine  the  overall  level  of  protection 
to  consumers  and  whether  the  state 
scheme  that  offers  protection  as  great 
as,  or  greater  than,  the  Rule  is 
administered  and  enforced  effectively. 
Should  a  jurisdiction  be  granted  an 
exemption  under  this  section,  the 
Commission  intends  to  forgo 
enforcement  of  the  Rule  in  that 
jurisdiction  while  the  exemption  is  in 
effect 

Section  455.7— Severability. 

By  this  section,  the  Commission 
expresses  its  intention  that  each 
provision  of  the  Rule  is  separate  and 
severable.  If  one  or  more  parts  are  found 
to  be  invalid,  the  other  portions  of  the 
Rule  will  continue  in  effect 

IV.  Alternatives  Considered 

During  the  course  of  this  proceeding, 
the  Commission  considered  several 
alternatives  to  the  Rule  it  adopted  in 
August  1981.  Each  variation  involved 
warranty  disclosures  including  an 
explanation  of  "as  is"  sales,  a  list  of 
major  mechanical  systems,  a  disclosure 
of  known  defects,  and  a  spoken  promise 
warning.  Except  for  the  known  defects 
disclosure,  the  Commission  is  convinced 
that  record  evidence  indicates  each  of 
these  features  should  be  included  in  any 
rule  designed  to  address  the  unfair  and 
deceptive  practices  identified  in  this 
record,  which  lead  to  consumers 


experiencing  unanticipated  repair  costs 
following  purchase.*** 

The  options  considered  could  be 
described  generally  as  various  methods 
for  requiring  disclosure  of  information 
from  the  dealer  concerning  the 
mechanical  condition  of  the  cars  the 
dealer  offers  for  sale.  Those  alternatives 
were: 

1.  Disclosure  of  Known  Defects 
Z.  Mandatory  Inspection 

3.  Optional  Inspection 

4.  Mandatory  Third-Party  Inspection 

5.  Cooling-off  Period 

6.  DiBclosure  of  Prior  Use 

7.  Disclosure  of  Odometer  Accuracy 

a  Disclostire  of  Estimated  Repair  Costs 
9.  Disdosnre  of  Prior  Repairs 
10.  Disclostire  sf  Flooded  or  Wrecked 
Vehicles 

A.  Disclosure  of  Known  Defects 

The  1981  Rule  contained  provisions 
requiring  dealers  to  disclose  certain 
material  defects,  if  known  at  the  time  ot 
sale.  (See  August  1981  Rule  16  CFR 
455.2(c)  (1982)).  TJiat  Rule  defined  the 
specific  defects  that  were  to  be 
disclosed  in  9  9  455.6  (a)  through  (i). 
Sections  455  (j)  throu^  (n)  set  forth 
tests  to  be  used  by  dealers  to  determine 
the  existence  of  defects. 

The  August  1981  Rule  provided  in 
9  455.2(c)  that  dealers  have  knowledge 
of  a  defect  when  they  obtain  facts  or 
information  about  the  condition  of  a 
vehicle  (e.g.  through  an  inspection,  from 
a  previous  owner,  from  the  seller  at  an 
^  auction)  which  would  lead  a  reasonable 
person  under  the  circumstances  to 
conclude  that  the  car  contained  one  or 
more  of  the  defects  listed  in  the  Rule. 

Finally,  the  1981  Rule  did  not  allow 
dealers  to  use  lower  standards  for 
determining  that  a  defect  exists  in  older 
cars.  Consequently,  the  age  of  the 
vehicle  would  have  been  irrelevant  to 
the  assessment  of  whether  the  vehicle 
satisfied  the  defect  standards. 

The  Commission  has  reviewed  the 
known  defects  disclosure  provisions  of 
the  August  1981  Rule  pursuant  to  a 
remand  from  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  in  Miller 
Motor  Car  Corporation,  et  al.  v.  F.  T.C. 
2d  Cir.  No.  81-4144.  The  court  ordered 
the  Commission  to  reopen  the 
rulemaking  record  with  respect  to  the 
provisions  requiring  dealers  to  disclose 
known  defects  and  provide  all 
interested  persons  an  opportunity  to 
'  submit  comments  and  rebuttal 
statements.**'  As  a  result  of  this  review. 


Tor  these  reatont.  the  Committioa  raiecled  the 
alternative  of  isauing  no  rale. 

*"  At  stated  earlier,  the  court't  order  waa  iaaaari 
puranant  to  a  fokm  ttiputatioo  by  the  partiaa 
agreeing  to  ao  order  remanding  tlte  rale  to  the 
Commtaaion  for  raoonaideraaoa. 
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the  Commission  has  decided  not  to 
include  a  known  defect  disclosure 
requirement  in  the  Rule,  to  make  the 
warranty  and  "as  is"  disclosures  on  the 
Buyers  Guide  more  prominent,  and  to 
make  other  minor  adjustments  to  the 
Buyers  Guide. 

In  reaching  its  decision,  the 
Commission  carefully  analyzed  the 
rulemaking  record  including  the 
comments  submitted  during  the  recent 
comment  and  rebuttal  periods  to 
determine  the  potential  effects  of  the 
known  defects  disclosure  requirement, 
both  intended  and  unintended.  The 
Commission  has  concluded  that  the 
known  defects  disclosure  requirement 
will  not  provide  used  car  buyers  with  a 
reliable  source  of  information 
concerning  a  car's  mechanical  condition 
and  that  the  provision  would  be 
exceedingly  diflicidt  to  enforce. 

We  believe  that  the  warranty  and  "as 
is"  disclosures — along  with  the  warning 
about  spoken  promises  and  the  pre- 
purchase  inspection  notice — are 
effective  remedies  for  the  deceptive 
practices  occurring  in  the  used  car 
industry.  The  record  provides  solid 
support  for  the  conclusion  that  the 
benefits  of  these  remedies  far  outweigh 
their  costs.  The  record  does  not  support 
however,  a  conclusion  that  the  benefits 
of  the  defects  disclosure  requirement 
outweigh  its  costs.  The  Commission's 
reasons  tor  promulgating  a  rule  without 
the  known  defects  disclosure  provision 
are  set  forth  below. 

1.  The  Reliability  of  Information 
ENsciosed  Under  a  Known  Defects' 
Disclosure  Requirement 

Any  benefits  from  a  known  defects 
disclosure  requirement  depend  on  the 
extent  to  which  dealers  have  detailed 
knowledge  about  the  mechanical 
condition  of  the  vehicles  they  sell  and 
whether  the  dealer's  knowledge  of 
defects  can  be  communicated  in  a  way 
that  will  not  be  confusing  to  potential 
used  car  buyers. 

a.  Dealer  Knowledge  of  Defects.  In 
order  to  provide  useful  disclosures 
under  the  known  defects  disclosure 
requirement,  dealers  must  have 
knowledge  of  specific  defects.  If  dealers 
do  not  ordinarily  possess  knowledge 
about  speciTic  defects,  they  would  only 
be  able  to  discover  such  information 
through  additional  inspections. 
Inspections  will  be  costly  and  will 
ultimately  raise  the  price  of  used  cars.*** 


Therefore,  in  determining  the  costs  and 
beneflts  of  the  known  defect  disclosure 
requirement,  the  issue  of  whether 
dealers  ordinarily  have  knowledge 
about  specific  defects  is  an  important 
one. 

Despite  the  importance  of  this 
question,  there  is  relatively  little  direct 
evidence  that  addresses  it.  The  record 
does  indicate  that  most  experts  and 
commenters  agree  that  all  dealers 
assess  the  general  condition  of  the  cars 
they  sell  and  that  individual  dealers 
may  examine  cars  thoroughly.  However, 
even  during  the  initial  rulemaking 
proceeding  there  was  disagreement 
concerning  what  the  record  reveals 
about  the  extent  of  the  average  dealer's 
knowledge  of  the  condition  of  specific 
systems  in  his  or  her  cars  at  the  time  of 
sale.  The  Presiding  Officer  concluded 
that: 

In  many  instances,  dealers  themselves  do 
not  know  the  extent  of  defects  present  in  a 
vehicle.  To  be  sure,  nothing  in  the  record 
would  indicate  that  dealers  are  regularly 
caught  short  buying  or  taking  in  trade 
vehicles  on  which  they  have  made  major 
miscalculations  on  overall  physical  condition. 
The  record  supports  the  findings,  however, 
that  dealers  may  not  have  precise  knowledge 
of  all  defects  which  are  present  in  a 
vehicle."* 

In  1981,  the  Commission  disagreed 
with  the  Presiding  Officer  and 
concluded  that,  although  the  dealer 
inspection  process  is  not  perfect,  dealers 
know  of  specific  significant  defects.  This 
decision  was  based  on  the  following 
inferences  drawn  from  record  evidence: 
(1)  Dealers  routinely  inspect  vehicles  for 
defects;  (2)  dealers  who  purchase  cars  at 
auctions  can  and  do  inspect  for  defects 
after  purchase  and  have  an  option  to 
rescind  or  renegotiate  the  sale  if  they 
find  sufficient  problems  with  the  vehicle; 
(3)  when  not  purchasing  at  auction,  the 
industry  practice  is  to  appraise  a  vehicle 
before  purchase  (usually  through  a 
visual  inspection  and  road  test)  and  (4) 
after  purchase  by  dealers,  additional 
defects  are  discovered  during  further 
inspections,  appearance  reconditioning, 
and  repairs.'''"  In  addition,  in  1981.  the 
Commission  relied  on  survey  evidence 
indicating  high  levels  of  significant 
mechanical  defects  occurring  within  the 
first  weeks  of  ownership  and  a 
decreasing  frequency  of  defect 
discovery  in  subsequent  periods,*^* 


The  Commission's  current  review  of 
both  the  preexisting  rulemaking  record 
and  the  additional  comments  submitted 
during  the  present  proceeding  indicates 
that  the  conclusion  that  dealers 
ordinarily  know  about  specific  defects 
may  well  be  incorrect  and,  in  any  event, 
is  not  supported  by  a  preponderance  of 
substantial  reliable  evidence. 

First,  careful  inspections  do  not 
always  reveal  or  predict  mechanical 
problems  that  may  occur  shortly  after 
the  sale.  Thus,  there  is  little  basis  for 
inferring  knowledge  from  the  mere  fact 
that  failures  occur  after  purchase.  In 
Wisconsin,  where  dealers  are  required 
to  inspect  their  cars  and  disclose  the 
results  of  the  inspection,  one  record 
study  indicates  that  51  percent  of 
Wisconsin  used  car  buyers  ultimately 
repaired  problems  not  known  when  they 
bought  their  cars.*^*  These  data  are 
consistent  with  another  record  study 
which  indicates  52.1  percent  of 
Wisconsin  consumers,  who  purchased 
cars  after  the  Wisconsin  law  went  into 
effect,  discovered  defects  after  the 
sale.*^'  Moreover,  in  a  comment 
supporting  the  "known  defects" 
provision,  Detroit  U,*''*  a  company 
currently  providing  warranties  for  used 
cars,  points  out  that  even  after  cars  are 
inspected  for  inclusion  in  their  warranty 
program  and  all  "known  defects"  are 
repaired,  a  survey  of  their  buyers 
revealed  that  "slightly  over  50%  of  them 
have  some  sort  of  mechanical  problem 
within  45  days  of  the  sale."*^'  The 
Detroit  II  figures  are  within  the  range  of 
the  incidence  of  mechanical  problems 
experienced  by  used  car  buyers 
generally.*^' 

Second,  dealer  knowledge  about 
general  condition  of  a  car  does  not 
necessarily  mean  that  the  dealer  has 
knowledge  of  specific  defects.  Although 
there  is  evidence  that  dealers  have  a 


"•There  i(  lirtle  agreement  on  exactly  how  cottly 
these  iospcctioiu  might  be.  Compare  Staff  Report 
213-29  (eatimatet  range  from  a  few  dollar*  to  SSOO 
or  more)  with  HX-164(A)  Table  V-»  (Wiaconain 
dealer*'  estimate*  rangt  between  9S.7S  and  tSO). 


"•Presiding  Officer's  Report  at  ffl  (footnote 
omitted). 

"<*  19S1  Statement  of  BatI*  and  Puipose,  M  FR 
4132&  41342. 

" '  Id  at  41337. 


"*  Table  16  of  the  Baseline  Survey  shows  that  65 
pert^nt  of  Wisconsin  consumer*  made  repair*,  but 
only  14  percent  (Table  9)  knew  of  problems  when 
Ihey  bought  the  car.  Thus,  at  least  51  percent  (65 
percent  minus  14  percent)  experienced  unknown 
problems. 

•'•  Wisconsin  Study  HX  164(A)  at  Table  IV-12. 

"*  At  the  time  Detroit  U  submitted  its  comment, 
approximately  20  dealers  in  Florida  were 
participating  in  the  Detroit  II  inspection/warranty 
program. 

»'»  XB-02  at  1  (The  Detroit  11  Corporation.  Inc.). 
Approximately  five  hundred  car*  were  included  in 
the  Bur\'ey.  The  reliability  of  the  survey  i*  uncertain 
because  neither  the  survey  questionnaire  nor  an 
explanation  of  the  methods  used  to  compile  survey 
data  was  submitted  with  the  comment. 

''"  See  Staff  Report  46-48.  In  a  national  survey, 
atraut  34%  of  respondents  reported  that  they 
experienced  defect*  in  used  vehicles.  About  50%  of 
these  occurred  in  the  first  month.  HX-162(A)  at  29 
(National  Analysis  Study).  In  a  local  survey.  68.1% 
of  used  car*  had  defect*  that  appear  in  the  first  90 
days  after  the  sale  B-1  at  27  (Seattle  Survey). 
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high  degree  of  confidence  in  their  ability 
to  assess  the  general  condition  of  a  car 
through  a  walk-around  examination  and 
a  test  drive.*"  this  general  assessment 
of  overall  condition  is  probably 
sufficient  to  protect  the  dealer's  interest 
only  because  most  buyers  are  likely  to 
perform  no  more  than  a  similarly 
superficial  axamination.*^*  Moreover, 
the  dealer's  evaluation  is  likely  to  focus 
on  the  cost  of  appearance  reconditioning 
or  detailing  because,  as  the  record 
indicates,  many  consumers  believe  that 
a  "good  looking"  car  is  also 
mechanically  sound.*^*  There  is, 
however,  no  evidence  that  such 
measures  are  ordinarily  adequate  to 
reveal  specific  mechanical  defects."" 

Third,  although  the  record  contains 
anecdotal  evidence  indicating  that 
dealers  know  about  specific  defects, 
other  record  evidence  supports  the 
conclusion  that  most  dealers  do  not 
have  knuvvltidge  of  specific  defects. 
Indeed,  the  record  contains  extensive 
testimony  from  dealers  and  vocational 
educational  instructors  that  the 
inspection  process  is  uncertain  and 
imperfect.**' 

Even  though  the  utility  of  a  "known 
defects"  disclosure  depends  on  dealers 
having  system-by-system  information 
about  the  cars  they  sell,  the  provision 
gives  deulers  little  incentive  to  inspect 
their  cars.  Under  the  provision,  honest 
dealers  who  learn  of  defects  must  reveal 
their  knowledge  on  the  disclosure 
portion  of  the  window  sticker,  whereas 


•"  Staff  Report  77:  HX-184(A)  at  48  and  Table  V- 
7  (The  Wisconsin  Study). 

»'■  Staff  Report  at  83-87. 

•'•  Staff  Report  Qt  99. 

••'  One  record  study  presented  survey  evidence 
suggesting  thdt  dealers  fail  to  disclose  known 
defcLts  when  such  information  is  provided  by 
prospective  buyers.  The  California  Public  Interest 
Research  Croup  (CALPIRG)  undertook  a  survey  lh<it 
tested  fur  the  degree  of  known  mechanical  detect 
disclosure  by  dealers  lo  consumers.  The  survey 
used  trained  test  shoppers  who  participated  In 
actual  Stfles  transitclions  up  to  the  point  of 
deiennining  what  disclosures  were  made.  After  a 
test  car  was  taken  from  the  dealer's  lot  to  a 
diagnostic  center  for  inspection,  the  test  r>hopper 
returned  the  car  with  a  copy  of  the  diagnostic  report 
and  discussed  the  report  with  the  salesperson  liie 
test  shoppers  then  broke  off  negotiations.  A  second 
test  shopper  returned  on  a  follow-up  visit  to 
determine  whether  the  results  of  the  diagnosis  vnjre 
disclosed  to  the  new  prospective  buyers.  C.MJ'IRC 
reports  that,  in  75  of  the  101  completed  tests,  the 
follow-up  purchaser  did  not  receive  defect 
Information  that  had  been  provided  to  the  dealer.  In 
47  of  these  75  cases  of  non-disclosure,  the  second 
le*l  shopper  dealt  with  the  same  salesman  who  had 
been  given  the  diagnostic  results  by  the  first  test 
shopper. 

Although  these  data  suggests  that,  when  told 
about  defects,  dealers  fail  to  disclose  this 
information  lo  consumers,  no  infeience  can  be 
drawn  from  these  data  concerning  the  extent  to 
which  dealers  generally  know  about  specific 
defects. 

"'  Staff  Report  at  46-53. 


dealers  who  avoid  gaining  this 
knowledge  may  honestly  leave  the 
sticker  blank.  Disclosing  "known 
defects"  calls  attention  to  the  car's 
problems,  but  does  not  reward  the 
dealer's  integrity  for  revealing  these 
problems.  Thus,  a  dealer  who  regularly 
inspects  and  honestly  discloses  all 
"known  defects"  may  be  put  at  a 
competitive  disadvantage  relative  to 
dealers  who  do  not  inspect.  This  factor 
may  then  have  the  unintended  and 
perverse  effect  of  discouraging,  rather 
than  encouraging,  inspections  and 
disclosure  of  defects. 

b.  Buyer  Knowledge  Under  the  Defects 
Disclosure  Provision 

The  known  defects  provision  was 
intended  to  improve  a  potential  buyer's 
knowledge  of  a  used  car's  condition 
by  providing  information  about  certain 
major  defects  known  to  the  dealer. 
Based  on  its  conclusion  that  dealers 
usually  know  about  the  condition  of 
specific  systems  in  the  used  automobiles 
they  sell,  in  1981  the  Commission 
believed  that  dealer  disclosure  of  major 
defects  would  enable  consumers  to 
assess  more  accurately  the  true  cost  of 
ownership,  i.e.,  purchase  price  plus 
repair  costs  for  defects.  The  Commission 
expected  that  more  accurate  knowledge 
about  the  true  condition  of  the  car  would 
reduce  consumer  injury  resulting  from 
unanticipated  repair  costs  and  that  such 
defect  information  would  increase 
bargaining  for  desired  warranty 
coverage  and  the  price  on  a  car  of 
known  condition. 

As  stated  above,  the  Commission 
cannot  now  conclude  from  its  review  of 
the  rulemaking  record  that  dealers 
generally  possess  system-by-system 
knowledge  of  the  cars  they  sell.  This 
major  deficiency  in  the  evidentiary 
foundation  for  the  known  defects 
disclosure  provision  casts  serious  doubt 
on  the  effectiveness  of  this  provision  as 
a  means  of  providing  information  about 
specific  defects  to  consumers.  Another 
major  deficiency  in  the  evidentiary  basis 
for  the  "known  defects"  disclosure 
requirement  is  that  the  record  surveys, 
which  often  provide  the  best  evidence  of 
the  effectiveness  of  a  rule  provision,  do 
not  provide  clearcut  evidence  that  a 
defect  disclosure  requirement  would 
improve  consumers'  knowledge  of 
defects.  Moreover,  the  Commission  fears 
that  the  defect  disclosure  requirement 
may  confuse  consumers  and  thus  cause 
them  to  base  their  purchasing  decisions 
on  inaccurate  information. 

Two  record  surveys  present  data  that 
could  be  used  to  predict  the 
effectiveness  of  the  "known  defects" 


disclosure  provision.  These  surveys 
produced  data  showing  the  effects  of  the 
Wisconsin  mandatory  disclosure  law 
which,  at  the  time  both  studies  were 
conducted,  required  dealers  to  inspect 
each  vehicle  in  a  speciRed  manner, 
make  safety  repairs,  and  provide  the 
inspection  results  to  the  purchaser  prior 
to  signing  the  sales  contract."*  One  of 
the  surveys  was  submitted  to  the 
Commission  in  1977  and  was  considered 
by  the  Commission  in  promulgating  the 
August  1981  Rule.  The  report  on  the 
survey  was  referred  to  in  the  August 
1981  Statement  of  Basis  and  Purpose  as 
the  Wisconsin  Study.*** 

The  Wisconsin  Study  was  designed  to 
examine  the  effects  of  the  Wisconsin 
'Mandatory  inspection/disclosure  law.  In 
the  study  prepared  by  the  Center  for 
Public  Representation.  Madison, 
Wisconsin,  a  consumer  questionnaire 
was  sent  to  over  5,000  purchasers  of        '^ 
used  vehicles  in  Wisconsin,  Iowa,  and 
Minnesota.  One  thousand  five  hundred 
fifty  five  consumers  responded  to  the 
survey.  A  survey  questiormaire  was  also 
directed  to  more  than  5,000  used  vehicle 
dealers  in  Wisconsin  and  interviews, 
with  written  follow-up,  were  carried  out 
with  members  of  the  Dealer  Inspection 
Unit  of  the  Wisconsin  Motor  Vehicle 
Department  which  is  responsible  for 
enforcing  Wisconsin  regulations. 

The  three  states  included  in  the  study 
were  chosen  because  of  the  differences 
in  their  regulatory  systems.  In  1972, 
Wisconsin's  Division  of  Motor  Vehicles 
promulgated  an  administrative 
regulation.  MVD  24,  which  requires  that 
all  used  motor  vehicle  dealers  perform  a 
walk  around  and  under-the-hood 
inspection  of  each  car  they  intend  to  sell 
at  retail  and  record  their  findings  on  a 
disclosure  statement.'**  In  addition, 
dealers  are  required  to  repair  designated 
safety  items  determined  to  be  "not  OK." 
Iowa,  since  1972,  has  required  that  every 
motor  vehicle  p'ass  a  safety  inspection 
before  operational  title  can  be 
passed.**^  A  car  not  passing  inspection 
can  still  be  sold,  but  the  buyer  owns  it 
by  a  restricted  title  and  cannot  drive  the 
vehicle  until  the  safety  inspection  has 
been  passed.  In  contrast  to  Wisconsin 
and  Iowa,  Minnesota  does  not  require 


"'The  law  uiso  required  a  window  sticker 
disclosing  warranty  terms  artd  defining  "as  is".  In 
1983  the  law  was  amended  to  require  that 
inspection  results  be  disclosed  on  a  window  sticker 
along  with  warranty  information. 

"^An  investigation  of  the  Retail  Used  Motor 
Vehicle  Market:  An  Evaluation  of  Disclosure  and 
Regulation.  Center  for  Public  Representation.  HX. 
164(A). 

***  StafT  Report  at  19-23. 

»••  id. 
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dealer  disclosure,  nor  does  it  have  any 
kind  of  safety  inspection  system.*** 

The  other  siirvey,  entitled  "A  Report 
On  A  National  Survey  Private  Buyers 
and  Sellers  of  Used  Automobiles"  was 
submitted  to  the  Commission  in 
September  1962.  Consequently,  it  was 
not  considered  in  promulgating  the  1981 
Rule.  This  report  presented  data  that 
was  developed  from  responses  to  a 
national  telephone  survey  of  private 
buyers  and  sellers  of  used  automobiles. 
The  survey  was  conducted  to  provide 
baseline  data  for  a  future  evaluation  of 
the  impact  of  the  rule  on  the  used  car 
market.  Transactions  for  the  state  of 
Wisconsin  were  oversampled  so  that 
Wisconsin  could  serve  as  a  control.  In 
total,  312  interviews  were  conducted  for 
Wisconsin  and  1,431  interviews  were 
conducted  for  the  rest  of  the  country. 
The  survey  was  perfomed  by  a  private 
contractor,  the  Bureau  of  Social  Science 
Research,  pursuant  to  a  1978  contract 
with  the  FTC's  Bureau  of  Consumer 
Protection.  The  data  for  the  survey  was 
collected  from  October  1979  to  February 
1960.  We  will  refer  to  this  survey  as  the 
Baseline  Survey  (BLS). 

When  the  Commission  promulgated 
the  Rule  in  1981,  it  cited  data  from  the 
Wisconsin  Study  suggesting  that  the 
Wisconsin  law  increased  overall 
consumer  awareness  of  defects  prior  to 
ptirchase  and  that  the  law  made  it  more 
likely  that  consumers  would  receive 
defect  information  from  the  dealer. 
However,  contradictions  in  the  data 
presented  in  the  Wisconsin  Study 
become  apparent  upon  close  review.  On 
the  one  hand,  the  data  show  some 
increase  in  the  percentage  of  post-law 
buyers  who  knew  about  defects  before 
the  sale  and  those  who  received  pre- 
purchase  defect  information  from 
dealers.**^  On  the  other  hand,  data  from 
the  study  shows  that  more  consumers  in 
Minnesota  (a  state  with  no  defect 
disclosure  requirement)  reported 


■**  A*  notad  in  Aiigut  1981  Stiteoieni  of  Basis 
andPnrpoae: 

The  Wisconsin  Study  indicates  that  28.1  percent 
of  prs-law  buyers  who  bought  from  dealers  were 
aware  ol  defects  prior  lo  purchase.  This  percentage 
increased  to  38.7  percent  among  those  who 
purchased  from  dealers  following  passage  of  the 
mandatory  inspection  law.  HX  184(A)  at  Table  IV- 
IZ.  This  increase  in  defect  awareness  was 
accompanied  by  an  increase  in  the  number  of 
buyers  who  stated  that  their  knowledge  of  defects 
came  from  Information  supplied  by  the  dealer.  In 
the  Wisconsin  Study.  1  percent  of  pre-law 
respondents  said  that  they  learned  of  defects  before 
purchase  from  dealers.  In  the  post-law  sample.  9 
percent  said  they  learned  of  defects  before  purchase 
from  dealers.  Compiled  from  data  in  HX  164(A). 

46  FR  41342  (1961)' 


awareness  of  defects  prior  to  sale  than 
consumers  in  post-law  Wisconsin. ••• 

Finally,  the  data  in  the  Wisconsin 
Study  do  not  show  that  the  Wisconsin 
defect  disclosure  requirement  made  it 
more  likely  that  consumers  would 
receive  the  information  they  felt  they 
needed  concerning  the  car's  mechanical 
condition.  Approximately  32  percent  of 
pre-law  consumers  reported  that  they 
lacked  needed  information  on  the  car's 
mechanical  condition.  This  percentage 
decreased  only  slightly  for  post-law 
consumers  (28.52  percent)."* Moreover, 
there  was  essentially  no  di^erence  in 
the  percentage  of  pre-law  and  post-law 
consumers  reporting  that  the  dealer  gave 
them  accurate  information  on  the 
mechanical  condition  of  the  car  they 
purchased  (62.6  percent  vs  62.8 
percent).  *•• 

Given  the  contradictions  in  the  data 
presented  in  the  Wisconsin  Study,  the 
Commission  believes  that  the  study  is 
inconclusive  with  respect  to  the  issue  of 
whether  a  defect  disclosure  requirement 
would  increase  consumers'  awareness 
of  defects.*"  The  inconclusive  nature  of 
the  Wisconsin  data  tends  to  indicate 
that  the  Wisconsin  defect  disclosure 
requirement  did  not  have  a  strong  effect 
on  consumers*  knowledge  of  defects. 
Such  a  finding  supports  the 
Commission's  decision  to  promulgate 
the  Rule  without  this  provision. 

The  Baseline  Survey  provides  even 
more  compelling  reasons  to  eliminate 
the  known  defect  disclosure  provision 
from  the  Rule.  Taken  as  a  whole,  the 
BLS  data  suggest  that  the  expected 
beneficial  effects  of  a  defect  disclosure 
requirement  were  not  achieved  in 
Wisconsin.***  On  the  other  hand,  the 


*■■  HX  164(A)  at  Table  IV-12.  This  table  indicates 
that  38.7  percent  of  Wisconsin  post-law  consumers 
who  bought  from  dealers  were  aware  of  defects 
prior  to  purchase,  whereas  40.7  percent  of 
Minnesota  consumers  buying  from  dealers  knew 
about  defects  prior  to  purchase. 

•"Wisconsin  Study  HX  184(A).  Table  IV-2. 

~W.  Table  IV-3. 

"The  Wisconsin  data  also  indicated  that  prices 
paid  by  Wisconsin  consumers  who  purchased  from 
dealers  fell  by  8.73  percent  after  the  Wisconsin 
inspection/disclosure  law  went  into  effect.  The 
authors  of  the  study  stated  that  these  apparent 
savings  should  not  be  considered  as  benefits  of  the 
Wisconsin  law- for  three  reasons.  First,  they  could 
not  be  sure  that  price  shifts  were  attributable  lo  the 
Wisconsm  law.  Second,  they  were  concerned  that 
the  price  drop  may  have  been  a  short  run 
phenomenon.  Third,  they  felt  that,  even  if  price 
changes  were  caused  by  the  Wisconsin  law  and  are 
permanent,  they  should  not  be  treated  as  net 
increases  in  the  welfare  of  Wisconsin  consumers.  In 
their  view,  the  drop  in  price  not  only  makes  a  used 
vehicle  less  expensive  to  buy,  it  also  makes  the 
existing  stock  of  vehicles  less  valuable.  Thus,  the 
price  decline  reduced  the  trade-in  value  of  used 
vehicles,  causing  welfare  losses  to  some  consumers. 

•"The  August  1961  Rule  required  disclosure  of 
defects  on  the  window  sticker.  However,  at  the  time 
the  Baseline  Survey  was  conducted,  the  Wisconsin 


BLS  data  do  show  expected  beneficial 
effects  of  the  warranty  disclosures 
required  by  the  Wisconsin  law.*" 

Although  the  report  oo  the  Baseline 
Survey  presents  statistics  separately  for 
Wisconsin  and  the  rest  of  the  country, 
the  report  does  not  test  or  elaborate  on 
any  differences  between  the  values  of 
the  same  statistic  in  the  two  regions.  In 
the  following  discussion  of  the  Baseline 
Survey  we  will  discuss  some  of  those 
differences  and  their  significance.  Even 
though  such  comparisons  were  not  made 
in  the  survey  report,  there  is  nothing  in 
the  method  of  collecting  the  data  that 


law  reqoirad  only  that  dealers  present  ■  defect        i 
disclosure  statement  to  consumers  t>efore  signing 
the  contract  Therefore,  it  could  be  argued  that  the 
Baseline  Survey  data  showing  the  effects  of  the 
Wisconsin  defect  disclosure  requirement  should  not 
be  compared  to  the  known  defects  disclosure 
provision  l>ecause  schemes  used  by  dealers  lo 
prevent  consumers  from  reading  the  defect 
disclosure  are  likely  to  work  in  Wisconsin  but  are 
unlikely  lo  work  when  the  defect  disclosures  must 
t)e  placed  on  the  car. 

Although  the  comparison  is  not  perfect  the 
Commission  believes  that  studies  of  disclosures  in 
different  formats  can  provide  useful  information 
regarding  the  likely  effect  of  the  rule.  Because  the 
Baseline  data  reflect  knowledge  at  the  time  of  sale, 
and  disclosure  in  Wiscoruin  occurs  tiefore  the  sale 
is  coocluded.  the  Wisconsin  experience  provides  a 
reasonable  assessment  of  the  value  of  presale 
disclosure.  Moreover,  if  we  accept  the  argument 
that  studies  of  the  effectiveness  of  a  law  requiring 
defect  disclosures  prior  to  signing  the  sales  contract 
have  no  relationship  to  the  effectivenesa  of  defect 
disclosures  on  a  car's  window  sticker,  then  there  is 
no  empirical  evidence  in  the  record  showing  the 
likely  effect  of  such  a  window  sticker  disclosure. 
Given  the  other  signiflcant  problems  with  the  defect 
disclosure  requirement  discussed  in  Section  IV  A  of 
this  Statement,  the  absence  of  such  evidence  would 
support  our  decision  to  promulgate  a  rule  without  a 
defect  disclosure  provision. 

"*  An  important  purpose  of  a  warranty  disclosure 
is  lo  make  consumers  aware  of  warranty  coverage 
at  a  point  when  they  can  use  this  information  in 
their  purchasing  decisions.  Although  the  sample 
sizes  are  small,  the  Baseline  Survey  suggests  that 
the  Wisconsin  warranty/as  is  disclosure 
accomplishes  this  purpose.  About  the  same 
percentage  of  Wisconsin  consumers  (34  percent]  as 
non-Wisconsin  (35  percent)  consumers  learned  of 
the  warranty  "while  thinking  about  the  car". 
Wisconsin  consumers,  however,  were  more  likely  to 
learn  of  the  warranty  "while  negotiating"  (58 
percent  vs  41  percent).  Moreover,  a  higher 
percentage  of  non  Wisconsin  consumers  learned  of 
the  warranty  late  in  the  transaction.  Table  12  shows 
that  twenty  percent  of  non- Wisconsin  consumers 
learned  of  the  warranty  "when  signing"  the  sales 
contract  while  only  5  percent  of  Wisconsin 
consumers  learned  of  the  warranty  this  late  in  the 
transaction. 

The  Baseline  Survey  also  suggests  that  Wisconsin 
consumers  had  a  better  understanding  of  the 
dealer's  post-sale  repair  responsibilities  than  non- 
Wisconsin  consumers.  This  effect  is  shown  in  Table 
15.  Part  B  by  the  fact  that  Wisconsin  dealers  were 
more  Ukely  to  correct  post-sale  problems  when  their 
customers  thought  the  dealer  should  pay.  Seventy- 
eight  percent  of  consumers  who  brought  their  cars 
back  to  the  dealer  in  Wisconsin  reported  that  the 
dealer  corrected  or  helped  pay  for  the  problem. 
Sixty-nine  percent  of  non  Wisconsin  consumers 
who  brought  their  cars  back  to  the  dealer  actually 
obtained  repairs  from  the  dealer. 
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would  make  comparisons  between  the 
two  subpopulations  inappropriate.  The 
sample  sizes  in  the  subpopulations  of 
Wisconsin  consumers  are  large  enough 
to  permit  valid  statistical  conclusions  to 
be  drawn  by  comparing  data  from 
Wisconsin  consumers  with  data  from 
non-Wisconsin  consumers. 

In  comparing  the  value  of  a  simple 
statistic  (such  as  an  average  or  a 
proportion  responding  in  a  particular 
way)  for  Wisconsin  with  its  value  for 
the  rest  of  the  country,  it  is,  in  general, 
incorrect  to  attribute  all  of  the  difference 
to  the  Wisconsin  used  car  law. 
Nevertheless,  it  is  important  to  know 
whether  any  differences  exist.  A  finding 
of  no  difference  in  consumer 
experiences  with  used  car  transactions 
where  strong  remedies  are  present  casts 
doubt  on  the  effectiveness  of  such 
remedies. 

The  Baseline  Survey  suggests  that  the 
Wisconsin  defect  disclosure  requirement 
has  not  increased  the  amount  of 
information  consumers  receive  about 
the  mechanical  condition  of  a  used  car. 
Fourteen  percent  of  Wisconsin 
consumers,  compared  to  15  percent  in 
the  rest  of  the  country,  know  about  a 
problem  with  the  car  before  purchase. 
Of  those  who  knew  about  a  defect,  the 
percentage  of  non- Wisconsin  consumers 
reporting  that  mechanical  problems 
were  disclosed  by  the  dealer  (24 
percent)  is  higher  than  the  percentage  of 
Wisconsin  consumers  reporting  defect 
disclosures  from  the  dealer  (20  percent), 
although  the  difference  is  not 
statistically  significant.*** Thus,  3 
percent  of  Wisconsin  consumers 
responding  to  the  survey  learned  of  a 
defect  from  the  dealer,  compared  to  4 
percent  of  consumers  elsewhere.*** 

The  BLS  also  suggests  that  the 
Wisconsin  defect  disclosure  requirement 
did  not  improve  consumers'  ability  to 
predict  future  repair  costs.  For  problems 
known  at  the  time  of  purchase.  Table  14 
of  the  BLS  indicates  that  consumers 
outside  of  Wisconsin  were  just  as  likely 
to  consider  repair  costs  to  be  about 
what  they  expected  as  Wisconsin 
consumers.  Moreover,  Wisconsin 
consumers  are  no  more  likely  than 
others  to  be  "very  satisfied"  with  their 


***  Baseline  Survey,  Table  9. 

'"Table  9  of  the  Baseline  Survey  shows  that  14 
percent  of  Wisconsin  consumers  were  aware  of 
mechanical  defects  before  they  t>ought  their  used 
cars.  Twenty  four  percent  of  these  consumers 
reported  that  they  learned  of  mechanical  problems 
from  the  dealer.  Therefore,  3  percent  of  all 
Wisconsin  consumers  responding  to  the  survey 
learned  of  mechanical  problems  from  the  dealer  (20 
percent  of  the  14  percent  who  knew  about  defects). 
Likewise,  4  percent  of  all  consumer  respondents  in 
the  rest  of  the  country  learned  of  mechanical 
problems  from  the  dealer  (24  percent  of  the  15 
percent  who  knew  abut  defects). 


purchase  (62  percent  in  Wisconsin,  63 
percent  elsewhere),  and  are  slightly 
more  likely  to  be  "very  dissatisfied."  (12 
percent  vs  5  percent)  (Table  19  A).*** 
They  also  give  their  cars  slightly  lower 
ratings  on  overall  mechanical  condition 
and  body  and  interior  condition  (Table 
19,  B  and  C),  although  only  the 
difference  in  mechanical  condition 
rating  is  statistically  significant. 

As  Table  16  indicates,  a  higher 
percentage  of  Wisconsin  consumers  (65 
percent)  than  non- Wisconsin  consumers 
(60  percent)  had  repairs  performed  after 
the  sale.  If  all  problems  known  at  the 
time  of  purchase  are  later  repaired,  then 
51  percent  of  Wisconsin  consumers 
fixed  problems  that  were  not  known 
when  they  bought  the  car,  compared  to 
46  percent  of  non- Wisconsin 
consumers.***  These  data  are  quite 
consistent  with  the  Detroit  II  comment 
indicating  that  a  large  precentage  of  cars 
experience  mechanical  problems  even 
after  inspection  and  repair.  *•• 

In  sum,  the  data  compiled  in  the 
Baseline  Survey  generally  show  that 
some  of  the  expected  benefits  of  the 
Wisconsin  warranty  disclosure 
requirement  were  observed  in 
Wisconsin,  but  the  data  do  not  show 
that  the  law's  defect  disclosure 
requirement  had  achieved  beneficial 
results.  This  difference  in  the  warranty 
disclosure  data  compared  to  the  data 
relating  to  defect  disclosures  generally 
supports  the  Commission's  view  that  the 
beneficial  effects  of  a  defect  disclosure 
requirement  in  the  Used  Motor  Vehicle 


"•The  difference  in  the  proportion  who  are  "very 
dissatisfied"  is  statistically  significant.  Consumer 
satisfaction  is  a  good  measure  of  the  effectiveness 
of  a  defect  disclosure  remedy  because  the 
occurrence  of  major  unknown  problems  after  the 
sale  is  likely  to  have  a  significant  effect  on  a 
consumer's  level  of  satisfaction.  Whether  defect 
disclosures  merely  make  consumers  aware  of  the 
condition  of  ■  car,  or  induce  dealers  to  make  repairs 
or  improve  warranty  coverage,  consumer 
satisfaction  should  improve  as  a  result 
Consequently,  it  is  reasonable  to  expect  that 
consumer  satisfaction  would  be  significantly  lower 
in  states  without  a  defect  disclosure  requirement 
compared  to  Wisconsin  where  dealers  are  required 
to  inspect  their  cars  and  disclose  major  defects,  If 
defect  disclosure  benefits  consumers. 

Tor  Wisconsin  consumers,  85  percent  made 
repairs  (Table  16),  but  only  14  percent  fTable  9) 
knew  of  the  problems  when  they  bought  the  car. 
Thus,  51  percent  (65  percent  minus  14  percent) 
experienced  unknown  problems. 

Survey  data  indicate  that  83  percent  of  Wisconsin 
consumers  repair  defects  known  at  the  time  of  sale, 
compared  to  71  percent  in  the  rest  of  the  country. 
Adjusting  for  this  factor.  53  percent  of  Wisconsin 
consumers  fixed  problems  not  known  at  the  time  of 
sale,  compared  to  49  percent  elsewhere.  If  the  same 
fraction  of  problems  discovered  after  sale  are 
repaired,  then  64  percent  of  Wisconsin  consumers 
(53  percent  divided  by  83  percent)  experienced  a 
problem  after  sale,  compared  to  69  percent  in  the 
rest  of  the  country  (49  percent  divided  by  71 
percent). 

*"XB-02  (Th«  Detroit  U  Cofporation.  Inc.). 


Rule  are  questionable.  No  one 
comparison  of  Wisconsin  and  the  rest  of 
the  coimtry  compels  this  conclusion. 
Nonetheless,  in  our  view,  the  overall 
pattern  of  results  supports  our  decision 
to  promulgate  a  Rule  without  the 
"known  defects"  disclosure  provisions. 

The  fact  that  the  data  compiled  in  the 
Baseline  Survey  generally  do  not  show 
that  the  Wisconsin  defect  disclosure  has 
achieved  beneficial  results  and  that  the 
data  in  the  Wisconsin  Study  is 
inconclusive  on  this  point,  must  be 
considered  as  strong  evidence 
supporting  the  Commission's  decision  to 
promulgate 'a  Rule  without  the  known 
defect  disclosure  requirement.  The 
Commission  is  particularly  concerned 
about  the  reliability  of  defect 
disclosiu^s  from  dealers  and  the 
enforceability  of  a  provision  requiring 
such  disclosures.  Given  these  concerns, 
the  lack  of  survey  data  showing 
significant  benefits  for  defect 
disclosures  confirms  the  Commission's 
behef  that  requiring  such  disclosures 
will  not  serve  the  public  interest 

In  addition  to  our  serious  questions 
concerning  the  effectiveness  of  a  defect 
disclosure  provision  in  making 
consumers  aware  of  defects  prior  to 
purchase,  we  are  equally  concerned  that 
the  defect  disclosure  provision  included 
in  the  1981  Rule  may  confuse  consumers 
and  cause  them  to  make  inaccurate 
assumptions  about  the  condition  of  a  car 
after  reading  the  defect  disclosure.  In 
cases  in  which  the  dealer  knew  of 
defects  in  the  car,  the  provision  was 
intended  to  result  in  disclosure  of  that 
information  to  potential  buyers. 
However,  in  many  cases  dealers  might 
not  inspect  or  might  not  discover 
existing  defects.  In  these  cases,  the 
"known  defect"  disclosure  portion  of  the 
sticker  would  be  left  blank.  Disclosure, 
therefore,  might  be  the  source  of 
substantial  confusion  because  the 
absence  of  disclosed  defects  does  not 
necessarily  mean  that  none  exists.*** 
These  concerns  are  particularly 
significant  given  the  conclusion  that  in 
Wisconsin,  most  buyers  do  not  learn  of 
defects  from  the  dealer. 

Unfortunately,  there  are  at  least  five 
separate  circumstances  in  which  the 
dealer  could  list  "no  known  defects":  (1) 
A  dealer  inspects  and  accurately 
determines  that  no  defect  exists;  (2)  a 
dealer  inspects  but  fails  to  discover  a 


"•The  "knovra  defects"  disclosure  provision  had 
no  mechanism  by  which  a  system  could  be  declared 
defect-free.  A  dealer  could  assure  consumers  that  • 
system  is  "OK"  by  providing  a  warranty  for  the 
system.  Although  the  warranty  disclosure  provision 
of  the  Rule  facilitates  the  dealer's  offering  this 
assurance,  a  known  defects  provision  would  not 
help  the  buyer  in  this  case. 
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defect  that  does  exist:  (3)  a  dealer  does 
not  inspect  and  a  defect  exists:  (4}  a 
dealer  does  not  inspect  and  there  is  no 
defect;  and  (5)  a  dishonest  dealer  does 
not  reveal  a  known  defect."* 

Thus,  a  buyer  relying  on  the  absence 
of  a  disclosure  of  a  known  defect  may 
incorrectly  assume  that  no  defect  exists, 
when  in  fact  the  buyer  would  only  know 
that  the  seller  had  claimed  no 
knowledge  of  a  defect.  The  disclosure 
that  the  dealer  is  not  aware  of  any 
defects  in  a  car  provides  no  information 
about  the  actual  existence  of  an 
undiscovered  or  latent  defect.  Thus, 
buyers  may  not  only  be  getting  no  useful 
information  about  a  car's  condition,  but 
may  be  affirmatively  harmed  by 
mistakenly  inferring  that  the  dealer's 
lack  of  knowledge  about  defects  means 
that  no  defets  exist.**'  Unscrupulous 
dealers  or  salespersons  could  easily 
exploit  the  likelihood  that  consumers 
will  mistake  the  absence  of  a  disclosure 
for  a  claim  that  the  car  is  of  high  quality. 
For  example,  dealers  might  highlight 
that  there  are  no  "known  defects"  in  the 
car  or  argue  that  the  requirement  to 
disclose  known  defects  makes  an 
independent  inspection  unnecessary — 
"If  we  knew  of  any  problems,  we'd  have 
to  tell  you  about  them."*" 

The  danger  that  buyers  may  mistake  a 
claim  of  "no  known  defects"  for  a  claim 
about  the  car's  overall  quality  or  about 
its  freedom  from  specific  defects  is 
especially  great  if  the  car  is  sold  "as  is." 
In  fact,  a  "common  abuse"  identiFied  in 
the  original  rulemaking  record  with 
respect  to  warranties  was  oral 
misrepresentations  by  dealers  exploiting 
buyer  confusion  about  their  legal  rights 
in  "as  is"^les."*»  If  the  "known 
defects"  provision  is  retained,  dealers 
selling  "as  is"  cars  could  easily  use  the 
absence  of  disclosed  defects  in  an  effort 
to  assure  buyers  that,  because  the  car 
contains  no  "known  defects",  the  "as  is" 
warning  is  irrelevant  In  addition, 
buyers  may  be  further  confused  by 
incorrectly  assuming  that  a  dealer's 


""A  dishonnt  dealer  nay  reveal  anolber,  more 
miaor  defect  to  give  the  appearance  of  honesty. 

"•The  "known  defect*"  disclosure  in  the  1961 
Rule  contained  a  warning  that  the  absence  of  ■ 
disdoaed  defect  does  ao<  necessarily  mean  that  the 
car  is  free  from  defect*.  However,  there  is  no 
evidence  that  this  warning  would  be  effective.  For 
example,  i  consumer  comparing  a  car  with  a 
disclosed  defect  and  car  with  an  undisclosed  defect 
may  find  the  inference  tfial  the  car  with  no 
disdoaed  defect  was  tn  better  condition  irresistaMa 
despite  the  warning. 

***The  Commission  expects  that  dealers  will  a*e 
tha  wairanty  diadoaurt  portion  of  the  window 
siidcar  aa  a  salaa  tool.  We  can  hardly  expect  lUa 
use  to  be  nwfinad  to  oaa  portion  of  tka  atickar. 
howe»«r. 

***  im  Stateaeol  of  Baal*  and  Purpose  46  FR  al 
41333  (1M1)e  Staff  Report  275-77.  2B6-67;  Prendii^ 
Officer'*  Report  4»-«7. 12& 


disclosure  of  no  known  defects  satisfies 
the  window  sticker's  admonition  to  get 
"all  promises  in  writing". 

In  view  of  the  extensive  evidence  of 
dealer  misrepresentations  concerning 
the  mechanical  condition  of  their  cars 
coupled  with  the  likelihood  that  defect 
disclosures  would  be  confusing  to 
consumers  or  even  be  used  to  facilitate 
dealer  misrepresentations,  the 
Commission  believes  that  a  known 
defect  disclosure  will  not  serve  the 
public  interest  It  gives  the  wrong  signal 
to  consumers  by  encouraging  them  to 
focus  their  attention  on  dealer- 
controlled  information  about  a  car's 
mechanical  condition.  In  contrast  the 
warranty  disclosure  requirements,  the 
warning  about  spoken  promises  and  the 
pre-purchase  inspection  notice 
encourage  consumers  to  avoid  reliance 
on  dealer-controlled  information  about  a 
car's  mechanical  condition.  The 
presence  of  the  defect  disclosure 
requirement  on  the  Buyers  Guide  is 
confusing  and  likely  to  undermine  the 
effectiveness  oLthe  essential  protections 
a^orded  by  the  rule. 

2.  Enforceability 

Another  major  reason  for 
promulgating  a  Rule  without  the  known 
defects  disclosure  requirement  is  the 
enforcement  problems  this  provision 
would  present.  In  order  to  establish  a 
violation  of  the  "known  defects" 
provision  it  would  be  necessary  to  prove 
that  (1)  the  car  is  defective.  (2)  the 
defect  was  present  at  the  time  of  sale, 
and  (3)  the  dealer  (or  the  dealer's  agent 
or  employee]  knew  about  the  defect  at 
the  time  of  sale.  The  "knowledge" 
element  may  be  proved  by  showing  that 
the  dealer  had  obtained  "facts  or 
information  about  the  condition  of  [the] 
vehicle  *  *  *  which  would  lead  a 
reasonable  person  under  the 
circumstances  to  conclude  that  the  car 
contained  one  or  more  of  the  defects 
(enumerated  in  the  rule].""* 

Unlike  some  other  rules,  a  Rule  with  a 
"known  defects"  disclosure  provision  is 
not  self-enforcing.** Rather,  dealers 
would  have  every  incentive  to  avoid 
inspecting  their  cars  as  well  as  to  avoid 
disclosing  defects  if  any  are  found. 
Indeed,  the  more  prevalent  are 
disclosures  by  other  dealers  in  the 
marketplace,  the  more  incentive  any 
individual  dealer  would  have  not  to 


disclose  defects  in  hi^  or  her  cars.  When 
many  dealers  inspect  and  make  honest 
disclosures,  consumers,  are  even  more 
likely  to  infer  that  lack  of  a  disclosure 
implies  "no  defect."  Thus  when 
inspections  are  prevalent  dealers  can 
benefit  by  failing  to  reveal  the  true 
condition  of  their  cars."* Given  the  lack 
of  any  self-enforcing  mechanism,  the 
level  of  compliance  with  the  "known 
defects"  disclosure  provision  would 
depend  wholly  on  the  degree  of  the 
FTC's  enforcement  presence  in  the 
marketplace.  This  is  particularly 
troubling  because  enforcement  of  this 
provision  is  likely  to  be  quite  difficult. 

First,  our  means  of  targeting  potential 
violators  are  seriously  flawed  becaixse 
unknow  defects  frequently  show  up  in 
cars  soon  after  sale.  The  data  discussed 
above  indicate  that  a  majority  of  buyers 
experience  problems  after  sale  that 
were  not  known  at  the  time  of  sale."^ 
Thus,  cars  sold  by  the  average  dealer 
may  have  inany  undisclosed  and, 
indeed,  unknown  defects  that  surface 
following  sale.  Because  the  number  of 
latent  defects  may  vary  considerably,  an 
"unlucky"  but  honest  dealer  may  have 
undisclosed  defects  that  appear  at  an 
even  higher  rate.  Thus,  the  prevalence  of 
complaints  would  not  provide  an 
accurate  gauge  for  targeting  our 
enforcement  effects. 

The  only  enforcement  technique  that 
avoids  these  problems  is  the  use  of  "test 
shoppers".  One  "shopper"  would 
approach  a  dealer  as  a  potential  buyer, 
receive  permission  to  take  a  car  to  a 
diagnostic  center  for  inspection,  return 
the  car  to  the  dealer  and  discuss  the 
inspection  report  with  the  salesperson. 
A  second  "shopper"  would  subsequently 
return  to  the  dealer  to  determine 
whether  defects  included  in  the 
inspection  report  were  being  disclosed 
to  new  prospective  buyers.  However, 
such  an  enforcement  mechanism  would 
be  both  costly  and  intrusive.  Moreover, 
it  relies  on  the  reliability  and 
consistency  of  opinion  among 
mechanics,  an  issue  about  which  there 
is  some  doubt."* Finally,  holding  dealers 


"•iseiRtjle  455.2(c). 

"•We  have  noted  previously  that  auction 
facilities  have  rule*  that  allow  dealers  to  rescind  or 
renegotiate  the  sale.  If  the  dealer  purchasing  the 
vehicle  finds  major  problems.  Thi*  right  to  rescind 
or  renegotiate  the  sale  is  ■  self-enforcing  remedy  in 
that  It  allow*  the  buyers  and  aellers  at  auctions  to 
settle  their  difference*  wittioul  the  need  for  a  third 
parly  inlervemor. 


"•See  XB-21  at  33  (NADA)  and  XB-22  at  24 
(NIAOA)  for  dealer*'  argument*  on  thi*  point. 

'•'Baseline  Study  at  Table*  9  and  IS:  XB-02  at  1 
(The  Detroit  II  Corporation.  Inc.).  See  di*cu*sion  in 
Section  rv.  A.l.b.  supra. 

"•A  study  done  by  the  California  Public  Intere*! 
Croup  (CALPTRC)  demonstrate*  the  extent  to  which 
mechanic*  can  differ.  Part  of  the  CALPIRC  plan  wa* 
to  take  used  cars  to  a  diagnostic  center  to  obtain 
reports  on  their  condition.  Before  doing  this. 
CALPIRC  compared  diagnostic  center*  to  determine 
their  reliability.  The  results  of  this  comparison 
demonstrates  the  inconsistency  of  mechanic*  in 
noting  defects: 

Continued 
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liable  for  failure  to  disclose  defects 
brought  to  their  attention  by  test 
shoppers  places  a  continual  burden  on 
dealers  to  update  their  disclosure  forms 
whenever  a  potential  buyer  alleges  a 
problem.  This  would  substantially 
increase  the  costs  of  the  provision, 
possibly  even  requiring  dealers  to 
remove  previously  inspected  cars  from 
sale  until  the  allegations  of  a  defect 
could  be  verified  and  the  form  updated. 

Second,  even  if  we  were  able  to 
identify  potential  targets,  the  standards 
set  forth  in  the  "known  defects" 
provision  are  sufficiently  ambiguous 
that  winning  a  contested  enforcement 
action  would  be  extremely  difficult  For 
example,  the  "known  defects" 
disclosure  provision  would  have 
required  disclosure  of  a  defect  for  "oil 
leakage  excluding  normal  seepage."  The 
use  of  terms  such  as  "abnormal"  and 
"improper"  in  the  criteria  for 
detennining  whether  a  system  has  a 
major  known  defect  imply  that  it  is  up  to 
the  dealer  to  determine  when  along  a 
continuiun  the  presence  of  a  particular 
condition  becomes  a  defect"* Such 


We  found  that  while  there  i*  *ome  coiuistency 
amongst  diagno*tician*  who  are  checking  the  *ame 
car — it  i*  fre<)uently  weak.  For  example,  out  of  tb* 
total  problem*  noted  by  on*  or  more  of  the 
diagnosticians  for  the  three  cars,  which  had 
undergone  six  diagnoae*  each,  there  wa*  only  one 
ifutanca  in  which  even  Bve  out  of  the  six 
diagnosticians  noted  the  sane  problem  (a  worn 
front  tire).  There  were  only  four  problems  which 
four  of  these  diagnosticians  commonly  noted  (bad 
wiper  blades,  cracked  windshield,  inoperative 
iMckup  lights,  and  poor  brake  condition).  Three  of 
the  six  diagnosticians  agreed  upon  12  other 
problems  with  these  vehicle*. 

There  were  15  problem*  out  of  63  which  at  lea*t 
two  of  the  *ix  diagnosticians  noted.  The  remaining 
31  problems  uncovered  by  only  one  of  the  six 
diagno*ticians  were  not  confirmed  by  any  of  tha 
other*. 

Out  of  the  36  total  problem*  noted  by  the 
diagnoatician*  for  the  two  cars  which  had  been 
taken  for  five  diagnoses  each,  there  wa*  one 
instance  when  all  Tive  diagnoatician*  agreed  that  a 
conmion  problem  existed  (a  dirty  air  filter).  There 
were  only  three  other  instances  in  which  four  of  the 
diagnosticians  noted  a  common  problem  (bad 
tailpipe,  leaking  valve  cover,  bad  gas  filter),  and 
five  in  which  only  three  of  the  five  did  so.  At  least 
two  of  the  five  commonly  noted  13  different 
problems,  while  14  of  the  36  problems  noted  in  two 
car*  had  been  mentioned  by  only  on*  diagnostician 
and  not  confirmed  by  any  of  the  other  four. 

The  chart*  *how  in*tance*  where  one 
diagnostician  Indicates  that  a  brake  iob  will  t>* 
necessary  In  the  near  future,  another  say*  it  is 
nece**ary  immediately,  and  a  third  one  indicate* 
that  the  brake*  have  another  5.000  mile*  of  lining 
left.  In  another  case,  two  diagnosticians  indicate 
that  a  left  rear  axle  seal  is  leaking,  while  a  third  one 
note*  that  it  is  the  right  rear  axle  seal  that  should  be 
replaced. 

HXB2al8. 

"•Eight  of  the  twenty-four  defect  criteria 
included  in  the  August  1981  Rule  used  relative  term* 
*uch  a*  "abnormal"  and  "improper."  See  1961  Rule, 
16  CFR  455.6  (1982). 


ambiguities  would  make  compliance 
with  the  provision  difficult  and  were  a 
major  focal  point  for  dealer's  complaints 
about  the  provision.*** These  same 
ambiguities,  however,  will  also  make 
winning  a  contested  enforcement  action 
very  difficult. 

Even  if  we  were  to  meet  the  burden  of 
establishing  that  a  car  is  defective,  we 
would  still  be  required  to  prove  that  the 
defect  existed  at  time  of  sale.  This  again 
is  a  formidable  task  since  the 
appearance  of  a  defect  shortly  after  the 
sale  does  not  imply'that  the  defect 
existed  prior  to  sale.  New  mechanical 
problems  may  develop  and  latent 
defects  may  appear  at  any  time.*** 
Although  the  August  1981  Rule  would 
have  prohibited  dealers  from 
considering  a  car's  age  in  determining 
whether  a  defect  exists,  this  standard  is 
clearly  unrealistic  for  certain  categories 
of  problems.*'*  Further,  because  certain 
conditions  occur  naturally  as  a  c:ar  ages, 
it  is  difficult  if  not  impossible,  to 
determine  reliably  at  what  point  such  a 
condition  becomes  a  "defect" 
Additionally,  mechanics  may  disagree 
about  what  constitutes  a  defect  or 
whether  a  defect  in  fact  exists.*** 

There  could  also  be  a  serious  problem 
in  proving  that  a  dealer  had  knowledge 
of  a  defect.  There  is  no  recordkeeping 
requirement  accompanying  this 
provision  and.  even  if  one  were  added, 
the  dealer's  incentives  to  comply  would 
be  problematic.  Absent  records  of 
dealer  inspections,  the  Commission 
would  be  forced  to  either  limit 
enforcement  actions  to  blatant  defects — 
such  as  body  rust  or  bald  tires — that 
develop  over  long  periods  of  time,  or 
prove  cases  based  on  constructive 
knowledge.  In  proving  constructive 
knowledge  we  risk  the  evolution  of  the 
"actual  knowledge"  standard  into  a 
"should  have  known"  standard. 
However,  with  a  "should  have  known" 
standani  we  risk  the  "known  defects" 
disclosure  requirement  in  effect 
becoming  a  mandatory  inspection 
requirement*"* 


'"See  StafT*  Summary  of  Comment*  in  Reiponaa 
to  the  Dec.  16, 1983  Comment  Period  and  the  March 
2, 1964  Rebuttal  Period  at  43-44,  ft  nn.  146. 148. 

*"  See  di*cu**ion  in  Section  IVA.l.a.  tupra. 

'"See  XB-23  at  16.  Amarican  Car  Rental 
Aaaodation. 

"'Seen-SMiupm. 

*"  Becauaa  the  Rule  raquiraa  Ikal  Aa  {m  ba 
mada  part  of  the  *ale*  oonttact  by  referenoa, 
conaumer*  may  litigate  proviaion*  of  the  Rule  in 
private  di*pute*.  Thu*.  even  if  the  FTC  were  to 
conduct  it*  enforcement  activitie*  in  way*  that 
a**iduou*ly  *ought  to  avoid  the  development  of  a 
"*hould  have  known"  atandard,  *uch  a  *tandard 
might  have  evolved  through  private  litigation. 


Finally,  the  Commission  notes  the 
problems  of  proof  in  its  cases  alleging 
defects  in  new  automobiles.  In  most  of 
these  cases  there  have  been  thousands 
of  vehicles  with  the  relevant 
manufacturing  defect  manufacturers 
have  had  regular  reporting  systems  to 
identify  problems,  and  engineering 
analyses  have  been  able  to  establish  the 
cause  of  the  problem.  Even  so. 
estabhshing  a  manufacturer's 
knowledge  of  a  defect  has  been  one  of 
the  most  difficult  aspects  of  these  cases. 
Establishing  that  an  individual  used  car 
dealer  has  knowledge  of  a  particular 
defect  in  a  series  of  sales  of  individual 
cars  of  different  makes,  models  and  ages 
would  be  a  very  difficult  resource- 
intensive  undertaking. 

In  sum,  the  vague  terms  used  to  define 
defects  and  the  formidable  evidentiary 
barriers  created  by  the  need  to  establish 
dealer  knowledge  of  defects  would 
severely  limit  the  Commission's  ability 
to  enforce  the  "known  defects" 
disclosure  provision.  In  the 
Commission's  judgment  such  a  use  of 
its  resources  would  be  inappropriate, 
particularly  in  comparison  to  other 
enforcement  priorities.  Moreover,  the 
Commission  beUevet  it  is  inappropriate, 
and  likely  to  undermine  respect  for  the 
law  in  general  and  the  Commission's 
rules  in  particular,  to  promulgate  rules 
where  enforcement  will  necessarily  be 
problematic  at  best 

The  Commission  stated  in  the  August 
1981  Statement  of  Basis  and  Purpose 
that  it  expected  dealers  to  comply  with 
the  defect  disclosure  requirement  since 
failure  to  comply  with  the  requirement 
might  be  enforced  by  a  fine  of  up  to 
$10,000  for  each  violation.  In  addition, 
the  Commission  relied  on  findings 
presented  in  a  record  survey  (the 
Wisconsin  study]  showing  that  imder 
Wisconsin's  mandatory  inspection- 
disclosure  law,  more  consumers  were 
aware  of  defects  prior  to  purchase  and 
the  percentage  of  buyers  receiving  pre- 
purchase  defect  information  from 
dealers  increased  after  the  Wisconsin 
law  went  into  effect*** 

The  threat  of  fines  may  or  may  not  be 
sufficient  to  assure  some  compliance 
with  the  rule,  but  we  can  be  reasonably 
assured  that  full  compliance  is  far  from 
guaranteed  and  that  compliance  by  the 
"bad  actors"  in  the  industry  is 
questionable  at  best.  The  effectiveness 
of  fines  in  achieving  compUance  is 
affected  substantially  by  two  factors: 
'First  the  ability  of  the  regulated  industry 
to  bring  its  practices  into  compliance 
with  the  rule,  and  second,  the  regulated 
industry's  perception  of  the  likelihood  of 


***  See  n.  287  tupra. 
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punishment.  As  we  discussed  earlier  in 
this  statement,  the  Commission  is  very 
concerned  about  the  ability  of  the 
industry  to  understand  its  obligations 
under  the  "known  defects"  provision. 
The  Commission  is  even  more 
concerned  about  its  ability  to  enforce 
this  provision.  The  ambiguity  which,  of 
necessity,  characterized  dealer 
obligations  under  the  known  defects 
disclosure  provision  would  make  it 
difficult  for  dealers  to  comply  with  the 
rule  or,  at  least,  to  know  whether  they 
are  in  compliance  with  the  rule  even 
when  they  take  steps  to  comply.  In 
addition,  the  difficulties  inherent  in 
bringing  even  a  single  case  to  court 
under  a  "known  defects"  standard  is 
likely  to  make  rule  enforcement,  at  best, 
sporadic  As  consequence,  it  is  not  at  all 
clear  that  fines  will  produce  anything 
more  than  perfunctory  compliance  with 
the  rule. 

Finally,  the  Commission  does  not 
believe  the  Wisconsin  Study  provides  a 
good  basis  upon  which  to  assess  dealer 
compliance  with  the  "known  defects" 
disclosure  provision.  Given  the 
inconclusive  nature  of  the  Wisconsin 
data,  the  Commission  does  not  believe 
the  data  support  a  prediction  of 
substantial  dealer  compliance. 
Moreover,  the  Baseline  Survey  indicates 
that  whatever  levels  of  compliance  have 
been  achieved  have  not  significantly 
benefitted  consumers.*** 

4.  Alternatives  to  the  Known  Defects 
Disclosure  Requirement 

During  the  course  of  the  review 
proceeding  held  pursuant  to  the  court 
remand  order  in  Miller  Motor  Car. 
supra,  the  Commission  has  considered 
several  alternatives  to  the  known 
defects  disclosure  requirement  The 
Commission  considered  first  whether 
changes  could  be  made  to  this  provision 
to  resolve  the  significant  problems 
discussed  in  detail  above.  The 
Commission  also  reevaluated  the 
mandatory  and  optional  inspection 
provisions  that  were  considered  as 
alternatives  to  the  known  defect 
disclosure  requirement  when  the 
Commission  issued  the  August  1981 
Statement  of  Basis  and  Purpose.  The 
Commission,  however,  has  determined 
that  neither  approach  is  preferable  te 
simply  promulgating  a  rule  without  the 
known  defects  disclosure  requirement 

5.  Modifications  to  the  Known  Defect 
Disclosure  Requirement 


*^Sm  Ssction  IV.A.l.b  tupfo. 


The  known  defects  disclosure 
requirement  could  be  modified  to  reduce 
the  hkelihood  that  disclosure  would 
cause  dealers  to  incur  additional 
inspection  costs.  These  changes  could 
clarify  or  eliminate  some  of  the  relative 
terms  used  in  the  defect  criteria  and 
more  clearly  define  the  "reasonable 
person"  standard.  However,  even  if  the 
known  defects  disclosure  provision 
could  be  made  so  clear  that  dealers 
would  disclose  known  defects  without 
incuring  additional  inspection  costs,  the 
provision  would  not-in  the 
Conunission's  view,  provide  significant 
benefits  to  consumers. 

The  Commission  believes  that  any 
disclosure  remedy  that  encourages 
consumers  to  rely  on  dealer-provided 
information  about  a  car's  mechanical 
condition  undermines  other  more 
important  disclosures  required  by  the 
Rule.  The  warranty  disclosures,  the 

spoken  promises  warning,  and  the  pre- 
■  purchase  inspection  notice  are  intended 
to  signal  that  consumers  should  not  rely 
on  the  dealer  for  information  about  a 
car's  mechanical  condition.  This 
message  is  critical  because  the 
rulemaking  record  shows  that  many 
dealers  misrepresent  the  condition  of 
the  cars  they  sell.  On  the  other  hand. 

encouraging  consumers  to  rely  on 
disclosures  from  the  dealer  to  determine 
a  car's  mechanical  condition  presents  a 
confusing  and  contradictory  message 
that  may  itself  (or  with  the  aid  of  a 
shrewd  dealer)  dissuade  consumers 
from  shopping  for  the  best  warranty 

terms  or  obtaining  independent 
inspections.  Therefore,  although  it  may 
be  possible  to  modify  the  known  defect 
disclosure  provision  to  make  its  defect 
standards  more  precise  and  limit  the 
standard  for  determining  the  dealer's 
knowledge  of  a  defect  this  alternative 
would  still  undermine  the  effectiveness 
of  more  important  disclosures  on  the 
window  sticker. 

Additionally,  enforcement  of  the  rule 
could  arguably  be  enhanced  by 
requiring  dealers  to  maintain  records  of 
inspections  when  they  inspect  cars. 

However,  such  recordkeeping 
requirements  are  not  likely  to  be 
followed  by  dealers  inclined  to  break 
the  law.  and  can  only  serve  to 
discourage  dealers  from  inspecting  their 
cars  prior  to  sale.  Consequently,  the 
Commission  does  not  believe  that 
modifying  the  known  defect  disclosure 
provision  is  a  viable  alternative. 


B.  Mandatory  Inspection 

In  August  1981.  the  Commission 
considered  and  rejected  a  requirement 
that  dealers  inspect  their  cars  and 
disclose  the  results  of  the  inspection.*" 
The  Commission  again  rejects  the 
mandatory  inspection  alternative.  In 
addition,  some  of  the  reasons  stated 
above  for  eliminating  the  known  defect 
disclosure  provisions  apply  with  equal 
force  to  the  mandatory  inspection 
requirement 

The  mandatory  disclosure  provision 
would  have  involved  a  checklist  in 
which  each  major  mechanical  system 
was  to  be  checked  'OK"  or  "NOT  OK, " 
together  with  an  indication  of  the  reason 
for  any  "NOT  OK"  checks.  Dealers 
would  have  been  required  to  follow  a 
specified  inspection  protocol  when 
performing  inspections. 

This  approach  was  proposed  by  staff 
in  a  1978  Staff  Report  to  address  the 
problem  of  dealer  misrepresentation  of 
mechanical  condition  directly.  Under 
this  alternative,  buyers  would  have  had 
a  specified  number  of  days  to  report  any 
problems  with  "OK"  systems,  and, 
during  the  period  to  report  problems, 
dealers  would  be  responsible  for 
repairing  any  defects  in  these  systems, 

Industry  members  expressed  concern 
about  the  Increased  post-sale  liability 
that  would  be  incurred  by  dealers  who 
checked  systems  "OK."  *'*  In  addition,    , 
because  "OK"  checks  in  effect  created 
warranties  under  state  law,  some 
industry  members  questioned  whether  a 
rule  that  required  dealers  to  inspect  and 
check  "OK"  where  appropriate  would 
contravene  the  intent  of  Congress 
expressed  in  102(b)(2)  of  the  Magnuson- 
Moss  Warranty  Act  which  explicitly 
prohibits  the  Commission  from 
mandating  warranties.*'* 

There  was  also  concern  by  dealers 
and  dealer  organizations  that  dealers' 
cost  of  operation  would  increase  under 
a  mandatory  plan;  **•  that  is,  that 


*"  The  determination  occurred  at  a  CommiMion 
meeting  held  on  October  11. 1979. 

•'•See  NIAOA.  S-739.  at  44.  88. 101:  Wllkerson. 

S-S88:  Cadwin.  8-824:  Suvan.  S-489:  Roland.  S- 
553.  See  also.  NIADA.  S-739  at  88:  Murphy.  S-708  at 
1:  Knauf.  S-410  at  1. 

"•NADA,  S-738  at  82-77:  AAA.  S-633  at  2; 
NIADA.  S-739.  5-562:  Delaware  Valley  Auto 
Dealers  Association.  S-461:  Texas  Independent 
Automobile  Dealers  Association.  S-IOOO:  Virginia 
Independent  Automobile  Dealers  Association.  S- 
1023. 

"•NADA.  S-738:  NIADA.  S-739;  Texas 
Independent  Automobile  Dealers  Association.  S- 
1006:  Patnode.  S-999:  Bryson.  S-376:  Suvaa  S-489. 
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dealers  would  have  to  pay  for  the 
inspection  of  each  car  offered  for  sale 
and  would  pass  those  costs  on  to  the 
buyer  in  the  form  of  higher  selling  prices 
for  cars.**'  Such  a  result  would  not  have 
been  dictated  by  market  forces  bi;t 
would  ahve  been  uniformly  required  for 
every  used  car  as  a  result  of  government 
intrusion  into  the  marketplace. 

The  issue  of  the  costs  of  inspection 
was  addressed  extensively  in  the 
record.  The  staff  believed  that  because  a 
majority  of  dealers  currently  inspect 
cars,  inspection  costs  for  most  dealers 
would  not  increase.***  As  noted  above, 
however,  the  Commission  is  not 
convinced  that  present  inspection 
practices  would  provide  the  detailed, 
system-by-system  information  that  a 
mandatory  inspection  rule  would 
require.***  Furthermore,  for  those  dealers 
who  did  not  currently  inspect  staff 
projected  a  cost  range  of  $15-30  per 


car 


M4 


While  the  mandatory  inspection 
proposal  was  favored  by  many 
consumer  organizations,***  the       •  .' • .  ' 
Commission,  in  light  of  the 
aforementioned  concerns,  determined 
that  this  remedial  approach  was  not 
feasible. 

The  Commission  also  believes  that  the 
mandatory  inspection  alternative  should 
be  rejected  because  it  is  more  likely  to 
undermine  the  effectiveness  of  more 
important  disclosures  required  by  the 
Rule  than  either  the  defect  disclosure 
requirement  or  an  optional  inspection 
provision.  A  mandatory  inspection 
checklist  by  its  very  nature,  serves  to 
induce  consumer  reliance  on  the 
dealer's  inspection,  discouraging 
consumers  from  seeking  independent 
inspections.  Moreover,  consumers  who 
rely  on  dealer  inspections  may  well 
forego  the  search  for  important  warranty 
protections.  In  addition,  this  emphasis 
on  the  results  of  a  mandatory  inspection 
works  to  the  consumer's  detriment 
because  the  dealer  can  be  required  only 
to  disclose  current  defects,  not 
conditions  indicating  that  components 
may  fail  in  the  near  future  and  require 
expensive  repairs.  Consumers  who 


**■  Virginia  Independent  Automobile  Dealers 
Association.  S-1023:  Smith,  S-970;  Mitchell.  S-seO; 
Carter.  S-ei5:  Hawley,  8-980. 

*"  See  Staff  Report  at  213-241. 

*"  See  Section  IV.A.l.a.  supro. 

"'However,  one  dealer  association  conducted  a 
survey  of  mechanics  which  produced  a  cost  of 
inspection  ranging  from  $25  to  S250  per  car.  See 
posl-racord  comment  of  NIADA.  T-742  at  Appendix 
III.  See  generally  NIADA.  S-730:  Whetman,  S-790; 
Texas  Independent  Automobile  Dealers 
Association,  S-a93. 

"See  AOAC  T-708;  CALPIRC,  T-727  at  1: 
Center  for  Auto  Safety.  T-733;  NCLC  T-e33: 
Newton.  T-3ie;  Pfeffer.  T-371;  Ranstrom,  T-SOS: 
Carter.  T-496. 


obtain  independent  inspections  can  find 
out  whether  components  currently 
functioning  adequately  may  need 
expensive  repairs  in  the  near  future.  Of 
course,  consumers  who  obtain  good 
warranty  protection  will  not  have  to 
bear  the  expense  of  repairing 
malfunctions  that  occur  during  the 
warranty  period.  In  short  the 
Commission  is  concerned  that  a 
mandatory  inspection  rule  has  the 
potential  to  do  more  harm  than  good 
because  it  encourages  reliance  on  dealer 
inspections  and,  as  a  consequence, 
discourages  consumers  from  seeking 
more  reliable  information.  Finally,  the 
Baseline  Survey  suggests  that 
Wisconsin's  version  of  the  same  remedy 
has  not  achieved  significant  beneficial 
effects.  »*• 

C.  C^tional  Inspection 

In  promulgating  the  1981  Rule,  the 
Commission  also  considered  an  optional 
inspection  provision  as  an  alternative  to 
the  known  defect  disclosure 
requirement  Under  this  alternative,  as 
under  the  mandatory  inspection 
proposal,  dealers  would  be  required  to 
post  ■  window  sticker  with  a  list  of 
mechanical  systems.  However,  the 
checklist  would  have  an  additional 
column:  "No  Rating."  *»'  The  dealer 
would  have  no  obligation  to  inspect  If  a 
dealer  chose  not  to  inspect,  the 
mechanical  systems  could  simply  be 
checked  "No  Rating."  Additionally,  if 
the  dealer  inspected  and  found  a  system 
not  to  be  defective,  but  did  not  want  to 
assume  liability  for  its  condition,  the 
dealer  could  also  check  "No  Rating."  *** 
This  alternative  would  give  dealers  the 
fiexibility  to  determine  whether  to 
inspect  as  well  as  whether  to  assume 
responsibility  for  the  condition  of 
nondefective  systems.  If,  however,  the 
dealer  did  inspect  or  otherwise 
discovered  specified  systems  to  be 
defective,  he  or  she  would  have  to 
disclose  such  systems  as  "Not  OK"  and 
describe  what  the  particular  problem 
was. 

There  is  little  difference  between 
optional  inspection  and  known  defects 
disclosure  except  that  the  former 
approach  provides  a  format  which 


•"See  Section  IV.A.l.b.  §upm. 

*"  In  the  version  of  the  optional  inspection  rule 
published  in  Uie  August  7.  isea  Federal  Register, 
the  column  indicating  that  a  car  had  not  been 
inspected  and  that  the  dealer  was  making  no 
promises  about  condition  was  called  "We  Don't 
Know.**  Technical  comments  suggested  that  ''We 
Don't  Know"  carried  pejorative  connotations. 
Therefore,  staff  recommended  that  the  column  ht 
labeled  "No  Rating."  See  staff  Mentorandum  to  the 
Commission,  Final  Recommendations  oooceming 
Used  Car  TRR  dated  January  14. 1981,  at  17-18. 

***  Some  such  scheme  is  oecassary  to  avoid  th« 
problem  of  requiring  a  warranty. 


permits  dealers  to  disclose  what 
components  or  systems  are  "OK"  and, 
thus,  counterbalance  defect  disclosures. 

The  Commission  rejected  the  optional 
inspection  approach  in  1981  and  we 
reject  it  today  because  of  concerns 
expressed  by  consumer  groups  and 
industry  representatives.  First  some 
groups  expressed  concern  that  an 
optional  inspection  rule  would  detract 
from  warrant  disclosures,  especially 
those  relating  to  "as  is"  sales,  by 
focusing  the  buyer's  attention  on  the 
condition  of  individual  components  at 
the  time  of  sale  rather  than  on  the 
dealer's  contiiAAng  responsibility — if 
any — for  post-sale  repairs.***  Others 
were  concerned  that  a  simple  "OK"/ 
tNot  OK"/"No  Rating"  evaluation 
system  might  not  clearly  and  accurately 
communicate  a  car's  individual 
condition  and,  thus,  could  lead  to 
consumer  confusion  and,  perhaps,  even 
deception.**'  Some  believed  that  if 
dealers  of  older  and  cheaper  used  cars 
chose  not  to  inspect  checked  "no 
rating"  and  sold  "as  is"  with  no 
warranty,  the  consumer  could 
conceivably  be  harmed  by  an  optional 
inspection  rule,  since  die  "no  rating" 
option  could  undermine  a  consumer's 
attempt  through  litigation  to  enforce  oral 
dealer  promises  about  condition.'" 

The  question  was  also  raised  as  to 
whether  the  optional  inspection 
approach  would  provide  consumers  with 
useful  information.  A  number  of 
commentators  believed  that  dealers, 
particularly  in  "as  is"  sales,  would 
simply  mark  all  systems  "No  Rating".'** 

In  addition,  there  was  some  concern 
about  the  cost  of  an  optional  inspection 
approach.  Dealers  and  dealer 
organizations  claimed  that  the  cost  of 
inspection,  even  on  an  optional  basis, 
would  be  high,  and  that  consumers 
would  ultimately  shoulder  those  costs 
through  higher  used  car  prices."* 


***  Many  oommentatort  stated  that  buyers  would 
not  understand  that  an  "OK"  check  identified  a 
condition  at  the  time  of  sale  rather  than  a  warranty 
of  future  performance.  See  AOAC,  T-70e 
(Appendices  B-8.  B-e.  B-IZ);  CALPIRC.  T-733  at  29: 
CAS  T-733:  NCLC  T-833  at  14-15;  NADA.  T-740  at 
28;  NIADA.  T-742  at  21-22. 

•"  See  AOAC  T-70e;  CALPIRC,  T-727  at  8-12. 
34:  CAS  T-733:  Cueller,  T-238:  Strickland,  T-878; 
NADA.  T-740:  NADA.  T-740  at  lS-19,  33:  NL^DA. 
T-742  at  14-15,  2S. 

"■  AOAC  T-TOS  at  16  (Appendix  B-6); 
CALPIRC.  T-727  at  1.  31-32;  Kaufman.  T-15ft 
Cueller.  T-238;  Hartman.  T-287;  NADA.  T-740  at  31; 
Sloksa.  T-«e7. 

»»«  AOAC  T-70e  at  7-15A;  CALPIRC.  T-727  at 
15-18:  CAS  T-733:  NADA.  T-740  at  21:  Merrill- 
Wahua.  T-ISS;  Carter.  T-OS. 

»»»  Berrier.  T-eee(b):  NADA.  T-740  at  2Z  NIADA. 
T-742  at  S.  9.  The  dealer  arguments  concerning  costs 
were  counterbalanced  against  the  evidence  that  in 
Wiaoonain.  after  tanptementatioii  of  a  mandatory 
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As  stated  above,  the  optional 
alternative  is  essentially  a  known 
defects  disclosure  requirement  (known 
defects  would  be  disclosed  as  "Not  OK" 
with  a  mark  next  to  the  appropriate 
defect(s)  listed  on  the  form)  with  a 
format  that  allows  dealers  to  indicate 
which  systems  are  "OK."  Therefore,  all 
of  the  problems  associated  with  the 
known  defects  provision  apply  equally 
to  the  optional  inspection  alternative. 
This  alternative  may  undermine  other 
more  important  disclosure  remedies 
included  in  the  rule.  Dealers  may  ignore 
the  defect  disclosure  requirement  and 
routinely  give  all  systems  a  "No  Rating" 
designation  or  may  use  the  disclosure 
checklist  to  corroborate  their  deceptive 
representations.  Policing  the  defect 
disclosure  component  of  the  optional 
inspection  alternative  will  create 
insurmountable  enforcement  problems. 
Finally,  if  the  optional  inspection 
provision  were  to  define  some  defect 
criteria  by  using  relative  terms  such  as 
"abnormal."  and  use  the  "reasonable 
person"  standard  to  determine  the 
dealer's  knowledge  of  defects,  this 
alternative  may  force  dealers  to  incur 
substantial  additional  inspection  costs. 

D.  Mandatory  Third-Party  lAspection 
Opportunity 

The  staff  considered,  but  did  not 
recommend,  a  mandatory  pre-sale  third- 
party  inspection  opportunity  for 
consumers.***  Under  this  alternative, 
dealers  would  have  been  required  to 
allow  consumers  to  take  the  car  off  the 
lot  for  purposes  of  obtaining  a  third- 
party  inspection:  consimiers  would  have 
been  assured  the  availability  of 
independent  diagnostic  analysis. 
However,  record  comments  suggested 
such  a  rule  would  result  in  increased 
costs,  including  increased  insurance  and 
personnel  time.  Consumers  would  thus 
face  the  direct  costs  of  inspection,  as 
well  as  the  likely  pass-through  by  the 
dealer  of  his  or  her  costs.  Because  of  the 
potential  costs  involved  in  a  mandatory, 
third-party  inspection  opportunity,  the 
staff  did  not  recommend  that  the 
Commission  include  such  a  requirement 
in  the  Bnal  rule. 

E.  Cooling-Off  Period 

Some  consumer  organizations 
recommended  that  a  cooling-off  period 
be  added  to  the  optional  inspection 


rule.*'*  The  cooling-off  period  would 
apply  only  to  vehicles  that  had  not  been 
inspected.  Its  purpose  was  to  give 
purchasers  of  vehicles  that  had  not  been 
inspected  an  opportunity  to  discover 
defects  on  their  own  and  to  give  dealers 
an  incentive  to  inspect  in  order  to  avoid 
the  cooling-off  period. 

The  staff  rejected  the  cooling-off 
period  alternative  because  it  appeared 
to  have  signiHcant  costs  and  uncertain 
benefits."*  The  costs  to  dealers 
included  those  arising  from  the  danger 
of  theft,  the  consumer's  use  of  the 
vehicle  as  a  free  rental  car  or  for  "joy 
riding,"  uncertainties  in  financing 
arrangements  (decreasing  the  rate  of 
inventory  turnover  or  increasing  the 
dealer's  capital  requirements),  increases 
in  insurance  rates,  repeated  detailing 
expenses,  and  repeated  inspection 
expenses.  If  dealers  attempted  to 
recover  these  costs  through  a  user  fee  to 
consumers  who  returned  cars,  the 
effectiveness  of  the  cooling-off  period 
wotild  have  been  reduced  since 
consumers  would  have  little  economic 
incentive  to  rescind.  The  Commission 
did  not  consider  a  cooling-off  provision 
a  viable  option,  and  therefore  the  issue 
of  a  cooling-off  period  remedy  was  not 
discussed  by  the  Commission  as  an 
alternative  to,  nor  in  conjunction  with, 
the  inspection  or  disclosure  options. 

F.  Disclosure  of  Prior  Use 

The  Final  Staff  Report  recommended 
that  the  Commission  include  a 
disclosure  of  a  car's  prior  use  on  the 
Buyers  Guide."^  "Prior  use"  refers  to 
the  manner  in  which  a  car  was  used 
prior  to  being  offered  for  sale  on  the 
used  car  lot — e.g..  as  a  taxi,  rental  car. 
police  car,  etc.  In  the  Final  Staff  Report, 
the  staff  proposed  that  each  of  these 
"prior  uses"  be  listed  on  a  window 
sticker  and  that  the  dealer  check  an 
appropriate  box. 

At  the  October  11. 1979  meeting,  the 
Commission  rejected  the  disclosure  of 
prior  use  because  it  believed  that  staff 
had  failed  to  demonstrate  that 
consumers  were  injured  when  prior  use 
was  not  disclosed.  The  Commission 
stated  that,  although  it  appeared  prior 
use  was  material  to  consumers,  the 
record  did  not  sufficiently  demonstrate 
that  disclosure  of  prior  use  provided 
consumers  with  an  accurate  indication 
of  a  car's  mechanical  condition.*** 


inspection  law,  the  ctwta  of  iiupectiont  to  more  than 
two-third*  of  the  dealer*  did  not  ri*«.  See,  e.g.,  HX 
ie4(A)  at  V-S.  The  lack  of  ligniricant  benefiU  from 
inspection  in  Wisconsin  revealed  by  (he  Baseline 
Study,  however,  suj^ests  that  more  thorough  and 
more  costly  inspections  may  be  necessary  to 
enhance  consumer  information  signiricantly. 

"•  See  Staff  Report  at  87-«  nn.  80-43: 41  FR 1091- 
lOeZ  (1978). 


•"CALPIRG,  T-727  at  2;  CAS,  T-733.  Other 
witnesses  suggested  varying  time  periods.  StafT 
Report  at  183.  nn.  245-248. 

"•Suff  Report  at  ISS-lsa 

*"  Wat  337-383. 

***This  point  was  raised  by  several 
commentators.  NADA.  S-738;  American  Car  Rental 
Associatioii.  S-736;  Con*umer  Banker*  Association 
8-737. 


G.  Disclosure  of  Odometer  Accuracy 

The  Final  Staff  Report  recommended 
that  the  Commission  include  mileage 
disclosure  on  the  Buyers  Guide.*"  even 
though  it  duplicated  federal  law.*^ 
StafTs  arguments  focused  on  the  fact 
that,  under  the  law,  disclosure  need  not 
be  made  until  the  time  of  sale,  which 
often  occurs  in  a  pressure  situation  with 
the  consumer  confronted  by  a  number  of 
forms.  Therefore,  consumers  did  not 
always  read  the  odometer  disclosure 
form.  Staff  also  stated  that  the  repeated 
disclosure  on  the  Buyers  Guide  was 
minimally  burdensome  since  the  dealer 
simply  had  to  copy  readings  from  the 
odometer  disclosure  form. 

The  Commission  disagreed.  On 
October  11. 1979,  it  rejected  staff's 
proposal  primarily  because  it  duplicated 
federal  law  and  therefore  appeared 
uimecessary. 

H.  Disclosure  of  Estimated  Repair  Cost 

In  the  Final  Staff  Report  staff 
proposed  that  dealers  be  required  to 
disclose  estimated  costs  of  repair  for 
items  checked  "Not  OK."  »*'  Staff 
believed  that  such  a  disclosure  would 
enable  dealers  to  reveal  to  mechanically 
unsophisticated  consumers  the  true 
impact  of  the  "Not  OK"  check.  However, 
at  the  May  16. 1980  meeting,  the 
Commission  rejected  the  staff's 
recommendation.  The  Commission 
decided  that  a  disclosure  of  the 
estimated  range  of  cost  would  not 
provide  meaningful  repair  information  to 
consumers,  since  mechanics  could  not 
be  specific  about  repairs  for  problems 
not  fully  diagnosed.  The  Commission 
was  also  concerned  about  the  cost  of 
ascertaining  what  precise  repairs  might 
be  necessary.*** 

/.  Disclosure  of  Prior  Repairs 

The  initial  rulemaking  notice  on 
January  6. 1976,  included  a  proposed 
rule  provision  that  would  have  required 
a  description  of  repair  work  performed 
by  used  car  dealers.***  Staff,  however, 
recommended  dropping  the  proposed 
disclosure  of  prior  repairs  because  there 
was  no  record  evidence  to  support  a 
finding  that  prior  repairs  are  reliable 
indicators  of  current  mechanical 
condition.  Moreover,  since  consumers 
consider  prior  repairs  to  be  a  negative 


"•Staff  Report  at  384-391. 

>^  Motor  Vehicle  Cost  Savings  Act  15  U.S.C 
19e8(a)(l).  Further,  the  seller  must  disclose  that  th« 
actual  mileage  is  "unknown"  if  he  or  she  knows  the 
reading  is  different  from  the  vehicle's  true  mileag*. 
IS  U.S.C  1988(a)(2). 

**■  Staff  Report  at  167-08. 

"'See  Rork.  S-IS  at  1:  Connor*.  &-633  at  2: 
Glahedge,  S-878  at  2. 

•*'41FR  1089(1978). 
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attribute,  disclosure  of  prior  repairs 
would  have  reduced  dealer  incentive  to 
make  such  repairs.  Finally,  the  record 
indicates  that  most  consumers  could  not 
make  effective  use  of  repair  information 
because  they  lack  the  technical 
expertise  to  distinguish  repairs  which 
might  indicate  more  serious  problems 
from  repairs  which  actually  improve  the 
value  of  the  vehicle.  The  Commission 
agreed  with  staffs  recommendation  to 
eliminate  the  proposed  prior  repair 
disclosure.*** 

/.  Disclosure  of  Flooded  or  Wrecked 
Vehicles 

The  Final  Staff  Report  recommended 
that  the  Commission  include  a 
disclosure  that  vehicles  had  been 
flooded  or  wrecked  and  established  as 
an  insurance  "tot.il  loss."  ***In  staffs 
view,  the  record  established  that  such 
vehicles  are  not  desired  by  consumers 
and  are  ofteQ  mechanically  inferior  to 
vehicles  which  have  not  been  wrecked 
or  flooded.  However,  the  Commission 
decided  at  the  May  16, 1980,  meeting 
that,  because  insurance  companies  base 
their  decision  as  to  whether  a  car  is 
totalled  on  the  market  value  of  the  car, 
and  not  exclusively  upon  the  amount  of 
damage,  the  information  provided  could 
result  either  in  unjustifiable  depreciation 
in  the  value  of  a  car  or  in  a  failure  to 
disclose  severe  damage.*** The 
provision  for  disclosure  of  the  fact  that  a 
vehicle  had  been  flooded  or  wrecked 
was  therefore  deleted  from  the  rule. 

V.  Economic  impact  on  Small 
Businesses  and  Consumers 

A.  Analysis  of  the  Used  Car  Rule — 
Projected  Benefits.  Costs,  and  Effects 

As  set  forth  earlier,  the  Rule 
comprises  five  components — two 
affirmative  disclosure  requirements 
relating  to  the  specific  vehicle  (a 
disclosure  of  warranty  information,  and 
of  the  meaning  of  an  "as  is"  sale),  and 
three  other  general  information 
disclosures  (a  spoken  promises  warning, 
a  major  systems  list,  and  a  pre-purchase 
inspection  notice).  Each  element  is 
designed  to  remedy  particular  abuses 
reflected  in  the  rulemaking  record  and, 
thus,  to  a  certain  extent,  is  segregable 
from  the  whole  for  the  purposes  of 


'''This  occurred  at  the  October  11. 1979.  meeting. 

*'*  Staff  Report  at  160-164.  Cars  that  are  subjected 
to  n<'>od  damage  In  one  state  are  often  shipped  out 
of  state  for  sale  and  without  informing  the  consumer 
of  damage  incurred.  In  the  case  of  "wrecked" 
vehicles,  insurance  companies  consider  the  car  a 
total  loss  when  estimated  repairs  exceed  the 
vehicle's  market  value. 

*** See  generally  )one*.  Alabama  Automotive 
Dismantlers  h  Recyclers  Association.  S-202;  Vorhof. 
Foreign  Auto  Salvage.  S-288. 


analyzing  projected  benefits,  costs  and 
effects  of  the  Rule. 

However,  certain  of  the  projected 
benefits  and  costs  may  not  be  readily 
segregable,  and  therefore  are  more 
appropriately  attributable  to  the  Rule  as 
a  whole,  rather  than  to  any  particular 
element  of  the  Rule.  For  example,  the 
Commission  expects  that  the  disclosures 
required  by  the  Rule  will  reduce  dealer 
misrepresentations,  consumer  reliance 
on  such  misrepresentations,  and  the 
consumer  injury  that  occurs  from 
unexpected  liability  for  repair  costs. 
Such  benefits  are  likely  to  arise  from  the 
impact  on  the  market  of  the  entire  Rule, 
rather  than  from  the  impact  of  any  one 
particular  element. 

The  direct  cost  of  providing  used  car 
information  required  under  the  Rule  is 
minimal.  The  dealer  need  only  obtain 
the  Buyers  Guide  forms,  and  complete 
them  with  readily  available  information. 
The  Rule  would  not  prevent  any  car, 
with  or  without  any  warranty,  in  any 
condition  from  being  sold.  Seen  from 
this  perspective,  the  costs  of  the  Used 
Car  Rule,  insofar  as  it  functions  as  a 
disclosure  device,  are  minimal. 

We  now  proceed  to  an  analysis  of 
each  component  of  the  Rule 
individuallyi 

1.  Disclosure  of  Availability  and  Scope 
of  Wairanty  Coverage 

The  Rule  addresses  unfair  and 
deceptive  dealer  practices  with  respect 
to  warranty  coverage  and  service 
contract  terms.'*' The  record  clearly 
demonstrates  that  dealers  orally 
misrepresent  the  terms  of  written 
warranties  and  service  contracts.***  In 
some  cases,  salespersons  deceptively 
refer  to  "good  warranty"  or  "full 
guarantee"  when  the  warranty  coverage 
offered  is  severely  limited.***  The 
allocation  of  repair  responsibility  and 
the  duration  of  the  warranty  are  often 
overstated  or  not  clarified.**"  In 
addition,  warranty  information  may  not 
be  available  for  use  in  the  consumer's 
purchasing  decision  since  warranty 
terms  are  often  not  made  known  to 
consumers  until  after  they  have  decided 
to  purchase.**'  For  example,  results  from 
one  study  showed  that  warranty 
documents  failed  to  describe  the  items 
that  the  dealer  would  repair  in  24 
percent  of  the  cases:  the  dealer's  share 
of  the  repair  cost  was  not  disclosed  19 


percent  of  the  time.***  Another  study 
found  discrepancies  between  the  verbal 
and  written  warranty  in  34  percent  of 
the  cases  where  test  shoppers  actually 
saw  the  warranty.*** 

The  warranty  disclosure  adopted  by 
the  Commission  addresses  these 
problems.  The  shopper  will  be  able  to 
readily  ascertain  which  mechanical 
systems  are  warranted,  for  how  long, 
and  how  costs  of  repair  will  be  allocated 
between  the  buyer  and  the  used  car 
dealer. 

a.  Benefits.  The  Rule  is  designed  to 
provide  consumers  with  pre-sale 
disclosures  of  material  information 
regarding  warranties  at  a  time  prior  to 
the  closing  of  the  sales  contract.  The 
Commission  believes  that  clear  and 
accurate  disclosures  of  post-sale  repair 
responsibilities  at  the  point  of  purchase 
will  provide  an  effective  remedy  for  the 
consumer  injury  resulting  from  dealer 
misrepresentations  of  warranty 
coverage,  and  from  failure  to  disclose 
the  details  of  warranty  coverage. 

If  consumers  have  accurate 
knowledge  of  what  the  dealer  will  pay 
in  case  the  consumer  encounters 
problems  after  the  sale,  unanticipated 
repair  costs  and  the  consumer  injury 
that  results  therefrom  should  be 
&  reduced.  With  warranty  information 
'  available  at  the  point  of  sale,  the 
consumer  will  be  better  able  to  make 
accurate  assessments  of  the  probable 
ownership  costs  (purchase  price  plus 
repair  costs)  of  a  car  prior  to  making  a 
purchase  decision.*** 

The  window  sticker  will  provide 
consumers  with  an  additional  source  of 
information  on  warranty  coverage 
which  they  can  use  as  a  check  against 
which  to  measure  any  oral 
representations  by  the  dealer  about  the 
warranty.  With  the  disclosure  on  the 
^  window  sticker,  consumers  can  compare 
the  terms  of  the  written  warranty 
document.  Thus,  the  Commission 
believes  dealers  will  be  less  likely  to 
misrepresent  warranty  coverage.  At  the 
same  time,  consumer  reliance  on  any 
oral  warranty  promises  should  be 
reduced. 

Disclosure  of  warranty  terms  also 
provides  another  sort  of  benefit.  The 
terms  of  the  warranty  will  frequently 
provide  information  to  the  consumer 
about  the  condition  of  the  car,  since 


>"  Staff  Report  at  280-90. 

»"  Id.  at  303-05. 

"•Presiding  Officer's  Report  at  35. 

*•*  Staff  Report  at  2S4.  The  SRL  Study 
demonstrates  a  high  percentage  of  confusion  over 
the  dealer's  share  of  repair  costs.  HX  160(A)  at 
Appendix  C  Question  23  A  and  B. 

*"  Suff  Report  at  282. 


>*'  SRL  Study.  HX  iaO(A).  Appendix  C.  Questions 
23A.  23B. 

•"CAUnRG.  HX82atl7. 

*'The  record  indicates  that  some  buyer*  do 
bargain  over  warranty  coverage.  Although  the 
magnitude  of  such  bargaining  efforts  is  difficult  to 
determine,  the  Commission  expects  it  to  increase 
when  buyer*  have  more  accurate  information  about 
the  warranty  being  offered.  Staff  Report  at  301. 
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consumers  are  likely  to  use  the  strength 
of  the  car's  warranty  as  a  signal 
indicating  the  dealer's  evaluation  of  the 
car's  mechanical  condition.  For 
example,  a  strong  warranty  may  signal 
the  consumer  that  the  dealer  has 
confidence  in  the  condition  of  the  car. 
On  the  other  hand,  a  warranty  that  does 
not  cover  the  brake  system  may  lead  a 
shopper  to  question  the  condition  of  the 
brakes.*"  In  general,  the  lack  of  a  strong 
warranty  may  serve  to  arouse  buyer 
suspicions  concerning  mechanical 
condition  and  may  encourage  some 
buyers  to  seek  third-party  inspections. 

Warranty  disclosures  made  early  in 
the  transaction  thus  will  make  it 
possible  for  consumers  to  use  warranty 
information  to  weigh  the  relative 
importance  of  the  warranty  coverage, 
the  condition  of  the  car,  and  the  price 
they  are  willing  to  pay  for  it.  However, 
to  be  used  effectively,  such  disclosures 
must  be  made  available  at  a  time  prior 
to  the  signing  of  the  sales  contract.  If 
warranty  information  is  not  available 
until  late  in  the  transaction,  the  buyer 
has  little  opportunity  to  utilize  the 
information  which  the  terms  of  the 
warranty  convey.  There  is  Uttle  chance 
for  the  final  agreement  between  buyer 
and  seller  to  reflect  the  buyer's  desire 
for  specific  warranty  terms  or  the 
relative  value  he  or  she  attaches  to 
warranty  coverage,  condition  of  car,  and 
price. 

We  believe  that  the  availability  of 
warranty  information  early  in  the 
bargaining  process  should  increase 
consumers'  ability  to  bargain  for  the 
terms  they  desire.  This  should  intensify 
the  pressure  on  dealers  to  compete  en 
the  basis  of  the  terms  of  the  warranty 
whenever  (and  to  the  extent  that) 
consumers  are  willing  to  pay  for  them. 
With  better  information,  market  forces 
will  be  able  to  work  more  efficiently  to 
determine  the  nature  of  the  warranty 
terms  offered. 

Of  course,  to  be  useful  to  consumers, 
the  disclosure  of  information  must  be 
easily  understandable.  Tests  of  the 
comprehensibility  of  the  disclosures  on 
the  window  stickers  have  shown  them 
to  be  remarkably  clear.  Focus  group 
tests  by  Market  Facts.  Inc.,  testing  two 
versions  of  a  form  very  similar  to  the 
one  required  by  the  Rule,  found  that 
respondents  could  use  the  Buyers  Guide 
to  determine  whether  the  car  had  a 
warranty,  what  systems  were  covered, 
and  the  length  of  the  warranty."* This 

"'The  list  of  major  syitemt  wliich  i*  ie<  forth  on 
the  Buyer*  Guide  ihould  provide  the  shopper  with  a 
context  in  which  to  evaluate  the  warranty  coverage 
offered  on  any  given  car.  See  section  V.A.3.C.  infra. 

'**As  directed  by  the  Commission,  this  study  was 
conducted  In  May  1961.  under  a  staff  contract  in 
order  to  test  whelJier  the  Buyers  Guide,  as  raviaed 


Study  suggests  that  the  Buyers  Guide 
will  increase  consumer  certainty  as  to 
the  warranty  coverage  offered  on  a  car. 

An  additional  benefit  to  both  buyers 
and  sellers  may  be  reduced  litigation 
costs.  Disclosure  of  warranty  terms  will 
provide  clear  written  information  about 
the  buyer's  rights:  a  clearer  written 
contract  is  likely  to  reduce  the  impact  of 
oral  promises.  The  Commission  thus 
expects  that  sellers  may  be  more  willing 
to  settle  disputes  and  buyers  may  be 
less  likely  to  bring  actions  for 
unenforceable  oral  promises.  This 
should  result  in  a  more  efficient  dispute 
settlement  system. 

The  Commission  believes  that  clear 
and  conspicuous  disclosures  of 
information  concerning  the  availability 
and  scope  of  warranty  coverage  is  likely 
to  have  substantial  benefits.-given  the 
misrepresentations  and  failures  to 
disclose  and  resulting  consumer  injury 
demonstrated  in  the  market.  We  expect 
reductions  in  consumer  reliance  on  such 
oral  (and  generally  unenforceable) 
warranty  promises  and  in  unanticipated 
repair  costs  for  consumers. 

b.  Costs.  The  Commission  believes 
that  the  direct  costs  of  warranty 
disclosure  will  consist  of  the  printing, 
filling  out  and  posting  of  the  Buyers 
Guide.  The  Rule  itself  requires  no 
change  in  the  offering  or  scope  of 
warranties.  Dealers  may  still  sell  "as  is" 
or  offer  a  warranty.  The  Rule  requires 
only  that  dealers  conspicuously  disclose 
the  terms  of  a  warranty,  if  offered,  or  the 
fact  that  the  sale  is  "as  is."  Thus,  the 
direct  costs  of  the  Rule  will  be  minimal. 

Some  indirect  costs  may  result  from 
warranty  disclosure.  As  warranty 
disclosures  become  common, 
competitive  pressures  may  encourage 
dealers  to  increase  warranty  coverage. 
In  that  event,  dealers  may  incur 
additional  post-sale  repair  costs. 
Presumably,  dealers  will  not  offer 
warranties  with  more  protection  than 
that  for  which  consumers  are  willing  to 
pay.  Thus,  to  the  extent  warranty 
coverage  and  therefore  post-sale  repair 
costs  do  increase,  such  costs  will  be 


in  accordance  with  the  Rule  changes  approved  by 
the  Commission  on  April  14, 1981.  would 
communicate  information  to  consumers. 

Previously,  the  staff  had  contracted  for  two 
studies  that  tested  earlier  versions  of  the  Buyers 
Guide  developed  during  the  Commission's 
considerabon  of  an  optional  inspection  rule.  Focus 
group  testing  conducted  by  Hollander  A  Associates 
in  August  1980.  indicated  some  confusion  with  parti 
of  the  form,  including  the  relationship  between  the 
mechanical  condition  checklist  and  the  warranty 
disclosures.  After  redesigning  the  Buyers  Guide,  the 
staff  contracted  with  the  Public  Cooununications 
Center  in  December  1980  to  perform  mall  intercept 
and  focus  group  tests.  In  those  tests,  respondents 
understood  the  warranty  information  provided  by 
the  form  and  found  the  meaning  of  "as  is"  to  be  veiy 
clear.  PCC  Study.  Tables  2.  3.  4.  &  and  17. 


imposed  by  consumer  demand  in  the 
market,  not  by  the  Rule. 

In  our  judgment,  the  projected  costs  of 
these  disclosures  will  impose  minimal 
burdens  on  the  industry  while 
significant  benefits  will  accrue  to 
consumers.  We  therefore  believe  that 
the  warranty  disclosure  requirements  ' 
will  be  cost-effective. 
2.  "As  Is"  Sales 

The  Rule  would  require  dealers  to 
check  an  "as  is"  box  on  the  Buyers 
Guide  wherf  they  sell  a  vehicle  with  no 
warranty.  Next  to  the  box  will  be  a 
simple  statement  explaining  the 
meaning  of  an  "as  is"  sale. 

The  record  reveals  a  great  deal  of 
confusion  on  the  part  of  consumers  with 
respect  to  the  meaning  of  "as  is"  sales: 

Undoubtedly  the  most  needed  disclosure 
proposed  in  this  proceeding  involves  "As  Is" 
sales  .  .  .  The  record  is  replete  with 
testimony  as  to  the  lack  of  understanding  on 
the  part  of  consumers  of  the  meaning  and 
effect  of  this  term  in  a  sales  contract.  "'' 

Data  from  three  studies  on  the  record 
show  that  at  least  25%,  and  perhaps  as 
many  as  59%,  of  buyers  cannot  correctly 
describe  an  "as  is"  sale.  *•• 

In  addition,  the  record  indicates  that 
the  "^8  is"  nature  of  a  transaction  is  not 
usually  disclosed,  if  it  is  disclosed  at  all. 
until  the  sale  is  about  to  be  made.  ^* 
Some  "as  is"  disclosures  are  couched  in 
complex  legalistic  terms.  **"  In  addition, 
some  dealers  will  make  oral  promises  to 
repair  problems  that  arise  after  sale, 
even  though  the  sale  is  made  on  an  "as 
is"  basis.  *•'  Many  buyers,  even  when 
aware  that  a  sale  is  "as  is"  still  believe 
the  seller  has  a  legal  responsibility  to 
make  post-sale  repairs.  '*' 

a.  Benefits.  The  Commission  believes 
the  "as  is"  disclosure  will  assist  in 
reducing  the  documented  widespread 
ignorance  and  misunderstandings  with 
respect  to  "as  is  "  sales. 

The  benefits  of  a  clear  "as  is" 
disclosure  are  similar  to  those  benefits 
resulting  from  warranty  disclosure. 
Because  the  disclosure  will  set  out  the 
significance  of  an  "as  is"  sale,  we 
expect  that  it  will  reduce  consumer 
reliance  on  oral  promises  to  repair 
problems  that  arise  after  sale.  We  also 
expect  a  concomitant  reduction  in 
dealer  oral  misrepresentations  that  a 

'»'  Presiding  Officer's  Report  at  79, 163. 

*»•  Staff  Report  at  202-283. 

*■*  Id  at  206-67.  In  some  cases,  it  is  never 
disclosed,  /d.  at  271.  „ 

'"  Id.  at  268. 

**'  Id.  at  275.  Many  of  these  promises  may  b« 
honored.  Nevertheless,  the  "as  is"  disclosure, 
together  with  the  spoken  promises  warning,  will 
inform  consumers  that  such  promises  may  tie 
unenforceable. 

»"  Id  at  263 
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warranty  is  provided  since  consumers 
will  be  able  to  use  the  disclosures  on  the 
Buyers  Guide  to  evaluate  contradictory 
dealer  oral  promises.  A  related  benefit 
of  the  "as  is"  disclosure  is  the 
disincentive  it  provides  for  dealers  to 
represent  that  a  particular  component  is 
in  good  condition  or  that  the  vehicle  in 
general  is  in  good  condition  in  light  of 
the  lack  of  warranty  coverage. 

Tests  of  the  comprehensibility  of  the 
"as  is"  disclosure  have  indicated  that 
consumers  understand  the  disclosure 
and  will  use  it  in  making  purchase 
decisions.  ••• 

It  is  possible  that  some  dealers  may 
decide  to  offer  a  limited  warranty  on 
one  or  more  non-essential  systems 
rather  than  sell  the  vehicle  "as  is"  and 
check  the  "as  is"  box  on  the  Buyers 
Guide.  However,  we  would  not  be 
concerned  if  this  should  occur.  As  long 
as  the  disclosures  on  the  Buyers  Guide 
ascurately  reflect  the  warranty 
coverage,  the  consumer  who  receives 
such  a  limited  warranty  will  be  able  to 
assess  the  value  of  the  warranty  in 
determining  whether  to  purchase  the 
vehicle.  Any  detriment  to  the  consumer 
in  receiving  such  a  limited  warranty  will 
be  diminished  by  the  fact  that  the 
Buyers  Guide  disclosures  will  inform  the 
consumer  of  the  limited  scope  of  the 
warranty  by  placing  it  within  a  context 
of  systems  that  could  be  covered  by  a 
warranty.  ••* 

b.  Costs.  The  direct  costs  associated 
with  "as  is"  disclosure  are  minimal.  The 
check  box  and  definition  will  be  printed 
on  the  Buyers  Guide  adjacent  to  the 
warranty  disclosure  section.  The  dealer 
must  merely  check  the  box  if  the  vehicle 
is  sold  on  an  "as  is"  basis.  Thus, 
essentially  no  costs  will  be  imposed 
beyond  those  already  incurred  in 
posting  the  window  sticker. 

3.  General  Information  Disclosures 

The  Rule  requires  the  disclosure  of 
information  on  three  additional  aspects 
of  the  transaction:  a  spoken  promises 
warning,  pre-purchase  inspection 
opportunity  notice,  and  a  list  of  major 
mechanical  systems.  These  are  to  be 
posted  as  part  of  the  Buyers  Guide.  The 
impact  of  each  of  the  three  disclosures  is 
analyzed  separately. 

a.  Spoken  Promises  Warning.  The 
following  notice  appears  at  the  top  of 
the  Buyers  Guide: 

Important:  Spoken  promises  are  difficult  to 
enforce.  Ask  the  dealer  to  put  all  promises  in 
writing.  Keep  this  form. 


'••  See  n.  356,  and  accompanying  text  supra. 

**'The  list  of  major  systems  will  t>e  particularly 
useful  in  providing  a  context  for  the  evaluation  of 
warranty  coverage. 


The  record  demonstrates  that  many 
dealers  orally  misrepresent  both  the 
mechanical  condition  of  used  vehicles 
and  the  dealer's  after  sale  repair 
responsibility.  The  record  also 
demonstrates  that  consumers  rely  on 
oral  statements  made  by  dealers  at  the 
point  of  purchase  even  though  those  oral 
statements  are  not  confirmed  in 
writing.***  Further,  discrepancies 
between  oral  representations  of 
warranty  coverage  and  written 
warranty  terms  are  commonplace.*** In 
the  face  of  consimier  reliance  on  oral 
promises,  dealers  continue  to  make 
a^rmative  misrepresentations  regarding 
their  used  vehicles'  warranty  coverage 
and  mechanical  condition.  Consumers 
are  therefore  frequently  deceived  at  the 
point  of  purchase  by  representations 
which  are  not  only  untrue  but  also 
tinenforceable.  The  Commission 
believes  the  record  contains  substantial 
justification  for  requiring  a  warning  to 
consumers  that  all  oral  promises  should 
be  confirmed  in  writing.  Inclusion  of  a 
spoken  promises  warning  would  alert 
consumers  to  beware  of  reliance  on 
dealers'  oral  representations. 

(1)  Benefits. 

The  Commission  believes  that  a 
spoken  promises  warning  will  contribute 
to  a  reduction  in  oral  misrepresentations 
of  mechanical  condition  and  warranty 
coverage  by  dealers  and.  in  conjunction 
with  the  other  disclosures  on  the  Buyers 
Guide,  assist  in  deterring  deception.  The 
level  of  misrepresentation  at  the  used 
vehicle  lot  will  be  reduced  if  consumers 
are  informed  of  the  need  to  secure  a 
written  record  of  all  statements  made  in 
conjunction  with  a  used  vehicle  sale.  If 
consumers  do  in  fact  ask  dealers  to 
confirm  their  promises  in  writing, 
making  them  available  in  case  of 
disputes  and  enforceable  in  court 
dealers  are  likely  to  be  more  reluctant 
than  they  are  at  present  to  make  false  or 
misleading  statements. 

At  the  same  time,  the  introduction  of 
this  information  into  the  used  vehicle 
market  should  lead  to  a  decrease  in 
consumer  reliance  on  oral  statements 
and  an  increased  insistence  by 
consumers  on  written  confirmation  of  all 
representations  made  at  the  time  of  sale. 
Such  written  confirmation  of 
representations  should  reduce  ambiguity 
and/or  misunderstanding  between 
buyer  and  seller  as  to  whether  or  not  a 
promise  was  made.  With  promises 
regarding  mechanical  condition  and 
warranty  coverage  in  writing,  the 
consumer  will  have  an  additional  means 
of  checking  the  representations  made  in 


any  warranty  or  service  contract 
document  and  can  check  the  statements 
against  the  results  of  an  independent 
inspection,  if  one  is  performed. 
Additional  sources  of  information 
decrease  the  necessity  of  consumers 
relying  exclusively  on  the  oral  promises 
of  dealers. 

If  consumers  are  able  to  obtain 
written  confirmation  in  the  Buyers 
Guide  of  oral  statements  made  by 
dealers  at  the  time  of  sale,  these 
statements  become  pari  of  the  sales 
contract  and  can  be  used  in  the  event  of 
later  disputes  between  buyers  and 
sellers.  Having  dealer  promises  in 
writing  shduld  increase  the  ease  of 
enforceability  of  these  promises  and 
thus  decrease  the  need  for  post-sale 
litigation  to  enforce  oral  promises. 

(2)  Costs. 

The  printing  costs,  as  described 
above,  are  minimal  since  the  spoken 
promises  warning  will  appear  on  every 
Buyers  Guide  printed  for  the  dealer.    . 

b.  Pre-Purchase  Inspection  Notice. 
The  Buyers  Guide  contains  a  notice 
suggesting  that  buyers  ask  dealers  about 
their  policies  regarding  independent  pre- 
purchase  inspections: 

Ask  the  dealer  if  you  may  have  this  car 
inspected  by  your  mechanic  either  on  or  off 
the  lot. 

Although  pre-purchase  inspection  by 
a  third  party  can  provide  consumers 
with  important  information  regarding 
the  mechanical  condition  of  a  used  car, 
the  record  demonstrates  that  few 
consumers  actually  seek  independent 
inspections  by  a  qualified  mechanic.**' 
This  circumstance  may  be  attributed  to 
dealer  policies  which  disallow  such 
inspections  and  to  factors  which  inhibit 
consumers  from  seeking  inspections. **• 
More  importantly,  however,  consumers 
rely  on  dealers'  representations  of  sound 
mechanical  condition,  and.  thus,  do  not 
perceive  a  need  to  obtain  an 
independent  pre-purchase  inspection.  **• 

(1)  Benefits. 

The  notice  of  availability  of 
independent  third-party  inspections  will 
generate  several  benefits  for  consumers 
and  dealers.  For  consumers,  a  disclosure 
of  the  dealer's  policy  concerning 
independent  inspections  informs 
consumers  that  independent  inspection 


>*>  Staff  Report  at  103-130:  282-90:  295-31S. 
■"  W.  at  106-110:  274-77. 


»"/rf.  at  93-94. 

*"/</.  at  87-103.  One  dealer  practice  that 
discourages  Independent  pre-purchase  inspection  is 
"detailing".  The  practice  of  "detailing"  involves 
cleaning  and  cosnietically  reconditioning  cars 
without  necessarily  making  mechanical  or  safety 
repairs.  Id.  at  97-103.  Consumers  who  equate 
appearance  with  performattce  do  not  t>elieve  that 
Independent,  pre-purchase  inspections  are 
necessary. 
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is  one  means  of  corroborating  dealers' 
oral  statement  regarding  mechanical 
conditioa  In  addition,  the  disclosure 
alerts  consomers  to  the  fact  that 
independent  inspection  is  a  valuable 
means  of  determining  the  condition  of 
the  used  car  at  the  time  of  sale. 
Nevertheless,  the  decision  to  allow  such 
inspection  will  remain  voluntary  for  the 
dealer,  the  notice  will  simply  alert 
consumers  to  a  possible  opportunity. 
Any  effects  that  flow  from  dealers' 
decisions  to  extend  this  opportunity  will 
be  the  result  of  consumer  demand  and 
dealers'  responses. 

If  the  notice  does,  in  fact,  encourage 
consumers  to  obtain  independent 
inspections,  this  may  reduce  consumer 
reliance  on  dealer-controlled 
information.  If.  as  a  result  of  third-party 
inspections,  buyers  Hnd  a  discrepancy 
between  the  results  of  an  independent 
evaluation  and  the  condition  reported 
by  the  dealer,  buyers  would  have 
enhanced  their  bargaining  position  with 
respect  to  the-dealer^'On  the  other 
hand,  the  possibility  of  independent 
inspections  may  provide  dealers  with  a 
disincentive  to  misrepresent  orally 
mechanical  condition  in  light  of  the  risk 
that  the  consumer  could  discover 
misrepresentations  as  a  result  of  third- 
party  evaluations. 

The  notice  not  only  focuses 
consumers'  attention  on  the  idea  of  pre- 
purchase  inspection  as  a  means  of 
evaluating  a  car's  mechanical  condition 
but  also  provides  consumers  with  a 
means  of  comparison  shopping  among 
the  various  terms  and  conditions  offered 
by  different  used  car  dealers.  This 
possibility  may  also  provide  benefits  to 
dealers.  Some  dealers  may  malie  the 
availability  of  independent  inspections  a 
component  of  their  marketing  strategy. 
Their  willingness  to  allow  third-party 
inspections  could  provide  consumers 
with  information  on  the  trustworthiness 
of  the  dealer.  The  notice  may  thus 
provide  dealers  with  a  way  of 
conununicating  to  consumers  that  their 
representations  are  trustworthy  and  «vill 
withstand  the  test  of  comparison  with  a 
third-party  evaluation. 

(2)  Costs. 

There  are  no  direct  costs  associated 
with  this  disclosure.  As  with  the  spoken 
promises  warning,  the  notice  of 
availability  of  pre-purchase  inspection  is 
to  be  pre-printed  on  the  Buyers  Guide. 

There  may  be  some  indirect  costs 
resulting  &om  disclosure  of  an 
independent  inspection  opportunity.  If, 
as  a  result  of  the  disclosure,  consumers 
begin  to  value  independent  off-premises 
inspections  and  begin  to  demand  such 


inspections,  dealers  may  incur 
additional  costs.  These  costs  may 
include  the  costs  of  increased  insurance 
premiums  and  employee  time  to 
accompany  vehicles  off  the  premises  to 
safeguard  against  misuse  or  theft  and 
the  cost  of  foregone  opportunities  to 
show  cars  to  other  prospective  buyers 
while  the  cars  off  the  lot.  Dealers  would 
presumably  pass  along  to  consumers 
any  increased  costs  of  this  sort  and 
would  only  offer  the  opportunity  for 
third-party  inspections  if.  and  to  the 
extent  that,  consumers  were  willing  to 
pay  a  price  which  would  allow  the 
dealers  to  cover  those  costs.  Any  costs 
of  this  sort  would  thus  be  imposed  by 
the  market,  not  by  the  Rule. 

c.  List  of  Major  Systems  and  Defects. 
The  Buyers  Guide  also  contains  a  pre- 
printed list  of  14  major  mechanical  and 
safety  systems  of  a  car.  The  list  of 
systems  includes  all  major  mechanical 
systems  or  components  of  an 
automobile. 

The  record  shows  that  dealer 
misrepresentations  concerning 
mechanical  conditions  are  often  made 
on  a  system-by-system  basis.  The 
systems  listed  are  those  most  likely  to 
be  represented  by  dealers  as  being  in 
good  condition,  but  without  any 
confirmation  of  such  representations  in 
writing.'" 

(1)  Benefits. 

The  list  of  major  mechanical  systems 
identifies  for  consumers  the  important 
systems  on  which  they  may  want  to 
seek  mechanical  condition  information, 
either  fi-om  the  dealer  or  through  an 
independent  inspection.  Furthermore, 
the  list  will  enable  consumers  to 
evaluate  which  systems  are  covered  by 
any  warranties  offered  by  the  dealer. 
The  list  may  also  prompt  consumers  to 
seek  information  on  costs  to  repair 
systems  not  in  good  order. 

The  record  demonstrates  that 
consumers  are  most  interested  in  the 
condition  of  the  car  at  the  time  of  sale 
but  are  discouraged  from  inspecting 
mechanical  condition  as  a  result  of 
dealer  practices.*^'  Highlighting  tlie 
importance  of  mechanical  systems  may 
lead  consumers  to  focus  on  them 
somewhat  more  specifically.  As 
consumers  begin  to  be  more  astute  and 
critical,  dealers'  marketing  incentives 
may  shift  away  from  cosmetic  pre-sale 
reconditioning  to  remedying  mechanical 
condition  factors. 

Thus,  the  list  of  systems  will  provide 
consumers  with  a  framework  for 
systematically  evaluating  and 
comparing  the  mechanical  condition  and 


warranty  coverage  offered  between  cars 
and  dealers.  The  increased  availability 
of  information  to  consumers  should  also 
contribute  to  a  reduction  in  the 
incidence  of  unanticipated  repair  costs 
by  consumers. 

(2)  Costs. 

The  listing  of  major  mechanical 
systems  will  not  lead  to  any  direct  costs 
to  dealers  since  it  will  be  pre-printed  on 
the  Buyers  Guide. 

4.  Summary 

The  Commission  believes  that  each  of 
the  elements  of  the  Rule  will  diminish 
the  deceptive  practices  currently 
existing  in  the  used  car  market.  We 
expect  that  the  elements  of  the  Rule, 
taken  together,  will  provide  significant 
benefits  while  imposing  only  minimal 
direct  costs.  Any  indirect  costs  that 
might  result  from  the  rule  would  result 
from  dealer  attempts  to  satisfy 
consumer  demand  and,  therefore,  by 
definition  would  be  justified  by 
significant  benefits. 

B.  Conclusion 

In  formulating  this  Rule  as  the  remedy 
for  recorded  abuses  in  the  used  car 
industry,  the  Commission  has  assessed 
the  economic  impact  on  consumers  and 
small  businesses.  The  Commission 
concludes  that  the  benefits  of  this  Rule 
outweigh  its  costs  and  that  the  Rule  will 
be  effective  in  remedying  the  unfair  and 
deceptive  practices  established  in  the 
record. 

IV.  Other  Matters 

A.  Impact  Evaluation 

The  Commission  believes  it  is 
essential  to  measure  the  degree  of 
impact  this  Rule  will  have  on  the  used 
car  market  and  therefore,  has 
determined  to  perform  an  impact 
evaluation  study  three  years  from  the 
effective  date  of  the  Rule.  Such  a  study 
should  assist  the  Commission  in 
assessing  the  effectiveness  of  the  Rule, 
and  could  illustrate  whether  proceedings 
to  amend  the  Rule  would  be  appropriate. 

B.  Readability    . 

With  the  adoption  of  this  Rule,  the 
Commission  again  recognizes  its  goal  of 
writing  understandable  regulations.  The 
Commission  has  for  some  time  required 
that  disclosures  to  consumers  be  written 
in  plain  and  easily  understandable 
language.'"  The  Buyers  Guide 
approved  by  the  Commission  in  1981 
was  designed  and  reviewed  to  ensure 
that  the  disclosures  will  be  conveyed  in 
a  clear  and  succinct  manner.  Moreover, 


*"/</.  at  10»-13a 


"'  Staff  Report  at  109-115. 
"» Id. 


"'  Section  21(a)  (2)  of  the  FTC  ImprovemenU 
Act  15  U,S.C.  57a-t. 
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various  versions  of  the  Buyers  Guide 
were  subfected  to  several  rounds  of 
consumer  testing  to  measure 
comprehensibility.  Based  on  the  results 
of  that  testing,  the  Commission  believed 
that  the  Buyers  Guide  approved  in  1981 
would  be  understood  by  consumers.  The 
Buyer  Guide  included  in  the  Rule  we 
promulgate  today  is  similar  to  the  Guide 
approved  in  1981.  However,  it  contains 
warranty  and  "as  is"  disclosures  that 
are  more  prominent  and  less 
complicated  than  the  1981  Buyers  Guide. 

The  Rule  itself  is  also  written  in 
understandable  language.  This  reflects 
the  Commission's  commitment  to  the 
principle  that  regulations  which  apply  to 
small  businesses  should  be  readily 
understood.  After  reviewing  the 
language  of  the  Rule  carefully,  the 
Commission  believes  that  its  provisions 
will  be  understood  by  the  affected 
industry  members. 

Title  16  of  the  Code  of  Federal 
Regulations,  Chapter  L  is  amended  by 
adding  Part  455  to  read  as  follows: 

PART  455— USED  MOTOR  VEHICLE 
TRADE  REGULATION  RULE 

455.1  General  duties  of  a  used  vehicte 
dealer.  denniUons. 

455.2  Consumer  sales — window  form. 

455.3  Window  form. 

455.4  Contrary  statements. 

455.5  Spanish  ianguaf^e  sales. 

455.6  State  exemptions. 

455.7  Severability. 

Authority:  88  Stat.  2189. 15  U.S.C.  2309;  38 
Stat.  717.  as  amended  15  U.S.C.  41  et  seq. , 

§  455.1    General  duties  of  a  used  vehicle 
dealer,  definitions. 

(a)  It  is  a  deceptive  act  or  practice  for 
any  used  vehicle  dealer,  when  that 
dealer  sells  or  offers  for  sale  a  used 
vehicle  in  or  affecting  commerce  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act: 

(1)  To  misrepresent  the  mechanical 
condition  of  a  used  vehicle; 

(2)  To  misrepresent  the  terms  of  any 
warranty  offered  in  connection  with  the 
sale  of  a  used  vehicle;  and 


(3)  To  represent  that  a  used  vehicle  is 
sold  with  a  warranty  when  the  vehide  is 

sold  without  any  warranty. 

(b)  It  is  an  unfair  act  or  practice  for 
any  used  vehicle  dealer,  when  that 
dealer  sells  or  offers  for  sale  a  used 
vehicle  in  or  affecting  commerce  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act: 

(1)  To  fail  to  disclose,  prior  to  sale, 
that  a  used  vehicle  is  sold  without  any 
warranty;  and 

(2)  To  fail  to  make  available,  prior  to 
sale,  the  terms  of  any  written  warranty 
offered  in  connection  with  the  sale  of  a 
used  vehicle. 

(c)  The  Commission  has  adopted  this 
Rule  in  order  to  prevent  the  unfair  and 
deceptive  acts  or  practices  defined  in 
paragraphs  (a)  and  (b).  It  is  a  violation 
of  this  Rule  for  any  used  vehicle  dealer 
to  fail  to  comply  with  the  requirements 
set  forth  in  §$  455.2  through  455.5  of  this 
part.  If  a  used  vehicle  dealer  complies 
with  the  requirements  of  §§  455.2 
through  455.5  of  this  part,  the  dealer 
does  not  violate  (Tiis  Rule,  (d)  The 
following  definitions  shall  apply  for 
purposes  of  this  part: 

(1)  "Vehicle"  means  any  motorized 
vehicle,  other  than  a  motorcycle,  with  a 
gross  vehicle  weight  rating  (GVWR)  of 
less  than  8500  lbs.,  a  curb  weight  of  less 
than  6.000  lbs.,  and  a  frontal  area  of  less 
than  46  sq.  ft. 

(2)  "Used  vehicle"  means  any  vehicle 
driven  more  than  the  limited  use 
necessary  in  moving  or  road  testing  a 
new  vehide  prior  to  delivery  to  a 
consumer,  but  does  not  include  any 
vehicle  sold  only  for  scrap  or  parts  (title 
documents  surrendered  to  the  state  and 
a  salvage  certificate  issued). 

(3)  "Dealer"  means  any  person  or 
business  which  sells  or  offers  for  sale  a 
used  vehicle  after  selling  or  offering  for 
sale  five  (5)  or  more  used  vehicles  in  the 
previous  twelve  months,  but  does  not 
include  a  bank  or  financial  institution,  a 
business  selling  a  used  vehicle  to  an 
employee  of  that  business,  or  a  lessor 
selling  a  leased  vehicle  by  or  to  that 


vehicle's  lessee  or  to  an  employee  of  the 
lessee. 

(4)  "Consumer"  means  any  person 
who  is  not  a  used  vehicle  dealer. 

(5)  "Warranty"  means  any 

tidertaking  in  writing,  in  connection 
ith  the  sale  by  a  dealer  of  a  used 
vehicle,  to  refund,  repair,  replace, 
maintain  or  take  other  action  with 
respect  to  such  used  vehicle  and 
provided  at  no  extra  charge  beyond  the 
price  of  the  used  vehicle. 

(6)  "Implied  warranty"  means  an 
implied  warranty  arising  under  state 
law  (as  modified  by  the  Magnuson-Moss 
Act)  in  connection  with  the  sale  by  a 
dealer  of  a  used  vehicle. 

(7)  "Service  contract"  means  a 
contract  in  writing  for  any  period  of  time 
or  any  specific  mileage  to  refund,  repair, 
replace,  or  maintain  a  used  vehicle  and 
provided  at  an  extra  charge  beyond  the 
price  of  the  used  vehicle,  provided  that 
such  contract  is  not  regulated  in  your 
state  as  the  business  of  insurance. 

(8)  "You"  means  any  dealer,  or  any 
agent  or  employee  of  a  dealer,  except 
where  the  term  appears  on  the  window 
form  required  by  S  455.2(a). 

§  455.2    Consumer  sales— window  form. 

(a)  General  duty.  Before  you  offer  a 
used  vehicle  for  sale  to  a  consumer,  you 
must  prepare,  fill  in  as  applicable  and 
display  on  that  vehicle  a  "Buyers  Guide" 
as  required  by  this  Rule. 

(1)  Use  a  side  window  to  display  the 
form  80  both  sides  of  the  form  can  be 
read,  with  the  title  "Buyers  Guide" 
facing  to  the  outside.  You  may  remove  a 
form  temporarily  from  the  window 
during  any  test  drive,  but  you  must 
return  it  as  soon  as  the  test  drive  is  over. 

(2)  The  capitalization,  punctuation 
and  wording  of  all  items,  headings,  and 
text  on  the  form  must  be  exactly  as 
required  by  this  Rule.  The  entire  form 
must  be  printed  in  100%  black  ink  on  a 
white  stock  no  smaller  than  11  inches 
high  by  7V<i  inches  wide  in  the  type 
styles,  sizes  and  format  indicated. 
aiujHa  CODE  srco-aMi 
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BUYERS  GUIDE 
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obWgattona.  Under  atato  law,  "Impltod  warranttoa"  may  give  you  aiMn  mora  rtghta. 


SYSTEMS  COVERED: 


DURATION: 


MMO 

10  pi 
10  pi 


•v» 


BoMc  AM 

■MNnl  On  2n0 


Bold  capo 
Rula 


a  SERVICE  CONTRACT.  A  aarvica  contract  la  availabto  at  an  extra  charge  on  thto  vaMcla.  Aak  tor  dataOa 
88  to  cewaraga.  daductabto,  price,  and  aaduatena.  It  you  buy  a  aarvice  contract  witWn  M  days  of  the  I 
of  aato,  stato  law  "impHad  wenantiaa"  may  give  you  addittonal  rights. 


KVIO  IhumwiraM  Bold  c  A  Ic 
maaMMMi  lino42  picaa 


PRE  PURCHASE  INSPECTION:  ASK  THE  DEALER  IF  YOU  MAY  HA^  THIS  VEHICIE  INSPECTED  BY  YOUR 
MECHANIC  EITHER  ON  OR  OFF  THE  LOT. 

SEE  THE  BACK  OF  THIS  FORM  tor  Important  additional  Information,  Inchidtng  a  Hat  of  aoma  maior  dafacta 
that  aiay  occur  In  uaad  RWlor  waMclee. 


wno 

Miih  Ion  raoQod  ngM 
manmum  kna  42  picaa 

Wno  Ihunviaaa  Bold  c  A  Ic 
ihMli  Ml  raggad  ngM 
majuotum  Iina42  picai 
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Baiow  it  a  list  of  aoma  maHw  dafacta  that  may  occur  in  used  motor  vehicles. 


Fiama  A  Body 

Frain*4:tacw.  corracbv*  oiotdt.  et  ruMad  thiough 
Dogiraclui— bant  o(  iwttiad  Irama 

Engina 
04  laakaga  aictudmg  fiormai  laapag* 
Crackad  Olock  or  haad 
BalU  (ihsstng  Of  inopa'abla 
Knock*  or  maaa*  rataiad  »  camshaft  Mlara  and 

push  rod* 
AbTKHinal  ashauA  chscriarg* 

Ikanamisalon  A  Otiva  ShaR 
impropar  Ntiid  laval  or  laakaga.  aacludir<g  normal 
saapaga 

Crackad  or  damagad  ca*a  wtuch  i*  vwibia 
AbTKxmal  noisa  or  vibrMion  cautad  by  lauMy 

lran*mntion  or  dnv*  ihaH 
Impropar  wxliing  or  lunaKxvng  in  ar<y  gaar 
Manual  duicn  slips  or  cnanars 

OIHoranUal 
Impropar  fluid  laval  or  laakaga  akcludmg  normal 
saapaga 

Crackad  or  damagad  housmg  lotuch  is  visitM 
Abnormal  noisa  or  v*rabon  causad  by  iaully 
dittorantial 

Cooling  Systam 
Laakaga  mdudtrtg  radiator 
bnproparty  KirKlioning  iMlor  pump 

Elactrtcal  Systam 

Baltary  laakaga 

Improparly  tur«ctioning  altarnalor.  ganaraKK 
baliary.  or  slanar 

Fual  Systam 

Viitbta  laakaga 


Gaugas  or  <»arning  dawcas 
Am  coTKlKionar 
Healar  A  Delrostar 


Systam 

Fartura  warning  li^it  bioaan 

Psdal  not  lirm  undar  pmaaura  (OCT  spac) 

Noi  anough  padal  rasarva  (DOT  spac ) 

Doas  nol  stop  wahwla  m  siraigM  (OOT  spac ) 

Hosas  damagad 

Drum  or  rotor  too  thm  (MIgr  Spacs) 

Unmg  or  pad  thicknos*  las*  man  1/32  inch 

f^Bwar  unn  not  oparatng  or  taalung 

Structural  or  machamcM  pans  damagad 

St9#fftnQ  SydMN 
loo  much  kaa  play  al  staanng  whaai  (DOT  spacs ) 
Fraa  play  m  Itnkaga  mora  tttan  1M  inch 
Siaaring  gaar  binds  or  jama 
From  wnaals  alignad  anpraparty  (DOT  spacs.) 
Powor  unit  bans  crackad  or  stipipMio 
Power  unit  fluid  laval  impropar 

Suapanaion  Systam 

Bali  )oim  saais  damagad 

Structural  parts  bant  or  damagad 

Statxiizer  bar  disconnactad 

Spring  Drokan 

Shock  absorbar  mounting  toosa 

Rubber  bushings  damaged  or  missing 

Rddius  rod  darr-iaged  or  imssmg 

Shock  absorber  leaking  or  lunctioning  improperly 

Tlie* 
Iread  depth  less  than  202  M«clt 
Sues  mismatched 
Visible  damage 

Whaela 

Visible  cracks,  damage  or  repaus 
(Mounting  bolts  kx>aa  or  miasing 

Ckhaust  Systam 


12  pt  Thumvirals  Bold  Ic 
flush  Ml  ragged  nglM 
mskiaiwi  ana  42  p^aa 

2pt  Rule 

SA '»nimwraM  Bold  C  A  tc 
Hush  Ml  ragged  right 
maximum  kna  20  picas 
*  *m  mttint  on  2nd  law 


■W^       2ptRula 


K)  pt  BasaSns  Rule 
6  pt  Triumvirate  Bold 


«K  >oa  coMW-tans 


IMPORTANT:  The  inlormation  on  this  lorm  it  part  of  any  contract  to  buy  this  vehicle.  Removal  o»  this  label 
iMiore  consumer  purchase  (except  tor  puroose  ot  test-driving)  is  a  violation  o(  federal  law  (16  CF.fl.  455). 


2piRuie 

10n2  Tnumvirata  Bold  c  A  Ic 
maiumum  kna  42  pica* 


BIIXINQ  CODE  e75O-01-C 
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When  niling  out  the  form,  follow  the 
directions  in  (b)  through  (e)  of  this 
section  and  S  455.4  of  this  part. 

(b)  Warranties — (1)  No  Implied 
Warranty — "As  Is  /No  Warranty,  (i)  If 
you  offer  the  vehicle  without  any 
implied  warranty,  i.e..  "as  is,"  mark  the 
box  provided.  If  you  offer  the  vehicle 
with  implied  warranties  only,  substitute 
the  disclosure  specified  below,  and 
mark  the  box  provided.  If  you  first  offer 
the  vehicle  "as  is"  or  with  implied 
warranties  only  but  then  sell  it  with  a 
warranty,  cross  out  the  "As  Is — No 
Warranty"  or  "Implied  Warranties 
Only"  disclosure,  and  fill  in  the 
warranty  terms  in  accordance  with 
paragraph  (b)(2)  of  this  section. 

(ii)  If  your  state  law  limits  or  prohibits 
"as  is"  sales  of  vehicles,  that  state  law 
overrides  this  part  and  this  rule  does  not 
give  you  the  right  to  sell  "as  is."  In  such 
states,  the  heading  "As  Is — No 
Warranty"  and  the  paragraph 
immediately  accompanying  that  phrase 
must  be  deleted  from  the  form,  and  the 
following  heading  and  paragraph  must 
be  substituted.  If  you  sell  vehicles  in 
states  that  permit  "as  is"  sales,  but  you 
choose  to  offer  implied  warranties  only, 
you  must  also  use  the  following 
disclosure  instead  of  "As  Is — No 
Warranty":' 

Implied  Warranties  Only 

This  means  that  the  dealer  does  not  make 
any  specific  promises  to  fix  things  that  need 
repair  when  you  buy  the  vehicle  or  after  the 
time  of  sale.  But.  state  law  "implied 
warranties"  may  give  you  some  rights  to  have 
the  dealer  take  care  of  serious  problems  that 
were  not  apparent  when  you  bought  the 
vehicle. 

(2)  Full/Limited  Warranty.  If  you  offer 
the  vehicle  with  a  warranty,  briefly 
describe  the  warranty  terms  in  the  space 
provided.  This  description  must  include 
the  following  warranty  information; 

(i)  Whether  the  warranty  offered  is 
"Full"  or  "Limited."* Mark  the  box  next 
to  the  appropriate  designation. 

(ii)  Which  of  the  specific  systems  are 
covered  (for  example,  "engine, 
transmission,  diffential").  You  cannot 
use  shorthand,  such  as  "drive  train"  or 
"power  train"  for  covered  systems. 

(iii)  The  duration  (for  example,  "30 
days  or  1,000  miles,  whichever  occuxs 
first"). 


'  See  f  45S.5  n.  4  for  the  Spdfiisb  version  of  this 
diackMure. 

'A  "Full"  warranty  is  deflned  by  the  Federal 
Minimum  Standard*  for  Wana^ity  sat  forth  in  104  of 
the  Magnuson-MoM  Warranty  Act.  15  U.S.C.  2304 
(1975).  The  Magnuson-Mou  Warranty  Act  doe*  not 
apply  to  vehicle*  manufactured  before  July  4.  197S. 
Therefore,  if  you  chooM  not  to  designate  "FuU"  or 
"limited"  for  such  car*,  croas  out  l)oth  designation*, 
leaving  only  "Warranty". 


(iv)  The  percentage  of  the  repair  cost 
paid  by  you  (for  example,  "The  dealer 
will  pay  100%  of  the  labor  and  100%  of 
the  parts." 

(v)  If  the  vehicle  is  still  under  the 
manufacturer's  original  warranty,  you 
may  add  the  following  paragraph  below 
the  "Full/Limited  Warranty"  disclosure: 
MANUFACTURER'S  WARRANTY 
STILL  APPLIES.  The  manufacturer's 
original  warranty  has  not  expired  on  the 
vehicle.  Consult  the  manufacturer's 
warranty  booklet  for  details  as  to 
warranty  coverage,  service  location,  etc. 
If.  following  negotiations,  you  and  the 
buyer  agree  to  changes  in  the  warranty 
coverage,  mark  the  changes  on  the  form, 
as  appropriate.  If  you  first  offer  the 
vehicle  with  a  warranty,  but  then  sell  it 
without  one,  cross  out  the  offered 
warranty  and  mark  either  the  "As  Is — 
No  Warranty"  box  or  the  "Implied 
Warranties  Only"  box,  as  appropriate. 

(3)  Service  contracts.  If  you  make  a 
service  contract  (other  than  a  contract 
that  is  regulated  in  your  state  as  the 
business  of  insurance]  available  on  the 
vehicle,  you  must  add  the  following 
heading  and  paragraph  below  the  "Full/ 
Limited  Warranty"  disclosure  and  mark 
the  box  provided.* 
D  Service  Contract 

A  service  contract  is  available  at  an  extra 
charge  on  this  vehicle.  If  you  buy  a  service 
contract  within  90  days  of  the  time  of  sale, 
state  law  "implied  warranties"  may  give  you 
additional  rights. 

(c)  Name  and  Address.  Put  the  name 
and  address  of  your  dealership  in  the 
space  provided.  If  you  do  not  have  a 
dealership,  use  the  name  and  address  of 
your  place  of  business  (for  example, 
your  service  station]  or  your  own  name 
and  home  address. 

(d)  Make.  Model.  Model  Year.  VIN. 
Put  the  vehicle's  name  (for  example, 
"Chevrolet"),  model  (for  example, 
"Vega"),  model  year,  and  Vehicle 
Identification  Number  (VLN)  in  the 
spaces  provided.  You  may  write  the 
dealer  stock  number  in  the  space 
provided  or  you  may  leave  this  space 
blank. 

(e)  Complaints.  In  the  space  provided, 
put  the  name  and  telephone  number  of 
the  person  who  should  be  contacted  if 
any  complaints  arise  after  sale. 

9455.3    Window  form. 

(a)  Form  given  to  buyer.  Give  the 
buyer  of  a  used  vehicle  sold  by  you  the 
window  form  displayed  under  S  455.2 
containing  all  of  the  disclosures  required 
by  the  Rule  and  refiecting  the  warranty 
coverage  agreed  upon.  If  you  prefer,  you 


may  give  the  buyer  a  copy  of  the 
original,  so  long  as  that  copy  accurately 
reflects  all  of  the  disclosures  required  by 
the  Rule  and  the  warranty  coverage 
agreed  upon. 

(b)  Incorporated  into  contract.  The 
information  on  the  final  version  of  the 
window  form  is  incorporated  into  the 
contract  of  sale  for  each  used  vehicle 
you  sell  to  a  consumer.  Information  on 
the  window  form  overrides  any  contrary 
provisions  in  the  contract  of  sale.  To 
inform  the  consumer  of  these  facts, 
include  the  following  language 
conspicuously  in  each  consumer 
contract  of  sale: 

The  Information  you  see  on  the  window 
form  for  this  vehicle  is  part  of  this  contract.   ■ 
Information  on  the  window  form  overrides 
any  contrary  provisions  in  the  contract  of 
sale. 

S  455.4    Contrary  statwiMnt*. 

You  may  not  make  any  statements, 
oral  or  written,  or  take  other  actions 
which  alter  or  contradict  the  disclosures 
required  by  SS  455.2  and  455.3.  You  may 
negotiate  over  warranty  coverage,  as 
provided  in  $  455.2(b)  of  this  part  as 
long  as  the  final  warranty  terms  are 
identified  in  the  contract  of  sale  and 
summarized  on  the  copy  of  the  window 
form  you  give  to  the  buyer. 

§  455.5    Spanish  language  sales. 

If  you  conduct  a  sale  in  Spanish,  the 
window  form  required  by  S  455.2  and 
the  contract  disclosures  required  by 
§  455.3  must  be  in  that  language.  You 
may  display  on  a  vehicle  both  an 
English  language  window  form  and  a 
Spanish  language  translation  of  that 
form.  Use  the  following  translation  and 
layout  for  Spanish  language  sales:* 

BILUMQ  COOC  S7SO-01-II 


'See  I  455.6  n.  4  for  the  Spanish  version  of  this 
disclosure. 


*Use  the  follovting  language  for  the  "Implied 
Warranties  Only"  disclo*ure  when  required  by 
|4.'i5.2(b)(l): 

Carantia*  implicftas  solamente 

Este  termino  signiflca  que  el  vendedor  no  hace 
promesas  e*pecificas  de  arreglar  lo  que  requiwa 
reparricion  cuando  usted  compra  el  vehiculo  o 
despuis  del  momento  de  la  venta.  Pero.  las 
"garantias  iirplicitas"  de  la  ley  estatal  pneden  darle 
a  u*ted  alguno*  derechos  y  hacer  que  el  vendedor 
resuelva  problema*  graves  que  no  fueron  evidentes 
cuando  usted  compr6  el  vehiculo. 

Use  the  followitig  language  for  the  "Service 
Contract"  disclosure  required  by  |  455.2(b)(3): 

CONTRATO  DE  SERVICIO.  Este  vehiculo  tiene 
disponible  un  contrato  de  servicio  a  un  precio 
adicional.  Pida  los  detalles  en  cuanto  a  cot>ertura. 
deducibia,  precio  y  exclusiones.  Si  adquiere  usted 
un  contrato  de  servicio  dentro  de  los  90  dias  del 
momento  de  la  venta.  las  "garantias  impllcitas"  de 
acuerdo  a  la  ley  del  estado  pueden  concederle 
derechos  adicionalcs. 
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QUIA  DEL  COMPRADOR  >,..,»«.-»- 

IMPORTANTE:  Las  pfomMM  vertMles  ton  dif<cile«  de  hacer  cumplir.  SoUcHe  al  vendedor  que  ponga  todas       ^j  iv.  mMf>»  bcm    a  te 
laa  pfomesea  por  eacrlta  Conaerve  este  formularta  fiMnMiraggw)^ 

maunHjin  lin*  42  picM 

— — — ■ 10  pi  BMlina  Rul* 

•  pi 'hunwrnia  Botd  cap* 


GARANTUS  PARA  ESTE  VEHICULO: 


D  COMO  ESTA  -  SIN  GARANTIA 


10  pi  Basatm*  Rule 

6  pi  thumvirais  Bold  caps 

10  pi  thumviraia  BoW  caps 

2piRul« 


36  pi  Boa 

32  pi  Viumvi  MS  Bold  c^s 


USTED  PAOARA  TOOOS  LOS  QASTOS  DE  CUALOUIER  REPARACION  QUE  SEA  NECESARIA.  El  vendedor 
no  aaume  ninguna  responsablUdad  poccualquler  laa  repeiaclones,  aean  cualea  aeon  laa  declaraclonea  ver^ 
bales  que  haya  hoche  acerca  del  vehfeula 


n  GARANTIA 


OCOMPLETADLIMIIADA.  B  vendedor  pager/ H  de  la  mano  de  obra  y H  de  loejapuealea 

loa  aiatemaa  cubiertoa  que  deien  de  funclonar  durante  el  perlodo  de  gaiantM.  PIda  al 
vendedo  une  eopla  del  documento  de  garantla  donde  ae  explican  detalladamente  le  cobei^ 
tura  de  le  gaiantia,  axduaionas  y  las  obligaciones  que  tiene  el  vendedor  da  raalizar  rapara- 
cione^Confonne  a  la  ley  eatatal,  las  "gaiantMS  ImpUcnas"  pueden  darle  a  usted  Incluao 
inaa  derechos. 


SISTEMAS  CUBIERTOS  POR  LA  GARANTIA: 


DURACION: 


lOnO  1humvir«t  Bow  C  t  le 
maximum  bn*  42  pwas 


1  piRulS 


36  pi  Be> 

32  pi  IhtMiMiras  BoM  caps 


lono  iNumvim*  Bow  e  ft  ic 
6Vk  p«M  indsni  on  2nd 


10  pi  YMmMrttt  Bold  c^a 
10  pi  Bisolino  Rulo 


CONTRATO  DE  SERVICtO.  Esle  vahleulo  tiene  diaponlble  un  contrato  de  aervlelo  a  un  prsdo  adleionai. 
Pida  los  detalles  en  cuanto  a  cobertura,  deduclMe,  precio  y  exduaionea.  81  adquiere  uated  un  contrato  de 
aervlelo  dentro  de  loa  90  d(aa  del  momento  de  la  venta,  laa  ^garantiaa  hnpltcltaa'  de  acuerdo  a  la  ley  del 
estado  pueden  concederle  derechos  adictonalea. 


lOnO  1humw<nt«  Bold  c  A  ic 
maximum  kno  42  p«a* 


INSPECaON  PREVU  A  LA  COMPRA:  PREGUNTE  AL  VENDEDOR  SI  PUEDE  USTED  TRAER  UN  MECANICO 
PARA  QUE  INSPECOONE  EL  AUTOMOVIL  O  LLEVAR  EL  AUTOMOVIL  PARA  QUE  ESTE  LO  INSPECCIONE 
EN  SU  TALLER. 


lOnO  IhumvirM*  Bold  cap* 
maximum  bo*  42  pica* 


VEASE  EL  DORSE  DE  ESTE  FORMULARIO  donde  ee  proporclone  Informaclon  adicional  hnportante, 
Inciuyendo  una  lists  de  aigunos  de  los  principales  defectos  que  pueden  ocurrlr  en  vehlculos  usadoa. 


/  - 


%OnO  IhumvifM*  BoM  e  S  Ic 
Susn  Mt  rMMd  nghl 
maiuniHm  linl  42  piciH 
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A  conliraMcion 


oeurrtr  tn  wiMculM 


CK«8n-y»— s.  tauaDurta  corwctiws  u  midaito 
Oiasis  ODOiado  o  lorcido 


FafB  tt  acMs.  tmctuitanoo  •!  neap*  nomwi 

Blogue  o  lapa  d*  rccamara  agf  lalados 

Corfvas  que  laAan  o  no  luncnnan 

FaNoo  pmonao 

Eimsnn  aacasna  da  («umo  pcx  at  s«ama  da  ascapa 


I  y  a(a  da  cartHi 
M««rd>li«««DaiMaewatfDOtu9a.  aactuyando  Mracion  normal 
CuMfia  agriauda  o  daTbda  viMXe 
Vitoracion  o  fwdo  anaiwat  ocasKyi  d»  par  ana  Manamwdn  •  aia 

da  cardan  detaciuoso 
Camt>«  da  marchas  o  tunciormMento  madacuado  a««  cuatqmar 

maicha 
Emprague  manual  pahna  o  wCa 


Nnal  da  kquKto  madecuado  o  luga  awKiyando  hHraci^  normal 
Cutxana  agnauda  o  diHboa  vis«ia 
RuMto  o  Mbraci^  anonnat  ocaawrwda  pa*  < 


Fuga  Kxrluxlo  a*  radador 
BomM  de  agua  datactaosa 

Fuga  an  laa  baiar&s 

Aaamador  ganarador  baiena.  o  moMr  da  arranque  datociuosos 


Lij2  da  advanancia  da  <aHa  da^Mla 

Radai  no  hrma  t>a|0  prasNJn  (Espaci)  dai  Dpto  de  Tcansp  i 

Juego  insuficierKa  an  ai  pedal  (Espacrf  de<  Dp)o  de  Iransp ) 

NodaMnaalvaftacutoanlmeafeciaiEspecit  del  Dpio  de  Transp  I 

CoiNlucios  daKados 

lamoor  o  disco  muy  delgados  (Especi)  del  labricaniei 

Gresor  de  las  bandas  da  los  (renos  meno'  de  1/32  oe  puigada 

Stswma  de  tarvotrefw  daKado  o  con  escape 

Panes  as)ructu<aies  o  mac^<as  danadas 

SMama  da  dUacciAi 
Juego  eicesno  en  el  oolanie  lEspecil  Opio  de  Iransp  I 
Juego  en  el  vanHaie  en  aicaso  de  im  puigada 
Eiigiaiiaie  dat  voianie  de  »»acci<>>  ta  aga'rota 
Ruadas  dalameras  mai  alineadas  (Especit  del  Dpto  de  Transp  I 
Corraas  del  arnama  de  senodirecciwi  aqne^adas  o  Noia& 
M«ai  del  hquido  dat  •slama  de  se'vioOKscci^n  >nadecuade 


V  pi  IkHMnvirate  BoM  Ic 
tigsiv  leH  'agged  ngra 
Maawmim  line  42  picas 

3«lRMla 

••  Ihumvnaie  BoW  C  A  IC 
••uai»  ie«  «gge«  ngM 
maiimum  line  20  picas 
1  em  indent  on  2nd  Nrw 


SeMos  de  cona«i4n  de  rodamiemos  deieciuosos 
Piazas  eslrueturales  dodaoas  o  dar^adas 
Barra  de  esiabiiaacKjn  desconectaoa 


rtiouador  Nqa 
Buies  de  goma  danaoas  o  ausentes 
EstaMizador  paia  curvas  oa^adas  o  ausenie 
OiBrtigyldt  Mna  Iwga  o  lunciona  detectMeaament* 


Prolundidad  de  la  banda  de  rodanvemo  menor  de  2/32  de 
Dilarenies  lamanos  de  iianta 
Oanos  visibles 


Gr«ias  visibtes  danos  o  laparacionet 
fVnos  de  montaie  suenos  o  ausemes 


Fuga 


2  pi  Rule 


10  pi  Baselma  ( 

•  pi  >iumviraie  Bold  caps 


MPOflTANTE:  La  infonnacion  contanida  an  aatc  tomHilario  torma  parta  da  todo  contrato  da  compra  da  aata 
vaMculo.  Constituy*  una  contravancion  da  la  lay  fadaral  (16  CF.R.  455)  quHar  asta  rotulo  ante*  da  la  compra 
dal  waMcuio  por  al  consumidor  (talvo  para  cortducir  al  automovil  an  calidad  da  prueba). 


2pi  Rule 

10/12  Tiiumvirale  Bold  c  >  Ic 
maxtmum  line  42  picas 
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S4S5.6    Stata  axaflfiptions. 

(a)  If.  upon  application  to  the 
Commission  by  an  appropriate  state 
agency,  the  Commission  determines, 
that— 

(1)  There  is  a  state  requirement  in 
effect  which  apphes  to  any  transaction 
to  which  this  rule  applies;  and 

(2)  That  state  requirement  affords  an 
overall  level  of  protection  to  consumers 
which  is  as  great  as,  or  greater  than,  the 
protection  afforded  by  this  Rule;  then 
the  Commission's  Rule  will  not  be  in 
effect  in  that  state  to  the  extent 
specified  by  the  Commission  in  its 
determination,  for  as  long  as  the  State 
administers  and  enforces  effectively  the 
state  requirement 

(b)  Applications  for  exemption  under 
Subsection  (a)  should  be  directed  to  the 
Secretary  of  the  Commission.  When 


appropriate,  proceedings  will  be 
commenced  in  order  to  make  a 
determination  described  in  paragraph 
(a)  of  this  section,  and  will  be  conducted 
in  accordance  with  Subpart  C  of  Part  1 
of  the  Commission's  Rules  of  Practice. 

{455.7    SavarabHity. 

The  provisions  of  this  part  are   . 
separate  and  severable  from  one 
another.  If  any  provision  is  determined 
to  be  invalid,  it  is  the  Commission's 
intention  that  the  remaining  provisions 
shall  continue  in  effect 

By  direction  of  the  Commission. 
Commissioner  Bailey  dissenting. 

Dated:  November  9, 1984. 
EmUy  H.  Rock. 
Secretary. 
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Apr.  1.  1984 
Apr.  1,  1984 
Apr.  1,  1984 
Apr.  1,  1984 

Apr.  1.  1984 
Apr.  1.  1984 
1.  1984 
1,  1984 
1.  1984 
1.  1984 
1.  1984 
1,  1984 
1,  1984 
Apr.  1,  1984 
Apr.  1,  1984 
Apr.  1.  1984 
•  Apr.  1.  1980 
Apr.  1.  1984 

Apr.  1.  1984 
Apr.  1,  1984 
July  1.  1984 

July  1.  1984 

July  1,  1984 

July  1.  1984 

July  1.  1984 

July  1.  1984 

July  1.  1984 

July  1.  1984 

July  1.  1983 
July  1.  1984 
Oct.  1.  1984 

July  1.  1984 
July  1,  1984 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr- 
Apr. 
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Title 

32  Parts: 

*l-39.  Vol.  I „ 15.00 

•1-39,  Vol.  N 19.00 

1-39,  Vol.  ID 9.00 

40-189 13.00 

190-399 13.00 

400-699 12.00 

630-699 12.00 

700-799 13.00 

800-999 9.50 

1000-End „ 6.00 

33  Parts: 

1-lW 14.00 

200-£nd 7.00 

34  Parts: 

1-299 14.00 

300-399 8.50 

400-bid 15.00 

35 7.50 

36  Parts: 

1-IW - 9.00 

200-6id 12.00 

37 8.00 

38  Parts: 

0-17 

18-€nd 

39 


7.00 

9.50 

8.00 

40  Parts: 

1-51 - 13.00 

*52 14.00 

*53-80 18.00 

81-99 7.50 

100-149 9.50 

150-189 6.50 

•190-399 13.00 

400-424 6.50 

425-tnd 13.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1.  1-11  to  Appondix,  2  (2  RMorvod) 13.00 

3-6 7.00 

7 - 6.00 

8 -.. 4.50 

» 13.00 

10-17 9.50 

18,  Vol.  I,  Ports  1-5 6.50 

18,  Vd.  n.  Ports  6-19 7.00 

18,  Vol.  Ill,  Ports  20-52 6.50 

19-100 13.00 

101 15.00 

102-tnd 9.50 


R#vtok>ffi  Dste 

July  1 

,  1984 

July  1 

,  1984 

July  1 

.  1983 

July  1 

,  1984 

July  1 

,  1984 

July  1 

,  1983 

July  1 

,  1984 

July  1 

,  1984 

July  1 

,  1984 

July  1 

,  1984 

July  1 

,  1983 

Julyl 

.  1983 

July  1 

,  1984 

Julyl 

,  1984 

Julyl 

,1983 

Julyl 

.  1984 

July  1 

,  1984 

July  1 

,  1984 

Julyl 

,  1984 

July  1 

,  1983 

July  1 

,  1984 

July  1 

,  1984 

July  1 

,  1984 

July  1 

,  1984 

July  1 

,  1984 

July  1 

,  1983 

Julyl 

,1984 

July  1 

,  1983 

July  1 

.  1984 

July  1 

,  1983 

July  1 

,  1983 

July  1 

,  1984 

July  1 

.  1984 

July  1 

,  1983 

July  1 

,  1984 

July  1 

,  1984 

July  1 

,  1984 

July  1 

.  1984 

Jolyl 

,  1983 

Julyl 

,  1983 

July  1 

,  1983 

July  1 

,  1984 

Julyl 

,  1984 

July  1 

,  1984 

Title  ^ 

42  Parts:  > 

1-60 _.. 12.00 

61-399 ^ 7.50 

400-tnd 17.00 

43  Parts: 

1-999 9.00 

1000-3999 14.00 

4000-«)d 7.50 

44 12.00 

45  Parts: 

1-199 9.00 

200-499 6.00 

500-1199 12.00 

1200-W 9.00 

46  Parts: 

1-40 9.00 

41-69 ......i... 9.00 

70-89 .' 5.00 

90-139 9.00 

140-155 8.00 

156-165 ......  9.00 

166-199 .> 7.00 

200-399 „ J 12.00 

400-«nd 7.00 

47  Parts: 

0-19 12.00 

20-69 14.00 

70-79 . 13.00 

vO-End ■.••»..•...••■.•.•«.«••.•••.» •,•••••■.>.••...*  13.00 

48 1.50 


49  1 

1-99 . 7.00 

100-177 14.00 

178-199 13.00 

200-399 12.00 

400-999 13.00 

1000-1 199 i 12.00 

1200-1299 12.00 

1300-Cnd .». 7.50 

SOParts:  ^ 

1-199 .".„ 9.00 

200-End 13.00 


(78  Indtx  and  Findmgi  Aidt...„ 17.00 

ComplMo  1984  CFR  %ut 550.00 

MkrofidM  CFR  EditkM: 

Complott  sot  (ono-timo  nrniTing) 155.00 

'    Subscription  (ma&oi  as  issuod) 200.00 

bMfividual  copies 2.25 


NO   OniMIQRICm}   TO   IMS   VOtURM  WSTO   pTOMUlQwOd   QUnflQ   tllO 

March  31,  19«4.  Dm  OK  vohmt  inuad  mo(  Apr   1.  1980,  thould  b* 

'Raiv  «e  itfUmbi  19.  19S3.  F&eUL  KGISTat.  Book  I 
•ion). 


■* — «-t —  r\tt4A 
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1,  1983 

Oct. 

1,  1983 

Oct. 

1,  1983 

Oct. 

1,  1983 

Oct. 

1,  1983 

Oct. 

1.  1983 

Oct. 

1,  1983 

Oct. 

1,  1983 

Oct. 

1,  1983 

Oct. 

1,  1983 

Oct. 

1,  1983 

Oct. 

1,  1983 

Oct. 

1,  1983 

Oct. 

1,  1983 

Oct. 

1.  1983 

Od. 

1,  1963 

Oct. 

1,  1983 

Oct. 

1,  1983 

Od. 

1,  1983 

«Sopt. 

19,  1983 

Od. 

1.  1983 

Nov. 

1.  1983 

Nov. 

1,  1983 

Od. 

1,1983 

Od. 

1,1983 

Od. 

1,  1983 

Od. 

1,  1983 

Od. 

1,  1983 

Od. 

1,1983 

Od. 

1,1983 

Jon. 

1,  1984 

1984 

1983 

1984 

1984 
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(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Service,  General  Services  Administration,  Washington, 
DC  20408.  under  the  Federal  Register  Act  (49  Stat.  50a  as 
amended  44  U.S.C  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  fl. 
Distribution  is  made  only  by  the  Superintendent  of  Documents. 
U5.  Government  Printing  Office,  Washington.  DC  20402. 

The  Federal  Regbtar  provides  a  uniform  system  for  making 
available  to  the  pubUc  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
apphcability  and  legal  effect,  documents  required  to  be 
pubUshed  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  pubUc 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  eariier  filing  is  requested  by  the 
issuing  agency. 

The  Fedetal  Registar  will  be  furnished  by  mail  to  subscribers 
for  $30aOO  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  tl.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  m  the  Fadaral  Registar. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 


The  President 

AOMINISTR/mVC  QBOCRSi 

45733     Determinatioo  under  Section  301  of  the  Trade  Act 
(Memorandum  of  November  16. 1984) 

Executive  Agenctee 

Agency  for  intemattomi  Develo|MMnt 

NOTKCS 

Hoaeing  guaranty  ptngramt;  -^ 

45tt5        Zimbabwe 

Meetings: 
45815        Joint  Committee  on  AgricuHoral  Research  and 
Development  et  al. 

Agricultural  IMailceting  Service 

RULES 

Perishable  Agricultural  Comaedities  Act: 
45735         Statutory  trust 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and 
Plant  Health  Infection  Service;  Farmers  Home 
Administration;  Federal  Grain  Inspection  Service; 
Forest  Service:  Rural  Electrification  Administration. 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Livestock  and  poultry  quarantine: 
45741        Lethal  avian  influenza;  interim 


Arts  and  Humanities,  National  Foundation 

NOtKCS 
Meetings: 

Design  Arts  Advisory  Panel 

Humanities  Panel 

Inter-Arts  Advisory  Panel 


45778 


Consumer  Product  Safety  Commission 
Nonccs 

Consent  agreements: 
Gee  Kay  Fabrics.  Inc^  et  al. 


45778 


45820 
45820 
45818 
45820 


458M 


45821 
45820 


45821 
45822 

45822 


45771 


Census  Bureau 


45770 
45770 


45748 


Voting  Rights  Act;  minority  language  assistance 
provision  determinations;  correction 

Civil  Rights  Commission 

NOTICEt 

Meetings;  State  advisory  committees: 
Oregon 
Rhode  Island 

Coast  Quard 

RULES 

Regattas  and  marine  perader 
Fort  Lauderdale  Christmas  Boat  Parade 


45779 

45779 
45778 


45779 


45770 


See  also  Censaa  Bureau:  faatemational  Trade 
Administration;  National  Bureau  oi  Standards 
NOTICES 

Agency  information  coUection  activities  under 
OMB  review 


Defense  I 

See  also  Uniformed  Services  University  ef  the 
Health  Sciences. 
NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 
Secretary  of  Defense  Media  Advisory  Council 

Drug  Enforcamant  Admlnialistioii 

Nonccs 

Registration  applications,  etc.;  controlled 

substances: 

Cuca  Pharmacy,  Inc. 

E.L  du  Pont  de  Nemours  &  Co. 

McCown,  Coleman  Preston.  D.D.S. 

Rosen,  Stephen  Granet,  D.D.S. 

Education  Department 


45761 
45764 
45765 


Elementary  and  secondary  education,  and 

postsecondary  education: 
State  grants  for  strengthening  skills  of  teacbers 
and  instruction  in  mathematics,  science,  foreign 
language,  and  computer  learning 

Employment  and  Training  Administration 

Nonccs 

Adjustment  assistance: 
Btrffialo  Color  Corp.  et  al. 
Sjoblom  Shake  ft  Shingle  Mill  et  aL ' 

Energy  Department 

See  also  Energy  Researdi  Office;  Federal  Energy 

Regiilatory  Commission;  Hearings  and  Appeals 

Office.  Energy  Department. 

NOTICES 

Meetings: 

National  Petroleum  Council 
Patent  licenses,  exclusive: 

Geotomographics.  Ltd. 

P.I.D.  Associates  Inc. 

Energy  Research  Offftoe 

NOTICES 
Meetings: 
Energy  Research  Advisory  Board 

Environmental  Protection  Ageacy 

PROPOSED  RtlLES 

Air  quality  implementation  plans;  approval  and 

promulgation:  various  States 

lowe 

Maryland 

New  Hampshire 
NOTICES 
Meetings: 

Science  Advisory  Boerd  (2  docwnents] 


rv 
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Pesticide,  food,  and  feed  additive  petitions: 
45806        American  Cyanamid  et  al.;  correction 

Toxic  and  hazardous  substances  control: 
45805,        Premanufacture  notices;  monthly  status  reports: 
45806         correction  (2  documents] 
45806        Premanufacture  notices  receipts;  correction 

Farmers  Home  Administration 
Nonccs 
45770     Natural  resource  management  guide;  meeting 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Boeing  (2  documents] 


45743, 

45744 

45745 

45746 

45745 

45747 


45755 
45756, 
45757 


45825 


45766 


45829 


45798 

45799 

45785 

45800 

45800 

45800, 

45801 

45801 

45803 

45803 

45786 

45804 

45786 

45804 

45787 

45804 

45805 

45787 

45787, 

45788 

45788 

45789 

45789 

45791 

45791 

45792 


Dowty  Rotol  Ltd. 

Short  Brothers  Ltd. 

McDonnell  Douglas 
Transition  areas  (2  documents) 
PROPOSCO  RULES 
Airworthiness  directives: 

Airbus  Industries 
Transition  areas  (2  documents) 

NOTICES 

Airport  noise  compatibility  program: 
Los  Angeles  International  Airport,  CA 

Federal  Communications  Commission 

PROPOSEO  RULES 

Frequency  allocations  and  radio  treaty  matters: 
Radiodetermination  satellite  service,  spectrum 
allocation  and  licensing;  extension  of  time 

Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act 

Federal  Energy  Regulatory  Commission 

NOTICES 
Hearings, 'etc.: 

Alle^eny  Generating  Co. 

Allegheny  Power  Service  Corp.  (2  documents] 

ANR  Pipeline  Co. 

Carolina  Power  &  Light  Co. 

Centel  Corp. 

Consolidated  Edison  Co.  of  New  York.  Inc.  (2 

documents] 

Florida  Power  Corp. 

Florida  Power  &  Light  Co.  (2  documents) 

Green  Mountain  Power  Corp. 

Idaho  Power  Co. 

Iowa  Power  &  Light  Co. 

K  N  Energy,  Inc. 

Louisiana  Public  Service  Commission  et  al. 

Louisville  Gas  &  Electric  Co. 

Mississippi  Power  &  Light  Co. 

Montaup  Electric  Co.  (2  documents) 

New  England  Power  Co. 

Niagara  Mohawk  Power  Corp.  (3  documents) 

Northern  Indiana  Public  Service  Co. 

Northern  Natural  Gas  Co. 

Northwest  Pipeline  Corp.  et  al. 

Oklahoma  Gas  &  Electric  Co. 

Pacific  Power  &  Light  Co. 

Panhandle  Eastern  Pipe  Line  Co.  (2  documents) 


45792 
45793 
45793 
45794 
45793 

45794 
45794 
45794 
45795 
45795 
45796 
45796 

45795 


45797 
45797 
45797 
45798 


Philadelphia  Electric  Co. 

Potomac  Electric  Power  Co. 

Public  Service  Co.  of  Indiana,  Inc. 

Public  Service  Co.  of  New  Mexico 

Public  Utilities  Commission  of  State  of  California 

et  al. 

Southwest  Gas  Corp. 

Texas-New  Mexico  Power  Co. 

Tennessee  Gas  Pipeline  Co. 

Tucson  Electric  Power  Co. 

Union  Electric  Co. 

Western  Gas  Interstate  Co. 

Wisconsin  Public  Service  Corp. 
Natural  gas  companies: 

Small  producer  certificates,  applications 
Small  power  production  and  cogeneration  facilities; 
qualifying  status;  certification  applications,  etc.: 

Abbott  Chemicals,  Inc. 

Gilroy  Energy  Co.,  Inc.  , 

Seadrift  Cogeneration 

Winooski  Hydroelectric  Co. 


Federal  Grain  Inspection  Service 

PROPOSED  RULES 

45751     Restrictions  on  representation 
Federal  Maritime  Commission 

NOTICES 
45807     Agreements  filed,  etc.  (2  documents) 

Federal  Mine  Safety  and  Health  Review 
Commission 

NOTICES 
45829     Meetings;  Sunshine  Act 


Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
Community  Bankshares,  Inc.,  et  al. 
First  Kentucky  National  Corp..  et  al. 
Suntrust  Banks,  Inc. 


45808 
45808 
45808 


45828 


45766 


45813 


45813 


45811 


45809 
45811 


Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  Bonds: 
Compass  Insurance  Co. 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Ruth's  Golden  Aster 
NOTICES 

Endangered  and  threatened  species  permit 
applications 
Marine  mammal  permit  applications 

Food  and  Drug  Administration 

NOTICES 

Medical  devices: 

Sulfur  hexafluoride  for  treatment  of  complex 

retinal  detachment;  application  request 
Meetings: 

Advisory  committees,  panels,  etc. 

Anti-Anginal  Agents  Workshop  on  Testing; 

cancellation 
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45748 


Forest  Service  -.%. 

NOTICES 

Meetings:  ^ 

Bridger-Teton  National  Forest  Grazing  Advisory 
Board 

General  Services  Administration 

RULES 

Federal  Information  Resources  Management 
Regulation: 

Looseleaf  edition;  Federal  agency  ordering 

procedures 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  National 
Institutes  of  Health 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
45780,        Cases  filed  [2  documents) 
45781 
45782     Special  refund  procedures;  implementation  and 

inquiry 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  National  Park  Service. 


Internal  Revenue  Service 

PROPOSED  RULES 
Excise  taxes: 

Crude  oil  windfall  profit  tax;  credit  or  refund  to 

certain  trust  beneficiaries 


45758 


45757 

45771 
45771 


45817 

45816 
45817 
45818 


45820 


International  Development  Cooperation  Agency 

See  Agency  for  International  Development. 

International  Trade  Administration 

PROPOSED  RULES 

Adjustment  assistance  for  firms  and  industries; 
correction 

NOTICES  • 

Meetings: 
Computer  Systems  Technical  Advisory 
Committee  et  al. 

Telecommunications  Equipment  Technical    - 
Advisory  Committee 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Marion  County  Railway  Co. 
Railroad  services  abandonment: 

Baltimore  &  Ohio  Railroad  Co.  (2  documents) 

Chesapeake  &  Ohio  Railway  Co.  (2  documents) 

Seaboard  System  Railroad,  Inc. 

Justice  Department 

See  Drug  Enforcement  Administration. 

Lat>or  Departntent 

See  also  Employment  and  Training  Administration. 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership 


LjwkI  Management  Bureau 

NOTICES 

Opening  of  public  lands: 
45814        Nevada;  correction 

Merit  Systems  Protection  Board 

PROPOSED  RULES 

Practice  and  procedure: 
45751        Ancillary  matters;  discovery  (service  of 
subpoenas) 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards.  Federal: 
45772        FIPS  COBOL;  proposed  revision 
45774        FIPS  Fortmn  and  FIPS  Minimal  Basic;  proposed 

revision 

t 

National  Institutes  of  Health 

NOTICES 
Meetings: 

45813  National  ^ancer  Institute 

National  Park  Service 

NOTICES  * 

Historic  Places  National  Register  pending 
nominations: 

45814  Indiana  et  al 

National  Science  Foundation 

NOTICES 

45823     Agency  information  collection  activities  under 
OMB  review 
Meetings: 

45823  Advisory  Council 

National  Transportation  Safety  Board 

NOTICES 

45829,    Meetings;  Sunshine  Act  (2  documents) 
45830 

Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 

45824  Reactor  Safeguards  Advisory  Committee 
45830     Meetings;  Sunshine  Act 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 
45830     Meetings;  Sunshine  Act 

Personnel  Management  Office 

NOTICES 
Meetings: 
45824        Federal  Prevailing  Rate  Advisory  Committee 

Railroad  Retirement  Board 

NOTICES 
45824     Agency  information  collection  activities  under 
OMB  review 

Rural  Electrification  Admlnlstratton 

PROPOSED  RULES 

Telephone  standards  and  specifications: 

45753  Filled  splice  closures  (Bulletin  345-72) 

45754  Shield  bonding  connectors  (Bulletin  345-65) 
45752        Telephone  station  protectors 


VI 
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45625 
45830 


45742 
45825 

45777 


45828 


Progrmw  Admintotf  tion 


Hazardous  materials: 
ICAO  technical  instructions;  implementation 

SecurMee  and  Exchenge  CommiMion 

NOTICES 

Hearings,  etc.: 

State  Bank  of  Victoria 
Meetings:  Sunshine  Act 

Small  Buslneaa  Admkiiatratlon 

RULfS 

Conflict  of  interests: 
Conduct  standards:  transfer  of  counselors 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


45829 


Meetings;  regional  advisory  councils: 
Vermont 

Textia  Agraamants  Imptemantatlon  Committaa 
Nonccs 

Cotton,  wool,  and  man-made  textiles: 
India 

Tranaportation  Dapartmant 

See  Coast  Guard;  Federal  Aviation  Administration: 
Research  and  Special  Programs  Administration. 

Traaaury  Dapartmant 

See  also  Fiscal  Service;  Interna!  Revenue  Service. 

NOTICES 

Erie  Lakawanna  Inc.;  sealed  bid  auction  of 

common  stock 

UnHormad  Sarvicaa  Univaraity  of  the  Health 
Sdancea 

NOTICES 

Meetings;  Sunshine  Act 


A  cumulative  list  of  tt>e  parts  affected  this  month  can  be  found  in 
ttw  Reader  Aids  section  at  the  end  of  this  issue. 


3CFR 

AdnMstrsthfC  Ofd#fK 
Mwworinduiii*. 

hk)vemt)6f  18.  1984., 45733 

5  CFR 

PropOMtf  RuIm; 

1255 45751 

7CFR 

46 45735 

Prepo9Ml  Rui^K 

800 45751 

1772  (3  documents) 45752- 

45754 

9  CFR 

81 45741 

13  CFR 

105 45742 

14  CFR 

39  (5  documents) 45743- 

45746 
71  (2  documents) 45747 

PropOMd  RmI— ; 

39 „ 45755 

71  (2  documents)......"....  45756. 

45757 

15  CFR 

Propo— d  Rutas: 

320 45757 


26  CFR 

Ptopowl  Wul— : 

51 45758 

33CFR 

100 45748 

34  CFR 

PropoMd  RutoK 

Ch.  VI 45834 

76 45834 

208 45834 

40  CFR 

PropoMd  RutM: 

52  (3  documente)...45761- 

45765 

41  CFR 

Ch.  201 45748 

47  CFR 

Pnpoma  IMuK 

2 45766 

49  CFR 

171 _ 45749 

173 45749 

1 75 45749 

50  CFR 
PropoMd  Rulee: 

17 45766 


Separata  Parts  In  Thia  Issue 

Part  II 

45834     Department  of  Education 


Additional  information,  including  a  Ust  of  public 
laws,  telephone  numbers,  and  Hnding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue 
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Presidential  Documents 


Title  3— 

The  President 


Memorandum  of  November  16,  1984 

Determination  Under  Section  301  of  the  Trade  Act  of  1974 


) 


Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  Section  301(a)(2)  of  the  Trade  Act  of  1974,  as  amended  (19  U.S.C. 
2411(a)(2)).  I  have  determined  that  restrictions  imposed  by  the  Government  of 
Argentina  through  its  postal  authorities  on  services  provided  by  U.S.  courier 
companies  are  unreasonable  and  a  restriction  of  U.S.  commerce  for  the 
reasons  stated  below. 

With  a  view  toward  elimination  of  these  restrictions.  I  am  directing  you  to 
hold  another  round  of  consultations  as  requested  by  the  Government  of 
Argentina.  I  further  instruct  you  to  submit  proposals  for  action  under  Section 
301  within  thirty  days  if  the  issue  is  not  resolved  through  consudtations. 

Statement  of  Reasons 

Based  on  a  petition  by  the  Air  Courier  Conference  of  America,  the  USTR 
initiated  an  investigation  on  November  7.  1983,  into  complaints  that  the 
Government  of  Argentina  through  its  Postal  Administration,  ENCOTEL.  had 
imposed  restrictions  on  the  delivery  of  time-sensitive  commercial  documents, 
which  have  essentially  prohibited  U.S.  couriers  from  the  international  carriage 
of  such  items. 

In  an  effort  to  resolve  the  issue,  the  United  States  held  a  series  of  consulta- 
tions with  the  Government  of  Argentina  and  ENCOTEL  During  the  first  of 
these  meetings.  ENCOTEL  claimed  that  its  restriction  of  courier  services  was 
based  on  the  Express  Mail  Agreement  between  ENCOTEL  and  the  U.S.  Postal 
Service  and  their  national  postal  monopoly. 

In  follow-up  discussions,  the  Argentine  representatives  agreed  with  the  U.S. 
point  that  the  Express  Mail  Agreement  did  not  provide  the  basis  for  exclusion 
of  the  couriers  from  the  market  for  delivery  of  time-sensitive  commercial 
items.  It  was  explained  further  that,  as  a  matter  of  U.S.  Postal  Service  policy, 
air  couriers  were  outside  the  scope  of  postal  treaties  and  agreements  and  that 
the  couriers  provided  a  service  different  from  that  provided  by  the  postal 
services  even  under  Express  Mail  Agreetnents. 

The  Government  of  Argentina  indicated  its  intent  to  resolve  the  matter  but  no 
action  has  been  taken  to  eliminate  the  restrictions  on  courier  services.  How- 
ever. Argentina  has  recently  requested  an  additional  roimd  of  consultations 
with  a  view  toward  resolving  the  issue. 
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I  have  concluded  that  U.S.  interests  would  best  be  served  by  stating  unequivo- 
cally that  the  Argentine  restrictions  are  unreasonable  and  a  restriction  of  U.S. 
conunerce.  In  deference  to  the  Argentine  request.  I  have  instructed  the  USTR 
to  engage  in  a  Hnal  round  of  consultations.  Failing  resolution  of  the  issue 
within  thirty  days.  I  will  consider  other  appropriate  action  under  Section 
301(a]. 

This  determination  shall  be  published  in  the  Federal  Register. 


a 


crvsjiiU^ 


THE  WHITE  HOUSE, 
Washington,  November  16,  1984. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat>ility  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  SO  Mies  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Stperintertdent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servic* 

7  CFR  Part  46 

Regulatione  Under  the  Perishable 
Agriculturel  Convnodltlee  Act; 
Addition  of  Provisions  To  Effect  a 
Statutory  Trust 

AQENCV:  Agricultural  Mariceting  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rulemaking 
provides  amendments  to  Part  46,  of  the 
Regulations  (other  than  Rules  of 
Practice)  under  the  Perishable 
Agricultural  Commodities  Act  (PACA). 
The  purpose  of  the  amendments  is  to 
implement  Pub.  L  98-273,  approved  May 
7, 1964,  by  which  Congress  amended  the 
PACA  to  impress  a  statutory  trust  on 
perishable  agricultural  commodities 
received  by  commission  merchants, 
dealers,  and  brokers  for  the  benefit  of 
suppliers,  sellers,  or  agents  who  have 
not  been  paid.  Such  commodities  and 
proceeds  from  their  sale  are  to  be  held 
in  a  floating  trust  by  the  receiver  so  as 
to  be  available  as  a  source  of  payment 
to  any  unpaid  supplier,  seller,  or  agent 
until  payment  of  money  owed  in 
connection  with  fruit  and  vegetable 
transactions  has  been  made.  The 
regulations  describe  the  transactions  to 
which  the  trust  applies,  how  the  trust 
will  be  effectuated  and  how  ri^ts  to 
trust  assets  are  to  be  perfected  and 
preserved.  In  addition,  ciurent 
regulations  are  amended  where 
necessary  so  as  to  carry  out  the 
purposes  of  the  statutory  trust. 

Emcnvc  OATK  December  20. 1984. 

FOR  PUfrrHER  INFORMATION  CONTACT 

John  D.  Flanagan.  Assistant  Chief, 
P.A.C.A.  Branch.  Fruit  and  Vegetable 
Division,  AMS,  Room  209S,  U.S. 


Department  of  Agriculture.  Washington. 
D.C.  2Q250  (202)  447-^212. 
SUPM.EMB«TARV  MFORMATION:  These 
actions  have  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
E.0. 12291  and  have  been  classified  as 
"normia)or"  because  they  do  not  meet 
any  of  the  criteria  identified  under  the 
Executive  Order.  These  actions  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  nor  will  they  result 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  These 
actions  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  William  T.  Manley,  Deputy 
Administrator.  Agricultural  Marketing 
Service,  has  certified  that  these  rules  do 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Although  there  are  numerous 
small  entities  doing  business  subject  to 
the  Perishable  Agricultural  Commodities 
Act,  these  regulations  merely  assure 
suppliers,  sellers,  or  agents  that  assets 
will  be  available  from  which  they  will 
be  paid  in  the  event  of  nonpayment  by 
the  buyer  or  receiver.  The  regulations  do 
not  change  a  buyer  or  receiver's  liability 
to  a  supplier,  seller,  or  agent  on  its 
underlying  sales  contract. 

Discussion  of  Comments 

On  August  28, 1984.  the  Department  of 
Agriculture  (USDA)  proposed 
regulations  that  would  amend  7  CFR 
Part  46  of  the  Perishable  Agricultural 
Commodities  Act.  The  30-day  period  for 
comments  on  the  proposals  expired 
September  27. 1984. 

During  the  comment  period,  the  USDA 
received  29  letters.  Twenty  commentors 
stated  that  they  approved  of  the 
legislation  and  regulations.  Several 
comments  were  received  which  asked 
for  clarification  and  changes  in  the 
proposed  regulations. 

General 

One  commentor  recommended  that 
the  term  "default"  in  \  46.46(b)(3)  be 
deleted.  One  commentor  stated  that  the 
word  "contemplated"  in  5  46.46(c)  was 
not  properly  used  and  that  the  word 
"goods"  in  S  46.46(dKl)  be  changed  to 
"perishable  agricultural  commodity". 


Another  commentor  stated  that  the 
words  "final  sale"  in  §  46.2(aa)(l)  should 
be  defined  or  referenced  and  the  phrase 
".  .  .  date  of  the  accounting  for  the 
initial  shipment ..."  in  {  46.2(zK2) 
should  be  defmed.  The 
recommendations  were  not  accepted 
since  the  terms,  words,  and  phrases  are 
appropriate  in  their  current  cootext.  and 
are  applicable  to  the  regulations  as 
drawn.  Another  commentor  thought  the 
term  "acceptance"  as  used  in 
§§  46.2(z)(2)  and  46.2(aaKl)  should  be 
either  defined  or  referenced.  The  terra 
"acceptance"  is  already  defined  in 
§  46J2(dd)  of  the  current  regulations,  and 
is  applicable  to  these  provisions. 

One  commentor  observed  that  it 
appeared  that  while  the  regulations 
provide  that  the  trust  provisions  shall  be 
implemented  on  or  after  the  effective 
date  of  the  regulations,  the  legislative 
history  states  that  the  legislation 
became  effective  on  enactment.  The 
comment  addressed  only  a  limited  part 
of  the  legislative  history.  In  its  directive 
to  the  Secretary  of  Agriculture.  Congress 
confirmed  that  there  is  a  need  to  follow 
the  rule-making  procedure  to  establish 
enabling  regulations.  Thus,  the 
amendments  cannot  be  implemented 
until  the  regulations  are  effective. 

One  commentor  questioned  whether 
accounts  receivable  sold  by  a  principal 
<;  to  a  third  party  are  subject  to  the  trust 
provision  and  asked  whether  a  buyer  of 
receivables  could  file  a  claim  against  the 
trust  to  collect  the  receivables.  The 
purchaser  of  accounts  receivable  is  not 
a  trust  beneficiary  and  buys  at  its  own 
risk  since  these  trust  assets  are  subject 
to  recall  for  payment  to  unpaid  produce 
sellers. 

One  commentor  asked  whether  a  crop 
lien-holder  could  file  a  claim  against  the 
trust  to  collect  from  a  person  who  has 
paid  a  grower  for  fhiits  and  vegetables 
as  to  whose  crop  the  lender  holds  a  lien. 
Trust  benefits  accrue  only  on  trading 
transactions  in  fruits  and  vegetables, 
and  assets  are  set  aside  to  pay 
obligations  incurred  only  in  cormection 
with  those  transactions. 

One  commentor  asked  whether  there 
would  be  a  pro-rata  distribution  of 
assets  in  instances  where  there  were 
insufficient  funds  to  pay  the  full  amount 
owed  the  creditors.  Where  USOA  may 
become  involved,  an  informal 
distribution  would  be  made  on  a  pro- 
rata basis  to  beneficiaries  who  have 
protected  their  rights  to  trust  benefits. 
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Where  a  court  is  involved,  USOA  would 
recommend  to  the  court  that  the 
available  trust  assets  be  distributed  on  a 
pro-rata  basis  to  all  beneficiaries  who 
have  protected  their  right  to  trust 
benefits. 

Once  conunentor  asked  if  the  USOA 
would  make  a  determination  of  contract 
liability  in  instances  where  there  is  a 
valid  dispute  over  contract  performance. 
A  notice  to  protect  rights  to  trust 
benefits  preserves  the  right  to  claim 
against  trust  assets.  The  notice  must  be 
filed  by  a  beneficiary  within  30  days 
after  the  date  payment  under  the  terms 
of  the  contract  became  past  due.  The 
obligation  for  timely  filing  cannot  be  set 
aside  or  extended.  Any  dispute  could  be 
resolved  without  adversely  affecting  a 
claim  against  trust  assets. 

One  commentor  requested 
clarification  as  to  when  payment  was 
due  growers  from  grower's  agents  in 
transactions  that{:all  for  an  agent  to 
accept  goods  for  storage  and  packing 
and  sale  to  be  on  a  later  date.  The 
prompt  accounting  and  prompt  payment 
requirements  set  forth  in  §§  46.2(z)((2) 
and  46.2(aa)(8)(9)  of  the  regulations 
require  that  accounting  and  payment  be 
made  within  30  days  after  the  goods  are 
received  for  sale.  Trust  coverage  begins 
when  the  goods  are  received  by  the 
agent.  The  agreed  upon  time  for  prompt 
payment  between  a  grower's  agent  and 
its  customer  begins  to  run  when  the 
goods  are  sold.  Section  46.2(z)(2)  has 
been  amended  to  clarify  the  agent's 
responsibility  for  accounting  in 
marketing  contracts  that  include  storage 
of  goods  prior  to  sale. 

One  commentor  stated  that  the  word 
"ownership"  was  confusing  when 
apphed  to  contracts  since  it  was  not 
clear  when  time  to  file  a  trust  notice 
would  begin  and  should  be  redrafted. 
We  cannot  accept  this  recommendation. 
The  language  of  the  regulations  is  clear 
that  the  trust  comes  into  effect  when  the 
goods  are  received,  but  the  times  for 
payment  under  the  trust  are  as  set  forth 
in  the  prompt  payment  regulations, 
S  46.2(aa],  or  as  otherwise  agreed 
between  the  contracting  parties. 

Section  46.2fz)f2J 

One  commentor  questioned  whether 
the  requirement  for  an  initial  accounting 
by  a  grower's  agent  and  subsequent 
interim  accountings  during  a  crop 
season  coidd  be  changed  by  written 
agreement  A  grower's  agent  and  its 
principal  can  agree  to  times  for 
accounting  and  payment  for  goods 
different  than  those  contained  in  the 
prompt  accounting  and  prompt  payment 
regulations.  A  grower's  agent  cannot 
avoid  its  responsibility  to  protect  its 
principal's  rights  to  trust  beneHts  by  a 


contractual  agreement.  However,  a 
principal  may  elect  to  waive  its  rights  to 
trust  benefits  (S  46.46(d)(2)). 

Sections  46.2(aa)(l)  and  46.2(z)(2) 

Two  commentors  objected  to  the 
provisions  in  the  regulations  that 
commission  merchants  must  "account 
promptly"  and  "make  full  payment 
promptly"  within  20  days  from  the  date 
goods  are  accepted  at  destination.  Both 
commentors  stated  that  the  current 
regulation  calling  for  payment  within  ten 
days  after  the  date  of  last  sale  was  more 
workable.  The  regulations  defining 
prompt  accounting  and  payment  were 
modified  so  as  to  insure  that  trust 
benefits  would  be  available  to  the 
principal.  It  was  necessary  that  a  firm 
time  for  payment  be  established. 
Without  a  positive  time  for  prompt 
accounting  and  payment,  the  owner  of 
the  goods  would  lose  its  right  to  trust 
benefits.  The  recommendation  was  not 
accepted.  The  20-day  period  also  fulfills 
the  intent  of  Congress  that  the  Secretary 
of  Agriculture  establish  a  reaasonable 
time  for  payment  agreements. 

Section  46.2(aa)(8) 

One  commentor  suggested  that  the 
provision  calling  for  payment  by  a 
grower's  agent  in  five  days  from  the 
date  the  agent  is  paid  be  changed  from 
five  calendar  days  to  five  working  days. 
This  recommendation  was  not  accepted. 
Current  regulations  include  Sundays  and 
holidays  in  computing  time  periods  for 
prompt  payment  under  the  Act.  No 
problems  have  been  encountered  in  the 
apphcation  of  this  rule.  It  is  the  intent  of 
the  legislation  that  monies  owed  by 
agents  to  their  principal  be  paid 
promptly. 

Section  46.46(a) 

One  commentor  indicated  the  phrase 
"...  existing  as  of   .  .  ."  was  unclear 
and  should  be  deleted.  This 
recommendation  was  not  accepted 
".  .  .  since  existing  as  of .  .  ."  deals  with 
transactions  that  are  entered  into  prior 
to  the  effective  date  of  the  regulations 
but  which  still  be  protected  under  the 
trust  if  a  timely  notice  is  filed.  It  would 
also  cover  contracts  entered  into  prior  to 
the  effective  date  of  the  regulations,  but 
which  call  for  performance  at  a  later 
date,  i.e.,  futures  contracts. 

Section  46.46(b)(1) 

One  commentor  expressed  concern 
that  it  did  not  appear  clear  when  goods 
will  be  considered  to  have  been 
"received"  in  cases  when  there  is  an 
invalid  rejection.  As  a  result  of  this 
comment,  \  46.46(b)(1)  has  been 
reworded  and  referenced  to  present 
regulations,  S  46.2(bb]. 


^     One  commentor  asked  whether  the 
word  "proffered"  in  the  definition  of 
"received"  meant  at  the  time  a  shipper 
places  a  commodity  free  on  board  or  did 
it  mean  when  the  shipment  arrived  at 
destination.  Goods  could  be  "proffered" 
at  any  time  or  place  in  the  marketing 
chain. 

Section  46.46(c) 

One  commentor  submitted  language 
which  it  suggested  be  added  to  this 
section  that  would  provide  that  a  buyer 
of  trust  assets  would  receive  them  free 
of  any  trust  interest.  This  language 
cannot  be  accepted  since  the  legislation 
states  that  all  trust  assets  shall  be 
available  in  trust  until  full  payment  is 
made  to  the  sellers.  A  purchaser  of  trust 
assets  could  only  hold  a  secondary 
interest  since  the  assets  would  be  7 

subject  to  recall. 

Section  46.46(d)(2) 

One  commentor  questioned  whether  a 
broker  should  be  held  responsible  for 
preserving  its  principal's  rights  under 
the  trust.  Brokers  whose  operations  are 
confined  to  performing  the  duties  of 
negotiating  sales  and  purchases  on 
behalf  of  the  vendor  or  purchaser,  with 
the  principal  invoicing  the  buyer,  do  not 
have  additional  trust  responsibilities. 
Brokers  who  act  on  behalf  of 
undisclosed  principals  assume  the  trust 
responsibilities  of  the  undisclosed 
principal  and  must  comply  with  the  trust 
requirements.  Also,  brokers  that  accept 
responsibility  to  act  as  an  agent, 
performing  duties  including,  but  not 
limited  to,  those  of  taking  billing, 
receiving  goods,  invoicing,  and 
collecting  monies  due  the  seller  have  an 
agent's  responsibility  under  the  trust 
provisions.  They  must  maintain  the 
trust,  are  responsible  for  giving  timely 
written  notice  to  a  defaulting  debtor, 
and  filing  timely  notices  with  the 
Secretary  of  Agriculture  to  preserve  the 
principals'  rights  to  trust  benefits. 

One  commentor  was  concerned  that 
the  waiver  explanation  in  this  section 
was  worded  so  as  to  indicate  that  only 
principals  to  an  agency  agreement  could 
waive  their  rights  to  trust  protection, 
and  that  there  was  no  provision  for 
waivers  under  different  types  of 
contracts.  The  regulations  establish  the 
makeup  of  an  effective  waiver.  They  are 
not  intended  to  address  contracting 
parties'  rights  to  execute  waivers. 

One  commentor  objected  to 
S  46.46(d)(2)  of  the  regulations  as  placing 
undue  and  obligatory  burdens  on  all 
commission  merchants  and  said  it 
should  be  deleted.  This  recommendation 
cannot  be  accepted.  The  commission 
merchant  is  the  person  who  knows 
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when  and  to  whom  the  goods  were  sold. 
It  has  the  responsibility  to  protect  the 
principal's  rights  to  trust  benefits. 

Section  46.46(f)(l)(2) 

One  commentor  stated  that  terms  of 
payment  are  arranged  at  the  time  a 
transaction  is  entered  into  end  not 
before  the  transaction  is  made  and  that 
the  regulations  should  be  changed  to 
clarify  this.  This  recommendation 
cannot  be  accepted.  The  regulations 
track  the  requirements  of  the  legislation 
and  confirm  the  expressed  intent  of 
Congress  that  parties  that  elect  to  use 
times  for  payment  different  from  those 
set  out  in  (  4e.4a(aa)  of  the  regulations 
have  the  obligation  to  reduce  the 
agreement  to  writing  during  the 
negotiations  before  entering  into  the 
transaction. 

One  conunentor  indicated  that  the 
majority  of  shipments  were  not  paid  for 
in  30  days,  and  that  45  days  should  be 
the  maximum  time  for  payment  to  which 
a  seller  can  agree  to  and  still  qualify  for 
coverage  under  the  trust.  This 
recommendation  was  not  accepted  since 
administrative  experience  and  industry 
sources  indicated  a  30-day  payment  is 
reasonable.  The  30-day  period  also 
fulfills  the  intent  of  Congress  that  the 
Secretary  of  Agriculture  establish  a 
reasonable  time  for  payment  for  credit 
transactions. 

Section  46.46(g)(2) 

One  commentor  observed  that  the 
term  "given"  as  set  out  in  (  46.46(g)(2) 
was  not  clear  as  to  whether  it  meant 
when  the  notice  of  trust  was  mailed  by 
the  trust  beneficiary  or  when  the  debtor 
receives  the  notice.  The  legislators  did 
not  address  the  meaning  of  the  term 
"given".  It  is  intended  that  in  the 
absence  of  a  showing  to  the  contrary, 
the  notice  has  been  "given"  to  the 
debtor  on  the  same  date  as  a  notice  to 
protect  rights  to  trust  benefits  is  filed 
with  Secretary  of  Agriculture. 

Trust  Proviskm 

The  purpose  of  the  Perishable 
Agricultural  Commodities  Act  ("PACA" 
or  "the  Act "),  7  U.S.C.  449a-4998,  is  to 
suppress  unfair  and  fraudulent  practices 
in  the  marketing  of  fruits  and  vegetables 
in  interstate  and  foreign  commerce.  The 
Act  provides  a  code  of  fair  play  in  the 
marketplace,  and  provides  aid  to  traders 
in  enforcing  their  contracts.  In  the  past 
few  years,  three  problem  areas  have 
become  apparent.  They  reflect  changes 
in  the  industry's  financial  picture,  and 
have  added  an  abnormal  marketing  risk 
burden  against  which  sellers  are  unable 
to  protect  themselves.  Climbing 
overhead  costs,  including  the  cost  of 
debt  servicing,  are  reflected  by  a 


marked  increase  in  delayed  payments 
for  produce.  Also,  an  increase  in  hidden 
security  agreements  which  encumber 
buyers'  assets  results  in  the  diversion  of 
money  owed  for  produce  away  from 
suppliers.  Finally,  business  fa^ures  and 
bankruptcy  losses  with  no  possibility  of 
meaningful  recovery  have  shown  a 
steady  increase.  These  factors  combine 
to  prejudice  sellers'  ability  to  obtain 
prompt  payment  for  produce.  It  is  these 
problem  areas  that  the  provisions  of 
Pub.  L.  98-273  are  intended  to  overcome. 

These  amendments  to  the  Perishable 
Agricultural  Commodities  Act  provide 
suppliers  and  sellers  of  fruits  and 
vegetables,  or  their  agents,  a  self-help 
tool  that  will  enable  them  to  protect 
themselves  against  the  abnormal  risk  of 
losses  resulting  from  alow-pay  and  no- 
pay  practices  by  buyers  or  receivers  of 
fruits  and  vegetables.  Pub.  L  96-273 
impresses  a  trust  on  commodities 
received,  food  and  other  products 
derived  from  them,  and  any  receivables 
or  proceeds  from  their  sale  for  the 
benefit  of  all  unpaid  suppliers,  sellers, 
and  agents.  When  goods  are  not  paid  for 
promptly,  suppliers,  sellers,  or  agents 
must  file  written  notice  with  the  debtor 
and  the  Secretary  to  preserve  their  right 
to  trust  benefits.  The  district  courts  of 
the  United  States  are  vested  with 
jurisdiction  to  entertain  (i)  actions  by 
trust  beneficiaries  to  enforce  payment 
from  the  trust  and  (ii)  actions  by  the 
Secretary  to  prevent  and  restrain 
dissipation  of  the  trust.  Failure  to 
maintain  the  trust  is  a  violation  of 
Section  2  of  the  Act  and  action  can  be 
taken  by  the  Secretary  to  revoke  or 
suspend  the  license  of  a  violator.  The 
regulations  clarify  and  add  to  present 
rules  in  order  to  establish,  where 
needed,  times  for  prompt  payment  so  as 
to  qualify  the  transactions  for  trust 
benefits.  The  regulations  also  set  forth 
the  maximum  time  within  which 
suppliers,  sellers,  and  agents  may  agree 
payment  is  due,  and  still  be  covered  by 
the  trust  provision.  They  also  define  the 
responsibilities  of  agents  to  protect  the 
rights  of  their  principals. 

Explanation  of  the  Regulations 

The  regulations  define  the  rights  and 
obligations  of  sellers,  buyers,  and  third 
parties  with  respect  to  the  trust.  The 
following  section-by-section  analysis 
sets  forth  the  reasons  for  the 
regulations,  and  their  anticipated 
application  to  the  business  of  buying 
and  selling  perishable  agricultural 
commodities. 

Section  46.46(a)  provides  that  all 
transactions  in  perishable  agricultural 
commodities  existing  as  of  and  entered 
into  on  or  after  the  effective  date  of  the 
regulations  will  be  subject  to  the  trust 


requirements  of  S  46.46.  The  regulations 
fulfill  the  Congressional  intent  as  to  the 

,.  application  of  the  statutory  trust 

^^^provisions. 

'    The  legislation  includes  the  terms 
"received  ",  "dissipation",  and  "calendar 
days"  without  providing  a  full  definition. 
These  terms  are  essential  to  the 
administrabon  of  the  trust  provisions. 
j>ut  they  are  not  currently  defined  in  the 
regulations.  Definitions  are  included  in 
the  regulations  as  (  46.46(b).  The 
regulations  also  define  the  term 
"default '  in  i  46.46(b)(3). 

Section  5(c)(2)  of  the  legislation 
impresses  a  trust  on  perishable 
agricultural  commodities  received  by  a 
commission  merchant,  dealer,  or  broker 
in  all  transactions,  and  on  all 
inventories  of  food  or  other  products 
derived  from  perishable  agricultural 
commodities,  and  any  receivables  or 
proceeds  from  the  sale  of  such 
commodities  or  products  for  the  benefit 
of  all  unpaid  sellers,  suppliers,  and 
agents  until  full  payment  is  made  of  the 
sums  owing  in  connection  with  such 
transactions.  As  used  in  section  5(c)(2) 
of  Pub.  L.  98-273,  "received"  means  the 
time  when  the  buyer,  receiver,  or  agent 
gains  ownership  of,  control  over,  or 
possession  of  the  perishable  agricultural 
commodities.  This  definition  is 
contained  in  {  46.46(b).  It  also  provides 

.  for  situations  in  which  there  has  been  a 
rejection  of  goods  witiiout  reasonable 
cause.  This  definition  relates 
specifically  to  the  time  the  trust 
becomes  effective. 

TTje  term  "dissipation"  can  be 
summarized  as  an  act  or  failure  to  act 
which  could  prejudice  trust  assets  or  the 
ability  of  the  unpaid  supplier,  seller,  or 
agent  to  obtain  payment  due. 
The  definition  clarifies  the 
circumstances  or  actions  that  constitute 
"dissipation",  and  which  could  trigger 
action  by  the  Secretary  when  he 
initiates  action  in  the  district  courts  of 
the  United  States  to  obtain  a  restraining 
order  or  other  injunctive  relief  against 
such  dissipation  of  trust  assets.  This 
definition  is  contained  in  S  46.46(b)(2)  of 
the  regulations. 
^    The  legislation  estabUshes  that  a 
beneficiary  must  act  to  preserve  its 
rights  to  trust  benefits  by  filing  a  written 

.f  notice  with  the  debtor  and  the  Secretary 
within  30  calendar  days  after  a  default 
in  payment  by  a  buyer  or  receiver  in 
connection  with  the  purchase  or  receipt 
of  perishable  agricultival  commodities. 
The  regulations  make  it  clear  that  a 
default  occurs  when  a  buyer  or  receiver 
of  perishable  agricultural  commodities 
fails  to  pay  for  them  within  the 
appropriate  time  period  for  the  type  of 
transaction  involved,  as  provided  in 
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§  46.2(aa]  of  the  regulations,  or  as 
otherwise  agreed  upon  by  the  parties.  A 
default  also  occurs  when  a  party  first 
learns  that  a  payment  instrument  which 
it  has  received  has  been  dishonored. 
This  definition  is  contained  in 
§  46.46(b)(3)  of  the  regulations. 

Defining  "calendar  days"  as  used  in 
section  5(c)(2)  of  the  legislation 
establishes  the  means  of  protecting  trust 
beneficiaries'  ability  to  file  a  timely 
notice  to  preserve  their  trust  benefits 
when  the  thirtieth  calendar  day  falls  on 
a  Saturday,  Sunday,  or  holiday.  This 
definition  is  found  in  i  46.46(b)(4)  of  the 
regulations. 

The  legislation  provides  that  the 
perishable  agricultural  commodities 
received  in  all  transactions  and  all 
inventories  of  food  or  other  products 
derived  from  the  commodities,  and  all 
receivables  or  proceeds  from  the  sale  of 
such  commodities  shall  comprise  the 
trust.  Section  46.46(c)  of  the  regulations 
clarifies  the  intent  of  Congress  that  the 
trust  is  to  be  a  nonsegregated  "floating" 
trust,  and  that  coii^mingling  of  trust 
assets  is  permitted.  There  is  no 
necessity  to  specifically  identify  all  of 
the  trust  assets  through  the  entire 
accrual  and  disposal  process  other  than 
as  required  under  current  regulations. 
When  claiming  under  the  trust  it  is  the 
responsibility  of  the  claimant  against  the 
trust  to  establish,  through  business 
records,  the  details  of  the  transaction  for 
which  payment  is  sought. 

Trust  assets  are  available  for  other 
uses  by  the  buyer  or  receiver.  For 
example,  trust  assets  may  be  used  to 
pay  other  creditors.  It  is  the  buyer's  or 
receiver's  responsibility  as  trustee  to 
insure  that  it  has  sufficient  assets  to 
assure  prompt  payment  for  produce  and 
that  any  beneficiary  under  the  trust  will 
receive  full  payment,  including  sufficient 
assets  to  cover  the  value  of  disputed 
shipments. 

While  the  regulations  do  not  prohibit 
a  buyer  or  receiver  from  granting  a 
seciu^d  interest  in  trust  assets,  they 
make  it  clear  that  the  secured  interest  is 
secondary  and  specifically  voidable  in 
order  to  satisfy  debts  to  unpaid 
suppliers,  sellers,  or  agents  in  perishable 
agricultural  commodity  transactions. 
Similarly,  claims  of  non-secured 
creditors  are  subordinate  to  the  priority 
trust  claims  of  supplier-creditors. 

If  a  buyer  or  receiver  declares 
bankruptcy,  makes  an  assignment  for 
the  benefit  of  creditors,  declares  its 
intention  to  sell  under  the  bulk  sales 
law,  or  otherwise  terminates  its 
business,  trust  assets  are  not  to  be 
considered  part  of  the  estate  to  be 
distributed  to  other  creditors  or  sold 
unless  all  trust  beneficiaries  have  been 
paid.  This  follows  the  precedent  of  the 


similar  statutory  trust  imposed  on 
certain  assets  of  meat  packers,  after 
which  the  statutory  trust  provision  of 
the  PACA  has  been  patterned. 

Since  all  types  of  transactions  in 
perishable  agricultural  commodities  are 
subject  to  trust  benefits,  responsibilities 
accrue  to  each  supplier,  seller,  agent, 
receiver,  and  buyer  in  the  marketing 
chain.  Section  46.46(d)(1)  provides  that  a 
supplier,  seller  or  agent  who  has  met  the 
eligibility  requirements  of  §  46.46(f)(1) 
and  (2)  is  automatically  eligible  to 
participate  in  the  trust  upon  the  transfer 
of  ownership,  possession,  or  control  of 
the  commodities  to  the  buyer  or 
receiver.  Such  supplier,  seller  or  agent 
must  act  to  preserve  its  right  to 
participate  by  filing  a  notice  of  its  intent 
in  accordance  with  S  46.46(g),  which  is 
discussed  below. 

Section  46.46(d)(2)  deals  with 
situations  in  which  a  commission 
merchant,  dealer  or  broker  acts  as  an 
agent  for  a  seller  or  supplier.  The 
provision  makes  clear  that  such  an 
agent  must  negotiate  a  contract  on 
behalf  of  its  principal  which  qualifies  for 
trust  protection  unless  the  principal 
previously  waived  its  right  to  participate 
in  the  trust.  The  requirements  for  an 
effective  waiver  are  set  forth  in  this 
section.  The  agent  also  has  the  duty  to 
file  timely  notices  to  preserve  trust 
benefits  with  the  buyer  or  receiver  and 
the  Secretary  as  provided  in  §  46.46(g).  It 
cannot  avoid  this  duty  by  a  contract 
provision. 

When  an  agent  gains  ownership, 
possession  or  control  of  commodities,  it 
is  subject  to  the  trust  requirements.  In 
other  instances,  the  principal  will  have 
recourse  against  an  agent  because  the 
agent  has  agreed  to  receive  payment  for 
the  goods. 

Section  46.46(e)  requires  that  trust 
assets  must  be  freely  available  to  satisfy 
transactions  in  fruits  and  vegetables  and 
flags  dissipation  as  a  violation  of 
Section  2  of  the  Act.  This  carries  out  the 
intent  of  Congress  in  amending  the  Act. 
It  is  incumbent  upon  buyers  or  receivers 
to  insure  that  trust  assets  are  available 
to  pay  suppliers,  sellers,  or  agents. 
Dissipation  of  the  trust  assets  and  other 
actions  which  breach  this  duty  of  trust 
maintenance  would  be  sanctionable.  In 
addition,  it  is  incumbent  upon  a  seller's 
agent  to  protect  its  principal's  rights  to 
trust  protection.  The  agent's 
responsibilities  are  set  forth  in 
§§  46.46(d)  and  46.2  (z)  and  (aa),  and  are 
discussed  elsewhere  in  this  document. 
The  regulations  impose  strict  duties  on 
all  sellers'  agents  because  they  have  the 
potential  to  prejudice  a  seller's  rights 
and  thus  defeat  the  purposes  of  the 
amendment.  For  example,  under  these 
regulations  an  agent  who  failed  to 


preserve  its  principal's  rights  by  not 
filing  the  timely  notices  as  required 
would  be  considered  to  have  failed  to 
perform  a  duty  in  violation  of  Section  2 
of  the  Act. 

The  legislation  provides  that  in  order 
to  preserve  its  benefits,  a  supplier, 
seller,  or  agent  must  file  its  written 
notice  of  intent  to  preserve  its  rights  to 
trust  benefits  with  the  debtor  and  the 
Secretary  within  30  calendar  days  after 
a  debtor's  default  in  payment.  The 
legislation  also  sets  forth  requirements 
for  the  preparation  and  preservation  of 
records  of  written  agreements  which 
vary  the  time  for  payment  from  the 
times  prescribed  in  the  regulations. 
Section  46.46(f)(1)  carries  out  the 
expressed  intent  of  Congress.  It  provides 
that  if  the  sales  contract  is  silent  as  to 
the  time  for  payment,  the  times  specified 
in  S  46.2(aa)  of  the  regulations  apply  to 
the  transaction  and  that  the  transaction 
is  subject  to  trust  protection.  If  they 
agree  to  a  payment  period  different  from 
those  established  in  §  46.2(aa),  the 
parties  have  the  responsibility  to  reduce 
the  agreement  to  writing  during  the 
negotiations  before  entering  into  the 
transaction.  A  copy  must  be  maintained 
in  each  party's  records,  and  the  times 
for  payment  must  be  disclosed  on 
invoices,  accountings  and  other 
documents  relating  to  the  transaction. 

Congress  directed  the  Secretary  to 
establish  the  maximum  time  by  which 
the  parties  to  a  transaction  can  agree 
payment  must  be  made  and  still  qualify 
for  coverage  under  the  trust.  An 
agreement  for  payment  after  such  time 
will  not  qualify  for  trust  coverage. 

Current  payment  practices,  as 
reflected  by  administrative  experience 
and  industry  sources,  indicate  that 
contracts  calling  for  payment  within  30 
days  from  receipt  and  acceptance  of  the 
goods  should  qualify  for  trust  coverage, 
and  that  contracts  that  call  for  later 
payment  should  not  qualify  for  trust 
coverage.  Therefore,  as  set  forth  in 
§  46.46(f)(2),  if  an  agreement  calls  for 
payment  31  days  or  more  after  receipt 
and  acceptance  of  the  goods,  the  trust 
provisions  will  not  apply  to  that 
transaction. 

So  long  as  the  seller  or  supplier  could 
establish  the  terms  of  the  transaction, 
meet  the  requirements  of  §  46.46  (f)  and 
(g),  and  meet  all  other  requirements  of 
the  regulations,  its  right  to  trust  benefits 
would  be  preserved.  Thus,  the  failure  of 
a  receiver  to  maintain  proper  records 
would  not  defeat  the  trust.  These 
amendments  preserve  the  statutory 
protection  which  Congress  intended  to 
be  available  for  unpaid  sellers  or 
suppliers  who  did  all  that  was  necessary 
to  perfect  their  rights. 
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The  legislation  provides  that  the  trust 
provision  shall  not  apply  to  transactions 
between  a  cooperative  association  (as 
defined  in  the  Agricultural  Marketing 
Act.  12  U.S.C.  1141j(a)).  and  its 
members.  Section  46.4d(f)(3)  which 
reflects  this  determination  is  included  in 
the  regulations. 

Many  contracts  between  agents  and 
their  principals  involve  advances  of 
funds  by  the  agent  for  seed,  equipment, 
or  payment  of  contemplated  expenses. 
Section  46.46(f)(4)  of  the  regulations 
makes  it  clear  that  money  advances  or 
allowable  expenses  paid  are  not  a  part 
of  the  trust,  and  that  the  amount 
claimable  by  the  supplier,  seller  or 
grower  is  the  net  amount  due  after 
allowable  deductions  for  advances  and 
all  allowable  expenses  paid  by  the 
agent. 

The  legislation  is  clear  that  an 
absolute  precondition  to  pursuing  trust 
assets  held  by  a  defaulting  buyer  or 
receiver  is  the  filing  of  a  written  notice 
by  the  seller,  supplier  or  agent  after  a 
failure  to  pay  within  the  prescribed  time 
periods  has  elapsed.  The  prescribed 
time  periods  are  set  forth  in  S  46.46(g)(1). 
and  track  the  legislative  directive  that 
the  filing  of  a  notice  of  intent  to  preserve 
the  benefits  of  the  trust  must  be  made. 
These  time  frames  have  previously  been 
explained  in  the  discussion  of 
S  46.46(f)(1),  above. 

Section  46.46(g)(2)  provides  that 
timely  filing  of  the  notice  of  intent  to 
preserve  trust  benefits  will  be 
accomplished  if  written  notice  is  given 
to  the  debtor  and  filed  with  the 
Secretary  within  30  calendar  days  after 
default,  as  provided  in  Subsection  (g)(1). 
Filing  with  the  Secretary  is  actual 
receipt  by  the  P.A.C.A.  Branch 
headquarters  office  in  Washington,  D.C., 
or  one  of  its  regional  offices.  Timely 
notice  will  enable  the  Secretary  to  take 
prompt  action  when  necessary  to 
prevent  dissipation  of  trust  assets.  The 
contents  of  the  notice  as  proposed  in 
§  46.46(g)(3)  insures  that  sufficient 
information  is  available  to  indicate  that 
the  transaction  is  entitled  to  trust 
protection  under  the  regulations,  and  to 
establish  the  identity  of  the  transaction 
to  facilitate  further  action  which  may  be 
necessary  on  eligible  transactions. 

Conforming  Changes 

As  a  result  of  the  amendment 
establishing  a  trust  for  the  benefit  of 
produce  creditors,  and  the  contents  of 
the  regulations  to  effectuate  the  trust 
fund  provisions,  it  is  necessary  to  revise 
the  prompt  accounting  and  prompt 
payment  provisions  for  certain  types  of 
contracts  to  insure  that  the  transactions 
covered  by  those  provisions  will  be 
eligible  for  trust  coverage.  These 


changes  will  not  change  the  current 
administration  of  the  program  in 
significant  ways,  but  rather  will  tend  to 
make  the  trust  fund  provisions  and  other 
provisions  of  the  Act  operate  in  a 
uniformly  consistent  manner.  The 
changes  deal  with  the  definitions  of 
"account  promptly"  contained  in 
S  46.2(z)  and  "full  payment  promptly" 
contained  in  S  46.2(aa). 

Section  46.2(z)  deals  with  prompt 
accounting  requirements  pertaining  to 
consignment  and  joint  account  and 
grower's  agent  transactions.  The  current 
provision  provides  for  accountings 
within  time  frames  that  are  measured 
from  the  date  of  final  sale,  the  receipt  of 
payment  for  the  goods,  or  in  the  case  of 
certain  grower's  agent  agreements  at 
reasonable  intervals  during  the  season 
and  within  a  reasonable  time  following 
the  close  of  transactions  for  a  season. 
The  revision  requires  that  appropriate 
accounting  be  made  within  time  frames 
geared  not  only  to  dates  of  final  sale 
and  receipt  of  payment,  but  also  to  the 
date  goods  are  received  by  the  agent 
and  received  and  accepted  at 
destination,  and  in  all  cases  requires 
such  accounting  to  be  made  within  30 
days  or  less  from  the  date  of  receipt  of 
the  goods  by  the  agent  for  sale.  Also, 
this  revision  clarifies  that  agents  are 
responsible  for  accounting  in  marketing 
contracts  that  include  storage  of  goods 
prior  to  sale. 

Section  46.2(aa)(l)  currently  provides 
that  full  payment  promptly  with  respect 
to  consignment  or  joint  account 
transactions  means  payment  within  10 
days  after  the  date  of  final  sale  with 
respect  to  each  shipment.  The  revision 
requires  that  payment  be  made  within 
that  lime  frame,  or  within  20  days  from 
the  date  the  goods  are  accepted  at 
destination,  whichever  comes  first 

Section  46.2(aa)(8)  currently  provides 
that  a  grower's  agent  or  shipper  who 
delivers  individual  lots  of  produce  for  or 
on  behalf  of  others  must  make  full 
payment  within  five  days  after  receipt  of 
payment  from  the  purchaser  or  receipt 
of  the  net  proceeds  with  respect  to 
consignment  or  joint  account 
transactions.  The  revision  establishes 
definite  maximum  times  for  payment  so 
as  to  insure  trust  applicability. 

Section  46.2(aa)(g)  currently  provides 
in  part  that  partial  payments  are  to  be 
made  at  reasonable  intervals  during  a 
shipping  season  by  a  grower's  agent  or 
shipper  who  harvests,  packs  or 
distributes  entire  crops  or  multiple  lots 
for  or  on  behalf  of  others,  and  final 
payment  is  to  be  made  within  a 
reasonable  time  after  the  last 
transaction  in  a  season.  The  revision 
establishes  definite  maximum  times  for 


payment  so  as  to  insure  tnist 
applicability. 

Section  46.2(aa](10)  establishes  a  time 
for  prompt  payment  for  contracts  based 
on  terms  not  described  elsewhere  in  the 
regulations.  It  requires  payment  within 
20  days  from  the  date  of  acceptance  of  a 
shipment  as  provided  for  in  the  contract, 
and  as  the  term  "acceptance"  is  defined 
in  S  46.2(dd). 

Section  46.2(aa)(9)  currently  provides 
that  parties  to  a  contract  may  enter  an 
express  agreement  at  the  time  a  contract 
is  made  to  provide  a  different  time  for 
payment  than  that  prescribed  in  the 
regulations  for  the  type  of  contract 
involved.  This  provision  is  being 
removed  from  §  46.2(aa)(9)  and 
renumbered  {  4e.2(aa)(ll),  and  include 
the  requirement  that  the  terms  of  any 
agreement  to  vary  the  times  for  payment 
prescribed  in  subparagraphs  (1)  through 
(10)  be  reduced  to  writing  before 
entering  the  transaction  so  as  to  assure 
conformity  with  the  provisions  of  the 
trust. 

.  Finally,  the  last  sentence  of  S  46.2(aa) 
is  revised  to  delete  the  provision  that 
payment  in  connection  with  transactions 
or  situations  not  covered  by  the  rest  of 
the  subsection  must  be  made  in  a 
reasonable  time. 

List  of  Subjects  in  7  CFR  Part  46 

Agricultural  commodities.  Brokers. 
Commodities  exchanges.  Penalties. 

PART  46— (AMENDED] 

Accordingly,  7  CFR  Part  46  is 
amended  as  follows: 

Section  46.2  is  amended  by  revising 
paragraphs  (z)(2),  (aa)(l),  (aa)(8),  {aa)(9), 
and  the  last  sentence  of  the  flush 
paragraph  at  the  end  of  (aa),  and  by 
adding  paragraphs  (aa)(10)  and  (aa)(ll) 
to  read  as  follows: 

§46.2    Deflnitiont. 

*  •  •  *  • 

(z)    *     •    • 

(2)  In  connection  with  consignment  or 
joint  account  transactions,  within  10 
days  after  the  date  of  final  sale  with 
respect  to  each  shipment,  or  within  20 
days  from  the  date  the  goods  are 
accepted  at  destination,  whichever 
comes  first:  Provided,  That  whenever  a 
grower's  agent  or  shipper  distributes 
individual  lots  of  produce  for  or  on 
behalf  of  others,  accounting  to  the 
principal  shall  be  made  within  30  days 
after  receipt  of  the  shipment  from  the 
principal  for  sale  or  within  5  days  after 
the  date  the  agent  receives  payment  for 
the  goods,  whichever  comes  first. 
Whenever  a  grower's  agent  or  shipper 


/ 
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harvests,  packs,  or  distnbutes  entire 
crops  or  multiple  lots  therefrom  for  or  on 
behalf  of  others,  an  accounting  on  the 
iaitial  shipment  shaU  be  rendered  within 
30  days  after  receipt  of  the  goods  for 
sale.  Acronn tings  for  subsequent 
shipments  shall  be  made  at  10-day 
intervals  from  the  date  of  the  accounting 
for  the  initial  shipment  and  a  final 
accounting  for  the  season  shall  be  made 
to  each  principal  within  30  days  from 
the  date  the  agent  receives  the  last 
shipment  for  the  season  &om  that 
principal:  Provided  further.  That 
whenever  the  marketing  agreement 
between  a  principal  and  agent  includes 
a  provision  for  storage  of  goods  prior  to 
sale,  the  agent  shall  render  accountings 
of  inventory  and  expenses  incurred  to 
date  at  30-day  intervals  from  the  date 
the  goods  are  received  by  the  agent  until 
sales  from  storage  begin,  and  Provided 
further.  That  nothing  in  the  regulations 
in  this  part  shall  prohibit  cooperative 
associations  from  accounting  to  their 
members  on  the  basis  of  seasonal  pools 
or  other  arrangements  provided  by  their 
regulations  or  bylaws:  and 

(aa)  *  *  * 

(1)  Payment  of  net  proceeds  for 
produce  received  on  consignment  or  the 
pro-rata  share  of  the  net  profits  for 
produce  received  on  joint  account, 
within  10  days  after  the  date  of  final 
sale  with  respect  to  each  shipment,  or 
within  20  days  from  the  date  the  goods 
are  accepted  at  destination,  whichever 
comes  first 
***** 

(8)  Payment  by  growers  agents  or 
shippers  who  distribute  individual  lota 
of  produce  for  or  on  behalf  of  others, 
within  30  days  after  receipt  of  the  goods 
from  the  ptiodpal  for  sale  or  within  5 
days  after  the  date  the  agent  receives 
payment  for  the  goods,  whichever  ciMnes 
first. 

(9)  Whenever  a  grower's  agent  or 
shipper  harvests,  packs,  or  distributes 
entire  crops  or  multiple  lots  therefrom 
for  or  on  behalf  of  others,  pajrment  for 
the  initial  shipment  shall  be  made 
within  30  days  after  receipt  of  the  goods 
for  sale  or  within  5  days  after  the  date 
the  agent  receives  payment  for  the 
goods,  whichever  comes  first  Payment 
for  subseqaent  shipments  shall  be  made 
at  10-day  intervale  from  the  date  of  the 
accmmtmg  for  the  initial  shipment  or 
within  S  days  after  the  date  the  agoat 
receives  payment  for  the  goods, 
whichever  comes  first,  an^  final 
payment  for  the  seasons  shall  be  made 
to  each  principal  within  30  days  from 
the  date  the  agent  receives  the  last 
shipment  for  the  seaaoa  fitMO  that 
phacipai. 


(10)  When  contracts  are  based  on 
terms  other  than  those  described  in 
these  regulations,  payment  is  due  the 
sapplier-seUer  within  20  days  from  the 
date  of  acceptance  of  the  shipment 
under  the  terms  of  the  contract  and 

\  46.2(dd). 

(11)  Parties  who  elect  to  use  different 
times  of  payment  than  those  set  forth  in 
paragraphs  (aa)  (1)  through  (10)  of  this 
section  must  reduce  their  agreement  to 
writing  before  entering  into  the 
transaction  and  maintain  a  copy  of  the 
agreement  in  their  records.  If  they  have 
80  agreed,  then  payment  within  the 
agreed  upon  time  shall  constitute  "full 
payment  promptly".  Provided.  That  the 
party  claiming  the  existence  of  such  an 
agreement  for  time  of  payment  shall 
have  the  burden  of  proving  it. 

*  *  *If  there  is  a  dispute  concerning  a 
transactian.  the  foregoing  time  periods 
for  prompt  payment  apply  only  to 
pasrment  of  tfaa  undisputed  amount. 

3.  Section  46.48  is  added  to  read  as 
foHowr 

9  46.46    Stalrtory  truat 

(a)  Scope.  The  requirements  of  this 
section  cover  all  transactions  existing  as 
of  and  entered  into  on  or  after  the 
effective  date  of  these  regulations  which 
have  been  issued  pursuant  to  Pub.  L  96- 
273. 

(b)  Definitions.  (1)  "Received"  means 
the  time  when  the  buyer,  receiver,  or 
agent  gains  ownership,  control,  or 
possession  of  the  perishable  agricultural 
commoditier  Provided.  That  when 
perishable  agricultural  commodities 
have  not  been  received  as  described 
above,  and  where  there  is  a  rejection 
without  reasonable  cause  as  provided  in 
S  4e.2(bb)  and  (cc),  the  goods  will  be 
considered  to  have  been  received  when 
proffered. 

(2)  "Dissipation"  means  any  act  or 
failure  to  act  which  could  result  in  the 
diversion  of  trust  assets  or  which  could 
prejudice  or  impair  the  ability  of  unpaid 
suppliers,  sellers,  or  agents  to  recover 
money  owed  in  connection  with  produce 
transactions. 

(3)  "Default"  means  the  failure  to  pay 
promptly  money  owed  in  connection 
with  transactions  in  perishable 
agricultural  cnnmodities;  i.e.,  within  the 
period  of  time  applicable  to  die  type  of 
transaction  as  established  by  the 
provisions  of  the  regulations  (i  46.2(aa)), 
or  as  otherwise  agreed  upon  by  the 
parties. 

(4)  "Calendar  days"  as  used  in  Section 
5(c)  3  of  the  Act  means  every  day  of  the 
week,  including  Saturdays,  Sundays, 
and  holidays,  except  that  if  the  thirtieth 
calendar  day  falls  on  a  Saturday, 
Sunday,  or  hohday,  the  final  day  writh 


respect  to  the  time  for  filing  a  written 
notice  of  intent  to  preserve  the  benefit  of 
the  trust  shall  be  the  next  day  upon 
which  there  is  postal  delivery  service. 

(c)  Trust  Aagets.  The  trust  is  made  up 
of  perishable  agricultural  commodities 
received  in  all  transactions,  all 
inventories  of  food  or  other  products 
derived  from  such  perishable 
agricultural  commodities,  and  all 
receivables  or  proceeds  from  the  sale  of 
such  commodities  and  food  or  products 
derived  therefrom.  Trust  assets  are  to  be 

Preserved  as  a  nonsegregated  "floating" 
list.  Commingling  of  trust  assets  is 
contemplated. 

(d)  Trust  Benefits.  (1)  When  a  seller, 
supplier  or  agent  who  has  met  the 
eligibility  requirements  of  paragraphs  (f) 
(1)  and  (2)  of  this  section  transfers 
ownership,  possession,  or  control  of 
goods  to  a  commission  merchant,  dealer, 
or  broker,  it  automatically  becomes 
eligible  to  participate  in  the  trust. 
Participants  who  preserve  their  rights  to 
benefits  in  accordance  with  paragraph 
(g)  of  this  section  remain  beneficiaries 
until  they  are  paid  in  full. 

(2)  Commission  merchants,  dealers, 
and  brokers  acting  on  behalf  of  others 
have  the  duty  to  preserve  their 
principals'  rights  to  trust  benefits  by 
filing  timely  written  notice  with  their 
customers  and  with  the  Secretary  in 
accordance  with  paragraph  (g)  of  this 
section.  The  responsibility  for  filing  the 
notice  to  protect  the  principals'  rights  is 
obligatory  and  cannot  be  avoided  by  the 
agent  or  receiver  by  means  of  a  contract 
provision.  Persons  acting  as  agents  also 
have  the  responsibility  to  negotiate 
contracts  which  entitle  their  principals 
to  the  protection  of  the  trust  provisions: 
Provided,  That  a  principal  may  elect  to 
waive  its  right  to  trust  protection.  To  be 
effective,  the  waiver  must  be  in  writing 
and  separate  and  distinct  from  any 
agency  confract  must  be  signed  by  the 
principal  prior  to  the  time  affected 
trading  contracts  are  negotiated,  must 
clearly  state  the  principal's  intent  to 
waive  its  right  to  become  a  trust 
beneficiary  on  a  given  transaction,  or  a 
series  of  transactions,  and  must  include 
the  date  the  agent's  authority  to  act  on 
its  behalf  expires.  In  the  event  an  agent 
fails  to  perform  the  duty  of  protecting  its 
principal's  rights  to  trust  benefits,  it  may 
be  held  liable  to  the  principal  for 
damages.  The  principal  must  preserve 
its  rights  to  trust  banafita  by  filing 
appropriate  notices  with  the  agent  and/ 
or  the  buyer  and  the  Secretary  in 
accordance  with  paragraph  (g)  of  this 
section. 

(e)  7>tis/  Maintenance.  (1) 
Commission  merchants,  dealers  and 
brokers  are  required  to  maintain  trust 
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assets  in  a  manner  that  such  assets  are 
freely  available  to  satisfy  outstanding 
obligations  to  sellers  of  perishable 
agricultural  commodities.  Any  act  or 
omission  which  is  inconsistent  with  this 
responsibility,  including  dissipation  of 
trust  assets,  is  unlawful  and  in  violation 
of  Section  2  of  the  Act  (7  U.S.C.  499b). 

(2)  Agents  who  sell  perishable 
agricultural  commodities  on  behalf  of  a 
principal  are  required  to  preserve  the 
prindpal's  rights  as  a  trust  beneficiary 
as  set  forth  in  9  46.2(z),  (aa)  and 
paragraphs  (d),  (f),  and  (g)  of  this 
section.  Any  act  or  omission  which  is 
inconsistent  with  this  responsibility, 
including  failure  to  give  timely  notice  of 
intent  to  preserve  trust  benefits,  is 
unlawful  and  in  violation  of  Section  2  of 
the  Act  (7  U.S.C.  499b). 

(f)  Prompt  Payment  and  Eligibility  for 
Trust  Benefits.  (1)  The  times  for  prompt 
accounting  and  prompt  payment  are  set 
out  in  9  4d.2(z)  and  (aa).  Parties  who 
elect  to  use  different  times  for  payment 
must  reduce  their  agreement  to  writing 
before  entering  into  the  transaction  and 
maintain  a  copy  of  their  agreement  in 
their  records,  and  the  times  of  payment 
must  be  disclosed  on  invoices, 
accountings,  and  other  documents 
relating  to  the  fransaction. 

(2)  Ine  maximum  time  for  payment  for 
a  shipment  to  which  a  seller,  supplier,  or 
agent  can  agree  and  still  qualify  for 
coverage  under  the  trust  is  30  days  after 
receipt  and  acceptance  of  the 
commodities  as  defined  in  9  46.2(dd] 
and  paragraph  (b)(1)  of  this  section. 

(3)  The  trust  provisions  do  not  apply 
to  transactions  between  a  cooperative 
association  (as  defined  in  Section  15(a) 
of  the  Agricultural  Marketing  Act  (12 
U.S.C.  1141j(a)),  and  its  members. 

(4)  The  amount  claimable  against  the 
trust  by  a  beneficiary  or  grower  will  be 
the  net  amount  due  after  allowable 
deductions  of  contemplated  expenses  or 
advances  made  in  connection  with  the 
transaction  by  the  commission 
merchant  dealer,  or  broker. 

(g)  Filing  Notice  of  Intent  to  Preserve 
Trust  Benefits.  (1)  Notice  of  intent  to 
preserve  benefits  under  the  trust  must 
be  in  writing,  given  to  the  debtor,  and 
filed  with  the  Secretary  within  JO 
calendar  days: 

(i)  After  expiration  of  the  time 
prescribed  by  which  payment  must  be 
made  pursuant  to  regulation, 

(ii)  After  expiration  of  such  other  time 
by  which  payment  must  be  made  as  the 
parties  have  expressly  agreed  to  in 
writing  before  entering  into  the 
transaction,  but  not  longer  than  the  time 
prescribed  in  paragraph  (f)(2)  of  this 
section,  or 

(iii)  After  the  time  the  supplier,  seller 
or  agent  has  received  notice  that  a 


payment  instrument  promptly  presented 
for  payment  has  been  dishonored. 
Failures  to  pay  within  the  time  periods 
set  forth  in  paragraphs  (g)(l)(i)  and  (ii) 
of  this  section  constitute  defaults. 

(2)  Timely  filing  of  a  notice  of  intent  to 
preserve  trust  benefits  by  a  trust 
beneficiary  will  be  considered  to  have 
been  made  if  written  notice  is  given  to 
the  debtor  and  filed  with  the  Secretary 
by  delivery  at  the  headquarters  office  or 
a  regional  office  of  the  P.A.C.A.  Branch 
of  the  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  within 
30  calendar  days  after  default  as 
described  above  in  paragraph  (b)(3)  of 
this  section. 

(3)  An  appropriate  notice  of  intent  to 
preserve  trust  benefits  must  be  in 
writing,  must  include  the  statement  that 
it  is  a  notice  of  intent  to  preserve  trust 
benefits,  and  must  include  information 
which  establishes  for  each  shipment: 

(i)  The  name  and  addresses  of  the 
trust  beneficiary,  seller-supplier, 
commission  merchant  or  agent  and  the 
debtor,  as  applicable. 

(ii)  The  date  of  the  fransaction. 
commodity,  contract  terms,  invoice, 
price,  and  the  date  payment  was  due, 

(iii)  The  date  of  receipt  of  notice  that  a 
payment  instrument  has  been 
dishonored  (if  appropriate), 

(iv)  The  amount  past  due  and  unpaid. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nmnl>er  0581-0031) 
(Sec.  1, 46  Stat.  531,  as  amended:  7  U.S.C. 
499a  et  seq.) 

The  reporting  and/or  record-keeping 
requirements  contained  herein  have 
been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paper  Work  Reduction  Act  of 
1980  (44  U.S.C.  Chap.  35).  OMB  No. 
0581-0031,  Expfration  Date  08/31/86. 

Done  at  Washington,  D.C.  this  15th  day  of 
November,  1984. 
William  T.  Manley, 
Deputy  Administrator,  Marketing  Programs. 
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Animal  and  Plant  Heaittt  Inspection 

Service 

9  CFA  Part  81 
[Docket  No.  84-111] 

Lettial  Avian  Influenza;  Interim  Rule 
AOCNCV:  Animal  and  Plant  Health 


Inspection  Service,  USDA. 
ACnON:  Interim  rule. 


summary:  This  document  amends  the 
list  of  areas  quarantined  in 
Pennsylvania  under  the  Lethal  Avian 


Influenza  interim  rule  by  deleting  from 
quarantined  area  status  one  premises  in 
Lebanon  County.  The  interim  rule 
imposes  prohibitions  and  restrictions  on 
the  interstate  movement  &t)m 
quarantined  areas  of  Uve  poultry, 
poultry  eggs,  and  certain  other  items. 
However,  it  is  no  longer  necessary  for 
such  purpose  to  include  as  a 
quarantined  area  the  premises  deleted 
from  quarantined  area  status. 
dates:  Effective  date  is  November  14, 
1984.  Written  comments  must  be 
received  on  or  before  January  20, 1985. 
AOORKSS:  Written  comments  should  be 
submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
APHIS,  USDA,  Room  728,  Federal 
Building,  6505  Belcrest  Road, 
HyattsvUle,  MD  20782.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building,  8  am. 
to  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  niRTHCR  INFORMATION  CONTACT: 

Dr.  H.A.  McDaniel.  Chief  Staff  Officer. 
Technical  Support  Staff,  VS,  APHIS, 
USDA,  Room  757,  Federal  Building,  6505 
Belcrest  Road,  HyatUville,  MD  20782, 
301-436-8087. 
SUPfLCMCNTARY  INFORMATION: 

Badiground 

This  document  amends  the  "Lethal 
Avian  Influenza"  interim  rule  which  is 
set  forth  in  9  CFR  Part  81.  Lethal  avian 
influenza  is  defined  as  a  disease  of 
poultry  caused  by  any  form  of  H5 
influenza  virus  that  is  determined  by  the 
Deputy  Adminisfrator  to  have  spread 
from  the  1083  outbreak  in  poult^  in 
Peimsylvania.  Among  other  things,  the 
interim  rule  designates  several  premises 
in  Pennsylvania  as  quarantined  areas 
and  prohibits  or  restricts  certain 
interstate  movements  from  these 
quarantined  areas  of  live  poultry, 
poultry  eggs,  and  certain  other  items 
becaittt  of  lethal  avian  influenza. 

Prior  to  the  effective  date  of  this 
document  four  premises  in 
Pennsylvania  were  designated  as 
quarantined  areas.  This  document 
deletes  the  following  premises  in 
Lebanon  County  from  the  list  of 
quarantined  areas  (This  premises  in 
Lebanon  County  was  incorrectly  listed 
in  the  interim  rule  as  being  located  in 
Lancaster  County.]: 

The  premises  of  Harold  Dice.  RD  #1,  Box 
125.  Fredricksburg.  PA  1702a  located  in 
Bethel  Township  approximately  5Vi  miles 
east  of  Predricksburg  on  Legionaire  Road  (T 
510). 

The  poultry  on  this  premises  have 
been  depopulated  and  the  premises  has 
been  cleaned  and  disinfected.  Sufficient 
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tuM  ha»  sow  elapsed  to  eneive  that  this 
piMiiises  is  free  of  lethal  avian  influenza 
vims.  Under  these  drcuBstances  there 
is  no  longer  s  basis  for  imposing 
prohibitions  or  restrictions  because  of 
lethal  avian  iafhienza  on  the  interstate 
movement  ol  live  poultry  or  other  items 
from  this  premises. 

With  this  change  the  quarantined 
areas  in  Pemajrhrania  consist  of  two 
premises  in  Berks  County  and  one 
premises  in  Lancaster  County.  The 
revised  list  of  quarantined  areas  is  set 
forth  in  the  rule  portion  ol  this 
document 

Emergency  Adioa 

Dr.  John  K.  Atwell,  E)eputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Sennce  for  Veterinary 
Services,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  interim  rale 
without  prior  opportunity  for  public 
comment.  Immediate  action  is 
warranted  in  order  to  delete 
imnecessary  prohibitions  and 
restrictions  on  the  movement  of  live 
poultry  aad  certain  other  items  from  the 
preodses  in  Lebanon  Cotmty  released 
from  quarantined  area  status. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  interim  rule 
effective  upon  signature.  Comments  are 
solicited  for  60  days  after  publication  of 
this  document  A  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register. 

Exacutiv*  Order  and  Ragulatocy 
FlaxibiHty  Ad 

This  action  has  been  received  in 
accordance  with  Executive  Order  12291 
and  has  been  determined  to  be  not  a 
major  rule.  The  Dfepartmenf  has 
determined  that  this  action  will  not  have 
a  significant  effect  on  the  economy  and 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  have  significant  adverse 
effects  on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  rulemaking  action,  the  OfBce 
of  ManagMBHrt  aad  Budget  has  waived 
its  review  pracaas  required  by  Executive 
Order  12291. 


The  portion  of  the  povltry  industry 
affected  by  this  doconent  represents 
less  than  one  percent  of  the  poukry 
indnstry  in  the  United  States. 

Under  the  circumstances  explained 
above.  A*  Adainistratar  of  tlue  Animal 
and  Plaat  Health  Inspection  Service  has 
determined  that  tiiis  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  •  CFR  Part  81 

Animal  diseases.  I^ultry  and  poultry 
products.  Transportation. 

PAirr  tl— LETHAL  AVIAN  INFLUENZA 

Accordingly,  i  81.4  of  9  CFR  Part  81  is 
revised  to  read  as  follows: 

Pennsylvania. — (a)  Berks  County.  (1) 
The  premises  of  Fred  Wright  RD  #l.Box 
100.  Richland,  PA  17067.  located  in 
Bethel  Township  approximately  Z^ 
miles  south  of  EJiethel  on  Bordner  Road. 

(2)  The  premises  of  Fred  Wright  RD 
#1,  Box  100,  Richland.  PA  17087,  located 
in  Bethel  Township  approximately  2Vi 
miles  northwest  of  Bethel  on  Schubert 
Road. 

(b)  Lancaster  County.  The  premises  of 
David  Sauder.  RD  #1  Box  192.  East  Eari, 
PA  17519.  located  in  East  Earl  Township 
approximately  Vio  of  a  mile  west  of 
Tsrre  Hill  on  Ccnterville  Road. 

Autfaoritjr  Sec.  2,  23  Stat.  31,  as  amended; 
sees.  4-8,  23  Stat  31-33,  as  amended  sees.  1- 
3.  32  Stat.  791.  792.  as  amended:  sees.  1-4.  33 
Stat  1264. 1265,  as  amended;  41  Stat.  699;  sec. 
2.  65  Stat.  893;  sees.  2-3,  5-6,  and  11.  76  Stat. 
129-132;  78  Stat.  863.  7  U.S.C.  450.  21  U.S.C. 
111-113, 114a-l,  115-117, 119-128,  ISa  134a, 
134b,  134d,  134e,  134f:  7  CFR  2.17.  2.51,  and 
371.2(d). 

Done  at  Washington,  DC,  this  14th  day  of 
Novefnt>er,  1964. 
&G. 


Acting  Deputy  Adminialrator,  Veterinary 
Services 

(FR  Doc  M-304S0  FUad  11-IS-M  an) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  105 
[Rev.  2.  Amdt  5] 

Standards  of  Conduct 

AOINCV:  Small  Business  Administration. 
action:  Final  rule. 

SUMMANV:  On  August  7, 1964,  the 
internal  organization  of  the  Agency 
Oliice  Oi  General  Counsel  was  returned 
to  an  eartler  organisation  in  which  the 
advisory  functions  of  the  office  were 
divided  into  two  offices,  the  Office  of 


Financial  Law  and  the  Office  of  General 
Law.  As  part  of  this  reorganisation,  the 
responsibilities  of  the  Agency  Standards 
of  Conduct  Coimselor  and  the  Agency 
Ethics  Officer  were  transferred  from  the 
Associate  General  Counsel  for  General 
Law  to  the  Associate  General  Counsel 
for  Financial  Law.  The  purpose  of  this 
amendment  is  to  reflect  this  transfer  of 
duties  in  the  regulations. 

tWSCIiyi  DATK  August  7, 1984. 

Foa  FUfrrNCR  mpoMMATWN  contact: 

Michael  F.  Kinkead,  Attorney,  Small 
Business  Administration,  Room  722. 
1441  L  Street,  NW.,  Washington.  D.C. 
20416.  (202)  653-6381. 


ranv  intowmationl  SBA  is 

publishing  this  rule  change  in  final  form 
since  it  relates  only  to  Agency 
management  and  is,  therefore,  exempt 
from  the  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  $eq.].  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  aeg.)  and  Executive 
Order  12291. 

list  of  Subjects  in  13  CFR  Part  108 

ConfUct  of  interests. 

PART  105-{AMENDED] 

Accordingly,  pursuant  to  the  authority 
contained  in  Section  5(b)(6)  of  the  Small 
Business  Act  as  amended  (15  U.S.C 
634(b)(6]),  SBA  is  amending  Part  105. 
Chapter  I.  Title  13  of  the  Code  of  Federal 
Regulations  by  revising  H  105.802(a) 
and  105.803(a)  to  read  as  follows: 

810SJ02    Standvds  Ol  Conduct 
CounwIofS. 

(a)  The  SBA  Standards  of  Conduct 
Counselor  shall  be  the  Associate 
General  Counsel  for  Financial  Law.  He 
shall  be  assisted  by  a  Regional 
Standards  of  Conduct  Counselor  for 
each  SBA  Region.  The  Re^onal  Counsel 
shall  be  the  Regional  Standards  of 
Conduct  Counselor  for  each  Region. 


S18S.S03    Designatad  Ageoey  EtMca 

Offtctais. 

(a)  Hie  Designated  Agency  Ethics 
Official,  appointed  by  the  Administrator 
pursuant  to  the  Ethics  in  Government 
Act  of  1978.  shall  be  the  Associate 
General  Counsel  for  Financial  Law.  He 
may,  in  turn,  appoint  an  Alternate 
Designated  Agency  Ethics  Official,  who 
will  be  an  attorney  in  the  Office  of 
Financial  Law.  The  Alternate  Official 
will  assist  the  designated  Agency  Ethics 
Official  and  shall  act  for  him,  in  his 
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absence,  in  the  performance  of  his 
official  functions. 


James  C.  Sander*. 

Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  •4-NM-85-AD;  Amdt  39-4951] 

Airworthiness  DIrecMves;  Boeing 
Models  727-200. 727-200F  Series 
Airplanes 

AOCNCv:  Federal  Aviation 

Administi-ation  (FAA),  DOT. 

action;  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  applicable 
to  certain  Boeing  Model  727  series 
airplanes  which  requires  inspection  and 
repair,  if  necessary,  of  the  elevator  rear 
spar.  This  action  is  prompted  by  several 
recent  reports  of  numerous  cracks  in  the 
rear  spar  flange  radii  at  the  elevator  tab 
hinge  points.  Failure  to  detect  cracks  in 
this  area  increases  the  susceptibility  of 
the  airplane  to  tab  flutter  which  could 
lead  to  loss  of  the  airplane. 
DATS:  Effective  November  20, 1984. 
AOORESSEa:  The  service  documents  may 
be  obtained  upon  request  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707,  Seattle.  Washington 
98124.  This  information  also  may  be 
examined  at  the  Federal  Aviation 
Administration,  Northwest  Mountain 
Region.  SeatUe  Aircraft  Certification 
Office.  9010  East  Marginal  Way  South. 
Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Don  Gonder,  Airframe  Branch, 
ANM-120S.  telephone  (206)  431-2927. 
Mailing  Address:  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68066.  Seattle.  Washington 
98168. 

SUPrtEMCNTARV  MFONMATION:  There 
have  been  five  reported  cases  of 
cracked  elevator  rear  spars  on  Boeing 
Model  727  Series  airplanes.  The  spars 
have  contained  numerous  cracks.  In  one 
case  it  was  also  reported  that  an 
elevator  tab  hinge  was  loose.  The  cracks 
have  occurred  in  the  upper  and  lower 
flange  bend  radii  of  the  spar  at  the  tab 
hinge  brackets.  In  two  instances,  three 
cracks  were  reported  at  three  of  five 
hinge  brackets.  It  is  believed  that  the 
cracks  are  fatigue-related  and  are 


initiated  by  interference  between  the 
spar  flange  t>end  radii  and  the  sharp 
edges  on  shear  plates  mounted  between 
the  spar  and  the  elevator  tab  hinges. 
This  interference  is  s  result  of  a  design 
change  incorporated  in  Model  727 
airplanes,  line  number  1720  and 
subsequent  Cracks  in  the  spar  web  tend 
to  transfer  loads  to  the  hinge  brackets 
and  accelerate  the  loosening  of  the 
bracket  attachment.  Loose  hinge 
brackets  and  cracks  in  the  spar  web  will 
reduce  the  rigidity  of  the  elevator  tab 
mounting  structure.  This  condition  will 
increase  the  suscepti'bility  of  the 
airplane  to  tab  flutter,  which  could  lead 
to  failure  of  empennage  components  and 
subsequent  loss  of  the  airplane. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  an  airworthiness 
directive  is  being  issued  to  require 
inspection  and  repair,  if  necessary,  of 
the  elevator  rear  spar  on  Boeing  Model 
727  series  airplanes  from  line  number 
1720  and  subsequent. 

Since  a  situation  exists  which  requires 
immediate  adoption  of  this  amendment 
it  is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this  AD 
elective  in  less  than  30  days. 

Ust  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 
Adoption  of  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
9  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Boeing  Model  727-200 
series  and  727-200F  series  airplanes 
certificated  in  all  categories,  listed  in 
Boeing  Service  BulleUn  No.  727-55-0085. 
Original  Issue,  dated  August  13. 1984. 
Compliance  is  required  as  indicated 
unless  already  accomplished. 
To  detect  cracks  in  the  elevator  rear  spar, 

accomplish  the  following; 

A.  Within  the  next  300  hours  time  in 
service  after  the  effective  date  of  this  AD  or 
prior  to  accumulating  8000  hours  tptal  time  in 
service  whichever  occurs  later,  inspect  the 
elevator  rear  spar  for  cracks  in  accordance 
with  Boeing  Service  Bulletin  No.  727-55-0085, 
Original  Issue  or  later  FAA  approved 
revisions.  Repeat  the  Inspections  at  intervals 
not  to  exceed  1600  hours  time  in  service. 

B.  Repair  cracked  structure  before  further 
flight  in  accordance  with  Boeing  Service 
Bulletin  No.  727-55-0085.  Original  Issue  or 
later  FAA  approved  revisions.  Repaired  but 
unmodified  structure  must  be  inspected  prior 
to  accumulating  8000  hours  time  in  service 
after  repair  and  thereafter  at  intervals  not  to 
exceed  1600  hours  time  in  service.  Cracks 
within  the  limiU  specified  in  the  service 
bulletin  aiay  be  atop  drilled  as  an  interim 


repair.  All  stop  drilled  cracks  must  be 
reinspected  1600  hours  after  stop  drilling  and 
must  have  the  repair  specified  in  the  service 
bulletin  accomplished  within  3200  hours  after 
stop  drilling. 

C.  Modification  in  accordance  with  Boeing 
Service  Bulletin  No.  727-55-0065.  Original 
Issue  or  later  FAA  approved  revisions, 
eliminates  the  need  for  the  repetitiva 
inspections  required  by  paragraphs  A.  and  B., 
atwve,  and  constitutes  terminating  action  for 
this  AD. 

D.  Inspections  accomplished  in  accordance 
with  Boeing  Service  Bulletin  No.  727-«S-00e5 
prior  to  the  effective  date  of  this  AD.  satisfy 
the  initial  inspection  requirements  of 
paragraph  A.  of  this  AD. 

E.  On  request  by  an  operator,  an  FAA 
Principal  Maintenance  Inspector,  subject  to 
prior  approval  by  the  Manager.  Seattle 

•  Aircraft  Certification  Office.  FAA  Northwest 
Mountain  Region,  may  adjust  the  inspection 
times  in  this  AD,  if  the  request  contains 
substantiating  data  to  justify  the  increase  for 
that  operator. 

F.  Aircraft  may  be  ferried  to  a  maintenance 
base  for  repair  in  accordance  with  FAR 
21.197  and  21.199. 

G.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 

:.used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA  Northwest 
Mountain  Region. 

All  persons  affected  by  this  directive  who 
l^ve  not  already  received  the  appropriate 
service  bulletins  from  the  manufacturer  may 
obtain  copies  upon  request  to  the  Boeing 
Commercial  Airplane  Company,  P.O.  Box 
3707,  Seattle,  Washington  98124.  These 
documents  also  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  Seattle 
Aircraft  Certification  Office.  9010  East 
Marginal  Way  South.  Seattle,  Washington. 

This  amendment  becomes  effective 
November  20. 1984. 

(Sees.  S13(a).  n4(a).  and  801  through  6ia  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.SC.  13S4(a).  1421  through  143a  and  1502): 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449, 
January  12. 1983):  aiui  14  CFR  11.89) 

Not*.— The  FAA  has  determined  that  this 
regulation  is  on  emergency  regulation  that  is 
not  considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of  Order 
12291  with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct  an 
unsafe  condition  in  the  aircraft  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
ap(.'ropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required).  A 
copy  of  it  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 
caption  "Foa  wiaTMsa  inpoaaiATioii 

CONTACT* 


45744      Federal  Register  /  Vol.  49.  No.  225  /  Tuesday.  November  20.  1984  /  Rules  and  Regulations 


Issued  in  Seattle.  Washington,  on  October 
31. 1984. 

ChailM  B.  Foatv. 

Director,  Northwest  Mountain  Region. 
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14CFRPart39 

{Docket  Na  U-tmST-AD;  AmdL  39-4949] 

AlrwcwttiineM  Directives;  Boeing 
Model  737  Series  Airptanee 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
supersedes  an  existing  AD,  to  require 
repetitive  inspections  of  the  horizontal 
stabilizer  center  section  rear  spar  attach 
lugs  on  certain  Boeing  737  series 
airplanes.  The  existing  AD  requires  a 
one-time  visual  inspection;  however,  a 
subsequent  reassessment  by  the 
manufacturer  has  shown  the  need  for 
repetitive  inspections.  Failure  to  detect 
cracks  in  the  horizontal  stabilizer  center 
section  near  spar  attach  lugs  may  result 
in  separation  of  the  horizontal  stabilizer 
from  the  airplane. 
DATE  Effective  December  15. 1984. 
AOMKSSCS:  The  referenced  service 
documents  may  be  obtained  upon 
request  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle.  Washington  98124,  or  may  be 
examined  at  the  FAA,  Northwest 
Mountain-Region,  Seattle  Aircraft 
Certification  OfHce.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 
Fon  PURTNeR  mroRMATiON  contact: 
Mr.  Carlton  Holmes,  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-2928. 
Mailing  address:  SeatUe  Afrcraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
9816& 

SUPPLEMENTARY  MRMMATION:  An 

amendment  to  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
(81-11-07)  requiring  a  one-time  visual 
inspection  of  the  horizontal  stabilizer 
center  section  spar  attach  lugs  on 
certain  Boeing  737  series  airplanes  was 
published  in  the  Federal  Register  on 
May  28, 1981  (46  FR  28147).  A 
subsequent  structural  reassessment  by 
the  manufacturer  revealed  the  need  for 
repetitive  inspections.  These  additional 
inspections  were  specified  in  a 
manufacturer's  Service  Bulletin  737- 
55A1029.  Revision  3.  dated  February  3. 
1983.  A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 


an  AD  requiring  repetitive  inspections  of 
the  horizontal  stabilizer  rear  spar  attach 
lugs  on  certain  Boeing  737  series 
airplanes  was  published  in  the  Federal 
Register  on  June  22, 1984  (49  FR  25638). 
The  comment  period  closed  on  August  7, 
1984. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  all 
comments  received. 

There  were  a  total  of  five  responses  to 
the  proposed  amendment  as  published, 
four  of  which  contained  no  objections. 
One  commenter  recommended  that  the 
initial  inspection  be  accomplished 
within  500  landings  rather  than  the 
proposed  200  landings.  The  significance 
of  the  problem  was  the  primary 
consideration  in  the  determination  of 
the  initial  inspection  time.  Recognizing 
the  fact  that  loss  of  the  airplane  will 
result  if  the  horizontal  stabilizer  is  lost, 
and  that  these  lugs  are  the  only 
structiu'al  members  holding  the 
stabilizer  on  the  airplane,  Uie 
importance  of  the  lugs  becomes 
apparent.  It  is  not  unreasonable  to 
require  that  they  be  inspected  within  a 
short  period  of  time.  Accordingly,  the 
proposal  is  adopted  without  change. 

It  is  estimated  that  200  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
Approximately  4  manhours  will  be 
required  per  airplane  to  perform  the 
inspection.  Based  on  an  average  labor 
cost  of  $40  per  manhour,  the  total  cost  to 
the  U.S.  fleet  for  accomplishment  of  the 
proposed  inspection  will  be  $32,000. 
Therefore,  the  rule  is  not  considered  a 
major  rule  under  the  criteria  of 
Executive  Order  12291.  Few.  if  any. 
small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  will  be 
affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive. 

Boeing:  Applies  to  Boeing  Model  737  series 
airplanes,  certificated  in  all  categories, 
listed  in  Boeing  Service  Bulletin  737- 
55A1029,  Revision  3.  To  ensure  continued 
structural  integrity  of  the  horizontal 
stabilizer,  accomplish  the  following, 
unless  previously  accomplished: 
A.  Inspect  the  rear  spar  horizontal 
stabilizer  attach  lugs  for  cracks  in 
accordance  with  instructions  in  Boeing 
Service  Bulletin  737-65A1029.  Revision  3,  or 
later  FAA  approved  revision,  upon  the 
accumulation  of  the  threshold  number  of 
landings  specified  in  Table  I  of  the  service 


bulletin  or  within  200  landings  after  the 
elective  date  of  this  AD,  whichever  occurs 
later  Repeat  these  inspections  at  intervals 
not  exceeding  those  speciRed  in  Table  I  of 
the  service  bulletin. 

B.  Cracked  parts  must  be  replaced  or 
repaired  in  a  manner  approved  by  the 
Manager.  Seattle  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region  before 
further  flight. 

C.  Airplanes  may  be  flown  to  a 
maintenance  base  for  repairs  or  replacement 
in  accordance  with  FAR  21.197  and  21.199 
with  prior  approval  of  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region. 

D.  For  purposes  of  complying  with  the  AD. 
subject  to  the  acceptance  by  the  assigned 
FAA  Maintenance  Inspector,  the  number  of 
landings  may  be  determined  by  dividing  each 
airplane's  hours  time  in  service  by  the 
operator's  fleet  average  time  from  takeoff  to 
landing  for  the  airplane  type. 

E.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region. 

F.  Upon  request  by  the  operator,  an  FAA 
Principal  Maintenance  Inspector,  subject  to 
prior  approval  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  interval  in  this  AD,  if  the  request 
contains  substantiating  date  to  justify  the 
increase  for  the  operator. 

This  supersedes  Amendment  No.  39-4122 
(46  FR  28147;  May  28, 1981),  AD  81-11-07. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Boeing  Commercial  Airplane 
Company,  P.O.  Box  3707,  Seattle,  Washington 
98124.  These  docimienta  may  also  be 
examined  at  the  FAA.  Northwest  Mountain 
Region,  9010  East  Marginal  Way  South. 
Seattle,  Washington. 

This  amendment  becomes  effective 
December  15, 1984. 

(Sees.  313(a).  314(a),  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a),  1421  through  143a  and  1502); 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89) 

Note.^^or  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  28. 1979) 
and  it  is  further  certified  under  the  criteria  of 
the  Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic  effect  on 
a  substantial  number  of  small  entities 
because  few,  if  any,  Model  737  series 
airplanes  are  operated  by  small  entities.  A 
final  evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the  docket 
A  copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption  "ron 
nwrmcR  iNFomiAnoN  contact." 
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Issued  in  Seattle,  Washington,  on  October 
31. 1984. 
ChariM  R.  Poalat. 

Director.  Northweet  Mountain  Region. 
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14  CFR  Part  39 

[Docket  Na  M-ANE-M;  Amdt  39-49461 

Alrworthlnaaa  Diractlvaa;  Dowty  Rotol 
Umltad  Type  R.209/4-4(M.5/2 


aoency:  Federal  Aviation 
Administiation  (FAA).  DOT. 

action:  Final  rule. 

aUMMAWY:  This  amendment  amends 
existing  airworthiness  directive  (AD) 
78-16-02  which  requires  repetitive 
inspections  for  cracks  in  the  propeller 
hub  (arms)  on  the  Dowty  Rotol  Type 
R.209/4-40-4.5/2  propellers.  The 
amendment  is  needed  because  a  new 
strengthened  hub  has  been  made 
available  as  an  alternative  and  the  use 
of  this  hub  eliminates  the  need  for  the 
repetitive  inspection. 
DATK  Effective  November  15. 1984. 

FOR  PUflTHElt  INPORMATION  CONTACT. 

Martin  Buchman.  Engine  and  Propeller 
Standards  Staff.  ANE-110.  Aircraft 
Certification  Division,  New  England 
Region.  FAA.  12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803; 
telephone  617-273-7079. 
SUPPLEMENTARY  INPORMATION:  This 
amendment  amends  Amendment  39- 
3272,  AD  78-16-02.  which  currently 
requires  repetitive  inspections  for  cracks 
in  the  propeller  hub  (arms)  on  Dowty 
Rotol  Type  R.209/4-40-4.5/2  propellers. 
After  issuing  Amendment  39-3272,  the 
FAA  has  determined  that  the 
installation  of  an  alternate  strengthened 
hub  eliminates  the  need  for  the 
repetitive  inspections  required  by  the 
AD. 

The  amendment  also  changes  the 
authority  for  providing  adjustments  of 
the  inspection  intervals  and  equivalent 
means  of  compliance. 

This  action  clarifies  an  exis'ing  AD  by 
limiting  its  effect  to  those  propeller  hubs 
which  are  subject  to  develop  cracks. 
Propellers  with  later  developed, 
strengthened  hubs,  are  not  subject  to 
this  problem  and  it  is  not  necessary  that 
they  be  subject  to  the  same  inspections 
mandated  by  the  original  AD. 
Accordingly,  as  this  is  essentially 
editorial  and  clarifying  in  effect  notice 
and  public  procedure  from  here  on  are 
unnecessary  and  contrary  to  the  public 
interest  and  good  cause  exists  for 


making  the  amendment  effective  in  less 
than  30  days. 

List  of  Subjects  in  14  CFR  Patt  99 

Propellers.  Engines.  Air 
transportation,.Aircraft  Aviation  safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
}  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  amending  Amendment  39-3272.  AD 
78-16-02.  as  follows: 

1.  By  adding  a  new  paragraph  (aU3)  as 
follows: 

(a)(3)  Compliance  with  this  AO  is  not 
required  for  propellers  having  the  new 
strengthened  hub  Part  No  601023446  installed 
in  place  of  hub  Part  No.  601023335. 

2.  By  revising  paragraph  (e)  to  read  as 
foUowr 

(e)  "Upon  request  the  Manager,  Engine  and 
Propeller  Standards  Staff.  ANE-110 ,  FAA. 
New  England  Region,  may  adjust  the 
inspection  interval.  .  .  ."  This  amendment 
becomes  effective  on  November  15, 1984. 

This  amendment  amends  Amendment  39- 
3272,  AD  78-16-02. 

(Sees.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958.  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  49  U.S.C.  106(g)  (Revised. 
Pub.  L  97-449,  January  12, 1983);  14  CFR 
11.89) 

Note.— The  FAA  has  determined  that  this 
regulation  provides  an  alternative  to  existing 
requirements.  The  cost  of  a  propeller 
modification  to  include  the  strengthened  hub 
is  approximately  $30,000  and  the  cost  of  each 
of  the  existing  repetitive  inspection,  which 
would  be  eliminated,  is  approximately  S2500. 
Therefore,  I  certify  that  this  action:  (1)  la  not 
a  "major  rule"  under  Executive  Order  1229^ 
"significant  rule"  under  DOT 


requires  a  one-time  inspection  of  the 
wing  flap  hinge  bracket  lower  attach 
studs  on  certain  Donnell  Douglas  DC-9 
and  Military  C-9  series  airplanes.  There 
have  been  reports  of  flap  hinge  bracket 
lower  attadi  stud  failures  which,  if  not 
corrected,  could  result  in  the  rotation  of 
the  flap  bracket  during  flap  actuation 
and  subsequent  jamming  of  the  aileron 
control  cables,  lliis  situation  could 
result  in  the  loss  of  flap  and  aileron 
(lateral)  control,  as  well  as  damage  to 
die  spoiler,  flap  vanes,  and  primary 
wing  structure. 

date:  Effective  November  2a  1984. 

Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADOREsaEa:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard.  Long  Beach. 
California  90848,  Attention:  Director. 
Publications  and  Training.  Cl-750  (54- 
60).  This  information  also  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach. 
California. 

FOR  FURTHER  ^FORMATION  CONTACT 

Mr.  Michael  N.  Asahara,  Sr..  Aerospace 
Engineer.  Airframe  Branch,  ANM-122L. 
FAA.  Northwest  Moimtain  Region.  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach. 
California  90808;  telephone  (213)  54»- 
2824. 
aUPPLEMENTARY  INFORMATION:  This  AD 


and  (2)  is  not  a    sigmncam  ruie    unaeru\jiA     ] rVL'  !.£__». 

Regulatory  Policies  and  Procedures  (44  FR    ^  >•  promoted  by  reports  from  two 

11034;  February  26. 1979).  A  copy  of  the  fmal  ^     "r.»ra»r.r-  r-nrtf amino  twn  instnni 

evaluation  prepared  for  this  action  is 

contained  in  the  regulatory  docket  A  copy  of 

it  may  be  obtained  by  contacting  the  person 

identified  under  the  caption  "^OR  FURTHEfi 

INFORMATION  CONTACT". 


Issued  in  Burlington  Massachusetts,  on 
October  24. 1984. 
Robert  E.  WhittingtMi. 

Director,  New  England  Region. 

|FK  Doc  S4-S033e  Filed  11-W-S4:  S:4C  un) 
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14  CFR  Part  39 

[Docket  Na  i4  MM  19  AD;  Arndt  39-4952] 

Atrworttiinaaa  Oiractivaa;  McOonnaH 
Douglaa  Modal  OC-9-10,  -20,  -30.  -40. 
-50.  and  C-9  (Military)  Sariaa  Alrplanaa 

AOENCY:  Federal  Aviation 

Administi-ation  (FAA),  DOT. 

action:  Final  rule. 

auMMARY:  This  amendment  addsa  new 
airworthiness  directive  (AD)  whicb' 


operators  concerning  two  instances  of 
failed  wing  flap  hinge  lower  attach  studs 
which  attach  the  wing  flap  outboard 
idler  hinge  to  the  wing  rear  spar  at 
station  Xws  333.148.  When  the  lower 
studs  failed,  the  support  fitting  rotated 
upwards  under  flap  loading.  Because  the 
aileron  control  cables  pass  through  a 
hole  in  the  support  bracket,  rotation  of 
the  bracket  coiild  cause  the  control 
cables  to  be  severed  or  jammed.  This 
could  cause  the  loss  of  lateral  control  of 
the  airplane.  Stud  failures  have  been 
attributed  to  hydrogen  embrittlement 
Accomplishment  of  the  non-destructive 
inspection  (NDI)  as  outiined  in 
McDonnell  Douglas  Service  Bulletin 
A57-162,  dated  April  27, 1984.  or  later 
FAA  approved  revisions,  will  detect 
cracked  hinge  studs  and  thereby 
preclude  the  possibility  of  stud  failure. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  non- 
destructive inspection  of  the  wing  flap 
hinge  lower  attach  studs. 
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Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 
Adoptioii  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13}  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

McDonnell  DOUGLAS:  Applies  to 

McDonnell  Douglas  Model  DC-&-10,  -2a 
-30,  -40,  -50.  and  C-0  (Military)  series 
airplanes  which  have  been  modiHed  in 
accordance  with  McDonnell  Douglas 
Service  Bulletin  57-118  and/or 
production  equivalent  certificated  in  all 
categories.  Compliance  required  as 
indicated  unless  previously 
accomplished. 
To  detect  cracked  wing  flap  outboard  hinge 
lower  stud(s)  due  to  hydrogen  embrittlement 
and  prevent  failure  of  the  «ving  hinge  bracket 
accomplish  the  following: 

A.  Prior  to  the  accumulation  of  10,400 
landings  or  within  400  landings,  whichever 
ocoirs  later,  from  effective  dale  of  this  AD. 
ultrasonically  inspect  the  flap  hinge  fitting 
lower  studs  for  cracking  in  accordance  with 
McDonnell  Douglas  DC-O  Alert  Service 
Bulletin  A57-162.  dated  April  27. 1964.  or 
later  FAA  approved  revisions. 

E  If  no  cracking  is  found,  no  further  action 
is  required. 

C  If  cracking  is  found,  replace  all  four 
studs  in  accordance  with  the 
Accomplishment  Instructions  of  Paragraph  2 
of  McDonnell  Douglas  DC-0  Alert  Service 
Bulletin  A57-162.  dated  April  27, 1984,  or 
later  FAA  approved  revisions. 

D.  Alternative  inspections,  modifications, 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Manager,  Los  Angeles  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region. 

AU  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard.  Long 
Beach,  California  90646,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54-60). 
These  documents  also  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle,  Washington, 
or  the  Los  Angeles  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach.  California. 

This  Amendment  becomes  effective 
November  20, 1964. 

(Sees.  313(a),  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
US.C.  1354(a),  1421  through  1430,  and  1502); 
49  US.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12, 1963);  and  14  CFR  11.89) 


Note.— The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  considered  to  be  major  under  Elxecutive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of  Order 
12291  with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034:  February  26, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
signiHcant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required).  A 
copy  of  it  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 

caption  "PON  PURTHOI  WFOWKUTIOW 
CONTACT." 

Issued  in  Seattle,  Washington,  on  October 
31, 1984. 

Wayne  ].  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 
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14  CFR  Part  39 

[Docket  No.  84- NM -Oft- AD;  Amdt  39-4950] 

AlrworthinMs  Diroctives;  Short 
Brottters  Ltd.  Modol  SO3-60  S«ri«« 
Alrplanos 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  applicable 
to  certain  Short  Brothers  Ltd.  Model 
SD3-60  series  airplanes  which  requires 
replacement  of  the  existing  pilot  type  oil 
cooler  air  intake  scoop  with  a  "D"  type 
scoop.  Several  instances  of  icing  of  the 
existing  scoop  have  been  reported  while 
operating  in  severe  icing  conditions. 
Partial  blocking  of  the  scoop  by  ice 
results  in  high  oil  temperatures  which 
could  require  shutdown  of  an  engine 
during  flight. 

DATE  Effective  December  15, 1984. 

Compliance:  Required  within  the  next 
60  days  after  the  effective  date  of  this 
AD  (unless  already  accomplished). 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Shorts  Aircraft,  1725  Jefferson  Davis 
Highway,  Suite  510,  Arlington,  Virginia 
22202  or  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Seattle 
Aircraft  Certification  Office.  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harold  N,  Wantiez,  Foreign  Aircraft 
Certification  Branch,  ANM-150S,  Seattle 


Aircraft  Certification  Office;  telephone 
(206)  431-2977.  Mailing  address:  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  C-689e6.  Seattle, 
Washington  98168. 

SUFPI.CMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  of  the  United 
Kingdom  (CAA)  has  classified  Short 
Brothers  Ltd.  Service  Bulletin  SD360-71- 
05  as  mandatory.  Service  experience 
and  evaluation  by  the  manufacturer 
have  shown  that  the  existing  pitot  type 
coil  cooler  air  intake  scoop  fitted  to  the 
SD3-60  airplane  tends  to  ice  more  easily 
than  the  "D"  type  scoop  fitted  to  the 
SD3-30  airplane.  Several  reports  of  high 
oil  temperatures  have  been  reported 
while  operating  in  severe  icing 
conditions.  Investigation  revealed  that 
this  was  caused  by  ice  blocking  the  oil 
cooler  air  intake  scoop. 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  airworthiness  directive  requiring 
replacement  of  the  oil  cooler  intake 
scoops  was  published  in  the  Federal 
Register  on  September  11, 1984  (49  FR 
35642).  The  comment  period  closed  on 
September  29, 1984,  and  interested 
persons  have  been  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received. 

It  is  estimated  that  approximately  10 
airplanes  of  U.S.  Registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  16  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $40 
per  manhour.  Modification  parts  are 
provided  by  the  manufacturer  at  no  cost 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $6,400.  For  these 
reasons,  this  rule  is  not  considered  to  be 
a  major  rule  under  the  criteria  of 
Executive  Order  12291.  Few,  if  any. 
small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  will  be 
affected. 

Therefore,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directives: 

Short  Brothers  Ltd:  Applies  to  Model  SD3-eo 
airplanes  as  listed  in  Short  Brothers 
Service  Bulletin  SD380-71-05,  dated 
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March  1984,  certincated  in  all  categories. 
Compliance  is  required  as  indicated 
unless  previously  accomplished.  To 
prevent  icing  of  the  oil  cooler  air  intake 
scoop,  accomplish  the  following: 

A.  Within  60  days  after  the  effective  date 
of  this  airworthiness  directive  (AD),  install 
the  "D"  type  oil  cooler  air  intake  scoop  on 
both  intake  cowls  in  accordance  with  Short 
Brothers  Ltd.  Service  Bulletin  SD360-71-05, 
dated  March  1984. 

B.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

This  amendment  becomes  effective 
December  15, 1984. 

(Sees.  313(a),  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a),  1421  through  1430,  and  1502); 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 1979); 
and  it  is  further  certified  under  the  criteria  of 
the  Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic  effect  on 
a  substantial  number  of  small  entities 
because  few,  if  any.  Short  Brothers  Ltd. 
Model  SD3-60  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has  been 
prepared  for  this  regulation  and  has  been 
placed  in  the  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  person  identified 
under  the  caption  "FOR  nwrrHSR 
IMFORMATKMt  CONTACT." 

Issued  in  Seattle,  Washington,  on  October 
31. 1984. 

Wayne  |.  Barlow. 
Acting  Director,  Northwest  Mountain  Region. 

|FR  Doc.  S4-30334  Filed  11-19-S4;  8:45  •m) 
BIUJNO  CODE  M10-19-M 


14  CFR  Part  71 

[Airspace  Docket  No.  84-AGL-7] 

Alteration  to  Transition  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  The  nature  of  this  action  is  to 
alter  the  Monroe,  Michigan,  transition 
area  to  accommodate  a  new  RNAV 
Runway  20  instnmient  approach 
procedure  to  Custer  Airport. 

The  intended  effect  of  this  action  is  to 
insure  segregation  of  the  aircraft  using 
this  approach  procedure  in  instrument 
weather  conditions  from  other  aircraft 


operating  under  visual  weather 
conditions  in  controlled  airspace. 

EFFECTIVE  DATE:  0901  GMT,  February  14, 

1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Divisfon,  AGL-530,  Federal  Aviation 
Administration,  Great  Lakes  Region, 
2300  East  Devon  Avenue,  Des  Plaines, 
Illinois  60018,  telephone  (312]  694-7360. 

History 

On  Tuesday,  September  4, 1984,  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  transition  area  near 
Monroe,  Michigan  (49  FR  34846]. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas,  Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  §  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71]  is  amended,  as  follows: 

Monroe,  MI 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Custer  Airport  (lat.  41*56'10'N., 
long.  83*26'1S'W.)  excluding  the  portion 
which  overlies  the  Detroit,  Michigan,  700-fool 
transition  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It,  therefore: 
(1)  Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 1979): 
and  (3)  does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 
(Sees.  307(a),  313(a),  Federal  Aviation  Act  of 
1958  (49  U.S.C.  1348(a)  and  1354(a]];  (49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449,  January 
12, 1983]:  and  14  CFR  11.69) 


Issued  in  Des  Plaines,  Illinois,  on  October 
31, 1984. 
Edwin  S.  Hanis, 
Acting  Director,  Great  Lakes  Region. 

(FR  Doc  S4-30SZ7  FiM  11-1».««:  S^S  •n] 
SiUJNa  COOC  4S10-13-M 


14  CFR  Part  71 

(Airs|MC«  Docket  No.  •4-ANM-24] 

Revisa  Transition  Area;  Prica,  UT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  The  amendment  revises  the 
description  of  the  Price,  Utah,  transition 
area.  The  description  makes  reference  to 
the  Carbon  VOR  which  will  be  relocated 
and  upgraded.  This  action  amends  the 
description  to  reflect  the  revised 
NAVAJD  coordinates  and  nomenclature. 

effective  date:  February  14, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

George  L.  Orr,  Airspace  &  Procedures 
Specialist.  ANM-531.  Federal  Aviation 
Administration,  Airspace  Docket  No. 
84-ANM-24, 17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168,  the  telephone  number  is  (206) 
431-2531, 

SUPPLEMENTARY  INFORMATION:  The 
Price,  Utah  transition  area  was 
established  to  ensure  segregation  of 
aircraft  operating  in  instrument  weather 
conditions  and  other  aircraft  operating 
in  visual  weather  conditions  or 
instnmient  weather  conditions.  The 
relocation  of  the  Carbon  VOR  area  will 
require  new  points  of  reference  for 
accuracy.  The  geographical  area  and 
associated  airspace  encompassed  by  the 
transition  area  will  remain  unchanged. 

Since  this  action  involves  only 
editorial  changes  in  the  description  of 
the  transition  area  and  makes  no 
substantive  change,  notice  and  public 
proced'ure  herein  are  unnecessary. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
Iceep  them  operationally  current.  It, 
therefore;  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3]  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
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that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 

AdoptioB  «f  Mm  AmambMiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  §  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended  effective  0901 
GMT,  February  14. 1965.  as  follows: 

Plica.  Utah.  Traositiao  Araa  (Ravisad) 

"That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  S-mile  radius 
of  the  Carbon  VOR/DME  (Ut.  39"  36'11.6'N., 
Long.  10*45'10.1'  W\.  and  within  2  miles  each 
side  of  the  200*  radial  of  the  Carbon  VOR/ 
DME.  extending  from  the  S-mile  radiua  area 
to  8  miles  south  of  the  VOR:  that  airspace 
extending  upward  from  1.200  feet  above  the 
surface  within  6  miles  west  and  11  miles  east 
of  the  020*  and  200*  radials  of  the  Carbon 
VOR/DME  extending  from  8  miles  north  to 
1B.5  miles  south  of  the  VOR". 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  19S8  (48  U.S.C  1348(a)  and  1354(a));  (40 
U.S.C  lOIHg)  (Revised.  Pub.  L  97-449.  January 
12, 1983));  and  14  CFR  11.69] 

Issued  in  Seattle,  Washington  on 
November  7, 1984. 

Wayna ).  Bariow. 

Acting  Director,  Northwest  Mountain  Region. 

|FR  Doc  St-SBW  FUwl  11-t».M:  M6  »m\ 
ttt-IS-M 


33139.  The  comments  and  other 
materials  referenced  in  this  rule  will  be 
available  for  inspection  and  copying  at 
100  Macarthur  Causeway, 
Communications  Center.  Normal  ofHce 
hours  are  between  7:00  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 


Coast  Guard 

33  CFR  Part  100 
(0Q07;  M-aS] 

Marine  Parade;  Fort  Lauderdala 
Ctiristmaa  Boat  Parade 

AOENCV:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


v:  Special  Local  Regulations  are 
being  adopted  for  the  Fort  Lauderdale 
Christmas  Boat  Parade.  Tliis  event  %vill 
be  held  on  December  15, 1984  between 
1830  and  2230  local  time.  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event. 

CFFCCnvc  DATCS:  These  regulations  are 
effective  at  1830  local  time  on  December 
15, 1984  and  terminate  at  2230  local  time 
on  December  15, 1964. 
Aooncssca:  Even  though  this  a  final 
rule,  any  comments  should  be  mailed  to 
Commander,  USCG  Group  Miami.  100 
Macarthur  Causeway.  Miami  Beach.  PL 


FOR  nNrrHCR  mfoiimation  contact 
ENS  T.  F.  Tabrah  (305)  350^309. 
SUPFLCMCNTARV  INPONMATION:  A  Notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation.  There  is 
insufficient  time  to  publish  a  notice 
before  this  event  and  since  the 
regulations  are  necessary  to  safeguard 
persons  and  property  from  the 
associated  hazards  notice  and  comment 
procedures  would  be  contrary  to  the 
public's  interest  under  5  U.S.C.  553(B). 
Although  this  regulation  is  published  as 
a  fmal  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "ADDNCSS"  in  this  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  the  regulation,  and  give 
reasons  for  their  comments.  Receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  is  enclosed.  Based  upon 
comments  received,  the  regulation  may 
be  changed. 

Drafting  Information:  The  drafters  of 
notice  are  ENS  T.F.  Tabrah,  project 
officer,  USCG  Group  Miami  and  LCDR 
K.E.  Gray,  project  attorney,  Seventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations:  Fort 
Lauderdale  Annual  Christmas  Boat 
Parade  is  a  10  mile  parade  with 
approximately  100-125  boats  displaying 
decorative  lighting  expected  to 
participate.  Regulations  are  issued  by 
the  Commander,  U.S.  Coast  Guard 
Group  Miami  as  a  public  service  to 
facilitate  the  holding  of  this  event,  to 
promote  maritime  safety,  and  to  reduce 
to  a  minimum  interference  with  other 
vessel  trafHc  in  the  area. 

Economic  Evaluation  and 
Certification:  This  final  rule  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  A  draft  regulatory 
evaluation  has  been  prepared  and 
placed  in  the  rulemaking  docket  It  may 
be  inq>ected  and  copied  at  the  address 
listed  under  ADONCSSBS.  Copies  may 


also  be  obtained  by  contacting  the 
person  listed  under  FOR  RIRTMUI 
INFORMATION  CONTACT. 

Based  upon  the  information  in  the 
draft  evaluation,  the  Coast  Guard 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smcdl  entities. 

List  of  Subjects  in  S3  CFR  Part  160 

Marine  safety.  Navigation  (water). 

PART  100— (AMENDED] 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  100  of 
Title  33,  Code  of  Federal  Regulations,  by 
adding  a  temporary  S  100.35-T735  to 
read  as  follows: 

S  100.3S-T736 

(a)  Regulated  area:  All  navigable 
waters  from  Fort  Everglades  Turning 
Basin  (approximate  position  2d-05.5N, 
08O-07.0W)  proceeding  north  in  the 
Intracoastal  Waterway  to  Lake  Santa 
Barbara  (approximate  position  26-14.4N, 
08(M)5.8W). 

(b)  Special  Local  Regulations:  (1)  All 
vessel  traffic  in  the  regulated  area  «vill 
be  controlled  by  the  Partrol  Commander 
and  will  proceed  at  5  MPH  when 
passing  parade  participants. 

(2)  Rule  20  of  the  Navigation  Rules. 
International-Inland  of  December  1983 
will  be  suspended  for  registered 
participants  only. 

(3)  A  succession  of  not  less  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  signal  for  any  non- 
participating  vessels  to  stop 
immediately.  The  display  of  a  red         ^ 
distress  flare  from  a  patrol  vessel  ivill 
be  signal  for  any  and  all  vessels  to  stop 
immediately. 

(46  U.S.C.  454;  40  U.S.C.  ie55(b):  48  CFR 
1.46(b);  and  33  CFR  10035) 

Dated:  October  4, 1984. 
G.E.  Waltoo. 

Captain,  U.S.  Coast  Guard  Commander. 
USCG  Group  Miami. 

|FR  Doc.  84-30072  mtd  11-1S-M;  »M  Ml| 
BHaJNO  coot  4S10-14-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Ch.  201 

Federal  Information  I 
Management  Regulation  (FIRMR); 
Proceduree  for  Ordering  Looeeleef 
EdMon 

AOiNCv:  Office  of  Information 
Resources  Management.  GSA. 
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ACTION:  Final  notice  of  procedures  for 
Federal  agencies/departments  to  order 
the  looseleaf  edition  of  the  FIRMR. 

•UMMARV:  This  is  the  final  notice 
announcing  procedures  for  Federal 
agencies/departments  to  order  copies  of 
the  looseleaf  edition  of  the  FIRMR. 
Individual  agency  o^ices  are 
responsible  for  making  their  quantity 
requirements  for  the  FIRMR  known  to 
their  agency's  Government  Printing 
Office  (GPO)  Liaison  Officer.  Agency 
GPO  Liaison  Officers  are  responsible  for 
consolidating  and  submitting  their 
agency's  requirements  to  the  GPO  on  a 
SF-1,  citing  GPO  jacket  No.  458-938  and 
GSA  rider  requisition  No.  5-00193. 
DATES:  Applicable  Dates:  The  complete 
text  of  the  FIRMR.  including  temporary 
regulations,  is  scheduled  for  publication 
in  the  Federal  Register  by  December 
1984.  The  looseleaf  edition  will  be 
distributed  as  soon  after  that  time  as 
possible.  Agency  GPO  Liaison  Officers 
have  been  advised  to  take  action  to 
consolidate  their  agency's  FIRMR 
distribution  requirements  and  submit 
orders  to  the  GPO  no  later  than  January 
11, 1985. 
FOR  FURTHCR  INFORMATION  CONTACT 

Carolyn  A.  Thomas,  Policy  Branch 
(KMPP),  Office  of  Information  Resources 
Management  telephone  (202)  566-0194 
or  FTS,  566-0194. 
SUPPLEMENTARY  INFORMATION:  (1)  The 

General  Services  Administration 
established  the  Federal  Information 
Resources  Management  Regulation  on 
April  1, 1984.  The  FIRMR  is  located  in 
the  Code  of  Federal  Regulations  at  Title 
41  as  a  new  Chapter  201. 

(2)  The  FIRMR  combines  certain 
provisions  of  the  Federal  Procurement 
Regulations  (FPR)  and  the  Federal 
Property  Management  Regulations 
(FPMR)  that  concern  the  acquisition, 
man^ement.  and  use  of  information 
resources  (including  automatic  data 
processing  (ADP),  office  automation, 
records  management,  and 
telecommunications)  into  a  single 
regulation.  The  complete  text  of  the 
FIRMR,  including  the  integrated  text  of 
former  FPR/FPMR  provisions  and 
temporary  regulations,  is  schedulid  for 
publication  in  the  Federal  Register  by 
December  1984.  Distribution  of  the 
looseleaf  edition  is  expected  as  soon 
after  that  time  as  possible. 

(3)  The  initial  printing  of  the  looseleaf 
edition  of  the  FIRMR  will  include  the 
complete  codified  text  and  all  temporary 
regulations  and  bulletins  in  a  three  ring 
embossed  binder  of  about  250  pages. 
Amendments  and  other  temporary 
regulations  will  be  distributed  as  they 
are  issued,  as  well  as  information  and 


guidance  bulletins,  indices  of  current 
bulletins,  handbooks,  reports,  and 
illustrations  of  forms  pertaining  to  the 
subject  matter. 

(4)  Since  the  provisions  of  the  FIRMR 
are  ];>ertinent  to  many  agency  activities, 
it  is  recommended  that  the  following 
offices  have  access  to  the  FIRMR:  li^e 
senior  official  designated  by  the  agency 
head  according  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3506); 
the  senior  procurement  executive 
designated  by  the  agency  head 
according  to  the  Office  of  Federal 
Procurement  Policy  Act  Amendment  of 
1983  (41  U.S.C.  414);  policy  and  program 
development  offices  reporting  to  the 
above  reference^  senior  officials; 
information  resources  program 
(including  ADP,  office  automation,  and 
telecommunications),  personal  property, 
and  facilities  management  offices; 
records  management  offices; 
procurement  and  contracting  offices 
(including  all  procurement  personnel 
assigned  to  information  resources 
acquisitions);  and  budget, 
administrative,  oversight,  audit. 
Inspector  General,  and  legal  counsel 
offices  and  reference  libraries 
supporting  agency  information  resources 
activities. 

(5)  Agency  GPO  Liaison  Officers  have 
been  requested  to  consolidate  their 
agency's  copy  requirements  on  a  SF-1 
citing  GPO  jacket  No.  456-938  and  GSA 
rider  requisition  No.  5-00193. 
Consolidated  SF-l's  must  be  submitted 
to  the  Central  Office,  GPO.  no  later  than 
January  11, 1985,  and  must  be  submitted 
through  agency's  Washington,  DC 
headquarters  office  only.  It  is  imperative 
that  immediate  action  is  taken  to 
assemble  agency  distribution  lists  for 
the  FIRMR  and  make  copy  requirements 
known  to  GPO  by  January  11. 1985.  If 
too  few  copies  are  ordered,  GPO 
supplies  may  not  be  available  for 
replenishment,  and  reprints  will  be 
much  costlier.  Once  FIRMR  distribution 
requirements  have  been  established, 
distribution  lists  for  the  FPR  and 
Subchapters  B  and  F  of  the  FPMR  will 
no  longer  be  used  to  distribute  FIRMR 
materials. 

(6)  All  production  costs  for  the 
looseleaf  edition  of  the  FIRMR  will  be 
prorated  to  participating  Federal 
activities  by  GPO.  Since  total  copy 
requirements  are  not  yet  known,  GPO  is 
unable  to  provide  an  estimate  of  the 
cost.  However,  it  is  anticipated  that  the 
cost  for  FY  1985  will  be  between  $20.00 
and  $25.00. 

(7)  Private  sector  companies, 
associations,  businesses,  publishers,  and 
other  interested  parties  will  be  provided 
with  an  opportunity  to  place 
subscription  orders  to  the  looseleaf 


edition  of  the  FIRMR  with  the 
Superintendent  of  Documents.  Ordering 
information  will  be  provided  in  a    ' 
subsequent  Federal  Register  notice  prior 

to  the  publication  date. 

Dated:  November  14, 1984. 
Francis  A.  McDooough. 

Deputy  Assistant  Administrator  for  Federal 
Information  Resources  Management 

(FR  Doc  St-XMIT  FIbd  11-1S-S4;  •:«  aBJ 
SNJJNOCOOE  SSM-aS-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs     <' 
Administration 

49  CFR  Parts  171. 173,  and  175 

(Docket  No.  HM-1S4B;  Amdt  No*.  171-60, 
173-181, 17S-32] 

Implementation  of  thm  ICAO  Technical 
Instructions 

aoency:  Materials  Transportation 
Bureau,  Research  and  Special  Programs 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  document  amends  the 
Hazardous  Materials  Regulations  (HMR) 
in  order  to  permit  the  offering, 
acceptance  and  transportation  by 
aircraft,  and  by  motor  vehicle  incident 
to  transportation  by  aircraft,  of 
hazardous  materials  shipments 
conforming  to  the  most  recent  edition  of 
the  International  Civil  Aviation 
Organization's  (ICAO)  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air  (ICAO 
Technical  Instructions).  These 
amendments  are  necessary  to  facilitate 
the  continued  transport  of  hazardous 
materials  in  international  commerce  by 
aircraft  when  the  1985  edition  of  the 
ICAO  Technical  Instructions  becomes 
effective  on  January  1, 1985,  pursuant  to 
decisions  talcen  by  the  ICAO  Council 
regarding  implementation  of  Annex  16 
to  the  Convention  on  International  Civil 
Aviation. 

EFFECflVE  date:  January  1. 1985. 
FOR  further  information  CONTACT: 
Edward  A.  Altemos,  International 
Standards  Coordinator,  Materials 
Transportation  Bureau,  Department  of 
Transportation.  400  Seventh  Street. 
S.W.,  Washington.  D.C.  20590.  (202)  428- 
0656. 

SUPPLEMENTARY  INFORMATION:  On  July 
2, 1984,  the  MTB  published  a  notice 
(Docket  HM-184B.  NoUce  No.  84-5)  in 
the  Federal  Register  (49  FR  27180)  which 
requested  public  comment  on  the  need 
to  amend  the  Hazardous  Materials 
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Regulations  (HMR)  in  order  to  take 
account  of  the  1985  edition  of  the  ICAO 
Technical  Instructions. 

Two  conunenters  responded  to  Notice 
No.  84-5.  FoHowing  full  consideration  of 
the  comments  received,  the  proposals 
contained  in  the  notice  are  being 
adopted  with  certain  changes.  Both 
comments  received  supported  the 
actions  proposed  in  the  Notice  of 
Proposed  Rulemaidog  with  the 
exception  of  the  amendments  to 
§  175.10(a)(2)  concerning  the  transport  of 
aircraft  parts,  equipment  and  supplies. 
While  both  commenters  agreed  that 
aircraft  parts,  equipment  and  supplies 
that  meet  the  definition  of  a  hazardous 
material  should  be  properly  identified, 
marked,  labeled  and  packaged  during 
transportation,  they  felt  that  the 
regulations  should  permit  the  use  of  the 
standard  long-life  reusable  packagings 
used  by  aircraft  parts  manufacturers 
and  by  many  carriers  for  the 
transportation  of  such  hazardous 
materials  aboard  aircraft. 

The  amendment  to  S  175.10(a](2J  was 
proposed  in  response  to  changes  made 
to  iim  exceptions  in  die  ICAO  Technical 
Instructions  for  aircraft  parts  and 
supplies.  However,  the  MTB  now 
believes  that  the  ICAO  amendments  to 
the  exceptions  for  aircraft  parts  and 
supplies  will  be  reconsidered  at  the  next 
meeting  of  the  ICAO  Dangerous  Goods 
Panel,  and  one  specific  proposal  for 
such  reconsideration  has  already  been 
submitted  to  ICAO  by  a  member  of  the 
Dangerous  Goods  Panel.  Because  the 
likelihood  exists  that  the  ICAO 
exceptions  for  aircraft  parts  and 
supplies  will  be  further  amended  in  the 
near  future,  the  MTB  has  decided  to 
make  no  change  to  i  175.10(a)(2)  at  this 
time,  and  the  proposed  amendbnent  is, 
therefore,  withdrawn.  Amendment  of 
this  paragraph  will  be  considered  in  a 
future  rulemaking  on  the  basis  of  the 
results  of  the  anticipated  ICAO 
reconsideration  of  the  matter. 

An  editorial  change  has  been  made  to 
the  text  of  {  175.10(a)(22)  that  appeared 
in  the  notice  to  require  ^at  the 
individual  transporting  the  barometer 
advise  the  operator  of  the  presence  of 
the  barometer,  and  to  clarify  that  it  is 
the  operator  of  the  aircraft  who  must 


advise  the  pilot-in-command  of  the 
presence  of  a  mercury  barometer  aboard 
the  aircraft. 

List  of  Subjects 

49  CFR  Part  171 

Hazardous  materials  transportation. 
Incorporation  by  reference. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers. 

49  CFR  Part  175 

Hazardous  materials  transportation. 
Air  carriers. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  171. 173  and  175  are  amended 
as  follows: 

PART  171— GENERAL  mFORIIATION, 
REGULATIONS  AND  DEFINITIONS 

1.  In  J  171.7,  paragraph  (d)(27)  is 
revised  to  read: 


§  171.7 


(d)  *  •  • 

(27)  International  Civil  Aviation 
Organization  Technical  Instructions  for 
the  Safe  Transport  of  Dangerous  Goods 
by  Air.  DOC  9284-AN/905  (ICAO 
Technical  Instructions),  1985  edition. 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 


filTXMO    [AtMndsd] 

2.  In  5  173.860,  paragraph  (b)(1)  is 
removed. 

PART  17S— CARRIAGE  BY  AIRCRAFT 

3.  In  S  175.10,  a  new  paragraph  (a}(22} 
is  added  as  follows: 

§175.10    Exceptions. 

(a)  *  *  • 

(22)  A  mercurial  barometer  carried  as 
carry-on-baggage  only,  by  a 
representative  of  a  government  weather 
bureau  or  similar  official  agency, 
provided  that  individual  advises  the 
operator  of  the  presence  of  the 
barometer  in  his  baggage.  The 


barometer  must  be  packaged  in  a  strong 
outer  packaging  having  sealed  inner 
liner  or  bag  of  strong,  leak  proof  and 
puncture-resistant  material  impervious 
to  mercury,  which  will  prevent  the 
escape  of  mercury  from  the  package 
irrespective  of  its  position.  The  pilot-in- 
command  must  be  informed  of  the 
presence  of  any  such  barometer  by  the 
operator  of  the  aircraft 

4.  In  {  175.33,  the  existing  paragraphs 
(a)(3),  (4),  (5)  and  (6)  are  redesignated  as 
(a)(5),  (6).  (7)  and  (8)  respectively, 
paragraph  (a)(2)  is  revised  and  new 
paragraphs  (a)(3)  and  (a)(4)  are  added 
as  follows: 

9175.33    Notfflcation  of  pilot-ln-command. 

(a)  •  *  * 

(2)  The  toal  number  of  packages; 

(3)  Ilie  net  quantity  or  gross  weight, 
as  applicable,  for  each  package  except 
those  containing  radioactive  materials 
and  those  for  which  there  is  no  limit 
imposed  on  the  maximum  net  quantity 
per  package; 

(4)  The  location  of  the  packages 
aboard  the  aircraft; 


9175.85    [Amsndsd] 

5.  In  1 175.e5(c)(l)(v),  the  figures  "90 
•F  (32  'O"  are  replaced  by  the  figures 
"73  'F  (23  'C)". 

(49  U.S.C.  1803, 1804, 1808;  49  CFR  1.53,  App. 
A  to  Part  1] 

Note. — Tlie  Materials  Transportation 
Bureau  has  detenmined  that  this  document  is 
not  a  "major  rule"  under  the  terms  of 
Elxecutive  Order  12291  or  a  significant 
regulation  under  DOTs  regulatory  policy  and 
procedures  (44  FR  11034]  and  does  not 
require  an  environmentai  impact  statement 
under  the  National  Environmental  Policy  Act 
(49  U.S.C.  4321.  et  aeq.)  1  certify  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  sutMtantial  numl>er  of 
smeJl  entities  because  the  overall  economic 
impact  of  this  amendment  is  minimal.  A 
regulatory  evaluation  and  environmental 
assessment  are  available  for  review  in  the 
docket 

Issued  in  Washington,  D.C  on  November 
14. 1984. 

L.D.  Saotman, 

Director.  Materials  Transportation  Bureau. 

(FR  Doc.  St-aotse  PUad  ll-lS-M:  aM  wb) 
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This  sectk>n  of  the  FEDERAt  REGISTER 
contains  not»es  to  the  public  of  ttie 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  ttwse  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  ttte  rule 
making  prior  to     tt)e  adoption  of  ttie  final 
njles. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  12S5 

AncNtary  Matters;  IXacovery 

AQCNCV:  Office  of  the  Special  Counsel, 
Merit  Systems  Protection  Board. 

ACTION:  Proposed  rule. 

summary:  Under  5  U.S.C.  1205(b)(2)(A). 
the  Special  Counsel  may  issue  subpenas 
requiring  the  attendance  and  testimony 
of  witnesses  and  the  production  of 
docimientary  or  other  evidence.  Current 
regulations  of  the  Office  of  the  Special 
Counsel  permit  service  of  subpenas  by 
delivery  either  in  person  or  by  registered 
or  certified  mail.  However,  the 
regulations  are  not  clear  as  to  when 
delivery  of  subpenas  by  the  above 
methods  is  effective.  To  avoid 
confusion,  the  regulation  is  proposed  to 
be  amended  to  clarify  that  service  of 
subpenas  is  effective  when  made  by 
delivery  in  person  or  by  registered  or 
certified  mail  to  the  residence  or 
principal  place  of  business  of  the  person 
to  be  served. 

DATE:  Comments  are  due  on  or  before 
December  20, 1984. 

ADDRESS:  Send  comments  to  Office  of 
Special  Counsel,  Leonard  M.  Dribinsky, 
1120  Vermont  Avenue,  NW..  Suite  HOC. 
Washington,  D.C.  20005. 

FOR  FURTMCR  INFORMATION  CONTACT: 

Leonard  M.  Dribinsky,  (202)  653-8968. 

SUPPtXMENTARY  INFORMATION:  . 
E.0. 12291.  Federal  Regulatioo 

OSC  has  determined  that  this  is  not  a 
ma)or  rule  as  defined  in  section  1(b)  of 
E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  pertains  solely  to  the  manner 
in  which  OSC  may  serve  subpenas. 


Ust  of  Subjects  in  8  CFR  Part  1255 

Administrative  practice  and 
procedure,  Ancillary  matters.  Discovery, 
Govenunent  employees. 

PART  1255— {AMENDED] 

Accordingly,  pursuant  to  5  U.S.C. 
1206(k),  OSC  amends  5  CFR  Part  1255  by 
revising  9  1255.1  to  read  as  follows: 


912SS.1 

(a)  The  Special  Counsel  may  issue 
subpenas  requiring  the  attendance  and 
testimony  of  witnesses  and  the 
production  of  documentary  or  other 
evidence.  A  subpena  may  be  served  by 
delivery  in  person  or  by  registered  or 
certified  mail  to  the  residence  or 
principal  place  of  business  of  the  person 
to  be  served. 

(b)  Service  of  subpenas  may  be 
effected  by  one  or  more  of  the  ibliowing 
means: 

(1)  By  delivery  to  an  individual.  The 
subpena  may  be  delivered  to  the  pereon 
to  biie  served. 

(2)  By  delivery  to  an  address.  The 
subpena  may  be  left  at  the  residence  or 
principal  place  of  business  of  the  pereon 
to  be  served. 

(3)  By  registered  or  certified  mail.  The 
subpena  may  be  sent  by  registered  or 
certified  mail  to  the  residence  or 
principal  place  of  busiaess  of  the  peraon' 
to  be  served. 

(c)  The  subpenas  must  be  signed  by 
the  Special  Counsel,  or  by  his  designee 
upon  a  specific  delegation  by  the 
Special  Counsel.  Subpenas  may  not  be 
signed  in  blank. 

(d)  In  the  case  of  contumacy  or  failure 
to  obey  a  subpena  issued  by  the  Speical 
Counsel  or  his  designee,  the  Special 
Counsel  may  request  the  United  States 
District  Court  for  the  judicial  district  in 
which  the  peraon  to  whom  the  subpena 
is  addressed  resides,  or  is  served,  to 
issue  an  order  requiring  such  peraon  to 
appear  at  any  designated  place  to  testify 
or  to  produce  documentary  or  other 
evideiK:e.  Upon  any  failure  to  obey  an 
order  of  the  court  granted  purauant  to 
the  application  of  the  Special  Counsel, 
the  Special  Counsel  may  request  the 
court  to  hold  the  person  or  persons  to 
whom  the  order  was  directed  in 
contempt  of  court. 

(e)  Application  to  a  federal  court  for 
enforcement  of  a  subpena  issued  under 
this  section  may  be  made  by  the  Special 
Counsel  or  his  designee. 


Dated:  November  8, 1984. 
K.  WllUaa  O'Coonor. 

Special  Counsel. 

[FK  Doc  »4-2SaS3  FIM  ll-l»-a4;  a:«I  tm\ 
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DEPARTMENT  OF  AGRICULTURE 
Fadaral  Grain  Inapaction  Sarvtea 
7  CFR  Part  800 

Raatrictlona  on  RapraaantaBons 

AOfNCV:  Federal  Graih  Inspection 
Service,  USDA. 

ACTION:  Proposed  rule. 

summary:  In  compliance  with  the 
requirements  for  the  periodic  review  of 
existing  regidations,  the  Federal  Grain 
Inspection  Service  (FGIS  or  Service)  has 
reviewed  its  regulations  oa  Restrictions 
on  Representations.  FGI9 proposes  to 
amend  its  regulations  on  "Restrictions 
on  Representations"  by  clarifying  and 
condensing  the  provision  on  restrictions 
with  respect  to  designations,  marks,  and 
representatioiu  and  making  other 
miscellaneous  non-substantive  changes 
for  clarity.  These  proposed  changes  will 
facilitate  use  of  the  regulations. 

DATE:  Comments  must  be  subndtted  on 
or  before  January  18. 1985. 

ADDRESS:  Comments  must  be  submitted 
in  Mrriting  to  Lewis  Lebakken.  Jr.. 
Information  Resources  Management 
Branch,  USDA.  FGIS,  Room  0667  South 
Building,  14th  Street  and  Independence 
Avenue.  SW..  Washington.  D.C.  20250. 
telephone  (202)  382-173a  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  houn  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT 
Lewis  Lebakken.  Jr.,  (address  above), 
telephone  (202)  382-1738. 

SUFFLEMBNTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  The  action  has  been  classified 
as  nonmajor,  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
estabUshed  in  the  Order. 
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Regulatory  Flexibility  Act  Certificatioa 

Kenneth  A.  Gilles,  Administrator, 
FGIS,  has  determined  that  this  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  deBned  in  the  Regidatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.] 
because  most  users  of  the  inspection 
and  weighing  services  and  those  entities 
that  perform  such  services  do  not  meet 
the  requirements  for  small  entities. 

Review  of  Regulations 

The  review  of  the  regulations  on 
Restrictions  on  Representations  (7  CFR 
800.55-600.57)  included  a  determination 
of  the  continued  need  for  and 
consequences  of  the  regulations.  An 
objective  was  to  assure  that  the 
language  of  the  regulations  is  clear  and 
that  the  regulations  are  consistent  with 
FGIS  poUcy.  FGIS  has  determined  that 
these  regulations  in  general  are  serving 
their  intended  purpose,  are  consistent 
with  FGIS  policy,  are  necessary,  and 
should  remain  in  effect 

FGIS  proposes,  however,  to:  (1) 
change  the  titie  of  the  provisions  to 
"Descriptions"  from  "Restrictions  on 
Representations";  (2)  Amend  S  800.55, 
Restrictions  with  respect  to  descriptions 
of  grain  by  grade  by  (a)  changing  the 
title  to  Descriptions  by  grade,  and  (b) 
revising  the  section  by  clarifying  the 
language  eind  adding  certain  provisions 
which  appear  in  section  6.  United  States 
grain  Standards  Act,  relating  to 
prohibited  descriptions;  (3)  Amend 
§  800.57,  Restrictions  witii  respect  to 
designations,  marks,  and 
representations,  by  (a)  changing  the  title 
to  Requirements  on  descriptions,  (b) 
revising  the  section  to  clarify  and 
condense  the  language,  and  (c) 
incorporating  sub-paragraphs  (a) 
through  (i)  into  two  sub-paragraphs  (a) 
and  (b);  and  (4)  Renumber  the  current 
S  800.57  as  9  800.56. 

By  a  final  rule  published  in  the 
Federal  Register  on  September  14, 1984, 
(49  FR  36067)  FGIS  removed  S  800.56. 
Official  certificates,  official  forms,  and 
official  marks.  The  definitions 
comprising  this  section  were  moved  to 
S  800.0(b). 

The  above  changes  are  proposed  to 
condense  and  clarify  these  regulations. 

These  proposed  changes  also  would 
facilitate  the  use  of  the  regtilations. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Export,  and  Grain. 

PART  800— GENERAL  REGULATIONS 

Accordingly,  it  is  proposed  that 
SS  800.55  and  800.57  "Restrictions  on 


Representations"  be  amended  as 
follows: 

1.  The  Centerheading  which  precedes 
S  800.55  be  amended  to  read  as  follows: 

Daacriptions 

2.  Section  600.55  be  revised  to  read  as 
follows: 

§800.55    Oeacriptlona  by  Qrada. 

(a)  General.  In  any  sale,  offer  for  sale, 
or  consignment  for  sale,  which  involves 
the  shipment  of  grain  in  interstate  or 
foreign  commerce,  the  description  of 
grain,  as  being  of  a  grade  in  any 
advertising,  price  quotation,  other 
negotiation  of  sale,  contract  of  sale, 
invoice,  bill  of  lading,  other  docimient, 
or  description  on  bags  or  other 
containers  of  the  grain,  is  prohibited  if 
such  description  is  other  than  by  an 
ofTicial  grade  designation,  with  or 
without  additional  information  as  to 
specified  factors.  An  official  grade 
designation  contains  any  of  the 
following:  the  term  "U.S.,"  the  numerals 
1  through  5,  the  term  "Sample  grade,"  or 
the  name  of  a  subclass  or  a  special 
grade  of  grain  specified  in  the  Official 
United  States  Standards  for  Grain. 

(b)  Proprietary  brand  names  or 
trademarks.  A  description  of  grain  by  a 
proprietary  brand  name  or  a  trademark 
that  does  not  resemble  an  official  grade 
designation  %vill  not  be  considered  to  be 
a  description  by  grade;  but  a  description 
by  a  proprietary  brand  name  or 
trademark  that  contains  singly  or  in 
combination  any  of  the  terms  referenced 
in  paragraph  (a)  of  this  section  shall  be 
considered  to  resemble  an  official  grade 
designation. 

(c)  Use  of  one  or  more  factor 
designations.  In  interstate  commerce,  a 
description  of  grain  by  the  use  of  one  or 
more  grade  factor  designations  which 
appear  in  the  Official  United  States 
Standards  for  Grain  or  by  other  criteria 
will  not  be  considered  to  be  a 
description  by  grade. 

(d)  False  or  misleading  descriptions. 
In  any  sale,  offer  for  sale,  or 
consigimient  for  sale  of  any  grain  which 
involves  the  shipment  of  grain  from  the 
United  States  to  any  place  outside 
thereof,  knowingly  using  a  false  or 
misleading  description  of  grain  by 
official  grade  designation,  or  other 
description  is  prohibited. 

3.  Section  800.57  be  redesignated  as 
S  800.56  and  revised  to  read  as  follows: 

S  800 J6    Raqutramanta  on  daacrtptlona. 

Section  13  of  the  Act  contains  certain 
prohibitions  with  respect  to  the  use  of 
official  grade  designations,  official 
marks,  and  other  representations  with 
respect  to  grain. 


(a)  the  use  of  an  official  grade 
designation,  with  or  without  factor 
information,  or  of  official  criteria 
information,  or  of  the  term  "official  grain 
standards,"  shall  not,  without  additional 
information,  be  considered  to  be  a 
representation  that  the  grain  was 
officially  inspected. 

(b)  The  use  of  any  symbol  or  term 
listed  as  an  official  mark,  at 

§  800.0(b)  (68),  with  respect  to  grain  shall 
be  considered  to  be  a  representation  of 
official  service  under  the  Act:  Provided 
however,  that  the  use  of  the  official 
marks  "official  certificate;"  "officially 
inspected;"  "official  inspection;" 
"officially  weighed;"  "official  weight;" 
and  "official  weighing"  shall  not  be 
considered  to  be  a  representation  of 
official  service  under  the  act  if  it  is 
clearly  shown  that  the  activity  occurred 
under  the  U.S.  Warehouse  Act  (7  U.S.C. 
241  et  seq.):  Provided  further,  that  the 
use  of  the  official  mark  'officially  tested" 
with  respect  to  grain  inspection  and 
weighing  equipment  shall  not  be 
considered  to  be  a  representation  of 
testing  under  the  Act  if  it  is  clearly 
shown  that  the  equipment  was  tested 
under  a  State  statute. 

Authority:  Sees.  7. 15. 18.  Pub.  L  94-582. 90 
Stat.  2870,  2883.  2884;)  (7  U.S.C.  78.  87b.  87e). 

Dated:  October  30, 1984. 
K.  A.  Gilles, 

Administrator. 
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Rural  Electrification  Admlnlstnition 
7  CFR  Part  1772 

(REA  BuHattn  345-39] 

REA  Specificatton  for  Talephona 
Station  Protactora 

agency:  Rural  Electrification 
Administration,  USDA. 

action:  Proposed  rule. 

SUMMARY:  REA  proposes  to  amend  7 
CFR  1772.97,  Incorporation  by  Reference 
of  Telephone  Standards  and 
Specifications,  by  issuing  a  revised 
Bulletin  345-39,  REA  Specification  for 
Telephone  Station  Protectors  to  adopt 
PEG-2-1983.  an  industry  standard,  and 
withdraw  REA's  PE-42,  a  proprietary 
REA  standard  addressing  the  same 
product. 

The  Protection  Engineers'  Group 
(PEG)  is  a  subordinate  body  of  the  U.S. 
Telephone  Association's  (USTA) 
Engineering  Committee.  PEG  develops 
uniform  industry  standards  for 
protective  devices  used  in 
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telecommunications  systems  in  addition 
to  other  activities.  The  group  enjoys 
broad  support  and  participation  from 
operating  companies  as  well  as  a 
number  of  government  agencies, 
including  REA,  from  throughout  the 
United  States  and  Canada.  PEG-2-1983, 
Specification  for  Telephone  Station 
Protectors,  represents  a  consensus  of 
these  participants  as  to  the  minimum 
acceptable  performance  requirements 
for  a  telephone  station  protector. 
DATC  Public  conunents  must  be  received 
by  REA  no  later  Uian  January  22, 1985. 
ADDWtat;  Submit  written  comments  to 
Joseph  M.  Flanigan,  Director, 
TelecoDununications  Engineering  and 
Standards  Division,  Rural  Electrification 
Administration,  Room  2835,  South 
Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT 

E.J.  Cohen,  Engineering  Management 
and  Standards  Engineer, 
Telecommunications  Engineering  and 
Standards  Division.  Rural  Electrification 
Administration.  Washington.  DC  20250. 
telei^one  (202)  382-8698.  The  Draft 
Impact  Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  implementing 
each  option  is  available  on  request  from 
the  above  office. 

SUPPI.EMCNTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act  as 
amended  (7  U.S.C.  901  et  seq.),  REA 
proposes  to  amend  7  CFR  1772.97, 
Incorporation  by  Reference  of 
Telephone  Standards  and 
Specifications,  by  issuing  a  revised 
Bulletin  345-39,  REA  Specification  for 
Telephone  Station  Protectors.  REA  will 
seek  approval  for  Incorporation  by 
Reference  from  the  Director  of  the  Office 
of  the  Federal  Register  prior  to  the 
issuance  of  a  final  rule.  This  proposed 
action  has  been  reviewed  in  accordance 
with  Executive  Order  12291,  Federal 
Regulation.  The  action  will  not  (1)  have 
an  annual  effect  on  the  ecomony  of  $100 
million  or  more;  (2)  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  (3) 
result  in  significant  adverse  affects  on 
competition,  employment,  investment  or 
productivity  and  therefore  has  been 
determined  to  be  "not  major".  This 
action  does  not  fall  within  the  scope  of 
the  Regulatory  Flexibility  Act.  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.851. 
Rural  Telephone  Loans  and  Loan 
Guarantees  and  10.852,  Rural  Telephone 
Bank  Loans. 

Copies  of  the  revised  bulletin  are 
available  upon  request  from  the  address 


indicated  above.  Copies  of  PEG-2-19e3 
may  be  obtained  for  a  nominal  fee  from 
the  United  States  Telephone 
Association.  1801  "K"  Sti«et  NW., 
#1201.  Washington,  DC  20006.  telephone 
(202)  872-1200.  All  written  submissions 
made  pursuant  to  this  action  will  be 
made  available  for  public  inspection 
during  regular  business  hours  at  the 
above  address. 

Background 

The  present  edition  of  PE-42  was 
developed  in  1980  by  REA.  While 
industry  comments  were  sought  and 
considered  at  several  points  in  the 
development,  REA  retained  ultimate 
control  of  the  document's  content.  Other 
major  operating  telephone  companies 
took  a  similar  position  and,  as  a  result 
several  specifications,  each  varying 
slightiy  in  content  and  requirements 
were  developed  for  this  product. 

The  Protection  Engineers'  Group 
(PEG)  is  a  subordinate  body  of  the  U.S. 
Telephone  Association's  (USTA) 
Engineering  Committee.  PEG  develops 
uniform  industry  standards  for 
protective  devices  used  in 
telecommunications  systems  in  addition 
to  other  activities.  The  group  enjoys 
broad  support  and  participation  from 
operating  companies  as  well  as  a 
number  of  government  agencies, 
including  REA,  from  throughout  the 
United  States  and  Canada.  PEG-2-19e3. 
Specification  for  Telephone  Station 
Protectors,  represents  a  consensus  of 
these  participants  as  to  the  minimun 
acceptable  performance  requirements 
for  a  telephone  station  protector. 

REA's  role  in  developing  and  adopting 
this  specification  is  in  ac(X)rdance  with 
the  requirements  of  0MB  Circular  A-119 
which  requires  Federal  agencies  to 
adopt  private  sector  standards  in  lieu  of 
developing  their  own  in-house 
standards.  .^ 

List  of  Subjects  in  7  CFR  1772 

Loan  programs^-communications. 
Telecommunications,  Telephone. 

PART  1772-{  AMENDED] 

In  view  of  the  above,  the 
Administrator  is  proposing  to  amend  7 
CFR  Part  1772.  Section  1772.97  is 
amended  to  add  the  following  entry: 

S 177247    Ineorporaden  by  Refaranea  ol 
I  and  SpocHleationa 


Dated:  November  2, 1984. 
ladiVuMuk. 
Acting  Administrator 

(IK  Doc  S4-3n74  nUd  ll-lS-M  MS  I 
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345-99...RBA  Spedfieation  for  Telephone  Sta- 
tion Protectors. 


(7  U.S.C.  901  et  seq.) 


7  CFR  Pwl  1772 

REA  Buietm  346-72;  REA 
Specification  for  FWed  SpNoe 
Cloaurea,  PE-74 

AQSNCV:  Rural  Electriiication 

Administration.  USDA. 

Acnow;  Proposed  rule. 

summary:  REA  proposes  to  amend  7 
CFR  1772.97,  Incorporation  by  Reference 
of  Telephone  Standards  and 
Specifications,  by  issuing  a  revised 
Bulletin  345-72.  REA  Specification  for 
Filled  Splice  Qoeures.  PE-74,  to  permit 
salvageable  and  non-salvageable  parts 
in  reenterable  splice  closures,  to 
delinate  required  hardware  materials,  to 
address  testing  parameters  for  different 
encapsulating  compounds,  to  add  a  test 
requirement  for  the  cable  closure 
encapsulant  system  in  a  simulated 
application  environment  and  to  require 
closure  identification  and  assembly 
instructions  in  the  product  package.  AD 
splice  closure  manufacturers  and  REA 
borrowers  will  be  impacted  in  that 
REA's  revised  requirements  will  reflect 
state  of  the  art  technology  and  will  this 
permit  the  construction  of  the  best  most 
cost-effective  facilities  possible. 
DATC  Public  comments  must  be  received 
by  REA  no  later  Uian  January  22. 1985. 
adonbm:  Submit  written  comments  to 
Joseph  M.  Flanigan.  Director, 
Telecommimications  Engineering  and 
Standards  Division.  Rural  Electrification 
Administration.  Room  2835,  South 
Building.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHCR  INFORMATION  CONTACT 
M.  Wilson  Magruder,  Chief,  Outside 
Plant  Branch,  Telecommunications 
Engineering  and  Standards  Division, 
Rural  Electrification  Administration, 
Washington,  DC  20250,  telephone  (202) 
382-6667.  The  Draft  Impact  Analysis 
describing  the  options  considered  in 
developing  this  proposed  rule  and  the 
impact  of  implementing  each  option  is 
available  on  request  from  the  above 
office. 

SUPPLKMCNTARV  INFORMATION:  Pursuant 
to  the  Rural  Qectrification  Act  as 
amended  (7  U.S.C.  901  et  seq.).  REA 
proposes  to  amend  7  CFR  1772.97. 
Incorporated  by  Reference  of  Telephone 
Standards  and  Specifications,  by  issuing 
a  revised  Bulletin  345-72,  REA 
Specification  for  Filled  Splice  Closures, 


45754  Federal  Register  /  Vol.  49.  No.  225  /  Tuesday.  November  20.  1984  /  Proposed  Ruleg 


Federal  Register  /  Vol.  49,  No.  225  /  Tuesday.  November  20,  1984  /  Proposed  Rules 


45755 


PE-74.  REA  will  seek  approval  for 
Incorporation  by  Reference  from  the 
Director  of  the  Office  of  the  Federal 
Register  prior  to  the  issuance  of  a  final 
rule.  This  proposed  action  has  been 
reviewed  in  accordance  with  Executive 
Order  12291,  Federal  Regulation.  The 
action  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  (3)  result  in  significant  adverse 
effects  on  competition,  employment, 
investment  or  productivity  and  therefore 
has  been  determined  to  be  "not  major". 
This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.851. 
Rural  Telephone  Loans  and  Loan 
Guarantees  and  10.852,  Rural  Telephone 
Bank  Loans. 

Copies  of  the  document  are  available 
upon  request  from  the  address  indicated 
above.  All  written  submissions  made 
pursuant  to  this  action  will  be  made 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
address. 

Background 

The  present  edition  of  REA's 
Specification  for  Filled  Splice  Closures 
does  not  differentiate  salvageable  and 
non-salvageable  closure  parts.  By 
specifically  addressing  both  categories 
of  closures  misunderstanding  relative  to 
the  use  of  salvageable  and  non- 
salvageable  parts  will  be  circumvented. 
A  closure  kit  is  required  by  the  revised 
specification.  By  specifying  all  materials 
constituting  a  closure.  i.e..  case,  shield 
bonding  hardware  and  reenterable 
encapsulant  all  necessary  materials  are 
in  a  single  on  site  when  needed.  Tests 
for  both  jelling  and  non-jelling 
compounds  are  required  to  assure 
satisfactory  encapsulant  performance  in 
and  out  of  its  system  and  will  eliminate 
potential  bias  towards  the  use  of  either 
type  of  encapsulant.  The  closure 
performance  evaluation  was  modified  to 
include  a  test  that  considers  the  realistic 
possibility  of  a  damaged  cable  sheath 
channeling  water  to  the  splice  bundle. 
The  splice  closure  must  demonstrate 
during  this  test  that  the  splice  is  truly 
protected  from  a  potentially  damaging 
environment.  Closure  identification 
marking  requirements  added  to  this 
revision  will  permit  quick  recognition  of 
the  closure  design  and  the  manufacturer. 
biclusion  of  assembly  instructions  will 
prevent  mistakes  in  case  assembly  and 
in  encapsulant  application  which  could 
lead  to  splice  failure. 


The  revisions  to  this  specification  will 
result  in  a  better  defined  closure  product 
for  REA  borrowers  with  minimum 
impact  to  the  closure  manufacturers. 
Slight  product  cost  increases  may  result 
from  the  requirements  for  instructions 
and  marking  but  should  be  more  than 
offset  by  convenience  and  assistance  to 
the  borrower.  The  quality  of  closures  to 
REA  borrowers  should  increase. 

List  of  Subjecta  in  7  CFR  Fart  1772 

Loan  programs— communications. 
Telecommunications.  Telephone. 

PART  1772— {AMENDED] 

In  view  of  the  above.  REA  is 
proposing  to  amend  7  CFR  Part  1772. 
Section  1772.97  would  be  amended  by 
revising  the  entry  345-72  to  read  as 
follows: 

§  1772.97    Incorporation  by  rafaranca  of 
TatapHona  atandarda  and  spaciftortiona. 


345-72_ 


PE-74.. 


REA. 


Specification  for  Filled  Splice 
Closures. 

(7  U.S.C.  901  et  seq.) 

Dated:  November  14. 1984. 
Harold  V.  Hunter. 

Administrator. 
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7  CFR  Part  1772 

REA  Bulletin  345-65,  REA 
Specification  for  Cable  Sbield  Bonding 
Connectors,  PE-33 

agency:  Rural  Electrification 
Administration.  USDA. 
ACTION:  Proposed  rule. 

summary:  REA  proposes  to  amend  7 
CFR  1772.97,  Incorporation  by  Reference 
of  Telephone  Standard  and 
Specifications,  by  issuing  a  revised 
Bulletin  345-65,  REA  Specification  for 
Cable  Shield  Bonding  Connectors.  PE- 
33.  This  revision  will  incorporate  a 
section  on  shield  bonding  connector 
specifically  designed  for  installation  on 
filled  buried  service  wire.  The  current 
standard  does  not  cover  the  requirement 
for  buried  service  wire  shield  bonding 
connectors.  Including  the  new  section  in 
PE-33  will  provide  REA  telephone 
borrowers  with  more  suitable  and  less 
cosdy  connector  for  use  on  buried 
service  wire.  Presently,  shield  bonding 
connectors  for  large  size  cables  are  used 


on  small  diameter  buried  service  wires 
making  a  satisfactory  difficult  and 
requiring  much  more  time  to  complete. 
Manufacturers  of  shield  bonding 
connectors  and  all  REA  borrowers  will 
be  impact  in  that  REA's  requirements 
will  reflect  state  of  the  art  technology 
and  will  thus  permit  the  construction  of 
the  best,  most  cost-effective  facilities 
possible. 

DATE:  Public  comments  must  be  received 
by  REA  no  later  than  January  22,  1985. 

ADDRESS:  Submit  written  comments  to 
Joseph  M.  Flanigan,  Director 
Telecommunications  Engineering  and 
Standard  Division.  Rural  Electrification 
Administration,  Room  2835,  South 
Building,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  Wilson  Magruder.  Chief.  Outside 
Plant  Branch.  Telecommunications 
Engineering  and  Standard  Division. 
Rural  Electrification  Administration. 
Washington,  DC  20250.  telephone  (202) 
382-8667.  The  Draft  Impact  Analysis 
describing  the  options  considered  in 
developing  this  proposed  rule  and  the 
impact  of  implementing  each  option  is 
available  on  request  from  the  above 
office. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act,  as 
amended  (7  U.S.C.  901  et  seq.).  REA 
proposes  to  amend  7  CFR  1772.97. 
Incorporation  by  Reference  of 
Telephone  Standards  and 
Specifications,  by  issuing  a  revised 
Bulletin  345-65,  REA  Specification  for 
Cable  Shield  Bonding  Connectors,  PB- 
33.  REA  will  seek  approval  for 
Incorporation  by  Reference  from  the 
Director  of  the  Office  of  the  Federal 
Register  prior  to  the  issuance  of  a  final 
rule.  This  proposed  action  has  been 
reviewed  in  accordance  with  Executive 
Order  12291,  Federal  Regulation.  The 
action  will  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more;        v-c 
(2)  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  (3)  result  in  significant  adverse 
affects  on  competition,  employment, 
investment  or  productivity  and  therefore 
has  been  determined  to  be  "not  major". 
This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.851, 
Rural  Telephone  Loans  and  Loan 
Guarantees  and  10.852,  Rural  Telephone 
Bank  Loans. 

Copies  of  the  document  are  available 
upon  request  from  the  address  indicated 
above.  All  written  submissions  made 


pursuant  to  this  action  will  be  made 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
address. 

Background 

The  Present  edition  of  REA's 
Specification  for  Cable  Shield  Bonding 
Connectors.  PE-33,  does  not  address 
those  designed  specifically  for  use  on 
filled  buried  service  wire.  As  a  result, 
connectors  meeting  the  present 
specification  are  ill-suited  for  this  use 
and  a  satisfactory  installation  is  difficult 
and  requires  excessive  time  to  complete. 
A  number  of  manufacturers  produce 
shield  bonding  connectors  which  are 
designed  for  this  use  and  which  will 
permit  an  acceptable  installation  at  a 
significantly  lower  cost  in  time  and 
materials.  The  revised  specification 
recognizes  this  state  of  the  art 
technology  and  permits  its  application 
on  the  systems  of  REA  borrowers. 

In  view  of  the  above,  the 
Administrator  is  proposing  to  issue  a 
revised  Bulletin  345-65.  REA 
Specification  for  Cable  Shield  Bonding 
Connectors.  PE-33. 

Indexing  Terms:  As  required  by  1  CFR 
18.20,  the  following  are  the  indexed 
terms  and  list  of  subjects: 

List  of  Subjects  in  7  CFR  Part  18 

Loan  programs— communications. 
Telecommunications. 

Dated  November  14. 1984 
Harold  V.  Hunter. 

Administrator 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Dockat  No.  •4-NM-97-AD] 

Airworthiness  Directives:  Airbus 
Industrie  Model  A300  B2  and  B4  Series 
Airplanea 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  an 
airworthiness  directive  (AD)  that  would 
require  inspections  for  cracking  of  flap 
beams  No.  2.  left  and  right,  on  Airbus 
Industrie  Model  A300  B2  and  B4  series 
airplanes.  During  fatigue  tests,  the  flap 
beam  developed  cracks  and  ultimately 
failed.  This  condition  can  lead  to  flap 


asymmetry  and  create  a  hazardous  flight 
condition. 

DATE:  Comments  must  be  received  no 
later  than  December  30, 1984. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Idustrie.  Airbus  Support 
Division,  Centreda,  Avenue  Didier 
Daurat.  31700  Blagnac.  France,  or  may 
also  be  examined  Federal  Aviation 
Administration.  Northwest  Mountain 
Region.  Seattle  Aircraft  Certification 
Office,  9010  East  Marginal  Way  South, 
Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Sulmo  Mariano.  Foreign  Aircraft 
Certification  Branch,  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region;  telephone  (206)  431- 
2979.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  84-NM- 
97-AD.  17900  Pacific  Highway  South,  C- 
68966.  Seattle,  Washington  98168. 

Discussion:  The  French  Civil  Aviation 
Authority  (DGAC)  has  issued  a 
Consigne  de  Navigabilite  which 
mandates  compliance  with  the 
requirements  of  Airbus  Industrie  Service 
Bulletin  A300-57-118. 

Analyses  show  that  cracks  may  occur 
at  the  bolt  holes  of  the  flap  beam  base 
members  and  light  alloy  side  members. 


Fatigue  tests  proved  these  analyses, 
since  the  flap  beam  developed  cracks  at 
43,000  simulated  landings  and  failed  in 
the  expected  locations  at  48,000 
simulated  landings.  Based  on  this  data 
the  manufacturer  determined  that  the 
flap  beam  must  be  inspected  prior  to 
15,000  landings  to  detect  cracks  before 
failure  of  the  beam. 

The  service  bulletin  prescribes 
inspections  for  cracking  of  the  base  steel 
member  and  light  alloy  side  members  of 
the  flap  beams  No.  2.  LH  and  RH.  The 
service  bulletin  also  prescribes 
replacement  of  the  flap  beams  if  cracks 
exceed  a  specified  dimension. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  '21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require  the 
action  previously  mentioned  to  prevent 
flap  beam  failure,  which  in  turn  can 
cause  flap  asymmetry. 

It  is  estimated  that  33  U.S.  registered 
airplanes  would  be  affected  by  this  AD, 
that  it  would  take  approximately  12 
manhours  per  airplane  to  accomplish  the 
jequired  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
^estimated  to  be  $15,840.  For  these 
^reasons,  the  proposed  rule  is  not 
'considered  to  be  a  major  rule  under  the 
criteria  of  Executive  Order  12291.  Few.  if 
any,  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  would  be 
affected. 

List  of  Subjects  In  14  CFR  Part  39 


Aviation  Safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

Airbus  Industrie:  Applies  to  Model  A300  B2 
and  84  series  airplanes,  certificated  in  all 
categories.  To  prevent  flap  asymmetry, 
within  120  days  after  the  effective  date  of 
this  AD  or  upon  reaching  15,000  landings, 
whichever  occurs  later,  accomplish  the 
following,  unless  previously 
accomplished: 
A.  Inspect  the  base  steel  member  and  light 
alloy  side  members  of  the  flap  beams  No.  2, 
LH  and  RH.  for  cracks,  in  accordance  with 
the  accomplishment  instructions  of  Airbus 
Industrie  Service  Bulletin  A30O-57-116, 
Revision  1.  dated  August  27. 1983. 
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1.  If  no  cracks  are  found,  repeat  the 
inspection  at  intervals  not  to  exceed  1,700 
lancHngs. 

2.  If  cracks  are  detected,  repeat  the 
inspection  at  intervals  not  to  exceed  250 
landings  as  long  as  crack  length  is  4iniii  or 
shorter.  If  crack  length  exceeds  4miii,  the  flap 
beam  must  be  replaced  before  further  flight 

B.  Five  thousand  (5.000)  additional  landings 
are  permitted  before  performing  the  first  of 
the  repetitive  inspections  required  by 
paragraph  A.I..  above,  if  the  modirication 
described  in  Airbus  Industrie  Service  Bulletin 
A300-57-12&  dated  August  27. 1963,  is 
incorporated,  provided: 

1.  No  cracks  are  detected,  and 

2.  The  number  of  landings  accumulated  is 
16,700  or  less. 

C.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safely  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certificalion  Office.  FAA,  Northwest 
Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accompbshment  of  inspections  and/or 
modifications  required  by  this  AO. 

(Sees.  313(a).  314(a).  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
UAC  1354(a).  1421  through  1430.  and  1502); 
49  VS.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12, 1963);  and  14  CFR  11.85) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document:  (1)  Involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Oder  12291  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  28, 1979); 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if  any. 
Airbus  Industrie  Model  A300  airplanes  are 
operated  by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the  person 
identified  under  the  caption  ' 
MTOM  CONTACT." 


Issued  in  Seattle,  Washington,  on  October 
31. 1964. 

Wayne  ].  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 

IFR  Ooc  S*-W331  FSM  ll-tS-ai:  «i46  ^ 
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14  CFR  Pert  71 

(AlrapM*  Dockel  No.  M-ANM-291 

Propoeed  EstabMshment  of  TranaWon 
Area.  Huntington,  UT 

aocncy:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnOM:  Notice  of  proposed  nilemaking. 


:  This  notice  proposes  to 
establish  a  transition  area  at 
Huntington.  Utah.  The  intended  effect  of 


the  proposed  action  is  to  provide 
controlled  airspace  from  700  feet  above 
the  surface  for  aircraft  executing  the 
instrument  approach  procedure  to 
Huntington  Municipal  Airport.  This 
action  is  necessary  to  ensure 
segregation  of  the  aircraft  using  the 
approach  procedures  in  instrument 
weather  conditions. 
DATES:  Comments  must  be  received  on 
or  before  December  21. 1984. 
ADDRESSCS:  Send  comments  to: 
Manager  Airspace  &  Procedures  Branch, 
ANM-530,  Federal  Aviation 
Administration.  Docket  No.  84-ANM-29, 
17900  Faciric  Highway  South,  0-66966, 
Seattle,  WA  98168. 

The  official  docket  may  be  examined 
in  the  Regional  Counsel  Office  at  the 
above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  &  Procedures  Branch. 
Air  Traffic  Division,  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Orr,  Airspace  ft  Procedures 
Specialist.  ANM-531;  the  telephone 
number  is:  (206)  431-2530. 
SUPPI.E1IENTARV  INFORMATION: 

ComnMots  invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Conmients  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpfid  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  84- 
ANM-2g."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  ft 
Procedures  Branch,  17900  Pacific 
Highway  South,  Seattle.  WA.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  at  the  address 
previously  listed.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  {  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  controlled  airspace 
for  the  benefit  of  aircraft  conducting 
instrument  flight  rules  (IFR)  activity. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It. 
therefore:  (1)  Is  not  a  ''"major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal;  and  for  the  same  reasons, 
(4)  it  is  certified  that  this  rale,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  SubjecU  in  14  CFR  Fait  71 

Transition  areas.  Aviation  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
S  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  aa 
follows. 

Huntington,  Utah  Traaaltiaa  Atm  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  3  miles  west 
and  5  miles  east  of  the  210*  radial  of  Carlwn 
VOR  (lat.  39"  38*  11.6'N..  Long.  110"  45' 
lO.l'W.)  extending  from  10  miles  south  to  24 
miles  south  of  the  VOR:  that  airspace 
extending  upward  from  1200  feet  above  the 
surface  within  6  miles  west  and  8  miles  east 
of  the  210*  radial  of  the  Carbon  VOR 
extending  from  S  miles  aouth  to  24  miles 
south  of  the  VOR,  exdoding  the  portion 
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within  the  Price.  Utah,  1200  foot  transition 
area,  and  the  portion  that  overlaps  V208." 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  134iB(a)  and  1354(a)):  (49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449.  January 
2. 1983)):  and  14  CFR  11.65) 

Issued  in  Seattle,  Washington,  on  October 
23.1984. 

Wayne  |.  Barlow. 
Acting  Director,  Northwest  Mountain  Region. 

|FR  Doc  64-30329  Filed  11-1»-S4:  S:4S  am| 
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14  CFR  Part  71 

lAirspace  Docket  No.  84-ANM-33] 

Proposed  Removal  of  the  Nucia, 
Colorado  Transition  Area 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Nucla.  Colorado 
transition  area  was  established  to 
ensure  segregation  of  aircraft  operating 
in  instrument  weather  conditions,  and 
other  aircraft  operating  in  visual 
weather  conditions.  It  was  established 
in  anticipation  of  instrument  approach 
procedures  to  the  Hopkins  Field  Airport 
using  the  Nucla  NDB.  However,  the 
Nucla  NDB  has  failed  certification  tests 
despite  efforts  to  correct  the  deficiencies 
and  approach  procedures  cannot  be 
authorized.  Therefore,  the  transition 
area  is  no  longer  necessary. 

Although  cancellation  of  the  transition 
area  would  eliminate  both  the  700  and 
1200  foot  areas,  adjacent  1200  foot 
transition  areas  would  automatically  fill 
in  and  controlled  airspace  would  remain 
at  1200  feet  and  above. 
dates:  Comments  must  be  received  on 
or  before  January  2, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager  Airspace  & 
Procedures  Branch,  ANM-530,  FAA 
Northwest  Mountain  Region,  Docket  No. 
84-ANM-33. 17900  Pacific  Highway 
South,  C-68966,  Seattle,  WA  98168. 

The  official  docket  may  be  examined 
in  the  Regional  Counsel  Office  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  ft  Procedures  Branch, 
Air  Traffic  Division,  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  Airspace  ft  Procedures 
Specialist,  at  the  same  address.  The 
telephone  number  is  (206)  431-2533. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify 
Airspace  Docket  No.  84-ANM-33  and  be 
submitted  to  the  address  hsted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-ANM-33."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  final  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration  at  the  ^ 

addresses  listed  above.  Communications 
must  identify  Airspace  Docket  No.  84- 
ANM-33.  Persons  interested  in  being    '" 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  process. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  remove  the  Nucla,  Colorado, 
transition  area  and  thereby  release  that 
airspace  below  1200  feet  above  ground 
level  for  other  than  instrument  weather 
operations.  Section  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6  dated 
January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabhshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore:  (1)  Is  not  a  "major  rule"  under 


Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  SubjecU  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
S  71.181  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

Remove  the  Nucla.  Colorado 
Transition  Area. 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  106(g) 
(Revised.  Pub.  L  97-449.  January  12, 1983)); 
and  14  CFR  11.65) 

Issued  in  Seattle.  Washington,  on 
November  7, 1984. 
Wayne  |.  Bailow. 
Acting  Director,  Northwest  Mountain  Region. 

|FR  Doc.  S4-3032S  Hied  11-lS-St:  9M  un) 
■aUNQ  COOC  4*1»-1>-H 


DEPARTMENT  OF  COMMERCE 

International  Trad*  Adminiatration 

15  CFR  Part  320 

[Docket  No.  407S7-4(»7] 

Adjustment  Asaistance  for  Flrma  and 
Industries 

Correction 

In  FR  Doc.  84-29695  beginning  on  page 
44902  in  the  issue  of  Tuesday.  November 
13, 1984,  make  the  following  corrections: 

1.  On  page  44904,  in  the  third  column, 
S  320.2(d),  in  the  second  line,  "to 
readjustment"  should  read  "for 
adjustment".  ^  / 

2.  On  page  44906,  in  the  nrst  column, 
5320.8,  in  the  third  line,  insert  "or" 
before  "knowingly". 

3.  On  the  same  page,  in  the  same 
column.  §  320.12(a).  in  the  fifth  line,  "of 
should  read  "on". 

4.  On  page  44907.  in  the  first  column. 
§320.24(c).  in  the  fourth  line,  insert  "a" 
after  "by". 

5.  On  the  same  page,  in  the  second 
column.  §320.24(g)(3).  the  last  two 
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sentences  begiiming  "The  party  *  *  ' 
should  have  begun  a  new  paragraph. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Ravanua  Oamtca 
26CFRPartS1 

CradR  or  Rafund  of  WindfaH  Profit 
Taxaa  to  Cartatoi  Truat  Baneficiariaa 

AOENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  mlemaking. 


;  This  document  contains 
proposed  regulations  under  section  6430 
of  the  Internal  Revenue  Code  of  1954 
relating  to  a  credit  or  refund  of  windfall 
profit  taxes  to  certain  trust  beneficiaries. 
Changes  to  the  applicable  law  were 
made  by  the  Technical  Corrections  Act 
of  1962.  The  regulations  would  provide 
guidance  on  the  requirements  for 
qualification  for.  and  the  computation 
of.  this  credit  or  refund  of  windfall  profit 
tax 

OATCS:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  January  22. 1985.  The 
regulations  are  proposed  to  be  effective 
with  respect  to  crude  oil  removed  (or 
oeenea  leufeuveui  ouriug  calendar  years 
beginning  after  December  31, 1981. 

AOORCSS:  Send  comments  and  requests 
for  a  p«bbc  hearing  to:  Conunissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-S6-83)  Washington.  ttC  20224. 

Fen  FURTHER  INFORMATION  CONTACT 

John  G.  Schmalz  of  the  Legislation  and 
Regulations  Division.  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Ave.,  NW.  Washington. 
D.C.  20224  (Attention:  CC:LR:T)  (202- 
566-3516.  not  a  toll-free  call). 

NTARY  INTORMATION 


Background 

This  document  contains  proposed 
amendments  to  the  Excise  Tax 
Regulations  Under  the  Crude  Oil 
Windfall  Profit  Tax  Act  of  1980  (26  CFR 
Part  51).  Theae  amendments  are 
proposed  to  conform  the  regulations  to 
section  106(a)(4)(A)  of  the  Technical 
Corrections  Act  of  1962  (Pub.  L  97-448). 
These  proposed  regulations  are  to  be 
issued  under  the  authority  contained  in 
sections  6430(e)  and  7805  of  the  bitemal 
Revenue  Code  of  1954  (96  Stat.  2390  and 
68A  Stat  917;  26  U.SX:.  d430(e)  and 
7801). 


InGaoeral 

Under  section  6430(a)  and  the 
proposed  regulations,  any  portion  of  the 
windfall  profit  tax  paid  by  a  trust  which 
is  attributable  to  a  qualified  beneficiary 
is  treated  as  an  overpayment  of  windfall 
profit  tax  by  such  beneficiary,  and  this 
overpayment  is  to  be  credited  against 
any  windfall  profit  tax  imposed  on  the 
beneficiarj-  or  refunded  to  the 
beneficiary.  An  overpayment  is 
attributable  to  a  qualified  beneficiary  to 
the  extent  that  windfall  profit  tax  is  paid 
by  the  trust,  with  respect  to  the  qualified 
royalty  production  of  the  trust  that  is 
allocated,  in  accordance  with  rules 
contained  in  section  6430  and  the 
proposed  regulations,  to  such  qualified 
beneficiary. 

Under  section  6430(b)  and  the 
proposed  regulations,  the  amount  under 
section  6430(a)  is  limited  to  an  amount 
attributable  to  the  beneficiary's  unused 
exempt  royalty  limit  for  the  calendar 
year.  The  proposed  regulations  also 
provide  rules  for  allocating  the  qualified 
royalty  production  of  the  trust  between 
the  trust  and  its  income  beneficiaries 
and  definitions  for  the  terms  "qualified 
beneficiary,"  "qualified  royalty 
production"  and  "producer." 

The  proposed  regulations  provide  that 
a  qualified  beneficiary  shall  treat  a 
credit  for.  or  refund  of.  windfall  profit 
tax  determined  under  section  6430  as  an 
additional  distribution  to  such 
beneficiary  of  distributable  net  income 
(DNI)  of  the  trust  The  beneficiary  shall 
then  include  this  additional  distribution 
of  DNI  in  income.  This  rule  is  designed 
to  reflect  the  fact  that  taxes  generating 
the  overpayment  are  deductible  by  the 
trust  against  its  income  tax  liability 
even  though  such  taxes  have  been 
refiinded  to  the  trust's  beneficiaries.  If 
the  trust  had  paid  or  incurred  the  net 
amount  of  windfall  tax  during  the  year 
[i.e.,  net  of  the  overpayment)  and 
claimed  the  corresponding  deduction  for 
taxes,  the  trust  would  have  had 
additional  DNI  to  distribute  to  its 
beneficiaries.  This  additional  DNI  to  the 
trust  would  then  generate  an  additional 
deduction  to  the  trust  when  distributed 
to  the  beneficiaries,  and  the 
beneficiaries  would  have  included  such 
distribution  in  gross  income.  Absent  the 
rule  described  in  this  paragraph,  the 
beneficiary  would,  in  effect,  be  getting  a 
distribution  of  DNI  from  the  trust  tax- 
free. 

The  proposed  regulations  also  clarify 
that  section  6430  is  not  available  to  the 
extent  that  the  trust  is  a  grantor  trust 
[i.e.,  a  trust  the  income  of  which  is  taxed 
to  a  grantor,  or  other  person,  under 
subchapter )  of  the  Code)  since  a  grantor 
trust  does  not  have  adiusted 


distributable  net  income  and  since  the 
grantor,  rather  than  the  trust,  is  the 
producer  in  the  case  of  grantor  trust. 

Under  section  4994(f)(2)(C)  and  the 
proposed  regulations,  a  qualified 
beneficiary  may  elect  to  increase  the 
credit  under  section  6430  by  reducing 
the  royalty  owner's  exemption  under 
section  4994(f). 

The  proposed  regulations  also  contain 
a  proposed  amendment  to  the 
regulations  under  section  4997  which 
would  Impose  on  a  trust  the  requirement 
to  furnish  to  each  qualified  beneficiary  a 
Form  6248. 

Comments  and  Requests  for  a  Public 
Heariag 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  of  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Registei. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  O^ice  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
of  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  The  Internal  Revenue 
Service  requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  the 
proposed  rule  is  not  subject  to  review 
under  Executive  Order  12291  or  the 
Treasury — OMB  implementation  of  that 
Order,  dated  April  29, 1983.  Accordingly, 
a  Regulatory  Impact  Analyses  is  not 
required.  Although  this  document  is  a 
notice  of  proposed  rulemaking  that 
solicits  public  comment,  the  Internal 
Revenue  Service  has  concluded  that  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 


Federal  Register  /  VoL  49.  No.  225  /  Tuesday.  November  20.  1984  /  Proposed  Rules 


45750 


Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Draflinf  InfonnatioD 

The  principal  author  of  these 
proposed  regulations  is  John  G.  Schmalz 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
these  regulations  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  28  CFR  Part  51 

Excise  tax.  Petroleum.  Crude  Oil 
Windfall  Profit  Tax  Act  of  1980. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Pari  51  are  as  follows: 

PART  51— (AMENDED] 

Paragraph  1.  Paragraph  (fl(4)  of 
S  51.4994-1  is  proposed  to  be  added  to 
read  as  follows: 


§  S1.4994-1 
•xamptlona. 


iMiifmionB  rewiing  to 


(f)  Exempt  royalty  oil. 

(1)  [Reserved] 

(2)  [Reserved) 

(3)  [Reserved] 

(4)  Royalty  limit — (i)  In  general. 
Except  as  provided  in  paragraph 
(f)(4)(iv)  of  this  section,  a  qualified 
royalty  owner's  qualified  royalty 
production  is  determined  by  applying 
section  4994(f)(2)(A). 

(ii)  Production  exceeds  limitation.  If  a 
qualified  royalty  owner's  qualified 
royalty  production  for  any  quarter 
exceeds  the  royalty  limit  in  section 
4994(f)(2)(A)  for  such  quarter,  the 
royalty  owner  may  allocate  the  royalty 
limit  for  such  quarter  to  any  qualified 
royalty  production  that  the  royalty 
owner  selects. 

(iii)  Allocation  of  royalty  limit  among 
taxpayers.  For  the  purpose  of  allocating 
the  royalty  limit  in  section  4994(f)(2)(A) 
among  taxpayers,  section  6429(c)  (2) 
through  (4)  will  be  applied  except  that 
the  royalty  limit  determined  under 
section  4994(f)(2)(A)  is  substituted  in 
place  of  $2,500  each  time  it  appears  in 
section  6429(c)  (2)  thru  (4). 

(iv)  Election  to  increase  section  6430 
royalty  credit  by  reducing  the  royalty 
owner's  exemption.  Any  qualified 
royalty  owner  who  is  a  qualified 
beneficiary  (within  the  meaning  of 
section  6430  and  §  51.8430-l(d)(l))  for 
any  quarter  may  elect,  by  way  of  a 
marginal  notation  on  Form  6249,  to 
reduce  by  any  amount  the  qualified 


royalty  owner's  royalty  limit  determined 
under  section  4994(f)(2)(A)  for  such 
quarter  after  applying  paragraph 
(f)(4)[iii)  of  this  section. 

***** 

Par.  2.  Paragraph  (c)  of  S  51.4997-2  is 
amended  by  adding  at  the  end  thereof  a 
new  paragraph  (c)(7)  to  read  as  follows: 

§51.4997-2    Certain  InfermaHon  to  tie 
fumialMd  liy  producere  ano  otnara. 


•        * 


(c)  Yearly  statement  of  windfall  profit 
tax  liability  *  *  ' 


*        * 


*        * 


(7)  Trusts  with  qualified  royalty 
production.  In  the  case  of  any  trust  that 
is  a  producer  (within  the  meaning  of 
paragraph  (b)  of  9  51.4996-1),  that  has 
qualified  royalty  production  for  the 
calendar  year  (within  the  meaning  of 
S  51.6430-l(d)(2))  and  that  has 
beneficiaries  who  are  qualified 
beneficiaries  (within  the  meaning  of 
§  51.6430-l(d)(l)),  such  trust  shall 
furnish  to  each  qualified  beneficiary, 
and  file  with  the  Internal  Revenue 
Service,  a  Form  6248  in  accordance  with 
that  form's  instructions  and  the  rules  of 
this  paragraph.  A  separate  statement 
shall  be  furnished  to,  and  a  separate 
information  return  shall  be  filed  for, 
each  qualified  beneficiary. 

Par.  3.  There  is  added  immediately 
after  S  51.6402-1  the  following  new 
section: 

S  51.6430-1    Credit  or  refund  of  windfall 
prom  tax  to  certain  truat  benefidarlaa. 

(a)  General  rule.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this  section, 
that  portion  of  the  crude  oil  windfall 
profit  tax  imposed  by  section  4986 
which  is  paid  by  any  trust  with  respect 
to  any  qualified  beneficiary's  allocable 
trust  production  (within  the  meaning  of 
paragraph  (c)  of  this  section)  shall  be 
treated  as  an  overpayment  of  such  tax 
by  such  quahfied  beneficiary.  The 
overpayment  described  in  this 
paragraph  (a)  is  deemed  to  be  made  on 
the  day  that  an  overpayment  by  the 
trust  would  be  deemed  to  be  made  if  the 
trust's  payment  of  such  tax  with  respect 
to  the  same  crude  oil  were  an 
overpayment.  Any  such  overpayment 
shall  be  credited  against  the  crude  oil 
windfall  profit  tax  liability  of  such 
qualified  beneficiary  or  shall  be 
refunded  to  such  qualified  beneficiary. 
See  paragraph  (b)  of  this  section  for  a 
rule  that  coordinates  this  credit  or 
refund  with  the  exemption  for  exempt 
royalty  oil  provided  in  section  4094(f) 
and  which  may  require  a  reduction  of 
the  amount  determined  under  this 
paragraph.  See  paragraph  (d)  of  this 
section  for  definitions  of  the  terms 


"quahfied  beneficiary",  "qualified 
royalty  production",  and  "producer". 

(b)  Coordination  with  royalty 
exemption — (1)  In  general.  If  the 
aggregate  amount  of  the  allocable  trust 
production  (as  defined  in  paragraph  (c) 
of  this  section)  attributable  to  any 
qualified  beneficiary  exceeds  such 
beneficiary's  unused  exempt  royalty 
limit  for  such  calendar  year,  then  the 
amount  treated  as  an  overpayment 
under  paragraph  (a)  of  this  section  with 
respect  to  such  qualified  beneficiary 
shall  be  reduced  by  the  amount  of  the 
overpayment  attributable  to  such 
excess.  The  amount  of  this  reduction  is 
equal  to  the  amount  of  the  overpayment 
determined  under  paragraph  (a) 
multipUed  by  a  fraction  the  numerator  of 
which  is  the  amount  of  such  excess  and 
the  denominator  of  which  is  the 
aggregate  amount  of  the  beneficiary's 
allocable  trust  production,  and  can  be 
expressed  by  the  following  formula: 


E 
R=Ox  — 

P 


Where: 

R  =  the  amount  of  the  reduction; 

0=the  amount  of  the  overpayment 

determined  under  paragraph  (a)  of  this 

section; 
E=the  amount  of  the  excess;  and 
P=the  aggregate  amount  of  the  l>eneficiary'8 
\       allocable  trust  production. 

(2)  Unused  exempt  royalty  limit.  The 
unused  exempt  royalty  limit  of  any 
qualified  beneficiary  for  any  calendar 
year  is  the  amount  described  in  section 
6430(b)(2)  which  can  be  expressed  in 
terms  of  the  following  fbrmula: 
U  =  (DxL)-Y 
Where: 

U  =  the  unused  exempt  royalty  limit; 
D  =  the  number  of  the  days  in  such  calendar 

year. 
L  =  the  limitation  in  barrels  determined  from 
the  table  contained  in  section 
4994(f)(2](A)(it):  and 
Y  =  the  amount  of  exempt  royalty  oil  (within 
the  meaning  of  section  4994  (f))  with 
respect  to  which  such  qualified 
beneficiary  is  the  producer,  and  which  is 
removed  from  the  premises  during  such 
calendar  year. 

(c)  Allocable  trust  production — (1)  In 
general.  For  purposes  of  this  section,  the 
term  "allocable  trust  production"  means, 
with  respect  to  any  qualified 
beneficiary,  the  qualified  royalty 
production  of  any  trust  (as  defined  in 
paragraph  (d)(2)  of  this  section)  which  is 
removed  (or  deemed  removed)  from  the 
premises  diu-ing  the  calendar  year,  and 
is  allocated  to  such  qualified  beneficiary 
under  paragraph  (c)(2)  of  this  section. 


i. 
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(2)  Allocation  of  production — (i)  In 
general.  The  qualified  royalty 
production  of  a  trust  for  any  calendar 
year  shall  be  allocated  between  the  trust 
and  its  income  beneficiaries  by  first 
allocating  to  the  trust  an  amount  of 
production  based  on  that  portion  of  the 
trust  income  attributable  to  the  qualified 
royalty  production  that  is  set  aside 
under  state  law  in  any  reserve  for 
depletion  for  the  calendar  year,  and  by 
then  allocating  the  remaining  qualified 
royalty  production  between  the  trust 
and  the  income  beneficiaries  in 
accordance  with  their  respective  shares 
of  the  adjusted  distributable  net  income 
for  the  calendar  year  attributable  to  the 
qualified  royalty  production.  Adjusted 
distributable  net  income  not  attributable 
to  qualified  royalty  production  and 
income  set  aside  in  a  depletion  reserve 
not  attributable  to  qualified  royalty 
production  shall  not  be  considered  for 
purposes  of  this  calculation. 
Furthermore,  the  calculation  must  be 
done  on  the  basis  of  a  calendar  year 
even  though  the  trust's  taxable  year  may 
be  other  than  a  calendar  year.  Thus,  for 
purposes  of  this  paragraph  (c)(2],  a  fiscal 
year  trust  must  compute  its  adjusted 
distributable  net  income  for  the 
calendar  year  and  its  reserve  for 
depletion  for  the  calendar  year. 

(ii)  Adjusted  distributable  net  income. 
The  term  "adjusted  distributable  net 
income"  means  the  distributable  net 
income  (as  defined  in  section  643)  of  the 
trust  for  the  calendar  year  reduced  by 
any  excess  in  the  amount  of  income 
added  to  any  depletion  reserve 
maintained  by  the  trust  for  the  calendar 
year  (regardless  of  the  trust's  taxable 
year)  over  the  depletion  deduction 
allowable  to  the  trust  under  section  611 
with  respect  to  the  qualified  royalty 
production  of  the  trust  for  the  calendar 
year. 

(iii)  Allocation  pro  rata  from  each  unit 
of  production.  Each  person's  allocable 
share  of  the  qualified  royalty  production 
of  the  trust  is  deemed  to  be  a  pro  rata 
share  of  each  unit  [i.e.,  type  and 
category,  including  each  base  price  and 
removal  price  category)  of  oil  in  such 
qualified  royalty  production. 

(iv)  Grantor  trusts.  To  the  extent  that 
a  trust  is  a  grantor  trust  [i.e.,  a  trust  the 
income  of  which  is  taxed  to  a  grantor,  or 
other  person,  under  subchapter )  of  the 
Code),  quaUfied  royalty  production  shall 
not  be  allocated  to  a  qualified 
beneficiary  of  the  trust  under  this 
section  because,  to  the  extent  that  a 
trust  is  a  grantor  trust,  the  trust  does  not 
have  adjusted  distributable  net  income 
and  the  grantor  rather  than  the  trust  is 
the  producer  of  the  crude  oil.  (See 
S  51.49g6-l(b)(2).) 


(3)  Production  from  transferred 
Property— {ij  In  general.  The  allocable 
trust  production  of  any  qualified 
beneficiary  shall  not  include  any 
production  attributable  to  an  interest  in 
property  which  has  been  transferred 
after  June  9. 1981,  in  a  transfer  (including 
changes  in  beneficiaries  of  the  trust) 
which  is  described  in  section 
613A(c)(9)(A),  and  is  not  described  in 
section  613A(c)(9){B). 

(ii)  Exception.  Paragraph  (c)(3)(i)  of 
this  section  shall  not  apply  in  the  case  of 
any  transfer  so  long  as  the  transferor 
and  the  qualified  beneficiary  are 
required  by  section  e340(b)(3)  to  share 
the  amount  determined  under  section 
6430(b)(2)(A).  The  preceding  sentence 
shall  apply  to  the  transfer  of  any 
property  only  if  the  production 
attributable  to  the  property  was 
allocable  trust  production  or  qualified 
royalty  production  of  the  transferor. 

(d)  Definition— {IJ  Qualified 
beneficiary.  The  term  "qualified 
beneficiary"  means  any  individual  or 
estate  which  is  a  beneficiary  of  any  trust 
which  is  a  producer. 

(2)  Qualified  royalty  production  of  a 
trust.  The  term  "qualified  royalty 
production  of  a  trust"  generally  means, 
with  respect  to  any  trust,  taxable  crude 
oil  (within  the  meaning  of  section 
4991(a))  which  is  attributable  to  any 
economic  interest  of  such  trust  other 
than  an  operating  mineral  interest  of 
such  trust  other  than  an  operating 
mineral  interest  (within  the  meaning  of 
section  614(d)).  However,  such  term 
does  not  include  taxable  crude  oil 
attributable  to  any  overriding  royalty 
interest,  production  payment,- net  profits 
interest,  or  similar  interest  of  the  person 
which — 

(A)  is  created  after  June  9, 1981,  out  of 
an  operating  mineral  interest  in  property 
which  is  proven  oil  or  gas  property 
(within  the  meaning  of  section 
613A(c)(9)(A))  on  the  date  such  interest 
is  created,  and 

(B)  Is  not  created  pursuant  to  a 
binding  contract  entered  into  before 
June  10, 1981. 

(3)  Producer  The  term  "producer"  has 
the  meaning  given  to  such  term  by 
paragraph  (b)  of  §  51.4996-1. 

(e)  Overpayment  treated  as  additional 
distribution.  Any  qualified  beneficiary 
who  claims  a  credit  or  refund  as  a  result 
of  an  overpayment  generated  under 
section  6430  must  treat  the  amount  of 
such  credit  or  refund  as  an  additional 
distribution  of  distributable  net  income 
of  trust.  Such  distribution  shall  be  in 
addition  to  any  other  amount  of 
distributable  net  income  distributed  to 
such  beneficiary,  and  shall  be  deemed 
to  be  paid  or  accrued  on  the  date  that 


the  credit  or  refund  under  this  section  is 
paid  or  accrued. 

(f)  Example.  The  following  examples 
illustrate  the  application  of  the  rules  of 
this  paragraph: 

Example  (1).  Assume  that  for  the  calendar 
year  19&3.  Trust  A  has  2,000  barrels  of 
qualified  royalty  production,  royalty  income 
of  $60,000,  $10,000  of  cash  expenses,  and 
claims  a  percentage  depletion  deduction  of 
$9,600  while  setting  aside  $18,000  (2.000 
barrels  x  30  percent  x  $30/barrel8)  of 
royalty  income  in  a  reserved  or  depletion 
recognized  under  state  law.  Thus,  the  excess 
of  the  reserve  for  depletion  for  the  year  over 
the  amount  allowable  as  a  deduction  for 
depletion  to  the  trust  for  the  year  is  $8,400 
($18,000- $8,600).  Assume  further  that  A  paid 
windfall  profit  tax  on  the  royalty  oil  removed 
during  the  calendar  year  in  the  amount  of 
$4,000  ($2  per  barrel).  Under  these  facts,  the 
first  600  barrels  (2.000  barrels  x  $18,000/ 
$60,000)  of  A's  qualified  royalty  production  is 
allocated  to  A.  In  addition,  A  has 
distributable  net  income  in  the  amount  of 
$40,400  ($60.000 -$10,000 -$9,600]  and 
adjusted  distributable  net  income  of  $32,000 
($40.400-$8.400).  If  under  the  provisions  of 
the  trust  document  A  distributes  the  $32,000 
of  income  to  the  two  beneficiaries,  B  and  C, 
in  the  amounts  of  $22,857  and  $9,143, 
respectively,  the  remaining  1.400  barrels  of 
qualified  royalty  production  (2,000 
barrels -600  barrels  allocated  to  the  trust) 
must  be  allocated  between  B  and  C  as 
follows: 

1,000  barrels  to  B  (1.400  X  (22.857/32.000) 
and  400  barrels  to  C  (1.400  X  (9.143/32,000)). 
Assume  all  of  the  qualified  royalty 
production  is  removed  from  the  same 
property.  Under  section  6430(a)  and 
paragraph  (a)  of  this  section  and  before  the 
application  of  section  6430(b)  and  paragraph 
(b)  of  this  section,  B  would  be  treated  as 
having  made  an  overpayment  of  windfall 
profit  tax  during  the  calender  year  in  the 
amount  of  $2,000  ($2x1.000  barrels)  and  C 
would  be  treated  as  having  made  an 
overpayment  in  the  amount  of  $800  ($2X400 
barrels). 

■  Example  (2).  Assume  the  same  facts  as  in 
example  (1),  and  assume  that  C  claimed  a 
royalty  owner's  exemption  under  section  4994 
(f)  for  the  calendar  year  with  respect  to  500 
barrels  of  oil  held  outside  the  trust.  Under 
these  facts,  both  B  and  C  must  reduce  the 
overpayment  determined  under  paragraph  (a) 
of  this  section.  B's  unused  royalty  limit  is  730 
barrels  (365  days  x  2  barrels)  and  the  excess 
of  the  number  of  barrels  allocated  to  B  in 
example  (1)  over  the  unused  royalty  Hmit  is 
270  barrels  (1,000  barrels -730  barrels).  Cs 
unused  royalty  limit  is  230  barrels  (730 
barrels -500  barrels)  and  the  excess  of  the 
number  of  barrels  allocable  to  C  in  example 
(1)  over  the  unused  royalty  limit  is  170  barrels 
(400  barrels -230  barrels).  As  a  result,  B  must 
reduce  the  amount  of  the  overpayment  by 
$540  ($2,000  X  (270  barrels/l.OOO  barrels)) 
and  C  must  reduce  the  amount  of  the 
overpayment  by  $340  ($800  x  (170  barrels/ 
400  barrels)).  Thus.  B  may  claim  a  credit  or 
refund  in  the  amount  of  $1,460  ($2.000-$540] 
and  must,  if  such  credit  or  refund  is  claimed, 
treat  the  $1,460  as  an  additional  distribution 
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of  distributable  net  income.  C  may  claim  a 
credit  or  refund  in  the  amount  of  $460 
($800 -$340)  and  must,  if  such  credit  or 
refund  is  claimed,  treat  the  $460  as  an 
additional  distribution  of  distributable  net 
income. 

(g)  Over  payment  credited  against 
estimated  tax  liability.  See  section 
6654(G)(3)(B)  for  a  rule  that  allows  a 
taxpayer  to  offset  the  overpayment 
determined  under  this  section  against 
the  taxpayer's  liability  to  make 
estimated  tax  payments. 
Rosooe  L.  Egger,  |r.. 
Commissioner  of  Interval  Revenue. 

|PR  Doc  a4-30TI»  P1l«d  11-W-84;  MS  m] 
MLLMQ  COOe  MSO-Ot-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 

[EPA  No.  1582;  A-7  FRL  2721-C] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Iowa 

AQCNCV:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 

summary:  The  State  of  Iowa  submitted 
to  EPA  revised  rules  pertaining  to 
preconstruction  review  procedures.  The 
purpose  of  these  revisions  is  to  cure 
deficiencies  in  the  State's 
preconstruction  review  procedures  that 
would  be  applicable  in  nonattainment 
areas.  The  purpose  of  today's  notice  is 
to  propose  approval  of  these  regulations, 
but  delay  final  approval  until  the  State 
makes  certain  commitments  or  EPA 
finalizes  revisions  to  the  new  source 
review  regulations  proposed  August  25. 
1983.  These  rules  were  adopted  by  the 
Iowa  Water,  Air  and  Waste  Commission 
on  July  17. 1984,  and  submitted  to  EPA 
on  July  18. 1984. 

Today's  notice  also  announces  that 
the  Iowa  regulations  for  controlling  air 
pollution  have  been  recodified.  The 
Iowa  Department  of  Environmental 
Quality  (DEQ)  air  quality  regulations 
were  codified  at  Department  400,  Title  I, 
Chapter  1  through  Chapter  14.  The  DEQ 
was  merged  wiHi  other  State  agencies 
on  July  1, 1983,  to  form  the  Iowa 
Department  of  Water,  Air  and  Waste 
Management  (WAWM).  TTie  WAWM 
air  quality  regulations  are  now  codified 
at  Department  900,  Title  II,  Chapter  20 
through  Chapter  39. 

DATES:  Comments  must  be  received  no 
later  than  December  20, 1984. 

ADOREtSES:  Comments  should  be 
addressed  to  Mr.  Larry  Hacker.  Air 
Branch.  Environmental  Protection 


Agency.  324  East  11th  Street,  Kansas 
City,  Missouri  64106.  Copies  of  the 
State's  submission  and  EPA's  technical 
evaluation  are  available  at  the  above 
address,  and  at  the  following  location: 
Iowa  Department  of  Water,  Air  and 
Waste  Management,  Henry  A.  Wallace 
Building.  900  East  Grand,  Des  Moines. 
Iowa  50319. 
FOR  FURTHER  INPORMATION  CONTACT: 

Larry  A.  Hacker  at  the  EPA  address 

above  or  call  (816)  374-3791  (FTS  758- 

3791). 

SUWLBMBNTARV  information: 

I.  Background 

On  March  8, 1980,  EPA  notified  the 
State  of  Iowa  that  its  preconstruction 
review  program  was  inadequate  to 
satisfy  the  requirement  of  Section 
110(a)(4)  of  the  Clean  Air  Act.  The 
notification  was  published  in  the 
Federal  Register  (45  FR  14561,  March  6, 
1980),  and  advised  that  if  approvable 
rules  were  not  submitted  by  December 
31, 1980,  the  State's  new  source  review 
procedures  would  not  longer  be 
approved.  The  March  6, 1980,  notice  was 
in  accordance  with  section  110(a)(2)(H) 
of  the  Act  and  40  CFR  51.6. 

In  addition  to  the  finding  of 
deficiency,  the  March  6, 1980, 
rulemaking  disapproved  the  Iowa  Part  D 
SIP  because  the  State  had  no  adequate 
means  of  preventing  CO  sources  from 
constructing  in  violation  of  Section  173 
of  the  Clean  Air  Act.  The  growth 
restrictions  went  into  effect  on  July  1. 
1979,  and  remain  in  effect  until  the  SIP  is 
approved. 

The  regulations  in  question  were  in 
Chapter  3  of  the  regulations  of  the  Iowa 
DEQ.  On  July  1, 1983,  the  DEQ  was 
merged  with  other  State  agencies  to 
form  the  Iowa  Department  of  Water,  Air 
and  Waste  Management.  The  WAWM 
air  quality  rules  are  codified  at 
Department  900,  Chapter  20  through 
Chapter  39.  The  DEQ  Chapter  3 
regulations  are  now  in  WAWM  900-22 
Controlling  Pollution. 

On  March  28. 1984,  the  WAWM 
provided  EPA  with  draft  revisions  of  the 
Chapter  22  rules  pertaining  to 
preconstruction  review  and  emission 
offsets.  Additional  draft  regulations 
were  submitted  to  EPA  on  May  2. 1984. 
The  State  held  a  public  hearing  on  June 
11, 1984.  and  submitted  final  draft 
regulations  to  EPA  on  July  2. 1984.  These 
regulations  were  adopted  by  the  Iowa 
Water.  Air  and  Waste  Commission  on 
July  17. 1984.  This  process  satisfies  the 
notification  and  hearing  requirements  of 
40  CFR  51.4. 

EPA  has  reviewed  Iowa's  revised 
regulations  and  believes  that  the 
revisions  adopted  cure  most  of  the 


deficiencies  in  the  State's  Part  D  plan, 
except  for  crediting  of  emissions  offsets. 
EPA  also  believes  that  the  revisions 
continue  to  meet  the  other  new  source 
review  requirements  identified  in 
Section  110  of  the  Qean  Air  Act  and  40 
CFR  51.18. 

n.  Review  of  die  State's  Submission 

Permit  requirements  for  new  or 
modified  sources  are  contained  in 
Chapter  22  of  the  Department  of  Water. 
Air  and  Waste  Management  (WAWM). 

Rule  900-22.1  sets  forth  general 
requirements  for  permits,  i.e..  who  must 
apply  and  which  sources  are  exempt. 
Iowa  must  make  an  enforceable 
commitment  not  to  use  the  exemption 
provisions  to  exempt  any  major 
stationary  source  or  major  modification 
from  review  before  EPA  can  take  final 
action  approving  this  SIP  revision.  The 
WAWM  regulations  contain  permit 
requirements  for  anerobic  lagoons. 
These  requirements  are  intended  to 
control  odor  emissions.  EPA  has  no 
authority  to  require  odor  control 
regulations  and  has  no  odor  standards. 
For  that  reason,  EPA  is  not  proposing 
any  action  on  the  WAWM  odor 
regulations.  Rule  22.1(4),  Conditional 
permits,  is  the  State's  regulation 
pertaining  to  preconstruction  review  of 
new  or  modified  sources.  Rule  900-22.1 
satisfies  the  requirements  of  40  CFR 
51.18(a),  (b)  and  (c),  and  the  public 
participation  required  by  §  51.18(h). 

Rule  900-22.2  contains  procedures 
which  the  State  follows  when 
processing  permit  applications.  Rule 
900-22.3  describe  conditions  under 
which  permits  may  be  issued.  This  rule 
has  been  revised  by  adding  22.3  (3)g 
which  satisfies  the  requirements  of  40 
CFR  51.18(j)(5)(i)  and  is  approvable. 
Rule  22.3(3)f  is  also  approvable  because 
portable  equipment  must  receive  a 
supplemental  permit  if  relocation  would 
interfere  with  attainment  or 
maintenance  of  air  quality  standards. 
Thus,  if  relocated  to  a  nonattainment 
area,  the  source  would  have  to  obtain 
onsets  if  otherwise  required  by  the 
regulations  since  relocation  to  a 
nonattainment  area  can  be  presumed  to 
interfere  with  attainment  and 
maintenance  of  standards. 

Rule  900-22.5  contains  permit 
requirements  for  nonattainment  areas. 
The  definitions  in  22.5(1)  are  consistent 
with  the  definiUons  in  40  CFR  51.18(i) 
and  are  approvable. 

40  CFR  51.18(j)(4)  allows  that  a  plan 
may  provide  that  the  provisions  of 
S  51.18(j)  do  not  apply  to  a  source  or 
modification  that  would  be  a  major 
stationary  source  or  major  modification 
only  if  fugitive  emissions,  to  the  extent 


45762 Federal  Register  /  Vol.  49,  No.  225  /  Tuesday.  November  20.  1984  /  Proposed  Rules 


quantifiable,  are  considered  in 
calculating  the  potential  to  emit  and  the 
source  does  not  belong  to  the  categories 
identified. 

The  Iowa  DWAWM  has  included  the 
exemption  authorized  by  §  51.18(j)(4]  as 
part  of  its  definition  of  potential  to  emit 
found  in  900-22.5(1  }c.  Although  the  Iowa 
defmition  does  not  expressly  state  that 
sources  which  are  major  only  because  of 
certain  fugitive  emissions  are  exempt 
from  the  substantive  provisions  of  the 
permit  rule.  EPA  believes  the  State 
clearly  intends  such  an  exemption.  EPA 
also  believes  the  State  clearly  intended 
that  such  emissions  be  counted  in 
determining  a  source's  potential  to  emit. 
Thus,  EPA  believes  the  State's  definition 
of  "potential  to  emit"  is  approvable. 

Requirements  pertaining  to  offsets  in 
nonattainment  areas  are  contained  in 
22.5(2).  These  regulations  are  applicable 
in  primary  and  secondary  particulate 
nonattainment  areas  and  carbon 
monoxide  nonattainment  areas.  This  is 
acceptable  because  the  State  is 
attainment  for  the  remainder  of  the 
criteria  pollutants,  i.e..  sulfur  dioxide, 
ozone,  lead,  and  nitrogen  oxides.  The 
ofiset  requirements  pertaining  to 
secondary  particulate  nonattainment 
areas  were  approved  by  EPA  on 
September  29, 1981  (46  FR  47546).  The 
State  revised  the  offset  applicability  rule 
[22.5(2)d]  to  include  carbon  monoxide  in 
order  to  cure  the  deficiency  in  its  Part  D 
plan  that  was  identified  on  March  6, 
1980  (45  FR  14568). 

Subrule  22.5(2)a  requires  emissions 
offsets  for  major  source  construction  or 
modification  in  primtiry  particulate 
nonattainment  areas  prior  to  start  up.  If 
such  source  construction  or  modification 
occurs  in  an  attainment  or  unclassified 
area,  modeling  is  required  to  estimate 
worst  case  ground  level  concentrations 
of  particulate  matter.  If  the  predicted 
impact  is  greater  than  5  ^/m*  24  hour 
value  or  1  n/m*  annual  value,  the  source 
is  required  to  obtain  offsets.  This 
regulation  satisfies  Section  173(1)  of  the 
Act  and  is  approvable. 

Subrule  22.5(2)b  requires  particulate 
matter  offsets  prior  to  start  up  for  major 
source  construction  or  modification  in 
secondary  particulate  matter 
nonattainment  areas,  if  offsets  are 
reasonably  available  as  identified  in 
Subrules  22.5(4)c  through  i.  This  rule 
requires  modeling  to  determine  worst 
case  ground  level  particulate  matter 
concentrations  if  a  major  source  is  to  be 
constructed  in  attainment  or 
unclassified  areas.  Major  sources 
constructed  in  attainment  or 
unclassified  areas  may  be  required  to 
obtain  offsets  if  modeled  maximum 
ground  level  concentrations  in 
secondary  TSP  nonttainment  areas  are 


greater  than  5  ;i/m*  on  a  24  hour  basis. 
This  rule  was  approved  on  September 
29, 1981  (46  FR  47546). 

Subrule  22.5(2)d  requires  emissions 
offsets  for  major  sources  and  major 
modifications  for  carbon  monoxide  (CO) 
emissions  in  CO  nonattainment  areas. 
This  regulation  satisfies  Section  173(1) 
of  the  Act  and  is  approvable.  Offset 
requirements  for  particulate  matter 
sources  were  approved  on  March  6, 1980 
(46  FR  14561.) 

Subrule  22.5(2)e  requires  that 
emissions  offsets  for  any  regulated  air 
contaminant  shall  provide  for 
reasonable  further  progress  toward 
attainment  of  an  applicable  air  quality 
standard  and  provide  a  net  air  quality 
benefit  in  an  affected  area.  This  is 
consistent  with  40  CFR  51.18{j)(3)(i)(o) 
and  is  approvable. 

Subrule  22.5(2)f  requires  emissions 
offsets  fi-om  sources  which  become 
major  because  of  an  emission  limit 
relaxation  established  after  August  7, 
1980,  relating  to  capacity  of  the  source 
such  as  a  restriction  on  hours  of 
operation.  The  offset  rules  would  apply 
as  if  construction  had  not  yet 
commenced.  This  is  consistent  with 
51.18(j)(5)(ii)  and  is  approvable. 

Rule  22.5(4)  identifies  acceptable 
emission  offsets.  Subrule  22.5(4]a 
requires  that  the  effect  of  the  offset  must 
be  measured  or  predicted  in  the  same 
area  as  the  emissions  of  the  major 
source  or  modification.  This  is 
consistent  with  the  interpretive  ruling  in 
40  CFR  Part  51,  Appendix  S.  Section 
rv.D.  and  is  consistent  with  Section 
51.18(j)(3)(ii)(/). 

Subrule  22.5(4)b  establishes  an  offset 
ratio  of  greater  than  1:1  for  areas  other 
than  primary  particulate  matter 
nonattainment  areas  and  a  minimum 
1.25:1  for  primary  standard 
nonattainment  areas.  All  such  offsets 
must  meet  the  reasonable  further 
progress  requirement  of  Subrule  22.5(2)e, 
discussed  above.  Subrule  22.5(4)b, 
therefore,  meets  the  requirements  of 
Section  173  of  the  Act. 

Subrule  22.5(4)c  allows  offset  credits 
for  uncontrolled  existing  sources  if  there 
is  an  emission  reduction  below  the 
source's  potential  to  emit.  To  be 
creditable,  such  reductions  must  occur 
on  or  after  January  1, 1978.  This 
regulation  is  approvable  because  the 
Iowa  attainment  demonstration 
accounts  for  the  full  potential  to  emit  of 
uncontrolled  sources. 

Subrule  22.5(4)d,  Greater  control  of 
existing  sources,  allows  offset  credit  for 
additional  reductions  at  sources  beyond 
the  actual  emissions  of  such  sources  on 
January  1, 1978.  where  such  emissions 
are  in  compliance  with  SIP 
requirements.  This  would  be  available 


to  offset  emissions  at  a  major  source  or 
major  modification  in  or  affecting  a 
nonattainment  area.  The  difference 
between  the  SIP  required  emissions  and 
the  new  reduced  rate  would  be 
available  for  offsets.  This  would  not 
apply  to  emissions  reduced  to  meet  a 
SIP  requirement  after  January  1. 1978. 
This  rule  is  approvable. 

Subrule  22.5(4)e  allows  credit  for 
permanent  controls  of  fugitive  dust 
emissions.  This  rule  is  approvable. 

Subrule  22.5(4)f  allows  offset  credit 
for  fuel  switching  provided  there  is  a 
demonstration  that  the  cleaner  fuel  will 
be  available  for  at  least  five  years.  This 
rule  is  consistent  with  the  requirements 
of  S  51.18(j)(3)(ii)(6). 

Subrule  22.5(4)g  allows  offset  credit 
for  reduced  operating  hours,  if  the 
reduced  operating  hours  are  included  in 
the  permit  and  the  reduction  occurred 
after  January  1. 1978;  and  the  work  force 
is  notified  of  the  curtailment.  This  rule  is 
inconsistent  with  9  51.18(j](3](ii)(c] 
because  it  does  not  provide  that  credit 
may  be  given  for  past  curtailments  only 
if  the  new  source  is  a  replacement  for 
the  curtailed  source. 

Subrule  22.5(4)h  allows  offsets  credits 
for  reduced  operating  capacity  of  an 
existing  source  provided  the  permit  is 
amended  to  limit  the  operating  capacity. 
This  rule  is  approvable. 

Subrule  22.5(4)i  allows  offset  credit  for 
closing  of  an  existing  source  or  plant. 
The  source  owner  or  operator  is 
required  to  notify  the  work  force  of  the 
proposed  shutdown.  This  rule  is 
inconsistent  with  S  51.18(j)(3)(ii)(c) 
because  it  does  not  provide  that  credit 
may  be  given  for  past  shutdowns  only  if 
the  new  source  is  a  replacement  for  the 
shutdown  source. 

Subrule  22.5(4)j  allows  external 
offsets,  i.e.,  from  sources  not  owned  or 
controlled  by  a  source  seeking  such 
offsets.  Credit  may  be  allowed  provided 
the  external  source's  permit  is  amended 
to  require  the  reduced  emissions  or  a 
consent  order  is  entered  into  by  the 
department  and  existing  sources.  This 
rule  is  not  approvable  because  it  does 
not  contain  provisions  for  making  State 
issued  consent  orders  federally 
enforceable,  as  required  by 
5  51.18(j)(3)(ii)(c). 

Subrule  22.5(5)  authorizes  banking  of 
offsets  in  nonattainment  areas.  The 
amount  of  offsets  which  may  be  used  is 
limited  by  the  applicable  offset  ratio  in 
subrule  22.5(4]b.  The  State  retains  the 
right  to  reduce  or  cancel  banked  offsets 
if  the  banked  offsets  are  needed  to  show 
attainment  of  an  applicable  standard. 
This  is  consistent  with  Appendix  S, 
Section  IV.C. 
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Subrule  22.5(6)  requires  that  major 
new  or  modified  sources  locating  in 
nonattainment  areas  shall  meet  an 
emission  rate  shown  to  represent  lowest 
achievable  emission  rate  (LAER).  This 
satisfies  the  requirement  of  section 
173(2)  of  the  Act. 

Subrule  22.5(7)  requires  that  owners  or 
operators  of  major  new  sources  or 
modified  sources  seeking  to  locate  in  a 
nonattainment  area  that  have  sources  in 
other  parts  of  the  State  be  in  compliance 
with  existing  emissions  standards  or  on 
a  schedule  for  compliance.  This  satisfies 
the  requirement  of  section  173(3)  of  the 
Clean  Air  Act. 

Subrule  22.5(8)  requires  alternate  site 
analyses  for  sources  of  carbon 
monoxide  seeking  to  locate  in  a  carbon 
monoxide  nonattainment  area,  if  such 
an  area  did  not  attain  the  primary 
standard  by  December  31. 1982.  This 
rule  satisfies  the  requirement  of  Section 
172(b)(ll)(A)  of  die  Clean  Air  Act,  as 
amended. 

Rule  900-22.6(455B)  Nonatttainment 
area  designations  establishes  criteria 
that  the  Water.  Air  and  Waste 
Management  Commission  will  follow 
when  reviewing  the  status  of  Iowa 
nonattainment  areas.  EPA  is  not 
proposing  any  action  on  this  rule 
because  it  is  not  a  requirement  of 
Section  110  of  the  Act. 

Rule  900-22.7(455B)  Alternative 
emissions  control  program  was  not 
submitted  to  EPA  as  a  SIP  revision;  thus, 
EPA  is  not  proposing  action  on  this  rule. 

III.  Proposed  Action 

Today's  notice  proposes  to  approve 
the  regulations  discussed  above  except 
those  pertaining  to  anerobic  lagoons 
Rule  90O-22.6(455B). 

EPA  believes  the  preconstruction 
review  regulations  found  in  Chapter  22 
of  the  WAWM  regulations  satisfy  the 
requirements  of  section  173  of  the  Clean 
Air  Act,  as  amended. 

The  State's  definitions  of  "source"  are 
contained  in  900-22.5(l)g  and  900- 
22.5(1)8.  These  definitions  are  consistent 
with  EPA's  "dual  source"  definition 
promulgated  at  45  FR  52676  (August  7. 
1980).  On  October  14, 1981  (46  FR  50766), 
EPA  revised  the  definition  of  source  for 
nonattainment  areas  to  be  consistent 
with  the  source  definition  for  attainment 
mares,  i.e.,  the  "single  source" 
definition.  The  EPA  "single  source" 
definition  was  challenged  in  the 
Appeals  Court  of  the  D.C.  Circuit 
(AW£>C  V.  Gorsuch.  685  F.2d  718  (1982)). 
The  EPA  "single  source"  definition  was 
upheld  by  the  U.S.  Supreme  Court  on 
June  25, 1984  (Nos.  82-1005,  82-1247  and 
82-1591). 


Iowa's  statutes  prohibit  the  State's 
adoption  of  requirements  more  stringent 
than  EPA's.  However,  the  State's  "dual 
source"  definition  was  adopted  priot'  to 
EPA's  revised  source  definition  of 
October  14, 1981.  The  definitions  of 
source  were  not  among  the  revisions 
adopted  by  the  State  on  July  17, 1984.  By 
letter  ofljuly  12. 1984,  the  State 
confirmed  tiiat  the  source  definition  is  a 
dual  source  definition.  The  State 
indicated  that  a  revision  will  be  made  at 
some  future  date.  The  State's  letter  also 
states  it  will  interpret  its  source 
definition  in  a  manner  consistent  with 
the  Supreme  Court  decision  when  such 
an  interpretation  is  reasonable. 

EPA  believes,  however,  that  the 
State's  definitions  must  be  interpreted 
consistent  with  the  dual  definition,  as 
adopted  in  the  State  regulations,  until 
revised.  EPA  is  proposing  to  approve  the 
definitions  on  the  understanding  that 
Iowa  will  implement  them  consistent 
with  the  dual  definition. 

The  definitions  as  written  are  more 
stringeot  that  EPA's  single  source" 
definition.  Therefore.  EPA  believes  the 
State's  rules  22.5(l)g  ad  22.5(1)8  are       <% 
approvable. 

The  Iowa  offset  provisions  in  Rules 
22.5(4)g  and  22.5(4)i  do  not  provide 
credit  only  for  direct  replacement  of  the 
curtailed  or  shutdown  source  by  the 
new  source  as  required  by  40  CFR 
51.18(j)(3)(ii)(c).  The  provisions  of  Rule 
22.5(4)j  do  not  contain  a  provision  for 
making  state  issued  consent  orders 
federally  enforceable. 

On  August  25. 1983  (48  FR  38742).  EPA 
proposed  revisions  to  40  CFR  Part  51 
and  Part  52  affecting  federal 
enforceability  and  the  crediting  of 
source  shutdowns  and  curtailments  as 
offsets  in  nonattainment  areas  among 
other  proposed  changes.  EPA  proposed 
these  changes  in  order  to  meet  the  terms 
of  a  settlement  agreement  between  EPA 
and  a  number  of  industries  and  trade 
associations  challenging  the  relevant 
EPA  regulations.  Chemical 
Manufacturers  Association  v.  EPA,  D.C. 
Cir.  No.  79-1112  (Settiement  agreement 
entered  into  February  22, 1982).  Iowa 
Rules  22.5(4)g,  22.5(4)i  and  22.5(4)j  would 
be  approvable  when  EPA  finalizes  the 
proposed  rulemaking. 

EPA  proposes  two  alternative  actions 
regarding  the  revised  Iowa  regulations 
in  Chapter  22: 

1.  If  the  State  provides  a  written 
commitment  to  follow  the  requirements 
of  40  CFR  51.18(j)(3)(ii)(c)  untifthe  CMA 
rulemaking  is  completed  and  revise 
Rules  22.5(4)g  and  22.5(4)i  to  be 
consistent  with  S  51.18(i)(3)(ii)(c),  if  the 
existing  provisions  are  not  changed  by 


CMA,  and  make  provision  for  making 
state  issued  consent  orders  in  Rule 
22.5.(4)j  federally  enforceable,  EPA  will 
proceed  to  take  final  action  approving 
the  rules  in  Chapter  22  after  the  30  day 
comment  period  or 

2.  EPA  will  delay  final  action  on  the 
State  revised  new  source  review  and 
offset  rules  until  after  the  EPA  proposed 
revisions  to  40  CFR  Part  51  and  Part  52 
become  final  regulations.  If  the  Iowa 
rules  are  consistent  with  the  final 
regulations,  EPA  will  proceed  with  a 
final  rulemaking  to  approve  the  Iowa 
Chapter  22  rules. 

Today's  notice  proposes  to  remove  the 
moratorium  on  construction  of  new 
carbon  monoxide  sources  in  the  Des 
Moines  CO  nonattainment  area.  This 
moratorium  has  been  in  effect  since  July 
1. 1979. 

Today's  notice  announces  that  the 
rules  affecting  air  pollution  control 
activities  in  the  State  of  Iowa  are  now 
codified  at  Department  900.  Titie  n. 
Chapter  20  through  Chapter  39.  This 
recodification  became  effective  on  July 
1, 1983.  EPA  proposes  to  approve  the 
recodification  as  part  of  the  SIP.  The 
recodification  and  EPA's  approval 
would  not  change  any  substantive 
requirements  of  the  SIP.  but  would 
merely  add  Iowa's  revised  numbering 
system  to  the  SIP. 

EPA  solicits  comments  from  the  public 
on  today's  proposed  rulemaking.  EPA 
will  consider  all  such  comments 
received  30  days  from  publication. 

Under  5  U.S.C.  section  605(b).  I  certify 
this  action,  if  promulgated,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
imposes  no  new  regulatory 
requirements,  because  it  would  only 
approve  State  regulations. 

Under  Executive  Order  12291,  today's 
action  is  not  "major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  Protection  Agency,  Air 
pollution  control.  Ozone,  Sulfur  oxides. 
Nitrogen  dioxide.  Lead.  Particulate 
matter,  Carbon  monoxide, 
Hydrocarbons. 

(Sees.  110  and  172  of  the  Clean  Air  Act.  as 
amended,)  (42  U.S.C  7410  and  7472)) 

Dated:  August  2. 1984. 
Moriia  Kay, 
Regional  Administrator. 

|FR  Doc.  M-3M22  Tiled  11-lV-M;  »M  un) 
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40CFRPart$2 


(EPA  Ooctot  No.  AinetMO;  A-S-FRL  2721- 
«l 

PropoMd  Approval  of  Revisions  to  tttm 
Maryland  State  Implementation  Plan 


AQCHCV:  Environmental  Protection 
Agency. 

:  Proposed  rulemaking, 


:  The  Marylaad  Air 
Managemeat  Administration  (MAMA) 
has  submitted  a  proposed  revision  to  the 
Marjrland  State  Implementation  Plan 
(SIP)  in  the  form  of  a  Secretarial  Order 
(by  Consent)  for  the  American 
Cyanamid  Company.  The  Order 
provides  the  Company  with  a  Plan  for 
Compliance  (PFC)  and  an  alternative 
metkod  of  assessing  compliance  for 
certain  installations  located  at  the  plant 
by  allowing  the  averaging  or  "bubbling" 
of  volatile  organic  compound  (VOC) 
emissions  over  a  24-hour  period.  This 
Notice  summahxes  the  Order  and 
proposes  EPA  approval. 
DATE:  EPA  must  receive  any  comments 
on  or  before  December  20. 1984. 
AOOOCSSCS:  Copies  of  documents 
relevant  to  this  proposed  action  are 
available  for  review  at  the  following 
addresses. 

U.S.  Environmental  Protection  Agency, 
R^ion  III,  Air  Management  Division, 
Curtis  Building.  6th  and  Walnut 
Streets,  Philadelphia,  PA  19106 
Maryland  Department  of  Health  and 
Mental  Hygiene,  Air  Management 
Administration,  201  West  Preston 
Street,  Baltimore.  MD  21201 
Written  comments  should  be  sent  to: 
David  L  Arnold.  Chief,  Delmarva/DC 
Section.  U.S.  Environmental  Protection 
Agency.  Region  III.  Air  Management 
Division.  Curtis  Building,  6th  &  Walnut 
Streets,  Philadelphia.  PA  19106. 
FOn  FURTHER  IMrOWMATIOM  CONTACT: 
Mr.  James  B.  Topsale.  P.E.  3AM13.  215/ 
597-4553  at  the  EPA,  Region  III  address 
indicated  above. 
SUPPLCMENTARY  INPORMATIOM: 

Backgronnd 

The  American  Cyanamid  Company 
(the  Company),  located  in  Harve  de 
Grace,  Maryland  operates  adhesive 
manufacturing  and  apphcation 
installations.  It  is  located  in  the 
Metropolitan  Baltimore  Intrastate  Air 
Quality  Control  Region  which  is 
designated  as  an  extension/ 
nonattainment  area  for  ozone  (Gb).  The 
ambient  O3  standard  is  to  be  achieved 
by  December  31. 1987  for  the  area's 
approved  Part  D  plan  as  discussed  in  48 
FR  5048  and  49  FR  8610.  As  stated  in  the 
Order,  the  installations  at  the  Harve  de 


Grace  plant  include  paper  and  fabric 
adhesive  coating  towers,  a  honeycomb 
core  print  line,  and  a  corrugating  line. 
The  plant  also  has  adhesive  mixing 
facilities. 

The  paper  and  fabric  adhesive  coating 
operation  consists  of  tower  #2,  tower 
#3.  and  tower  #5,  and  the  FM-1000 
coater/dryer,  all  of  which  are  subject  to 
the  requirements  of  COMAR  10.18.21.07. 
Paper,  Fabric,  and  Vinyl  Coating. 

This  regulation  defined  emission 
standards  which  were  to  be  achieved  by 
December  31, 1982.  The  Company  has 
achieved  significant  reductions  in  VOC 
emissions  by  means  of  reformulation, 
solvent  substitution,  converson  to  hot 
melt  adhesives.  and  the  installation  of 
new  equipment.  These  activities  have 
reduced  Ae  Company's  VOC  emissions 
from  182.1  tons  per  year  in  1980  to  99.7 
tons  per  year  in  1963.  The  Company  has 
determined  that  there  are  no  low  solvent 
coatings  available  for  the  remainder  of 
their  existing  coatings,  and  has 
requested  that  they  be  allowed  to 
average  or  "bubble"  their  emissions 
from  the  3  towers  and  the  coater/dryer 
to  achieve  compliance.  The  subject  of 
this  SIP  revision  is  the  State  Secretarial 
Order  for  the  Company  that  provides  a 
new  PFC  and  an  alternative  method  of 
assessing  compliance  under  COMAR 
iai8.21.02.C(l).  This  alternative  method, 
or  "babble",  consists  of  calculating  the 
daily  production  weighted  average  of 
actual  VOC  emissions  from  the  3  towers 
and  the  coater/dryer.  The  Company  will 
be  considered  out  of  the  compliance  if 
this  calculated  24-hour  average  of 
allowable  VOC  emissions  is  greater 
than  the  calculated  24  hour  average  of 
allowable  VOC  emissions  for  that  same 
time  period. 

The  Company  shall  calculate  actual 
emissions  from  these  installations  for 
each  day  (24  hour  period)  that  any  of  the 
installations  are  in  operation  based  on 
actual  production  rates,  coating  solids 
contents,  and  maximum  VOC  contents. 
The  Company  shall  register  with  the 
MAMA  by  subaiitting  a  list  of  all 
production  coatings  and  their  maximum 
VOC  solvent  contents  as  applied  and 
maximum  application  rates  that  are  to 
be  used  in  each  of  the  4  processes.  The 
Con^iany  will  also  be  considered  out  of 
compliance  each  time  a  coating's 
solvent  content  or  application  rate 
exceeds  the  value  registered  by  the 
Company  for  that  coating. 

Prior  to  June  1. 1965  the  Company 
shall  calculate  allowable  emissions  on 
the  basis  that  each  coating  comphes 
with  an  emission  standard  of  3.2  pounds 
of  VOC  per  gallon  of  coating  applied 
minus  water  and  exempt  solvent. 
Beginning  June  1. 1985.  allowable 
emissions  shall  be  calculated  on  the 


basis  that  each  coating  complies  with  . 
the  applicable  emission  standard  of 
COMAR  10.ia21.O7B  (2.9  pounds  of 
VOC  per  gallon  of  coating  applied  minus 
water  and  exempt  solvent).  The 
Company  has  requested  the  interim 
standard  of  3.2  pounds  of  VOC  per 
gallon  of  coating  in  order  to  allow  time 
for  adjusting  their  production  schedules 
to  meet  the  requirements  of  the  bubble. 
The  Company  is  in  full  and  continuous 
compliance  with  this  Order  at  the 
present  time. 

The  Company  shall  calculate  daily 
actual  and  allowable  emissions  from  the 
towers  and  coater/dryer  and  submit  a 
summary  report  to  the  MAMA  on  a 
quarterly  basis.  The  summary  report 
shall  show  for  each  reporting  period 
each  calculated  24-hour  average  of 
actual  VOC  emissions  and  each 
calculated  24-hour  average  of  allowable 
VOC  emissions.  The  Company  shall  also 
identify  which  exempt  solvents  are 
being  utilized  in  their  coatings.  The 
proposed  method  for  determining 
compliance  is  consistent  with  EPA's  Can 
Coating  Operation  Policy  statement  as 
discussed  in  the  December  8, 1980 
Federal  Re«>isler  (4'!  IK  80H241 

EPA  Evaluation 

Based  on  our  review  of  this 
Secretarial  Order.  EPA  is  today 
proposing  to  approve  it  as  a  SIP 
revision.  The  State  of  Maryland  has 
certified  that,  after  adequate  public 
notice,  a  public  hearing  was  held  on 
May  23, 1984  with  respect  to  this  SIP 
revision  in  Baltimore,  Maryland. 

The  Company  has  maintained 
Reasonable  Further  Progress  in 
achieving  compliance  with  Maryland's 
COMAR  regulations.  VOC  emissions 
have  been  reduced  from  182.1  tons  per 
year  in  1980.  to  99.7  tons  per  year  in  1983 
and  will  be  reduced  further  to  92.7  tons 
per  year  in  1985,  whereupon  compliance 
will  be  achieved.  EPA  agrees  that  June  1, 
1985  is  the  earliest  practical  date  to 
achieve  compliance.  This  extension  of 
time  to  achieve  compliance  will  not 
jeopardize  attainment  of  the  Os 
standard  by  1987. 

Based  on  the  fact  that  the  Company 
will  achieve  significant  reductions  in 
VOC  emissions  between  1980  and  1985. 
and  on  the  fact  that  no  further 
reductions  in  VOC  emissions  are 
required  after  1965  in  order  for  the 
Company  to  achieve  compliance,  EPA 
has  determined  that  this  compliance 
schedule  is  expeditious.  This  is  further 
supported  by  the  fact  that  the  Company 
is  not  in  compliance  with  the 
requirements  of  the  Secretarial  Order. 

In  addition,  EPA  is  proposing  to 
approve  this  Secretarial  Order  as  a  SIP 
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revision  with  the  understanding  that  the 
Company  will  subtract  out  exempt 
solvents  according  to  accepted  EPA 
methodology  when  they  are  calculating 
pounds  of  VOC  emissions  per  gallon  of 
coatings. 

Conclusion:  The  Regional 
Administrator's  decision  to  propose 
approval  of  the  Order  is  based  on  a 
determination  that  the  SIP  revision 
meets  the  requirements  of  section 
110(a)(2)  of  the  Clean  Air  Act  and  40 
CFR  Part  51.  Requirements  for 
Preparation,  Adoption  and  Submittal  of 
State  Implementation  Plans. 

The  Public  is  invited  to  submit,  to  the 
address  stated  above,  comments  on 
whether  the  proposed  revision  to  the 
State  of  Maryland's  SIP  should  be 
approved. 

Under  Executive  Order  12291.  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review.  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  the 
Regional  Administrator  has  certified 
that  SIP  approvals  under  sections  110 
and  172  of  the  Clean  Air  Act  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
46  FR  8709  (January  27. 1982). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide, 
Hydrocarbons. 

Authority:  42  U.S.C.  (SecUons  7401-7642). 
Dated:  September  2a  1984. 
Thomas  P.  Eichler, 

Regional  Administrator. 

|FR  Doc.  B4-3MZ1  Filed  11-19-M;  MS  am) 
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40  CFR  Part  52 
[A-1-FRL  2721-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Hampshire; 
New  Source  Review  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
revisions  to  Part  Air  610  of  Chapter  600. 
"Statewide  Permit  System"  of  the  New 
Hampshire  State  Implementation  Plan 
(SIP).  These  revisions  amend  New 
Hampshire's  regulations  for  the 
preconstruction  permitting  of  new  major 
sources  and  major  modifications  in 
nonattainment  areas  in  accordance  with 
Part  D  of  the  Clean  Air  Act.  The 
intended  e^ect  of  this  action  is  to 
propose  approval  the  amended  New 


Hampshire  regulations  as  revisions  to 
the  SIP  under  section  110  of  the  Clean 
Air  Act. 

DATE:  Conunents  must  be  received  on  or 
before  December  20, 1984. 
addresses:  Comments  may  be  mailed 
to  Harley  F.  Laing,  Director.  Air 
Management  Division.  Room  2313.  JFK 
Federal  Bldg.,  Boston,  MA  02203.  Copies 
of  the  submittal  and  EPA's  evaluation 
are  available  for  public  uispection 
during  normal  business  hours  at  the 
Environmental  Protection  Agency,  Room 
2313.  JFK  Federal  Bldg.,  Boston.  MA 
02203  and  at  the  New  Hampshire  Air 
Resources  Commission,  Health  and 
Welfare  Bldg.,  Hazen  Drive,  Concord. 
NH  03301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcial  L.  Spink  (617)  223-4868,  FTS 
223-4868. 

SUPPIf  MENTARY  INFORMATION:  On  April 
9, 1984  and  September  10, 1984  the  New 
Hampshire  Air  Resources  Commission  *" 
(NHARC)  submitted  revisions  to  Part 
Air  610  of  Chapter  600,  "Statewide 
Permit  System"  of  the  New  Hampshire 
SIP.  These  revisions  amend  New 
Hampshire's  regulations  for  the 
preconstruction  permitting  of  new  major 
sources  and  major  modifications  in 
nonattainment  areas. 

EPA's  review  of  these  new  source 
review  (NSR)  revisions  indicates  that 
they  meet  the  requirements  of  40  CFR 
51.18  in  accordance  with  sections  172(b) 
(b)  and  173  of  the  Clean  Air  Act. 

The  New  Hampsire  NSR  revisions 
incorporate  by  reference  the  definitions 
of  40  CFR  51.18(j)(l).  revised  as  of  July  1, 
1982.  except  for  the  definition  of 
"stationary  source."  The  definition  of 
that  term  that  was  published  in  the 
Federal  Register  on  August  7, 1980  (45 
FR  52743)  is  employed  in  the  New 
Hampsire  SIP  for  NSR  purposes.  New 
Hampsire's  intent  is  that  the  so-called 
"dual  definition"  of  stationary  source  be 
in  effect  in  New  Hampshire.  However, 
the  definition  of  stationary  source  alone 
does  not  accomplish  this  intent.  In  order 
to  have  the  "dual  definition"  of 
stationary  source,  the  definitions  of  the 
terms  "building,  structure,  facility"  and 
the  term  "installation"  as  specified  in  45 
FR  52743  must  also  be  employed  as 
those  terms  are  contained  within  the 
stationary  soiuce  definition  and  are 
integral  to  its  meaning.  NHARC  has 
informed  EPA  by  letter  dated  September 
10, 1984  that  the  Air  Resources 
Commission  shall  interpret  the  adopted 
language  of  Air  610.01  to  mean  that  the 
definitions  of  the  terms  building, 
structure,  facility  and  the  term 
installation  as  specified  in  45  FR  52743 
must  also  be  used  in  conjunction  with 
the  definition  of  stationary  source. 


specified  in  the  same  Federal  Register  of 
August  7, 1980,  in  order  to  carry  out  the 
intended  use  of  the  "dual  definition"  of 
stationary  source  for  NSR  purposes. 
Therefore,  under  the  State's  NSR  plan 
both  the  entire  plant  and  each  individual 
piece  of  air  pollution  emitting  equipment 
within  the  plant  are  considered  to  be 
stationary  sources.  Use  of  the  "dual 
definition"  of  stationary  source  within  a 
SIP  for  NSR  purposes  is  approvable  by 
EPA.  NHARCs  September  10. 1984  letter 
is  part  of  the  SIP  revision  EPA  today 
proposes  to  approve. 

The  definition  of  "building,  structure, 
facihty"  in  the  New  Hampshire  rules 
exempts  the  activities  of  any  vessels 
from  applicability  determinations.  This 
is  not  approvable  under  the  court 
decision  in  NRDC  v.  Gorsuch,  D.C  Cir. 
No.  81-2201.  However,  the  definition  of 
"building,  structure,  facility"  contained 
in  45  FR  52743  which  New  Hampshire 
has  indicated  it  intends  to  use  under  its 
dual  definition  does  include  vessel 
activities.  EPA  proposes  to  approve  the 
New  Hampshire  rules  on  the  specific 
understanding  that  New  Hampshire 
does  intend  to  include  vessel  activities 
in  all  applicabihty  determinations. 

New  Hampshire's  NSR  program  does 
not  require  offsets  for  sources  of  VOC  or 
other  hydrocarbons.  This  is  federally 
approvable  under  EPA's  rural  ozone 
policy. 

A  more  detailed  evaluation  of  New 
Hampshire's  NSR  requirements  is 
provided  in  a  memorandum  dated 
October  1, 1984  entitled,  "New 
Hampshire  NSR  Plan."  Copies  of  that 
memorandum  are  available  upon 
request  from  the  EPA  Regional  Office 
specified  in  the  ADDRESSES  section  of 
this  notice. 

Proposed  Action:  EPA  is  proposing  to 
approve  revisions  submitted  in  April  9, 
1984  and  September  10, 1984  by  the 
NHARC  amending  the  New  Hampshire 
SIP  requirements  for  the  preconstruction 
permitting  of  new  major  sources  and 
major  modification  in  nonattainment 
areas. 

Under  5  U.S.C.  section  e05(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan 
revisions  will  be  based  on  whether  they 
meet  the  requirements  of  sections 
110(a)(2)(A)-(K)  and  110(a)(3)  of  the 
Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  Part  Sl.ia  These 
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I  are  being  proposed  pursuant  to 
sections  110(a)  and  301(a)  of  the  Clean 
Air  act,  ameaded  (42  U.S.C  7410  (a)  and 
7601  (.)). 

Dated-  October  1.  1984. 
ftCdiMl  R.  DalaML 
Regional  Admiumtrator,  Regioa  I. 

IFROdcI 


FEDERAL  COMIIUNICATIONS 

comussiON 


47CFRPart2 


AOCNCV:  Federal  Communications 
Commission. 

action:  Proposed  rule:  extension  of 
comment/reply  comment  period. 


:  Ine  Conmission  has 
extended  die  time  for  filing  comments 
and  refrfy  comments  in  this  proceeding 
concerning  a  Radiodetermination 
Satellite  Service.  This  action  is  taken  in 
response  to  several  requests. 
DATES:  Comments  are  now  due  by 
December  17, 1904  and  replies  by 
January  17, 1904. 

Aoonns:  Federal  Communications 
Commiaaion.  1919  M  Stacet.  N.W.. 
Washington.  D.C  20S54. 


i^TiON  contact: 

Fern  Jarmulnek.  (202)  634-1082. 

Proposed  Rule  in  this  proceeding  was 
published  on  September  18, 1984  on 
page  (40  FR)  3061^ 

In  the  Batter  of  amendment  of  the      ^ 
Comnisaion'a  raiea  to  allocate  apectnim  for. 
and  to  establish  oUier  rules  and  policies 
pertaining  te.  a  radiodetermination  satellite 
service.  Gen.  Docket  No.  a4-08a  RM-442e;  in 
the  matter  of  policies  and  procedures  for  the 
Ucensing  of  space  and  earth  stations  in  the 
radiodetermtnation  satellite  service.  Gen. 
Docket  No.  84-690:  in  the  matter  of  the 
appBratiiiii  of  Geoetar  Corporation  For 
Authority  ta  Coostmct  Laonch  and  Operate 
Space  StatioBs  in  the  Radiodetenninatioa 
SaleUite  Service,  File  Nos,  2191-DSS-P/LA- 
83  2192-DSS-P/iA-83  2193-DSS-P/LA-a3 
Z194-DSS-P/LA-83. 

Adopted  Nevember  a.  19B4. 

By  the  Chief.  Coaunon  Carrier  Bureau. 

Several  requests  to  modify  tbe 
applicatioa  filing  and  processing 
procedures  adopted  in  the  above- 


captioned  proceeding  have  been 
received.  To  provide  sufficient  time  to 
resolve  these  issues,  the  filing  dates  are 
extended  as  follows  pursuant  to  (  0.291 
of  the  Commission's  rules  on  delegations 
of  authority: 

Applications  for  radiodetermination 
sateltite  systems  to  be  considered 
concurrently  with  those  of  Geostar 
Corporation  may  be  filed  on  or  before 
December  3, 1984. 

Comments  with  respect  to  Gen. 
Docket  Nos.  84-880  and  84-690  may  be 
filed  on  or  before  December  17, 1984. 
Reply  comments  ma>  be  filed  on  or 
before  January  17, 1985. 

Federal  OMnauaicationa  Commission. 

Albert  Halprin, 

Chief,  Common  Carrier  Bureau. 

(FR  Doc  St-MNSr  Pllad  11-1»«:  8;«S  tm| 
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DEPARTMENT  OF  THE  WTERIOfl 

Fish  and  WMdIife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wlkfllfe 
and  Plants;  Propoeed  Endangered 
Status  for  Pityopsis  Ruthli  (Ruth's 
QoMen  Aster) 

AOCMCv:  Hsh  and  WUdlife  Service, 

Interior. 

ACTKHC  Proposed  rule. 


:  The  US.  Fish  and  Wildlife 
Service  proposes  to  list  Pityopsis  ruthii 
(Ruth's  golden  aster),  a  plant  endemic  to 
Polk  County,  Tennessee,  as  an 
endangered  species  under  the  authority 
contained  in  the  Endangered  Species 
Act  of  1973.  as  amended.  Pityopsis 
ruthii  is  endangered  by  water  quality 
degradation,  toxic  chemical  spills,  water 
level  and  flow  regime  alterations,  and 
potentially  from  trampling  associated 
with  recreational  use  of  its  habitat.  This 
proposal,  if  made  fmal,  would 
implement  Federal  protection  provided 
by  the  Endangered  Species  Act  of  1973, 
as  amended,  for  Pityopsis  ruthii.  The 
Service  seeks  data  and  comments  horn 
the  public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  22. 
1985.  Public  hearing  requests  must  be 
received  by  January  4, 1965. 
AOOnssscs:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  h4r.  Warren  T.  Parker,  Field 
Supervisor.  Endangered  Species  Field 
Station.  U.S.  Fish  and  Wildlife  Service, 
100  Otis  Street.  Room  224.  Asheville, 
North  Carolina  28801.  Comments  and 
materials  received  will  be  available  for 


public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  R.  Currie  at  the  above 
address  (704/259-0321  or  FTS  672-0321). 

SUPPIEMENTARV  INFORMATION: 
Background 

Pityopsis  ruthii  was  first  collected  by 
Albert  Ruth,  a  Knoxville  botanist,  near 
the  Hiwassee  River  in  Polk  County, 
Tennessee.  Ruth  often  visited  this  area 
between  1894  and  and  1902  and 
collected  this  unusual  plant  on  several 
occasions  (Bowers,  1972a).  (.  K.  Small 
(1897)  named  the  species  in  honor  of 
Ruth,  including  it  in  the  genus 
Chrysopsis  in  his  original  description.  In 
1933,  Small  transferred  the  species  to 
the  genus  Pityopsis.  Several  alternative 
taxonomic  treatments  have  been 
proposed  for  this  and  associated  species 
(Harms,  1969;  Bowers,  1972b;  Cronquist. 
1980;  Semple  et  ai.  1980).  Regardless  of 
which  genus  [Pityopsis,  Heterotheca  or 
Chrysopsis]  the  species  is  included  in, 
all  authors  have  recognized  the  specific 
distinctness  of  this  unique  plant.  The 
inclusion  of  this  species  in  the  genus 
Pityopsis,  as  advocated  by  Semple  et  al. 
(19130),  is  widely  supported  and  is 
followed  here. 

Following  Ruth's  original  collections. 
Pityopsis  ruthii  was  not  collected  again 
for  almost  50  years.  Harms  (1969) 
speculated  that  the  species  might  be 
extinct.  Bowers  (1972a)  reported  that 
Pityopsis  ruthii  had  been  rediscovered 
on  the  Hiwassee  River  by  himself  and 
two  other  Knoxville  botanists  and  stated 
that  W.  J.  Dress  had  also  collected  the 
species  in  1953.  The  Dress  collection  had 
not  been  reported  in  the  literature,  and 
his  collections  were  housed  in  herbaria 
outside  the  region.  This  resulted  in  a  19- 
year  lapse  in  knowledge  of  Dress' 
discovery.  In  1976,  A.  White  discovered 
a  small  population  oi  Pityopsis  ruthii  on 
the  Ocoee  River.  Polk  County. 
Tennessee  (White.  1978).  Despite 
searches  of  apparently  suitable  habitat 
on  the  adjacent  Tellico  and  Conasauga 
River  systems  by  White  (1977),  and 
Wofford  and  Smith  (1980).  Pityopsis 
ruthii  is  only  known  to  occur  on  short 
reaches  of  the  Ocoee  and  Hiwassee 
Rivers. 

Pityopsis  ruthii  is  a  fibrous-rooted 
perenial  which  grows  only  in  the  soil- 
niled  cracks  of  phyllite  boulders  in  and 
adjacent  to  the  Ocoee  and  Hiwassee 
Rivers.  The  stems  are  from  one  to  three    • 
decimeters  tall  and  bear  long  narrow 
leaves  covered  with  silvery  hairs.  The 
yellow  flowers  appear  in  a  paniculate 
infloresence  in  late  August  and 
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September.  Us  fruits  (achenes)  develop  a 
few  weeks  after  the  flowers  fade 
(Wofford  and  Smiih.  1980), 

Federal  Govenunent  actions  on  this 
species  began  with  Section  liZ.of  the 
Endangered  Species  Aat  of  1973.  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report,  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  Hiause  Document 
No.  94^1,  was  presented  to  Congress  on 
January  9;  T975.  The  Service  published  a 
notice  in  the  Federal  Re^tbr  (40  FR 
27823)' of  its  acceptance  of  the  report  of 
the  Smithsonian  Institution  as  a  petition 
within  the  context  of  Section  4(c)(2) 
(now  section  4(b)(G)|  of  the  Act,  and  of 
its  intention  thereby  to  review  the  status 
of  the  plant  tax&  named  within.  On  June 
16, 1078.  the  Service  published  a 
proposed  rule  in  th&  Fedtoni  Register  (41 
FR  24523)  to  determine  approximately 
1,700  vascularplant  species  to  be 
errdangered  spedes  pursuant' to  Section 
4  of  the  Act.  The  list  of  1,700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1, 1975.  Fadanal  Register 
publication.  Pityopsis  ruthii  was 
included  in  the  July  1, 1975,  notice  of 
review  and  the  June  16, 1976,  proposal. 
General  comments  received  in  idation. 
to  the  1976  proposal  were  summarized  in 
the  April  26, 1978,  Federal  Register  (48 
FR  17909)  publication,  which  also 
determined  13  plant  species  to  be 
endangered  or  threatened  species.  On 
December  10. 1979  (44  FR  70796),  the 
Service  published  a  notice  withdrawing 
the  June  16, 1976,  proposal  along  with 
four  other  proposals  that  had  expired 
due  to  a  procedural  requirement  of  the 
1978  Amendments.  On  December  15, 
1980,  the  Service  published  a  i«vised 
notice  of  review  for  native  plants  in  the 
Federal  Register  (45  FR  82479);  Pityopsis 
ruthii  was  included  in  that  notice  as  a 
categorj'-l  species.  Category-l  species 
are  those  for  which  data  in  the  Service's 
possession  indicate  listing  is  warranted. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982. 
requires  the  Secretary  to  make  certain 
findings  on  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Pityopsis  ruthii  because  of  the 
acceptance  of  the  1975  Smithsonian 
report  as  a  petition.  On  October  13, 1983, 
the  Servicefbund  that  the  petitioned 
listing  of  Pityopsis  ruthii  was 
warranted,  and  that  although  other 


pending  proposalshad  precluded  its 
proposal,  axpeditiaus  pnogrosr-was 
being  made  to.  add.  this  and.  other 
species  to'the  list  Notice  of  this.finding 
was.  published  in.tha  Bednral  Register,  on 
January  20, 1984  (49  FR  2485)i 
Publication  of  the  present  proposal 
constitutes  the  Service's  finding  that  the 
petitioned  actionda  warranted,  in 
accoodance  with  section  4(b)[3)(B){u)  of 
the  Act. 

Sunnnaiy  of  Factors  AffeetiBg  the- 
Species 

Section  4(a)(1)  of  the  Endangered 
SpeciiBS  Act  (J6  U.S.C.  1531  et  sag.]  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424;  under  revision  to 
accommodate  the  1982  Amendments — 
see  proposal  oti  48  F&  30082.  August  8, 
1983)  setCoillLthe  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  anendangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1),  ThesefJactora  and  their 
appUcation^  to  Pityap&is  rutbij  (Small) 
Small  (Ruth's  golden  aster)  [SYN: 
Chrysopsis  ruthii  Small  €uid 
Heterotheca  ruthii  (Small)  Harms],  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  cwiailment 
of  its  habitat  or  range.  The  two  known 
populations  of  Pityopsis  ruthii  occur  on 
short  reaches  of  rivers  in  which  water 
regimes  are  controlled,  by  upstream 
dams.  The  dams  are  operated  by  the 
Tennessee  Valley  Authority.  Natural 
water  flows  in  the  Hiwassee  River, 
through  the  area  where  the  species 
occurs,  have  been  basically  eliminated 
since  construction  of  the  Appalachia 
Dam  in  1943  (White.  1977).  Water 
usually  bypasses  this  area  through  a 
large  pipeline  between  the  dam  and  the 
powerhouse  which  is  located  several 
miles  downstream  of  the  dam.  Apart 
from  temporary  releases  to  flush  toxic 
chemical  spills  from  the  river,  the  prime 
source  of  water  for  thisr  river  reach  is 
inflow  from  small  tributaries  and 
surface  runoff  from  the  adjacent  slopes 
(Wofford  and  Smith.  1980;  Parrish,  1981). 
This  elimination  of  natural  flow  cycles 
with  annual  scouring  of  the  boulders  on 
which  Pityopsis  ruthii  grows  has 
permitted  more  competitive  species  to 
invade  the  boulders  and  encroach  and 
overshadow  the  riverbanks  (While, 
1977).  Pityopsis  ruthii  has  little  shade 
tolerance  and  is  replaced  by  other 
species  when  sunlight  is  reduced  by  50 
percent  (Wofford  and  Smith,  1980; 
White,  1977).  Pityopsis  ruthii  has 
adapted  to  and  is  not  displaced  by  the 
high  water  flows  which  periodically 
remove  this  more  competitive  vegetation 


and  scour  the  rocka and  riverbanks,  If 
present  trends  continue  it  would  appear 
that  Pityopsia^  ruthii  will  eventually  be 
displaced  h-om  the  Hiwesaee  River. 

"016:  Ocoee  MverpopulattoB  of  fewer 
than  500  plants  (Wofifond  and  Smith. 
1980)  appears  to  he  subject  to 
detrimental  impactfrof  flood.atagB  flows 
during  the  growing  saasoniPresBnl' 
watar  management  on  the  Qcose  Biver 
results  in  frequent  releaseo  that 
approximate  the  high  flow  conditions 
that  would'  naturally  oncao  oniir  s  fiew. 
times  per  year.  Aldiough.  periodic  higit 
flows  appear  to  be  esamti^  foe 
maintenance'of  the  Pityopsintithii' 
habitat,  the  regular  high  flows  on  the 
Ocoee  River  may  be  exceeding-the 
species'  capability  to  withstand' this 
normally  ben^dal  action.  A  closer 
correlation  between  water  management 
and  the  needs  of  Pityopsis  nithii  is 
needed. 

B.  Ovenittlixnion  fbr  commennai, 
'Tecreationai,  scientific,  or  educational 
purposes.  Current  recreationaliuse  of  the' 
'Hiwassee  River  is  limited  to  hilang  and 
fishing  on  the  banks  adjacent  to  the 
Pityopsis  rvdiii  populadon.  Current 
levels  of  activity  do  not  appear  to  bo 
adversely  affecting  the  species.  %ould 
levels  of  these  activities  increase  in  die 
future,  they  could  threaten  the  species  if 
they  are  not  managed  in  a  way  which 
minimizes  direct  impacts  such  as 
trampling.  Recreational  use  of  the  Ocoee 
River  primarily  consists  of  white-water 
sports  like  rafting.  Since  diis  activity 
takes  place  in  the  river,  it  would  not 
appear  to  be  impacting  AYyops/'s  rathii 
at  this  time.  Observers  and 
photographers  of  these  white-water 
activities  have  trampled  Ruth's  golden 
aster  in  the  past  (Collins,  pers.  comm.. 
1984).  Pityopsis  ruthii  is  not  currently  in 
commercial  trade  as  an  ornamental 
plant.  However,  Farmer  (1^7)- indicates 
that  the  species  was  excellent  potential 
for  horticultural' use  and  public 
awareness  of  the  species  could  generate 
a  demand. 

C.  Disease  or  predation.  Not 
applicable  to  this  species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Although  there 
is  no  legislation  in  the  State  of 
Tennessee  which  provides  protection  for 
Pityopsis  ruthii,  the  Committee  for 
Tennessee  Rare  Plants  (1978)  recognizes 
the  species  as  an  endangered 
component  of  the  State's  flora.  The 
Teruiessee  Department  of  Conservation 
also  recognizes  Ruth's  golden  aster  as 
endangered  in  its  current  (1984)  revision 
of  the  Official  Rare  Plant  List  of 
Tennessee  issued  pursuant  to  the 
Governor's  Executive  Order  on  March  7, 
1980,  and  compiled  with  the  assistance 
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of  a  scientific  advisory  committee  and 
with  other  public  input.  Removal  of 
plants  without  a  permit  ^m  the 
National  Forest  is  prohibited  by 
regulation.  However,  this  regulation  is 
difficult  to  enforce.  The  Endangered 
Species  Act  would  provide  additional 
protection  for  the  species.. 

E,  Other  natural  and  manmade  factors 
affecting  its  continued  existence.  Water 
quality  in  the  Ocoee  River  is  drastically 
reduced  on  a  regular  basis  because  of 
mining  activities  in  the  Copperhill  area, 
upstream  of  the  Pityopsis  ruthii 
population.  Sediment  levels  are 
generally  high,  and  acidity  levels  as  low 
as  pH  1.2  have  been  recorded  in  the 
Ocoee  River  (White,  1977).  These  water 
quality  problems  have  adversely 
impacted  the  aquatic  fauna  of  this  reach 
of  the  Ocoee  River  and  are  probably 
adversely  affecting  the  Pityopsis  ruthii 
population. 

Several  spills  of  toxic  chemicals 
(sulfuric  acid)  have  occurred  on  the 
Hiwassee  River.  In  order  to  flush  these 
chemicals  from  the  river,  releases  from 
the  Appalachia  Dam  have  been  made. 
These  releases  have  resulted,  on  at  least 
one  occasion  (1976),  in  a  loss  of  seed 
production  for  the  year  (White.  1977). 

The  Service  has  carehilly  assessed  the 
best  scientific  and  conunercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Pityopsis  ruthii 
as  endangered.  With  only  two 
populations  of  this  species  known  to 
exist,  it  defmitely  warrants  protection 
under  the  Act;  endangered  status  seems 
appropriate  because  of  the  threats 
facing  both  populations.  Critical  habitat 
is  not  being  designated  for  reasons 
discussed  in  the  next  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  speicies  which  is  considered  to 
be  critical  habitat  at  the  time  the  species 
is  determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Pityopsis  ruthii  at  this  time. 
The  species  has  high  potential  for 
horticultural  use.  Increased  publicity 
and  the  provision  of  specific  location 
information  associated  with  critical 
habitat  designation  could  result  in 
taking  pressures  on  Ruth's  golden  aster. 
Although  removal  and  reduction  to 
possession  of  endangered  plants  from 
lands  under  Federal  jurisdiction  is 
prohibited  by  the  Endangered  Species 


Act.  such  provisions  are  difficult  to 
enforce  effectively.  Publication  of 
critical  habitat  descriptions  would  make 
Pityopsis  ruthii  more  vulnerable  and 
would  increase  enforcement  problems 
for  the  U.S.  Forest  Service.  Increased 
visits  to  both  populations  stimulated  by 
critical  habitat  designation  could  also 
result  in  trampling  problems.  Both  of  the 
federal  agencies  involved  in  managing 
the  habitat  of  Ruth's  golden  aster  have 
been  informed  of  the  locations  of  this 
species  and  of  the  importance  of 
protecting  it.  so  no  additional  benefits 
from  the  notification  function  of  critical 
habitat  designation  would  result. 
Therefore,  it  would  not  be  prudent  to 
determine  critical  habitat  for  Pityopsis 
ruthii  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
listed  species.  Such  actions  are  intitiated 
by  the  Service  following  listing.  The 
protection  required  of  Federal  agencies 
and  the  appHcable  prohibitions  are 
discussed,  iri  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requres  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  June  29, 1983). 
Section  7(a)(4)  requires  Federal  agencies 
to  informally  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species.  If  a  species  is  subsequently 
listed,  section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species.  If  a  Federal 
action  may  affect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  U.S.  Forest  Service  (Cherokee 
National  Forest)  and  the  Tennessee 
Valley  Authority  have  jurisdiction  over 
this  species'  habitat  or  essential 
components  of  its  habitat.  Federal 
activities  that  could  impact  Pityopsis 


ruthii  and  its  habitat  in  the  future 
include,  but  are  not  limited  to,  the 
following:  management  of  flow  regimes 
and  water  levels  on  the  Ocoee  and 
Hiwassee  Rivers,  timber  harvesting, 
recreational  development,  channel 
alterations,  road  and  bridge 
construction,  permits  for  mineral 
exploration,  and  implementation  of 
forest  management  plans.  It  has  been 
the  experience  of  the  Service  that  the 
large  majority  of  Section  7  consultations 
are  resolved  so  that  the  species  is 
protected  and  the  project  can  continue. 

The  Tennessee  Valley  Authority, 
through  its  Natural  Heritage  Program, 
was  notified  on  July  27. 1984.  of  the 
Service's  intent  to  propose  Ruth's  golden 
aster  as  endangered,  and  will  provide  its 
comments  during  the  official  comment 
period.  The  Supervisor  of  the  Cherokee 
National  Forest  has  been  contacted,  as 
well  as  the  Forest  Service's  Regional 
Forester  (through  the  Regional  Botanist 
in  Atlanta);  both  have  indicated  they 
will  comment  on  the  proposal  during  the 
official  comment  period. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Pityopsis  ruthii,  all 
trade  prohibitions  of  Section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.61. 
would  apply.  These  prohibitions,  in  part, 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  or  sell 
or  offer  for  sale  this  species  in  interstate 
or  foreign  commerce.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.62  and  17.63  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances. 

Section  9(a)(2)(B)  of  the  Act,  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  This 
prohibition  will  apply  to  Pityopsis  ruthii. 
Pefrmits  for  exceptions  to  this 
prohibition  are  available  through  section 
10(a)  of  the  Act.  until  revised  regulations 
are  promulgated  to  incorporate  the  1982 
Amendments.  Proposed  regulations 
implementing  this  prohibition  were 
published  on  July  8. 1983  (48  FR  31417). 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Federal  Wildlife 
Permit  Office,  U.S.  Fish  and  Wildlife 
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Service,  Washington,  D.Q  2Q24Q  (703/ 
235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  finarrule 
adopted  will  be- a»  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangeiwHop  threetenad'speciesi 
Therefore,  any  comments  or  suggestions 
frrrm  the  public;  other  concerned 
governmental'  agencies;  the  scientiflc 
community,  iuduatiy,  or  any  othec 
inteittsted  party  conceming  any  aspect 
of  these  proposed  rules  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commeccial  trade,  OE 
other  relevant  data  coaceniing.any 
threat  (or  lack  thereof)  to  Pityop&ia^ 
ruthii; 

(2)  the  location  of  any  additional 
populations  of  Pityopsis  ruthii  and.  the 
reasons  why  any.  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3}  additional  information  concerning 
the  range  and  distribution  of  this 
species:  and 

(43' current  or  planned  activities  in.  the 
subject  area  and  their  possible  impacts 
on  PityopaiB.  ruthii. 

Final  promulgation  of  the  regulation 
on  Pityopsis  ruthii  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Sevice,  and  such  communioatiane  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Aot  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Request  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor, 
Asheville  Endangered  Species  Field 
Station  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 


Assessment,  as  defined  under  authority 
of  the  National  Environmental  Policy 
Act  of  1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Fedteal' Register  on 
October  25, 1983  (48  PR  49244): 
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List  ofSubjects  in  50  CFR  Part  17 

Endangered  and  threatened  Wildlife. 
Pish,  Marine  mammals.  Plants 
(agriculture). 

Propoeed  Reguliition  Promulgation 

PART  1?— (AMEMOEOIi 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  fbrPartl? 
reads  as  fbllows: 

Authority:  Pub.  L  9»-20&.  87  Stat.  884:  Pub. 
L.  94^59.  90  Stat.  911:  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L  96-159.  93  Stat.  1225;  Pnb.  L.  97- 
304,  96  StB<;  1411'(16U.S.C.  ISnetseq). 

2.  It  is  proposed  to  amend  S  17.12(b) 
by  adding  the  following,  in  alphabetical 
order,  imder  the  family  Asteraceae  to 
the  List  of  Endkngered  and  Threatened 
Plants: 

§  17.12    Endangered  antftltreatened 
plantBt 

*        *        *'        *.        fc 

(h)  *  *  * 


SpaciM 


SdanMic  nanw 


Common  nama 


SIMus 


Aslaracaa* — Attor  tamity 


Pltfvpsit  nrttiK  {SYNt  Hefrolhacm  rutnt    Ruth'*  gotdsn  a«ar.. 
■nd  Crvy9ops«r/UM|. 


U.SA.  (TN>L. 


NA 


Dated:  November  5,  1984. 
G.  Ray  Anmtti 

Assistant  Secretary  for  Fish  and  Wildlife  and  Parks. 

|FR  Dm.  M-M*SS'BM'1l-l»>Mt  »4(  »m\< 
ILLIMffOO—  »Hg  ■  M' 
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DEPARTMENT  OF  AGRICULTURE 

Famwrs  Horn*  Administration 

Natural  Rasource  Management  Guide 
Meeting 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  Raleigh.  North  Carolina,  is 
announcing  a  pubhc  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 
DATM:  Meeting  on  December  20, 1984. 
1:00  p.m.  to  4:00  p.m.  Comments  must  be 
received  no  later  than  January  19, 1985. 
AOORESSES:  Meeting  location  at  Room 
209,  Federal  Building,  2310  New  Bern 
Avenue,  Raleigh,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  comments  and  further 
information  will  be  addressed  to:  State 
Director.  FmHA.  310  New  Bern  Avenue, 
Raleigh,  North  Carolina  27601  (919-755- 
4640). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 
SUPPLEMENTARY  INFORMATION:  FmHA's 

North  Carolina  State  Office  has 
prepared  a  draft  Natural  Resource 
Management  Guide.  The  Guide  is  a  brief 
document  describing  the  major 
environmental  standards  and  review 
requirements  that  have  been 
promulgated  at  the  Federal  and  State 
levels  and  the  affect  the  financing  of 
FmHA  activities  in  North  Carolina.  The 
purpose  of  the  meeting  is  to  discuss  the 
Guide  as  well  as  to  consider  comments 
and  questions  from  interested  parties. 
Copies  of  the  Guide  can  be  obtained  by 
writing  or  telephoning  the  above 
contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 


during  the  meeting  should  contact 
FmHA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  November  14, 1984. 

David  |.  Howe, 

Director,  Program  Support  Staff. 

[FR  Doc  S4-30M7  Filed  11-1S-S4: 8:45  aiiil 
aiLUNQ  COOC  34«0-07-M 


Forest  Service 

Bridger-Teton  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Bridger-Teton  National  Forest 
Grazing  Advisory  Board  will  meet  at 
1:00  p.m.,  December  12, 1984,  in  the 
Conference  Room  of  the  Sublette  County 
Library.  Pinedale.  Wyoming.  The 
purpose  of  this  meeting  is  to  discuss 
utilization  of  range  betterment  funds 
and  the  development  of  allotment 
management  plans. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  Forest  Supervisor  Reid 
Jackson,  Box  1888.  Jackson.  Wyoming 
83001.  telephone  (307)  733-2752.  Written 
statements  may  be  filed  with  the  board 
before  or  after  the  meeting. 

The  board  has  established  the 
following  rules  for  public  participation: 

1.  If  a  group  wishes  to  be  heard  at  the 
meeting,  they  are  required  to  select  a 
chairman  to  voice  their  ideas. 

2.  Persons  or  groups  may  send  written 
statements  to  the  Forest  Supervisor  for 
presentation  at  the  meeting. 

3.  The  Chairman  of  the  Forest  Grazing 
Advisory  Board  will  set  aside  a  time 
period  on  the  agenda  for  public 
comment. 

Dated:  November  8. 1984. 

Reid  Jackson. 

Forest  Supervisor. 

|FR  Doc  M-3041S  Filed  11-19-M;  a:4S  aaj 
MLUMQ  COOC  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Oregon  Advisory  Committee;  Agenda 
and  Notice  of  PutHic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules;  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Oregon  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  will  end  at  4:00 
p.m.,  on  December  14. 1984.  at  the  City 
Hall,  Room  A,  1120  S.W.  5th  Street. 
Portland,  Oregon  97204.  The  purpose  of 
the  meeting  is  to  plan  for  future 
programs. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,"  should  contact  the 
Northwestern  Regional  Office  at  (206) 
442-1246. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C..  November  15, 
1984. 

Jolu  1.  Binkley, 

Advisory  Committee  Manageament  Officer. 

[FR  Doc  a«-»n38  nied  11-1»-84:  S:4S  un| 
MIXINO  COOC  SSSS-OI-M 


Rhode  island  Advisory  Committee; 
Amendment 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights 
that  a  meeting  of  the  Advisory 
Committee  to  the  Commission  orginally 
scheduled  for  November  20, 1984,  at 
Providence.  Rhode  Island  (FR  Doc.  84- 
29677  on  page  44935]  has  a  new  meeting 
date. 

The  meeting  will  be  held  on 
November  27, 1984.  The  address  and 
time  will  remain  the  same. 

Dated  at  Washington,  D.C.,  November  15, 
1984. 

John  I.  Binkley, 

Advisory  Committee  Management  Officer. 

|FR  Doc.  84-30339  Filed  11-10-84:  8-45  emj 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  ttie 
Office  of  Management  and  Budget 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
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the  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census 
Title:  1985  Post  Enumeration  Survey 
Form  Numbers:  Agency— DB-1 300  and 

DB-1302:  OMB— None 
Type  of  Request:  New  collection 
Burden:  6,000  respondents;  2,000 

reporting  hours 
Needs  and  Uses:  The  Post  Enumeration 
Survey  (PES)  consists  of  a  sample  of 
blocks  that  will  be  completely  listed 
and  matched  to  the  1985  Pretest 
Census  in  Tampa,  Florida.  This  survey 
is  being  conducted  as  part  of  the 
planning  activities  for  the  1990 
Deceimial  Census.  The  persons  listed 
in  the  PES  who  do  not  match  to  the 
census  will  estimate  census  omissions 
and  persons  not  in  the  PES  will 
estimate  erroneous  enumerations.  The 
difference  is  the  estimate  of  net 
undcrcount. 
Affected  Public:  Individuals  or 

households 
Frequency:  One  time 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Timothy  Sprehe, 

395-4814 
AGENCY:  Bureau  of  the  Census 
TITLE:  Census  Employment  Inquiry 
FORM  NUMBERS:  Agency— BC-170; 

OMB— 0607-0139 
TYPE  OF  REQUEST:  Revision  of  a 

currently  approved  collection 
BURDEN:  20.000  respondents;  5.000 

reporting  hours 
NEEDS  AND  USES:  During  1985  the 
Census  Bureau  will  need  to  hire 
numerous  short-term,  temporary 
workers  to  conduct  the  1985  Pretests 
and  other  special  censuses.  This  form 
will  be  used  to  collect  personal 
information,  such  as  work  experience, 
from  job  applicants.  The  forms  will  be 
reviewed  by  selecting  officials  to 
determine  the  applicants' 
qualifications  for  the  job. 
Affected  Public:  Individuals  or 

households 
Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  Timothy  Sprehe, 
395-4814 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-4217. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
the  respective  OMB  Desk  Officer.  Room 
3235,  New  Executive  Office  Building, 
Washington,  D.C.  20503 


Dated:  November  14, 1984. 

Edward  Michals. 

Department  Clearance  Officer. 

|FR  Doc  84-W437  Piled  n-l»-84:  8:45  ami 
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Bureau  of  the  Census 

Coverage  Under  the  Voting  Rights  Act 
Amendments  of  1982;  Wisconsin; 
Correction 

agency:  Bureau  of  the  Census, 
Commerce. 

action:  Correction;  Voting  Rights  Act 
Amendments  of  1982.  Determinations 
under  Title  III  (OFR.  Vol.  49,  No.  123. 
June  25. 1984). 

summary:  This  document  corrects  the 
determination  of  the  language  covered 
in  two  towns  in  Wisconsin.  Both  towns 
were  designated  for  coverage  under  the 
Voting  Rights  Act  Amendments  of  1982 
because  of  the  number  of  American 
Indians  in  the  town  who  were  of  a  single 
language  minority  who  reported 
speaking  a  language  other  dian  English 
at  home  and  who  do  not  speak  English 
well  enough  to  participate  in  the 
electoral  process.  In  producing  the  list  of 
determinations,  the  specific  American 
Indian  language  covered  in  the  towns 
was  shown  incorrectly. 

Incorrect  Statement 


PotWcal  wbdivWon 

Singto  tangutQC  mnority 

WiKonan 

Coudaray  Tomm  (Sawyar 

County). 
Komamky  ToiMi 

(Jwkaon  County). 

i 

Amariean  lnd*n  (Winnebago) 

International  Trade  Admlnlstrstlon 

Telecommunications  Equipment 
Technical  Advisory  Committee;  Closed 
Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  December  6. 
1984.  at  9:30  a.m.,  Herbert  C.  Hoover 
Building.  Room  3708, 14th  Street  and 
Constitution  Avenue,  N.W..  Washington. 
D.C.  The  Committee  advises  the  Office 
of  Export  Administration  with  respect  to 
technical  questions  which  affect  the 
level  of  export  controls  applicable  to 
telecommunications  equipment  or 
technology. 

The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
properly  classified  imder  Executive 
Order  12358,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

A  Notice  of  Determination  to  close 
meetings  or  portions  of  meetings  of  the 
Committee  to  the  public  on  the  basis  of  5 
U.S.C.  552(c)(1)  was  approved  on 
February  6. 1984,  in  accordance  with  the 
Federal  Advisory  Committee  Act. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
telephone:  (202)  377-4217.  For  further 
information  contact  Mrs.  Margaret  A. 
Comejo  (202)  377-5542. 

Dated:  November  14. 1984. 
g   MUton  M.  Bdtas. 

9   Director,  Technical  Programs  Staff,  Office  of 
Export  Administration. 

(FR  Doc  84-30438  FUad  ll-lS-Sl  8:46  am) 
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Correct  Statement 


PoMicftI  subdMtion 

Wiaconain 

Coudaray  ToiMn  (Sawyar 

County). 
Kwnaniky  Tomm 

(Jackaon  County). 

FOR  FURTHER  INFORMATKM  CONTACT 

Edith  K,  McArthur.  Population  Division. 
U.S.  Bureau  of  the  Census,  Washington, 
D.C.  20233.  telephone  (301)  763-5158. 
Dated:  November  14, 1984. 

John  G.  Keane. 

Director.  U.S.  Bureau  of  the  Census. 

|FR  Doc  B4-30412  Filed  11-19-M:  845  ami 
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Joint  Meeting  of  the  Computer 
Systems  Technical  Advisory 
Committee,  Computer  Peripherals, 
Components  snd  Relsted  Test 
Equipment  Technical  Advisory 
Committse,  and  Electronic 
Instrumentation  Tschnlcal  Advisory 
Committee;  Closed  Meeting 

A  joint  meeting  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee,  the  Computer  Peripherals, 
Components,  and  Related  Test 
Equipment  Technical  Advisory 
Committee  and  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  December  7. 1984.  9:30  a.m., 
Herbert  C.  Hoover  Building.  Room  3708, 
14th  Street  and  Constitution  Avenue. 
N.W.,  Washington.  D.C.  The  Committees 
advise  the  Office  of  Export 
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Administration  with  respect  to  technical 
question  which  affect  the  level  of  export 
controls  applicable  to  electronic 
instrumentation,  computer  systems  or 
technology. 

The  Committees  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  deahng  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
1984,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  by  section  5(c)  of  the 
Government  In  The  Sunshine  Act,  Pub. 
L  94-409,  that  the  matters  to  be 
discussed  in  the  Executive  Session 
shotild  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

Copies  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  are 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
UJS.  Department  of  Commerce. 
Telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo  202-377- 
2583. 

Dated:  November  14, 1964. 

MUtoa  M.  Baltas, 

Director,  Technical  Programs  Staff ,  Office  of 
Export  Administration. 

(FR  Doc  M-3043S  Mad  11-1»-M  •:46  »m\ 
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National  BuTMu  Of  StaiKtarda 
[Oociwt  Na  4102S-41M] 

Propo— d  RavWon  of  fHPS  COBOL 

Under  the  provisions  of  Public  L  iw 
89-306  (79  Stat.  1127;  40  U.S.C.  759(f)) 
and  Executire  Order  11717  (38  FR 12315. 
dated  May  11, 1973).  the  Secretary  of 
Commerce  is  authorized  to  establish 
uniform  Federal  automatic  data 
processing  (ADP)  standards.  A  revision 
of  Federal  Information  Processing 
Standards  (FTPS)  COBOL  (FIPS  PUB  21- 
2)  is  being  proposed  for  Federal  use. 

The  purpose  of  the  proposed  revision 
is  to:  (1)  Adopt  American  National 
Standard  Programming  Language. 
COBOL,  X3.23-198  as  RPS  COBOL.  (2) 
make  the  goals  of  the  FIPS  more 
definitive,  (3)  recognize  advances  in 


programming  technology.  (4)  provide 
more  specific  guidance  concerning  the 
applicability  for  each  language,  and  (5) 
provide  consistent  policy  for  all  the  FIPS 
languages. 

Prior  to  the  submission  of  this 
proposed  revised  standards  to  the 
Secretary  of  Commerce  for  review  and 
approval,  it  is  essential  to  assure  that 
consideration  is  given  to  the  needs  of, 
impact  on,  and  views  of  manufactiu^rs, 
the  public,  and  State  and  local 
governments.  The  purpose  of  this  notice 
is  to  solicit  such  views. 

Comments  concerning  the  adoption  of 
this  proposed  revision  are  invited  and 
may  be  sent  to  Director.  Institute  for 
Computer  Sdencies  and  Technology, 
ATTN:  Proposed  FIPS  COBOL.  National 
Bureau  of  Standards,  Caithersburg,  MD 
20699.  To  be  considered,  comments  on 
this  proposed  action  must  be  received 
on  or  before  March  20. 1965. 

Written  comments  received  in 
response  to  this  notice  plus  written 
comments  obtained  from  Federal 
departments  and  agencies  will  be  made 
part  of  the  public  record  and  will  be 
made  available  for  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
Herbert  C.  Hoover  Building.  14lh  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington.  DC  20230. 

Persons  desiring  further  information 
about  this  proposed  revision  may 
contact,  Ms.  Mabel  Vickers,  Data 
Management  and  Programming 
Languages  Division,  Center  for 
Programming  Sciencie  and  Technology, 
Institute  for  Computer  Sciencie  and 
Technology,  National  Bureau  of 
Standards,  Caithersburg,  MD  20699. 
telephone  301/921-2431. 

Dated:  November  14. 19M. 
Eraast  Ambler. 
Director 

Federal  Information  Processing 
Standards  Publication  21-2 

Ithilfl 

Announcing  the  Standard  for  COBOL 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  pursuant  to  Section  111(f)(2) 
of  the  Federal  Property  and 
Administrative  Service  Act  of  1949,  as 
amended.  Public  Law  89-306  (79  Stat. 
1127).  Executive  Order  11717  (38  FR  , 
12315,  dated  May  11. 1973).  and  Part  6  of 
Title  15  Code  of  Federal  Regulations 
(CFR). 

1.  Name  of  Standard.  COBOL  (FIPS 
PUB  21-2). 

2.  Category  of  Standard.  Software 
Standard,  Programming  Language. 


3.  Explanation.  This  publication 
announces  the  adoption  of  American 
National  Standard  Programming 
Language,  COBOL,  X3.23-198,  as 
amplified  herein  as  a  Federal 
Information  Processing  Standard  (FIPS). 
This  revision  supersedes  FIPS  PUB  21-1 
and  reflects  major  changes  and 
improvement  in  the  COBOL 
specifications.  It  also  contains  changes 
to  the  Objectives,  Applicability,  and 
Implementation  portions  of  FIPS  COBOL 
to  recognize  advances  in  programming 
technology  and  to  provide  consistent 
policy  for  all  FIPS  languages.  The 
American  National  Standard  deFmes  the 
elements  of  the  COBOL  programming 
language  and  the  rules  for  their  use.  The 
purpose  of  the  standard  is  to  promote 
portability  of  COBAL  programs  for  use 
on  a  variety  of  data  processing  systems. 
The  standard  is  used  by  implementors 
as  the  reference  authority  in  developing 
compilers  and  by  users  who  need  to 
know  the  precise  syntactic  and  semantic 
rules  of  the  standard  language. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Bureau  of 
Standards  (Institute  for  Computer 
Sciences  and  Technology). 

6.  Cross  Index.  American  National 
Standard  Programming  Language 
COBOL,  X3.23-198. 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulation  201.36.1310, 
Implementation  of  Federal  Information 
Processing  and  Federal 
Telecommunications  Standards  into 
Solicitation  Documents,  Federal 
Information  Processing  Standards  (FIPS) 
Programming  Languages. 

b.  Federal  Information  Processing 
Standards  Publication  29.1, 
Interpretation  Procedures  for  Federal 
Information  Processing  Standards 
Programming  Languages. 

c.  NBS  Special  Publication  500-117, 
Selection  and  Use  of  General-Purpose 
Programming  Languages. 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 
permit  Federal  departments  and 
agencies  to  exercise  more  effective 
control  over  the  production, 
management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  Federal 
programming  language  standards  are: 
— to  encourage  more  effective  utilization 

and  management  of  programmers  by 
insuring  that  programming  skills 
acquired  on  one  job  are  transportable 
to  other  jobs,  thereby  reducing  the 
cost  of  programmer  re-training: 
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— to  reduce  the  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 
that  is  inherent  in  the  use  of  high  level 
programming  languages; 
— to  reduce  the  overall  software  costs 
by  making  it  easier  and  less  expensive 
to  maintain  programs  and  to  transfer 
programs  among  different  computer 
systems,  includingreplacement 
systems; 
— to  protect  the  existing  software  assets 
of  the  Federal  government  by  insuring 
to  the  maximal  feasible  extent  that 
Federal  programming  language 
standards  are  technically  sound  and 
that  subsequent  revisions  are 
compatible  with  the  installed  base. 
Government-wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specirications. 
9.  Applicability. 

a.  Federal  standards  for  high  level 
programming  languages  should  be  used 
for  computer  applications  and  programs 
that  are  either  developed  or  acquired  for 
government  use.  FIPS  COBOL  is  one  of 
the  high  level  programming  language 
standards  provide  for  use  by  all  Federal 
departments  and  agencies.  FIPS  COBOL 
is  especially  suited  for  applications  that 
emphasize  the  manipulation  of 
characters,  records,  files,  and  input/ 
output  (in  contrast  to  those  primarily 
concerned  with  scientific  and  numeric 
computations). 

b.  The  use  of  EIPS  high  level 
programming  languages  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exist: 

— It  is  anticipated  that  the  life  of  the 
program  will  be  longer  than  the  life  of 
the  presently  utilized  equipment. 

— The  application  of  program  is  under 
constant  review  for  updating  of  the 
specifications,  and  changes  may  result 
frequently. 

— ^The  application  is  being  designed  and 
programmed  centrally  for  a 
decentralized  system  that  employs 
computers  of  different  makes,  models 
and  configurations. 

— ^The  program  will  or  might  be  run  on 
equipment  other  than  that  for  which 
the  program  is  initially  written. 

— The  program  is  to  be  understood  and 
maintained  by  programmers  other 
than  the  original  ones. 

— The  advantages  of  improved  program 
design,  debugging,  documentation  and 
intelligibility  can  be  obtained  through 
the  use  of  this  high  level  language 
regardless  of  interchange  potential. 

— ^The  program  is  or  is  likely  to  be  used 
by  organizations  outside  the  Federal 
Government  (i.e.,  State  and  local 
governments,  and  others). 


c.  Non-standard  language  features 
should  be  used  only  when  the  needed 
operation  or  function  cannot  reasonably 
be  implemented  with  the  standard 
features  alone.  Although  non-standard 
language  features  can  be  very  useful,  it 
should  be  recognized  that  their  use  may 
make  the  interchange  of  programs  and 
future  conversion  to  a  revised  standard 
or  replacement  processor  more  difficult 
and  costly. 

d.  It  is  recognized  that  programmatic 
requirements  may  be  more  economically 
and  efficiently  satisfied  through  the  use 
of  report  generation,  database 
management,  or  text  processing 
languages.  The  use  of  any  facility  should 
be  considered  in  the  context  of  system 
life,  system  cost,  and  potential  for  data 
sharing. 

e.  Programmatic  requirements  may  be 
also  more  economically  and  efficiently 
satisfied  by  the  use  of  automatic 
program  generators.  However,  if  the 
final  output  of  a  program  generator  is  a 
COBOL  source  program,  then  the 
resulting  program  should  conform  to  the 
conditions  and  specifications  of  FIPS 
COBOL 

10.  Specifications.  FIPS  COBOL 
specifications  are  the  language 
specifications  contained  in  American 
National  Standard  Programming 
Language  COBOL,  X3.23-198-. 

The  X3.23-19&-  document  specifies 
the  form  of  a  program  written  in 
COBOL,  formats  for  data,  and  rules  for 
program  and  data  interpretation. 

llie  standard  does  not  specify  limits 
on  the  size  of  programs,  minimum 
system  requirements,  the  means  of 
supervisory  control  of  programs,  or  the 
means  of  transforming  programs 
internally  for  processing. 

In  addition,  the  following 
requirements  apply: 

a.  For  purposes  of  FIPS  COBOL,  the 
modules  defined  in  X3.23-198-  are 
combined  into  three  subsets  and  four 
optional  modules.  The  three  subsets  of 
FIPS  COBOL  are  identified  as  Minimum, 
Intermediate,  and  High.  The  four 
optional  modules  are  Report  Writer. 
Communications,  Debug,  and 
Segmentation.  These  four  optional 
modules  are  not  in  integral  part  of  any 
of  the  subsets;  however,  none,  all,  or 
any  combination  of  the  optional 
modules  may  be  associated  with  any  of 
the  subsets. 

The  high  subset  is  composed  of  all 
language  elements  of  the  highest  level  of 
all  required  modules.  The  intermediate 
subset  is  composed  of  all  language 
elements  of  level  1  of  all  required 
modules.  The  minimum  subset  is 
composed  of  all  language  elements  of 
level  1  of  the  Nucleus,  Sequential  I-O. 
and  Inter-Program  Communication 
modules. 


The  following  table  reflects  the 
composition  of  the  required  subsets  and 
the  relationship  of  the  subsets  and  the 
optional  modules.  The  numbers  in  the 
table  refer  to  the  level  within  a  module 
as  designated  in  X3.23-198-,  and  a  dash 
denotes  the  corresponding  module  is 
omitted  or  may  be  omitted. 


COBOL  Subaatt 

Modum 

MnfVltfit 

H.^ 

naquind 

Nudau* 

Swyianbal 

MD. 
Ralatwat-O.. 
Indaxad  l-O 

1....  .... 

1 . 

1 

1_ 

y 

2. 
1 

1...„    

4 

2. 

2. 

imar- 

1       „      ,     ,       ■  ■■ 

2. 

Program 
CommunJ- 
catioa 
Son-Marg* 

1            

2. 

-.  1,  or  2 

-.  1,  or  2.„ 

-.  1.  or  2 

-,  1.  or  2 

^ 

2. 

Mwiipul*- 

tion. 

Opuorml 
Raport 

Wrilar. 
Convnunics- 

«ion. 

Dabug -... 

Sagmanta- 

tioc\. 

-.  1.or2 

-.  1.  or  2 

-,  1.  or  2 

-.  1.  or  2 

-,  l.orS. 

-.  I.ora. 

-,  1.or2. 
-.  I.orl 

b.  A  facility  should  be  available  in  the 
compiler  for  the  user  to  optionally 
specify  monitoring  of  his  source  program 
at  compile  time.  The  monitoring  may  be 
specified  for  a  subset  of  FIPS  COBOL, 
for  any  of  the  optional  modules,  for  the 
obsolete  language  elements  contained 
within  the  selected  subset  and  optional 
modules,  or  for  any  combination  of 
subset,  optional  modules  and  obsolete  .' 
elements.  The  monitoring  may  be 
specified  for  any  subset  at  or  below  the 
highest  subset  for  which  the  compiler  is 
implemented  and  for  any  optional 
module  at  or  below  the  level  of  the 
optional  module  for  which  the  compiler 
is  implemented.  The  monitoring  is  an 
analysis  of  the  syntax  used  in  the  source 
program  against  the  syntax  included  in 
the  user  selected  FIPS  COBOL  subset  or 
optional  modules.  Any  syntax  used  in 
x4he  source  program  that  does  not 
conform  to  that  included  in  the  user 
selected  FTPS  COBOL  subset  and 
optional  modules  will  be  diagnosed  and 
identified  to  the  user  through  a  message 
on  the  source  program  listing.  The 
message  provided  will  identify: 
— ^The  clause,  statement  or  header  that 
directly  contains  the  non-conforming 
syntax.  (For  the  purpose  of  this 
requirement  the  definitions  contained 
in  American  National  Standard 
Programming  Language  COBOL, 
X3.23-198_,  section  m.  Glossary 
apply.) 
— ^The  source  program  line  which 
contains  the  non-conforming  syntax 
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and  th«  beginning  location  of  the 
syntax  within  the  line. 
—The  FIPS  COBOL  subset  or  optional 
module  level  required  to  support  the 
non-conforming  syntax  if  the  non- 
conforming syntax  is  within  a  higher 
subset  or  higher  level  of  an  optional 
module  included  in  compiler. 
— The  syntax  as  "non-conforming,"  if 
the  non-conforming  syntax  is  within 
FIPS  COBOL  subsets  or  optional 
module  levels  that  are  not  included  in 
the  compiler  or  the  non-conforming 
syntax  is  non-standard  COBOL 
— The  syntax  as  "obsolete"  if  the  syntax 
identified  is  in  the  obsolete  category 
in  a  subset  or  optional  module 
included  in  the  compiler. 
11.  Implementation.  The 
implementation  of  RPS  COBOL  involves 
three  areas  of  consideration:  acquisition 
of  COBOL  compilers,  interpretation  of 
FIPS  COBOL,  and  validation  of  COBOL 
compilers. 

11. 1  Acquisition  of  COBOL 
Compilers.  This  publication  is  effective 
(date  of  publication  of  final  docimient  in 
the  Federal  Register).  COBOL  compilers 
acquired  for  Federal  use  after  this  date 
should  implement  at  least  one  of  the 
required  subsets  of  FIPS  COBOL  If  the 
functionality  of  one  or  more  of  the 
optional  modules  meet  programmatic 
requirements,  then  those  optional 
modules  also  should  be  acquired. 
Conformance  to  FIPS  COBOL  should  be 
considered  whether  COBOL  compiles 
are  developed  internally,  acquired  as 
part  of  an  ADP  system  procurement, 
acquired  by  separate  procuremnt.  used 
under  an  ADP  leasing  management,  or 
speciRed  for  use  in  contracts  for 
programming  services. 

A  transition  period  provides  time  for 
industry  to  produce  COBOL  compilers 
conforming  to  the  standard.  The 
transition  period  begins  on  the  effective 
date  and  continues  for  eighteen  (18) 
months  thereafter.  The  follo«ving  apply 
during  the  transition  period: 

a.  TTie  provisions  of  FIPS  PUB  21-1 
apply  to  compilers  ordered  before  the 
date  of  this  publication  but  delivered 
subsequent  to  the  date  of  this 
publication;  however,  the  requirement 
for  these  compilers  to  contain  any  of  the 
optional  modules  defined  herein  is 
waived  if  they  are  not  needed  to  meet 
programmatic  requirements. 

b.  The  provisions  of  this  publication 
apply  to  orders  placed  after  the  date  of 
this  publication;  however,  a  compiler 
conforming  to  FIPS  PUB  21-1  may  be 
acquired  for  interim  use  until  the 
conforming  compiler  is  available. 

11.2  Interpretation  of  FIPS  COBOL 
NBS  provides  for  the  resolution  of 
questions  regarding  FIPS  COBOL 
specificatioiis  and  requirements,  and 


issues  official  intepretations  as  needed. 
All  questions  about  the  interpretation  of 
FIPS  COBOL  should  be  addressed  to: 
Director,  Institute  for  Computer  Sciences 
and  Technology.  Attn:  COBOL 
Interpretation,  National  Bureau  of 
Standards,  Gaithersburg,  MD  20899. 

11.3     Validation  of  COBOL 
Compilers.  The  General  Services 
Administration  (GSA),  through  its 
Federal  Software  Testing  Center  (FSTC), 
provides  a  service  for  the  purpose  of 
validating  the  conformance  to  this 
standard  of  compilers  o^ered  for 
Federal  procurement.  The  validation 
system  reports  the  nature  of  any 
deviations  that  are  detected.  This 
service  is  offered  on  a  reimbursable 
basis.  Further  information  about  the 
validation  service  can  be  obtained  from 
the  FSTC  which  is  located  at  5203 
Leesburg  Pike.  Suite  1100,  Falls  Church. 
Virginia  22041-3487  (703-756-6153). 

12.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce. 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  21-2 
(FIPS  PUB  21-1).  and  tide.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account. 

(FR  Doc  at-aoan  FU«i  11-1»41;  ■:«  aa| 
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Proposad  Revtolon  of  FIPS  Fortran 
and  FIPS  Minimal  Baalc 

Under  the  provisions  of  Public  Law 
89-306  (79  Stat.  1127;  40  U.S.C.  759  (f)) 
and  Executive  Order  11717  (38  FR  12315, 
dated  May  11, 1973),  the  Secretary  of 
Commerce  is  authorized  to  establish 
uniform  Federal  automatic  data 
processing  (ADP)  standards.  Revisions 
of  Federal  Information  Processing 
Standard  FIPS  Fortran  (HPS  PUB  69-1) 
and  FIPS  Minimal  Basic  (HPS  PUB  88-1) 
are  being  proposed  for  Federal  use. 

The  purpose  of  the  proposed  revision 
is  to:  (1)  Make  the  goals  of  the  FIPS 
more  definitive.  (2)  recognize  advances 
in  programming  technology,  (3)  provide 
more  specific  guidance  concerning  the 
applirabilitv  for  each  language,  and  (4) 
provide  consistent  policy  for  all  the  FIPS 
languages.  The  language  specifications 
of  KIPS  Koflran  and  FIPS  Minimal  Basic 
are  not  changed. 

Prior  to  the  submission  of  these 
proposed  revised  standards  to  the 
Secretary  of  Commerce  for  review  and 


approval,  it  is  essential  to  assure  that 
consideration  is  given  to  the  needs  of, 
impact  on,  and  views  of  manufacturers, 
the  public,  and  State  and  local 
governments.  The  purpose  of  this  notice 
is  to  solicit  such  views. 

Comments  concerning  the  adoption  of 
these  proposed  revisions  are  invited  and 
may  be  sent  to  Director,  Institute  for 
Computer  Sciences  and  Technology. 
ATTN:  Proposed  FIPS  Fortran  and 
Minimal  Basic  Revision.  National 
Bureau  of  Standards.  Gaithersburg.  MD 
20899.  To  be  considered,  comments  on 
this  proposed  action  must  be  received 
on  or  before  March  20, 1965. 

Written  comments  received  in 
response  to  this  notice  plus  written 
comments  obtained  from  Federal 
departments  and  agencies  will  be  made 
part  of  the  public  record  and  will  be 
made  available  for  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues  NW.,  Washington,  DC  20230. 

Persons  desiring  further  information 
about  these  proposed  revisions  may 
contact  Ms.  Mabel  Vickers,  Data 
Management  and  Programming    . 
Languages  Division,  Center  for 
Programming  Science  and  Technology, 
Institute  for  (I^mpuler  .Sciences  and 
Technology,  National  Bureau  of 
Standards,  Gaithersburg.  MD  20899. 
telephone  301/921-2431. 

Dated:  November  14, 1984. 

Federal  Information  Processing 
Standards  Publication  69-1 

(date) 

Announcing  the  Standard  for  Fortran 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  pursuant  to  Section  111(f)(2) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended.  Public  Law  89-306  (79  Stat. 
1127),  Executive  Order  11717  (38  FR 
12315,  dated  May  11, 1973),  and  Part  6  of 
Title  15  Code  of  Federal  Regulations 
(CFR). 

1.  Name  of  Standard.  Fortran  (FIPS 
PUB  60). 

2.Category  of  Standard.  Software 
Standard,  I^gramming  Language. 

3.  Explanation.  This  publication 
announces  the  revision  of  Federal 
Information  Processing  Standard 
Fortran.  This  revision  supersedes  FIPS 
PUB  69  and  reflects  changes  to  the 
Objectives,  Applicability,  and 
Implementation  portions  of  FIPS 
Fortran.  FIPS  Fortran  is  the  adopotion  of 
American  National  Standard 
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Programming  Language  Fortran.  X3.9- 
1978.  The  American  National  Standard 
specifies  the  form  and  establishes  the 
interpretation  of  programs  expressed  in 
the  Fortran  programming  language.  The 
standard  consists  of  a  full  language  and 
a  subset  language.  The  purpose  of  the 
standard  is  to  promote  portability  of 
Fortran  programs  for  use  on  a  variety  of 
data  processing  systems.  The  standard 
is  used  by  implementors  as  the 
reference  authority  in  developing 
compilers  interpreters,  or  other  forms  of 
high  level  language  processors,  and  by 
other  computer  professionals  who  need 
to  know  the  precise  syntactic  and 
semantic  rules  of  the  standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce.  National  Bureau  of 
Standards  (Institute  for  Computer 
Sciences  and  Technology). 

6.  Cross  Index.  American  National 
Standard  Programming  Language 
Fortran.  X3.9-1978. 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulation  201-36.1310, 
Implementation  of  Federal  Information 
Processing  and  Federal 
Telecommunications  Standards  into 
Solicitation  Documents,  Federal 
Information  Processing  Standards  (FIPS) 
Programming  Languages. 

b.  Federal  Information  Processing 
Standards  Publication  29-1, 
Interpretation  Procedures  for  Federal 
Information  Processing  Standard 
Programming  Languages. 

c.  NBS  Special  Publication  500-117. 
Selection  and  Use  of  General-Purpose 
Programming  Languages. 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 
permit  Federal  departments  and 
agencies  to  exercise  more  effective 
control  over  the  production, 
management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  Federal 
programming  language  standards  are: 
— to  encourage  more  effective  utilization 

and  management  of  programmers  by 
insuring  that  programming  skills 
acquired  on  one  job  are  transportable 
to  other  jobs,  thereby  reducing  the 
cost  of  programmer  re-truining; 

— to  reduce  me  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 
that  is  inherent  in  the  use  of  high  level 
programming  languages: 

— to  reduce  the  overall  software  costs 
by  making  it  easier  and  less  expensive 
to  maintain  programs  and  to  transfer 
programs  among  different  computer 
systems,  including  replacement 
systems:  <. 


— to  protect  the  existing  software  assets 
of  the  Federal  Government  by  insuring 
to  the  maximal  feasible  extent  that 
Federal  programming  language 
standards  are  technically  sound  and 
that  subsequent  revisions  are 
compatible  with  the  installed  base. 
Government-wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specifications. 
9.  Applicability. 

a.  Federal  standards  for  high  level 
programming  languages  should  be  used 
for  computer  applications  and  programs 
that  are  either  developed  or  acquired  for 
government  use.  FIPS  Fortran  is  one  of 
the  high  level  programming  language 
standards  provided  for  use  by  all 
Federal  departments  and  agencies.  FIPS 
Fortran  is  especially  suited  for  (1)  die 
generation  programs  to  solve  recurrent 
numerical,  scientific  and  engineering 
problems,  particularly  those  which 
depend  upon  efficient  computation  or 
access  to  mathematical  or  statistical 
libraries  of  subprograms:  (2)  the  efficient 
implementation  of  algorithms  on  a  wide 
range  t)f  computing  equipment  of 
varying  power  structure. 

b.  The  use  of  FIPS  high  level 
programming  languages  is  strongly 
reconunended  when  one  or  more  of  the 
following  situations  exist: 

— It  is  anticipated  that  the  life  of  the 
pro-am  will  be  longer  than  the  life  of 
the  presently  utilized  equipment 
— ^The  application  or  program  is  under 
constant  review  for  updating  of  the 
specifications,  and  changes  may  result 
frequently. 
— The  application  is  being  designed  and 
progranuned  centrally  for  a 
decentralized  system  that  employs 
computers  of  different  makes,  models 
and  configurations. 
— The  program  will  or  might  be  run  on 
equipment  other  than  that  for  which 
the  program  is  initially  written. 
— The  program  is  to  be  understood  and 
maintained  by  programmers  other 
than  the  original  ones. 
— The  advantages  of  improved  program 
design,  debugging,  documentation  and 
intelligibility  can  be  obtained  through 
the  use  of  this  high  level  language 
regardless  of  interchange  potential. 
—The  program  is  or  is  likely  to  be  used 
by  organizations  outside  the  Federal 
Government  (i.e..  State  and  local 
governments,  and  others), 
c.  Non-standard  language  features 
should  be  used  only  when  the  needed 
operation  or  function  cannot  reasonably 
be  implemented  with  the  standard 
features  alone.  Although  non-standard 
language  features  can  be  very  useful  it 


should  be  recognized  that  tiiek  use  may 
make  the  interchange  of  programs  and 
future  conversion  to  a  revised  standard 
or  replacement  processor  more  difficult 
and  costly. 

d.  It  is  recognized  diat  programmatic 
requirements  may  be  more  economically 
and  efficiently  satisfied  through  the  use 
of  statistical  or  numerical  software 
packages.  The  use  of  any  facility  should 
be  considered  in  the  context  of  system 
life,  system  cost,  and  the  potential  kx 
data  sharing. 

e.  Programmatic  requirements  may  be 
also  more  economically  and  efficiently 
satisfied  by  the  use  of  automatic 
program  generators.  However,  if  the 
final  output  of  a  program  generator  is  a 
Fortran  source  program,  then  the 
resulting  program  should  conform  to  the 
conditions  and  specifications  of  FIPS 
Fortran. 

10.  Specifications.  FIPS  Fortran 
specifications  are  the  language 
specifications  contained  in  American 
National  Standard  Programming 
Language  Fortran,  X35-1978.  The 
Fortran  standard  describes  two  levels  of 
the  Fortran  language.  Fortran  refers  to 
the  full  language  and  Subset  Fortran 
refers  to  the  subset  of  the  full  language. 

The  X3.9-1978  document  specifies  the 
form  0^  program  written  in  Fortran, 
formats  of  data  for  imput  and  output 
and  semantic  rules  for  program  and  data 
interpretation. 

The  standard  does  not  specify  limits 
on  the  size  or  complexity  of  programs, 
the  range  or  precision  of  numeric 
quantities  or  the  method  of  rounding  of 
numeric  results,  the  results  when  the 
rules  of  the  standard  fail  to  establish  an 
interpretation,  minimum  system 
requirements,  the  means  of  supervisory 
control  of  programs,  or  the  means  of 
transforming  programs  internally  for 
processing. 

A  facility  should  be  available  in  the 
processor  that  allows  a  Fortran  source 
program  to  be  analyzed  with  respect  to 
FIPS  Fortran.  Any  statement  appearing 
in  the  source  program  that  does  not 
conform  syntactically  to  the 
specifications  of  FIPS  Fortran  should  be 
explicitly  identified.  ^ 

11.  Implementation.  The  I 

implementation  of  FIPS  Fortran  involves 
three  areas  of  consideration:  acquisition 
of  Fortran  processors,  interpretation  of 
FIPS  Fortran,  and  validation  of  Fortran 
processors. 

11.1    Acquisition  of  Fortran 
Processors.  This  publication  is  eOective 
(date  of  publication  of  final  document  in 
the  Fedaral  BagialBr).  Fortran  processors 
acquired  for  Federal  use  after  this  date 
should  implement  FVS  Fortran. 
Conformance  to  FIPS  Fortran  skould  be 
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considered  whether  Fortran  processors 
are  developed  internally,  acquired  as 
part  of  an  ADP  system  procurement, 
acquired  by  separate  procurement,  used 
under  an  ADP  leasing  management,  or 
specified  for  use  in  contracts  for 
programming  services. 

1 1 .2  Interpretation  of  FIPS  Fortran. 
NBS  provides  for  the  resolution  of 
questions  regarding  FTPS  Fortran 
speciHcations  and  requirements,  and 
issues  ofRcial  interpretations  as  needed. 
All  questions  about  the  interpretation  of 
FIPS  Fortran  should  be  addressed  to: 
Director,  Institute  for  Computer  Sciences 
and  Technology,  Attn:  Fortran 
Interpretation.  National  Bureau  of 
Standards,  Gaithersburg,  MD  20899. 

11.3  Validation  of  Fortran 
Processors.  The  General  Services 
Administration  (GSA),  through  its 
Federal  Software  Testing  Center  (FSTC), 
provides  a  service  for  the  purpose  of 
validating  the  conformance  to  this 
standard  of  language  processors  offered 
for  Federal  procurement.  The  validation 
system  reports  the  nature  of  any 
deviations  that  are  detected.  This 
service  is  offered  on  a  reimbursable 
basis.  Further  information  about  the 
validation  service  can  be  obtained  from 
the  FSTC  which  is  located  at  5203 
Leesburg  Pike,  Suite  1100,  Falls  Church, 
Virginia  22041-3467  (703-756-6153). 

12.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  speciHcations  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  69-1 
(FIPS  PUB  69-1),  and  tide.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account. 

Federal  Information  Processing 
Standards  Publication  6a-l 

(date)  ! 

Announcing  the  Standard  for  Nfinimal 
Basic 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  pursuant  to  Section  111(f)(2) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended.  Public  Law  8&-306  (79  Stat 
1127),  Executive  Order  11717  (38  FR 
12315,  dated  May  11, 1973),  and  Part  6  of 
Title  15  Code  of  Federal  Regulations 
(CFR). 

1.  Name  of  Standard.  Minimal  Basic 
(FIPS  PUB  68-1). 

2.  Category  of  Standard.  Software 
Standard.  Programming  Language. 


(3)  Explanation.  This  publication 
announces  the  revision  of  Federal 
Information  Processing  Standard  (FIPS) 
Minimal  Basic.  This  revision  supersedes 
FIPS  PUB  68  and  reflects  changes  to  the 
Objectives,  Applicability,  and 
Implementation  portions  of  FIPS 
Minimal  Basic.  FIPS  Minimal  Basic  is 
the  adoption  of  American  National 
Standard  Programming  Language 
Minimal  Basic,  X3.60-1978.  The 
American  National  Standard  defines  the 
syntax  of  the  Minimal  Basic 
programming  language  and  the 
semantics  for  its  interpretation.  The 
standard  is  used  by  implementors  as  the 
reference  authority  in  developing 
compilers,  interpreters,  or  other  forms  of 
high  level  language  processors  and  by 
other  computer  professionals  who  need 
to  know  the  precise  syntactic  and 
semantic  rules  of  the  standard  language. 

(4)  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Bureau  of 
Standards  (Institute  for  Computer 
Sciences  and  Technology). 

6.  Cross  Index.  American  National 
Standard  Programming  Language 
Minimal  Basic,  X3.68-1978. 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulation  201-36.1310, 
Implementation  of  Federal  Information 
Processing  and  Federal 
Telecommunications  Standards  into 
Solicitation  Documents,  Federal 
Information  Processing  Standards  (FIPS) 
Programming  Languages. 

b.  Federal  Information  Processing 
Standards  Publication  29-1. 
Interpretation  Procedures  for  Federal 
Information  Processing  Standard 
Programming  Languages. 

c.  NBS  Special  Publication  500-777, 
Selection  and  Use  of  Geni^ral-Purpose 
Programming  Languages. 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 
permit  Federal  departments  and 
agencies  to  exercise  more  effective 
control  over  the  production, 
management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  Federal 
programming  language  standards  are: 

— ^To  encourage  more  effective 
utilization  and  management  of 
programmers  by  insuring  that 
programming  skills  acquired  on  one 
job  are  transportable  to  other  jobs, 
thereby  reducing  the  cost  of 
programmer  re-training; 

— To  reduce  the  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 


that  is  inherent  in  the  use  of  high  level 
programming  languages; 

— To  reduce  the  overall  software  costs 
by  making  it  easier  and  less  expensive 
to  maintain  programs  and  to  transfer 
programs  among  di^erent  computer 
systems,  including  replacement 
systems; 

— To  protect  the  existing  software 
assets  of  the  Federal  Government  by 
insuring  to  the  maximal  feasible 
extent  that  Federal  programming 
language  standards  are  technically 
sound  and  that  subsequent  revisions 
are  compatible  with  the  installed 
base. 

Government-wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specifications. 
9.  Applicability. 

a.  Federal  standards  for  high  level 
programming  languages  should  be  used 
for  computer  applications  and  programs 
that  are  either  developed  or  acquired  for 
government  use.  FIPS  Minimal  Basic  is 
one  of  the  high  level  programming 
language  standards  provided  for  use  by 
all  Federal  departments  and  agencies. 
FIPS  Minimal  Basic  is  especially  suited 
for;  (1)  the  rapid  development  of 
computer  programs  to  solve  small 
nonrecurrent  problems,  particularly  on 
computers  providing  time-shared  or 
interactive  service;  and  (2)  for  use  in 
computing  environments  in  which  ease 
of  learning  and  casual  use  are  dominant 
factors. 

b.  The  use  of  FIPS  high  level 
programming  languages  is  strongly 
recommended  when  one  or  more  of  the    .' 
following  situations  exist: 

— It  is  anticipated  that  the  life  of  the 
program  will  be  longer  than  the  life  of 
the  presently  utilized  equipment. 

— The  application  or  program  is  under 
constant  review  for  updating  of  the 
specifications,  and  changes  may  result 
frequently. 

— The  application  is  being  designed  and 
progranuned  centrally  for  a 
decentralized  system  that  employs 
computers  of  different  makes,  models 
and  configurations. 

— The  program  will  or  might  be  run  on 
equipment  other  than  that  for  which 
the  program  is  initially  written. 

— The  program  is  to  be  understood  and 
maintained  by  programmers  other 
than  the  original  ones. 

— The  advantages  of  improved  program 
design,  debugging,  documentation  and 
intelligibility  can  be  obtained  through 
-the  use  of  this  high  level  language 
regardless  of  interchange  potential. 


h" 
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— ^The  program  is  or  is  likely  to  be  used 
by  organisations  outside  the  Fe<)eral 
Government  (i.e..  State  and  local 
governments,  and  others). 

c.  Non-standard  language  featnres 
should  be  used  only  when  the  needed 
operation  or  function  cannot  reasonably 
be  implemented  with  the  standard 
features  alone.  Although  noD-standard 
language  features  can  be  very  useful,  it 
should  be  recognized  that  their  use  may 
make  the  interchange  of  programs  and 
future  conversion  to  a  revised  standard 
or  replacement  processor  more  difficult 
and  costly. 

d.  It  is  recognized  that  programmatic 
requirements  may  be  more  economically 
and  efHciently  satisified  through  the  use 
of  report  application-oriented  software 
package,  llw  use  of  any  facility  shonld 
be  considered  in  the  context  of  system 
life,  system  cost,  and  the  potential  for 
data  sharing. 

e.  Programraatic  requirements  may  t>e 
also  more  economically  and  efficiently 
satisBed  by  the  use  of  automatic 
program  generators.  However,  if  the 
fuaal  output  of  a  program  generator  is  a 
Basic  source  program,  then  the  resulting 
program  should  conform  to  the 
conditions  and  specifications  of  FIPS 
Minimal  Basic. 

10.  Specifications.  FIPS  Minimal  Basic 
specifications  are  the  language 
specifications  contained  in  American 
National  Standard  Programming 
Language  Minimal  Basic,  X3.68-1978. 

The  X3.68-1978  document  specifies 
the  form  of  a  program  written  in 
Minimal  Basic,  formats  of  data  for  input 
and  output,  minimal  precision  and  range 
of  numeric  representations  for  input  and 
output,  semantic  rules  for  program  and 
data  interpretation,  and  errors  and 
exceptional  circimistances  that  must  be 
detected  by  a  standard -conforming 
Basic  processor. 

The  standard  does  not  specify  limits 
on  the  size  of  programs,  minimum 
system  requirements,  the  means  of 
supervisory  control  of  programs,  or  the 
means  of  transforming  programs 
internally  for  processing.  Although 
Minimal  Basic  is  primarily  an  interactive 
language,  the  standard  does  not  restrict 
implementations  to  the  interactive 
mode. 

11.  Implementation.  The 
implementation  of  FIPS  Minimal  Basic 
involves  three  areas  of  consideration: 
acquisition  of  Minimal  Basic  processor, 
interpretation  of  FIPS  Minimal  Basic, 
and  validation  of  Minimal  Basic 
processors. 

11.1    Acquisition  of  Minimal  Basic 
Processors.  This  publicadon  is  effective 
(date  of  publication  of  final  document  in 
the  Federal  Register).  Minimal  Basic 
processors  acquired  for  Federal  use 


after  this  date  should  implement  PIPS 
Minimal  Basic  Conformance  to  FIPS 
Minimal  Basic  should  be  considered 
whether  Minimal  Basic  processors  are 
developed  internally,  acquired  as  part  of 
an  ADP  system  procurement,  acquired 
by  separate  procurement  used  under  an 
ADP  leasing  managment  or  specified  for 
use  in  contracts  for  programming 
services. 

11.2  Interpretation  of  FIPS  Miitimal 
Basic  NBS  provides  for  the  resolution  of 
questions  regarding  FIPS  Minimal  Basic 
specifications  and  requirements,  and 
issues  official  interpretations  as  needed. 
All  questions  about  the  interpretation  of 
FIPS  Minimal  Basic  should  be  addressed 
to:  Director,  Institute  for  Computer 
Sciences  and  Technology,  AITN:  Basic 
Interpretation,  National  Bureau  of 
Standards.  Gaithersburg,  MD  20899. 

11.3  Validation  of  Minimal  Basic 
Processors.  The  General  Services 
Administration  (GSA),  through  its 
Federal  Software  Testing  Center  (FSTC), 
provides  a  service  for  the  purpose  of 
validating  the  conformance  to  this 
standard  of  language  processors  offered 
for  Federal  procurement.  The  validation 
system  reports  the  nature  of  any 
deviations  that  are  detected.  This 
service  is  offered  on  a  reimbursable 
basis.  Further  information  about  the 
validation  service  can  be  obtained  from 
the  FSTC  which  is  located  at  5203 
Leesburg  Pike,  Suite  1100,  Falls  Church. 
Virginia  22041-3467  (703-756-6153). 

12.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for.  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  68-1 
(FIPS  PUB  68-1),  and  title.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account. 

(FR  Doc.  M-3a3»  FlUd  11-1»-M:  a:4S  ub) 
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Customs  to  be  effective  on  November 
,^  21, 19B4.  For  further  inlbrmation  contact 
V  Ross  Arnold,  International  Trade 

SpeciaUst  (202)  377-4212. 

Backgyouud 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  21, 1982.  as  amended, 
between  the  Governments  of  the  United 
^  States  and  India  includes  flexibility 
».  provisions  allowing,  among  other  things, 
'  for  percentage  increases  in  certain 
categories  during  an  agreement  year, 
provided  a  deduction  in  equivalent 
square  yards  is  mads  in  another  specific 
limit  category  (serving).  Under  the  terms 
of  the  bilateral  agreement  and  at  the 
request  of  the  Government  of  India, 
further  swing  is  being  appUed  to  the 
import  limits  estabUshed  for  cotton 
textile  products  in  Categories  335 
(coats),  336  (dresses),  338/339/340 
(shirts  and  blouses),  343  (skirts).  These 
adjustments  will  result  in  decreases  in 
all  of  the  foregoing  category  limits 
except  Category  338/330/340  «4iich  will 
be  increased  from  1.019,964  dozen  to 
1,068,238  dozen. 

A  description  of  die  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  {one  2a  1864  (49  FR  26622),  and 
July  16,  1984  (49  FR  28754). 
Ronald  L  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
November  15, 1964. 


COMMrfTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AQREEMENTS 

Adjusting  tfie  Import  Restraint  Umtts 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  Indtai 

November  IS,  19SA. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amoided,  has  issued  the  directive 
pubUsbed  below  to  the  Conmiissioner  of 


Conunittae  fot  ttw 
Agreements 


of  Textile 


Commissioner  of  Customs, 
Department  of  the  Treaaury,  Waahington. 
D.C. 
Dear  Mr.  Commissioner  On  December  13, 

*  19S4,  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
5    directed  you  to  prohibit  entry  of  cotton,  wool 
and  man-made  fiber  textile  prodacta 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1064  and  extending 
through  December  31, 1064.  produced  or 
manufactured  in  India,  in  excess  of 
designated  limits.  The  Chainnan  further 
advised  you  that  the  limits  are  subject  to 

>  adjustment. ' 


■  Tha  tenn  "adiuatiiMat"  refen  lo  thoM  pravnioat 
of  the  Bilatetal  Cotton  Textile  Ayvemenl  of 
December  21. 1962.  t>etwe«n  the  GovemmenU  of  the 
United  Statm  aad  India  whick  provide,  in  part  tiiat 
(1)  Gioup  and  apadAc  liaalta  ear  b*  aifaiiiari  l>y 
daaifliulad  pawentafea  for  awtas,  cmyovat  and 
carryforward,  aad  (2)  adminiatralive  wranewnenta 
or  adluatmenta  may  t>e  made  to  raeotve  probtema 
ariaing  ia  the  imvhaMBtattaa  of  Hm  ayvement 
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Effective  on  November  21. 1984,  paragraph 
1  of  the  directive  of  December  13. 1963  is 
hereby  further  amended  to  include  the 
following  adjusted  limits: 


335. 


338. 


338/330/340- 


342.. 


AdMIM  12-nio  imH*  > 


138.752  dowL 
247.548  donn. 
1.088.238  dtaan. 
384,353  domv 


Vm  bnUi  twm  not  baan  adkmta  to  aoxunl  tor  my 
•nwOaoanttvSI.  I98r 


1983. 

The  actions  taken  with  respect  to  the 
Government  of  India  and  with  respect  to 
imports  of  cotton  textile  products  from  India 
have  been  determined  by  the  Committee  for 
the  Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
U.S.C.  553.  This  letter  tvill  be  published  in  the 
Fadwal  lUfister. 

Sincerely, 
Ronald  L  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

(PR  Doc  S4-404M  FIM  11-1»4«:  t:45  (mj 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Gee  Kay  Fabrics,  Inc^  et  al^ 
Provisional  Acceptance  of  Consent 
Agreement 

AOCNCY:  Consumer  Product  Safety 

Commission. 

action:  Provisional  Acceptance  of 

Consent  Agreement. 


:  The  Commission  has 
provisionally  accepted  a  consent 
agreement  containing  a  cease  and  desist 
order  offered  by  Gee  Kay  Fabrics,  Inc., 
and  Geroge  Krasnov.  individually,  in 
which  they  agree  to  cease  and  desist 
from  selling  or  offering  sale,  in 
commerce,  or  manufacturing  for  sale,  in 
commerce,  or  importing  into  the  United 
States,  or  introducing,  delivering  for 
introduction,  transporting  or  causing  to 
be  transported,  in  commerce,  or  selling 
or  delivering  after  sale  or  shipment  in 
commerce,  any  product,  fabric,  or 
related  material  which  fails  to  conform 
to  the  Standard  for  the  Flammability  of 
Childrens's  Sleepwear  Sizes  0  through 
6X  (FF3-71)  (16  CFR  part  1516);  the 
Standard  for  the  Flammability  of 
Children's  Sleepwear.  Sizes  7  through  14 
(FF5-74)  (16  CFR  Part  1616);  or  the 
Standard  for  the  Flammability  of 
Clothing  Textiles  (16  CFR  Part  1610).  If 
finally  accepted,  this  consent  agreement 
will  settle  allegations  of  the  Commission 
staff  that  Gee  Kay  Fabrics,  Inc.,  and 


corporate  officer  have  violated  the 
provisions  of  the  Flammable  Fabrics 
Act 

DATES:  Written  comments  on  the 
provisionally  accepted  consent 
agreement  must  be  received  by  the 
Commission  by  December  5, 1984. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 
Copies  of  the  agreement  may  be  viewed 
or  obtained  from  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  8th  Floor,  1111  18th  Street, 
N.W..  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  E.  Joyce,  Directorate  for 
Compliance  and  Enforcement,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  Phone  301-492-6626. 

Dated:  November  15, 1984. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

(FR  Doc  84-3040S  Piled  11-19-84;  S:45  wn| 
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DEPARTMENT  OF  DEFENSE 

Office  of  tfw  Secretary 

Establistiment  of  the  Secretary  of 
Defense  Media  Advisory  Council 

Under  the  provisions  of  Pub.  L.  92-463, 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  that  the  Secretary  of 
Defense  Media  Advisory  Council  has 
been  found  to  be  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  by 
law. 

The  Council  will  advise  the  Secretary 
of  Defense  on  matters  concerning  the 
interface  between  the  Department  of 
Defense  and  the  national  and 
international  press  corps;  review  the 
newly  prepared  OASD(PA)  plan  for 
interface  with  the  news  media  during 
military  operations  and  recommend 
changes  or  alternative  approaches  to  the 
Secretary  of  Defense;  review  the 
findings  of  the  CJCS/Media-Military 
Relations  Committee  Study  (Sidle 
Panel);  review  the  public  affairs 
curriculum  at  the  various  Service  senior 
colleges  and  service  academies  and 
recommend  changes  or  new  approaches 
to  the  Secretary;  review  the  curriculum 
at  the  Defense  Information  School  to 
ensure  that  future  public  affairs 
personnel  receive  realistic  training  for 
their  future  positions;  participate  in 
seminars  or  similar  programs  at  the 
various  Service  senior  colleges  and 
Service  academies  and  the  Defense 
Information  School;  meet  periodically 


with  the  Secretary  of  Defense,  Chairman 
of  the  ]oint  Chiefs  of  Staff  and  senior 
Department  of  Defense  public  affairs 
officers  to  discuss  the  Department's 
public  affairs  policies  on  both  specific 
and  general  issues. 

Patiicu  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

November  14. 1984. 

|FR  Doc.  S4-3(nn  Piled  1I-19-S*:  BM  em] 
BILUNQ  COM  3810-01-M 


DEPARTMENT  OF  ENERGY 

Intent  To  Grant  Exclusive  Patent 
License;  P.I.D.  Associates,  Inc. 

Notice  is  hereby  given  of  an  intent  to 
grant  to  P.I.D.  Associates,  Inc.  of 
Hendersonville,  N.C.,  an  exclusive 
license  to  practice  in  the  United  States 
the  invention  described  in  U.S.  Patent 
No.  4,252,777,  entitled  "Recovery  of 
Aluminum  and  Other  Metal  Values  from 
Fly  Ash."  The  invention  is  owned  by  the 
United  States  of  America,  as 
represented  by  the  Department  of 
Energy  (DOE). 

The  proposed  license  will  be 
exclusive,  subject  to  a  license  and  other 
rights  retained  by  the  U.S.  Government. 
DOE  intends  to  grant  the  license,  upon  a 
final  determination  in  accordance  with 
35  U.S.C.  209(c),  unless  within  60  days  of 
this  notice  the  Assistant  General 
Counsel  for  Patents,  Department  of 
Energy,  Washington,  D.C.  20585, 
receives  in  writing  any  of  the  following, 
together  with  supporting  documents: 

(1)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention  in  the  United 
States,  in  which  applicant  states  that  he 
has  already  brough  the  invention  to 
■  practical  application  expenditiously. 

The  Department  will  review  all 
written  responses  to  this  notice,  and  will 
grant  the  license  if,  after  expiration  of 
the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c),  that 
the  license  grant  is  in  the  public  interest. 

Signed  at  Washington,  D.C.  on  this  7th  day 
of  November  1984. 

TlModora  |.  GuTish, 

General  Counsel. 

|FR  Doc.  S4-30343  FUed  11-19-«4.- a:4S  401] 
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Intent  to  Grant  Exclusive  Patent 
License;  Geotomographlcs,  Ltd. 

Notice  is  hereby  given  of  an  intent  to 
grant  to  Geotomographlcs.  Ltd.  Of 
Alamo,  California,  an  exclusive  license 
to  practice  in  the  United  States  the 
invention  described  in  U.S.  Patent  No. 
4,161,687,  entitled  "Method  for  Locating 
Underground  Anomalies  by  Diffraction 
of  Electromagnetic  Waves  Passing 
between  Spaced  Boreholes."  The 
invention  is  owned  by  the  United  States 
of  America,  as  represented  by  the 
Department  of  Energy  (DOE). 

"The  proposed  license  will  be 
exclusive,  subject  to  a  license  and  other 
rights  retained  by  the  U.S.  Government. 
DOE  intends  to  grant  the  license,  upon  a 
final  determination  in  accordance  with 
35  U.S.C.  209(c),  unless  within  60  days  of 
this  notice  the  Assistant  General 
Counsel  for  Patents,  Department  of 
Energy,  Washington,  D.C.  20585, 
receives  in  writing  any  of  the  following, 
together  with  supporting  documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention  in  the  United 
States,  in  which  applicant  states  that  he 
has  already  brought  the  invention  to 
practical  application  or  is  likely  to  bring 
the  invention  to  practical  application 
expeditiously. 

The  Department  will  review  all 
written  responses  to  this  notice,  and  will 
grant  the  license  if,  after  expiration  of 
the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c),  that 
the  license  grant  is  in  the  public  interest. 

Signed  at  Washington.  D.C.  on  this  7th  day 
of  November  1984. 
Theodore  |.  Garrish, 

General  Counsel. 

|FR  Doc.  84-30344  Filed  II-19-M:  8:45  •m| 
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National  Petroleum  Council  Refinery, 
Capability  Tasic  Group;  Meeting 

Notice  is  hereby  given  that  the 
Refinery  Capability  Task  Group  will 
meet  in  December  1984.  The  National 
Petroleum  Council  was  established  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  Refinery  Capability  Task 
Group  will  address  previous  Council 
refining  studies  and  evaluate  future 
refinery  operations  and  their  impact  on 
petroleum  markets.  Its  analysis  and 


finding  will  be  based  on  information  and 
data  to  be  gathered  by  the  various  task 
groups. 

The  Refinery  Capability  Task  Group 
will  hold  its  first  meeting  on  Tueday, 
December  4, 1984,  starting  at  9:00  a.m., 
in  Conference  Room  DE  7-8  of  Fluor 
Engineers,  Inc.,  One  Fluor  Drive. 
Sugarland,  Texas. 

The  tentative  agenda  for  the  Refinery 
Capability  Task  Group  meeting  follows: 

1.  Opening  remarks  by  Chairman  and 
Government  Cochairman. 

2.  Discuss  the  scope  of  the  overall 
study. 

3.  Discuss  the  study  assignment  of  the 
U.S.  Refinery  Capability  Task  Group. 

4.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Refinery  Capability 
Task  Group  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Refinery  Capability  Task  Group 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  should  inform  Ms.  Carolyn 
Klym,  Office  of  Oil,  Gas.  Shale  and  Coal 
Liquids,  Fossil  Energy,  301/353/2709, 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  for  their 
appearance  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C,  between  the 
hours  of  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  D.C,  on  November 
13. 1984. 
William  A.  Vaughan. 

Assistant  Secretary,  Fossil  Energy. 
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Office  of  Energy  Research 

Energy  Research  Advisory  Board, 
Supply  Subpanel  of  the  Energy  R&D 
Strategy  Panel;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Supply  Subpanel  of  the  Energy  R&D 
Strategy  Panel  of  the  Energy  Research 
Advisory  Board  (ERAB). 

Date  and  Time:  December  12, 1984—9:30 
a.m.— 4:00  p.m. 

Place:  O'Hare  Marriott,  8535  Wast  Higgins 
Road.  Room  399.  Chicago,  IL  80631. 


Contact:  Charles  E.  Cathey.  U.S. 
Department  of  Energy,  O^ice  of  Energy 
Research,  1000  Independence  Avenue.  SW., 
(202)  252-5444. 

Purpose  of  the  parent  board:  To 
advise  the  Department  of  Energy  on  the 
overall  research  and  development 
conducted  in  DOE  and  to  provide  long- 
range  guidance  in  these  areas  to  the 
Department. 

Purpose  of  the  panel:  To  examine  the 
future  energy  needs  of  the  Nation  and 
develop  judgments  on  the  essential 
ingredients  of  a  balanced  energy  R&D 
effort.  The  Panel  has  established  Supply. 
Demand,  Research  and  Infrastructure 
Subpanels  to  assist  in  carrying  out  its 
assignments. 

Tentative  Agenda 

•  Review  of  long-range  energy  R&D  goals 
and  the  National  Energy  Policy  Plan 

•  Briefing  by  Department  of  Energy  staff  on 
the  Renewable  Energy  Program  evaluation 
process 

•  Review  of  revised  working  papers  on: 
— Electricity 

— Liquids 

—Gas 

—Coal 

— Renewables 

— Fusion 

— ^Transportation,  distribution,  and  storage 

•  Plan  future  subpanel  efforts  and  meetings 

•  Public  Comment  (10  minute  rule) 

Public  participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Panel  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Charles  E.  Cathey  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Subpanel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room.  lE- 
190.  Forrestal  Building,  100 
Independence  Avenue,  SW, 
Washington,  DC  between  8:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC,  on  November 
13,  1984. 

Charles  E.  Cathay. 

Deputy  Director.  Science  and  Technology 
Affairs  Staff,  Office  of  Energy  Research. 
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Office  of 


I  Fled  Week  of  October  19 
TVough  October  26, 1984 

During  the  Week  of  October  19 
through  October  2B.  1984.  the  appeals 
and  applicadona  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  flled 


with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Niotice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 
George  B.  Bninay, 

Director,  Office  of  Hearings  and  Appeals. 
November  13, 1084. 


UST  Of  Cases  Received  by  the  Office  of  hearings  and  Appeals 

(WMk  o(  Oct  19  SMMgh  Oct  201  ias4i 


Oct2l1««- 


Do- 


Ob- 


OCI  24.  1984- 
Oo 


T.  Ommf,  CtadnMlk  Oti_ 


Jotm  K  Hiato.  Ml  Aiy.  MO.. 


CinivGBmpaiy.  Inc.  Latayeda.  LA.. 


AWECO.  kic.  WMWnglon.  OC.. 


Eeonamic  RaguMofy  Adrninii«r«llciii.  Wnhmglon.  OC. 


AI)uqMR|iia  OparMont  OMm,  Mbuquarqu*.  I 


AiiMrican  Fadwalian  al  GoMmmant  Emploiaaa. 
PA. 


Na 


HFAmZSS. 


HFA-0857.. 


MRO-0248  and  HRH-0245 


HnD-(tt4«.. 


HFA-ttSS- 
HFA-02aO.. 


Typaol 


Appaaia  o(  in  mionnallan  naqwat  OarttL  It  QfHait  TKa  Octotaar  ia  1994 
Fraadom  ol  Inlonnatton  Raquaat  Danit  iaauad  by  llta  Oak  Ridga  Oparatona 
Offioa  «M>uld  ba  raacandad.  and  Jamaa  T.  CRaiily  woiid  racaiva  aaaaaa  to 
oartain  rtoiinaMen  ratatdlna  FamaM.  OMo  oonkael  UlIIjIii  kncmn  aa  Faad 
MaliNali  Production  Cantar  (FMPQ. 

Appaal  <K  an  miormatMn  RaquMt  Danial.  If  grwrtad:  .lalin  Hnalio  mouU 
iaca*»a  a  dalannnakan  «Moh,  aceowtna  to  fm  mtmiaator.  would  complaia 
ly  raapond  lo  tlw  issuaa  mud  m  an  nipaal  to  Iha  OWoa  ol  l««»ioga  and 
Appaata  on  March  20.  1864. 

Motion  lor  Discovery  and  Raquaat  tor  Evidantlary  Haanrv  It  granted  Oticov- 
ary  wotid  ba  granted  and  an  amdanMry  haawig  oonvanad  m  oonnaoaon 
with  a  Statement  ol  CXiiaaaona  aubnittad  by  Pekotaum.  Cwnar  Conywiy. 
Inc.  m  raiponsa  lo  Itie  Propoeed  Remedal  Order  (Caaa  No   HRO-0228). 

Ravjaal  tar  Stay  H  granted:  Ttw  Propeead  Remedial  Order  proceeding  (Caae 
fto.  HnO-017S)  involvmg  AWECO.  Ino:.  would  be  Mav«d  pandng  settlement 
negotiations. 

Melton  For  Discovery  If  granted'  Discovery  would  be  yanled  to  ttie  Ecorxxnc 
nagalMDH  Admmotralion  m  connactien  «m«i  tM  aiMswaii  ol  Ot#cttona 
subnuaad  m  response  to  a  May  t,  1978  Proposed  Hamadlal  Order  (Caaa 
No.  Hnx-0107)  saued  to  Marattion  Petrolewn  Compeny. 

Appeal  of  an  IntormaHon  nsqueel  Derael.  If  granted;  Jofm  R  Selby  would 
recewe  access  to  Nmrtsd  portons  ol  documanta  partaaSng  lo  a  DOE 
contract  tor  the  "New  Detonator  Facility  " 

Appeal  ol  an  Informaaon  Requeet  Denial  If  granted-  TTw  September  29.  1904 
Freedom  of  Informalion  Requeet  Den«l  issued  t>r  the  Coal  LWizaien 
Tecfmology  Ovwon  would  be  rescinded,  and  the  American  Federation  ol 
Owemmenl  Employees  wouM  recerve  access  to  a  complete  copy  of  all 
Oepanmam  of  Energy  records  data*ig  the  hezardoua  waale  manegement 
practioea  of  GE  Matsco  Corporation  and  all  other  conMdors  and  suboorv 
Iractora.  engaged  in  the  generation  and  diapoaal  of  hazardoua  waste  al  the 
PMsbivsri  Energy  Technology  Center  from  May  7,  1990  to  the  pieseril  time. 


Oct  22. 19 
Da.-.. 
Da. 


Da- 
Odl- 


Oo. 


Oa. 


DaL-. 


Do- 


Oct  2S.  198*. 

Da 

'  Da 

Oct  19.  199*. 

Do 


Da 

Oct  24.  1994. 
Oct  25.  1994. 

Da- 


Oct  29,  1994. 

Oa- 


Da- 
Da- 
Da. 


Do.. 


Oa. 


Da. 


Da_ 


Da- 
Da- 


Refund  Applications  Received 

[Weak  ol  Oct  19  to  Oct  29.  1994] 


Name  of  lafmt  procadtog/nama  ol  refml  appticam 


Ameco/Miaaachusens 

Amoco/ Aaainboine  &  Sioiai  Tribes 

Qtif/Budi'a  Sennee  SMIon. 

QuH/Gray'a  a«« 

GtM/B.NJML.  Inc 

Gulf/ManchesJors  Gulf 

GuM/Eslea  QuN  Senica 

GuH/Hannans  Service  Station,  kie 

tMndhamySava  4  Stores 

*moco/Clllse  Service  Compeny 

GuM/Doubla  S.  Rauch 

GuH/Genaral  Battery  Corporation 

Amoco/ rviinaaa 

Batodge/Kanaaa 

Psto  Pnto/Kanaaa 

Texaa  01  S  Gaa  Corp/Ha  Patrolaum.  Inc. 

QuN/AIpe  Tire  i  Service  Con^wiy 

Gdt/Aldannan's  Gult  Senrioa 

GuM/Kannedy  Gulf  Sennoa  Station 

Gtdf/Jacfc  Smith  Gull  Service 

Giil/Hoaial  Gulf  Sennca  Station 

GuM/Jotmston  Sennce,  Inc 

Amtel/M.V.  Gardemwa  09  Co 

AnM/Daraal  Korienak 

Amtel/Motor  Fuels  a  Supply  Co 

AmIal/WMkm  0.  Dollw 

Amial/Chwiey  Oil  Co.  of  ^ 
AamUBetf*  Kwik  Gas 
AoM/Barg  Oi  Company.. 
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CasaNa 


RQ21-124. 

Raei-129. 

RF40-1S2. 

RF40-153. 

RF40-1S4. 

HF40-155. 

RF4O-150. 

RF40-1S7. 

RF43-6. 

RF21- 12362* 

RF40-1S8 

RF40-159. 

RQ21-128. 

RQ9-127. 

flOS-129. 

RF42-2. 

RF40-18a 

RF40-iei. 

RF40-162. 

RF40-ie3. 

RF40-164. 

RF40-16S. 

RF49-10. 

RF49-11. 

RF4A-12. 

RF46-13. 

RF49-14. 

RF4e-1S. 

RF46-16. 
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Cases  RIed  Week  of  October  26 
Through  November  2, 1984 

During  the  Week  of  October  26 
through  November  2, 1984.  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  OfHce  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 


Submissions  inadvertently  omitted  from 
earlier  lists  have  also  be  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
sennce  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  D.C.  20585. 
George  B.  Bremay. 

Director,  Office  of  Hearings  and  Appeals. 
November  13, 1984. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Weak  of  Oct  28  ttvough  Nov.  2.  19841 


Data 

Caaa  No. 

Mw.  19,  1993 

MSM  Minarala  Corp..  Jackson.  MS 

Or.  MMon  M.  Moaning.  Washington.  DC 

CMC  Ol  Co.,  WasNngton,  DC 

HRH-0031 -... 

HFA-0291 

HRO-0247  Mid  HRH-0247... 

Raquaat  tor  Evidentiwy  Haaraig.  If  grafted:  An  avidanliaty  hearing  wouM  ba 

Oct  29.  1994...        _. 

oomwnad  in  oonnedinn  wMh  Oie  StatanwM  ol  Oblacliana  aubmmad  by  M&M 
Minerals  Cdnoratlon  in  raaponaa  to  ttia  Propoaad  RamadM  Omar  (Caaa 
No.  HRO-0«8)  iaauad  to  N. 
Appeal  of  «i  Inlormation  Requeet  DaniaL  R  granlatt  The  Saptambar  27.  1994 
Freedom  oi  inlonnalion  raquaal  danial  iaauad  by  tie  OMoa  of  Nudaar 
MalariM  Production  wouU  be  raadnad.  and  Dr.  MMon  M.  Moaning  tMwM 

Nov.  2.  1994 

laiiillas 

Motion  lor  Discovery  and  Requeet  tor  Evidenliary  Heenng  If  granted:  Dleoo*- 

ery  wnuM  be  granted  and  an  evidenliary  hearing  waiH  ba  oonvanad  In 
conection  with  the  Statement  of  Obteckona  submilled  by  CMC  Oil  Company 
m  responaa  to  the  Proposed  Remedial  Order  (Caaa  No.  HRCMllSS)  Iaauad 
to  RFB  Patrolaum  Inc. 

Notice  of  Objection  Received 

[Weak  ol  Oct  29  to  Nov.  2.  1994] 


Na 


Oct  30.  1994 


Seneca  Oil  Co..  Washington,  DC.. 


HEE-«07S 


Refund  Applications  Received 

[Weak  of  Oct  28  to  Nov.  ^  1984] 


Dato 


Nwne  ol  Refund  procaading/nama  of  refund  appkcant 


Ne. 


Oct  26.  1984. 

Oct  29.  1984. 

Do 


Do... 
Do... 
Do-. 


Oo... 


Do.. 


Oct  30.  1984. 

D0-._ 

Do 

Do 


Do... 
Da- 
Oo... 
Do.- 


DO.. 


Do... 
Do... 
Do... 
Do.- 


DO- 


Do.. 
Do... 
Do.. 


Do- 
Do- 


Do.. 
Oo- 
Do- 
Do.. 
Do- 
Do.. 
Do- 
Do.. 
Do.. 
Do. 
Do. 
Oct.  31. 
Do. 
Do. 
Do. 


1994. 


WiHis/Huttal's  Mobil  Senice 

Gulf/Louis  J  Kennedy  Tnxking  Company 

GuH/Malro-Oada  County 

Gulf/Gtaenleaf  Saryica  Station 

GuH/Kadm  GuH  Service „ 

Amoco/Anoka-Henr>epin  Independent  School  Dittrtd .. 

Gulf /Standard  Trucking  Company 

Willis/Hawoy  Bean 

GuM/Pode  Truck  Una,  Inc 

GuH/Pawlar's  Gulf  Sarvioa 

Gun/John  L.  Baltz 

Gulf/Gary  Baitzel 

GuH/Jerry  Dybul 

Gult/Bobby  G  Dyson 

Gu«/William  C  Ebert 

GuH/Mancy  B  Finch 

Gulf/Patnck  Gedig 

GuH/MKhael  Green  ...... 

Gulf /David  R  Hassa 

GuH/Darwm  HuettI 

QuH/Hfchard  A.  Klemm,  Sr 

Gulf /David  0  Lawrey 

GuH/Franklin  J.  Lysa. 

Gult/Patnck  Maiek 

GuW/Partick  MaIek 

Gull  /  Byron  McCrary 

GuM/Jsmes  Sabel 

GuH /Jerome  A.  Schmachal 

GuM/Dwight  W  Shalar 

Gulf/John  R.  Stememann 

Gulf/Ralph  C.  Uzzla 

GuK/Richarcl  P  Ware 

GuH/Richard  F  Wilcoxon 

Gull /David  A  Wiiliama 

Gull/Robert  Witthuhn 

GuW/ Jamas  Zom 

GuH/Doee  Automotive  Senice 

Gary  Energy  Corp/Butane  Power  A  Equipment  Co — 

GuH/Pat's  GuM  Sennce  Statton 

Gulf/Coy  W.  Nuns  SouthakJa  Quif 

GuM /Younce  Gulf  Sennea,  hK 

Gun/Keith's  GuH  Sentoa 


HF41-12 

RF40-16e 

RF40-167 

RF40-188 

RF40-188 

RF21-12383 

RF40-170 

RF41-13 

BF40-171 

RF40-172 

RF40-173 

RF40-174 

HF40-175 

RF40-178 

HF40-177 

RF40-178 

RF40-179 

RF4O-180 

RF40-iai 

RF40-182 

HF40-183 

RF40-184 

RF40-ie5 

RF40-ia6 

RF40-187 

RF40-ie8 

RF40-189 

RF40-190 

RF40-191 

RF40-1B2 

RF40-183 

RF40-194 

RF40-195 

RF40-196 

RF40-197 

RF40-198 

RF40-199 

RF47-1 

RF40-200 

RF40-201 

RF4O-202 

nF40-203 


45782 
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Refund  Applications  Received — Continued. 

[WMk  ol  Oct  26  M  Now.  2.  ISM] 


No. 


OMl. 


Oo- 


OaiailM*. 

Hot.  1.  1M«_ 

Da 


Do- 


NOK.  2.  WM._ 
Do. 


Do.. 


Do- 


Oo- 


Gl«/La*  M&Hmft  QuK 

mtatm  o»  co/wad*'»  aa 
Om/tmamtmi  Auid  ft  T>ui*<l 

AmMI/JOIYi   1.  MVpSWr _„...« 

AmM/MoCNoy  Oi  Conipany .„„..... 

OM/Jim  GdMrt*  GuH 

GuN/ThaairM  Sarvica  Company- 

Ql«rCMon  QuH  Sarvica 

Afnoco/SpiHvia't  Samcacanlaro 

GuH/Martn*  Qt«  S«vtGa 

Amoeo/ldifto 


RFMMM 
WB«0aB6 

nf4s-i 

RfMO-208 

Rf4*>17 

RF47-ia 

Hf*a-207 

RM0-2M 

RF40-209 

RF21-123e5 

RF40-210 

RQ21-12S 
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ImpletnentoUon  of  Special  Refund 
ONCa 


AOENCV:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACnOM:  Notice  of  implementation  of 
special  refund  procedures. 

suaiMAliv:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  filing 
Applications  for  Refund  from  funds 
obtained  from  Warren  Oil  Company  in 
setUement  of  enforcement  proceedings 
brought  by  DOE's  Economic  Regulatory 
Administration. 

DATE  AND  AOOflESS:  Applications  for 
refund  must  be  postmarked  by  February 
19.  1985,  should  conspicuously  display  a 
reference  to  case  number  HEF-0193,  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appealsi  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585. 

FOR  FUNTNai  MFORMATION  CONTACT: 

Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585,  (202)  252-2094. 

suppi^MDrrAiiY  information:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
establishes  procedures  to  distribute 
funds  obtained  as  a  result  of  consent 
order  between  Warren  Oil  Company 
and  DOE.  The  consent  order  settled  all 
disputes  between  DOE  and  Warren 
concerning  possible  violations  of  DOE 
price  regulations  with  respect  to  the 
Rrm's  sales  of  No.  2  heating  oil. 
kerosene.  No.  4  fuel  oil.  and  No.  6  fuel 
oil  during  the  period  November  1, 1973 
through  April  30,  1974. 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  a  refund 


in  this  proceeding  may  file  Applications 
for  Refimd.  All  Applications  should  be 
postmarked  by  February  19, 1985,  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice. 

Applications  for  refunds  must  be  fded 
in  duplicate  and  these  applications  will 
be  made  available  for  public  inspection 
between  the  hours  of  1:00  and  5:00  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234. 1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585. 

Dated:  November  13, 1984. 
G«orge  B.  Bramay, 

Director,  Office  of  Hearings  and  Appeals. 
November  13, 1984. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Warren  Oil  Company. 

Date  of  Filing:  October  13, 1983. 

Case  Number:  HEF-0193. 

This  decision  involves  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  filed  by  the  Economic 
Regulatory  Administration  (ERA)  with 
the  OfHce  of  Hearings  and  Appeals 
(OHA)  pursuant  to  the  provisions  of  10 
CFR  Part  205,  Subpart  V.  Under  those 
procedural  regulations  of  the 
Department  of  Energy  (DOE).  ERA  may 
request  that  the  OHA  formulate  and 
implement  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
violations  of  DOE  regulations.  As  we 
have  stated  in  previous  decisions, 
refunding  moneys  obtained  through 
DOE  enforcement  proceedings  is  the 
focus  of  Subpart  V  proceedings.  See, 
e.g..  Office  of  Enforcement,  8  DOE  f 
82,597  (1981).  The  Subpart  V  regulations 
set  forth  general  guidelines  by  which  the 
OHA  may  formulate  and  implement  a 
plan  of  distribution  for  funds  received  as 


a  result  of  an  enforcement  proceeding. 
In  this  case  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  that  it  entered  into  with  Warren 
Oil  Company  (Warren),  a  Arm  located  in 
Providence,  Rhode  Island. 

Warren,  a  reseller  of  No.  2  heating  oil, 
kerosene.  No.  4  fuel  oil,  and  No.  6  fuel 
oil,  sold  petroleum  products  to  resellers 
and  end-users  during  the  period  of 
federal  price  controls,  and  was  therefore 
subject  to  the  Mandatory  Petroleum 
Price  Regulations  set  forth  at  10  CFR 
Part  212,  Subpart  F.  A  DOE  audit  of 
Warren's  records  revealed  possible 
regulatory  violations  with  respect  to  the 
firm's  pricing  of  refined  petroleum 
products  during  the  period  November  1, 
1973  through  April  30. 1974  (hereinafter 
referred  to  as  the  audit  period).  In  order 
to  settle  all  claims  and  disputes  between 
Warren  and  DOE  regarding  the  firm's 
sales  of  kersoene,  heating  oil  and  fuel 
oils  during  the  audit  period,  Warren  and 
DOE  entered  into  a  consent  order  on 
August  31, 1979.  Under  the  terms  of  the 
consent  order  Warren  agreed  to  remit 
$68,681.82  to  the  DOE.  The  funds  were 
deposited  into  an  interest-bearing 
escrow  account  established  with  the 
United  States  Treasury  pending  a 
determination  of  its  proper  distribution. 
As  of  October  31, 1984,  the  Warren 
escrow  account  had  earned  $24,385.47  in 
interest.  This  Decision  concerns  the 
distribution  of  the  $68,681.82  that  was 
deposited  into  the  escrow  account,  plus 
the  accrued  interest 

On  July  31, 1984,  we  issued  a  Proposed 
Decision  and  Order  tentatively  setting 
forth  procedures  to  distribute  refunds  to 
parties  who  were  injured  by  Warren's 
alleged  violations.  49  FR  31487  (August 
7, 1984).  In  the  proposed  decision  we 
described  a  two-stage  process  for  the 
distribution  of  the  funds  made  available 
by  the  Warren  consent  order.  In  the  first 
stage,  we  will  refund  money  to 
identifiable  purchasers  of  No.  2  heating 
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oil.  kerosene.  No.  4  fuel  oil,  and  No.  6 
fuel  oil  who  may  have  been  injured  by 
Warren's  pricing  practices  during  the 
period  November  1, 1973  through  April 
30. 1974.  After  meritorious  claims  are 
paid  in  the  first  stage,  a  second  stage 
refund  procedure  may  become 
necessary.  See  generally  Office  of 
Special  Counsel  10  DOE  \  85,048  (1982) 
(hereinafter  cited  aa  Amoco)  (refund 
procedures  established  for  first  stage 
applicants,  second  stage  refund 
procedures  proposed). 

This  decision  establishes  procedures 
for  filing  claims  in  the  first  stage  of  the 
Warren  refund  proceeding.  We  will 
describe  the  information  that  a 
purchaser  of  Warren  petroleum  products 
should  submit  in  order  to  demonstrate 
eligibility  to  receive  a  portion  of  the 
consent  order  funds.  We  will  not, 
however,  determine  procedures  for  ■ 
second  stage  oi  the  refund  process  in 
this  decision.  Our  determination 
concerning  the  disposition  of  any 
remaining  funds  will  necessarily  depend 
on  the  size  of  the  fund.  It  is  therefore 
premature  for  us  to  address  issues 
regarding  the  disposition  of  any 
remaining  funds  after  all  the  first  stage 
claims  have  been  paid.  In  response  to 
our  )uiy  31, 1964  proposed  decision, 
several  States  filed  comments  involving 
the  disposition  of  possible  funds 
remaining  at  the  conclusion  of  the  first 
stage  proceedings.  Therefore,  those 
comments  will  not  be  discussed  here. 

I.  Jurisdiction 

We  have  considered  ERA's  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  and  determined  that 
it  is  appropriate  to  establish  such  a 
proceeding  with  respect  to  the  Warren - 
consent  order  fuad.  In  our  proposed 
decision  and  in  other  recent  decisions, 
we  have  discussed  at  length  our 
jurisdiction  and  authority  to  fashion 
special  refund  procedures.  See,  e.g.. 
Office  of  Enforcement,  Economic 
Regulatory  Administration:  In  re  Adams 
Resources  and  Energy,  Inc..  9  DOEf 
82,284  (1982).  We  have  received  no 
comments  challenging  our  authority  to 
fashion  special  refund  procedures  in  this 
case.  We  will  therefore  grant  ERA'S 
petition  and  assume  jursidiction  over 
the  distribution  of  the  Warren  consent 
order  funds. 

II.  Refunfls  to  IdeBtifiaMe  Purchasers 

The  Warren  consent  order  funds  will 
be  distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
have  been  injmed  by  Warren's  alleged 
pricing  violations.  The  information 
available  to  us  at  this  time  regarding 
Warren's  operations  during  the  consent 
order  period  prorides  the  names  and 


addresses  of  a  few  of  the  firm's 
customers.  In  order  to  receive  a  refund, 
each  claimant  will  be  required  to  submit 
a  schedule  of  its  monthly  purchases  of 
Warren  No.  2  heating  oil,  kerosene.  No. 
4  fuel  oil,  and  Na  6  fuel  oil  for  the 
period  November  1. 1973  through  April 
30. 1974.  If  the  products  were  not 
purchased  directly  from  Warren  the 
claimant  must  indude  a  statement 
setting  forth  its  reasons  for  maintaining 
the  product  originated  with  Warren.  In 
addition,  a  reseller  or  retailer  of  Warren 
petroleum  products  that  files  a  claim 
generally  will  be  required  to  establish 
that  it  was  unable  to  pass  the  alleged 
overcharges  on  to  its  customers.  To 
make  this  showing,  a  reseller  or  retailer 
claimant  wiH  be  required  to  show  that  it 
maintained  "banks"  of  unrecovered 
increased  product  costs  in  order  to 
demonstrate  that  it  did  not  subsequently 
recover  those  costs  by  increasing  its 
prices.  See  Office  of  Enforcement.  10 
DOE  1  85,029  at  88,125  (1982) 
(hereinafter  cited  as  Ada].  In  addition,  it 
will  have  to  demonstrate  that,  at  the 
time  it  purchased  the  product  from 
Warren,  market  conditions  would  not 
permit  it  to  increase  its  prices  to  pass 
through  the  additional  costs  associated 
with  the  alleged  overcharges. 

As  in  many  prior  special  refund  cases, 
we  will  adopt  certain  presumptions. 
First,  we  will  adopt  a  presumption  that 
the  alleged  overcharges  were  dispersed 
equally  in  all  sales  of  products  made  by 
Warren  during  the  consent  order  period. 
OHA  has  referred  to  this  presumption  in 
the  past  as  a  volumetric  refund  amount 
Second,  we  will  adopt  a  presumption  of 
injury  with  respect  to  small  claims. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205v282(e)  of  those  regulations  states 
that: 

(i)n  establiskiag  standards  and  procedures 
for  implemMitinB  refund  disthbuUons,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolTing  to  the 
maximtsn  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  tlie  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions  we 
wiff  adopt  in  this  case  are  used  to  permit 
claimants  to  participate  in  the  refund 
process  without  incurring 
disproportionate  expenses,  and  to 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  were  spread  equally  over 


all  gallons  of  product  marketed  by  a 
particular  firm.  In  the  absence  of  better 
information,  this  assumption  is  sound 
becaase  the  DOE  price  regulations 
generally  required  a  regulated  firm  to , 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 
However,  we  also  reco^ze  that  the 
impact  on  an  hidividual  purchaser  conld 
have  been  greeter,  and  any  purchaser  is 
allowed  to  file  a  refund  application 
based  on  a  claim  diat  the  impact  of  the 
alleged  overdiarge  on  it  was  greater 
then  the  pro  rata  amount  determined  by 
the  volumetric  presumption.  See,  e.g., 
Sid  Richardson  Carbon  and  Gasoline 
Co.  and  Richardson  Products  Co./ 
Siouxland  Propane  Co.,  12  DOE  \  85,054 
(1964)  and  cases  dted  therein  at  88,164. 

The  presxmiption  that  claiments 
seeking  smaller  refunds  were  injured  by 
the  pricing  practices  settled  in  the 
Warren  consent  order  is  based  on  a 
number  of  considerations.  See,  e.g., 
Uban  Oil  Co..  9  DOE  \  82,541  (1982).  As 
we  have  noted  in  many  previous  refund 
decisions,  diere  may  be  considerable 
expenses  uivolved  in  gathering  the  types 
of  data  needed  to  siipport  a  detailed 
claim  of  injury.  In  order  to  prove  such  a 
claim,  an  applicant  must  compile  and 
submit  detailed  factual  information 
regarding  the  impact  of  alleged 
overcharges  which  took  place  many 
years  ago.  This  procedure  is  generally 
time-consuming  and  expensive,  and  in 
4he  case  of  small  dairas,  the  cost  (to  the 
'^rra)  of  gathering  this  factual 
information,  and  the  cost  (to  the  OHA) 
of  analyzing  it  may  be  many  times  die 
expected  refond  amount  Failure  to 
allow  simplified  application  procedures 
for  small  claims  could  therefore  operate 
to  deprive  injured  parties  of  the 
opportunity  to  obtain  a  refund.  The  use 
of  presumptions  is  also  desirable  from 
an  administrative  standpoint  because  it 
allows  the  OHA  to  process  a  large 
number  of  routine  refimd  daims  quickly, 
and  use  its  limited  resources  more 
efficiently.  Finally,  these  smaOer 
claimants  did  purchase  covered 
products  from  Warren  and  were  in  the 
chain  of  distribution  where  the  alleged 
overcharges  occurred.  Therefore,  they 
bore  some  impact  of  the  alleged 
overcharges,  at  least  faritially.  The     j 
presumption  eliminates  the  need  for  a 
claimant  to  submit  and  the  OHA  to 
analjrze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  the  presumptions  we  are 
adopting,  a  reseller  or  retailer  daiment 
will  not  be  required  to  submit  any 
additional  evidence  of  injury  beyond 
purchase  volumes  if  its  refund  claim  is 
based  on  purchases  below  a  threshold 
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level.  Previous  OHA  refund  decisions 
have  expressed  the  threshold  either  in 
terms  of  a  ceiling  on  purchases  from  the 
consenting  Hrm,  or  as  a  dollar  refund 
amount.  However,  in  Texas  Oil  &  Gas 
Corp..  12  DOE  \  85,069  (1984),  we  noted 
that  describing  the  threshold  in  terms  of 
a  dollar  amount  rather  than  a  purchase 
volume  figure  would  better  effectuate 
our  goal  of  facilitating  disbursements  to 
applicants  seeking  relatively  small 
refunds.  Id.  at  88,210.  We  believe  that 
the  same  approach  should  be  followed 
in  this  case.  The  adoption  of  a  threshold 
level  below  which  a  claimant  is  not 
required  to  submit  any  further  evidence 
of  injury  beyond  volumes  purchased  is 
based  on  several  factors.  As  noted 
above,  we  are  expecially  concerned  that 
the  cost  to  the  applicant  and  the 
government  of  compiling  and  analyzing 
information  sufHcient  to  show  injury  not 
exceed  the  amount  of  the  refund  to  be 
gained.  In  this  case,  where  the  refund 
amount  is  faily  low,  and  the  time  period 
of  the  consent  order  was  quite  distant, 
we  believe  that  the  establishment  of  a 
presumption  of  injury  for  all  claims  of 
$5,000  is  reasonable.  See  Texas  Oil  Br 
Gas  Corp..  12  DOE  \  85,609  (1984);  Office 
of  Special  Counsel:  In  the  Matter  of 
Conoco.  Inc.,  11  DOE  |  85.226  (1984)  and 
cases  cited  therein 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
im(>act  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement.  Economic  Regulatory 
Administration:  In  the  Matter  of  PVM 
Oil  Associates.  Inc.,  10  DOE  185,072 
(1983);  see  also  Texas  Oil  &  Gas  Corp., 
12  DOE  at  88.209  and  cases  cited 
therein.  We  have  therefore  concluded 
that  end-users  of  Warren  petroleum 
products  need  only  document  their 
purchase  volumes  from  Warren  to  make 
a  sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges.  If  a 
reseller  or  retailer  made  only  spot 
purchases  from  Warren,  however,  it 
should  not  receive  a  refund  because  it  is 
not  likely  to  have  suffered  an  injury.  As 
we  have  previously  stated  with  respect 
to  spot  purchasers: 


jTjhose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  [the 
firm's  product)  at  increased  market  prices 
unless  they  were  able  to  pass  through  the  full 
amount  of  (the  firm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers  at  85,396-97.  We  believe  the 
same  rationale  holds  true  in  the  present 
case.  Accordingly,  a  spot  purchaser  that 
files  a  claim  should  submit  sufficient 
evidence  to  establish  that  it  was  unable 
to  recover  the  increased  prices  it  paid 
for  Warren  petroleum  products.  See 
Amoco  at  88,200. 

As  discussed  above,  we  have  made  a 
finding  that  end-users  (i.e.  consumers)  of 
Warren  petroleum  products  were 
injured  by  the  firm's  pricing  practices, 
and  they  will  not  be  required  to  submit 
any  other  evidence  of  injury  in  order  to 
qualify  for  a  refund.  See  Standard  Oil 
Co.  (Indiana)/Union  Camp  Corp.,  11 
DOE  1185,007  (1983);  Strndard  Oil  Co. 
(IndianaJ/Elgin.  foliet.  and  Eastern 
Railway,  11  DOE  185,105  (1983)  (end- 
users  of  various  refined  petroleum 
products  granted  refunds  solely  on  the 
basis  of  documented  purchase  volumes). 
Therefore,  in  this  proceeding  a  consumer 
need  only  document  the  specific 
quantities  of  Warren  petroleum  products 
it  purchased  during  the  audit  period. 

A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  per-gallon  refund 
amount  is  calculated  by  dividing  the 
settlement  amount  by  our  estimate  of 
the  total  gallonage  of  products  covered 
by  the  consent  order.  In  the  present 
case,  based  on  information  available  at 
this  time,  the  volumetric  refund  amount 
is  $.0082563  per  gallon. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.00  for  first  stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  $15.00  outweighs  the 
benefits  of  restitution  in  those 
situations.  See,  e.g.,  Uban  Oil  Co.,  9 
DOE  1  82,541  at  85,225  (1982). 

III.  Application  for  Refund 

After  having  considered  all  the 
comments  received  concerning  the  first 
stage  proceedings  tentatively  adopted  in 
our  July  31. 1984  proposed  decision,  we 
have  concluded  that  applications  for 
refund  should  now  be  accepted  from 
parties  who  purchased  Warren 
petroleum  products.  An  application  must 
be  in  writing,  signed  by  the  applicant, 
and  specify  that  it  pertains  to  the 
Warren  Oil  Company  Consent  Order 
Fund.  Case  Number  HEF-0193. 


An  applicant  should  indicate  from 
whom  the  No.  2  heating  oil,  kerosene, 
No.  4  fuel  oil  or  No.  6  fuel  oil  was 
purchased  and.  if  the  applicant  is  not  a 
direct  purchaser  from  Warren,  it  should 
also  indicate  the  basis  for  its  belief  that 
the  petroleum  product  purchased 
originated  from  Warren.  Each  applicant  • 
should  report  its  volume  of  purchases  by 
month  for  the  period  of  time  for  which  it 
is  claiming  it  was  injured  by  the  alleged 
overcharges.  Each  applicant  should 
specify  how  it  used  the  Warren 
petroleum  product,  such  as  whether  it 
was  a  reseller  or  ultimate  consumer.  If 
the  applicant  is  a  reseller,  it  should  state 
whether  it  maintained  banks  of 
unrecouped  product  cost  increases  from 
the  date  of  the  alleged  violation  through 
January  27. 1981.  An  applicant  who  did 
maintain  banks  should  furnish  the  OHA 
with  a  schedule  of  its  cumulative  banks 
calculated  on  a  quarterly  basis  from 
November  1973  through  January  27, 1981. 
The  applicant  must  submit  evidence  to 
establish  that  it  did  not  pass  on  the 
alleged  injury  to  its  customers,  if  the 
applicant  is  a  reseller.  For  example,  a 
firm  may  submit  market  surveys  or 
information  about  changes  in  its  profit 
margins  or  sales  volume  to  show  that 
price  increases  to  recover  alleged 
overcharges  were  infeasible.  The 
applicant  should  report  any  past  or 
present  involvement  as  a  party  in  DOE 
enforcement  actions.  If  these  actions 
have  terminated,  the  applicant  should 
furnish  a  copy  of  a  final  order  issued  in 
the  matter.  If  the  action  is  ongoing  the 
applicant  should  briefly  describe  the 
action  and  its  Current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  while  its 
application  for  refund  is  being 
considered.  See  10  CFR  205.9(d). 

Each  application  must  also  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief"  See  10  CFR 
205.283(c);  18  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name,  position  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  by  us  for  additional 
information  concerning  the  application. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals. 
Forrestal  Building,  Room  lE-234. 1000 
Independence  Avenue,  Washington, 
D.C.  Any  applicant  that  believes  that  its 
application  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
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additional  copies  of  its  application  from 
which  the  confidential  information  has 
been  deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential. 

AH  applications  should  be  seat  to: 
Warren  Oil  Company  Consent  Order 
Refund  Proceedings,  Office  of  Hearings 
and  Appeals,  U.S.  Department  of 
Energy.  1000  Independence  Avenue, 
S.W.,  Washington.  D.C.  20585. 
Applications  for  refund  of  a  portion  of 
the  Wanen  consent  order  funds  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Fedenl  Register.  See  10  CFR 
205.286.  All  applications  for  refund 
received  within  the  time  limit  specified 
will  be  processed  pursuant  to  10  CFR 
205.284. 

IV.  Distributioii  of  the  Remainder  of  the 
Consent  Order  Funds 

ki  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of  undistributed  funds  could  be 
distributed  in  a  number  of  different 
ways.  However,  we  will  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  fimds  until  the  first 
stage  refund  procedure  is  completed. 
We  encourage  the  submission  of 
comments  containing  proposals  for 
alternative  distribution  schemes. 

It  is  therefore  ordered  that: 

(1)  The  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  filed  by  the  Economic 
Regulatory  Administration  in  Case  No. 
HEF-0193  is  hereby  granted. 

(2)  Applications  for  Refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Warren  Oil  Company, 
pursuant  to  the  consent  order  executed 
on  August  31. 1979,  may  now  be  filed. 

(3)  All  applications  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Dated:  November  13, 1984. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appea's. 

Notet 

Resellers  whose  naonthly  purchases  during 
the  period  for  which  a  refund  i«  claimed 
exceed  $5,000  but  who  cannot  establish  that 
they  did  not  pass  through  the  price  increases. 
or  who  limit  their  claims  to  the  threshold 
amount,  will  be  eligible  for  a  refund  for 
pufchases  tip  to  the  $6,000  threshold  amount 
without  being  required  to  submit  evidence  of 
injury.  See  Vicken  at  85.396;  $ee  also  Ada  at 
88.122. 

|FR  Doc.  0*-3>M7  nM  n-l«-a«:  ft4S  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP84-74e-000) 

ANR  Pipeline  Co^  Application 

November  9, 1984. 

Talce  notice  that  on  September  27. 
1984.  as  supplemented  October  4,  and 
October  27, 1984,  ANR  Pipeline 
Company  (ANR).  500  Rennaissance 
Center.  Detroit.  Michigan  40423.  filed  in 
Docket  No.  CP84-748-000  an  application 
pursuant  to  section  7(c)  of  the  liatural 
Gas  Act  for  a  certificate  of  pubUc 
convenience  and  necessity  authorizing  a 
Umited  term,  best-efforts  transportation 
service  on  behalf  of  Shepherd  Oil.  Inc. 
(Shepherd),  and  the  operation  of 
facilities  necessary  to  effectuate 
delivery  of  the  gas  to  Shepherd,  all  as 
more  fully  set  forth  in  the  application,  as 
supplemented,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  explains  that  within  a  few 
weeks  after  implementation  of  the  end- 
user  transportation  blanket  activities  as 
provided  by  Conunission  Order  No.  319. 
issued  August  5, 1983.  Shepherd 
commenced  negotiations  with  ANR, 
requesting  ANR  to  transport  volumes  of 
gas  Shepherd  was  negotiating  to 
acquire.  ANR  further  explains  that 
based  on  its  interpretation  of  the  scope 
of  its  authority  to  construct  delivery 
facilities  to  accomplish  the  proposed 
transportation  service  for  ^epherd, 
ANR  built  a  tap  on  its  26-inch  mainline 
for  debvery  to  the  Shepherd  facilities  in 
Jefferson  Davis  Parish.  Louisiana. 
Coincidentaily  with  the  completion  of 
the  facihties.  the  Commission  issued 
Order  No.  319A  effective  November  3, 

1983,  which  prohibited  the  type  of 
construction  undertaken  by  ANR,  it  Is 
stated.  However,  the  Commission  did 
provide  in  the  order  that ".  .  .  any 
certificate  holder  that  has  constructed  a 
tap  to  deliver  transportation  gas 
pursuant  to  S  157.209  should  seek 
prospective  case-by-case  certificate 
authority  for  operation  of  the  tap  .  .  ."  it 
is  further  stated.  ANR  herein  requests 
specific  authorization  to  utilize  the 
facilities  to  accomplish  the  direct 
delivery  of  gas  to  Shepherd.  ANR  avers 
that  upon  installation  of  the  facilities  the 
same  remained  unused  pending  a 
determination  of  the  most  appropriate 
format  for  authorize tid!^to  operate. 
Further,  it  is  averred  that  on  February  9, 

1984.  the  determination  was  made  to 
utilize  the  facilities  consisting  of  one  4- 
inch  connection  on  ANR's  26-inch 
mainline  plus  associated  high  pressure 
piping,  valves,  fittings,  and 


appurtenances,  which  coUectivety  had  a 
coBstrnction  cost  of  $34,000,  solely  as 
"Section  311"  facilities  and 
ttaasportation  commenced  for  Shepherd 
ais  part  of  an  integrated  transportatioo 
service  utilizing  Louisiana  Instrastate 
Gas  Company  (LIG)  as  the  instrastate 
pipeline  accomplishing  delivery  to 
Shepherd.  ANR's  transportation  on 
behalf  of  UG  has  been  provided 
pursuant  to  Part  284  of  tiie  Commission's 
Regulations,  it  is  asserted. 

'-  ANR  states  that  it  has  been  advised 
that  Shepherd  requires  economical 
source  of  supply  and  the  most  cost- 
efficient  transportation  service  to  serve 
Shepheid's  chemical  production  plant  in 
Jennings,  Louisiana;  accordingly. 
Shepherd  has  requested  that  ANR 
obtain  authorization  to  operate  the 
delivery  facilities  and  that  the  direct 
transportation  of  end-user  gas  be 
undertaken  without  reliance  on  the 
intermediate  service  of  the  intrastate 
pipeline.  ANR  indicates  that  it  has  been 
advised  that  UG  concurs  with  the 
changes  in  service  proposed  herein. 
ANR  further  indicates  that  ia  the  event 
the  facilities  are  utilized  for  the  end-user 
service  proposed  herein.  Shepherd 
would  reimburse  ANR  for  the 
construction  costs. 

ANR  indicates  that  it  has  entered  into 
a  transportation  agreement  dated  March 
23, 1964.  which  provides  that  ANR 
would  transport  on  a  best-efiorts  basis 
up  to  5.040  dt  equivalent  of  gas  per  day 
through  June  30. 1985.  which  gas 
Shepherd  would  cause  its  seller,  ANR 
Production  Company  (ProdCo),  to  tender 
to  ANR  at  various  points  of 
interconnection  between  the  pipeline 
facilities  of  ANR  and  ProdCo.  ANR 
states  that  it  would  tranpsort  such 
volumes  to  Shepherd  at  a  point  of 
interconnection  of  the  facilities  of  ANR 
and  Shepherd  in  Jefferson  Davis  Parish. 
ANR  would  receive  45.1  cents  per  dt 
equivalent  for  each  dt  of  gas  transported 
to  Shepherd,  it  is  stated.  In  addition  to 
the  tap  facihties  constructed  by  ANR. 
4,000  feet  of  pipeline  coimecting 
Shepherd's  facilities  to  ANR's  tap  and 
■meter  station  would  be  required  to 
effectuate  the  end-user  transportation 
service  and  would  be  built  by  Shepherd, 
it  is  further  stated. 

Finally,  ANR  indicates  in  its  October 
27. 1964.  supplement  that  with  respect  to 
ANR's  request  for  flexible  authority  to 
provide  additiooal  transportation 
service  on  behalf  of  Shepherd,  at 
Shepherd's  request,  where  such  service 
is  within  the  authorized  transportation 
volumes,  where  the  gas  would  be 
tendered  at  the  proposed  delivery  point 
and  the  gas  would  be  consumed  at 
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Shepherd's  Jennings,  Louisiana,  facility, 
ANR  modifies  its  request  to  conform  to 
the  requirements  of  a  7(c)  application. 
ANR  requests  such  authority  as  would 
permit  it  to  undertake  additional 
transportation  service  for  Shepherd,  as 
Shepherd  would  require.  It  is  stated  that 
additional  service  would  be  limited  to 
the  addition  or  deletion  of  points  of 
receipt  only  as  required  to  provide  the 
transportation  proposed  herein  and  as 
consistent  with  changes  which  Shepherd 
and  its  sellers  determine  are  necessary 
to  satisfy  the  delivery  and  take 
requirements  of  a  sales  agreement(s). 
ANR  proposes  to  file,  by  February  1, 
annual  tariff  revisions  setting  forth 
addition  and  deletions  of  any  source  of 
supply  and/or  receipt  points  made 
during  the  previous  calendar  year. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  29, 1984,  filed  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  wthin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

(HI  Ooc  ai-xnn  PUed  11-1»-M:  1:45  un) 
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[Docktt  No.  ESaS-IO-OOO] 

Idaho  Power  Co,;  Application 

November  9, 1984. 

Take  notice  that  on  November  1, 1984, 
Idaho  Power  Company  (Applicant),  filed 
an  application  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to 
seaction  204  of  the  Federal  Power  Act 
seeking  an  Order  authorizing  the 
Applicant  to  (a)  finance  a  portion  of  the 
cost  of  the  retrofit  of  the  Applicant's 
33 '73%  undivided  interest  in  certain  air 
and  water  pollution  control  facilities  in 
Units  1,  2  and  3  of  the  Jim  Bridger  steam 
generating  Plant  through  loan 
agreements  with  Sweetwater  County, 
Wyoming  (County),  which  will  provide 
for  the  issuance  by  the  County  of  not  to 
exceed  $18,000,000  aggregate  principal 
amount  of  pollution  control  revenue 
bonds  and  the  loan  of  the  proceeds  of 
the  Applicant  and  (b)  the  assumption  of 
liability  as  guarantor  of  the  principal  of, 
interest  on  the  premium  if  any  on  the 
Bonds  of  the  County.  The  proposed 
issuance  date  for  the  initial  series  of  the 
Bonds  is  on  or  after  December  12, 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  with  reference  to  said 
application  should  on  or  before 
December  1, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Person  wishing  to  become  a 
party  to  the  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  petition  to  intervene  in  accordance 
with  the  Commission's  rules.  The 
application  is  on  file  with  the 
Commission  and  a4«ilable  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc  S4-303M  PiUd  11-19-M:  M8  an) 
MUMQ  COOC  •717-«V4I 


(Docket  No.  CP85-«0-000] 

K  N  Energy,  Inc.;  Application 

November  9, 1984. 

Take  notice  that  on  October  25, 1984. 
K  N  Energy,  Inc.  (K  N)  (K  N)  P.O.  Box 
15265,  Lakewood,  Colorado  80215,  filed 
in  Docket  No.  CP85-60-000  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  revisions  in  its  jurisdictional 
customers'  contract  demands  and  winter 
period  service  demands  and  for  a  one- 
time waiver  of  the  requirements  of  its 
FERC  Gas  Tariff  to  permit  such 
revisions,  all  as  more  fully  described  in 
its  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  proposes  to  increase  the  contract 
demand  service  of  Greeley  Gas 
Company  (Greeley)  and  Midwest 
Energy,  Inc.  (Midwest),  by  50  Mcf  of  gas 
per  day  and  500  Mcf  of  gas  per  day, 
respectively.  K  N  states  that  these 
contract  demand  increases  are 
necessary  to  accommodate  growth  in 
the  market  areas  of  Greeley  and 
Midwest. 

K  N  also  proposes  to  decrease  its 
contract  demand  service  to  the  City  of 
Central  City  and  Producers  Gas  Equities 
(Producers)  by  a  net  total  of  221  Mcf  of 
gas  per  day  and  to  decrease  its  winter 
period  service  by  a  net  total  of  329  Mcf 
of  gas  per  day  to  Northwestern  Public 
Service  Co.  and  Producers.  K  N  states 
that  these  proposed  service  decreases 
are  attributable  to  the  three  customer's 
projected  lower  requirements  and 
decreasing  sales  due  to  conservation 
and  other  economic  factors. 

In  addition,  K  N  requests  a  waiver  of 
the  requirements  of  its  FERC  Gas  Tariff 
to  permit,  on  a  one-time  basis,  a  net 
decrease  in  winter  period  service 
demand  without  a  corresponding 
increases  of  such  demand. 

K  N  also  filed  revised  Exhibits  A  to  its 
service  agreements  with  the  five 
jurisdictional  wholesale  customers  who 
have  requested  the  above  revisions  in 
the  demand  volumes  under  Rate 
Schedules  CD  and  WPS.  K  N  requests 
that  the  proposed  Exhibits  A  be  made 
effective  on  November  1, 1984,  or  upon 
the  issuance  of  an  order  granting 
authorization  for  the  revised  demand 
volumes  as  described  above. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  29, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
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with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceding  or  to  participates  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rule. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdication  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procdure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  K  N  to  appear  or  be 
represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  S»-3(»9S  Filed  11-lS-M:  1:45  tm) 
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[Docket  No.  ES85-7-O00] 

Louisville  Gas  and  Electric  Co.; 
Application 

November  9. 1984. 

Take  notice  that  on  October  21, 1984, 
Louisville  Gas  and  Electric  Company 
filed  an  application  pursuant  to  Section 
204  of  the  Federal  Power  Act  seeking  an 
order  authorizing  the  issuance  of  short- 
term  debt  securities  of  not  more  than 
$130,000,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
December  1, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  protests  filed 


with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  motions  to  intervene  in  accordance 
with  the  Commission's  rules.  The 
Application  is  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  M-0038S  Filed  11-19-M:  8.-4$  la) 
MIXINO  COOe  •717-01-M 


[Docket  No.  ER85-75-000] 

New  England  Power  Co.;  Filing 

November  14. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  31, 1984, 
New  England  Power  Company  (NEP) 
tendered  for  filing  as  an  initial  rate 
schedule  a  Power  Contract  between 
NEP  and  Bangor  Hydro-Electric 
Company  (Bangor)  that  provides  for  the 
sale  of  capacity  and  related  energy  from 
NEP's  Brayton  Point  Unit  No.  4  for  the 
period  November  1, 1984  to  Octotuit31, 
1986.  Also  filed  was  a  Service 
Agreement  between  the  parties  to 
provide  transmission  service  of  Bangor's 
entitlement  under  NEP's  FERC  Electric 
Tariff.  Original  Volume  Number  3,  as  on 
file  with  this  Commission. 

NEP  states  that  the  sale  will  be  at  the 
full  cost  of  service  rate  related  to 
Brayton  Point  Unit  No.  4,  as  determined 
under  the  Power  Contract. 

NEP  requests  an  effective  date  of 
November  1, 1984,  pursuant  to  the 
parties'  agreements,  and  in  connection 
therewith  requests  waiver  of  the 
Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
%or  public  inspection 
Kenneth  F.  Plumb, 

Secretary. 

(FK  Doc  84-30352  Filed  11-19-M:  8:45  wn) 
BILUNO  COOC  8717-01-11 


{Docket  No.  ER85-99-M01 

Niagara  IMohawk  Power  Corp.;  HIing 

November  14, 1984. 

The  filing  Company  submits  the 
following: 
Take  notice  that  Niagara  Mohawk 
-  Power  Corporation  (Niagara),  on 
November  5, 1984.  tendered  for  filing  as 
a  rate  schedule,  an  agreement  between 
Niagara  and  Rochester  Gas  and  Electric 
Corporation  (RG&E)  dated  October  1, 
1984. 

Niagara  presently  has  on  file  an 
agreement  with  RG&E  dated  April  1, 
1979.  The  Original  Agreement  is  to 
provide  transmission  service  for  the 
delivery  of  diversity  power  and  energy 
from  the  Power  Authority  of  the  State  of 
New  York  (PASNY)  and  RG&E.  The 
diversity  power  and  energy  is  in  turn 
exchanged  by  PASNY  with  Hydro 
Quebec.  This  agreement  is  designated  as 
Niagara  Mohawk  Power  Corporation 
Rate  Schedule  F.E.R.C.  114.  This 
agreement  is  being  transmitted  as  a 
supplement  to  the  existing  agreement 
and  supersedes  Supplement  No.  4. 

The  October  1, 1984  agreement,  which 
is  a  supplement  to  the  original 
agreement,  revises  the  transmission 
rates.  Niagara  requests  a  waiver  of  the 
Commission's  prior  notice  requirements 
in  order  to  allow  said  agreement  to 
become  effective  April  1, 1984. 

Copies  of  the  filing  were  served  upon 
the  following: 
Rochester  Gas  &  Electric  Corporation,  89 

East  Avenue,  Rochester,  NY  14649 
F*ublic  Service  Commission,  State  of 

New  York,  Three  Rockefeller  State 

Plaza,  Albany,  NY  12223 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  F>rotests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  (he  Commiaaion  and  are  availakle 
for  public  inspection. 
K«a^  F.  Phinb. 
Secretary. 

[n  Doc  M-MSSS  FIM  U- 


{Docket  Na  ERtS-IOO-OOO] 

Ntaoan  MohaNk  Power  Coqv;  FVIno 

November  14. 1984. 

The  filing  Company  suhiaita  (he 
following: 

Take  no(ice  that  Niagara  tiohawk 
Power  Corporation  (Niagara],  on 
Noveiaber  i.  19M.  tendered  Cor  filing  as 
a  rate  schedule,  an  agreemejU  between 
Niagara  and  the  Rochester  Gas  and 
Electric  CoiyaratiQn  0locheater)  dated 
October  1, 1964. 

Niagara  presently  has  on  file  an 
agreenent  with  Rochester  dated  July  3. 
1980  and  last  amended  May  12, 1963. 

This  agreement  is  for  (he  tranamiaainn  of 

Rochester's  share  of  the  Oswego  #6 
generation  unit  over  Niagara's 
trananMasi«D  syatem  to  Becheater. 

The  October  1. 198t  agreement 
contained  in  this  Sing  nevises  the 
transmiaaion  rate  for  transmitting 
Oswego  Unit  #6  power  and  energy  from 
the  Oswegs  Umt  #i  geaerating  station 
to  Rochester  as  provided  for  in  the  terms 
of  the  original  agrpgmcnt  Niagara 
requests  waiver  of  the  Commission's 
prior  notice  ret^uirements  in  oroer  to 
allow  said  agreement  to  become 
effective  as  of  July  1. 1984. 

Copies  of  the  filing  were  served  upon 
the  Rnrh^atpr  Qas  and  Electric 
Corporation  and  the  State  of  New  York 
Public  Service  CoramisaiOB. 

Any  person  desiring  te  be  heard  or  to 
protest  said  filing  should  file  a  motian  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission  825 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16  CFR  385.211, 

«jlW.Zl#7.  An  9QCII  BOtiOm  OT  pTOtestS 

should  be  filed  on  or  before  Piovember 
27,  WB4.  Protests  wHl  be  coasidered  by 
the  Cenmiimion  in  detennimng  the 
approfNwte  action  to  be  taken,  btrt  wiH 
not  serve  to  make  protestaitt  parties  to 
the  proceeding.  Airy  person  wishing  to 
become  a  party  iraet  fHe  a  motion  to 
inteivene.  Copies  of  *is  fBing  are  on  file 
with  iie  Connifloien  and  are  avaiiable 
lor  pooBC  Htspocuon.  * 

Secretary. 


(FIIOM. 


PUidn-is.«fci 
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(Docket  Na  E86-1Q2-0fl0J 

NI«o>ra  Mohaark  Powmr  Corp.,  FIBng 

Noveniber  14,  N84 

The  fihng  Company  submits  the 
fuiI  owing: 

Take  notice  that  Niagara  Mohawk 
Power  Coqioration  [Niagara],  on 
November  5. 1984,  tendered  for  fifing  as 
a  rate  schedule,  an  agreement  between 
Niagara  and  Rochester  Gas  and  Electric 
Corporation  (Rochester]  dated  October 
1,1984. 

Niagara  presently  has  on  file  an 
agreement  with  Rochester  dated 
February  14. 1975.  This  agreement  is 
designated  as  Niagara  Mohawk  Power 
Corporation  Rate  Schedule  F.EJLXl  No. 
92.  This  new  agreement  is  being 
transmitted  m  a  nppieflseBt  to  lihe 
existing  agreement. 

This  supplement  revises  the 
transnassien  rate  for  transnift'ting 
FitzPatrick  power  and  energy  from  the 
Power  Audionty  of  the  State  of  New 
york  to  Rochester  as  provided  for  in 
terms  of  ^  original  agreement.  Niagara 
requeeta  wewer  of  the  Commission's 
prior  notice  requirements  in  order  to 
alkyw  s«d  agreentent  to  become 
ewectjve  as  Oi  oe^temoer  1, 1964. 

Copies  of  the  fiffing  were  served  upon 
the  ffniuwiiig: 

Rochester  Gas  and  Electric  Coipocatian, 
66  East  Aveooe.  Rochester,  NY  14649 

Public  Service  Commission.  State  of 
New  York,  Three  Rockefefler  State 
Plaza,  Albany,  NY  12223 

Any  persoa  desihag  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Corumission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C  20428,  ia  accordance  with  Rules  211 
and  214  of  the  Commiaaion's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  detanoiBfing  the 
appropriaAe  action  to  be  taken,  bat  wiU 
net  serve  to  make  protesUnts  parties  lo 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  fiiing  are  on  fife 
with  the  Comaiiflston  and  are  available 
for  pahlic  inspeclMB. 

Kaonetn  F.  Fhmih, 
Secretary. 

IFR  Ok.  a«-aBU  jnW  U-4S.44:  MS  a^ 
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[Docket  No.  Ea6S-7>-00OJ 

NorttMoi  Indiana  PuhOc  Sarvica  Co.; 
Filing 

November  M.  1M4 

The  filing  Company  submits  the 
following: 

Take  notice  that  oa  October  29. 1984. 
Northern  Indiana  Public  Service 
Company  (NIPSCOj  tendered  for  filing 
as  initial  rate  schedules,  service 
schedules  to  an  intercannection 
agreement  with  the  Wabash  Valley 
Power  Association,  Inc.  (Wabaah 
Valley]  providing  for 


Service  SoheihJe  D-1— Am 

Service  NIPSCO  lo  W«ba«k  VaUey 
Service  Srhadulf  E-l— 6tMkrl  Term  Capacity 

NIPSCO  to  W«bagh  VaUey 
Service  Schedule  F-1 — Emergency  Energy 

NIPSCO  to  Wabash  Valley 
Serrice  Scherftile  G-1 — brteTctiange  Energy 

NIPSCO  to  Weba«h  Valley 
Service  Schedute  H-1— Seaswtal  Capacity 

Nii>SCQ  to  WabMfa  VaUcy 
Service  Scketlaie  i— Operatiag  Rsservee 
Service  Sc^ailule  H— NM-Firni  Wheeling 

Service  NU>SCO  to  Wabaah  Vatfey 

The  effective  dale  of  service 
scnenuies  snaD  be  the  date  when  the 
interconnection  agreement  has  been 
approved  by  afl  appKcaUe  regulatory 
authorities,  inchtding  the  Rin^ 
Electrification  A<fanini8tration. 

NIPSCO  respectfully  requests  waiver 
of  any  Commission  recfUirements  not 
addressed  by  the  filing  as  it  is  being 
made  pursuant  to  a  Settlement 
Agreement  and  the  Commission's  July  3, 
1984  Order  in  Docket  EL83-4-O00. 

Copies  of  this  filing  have  been  served 
upon  Wabash  Valley  and  the  Public 
Service  Commission  of  Indiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motioa  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commismon.  825 
North  Capitol  Street,  NE.,  Washingtoa. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
28. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  aiie  available 
for  public  inspection. 
Kannelh  F.  Plumh. 
Secretary. 
im  Sk.  M-MMsaUari  11-«»44:  MS  «■! 
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[Docket  No.  CP6S-40-000] 

Northam  Natural  Gas  Co.;  Application 

November  9, 1984 

Take  notice  that  on  October  19, 1984, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern). 
2223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP85-4O-000 
an  application  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  pipeline  facilities  in 
the  Matagorda  Island  area  (MAT), 
offshore  Texas,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  construct  and 
operate  8.0  miles  of  12-inch  pipeline 
with  associated  metering  and 
appurtenant  facilities  extending  from  the 
production  platform  located  in  MAT 
block  555-L  to  a  subsea  interconnection 
with  the  existing  12-inch  pipeline 
facilities  owned  by  Valero  Transmission 
Company  in  MAT  block  485,  all  in 
offshore  Texas.  It  is  explained  that  the 
proposed  facilities  would  be  utilized  to 
transport  Exploration  and  Production. 
Division  of  InterNorth,  Inc.'s  20.71 
percent  ownership  interest  in  reserves 
underlying  MAT  block  555-L  back  to 
Northern's  system.  It  is  explained  that 
the  facilities  would  have  a  daily  design 
capacity  of  18.600  Mcf.  The  estimated 
cost  of  facilities  is  $4,300,000,  which 
would  be  financed  out  of  cash  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  29, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  S4-3(nB7  Filed  11-19-M:  »M  amj  ,  ' 
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[Docket  Nos.  ST64-1221.  at  aL] 

Northwest  Pipeline  Corp.,  at  al.;  Self- 
Implementing 

November  9, 1984. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  or  Part  157  of  the 
Commission's  Regulations  and  sections 
311  and  312  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  The  "Recipient" 
column  in  the  following  table  indicates 
the  entity  receiving  or  purchasing  the 
natural  gas  in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
pursuant  to  S  284.102  of.the 
Commission's  Regulations. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  pursuant  to  §  284.122 
of  the  Commission's  Regulations.  In 
those  cases  where  Commission  approval 
of  a  transportation  rate  is  sought 
pursuant  to  S  284.123(b)(2),  the  table 
lists  the  proposed  rate  and  expiration 
date  for  the  150-day  period  for  staff 
action.  Any  person  seeking  to 
participate  in  the  proceeding  to  approve 
a  rate  listed  in  the  table  should  file  a 
petition  to  intervene  with  the  Secretary 
of  the  Commission. 


A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commsission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  pursuant  to  $  284.163 
of  the  Commission's  Regulations  and 
section  312  of  the  NGPA. 

An  "F(157)"  indicates  transportation 
by  an  interstate  pipeline  for  an  end-user 
pursuant  to  S  157.209  of  the 
Commission's  Regulations. 

A"G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  a  blanket 
certificate  issued  under  {  284.221  of  the 
Commission's  Regulations. 

A  "G(LT]"  or  "G(LS)"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  pursuant  to 
a  blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
Regulations. 

A  "G(HT)"  or  "G{HS)"  mdicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
Regulations. 

A  "C/F(157)"  indicates  inti-astate 
pipeline  transportation  which  is 
incidental  to  a  transportation  by  an 
interstate  pipeline  to  an  end-user 
pursuant  to  a  blanket  certificate  under 
18  CFR  157.209.  Similarly,  a  "G/F(157)" 
indicates  such  transportation  performed 
by  a  Hinshaw  Pipeline  or  distributor. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  a 
transaction  reflected  in  this  notice 
should  on  or  before  December  21. 1984. 
file  with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  a  petition 
to  intervene  or  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 


4i?B0 


Fmiaui  Ragjater  /  V«L  48.  Na  225  /  TXiegday.  Novgaber  28.  t»%i  J  NstkaeB 


OocMt  fto.  vid  trwHportw/ti 


STM-12M 
ST«4-12e2 

STM-IZai 
STB4-122S 
STM-1226 
STB*-1227 


ST84-1238 
ST84-1237 
ST84-1238 
STX-IMi 

siM-ia4» 
sm*-tHt 

STM-iao 
ST84-1244 
STa4-1245 
STS4-124* 
SXM-1MT 
STM-t2« 
STB4-1749 
STB4-1250 
STB4-12S1 
STB4-1252 
ST84-1253 
STB4-12M 
STM-USS 
STB*-125« 
ST8*-1257 
STS4-12S8 
STB4-12S9 
STB4-12aO 
ST84-12B1 
STS4-m2 
STS4-t263 
5784-1264 
STB4-iaH 
STS4-12M 
ST84-I267 
ST»«-1JM 
STW-tZBt 
ST84-ia7« 
STB4-t771 
ST84-ia<9 
STa4-12Z9 
ST84-1274 

ST84-trr5 

ST84-12W 
STS4-1277 
STB4-1778 
STM-OT* 
ST84.iaM 
ST84-iaB1 
S?»*-12W 

STB4-ian 

ST94-I294 
ST84-1285 
STB4-iaM 
ST84-\2aB 
5184-1289 
ST94-13W 
.  STM-t2»l 
5784-1392 
5784-1293 
57S4-iaM 
5784-129* 
5784-1296 
5784-1297 
ST8*-t2H 
5784- 12W 
5784- T300 
S784-13»l 
5734-1302 
5784-1303 
5784-1304 
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[Docket  Na  ESes-^^XW] 

Oktehoma  Gas  and  Electric  Co; 
Application 

November  9, 1984 

Take  notice  that  on  October  3. 19M, 
Oklatioma  Gas  and  Electric  Company 
filed  an  application  pursuant  to  Section 
204  of  tlie  Federal  Power  Act  seeking  an 
order  to  issue  not  more  than  $200,000,000 
of  short  term  debt  securities  from  time 
to  time  during  the  period  ending 
December  31, 1987. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  1, 1964,  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20428,  petitions  or  protests  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  Ixit 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Persons 
wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  must  file  motions  to 
intervene  in  accordance  with  the 
Commission's  rules.  The  application  is 
on  file  with  the  Commission  and 
available  for  public  inspection. 

K«aB««h  F.  Plnmb, 

Secretary. 

[FK  Doc  84-S0389  PlUd  11-19-84:  8:46  am] 
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[DodMt  Na  Em4-«1>-0001 

Pacific  Power  A  Ught  Co^  Order 
Accepting  Rates  for  FWno,  Qrantlng 
Intervention,  Denying  Request  for 
Contract  Interpretation,  and 
Terminating  Docket 

Issued  November  14, 1984. 

Before  Commissioners:  Raymond  ). 
O'Connor,  Chairman;  Georgians  Sheldon,  A. 
G.  Sousa,  Oliver  G.  Richard  III  and  Charles 
G.  Stalon. 

On  August  23. 1984,  PacificCorp,  doing 
business  as  Pacific  Power  &  Light 
Company  (PP&L).  tendered  for  filing  an 
interconnection  and  sales  agreement, 
dated  July  31, 1984,  between  PP&L  and 
Pacific  Gas  and  Electric  Company 
(IKJ&E).'  The  agreement  provides  for  the 
joint  ownership  of  115  kV 
interconnection  facilities  located  in 
Shasta  County,  California,  and  for  the 
sale  by  PP&L  to  PG&E  of:  (1)  A  minimum 
of  250.000  MWh  of  firm  energy  per  yean 


and  (2)  at  PG&E's  option,  up  to  50.000 
MWh  of  optional  energy  per  year.  The 
maximum  delivery  of  both  firm  and 
optional  energy  may  not  exceed  11,000 
MWh  per  week.  Rates  for  both  firm  and 
optional  energy  are  to  be  21  mills /kWh 
off  peak  and  28.5  mills/kWh  on  peak 
through  December  31, 1987.  Rates  are  to 
be  adjusted  annually  thereafter  pursuant 
to  a  formulary  rate.  The  agreement  has  a 
term  throu^  December  31, 1992,  with 
option  for  renewal.  In  addition  to  the 
scheduled  energy,  the  agreement 
provides  for  the  exchange  of  spot 
purchases  of  energy  or  energy  and 
capacity  at  prices,  times,  and  rates  of 
delivery  to  be  agreed  upon  by  the 
parties.  On  September  12. 1984,  PG&E 
filed  a  certificate  of  concurrence. 

Notice  of  the  filing  was  published  in 
the  Federal  Register,*  with  commenU 
due  on  or  before  September  21, 1984. 
Northern  Cahfomia  Power  Agency 
(NCPA),  on  behalf  of  itself  and  its 
members,*  filed  a  timely  motion  to 
intervene,  claiming  that  its  interests  as  a 
customer  and  competitor  of  I^G&E  may 
be  directly  affected  by  the  outcome  of 
this  proceeding.  Specifically,  NCPA 
expresses  concern  that  transactionB 
under  the  filed  agreement  may  limit  the 
availability  of  transmission  by  PG&E  to 
NCPA  under  existing  interconnection 
agreements  to  prevent  PG&E  firom 
fulfilling  its  transmission  and  support 
services  obligations  under  its  Diablo 
Canyon  nuclear  project  license 
conditions.  NCPA  does  not  oppose  tiie 
filing,  but  requests  that  PG&E  be 
required  to  concur  in  NCPA*8 
interpretation  of  the  filed  agreement  In  a 
manner  consistent  with  PG&E's  existing 
obligations  to  NCPA.*  Alternatively. 


■  See  Attachment  for  rate  achadule  deaignationa. 


•  4B  FR  35881  (Sept.  IS.  1964). 

>  NCPA'i  members  are  the  Cities  of  Alameda, 
Biggs.  Gridley.  Healdsburg.  Lodi.  Lompoc  Palo  Alto, 
Redding.  Roseville.  Santa  Qara,  and  Ukiah. 
California,  and  the  Pituiaa-Sierra  Rural  Bactric 
Cooperative. 

•  NCPA  requesU  that  PCa£  agree  to  NCPA'a 
interpretation  of  the  proposed  agreement  in  four 
respects:  (1)  That  the  115  kV  facilities  not  be 
considered  aa  part  of  PCttE'a  Intertie  fadlitiaa  in 
applying  paragraph  F.7(a)  of  its  Diablo  Canyon 
Nuclear  Regulatory  Commisaion  Ucenae;  (2j  that 
advance  notice  required  by  paragraph  5.1.4.  for  use 
of  the  115  kV  facilities,  for  tranaactions  other  than 
those  under  the  propoaed  agreement,  not  be 
withheld  to  preclude  transmission  for  NCPA:  (3) 
that  the  preclusion  in  paragraph  8.1.3  of  the  uae  of 
the  115  kV  facilities  if  such  uae  would  impair  the 
other  party's  full  use  and  enloymeni  not  apply  to 
NCPA  loads  if  such  loads  could  have  been 
transmitted  to  NCPA  prior  to  the  newly-oonstructed 
115  kV  facilities;  and  (4)  that  ordered  use  of  the  115 
kV  facilities  to  fulfill  transmission  obligations  to 
NCPA  under  the  license  or  Its  agreements  with 
PCftE  not  be  considered  grounds  for  tennination 
pursuant  to  paragraph  8J.2. 


NCPA  requests  that  the  Commission 
endorse  such  interpretation  in  its  order 
accepting  the  agreement  for  filing. 
V  On  October  4, 1984,  PP&L  filed  an 
answer  to  NCPA's  motion,  requesting 
that  intervention  be  denied,  because 
NCPA  has  no  direct  interest  in  the 
agreement  and  its  alleged  concerns  are 
premature  and  speculative. 
Alternatively,  PP&L  requests  that 
NCPA's  request  regarding  interpretation 
of  the  agreement  be  denied.  On  October 
9. 1984.  PG&E  filed  an  answer  to  NCPA's 
motion  to  intervene,  opposing 
Intervention  on  grounds  that  NCPA's 
claimed  interest  is  speculative, 
irrelevant,  and  not  directly  affected  by 
^e  outcome  of  diis  proceeding. 

Discussion 

Notwithstanding  the  opposition  of 
PP&L  and  PG&E  to  NCPA's  intervention, 
we  find  that  good  cause  exists  to  grant 
NCPA's  motion.  We  are  satisfied  that 
NCPA  has  expressed  an  interest  in  the 
outcome  of  this  proceeding,  as  a 
customer  and  competitor  of  PG&E,  and 
that  its  participation  may  be  in  the 
public  interest.  Accordingly,  we  shall 
grant  the  motion  to  intervene. 

NCPA's  request  that  PG&E  be 
required  to  adopt  its  interpretation  of 
the  proposed  agreement  will  be  denied. 
We  note  that  NCPA  does  not  allege,  nor 
has  our  review  indicated,  that  any  terms 
or  conditions  in  the  filed  agreement 
directly  contravene  PG&E's 
interconnection  agreements  with  NCPA 
or  the  Diablo  Canyon  license  conditions. 
Thus,  while  implementation  of  the 
interconnection  and  sales  agreement 
witti  PP&L  may  impinge  upon  PG&E's 
existing  transmission  commitments  to 
NCPA  under  some  future  hypothetical 
circumstances,  we  cannot  now  conclude 
that  any  provisions  of  the  proposed 
'   agreement  dictate  such  a  result. 
Therefore,  we  need  not  interpret  the 
proposed  agreement  so  as  to  perduse 
conflicto  with  PG&E's  existing 
transmission  obligations,  in  this  regard, 
we  will  assume  that  PG&E  will  conform 
to  the  requirements  of  the  Federal  Power 
Act  and  the  Commission's  regulations, 
will  honor  the  terms  of  its  Nuclear 
Regulatory  Commission  license,  and  will 
implement  its  filed  rate  schedules 
consistently  with  its  existing  contractual 
obligations.  To  the  extent  that  NCPA 
believes,  at  some  future  time,  that  PG&E 
has  violated  its  existing  obligations  in 
actual  practice,  NCPA  would  be  free  to 
file  a  complaint  with  this  Commission  or 
seek  any  other  relief  deemed 
appropriate. 

Upon  review  of  the  filing,  we  find  that 
the  proposed  rates  will  not  produce 
excessive  revenues.  Futhermore,  NCPA 


45782  Federal  Register  /  Vol.  49.  No.  225  /  Tuesday,  November  20.  1984  /  Notices 


has  identified  no  substantive  concerns 
which  might  lead  us  to  conclude 
otherwise.  Accordingly,  we  shall  accept 
PP&L's  submittal  for  filing,  without 
suspension  or  a  hearing,  to  become 
effective  upon  commencement  of 
service.* 

The  Coounission  orders 

(A)  NCPA's  motion  to  intervene  is 
hereby  granted. 

(B)  NCPA's  request  that  PG&E  be 
required  to  adopt  its  interpretation  of 
the  agreement  is  hereby  denied. 

(C)  PP&L's  interconnection  and  sales 
agreement  with  PG&E  is  hereby 
accepted  for  filing  to  become  effective 
upon  commencement  of  service,  without 
suspension  or  a  hearing.  PP&L  and  PG&E 
are  directed  to  notify  the  Commission  of 
the  date  of  commencement  of  service 
under  the  agreement. 

(D)  Docket  No.  ER84-613-000  is 
hereby  terminated. 

(E)  The  Steretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kamiath  F.  Phnnb, 

Secretary. 

AttachmeDt — Rate  Schedule 
Designations 

Docket  No.  ER84-613-000 
Pacific  Power  »  Light  Company 

(1)  Supplement  No.  1  to  Rate  Schedule 
FPCNo.  83 

Pacific  Gas  and  Electric  Company 

(2)  Supplement  No.  1  to  Rate  Schedule 
FPC  No.  29  (Concurs  in  (1)  above) 

(FR  Ddc.  M-M3S7  Filed  11-19-M:  fc4S  ami 
■UJNQ  COOC  (TIT-ai-M 


[Docket  No.  RPtS-21-000) 

Panhandle  Eastern  Pipe  Line  Co^ 
Change  in  FERC  Gee  Tariff 

November  14. 1984. 

Take  notice  that  on  November  7, 1984 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  the 
following  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1: 

Eleventh  Revised  Sheet  No.  1 
Original  Sheet  Nos.  3-F.  32-Y  and  32-Z 

Panhandle  states  that  these  sheets  are 
submitted  to  provide  Rate  Schedule  RG 
which  provides  for  the  gathering  of 
natural  gas  released  by  Panhandle  for 


*We  note,  however,  that  any  changes  tn  the  rate* 
resulting  from  formulary  adjustments  or  additional 
transaction*  pursuant  to  section  33  of  the 
agreement  will  constitute  changes  in  the  rate 
schedules  and  requir;  timely  filings  pursuant  to  part 
35  of  our  regtilatioiw. 


sale  to  Others.  For  gathering  services 
pursuant  to  Rate  Schedule  RG 
Panhandle  proposes  to  utilize  rates 
which  were  deemed  appropriate  for 
gathering  by  producers  on  behalf  of 
pipelines  in  Docket  No.  RMaO-47-002. 

Panhandle  requests  an  effective  date 
of  November  1, 1964. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
21, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kanneth  F.  Plumli. 
Secretary. 

(FK  Doc  303Sa  FiM  11-1»4«:  8:45  un| 
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(Oocitet  Na  CP85-51-000] 

Panhandle  Eastern  Pipe  Une  Co.; 
Application 

November  9, 1984 

Take  notice  that  on  October  23, 1984, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  P.O.  Box  1642.  Houston. 
Texas  77001.  filed  in  Docket  No.  CP84- 
51-000  an  application  pursuant  to     ^ 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  on  behalf  of  the  K  N 
Energy.  Inc.  (K  N)  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  implement  a 
transportation  agreement  between 
Applicant  and  K  N  dated  August  12, 
1983,  as  amended  July  23, 1984 
(Agreement).  Pursuant  to  the  Agreement, 
Applicant  proposes  to  transport  on 
behalf  of  K  N,  on  an  interruptible  basis, 
a  daily  volume  of  natural  gas  not  to 
exceed  2,000  Mcf  from  an  existing  point 
of  receipt  in  Kiowa  County,  Kansas,  to 
existing  points  of  interconnection  of  the 
facilities  of  K  N  and  Applicant  in  Reno 
County,  Kansas,  and  Converse  County, 
Wyoming.  Applicant  states  that  it  would 
charge  K  N  3.90  cents  per  Mcf  of  gas  for 
this  service  and  that  such  charge  is 
pursuant  to  a  Commission-approved 


stipulation  and  agreement  on 
Applicant's  general  rate  filing  in  Docket 
No.  RP82-58 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  29. 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or^to  participate  as  a  party  in 
any  hearing  ^herein  must  file  a  motion  to 
intervene  iri  accordance  with  the 
Commi^ion's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided, 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  M-30400  Filed  11-1B-M;  »4S  am) 
BHJJNQ  COOC  Sru-Ol-Il 


[Docket  No.  ER85-7S-000] 

Philadelphia  Electric  Co^  FUing 

November  14, 1984. 

Take  notice  that  on  November  5, 1984. 
Philadelphia  Electric  Company 
submitted  for  filing  its  certificate  of 
concurrence  to  the  October  30, 1984 
filing  by  Allegheny  Power  Service 
Corporation  of  an  agreement  dated  as  of 
January  1. 1985.  This  agreement 
addresses  limited  term  and 
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supplemental  power  and  energy  among 
Monogehela  Power  Company,  The 
Potomac  Edison  Company,  West  Penn 
Power  Company  and  Philadelphia 
Electric  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27. 1984.  F>rotest8  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(PR  Doc  M-atOM  FtUd  n-l«-«4;  »M  un| 
INJJNa  COM  tnT-OI-H 


(Docket  Na  ERSft-eS-OOOl 

Potomac  Electric  Power  Co^  Filing 

November  14. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  2. 1984 
Potomac  Electric  Power  Company 
(Pepco)  tendered  for  filing  under  Part 
35.12  of  the  Commission's  Regulations 
an  Agreement  dated  November  2, 1984 
between  Pepco  and  Public  Service 
Electric  &  Gas  Company  (PSE&G) 
providing  the  general  terms  and 
conditions  and  establishing  rates  for  the 
sale  by  Pepco  to  F>SE&G  of  certain 
specified  transmission  capability. 

The  parties  have  requested  a  waiver 
of  the  Commission's  Rules  and 
Regulations  to  permit  the  proposed  rates 
to  become  effective  on  less  than  60  day's 
notice. 

Any  person  desiring  to  be  heard  or  tc 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  %vith  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  Of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
1        27, 1984.  i>rotests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kanaatfa  F.  Phiinl>. 
Secretary. 

(FR  Doc  ««-303aD  Rlad  ll-l»-«4;  ft45  ub) 
MLUNO  COOC  (717-01^ 
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[Docket  No.  ELSS-«-O00] 

PubHc  Utilities  Commission  of  the 
State  of  CaHfomta,  et  al^  Petition  for 
Declaratory  Order 

November  9. 1984. 

Take  notice  that  on  November  1. 1984. 
the  Public  Utilities  Commission  of  the 
State  of  California.  Pacific  Gas  and 
Electric  Company.  Southern  California 
Edison  Company,  and  San  Diego  Gas    ^ 
and  Electric  Company  { "California 
Parties")  submitted  for  filing  a  petition 
for  a  declaratory  order  and  any  other 
relief  the  Commission  may  be 
empowered  to  grant. 

The  California  Parties  request  that  the 
Commission  expeditiously  issue  an 
order  declaring  the  following: 

(a)  The  Bonneville  Power 
Administration  (BPA)  Near  Term 
Intertie  Access  Policy  and  the  August 
20, 1984  BPA  decision  to  charge  the 
highest  nonfirm  rate  for  Exportable 
Agreement  sales  are  BPA  rate  and  rate 
schedule  changes; 

(b)  The  Access  Policy  and  August  20 
action  must  be  established  by  BPA 
through  the  ratemaking  procedures  in 
the  Northwest  Power  Act,  particularly 
section  7(a)(2)  and  (k)  before  becoming 
effective;  and 

(c)  BPA's  use  of  the  Access  Policy  and 
August  20  action  before  receiving 
Commission  confirmation  and  approval 
is  in  violation  of  law  and  Commission 
regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rule  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  5, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  M-XMOZ  FIM  11-lKM:  Ml  sm| 

SHXim  coot  srir-ei-H 


[Docket  Ma  ERtS-Te-OOO] 


PuMe  Service  Co.  Of  li 
FHIng 


Incj 


November  14. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  31, 1964. 
Public  Service  Company  of  Indiana,  Inc. 
(PSI)  tendered  for  filing  pursuant  to  the 
Interconnection  Agreement  for  Interim 
Power  between  PSI  and  American 
Municipal  Power-Ohio.  Inc.  (AMPO)  a 
First  Supplemental  Agreement  to 
become  effective  December  25. 1984, 
pursuant  to  §  35.2  of  the  Commission's 
Regulations. 

This  First  Supplemental  Agreement 
modifies  the  Agreement  as  follows: 

1.  Deletes  Section  1 — Dtiration  and  inserts 
a  new  Section  1 — Duration  which  excludes 
the  restrictive  language  applicable  to  AMPO. 

2.  Deletes  Paragraph  1.01  of  Exliibit  "A" 
Interim  Power  Rate  Schedule  and  inserts  a 
new  Paragraph  1.01  which  provides  for  an 
increase  in  PSFs  charge  for  such  service. 

Copies  of  the  filing  were  served  upon 
AMPO,  the  Public  Utility  Commission  of 
Ohio  and  Public  Service  Commission  of 
Indiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
«  and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  ConmuBsion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
v«rith  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  numb. 
Secretary. 

|FR  Doc  M-aosn  F1M  tl-1»««:  MS  aa^ 

■lUMa  cow  trn-et-ii 
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Public  Servic*  Co.  of  Haw  llexloo; 
Application 

November  9, 1964. 

The  filing  Company  submiU  the 
following: 

Take  notice  that,  pursuant  to  section 
203  of  the  Federal  Power  Act.  on 
November  1, 190^  Pablic  Service 
Company  of  New  Mexico  (PNM)  filed  an 
application  seeking  an  Order  or  other 
appropriate  determination  for  approval 
of  the  following  transactions: 

1.  The  sale  by  PNM  to  the 
Incorporated  County  of  Los  Alamos, 
New  Mexico  (County)  of  a  7.20* 
undivided  ownership  interest  in  the  San 
Juan  Unit  4  Main  Rower  Tninsfonner  of 
the  Saa  faan  Generating  Station  located 
in  San  |aan  County.  New  Mexico.  Tlte 
purchase  price  to  be  paid  to  PNM  for  the 
7.20%  interest  in  the  Main  Power 
Transformer  as  of  December  31. 1984  is 
$148,787.41. 

2.  The  sale  by  PNM  to  the  County  of 
two  115  kV-12.470/7.200  volt  step-down 
transformers  located  in  the  Community 
of  White  Rock  in  the  County.  The  value 
of  the  two  transformers  as  of  December 
31. 1984,  is  $281,630.78. 

3.  The  sale  by  PNM  to  the  United 
States  of  America  (GovenuBent). 
represented  by  the  United  States 
Department  of  Energy  (DOE),  of  a  PNM 
owned  transinisaioa  line  and  associated 
equipment  and  fadbties  (TE  Line) 
located  in  the  County  in  exchange  for  a 
Government  owned  transmission  line 
and  associated  equipment  and  facilities 
located  in  Santa  Fe  County,  New 
Mexico,  and  other  consideration.  The 
negotiated  value  of  the  TE  Line  fs 
$480,000. 

PNM  is  an  electrical  utility 
incorporated  in  State  of  New  Mexico, 
with  its  prindpa)  office  in  Alboquerque, 
New  Mexico.  The  County  is  a  body 
pobtic  and  corporate,  existing  as  a 
political  sutxiivision  under  the 
constitution  and  laws  of  the  State  of 
New  Mexico. 

After  the  acquisitions,  the  facilities 
will  continue  to  be  used  to  provide  the 
same  services  now  provided. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N.E..  Washington. 
D.C  20428,  in  accordance  with  Rule  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  file  on  or  before  December  5, 
1984.  ProtesU  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
becoase  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  M-30«n  FUad  n-l».M;  ft4S  un| 

aajJNQ  cooc  srir-Ai-ii 


(Docket  No.  TC8S-3-001] 

Souttmeat  Gaa  Corp^  Tariff  Shaet 
Filing 

November  14. 1984. 

Take  notice  that  on  November  2. 1984, 
Southwest  Gas  Corporation 
(Southwest),  P.O.  Box  15015.  5241  Spring 
Mountain  Road.  Las  Vegas,  Nevada 
89114-5015.  filed  in  Docket  No.  TC85-3- 
001  Substitute  Fifth  Revised  Tariff  Sheet 
No.  25C  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1. 

Southwest  states  that  it  is  filing  the 
instant  tariff  sheet  to  correct  certain 
errors  in  the  Fifth  Revised  Tariff  Sheet 
that  it  had  filed  on  October  9, 1984.  in 
Docket  No.  TCB5-3-000.  The  prior  filing 
was  made  pursuant  to  {  281JK)4(bK2)  of 
the  Commission's  Regulations,  which 
requires  interstate  pipelines  to  update 
annually  their  indices  of  entitlements  to 
reflect  changes  in  the  Priority  2 
entitlements  of  essential  a^cultural 
users  on  their  systems. 

Southwest  explains  that  in  its  prior 
tariff  sheet  filing  it  had  inadvertently 
omitted  the  peak  day  and  annual 
Priority  2(a)  (Essential  Agricultural  Use) 
gas  entitlements  of  one  of  its  customers. 
Sierra  Pacific  Power  Company. 
Southwest  submits  that  these 
requirements  are  in  fact  642  Mcf  of  gas 
on  peak  days  and  118.832  Mcf  annually. 
In  its  instant  filing.  Southwest  tenders  a 
substitute  tariff  sheet  that  reflects  these 
entitlements. 

Southwest  requests  that  its  tendered 
Fifth  Revised  Tariff  Sheet  No.  25C.  as 
amended,  be  accepted  for  filing  effective 
November  1. 1984. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
tariff  sheet  filing  should  on  or  before 
November  27, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Joules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 


wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  suist  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Keiw«yi  F.  Phonb. 
Secretary. 

|FR  Ooc  a«-3DMZ  HUd  1I-1S-M:  CrlS  ml 

BNXNm  COM  enr-sMi 

(Dociwt  Na  ERaS-M-OOO) 

ToKM  Naw  Maalcc  Powar  Co.;  FIHng 

November  14, 1984. 

The  filing  Company  submits  the 
foUoMring. 

Take  notice  that  on  November  2, 1984, 
Texas-New  Mexico  Power  Company 
(TNP)  tendered  for  filing  an  "A^ement 
For  Electric  Service"  between  TNP  and 
Southwest  Texas  Electric  Cooperative. 
Inc.  (SWTEC)  executed  July  31. 1984. 
This  Agreement  provides  for  electric 
power  transportation  service  to  be 
rendered  by  TNP  to  SWTEC. 

TNP  states  that  TNP  does  not 
presently  render  any  electric  power 
service  to  SWTEC  and  therefore  that  the 
Agreement  constitutes  an  initial  rate 
schedule  pursuant  to  S  35.12  of  the 
Commission's  regulations. 

TNP  proposes  an  effective  date  of 
January  2, 1985  for  its  wheeling 
obligations  under  the  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1964.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  vrishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Ptumb, 
Secretary. 

|FR  Doc.  M-3«3«3  Filad  I1-w-a4: 1:45  an) 
BlUJNa  COQE  •717-01-11 


[Docket  No.  CPe3-247-0011 

Tannaaaea  Gas  PIpallna  Co.,  a  Division 
of  Tannoco  Inc.;  Patitlon  to  Amand 

November  9. 1984. 

Take  notice  that  on  October  12. 1984. 
Tennessee  Gas  Pipeline  Company,  a 
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Division  of  Tenneco  Inc.  (Petitioner), 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP63-247-O01  a 
petition  to  amend  the  Commission's 
order  issued  May  16, 1963,  in  Docket  No. 
CP63-247  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize  the 
replacement  of  an  existing  10,500 
horsepower  compressor  facility  with 
two  3,450  horsepower  compressors  in 
Vernon  Parish.  Louisiana,  all  as  more 
fully  set  forth  in  this  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioner  states  that  pursuant  to  the 
Commission  order  issued  May  16, 1963, 
it  constructed,  inter  alia,  Station  504, 
which  consists  of  a  single  10,500 
horsepower  compressor.  Petitioner  also 
states  that  the  compressor  is  now 
obsolate  and  vendor  support  is  no 
longer  available;  and,  in  addition,  the 
unit  would  need  extensive  repairs  in 
order  to  be  operable  beyond  1984. 
Petitioner  states  that  the  cost  of  such 
repairs  would  be  prohibitive  due  to  the 
unavailability  of  parts.  Petitioner 
estimates  the  direct  cost  of  the  new 
compressor  to  be  $7,016,000. 

Petitioner  submits  that  the  proposed 
reduction  in  horsepower  at  the 
described  location  would  be  adequate  to 
handle  the  throughput  requirements  of 
the  20-inch  Kinder-Natchitoches  line. 
Petitoner  further  states  that  the  new 
engines  would  be  designed  to  permit  gas 
to  be  compressed  in  either  direction  on 
the  Kinder-Natchitoches  line. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Nov.  29, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  S4-30404  Filed  11-1»-M:  Mi  »m\ 
MLUNQ  COOC  •717-«1-«i 


(Docket  No.  ER8S-97-000)  f* 

Tucson  Electric  Powar  Co.;  Filing 


November  14, 1984. 

The  filing  company  submits  the 
following: 

Take  notice  that  Tucson  Electric     •?: 
Power  Company  ('Tucson  )  on  "  « 

November  5, 1984,  tendered  for  filing 
Amendment  No.  1  to  the  Interconnection 
Agreement  between  San  Diego  Gas  & 
Electric  Company  and  Tucson  Electric 
Power  Company."  The  primary  purpose 
of  this  Amendment  No.  1  is  to  specify 
the  terms,  conditions  and  rates  tmder. 
which  Tucson  has  agreed  to  sell  150 
megawatts  of  firm  system  power  to  San 
Diego  commencing  October  28, 1984 
resulting  from  a  temporary  and  unusual 
operating  condition  on  San  Diego's 
system  created  by  virtue  of  certain  of 
San  Diego's  electric  generating  plants 
temporarily  being  out  of  operation.     « 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  84-30364  Filed  n-l»-S4:  8:45  un| 
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[Dockst  No.  ER84-582-00] 

Union  Electric  Co.;  Compliance  Report 

November  14, 1984. 

Take  notice  that  August  2, 1984,  Union 
Electric  Company  (the  Company) 
submitted  for  filing  its  Transmission 
Service  Transaction  2  of  Service 
Schedule  B. 

The  Company  states  that  since  the 
filing  of  transmission  Transaction  1.  the 
City  of  Maiden  (the  City)  has  requested 
that  the  Company  provide  additional 
transmission  service,  in  excess  of  that 
set  out  in  that  transaction.  Accordingly, 
the  Company  and  the  City  have 
negotiated  and  signed  a  new  transaction 
desiganted  as  Transmission  Service 
Transaction  2.  " 


It  is  the  intent  of  the  parties  that  all 
transmission  service  provided  prior  to 
June  1, 1984  was  provided  under  the 
terms  of  Transaction  1,  and  that  all 
transmission  service  provided  on  or 
after  June  1, 1984,  up  to  and  including 
May  31, 1989,  has  been  and  vfill  be 
provided  under  the  terms  of  Transaction 
2,  subject  to  all  of  the  terms  and 
conditions  set  out  therein. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  on  or 
before  November  26, 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 


Secretary. 

(Fit  Doc  M-3038S  Filed  11-1»-M;  8:4}  ami 
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[Docket  No.  CS8S-2-000,  at  aLl . 

Viking  Resources,  Inc^  et  al^ 
Applications  for  "Small  Producer" 
Certificates ' 

November  14. 1984. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  S  157.40  of  the 
Regulations  thereunder  for  a  "small 
producer"  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
applications  should  on  or  before 
November  26. 1984  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  peitions  to 


'Tliit  notice  doei  not  provide  for  consolidation 
for  hearing  of  the  aeveral  mattert  covered  herein. 
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intervene  in  accordance  with  the 
Commissioa's  Rules. 

Uoder  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  representated  at  the  bearing. 
Kmuieth  F.  Plwnh^ 
Secretary. 
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(Docket  No.  CP85-75-000) 

Western  Gas  Interstate  Co^ 
Application 

Novetntjer  9. 19S4. " 

Take  notice  that  on  October  30, 1984. 
Western  Gas  Interstate  Gas  Company 
(Western),  900  United  Bank  Tower.  400 
West  15th  Street.  Austin.  Texas  78701. 
filed  in  Docket  No.  CP85-75-000  an 
application  pursuant  to  section  7(cJ  of 
the  NaturaJ  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  natural  gas 
transmission  facilities,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  ai>d  open  to 
public  inspection. 

Weslem  states  that  approximately  2.5 
miles  of  its  6-inch  line  in  Sherman 
County.  Texas,  would  have  to  be 
replaced  and  relocated  because  of  the 
enlargement  and  rerouting  of  U.S. 
Highway  287  through  the  existing 
pipeline  right-of-way.  Western  proposes 
to  repidce  and  relocate  the  2.5  miles  of 
6-inch  hne  with  S-inch  hne  at  an 
estimated  of  $19S.35aOGO  which  would 
be  financed  from  internally  generated 
funds  or  short-term  loans,  it  is  stated 
that  the  2.5-miles  pipeline  segment  must 
be  replaced  and  relocated  immediately 


since  the  proposed  highway  right-of-way 
is  to  be  clear  by  April  1, 1985. 

Western  states  that  the  difference  in 
the  costs  of  replacing  the  existing  line 
with  the  proposed  8-inch  pipe  compared 
to  replacing  it  with  6-inch  pipe  are  de 
minimus  and  that  the  benefit  to 
Western's  customers  of  replacing  the  6- 
inch  pipe  with  8-inch  pipe  is 
substantially  due  to  the  cost  savings 
associated  with  replacing  the  existing 
line  with  larger  line  today  at  1984  costs 
in  anticipation  of  needed  capacity 
increases  in  the  future. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  26. 1964.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.2111 
and  the  Regulations  under  the  National 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  nwtion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Western  to  appear  or 
be  represented  at  the  hearing. 
KmumUi  F.  Phimtk, 
Secretary. 

fn  Ddc.  M-^«e4*  FHrd  11-l».8t  MS  aa4 
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[Docket  No.  EfMS-71-OOOI 

Wisconsin  Public  Service  Corp.;  Filing 

November  14, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  29, 1984. 
Wisconsin  Public  Service  Corporation 
(WPS)  tendered  for  filing  a  Supplement 
dated  October  10, 1984  to  the  Service 
agreement  between  WPS  and  Wisconsin 
Public  Power  Incorporated  System.  Sun 
Prairie.  Wisconsin  (WPPI)  under  WPS's 
FERC  Electric  Tariff,  Original  Volume 
No.  2. 

WTS  states  that  the  proposed 
supplement  provides  for  a  one  year 
change  of  the  date  of  which  WPPI  may 
begin  peak  shaving  from  January  1, 1985 
to  January  1, 1986.  This  requires  the 
revision  of  the  January  1. 1985  date  in 
Article  1.2  of  the  April  16. 1984 
Supplement  to  the  Service  Agreement 
between  WPPI  and  WPS. 

WPS  further  states  that  the  extension 
of  the  commencement  date  for  peak 
shaving  was  requested  by  WPPI  in  a 
letter  to  WPS  dated  October  1. 1984. 
WPS  also  states  that  this  request  is 
reasonable  and  should  be  approved. 

According  to  WPS.  except  for  the 
revision  of  the  peak  shaving 
commencement  date  of  January  1, 1986, 
this  filing  win  result  in  no  change  in 
rates,  schedules,  or  revenues  of  WPS. 
WPS  proposed  an  effective  date  of 
January  1, 1985.  for  this  Supplement. 

Copies  of  this  filing  have  been  served 
upon  WPPI  and  the  Public  Service 
Commission  of  Wisconsin. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  notions  or  protests 
should  be  filed  on  or  before  November 
26. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

\¥V.  Dor  30367  Filed  11-19-84:  8:48  amj 
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[Docket  Na  OFS3-440-001] 

AblMtt  Chemicals,  Inc;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

November  9, 1984. 

On  October  18, 1984,  Abbott 
Chemicals,  Inc.  (Apphcant)  of  P.O.  Box 
278,  Barceloneta,  Puerto  Rico  00617, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
I  292.107  of  the  Commission's 
regulations.  An  application  for  this 
facility  was  originally  submitted  by 
Abbott  Energy.  Inc.  on  September  23. 
1983,  Docket  No.  QF83-440-000.  Abbott 
Energy,  Inc.  withdrew  their  application 
October  18, 1984,  and  transferred 
ownership  to  Abbott  Chemeicals.  Inc. 
No  determination  has  been  make  that 
the  submittal  constitutes  a  complete 
filing. 

The  topping-cycle  congeneralion 
facility  is  located  in  Barceloneta,  Puerto 
Rico.  The  facility  consists  of  a  diesel 
generator  set  with  waste  heat  recovery 
equipment.  The  useful  thermal  output  in 
the  form  of  steam  and  hot  water,  which 
is  used  for  refrigeration,  and  process 
steam.  The  primary  energy  source  is  fuel 
oil  No.  6.  The  electric  power  production 
capacity  of  the  facility  is  20,230 
kilowatts.  Operation  of  the  facility 
Im'H.iii  I)»ueml)er  1983 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  petitions  or  protests 
must  be  filed  within  30  days  after  the 
date  of  publication  of  this  notice  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 
Secretary. 

|KR  Doc  84-30391  Piled  11-19-84: 8^«S  ami 
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[Docket  Na  QFt5-t6-000] 

Gitroy  Energy  Co.,  Inc^  Application  for 
Commission  Certification  of  QuaNfying 
Status  of  a  Cogeneration  Facility 

November  9, 1984. 

On  October  10, 1984,  Gilroy  Energy 
Company,  Inc.  (Applicant),  a  wholly- 
owned  subsidiary  of  Gilroy  Foods.  Inc. 
of  P.O.  Box  1088.  Gibx)y,  California 
95020.  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  congeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  congeneration 
facility  will  be  located  at  the  food 
processing  plant  of  Gilroy  Foods.  Inc..  in 
the  City  of  Gilroy,  Santa  Clara  County. 
California.  The  facility  will  consits  of  a 
combustion  turbine  generator,  a  waste 
heat  recovery  boiler  and  an  extraction 
steam  turbine-generator.  Extracted 
steam  will  be  will  be  used  for  drying 
agricultural  products,  principally  onions 
and  garlic,  liie  net  electric  power 
production  capacity  121.7  MW  is 
expected  to  be  sold  to  Pacific  Gas  and 
Electric  Company.  The  primary  energy 
source  will  be  natural  gas.  Operation  of 
the  facility  will  begin  in  early  1987.  No 
electric  utility,  electric  utility  holding 
company  or  any  combination  thereof 
will  have  more  than  50%  ownership 
interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Conimission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  84-30383  Filed  11-19-84:  8:45  aai| 
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[Docket  No.  QFSS-1S-0001 

Seadrift  Cogeneration;  Application  for 
Commission  Certification  of  QuaHfying 
Status  of  a  Cogeneration  Facility 

November  9. 1984. 

On  Ocotber  9, 1984,  Seadrift 
Cogeneration  (Applicant)  of  10375 
Richmond.  3rd  Floor.  Houston,  Texas 
77042.  submitted  for  filing  an  application 
for  certification  of  a  facility  (as  a 
qualifying  cogeneration  facility) 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  consitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Union 
Carbide  Polyoleins  chemcial  plant  at 
Seadrift.  Texas.  The  facility  will 
commence  its  initial  operation  in  the 
third  quarter  of  1985  and  will  consist  of 
two  combustion  turbine  generators,  two 
waste  heat  recovery  boilers  (WHRB) 
and  one  steam  turbine-generator.  Steam 
from  the  WHRB's  and  condensed  steam 
as  hot  condensate  will  be  utilized  for 
chemical  process  thermal  requirements 
at  the  chemical  plant.  The  initial  net 
electric  power  production  capacity  will 
be  84  MW.  After  1989,  the  facility  will 
be  expanded  to  meet  additional 
chemical;  plant  thermal  requirements. 
The  maximum  net  electric  power 
production  capacity  of  the  expanded 
facility  will  be  312.4  MW.  The  primary 
energy  source  will  be  natural  gas.  No 
electric  utility,  electric  utility  holding 
company  or  any  combination  thereof 
will  have  more  than  50%  ownership 
interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publications  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  84-30403  Filed  11-19-84:  8:4*  ain| 
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IDockat  No.  QFSS-52-000] 

Winooski  Hydroelectric  Co^ 
AppOcation  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

November  9. 1984. 

On  October  22, 1984.  Winooski 
Hydroelectric  Company  (Applicant),  of 
26  Stale  Street,  Montpelier,  Vermont 
05602,  submitted  for  Hiing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  hydroelectric  facility  will  be 
located  on  the  Winooski  River  near  the 
towns  of  East  Montpelier  and  Berlin, 
Vermont.  The  power  production 
capacity  will  be  800  kilowatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  tliis  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
pubhc  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

Kenneth  F.  Plumb, 

Secretary. 

im  Doc.  a4-3034e  Filed  11-19-M;  ft46  am) 
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Allegheny  Generating  Co.;  Order 
Accepting  for  Rling  and  Suspending 
Rates,  Granting,  Intervention,  Granting 
Request  for  Waiver  of  Advance  Filing 
Limitation,  and  Establishing  Hearing 
Procedures 

Issued:  November  14. 1984. 

Before  Commissioners:  Raymond  ]. 
O'Connor.  Chairman:  Georgians  Sheldon.  A. 
G.  Sousa.  Oliver  G.  Richard  III  and  Charles 
G.  Stalon. 

On  June  20, 1984,  as  completed  on 
September  4, 1984,'  Allegheny 
Generating  Company  (ACC),  a  wholly 
owned  subsidiary  of  tiie  Allegheny 
Power  System  (APS),*  tendered  for 
filing,  as  an  initial  rate  schedule,  a  unit 
sale  agreement  which  provides  for  the 
sale  of  capacity  and  energy  from  the 
Bath  County  Pumped  Storage  Project 
(Bath  County)  to  the  APS  operating 
companies.'  Bath  County  is  currently 
being  constructed  by  Virginia  Electric 
and  Power  Company  (VEPCO).  ACC 
purchased  a  20%  ownership  share  of 
Bath  County  from  VEPCO  and  has  an 
option  to  purchase  (by  direct  ownership 
or  through  a  power  purchase  agreement) 
an  additional  20%  share  of  VEPCO's 
entitlement.  AGC's  proposed  rate  is  a 
comprehensive  cost  of  service  formula. 
The  proposed  rates  will  generate  annual 
revenues  of  about  $83  million.  The 
proposed  agreement  also  provides  for 
the  passthrough  by  ACC  to  the  APS 
operating  companies  of  the  purchased 
power  costs  of  the  additional  20%  share 
of  Bath  County,  should  an  additional 
purchase  power  agreement  be  entered 
with  VEPCO.  AGC  requests  an  effective 
date  of  October  1, 1985,  the  date 
commercial  operation  of  Bath  County  is 
expected  to  commence.  AGC  also 
requests  waiver  of  the  120-day  advance 
filing  limitation  to  facilitate  the  revision 
of  the  requirements  rate  schedules,  on 
file  at  the  five  retail  commissions  under 
whose  jurisdiction  the  APS  companies 
operate,  to  refiect  the  cost  of  the  Bath 
County  project. 

Notice  of  the  filing  was  published  in 
the  Federal  Register,*  with  comments 


'  By  letter  dated  Autiust  2. 1984.  the  Director  of 
the  Office  of  Elecfnc  Power  Regulation  advised 
Allegheny  Generating  Company  that  it*  original 
submittal  was  deficient.  The  company  responded  to 
the  letter  directive,  by  providing  additional 
information,  on  September  4, 1084. 

*  ACC  is  jointly  owned  by  Monoguhela  Power 
Company,  the  Potomac  Edison  Company,  and  West 
Penn  Power  Company.  All  three  of  these  companies 
are  wholly  owned  by  ftie  Allegheny  power  System. 

»  See  Attachment  for  rate  schedule  designations. 

*  49  28308  (1984) 


due  on  or  before  July  18, 1984.  The 
Public  Service  Commissions  of  West 
Virginia,  Maryland,  and  Pennsylvania 
filed  timely  notices  of  intervention,  but 
raised  no  substantive  issues.  In  addition. 
ARMCO.  Inc.  (an  industrial  customer  of 
West  Penn  Power  Company),  the 
Maryland  People's  Counsel  (MPC).  and 
the  Pennsylvania  Office  of  Consumer 
Advocate  (POCA)  filed  timely  motions 
to  intervene. 

ARMCO  contends  that  Bath  County  is 
an  imprudent  investment  and  will  not  be 
useful  in  providing  service.  ARMCO 
further  asserts  that  the  proposed  unit 
sale  agreement  will  result  in  unjust  and 
unreasonable  rates.  POCA  and  MPC 
raise  various  cost  of  service  issues.*  In 
support  of  their  request  for  suspension 
and  a  hearing  as  to  AGC's  submittal, 
POCA  and  MPC  express  concern  that 
the  State  regulatory  commissions  will  be 
preempted  from  exercising  any  review 
of  the  rates  set  at  the  Federal  level,  if 
the  purchasing  companies  simply  pass 
through  the  rates  as  purchased  powe^ 
and  fuel  expense. 

In  an  untimely  motion  to  intervene 
filed  on  July  26, 1984,  Airco  Industrial 
Gases  and  Aired  Carbon  (Airco) 
(industrial  customers  of  West  Penn 
Power  Company)  protest  the  proposed 
automatic  adjustment  formula  rate. 
Airco  states  that  it  filed  its  motion  to 
intervene  late  because  it  was  not  served 
with  a  copy  of  the  filing  on  June  20, 1984 
and  had  no  opportunity  to  prepare  the 
motion  prior  to  notice  in  the  Federal 
Register.  Furthermore,  Airco  states  that 
it  was  unsure  as  to  what  actions  the 
Pennsylvania  Commission  would  take 
on  related  Bath  County  issues. 

Discussion 

Pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  the  tisaely 
notices  and  motions  to  intervene  serve 
to  make  the  Public  Service  Commission 
of  West  Virginia,  the  Public  Service 
Commission  of  Maryland,  the 
Pennsylvania  Public  Utility  Commission. 
ARMCO,  MPC,  and  POCA  parties  to 
this  proceeding.  We  also  note  that,  as 
industrial  customers  of  West  Penn 
Power  Company,  one  of  the  APS 
operating  companies,  Airco  appears  to 
have  an  interest  in  the  outcome  of  this 
proceeding.  Furthermore,  given  the 
relatively  short  delay  in-seeking  to 
intervene  and  the  early  stage  of  this 


'  The  issues  raised  include:  (1)  The  automatic 
adiuslment  nature  of  the  cost  of  service  formula:  (2| 
the  claimed  return  on  common  equity  and  the  stated 
equity  ratio:  (3)  inclusion  in  investment  of  plant 
which  will  allegedly  not  be  used  or  useful:  (4J  the 
recovery  of  unspecified  indirect  expenses:  and  (5) 
excessive  depreciation  rates. 
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proceeding,  we  believe  that  granting 
Airco's  motion  should  result  in  no  undue 
prejudice  or  delay.  Accordingly,  we  find 
that  good  cause  exists  to  grant  Airco's 
untimely  motion  to  intervene. 

Our  preliminary  review  of  AGC's 
initial  rate  schedule  and  the  pleadings 
indicates  that  the  submittal  has  not  been 
shown  to  be  just  and  reasonable  and 
may  be  unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful.  Accordingly,  we 
shall  accept  AGC's  submittal  for  filing 
and  suspend  its  operation  as  ordered 
below.* 

In  West  Texas  Utilities  Company,  18 
FERC  \  61,189  (1982).  we  explained  that 
where  our  preliminary  examination 
indicates  that  proposed  rates  may  be 
unjust  and  unreasonable,  but  may  not  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  nominal  suspension.  Here,  our 
preliminary  review  indicates  that  the 
proposed  cost  of  service  formula  may 
not  produce  substantially  excessive 
revenues.  As  noted  above,  AGC 
requests  waiver  of  the  120-day  advance 
filing  limitation.  The  prohibition  against 
filings  made  more  than  120  days  prior  to 
the  effective  date  is  intended  to  insure 
that,  when  the  Commission  evaluates  a 
proposed  rate,  the  cost  data  reflecting 
the  time  period  when  the  rate  will  be 
effective  will  not  be  highly  speculative. 
In  the  instant  docket,  the  proposed  rate 
is  a  formulary  rate  which  will  pass 
through  actual  costs  and  thus  the 
reliability  of  cost  data  projections  is  not 
relevant.  Therefore,  we  shall  grant  the 
request  for  waiver.  Accordingly,  we 
shall  suspend  AGC's  submittal  for  a 
nominal  period,  to  become  effective, 
subject  to  refund,  on  the  in-service  date 
of  the  Bath  County  project. 
The  Commission  orders: 

(A)  Airco's  motion  to  intervene  is 
hereby  granted,  subject  to  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(B)  AGC's  request  for  waiver  of  the 
120-day  advance  filing  limitation  is 
hereby  granted. 

(C)  AGC's  initial  rate  schedule  is 
hereby  accepted  for  filing  and 
suspended,  to  become  efifective,  subject 
to  refund,  on  the  in-service  date  of  the 
Bath  County  project. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 


section  402(a)  of  the  Department  of 
Energy  organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR,  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
AGC's  rates. 

(E)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  from  the  date  of  this  order  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(F)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  numb. 

Secretary. 

Rate  Schedule  Designadons 


(1)  RM  Sciwdul*  FERC  No. 
1. 

(2)  Supptonwnt  No.  1  to 
Rati  SctMdula  FERC  No. 
1. 

(3)  S«jpplanwit  No.  2  to 
RaM  Sctwduto  FERC  No. 


UnN  Sal*  AgrMman 


to      Sactton 
1.2(b)(1)  cH  Appandb  (  kv 

dudad  m  Mtor  dMsd  B- 
31-64. 


'The  Company  characterizes  its  submittal  as  an 
initial  rate  schedule.  Even  if  we  were  to  adopt  that 
characterization,  the  Commission  has  previously 
decided  that  it  has  suspension  authority  under 
section  205  of  the  Federal  Power  Act  %vith  respect  to 
initial  rate  schedules.  Middle  South  Energy.  Inc.,  23 
FERC  1  61.277.  81.572  (1983). 
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Allegheny  Power  Service  Corp.;  Filing 

November  14, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  31, 1984. 
Allegheny  Power  Service  Corporation 
(Allegheny)  tendered  for  filing  an 
Agreement  concerning  limiteti  term  and 
supplemental  power  service  among 
Monongahela  Power  Company 
(Monongahela),  the  Potomac  Edison 
Company  (Potomac),  West  Penn  Power 
Company  (West  Penn)  and  Philadelphia 
Electric  Company  (Buyer). 

The  Agreement  sets  forth  terms 
pursuant  to  which  Monongahela, 
Potomac  and  West  Penn  will  deliver  to 
Buyer  344,000  kilowatts  of  limited  term 
power  and  energy  and  86,000  kilowatts 


of  supplemental  power  and  energy  for 
1985  or  such  other  amounts  as  the 
parties  may  agree  on  from  time-to-time 
in  1985  and  in  future  periods. 

The  parties  have  requested  an 
effective  date  of  January  1, 1985,  and 
therefore  request  waives  of  the 
Commission's  notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[PR  Ooc  tt-Han  PIM 11-19-M:  »M  smj 
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Allegheny  Power  Service  Corp^  FMng 

November  14, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  31. 1984. 
Alle^eny  Power  Service  Corporation 
(Allegheny)  tendered  for  filing  an 
Agreement  concerning  limited  term  and 
supplemental  power  service  among 
Monongahela  Power  Company 
(Monongahela).  the  Potomac  Edison 
Company  (Potomac),  West  Penn  Power 
Company  (West  Penn)  and  Atlantic  City 
Electric  Company  (Buyer). 

The  agreement  sets  forth  terms 
pursuant  to  which  Monongahela, 
Potomac  and  West  Penn  will  deliver  to 
Buyer  92,000  kilowatts  of  Umited  term 
power  and  energy  and  23,000  kilowatts 
of  supplemental  power  and  energy  for 
1985  or  such  amounts  as  the  parties  may 
agree  on  from  time-to-time  in  1985  and 
in  future  periods. 

The  parties  have  requested  an 
effective  date  of  January  1, 1985,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
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DC  a0«26.  in  aocordanoe  with  Rules  211 
and  214  «f  the  CoBHnsmon's  Rdes  of 
Practice  and  Prooeflbre  (le  CFR  3«S^1. 
385i214).  All  audi  motions  or  pro  teats 
should  be  5ted  on  or  beiare  November 
27.  MM.  Aotests  will  be  caankfad  iff 
the  Commiaaioa  is  detemning  Ike 
apprafviate  action  to  be  tajeen.  but  will 
■at  aerve  to  make  proteatenta  parties  to 
the  prooeedHig.  Any  person  wishing  to 
becaoM  a  party  aaust  file  a  iBotion  to 
invervene.  Copies  of  this  filing  are  on 
file  with  the  Commiaaion  and  are 
availafaie  for  public  inspection. 

Kenoeth  F.  Phnnii, 

Secretary. 

intBK.  M-aH77  ntad  n-a*.*!  •:4s  «■( 
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A  UgM  Cou;  niing 

Naveaiber  14. 19M. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  29, 1984. 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  revised  rates 
for  its  resale  customers  that  would 
produce  a  decrease  in  rates  and  charges 
to  those  customers.  CP&L  has  also 
tendered  for  filing  Revised  Sheet  Nos.  5- 
8A  to  its  FPC  Electric  Tariff,  Firat 
Revised  Volume  No.  I.  containing 
revised  rates  and  charges  applicable  to 
CP&L's  Ihvee  manidpal,  one  private 
distribution  utility.  18  rural  electric 
cooperatives,  nd  ane  partial 
requirements  sales-for-reaale  customers. 
The  revised  rates  are  contained  in 
proposed  Resaie  Service  Schedules 
RS83-iB,  RS743-2B,  andRSSS-aO  for 
CP&L's  cooperative  municipal  and 
private,  and  partial  requirements 
customers,  respectively.  Accompanying 
resaie  fuel  adjustment  dauae  currently 
in  effect  is  appbcaUe  to  all  rate 
schedules. 

CP&L  atsrtcs  that  the  proposed 
cbaBfes  are  being  made  in  order  to 
change  tiie  maaner  in  which  CP&L 
collects  grass  receipts  taxes  from  its 
sales-lar-resale  cu«toraers.  The  changes 
are  Becetaitated  by  the  fvly  6. 1984. 
action  of  tbe  North  Carolina  General 
Assembly  whereby  it  amended  tbe  law 
regarding  tbe  anrently -effective  6% 
gross  receipts  tax  for  biUs  rendered  on 
and  after  iamaary  1. 1985.  As  of  that 
date,  the  gross  receipts  tax  wiU  be 
3.22%.  and  tbere  wiM  be  a  3%  sales  tax 
Raral  electric  naaperotives  will  be 
required  to  pay  both  taxes  directiy  to 
the  State.  Mnnicipahties  will  pay  the 
sales  tax  portion  directly,  bat  CP&L  will 


continue  to  coUeot  gross  reoeipts  taxes 
from  those  ouatoners.  C^^&L's  private 
distribution  utility  customer  will  pay 
both  the  gross  receipts  and  sales  taxes 
directly. 

The  presently  effective  6%  gross 
receipts  tax  is  included  in  the  base  rates 
contained  in  aQ  three  of  CP&L's 
currently-effective  sales-for-resale  rate 
schedules.  Proposed  Rate  Schedule 
RSd3-lB  removes  the  entire  6%  from  the 
rural  electric  cooperative  rate  and 
results  in  a  rate  reduction  of  $9,140,396 
based  on  billing  comparisons  for  a  1984 
test  period.  Proposed  Rate  Schedule 
RS83^30  reflecU  the  fact  that  the 
Fayetteville  Public  Works  Commission 
will  pay  the  sales  tax  directly  but  CP&L 
wiU  collect  the  3.22%  gross  receipt  tax 
for  sales  to  Fayetteville.  This  results  in  a 
reduction  of  $1,853369  from  that 
customer  based  on  the  biibng 
comparisons  for  a  1964  test  period. 
Proposed  Rate  Schedule  RSd3-2B  has 
been  adjusted  to  reflect  applicable 
changes  for  the  customers  that  buy 
under  the  rate  schedule,  resulting  in  a 
S65.146  reduction. 

CP&L  request  that  the  proposed  rates 
be  accepted  for  filing  without 
suspension  to  become  effective  for 
biUings  on  and  after  January  1. 1985. 
which  coincides  with  the  date  on  which 
the  North  Carolina  law  changes  become 
effective. 

Copies  of  the  appropriate  portions  of 
the  filing  have  been  served  upon  CP&L's 
jurisdictional  resale  customers  and  the 
State  Commissions  of  North  Carolina 
and  South  Carolina. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Captiol  Street.  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
2i,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  p««on  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Coramission  and  are  available 
for  public  inspecbon. 

Kenndk  F.  Plumb, 

Secretary. 

\n  Doc.  M-Mia7S  FIM  IV-tS-M;  MS] 
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CmtaiCarp^Fmng 

Noverriber  14. 1964. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  31. 1984. , 
Centel  Corporation  (Centel)  Southern 
Colorado  Power  Division  (Colorado) 
tendered  for  filing  Electric  Rate 
Adjustment  No.  4  applicable  to  sales  of 
power  and  energy  to  the  City  of  Las 
Animas.  Adjustment  No.  4  refiects 
decrease  in  revenues  from  sales  to  Las 
Animas  of  $74,780.69  based  on  tbe  12 
month  period  ending  December  31, 1984. 
Centel  requests  an  effective  date  of 
January  1, 1985. 

Copies  of  the  fikng  were  served  upon 
the  Qty  of  Las  Animas  and  the 
Colorado  Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filiiig  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phmib. 
Secretary. 

|FR  Doc.  B4-3a371  Piled  rt-l«-M:  k4S  ainl 

anxiNQCooc  sTTz-evn 


(Docket  No.  ER0S- 109-000] 

Consolidated  Edison  Company  of  N«w 
York.  Inc.:  FWng 

November  14. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  5. 1964, 
Coitsolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison  ")  tendered  for 
filing  a  supplement  [the  "Supplement") 
to  its  Rate  Schedule  FERC  No.  69,  an 
agreement  to  provide  transmission 
service  to  The  Connecticut  Light  and 
Power  Company  and  Western 
Massachusetts  Electric  Company,  the 
companies  of  the  Northeast  Utilities 
system  (the  ~NU  Companies").  The 
Supplement  increases  the  transmission 
char^t;  from  2.6  mills  to  2.7  mill.>.  pr.r 
kilowatthour  for  intemiptible 
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transmission  of  power  and  energy 
purchased  by  the  NU  Companies  from 
companies  in  the  Pennsylvania-New 
Jersey-Maryland  power  pool.  The 
Supplement  would  increase  aimual 
revenues  from  jurisdictional  service 
during  Period  I  by  $501.70. 

Con  Edison  requests  waiver  of  the 
notice  requirements  of  §35.3  of  the 
Commission's  requlations  so  that  the 
Supplement  can  be  made  effective  as  of 
September  15, 1084. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
NU  Companies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
PracUce  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  M-Xam  Piled  11-19-M;  8:45  •n) 
BILUNQ  OOOC  STir-OI-M 


[Dockat  No.  ER8S-104-000] 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Filing 

November  14. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  Npvember  5, 1984, 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison")  tendered  for 
filing  a  supplement  (the  "Supplement") 
to  its  Rate  Schedule  FERC  No.  57,  an 
agreement  to  provide  transmission 
service  to  The  Connecticut  Light  and 
Power  Company  and  Western 
Massachusetts  Electric  Company,  the 
companies  of  the  Northeast  Utilities 
system  (the  "NU  Companies").  The 
Supplement  increases  the  transmission 
charge  from  2.6  mills  to  2.7  mills  per 
kilowatthour  for  intemiptible 
transmission  of  power  and  energy 
purchased  by  the  NU  Companies  from 
Central  Hudson  Gas  &  Electric 
Corporation.  The  Supplement  would 
increase  aimual  revenues  from 
jurisdictional  service  during  Period  I  by 
$66.80. 


Con  Edison  requests  waiver  of  the 
notice  requirements  of  S  35.3  of  the 
Commission's  regulations  so  that  the 
Supplement  can  be  made  effective  as  of 
September  15, 1984. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
NU  Companies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825, 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will . 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  M-aosm  Filed  11-lS-M:  8:45  am] 
BIUJNO  CODE  (Tir-OI-M 


(Dockat  No.  ER84-679-0001 

Florida  Power  Corp.;  Order  Accepting 
for  Filing  and  Suspending  Rates, 
Noting  interventions,  Granting  Motion 
for  Summary  Disposition,  and 
Establishing  Hearing  and  Price 
Squeeze  Procedures 

Issued  November  13. 1984. 

Before  Commissioners:  Raymond ). 
O'Connor,  Chairman:  Georgians  Sheldon.  A. 
G.  Sousa.  Oliver  G.  Richard  III  and  Charles 
G.  Stalon. 

On  September  14. 1984,  Florida  Power 
Corporation  (FPC)  tendered  for  filing  a 
proposed  two-step  increase  in  its 
wholesale  power  and  transmission  rates 
to  its  investor-owned,  municipal,  and 
cooperative  customers.*  Step  1, 


'  Under  FPC's  electric  tariff,  the  utility  provides 
either  full  requirements  or  combined  partial 
requirements  and  transmission  service  to  13 
municipal  customers.  Seven  other  customers  receive 
transmission  service  under  the  tariff  in  connection 
with  service  under  separate  interconnection 
agreements.  FPC's  Tiling  also  contains  revisions  to 
separate  contracts  under  which  Reedy  Creek 
Utilities  Company  and  the  City  of  Wauchula, 
Florida,  receive  partial  requirements  service. 
Finally.  FPC  proposes  revisions  to  the  contract 
under  which  Seminole  Electric  Cooperative,  Inc.. 
takes  transmission  and  distribution  service,  and 
supplemental  service. 


reflecting  the  commencement  of 
conunercial  operations  at  the  company's 
Crystal  River  No.  5  Generating  Unit, 
would  increase  jurisdictional  revenues 
by  about  $10.5  million  (9.8%),  based  on  a 
calendar  1985  test  year.  Step  2. 
representing  the  inclusion  of  50%  of 
CWIP  in  rate  base,  would  incease  FPC's 
wholesale  rates  by  an  additional  $1.1 
million,  for  a  total  increase  of  $11.6 
million  (10.8%).  The  company  requests 
an  effective  date  of  November  15, 1984,* 
for  the  Step  1  rates,  and  January  1, 1985, 
for  its  Step  2  rates.  In  addition,  FPC's 
filing  contains  several  proposed  changes 
in  the  terms  and  conditions  of  service. 

Notice  of  FPC's  filing  was  published  in 
the  Federal  Register,'  with  comments 
due,  after  extension,  on  or  before 
October  12, 1984.  Timely  motions  to 
intervene  were  filed  by  Seminole 
Electric  Cooperative,  Inc.  (Seminole) 
and,  jointly,  by  the  Cities  of  Alachua, 
Bartow,  Bushnell,  Chattahoochee,  Fort 
Meade,  Leesburg,  Mount  Dora, 
Newberry.  Ocala,  Quincy,  Wauchula, 
Williston,  Gainesville.  Tallahassee,  St. 
Cloud,  Lakeland,  and  Kissimee,  Florida, 
and  the  Sebring  Utilities  Commission 
(Florida  Cities). 

Seminole  and  the  Florida  Cities 
request  a  five  month  suspension  of  both 
the  Step  1  and  2  rates.  In  support  of  their 
position,  they  have  raised  many  cost  of 
service  issues,  including  allegations  that 
FPC  has:  (1)  Used  an  excessive  rate  of 
return;  (2)  overstated  cash  working 
capital  needs,  fuel  stock  inventory, 
demand  projections,  and  expenses  for 
operations  and  maintenance,  taxes, 
depreciation,  and  nuclear 
decommissioning:  (3)  improperly 
calculated  amounts  relating  to  deferred 
taxes;  (4)  improperly  included  prior- 
period  nuclear  maintenance  expenses, 
certain  production  CWIP,  and  certain 
administrative  and  general  expenses;  (5) 
included  17  oil-fired  units  in  "plant  held 
for  future  use;"  (6)  attempted  to  reflect 
retroactively  differences  in  treatment  by 
this  Commission  and  the  Florida  Public 
Service  Commission  of  CWIP  and  tax 
normalization;  and  (7)  chosen  an 
unnecessarily  expensive  method  for 
funding  spent  nuclear  fuel  burned  in 
prior  periods. 

In  addition,  Seninole  protests  the 
absence  of  voltage  discounts  and 
intemiptible  rates  in  FPC's  tariffs.  The 
Florida  Cities  move  that  the  Commission 
summarily  reject  the  company's 


•  FPC  stales  that  the  Crystal  River  No.  5  unit  is 
expected  to  commence  commercial  operations  on 
November  1, 1965:  in  the  event  that  the  date 
changes,  the  com(>any  will  notify  the  Commission 
and  ^e  affected  wholesale  customers. 

>  49  FR  38180  (1984). 
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inclusion  of  $1,164,000  atbibut^rfe  to  a 
gross  receipts  tax  imposed  by  the  State 
of  Florida  in  the  event  th«t  FT'Cs  rates 
are  wrt  suspended  beyond  December  31, 
19M.  The  Florida  Cities  state  tfiat. 
effective  ^noary  1. 19K,  FTC  wUl  not  be 
required  to  collect  the  tax  from  its 
wkalesale  customers.  Since  the 
company's  rates  are  based  on  a 
calendar  IWS  teat  year,  the  Florida 
Cities  contend  that  the  coaapany's 
mri— ina  of  the  iten  in  rates  to  be 
oiilected  during  1964  is  improper.  Tlie 
Florida  Cities  also  challenge  several 
tariff  provisions  proposed  by  FPC  as 
anticonpetitive  or  discriminatory.* 
Finally,  the  Florida  Cities  request  that 
the  Commissioo  institute  price  squeeze 
procedures. 

Od  October  23, 1984.  FPC  filed  an 
answer.  The  company  acknowledges 
that  it  has  erred  in  amortizing  deferred 
tax  reserve  deficiencies  and  including 
certain  membership  and  industry 
association  dues  as  part  of 
administrative  and  general  expenses.  As 
to  these  two  items,  FPC  states  that  it 
accepts  summary  disposition  but  that 
filing  of  revised  rates  is  uimecessary 
because  the  adjustments  do  not  raise  the 
company's  return  on  equity  above  a 
level  which  is  just  and  reasonable.  The 
company  opposes,  however,  the 
requests  for  maximam  easpension  of  its 
proposed  rates  or  snmmary  disposition 
as  to  the  rnciusion  of  amounts 
attribwtable  to  State  gross  receipts  taxes 
for  any  period  during  1964  that  FPCs 
rates  %»ill  be  collected. 

On  November  5.  1984.  FPC.  Seminole, 
and  the  Florida  Cities  notified  the 
Commission  that  they  had  reached  a 
settlemeot  in  principle  of  all  rate  level 
issues,  reserving  the  terms  and 
condithms  cf  service  for  further 
negotiatioB  and  litigation  if  necessary. 
As  a  result  Seminole  and  the  Florida 
Cities  have  withdrawn  their  request  for 
a  five  month  suspension  of  the 
coafwny's  fibag  and  support  FPCs 
request  for  a  one  day  suspension  of  its 
proposed  rates.  On  November  &  1984, 
counsel  for  FPC  submitted  a  letter 
specifying  the  proposed  settlement 
revenue  levels  v^ch  counsel  states  will 
be  applied  to  all  ot  its  wholesale 
customers. 


*SpecificaU^  tbe  Florida  Citwa  diaUooge 
provnions  which  (1)  prnnit  the  compaay  to  refute 
service  for  eod-uie  load  not  previously  lerved  at 
wtmtwate  or  retafl  ff  this  would  increase  FfC's  niiil 
cost  of  sen'ice  to  CKMting  coatamen:  (2)  snow  PPC 
to  charge  partial  requirements  customers  who  have 
pre\-iously  given  notice  of  conversion  to  fuH 
requirements  serrtce  for  the  adrfttional  toad  in  the 
event  thai  the  cuiiieisiuii  does  not  occur  as 
scheduled:  and  15)  retjuire  one  year's  notice  of 
leniiiTiatiun  of  seiwite.  such  notice  to  given  wtthin 
four  months  of  WCs  filing  of  any  changes  in  the 
tariff. 


DisGvssieii 

Pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,*  ttie  timely,  unopposed 
motions  of  Seminole  and  the  Florida 
Cities  serve  to  make  them  parties  to  this 
proceeding. 

With  respect  to  the  Florid*  Cities* 
motion  fcir  siunmary  dispositioB,  we 
note  that  FPC  of  its  own  decision,  has 
chosen  to  base  its  proposed  rates  on  a 
1985  test  year  in  which  the  company  will 
not  be  paying  a  gross  receipts  tax.  Whik 
our  regulations  allow  a  utility  to  select  a 
test  year  which  begins  beyond  the 
proposed  effective  date  for  its  rate 
increase,  they  do  not  permit  the  utility  to 
get  the  best  of  both  worlds  by  also 
including  an  out-of-pocket  expense  from 
a  prior  year.  Because  FPC  has 
improperly  included  an  out-of-test-year 
expense  in  its  cost  of  service,  we  shall 
grant  the  Florida  Cities'  motion  for 
summary  disposition  and  require  FPC  to 
revise  its  rates  accordingly.  In  light  of 
FPC's  agreement  with  the  customers' 
claims  as  to  calculation  of  the  South 
Georgia  adjustment  and  administrative 
and  general  expenses,  and  becaase  we 
are  requiring  the  company  to  make  a 
compliance  filing  reflecting  the  summary 
disposition  ordered  above,  we  shall 
direct  FPC  to  further  revise  its  rates  to 
reflect  the  additional  two  adjustments.* 

Our  preliminary  review  of  FPC's  filing 
and  the  pleadings  indicates  that  the 
proposed  rates  have  not  been  shown  to 
be  just  and  reasonable  and  may  be 
unjust,  unreasonable,  unduly 
discriminatory  or  preferential  or 
otherwise  unlawfiil.  Accordingly,  we 
shall  accept  the  proposed  rates  for  filing, 
as  modified  by  summary  disposition, 
and  we  shall  suspend  them  as  ordered 
below. 

In  West  Texas  Utilities  Co^  18  FERC 
\  61.189  (1962),  we  stated  that  rate  fihngs 
would  ordinarily  be  suspended  for  one 
day  where  preliminary  review  indicates 
that  the  rates  may  be  unjust  and 
unreasonable,  but  may  not  generate 
substantially  excessive  revenues,  as 
defined  in  West  Texas.  We  also  stated 
in  that  order  that  we  would  consider 
extraordinary  circumstances,  such  as 
where  the  customers  specifically  request 
a  nominal  suspension  for  settlement 
purposes.  Based  upon  the  interveners' 
consent  to  a  one  day  suspension,  we 
shall  suspend  the  proposed  Step  1  and  2 


MS  CFR  3SS.214. 

*  We  Hho  note  that,  as  to  (he  diiipnted  terms  arxi 
conditions.  FPC  has  agreed  not  to  implement  them 
until  the  parties  have  resolved  their  differences.  In 
the  event  that  the  parties  are  unable  to  do  so.  FPC 
stats  that  it  will  defer  implementation  until  the 
Commission  issues  a  final  decision  on  the  merits  of 
its  proposal. 


rates,  as  modified,  for  those  cwstomers 
for  one  day,  to  become  effective,  subject 
to  refund,  on  November  18, 1984,  and 
January  2, 1985,  respectively.  Further,  as 
to  those  cQstomers  which  have  not 
intervened  and  which  are  itot  parties  to 
the  November  5, 1964,  request  for  a  one 
day  suspension,  we  shall  also  suspend 
the  proposed  Step  1  and  2  rates,  as 
modified,  for  one  day,  based  on:  (1)  The 
company's  commitment  to  offer  Ae 
settlement  provisions  to  all  affected 
customers,  (2)  oar  expectation  that  the 
company  will  seek  to  implement  the 
settlement  rates  on  an  interim  basis  in 
the  near  future,  and  (3)  the  reduced     ~ 
revenue  levels  stated  in  FPCs 
November  8  letter.  However,  as  to  any 
non-intervening  or  non-settling 
customer,  we  expressly  reserve  the 
option  to  revisit  the  suspension  question 
if  the  lower  settlement  rates  are  not 
implemented  promptly  in  lieu  of  the  filed 
rates. 

In  hght  of  the  price  squeeze 
allegations,  we  shall  institute  price 
squeeze  procedures  and  phase  those 
proceedings*  in  accordance  with 
Commission  policy  and  practice  as 
established  in  Arkansas  Power  &  Light 
Co..  8  FERC  \  61,131  (1979). 

The  Commission  orders: 

(A)  The  Florida  Cities'  motion  for 
summary  disposition  isherby  granted. 
Within  thirty  (30)  days  of  the  date  of  Ais 
order.  FPC  shall  file  revised  tariff  sheets 
and  related  cost-supporting  statements 
reflecting  the  exclusion  of  State  gross 
receipt  taxes  from  the  company's  cost  of 
service,  as  well  as  FPC's  recalculation  of 
the  amortized  deferred  tax  reser\'e 
deficiencies  and  its  administrative  and 
general  expenses. 

(B)  FPC's  proposed  Step  1  and  Step  2 
rates,  as  modified  by  Ordering 
Paragraph  (A),  are  hereby  accepted  for 
filing  and  suspended  for  one  day  from 
the  proposed  effective  dates,  to  become 
effective,  subject  to  refund,  on 
November,  16. 1984,  and  January  2. 1965. 
respectively. 

(C)  Pm^oant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  C3=R  Chapter  I), 
and  public  hearing  shall  be  held 
concerning  the  justness  and 
reasonableness  of  FPC's  rates. 

(D)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within  ten 
(10)  days  of  the  date  of  this  order. 


J 
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[E]  A  pieswiiig  administrative  law 
fudge,  to  be  designated  by  the  Chief 
Administrative  Law  )i>dge,  shall 
convene  a  oonferenoe  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  after  senrioe  of  top  sheets  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Conunission.  825  North 
Capitol  Street  NE.,  Washiagtcn.  O.C. 
20426.  The  presidiRg  fudge  is  authorized 
to  estabtiah  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Cofanission's  Rules  at  fVactice  and 
Procedure. 

(F)  The  Coramiflsion  hereby  orders 
initiation  of  price  squeeze  procediB-es 
and  further  orders  that  this  proceeding 
be  phased  so  that  the  pritx  squeeze 
procedores  begin  after  issuance  of  a 
Commission  opinion  establishing  the 
rate  which,  but  for  oonstderattoa  ai 
price  squeeze,  would  be  put  and 
reasonable.  The  presiding  judge  may 
modify  this  schedule  for  good  cause.  The 
price  squeeze  portion  of  this  case  shall 
be  governed  by  the  procedures  set  forth 
in  S  2.17  of  the  Commission's  re;gulations 
as  they  may  be  modified  prior  to  the 
initiation  of  the  price  squeeze  phase  of 
this  proceeding. 

(C)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 


By  the  Commission. 
Kenneth  F.  Plumb, 

Secretory. 

|FB  Doc  M~a0382  FiM  1I-1»-»I;*4S  mbJ 
BNXINO  CODE  STir-Oi-M 


Florida  Power  and  Light  Cou;  Filing 

November  14, 1984. 

The  fifing  Company  submits  the 
following: 

Take  notice  that  on  October  29, 1984, 
Florida  Power  and  Light  Company 
[FP&L)  tendered  for  filing  the  following 
documents: 

(1)  Attachment  A  to  Agreement  for 
Full  Requirements  Electric  Service  by 
Florida  Power  &  Light  Company  to 
Seminole  Electric  Cooperative.  Inc.  (Full 
Requirements  Service  Agreement). 

(2)  Exhibit  A  to  the  Full  Requirements 
Service  Agreement  for  the  Black  Creek 
delivery  point. 

(3)  Exhibit  A  to  the  Full  Requirements 
Service  Agreement  for  the  Calusa 
delivery  point. 

(4)  Revised  Sheet  Nos.  23.  24  and  25  of 
Florida  Power  6  Light  Company  FERC 
Electric  Tariff  First  Revised  Vc^ume  No. 
1  (Tariff). 

(5)  Attachment  C  to  Aggregate  Billing 
Partial  Requirements  Service  Agreement 


between  Florida  Power  ft  Light 
Company  and  Seminole  Electric 
Cooperative.  Inc.  (ABPRSA). 

(6)  Exhibit  A  to  the  ABPRSA  Cor  the 
Black  Cre^  delivery  point. 

(7)  Exhibit  A  to  the  ABPRSA  for  the 
Calusa  delivery  point. 

FP&L  states  that  the  above  listed 
documents  provide  for  the  terimination 
of  full  requirements  electric  service  at 
the  Calusa  and  Black  Creek  delivery 
points  under  the  Full  Requirements 
Service  Agreement  and  FP&L's  Tariff 
and  provide  for  the  commencement  of 
partial  requirements  electric  service  at 
such  delivery  points  under  the  ABPRSA 
as  of  October  29, 1984. 

This  filing  is  being  made  in 
accordance  with  the  terms  and 
conditions  of  the  ABPRSA  and  the  Full 
Requirements  Service  Agreement 
previously  filed  with  the  Commission  in 
Docket  Na  ER84-379-000  and  for  the 
reasons  stated  above.  Should  a  waiver     ^ 
of  Section  35.3  of  the  Commission's 
Regulations  be  necessary,  FP&L 
respectfully  request  that  such  waiver  be    «* 
granted  to  this  extent  that  Items  1 
through  7.  above,  be  made  effective 
October  29, 1984. 

FP&L  states  that  this  filing  has  been 
served  upon  each  of  its  wholesale 
customers. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Reguldtory  Commission,  825 
Nwth  Capitol  Street  NW,  Washington, 
D.C  2042&  in  accordanoe  with  Rales  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
26. 1984.  Protests  will  be  considered  by 
the  Coramissioa  in  deterauniog  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihi^  are  on  file 
with  the  CoauBissioo  and  are  available 
for  pablic  inspection. 
F.  PhMh. 


Secretary. 

imOac 
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(Docket  No.  ER85-101-000] 
Florida  Power  &  LIgM  Co.;  Filing 

November  14.  igB«. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Florida  Power  ft  light 
Company  (FPL),  on  November  5. 1964, 
tendered  for  filing  a  contract  executed 
by  both  parties  entitled  *Contr«ct  for 


Interchange  Service  Bet»»e«n  Florida 
Power  ft  Light  Company  and  Oty  of 
Gainesville,  Flordia".  PPL  states  that 
this  Contract  supersedes  the  existing 
contract  which  is  on  file  with  the 
Commission,  designated  as  FPL  Rate 
Schedule  FERC  No.  27.  as  supplemented. 

FPL  respectfufly  requests  that  the 
proposed  Contract  be  made  effective  on 
October  29. 1964  and  therefore  requests 
waiv'er  of  the  Commission's  notit» 
requirement.  FPL  states  that  the  City  of 
Gainesville,  Florida  supports  FPL's 
requests  for  such  waiver.  According  to 
FPL,  a  txjpy  of  this  filing  was  served 
upon  the  City  of  Gainesville,  Florida. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  CommissJon's  Rules  of 
Practice  and  Procedure  (16  CFR  365.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fifing  are  on  file 
with  the  CoHMnission  and  are  available 
for  public  inspection. 
fCeBnefB  F .  Pfuiini, 
Secretary. 

|FR  Doc  M-aOBM  Filed  It-lV-M:  845  am] 
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(Dockst  No.  ER8S-10S-000] 

Green  Mountain  Powrer  Corp.;  FMng 

November  14. 1M4. 

The  filing  Company  submits  the 
following: 

Take  notioe  that  Groen  Mountain 
Power  Corporation  (Green  Mountain)  on 
November  5. 1984.  filed  a  Notice  of 
Termination  of  its  Rate  Schedule  FERC 
No.  89  with  respect  to  Bertin  gas  turbine, 
between  Green  Mountain  Power 
Corporation  (Seller)  and  Central 
Vermont  Pablic  Service  Corporatioo 
(Buyer)  dated  as  of  April  6, 1978.  Under 
the  terms  t>f  the  purchase  agreement,  the 
sale  took  place  in  the  period  from  April 
1, 1978  to  April  3a  1978. 

Green  Mountain  states  that  the  Notice 
of  Termination  was  served  on  the 
oontrecting  parties  and  the  regulatory 
commissions  of  d»e  State  of  Vermont, 
where  the  contracting  parties  operate. 
Green  Mountain  has  also  reqtjested  a 
waiver  of  the  notice  requirement,  so  that 
the  Notice  of  TerminBtion  will  be  made 
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elective  as  of  the  April  30, 1978 
termination  date  provided  for  in  the 
purchase  agreement  with  Central 
Vermont  Public  Service  Corporation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  M-«)3as  nied  11-I»-M:  8:45  ami 
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(Docket  No.  ERS5-70-000) 

Iowa  Power  and  Light  Co.;  FHing 

November  14, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  29, 1984, 
Iowa  Power  and  Light  Company  (Iowa) 
tendered  for  filing  a  Notice  of 
Cancellation  of  a  Participation  Power 
Agreement  (Agreement)  dated  April  28, 
1972  between  Iowa  and  Iowa-Illinois 
Gas  and  Electric  Company  (lowa- 
Ulinois),  designated  as  Iowa  Power  and 
Light  Company  Rate  Schedule  No.  43. 

Iowa  states  that  the  Agreement 
expired  on  its  own  terms  on  June  1, 1973; 
that  the  Notice  of  Cancellation  was 
mailed  to  lowa-IUinois,  the  only 
purchaser  from  Iowa  under  the 
Agreement;  and  that  the  filing  was 
mailed  to  Iowa-Illinois  and  the  Iowa 
State  Commerce  Commission. 

Iowa  requests  an  effective  date  of 
June  1, 1973  and  therefore  requests  a 
waiver  of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
26. 1964.  Protests  will  be  considered  by 
the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc  S4-303as  Filed  Il-1»-a4:  8:45  *m| 
MLUNQ  CODE  (TIT-OI-M 


(Docket  No.  ELS5-5-000] 

Louisiana  Public  Service  Commission 
V.  Arkansas  Power  &  Light  Co.  et  al.; 
Complaint 

November  14, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  29, 1984, 
the  Louisiana  Pubhc  Service 
Commission,  pursuant  to  Rule  206  of  the 
Rules  of  Practice  and  Procedure  of  the 
Federal  Energy  Regulatory  Commission 
(18  CFR  385.206)  filed  a  Complaint 
against  Arkansas  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  Middle  South  Utilities,  Inc. 
and  Middle  South  Service,  Inc.  The 
Louisiana  Commission  requests  that  the 
Commission  institute  a  proceeding 
under  Section  205  and  206  of  the  Federal 
Power  Act  (16  U.S.C.  824d  and  824e)  and 
make  the  following  determinations: 

a.  A  Unit  Power  Purchase  Agreement 
for  the  sale  of  31.5%  of  Independent  Unit 
No.  2,  a  coal-fired  electric  generating 
unit  located  in  the  State  of  Arkansas, 
between  Arkansas  Power  &  Light  Co. 
and  Mississippi  Power  &  Light  Co.  for  a 
five  year  term  with  an  option  for  an 
additional  20  years  term,  violates  the 
requirement  of  a  regulatory  filing  of  rate 
and  contractual  changes  under  Section 
205  of  the  Federal  Power  Act  (16  U.S.C. 
824d)  and  Section  205  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  C.F.R.  S  385.205),  is 
discriminatory,  unfair  an  unreasonable 
and  violates  the  Federal  Power  Act, 
violates  the  traditional  arrangements 
among  the  Middle  South  Utilities  System 
operating  companies,  and  violates  the 
agreement  proposed  by  Middle  South 
Services,  Inc.  to  govern  transactions 
among  the  Middle  South  Utilities 
operating  companies; 

b.  The  Unit  Power  Purchase 
Agreement  for  the  sale  of  Independent 
Unit  No.  2  be  declared  null  and  void; 
and, 

c.  Formal  proceedings  be  stayed 
pending  the  final  resolution  of  FERC 
Docket  No.  ER82-483-000,  except  that 
dicovery  be  permitted  for  the 
perpetuation  of  testimony  for  future  use 


in  this  proceeding  and  the  case  be 
assigned  to  a  presiding  administrative 
law  judge  to  presiding  administrative 
law  judge  to  preside  over  the  discovery 
process. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NW., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  December  14, 1984.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  complaint  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  84-303*7  Filed  11-19-S4i  8:46  ua] 
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[Docket  No.  ERe$-9»-000] 
Mississippi  Power  A  Ught  Co.;  HIing 

November  14, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  5, 1984 
Mississippi  Power  &  Light  Company 
(MP&L)  tendered  for  filing  a  fully 
executed  Agreement  for  Establishment 
of  an  Additional  SMEPA  Off-System 
Delivery  Point  dated  August  22, 1984. 
between  MP&L  and  South  Mississippi 
Elecric  Power  Association  (SMEPA).    . 
This  Agreement  supplements  the 
Interchange  Agreement  entered  into 
between  MP&L  and  SMEPA  July  18. 
1979,  and  filed  with  the  Commission  in 
FERC  Docket  No.  ER79-529.  Under  that 
Interconnection  Agreement,  MP&L 
agreed  among  other  things  to  transmit 
capacity  and  energy  over  MP&L's 
transmission  system  from  SMEPA 
facilities  to  SMEPA  Off-System  Delivery 
Points.  The  August  22, 1984  Agreement 
establishes  an  additional  Off-System 
Delivery  Point  to  which  SMEPA 
Capacity  and  energy  is  to  be  transmitted 
over  MP&L's  transmission  system.  The 
proposed  change  does  not  affect  the 
present  level  of  billings  on  service 
rendered  by  MP&L  to  SMEPA  under  the 
service  schedules  of  the  MP&l^SMEPA 
Interconnection  Agreement. 

To  the  extent  necessary,  MP&L 
requests  waiver  of  the  Commission's 
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notice  requirements  to  permit  Ike 
Agreement  to  become  effective  as  of 
August  22. 1984. 

A  copy  of  this  filing  has  been  mailed 
to  SMEPA  and  to  the  Mississippi  Public 
Service  Commission,  according  to 
MP&L 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  die  Federal 
Energy  Regulatory  Commission  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Comnrnssion's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385^14).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 19B4.  IVotests  will  be  considered  by 
the  Commission  in  determining  the 
'appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Dnc  M-JI03M  Filed  tl-18-M:  8:45  maH 
BUiJHO  coat  S717-0t-M 


(Docket  No.  ER8S-74-000] 
Montaup  Electric  Co.;  FHing 

November  14. 19M. 

The  filing  Compacy  submits  the 
following: 

Take  notice  that  an  October  30, 1964. 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  an  admendment  d 
the  Unit  Sales  Contract  between 
Montaup  and  Taunton  Municipal 
Lighting  Plant  for  the  sale  of  capacity 
and  energy  from  Canal  Unit  No.  2  (FERC 
Rate  Scfaedufe  No.  70).  The  amendment 
extends  this  unit  saie  for  a  three-year 
period  beginning  November  1. 1964.  The 
percentage  (1.7123-10  mw)  remains  the 
same  as  in  the  original  Ag.'^emenL  The 
capacity  charge  is  $4.48  per  kilowatt  per 
month.  Attachment  A  provides  the  cost 
justlilcation  for  this  figure. 

Montaup  requests  waiver  of  the  60- 
day  notice  requirement 

According  to  Montaup  ot^ies  of  the 
filing  have  been  served  upon  the 
Massachusetts  Department  of  Public 
Utilities  and  Taunton  Municipal  Lighting 
Plant. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motkms  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KeoMfft  F.  PhonK 
Secretary. 

|FR  Doc  84-30888  FiM  11-lB-M:  848  utl 
BILLINQ  COOC  trU-OI-ll 


(Docket  No.  ER8S-1t»-«0e] 
Montaup  Electric  Co.;  Filing 

November  14. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  S,  1964 
Montaup  Electric  Company  ("Montaup" 
or  "the  Company")  tendered  for  filing 
rate  schedule  revisions  incorporating  a 
new  M-10  rate  for  all-requirements 
service  to  Montaup's  affiliates  Eastern 
Edison  CUimpany  ("Eastern  Edison")  in 
Massachusetts  and  Blackstone  Valley 
Electric  Company  ("Blackstone")  in 
Rhode  Island  and  contract  demand 
service  to  three  non-affiliated 
customers:  the  Town  of  Middleborou^ 
in  Massachusetts  and  Pascoag  Fire 
District  and  Newport  Electric 
Corporation  in  Rhode  Island.  The  rate 
schedule  revisions  provide  for  a  first- 
step  increase  of  $16.6  million,  or  6.4%, 
and  a  second-step  increase  of  $17.6 
million,  or  an  additional  0.4%.  Montaup 
requests  that  the  first-step  rates  be 
made  effective  on  January  S.  1985  and 
that  the  second-step  rates  be  made 
effective  on  January  6, 1985. 

This  increase  is  requested  to  offset  the 
increase  in  Montaup's  costs  over  the 
1984  level  being  recovered  through  the 
M-9  rates  and  to  include  additional 
construction  work  in  progress  ("CWIP") 
in  rate  base  pursuant  to  section 
35.26(c)(3)  of  the  Commission's 
regulations.  The  filing  (1)  increases  the 
demand  charge  from  $15.02708  per  KW/ 
month  as  provided  in  the  M-©  rate  as 
currently  charged  to  Montaup's  affiliates 
to  $17.21104  per  KW /month  in  the  first 
step  and  $17.34467  in  the  second  step,  (2) 
decreases  the  energy  charge  from  3.0275 
cents  per  kwh  as  provided  in  the  M-© 
rate  to  2.7674  cents  per  kwh,  and  (3J 
incorporates  changes  in  the  fuel 
adjustment  clause  to  reflect  recent 


changes  in  the  Commission's  regulations 
governing  fuel  clauses.  The  filing  also 
includes  related  changes  in  agreements 
under  which  Eastern  Edison  and 
Blackstone  rent  transaussion  facilities  to 
Montaup  and  Montaup  rents  such 
facilities  to  Eastern  Edison. 

Montaup's  fihng  was  served  on  the 
affected  customers  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol,  NE..  Washington.  D£L 
20426.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  ort  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on  file 
with  ttie  Commission  and  are  available 
for  public  inspection. 
Kennefli  F.  Plumb, 
Secretary. 

im  Doc  M-S0888  Fttad  11-18-8*^  848  «n| 
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[OPTS-530e4;  FRL-2673-3] 

Premanufacture  Notices;  Monthly 
Status  Report  for  July  1964 

Correction  I 

In  FR  Doc.  84-24751  beginning  on  page 
36913  in  the  issue  of  Thursday. 
September  20, 1964.  make  the  following 
corrections: 

L  On  page  36014.  Table  L  PMN  Na 
84-966,  second  coiamn.  "Oligomaric" 
should  read  "Oligomeric";  and  in  PMN 
No.  64-086,  second  column.  "t4;6KlisBlfo- 
2-mapiithykzD)"  should  read  "(4.6- 
disuUo^-naphdiTiaxo)". 

2.  On  page  SBBiA.  TaMe  U.  PMN  No. 
84-86S.  second  ooinmn,  "Portein"  sboiild 
read  "Protein  ".  and  in  PMN  Na  84-678, 
second  cohuno.  "milamine"  should  read 
"melamine". 

3.  On  page  38916.  Table  IV,  PMN  Na 
83-661.  second  cohamn.  "Carbocyeiic" 
should  read  "Cartjocydic":  and  in  PMN 
No.  64-54a  second  cohtmn.  "Siloyanes" 
should  read  '^Siloxanes". 

4.  On  page  36919,  Table  V.  PMN  No. 
84-274,  aemni  ooluom,  **(— l-XO-l- 
propenyljOXY] "  should  read  ^Ct-OJTO- 
2-propen>H)0'fYf' . 

Boxmo  cooE  iGOS-oi-a 
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(SAB-FRL-2721-1] 

Ctosn  AJr  Scientific  Advlsofy 
Committee,  Science  Advisory  Board, 
SuiKommittee  on  the  Metionai 
Ambient  Air  Quaity  Standard  Setting 

Process;  Open  Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  a  meeting  of  the  Clean  Air 
Scientific  Advisory  Commmittee's 
(CASAC)  Subcommittee  on  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
Setting  Process  will  be  held  on 
December  6-7. 1984  in  Room  1101 W. 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  D.C 
The  meeting  will  begin  at  1:30  p.m.  on 
December  6, 1984  and  adjourn  at  12:00 
noon  on  December  7, 1984. 

The  purpose  of  the  meeting  is  to 
examine  the  process  whereby  the 
Agency  sets  NAAQS's.  The 
Subcommittee  will  gather  information 
from  the  Agency  and  the  interested 
public  on  means  to  improve  this  process. 

The  meeting  is  open  to  the  public; 
however,  seating  is  limited.  Any 
member  of  the  public  wishing  to  attend, 
make  a  presentation,  or  obtain 
information  should  contact  Mr.  A. 
Robert  Flaak,  Executive  Secretary, 
Clean  Air  Scientific  Advisory 
Conmiittee,  Science  Advisory  Board,  by 
close  of  business  November  30, 1984. 
The  telphone  number  is  (202)  382-2552. 

Dated-  November  13, 1964. 
Tetry  F.  Yo«ie. 
Director,  Science  Advisory  Board. 

|FR  Doc  84-30428  Filed  11-I9-M:  •:45  ami 
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Science  Advisory  Board,  Executive 
Committee;  Open  Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  of  the  Science  Advisory 
Board.  The  meeting  will  be  held  on 
December  5-6  in  Room  1101  West 
Tower.  EPA  Headquarters,  401  M  Street. 
SW,  Washington.  D.C  The  meeting  will 
begin  at  approximately  9:15  am  on 
December  5  and  will  adjourn  at 
approximately  12  noon  on  December  6. 

The  agenda  for  the  meeting  will 
include  reports  of  Subcommittees  and 
Conunittees  including:  Environmental 
Health  Committee  review  of  Health 
Assessment  Documents  for  Cadmium. 
Manganese,  Chromium. 
Trichloroethylene.  Perchloroethylene, 


Vinylidene  Chloride,  Ethylene  Oxide, 
and  Ethylene  Dichloride.  The  Committee 
will  also  discuss  the  conclusions  of  the 
Environmental  Effects,  Transport  and 
Fate  Committee  review  of  incineration 
of  hazardous  wastes  at  sea  and  on  land. 
Research  Outlook  1985,  and  other  items 
of  Member  interest. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend 
or  obtain  information  should  contact  Dr. 
Terry  F.  Yosie,  Director,  Science 
Advisory  Board,  (202)  382-4126  before 
close  of  business  November  26, 1984. 
Teny  F.  Yoaie, 

Director,  Science  Advisory  Board. 
November  13, 1984. 

int  Doc.  M-3IM2S  Filed  ll-lS-ai  «:45  ami 
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[OPTS-5150;  TSH-FRL  2693-7] 

Certain  CItemicals;  Premanufacture 
Notices 

Correction 

In  FR  Doc.  84-27141,  beginning  on 
page  41100,  in  the  issue  of  Friday, 
October  19, 1984,  make  the  following 
corrections:  on  page  41100,  column 
three,  under  PMN  84-1230,  eighth  line. 
"<"  should  read  ">".  On  page  41101, 
column  two,  under  PMN  8S-10,  fu^t  line, 
"Point"  should  read  "Pont". 

MLUNa  cooe  isos-oi-m  \ 


[PF-3S8;  PH-FRL  2693-S] 

Certain  Companies;  Pesticide 
Tolerance  Petitions 

Correction 

In  FR  Doc.  84-27140,  beginning  on 
page  40658,  in  the  issue  of  Wednesday, 
October  17, 1984,  make  the  following 
corrections: 

1.  On  page  40659,  column  one,  under 
"I.  Initial  Filings",  paragraph  1.,  fifth 
line,  the  last  word  should  read 
"pendimethalin",  and  on  the  seventh 
line,  the  first  word  should  read 
"dinitrobenzenamine". 

2.  In  paragraph  2.,  last  line  before  the 
table,  the  first  word  should  read 
"Pyridazinone". 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-53063:  FRL— 26456-6] 

Premanufacture  Notices  Monthly 
Status  Report  for  June  1984 

Correction 

In  FR  Doc.  84-20420  beginning  on  page 
31138  in  the  issue  of  Friday,  August  3. 
1984.  make  the  following  corrections: 

1.  On  page  31189,  Table  L  third 
column,  entries  one,  two.  and  three,  "(6/ 
15/83)"  should  read  "(6/15/84)". 

2.  On  the  same  page.  Table  I,  second 
column,  entry  four.  "49  FR  24782  (6/15/ 
83)"  should  be  removed:  and  in  the  third 
column,  entry  four.  "Do"  should  read  "49 
FR  24782  (6/15/84)". 

3.  On  the  same  page.  Table  I.  third 
column,  entries  Hve  through  eighteen, 
"(6/15/83)"  should  read.  "(6/15/84)". 

4.  On  the  same  page.  Table  I,  PMN  No. 
84-815,  second  column,  "4,4'- 
diphenylemthane"  should  read  "4,4'- 
diphenylmthane"  and 
"polyporpozxylated"  should  read 
"polypropoxylated";  PMN  No.  84-831, 
second  column.  "Strene"  should  read 
"Styrene":  PMN  No.  84-838.  second 
column,  "naphthalenecartboxamide" 
should  read  "naphthalenecarboxamide"; 
PMN  No.  84-848,  second  column,  "Alyl" 
should  read  "Alkyl";  PMN  No.  84-854. 
second  column,  "(octadecylozxy)" 
should  read  "(octadecyloxy)";  cmd  PMN 
No.  84-469,  second  column,  "4- 
Acetylamino)"  should  read  "4- 
Acetylaminoj". 

5.  On  page  31140,  Table  I,  PMN  No. 
84-882,  second  colunm.  "dochloro" 
should  read  "dichloro". 

6.  On  the  same  page.  Table  II,  PMN 
No.  84-671.  second  column, 
"carbonmonocylic"  should  read 
"carbomonocylic";  PMN  No.  84-701, 
second  column,  "polymer"  should  read 
"polymer";  PMN  No.  84-707,  second 
column,  "Polyesterimide"  should  read. 
"Polyamideimide":  PMN  No.  84-708. 
second  column,  "gylcerin"  should  read, 
"glycerine";  PMN  No.  84-713,  second 
column.  "Acrulated"  should  read. 
"Acrylated";  PMN  No.  84-722.  second 
column.  "l-Naphthalenesulfonic"  should 
read  "1-Naphthalene  sulfonic";  and 
"azol-barium"  should  read  "azo]- 
barium". 

7.  On  page  31141,  Table  II,  PMN  No. 
84-734,  second  column,  "terpolymen" 
should  read  "terpolymer";  and  PMN  No. 
84-787,  second  column,"Hydrocyl" 
should  read  "Hydroxyl". 
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a  On  page  31142,  Table  III,  PMN  No. 
84-734.  second  column,  "resin"  should 
follow  "phenolic". 

9.  On  page  31143,  Table  IV,  PMN  No. 
83-1232,  second  column,  "diamines, 
and"  should  read  "diamines,  an". 

10.  On  the  same  page.  Table  V,  PMN 
No.  82-388,  second  column  should  end 
with  "zinc  salt.". 

11.  On  page  31144,  Table  V,  PMN  No. 
84-306,  second  column,  "oxy',  methyl 
ester"  should  read,  "oxy-,  methyl  ester" 
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FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Hied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal 
Marilime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  15  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for  coments 
are  found  in  S  572.603  of  Title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.  202-010676. 

Title: 

Mediterranean  /U.S.A.  Freight 
Conference. 

Parties: 

Atlanttrafik  Express  Service 

Achille  Lauro 

C.I.A.  Venezolana  de  Navegation 

Compania  Trasatlantica  Spanish  line. 
S.A. 

Constellation  Lines/Medamer 
Shipping  Co..  Ltd. 

Costa  Line 

d'Amico  Societa  di  Navigazione  per 
Azioni 

Farrell  Lines,  Inc. 

Flota  Mercante  Grancolombiana  S.A. 

"Italia"  Societa'  Per  Azioni  di 
Navigazione 

jugolinija 

jugooceanija 

Lykes  Bros  Steamship  Co.,  Ltd. 

Nedlloyd  Lines 

Nordana  Line/Danneborg  Lines  AS 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  agreement 
would  establish  a  new  conference 
agreement  in  the  trade  from  various 
ports  and  points  in  countries  bordering 
on  the  Mediterranean  Sea  and  from 


points  in  Continental  Europe  to  United 
States  Atlantic  and  Gulf  ports,  to  U.S. 
inland  and  coastal  points  via  such  ports 
and  to  ports  and  points  in  Puerto  Rico. 
Existing  conference  agreements  in  this 
trade  in  which  the  parties  participate 
will  be  terminated  within  ninety  days  of 
the  effectiveness  of  Agreement  202- 
010676. 

Agreement  No.  202-010677. 

Title:  Iberian-U.S.  North  Atlantic  Ports 
Westbound  Stabilization  Agreement. 

The  Iberian/U.S.  North  Atlantic 
Westbound  Freight  Conference 
(Agreement  No.  202-009615) 
A.P.  Moller-Maersk  Line 
Synopis:  The  proposed  agreement 
would  permit  the  parties  to  agree  upon 
rates  and  tariff  provisions  in  the  trade 
from  Spanish  and  Portuguese  ports  and 
points  in  Continental  Europe  via  either 
direct  or  tansshipment  service  to  U.S. 
Atlantic  ports  in  the  Hampton  Roads/ 
Portland,  Maine  range  an  to  U.S.  coastal 
and  interior  points  via  such  ports.  It 
would  also  permit  the  parties  to  discuss 
and  exchange  statistics  and  to  share 
facilities  in  connection  with  the 
functions  permitted  by  the  agreement. 
Agreement  No.  203-010678. 
Title:  Mediterranean— U.S.  South 
Atlantic  and  Gulf  Ports  Westbound 
Stabilization  Agreement. 
Parties: 
The  Med-Gulf  Conference  (Agreement 

No.  202-009522) 
A.P.  Moller-Maersk  Line 
Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  agree  upon 
rates  and  tariff  provisions  in  the  trade 
from  Italian,  French  Mediterranean, 
Portuguese,  Spanish  and  Spanish  North 
African  Ports  (excluding  Spanish  ports 
north  of  Portugal)  and  all  points  in 
Continental  Europe  to  U.S.  South 
Atlantic  ports  in  the  Moorehead  City, 
North  Carolina/Brownsville,  Texas 
range  and  to  U.S.  coastal  and  interior 
points  via  such  ports.  It  would  also 
permit  the  parties  to  discuss  and 
exchange  statistics  and  to  share 
facilities  in  connection  with  the 
functions  permitted  by  the  agreement. 
Agreement  No.  203-010679 
Title:  Italy-U.S.  North  Atlantic  Ports 
Westbound  Stabilization  Agreement 
Parties: 

The  West  Coast  of  Italy,  Sicilian  and 
Adriatic  Ports/North  Atlantic  Range 
Conference  (Agreement  No.  202- 
002646) 
A.P.  Moller-Maersk  Line 
Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  agree  upon 
rates  and  tariff  provisions  in  the  trade 
.'  from  ports  and  points  in  Italy  and 
Yugoslavia  and  other  points  in 
Continental  Europe  to  U.S.  ports  in  the 


Hampton  Roads/Portland  range  and  to 
U.S.  coastal  and  inland  points  via  such 
ports.  It  would  also  permit  the  parties  to 
discuss  and  exchange  statistics  and  to 
share  facilities  in  connection  with  the 
functions  permitted  by  the  agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  15. 1984. 
Frands  C.  Humey. 

Secretary. 
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Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
N.W..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.  202-002846-056. 

Title:  West  Coast  of  Italy,  Sicilian  and 
Adriatic  Ports/North  Atlantic  Range 
Conference. 

Parties: 

Atlanttrafik  Express  Service 

C.ia  Trasatlantica-Spanish  Line 

Constellation  Lines,  S.A. 

Costa  Line 

Egyptian  Navigation  Co.,  Ltd. 

Farrell  Lines,  Inc. 

"Italia"  Societa'  per  Azioni  di 
Navigazione 

Jugolinija 

Nedlloyd  Lines 

Sea-Land  Service,  Inc. 

Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  ninety 
days  after  the  Mediterranean/U.S.A. 
Conference  Agreement  becomes 
effective. 

Agreement  No.  202-005660-039. 

Title:  Marseilles  North  Atlantic  U.S.A. 
Freight  Conference. 

Parties: 

Italia,  S.p.A.N. 

Nedlloyd  Lines 

Sea-Land  Service,  Inc. 

Zim  Israel  Navigation  Co..  Ltd. 
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Synopsis:  The  proposed  amencbnent 
would  tenninate  the  agreement  ninety 
days  after  the  Mediterranean/U^SA. 
Conference  Agreement  becomes 
effective. 

Bf  Order  of  the  Federal  Maritime 
Commissioa. 

Dated:  November  15. 1964. 
nands  C.  Huraey, 
Secntary. 
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FEDERAL  RESERVE  SYSTEM 


CoMwnunNy  BankslMfM,  Incest  aL; 
AppNcallofw  Tp  Engag*  ^  Movo  In 


The  companies  listed  in  this  notice 
have  filed  an  application  under 
9  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225^(a)(l))  for  the  Board'a 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  J  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  bsted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banding  practices."  Any  request  of  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  or  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  December  7. 1984. 

A.  Fadnal  Raaarva  Bank  of  Atlanta 

(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Community  Banksharea,  Inc., 
Comeba,  Georgia:  to  engage  de  novo  in 
management  consulting  to  depository 
institutions. 

B.  Fadfltal  Reserve  Bank  of 
Minneapolis  (Bruce  ].  Hedblom.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  S5480: 

1.  First  Bank  System,  Inc., 
Minneaplois.  Minnesota;  to  engage  de 
novo  through  its  wholly-owned 
subsidiary.  FBS  Brokerage  Services,  Inc. 
("Company").  Minneapolis,  Minnesota, 
in  operating  discount  brokerage  service. 
The  securities  brokerage  services  will  be 
restricted  to  buying  and  selling 
securities  solely  as  agent  for  the 
accounts  of  customers.  Company  may 
also  offer  other  incidental  services  such 
as  custodial  services,  individual 
retirement  accounts,  and  cash 
management  services.  In  addition. 
Company  will  engage  in  related 
securities  credit  activities  pursuant  to 
Regulation  T.  These  activities  will  be 
conducted  in  the  states  of  Minnesota. 
North  Dakota.  South  Dakota,  Wisconsin, 
Montana,  Arizona,  and  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  r^ovember  14. 1964. 
lamas  McAfee. 
Associate  Secretary  of  the  Board. 

(FR  Doc.  M-3BMO  FiUd  n-M-M:  MS  un) 
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First  Kantudcy  National  Corp.  at  al.; 
Formationa  of;  Acquiaitiona  by.  and 
Margera  of  Bank  Hoicting  Companlaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14}  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 


written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifjring  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  13, 1984. 

A.  Federal  RaMnre  Bank  of  St.  Loma 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63168: 

1.  First  Kentucky  National 
Corporatioa.  Louisville.  Kentucky;  to 
acquire  at  least  25  and  up  to  100  percent 
of  the  voting  shares  of  The  American 
National  Bank  &  Trust  Company, 
Bowling  Green,  Kentucky. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
J'resident)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Farmers  and  Merchants  Financial 
Services,  Inc.,  St  Paul,  Minnesota;  to 
acquire  81  percent  of  the  voting  shares 
of  State  Bank  of  Hanska,  Hanska, 
Minnesota. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony ).  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222; 

1.  Community  Bancorporation,  Inc., 
Bellville,  Texas;  to  acquire  100  percent 
of  the  voting  share  of  the  Waller  Bank. 
N.A..  Waller.  Texas. 

2.  Provident  Bancorp,  Inc.,  Dallas, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Provident  Bank-Denton, 
Denton,  Texas,  a  de  novo  bank. 

D.  Federal  Reeerve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  SU^et,  San 
Francisco,  California  94105: 

1.  Columbia  Bancorp,  Inc.,  Avondale, 
Arizona:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Columbia  Bank, 
Avondale.  Arizona. 

Board  of  Governors  of  (he  Federal  Reserve 
System,  November  14,  1984. 

James  McAfee, 

Associate  Secretary  of  the  Board. 
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Suntruat  Banka,  Inc.;  Formation  of, 
Acquisition  by,  or  IMargar  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  noh'ce  has 
applied  under  S  225.14  of  the  Board's 
Regulation  Y  (12  CFT*  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
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of  a  bank  or  bank  holding  company.  Hie 
listed  company  has  also  applied  imder 
S  225.23(a)(2)  of  Regulation  Y  (49  ¥R  794) 
for  the  Board's  approval  under  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C  1843(c)(8))  and  i  225.21(a) 
of  Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
S  225.25  of  Regulation  Y  as  closely 
related  to  baxiking  and  permissible  for 
bank  holding  companies,  ot  to  engage  in 
such  an  activity.  Unless  otherwise 
noted,  these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  office  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  In  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  comp)etition. 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governor  not  later  than  December  7. 
1974. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  I>resident)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

SunTrust  Banks,  Inc.,  Atlanta, 
Georgia:  to  become  a  bank  holding 
company  by  acquiring  Sun  Banks.  Inc., 
Orlando,  Florida,  and  Trust  Company  of 
Georgia,  Atlanta,  Georgia  and  its  wholly 
owned  subsidiary.  Southern  Bancshares. 
Inc.,  Atlanta.  Georgia,  thereby  indirectly 
acquiring  the  following  banks:  Sun  Bank. 
N.A.,  Orlando;  Sun  Bank/South  Florida. 
N.A.,  Fort  Lauderdale;  Sun  Bank/Pahn 
Beach  County,  N.A.,  Deh^y  Beach;  Sun 
Bank/North  Florida,  N.A..  Jacksonville: 
Sun  Bank /Sun  coast,  N.A.,  St. 
Petersburg;  Sun  Bank/Southwest  N.A., 
Cape  Coral;  Flagship  Bank  of  Fort 
Myers,  North  Fort  Myers:  Sun  Bank  of 


Tampa  Bay,  Tampa:  Sun  Bank  of  Ocala, 
Ocala;  Sun  Bank  of  Gainesville, 
Gainesville;  Sun  First  National  Bank  of 
Polk  County,  Lake  Wales;  Flagship  State 
Bank  of  Polk  County.  Fort  Meade;  Sun 
Bank  of  Volusia  County,  Daytona  Beach; 
Sun  Bank  of  St  Lude  County.  Fort 
Pierce:  Sun  Bank  of  Miami,  Miami; 
Flagship  National  Bank  of  Miami, 
Miami;  Sun  Bank  of  Pasco  County, 
Zephyrhills;  Sun  Bank /West  Florida, 
N.A.,  Pensacola;  Sun  Bank/Okeechobee, 
Okeechobee;  Sun  Bank/Indian  River, 
N.A.  Vero  Beach;  Sun  First  National 
Bank  of  DeFuniak  Springs,  DeFuniak 
Springs;  Sun  Bank/Highlands  County, 
N.A.,  Avon  Park;  Sun  Bank  and  Trust/ 
Charlotte  County,  N.A..  Port  Charlotte; 
The  Hillsboro  Sun  Bank,  Plant  City;  Sun 
Bank/Naples.  N.A.,  Naples:  Sun  Bank/ 
Sarasota  County,  N.A.,  Sarasota;  Sun 
Bank/Citrus  County,  N.A.,  Crystal  Riven 
Sun  Bank/DeSoto  County,  N.A., 
Arcadia;  and  Sun  Bank/'Tallahassee, 
N.A.,  Tallahassee,  all  in  Florida;  and 
Trust  Company  Bank.  Atlanta;  The  First 
National  Bank  of  Athens.  Athens- 
Madision:  Trust  Company  Bank  of 
Augusta,  N.A.,  Augusta;  Trust  Company 
Bank  of  Carroll  County.  Bowdon- 
CarroUton;  Trust  Company  Bank  of 
Clayton  County,  Jonesboro;  Trust 
Company  Bank  of  Cobb  County,  N.Am 
Smyrna;  The  National  Bank  and  Trust 
Company  of  Columbus,  Columbus:  Trust 
Company  Bank  of  Douglas  County, 
Douglasville;  Trust  Company  Bank  of 
Gwinnett  County,  Lawrenceville;  Trust 
Company  Bank  of  Henry  County,  N.A., 
McDonough:  Trust  Company  Bank  of 
Middle  Georgia,  N.A.,  Macon-Wamer 
Robins;  Trust  Company  Bank  of 
Rockdale.  Conyers;  The  First  National 
Bank  of  Rome,  Rome;  Trust  Company  of 
Georgia  Bank  of  Savannah,  N.A., 
Savannah:  Trust  Company  Bank  of 
South  Georgia,  N.A.,  Albany- 
Thomasville;  Trust  Company  Bank  of 
Troup  County.  LaGrange;  and  First 
National  Bank  of  Wayne  County.  Jesup; 
all  located  in  Georgia;  and  The  First 
National  Bank  of  Brunswick.  Brunswick- 
Waycross;  and  Trust  Company  Bank  of 
Coffee  County,  E)ouglas,  both  located  in 
Georgia:  and  The  Rockmart  Bank, 
Rockmart;  and  First  National  Bank  of 
Thomson,  Thomson,  Georgia,  both 
located  in  Georgia. 

SunTrust  Banks,  Inc,  has  also  applied 
to  acquire  Sunbank  Service  Corporation. 
Orlando;  Sunbank  Mortgage  Company. 
Orlando;  SBF  Agency.  Inc.,  Orlando; 
Tnisco  Data  Systems  of  Florida,  Inc, 
Gainesville,  all  located  in  Florida:  and 
Trust  Company  Mortgage.  Atlanta:  and 
Trusco  Properties.  Inc.,  Atlanta,  both 
located  in  Georgia;  thereby  engaging  in 
the  activities  of  data  processing;  making 
and  servicing  loans,  acting  as  agent  or 


broker  for  credit  life,  accident  and 

health  insurance;  investment  or 
financial  advice:  and  arranging 
commercial  real  estate  equity  financing. 
In  this  regard,  TCG  Sub,  Inc.,  Atianta. 
Georgia,  has  applied  to  become  a  bank 
holding  company  by  acquiring  Trust 
Company  of  Georgia  and  its  wholly 
owned  subsidiary.  Southern  Bancshares, 
Inc..  thereby  indirectly  acquiring  all  of 
the  above  listed  banks  owned  by  bodi 
acquirees,  and  has  also  applied  to 
acquire  the  above  listed  nonbanking 
companies  owned  by  Trust  Company  of 
Georgia.  TCG  Sub,  Inc  will  be  the 
survivor  of  the  merger  with  Trust 
Company  of  Georgia.  Subsequently, 
TCG  Sub,  Inc.  will  be  acquired  by 
SunTrust  Banks,  Inc.  Upon 
consummation,  TCG  Sub.  Inc.  will 
change  its  name  to  Trust  Company  of 
Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  14. 1964. 
fames  McAfee. 
Associate  Secretary  of  the  Board- 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advlaory  Committees;  Meetings 

agency:  Food  and  Drug  Administration. 


action:  Notice. 


summary:  This  notice  aimounces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings;  The  following  advisory 
committee  meetings  are  announced: 

Gastroenterologj'-Urology  Devices  Panel 

Date,  time,  and  place.  December  11. 9 
a.m..  Rm  1207,  8757  Georgia  Ave.,  Silver 
Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m.; 
open  committee  discussion,  10  ajn.  to  11 
a  jn.;  closed  presentation  of  data,  11  a.m. 
to  12  m.;  open  committee  discussion,  1 
p.m.  to  2  p.m.:  closed  presentation  of 
data,  2  p.m.  to  3  p.m.:  open  commmittee 
discussion,  3  p.ra.  to  4  p.m.:  Dr  Norman 
T.  Welford.  Center  for  Devices  and 
Radiological  Health  (HFZ-420),  Food 
and  Drug  Administration.  8757  Georgia 
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Ave..  Silver  Spring.  MD  20910.  301-427- 
7750. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation,  r 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  20,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  premarket 
approval  appHcations  for  an  apheresis 
device  and  an  intragastric  balloon. 

Closed  presentation  of  data.  The 
committee  may  review  and  discuss 
trade  secret  or  confidential  commercial 
information  in  these  premarket 
appproval  applications.  This  portion  of 
the  meeting  would  be  closed  to  permit 
discussion  of  this  information  [5  U.S.C. 
552b(c]  (4]). 

Blood  Products  Advisory  Conunittee 

Date,  time,  and  place.  December  13 
and  14.  8:30  a.m..  Auditorium.  Lister  Hill 
Center,  National  Library  of  Medicine. 
Bldg.  38A,  8600  Rockville  Pike,  Bethesda, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  13,  8:30 
a.m.  to  9:30  a.m.;  open  committee 
discussion.  9:30  a.m.  to  5  p.m.;  closed 
presentation  of  data,  December  14,  8:30 
a.m.  to  12:30  p.m.:  closed  committee 
deliberations  1:30  p.m.  to  4:30  p.m.;  Dr. 
Isaac  F.  Roubein.  Center  for  Drugs  and 
Biologies  (HFN-32).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4696. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety, 
effectiveness,  and  appropriate  use  of 
blood  products  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda— Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  (1)  the 
reclassification  of  the  following 
Category  lUA  products  under  the 
provisions  of  21  CFR  601.26:  (a) 
Fibrinolysin  and  Desoxyribonuclease 


Combined  (Bovine).  Fibrinolysin  and 
Desoxyribonuclease  Combined  (Bovine) 
with  Chloramphenicol — License  No.  1, 
Parke-Davis.  Division  of  Warner- 
Lambert  Co.,  (b)  Whole  Blood  (Human) 
Heparin,  (c)  Fibrinolysin  (Human), 
License  No.  2.  Merck  Sharp  and  Dohme, 
Division  of  Merck  &  Co.,  Lnc,  and  (2) 
safety  and  effectiveness  data  for  the  test 
for  antibody  to  human  T-lymphotropic 
virus  (HTLV-III)  and  other  issues 
relating  to  the  possible  use  of  the  test  in 
screening  blood  and  plasma  donor  sera. 

Closed  presentation  of  data.  The 
committee  will  hear  trade  secret  or 
confidential  conunercial  information 
relevant  to  investigational  new  drug 
applications  and  biological  license 
applications  for  the  test  for  antibody  to 
HTLV-III.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C  552b(c)(4)). 

Closed  committee  discussion.  The 
committee  will  discuss  trade  secret  or 
confidential  commercial  information 
relevant  to  investigational  new  drug 
applications  and  biological  license 
applications  for  the  test  for  antibody  to 
HTLV-III.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c)(4)). 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee 

Date,  time,  and  place.  December  13 
and  14,  8:30  a.m..  Conference  Rm.  6, 
Bldg.  31,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  13, 9 
a.m.  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  4  p.m.;  closed 
presentation  of  data,  December  14,  9 
a.m.  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  4  p.m.;  James  P. 
Hannan.  Center  for  Drugs  and  Biologies 
(HFN-160),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-3500. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  the  field  of  anesthesiology  and 
surgery. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
contact  person. 

Open  committee  discussion.  The 
committee  will  discuss:  (1)  "Guidelines 
for  Clinical  Investigation  of  Local 
Anesthetics" — consideration  of 
preclinical  and  clinical  cardiac  and 
central  nervous  system  toxicity 
screening  procedures;  (2)  Forane 


(isoflurane)  hepatotoxicity^^linical 
evidence;  (3)  incidence  and  nature  of 
adverse  reactions  from  inadvertent 
administration  of  lidocaine  additive 
solutions  as  bolus  injections;  and  (4) 
respiratory  difficulty  following  Tracrium 
(atracurium)  reversal. 

Closed  presentation  of  data.  The 
committee  will  hear  trade  secret  or 
confidential  commercial  information 
relevant  to  investigational  new  drug 
application  23,006.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee    -^ 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  hsted  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  concerning  the  policy  and 
procedures  for  electronic  media 
coverage  of  FDA's  public  administrative 
proceedings.  This  guideline  was 
published  in  the  Federal  register  of  April 
13, 1984  (49  FR  14723).  These  procedures 
are  primarily  intended  to  expedite 
media  access  to  FDA's  public 
proceedings,  including  hearings  before  a 
public  advisory  committee  conducted 
pursuant  to  Part  14  of  the  agency's 
regulations.  Under  this  guideline, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
the  presentation  of  participants  at  a 
public  hearing.  Accordingly,  all 
interested  persons  are  directed  to  the 
guideline,  as  well  as  the  Federal 
Register  notice  announcing  issuance  of 
the  guideline,  for  a  more  complete 
explanation  of  the  guideline's  effect  on 
public  hearings. 
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Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
begiiming  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  heeu-ing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  sesison 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  hst  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305),  Rm.  4- 
62,  Food  and  Drug  Administration  5600 
Fishers  Lane,  Rockville,  MD  20657, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Conmiittee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret  commercial  or  financial 
information  that  is  privileged  or 
confidential:  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
complied  fw  law  enforcement  piuposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 


documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action,  review  of  trade  secrets 
and  confidential  commerical  or  financial 
information  submitted  to  the  agency, 
consideration  of  matters  involving 
investgatory  files  complied  for  law 
enforcement  purposes:  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  •  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  idependenUy  justify 
closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-483,  88  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  November  14, 19&4. 
Mark  Novitch. 

Acting  Commissioner  of  Food  and  Drug. 

(FR  Doc.  M-a0243  FiM  11-19-M:  ft46  am) 
BILUNO  coot  41M-0t-a 


Public  Worlcshop  on  Testing  Anti- 
Anginal  Agents;  Public  Meeting 
Cancellation 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  cancelling  the 
public  workshop  to  discuss  methodology 
for  testing  the  effectiveness  of  anti- 
anginal agents.  Several  interested 
persons  who  had  been  scheduled  to 
attend  to  make  important  presentations 
have  notified  the  agency  that  they 
would  be  unable  to  attend.  The 
workshop,  scheduled  for  November  26. 
1984,  was  announced  by  notice  in  the 
Federal  Register  of  October  25, 1964  (49 
FR  42986).  The  agency  anticipates  that 
the  matter  of  methodology  for  testing  the 
effectiveness  of  anti-anginal  agents  will 


be  considered  at  a  future  date,  and 
appropriate  notice  will  be  made  of  any 
public  workshop  or  meeting. 
Fon  mRTMen  mpomsatioh  contact: 
Joan  C  Standaert  Center  for  Drugs  and 
Biologies  (HFN-110),  Food  and  Dnig 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-44»-473a 

Dated:  November  14, 1984. 

(FR  Doc  W-«B2S  PiM  11-15-M:  tO:23  am) 
I  coot  41«»-*t-« 


IDoekat  Ito.  MM-02Sn 

SuHur  HexaHuoride  for  Treatment  of 
Ceeee  of  Complex  ReMfml  Detachment; 
Invitation  To  Submit  Premarket 
Approval  Applicetion 

aoency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  established 
an  Orphan  Products  Development  Office 
to  identify  and  facilitate  the  availability 
of  products  useful  in  treating  or 
diagnosing  uncommon  diseases.  This 
office  also  will  promote  availability  of 
products  for  common  diseases  where 
commercial  sponsorship  of  the  products 
either  is  lacking  or  is  not  totally 
committed  to  obtaining  marketing 
approval.  By  this  notice,  the  Orphan 
Products  Development  Office  invites  the 
submission  of  a  premarket  approval 
application  under  the  Medical  Device 
Amendments  of  1976  for  the  use  of 
sulfur  hexafluoride  in  the  treatment  of 
cases  of  complex  retinal  detachment 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Gregorio,  Orphan  Products 
Development  (HF-35).  Food  and  Drug 
Administi-ation,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4903. 
SUFPLaiENTARV  INFORMATION:  FDA  will 

publish  notices  in  the  Federal  Reglslar 
inviting  sponsorship  of  specific  products 
when  significant  amounts  of  clinical 
data  are  available  for  those  products. 
The  notices  will  describe  the  available 
preclinical  and  clinical  data  and  what 
additional  studies,  if  any,  may  be 
needed  for  submission  of  an  application 
for  marketing  approval 

Sulfur  Hexafluoride 

Sulfur  hexafluoride  is  an  inert  gas 
injected  into  the  vitreous  to  tamponade 
the  retina  which,  in  conjunction  with 
other  surgical  measures,  provides 
improvement  in  the  success  rate  for 
cases  of  complex  retinal  detachment 

The  incidence  of  retinal  detachment  in 
the  United  States  as  estimated  by 
Haimann  et  al.  {Archive*  of 
Ophthalmology.  100:289-292,  February 
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1962)  is  approximately  12.4  per  100,000 
population,  or  almost  30,000  cases 
yearly.  The  primary  objective  of  repair 
is  to  bring  the  detached  retina  into 
apposition  with  the  retinal  pigment 
epithelium  for  a  sufficient  period  of  time 
to  permit  healing  adequate  to  prevent 
redetachment.  Different  methods — 
scleral  buckling,  cryotherapy,  laser 
therapy — have  been  used  to  accomplish 
this  objective.  In  the  majority  of  cases. 
these  methods  produce  a  good  surgical 
result  without  any  redetachment  up  to  6 
months  and  with  restoration  of  visual 
acuity.  There  are,  however,  patients 
who  have  complex  detachments  that  fail 
with  surgery  or  in  whom  a  poor  visual 
result  is  achieved.  Additional 
procedures  have  proved  beneficial  in 
such  patients. 

Intraocular  air,  studied  as  a 
therapeutic  measure  for  retinal 
detachment  since  1911  (Ohm,  Archives 
of  Ophthalmology,  79:442-450, 1911), 
was  reported  to  be  useful  by  a  number 
of  investigators.  Rohmer  [Archives  of 
Ophthalmology,  32:257-274. 1912)  used 
intraocular  air  in  eight  cases,  obtaining 
two  reattachments;  but  at  this  time  the 
need  to  create  an  irritative  adhesion 
was  not  recognized.  Amiga  [Archives  of 
Ophthalmology,  13:523, 1935)  used 
surface  diathermy  to  create  the 
adhesion  with  air  injection,  but  with 
giant  tears  he  was  concerned  about 
passage  of  the  air  into  the  subretinal 
space  and  positioned  the  patient  so  that 
the  air  did  not  tamponade  the  break.  At 
this  time,  the  function  of  the  air  was 
believed  to  be  to  reduce  subretinal  fluid 
through  compression.  Rosengren  [Acta 
Ophthalmologia,  16:177, 1938),  using 
diathermy  for  the  seal,  emphasized  the 
use  of  air  for  internal  compression  of  the 
detached  margin  to  the  underlying 
pigment  epithelium.  Rosengren  [Acta 
Ophthalmologia,  Kbh.,  25:111-125, 1947) 
reported  6  years'  experience  in  100 
cases,  obtaining  88  percent  reattachment 
in  single  breaks  and  85  percent 
reattachment  in  dialysis.  Amiga  [Arch. 
Soc.  Oftal.  Hisp.,  Amer.,  22:813-819, 
1982)  reported  an  87  percent  successful 
reattachment  rate  in  262  cases. 

Ten  years'  experience  with  the  use  of 
intraocular  air  in  the  clinical 
management  of  giant  retinal  tears,  a 
subset  of  retinal  detachments,  is 
presented  by  Norton  et  al.  [American 
Journal  of  Ophthalmology,  88:1011-1021, 
1969),  who  describe  the  technique  of 
injecting  intravitreal  air  with  and 
without  scleral  buckling. 

Not  all  investigators  were  pleased 
with  the  results  obtained  from 
intraocular  injection  of  air.  Fineberg  et 
al.  [Modem  Problems  of 
Ophthalmology,  12:173-176, 1974)  stated 


that  air  is  frequently  absorbed  before  a 
strong  chorioretinal  adhesion  can  form. 
The  time  needed  for  firm  chorioretinal 
adhesion  was  studied  by  Lincoff  and 
McLean  (British  foumal  of 
Ophthalmology.  49:337-346, 1965).  They 
showed  in  a  study  of  cryosurgery  for 
experimentally  produced  retinal 
detachment  in  rabbits  that  by  the 
seventh  day  posts  ttachment  procedure 
there  was  a  Hrm  chorioretinal  adhesion. 
Based  on  the  work  of  Lincoff  and 
McLean,  the  clinical  community  believes 
that  an  intravitreal  gas  persisting  less 
than  7  days  would  be  less  than  ideal. 
Constable  and  Swanson  [Archives  of 
Ophthalmology,  93:416-419, 1975) 
compared  the  persistence  of  gases — air, 
sulfur  hexafluoride  70  percent  with  air 
mixture,  and  octafluorocyclobutane  70 
percent  with  air  mixture — placed  in  owl 
monkey  eyes,  and  showed  total 
resorption  of  air  in  3.8  days,  sulfur 
hexafluoride  in  6.1  days,  and 
octaflorocyclobutane  in  10.2  days. 
Fineberg  et  al.  [American  foumal  of 
Ophthalmology,  79:67-76, 1975)  reported 
resorption  of  air  in  5  to  6  days  and  sulfur 
hexafluoride  in  10  to  11  days.  These 
authors  stressed  that  the  expansion  of 
sulfur  hexafluoride  when  it  is  not  diluted 
with  air,  results  in  an  increase  in 
intraocular  pressure.  They  concluded 
that  a  60:40  ratio  of  air  to  sulfur 
hexafluoride  would  prevent  untoward 
increases  in  intraocular  pressure.  These 
physiologic  studies,  together  with 
clinical  observations  that,  when  air  was 
used,  some  retinas  redetach  after 
several  days,  led  to  the  clinical 
presumption  of  the  value  of  a  longer 
lasting  gas. 

Norton  [Transactions  of  the  American 
Academy  of  Ophthalmology  and 
Otolaryngology,  pp.  OP  85-OP  98. 
March-April  1973)  described  the 
historical  and  preclinical  information 
that  led  to  an  interest  in  studying  sulfur 
hexafluoride,  the  technique  for  its  use, 
and  possible  adverse  reactions,  such  as 
increased  intraocular  pressure  and 
cataract  formation.  Cataract  formation 
is  possible  with  any  gas  in  contact  with 
the  lens  due  to  a  drying  effect.  This 
finding  has  led  investigators  to 
recommend  positioning  of  the  patient  so 
that  the  gas  moves  posteriorly  and 
liquid  bathes  the  back  of  the  lens. 

Sulfur  hexafluoride  for  use  as  an 
adjunct  to  the  management  of  cases  of 
complex  retinal  detachment  is  a  class  HI 
device  requiring  premarket  approval 
under  section  515  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e)  because  on  May  28. 1976. 
there  was  in  effect  for  the  product  a 
notice  of  claimed  exemption  for  an 
investigational  new  drug  (section 


520(1)(1)(C)  of  the  act  (21  U.S.C. 
3e0j(l)(l)(C))). 

FDA  has  considered  the  literature 
supporting  the  safety  and  effectiveness 
of  sulfur  hexafluoride  as  an  adjunct  to 
the  management  of  cases  of  complex 
retinal  detachment.  The  agency  has 
determined,  with  the  advice  of  its 
Ophthalmic  Devices  Panel,  an  FDA 
advisory  committee,  that  the  literature, 
together  with  the  additional  data  and 
information  described  below,  is 
sufficient  to  provide  the  basis  for  a 
premarket  approval  application  (PMA) 
for  the  device.  FDA  cautions,  however, 
that  this  determination  does  not 
constitute  a  decision  by  the  agency  to 
approve  any  PMA  for  the  device.  An 
applicant  shall  include  in  its  PMA  the 
following  data  and  information: 

(1)  Full  reports  of  all  information, 
whether  favorable  or  unfavorable, 
published  or  known  to  or  which  should 
reasonably  be  known  to  the  applicant, 
concerning  investigations  which  have 
been  made  to  show  whether  or  not  the 
applicant's  device  is  safe  and  effective. 
Such  reports  shall  include:  (a) 
References  to  the  papers  cited  in  this 
notice  which  the  applicant  believes  are 
applicable  to  its  device  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
device's  proposed  labeling;  (b)  copies  of 
any  other  papers,  published  or 
unpublished,  which  the  applicant 
believes  are  applicable  to  its  device 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
device's  proposed  labeling;  and  (c)  all 
other  valid  scientific  evidence  of  safety 
and  effectiveness  within  the  meaning  of 
S  860.7  of  FDA's  regulations  governing 
medical  device  classification  procedures 
(21  CFR  860.7]  which  the  applicant 
believes  are  applicable  to  its  device 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
device's  proposed  labeling. 

The  full  reports  shall  be  accompanied 
by  a  summary  and  an  analysis 
demonstrating  the  safety  and 
effectiveness  of  the  applicant's  device 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
device's  proposed  labeling. 

(2)  A  full  statement  of  the 
components,  ingredients,  and  properties 
and  of  the  principle  or  principles  of 
operation,  of  the  applicant's  device. 

(3)  A  full  description  of  the  methods 
used  in,  and  the  facilities  and  controls 
used  for,  the  manufacture,  processing, 
and,  when  relevant,  packing  and 
installation  of,  the  applicant's  device. 
Such  information  shall  include 
manufacturing  control  information 
sufficient  to  assure  the  identity,  purity, 
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sterility,  and  stability  of  the  applicant's 
device.  Evidence  of  purity  and  sterility 
should  include  the  manufacturer's 
processing  and  quality  control 
procedures  and  final  product  test 
criteria,  which  will  be  maintained  under 
current  good  manufacturing  practice 
controls,  and  test  data  that  show  that 
these  procedures  result  in  an  adequately 
pure  and  sterile  product. 

(4)  Specimens  of  the  device's 
proposed  labeling,  including  a  package 
insert  providing  a  clear  definition  of 
indications  for  use,  adequate  directions 
for  use,  and  any  proposed 
contraindications  and/or  warnings.  The 
proposed  labeling  shall  comply  with 
§  801.109  of  FDA's  regulations  governing 
exemptions  from  adequate  directions  for 
use  (21  CFR  8C1.109). 

Copies  of  pertinent  published  papers 
are  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857,  and 
may  be  seen  in  that  office  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

FDA  will  be  pleased  to  meet  with 
potential  sponsors  to  discuss  the  data 
and  requirements.  Manufacturers 
interested  in  submitting  a  premarket 
approval  application  should  contact 
Roger  Gregorio  at  the  address  above. 

Dated:  November  9. 19&4. 
Marion  |.  Finkel, 

Director,  Orphan  Products  Development 

|FR  Doc  at-aossr  Filed  n-1»-M;  8:46  am| 
MLUim  COOC  41«-*1-« 


National  Institutes  of  Healtti 

National  Cancer  Institute;  Meetings  for 
Review  of  Grant  Applications 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  for  meetings  of  several 
committees  of  the  National  Cancer 
Institute. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
business  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S. 
Code  and  section  10(d)  of  Pub.  L  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20205  (301/496-5708)  will 
furnish  summaries  of  meetings  and 
rosters  of  committee  members  upon 
request.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  Cancer  Center 
Support  Review  Committee. 

Dates:  November  2»-30, 19S4. 

Place:  Holiday  inn  Hotel.  5520  Wisconsin 
Avenue,  Chevy  Chase.  MD  20815. 

Tunes 

Open:  November  29,  8:30  a.m.-9KX)  a.m. 

Agenda:  A  review  of  administrative  details. 

Closed:  November  29,  9«)  a.m. — recess. 

November  30,  8:30  a.m. — adjournment. 

Closure  reason:  To  review  grant 
applications. 

Executive  Secretary;  Dr.  )ohn  W.  Abrell, 
Wcstwood  Building.  Room  826.  National 
Institutes  of  Health.  Bethesda,  MD  20205. 

Phone:  301/496-9767. 

Name  of  Committee:  Cancer  Research 
Manpower  Review  Committee. 

Dates:  January  17-18, 1985. 

Place:  National  Institutes  of  Health. 
Building  31A,  Conference  Room  4,  9000 
Rockville  Pike,  Bethesda,  MD  20205. 

.limes 

Open:  January  17,  8:30  a.m.-0:00  ajn. 

Agenda:  To  review  of  administrative 
details. 

Closed:  January  17, 9:00  a.m. — recess. 

January  18,  8:30  a.m. — adjournment. 

Closure  reason:  To  review  grant 
applications. 

Executive  Secretary:  Dr.  Leon  J.  Niemiec. 
Westwood  Building,  Room  832.  National 
Institutes  of  Health.  Bethesda,  MD  20205. 

Phone:  301/496-7978. 

Dated:  November  9, 1984. 
Betty  |.  Beveridge, 
Committee  Management  Officer.  NIH. 

(Fit  Doc.  a4-3a»M  Filed  11-1»-84: 10:35  im) 
MLLMO  COOC  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  Permit;  Mote 
Marine  Lat>oratory 

Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
permit  to  take  (harass)  sea  otters  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  governing  the 
taking  and  importing  of  Marine 
Mammals  (50  CFR  Part  18). 


1.  Applicant:  Mote  Marine  Laboratory. 
1600  City  Island  Park,  Sarasota.  FL 
33577 

2.  Type  of  Permit:  Renewal  and 
amendment  of  Marine  Mamlhal  take 
(harass)  permit.  PRT  2-9757 

3.  Name  and  Number  of  Animals: 
Manatee  [Trichechus  manatus]  200 
takes.  40  animals.  5  harassments/animal 

4.  Type  of  Activity:  Take 
(harassments) 

5.  Location  of  Activity:  To  include 
Western  Coastal  Florida  from  Cedar 
Key  to  Naples 

6.  Period  of  Activity:  Two  years 
The  purpose  of  this  application  is  to 

test  the  applicability  of  sonar  for  use  in 
monitoring  manatee  movements  and 
behavior. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors. 

The  application  has  been  assigned 
PRT  *685009.  Written  data  or  views,  or 
requests  for  copies  of  the  complete 
application  or  for  a  public  hearing  on 
this  application  should  be  submitted  to 
the  Director.  U.S.  Fish  and  Wildlife 
Service  (WPO).  Washington,  D.C.  20240, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
United  States  Fish  and  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
in  room  601. 1000  N.  Glebe  Road, 
Arlington.  VA. 

Dated:  November  14. 1984. 
R.K.  Robinson. 

Chief.  Permit  Branch.  Federal  Wildlife  Permit 
Office. 

(FR  Doc.  M-30S21  Filed  11-1»-M:  8:45  am] 
MLLMO  COOC  4310-tS-M 

Receipt  of  Application  for  Permit; 
University  of  California,  et  al. 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangerred  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.]: 
PRT*  685333 
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Applicant:  Brian  jaowa  Walton.  Th« 
Peregrin*  Fund.  Univ.  of  CA.  Santa  Crtix, 
CA 

The  applicant  requests  a  permit  to 
take  peregrine  falcon  (Faico  peregrinua) 
eggs  fro  nesU  in  CA.  OR.  WA.  NV,  and 
AZ  fonn  hatching.  These  young  and 
young  from  a  captive-breeding  program, 
will  be  released  to  the  wild  for 
enhancement  of  survivaL 
PRT»  684673 

Applicant:  University  of  Michigan.  Museum 
of  Zoology.  Ann  Axfoor,  MI 

The  applicant  requests  a  permit  to 
import  5000-year-old  leopard  [Panthera 
pardus]  bones  and  skulls  salvaged  from 
Egypt  for  purposes  of  scientific  research. 
PRT#  685142 
Applicant:  Bramble  Park  Zoo.  Watertown.  SD 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
captive  bom  male  nene  goose  (Branta 
sandvicensis)  from  Mosquito  Creek 
Game  Farm.  WAl.  for  enhancement  of 
propagation. 
PRT#  685757 

Applicant  .Massachusetts  Oiv.  of  Fisheries  & 
Wildlife.  Boston.  MA 

The  applicant  requests  a  jjermit  to 
take  up  to  20  hatchling  red-bellied 
turtles  [Pseudemys  rubriventris  bangs!) 
annually  in  Massachusetts  for  holding 
over  the  winter  and  subsequent  release 
in  the  spring  for  enhancement  of 
survival. 
PRT«  677112 

Applicant:  Patuxent  Wildlife  Research 
Center,  Laurel,  MD 

The  applicant  requests  amendement 
of  their  permit  for  bald  eagle 
[Haliaeetus  leucocephalus]  research  to 
increase  the  number  of  capdve- 
produced  eggs  or  young  that  may  be 
placed  in  wild  nests  for  20  to  40  per 
year. 

PRT»  676811 

Applicant:  USFWS,  Regional  Director,  Rag.  2. 
Albuquerque,  NM 

The  applicant  requests  amendment  of 
their  permit  to  conduct  activities 
outlined  in  the  Service's  program  advice 
or  in  approved  recovry  plans  for  listed 
animals.  They  request  that  the  permit 
include  listed  plants. 

Document  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  601. 1000  North  Glebe  Road. 
Arlington.  Virginia,  or  by  writing  to  the 
Director,  U.S.  Fish  and  Wildlife  Service, 
Room  611. 1000  North  Glebe  Road, 
Arlington,  Virginia  22201. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 


of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT/APF  number  when  submitting 
comments. 
November  14. 1964. 
Larry  LaRocbalia, 

Acting  Chief,  Branch  of  Permits,  Federal 

Wildlife  Permit  Office. 

[FR  Ooc  a«-4aa»  nM  ii-is-m^  m*s  •ra| 

MLUNQ  COM  431«-<»-4i 


Bureau  of  Land  Managamant 

Ordar  Providing  for  Opaning  of  Lands; 
Nevada 

Correction 

In  FR  Doc  84-2S889  appearing  on 
page  44154  in  the  issue  of  Friday, 
November  2. 1984.  make  the  following 
correction: 

In  the  second  column,  twelfth  line 
from  the  bottom  of  the  page.  "EVtEWN 
Mj;"  should  have  read  "EV4.  EV^WVi:". 
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National  Park  Sarvica 

National  Register  of  Historic  Placaa; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  10. 1984.  Pursuant  to  9  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
December  5, 1984. 
Carol  D.Shull. 

Chiefof  Registration,  National  Register. 
INDIANA 
Brown  County 

Stone  Head,  Hendricks,  Thomas  A.,  House 
and  Stone  Head  Road  Marker,  IN  135  and 
Bellsville  Rd. 

Clark  County 

Charlestown.  Downs,  Thomas,  House,  1045 
Main  St. 

Laporta  County 

LaPorte,  Morrison,  Francis  H.,  House,  \zn 
Michigan  Ave. 

Lake  County 

Lowell  vicinity.  Buckley  Homestead,  3606 
Belshaw  Rd. 


MadtoonCoiaty 

Anderson,  West  Central  Historic  District, 
Roughly  bounded  by  Brown-Delaware. 
10th.  John,  and  13th  Sts. 

Porter  County 

Valparaiso,  Loring,  Dr.  David].,  Residence 
and  Clinic  102  Washington  St. 

KENTUCKY 

Jefferson  County 

Louisville,  Oxmoor  (Boundary  Decrease), 
7500  Sbelbyvilie  Rd. 

PUERTO  RICO 

PoDca  County 

Coamo,  Church  San  Bias  de  lllescas  of 
Coamo  (Historic  Churches  of  Puerto  Rico 
TR),  Marrio  Braschi  St. 

Aguadilla  County 

ilatillo.  Church  Nueatra  Senora  del  Carmen 
ofHatillo  (Historic  Churches  of  Puerto 
Rico  TR),  Luis  M.  Lacomba  SL 

AredlM  County 

Utuado,  Church  San  Miguel  Arcangel  of 
Utuado  (Historic  Churches  of  Puerto  Rico 
TR),  Dr.  Barbosa  St 

Guayama  County 

Aibonita  Church  San  Jose  of  Aibonito 
(Historic  Churches  of  Puerto  Rico  TR), 
Emeterio  Betances  St.  Cayey,  Church 
Nuestra  Senora  de  la  Asuncion  of  Cayey 
(Historic  Churches  of  Puerto  Rico  TR), 
Munoz  Rivera  St. 

Humacao  County 

Naguabo,  Church  Nuestra  Senora  del  Rosario 
ofNaguabo  (Historic  Churches  of  Puerto 
Rico  TR),  Town  Plaza 

Mayagues  County  \ 

Guayanilla,  Church  Immaculada  Cortcepcion 
of  Guayanilla  (Historic  Churches  of  Puerto^ 
Rico  TR),  Concepcion  St.  \ 

Sabana  Grande,  Church  of  San  Isidro 
Labrador  and  Santa  Maria  de  la  Cabeza  of 
Sabana  Grande  (Historic  Churches  of 
Puerto  Rico  TR),  Angel  G.  Martinez  St. 

San  German.  Church  San  German  Auxerre  of 
San  German  (Historic  Churches  of  Puerto 
Rico  TR),  De  la  Cruz  St 

Ponce  Comty 

Juana  Diaz,  Church  San  Juan  Bautistay  San 
Ramon  Nonato  of  Juana  Diaz  (Historic 
Churches  of  Puerto  Rico  TR),  Town  Plaza 

Ponce,  Cathedral  Nuestra  Senora  de 
Guadalupe  of  Ponce  (Historic  Churches  of 
Puerto  Rico  TR),  Town  Plaxa 

SOUTH  CAROLINA 

Fairfield  County 

Winnsoboro  vicinity,  Lemmon,  Bob,  House 
(Fairfield  County  MRA).  Off  SC  213 

VIRGINA 

Oanvilla  (Indapandrat  Qty) 

Danville.  Hotel  Danville  (Municipal  Building 
and  City  Market).  600  Main  St. 
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Hamico  County 

Glen  Allen  vidnity.  Walkerton,  Mountain  Rd. 

WISCONSIN 

Claik  County 

NeillsviUe,  Grand  Avenue  Bridge,  Grand  Ave. 

Orawfotd  County 

Prairie  dn  Chien,  Folsom,  W.  H.  O.  House. 
lOSBIackhawk  Ave. 

Dana  County 

McFarland,  Lewis  Mound  Group  (47-Da-74), 
Burma  Rd. 

Jefferson  County 

Jefferson,  Jefferson  Fire  Station.  146  B. 

Milwaukee  St 
Watertown,  Beals  and  Torrey  Shoe  Co, 

Building,  100  W.  Milwaukee  St 

Milwaukee  County 

Milwaukee,  Oneida  Street  Station,  106  W. 
Wells  and  816  N.  Edison  Sts. 

Walwrorth  County 

Whitewater.  Halversoa  Log'Cabin. 
University  of  Wisconsin-Whitewater 
Campus 

Waukesha  County 

Oconomowoc  National  Guard  Armory  127th 
Regiment  Infantry  Company  G.  103  E. 
Jefferson  and  Main  Sts. 

Winnebago  County 

Menasha,  Upper  Main  Street  Historic 
District,  163—240  Main.  3  Mill.  56  Racine, 
and  406  Water  Sts. 

Oshkosh,  Oshkosh  State  Normal  School 
Historic  District,  Buildings  at  800,  842.  and 
912  Algoma  Blvd.,  and  845  Ebnwood  Ave. 

Oshkosh.  Pollack.  WJil^im  K,  Residence.  765 
Algoma  Blvd. 

Oshkosh,  Wall,  Thomas  R.,  Residence.  761 
Algoma  Blvd. 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Intamational  Development 

Joint  Conunlttaa  on  Agricultural 
Rasaarcti  and  Davalopmant  and  the 
Board  for  International  Food  and 
Agricultural  Development;  Meetings 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  eleventh  meeting 
of  the  Joint  Committee  on  Agricultural 
Research  and  Development  (JCARD)  on 
December  4-5. 1984  and  the  sixty- 
seventh  meeting  of  the  Board  for 
International  Food  and  Agricultural 
Development  (BIFAD)  on  December  5-6, 
1984. 

ICARD  Meeting 
The  purposes  of  the  JCARD  meeting 


are  to:  Discuss  issues  relating  to  the 
International  Agricultural  Research 
Centers  (lARCs).  and  the  Stock 
Assessment  Collaborative  Research 
Support  Program  (CRSPs);  take  action 
on  Strengthening  Grant  evaluations, 
hear  a  report  providing  obserations  by 
chief  reviewers  of  the  Strengthening 
Grant  Program;  and  consider  the  JCARD 
program  of  woric  for  1965. 

On  December  4.  the  JCARD  Executive 
Committee  will  meet  from  9:00  a jn.  to 
12:00  moon  in  Room  5951  New  State 
Department  Building,  22nd  and  C 
Streets.  N.W.,  Washington.  D.C.;  and  Uie 
full  JCARD  will  meet  in  that  room  from 
1:00  p.m.  to  5tt)  pjn.  On  December  S.  the 
full  JCARD  will  meet  from  9KW  a.m.  to 
12:00  noon  in  Room  1207.  New  State 
Department  Building,  22nd  and  C 
Streets.  N.W.  Washington,  D.C. 

BIFAD  Meeting 

The  BIFAD  meeting  will  take  place  in 
two  sessions.  The  purpose  of  the  first 
session,  on  December  5,  is  to  serve  as  a 
forum  for  the  exchange  of  ideas  and 
experiences  between  AID  and  outside 
experts  on  plans  and  prospects  for 
agricultural  research  in  Africa.  The 
program  will  include  presentations  as 
follows:  Agricultural  research  in  Africa 
as  a  part  of  a  global  system  (Vernon 
Ruttan.  University  of  Minnesota); 
prospects  for  increasing  food  production 
in  Africa  and  the  role  of  science  and 
technology  and  policy  reform  (John 
Mellor  and/or  Qiristopher  Delgado, 
International  Food  Policy  Research 
Institute— IFPRI);  and  a  strategy  for 
agricultural  research  in  Africa  (AID 
Africa  Bureau). 

The  purposes  of  the  second  session, 
on  December  6,  will  be  to  consider 
action  on  guidelines  for  AID-university 
Memoranda  of  Understanding:  review 
activities  of  the  Joint  Committee  on 
Agricultural  Research  and  Development 
(JCARD);  and  to  hear  trip  reports  on  the 
visit  of  university  deans  to  India;  the 
evaluation  of  farming  systems  project  in 
Swaziland;  the  Memorandum  of 
Understanding  between  AID  and 
Brazilian  Agricultural  Research 
Organization  (EMBRAPA);  and  the 
meeting  of  the  AID  Agricultural  Officers 
in  Latin  America  and  the  Caribbean. 

The  first  session  (the  forum)  will  be 
held  on  Wednesday,  December  5,  from 
1:30  p.m.  to  5:00  p.m.  in  Room  451  of  the 
Joseph  Henry  Building.  2122 
Pennsylvania  Avenue.  N.W.. 
Washington.  D.C.  The  second  session, 
on  Thursday,  December  6,  will  begin  at 
9:00  aju.  and  adjourn  at  12:(X)  noon,  and 
will  be  held  in  Room  1107,  New  State 
Department  Building,  22nd  and  C 
Streets,  N.W..  Washington,  D.C. 


All  of  the  meetings  are  open  to  the 
public.  Any  interested  person  may 
attend,  may  file  written  statements  with 
the  Committee  and  Board  before  or  after 
the  meetings,  or  may  present  oral 
statements  in  accordance  with 
procedures  established  by  the 
Committee  and  Board,  and  to  the  extent 
the  time  available  for  the  meeting 
permit  For  those  meetings  held  in  the 
State  Department  an  escort  from  the 
"C"  Street  Information  Desk  (Diplomatic 
Entrance)  will  conduct  you  to  the  rooms. 

Dr.  John  StovaU.  BIFAD  Support  Staff, 
is  the  designated  AJJ).  Advisory 
Committee  Representative  for  the 
JCARD  meetings.  It  is  suggested  that 
those  desiring  further  information  write 
to  him  in  care  of  the  Agency  for 
International  Development  BIFAD 
Support  Staff.  Washington.  D.C.  20523  or 
telephone  him  at  (202)  632r-8532. 

Dr.  Erven  J.  Long,  Coordinator, 
Research  and  University  Relations, 
Bureau  for  Science  and  Technology, 
Agency  for  International  Development, 
is  designated  as  A.I.D.  Advisory 
Committee  Representative  at  the  BIFAD 
meeting.  It  is  suggested  that  those 
desiring  further  information  write  to  him 
in  care  of  the  Agency  for  International 
Development  International 
Development  Cooperation  Agency, 
Washington,  D.C  20523  or  telephone 
him  at  (703)  235-8929. 

Dated:  November  14, 1964. 

Erven  J.  Long, 

A.I.D.  Advisory  Committee  Representative, 
Board  for  In  ternational  Food  and  Agricultural 
Development 

(FR  Doc  Si-SOtaa  FU*d  IV-IS-M;  ka  m) 
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Housing  Guaranty  Program; 
Invastmant  Opportunity;  ZhntMrtnva 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  a  loan  to  Zimbabwe 
'(Borrower)  as  part  of  A.I.D.'s  overall 
development  assistance  program.  The 
proceeds  of  this  loan  will  be  used  to 
fmance  shelter  projects  for  low  income 
famiUes  residing  in  Zimbabwe. 

A  prior  notice  for  this  borrowing  was 
published  seeking  expressions  of 
interest  The  Borrower  is  now  ready  to 
receive  bids  for  the  loan.  The  name  and 
address  of  the  Borrower's 
representative,  the  amount  of  the  loan 
and  project  number  are  indicated  below. 

Zimbabwe  j 

Project  613-HG-OOlB— $25,000  000 
Ministry  of  Finance.  Harare, 
Zimljabwe,  Telex:  2141  ZW 


^ 


45816 
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Attention:  Mr.  Arthur  Charamba. 
Acting  Deputy  Secretary. 

Copies  of  all  bids  should  also  be  sent 
to: 
U)  USAID/Haraie— Telex  No.  4428  ZW 

Harare,  Zimbabwe 
(2)  PRE/H.  AXO.  Washington.  D.C 

20623  Telex  Na  882703 

By  this  notice  of  investment 
opportunity,  the  Borrower  is  soUciting 
loan  proposals  from  any  interested 
investment  bankers  or  lenders.  Such 
proposals  should  be  received  by  the 
Borrower  not  later  than  8.-00  a.m. 
Zimbabwe  time.  Thursday,  November 
29, 1984.  The  bids  should  provide  for  a 
single  $25  million  disbursement  in 
January  1985.  The  loan  should  allow  a 
ten  year  grace  period  and  have  a  25-30 
year  maturity  period.  Fixed  and/or 
variable  interest  rates  may  be  proposed. 
Prepayment  options  should  also  be 
specified. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loans  are 
initially  subject  to  the  individual 
discretion  of  the  Borrowers  and 
thereafter  subject  to  approval  by  A.I.D. 
The  lenders  and  AJJ).  shall  enter  into  a 
Contract  of  Guaranty,  covering  the  loan. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loan  will  be 
guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  speciRed  in  Section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and.  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.I.D. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from:  Director,  Office  of 
Housing  and  Urban  Programs,  Agency 
for  International  Development,  Room 


625.  SA/12.  Washington,  D.C  20523. 
Telephone:  (202)  632-0637. 

Dated:  November  15, 1984. 
lohii  T.  Howley, 

Deputy  Director,  Office  of  Housing  and  Urban 
Pivgrams. 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-19  (Sub-MX)] 

Ra«  CaniwY;  Baltimore  and  Ohio 
Rairoad  Co;  Abandonment;  In  Taylor 
County,  WV;  Exemption 

The  Baltimore  and  Ohio  Railroad 
Company  (B&O)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments,  as 
modified  by  Exemption  of  Out  of 
Service  Rail  Lines.  1 1.C.C.  2d  55. 
decided  April  16, 1984.  B&O  intends  to 
abandon  its  line  of  railroad  known  as 
the  Sand  Lick  Branch,  which  extends 
between  Stations  0+00  and  118+18.  a 
distance  of  approximately  2.24  miles  in 
Taylor  County,  WV. 

B&O  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years.  (2)  overhead  traffic  is  not 
handled  on  the  line,  and  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line,  or  by  a  state  or  local 
governmental  entity  acting  on  behalf  of 
a  user,  regarding  cessation  of  service 
over  the  line,  either  is  pending  with  the 
Commission,  or  has  been  decided  in 
favor  of  a  complainant  within  the  2-year 
period  preceding  this  notice.  The  Public 
Service  Commission  (or  equivalent 
agency)  in  West  Virginia  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice.  See 
Exemption  of  Out  of  Service  Rail  Lines, 
366  LC.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  discontinuance  of  service  will  be 
protected  pursuant  to  Oregon  Short  Line 
R.  Co.^Abandonment — Goshen,  360 
LC.C.  91  (1979). 

The  exemption  will  be  effective  on 
December  20, 1984  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  the  effective  date  of  the  exemption 
must  be  filed  by  November  30, 1984,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  10, 
1984,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Conmiission  should  be  sent  to 
applicant's  representative: 


Rene  J.  Gunning,  Suite  2204, 100  North 

Charies  Street,  Baltimore,  MD  21201 
Peter  J.  Shudtz,  P.O.  Box  6419. 

Cleveland,  OH  44101 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  9, 1984. 

By  the  Commission,  Hel>er  P.  Mardy, 
Director,  Office  of  Proceedings. 
James  H.  Rayne. 
Secretary. 
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[Docket  Na  AB-19  (Sub-96X)] 

Rail  Carriers;  Baltimore  and  Ohio 
Railroad  Co.;  Discontinuance  of 
Trackage  Rights;  in  Sangamon  County, 
IL;  Exemption 

The  Baltimore  and  Ohio  Railroad 
.  Company  (B&O)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuance  of  Service  and  Trackage 
Rights.  The  discontinuance  of  trackage 
rights  is  over  that  portion  of  Illinois 
Central  Gulf  Railroad  Company's  (ICG) 
line  at  or  near  Springfield,  IL  between 
B&O  Station  9545  +  70  (milepost  180.76) 
and  B&O  Station  9573  +  53  (milepost 
181.29),  a  distance  of  approximately  0.53 
.  miles  in  Sangamon.  IL 

B&O  has  certified:  (1)  That  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years  and  that  overhead  traffic  is 
not  moved  over  the  line,  (2,)  that  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  Public  Service 
Commission  (or  equivalent  agency)  in 
Illinois  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice.  See  Exemption  of  Out  of  Service 
Rail  Lines,  366  LC.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  LC.C.  91 
(1979). 

The  exemption  willl  be  effective  on 
December  20. 1984  (unless  stayed 
pending  reconsideration).  Petition  to 
stay  the  effective  date  of  the  exemption 
must  be  filed  by  November  30, 1984,  and 
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petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  10, 
1984  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives: 
Rene  |.  Gunning,  100  North  Charles 

Sti^et,  Suite  2204,  Baltimore,  MD 

21201 
Peter ).  Shudtz,  P.O.  Box  6419, 

Cleveland,  OH  44101 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  13, 1984. 

By  the  Commission,  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
James  H.  Bayne, 
Secretary. 

|FK  Doc  84-30433  Filed  11-1S-M:  S.^  wnl 

anxiNO  COOC  703s-oi-« 


[Docket  No.  AB-1t  (Sub44X)l 

Rail  Carriers;  Chesapeake  and  Ohio 
Railway  Co.;  Abandonment  Exemption; 
in  Logan  County,  WV;  Exemption 

The  Chesapeake  and  Ohio  Railway 
Company  (C&O)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments,  as 
modified  by  Exemption  of  Out  of 
Service  Rail  Lines.  1 1.C.C.  2d  55, 
decided  April  16, 1984.  C&O  will 
abandon  that  portion  of  its  Whitman 
Creek  Subdivision  between  stations 
39  +  93  and  131+00,  a  distance  of 
approximately  1.90  miles  in  Logan 
County.  WV. 

C&O  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years,  (2)  overhead  traffic  is  not 
handled  on  the  line,  and  (3)  no  formal 
complaint,  filed  by  a  user  of  rail  service 
on  the  line,  or  by  a  state  or  local 
governmental  entity  acting  on  behalf  of 
a  user,  regarding  cessation  of  service 
over  the  line,  either  is  pending  with  the 
Commission,  or  has  been  decided  in 
favor  of  a  complainant  within  the  2-year 
period  preceding  this  notice.  The  Public 
Service  Commission  (or  equivalent 
agency)  in  West  Virginia  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice.  See 
Exemption  of  Out  of  Service  Rail  Lines, 
366  LC.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 


pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LC.C.  91 
(1979). 

The  exemption  will  be  effective  on 
December  20, 1984  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  the  effective  date  of  the  exemption 
must  be  filed  by  November  30, 1984,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  10, 
1984,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives: 
Rene  ).  Gunning,  Suite  2204, 100  North 

Charies  Sti^et,  Baltimore,  MD  21201 
Peter  J.  Shudtz,  P.O.  Box  6419, 

Cleveland,  OH  44101 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  8, 1984. 

By  the  Commission.  Heber  P.  Hardy, 
Director.  Office  of  Proceedings. 
James  H.  Bayne. 
Secretary. 

|FR  Doc.  84-30428  Piled  11-1S-S4:  %M  am) 
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[Dockat  No.  AB-18  (Sut>-65X)] 

RaH  Carriers;  Chesapeake  and  Ohio 
RaHway  Co.;  At>andonment;  Seneca 
County,  OH,  Exemption 

The  Chesapeake  and  Ohio  Part 
Railway  Company  (C&O)  filed  a  notice 
of  exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments. 
C&O's  abandonment  involves  two 
portions  of  its  line  of  railroad  at  or  near 
Fostoria,  OH,  between  Stations  1784+05 
and  179+14,  a  distance  of 
approximately  0.27  miles  and  between 
Stations  1876  +  67  and  1895+65,  a 
distance  of  approximately  0.36  miles,  all 
in  Seneca  County,  OH. 

C&O  has  certified  (1)  that  no  local 
traffic  has  moved  over  the  Kne  for  at 
least  2  years  and  that  no  overiiead 
traffic  moves  over  the  line,  and  (2)  that 
no  formal  complaint,  filed  by  a  user  of 
rail  service  on  the  line,  or  by  a  state  or 
local  governmental  entity  acting  on 
behalf  of  such  user,  regarding  cessation 
of  service  over  the  line,  either  is  pending 
with  the  Commission  or  has  been 
decided  in  favor  of  a  complainant  within 
the  2-year  period  preceding  this  notice. 
The  Public  Service  Commission  (or 
equivalent  agency)  in  Ohio  has  been 


notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice.  See 
Exemption  of  Out  of  Service  Rail  Lines, 
366  LC.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  will  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  366  LC.C.  91 
(1979). 

The  exemption  will  be  effective  on 
December  20,  1984  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  the  effective  date  of  the  exemption 
must  be  filed  by  November  29, 1984;  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  10, 
1984,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  D.C.  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  C&O's 
representatives: 
Rene  J.  Guiming,  100  North  Charles 

Sti^et.  Suite  2204,  Baltimore,  MD 

21201 
Peter  ].  Shudtz,  P.O.  Box  6419. 

Cleveland,  OH  44101 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  voidv^  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  9. 1984. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
James  H.  Bayne, 
Secretary. 

\Tn  Doc  84-30429  Filed  ll-l»-a4:  8:43  mil 
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(Flnanca  Oocfcat  No.  30519] 

Rail  Carriers;  Marion  County  Railway 
Co.;  Exemption;  Common  Control; 
Exemption 

On  June  29, 1984,  Marion  County 
Railway  Company  (MCRC)  filed  a  notice 
of  exemption  under  49  CFR  1180.2(d)(2) 
in  connection  with  its  proposed  lease 
and  operation  of  a  line  of  track  between 
Milepost  AC-362.0  and  Milepost  AC- 
332.3,  a  distance  of  6.3  miles,  located  in 
and  owned  by  Marion  County,  SC 
(County).  In  Docket  No.  AB-55  (Sub-No. 
86),  Seaboard  System  Railroad,  Inc. — 
Abandonment — Marion  County  (not 
printed),  served  May  16. 1984.  the 
County  was  authorized  to  acquire  the 
6.3-mile  line  and  the  abandonment 
application  was  dismissed. 
Subsequently,  at  the  request  of  the 
County,  and  before  the  purchase  was 
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consumniated,  the  May  16th  decision 
was  modified  by  decision  served 
Octol}er  12, 1984.  The  modification  notes 
that  MCRC  will  operate  the  line  on 
behalf  of  the  County  and  thereby 
insures  that  MCRC's  operations  of  the 
line  will  not  result  in  a  transfer  of  the 
service  obligation  in  violation  of  49 
U.S.C.  10905(f)(4). 

Willard  R.  Formyduval,  president  of 
MCRC.  also  controls  and  operates  3 
Class  III  railroads:  Warrenton  Railroad 
Company  (Warrenton),  Aberdeen  and 
Briar  Patch  Railway  Company 
(Aberdeen),  and  Hartwell  Railway 
Company  (Hartwell).  Mr.  Formyduval 
owns  77  percent  of  the  stock  of 
Warrenton,  is  president  and  sole 
shareholder  of  Aberdeen,  and  is 
president  and  owner  of  12.5  percent  of 
the  outstanding  shares  in  Hartwell. 
Aberdeen  owns  an  80  percent  interest  in 
MCRC,  and  Mr.  Formyduval  will  own  or 
control  a  90  percent  interest  in  MCRC 

The  acquisition  of  control  of  MCRC  by 
Arberdeen  and,  consequently,  by  Mr. 
Formyduval  comes  within  the  class  of 
transactions  exempted  from  prior 
approval  under  49  CFR  1180.2(d)(2).  The 
lines  of  MCRC,  Aberdeen,  Warrenton, 
and  Hartwell  do  not  connect  with  each 
other,  and  the  acquisition  of  control  is 
not  part  of  a  series  of  anticipated 
transactions  that  could  lead  to  a 
connection.  The  transaction  involves  no 
Class  I  carriers. 

As  a  condition  to  the  use  of  this  ■ 
exemption,  any  employee  affected  by 
the  acquisition  of  control  shall  be 
protected  pursuant  to  New  York  Dock 
Ry.-Control-Brooklyn  Eastern  DisL,  360 
l.C.C.  60  (1979). 

Decided:  November  9. 1984. 

By  the  Commission,  Heber  P.  Hardy, 
Director.  Office  of  Proceedings, 
lames  H.  Bayne, 

Secretary. 

[FK  Doc  M-30U2  Filed  n-I9-M:  8:45  ami 
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[Docket  No.  AB-55  (Sub-118)] 

Rail  Carriers;  Seaboard  System 
Railroad,  Inc.,— Abandonnient— In 
Daviess  and  McLean  Counties,  KY; 
FirKlings 

The  Commission  has  issued  a 
certificate  authorizing  Seaboard  System 
Railroad,  Inc.,  to  abandon  its  20.9-mile 
rail  line  between  Livermore  (milepost  D- 
193.7)  and  Owensboro  (mflepost  D- 
214.6]  in  Daviess  and  McLean  Counties, 
KY.  The  abandonment  certificate  will 
become  effective  30  days  after  the 
publication  of  this  Notice  unless  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 


offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from  the 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedure  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 
Jameo  H.  Bayne, 
Secretary. 

|FR  Doc  M-30t30  FiM  11-19-M;  8:46  «m| 
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DEPARTMEHT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  82-28] 

Coleman  Preston  McCown,  D.D.S^ 
Denial  of  Application 

On  September  30, 1982,  the  then 
Acting  Administrator  of  the  Drug 
Enforcement  Administration  (DEA) 
issued  to  Coleman  Preston  McCown, 
D.D.S.  (Respondent),  of  Landover, 
Maryland,  an  Order  the  Show  Cause 
proposing  to  deny  the  Respondent's 
pending  application  for  registration 
pursuant  to  21  U.S.C.  B23(f).  The 
statutory  predicate  for  the  proposed 
action  was  Respondent's  controlled 
substance-related  felony  conviction  on 
March  26, 1981.  in  the  United  States 
District  Court  for  the  District  of 
Maryland.  Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause. 

Respondent  was  incarcerated  at  the 
time  the  Order  to  Show  Cause  was 
issued  and  therefore  could  not  attend  or 
participate  in  a  hearing.  Accordingly, 
Administrative  Law  Judge  Francis  L. 
Young  entered  a  consent  order  on 
Deceml)er  15, 1982,  in  which  counsel  for 
Respondent  agreed  to  inform  counsel  for 
the  Government  when  Dr.  McCown 
would  be  free  and  able  to  be  present  at 
a  hearing.  Subsequently,  the  hearing  in 
this  proceeding  was  held  on  April  17, 
1984,  in  Washington,  D.C.,  judge  Francis 
L  Young  presiding.  At  the  hearing  a 
second  application  from  Respondent,  in 
addition  to  the  one  specified  in  the 
Order  the  Show  Cause,  was  put  into 
evidence.  It  was  dated  May  20, 1982. 
These  proceedings  apply  to  all  of 


Respondent's  pending  applications  for 
DEA  registration. 

On  June  21, 1984,  Judge  Young  issued 
his  opinion  and  recommended  findings 
of  fact,  conclusions  of  law,  ruling  and 
decision.  No  exceptions  were  filed  and 
on  July  17, 1984,  Judge  Young 
transmitted  the  record  of  these 
proceedings  to  the  Administrator.  The 
Administrator  has  considered  this 
record  in  its  entirety  and  pursuant  to  21 
CFR  1316.67,  hereby  issues  his  final 
order  in  this  matter,  based  upon  findings 
of  fact  and  conclusions  of  law  as 
hereinafter  set  forth. 

The  Administrative  Law  Judge  found 
that  on  December  3, 1979,  Respondent 
was  present  at  a  Washington,  D.C. 
restaurant  when  an  officer  of  the  Drug 
Enforcement  Task  Force,  working 
undercover,  purchased  a  quantity  of 
cocaine  from  an  acquaintance  of 
Respondent.  Respondent  was  aware  of 
what  was  occurring  and  let  it  be  known 
that  he  too  was  a  dealer  in  cocaine. 
During  the  meeting,  Respondent  boasted 
about  his  methods  used  to  evade  police 
discovery,  including  display  of  a  police 
fraternal  organization  sticker  on  his 
Mercedes-Benz. 

Subsequently,  on  June  14, 1980.  a  DEA 
Special  Agent  was  taken  to 
Respondent's  apartment  by  a 
cooperating  individual.  Respondent  sold 
the  Agent  3.5  grams  of  cocaine  for  $280. 
During  this  visit,  the  Agent  was 
introduced  to  Respondent's  paramour. 
About  two  weeks  later,  the  Agent 
returned  to  Respondent's  apartment  at 
the  direction  of  Respondent's  paramour. 
On  this  occasion  the  Agent  purchased 
3.5  grams  of  cocaine  from  the  woman  for 
$250.  She  stated  that  she  was  making 
this  sale  on  instructions  given  her  by 
Respondent. 

On  June  30, 1980.  the  Agent  again 
spoke  with  Respondent  by  telephone 
while  Respondent  was  at  his  dental 
office.  They  agreed  to  meet  at  a 
shopping  center  so  that  the  Agent  might 
purchase  some  cocaine  from 
Respondent.  When  they  met,  the  Agent 
told  Respondent  that  he  was  interested 
in  purchasing  an  ounce  of  cocaine. 
Respondent  left  the  Agent's  automobile 
in  which  he  and  the  Agent  were  sitting, 
went  to  his  own  car,  retrieved  a  leather 
bag,  returned  to  the  Agent's  car  and 
pulled  out  two  plastic  bags  which 
contained  cocaine.  The  Agent  then 
purchased  an  ounce  of  cocaine  from  the 
/Respondent  for  $2,000.  Respondent  was 
carrying  approximately  12  ounces  of 
cocaine  with  him  in  the  leather  bag.  On 
this  occasion  and  in  a  subsequent 
conversation.  Respondent  and  the  Agent 
discussed  the  availability  of  heroin. 
Respondent  assured  the  Agent  that  he 


Federal  Register  /  Vol.  49.  No,  225  /  Tuesday.  November  20.  1984  /  Notices 


45819 


would  be  able  to  supply  some  heroin  to 
him. 

Pursuant  to  a  search  warrant,  o^icers 
entered  and  searched  Respondent's 
apartment  on  September  18, 1980.  They 
sized  approximately  one  pound  of 
cocaine  there  valued  at  about  $30,000 
wholesale.  The  officers  also  seized  a 
quantity  of  cocaine  paraphernalia  from 
the  apartment  including  some  Udocaine 
(a  dilutant  of  cocaine),  a  number  of 
"quills"  or  straws  cut  on  an  angle  to 
facilitate  the  snorting  of  cocaine, 
strainers,  a  finely  instrumented  Mettler 
scale,  razor  blades,  measuring  spoons,  a 
quantity  of  glassine  envelopes  in  which 
the  cocaine  would  be  packaged  for  sale, 
and  other  items. 

While  the  search  warrant  was  being 
executed  at  Respondent's  apartment, 
Respondent  was  arrested  in  a  parking 
lot  outside  his  dental  office  as  he 
prepared  to  enter  his  car.  At  that  time  he 
had  with  him  five  clear  plastic  bags 
containing  a  total  of  142  grams  of  43% 
pure  cocaine  in  a  large  bag  and  an 
additional  clear  plastic  bag  containing 
31  grams  of  29'Xi  pure  ( ocaine  in  his 
pocket.  Respondent  had  left  his  dental 
office  immediately  before  he  was 
arrested. 

Consequently,  a  grand  jury  of  the 
United  States  District  Court  for  the 
District  of  Maryland  handed  up  a  five- 
count  indictment  charging  Respondent 
and  his  girl  friend  with  conspiring  to 
unlawfully  distribute  cocaine. 
Respondent  was  also  charged  with  three 
counts  of  distribution  and  possession. 
On  March  26, 1981,  Respondent  pled 
guilty  to  one  count  of  aiding  and 
abetting  the  distribution  of  cocaine,  a 
Schedule  II  narcotic  controlled 
substance.  This  is  a  felony  conviction 
relating  to  controlled  substances. 
Therefore,  there  is  a  lawful  basis  for  the 
denial  of  Respondent's  pending 
applications  for  registration  under  21 
U.S.C.  824(a)(2).  Serling  Drug  Company, 
Docket  No.  74-12.  40  FR  11918  (1975); 
Raphael  C.  Cilento,  M.D.,  Docket  No. 
79-2.  44  FR  30466  (1979);  and  Thomas  W. 
Moore.  Jr..  M.D.,  Docket  No.  79-13.  45 
FR  40743  (1980). 

The  Administrative  Law  Judge  found 
that  Dr.  McCown  is  among  a  small  group 
of  general  practice  dentists  in  the 
Washington,  D.C.  area  qualified  to  use 
general  anesthesia  in  general  practice 
dentistry,  as  distinguished  from  dental 
surgery.  There  are  dental  patients  who, 
because  of  fear,  can  have  general  dental 
work  done  only  when  under  general 
anesthesia.  Dr.  McCown's  continued 
practice  of  this  specialty  in  dentistry 
depends  on  his  ability  to  administer 
general  anesthesia.  To  do  so  he  must 
have  a  DEA  registration. 


The  Administrative  Law  Judge  further 
found  that  Respondent's  dental  practice 
license  was  revoked  by  the  Maryland 
authorities  on  March  7, 1984.  The 
revocation  will  be  stayed,  however, 
effective  upon  his  successfully  passing  a 
clinical  practice  examination.  The 
revocation  order,  to  which  Respondent 
consehted.  further  provides  that  upon 
the  successful  passing  of  the 
examination,  Respondent  will  be  placed 
on  probation  subject  to  certain 
conditions.  He  must  keep  duplicate 
copies  of  all  controlled  dangerous 
substances  prescriptions  he  writes  and 
arrange  for  supervision  by  another 
dentist  who  will  submit  quarterly 
reports  on  Respondent's  professional 
ability  and  on  his  compliance  with  the 
order.  Also,  Respondent  must  undergo 
psychotherapy  with  a  therapist  who  will 
submit  quarterly  reports.  Respondent 
must  complete  a  remedial  training 
program  and  meet  other  requirements. 
There  are  no  provisions  of  the  Maryland 
State  Board  of  Dental  Examiner's  order 
having  to  do  specifically  with  the 
administration  or  dispensing,  as 
opposed  to  prescribing  of  controlled 
substances. 

Respondent  stressed  the  fact  that  the 
Maryland  Board  of  Dental  Examiners 
has  seen  fit  to  permit  him  to  resume  his 
practice  of  dentistry  as  long  as  he  meets 
certain  conditions.  Judge  Young  noted 
that  the  present  status  of  Respondent's 
ability  to  practice  is  uncertain  on  this 
record.  The  Board's  consent  order 
provides  that  Respondent's  license  to 
practice  "is  hereby  revoked."  It  then 
goes  on  to  provide  that  the  "foregoing 
revocation,  shall  be  stayed  upon 
Respondent's  successfully  passing  [an) 
examination.  (Italic  added.)  As  of  the 
date  of  the  hearing  in  the  instant 
proceeding.  Respondent  had  not  yet 
taken  that  examination.  So,  as  of  that 
date.  Respondent  was  not  licensed  to 
practice  dentistry. 

The  consent  order  also  provided  that 
"should  the  Board's  revocation  order  be 
stayed,  the  Respondent  shall  be  placed 
on  probation  subject  to  [a  number  of] 
conditions."  [Italic  added.]  The 
conditions  indicate  that  the  Maryland 
Board  of  Dental  Examiners  is  willing  to 
permit  Respondent  to  resume  practice 
only  under  close  professional 
supervision.  The  Administrative  Law 
Judge  further  stated  that  there  was 
nothing  in  the  consent  order  to  indicate 
that  the  Board  contemplated 
Respondent's  return  to  the  same 
specialized  type  of  dental  practice, 
calling  for  administering  anesthesia  to 
virtually  every  patient  coming  to  him  for 
treatment. 


The  Administrative  Law  Judge 
recommended  to  the  Administrator  of 
DEA  that  Respondent's  applications  be 
denied.  The  Administrator  adopts  the 
recommended  ruling,  findings  of  fact 
and  conclusions  of  law  of  the 
Administrative  Law  Judge  in  their 
entirety. 

The  Administrator  of  the  Drug 
Enforcement  Administration  is  charged 
with  deciding  whether,  or  under  what 
circumstances.  Respondent  can  be 
entrusted  with  the  handling  of  heavily 
abused  controlled  substances  as  a  DEA 
registrant.  At  this  time  the 
Administrator  believes  that  Rspondent 
a  major  drug  dealer,  is  a  danger  to  the 
public  health  and  safety  and  has  not 
earned  that  trust.  Respondent's  criminal 
activity,  although  not  related  to  his 
dental  practice,  clearly  shows  a 
disregard  for  the  law  and  an 
indifference  to  his  responsibilities  as  a 
registrant  and  a  health  professional.  The 
Drug  Enforcement  Administration  has 
consistently  held  that  conviction  of  a 
controlled  substance-related  felony, 
even  though  unrelated  to  a  registrant's 
professional  practice,  requires  the  same 
sanctions  as  one  which  is  so  related. 
See.  TilmanJ.  Bently.  D.O..  Docket  No. 
82-22. 49  FR  35049  (1984);  Dennis 
Howard  Harris.  M.D..  Docket  TJo.  84-19. 
49  FR  39930  (1984);  Raymond  H.  Wood, 
D.D.S. .  Docket  No.  82-32,  48  FR  48727 
(1983);  and  Aaron  A.  Moss,  D.D.S., 
Docket  No.  80-2,  45  FR  72850  (1980). 

The  Administrator  further  concludes 
that  there  has  been  no  showing  that 
Respondent  needs  a  DEA  registration  to 
practice  general  dentistry.  It  is  only  to 
pursue  his  unique  specialty  that 
Respondent  seeks  to  be  registered. 
Denial  of  his  application  will  not  result 
in  Respondent's  being  unable  to  practice 
his  profession  at  all.  Respondent  is  free 
to  reapply  in  the  future  and  his 
application  will  be  evaluated  in  light  of 
the  then  existing  circumstances. 

Accordingly,  having  concluded  that 
there  is  a  lawful  basis  for  the  denial  of 
Respondent's  applications  for 
registration  and  having  further 
concluded  that  under  the  facts  and 
circumstances  presented  in  this  case, 
the  applications  should  be  denied,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  the  applications  of  Coleman 
Preston  McCown,  D.D.S.,  for  registration 
under  the  Controlled  Substances  Act, 
be.  and  they  hereby  are.  denied, 
effective  December  20. 1984. 
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Date:  ftovember  9. 19M. 
Atbnutmtrator. 

IFR  Ok.  M-JMI*  FVirf  n-1»-ak  M>  an( 


(Dockal  No.  84-«] 

Cues  PtuiiiiiAcy,  Inc4  Mtaiiil,  FI4 


Notice  is  hereby  given  that  on  March 
29, 19M.  the  Drug  Enforcement 
Adminiatration.  Department  of  Justice, 
issued  to  Cuca  Pharmacy.  Inc.  an  Order 
To  Show  Cause  and  Immediate 
Saq>ension  Of  Registration  affording 
Respondent  the  opporttmity  to  show 
cause  as  to  why  the  Drag  Enforcement 
Administratioo  should  not  revoke  its 
DEA  Certificate  of  Registration. 
AC1760912. 

Thirty  days  haviitg  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
10:00  ajn.  on  Tuesday,  November  27. 
1984.  in  Courtroom  I.  U.S.  District  Court, 
Old  Courthouse  Building.  300  NX  1st 
Avenue,  Miami,  Florida. 

Dated:  November  9. 19M. 

Fraacis  M.  MtMmi.  ft^ 

Admintatmtor.  Drag  Enforcement 
AdmiiuMtnitioa. 

PSmI  n-»-M  MB  «■! 


(Dockat  No.  84-441 

Steplwn  Granet  Ros«n,  D.D.S.. 
Oaach,  FL.;  HoAring 


Notice  is  hereby  given  that  on 
September  2a  1984.  the  Drug 
Ei^orcement  Administration, 
Department  of  |ustice,  issued  to  Stephen 
Granet  Rosen.  DX)3..  an  Order  To  Show 
Cause  as  to  why  the  Drug  Enforcement 
Administration  should  not  revoke  his 
DEA  Certificate  of  Registration, 
AR0153065,  as  a  practitioner  under  21 
HJ.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
9:30  a.m.  on  Wednesday.  November  28, 
1994,  in  Courtroom  I.  U.S.  District  Court, 
Old  Courthouse  Building.  300  N.E.  1st 
Avenue,  Miami,  Florida. 


Dated:  Noveaiber  9.  ISM. 
Fiaads  M.  MiaUaa.  )r.. 

Administrator.  Drug  Enforcement 

Administration. 
|FK  Doc  a»-MMM  ra* 

ICOOCMK 


Appncatfon;  Importation  of  Controlled 
Substances;  EJ.  du  Pont  de  Nemours 
and  Co. 

Pursuant  to  Section  1006  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  958(h)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  11,  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
i  1311.42  of  Title  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  August  29. 1984,  E.  I.  du 
Pont  de  Nemours  and  Company, 
Chambers  Works,  Deepwater.  New 
Jersey  08023,  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  "niebaine 
(9333],  a  basic  class  controlled 
substance  in  Schedule  II. 

As  to  the  basic  class  of  controlled 
substance  listed  above  for  which 
application  for  registration  has  been 
made,  any  other  applicant  therefor,  and 
any  existing  bulk  manufacturer 
registered  therefor,  may  file  written 
comments  on  or  objections  to  the 
issuance  of  such  registration  and  may, 
at  the  same  time,  file  a  written  request 
for  a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Administrator,  Drug  Enforcement 
Administration,  United  Slates 
Department  of  Justice,  1405  I  Street, 
N.W.,  Washington.  D.C  20637. 
Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  Decemlwr  2a  1984. 

This  procedure  is  to  be  conducted 
simulteuieously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d).  (e)  and  (f)-  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Administrator  of 
the  Drug  Enforcement  Administration 
that  the  requirements  for  such 


registration  pursuant  to  21  U.S.C  958(a), 
21  U.S.C.  823(a),  and  21  CFR  1311.42  (a), 
(b),  (c).  (d),  (e)  and  (f)  are  satisfied. 

Dated:  November  9. 18M. 
Gene  R.  Hatsnp, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministrolion. 

in  ddc.  at-wni  Pflad  it-n-m: »«  «m| 
aiLUNO  cooe  44io-a»-« 


DEPARTMENT  OF  LABOR 

Office  of  ttte  Secretary 

Senior  Executive  Service; 
Reappointment  of  Members  to  ttw 
Performance  Review  Board 

This  Notice  amends  Department  of 
Labor  Notice  published  on  December  H, 
1983  (48  FR  55199],  listing  Department  of 
Labor  members  of  the  Performance 
Review  Board  of  the  Senior  Executive 
Service. 

The  following  executives  are  hereby 
reappointed  to  new  3-year  terms, 
effective  November  18, 1984: 
Thomas  C.  Komarek 
Janet  L.  Norwood 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  K.  Goodwin,  Acting  Director 
of  Personnel  Management,  Room  C5526, 
Department  of  Labor,  Frances  Perkins 
Building,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  14th  day 
of  November  1984. 
Ford  B.  Ford, 

Under  Secretary  of  Labor. 

|FS  Doc  Si-W4M  riled  11-19-M;  k4ft  aal 
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Employment  and  Training 
Administration 

Determtrratiorts  Regarding  Ellglbinty 
To  Appty  for  Worker  Adtustmertt 
Assistance;  SjotHom  Shake  and 
Shirtgle  MaM,  et  al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  ad)ustment 
assistance  issued  during  the  period 
November  5, 1984-November  9, 1984. 

In  order  for  a  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
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subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sale  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-15,418;  Sjoblom  Shake  and 
Shingle  Mill.  Winlock.  WA 

Affirmative  Determinations 

TA-W-15.355;  E.I.  duPont  De  Nemours  & 
Co,,  Inc..  Chemicals  and  Pigments 
Department.  Newport.  DE 
A  certification  was  issued  covering  all 

workers  engaged  in  employment  related 

to  the  production  of  copper 

phthalocyanine  (CPC)  blue  pigment 

separated  on  or  after  January  1, 1984 

and  before  August  15, 1984. 

TA-W-15.432;  Towmotor  Corp..  Mentor. 
OH 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  January  1. 

1984. 


TA-W-15.417;  Purolator  Products.  Inc.. 
Rahway.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  1, 
1984. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  November  5, 
1984-November  9. 1984,  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street.  N.W.. 
Washington,  D.C,  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  November  13, 1984. 
Marvin  M.  Fooks, 

Director,  Officeof  Trade  Adjustment 
Assistance. 

(FR  Doc.  84-30456  Filed  ll-l»-e«;  MS  am] 
■tLUNQ  COOC  MIO-Se-M 


Investigations  Regarding 
Certifications  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance; 
Buffalo  Color  Corp.  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Tide  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  30, 1984. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  30. 1984. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  N.W.,  Washington, 
D.C.  20213. 

Signed  at  Washington,  D.C,  this  13th  day 
of  November  1984. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


* 

Appendix 

PMttoosr  Union/woflcMB  or  tonnw  worttofs  ol^ 

Location 

OMa 
raoaiwad 

Datao* 
pcMion 

PMHionNa 

Arttdaa  produced 

Buffalo  Cokx  Cocp  (USWA) _ _ 

Buttaio.  NV 

11/6/84 
11/6/84 
11/5/84 
11/S/84 
11/5/84 
11/2/84 
11/2/84 

10/26/84 
11/5/84 
11/5/84 

10/29/84 
11/5/84 

10/25/84 

10/30/84 

10/31/84 

11/1/84 

11/1/84 

10/31/84 

10/29/84 

10/29/84 

10/9/84 

10/31/84 

10/31/84 

10/22/84 

10/31/84 

10/19/84 

TA-W-15,550 

TA-W-15,551 

TA-W-15.552 

TA-W-15.5S3 

TA-W-15.554 

TA-W-15.555 

TA-W-15.556 

TA-W-1 5.557 

TA-W-1 5,558 

TA-W-15,559 

TA-W-15.560 

TA-W-15.561 

TA-W-1 5.562 

Paale.  powdar.  Indigo, 

Wire  rods  aiKJ  sMp. 

Brass  tubes, 

Boota— taathar  mana  worti  and  apoit 

Footwear,  men's. 

Footwear,  women  a. 

Tnjcka.  oonamjdion,  road-off. 
Facet  firtara. 
Pams.  slwls.  ladiala. 
Petrolaum  refining. 

Caryco  Mimng  Ltd  (wortten) «                 

Hunlingtoo.  WV 

Century  Brass  Products,  Inc  (UAW) __    _„ 

Watarbury.  CT 

Certury  Brass  Prodtjcts.  Inc.  (UAW) 

Chippewa  Shoe  Co  (compeny) 

Craddock-Terry  Shoe  Corp  (ACTWU) „      „ „ 

Craddock-Tefry  Shoe  Corp  (ACTWU) -..    .    

EquiUble  Faef«ons  (im'l  leather  Goodi) 

New  M«tord.  CT 

Chippewa  Falla.  Wl 

DiHwyn.  VA „. 

Btackstone,  VA 

New  Bnjnawick.  NJ 

Solon,  OH 

EucM.  Inc  .  Division  of  Cladi  IMichigan  (>>.  (UAW) 

, 

EucM.  Inc    Diviaion  of  Ctark  Michigf  Co  (UAW)  

EucM.  OH 

Facet  Enterphaes.  Inc..  FiNar  Producta  DMaion  (wortiara) 

Mercury  Sportswear  C:o    Inc  (ILGWU)        

MadiaonHaight>,MI..., 

New  York.  NY 

Port  Arthw.  TX 

Texaco.  Inc  (OPEIU) 

|FK  Doc,  S4-304S7  Filed  11-10-64:  B:4S  ami 
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CHAPTER  VI— OFFICE  OF  POSTSECONDARY 
EDUCATION,  DEPARTMENT  OF  EDUCATION 

Design  Arts  Advisory    Panel 
(Fellowships  Section);  Meeting 

Pursuant  to  Section  10(a](2]  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463],  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Design  Arts  Advisory  Panel 


(Fellowships  Section]  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  5-6, 1984.  from  9:00  a.m.  to 
5:30  p.m.  in  Room  Mo-7  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington,  D.C.  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 


Epundadon  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussions  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6),  and  (9)(b)  of 
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section  552b  of  Titk  S,  United  State* 
Cod*. 

Further  infocmation  with  reference  to 
this  meeting  can  be  obtained  &om  Mr. 
)oha  H.  Clark.  Advisory  Committee 
Management  Officer.  Natioiial 
EodofimeBt  of  the  Arts,  Washington. 
D.C.  20508).  or  call  (202)  682-M33. 

Director.  Off  ice  of  Council  and  Panel 
Opemboae.  NaboaaJ  Eitdowmemt  for  tht  Arts. 
Novenber  IS,  19S4. 


Intsr-Arts  Advisory  PaiMl 
(imardiBCiplirMry  Arts  Proisct  SKtIon); 
Msstinf 

Pursuant  to  Section  10  (a)(2)  of  the 
Federal  Adrisory  Committee  Act  (Pub. 
L.  92-463).  »9  amended,  notice  is  hereby 
grven  that  a  meeting  of  the  biter-Arts 
Advisory  Panel  (hiterdisciplmary  Arts 
Project  Section)  to  the  National  Comicil 
on  the  Arts  will  be  held  on  December  3- 
4. 1984.  from  9:00  a.m.  to  8K)0  p.m., 
December  5, 1964,  from  9:00  a.m.  to  6.-30 
p.m..  December  6, 1984,  from  9:00  a.m.  to 
7:30  p.ra..  and  December  7, 1964.  from 
9c00  a.ifR.  to  6:00  p.m.  bi  Room  716  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  NW..  Washington.  D.C. 

A  portion  of  this  meeting  whll  be  open 
to  the  public  on  December  7. 19fM,  from 
12:30  to  3:30  pjo,  to  discuss  policy. 

The  remaining  sessions  of  this 
meeting  on  December  3-4, 1984,  from 
9:00  a.m.  to  8:00  p.m..  December  5, 1984. 
from  9:00  a.m.  to  6:30  p.m.,  December  6. 
from  9:00  a.m.  to  7:30  pjn..  December  7. 
1984,  from  9:00  a.m.  to  12::00  noon,  and 
December  7.  from  3:30  to  6c00  pan.  arc 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  die 
Tlumanities  Act  of  196&,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6),  and  9(b)  of 


sectun  5S2b  of  Title  5.  United  States 
Code. 

Further  information  with  referenca  to 
this  meeting  can  be  obtained  from  Mr. 
John  N.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  2060a  or  call  (202)  e34-e07a 
lahBlLGliric. 

Director,  of  Council  t'Ptme/Ofmnitiorm, 
National  EndommenI  for  the  Arts. 
NoTcmlMr  13. 1984. 
IFK  Ok.  W-3KB  nW  U-U-M:  MS  aal 


Humanlti«s  Pansl  Msetlngs 

agency:  National  Endownment  for  the 

Humanities. 

ACTKNC  Notice  of  meetings. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
will  be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue.  N.W.. 
Washington,  D.C  20506: 

1.  Date:  December  3. 1984. 
Time  Sc30  a.ai.  to  &00  p.m. 
Romr  315 

Program:  This  laeeUng  wil)  review 
applications  submitted  to  the  Research 
Translation  Program:  Slavic  Panel,  Divisioa 
of  Research  Programs,  for  proiecta  beginning 
after  April  1. 1985. 

2.  Date:  December  10, 1984. 
Time:  8:30  a.m.  to  SHO  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  submitted  to  the  Research 
Translation  Program:  Romance  Panel. 
Division  of  Research  Programs,  for  protects 
beginning  after  April  1, 1965. 

3.  Date:  December  7, 1984. 
Time:  8:30  ajn.  to  5:30  pan. 
Room:  315 

Program:  Thit  meeting  will  review  Summer 
Stipends  applications  in  American  History 
m.  submitted  to  the  Division  of  Fellowships 
and  Seminars  beginning  after  May  1. 1986. 

4.  Date:  December  3, 1984. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  318-2 

Prograin:  This  meeting  will  review  Sammer 
Stipends  applications  in  American  History  I, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  May  1, 
1985. 

5.  Dale:  December  4. 1984. 

Time:  8:30  a.m.  to  5:30  p.m. 
Room:  318-2 


Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Early  Modem  and 
Modem  European  History,  submitted  to  the 
Division  of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  1. 1985. 
8.  Date:  December  4. 1984. 

Time:  8:30  a.m.  to  5:30  pjn. 

Room:  315 

Program:  This  meeting  will  review  Sommer 
Stipends  applications  in  Early  European 
History:  Chusics;  Medieval  and  Renaissance 
Studies,  submitted  to  the  Division  of 
Fellowships  and  Scnunars,  for  projects 
beginning  after  May  1, 1985. 

7.  Date:  December  5, 1S84. 
Time  8:30  ajn.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  American  History  II. 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  May  1, 
1985. 

8  Date:  December  8  1984. 
Time:  8c30  a  on.  to  5:30  p.m. 
Room:  316-2 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Philosophy  L 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  protects  beginning  after  May  1. 
1985. 

8.  Date:  December  7, 1984. 
Time:  8:30  ajn.  to  5:30  pan. 
Room:  318-2 

Program:  This  meeting  will  review  Summer 
Stipends  applicatioas  in  Anthropology, 
Folklore.  Archaeology,  and  Linguistics, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  May  1, 
1985. 

10.  Date:  December  1(1. 1984. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  415 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Sociology', 
Psychology,  and  Education,  submitted  to  the 
Division  ot  Fellowships  and  Seminars,  for 
projects  beginning  after  May  1, 1985. 

11.  Date:  December  10, 1984. 

Time:  8:30  ajiL  to  5 JO  p.m.  ' 

Room:  316-2 

Program:  This  meeting  will  review  Summer 
Stipends  appUcations  in  Foreign  Languages 
and  Literatures,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1. 1985. 

12.  Date:  December  11. 1964. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Latin  American. 
Asian,  African,  and  Near  Eastern  History, 
submitted  to  the  Division  of  Feilowshipa  and 
Seminars,  for  projects  beginning  after  May  1. 
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Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the 
Humanities.  Washington,  D,C.  20506;  or 
call  (202)  788-0322, 


13.  Date:  December  12. 1984 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315 
Program:  This  meeting  will  review  Summer 

Stipends  applications  in  Romance  Languages 
and  Literature:  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1, 1985. 

14.  Date:  December  13, 1984 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2 

Program:  This  meeting  will  review  Summer 
Stipends  Applications  in  American 
Literature,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1, 1985. 

15.  Date:  December  14, 1984 
Time:  8:36  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  %vill  review  Summer 
Stipends  applications  in  Philosophy  U, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  May  1, 
1985. 
18.  Date:  December  14, 1984 

Time:  8:30  a.m.  to  5:30  p.m. 

Room:  316-2 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Communications  and 
Drama,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1, 1985. 
17  Date:  December  17, 1984 

Time:  8:30  a.m.  to  5:30  p.m. 

Room:  315 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Music  and  Dance, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  May  1, 
1985, 

18.  Date:  December  17, 1984 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  318-2 

Program:  This  meeting  will  review  Summer 
Stipends  appUcations  in  Modem  American 
and  British  Literature,  submitted  to  the 
Division  of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  1, 1985. 

19.  Date:  December  18. 1984 
Time:  830  ajn.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Art  History, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  May  1, 
1985, 

20.  Date:  December  19, 1984    . 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Religion,  submitted 
to  the  Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1,  1985. 

21.  Date:  December  19. 1984 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Political  Science  and 
Economics,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1,  1985. 

22.  Date:  December  20. 1984 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2 


Program:  This  meeting  will  review  Summer 
Stipends  applications  in  British  Literatiuv, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  May  1, 
1985. 

23.  Date:  December  20. 1984 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Constitutional 
(Bicentennial);  Law  and  Jurisprudence 
submitted  to  the  Division  of  Fellowships  and 
Seminars;  for  projects  begiiming  after  May  1, 
1985. 

24.  Date:  December  12, 1984 

^  Time:  8:30  a.m.  to  5:30  p.m. 
'  Room:  316-2 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Comparative 
Literature;  Literary  Theory  and  Criticism, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  May  1, 
1985, 

25.  Date:  December  3-4, 1984 
Time:  8:30  ajn.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  submitted  for  the  Humanities 
Pix)ject8  in  Media,  Division  of  General 
Programs,  for  projects  beginning  after  April  1, 
1985. 
28.  Date:  December  7, 1984 

Time:  9K)0  a.m.  to  SM)  pjn. 

Room:  415 

Program:  This  meeting  will  review 
applications  submitted  for  the  Humanities 
Programs  for  Nontraditional  Learners, 
Division  of  Education  Programs,  for  projects 
beginning  after  February  1985. 

The  proposed  meetings  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discsussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meetings  will  consider 
informaton  that  is  likely  to  disclose:  (1) 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential;  (2) 
information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy;  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  implementation  of 
proposed  agency  action;  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
January  IS,  1978, 1  have  determined  that 
these  meetings  ^vill  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4),  (6) 

and  (9)(B)  of  section  552b  of  Title  5, 
United  States  Code. 

Further  information  about  these 
meetings  can  be  obtained  from  Mr. 


Stephao  |.  McClaary, 

Advisory  Committee  Management  Officer. 

|H<  Ooc^  S4-3040e  Filed  11-1B-S4: 8:4S  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Forms  Submitted  for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer,  Herman  G. 
Fleming,  (202)  395-9421. 

OMB  Desk  Officer  Carlos  Tellez, 
(202)  395-7340. 

Title:  Survey  of  Graduate  Science 
and  Egnineering  Students  and 
Postdoctorates. 

Affected  Public:  Universities  and 
Colleges. 

Number  of  Responses:  8,400;  total  of 
13,300  burden  hours. 

Abstract-  The  survey  is  the  only 
source  of  national  statistics  on  graduate 
student  and  postdoctorate  support  and 
characteristics  of  faculty  employed  in 
graduate  science/engineering  (S/E) 
programs.  Data  are  used  by  Federal 
agencies,  state  Education  Boards, 
professional  societies,  and  institutions 
of  higher  education  in  monitoring  S/E 
educational  progress  and  in  planning  to 
meet  future  S/E  personnel  needs. 

Dated:  November  15. 1984. 
Herman  G.  Fleming. 

NSF  Reports  Clearance  Officer. 

|FR  Doc  M-atMM  PiM  11-19-S4:  MS  ami 
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Advisory  Council  Meeting 

In  accordance  with  the  Federal    • 
Advisory  Committee  Act,  Pub.  L  92-463, 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  NSF  Advisory  Council. 

Place:  Room  540.  National  Science 
Foundation.  1800  G  Street  NW..  Washington, 
D.G  20550. 

Date:  Thursday,  December  8  1984. 

Time:  9.-00  a.m.  to  3:00  p.m. 

Type  of  Meeting:  Open. 

Contact  Person;  Mrs.  Susan  Kemnitzer. 
Executive  Secretary,  NSF  Advisory  Council, 
National  Secience  Foundation.  Room  527, 


45824 
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1800 G  Street.  NW..  Washington.  DC  20550. 
Telephone:  202/357-973a 

Purpose  of  Advisory  Council:  The  purpose 
of  (he  NSF  Advisory  Council  is  to  provide 
advise  and  council  to  the  NSF  Director  and 
principal  members  of  his  staff  on  matters  of 
Foundationwnde  concern.  It  represents  a 
cross  section  of  the  scientific  disciplines  and 
program  areas  that  are  supported  by  the 
Foundation. 

Summary  Minutes:  May  be  obtained  from 
the  contact  person  at  above  stated  address. 

Agenda:  To  assess  the  public's  perception 
of  science  and  technology  generally  and  NSF 
specifically. 

Dated:  November  IS.  1984. 
M.  Rebecca  Winklw. 
Committee  Management  Officer. 

|FK  Doc  Si-SIMM  PUsd  11-1S-a4:  S:4S  nul 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Conmilttee  on  Reactor 
Safeguards,  Combined  Subcommittees 
on  San  Onofre  Nuclear  Generating 
Station  UnH  1  and  Systematic 
Evaluation  Program;  Meeting  Changes 

The  ACRS  Subcommittee  meeting  on 
San  Onofre  Nuclear  Generating  Station 
Unit  1  previously  scheduled  for  Monday, 
November  28, 1984  has  been  changed  to 
a  combined  meeting,  San  Onofre 
Nuclear  Generating  Station  Unit  1  and 
Systematic  Evaluation  Program,  for 
Tuesday,  November  27, 1984,  8:30  a.m. 
until  the  conclusion  of  business.  Room 
1046, 1717  H  Street.  NW.  Washington. 
DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  Subcommittee  will  discuss  the 
NRC  Staff's  technical  basis  for  restart  of 
San  Onofre  Nuclear  Generating  Station 
Unitl. 

All  other  items  regarding  this  meeting 
remain  the  same  as  announced  in  the 
Federal  Register  published  Monday, 
November  5, 1984  (49  FR  44253). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Sam  Duraiswamy  (telephone  202/634- 
3267)  between  8:15  a.m.  and  5:00  p.m., 
e.s.t.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 


Dated:  Noveml>er  15, 1984. 

Thomas  G.  McCreless, 

Assistant  Executire  Director  for  Technical 
Activities. 

|FK  Doc  S4-30441  Filed  11-1S-S4:  S:45  anil 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rale  Advisory  Committee 
will  be  held  on: 
Thursday,  Decembers  6, 1984 
Thursday,  December  13, 1984 
Thursday.  December  20, 1984 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnnel  Management  Building, 
1900  E  Street.  NW,  Washington,  D.C. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  Five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  Section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 


Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340, 1900  E  Street. 
NW.  Washington,  D.C.  20415.  (202)  632- 
9710). 

William  B.  Davidson,  |r.. 
Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 
November  9, 1984. 

|FR  Ooc.  84-30221  Filed  11-19-84:  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

agency:  Railroad  Retirement  Board. 
action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chpater  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposals) 

(1)  Collection  title:  Employer's 
Quarterly  or  Annual  Report  of 
Contributions  Under  the  RULA. 

(2)  Form(s)  submitted:  DC-1. 

(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(4)  Frequency  of  use:  Recordkeeping, 
Quarterly,  Annually. 

(5)  Respondents:  Business  or  other  for 
profit. 

(6)  Annual  responses:  2.387. 

(7)  Annual  reporting  hours:  835. 

(8)  Collection  description:  Railroad 
employers  are  required  to  make 
contributions  to  the  RUI  fund  quarterly 
or  annually  equal  to  a  percentage  of  the 
creditable  compensation  paifl  to  each 
employee.  The  information  furnished  on 
the  report  accompanying  the  remittance 
is  used  to  determine  correctness  of  the 
amount  paid. 
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Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Robert 
Fishman  (202-395-6880),  Office  of 
Management  and  Budget,  Room  3201, 
New  Executive  Office  Building, 
Washington,  D.C.  20503. 
Pauline  Lohens, 

Director  of  Information  and  Data 
Management. 

ire  Doc.  84-30418  Filed  n-l»-84:  8:«S  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(RelesM  No.  14235;  2  (S12-S938)] 

State  Bank  of  Victoria  and  S.B.  Victoria 
Funding  Inc.;  Exempting 

November  14, 1984. 

Notice  is  hereby  given  that  State  Bank 
of  Victoria  (the  "Bank")  385  Bourke 
Street  Melbourne,  Victoria  3000 
Australia,  an  Australian  bank,  and  its 
wholly-owned  subsidiary  S.B.  Victoria 
Funding  Inc.("Funding,"and  jointly  with 
Bank,  the  "Applicants"),  1209  Orange 
Street,  Wilmington,  DE  19801,  a 
Delaware  corporation,  filed  an 
application  on  September  14, 1984,  for 
an  order  of  the  Commission,  purusant  to 
Section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act"),  exempting 
Applicatons  from  all  provisions  of  the 
Act  in  connection  with  their  proposed 
issuance  of  commercial  paper  in  the 
United  States.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
presentations  contained  therein,  which 
are  summarized  below,  and  to  the  Act 
and  rules  thereunder  for  the  text  of  the 
applicable  provisions. 

"The  Bank,  the  principal  offices  of 
which  are  located  in  Melbourne,  is  the 
third  largest  savings  bank  in  Australia 
with  assets  of  more  than  $6.5  billion, 
desposits  of  more  than  $5.8  billion,  and 
reserve  funds  of  more  than  $267  million. 
According  to  Applicants,  the  Bank  is  an 
autonomous  body  authorized  to  do 
business  and  regulated  under  the 
provisions  of  the  State  Bank  Act  of  1958 
(the  "State  Bank  Act").  Applicants  state 
that  the  management  of  the  Bank  is 
vested  in  commissioners,  who  are 
appointed  by  the  Governor  of  the  State 
of  Victoria  (the  "State"),  acting  on  the 
advice  of  the  State  Cabinet.  Applicants 


further  state  that  the  Bank's 
commissioners  hold  all  the  property  of 
the  Bank  for  and  on  account  of  the  State 
government.  Monies  belonging  or 
payable  to  the  Bank  are  deemed  to  be 
public  monies  pursuant  to  the  State 
Bank  Act. 

Applicants  represent  that  the  Bank's 
principal  business  is  the  receipt  of 
deposits  and  making  loans,  including 
housing  loans,  personal  loans  to 
individuals,  and  loans  to  public 
authorities.  Although  counted  among 
Australia's  savings  banks,  the  Bank, 
through  a  1980  amendment  to  the  State 
Banking  Act,  was  authorized  to  provide 
full  trading  bank  (/.  e.,  commercial  bank) 
facilities,  including  custodial  services, 
money  transfers,  travel  services, 
insurance  for  properties  mortgaged  to 
the  Bank,  foreign  exchange,  import/ 
export  trade  financing,  and  letters  of 
credit  In  addition,  the  Bank  participates 
in  merchant  banking  through  its  25.8% 
shareholding  in  Tricontinental  Holdings 
Limited,  which  in  turn  participates  in  all 
areas  of  merchant  banking  including 
money  markets  and  commerical  and 
international  financial  advisory 
services. 

Applicants  state  that  the  Bank  is 
authorized  to  carry  on  its  business    ^ 
solely  by  and  under  the  State  Bank  Act. 
Applicants  assert  that,  under  the  State 
Bank  Act,  the  Bank's  commissioners 
establish  rates  of  interest  payable  by  or 
to  the  Bank  and  reserve  requirements 
for  deposits  with  the  Bank.  Applicants 
contend  that,  although  the  Bank  is  not 
required  by  law  to  observe  any  specified 
asset  distribution  or  liquidity  convention 
imposed  on  Australian  banks  by  the 
Commonwealth  Banking  Act  of  1959,  as 
administered  by  the  Reserve  Bank  of 
Australia  ("the  RBA "),  the  Bank  has 
voluntarily  agreed  to  comply  with 
certain  monetary  regulations  imposed 
by  the  RBA.  Applicants  further  state 
that  the  State  Banking  Act  requires  the 
Bank  to  forward  to  the  State  Tresurer  an 
annual  audited  statement  of  its  accounts 
to  be  presented  to  the  Governor  and 
both  houses  of  State  Parliament. 

Applicant  propose  to  offer  for  sale  in 
the  United  States  unsecured  short-term 
promissory  notes  of  the  type  generally 
referred  to  as  commerical  paper  (the 
"Notes").  According  to  Applicants,  the 
Notes  will  be  in  bearer  form, 
denominated  in  United  States  dollars,  of 
prime  quality,  and  issued  in  minimum 
denominations  of  at  least  $100,000. 
Applicants  state  that  the  Notes  will 
have  a  maturity  of  nine  months  or  less, 
exclusive  of  days  of  grace,  and  will 
neither  be  payable  on  demand  nor 
provide  for  any  extension,  renewal,  or 
automatic  "roll-over"  at  the  option  of 
either  the  holder  or  the  issuer. 


Applicants  represent  the  Notes  will  be 
effectively  secured  by  the  credit  of  the 
Bank  and  the  guarantee  of  the  State.  It  is 
anticipated  that  the  Notes  will  be  issued 
by  Funding  and  secived  by  obligations 
of  the  Bank  under  a  loan  agreement  with 
Funding  (the  "Loan  Obligations") 
pursuant  to  which  Funding  shall  lend  to 
the  Bank  the  proceeds  derived  from  the 
sale  of  the  Notes  and  the  Bank  shall 
agree  to  make  payments  to  Funding  oi\ 
such  Loan  Obligations  in  amounts 
sufficient  to  pay  the  principal  of  and 
interests  on  the  Notes.  Alternately. 
Applicants  state,  the  Notes  may  be 
issued  as  direct  obligations  of  the  Bank 
guaranteed  by  the  State.  It  is 
represented  that  the  Notes  issued  by 
Funding  will  rank  pari  passu  among 
themselves,  equally  with  all  other 
unsecured,  unsubordinated 
indebtedness  of  Funding,  and  superior  to 
the  rights  of  Funding's  shareholder.  It  is 
further  represented  that  the  Bank's  Loan 
Obligation  will  rank  equally  with  all 
other  unsecured,  imsubordinated 
indebtedness  of  the  Bank. 

According  to  Applicants,  the  Notes 
will  not  be  advertised  or  otherwise 
offered  for  sale  to  the  general  public 
but,  instead,  will  be  issued  and  sold 
through  one  or  more  commercial  paper 
dealers  in  the  United  States  to  investors 
in  the  United  States  who  normally 
purchase  commercial  paper.  Applicants 
will  require  the  dealerls)  to  provide  each 
offeree  of  the  Notes  prior  to  purchase 
with  a  memorandum  which  briefly 
describes  the  business  of  Applicants, 
including  the  Bank's  most  recent 
publicly  available  fiscal  year-end 
balance  sheet  and  profit  and  loss 
statement,  which  shall  have  been 
audited  in  the  manner  customarily  done 
by  its  auditors.  Applicants  contend  that 
the  memorandum  will  briefly  describe 
the  differences  between  the  accounting 
principals  applied  in  the  preparation  of 
its  financial  statements  and  "generally 
accepted  accounting  principals"  used  by 
banks  in  the  United  States.  Applicants 
further  contend  that  the  memorandum 
and  financial  statements  will  be  at  least 
as  comprehensive  as  those  customarily 
used  by  United  States  issuers  in  offering 
commercial  paper  in  the  United  States 
and  will  be  updated  promptly  to  reflect 
material  changes  in  the  financial 
condition  of  the  Applicants. 

Applicants  represent  that  the 
presently  proposed  and  any  future 
issuance  of  Notes  or  other  debt 
securities  by  them  in  the  United  States 
shall  have  received  prior  to  issuance 
one  of  the  three  highest  investment 
grade  ratings  from  at  least  one 
nationally  recognized  statistical  rating 
organization  and  that  Applicants'  legal 
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counsel  in  the  United  States  will  certify 
that  such  a  rating  has  been  received. 
Applicants  state,  however,  that  no  sych 
rating  need  be  obtained  with  respect  to 
any  issue  if,  in  the  opinion  of 
Applicants'  legal  counsel  in  the  United 
States,  counsel  having  taken  into 
account  for  the  purposes  thereof  the 
doctrine  of  "integration"  referred  to  in 
Rule  502  of  Regulation  D  under  the 
Securities  Act  of  1933  (the  "1933  Act"). 

Applicants  state  that  the  terms  of  the 
Notes,  including  their  negotiability, 
maturity,  minimum  denomination, 
manner  of  offering  to  investors,  and  use 
of  proceeds  will  qualify  them  for  the 
exemption  from  registration  under 
Section  3(a)(3)  of  the  1933  Act.  The 
Notes  will  be  prime  quality  negotiable 
commercial  paper  of  the  type  eligible  for 
discount  by  Federal  Reserve  Banks  and 
will  arise  out  of,  or  the  proceeds  of 
which  will  be  used  for,  current 
transactions.  Applicants  will  not  issue 
or  sell  any  Notes,  however,  until  they 
have  received  an  opinion  from  their 
legal  counsel  in  the  United  States  to  the 
effect  that  the  offering  of  the  Notes  is  • 
entitled  to  the  exemption.  Applicants  do 
not  request  Commission  review  or 
approval  of  such  opinion. 

Applicants  will  appoint  a  bank  or 
trust  company  in  the  United  States  to 
act  as  their  agent  in  issuing  the  Notes  on 
their  behalf.  They  will  appoint  either 
that  financial  institution  or  some  other 
United  States  person  which  normally 
acts  in  such  capacity  to  accept  any 
process  served  in  any  action  based  on  a 
Note  and  instituted  by  the  holder  of  the 
Note  in  any  state  or  federal  court  having 
jurisdiction  in  the  matter.  Applicants 
will  expressly  accept  the  jurisdiction  of 
any  state  or  federal  court  in  the  state  of 
New  York  sitting  in  New  York  County  in 
respect  of  any  such  action.  The 
appointment  of  an  authorized  agent  to 
accept  service  of  process  and  the 
consent  to  jurisdiction  will  be 
irrevocable  until  all  amounts  due  and  to 
become  due  in  respect  of  the  Notes  have 
been  paid  by  Applicants.  Applicants 
will  also  be  subject  to  suit  in  any  other 
court  ij»the  United  States  which  would 
have  jurisdiction  because  of  the  manner 
of  the  offering  and  sale  of  the  Notes  or 
otherwise  in  connection  with  the  Notes. 

Applicants  may  in  the  future  offer  and 
sell  other  debt  securities  in  the  United 
States.  No  future  securities  shall  be 
offered  or  sold  unless  (a)  the  securities 
are  registered  under  the  1933  Act.  or  (b) 
in  the  opinion  of  United  States  counsel 
for  Applicants  an  exemption  from 
registration  under  the  1933  Act  is 
available  with  respect  to  the  offer  and 
sale,  or  (c)  the  staff  of  the  Commission 
states  that  it  would  not  recommend  that 


the  Commission  take  any  action  under 
the  1933  Act  if  such  securities  are  not 
registered.  Applicants  undertake  that 
any  future  o^ering  of  securities  of  the 
Bank  or  Funding  in  the  United  States 
will  be  made  on  the  basis  of  disclosure 
documents  which  are  appropriate  and 
customary  for  the  offering,  whether 
made  pursuant  to  a  registration 
statement  under  the  1933  Act  or  an 
exemption  therefrom  (and  in  any  event 
as  comprehensive  as  those  used  in 
offerings  of  similar  securities  by  issuers 
in  the  United  States),  and  will  be 
updated  periodically  to  reflect  material 
changes  in  the  business  or  flnancial 
status  of  the  Bank  or  Funding.  In  any 
future  offering  of  securities  of  the  Bank 
or  Funding  in  the  United  States  nwide 
through  dealers  or  underwriters, 
Applicants  will  secure  an  undertaking 
from  each  dealer  or  underwriter  to 
furnish  such  disclosure  documents  to 
each  offeree  of  such  securities,  prior  to 
any  sale  of  the  securities  to  such  offeree. 

Applicants  also  undertake,  in 
connection  with  any  future  offering  in 
the  United  States  of  their  debt 
securities,  to  appoint  a  United  States 
person  as  agent  to  accept  any  process 
served  in  any  action  based  on  any 
securities  and  instituted  in  any  state  or 
federal  court  having  jurisdiction  by  the 
holder  of  the  security.  Applicants  further 
undertake  that  they  will  expressly 
accept  the  jurisdiction  of  any  state  or 
federal  court  in  the  State  of  New  York 
sitting  in  New  York  County  in  respect  of 
any  action.  The  appointment  of  an  agent 
to  accept  service  of  process  and  the 
consent  to  jurisdiction  will  be 
irrevocable  so  long  as  the  securities 
remain  outstanding  and  until  all 
amounts  due  and  to  become  due  in 
respect  of  the  securities  have  been  paid. 
Applicants  will  also  be  subject  to  suit  in 
any  other  court  in  the  United  States 
which  would  have  jurisdiction  because 
of  the  manner  of  the  offering  of  the 
securities  or  otherwise  in  connection 
with  the  securities.  Applicants  agree 
that  any  Commission  order  is  expressly 
conditioned  on  the  Applicants' 
compliance  with  all  undertakings  set 
forth  in  the  application. 

Notice  is  fiu-ther  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  10, 1984.  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  it  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  addresses  stated 


above.  Proof  of  service  (by  affidavit  or. 
in  the  case  of  an  attorney-at-Iaw.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriay  E.  HoUis. 
Acting  Secretary. 

|FR  Ooc  84-30453  Filed  n-l»-M:  845  ami 
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SMALL  BUSINESS  ADMINISTRATION 
Region  I  Advisory  Council  Meeting 

The  Small  Business  Administration 
Region  1  Advisory  Council,  located  in 
the  geographical  area  of  Montpelier. 
Vermont,  will  hold  a  public  meeting  at 
10:00  A.M..  December  3, 1984,  at  the 
Lincoln  Inn,  in  St.  Johnsbury,  Vermont, 
to  discuss  such  businesses  as  may  be 
presented  by  members,  the  staff  of  the 
U.S.  Small  Business  Administration,  and 
others  attending. 

For  further  information,  write  or  call 
David  C.  Emery,  District  Director,  U.S. 
Small  Business  Administration,  Federal 
Building,  87  State  Street,  P.O.  Box  605. 
Montpelier,  Vermont  05602.  (802)  229- 
0538. 

Dated:  November  13. 1984. 
|aan  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 

|FR  Doc.  84-30440  Filed  11-19-84:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Los  Angeles  International  Airport,  FAA 
Acceptance  of  Noise  Exposure  Map; 
Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
acceptance  of  noise  exposure  maps 
submitted  by  Los  Angeles  International 
Airport  (LAX)  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150.  The  FAA  also 
announces  formal  receipt  of  the 
proposed  LAX  noise  compatibility 
program  submitted  for  review  and 
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approval  under  Part  150  in  conjunction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  by  the  Administrator  on  or 
before  April  13, 1985. 
EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  acceptance  of  the  LAX  noise 
exposure  maps,  and  of  the  start  of  the 
formal  review  period  for  the  associated 
noise  compatibility  program  is  October 
15, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellis  A.  Ohnstad,  Airport  Planning 
Officer,  AWP-611,  Federal  Aviation 
Administration,  Western-Pacific  Region, 
P.O.  Box  92007,  World  Way  Postal 
Center,  Los  Angeles,  California  90009, 
(213)  536-6250.  Comments  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  that  office. 

SUPPLEMENTARY  INFORMATION:  This 
noise  announces  that  the  FAA  has 
accepted  noise  exposure  maps  for  Los 
Angeles  International  Airport  effective 
October  15, 1984;  and  is  reviewing  a 
proposed  noise  compatibility  program 
for  that  airport  which  will  be  approved 
or  disapproved  on  or  before  April  13, 
1985.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure  map 
which  meets  applicable  regulations  and 
which  depicts  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  maps  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  a  noise  exposure  map  that  is 
accepted  by  FAA  as  meeting  Federal 
Aviation  Regulation  Part  150 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  also  submit  a  noise 
compatibility  program  for  FAA  approval 
which  sets  forth  the  measures  the 
operator  has  taken  or  proposed  for  the 
reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

Los  Angeles  International  Airport  has 
submitted  to  the  FAA  on  May  26, 1983. 
noise  exposure  maps,  descriptions,  and 
other  documentation  which  were 
produced  during  an  airport  noise  control 
and  land  use  compatibility  (ANCLUC) 
study  conducted  at  LAX  from  October 
1980  to  June  1984.  It  was  requested  that 


the  FAA  accept  this  material  as  a  noise 
exposure  map  as  described  in  Section 
103  (a)(1)  of  the  Act,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act. 
SUPPIXMENTARV  INFORMA'HON: 
The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
material  submitted  by  Los  Angeles 
International  Airport.  The  FAA  has 
accepted  the  noise  exposure  maps  for 
Los  Angeles  International  Airport 
effective  October  15. 1984. 

FAA's  acceptance  of  an  airport 
operator's  noise  exposure  map  is  limited 
to  the  determination  that  the  map  was 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  acceptance  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program,  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  map  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  acceptance  of 
noise  exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  writh  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  and  planning  agencies  with 
which  consultation  is  required  under 
section  103  of  the  Act.  The  FAA  has 
relied  on  the  certiflcation  by  the  airport 
operator,  under  S  150.21  of  FAR  Part  150. 
that  the  statutorily  required  consultation 
has  been  accomplished. 

Upon  the  October  15. 1984.  acceptance 
of  the  noise  exposure  maps,  the  FAA 
has  formally  received  the  noise 
compatibility  program  for  LAX. 
Preliminary  review  of  the  submitted 
material  indicated  that  it  conforms  to 
the  requirements  for  the  submittal  of 
noise  compatibility  programs,  but  that 


further  review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  April  13. 1984. 

The  proposed  program  includes 
recommended  measures  relating  to  flight 
procedures  for  noise  control  purposes 
which  are  exempt  from  the  180-day 
review  procedures.  The  FAA's  detailed 
evaluation  of  these  measures  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  S  150.33.  The  primary 
considerations  in  the  evaluat'on  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  of 
foreign  commerce,  and  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
speciflc  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  uses  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Because  the  FAA 
may  approve  a  proposed  noise 
compatibility  program  in  less  than  180 
days,  no  formal  comment  period  has 
been  established.  Comments  received 
subsequent  to  FAA  approval  or 
disapproval,  even  if  received  beyond  the 
180-day  limit  will  be  acknowledged  and 
considered  in  evaluating  project 
applications  to  implement  elements  of 
the  program.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration, 
National  Headquarters  ,  800 
Independence  Avenue,  SW..  Room 
617,  Washington.  D.C. 

Federal  Aviation  Administration. 
Western-Pacific  Region.  15000 
Aviation  Boulevard.  Room  6E25, 
Hawthorne.  California 

Los  Angeles  Department  of  Airports. 
One  World  Way,  Fourth  Floor.  Los 
Angeles.  California 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  "FOR  FURTHER  INFORMATION 
CONTACT." 

Issued  in  Hawthorne,  California,  on 
October  23. 1984. 

Alex  Hammond, 

Acting  Director,  Western-Pacific  Region. 

|FR  Doc.  84-30328  Filed  11-19-84: 8:45  am| 
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DEPARTIIENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Announcement  of  Sealed  BM  Auction 
for  103,783  Sttarea  of  Erie  Ladcawanna 
Inc.  Common  Stock 

aoehcy:  Of^ce  of  the  Secretary. 

Treasury. 

action:  Notice. 

summary:  The  Department  of  the 
Treasury  announces  that  it  is  receiving 
offers  to  purchase  103,783  shares  of 
common  stock  of  Erie  Lackawanna  Inc. 
( "EL")  owned  by  the  United  States  (the 
"Shares").  The  shares  represent 
approximately  12.3  percent  of  the 
outstanding  common  stock  of  EL.  Offers 
to  purchase  the  Shares  must  be  made  by 
sealed  bid,  under  the  procedures  and 
subject  to  the  terms  and  conditions  set 
forth  in  an  Invitation  for  Bids  (the 
"Invitation").  Bids  must  be  received  by 
3J0O  p.m.  (Washington.  D.C  time)  on 
December  10, 1984,  in  order  to  be 
considered. 

The  invitation  may  be  obtained  by 
mail  or  in  person,  beginning  at  10:00  a.m. 
on  November  19, 1984  at  the  ofnce  set 
forth  below:  Office  of  the  Assistant 
General  Counsel  (Banking  and  Finance). 
United  States  Department  of  the 
Treasury,  Room  2026, 15th  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20220.  Only  one  copy 
will  be  furnished  to  any  individual  or 
address. 

torn  FURTHBR  aVOflMATION  COMTACT. 

Elen  Seidman  (202-566-2278)  or  Nina 
Mendelsohn  (202-535-6726).  Office  of 
the  General  Counsel  Department  of  the 
Treasury,  Room  2026,  Main  Treasury 
Building.  Washington,  D.C.  20220. 
SUPPLEMENTARY  INFORMATION:  Full 

details  concerning  the  sale  are  available 


only  in  the  Invitation  and  all  bids  must 
be  submitted  in  the  form  set  forth  in  the 
invitatioa  The  following,  however, 
summarizes  the  major  conditions  of  this 
sale. 

(1)  The  Shares  will  be  sold  only  as  a 
block  and  only  for  cash. 

(2)  The  Department  of  the  Treasury 
reserves  the  right  to  reject  all  bids. 

(3)  All  bidders  will  be  required  to 
submit  information  described  in  the 
Invitation  concerning  the  bidder. 

(4)  All  bidders  will  be  required  to 
submit  a  deposit  of  $20,000  in  the  form 
of  a  certified  check,  which  will  be 
returned  to  unsuccessful  bidders  and 
credited  to  the  purchase  price  for  the 
successful  bidder. 

(5)  To  be  considered,  bids  must  be 
received  no  later  than  3:00  p.m. 
(Washington,  D.C.  time)  on  December 
la  1984  at  Room  3321,  Main  Treasury 
Building.  ISth  Street  and  Pennsylvania 
Avenue,  N.W..  Washington,  D.C.  20220. 
Late  bids  will  not  be  accepted. 

(6)  The  purchaser  of  the  Shares  will  be 
required  to  execute  an  investment  intent 
letter  stating  that  the  Shares  are 
purchased  for  investment  and  not  with  a 
view  to  distribution. 

(7)  The  Shares  will  be  legended  with  a 
notice  that  they  may  not  be  sold, 
transferred  or  hypothecated  without 
compliance  with  the  Securities  Act  of 
1933. 

(8)  The  successful  bidder  will  be 
required  to  execute  a  stock  purchase 
agreement  in  the  form  set  forth  in  the 
invitation. 

Dated:  November  19, 1984. 
Thomas  |.  Healey. 

Assistant  Secretary,  (Domestic  FinaiKe). 

|FR  Doc.  14-30831  Filed  11-10-M:  IftM  am) 
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Fiecal  Service 

[Dept  Cfrc  570. 1M4  Rev.,  Supp.  No.  S) 

Compasa  Ineurance  Co.;  Surety 
Com|>an(ee  Acceptable  on  Federal 
Bonds  Termination  of  Authority 

Notice  is  hereby  given  that  the 
certificate  of  authority  issued  by  the 
Treasury  to  Compass  Insurance 
Company,  under  Sections  9304  to  9308  of 
Title  31  of  the  United  States  Code,  to 
qualify  as  an  acceptable  surety  on 
Federal  bonds  is  hereby  terminated 
effective  today.  The  company  was  last 
listed  as  an  acceptable  surety  on 
Federal  bonds  at  49  FR  27251,  July  2, 
1984. 

With  respect  to  any  bonds  currently  in 
force  with  Compass  Insurance 
Company,  bond-approving  officers  for 
the  Government  may  let  such  bonds  run 
to  expiration  and  need  not  secure  new 
bonds.  However,  no  new  bonds  should 
be  accepted  from  the  company. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch, 
Finance  Division,  Financial 
Management  Service,  (formerly  Bureau 
of  Government  Financial  Operations). 
Department  of  the  Treasury, 
Washington,  D.C.  20226,  telephone  (202) 
634-5745. 

Dated  November  9. 1984. 

W.E.  Douglas. 

Commissioner,  Financial  Management 
Service. 

IFR  Doc  M-30372  Piled  11-1B-M:  MS  ml 
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DEPARTMENT  OF  DEFENSE,  UNIFORMED 
SERVICES  UNIVERSmr  OF  THE  HEALTH 
SCIENCES,  DOD 

Notice  of  Meeting. 

summary:  The  Uniformed  Services 
University  of  the  Health  Sciences  will 
meet  in  open  session  on  November  19. 
1984  at  8:00  am  at  the  Uniformed 
Services  University  of  the  Health 
Sciences,  Room  D3-001,  4301  )ones 
Bridge  Road.  Bethesda,  Maryland  20814. 
This  is  a  Board  of  Regents  Meeting  and 
matters  to  be  considered  are  (1) 
Approval  of  Minutes,  10  September  1984, 
(2)  Faculty  Appointments,  (3)  Report — 
Associate  Dean  for  Operations:  Budget, 
Program  Budget  Decision  079  and 
Univrsity  Response,  construction 
update.  (4)  Report-^^resident  USUHS: 
(a)  Graduate  Program:  Certification  of 
Graduate  Students,  Continuing  Medical 
Education  (CME)  Program,  (b)  F. 
Edward  Hebert  School  of  Medicine: 
Reciprocal  Training  Programs. 
Memoranda  of  Understanding  With 
United  Kingdom,  (c)  Institutional  Profile, 
(d)  Henry  M.  Jackson  Foundation  for  the 
Advancement  of  Military  Medicine — 
Letters  to  House  and  Senate 
Leaderships;  (e)  Report  on  Audit  Report, 
(f)  Informational  Items,  (5)  Comments  by 
Members,  Board  of  Regents.  (6) 
Comments  by  Chairman,  Board  of 
Regents.  The  next  meeting  is  scheduled 
for  January  1985. 


FOR  AOOmONAL  INFORMATION  CONTACT: 

Donald  L.  Hagengruber,  (202)  295-3049. 

Patricia  H.  Meant, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

November  14, 1984. 

[FR  Doc  S4-30370  Filed  11-lB-M;  4fl0  pm) 
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FEDERAL  DEPOStf  INSURANCC 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pxirsuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Wednesday. 
November  14, 1984,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  William  M.  Isaac 
seconded  by  Director  Irvine  H.  sprague 
(Appointive),  concurred  in  by  Director 
C  T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public  of 
the  following  matter 

Application  of  First  American  Bank  of 
Amery,  Amery,  Wisconsin,  an  insured 
State  nonmember  bank,  for  consent  to 
merge,  under  its  charter  and  title,  with  first 
American  Bank  of  Colfax.  Colfax. 
Wisconsin,  and  for  consent  to  establish  the 
sole  o^ice  of  First  American  Bank  of 
Colfax  as  a  branch  of  the  resultant  bank. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(6).  (c)(8).  and  (c)(9){A)(ii)  of  the 
"Govenunent  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8).  and  (c)(9)(A)(ii)). 

Dated:  November  14, 1984. 
Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson. 

Executive  SeQretary. 

(FR  Doc  S4-3M7S  Filed  11-16-84: 1141  ami 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  14. 1984. 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 

November  21. 1964. 

PLACE:  Room  600, 1730  K  Street  NW.. 

Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  OONSIDERCO:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Youghiogheny  &  Ohio  Company.  Docket 
No.  LAKE  83-88.  (Issues  include  whether 
the  administrative  law  judge  erred  in 
concluding  that  the  operator  violated  30 
CFR  75.308,  a  mandatory  safety  standard 
dealing  with  the  accumulation  of  methane 
in  mine  working  places.) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  any 
auxiliary  aids,  such  as  sign  language 
interpreters,  must  inform  the 
Commission  in  advance  of  those  needs. 
Thus,  the  Commission  may,  subject  to 
the  limitations  of  29  CFR  150(a)(3)  and 
160(e).  ensure  access  for  any 
handicapped  person  who  gives 
.  reasonable  advance  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  lean  EUen  (202)  65^-3629.  °*^ 

}«an  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc  ((-aMTr  FIM  ll-l»-a4:  \\m  am] 
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NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

[IIM-S4-3e] 

TIME  AND  date:  9  a jn..  Tuesday, 

November  20. 1984. 

PLACE:  NTSB  Board  Room,  8th  Floor.  800 

Independence  Ave..  SW..  Washington, 

D.C  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

A  majority  of  the  Board  determined  by 
recorded  vote  that  the  business  of  the 
Board  required  holding  this  meeting  and 
that  no  earlier  announcement  was  possible. 

1.  Marine  Accident  Report-  Grounding  of  the 
United  States  Tank  Ship  S.S.  MOBILOIL  m 
the  Columbia  river,  near  Saint  Helens. 
Oregon.  March  19, 1984. 

2.  Reconsideration  of  Probable  Cause: 
Aviation  Accident  Report:  Cessna  A185E, 
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Middleton  Airport.  Evergreen.  Alabsiaa. 
January  3, 19B1. 
3.  Opinion  and  Order  Petition  of  Willelt. 
Docket.  SM-3207-.  disposition  of 
Administrator's  appeal. 

CONTACT  PERSON  FOR  MORS 
information:  Sharon  Fleming  (202)  382- 
6525. 

Federal  Register  Liaison  Officer. 
November  16. 1984. 
|FB  Ok.  m-«mm  niMi  1  v-i*-M-  njB  •>! 
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NATIONAL  transportation  SAFETY 
BOARD 

(NM-«4-35] 

timc  and  date:  10:30  a.m..  Friday. 

November  16. 1984. 

PLACE  NTSB  Board  Room.  8th  Floor.  800 

Independence  Ave^  SW..  Washington. 

D.C  20564. 

status:  Open. 

MATTER  TO  BE  CONSIDERED: 

A  majority  of  the  Board  determined  by 
recorded  vote  that  the  business  of  the 
Board  required  holding  this  meeting  at  this 
tine  and  that  no  earlier  annoiincenent  was 
possible. 

1.  Briefing  by  Boeing  Company  on  windshear 
training. 


CONTACT  PERSON  FOR  I 

information:  Sharon  Flenuning  (202) 

382-6525. 

H.  Ray  Smith.  |r.. 

Federal  register  Liasion  Officer. 

Norember  lA  1M4. 

|FR  Doc  84-3IM8B  FiM  11-t6-M:  11:30  ui| 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  19.  26. 

December  3.  and  la  1964. 

PLACE:  Commissioners'  Conference 

Room.  1717  H  Street,  N.W.,  Washington. 

DC. 

STATUS:  Open  and  Closed 
MATTERS  TO  BE  CONSN>ERa>: 

Week  of  November  19 

Monday.  November  19 

1:30  p.m. — Discussion  of  Management- 
Organization  and  Internal  Pfersofmel 
Matters  (Closed— Ex.  2^6) 

Tuesday.  November  20 

10:00  a.m. — Semi-Annual  Briefing  on 

Appraisal  of  Operating  Experience 

(T\ibiic  Meeting] 

Wedneaday.  November  2J 

9:30  a.m. — Briefing  and  Discussion  of  Issues 
in  Operation  of  San  Onofre  Unit  1  (Public 
Meeting) 


11:30  a.m. — AfTirmation  Meeting  (Public 
Meeting) 
a.  Suggested  Revision  to  Order  Proposed 
Concerning  Shoreham  Low  Power 
License 

Week  of  November  26— Tentative 
Tuesday.  November  27 

10:00  a.m. — AfTumation  Meeting  (Public 
Meeting)  (if  needed) 

Week  of  December  3 — Tentative 
Monday.  December  3 

2:00  p.m. — Discussion /Possible  Vote  on 

Severe  Accident  Policy  Statement  (Public 
Meeting) 

Wednesday.  December  5 

10«)  a.m. — Discussion  of  Indian  Point  Order 

(FHiblic  Meeting)  (if  needed) 
2:00  p.m. — Discussion  of  Criteria  for 

Important  to  Safety  and  Safety  Related 

(Public  Meeting) 

Thursday.  December  6 

2:00  p.m. — Affirmation  Meeting  (Public 
Meeting)  (if  needed) 

Week  of  Decemt>er  10— Tentative 
Monday,  December  10 

IflOp.m. — Discussion  of  Adjudication 

Matters  Related  to  Catawba-1  (Closed — 

Ex.  10)  (if  needed) 
2:00  p.m.— Oiscusaion/Possibte  Vote  on  Pull 

Power  Operating  Ijcense  for  Catawba-1 

(Public  Meeting) 

Tuesday.  December  11 

10:00  a.m.— Staff  Pollow-up  to  11/15  DOE 
Briefing  on  High  Level  Waste  Program 
(Public  Meeting) 

Wednesday.  December  12 

ZM  p.m.— Year  End  Budget  Review  (Public 
Meeting) 

Thursday,  December  13 

2:00  p.m. — AfTirmation  Meeting  (Public 
Meeting)  (if  needed) 

Friday.  December  14 

10«)  a.m.— Discussion  of  1985  Policy  and 
Planning  Guidance  (Public  Meeting) 

2:00  p.m. — Briefing  and  Discussion  on  the 
Hearing  Process  (Public  Meeting) 

ADOmONAL  INFORMATION: 

OI  Briefing  (Closed— Ex.  S.  0.  ft  7)  was  held 

0!»  Noveml>er  2. 
Affirmation  of  "Aamodt  Motion  for 

Investigation  of  Radioactive  Releases 

during  the  TMl-2  Accident '  scheduled  for 

November  15.  postponed. 

TO  VERIFY  THE  STATUS  OF  MEETINOS 

CALL  (RECOROINQ)— (202)  634-149& 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  )ulia  Corrado  (202)  634- 

1410. 

George  T.  Maxuxan. 

Office  of  the  Secretary. 

November  16. 19M 

|FR  Doc  84-30SS2  Filed  It-IS-M:  3:S«  pin| 
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PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 

AGENCY  HOLDING  THE  MEETING:  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Northwest  Power  Planning  Council) 

Notice  of  meeting  to  be  held  pursuant  to 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  552b). 

STATUS:  Open.  The  Council  will  hold  an 
Executive  Session  to  disciiss  pending 
litigation. 

TIME  AND  DATE:  November  28-29. 1984. 
9:00  a.m. 

place:  Council  Office  Meeting  Room. 
850  SW.  Broadway.  Suite  1100,  Portland. 
Oregon. 

MATTERS  TO  BC  CONSIDERED: 

1.  Council  Decision  on  Possible  Exemptions 
to  Council's  Model  Conservation 
Standards. 

2.  Staff  Presentation  on  Increasing  the 
Interruptibility  of  the  Direct  Service 
Industries. 

3.  Staff  Presentation  on  Cost  of  Delaying  the 
Model  Conservation  Standards. 

4.  Staff  Presentation  on  Elconomic/ 
Demographic  Assumptions. 

5.  Staff  Presentation  on  Power  Planning 
Division  Workplan. 

6.  Staff  Presentation  and  Public  Comment  on 
Fish  and  Wildlife  Goals. 

7.  Council  Business. 

Public  comment  vyill  follow  each  item. 
FOR  FURfTNm  INFORMATION  CONTACT: 
Ms.  Bess  Wong  (503)  222-5161. 
Edwwd  Sheets, 

Executive  Director. 

|FR  Doc  St-wrs  PIM  11-ie-S4:  I1«0  ami 


SBCURfTIES  AND  BXCMANOE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  19. 1964.  at  450 
Fifth  Street  N.W..  Washington,  D.C. 

Open  meetings  will  be  held  on 
Monday,  November  19, 1964.  at  1:00  p.m. 
and  on  Tuesday,  November  20. 1984  at 
2:30  p.m.  in  Room  1C30.  A  closed 
meeting  will  be  held  on  Tuesday. 
November  20. 1964.  at  10:00  a.m. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staH^  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Cotuisel  of  the 
Commission,  or  his  designee,  has 
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certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4).  (8).  (9)(A)  and  (10)  and  17 
ere  200.402(a)(4).  (8),  (9)(i)  and  (10). 

Chairman  Shad  and  Commissioners 
Cox,  Marinaccio  and  Peters  voted  to 
consider  the  items  listed  for  the  closed 
meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Monday. 
November  19. 1984.  at  1:00  p.m..  will  be: 

The  Commission  will  meet  with  the  Public 
Oversight  Board  (POB)  of  the  American 
Institute  of  Certified  Public  Accountants  to 
discuss  oversight  of  accounting  firms  which 
practice  before  the  Commission.  The  POB 
is  an  independent  board  of  prominent 
individuals  established  by  the  AICPA  to 
oversee  the  activities  of  the  SEC  Practice 
Section  of  the  AlCPA's  Division  for  CPA 
Firms  and  to  represent  the  public  interest 
.  in  the  performance  of  its  oversight  function. 
The  POB  also  serves  as  a  liaison  between 
the  Commission  and  the  SEC  F>ractice 
Section  and  coordinates  access  by  the 
Commission  to  the  peer  review  process. 
Topics  of  discussion  are  expected  to 
include  the  interrelationship  of  the 
components  of  the  regulatory  process, 
quality  control  standards  established  by 
die  AICPA  to  govern  the  accounting  and 


auditing  practices  of  accounting  firms,  the 
effect  of  membership  in  the  SEC  Practice 
Section  on  the  quality  of  practice  of 
member  firms.  POB  and  Commission 
oversight  of  the  peer  review  process,  and 
the  SEC  Practice  Section's  Special 
Investigations  Committee  which  was 
established  to  investigate  alleged  audit 
failures.  For  further  information,  please 
contact  Ed  Coulson  at  (202)  272-2050. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday. 
November  20. 1984.  at  10:00  a.m..  will  be: 

Litigation  matter. 

Institution  of  administrative  proceedings  of 

an  enforcement  nature. 
Settlement  of  administrative  proceeding  of  an 

enforcement  nature. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday. 
November  20. 1984.  at  2:30  p.m..  will  be: 

1.  Consideration  of  whether  to  grant  the 
application  filed  pursuant  to  Section  9(c)  of 
the  Investment  Company  Act  of  1940  by 
Walter  E.  Robb.  Ill  for  exemptive  relief 
from  the  prohibitions  of  Section  9(a)  of  that 
Act.  For  further  information,  please  contact 
Gary  Sundick  at  (202)  272-2344. 

2.  Consideration  of  whether  to  propose  for 
public  comment  an  amendment  to  Rule 
22C-1  and  a  new  Rule  22e-2  under  the 
Investment  Company  Act  of  1940  which 


would  limit  the  days  on  which  an 
investment  company  must  price  its 
redeemable  securities  to  customary  United 
States  business  days,  and  would  provide 
that  an  investment  company  which  prices 
its  redeemable  securities  in  accordance 
with  rule  22c-l  will  not  be  in  violation  of 
Section  22(e).  For  further  information, 
please  contact  )ay  B.  Gould  at  (202)  272- 
2107. 
3.  Consideration  of  whether  to  propose  for 
public  comment  Rule  151  under  the 
Securities  Act  of  1933  (the  "Act")  which 
would  provide  a  safe  harbor  for  certain 
types  c^  annaity  contracts  by  defining  the 
term  "annuity  contract"  as  used  in  Section 
3(a)(B)  of  the  Act.  For  further  information, 
please  contact  Karen  L  Skidmore  at  (202) 
272-2067. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Barry 
Mehlman  (202)  272-2014. 

November  18. 1964. 
Shirley  E.  HoUis. 
Acting  Secretary. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education  and  Office  of 
Poatsecondary  Education 

34  CFR  Parts  76  and  208  and  Chapter 
VI 

State  Grants  for  Strengttiening  ttie 
Skills  of  Teactters  and  Instruction  In 
Matttematics,  Science,  Foreign 
Languages,  and  Computer  Learning 

AQENCV:  Department  of  Education. 
ACnON:  Notice  of  proposed  rulemaking. 


:  The  Secretary  proposes  to 
issue  regulations  for  the  program  of 
State  grants  for  strengthening  the  skills 
of  teachers  and  instruction  in 
mathematics,  science,  foreign  languages, 
and  computer  learning.  The  proposed 
regulations  implement  Sections  201-211 
and  213  of  Title  II  of  the  Education  for 
Economic  Security  Act.  Under  this 
program,  assistance  is  provided  to  State 
educational  agencies  to  strengthen 
elementary  and  secondary  education 
programs  and  to  State  agencies  for 
higher  education  to  strengthen  higher 
education  programs. 
DATE:  Conunents  must  be  received  on  or 
before  January  4, 1985. 
AOORESSES:  Comments  should  be 
addressed  to  Dr.  Walter  E.  Steidle, 
Chairman,  Mathematics  and  Science 
Teacher  Education  Improvement  Task 
Force,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
S.W.  (Room  2010.  FOB-6).  Washington. 
D.C.  20202. 

MM  RJRTHUI  mFOMMATION  CONTACT: 
Dr.  Walter  E.  Steidle.  Telephone:  (202} 
245-7965. 

SUFV1£MENTAIIV  INFORMATION: 

BackgnHind 

On  August  11, 1984,  the  President 
signed  into  law  the  Education  for 
Economic  Security  Act  (Pub.  L  98-377). 
96  Stat.  1287.  20  U.S.C.  3901  et  seq.  The 
Act  is  designed  to  improve  the  quality  of 
mathematics  and  science  teaching  and 
instruction  in  the  United  States.  Title  II 
of  the  Act  authorizes  the  Secretary  to 
make  Hnancial  assistance  available  to 
States  to  improve  the  skills  of  teachers 
and  instruction  in  mathematics,  science, 
foreign  languages,  and  computer 
learning,  and  to  increase  the  access  of 
all  students  to  that  instruction.  Title  II 
also  authorizes  the  Secretary  to  make 
discretionary  grants  for  programs  of 
national  significance  in  mathematics 
and  science  instruction,  computer 
learning,  and  instruction  in  critical 
foreign  languages. 


The  proposed  regulations  in  Part  208 
do  not  apply  to  the  Secretary's 
discretionary  grants  in  Section  212  of 
Title  II.  Rather,  these  proposed 
regulations  implement  the  program  of 
formula  grants  to  States  authorized  by 
Sections  201-211  and  213  of  Title  II. 
These  formula  grants  to  States  include 
funds  for  elementary  and  secondary 
education  programs  and  funds  for  higher 
education  programs. 

To  receive  funds  under  Part  208.  a 
State  must  file  with  the  Secretary  an 
application  that  designates  the  State 
educational  agency  (SEA)  as  the  agency 
responsible  for  the  administration  and 
supervision  of  elementary  and 
secondary  education  programs,  and  the 
State  agency  for  higher  education  as  the 
agency  responsible  for  higher  education 
programs.  For  the  second  year  for  which 
funds  are  available  under  Part  208.  a 
State  must  file  an  assessment  of  need. 

For  Fiscal  Year  1985,  Congress 
appropriated  $100,000,000  for  all 
programs  authorized  under  Title  11.  This 
amount  includes  the  funds  required  to 
be  expended  under  the  Secretary's 
Discretionary  Fund  for  Programs  of 
National  Significance  authorized  under 
Section  212  of  Title  II. 

Summary  of  Provisions  in  These 
Proposed  Regulations 

Regulations  That  Apply  to  Programs 
Under  Part  208 

Section  206.2  indicates  that,  with  two 
exceptions,  the  proposed  regulations 
apply  to  all  programs  for  which  the 
Secretary  provides  financial  assistance 
imder  Part  208.  Those  exceptions  are  the 
proposed  regulations  in  Subpart  B, 
which  do  not  apply  to  higher  education 
programs  authorized  under  Section  207 
of  Title  II.  and  the  proposed  regulations 
in  Subpart  C,  which  do  not  apply  to 
elementary  and  secondary  education 
programs  authorized  under  Section  206 
of  Title  II.  In  addition,  as  §  208.2 
indicates,  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  76 
(State-Administered  Programs),  Part  77 
(Definitions  that  Apply  to  Department 
Regulations).  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities)  apply  to 
programs  under  Part  208. 

State  Application  Procedures 

Sections  208.11-208.13  implement 
Sections  208  and  209  of  Title  II.  As 
indicated  in  §  208.11,  a  State  that  desires 
to  receive  a  grant  under  Part  208  must 
have  on  file  with  the  Secretary  an 
application  and,  for  the  second  year  for 


which  funds  are  made  available,  an 
assessment  of  need.  Sections  208.12  and 
208.13  contain  the  requirements  for  State 
applications  and  State  assessments  of 
need,  respectively.  As  those  sections 
indicate,  both  the  State  application  and 
the  State  assessment  of  need  may  be 
submitted  in  any  form  that  the  State 
determines  is  appropriate,  provided  they 
contain  certain  speciHed  provisions. 

Under  S  208.13,  a  State  does  not  have 
to  file  its  assessment  of  need  in  order  to 
receive  its  first  grant  award.  Rather,  no 
later  than  nine  months  after  the  date  for 
which  funds  first  become  available  for 
obligation  under  Part  208,  the  State  must 
prepare  and  make  available  to  local 
educational  agencies  (LEAs)  within  the 
State  a  preliminary  assessment  of  the 
status  of  mathematics,  science,  foreign 
languages,  and  computer  learning  within 
the  State's  public  and  private 
elementary  and  secondary  schools  and 
institutions  of  higher  education.  The 
State  must  prepare  a  final  version  of  this 
assessment  for  submission  to  the 
Secretary  no  later  than  the  end  of  the 
first  year  for  which  funds  are  made 
available. 

A  State  must  file  an  application  under 
S  208.12  with  the  Secretary  in  order  to 
receive  its  Hrst  grant  award  under  Part 
208.  This  application,  however,  does  not 
have  to  be  resubmitted  for  the  Slate  to 
receive  future  payments.  Instead,  the 
State  need  only  submit  any  needed 
amendments,  in  accordance  with  34  CFR 
76.140-76.141.  In  addition,  for  the  second 
year  for  which  funds  are  available  under 
Part  208,  the  State  must  amend  the 
program  description  in  the  application, 
in  accordance  with  S  208.12(b)(2).  to 
describe  how  the  services  provided  in 
the  State  address  unmet  needs  identified 
in  the  final  State  assessment  of  need. 

Allotment  Procedures 

Sections  208.21-208.24,  which 
implement  Sections  204  and  205  of  Title 
U,  contain  the  Secretary's  procedures  for 
allotting  funds  appropriated  for  use 
under  Part  208.  Under  S  208.21,  the 
Secretary  determines  the  amount  of 
funds  to  be  allotted  to  a  State  for  each 
fiscal  year  on  the  basis  of  the  number  of 
children  aged  five  to  seventeen, 
inclusive,  within  the  State  compared  to 
the  total  number  of  those  children  in  all 
the  States.  In  no  case,  however,  may  the 
amount  a  State  is  eligible  to  receive  be 
less  than  0.5  percent  of  the  amount  of 
funds  available  for  grants  to  States 
under  Part  208.  From  the  amount  of 
funds  a  State  is  eligible  to  receive,  the 
Secretary  allots  to  the  State  seventy  (70) 
percent  for  use  in  elementary  and 
secondary  education  programs  and 


Federal  Register  /  Vol.  49.  No.  225  /  Tuesday.  November  20.  1984  /  Proposed  Rules  45835 


thirty  (30)  percent  for  use  in  higher 
education  programs. 

From  the  amount  available  for 
purposes  of  Section  204(c)  of  Title  11  for 
each  fiscal  year,  the  Secretary  allots, 
under  %  208.23,  up  to  one-half  of  that 
amount  among  the  Insular  Areas 
according  to  their  respective  needs.  The 
Secretary  allots,  under  S  208.24.  not  less 
than  one-half  of  the  amount  available 
for  purposes  of  Section  204(c)  to  the 
Bureau  of  Indian  Affairs  for  programs 
under  this  part  for  children  in 
elementary  and  secondary  schools 
operated  for  Indian  children  by  the 
Department  of  the  Interior. 

Elementary  and  Secondary  Education 
Program  Requirements 

Sections  S  208.31-208.36  implement 
Sections  206,  209,  and  210  of  Title  II.  As 
indicated  in  S  208.31(a),  an  LEA  must 
submit  to  the  SEA  an  application  and  an 
assessment  of  need  in  order  to  receive 
funds  under  Part  208.  Sections  208.32(a) 
and  208.33  describe  the  content  of  the 
application  and  the  assessment  of  need, 
respectively.  As  §  208.33(c)  indicates,  an 
LEA'S  assessment  of  need  must  reflect 
the  needs  of  children  and  teachers  in 
both  public  and  private  elementary  and 
secondary  schools  in  the  LEA. 

In  order  that  an  LEA  may  participate 
as  soon  as  possible  in  programs  under 
Part  208,  the  Secretary  anticipates  that 
the  LEA  will  submit  these  documents, 
and  therefore  be  eligible  to  receive 
funds,  prior  to  receipt  of  the  SEA's 
preliminary  assessment  of  need  required 
in  §  208.13.  The  LEA's  application  and 
assessment  of  need  do  not  have  to  be 
resubmitted.  However,  §  208.32(b)  does 
require  submission  of  certain 
information  in  order  for  the  LEA  to 
receive  a  renewal  of  funds  under  Part 
208. 

Section  208.35  describes  the 
permissible  uses  of  funds  by  LEAs.  As 
S  208.35(a)  indicates,  an  LEA  must  first 
use  the  funds  it  receives  under  Part  208 
to  satisfy  the  needs  the  LEA  has 
identified  for  the  expansion  and 
improvement  of  inservice  training  and 
retraining  in  mathematics  and  science  of 
teachers  and  other  appropriate  school 
personnel  in  public  and  private  schools. 
If  the  LEA  determines  that  it  does  not 
need  some  or  all  of  the  funds  it  receives 
under  Part  208  to  meet  these  needs,  the 
LEA  may  request  the  SEA  to  waive  the 
provisions  in  §  208.35(a)  in  order  that 
the  LEA  may  use  the  funds  not  needed 
for  retraining  and  inservice  training  in 
mathematics  and  science  for  computer 
learning  and  instruction,  foreign 
language  instruction,  and  instructional 
materials  and  equipment  related  to 
mathematics  and  science.  In  granting 
the  LEA's  request  for  a  waiver,  the  SEA 


must  ensure  that  the  LEA  will  meet  the 
requirements  for  the  equitable 
participation  of  children  and  teachers  in 
private  schools. 

Higher  Education  Program 
Requirements 

Sections  206.41-208.43  implement 
Section  207  of  Title  II.  The  proposed 
regulations  describe  the  procedures  for 
the  allocation  of  funds  between  the 
State  agency  for  higher  education  and 
institutions  of  higher  education,  and 
discuss  the  use  of  funds  by  these 
agencies. 

Supplement,  Not  Supplant 

Section  209(b)(6)  of  Title  II  provides 
that  funds  made  available  under  Part 
208  may  be  used  only  to  supplement 
and.  to  the  extent  practicable,  increase 
the  level  of  fimds  that  would,  in  the 
absence  of  fimds  made  available  under 
Part  208.  be  available  for  the  purposes    ' 
described  in  Sections  206  and  207  of 
Title  II.  As  indicated  in  S  208.51.  the 
Secretary  interprets  Section  209(b)(6)  of 
Title  n  to  prohibit  the  supplanting  of 
funds  from  non-Federal  sources. 

Participation  of  Children  and  Teachers 
in  Private  Schools . 

Section  208.61  implements  the 
requirements  in  Section  211(a)-(b)  of 
Title  II  for  the  equitable  participation  of 
private  school  children  and  teachers  in 
the  purposes  and  benefits  of  Title  II.  As 
indicated  in  S  208.61(a),  the  requirement 
for  the  equitable  participation  of 
children  applies  to  SEAs  and  LEAs.  To 
make  the  requirement  for  the  equitable 
participation  of  teachers  in  Section 
211(b)  of  Title  II  consistent  with  other 
statutory  provisions,  §  208.61(b)  makes 
that  requirement  applicable  to  SEAs, 
LEAs.  and  State  agencies  for  higher 
education.  Section  208.61  and  34  CFR 
76.651-76.662  implement  the  equitable 
participation  requirements. 

If  an  SEA.  LEA.  or  State  agency  for 
higher  education  is  prohibited  by  law 
from  providing,  or  if  the  Secretary 
determines  that  an  agency  has 
substantially  failed  or  is  unwilling  to 
provide,  for  this  equitable  participation. 
Section  211(c)  of  Title  II  requires  the 
Secretary  to  arrange  to  provide  benefits 
under  Part  208  through  a  bypass. 
Sections  208.62-206.67  implement 
Section  211(c)  of  Title  II.  These  proposed 
sections  contain  the  procedures  for  a 
bypass,  including  notice  by  the 
Secretary  of  the  Secretary's  intent  to 
implement  a  bypass,  the  appointment  of 
a  hearing  officer,  and  hearing 
procedures. 


Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  criteria 
for  major  regulations  established  in  the 
Order. 

Regulatory  Flexibility  Act  Certificaticn 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  proposed  regulations  would 
primarily  affect  States  and  State 
agencies,  which  are  not  considered  to  be 
small  entities  under  the  Regulatory 
Flexibility  Act.  To  the  extent  that  the 
proposed  regulations  would  affect  small 
LEAs  and  small  institutions  of  higher 
educatioHi  there  would  not  be  a 
significant  economic  impact  since  the 
burdens  that  would  be  imposed  are 
minimal.  Moreover,  the  statute  permits 
an  LEA  to  enter  into  arrangements  with 
one  or  more  LEAs  within  the  State,  with 
the  SEA.  or  with  both  the  SEA  and  LEAs 
to  carry  out  authorized  activities.  Thus, 
a  small  LEA  has  the  option  of  filing  an 
application  for  benefits  on  its  own 
behalf  or,  to  achieve  economies  of  scale, 
of  sharing  responsibility  with  other 
LEAs  or  with  the  SEA. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  these 
proposed  regulations  at  SS  208.12, 
208.13,  208.32,  and  208.33  will  be  sent  to 
the  Office  of  Management  and  Budget 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511). 

A  copy  of  any  comments  that  only 
concern  information  collection 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Room  3208, 17th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  the  U.S.  Department  of 
Education. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
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notification  of  the  Department's  speciRc 
plans  and  actions  for  this  program. 

fanrHation  To  CommBnt 

Interested  persons  are  invited  to 
submit  comments  and  reconmiendations 
regarding  these  proposed  regulations. 
Comments  are  particularly  invited  on 
two  sections.  Section  20&12(a)(4)(ii) 
requires  a  State's  application  to  include 
procedures  for  approving  applications 
by  the  "appropriate  State  agency, 
including  procedures  to  ensure  that  the 
State  agency  will  not  disapprove  an 
application  without  notice  and 
opportxmity  for  a  hearing  in  accordance 
with  34  CFR  78.401."  The  Secretary, 
however,  does  not  interpret  disapproval 
of  applications  to  include  a 
determination  by  a  State  agency  for 
higher  education  as  to  the  relative  merit 
of  a  competing  application  under 
§  20e.41(a).  The  Secretary  is  interested 
in  receiving  comments  on  any  problems 
tills  provision  may  pose. 

The  Secretary  also  requests  specific 
comments  on  S  208.24.  Section  206.24 
implements  Section  204(c)  of  Title  II, 
which  requires  the  Secretary  to  allot  not 
less  than  one-half  of  the  funds  available 
for  purposes  of  Section  204(c]  "to  such 
agency  as  the  Secretary  deems 
appropriate"  for  programs  for  children 
in  elementary  and  secondary  schools 
operated  for  Indian  children  by  the 
Oiepartment  of  the  Interior.  As  S  208.24 
indicates,  the  Secretary  proposes  to  allot 
these  funds  to  the  Bureau  of  Indian 
Affairs  in  the  Department  of  the  Interior. 
The  Secretary,  however,  requests 
comments  on  whether  allotment  to 
another  agency  or  organization  or 
retention  by  the  Department  of 
Education  would  be  more  appropriate. 

Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  January  4. 1985  will  be 
considered  in  developing  the  final 
regulations. 

All  conunents  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2010,  FOB-6,  400  Maryland  Avenue, 
SW..  Washington.  DC  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 


burdens  found  in  these  proposed 

regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

listofSubjacto 

34  CFR  Part  76 

Grant  programs-education.  Grants 
administration.  State-administered 
programs. 

34  CFR  Part  208 

Colleges  and  universities.  Education. 
Education  of  disadvantaged.  Elementary 
and  secondary  education.  Foreign 
languages.  Grant  programs — education. 
Private  schools.  Reporting  and 
recordkeeping  requirements..  Science 
and  technology,  Teachers,  Training 
program.  Vocational  education. 

Otatkw  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 
Unless  otherwise  noted,  the  citations 
refer  to  sections  of  the  Education  for 
Economic  Security  Act 

(Catalog  of  Federal  Domestic  Assistance  No. 
not  assigned  yet) 

Dated:  November  16, 1984. 
T.H.B«I1, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
76,  add  a  new  Part  206.  and  amend 
Chapter  VI  of  Title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  76— STATE-AOMiNISTEREO 
PROGRAMS 

§76.1    (AmendwJl 

1.  In  the  table  in  5  76.1.  "A. 
Elementary  and  Secondary  Education 
Programs"  is  amended  by  adding  the 
following  language: 

State  GranU  for  SUengthening  the  Skills  of 
Teachers  and  Instruction  in  Mathematics, 
Science,  Foreign  Languages,  and  Computer 
Learning.  .  .  .  Sections  201-206,  208-211.  213 
of  Title  II  of  the  Education  for  Economic 
Security  Act  (20  U.S.C.  3961-3966.  3968-3971. 
3973).  .  .  .  PaH  206  (except  Subpart  C).  .  .  . 
84. . 

2.  In  the  table  in  §  76.1.  "D.  Higher 
Education  Program"  is  amended  by 
adding  the  following  language: 

State  Grants  for  Strengthening  the  Skills  of 
Teachers  and  Instruction  in  Mathematics, 
Science,  Foreign  Languages,  and  Computer 


Learning.  .  .  .  Sections  201-205,  207-211,  213 
of  Title  II  of  the  Education  for  Economic 
Security  Act  (20  U.S.C.  3961-3965.  3967-3971. 
3973).  .  .  .  Part  206  (except  Subpart  B).  .  .  . 
64. . 

3.  Section  78-102  is  amended  by 
redesignating  paragraph  (x]  as 
paragraph  (y)  and  adding  a  new 
paragraph  (x)  to  read  as  follows: 

9  76.102    OefMtlon  of '*8tat«  plan"  for  Part 
76. 


(x)  Math-science  programs.  The  State 
application  imder  Section  209  of  Title  U 
of  the  Education  for  Economic  Security 
Act. 

*  *        •        •        • 

4.  In  5  76.103,  is  amended  by  removing 
the  "and"  after  paragraph  (c)(2).  by 
removing  the  period  and  adding  ";  and" 
after  paragraph  (c)(3),  and  by  adding  a 
new  paragraph  (c)(4)  to  read  as  follows: 

9  76.103    Thr— yaar  Stota  plana. 

•  •        *        •        * 

(c)  *  *  * 

(4)  The  State  application  under 
Section  209  of  Title  11  of  the  Education 
for  Economic  Security  Act. 


9  76.125    lAmandad] 

5,  In  the  table  in  (  78.125.  "Other 

Elementary  and  Secondary  Program"  is 
amended  by  adding  the  following 
language: 


84. State  Grants  for  Strengthening 

the  Skills  of  Teachers  and  Instruction  in 
Mathematics,  Science,  Foreign  Languages, 
and  Computer  Learning  .  .  .  Title  U  of  the 
Education  for  Economic  Security  Act  (20 
U.S.C.  3961-3971.  3973)  *  *  *  208. 

6.  In  §  76.401,  is  amended  by  adding  a 
new  paragraph  (a)(8]  to  read  as  follows: 

9  76.401    Disapproval  of  an  application— 
opportunity  for  a  hearing. 

(a)  *  *  * 

(8)  State  Grants  for  Strengthening  the 
Skills  of  Teachers  and  Instruction  in 
Mathematics.  Science.  Foreign 
Languages,  and  Computer  Learning. 


976.563    lAmandad] 

7.  The  table  in  9  76.563  is  amended  by 
adding  the  following  language: 

State  Grants  for  Strengthening  the  Skills  of 
Teachers  and  Instruction  in  Mathematics, 
Science,  Foreign  Languages,  and  Computer 
Learning  *  *  *  Section  201-211,  213  of  Title  II 
of  the  Education  for  Economic  Security  Act 

8.  A  new  Part  206  is  added  to  read  as 
follows: 
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PART  208— STATE  GRANTS  FOR 
STRENGTHENING  THE  SKILLS  OF 
TEACHERS  AND  INSTRUCTION  IN 
MATHEMATICS.  SCIENCE,  FOREIGN 
LANGUAGES.  AND  COMPUTER 
LEARNING 

Subpart  A— How  Stataa  Obtain  Funda  for 
Programs  Under  Thia  Part 

General 

Sec. 

208.1  Purpose. 

208.2  Regulations  that  apply  to  programs 
under  this  part. 

208.3  Defmitions  that  apply  to  programs 
under  this  part. 

208.4—208.10    [Reserved] 

State  Application  Procedures 

206.11  Conditions  a  State  must  meet  to 
receive  funds. 

208.12  State  application. 

206.13  State  assessment  of  need. 
206.14—206.20    (Reserved) 

Allotment  Procedures 

208.21  Allotment  to  States. 

206.22  Reallotment  to  States. 

208.23  Allotment  to  the  Insular  Areas. 

208.24  Allotment  to  the  Bureau  of  Indian 
Affairs. 

208.25—208.30    (Reserved) 

Subpart  B — Elementary  and  Secondary 
Education  Program  Raqulremants 

206.31  Conditions  an  LEA  must  meet  to 
receive  funds. 

208.32  LEA  application  and  renewal. 

208.33  LEA  assessment  of  need. 

206.34  Allocation  of  funds. 

206.35  Use  of  funds  by  LEAs. 

208.36  Use  of  funds  by  SEAs. 
208.37—208.40     [Reserved] 

Sulipart  C— Higher  Education  Program 
Raqulremants 

208.41  Allocation  of  funds. 

206.42  Use  of  funds  by  State  agencies  for 
higher  education. 

208.43  Use  of  funds  by  institutions  of 
higher  education. 

206.44  —208.50    [Reserved] 

Subpart  D— Fiscal  Raqulramenta 

206.51     Supplement,  not  supplant. 
206.52—208.60    (Reserved] 

Subpart  E — Participation  of  Children  and 
Taachera  in  Private  Sctioola 

208.61  Participation  of  children  and  teachers 
in  private  shcools. 

206.62  Bypass — General. 

206.63  Notice  by  the  Secretary. 

208.64  Bypass  procedures. 

208.65  Appointment  and  functions  of  a 
hearing  officer. 

208.66  Hearing  procedures. 

206.67  Post-hearing  procedures. 
208.68—206.70    [Reserved] 

Authority:  Sees.  201-211,  213,  of  Title  II  of 
the  Education  for  Economic  Security  Act, 
Pub.  L.  96-377,  98  Stat.  1273-1282  (20  U.S.C. 
3961-3971.  3973),  unless  otherwise  noted. 


Subpart  A— How  States  OMain  Funds 
for  Programs  Under  This  Part 

General 

9206.1    Purpose. 

The  Secretary  provides  financial 
assistance  under  this  part  to  States  to^ 

(a)  Improve  the  skills  of  teachers  and 
instruction  in  mathematics,  science, 
foreign  languages,  and  computer 
learning;  and 

(b)  Increase  the  access  of  all  students 
to  this  instruction. 

(Sec.  201,  20  U.S.C.  3981) 

9  208.2    Regulations  that  apply  to 
programs  under  this  part 

The  following  regulations  apply  to 
programs  for  which  the  Secretary 
provides  financial  assistance  under  this 
part: 

(a)  The  regulations  in  this  part,  except 
that— 

(1)  Subpart  C  does  not  apply  to 
elementary  and  secondary  education 
programs  authorized  under  Section  206 
of  Title  II:  and 

(2)  Subpart  B  does  not  apply  to  higher 
education  programs  authorized  under 
Section  207  of  Title  II. 

(b)  The  Education  Deptirtment 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants).  Part  76 
(State-Administered  Programs).  Part  77 
(Definitions  that  Apply  to  Department 
Regulations).  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(Sees.  201-211,  213,  20  U.S.C.  3961-3971,  3973) 

9  208.3    Definitions  ttiat  apply  to  programs 
under  this  part 

(a)  Definitions  in  the  Education  for 
Economic  Security  Act.  The  following 
terms  used  in  this  part  are  defmed  in 
Sections  3  and  202  of  the  Education  for 
Economic  Security  Act: 

Area  vocational  education  school 

Elementary  school 

Governor 

Institution  of  higher  education 

Jimior  or  community  college 

Local  educational  agency 

Secondary  school 

Secretary 

State 

State  agency  for  higher  education 

State  educational  agency 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  .this  part  are 
defined  in  34  CFR  77.1: 
Application 

Department 
EDGAR 
Fiscal  Year 
Nonprofit 


Private 
Public 

(c)  Additional  definitions.  The 
following  terms  are  used  in  this  park 

"Critical  foreign  languages"  means 
languages  designated  by  the  Secretary 
in  a  notice  published  in  the  Federal 
Register  as  critical  to  national  security, 
economic,  or  scientific  needs. 

"ECIA"  means  the  Education 
Consolidation  and  Improvement  Act  of 
1981.  20  U.S.C.  3801  et  seq. 

"Gifted  and  talented  student"  means  a 
student,  identified  by  various  measures, 
who  demonstrates  actual  or  potential 
high  performance  capability  in  the  fiplds 
of  mathematics,  science,  foreign-'""^ 
languages,  or  computer  learning. 

"Historically  underrepresented  and 
underserved  groups"  include  females, 
minorities,  handicapped  persons, 
persons  of  limited-English  proficiency, 
and  migrants. 

"Private  nonprofit  organizations" 
include  museums,  libraries,  educational 
television  stations,  professional  science, 
mathematics,  and  engineering 
associations,  and  associations  for  the 
development  and  dissemination  of 
projects  designed  to  improve  student 
understanding  and  performance  in 
science,  mathematics,  and  critical 
foreign  languages  that  meet  the 
definitions  of  "private"  and  "nonprofit" 
in  34  CFR  77.1. 

'Tide  II"  means  Title  n  of  the 
Education  for  Economic  Security  Act 

(Sees.  3.  201-211,  213,  20  U.S.C.  3902,  3961- 
3971,  3973;  Sec.  408(a)(1)  of  GEPA,  20  U.S.C. 
1221e-3(a)(l);  34  CFR  77.1) 

99208.4-206.10    [Raaarvsdl 

State  Application  Procedures 

9206.11    Conditions  s  State  must  meat  to 
racahra  funds. 

A  State  that  desires  to  receive  funds 
under  this  part  shall  have  on  file  with 
the  Secretary^ 

(a)  An  application  that  meets  the 
requirements  in  §  206.12;  and 

(b)  For  the  second  year  for  which 
funds  are  made  available,  a  State 
assessment  of  need  submitted  in 
accordance  with  the  requirements  in 
S  206.13. 

(Sees.  208,  209,  20  U.S.C.  3966,  3968) 

9  206.12    Stats  application. 

(a)  Contents.  A  State  application  may 
be  submitted  in  any  form  that  the  State 
determines  is  appropriate,  provided  the 
application — 

(1)  Designates  the — 

(i)  State  educational  agency  (SEA)  as 
the  agency  responsible  for  the 
administration  and  supervision  of  the 
elementary  and  secondary  education 
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programs  described  in  Subpart  B  of  this 
part;  and 

(ii)  State  agency  for  higher  education 
as  the  agency  responsible  for  the 
administration  and  supervision  of  higher 
education  programs  described  in 
Subpart  C  of  this  part; 

(2)  Describes  the  programs  for  which 
funds  will  be  used  under  this  part; 

(3)  Provides  assurances  that  payments 
will  be  distributed  by  the  State  in 
accordance  with  the  provisions  of 

(9  206.34  and  206.41; 

(4)  Provides  procedures  for — 

(i)  Submitting  applications  for  the 
programs  described  in  Subpart  B  and  C 
of  this  part;  and 

(ii)  Approval  of  applications  by  the 
appropriate  State  agency,  including 
procedures  to  ensure  that  the  State 
agency  will  not  disapprove  an 
application  without  notice  and 
opportunity  for  a  hearing  in  accordance 
with  34  CFR  76.401.  The  Secretary  does 
not  interpret  disapproval  of  an 
application  to  include  a  determination 
by  a  State  agency  for  higher  education 
as  to  the  relative  merit  of  a  competing 
application  under  S  206.41(a); 

(5)  Provides  assurances  that — 

(!)  The  State  will  prepare  and  submit 
the  assessment  of  need  required  under 
S  206.13: 

(ii)  In  the  second  year  for  which  funds 
are  available  under  this  part,  the  State 
will  seek  funds  for  purposes  consistent 
with  the  findings  of  the  State 
assessment  of  need: 

(iii)  For  programs  described  in 
Subpart  B  of  this  part,  the  provisions  of 
Section  210  of  Title  II  will  be  carried  out; 
and 

(iv)  To  the  extent  feasible,  evaluation 
of  the  programs  assisted  will  be 
performed; 

(6)  Provides  assurances  that  funds 
made  available  under  this  part  will  be 
used  to  supplement  and  not  supplant 
non-Federal  funds  in  accordance  with 
S  206.51; 

(7)  Provides  assurances  for  the 
equitable  participation  of  private  school 
children  and  teachers  in  the  purposes 
and  benefits  of  Title  II  in  accordance 
with  S  206.61:  and 

(8)  Provides  fiscal  control  and 
accounting  procedures  to— 

(i)  Ensure  proper  accounting  of  funds 
made  available  under  this  part:  and 

(ii)  Ensure  the  verification  of  the 
programs  assisted  under  this  part. 

(b)  Amendments.  (1)  A  State  shall 
amend  its  application  as  necessary  in 
accordance  with  the  provisions  in  34 
CFR  76.140-76.141. 

(2)(i)  For  the  second  year  for  which 
funds  are  made  available  under  this 
part  the  State  shall  amend  the  program 
description  required  under  paragraph 


(a)(2)  of  this  section  to  describe  how  the 
services  provided  in  the  State  address 
unmet  needs  identified  in  the  final  State 
assessment  of  need  required  under 
S  206.13(a)(2). 

(ii)  To  meet  the  requirement  in 
paragraph  (b)(2J(i)  of  this  section,  the 
state  may  cross-reference  the  program 
description  in  \  20ai3(b)(2)  if  that 
description  includes  the  information 
required  in  paragraph  (b)(2)(i)  of  this 
section. 

(c)  Approval.  The  Secretary  approves 
any  State  application  that  meets  the 
requirements  of  this  section. 

(Sec.  209.  20  U.S.C.  3969) 

§208.13    Stat*  «sa«s«m«nt  of  r>««d. 

(a)  A  State  shall— 

(1)  After  examining  the  local 
assessments  submitted  under  9  206.33, 
prepare  and  make  available  to  local 
educational  agencies  (LEAs)  within  the 
State  a  preliminary  assessment  of  the 
status  of  mathematics,  science,  foreign 
languages,  and  computer  learning  within 
the  State's  public  and  private 
elementary  and  secondary  schools  and 
institutions  of  higher  education  no  later 
than  nine  months  following  the  date  for 
which  funds  first  become  available  for 
obligation  under  this  part;  and 

(2)  Prepare  a  final  version  of  the 
assessment  for  submission  to  the 
Secretary  no  later  than  the  end  of  the 
first  year  for  which  funds  under  this  part 
are  made  available. 

(b)  The  State  assessment  may  be 
submitted  in  any  form  that  the  State 
determines  is  appropriate,  provided  the 
assessment — 

(1)  Describes  and  provides  a  five-year 
projection  of — 

(i)  The  availability  of  qualified 
mathematics,  science,  foreign  language, 
and  computer  learning  teachers  at  the 
secondary  and  postsecondary  education 
levels  within  the  State: 

(ii)  The  qualifications  of  teachers  in 
mathematics,  science,  foreign  languages, 
and  computer  learning  at  the  secondary 
and  postsecondary  education  levels: 

(iii)  The  qualifications  of  teachers  at 
the  elementary  level  to  teach 
mathematics,  science,  foreign  languages, 
and  computer  learning; 

(iv)  The  State  standards  for  teacher 
certification,  including  any  special 
exceptions  currently  made,  for  teachers 
of  mathematics,  science,  foreign 
languages,  and  computer  learning; 

(v)  The  availabihty  of  adequate 
curricula  and  instructional  materials 
and  equipment  in  mathematics,  science, 
foreign  languages,  and  computer 
learning:  and 

(vi)  The  degree  of  access  to 
instruction  in  mathematics,  science, 
foreign  languages,  and  computer 


learning  of  historically  under 
represented  and  underserved  groups 
and  of  the  gifted  and  talented;  and 

(2)  Describes  the  programs,  initiatives, 
and  resources  committed  or  projected  to 
be  undertaken  within  the  State  to — 

(i)  Improve  teacher  recruitment  and 
retention  in  the  fields  of  mathematics, 
science,  foreign  languages,  and 
computer  learning; 

(ii)  Improve  teacher  qualifications  and 
skills  in  the  fields  of  mathematics, 
science,  foreign  languages,  and 
computer  learning; 

(iii)  Improve  curricula  in  mathematics, 
science,  foreign  languages,  and 
computer  learning,  including 
instructional  materials  and  equipment; 
and 

(iv)  Improve  access  for  historically 
underrepresented  and  underserved 
groups  and  for  the  gifted  and  talented  to 
instruction  in  mathematics,  science, 
foreign  languages,  and  computer 
learning. 

(c)  The  State  assessment  must  be — 

(1)  Developed  in  consultation  with  the 
Governor.  State  legislature.  State  Board 
of  Education.  LEAs  within  the  State,  and 
representatives  within  the  State  of — 

(i)  Vocational  secondary  schools  and 
area  vocational  education  schools: 

(ii)  Public  and  private  institutions  of 
higher  education; 

(iii)  Teacher  organizations; 

(iv)  Private  industry; 

(v)  Other  public  and  private  nonprofit 
organizations:  and 

(vi)  Private  elementary  and  secondary 
schools:  and 

(2)  Submitted  jointly  by  the  SEA  and 
the  State  agency  for  higher  education. 

(Sec.  206.  20  U.S.C.  3968) 

§§  208.14-20C20    (RM*fVMi) 

Allotment  Procedures 

§  208.21    Altotmcnt  to  States. 

(a)(1)  From  ninety  (90)  percent  of  the 
funds  appropriated  under  Title  II  for 
each  fiscal  year,  the  Secretary 
calculates  for  each  State  an  amount  that 
bears  the  same  ratio  to  the  ninety  (90) 
percent  as  the  number  of  children  aged 
five  to  seventeen,  inclusive,  in  the  State 
bears  to  the  number  of  those  children  in 
all  States  except  that  the  amount  for  any 
State  will  not  be  less  than  0.5  percent  of 

e  amount  available  under  this  section 
in  any  fiscal  year. 

(2)  For  purposes  of  this  section — 

(i)  The  term  "State"  does  not  include 
Guam,  American  Samoa,  the  Virgin 
Islands,  the  Northern  Mariana  Islands, 
or  the  Trust  Territory  of  the  Pacific 
Islands:  and 

(ii)  The  Secretary  determines  the 
number  of  children  aged  five  to 


Federal  Register  /  Vol  40.  No.  225  /  Tiie8day.  November  20,  1984  /  Proposed  Ruk?»  45839 


seventeen,  inclusive,  on  the  basis  of  the 
most  recent  satisfactory  data  available 
from  the  Bureau  of  the  Ceiwos. 

(b)  From  the  amount  of  funds  thai  a 
State  is  eligible  to  receive  under 
paragraph  (a)  of  this  section,  the 
Secretary  allots  to  the  State — 

(1)  Seventy  (70)  percent  of  those  funds 
for  use  in  elementary  and  secondary 
education  programs  under  Section  206  of 
Title  II  and  SubfMrt  B  of  this  part;  and 

(2)  Thirty  (30)  percent  of  those  funds 
for  use  in  higher  education  programs 
under  Section  207  of  Title  II  and  Subpart 
C  of  this  part. 

(Sees.  204(a),  205,  20  U.S.C.  3964(a).  3965) 

S  208.22    RaaMolnMfM  to  States. 

(a)  If  the  Secretary  determines  for  any 
fiscal  year  that  the  full  amount  a  State 
receives  under  §  208.21  is  not  required 
for  that  fiscal  year  to  carry  out  the 
purposes  of  this  part,  the  Secretary 
reallots  the  excess  funds  to  other  States 
in  proportion  to  the  original  allotments 
to  those  States  under  §  208.21  for  that 
year. 

(b)  If  the  Secretary  determines  that 
the  amount  to  be  realloted  to  a  State 
under  paragraph  (a)  of  this  section 
exceeds  the  amount  the  State  needs  and 
will  be  able  to  use  for  that  year,  the 
Secretary  reduces  the  amount  for  that 
State  and  reallots  the  excess  funds 
proportionately  among  the  remaining 
States. 

(c)  Any  funds  reallotted  to  a  State  are 
considered  part  of  the  State's  allotment 
under  9  206J1  for  that  year. 

(Sec.  204(b).  20  U.S.C.  9964(b)) 


§208.24    ANotmamtotlMBuraauotkndlan 

Affairs. 

(a)  From  the  amount  available  for 
carrying  out  Section  204(c)  of  Title  U  for 
each  fiscal  year,  the  Secretary  allots  not 
less  than  one-half  of  that  amount  to  the 
Bureau  of  Indian  Affairs  for  programs 
under  this  part  for  children  in 
elementary  and  secondary  schools 
operated  for  Indian  diildren  by  the  U.S. 
Department  of  the  Interior. 

(b)  The  Bureau  of  Indian  Affairs  does 
not  have  to  comply  with  the 
requirements  for  higher  education 
programs  in  Section  207  of  Title  n  and 
Subpart  C  of  this  part. 

(Sec.  204(0).  20  U&C  3964(c);  S.  Rep.  No.  ISL 
96th  Cong..  1st  Sess.  12  (1984)) 

(««;  208.2S-2O8.30    [Revisad) 

SutHMrt  B— Elewewtory  end 
Secondary  EducaHon  Program 
Requirements 

§  208.31    Conditions  an  LEA  must  maat  to 
receive  funds. 

(a)  For  the  first  year  for  which  funds 
are  made  available  under  this  part,  an 
LEA  that  desires  to  receive  an  allocation 
of  funds  shall  submit  to  the  SEA  an — 

(1)  Application  that  meets  the 
requirements  of  9  206.32(a);  and 

(2)  Assessment  of  need  that  meets  the 
requirements  of  9  206.33. 

(b)  To  receive  a  renewal  of  funds 
under  this  part,  the  LEA  shall  submit  to 
the  SEA  the  Information  required  in 

9  208.32(b). 

(Sees.  208(b)(3).  209(bn4),  210.  20  U.S.C. 
3966(b)(3).  39e9(b)(4).  3970) 


§208.23    Alotmam  to  the  I 

(a)(1)  From  the  amount  available  for 
carrying  out  Section  204(c)  of  Tide  U  for 
each  fiscal  year,  the  Secretary  allots  up 
to  one-half  of  that  amount  among  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands 
according  to  their  respective  needs. 

(2)  The  Secretary  determines 
respective  needs  according  to  the 
relative  number  of  children  aged  five  to 
seventeen,  inclusive,  within  each  Insular 
Area.  To  make  this  determination,  the 
Secretary  uses  the  most  recent 
satisfactory  data  available  from  the 
Bureau  of  the  Census. 

(b)  An  Insular  Area  may  include  die 
funds  it  is  eligible  to  receive  under 
paragraph  (a)  of  this  section  in  its 
consolidated  grant  application  in 
accordance  with  34  CFR  76.125-76.137. 

(Sec  204(c).  20  U.S.C  3964{c);  S.  Rep.  No.  151. 
98th  Cong..  1st  Seu.  12  (1964)) 


§208.32    tEAi 

(a)  Application.  Each  LEA  application 
must  include — 

(1)  Information  the  SEA  may  require 
describing  the  LEA's  proposed  activities 
and  expenditures  of  fimds  for  those 
activities  under  9  206.35; 

(2)  Any  assurance  the  SEA  may 
require  to  ensure  that  the  LEA  will 
comply  with  the  provisions  of  Title  II 
and  this  part;  and 

(3)  An  assurance  that  prc^ams  of 
inservice  training  and  retraining  will 
take  into  account  the  need  for  greater 
access  to  and  participation  in 
mathematics,  science,  and  computer 
learning  programs  and  careers  for 
students  from  historically 
underrepresented  and  underserved 
groups. 

(b)  Renewal.  To  receive  a  renewal  of 
funds  under  this  part,  an  LEA  shall 
submit  to  the  SEA— 

(1)  Evidence  that  shows  the  LEA  Is 
implementing  the  programs  assisted 
under  this  part  so  that — 


(i)  A  substantia)  number  of  teachers  ih 
public  and  private  schools  in  the  LEA 
are  being  served:  and 

(ii)  Several  grade  levels  of  instruction 
are  involved  in  the  LEA's  program: 

(2)  A  description  of  how  the  services 
assisted  wilt  address  unmet  needs 
described  in  the  State's  assessment  of 
need  in  9  20B.13:  and 

(3)  Any  other  information  required  by 
the  SEA. 

(Sees.  206(b)(1).  (3).  209(b)(4),  210(b),  20  U.S.C 

39e6{bKi),  (3).  99ee(b)(4).  3970(b)) 


§208J1    UEAssaiiiimnteti 

(a)  Each  LEA  assessment  most  inchide 
the  need  for  assistance  in — 

(1)  Teacher  training,  retraining,  and 
inser\'ice  training  and  the  training  of 
appropriate  school  personnel  in  the 
areas  of  mathematics,  science,  foreign 
languages,  and  computer  learning, 
including  a  description  of— 

(i)  The  availability  aiui  qualifications 
of  teachers  at  the  secondary  level  in  the 
areas  of  mathematics,  science,  foreign 
languages,  and  computer  learning;  and 

(ii)  The  qualifications  of  teachers  at 
the  elementary  level  to  teach  those 
areas:  , 

(2)  Improving  instructional  materials 
and  equipment  related  to  mathematics 
and  science  educah"on:  and 

(3)  Impro\'ing  the  access  to  Instruction 
in  mathematics,  science,  foreign 
languages,  and  computer  learning  of 
students  from  historically 
underrepresented  and  underserved 
groups  and  of  gifted  and  talented 
students  based  on  an  assessment  of  the 
current  degree  of  act:es8  to  instruction  of 
these  students. 

.    (b)  The  assessment  of  need  must 
include  a  description  of — 

(1)  The  types  of  services  to  be 
provided  under  9  208.35  (a)  and  (c);  and 

(2)  How  the  services  assisted  will 
meet  the  program  needs  of  the  LEA. 

(c)  The  assessment  of  need  under  this 
section  must  reflect  the  needs  of 
children  and  teachers  in  public  and 
private  elementary  and  secondary 
schools  in  the  LEA. 
(Sees.  210.  211.  20  US.C  SBTtt  3971) 

§  208.34    Allocation  of  funds. 

(a)  Funds  for  LEAs.  An  SEA  shall 
distribute  to  LEAs  within  the  Slate  for 
use  under  9  208.35  not  less  than  seventy 
(70)  p>ercent  of  the  funds  made  available 
for  elementary  and  secondary  education 
programs  under  9  208.21(b)(1)  as 
follows: 

(1)  Fifty  (50)  percent  of  the  funds  must 
be  distributed  according  to  the  relative 
number  of  children  enrolled  in  public 
and  private  schools  within  the  school 
distiicts  of  the  LEAs. 
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(2)  Fifty  (50)  percent  of  the  funds  must 
be  distributed  based  on  the  relative 
/   number  of  children  aged  five  to 
seventeen,  inclusive,  in  the  public 
schools  of  the  LEAs  within  the  State 
who— 

(i)  Are  from  families  below  the 
poverty  level  as  determined  under 
Section  111(c)(2)(A)  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965;  and 

(ii)  Are  from  families  above  the 
poverty  level  as  determined  under 
Section  111(c)(2)(B)  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965. 

(b)  Funds  for  SEAs.  An  SEA  may 
reserve  for  use  in  accordance  with 
S  208.36  not  more  than  thirty  (30) 
percent  of  the  funds  made  available  for 
elementary  and  secondary  education 
programs  under  I  20B.21(b)(l). 

(Sec  206(b),  20  U.S.C  39e6(b)) 

f2l»^    tJ«e  of  funds  by  LEA*. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  an  LEA  shall 
use  the  funds  it  receives  under 
§  206.34(a)  for  the  expansion  and 
improvement  of  inservice  training  and 
retraining  in  the  Helds  of  mathematics 
and  science  of  teachers  and  other 
appropriate  school  personnel,  including 
vocational  education  teachers  who  use 
mathematics  and  science  in  teaching 
vocational  education  courses. 

(b)(1)  If  an  LEA  determines  that  it 
does  not  need  some  or  all  of  the  funds 
received  under  this  part  to  meet  the 
needs  identified  in  its  assessment  of 
need  for  the  training  and  retraining 
specified  in  ptiragraph  (a)  of  this  section, 
the  LEA  may  request  the  SEA  to  waive 
the  provisions  in  paragraph  (a)  of  this 
section  in  order  that  the  LEA  may  use 
funds  not  needed  under  paragraph  (a)  of 
this  section  for  programs  under 
paragraph  (c)  of  this  section. 

(2)(i]  If  the  SEA  determines  that  the 
LEA  does  not  need  some  or  all  of  the 
funds  the  LEA  received  under  this  part 
to  meet  the  needs  identified  in  the  LEA's 
assessment  of  need  for  the  training  and 
retraining  specified  in  paragraph  (a)  of 
this  section,  the  SEA  shall  grant  the 
LEA'S  request  for  a  waiver. 

(ii)  In  granting  a  waiver,  the  SEA  shall 
ensure  that  the  LEA  will  meet  the 
requirements  for  the  equitable 
participation  of  children  and  teachers  in 
private  schools  in  accordance  with 
Section  211  of  Title  II  and  34  CFR 
76.651-76.662. 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  if  an  LEA  receives 
a  waiver  under  paragraph  (b)  of  this 
section,  the  LEA  shall  use  funds  not 
needed  under  paragraph  (a)  of  this 
section  for — 


(i)  Computer  learning  and  instruction; 

(ii)  Foreign  language  instruction;  and 

(iii)  Instructional  materials  and 
equipment  related  to  mathematics  and 
science  instruction. 

(2)  Of  the  funds  an  LEA  receives 
under  §  208.34(a),  an  LEA  may  not  use 
more  than — 

(i)  Thirty  (30)  percent  for  the  purchase 
of  computers  and  computer-related 
instructional  equipment;  and 

(ii)  Fifteen  (15)  percent  to  strengthen 
instruction  in  foreign  languages. 

(d)  An  LEA  may  carry  out  the  training 
and  instruction  under  this  section — 

(1)  Through  agreements  with  public 
agencies,  private  industry,  institutions  of 
higher  education,  private  nonprofit 
organizations,  and  other  appropriate 
institutions:  and 

(2)  In  conjunction  with  one  or  more 
LEAs  within  the  State,  with  the  SEA.  or 
with  both  LEAs  and  the  SEA. 

(Sees.  206  (b),  (c).  210(c),  211,  20  U.S.C  3866 
(b),  (c),  3970(c).  3971) 

{208.36    Uee  Of  funds  by  SEAs. 

(a)(1)  Subject  to  the  requirement  in 
paragraph  (a)(2)  of  this  section,  an  SEA 
shall  use  not  less  than  twenty  (20)  - 
percent  of  the  funds  made  available 
under  9  208.21(b)(1)  for  the  benefit  of 
children  in  public  and  private 
elementary  and  secondary  schools  for 
programs  in  the  fields  of  mathematics, 
science,  foreign  languages,  and 
computer  learning  for — 

(i)  Demonstration  and  exemplary 
programs  for — 

(A)  Teacher  training,  retraining,  and 
inservice  upgrading  of  teacher  skills; 

(B)  Instructional  materials  and 
equipment  and  necessary  technical 
assistance;  and 

(C)  Special  projects  that  meet  the 
requirements  in  paragraph  (a)(2)  of  this 
section;  and 

(ii)  The  dissemination  of  information 
relating  to  demonstration  and 
exemplary  programs  to  all  LEAs  within 
the  State. 

(2)  The  SEA  shall  use  not  less  than 
twenty  (20)  percent  of  the  funds  used  to 
meet  the  requirement  in  paragraph  (a)(1) 
of  this  section  for  special  projects  in 
mathematics,  science,  foreign  languages, 
and  computer  learning  for — 

(i)  Students  from  historically 
underrepresented  and  underserved 
groups;  ^nd 

(ii)  Gifted  and  talented  students.  The 
projects  for  gifted  and  talented  students 
may  include  assistance  to  magnet 
schools  for  those  students. 

(b)  An  SEA  shall  use  not  less  than  five 
(5)  percent  of  the  funds  made  available 
for  elementary  and  secondary  education 
programs  under  S  208.21(b)(1)  to  provide 
technical  assistance  to  LEAs  and,  if 


appropriate,  institutions  of  higher 
education  and  private  nonprofit 
organizations  that  are  conducting 
programs  imder  S  208.35. 

(c)  An  SEA  may  not  use  more  than 
five  (5)  percent  of  the  funds  made 
available  for  elementary  and  secondary 
education  programs  under  §  208.21(b)(1) 
for — 

(1)  The  State  assessment  of  need 
required  by  S  208.13;  and 

(2)  The  costs  inaured  by  the  SEA  for 
administering  and  evaluating  programs 
assisted  under  this  part  in  the  State. 

(Sees.  206(d)-(f).  211.  20  U.S.C.  39ee(d)-{f). 
3971) 

H  206,37-206.40    (Reeervedl 

Subpart  C— Higher  Education  Program 
Requirements 

{206.41    Ailocatton  funds. 

(a)  Funds  for  institutions  of  higher 
education.  (1)  A  state  agency  for  higher 
education  shall  distribute  on  a 
competitive  basis  to  institutions  of 
higher  education  within  the  State  that 
apply  for  payments  not  less  than 
seventy-five  (75)  percent  of  the  funds 
made  available  for  higher  education 
programs  under  S  208.21(b)(2). 

(2)  The  State  agency  for  higher 
education  shall  make  every  effort  to 
ensure  equitable  participation  of  private 
and  public  institutions  of  higher 
Alucation. 

(b)  Funds  for  State  agencies  for  higher 
education.  A  State  agency  for  higher 
education  may  reserve  for  use  in 
accordance  with  §  208.42  not  more  than 
twenty-five  (25)  percent  of  the  funds 
made  available  for  higher  education 
programs  under  S  208.21(b)(2). 

(Sea  207(b).  20  U.S.C.  3967(b)) 

9208.42    Use  Of  funds  by  State  eoeneles 
for  htQher  education. 

(a)(1)  Subject  to  the  requirement  in 
paragraph  (a)(2)  of  this  section,  a  State 
agency  for  higher  education  shall  use 
not  less  than  twenty  (20)  percent  of  the 
funds  made  available  for  higher 
education  programs  under  9  208.21(b)(2) 
for  cooperative  program  among 
institutions  of  higher  education.  LEAs. 
SEAs,  private  industry,  and  private 
nonprofit  organizations  for  the 
development  and  dissemination  of 
projects  designed  to  improve  student 
understanding  and  performance  in 
science,  mathematics,  and  critical 
foreign  languages. 

(2)  In  carrying  out  the  requirement  in 
paragraph  (a)(1)  of  this  section,  the  State 
agency  for  higher  education  shall  give 
special  consideration  to  programs 
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involving  consortial  arrangements  that 
include  LEAs. 

(b)  A  State  agency  for  higher 
education  may  not  use  more  than  five 
(5)  percent  of  the  funds  made  available 
for  higher  education  programs  under 
9  206.21(b)(2)  for— 

(1)  The  State  assessment  of  need 
required  by  9  208.13;  and 

(2)  The  costs  incurred  by  the  State 
agency  for  higher  education  for 
administering  and  evaluating  program 
assisted  under  this  part  in  the  State. 

(Sec.  207(c).  211(b).  20  U.S.C.  3967(c).  (d), 
3971(b)) 

9206.43    Use  of  funds  by  Institutions  of 
litgtMr  education. 

(a)  Subject  to  the  requirement  in 
para^vfrfi  (b)  of  this  section,  an 
institution  of  higher  education  shall  use 
the  funds  awarded  under  9  208.41(a) 
for — 

(1)  Establishing  traineeship  programs 
for  new  teachers  who  will  specialize  in 
teaching  mathematics  and  science  at  the 
secondary  school  level; 

(2)  Retraining  secondary  school 
teachers,  who  specialize  in  disciplines 
other  than  the  teaching  of  mathematics 
and  science,  to  specialize  in  the  teaching 
of  mathematics,  science,  or  computer 
learning,  including  provision  of  stipends 
for  participation  in  institutes  authorized 
under  TiUe  I  of  the  Education  for 
Economic  Security  Act;  and 

(3)  Inservice  training  for  elementary, 
secondary,  and  vocational  school 
teachers  and  training  for  other 
appropriate  school  personnel  to  improve 
their  teaching  skills  in  the  fields  of 
mathematics,  science,  and  computer 
learning,  including  stipends  for 
participation  in  institutes  authorized 
under  Tide  I  of  the  Education  for 
Economic  Security  Act. 

(b)  To  receive  funds  for  programs 
under  paragraphs  (a)(2)  and  (3)  of  this 
section,  an  institution  of  higher 
education  shall  enter  into  an  agreement 
with  an  LEA.  or  a  consortium  of  LEAs, 
to  provide  inservice  training  and 
retraining  for  elementary  and  secondary 
school  teachers  in  public  and  private 
schools  in  the  LEA  or  LEAs. 

(c)  Each  institution  of  higher 
education  receiving  funds  under 

9  208.41(a)  shall  assure  that  programs  of 
training,  retraining,  and  inservice 
training  will  take  into  account  the  need 
for  greater  access  to  and  participation  in 
mathematics,  science,  and  computer 
learning  and  careers  for — 

(1)  Students  from  historically 
underrepreseiited  and  underserved 
groups;  and 

(2)  Gifted  and  talented  students. 

(Sec.  207(b),  20  U.S.C.  3967(b)) 


99  206.44-20tJM    I 


Subpart  D — Fiscal  Requlraments 

9  206.51    Supplement,  not  supplant 

Any  grantee  or  subgrantee  that 
receives  funds  under  this  part — 

(a)  May  use  those  funds  only  to 
supplement  and,  to  the  extent 
practicable,  increase  the  level  of  funds 
from  non-Federal  sources  that  would,  in 
the  absence  of  funds  made  available 
under  this  part,  be  made  available  for 
the  purposes  described  in  Sections  206 
and  207  of  title  II;  and 

(b)  May  not  use  funds  made  avaUable  ^ 
under  this  part  to  supplant  funds  fivm 
non-Federal  sources. 

(Sec  200(b)(6].  20  U.S.C.  3066(b)(6]) 
99  208.S2-206J0    [Reserved] 

Subpart  E— Participation  of  Children 
and  Teacftert  In  Private  Schools 

9206.61    Psi  Hclpellon  of  cMMrei^and 
\  bi  pf  Ivele  sGiioole. 


(a)  Participation  of  children.  To  the 
extent  consistent  with  the  number  of 
children  in  the  State  or  an  LEA  who  are 
enrolled  in  private  elementary  and 
secondary  schools,  an  SEA  or  LEA.  after 
consultation  with  appropriate  private 
school  representatives,  shall  provide 
services  and  arangements  for  the  benefit 
of  these  children  to  ensure  their 
equitable  participation  in  the  purposes 
and  benefits  of  TiUe  II. 

(b)  Participation  of  teachers.  (1)  To 
the  extent  consistent  with  the  number  of 
children  in  the  State  or  an  LEA  who  are 
enrolled  in  private  elementary  and 
secondary  schools,  an  SEA.  LEA.  or 
State  agency  for  higher  education,  after 
consultation  with  appropriate  private 
school  representatives,  shall  provide 
teacher  training,  retraining,  and 
inservice  training  to  ensure  the 
equitable  participation  of  private  school 
teachers  in  the  purposes  and  benefits  of 
Title  U. 

(2)  To  receive  funds  for  programs 
under  9  208  43(8)(2)-(3).  an  institution  of 
higher  education  shall  meet  the 
requirements  in  9  208.43(b)  for  serving 
teachers  in  private  elementary  and 
secondary  schools. 

(c)  Applicable  requirements.  In 
fulfilling  the  equitable  participation 
requirements  in  paragraphs  (a)  and  (b) 
of  this  section,  an  SEA,  LEA,  or  State 
agency  for  higher  education  shall 
comply  with  the  provisions  in  34  CFR 
76.651-76.662. 

(Sees.  206(b)(3),  207(b)(3).  211(a),  (b),  20 
U.S.C.  3966(b)(3),  3967(b)(3).  3971(a).  (b)) 


9206.62 

(a)  The  Secretary  implements  a 
bypass  if  an  SEA.  LEA,  or  State  agency 
for  higher  education — 

(1)  Is  prohibited  by  law  from 
providing  the  services  under  this  part  for 
private  school  chUdren  and  teachers  on 
an  equitable  basis  as  required  in 

§  208.61;  or 

(2)  Has  substantially  failed  or  is 
unwilling  to  provide  the  services  under 
this  part  for  private  school  children  and 
teachers  on  an  equitable  basis  as 
required  in  9  208.61. 

(b)  If  the  Secretary  implements  a 
bypass,  the  Secretary  waives  the 
responsibihty  of  the  SEA,  LEA,  or  State 
agency  for  higher  education  for 
providing  Title  II  services  for  private 
school  children  and  teachers  and 
arranges  to  provide  the  required 
services.  Normally,  the  Secretary  hires  a 
contractor  to  provide  the  Title  II 
services  for  private  school  diildren  and 
teachers  under  a  bypass.  The  Secretary 
deducts  the  cost  of  these  services, 
including  any  administrative  costs,  from 
the  appropriate  allotment  of  Tide  II 
funds.  In  arranging  for  these  services, 
the  Secretary  consults  with  appropriate 
public  and  private  school  officials. 

(Sec  211(c),  20  U.S  C.  3971(c);  Sec 
557(b)(3)(A)  or  ECLV  20  U.S.C.  3806(b)(3)(A)) 

9  206.63    Notice  by  the  Secretary. 

(a)  Before  any  final  action  to 
implement  a  bypass,  the  Secretary 
provides  th«  afiected  SEA.  LEA,  or  State 
agency  for  higher  education  with  written 
notice. 

(b)  In  the  written  notice,  the 
Secretary — 

(1)  States  the  reason  for  the  proposed 
bypass  in  sufficient  deal  to  allow  the 
SEA,  LEA,  or  State  agency  for  higher 
education  to  respond: 

(2)  Cites  the  requirement  with  which 
the  SEA.  LEA.  or  State  agency  for  higher 
education  has  allegedly  failed  to 
comply:  and 

(3)  Advises  the  SEA,  LEA,  or  State 
agency  for  higher  education  that  it  has 
at  least  45  days  from  receipt  of  the 
written  notice  to  submit  written 
objections  to  the  proposed  bypass  and 
to  request  in  writing  the  opportunity  for 
a  hearing  to  show  cause  why  the  bypass 
should  not  be  implemented. 

(c)  The  Secretary  sends  the  notice  to 
the  SEA.  LEA,  or  State  agency  for  higher 
education  by  certified  mail  with  return 
receipt  requested. 

(Sec.  211(c),  20  use.  3971(c);  Sec 
557(b)(4)(A)  of  ECIA.  20  U.S.C.  3806(b)(4)(A)) 

9  208.64    Bypess  procedures. 

Sections  208.65-208.67  contain  the 
procedures  that  the  Secretary  uses  in 
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conducting  a  show  cause  hearing.  These 
procedures  may  be  modified  by  the 
hearing  officer  if  all  parties  agree  it  is 
appropriate  to  modify  them  for  a 
particular  case. 

(Sec  211(c).  20  U.S.C.  3971(c);  Sec. 
557(b)(4)(A)  of  ECIA.  20  U.S.C.  3806(b)(4)(A)) 

§  208.65    Appointmant  and  functtow  of  ■ 
tMwing  of  flew . 

(a)  If  an  SEA,  LEA,  or  State  agency  for 
higher  education  requests  a  show  cause 
hearing,  the  Secretary  oppoints  a 
hearing  officer  and  notifies  appropriate 
representatives  of  the  affected  private 
school  children  and  teachers  that  they 
may  participate  in  the  hearing. 

(b)  The  hearing  officer  has  no 
authority  to  require  or  conduct 
discovery  or  to  rule  on  the  validity  of 
any  statute  or  regulation. 

(c)  The  hearing  officer  notifies  the 
SEA.  LEA.  State  agency  for  higher 
education,  and  representatives  of  the 
private  school  children  and  teachers  of 
the  time  and  place  of  the  hearing. 

(Sec  211(c).  20  U.S.C.  3971(c):  Sec 
5S7(b)(4)(A)  of  ECIA.  20  U.S.C.  3806(b)(4)(A)) 


§  208.66    Hearing  procaduraa. 

(a)  At  the  hearing  a  transcript  is 
taken.  The  SEA,  LEA,  State  agency  for 
higher  education,  and  representatives  of 
the  private  school  children  and  teachers 
each  may  be  represented  by  legal 
counsel,  and  each  may  submit  oral  or 
written  evidence  and  arguments  at  the 
hearing. 

(b)  Within  ten  days  after  the  hearing, 
the  hearing  officer  indicates  that  a 
decision  will  be  issued  on  the  basis  of 
the  existing  record,  or  requests  further 
information  from  the  SEA,  LEA,  State 
agency  for  higher  education, 
representatives  of  the  private  school 
children  and  teachers,  or  Department  of 
Education  officials. 

(Sec.  211(c),  20  U.S.C.  3971(c):  Sec 
557(b)(4)(A)  of  ECL\,  20  U.S.C.  3a08(b)(4){A)) 

§  208.67    Poat-haartng  procaduraa. 

(a)  Within  120  days  after  the  hearing 
record  is  closed,  the  hearing  officer 
issues  a  written  decision  on  whether  the 
proposed  bypass  should  be 
implemented.  The  hearing  officer  sends 
copies  of  the  decision  to  the  SEA,  LEA, 
State  agency  for  higher  education, 
representatives  of  private  school 


-children  and  teachers,  and  the 
Secretary. 

(b)  The  SEA,  LEA,  State  agency  for 
higher  education,  and  representatives  of 
private  school  children  and  teachers 
each  may  submit  written  comments  on 
the  decision  to  the  Secretary  within 
thirty  days  from  receipt  of  the  hearing 
officer  s  decision. 

(c)  The  Secretary  may  adopt,  reverse, 
or  modify  the  hearing  officer's  decision. 

(Sec.  211(c),  20  U.S.C.  3971(c):  Sec. 
557(b)(4)(A)  of  ECIA.  20  y.S.C.  3806(b)(4)(A)) 

§§208.68-208.70    [Raaarvadl 

CHAPTER  VI— OFFICE  OF 
POSTSECONOARY  EDUCATION. 
DEPARTMENT  OF  EDUCATION 

9.  A  cross-reference  is  added  at  the 
end  of  the  table  of  contents  to  read  as 
follows: 

CrtMS-Refersnce. 

Regulations  for  State  Grants  for 
Strengthening  the  Skills  of  Teachers  and 
Instruction  in  Mathematics.  Science,  Foreign 
Languages,  and  Computer  Learning.  34  CFR 
Part  208. 
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Selected  Subjects 


Administrative  Practice  and  Procedure 

Interstate  Commerce  Commission 

Air  PolHition  Control 

Environmental  Protection  Agency 

Animal  Biologies 

Animal  and  Plant  Health  Inspection  Service 

Authority  Delegations  (Government  Agencies) 

Securities  and  Exchange  Commission 
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Maritime  Administration 

Endangered  and  Threatened  Species 

Fish  and  WildHfe  Service 
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Government  Contracts 
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Handicapped 
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Hazardous  Waste 

Environmental  Protection  Agency 

Pesticides  and  Pests 

Environmental  Protection  Agency 

Radio  Broadcasting 

Federal  Communications  Commission 
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Documento.  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 


Savings  and  Loan  Associationa 

Federal  Home  Loan  Bank  Board 

Toxic  SubstMtcas 

Environmental  Protection  Agency 

Travel  and  Transportation  Expenses 

Animal  and  Plant  Health  Inspection  Service 

Veterans 

Veterans  Administration 
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45891 
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Agency  for  International  Devetopnient 

NOTICC8 

Senior  Executive  Service: 
45934        Performance  Review  Board;  membership 

Agriculture  Department 

See  also  Animal  and  Plant  Health  Inspection 
Service;  Forest  Service. 

NOTICES 

45889     Agency  information  collection  activities  under 

OMB  review 

Senior  Executive  Service: 
45889        Performance  Review  Board;  membership 

Animal  and  Plant  Healttt  Inspection  Service 

Animal  and  poultry  import  restrictions: 
45843         Overtime  services  relating  to  imports  and 
exports;  commuted  traveltime  allowances 
Viruses,  serums,  toxins,  etc: 
45845         Biological  products,  production  requirements, 
"     etc.;  restrictions  on  movements,  etc. 

Army  Department 

NOTICES 
Meetings: 
45895        Coastal  Engineering  Research  Board 

Civil  Aeronautics  Board 

PROPOSED  RULES 

Procedural  regulations: 
Transfer  of  CAB  functions  to  Transportation 
Department  (Editorial  Note:  For  a  document  on 
this  subject,  see  entry  under  Transportation 
Department.) 


Commerce  Department 

See  qJso  international  Trade  Administration; 
National  Oceanic  and  Atmospheric  Administration; 
National  Technical  Information  Service. 
PROPOSED  RUl£S 

Nondiscrimination  on  basis  of  handicap  in 
federally  conducted  programs  and  activities 
MJTICES 
Mr;etings: 
Steel  Advisory  Committee 


Defense  Department 

See  also  Army  Department. 

NOTICES 

Committees;  establishment,  renewals,  terminations, 

etc.: 

Sizing  DOD  Medical  Treatment  Facilities  Blue 

Ribbon  Panel 


Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances;  production 
quotas: 
45938         Schedules  I  and  II,  1984  aggregate  for  fentanyl 


Edtication  Department 

NOTICES 
Meetings: 
45896        Edtication  Statistics  Advisory  Council 

Energy  Department 

See  also  Energy  Information  Administration; 
Energy  Research  O^ice:  Federal  Energy  Regidatory 
Commission. 
NOTICES 

International  atomic  energy  agreements;  civil  uses; 
subsequent  arrangements: 
45896        European  Atomic  Energy  Community  and 
Canada 

Energy  Information  Administration 

NOTICES 

45896     Natural  gas,  high  cost;  alternative  fuel  price 
ceilings  and  incremental  price  threshold 

Energy  Research  Office 

NOTICES 

Meetings: 
45922         High  Energy  Physics  Advisory  Panel 

Environmental  Protection  Agency 

RULES 

Hazardous  waste: 
46094        Treatment,  storage,  and  disposal  facilities; 

interim  status  standards  for  owners  and 

operators 
Pesticide  chemicals  in  or  on  raw  agricultural 
commodities:  tolerances  and  exemptions,  etc: 

45852  Chlorothalonil 

45849         Definitions  and  interpretations;  broccoli, 

cabbage,  etc. 
45851         0-Ethyl  0-[4-methylthio)  phenyl]  S-propyl 

phosphorodithioate 
45854         Oryzalin 

45853  Permethrin 

Pesticides:  tolerances  in  animal  feeds: 
45848         O-Elhyl  0-J4  (methylthiojphenyl]  S-propyl 
phosphorodithioate 
Toxic  substances: 
460S6         Premanufacture  notification  exemptions; 
exemption  for  polymers 

PROPOSED  RULES 

Air  programs: 

45871  Ambient  air  quality  standards  and  surveillance 
for  particulate  matter,  and  ambient  air 
monitoring  reference  and  equivalent  methods; 
extension  of  time 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

45872  New  York 

Hazardous  waste  program  authorizations: 
45874         Minnesota 

Pesticide  programs: 

45873  Registration  and  classification  procedures; 
correction 
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45869 

45926 

45927 

45926 

45923 

45924 

45924 

45925 
45927 

45875 

45927 
46003 


45898 

45911 

45912 

45912 

45899 

45920 

45900, 

45912 

45912 

45900 

45900 

45913 

45913 

45913 

45901 

45901 

45914 

45914 

45901 

45902 

45914 

45915, 

45916 

45902 

45916. 

45917 

45917 

45918 

45919 

45903. 

45919 

45919 


Pesticides;  tolerances  in  foods: 
O-Ethyl  0-[4-(methyIthio)  phenyl]  S-propyl 
phosphorodithioate 

NOTICES 

Committees:  establishment,  renewals,  terminations, 
etc.: 

FIFRA  Scientific  Advisory  Panel;  membership 
Pesticide  applicator  certification:  State  plans: 

American  Samoa:  correction 
Pesticide,  food,  and  feed  additive  petitions: 

Interregional  Research  Project  No.  4 
Pesticide  registration,  cancellation,  etc.: 

NOR-AM  Chemical  Co.  et  al. 
Pesticides;  emergency  exemption  applications: 

Diethatyl-ethyl,  etc. 
Pesticides;  experimental  use  permit  applications: 

Elanco  Products  Co.  et  al. 
Pesticides;  temporary  tolerances: 

Amitraz 

Zeocon  Corp.;  correction 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  services,  special: 
Private  land  mobile  services;  public  safety 
channel  allocation,  Los  Angeles,  Calif. 

Federal  Deposit  Insurance  Corporation 

MOTICES 

Agency  information  collection  activities  under 

OMB  review 

Meetings;  Sunshine  Act 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 
Alabama-Tennessee  Natural  Gas  Co. 
Allegheny  Power  Service  Corp. 
American  Electric  Power  Service  Corp. 
Arizona  Public  Service  Co. 
Arkansas  Louisiana  Gas  Co.  (2  documents] 
Bonneville  Power  Administration 
Colorado  Interstate  Gas  Co.  (2  documents] 

Columbia  Gas  Transmission  Corp.  et  al. 

Columbia  Gulf  Transmission  Co. 

Columbia  Gulf  Transmission  Co.  et  al. 

Commonwealth  Edison  Co. 

Consolidated  Gas  Transmission  Corp. 

Consumers  Power  Co. 

East  Tennessee  Natural  Gas  Co. 

Florida  Power  Corp. 

Florida  Power  &  Light  Co. 

Great  Lakes  Gas  Transmission  Co. 

Kanawha  Valley  Co. 

Lawrenceburg  Gas  Transmission  Corp. 

Lone  Star  Gas  Co. 

Michigan  Gas  Storage  Co.  (3  documents) 

Natural  Gas  Pipeline  Co.  of  America 
Northern  Natural  Gas  Co.l  (3  documents] 

Northwest  Pipeline  Corp. 

Panhandle  Eastern  Pipe  Line  Co. 

Pennsylvania  Power  &  Light  Co.  et  al. 

Public  Service  Co.  of  New  Mexico  (2  documents] 

San  Diego  Gas  &  Electric  Co. 


45903.       Tennessee  Gas  Pipeline  Co.  (2  documents) 

45919 

45904         Texas  Eastern  Transmission  Corp. 

45920  West  Texas  Utilities  Co. 

45904     Hydroelectric  applications  (Chittenden  Falls  Hydro 

Power,  Inc.,  et  al.) 
46003     Meetings:  Sunshine  Act 

Small  power  production  and  cogeneration  facilities; 

qualifying  status:  certification  applications,  etc.: 

45921  Bethlehem  Steel  Corp.  (2  documents) 

45921  Calaveras  County  Water  District 

45922  Modesto  Energy  Co. 
45922         Oklahoma  Vawt  Associates 
45922        University  of  Oklahoma 

Federal  Home  Loan  BanIc  Board 

RULES 

Federal  Savings  and  Loan  Insurance  Corporation, 
etc.: 
45846        Employment  contracts;  removal  of  restrictions 

NOTICES 
46003     Meetings:  Sunshine  Act 

Federal  Labor  Relations  Authority 

RULES 

Office  addresses  and  geographic  jurisdictions: 
45843        Washington,  D.C.,  Regional  Offices;  telephone 
change 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
45928         Bank  of  Boston  Corp. 

45928  H  &  R  Bankshares.  Inc.,  et  al. 

Federal  Reserve  Bank  services;  fee  schedules  and 
pricing  principles: 

45929  Automated  clearing  house  service 

45930  Wire  transfers  of  funds  and  net  settlement 
service 

46003     Meetings:  Sunshine  Act  (2  documents) 

Fine  Arts  Commission 

NOTICES 
45894     Meetings 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
45887         Key  Largo  woodrat  and  cotton  mouse:  comment 

period  reopened 
45880         Northern  flying  squirrel 
45884         Slender  rush-pea 

Food  and  Drug  Administration 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 

45930  Extra-label  use  in  food-producing  animals; 
compliance  policy  guide,  availability 

Medical  devices;  premarket  approval: 

45931  Radionics,  Inc. 

Forest  Service 

NOTICES 

45889     Small  business  timber  set-aside  program;  proposed 
changes 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration. 
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45931 


45849 


Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance: 
Fallon  Paiute-Shoshone  Indian  Reservation,  NV 

Interior  Department  s 

See  Fish  and  Wildlife  Service;  Indian  Affairs 
Bureau;  Land  Management  Bureau;  Minerals 
Management  Service;  Surface  Mining  Reclamation 
and  Enforcement  Office. 

Internal  Revenue  Service 

RULES 

Excise  taxes: 
Heavy  vehicle  use,  diesel  fuel,  and  sale  of 
piggyback  trailers;  and  extension  of  payment  due 
date  for  fuel  taxes;  temporary,  correction 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development.  , 

International  Trade  Administration 

NOTICES 

Scientific  articles;  duty  free  entry: 
Bituminous  Coal  Research,  Inc. 
Brookhaven  National  Laboratory 
Iowa  State  University  et  al. 
National  Bureau  of  Standards 
Pennsylvania  Hospital 
Smithsonian  Institution 
University  of  California  et  al. 
University  of  Michigan 
Veterans  Administration  Medical  Center  (2 
documents) 

International  Trade  Commission 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Import  investigations: 

Agricultural  tillage  tools  from  Brazil 

Carbon  steel  wire  rod  from  Germany 

Fabric  and  expanded  neoprene  laminate  from 

)apan 

Shrimp  Industry,  U.S.  Gulf  and  South  Atlantic; 

competitive  conditions 

Spherical  roller  bearings  and  components 

Woodworking  machines 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 

Statutory  findings:  codification  in  CFR 
NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Chicago,  Milwaukee,  St.  Paul  &  Pacific  Railroad 
Co. 

Justice  Department 

See  Drug  Enforcement  Administration;  Juvenile 
Justice  and  Delinquency  Prevention  Office. 

Juvenile  Justice  and  Delinquency  Prevention 
Office 

NOTICES 

Meetings: 
45939         Coordinating  Council 


45891 
45891 
45891 
45892 
45892 
45892 
45893 
45893 
45893 


45935 


45935 
45937 
45935 

45936 

45936 
45937 


45858 


45938 


Labor  Department 

RULES 

45855     Walsh-Healy  Public  Contracts  Act;  general 
provisions 
NOTICES 

Meetings: 
45891         Steel  Advisory  Committee 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
45933        Thermopolis-Alcova-Casper  Transmission  line 
project;  Wyoming 

Exchange  of  public  lands  for  private  land: 
45933        New  Mexico;  correction 

Meetings: 
45933        Richfield  District  Grazyig  Advisory  Board 

Maritime  Administration 

RULES 

Merchant  marine  training: 
45857        Admission  and  training  of  midshipmen  at 
Merchant  Marine  Academy 
NOTICES 

46000     Bulk  operating-differential  subsidy  operators;  dry 
bulk  cargo  transport;  inquiry 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
45933        Chevron  U.S.A.  Inc. 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
45939         Advisory  Council 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 
45859         Atlantic  surf  clam  and  ocean  quahog 

PROPOSED  RULES 

Fishery  conservation  and  management: 
45888         Atlantic  swordfish;  South  Atlantic  Fishery 
Management  Council;  hearing 

National  Technical  Information  Service 

NOTICES 

45894     Inventions,  Government-owned;  availability  for 
licensing 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 
45939        Cleveland  Electric  Illuminating  Co. 

45939  Georgia  Institute  of  Technology 
Meetings: 

45940  Reactor  Safeguards  Advisory  Committee; 
location  change 

45941  Operating  licenses,  amendments;  no  significant 
hazards  consideration;  monthly  notices 

Securities  and  Exchange  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
45847        Director  of  the  Division  of  Corporation  Finance 
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Nonccs 

Hearings,  etc.: 
45998        C«tt»l  Power  ft  Light  Co. 
45998        Midland  Capital  Corp.  et  al. 

45993  Storage  Equities,  Inc. 
Self-regulatory  organizations;  proposed  rule 
changes: 

45994  American  Stock  Exchange,  Inc. 

45994        National  Assecistion  of  Securities  Dealers,  Inc. 
Self-regulatory  organizations;  unlisted  trading 
privileges: 
Boston  Stock  Elxchange 
Midwest  Stock  Exchange 
Pacific  Stock  Exchange 
Philadelphia  Stock  Exchange  (2  documents) 


41 

45997 

45997 

45997. 

45998 


Surface  Mining  Reclamation  and  Enforcement 

Office 

Nonccs 

Environmental  statements;  availability,  etc.: 
45934        Tennessee  surface  coal  mining  permits 

Textile  Agreements  Implementation  Committee 

NOTICES 

Export  visa  requirements;  certification,  etc.: 
45895        Korea 

Transportation  Departnrtent 

See  also  Maritime  Administration. 
PROPOSED  (KiLES 

Air  transportation  industry;  procedural  regulations: 
46006        Transfer  of  Civil  Aeronautics  Board  functions  to 
DOT 

Treasury  Department 

See  also  Internal  Revenue  Service. 
NOTICCS 

Notes,  Treasury: 
46001         AB-1986  series 
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45870     Overpayments,  waiver 
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See  entry  under  Labor  Department. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  ttie  Superintendent  of  Documents. 
Prices  of  new  txx>ks  are  listed  in  tt>e 
first  FEDERAL  REGISTER  issue  of  each 
week. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Ch.  XIV.  App.  A 

Regional  Office  Telephone  Change 

AGENCY:  Federal  Labor  Relations 

Authority  (including  the  General 

Counsel  of  the  Federal  Labor  Relations 

Authority]  and  Federal  Service 

Impasses  Panel. 

action:  Amendment  of  rules  and 

regulations. 

summary:  This  document  amends 
Appendix  A,  paragraph  (d)(3]  (47  FR 
40783)  of  the  rules  and  regulations  of  the 
Federal  Labor  Relations  Authority 
(Authority),  General  Counsel  of  the 
Federal  Labor  Relations  Authority 
(General  Counsel),  and  Federal  Service 
Impasses  Panel  (Panel),  published  at  5 
CFR  Part  2400  et  seq.,  (1984)  to  establish 
new  telephone  numbers  for  the 
Authority's  Washington,  D.C.  Regional 
Office.  The  Washington,  D.C.  Regional 
Office  location  and  mailing  address 
have  not  been  changed. 
EFFECTIVE  DATE:  November  6, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
David  L.  Feder,  Assistant  General 
Counsel  (202)  382-0834. 
SUPPlfMENTARY  INFORMATION:  Effective 
January  28, 1980,  the  Authority,  General 
Counsel  and  Panel  published  at  45  FR 
3482,  January  17. 1980,  fmal  rules  and 
regulitions  to  govern  the  processing  of 
cases  by  the  Authority,  General  Counsel 
and  Panel  under  Chapter  71  of  Title  5  of 
the  United  States  Code  (5  CFR  Part  2400 
et  seq.  (1984)).  These  rules  and 
regulations  are  required  by  Title  VII  of 
the  Civil  Service  Reform  Act  of  1978  and 
are  set  forth  in  5  CFR  Part  2400  et  seq. 
(1984).  Appendix  A,  paragraph  (d)  of  the 
foregoing  rules  and  regulations  sets  forth 
offlce  addresses  and  telephone  numbers 
of  the  Rf'gional  Directors  of  the 


Authority.  This  amendment  sets  forth 
the  changed  telephone  numbers  of  the 
Washington,  D.C.  Regional  O^ice  of  the 
Authority.  The  Washington  Regional 
Office  location  and  mailing  address 
have  not  been  changed.  Accordingly,  in 
Appendix  A  to  Chapter  XIV.  paragraph 
(d)(3)  of  the  Authority,  General  Counsel, 
and  Panel  rules  and  regulations  (5  CFR 
Part  2400  et  seq.  (1984))  is  amended  to 
read  as  follows: 

APPENDIX  A  TO  5  CFR  CH.  XIV— 
CURRENT  ADDRESSES  AND 
GEOGRAPHIC  JURISDICTIONS 


(d)  The  Office  addresses  of  Regional 
Directors  of  the  Authority  are  as  follows: 

*         •         •         •         ♦ 

(3)  Washington  Regional  Office— WW  18th 
Street,  NW.,  7th  Floor.  Washington,  D.C. 
20033 
Telephone:  FTS — 653-8500;  Commercial — 

(202)653-8500 
Mailing  Address:  P.O.  Box  33758, 

Washington.  D.C.  20033-0758. 
(5  U.S.C.  7134) 

Dated:  November  7, 1984. 
John  C.  Miller. 

General  Counsel,  Federal  Labor  Relations 
Authority. 

(FR  Doc  M-3042a  Filed  11-20-B4:  a4S  am) 
BILUNQ  CODE  e727-01-«t 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  97 

[Docket  No.  84-089] 

Overtime  Services  Relating  to  Imports 
and  Exports;  Commuted  Traveltlme 
Allowances 

AOENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 

summary:  This  document  amends  the 
regulations  which  establish  charges  for 
reimbursable  overtime  work  performed 
by  employees  of  Veterinary  Services 
(VS)  at  border  ports,  seaports,  and 
airports:  (1)  By  reassigning  work 
locations  from  which  inspectors  may  be 
dispatched  and  the  locations  where  they 
will,  upon  request,  perform  inspection, 
quarantine,  and  other  services  relating 
to  the  importation  and  exportation  of 


animals  and  certain  other  regulated 
articles  and  (2)  by  revising  the 
commuted  traveltime  allowances 
involved  in  providing  such  reimbursable 
overtime  services.  This  amendment  is 
necessary  in  order  to  advise  the  public 
of  the  reassignment  of  work  locations, 
services  areas,  and  traveltime 
allowances.  The  effect  of  this 
amendment  is  to  expand  or  reduce  the 
commuted  traveltime  periods 
associated  with  providing  the 
reimbursable  overtime  work. 

EFFECTIVE  DATE:  November  21, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Louise  Rakestraw  Lothery,  Assistant 
Executive  Officer,  VS,  APHIS,  USDA. 
Room  857,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-8511. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  97. 
"Overtime  Services  Relating  to  Imports 
and  Exports,"  (referred  to  below  as  the 
regulations)  set  forth  provisions  for 
obtaining,  on  a  reimbursable  basis, 
inspection,  quarantine,  and  other 
services  pertaining  to  the  importation 
and  exportation  of  animals  during 
Sundays,  holidays  or  at  times  outside 
the  regular  tour  of  duty  of  the  employees 
of  Veterinary  Services  (VS)  who  perform 
such  services.  The  inspection, 
quarantine,  and  other  reimbursable 
overtime  services  authorized  by  7  U.S.C. 
2260  are  provided  upon  request  by  any 
person,  firm  or  corporation  having 
ownership,  custody,  or  control  of  the 
animals  or  articles  requiring  such 
services. 

Section  97.2  of  the  regulations 
contains  administrative  instructions 
prescribing  conmiuted  traveltime 
periods.  Traveltime  allowances  reflect, 
as  nearly  as  is  practicable,  the  time, 
measured  in  hours,  required  for  a  VS 
employee  to  travel  from  the  office  where 
the  employee  is  stationed  to  the  locality 
where  the  reimbursable  overtime 
service  is  provided. 

This  document  amends  {  97.2  of  the 
regulations  by  revising  the  locations 
serviced  by  VS  employees  and  the 
traveltime  allowances  used  in 
determining  the  charge  to  be  assessed 
for  the  reimbursable  overtime  work  for 
certain  locations  in  California.  Illinois, 
Louisiana,  Montana,  Oregon,  and 
Washington,  as  indicated  in  the  rule 
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irartion  of  this  document.  Tbe 
amendment  is  necessary  to  reflect 
changes  in  the  time  necessarify  spent  m 
reporting  to  and  returning  from  the  place 
at  which  an  employee  of  Veterinary 
Services  performs  overtime  or  hohday 
duty  when  such  travel  is  performed 
solely  on  aocount  of  such  overtime  or 
holiday  duty.  A  traveltime  allowance 
may  be  included  in  determining  the 
charge  assessed  the  recipient  of  the 
reimbursable  overtime  service  provided. 

ExacMtive  Oirier  and  Ragnlatanr 
FlexibUityAdI 

This  rule  is  issued  in  conformance 
wrA  Executive  Order  12291  and  has 
been  determined  to  be  not  a  major  rule. 
Based  on  information  compiled  by  the 
Department,  it  has  been  determined  that 
this  rule  will  not  have  i  n^i^icant 
effect  0B  tlie  eooaoay;  wiU  act  cause  a 
maior  increase  in  costs  or  prices  for 
consumers,  individQal  industries. 
Federal,  State,  or  local  govemnient 
agencies,  or  geographic  regions;  and  wiU 
not  cause  adverse  effects  oa 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Specifically,  this  amendment  affects 
only  those  entities  that  request  the 
services  of  an  inspector  on  a  Sunday,  a 
holiday,  or  on  an  overtime  basis. 
Services  of  an  inspector  during  regularly 
established  hours  of  service  at  a  port  are 
still  furnished  &ee  of  charge  to  those 
requiring  the  service.  The  pay  provisions 
appropriate  for  employees  performing 
inspection  and.  quarantine  services  at 
ports  of  entry,  and  the  features  of  the 
reimbursable  plan  for  recovering  the 
costs  of  lumi^iog  port  of  entry 
inspection  'depend  upon  facts  within  the 
knowledge  of  the  Department  of 
Agricuhore.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 


ILSXZ.  533.  it  is  found  tqxm  good  caaise 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest,  and  good 
cause  is  found  for  making  this  rule 
effective  less  than  30  days  after 
publicatioa  of  this  document  in  the 
Federal] 


List  of  SubjecU  in  9  CFR  Part  97 

Exports.  Government  employees. 
Inporta,  Livestock  and  livestock 
products.  Poultry  and  poultry  products. 
Transportation. 

PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
kXPOHIS 

Therefore,  §  97.2  of  9  CFR  is  amended 
by  revising  the  entries  in  the  table  fbr 
Califomia,  Illinois.  Louisiana,  Montana, 
Oregon,  and  Washington,  set  forth 
below  in  alphabetical  sequence,  as 
follows: 

§  97.2    Administrative  InstrMCtlons 
presa1l>ing  commuted  traMeitime. 


Commuted  Traveltime  Allowances 

[m  hours] 


Location  covered 


Served  (rom 


Mitlvn 


CaMomia: 


San  Yiicto.. 


San  RandMo  tKluant.  MiiadMIIOimond.  PIIMburg,  and  of>ar  porta  m  San  Franciaca  and  Swi  PaWe  B%  4 

San  Loua  OMpo _ 

SanYa*a """"" """ 

^i*'^'!'*"''  ,,  


CNcavs 


OD- 
0»- 


Ei  Paao 

Toleno 

EM 


Ac»dhr>  negonal  Airport.  Maw  K)ara_ „ .__ 

» an«  on  ate  EaM  B»k^Mto  Chaaee.  LA,  and poMa  1o  and  kchalng  Port  SutHhut  on  Iha ««M  bar* Baton  Roi^ .. 

<>••■••  r»«il»  riNmaaii  PaMb  kOMaday  Id  and  aaktfiq  QwaUim ..do 

iClly ^ 

f^m  Otaana  *«»*igOrtaana  Pi*h  and  m  poMa  on  ate  aaal  bar*  ol  Bia  Hiiliilppi  1*m  ftorn  thaTk  QwiaikjiiMm  Z!doI 

»  •*  "*^  Olf^.  lA.mtm  »oMa  an  *a  laaal  ba*  kani  fl*  Si  Oharlee  JeWanaii  PartiK  taundary  to  but  aiickidng  Bala 
Chaaaa,LA 
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Commuted  Traveltjme  Allowances— Continued 

cm  hour*] 


Sonadfeoni 


Qiaal  Fata  Airport. 
Port  of  Opriaan.^.. 

Do 

PortoTRaifmond.- 
Port  ol  Saraatiraia. 
Sweetgrasa 


.  Vau^.. 


t 


Oragorv 


Do- 
Do.. 


.  Canby 

.  a 

.  T( 


Authority:  64  Stat.  561;  7  U.S.C.  2260;  7  CFR  2.17.  2.51,  371.2(d]. 
Done  at  Washington,  D.C.  this  14th  day  of  November,  1964. 
B.  G.  lohnson. 

Acting  Deputy  Administrator,  Veterinary  Services. 

|FR  Doc.  84-30451  Filed  n-20-M:  S:4S  am] 
BILLINa  CODE  9410-3*41 


9  CFR  Parte  113  and  114 

[DoctwtNaS4-071] 

Viruses,  Serums,  Toxins,  and 
Analogous;  Standard  Requiremento 
and  Production  Requirefnente  for 
Biological  Products 

AOENCr  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  This  action  reduces 
restrictions  on  movement  of  partially 
prepared  products  qj^  serials  of 
completed  fractions  of  combination 
products  between  licensed 
establishments  by  removing  tho 
requirement  for  common  ownership  of 
establishments  and  by  removing  the 
provision  limiting  bulk  shipments  to 
inactivated  materials  only.  Preparation 
of  certain  products  from  beginning  to 
final  use  form  in  a  single  licensed 
manufacturing  facility  is  sometimes  not 
feasible  and  frequently  less  economical 
than  partial  preparation  in  more  than 
one  licensed  establishment.  This 
amendment  permits  licensure  of 
establishments  for  preparation  and 


shipment  of  products  for  further 
manufacture. 

EFFECTIVE  DATE:  This  amendment 
becomes  effective  November  21. 1964. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  David  F.  Long,  Chief  Staff 
Veterinarian,  Veterinary  Biologies  Staff, 
VS.  APHIS,  USDA,  Room  834.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-436-8674. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new  or 
amended  recordkeeping,  reporting  or 
application  requirements  or  any  type  of 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

Executive  Order  12291 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary's  Memorandum  No.  1512-1  to 
implement  Executive  Order  12291  and 
has  been  classified  as  a  "Norimajor 
Rule." 

The  final  rule  will  not  have  a 
significant  effect  on  the  economy  and 
will  not  result  in  a  ma}or  increase  in 
costs  or  prices  for  consumers,  individual 


OroMla.  WA. 
Sookane 


.jto- 


industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises,  in  domestic  or  export 
markets.  These  revisions  reduce 
regulatory  requirements. 

Certificatioa  Under  the  Regulatory 
Flexibility  Act 

Mr.  Bert  W.  Hawkins.  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  will  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
are  defined  as  independently  owned 
businesses  not  dominant  in  the  field  of 
veterinary  biologies  manufactiuing. 

Background 

Preparation  of  cenain  biological 
products  from  beginning  to  final  use 
form  in  a  single  bcensed  manufacturing 
facility  is  sometimes  not  feasible  and 
frequently  less  economical  than  partial 
preparation  in  more  than  one  Ucensed 
estabhshment.  This  is  fspecially  true  of 
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products  of  syntlietic  origin  or  those 
resulting  from  new  advanced 
technologies.  Producers  of  the 
immunogenic  portions  of  these  products 
frequendy  have  no  facilities  or 
marketing  capability  for  final  use 
products.  Firms  capable  of  completing 
and  marketing  Hnai  use  products  often 
do  not  have  the  capability  of  preparing 
these  basic  immunogenic  components. 
At  present,  9  CFR  114.3(d)  restricts 
combined  use  of  separate  producing 
establishments  to  those  licensed 
estabUshments  under  common 
ownership.  It  also  restricts  bulk 
shipments  to  inactivated  materials.  This 
revision  permits  the  use  of  Ucensed 
facilities  not  under  common  ownership 
to  share  in  the  preparation  of  final  use 
products  and  removes  the  restrictions 
prohibiting  shipment  of  live  cultures. 
Such  changes  will  permit  use  of  facilities 
where  the  most  economical  methods  are 
available  for  preparation  of  fractions  to 
be  used  in  products  of  other  licensed 
manufacturers  or  for  export. 
Establishments  may  be  licensed  for 
preparation  of  final  use  products,  as  at 
present,  for  products  for  further 
manufactiue.  or  for  both. 

Provisions  regarding  bulk  liquid 
products  and  concentrates  in  large 
containers  which  are  allowed  to  be 
prepared  in  licensed  establishments  for 
export  only  are  made  in  9  CFR  112.8. 
Tests  to  be  conducted  on  these  products 
are  prescribed  in  9  CFR  113.10.  This 
revision  extends  the  provisions  for 
testing  to  include  bulk  material  shipped 
for  further  manufacture. 

The  Department  requires  that  the 
methods  of  shipment  will  not  result  in 
harm  to  the  product  or  the  environment. 

Comments  Received 

On  April  10, 1984.  a  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  at  49  FR  14288  discussing  this 
revision  and  soliciting  comments. 

Comments  were  received  from  17 
commercial  concerns  and  one  State 
regulatory  official.  All  recommended 
adoption  of  the  proposed  amendment. 

Oiie  licensed  manufacturer 
recommended  exclusion  of  components 
or  fractions  used  in  diagnostic  test  kits 
from  requirements  for  licensure.  This 
recommendation  was  based  on  the  fact 
that  these  products  are  not  administered 
to  animals  and  that  efficacy  is 
established  in  tests  applied  to  each 
serial.  Failure  to  control  the  quality  of 
biologically  active  entities  in  a  test  kit 
could  result  in  loss  of  specificity  or 
sensitivity  undetected  in  the  serial  tests. 
Licensure  of  the  producers  of  these 
fractions  or  components  would  not  be 
an  unjustified  imposition.  Therefore,  this 
reconunendation  was  not  accepted. 


Four  firms  recommended  that,  in 
addition  to  provisions  regarding 
partially  prepared  products  allowed  to 
be  prepared  in  hcensed  establishments 
for  export  only,  imported  products 
should  also  be  considered.  One  firm 
opposed  this  recommendation  on  the 
basis  that  adequate  supplies  of  all 
materials  are  available  domestically. 
The  advantages  of  obtaining  partially 
prepared  products  by  importation  are 
virtually  identical  with  those  attributed 
to  the  basic  proposal  regarding  domestic 
manufacture.  Therefore,  the  proposed 
revision  of  9  CFR  114.3(d]  is  being 
changed  to  include  products  imported 
for  distribution  and  sale  in  accordance 
with  9  CFR  104.5.  This  will  permit 
importation  of  partially  prepared 
products  subject  to  the  controls 
specified  in  9  CFR  104.5  and  with  Uie 
same  assurance  of  fmal  product  quality. 

Three  comments  were  received  which 
raised  questions  about  Standard 
Requirement  potency  tests  on  products 
not  in  completed  form.  No  action  was 
deemed  necessary  because  these 
products  would  not  be  subject  to  such 
tests. 

List  of  Subjects  in  9  CFR  Parts  113  and 
114 

Animal  biologies. 

PART  113— STANDARD 
REQUIREMENTS 

Section  113.10  is  revised  to  read: 

$113.10    Testing  of  tHJlk  material  for 
export  or  for  furthar  manufacture. 

When  a  product  is  prepared  in  a 
licensed  establishment  for  export  in 
large  multiple-dose  containers  as 
provided  in  §  112.8(d)  or  (e)  of  this 
subchapter  or  for  further  manufactiunng 
purposes  as  provided  in  S  114.3(d)  of 
this  subchapter,  samples  of  the  bulk 
material  shall  be  subjected  to  all 
required  tests  prescribed  in  the  filed 
Outline  of  Production  or  Standard 
Requirements  for  the  product.  Samples 
of  concentrated  liquid  product  shall  be 
diluted  to  a  volume  equal  to  the  contents 
of  the  sample  times  the  concentration 
factor  prior  to  initiating  potency  tests. 

PART  114— PRODUCTION 
REQUIREMENTS  FOR  BIOLOGICAL 
PRODUCTS 

Section  114.3(d)  is  revised  to  read: 

9114.3    Separation  of  estabHshments. 

***** 

(d)  Partially  prepared  products  or 
serials  of  completed  products  for  further 
manufacture  may  be  moved  from  one 
licensed  establishment  to  another 
licensed  establishment,  imported  under 


the  provisions  of  S  104.5,  or  moved  from 
a  licensed  establishment  for  purpose  of 
being  exported  under  conditions 
prescribed  in  an  Outline  of  Production 
filed  with  Veterinary  Services.  Ucensed 
products  or  products  imported  for 
distribution  and  sale  may  be  prepared 
and  recommended  for  final  use,  for 
further  manufacturing  purposes,  or  both. 
All  serials  shall  be  subject  to  the 
requirements  for  testing  and  release 
specified  in  S  113.5  or  S  113.10  and  to  the 
requirements  for  identification  specified 
in  i  114.4. 

(37  Stat.  832-833  (21  U.S.C.  151-158)) 

Done  at  Washingtoa  D.C,  this  14th  day  of 
November  1984. 
B.C.  lohnioa. 

Acting  Deputy  Administrator,  Veterinary 
Services. 

(FR  Doc.  84-30452  Filed  tl-a>-M.  K45  ami 
■lUJNQCOOC  M10-34-1I 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  545  and  563 

[No.  84-652] 

Employmant  Contracts;  Ramoval  of 
Restrictions 

Dated:  November  IS.  1984. 
AOENCV:  Federal  Loan  Bank  Board. 
ACTKHr  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  has  adopted 
amendinents  to  its  regulations  regarding 
employment  contracts  that  would  allow 
officers  of  federally  chartered 
associations  to  enter  into  employment 
contracts  concerning  their  employment 
as  officers  with  entities  or  persons  other 
than  the  association,  and  which  would 
prevent  the  termination  of  employment 
contracts  between  institutions  which  are 
in  default,  and  their  officers  or 
employees,  if  the  Federal  Savings  and 
LiOan  Insurance  Corporation 
("Corporation"  or  "FSLIC")  approves 
the  contracts  in  writing.  The 
amendments  are  intended  to  provide 
greater  flexibility  to  institutions  and  the 
Corporation. 

EFFECTIVE  DATE:  November  21. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Downing,  Attorney,  (202)  377-6434), 
Regulations  and  Legislation  EHvision, 
Office  of  General  Counsel,  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW.,  Washington.  D.C.  20552 
SUPPLEMENTARY  INFORMATION:  The 
Board's  regulations  governing 
employment  contracts  of  officers  of 
federally  chartered  associations  provide 
that  an  officer  may  not  enter  into  a 
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contract  of  employment  regarding  his 
duties  as  an  officer  with  any  entity  or 
person  other  than  the  association.  12 
CFR  545.122(b)  (1984).  This  regulation 
was  adopted  in  1974  at  a  time  when  all 
federal  associations  were  mutual 
institutions.  Siooe  that  time  a  large 
number  of  such  institutions  have  chosen 
to  convert  to  stock  form  under  the 
Board's  Conversion  Regulations.  12  CFR 
Part  563b  (1984).  Many  of  these  stock 
institutions  are  affiliates  of  holding 
companies  regulated  by  the  Board. 
Absent  amendment.  S  545.122(b)  could 
be  interpreted  to  bar  officers  of  a 
subsidiary  association  from 
participating  in  a  parent  holding 
company's  pension  plan  or  other 
legitimate  employment  contracts.  The 
same  problem  arises  with  respect  to 
officers  of  a  federal  mutual  association 
who  also  serve  as  employees  of  the 
association's  service  corporations  or 
finance  subsidiaries.  The  Board  believes 
that  an  employment  contract  between 
an  officer  of  a  federal  association  and 
its  holding  company  or  subsidiary 
presents  htde  risk  of  a  conflict  of 
interest  on  the  part  of  the  officer.  In 
addition.  S  545.122(b)  could  be 
interpreted  to  prevent  the  Corporation 
from  securing  qualified  officers  for 
institutions  in  unstable  financial 
circumstances.  While  the  Board  has 
determined  to  rescind  the  provision,  it  is 
mindful  that  some  potential  for  abuse  of 
employment  contracts  with  third  parties 
may  exist  in  certain  circumstances.  The 
Board  therefore  emphasizes  that  its 
conflict-of-interest,  corporate- 
opportunity  and  management-interlock 
restrictions  will  continue  to  apply  to 
such  arrangements.  These  restrictions 
impose  a  high  standard  of  fiduciary  duty 
on  corporate  officers,  and  should  be 
scrupulously  observed. 

In  addition,  the  Board's  Insurance 
Regulations  require  that  any 
employment  contract  between  an  officer 
or  employee  and  an  institution  the 
accounts  of  which  are  insured  by  the 
Corporation  ( "insured  institution")  must 
provide  thdt  "|i]f  the  institution  is  in 
default  (iS  defined  in  section  401(d)  of 
the  National  Housing  Act),  all 
obligations  under  the  contract  shall 
terminate  as  of  the  date  of  default", 
excluding  vested  rights.  12  CFR 
563.39(b)(4).  This  provision  was 
originally  added  to  the  Board's 
regulations  in  order  to  "provide  further 
protection  to  the  Federal  Savings  and 
Loan  Insurance  Corporation."  46  FR 
9917.  9918  (1981).  Although  this 
provision  does  "protect"  the  FSLIC 
insurance  fund  by  terminating  possibly 
overly  generous  employment  contracts 
entered  into  by  defaulting  institutions  to 


which  the  Corporatioa  might  have  to 
provide  assistance,  this  provision  may 
make  it  difficult  for  such  an  institution 
to  secure  qualified  personnel,  and 
therefore  may  contribute  to  the  further 
decline  of  the  institution  and  an 
increased  need  for  FSLIC  aMistaoce. 
Thus,  in  order  to  more  fully  protect  the 
FSUC  insurance  and  to  provide  insured 
institutions  with  additional  flexibility 
with  regard  to  employment  contracts, 
the  Board  has  determined  to  amend 
S  563.39(b]  to  eliminate  the  required 
inclusion  of  S  563.39(b)(4)  in 
employment  contracts  of  institutions  in 
default,  if  prior  written  approval  has 
been  secured  from  the  Corporation. 

The  Board  has  determined  that 
observance  of  the  notice  and  comment 
procedure  requirements  of  5  U.S.C 
552(b)  (1962)  and  12  CFR  506.11  and  die 
delay  of  effective  date  provided 
pursuant  to  5  U.S.C.  552(d)  (1982)  and  12 
CFR  506.14  are  unnecessary  because  the 
amendments  relieve  restrictions 
currently  applicable  to  insured 
institutions  and  their  officers  and 
employees,  and  will  not  adversely  affect 
current  practices. 

list  of  Subjects  in  12  CFR  Parts  545  and 
563 

Savings  and  loan  associations. 

Accordingly,  the  Board  hereby 
amends  Parts  545  and  563  of 
Subchapters  C  and  D,  respectively,  of 
Chapter  V.  Tide  12  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

SUBCHAPTER  C— FEDERAL  SAV1NQS  AND 
LOAN  SYSTEM 

PART  545— OPERATIONS 

S  545.112    [Amanded] 

1.  Amend  §  545.122  by  removing 
paragraph  (b)  thereof  and  removing  the 
designation  "(a)  General."  preceding  the 
remaining  text. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  mSURANCE  COfM>ORATION 

PART  563-OPERATIONS 

2.  Amend  paragraph  (b)(4]  of  §  563.39 
by  changing  the  period  at  tiie  end 
thereof  to  a  colon,  and  adding  the 
following  proviso  thereto: 

}  563.39    Employment  contracts. 

***** 

(b)  Required  provisions.  •  •  • 
(4)  *  •  *:  Provided,  that  this 

paragraph  (b)(4)  need  not  be  included  in 

an  employment  contract  if  prior  written 

approval  is  secured  from  the 

Corporation.  • 

(Sec.  5  of  the  Home  Owners'  Loan  Act,  12 
U.S.C.  1464:  sees.  402.  403.  and  407  of  the 


National  Hoaaii^  Act  12.  U.S.C.  172S.  1726 
and  1730:  Reorg.  Plan  No.  3  of  1947.  3  CFR 
1071  (1943-1948  Compilation)) 

By  the  Federal  Home  Loan  Bank  Board. 
M.Ftaa, 
Secretory. 

(FR  Doc  M-  30515  FIM  11-X)-M;  tM  uij 

HLUNQ  cocc  trae-eiHi 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[Rsleaea  Noa.  33-S557;  34-2147t;  3S-M1] 

Dele«a«on  Of  Auttwrity  to  Director  Of 
the  DivMon  of  Corporation  Finance 

aqency:  Securities  and  Exchange 

Commission. 

action:  Final  rule  amendment. 

summary:  The  Commission  is  amending 
its  rules  governing  delegation  of 
authority  under  the  Securities  Act  of 
1933,  the  Securities  Exchange  Act  of 
1934  and  the  Trust  Indenture  Act  of  1939 
to  delegate  authority  to  the  Director  of 
the  Division  of  Corporation  Finance  to 
adjust  the  filing  date  of  a  filing 
submitted  in  an  electronic  format  where 
the  acceptance  of  the  filing  is  delayed 
because  of  equipment  malfunction  or 
technical  problem. 
EFFECTIVE  DATE:  November  21, 1984. 
FOR  FURTHER  INPOMMATION  CONTACT 

Patricia  M.  Jayne,  EDGAR  Special 
Counsel,  (202)  272-2589,  Division  of 
Corporation  Finance.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  currenUy  is  operating  a 
pilot  project  for  the  receipt,  processing 
and  dissemination  of  filings  made  in  an 
electronic  format  known  as  "EDGAR" 
for  Electronic  Data  Gathering.  Analysis 
and  Retrieval.  To  accommodate  the 
filing  and  review  of  documents  in  an  . 
electronic  format,  the  Commission 
adopted  temporary  rules  and  forms.' 
Under  the  EDGAR  temporary  rules,  the 
term  "received"  is  defined,  for  purposes 
of  determining  the  filing  date,  as  the 
date  that  such  filing  is  accepted  by  the 
Commission  for  a  document  filed  in  an 
electronic  format.* This  definition 
allows  the  Commission  to  adjust  the 
filing  date  in  case  of  any  equipment 
malfunction  or  technical  problem. 

The  Commission  now  is  amending  its 
rules  governing  delegation  of  authority 


■  See  Release  No.  33-6539  (June  Z7.  ISM).  40  FR 
20044  duly  10. 1964). 

'  17  CFR  230.498(b)(5).  240.12b-37(b).  and  280fl- 
12(b). 
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to  delegate  to  the  Director  of  the 
Division  of  Corporation  Finance  the 
authority  to  adjust  the  date  of  filing  to  a 
date  not  earlier  than  the  registrant's 
initial  attempt  to  file  in  cases  where  the 
Commission's  acceptance  of  a  Hling 
submitted  in  an  electronic  format  is 
delayed  because  of  equipment 
malfiinction  or  technical  problem.  These 
cases  include,  but  are  not  limited  to, 
problems  with  respect  to  hardware  or 
software,  transmission  or  reception, 
communication  network,  line  or  wire 
unavailability,  or  diskette  or  magnetic 
tape  damage. 

The  Commission  finds  that  this 
amendment  relates  solely  to  rules  of 
agency  procedure  or  practice  and, 
accordingly,  that  notice  and  prior 
publication  for  comments  pursuant  to 
the  Administrative  Procedure  Act  (5 
U.S.C.  533(b)(3)[B)),  are  unnecessary. 

List  of  Subjects  in  17  CFR  Part  200 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Amendment 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Accordingly,  17  CFR  Chapter  n  is 
amended  by  adding  new  paragraphs 
(a)(9).  (e)(4)  and  (f)(ll)  to  {  200.30-1  to 
read  as  follows: 

§  200.30-1    Detegstion  of  Authortty  to 
Oireetor  of  DivMon  of  Corporation  Finance. 

(a)  *  *  * 

(9)  To  adjust  the  filing  date  of  a  filing 
submitted  in  an  electronic  format  where 
the  acceptance  of  the  filing  is  delayed 
because  of  equipment  malfunction  or 
technical  problem. 

*  *        •        •        • 

(e) 

(4)  To  adjust  the  filing  date  of  a  filing 
submitted  in  an  electronic  format  where 
the  acceptance  of  the  filing  is  delayed 
because  of  equipment  malfunction  or 
technical  problem. 

(f)*  *  * 

(11)  To  adjust  the  filing  date  of  a  filing 
submitted  in  an  electronic  format  where 
the  acceptance  of  the  filing  is  delayed 
because  of  equipment  malfunction  or 
technical  problem. 

•  •        •        •        • 

(Pub.  L  87-592.  78  Stat.  394. 15  U.S.C.  78d-l. 
78d-2) 

By  the  Commission. 
Dated:  November  13. 1984. 
Shirley  E.  HoUis. 

Acting  Secretary. 

[FR  Doc  M-acMOO  Filed  11-20-M:  S:4S  unj 
■LLMQ  COOC  WIO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  561 

[FAP  1H5318/R674;  PH-FRL  2718-1] 

Tolerances  for  Pesticides  In  Animal 
Feeds;  O-Ethyl  OK4-<Methylthlo) 
Pttenyt]  S-Propyl  Phosphorodithioate 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes  a  feed 
additive  regulation  to  increase  the 
established  tolerance  for  residues  of  the 
insecticide  O-ethyl  0-[4-(methylthio) 
phenyl]  S-propyl  phosphorodithioate 
and  its  cholinesterase-inhibiting 
metabolites  in  or  on  the  commodity 
cottonseed  hulls  from  1.0  part  per 
million  (ppm)  to  10.0  ppm.  This 
regulation  was  requested  pursuant  to  a 
petition  by  Mobay  Chemical  Corp. 

EFFECTIVE  DATE:  Effective  on  November 
21. 1984. 

ADDRESS:  Written  objections  may  be 
submitted  to  the  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
3708.  401  M  St..  SW..  Washington.  D.C. 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Jay  Ellenberger,  Product 
Manager  (PM)  12,  Registration  Division 
(TS-767C),  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
D.C.  20460. 

Office  location  and  telephone  nimiber: 
Rm.  202,  CM  No.  2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703- 
557-2386). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  October  19, 1981,  which 
announced  that  Mobay  Chemical  Corp., 
Agricultural  Chemicals  Division, 
Hawthorn  Rd.,  Kansas  City,  MO  64120, 
had  submitted  food/feed  additive 
petition  (FAP  1H5318)  proposing  to 
amend  21  CFR  Parts  193  and  561  by 
establishing  regulations  for  residues  of 
the  insecticide  O-ethyl  0-[4- 
(methylthiojphenyl]  S-propyl 
phosphorodithioate  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultural  commodities 
cottonseed  hulls  and  cottonseed  oil.  The 
petition  was  subsequently  amended  by 
increasing  the  tolerance  proposal  for 
residues  on  cottonseed  hulls  fi-om  4.5 
ppm  to  10.0  ppm. 

No  comments  were  received  in 
response  to  the  notices  of  filing. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Agency  is  issuing  related 


documents  establishing  a  rule  increasing 
the  tolerance  for  O-ethyl  0-[4- 
methylthio)phenyl]  S-propyl 
phosphorodithioate  and  its 
cholinesterase-inhibiting  metabohtes  on 
cottonseed  from  0.5  ppm  to  5.0  ppm,  and 
a  proposal  that  the  tolerance  for 
residues  of  the  insecticide  on  cottonseed 
oil  (21  CFR  193.212)  be  revoked. 

The  scientific  data  and  other  relevant 
material  considered  in  support  of  this 
regulation  are  contained  and  discussed 
in  a  related  document  (PP  1F2561/R673) 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  regulation  is 
sought.  It  is  concluded  that  the  pesticide 
may  be  safely  used  in  the  prescribed 
manner  when  such  use  is  in  accordance 
with  the  label  and  labeling  registered 
pursuant  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended.  (86  Stat.  751,  7  U.S.C.  135(a) 
et  seq.).  Therefore,  the  regulation  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Regiister,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  thegrounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  these  rules  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  food  or 
feed  additive  levels  or  conditions  for 
safe  use  of  additives,  or  raising  such 
food  or  feed  additive  levels,  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4, 1981  (46  FR  24945). 

(Sec.  409(c)(1),  72  Stat.  1786  (21  U.S.C 
346(c)(1)) 

List  of  Subjects  in  21  CFR  Part  561 

Feed  additives,  Pesticides  and  pests. 
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Dated:  November  5, 1984. 
Steven  Schatzow, 
Director,  Office  of  Pesticide  Programs. 

PART  561— [AMENDED] 

Therefore,  21  CFR  Part  561  is 
amended  by  revising  S  561.233,  to  read 
as  follows: 

§561.233    0-Etliyl(M4-<m«t»tylt»)io)phenyi] 
SiKopyt  plK>*plK>rodltMoate. 

A  tolerance  of  10  parts  per  million  is 
established  for  residues  of  the 
insecticide  O-ethyl  0-[4- 
(methylthio)phenyl]  S-propyl 
phosphorodithioate  and  its 
cholinesterase-inhibiting  metabolites  in 
cottonseed  hulls  resulting  from 
application  of  the  pesticide  to  growing 
cotton. 

|FR  Doc.  •4-29043  Filad  11-20-84:  S:4S  am) 
BILUNQ  COOC  (SCO-SO-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  41  and  48 
(T.D.  79701 

Heavy  Vehicle  Use  Tax;  Tax  on  Diesel 
Fuel;  Tax  on  ttie  Sale  of  Piggyback 
Trailers;  Extension  of  Payment  Due 
Date  for  Certain  Fuel  Taxes; 
Correction 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Correction  to  temporary  rule. 

summary:  This  document  contains 
corrections  to  the  Federal  Register 
publication  beginning  at  49  FR  34466  of 
the  temporary  regulations  which  were 
the  subject  of  Treasury  Decision  7970 
relating  to  the  imposition  of  heavy 
vehicle  use  tax,  the  increases  of  the  tax 
on  diesel  fuel,  the  reduction  for  a  one- 
year  period  of  the  tax  on  the  sale  of 
piggyback  trailers  and  semi-trailers,  and 
the  extension  of  the  payment  due  date 
for  certain  fuel  taxes. 

EFFECTIVE  DATES:  The  regulations 
relating  to  the  heavy  vehicle  use  tax  are 
effective  after  June  30. 1984.  The 
regulations  relating  to  the  tax  on  diesel 
fuel  are  effective  after  July  31, 1984.  The 
regulations  relating  to  the  tax  on  the 
sale  of  piggyback  trailers  are  effective 
for  piggyback  trailers  sold  at  retail  after 
July  17, 1984,  and  before  July  16, 1985. 
The  regulations  relating  to  the  fuel  tax 
payment  date  are  effective  for  certain 
fuel  taxes  due  after  March  31, 1983.  The 
corrections  are  to  be  effective  with 
respect  to  the  same  dates. 


FOR  FURTHER  INFORMATION  CONTACT: 

B.  Faye  Easley  of  the  Legislation  and 
Regulations  Divisions,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20224,  Attention:  CC:LR:T, 
telephone  202-566-3935  (note  a  toll-free 
call). 
SUPPI^MENTARY  INFORMATION: 

Background 

On  August  31, 1984,  the  Federal 
Register  published  temporary 
regulations  (49  FR  34466)  relating  to 
heavy  vehicle  use  tax  under  sections 
4481,  4482  and  4483  of  the  Internal 
Revenue  Code  of  1954,  as  amended  by 
section  513  of  the  Highway  Revenue  Act 
of  1982  (Title  V  of  the  Surface 
Transportation  Assistance  Act  of  1982) 
(Pub.  L.  97-424,  96  Stat.  2177)  and 
sections  901,  902,  and  903  of  the  Tax 
Reform  Act  of  1984  (Division  A  of  the 
Deficit  Reduction  Act  of  1984)  (Pub.  L. 
98-369,  98  Stat.  1003).  The  document 
also  contained  temporary  regulations  in 
the  form  of  questions  and  answers 
relating  to  an  increase  in  the  tax  on 
diesel  fuel  under  section  4041(a)  of  the 
Code,  a  credit  or  refund  to  original 
purchasers  of  diesel-powered 
automobiles  and  light  trucks  under 
section  6427(g)  of  the  Code,  and  an 
exemption  of  certain  buses  from  the 
diesel  fuel  tax  under  section  6427(b)(2) 
of  the  Code,  as  amended  by  sections 
911(a),  911(b),  and  915  of  the  Tax  Reform 
Act  of  1984,  respectively.  Also  contained 
were  temporary  regulations  in  the  form 
of  questions  and  answers  relating  to  the 
reduction  in  the  retailers  excise  tax  on 
the  sale  of  piggyback  trailers  and  semi- 
trailers under  section  4051(d)  of  the 
Code  as  amended  by  section  921  of  the 
Tax  Reform  Act  of  1984.  Also  included 
were  questions  and  answers  relating  to 
an  extension  of  the  payment  due  date 
for  certain  fuel  taxes  under  section  518 
(a)  of  the  Highway  Revenue  Act  of  1982 
as  amended  by  section  734(i)  of  the  Tax 
Reform  Act  of  1984. 

Need  for  Coirection 

As  published,  Treasury  Decision  7970, 
cites  a  reference  inaccurately  in  two 
locations.  These  errors  appear  on  page 
34469.  In  the  middle  column,  within  the 
section  number  of  the  heading 
"S  41.4481-lT  Special  rules  for  small 
owner-operators  (temporary)"  the 
reference  to  "5  41.4481-lT'  should  read 
"§  41.4481-lar'.  In  the  right-hand 
column,  the  ninth  and  tenth  lines  from 
the  bottom  of  the  page  incorrectly 
includes  the  references  "§  41.4481- 
iT'that  should  read  "5  41.4481-laT". 

The  third  correction  is  also  required  in 
the  right-hand  column  on  page  34469. 


The  sixth  line  that  reads  "weight  of  at 
leats  55,000  pounds  but  not"  should  read 
"weight  of  at  least  55,000  pounds  but 
not". 

The  final  correction  is  required  in 
§  48.6427-2T  (A-12),  middle  column, 
page  34475.  The  thirteenth  line  of  (A-12) 
incorrectly  includes  the  word  "again" 
rather  than  the  word  "gain". 

Coirection  of  Publication 

Accordingly,  the  publication  of 
Treasury  Decision  7970  which  was  the 
subject  of  FR  Doc.  84-23130  (August  31, 
1984),  is  corrected  as  follows: 

"§44.44<1-1aT.    [Correctly  designatad, 
and  corrected] 

Paragraph  1.  On  page  34469.  in  the 
second  column  six  lines  from  the 
bottom,  the  section  number  designation 
"§  41.4481-lT'  is  removed  and  the 
language  "§  41.4481-laT'  is  added  in  its 
place. 

Par.  2.  On  the  same  page,  in  correctly 
designated  S  41.4481-laT(a)(2),  the 
language  "weight  of  at  leats  55,000 
pounds  but  not"  is  removed  and  the 
language  "weight  of  at  least  55,000 
pounds  but  not"  is  added  in  its  place. 

Par.  3.  On  the  same  page,  in  the  third 
column,  in  correctly  designated 
S41.4481-laT(b),  in  the  ninth  and  tenth 
lines  from  the  bottom  of  the  page,  the 
language  "5  41.4481-lT'  is  removed  and 
the  language  "5  41.4481-laT'  is  added 
in  its  place. 

§48.6427-21   [Corrected] 

Par.  4.  On  page  34475,  in  the  second 
column,  in  (  48.6427-2T,  in  paragraph 
A-12,  in  the  thirteenth  line,  the  word 
"again"  is  removed  and  the  word  "gain" 
is  added  in  its  place. 
George  H.  Jelly, 

Director.  Legislation  and  Regulations 
Divison. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300100A;  PH-FRL  2718-3] 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Ct>emicals  In 
or  on  Raw  Agricuttural  ComnK>dities; 
Technical  Amendments 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  These  rules  amend  40  CFR 
180.1(h)  by  (1)  adding  definitions  for  the 
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crop  categories  broccoli,  cabbage, 
caneberries,  and  squash;  and  (2) 
redefining  existing  crop  categories  for 
beans,  celery,  and  tangerines.  These 
amendments  were  requested  by  the 
University  of  California  Cooperative 
Extension  Program  at  Davis.  California, 
the  Interregional  Research  Project  No.  4 
(IR-4],  and  upon  the  initiative  of  the 
Administrator,  EPA. 
EFFECTIVE  date:  Effective  on  November 
21.  1984. 

AOOdESS:  Written  objections,  identified 
by  the  document  control  number  [OPP- 
300100A],  may  be  submitted  to  the: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency.  Rm.  3708.  401  M  St.. 
SW.,  Washingtoa  D.C.  20460. 
FOM  FURTHBt  INPORMATION  CONTACT: 
Donald  Stubbs.  Emergency  Response 
and  Minor  Use  Section  (TS-767C), 
Registration  Division,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  D.C  2046a 

Office  location  and  telephone  number: 
Rm.  716a  CM  No.  2. 1921  {efferson 
Davis  Highway.  Arlington.  VA  22202 
(703-557-1192). 
SUPPLElKNTAflY  INRMMATION:  EPA 

issued  three  proposed  rules,  published 
in  the  Federal  Register,  which 
announced  that  the  named  agencies  had 
submitted  requests  to  EPA  proposing 
that  40  CFR  18ai(h)  be  amended, 
pursuant  to  section  408(e]  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  as 
follows: 

1.  University  of  California 
Cooperative  Extension  Program  at 
Davis.  116  B  St..  Davis.  CA  95616.  49  FR 
37809.  September  26. 1984.  Proposed 
adding  two  general  crop  categories 
(cabbage  and  broccoU]  to  column  A, 
corresponding  specific  raw  agricultural 
conunodities  to  column  B,  and  adding 
further  definitive  crops  to  column  B  in 
the  case  of  "celery"  already  listed  in 
column  A.  The  requestor  indicated  the 
need  for  clarification  of  the  status  of 
certain  specialty  crops  with  respect  to 
existing  residue  clearances,  in  order  that 
such  crops  may  be  included  on  pesticide 
labeling  or  treated  in  accordance  with 
existing  labeling  directions. 

2.  The  Administrator,  EPA,  49  FR 
37811,  September  26, 1984.  EPA  issued  a 
final  rule,  published  in  the  Federal 
Register  of  janurary  6, 1982  (47  FR  623), 
intended  to  clarify  and  update  the 
definition  of  "beans"  as  it  appears  in  40 
CFR  180.1(h).  The  revised  definition  of 
beans  included  the  names  of  five  genera 
of  beans:  Cicer,  Glycine.  Phaseolus, 
Vicia,  and  Vigna  spp. 

It  was  subsequently  determined  that 
Glycine  sp.  should  not  have  been 
included  in  a  broad  and  general 
definition  of  "beans"  since  soybeans. 


the  predominant  species  of  the  genus,  is 
an  oil  seed  and  may  require  oil 
processing  studies  before  a  tolerance 
can  be  established.  Certain  pesticides 
will  tend  to  concentrate  in  the  oil  seed 
processed  products.  If  residues  in 
processed  products  exceed  those  in  the 
raw  agricultural  commodity,  separate 
food  additive  regulations  would  have  to 
be  established  under  21  CFR  Parts  193 
and  561.  To  avoid  the  possibility  of 
illegal  pesticide  residues  in  soybean 
processed  products,  "Glycine  sp. 
(including  soybeans)"  needs  to  be 
deleted  from  the  definition  of  "beans"  in 
40  CFR  16ai(h).  The  remaining  genera  of 
beans  are  not  considered  as  oU  seeds, 
thus  require  no  oil  seed  processing 
studies  nor  food  or  feed  additive 
regulations. 

In  examining  the  definitions  in  column 
B  for  "Beans  (dry)"  and  "Beans 
(succulent)"  in  column  A.  some 
ambiguity  exists  as  to  what  "beans"  are 
intended.  To  clarify  that  beans  (dry)  and 
beans  (succulent)  pertain  to  those  bean 
crops  listed  in  column  B,  the  two 
definitions  are  amended  by  adding  the 
qualifer  "above"  to  the  column  B 
definitions. 

3.  Interregional  Research  Project  No.  4 
(IR-4),  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231. 
Rutgers  University,  New  Brunswick.  N] 
08903.  49  FR  37810.  September  26, 1984. 
Proposed; 

a.  Revising  the  current  definition  of 
tangerines  to  include  mandarins, 
tangelos.  tangors.  tangerines  and 
hybrids  of  these.  Currently  tangerines  is 
defined  to  include  only  tangelos  and 
tangerines.  According  to  IR-4, 
tangerines,  or  mandarins,  are 
characterized  by  a  loose  skin  that 
separates  readily  from  the  pulp,  and  by 
segments  which  separate  readily  from 
each  other  they  are  grown  in  all  citrus 
areas  of  the  U.S.  The  tangor  is  a  citrus 
hybrid  resulting  from  cross-breeding 
mandarins  and  sweet  oranges  and  is 
somewhat  intermediate  in 
characteristics.  The  tangelo  is  a  cross  of 
mandarin  and  grapefruit  or  pummelo. 

b.  Adding  the  general  crop  category 
"Caneberries"  to  column  A  and  the 
corresponding  specific  raw  agricultural 
commodities  blackberries, 
boysenberries,  dewberries,  loganberries, 
raspberries,  youngberries,  and  "varieties 
to  these"  to  column  B.  The  IR-4  supports 
this  request  by  pointing  out  that  each  of 
these  specific  crops  is  a  species  of  the 
genus  Rubus  in  the  family  Rosaceae  and 
that  they  are  all  very  similar 
physiologically  and  by  virtue  of 
cultivation  patterns.  Canes  may  be 
erect,  semierect,  or  trailing.  Blackberries 
are  usually  heavily-thorned  but  some 
thomless  varieties  are  known. 


Dewberries  (sometimes  called  trailing 
blackberry)  and  related  varieties 
(including  boysenberry,  loganberry,  and 
youngberry)  are  generally  less  thorny 
than  blackberries  but  very  similar 
otherwise.  Raspberries  are  nearly 
thomless.  Fruits  are  borne  in  loose 
clusters  on  laterals  that  grow  from  the 
canes.  They  consist  of  numerous  small 
seeds,  each  imbedded  in  a  juicy  pulp, 
and  all  adhering  to  a  fleshy  base.  The 
base  separates  from  the  plant  when  the 
fruit  is  harvested  in  all  cases  except  for 
raspberries,  in  which  the  base  or 
receptacle  is  retained  on  the  plant 

c.  Adding  the  general  crop  category 
"squash"  to  column  A  and  the 
corresponding  specific  raw  agricultural 
commodities  pumpkins,  summer  squash, 
and  winter  squash  to  column  B.  The  IR- 
4  supports  this  request  by  pointing  out 
that  each  of  these  specific  crops  is  a 
species  of  the  genus  Cucurbita  in  the 
family  Cucurbitaceae  and  that  varieties 
of  several  species  of  Cucurbita  carry  the 
name  "pumpkin."  Generally,  pumpkin  is 
the  edible  fruit  of  cucurbits  used  for  feed 
or  food  when  ripe,  and  having 
somewhat  coarse,  strongly-flavored 
flesh;  winter  squash  has  finer  texture 
and  les^strongly  flavored  flesh.  Summer 
squashes  are  commonly  harvested  while 
the  rinds  on  the  fruit  are  soft  and  tender 
otherwise,  the  plants  are  essentially 
similar  to  those  of  winter  squash  and 
pumpkin. 

There  were  no  comments  nor  requests 
for  referral  to  an  Advisory  Committee 
received  in  response  to  the  proposed 
rules.  I 

The  regulations  are  considered  useful 
for  the  purpose  for  which  they  are 
sought.  The  Agency  has  determined  that 
the  estabhshment  of  the  regulations  will 
protect  the  public  health  and  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 

Order  12291. 

* 

(Sec.  408(d)(2),  68  Stat.  512  (21  U5.C 
346a(d)(2))) 
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List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  Noveml)er  2. 1984. 
Steven  Schatzow, 
Director,  Office  of  Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  40  CFR  180.1(h)  is  amended 
by  revising  the  list  of  definitive  crops  in 
column  B  for  "Beans",  "Beans  (dry)", 
"Beans  (succulent)",  "Celery",  and 
"Tangerines";  adding  and  alphabetically 
inserting  definitions  for  "Broccoli". 
"Cabbage",  "Caneberries",  and 
"Squash"  in  column  A  and  the  definitive 
crops  in  column  B  to  read  as  follows: 

S  180.1    Definitions  and  interpretations. 

***** 

(h)  •  *  * 


Clear  trietnum  (ctvdipaas.  gaitanzo  beam), 

Pfmteo*ja  app  (mduding  Mn«y  beans, 
kna  beans,  mung  baens.  navy  beans,  pmto 
baans.  map  beans,  and  wax  beans):  Vicm 
laba  (broad  beans,  tsva  beans)  Vigna  spp 
(inciudmg  asparagus  beans.  WacKeyed 
peas,  and  coDnpeas). 

I  (dry) M  baww  above  in  dry  tonn  only. 

Al  bsana  above  m  suocutant  lorm  only 
(succulenQ. 
Broccoli Broccoli,  ctwieae  broccoli  (g«  Ion.  wMa  flow- 
ering broccoli). 
CgMliQt Cabbage.  Chmess  cabbage  (tigh|.neadlng  va- 
rieties only) 
Canebemes    .  Blackberries,  boysenberries.  dewberries,  lo- 
ganberries, raspbemes.  youngbamas.  and 
vanebes  of  these. 

Calaty Celery.  Florence  fennel  (sweet  sniaa.  sweet 

fennel,  fmocha)  (freah  laavas  and  stalks 
only) 
•  •  •  •  • 

SquBSti Pumpkiris.  summer,  arid  wmtar  squash. 

■  •  ■  .  • 

Tsngerines Tangerines  (mandarins  or  mandarin  oranges): 

tangelos.  tsngon.  and  othsr  hybrids  of  tan- 
genne  with  other  atrus. 
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40  CFR  Part  180 

[PP  1F2561/R673;  PH-FRL  2717-8] 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  in 
or  on  Raw  Agricultural  Commoditlea; 
O-Ettiyi  CH4KiMettYylttiio)  Phenyl]  S- 
Propyl  Phosphorodithioate 

aoency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  insecticide  O-ethyl  0-14-(methylthio) 
phenyl]  S-propyl  phosphorodithioate 


and  its  cholinesterase-inhibiting 
metabolites  in  or  on  the  raw  agricultural 
commodity  cottonseed.  This  regulation 
to  establish  a  maximum  permissible 
level  for  the  insecticide  was  requested 
in  a  petition  submitted  by  Mobay 
Chemical  Corp. 

EFFECTIVE  DATE:  Effective  on  November 
21, 1984. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency.  Rm. 
3708. 401  M  St..  SW..  Washington.  D.C. 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  )ay  EUenberger,  Product 
Manager  (PM)  12.  Registi-ation  Division 
(TS-767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington,  D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  202.  CM  No.  2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703- 
577-2386). 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  October  19, 1981  (46  FR 
51283),  which  announced  that  Mobay 
Chemical  Corp.,  Agricultural  Chemicals 
Division,  Hawthorn  Rd.,  Kansas  City. 
MO  64120.  had  filed  pesticide  petition 
1F2561  to  EPA  proposing  that  40  CFR 
180.374  be  amended  by  increasing  the 
established  tolerance  for  the  combined 
residues  of  the  insecticide  O-ethyl  0-[4- 
(methylthio)  phenyl]  S-propyl 
phosphorodithioate  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultural  commodity 
cottonseed  from  0.5  part  per  million 
(ppm)  to  3.0  ppm.  The  petition  was 
subsequently  amended  by  increasing  the 
proposed  tolerance  level  of  3.0  ppm  to 
5.0  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Agency  is  issuing  a  related 
document  that  proposes  that  the 
tolerance  for  residues  of  the  insecticide 
O-ethyl  0-[4-(methylthio)  phenyl]  S- 
propyl  phosphorodithioate  and  its 
cholinesterase-inhibiting  metabolites  (21 
CFR  193.212)  in  cottonseed  oil  be 
revoked. 

Since  O-ethyl  0-[4-(methylthio) 
phenyl]  S-propyl  phosphorodithioate  is  a 
cholinesterase  inhibitor,  this  chemical  is 
being  added  to  the  list  under  40  CFR 
180.3(e)(5). 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerance  include  a  2-year  rat  feeding/ 
oncogenicity  study  which  had  a  no- 
observed-effect  level  (NOEL)  of  6.0  ppm 
(0.3  mg/kg/day)  for  cholinesterase 


inhibition  and  was  not  oncogenic  under 
the  conditions  of  the  study  at  the  dose 
levels  tested  (6,  60,  and  250  ppm  (0.3,  3.0. 
and  12.5  mg/kg/day));  a  2-year  dog 
feeding  study  which  had  a  NOEL  of  10.0 
ppm  (0.25  mg/kg/day)  for  cholinesterase 
effects:  a  22-month  mouse  feeding/ 
oncogenicity  study  which  was  negative 
for  oncogenic  effects  under  the 
conditions  of  the  study  at  the  dose 
levels  tested  (2.5,  25.  200,  and  400  ppm 
(0.38.  3.8,  30,  and  60  mg/kg/day));  a  3- 
generation  rat  reproduction  study  with  a 
NOEL  of  250  ppm  (12.5  mg/kg/day) 
(highest  level  tested);  a  rat  and  rabbit 
teratology  study  which  were  negative 
for  teratogenic  effects  at  30  milligrams 
(mg)/ kilogram  (kg);  and  a  hen 
neurotoxicity  study  which  demonstrated 
negative  potential.  Studies  on 
mutagenicity  showed  negative  potential. 
Based  on  the  2-year  dog  feeding  study 
with  a  10  ppm  NOEL  for  cholinesterase 
effects  and  using  a  10-fold  safety  factor, 
the  acceptable  daily  intake  (ADI)  for 
man  is  0.025  mg/kg  bw/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  from  these 
tolerances  and  the  previously 
established  tolerances  for  residues  in  or 
on  cottonseed  utilize  0.92  percent  of  the 
ADI. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sought.  There  are  no  regiilatory  actions 
pending  against  the  continued 
registration  of  the  pesticide.  The 
metabolism  of  the  pesticide  is 
adequately  understood,  and  an 
adequate  analytical  method.  GLC 
phosphorous  mode  detection,  is 
available  for  enforcement  purposes.  The 
established  meat,  milk,  poultry,  and  egg 
tolerances  are  adequate  to  cover 
secondary  residues  resulting  in  these 
commodities  from  the  proposed  use. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  of  the  tolerance  for 
residues  of  the  pesticide  in  or  on  the 
commodity  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  doctmient  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sotight. 


45t52 


Fedaral  Register  /  Vol.  49.  No.  226  /  Wednesday,  November  21,  1984  /  Rules  and  Regulations 


The  OfRce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9&- 
354.  94  Slat.  1164.  5  U.S.C  601-612).  the 
Administrator  has  detennined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1961  (46 
FR  24950). 

(Sec  40e(d)(2).  68  StaL  512  (21  U.S.C.  M6a(d) 
(2))} 

List  of  Subjects  in  46  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  November  5. 19S4. 
Steven  Sckatiow, 
Director.  Office  of  Pesticide  Programs. 

PART  ISO— (AMENDED] 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

1.  In  S  180.3  by  amending  paragraph 
(e)(5)  by  adding  and  alphabetically 
inserting  an  entry  for  the  insecticide,  to 
read  as  follows: 

9160.3    TolerancM  for  related  pMticicI* 


(e)  •  •  • 

•  «  *  *  • 

O-Ethyl  0-(4-(methylthio)  phenyl]  S- 
propyl  phosphorodithioate  and  its 
cholinesterase-inhibiting  metabolites. 


2.  In  5  180.374  by  revising  the  entry  for 
cottonseed,  to  read  as  follows: 

f1«»J74    O-Clhyl  (H4-<methy<tMo) 
phonyl)  S-prepyt  p*io«pl>orodHt)k>at*; 
toteranc— foe  I 


ComnodMy 

PvtBpar 

inlkoii 

• 

•                  • 

• 
• 

• 
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• 

•                  • 
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40  CFR  Part  180 

(PP  2E2744/R694;  FRL  2719-31 

Tolerances  and  Exemptions  From 
Tolerances  for  Peetteide  Chemicals  in 
or  on  Raw  Agricultural  Commodities; 
Chlorothalonil 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  fungicide  chlorothalonil  in  or  on  the 
agricultural  commodities  cocoa  beans 
and  coffee  beans.  This  regulation  to 
establish  the  maximum  permissible 
levels  for  residues  of  the  fungicide  in  or 
on  these  commodities  was  requested  by 
Diamond  Shamrock  Corp.  (now  SDS 
Biotech  Corp.). 

EFFHCnvB  date:  Effective  on  November 
21,  1984. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (PP 
2E2744/Re94l,  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708,  401  M  St.. 
SW.,  Washington,  D.C.  20460. 
FOR  njRTMER  INFORMATION  CONTACT 
Henry  M.  Jacoby.  Product  Manager  (PM) 
21,  Registration  Division  {TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
227,  CM  No.  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703- 
557-1900). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  October  6, 1982  (47  FR 
44153),  that  Diamond  Shamrock  Corp. 
had  submitted  a  pesticide  petition  (PP 
2E2744)  to  EPA.  This  petition  proposed 
that  tolerances  be  established  for 
residues  of  the  fungicide  chlorothalonil 
and  its  metabolite  in  or  on  the  raw 
agricultural  commodities  cocoa  beans 
and  coffee  beans  at  0.05  part  per  million 
(ppm).  The  petition  was  subsequently 
amended  in  the  Federal  Register  of  July 
13. 1983  (48  FR  32077).  by  proposing  to 
increase  the  tolerance  on  coffee  beans 
from  0.05  to  0.2  ppm. 

No  comments  were  received  in 
response  to  these  notices  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data  on 
technical  chlorothalonil  considered  in 
support  of  the  tolerances  include  a  2- 
year  dog  feeding  study  with  a  no- 
observed-effect  level  (NOEL)  of  60  ppm 
(1.50  mg/kg  body  weight);  a  2-year  rat 
feeding  study  with  a  NOEL  of  60  ppm 
(3.0  mg/kg  body  weight)  with  no 
oncogenic  effects  observed  at  any 
dosage  tested  under  the  conditions  of 


the  study;  a  3-generation  rat 

reproduction  study  with  a  NOEL  of 
15.000  ppm  (750.0  mg/kg  body  weight) 
for  reproduction  effects  and  1,500  ppm 
(75.0  mg/kg  body  weight)  for  lactation 
effects;  a  rabbit  teratogenicity  study 
with  a  NOEL  of  62.5  mg/kg  body  weight 
(highest  dose  tested):  five  mutagenicity 
studies  as  follows:  cell  transformation  in 
newborn  rats,  negative;  mammalian  cell 
gene  point  mutation,  negative;  Ames 
test,  negative;  in  vitro  mammalian  point 
mutation,  negative;  and  DNA  repair, 
negative  (except  it  may  interfere  with 
DNA  repair  in  TA-1538  cells);  a 
National  Cancer  Institute  (NCI)  rat 
oncogenicity  study  («NCI-CG-TR-41. 
1978),  which  was  positive  for  neoplasia 
in  male  and  female  Osbome-Mendel 
rats  at  5,063  ppm  and  10,126  ppm  (759 
mg/kg  and  l,5iB9  mg/kg  body  weight 
respectively)  but  was  not  oncogenic  in 
BsCsFi  mice  at  the  highest  dose  tested  of 
10,126  ppm  (1,589  mg/kg  body  weight); 
and  a  2-year  mouse  oncogenicity  study 
in  male  and  female  CD-I  mice  ai  0,  750, 
1,500,  and  3,000  ppm  (0, 107,  214,  and  430 
mg/kg  body  weight  respectively).  This 
second  study  was  suggestive  of  effects 
in  male  mice  for  tubular  adenomas  and 
carcinomas  of  the  kidney  and  squamous 
and  glandular  carcinomas  of  the  gastric 
mucosa.  However,  there  was  no  dose- 
dependent  relationship  in  the 
occurrence  of  these  lesions. 

The  toxicology  data  on  the  metabolite. 
4-hydroxy-2.5.6- 

trichioroisophthalonitrile,  considered  in 
support  of  the  tolerances  include  a  90- 
day  dog  feeding  study  with  a  NOEL  of 
less  than  50  ppm  (1.25  mg/kg  body 
weight);  a  rabbit  teratogenicity  study 
with  a  NOEL  of  greater  than  5  mg/kg 
(the  highest  dose  tested);  four 
mutagenicity  studies  as  follows:  a  host- 
mediated  assay  in  the  mouse,  negative; 
in  vivo  cytogenic  in  the  mouse,  negative; 
dominant  lethal  in  the  mouse,  negative; 
but  a  significant  increase  in  early  death 
at  week  3  of  mating  (spermatid  stage) 
was  noted  at  6.5  mg/kg  body  weight/ 
day;  and  a  dominant  lethal  in  the  rat. 
negative  at  8  mg/kg  weight/day  for  5 
days;  and  a  2-year  oncogenic  study  in 
male  and  female  CD-I  mice  at  0,  375, 
750,  and  1,500  ppm  (0.  53.6. 107.  and  214 
mg/kg  body  weight  respectively).  This 
study  was  negative  for  oncogenic  effects 
under  the  conditions  of  the  study,  but  no 
NOEL  was  established. 

Deficiencies  have  been  alleged  in  the 
report  of  the  NCI  studies,  and  therefore 
SDS  Biotech  Corp.  is  repeating  the  2- 
year  rat  study.  Their  final  report  is 
scheduled  to  be  submitted  to  the  Agency 
in  mid-1985.  However,  the  Agency  has 
performed  a  preliminary  risk  assessment 
based  on  the  assumption  that  the 
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incidence  of  renal  neoplasia  in  female 
rats  as  reported  in  the  NCI  rat  study  is 
attributable  to  chlorothalonil.  The 
method  used  in  calculating  the  risk  was 
the  one-hit  model.  Based  on  this 
information,  the  preliminary  risk 
calculation  for  the  theoretical  maximum 
residue  contribution  (TMRC)  from 
tolerances  already  established  in  40  CFR 
180.275  is  1.49xl0'».  The  combined 
upper  hmits  of  preliminary  risk 
calculation  associated  with  these 
proposed  tolerances  is  about  4.4X10~*, 

Based  on  the  2-year  dog  feeding  study 
with  chlorothalonil.  the  NOEL  is  60  ppm 
or  1.5  mg/kg  body  weight.  Using  a  100- 
fold  safety  factor,  the  acceptable  daily 
intake  (ADI)  is  0.0150  mg/kg  body 
weight/day,  and  the  maximum 
permissible  intake  (MPI)  is  0.90  mg/kg 
for  a  60-kg  person.  The  combined 
tolerances  in  coffee  beans  and  cocoa 
beans  add  0.0023  mg  to  the  TMRC  and 
use  a  maximum  of  0.26  percent  of  the 
ADI.  The  published  tolerances  use  0.714 
mg  or  79.3  of  the  ADI. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought.  As  the  proposed  uses  do  not 
involve  any  items  normally  used  for 
livestock  feed,  there  is  no  expectation  of 
secondary  residues  in  meat.  milk, 
poultry,  and  eggs.  It  is  concluded  that 
the  tolerances  will  protect  the  public 
health.  An  adequate  analytical  method 
for  determining  residues  of 
chlorothalonil  and  its  metabolite  is 
available  for  enforcement  purposes,  i.e., 
gas  chromatography  with  an  electron 
capture  detector.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  tlie 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  60-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1961  (46 
FR  24950). 

(Sec.  40B(d)(2),  68  Stat.  512  (21  U.S.C. 
348a(d}{2))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  November  2, 1984. 
Stevm  Schatzow, 
Director,  Office  of  Pesticide  Programs. 

PART  180— (AMENDED] 

Therefore,  40  CFR  18a275  is  amended 
by  adding  and  alphabetically  inserting 
the  following  commodities,  to  read  as 
follows: 

9  180.275  •  CtilorothalonH;  tolerances  for 
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40  CFR  Part  180 

.[PP  4F2M5/R714;  PH-FRL  2718-4] 

Tolerances  and  Exemptiona  From 
Tolerances  for  Pesticide  Ctiemicala  in 
or  on  Raw  Agricultural  Commodities; 
Permethrln 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  insecticide  permethrin  and  its 
metabolites  in  or  on  the  commodity 
pistachios.  This  regulation  to  establish 
maximum  permissible  levels  for  the 
combined  residues  of  permethrin  was 
requested  pursuant  to  a  petition  by  ICI 
Americas.  Inc. 

EFFECTIVE  DATE:  Effective  on  November 
21. 1984. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  \VP 
4F2995/R714],  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708.  401  M  St. 
SW..  Washington,  D.C.  2046a 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Timothy  Gardner.  Product 


Manager  (PM)  17,  Registration  Division 
(TS-767C).  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC.  20460. 

Office  location  and  telephone  number 
Rm.  207.  CM  No,  2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202.  703-557- 
2690. 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  in  the  Federal  Register  of 
January  4. 1984  (49  FR  503).  which 
announced  that  ICI  Americas,  Inc.. 
Agricultural  Chemicals  Division. 
Concord  Pike  and  New  Murphy  Rd, 
Wilmington,  DE  19897,  had  submitted  a 
pesticide  p)eUtion,  PP  4F2995,  proposing 
to  establish  a  tolerance  for  the 
combined  residues  of  the  insecticide 
permethrin  (3- 

phenoxyphenyl)methyl( +  )-c/s,  tranB-3- 
(2,2-dichloroethenyl)-2.2- 
dimethylcyclopropanecarboxylate.  and 
its  metabolites(-l- )-c/s,  trans-3-[Z,2- 
dichloroethenyl)-2.2- 
dimethylcyclopropane  carboxylic  add 
(DCVA)  and  (2-phenoxyphenyl) 
methanol  (3-raA)  in  or  on  the  raw 
agricultural  commodity  pistachios. 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
have  been  discussed  in  detail  in  the 
Federal  Register  of  October  18, 1982  (47 
FR  45008). 

Granting  this  tolerance  will  increase 
the  theoretical  maximum  residue 
contribution  from  1.0383  to  1.0384  mg/ 
day.  This  increase  is  sli^t  and  thus  the 
discussion  of  the  toxicological  concerns 
applies  without  revision  to  the  newly 
listed  commodity.  The  percentage  of  the 
acceptable  daily  intake  use  will  remain 
at  34.61. 

The  metabolism  of  permethrin  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas-liquid 
chromatography  with  an  electron 
capture  detector,  is  available  for 
enforcement  purposes.  No  actions  are 
pending  against  continued  registration 
of  permethrin.  and  no  other 
considerations  are  involved  in 
establishing  the  tolerance. 

The  tolerance  estabUshed  by 
amending  40  CFR  180.378  will  be 
adequate  to  cover  residues  in  pistachios. 
There  are  no  feed  items  associated  with 
pistachios,  and  a  label  restriction 
precludes  the  grazing  of  livestock  in 
treated  orchards.  There  is  no  reasonable 
expectation  of  secondary  residues  in 
meat,  milk,  poultry,  and  eggs  as  a  result 
of  this  use. 
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The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sought.  There  are  no  regulatory  actions 
pending  against  the  continued 
registration  of  the  pesticide.  Based  on 
the  information  cited  above,  the  Agency 
has  determined  that  the  establishment 
of  the  tolerance  will  protect  the  public 
health  and  is  established  as  set  forth 
below. 

Any  pei  son  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  O^ice  of  Management  and  Budget 
has  exempted  this  rule  ^m  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determmed  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
numbv  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  406(d)(2).  68  Stat.  512  (21  U.S.C. 
346a(d)(2))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  November  2, 1984. 
Steven  Scbatzow, 
Director.  Office  of  Pesticide  Programs. 

PART  180-{AMENDED] 

Therefore.  40  CFR  180.378(b)  is 
amended  by  adding  and  alphabetically 
inserting  the  following  commodity,  to 
read  as  follows: 

f  160.378    Pcnnettirtn;  tolerancee  for 
residuM. 

•        *        *        *        • 

(b)  *  *  * 


CuiMituiMy 
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40  CFR  Part  180 

[PP  3F2874/R721;  FRL-2722-31 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  in 
or  on  Raw  Agricultural  Commodities; 
Oryzalin 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  residues  of  the  herbicide 
oryzalin  in  or  on  the  raw  agricultural 
commodities  barley  grain  and  wheat 
grain.  The  regulation  to  establish 
maximum  permissible  levels  for  residues 
of  oryzalin  was  requested  pursuant  to  a 
petition  by  the  Elanco  Products  Co. 
BFFCCnvE  DATE:  Effective  on  November 
21, 1984. 

ADDRESS:  iWritten  objections,  identified 
by  the  document  control  number  [PP 
3F2874/R7211.  may  be  submitted  to  the: 
(bearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708,  401  M 
Street  SW.,  Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Taylor.  Product  Manager  (PM) 
25,  Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
245.  CM  No.  2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703- 
557-1800). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  June  8. 1983  (48  FR  26535), 
which  announced  that  Elanco  Products 
Co.,  740  South  Alabama  St..  Indianapolis 
IN  46285,  had  submitted  a  pesticide 
petition  (3F2874)  that  proposed  to  amend 
40  CFR  180.304  by  establishing 
tolerances  for  residues  of  the  herbicide 
oryzalin  (3,4-dinitro-yV*JV*- 
dipropylsulfanilamide)  in  or  on  the  raw 
agricultural  commodities  barley  grain  at 
0.05  part  per  million  (ppm)  and  wheat 
grain  at  0.05  ppm. 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
relevant  material  have  been  evaluated. 
The  toxicology  data  evaluated  include  a 
90-day  feeding  study  (rat)  with  a  no- 
observation-effect  level  (NOEL)  of  750 
ppm  (37.5  mg/kg/day);  a  90-day  feeding 


study  (dog)  with  a  NOEL  of  750  ppm 
(18.75  mg/kg/day);  a  3-generation 
reproduction  study  (rat)  with  a  NOEL  of 
250  ppm  (12.5  mg/kg/day);  a  teratology 
study  (rat)  with  NOEL  of  2,250  ppm  (112 
mg/kg/day),  the  highest  dose  tested;  a 
teratology  study  (rabbit)  with  a  NOEL  of 
125  mg/kg/day  (highest  level  tested);  a 
chronic  feeding/oncogenicity  study 
(mouse)  with  a  NOEL  of  500  ppm  (71.4 
mg/kg/day)  and  no  observed  oncogenic 
effects  at  any  level  tested  (0,  500. 1,350, 
and  3.650  ppm;  equivalent  to  0.  71.4, 
192.8.  and  521.2  mg/kg/day);  DNA  repair 
synthesis  in  rat  hepatocyte  primary 
cultures  (negative);  and  a  Sister 
Chromatid  Exchange  assay  in  Chinese 
hamster  bone  marrow  (negative  orally, 
positive  intraperitoneally). 

A  2-year  chronic  feeding/oncogenicity 
study  in  the  rat  at  dietary  doses  of  0. 
300.  900.  and  2,700  ppm  demonstrated  a 
dose-related  reduction  in  survival  at  the 
high  dose.  Evaluation  of  all  available 
data,  and  in  particular  tumor-bearing 
animals,  provided  evidence  that  there 
was  a  statistical  increase  in  basal  cell- 
type  tumors  in  both  sexes,  with  an 
earlier  incidence  in  males.  These  basal 
cell-type  tumors  (benign)  of  the  skin 
were  significantly  increased  at  900  ppm 
(equivalent  to  9  mg/kg/day  in  the  food 
of  the  study  rats).  There  were  11/120 
basal  cell  tumors  in  control  rats,  16/120 
at  3  mg/kg/day,  and  32/120  at  9  mg/kg/ 
day.  Examination  of  the  various  models 
for  goodness  of  fit  demonstrated  that  the 
multi-stage  model  provided  the  best  fit 
for  the  data.  The  multi-stage  model  for 
males  or  for  both  sexes  lead  to 
approximately  the  same  level  of  potency 
as  estimated  by  the  95  percent  upper 
confidence  bound  on  the  slope  or  dose 
response  as  indicated  by  Qi*=3.75X"* 
both  sexes)  or  Qi*=4.426x"* 
male  data  only.  The  Qi '  =  3.375X10-' 
has  been  used  in  lieu  of  the  latter  figure 
because  it  includes  a  larger  sample  size. 
Assuming  that  100  percent  of  the  crops 
are  treated  and  residue  levels  are  at 
tolerance  levels,  the  upper  bound 
estimate  of  dietary  oncogenic  risk  from 
published  tolerances  is  calculated  to  be 
5.11X10-*.  However,  dietary  risk 
estimates  are  significantly  lower  when 
considering  actual  residue  data  which 
show  residues  are  from  nondetectable  to 
values  less  than  published  levels.  Actual 
residue  data  for  the  proposed  wheat  and 
barley  uses  show  no  detectable  residues 
(NDR)  to  less  than  0.04  ppm  in  grains 
and  NDR  in  process  milled  fractions. 
The  dietary  oncogenic  risk  for  wheat 
and  barley,  calculated  using  the 
tolerance  levels  and  assuming  100 
percent  of  the  wheat  and  barley  crops 
are  treated  with  oryzalin,  is  4.4x10'*. 
However,  the  dietary  risk  estimates 
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associated  with  the  wheat  and  barley 
tolerances  based  upon  expected 
residues  in  grain  and  milled  fractions 
are  <  66  X  ~  l  If  the  percentages  of  the 
crop  treated  are  considered,  the  risk 
estimates  are  reduced  even  further. 

Desirable  data  lackixig  is  a  long-term 
nonrodent  (dog)  feeding  study  of  at  least 
1-year  duration. 

The  company  has  been  notified  of  the 
deficiency  and  has  agreed  to  conduct 
the  study  and  to  remove  the  use  from 
the  label  should  the  results  of  the  study 
exceed  the  risk  criteria  for  chronic 
toxicity  as  stated  in  40  CFR  162.11. 

The  acceptable  daily  intake  (ADI), 
based  on  the  90-day  dog  feeding  study 
(NOEL  of  750  ppm  (18.75  mg/kg/day)) 
and  a  2.000-foid  safety  factor,  is 
calculated  to  be  0.0094  mg/kg/day.The 
maximum  permissible  intake  (MPI)  for  a 
60-kg  human  is  calculated  to  be  0.5625 
mg/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  for  a  1.5-kg  diet  is 
calculated  to  be  a0090  mg/day.  The 
current  action  will  utilize  an  additional 
1.38  percent  of  the  ADI.  Published 
tolerances  currently  utilize  1.61  percent 
of  the  ADI. 

There  are  no  regulatory  actions 
pending  against  the  continued 
registration  of  oryzalin.  This  product 
contains  a  nitrosoamine  at  levels  less 
than  1  ppm.  Based  on  an  Agency  policy 
published  in  the  Federal  Register  of  June 
15, 1980  (45  FR  42854),  this  level  of 
nitrosoamine  falls  below  the  currently 
acceptable  risk  criteria.  Hie  metabolism 
of  oryzalin  in  plants  and  animals  has 
been  adequately  delineated  for  the  uses. 
An  adequate  analytical  method,  gas 
chromatography  using  an  electron 
capture  detector,  is  available  for 
enforcement  purposes.  There  is  no 
reasonable  expectation  of  residues 
occurring  in  meat,  fat,  and  meat 
byproducts  of  cattle,  horses,  swine, 
sheep,  goats,  poultry,  milk,  or  eggs  from 
these  tolerances. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought.  There  are  no  regulatory  actions 
pending  against  the  continued 
registration  of  the  pesticide.  Based  on 
the  information  cited  above,  the  Agency 
has  determined  that  the  establishment 
of  the  tolerances  will  protect  the  public 
health  and  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 


requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L  96- 
354,  94  StaL  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raisirvg  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities,  . 
Pesticides  and  pests. 

(Sec.  408(d)(2).  66  Stat  512  (21  U.S.C 
346(d)(2))) 

Dated:  November  9. 1984. 
John  W.  MekMWt 
Acting  Director.  Office  of  Pesticide  Programs. 

PART  18fr-(AMENDED] 

Therefore.  40  CFR  180.304  is  amended 
by  adding  and  alphabetically  inserting' 
the  commodities,  to  read  as  follows:    - 

$180,304    OryzaOn;  tolerances  for 


ConwnodKioi 


PW 


Gram,  bartey 

Gram,  whaat 


0.05 
005 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

41  CFR  Part  50-201 

General  Regulations  Under  the  Walsh- 
Heaiey  Public  Contracts  Act 

agency:  Wage  and  Hour  Division. 

Employment  Standards  Administration. 

Labor. 

action:  Final  rule. 


:  This  rule  amends  the  WaUh- 
Healey  Public  Contracts  Act  regulations 
to  provide  an  alternative  definition  for  a 
regular  dealer  in  specialty  advertising 
products  bidding  on  contracts  subject  to 
the  Act  This  alternative  definibon  will 
relieve  potential  contractors  in  the 
specialty  advertising  products  industry 
from  having  to  maintain  stock  in  a 
manner  inconsistent  with  the  practice  in 
that  industry,  will  alleviate  related 
Federal  procurement  problems  and  will 
encourage  more  competition  in  the 
procurement  process. 

EFFECTIVE  DATE  December  21, 1964. 
FOR  FURTHER  INFORMATION  CONTACT 

William  M.  Otter,  Administrator,  Wage 
and  Hour  Division.  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  Room  S-3502.  200 
Constitution  Avenue.  NW.,  Washington. 
D.C.  20210.  Telephone:  202-523-8305. 
SUPPIEMENTARY  jnformatkm:  On  May 
30. 1984.  a  proposal  was  published  in  the 
Federal  Register  (49  FR  22502)  to  add  a 
new  paragraph  (a)(2)(xi)  to  section  50- 
201.101.  41  CFR  50-201.  General 
Regulations  Under  the  Walsh-Healey 
Public  Contracts  Act  (PCA)  to  provide 
an  alternative  defmition  for  regular 
dealers  in  specialty  advertising  products 
who  bid  on  Federal  contracts  subject  to 
the  Act. 

The  General  Services  Administration 
(GSA)  had  requested  that  a  special 
definition  for  regular  dealers  in  specialty 
advertising  products  be  provided 
because  of  information  that  the  general 
definition  of  a  regular  dealer  contained 
in  the  regulations  was  not  appropriate 
for  a  regular  dealer  in  specialty 
advertising  products  and  because  failure 
to  provide  such  a  special  definition 
would  seriously  impair  GSA's  ability  to 
procure  specialty  advertising  products. 

Specialty  advertising  is  a  promotional 
or  advertising  medium  that  utilizes 
products  which  are  custom-imprinted, 
designed  or  manufactured  with  a  logo  of 
the  name  and  address  of  the  buyer  or  an 
advertising  or  promotional  message,  e.g.. 
T-shirts,  ball  point  pens,  key  tags,  and 
calendars  imprinted  with  advertising  or 
promotional  material. 

Section  1(a)  of  the  PCA  provides  that 
contracts  subject  to  the  Act  may  only  be 
awarded  to  a  manufacturer  of  or  a 
regular  dealer  in  the  materials,  supplies, 
articles,  or  equipment  to  be 
manufactured  or  supplied  under  the 
contract.  A  regular  dealer  is  defined  in 
41  CFR  50-201.101(a)(2)  as  "a  person 
who  owns,  ofjerates,  or  maintains  a 
store,  warehouse,  or  other  establishment 
in  which  the  materials,  supplies,  articles, 
or  equipment  of  the  general  character 
described  by  the  specifications  and 
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required  under  the  contract  are  bought, 
kept  in  stock,  and  sold  to  the  public  in 
the  usual  course  of  business." 
Furthermore,  41  CFR  5O-20e.53(b)(2) 
provides,  in  part,  that  the  stock 
maintained  by  a  regular  dealer  must  be 
a  "true  inventory  &om  which  sales  are 
made." 

Information  submitted  by  GSA  and 
the  Specialty  Advertising  Association 
International  (SAAI]  who  also  requested 
a  special  definition  indicated  that  few 
manufacturers  in  the  industry  maintain 
their  own  sales  force  and  virtually  all 
sell  through  distributors  (dealers). 

CSA  also  found  that  the  stock 
maintained  by  most  specialty 
advertising  distributors  is  minimal  and 
generally  would  not  constitute  a  true 
inventory  from  which  sales  are  made. 
Because  the  purchases  o^ered  for  sale 
are  custom-tailored  to  satisy  the  needs 
of  the  purchaser,  the  normal  method  of 
business  in  this  industry  would  be  for 
the  distributor  to  order  the  product  from 
the  manufacturer  who  then  would 
dropship  the  imprinted  product  directly 
to  the  purchaser.  Government  purchases 
of  specialty  advertising  products 
constitute  only  a  small  portion  of  the 
industry's  total  sales,  and  GSA  stated 
that  continued  appHcation  of  the  general 
regular  dealer  eligibility  requirement 
would  severely  impair  the  agency's 
abihty  to  procure  specialty  advertising 
products. 

Given  these  circumstances,  the 
Department  of  Labor,  pursuant  to 
section  4  of  the  Walsh-Healey  Public 
Contracts  Act  published  a  proposal  to 
amend  41  CFR  50-201.101  to  provide  an 
alternative  definition  for  regular  dealers 
in  specialty  products.  Interested  persons 
were  given  30  days  to  comment  on  the 
proposal. 

One  hundred  and  twenty-four 
comments  were  received,  all  in  support 
of  the  proposed  rule.  A  number  of 
manufacturers  of  specialty  advertising 
products  commented  that  all  of  their 
sales  were  made  through  distributors 
and  that  the  custom  nature  of  their 
business  prohibited  their  distributors 
from  maintaining  stock  which  is  a  "true 
inventory  from  which  sales  are  made" 
as  required  by  the  PCA  regulations. 
Many  distributors  commented  that  the 
regulatory  change  would  allow  them  to 
bid  on  Federal  contracts  for  specialty 
advertising  products.  The  Specialty 
Advertising  Association  International 
which  represents  3000  firms  who 
manufacture  or  distribute  specialty 
advertising  products  expressed  strong 
support  for  the  proposal. 

GSA  and  one  Member  of  Congress 
also  commented  favorably  on  the 
proposal. 


Accordingly,  pursuant  to  section  4  of 
the  Walsh-Healey  Public  Contracts  Act, 
the  alternative  definition  for  regular 
dealers  in  specialty  advertising  products 
is  hereby  adopted  as  proposed  without 
change. 

Classification 

This  rule  is  not  classified  as  a  "major 
rule"  under  Executive  Order  21191  on 
Federal  Regulations  because  it  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foregin- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

At  the  time  of  publication  of  the 
proposed  rule,  the  Secretary  of  Labor 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  (SBA)  that  the  rule 
would  have  no  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  within  the  meaning  of  section 
3(a)  of  the  Regulatory  Flexibility  Act, 
Pub.  L  96-354,  91  Stat.  1164  (5  U.S.C. 
605(b])  and  therefore  no  regulatory 
flexibility  analysis  was  required.  This 
conclusion  was  reached  because  the 
number  of  affected  businesses  was  not 
substantial.  During  the  comment  period, 
the  Chief  Counsel  for  Advocacy  of  the 
SBA  expressed  disagreement  with  our 
conclusion  and  urged  that  a  regulatory 
fiexibility  analysis  be  prepared  for 
publication  with  the  final  rule.  That 
analysis  is  set  forth  below. 

Final  Regulatory  Flexibility  Analysis 

An  alternative  definition  specifically 
limited  to  regular  dealers  in  specialty 
advertising  products  was  proposed  in 
order  to  relieve  potential  contractors  in 
the  industry  from  having  to  maintain 
stock  in  a  manner  inconsistent  with  the 
practice  in  the  industry,  alleviate 
Federal  procurement  problems  resulting 
from  the  lack  of  qualified  bidders,  as 
well  as  encourage  more  competition  in 
bidding  on  Federal  contracts  for 
specialty  advertising  products. 

All  manufacturers  and  distributors  of 
specialty  advertising  products 
commenting  on  the  proposal  supported 
its  adoption  noting  that  the  regulatory 
change  would  permit  more  distributors 
to  qualify  to  bid  on  Federal  contracts. 
None  of  the  conunents  received  noted 


any  negative  economic  or  other  impact 
from  adoption  of  the  rule. 

It  is  estimated  that  there  are 
approximately  4,500  distributors 
(dealers)  in  specialty  advertising 
products,  almost  all  of  which  are  small 
businesses.  Information  available  to  us 
indicates  that  a  large  percentage  of  the 
distributors  bidding  on  Federal 
contracts  for  specialty  advertising 
products  may  have  been  ineligible  to  bid 
on  such  contracts  because  the  stock 
maintained  by  these  firms  generally 
would  not  constitute  a  true  inventory 
from  which  sales  are  made  as 
previously  required  by  the  regulations. 
Accordingly,  the  only  impact  of 
adoption  of  this  alternative  definition 
would  be  to  increase  competition  by 
qualifying  a  significant  number  of 
additional  distributors  to  bid  for  such 
contracts.  Conversely,  by  increasing 
competition  for  such  contracts  adoption 
of  the  alternative  definition  may  result 
in  bidders  who  qualified  under  the 
previous  regulations  not  receiving 
awards  of  contracts  they  otherwise  may 
have  obtained. 

Paperwork  Reduction  Act 

Section  50-201.104  of  the  PCA 
regulations,  41  CFR  50-201,  provides 
that  whenever  a  dealer  to  whom  a 
contract  subject  to  the  Act  has  been 
awarded  causes  a  manufacturer  to 
deliver  goods  directly  to  the 
government,  the  dealer  becomes  the 
agent  of  the  manufacturer  in  executing 
the  contract  and  as  the  principal  of  such 
agent  the  manufacturer  will  be  deemed 
to  have  agreed  to  the  PCA  stipulations 
contained  in  the  contract.  In  order  to 
ensure  that  manfacturers  are  made 
aware  of  their  obligations  under  the  Act. 
the  alternative  definition  for  regular 
dealers  in  specialty  advertising  products 
requires  such  dealers  on  all  orders  for 
direct  shipment  to  the  U.S.  government 
to  insert  a  notice  to  the  manufactiirer 
that  the  products  are  being  purchased 
for  the  U.S.  government  and  that  the 
manufacturer  must  comply  with  the 
PCA.  No  objections  to  this  notification 
requirement  contained  in  the  proposal 
were  received. 

The  notification  requirement 
conta-ined  in  the  regulation  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  has  been  assigned  OMB 
control  number  1215-0157.  , 

List  of  Subjects  in  41  CFR  Part  50-201 

Administrative  practice  and 
procedure.  Child  labor.  Government 
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contracts.  Government  procurement. 
Minimum  wages,  Penalties, 
Recordkeeping  requirements.  Reporting 
and  recordkeeping  requirements. 
Wages. 

Accordingly,  Part  50-201  of  Chapter  50 
of  Title  41  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Signed  at  Washington.  D.C.  on  this  ISth 
day  of  November  1984. 

William  M.  Otter, 

Administrator,  Wage  and  Hour  Division. 

PART  50-201— GENERAL 
REGULATIONS 

1.  The  authority  citation  for  Part  50- 
201  continues  to  read  as  follows: 

Authority:  Sec.  4.  49  Stat.  2038;  41  U.S.C.  38. 
Interpret  or  apply  sec.  6,  49  Stat.  2038,  as 
amended  (41  U.S.C.  40,  unless  otherwise 
noted). 

2.  41  CFR  50-201.101  is  amended  by 
adding  a  new  paragraph  (a)(2)(xi)  to 

9  50-201.101  as  follows: 

§  50-201.101    Manufacturar  or  ragular 
dealer. 

(a)  Definitions.  *  *  * 

(2)  *  *  • 

(xi)  A  regular  dealer  in  specialty 
advertising  products  may  be  a  person 
who  owns,  operates,  or  maintains  a 
store,  warehouse,  or  other  place  of 
business  in  which  such  person 
maintains  samples  of  the  products  sold, 
whose  principal  business  is  contracting 
to  sell  products  that  are  custom- 
imprinted  to  meet  the  buyer's  specific 
advertising  or  promotional 
requirements,  who  after  the  sale  orders 
the  products  from  the  manufacturer  for 
direct  shipment  to  the  buyer,  and  who 
sells  substantial  quantities  of  such 
products  to  the  public  regularly  and  in 
the  usual  course  of  business.  Provided, 
that  on  all  orders  for  the  United  States 
Government  the  dealer  agrees  to  insert  a 
notice  to  the  manufacturer  to  the  effect 
that  the  products  are  purchased  for  the 
United  States  Government  and  that  the 
manufacturer  is  within  the  terms  of  41 
CFR  50-201.104  requiring  compliance 
with  the  labor  standards  provisions  of 
the  Public  Contracts  Act.  (Approved  by 
the  Office  of  Management  and  Budget 
under  OMB  control  number  1215-0157.) 
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DEPARTMENT  OPTRANSPORTATION 

Maritime  Administration 

46  CFR  Part  310 

Admission  and  Training  of  Midshipmen 
at  the  Untted  States  Merchant  Marine 
Academy 

agency:  Maritime  Administration. 
Department  of  Transportation. 
ACnON:  Final  rule. 

summary:  The  Maritime  Administration 
(MARAD)  is  amending  its  regulations  to 
change  the  deadline  date  by  which  a 
candidate  seeking  admission  to  the 
United  States  Merchant  Marine 
Academy  must  have  attained  17  years  of 
age  but  not  have  passed  his  or  her  25th 
birthday.  The  purpose  of  the  amendment 
is  to  establish  for  the  Academy  a 
deadline  date  of  July  1  which  is 
consistent  with  all  other  Federal  service 
academies. 

EFFECTIVE  DATE:  November  21, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edwin  M.  Hackett,  Academies 
Program  Officer,  Office  of  Maritime 
Labor  and  Training,  Maritime 
Administration — DOT,  400  Seventh 
Street.  SW.,  Room  7302,  Washington,  DC 
20590.  Telephone:  (202)  426-5759. 
SUPPLEMENTARY  INFORMATION:  46  CFR 

310.54  establishes  general  requirements 
for  eligibility  for  admission  to  the  United 
States  Merchant  Marine  Academy 
(USMMA).  Paragraph  (b)  of  that  section 
establishes  the  minimum  and  maximum 
age  for  admission  to  the  Academy.  It 
also  establishes  a  deadline  date  for 
reaching  the  minimum  and  maximum 
age,  respectively. 

The  United  States  Merchant  Marine 
Academy  Regulations  were  amended, 
effective  May  20, 1982,  to  conform  with 
the  regulations  to  the  provisions  of  the 
Maritime  Education  and  Training  Act  of 
1980  (Pub.  L.  96-453).  The  deadline  date 
for  minimum  and  maximum  age  for  a 
candidate  seeking  admission  to  the 
Academy  was  set  at  June  15  of  the  year 
of  admission.  It  has  been  determined 
that  June  15  is  not  consistent  with  the 
deadline  date  set  at  the  other  Federal 
service  academies,  which  is  July  1  of  the 
year  of  admission.  By  changing  the 
deadline  date  at  the  United  States 
Merchant  Marine  Academy,  MARAD  is 
reflecting  a  policy  of  adjusting  selected 
provisions  in  its  regulations  to 
accomplish  comparability  with  the  other 
service  academies  in  terms  of  military 
service  requirements,  in  particular,  the 
United  States  Naval  Academy.  Military 
active  duty  upon  graduation  from  the 
academy  is  an  equal  service  alternative 
to  serving  as  a  merchant  marine  officer 


on  vessels  of  the  United  States  in 
fulfilling  the  service  obligation 
established  by  statute. 

Furthermore,  a  deadline  date  that  is 
consistent  with  that  for  the  other 
Federal  service  academies  would 
eliminate  confusion  for  Congressional 
nominating  authorities  and  candidates 
to  the  U.S.  Merchant  Marine  Academy 
who  may  also  be  applying  to  the  U.S. 
Naval  Academy  or  to  one  of  the  other 
service  academies. 

The  required  minimum  age  of  17  years 
and  the  maximum  age  of  25  years  shall 
remain  unchanged  at  the  U.S.  Merchant 
Marine  Academy.  Although  the 
maximum  age  of  25  years  does  differ 
from  the  maximum  age  permitted  at  the 
other  Federal  academies  (22  years),  this 
greater  age  permits  the  widest  possible 
age  latitude.  Also,  USMMA  students 
will  still  be  able  to  meet  the  maximiun 
age  at  graduation  set  for  conunissioning 
in  a  substantial  number  of  Navy 
designator  areas  to  which  their 
Academy  education  has  direct 
relevance. 

E.0. 12291,  Statutory  Requirements  and 
DOT  Procedure 

The  Maritime  Administrator  has  made 
a  determination  that  this  rulemaking 
meets  none  of  the  criteria  in  Executive 
Order  12291  for  a  major  rule.  This 
rulemaking  will  have  no  economic 
impact.  Accordingly,  under  Department 
of  Transportation  regulatory  policies 
and  procedures  (44  FR  11034,  February 
26, 1979).  a  determination  has  been 
made  that  this  regulation  is 
nonsignificant  and  that  a  full  regulatory 
evaluation  is  unnecessary.  The 
regulation  contains  no  new  or  amended 
reporting  requirement  within  the  scope 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511).  This  rule  will  affect 
only  students  and  applicants  to  the 
USMMA.  Since  this  final  rule  will  have 
no  economic  impact,  the  agency  certifies 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

It  is  imperative  that  this  amendment 
to  Subpart  C  of  46  CFR  Part  310  be 
published  as  a  final  rule  without  any 
opportunity  for  public  comment.  The 
recruitment  cycle  has  begun  for  students 
interested  in  applying  to  the  class 
entering  July  1985.  Publication  of  a 
proposed  rule  with  a  public  comment 
period  probably  would  create 
substantial  confusion  for  the 
Congressional  nominating  authorities 
who  are  responsible  for  initiating 
nominations  of  applicants  who  meet  the 
precise  eligibility  requirements  by 
December  31, 1984.  Moreover,  MARAD 
views  this  rulemaking  to  be 
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noncontroversial  and  believes  there  is 
no  reason  to  anticipate  any  reasonable 
negative  public  conunents,  since  the 
changes  would  benefit  some  candidates 
for  admission  to  the  USXIMA  and  would 
penalize  nobody. 

Therefore,  pursuant  to  provisions  of  5 
U.S.C  553,  good  cause  exists  for  finding 
notice  and  public  annment  procedure  is 
impracticable  and  unnecessary.  In 
addition,  due  to  the  urgency  sorrounding 
the  candidate  selection  process,  the 
Maritime  Administration  finds  good 
cause  to  make  this  regulation  effective 
immediately  under  S  U.S.C.  553. 

List  of  Subjects  in  46CFR  Part  nO 

Grants  programs.  Education,  Maritime 
Administration.  Schools,  Seamen. 

PART  310— MEBCHAWT  MARINE 
TRAINING 

Accordingly,  Subpart  C  of  46  CFR  Part 
310  is  amended  as  follows: 

Subpart  C— Admission  and  Training  of 
Midshipmen  at  th«  United  Statas 
Merchant  Marine  Academy 

S310^    [Amwtdedl 

Section  310.54,  General  requirements 
for  eligibility,  is  amended  by  revising 
paragraph  (b)  to  read: 

(b)  Age.  On  July  1  of  the  year  of 
admission  to  the  Academy,  a  candidate 
shall  be  not  less  thfin  seventeen  (17) 
years  of  age  and  shall  not  have  passed 
his  or  her  twenty-fifth  (25)  birthday. 

AMdMrity:  Sec.  204(b),  Merchant  Marine 
Act,  1936,  as  amended  (46  U.S.C.  1114(b)): 
Pub.  L  97-31  (August  6, 1981):  49  CFR  1.66. 

This  regulation  is  not  subject  to  the 
requirements  of  Section  3507  of  Pub.  L 
96-511.  December  11, 1980. 

Dated:  November  14, 1964. 
By  Order  of  the  Maritime  Administration. 
Georgia  P.  Stamas, 

Secretary. 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1160,  1165, 1168, 1181, 
and  1182 

(Ex  Parte  No.  MC-173] 

Codification  of  Statutory  Findings 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Final  rules. 

tUMMANY:  The  Interstate  Commerce 
Commission  is  required  by  certain 
sections  of  Title  49,  United  State  Code. 


to  malce  certain  statutory  findings  when 
issuing  decisions  on  applications  filed 
by  motor  carriers,  water  carriers, 
brokers,  and  freight  forwarders.  At 
present,  these  findings  are  published  in 
full  with  groups  of  the  applications 
published  in  the  ICC  Roister.  In  an 
effort  to  economize  on  publication  costs, 
the  Commission  is  codifying  the  findings 
in  the  Code  of  Federal  Regulations,  and 
will  use  shortened  versions  of  the 
preambles  with  the  published 
applications. 

EFFECTIVE  DATE:  November  21, 1984. 
FOR  FURTHBI  MRMIMATKM  CONTACT 
Kathleen  King.  (202)  275-742a 
SUPPLEIIENTARV  IIITONMATION:  Since  the 
rules  presented  here  are  procedural  in 
natiire  we  will  forgo  notice  and 
comment  upon  them. 

This  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

The  Secretary  has  certified  that  these 
rules  will  have  no  impact  on  small 
entities.  The  information  contained  in 
the  findings  will  not  be  affected. 

We  adopt  the  rules  as  set  forth  in  the 
appendix. 

List  of  Subjects  in  49  CFR  Parts  1160, 
1165. 1168. 1181.  and  1182 

Administrative  practice  and 
procedure. 

(49  U.S.C.  10922.  10923, 10928, 11301. 11343. 
11344.  and  11349) 

Dated:  November  13, 1984. 

By  the  Conunission,  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterrett 
Gradison.  Simmons.  Lamboley  and  Strenio. 
lames  H.  Bayne. 
Secretary. 

Appendix 

Title  49  Parts  1160. 1165. 1168, 1181, 
and  1182  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1 160— NOW  TO  APPLY  FOR 
OPERATING  AUTHORITY 

A  new  §  1160.24  is  added  to  read  as 
follows: 

S  1 160.24    Statutory  nndlngs  for 
appHcattons  filed  under  49  U.S.C.  10922  (a) 
and  (b),  10923.  end  10924. 

The  following  findings  are  made  for 
applications  seeking  permanent 
authority  for  motor  common  and 
contract  carriers  of  property,  freight 
forwarders,  water  carriers,  and  brokers: 

With  the  exception  of  those  applications 
involving  duly  noted  problems  (e.g., 
unresolved  common  control,  fitness,  water 
carrier  dual  operations,  or  jurisdictional 
questions)  we  find,  preliminarily,  that  each 


applicant  has  demonstrated  that  it  is.  fit 
willing,  and  able  to  perform  the  service 
proposed,  and  to  conform  to  the  requirements 
of  Title  49.  Subtitle  IV.  United  States  Code, 
and  the  Commission's  regulations. 

We  make  an  additional  preliminary  finding 
with  respect  to  each  of  the  foUowing  types  of 
applications  as  indicated:  motor  oomnoo 
carrier  of  property  (except  fitness-only)that 
the  service  proposed  will  serve  a  useful 
public  purpose,  responsive  to  a  public 
demand  or  need:  water  common  carrier — that 
(he  transportation  to  be  provided  under  the 
certificates  is  or  will  be  required  by  the 
public  convenience  and  necessity:  water 
contract  carrier,  motor  contract  carrier  of 
property  (except  fitness-only),  frei^t 
forwarder,  and  household  goods  broker— that 
the  transportation  is  or  will  be  consistent 
with  the  public  interest  and  the 
transportation  policy  of  section  10101  of 
chapter  101  of  Title  49  of  the  United  States 
Code. 

These  presumptions  shall  not  l>e  deetned  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is  neither  a 
major  Federal  action  significantly  affecting 
the  quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

2.  A  new  S  1160.88  is  added  to  read  as 
follows: 

S 1 1 60.88    Statutory  findings  for 
applications  filed  under  49  U.S.C. 
10922(cH1)  (A)  and  (B).  and  (cX2MB|.  and 
10923. 

The  following  findings  are  made  for 
applications  seeking  permanent 
authority  for  motor  common  carriers  of 
passengers  and  motor  contract  carriers 
of  passengers: 

With  the  exception  of  those  applications 
involving  duly  noted  problems  (e.g., 
unresolved  common  control,  fitness,  or 
jurisdictional  questions)  we  find, 
preliminarily,  that  each  applicant  has 
demonstrated  that  it  is  fit  willing,  and  able  to 
perform  the  service  proposed,  and  to  conform 
to  the  requirements  of  Title  49.  Subtitle  IV, 
United  States  Code,  and  the  Commission's 
regulations.  This  presumption  shall  not  be 
deemed  to  exist  where  the  application  is 
opposed.  Except  where  noted,  this  decision  is 
neither  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  nor  a  major  regulatory  action 
under  the  Energy  Policy  and  Conservation 
Act  of  1975. 

PART  1 16&— REMOVAL  OF 
RESTRICTIONS  FROM  AUTHORITIES 
OF  MOTOR  CARRIERS  OF  PflOPERTY, 
MOTOR  CARRIERS  OF  PASSENGERS 
AND  FREIGHT  FORWARDERS 

4.  A  new  S  1165.29a  is  added  to  read 
as  follows: 
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Sii«5.2«a    Statutory  findlnos  for 
applications  filed  under  49  U.S.C.  10922(1). 

The  following  findings  are  made  for 
applications  seeking  removal  of 
restrictions: 

We  find,  preliminarily,  th^t  each  applicant 
has  demonstrated  that  its  requested  removal 
of  restrictions  or  broadening  of  unduly 
narrow  authority  is  consistent  with  the 
criteria  set  forth  in  49  U.S.C.  10922(i). 

PART  1168— RULES  GOVERNING  THE 
ISSUANCE  OF  A  CERTIRCATE  TO 
PROVIDE  REGULAR-ROUTE 
TRANSPORTATION  OF  PASSENGERS 
ENTIRELY  IN  ONE  STATE  UNDER  49 
U.S.C.  10922(C)(2)(A) 

5.  A  new  §  1168.7  is  added  to  read  as 
follows: 

91168.7    Statutory  findings  for 
applications  filed  under  49  U.S.C. 
10922(c)(2HA). 

The  following  findings  are  made  for 
90-day  intrastate  applications  filed  by 
motor  common  carriers  of  passengers 
under  49  U.S.C.  10922(c)(2)(A): 

With  the  exception  of  those  applications 
involving  duly  noted  problems  (e.g., 
tmresolved  common  control,  fimess,  or 
jurisdictional  questions)  we  find 
preliminarily,  that  each  applicant  has 
demonstrated  that  it  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to  conform 
to  the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the  Commission's 
regulations.  This  presumption  shall  not  be 
deemed  to  exist  where  the  apphcation  is 
opposed.  Except  where  noted,  this  decision  is 
neither  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  nor  a  major  regulatory  action 
under  the  Energy  Policy  and  Conservation 
Act  of  1975. 

PART  1 181— TRANSFERS  OF 
OPERATING  RIGHTS  UNDER  49  U.S.C. 
10926 

6.  The  following  text  is  added  as  new 
sections  1181.6, 1181.19a,  1181.27  and 
1181.33  as  follows: 


9 Statutory  findings  are  ntade  for 

applications  filed  under  49  U.S.C.  10926. 

The  following  findings  for 
applications  filed  under  49  U.S.C.  10926: 

We  find,  subject  to  a  timely  filed  petition 
for  reconsideration,  that  each  transaction  is 
exempt  frpm  section  11343  of  the  Interstate 
Commerce  Act.  and  complies  with  the 
appropriate  transfer  rules. 

This  decision  is  neither  a  major  Federal 
action  significantly  affecting  the  quality  of 
the  human  environment  nor  a  major 
regulatory  action  under  the  Energy  Policy  and 
Conservation  Act  of  1975,  .    . 


PART  1182— MOTOR  CARRIER 
APPLICATIONS  TO  CONSOUDATE. 
MERGE,  OR  ACQUIRE  CONTROL 
UNDER  49  U.S.C.  11343-11344 

7.  A  new  §  1182.6  is  added  to  read  as 
follows: 

91182.6    Statutory  findings  for 
applications  filed  under  49  U.S.C  1 1343- 
11344. 

The  following  findings  are  made  for 
applications  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344: 

We  preliminarily  find,  with  the  exception 
of  those  applications  involving  impediments 
(e.g..  jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in  accordance 
with  the  applicable  provisions  of  49  U.S.C. 
11301, 11343. 11344.  and  11349.  and  with  the 
Commission's  rules  and  regulations,  that  the 
proposed  transaction  should  be  authorized  as 
stated.  This  finding  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  specifically  noted  this  decision 
is  neither  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  nor  does  it  appear  to  qualify  as 
a  major  regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

(FR  Ooc  S«-304e2  Filed  11-20-64:  S:4S  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 

(Docket  No.  31220-245] 

Atlantic  Surf  Clam  and  Ocean  Qtiahog 
Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  surf  clam  fishery  time 
adjustment. 

summary:  NOAA  issues  this  notice  to 
reduce  allowable  surf  clam  fishing  time 
from  twelve  hours  per  week  to  six  hours 
every  other  week  by  use  of  a  reduced- 
fishing  schedule  for  vessels  harvesting 
surf  clams  in  the  Mid-Atlantic  Area  of 
the  fishery  conservation  zone.  This 
action  is  required  to  prevent  significant 
overharvest  of  surf  clam  allocations  and 
avoid  closure  of  the  fishery.  The 
intended  effect  is  to  reduce  the  rate  of 
harvest  from  the  fishery. 
EFFECnve  date:  November  16. 1984. 
FOR  FURTHER  INFORMATION  CONTACT! 

Salvatore  A.  Testaverde,  Acting  Surf 


Clam  Management  Coordinator,  617- 
281-3600.  extension  273. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Surf  Clam 
and  Ocean  Quahog  Fisheries  contain  at 
50  CFR  652.22(a)(3)(i)  a  provision  for 
reduction  of  allowable  surf  clam  fishing 
time  if,  on  review  of  available 
information  and  public  comment, 
including  current  and  expected  levels  of 
fishing  effort,  the  Regional  Director 
determines  during  any  quarter  that  the 
quarterly  quota  for  surf  clams  probably   ' 
will  be  exceeded. 

Logbooks  submitted  by  fishermen  and 
processors  show  that  during  the  first 
four  weeks  of  the  final  quarter,  which 
began  October  1, 1984,  surf  clam 
landings  for  the  fishing  year  exceeded 
2,243,000  bushels.  Thus,  95  percent  of  the 
1984  2,350,000  bushel  quota  has  been 
harvested  during  83  percent  of  the 
fishing  year.  However,  the  Mid-Atlantic 
Fishery  Management  Council 
unanimously  voted  to  increase  the 
optimum  yield  by  200.000  bushels.  This 
additional  amount  of  surf  clams 
increased  the  total  annual  surf  clam 
quota  to  2,550.000  bushels  on  November 
9, 1984  (49  FR  45164,  November  15, 1984). 

Examination  of  1982  and  1983  weekly 
surf  clam  catch  rates  shows  that  surf 
clam  catch  rates  are  increasing  each 
year  over  the  previous  year.  Therefore, 
even  with  the  increased  quota,  the 
potential  for  a  closure  in  November  is 
imminent  unless  catch  rates  decline. 

The  Regional  Director  has  determined 
that  without  a  reduction  in  fishing  time 
for  surf  clams,  the  fourth  quarterly 
quota,  even  with  the  additional 
allocation,  will  be  exceeded.  Therefore, 
the  Secretary  of  Commerce  reduces 
fishing  time  to  reduce  the  possibility 
that  harvests  will  exceed  the  quarterly 
allocation  and  annual  optimum  yield. 

The  reduced-fishing  schedule  divides 
the  surf  clam  fleet  in  half  alphabetically, 
divides  Hhe  remaining  weeks  of  the 
fishing  year  into  odd  and  even  weeks 
and  assigns  one-half  of  the  fleet  to  odd 
weeks  and  the  other  half  to  even  weeks. 
The  first  letter  of  a  siuf  clam  vessel's 
name  will  detennine  which  week  the 
vessel  will  conduct  its  six-hour  fishing 
activity.  The  six-hour  period  begins  at 
12:00  noon  and  ends  at  6:00  p.m.  Vessels 
with  names  begiiming  with  letters  A-M 
will  fish  during  odd  weeks.  Vessels  with 
names  begining  with  letters  N-Z  will 
fish  during  even  weeks.  All  vessels  will 
fish  on  their  presently  scheduled  fishing 
days. 

Therefore,  the  following  schedule  is  in 
effect: 


r 
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Week  of  Nov.  18-24 — odd  vessels  (A- 

M);  may  fiih  the  6-hr  period 
Week  of  Nov.  25-Dea  1^-even  vessels 

(N-Z):  may  fish  the  6-hr  period 
Week  of  Dec.  2-6— odd  vessels  (A-M); 

may  Tish  the  6-hr  period 
Week  of  Dec.  9-15 — even  vessels  (N-Z); 

may  fish  the  6-hr  period 

The  reduced-nshing  schedule  will 
continue  until  December  15, 1964.  The 
fishery  is  expected  to  close  at  this  time. 


Further  notice  of  the  closure  or 
additional  adjustments  in  the  fishing 
time  nviii  be  forthcoming  after  the 
Regional  Director  revievrs  the  level  of 
harvest  under  this  revised  fishing 
schedule. 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  652  and  is  taken 
in  compliance  with  Executive  Order 
12291. 

{l6US.C\mnetBeq.) 


List  of  Subjects  in  58  CTR  Part  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  16, 1984. 

Canaan }.  Blondwi, 

Deputy  AMistant  A  dministrator  for  Fisheries 
Resoujxx  Management,  National  Marine 
Fisheries  Service. 

|FR  Doc  M-MMM  Fried  11-te-M.  *M  pat) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notioes  to  the  public  o4  (ha 
proposed  issuance  of  rules  and 
regulations.  The  purpose  o(  these  notioes 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to     ttw  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  COMMERCE 

Office  Of  ttM  Secretary 

15  CFR  Part  8c 
(Docket  No.  40923-41231 

Enf  oroamant  of  Nondiscrimination  on 
the  Basis  of  Handicap 

AGENCY:  Department  of  Commerce. 
ACTIOM:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  regulation 
provides  for  the  enforcement  of  section 
504  of  the  Rehabilitation  Act  of  1973.  as 
amended,  which  prohibits 
discrimination  on  the  basis  of  handicap, 
as  it  applies  to  programs  or  activities 
conducted  by  the  Department  of 
Commerce. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  March  21, 1985. 
Comments  should  refer  to  specific 
sections  of  the  regulation. 
address:  Comments  should  be  sent  to: 
Gerald  R.  Lucas,  Director,  OiTice  of  Civil 
Rights,  U.S.  Department  of  Commerce, 
Room  H6010.  Washington,  D.C.  20230. 
Comments  received  will  be  available  for 
public  inspection  in  Room  H6010. 
Department  of  Commerce,  Washington. 
D.C.  20230.  from  8:30  a.m.  to  5:00  p.m. 
Copies  of  this  notice  are  available  on 
tape  for  those  with  impaired  vision. 
They  may  be  obtained  at  the  above 
address. 
FOR  FURTHER  INFORMATION  CONTACT 

Richard  Steams,  Chief.  EEO  Division. 

Room  6010.  Department  of  Commerce. 

Washington,  D.C.  20230.  TDD/VOICE: 

377-5691. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  of  this  proposed  rule  is  to 
provide  for  the  enforcement  of  section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794).  as  it  applies  to 
programs  and  activities  conducted  by 
the  Department  of  Commerce.  As 
amended  by  the  Rehabilitation. 


Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Sec.  119.  Pub.  L 
95-602. 92  Stat  2982).  section  504  of  die 
Rehabilitation  Act  of  1973  states  that 

No  otherwise  qualified  handicapped 
individual  in  the  United  States,  *  *  *  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
irom  the  participation  in.  be  denied  the 
benefits  of.  or  be  subjected  to  discriminatioc 
under  any  program  or  activity  receiving 
Federal  financial  assistance  or  under  any 
program  or  activity  conducted  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  auch  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comptiphensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of  the 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees. 
(29  U.S.C.  794)  (amendment  italicized). 

The  substantive  nondiscrimination 
obligations  of  the  agency,  as  set  forth  in 
this  proposed  rule,  are  identical,  for  the 
most  part,  to  those  established  by 
Federal  regulations  for  programs  or 
activities  receiving  Federal  financial 
assistance.  See  28  CFR  Part  41  (section 
504  coordination  regulation  for  federally 
assisted  programs).  This  general 
parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 
sponsor.  Rep.  James  M.  Jeffords,  that  the 
Federal  Goverrunent  should  have  the 
same  section  S04  obligations  as 
recipients  of  Federal  financial 
assistance.  124  Cong.  Rec.  13.901  (1978) 
(remarks  of  Rep.  Jeffords);  124  Cong. 
Rec.  E2868.  E2670  (daily  ed.  May  17. 
1978)  id.;  124  Cong.  Rec.  13.897  (remarks 
of  Rep.  Brademas):  id.  at  38.552  (remarks 
of  Rep.  Serasin).     , 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 
adaptation  of  a  prototj'pe  prepared  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  729%,  3 
CFR,  1980  Comp..  p.  298)  and  distributed 
to  Executive  agencies  on  April  15, 1983. 

Hiis  regulation  has  also  been 
reviewed  by  the  Equal  Employment 
Opportimity  Commission  under 
Executive  Order  12067  (43  FR  28967.  3 
CFR  1978  Comp..  p.  206). 

interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulations.  All  written 


comments  received  by  the  ilate  specified 
above  will  be  considered  in  determining 
whether  and  what  final  rule  will  be 
issued.  After  all  submitted  comments 
are  reviewed,  the  Deputy  Assistant 
Secretary  for  Administration  will 
publish  in  the  Federal  Register  tfie 
Department's  final  action  on  the 
proposal 

Under  Executive  Order  12291.  die 
Department  must  judge  whether  this 
proposed  regulaticm  is  "major"  and 
therefore  subject  to  the  requirement  that 
a  Regulatory  Impact  Analysis  be 
prepared.  This  proposed  regulation  is 
not  major  because  it  is  not  likely  to 
result  in  an  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets,  lliis  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review,  as  required  by 
Executive  Order  12291. 

The  General  Counsel.  Department  of 
Commerce,  has  certified  under 
provisions  of  the  Regulatory  Flexibility 
Act  that  this  notice  of  proposed 
rulemaking  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  its  effect  will  be  upon 
individuals,  ensuring  that  no  qualified 
handici4>ped  individual  will,  on  the 
basis  of  that  handicap,  be  excluded  fitHn 
participation  in.  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  conducted  by  the  agency  and  is 
not  expected  to  significantly  impact 
small  entities  regarding  costs  of 
compliance  with  the  rule,  costs  of 
completing  paperworic  or  recordkeeping 
requests,  the  competitive  positions  of 
small  entities  in  relation  to  larger 
entities,  cash  flow  and  liquidity  of  small 
entities,  or  the  ability  of  a  sm'ill  entity  to 
remain  in  the  market.  As  a  result  en 
initial  Regulatory  Flexibility  Analysis 
was  not  prepared. 

This  proposed  rulemaking  does  not 
contain  a  collection  of  information 
requirements  for  purposes  of  tfie 
Paperwork  Reduction  Act. 

The  Department  has  determined  that 
this  regulation,  if  adopted,  will  not 
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significantly  affect  the  quality  of  the 
human  environment.  Therefore,  no 
environmental  assessment  of  draft  or 
final  Environmentnal  Impact  Statement 
was  or  will  be  prepared. 

The  Department  determined  that  this 
proposed  rule,  if  adopted,  will  not 
directly  affect  the  coastal  zone  of  any 
state  with  an  approved  coastal  zone 
management  program. 

Section-By-Saction  Analysis 

Secdon  8c.  1    Purpose. 

Section  8c.l  states  the  purpose  of  the 
proposed  rule,  which  is  to  effectuate 
section  119  of  the  RehabiUtation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  program  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

Section  8c.2    Application. 

The  proposed  regulation  applies  to  all 
programs  or  activities  conducted  by  the 
agency. 

Section  8c.3    Definitions. 

"Agency."  For  purposes  of  this 
regulation  "agency"  means  Department 
of  Commerce.  The  Export 
Administration  Review  Board  (EARB) 
located  in  the  International  Trade 
Administration's  Office  of  Export 
Administration  is  covered  by  this 
regulation. 

"Assistant  Attorney  General." 
Assistant  Attorney  General"  refers  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States 
Department  of  Justice. 

"Auxiliary  aids."  Auxiliary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  a  equal 
opportunity  to  participate  in  and  enjoy 
the  bene^ts  of  the  agency's  programs  or 
activities.  The  definition  provides 
examples  of  commonly  used  auxiliary 
aids.  Although  auxiliary  aids  are 
required  explicitly  only  by  S  8c.60{a){l), 
they  may  also  be  necessary  to  meet 
other  requirements  of  the  regiilation. 

"Complete  complaint."  The  definition 
of  "complete  complaint"  enables  the 
agency  to  determine  the  beginning  of  its 
obligation  to  investigate  a  complaint 
(see  S  8c.70(d)). 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs,  28  CFR  41.3(f).  except 
that  the  term  "rolling  stock  or  other 
conveyances"  has  been  added  and  the 


phrase  "or  interest  in  such  property"  has 
been  deleted  to  clarify  its  coverage.  The 
phrase,  "or  interest  in  such  property,"  is 
deleted,  because  the  term  "facility,"  as 
used  in  this  regulation,  refers  to 
structures  and  not  to  intangible  property 
rights.  It  should,  however,  be  noted  that 
the  regulation  applies  to  all  programs 
and  activities  conducted  by  the  agency 
regardless  of  whether  the  facility  in 
which  they  are  conducted  is  owned, 
leased,  or  used  on  some  other  basis  by 
the  agency.  The  term  "facility"  is  used  in 
SS8c.50and8c.70(f). 

"Handicapped  person."  The  definition 
of  "handicapped  person"  is  identical  to 
the  definition  appearing  in  the  section 
504  coordination  regulations  for 
federally  assisted  programs  (28  CFR 
41.31). 

"Qualified  handicapped  person."  The 
definition  of  "qualified  handicapped 
person"  is  a  revised  version  of  the 
definition  appearing  in  the  section '504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.32). 

Subparagraph  (1)  deviates  from 
existing  regulations  for  federally 
assisted  programs  because  of 
intervening  court  decisions.  It  defines 
"qualified  handicapped  person"  with 
regard  to  any  program  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment.  In 
such  programs  a  qualified  handicapped 
person  is  one  who  can  achieve  the 
purpose  of  the  program  without 
modifications  in  the  program  that  would 
result  in  a  fundamental  alteration  in  its 
nature.  This  definition  reflects  the 
decision  of  the  Supreme  Court  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979).  In  that  case, 
the  Court  ruled  that  a  hearing-impaired 
apphcant  to  a  nursing  school  was  not  a 
"qualified  handicapped  person"  because 
her  hearing  impairment  would  prevent 
her  from  participating  in  the  clinical 
training  portion  of  the  program.  The 
Court  found  that  if  the  program  were 
modified  so  as  to  enable  the  respondent 
to  participate  (by  exempting  her  from  • 
the  clinical  training  requirements),  "she 
would  not  receive  even  a  rough 
equivalent  of  the  training  a  nursing 
program  normally  gives."  Id.  at  410.  It 
also  found  that  "the  purpose  of  (the) 
program  was  to  train  persons  who  could 
serve  the  nursing  profession  in  all  the 
customary  ways,"  id.  at  413,  and  that  the 
respondent  would  be  unable,  because  of 
her  hearing  impairment,  to  perform  some 
functions  expected  of  a  registered  nurse. 
It  therefore  concluded  that  the  school 
was  not  required  by  section  504  to  make 
such  modifications  that  would  result  in 
"a  fundamental  alteration  in  the  nature 
of  the  program."  Id.  at  410. 


We  have  incorporated  the  Court's 
language  in  the  definition  of  "qualified 
handicapped  person"  in  order  to  make 
clear  that  such  person  must  be  able  to 
participate  in  the  program  offered  by  the 
agency.  The  agency  is  required  to  make 
modifications  in  order  to  enable  a 
handicapped  applicant  to  participate, 
but  is  not  required  to  offer  a  program  of 
a  fundamentally  different  nature.  The 
test  is  whether,  with  appropriate 
modifications,  the  applicant  can  achieve 
the  purpose  of  the  program  offered;  not 
whether  the  applicant  could  benefit  or 
obtain  results  from  some  other  program 
that  the  agency  does  not  offer.  Although 
the  revised  definition  allows  exclusion 
of  some  handicapped  people  from  some 
programs,  it  requires  that  a  handicapped 
person  who  is  capable  of  achieving  the 
purpose  of  the  program  must  be 
accommodated,  provided  that  the 
modifications  do  not  fundamentally 
alter  the  nature  of  the  program. 

We  encourage  comment  on  paragraph 
(1).  The  language  we  have  proposed 
comes  directly  from  the  Supreme  Court's 
interpretation  of  section  504.  However, 
so  long  as  the  definition  of  "qualified 
handicapped  persons"  remains  faithful 
to  the  statute  and  current  case  law,  we 
are  receptive  to  alternative  language. 

For  programs  or  activities  that  do  not 
fall  under  the  first  subparagraph, 
subparagraph  (2)  adopts  the  existing 
definition  of  "qualified  handicapped 
person"  with  respect  to  services  (28  CFR 
41.32(b))  in  the  coordination  regulation 
for  programs  receiving  Federal  financial 
assistance.  Under  this  definition,  a 
qualified  handicapped  person  is  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  for 
participation  in  the  program  activity. 

"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the  agency 
and  not  to  programs  or  activities  to 
which  it  provides  Federal  financial 
assistance. 

Section  8c.  10    Self-evaluation. 

The  agency  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  504  within  one  year  of  the 
effective  date  of  this  regulation.  The 
process  shall  include  consultation  with 
interested  persons,  including 
consultation  with  handicapped  persons 
or  organizations  representing 
handicapped  persons.  The  self- 
evaluation  requirement  is  present  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.5(b)(2)).  Experience  has 
demonstrated  the  self-evaluation 


Federal  Register  /  Vol.  49,  No.  226  /  Wednesday,  November  21.  1984  /  Proposed  Rules 


process  to  be  a  valuable  means  of 
establishing  a  working  relationship  with 
handicapped  persons  that  promotes 
both  effective  and  efficient 
implementation  of  section  504. 

Section  8c.lt    Notice. 

Section  8c.ll  requires  the  agency  to 
disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  include,  for  example, 
the  publication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  agency's  programs  and 
activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

Section  8C.30    Geneml  prohibitions 
against  discrimination. 

Section  8c.30  is  an  adaptation  of  the 
corresponding  section  of  the  section  S04 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in  §  8c.30 
establish  the  general  principles  for 
analyzing  whether  any  particular  action 
of  the  agency  violates  this  mandate. 
These  principles  serve  as  the  analytical 
foundation  for  the  remaining  sections  of 
the  regulation.  Whenever  the  agency  has 
violated  a  provision  in  any  of  the 
subsequent  sections,  it  has  also  violated 
one  of  the  general  prohibitions  found  in 
S  8C.30.  When  there  is  no  applicable 
subsequent  provision,  the  general 
prohibitions  stated  in  this  section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  handicapped 
persons.  The  agency  may  not  refuse  to 
provide  a  handicapped  person  with  an 
equal  opportunity  to  participate  in  or 
benefit  from  its  program  simply  because 
the  person  is  handicapped.  Such 
blatantly  exclusionary  practices  often 
result  from  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  (e.g., 
epileptics,  hearing-impaired  persons, 
persons  with  heart  ailments)  from 
participation  in  programs  or  activities 
without  regard  to  an  individual's  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essential  eligibility  requirements  for 
participation  in  the  activity  in  question. 
It  would  be  permissible,  therefore,  to 


exclude  without  an  individual 
evaluation  all  persons  who  are  blind  in 
both  eyes  from  eligibility  for  a  license  to 
operate  a  commercial  vehicle  in 
interstate  commerce:  but  it  may  not  be 
permissible  to  automatically  disqualify 
all  those  who  are  blind  in  just  one  eye. 

Section  504.  however,  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment.  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilides  in  which  the 
program  is  conducted  are  inaccessible. 
Subparagraph  (b](l)(iii],  therefore, 
requires  that  the  opportunity  to 
participate  or  benefit  afforded  to  a 
handicapped  person  be  as  effective  as 
that  afforded  to  others.  The  later 
sections  on  program  accessibility 
(SS  8c.50-8c51)  and  communications 
(§  8c.60)  are  specific  applications  of  this 
principle. 

Despite  die  mandate  of  paragraph  (d) 
that  the  agency  administer  its  programs 
and  activities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  handicapped  persons, 
paragraph  (b)(l)(iv),  in  conjimction  with 
paragraph  (d),  permits  the  agency  to 
develop  separate  or  different  aids, 
benefits,  or  services  when  necessary  to 
provide  handicapped  persons  with  an 
equal  opportunity  to  participate  in  or 
benefit  from  the  agency's  programs  or 
activities.  Paragraph  (b)(l)(iv)  requires 
that  different  or  separate  aids,  benefits, 
or  services  be  provided  only  when 
necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  handicapped  person  still  has 
die  right  to  choose  to  participate  in  the 
program  that  is  not  designed  to 
accommodate  handicapped  persons. 

Paragraph  (b)(l)(v]  prohibits  the 
agency  iram  denying  a  qualified 
handicapped  person  the  opportunity  to 
participate  as  a  member  of  a  planning  or 
advisory  board. 

Paragraph  (b)(l)(vi)  prohibits  the 
agency  from  limiting  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
any  aid,  benefit,  or  service. 

Paragraph  (b)(3)  prohibits  the  agency 
from  utilizing  criteria  or  methods  of 
administration  that  deny  handicapped 
persons  access  to  the  agency's  programs 
or  activities.  The  phrase  "criteria  or 
methods  of  administration"  refers  to 
official  written  agency  policies  and  the 
actual  practices  of  the  agency.  This 
subparagraph  prohibits  both  overUy 
exclusionary  policies  or  practices  and 
nonessential  policies  and  practices  that 


are  neutral  on  tbeir  face,  but  deny 
handicapped  persons  in  effective 
opportiuiity  to  participate. 

Paragraph  (b)(4)  specifically  applies 
the  prohibition  enunciated  in 
S  8c.30(b)(3)  to  the  process  of  selecting 
sites  for  contruction  of  new  facilities  or 
existing  facilities  to  be  used  by  the 
agency.  Paragraph  (b)(*)  does  not  apply 
to  construction  of  additional  buildings  at 
an  existing  site. 

Paragraph  (bK5)  prohibits  the  agency. 
in  the  selection  of  procurement 
contractors,  from  using  criteria  Aat 
subject  qualified  handicapped  persons 
to  discrimination  on  the  basis  of 
handicap. 

Paragraph  (b)(6)  prohibits  the  agency 
from  discriminating  against  qualified 
handicapped  persons  on  the  basis  of 
handicap  in  the  granting  of  licenses  or 
certification. 

A  person  is  a  "qualified  handicapped 
person"  with  respect  to  licensing  or 
certification,  if  he  or  she  can  meet  the 
essential  eligibility  requirements  for 
receiving  the  license  or  certification  [see 
S  8C.30). 

In  addition,  the  agency  may  not 
establish  requirements  for  the  programs 
or  activities  of  licensees  or  certified 
entities  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  handicap.  For  example,  the 
agency  must  comply  with  this 
requirement  when  establishing  safety 
standards  for  the  operations  of 
licensees.  In  that  case  the  agency  must 
ensure  that  standards  that  it 
promulgates  do  not  discriminate  against 
the  emplo3rment  of  quahfied 
handicapped  persons  in  an 
impermissible  manner. 

Paragraph  (b)(6)  does  not  extend 
section  504  directly  to  the  programs  or 
activities  of  Ucensees  or  certified 
entities  themselves.  The  programs  or 
activities  of  Federal  Ucensees  or 
certified  entities  are  not  themselves 
federally  conducted  programs  or 
activities  nor  are  they  programs  or 
activities  receiving  Federal  financial 
assistance  merely  by  virtue  of  the 
Federal  license  or  certificate.  However. 
as  noted  above,  section  504  may  affect 
the  content  of  the  rules  establii^ied  by 
the  agency  for  the  operation  of  the 
program  or  activity  of  the  licensee  (V 
certified  entity,  an  thereby  indirecUjr 
affect  limited  aspects  of  their 
operations. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  order  that  are  designed  to 
benefit  only  handicapped  persons  or  a 
given  class  of  handicapped  persons  may 
be  limited  to  those  handicapped 
persons. 
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SecUon  8c.40    EmploymenL 

Section  8c.40  prohibits  discrimination 
on  the  basis  of  handicap  in  employment 
by  Executive  agencies.  This  regulation  is 
in  accord  with  a  recent  decision  of  the 
Fifth  Circuit  that  holds  that,  despite  the 
resulting  overlap  of  coverage  with 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791),  Congress  intended 
section  504  to  cover  the  employment 
practices  of  Executive  agencies.  The 
court  also  held  that  in  order  to  give 
effect  to  both  section  504  and  section 
501,  the  administrative  procedures  of 
section  501  must  be  followed  in 
processing  section  504  complaints. 
Prewitt  V.  United  States  Postal  Service, 
662  F.2d  292  (5th  Cir.  1981). 

Consistent  with  that  decision,  this 
section  provides  that  the  standards, 
requirements  and  procedures  of  section 
501  of  the  Rehabilitation  Act,  as 
established  in  regulations  of  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  at  29  CFR  Part  1613.  shall  be 
those  applicable  to  employment  in 
federally  conducted  programs  or 
activities.  In  addition  to  this  section, 
S  8c70(b)  of  this  regulation  speciBes 
that  the  agency  will  use  the  existing 
EEOC  procedures  to  resolve  allegations 
of  employment  discrimination. 
Responsibility  for  coordinating 
enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment  is 
assigned  to  the  EEOC  by  Executive 
Order  12067  (3  CFR,  1979  Comp.,  p.  206). 
Under  this  authority,  the  EEOC 
establishes  government-wide  standards 
on  nondiscrimination  in  employment  on 
the  basis  of  handicap. 

Section  8c.49    Program  accessibility: 
Discrimination  prohibited. 

Section  8C.49  states  the  general 
nondiscrimination  principle  underlying 
the  program  accessibility  requirements 
of  sections  8c.49  and  8c.50. 

Section  8c.50    Program  accessibility: 
Existing  facilities. 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.56-58),  with  certain 
modifications.  Thus,  8c.50  requires  that 
the  agency's  program  or  activity,  when 
viewed  in  its  entirety,  be  readily 
accessible  to  and  usable  by 
handicapped  persons.  The  regulation 
also  makes  clear  that  the  agency  is  not 
required  to  make  eaeh  of  its  existing 
facilities  accessible  (§  8c.50(a)(l)). 
However,  {  8c50,  unlike  28  CFR  41.56- 
57,  places  explicit  limits  on  the  agency's 


obligation  to  ensure  program 
accessibility  (S  8c.50(a)(2)). 

Paragraph  (a)(2)  generally  codifies 
recent  case  law  that  defines  the  scope  of 
the  agency's  obligation  to  ensure 
program  accessibility.  This 
subparagraph  provides  that  in  meeting 
the  program  accessibility  requirement 
the  agency  is  not  required  to  take  any 
action  that  would  result  in  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity  or  in  undue 
financial  and  administrative  burdens.  A 
similar  limitation  is  provided  in 
S  8c.60(e).  This  provision  is  based  on  the 
Supreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979),  that  section 
504  does  nor  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis. 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See.  e.g..  Dopico  v.  Goldschmidt,  687 
F.2d  644  (2d  Cir.  1982);  American  Public 
Transit  Associate  v.  Lewis  (APTA),  655 
F.2d  1272  p.C.  Cir.  1981).  Thus,  in  APTA 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  applied 
the  Davis  language  and  invalidated  the 
section  504  regulations  of  the 
Department  of  Transportation.  The  court 
in  APTA  noted  "that  at  some  point  a 
transit  system's  refusal  to  take  modest, 
affirmative  steps  to  accommodate 
handicapped  persons  might  well  violate 
section  504.  But  E)OT  rules  do  not 
mandate  only  modest  expenditures.  The 
regulations  require  extensive 
modifications  of  existing  systems  and 
impose  extremely  heavy  financial 
burdens  on  local  transit  authorities."  655 
F.2d  at  1278. 

The  inclusion  of  paragraph  (a)(2)  is  a 
effort  to  conform  the  agency's  regulation 
implementing  section  504  to  the  Supreme 
Court's  interpretation  of  the  statute  in 
Davis  as  well  as  to  the  decisions  of 
lower  courts  following  the  Davis 
opinion.  This  subparagraph 
acknowledges,  in  light  of  recent  case 
law,  that  in  some  situations,  certain 
accommodations  for  a  handicapped 
person  may  so  alter  an  agency's 
program  or  activity,  or  entail  such 
extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
discriminatory.  The  failure  to  include 
such  a  provision  could  lead  to  judicial 


invalidation  of  the  regulation  or  reversal 
of  a  particular  enforcement  action  taken 
pursuant  to  the  regulation. 

This  subparagraph,  however,  does  not 
establish  an  absolute  defense;  it  does 
not  relieve  the  agency  of  all  obligations 
to  handicapped  persons.  Although  the 
agency  is  not  required  to  take  actions 
that  would  result  in  a  fundamental 
alteration  in  the  nature  of  a  program  or 
activity  or  in  undue  financial  and 
administrative  burdens,  it  nevertheless 
must  take  any  other  steps  necessary  to 
ensure  that  handicapped  persons 
receive  the  benefits  and  services  of  the 
federally  conducted  program  or  activity. 

It  is  our  view  that  compliance  with 
S  8c.50(a)  would  in  most  cases  not  result 
in  undue  financial  and  administrative 
burdens  on  the  agency.  In  determining 
whether  financial  and  administrative 
burdens  are  undue,  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  should  be  considered.  The 
burden  of  proving  that  compliance  with 
S  8c.50  would  fundamentally  alter  the 
nature  of  a  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens  rests  with  the 
agency.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  Any  person 
who  believes  that  he  or  she  or  any 
specific  class  of  persons  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliance 
procedures  established  in  \  8c.70. 

Paragraph  (b)(1)  sets  forth  a  number 
of  means  by  which  program 
accessibility  may  be  achieved,  including 
redesign  of  equipment,  reassignment  of 
services  to  accessible  buildings,  and 
provisions  of  aids.  In  choosing  among 
methods,  the  agency  shall  give  priority 
consideration  to  those  that  will  be 
consistent  with  provision  of  services  in 
the  most  integrated  settings  appropriate 
to  the  needs  of  handicapped  persons. 
Structural  changes  in  existing  facilities 
are  required  only  when  there  is  no  other 
feasible  way  to  make  the  agency's 
program  accessible.  The  agency  may 
comply  with  the  program's  accessibility 
requirement  by  delivering  service  at 
alternate  accessible  sites  or  making 
home  visits  as  appropriate. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b),  the  agency  must 
make  any  necessary  structural  changes 
in  facilities  as  soon  as  practicable,  but 
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in  no  event  later  than  three  years  after 
the  effective  date  of  this  regulation. 
Where  structural  modifications  are 
required,  a  transition  plan  shall  be 
developed  within  six  months  of  the 
effective  date  of  this  regulation.  Aside 
from  structural  changes,  all  other 
necessary  steps  to  achieve  compliance 
shall  be  taken  within  sixty  days.  The 
Department  of  Justice  is  considering 
whether  and  to  what  degree  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app.) 
is  applicable  to  the  proposed 
consultation  requirement  included  in 
S  8c.50(d). 

Section  8c.51    Program  accessibility: 
New  construction  and  alterations. 

Overlapping  coverage  exists  with 
respect  to  new  construction  under 
section  504.  section  502  of  the 
Rehabilitation  Act  of  1973  as  amended 
(29  U.S.C.  792),  and  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157).  Section  8c.51  provides 
that  those  buildings  that  are  constructed 
or  altered  by,  on  behalf  of,  or  for  the  use 
of  the  agency  shall  be  designed, 
constructed,  or  altered  to  be  readily 
accessible  to  and  usable  by 
handicapped  persons  in  accordance 
with  41  CF'R  101-19.600  to  101-19.607 
(1982).  This  standard  was  promulgated 
pursuant  to  the  Architectural  Barriers 
Act  of  1968,  as  amended  (42  U.S.C.  4151- 
4157).  We  believe  that  it  is  appropriate 
to  adopt  the  existing  Architectural 
Barriers  Act  standard  for  section  504 
compliance  because  new  and  altered 
buildings  subject  to  this  regulation  are 
also  subject  to  the  Architectural  Barriers 
Act  and  because  adoption  of  the 
standard  will  avoid  duplicative  and 
possibly  inconsistent  standards. 

Existing  buildings  leased  by  the 
agency  after  the  effective  date  of  this 
regulation  are  not  required  to  meet  the 
new  construction  standard.  They  are 
subject,  however,  to  the  requirements  of 
5  8C.50. 

Section  8c.60    Communications. 

Section  8C.60  requires  the  agency  to 
take  appropriate  steps  to  ensure 
effective  communication  with  persoimel 
of  other  Federal  entities,  applicants, 
participants,  and  members  of  the  public. 
These  steps  shall  include  procedures  for 
determining  when  auxiliary  aids  are 
necessary  under  S  8c.60(a](l)  to  afford  a 
handicapped  person  an  equal 
opportunity  to  participate  in,  and  enjoy 
the  benefits  of,  the  agency's  program  or 
activity.  They  shall  also  include  an 
opportunity  for  handicapped  persons  to 
request  the  auxiliary  aids  of  their 
choice.  This  expressed  choice  shall  be 
given  primary  consideration  by  the 
agency  S  8c.60(a](l)(i).  The  agency  shall 


honor  the  choice  unless  it  can 
demonstrate  that  another  efiective 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 
required  under  §  8c.60(e).  That 
paragraph  limits  the  obligation  of  the 
agency  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it  [see  supra  preamble 
§  8c.50(a)(3)).  Unless  not  required  by 
§  8c.60(e],  the  agency  shall  provide 
auxiliary  aids  at  no  cost  to  the 
handicapped  person. 

It  is  our  view  that  compUance  with 
§  8c.60  would  in  most  cases  not  result  in 
undue  financial  and  administrative 
burdens  on  the  agency.  In  determining 
whether  financial  and  administrative 
burdens  are  undue,  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  should  be  considered.  The 
burden  of  proving  that  compliance  with 
S  8C.60  would  fundamentally  alter  the 
nature  of  a  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens  rests  with  the 
agency.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conslusion.  Any  person 
who  beUeves  that  he  or  she  or  any 
specific  class  of  persons  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliance 
procedures  established  in  S  8c.70. 

In  some  circumstances,  a  notepad  and 
written  materials  may  be  sufficient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be,  particularly  where  the  hearing- 
impaired  applicant  or  participant  is  not 
skilled  in  spoken  or  written  language. 
Then,  a  sign  language  interpreter  may  be 
appropriate.  For  vision-impaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 
general,  the  agency  intends  to  make 
clear  to  the  public:  (1)  The 
communications  services  it  offers  to 
afford  handicapped  persons  an  equal 
opportunity  to  participate  in  or  benefit 
from  its  programs  or  activities,  (2)  the 
opportunity  to  request  a  particular  mode 
of  communication,  and  (3)  the  agency's 
preferences  regarding  auxiliary  aids  if  it 
can  demonstrate  that  several  different 
modes  are  effective. 

The  agency  shall  ensure  effective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  hearings  conducted  by  the  agency. 


Auxiliary  aids  must  be  afforded  where 
necessary  to  ensure  effective 
communication  at  the  proceedings.  If 
sign  language  interpreters  are  necessary, 
the  agency  may  require  that  it  be  given 
reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter.  Moreover,  the  agency  need 
not  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 
nature  (5  c.60(a)(l)(ii)).  For  example,  the 
agency  need  not  provide  eye  glasses  or 
hearing  aids  to  appUcants  or 
participants  in  its  programs.  Similarly, 
the  regulation  does  not  require  the 
agency  to  provide  wheelchairs  to 
persons  with  mobility  impairments. 

Paragraph  (b)  requires  the  agency  to 
provide  information  to  handicapped 
persons  concerning  accessible  services, 
activities,  and  facilities.  Paragraph  (c) 
requires  the  agency  to  provide  signage 
at  inaccessible  facilities  that  directs 
users  to  locations  with  information 
about  accessible  facilities. 

Paragraph  (d)  requires  the  agency  to 
take  appropriate  steps  to  ensure  that 
information  regarding  section  504  rights 
and  protections  that  is  supplied  to 
employees,  appUcants,  participants, 
beneficiaries,  and  other  interested 
persons  under  S  8c.ll  is  effectively 
communicated  to  handicapped  persons. 

Section  8c.  70    Compliance  procedures. 

Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agency  will  process  employment 
complaints  according  to  procedures 
established  in  existing  regulations  of  the 
EEOC  (29  CFR  Part  1613)  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791). 

The  agency  is  required  to  accept  and 
investigate  all  complete  complaints 
(S  8c.70(d)).  If  it  determines  that  it  does 
not  have  jurisdiction  over  a  complaint  it 
shall  promptly  notify  the  complainant 
and  make  reasonable  efforts  to  refer  the 
complaint  to  the  appropriate  entity  of 
the  Federal  government  (J  8c.70(e)). 

Paragraph  (f)  requires  the  agency  to 
notify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 
or  section  502  was  designed, 
constructed,  or  altered  in  a  maimer  that 
does  not  provide  ready  access  and  use 
to  handicapped  persons. 

Paragraph  (g)  requires  the  agency  to 
provide  to  the  complainant,  in  writing, 
findings  of  fact  and  conclusions  of  law, 
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the  relief  granted  if  noncompliaiice  is 
found,  and  notice  of  the  right  to  appeal 
li  cTOXg}}.  One  appeal  within  the 
agency  shall  be  provided  (§  cJO)li)].  The 
appeal  will  not  be  heard  by  the  same 
person  who  made  the  initial 
determination  of  compliance  or 
noncompliance  (S  c.70Hi))- 

Paragraph  (1)  permits  the  agency  to 
delegate  its  authority  for  investigating 
complaints  to  other  Federal  agencies. 
However,  the  statutory  obligation  of  the 
agency  to  make  a  final  determination  of 
compliance  or  noncompliance  may  not 
be  delegated. 

List  of  Sobfects  fai  15  CFR  Part  Sc 

Blind  Civil  rights.  Deaf.  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped. 
Nondiscrimination,  Physically 
handicapped. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Part  8c  be 
added  to  Chapter  15,  subtiUe  A  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

Dated:  September  2a  1964. 
Otto  Wolff. 

Deputy  Assistant  Secretary  for 
Administration. 

PART  fc— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACnVIHES  CONDUCTED  BY  THE 
DEPARTMENT  OF  COMMERCE 

Sec 

8c.l    Purpose. 

8a2    AppHcatkm. 

8c.3    Definitiom. 

8c.4-8c^    [Reserved] 

8c.lO    Self -evahia  boo. 

Sell     Notice. 

8clZ-ec.2g    IReserved) 

8c.30    General  pmhiNtions  against 

discrimination. 
tctl-tcJS    [Reservedl 
8c.40    Employment. 
8c41-Sc.48    [Reserved] 
8c49    Program  acce8sibiHt3r: 

Disoiminination  prohibited. 
tcJSO    Prfsram  accessibibty:  Existing 

faciiuies. 
8c.51    Prugrdm  accessibility:  New 

construction  and  alterations. 
8c52-ac.59  (Reser\edJ 
'8c.60  Communications. 
8c.61-8cee  [Reserved] 
8c.70  Compiiance  procedures. 
8c7l-ac99  [Reserved] 
AadKMky:  20  U.S.C.  7M. 

SScI    Purpose. 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation.  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendm<  nts  of  1978,  which  amended 


section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Services. 

98C.2   Application. 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  agency. 

§8e.3    DeHnltlmis. 

For  purposes  of  this  part,  the  term — 

"Agency"  means  Department  of 
Commerce. 

"Assistant  Attorney  General"  means 
the  Assistant  Attorney  General.  Civil 
Rights  Division.  United  States 
Department  of  Justice. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  hSve  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of. 
pro-ams  or  activities  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  Brailled  materials, 
audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  [TDD's).  interpreters, 
notetakers.  written  materials,  and  other 
similar  services  and  devices. 

"Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  actions  in 
sufficient  detail  to  inform  the  agency  of 
the  nature  and  date  of  the  alleged 
violation  of  section  504.  It  shall  be 
signed  by  the  complainant  or  by 
someone  authorized  to  do  so  on  his  or 
her  behalf.  Complaints  filed  on  behalf  of 
classes  or  third  parties  shall  describe  or 
identify  (by  name  if  possible)  the  alleged 
victims  of  discrimination. 

"Fadhty"  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Handicapped  person"  means  any 
person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 
As  used  in  this  definition,  the  phrase: 

(1)  "Physical  or  mental  impairment" 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 


sense  organs;  respiratory,  including 
speech  organs;  cardiovasculan 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic  skin:  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
'  mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  bnt  is  not 
limited  to.  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alcoholism. 

(2)  "Major  life  activities"  includes 
fimctions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of.  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  "Is  regarded  as  having  an 
impairment"  means — 

(i]  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment. 

"Qualified  handicapped  person" 
means — 

(1)  With  respect  to  any  agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  t^e  program  or  activity 
that  would  result  in  a  fundamental 
alteration  in  its  nature;  and 

(2)  With  respect  to  any  other  program 
or  activity,  a  handicapped  person  who 
meets  the  essential  eligibility 
requirements  for  participation  in,  or 
receipt  of  benefits  from,  that  program  or 
activity. 

"Section  504"  means  secticm  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112,  87  Stat.  394  (29  U.S.C.  794)).  as 
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amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516,  88 
Stat.  1617),  and  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L  95-602,  92 
Stat.  2955).  As  used  in  this  part,  section 
504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agencies  and  not  to  federally  assisted 
programs. 

§8c.4-8c.9    [Rassrved] 

§ac.10    S«H-«valuation. 

(a)  The  agency  shall,  within 'one  year 
of  the  effective  date  of  this  part, 
evaluate,  with  the  assistance  of 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons,  its 
current  policies  and  practices,  and  the 
effects  thereof,  that  do  not  or  may  not 
meet  the  requirements  of  this  part,  and, 
to  the  extent  modification  of  any  such 
policies  and  practices  is  required,  the 
agency  shall  proceed  to  make  the 
necessary  modifications. 

(b)  The  agency  shall,  for  at  least  three 
years  following  completion  of  the 
evaluation  required  under  paragraph  (a) 
of  this  section,  maintain  on  file  and 
make  available  for  public  inspection — 

(1)  A  list  of  the  interested  persons 
consulted; 

(2)  A  description  of  areas  examined 
and  any  problems  identified:  and 

(3)  A  description  of  any  modifications 
made. 

§80.11    NoUca. 

The  agency  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  information  available  to 
them  in  such  manner  as  the  agency  head 
finds  necessary  to  apprise  such  persons 
of  the  protections  against  discrimination 
assured  them  by  section  504  and  this 
regulation. 

§8c.12-«c.2«    [Reserved] 

§  8C.30    Gsnaral  protilbttions  against 
discrimination. 

(a)  No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

(b)  (1)  The  agency,  in  providing  any 
aid,  benefit,  or  service,  may  not.  directly 
or  through  contractual,  licensing,  or 


other  arrangements,  on  the  basis  of 
handicap — 

(i)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  in 
or  benefit  from  the  aid,  benefit,  or 
service; 

(ii)  Afford  a  qualified  handicapped 
person  the  opportunity  to  participate  in 
or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  handicapped 
person  with  an  aid.  benefit,  or  service 
that  is  not  as  effective  in  affording  equal 
opportimity  to  obtain  the  same  result,  to 
gain  the  same  benefit,  or  to  reach  the 
same  level  of  achievement  as  that 
provided  to  others; 

(iv)  Provide  defferent  or  separate  aid, 
benefits,  or  services  to  handicaped 
persons  or  to  any  class  of  handicapped 
persons  than  is  provided  to  others 
unless  such  action  is  necessary  to 
provide  qualified  handicapped  persons 
with  aid,  benefits,  or  services  that  are  as 
effective  as  those  provided  to  others; 

(v)  Deny  a  quaUfied  handicapped 
person  the  opportunity  to  participate  as 
a  member  of  planning  or  advisory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
handicapped  person  in  the  enjoyment  t}f 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
the  aid.  benefit,  or  service. 

(2)  The  agency  may  not  deny  a 
qualified  handicapped  person  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  agency  may  not,  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  handicapped 
persons  to  discrimination  on  the  basis  of 
handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(4)  The  agency  may  not,  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  handicapped  persons  from, 
deny  them  the  benefits  of,  or  otherwise 
subject  them  to  discrimination  under 
any  program  or  activity  conducted  by 
the  agency;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(5)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  usa 


criteria  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap. 

(6)  The  agency  may  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap,  nor  may  the 
agency  establish  requirements  for  the 
programs  or  activities  of  licensees  or 
certified  entities  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap.  However,  the 
programs  or  activities  of  entities  that  are 
licensed  or  certified  by  the  agency  are 
not,  themselves,  covered  by  this  part 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
order  to  handicapped  persons  or  the 
exclusion  of  a  specific  class  of 
handicapped  persons  from  a  program 
limited  by  Federal  statute  or  Executive 
order  to  a  different  class  of  handicapped 
persons  is  not  prohibited  by  this  part 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  handicapped  persons. 

§8c.31-8c.39    [RaswYSd] 


S8C.40    En 

No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
subjected  to  discrimination  in 
employment  under  any  program  or 
activity  conducted  by  the  agency.  The 
definitions,  requirements  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  established  in  29  CFR  Part  1613, 
shall  apply  to  employment  in  federally 
conducted  programs  or  activities. 

§8c.41-8c49    [Rassrvsd] 

9  Sc49    Program  accassibttlty: 
Discrintlnation  prohlMtsd. 

Except  as  otherwise  provided  in 
SS  8c.50  and  9c.51,  no  qualified 
handicapped  person  shall  because  the 
agency's  facilities  are  inaccessible  to  or 
unusable  by  handicapped  persons,  be 
denied  the  benefits  of.  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

SSc.50    Program  accassiblNty:  Existing 


(a)  General.  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  handicapped  persons.  This 
paragraph  does  not — 

(1)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facilities 
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accessible  to  and  usable  by 
handicapped  perscms; 

(2)  Require  the  agency  to  take  any 
action  that  it  can  demonatrate  wouid 
resuh  in  a  fundamental  alteration  in  the 
natiire  of  a  pro-am  or  activity  ot  in 
undue  finaociaT  and  administrative 
burdens.  In  those  circumstances  where 
agency  personal  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  Bnancial  and 
administrative  burdena,  the  agency  has 
the  burden  of  proving  that  contpliance 
with  f  te.50(a)  would  result  in  such 
alterations  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  agency  head  after  considering  all 
agency  resources  available  for  use  in  the 
funding  and  opera  bon  of  the  conducted 
program  or  activity,  and  must  be 
accompanied  by  a  written  atatcsient  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  would  result  in  such  an 
alteration  or  such  burdens,  the  agency 
shall  take  any  other  actim  that  would 
not  result  in  such  an  alteration  or  such 
burdens  but  would  nevertheless  ensure 
that  handicapped  persons  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  agency  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  assignment  of  aids 
to  beneficiaries,  home  visits,  delivery  of 
services  at  alternate  accessible  sites, 
alteration  of  existing  facilities  and 
construction  of  new  facilities,  use  of 
accessible  rolling  stock,  or  any  other 
methods  that  result  in  making  its 
programs  or  acti\ities  readily  accessible 
to  and  usable  by  handicapped  persons. 
The  agency  is  not  required  to  make 
stnicturjt!  chanj>es  in  existing  facilities 
where  other  methods  are  effective  in 
achieving  coir.pliance  with  this  section. 
The  agency,  in  making  alterations  in 
existing  buildings,  shall  meet 
accessibility  requirements  to  the  extent 
compelled  by  the  Architectural  Barriers 
Act  of  1968.  as  amended  (42  U.S.C.  4151- 
4157).  and  any  regulations  implementing 
it.  In  choosing  among  available  methods 
for  meeting  the  requirements  of  this 
section,  the  agency  shall  give  priority  to 
those  methods  that  offer  iwogramt  and 
activities  to  qualified  handicapped 
persons  in  the  moat  integrated  setting 
appropriate. 

(c)  Time  Period  for  compliance.  The 
agency  shall  comply  with  the  obligations 
established  under  this  section  within 
sixty  days  of  the  effective  dale  of  thia 
part  except  that  where  structural 
change*  in  facilities  are  undertaken. 


such  changes  shall  be  made  within  three 
years  of  the  effective  date  of  this  part, 
but  in  any  event  as  expeditiously  as 
possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  agency  shall  develop, 
within  six  months  of  the  effective  date 
of  this  part,  a  transition  plan  setting 
forth  the  steps  necessary  to  complete 
such  changes.  The  plan  shall  be 
developed  with  the  assistance  of 
interested  persons,  including 
handicapped  persons  or  organization* 
representing  handicapped  persons.  A 
copy  of  the  transition  plan  shall  be 
made  available  for  public  inspection. 
The  plan  shall,  at  a  mimmimi — 

(1)  Identify  physical  obstacles  in  the 
agency's  faalities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  handicapped  persons; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  ^jecify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and.  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period; 

(4)  Indicate  the  official  resporuible  for 
implementation  of  the  plan;  and 

(5)  Identify  the  persons  or  groups  with 
whose  assistance  the  plan  was 
prepared. 

§  8C.51    Pioqia»»  accassibiRty:  Naw 
construction  and  alterMion*. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  handicapped  persons. 
The  definitions,  requirements,  and 
standards  of  the  Architectural  Barriers 
Act  (42  U.S.C.  4151-4157),  as  established 
in  41  CFR  1 101-19.800  to  101-19.607, 
apply  to  buildings  covered  by  this 
section. 

§8c.52-8c.M    IReaarvadl 

S8C.60    Communications. 

(a)  The  agency  shall  take  appropriate 
steps  to  ensure  effective  communication 
with  applicants,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(1)  The  agency  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  a  handicapped 
person  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
agency. 


(i)  In  determining  what  type  of 
aujdiiary  akl  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  handicapped  persons. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  telecommunications  devices 
for  deaf  persons  (TDD's)  or  equally 
effective  telecommunication  systems 
shall  be  used. 

(b)  The  agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  provide  signage 
at  a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  The  agency  shall  take  appropriate 
steps  to  provide  handicapped  persons 
with  information  regarding  their  section 
504  rights  under  the  agency's  programs 
or  activities. 

(e)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  imdue  financial 
and  administrative  burdens.  In  those 
circumstances  where  agency  persormel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  agency  has  the  burden  of  proving 
that  compliance  with  S  8c.60  would 
result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  after 
considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
required  to  comply  with  this  section 
would  result  in  such  an  alteration  or 
such  burdens,  the  agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that,  to  the 
maximum  extent  possible,  handicapped 
persons  receive  the  benefits  and 
services  of  the  program  or  activity. 
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§8c.61-8c69    (Ravarvwll 

%  vC.70    CofnpHanca  procaAifaa. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  the  agency. 

(b)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
in  29  CFR  Part  1613  pursuant  to  section 
501  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  791). 

(c)  Responsibility  for  implementation 
and  operation  of  this  section  shall  be 
vested  in  the  Director,  OfTice  for 
Personnel  and  Civil  Rights,  who  shall 
perform,  or  designate  someone  to 
perform,  the  duties  of  the  agency  as  set 
forth  in  subsections  (d)  through  (h)  of 
this  section. 

(d)  The  agency  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  filed  within  180  days 
of  the  alleged  act  of  discrimination.  The 
agency  may  extend  this  time  time  period 
for  good  cause. 

(e)  If  the  agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction, 
it  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  appropriate 
government  entity. 

(f)  The  agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157),  or 
section  502  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  792),  is  not 
readily  accessible  to  and  usable  by 
handicapped  persons. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  agency  shall  notify  the 
complainant  of  the  reaults  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  agency  of  the  letter 
required  by  i  8c.70(g).  The  agency  may 
extend  this  time  for  good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  Assistant 
Secretary  for  Adininistration,  who  shall 
perform  or  designate  someone  to 
perform,  the  duties  of  the  agency  as  set 
forth  in  subsection  (j)  of  this  section. 


(j)  The  agency  shall  notify  the 
complainant  of  the  results  of  the  appeal 
within  60  days  of  the  receipt  of  the 
request  If  the  agency  determines  that  it 
needs  additional  information  from  the 
complainant,  it  shall  have  60  days  from 
the  date  it  receives  the  additional 
information  to  make  its  determination 
on  the  appeal. 

(k)  The  limits  cited  in  (g)  and  (j)  above 
may  be  extended  with  the  permission  of 
the  Assistant  Attorney  General 

(1)  The  agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
final  determination  may  not  be  so 
delegated. 

§8c.71-«c99    [Rasavad] 

[FR  Doc  M-aa6Z2  Filed  n-20-M;  »:M  •n) 
BIUJNGCOOC  X1ft-a^-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  193 

{OPP-00000/P359;  PH-FR  271»-2] 

O-Ethyt  0-{4-(M«thyttttk))Ph«nyl]  S- 
Propyt  Phosphorodlthloate;  Proposed 
Revocaton 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  the 
revocation  of  a  food  additive  regulation 
for  residues  of  the  insecticide  O-ethyl  O- 
[4-(mehtylthio)PhenylJ  S-propyl 
phophorodithioate.  EPA  is  initiating  this 
action. 

date:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
00000/P359],  must  be  received  on  or 
before  January  22.  1985. 
ADDRESS:  By  mail,  submit  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Divivision 
(TS-757C).  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
D.C.  20460. 

In  person,  deliver  comments  to,  Rm. 
236,  CM  No.  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidenti'al 


may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  ajn.  to  4  pan.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHBI  INTORMATIOW  CONTACT: 

By  mail:  Jay  S.  Ellenberger.  Product 
Manager  (PM)  12,  Registration  Division 
(TS-7e7C),  Environmental  Protection 
Agency.  401  M.  St.,  SW..  Washington. 

D.C.  204ea 

Office  location  and  telephone  number 
Rm.  205,  CM  #2.  1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703- 
557-2386). 

SUPPLEMENTARY  INFORMATION: 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Agency  is  issuing  a  related 
document  that  establishes  a  tolerance 
for  residues  of  the  insecticide  O-ethyl  O- 
[4-(methylthio)phenyl]  S-propyl 
phosphorodithioate  (also  know  as 
Bolstar)  (40  CFR  180374)  in  or  on 
cottonseed  at  5  parts  per  million  (ppm) 
and  a  document  that  establishes  a  feed 
additive  regulation  for  this  insecticide 
on  cottonseed  hulls  at  10  ppm  (21  CFR 
561.233).  The  regulations  pertaining  to 
pesticide  chemicals  in  processed  food 
(21  CFR  17ai9)  provide,  in  part  that 
when  pesticide  chemical  residues  occur 
in  processed  foods  owing  to  the  use  of 
raw  agricultural  commodities  that 
contained  a  pesticide  chemical  in 
conformity  with  a  tolerance  prescribed 
under  section  408  of  the  Federal  Food 
Drug,  and  Cosmetic  Act,  the  processed 
food  will  not  be  regarded  as  adulterated 
so  long  as  the  concentration  of  the 
residue  in  the  processed  food  when 
ready  to  eat  is  not  greater  than  the 
tolerance  prescribed  for  the  raw 
agricultural  commodity. 

It  has  been  determined  that  residues 
of  the  insecticide  in  cottonseed  oil, 
resulting  from  use  of  the  insecticide  on 
the  growing  crop  cotton,  will  not  exceed 
the  tolerance  being  established  on  the 
raw  agricultural  commodity.  Therefore, 
a  separate  food  additive  regulation  for 
cottonseed  oil  is  not  required,  nor  is  it 
appropriate.  Since  the  S^ppm  tolerance 
level  established  in  this  issue  of  the 
Federal  Register  is  higher  than  the 
existing  1-ppm  food  additive  regulation 
for  this  commodity,  the  existing 
regulation  is  no  longer  necessary  and 
should  be  deleted  from  21  CFR  Part  193. 
Based  on  the  above  facts,  the  Agency  is 
proposing  to  revoke  the  food  additive 
regulation  21  CFR  193.212  for  the 
residues  of  the  insecticide  at  1  ppm  in 
cottonseed  oil. 

Any  person  who  has  registered  or 
submitted  an  application  under  the 
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Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act.  as  amended,  for  the 
registration  of  a  pesticide  that  contains 
0-«thyl  0-(4-(methyl)phenyl)  S-propyl 
phosphorodithioate  may  request  within 
30  days  after  publication  of  this 
document  in  the  Federal  Register  that 
this  proposal  to  revoke  the  21  CFR 
193.212  be  referred  to  an  advisory 
committee  in  accordance  with  section 
40e(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposal  to  revoke  21  CFR  193.212. 
Comments  must  bear  a  notation 
indicating  the  document  control  number, 
(OPP-00000/P359J.  Three  copies  of  the 
comments  should  be  submitted  to 
facilitate  the  work  of  the  Agency  and  of 
others  interested  in  reviewing  the 
comments.  All  written  comments  filed 
pursuant  to  this  notice  will  be  available 
for  public  inspection  in  Rm.  236,  CM  #2 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291,  and  the  Regulatory  Flexibility 
Act,  the  Agency  has  analyzed  the  costs 
and  beneHts  of  this  proposal.  This 
analysis  is  available  for  public 
inspection  in  Rm.  236,  at  the  address 
given  above. 

Executive  Order  12291 

Under  Executive  Order  12291,  the 
Agency  must  determine  whether  a 
proposed  regulatory  action  is  "major" 
and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  this  proposed  regulatory  action  is 
not  a  major  regulatory  action,  i.e.,  it  will 
not  have  an  annual  effect  on  the 
economy  of  at  least  $100  million,  will 
not  cause  any  increase  in  prices,  and 
will  not  have  an  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises. 

This  proposed  regulatory  action  has 
been  submitted  to  the  O^ice  of 
Management  and  Budget  as  required  by 
EO.  12291. 

Regulatory  Flexibility  Act 

This  proposed  regulatory  action  has 
been  reviewed  under  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354,  94 
Stat.  1164:  5  U.S.C.  601  et  seq.],  and  it 
has  been  determined  that  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations. 


As  this  regulatory  action  is  intended 
to  remove  duplicated  and  therefore 
unnecessary  information  from  the  Code 
of  Federal  Regulations,  it  is  expected 
that  little  or  no  economic  impact  would 
occur  at  any  level  of  business 
enterprises.  Accordingly,  it  is  certified 
that  this  regulatory  action  does  not 
require  a  separate  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act. 

(Sec  408(h)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346(h))) 

List  of  Subjecto  in  21  CFR  Part  193 

Food  additives,  Pesticides  and  pests. 
Dated;  November  5, 1984. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs 

PART  193— {AMENDED] 

§193.212    (Removed] 

Therefore,  it  is  proposed  that  S  193.212 
O-Ethyl  0-[4-(methylthiQ)phenyl]  S- 
propyl  phosphorodithioate  be  removed. 

|FR  Doc  84-29942  FJed  11-20-M:  8:45  iml 
aiLUNG  CODE  65M-S0-11 


VETERANS  ADMINISTRATION 
38  CFR  Part  1 

Waiver  of  Overpayments 

agency:  Veterans  Administration. 
action:  Proposed  Regulations. 

summary:  The  Veterans  Administration 
proposes  to  amend  38  CFR  1.962  by 
clarifying  that  the  term  "overpayment" 
excludes  payments  received  by  third 
parties  who  are  neither  payees  nor 
beneficiaries.  This  situation  usually 
arises  when  erroneous  benefit  payments 
are  made  shortly  after  the  payee's  or 
beneficiary's  death  and  are  received  by, 
or  credited  to  the  account  of,  a  non- 
entitled  third  party.  Title  38,  United 
States  Code,  section  3102(a]  prohibits 
recovery  of  an  overpayment  where 
recovery  would  be  against  equity  and 
good  conscience.  Currently,  38  CFR 
1.963(c)  permits  waiver  consideration  of 
Veterans  Administration  payments  that 
have  come  into  the  possession  of  a 
person  other  than  the  person  entitled.  By 
clarifying  that  such  payments  to  third 
parties  who  are  neither  payees  nor 
beneficiaries  are  excluded  from  the 
definition  of  an  overpayment,  and  by 
deleting  S  1.963(c).  we  will  properly  limit 
waiver  consideration  to  deserving 
veterans  and  beneficiaries. 

DATES:  Comments  must  be  received  on 
or  before  December  21, 1964. 


ADDRESSES:  Interested  persons  are 
invited  to  send  written  comments  to  the 
Administrator  of  Veterans  Affairs 
(271A),  810  Vermont  Avenue,  NW. 
Washington.  D.C.  20420.  Comments  will 
be  available  for  inspection  only  at  the 
above  address  between  the  hours  of  8 
a.m.  and  4:30  p.m.  Monday  through 
Friday  (except  holidays)  until  January  8, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  T.  Mulhem,  (202)  389-3405. 

SUPPLEMENTARY  INFORMATION:  These 

proposed  revisions  to  regulations  will  be 
applicable  nationwide.  However,  for 
debts  which  are  within  the  jurisdiction 
of  the  Hartford,  Connecticut,  Regional 
Office,  the  Hartford  Committee  on 
Waivers  and  Compromises  will  continue 
to  consider  waiver  requests  made  by 
non-payees  within  the  Regional  Office's 
jurisdiction  who  have  received 
compensation  or  pension  benefit 
payments  to  which  they  have  no  claim 
of  entitlement.  This  deviation  is 
necessary  for  the  Hartford  Regional 
Office  because  ofa  decision  rendered 
on  April  11, 1983.  by  the  U.S.  District 
Court  for  the  District  of  Connecticut. 
The  court  order  requires  that  notice  and 
waiver  rights  be  extended  to  individuals 
within  the  jurisdiction  of  the  Hartford 
Regional  Office  who  are  indebted  to  the 
U.S.  because  compensation  or  pension 
benefit  payments  were  transferred, 
subsequent  to  the  death  of  a  beneficiary, 
into  an  account  which  these  individuals 
held  jointly  with  the  deceased 
beneficiary.  The  U.S.  District  Court  has 
not  rescinded  this  order.  However,  in 
the  event  modification  or  recission  of 
the  order  is  obtained,  these  regulations 
will  be  given  effect  within  the 
jurisdiction  of  the  Hartford  Regional 
Office. 

The  Administrator  hereby  certifies 
that  these  proposed  rules  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  these  proposed  rules  are 
therefore  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  Section  603  and  604. 
The  reason  for  this  certification  is  that 
these  proposed  rules  will  affect  only  a 
small  nimiber  of  individuals  indebted  to 
the  U.S.  Government.  Small  entities  are 
not  directly  regulated  or  significantly 
affected.  "These  proposed  rules  have  also 
been  reviewed  under  E.0. 12291.  They 
have  been  determined  to  be  nonmajor 
because  they  will  only  affect  certain 
individuals  requesting  waiver  of 
collection  of  an  indebtedness  to  the  U.S. 
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Government.  They  will  not  have  a  ^00 
million  annual  impact  on  the  economy. 
These  rules  will  not  have  any  adverse 
economic  impact  on,  or  increase  costs  or 
prices  to  consumers,  individual 
industries,  Federal,  State,  and  local 
government  agencies  or  geographic 
regions. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  Number. 

List  of  Subjects  in  38  CFR  Part  1 

Claims,  Administrative  practices  and 
procedures.  Veterans. 

Approved:  August  27, 19B4. 

By  direction  of  the  Administrator. 
Evaratt  Alvarax,  |r.. 
Deputy  Administrator. 

38  CFR  Part  1,  General,  it  amended  as 
follows: 


VA  hospitalization,  domiciliary  care,  or 
treatment  of  a  veteran,  either  furnished 
in  error  or  on  the  basis  of  toitative 
eligibility. 

(38  U.S.C.  3102(a)) 


§1.957    (Amended) 

1.  In  §  1.957,  paragraph  (a)(2)(ii)(B) 
and  the  title  and  introductory  text  of 
paragraph  (b)  are  amended  by  changing 
the  title  "Chief,  Centrahzed  Accounts 
Receivable  Division"  to  "Chief,  Finance 
and  Centralized  Accounts  Receivable 
Division." 

2.  The  introductory  paragraph  and 
paragraph  (a)  to  §  1.962  are  revised  to 
read  as  follows: 

§  1.962    Waiver  of  overpayment. 

There  shall  be  no  collection  of  an 
overpayment,  or  any  interest  thereon, 
which  results  from  participation  in  a 
benefit  program  administered  under  any 
law  by  the  VA  when  it  is  determined  by 
a  regional  office  Committee  on  Waivers 
and  Compromises  that  collection  would 
be  against  equity  and  good  conscience. 
For  the  purpose  of  this  regulation,  the 
term  "overpayment"  refers  only  to  those 
benefit  payments  made  to  a  designated 
living  payee  or  beneficiary  in  excess  of 
the  amount  due  or  to  which  such  payee 
or  beneficiary  is  entitled.  The  death  of 
an  indebted  payee,  either  prior  to  a 
request  for  waiver  of  the  indebtedness 
or  during  Committee  consideration  of 
the  waiver  request,  shall  not  preclude 
waiver  consideration.  There  shall  be  no 
waiver  consideration  of  an  indebtedness 
that  results  from  the  receipt  of  a  benefit 
payment  by  a  non-payee  who  has  no 
claim  or  entitlement  to  such  payment. 

(a)  Waiver  consideration  is  applicable 
to  an  indebtedness  resulting  from  work 
study  and  education  loan  default  as 
well  as  indebtedness  of  veteran- 
borrower,  veteran  transferee,  or 
indebted  spouse  of  cither,  arising  out  of 
participation  in  the  loan  program 
administered  under  38  U.S.C.  ch.  37. 
Also  subject  to  waiver  consideration  is 
an  indebtedness  which  is  the  result  of 


§1.963    [Amended] 

3.  Section  1.963  is  amended  by 
removing  paragraph  (c). 

(38  U.S.C  210(c)) 

(FR  Doc  S4-MB23  Pilad  11-2B-M  Isa  «■) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  50,  S3,  and  58 
[AO-FRL  2722-1) 

National  Amblsnt  Air  Quality 
Standards  for  Particulate  Mattm-, 
Amt)iant  Air  QuaHty  SurvaMlanca  for 
Partlculata  Matter,  and  AmMant  Air 
MonHorinQ  Rafaranca  and  E<|iilvalant 
Methods;  Propoaad  Rulaa 

agency:  Environmental  Protection 

Agency. 

ACTKHC  Extension  of  Public  Conunent 

Periods. 

summary:  On  March  20. 1984.  EPA 
proposed  revisions  to  the  national 
ambient  air  quality  standards  for 
particulate  matter  in  40  CFR  Part  50  (49 
FR  10408),  and  to  EPA's  regulations 
concerning  ambient  air  quality 
surveillance  in  40  CFR  Part  58  (49  FR 
10435)  and  ambient  air  monitoring 
reference  and  equivalent  methods  in  40 
CFR  Part  53  (49  FR  10454).  On  May  25. 
1984,  (49  FR  22109)  and  on  September  5. 
1984  (49  FR  35029)  EPA  extended  the 
public  conmient  periods  on  the  three 
proposals  and  the  deadlines  for  rebuttal 
and  supplementary  information 
submitted  pursuant  to  section 
307(d)(5)(iv)  of  the  Clean  Air  Act 
regarding  comments  received  at  the 
April  30. 1984  public  hearing.  The 
September  5  notice  established 
November  16. 1984  as  the  common  date 
for  submittal  of  comments. 

Today's  notice  extends  the  period  for 
public  comment  on  the  Part  SO.  Part  53. 
and  Part  58  proposals  and  on  the  public 
hearing  until  the  60th  day  after  EPA 
proposes  the  Part  51  and  Part  52 
requirements  for  particulate  matter. 
These  proposals  are  expected  to  be 
published  shortly.  This  action  is  being 
taken  in  response  to  public  request  for 
additional  time  to  prepare  comments  on 
the  March  20  proposals. 
DATES:  Written  comments  on  these 


proposed  rules  must  be  received  80  days 
after  proposal  of  the  Part  51  and  Part  52 
requirements.  The  exact  date  will  be 
aimounced  in  the  Notice  proposing  Part 
51  and  Part  52  requirements. 

ADDRESSES:  Submit  comments 
(duplicate  copies  are  preferred)  on  the 
proposed  revisions  to  the  national 
ambient  air  quality  standards  for 
particular  matter  to:  Central  Docket 
Section  (LE-131),  Environmental 
Protection  Agency,  Attn:  Docket  No.  A- 
82-37,  401  M  Street.  SW.,  Washington, 
D.C  20460.  Comments  on  the  proposed 
revisions  to  EPA's  regulations  on 
ambient  air  quality  surveillance  for  - 
particulate  matter  should  be  sent  to  the 
same  address,  Attn;  Docket  No.  A-63- 
13.  Comments  on  the  proposed  revisions 
to  the  ambient  air  monitoring  reference 
and  equivalent  methods  should  also  be 
sent  to  the  same  address,  Attn:  Docket 
A-82-43.  The  dockets  are  located  in  the 
Central  Docket  Section  of  the 
Environmental  Protection  Agency,  West 
Tower  Lobby  Gallery  I,  401  M  Street, 
S.W.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  H.  Haines,  Strategies  and  Air 
Standards  Division,  Office  of  Air 
Quality  Plaiming  and  Standards,  U.S. 
Environmental  Protection  Agency.  MD- 
12,  Research  Triangle  Park.  N.C  27711. 
Telephone  (919]  541-5531  (FTS:  629- 
5531). 

SUPPLBtENTAIIV  INFORMATION:  At  the 
time  of  the  March  20  proposals,  EPA 
announced  that  there  would  be  a  special 
comment  period  for  the  limited  purpose 
of  allowing  comment  on  the 
implications,  if  any,  for  the  air  quality 
standards  and  the  air  quality 
surveillance  regulations  of  EPA's 
proposals  concerning  (1)  requirements 
for  preparation,  adoption  and  submittal 
of  implementation  plans  in  40  CFR  Part 
51  and  associated  guidelines,  and  (2) 
approval  and  promulgation  of 
implementation  plans  in  40  CFR  Part  52. 
Today's  extension  provides  for  this 
opportunity  to  comment.  Therefore, 
public  comments  relating  to  the  Part  50, 
Part  53  and  Part  58  notices,  including 
any  comments  on  the  implication  of  the 
Part  51  and  Part  52  proposals,  must  be 
submitted  within  the  60  day  conunent 
period  provided  by  this  notice. 

Dated:  November  7, 1964. 
|oMph  A.  Cannon, 
Assistant  Administrator  for  Air  and 
Radiation. 

(FK  Doc.  ••-N64*  PlUd  n-JO-Mi  M*  aal 
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40CFRPart52 
(A-3-fm.-2722-S] 

Approval  and  Promulgation  of 
Imptamantation  Plans;  New  Yortc 

AOENCV:  Environmental  Protection 
Agency. 

ACTKM:  Supplemental  notice  of 
proposed  rulemalcing. 


r  This  notice  is  to  advise  the 
public  that  additional  information  is 
available  concerning  the  State  of  New 
York's  request  to  revise  its  State 
Implementation  Plan  to  allow  Orange 
and  Rockland  Utilities,  Incorporated 
(ORU)  to  reconvert  two  units  at  its 
Lovett  Generating  Station  from  oil  to 
coal.  This  information  pertains  to 
proposed  requirements  under  which 
ORU  can  reconvert  to  coal.  It  consists  in 
part  of  three  documents.  These 
documents  describe  the  conditions 
under  which  ORU  will  be  required  to' 
monitor  the  effects  on  ambient  air 
quality  of  the  reconversion  and  under 
which  competing  air  quality  dispersion 
models  will  be  evaluated.  It  also 
consists  in  part  of  an  agreement 
between  the  Environmental  Protection 
Agency  (EPA)  and  ORU  regarding  the 
coal  reconversion. 

DATE  EPA  is  soliciting  comments  on 
matters  raised  in  today's  notice.  The 
deadline  for  submitting  comments  is 
December  21. 1984. 

ADORESSCS:  All  comments  should  be 
addressed  to:  Christopher }.  Daggett, 
Regional  Administrator,  Environmental 
Protection  Agency.  Region  II,  26  Federal 
Plaza,  New  York.  New  York  10278. 

Copies  of  all  relevant  documents  are 
available  for  review  during  normal 
business  hours  at  the  following 
addresses: 

1.  Environmental  Protection  Agency, 
Region  II.  Air  Programs  Branch,  Room 
1005.  28  Federal  Plaza.  New  York. 
New  York  10278 

2.  New  York  State  Department  of 
Environmental  Conservation.  Division 
of  Air.  50  Wolf  Road.  Albany.  New 
York  12233 

3.  New  York  State  Department  of 
Environmental  Conservation.  Region  3 
O^ice.  202  Mamaroneck  Avenue. 
White  Plains.  New  York  10601 

FOn  FURTHEM  INFORMATION  CONTACT: 

William  S.  Baker,  Chief,  Air  Programs 
Branch,  Room  1005,  Environmental 
Protection  Agency,  Region  II,  26  Federal 
Plaza,  New  York,  New  York  10278.  (212) 
264-2517. 


SUPPLEMENTARY  INFORMATION: 
Background 

In  a  Federal  Register  notice  published 
on  March  15. 1983  (48  FR  11093).  the 
Environmental  Protection  Agency  (EPA) 
announced  that  the  State  of  New  York 
had  submitted  a  request  to  revise  the 
sulfur  dioxide  (SOi)  portion  of  its  State 
Implementation  Plan  (SIP).  The  revision 
is  in  the  form  of  an  order  for  a  "special 
limitation"  which  would  allow  Orange  & 
Rockland  Utilities.  Inc.  (ORU)  to 
reconvert  units  4  and  5  at  its  Lovett 
Generating  Station  in  Stony  Point.  New 
York,  from  oil  to  coal  provided  that 
either  of  the  following  SOt  emission 
limitations  are  met: 

1.0  pound  SOj  per  million  British 
thermal  units  (Ib/MMBtu)  heat  input 
(equivalent  to  the  use  of  0.7  percent 
sulfur  content  coal)  for  units  4  and  5  if 
both  are  operated  on  coal;  or 

1.5  lbs  SO./MMBtu  heat  input  (1.0 
percent  sulfur  content  coal)  for  one  unit 
if  the  other  unit  is  operated  on  fuel  oil 
(at  0.37  percent  sulfur  content,  by 
weight)  or  natural  gas  or  is  not  operated. 
The  current  federally  approved  SIP 
contains  a  0.2  lb  sulfur/MMBtu 
(equivalent  to  0.25  percent  sulfur,  by 
weight)  sulfur  content  limitation  for  a 
coal  fired  facility  in  this  part  of  New 
York  State. 

The  State  of  New  York  has 
determined  that  the  existing  stacks  for 
units  4  and  5  are  less  than  "good 
engineering  practice"  (GEP)  height. 
Therefore,  the  State's  emission 
limitations  are  based  on  the  premise 
that  the  stacks  for  units  4  and  5  will  be 
combined  and  raised  from  a  height  of 
206  and  239  feet,  respectively,  to  a 
height  of  475  feet.  This  will  prevent  high 
ground  level  concentrations  due  to 
disturbed  wind  flow  around  the  power 
house  building  at  the  plant  (downwash). 

The  State's  submittal  included  an  air 
quality  dispersion  modeling  analysis  of 
the  Lovett  coal  conversion.  However, 
the  Lovett  power  plant  is  located  in  an 
area  defined  as  having  "complex" 
terrain  and  EPA's  Guideline  on  Air 
Quality  Models  (EPA-450/ 2-78-078) 
does  not  identify  a  "refined  "  model  to 
be  used  in  such  areas.  The  State's 
analysis  utilized  a  nonguideline. 
unvalidated  model.  This  analysis 
indicated  that  the  proposed  revision 
would  not  cause  or  contribute  to  a 
violation  of  the  national  ambient  air 
quality  standards  (NAAQS)  for  SOj. 

The  State  also  evaluated  the  proposed 
project  using  the  Complex  I  dispersion 
model.  The  EPA  considers  the  Complex 
I  model  the  preferred  screening 
technique  for  complex  terrain  areas.  The 
results  of  this  analysis,  utilizing  the 
Complex  I  model,  conflicted  with  the 
earlier  State  modeling  analysis.  Thus,  in 


its  March  15, 1983  Federal  Register 
proposal,  EPA  solicited  public  comment 
on  whether  or  not  New  York's  SIP 
revision  met  the  requirements  of  Section 
110  of  the  Clean  Air  Act.  A  complete 
discussion  of  the  proposed  revision  is 
contained  in  EPA's  March  15. 1983 
Federal  Register  notice  and  will  not  be 
presented  here.  Also,  public  comments 
received  on  that  notice  will  be 
addressed  in  a  future  Federal  Register 
publication. 

The  purpose  of  today's  action  is  to 
present  a  discussion  of  recent 
developments  relating  to  the  proposed 
reconversion  at  the  power  plant,  and 
inform  the  public  of  the  availability  of 
documents  entitled  "Protocol  for  the 
Evaluation  and  Comparison  of  Air 
Quality  Models  for  the  Lovett 
Generating  Station,"  "Quality 
Assurance  Plan  for  the  Lovett  Sulfur 
Dioxide  Monitoring  Network."  and 
"Quality  Assurance  Plan  for  the  Lovett 
Meteorological  Monitoring  Network" 
and  of  an  agreement  between  EPA  and 
ORU  regarding  the  reconversion. 

Air  Quality  Dispersion  Modeling 

Due  to  the  technical  questions 
associated  with  the  dispersion  modeling 
analyses  performed  by  the  State  of  New 
York.  EPA  recommended  that  a  study  be 
performed  of  the  actual  air  quality 
impacts  in  the  area  that  result  after  units 
4  and  5  are  reconverted  to  coal  in 
conformance  with  the  State's  order.  The 
findings  of  this  study  would  be  used  to 
evaluate  three  dispersion  models  to 
determine  which  is  the  most  accurate 
predictor  of  air  quality  in  the  Lovett 
area.  The  model  ultimately  selected  will 
be  used  to  evaluate  the  SO]  emissions 
limit  for  the  plant.  New  York  will  then 
have  to  submit  to  EPA  any  needed 
modifications  of  its  current  order.  The 
EPA,  the  State  of  New  York  Department 
of  Environmental  Conservation 
(NYSDEC)  and  ORU  have  agreed  that 
the  ORU  will  perform  the  study.  The 
protocol  documents  mentioned  earlier 
have  been  developed  to  guide  this  e^ort. 
They  are  available  for  public  inspection 
at  the  addresses  presented  earlier.  The 
following  is  a  brief  summary  of  their 
provisions. 

1.  ORU  will  install  and  operate  11 
continuous  SOj  monitors  and  five 
meteorological  stations  at  locations 
defined  in  the  protocol. 

2.  Ambient  air  monitoring  will  be 
conducted  for  a  minimum  of  12  montlis 
prior  to  coal-burning  at  either  unit  in 
order  to  determine  existing  background 
SOj  concentrations. 

3.  Ambient  data  will  be  collected  for  a 
minimum  of  12  months  after  the 
reconversion  shakedown  period. 
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4.  The  reconversion  shakedown 
period  will  last  no  longer  than  six 
months  after  coal  burning  is  initiated  at 
either  unit. 

5.  These  data  will  be  used  as  input  to 
the  three  contending  dispersion  models. 
The  contending  models  are  Complex  I, 
NYSDEC.  and  modified  NYSDEC. 

6.  Within  18  months  following  the 
reconversion  shakedown  period.  ORU  is 
to  submit  a  new  dispersion  modeling 
analysis  and  appropriate  emissions 
limits  determined  through  use  of  the 
highest  scoring  model  as  determined 
through  the  protocol's  evaluation  system 
and  in  accordance  with  current  EPA 
modeling  procedures. 

7.  The  schedule  for  execution  of  the 
protocol  and  any  SIP  revision  which 
appears  necessary  after  the  application 
of  the  chosen  model,  will  extend  for  36 
months  from  the  time  that  shakedown  is 
complete. 

Stack  Height 

As  mentioned  earlier,  this 
reconversion  includes  replacement  of 
two  existing  stacks,  having  heights  of 
206  feet  and  239  feet,  with  a  single  stack 
serving  both  units  4  and  5.  This  single 
stack.  475  feet  high,  would  be  designed 
with  two  flues,  each  serving  one  of  the 
units.  The  height  of  the  stack  was 
determined  by  the  State  on  the  basis  of 
the  EPA  stack  height  regulations  using  a 
refined  formula.  New  York's  conclusion 
regarding  GEP  was  based  on  the 
application  of  an  engineering  formula 
which  gave  credit  for  the  height  of  the 
power  house  structure  plus  1.5  times  the 
lesser  of  the  height  or  width  of  the 
structure. 

Since  that  time,  portions  of  EPA's 
stack  height  regulations  which  formed 
the  basis  for  Lovett's  proposed  stack 
modification  were  overturned  by  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  Sierra  Club  v.  EPA. 
719  F.  2d  436  (1983).  cert,  denied,  52 
U.S.LW.  3929  (U.S.  July  2. 1984).  In 
response  EPA  published  proposed 
revised  stack  height  regulations  on 
November  9, 1984  (49  FR  44878). 

EPA  has  reviewed  the  results  of  a 
preliminary  analysis  conducted  for  ORU 
using  one  of  the  contending  dispersion 
models.  The  model  was  run  to  determine 
what  effect,  if  any,  the  combining  of 
flues  into  a  single  stack  has  on  the 
location  of  maximum  predicted  SOx 
concentrations  and.  thus,  on  the  design 
of  the  model  evaluation  study.  The 
results  show  that,  under  worst  case 
plant  conditions,  the  same  receptors  are 
calculated  to  record  the  maximum  3- 
hour  and  24-hour  average 
concentrations  for  one  single  and  two 
colocated  stacks.  Therefore,  any 
enhanced  dispersion  due  to  combining 


of  stacks  does  not  move  the  predicted 
area  of  highest  concentrations,  and  the 
same  monitoring  network  can  be 
assumed  valid  for  both  plant 
configurations. 

EPA's  new  proposed  stack  height 
rules  will  authorize  for  cases  like  the 
Lovett  Generating  Station  reliance  on 
the  GEP  formula  described  earlier. 
While  EPA  believes  that  this  proposal  is 
consistent  with  the  Court's  decision  in 
Sierra  Club  v.  EPA,  supra,  the  terms  of 
the  Lovett  reconversion  will  be 
reviewed  for  consistency  when  EPA's 
new  stack  height  regxilations  are 
promulgated.  This  may  result  in  revised 
SO2  emission  limits. 

The  ORU  has  acknowledged  these 
conditions  in  an  agreement  that  is  part 
of  the  rulemaking  docket.  This 
agreement  is  also  available  for  public 
inspection  at  the  addresses  cited  earlier. 
The  major  provisions  of  this  agreement 
concern: 

1.  Procedures  describing  how  the 
model  of  choice  will  be  applied  to 
determine  the  final  SOi  emission  limit; 

2.  As.surance  that  the  modeling 
protocol  is  executed  to  completion; 

3.  ORU's  commitment  that  the  final 
emission  limits  for  Lovett  station  will  be 
developed  according  to  EPA's  revised 
stack  height  regulations. 

Limited  Duration  of  Emission  Limits 

The  EPA  proposes  to  limit  the  term  of 
its  approval  of  the  emission  limits 
proposed  for  Lovett's  units  4  and  5  to  a 
period  of  42  months  from  the  start  of 
shakedown  of  the  affected  units.  The 
EPA  anticipates  that  evaluation  of  the 
SOi  emission  limits  for  units  4  and  5  will 
be  calculated  by  ORU  in  accordance 
with  the  schedule  set  forth  in  the 
agreement  discussed  earlier  in  today's 
notice.  It  will  then  be  up  to  New  York 
State  to  submit  any  necessary  revisions 
to  EPA  for  approval  as  a  permanent  part 
of  its  SIP.  Also,  it  should  be  noted  that 
EPA  will  reevaluate,  and  may  revoke  or 
revise  its  interim  approval  prior  to  the 
expiration  of  this  42  month  period  if 
ORU  fails  to:  (1)  Follow  the  modeling 
protocol  described  earlier  or  (2)  submit  a 
new  dispersion  analysis  and  final 
emission  limits  on  the  schedule  outlined 
in  its  agreement  with  EPA. 

Sununary 

The  EPA  is  today  making  all  relevant  ■ 
documents  available  for  public 
inspection.  The  EPA  is  soliciting 
comments  on  matters  raised  in  this 
notice  for  30  days.  A  rulemaking  notice   ■ 
taking  final  action  will  be  published 
soon  thereafter. 

Under  5  U.S.C.  605(b).  the  Regional 
Administrator  has  certified  that  SIP 
approvals  do  not  have  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709).  ^ 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Sulfur  oxides. 
Nitrogen  dioxide.  Particulate  matter. 
Carbon  monoxide. 

(Sees.  110  and  301.  Clean  Air  Act.  as 
amended  (42  U.S.C.  7410  and  7601)) 

Dated:  Septemlier  24, 19S4. 
Christopher  Daggett 

Regional  Administrator. 

[FK  Doc  84-30658  Filed  11-20-84;  B:4S  •m| 
MLUNQCOOEi 


40  CFR  Part*  152. 157. 158  and  162 
[OPP-30071:  FRL  2604-1(b)] 

Pesticide  Registration  and 
Classification  Procedures 

Correction 

In  FR  Doc.  84-25226  beginning  on  page 
37916  in  the  issue  of  Wednesday. 
September  26, 1984,  make  the  following 
corrections: 

1.  On  page  37916,  first  column. 
ADDRESS,  fourth  line.  "(TS-757C0" 
should  read  "(TS-757C)". 

2.  On  page  37917.  third  column,  first 
complete  paragraph,  fifth  line, 
"pesticidal"  should  read  "pesticide". 

3.  On  page  37918.  third  column, 
second  complete  paragraph,  seventh 
line,  "5  162.6(b)l)"  should  read 

"5  162.6(b)(1)". 

4.  On  page  37931,  first  colunm. 
Distribution  Table,  entry  162.3(q). 
second  column.  "152.2(b)"  should  read 

'156.2(b)";  and  entry  162.3(s).  second 
column.  "152.2(c)"  should  read 
"156.2(c)". 

5.  On  the  same  page,  first  column. 
Distribution  Table,  second  line  from  the 
bottom  should  have  appeared  as: 

Distribution  Table 


out 


(CM1H6)... 
(6).... 


_.  152.8  «V>  1S2.10. 
(IMaMd). 


6.  On  the  same  page,  second  column. 
Derivation  Table,  last  line,  entry 
152.20(a).  second  column.  "162.(c)" 
should  read  "162.5(c)". 

7.  On  the  same  page,  third  column. 
Derivation  Table,  entry  Subparts  N 
through  Q  [Reserved],  second  column, 
"162.15"  should  be  removed. 
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9 152. 109  tCawwuil 

8.  Oh  page  37940,  third  cohimn. 
i  lS2.10a  tenth  line.  "CFR  16403" 
sheuTd  read  "CFR  IW.TSOT.. 


40CFRPtotin 

[A-4-FIIL.-2721-tl 

MiraMsota:  Final  Autlvoriuduii  of  State 


agency:  Environmental  Protsction 
Agency. 

action:  Notice  q£  Tentative 
Determination  on  Application  o£ 
Miimesota  for  Final  Authorization, 
Public  Hearing,  and  Public  Comment 
Period 

tUMMAWY:  Minnesota  kas  applied  fat 
final  authorization  under  the  Resource 
Conserve tion oal Biriwiij  Act 
(RCRA).  The  UaitaAStetM 
Environmental  Protection  Agency  (U.S. 
EPA)  has  reviewed  Minnesota's 
mffMtattmaatd  ham  made  the  tentatiwe 
decision  that  M— aaeta'a  haaardou* 
wasta  program  sadafias  idl  of  the 
requirements  necessary  to  qualify-  toe 
final  authorizaiiaa.  Thus,  thaU.S.  EPA 
intenda  to  grant  final  aatfaorizatiait  to 
the  State  to  operate  ita  program  in  lieu 
of  tlw  fedketal  piupam.  Minnesata's 
application  im  find  tuAmntatian  ia 
availaUe  far  pnklic  review  and 
comment  aad  a  pnUie  hearing  wiU  be 
held  to  eolicit  eeauBents  on  the 
applicatioB  if  significant  public  interest 
is  expressed. 

DATE:  A  public  hearing  is  scheduled  for 
7:00  p.nu  December  27, 1984.  The  U.S 
EPA  reserves  the  right  to  cancel  the 
pubile  hearing  if  significant  public 
interest  in-  hoiffing  r hearing  i»  noC 
communicated  to  the  U.S.  EPA  be 
telephone  er  ia  writing  by  December  19. 
19M>  The  U.S.  EPA  will  determine  by 
December  ».  19W  vrfiether  there  is 
significant  interest  to  hold  the  public 
hearing.  Minnesota  will  participate  in 
any  public  heating  held  by  the  U.S.  EPA 
on  this  subject.  All  written  comments  on 
the  Minnesota  final  authorization 
application  imis^  be  received  by  th? 
close  of  the  public  hearing  on  December 
27.1984. 

ABBHBSSCac  Copies  of  Minnesota's  final 
authorizathm  application  are  available 
from  BAfa.ra.  to4t30'p.m.  af  the 
following  addresses  fbrinspectfon  and* 
copying: 


Minnesota  Pollutioit  Control  Agency, 
1^^  West  County  Road  B-2:f2nd 
Floor),  Roseville,  Minnesota  55113. 
Contact:  MS.  Karen  Ryss  (812)  297- 
1793 
U.S.  Envirtinniental  Protection  Agency, 
Waste  Management  Division,  Wast* 
Management  Branch,  230  South 
Dearborn  Street,  Chicago,  Illinois 
60004,  Contact:  Lillian  Bagus  (312)' 
88e-4T58 
U.S.  Environmental  Protection  Agency. 
Headquarters  Library,  PM-211A,  «)1 
M  Street,  SW..  Washington.  DC  204(50, 
(202)  382-5920 

Written  comments  on  the  application 
and  written  or  telephone  communication 
of  interest  ia  holding  a  public  hearing  on 
the  Minnesota  application  must  be  sent 
to  Lillian  Bagus.  Minnesota  Regulatory 
SpeciaTist.  Waste  Management  Branch.   . 
Waste  Management  Division,  U.S.  EPA. 
320  South  Dearborn,  Chicago,  Illinois, 

60604.  (312)  aee^isa 

If  you  wish  to  find  sut  whether  or  not 
the  U.S.  EPA  will  bold  a  public  hearing 
on  the  Minnesota  application  based  on 
the  U.S.  EPA's  decision  that  there  was 
significaat  public  interest  in  such  a 
hearing,,  write,  or  telephone  after 
December  21, 1984,  the  U.S  EPA  contact 
person  listed  below. 

If  significant  public  interest  is 
expressedt  the  U.S,  EPA  will  hold  a 
public  hearing  on  Mionssota'a 
application  for  final  authorization  on 
December  27. 1984,  at  7:00  p.m.  at  the 
Minnesota  PoUutioa  Control  Board, 
Main  Board  Room,  1935  West  County 
Road^  B-2  (1st  Floor),  Roseville. 
Minnesota,  S5113. 


FOR  PUfrfHER  iNremMTioN  contact: 

Lillian  Bagus,  Minnesota  Regulatory 
Specialist,  Waste  Management  Branch, 
Waste  Management  Division.  U.S.  EPA, 
230  South  Dearborn  Street.  Chicago, 
Ulinois.  606M,  (312)  886-4158. 

SUPyULMEWIAWY  MFOIIMATieN: 

A.Bhgkgsaund 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  the  U.S.  EPA  to  authorize  the 
State  hazardous  waste  program  to 
operate  in  the  State  in  lieu  of  the  federal 
hazadous  waste  program.  Two  types  of 
authorization  may  be  granted.  The  first 
type,  known  as  "interim  authorization." 
is  a  temporary  authorization  which  is 
granted  if  the  U.S.  EPA  detennines  that 
the  State  program  is  "substantially 
equivalent"  to  the  federal  program 
(Section  3D06(c),  42  U.S.C.  622B(=)),  The 
U.S.  EPA's  implementing  regulations  at 
40  CFR  271ul21-271.137  established  a 


phased  approach  to  hiterim 
authorizatioTr  Phase  I,  covering  the  U.S. 
EPA  regulations  in  40  CFR  Parts  200-263, 
and  265  (universe  of  hazardous  wastes, 
generator  standardis,  transporter 
standards,  and  standards  for  interim 
status  facilities),  and  Phase  IT,  covering 
the  U.S.  EPA  regulations  in  40  CFR  Parts 
124,  264,  and  270  (procedures  and 
standards  for  permitting  hazardous, 
waste  management  fecilities). 

Phase  II,  in  turn,  has  three 
components.  Phase  II  A  covers  general 
permitting  procedures  and  technioai 
standards  for  containers  and  tanks. 
Phase  II  B  covers  permititing  of 
incinerator  facilities,  and  Phase  II  C 
addresses  permitting  of  landfills,  surface 
impoundments,  wastepilea,  and  land 
treatment  facilities.  By  statute,  all 
interim  authoriaatioos  expire  on  January 
26, 1986.  Responsibility  for  the 
hazardous  waste  program  returns 
(reverts)  to  the  U.S.  EPA  on  that  date  if 
the  State  has  not  received  final 
authorization,  as  described  below. 

The  second  type  of  authorization  is  a 
■*final "  (permanent)  authorization  that  ie 
granted  by  the  U.S.  EPA  if  the  Agency 
finds  that  the  State  program:  (1)  Is 
"equivalent"  to  the  federal  program  (2) 
is  consistent  with  the  federal  program 
and  other  State  programs,  and  (3) 
provides  far  adequate  enforcement 
(Section  3006(b),  42  U.S.C.  6226(b)). 
States  need  not  have  obtained  interim 
authorization  in  order  to  qualify  for  final 
authorization.  The  U.S.  EPA  regulations 
for  final  authorization  appear  at  40  CFR 
271.1-271.23. 

B.  Minnesota 

On  May  30, 1984,  Minnesota 
submitted  a  draft  application  for  final 
authorizatioiL  The  complete  application 
for  final  authorization  was  submitted  on 
July  26, 1984.  Prior  to  submission  of  the 
application  to  the  U.S.  EPA,  Minnesota 
solicited  public  comments  from  June  18, 
1984,  through  fuly  20, 1984.  and  held  a 
public  hearing  on  July  20, 1984.  The 
State  received  no  written  comments, 
and  no  comments  were  presented  at  the 
public  hearing.  The  Minnesota  Pollution 
Control  Agency  (MPCA)  received  six 
telephone  requests  for  copies  of  the 
State's  application  and  additional 
informalloa  The  State  satisfactorily 
addressed  all  requests. 

On  September  7. 1984.  the  U.S.  EPA 
transmitted  to  Minnesota  consolidated 
comments  on  the  State's  complete 
applicatron  for  final  authorization.  The 
U.S.  EPA  identified  a  number  of  areas 
that  rectuired  further  clarifications  and 
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additional  information.  The  comments 
are  summarized  as  follows:  1.  The  U.S. 
EPA  requested  Minnesota  to  submit 
copies  of  the  State's  proposed  manifest 
form  and  rules  with  the  official  response 
to  the  U.S.  EPA's  consolidated 
comments;  2.  The  State  was  asked  to 
revise  its  permit  strategy  to  correct  a 
discrepancy  regarding  the  number  of 
permit  applications  called  in  and  the 
number  of  permit  applications  remaining 
to  be  called  in:  3.  In  addition,  the  State 
was  asked  to  clarify  that  the  MPCA  and 
the  Minnesota  Pollution  Control  Board 
(MPCB)  both  represent  the  State  as 
parties  to  the  Memorandum  of 
Agreement  (MOA):  and.  4.  The  U.S. 
EPA's  comments  also  included  a  request 
for  further  clarifications  and  additional 
information  in  several  areas  of  the 
Attorney  General's  Statement. 

Minnesota  responded  satisfactorily  to 
the  U.S.  EPA's  comments  in  a  letter 
dated  September  26. 1984.  The  State 
submitted  a  copy  of  its  proposed 
manifest  form  and  rules  and  corrected 
the  discrepancy  in  the  permit  strategy. 
The  Office  of  the  Attorney  General  of 
the  State  of  Minnesota  provided  the 
requested  clarifications  and  additional 
information,  including  the  clarification 
on  the  signatories  to  the  MOA. 

The  U.S.  EPA  evaluated  the  Solid  and 
Hazardous  Waste  Division  of  the  MPCA 
to  determine  its  capability  to  conduct  a 
quality  hazardous  waste  management 
program.  Minnesota  has  received 
outstanding  ratings  for  overall  program 
management  and  implementation  for 
both  FY  1983  and  FY  1984.  The 
Minnesota  permitting  program  has 
shown  initiative,  aggressiveness,  and  a 
high  degree  of  quality.  The  State  has  the 
enforcement  authority  necessary  for 
conducting  an  effective  compliance  and 
enforcement  program.  The  State's 
management  practices  reflect  sound 
planning  and  execution.  The  program 
staff  has  the  technical  experitise.  the 
training,  and  the  will  to  control 
hazardous  waste  in  Minnesota. 

Region  V's  capability  assessment  was 
transmitted  to  the  State  on  October  9. 
1984.  together  with  a  Letter  of  Intent. 
The  Letter  of  Intent  highlights  the  status 
of  the  groundwater  monitoring  program 
in  Minnesota  and  incorporates  the 
following  agreements:  1.  Minnesota 
agrees  to  conduct  a  Comprehensive 
Groundwater  Monitoring  Evaluation  at 
one  of  the  State's  four  Subpart  F 
facilities  during  FY  1985.  In  addition,  the 
State  agrees  to  conduct  Compliance 
Evaluation  Inspections  at  the  three 
remaining  Subpart  F  facilities  during  FY 
1985;  and,  2.  The  U.S.  EPA  agrees  to 
provide  training  for  the  State  staff 
before  the  staff  conducts  the  above 
evaluations/inspections. 


The  U.S.  EPA  has  reviewed 
Miimesota's  application,  and  has 
tentatively  determined  that  the  State's 
program  meets  all  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  the  U.S. 
EPA  intends  to  grant  final  authorization 
to  Minnesota.  Copies  of  Minnesota's 
application  are  available  for  inspection 
and  copying  at  the  locations  indicated  in 
the  "ADDRESSES"  section  of  this  notice. 

The  U.S.  EPA  will  consider  all  public 
comments  on  its  tentative 
determination.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
decision  to  deny  final  authorization  to 
Minnesota.  The  U.S.  EPA  expects  to 
make  a  final  decision  on  whether  or  not 
to  approve  Minnesota's  program  by 
January  26. 1985.  and  will  give  notice  of 
it  in  the  Federal  Register.  The  notice  will 
include  a  summary  of  the  reasons  for  the 
final  determination  and  a  response  to  all 
major  comments. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(B),  I  hereby  certify  that  this 
authorization  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  suspends  the  applicability 
of  certain  Federal  regulations  in  favor  of 
the  State  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  wastes  in  the  State.  It  does 
not  impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  Section  3  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  271 

Hazardous  materials.  Indians-lands. 
Reporting  and  record  keeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control.  Water 
supply.  Intergovernmental  relations, 
Penalties.  Confidential  business 
information. 

Autliority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1970,  as  amended.  42  U.S.C. 
0812(8).  6026,  and  e974(b),  EPA  Delegation  »- 
7. 

Valdas  V.  Adamkus. 
Regional  Administrator. 

|FR  Doc.  M-30SS7  Filed  11-20-M;  8:46  am) 
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Frequency  Reallocation  Making 
Additional  Portions  of  ttie  470-512 
MHz  Band  Avallal>le  for  Police  use  In 
Los  Angeles  County 

AOENCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Federal  Communications 
Commission  proposes  to  make  Chaimel 
19  frequencies  available  for  immediate 
use  by  the  Sheriffs  Department  in  Los 
Angeles  County.  The  Los  Angeles 
County  Sheriff  has  requested  immediate 
relief  because  his  present  system  is 
inadequate  to  serve  needs  which  must 
be  met  while  the  Commission  considers 
the  general  issue  of  long-term 
nationwide  requirements  of  public 
safety  users. 

EFFECTIVE  DATE:  Comments  must  be 
submitted  on  or  before  December  20. 
1984  ancl  replies  on  or  before  January  4, 
1985. 

ADDRESS:  Federal  Communicadons 
Commission.  1919  "M"  Street  NW., 
Washington.  D.C.  20554 
FOR  FURTHER  MFORMATWN  CONTACT: 

Don  Precure,  Office  of  Science  and 
Technology,  2025  "M  "  Street,  NW.. 
Washington.  D.C.  20554,  (202)  653-8170. 
SUPPUEMENTARY  INFORMATION: 

List  of  Subjects 
47  CFR  Part  2 

Frequency  allocations. 
47  CFR  Part  73 

Television. 
47  CFR  Part  90 

Public  Safety  Radio  Services. 
Proposed  Rule  Making 

In  the  matter  of  amendment  of  Parts  2,  73, 
and  90  of  the  Commission's  Rules  and 
Regulations  to  Allocate  Additional  Channels 
in  the  Band  470-512  MHz  for  Public  Safety 
Services;  GEN.  Docket  84-002.  RM-3975. 

Adopted:  September  26, 1984. 

Released:  October  11, 1984. 
*    By  the  Commission:  Commissioner  Quello 
concurring  and  issuing  a  statement.  - 

L  Introduction 

1.  The  Los  Angeles  County  SherifTs 
Department  (the  Sheriff)  filed  a  petition 
asking  that  the  470-512  MHz  frequency 
band  comprising  UHF  television 
channels  fourteen  through  twenty  be 


43V6         F«dM«L  Rflgisler  /  Vol.  4Q.  No>  22ft  /  Wedneadtty.  Navembr  21.  19M  /  Ptopoied  Bales 


reaUocatcd  foe  laad  mobile  cadio  um. 
and  that  fwo  of  those  chaiuiel&  b* 
specifically  set  aside  for  the  Public 
Safety  Radio  Su^aaea  Mais  mimtlj. 
the  Department  has  Hied  a  "Supplement 
to  Maiw>fcrlh*»i«iit^l»— c«rf 
its  request.  In  this  Supplement  the 
Sheriff  asks  that  two  channels  be  made 
availabfe-Ibr  pubCc  safety  ua«  in  each  of 
our  bugfst  ciOea  and  IbaL  in  the  iatetia. 
television  Channel  19  [500-508  MHz],  be 
reallocated  for  pubRc  safety  use  in  Los 
Angel«ft.TkB  SkanS  bases  la  HBB^  far 
immediate  relief  in  Los  Angek»«i  tawa 
problems.  One  is  congceted  chanada 
that  lesult  in  excessive  tmre  delays  in 
gsining'  aeee«»  te  dwmeis  by  pa<ret 
ufRiuiB.  ThvMlwriii  aninsufficmit 
aiimniT  qv  spectnm  tnsr  ie  approprtaxe 
to  wppoft  ■  system  usm^  portable  hand- 
held units. 

2.  tn  this  ^7otlce  we  address  onFy  the 
SherifTs.  narrow  request  as  set  forth  in 
his  Supplement  to  PetiUoo.  for 
realTocation  of  Chanael  19  to  solve  his 
need  foi  immediite  relief  in  Loa  Angeles 
County.  PR  Docket  ^fo.  84-232  addresses 
the  more  general  concern  of 
accammodatfngpubDc  safety 
communicatioos  cequirements  an  a 
nationwide  basis.  *  ta  this  Notice,  we 
propose  to  make  Channel  19  frequencies 
available,  by  mie  making  or  waiver,  for 
public  safety  use  in  the  Los  Angeles 
area. 

y.  ht  reviewing,  the  SherfPs  request 
for  spectrum  relfef  and  in  making  these 
proposals,  we  recognize  that  we  have 
been  given  specific  guidance'in 
allocation  matten  relating  to  pnbfic 
safety  radio  users  by  two  recent 
amendments  to  the  Communications  Act 
and  their  accompanying  legislative 
histories.  In  adoytiag  the  lfi82 
amendments  to  the  ComnuinicatioD& 
Act  for  example.  Congress  reiterated 
the  Commission's  basic  responsibility  to 
'■promote  the  safety  of  life  and  property" 
and  made  it  clear  that  we  should  be 
"ever  vigilaRt  t&premote  the  private 
land  mobile  spectrum;  needs  ef  police 
departments  and  other  public  agencies 
which  need  tn  use  such  radio  services  to 
fulfill  adequately  their  obligations  te 
protect  the  Aaiericaa  public"  *  In 
adoptiat  theFCC  Authorization  Act  af 
1983.  Congress  maiie  clear  its  intention 
that  "public  safety  coneideration  shoald 
be  a  tap  piieiiiy  when  frequency 
allocation  decisiarn  are  i 


4.  The  DSL  CiKuil  rsceati^  cecegnned 
our  public  safety  reipoBsibilUies  ia 
Natioatd  AuaemUau  af  Broadeaaten,  v. 
Fedesai  Cammuaicatirmt  Caaamiesitut, 
et  ai.  No.  Sa-lSeS.  (OC  Cir.  lu^  24. 
1984).  In  tbat  caee.  the  Court  stefcsd  tbat 
tiM  ^~~(ira»ai<">iiil  reference  ts  giuiay 
pubUc  H&ky  a  "tap  phority"  daee  not 
great  puMic  safaty  uaera  aa  absolute 
a^ii.  t»  a  pacticolei  spot  on  the 
specirunk  but  it  dnes  recuse  the 
Commission  tog;ve  public  safety  needs 
prionly  over  those  of  commercial 
broadcasters.  Id.,  sffp  op.  at  42.  Of 
course,  this  dtaes  not  mean  that  ail 
public  safety  spectiuni  reqoests  nrast  oe 
grantetf.  ht  JVeigMorhood  TV  Company, 
Inc.  r.  PCC,  No.  83-W35.  slip  op.  at » 
{D.C.  dr.  A^agmt  17. 19S4^  the  Cbert 
specifically  rc^ectedl  tiMt  notion,  finding 
that  the  ConuaissioD  did  net  mo  efoui  of 
ibm  C^n^esaienal  ■laaJitF  to  give 
poblic  safety  top  priatity  in  spectrum 
decisioaa  by  not  giving  some  o£  the 
spectrum  allocated  for  lew  poiiier 
television  to  public  safety.  Nor  do  we 
suggest  by  our  ixatitulion  of  this 
proceeding  that  any  public  safety 
organization  will  be  gcanted  new  or 
different  spcctram  whenever  it  se 
requests,  lb  general,  we  do  aal  leak 
favorably  upon  spectrum  cfaaage 
requests.  Where,  however,  a  public 
safety  orgsnization  makes  such  a 
re<yie8t  we  believe  it  is  ear  st&tutory 
obli^iioB  to  exaffline  whether  the 
request  ia  neceseary  for  furthering  the 
safety  of  Ufa  and  property. 

5.  As  explained  more  fully  belaw.  the 
unique  circumstence&  of  Los  Aogeles 
County  lead  us  to  an  affirmative 
response  to  the  Sheriffs  reqbest. 
Specirically,  we  believe  the  Sheriffft 
difficulties  in  equipping  his  officers  with 
portable  band-held  radios  endangers  the 
safety  af  both  the  officers  and  the  puMic 
they  are  trying  to  protect.  This  problem 
is  exacerbated  by  the  large  geographic 
area  (approximately  4,000  square  miles) 
and  the  diverse  topography  (from 
mounlaina  to  deserts  to  coastal  landsl 
over  which  the  ShedfT  has  iudsdiction. 
The  general  spectrum  congestion  that  is 
present  in  the  Los  Angeles  Ba&in  further 
heightens  the  problem. 

II.  Procniaf  al  BatlLgteand 

6.  The  Sheriffs  "Petition  for  Rule 
Making"  wba  Gied  en  September  1,  1961. 
and  placed  oa  Public  Notice  en 
September  21.*  Caaun£nts  were  doc  by 


October  21.  aad  rftfliti  by  November  S. 
19CI.  Coonaentft  and  i«f  &k»  were  fiJed 
for  saar  tiancaitat  tkeae  daies  althongb 
naMqueats  tar  tiaM  cxtensians  wese 
racaiirKA  at  gi  i«ti  rf 

7.  The  Sheriff's  "Supplemeat  to 
Petiiiaa  far  Rui»  Making"  was  filed  on 
Noveaibar^  VMfX  and  was  put  oa 
Public  NoliKe  on  Novendwr  17  with 
comtnts  due  Dccefakct  17."  Upon 
review  ai  Ibe  Supplement,  the  Chief 
Scientist  detafmined  tkait  there  was  a 
aeed  for  arididional-  infbnnalioB:  and  on 
Dceeaker  2  pased  a  aambcr  af 
qucstiana  itm  tkr  SberifPs  Department 
Answers  were  received  on  December  i, 
1983.  Both  the  commenl  and  reply 
periods  were  extandwt  the  lattar  ended 
February  16.  MB4. 

8.  Do^n^Deccaiber  1983  and  January 
1984  the  Field  Office  Bureau  monitored 
use  of  the  Sheri^s  channels  and 
released  its  findiaga  in  a  report.*  bi  June 
1984  the  Sheriff  Bled  extensive 
comments  on  the  monitanng  report.* 

III.  Discussion 

a  TW  Loa  Alleles  Coonty  Sheriffs 
Department  is  the  natiaa's  sixth  largest 
law^  enforcement  agency.* It  has  staff  of 
7.800  pcrsonel  and  a  fleet  of  over  1,2B0 
vehicles.  For  communications,  the 
Sheriff  operates  two  separate  radio 
systems.  His  "patrol  radio  system"  for 
basic  vehieofer  petrol  services  operates 
on  thirty-eight  frequencies  in  the  39  MHz 
band. 'Twenty-six  of  these  are  used  for 
thirteen  dispatch  frequency  pairs,  three 
are  used  for  simplex  dispatch  operation, 
six  are  for  simplex  tactical  and 
command  paafe'talk  around"  channels, 
and  three  are  far  sensitive  operations. 
The  Sheriffs  "investigative  radio 


■  Pntur*  Public  Safety  Telecommunications 
tLeq^ikmmmtm,  MMIwol  ^mUtf.  m  IK  STSS  (1981). 

*^«  l(.&a  3S2(i«  Hmm  bpart  No.  8r-7S6,  arts 
Con«.  2ndSeu.  Sa  (WSZ), 

*  House  of  Rep.  Na  W^M).  flSth  Cong..  Ut  Seta. 
Zl  (1983). 


*l»U»ariginrfp«ttHoii.  the  ShehfTaaicmi  ttie 
Cmmiimiimmm  raallocato  7  UHF  iBletaaiaa  ckanneb 
to  the  land  mobile  services,  move  stations  operalini 
on  those  channels  to  other  channels  and  provide 
federal  funding  or  compensaMon.  eatabhsh  more 
realistic  television  receivar  Mandaids  sa  "Utbaoa" 
twsed  on  these  standards  could  be  relaxed,  permit 
large  land  mobile  system  operator*  to  reserve 


spectrum,  base  channel  loading  standards  on 
monitoring  rattier  than  mimber  of  mobile  units,  amf 
immediately  reallocatt  Channiria  15  and  IS  to  public 
safety  use  in  the  Lob  ftninlaa  araa. 

•  Widi  hi»Sup{UaiMnl.  Iha  Sheriff  focuaed  his 
petition  on  creating  more  UHF  channels  through 
adoption  of  more  efficient  spectrum  utilizaHon 
tpihnlques  such  ae  changes  in  the  tabooa.  allocating 
iinuaed  and  new  UHF  chiinnaia  to  land  mobile 
service*,  raaenring  at  leaat  12  MHi  of  spectrum  (the 
equivalent  uf  two  television  channeUj  fur  public 
safety  land  mobile  use.  and  assigning  Channel  19 
for  p«(t(ic  safety  uae  in  ttie  l/t*  Angeles  area. 

*POC  Field  OpersMona  Bureau  R«port  84-01, 
"Limited  Spectrum  Occupancy  Study".  February 
1984  (FOB  liaportl. 

''  Los  Angeles  Qiunly  Sheri/Ts  Department. 
"Response  to  Field' Operations  Bureau  Umited 
Spectrum  Occupancy  Stwiy  PCC/FOB  84-01."  (filed 
|une  25. 19841  (Sesponsel. 

*Loa  Angeiea  County  ShenfFs  Departmmt 
Supplamant  to  PaUMon  tor  Rule  M.il(inSi  Ui-Wffb 
(filed  Nov.  4, 1983).  page  17  (3upplenient|. 

'Response  at  ZD.  22,  23.  AI  the  time  the 
Supplement  was  filed,  the  Sheriff  operated  with  38 
frequenciaa:  20  atere  oaad  for  10  duplex  pair*  aad  16 
were  for  simplex  charuiels.  Suppletnent  at  1&  Tin 
Sheriff  has  recently  aaquwed  sdditioaal  M  Nttic 
frequencies  for  a  total  40i 
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system"  consists  of  portable  and  mobile 
units  on  ten  freqency  pairs  in  the  470 
MHz  band.'"  These  are  used  for 
defective  operations. 

10.  The  Sheriff  reports  congestion  on 
his  radio  systems  in  both  the  39  and  470 
MHz  bands.  The  more  serious  problem, 
however,  is  with  his  patrol  radio  system 
in  the  39  MHz  band.  As  described  by  the 
Sheriff: 

During  busy  periods,  requests  for 
emergency  assistance  fby  patrol  officers 
using  their  car  radios/  often  are  lost 
(unheard)  or  unreasonably  delayed.  Waiting 
time  to  access  a  radio  channel  dnring  aversfe 
busy  periods  ranges  from  1  minute  28  secoads 
to  3  minutes  46  seconds  (a  system  atilizatioB 
factor  of  98%).  Peak  busy  hour  waiting  is 
;i  maximuni  of  7.9  minutes." 

The  Sheriff  also  reports  that  congestion 

results  in  delays  in  dispatching 
personnel  in  response  to  citizens* 
requests  for  service,  failures  to  report 
arrivals  at  and  departures  htMn  dispatch 
locations,  and  delays  in  communicating 
about  other  Sheriffs  Department 
activities. 

11.  Because  these  congestion  levels 
were  significant  enough  to  cause 
concern,  the  Chief  Scientist  asked  the 
Sheriff  for  additional  ii^ormation  about 
his  system  and  about  the  studies  on 
which  he  based  his  conclusions  of 
system  congestion. "  The  Commission's 
Field  Operations  Bureau  also  undertook 
to  gather  its  own  information  on  the 
usage  of  the  Sheriff's  frequencies. 

12.  The  Field  Operations  Bureau's 
study,  which  involved  periodic 
monitoring  of  fifty-nine  of  the  Sheriffs 
frequencies  in  the  39  and  470  MHz 
bands  from  several  different  monitoring 
sites,  provided  data  relating  to  the 
amount  of  time  that  the  monitored 
channels  registered  voice  or  tone  use. 
Our  Field  Operations  Bureau  and  the 
Sheriff  have  applied  different  analytic 
techniques  to  this  data  and  have 
reached  conflicting  conclusions  about 
the  occupancy  rate  of  the  monitored 
channels.  The  Sheriff  has  also  used 
different  testing  methodology  and 
reached  different  usage  results  for  the 
same  channels  that  were  monitored  by 
FOB.  In  addition  the  Sheriff  has 
provided  information  about  delays  his 
officers  experience  in  gaining  access  to 
channels,  viz..  waiting  time,  a  factor  not 


''This  spectmn  was  raaUocated  trvm  televisioa 
Cbannal  14  to  land  aobila  use  in  Ixia  Angeles  with 
the  Commission's  decision  in  Docket  18261.  Land 
Mobile  Use  of  TV  Channels.  First  Report  and 
Order.  23  PCC  2d  32S  (1970). 

"  Supplemeot  at  ZO  (emphasis  in  origiBat). 

"  Letter  from  Robert  S.  Powers.  Chiaf  ScientisL  to 
Sheriff  Sherman  Block.  DManber  2. 1883:  letter  iron 
|ohn  D.  L^ne.  Esq..  Attorney  for  the  Los  Angeles 
County  Sheriffs  Department,  to  Robert  S.  Powers, 
Decenit>er  7, 1983  (with  endosores). 


measured  in  the  FOB  study.  The  Sheriff 
asserts  that  it  is  waiting  time,  not 
occupancy,  that  is  criticai. 

13.  We  are  not  prepared  at  this  time  to 
make  a  judgment  about  what  the 
Sheriffs  loading  is  or  ou^t  to  be.  Nor 
can  we  define  at  this  time  what  delays 
are  tolerable  for  different  public  safety 
uses.  As  the  Sheriff  has  pointed  out, 
there  are  no  definitive  standards  against 
which  to  measure  the  Sheriffs 
occupancy  levels.  There  is  also  no 
model  of  how  an  ideal  public  safety 
radio  system  should  be  configured. 
These  have  been  controversial  points 
within  the  land  mobile  community  in  the 
past  and.  because  developments  in  radio 
technology  and  uses  are  not  static, 
agreement  on  appropriate  standards  has 
not  been  reached  With  data  available 
to  us  in  this  proceeding  from  only  one 
system  in  one  market,  we.  too,  are 
reluctant  to  articulate  standards. 

14.  Because  the  Sheriffs  spectrum 
request  is  not  based  on  congestion 
alone,  we  need  not  reach  the  issue  of  the 
acceptable  usage  levels  for  either  the 
Los  Angeles  County  Sheriff  or  public 
safety  in  general  We  go  forward  with 
this  proceeding  on  another  basis,  i.e„ 
the  Sheriffs  need  for  hand-held  radios. 
When  coupled  with  the  unique  and 
aggravating  factors  present  in  the  Los 
Angeles  Basin — the  expansive 
geography,  diverse  topography  and 
general  spectnun  congestion — the  need 
for  hand-held  portables  is  a  sufficient 
basis  for  our  initiating  this  Notice  of 
Proposed  Rulemaking. 

15.  In  his  Supplement,  the  Sheriff  has 
described  his  need  for  a 
communications  system  using  portable 
hand-held  units.  We  note  that  police 
departments  in  most  major  cities  use 
communications  systems  with  small 
portable  radios  carried  by  the  officers, 
rather  than  rely  solely  on  larger,  more 
powerful  units  which  must  be 
vehiculariy  moimted.  Portable  units  are 
vital  to  an  officer's  ability  to  use  radio 
for  back-up  assistance  or  emergency 
help  when  away  from  his  car.  In 
subsequent  contacts  with  the 
Commission,  the  Sheriff  has  emphasized 
the  problem  he  faces  in  implementing  a 
portable  radio  system  with  the 
frequencies  now  assigned  to  him  at  39 
MHz.  llie  ambient  noise  present  in 
major  metropolitan  areas,  the 
propagation  characteristics  of  39  MHz 
frequencies,  and  system  design 
considerations  make  their  use 
impractical  for  meeting  the  Sheriff's 
portable  radio  requirements. 

16.  For  these  reasons,  we  agree  that 
the  Sheriff's  need  for  a  portable 
communications  system  is  real  and 
cannot  realistically  be  met  with  the 


spectrum  now  available  to  him  at  39 
MHz.  Although  the  Sheriffs  spectrum  at 
470  MHz  is  compatible  with  portable 
equipment,  the  Sheriff  has  only  ten 
channel  pairs  there,  which  are  currently 
used  by  detectives.  The  Sheriff  does  not 
have  eiKMigh  spectrum  at  470  MHz  to 
acc(Mnmodate  his  patrol  use  in  addition 
to  investigative  use  if  equipment  is  used 
that  is  currently  commercially  available 
in  this  country.  Because  of  assignments 
to  others,  sufficient  land  mobile 
channels  suitable  for  portable  radios  are 
not  available  to  meet  the  SherifTs  need 
in  the  Los  Angeles  area.** 

17.  In  li^t  of  the  Sheriffs  need  for 
portable  radios  and  his  inability  to 
satisfy  the  need  with  spectrum  already 
allotted  for  use  in  the  Los  Angeles  area, 
the  question  before  us  is  whether  a 
suitable  solution  can  be  found  We  have 
considered  whether  technology  could 
offer  relief  by  enabling  the  Sheriff  to 
increase  sufficiently  the 
communications  capacity  of  his  470 
MHz  band  frequetKies.  the  only  band 
the  Sheriff  has  that  would  permit 
portable  radios  to  be  used.  Both 
narrowband  technology,  which  can 
multiply  the  channel  of  a  given  amount 
of  spectrum,  and  trunking,  which  makes 
better  traffic  management  possible,  may 
provide  future  relief  to  spectrum 
problems  like  the  Sheriffs.  However, 
these  technologies  do  not  provide  a 
current  solution  in  this  case,  given  the 
Sheriff's  need  to  improve  his 
communications  system  immediately 
and  at  costs  comparable  to  those  dl  the 
commercial  marketplace.  Neither 
narrowband  nor  trunked  system 
portable  radios  are  currenUy 
manufactured  or  available  in  this 
country  for  public  safety  systems  in  the 
470  MHz  band.'*  These  technologies 
may.  therefore,  be  more  appropriate  as 
solutions  to  future  rather  than  current 
spectrum  inadequacies. ''Moreover, 


"  Spectnun  released  from  the  800-WO  KMs  band 
reservaa.  far  enampla  baa  abaady  baea  assigned  to 
others  in  the  Los  Angalss  area.  Land  nobiW 
spectrua  at  150  MHx.  4S0  MHz.  and  470  MHs  Ims 

also  been  assigned  to  others. 

'*  ACSB  and  n«rro»irt)and  FM  systems  are  befatf 
developed  for  the  400  VMx  and  900  MHz  regions  of 
the  spectrum,  and  400  MHz  narrowband  FM 
equipment  is  svailable  outside  tba  Uoitad  Sialaa. 
ACSB  productkn  aquipmaat  ia  availabla  for  tha  188 
MHs  band.  Oa  )uly  18. 19S4.  SidefaMd  Tscbanlnp. 
Inc..  filed  a  pctitiao  for  reallocabon  of  the  218-ZZ2 
MHz  band  to  the  private  land  mobile  radio  sanricas 
for  exchHive  use  fay  namwbsnd  systcas  (RM- 
4831). 

■•  We  note  that  the  Sheriff  is  planning  to  increase 
his  communicatioas  capacity  with  digital 
equipment 
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even  if  portables  were  available  for  a 
trunked  system  in  the  470  MHz  band, 
the  Sheriff  would  still  have  insufficient 
spectnim  in  the  470  MHz  band  to  handle 
his  growing  needs. 

IV.PropoMl 

18.  Because  no  technological  solution 
is  commercially  available  now  for  the 
470  MHz  channels  available  to  the 
Sheriff,  we  are  proposing  to  make 
spectrrun  available  in  the  UHF 
television  band  to  satisfy  the  Sheriffs 
compelling  need  for  a  public  safety 
communications  system  that 
accomodates  portable  radios. 
Specifically,  we  are  proposing  to  make 
finequencies  available  from  Channel  19. 

19.  The  Sheriff  has  proposed 
reallocation  of  Channel  19  from 
television  broadcasting  to  public  safety 
use  in  Los  Angeles  County.  The  Sheriff 
has  stated  his  intention  to  conduct  tests 
demonstrting  that  this  reallocation  is 
feasible  and  will  not  cause  interference 
to  television  station  KSCI-TV,  which  is 
licensed  in  San  Bernardino  and  operates 
on  Charmel  18  from  a  transmitter  site 
located  between  San  Bernardino  and 
Los  Angeles.  The  station  places  a 
predicted  Grade  B  or  better  contour  over 
populated  parts  of  Los  Angeles  County. 
Accordingly,  a  rule  change  to  reallocate 
Channel  19  presents  a  viable  solution 
only  if  the  Sheriff's  tests  show  that  use 
of  Channel  19  will  not  cause  harmful 
interference  to  reception  of  the  Channel 

18  signal  of  Station  KSCI-TV. 

20.  We  find  use  of  Channel  19  by  the 
Sheriff  to  be  an  attractive  solution  for 
meeting  the  Sheriffs  public  safety 
spectrum  needs  because,  if  technically 
and  operationally  feasible,  the  Sheriffs 
needs  can  be  met  without  any  loss  of 
television  service.  '•  Because  channel 
18's  signal  covers  much  of  the  Los 
Angeles  area.  Channel  19  cannot  be 
used  for  television  in  Los  Angeles.  At 
the  same  time,  Channel  19  spectrum  can 
solve  the  Sheriffs  needs.  First,  Channel 

19  h^uencies  are  compatible  with 
portable  communications;  indeed, 
portable  equipment  is  commercially 


"*  We  refer  lo  existing  or  potential  full  power 
lelevition.  We  are  not  considering  the  lo«i  of 
potenbal  low  power  lervice  in  our  analysia. 
Currently,  a  number  of  LTV  applications  are 
pending  for  use  of  Channel  19  in  Southern 
California.  Some  pending  applications  propose  to 
serve  various  communities  north  of  Los  Angeles 
County,  while  the  rest  propose  to  serve  various 
communities  in  and  around  the  San  Diego  area. 
Thus,  while  it  appears  that  some  of  these  would  not 
bt  foreclosed,  the  use  of  Channel  19  by  the  SherifT 
could  preclude  the  licensing  of  some  of  these 
applicabons.  Where  there  is  such  a  conflict 
however,  we  believe  we  should  give  priority  to  the 
Sheriff.  See  Neighborhood  TV  Company.  Inc.  v. 
FCC.  tupra  at  29.  A  list  of  potentially  affected  low 
power  applicants  is  contained  in  the  attached 
Appendix. 


available.  Second,  there  are  sufficient 
channels  available  to  avoid  congestion. 
Finally,  the  spectnim  is  adjacent  to  the 
Channel  20  frequencies  used  by  the  City 
of  Los  Angeles  Police  Department 
(LA.P.D.),  thereby  permitting  the 
LA.P.O.  and  the  Sheriff  to  use  radios 
that  can  tune  across  both  Channel  19 
and  Channel  20  frequencies.  Such 
mutual  aid  compatibility  is  an  important 
asset,  given  the  unique  configuration  of 
Los  Angeles  County  and  the  interlocking 
jurisdictions  of  LA.PJ>.  (within  the 
incorporated  city  limits)  and  the  Sheriff 
(all  unincorporated  areas  of  the  county). 
There  are  areas  of  the  county,  for 
example,  where  one  side  of  a  street  is 
under  LA.P.O.  authority  and  the  other  is 
side  under  the  Sheriffs  jurisdiction.  It  is 
not  uncommon  in  a  vehicular  pursuit  for 
the  pursued  car  to  cross  jurisdictions 
several  times.  The  ability  of  the  two 
departments  to  communicate  by  radio 
(at  present  they  can  only  communicate 
by  telephone)  would  thus  promote  their 
ability  to  foster  public  safety. 

21.  We  are  also  cognizant  however, 
that  reallocation  of  Channel  19  for 
public  safety  use  in  Los  Angeles  County 
would  require  modification  of  the 
television/land  mobile  sharing  rules 
adopted  in  Docket  18261.  The  rules 
adopted  in  that  docket  preclude  the 
operation  of  land  mobile  systems  within 
the  service  area  of  a  television  station 
operating  on  an  adjacent  channel.  " 
Because  KSCI-TV  is  licensed  to  operate 
on  channel  18  from  a  location  between 
San  Bernardino  and  Los  Angeles,  land 
mobile  use  of  Channel  19  in  the  Los 
Angeles  area  does  not  meet  the 
minimum  separation  distance  for 
interservice  sharing  provided  in  Docket 
18261  and  would  ordinarily  not  be 
permitted. 

22.  The  Sheriff  asserts,  however,  that 
a  system  can  be  engineered  to  meet  his 
needs  without  causing  interference  to 
television  reception."  He  has  filed  an 
engineering  statement  claiming  that  the 
sharing  criteria  adopted  in  Docket  18261 
are  overly  restrictive  and  that  mobile 
use  of  Channel  19  in  Los  Angeles  is 
feasible  under  certain  conditions.  To 
demonstrate  that  Channel  19  can  be 
used  without  causing  television 
interference,  the  Sheriff  started  tests  in 
early  September.  According  to  his  draft 


"  47  CFR  Part  90.  Subpart  L;  Fint  Report  and 
Order.  Docket  18261.  23  FCC  2d  323  (1970). 

■*  While  we  do  not  believe  that  definitive 
conclusions  can  be  drawn,  we  note  that  the  Sheriff 
has  advised  us  that  he  received  no  interference 
complaints  during  the  1964  Summer  Olympics,  when 
Charmel  19  was  temporarily  used  for  land  mobile 
communication.  Our  Field  Operations  Bureau  also 
received  no  complaints. 


test  plan,  submitted  to  the  Commission's 
staff  on  July  9, 1984. 

The  testing  program  will  establish 
technical  criteria  for  design  and  development 
of  a  Land  Mobile  radio  system  in  the  500-506 
MHz  band  in  a  manner  which  will  not  cause 
interference  to  the  reception  of  KSCI. 
Channel  18. 

The  procedure,  as  briefly  outlined  in  the 
draft  test  plan  and  as  elaborated  to  the 
Commission's  staff  on  August  7, 1984, 
will  commence  with  laboratory  work  to 
establish  criteria  for  land  mobile  use  of 
Channel  19.  This  is  expected  to  be 
followed  by  field  tests  and 
measurements  at  speciHc  frequencies. 
The  Sheriff  has  stated  that  he  will 
advise  the  licensee  of  Channel  18  of  his 
test  plan  and  invite  the  licensee's 
representatives  to  observe  the  actual 
field  studies.  We  expect  that  these  test 
results  will  be  submitted  to  the 
Commission  as  soon  as  they  are 
completed  and  in  no  event  later  than  the 
deadline  for  filing  comments  in  this 
proceeding. 

23.  Obviously,  we  are  concerned 
whether  general  land  mobile  operation 
on  Channel  19  might  cause  harmful 
interference  to  reception  of  Station 
KSCI-TV.  Channel  18,  within  its  service 
area.  For  this  reason,  we  will  give 
careful  consideration  to  the  results  of 
the  Sheriffs  test  and  any  others  that 
might  be  conducted  before  considering 
adoption  of  any  Hnal  rules  to  permit 
land  mobile  use  of  Channel  19. 

24.  We  note,  moreover,  that  while 
harmful  interference  to  Channel  18 
might  result  if  we  reallocate  Charmel  19 
for  land  mobile  use  in  Los  Angeles 
County  without  any  restrictions,  a 
carefully  engineered  system  might  be 
able  to  avoid  this  problem.  The  Sheriff 
maintains  that  he  could  carefully 
engineer  a  system  using  portions  of 
Channel  19  spectrum  to  avoid  any  such 
interference.  Should  the  Sheriffs  test 
show  that  Charmel  19  is  usable,  but  only 
with  restrictions,  we  will  consider 
waiving  our  rules  to  allow  operation  of  a 
specific  system  carefully  designed  to 
avoid  interference  to  reception  of 
Channel  18,  rather  than  changing  our 
rules  to  reallocate  Channel  19  in  the  Los 
Angeles  area.  We  note,  however  that 
dependency  on  careful  engineering  to 
avoid  interference  to  Channel  18  might 
restrict  the  Sheriffs  ability  to  modify  or 
expand  his  system  once  it  is  built. 
Additionally,  the  licensee  of  Charmel  18 
might  be  limited  in  its  ability  to  modify 
its  facilities  in  a  way  which  would 
change  the  interference  relationship 
between  its  signal  and  any  authorized 
public  safety  mobile  system  using 
Channel  19  frequencies.  Both  the  Sheriff 
and  KSCI-TV  are  therefore  urged  to 
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address  these  matters  in  their 
comments. 

25.  We  elso  note  the  possibility  that 
Channel  18  might  receive  harmful 
interference  even  from  a  carefully 
engineered  land  mobile  system.  In  that 
event,  we  may  have  to  make  a  public 
interest  determination  that  balances  the 
level  of  interference  to  Channel  18 
against  the  public  safety  need  for 
spectrum  by  the  Los  Angeles  County 
Sheriffs  Department.  Accordingly,  in 
this  proceeding,  we  might  take  action 
that  results  in  an  order  of  modification 
of  KSCI-TVs  license  in  order  to  permit 
die  Sheriffs  use  of  some  Channel  19 
frequencies  in  the  Los  Angeles  area. 
Pursuant  to  section  316  of  the 
Communications  Act,  as  amended. 
KSCI-TV  has  an  opportunity  in  this 
proceeding  to  protest  the  proposed 
modification.  47  U.S.C.  316(a).  We  invite 
all  interested  parties  to  conunent  on  this 
balancing.  **  We  also  invite  comment  on 
what  effect  the  congressional  mandate 
that  we  give  public  safety  use  of 
spectrum  top  priority  in  spectrum 
allocation  decisions  should  have  on  our 
decision. 

26.  Finally,  we  note  that  low  power 
television  station  K20AA,  Bear  Valley 
Springs,  California,  operates  on  Channel 
20  with  a  transmitter  approximately  23 
miles  north  of  the  northern  border  of  Los 
Angeles  County.  While  we  have  not 
addressed  the  general  question  of  land 
mobile  interference  to  low  power 
television  stations  in  our  rules,"  we 
have  considered  whether  such 
interference  might  be  a  problem  here 
and  have  concluded  that  it  is  not.**  We 


"Should  there  be  interference  complaints 
resulting  from  the  Sheriffs  oae  of  Channel  19.  if 
such  aee  it  subee<}tiently  sothorrzed.  we  wouM 
expect  the  Sheriff  to  correct  any  reported 
interference  probleme  iBvolving  the  Sheriff  • 
operation  that  exceed  any  inteifereDce  we  may 
deftne  as  acceptable  at  the  conclusion  of  this 
proceeding.  We  would  net  expect  to  prtnride  relief 
from  any  ialaifenuce  wHhin  the  taage  we  OMjr 
conclude  is  acceptabte. 

"'  In  Lot*  Potter  TelevtsHm  Senicf.  47  KH  21468. 
21479.  51  RR2d  470. 480  (19621.  the  Commission 
provided  that  low  power  stations  would  l>e 
authorized  on  a  secondary  l>a«<s  to  stations  ia 
primary  allocations  existing  at  that  time.  See 
Neighborhood  TV  Company.  Inc.  r.  FCC.  tupra. 

-'  In  reachiofi  thit  (^inclusion.  w«  assumt^  thai  a 
land  iBotrile  beise  station  using  the  maxinnan  power 
and  height  permitted  by  our  rules  would  be  located 
along  the  Los  Angela*  Coanty  l>artlcr  at  the  point 
nearest  K20AA's  transmitter.  Applying  the  field 
strength  curves  in  47  CFR  73.eua.  fig.  10b.  to  thia 
hypothetical  t>ase  station,  we  have  concluded  that 
its  into  fas  eiioe  contour  wovld  fall  sevci  al  nilea 
short  of  K20AA's  74  dBu  service  rontour  calculated 
on  the  Iwaie  of  KZOAA's  actnal  entetma  height  • 
calculatkai  men  adeaatafeoee  tm  IC20AA  tlMMi  tlM 
height  alwve  average  terrain  provkM  by  Hf  CFR 
74.707(a).  In  making  this  analysis,  we  used  the  same 
O  dB  desired  lo  uadcsiied  siyaal  ratio  as  was  ased 
in  developing  the  sharing  criteria  for  full  sarviGa 
television  stations  and  land  mobile  operations  in 


invite  K20AA  to  comment  on  our 
analysis  here  and  on  any  impact  the 
proposed  land  mobile  operation  may 
have  on  its  service.  If  there  is  any 
conflict,  however,  we  believe  priority 
should  be  given  to  the  Sheriff. 

V.  Conclusions 

27.  We  are  proposing,  by  rule  making 
or  waiver,  to  reaUocate  or  otherwise 
allow  use  of  Channel  19  or  some 
frequencies  thereof,  it  there  will  be  no 
undue  interference  to  Channel  18.  We 
believe  that  such  reallocation  is 
warranted  in  order  to  permit  the  Sheriff 
to  construct  a  modem  communications 
system,  compatible  with  operation  of 
portable  h-.ndheld  radio  units,  which 
can  adequately  serve  the  Sheriff  today 
and  for  the  next  several  years.  We 
believe  that  allowing  use  of  frequencies 
from  Channel  19  would  achieve  this  goal 
without  disrupting  or  eliminating 
television  service.  We  ask  interested 
persons  to  comment  on  our  proposal  and 
to  address  how  we  should  weigh  and 
balance  the  advantages  and 
disadvantages  in  light  of  the  Sheriffs 
need  for  an  improved  communications 
system,  the  potential  impact  on 
broadcasting,  statutory  guidance  in  47 
U.S.C.  332(a)  and  section  9  of  the 
Federal  Communications  Commission 
Authorization  Act  of  1983,  Pub.  L  96- 
214.  97  Stat.  1467,  and  the  recent  court 
decisions  in  National  Association  of 
Broadcasters  v.  Federal 
Communications  Commission,  et  al, 
supra,  and  Neighborhood  TV  Company 
V.  FCC,  supra.  In  reaching  a  decision  in 
this  proceeding,  we  will  consider  the 
test  to  be  conducted  by  the  Sheriff,  the 
resulting  reports,  comments  regarding 
this  and  any  other  tests  which  may  be 
conducted,  and  comments  associated 
with  this  Notice."  We  also  invite  parties 
to  suggest  any  alternatives  that  they 
believe  present  a  better  solution.  In 
doing  so,  we  ask  such  commenters 
specifically  to  discuss  why  Channel  19 
is  not  viable  or  desirable  in  their 
opinion,  how  their  suggested  alternative 
would  meet  the  Sheriffs  needs,  and 
whether  other  services  would  be 
disrupted. 

VL  Procedural  Motteis 

28.  Authority  for  issuance  of  this 
Notice  of  Proposed  Rule  Making  is 
contained  in  sections  4(i).  302, 303  and 


Docket  18281.  Notice  of  Proposed  Rule  Making.  14 
FCC  2d  297.  300  (ISSS).  adopted  in  Fint  Report  and 
Order.  23  VCC  2A  325  (1970).  In  additioa. 
consideration  shieldinii  can  be  expected  from  the 
mountain  range  between  IC20AA's  transmitter  site 
and  the  Loa  Angeles  County  border.  ' 

"  As  siatnd  above,  wr  expect  the  Stwrlfl  lo  file 
his  test  results  no  later  than  the  date  he  files  his 
comments  in  this  proceeding. 


316  of  the  Communications  Act  of  1934. 
as  amended,  47  U.S.C.  154(i),  302.  303, 
and  316.  Pursuant  to  applicable 
procediffes  set  forth  in  $1,415  of  the 
Commission's  Rules,  interested  persons 
may  file  comments  on  or  before 
December  20. 1984  and  reply  comments 
on  or  before  January  4, 1985.  All  relevant 
and  timely  comments  will  be  considered 
by  the  Commission  before  final  action  is 
taken  in  this  proceeding. 

29.  The  Secretary  is  directed  to  serve 
a  copy  of  this  Notice  by  Certified  Mail  to 
Bear  Valley  Property  Owners 
Association,  the  licensee  of  K20AA, 
Channel  20.  Bear  Valley  Springs. 
California,  and  by  First  Class  Mail  to 
those  applicants  for  low  power 
television  stations  listed  in  the  attached 
Appendix. 

313.  The  Secretary  is  further  directed  to 
serve  a  copy  of  this  Notice  by  Certified 
Mail  on  Global  Television.  Iiux.  the 
licensee  of  KSCI-TV.  Channel  18.  San 
Bemadino,  California. 

31.  Global  Television.  Inc.,  is  hereby 
made  a  party  to  this  proceeding  and  is 
afforded  an  opportunity  to  submit 
comments  on  the  relevant  proposals 
contained  herein  within  the  comment 
and  reply  period  specified  above  and 
specifically  to  state  reasons  why  such 
actions  should  not  be  taken,  if  it  has  any 
objection. 

32.  In  accordance  with  the  provisions 
of  S  1-419  of  the  Rules,  formal 
participants  shall  file  an  original  and  5 
copies  of  their  comments  and  other 
materials.  Participants  wishing  each 
Commissioner  to  have  ■  personal  copy 
of  their  comments  should  file  an  original 
and  11  copies.  Members  of  the  general 
public  who  wish  to  express  their  interest 
by  comments  are  given  the  same 
consideration  regardless  of  the  number 
of  copies  submitted.  All  documents  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the 
Commission  Public  Reference  Room  at 
its  headquarters.  Room  239, 1919  **M" 
Street,  NW.,  in  Washington,  D.C. 

33.  For  further  information  concerning 
this  proceeding,  contact  Don  Precure, 
Office  of  Science  and  Technology  (202) 
653-8170.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  ia 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte,  contacts  are 
prohibited  in  Commission  proceedings 
such  as  this  one,  which  involve  channel 
assignments  and  potential  modifications 
to  outstanding  broadcast  licenses.  See. 
47  CFR  §  1.1207(d).  An  ex  parte  contact 
is  a  message  (spoken  or  written) 
concerning  the  merits  of  a  pending  rule 
making,  oSier  than  comments  officially 
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filed  at  the  Comnnission,  or  oral 
presentation  required  by  the 
Commission.  Any  comment  which  has 
not  been  served  on  the  petitioner 
constitutes  an  ex  parte  presentation  and 
shall  not  be  considered  in  this 
proceeding.  Any  reply  comment  which 
has  not  been  served  on  the  personfs] 
who  filed  the  comment,  to  which  the 
reply  is  directed,  constitutes  an  ex  parte 
presentation  and  shall  not  to  be 
considered  in  the  proceeding. 

34.  Pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  of  1980.  Pub. 
L  96-354,  we  find  that  the  proposed 
action  herein  would  not  have,  if 
adopted,  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses.  At  most,  this  proposed 
action  would  not  have  an  impact  on 
more  than  45  small  businesses 
(primarily  low  power  TV  applicants). 
Moreover,  it  does  not  propose  to 
displace  anyone  currently  assigned  to 


any  of  the  bands  being  considered  in 
this  proposal.  Any  allocation  alternative 
being  considered  herein  would  only 
provide  spectrum,  which  is  currently 
unused  by  its  assigned  service,  for 
shared  use  by  public  safety  users. 

35.  It  is  ordered  that  a  copy  of  this 
Notice  of  Proposed  Rule  Making  be 
served  upon  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Federal  Communications  Conunission. 

William  ).  Tricaiico, 

Secretary. 

Appendix — LPTV  Applications  Possibly 
Ahected  by  LM  Use  of  Channel  19  in 
Los  Angeles  County 

The  following  applications  to  operate 
low  power  television  stations  on 
channel  19  may  be  affected  by  this 
proposed  land  mobile  use  of  channel  19 
in  Los  Angeles  County: 


liTV 


HoMMRl  LP  TilMiiiQn,  Inc— 
Broifcl  Dli  Coip- 


Coip.- 


Ectafwl  Cop „„„„ 

FigQM  CofTvnuracKfeons - 
Gaorga  Fntzvigar  . 


Mnonty  Conimunicaions._ 

N  t  K  LPTV  Inc  

Wsds  Convn.  Graup  Inc ..» 

Baby  Boom  nrmtfcllriu 

Anwr  TatoMMon  Hmmcrti 

CaViolk:  ViaiM  BR>adca«ina„ 
Ts(-Asdo  Conwv  ^opartM .. 
H^^  Oowt  BnMdCMfenQ„__ 

AinaU  N.  Apptabawn 

Evwigafna  Garoia  Gva 

Ewista  flontaro — _... 


Jo  Aim*  Baioon  Bouiqu*- 
Juvi  Ramon  OitB 


Ljda  Rotkiguaz 

MkaA.  Mandoza 

Mnana  Rottiguaz  Fiiai. 

Lain  Amanca.  TV  LU 

iB. 
>0  I 

Datva  11  Kanp 

GiaflOfy  A,  Pataraan.. 

Ktfi  J  Pataraan 

Ouanlin  L  Braan 

Tharaaa  P 


Caaaali^ia  noducaona  tnc 

OiartaaBMnga 

>TV 


IV  OaMay. 


Nor»coaa«  Broadcaal  Coip. 


Hi^Oaaart  PuMaNng  Co.. 

Amou  N.  A|)|)tabauM 

iQ.  I 


Coip« 


Diatanoa  from 

Loa  Anjaiaa 

(nalaa) 


64 

ei 

98 
86 
96 
96 
96 
96 
96 
96 
96 
103 
103 
103 
110 
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113 
113 
113 
113 
113 
113 
113 
113 
113 
113 
117 
117 
117 
117 
117 
117 
117 
120 
120 
120 
120 
120 
120 
120 
135 
164 
164 
164 
164 


Oty  to  ba  aarvad 


Edawdi.  CA  norttiaaal  of  LA. 
Eacondida  CA  aoultiaaal  o«  LA. 
SanOtago.  CA. 

Oa 

Oa 

Da 

Oa 

Da 

Do. 

Da 

Do 
Eacon(Sdo,  CA. 

RvkNj  Sw«a  Fa.  CA  SE.  ol  LA. 
San  Dtago.  CA.  ale. 
SwiOiago.  CA 

RidQacfaat.  CA  nofltiaaat  of  LA 
flidgacraat.  CA. 

Da 

Oa 

Da 

Oa 

Oa 

Da 

Da 

Oa 
SanOlaoaCA 

Oa 

Oa 

Oa 

Oa 

Oa 

Da 

Da 

Da 

Da 

Da 

Da 

Oa 

Oa 

Do 
Bagdad.  CA  norlhaaat  of  LA 
Paao  Robfaa,  CA  nofttnuaal  of  LA. 
Paao  Roblaa.  CA. 

Oa 
San  Luia  Oblapo.  no»»aaal  of  LA. 


relief  proposed  in  the  Notice  is 
appropriate. 

The  Sheriff  began  by  insisting  that  the 
spectrum  assigned  to  him  was 
insufficient  for  his  needs,  that  his  radio 
channels  were  very  congested  and  that 
communications  supporting  his  public 
safety  mission  were  inadequate.  After 
the  Commission's  Field  Operations 
Bureau  attempted  to  confirm  channel 
congestion  and  found,  as  a  preliminary 
matter,  that  the  channels  appeared  to  be 
lightly  loaded,  the  Sheriff  attacked  the 
Bureau's  study  and  then  hastened  to 
assert  that  the  "real  problem"  was  that 
he  needed  hand-held  units  for  his  patrol 
force  to  be  used  outside  of  vehicles. 
Hand-held  units  for  use  at  39  MHz,  it 
was  further  asserted,  were  unwieldy 
and  of  too  limited  range.  Hand-held 
units  are  available  at  39  MHz  albeit  with 
longer  antennae  and  shorter  range  than 
UHF. 

The  licensee  of  Channel  18  is  alerted 
by  this  Notice  that  he  may  be  subject  to 
significant  interference  and  that  his 
license  may  be  subject  to  modification 
to  accommodate  such  interference. 
Should  such  interference  require  a 
significant  modification,  it  can  only 
increase  the  burden  of  proof  that  the 
Sheriff  has  yet  to  meet. 

While  1  believe  this  document  should 
properly  be  captioned  a  Notice  of 
Inquiry,  I  reluctantly  support  it  as 
characterized  only  to  invite  public 
comment  on  the  unresolved  questions 
which  remain.  First.  I  invite  comment  on 
the  need  for  additional  spectrum. 
Second,  assuming  that  need  can  be 
established,  I  am  interested  in 
alternatives  to  the  solution  proposed. 

I  share  my  colleagues'  concern  that 
this  Commission  give  special  attention 
to  the  communications  needs  of  the 
public  safety  services.  The  simple 
assertion  of  such  a  need,  however, 
requires  a  leap  of  faith  that  I  am  not  yet 
ready  to  make.  Should  the  comments 
prove  convincing,  I  will  support  this 
significant  policy  change. 

Therefore,  I  concur. 

|FR  Doc.  304«S  ni«d  W-SChM.  K45  ■«! 
WLUNQ  COOE  •711-01-11 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlifa  Sarvica 
50  CFR  Part  17 


Coocurring  Statement  of  Commissioner 
lames  H.  Quello 

In  re:  Notice  of  Proposed  Rule  Making 

proposing  interim  relief  requested  by  the 
Los  Angeles  County  Sheriff  in  his 
petition.  RM-3975. 


I  relunctantly  concur  because  I 
believe  that  this  Notice  of  Proposed 
Rulemaking  is  premature.  The  record  is 
far  from  convincing  that  interim  rehef  is 
required  and  it  is  far  from  clear  that  the 


Endangered  and  Ttireatened  Wildlifa 
and  Plants;  Proposed  Endangered 
Status  for  Two  Kinds  of  Norttiam 
Flying  Squirrel 

AQENCY:  Fish  and  Wildlife  Service, 
Interior. 
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action:  Proposed  rule. 


summary:  The  Service  proposes  to 
determine  endangered  status  for  two 
kinds  of  northern  flying  squirrel  found  in 
the  Appalachian  Mountains  of  North 
Carolina.  Tennessee.  Virginia,  and  West 
Virginia.  Both  are  evidently  very  rare 
and  jeopardized  by  habitat  loss,  human 
disturbance,  and  competition  with,  and 
the  transfer  of  a  lethal  parasite  from,  the 
more  common  southern  flying  squirrel. 
This  proposal,  if  made  fmal,  would 
extend  the  protection  of  the  Endangered 
Species  Act  of  1973.  as  amended,  to 
these  two  kinds  of  northern  flying 
squirrel.  The  Service  seeks  data  and 
comments  from  the  public. 
DATC  Comments  from  the  public  and  the 
States  of  North  Carolina.  Termessee, 
Virginia,  and  West  Virginia  must  be 
received  by  January  22. 1985.  Public 
hearing  requests  must  be  received  by 
January  7, 1985. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Director  (OES),  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 
20240.  Comments  and  materals  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Service's  Office  of 
Endangered  Species,  Suite  500, 1000  N. 
Glebe  Road,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  John  L  Spinks,  Jr.,  Chief,  Office  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 
20240  (703/235-2771  or  FTS  235-2771). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  so-called  flying  squirrels  do  not 
actually  fly,  but  are  capable  of  extensive 
and  maneuverable  gliding  by  means  of  a 
furred,  sheetlike  membrane  along  the 
sides  of  the  body,  between  the  fore  and 
hind  limbs.  There  are  35  species,  most  of 
them  in  the  forested  parts  of  Eurasia 
(Nowak  and  Paradiso  1983).  Only  two 
species  occur  in  North  America:  The 
southern  flying  squirrel  [Glaucomys 
volans),  found  in  extreme  southeastern 
Canada,  the  eastern  half  of  the  United 
States,  Mexico,  and  Central  America; 
and  the  northern  flying  squirrel 
[Glaucomys  sabrinus],  found  mainly  in 
Canada,  Alaska,  and  the  western  and 
northern  parts  of  the  conterminous 
United  States  (Hall  1981). 

Until  well  into  the  20th  century,  G.  . 
sabrinus  was  not  known  to  occur  in  the 
eastern  United  States  to  the  south  of 
New  York.  Then,  Miller  (1936)  described 
the  subspecies  G.  s.  fuscus.  based  on 
specimens  collected  in  the  Appalachian 
Mountains  of  eastern  West  Virginia,  and 
Handley  (1953)  described  G.  s.  coloratus 


from  specimens  taken  in  the 
Appalachians  of  eastern  Tennessee  and 
western  North  Carolina.  Subsequently. 
G.  8.  fuscus  was  found  also  in  the 
southwestern  part  of  Virginia  (Handley 
1980).  For  purposes  of  convenience.  G.  S. 
coloratus  may  be  referred  to  as  the 
Carolina  northern  flying  squirrel,  and  G. 
S.  fuscus  as  the  Virginian  northern  flying 
squirrel. 

According  to  Handley  (1953),  seven 
specimens  of  G.  s.  Coloratus  averaged 
286  millimeters  (11  ¥4  inches)  in  total 
length  and  134  millimeters  [5V*  inches) 
in  tail  length,  and  five  specimens  of  G.  s. 
fuscus  averaged  266  millimeters  (lOV^ 
inches]  in  total  length  and  115 
millimeters  (4V4  inches)  in  tail  length. 
The  coloration  of  both  subspecies  is 
generally  brown  above  and  buffy  or 
orange  white  below.  G.  8.  coloratus  is 
the  darker  of  the  two.  but  both  are 
considerably  darker  than  the  subspecies 
of  G.  s.  sabrinus  found  farther  to  the 
north  in  the  eastern  U.S. 

There  has  long  been  recognition  that 
G.  8.  coloratus  and  G.  s.  fuscus  are  rare 
and  that  their  survival  might  be  in 
jeopardy.  Since  their  original  discovery, 
only  about  30  specimens  are  known  to 
have  been  collected,  dead  or  alive,  and 
at  only  about  8  localities.  Recent  efforts 
have  failed  to  find  these  squirrels  at 
most  of  these  same  localities.  There  are 
numerous  actual  or  potential  problems. 
Both  subspecies  may  have  been 
declining  since  the  Pleistocene,  along 
with  the  contraction  of  suitable  boreal 
forest  habitat.  That  now  have  relictual 
distributions  in  widely  scattered  areas 
at  high  elevations.  Their  decline  has 
probably  been  accelerated  through 
clearing  of  forests  and  other 
disturbances  by  people.  They  apparently 
are  being  displaced  in  at  least  some 
areas  by  the  more  adaptable  and 
aggressive  southern  flying  squirrel  [G. 
volans).  In  addition,  there  is  growing 
evidence  that  the  nematode  parasite 
Strongyloides,  which  is  carried  without 
obvious  harm  by  G.  volans,  is  being 
transferred  to  G.  sabrinus  with  lethal 
effect. 

Handley  (1980)  classified  G.  s.  fuscus 
as  "endangered"  in  Virginia.  The  West 
Virginia  Department  of  Natural 
Resources  includes  this  subspecies  in  its 
list  of  animals  of  special  concern,  and 
refers  to  it  as  being  of  "scientific 
interest."  Weigl  (1977)  classified  G.  s. 
coloratus  as  "threatened"  in  North 
Carolina.  Kennedy  and  Harvey  (1980) 
indicated  that  G.  s.  coloratus  is 
considered  to  be  "deemed  in  need  of 
special  management"  by  the  Termessee 
Wildlife  Resources  Agency  and  to  be  of 
"special  concern"  by  the  "Tennessee 
Heritage  Program.  In  a  report  published 
by  the  U.S.  Forest  Service,  Lowman 


(1975)  stated  that  G.  s.  coloratus  and  G. 
s.  fuscus  are  "threatened"  in  Virginia, 
North  Carolina,  and  Tennessee. 

In  its  Review  of  Vertebrate  Wildlife  in 
the  Federal  Register  of  December  30. 
1982  (48  FR  58454-58460),  the  U.S.  Fish 
and  Wildlife  Service  placed  both 
subspecies  in  category  2.  meaning  that  a 
proposal  to  list  as  endangered  or 
threatened  was  possibly  appropriate, 
but  that  substantial  data  were  not  then 
available  to  biologically  support  such  a 
proposal.  Subsequently,  the  Service 
received  a  report  from  Dr.  Donald  W. 
Linzey  (1983),  who  had  been  contracted 
more  than  three  years  earlier  to 
investigate  the  status  of  the  two  flying 
squirrels.  The  data  in  Dr.  Linzey's 
report,  along  with  other  new  information 
assembled  by  the  Service,  show  that  a 
proposal  to  list  both  squirrels  as 
endangered  is  now  warranted. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (to  be 
codified  in  50  CFR  Part  424;  see  49  FR 
38900,  October  1. 1984)  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1)  of 
the  Act.  These  factors  and  their 
application  to  the  tyvo  northern  flying 
squirrels.  Glaucomys,  sabrinus 
coloratus  and  G.  s.  fuscus.  are  as 
follows. 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  According  to 
Professor  Peter  D.  Weigl  of  Wake  Forest 
University  (1977,  and  pers.  comm., 
March  2, 1984),  G.  s.  coloratus  and  G.  8. 
fuscus  occur  primarily  in  the  ecotone,  or 
vegetation  transition  zone,  between  the 
coniferous  and  northern  hardwood 
forests.  Both  forest  types  are  used  in  the 
search  for  food,  while  the  hardwood 
areas  are  needed  for  nesting  sites.  As 
these  squirrels  are  adapted  to  cold, 
boreal  conditions,  their  range  has 
probably  been  contracting  since  the  end 
of  the  Pleistocene  (Ice  Age).  They  now 
have  a  rehctual  distribution,  restricted 
to  isolated  areas  at  high  elevations, 
separated  by  vast  stretches  of 
unsuitable  habitat.  In  these  last 
occupied  zones,  the  squirrels  and  their 
habitat  may  be  coming  under  increasing 
pressure  from  human  disturbance,  such 
as  logging  and  development  of  .skiing 
and  other  recreational  facilities. 
Handley  (1980)  stated  that  while  the 
range  of  C.  a.  fuscus  had  probably 
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already  beea  bagmenled  prior  to  Um 
arrival  of  European  settlers,  rts  decline 
has  undoobtedly  been  accelerated  by 
the  deafiag  oi  foresta  daring  tke  past 
200  years,  and  that  it  naat  be  on  the 
veage  of  extiaction  ia  Virginia.  Lawman 
(1975)  conaidaied  botk  tobspeciea  to  be 
threatened  "fine  to  redyction  of  habitat 
by  logging  and  other  land  aae." 

Available  evidence  indicates  that  G.  b. 
cotontoK  and  C.  s.  fuacm  are  rare  and 
tkai  their  hiatarical  decline  is 
contiBiiing.  The  two  aubapecies  are 
represented  by  only  28  spednens  in 
I— iiaia  collections  (Liniey  1963;  West 
Virginia  DepartsKst  of  Natural 
ReaaoRes,  pen.  coainu  April  25. 1964). 
A  few  other  individaals  have  been 
captured  ahve  and  dien  tdeased.  The 
maseum  apaciiaens  were  taken  in  7 
separate  areas  at  Nostb  Carolina 
(Yancey  Co«mty).  Tenacssee  (Carter  and 
Sevier  Counties).  Virginia  (Smyth 
County),  and  West  Virginia  (Pocahontas 
and  Randolph  Counties).  Weigl  (1977),  in 
a  paper  fnpuid  km  a  symposiuB  in 
IVS,  staled  that  in  tbe  previana  10  years 
the  two  sulja|)eues  had  been  captured 
only  in  2  of  these  areas — the  Roan 
Moantain  vicinity  of  Carter  Coanty. 
Tennessee,  and  Whitetop  hfonntain. 
Smyth  County.  Virginia.  He  noted  that  8 
weeks  of  trapping  in  1965-1966  in  the 
Mount  Mitchell  area  of  Yancey  County. 
North  Canriinau  the  type  locality  cdG.  s. 
colotatus,  had  failed  to  fmd  a  single 
individual  Weigl  (pers.  comm..  March  Z, 
1984)  added  that  durmg  the  past  few 
years  he  had  failed  to  find  G.  a. 
colorataa  in  the  Roan  Mountain  area. 

Linzey  (1983)  reported  the  results  of  a 
40-month  search  for  G.  s.  coJoratus  and 
G.  s.  fimcaa  throughout  their  range. 
During  this  investigation,  he  placed  490 
nest  boxes  at  35  sites  in  Maryland. 
North  Carolina.  Tennessee.  Virginia, 
and  West  Viigiaia,  inchiding  6  of  the  7 
areas  ia  which  the  subspecies  had  been 
previously  coCected.  The  boxes  were 
checked  at  regular  intervals,  and  any 
occupants  were  captured  and  identified 
Only  3  iadividual  northern  flying 
squirrels  were  foond  in  the  coarse  of  the 
study.  In  April  1961.  a  pair  of  G.  si 
coJoratuB  was  caoght  in  the  Moont 
Milchell  area  of  hkirtfa  Carolina,  and  in 
May  1961  an  adult  female  G.  s.  fuscta 
was  taken  in  an  area  of  Pocahontas 
County.  West  Virginia,  fraa  which  the 
subspecies  was  not  previously  known. 
All  3  individuals  were  marked  and 
released.  This  investigation  thus  showed 
that  both  sabspecies  still  exist  but  that 
they  are  very  rare  and  perhaps  no  longer 
present  in  anich  of  tfaeir  fanner  rwige. 

B.  OvemtilSzatioa  foe  coamierdaJ, 
recnatiamoi.  scientific,  educatiaitai 
purpose*.  TKe  sabject  sobspecies  are  not 


known  to  be  ieopardixed  by  horoan 
utilization.  Nonetheless.  fl]ring  sqnirreb 
are  highly  desirable  as  pets  to  some 
persons,  and  collecting  for  such 
parposes  is  at  least  a  potential  threat  to 
the  already  rare  G.  s.  cok/ratas  and  G.  s. 
fuscus. 

C  Disease  orpredoUon.  Weigl  (pers. 
coram.,  March  2, 1964)  suggested  that 
increasing  human  recreational  use  of 
northern  flying  squinel  habitat  might 
result  in  predation  of  G.  s.  coiomtm  and 
fuscus  by  pets,  especially  cats. 

D.  Other  inadeqmcy  of  existing 
regulatory  mechcnisms.  Not  now  known 
to  be  applicable. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
According  tbe  Handley  (1980),  logging 
and  other  clearing  activity  has  not  only 
reduced  the  original  habitat  of  the 
northern  flying  squirrel  (C  sabrinus], 
but  resulted  in  an  invasion  of  this  zone 
by  the  southern  flying  squirrel  [G. 
volans].  Regrowth  in  cleared  areas,  if 
any.  tended  to  be  deciduous  forest 
favored  by  G.  volans,  and  hence  the 
way  was  opened  for  the  spread  of  that 
species. 

Weigl  (1978)  pointed  out  that 
originally  there  was  apparently  little 
overlap  between  the  ranges  of  the  two 
species,  with  G.  sabrinus  found  in  the 
higher  elevations  of  the  Appalachians 
and  G.  volans  in  the  lower.  When  G. 
volans  began  to  e^qMnd  into  the  habitat 
of  G.  sabrinus.  however,  it  seems  to 
have  succesafully  competed  with  and 
displaced  the  latter  species.  Weigl's 
studies  of  captive  animals  have 
demonstrated  that  G.  volans,  though 
smaller  than  G.  sabrinus,  is  more 
aggressive,  more  active  in  territorial 
defense,  and  dominant  in  competition 
for  nests.  When  the  two  species  meet  in 
an  ecotone  betweeen  coniferous  and 
deciduous  forest.  G.  volans  woold  be 
expected  to  force  C.  sabrinus  out  into 
the  purely  coniferous  zone,  which  lacks 
favorable  nesting  sites,  and  thus  the 
breeding  level  of  the  latter  species 
would  be  reduced. 

In  addition  to  its  success  in  direct 
confrontations.  G.  volans  has  evidently 
employed  a  more  subtle,  but  deadly, 
bic^gicaJ  mechanism  against  G. 
sabrinus.  Weigl  (1975,  and  pers.  comm.. 
March  2. 1964}  maintained  captive 
colonies  of  the  two  species  in  adjacent 
outdoor  aviaries.  All  the  C  sabrinus 
weakened  and  died  within  three  months, 
and  this  mortality  was  associated  with 
heavy  infestations  of  the  nesnatode 
parasite  Stroagyhides.  All  the  G.  volans 
also  carried  the  parasite,  but  they 
remained  in  apparent  good  health  and 
contimied  to  breed  Subseijuently. 
Strongyhides  vras  foand  in  five  wild 


populations  of  G.  volans  m  North 
Carolina,  but  never  in  wild  G.  sabrinus. 
Experiments  in  captivity,  however, 
demonstrated  fliat  Strongyhides  could 
be  transferred  from  G.  volans  to  G. 
sabrinus.  Apparently,  G.  volans  is  the 
natural  host  of  this  parasite  and  has 
developed  an  immunity  to  its  ill  effects. 
Under  original  conditions,  with  the  two 
squirrel  species  occupying  largely 
separate  ranges,  there  would  have  been 
little  interchange.  When  contact 
between  the  two  was  increased  through 
habitat  disruption,  Strongyhides  could 
spread  to  G.  sabrinus,  which  lacked  any 
immunity,  and  thus  could  serve  as  a 
powerful  competitive  weapon  for  G. 
volans. 

Because  of  its  ability  to  displace  C. 
sabrinus  by  the  means  described  above. 
G.  volans  seems  to  have  taken  over 
much  of  the  former's  range  in  the 
Appalachians.  Handley  (1980)  reported 
that  in  Virginia  G.  volans  now  occurs  to 
the  tops  of  tbe  highest  mountains  and 
occupies  the  best  renmants  of  habitat 
that  is  saitable  for  G.  sabrinus.  Wetgi 
(pers.  comm.,  March  2, 1964)  stated  that 
he  has  failed  to  trap  G.  sabrinus  at  Roan 
Mountain,  Tennessee  during  the  past 
few  years,  bat  at  the  same  time  has 
found  G.  volans  to  be  more  abundant  at 
higher  elevations  in  this  area.  As  noted 
above,  Liiwey  (1983)  captured  only  3 
specimens  of  G.  sabrinus  daring  40 
months  of  study,  and  yet  an  effort  had 
been  made  to  place  the  nest  boxes  in 
areas  that  appeared  to  have  habitat 
suitable  for  the  species,  inciuding  most 
of  the  localities  from  which  it  had 
previously  been  recorded.  In  these  same 
nest  boxes,  Linzey  captured  at  least  29 
indtvidnal  G.  volans. 

The  decision  to  propose  endangered 
status  for  the  Carolina  and  Virginia 
northern  flying  squirrels  was  based  on 
an  assessment  of  the  best  available 
scientific  information  and  of  pest, 
present,  and  probable  future  threats  to 
the  species.  Critical  habitat  is  not  being 
proposed,  because  it  would  be 
imprudent  to  do  so.  A  decision  to  take 
no  action  would  exclude  the  two  flying 
squirrels  from  needed  protection 
pursuant  to  the  Endangered  Species  Act. 
A  decision  to  propose  only  threatened 
status  would  not  adequately  express  the 
evident  rarity  and  multiplicity  of 
problems  of  these  animals.  Therefore,  no 
action  or  Using  as  threatened  would  be 
contrary  to  the  intent  of  the  Act. 

Critical  Habitat 

Section  4(a)(3)  of  the  Endangered 
Species  Act,  as  amended,  requires  that 
"critical  habitat"  be  designated,  "to  the 
maximum  extent  prudent  and 
determinable,"  concurrent  with  ttie 
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determination  that  a  species  is 
endangered  or  threatened.  The  Service 
fmds  that  designation  of  critical  habitat 
for  the  Carolina  and  Virginia  northern 
flying  squirrels  is  not  prudent  at  this 
time.  Flying  squirrels  in  general  are 
popular  as  pets  (see.  for  example, 
Lowery  1974).  Although  the  two  subject 
subspecies  are  not  now  known  to  be 
collected  for  this  purpose,  publication  of 
a  precise  critical  habitat  description  and 
map  could  expose  these  rare  and 
vulnerable  animals  to  increased 
disturbance  and  taking.  Moreover,  the 
nest  boxes  placed  during  the  recent 
status  survey  are  still  present  and  being 
used  for  study.  These  boxes  are  readily 
visible  and  flying  squirrels  may  be 
easily  trapped  therein  during  their 
diurnal  period  of  inactivity.  Any 
publicity  regarding  the  location  of  these 
boxes  should  be  avoided. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  pursuant  to  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  land  acquisition  and 
cooperation  with  the  States,  and 
requires  recovery  actions.  Such  actions 
are  initiated  by  the  Service  following 
listing.  The  protection  required  by 
Federal  agencies,  and  taking  and  harm 
prohibitions,  are  discussed,  in  part, 
below. 

Section  7(a]  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codiRed  at  50  CFR  402, 
and  are  now  under  revision  (see 
proposal  in  Federal  Register  of  June  29. 
1983,  48  FR  29989).  Section  7(a)(4) 
requires  Federal  agencies  to  confer 
informally  with  the  Service  on  any 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  proposed  species 
or  result  in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat  When  a  species  is  Usted,  section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation  with 
the  Service.  No  specific  Federal 


activities  that  may  be  affected  in  this 
regard,  with  respect  to  the  proposed 
listing  of  the  Carolina  and  Virginia 
northern  flying  squirrels,  are  known  at 
this  time.  Much  of  the  region  that  these 
squirrels  may  inhabit,  however,  is 
within  national  forest  land.  Therefore, 
certain  actions  by  the  U.S.  Forest 
Service,  such  as  timber  sales, 
establishment  of  recreational  facihties, 
and  spraying  of  insecticides,  may 
become  subject  to  conferral  and/or 
consultation. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife  species.  These  prohibitions,  in 
part,  would  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  take,  import  or  export 
ship  in  interstate  conunerce  in  the 
course  of  a  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  Carolina  or  Virginia 
northern  flying  squirrel.  It  would  also  be 
illegal  to  possess,  sell,  deliver,  transport, 
or  ship  any  such  wildlife  that  was 
illegally  taken.  Certain  exceptions 
would  apply  to  agents  of  the  Service  and 
State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  under  certain 
circumstances.  Regulations  governing 
such  permits  are  codified  at  50  CFR 
17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  or  for  incidental  take.  In 
some  instances,  permits  may  be  issued 
during  a  specified  period  of  time  to 
relieve  undue  economic  hardship  that 
would  be  suffered  if  such  relief  were  not 
available. 

The  Service  will  now  review  the 
Carolina  and  Virginia  northern  flying 
squirrels  to  determine  whether  they 
should  be  placed  on  the  appendices  of 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora,  placed  on  the  Annex  of  the 
Convention  on  Nature  Protection  and 
Wildlife  Preservation  in  the  Western 
Hemisphere,  which  is  implemented 
through  section  8A(e)  of  the  Act.  or 
considered  for  other  appropriate 
international  agreements. 

Public  Comments  Solicited 

The  Service  intends  that  any  rules 
finally  adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  private  interests, 
or  any  other  party  concerning  any       '? 


aspect  of  these  proposed  rules  are 
hereby  solicited.  Comments  particularly 
are  sought  concerning: 

(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof)  to  the  Carolina  and 
Virginia  northern  flying  squirrels; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  of  their  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  for  by 
Section  4  of  the  Act 

(3)  Additional  information  concerning 
the  distribution  of  these  species;  and 

(4)  Current  or  plarmed  activities  in  the 
involved  areas,  and  their  possible 
impacts  on  the  Carolina  and  Virginia 
northern  flying  squirrels. 

Final  promulgation  of  the  regulations 
on  the  Carolina  and  Virginia  northern 
flying  squirrels  will  take  into 
consideration  the  conunents  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  fmal  regulations  that 
differ  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  should  be  made  in  writing  and 
addressed  to  the  Director  (OES),  U.S. 
Fish  and  Wildlife  Service.  Washington, 
D.C.  20240. 

National  Environmental  Policy  Act 

The  U.S.  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endanged  Species  Act  of 
1973.  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  of 
October  25, 1983  (48  FR  49244). 
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List  of  Sabjects  ie  5»CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Proposed  KeguutioBS  PtmuuigBtioii 

PART  17— (AMENDED  i 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regnlatiou,  as  aet  forth  below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Albority  Pub.  L  99-266^  87  SlaL  664;  Pnb. 
U  94-359,  90  Stat.  911:  P«b.  U  95-632.  92  Stat. 
3751;  Pub.  L.  96-159. 93  SUL  122S;  Pub.  L  97- 
304.  96  S4at.  1411  (16  U.&C  1531  el $eq.). 

2.  It  is  propoaed  to  amend  i  17.11(h) 
by  adding  the  following,  in  alphabetical 
order,  to  the  list  of  Endangered  and 
ThreateBcd  WUdhfe  under 
"MAhfMALS:'' 


i  17.11 


ConvNOAi 


Squrral.  Carolnft      QHuaxoyt 


Sqmrrvi  Vtoginia       QlKXWwy 


UlSJl  JNC.  T»6. En»r»... 

UAA.  (VA.  W\n A»... 


Dated:  October  31, 1984. 
).  Craig  Poltar. 

Act  lag  Asustaat  Secretary  for  Fish  and 
WildiifetmdPoHa. 
in  dbc  as-aavB  Ftari  n-a»«a  siis  Mil 
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50CFRPBnt7 

Endangered  and  Threatened  Wlldltfe 
and  Planta;  Propoaal  To  Determine 
Hoff manseggia  Tenella  To  Be  an 
Endangered  Speciea 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  Rule.  ' 

SUMMANV:  The  U.S.  Hsh  and  Wildlife 
Service  proposes  to  determine 
endangered  status  for  a  plant. 
Huffmanseggia  tenella  (slender  rush- 
pea).  Historically,  this  plant  has  been 
reported  from  three  localities  in  Nueces 
and  Kleberg  Counties.  Texas.  Currently, 
only  one  population  is  known  to  exist 
and  it  is  threatened  by  the 
encroachment  of  King  Ranch  bluestem 
and  bermtida  grass.  There  is  no  current 
management  plan  for  slender  rush-pea. 
nor  is  there  State  or  Federal  protection. 
This  proposal  if  made  final,  will 
implement  the  protection  provided  by 
the  Endangered  Species  Act  of  1973.  as 
amended,  for  Hoffwanseggia  tenella. 
Critical  habitat  is  not  being  proposed  at 
this  time.  The  Service  seeks  data  and 
comments  from  the  pubhc  on  this 
proposaL 

DATES:  Comments  from  all  interested 
parties  most  be  received  by  Jannary  22. 
1985.  Public  hearing  reqiiests  must  be 
received  by  )anuary  7, 1985. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Comments  and  materials  received  will 
be  available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Service's  Regional  Office  of 
Endangered  Species.  421  Gold  Avenue, 
S.W.,  Room  407,  Albuquerque,  New 
Mexico. 


FOR  FURTMEII INFOMIATION  CONTACT: 

Peggy  Olwell.  Botanist,  Endangered 
Species  Staff.  Albuquerque,  New 
Mexico  (see  ADOKESacs  above)  (505/ 
766-3972.  FTS  474-3(^2). 

supi»i.Ei«BrrARV  wrowATiow; 
Background 

Historically,  this  plarrt  has  only  been 
known  from  two  Texas  counties.  It  was 
first  collected  by  Mrs.  F.  E.  Clements 
between  Robstown  and  Alice,  Nueces 
County,  Texas  on  November  22, 1931. 
Tharp  and  Williams  described  the  plant 
as  Hoffmanseggia  tenella  (Williams 
1936).  Another  collection  was  made  in 
1964  fiom  the  King  Ranch  in  Kleberg 
County.  The  Only  other  known  records 
were  collections  from  Nueces  County  by 
Mary  Johnson  in  1976  and  Geyata 
Ajilvsgi  in  1982.  A  field  survey  of  the 
area,  conducted  in  1982.  resulted  in  only 
one  population  (with  only  three 
individual  plants]  being  found  in  Nueces 
County.  This  population  was  found  near 
Petronilla  Creek  and  State  Highway  70 
in  an  eroded  area  and  along  the 
highway  in  a  gravel  dump.  Two  plants  in 
the  existing  population  are  located  on 
private  property,  and  one  plant  is 
located  on  adjacent  State  Highway 
right-of-way  (A>ilvsgi.  pers.  comm., 
1984). 

Hofimansegfiia  tenella  is  a  perepnial 
in  the  bean  family  with  stems  8  to  15 
centimeters  (cm)  tall  terminating  in  a  3- 
5-flowered  inflorescence  without  glands. 
The  flowers  are  orange  and 
approximately  5  milhmeters  (mm)  long 
with  10  stamens.  The  leaves  are 
bipinnately  compound:  petioles  are  op  to 
13  cm  long,  leaflets  are  in  5  or  6  pairs  on 
each  of  3  to  7  pinnae,  are  oblong.  2  to  4 
mm  long  and  1  to  2  mm  broad.  The 
legumes  are  12  to  15  mm  long.  4  to  6  mm 
broad,  and  contain  from  2  to  4  seeds. 
Flowering  usually  occurs  from  early 
March  to  fune.  sporadically  thereafter 
depending  upon  the  rainfall. 

The  one  known  population  of 
Hoffwanseggia  tenella  occurs  in  the 
Blackland  Prairie  Area  of  the  Gulf 
Coastal  Prairie.  The  habitat  of  this  plant 
is  the  hard  clay  soil  of  creek  banks  and 
associated  barren  areas  where  King 
Ranch  bluestem  is  absent  (Mahler  1982). 


f.> 
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The  surrounding  vegetation  consists 
largely  of  two  grasses.  King  Ranch 
bluestem  and  bermuda.  which  have 
been  introduced  into  the  area  for 
roadside  management  and  range 
improvement  Observation  of  this  taxon 
shows  that  it  occurs  in  the  lower  serai 
stages  of  succession,  and  may  possibly 
be  a  pioneer  sp>ecies.  Hoffman/teftgia 
tenella  is  an  invader  speci€?s  of  highly 
disturbed  soils  where  it  persists  until  it 
is  crowded  out  by  competition  from 
other  encroaching  species.  The 
population  biology  and  ecology  of  this 
species  are  relatively  unknown  and 
additional  studies  are  needed. 

This  first  Federal  action  involving  this 
species  began  with  section  12  of  the 
Endangered  Species  Act  of  1973,  whidi 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2)  of  the  Act,  now 
section  4(b)(3)A}.  and  of  its  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  therein.  On  June  16, 1976. 
the  Service  published  a  proposed  rule  in 
the  Federal  Register  (41  FR  24523)  to 
determine  approximately  1.700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act. 
Hoffmanseggia  tenella  was  included  in 
the  1975  Smithsonian  report,  the  July  1, 
1975  notice,  and  the  June  16, 1976 
proposal. 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn,  although  a  1-year  grace 
period  was  given  to  proposals  already 
over  2  years  old.  In  the  December  10, 
1979  Federal  Register  (44  FR  70796),  the 
Service  published  a  notice  withdrawing 
the  June  16. 1976  proposal,  along  with 
four  other  proposals  which  had  expired. 
A  revised  notice  for  plants  was 
published  in  the  December  15. 1980 
Federal  Register  (45  FR  82480]  and 
included  Hoffmanseggia  tenella  as  a 
category  1  species.  Category  1  comprises 
taxa  for  which  the  Service  has 
substantial  information  on  biological 
vulnerability  and  threats  to  support  the 
appropriateness  of  proposing  to  hst  the 
taxa  as  endangered  or  threatened 
species. 

The  Endangered  Species  Act 
Amendments  of  1982  required  that  all 
petitions  pending  as  of  October  13. 1982. 
be  treated  as  having  been  newly 


submitted  on  that  date.  The  species 
listed  in  the  December  15, 1980  Notice  of 
Review  were  considered  to  be 
petitioned,  and  the  deadline  for  a 
finding  on  those  species  including 
Hoffmanseggia  tenella  was  October  13. 
1983.  On  October  13, 1983.  and  again  oti 
October  13. 1964,  the  petition  finding 
was  made  that  hating  Hoffmanseggia 
tenella  was  warranted  but  precluded  by 
other  pending  UstiAg  actions,  in 
accordance  with  section  4{bX3KB)(ii)  of 
the  Act  Such  a  finding  requires  a 
recycling  of  the  petition,  pursuant  to 
section  4(b){3](C)(i)  of  the  Act 
Therefore,  a  new  finding  must  be  made 
on  or  before  October  13, 1985;  this 
proposed  rule  constitutes  the  finding 
that  the  petitioned  action  Is  warranted 
and  proposes  to  implement  the  action,  in 
accordance  with  section  4(b)(3)(B)(ii)  of 
the  Act. 

A  status  report  compiled  by  Dr.  W  J. 
Mahler  in  1962  and  investigations 
carried  out  by  Service  botanists  and 
others  have  provided  new  biological 
data  which  are  included  in  this 
proposal.  These  new  data  include  recent 
documentation  of  low  numbers  of  plants 
-  and  threats  to  die  species. 

Sununary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered     - 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  hsting  provisions  of  the  Act  (49  FR 
3890,  to  be  codified  at  50  CFR  Part  424) 
set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Hoffmanseggia  tenella 
Tharp  &  L.O.  Wms.  (slender  rush-pea) 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  most  serious 
threat  to  the  continued  existence  of 
Hoffmanseggia  tenella  is  the  alteration 
of  this  species'  habitat.  The  single 
known  population  in  Nueces  County 
was  found  growing  in  an  eroded  area, 
which  indicates  that  this  plant  demands 
an  ecological  niche  in  one  of  the  lower 
serai  stages  of  succession  (Mahler  1982). 
However,  the  habitat  for  Hoffmanseggia 
tenella  in  tihe  Texas  Gulf  Coastal  Prairie 
has  been  severely  limited  because  non- 
native,  introduced  grasses,  such  as  King 
Ranch  bluestem  and  bermuda,  have 
escaped  into  tmcultivated  areas.  As  a 
result  the  native  grasses  and  forbs  are 
being  eliminated  from  the  natural 
vegetation.  In  addition,  private  and 
public  land  owners  have  altered  the 
natural  habitat  to  prevent  soil  erosion. 


to  improve  rangeland.  and  to  coatrol 
prairie  fires.  Roadside  management 
practices  have  diminished  the  waste 
areas  along  pubhc  roads  and  highways 
by  seeding  the  area  with  King  Ranch 
bluestem  and  bermuda.  Private  land 
owners  have  also  adopted  the  practice 
of  planting  King  Ranch  bluestem  to 
preserve  rangeland  from  possible  soil 
erosion,  or  to  increase  usable  rangeland. 
These  practices  have  destroyed  the 
natural  system  of  the  Texas  Gulf 
Coastal  Prairie,  which  provided 
disturbed  habitat  for  Hoffmanseggia 
tenella.  The  result  of  these  practices  has 
been  that  the  habitat  for  Hoffmanseggia 
tenella  on  the  Texas  Gulf  Coastal 
Prairie  has  been  severely  limited 
because  the  introduced  grasses  have 
escaped  into  tmcultivated  areas. 
Therefore,  the  native  grasses  and  forbs 
are  being  eliminated  from  their  natural 
habitat  With  only  one  population  in 
Nueces  County,  this  species  is  extremely 
vulnerable,  and  is  subject  to  complete 
elimination  if  there  is  any  more 
modification  to  its  habitat 

B.  Ovemtilization  for  commercial 
recreational,  scientific,  or  educatioaal 
purposes.  Commercial  trade  in  this  plant 
is  not  known  to  exist  however,  critical 
habitat  is  not  being  proposed  because  of 
the  potential  for  collecting  and 
vandalism.  The  existing  population  is 
not  located  on  Federal  lands  and 
therefore  would  not  be  protected  from 
taking  by  the  Endangered  Species  Act 
Excessive  recreational  and  scientific  use 
is  not  known  or  anticipated. 

C.  Disease  orpredation.  No  threats 
are  known. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Currently, 
Hoffmanseggia  tenella  is  not  protected 
by  either  Federal  or  State  laws. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Hoffmanseggia  tenella  is  in  a 
particularly  precarious  situation 
because  it  is  limited  to  one  known 
population.  The  seriousness  of  this 
problem  is  compounded  by  this 
population  consistency  of  only  three 
plants.  This  species'  genetic  variability 
is  severely  limited  and  therefore  less 
able  to  accommodate  the  stress  of 
changes  in  its  physical  environment. 
With  ony  one  population  known  to 
exist,  this  taxon  is  especially  vulnerable 
to  minor  artificial  or  natural 
disturbances  (Mahler  1982). 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  this  species  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  Hoffmanseggia  tenella  n 
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endangered  without  critical  habitat 
Endangered  status  seems  appropriate 
because  there  is  oaly  one  known 
population  of  this  species  with  three 
individual  plants,  and  the  habitat  that 
this  plant  must  have  to  exist  is  rapidly 
decreasing  because  of  the  introduction 
of  King  Ranch  bluestem.  The  reasons  for 
not  designating  critical  habitat  are 
discussed  below. 

Critical  Habitat 

Section  4(a](3]  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  The  Act  does  not  protect 
endangered  plants  from  taking  or 
vandalism  on  lands  which  are  not  under 
Federal  jurisdiction.  This  would  result  in 
an  especially  severe  problem  for 
Hoffmanseggia  tenella,  whose  habitat  is 
located  along  a  state  highway  and  is 
easily  accessible.  Listing  of  a  species, 
with  attendant  pubhcity,  highlights  its 
rarity  and  attractiveness  to  collectors. 
Determining  critical  habitat  for  this 
species  would  make  it  more  vulnerable 
to  taking  by  collectors  and  to  vandalism. 
Therefore,  it  would  not  be  prudent  to 
determine  critical  habitat  for 
Hoffmanseggia  tenella  at  this  time. 

Available  ConservatioD  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  action,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  hsting  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  Usted 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(aj  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  Usted  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  June  29, 1983). 
Section  7(a)(4)  -equires  Federal  agencies 


to  confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species.  If  a  species  is  subsequently 
listed,  section  7(aj(2]  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species.  If  a  Federal 
action  may  a^ect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  However,  Hoffmanseggia 
tenella  is  not  known  to  occur  on  Federal 
lands,  and  there  are  no  known  Federal 
actions  that  may  affect  this  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Hoffmanseggia  tenella, 
all  trade  prohibitions  of  section  9(a)(2) 
of  the  Act  implemented  by  50  CFR 
17.61,  would  apply.  These  prohibitions, 
in  part  would  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  this 
species  in  interstate  or  foreign 
commerce.  Certain  exceptions  can  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circimistances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  the  species  is  not  common 
in  cultivation  or  in  the  wild. 

Section  9(a)(2)(B)  of  the  Act  as 
amended  in  IS^  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  The  new 
prohibition  will  apply  to  Hoffmanseggia 
tenella.  Permits  for  exceptions  to  this 
prohibition  are  available  through  section 
10(a)  of  the  Act,  until  revised  regulations 
are  promulgated  to  incorporate  the  1982 
Amendments.  Proposed  regulations 
implementing  this  prohibition  were 
published  on  July  8, 1983  (48  FR  31417) 
and  it  is  anticipated  that  these  will  be 
made  final  following  public  comment. 
Hoffmanseggia  tenella  occurs  primarily 
on  private  land.  At  present  no 
populations  are  known  to  exist  on 
Federal  land.  It  is  expected  that  few 
collecting  permits  for  this  species  will 
ever  be  requested.  Requests  for  copies 
of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Federal  WUdlife  Permit 


Office.  U.S.  Fish  and  Wildlife  Service, 
Washington,  D.C.  20240  (703/235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
fi'om  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  these  proposed  rules  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to 
Hoffmanseggia  tenella; 

(2)  The  location  of  any  additional 
populations  of  Hoffmanseggia  tenella 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  Section  4 
of  the  Act 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  plaimed  activities  in  the 
subject  area  and  their  possible  impacts 
on  Hoffmanseggia  tenella. 

Final  promulgation  of  the  regulation 
on  Hoffmanseggia  tenella  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differes  from  th-:s  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed 
withing  45  days  of  the  date  of  the 
proposal.  Such  requests  must  be  made  in 
writing  and  addressed  to  the  Regional 
Director  (see  addresses  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife,. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

PART  17— (AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
L  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


1.  The  authority  citation  for  Part  17 
reads  as  follows; 

Aatbority:  Pub.  L  93-205.  87  Stat.  884.  Pub. 
L  94-359.  90  Stat.  911:  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L  96-150. 93  Stat,  1225:  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C  1531  et  aeq.\. 

2.  It  is  proposed  to  amend  i  17.12(h) 
by  adding  the  following,  in  alphabetical 
order,  under  the  family  Fabaceae  to  the 
List  of  Endangered  and  Threatened 
Plants: 

$17.12    Endanpefd  and  Mw— >anad 
pianta. 


(h)  •  *  • 


CofTwnoft  nvfw 


Histonc  ranQt 


Statu* 


Mad  OMat  habM 


FalMO***— Laou<ne  larnity 


Slander  rusr>.pea . 


aSA-OX) 


Dated  November  7, 1964. 
G.  Ray  Amett 

Assistant  Secretary  for  Fish  and  Wildlife  and  Parks. 
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50  CFR  Part  17 

Endanyervd  and  TTtrsstened  WikMfe 
and  Plants;  Proposed  Critical  Habttat 
for  ttte  Key  Largo  Woodrat  and  Kay 
Largo  Cotton  Mouaa 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Reopening  of  comment  period. 

summary:  The  Service  gives  notice  that 
the  comment  period  on  the  proposal  to 
designate  critical  habitat  for  the  Key 
Largo  woodrat  and  Key  Largo  cotton 
mouse  is  reopened.  Both  of  these 
federally-listed  endangered  species  are 
native  to  Key  Largo,  Monroe  County, 
Florida. 

DATES:  The  comment  period  reopens  on 
November  21, 1984.  Comments  must  be 
received  by  May  8, 1985. 

ADDRESSES:  Comments  and  materials 
should  be  sent  to  the  Supervisor, 
Endangered  Species  Field  Station,  U.S. 
Fish  and  Wildlife  Service.  2747  Art 
Museum  Drive,  Jacksonville.  Florida 
32207.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  David  J.  Wesley,  Field  Supervisor,  at 


the  above  address  (904/791-2580;  FTS 

94&-2580). 

SUPPLEaiENTARY  INFORMATION: 

Background 

The  Key  Largo  woodrat  [Neotoma 
floridana  smalli)  and  the  Key  Largo 
cotton  mouse  [Peromyscus  gossypinus 
allapaticola]  are  small  mammals  native 
to  the  tropical  hardwood  forests  of  Key 
Largo.  Monroe  County,  Florida.  The 
range  of  both  species  on  Key  Largo  has 
been  reduced  by  commercial  and 
residential  development,  and  projected 
future  development  jeopardizes  much  of 
the  remaining  habitat  of  these  rodents. 

In  the  Federal  Register  of  September 
21, 1983  (48  FR  43040),  the  Service  issued 
an  emergency  rule  determining 
endangered  status  for  the  Key  Largo 
woodrat  and  cotton  mouse,  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  emergency  designation 
expired  on  May  18, 1984.  On  February  9. 
1984  (49  FR  4951),  the  Service  proposed 
permanent  endangered  status  and 
critical  habitat  for  both  species.  A  public 
hearing  on  the  proposal  was  held  April 
24, 1984,  in  Tavernier,  Monroe  County, 
Florida.  On  August  31, 1984  (49  FR 
34504),  the  Service  pubHshed  a  final  rule 
determining  permanent  endangered 
status  for  the  Key  Largo  woodrat  and 
cotton  mouse.  The  critical  habitat 
designation  was  deleted  from  the  final 
rule  to  expedite  the  listing  process,  as 
provided  for  by  section  4(b)(6)(C)  of  the 


Act,  as  amended  in  1982.  Section 
4(b)(6)(C)  requires,  however,  that  critical 
habitat  be  designated  within  2  years  of 
its  proposal,  if  not  designated 
concurrently  with  the  final  regulation 
listing  the  species. 

On  July  20. 1984,  Mr.  Lindell  Marsh,  an 
attorney  representing  several 
landowners  on  north  Key  Largo, 
requested  the  Service  to  attend  a 
meeting  to  begin  development  of  a 
habitat  conservation  plan  pursuant  to 
section  10(a)  of  the  Act.  The  purpose  of 
the  plan  would  be  to  resolve  confiicts 
between  development  and  endangered 
species  on  north  Key  Largo.  Participants 
in  the  plan  would  include  appropriate 
State  and  local  agencies,  landowners, 
and  conser\'ation  groups.  The  approval 
of  a  permit  pursuant  to  section  10(a)  of 
the  Act  would  allow  incidental  take  of 
federally  endangered  Species  on  north 
Key  Largo,  provided  that  such  take  was 
mitigated  by  conservation  measures  and 
would  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  any  such  species  in  the  wild. 

Section  4(b)(2)  of  the  Act  requires  that 
economic  and  other  impacts  be  taken 
into  consideration  when  specifying 
critical  habitat.  Since  development  of  a 
conservation  plan  for  north  Key  Largo 
would  be  likely  to  generate  considerable 
additional  data  on  the  economic  and 
other  impacts  of  critical  habitat 
designation  for  the  Key  Largo  woodrat 
and  cotton  mouse,  the  Service  desires  to 
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provide  an  opportunity  for  these  data  to 
be  analyzed  before  designating  critical 
habitat  for  these  species.  The  comment 
period  on  the  proposal  of  critical  habitat 
for  the  Key  Largo  woodrat  and  cotton 
mouse  is  therefore  reopened.  All 
interested  parties,  whether  or  not 
involved  with  the  conservation  plan,  are 
invited  to  submit  conmients  and 
substantive  information  concerning 
impacts  of  critical  habitat  designation 
for  the  Key  Largo  woodrat  and  cotton 
mouse.  Comments  may  be  submitted 
until  May  8, 1985,  to  the  Service  office  in 
the  AOORESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Dr.  Michael  M.  Bentzien.  U.S.  Fish  and 
Wildlife  Service,  2747  Art  Museum 
Drive.  Jacksonville,  Florida  32207. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16  U.S.C. 
1531  el  aeq.:  Pub.  L  93-205,  87  Stat.  884;  Pub. 
L  M-359.  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751;  Pub.  L  96-15a  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411). 

List  of  Subjecto  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Dated  October  25. 1984. 
|.  Cnig  Pottar, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  630 

South  Atlantic  Fishery  Management 
Council 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Swordfish  Fishery  Management 
Plan;  Notice  of  public  hearing. 

summary:  The  South  Atlantic  Fishery 
Management  Council  will  hold  a  public 
hearing  in  conjunction  with  their 
upcoming  Council  meeting  to  allow  for 
input  on  the  changes  to  the  draft 
Swordfish  Fishery  Management  Plan. 

dates:  The  hearing  will  be  held  on 
November  27, 1984,  from  1:30  p.m.  until 
5:00  p.m.  in  Marathon,  Florida.  Written 
comments  will  be  accepted  until 
December  17, 1984. 

ADDRESSES:  Send  comments  to:  David 
H.G.  Gould,  Executive  Director,  South 
Atlantic  Fishery  Management  Council,  1 
Southpark  Circle,  Suite  306,  Charleston. 
South  Carolina  29407,  or  Jack  T. 
Brawner,  Regional  Director,  National 
Marine  Fisheries  Service,  Southeast 
Region,  9450  Koger  Boulevard,  St. 
Petersburg,  Florida  33702. 

The  hearing  will  take  place  at  Hawk's 
Cay,  Market  61.  Marathon,  Florida. 


FOR  FURTHER  INFORMATION  CONTACT 

David  H.G.  Gould,  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  803-571-4366;  or  Jack  T. 
Brawner,  Regional  Director,  Southeast 
Region,  813-893-3141. 

SUPPLEMENTARY  INFORMATION:  The 

hearing  will  deal  with  a  fishery 
management  plan  which  establishes  a 
management  regime  for  swordfish  in  the 
Hshery  conservation  zone  from  Maine 
through  Texas,  including  Puerto  Rico 
and  the  U.S.  Virgin  Islands.  Measures  to 
be  discussed  include:  v 

1.  Restriction  of  domestic  catches  of 
small  fish  by  variable  season  closures 
with  certain  exemptions  for  the  five 
council  areas.  The  calculation  of  closed 
days  takes  into  account  seasonal 
landings  patterns  in  each  Council  region. 

2.  Incorporation  of  the  Preliminary 
Fishery  Management  Plan  for  Billfish 
and  Sharks  into  the  plan  and  a  cap  on 
swordfish  bycatch  for  foreign  fishermen. 

For  more  information,  please  see  the 
notice  of  public  hearing  published  in  the 
Federal  Register  October  17, 1984,  49  FR 
40621. 

Dated:  November  16, 1984. 

Richard  B.  Roe, 

Director,  Office  of  Protective  Species  and 
Halibut  Conservation,  National  Marine 
Fisheries  Service. 

|FR  Doc  S4-30Sa7  Filed  11-20-M;  S4S  tml 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Meml>er  of  Performance  Review 
Boards;  Amended  List 

agency:  Department  of  Agriculture. 
action:  Notice. 

summary:  This  document  amends  the 

list  of  Performance  Review  Board 

members  published  June  18, 1984,  48  FR 

24910. 

EFFECTIVE  DATE:  Upon  publication  in  the 

Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Fran  Lopes,  Chief,  Employment  and 
Executive  Resources  Staff,  Office  of 
Personnel,  Department  of  Agriculture, 
14th  and  Independence  Avenue,  SW., 
Washington,  D.C.  20250,  (202/447-6905). 
The  membership  of  the  Department  of 
Agriculture's  Performance  Review 
Boards  is  amended  by  adding  the  name 
of  Merritt  W.  Sprague. 

Done  this  16th  day  of  November  1984. 
John  R.  Block. 
Secretary. 

(FR  Doc.  84-3065$  Filed  ll-ZO-M  8:24  anil 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  16, 1984. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contams  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s],  if 


applicable;  (4)  How  often  the 
Information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7] 
An  estimate  of  the  total  number  of  hours 
.needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  D.C.  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503,  ATTN:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Food  and  Nutrition  Service 

Reporting  Illegal  Aliens  to  INS 

On  occasion 

Individuals  or  households.  State  or  local 
governments;  34,932  responses;  3,699 
hours;  not  applicable  under  3504(h) 

Mildred  Kriegel,  (703)  756-3429. 

Jane  A  Benoit, 

Acting  Departmental  Clearance  Officer. 

[FR  Doc  84-30683  Filed  11-20-84:  K4S  am) 
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Forest  Service 

Small  Business  Timber  Set-Aside 
Program;  Proposed  Changes 

agency:  Forest  Service,  USDA. 
action:  Notice  of  proposed  policy. 

summary:  The  Forest  Service  is 
proposing  changes  in  the  operation  of 
the  Small  Business  Timber  Set-Aside 
Program.  The  proposed  policy  changes, 
which  will  be  implemented  through 
revision  of  the  Forest  Service  Manual, 
would  change:  (1)  The  method  of 
establishing  and  changing  the  small 
business  share  in  each  marketing  area, 


(2)  selection  of  set-aside  sales.  (3) 
manufacturing  requirements  for  logs 
harvested  trom  set-aside  sales,  and  (4) 
operation  of  the  Special  Salvage  Timber 
Sale  Program. 

DATES:  Comments  must  be  received  by 
January  22, 1985. 

ADDRESSES:  Send  written  comments  to 
R.  Max  Peterson,  Chief  (2400),  Forest 
Service,  USDA.  P.O.  Box  2417, 
Washington,  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Spores,  Timber  Management 
Staff.  (202)  447^4051. 
SUPPLEMENTARY  INFORMATION:  The 
Small  Business  Act  (15  U.S.C.  631  et 
seq.),  as  amended,  establishes  the  policy 
that  Federal  Agencies  shall  ensure  that 
a  fair  proportion  of  the  sales  of 
Government  property  are  made  to  small 
business  concerns.  For  piuposes  of 
Federal  timber  sale  programs,  small 
businesses  are  defined  as  those  firms 
primarily  engaged  in  the  forest  products 
industry  that  have  500  or  fewer 
employees. 

Currently,  the  Forest  Service  operates 
a  set-aside  program  under  the  terms  of  a 
1971  agreement  between  the  Department 
of  Agricidtiu^  and  the  Small  Business 
Administration  (SBA).  Policy  and 
procedures  for  the  program  are  set  forth 
in  SBA  regulations  at  13  CFR  Part  121,  in 
Forest  Service  regulations  at  36  CFR 
Part  223.  Subpart  B  and  Forest  Service 
Manual  Chapter  2430. 

The  current  program  provides  for  the 
establishment  of  small  business  shares 
for  each  market  area.  Market  areas 
generally  coincide  with  National 
Forests.  Small  business  shares  are 
recomputed  at  5-year  intervals  based  on 
the  proportion  of  the  sale  program  which 
is  purchased  by  small  business  firms  in 
the  preceding  5  years.  Following 
establishment  of  shares,  a  record  of 
volumes  purchased  by  small  business 
firms  is  maintained  by  6-month  periods. 
If  the  proportion  of  volume  purchased 
by  small  business  falls  below  the  small 
business  share  by  10  percent  or  more, 
sales  are  set-aside  for  preferential 
bidding  by  small  business  firms.  Small 
business  purchasers  of  set-aside  sales 
must  manufacture  or  sell  to  other  shall 
business  firms  at  least  70  percent  of  the 
volume  of  the  sale  (50  percent  in 
Alaska). 

The  Forest  Service  and  Small 
Business  Administration  (SBA) 
conducted  a  joint  review  of  the 
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operation  of  the  set-aside  program  in 
1982  and  1983.  This  review,  as  well  as 
reviews  by  other  Agencies,  identiBed  a 
number  of  areas  of  concern  about 
program  operations.  The  following 
proposals  deal  with  these  concerns  and 
are  the  result  of  extensive  discussions 
between  the  Forest  Service  and  SBA. 
discoseioBS  with  repreaentadTes  of 
aasodations  representing  both  small 
business  and  large  business  segments  of 
the  industry,  and  discussions  with 
representatives  of  individual  firms. 
Following  these  discussions  it  appears 
ihat  there  is  a  substantial  amount  of 
agreement  among  the  interested  parties. 
It  now  appears  to  be  timely  to  make  a 
formal  proposal  and  publish  it  for  public 
comment. 

Proposed  Policy  Qiaagas 

A  Establishment  of  Small  Business 
Shares 

Cuirendy.  shares  for  all  market  areas 
are  recalculated  at  S-year  intervals 
based  on  the  smaB  business  purchase 
history  dnring  the  preceding  5  years, 
that  is.  small  business  piircfaases  as  a 
percent  of  total  purchases.  This 
procedure  has  provided  an  incentive  in 
some  areas  for  purchasers  to  bid  for 
timber  to  influence  the  share  rather  than 
to  bid  on  the  basis  of  need  for  timt)er.  It 
has  also  led  to  an  increase  of  shares  in 
some  areas  wiD  beyond  harvest  levels  of 
sraaO  business  firms.  The  proposed 
revision  of  the  program  recognizes 
Regional  differences  in  relation  to 
timber  supply  and  demand,  dependence 
on  National  Forest  timber,  and  market 
fluctuations  in  recent  years. 

1.  All  Regions.  Under  the  proposed 
poUcy,  the  small  business  share  would 
be  calculated  as  foDows:  (a)  No  market 
area  would  have  a  small  bvsiness  share 
whidi  exceeds  00  percent  of  die  sale 
program,  (b)  No  market  area  would  have 
its  small  business  share  reduced  below 
50  percent  of  the  original  base  share 
established  in  1971. 

2.  Region  8  (Southern).  Region  9 
(Eastern),  and  Region  10  (Alaska). 
Current  procedures  for  estabtishhig 
small  business  shares  would  remain  in 
effect,  subject  to  t}ie  upper  limit  of  80 
percent  Shares  in  Regions  8  and  9 
would  be  recomputed  in  1988,  based  on 
the  small  business  purdiase  history  for 
FY  1981-1985. 

S.  Region  1  (Northern),  Region  2 
(Rocky  Mountain),  Region  3 
(SouUiwBstem),  and  Region  4 
(Intermountain).  New  small  business 
shares  would  be  calculated  doing  FY 
1985  based  on  the  average  of  the  small 
business  harvest  Instory  for  1975-1984 
and  the  sraatl  business  purchase  history 
for  the  same  period.  The  eatculation 


would  use  an  arithmetic  average  giving 
equal  weight  to  purchase  and  harvest 
history. 

The  Forest  Service  anticipates  that 
harvest  and  purchase  histories  for  the 
1975-1984  period  will  be  available  for 
market  areas  in  Regions  1-4  shortly  in 
order  to  facilitate  evaluation  of  the 
proposals. 

4.  Region  5  (Pacific  Southwest)  and 
Region  8  (Pacific  Northwest)  Shares 
established  in  1961,  based  on  the  small 
business  purchase  history  for  1976-1980 
would  be  maintained,  except  in  market 
areas  where  the  small  business  harvest 
history  for  1975-1979  differs  from  the 
established  share  by  more  than  10 
percent.  Where  such  a  di^erence  exists, 
the  new  small  business  share  would  be 
set  halfway  between  the  current  share 
and  the  small  business  harvest  history 
for  that  period.  Structural  changes  in  the 
industry  since  1980  would  be  reflected 
as  discussed  in  B(2)  below. 

A  Future  Share  Changes 

1.  Regions  8, 8,  and  10.  The  current 
system  of  establishing  shares  would  be 
continued  in  the  future:  however,  the 
Forest  Service  and  SBA  have  agreed  to 
study  the  implementation  of  the  revised 
program  nationally  to  determine 
whether  it  would  be  appropriate  to 
change  the  program  in  Regions  8  and  9. 
This  study  should  be  completed  within  2 
years. 

2.  All  Other  Regions.  No  further 
regular  recomputations  of  small 
business  shares  will  be  scheduled. 
Shares  would  be  changed  based  on 
structural  changes  in  the  indxistry,  i.e.  a 
mill  either  changes  size  class  or  ceases 
operations.  Any  such  structural  changes 
would  be  reflected  by  a  change  in  the 
small  business  share  at  the  start  of  the 
5-month  period  beginning  at  least  12 
months  after  the  change  occurs.  The 
basis  of  the  change  would  be  die 
average  of  the  purchase  history 
(percent)  and  the  harvest  history 
(percent)  for  the  5-year  period  prior  to 
the  structiu-al  change. 

C.  Purchases  by  Non-manufacturers 

(Firms  that  do  not  process  most  of  the 
logs  they  cut.) 

1.  Regions  8,  0,  and  10.  Current 
procedures  for  allocating  purchases  by 
non-manufacturers  to  large  or  small 
businesses  based  on  anticipated  size  of 
the  firm  that  will  process  the  timber  will 
be  followed. 

2.  Regions  IS.  Open  sales  purchased 
by  nan-manufacturers  would  not  be 
credited  to  purchase  history  or  die  8- 
month  purchase  analysis  until  the 
volume  is  harvested.  At  that  time,  the 
actual  volumes  would  be  credited  to  die 


size  class  of  the  firms  where  the  logs  are 
delivered  for  manufacture. 

D.  Triggering  of  Set-Aside  Sales 

1.  Following  current  procedures,  a  set- 
aside  program  would  be  initiated 
whenever  small  business  firms  fail  to 
purchase  the  small  business  share  by  10 
percent  or  more.  However,  if  it  is 
determined  that  the  program  has  been 
triggered  by  only  a  fractional  amount, 
set  asides  may  not  be  offered  in  the 
following  period. 

2.  When  a  set-aside  program  is 
triggered  on  a  market  area,  a  volume  of 
timber  equalling  the  deficit  in  small 
business  purchases  plus  the  small 
business  share  would  be  set-aside  in  the 
next  period;  however,  at  least  20  percent 
of  the  timber  volume  offered  in  any  6- 
month  period  would  be  open  non-set- 
aside  sales. 

E.  Selection  of  Set-Aside  Sales 

The  current  }oint  sale  selection 
process  will  be  continued.  Proposed  set- 
aside  sales  would  be  identified  by  the 
Forest  Supervisor  subject  to  concurrence 
by  the  local  SBA  representative.  The 
tentative  selection  of  sales  to  be  set- 
aside,  if  the  SBA  set-aside  program  is 
triggered,  would  be  completed  and 
announced  60  days  prior  to  the  start  of 
the  next  6-month  period. 

F.  Manufacturing  Requirements  on  Set- 
Aside  Sales 

1.  In  all  Regions,  except  Regions  8  and 
10,  the  70/30  rule  would  be  enforced. 
This  means  that  the  timber  sale  contract 
would  require  that  at  least  70  percent  of 
the  advertised  volume  of  a  set-aside  sale 
be  processed  in  a  small  business 
manufacturing  facility. 

2.  In  Region  10  a  50/50  rule  would  be 
enforced.  This  means  that  the  timber 
sale  contract  would  require  that  at  least 
50  percent  of  the  advertised  volume  of  a 
set-aside  sale  be  processed  in  a  small 
business  manufacturing  facility. 

3.  In  Region  8,  the  timber  sale  contract 
would  require  that  100  percent  of  the 
softwood  sawtimber  from  set-aside 
sales  would  be  processed  in  a  small 
business  manufactiuing  facility. 
Hardwood  sawtimber  in  this  Region 
would  be  subject  to  the  70/30  rule. 

Implenientation  of  the  preceding 
changes  in  manufactining  requirements 
will  require  revision  of  the  SBA  Size 
Standard  Regulations.  It  is  anticipated 
that  SBA  will  initiate  appropriate 
rulemaking  to  accommodate  these 
changes. 

The  Forest  Service  will  explore 
revisions  of  contract  damage  provisions, 
cancellation  regulations,  and  debarment 
regulations  to  ensure  that  adequate 
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authorities  are  available  to  ensure  strict 
compliance  with  the  new  manufacturing 
requirements. 

G.  Special  Salvage  Timber  Sate 
Program 

The  Special  Salvage  Timber  Sale 
Program  (SSTS)  provides  for  the  set- 
aside  of  small  salvage  sales  for 
preferential  award  to  firms  with  25  or 
fewer  employees.  The  Small  Business 
Administration  is  developing  a  proposal 
to  revise  the  size  standard  regulation  for 
this  program  to  remove  the  70/30 
manufacturing  requirement  from  sales 
set-aside  under  this  program.  When  this 
change  is  made,  it  is  proposed  that 
timber  volume  from  SSTS  set-aside 
sales  be  separate  from  all  consideration 
under  the  regular  timber  set-aside 
program. 

Dated:  November  IS,  1984. 
R.  Max  Peterson, 

Cliief.  Forest  Service. 

|FR  Doc  S*-a0S10  Filed  n-IO-ati  S:4S  m|  ' 
BtLLNM  COOC  S410-11-II 


DEPARTMENT  OF  COMMERCE 
DEPARTMENT  OF  LABOR 

Steel  Advisory  Committee;  Meeting 

On  December  6, 1983,  five 
subcommittees  we  established  to  serve 
the  Steel  Advisory  Committee.  Those 
subcommittees  were:  Subcommittee  on 
the  State  of  the  Industry,  Subcommittee 
on  Trade  Issues,  Subcommittee  on 
Capital  Formation  Issues,  Subcommittee 
on  Industry  Rationalization  Issues,  and 
Subcommittee  on  Employment, 
Productivity  and  Adjustment  Issues. 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  I  (1976),  as  amended,  notice 
is  hereby  given  that  the  Subcommittee 
on  Trade  Issues  and  Industry 
Rationalization  Issues  will  meet  on 
November  28, 1984  at  9:00  a.m.  and  10:00 
a.m.,  respectively.  These  meetings  will 
be  held  in  Room  4830,  Main  Commerce 
Building,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  D.C. 

These  meetings  are  notices  under 
exceptional  circumstances.  The  Steel 
Advisory  Committee  has  noticed  a  full 
Committee  meeting  for  November  28, 
1984  (49  FR  45205  (1984)).  The 
membership  of  these  subcommittees 
intend  to  review  and  forward,  if 
appropriate,  consensus  findings  and 
recommendations  to  the  full  Committee 
for  consideration.  To  permit  review  by 
the  Steel  Advisory  Committee,  these 
subcommittees  will  meet  under  an 
expedited  public  notice. 


The  purpose  of  these  meetings  is  to 
present  these  Subcommittee's  consensus 
findings  and  recommendations.  For 
further  information  regarding  these 
Subcommittees'  agenda,  meeting 
schedules,  objectives  or  structure, 
please  contact  Dr.  Timothy  P.  Roth, 
Executive  Director,  Steel  Advisory 
Committee,  whose  mailing  address  is: 
Room  6324,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230; 
or  telephone  (202)  377-0703.  With  regard 
to  general  questions  relating  to  the 
Administration  of  these  Subcommittees 
as  required  by  the  Federal  Advisory 
Committee  Act,  please  contact  Robert 
H.  Brumley,  II,  Special  Assistant  to  the 
General  Counsel,  U.S.  Department  of 
Commerce  (202)  377-4772. 

The  public  is  welcome  to  attend  these 
meetings  and  will  be  admitted  to  the 
extent  that  seating  is  available.  Persons 
wishing  to  make  formal  statements 
should  notify  the  Exectuve  Director  of 
the  Committee  in  advance  of  this 
meeting.  The  Subcommittee  Chairs    * 
retain  the  prerogative  to  place  limits  on 
the  duration  of  oral  statements  and 
discussions.  Written  Statements  may  be 
submitted  before  or  after  each  session. 

Dated:  November  19, 1984. 
Timoth  P.  Roth,  Pti.0.. 

Executive  Director,  Steel  Advisory 
Committee.  * 

|FK  Doc  84-30607  Filnl  ll-l»-a4;  2:23  pmj 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Disposition  of  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument; 
Bituminous  Coal  Research,  Inc. 

Processing  of  the  Bituminous  Coal 
Research,  Inc.,  application  (Docket 
Number  83-349)  has  been  discontinued. 
The  U.S.  Customs  Service  has  denied 
this  application  because  the  instruments 
are  not  being  imported  for  scientific 
purposes. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.105,  Importation  of  Duty-Free 

Educational  and  Scientific  Materials) 

Frank  W.  Creel 

Acting  Director,  Statutory  Import  Programs 

Staff. 

[PR  Doc  a4-3ani  FIM  11-20-M:  S:4S  •m) 
BIUJNO  CODC  3S10-OS4I 

Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument; 
Brookhaven  National  Laboratory 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 


Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  No.  84-164.  Applicant: 
Brookhaven  National  Laboratory. 
Upton,  NY  11973.  Instrument:  Double 
Monochromator  and  Remote  Control 
Filter  Assembly  for  Neutron 
Spectrometer.  Manufacturer  Franke  & 
Heydrich  KG,  West  Germany.  Intended 
use:  See  notice  at  49  FR  19563. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufacttired  in  the  United  States. 

Reasons:  These  are  compatible 
accessories  for  an  instnmient  previously 
imported  for  the  use  of  the  applicant 
The  instrument  and  accessories  were 
made  by  the  same  manufacturer.  The 
National  Bureau  of  Standards  advises  in 
its  memorandum  dated  September  26, 
1984  that  the  accessories  are  pertinent  to 
the  intended  uses  and  that  it  knows  of 
no  comparable  domestic  accessories. 

We  know  of  no  domestic  accessories 
which  can  be  readily  adapted  to  the 
instrument. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.105,  Importation  of  Duty-Free 

Educational  and  Scientific  Materials) 

Frank  W.  CraeL 

Acting  Director,  Statutory  Import  Programs 

Staff. 

[FR  Doc  30614  Filed  ll-lO-M:  8:45  wn|     . 
MUJNQ  COOC  3S10-0S-M 


Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron  Loss 
Spectrometers;  Iowa  State  University 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5KX)  P.M.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
D.C. 

Docket  No.:  84-235.  Applicant:  Iowa 
State  University,  Ames,  lA  50011. 
Instrument:  Low  Energy  Electron  Loss 
Spectrometer  with  Accessories. 
Manufacturer:  Leybold-Heraeus,  West 
Germany.  Intended  use:  See  notice  at  49 
FR  30984. 

Docket  No.:  84-248.  Applicant  Lehigh 
University,  Bedilehem.  PA  18015. 
Instnmient:  Electron  Loss  Spectrometer, 
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Model  ELS  22.  Manufacturer  Leybokl- 
Heraeos,  West  Cennany.  Intended  use: 
See  notice  at  49  FR  3263& 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  i> 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  forei^  instruments 
provide  the  applicants  with  the 
capability  of  determining  (1)  low  eneigy 
election  loss  and  (2)  measuring  the 
nature  and  orientation  of  adsorbed 
species.  The  National  Bureau  of 
Standards  advises  in  its  memorandum 
dated  October  18, 1984  that  (1)  the 
capability  of  the  foreign  instruments 
described  above  is  pertinent  to  the 
applicants'  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientiHc  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Asaistance 
Program  Na  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Crael. 

Acting  Director.  Statutory  Import  Programs 

Staff. 

|FR  Doc  M-arnia  Piled  n-20-M:  t:45  un| 


Decision  on  Application  for  Outy-Freo 
Entry  ol  ScienWic  Instrument;  National 
Bureau  of  Standards 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pnb.  L  89-651, 
80  StaL  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  t>etween  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washmgton, 
DC. 

Docket  No.  84-231.  Applicant: 
National  Bureau  of  Standards, 
Washington.  DC  20234.  Instrument: 
Photoelectron  Spectrometer,  Model 
ESMKII.  Manufacturer  V.G. 
Instruments,  Inc..  United  Kingdom. 
Intended  use:  See  notice  at  49  FR  32638. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instnunent.  for  such  purposes  as  it  is 
intended  to  be  ased,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  (1)  vacuum  to  1  X  10   '"torr.  (2) 
sample  heating  and  cooling  from  120  to 
900  degrees  kelvin  and  (3)  a  low  energy 


ion  scattering  system.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  September  13, 1984 
that  (1)  the  capability  of  the  foreign 
instrument  described  above  is  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicanf  8  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Dnty-Free 
Educational  and  Scientific  Materials) 
rwiK  nr.  Crael. 

Acting  Director,  Statutory  Import  Programs 
Staff. 

(Fit  Doc  M-aona  PHmI  11-20-M:  S:«S  am) 


Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Inetrument; 
Penneytvanb  Hospital 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  No.:  84-207. 

Applicant  Pennsylvania  Hospital 
Philadelphia,  PA  19107.  Instnuoent: 
NMR  Pulsed  Spectrometer,  Model  CPS-2 
with  Accessories.  Manufacturer  Spin- 
Lock,  Ltd.,  Canada,  intended  use:  See 
notice  at  49  FR  24012. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  instrument  is  capable  of 
measuring  Ti.  Ti  p,  Ti  o  and  various  T«  of 
water  protons  in  cell  and  model  systems 
at  36  megahertz.  The  National  Institutes 
of  Health  advises  in  its  memorandum 
dated  September  6. 1984  that  (1]  the 
capability  of  the  foreign  instrument 
described  above  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  II.IOS.  Imptniation  of  Duty-Pree 
Educational  and  Scientific  Materials) 
Frank  W.  CrwL 

Acting  Director,  Statutory  Import  Programs 
Staff. 

(FK  Doc  «4-3aa(»  FiM  11-X)-M;  8:46  «■! 
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Decieion  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument; 
Smithsonian  institution 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  8&-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC. 

Docket  No.:  84-246.  Applicant: 
Smithsonian  Institution,  Washington, 
DC  20560.  Instrument:  Gas 
Chromatograph  Mass  Spectrometer  Data 
System,  Model  8230.  Manufacturer 
Finnigan  MAT.  GmbH,  West  Germany. 
Intended  use:  See  notice  at  49  FR  30965. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  (1)  high  resolution  (SO  000  10% 
valley),  (2)  a  mass  range  of  2100  atomic 
mass  units  at  full  acceleration  voltage 
and  (3)  multiple  ion  selection.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  dated  September  6. 
1964  that  (1)  the  capability  of  the  foreign 
instrument  described  above  is  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.105,  Importation  of  Duty-Pree 

Educational  and  Scientiric  Materials) 

Frank  W.CimL 

Acting  Director,  Statutory  Import  nvgroms 

Staff. 

|FR  Doc.  84-3ae07  Filed  11-20-84;  8:4S  us| 
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Disposition  of  AppNcaMons  for  Duty- 
Free  Entry  ol  ScienlHIc  I— tiMweiit, 
University  of  California 

Processing  of  the  following 
applications  has  been  discontinued 
pursuant  to  Customs  Service  rulings  that 
the  articles  are  components  ineligible  for 
duty-free  entry  15  CFR  301.2(k): 

Docket  No.:  83-204.  Applicant 
University  of  CaHfomia,  Ltvermore. 
Article:  NbsSn  Superconductor  for  2 
High  Field  Magnets. 

Docket  No.:  83-223.  Applicant 
Brookhaven  National  Laboratory. 
Article:  4m  Spherical  Diffraction 
Gratings. 

Docket  No.:  83-294.  Applicant: 
University  of  California,  San  Diego. 
Article:  Superconducting  Magnet 
System,  Model  lOO/llO. 

Docket  No.:  83-300.  Applicant: 
Georgia  Institute  of  Technology.  Article: 
Extended  Interaction  Oscillator,  Model 
VICT  2458T1. 

Docket  No.:  83-350.  Applicant  NASA/ 
let  Propulsion  Laboratory.  Article: 
Prisms  for  Interferometer. 

Docket  Na:  84-113.  Applicant 
University  of  California,  Santa  Barbara. 
Article:  500  Quad  Hybrid  Microstrip 
Preamplifiers,  Model  MSD2. 

Docket  No.:  84-123.  Applicant 
Research  Foundation  of  tlie  State  of 
New  York.  Article:  Scintillating  Crystals 
(10  each). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.106.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Crasi, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

(FR  Doc  04-30612  Filed  11-20-84:  8:4S  am) 
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Decision  on  Apf>lication  for  Duty-Frae 
Entry  of  Scientific  Inetrument; 
University  of  Mictiigan 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  No.:  84-233.  Applicant:  The 
University  of  Michigan,  Ann  Arbor,  MI 
48109.  Instrument:  Evacuable  Fourier 
Transform  Infrared  Spectrometer. 
Manufacturer  Bomem,  Inc.,  Canada. 
Intended  use:  See  notice  at  49  FR  30986. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 


instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  Foreign  article  provides 
a  spectral  range  of  10  to  500  cm~  ^  with  a 
minimal  resolution  of  0.04  cm~^  The 
National  Institutes  of  Health  advises  in 
its  memorandum  dated  September  13, 
1984  that  (1)  die  capability  of  the  foreign 
instrument  described  abcwe  is  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  eqoivaient  sdoitific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrumrat  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instnunent  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  fanportation  of  Duty-Pree 
Educational  and  Scientific  Materials) 

Frank  W.  Creel 

Acting  Director,  Statutory  Import  Pivgivma 
Staff. 

|FR  Doc  84-30606  Fitid  11-20-84  MS  m\ 
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Decision  on  ApfiHcatlon  for  Duly-Free 
Entry  of  SdentMc  Inetrumenl; 
Veterans  AdiulnisUaUon  Medical 
Center 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651. 
80  StaL  807;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Wa&hington. 
D.C. 

Docket  No.  84-242.  Applicant  The 
Veterans  Administration  Medical 
Center,  Wood,  IL  53193.  Instrument: 
Particle  Zeta  Meter  (Particle 
Electrophoresis  Apparatus),  Model  Mark 
II.  Manufacturer:  Rank  Brothers,  United 
Kingdom.  Intended  use:  See  notice  at  49 
FR  30984. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument  is 
capable  of  providing  accurate 
measurements  at  high  ionic  strength 
such  as  with  physiological  levels  of 
salinity.  The  National  Institutes  of 
Health  advises  in  its  memorandum 
dated  September  13, 1984  that  (1)  the 
capability  of  the  foreign  instrument 
described  above  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 


apparatus  of  equivalent  scientific  vahis 
to  the  foreign  instrmnent  for  the 
applicant's  Intended  use. 

We  know  of  not  other  instnmient  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Fadsral  Domsstic  Assistancs 

Program  Na  11.105,  ImportatioD  of  Outy-Fe« 

Educational  and  Scientific  Materials) 

Frank  W.  Crsal 

Acting  Director,  Statutory  Import  Programs 

Staff. 

(FR  Doc  B4-M608  FIM 11-20-M:  •«  ml 


Dedeion  on  Application  for  Duty4Frae 
Entry  of  SdenHfl 
Vetaris  AdHiliJstiaUon  I 
Center 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  80-6S1, 
80  Stat  897;  15  CFR  Part  301).  Related 
records  can  Im  viewed  bet%veen  8:30  AM 
and  5.00  PM  in  Room  1523.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington. 
D.C. 

Docket  No.  84-215.  Applicant 
Veterans  Administration  Medical 
Center,  Long  Beach.  CA  90822. 
Instrument  Cylindrical 
Microelectrophoresis  Apparatus,  Model 
Mark  I.  Manufacturer  Rank  Brothers 
Scientific  Instruments,  United  Kingdom. 
Intended  use:  See  notice  at  40  FR  28426. 

Comments:  None  received. 

Decision:  Approved.  No  instrunvent  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufacturted  in  the  United  States. 

Reasons:  The  foreign  instrument  uses 
thermostating  to  provide  precise 
temperature  control  and  uses  an 
immersible  microscope  objective  to 
provide  three-dimensional  focusing  on 
single  cells.  The  National  Institutes  of 
Health  advises  in  its  memorandum 
dated  September  13, 1964  that  (1)  the 
capability  of  the  foreign  instrument 
described  above  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
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(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.105,  Importation  of  Duty-Free 

Educational  and  Scientific  Materials) 

FkankW.CiMl. 

Acting  Director.  Statutory  Import  Programs 

Staff. 
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DEPARTMENT  OF  COMMERCE 

National  Tedinlcal  lnfonnatk>n 
Service 

Government-Owned  inventions; 
AvaiiabNity  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  OHice  of  Federal  Patent 
Licensing.  U.S.  Department  of 
Commerce,  P.O.  Box  1423.  Springfield. 
VA  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglaa  |.  Campian. 

Office  of  Federal  Patent  Licensing.  National 
Technical  Information  Service,  US. 
Department  of  Commerce. 

Department  of  Agriculture 

SN6-«2a815 
Device  for  Simulating  Stress  on 
Packages  During  Coupling  of 
Railcars 
SN  6-650.  739 
Method  For  Screening  Bacteria  and 
Application  Thereof  for  Field 
Control  of  Pythiimi  Spp.  on  Small 
Crops 
SN  6-651,  563 
Nonabsorbent  Roller  Applicator 

Department  of  Health  and  Human 
Services 

SN  6-321.  689  (4,  476,  462) 
Use  of  Context  to  Simplify  Two- 
Dimensional  Computer  Input 
SN  6-38a  471  (4,475.401) 

Vibration  Dosimeter 
SN  6-585.333 
T-Cell  Receptor/Specific  for  Antigen 
Polypeptides  and  Related 
Polynucleotides 
SN  6-632,726 
Monoclonal  Antibody  Against  Himian 
Blood  group  H  Type  1  Antigen 
SN  6-639,673 
Hydrophobic  Dental  Composites 
Based  on  a  Polyfluorinated  Dental 


Resin 
SN  6-647,728 
Improved  Toposcopic  Catheter  and 
Method  of  Fabrication 
SN  6-654,213 
Synthetic  Peptides  for  the  Production 
of  Specific  Keratin  Proteins 

Department  of  the  Air  Force 

SN  6-051.315  (4,441,312) 

Combined  Cycle  Ramjet  Engine 
SN  6-329.  560  (4,442,513) 

Security  System  Signal  Processor 
SN  6-331,750  (4,442,523) 

High  Power  Metal  Vapor  Laser 
SN  6-339,257  (4.443,059) 

High  Energy  Laser  Mirror 
SN  6-347.383  (4,442,453) 

Photo  Reconnaissance  System 
SN  6-356,576  (4,442,293) 
Di-Acetylenyl-Substituted  2- 
Phenylbenzothiazoles 
SN  8-366.745  (4,440,687) 

Azido  Nitramino  Ethers 
SN  6-370,232  (4.442.776) 

Detonator  Block 
SN  6-417.931  (4,443,349) 
Fluorinated  Aliphatic  Polyalkylether 
Lubricant  with  an  Additive 
Composed  of  an  Aromatic 
Phosphine  Substituted  with 
Perfluoroalkylether  Groups 
SN  6-431.866 

Sensor  System 
SN  6-620,211 
Fly's  Eye  Sensor  Nonlinear  Signal 
Processing 
SN  6-620,212 
Solar  Cell  Coverslide  Extraction 
Method  and  Apparatus 
SN  6-624,568 
Adaptive  Mutual  Interference 
Suppression  Method 
SN  ft-627,699 
Magnetostiatic  Wave  Frequency 
Analyzer  Apparatus 
SN  6-629,862 
High  or  Low-Side  State  Relay  with 
Current  Limiting  and  Operational 
Testing 
SN  &-«29,928 
Phase  Only  Adaptive  Nulling  In  A 
Monopulse  Antenna 
SN  6-634,247 
Direct  View  Helmet  Mounted 
Telescope 
SN  6-634,345 
Thermally  Stable  Thermoset  Resin 
Compositions 
SN  6-634,346 
Thermosetting  Arylether  Compoimds 
and  Their  Synthesis 
SN  6-635.393 
LPE  Semiconductor  Material  Transfer 
Method 
SN  6-636,454 

Safing  and  Arming  Mechanism 
SN  6-640,636 
Propellant  Tank  Resupply  System 


SN  6-958,920  (4,443,766) 
Precision  Digital  Sampler 

Department  of  the  Army 

SN  fr-311,360  (4,447,427) 
Method  for  Treating  Bacteria) 
Infections  with  2-Acetyl  and  2- 
Propionylpyridine  ', 

Thiosemicarbazones 
SN  6-323.626  (4,453,768) 

Portable  Reclining  Examination  Chair 
SN  6-338,695  (4.439.012) 
Dual-Secondary  Mirror  Cassegrain 
Optical  System 
SN  6-348,462  (4,440,771) 
2-Acefyl  Quioline 
Thiosemicarbazones  Useful  in 
Treatment  of  Gonorrhea,  Malaria  or 
Bacterial  Infections 
SN  6-348,539  (4,447,395) 

Sampling  Device 
SN  6-394,566  (4,444,119) 

Fast  Response  Impulse  Generator 
SN  6-423,574  (4,463.680) 
Method  of  Generating  Single-Event, 
Unconfined  Fuel-Air  Detonation 
SN  6-455.366  (4,441,942) 
Embedment  System  for  Ultrahigh- 
Buming  Rate  Propellants  of  Solid 
Propulsion  Subsystems 
SN  6-624,564 
Immunologically  Active  Peptides 
Capable  of  Inducing  Immunization 
Against  Malaria  and  Genes 
Encoding  Therefor 
SN  6-635,072 

Vehicle  Anchoring  System 
SN  6-646.535 

Fuse  Status  Indicator  System 
SN  6-646.536 

Chemical  Sensor  Matrix 
SN  6-647,767 
A  Single  Optical  Fiber  Telephone 
System 
SN  6-891,255  (4,239,063) 
Manifold  Insulated  with  Knitted 
Impregnated  Sleeve 
SN  6-971,459  (4,220,297) 

Finlet  Injector 
SN  6-972,303  (4.214,156) 
Gyrodynamic  Fixture  for  Measuring 
Thrust  Force  Components 

(FK  Doc  •4-W473  FUwl  ll-ZO-SC  S:4S  ud] 
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COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts  will  next 
meet  in  open  session  on  Wednesday, 
December  12. 1984  at  10:00  a.m.  in  the 
Commission's  offices  at  708  )ackson 
I>lace,  NW.,  Washington.  D.C.  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington  including 
buildings,  memorials,  parks,  etc.,  also 
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matters  of  desi^  referred  by  other 
agencies  of  the  government.  Access  for 
handicapped  persons  will  be  through  the 
main  entrance  to  the  New  Executive 
Office  Building  on  17th  Street  between 
Peimsylvanla  Avenue  and  H  Street,  NW. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton.  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  566-1066. 

Dated  in  WaBhinctoa.  D.C.  November  14, 
1984. 
ChariM  H.  AtlMilon, 

Secretary. 

(TK  Ooc  •i.XMSr  FUad  n-aO-M:  B:U  wnj 

BiLUMO  COOC  oao-ei-M 


COMMnTEEFORT>IE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extending  Coverage  of  Export  Visa 
Requirement  To  Include  Certain  Man- 
Made  Fiber  Luggage  Producod  or 
Manufactured  In  the  Republic  of  Korea 

November  16, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA).  imder  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issoed  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  3, 
1984.  For  farther  inforamtion  contact 
Ross  Arnold,  International  Trade 
Specialist  (202)  377-4212. 

Backf^ouDd 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  December  1, 1982, 
as  amended,  the  Governments  of  the 
United  States  and  the  Republic  of  Korea, 
have  agreed  to  amend  the  existing 
export  visa  requirement  to  include  man- 
made  fiber  luggage  in  Category  67Dpt. 
(only  T.S.U.S.A.  irambers  706-4144  and 
706-4152),  which  will  be  visaed  as  "670- 
L."  This  coverage  is  in  addition  to  the 
coverage  of  cotton,  wool  and  man-made 
fiber  textiles  and  textile  products 
described  in  the  CTTA  directive  of  May 
19, 1972,  as  amended.  The  visa  stamp  is 
not  being  chartged  and  the  official  of  the 
Government  of  the  Repubhc  of  Korea 
authorized  to  issue  visas  also  remains 
unchanged  at  this  time. 

The  ^panded  visa  coverage  will  be 
effective  for  Category  670pt.  (TSUSA 
numbers  706.4144  and  706.4152). 
produced  or  manufactured  in  Korea  and 
exported  on  and  after  September  1, 1964. 
Merchandise  in  this  category  exported 
before  September  1, 1984  will  not  be 
denied  entry  for  lack  of  a  visa. 


A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  was 
published  in  the  Federal  Rayatat  on 
December  13, 1982  (47  FR  55700).  as 
amended  on  April  7. 1963  (48  FR  15175). 
May  3. 1983  (4a  FR  19924),  December  14, 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57564),  April  4. 1984  (46  FR 
13397),  June  28, 1984  (49  FR  26622),  and 
July  16. 1984  (49  FR  28754). 
Ronald  L  Lsvia, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
November  16. 1984. 

Committee  for  die  Impteraentatfoa  of  Textile 

Agreement! 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington. 
D.C 

Dear  Mr.  Commiaaioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  May  19, 1972,  as  amended,  wliich 
established  an  export  visa  requirement  for 
certain  cotton,  wool  and  man-made  fiber 
textiles  and  textile  products  produced  or 
manufactured  in  tlie  Republic  of  Korea. 

Bffiective  on  December  3, 19M,  man-made 
fiber  textile  products  in  Category  6^t.  (only 
T.S.U.S.A.  numbers  706.4144  and  7064152), 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  on  and  after  September 
1, 1984.  will  be  required  to  be  visaed  at 
Category  870-L  Merckandise  in  Category 
670pt.  (only  T.S.US.A.  numbers  706.4144  and 
706.4152)  which  has  been  exported  t>efore 
September  1. 1964  shall  not  be  denied  entry 
for  lack  of  a  visa. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  falls  within  the  foreign  a^airs 
exception  to  the  rulemaking  proviaions  of  5 
U.S.C.  553. 

Sincerely, 
Ronald  L  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  84-30614  F1M  U-JD-S*:  k4S  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  Vf  Sacietary 

Eaiabllahinent  of  a  Biua  Ribbon  Panel 
On  Sizing  DoD  Medical  Treatment 


Under  the  provisions  of  Pub.  L  92-463, 
Federal  Advisory  Conrniittee  Act  notice 
is  hereby  givem  that  the  Blue  Ribbon 
Panel  on  Sizing  DoD  Medical  Treetment 
Facilities  has  been  found  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  law. 

This  Blue  Ribbon  Panel  is  being 
established  to  review  the  criteria  for 
sizing  military  liospitals  and  to 
determine  if  expanded  use  of  available 
civilian  facilities  could  be  cost-effective. 


Nominees  ier  the  Pane)  are  being 
identified  to  ensure  that  its  membership 
will  be  balaoced  by  tlie  indasion  of 
distinguished  representatives  from  aD  of 
the  relevant  health-related  disriplinee  - 
clinical  aoedicine,  hospital 
administration,  health  policy,  healtk 
planning,  economics,  and  enginisring 

The  expected  duration  of  the  nMsl's 
work  is  ten  months.  Dnriag  that  period, 
the  Panel  will  meet  monthly,  and  will 
conduct  such  site  visits  as  are  necessary 
to  familiarize  the  members  with  the 
physical  details  of  specific  constmctioa 
projects. 

Dated:  November  15, 1964. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Washington  Headquarters  Services, 
Department  of  Defense. 

[FR  Doc  S4-S0SM  Fflnl  11-2(^-84;  8:46  ami 
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Corps  of  Engineors,  Deparbnont  of 
ttte  Army 


Meeting 

In  accordance  with  sec.  10.  (a)  (2)  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L  92-463).  notice  is  hereby  given 
of  a  meeting  of  the  Coastal  En^neering 
Research  Board  (CERB). 

The  meeting  will  be  held  at  the  Hotel 
Continental.  505  North  Michigan 
Avenue,  Chicago,  Illinois,  from  8:30  a ja. 
to  5:00  p.m.  on  December  11,  from  8.-00 
a.m.  to  4:30  p.m.  on  December  12.  and 
from  8:00  ajn.  to  11:00  ajn.  on  Decesuber 
13. 1984. 

The  December  11  session  wiU  be 
devoted  to  presentations  on  a  review  of 
CERB  business,  fiscal  year  1985  Corps/ 
Coastal  Research  and  Development 
programs.  Coast  of  Florida  Erosion  and 
Storm  Effects  Study:  research  needs  of 
Pacific  Ocean  and  North  Atlantic 
Divisions;  North  Central  Division 
activities  in  wave  gaging;  Presque  Isle, 
Pennsylvania  Shore  Protection  Study; 
Illinois  Beach  State  Park  Study:  Great 
Lakes  shore  protection  projects: 
nourishment  activities  at  New  Buffalo, 
St.  Joseph,  and  Indiana  National 
Lakeshore;  major  Great  Lakes  harbor 
rehabilitations:  monitoring  <^ 
Cattaraugus  and  Cleveland  Harbors; 
and  a  brief  apdate  of  the  change  ia  17 
Lake  Michigan  profiles  monitored  since 
the  mid-70's. 

December  12  will  be  devoted  to  a  field 
trip  inspection  fiight  for  the  Board 
members  viewing  varioas  shorelmes 
along  Illinois,  Wisconsin.  Michigan,  and 
Indiana.  A  bus  tour  is  planned  traveling 
around  the  coast  to  several  beach  sites. 
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returning  to  the  Illinois  coastline  with 
stops  at  various  lakefront  projects. 

Time  on  the  morning  of  December  13 
will  be  used  to  discuss  the  field 
inspections,  presentations  on  North 
Central  Division  research  needs,  and 
recommendations  by  the  Board. 

Participation  by  the  public  is 
scheduled  for  9:00  a.m.  on  December  13. 
Members  of  the  public  may  attend  the 
field  inspection  but  must  provide  their 
own  transportation.  The  entire  meeting 
is  open  to  the  public  subject  to  the 
following: 

a.  Since  seating  capacity  of  the 
meeting  room  is  limited  advance  notice 
of  intent  to  attend  although  not 
required,  is  requested  in  order  to  assure 
adequate  arrangements  for  those 
wishing  to  attend. 

b.  Oral  participation  by  public 
attendees  is  encouraged  during  the  time 
scheduled  on  the  agenda;  written 
statements  may  be  submitted  prior  to 
the  meeting  or  up  to  30  days  after  the 
meeting. 

c.  Inquiries  and  notice  of  intent  to 
attend  the  meeting  may  be  addressed  to 
Colonel  Robert  C.  Lee,  Executive 
Secretary,  Coastal  Engineering  Research 
Board,  U.S.  Army  Engineer  Waterways 
Experiment  Station,  P.O.  Box  631, 
Vicksburg,  Mississippi  39180-0631. 
MidiMl  Volpe. 

Colonel.  Corps  of  Engineers,  Executive 
Director,  Civil  Works. 

|FR  Doc.  M-3a645  Piled  tl-lO-M:  a:4S  ub| 
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DEPARTMENT  OF  EDUCATION 

Advisory  Coundi  on  Education 
Statistics  (ACES);  Meeting 


;  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

date:  December  13  and  14, 1984. 
ADOMCSS:  1200  19th  Street  NW.,  Room 
823.  Washington.  DC  20208. 
FOR  RNITHeil  INFOmiATION  CONTACT: 
)ohn  W.  Christensen,  Executive 
Director,  1200 19th  Street  NW..  (Brown 
Building)  Room  717-C,  Washington,  DC 
20206.  Telephone— (202)  254-6227. 
SUTTLCMCNTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  is  established  under  Section 
406(c)(1)  of  the  Education  Amendments 


of  1974,  Pub.  L.  98-360.  The  Council  is 
established  to  review  general  policies 
for  the  operation  of  the  National  Center 
for  Education  Statistics  (NCES)  and  is 
responsible  for  establishing  standards  to 
insure  that  statistics  and  analyses 
disseminated  by  the  center  are  of  high 
quality  and  are  not  subject  to  political 
influence. 

The  meeting  of  the  Council  is  open  to 
the  public.  The  proposed  agenda 
includes: 

A  discussion  of  program  direction  and 
priorities  for  the  National  Center  for 
Education  Statistics. 

The  effects  of  electronic 
communication  on  the  quality  and 
timeliness  of  data. 

An  update  on  the  evaluation  of  NCES. 

An  update  on  the  Private  School 
Survey. 

An  update  on  vocational  education 
data  collection. 

A  discussion  of  the  tenth  annual 
ACES  report  to  the  Congress. 

Such  old  business  and  new  business 
as  the  Chairman  or  membership  may  put 
before  the  Council. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  ofBce  of  the 
Executive  Director,  Advisory  Council  on 
Education  Statistics,  1200 19th  Sti^et 
NW.,  (Brown  Building)  Room  717-C, 
Washington,  DC  20208. 

Dated  Novemlier  15, 1964. 

Donald  |.  S«imm, 

Assistant  Secretary  far  Educational  Research 
and  Improvement 

|FR  Doc  84-30486  Filed  11-20-M;  &4S  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Assistant  Secretary  for 
international  Affairs  and  Energy 
Emergencies 

International  Atomic  Energy 
Agreements;  Civil  Uses;  Proposed 
Sul>sequent  Arrangement;  EURATOM 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Govenment  of  the  United  States  of 
America  and  the  Government  of  Canada 
Concerning  Civil  Uses  of  Atomic  Energy, 
as  amended. 


The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  for  the 
following  retransfer: 

RTD/EU(CA)-6,  from  Atomic  Energy 
of  Canada,  Ltd.,  Chalk  River,  Canada,  to 
Nukem.  Hanau,  the  Federal  Republic  of 
Germany,  50  kilograms  of  urainium, 
enriched  to  93.15%  in  U-235,  in  the  form 
of  uranium-aluminum  cold  scrap,  for 
purification  and  subsequent  return  to 
Canada  for  fabrication  of  fuel  for  th" 
NRX  and  NRU  reactors. 

In  acciordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  pubhcation  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  November  19, 1984. 
G«orge  ].  Bradley,  Jr., 

Deputy  Assistant  Secretary  for  International 
Affairs. 

[Fit  Doc.  84-307SS  Filed  11-20-M:  S:45  ami 
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Energy  Information  Administration 

Publication  of  AKematlve  Fuel  Price 
Celling  and  Incremental  Price    . 
Threshold  for  High  Cost  Natural  Gas 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  (Pub.  L  95-621)  signed  into  law 
on  November  9, 1978,  mandated  a  new 
framework  for  the  regulation  of  most 
facets  of  the  natural  gas  industry.  In 
general,  under  Title  II  of  the  NGPA, 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  natural  gas  to  industrial  users 
in  the  form  of  a  surcharge.  The  statute 
requires  that  the  ultimate  costs  of  gas  to 
the  industrial  facility  should  not  exceed 
the  cost  of  the  fuel  oil  which  the  facility 
could  use  as  an  alternative. 
t      Pursuant  to  Title  II  of  the  NGPA, 
Section  204(e),  the  Energy  Information 
Administration  (EIA)  herewith  publishes 
for  the  Federal  Energy  Regulatory 
Commission  (FERC)  computed  natural 
gas  ceiling  prices  and  the  high  cost  gas 
incremental  pricing  threshold  which  are 
to  be  effective  December  1, 1984.  These 
prices  are  based  on  the  prices  of 
alternative  fuels. 

FOR  FURTHER  INFORMATION 
CONTACT  Leroy  Brown,  Jr.,  Energy 
Information  Administration,  1000 
Independence  Avenue,  SW.,  Room  BE- 
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034,  Washington,  D.C.  20585,  Telephone: 
(202)  252-6077. 

Section  I 

As  required  by  FERC  Order  No.  50, 
computed  prices  are  showm  for  the  48 
contiguous  States.  The  District  of 
Columbia's  ceiling  is  included  with  the 
ceiling  for  the  State  of  Maryland.  FERC. 
by  an  Interim  Rule  issued  on  March  2. 
1981.  in  Docket  No.  RM79-21,  revised 
the  methodology  for  calculating  the 
monthly  alternative  fuel  price  ceilings 
for  State  regions.  Under  the  revised 
methodology,  the  applicable  alternative 
fuel  price  ceiling  published  for  each  of 
the  contiguous  States  shall  be  the  lower 
of  the  alternative  fuel  price  ceiling  for 
the  State  or  the  alternative  fuel  price 
ceiling  for  the  multistate  region  in  which 
the  State  is  located. 

The  price  ceiling  is  expressed  in 
dollars  per  million  British  Thermal  Units 
(BTU's).  The  method  used  to  determine 
the  price  ceilings  is  described  in  Section 

in. 
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Section  II — Incremental  Piidng 
Threshold  for  High  Cost  Natural  Gas 

The  EIA  has  determined  that  the 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropolitan  area  during 
September  1984  was  $32.54  per  barrel  In 
order  to  establish  the  incremental 
pricing  threshold  for  high  cost  natural 
gas.  as  identified  in  the  NGPA.  Titie  II, 
Section  203(a)(7),  this  price  was 
multiplied  by  1.3  and  converted  to  its 
equivalent  in  millions  of  BTU's  by 
dividing  by  5.8.  Therefore,  the 
incremental  pricing  threshold  for  high 
cost  natural  gas,  effective  December  1, 
1984.  is  $7.29  per  million  BTU's. 

Section  m — ^Method  Used  to  Compute 
Price  Ceilings 

The  FERC  by  Order  No.  SO.  issued  on 
September  29, 1979.  in  Docket  No. 
RM79-21,  established  the  basis  for 
determining  the  price  ceilings  required 
by  the  NGPA.  FERC  also,  by  Order  No. 
167.  issued  in  Docket  No.  RM81-27  on 
July  24, 1981,  made  permanent  the  rule 
that  established  that  only  the  price  paid 
for  No.  6  high  sulfur  content  residual 
fuel  oil  would  be  used  to  determine  the 
price  ceilings.  In  addition,  the  FERC  by 
Order  No.  181.  issued  on  October  6,      *"" 
1981.  in  Docket  No.  RM81-28. 
established  that  price  ceilings  should  be 
published  for  only  the  46  contiguous 
States  on  a  permanent  basis. 

A.  Data  Collected 

The  following  data  were  required 
from  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  percent  sulfur  content  by 
weight)  residual  fuel  oil:  For  each  selling 
price,  the  number  of  gallons  sold  to  large 
industrial  users  in  the  months  of  July 
1984,  August  1984,  and  September  1984.* 
All  reports  of  volume  sold  and  price 
were  identified  by  the  State  into  which 
the  oil  was  sold. 

B.  Method  Used  to  Determine 
Alternative  Price  Ceilings 

(1)  Calculation  of  Volume-Weighted 
Average  Price.  The  prices  which  will 
become  effective  December  1, 1984, 
(shown  in  Section  I)  are  based  on  the 
reported  price  on  No.  6  high  sulfur 
content  residual  fuel  oil,  for  each  of  the 
48  contiguous  States,  for  each  of  the  3 


>  Region  twsad  pnoa  mt  ragiAad  t>y  FERC  InMrim  Rula. 
ued  on  March  2.  1981.  in  DocKat  No.  RM-78-21. 
'  Raonn  baaad  ptica  oenyutad  aa  tha  waigtnad  avaraga 
pdca  04  Ragion*  E.  f,  G.  and  H. 


■  Large  Induatrial  Uter— A  penon/finn  whidt 
purchaiet  No.  6  fuel  oil  in  quantitiea  of  4.000  gallona 
or  greater  for  consumption  in  a  buiineta,  includlitg 
the  space  heating  of  the  business  premises.  Electric 
uUlitiea,  governmental  bodies  [Federal  Stale,  or 
Local),  and  the  military  are  excluded. 


months,  July  1984,  August  1984.  and 
Septement  1984.  Reported  prices  for 
sales  in  July  1984  were  adjusted  by  the 
percent  change  in  the  nationawide 
voliune-weighted  average  price  from 
July  1964  to  September  1964.  Prices  for 
August  1984  were  similarly  adjusted  by 
the  percent  change  in  the  nationwide 
volimie-weighted  average  price  from 
August  1984  to  September  1984.  The 
volume-weighted  3-month  average  of  the 
adjusted  July  1984  and  August  1964,  and 
the  reported  September  1964  prices  were 
then  computed  for  each  State. 

[2)  Adjustment  for  Price  Variation. 
States  were  grouped  into  the  regions 
identified  by  the  FERC  (see  Section 
in.C).  Using  the  adjusted  prices  and 
associated  volumes  reported  in  a  region 
during  the  3-month  period,  the  volume- 
weighted  standard  deviation  of  prices 
was  calculated  for  each  region.  The 
volume-weighted  3-month  average  price 
(as  calculated  in  Section  IIIJ3.(1)  above) 
for  each  State  was  adjusted  downerd  by 
two  times  this  standard  deviation  for  the 
region  to  form  the  adjusted  weighted 
average  price  for  the  State. 

(3)  Calculation  of  Ceiling  Price.  The 
lowest  selling  price  within  the  State  was 
determined  for  each  month  of  the  3- 
month  period  (after  adjusting  up  or 

'down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
Section  niB{l)  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  summed 
over  the  3-month  period  for  each  State 
and  divided  by  the  State's  total  sales 
volume  during  the  3  months  to  detemine 
the  State's  average  low  price.  The 
adjusted  weighted  average  price  (as 
calculated  in  Section  1113.  (2))  was 
compared  to  this  average  low  price,  and 
the  higher  of  the  values  was  selected  as 
the  base  for  determining  the  alternative 
fuel  price  ceiling  for  eadi  state.  For 
those  States  which  had  not  reported 
sales  during  one  or  more  months  of  the 
3-month  period,  the  approrjate  regional 
volume-weighted  alternative  fuel  price 
was  computed  and  used  in  combination 
with  the  available  State  data  to 
calculate  the  State  alternative  fuel  price 
ceiling  base.  The  State's  alternative  fuel 
price  ceiling  base  was  compared  to  the 
alternative  fuel  price  ceiling  base  for  the 
multistate  region  in  which  the  State  is 
located  and  die  lower  of  these  two 
prices  was  selected  as  the  final 
alternative  fuel  price  ceiling  base  for  the 
State.  The  appropriate  lag  adjustment 
factor  (as  discussed  in  Section  in.B.4) 
was  then  applied  to  the  alternative  fuel 
price  ceiling  base.  The  alternative  fuel 
price  (expressed  in  dollars  per  gallon] 
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was  mnltiptied  by  42  and  divided  by  &3 
to  ettinate  the  attenMtive  fuel  price 
ceiling  for  the  State  (expressed  in 
dollars  per  million  BTLTs). 

Tbere  were  insufficient  sales  reported 
in  Region  G  fior  the  montiis  of  July  1984. 
August  1984.  and  September  1964.  The 
alternative  fuel  {nice  ceilings  for  the 
States  in  Region  G  were  determined  by 
calculating  the  volume-weighted 
average  price  ceilings  for  Region  E, 
Regioa  F.  Region  G,  and  Region  R 

(4)  Lag  At^tB»enL  Hie  EIA 
implemented  a  procedure  to  partially 
compensate  for  the  two-month  lag 
bet%veen  the  end  of  the  month  for  which 
data  are  collected  and  the  beginning  of 
the  month  for  vvhicfa  ceiling  prices 
becoarie  effective.  It  was  determined  that 
PhU's  Oilgram  Price  Report  publication 
provides  timely  infonnation  relative  to 
the  subject  The  prices  found  in  PiaU's 
Oilgram  Price  Report  publication  are 
given  for  each  traiding  day  in  the  form  of 
high  and  low  prices  for  No.  6  residual  oil 
in  20  cities  throughout  the  United  States. 
The  low  posted  prices  for  ^4o.  6  residual 
oil  in  these  cities  were  used  to  calculate 
a  national  and  a  regional  lag  adjustment 
factor.  The  national  Lag  adjustment 
factor  was  obtained  by  cakuiating  a 
weighted  average  price  for  No.  6  high 
sulfur  residual  fuel  oil  for  the  ten  trading 
days  ending  November  14. 1984.  and 
dividing  that  price  by  the  corresponding 
weighted  average  price  conputed  from 
prices  published  by  Piatt's  for  the  month 
of  September  1964.  A  regional  lag 
adjustment  factor  was  similarly 
calculated  for  four  regions.  These  are: 
one  for  FERC  Regions  A  and  B 
combined;  one  for  FERC  Region  Q  one 
for  FERC  Regions  D.  E.  and  G  combined; 
and  one  for  FERC  Regions  F  and  H 
combined.  The  lower  of  the  national  or 
regional  lag  factor  was  then  applied  to 
the  alternative  fuel  price  ceiling  for  each 
State  in  a  given  region  as  calculated  in 
Section  nLk(3). 

liatiag  of  States  by  Region 

States  were  grouped  by  the  FERC  to 
fona  eigiift  distinct  regions  as  foUows: 
fiegiom  A  Itegton  B 

■(  Delawm 


NawHao^Mhire 
Miodtlaiand 

K^glonC 
AlamtMina 


R^gmtnS 


New  York 
Knosylvania 


Regioi)  D 


IlKooia 


Iowa 

Kansas 

Missoari 


RegiamF 
Arfwasas 
Louisiana 
Naw  Maxioo ' 


Nabraaka 
North  Dakota 
Sooth  Dakota 

/legion  C 
Colorado 
Idaho 
Mantua 
Utah 
Wyonii^ 


Twaa 


Region  H 
Arizona 
Catifonria 
Nerwia 
OregoB 
Washiofton 


Issued  in  Washington.  D.C.,  November  IS. 
1984. 

AlkaHU.Lindao.lr, 

Deputy  Adminittrator,  Energy  Information 
Administration. 

(FR  Doc  as-aoTOO  Filed  11-a>-M.  8:45  am) 


F«d«ral  Energy  Regulatory 
vOfiMiiiseion 

AlabanM-Tennessee  Natural  Gas  Co; 
Application 

(Dednt  Noa.  CP«4-709-000  and  CPM-70»- 
001] 

November  15. 1984. 

Take  notice  that  on  September  12, 
1984,  Alabama-Tennessee  Natural  Gas 
Company  (A-T).  Post  Office  Box  918. 
Florence.  Alabama  35631,  filed  in 
Docket  No.  CP84-709-000  an 
application,  as  amended  November  2, 
1984,  in  Docket  No.  CP84-709-001. 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing  a 
realignment  of  maximum  contract 
volumes  among  several  of  its  customers, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  A-T  seeks  authority  to 
increase  the  maximum  daily  contract 
quantities  presently  authorized  for 
delivery  by  a  total  of  3.222  Mcf  of  gas  to 
seven  of  its  resale  customers  which  A-T 
assert^  have  indicated  an  immediate 
need  for  additional  peak  day  supply 
during  the  upcoming  1984-85  winter 
heating  season. 

A-T  proposes  to  increase  the 
maximmn  contract  volumes  to  ^e 
following  customers  by  the 
corresponding  volumes: 


Ohio 

WmI  Virginia 


Namaa  ol  CMtonar 

nopoMd 
(Meq 

t  000 

S63 

Hwm  County  Qm  DMrid 

S8 

U.,MI 

199 

rm\  1  1  ,*« 

372 

NoMb  MmMwi  Naiw«  aaa 

^-ftipiry 

S27 

'-^'— nt 

tJ22 

A-T  states  that  all  seven  of  the 
customers  have  signed  precedent 
agreements  for  these  additional 
volumes.  A-T  also  indicates  that  the  gas 
to  be  made  available  for  these  increases 
is  a  total  of  4.900  Mcf  per  day  previously 
covered  by  long-term  direct  sales 
contracts  which  have  expired. 

A-T  indicates  that  approval  of  its 
proposal  would  enable  the  seven 
customers  to  receive  the  additional 
supplies  through  the  year  2000.  A-T 
indicates  that  no  construction  of 
facilities  would  be  required. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before 
December  6. 1964.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211J 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Conmiission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  ai.d  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  nn  its  own  motion 
believes  that  a  furmal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wiQ  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

JFR  Doc  at-304a6  PH<d  n-a>-a«:  9M  Sffl) 
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[Docksl  No.  RP85-22-000] 

Arkansas  Louisiana  Qas  Bo^  a  Division 
of  Arfcia,  inc^  Tariff  Filing 

November  14, 1984. 

Take  notice  that  on  November  8. 1984, 
Arkansas  Louisiana  Gas  Company,  a 
division  of  Arkla.  Inc..  (Arkla)  tendered 
the  following  tariff  sheets  for  filing  in  its 
FERC  gas  tariff: 

(1)  First  Revised  Sheet  No.  12) 
superseding  Original  Sheet  Nos.  12) 
through  12M  in  Arkla's  FERC  Gas  Tariff 
First  Revised  Volume  No.  1,  being  a 
Notice  of  Cancellation  of  tariff 
provisions  having  to  do  with  the 
Louisiana  First  Use  Tax  Adjustment: 
and 

(2)  First  Revised  Sheet  No.  188D 
superseding  Original  Sheet  Nos.  188D 
through  188G  in  Arkla's  FERC  Gas  Tariff 
Original  Voltmie  No.  3.  being  a  Notice  of 
Cancellation  of  tariff  provisions  having 
to  do  with  the  Louisiana  First  Use  Tax 
Adjustment;  and 

(3)  Second  Revised  Sheet  No.  221 
superseding  First  Revised  Sheet  No.  221 
in  Arkla's  FERC  Gas  Tariff  First  Revised 
Volume  No.  2.  being  a  change  in  the 
availability  clause  for  Arkla's 
ECOSHARE  Transportation  Rate 
Schedule. 

The  change  in  the  availability  clause 
for  Arkla's  ECOSHARE  Transportation  . 
Rate  Schedule  is  to  reduce  the  5,000 
MMBtu  per  day  threshold  eligibility 
volume  for  ECOSHARE  transportation 
to  1.5000  MMBtu's  per  day.  Applicant 
states  that  the  reason  for  the  change  is 
to  add  flexibility  to  its  ECOSHARE 
transportation  program  by  extending 
eligibility  for  participation  in  the 
program  to  certain  smaller  industrial 
customers  which  may  require  the 
service  in  order  to  remain  competitively 
viable. 

Arkla  proposes  an  effective  date  for 
these  tariff  sheets  of  30  days  after  they 
are  filed  and  requests  such  approvals 
and  waivers  as  may  be  necessary  to 
permit  this  to  be  done. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
21. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc  8t-S0«87  FUsd  n-».S4;  »M  latl 
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[Docket  No.  CP8S-«8-000] 

Arltansas  Louisiana  Qas  Co.,  a  DIviaion 
of  Arfcia,  inc..  Request  Under  Blanket 
Auttiortzatlon 

November  14, 1984. 

Take  notice  that  on  October  26, 1984. 
Arkansas  Louisiana  Gas  Company,  a 
divison  of  Arkla,  Inc.  (Arkla)  P.O.  Box 
21734.  Shreveport  Louisiana  71151,  filed 
in  Docket  No.  CP85-6&-000  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  International 
Paper  Company  (IPC)  under  the 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Arkla  proposes  to  transport  up  to 
18,000  Mcf  of  gas  per  day  for  use  in 
IPC's  industrial  plant  in  Pine  Bluff, 
Arkansas,  until  the  earlier  of  the 
following  dates  occurs:  (1)  One  year 
from  the  date  of  commencement  of 
transportation  service;  (2)  September  1. 
1985;  (3)  the  date  on  which  prior  notice 
authorization  under  18  CFR 
S  157.209(b)(2)  and  (e)(2)  ends,  which 
date,  as  to  the  date  of  this  request  is 
11:59  p.m.  on  June  30. 1985;  or  (4)  the 
date  that  Arkla  receives  and  accepts 
certificate  authorization  for  the  long- 
term  transportation  of  gas  for  IPC  as 
requested  in  Arkla's  application  filed 
with  the  Commission  in  Docket  No. 
CP85-54-000.  It  is  stated  that  the  gas  to 
be  transported  would  be  purchased  from 
Vesta  Energy  Company  (Vesta)  and 
would  be  used  for  the  production  of 
paper  products  and  plant  protection. 

Arkla  indicates  that  it  has  released 
certain  gas  supplies  which  IPC  has 
purchased  from  Vesta  and  that  these 
supplies  are  subject  to  the  ceiling  price 
provisions  of  Sections  102  and  103  of  the 
Natural  Gas  PoUcy  Act  of  197&  It  is 
indicated  that  Arkla  would  receive  the 
gas  at  existing  interconnections  with 
Vesta  in  )ohnson  and  Pope  Counties. 
Arkansas,  and  Custer  and  Pontotoc 
Counties,  Oklahoma. 

Arkla  states  that  it  would  charge  the 
currently  applicable  transportation  rate 
in  accordance  with  its  ECOSHARE 
Transportation  Rate  Schedule,  FERC 
Gas  Tariff,  First  Revised  Volume  No.  2. 


It  is  explained  that  if  any  part  of  the 
revenues  payable  to  Arkla  for  this 
transportation  service  is  required  to  be 
credited  to  Arkla's  Account  191,  an 
added  incentive  charge  of  $0.05  per 
million  Btu  is  payable  by  IPC  and  in 
such  event,  the  transportation  rate  is  the 
applicable  rate  under  Arkla's 
ECOSHARE-AIC  Rate  Schedule  on  file 
as  Substitute  Sheet  No.  223  of  Arkla's 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  2. 

Arkla  also  requests  flexible  authority 
to  add  and/or  delete  sources  of  gas  and/ 
or  receipt  of  delivery  points.  With 
respect  to  such  flexible  authority  Arkla 
states  that  it  would  undertake  within  30 
days  of  the  addition  or  delebon  of  any 
gas  suppliers  and/or  receipt  of  delivery 
points,  to  file  with  the  Commission  the 
following  information: 

(1)  A  copy  of  the  gas  purchase 
contract  between  the  seller  and  the  end- 
user; 

(2)  A  statement  as  to  whether  the 
supply  is  attributable  to  gas  under 
contract  to  and  released  by  a  pipeline  or 
distributor  and  if  so,  identification  of  the 
parties,  and  specification  of  the  current 
contract  price; 

(3)  A  statement  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  pricing 
categories  of  the  added  supply,  if 
released  gas,  and  the  volumes 
attributable  to  each  category; 

(4)  A  statement  as  to  whether  the  gas 
is  committed  or  dedicated  within  the 
meaning  of  NGPA  Section  2(18): 

(5)  If  the  new  source  of  supply 
involves  released  gas  which  is 
committed  or  dedicated  as  defined  in 
No.  4,  reference  the  suppliers'  Natural 
Gas  Act  Section  7(b)  abandonment 
authorization: 

(6)  Location  of  the  receipt/delivery 
points  being  added  or  deleted; 

(7)  Identify  of  any  other  pipeline 
involved  in  the  transportation. 

Arkla  submits  that  any  changes  made 
pursuant  to  such  flexible  authority 
would  be  on  behalf  of  the  same  end-user 
at  the  same  end-use  location  and  would 
remain  within  the  daily  and  annual 
volumes  levels  proposed  herein. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activify  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
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protest  is  filed  and  not  withdrawn 
within  30  dajfs  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  appHcation  for 
authorization  pursoant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Fluab, 
Secreta/y. 
pUDocSI  vtmmm 


f  DaelNt  Na  TA  tS-V-lS-Ma) 

Colorado  Interstate  Gas  Col; 
Compliance  Filing 

Noveinl>er  14, 19M. 

Take  notice  that  on  October  29, 1964. 
Colorado  Interstate  Cas  Company  (CIG) 
tendered  for  Rhng  the  following  tariff 
sheets  to  its  FERC  Gas  TariH,  Original 
Volume  No.  1  in  compliance  with 
ordering  paragraphs  (C),  (DJ  and  (F]  of 
the  Federal  Energy  Regulatory 
Coauaission's  (Commissionj  September 
28, 1984  order  in  this  docket  Substitute 
Nineteenth  Revised  Sheet  No.  7; 
Substitute  Nineteenth  Revised  Sheet  No. 
& 

These  tariff  sheets  indicate  a 
reduction  ia  rates.  C3G  asserts  the 
reduction  is  an  insignificant  amount  and 
it  proposes  to  maintain  its  existing  rates 
accepted  by  the  Commission  on 
September  28, 1984.  CKJ  believes  its 
proposal  to  maintain  its  existing  rates  in 
effect  is  in  the  public  interest,  because  it 
would  save  CIG  and  its  customers 
administrative  expenses  and  regulatory 
burdens.  CIG  states  that  any 
overcollection,  including  interest,  will  be 
flowed  through  to  its  customers  by 
means  of  its  PGA  Account  No.  191.  CIG 
requests  any  waivers  that  are  deemed 
necessary  to  accept  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street  NE.,  Washii^on. 
DC  20426.  in  acocHtlance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
835^4).  Ail  sach  petitions  or  proteste 
should  be  filed  on  or  twfore  November 
21. 1984.  Protests  will  be  considered  by 
the  Commission  m  determining  the 
appropriate  action  to  be  taken,  but  wrill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumlt, 

Secretary. 

|FR  Doc  S4-304ai  Piled  ll-tO-a*:  B:45  *m| 
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(Doacat  Na  CPt5-47-«oei 

ColuwibiB  Gulf  Transmission  Co^ 
AppHcaftton 

Noveml>er  15, 1964. 

Take  notice  that  on  October  18, 1984, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  P.O.  Box  683,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP85- 
47-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  pubhc  convenience  and 
necessity  authorizing  the  transportation 
of  up  to  3,000  Mcf  of  natural  gas  per  day 
for  Natural  Gas  Pipeline  Company  of 
America  (Natural),  all  as  more  fully  set 
forth  in  the  appHcation  which  is  on  file 
with  the  Cooimission  and  open  to  public 
inspection. 

Columbia  Gulf  proppses  to  implement 
the  terms  of  a  transportation  agreement 
between  Columbia  Gulf  and  Natural 
dated  August  3, 1964,  whereby  Columbia 
Gulf  has  agreed  to  transport  on  a 
contract  demand  basis,  up  to  3.000  Mcf 
of  natural  gas  per  day  for  Natural  for  a 
term  of  five  years  and  year  to  year 
thereafter.  Columbia  Gulf  proposes  a 
contract  demand  charge  of  $4.94  per  Mcf 
of  gas  and  16.24  cents  per  Mcf  for  excess 
volumes  received  for  transportation. 

Columbia  Gulf  states  that  the  gas  to 
be  transported  has  been  purchased  by 
Natural  from  Diamond  Shamrock 
Corporation  and  Santa  Fe  Energy  in 
Vermilion  Block  57,  offshore  Louisiana. 
It  is  explained  that  this  gas  would  be 
received  by  Columbia  Gulf  for  Natural's 
account  at  a  point  in  Vermilion  Block  57 
and  that  Columbia  Gulf  would  redeliver 
the  gas  to  Natural  at  the  outlet  of 
Texaco's  Henry  Plant.  Vermilion  Parish, 
Louisiana. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  6, 1964.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  die 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 


wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubhc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commissioa  on  i.t8  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
oiuiecessary  for  Columbia  Gulf  to 
appear  or  be  represented  at  the  hearing. 
Kenneth  F.  Phimb, 
Secretary. 

|FR  Doc  »I-~30M0  Filed  11-20-SI:  MS  im) 
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[Dockat  No.  CP83-168-004] 

Cokimbta  GuM  Transmission  Co.  snd 
Transconttnsntal  Gas  Pipe  Line  Corp^ 
Petition  To  Amend 

November  15, 19S4. 

Take  notice  that  on  October  19, 1984, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  P.O.  Box  683,  Houston, 
Texas  77001,  and  Transcontinental  Gas 
Pipe  Line  Corporation  (Traruco),  P.O. 
Box  1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  O>83-166-004  pursuant  to 
Section  7  of  the  Natural  Gas  Act  a  joint 
petition  to  amend  the  Commission's 
order  issued  July  7, 1983,  in  Docket  No. 
CP83-ia6-000  so  as  to  authorize  an 
additional  point  of  receipt  for  exchange 
gas.  all  as  rame  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Columbia  Gulf  and 
Transco  are  currently  exchanging 
thermally  equivalent  quantities  of 
natural  gas  produced  from  certain 
sources  of  supply  offshore,  Louisiana.  It 
is  asserted  that  the  gas  exchange  and 
transportation  agreement  dated 
November  10, 1981,  which  forms  the 
basis  for  the  July  7, 1983,  certificate, 
provides  for  a  gas-for-gas  exchange  «<nth 
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no  monetary  contpensation  to  either 
party  unless  the  quantity  of  gas 
provided  by  Transco  exceeds  that 
provided  by  Columbia  Gulf.  It  is 
explained  that  in  the  event  Transco 
delivers  more  gas  than  Columbia  Gulf, 
such  quantities  would  be  redelivered  at 
two  existing  points  of  interconnection 
between  Columbia  Gulf  and  Transco;  at 
Evangeline  Parish.  Louisiana,  and 
Terrebonne  Parish,  Louisiana.  It  is 
further  explained  that  for  such 
transportation,  Transco  pays  to 
Columbia  Gulf  a  service  charge  as 
follows:  (1)  Gas  delivered  at 
Terrebonne,  6.42  cents  per  Mcf  of  gas 
plus  fuel;  and  (2)  gas  delivered  to 
Evangeline,  16.03  cents  per  Mcf  of  gas 
plus  fuel. 

It  is  stated  that,  currently,  Columbia 
Guirs  gas  is  delivered  to  Transco  by  or 
for  the  account  of  Columbia  Gulf  from 
West  Cameron  Blocks  428  and  427  and 
delivered  to  the  existing  platform  in 
West  Cameron  Block  480.  Petitioners 
state  that  Transco's  gas  delivered  to 
Columbia  Gulf  by  or  for  the  account  of 
Transco  from  (1)  West  Cameron  Blocks 
624  and  625  and  delivered  at  an  existing 
underwater  side  tap  on  the  24-inch 
pipeline  jointly-owned  by  Tennessee 
Gas  Pipeline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee),  and  Columbia 
Gulf  in  West  Cameron  Block  624  and  (2) 
Vermilion  Block  57  and  delivered  at  an 
existing  underwater  side  tap  on  the  36- 
inch  pipeline  jointiy-owned  by  Columbia 
Gulf  and  Tennessee  in  Vermilion  Block 
46. 

By  joint  petition  to  amend,  Columbia 
Gulf  and  Transco  request  authority  to 
include  Vermilion  Block  45,  offshore 
Louisiana,  as  an  additional  source  of 
supply  for  Transco.  It  is  asserted  that 
the  Vermilion  Block  45  gas  is  100  percent 
committed  to  Transco  pursuant  to  a  gas 
purchase  agreement  with  Kerr  McGee 
Corporation  (Kerr  McGee)  and  that  such 
gas  would  be  deUvered  by  Kerr  McGee 
to  Transco  at  Vermilion  Block  57  and 
Transco  would  deliver  such  gas  to 
Columbia  Gulf  at  the  above-listed  point 
of  delivery  in  Vermilion  Block  46. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Dec.  6. 1984,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 


taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kennetii  F.  Phunli, 
Secretary. 

|FK  Doc  M-WS01  Filed  11-20-M:  a:4S  un] 
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[Docket  No.  RP8S-23-000] 

East  Tennessee  Natural  Gas  Co.;  Tariff 
Rling 

November  14, 1984. 

Tedce  notice  that  on  November  9, 1984 
East  Tennessee  Natural  Gas  Company 
(East  Teimessee)  tendered  for  filing  the 
following  tariff  sheets  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff  to 
be  effective  on  December  1, 1984: 
Original  Sheet  No.  53;  Original  Sheet 
Nob.  54  Through  103:  First  Revised  Sheet 
No.l. 

East  Tennessee  states  that  the  sole 
purpose  of  these  tariff  sheets  is  to 
implement  the  ETS  Rate  Schedule, 
applicable  to  transportation  of  gas  on 
behalf  of  East  Tennessee's  system  sales 
customers  pursuant  to  S  157.45  et  seq. 
which  gas  has  been  purchased  from  East 
Termessee.  The  proposed  effective  date 
is  December  1, 1964. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
21, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  (Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumli. 
Secretary. 

|FR  Doc  U-tOtat  Pilad  11-20-M;  *Ai  an^' 

aauNO  cooc  tn7-«i-M 


[Dodcet  Na  Em5-«7-000] 
Florida  Power  Corp.;  Filing 

(November  15, 1964) 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  1, 1984 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  Service 
Schedule  F  providing  for  assured 
capacity  and  energy  interchange  service 
between  Florida  Power  and  the  Sebring 
Utilities  Commission.  Florida  Power 
states  that  Service  Schedule  F  is 
submitted  for  inclusion  as  a  supplement 
to  the  existing  contract  for  interchange 
service  between  Florida  Power  and  the 
Sebring  Utilities  Commission  designated 
as  Florida  Power's  Rate  Schedule  FERC 
No.  90. 

Florida  Power  requests  that  Service 
Schedule  F  be  permitted  to  becoaie 
effective  November  1, 1984,  and 
therefore  requests  waiver  of  the  sixty 
day  notice  requirements. 

Copies  of  diis  fiHng  hsve  been  served 
upon  the  Sebring  Utilities  Commission 
and  the  Florida  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
D.C  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fibng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  nunli. 
Secretary. 

|FR  Doc  M-30SO3  Filed  ll-JO-M;  ».-4S  na] 

BiujNO  COOE  trir-avM 


[Docket  No.  ER8S-O-0001 
Kanawha  Valley  Co^  HIing 

November  IS,  1964. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  1. 1964, 
Kanawha  Valley  Company  (Kanawha) 
tendered  for  filing  modifications  to  its 
1935  and  1937  Agreements  with 
Appaladiian  Power  Company 
(Appalachian)  providing  for  the  supply 
of  power  and  energy  from  Kanawha's 
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Mannet  and  London  (Project  No.  1175) 
and  Winfield  (  Project  No.  1290)  hydro- 
electric plants,  respectively,  to  be 
effective  January  1, 1985. 

The  modifications  would  increase 
annual  revenues  to  Kanawha  for  sales 
to  Appalachian  by  $342,880  based  on  the 
twelve-month  period  ended  June  30, 
1984. 

The  proposed  changes  are  required 
due  to  increases  in  the  cost  of  providing 
service  under  the  1935  and  1937 
Agreements  since  the  last  rate 
modification  in  1982.  The  rates  under  the 
proposed  modification  are  designed  to 
provided  Kanawha  with  the  opportunity 
to  earn  an  11.89%  overall  return.  Both 
Kanawha  and  Appalachian  are  affiliates 
of  the  American  Electric  Power  System. 

Kanawha  proposes  an  effective  date 
of  January  1. 1985. 

According  to  Kanawha  copies  of  the 
filing  have  been  served  upon  Public 
Service  Commission  of  West  Virginia, 
the  Virginia  State  Corporation 
Commission  and  Appalachian  Power 
Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
D.C  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kannetii  F.  Plumb, 
Secretary. 

(FR  Doc  M-VKO*  FiM  t1-2»-84:  k4S  aa) 
MXMQ  CODE  (TIT-OI-M 


(Dockst  No.  CP84-631-O01] 

LJnwrenceburg  Gas  Transmission 
Corp.;  Amendment 

November  15, 1984. 

Take  notice  that  on  November  2, 1984. 
Lawrenceburg  Gas  Transmission 
Corporation  (Lawrenceburg),  230  West 
High  Street,  Lawrenceburg,  Indiana 
47025.  filed  in  Docket  No.  CP  84-631-001 
an  amendment  to  its  pending  application 
filed  in  Docket  No  CP84-631-000 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  so  as  to  reflect  a  revision  in  the 
billing  demand  language  of  its  Rate 
Schedule  CDS-1  all  as  more  fully  set 


forth  in  the  amendment  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Lawrenceburg  states  that  it  has 
traditionally  sold  interruptible  volumes 
to  its  affiliate  Cincinnati  Gas  and 
Electric  Company  (CG&E)  at  levels  in 
excess  of  the  contract  demand  of  3,000 
Mcf  of  gas  per  day,  pursuant  to  the 
"more  than  or  less  than"  provisions  of 
Lawrenceburg's  Rale  Schedule  CDS-1. 
Lawrenceburg  states  that  its  commodity 
rates  under  Rate  Schedule  CDS-1  were 
designed  on  the  basis  of  both  the  firm 
and  interruptible  volumes  sold  and  that 
the  calculation  of  billing  demand  under 
Rate  Schedule  CDS-1  has  also  been 
based  upon  both  firm  and  interruptible 
volumes  sold. 

Lawrenceburg  states  that  the 
Commission,  in  its  June  29, 1984  order  in 
Docket  No.  CP84-209-000  (27  FERC 
61,488),  limited  its  deliveries  to  CG&E  to 
an  average  of  3,000  Mcf  of  gas  per  day. 
Lawrenceburg  submits  that  it  filed  its 
application  in  Docket  No.  CP84-631-000 
for  authorization  to  establish  a  new 
excess  gas  rate  schedule.  Rate  Schedule 
XS-1,  in  order  to  permit  it  to  continue  its 
historic  interruptible  service  to  CG&E  up 
to  the  level  of  Lawrenceburg's  contract 
demand  with  its  pipeline  supplier. 
Lawrenceburg  states  that  it  intends  that 
the  calculation  of  billing  demand  under 
Rate  Schedule  CDS-1  would  reflect  both 
the  level  of  firm  service  rendered  under 
Rate  Schedule  CDS-1  as  well  as  the 
interruptible  service  rendered  under 
proposed  Rate  Schedule  XS-1. 
Lawrenceburg  proposes  to  revise  the 
billing  demand  language  of  Rate 
Schedule  CDS-1  to  reflect  this  intent. 
Lawrenceburg  avers  that  it  would  file 
the  revised  tariff  sheet  reflecting  the 
change  in  tariff  language  upon 
Commission  authorization  of  service 
under  Rate  Schedule  XS-1. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
December  6, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 


Commission's  Rules.  Persons  having 
heretofore  filed  need  not  do  so  again. 
Kenneth  F.  Plumb, 

Secretary. 

(FR  Ooc.  84-aiM(K  Filed  11-20-M:  kIS  aal 
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[Dockst  Na  CP8S-44-000] 

Natural  Gas  Pipeline  Company  of 
America;  Request  Under  Btanlcet 
Aut)>ori2ation 

November  13, 1984. 

Take  notice  that  on  October  18, 1984, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148.  filed  in  Docket 
No.  CP85-44-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Bethlehem 
Steel  Corporation  (Bethlehem)  under  the 
certificate  issued  in  Docket  No.  CP82- 
402-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  it  proposes  to 
transport  up  to  a  maximum  of  25  billion 
Btu  of  natural  gas  per  day  for  Bethlehem 
from  Custer  and  Woodward  Counties. 
Oklahoma,  to  Cook  County,  Illinois,  for 
which  it  would  charge  a  transportation 
fee  of  57.2  cents  per  million  Btu  of  gas 
received  for  transportation,  plus  an 
added  incentive  charge  of  5.0  cents  per 
million  Btu  of  gas  received  for 
transportation  during  the  term  of 
Natural's  Rate  Schedule  AIC.  In 
addition,  Bethlehem  would  pay  the  Gas 
Research  Institute's  surcharge  funding 
imit  per  million  Btu  as  shown  on  Sheet 
No.  5  of  Natural's  FERC  Gas  Tariff. 

Additionally,  Natural  proposes 
flexible  authority  to  add  and/or  delete 
sources  of  gas  and/or  receipt  or  delivery 
points  in  performance  of  this 
transportation  service  for  Bethlehem. 
The  term  of  the  transportation  service  is 
through  June  30, 1985,  it  is  stated. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  if  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
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protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
KwuMlii  F.  Phmb, 
Secretary. 

(Fit  Doc  M-SOfiOS  Fllml  11-20-84;  MS  ami 
MLUNO  COOC  1717-01-11 

(Ooekel  No.  CP84-67»-e01 1 

Public  Service  Company  of  New 
INexIco;  Amendment 

November  15, 1984. 

Take  notice  that  on  October  19, 1984, 
I*ublic  Service  Company  of  New  Mexico 
(PSC),  Alvarado  Square,  Albuquerque, 
New  Mexico  87158.  filed  in  Docket  No. 
CP84-679-001  an  amendment  to  its 
pending  application  filed  August  31, 
1984,  in  Docket  No.  CP84-679-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  80  as  to  reflect  the 
establishment  of  San  Juan  Interstate  Gas 
Co.  (San  Juan  Interstate),  a  subsidiary  of 
Sunbelt  Mining  Company,  Inc.  (Sunbelt), 
as  the  company  which  would  be  the 
certificate  holder  under  the  proposals  in 
Docket  No.  CP84-679-000.  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

PSC,  an  electric  utility  operating  in 
New  Mexico,  sought  Commission 
authorization  in  Docket  No.  CP84-679- 
000,  to  acquire  a  certain  interstate 
natural  gas  pipeline  and  related  New 
Mexico  facilities  of  Western  Gas 
Interstate  Company  (WGI)  in  order  to 
operate  WGI's  facihties  designated  as 
the  Antelope  Ridge  facilities.  PSC  also 
stated  that  WGI  requested  Commission 
approval  in  Docket  No.  CP84-623-000  to 
abandon  these  facilities  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act.  PSC 
proposed  in  Docket  No.  CP84-679-000 
that  a  subsidiary,  to  be  created  by 
Sunbelt,  would  operate  the  Antelope 
Ridge  facilities  in  the  same  manner  and 
perform  the  same  transportation  and 
sales  services  as  WGI  had.  PSC  asserted 
that  the  proposed  abandonment, 
purchase,  and  sale  arrangements 
resulted  out  of  an  April  12, 1984, 
settlement  and  agreement  of  the  "New 
Mexico  Natural  Gas  Antitrust 
Litigation,"  MDL  No.  403  (N.  Mex.). 
PSC,  in  the  amended  Docket  No. 
CP84-679-001,  proposes  the 
establishment  of  San  Juan  Interstate  as 
the  certificate  holder  and  operator  of  the 
Antelope  Ridge  facilities.  PSC  requests 
that  any  certificate  to  be  issued  in  these 
proceedings  to  be  in  the  name  of  San 
Juan  Interstate. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
December  6, 1984,  file  with  tiie  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission-will  be 
considered  by  it  in  detenriining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Kenneth  F.  Plumb. 
Secretary.  i 

[FR  Doc  S4-3aS07  FiUd  11-2D-S4: 8:45  am)  ( 

mXMQ  cooc  (717-01-11 

[Dockot  No.  CP85-28-000] 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Tenneco  Inc.;  Application 

Novemlwr  15, 1984. 

Take  notice  that  on  October  12, 1984, 
Tennessee  Gas  I>ipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP85-28-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  cetificate  of 
public  convenience  and  necessity 
authorizing  Tennessee  to  install  a  3,450 
horsepower  compressor  and 
appuAtenant  facilities,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  ? 

Tennessee  states  that  its  mainllile 
system  operates  at  near  capacity  during 
winter  periods  when  withdrawing  gas 
from  Bear  Creek  storage  and  that  should 
Tennessee  require  maximum 
deliverability  from  its  gas  supplies  in 
Texas  at  maximum  withdrawal  from 
Bear  Creek  storage,  Tennessee's 
mainline  system  would  be  unable  to 
move  these  volumes  beyond  Station  47, 
Ouachita  Parish.  Louisiana.  Tennessee 
herein  proposes  to  install  a  3.450 
horsepower  compressor  and 
appurtenant  facilities  enabling 
Tennessee  to  divert  up  to  197,500  Mcf  of 
gas  per  day  from  Tennessee's  Texas 
mainline  system  through  Tennessee's 
Kinder-Natchitoches  line  to  Kinder,  thus 
enabling  Tennessee  to  route  the  gas 
from  Kinder  to  either  the  Kinder- 


Portland  system  or  the  Delta-Portland 
System.  It  is  stated  that  both  the  Kinder- 
Portland  and  Delta-Portland  systems 
have  excess  capacity.  Tennessee  states 
that  the  direct  cost  of  the  facilities  is 
estimated  to  be  $4,313,000. 

It  is  explained  that  the  diversion  of 
gas  on  Tennessee's  system,  which 
would  be  effectuated  by  the  proposal 
herein,  would  provide  greater 
operational  flexibility  and  would  enable 
Tennessee  to  alleviate  capacity 
problems  which  may  arise  on 
Tennessee's  mainline  system.  It  is 
further  explained  that  such  diversion 
would  allow  for  greater  utilization  of  the 
more  modem  facilities  on  Tennessee's 
Kinder-Portland  and  Delta-Portland 
systems.  Tennessee  further  states  that 
the  installation  of  the  3.450  horsepower 
compressor  would  minimize,  if  not 
eliminate,  Tennessee's  need  for 
additional  mainline  capacity  in  the  near 
future. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  6, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385  211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rul^. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
KeniMth  F.  Plumb, 
Secretary. 

IFK  Ooc  M-moa  HM  ll-ao-M  kIS  am) 
MLLMQ  COM  fl717-«1-M 


[Ooctat  Na  CPS4-210-0011 

Texas  Eastarn  Transmission  Corp^ 
PatitfcNi  To  Amand 

November  15, 1964. 

Take  notice  that  on  October  19, 1984. 
Texas  Eastern  Transmission 
Corporation  (Petitioner).  Post  Office  Box 
2521.  Houston.  Texas  77252.  filed  in 
Docket  No.  CP84-210-001  a  petiUon  to 
amend  the  Commission's  order  issued 
on  April  12, 1984,  in  Docket  No.  CP84- 
210-000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize  an 
extension  of  the  term  of  the 
transportation  service  presently  being 
provided  to  Carnegie  Natural  Gas 
Company  (Carnegie)  until  October  31, 
1985.  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Petitioner  states  that  Carnegie 
requested  Petitioner  to  continue  to 
deliver  up  to  55,900  dt  equivalent  of 
natural  gas  per  day  for  Carnegie's 
account  to  Columbia  Gas  Transmission 
Corporation  (Columbia).  It  is  explained 
that  Carnegie  would  deliver  the  gas  to 
Petitioner  by  displacement.  Petitioner 
states  further  that  it  began 
transportation  of  gas  on  May  2, 1984. 
pursuant  to  the  terms  of  a  May  1. 1984, 
service  agreement  between  Petitioner 
and  Carnegie.  Petitioner  explains  that  it 
would  receive  the  gas  from  Carnegie  at 
Petitioner's  M  and  R  Station  Nos.  1275 
and  008  located  in  Greene  County. 
Pennsylvania;  and  Petitioner  would  then 
transport  and  redeliver  the  gas  to 
Columbia,  for  the  account  of  Carnegie. 
at  a  point  of  interconnection  between 
Petitioner  and  Columbia.  M  and  R 
Station  No.  077.  located  in  Fairfield 
County,  Ohio.  It  is  explained  that 
Columbia  would  then  transport  the  gas 
to  Columbia  Gas  of  Ohio.  Inc..  which 
would  in  turn  transport  and  deliver  the 
gas  to  Carnegie  at  four  M  and  R  stations 
located  in  Lorain  and  Scioto  Counties  in 
Ohio.  Carnegie  would  then  deliver  the 
gas  to  United  States  Steel  Corporation, 
it  is  stated. 

The  present  certificate  authorization 
expires  on  February  13, 1985.  Petitioner 
states  that  the  extended  service  would 
be  pursuant  to  the  terms  and  conditions 
of  a  September  24. 1984.  letter 
agreement  between  Petitioner  and 
Carnegie. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  6, 1984.  file  with  the  Federal 
,  Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb. 
Secretary. 

[FTt  Doc.  M-aOSW  FUad  ll-2fr-e4: 8:45  ub) 
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[Proiect  No*.  3273-002.  •!  ML] 

Hydroelectric  Applications  (Chlttanden 
Falls  Hydro  Power  Inc.  at  aL^ 
Applications  RIad  With  tha 
Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  3273-002. 

c.  Date  Filed:  December  27. 1983. 

d.  Applicant:  Chittenden  Falls  Hydro 
Power,  Inc. 

e.  Name  of  project:  Chittenden  Falls. 

f.  Location:  Kinderhook  Creek  at 
Rossman,  Columbia  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  P.  S.  Eckhoff, 
Chittenden  Falls  Hydro  Power,  Inc.,  Box 
806,  Melville.  Long  Island.  New  York 
11747. 

i.  Comment  Date:  December  20, 1984. 

j.  Description  of  Project:  This 
amendment  was  filed  in  accordance 
with  Article  25  of  the  license  for  Project 
No.  3273.  which  required  the  Licensee  to 
conduct  a  feasibility  analysis  of 
installing  additional  capacity.  The 
Licensee  has  determined  that  the 
addition  of  500  kW  to  the  existing  550- 
kW  project  is  economically  feasible. 
Proposed  additions  include:  (1) 
reactivation  of  an  existing  4-foot-by  8- 
foot  headgate  on  the  West  end  of  the 
dam;  (2)  a  new  62-foot-long.  6-foot- 


diameter  penstock:  (3)  a  new  500-kW 
turbine;  (4)  three.  400-foot-long 
transmission  lines;  and  (5)  appurtenant 
facilities.  The  average  annual  generation 
would  be  increased  from  2,500  MWh  to 
3,940MWh. 

k.  Purpose  of  Project:  Project  energy 
would  continue  to  be  sold  to  Niagara 
Mohawk  Power  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C,  & 
Dl. 

2  a.  T>'pe  of  Application:  Amendment 
of  License — New  Transmission  Line. 

b.  Project  No.:  3816-003. 

c.  Date  Filed:  December  30, 1983. 

d.  Applicant:  Energenics  Systems,  Inc. 

e.  Name  of  Project:  Southside  CanaL 

f.  Location:  Mesa  County,  Colorado, 
on  the  United  States  Bureau  of 
Reclamation's  32.8-mile-long  Southside 
Canal. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Gransville  J. 
Smith,  President,  Energenics  Systems, 
Inc.,  1100 17th  Street,  NW.,  Suite  1109. 
Washington,  D.C.  20036. 

i.  Comment  Date:  December  28, 1984. 

j.  Description  of  Project:  The  proposed 
amendment  would  revise  the  licensed 
location  of  the  project  transmission  line 
to  consist  of  a  new  12.47-kV 
transmission  line  3.3  miles  in  length 
which  will  run  from  a  proposed 
electrical  substation  next  to  the 
powerhouse  for  Project  No.  3816  to  a 
138-kV  transmission  line  owned  by 
Colorado  Utility  Company.  A  new 
substation  occupying  a  space  of 
approximately  40  feet  by  40  feet  will  be 
constructed  at  the  point  of 
interconnection  with  the  Colorado 
Utility  Company.  Approximately  2.2 
miles  of  the  transmission  line  will  cross 
lands  under  the  management  of  the 
Bureau  of  Land  Management,  and  the 
remaining  1.1  miles  of  line  will  cross 
private  land. 

k.  Purpose  of  Project:  The  proposed 
transmission  line  would  convey  power 
generated  at  the  Southside  Canal  Project 
No.  3816  to  a  transmission  line  owned 
by  Colorado  Utility  Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  Dl. 

3  a.  Type  of  Application:  License 
(5MW  or  less). 

b.  Project  No.:  6167-004 

c.  Date  Filed:  September  11. 1984. 

d.  Applicant:  Ronald  E.  Rulofson. 
3e.  Name  of  Project:  Eltapom  Creek 

Hydroelectric. 

f.  Location:  On  Eltapom  Creek, 
partially  within  the  Trinity  National 
Forest,  in  Trinity  County,  California. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act.,  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Ronald  E. 
Rulofson,  P.O.  Box  108,  Hyampom. 
California  96046. 

i.  Comment  Date:  January  22, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  6-foot- 
high  diversion  dam  at  elevation  2.200 
feet;  (2)  a  42-inch-diameter,  3.000-foot- 
long  low  pressure  pipe;  (3)  a  24-inch- 
diameter,  700-foot-long  penstock;  (4)  a 
powerhouse  to  contain  a  single 
generating  unit  with  a  rated  capacity  of 
1,490  kW,  operating  under  a  head  of  440 
feet;  and  (5)  a  12-kV,  2-mile-long 
transmission  to  connect  the  project  with 
an  existing  Pacific  Gas  and  Electric 
Company  (PG&E)  line  north  of  the 
powerhouse. 

k.  Purpose  of  Project:  The  estimated 
annual  generation  of  4.8  million  kWh 
would  be  sold  to  GP&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.C&Dl. 

4  a.  Type  of  Application:  Major 

finpnop 

b.  Project  No:  7042-001. 

c.  Date  Filed:  March  7. 1984. 

d.  Applicant:  Cities  of  Minden, 
Natchitoches,  and  Ruston,  Louisiana. 

e.  Name  of  Project:  John  H.  Overton 
Lock  and  Dam  Hydro. 

f.  Location:  Red  River  mile  89.  in 
Rapides  Parish.  Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Ralph  L. 
Laukhuff,  Jr.,  Vice  President  Forte  & 
Tablada,  Inc.,  P.O.  Box  64844,  Baton 
Rouge,  Louisiana  70896. 

i.  Comment  Date:  January  22, 1985. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  utilize  the 
U.S.  Army  Corps  of  Engineers  John  H. 
Overton  Lock  and  Dam,  as  well  as  the 
Corps  intake  and  outflow  channels. 
These  facilities  are  presently  under 
construction.  The  project  would  consist 
of  the  following:  (1)  A  new  concrete 
powerhouse,  approximately  160  feet 
long,  140  feet  wide,  housing  three 
turbine-generator  units  with  a  total 
installed  capacity  of  25.500  kW.  The 
powerhouse  would  be  located  adjacent 
to  and  integral  with  the  Corps'  structure; 
(2)  approximately  11.74  miles  of  new 
transmission  line  at  138-kV;  (3)  a  new 
substation  located  at  the  power  plant; 
and  (4)  appurtenant  facilities.  The 
Applicant  estimates  that  the  average 
annual  energy  output  would  be  104.089 
MWh.  The  license  application  was  filed 
during  the  term  of  the  Applicants' 
preliminary  permit  for  Project  No.  7042- 
000. 

k.  Purpose  of  Project:  Energy  produced 
at  the  project  would  be  utilized  in  the 


Applicants'  municipal  electrical  systems 
for  distribution  to  their  customers. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B  and  C. 

5  a.  Type  of  Application:  License 
(Over  5MW). 

b.  Project  No.:  7396-001. 

c  Date  Filed:  March  30, 1984. 

d.  Applicant:  The  Incorporated  County 
of  Los  Alamos. 

e.  Name  of  Project:  Abiquiu  Water 
Power  Project. 

f.  Location:  On  Rio  Chama  in  Rio 
Arriba  County,  New  Mexico. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 835(r). 

h.  Contact  Person:  Mr  Ronald  C.  Jack, 
County  Administrator,  Incorporated 
County  of  Los  Alamos,  2300  Trinity 
Drive,  P.O.  Box  30,  Los  Alamos,  New 
Mexico  87544. 

i.  Comment  Date:  January  22, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  Abiquiu  Dam, 
Reservoir  and  outlet  works  and  would 
consist  of:  (1)  A  new  11-foot,  2-inch- 
diameter  steel  liner  to  be  installed  in  the 
outlet  works  and  a  bifurcation;  (2)  a  new 
11-foot,  2-inch-diameter  steel  penstock, 
about  120  feet  long,  and  a  bypass  facility 
encased  in  concrete;  (3)  a  new 
powerhouse,  at  elevation  6,029  feet 
(NGVD),  to  contain  2  turbine-generator 
units  rated  at  5,500  kW  each  for  a  total 
rated  capacity  of  11,000  kW;  (4)  a 
tailrace  returning  flow  to  the  river 
immediately  downstream  of  the  dam;  (5) 
a  new  69-kV  transmission  line  about  0.2- 
mile-long;  and  (6)  appurtenant  facilities. 
The  Applicant  estimates  that  the 
average  annual  energy  output  would  be 
43,500,000  kWh.  Project  energy  would  be 
utilized  by  the  Applicant.  The 
application  was  filed  during  the  term  of 
Applicant's  preliminary  permit  for 
Project  No.  7396. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  AO, 
B,C. 

6  a.  Type  of  Application:  License 
(Major  less  than  5  MW). 

b.  Project  No.:  8022-000. 

c.  Date  Filed:  February  2. 1984.        | 

d.  Applicant:  West  Slope  Hydro    •  ^ 
Partners.  [ 

e.  Name  of  Project.  Uncompahgre 
Valley  Hydroelectric  Project  No.  1. 

f.  Location:  U.S.  Bureau  of 
Reclamation's  South  Canal,  Montrose 
County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(f). 

h.  Contact  Person:  Mr.  Douglas  A. 
Spaulding,  INDECO  of  Minnesota,  Inc., 
1500  South  Lilac  Drive,  351  Tyrol  West 
Building,  Minneapolis,  Minnesota  55416. 

i.  Comment  Date:  December  27. 1984. 


j.  Competing  Application:  Project  No.: 
8035-000.  Date  Filed:  February  2, 1984. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 
Bureau  of  Reclamation's  South  Canal 
and  would  consist  of  the  following:  (1)  A 
proposed  intake  headworks  located  at 
an  existing  canal  drop,  approximately  .6 
mile  downstream  of  the  Gunnison 
Tunnel  West  Portal;  (2)  a  proposed  120- 
inch-diameter  penstock,  approximately 
1,600  feet  long;  (3)  a  proposed 
powerhouse  with  a  single  3,500-kW 
capacity  generating  unit;  (4)  a  proposed 
short  powerhouse  discharge  channel 
leading  to  the  adjacent  South  Canal;  (5) 
a  proposed  V4-mile-long  34.5-kV 
transmission  line;  and  (6)  appurtenant 
facilities. 

I.  Purpose  of  Project:  The  estimated 
average  annual  generation  of  23.651,000 
kWh  would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the  - 

following  standard  paragraphs:  A3,  A9, 
B.  C.  Dl. 

7  a.  Type  of  Application:  License 
(Major  less  than  5  MW). 

b.  Project  No.:  8026-000. 

c.  Date  Filed:  February  2. 1984. 

d.  Applicant:  West  Slope  Hydro 
Partners. 

e.  Name  of  Project.  Uncompahgre 
Valley  Hydroelectric  Project  No.  5. 

f.  Location:  U.S.  Bureau  of 
Reclamation's  South  Canal,  Montrose 
County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  18  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Douglas  A. 
Spaulding.  INDECO  of  Minnesota.  Inc., 
1500  South  Lilac  Drive,  351  Tyrol  West 
Building.  Minneapolis,  Minnesota  55418. 

i.  Comment  Date:  December  27, 1984. 

j.  Competing  Application:  Project  No.: 
8039-000,  Date  Filed:  February  2, 1984. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 
Bureau  of  Reclamation's  South  Canal 
and  would  consist  of  the  following:  (1)  A 
proposed  intake  headworks  located  at 
an  existing  canal  drop,  approximately 
9.4  miles  downstream  of  the  Gunnison 
Tunnel  West  Portal;  (2)  a  proposed  78- 
inch-diameter  penstock,  approximately 
900  feet  long;  (3)  a  proposed  powerhouse 
with  a  single  2,000-kW  capacity 
generating  unit;  (4)  a  proposed  short 
powerhouse  discharge  channel  leading 
to  the  adjacent  South  Canal;  (5)  a 
proposed  5-mile-long  34.5-kV 
transmission  line;  and  (8)  appurtenant 
facilities. 

1.  Purpose  of  Project:  The  estimated 
average  annual  generation  of  10,592.000 
kWh  would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C,  Dl. 
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8  a.  Type  of  Application:  Exemption 
(5MW  or  Less). 

b.  Project  No:  8066-001. 
c  Date  nied:  April  26. 1984. 

d.  Applicant:  American  Hydro  Power 
Company. 

e.  Name  of  Project  Warrior  Ridge 
Project. 

f.  Location:  On  die  fuanita  River  in 
Huntingdon  County,  Pennsylvania. 

g.  Filed  Pursuant  to:  16  U.S.C,  2705 
and  2708. 

h.  Contact  Person:  Mr.  Peter  A. 
McGrath,  American  Hydro  Power 
Company.  4026  Chestnut  Street. 
Philadelphia,  Pennsylvania  19104. 

i.  Comment  Date:  December  24, 1964. 

j.  Description  of  Project;  The  proposed 
project  would  consist  of:  (1)  the  existing 
Warrior  Ridge  Dam  which  consists  of 
three  sections,  (a)  A  374.5-foot-long.  27- 
foot-high  overflow  section  with  a  crest 
elevation  at  658.0  feet  MSL.  (b)  and 
approximately  51 -foot-high,  300-foot- 
long  powerhouse  section,  and  (c)  a  136- 
foot-Iong  auxiliary  spillway  tvith  a  crest 
elevation  of  662.0  feet  MSL;  (2)  the  re- 
installation of  1.5  feet  of  flashboards;  (3) 
a  65-acre  reservoir  which  impounds  400 
acre-feet  of  gross  storage  at  top  of 
flashboards:  (4)  an  existing  powerhouse 
to  contain  an  installed  generating 
capacity  of  2.85  MW;  and  (5) 
appurtenant  facilities. 

The  dam  and  apportenant  facilities 
are  owned  by  the  Pennsylvania  Electric 
Company.  The  Applicant  estimates  the 
average  annual  energy  production  to  be 
12,191,200  kWh. 

k.  Purpose  of  Project;  The  Applicant 
intends  to  sell  the  total  output  generated 
to  General  Public  Utilities/Penelec. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al.  A9, 
B,  C  and  D3a. 

m.  Purpose  of  Exemption;  An 
exemption,  if  issued,  gives  the  Exemptee 
priority,  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project 

9  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  8395-000. 

c.  Date  Filed;  June  26. 1984. 
d-  Apphcant:  F.  &  T.  Energy 

Corporation. 

e.  Name  of  Project  David  D.  Terry  L  & 
DNo.& 

f.  Location:  On  Arkansas  River  in 
Pulaski  County,  Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  IB  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  Ralph  L 
Laukhuff.  Jr.,  Forte  and  Tablada,  Inc., 
Post  OfHce  Box  64844.  Baton  Rouge, 
Louisiana  70896. 


i.  Comment  Date:  January  11, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  David  D. 
Terry  Lock  and  Dam  No.  6  and  would 
consist  of:  (1)  A  new  1,500-foot-long 
intake  channel  at  the  right  river  bank: 

(2)  a  new  powerhouse  containing 
turbine-generator  units  having  a  total 
rated  capacity  of  32,000  kW:  (3)  a 
tailrace  channel  retaming  flow  to  the 
river  about  2.500  feet  downstream  from 
the  dam:  (4)  a  new  5.2-mile-long 
transmission  line;  and  (5)  appurtenant 
facilities.  The  Applicant  estimates  that 
the  average  annual  energy  output  would 
be  165.000,000  kWh.  Project  energy 
would  be  sold  to  the  Arkansas  Power 
and  Light  Company  or  to  local 
municipalities. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  B.  C.  D2. 

I.  Proposed  Scope  of  Studies  under 
Permit  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  12 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $30,000. 

10  a.  Type  of  Application:  5  MW 
Exemption. 

b.  Project  No:  8423-000. 

c.  Date  Filed:  July  11, 1984. 

d.  Applicant:  City  of  Granite  Falls. 
Minnesota. 

e.  Name  of  Project  Granite  Falls 
Hydro. 

f.  Location:  On  the  Minnesota  River  in 
Yellow  Medicine  and  Chippewa 
Counties.  Minnesota. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2708,  as  amended]. 

h.  Contact  Person:  Mr.  Richard  Voller, 
City  Manager.  885  Prentice,  Granite 
Falls,  Minnesota  56241. 

h.  Contact  Person:  Mr.  Richard  Voller, 
City  Manager,  885  Prentice,  Granite 
Falls,  Minnesota  56241. 

i.  Comment  Date:  December  31, 1984. 

J.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
concrete  ovgrflow  spillway  about  250 
feet  long  and  18  feet  in  height  (2)  the 
removal  of  the  contiguous  existing  74- 
foot-long  flood  gate  structure,  which  will 
be  replaced  by  three  concrete  Tainter 
gate  bays  with  a  gate  height  of  14  feet 

(3)  an  existing  powerhouse  structure 


integral  with  the  dam,  28  feet  by  40  feet, 
housing  two  existing  turbine-generator 
units  with  a  total  installed  capacity  of 
470  kW;  (4)  the  addition  of  a  new 
powerhouse,  adjacent  to  the  existing 
powerhouse  which  will  house  a  third 
turbine-generator  unit  with  an  installed 
capacity  of  710  kW;  (5)  a  reservoir  3.5 
miles  in  length  and  water  surface  area 
of  approximately  60  acres  at  normal 
maximum  water  surface  elevation  of 
900.74  feet  m.8.1.;  (6)  a  proposed  4.16-kV 
transmission  line  approximately  100  feet 
long:  and  (7)  appurtenant  facilities.  The 
applicant  estimates  that  the  average 
annual  energy  for  all  three  units  would 
be  4,360,000  kWh. 

k.  Purpose  of  Project  The  applicant 
anticipates  that  project  energy  will  be 
utilized  within  its  municipal  utility 
system. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al.  A9. 
B.  C.  and  D3a. 

11  a.  Type  of  Application:  Exemption 
from  Licensing  (5MW  or  less). 

b.  Project  No.:  8450-000. 

c.  Date  Filed:  July  20. 1984. 

d.  Applicant  Small  Hydro  East/ 

e.  Name  of  Project  Stoney  Brook. 

f.  Location:  Stoney  Brook  in  Oxford 
County,  Maine. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.a 
2705  and  2708,  as  amended). 

h.  Contact  Person:  James  D.  Sysko, 
Small  Hydro  East  Star  Route  240. 
Bethel,  Maine  04217. 

i.  Comment  Date:  December  31, 1984. 

j.  Description  of  Project;  The  existing 
project  consists  of:  (1)  An  existing  12- 
foot-high.  16-foot-long  concrete  dam 
with  earthen  abutments;  (2)  an  existing 
12-acre  reservoir  at  an  elevation  of  1,240 
feet  m.8.1.;  (3)  a  concrete  inlet  structure 
at  an  elevation  of  1,210  feet  m.s.l.;  (4)  a 
4,800-foot-long.  6-inch-diameter 
underground  penstock;  (5)  a  12-foot  by  8- 
foot  powerhouse  containing  a  turbine/ 
generator  unit  with  an  installed  capacity 
of  17  kW;  (6)  a  5,000-foot-long.  7.2-kV 
transmission  line;  and  (7)  appurtenant 
facilities. 

Proposed  improvements  include:  (1) 
proposed  gate  works  at  the  dam;  (2)  a 
proposed  4.800-foot-long,  6-inch- 
diameter  under  ground  penstock;  (3)  a 
proposed  800-foot-long,  10-inch-diameter 
pipeline;  (4)  rebuilding  the  existing 
turbine/generator  unit  to  increase  the 
capacity  to  35  kW;  (5)  a  proposed  5.600- 
foot-long,  7.2-kV  transmission  line;  and 
(6)  appurtenant  facilities.  The  average 
aimual  generation  would  increase  from 
72  MWh  to  240  MWh. 

k.  Purpose  of  Project  Project  energy 
will  continue  to  be  sold  to  Central 
Maine  Power  Company.  In  addition,  a 
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portion  of  the  power  will  be  supplied  to 
the  Applicant's  home. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al,  B,  C, 
D3a.  A9. 

m.  Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8532-000. 

c.  Date  Filed:  August  16, 1984. 

d.  Applicant:  Juniper  Ridge  Ranches. 
Inc. 

e.  Name  of  Project:  Juniper  Ridge. 

f.  Location:  On  Pit  River  in  Lassen 
County,  California;  partially  within  U.S. 
lands  administered  by  U.S.  Bureau  of 
Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Thomas  Vestal. 
P.O.  Box  250,  Fall  River  Mills.  California 
96028. 

i.  Comment  Date:  December  31, 1984. 

j.  Competing  Application:  Project  No. 
8296.  Date  Filed:  May  5, 1984. 

A  public  notice  was  issued  on  July  17, 
1984  and  expired  September  17, 1984. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  a 
15-foot-high,  320-foot-long.  diversion 
structure  at  elevation  4,095  feet;  (2)  a  15- 
foot-high.  250-foot-long  intake  structure 
containing  trash  racks  and  fish  screen 
facilities;  (3)  a  14-foot-diameter,  25,950- 
foot-long  diversion  tuimel;  (4)  two  102- 
inch-diameter.  3,950-foot-long  penstocks; 
(5)  a  powerhouse  with  a  total  installed 
capacity  of  45  MW;  and  (6)  a  69-kV. 
9,920-foot-)ong  transmission  line 
connecting  with  an  existing  Pacific  Gas 
and  Electric  Company  (PG&E) 
transmission  line.  The  estimated  123.5 
million  kWh  generated  annually  by  the 
proposed  project  would  be  sold  to 
PG&E. 

1.  Purpose  of  Project:  The  Applicant  is 
seeking  a  36-month  permit  to  study  the 
feasibility  of  constructing  and  operating 
the  proposed  project.  The  estimated  cost 
of  conducting  these  studies  is  $490,000. 
No  new  roads  would  be  constructed  to 
conduct  these  studies. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  A9. 
B,  C  and  D2. 

13  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8541-000. 

c.  Date  Filed:  August  21, 1984. 

d.  Applicant:  Palisade  Associates. 

e.  Name  of  Project  Grand  Valley. 


f.  Location:  On  the  Colorado  River  in 
Mesa  County,  Colorado  and  occupying 
lands  administered  by  the  Bureau  of 
Reclamation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— «25(r). 

h.  Contact  Person:  Mr.  Joel  Kirk 
Rector,  Attorney  at  Law,  8  Peabody 
Terrace  #32.  Cambridge,  Massachusetts 
02138. 

i.  Comment  Date:  January  22. 1985. 

j.  Description  of  Project:  The  proposed 
would  utilize  the  existing  Grand  Valley 
Diversion  Dam  and  Reservoir  owned  by 
the  Bureau  of  Reclamation  and  would 
consist  of:  (1)  A  proposed  penstock  10 
feet  long,  approximately  3  meters  in 
diameter  (2)  a  proposed  powerhouse  40 
feet  wide  and  80  feet  long  containing  a 
proposed  turbine/generator  with  a  total 
rated  capacity  of  1.6  MW;  (3)  a  proposed 
tailrace  80  feet  wide  and  80  feet  long;  (4) 
a  new  12.5-kV  transmission  line  50  feet 
long;  and  (5)  appurtenant  facilities.  The 
estimated  average  annual  energy 
produced  by  the  project  would  be  11.0 
GWh  operating  under  a  net  hydraulic 
head  of  14  feet.  Project  power  would  be 
sold  to  the  Public  Service  Company  of 
Colorado  or  to  local  municipalities. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  B,  C,  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility,        « 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $100,000. 
14  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8576-000. 

c.  Date  Filed:  September  4, 1984. 

d.  Apphcant:  PRODEK.  Inc. 

e.  Name  of  Project:  Stillhouse  Hollow 
Dam  Water  Power. 

f.  Location:  On  the  Lampasas  River  in 
Bell  County,  Texas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Flake  H.  Wells. 
Ill,  P.O.  Box  12608.  EI  Paso.  Texas  79912. 

i.  Comment  Date:  January  28, 1985. 

j.  Description  of  Project  The  proposed 
project  would  utilize  the  existing  Corps 
of  Engineers  Stillhouse  Hollow  Dam, 
Reservoir,  and  outlet  works  and  would 
consist  of:  (1)  about  540  feet  of  new  11- 
foot-diameter  steel  tuimel  liner  to  be  , 


installed  inside  the  existing  outlet 
works:  (2)  a  proposed  closure  gate:  (3)  a 
proposed  11-foot-diameter  branch 
penstock  about  70  feet  long;  (4)  a 
proposed  54-inch  bypass  valve;  (5)  a 
proposed  concrete  powerhouse  about 
180  feet  by  40  feet  housing  turbine- 
generators  with  a  total  installed 
capacity  of  7500  kW;  (6)  a  new  tailrace 
channel  about  200  feet  long:  (7)  about 
600  feet  of  transmission  line  at  25-kV; 
and  (8)  appurtenant  facilities.  Applicant 
estimates  that  the  average  annual 
energy  generation  would  be  13,000,000 
kWh. 

k.  Purpose  of  Project:  The  applicant 
anticipates  that  project  energy  will  be 
marketed  to  an  established  operating 
electric  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  B.  C.  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  24 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project.  Depending  on  the  outcome  of 
the  studies,  Apphcant  would  prepare  an 
appUcation  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$55,000. 

15  a.  Type  of  AppUcation:  Preliminary 
Permit. 

b.  Project  No.:  8580-000. 

c.  Date  Filed:  September  4, 1984. 

d.  Applicant  Brack  Richards. 

e.  Name  of  Project  Calamity  Draw 
Water  Power. 

f.  Location:  Montrose  County 
Colorado  on  a  tributary  of  the  San 
Miguel  River,  and  occupying  Bureau  of 
Land  Management  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Martin  A.  Jones, 
P.E..  0171  Ute  Way.  Silt  Colorado  81652. 

i.  Comment  Date:  January  14, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  9.5  foot 
high  and  50  foot  wide  earthfiU  dam 
including  a  spillway  at  elevation  5520 
feet  USGS  datum;  (2)  a  0.8  acre  reservoir 
with  a  proposed  storage  capacity  of  3.0 
acre-feet  at  surface  elevation  5530  feet 
(3)  a  proposed  penstock  8.800  feet  long 
approximately  18  inches  in  diameter,  (4) 
a  proposed  powerhouse  24  feet  long  and 
16  feet  wide  containing  two  proposed 
turbine/generators  with  a  rated  capacity 
of  100  kW  each;  (5)  a  taib-ace;  (6)  an 
existing  transmission  line  4.0  miles  long; 
and  (7)  appurtenant  facilities.  The 
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estimated  average  annual  energy 
produced  by  the  project  would  be 
500.000  kWh  operating  under  a  net 
hydraulic  head  of  280  feet.  Project  power 
would  be  sold  to  Colorado-Ute,  a  utility 
company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7, 
A9.  a  C.  and  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  Hnancial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $6,450. 

16  a.  Type  of  AppUcation:  Preliminary 
Permit 

b.  Project  No.:  8582-000. 

c.  Date  Filed:  September  4, 1984. 

d.  Applicant:  Streamline  Hydro.  Inc. 

e.  Name  of  Project:  Quayle  Creek 
Hydroelectric  Power. 

f.  Location:  On  the  Quayle  Creek  in 
Clear  Creek  County,  Colorado  on  lands 
within  the  Arapaho  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Robert  E.  Stout. 
6941  S.  Cherokee  Street,  Littleton, 
Colorado  8012a 

i.  Comment  Date:  January  22, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  4  to  6-foot 
high  and  20-foot-Iong  proposed  dam 
including  a  spillway  at  elevation  10.160 
feet  USPS  datum;  (2)  a  reservoir  of 
negligible  size  and  storage  capacity:  (3) 
a  proposed  penstock  3,500  feet  long, 
aproximately  3  feet  in  diameten  (4)  a 
proposed  powerhouse  made  of 
prefabricated  corrugated  steel,  15  feet 
long  and  15  feet  vride:  (5)  a  proposed 
turbine/generator  with  a  rated  capacity 
of  700  kW;  (6)  a  proposed  tailrace  4  feet 
in  diameter  and  20  feet  long:  (7)  a  new 
three-phase  25-kV  transmission  line 
1.600  feet  long;  and  (8)  appurtenant 
facilities.  The  estimated  average  annual 
energy  produced  by  the  project  would 
be  2.5  million  kilowatthours  operating 
under  a  net  hydraulic  head  of  280  feet. 
Project  energy  would  be  sold  to  the 
Public  Service  Company  of  Colorado. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6, 
A7.A9.  B.  C.  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 


Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  24 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $20,000. 
17a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8585-000. 

c.  Date  Filed:  September  5, 1984. 

d.  Applicant:  Rivers  Electric 
Company. 

e.  Name  of  Project:  Little  Falls. 

f.  Location:  On  the  Passaic  River  in 
Passaic  County,  New  jersey. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Contact  Person:  Charles  R.  Pepe, 
120  North  Pascack  Road.  Spring  Valley. 
New  York  10977. 

i.  Comment  Date:  January  22. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The  existing 
Beatties  N4iU  Dam,  which  has  an  overall 
length  of  aproximately  267  feet  and  a 
height  of  20  feet  to  spillway  crest 
elevation  161.1  feet  M.S.L;  (2)  the 
exising  350-acre  reservoir  which  has  a 
storage  capacity  of  1,435  acre-feet  (3)  a 
proposed  powerhouse  which  will 
contain  an  installed  generating  capactiy 
of  3  MW;  and  (4)  apurtenant  faciUities. 
The  project  would  generate  up  to 
12.000.000  kWh  annually. 

k.  All  existing  project  facilities  are 
currently  owned  by:  Beattie 
Manufactiuing  Co.,  242  Main  Street 
Little  Falls,  New  Jersey;  and  Passaic 
Valley  Water  Commission.  Box  230. 
Clifton.  New  Jersey. 

I.  Purpose  of  Project:  The  Applicant 
proposes  to  sell  the  power  to  and 
directly  connect  with  the  Public  Service 
Electric  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  B,  C.  and  D2. 

n.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  fmanical  feasibility, 
environmnental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 


Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $30,000. 

18  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8589-000. 

c.  Date  Filed:  September  10, 1984. 

d.  Applicant:  Triple  Star  Hydro  Ltd. 

e.  Name  of  Project:  Triple  Star 
Hydroelectric  Project. 

f.  Location:  On  Soldier  Creek,  near 
Junction  City,  within  Trinity  National 
Forest,  in  Trinity  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Roy  McDonald, 
1121  L  Street  Suite  1000.  Sacramento,        / 
California  95814. 

i.  Comment  Date:  January  22, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  5-foot- 
high,  40-foot-long  diversion  dam  at 
elevation  2,430  feet;  (2)  a  36-inch- 
diameter,  6,250-fooi-long  diversion 
pipeline;  (3)  a  30-inch-diameter,  3,000- 
foot-long  steel  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  1,770  kW  operating  under  a 
head  of  660  feet;  and  (5)  a  1-mile-long. 
12.5-kV  transmission  line  from  the 
powerhouse  to  an  existing  PaciRc  Gas 
and  Electric  Company  (PG&E) 
transmission  line.  The  Applicant 
estimates  the  average  annual  energy 
generation  at  11.6  million  kWh  to  be 
sold  to  PG&E. 

A  preliminary'  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
$70,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A6,  A7, 
A9.  B,  C.  and  D2. 

19  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8591-000. 

c.  Date  Filed:  September  10, 1984. 

d.  Applicant:  Boise  Canyon  Hydro  Ltd. 

e.  Name  of  Project:  Boise  Canyon 
Hydroelectric  Project. 

f.  Location:  On  Boise  Creek,  near 
Orleans,  with  the  Six  Rivers  National 
Forest  in  Humboldt  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  Roy  McDonald, 
1121  L  Street.  Suite  1000,  Sacramento. 
California  95814. 

i.  Comment  Date:  January  18. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  5-foot- 
high.  18-foot-long  diversion  dam  at 
elevation  1,325  feet;  (2)  a  36-inch- 
diameter,  23,000-foot-long  diversion 
pipeline;  (3)  a  30-inch-diameter.  1,560- 
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foot-long  steel  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  2,600  kW  operating  under  a 
head  of  925  feet;  and  (5]  a  0.5-mile-long, 
12.5-kV  transmission  line  from  the 
powerhouse  to  an  existing  Pacific  Gas 
and  Electric  Company  (PG&E) 
transmission  line.  The  Applicant 
estimates  the  average  annual  energy 
generation  at  10.7  million  kWh  to  be 
sold  to  PG&E. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
$70,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7, 
A9,  B.  C.  and  D2. 

20  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8602-000. 

c.  Date  Filed:  September  17, 1984. 

d.  Applicant:  Robert  W.  Compton. 

e.  Name  of  Project:  Deadwood  River. 

f.  Location:  In  the  Boise  National 
Forest,  on  Deadwood  River,  near 
Lowman,  in  Boise  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Larry  J.  Hellhake, 
809  N.  Liberty  St.,  Boise.  Idaho  83704. 

i.  Comment  Date:  January  18. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  2-foot- 
high  check  dam  at  elevation  4,250  feet 
with  fish  screens  and  controls  to  provide 
minimum  flows  downstream;  (2)  a 
28.300-foot-long,  66-inch-diameter  buried 
steel  penstock;  (3)  a  powerhouse  at 
elevation  3,750  feet  containing  a  single 
generator  with  a  rated  capacity  of  9.65 
MW  and  an  annual  energy  production  of 
24.78  GWh;  (4)  a  tailrace,  and  (5)  a  1- 
mile-long  transmission  line  to  an 
existing  Idaho  Power  Comapany  line. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  a  24-month  preliminary  permit  to 
conduct  engineering,  economic  and 
environmental  studies  to  ascertain 
project  feasibility  and  to  support  an 
appUcation  for  a  license  to  construction 
and  operate  the  project.  Applicant  has 
state  that  no  new  roads  are  necessary 
and  that  drilling  is  not  anticipated  as 
part  of  the  studies.  The  estimated  cost  of 
permit  activities  is  $10,000. 

k.  Purpose  of  Project:  Power  may  be 
marketed  to  the  Idaho  Power  Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B.  C.  and  D2. 

21  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8603-000. 


c.  Date  Filed:  September  17. 1984. 

d.  Applicant  Streamline  Hydro.  Inc. 

e.  Name  of  Project:  Herman  Gulch. 

f.  Location:  On  the  Herman  Gulch 
Creek  in  Clear  Creek  Coimty.  Colorado 
on  lands  within  the  Arapaho  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Robert  E.  Stout. 
6941  S.  Cherokee  Street,  Littieton, 
Colorado  80120. 

i.  Comment  Date:  January  22, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  4  to  6  foot 
high  and  25-foot-long  proposed  dam 
including  spillway  at  elevation  10,890 
feet  USGS  datum;  (2)  a  reservoir  of 
negligible  size  and  storage  capacity;  (3) 
a  proposed  penstock  3,200  feet  long 
approximately  3  feet  in  diameter,  (4)  a 
proposed  powerhouse  made  of 
corrugated  steel  15  feet  long  and  15  feet 
wide;  (5)  four  turbine/generators  with  a 
total  rated  capacity  of  1000  kW;  (6)  a 
proposed  tailrace  20  feet  long  and  5  feet 
in  diameter;  (7)  an  existing  25-kV 
transmission  line  200  feet  in  length;  and 
(8)  appurtenant  facilities.  The  estimated 
average  annual  energy  produced  by  the 
project  would  be  4  million  kWh 
operating  under  a  net  hydraulic  head  of 
435  feet.  Project  power  would  be  sold  to 
the  Pubhc  Service  of  Colorado. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7, 
A9,  B.  C,  D2. 

1.  Proposed  Scope  of  Studies  imder  ' 
Permit  A  preliminary  permit  if  issued, 
does  not  authorize  construction.  j 

Applicant  seeks  issuance  of  a  ^ 

preliminary  permit  for  a  period  of  24 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $20,000. 

22  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8619-000.  ' 

c.  Date  Filed:  September  27, 1984. 

d.  Applicant  Doe  Run  Creek  Hydro 
Rehabilitation  Association. 

e.  Name  of  Project:  Doe  Run  Creek. 

f.  Location:  On  Doe  Run  Creek  in 
Meade  County.  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-a25ir). 

h.  Contact  Person:  Daniel  Swan. 
Power  Development  Systems,  Inc.,  140 
Outer  Loop.  Louisville,  Kentucky  40214. 

i.  Comment  Date:  January  18. 1985. 


j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  an  existing 
15-foot-high  and  75-foot-wide  dam 
including  spillway  at  elevation  520  feet 
USGS  datum;  (2)  a  reservoir  of 
negligible  size  and  storage  capacity;  (3) 
an  existing  penstock  120  feet  long  with  a 
3-foot-diameter,  (4)  a  proposed 
powerhouse  10  feet  square  containing  a 
new  generator  with  a  rated  capacity  of 
35  kW;  (5)  a  proposed  afterbay;  (6)  a 
proposed  480-volt  transmission  line  600 
feet  in  length;  and  (7)  appurtenant 
facilities.  The  dam  is  owned  by  Ms. 
Dorothy  Smith.  The  estimated  average 
annual  energy  produced  by  the  project 
would  be  140.000  kWh  operating  under  a 
net  hydraulic  head  of  15  feet.  Project 
power  would  be  sold  to  the  Louisville 
Gas  and  Electric  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  B.  C.  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  24  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  hcense 
to  construct  and  operate  the  project 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $3,000. 

23  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8676-000. 

a  Date  Filed:  October  22, 1984. 

d.  Applicant  Mega  Renewables. 

e.  Name  of  Project;  McMillan  No.  2. 

f.  Location:  On  Little  Cow  Creek,  near 
Round  Mountain,  in  Shasta  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Contact  Person:  Mr.  Fred  G. 
Castagna.  2576  Hartnell  Avenue. 
Redding.  California  96002.  (916)  222- 
1414. 

i.  Comment  Date:  January  22, 1985. 

j.  Description  of  Project:  The  proposed 
run-of-the-river  project  would  consist  of: 
(1)  an  intake  structure  on  Little  Cow 
Creek  at  elevation  3,860  feet  msl;  (2)  a 
27-inch-diameter,  7,900-foot-long 
diversion  conduit:  (3)  an  24-inch- 
diameter,  17.500-foot-long  penstock:  (4)  a 
powerhouse  located  at  elevation  2,120 
feet  msl  with  a  total  installed  capacity 
of  2,707  kW,  and  (5)  a  21,000-foot-long, 
12-kV  transmission  line  to  interconnect 
to  an  existing  Pacific  Gas  and  Electric 
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Company  line.  Applicant  estimates  the 
average  annual  energy  generation  at 
6.35  GWh  using  1,650  foot  of  head  and 
18  cfs  of  flow.  Project  power  would  be 
sold  to  a  public  utility. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Apphcant  seeks  a  36-month  permit  to 
study  the  feasibility  of  constructing  and 
operating  the  project  and  estimates  the 
cost  of  the  studies  at  $75,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  a  C  and  D2. 

Competiiig  Applications 

Al.  Exemption  for  Small  Hydroelectic 
Power  Project  under  5MW  Capacity — 
Any  qualified  hcense  or  conduit 
exemption  applicant  desiring  to  file  a 
competing  apphcation  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
apphcation  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
apphcation.  Any  qualified  small 
hydroelectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
apphcation  no  later  than  120  days  after 
the  specified  conunent  date  for  the 
particular  apphcation.  Applications  for 
preliminary  permit  will  not  be  accepted 
in  response  to  this  notice. 

A2.  Exemption  for  Small  Hydroelectic 
Power  Project  under  5MW  Capacity— 
Any  qualified  license  or  conduit 
exemption  apphcant  desiring  to  file  a 
competing  apphcation  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
apphcation  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  hcense  or 
conduit  exemption,  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  AppUcations  for  preliminary 
permit  and  small  hydroelectric 
exemption  will  not  be  accepted  in 
response  to  this  notice. 


A3.  License  of  Conduit  Exemption — 
.\ny  qualified  license,  conduit 
exemption,  or  small  hydroelectric 
exemption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  apphcation,  either  a 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application,  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  allows  an 
interested  person  to  file  the  competing 
hcense,  conduit  exemption,  or  small 
hydroelectric  exemption  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
apphcation.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

This  provision  is  subject  to  the 
following  exception:  if  an  application 
described  in  this  notice  was  filed  by  the 
preliminary  permittee  during  the  term  of 
the  permit,  a  small  hydroelectric 
exempton  application  may  be  filed  by 
the  permittee  only  (license  and  conduit 
exemption  applications  are  not  affected 
by  this  restriction). 

A4.  License  or  Conduit  Exemption — 
Public  notice  of  the  filing  of  the  initial 
license,  small  hydroelectric  exemption 
or  conduit  exemption  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notice  of  intent.  In 
accordance  with  the  Commission's 
regulations,  any  competing  application 
for  license,  conduit  exemption,  small 
hydroelectric  exemption,  or  preliminary 
permit,  or  notices  of  intent  to  file 
competing  applications,  must  be  filed  in 
response  to  and  in  compliance  with  the 
public  notice  of  the  initial  licenses,  small 
hydroelectric  exemption  or  conduit 
exemption  application.  No  competing 
applications  or  notices  or  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit:  Existing  Dam 
or  Natural  Water  Feature  Project — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  at  an  existing  dam  or 
natural  water  feature  project,  must 
submit  the  competing  application  to  the 
Commission  on  or  before  30  days  after 
the  specified  comment  date  for  the 
particular  applications  {see  18  CFR  4.30 
to  4.33  (1982)).  A  notice  of  intent  to  file  a 
competing  apphcation  for  preliminary 
permit  will  not  be  accepted  for  filing. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.33(a)  and  (d). 

A6.  Prehminary  Permit:  No  Existing 
Dam — Anyone  desiring  to  file  a 
competing  application  for  preliminary 


permit  for  a  proposed  project  where  no 
dam  exists  or  where  there  are  proposed 
major  modifications,  must  submit  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application,  the  competing  application 
itself,  or  a  notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  preliminary 
permit  application  no  later  than  60  days 
after  the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.33  (a)  and  (d). 

A7.  Preliminary  Permit — Except  as 
provided  in  the  following  paragraph,  any 
qualified  license,  conduit  exemption,  or 
small  hydroelectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  io  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  to  file  a  license, 
conduit  exemption,  or  small 
hydroelectric  exemption  application 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  apphcation. 

In  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  may  file  the 
subject  application  until:  (1)  a 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  \s  issued,  or 
(2)  the  earliest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 
application  with  which  the  subject 
license  or  conduit  exemption  application 
would  compete;  whichever  occurs  first. 

A  competing  hcense  application  must 
conform  with  18  CFR  4.33(a)  and  (d). 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  on  notices  of  intent.  Any 
competing  preliminary  permit 
application,  or  notice  of  intent  to  file  a 
competing  preliminary  permit 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  preliminary 
permit  applications  or  notices  of  intent 
to  file  a  preliminary  permit  may  be  filed 
in  response  to  this  notice. 

Any  qualified  small  hydroelectric     ^' 
exemption  applicant  desiring  to  file  a 
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competing  apphcation  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  apphcation,  either  a 
competing  small  hydroelectric 
exemption  apphcation  or  a  notice  of 
intent  of  intent  to  file  a  small  hydro- 
electric exemption  application  allows  an 
interested  person  to  file  the  competing 
application  no  later  than  120  days  after 
the  specified  comment  date  for  the 
particular  application. 

in  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  may  file  the 
subject  apphcation  until:  (1)  a 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2)  the  earliest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 
application  with  which  the  subject 
hcense  or  conduit  exemption  application 
would  compete;  whichever  occurs  first. 

A  competing  license  application  must 
conform  with  18  CFR  4.33  (a)  and  (d). 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
apphcation  or  (2)  a  hcense,  small 
hydroelectric  exemption,  or  conduit 
exemption  application,  and  be  served  on 
the  applicant(s)  named  in  this  public 
notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  RLE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST'  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  most  be  filed  by  providing 
the  original  and  the  number  of  copies 


required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Project  Management 
Branch,  Division  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  206  RB  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  particular  application. 

Dl.  Agency  Comments — Federal. 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act.  the  Fish  and         -. 
Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Pohcy  Act.  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
conunents  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
apphcation.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agncy  does 
not  file  comments  writhin  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppHcant's  ; 

representatives.  * 

D3a.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coorination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested:  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 


letter.  If  an  agancy  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for.the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  v«rithin  this  time  period,  that 
agency  will  be  presimned  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibihties.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  November  16, 1984. 
Keimetii  F.  Plumb. 
Secretary. 

|FR  Doc  84-30662  FilMi  n-«>-M:  a.-«S  ■■) 
MLUNQ  COeC  C717-01-4t 


[Dockat  No.  ER85-77-000] 

Allegheny  Power  Service  Corp^  Filing 

Noveinl>er  15, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  31, 1984, 
Allegheny  Power  Service  Corporation 
(Allegheny)  tendered  for  filing  a  Notice 
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of  Cancellation  of  the  Monogahela 
Power  Company  Rate  Schedule  FPC  No. 
33.  the  Potomac  Edison  Company  Rate 
Schedule  FPC  No.  38.  and  West  Penn 
Power  Company  Rate  Schedule  FPC  No. 
32.  Allegheny  states  that  the  Contract 
expired  by  its  own  terms  on  December 
31. 1980. 

Copies  of  this  Tiling  were  served  upon 
UGI  Corporation,  Pennsylvania  Public 
Utility  Commissioa  Public  Utility 
Commission  of  Ohio,  West  Virginia 
Public  Service  Commission,  Maryland 
Public  Service  Commission  and  the 
Virginia  State  Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
O.C  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (A  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
28. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Ble  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FK  Doc  M-KMSn  FiM  11-V-M:  kU  ub| 
—  IWQ  COM  •717-01-11 


(Dockat  Na  EmS-M-000] 

American  Electric  Power  Service 
Corp^FUIng 

November  15. 1964. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  1. 1984, 
American  Electric  Power  Service 
Corporation  (AEP)  tendered  for  filing 
Modification  No.  2,  dated  October  1, 
1982  among  Appalachian  Power 
Company  (Appalachian),  Ohio  Power 
Company  (Ohio  Power),  Monongahela 
Power  Company  (Monongahela)  and 
West  Penn  Power  Company  (West 
Penn).  Appalachian  and  Ohio  Power 
constitute  the  AEP  Parties.  Monongahela 
and  West  Penn  constitute  the  APS 
Parties. 

Under  the  Power  Supply  Agreement 
the  AEP  Parties  are  delivering  to  the 
APS  Parties  for  resale  to  General  Public 
Utilities  Corporation  (GPU),  under  a 
Power  Resale  Agreement,  dated  October 
1. 198Z  among  Monongahela.  West 
Penn.  Jersey  Central  Power  and  Light 
Company  Metropolitan  Edison 


Company,  and  Pennsylvania  Electric 
Company,  560  MW  of  capacity  and 
energy  during  the  period  October  25, 
1982  through  December  31, 1990. 
inclusive. 

This  Modification  increases  the 
monthly  demand  charge,  by  the  AEP 
Parties  to  the  APS  Parties,  from 
$2,100,000  to  $2.670,00a  This  increase 
reflects  the  addition  of  the  new  1300 
MW  Rockport  Unit  No.  1  to  the  group  of 
1300  MW  units  as  anticipated  in  the 
original  Power  Supply  Agreement  upon 
which  the  monthly  demand  charge  is 
based. 

The  Parties  have  requested  an 
effective  date  of  January  1, 1984  for  this 
Modification. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
K!enneth  F.  Plumlt. 
Secretary. 

(FR  Doc  M-3(He4  FUwl  It-JIVM^  ft4S  un) 
MUJNQ  COOC  •717-01-M 


(Docket  Na  ECSS-3-000] 

Arizona  l*uiillc  Service  Co^  Application 

November  15. 1964. 

Take  notice  that  Arizona  Public 
Service  Company.  ("Company")  on 
November  6. 1984,  tendered  for  filing  an 
application  for  sale  of  certain  electrical 
facilities,  including  some  69kV 
transmission  lines,  conductors  and  poles 
to  Salt  River  Project  Agricultural 
Improvement  and  Power  District 
("District").  After  all  requisite  approvals 
are  obtained,  as  a  result  of  the  sale, 
transmission  service  will  be  provided  by 
District  to  the  Company  at  its  Gilbert 
and  Chandler  Substations  in  Maricopa 
County.  Arizona.  No  customer  of  either 
party  will  be  affected  by  the  proposed 
sale. 

Copies  of  the  filing  were  served  upon 
the  District  and  the  Arizona  Corporation 
Commission.  Approval  of  the  filing  is 
requested  as  soon  as  possible,  but  in  no 


event  later  than  sixty  (60)  days  from  the 
filing  date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  6, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  6*-X6ai  FiM  11-20-M:  S:46  ami 
■H.L1N0  COOC  •717-01-M 


(Oodiet  No.  CP83-452-«00,  et  aL] 

Columbia  Gas  Transmission  Corp.  and 
Columbia  Gulf  Transmission  Co^ 
Montttly  Status  Conference 

November  15, 1984. 

Take  notice  that  on  November  29. 
1984,  at  1:30  p.m..  the  Commission  Staff 
will  convene  the  next  monthly 
conference  in  the  above-docketed 
proceeding  to  discuss  the  status  of  the 
special  marketing  program. 

The  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426. 

All  interested  persons  and  Staff  are 
invited  to  attend. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  M-306e«  Filed  11-20-M  8:45  un| 

MUJNa  COM  srir-ei-M 


[Docket  No.  CP82-483-003] 

Colorado  Interstate  Gaa  Co^  Petition 
To  Amend 

November  15, 1984. 

Take  notice  that  on  October  22, 1984, 
Colorado  Interstate  Gas  Company 
(Petitioner).  Post  Office  Box  1087. 
Colorado  Springs.  Colorado  80944,  filed 
in  Docket  No.  CP82-483-003  a  petition  to 
amend  the  order  issued  on  November  26, 
1982,  in  Docket  No.  CP82-483-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  permit  the  addition  of  a 
delivery  point  under  the  gas 
transportation  agreement 
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(transportation  agreement)  dated  March 
16, 1982.  as  amended  June  29, 1982.  and 
August  31, 1984,  between  the  Petitioner 
and  Wycon  Chemical  Company 
(Wycon),  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Petitioner  states  that  it  and  Wycon 
have  excuted  an  amendment  to  Oie 
transportation  agreement  adding  the 
Bullfrog  2-7-36-86  well  located  in 
Natrona  County,  Wyoming,  as  a  new 
delivery  point  of  Wycon's  gas  supply  to 
Petitioner.  Petitioner  states  that  this  well 
is  currently  connected  to  a  gathering 
system  ov\med  and  operated  by 
Petitioner  and  that  gas  is  currently  being 
gathered  and  transported  by  Petitioner 
on  behalf  of  Wycon  pursuant  to  18  CFR 
157.209  and  the  authority  granted  to 
Petitioner  in  Docket  No.  CP84-558-000. 

Additionally,  Petitioner  requests 
authority  to  add  and  delete  supply 
delivery  points  to  the  transportation 
agreement  and  to  file  annually  by 
January  31  tariff  revisions  reflecting  the 
additions  and  deletions.  Petitioner  also 
proposes  to  impose  a  gathering  charge 
of  12.0  cents  per  Mcf  gathered  from  the 
Bullfrog  2^-7-36-86  well. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Dec.  6, 1984,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  I*rocedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  Al^rotests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

ini  Uoc  84-3OS70  Filed  11-20-M:  MS  am) 
WUJNO  COOE  azu-oi-M 


I  Docket  Not.  ER85-85-000  and  ER83-437- 

004  j 

Commonwealtti  Edison  Co.;  Filing 

November  15. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  1, 1984, 
Commonwealth  Edison  Company 
(Commonwealth)  tendered  for  filing 


proposed  changes  in  its  FERC  Electric 
Tariff.  The  proposed  changes  replace 
the  Electric  Service  Contracts  between 
Commonwealth  Edison  Company  and 
the  Cities  of  Batavia,  Geneva, 
Naperville,  Rock  Falls  and  St.  Charles, 
Illinois  (the  Cities)  in  accordance  with  a 
Settlement  Agreement  dated  July  9, 1984, 
between  the  Company  and  the  Cities. 
The  Settlement  Agreement  was 
approved  by  the  Federal  Energy 
Regulatory  Commission  in  its  letter 
dated  October  2, 1984. 

A  copy  of  the  filing  has  been  served 
upon  the  Cities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  \ 

Kenneth  F.  Plumb,  <: 

Secretary.  i 

(PR  Doc  84-30571  Filed  11-20-M;  8:4S  ami  -^ 
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[Docket  No.  CP8S-52-000] 

Consolidated  Gas  Transmission  Corp^ 
Request  Under  Blanket  Authorization 

November  15, 1984. 

Take  notice  that  on  October  23, 1984. 
Consolidated  Gas  Transmission 
Corporation  (Consolidated),  445  West 
Main  Street,  Clarksburg,  West  Virginia 
26301.  filed  in  Docket  No.  CP85-52-000  a 
request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authoriz.qtion  to 
transport  gas  for  an  end-user  under  the 
certificate  issued  in  Docket  No.  CP82- 
537-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public  ; 

inspection. 

It  is  stated  that  Mobay  Chemical 
Corporation  (Mobay)  has  acquired  an 
Appalachian  supply  of  natural  gas  from 
Industrial  Energy  Services  Company 
(lESCO).  Consolidated  proposed  to 
transport  up  to  2,000  dt  equivalent  of 
natural  gas  per  day  from  the  facilities  of 
lESCO  to  facilities  owned  by  Hope  Gas. 


Inc.,  for  further  delivery  to  Mobay's 
facilities  in  Marshall  County,  West 
Virginia.  It  is  explained  that  the  end-use 
of  the  gas  would  be  50  percent  for 
process  and  feedstock  needs  and  50 
percent  for  non-high  priority  use.  It  is 
asserted  that  Consolidated  would 
charge  Mobay  in  accordance  to  its  Rate 
Schedule  TL  a  rate  of  30.95  cents  per  dt. 

It  is  explained  that  the  term  of  the 
transportation  service  would  be  from 
the  date  of  initial  deliveries  and 
continuing  for  a  period  of  180  days. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  84-90572  Pled  ll-SV-M:  8:45  am) 
■LLNM  COM  sm-OI-N 


(Docket  No.  ER85-91-O00I 
Consumers  Power  Co^  Filing 

November  15. 1964. 

Take  notice  that  Consumers  Power 
Company  ("Consumers")  on  November 
2, 1984  tendered  for  filing  Consumers' 
Supplemental  Agreement  No.  1  to  the 
Service  Agreement  Wholesale  for 
Resale  Electric  Service  with  the  Village 
of  Chelsea,  Michigan,  dated  as  of  March 
10, 1977. 

Supplemental  Agreement  No.  1 
reduces  the  capacity  reservation  in  the 
Service  Agreement  by  1,737  kW  since 
Chelsea  participates  by  that  amount  in 
the  Michigan  Public  Power  Agency's 
ownership  in  the  J.H.  Campbell  Unit  3. 
In  addition  for  purposes  of  determining 
the  capacity  charges  for  the  month  of 
January,  1984,  and  succeeding  months, 
the  customer's  historical  demands  for 
each  month  of  the  eleven  month  period 
preceding  the  month  of  January,  1984, 
shall  be  reduced  by  1.737  kW. 

Con.sumers  Power  states  that  copies 
of  the  filing  were  served  on  the  Village 
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of  Chelsea  and  on  the  N4ichigan  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Rling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
28, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KeniMtli  F.  Plumb, 
Secretary. 

pit  Ooc  M-aoSn  PIM  11-»-M:  a:4S  un] 
;«717-«1-ll 


(OociMt  No.  ER«5-«6-0001 
Florida  Power  4  Light  Co^  Filing 

Noveml>er  IS.  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  1. 1984, 
Florida  Power  and  Light  Company 
(FP&L)  tendered  for  filing  an 
Amendment  Number  One  to  Service 
Agreement  for  the  Supply  of  Wholesale 
Power  Service  to  Municipalities  and 
Rural  Electric  Cooperatives 
(Amendment)  between  Florida  Power  & 
Light  Company  and  the  City  of 
Clewiston. 

FP&L  states  that  the  proposed 
Amendment  replaces  in  its  entirety 
Exhibit  A  to  the  Service  Agreement  for 
the  Supply  of  Wholesale  Electric  Power 
Service  to  Municipalities  and  Rural 
Electric  Cooperatives  between  Florida 
Power  ft  Light  Company  and  the  City  of 
Clewiston.  Such  revised  Exhibit  A 
describes  the  additional  metering  and 
protective  provisions  necessary  to 
accommodate  the  interconnection  of 
certain  generating  facilities  with  the  City 
of  Clewiston.  According  to  FPftL.  the 
City  of  Clewiston  will  remain  a  full 
requirements  customer  receiving  service 
under  F&PL's  Sale  for  Resale  Rate 
Schedule  FR-2  or  its  successor 
8chedule(8). 

FPBlL  respectfully  requests  that  the 
proposed  Amendment  be  made  effective 
on  October  29. 1984,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements.  FP&L  states  that 
the  City  of  Dewiston  supports  FP&L's 
request  for  such  waiver. 


According  to  FP&L  a  copy  of  this  filing 
was  sent  to  the  Qty  of  Clewiston  and  to 
the  Florida  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
D.C  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27. 1964.  Protests  will  be  considered  by 
the  Commission  in  determininin^  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  pubhc  inspection. 
KeniMtii  F.  Plumb, 
Secretary. 

(FR  Doc  84-30S74  FUad  11-30-8*:  MS  lal 

MUMO  cooc  v^^1-9^-m 


(Docket  No.  CP84-540-0011 

Great  Ijiiies  Gas  Transmission  Co,; 
Amendment 

November  15, 1984. 

Take  notice  that  on  October  12, 1984, 
Great  Lakes  Gas  Transmission 
Company  (Applicant),  2100  Buhl 
Building,  Detroit,  Michigan  48226.  filed 
in  Docket  No.  CP84-540-001  an 
amendment  to  its  pending  application 
filed  in  Docket  No.  CP84-540-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  so  as  to 
reflect  certain  newly  executed 
contractual  arrangements  with 
TransCanada  Pipelines  Limited 
(TransCanada).  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Conunission  and  open  to  public 
inspection. 

Applicant  seeks  authorization  to 
increase  transportation  service  for 
TransCanada  under  an  existing  natural 
gas  transportation  contract  from  815,000 
Mcf  of  natural  gas  per  day  to  1,070,000 
Mcf  per  day,  commencing  November  1, 
1987.  and  to  increase  to  1,270,000  Mcf 
per  day  during  the  succeeding  contract 
years. 

Apphcant  states  that  its  gas 
transportation  contract  with 
TransCanada  provides  for 
transportation  of  gas  horn  the  United 
States-Canadian  international  boundary 
near  Emerson,  Manitoba,  to  the  United 
States-Canadian  international  boundary 
near  Sault  Ste.  Marie  and  St.  Clair. 
Michigan.  Applicant  further  states  that 


the  increase  in  transportation  service 
has  been  requested  by  TransCanada  in 
conjimction  %vith  the  gas  to  be  exported 
by  'TransCanada  at  Niagara.  Ontario, 
which  gas  is  inter  alia,  the  subject  of  an 
application  filed  by  Niagara  Interstate 
Pipeline  System  (NIPS),  pending  in 
Docket  No,  CP83-170-001.  Applicant 
states  that  its  application  is  being  filed 
in  support  of  NIPS  project. 

Applicant  states  that  the  amended 
application  is  being  filed  due  to  the 
newly-executed  contractual 
arrangements  between  TransCanada 
and  Applicant.  Applicant  further  states 
that  the  amended  application  contains 
all  pertinent  exhibits  and  supersedes  the 
initial  application  filed  on  July  3. 1984, 
and  that  the  total  facilities  required, 
their  cost,  and  geographic  location  are 
the  same  as  shown  in  Applicant's 
application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
December  6. 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Persons  having 
heretofore  filed  need  not  do  so  again. 
Kennetli  F.  Plumb. 
Secretary. 

[FR  Doc  »4-Sa675  Piled  11-20-M.  S:45  ami 

MIXING  cooc  srir-oi-M 


(Dockat  No.  CP85-3»-000] 

L^ne  Star  Gas  Company  a  Division  of 
ENSERCH  Corp.;  Request  Under 
Blanket  Autiiorization 

Novembter  15. 1984. 

Take  notice  that  on  October  15, 1984. 
Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation  (Lone  Star).  301 
South  Harwood  Street,  Dallas,  Texas 
75201,  filed  in  Docket  No.  CP85-39-000  a 
request  pursuant  to  {  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
permission  and  approval  to  abandon 
certain  gas  sales  facilities  under  the 
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authorization  issued  in  Docket  No. 
CP83-59-000,  as  amended,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Lone  Star  proposes  to 
abandon  line  Aie  from  Station  167+00 
to  Station  243 -(-94  (end)  and  line  A18-5 
from  Station  38-1-12  to  Station  129-1-32 
(end)  all  located  in  Wichita  County. 
Texas.  Lone  Star  states  that  the 
segments  of  pipeline  proposed  for 
abandonment  are  no  longer  used  or 
useful  in  Lone  Star's  operations.  Lone 
Star  states  further  that  the  proposed 
abandonment  would  not  result  in  the 
loss  of  any  gas  supply  or  the  termination 
of  service  to  any  existing  customer.  Lone 
Star  asserts  that  the  customers 
previously  served  by  the  segments 
proposed  for  abandonment  have 
discontinued  service  some  time  ago.  as 
they  no  longer  desired  gas  service. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
^  within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc  M  30S7«  FiM  U-XO-M:  ft46  nil) 

MLLiNO  COOC  srir-oi-ii 


r  Docket  No.  CP85-30-000] 

Miciiigan  Gas  Storage  Co.;  Request 
Under  Blanket  Autiiorization 

November  15, 1984. 

Take  notice  that  on  October  15, 1984, 
Michigan  Gas  Storage  Company 
(Storage  Company)  212  West  Michigan 
Avenue,  Jackson,  Michigan  49201,  filed 
in  Docket  No.  CP85-3O-000  a  request 
pursuant  to  S  157.205  of  the  Regiilations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  James  River 
Corporation  (James  River)  under  the 
certificate  issued  in  Docket  No.  CP84- 
451-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 


forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Storage  Company  proposes  to  provide 
transportation  for  up  to  8,200  Mcf  of  gas 
per  day  on  an  interruptible  basis 
pursuant  to  a  transportation  agreement 
dated  October  4, 1984,  between  Storage 
Company  and  James  River.  Storage 
Company  explains  that  the  term  of  the 
authorization  as  herein  sought  is  from 
the  date  automatic  authorization  expires 
or  such  later  date  as  the  Commission 
finds  appropriate,  through  termination  of 
authorization  as  provided  by  Subpart  F 
of  Part  157  of  the  Regulations  or  > 

termination  of  the  transportation 
agreement,  whichever  occurs  first. 
Storage  Company  states  it  would 
receive  the  gas  from  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  at 
various  existing  points  of 
interconnection  between  Panhandle  and 
Storage  Company  (provided  that  such 
points  of  interconnection  are 
downstream  from  Storage  Company's 
South  Lyon  measuring  station  in 
Oakland  County,  Michigan)  or  such 
other  points  as  the  parties  might 
hereafter  agree  to.  It  is  explained  that 
the  gas  would  then  be  redelivered  to 
Consumers  Power  Company 
(Consumers)  at  existing 
interconnections  between  the  facilities 
of  Consumers  and  Storage  Company. 
Storage  Company  states  that  James 
River  is  the  end-use  customer  of 
Consumers  which  is  supplied  by  Storage 
Company  and  that  end-use  of  the  gas  is 
for  boiler  fuel  at  James  River's 
Kalamazoo  plant. 

In  addition.  Storage  Company 
requests  flexible  authority  to  add  or 
delete  sources  of  supply  or  receipt/ 
delivery  points.  Any  changes  in  source 
or  receipt/delivery  points  are  intended 
to  be  on  behalf  of  the  same  end-user  at 
the  same  end-user  location  and  within 
the  maximum  daily  and  annual  volumes 
authorized  in  this  docket,  it  is  submitted. 
Furthermore,  Storage  Company  agrees 
that  within  30  days  of  the  addition  or 
deletion  of  any  gas  suppliers  and/or. 
receipt/delivery  points  to  file  all       : 
pertinent  information  required. 

It  is  stated  that  the  transportation  rate 
for  this  service  is  based  upon  Storage 
Company's  T-3  tariff. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CF'R 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 


activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kanneth  F.  Plumb. 
Secretary. 

(FR  Doc.  S4-MS77  niMl  11~20-M:  8:45  am) 
BtLLMQ  CODE  C717-01-M 


[Docket  No.  CP85-37-O00] 

Michigan  Gas  Storage  Co^  Request 
Under  Blanket  Autiiorization 

November  15, 1984. 

Take  notice  that  on  October  15. 1984, 
Michigan  Gas  Storage  Company 
(Storage  Company),  212  West  Michigan 
Avenue,  Jackson,  Michigan  49201,  filed 
in  Docket  No.  CP85-37-000  a  request 
pursuant  to  \  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Allied  Paper 
Incorporated  (Allied)  under  the 
certificate  issued  in  Docket  No.  CP84- 
451-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Storage  Company  proposes  to  provide 
transportation  for  up  to  5,000  Mcf  of  gas 
per  day  on  an  interruptible  basis 
pursuant  to  a  transportation  agreement 
dated  October  12, 1984,  between  Storage 
Company  and  Allied  Storage  Company 
explains  that  the  term  of  the 
authorization  as  herein  sought  is  from 
the  date  automatic  authorization  expires 
or  such  later  date  as  the  Commission 
finds  appropriate,  through  termination  of 
authorization  as  provided  by  Subpart  F 
of  Part  157  of  the  Regulations  or 
termination  of  the  transportation 
agreement,  whichever  occurs  first. 

Storage  Company  states  that  it  would 
receive  the  gas  from  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  at 
various  existing  points  of 
interconnection  between  Panhandle  and 
Storage  Company  (provided  that  such 
points  of  interconnection  are  down 
stream  from  Storage  Company's  South 
Lyon  measuring  station  in  Oakland 
County.  Michigan)  or  such  other  points 
as  the  parties  might  hereafter  agree  to.  It 
is  explained  that  the  gas  would  then  be 
redelivered  to  Consumers  Power 
Company  (Consumers)  at  existing 
interconnections  between  the  facilities 
of  Consumers  and  Storage  Company.  It 
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is  further  explained  that  Allied  is  the 
end-use  customer  of  Consumers  which  is 
supplied  by  Storage  Company  and  that 
the  end-use  of  the  gas  is  for  boiler  fuel  at 
Allied's  Bryant  Mill. 

in  addition.  Storage  Company 
requests  flexible  authority  to  add  or 
delete  sources  of  supply  or  receipt/ 
delivery  points.  Any  changes  in  source 
or  receipt/delivery  points  are  intended 
to  be  on  behalf  of  the  same  end-user  at 
the  same  end-user  location  and  within 
the  maximum  daily  and  annual  volumes 
authorized  in  this  docket,  it  is  submitted. 

Furthermore,  Storage  Company  agrees 
that  within  30  days  of  the  addition  or 
deletion  of  any  gas  suppliers  and/or 
receipt/delivery  points  to  file  all 
pertinent  information  required. 

It  is  stated  that  the  transportation  rate 
for  this  service  is  based  upon  Storage 
Company's  T-3  tariff. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  piirsuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to§  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kannedi  F.  Plumb, 
Secretary. 

(FR  Doc  M-WS78  FOcd  11-a>-M:  S:4S  am) 


(Doclrat  Na  CP«S-3»-000] 

Michigan  Gas  Storage  Co.;  Request 
Under  Blanket  Autltortzation 

November  IS.  1984. 

Take  notice  that  on  October  15, 1984. 
Michigan  Gas  Storage  Company 
(Storage  Company),  212  West  Michigan 
Avenue,  Jackson.  Michigan  49201,  filed 
in  Docket  No.  CP85-38-000  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  James  River 
Corporation  (James  River),  under  the 
certificate  issued  in  Docket  No.  CP84- 
451-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  a»  more  fully  set 
forth  in  the  request  which  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

Storage  Company  proposes  to  provide 
transportation  for  up  to  12.000  Mcf  of 
gas  per  day  on  an  intemiptible  basis 
pursuant  to  a  Transportation  Agreement 
dated  October  1, 1984,  between  Storage 
Company  and  JamM  River.  Storage 
Company  explains  that  the  term  of  the 
authorization  as  herein  sought  is  from 
the  date  automatic  authorization  expires 
or  such  later  date  as  the  Commission 
finds  appropriate,  through  termination  of 
authorization  as  provided  by  Subpart  F 
of  Part  157  of  the  Regulations  or 
termination  of  the  transportation 
agreement,  whichever  occurs  first. 

Storage  Company  states  that  it  would 
receive  the  gas  bom  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  at 
various  existing  points  of 
interconnection  between  Panhandle  and 
Storage  Company  (provided  that  such 
points  of  interconnection  are 
downstream  from  Storage  Company's 
South  Lyon  measuring  station  in 
Oakland  County,  Michigan)  or  such 
other  points  as  the  parties  might 
hereafter  agree  to.  It  is  explained  that 
the  gas  would  then  be  redelivered  to 
Consmners  Power  Company 
(Consumers)  at  existing 
interconnections  between  the  facilities 
of  Consumers  and  Storage  Company.  It 
is  further  explained  that  James  River  is 
the  end-use  customer  of  Consumers 
which  is  supplied  by  Storage  Company 
and  that  the  end-use  of  the  gas  is  for 
boiler  fuel  at  James  River's  KVP  Plant. 

In  addition.  Storage  company  requests 
flexible  authority  to  add  or  delete 
sources  of  supply  or  receipt/delivery 
points.  Any  changes  in  source  or 
receipt/delivery  points  are  intended  to 
be  on  behalf  of  the  same  end-user  at  the 
same  end-user  location  and  within  the 
maximimi  daily  and  annual  volumes 
authorized  in  this  docket,  it  is  submitted. 

Furthermore,  Storage  Company  agrees 
that  within  30  days  of  the  addition  or 
deletion  of  any  gas  suppliers  and/or 
receipt/delivery  points  to  file  all 
pertinent  information  required. 

It  is  stated  that  the  transportation  rate 
for  this  service  is  based  upon  Storage 
Company's  T-3  tariff. 

Any  person  or  the  Commission's  sfaff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  {  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 


time  allowed  for  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
'the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  a«-Sa67«  nicd  11-20-M:  B;4S  iml 
WLUNO  COOC  t717-01-« 


(Dodtet  Na  CPSS-4S-0001 

Northern  Natural  Gas  Co.,  Division  of 
IntorNorth,  Inc.;  Request  Under 
Blanltet  Authorization 

November  15, 1984. 

Take  notice  that  on  October  18, 1984, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street,  Omaha.  Nebraska 
68102,  filed  in  Docket  No.  CP85-48-000, 
a  request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  a  new  delivery  point  and 
appurtenant  facilities  for  an  eligible  end- 
user  under  the  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  proposes  to  construct  a  new 
delivery  point  and  appurtenant  facilities 
located  in  Hardin  County,  Iowa,  for 
Iowa  Electric  Light  and  Power  Company 
to  serve  a  new  residential  customer, 
Iowa  Falls  Mobile  Home  Park,  for 
residential  heating  needs.  Northern 
states  that  the  estimated  peak  day  and 
annual  volumes  are  expected  to  reach  a 
level  of  155  Mcf  and  28,555  Mcf  of  gas, 
respectively,  in  the  fifth  year.  The 
proposed  sale  would  be  made  in 
accordance  with  Northern's  Rate 
Schedule  CD-I.  It  is  stated  the 
estimated  cost  of  these  facihties  is 
$28,784. 

Any  person  or  the  Conunission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
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instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant  to 
section  7  of  the  Natural  Gas  Act. 
Kenneth  F.  Phmb, 

Secretary. 

(FR  Doc.  M-JBtn  FIM  11-W-M;  •:«  an) 

>  COM  srir-si-a 


[Docket  No.  CF85-49-000] 

Northern  Natural  Gas  Co.  Oivteion  of 
InterNorth,  Inc.;  Request  Under 
Blanket  AuthorizatkHi 

November  15, 1984. 

Take  notice  that  on  October  18, 1984. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc.  (Northern), 
2223  Dodge  Street,  Omaha,  Nebraska 
68102.  filed  in  Docket  No^85-49-000, 
a  request  pursuant  to  S  157.205  of  the 
Requlations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  a  new  delivery  point  and 
appurtenant  facilities  for  an  eligible  end- 
user  under  the  certificate  issued  in 
Docket  No.  CP82-401-O00  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  proposes  to  construct  and 
operate  a  new  delivery  point  located  in 
Burt  County,  Nebraska,  for  the  delivery 
of  natural  gas  to  Minnegasco,  Inc. 
(Minnegasco),  in  order  that  Minnegasco 
may  provide  natural  gas  service  to  an 
end-user,  Densified  Forage  Products,  to 
meet  their  alfalfa  dehydrating  and  space 
heating  needs.  Northern  states  that  the 
peak  day  and  annual  volumes  are 
expected  to  reach  a  level  of  154  Mcf  and 
18,120  Mcf  of  gas,  respectively,  in  the 
fifth  year.  Northern  states  that  the 
proposed  sale  would  be  made  in 
accordance  with  Northern's  Rate 
Schedule  CD-I  with  the  required 
volumes  served  from  the  existing  firm 
entitlement  of  Minnegasco.  The 
estimated  cost  of  the  proposed  facilities 
is  $28,919,  it  is  indicated. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  }  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 


be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plomb. 

Secretary. 

(FR  Doc  Si-aOCaZ  PiM  11-»-M:  &«  »m] 
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[Docket  Na  CP«S-6»-000] 

Northern  Natural  Gas  Co^  Dhfision  of 
InterNorth,  Inc.;  Request  Under 
Blanket  Authorization 

November  15, 1984  ' 

Take  notice  that  on  October  26, 1984, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street.  Omaha,  Nebraska 
68102.  filed  in  Docket  No.  CP85-e9-000  a 
request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  four  small  volume 
sales  measuring  stations  to 
accommodate  natural  gas  deliveries  to 
Peoples  Natural  Gas  Company,  Division 
of  InterNorth.  Inc.  (Peoples),  under  the 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  it  would  install, 
operate,  and  maintain  four  small  volume 
measuring  stations  to  make  sales  of 
natural  gas  to  four  end-user  customers 
through  Peoples.  Northern  further  states 
that  the  proposed  facilities  would  be 
located  in  Scott  and  Dakota  Counties, 
Minnesota,  Blackhawk  County,  Iowa, 
and  Ford  County,  Kansas.  Northern 
avers  that  the  volumes  delivered  would 
provide  necessary  natural  gas  for 
residential  heating.  Northern  further 
avers  that  the  volumes  delivered  are 
within  Peoples'  presently  authorized 
firm  entitlement  which  was  certificated 
in  Docket  No.  CP82-500-001  on  July  29, 
1983. 

Northern  estimates  that  the  cost  of  the 
proposed  facilities  to  be  $3,136.  Such 
cost,  it  is  asserted,  would  be  financed  in 
accordance  with  Paragraph  2  of  the      <^ 
General  Terms  and  Conditions  of 
Northern's  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  and  the 
respective  letter  agreements  between 
Northern  and  Peoples  dated  July  10, 
1984,  and  August  31, 1984. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 


of  the  Regulations  under  the  Natural 
Gaa  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  not  protest  is  filed  withio  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Keonelk  F.  Plumb, 
Secretary. 

[FR  Doc  St-30Sa  FiM  11-20-M:  8:45  un| 
BIUMQ  coot  triT-OI-M 


(Docket  No.  CP84-560-001] 

Northwest  PipaNna  Corp^  Amandmant 

November  15. 1984. 

Take  notice  that  on  September  28. 
1984.  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108,  filed  in  Docket  No. 
CP84-560-001  pursuant  to  section  7  of 
the  Natural  Gas  Act  an  amendment  to 
Northwest's  application  filed  July  la 
1984.  in  Docket  No.  CP84-560-000  so  as 
to  reflect  a  change  in  the  receipt  points 
at  which  NGL  Production  Company 
(NGL)  would  tender  natural  gas  to 
Northwest  for  transportation,  all  as 
more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  on  July  10, 1984, 
Northwest  filed  in  Docket  No.  CPe4- 
560-000  an  application  for  certificate 
authorization,  among  other  things,  to 
transport  up  to  5,000  Mcf  of  natural  gas 
per  day  for  the  account  of  NGL  pursuant 
to  a  gas  transportation  agreement  dated 
May  29, 1984  (transportation  agreement). 
TTie  proposed  transportation  service,  it 
is  stated,  provided  for  NGL's  tendering 
the  natural  gas  for  transportation  at 
existing  points  of  interconnection 
between  Montana-Dakota  Utilities  Co. 
(Mondak)  pipeline  and  the  Colorado 
Interstate  Gas  Company  (CIG)  pipeline 
in  Park  County,  Wyoming  (Elk  Basin 
receipt  point),  or  Fremont  County, 
Wyoming  (Madden  receipt  point).  It  is 
explained  that  Northwest  utilizing  its 
March  11, 1980,  gas  transportation  and 
exchange  agreement  with  CIG,  would 
provide  for  the  transportation  of  NGL's 
gas  to  existing  points  of  delivery  on 
Northwest's  transmission  system  in 
Sweetwater  County,  Wyoming,  or 
Uintah  County,  Utah,  and  that 
Northwest  would  then  transport  NGL's 
gas  on  its  mainline  facilities  and 
redeliver  thermally  equivalent  volumes 
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of  gas,  less  fuel,  to  NGL's  processing 
plants  in  Rio  Blanco  County,  Colorado, 
and  Lincoln  County,  Wyoming. 

Northwest  proposes  to  amend  its 
transportation  service  pursuant  to  the 
gas  transportation  agreement  as 
amended  by  a  letter  agreement  dated 
August  la  1984.  Northwest  states  that 
NGL  would  now  tender  its  gas  to 
Northwest  for  transportation  at  existing 
dehvery  points  from  CIG  to  Northwest 
in  Sweetwater  County,  Wyoming,  and 
Uintah  County,  Utah.  Northwest  states 
that  NGL  and  CIG  have  entered  into  a 
gas  transportation  agreement  to  provide 
the  transportation  of  NGL's  gs  from  the 
existing  points  of  interconnection 
between  Mondak  and  CIG  to  the  above- 
mentioned  points  of  delivery  from  CIG 
to  Northwest. 

Northwest  further  states  that  NGL 
intends  to  utilize  a  portion  of  this  gas  to 
replace  fuel  which  would  be  used  by  a 
proposed  carbon  dioxide  conditioning 
plant  located  adjacent  to  its  Foundation 
Creek  processing  plant  in  addition  to 
replacing  fuel  and  shrinkage  use 
incurred  at  its  processing  plants. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
December  6, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Kenneth  F.  Plumb, 
Secretary. 

|PR  Doc  M-30684  Filed  11-2p-M  0:45  un) 
MLLINQ  COOC  (riT-OI-H 


[Docket  No.  CPS5-4ft-000] 

Panhandle  Eastern  Pipe  Line  Co^ 
Request  Under  Blanliet  AiittK>r{zation 

November  IS.  1984. 

Take  notice  that  on  October  18, 1984, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77001,  filed  in  Docket  No.  CP8&- 


46-000  a  request  pursuant  to  §  157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205]  for  authorization  to 
transport  gas  on  behalf  of  S.C.M. 
Corporation  (S.C.M.)  under  the 
certificate  issued  in  Docket  No.  CP83- 
83-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  fransport  gas- 
on  behalf  of  S.C.M.  pursuant  to  a 
transportation  agreement  dated  August 
30. 1984,  as  amended  October  10, 1984, 
among  S.C.M.,  Panhandle  and  East  Ohio 
Gas  Company  (East  Ohio],  a  local 
distribution  company.  Panhandle 
proposes  to  receive  fit)m  S.C.M.  a 
transportation  quantity  of  up  to  4,400 
Mcf  of  gas  per  day  at  existing  points  of 
interconnection  between  Panhandle  and 
Union  Texas  Products  Corporation  in 
Major  and  Kingfisher  Counties. 
Oklahoma,  and  redeliver  on  an 
interruptible  basis  thermally  equivalent 
volumes  less  a  four  percent  reduction 
for  fuel  to  East  Ohio  at  an  existing  point, 
of  interconnection  in  Lucas  County, 
Ohio.  Panhandle  states  that  East  Ohio 
would  then  make  ultimate  redeliveries 
to  S.C.M.  at  the  Ashtabula  I  and  II 
plants  in  Ohio. 

Panhandle  estimates  that  the  annual 
volume,  peak  day  volume  and  average 
day  volume  would  be  1,387,000  Mcf. 
4,400  Mcf  and  3,800  Mcf  of  gas, 
respectively.  Panhandle  indicates  that 
the  end  user  would  use  the  gas  for  boiler 
fuel.  TiOi  heat  fransfer.  TiCU  heat 
transfer,  spray  drying  and  miscellaneous 
process  heating  and  that  the  transported 
volumes  would  constitute  100  percent  of 
the  fuel  needs  of  the  plants. 

Panhandle  indicates  it  would  charge 
S.C.M.  a  contract  service  rate  and 
excess  service  rate  of  42.0  cents  and  87.0 
cents,  respectively,  per  million  Btu's  plus 
in  each  case  a  1.24  cent-per  million  Btu 
GRI  surcharge  as  provided  by 
Panhandle's  Rate  Schedule  OST. 
Panhandle  states  that  no  added 
incentive  charge  is  involved. 

Panhandle  has  also  submitted  a  letter 
from  East  Ohio  indicating  that  it  has 
sufficient  capacity  to  transport  the  gas 
but  that  it  would  interrupt  the 
transportation  if  continued 
transportation  would  cause  a  decrease 
in  supply  purchases.  Panhandle  states 
that  the  transportation  would  be 
rendered  through  existing  facilities  and 
that  the  gas  to  be  transported  is  not  gas 
released  by  Panhandle.  Also,  Panhandle 
submitted  a  letter  from  the  producer 
indicating  that  the  gas  would  be  sold  at 
a  price  not  in  excess  of  the  maximum 
lawful  price  under  the  Natural  Gas 


Policy  Act  of  1978  (NGPA).  Panhandle 
requests  authorization  expiring  the 
earher  of  (1)  eighteen  months  from  the 
effective  date  of  the  transportation 
agreement,  (2)  termination  of 
authorization  under  Subpart  F  of  Part 
157  of  the  Regulations  or  (3)  termination 
of  the  agreement  by  either  party. 

In  addition  to  tHe  authority  as  herein 
described.  Panhandle  requests  fiexible 
authority  to  add  or  delete  sources  of 
supply  or  receipt/delivery  points,  if  such 
altered  service  is  on  behalf  of  the  same 
end-user,  at  the  same  end-user  location, 
within  the  maximum  daily  and  annual 
volumes  authorized  in  this  docket,  and 
under  the  same  terms  and  conditions 
authorized  for  the  basic  service.  Within 
30  days  of  the  addition  or  deletion  of 
any  gas  suppliers  and/or  receipt/ 
delivery  points.  Panhandle  indicates  it 
would  file  the  following  information  in 
this  docket,  where  applicable  to  the 
changes  in  service: 

(1)  Copy  of  the  gas  purchase  contract 
between  the  seller  and  the  end-user. 

(2)  Statement  as  to  whether  the  supply 
is  attributable  to  gas  under  contract  to 
and  released  by  a  pipeline  or  distributor 
and  if  so,  identification  of  the  parties, 
and  specification  of  the  current  contract 
price. 

(3)  Statement  of  the  NGPA  pricing 
categories  of  the  added  supply,  if 
released  gas.  and  the  volumes 
attributable  to  each  category. 

(4)  Statement  that  the  gas  is  not 
committed  or  dedicated  within  the 
meaning  of  NGPA  Section  2(18). 

(5)  Location  of  the  receipt/delivery 
points  being  added  or  deleted,  and  the 
name  of  the  producer/supplier. 

(6)  Where  an  intermediary 
participation  in  the  transaction  between 
the  seller  and  the  end-user  the 
information  required  by  Section 
157.209(c)(l)(ix)  of  the  Regulations. 

(7)  Identity  of  any  other  pipeline 
involved  in  the  transportation. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  9  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
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protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  bistant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretory. 

|FK  Doc  M-aoSM  PiM  ll-a»-«4: 6:45  mbJ 
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[Docket  No.  Em&-«2-0001 

Pennsylvania  Power  &  Light  Co.  and 
Jersey  Central  Power  A  Light  C04 
Filing 

November  IS,  1984. . 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  31, 1984. 
GPU  Service  Corporation  (GPU) 
tendered  for  filing,  on  behalf  of  the 
above  listed  utilities,  a  proposed 
interconnection  agreement,  dated 
August  28, 1984. 

CPU  states  that  the  agreement  covers 
the  construction,  operation  and 
maintenance  of  a  230  kV 
interconnection  between  the  two 
systems  connecting  the  Jersey  Central 
Power  &  Light  Company  Gilbert 
Substation  with  the  Pennsylvania  Power 
&  Light  Company  Martins  Creek 
Substation  at  a  point  where  the  230  kV 
line  crosses  the  border  between  New 
Jersey  and  Pennsylvania. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  the  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  27, 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  M-3aS«7  Filed  11-20-S1;  S.4S  wn] 
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[Docket  Na  EC86-4-000] 

Put>lic  Service  Company  of  New 
Mexico;  Petitton  for  Declaratory  Order 
and  Apf>Ucatk)n  for  Approval  Pursuant 
to  Section  203(a)  of  The  Federal  Power 
Act 

November  IS,  1984. 

Take  notice  that  pursuant  to  Rule 
207(a)(2)  of  the  Rules  of  Practice  and 
Procedure  of  the  Federal  Energy 
Regulatory  Commission  and  section 
203(a)  of  the  Federal  Power  Act  on 
November  13, 1964,  Public  Service 
Company  of  New  Mexico  ("PNM")  filed 
a  Petition  for  Declaratory  Order  and 
Application  for  Approval  pursuant  to 
section  203(a)  of  the  Federal  Power  Act. 
requesting  the  approval  of  the  sale  of 
PNM's  Eastern  Interconnection  Project 
("EIF').  including  a  345  kV  transmission 
line  and  associated  switching  equipment 
and  DC  converting  facihties,  to  "Trusts  to 
be  formed  for  the  benefit  of  Emerson 
Leasing  Ventures,  Inc.,  and  General 
Foods  Credit  Corporation,  as  Owner 
Participants,  in  connection  with  a 
leveraged  lease  financing  of  the  EIP. 

PNM  further  requests  a  declaratory 
order  slating  that  the  Owner 
Participants  and  Trusts  will  not,  as  a 
result  of  their  ownership  of  the  EIP, 
become  "public  utilities"  as  that  term  is 
defined  in  section  201(e)  of  the  Federal 
Power  Act.  The  purchase  price  for  the 
EIP  is  estimated  at  approximately 
$80,000,000. 

After  the  sale  to  the  Owner 
Participants  and  the  simultaneous  lease- 
back to  PNM,  PNM  will  maintain  and 
operate  the  EIP  and  use  the  EIP  for  the 
same  purposes  as  previously 
contemplated  by  PNM.  The  EIP  is 
scheduled  to  go  into  commercial 
operation  in  January  1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  5, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kennelh  F.  Plumb, 

Secretary. 

|FR  Doc  S4-30SM  Fned  11-20-64;  ftiS  am) 
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[Docket  No.  ERSS-M-OM] 

San  Diego  Gas  A  Electric  Co,;  FHing 

November  15, 19B4. 

The  filing  Company  submits  liie 
following: 

Take  notice  that  on  November  1, 1984, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  an 
Interconnection  and  Exchange 
Agreement  between  SDG&E  and 
Imperial  Irrigation  District  (UD). 

The  Agreement  provides  for  the  terms 
and  conditions  of  interconnection 
between  the  two  parties  and  also 
provides  for  the  exchange  of  capacity 
and  energy. 

S£)G&£  requests  an  eilective  date  of 
January  1, 1985. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  UD. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
PracUce  and  Procedure  (18  CFR  385.211, 
835.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  ivill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennelli  F.  Plumb. 
Secretary. 

\TtL  Doc  M-306aa  FIM  11-aO-M:  ktS  ubI 
BILUNO  COOC  STir-OI-* 

[Docket  No.  CP78-248-004] 

Tennessee  Gas  Pipeline  Co^  a  Division 
of  Tenneco  Inc.;  Petition  to  Amend 

November  15, 1984. 

Take  notice  that  on  October  15, 1964. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Petitioner) 
P.O.  Box  2511.  Houston.  Texas  77001, 
filed  in  Docket  No.  CP78-284-004  a 
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petition  to  amend  the  Commission's 
order  issued  June  21. 1978.  as  amended. 
in  Docket  No.  CP78-248  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  so 
as  authorize  reduction  in  the  quantity  of 
natural  gas  transported  for  the  account 
of  United  Gas  Pipe  Line  Company 
(United),  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Petitioner  seeks  to  reduce  the  quantity 
of  nat\iral  gas  transported  for  the 
account  of  United  from  10,000  Mcf  of  gas 
per  day  to  1,000  Mcf  per  day.  The  gas  is 
being  purchased  by  United  and 
delivered  to  Tennessee  at  an  existing 
point  of  interconnection  between  their 
facilities  in  Colorado  County.  Texas. 
Teimessee  redelivers  equivalent 
volumes  to  United,  less  volumes  for 
plant  fuel,  shrinkage,  and  Tennessee's 
fuel  and  use  requirements,  at  the 
interconnection  of  their  facilities  in 
Ouachita  Parish,  Louisiana. 

Petitioner  proposes  to  make  such 
reduction  in  the  transportation  quantity 
effective  March  17, 1984.  pursuant  to  the 
provisions  of  Section  2.1  of  its 
transportation  agreement  dated  March 
17, 1978.  as  amended  on  May  17, 1983. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Dec.  6, 1984,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20428.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commissibn's  Rules. 
Kannedi  F.  Ptiunb. 
Secretary. 

[n  Doc  M-XKOO  Filed  11-20-M:  trfi  am) 
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[Ooekct  No*.  EL84-44-000  and  EF84-201 1- 
001] 

BonneviUe  Power  Administration 

FHing  and  Request  for  Declaratory 
Order 

November  15, 1984. 

Take  notice  that  on  September  11, 
1984,  Bonneville  Power  Administration 
(BPA)  submitted  to  the  Commission 
what  BPA  described  as  a  supplemental 


response  to  a  data  request  from  the 
Commission  staff  in  IJocket  Nos.  EF84- 
2011-000  and  EF84-2021-000.  This 
material,  which  will  be  filed  under 
Docket  No.  EF84-2011-001  at  this  time, 
concerned  BPA's  implementation  of  an 
Industrial  Incentive  Rate  which  BPA  had 
established. 

Take  notice  that  on  September  12, 
1984.  Southern  California  Edison 
Company.  San  Diego  Gas  &  Electric 
Company.  Los  Angeles  Department  of 
Water  and  Power,  California  Energy 
Commission,  Burbank  Public  Service 
Department,  Pasadena  Water  and 
Power  Department.  Glendale  Public 
Service  Department,  and  the  California 
Public  Utilities  Commission  (the 
California  parties)  filed  a  motion  for 
declaratory  order  concerning  the 
Industrial  Incentive  Rate.  The  request 
was  filed  by  the  California  parties  in 
Docket  Nos.  EF84-2011-000  and  EF84- 
2021-000.  but  has  been  given  a  new 
docket  designation,  BL84-44-000.  In  this 
filing  the  California  parties  asked  that 
the  Commission  issue  an  order  declaring 
that  the  Industrial  Incentive  Rate 
established  by  BPA  has  not  been 
confirmed  and  approved  by  the 
Commission  on  an  interim  basis  or 
otherwise.  The  California  parties 
requested  that  the  Commission  assign  a 
new  docket  number  to  the  BPA  filing  of 
September  11, 1984  and  either 
summarily  reject  the  filing  as  deficient 
or  issue  notice  of  BPA's  filing.  On 
September  24, 1984.  the  Direct  Service 
Industries  filed  a  response  in  Docket 
Nos.  EF84-2011-O00  and  EF84-2021-000 
to  the  motion  of  the  California  Parties. 

Any  person  desiring  to  be  heard  or  to 
protest  concerning  BPA's  filing  of 
September  11, 1984,  or  the  motion  for  the 
declaratory  order  filed  on  September  12, 
1984,  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filings  described 
above  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Kanoeth  F.  Plumb, 

Secretary. 

(PR  Doc.  S4-30SS1  Filed  11-20-M:  «:4S  em] 
MLLMQ  CODE  triT-OI-M 


(Docket  Na  ERts-ai-oooi 
West  Texas  Utilities  Co^  Filing 

November  15, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  31, 1984, 
West  Texas  Utilities  Company  (WTU) 
tendered  for  filing  proposed  changes  in 
its  FERC  Electi-ic  Service  Tariff,  Original 
Volume  No.  1,  unexecuted  letter 
amendments  to  its  electric  service 
agreement  with  Texas-New  Mexico 
Power  Company  (formerly  Community 
Public  Service  Company)  and  executed 
letter  amendments  to  contracts  for 
electric  service  with  the  Cities  of  Brady 
and  Coleman,  Texas.  WTU  has 
proposed  a  phased  rate  increase  based 
upon  a  rate  base  which  includes 
construction  work  in  progress  (CWIP)  to 
the  extent  permitted  under  the 
Commission's  regulations.  Level  B  rates, 
proposed  to  be  effective  on  January  1, 
1985,  would  increase  revenues  from 
jurisdictional  sales  by  $4,419,857  based 
on  calendar  year  1985.  Level  A  Rates, 
proposed  to  be  effective  on  December 
31, 1984,  would  increase  revenues  from 
jurisdictional  sales  by  $4,419,857  based 
on  calendar  year  1965.  The  only 
difference  between  the  two  sets  of  rates 
is  the  return  on  common  equity  which 
the  rates  are  designed  to  produce.  WTU 
requests  that  the  Level  A  rates  be 
suspended  until  January  1, 1985,  in 
accordance  with  the  terms  of  settlement 
in  the  Company's  last  rate  case. 

WTU  states  that  it  seeks  to  increase 
its  rates  for  jurisdictional  service  in 
order  to  earn  a  fair  return  on  its 
investment  in  utility  property  and 
thereby  attract  the  capital  it  needs  in 
order  to  complete  construction  of  new 
generating  and  transmission  capability. 

Copies  of  the  filing  have  been  served 
on  the  customers  of  WTU  affected  by 
the  filing  and  upon  the  Public  Utility 
Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
365.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  service  to  make  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


Federal  Regigter  /  Vol.  49.  No.  226  /  Wednesday.  November  21.  1984  /  Notices 


48821 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  S4-M8n  RM  ll-a>«t;  8:45  un| 
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[Docket  No.  QF85-21-000] 

Bethlehem  Steel  Corp.  Bums  Hartior 
No.  2;  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

November  IS,  1984. 

On  October  12, 1984,  Bethlehem  Steel 
Corporation  (Applicant)  of  8th  and 
Eaton  Avenues,  Bethlehem, 
Pennsylvania  18016  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  known  as  Bums  Harbor  Facility 
No.  2  is  located  at  the  Bethlehem's  steel 
mill  in  Bums  Harbor,  Indiana.  The 
extraction  turbine  generator  set, 
installed  in  1969,  is  driven  by  850  psig, 
900  T  steam.  The  primary  energy  source 
is  natural  gas  (78%)  supplemented  by 
coke  oven  and  blast  fumance  gases, 
extracted  steam  at  the  rate  of  300,000  lb/ 
hr  at  265  psig  and  650  *F  is  used  for 
process  requirements  at  the  Bums 
Harbor  steel  plant.  The  net  electric 
power  production  capacity  is  51.000  kW. 
No  electric  utility,  electric  utility  holding 
company  or  any  combination  thereof 
has  any  ownership  interest  in  the 
facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kemietfa  F.  Plumb, 

Secretary.  i 

[FTt  Doc  M  30Me  Filed  ll-HKM:  a:4S  am]  \ 
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[Docket  No.  QF85-22-000] 

Bettiiehem  Steel  Corp.  Bums  Harbor 
No.  1;  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

November  15, 1984. 

On  October  12. 1984,  Bethlehem  Steel 
Corporation  (Applicant)  of  8th  and 
Eaton  Avenues,  Bethlehem, 
Pennsylvania  18016  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  known  as  Bums  Harbor  Facility 
No.  1  is  located  at  the  Bethlehem's  steel 
mill  in  Bums  Harbor,  Indiana.  The 
extraction  turbine  generator  set, 
installed  in  1969,  is  driven  by  850  psig, 
900  °F  steam.  The  primary  energy  source 
is  natural  gas  (78%)  supplemented  by 
coke  oven  and  blast  fumace  gases. 
Extracted  steam  at  the  rate  of  300,000 
Ib/hr  at  265  psig  and  650  °F  is  used  for 
process  requirements  at  the  Bums 
Harbor  steel  plant.  The  net  electric 
power  production  capacity  is  51,000  kW. 
No  electric  utility,  electric  utility  holding 
company  or  any  combination  thereof 
has  any  ownership  interest  in  the 
facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sti^et,  NE.,  Washington.  D.C. 
20426.  in  accordance  with  mles  211  and 
214  of  the  Conunission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  84-30667  FiM  11-20-84;  S.4S  emi 
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[  Docket  No.  OFSS-2S-000] 

Calaveras  County  Water  District; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
SmaU  Power  Production  Facility 

November  IS,  1984. 

On  October  15. 1984.  Calaveras 
County  Water  District  (Applicant),  of 
427  E.  St.  Charles  Sti-eet.  P.O.  Box  846. 
San  Andreas,  Califomia  95249  submitted 
for  filing  an  appUcation  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  i  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  2.530  kilowatt  hydroelectric 
facility  (P.  2903)  will  be  located  on  the 
Calaveras  River,  in  Calaveras  County. 
California. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Sti«et,  NE..  Washington,  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
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the  Commisaion's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 
Kamalh  F.  Phimb, 
Secretary. 

(FRDoc 
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[Dockst  No.  QFt6-<5-000] 

ModMto  Energy  Co^  Application  for 
Comminion  Csrttflcation  of  Qualifying 
Status  of  a  SmaN  Power  Production 
Fadmy 

November  15, 1964. 

On  October  25, 1984,  Modesto  Energy 
Company.  (Attention:  Robert  Colman) 
880  Third  Avenue,  New  York,  New  York 
10022  submitted  for  Bling  an  application 
for  certiHcation  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  facility  will  be  located 
near  Modesto  California  and  will 
consist  of  two  (6,000  kW  each)  steam 
turbine  generator  units  fueled  by  waste 
in  the  form  of  non-recappable 
automobile  and  truck  tires.  It  is 
estimated  that  the  facility  will  produce 
80  million  kilowatthours  annually. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  D.C. 
20428,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KmmatA  F.  Plumb. 
Secretary. 

|FK  Doc  S4-XHM  Piled  11-30-M:  MS  »m\ 

MJJNa  coK  sm-si^ 


[Doetot  Na  Qn5-24-000) 

OMahema  Vawt  Aaaoclataa; 
AppUcation  for  Commiaaion 
Cartiflcation  of  Qualifying  Status  of  a 
Small  Powsr  Production  Facility 

November  15, 1984. 

On  October  16, 1985.  Oklahoma  Vawt 
Associates  (Applicant],  of  3719  North 
Portland.  Oklahoma  City,  Oklahoma 
73112  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  36  megawatt  wind  facility  is 
located  in  Ames,  Oklahoma. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
petition  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kennetb  F.  Plumb. 
Secretary. 

|FS  Doc4«-3ae«S  Filed  11-20-M:  8:45  nn| 
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[Docket  No.  QF85-42-000] 

University  of  Oklahoma;  Application 
for  Commlasion  Certification  of 
Qualifying  Status  of  a  Cogeneration 
Facility 

November  15. 1984. 

On  October  18. 1984,  the  University  of 
Oklahoma.  Department  of  Physical 
Plant,  160  Felgar  Street,  Norman, 
Oklahoma  73019  (Applicant)  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  existing  topping-cycle 
cogeneration  facility,  located  on  the 
main  campus,  consists  of  four  natural 
gas  fired  steam  boilers  driving  three 
steam  extraction  turbine  generators  with 


a  total  capacity  of  12,500  kW.  A  new 
3.800  kW  steam  turbine  generator  unit  is 
being  installed.  Steam  extracted  from 
the  turbines  will  be  used  for  space 
heating  and  cooling,  domestic  water 
heating  and  process  related 
applications. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sti^et.  NW.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kwmatb  F.  Pluab, 
Secretary. 

|FR  Doc  M-30M2  Filed  11-20-M:  »4B  ami 
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Office  of  Energy  Research 

High  Energy  Physics  Advisory  Panel; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  High  Energy  Physics  Advisory 
Panel  (HEPAP). 

Date  and  Time:  Saturday,  December  8, 
1984,  9  a.m.  to  6  p.m. 

Place:  National  Science  Foundation, 
Room  543. 1800  G  Sti-eet,  NW.. 
Washington.  DC  20550. 

Contact:  Dr.  P.  K.  Williams,  Executive 
Secretary,  High  Energy  Physics 
Advisory  Panel,  U.S.  Department  of 
Energy,  ER-221,  Washington,  DC  20545, 
Telephone:  301-353-4829. 

Purpose  of  Panel 

To  provide  advice  and  guidance  on  a 
continuing  basis  with  respect  to  the  high 
energy  physics  research  program. 

Tenative  Agenda 

Saturday.  December  8,  1984 

— Discussion  of  Department  of  Energy 
High  Energy  Physics  and  National 
Science  Foundation  Elementary 
Particle  Physics  FY  1985  Budgets  and 
Scenarios  for  FY  1986 


y 
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— Status  of  the  Subpanel  on  Computer 

Needs  for  the  Next  Decade 
— Discussion  of  Planning  for  the  1985 

HEPAP  Retreat 
— Public  Comment  (10  minute  rule) 

Public  Participation 

The  meeting  is  open  to  the  public.  The 
Chairperson  of  the  Panel  is  empowered 
to  conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  the 
Executive  Secretary  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 

Minutes:  Available  for  public  review 
and  copying  at  the  Public  Reading 
Room,  Room  lE-190,  Forrestal  Building. 
1000  Independence  Avenue.  SW.. 
Washington,  DC  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays.  Issued  at  Washington. 
DC  on  November  16. 1984. 
Howard  H.  Raiken. 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc  84-90506  Filed  11-2I>.M:  8:4S  unl 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30246;  PH-FRL  2717-6) 

Pesticides;  Applications  To  Register 
Products;  NOR-AM  Chemical  Co.,  et  ai. 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  receipt 
of  applications  to  register  certain 
pesticide  products  containing  active 
ingredients  not  included  in  any 
previously  registered  products  and 
products  involving  changed  use  patterns 
pursuant  to  the  provisions  of  section 

3(c)(4)  of  the  Federal  Insecticide, 

Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended. 

date:  Comment  by  December  21. 1984. 
ADDRESS:  By  mail  submit  comments 
identified  by  the  docimient  control 
number  (OPP-30246)  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  named  In  each 
application  at  the  following  address: 
Information  Services  Section  (TS- 
757C),  Program  Management  and 
Support  Division,  Office  of  Pesticide 
Programs,  Environmental  Protection 


Agency,  401  M  St..  SW..  Washington. 
D.C.  20460. 

In  person,  bring  comments  to: 
Environmental  Protection  Agency.  Rm. 
236,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any  ^ 
part  or  all  of  that  information  as  j 

"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Registration  Division  (TS- 
767C),  Attii:  (Product  Manager  (PM) 
named  in  each  registration).  Office  of 
Pesticide  Programs,  401  M  St..  SW.. 
Washington,  D.C.  20460. 

In  Person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/ telephone  number 


rToouci  ManaQar 

1 ■ 

Ofllc*  location  and 

Addraaa 

PM21.H«»y 

Rm.  229.  CM#2. 

EPA.  1921 

Jtcclo,. 

(703-657-1900). 

JeftaraonDMt 
H««y.  Arfinglon. 
VA  22202. 

Rm.  207.  CMl^l^ 

Do. 

Gantnar. 

(703-657-2690). 

PM2S,  Robwl 

Rm.  245.  CM#2. 

Da 

Tiylcr. 

(703-567-1800). 

SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  and 
products  involving  changed  use  patterns 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  FIFRA.  Notice  of  receipt  of 
these  applications  does  not  imply  a 
decision  by  the  Agency  on  the 
applications. 

I.  Products  Containing  Active  ( 

Ingredients  Not  Included  in  Any         I 
Previously  Registered  Products  ^ 

1.  File  Symbol:  45639-OL.  Applicant: 
NOR-AM  Chemical  Co.,  3509  Silverside 
Rd..  PO  Box  7495,  Wilmington.  DE  19803. 
Product  name:  Prochloraz-Manganese 
Complex  (4  to  1)  Technical.  Fungicide. 
Active  ingredient:  Tetrakis-[l(A^-propyl- 
7V-2-(2,4.6-tiichlorophenoxy)  ethyl 
carbamoyl]  imidazole]  manganese  (II) 
chloride  95%.  Proposed  classification/ 


\ 


Use:  General.  For  use  in  formulating 
fungicides  only.  (PM  21) 

2.  File  Symbol:  352-UGL  Applicant: 
E.I.  du  Pont  de  Nemours  and  Co.. 
Wilmington.  DE  19898.  Product  name: 
Ally  Herbicide.  Herbicide.  Active 
ingredient:  Methyl  2-[[[[(4-methoxy-6- 
methyl-1.3.5.-triazin-2- 
yl)amino]carbonyl]amino]8 
ulfonyl]benzoate  60%.  Proposed 
classification/Use:  General.  For  use  on 
barley  and  wheat.  Type  registration: 
Conditional.  (PM  25) 

n.  Products  Involving  Changed  Use 
Patterns 

1.  File  Symbol:  45639-OT.  Application 
NOR-AM  Chemical  Co..  3509  Silverside 
Rd..  PO  Box  7495.  Wilmington.  DE  19803. 
Product  name:  Prochloraz-Manganese 
Complex  (4  to  1)  W.P.  Fungicide.  Active 
ingredient:  Teti-akis-ll  [Ar-propyl-./V-2- 
(2,4.6-trichlorophenoxy)  ethyl 
carbamoyl]  imidazole]  manganese  (II) 
chloride  47.5%.  Proposed  classification/ 
Use:  General.  To  include  in  its  presently 
registered  use,  new  use  on  ornamental 
plants.  (PM  21) 

2.  File  Symbol:  4563»-OA.  Applicant 
NOR-AM  Chemical  Co.  Product  name: 
Prochloraz  E.C.  Fungicide.  Active 
ingredient:  Prochloraz  A'-propyl-7V-[2- 
(2.4,6-trichlorophenoxy)  ethyl]-l  H- 
imidazole-l-carboxamide  36.2%. 
Proposed  classification/Use:  General. 
To  include  in  its  presentiy  registered 
use,  new  use  for  control  of  certain 
turfgrass  diseases.  (PM  21) 

3.  EPA  Registration  No:  20954-115. 
Applicant:  Zoecon  Corp..  975  California 
Ave..  Palo  Alto.  CA  94304.  Product 
name:  Mavrik*  2E  Insecticide. 
Insecticide.  Active  ingredient:  (Alpha 
RS.  2/?)-nuvalinate  [(flS)-alpha-cyano-3- 
phenoxybenzyl  (fl)-2-[chloro-4- 
(trifluormethyl)anilino]-3-methyl- 
butanoate]  25%.  Proposed  classification/ 
Use:  Restricted.  To  include  in  its 
presently  registered  use,  new  use  for 
outdoor  use  on  agriculture  commodities. 
Type  registration:  Conditional.  (PM  17) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  ia 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
'processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
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Division  (PMSD)  office  at  the  address 
provided  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays.  It 
is  suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  PMSD  office  (  703-557-3262),  to 
ensure  that  the  file  is  available  in  the 
date  of  intended  visit. 

(Sec.  3(c)(4)  of  FIFRA.  as  amended) 

Dated:  November  2. 1984. 
Douglas  D.  Compt. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 
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[0PP-1WM60  PH-fftt.  2720-7] 

KvsiicNMs;  cmvrgvncy  cxempiionsj 
Arttansaa  State  Plant  Board,  at  al. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

suiMMAiiv:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  five  States  listed  below, 
during  the  period  of  September  23, 1984 
to  October  9, 1984.  Also  listed  are  seven 
crisis  exemptions  initiated  by  four 
States  and  three  by  the  U.S.  Department 
of  Agriculture.  These  exemptions  are 
subject  to  application  and  timing 
restrictions  and  reporting  requirements 
designed  to  protect  the  environment  to 
the  maximum  extent  possible. 
Information  on  these  restrictions  is 
available  from  the  contact  persons  in 
EPA  listed  below. 

DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  dates. 
FOR  RJNTNBI  MIFOmiATION 
CONTACT  See  each  speciHc  and  crisis 
exemption  for  the  name  of  the  contact 
person.  The  following  information 
applies  to  all  contact  people. 

By  mail:  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  716.  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557-1192). 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arkansas  State  Plant  Board  for  the 
use  of  diethatyl-ethyl  on  spinach  to 
control  weeds;  October  3, 1984  to  May 
31, 1985.  Arkansas  had  initiated  a  crisis 
exemption  for  this  use.  (Stan  Austin) 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  metalaxyl  on 
simflower  seeds  for  export  to  France 
and  Italy  to  control  downy  mildew; 
September  28, 1884  to  September  15, 
1985.  (]ack  E.  Housenger) 


3.  California  Department  of  Food  and 

Agriculture  for  the  use  of  carbaryl  on 
home  garden  crops  to  eradicate  gypsy 
moth  larvae  and  Japanese  beetles; 
September  23. 1984  to  July  31, 1985. 
California  had  initiated  a  crisis 
exemption  for  this  use.  (Jim  Tompkins) 

4.  Texas  Department  of  Agriculture  for 
the  use  of  metalaxyl  on  sunflower  seeds 
for  export  to  France  and  Italy  to  control 
downy  mildew;  September  28, 1984  to 
December  31, 1984.  (Jack  E.  Housenger) 

5.  Washington  Department  of 
Agriculture  for  the  use  of  carbofuran  on 
raspberries  to  control  root  weevils; 
October  9, 1984  to  February  28. 1985. 
(Jim  Tompkins) 

6.  Wisconsin  Department  of 
Agriculture  Trade  and  Consumer 
Protection  for  the  use  of  paraquat  on  dry 
beans  as  a  harvest  aid;  October  5, 1984 
to  December  31. 1984.  Wisconsin  had 
initiated  a  crisis  exemption  for  this  use. 
(Stan  Austin) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Arkansas  State  Plant  Board  on 
September  13. 1984,  for  the  use  of 
paraquat  on  grain  sorghum  as  a  harvest 
aid.  The  need  for  this  program  has 
ended.  (Jim  Tompkins) 

2.  Florida  Department  of  Agricultiu« 
and  Consumer  Affairs  on  September  27. 
1984,  for  the  use  of  permethrin  on 
watercress  to  control  diamondback 
moths.  The  crisis  along  with  the  right  to 
take  a  crisis  in  the  future  for  this  use 
was  withdrawn  by  the  Agency  on 
September  28, 1984.  (Jim  Tompkins) 

3.  Louisiana  Department  of 
Agriculture  on  September  27. 1984,  for 
the  use  of  methyl  bromide  on  bee  hives 
to  eradicate  the  acarine  mite  in  Iberia 
and  Vermilion  Parishes  in  Louisiana. 
The  need  for  this  program  has  ended. 
(Jack  E.  Housenger) 

4.  Ohio  Department  of  Agriculture  on 
September  11, 1984,  for  the  use  of 
paraquat  on  dried  beans  as  a  desiccant. 
The  need  for  this  program  has  ended. 
(Ubby  Welch) 

5.  U.S.  Department  of  Agriculture  on 
August  15, 1984,  for  the  use  of  calcium 
cyanide  on  bee  hives  to  eradicate  the 
acarine  mite  in  Texas.  Since  it  was 
anticipated  that  this  program  would  be 
needed  for  more  than  15  days.  USDA 
has  requested  a  specific  exemption  to 
continue  it.  The  need  for  this  program  is 
expected  to  last  for  1  year.  (Jack  E. 
Housenger) 

6.  U.S.  Department  of  Agriculture  on 
August  23, 1984,  for  the  use  of  calcium 
cyanide  on  bee  hives  to  eradicate  the 
acarine  mite  in  Louisiana.  Since  it  was 
anticipated  that  this  program  would  be 
needed  for  more  than  15  days,  USDA 
has  requested  a  specific  exemption  to 
continue  it.  The  need  for  this  program  is 


expected  to  last  for  1  year.  (Jack  E. 
Housenger) 

7.  U.S.  Department  of  Agriculture  on 
September  14, 1984.  for  the  use  of  diquat 
on  citrus  trees  to  control  the  citrus 
canker.  Since  it  was  anticipated  that  this 
program  would  be  needed  for  more  than 
15  days,  USDA  has  requested  a  specific 
exemption  to  continue  it.  The  need  for 
this  program  is  expected  to  last  for  1 
year.  (Jack  E.  Housenger) 

(Sec.  18,  as  amended.  92  Stat.  819  (7  U.S.C. 
136)) 

Dated:  November  8, 1984. 
Steven  Schatxow. 
Director.  Office  of  Pesticide  Programs. 
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(OPP-S0612;  FRL  271»-2] 

Pesticides;  Issuance  of  Experimental 
Use  Permits;  Elanco  Products  Co.,  et 
aL 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172.  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT! 
By  mail,  the  product  manager  cited  in 
each  experimental  use  permit  at  the 
address  below:  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  D.C.  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  follov«ring 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

issued  the  following  experimental  use 
permits: 

1471-EUP-63.  Extension.  Elanco 
Products  Company,  740  South  Alabama 
St.,  Indianapolis,  IN  46285.  This 
experimental  use  permit  allows  the  use 
of  3,815  pounds  of  the  herbicide 
ethalfluralin  on  peanuts  to  evaluate  the 
control  of  weeds.  A  total  of  4,820  acres 
are  involved;  the  program  is  authorized 
only  in  the  States  of  Alabama,  Florida. 
Georgia,  North  Carolina,  Oklahoma. 
South  Carolina.  Texas,  and  Virginia.  The 
experimental  use  permit  is  effective 
from  March  1, 1984  to  March  1, 1985. 
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(Richard  Mountfort,  PM  23,  Rm.  253, 
CB*2.  (703-557-1830)) 

43808-EUP-l.  Extension.  The  State  of 
Florida,  Department  of  Citrus,  1115  E. 
Memorial  Blvd.,  P.O.  Box  148,  Lakeland, 
FL  33802.  This  experimental  use  permit 
allows  the  use  of  the  remaining  supply 
of  939.2  pounds  (3,000  pounds  originally 
authorized)  of  the  plant  growth  regulator 
5-chloro-3-methyl-4-nitro-lH-pyrazole  on 
citrus  to  evaluate  its  use  as  an 
abscission  agent.  A  total  of  500  acres 
are  involved:  the  program  is  authorized 
only  in  the  State  of  Florida.  The 
experimental  use  permit  is  effective 
from  January  5, 1984  to  January  5, 1985. 
A  temporary  tolerance  for  residues  of 
the  active  ingredient  in  or  on  oranges 
has  been  established.  (Robert  Taylor, 
PM  25,  Rm.  ?51.  CM#2.  (703-557-1800)) 

524-EUP-60.  Issuance.  Monsanto 
Company,  1101  17th  St..  NW., 
Washington,  DC  20036.  This 
experimental  use  permit  allows  the  use 
of  3,100  pounds  of  the  plant  growth 
regulator  N-((acetylamino)methyl]-2- 
chloro-N-(2,6-diethylphenyi)-acetamide 
on  turf  grasses  to  evaluate  the  control  of 
weeds.  A  total  of  3,100  acres  are 
involved.  (Robert  Taylor.  PM  25.  Rm. 
251,  CM#2.  (703-557-1800)) 

524-EUP-61.  Issuance.  Monsanto 
Company.  1101 17th  St.,  NW.. 
Washington.  DC  2003&  This 
experimental  use  permit  allows  the  use 
of  3,100  pounds  of  the  plant  growth 
regulator  N-[(acetylamino)methyl)-2- 
chloro-N-(2,&-diethylphenyl)-acetamide 
on  turf  grasses  to  evaluate  the  control  of 
weeds.  A  total  of  3.100  acres  are 
involved;  this  permit  and  the  one  above 
are  authorized  only  in  the  States  of 
Alabama,  Arkansas,  California, 
Colorado,  Connecticut,  Delaware, 
Georgia,  Idaho,  Illinois,  Indiana,  Iowa, 
Kansas,  Kentucky,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  Nebraska,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Oklahoma, 
Oregon,  Pennsylvania,  Rhode  Island. 
South  Carolina,  Tennessee,  Utah, 
Virginia,  Washington,  West  Virginia, 
and  Wisconsin.  Both  permits  are 
effective  from  January  3, 1984  to  January 
3. 1986.  The  permits  will  use  the  same 
active  ingredient  but  different 
formulations.  (Robert  Taylor,  PM  25.  Rm. 
251.(:M#2.  (703-557-18001) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  manager. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8:00  a.m.  to  4KX)  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays. 

(Sec.  5,  Pub.  L  95-396:  Stat.  828  (7  U.S.C 
136c)) 

Dated:  November  7, 1984. 
Douglas  D.  CampL 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
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(PP  1G2S03/T465;  PH-FRL  2720-6] 

Pesticides;  Renewal  of  Temporary 
Tolerances;  Amitraz 

AGENCY:  Environmental  Protection 
Agencj'  (EPA). 

ACTION:  Notice.  *> 

SUMMARY:  EPA  has  renewed  temporary 
tolerances  for  the  combined  residues  of 
the  insecticide/miticide  amitraz  and  its 
metabolites  in  or  on  certain  raw 
agricultural  commodities. 

date:  These  temporary  tolerances 
expire  August  31, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Jay  EUenberger,  Product 
Manager  (PM)  12,  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington,  D.C.  20460. 

Office  location  and  telephone  number 
Rm.  202,  CM  No.  2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA,  (703-557-2386). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  that  was  published  in  the 
Federal  Register  of  March  31, 1982,  (47 
FR  13575),  stating  that  temporary 
tolerances  had  been  established  for  the 
combined  residues  of  the  insecticide/ 
miticide  amitraz  yV-(2.4- 
dimethylphenyl)W-[({2,4- 
dimethylphenyl)  iminol)methyl)-yV- 
methylemthanimid-amide  and  its 
metabolites  containing  the  2,4- 
dimethylaniline  moiety  (calculated  as 
the  parent  compound)  in  or  on  the  raw 
agricultural  commodities  fat.  meat  and 
meat  byproducts  of  hogs  at  0.1  part  per 
million  (ppm).  These  tolerances  were 
renewed  in  response  to  pesticide 
petition  PP  1G2503,  submitted  by  Nor- 
Am  Chemical  Company. 

The  company  has  requested  a  1-year 
renewal  of  the  temporary  tolerances  to 
permit  the  continued  marketing  of  the 
above  raw  agricultural  commodities 
when  treated  in  accordance  with  the 
provisions  of  experimental  use  permit 
45639-EUP-2  which  is  being  renewed 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  (Pub.  L.  95-396,  92  Stat.  819;  7 
use.  136. 


The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  a  renewal  of  the 
temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  renewed  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Nor-Am  Chemical  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance,  and  on 
request  make  the  records  available  to 
atiy  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  August  31. 
1985.  Residues  not  in  excees  of  this 
amount  remaining  in  or  on  the  above 
raw  agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534.  94  Stat  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  on  May  4, 1981  (46 
FR  24950). 

(Sec.  40e(j),  68  Stat  516  (21  U.S.C.  346a(j))) 

Dated:  October  22, 1984. 
Robert  V.  Brown. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 
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(FF-3M;  PH-FRL  2719-5] 

PesticMe  Tolerance  PettUone; 
Interregional  Reeeerdi  Pro|ect  No.  4 
(iR-4) 

AQCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTtON:  Notice. 


:  EPA  has  received  feed  and 
food  additive  petitions  relating  to  the 
establishment  of  tolerances  for  certain 
pesticide  chemicals  in  or  on  certain  raw 
agricultural  commodities. 
AOOMCSS:  By  mail,  submit  comments 
identiHed  by  the  document  control 
number  [PF-394]  and  the  petition 
number,  at  the  following  address: 
Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington,  D.C.  20460. 
Attention:  Donald  R.  Stubbs.  In  person, 
bring  comments  to:  Information  Services 
Section  {TS-757C),  Environmental 
Protection  Agency,  Rm.  236,  CM  No.  2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Donald  R.  Stubbs,  Emergency 
Response  and  Minor  Use  Section, 
Registration  Division  {TS-767C) 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  D.C.  20460. 

Office  location  and  telephone  number 
Rm.  716  B.  CM  No.  2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  (703- 
557-1192). 

SUmOKNTARY  INFORMATKMl:  EPA  has 
received  feed  and  food  additive  (FAP) 
petitions  from  the  Interregional 
Research  Project  No.  4  (IR-4)  National 
Director,  Dr.  R.  R  Kupelian,  New  Jersey 
Agricultiiral  Experiment  Station.  P.O. 
Box  231,  Rutgers  University,  New 
Brunswick.  NJ  06903,  relating  to  the 
estabbshment  of  tolerances  for  certain 


pesticide  chemicals  in  or  on  certain  feed 
and  food  commodities  in  accordance 
with  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Initial  Filing 

1.  FAP3H5394.  IR-4.  Proposes 
amending  21  CFR  Part  193  by 
establishing  a  regulation  permitting 
residues  of  the  insecticide 
phosphamidon  (2-chloro-2- 
diethylcarbamoyi-1-methylvinyl 
dimethyl  phosphate)  including  its 
related  cholinesterase  inhibiting 
metabolites  in  or  on  the  food  commodity 
dry  hops  at  30  parts  per  million  (ppm) 
resulting  &om  application  of  the 
pesticide  to  the  growing  crop.  The 
proposed  analytical  method  for 
determining  residues  is  gas 
chromatography  using  a  phosphorus 
specific  flame  photometric  detector. 

2.  FAP4H5438.  IR-4.  Proposes 
amending  21  CFR  Part  193  by 
establishing  a  regulation  permitting 
residues  of  the  insecticide/nematicide 
oxamyl  (methyl  7V,7V  dimethyl-TV- 
(methylcarbamoyI)oxyl]-l- 
thiooxamidate)  in  or  on  the  food 
commodity  raisins  at  4  ppm  resulting 
from  application  of  the  pesticide  to  the 
growing  crop. 

3.  FAP4H5438.  IR-4.  Proposes 
amending  21  CFR  561.285  by 
establishing  a  regulation  permitting 
residues  of  the  insecticide/nematicide 
oxamyl  in  or  on  the  feed  commodities 
raisin  waste  at  4  ppm,  and  in  or  on  grape 
pomace  at  0.5  ppm  resulting  from 
application  of  the  pesticide  to  the 
growing  crop. 

(Sec.  4(M(c)(l),  72  Stat.  1786  (21  U.S.C. 
348(c)(l]) 

Dated:  October  31, 1984. 
Robert  M-.  Bro«vii. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

fFR  Doc.  M-an7  FIM  11-20-84:  8:45  till) 
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[OPP-00180A;  FRL  2721-3] 

FIFRA  Scientific  Advleory  Panel 
Appointments 

AOlNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Notice  is  given  of  the 
appointment  of  three  members  to  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  established  pursuant  to 
section  25(d)  of  FIFRA,  as  amended  (86 
Stat.  973  and  89  Stat.  751;  7  U.S.C.  136  et 
seq.).  Public  notice  of  nominees  along 
with  a  request  for  public  comments 


appeared  in  the  Federal  Register  of 
September  5, 1984  (49  PR  35040). 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Philip  H.  Gray,  Jr.,  Executive 
Secretary,  FIFRA  Scientific  Advisory 
Panel  (TS-766C),  Office  of  Pesticide 
Programs,  Office  Location  and  telephone 
number  :  Rm.  1115,  Crystal  Mall  Building 
No.  2.  Arlington,  VA.  (703-557-7096). 

SUPFLEMENTARY  INFORMATION:  Congress 
mandated  that  the  Scientific  Advisory 
Panel  would  consist  of  seven  members 
selected  from  candidates  nominated  by 
the  National  Science  Foundation  (NSF) 
and  the  National  Institutes  of  Health 
(NIH).  Congress  also  mandated  that  the 
terms  of  appointment  would  be 
staggered.  Accordingly,  seven  members 
were  appointed  in  March  24, 1983,  to  the 
Panel  (which,  at  the  time,  was 
constituted  under  the  Federal  Advisory 
Committee  Act  rather  than  FIFRA),  with 
the  terms  of  two  members  scheduled  to 
expire  on  September  30, 1984,  the  terms 
of  three  members  scheduled  to  expire  on 
September  30, 1985,  and  the  terms  of  the 
remaining  two  members  scheduled  to 
expire  on  September  30, 1986.  One  panel 
member  resigned  in  July  1984  due  to  his 
impending  prolonged  absence  from  the 
country.  Thus  EPA  was  faced  with  the 
need  for  appointing  three  new  Panel 
members.  Lists  of  nominees  were 
obtained  from  NIH  and  NSF,  and  a 
public  notice  of  nominees,  including 
biographical  data,  appeared  in  the 
Federal  Register  of  September  5, 1984. 
Five  comments  were  received  in 
response  to  this  Notice. 

My  decision  to  appoint  the  following 
three  nominees  to  serve  as  members  of 
the  Scientific  Advisory  Panel  is  based 
upon  several  factors  including 
comments  received,  the  need  for  a 
disciplinary  mix,  and  the  need  for  wide 
geographic  representation. 

Harold  Lee  Bergman.  Professor  of 
Zoology  and  Physiology.  Department  of 
Zoology  and  Physiology,  University  of 
Wyoming,  Laramie,  Wyoming  82071. 
Bom:  Sault  St.  Marie,  Mich.,  July  8. 1941. 
Education:  Eastern  Michigan  University, 
BA  1968,  MS,  1971;  Michigan  State 
University,  PhD  (fisheries  biology),  1973. 
Professional  experience:  Fishery 
Biologist,  Great  Lakes  Fishery  Lab,  US 
Fish  and  Wildlife  Service,  Ann  Arbor. 
Michigan.  1968-1971;  Research  Assistant 
Fishery  Biology,  Department  of  Fisheries 
and  Wildlife.  Michigan  State  University. 
East  Lansing.  1971-1973;  Research 
Associate,  environmental  physiology. 
Department  of  Physiology,  1974; 
Research  Associate,  properties  of  Iwer 
and  lung  microsomal  mixed-function 
oxidases  and  their  role  in  the 
metabolism  of  drugs  and  xenobiotics  to 
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toxic  reactive  intermediates;  hepatic 
drug  elimination  in  pregnancy; 
environmental  impact.  Environmental 
Science  Division,  Oak  Ridge  National 
Laboratory,  Oak  Ridge,  Tennessee, 
1974-1975:  Assistant  Professor,  Zoology 
and  Physiology,  University  of  Wyoming. 
1975-pre8ent.  Concurrent  Position: 
Editor,  Black  Thunder  Study.  Wyoming 
Environmental  Institute,  1975.  Societies: 
Sigma  Xi;  American  Fisheries  Society; 
AAAS;  North  American  Benthological 
Society.  Research:  Physiological  ecology 
of  fishes  and  the  effects  of 
environmental  perturbation  on  aquatic 
animals. 

Richard  Allan  Griesemer,  Director, 
Biology  Division,  Oak  Ridge  National 
Laboratory,  Post  Office  Box  Y,  Oak 
Ridge,  Tennessee  37831.  Bom:  Andreas. 
Pa.,  May  a  1929.  Education:  Ohio  State 
University,  DVM  1953.  PhD  (veterinary 
pathology),  1959.  Professional 
experience:  Instructor,  Veterinary 
Pathology,  Ohio  State  University  1953- 
1955;  Jr.  Pathologist,  Virology  Branch. 
Armed  Forces  Institute  of  Pathology, 
1955-1957;  from  instructor  to  professor 
Veterinary  Pathology,  Ohio  State 
University,  1957-1971,  Chairman  of 
Department,  1967-1971;  Associate 
Director,  National  Center  Primate 
Biology,  University  of  California,  Davis. 
1971-1973;  senior  resident  staff  member. 
Carcino-Genesis  Program,  Oak  Ridge 
National  Laboratory,  1973-1975, 
Program  Manager,  Cancer  and 
Toxicology  Program,  1975-1977; 
Associate  Director,  Carcinogenesis 
Testing,  National  Cancer  Institute.  1977- 
1980;  Director,  Biology  Division,  Oak 
Ridge  National  Laboratory,  1980- 
present.  Concurrent  Position:  Memorial 
Animal  Resources  Advisory  Committee. 
NIH  1969-1973.  Honors  and  Awards: 
National  Gaines  Award,  American 
Veterinary  Medical  Association. 
Societies:  AAAS;  American  Veterinary 
Medical  Association;  American  College 
of  Veterinary  Pathology;  International 
Academy  of  Pathologists;  American 
Association  of  Cancer  Research. 
Research:  Morphogenesis  of  cancer 
environmental  co-carcinogenesis. 

Joe  Wheeler  Crisham,  Professor  and 
Chairman,  Department  of  Pathology, 
School  of  Medicine.  University  of  North 
Carolina,  Chapel  Hill,  North  Carolina 
27514.  Bom:  Brush  Creek,  Tenn.. 
December  5. 1931.  Education:  Vanderbilt 
University,  AB  1953,  MD  1957. 
Professional  experience:  Resident 
pathologist,  School  of  Medicine, 
Washington  University  1957-1960;  from 
instructor  to  professor  of  pathology  and 
anatomy,  1960-1973;  Professor,  and 
Chairman.  Department  of  Pathology, 
School  of  Medicine,  University  of  North 


Carolina.  Chapel  Hill,  1973-pre8ent 
Concurrent  positions:  National  Cancer 
Institute  fellow,  195&-1959;  Life 
Insurance  Medical  Research  Fund 
fellow,  1959-1961;  Markle  Scholar,  1964- 
1969;  member,  board  science 
counceilors.  National  Institute 
Environmental  Health  Science,  1974- 
1978.  Societies:  American  Association 
Cancer  Research;  American  Association 
Study  Liver  Disease;  International 
Academy  of  Pathologists;  American 
Society  of  Cell  Biologists.  Research: 
Liver  diseases,  especially  cirrhosis;  ^ 

chemical  carcinogenesis;  regulation  of 
cellular  proliferation;  DNA  replication 
and  repair. 

Meetings  of  the  Scientific  Advisory 
Panel  are  always  announced  in  the 
Federal  Register  at  least  15  days  prior  to 
each  meeting.  It  is  expected  that  the 
next  meeting  will  take  place  shortly. 
When  a  definite  date  and  place  have 
been  decided  upon,  the  appropriate 
announcement  will  appear  in  the 
Federal  Register.  , 

Dated:  November  13. 1984.  j 

Alvin  L.  Aim.  | 

Deputy  Administrator.  \ 

(FR  Due  M-.W424  nied  11-20-84:  B^45  •m)  f 
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lOPP  4205*;  FRL-271 1-3] 

Territory  of  American  Samoa; 
Submission  of  State  Plan  for 
Certification  of  Pesticide  Applicators 

Correction 

In  FR  Doc.  84-29113  beginning  on  page 
44552  in  the  issue  of  Wednesday, 
November  7, 1984,  the  docket  number  in ' 
the  heading  should  be  corrected  to  read 
as  it  appears  in  the  above  heading. 
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[  PP  3G2932/T467;  PH-FRL  270»-3] 

Zoecon  Corp.;  Establistiment  of 
Temporary  Tolerances 

Correction 

In  FR  Doc.  84-28810  beginning  on  page 
44551  in  the  issue  of  Wednesday, 
November  7, 1984,  make  the  following 
correction:  In  the  third  column. 
SUPPLEMENTARY  INFORMATION,  eighth 

line  "(R)-2-2[2-chloro-4-"  should  read 

"(R)-2-(2-cloro-4-". 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 
Corporation. 

action:  Notice  of  Information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

Title  of  Information  Collection: 
Consolidated  Reports  of  Condition  and 
Income  (Savings  Banks)  (OMB  No.  3064- 
0054). 

Background:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  Standard  Form 
83.  "Request  for  OMB  Review,"  for  the 
information  collection  system  identified 
above. 

ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Judy  Mcintosh.  Office  of  Infomiation 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503  and  to  John  Keiper.  Office  of 
the  Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  Washington, 
D.C.  20429. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Office  of 
the  Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  Washington, 
DC.  20429.  telephone  (202)  38»-4351. 

summary:  The  FDIC  is  submitting  for 
OMB  approval  a  change  in  the  reporting 
frequency  of  the  Consolidated  Reports 
of  Income  and  Condition  (Call  Reports) 
filed  by  insured  state-chartered  savings 
banks.  As  in  the  past,  the  Report  of 
Condition  would  continue  to  be  filed  on 
a  quarterly  basis.  However,  under  the 
proposed  change  in  reporting  frequency, 
the  existing  Report  of  Income,  which  is 
presenUy  filed  on  only  a  semiannual 
basis,  would  be  filed  quarterly.  This 
change  in  reporting  frequency  would  be 
effective  beginning  with  the  March  1985 
call  date.  The  purpose  for  this  change  is 
to  obtain  more  timely  and  complete 
information  needed  by  the  FDIC  to 
effectively  monitor  the  financial 
condition  and  performance  of  individual 
savings  banks.  It  is  estimated  that  the 
change  in  reporting  frequency  of  the 
Report  of  Income  will  increase  the 
average  reporting  burden  on  each  bank 
by  11  hours  annually  (5.5  hours  for  each 
of  the  two  new  quarterly  reporting 
periods). 
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Dated:  November  K.  1984. 
Federal  Deposit  Insurance  Corporation. 
HoyUL  RobuMoo. 
Executive  Secretary. 

IFR  Ooc  USaUB  ritad  ll-aO-««;  ft4S  «■! 
■LUNS  COOK  t714-«1-4l 

FEDERAL  RESERVE  SYSTEM 

Bank  of  Boston  Corp.;  Application  To 
Engage  de  Novo  in  Nont>anlcing 
Activtties 

The  company  listed  in  this  notice  has 
nied  an  application  under  S  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3)}  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  S  225.21(a)  of  Regulation  Y 
(12  CFR  225.21(a)).  to  engage  de  novo 
through  a  national  bank  subsidiary  in 
deposit-taking,  including  the  taking  of 
demand  deposits,  and  other  activities 
specified  below.  The  proposed 
subsidiary  will  not  engage  in 
commercial  lending  transactions  as 
defined  in  Regulation  Y.  The  Board  has 
determined  by  order  that  such  activities 
are  closely  related  to  banking.  U.S. 
Trust  Company  (70  Federal  Reserve 
Bulletin  371  (1984)).  Although  the  Board 
is  publishing  notice  of  this  application, 
under  established  Board  policy  the 
record  of  the  application  will  not  be 
regarded  as  complete  and  the  Board  will 
not  act  on  the  application  unless  and 
until  a  preliminary  charter  for  the 
proposed  national  bank  subsidiary  has 
been  submitted  to  the  Board. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Federal  Reserve 
Bank  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  13, 
1984. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall.  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Bank  of  Boston  Corporation, 
Boston.  Massachusetts;  to  engage  in  the 
taking  of  deposits;  the  making  and 
servicing  of  consumer  loans;  engaging  in 
trust  company  functions;  and  acting  as 
an  investment  or  financial  advisor, 
through  the  following  national  bank 
subsidiaries:  Bank  of  Boston — Ft. 
Lauderdale,  N.A.,  Ft.  Lauderdale, 
Florida;  Bank  of  Boston — Jacksonville, 
N.A.,  Jacksonville,  Florida;  Bank  of 
Boston — Orlando,  N.A.,  Orlando, 
Florida;  Bank  of  Boston — St.  Petersburg, 
N.A.,  St.  Petersburg,  Florida;  and  Bank 
of  Boston — Tampa,  N.A.,  Tampa, 
Florida.  These  activities  will  be 
conducted  in  the  State  of  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  15, 1984. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

|FK  Doc.  Si-aOMl  Piled  W-IO-M:  8:4S  ain| 
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H  A  R  Banicshares,  inc.,  et  ai^ 
Formations  of;  Acquisitions  by;  and 
IMergers  of  Banit  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than 
December  13, 1984. 

A.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian.  Jr..  Vice  President) 
701  East  Byrd  Street.  Richmond,  Virginia 
23261: 

\.  H  &  R  Bankshares,  Inc.,  Charleston, 
West  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Danville,  Danville,  West  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Guaranty  Capital  Corporation, 
Mamou,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Guaranty 
Bank  of  Mamou,  Mamou,  Louisiana. 

C.  Federal  Reserve  Bank  of  Chicago 

(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  lllini  Community  Bancorp,  Inc., 
Springfield,  Illinois;  to  merge  with 
Sagamon  Banc  Shares  II,  Inc., 
Springfield,  Illinois,  thereby  indirectly 
acquiring  100  percent  of  the  voting 
shares  of  Coffeen  State  Bank,  Coffeen, 
Illinois. 

2.  CBC  Bancorp,  Ltd.,  Chicago,  Illinois; 
to  acquire  80  percent  or  more  of  the 
voting  shares  of  Heritage  Bank  of 
Oakwood,  Westmont,  Illinois. 

3.  Comerico  Incorporated,  Detroit, 
Michigan;  to  acquire  100  percent  of  the 
voting  shares  of  Comerica  Bank-Lansing, 
N.A.,  Lansing.  Michigan  (in 
organization). 

4.  F &  M  Bancorp,  Rochester.  Indiana; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Farmers  &  Merchants  Bank  of 
Rochester.  Indiana.  Rochester,  Indiana. 

D.  Federal  Reserve  Bank  of  St  Louis 

(Delmer  P.  Weisz.  Vice  President  (411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Wilson  &  Muir  Bancorp,  Inc., 
Bardstown,  Kentucky;  to  acquire  at  least 
80  percent  of  the  voting  shares  of 
Citizens  Bank  &  Trust  Company  of 
Grayson  County,  Leitchfield,  Kentucky. 

E.  Federal  Reserve  Bank  of  Dallas 

(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Cush-Banc  Shares,  Inc.,  Gushing. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  The  First  National  Bank 
of  Gushing,  Gushing,  Texas. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  November  15, 1984 
James  McAfee,  \ 

Associate  Secretary  of  the  Board. 

(FK  Doc  84-30462  Filed  11-20-64:  S:4S  unj        - 
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Fee  Sctiedules  for  Federai  Reswva 
Bank  Services;  Automated  Clearing 
House  Service 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Fee  Schedule  for  the  Automated 
Clearing  House  Service. 

summary:  The  Board  of  Governors  of 
the  Federal  Reserve  System  ("Board"), 
has  approved  a  revised  fee  schedule  for 
the  Reserve  Bank  automated  clearing 
house  ("ACH")  service. 
EFFECTIVE  DATES:  All  transaction  fees 
will  be  implemented  on  December  27, 
1984,  except  the  fee  for  handling  paper 
ACH  return  items  and  notifications  of 
change,  which  will  become  effective  on 
January  31, 1965.  All  fixed  fees  will  be 
implemented  on  December  27, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Elliott  C.'McEntee,  Associate  Director 
(202)452-2231)  or  Florence  M.  Young, 
Manager,  Electronic  Payments  Section 
(202/452-3955),  Division  of  Federal 
Reserve  Bank  Operations;  Gilbert  T. 
Schwartz,  Associate  General  Counsel 
(202/452-3625)  or  Elaine  M.  Boutilier, 
Attorney  (202/452-2418).  Legal  Division. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  D.C. 
20551. 

SUPPLEMENTARY  INFORMATION:  On 
March  29, 1984.  the  Reserve  Banks 
implemented  new  fees  for  the  ACH 
service  that  were  set  to  recover  60 
percent  of  the  total  costs  in  accordance 
with  the  incentive  pricing  policy 
adopted  by  the  Board  in  April  1982.  49 
FR  6564.  In  accordance  with  this  policy, 
the  revised  ACH  fees  are  set  to  recover 
80  percent  of  the  costs  of  providing 
commercial  ACH  services.  This 
incentive  pricing  policy  was  established 
in  order  to  encourage  growth  in  the  ACH 
service,  generally.  It  is  believed 
appropriate  to  continue  the  incentive 
pricing  policy  through  1985  in  order  to 
avoid  disruption  among  users  of  Federal 
Reserve  ACH  services.  At  the  same 
time,  several  aspects  of  the  ACH  fee 
schedule  have  been  re-evaluated.  These 
aspects  include:  (1)  The  use  of  benefits- 
based  fees;  (2)  the  level  of  transaction 
fees;  (3)  the  level  of  fees  for  non- 
electronic deliveries;  and  (4)  the  practice 
of  recovering  the  costs  associated  with 
handling  ACH  return  items  and 
notifications  of  change  through 
transaction  fees. 


Benefits-Based  Fees 

The  ACH  service  is  used  to  process 
two  types  of  transactions — credit 
transactions  and  debit  transactions. 
Because  the  institutions  receiving  funds, 
that  is,  the  receivers  of  credits  and  the 
originators  of  debits,  receive  the  funds 
earlier  through  the  ACH  than  they 
would  if  a  paper  check  were  used,  the 
previous  ACH  fee  schedule  assessed 
higher  fees  to  these  ACH  participants. 
This  pricing  policy  was  intended  to 
encourage  use  of  the  ACH.  ', 

Because  of  the  trend  towards  the  use 
of  private  sector  ACH  processing,  under 
the  benefits-based  fee  structure,  cross- 
subsidies  would  occur  among  depository 
institutions  using  Federal  Reserve 
services  and  privately  operated  ACHs. 
For  example,  if  a  user  of  the  Federal 
Reserve's  ACH  service  originates  a 
credit  transaction  destined  for  a 
privately  operated  ACH,  the  originator 
would  be  charged  1.0  cent  and  the 
privately  operated  ACH  would  be 
charged  3.0  cents  under  the  current  fee 
schedule.  For  this  reason,  the  Board 
believes  that  continue  use  of  benefits- 
based  fees  is  inappropriate,  and  has 
determined  that  the  same  transaction 
fees  will  be  assessed  to  originators  and 
receivers  of  ACH  transactions. 

Level  of  ACH  Transaction  Fees 

The  revised  fee  schedule  includes  a 
reduction  in  inter-ACH  fees  of 
approximately  0.2  cent  for  the  originator 
and  the  receiver  to  reflect  more 
accurately  the  cost  of  providing  this 
element  of  the  ACH  ser\'ice. 

Non-Electronic  Delivery  Fee 

The  non-electronic  delivery  fees  are 
intended  to  recover  the  costs  of 
generating  magnetic  tapes,  diskettes  and 
paper  listings  containing  ACH 
transactions,  preparing  them  for 
delivery  and  delivering  them  to  ,' 

messengers  or  via  ground 
transportation.  The  processing 
necessary  to  generate  physical  output 
and  to  prepare  it  for  delivery  is  a  time 
consuming,  labor  intensive  activity.  In 
addition,  ground  transportation  is  costly. 
The  current  fees  of  $0.75  for  messenger 
pick-up  and  $1.75  for  ground  delivery 
are  not  recovering  the  costs  that  the 
Reserve  Banks  incur  in  making  non- 
electronic deliveries.  Therefore,  the  non- 
electronic delivery  fees  will  be 
increased  to  $1.25  for  each  messenger 
pick-up  and  to  $3.00  for  each  delivery  to 
institutions  using  Federal  Reserve 
transportation. 


ACH  Retuni  Items  and  Nolificationf  of 
Change 

The  costs  of  processing  return  items 
and  notifications  of  change  '  are 
currently  recovered  through  basic 
transaction  fees.  About  96  percent  of 
retuni  items  and  notifications  of  change 
are  deposited  with  the  Federal  Reserve 
in  paper  form.  As  a  result  return  item 
processing  tends  to  be  an  extremely 
labor  intensive  and  costly  operation  and 
constitutes  a  disproportionately  high 
share  of  ACH  operating  costs.  Assessing 
the  full  costs  of  return  item  processing  to 
institutions  returning  transactions  would 
result  in  the  costs  of  the  ACH  service 
being  assessed  to  users  more  equitably. 
In  addition,  the  e^iciency  of  the  ACH 
mechanism  can  be  improved  by 
assessing  a  fee  for  return  item 
processing  to  encourage  despository 
institutions  to  deposit  automated  return 
items.  Therefore,  the  Board  has 
approved  a  fee  of  $2.50  for  handling 
paper  ACH  return  items  and 
notifications  of  change.  The  Reserve 
Banks  plan  to  begin  converting  ACH 
return  items  and  notifications  of  change 
to  automated  form  on  January  31, 1985, 
and  the  fee  for  handling  these  items  will 
be  implemented  on  that  date. 

While  it  may  be  desirable  to  assess  a 
fee  for  automated  return  items  and 
notifications  of  change,  it  is  not  now 
possible  because  of  operating 
considerations.  The  Reserve  Banks  will 
be  implementing  new  ACH  software  and 
have  discontinued  making  modifications 
to  the  current  ACH  software.  The 
current  software  does  not  provide  the 
capability  to  assess  a  fee  for  automated 
return  items  and  notifications  of  change. 
However,  when  the  new  ACH  software 
is  implemented  the  Board  will  review 
the  possibility  of  assessing  a  fee  for 
automated  return  items  and 
notifications  of  change. 

Cost.  Volume,  and  Revenue  Projections 

At  the  80  percent  recovery  rate. 
Reserve  Bank  conunercial  ACH  costs, 
including  the  PSAF  and  float,  are 
projected  to  amount  to  $18.0  million  for 
1985.  Revenues  are  estimated  at  $18.4 
million,  resulting  in  a  net  revenue 
surplus  of  approximately  $400,000. 

Accordingly,  the  Board  has  approved 
the  following  fee  schedule  for  the 
Federal  Reserve's  ACH  service: 


'  Notificationa  of  change  are  used  by  receiving 
institutions  to  advise  originators  of  recurring 
transactions  about  changes  in  such  elements  •• 
customer's  names  and  account  numbers. 
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The  current  fees  for  corporate  trade 
payments  will  remain  in  effect  Also, 
institutions  having  an  electronic 
connection  «vith  the  Federal  Reserve 
will  be  assessed  monthly  fees  as 
approved  earlier  by  the  Board.  49  FR 
36689. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  15, 1964. 

famw  McAra9, 

Associate  Secretary  of  the  Board. 

(FK  Ooc  St-30M3  Filed  It-ZO-M  8:45  ami 
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Fee  Schedules  for  Federal  Reserve 
Bank  Services;  Wire  Transfer  of  Funds 
and  Net  Settlement 

AOENCT:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Fee  Schedule  for  Wire  Transfers 
of  Funds  and  Net  Settlement  Service. 


lARY:  The  Board  of  Governors  of 
the  Federal  Reserve  System  ("Board") 
has  approved  a  reduction  in  the  basic 
fee  for  originating  or  receiving  a  wire 
transfer  of  funds  from  $0.60  to  $0.55. 
EFFECTIVE  DATE:  December  27, 1984. 
RM  FURTHER  INFORMATION  CONTACT: 
Ellicott  C.  McEntee,  Associate  Director 
(202/452-2231)  or  Florence  M.  Young, 
Manager.  Electronic  Payments  Section 
(202/452-3955),  Division  of  Federal 
Reserve  Bank  Operations;  Gilbert  T. 
Schwartz,  Associate  General  Counsel 
(202/452-3625)  or  Elaine  M.  Boutilier, 
Attorney  (202/452-2418),  Legal  Division. 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  D.C. 
20551. 

SUPKEMENTARY  INFORMATION:  Effective 
September  27. 1964.  the  fee  for 
originating  or  receiving  a  wire  transfer 
of  funds  was  reduced  $0.05  to  a  new 


basic  fee  of  $0.60  per  transfer.  49  FR 
35866.  At  the  same  time,  the  Board 
approved  assessing  fixed  monthly  fees 
to  all  depository  institutions  having  an 
electronic  connection  with  the  Federal 
Reserve  for  one  or  more  priced  services, 
beginning  January  1985.  49  FR  36689. 

When  the  reduction  in  the  basic  fee 
was  approved,  it  was  stated  that  if  the 
Reserve  Banks'  estimates  continued  to 
show  a  net  surplus  for  this  service,  the 
Board  would  consider  a  further 
reduction  in  the  basic  fee  for  originating 
or  receiving  a  wire  transfer  of  funds. 

Based  on  the  Reserve  Banks'  current 
estimates  for  the  full  year  1984,  total 
costs,  including  the  private  sector 
adjustment  factor  ("PSAF'),  are 
expected  to  be  $57.1  million,  and 
revenues  are  anticipated  to  be  $62.4 
million,  resulting  in  a  net  revenue 
surplus  of  $5.3  million.  The  volume  of 
basic  funds  transfers  originated  is 
expected  to  amount  to  41.1  million. 
Accordingly,  the  Board  has  approved  a 
reduction  in  the  basic  fee  for  originating 
or  receiving  a  wire  transfer  of  funds.  All 
other  elements  of  the  current  fee 
schedule  remain  unchanged. 

The  Reserve  Banks'  1985  projections 
indicate  that  total  costs,  including  the 
PSAF.  will  amount  to  S62.8  million. 
Based  on  the  transaction  fee  of  $0.55 
and  on  income  that  will  be  allocated  to 
the  funds  transfer  and  net  settlement 
service  from  fixed  monthly  electronic 
connection  fees,  1985  revenues  are 
expected  to  amount  to  $63.0  million, 
resulting  in  a  net  revenue  surplus  of 
$200,000. 

Accordingly,  the  Board  has  approved 
the  following  fee  schedule  for  the  wire 
transfer  of  funds'and  net  settlement 
service: 


W»iE  Transfer  Of  Funm 

Basic  transtor  ovnatad : tO.SS 

Baac  Innstar  ivcaivad . 0.55 

On-kn«  ongmoton _  5  50 

Tataphona  attviaa 3.00 

NET  STrTLEMCNTl 

Se«ai7ian<  entry $1 .30 

0«4na  satttamanl 8.00 

Talatihuiii  xMa* 3.00 

■In  caaaa  wtiara  n«l  aaWmaol  arrangamantt  raautt  m 
tughar  opeftmg  costs  Itian  those  incurred  tor  starxlard 
■frangamant*.  lAa  Raaarva  Banks  may  astabkah  tiigt<ar  taaa 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  15, 1984. 
famea  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  M-30M0  Filed  11-2D-M:  Mi  ami 
MLUNO  COOC  S210-01-N 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  840-0141] 

Extra-Lat)el  Use  of  New  Animal  Drugs 
in  Food-Producing  Animals; 
AvaiiabNity  of  a  Revised  Compliance 
Policy  Guide 

agency:  Food  and  Drug  Administration. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revising  the 
compliance  policy  guide  entitled  "Extra- 
Label  Use  of  New  Animal  Drugs  in 
Food-Producing  Animals."  This  revision 
clariries  one  of  the  criteria  in  the  guide. 

ADDRESS:  The  revised  guide  is  available 
for  public  examination  at,  and 
comments  and  requests  for  single  copies 
may  be  sent  to.  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  J.  Ballitch.  Center  for  Veterinary 
Medicine  (HFV-230),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-3336. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  May  17, 1984  (49  FR 
20915),  FDA  announced  the  availability 
of  the  compliance  policy  guide  entitled 
"Extra-Label  Use  of  New  Animal  Drugs 
in  Food-Producing  Animals"  prepared 
by  FDA's  Center  for  Veterinary 
Medicine  (CVM). 

The  parertthetical  information  under 
criteria  to  be  met  and  precautions  to  be 
observed  in  the  previous  guide  caused 
some  veterinarians  to  believe  that  FDA 
would  not.  in  any  circumstance,  permit 
use  of  a  drug  in  the  species  for  which 
the  drug  is  not  approved.  This  was  not 
intended  by  CVM.  Therefore,  the 
parenthetical  information  is  being 
deleted. 

The  policy  guide  is  available  for 
public  examination  at.  and  requests  for 
single  copies  may  be  sent  to,  the 
Dockets  Management  Branch  (address 
above).  In  accordance  with  21  CFR 
10.85(d)(3)  and  (i),  any  person  may 
submit  written  comments  on  the  revised 
guide.  Written  comments  should  be  sent 
to  the  Dockets  Management  Branch. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Although  such  comments  will 
be  considered  if  the  guide  is  revised 
again  in  the  future,  the  agency  will  not 
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defer  regulatory  action  pending  any 
such  revision. 

Dated:  November  15. 1984. 

losepb  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

IFK  Doc.  a4-30W7  Filed  11-20-84: 8:45  am| 
HLUNQ  COOC  4iaO-01-M 


IDocket  No.  82M-0294] 

Radionics,  Inc.;  Premartcet  Approval 
Supplement  for  the  Cosman  ICP  Tele- 
Sensor""  and  Cosman  ICP  Tele- 
Monitor "  System 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  Radionics,  Inc., 
Burlington,  MA.  for  premarket  approval, 
under  the  Medical  Device  Amendments 
of  1976.  of  the  Cosman  ICP  Tele-Sensor" 
and  Cosman  ICP  Tele-Monitor* 
System.  The  device  is  indicated  for 
closed  intraventricular  pressure 
monitoring  in  patients  2  years  of  age  and 
older  in  cases  of  brain  tumors  or  brain 
tumor  surgery  where  elevated 
intraventricular  pressure  is  anticipated. 
Use  of  the  device  in  patients  under  2 
years  of  age  is  investigational.  After 
reviewing  the  recommendation  of  the 
Neurological  Devices  Panel  (formerly 
the  Neurological  Device  Section  of  the 
Respiratory  and  Nervous  System 
Devices  Panel),  FDA  notified  the 
applicant  that  FDA  notified  the 
applicant  that  FDA  approved  the 
supplemental  application  because  the 
applicant  had  shown  the  device  to  be 
safe  and  effective  for  use  as 
recommended  in  the  submitted  labeling. 
DATE:  Petitions  for  administrative 
review  by  December  21, 1984. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiviness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Room  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Munzer.  Center  for  Devices 
and  Radiological  Health  (HFZ-430), 
Food  and  Drug  Administration.  8757 
Georgia  Avenue,  Silver  Spring.  MD 
20910.  301-427-7226. 
SUPPLEMENTARY  INFORMATION:  On 
November  1, 1983.  Radionics.  Inc.. 
Buriington,  MA  01803.  submitted  to  FDA 
a  supplemental  application  for 
premarket  approval  of  the  Cosman  ICP 
Tele-Sensor"  and  Cosman  ICP  Tele- 


Monitor*  System.  The  device  is  an 
implanted  intracranial  pressure  sensor 
and  monitor.  The  device  is  indicated  for 
closed  intraventricular  pressure 
monitoring  in  patients  2  years  of  age  and 
older  in  cases  of  brain  tumors  or  brain 
tumor  surgery  where  elevated 
intraventricular  pressure  is  anticipated. 
Use  of  the  device  in  patients  under  2 
years  of  age  is  investigational.  On 
February  24, 1984.  the  then  Neurological 
Device  Section  of  the  Respiratory  and 
Nervous  System  Devices  Panel,  an  FDA 
advisory  committe,  reviewed  and 
recommended  approval  of  the 
supplemental  application.  (On  April  24, 
1984.  the  Neurological  Device  Section  of 
the  Respiratory  and  Nervous  System 
Devices  Panel  was  terminated. 
Concurrently.  FDA  established  the 
Neurological  Devices  Panel  (see  49  FR 
17446;  April  24. 1984).)  On  October  19. 
1984.  FDA  approved  the  supplemental 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  O^ice  of  Device 
Evaluation,  Center  for  Devices  and 
Radiological  Health. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  FDA  based 
its  appproval  is  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  is  available  from  that  office  upon 
written  request.  Requests  should  be 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  > 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at  the 
Center  for  Devices  and  Radiological 
Health — contact  Robert  F.  Munzer 
(HFZ-430).  address  above. 

Opportunity  for  Administrative  Review 

Section  S15(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d){3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
FDA's  decision  to  approve  this 
supplemental  application.  A  petitioner 
may  request  either  a  formal  hearing 
under  Part  12  (21  CFR  Part  12)  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
supplemental  application  and  of  FDA's 
action  by  an  independent  advisory 
committee  of  experts,  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  of  FDA's  action  under 
S  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee]  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of  ^ 

material  fact  for  resolution  through 


administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  21, 1984.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  November  15. 1984. 

loaeph  P.  Hile. 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FR  Ooc  »t-304«e  Filed  n-aO-84  8:45  em] 
aiLLINQ  COOC  41f»41-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Fallon  Paiute-Shoshone  Indian 
Reservation,  Nevada;  Amendment  to 
Federal  Indian  Liquor  Laws 

This  notice  is  published  in  accordance 
with  authority  delegated  by  the 
Secretary  of  Uie  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 
and  in  accordance  with  the  Act  of 
August  15. 1953. 67  Stat.  586, 18  U.S.C. 
1161. 1  certify  that  Ordinance.  No.  IX  was 
duly  adopted  by  the  Fallon  Business 
Council  on  May  9, 1984.  Ordinance  No. 
IX  amends  a  previous  ordinance 
adopted  by  the  Fallon  Business  Council 
which  was  published  on  January  27. 
1972.  37  FR  1253.  The  instant  ordinance 
relates  to  the  application  of  the  federal 
Indian  liquor  laws  within  the  areas  of 
Indian  country  under  the  jurisdiction  of 
the  Fallon  Paiute-Shoshone  Tribes.  It 
reads  as  follows: 
|ohn  W.  Fritz. 
Acting  Assistant  Secretary — Indian  Affairs. 

Resolution  No.  84-F-33 

Whereas:  The  Fallon  Business  Council 
being  a  recognized  governing  body  of 
the  Constitution  of  the  Fallon  Paiute- 
Shoshone  Tribe  of  which  does  exercise 
the  privileges  and  powers  of  self- 
government  to  conserve  and  develop  our 
resources  for  the  social  economic  well 
being  of  our  tribe;  and 
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Whereas:  The  Fallon  Business  Council 
on  ]uly  12. 1983  did  establish  a  board 
known  as  the  Law  A  Order  Committee 
of  the  Fallon  Paiute-Shoshone  Tribe 
whose  primary  duty  is  to  review  and  if 
necessary  to  amend,  revise,  and  update 
the  Law  and  Order  Codes  of  the  Fallon 
Paiute-Shoshone  Tribe;  and 

Whereas:  The  Law  and  Order 
Committee  did  review,  amend,  revise 
and  update  Ordinance  IX  of  the  Fallon 
Paiute-Shoshone  Tribe  known  as  the 
Liquor  Ordinance:  and 

Whereas:  The  Law  and  Order 
Committee  did  bring  before  the  Fallon 
Business  Council  such  revised  ordinance 
for  approval;  and 

Whereas:  The  Fallon  Business  Council 
did  approve  and  cause  such  revised 
ordinance  to  be  posted  publicly  for  a 
period  of  thirty  days  for  commen^,  and 

Whereas:  At  termination  of  the  thirty 
days,  no  comment  was  received 
desirous  of  any  change; 

Therefore  be  it  resolved:  That  the 
ordinance  of  the  Law  &  Order  Code, 
Title  Nine,  Liquor  Ordinance,  is  hereby 
amended,  revised,  and  updated  as  per 
attached. 

Certificatioa 

At  a  duly  held  meeting  of  the 
governing  body  of  the  Fallon  Paiute- 
Shoshone  Tribe,  consisting  of  7 
members  of  which  4  constitutes  a 
quorum  was  present  on  this  9th  day  of 
May  1984,  and  voted  5  for,  0  against,  1 
abstention  in  the  adoption  of  the 
foregoing  resolution  by  the  powers 
invested  in  its  Constitution  and  By- 
Laws. 
Vicki  Rosse, 

Secretary/Treasurer,  Fallon  Business 
Council. 

Recommended  Approval: 

Ray  Albert 

Acting  Superintendent 
Date:  June  21. 1984 

Fallon  Paiute-Shoshone  Tribe 

An  ordinance,  pursuant  to  18  U.S.C. 
1161  (1966).  amending  Ordinance  No.  K 
enacted  on  November  9, 1971  and 
published  in  the  Federal  Register  on 
January  27, 1972,  regulating  the 
possession  and  sale  of  intoxicating 
beverages  within  the  exterior 
boundaries  of  the  Fallon  Paiute- 
Shoshone  Reservation  and  Colony. 
Nevada. 

Be  it  enacted  by  the  Business  Council 
of  the  Fallon  Reservation  and  Colony, 
Nevada,  that  the  following  provisions 
shall  regulate  and  govern  the  possession 
and  sale  of  introxicating  beverages 
within  the  exterior  boundaries  of  the 
Fallon  Reservation  and  Colony: 


Section  1.  Purpose  and  Definitions 

(a)  Pursuant  to  25  CFR  11.1(e)  (1982), 
this  ordinance  pre-empts  the  provision 
of  25  CFR  11.55  (1982).  This  ordinance 
regulates  and  governs  the  sale  and 
possession  of  intoxicating  beverages 
within  the  exterior  boundaries  of  the 
Fallon  Reservation  and  Colony  and  the 
provisions  of  25  CFR  11.55  (1982)  do  not 
apply. 

(b)  As  used  in  this  ordinance, 
"intoxicating  beverages"  means  liquor, 
beer,  wine,  and  every  liquid  containing 
one-half  of  one  percent  or  more  alcohol 
by  volume  and  which  is  used  for 
beverage  purposes. 

Section  2.  Possession  of  Intoxicating 
Beverages 

(a)  The  possession  of  intoxicating 
beverages  by  any  person  twenty-one 
(21)  years  of  age  or  older  shall  be  lawful 
within  the  exterior  boundaries  of  the 
Fallon  Reservation  and  Colony  except 
as  otherwise  provided  herein. 

(b)  It  is  unlawful  for  any  person  under 
the  age  of  Twenty-one  (21)  years  to 
purchase,  possess,  or  consume 
intoxicating  beverages. 

Section  3.  Furnishing  Intoxicating 
Beverages  Unlawful 

(a)  It  is  unlawful  for  any  person  to 
sell,  deliver,  give  away,  or  otherwise 
furnish  any  intoxicating  beverage  to  any 
person  who  is  under  the  influence  of 
intoxicating  beverages. 

(b)  It  is  unlawful  for  any  person  to 
sell,  deliver,  give  away,  or  otherwise 
furnish  any  intoxicating  beverage  to  any 
person  under  the  age  of  twenty-one  (21) 
years,  or  to  leave  or  deposit  any 
intoxicating  beverage  in  any  place  with 
the  intent  that  the  same  shall  be 
procured  by  any  person  under  the  age  of 
twenty-one  (21)  years. 

Section  4.  Penalty  Applicable  to 
Unlawful  Possession  or  Furnishing  of 
Intoxicating  Beverages 

(a)  Any  Indian  who  violates  any 
provision  of  section  2  or  section  3  shall 
be  deemed  guilty  of  an  offense  and  upon 
conviction  thereof  shall  be  punished  by 
a  fine  of  not  more  than  $300.00,  or  by 
sentence  to  imprisonment  for  not  more 
than  150  days,  or  boih  fine  and 
imprisonment. 

(b)  Any  non-Indian  who  violates  any 
provision  of  section  2  or  section  3  shall 
be  referred  to  the  State  of  Nevada  and/ 
or  federal  law  enforcement  authorities 
for  prosecution  under  applicable  law. 

Section  5.  Sale  of  Intoxicating 
Beverages 

(a)  It  shall  be  lawful  for  any  person 
twenty-one  years  of  age  or  older  to  sell 
intoxicating  beverages  within  the 


exterior  boundaries  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Provided,  that  the  person  selling 
intoxicating  beverages  or  the  employer 
of  the  person  selling  intoxicating 
beverages  has  obtained  a  valid  tribal 
liquor  license  issued  by  the  Fallon 
Reservation-Colony  Business  Council,  in 
addition  to  any  other  license  which  may 
be  required. 

(b)  The  tribal  liquor  license  will 
authorize  the  holder  thereof  or  an 
employee  of  the  holder  to  sell 
intoxicating  beverages  at  places 
specifically  identified  in  the  tribal  liquor 
license.  The  tribal  liquor  license  will 
also  specifically  authorize  the  holder 
thereof  or  an  employee  of  the  holder  to 
sell  intoxicating  beverages  in  retail 
packages,  by  the  drink  for  consumption 
on  the  premises,  or  both. 

Section  6.  Application  Process  for  Tribal 
Liquor  License 

(a)  All  applications  for  a  tribal  liquor 
license  must  be  submitted  to  the  Fallon 
Reservation-Colony  Business  Council. 

(b)  If  the  application  is  denied,  the 
decision  of  the  Fallon  Reservation- 
Colony  Business  Council  may  be 
appealed  by  the  applicant  to  the  Fallon 
Tribal  Court.  The  applicant  will  have  the 
burden  of  proving  by  clear  and 
convincing  evidence  that  the  application 
was  wrongfully  denied. 

(c)  If  the  application  is  granted,  a 
tribal  liquor  hcense  will  be  issued  by  the 
Fallon  Reservation-Colony  Business 
Council  after  the  payment  of  the 
required  tribal  liquor  license  fee.  The 
tribal  liquor  license  must  set  forth  the 
name  of  the  license  holder,  the  location 
and  description  of  the  building,  room,  or 
other  premises  where  sales  of 
intoxicating  beverages  may  be  made, 
and  whether  sales  may  be  made  in  retail 
packages,  by  the  drink  for  consumption 
on  the  premises,  or  both. 

(d)  All  required  licenses  must  be 
displayed  in  a  conspicuous  place  within 
the  building,  room,  or  other  premises 
where  intoxicating  beverages  are  sold. 

(e)  The  tribal  liquor  license  will  be 
issued  for  a  period  of  one  year. 

(f)  Once  each  year,  through 
appropriate  resolutions,  the  Fallon 
Reservation-Colony  Business  Council 
will  determine  what  information  is 
required  in  the  tribal  liquor  license 
application  and  the  amount  of  the  tribal 
liquor  license  fee. 

Section  7.  Penalty  Applicable  to  Sale  of 
Intoxicating  Beverages 

(a)  Any  Indian  who  sells  intoxicating 
beverages  in  violation  of  section  5  shall 
be  deemed  guilty  of  an  offense  and  upon 
conviction  thereof  shall  be  punished  by 
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a  fine  of  not  more  than  $300.00.  or  by 
sentence  to  impriscHunent  for  not  more 
than  150  days,  or  both  such  fine  and 
imprisonment 

(b)  Any  non-Indian  who  sells 
intoxicating  beverages  in  violation  of 
section  5  shall  be  referred  to  the  State  of 
Nevada  and /or  federal  law  enforcement 
authorities  for  prosecution  under 
applicable  law. 

(c)  If  any  holder  or  the  employee  of 
any  holder  of  a  tribal  liquor  license 
violates  the  provisions  of  section  2  or 
section  3,  the  tribal  Hquor  license  may 
be  revoked  by  the  Fallon  Reservation- 
Colony  Business  Council. 

(d)  Any  person  whose  license  is 
revoked  under  this  section  shall  have 
the  right  to  appeal  the  decision  of  the 
Fallon  Reservation-Colony  Business 
Council  to  the  Fallon  Tribal  Court.  The 
former  license  holder  will  have  the 
burden  of  proving  by  clear  and 
convincing  evidence  that  the  license 
was  wrongfully  revoked. 

(FR  Doc  M-»M73  RM  ll-S^M:  «.4S  an)  ' 
MLLIMO  COOC  4310-01-11 


Bureau  of  Land  ManaQement 
[NM-5«259] 

Navajo  Relocation  Exchange  Amended 
Notice;  Dona  Ana  County.  NM 

Correction 

In  FR  Doc.  84-28573  beginning  on  page 
43594  in  the  issue  of  Tuesday,  October 
30, 1984,  make  the  following  corrections: 

1.  On  page  43594.  in  the  second 
column,  the  following  line  should  be 
added  as  the  first  line  of  the  "Roberts 
Rauch"  descriptien: 

Township  21  North,  Range  29  East, 
G&SRBAM 

2.  On  the  same  page,  in  the  third 
column,  is  the  description  for  "Township 
20",  the  following  line  should  be  added 
between  the  entries  for  "S«h;.  6"  an<i 
"Sec.  8": 

Sec.  7,  Lots  1,2.3,4.  E'/aW'^.  E'/a; 

3.  On  the  same  page  and  in  the  same 
column,  the  etitry  between  "Sec.  18"  and 
"Sec.  20"  reading  "Sec.  29",  should  read 
"Sec.  19". 

BHJJNO  CODE  1S0S-01-M 


Richfield  District  Grazing  Advisory 
Board;  Meeting 

agency:  Bureau  of  Land  Management, 
Interior  Department. 
\ction:  Richfield  District  Grazing 
Advisory  Board  Meeting. 

SUMMAHY:  Notice  is  hereby  given,  in 
accordance  with  Pub.  L  94-579  that  a 


meeting  of  the  Richfield  District  Grazing 
Advisory  Board  will  be  held  December 
20, 1984  at  9«)  A.M.  in  the  BLM  District 
Office,  150  East  900  North,  Richfield, 
Utah  84701. 

Agenda  for  the  Board  meeting  will  be: 

1.  Final  ranking  of  Districts  range  projects. 

2.  Review  of  East  Piut  Allotment  grazing 
problems. 

3.  Winter  road  maintenance  problems. 

4.  Sheep  trailing  and  potential  fbotrot 
situation. 

5.  Winter  grazing  condition. 

6.  Arrange  next  meeting.  t 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  1:00 
P.M.  and  2:00  P.M.  or  file  written 
statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager.  Bureau  of  Land 
Management,  150  East  900  North, 
Richfield,  Utah  84701. 

Summary  minutes  of  the  Board 
Meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproductions 
during  regular  business  hours  within  30 
days  following  the  meeting, 
Donald  L  Pendleton.  ^- 

District  Manager. 
November  13, 1984. 

|FK  Doc  S4-  Pll«d  SM70-11J0.S4:  ft«S  •«)  ^ 
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Wyoming;  Adoption  of  Hnal 
Environmental  Impact  Statement  on 
Thermopolis-Alcova-Casper 
Transmission  Line  Project 

November  13, 1984. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Adoption  of  Final 
Environmental  Impact  Statement  for 
Thermopolis-Alcova-Casper  Electrical 
Transmission  Line  Project. 

summary:  Pursuant  to  1506.3  (a),  (b), 
and  (c)  of  the  National  Environmental 
Policy  Act  of  1969  and  the  Regulations     ' 
for  Implementing  the  Provisions  of  the 
National  Environmental  Policy  Act  43 
CFR  Parts  1500-1508,  notice  is  hereby 
given  that  the  Bureau  of  Land 
Management,  U.S.  Department  of  the 
Interior,  has  adopted  the  final 
environmental  impact  statement  for  the 
purpose  of  constructing  and  maintaining 
152  miles  of  new  230  kv  of  which  136 
miles  will  be  230/345  kv  line  to  replace 
two  existing  but  deteriorating  69  kv  lines 
as  described  in  the  FEIS  prepared  by  the 
Department  of  Energy,  Western  Area 
Power  Administration  and  released 
November  1984  (No.  DOE/EIS  Olpl-F). 


The  final  impact  statement  analyses 
the  impacts  that  would  result  from  the 
construction,  operation,  and 
maintenance  of  the  Thermopohs- 
Alcova-Casper  Transmission  Line 
Project. 

The  comments  made  by  the  Bureau  of 
Land  Management  (BLM)  on  the  draft 
statement  were  adequately  addressed  in 
the  final.  No  new  issues  were  raised 
between  the  draft  and  the  final,  and  a 
BLM  evaluation  of  both  the  draft  and 
final  EIS  concluded  that  the  documents 
contents  and  analyses  were  adequate 
for  adoption. 

Adoption  of  the  FEIS  by  BLM  will  be 
considered  official  30  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Any  comments  or  exceptions 
which  could  a^ect  the  adoption  should 
be  forwarded  to:  State  Director, 
Wyoming  (934),  P.O.  Box  1828. 
Cheyenne,  Wyoming  82003,  within  the 
30-day  period. 

HilluyA.Odaa.  ' 

State  Dinctor,  Wyoming. 

[FR  Doc  S4-304M  PiM  tl-ao-M:  8:45  wb| 
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Minerals  Management  Service 

Oil  and  Gas  and  Sulphur  Operatione  in 
the  Outer  Continental  Shelf;  Chevron 
U.SJLInc 

agency:  Minerals  Management  Service, 
Interior.  ,i 

action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document. 

SUMMARY:  This  Notice  announces  that 
Chevron  U.S^.  Inc.,  Unit  Operator  of 
the  Main  Pass  Block  299  Federal  Unit 
Agreement  No.  14-08-0001-8850, 
submitted  on  November  8, 1984.  a 
proposed  Development  Operations 
Coordination  Document  describing  the 
activities  it  proposes  to  conduct  on  the 
Main  Pass  Block  299  Federal  unit. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Regional  Director,  Gulf 
of  Mexico  Region,  Minerals 
Management  Service,  3301  N.  Causeway 
Blvd.,  Room  147,  Metairie,  Louisiana 
70002 

FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Records 
Management  Section,  Room  143,  open 
weekdays  9K)0  a.m.  to  3:30  p.m.  3301  N. 
Causeway  Blvd..  Metairie.  Louisiana 
70002.  phone  (504)  838-0519. 
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SUPPLEMENTARY  iNFOftMATiOM:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  the  proposed  development 
operations  coordination  document 
available  to  affected  States,  executives 
of  affected  Iqcal  governments,  and  other 
interested  parties  became  elective  on 
December  13, 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in  a 
revised  Section  25a34  of  Title  30  of  the 
Code  of  Federal  Regulations. 

Dated  Noveinl>er  14. 1984. 

John  L.  Rankin,  . 

Regional  Director,  Gulf  of  Mexico  Region. 

ini  Doc  M-aOSZS  FiM  11-20-M:  8:4s  un) 
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Offlc*  of  Surface  Mining  Reclamation 
and  Enfofcatnant 

AvaMabWty  of  Draft  Compratiensiva 
Environmental  Impact  Statement  and 
PvltMc  Hearing  on  Permitting  Under  the 
Tennesaee  Federal  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  availability  of  draft 
comprehensive  environmental  impact 
statement  and  pubhc  hearing. 


r  The  Office  of  Surface  Mining 
(OSM)  is  making  available  for  public 
review  and  comment  a  draft 
environmental  impact  statement  (EIS) 
on  permitting  under  the  Tennessee 
Federal  Program.  This  EIS  has  been 
prepared  to  analyze  comprehensive 
impacts  to  the  human  environment  that 
would  result  from  decisions  by  OSM  on 
individual  permit  applications  for 
surface  coal  mining  operations  under  the 
Federal  regulatory  program  for 
Tennessee.  A  public  hearing  will  be  held 
to  obtain  comments  on  this  draft  EIS.  All 
interested  parties  are  invited  to  attend 
this  hearing  to  give  their  conmients. 
DATES:  Comment  period:  The  comment 
period  for  the  draft  EIS  will  extend  until 
5K)0  p.m.  (eastern  time)  on  January  18, 
1985. 

Public  hearing:  A  public  hearing  on 
the  draft  EIS  will  be  held  on  January  8. 
1985.  at  7KX)  p.m..  in  Knoxville, 
Tennessee. 

ADOMESSES:  Written  Comments:  Hand 
deliver  or  mail  to  the  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interior. 
Division  of  Permit  and  Environmental 
Analysis,  Room  134,  Interior  South 
Building,  1951  Constitution  Avenue. 
NW.,  Washington.  D.C.  20240. 

Public  hearing:  Tennessee  Ballroom, 


Holiday  Inn.  World's  Fair.  525  Henley 
Street.  Knoxville.  Tennessee  37902. 

Availability  of  copies:  Copies  of  the 
draft  EIS  are  available  at  the  following 
OSM  offices: 

Office  of  Surface  Mining.  U.S. 

Department  of  the  Interior.  Room  134. 

Interior  South  Building,  1951 

Constitution  Avenue,  NW.. 

Washington.  D.C.  20240.  (telephone: 

202-343-5854). 
Knoxville  Field  Office.  Office  of  Surface 

Mining.  U.S.  Department  of  the 

Interior,  530  Gay  Street.  Suite  500, 

Knoxville.  Tennessee  37902. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Mark  A.  Boster.  Office  of  Surface 
Mining.  Room  134.  Interior  South 
Building.  1951  Constitution  Avenue,      I 
Washington,  D.C.  20240.  (telephone:  202- 
343-5854). 

SUPPLEMENTARY  INFORMATION:  Written 

comments:  Written  comments  should  be 
as  specific  as  possible.  OSM  appreciates 
all  comments,  but  those  most  useful  and 
likely  to  influence  decisions  in  the 
preparation  of  the  final  EIS  are  those 
that  provide  facts  and  analyses  to 
support  any  recommendations  or' 
conclusions.  OSM  cannot  assure  that 
written  comments  received  after  the 
time  indicated  under  DATES  or  at 
locations  other  than  that  in  Washington. 
D.C.  indicated  under  ADDRESSES,  Will 
be  considered  or  included  in  the 
preparation  of  the  final  EIS. 

Public  hearings:  Filing  of  written 
statements  by  commenters  at  the  time  of 
the  hearing  is  requested  and  will  greatly 
assist  the  transcribers.  Submission  of 
written  statements  in  advance  of  the 
hearing  will  allow  OSM  officials  to 
prepare  appropriate  questions.  The 
public  hearing  will  continue  on  the 
specified  date  until  all  persons  who  are 
present  in  the  audience  and  wish  to 
comment  have  been  heard. 

Background 

In  accordance  with  the  provisions  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  Pub.  L  95-87 
(SMCRA).  OSM  implemented,  on 
October  1. 1984.  a  Federal  program  for 
the  regulation  of  surface  coal  mining 
operations  in  the  State  of  Tennessee. 
The  purpose  of  this  EIS  is  to  analyze  the 
cumulative  impacts  of  decisions  by 
OSM  on  permit  applications  for  coal 
mining  under  this  Federal  program  for 
Tennessee.  The  analysis  provides 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  for  decisions  on  permit 
applications  for  existing  and  proposed 
operations  in  Tennessee.  In  addition. 


this  EIS  will  form  the  basis  for  NEPA 
compliance  for  future  decisions  on 
permit  applications. 

Alternatives 

The  decisions  available  to  OSM  with 
regard  to  individual  mining  and 
reclamation  permit  applications  are 
approval  of  the  application,  approval 
with  conditions  to  meet  the 
requirements  of  SMCRA,  disapproval  of 
the  permit,  and  no  action.  The  no  action 
decision  is  not  available  to  OSM  as  an 
alternative,  because  the  Secretary  is 
required  to  make  decisions  on  all 
applications. 

OSM  has  evaluated  a  range  of 
permitting  alternatives  to  estimate 
annual  acreage  disturbed  in  Tennessee, 
and  by  this  means  has  estimated  the 
resulting  cumulative  impacts  of 
individual  permitting  decisions.  For  the 
purpose  of  the  cumulative  impacts 
analysis,  it  has  been  estimated  that 
OSM  would  be  able  to  make  the 
necessary  findings  for  nearly  100 
percent  of  all  pending  and  new 
applications  for  mining  permits.  In 
addition,  a  lower  range  of  permit 
approvals  that  result  in  70  percent  of 
current  annual  disturbance  and  an  upper 
range  of  130  percent  have  been 
analyzed. 

Dated:  November  IS.  1984. 

Drent  Wahlquist 

Assistant  Director.  Technical  Senices  and 
Research. 

|FR  Doc  84-30494  Filed  n-a>-M;  BM  ub| 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  international  Development 

Senior  Executive  Service; 
Performance  Review  Board;  Members 

October  29. 1964. 

On  or  about  October  29, 1984.  the 
following  persons  will  be  added  as 
members  to  the  Performance  Review 
Board: 

Julius  W.  Becton 

Walter  H.  Bollinger 

Joan  Dudik-Gayoso 

Du^  G.  Gillespie 

|an  Barrow, 

Executive  Secretary.  Performance  Review 

Board,  Agency  for  International  Development 

(PR  Doc  M-30S30  Filed  11-20-M;  ftiS  anj 
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INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  0MB 
Review 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Commission  has 
submitted  a  proposal  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review. 

Purpose  of  Information  Collection 

The  proposed  information  collection  is 
for  use  by  the  Commission  in  connection 
with  the  investigation  of  processed 
mushrooms  (Inv.  No.  332-84)  pursuant  to 
section  332(g)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(g)),  in  accordance  with  a 
request  by  the  President  on  March  10. 
1977.  and  amplified  by  the  Office  of  the 
United  States  Trade  Representative  in  a 
letter  of  March  30, 1977. 

Summary  of  Proposals 

(1)  Number  of  forms  submitted:  One. 

(2)  Title  of  form:  Processed 
Mushrooms — Quarterly  Report  on 
Production,  Sales,  and  Inventories. 

(3)  Type  of  request:  Extension  of 
expiration  date. 

(4)  Frequency  of  use:  Quarterly. 

(5)  Description  of  respondents:  U.S. 
mushroom  processors. 

(6)  Estimated  number  of  respondents: 
40. 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  40  per  quarter. 

(8)  Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm. 

Additional  Information  or  Comment 

Copies  of  the  proposed  form  and 
supporting  documents  may  be  obtained 
from  Tim  McCarty,  USITC  (tel.  no.  202- 
724-1753).  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Francine 
Picoult,  Desk  Officer  for  the  U.S. 
International  Trade  Commission.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  comments  will 
prevent  you  from  submitting  them 
promptly  you  should  advise  OMB  of 
your  intent  as  soon  as  possible.  Copies 
of  any  comments  should  be  provided  to 
William  Fry,  United  States  International 
Trade  Commission.  701  E  Street  NW., 
Washington,  D.C.  20436. 

Issued:  November  14. 1984. 


By  order  of  the  Commission. 
Kennetli  R.  Mason, 

Secretary.  '  j 

|FR  Doc.  aOSir  Filed  11-20-M:  8:4S  ainl 
BILUNQ  COOC  T020-ei-«i 

[Investigation  No.  701-TA-223  (Prellmlnwy) 
Agricultural  Tillage  Tools  From  Brazil 

Determination 

On  the  basis  of  the  record '  developed 
in  investigation  No.  701-TA-223 
(Preliminary),  the  Commission 
determines,*  pursuant  to  section  703(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671(a)).  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  threatened  with  material  injury 
by  reason  of  imports  from  Brazil  of 
agricultural  tillage  tools,  provided  for  in 
item  666.00  of  the  Tariff  Schedules  of  the 
United  States,  which  are  alleged  to  be 
subsized  by  the  Government  of  Brazil. 

Background  ' 

On  September  28. 1984.  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  IngersoU 
Products  Corp.  of  Chicago.  IL,  Empire 
Plow  Co.  of  Cleveland,  OH.  and  Nichols 
Tillage  Tools  of  Sterling,  CO.  alleging 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  subsidized 
imports  of  agricultural  tillage  tools  from 
Brazil.  Accordingly,  effective  September 
28, 1984,  the  Commission  instituted 
preliminary  countervailing  duty 
investigation  No.  701-TA-223 
(Preliminary).  . 

Notice  of  the  institution  of  the         | 
Conimission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  on  October  15. 1984  (49 
FR  40231).  A  pubUc  conference  was  held 
in  Washington,  DC.  on  October  25. 1984, 
and  ail  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its  report 
on  this  investigation  to  the  Secretary  of 
Commerce  on  November  13, 1984.  A 
public  version  of  the  Commission's 
report.  Agricultural  Tillage  Tools  from 
Brazil  (investigation  No.  701-TA-223 
(Preliminary),  USITC  Publication  1609. 


November  1984)  contains  the  views  of 
the  Commission  and  information 
developed  during  the  investigation. 

Issued:  November  13. 1984. 
By  Order  of  the  Commission. 
Kenneth  R.  Masco. 

Secretary. 

jFR  Doc  a4~30S21  Filed  11-20-64:  8:4S  ami 
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[InvMtlgatlon  No.  7S1-TA-206 
(Preliminary)! 

Fabric  and  Expanded  Neoprene 
laminate  From  Japan 

Determination 

On  the  basis  of  the  record  '  developed 
in  investigation  No.  731-TA-206 
(Preliminary),  the  Commission 
determines,*  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a)),  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  irom  Japan  of  fabric  and 
expanded  neoprene  lamiante  (except  for 
fabric  and  expanded  neoprene  laminate 
containing  metallic  oxides),  provided  for 
in  items  355.81,  355.82,  359.50,  and  359.60 
of  the  Tariff  Schedules  of  the  United 
States,  which  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV). 

Background 

On  September  28, 1984.  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Rubatex 
Corp..  Bedford.  VA.  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  LTFV 
imports  of  fabric  and  expanded 
neoprene  laminate  from  Japan. 
Accordingly,  effective  September  28. 
1984.  the  Commission  instituted 


■  The  "record"  is  defined  in  |  207.2(i)  of  the 
Committion'i  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 

■Chairman  Stem  and  Vice  Chairman  Liebeler 
dissenting. 


■The  "reoord"  is  defined  in  |  207.2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 

'  Chairwoman  Stem  determines  as  follows: 

(1)  There  is  reasonable  indication  of  material 
injury  to  a  domestic  industry  consisting  of 
production  of  petitoner's  grade  R-1400-N  fabric  and 
expanded  neoprene  laminate  and  any  other 
comparable  domestically  produced  material  in 
thicknesses  of  X*  inch  or  greater 

(2)  There  is  reasonable  indication  of  material 
retardation  of  a  domestic  industry  consisting  of 
petitioner's  grade  R-131-N  fabric  and  expanded 
neoprene  laminate  and  any  other  comparable 
domestically  produced  material  in  thicknesses  of  X* 
inch  or  greater  and 

(3)  There  is  no  reasonable  indication  of  material 
injury,  threat  thereof,  or  material  retardation 
regarding  domestic  industries  consisting  of 
production  moat  similar  in  characteristics  and  uses 
to  fabric  and  expanded  neoprene  laminate  in 
thicknesses  less  than  \t  inch  and  to  fabric  and 
expanded  neoprene  laminate  containing  metallic 
oxides. 
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preliminary  antidumping  investigation 
No.  731-TA-206  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notices  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission. 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  on 
October  11. 1984  (49  FR  39924).  A  public 
conference  was  held  in  Washington,  DC 
on  October  22. 1984.  and  all  peraons 
who  requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
coimsel. 

The  Commission  transmitted  its 
determiation  in  this  investigation  to  the 
Secretary  of  Commerce  on  November  13. 
1984.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  1608 
(November  1984),  entitled  "Investigation 
No,  731-TA-206  (Preliminary).  Fabric 
and  Expanded  Neoprene  Laminate  from 
Japan." 

By  Order  of  the  Commission. 

Issued:  Novemt>er  13, 1984. 
KwuMth  R.  Maaoa. 
Secretary. 

(in  Dae  St-MBM  FIM  11-aD-M:  M(  ut] 


(Investigation  Na  337-TA-179] 

Certain  Spherical  Roller  Bearings  and 
Components  Thereof;  Commission 
Decision  not  to  Review  Initial 
Determination  of  no  Violation  of 
Section  337  of  the  Tvlff  Act  of  1930 

agency:  International  Trade 

Commission. 

ACTION:  Nonreview  of  initial 

determination. 


n  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  an  initial  determination  (ID)  that 
there  is  no  violation  of  section  337  of  the 
Tariff  Act  of  1930  in  the  above- 
captioned  investigation  based  on  a 
finding  that  the  patent  in  controversy, 
U.S.  Letters  Patent  3,996,753  (753  patent) 
is  invalid  for  failure  to  meet  the 
ret^uirements  of  35  U.S.C.  112. 
FOii>ufrrHER  iNFomiATiON  contact: 
Frank  J  Schuchat,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  (202)  523- 
1628. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's  action  is 
contained  in  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  in  S  210.53- 
210.56  of  the  Commission's  Rules  of 
Practice  and  Procedure.  (19  CFR  210.53- 
210.56). 


The  Commission  instituted  this 
investigation  in  response  to  a  complaint 
filed  by  SKF  Industries  Inc.  (SKF).  King 
of  Prussia,  Pennsylvania,  seeking  an 
investigation  to  determine  whether  there 
is  a  violation  of  section  337  in  the 
importation  of  certain  spherical  roller 
bearings  and  components  thereof,  into 
the  United  States,  or  in  their  sale,  by 
reason  of  alleged  infringement  of  claims 
1-4, 11, 12. 16. 17. 19-23.  25,  26,  28,  or  29 
of  the  '753  patent.  Complainant  SKF 
alleged  that  the  effect  or  tendency  of  the 
unfair  acts  was  to  destroy  or 
substantially  injure  an  industry, 
evidently  and  economically  operated, 
in  the  United  States.  SKF  requested 
issuance  of  a  permanent  exclusion  order 
an  a  permanent  cease  and  desist  order. 

Two  firms  were  named  as 
respondents:  (1)  FAG  Bearings 
Corporation,  Stamford,  Connecticut,  and 
(2)  FAG  Kugelfischer  George  Schafer  & 
Co..  Schweinfurt.  Federal  Republic  of  ^ 
Germany.  A  notice  of  investigation  was 
issued  and  published  in  the  Federal 
Register  of  January  11, 1984.  (49  FR 
1433-34). 

A  hearing  was  held  before  the 
presiding  officer  from  July  31, 1984  to 
August  10. 1984.  Appearances  were 
made  by  counsel  for  SKF  and  counsel 
for  respondents  and  by  the  Commission 
investigative  attorney. 

On  October  12. 1984.  the  presiding 
officer  issued  an  ID  that  there  is  no 
violation  of  section  337  in  the 
importation  or  sale  of  the  spherical 
roller  bearings  under  investigation. 
Specifically,  the  presiding  officer  found 
the  753  patent  is  invalid  under  35  U.S.C. 
112. 

Complainant  SKF  filed  a  petition  for 
review  of  the  presiding  officer's 
determination  on  October  2. 1984.  On 
that  same  date,  respondents  filed  a 
contingent  petition  for  review.  No  other 
petitions  or  agency  comments  were 
received. 

Copies  of  the  public  version  of  the  ID 
and  all  other  nonconfidential  documents 
in  the  record  of  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  (202)  523-0161. 

By  Order  of  the  Commission. 
Issued  by:  November  15. 1984. 

KeniMth  R.  Mason. 

Secrelary. 

|FR  Doc.  S4-3062S  Filed  11-20-84: 1:45  (ml 
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[332-201] 

Conditions  of  Competition  Affecting 
the  U.S.  Gulf  and  South  Atlantic 
Shrimp  industry 

AGENCY:  International  Trade 
Commission. 

action:  At  the  request  of  the  United 
States  Trade  Representative  (USTR),  the 
Commission  has  instituted  investigation 
No.  332-201  under  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)),  for 
the  purpose  of  gathering  and  presenting 
information  on  the  competitive  and 
economic  factors  affecting  the 
performance  of  the  U.S.  Gulf  and  South 
Atlantic  shrimp  industry. 

EFFECTIVE  DATE:  November  8, 1984. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Doug  Newman,  Mr.  Roger  Corey,  or 
Ms.  Rose  Steller,  Agriculture,  Fisheries, 
and  Forest  Products  Division,  U.S. 
International  Trade  Commission  , 
Washington,  D.C.  20436,  telephone  202- 
724-0087.  202-724-1759.  or  202-724-2862. 
respectively. 

Background 

The  USTR  requested  on  October  5, 
1984,  that  the  Commission  investigate 
the  competitive  conditions  affecting  the 
performance  of  the  U.S.  Gulf  and  South 
Atlantic  shrimp  industry.  The  USTR 
specified  that  the  investigation  cover 
warm  water  white,  pink,  and  brown 
shrimp  in  the  common  product  forms  of 
fresh,  chilled,  frozen,  and  prepared  or 
preserved.  To  the  extent  possible,  the 
study  will  provide  information  on  the 
structure  of  the  U.S.  Gulf  and  South 
Atlantic  shrimp  industry  and  markets;  a 
comparison  of  the  costs  of  production  of 
shrimp  in  the  United  States  and  major 
foreign  supplying  countries;  a 
comparison  of  transportation  costs  for 
domestic  and  imported  shrimp  to  major 
U.S.  markets;  a  comparison  of  marketing 
practices  of  U.S.  and  foreign  suppliers; 
levels  and  tends  of  U.S.  shrimp 
consumption,  production,  and  trade: 
shrimp  prices;  and  U.S.  and  foreign 
govermment  involvement  in  shrimp 
industries;  and  barriers  to  trade  in 
shrimp.  Further,  the  Commission  has 
been  asked  to  examine  the  development 
of  shrimp  aquaculture  and  surimi-based 
imitation-shrimp  products  in  the  United 
States  and  foreign  countries. 

Public  Hearing 

A  public  hearing  in  connec'ion  with 
the  investigation  will  be  held  beginning 
on  March  21. 1985.  in  New  Orleans.  LA 
at  a  time  and  place  to  be  announced.  All 
interested  persons  shall  have  the  right  to 
appear  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
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Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary.  U.S. 
International  Trade  Commission..  701  E 
Street  NW..  Washington,  D.C.  20436,  not 
later  than  noon,  March  14, 1985. 

Written  Submissions 

In  lieu  of,  or  in  addition  to, 
appearances  at  the  public  hearing, 
interested  persons  are  invited  to  submit 
written  statements  concerning  the 
investigation.  Commercial  or  financial 
information  which  a  submitter  desires 
the  Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §201.6  of  the 
Commission's  rules  or  practice  and 
procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  To  be  ensured  of  consideration 
by  the  Commission,  written  statements 
should  be  submitted  at  the  earliest 
practicable  date,  but  not  later  than 
March  7, 1985.  All  submissions  should 
be  addressed  to  the  Secretary  at  the 
Commission's  office  in  Washington.  D.C. 

By  Order  of  the  Commission. 
Issued:  November  13. 1984. 

Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  S4-30S16  Filed  11-20-84:  845  iim| 
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(Investigation  No.  731-TA-20S 
(Preliminary)] 

Cari>on  Steel  Wire  Rod  From  the 
German  Democratic  Republic 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  • 
by  reason  of  imports  from  the  German 
Democratic  Republic  of  carbon  steel 
wire  rod,  provided  for  in  item  607.17  of 


the  Tariff  Schedules  of  the  United 
States,  which  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV). 

Background 

On  September  26, 1984.  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  counsel  on 
behalf  of  Atlantic  Steel  Co..  Continental 
Steel  Co..  Georgetown  Steel  Corp.,  North 
Star  Steel  Co.-Texas,  and  Raritan  River 
Steel  Co.,  alleging  that  imports  of  carbon 
steel  wire  rod  from  the  German 
Demoratic  Republic  are  being  sold  at 
LTFV.  Accordingly,  effective  September 
26. 1984.  the  Commission  instituted  a 
preliminary  antidumping  investigation 
under  section  733(a)  of  the  Tariff  Act  of 
1930. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
conference  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  on 
October  3, 1984  (49  FR  39113).  The 
conference  was  held  in  Washington,  DC. 
on  October  19, 1984.  and  all  persons 
who  requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its  report 
on  this  investigation  to  the  Secretary  of 
Commerce  on  September  13, 1984.  A 
public  version  of  the  Commission's 
report.  Carbon  Steel  Wire  Rod  from  the 
German  Democratic  RepubHc 
(investigation  No.  731-TA-205 
(Preliminary),  USITC  Publication  1607. 
November  1984)  contains  the  views  of 
the  Commission  and  information 
developed  during  the  investigation. 

By  order  of  the  Cummission. 

Issued:  November  13, 1984.  '^ 

Kenneth  R.  Mason, 

Sr'cr^tory.  ^, 

IKHDoc  tM-JO^ZOFilednO)  iM:ft4S'im|  "j 
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■  The  record  is  ilKfined  in  \  207  2(i|  of  ihp 
Commission's  Rules  of  PrHclice  and  Procedure  |19 
CFR207  2(i)). 

*  Vice  Chairman  Liebeler  and  Commissioner 
l/>dwick  determine  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United  States  i* 
threatened  with  material  injury  by  reason  of  the 
subject  imports. 


(Investigation  No.  337-TA-174] 

Certain  Woodworking  IMachines; 
Receipt  of  Initial  Determination 
Terminating  Respondent  on  the  Basis 
of  Consent  Order  Agreement 

» 
agency:  International  Trade  | 

Commission. 

action:  Notice  is  hereby  given  that  the 

Commission  has  received  an  initial 


determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement: 
C.O.M.B.  Company. 

SUPPlfMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  use.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  13. 1984. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  docimients  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701 E 
Street  NW..  Washington.  D.C  20438. 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  writtea 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street.  NW.. 
Washington,  D.C.  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  In 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  Order  of  the  Commission. 
Issued:  November  13, 1964. 
Kenneth  R.  Mason, 

Secretary. 

IFK  Doc  a4-sa618  Kiled  n-2a-S4:  fe4S  ami 
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INTERSTATE  COMMERCE 
COMMISSK>N 

rFlnwic*  Doefcet  Na  29640  fSub-9)>  I 

Chicago,  Milwaukee,  SL  Paul  and 
Pacific  Railroad  Co.;  Reorganization; 
Acquisition  bf  Grand  Truntc  Corp. 


Interstate  Commerce 
Commission. 

ACTION:  Application  and  petition 
accepted. 

SUMMAIIV:  The  Commission  is  accepting 
for  consideration  the  submission  by 
Chicago  and  North  Western 
Transportation  Company  (CNW)  in 
support  of  its  amendments  to  its 
application  filed  under  section  5(b]  of 
the  Milwaukee  Railroad  Restructuring 
Act.  45  U.S.C.  904(b)  (MRR)  and  the 
reorganization  plan  fFIed  under  section 
77  of  the  Bankruptcy  Act  to  acquire  and 
operate  the  core  assets  of  the  Chicago, 
Milwaukee.  St.  Paul,  and  PaciHc 
Railroad  Company  (MILW).  The 
Commission  also  is  accepting  the 
petition,  filed  by  the  MILW  trustee,  for 
modification  of  the  plan  of 
reorganization  approved  by  the 
Commission. 

DATES:  In  a  decision  served  November 
13, 1984.  and  published  at  49  FR  45277. 
November  15, 1984,  the  Commission 
established  a  procedural  schedule 
applicaUe  to  this  proceeding. 
AOOMESSeS:  Appropriate  addresses 
were  also  listed  in  the  decision  served 
November  13, 1904. 
FON  PURTNai  MRMMATION  CONTACT: 

Louis  E.  Gitomer,  (202)  275-7245 
or 

Joseph  C.  Levin.  (202)  275-7936 

SUV>PLE1IEMTARY  IMFORMATION:  On 

November  7, 1984.  CNW  filed  its 
submission  in  support  of  amendments  to 
its  reorganization  plan  and  its  MRR 
application  to  acquire  and  operate 
MILW's  core  assets.  The  submission 
was  filed  pursuant  to  Order  No.  782  of 
the  Reorganization  Court,  which 
referred  the  matter  to  the  Commission 
for  its  review  and  recommendation.  The 
material  sobmitted  is  in  compliance,  and 
is  aufficient  to  permit  us  to  undertake 
the  review  contemplated  by  that  Order. 
Accordingly,  CNW's  submission  is 
accepted  for  consideration.  As  required 
by  Order  No.  782,  the  CNWs  modified 
proposal  will  be  reviewed  by  the 
Commission  and  also  will  be  evaluated 
by  the  Commission  in  light  of  the 
proposal  of  the  Soo  Line  Railroad 
Company  as  filed  or  modified. 


'  Embncf  Financ*  Docket  No.  28640  (Sul>-No.  9 
A-E.  K-N.  and  R-BB).  MC-F-15231.  and  MC-F- 
15231  (Sub-No*.  1  and  2). 


We  also  are  accepting  for 
consideration  the  petition,  filed  by  the 
trustee  of  the  MILW  pursuant  to  the 
above  court  order  for  modification  of  the 
plan  of  reorganization  approved  in  our 
decision  served  September  26. 1984. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

It  is  ordered: 

1.  The  submission  by  CNW  and  the 
Trustee  of  MILW  are  accepted  for 
consideration. 

2.  This  decision  is  effective  on 
November  21. 1984. 

Decided  Noveinber  14, 1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterrett, 
Gradison,  Simmons,  L,amboley.  and  Strenio. 
Commissioner  Gradison  did  not  participate. 
(anMS  H.  Bayne, 
Secretary. 

|FK  Doc  M-30491  Filed  lt-20-M  t:45  unr 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Controlled  Substances;  Revised  1964 
Aggregate  Production  Quota  for 
Fentanyl 

AGENCY:  Drug  Enforcement 
Administration,  Justice. 
ACTION:  Revision  of  the  1984  aggregate 
production  quota  for  fentanyl. 

summary:  This  notice  revises  the 
aggregate  production  quota  for  fentanyl. 
SUPPLEMENTAfiY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.C  Code.  Section  826]  requires  that 
the  Attorney  General  establish 
aggregate  production  quotas  for  all 
controlled  substances  listed  in 
Schedules  I  and  11.  This  responsibility 
has  been  delegated  to  the  Administrator 
of  the  Drug  Enforcement  Administration 
by  S  0.100  of  Title  28  of  the  Code  of 
Federal  Regulations. 

On  February  1. 1984.  a  notice  of  the 
final  aggregate  production  quota  for 
fentanyl  was  published  in  the  Federal 
Register  (49  FR  4051).  Since  the 
finalization  of  this  quota,  DEA  has  been 
advised  by  the  bulk  manufacturer  of 
fentanyl  that  additional  production  of 
this  substance  will  be  necessary  in  1984. 
This  increase  is  required  in  order  to 
supply  an  additional  amount  of  fentanyl 
to  the  dosage  form  manufacturer  who 
has  made  DEA  aware  of  increased 
domestic  sales  in  1984  relative  to  1983. 
In  addition,  this  increase  is  necessary  to 
provide  suffil:ient  amounts  of  material 
for  the  product  introduction  of  a  new 
dosage  form  manufacturer,  for  research 


and  for  quality  assurance  samples  by 
the  bulk  manufacturer.  In  order  to  allow 
additional  production  in  1984,  the 
aggregate  production  quota  must  be 
revised. 

On  November  6. 1984.  the 
Administrator  received  from  the  bulk 
manufacturer  of  fentanyl  a  request  that 
they  be  granted,  pursuant  to  21  CFR 
1307.03,  an  emergency  exception  to  the 
proposed  publication,  notice  and 
comment  requirements  of  21  CFR 
1303.13(c).  This  exception  is  required 
because  normal  notice  and  comment 
procedures  cannot  be  completed  in 
sufficient  time  to  permit  the 
manufacturer  to  satisfy  these  legitimate 
medical  needs  in  1984.  The 
Administrator  is  satisfied  that  the 
exception  requested  is  warranted  and  in 
the  public  interest.  Accordingly,  the 
requirements  of  21  CFR  1303.13(c)  are 
suspended  with  respect  to  this  quota 
adjustment.  Request  to  be  well  reasoned 
and  thus  the  rules  of  S  1303.13(c)  are 
suspended  with  respect  to  this  quota 
adjustment. 

Therefore,  the  Administrator  of  the 
Drug  Enforcement  Administration,  under 
the  authority  vested  in  the  Attorney 
General  by  section  306  of  the  Controlled 
Substances  Act  of  1970  (21  U.S.  Code. 
Section  826)  and  delegated  to  the 
Administrator  by  §  0.100  of  Title  28  of 
the  Code  of  Federal  Regulations,  hereby 
orders  that  the  1984  aggregate 
production  quota  for  fentanyl.  expressed 
in  grams  of  anhydrous  base  be 
established  as  follows: 


BaKcins 

Pr»vioo»ly 

inakiad 

1964 

Established 

raMawt 

1084 

Fsntanyl 

3,000 

4,210 

Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(B)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.  The 
establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 
law  and  by  international  commitments 
of  the  United  States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

This  order  is  effective  upon  publication. 
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Dated:  November  IS,  1984. 
Frands  M.  Mullen,  Jr., 

Administrator,  Drug  Enforcement 
Administration. 

(FR  Doc  S4-30Sei  Filed  1I-20-M;  8:45  am) 
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Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Federal  Coordinating  Council  an 
Juvenile  Justice  and  Delinquency 
Prevention;  Meeting 

The  third  quarterly  meeting  of  the 
Federal  Coordinating  Council  on 
Juvenile  Justice  and  Delinquency 
Prevention  will  be  held  in  Washington, 
D.C.,  on  December  13. 1984.  The  meeting 
will  take  place  at  ACTION,  Room  522, 
806  Connecticut  Avenue.  N.W.,  from  9:00 
a.m.  to  12  noon.  The  public  is  welcome 
to  attend. 

The  agenda  will  include  matters 
related  to  the  coordination  of  the  federal 
effort  in  the  area  of  juvenile  justice  and 
delinquency  prevention. 

For  further  information,  please  contact 
Roberta  Dorn.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  633 
Indiana  Avenue.  N.W.,  Washington, 
D.C.  20531,  (202)  724-7655. 

Dated:  November  15, 1984. 
Approved: 
Alfred  S.  Regnery, 

Administrator,  Office  of  Juvenile /ustice  and 
Delinquency  Prevention. 

|FR  Doc.  84-30483  Filed  11-20-84:  8:45  am) 
BILUNO  CODE  4410-10-M 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  84-89] 

NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L,  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Task  Force  on 
the  Commerical  Use  of  Space. 
DATE  AND  TIME:  December  10. 1984,  9 
a.m.  to  5  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  400  Maryland 
Avenue  SW,  Room  7002.  Washington. 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Cari  R.  Praktish.  Code  LB.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546  (202/453-8335). 
SUPM.EMENTARY  INFORMATION:  The 
NASA  Advisory  Council  Task  Force  on 


the  Commercial  Use  of  Space  was 
established  under  the  NASA  Advisory 
Council  to  counsel  NASA  on  the 
development  of  the  appropriate  policies, 
programs,  and  research  priorities  to 
foster  the  commercial  use  of  space  and 
on  the  conduct  of  those  programs.  The 
Task  Force,  chaired  by  Thomas  A. 
Vanderslice,  has  a  total  of  11  members. 

The  meeting  will  be  closed  to  the 
public  from  3  p.m.  to  5  p.m.  on  December 
10, 1984,  for  a  discussion  of 
qualifications  of  candidates  to 
participate  in  the  Task  Force  as 
additional  members.  Because  this 
session  will  be  concerned  throughout 
with  matters  listed  in  5  U.S.C.  552b(c)(6), 
has  been  determined  that  this  session 
should  be  closed  to  the  public. 

For  the  open  session,  visitors  will  be 
admitted  to  the  meeting  room  up  to  its 
capacity,  which  is  approximately  50 
persons,  including  Task  Force  members 
and  other  participants.  Visitors  will  be 
requested  to  sign  a  visitor's  register. 

Type  of  Meeting:  Open — except  for 
the  closed  sessions  as  noted  in  the 
following  agenda. 

Agenda 

i 
December  JO,  1984  i 

9  a.m. — Introduction 

9:15  a.m. — National  Policy  and  NASA 

Objectives 
10:30  a.m. — Current  Views  on  Commercial 

Opportunities 
1:30  p.m.— The  Opportunities  to  Work  In 

Space 
3  p.m. — Planning  Session  (closed) 
5  p.m. — Adjourn 
Richard  L  Daniels 

Deputy  Director,  Logistics  Management  and 
Information  Programs  Division,  Office  of 
Management. 
November  15, 1964. 

|FR  Doc  84-30471  Filed  11-20-84:  8:45  tin| 
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NUCLEAR  REGULATORY 
COMMISSION  .v| 

[Doclcet  No.  50-441]  J 

Cleveland  Electric  Illuminating  Co. 
(Perry  Nuclear  Power  Plant,  Unit  2); 
Issuance  of  Director's  Decision  Under 
10  CFR  2.206  (DD-84-23) 

Notice  is  hereby  given  that  the  Deputy 
Director.  Office  of  Inspection  and 
Enforcement,  has  denied  a  petition 
under  10  CFR  2.206  filed  by  Susan  L. 
Hiatt,  on  behalf  of  Ohio  Citizens  for 
Responsible  Energy  (OCRE).  In  its 
petition,  OCRE  requested  that  the 
Director,  Office  of  Inspection  and 
Enforcement,  order  the  Cleveland 
Electric  Illuminating  Company  (CEI)  to 
show  cause  why  the  construction  permit 


for  Perry  Unit  2  should  not  be  revoked 
or  suspended.  The  bases  for  this  request 
are  OCRE's  assertions  that:  (1)  CEI's 
apparent  abandonment  of  construction 
of  the  facility  constitutes  groimds  for 
revocation  or  suspension  of  the 
construction  permit  and  (2)  CEI's  silence 
to  the  Commission  on  the  matter  of  the 
completion  of  the  facility  and  its 
statements  to  the  Regional 
Administrator  that  corrective  actions 
will  be  completed  on  Unit  2  within  the 
year,  in  spite  of  its  public  statements 
that  no  work  is  being  done  or  money  is 
being  expended  on  ^e  facility,  raises 
the  question  of  whether  CEI  has  made  a 
material  false  statement  which  would 
constitute  grounds  for  revocation  of  its 
construction  permit. 

Upon  consideration  of  the  petitioner's 
request  the  staff  has  determined  that  no 
adequate  basis  exists  to  suspend  or 
revoke  the  construction  permit.  The 
reasons  for  the  denial  of  OCRE's  , 

petition  are  fully  described  in  the 
"Director's  Decision  Under  10  CFR 
2.206"  issued  on  this  date,  which  is 
available  for  public  inspection  in  the 
Commission's  Public  Document  Room 
located  at  1717  H  Street  NW., 
Washington,  DC.  20555,  and  in  the  local 
public  document  room  for  Perry  Nuclear 
Power  Plant  located  at  Perry  Public 
Library,  3753  Main  Street.  Perry,  Ohio 
44081.  A  copy  of  the  decision  will  be 
filed  with  the  Secretary  for  thfe 
Commission's  review  in  accordance 
with  10  CFR  2.206(c). 

Dated  at  Bethesda,  Maryland  this  15th  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Deputy  Director,  Office  of  Inspection  and        i 
Enforcement  \ 

|FR  Doc  84-30548  Filed  11-20-84;  8-45  em)    .  1 
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[Docket  No.  50-276] 

Proposed  Issuance  of  Orders 
Auttiortzing  Disposition  of  Component 
Parts  and  Terminating  Facility  License; 
Georgia  Institute  of  Technology 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  is 
considering  issuance  of  Orders 
authorizing  the  Georgia  Institute  of 
Technology  (licensee)  to  dismantle  and 
dispose  of  the  component  parts  of  the 
AGN  201  research  and  training  reactor 
in  their  possession,  and  terminating 
Facility  Operating  License  No.  R-111  in 
accordance  with  the  licensee's 
application  dated  September  26. 1984. 

The  first  of  these  Orders  would  be 
issued  following  the  Commission's 
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review  and  approval  of  the  licensee's 
plan  for  disposition  of  the  reactor 
components  and  decontamination  of  the 
facihty.  This  Order  would  authorize 
implementation  of  the  approved  plan. 
Following  completion  of  the  authorized 
activities  and  verification  by  the 
Commission  that  acceptable  radioactive 
contamination  levels  have  been 
achieved,  the  Commission  would  issue  a 
second  Order  terminating  the  facility 
license.  Prior  to  issuance  of  each  Older, 
the  Commission  will  have  made  the 
fmdings  required  by  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 

By  December  21. 1964,  the  Ucensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  either  or  both  of 
the  subject  Orders  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
may  file  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  petitions  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part  2. 
If  a  request  for  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  Order. 

As  requited  by  10  ^FR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  Order  which  may  be 
entered  on  the  petitioner's  interest.  The 
petition  sbovid  also  identify  the  specific 
aspect(s)  of  the  sab)ect  matter  of  the 
prooeedmg  as  to  which  petitioner 
wishes  to  intervene.  Any  person  who 
has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  the  petition  withoat 
requesting  leave  of  the  Board  up  to 
fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  Ust  of 
the  contentions  which  are  sought  to  be 
Utigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  actions  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  Order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Attention: 
Docketing  and  Service  Section,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  D.C.  by  the  above  date. 
When  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Cecil  O. 
Thomas:  (petitioner's  name  and 
telephone  nimiber];  (date  petition  was 
mailed);  (Georgia  Institute  of 
Technology)  and  (publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Executive  Legal 
Director,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC.  20555. 
and  to  Mr.  Michael  Drew.  Legal 
Division.  Office  of  Contract 
Administration.  Georgia  Institute  of 
Technology.  Atianta.  Georgia  30332. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 

designated  to  rule  on  the  petition  and/or 
request  that  the  petitioner  has  made  a 


substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(1)  (i)(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application 
dated  September  26, 1984,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Sti^et  NW.,  Washington.  D.C. 

Dated  at  Bethesda.  Maryland,  this  13th  day 
of  November,  1964. 

For  the  Nuclear  Regulatory  Commission. 
Cedl  O.  Thomas. 

Chief.  Standardization  and  Special  Projects 
Branch.  Division  of  Licensing. 

(FR  Doc  M-SWia  Filad  ll-JO-ac  8>I5  un) 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Hope 
Creeic  Generating  Station  Unit  1; 
Location  Ctiange 

The  ACRS  Subcommittee  on  Hope 
Creek  Generating  Station  Unit  1 
scheduled  at  the  Hilton  of  Philadelphia 
has  been  changed  to  the  Sheraton 
University  City,  36th  »  Chestnut  Street. 
Philadelphia,  PA  for  November  28  and 
29,  1984.  Notice  of  this  meeting  was 
published  Friday,  November  9, 1984  (49 
FR  44832). 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesday,  November  28. 1984—2:00 
p.m.  until  the  conclusion  of  business 

Thursday,  November  29.  1984— 8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  review  the 
operating  license  application  of  the 
Public  Service  Electric  and  Gas 
Company  for  the  Hope  Creek 
Generating  Station. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  concurence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Subcommittee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS  staff 
member  named  below  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made. 

Ehiring  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
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present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Public 
Service  Electric  and  Gas  Company.  NRC 
Staff,  their  respective  consultants,  and 
other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Dr. 
Medhat  M.  El-Zeftawy  (telephone  202/ 
634-3267)  between  8:15  a.m.  and  5:00 
p.m..  EST.  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
which  may  have  occurred. 

Dated:  November  15, 1984. 

Tliomas  G.  McCreless, 

Assistant  Executive  Director  for  Technical 
Activities. 

|FK  Doc.  M-30S51  Filed  11-20-64.  S:45  «n| 
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Monttily  Notice;  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  (Pub.  L.)  97- 
415,  the  Nuclear  Regulatory  Commission 
(the  Commission)  is  publishing  its 
regular  monthly  notice.  Pub.  L.  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  to 
require  the  Commission  to  publish 
notice  of  any  amendments  issued,  or 
proposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act.  This 
provision  grants  the  Commission  the 
authority  to  issue  and  make  imtnediately 
effective  any  amendment  to  an 
operating  license  upon  a  determinatioa 
by  the  Commission  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  monthly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  monthly  notice  which  was 
published  on  October  24, 1984  (49  FR 
42814)  through  November  13, 1984. 


NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACIUTY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNIHCANT 
HAZARDS  CONSDDERA'nON 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
sigiuficant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a       , 
margin  of  safety.  The  basis  for  this       | 
proposed  determination  for  each         ? 
amendment  request  is  shown  below.    \ 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.  Attention: 
Docketing  and  Service  Branch. 

By  December  21, 1984  the  licensee 
tnay  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for     ] 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  requred  by  10  CFR  2.714.  a  petition 
for  leave  to  intervene  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 


I 

V 
■  : 
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that  interest  may  be  affected  by  the 
Jesuits  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  preceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conJFerence  scheduled  In 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  becomes 
parties  to  the  proceeding,  subject  to  any 
liirftetions  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  includiiig  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The  . 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
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would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
providing  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Pubhc 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  [Branch  Chief):  petitioner's 
name  and  telephone  number  date 
petition  was  mailed:  plant  name:  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
desginated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  shovWng  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(iHv)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


amendment  which  is  available  for  public 
inspection  at  the  Commissioner's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Alabama  Power  Company,  Docket  Nos. 
50-348  and  50-364,  foseph  M.  Farley 
Nuclear  Plant,  Unit  Nos.  1  and  2. 
Houston  County,  Alabama 

Date  of  amendments  request- 
November  2, 1984. 

Description  of  amendments  request- 
The  amendments  would  modify  the 
Technical  Specifications  to  delete  the  8- 
hour  day  but  maintain  the  nominal  40- 
hour  work  week  from  Section  6, 
Administrative  Controls. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  making  a  no  significant 
hazards  consideration  determination  by 
providing  certain  examples  (48  PR 
14870).  The  example  which  the  licensee 
stated  the  proposed  amendments  fit  is: 
"(i)  A  purely  administrative  change  to 
technical  specifications:  for  example,  a_ 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature,"  We  agree.  The 
Technical  Specification  change  under 
consideration  (6.2.2. f.)  requires 
development  of  administrative 
procedures  to  limit  working  hours  of  unit 
staff  who  perform  safety  related 
functions.  The  objective  is  to  be  met  by 
reducting  the  consecutive  days  worked 
from  seven  to  five,  increasing  the 
consecutive  days  o^,  and  increasing  the 
days  off  per  five  week  shift  rotation.  Our 
preliminary  evaluation  indicates  that 
this  action  which  is  administrative  in 
nature  will  also  enhance  plant  safety. 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street 
Dothan,  Alabama  36303. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire,  1800  M  Street, 
NW.,  Washington,  D.C.  20036. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Arkansas  Power  and  Light  Company, 
Dockets  Nos.  50-313  and  50-368, 
Arkansas  Nuclear  One,  Units  Nos.  1  and 
2,  Pope  County.  Arkansas 

Date  of  amendment  request-  March  16, 
1984,  supplemented  by  letter  dated 
August  22. 1984. 

Description  of  amendment  request: 
The  request  dated  August  22, 1984, 
revises  the  request  for  amendment  dated 
March  16. 1984,  which  was  noticed  on 
May  23. 1964  (49  FR  21825).  The 
proposed  changes,  as  revised  by  the 


August  22, 1984  request,  would  modify 
the  Technical  Specifications  in  response 
to  the  Commission's  Generic  Letter  83- 
37  dated  November  1, 1983,  concerning 
Technical  Specifications  related  to 
implemented  TMI  Action  Plan  Items. 
The  proposed  changes,  as  revised, 
would  add  Technical  Specification 
Limiting  Conditions  for  Operation  and 
Surveillance  Requirements  for: 

(1)  The  reactor  coolant  system  vents 
in  accordance  with  10  CFR 
50.44(c)(3)(iii)  which  superseded  TMI 
Action  Plan  Item  Il.b.I; 

(2)  The  post-accident  sampling  system 
in  accordance  with  TMI  Action  Plan 
Item  II.B.3; 

(3)  The  post-accident  effiuent 
monitors  for  radioactive  iodine  and 
particulate  sampling  in  accordance  with 
TMI  Action  Plan  Item  II.F.1.2: 

(4)  The  containment  high  range 
monitors  in  accordance  with  TMI  Action 
Plan  Item  II.F.1.3; 

(5)  The  contairmient  pressure  monitors 
in  accordance  with  TMI  Action  Plan 
Item  II.F.1.4; 

(6)  The  containment  water  level 
monitor  in  accordance  with  TMI  Action 
Plan  Item  II.F.1.5;  and 

(7)  The  containment  hydrogen  monitor 
in  accordance  with  TMI  Action  Plan 
Item  II.F.1.6. 

In  addition,  the  proposed  changes,  as 
revised,  would  modify  the  Technical 
Specifications  in  response  to  the 
Commission's  Generic  Letter  82-16 
dated  September  20, 1982,  related  to 
implemented  TMI  Action  Plan  Items. 
However,  the  changes  proposed  by  the 
March  16, 1984  request  concerning  the 
Technical  Specifications  regarding 
limitation  of  overtime  by  plant  staff 
performing  safety  related  fimctions  in 
accordance  with  TMI  Action  Plan  Item 
I.A.1.3.  was  not  modified  by  the  request 
dated  August  22, 1984,  and  therefore  that 
part  of  the  notice  issued  in  49  FR  21825 
is  unchanged. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  An 
example  of  actions  involving  no 
significant  hazards  considerations  is  an 
amendment  involving  a  change  that 
constituties  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications. 
These  proposed  Technical  Specification 
modifications  impose  additional 
limitations,  restrictions  and  controls  and 
therefore  fall  within  this  example. 

Therefore,  since  the  application  for 
amendments  involves  proposed  changes 
that  are  similar  to  the  example  for  which 
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no  significant  hazards  considerations 
exists,  the  Commission  has  made  a 
proposed  determination  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Attorney  for  licensee:  Nicoholas  S. 
Reynolds,  Esq.,  Bishop,  Liberman,  Cook, 
Purcell  &  Reynolds,  1200  Seventeenth 
Street,  NW.,  Suite  700,  Washington,  DC 
20036. 

NRC  Branch  Chiefs:  John  F,  Stolz. 
James  R.  Miller. 

Arkansas  Power  and  Light  Company, 
Dockets  Nos.  50-313  and  50-368, 
Arkansas  Nuclear  One,  Units  Nos.  1  and 
2,  Pope  County,  Arkansas 

Date  of  amendment  request:  October 
16, 1984. 

Description  of  amendment  request- 
The  amendment  would  add  Technical 
Specifications  which  would  require  that 
keys  to  key  operated  handswitches  for 
the  containment  purge  valves  for 
Arkansas  Nuclear  One,  Units  Nos.  1  &  2, 
be  removed  when  the  purge  valves  are 
required  to  be  closed.  This  would 
prevent  inadvertent  opening  of  the 
ANO-1  &  2  containment  purge  valves 
during  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  An 
example  of  actions  involving  no 
significant  hazards  considerations  is  an 
amendment  involving  a  change  that 
constitutes  an  additional  limitation, 
restriction,  on  control  not  presently 
included  in  the  Technical  Specifications. 
The  proposed  Technical  Specification 
modifications  impose  additional 
limitations,  restrictions  and  controls 
and,  therefore,  fall  within  this  example. 
Therefore,  since  the  application  for 
amendments  involves  proposed  changes 
that  are  similar  to  the  example  for  which 
no  significant  hazards  considerations 
exist,  the  Commission  has  made  a 
proposed  determination  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Bishop,  Liberman,  Cook, 
Purcell  &  Reynolds.  1200  Seventeenth 
Street.  NW..  Suite  700.  Washington,  DC 
20036. 

NRC  Branch  Chief:  John  F.  Stolz, 
James  R.  Miller. 


Carolina  Power  It  Light  Company, 
Docket  Nos.  50-324,  Brunswick  Steam 
Electric  Plant,  Unit  2,  Brunsivick  County, 
North  Carolina  f 

Date  of  application  for  amendment  ■ 
September  26, 1984. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specifications  (TS)  Tables 
3.3.5.2-1  and  4.3.5.2.-1  and  TS  3/4.6.6.4 
to  reflect  requirements  for  the  dry  well/ 
suppression  chamber  hydrogen  and 
oxygen  analyzers  issued  as  Brunswick-2 
Amendment  No.  99  on  August  13, 1984. 

The  proposed  Technical  Specification 
changes  would  delete  item,  7,  drywell 
oxygen  concentration,  and  renumber 
items  8,  9  and  10  in  TS  Tables  3.3.5.2-1 
and  4.3.5.2-1.  The  drywell  oxygen 
concentration  indication  on  the  remote 
shutdown  panel  has  been  removed  as 
part  of  the  replacement  of  the  existing 
drywell  hydrogen/oxygen  monitoring 
system  with  a  new  wide-range 
monitoring  system.  The  new  wide-range 
monitoring  system  was  approved  for 
Unit  1  in  Amendment  No.  63  dated 
December  28. 1983.  It  was  also  included 
in  a  staff  review  dated  July  30, 1984  of 
TMI  Item  II.F.1.6,  Containment 
Hydrogen  Monitor.  The  proposed 
changes  also  revise  TS  4.6.6.4  by 
incori>orating  the  increased  calibration 
gas  sample  ranges  necessary  due  to  the 
increased  measurement  range  of  the 
new  hydrogen  and  oxygen  monitoring 
system  and  by  incorporating  revised 
instrument  tag  numbers. 

The  changes  proposed  are  consistent 
with  both  the  existing  Brunswick-l 
Technical  Specifications  and  the  BWR-4 
Standard  Technical  Specifications 
guidance.  Similar  Technical 
Specification  changes  were  issued  as 
Amendment  No.  63  for  Bumswick-1  on 
December  28, 1983.  This  action  was 
noticed  for  both  units  on  August  22, 1983 
(48  FR  38118).  but  was  not  issued  for 
Unit  2  since  the  modifications  were  not 
complete  for  Unit  2  at  that  fime.  The 
licensee  has  now  completed  the 
modification  for  Unit  2  and  has 
requested  the  appropriate  Technical   ' 
Specification  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  the  standards  for 
determining  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  (48  FR 
14870).  The  examples  involving  no 
significant  hazards  consideration 
include:  "(i)  A  purely  administrative 
change  to  "Technical  Specifications:  for 
example,  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error,  or 


a  change  in  nomenclature;"  and,  "(ii)  A 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  Technical 
Specifications:  for  example,  a  nore 
stringent  surveillance  requirement." 

The  deletion  of  item  7  and 
renumbering  of  items  8,  9  and  10  in 
Table  3.3.5.2-1  and  4.3.5.2-1,  the  removal 
of  the  oxygen  concentration  indication 
which  was  replaced  by  the  new  values 
in  the  wide-range  monitoring  system, 
and  the  changes  in  instrument  tag 
numbers  are  encompassed  by  example 
(i)  above  in  that  the  changes  would  be 
administrative  changes  to  achieve 
consistency  between  the  Technical 
Specifications  and  the  revised  physical 
configuration  of  the  nuclear  power  plant. 
The  balance  of  the  changes  to  the 
Technical  Specifications  called  for  by 
the  amendment  request,  namely  the 
changes  in  gas  sample  ranges,  constitute 
additional  limitations  and  are  therefore 
encompassed  by  example  (ii)  above 
since  they  would  add  Umitations  and 
restrictions  not  presently  included  in  the 
Technical  Specifications. 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
that  are  similar  to  the  example  for  which 
no  significant  hazards  considerations 
exist,  the  Conunission  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Southport,  Brunswick  County 
Library,  109  W.  Moore  Street.  Southport, 
North  Carolina  28461. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire,  Shaw,  Pittman. 
Potts  and  Trowbridge.  1800  M  Street. 
NW..  Washington.  D.C.  2003a 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Carolina  Power  k  Light  Company. 
Docket  Nos.  50^325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendment- 
October  2, 1964. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
Table  4.3.5.&-lto  remove  the 
requirement  for  control  room  alarm 
aimunciation  when  the  noble  gas 
activity  monitors  of  the  main  stack 
monitoring  system,  the  reactor  building 
ventilation  monitoring  system,  or  the 
turbine  building  ventilation  monitoring 
system  experience  a  high-voltage  circuit 
failure.  In  addition,  the  requirement  for 
control  room  alarm  annunciation  is 
removed  for  the  condition  wlien  the 
noble  gas  activity  monitor  of  the  reactor 
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building  ventilation  system  is  not  set  in 
the  "operate  mode."  These  changes 
reflect  the  actual  design  features  of  the 
monitors  and  should  have  been  reflected 
in  Amendment  Nos.  62  and  88  which 
were  issued  on  December  27. 1983. 
These  features  are  usually  included  in  . 
new  facilities  and  are  therefore  included 
in  the  Standard  Technical 
Speciflcations.  The  fact  that  these 
features  were  not  present  in  the 
Bnuuwick  facilities  was  inadvertently 
overlooked  in  the  review  of  Amendment 
Nos.  62  and  aa 

Although  control  room  alarm 
annimciation  for  high-voltage  low  circuit 
failure  does  not  exist  for  these  systems. 
adequate  means  are  available  and  are 
currently  being  employed  to  ensure 
operability  of  the  monitors.  The  reactor 
building  ventilation  monitoring  system 
is  equipped  with  monitors  manufactured 
by  Nuclear  Measurements  Corporation 
(NMC).  The  design  of  the  NMC  monitors 
does  not  provide  an  alarm  function  for 
high-voltage  low  conditions.  If  such  a 
condition  were  to  exist,  the  affected 
monitor  would  indicate  a  significant 
reduction  in  the  count  rate.  Such  a 
reduction  would  be  obvious  to  personnel 
performing  the  required  once  per  shift 
channel  functional  test  and  to  personnel 
who  verify  instrument  operability  on  a 
weekly  basis.  A  complete  loss  of  high 
voltage  will  cause  a  sufficient  loss  of 
counts  to  initiate  a  downscale/ 
inoperative  annunciation.  In  addition, 
the  NMC  monitors  are  not  equipped 
with  an  operate  mode  switch  that  is 
capable  of  providing  annunication. 
However,  as  mentioned  above,  the 
channel  checks  which  are  performed 
once  per  shift  ensure  timely  verification 
of  the  monitor's  operability.  There  are 
also  administrative  controls  which 
require  independent  verification  of 
instnmient  operability  prior  to  returning 
a  monitor  to  service  following  repair  or 
routine  maintenance. 

General  Atomic  Wide  Range  Gas 
Monitors  are  used  for  the  main  stack 
monitoring  system  and  the  turbine 
building  ventilation  monitoring  system. 
These  monitors  do  not  provide  an  alarm 
function  for  high-voltage  low  conditions. 
However,  two  built-in  self  test  functions 
(a  loss  of  counts  test  and  a  check  source 
test)  provide  indirect  monitoring  of  high- 
voltage  performance.  A  complete  high- 
voltage  failure  will  result  in  a  loss  of 
counts  which  will  trigger  the 
downscale/inoperative  annunciation. 
Decreasing  high-voltage  will  result  in 
failure  of  the  check  source  test  which 
also  generates  downscale/inoperative 
annunciation.  These  tests  are  performed 
automatically  at  five  minute  and  24  hour 


intervals,  respectively,  and  ensure 
proper  high-voltage  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Based  on  the  above  information  we 
conclude  that  there  are  adequate 
alternative  means  available  to  ensure 
operability  of  the  monitors.  Therefore. 
(1)  operation  of  the  facility  in  accord 
with  the  proposed  amendment  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  during 
our  review  we  could  find  no  way  that 
operation  as  proposed  could  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  (3)  the  above  information,  the 
other  means  to  assure  operability  of  the 
monitors,  indicates  that  operation  of  the 
facility  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
considerations.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated:  or  (3)  involve 
a  sigpfiificant  reduction  in  a  margin  of 
safety. 

Local  Public  Document  Room 
location:  Southport.  Brunswick  County 
Library.  109  W.  Moore.  Southport.  North 
Carolina  28461. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire,  Shaw,  Pittman. 
Potts  and  Trowbridge,  1800  M  Street, 
NW..  Washington,  DC.  20036. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Carolina  Power  and  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington,  South  Carolina 

Date  of  amendment  request:  July  17, 
1984. 

Description  of  amendment  request: 
This  amendment  would  revise  the 
Technical  Specifications  to  allow  use  of 
Integrated  Leak  Rate  Test  (ILRT) 
duration  criteria  contained  in  ANSI 
N45.4-1972. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  its 
standards  set  forth  in  10  CFR  50.92  for 
no  significant  hazards  considerations  by 
providing  certain  examples  published  in 
the  Federal  Register  on  April  6. 1983  (48 
FR  14864).  One  of  the  examples  of  an 


amendment  which  will  likely  be  found 
to  involve  no  significant  hazards 
considerations  is  (vii) — a  change  to 
make  a  license  conform  to  changes  in 
the  regulations,  where  the  license 
change  results  in  very  minor  changes  to 
facility  operations  clearly  in  keeping 
with  the  regulations.  The  amendment 
request  matches  example  vii  because 
the  change  in  test  duration  for 
containment  integrated  leak  rate 
measurements  is  being  accomplished 
according  to  section  7.6  of  ANSI  N45.4- 
1972.  The  use  of  ANSI  N45.4-1972  is 
required  by  10  CFR  Part  50  Appendix  J. 
therefore,  the  minor  changes  are  clearly 
in  keeping  with  the  regulations. 

Therefore,  the  Commission  has  made 
a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues.  Hartsville, 
South  Carolina  29535. 

Attorney  for  licensee:  Shaw,  Pittman, 
Potts,  and  Trowbridge.  1800  M  Street. 
NW..  Washington.  D.C.  20036. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Commonwealth  Edisoo  Compacy, 
Docket  No.  50-237,  Dresden  Nuclear 
Power  Station,  Unit  Na  2,  Grundy 
County,  Illinois 

Date  of  amendment  request 
September  27, 1984. 

Description  of  amendment  request- 
The  proposed  amendment  would  change 
the  "Technical  Specifications  for  the 
reactor  scram  system.  The  changes 
would  provide  new  limiting  conditions 
for  operation  and  surveillance 
requirements  for  a  newly  modified 
scram  system  having  improved 
reliability.  The  modifications  were 
implemented  per  an  NRC  Order  issued 
on  June  24. 1983.  The  proposed  changes 
to  the  Technical  Specifications  are 
based  upon  the  licensee's  final  design  of 
its  scram  system  and  its  review  of  model 
technical  specifications  provided  as 
guidance  by  the  NRC  staff. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  submittal  of  September  27. 
1984  contained  an  evaluation  of  the 
proposed  action,  and  a  basis  for  a 
proposed  no  significant  hazards 
consideration  determination,  as  follows: 
Subsequent  to  a  failure  of  76  of  185 
control  rods  to  fully  insert  at  Browns 
Ferry  Unit  3  in  response  to  a  manual 
scram  signal,  the  Commission  had 
embarked  on  an  indepth  review  of  the 
BWR  control  rod  drive  system  which 
identified  a  number  of  design  issues 
requiring  both  short  and  long  term 
corrective  measures.  On  October  1, 1980 
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letters  were  sent  to  all  BWR  licensees 
requesting  commitments  to  reevaluate 
the  present  scram  system  and  modifying 
it  as  necessary  to  meet  both  the  design 
and  performance  criteria  as  developed 
by  the  BWR  Owners  Subgroup. 
Accordingly,  a  confirmatory  order  was 
written  )une  24. 1983  for  Dresden  Unit  2 
regarding  a  schedule  for  implementation 
of  the  long  term  corrective  actions.  That 
Confirmatory  Order  also  provided 
model  technical  specification  changes. 
Based  on  Commonwealth  Edison's  final 
design  and  upon  a  review  of  the  model 
technical  specifications.  Commonwealth 
Edison  is  proposing  a  number  of 
changes  to  Appendix  A  of  the  Technical 
Specification  for  Dresden  Unit  2  in 
accordance  with  the  forementioned 
Confirmatory  Order. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  specific  examples.  The 
examples  of  actions  involving  no 
significant  hazards  consideration 
include:  (ii)  Changes  that  constitute  an 
additional  limitation  or  restriction  or 
control  not  presently  within  the 
technical  specification  e.g..  a  more 
stringent  surveillance  requirement. 

The  changes  proposed  in  this 
application  for  amendment  are 
encompassed  by  this  example  because 
of  the  additional  limitations  and 
restrictions  that  will  be  added  by  this 
Technical  Specification  amendment. 

Therefore,  since  the  application  for 
amendment  involves  a  proposed  change 
that  is  similar  to  an  example  for  which 
no  significant  hazards  consideration 
exists.  Commonwealth  Edison  has  made 
a  proposed  de.termination  that  the 
application  involves  no  significant 
hazards  considerations. 

The  staff  has  reviewed  the  licensee's 
significant  hazards  consideration 
determination  and,  based  on  this 
review,  the  staff  has  made  a  proposed 
determination  that  the  application  for 
amendment  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Morris  Public  Library.  604 
Liberty  Street.  Morris.  Illinois  60451. 

Attorney  for  licensee:  Robert  A. 
Fitzgibbons.  jr.,  Isham.  Lincoln  and 
Beale,  Three  First  National  Plaza.  Suite 
5200,  Chicago.  Illinois  60602. 

NRC  Branch  Chief  John  A.  Zwolinski. 

Commonwealth  Edison  Company. 
Docket  No.  20-237.  Dresden  Nuclear 
Power  Station,  Unit  No.  2,  Grundy 
County.  Illinois 

Date  of  amendment  request: 
September  28, 1984. 


Description  of  amendment  request- 
The  amendment  would  change  the 
calibration  and  functional  test 
frequencies  for  certain  specific 
instruments  that  are  being  modified  into 
analog  trip  systems.  These  modifications 
are  being  made  to  achieve  full 
compliance  with  the  requirements  of  10 
CFR  50.49  (Environmental  Qualification 
of  Electrical  Equipment). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  has  evaluated  the  proposed 
Technical  Specification  change  and  has 
determined  that  the  change  does  not 
represent  a  significant  hazards 
consideration.  The  licensee's  proposed 
determination  is  based  on  the  following 
considerations. 

The  Commission  has  provided 
guidance  concerning  the  appliration  of 
standards  for  making  a  no  significant 
hazards  consideration  dete<-mination  by 
providing  certain  examples  (48  FR 
14870).  The  examples  of  actions  hkely  to 
involve  no  significant  hazards 
consideration  include:  (vi)  A  change 
which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  changes  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan:  for  example,  a 
change  resulting  from  the  application  of 
a  small  refinement  of  a  previously  used 
calculation  model  or  design  method. 

The  licensee's  proposed  amendement 
would  change  the  calibration  and 
functional  test  frequencies  for  certain  ^ 
specific  instruments  that  are  being 
modified  into  analog  trip  systems.  The 
use  of  analog  trip  units,  and  the 
acceptable  intervals  for  their  calibration 
and  testing,  has  been  reviewed  and 
accepted  by  the  NTIC  in  their  review  and 
acceptance  of  General  Electrical  Topical 
Report  NEDO-217617-A,  "Analog 
Transmitter/Trip  Units  Systems  for 
Engineered  Safeguard  Sensor  Trip 
Inputs,"  dated  December  1978.  The 
analog  sensor  transmitter  channel 
calibration  interval  is  less  stringent  than 
the  current  requirements  on  the  existing 
equipment,  but  the  proposed  calibration 
interval  falls  within  the  interval 
specified  in  the  approved  Topical  Report 
for  this  equipment,  and  is  consistent 
with  the  Standard  Technical 
Specifications  as  endorsed,  and  is 
consistent  with  the  Standard  Technical 
Specifications  as  endorsed  by  Chapter 
16  of  the  Standard  Review  plan.  This 
calibration  frequency  has  been  found 
acceptable  by  the  sta^  and  approved,  in 
letter  dated  August  2, 1984.  for  use  at  a 
similar  unit.  Quad  Cities  Unit  No.  1. 


Since  the  requested  amendment  is 
encompassed  by  the  example  (vi)  of  the 
guidance  for  which  no  significant 
hazards  consideration  is  likely  to  exist, 
the  licensee  has  made  a  proposed 
determination  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and.  based  on  this 
review,  the  staff  has  made  a  proposed 
determination  that  the  proposed 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street,  Morris.  Illinois  60451. 

Attorney  for  licensee:  Mr.  Robert  G. 
Fitzgibbons.  Jr..  Isham,  Lincoln,  and 
Beale.  Three  First  National  Plaza.  Suite 
5200,  Chicago.  Illinois  60602. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

Commonwealth  Edison  Company. 
Docket  No.  50-237.  Dresden  Nuclear 
Power  Station,  Unit  No.  2,  Grundy 
County,  Illinois. 

Date  of  amendment  request:  October 

2.  i9o4. 

Description  of  amendment  request- 
The  submittal  requests  changes  in 
Section  5.2  of  the  Dresden  Unit  2 
Technical  Specifications  to  allow  for  the 
use  of  General  Electric  (GE)  hybrid 
design  hafnium  control  rod  assemblies. 
These  assemblies  will  be  used  to 
replace  standard  control  rod  assemblies 
during  the  current  Unit  2  refueling 
outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determininig  whether  a 
significant  hazards  consideration  exists 
[10  CFR  50.92(c)J.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  proposed 
amendment  and  the  related  topical 
report.  The  licensee  concludes  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration  and 
based  on  the  following  discussion  the 
staff  concurs  with  this  conclusion. 

The  Hybrid  I  Control  Rod  (HICR) 
Assembly  has  been  designed  by  GE  to 
be  used  as  a  direct  replacement  for  the 
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present  oontrol  rod  assemblies.  The 
description  of  these  control  rods  was 
submitted  to  the  NRC  by  GE  in  topical 
report  NEDE-2229a  The  staffs  safety 
evaluation  of  the  report  was  based  on 
information  provided  in  (a)  NEDE-22290, 
(b)  a  meeting  with  GE  representatives: 
and  (c)  responses  to  NRC  staff  questions 
and  concluded  that  there  is  reasonable 
assurance  that  the  substitution  of  Type  1 
HICRs  for  other  approved  GE  control 
blades  will  not  result  in  unacceptable 
hazards  to  the  public  and  should,  in  fact, 
result  in  improved  control  blade 
performance  and  a  positive  contribution 
to  reactor  safety.  Therefore,  NEDE- 
22290,  as  amended  to  incorporate  this 
safety  evaluation,  is  approved  as  a 
referential  document  for  the  GE  Type  I 
HICR  by  NRC  letter  dated  August  22. 
1983. 

The  staff  had  determined  that:  (1)  The 
nuclear  and  mechanical  properties  of 
the  mCR  do  not  differ  from  currently 
used  assemblies  in  a  significant  way;  (2] 
the  possiblity  of  an  accident  different 
from  those  analyzed  in  the  FSAR  would 
not  result  from  these  changes  because, 
in  addition  to  the  above,  these  systems 
would  not  be  operated  in  a  manner  new 
or  different  from  that  described  in  the 
FSAR:  and  (3)  the  margin  of  safety  as 
analyzed  in  Technical  Specifications 
would  not  be  reduced  because  the 
proposed  amendment  involves  no  ' 
significant  relaxation  of  the  criteria  used 
to  establish  safety  limits,  no  significant 
relaxation  of  the  bases  for  limiting 
safety  system  settings,  and  no 
significant  relaxation  in  limiting 
conditions  for  operation.  Therefore,  the 
staff  finds  that  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
signiRcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  to  the  TS  involve 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street  Morris,  Illinois  60451. 

Attorney  for  licensee:  Robert  G. 
Fitzgibbons,  Jr..  Ishara,  Lincoln  and 
Beale.  Three  First  National  Plaza,  Suite 
5200,  Chicago,  Illinois  60602. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  &  5»-374,  La  Salle 
County  Station.  Units  1  ft  2.  La  Salle 
County.  nUoois 

Date  of  amendment  request 
September  19. 1984  as  modified  by  letter 
of  October  5. 1964. 


Description  of  amendment  request- 
The  proposed  amendments  to  Operating 
License  NPF-11  and  Operating  License 
NPF-18  would  revise  the  La  Salle  Unit  1 
and  Unit  2  Technical  Specifications 
consistent  with  a  design  change  in  the 
location  of  the  reactor  water  cleanup 
(RWCU)  pumps  to  a  point  in  the  system 
containing  lower  water  temperature. 
The  Technical  Specifications  changes 
will  eliminate  the  requirement  to  specify, 
limits  on  the  ambient  and  differential 
temperature  measurements  in  the 
RWCU  pump  rooms  in  Tables  3.3.2-1. 
3.3.2-2.  3.3.2-3.  and  4.3.2-1.  These 
Technical  Specification  revisions  are 
requested  because  the  RWCU  system 
recirculation  pumps  do  not  contain 
reactor  water  at  full  operating 
temperature  and  pressure  as  originally 
designed  and  spurious  isolations  have 
occurred. 

To  allow  for  better  pump  operation 
based  on  operating  experience  at  other 
plants,  the  system  design  was  built  with 
the  heat  exchangers  in  the  lines 
upstream  of  the  pumps.  This  resulted  in 
lower  water  temperature  in  both  pumps 
in  the  RWCU  pump  rooms.  However,  the 
leak  detection  system  was  not  changed 
at  the  time  the  position  of  the  RWCU 
pumps  were  changed.  The  original 
RWCU  system  temperatures, 
anticipated  at  the  pun^s  and  in  the 
pump  rooms,  were  retained  by  the 
licensee  for  the  RWCU  pump  rooms  leak 
detection  and  the  RWCU  isolation 
instrumentation  design.  The  RWCu 
isolation  instrumentation  has  logic  trips 
based  on  the  following:  (1)  System  high 
differential  flow,  (2)  ambient  and 
differential  temperatures,  and  (3]  reactor 
building  sump  level.  Trips  based  on 
items  (1)  and  (2)  above  provide 
automatic  isolation  signals  to  the  RWCU 
system.  Item  (3)  provides  remote  alarm 
provisions  to  the  control  room  to  allow 
the  operator  to  manually  isolate  the 
RWCU  system.  Although  the  RWCU 
systems  have  a  lower  temperature  as 
this  water  passes  through  the  RWCU 
pump  rooms,  the  ambient  and 
differential  temperature  trip  setpoints 
for  these  temperature  channels  (set  at 
temperatures  for  equivalent  allowable 
leakage)  are  very  near  the  normal 
operating  temperatures.  This  has  caused 
spurious  isolations  (no  leaks  present). 
Because  of  the  change  in  the  location  of 
these  pumps,  these  temperature 
channels  and  their  logic  trip  inputs  are 
unnecessary.  Sufficient  diversity 
remains  in  the  differential  flow  and 
reactor  low  water  level  automatic 
isolations  to  ensure  that  actual  RWCU 
leakage  in  the  pump  rooms  is  monitored 
and  will  be  promptly  isolated.  In 
addition,  a  ruptured  RWCU  system  can 
be  detectd  and  isolated  manually  if  area 


sump  pumps  indicate  leakage  in  the 
system.  Since  the  ambient  and 
differential  temperatures  have  proven 
urmecessary  inputs  iot  RWCU  isolation 
and  have  caused  spurious  isolations,  the 
staff  agrees  that  it  is  prudent  to  remove 
them  from  the  protection  system  and 
from  the  Technical  Specifications. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  has 
determined  and  the  NRC  staff  agrees 
that  the  proposed  amendment  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  reactor  water  cleanup  (RWCU) 
system  will  still  have  adequate  isolation 
capability  and  meets  the  requirements 
for  cold  system  piping  as  specified  in  the 
Final  Safety  Analysis  Report  for  this 
system. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  bounding  leakage  from  the  RWCU 
System  has  already  been  evaluated. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
remaining  protective  instrumentations  is 
fully  adequate  to  monitor  for  leakage 
and  isolate  the  affected  RWCU  system  if 
the  leakage  exceeds  the  required  limits. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed  changes 
to  the  Technical  Specifications  involve 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College.  Rural  Route  No.  1, 
Ogelsby,  Illinois  61348. 

Attorney  for  licensee:  Isham,  Lincoln 
and  Burke.  Suite  840, 1120  Connecticut, 
Avenue,  NW..  Washington  DC.  20036. 

NRC  Branch  Chief:  A.  Schwencer. 

Consimiers  Power  Company,  Docket  No. 
50-155,  Big  Rock  Point  Plant,  Charlevoix 
County  Michigan 

Date  of  amendment  request:  May  31, 
1984. 

Description  of  amendment  request 
The  amendment  would  decrese  the 
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required  frequency  given  in  the 
Technical  Specifications  (TS)  for  control 
rod  drive  performance  testing  to  a 
frequency  of  once  every  major  refueling 
outage.  Currently,  TS  require 
performance  of  the  following  tests  every 
6  months: 

(1)  Withdrawal  of  each  drive,  stopping 
at  each  locking  position  to  check 
latching  and  unlatching  operations  and 
the  functioning  of  the  position  indication 
system. 

(2)  Scram  of  each  drive  from  full 
withdrawn  position.  Maximum  scram 
time  from  system  trip  to  90  percent  of 
insertion  shall  not  exceed  2.5  seconds. 
Also,  the  TS  currently  require 
performance  of  the  control  rod  insertion 
test  at  each  major  refueling  outage  but 
not  less  frequently  than  once  a  year. 
This  test  involves  insertion  of  each  drive 
over  its  entire  stroke  with  reduced 
hydraulic  system  pressure  to  determine 
that  drive  friction  is  normal.  The 
proposed  amendment  would  decrease 
the  frequency  of  these  three  test  to  once 
every  major  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination; 
According  to  the  standards  of  10  CFR 
50.92.  a  proposed  amendment  involves 
.  no  significant  hazards  considerations  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not: 

(1)  Involve  a  signiHcant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

A.  Insertion  Test  -. 

The  current  TS  require  the  control  rod 
insertion  test  to  determine  that  drive 
friction  is  normal  once  a  year.  The 
proposed  change  would  specify  the  test 
frequency  as  once  every  major  refueling 
outage.  Since  major  refueling  outages 
occur  about  once  a  year  at  Big  Rock 
Point,  the  test  frequency  would  be 
essentially  unchanged.  Therefore,  the 
staff  proposes  to  determine  that  the 
requested  action  does  not  involve  a 
signficant  hazards  consideration  in  that 
it  does  not  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

B.  Withdrawal  Test 

The  current  TS  require  performance  of 
the  control  rod  withdrawal  test 


including  latching,  unlatching,  and 
position  indication  at  each  latch  position 
during  each  major  refueling  and  once 
every  6  months  during  power  operation. 
The  proposed  change  would  remove  the 
requirement  to  perform  the  test  once 
every  6  months  during  power  operation. 
Therefore,  the  proposed  test  frequency 
would  be  just  during  each  major 
refueling  outage.  Since  major  refueling 
outages  occur  about  once  a  year  at  Big 
Rock  Point,  the  proposed  change  is 
basically  a  reduction  in  test  frequency 
from  twice-a-year  to  once-a-year. 
However,  the  current  TS  also  require 
daily  testing  (exercising  or  movement) 
of  any  control  rod  which  is  not  fully 
inserted.  This  test  also  involves  latching, 
unlatching,  and  a  check  on  position 
indication,  but  only  at  a  couple  of  latch 
positions.  Thus,  this  test  involves  the 
same  elements  as  the  withdrawal  test 
and  the  daily  test  could  be  described  as 
a  mini-withdrawal  test.  While  the  daily 
test  is  less  rigorous  than  the  withdrawal 
test,  the  daily  test  is  obviously 
performed  much  more  frequently  than 
once  every  6  months.  Because  of  the 
combination  of  these  tests,  the  deletion 
of  the  test  every  6  months  during  power 
operation  does  not  significantly  reduce 
the  licensee's  capability  to  diagnose 
control  rod  drive  operability  problems. 

Also  the  Standard  Technical 
Specifications  (STS)  for  General  Electric 
Boiling  Water  Reactors  (GE-BWR)  do 
not  include  such  a  withdrawal  test  in 
the  interim  between  refueling  outages. 
The  STS  are  the  staffs  general  guidance 
for  determining  the  adequacy  of  TS. 

Therefore,  the  staff  proposes  to 
determine  that  the  requested  action  does 
not  involve  a  significant  hazards 
consideration  in  that  it  does  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a      ^ 
margin  of  safety.  | 

C.  Scram  Time  Test  -i 

The  current  TS  require  the  control  rod 
scram  time  tests  to  be  performed  at 
major  refueling  outages  and  every  6 
months  during  power  operation.  The 
proposed  change  would  remove  the 
requirements  to  perform  the  test  once 
every  6  months  during  power  operation. 
Therefore,  the  proposed  test  frequency 
would  be  just  during  major  refueling 
outages.  Since  major  refueling  outages 
occur  about  once  a  year  at  Big  Rock 
Point,  the  propose  change  is  basically  a 
reduction  in  test  frequency  from  twice-a- 
year  to  once-a-year. 


The  licensee  states  that  deletion  of  the 
scram  time  test  every  6  months  during 
power  operation  would  not  significantly 
reduce  the  margin  of  safety  for  the 
control  rod  drive  system  because  past 
tests  have  shown  that  the  system  is 
rehable  and  there  is  no  significant 
degradation  of  performance  in  a  1-year 
period  of  time. 

The  scram  time  test  history  for  Big 
Rock  Point  does  show  that  the  contol 
rod  drive  system  is  reliable;  there  have 
only  been  two  scram  test  failures.  Both 
failures  were  during  testing  in  1978  and 
both  were  due  to  degradation  of  a 
particular  kind  of  rubber  disc.  The 
preventive  maintenance  program  has 
been  enhanced  to  prevent  recurrent 
failures  of  the  discs.  Also,  the  test 
history  does  show  that  performance  in 
the  time  tests  does  not  degrade 
significantly  over  a  1-year  period  of 
time.  Therefore,  deletion  of  the  test 
every  6  months  during  power  operation 
would  not  significantly  affect  the 
reliability  of  the  scram  system. 

Therefore,  the  staff  proposes  to 
determine  that  the  requested  action  does 
not  involve  a  significant  hazards 
consideration  in  that  it  does  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770 

Attorney  for  licensee:  Judd  L  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Branch  Chief:  Walter  A. 
Paulson,  Acting  Chief 

Duquesne  Light  Company,  Docket  No. 
50-334.  Beaver  Valley  Power  Station. 
Unit  No.  1,  Shippingport.  Pennsylvania 

Date  of  amendment  request:  October 
8.1984. 

Description  of  amendment  request 
This  is  an  application  for  an  amendment 
to  Operating  License  DPR-66,  revising 
the  Technical  Specifications  to  comply 
with  requirements  (NUREG-0737) 
imposed  by  the  Commission  as  a  result 
of  the  Three  Mile  Island  accident.  The 
proposed  changes  are  patterned  after 
the  staffs  Standard  Technical 
Specifications  transmitted  by  Genenc 
Letter  83-37.  They  are  as  follows: 

(1)  Tables  3.3-11  and  4.3-7  would  be 
revised  by  adding  Instrument  No.  10, 
Containment  Sump  Wide  Range  Water 
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Level,  to  comply  with  the  staffs 
requirement.  In  addition.  Table  3.3-11 
would  be  revised  to  include  Instrument 
No.  9,  PORV  Control  Pressure  Channels, 
which  was  previously  added  to  Table 
4.3-7  by  Amendment  No.  45. 

(2)  Sections  3.4.12.  4.4.12  and  B3/4.4.12 
would  be  added  to  specify  the  limiting 
conditions  for  operation,  associated 
surveillance  requirements,  and  basis  for 
the  reactor  coolant  vent  system. 

(3)  Section  3.6.4.1  would  be  revised  to 
apply  specifically  to  the  wide  range 
hydrogen  analyzers  installed  to  meet 
staff  requirements. 

(4}  Section  6.8.4  would  be  added  to 
require  a  post-accident  monitoring 
program  be  established,  implemented 
and  maintained. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  FR 14870).  One  of  these. 
Example  (ii),  involving  no  significant 
hazards  considerations  is  "A  change 
that  constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications". 
All  proposed  specifications  described 
above  are  currently  non-existent  in  the 
Beaver  Valley  Unit  1  Technical 
Specifications.  Issuance  of  an 
amendment  to  incorporate  them  would 
be  an  action  that  matches  the  quoted 
example.  Therefore,  the  staff  proposes 
to  characterize  the  proposed  amendment 
as  involving  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  1800  M  Street  NW.. 
Washington.  D.C.  2003& 

NRC  Branch  Chief:  Steven  A.  Varga. 

Florida  Power  ft  Light  Co.,  Docket  No. 
50-335.  SL  Lude  Plant,  Unit  No.  1.  St. 
Lude  County,  Florida 

Date  of  amendment  request- 
September  la  1984. 

Description  of  amendment  request 
The  proposed  amendment  would  make 
changes  in  the  technical  specifications 
of  St.  Lucie  Plant,  Unit  No.  1  by 
providing  flow  rates  and  tolerances  for 
each  of  the  two  sodium  hydroxide 
sources.  When  Amendment  49  to 
Operating  License  DPR-67  was  issued, 
the  flow  rates  and  tolerances  were  not 
available  and  the  Ucensee  conunitted  to 
supply  them  at  a  future  date. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  contained  in  10  CFR  50.92  by 
providing  examples  of  amendments 
considered  likely,  and  not  likely,  to 
involve  a  significant  hazards 
consideration.  These  were  published  in 
the  Federal  Register  on  April  6, 1963  (48 
FR  14870).  One  of  the  examples 
involving  no  significant  hazards 
consideration  (i)  relates  to  a  purely 
administrative  change  to  the  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature.  This 
change  does  not  meet  any  of  the  cited 
examples  but  is  believed  to  be 
administrative  in  nature  in  that  it 
provides  the  numbers  specifically  called 
for  in  Amendment  49.  SpeciRcally  in 
Technical  Specification  4.6.2.2.d,  the 
hcensee  is  required  to  provide  flow 
rates  and  tolerances  within  six  months 
following  restart  from  the  1983  refueling 
outage.  This  application  for  amendment 
satisHes  that  requirement  and  is  felt  to 
be  administrative  in  nature. 

Another  example  (ii)  relates  to  a 
change  that  institutes  an  additional 
limitation  or  control  not  presently 
included  in  the  technical  speciHcations: 
for  example,  a  more  stringent 
surveillance  requirement.  This  change 
meets  this  example  in  that  it  now 
specifies  the  flows  and  pressures  that 
are  required  to  be  met  in  order  to 
declare  the  spray  additive  system 
operable.  It  is  more  restrictive  in  that 
numbers  specifying  flow  and  pressure 
now  exist  where  none  existed  before. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Port 
Pierce,  Florida  33450. 

Attorney  for  licensee:  Harold  F.  Reis, 
Esq.,  Newman,  and  Holtzinger,  1615  L 
Street  NW.,  Washington,  D.C.  20036. 

NRC  Branch  Chief:  James  R.  Miller. 

Florida  Power  Corporation,  et  ol., 
Docket  No.  50-<302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant.  Citrus 
County.  Florida 

Date  of  amendment  request:  April  23. 
1984. 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  reporting  requirements  of  the 
Technical  Specifications  to  bring  them 
into  comformance  with  the  recent 
revision  to  10  CFR  50.72  and  with  the 
new  10  CFR  50.73. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  license 
amendments  involve  significant  hazards 
considerations  by  providing  certain 
examples  (48  FR  14870).  One  example  of 
an  amendment  that  is  considered  not 
likely  to  involve  a  significant  hazards 
consideration  is  "(vii)  A  change  to  make 
a  license  conform  to  changes  in  the 
regulations,  where  the  license  change 
results  in  very  minor  changes  to  facility 
operation  clearly  in  keeping  with  the 
regulations." 

Since  the  proposed  changes  deal  with 
reporting  requirements  and  would  have 
little  or  no  effect  on  facility  operations, 
and  are  proposed  in  order  to  conform  to 
changes  in  the  regulations,  they  are 
encompassed  by  this  example. 
Therefore,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration. 

Bbcal  Public  Document  Room 
location:  Crystal  River  Public  Ubrary, 
668  NW  First  Avenue,  Crystal  River. 
Florida. 

Attorney  for  licensee:  R.W.  Neiser, 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042,  St.  Petersburg,  Florida 
33733. 

NRC  Branch  Chief:  John  F.  Stolz. 

Florida  Power  Corporation,  et  aL, 
Docket  No.  50-302,  CrysUl  River  unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County.  Florida 

Date  of  amendment  request-  April  23, 
1984. 

Description  of  amendment  request: 
The  proposed  amendment  would  permit 
opening  of  certain  containment  isolation 
valves  (which  would  otherwise  be 
required  to  be  isolated  in  accordance 
with  Technical  Specification  3.6.1) 
provided  that  a  dedicated  operator  is 
stationed  at  the  valve  to  isolate  the 
penetration  upon  receipt  of  a 
containment  isolation  signal  Inability  to 
open  the  affected  valves  prevents 
conformance  with  other  requirements  of 
the  Technical  Specifications  which  in 
many  cases  would  necessitate  an 
undesirable  plant  shutdown. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  One  of  the  examples  (vi)  of 
actions  involving  no  significant  hazards 
considerations  is  a  change  which  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
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clearly  within  all  acceptable  criteria 
with  respect  to  the  system  specified  in 
the  Standard  Review  Plan.  .  .  . 

Chapter  16  of  the  Standard  Review 
Plan  refers  to  NUREG-0103.  Standard 
Technical  Specifications  for  B&W 
Pressurized  Water  Reactors  (B&W  STS), 
which  are  applicable  to  this  plant.  Table 
3.&-1  of  the  B&W  STS  suggests  that 
designated  containment  isolation  valves 
"may  t>e  opened  on  an  intermittent  basis 
under  administrative  control."  The 
proposed  amendment  would  be  within 
the  criteria  specified  in  the  Standard 
Review  Plan.  Therefore,  since  the 
proposed  amendment  is  encompassed 
by  this  example,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River, 
Florida. 

Attorney  for  licensee:  R.W.  Neiser. 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation. 
P.O.  Box  14042,  St.  Petersburg,  Florida 
33733. 

NRC  Branch  Chief:  John  F,  Stolz. 

Florida  Po%ir«r  Corporatioa.  et  aL. 
Docket  No.  60-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant.  Qtrus 
County.  Florida 

Date  of  amendment  request:  May  31, 
1984. 

Description  of  amendment  request- 
The  proposed  amendment  would  exempt 
from  the  provisions  of  Technical 
Specification  (TS)  3.0.4.  these  TSs: 
3.4.11,  3.9.9,  and  3.9.11.  TS  3.0.4  prevents 
entry  into  an  operational  mode  tmless 
the  Limiting  Conditions  for  Operation 
are  met,  without  reliance  on  ACTION 
statements,  unless  otherwise  excepted. 
TS  3.4.11.  recently  requested  by  the 
licensee  and  not  yet  in  place,  applies  to 
Reactor  Coolant  System  (RCS)  vents.  TS 
3.9.9  governs  the  containment  purge 
isolation  system  operability,  and  TS 
3.9.11  requires  missile  shielding  and 
water  depth  over  fuel  assemblies  in  the 
storage  tanks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

TS  3.4.11 

The  NRC  staff's  Generic  Letter  83-87 
(November  1, 1983)  allows  continued 
Power  Operation  and  startup  provided 
the  inoperable  vent  path  is  deactivated. 
Because  there  eire  no  additional  safety 
concerns  during  the  less  significant 
modes  of  Hot  Standby  or  Hot  Shutdown 
with  regard  to  RCS  vents,  the  requested 
exemption  is  within  the  intent  of  NRC 
guidance  on  this  matter,  and  therefore 
the  staff  concludes  that  the  proposed 


amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident -previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

TSs  3.9.9  and  3.9.11 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  One  of  the  examples  (vi)  of 
actions  involving  no  significant  hazards 
considerations  is  a  change  which  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  specified  in 
the  Standard  Review  Plan. 

With  regard  to  TS  3.9.9,  the  Standard 
Review  Plan  refers  to  the  B&W  Standard 
Technical  Specifications  (B&W  STS) 
which  apply  to  this  plant.  TS  3.9.9  of  the 
B&W  STS  clearly  permits  exemption 
from  the  provisions  of  Section  3.0.4.  For 
TS  3.9.11,  analysis  required  by  the 
Standard  Review  Plan  does  not  take 
into  consideration  the  operating  mode  of 
the  reactor.  Therefore,  the  proposed 
change  cannot  affect  a  safety  margin. 
Therefore,  these  proposed  changes  are 
encompassed  by  this  example. 

For  the  reasons  discussed  above,  the 
Commission  proposes  to  determine  that 
the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River, 
Florida. 

Attorney  for  licensee:  R.W.  Neiser. 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042.  St.  Petersburg.  Florida 
33733. 

NRC  Branch  Chief:  John  F.  Stolz. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  CrysUl  River  Unit 
No.  3  Nuclear  Generating  Plant.  Citrus 
County.  Florida 

Date  of  amendment  request:  July  25. 
1984. 

Description  of  amendment  request- 
The  proposed  amendment  would  delete 
Surveillance  Requirement  4.8.1.1.1.a.2. 
which  requires  that  the  sump  pumps  in 
the  tunnel  containing  the  DC  control 
feeds  to  the  230  Kv  switchgear  be 
verified  to  be  operable  at  least  once 
every  seven  days.  The  licensee  presents 
information  which  is  asserted  to  show 
that  the  DC  control  feed  cables,  which 
the  sump  pumps  are  intended  to  keep 


dry,  are  not  adversely  affected  by 
immersion  in  rain  or  salt  water. 
Therefore,  weekly  surveillance,  and 
presently-required  operation  of  the 
diesel  generators  if  the  sump  pumps  are 
not  operable,  are  not  necessary  to 
assure  plant  safety. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
considered  not  likely  to  involve  a 
significant  hazards  consideration  by 
providing  certain  examples  (48  FR 
14870).  One  example  (iv)  is  a  relief 
granted  upon  demonstration  of 
acceptable  operation  from  an  operating 
restriction  that  was  imposed  because 
acceptable  operation  was  not  yet         ' 
demonstrated.  Since  demonstration  of 
operability  df  the  sump  pumps  (the 
operating  restriction)  was  initially 
included  in  the  Technical  Specifications 
to  assure  that  common  mode  failure  of 
the  DC  feeds  due  to  flooding  would  not 
occur,  acceptable  evidence  that  the  DC 
control  feed  cables  would  not  fail  due  to 
flooding  constitutes  demonstration  of 
acceptable  operation  of  the  cables.  The 
proposed  change  is  encompassed  by  this 
example,  and  therefore,  the  staff 
proposes  to  demonstrate  that  the 
proposed  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library. 
668  N.W.  First  Avenue,  Crystal  River. 
Florida. 

Attorney  for  licensee:  R.W.  Neiser, 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042,  St.  Petersburg,  Florida 
33733. 

NRC  Brvnch  Chief:  John  F.  Stolz. 

Florida  Power  Corporatioa,  et  aL. 
Docket  No.  50-302.  Crystal  River  Unit 
Na  3  Nuclear  Geoerating  Plant.  Qtrus 
County.  Florida 

Date  of  amendment  request-  August 
30, 1964. 

Description  of  amendment  requests: 
The  proposed  amendment  would  revi<«e 
Technical  Specification  3.3.3.45,  Remo. 
Shutdown  System,  to  be  consistent  \  'th 
the  new  remote  shutdown  system.  Tht 
new  system  has  been  reviewed  and 
accepted  by  the  NRC  and  will  be 
installed  during  Refuel  V  after  which  the 
revised  Technical  Specification  would 
become  effective.  Operability  and 
surveillance  requirements  for  the  remote 
shutdown  system  transfer  switches  are 
also  added. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  part  of  its  compliance  with  the 
requirements  of  10  CFR  Part  50, 
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Appendix  R,  the  licensee  provided  a 
new  remote  shutdown  system.  The  NRC 
staff  reviewed  the  design  of  the  new 
system  and  on  January  6, 1983,  approved 
this  system  and  noted  that  Technical 
Specifications  governing  the  system  are 
required.  The  proposed  amendment 
provides  these  revised  Technical 
Specifications.  Because  these  changes 
are  necessary  to  cover  this  previously- 
accepted  new  system  and  to  conform 
with  the  requirements  of  the  regulations, 
and  because  they  add  additional 
limitations,  restrictions,  and  controls 
(example  ii,  48  FR  14870),  the 
Commission's  staff  finds  that  the 
proposed  amendment  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  an  accident  of  a  type 
different  from  any  evaluated  previously, 
or  (3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  staff,  therefore, 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River, 
Florida. 

Attorney  for  licensee:  R.W.  Neiser, 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042.  St.  Petersburg,  Florida 
33733. 

NRC  Branch  Chief:  John  F.  Stolz.  . 

Florida  Power  Corporation,  et  ol.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  amendment  request  August 
30,1964. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  applicability  of  Technical 
Specification  3.3.3.3  to  allow  the  Triaxial 
Peak  Accelograph  on  top  of  the  reactor 
vessel  head  to  be  inoperable  during 
Modes  5  and  6,  and  the  head  is  off  the 
reactor.  This  accelograph  provides  no 
useful  function  when  the  head  is  off. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  apphcation  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (i)  purely  administrative 
changes  to  the  Technical  Specifications, 
for  example,  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error  or 
a  change  in  nomenclature.  The  change 
proposed  by  the  licensee  is  such  an 
administrative  change  to  correct  the 


error  involved  in  the  present  Technical 
Specifications  in  not  considering  the 
lack  of  need  for  operability  of  the  Head 
Accelograph  when  the  reactor  vessel 
head  is  off  the  reactor  vessel.  Therefore 
the  Commission's  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue.  Crystal  River, 
Florida. 

Attorney  for  licensee:  R.W.  Neiser, 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation. 
P.O.  Box  14042.  St.  Petersburg,  Florida 
33733. 

NRC  Branch  Chief:  John  F.  Stolz. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Gtrus 
County,  Florida 

Date  of  amendment  request 
September  28, 1984. 

Description  of  amendment  request 
The  proposed  amendment  would  correct 
errors  and  inconsistencies  in  and  clarify 
certain  radiological  effluent  Technical 
Specifications  (TSs).  Specifically, 
change  1  revises  TS  3.3.3.8  to  require 
source  check  prior  to  each  release  rather 
than  daily;  change  2  revises  TS  3.3.3.9  to 
change  specified  modes  for  applicability 
and  surveillance  on  RM-Al  to  "During 
periods  of  Reactor  Building  purge"; 
change  3  corrects  a  typographical  error 
and  changes  source  check  requirements 
in  TS  3.3.3.9  to  be  consistent  with  other 
TSs;  change  4  adds  reporting 
requirements  in  TS  3.3.3.10  in  the  event 
of  inoperability  of  Waste  Gas  Decay 
Tank  monitors  for  more  than  14  days; 
change  5  clarifies  that  only  the  in- 
service  Waste  Gas  Decay  Tank  need  be 
continuously  monitored  (TS  4.7.13.5); 
change  6  corrects  an  inconsistency  in 
the  requirements  for  reporting 
unavailability  of  vegetable  samples  (TS 
6.9.2);  and  change  7  clarifies  the  group  of 
individuals  to  be  considered  when 
reporting  doses  6.9.1.4). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration  is  a  purely  administrative 
change  to  the  Technical  Specifications: 
for  example,  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error  or 
a  change  in  nonmenclature.  The 
proposed  changes  fall  within  the  scope 
of  this  example,  as  follows: 


Change  1.  When  TS  3.3.3.8  was 
initially  developed,  releases  through 
RM-L7  (Secondary  Drain  Tank  liquid 
effluent  line  monitor)  were  being  made 
continuously.  These  releases  are  now 
being  made  on  a  "Batch"  basis.  The 
proposed  change  would  be  consistent 
with  other  batch  type  release  monitors. 

Change  2.  When  the  applicable  modes 
for  operation  of  RM-Al  (Reactor 
Building  purge  exhaust  duct  monitor) 
were  determined.  Crystal  River  Unit  3 
was  allowed  to  purge  during  all  modes. 
Since  then,  piu^ing  has  been  restricted 
to  Modes  5  and  6.  The  operability 
requirements  are  proposed  to  reflect  this 
restriction  and  require  monitoring  only 
during  times  purging  is  performed. 
Therefore,  this  change  is  administrative 
in  nature. 

Change  3.  This  change  corrects  a      y 
typographical  error  which  erroneously 
tied  Auxiliary  Building  exhaust 
monitoring  to  periods  of  Reactor 
Building  purge.  It  also  changes  the 
erroneous  requirement  to  perform  a 
source  check  prior  to  release  through  the 
Auxiliary  Building  exhaust  monitor 
(RM-A2).  which  is  required  to  operate 
continuously  by  TS  3.7.8.1. 

Change  4.  Compliance  with  current 
TSs  is  not  possible  in  this  case.  TS 
3.3.3.10  allows  operation  with 
inoperable  Waste  Gas  Decay  Tank 
monitors  for  up  to  14  days.  After  that, 
entrance  into  TS  3.0.3  (shutdown)  would 
generally  be  required.  However,  the 
monitor  is  required  to  be  operable  in  all 
modes  so  shutdown  would  not  satisfy 
this  requirement.  In  addition,  initiating 
plant  shutdown  would  result  in  release 
of  additional  hydrogen  which  could 
have  safety  consequences  if  the  monitor 
were  inoperable.  "Hius,  the  proposed 
change,  in  defining  action  to  be  taken 
after  14  days,  corrects  the  TS  error. 

Change  5.  This  change  would  clarify 
that  only  the  in-service  Waste  Gas 
Decay  Tank  needs  to  be  continuously 
monitored  for  hydrogen  and  oxygen 
concentrations. 

Change  6.  The  unavailability  of 
vegetable  samples  is  reported  in  the 
Annual  Radiological  Environmental 
Operating  Report  not  as  a  special  report 
as  imphed  in  the  present  TS  6.9.2. 
Specification  3.7.11.4  does  not  require  a 
special  report,  thus  the  reference  to 
3.7.11.4  has  been  deleted. 

Change  7.  This  change  would  change 
"individuals"  to  "members  of  the 
public",  which  is  a  defined  term,  while 
"individuals"  is  not.  This  change 
clarifies  the  scope  of  individuals  to  be 
considered  when  reporting  doses  per 
this  requirement.  Individuals  who  are 
not  members  of  the  public  are  covered 
under  other  requirements. 
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As  discussed  specifically  above,  the 
Commission's  staff  concludes  that  the 
proposed  changes  fall  within  the  scope 
of  this  example.  On  this  basis,  the 
Commission  proposes  to  determine  that 
the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Crystal  River  Library,  668  N.W. 
First  Avenue,  Crystal  River.  Florida. 

Attorney  for  licensee:  R.W.  Neiser, 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042,  St.  Petersburg,  Florida 
33733. 

NRC  Branch  Chief:  John  F.  Stolz. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia,  Docket  No.  50-321,  Edwin  1. 
Hatch  Nuclear  Plant,  Unit  No.  1,  Appling 
County,  Georgia 

Date  of -amendment  request  May  4. 
1984,  as  revised  September  12, 1984. 

Description  of  amendment  request 
The  amendment  would  change  the 
Technical  Specifications  to  expand  the 
present  definition  of  operability  to 
explicitly  include  functionality  of 
support  equipment,  redundant  trains 
■  and  electric  power  supplies.  The 
amendment  would  also  add  provisions 
to  the  Technical  Specifications  to  allow 
a  system,  subsystem,  train,  component 
or  device  to  be  considered  OPERABLE 
under  certain  conditions  when  the 
'normal  or  emergency  power  source 
providing  power  to  the  system, 
•subsystem,  etc.  is  INOPERABLE. 

The  present  definition  of  operable 
requires  only  that  a  system  or 
component  be  capable  of  performing  its 
intended  function  in  its  required  manner 
in  order  to  be  considered  operable. 

The  proposed  change  was  submitted 
in  response  1o  an  April  10, 1930,  NRC 
request  that  licensees  submit  proposed 
Technical  Specifications  concerning  the 
definition  of  the  term  "OPERABLE"  that 
conform  with  Model  Technical 
Specifications  included  with  the  April 
10, 1980  request. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  of  actions  involving  no 
significant  hazards  considerations 
relates  to  a  change  that  constitutes  an 
additional  limitation,  restriction  or 
control  not  presently  in  the  Technical 
Specifications  (Example  (ii)). 
The  proposed  change  would  add 

additional  limitations  and  is  therefore 

similar  to  this  example. 


The  Commission  therefore  proposes  to 
determine  that  this  action  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Shaw,  Pittman,  Pots  and 
Trowbridge,  1800  M  Street  NW.. 
Washington,  D.C.  20036. 

NRC  Branch  Chief  John  F.  Stolz. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-321,  Edwin  1. 
Hatch  Nuclear  Plant,  Unit  No.  1,  Appling 
County,  Georgia 

Date  of  amendment  request  October 
18, 1984,  supplementing  the  request  of 
September  5. 1984. 

Description  of  amendment  request 
This  submittal  supplements  the  request 
for  amendment  dated  September  5, 1984, 
which  was  noticed  in  the  Federal 
Register  on  October  24. 1984  (49  FR 
42819).  This  supplemental  request  for 
Technical  Specification  (TS)  change 
relates  to  the  proposed  High  Pressure 
Coolant  Injection  (HPCI)  steamline 
differential  pressure  trip  setpoint/ 
allowable  value  modification  to  the  TSs. 
The  purpose  of  this  change  is  to  update 
the  TS  trip  setpoint  for  these 
instruments  which  are  being  replaced  by 
the  Analog  Transmitter  Trip  System 
(ATTS).  Since  the  time  that  original 
setpoint  was  determined,  a  better 
calculational  method  has  been 
developed.  This  proposed  change  uses 
the  Regulatory  Guide  1.105  methodology 
in  updating  the  setpoint  for  the  new 
ATTS  instruments,  and  takes  credit  for 
the  improved  error  and  drift 
characteristics  of  the  new  system.  This 
change  replaces  the  trip  setpoint  listed 
in  the  TSs  with  the  newly  evaluated 
allowable  value  determined  through 
Regulatory  Guide  1.105  methodology. 
Changes  to  the  siuveillance 
requirements  are  the  same  as  those 
discussed  in  the  October  24. 1984 
Federal  Register  Notice  for  ATTS 
instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 


any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensees  have  provided  the 
following  evaluations  against  each  of 
the  above  three  criteria  for  the  proposed 
change: 

GPC  reviewed  the  proposed  change  and 
considers  it  not  to  involve  a  significant 
hazards  consideration  for  the  following 
reasons: 

1.  It  will  not  iignificantly  increase  die 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  new  ATTS 
instruments  are  of  a  superior  design  as 
compared  to  the  current  instruments.  In 
addition,  the  setpoint  was  determined  using 
the  criteria  of  Regulatory  Guide  1.105.  and 
therefore,  still  meets  the  Final  Safety 
Analysis  Report  (FSAR)  criteria. 

2.  It  will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated,  because  the 
basic  trip  function,  as  de8cril>ed  in  the  FSAR. 
is  unchanged. 

3.  It  will  not  involve  a  signiflcant  reduction 
in  a  margin  of  safety  because  the  original 
design  basis  was  maintained.  In  addition. 
Regulatory  Guide  1.105  criteria  were  used  in 
the  calculation  of  the  new  setpoint. 

The  Conunission's  staff  agrees  with 
the  licensees*  evaluation  that  the  change 
meets  the  three  criteria  of  the 
Commission's  guidance  as  stated  above. 
On  this  basis,  the  Conunission  proposes 
to  determine  that  the  application  for 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxley,  Georgia. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Shaw,  Pittman,  Potts  and 
Trowbridge.  1800  M  Street  NW., 
Washington.  D.C.  20036. 

NRC  Branch  Chief:  John  F.  Stolz. 

Georgia  Power  Company.  Ogletfaotpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  DockeU  Nos.  50-321  and  8ft- 
366,  Edwin  I.  Hatch  Nuclear  Plant. 
Unite  Nos.  1  and  2,  Appling  County. 
Georgia 

Date  ofamemdment  request 
September  5, 1984. 

Description  of  amendment  request 
These  amendments  would  modify  the 
Technical  Specifications  to  add  leak 
rate  limits  and  test  requirements  for  the 
automatic  depressurization  system. 

These  additional  requirements  are 
submitted  in  response  to  the  NUREG- 
0737  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  An 
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example  of  actions  involving  no 
significant  hazards  considerations  is  an 
amendment  involving  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications. 
These  proposed  Technical  Specification 
modifications  impose  additional 
limitations,  restrictions  and  controls  and 
therefore  fall  within  this  example. 

Therefore,  since  the  application  for 
amendments  involves  proposed  changes 
that  are  similar  to  an  example  for  which 
no  significant  hazards  considerations 
exist,  the  Commission  has  made  a 
proposed  determination  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library. 
301  City  Hall  Drive,  Baxley,  Georgia. 

Attorney  for  licensee:  G  J. 
Trowbridge,  Shaw.  Pittman,  Potts,  and 
Trowbridge,  1800  M  Street  NW.. 
Washington,  D.C.  20036. 

NRC  Branch  Chief:  John  F.  Stolz. 

Georgia  Power  Conpany,  OgleQiorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia.  Docket  No.  50-^66,  Edwin  L 
Hatch  Nuclear  Plant,  Unit  No.  2,  Appling 
County,  Geotgia 

Date  of  amendment  request 
September  5. 1984. 

Description  of  amendment  request 
This  amendment  would  modify  the 
Technical  Specifications  to  add  limiting 
conditions  for  operation,  trip  setpoints 
and  surveillance  requirements  for  the 
monitors  which  provide  the  high 
radiation  isolation  signals  to  the 
containment  purge  and  vent  valves. 

The  above  proposed  Technical 
Specification  modifications  were 
submitted  to  reflect  implementation  of 
NUREG-0737  Item  II.E.4.2(7)  which 
requires  that  the  purge  and  vent  valves 
close  automatically  on  a  high 
containment  radiation  signal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  An 
example  of  actions  involving  no 
significant  hazards  considerations  is  an 
amendment  involving  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications. 
These  proposed  Technical  Specification 
modifications  impose  additional 
limitations,  restrictions  and  controls  and 
therefore  fall  within  this  example. 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
that  are  similar  to  an  example  for  which 


no  significant  hazards  considerations 
exist,  the  Commission  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

LocaJ  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley.  Georgia. 

Attorney  for  licensee:  C.F. 
Trowbridge,  Shaw,  Pittman.  Potts,  and 
Trowbridge.  1800  M  Street  NW.. 
Washington.  D.C.  20036. 

NRC  Branch  Chief:  John  F.  Sfolz. 

GPU  Nuclear  Corpration,  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station,  Ocean  County  New  Jersey 

Date  of  amendment  request  August 
11, 1980  as  supplemented  October  18. 

1982,  December  5. 1983,  February  9  and 
March  23, 1984. 

Description  of  amendment  request 
The  proposed  amendment  requests 
approval  of  Technical  Specification  (TS) 
changes  relating  to  station  electric 
distribution  system  voltage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  criteria  and  NRC  staff  positions 
regarding  degraded  grid  voltage 
protection  were  sent  to  Jersey  Central 
Power  and  Light  Company  (JCP&L),  now 
GPU  Nuclear  Corporation  (GPU),  on 
August  11. 1976  and  on  June  3. 1977. 
ICP&L  responses  were  dated  November 
5, 1976.  April  18, 1977.  September  25. 
1979,  August  11, 1980,  and  April  30. 1981. 
EG&G  Idaho  under  contract  to  NRC 
performed  a  detailed  review  and 
technical  evaluation  of  the  submittals. 
The  residts  of  this  review  are  contained 
in  the  staffs  Safety-  Evaluation  (SE) 
entitled  "Degraded  Grid  Protection  for 
Class  IE  Power  Systems,  Oyster  Creek 
Nuclear  Power  Station"  dated  October 
16. 1981.  The  proposed  amendment 
change  request  supports  the  design  of 
the  grid  undervoltage  protection  system 
and  the  mode  of  operation  of  the  bus  tie 
breakers  previously  approved  in  the 
October  16. 1981  SE  and  includes  relay 
surveillance  requirements,  setpoints  and 
limits,  and  limiting  conditions  for 
operation  (LDO). 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  for  a  no  significant  hazards 
consideration  determination  by 
providing  certain  examples  (April  6, 

1983,  48  FR  14870).  One  of  the  examples 
(ii)  of  action  not  likely  to  involve  a 
significant  hazards  consideration  relates 
to  a  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the  TS; 
for  example,  a  more  stringent 
surveillance  requirement.  The  changes 
proposed  in  the  application  for 
amendment  are  encompassed  by  this 


example  and  the  requested  action  fulfills 
the  requirements  set  forth  in  the  SE 
dated  October  16. 1981.  On  this  basis, 
the  staff  proposes  to  determine  that  the 
proposed  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Ocean  County  Library.  101 
Washington  Street,  Toms  River,  New 
Jersey  08753. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Esquire,  Shaw,  Pittman, 
Potts,  and  Trowbridge,  1800  M  Street 
NW..  Washington.  DC  20036. 

NRC  Branch  Chief:  John  A.  Zwolinski, 
Chief. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey. 

Date  of  amendment  request  August  4, 
1983  and  supplemented  February  8, 1984. 

Description  of  amendment  request 
The  proposed  amendment  requests 
approval  of  a  Technical  Specification 
(TS)  change  to  Section  3.1  which  would 
raise  the  high  drywell  pressure  trip 
setpoint  from  2.0  psig  to  2.4  psig. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  amendment  involves  a 
slight  increase  in  the  established  trip 
setting  which  initiates  automatic 
protective  actions,  but  does  not  involve 
a  change  of  any  of  the  limiting  safety 
system  settings  listed  in  Section  2.3  of 
the  TS.  This  change  will  increase  the 
separation  between  the  containment 
operating  pressure  and  the  pressure  trip 
setpoint  which  would  reduce  the 
likelihood  of  spurious  trips  and  will 
ensure  that  only  valid  signals  will 
challenge  the  trip  system.  However,  the 
setpoirtt  is  still  low  enough  that  the  trips 
initiated  by  the  affected  instruments  will 
occur  in  time  to  ensure  that  they  will 
perform  their  protective  function. 
Although  this  change  may  slightly 
reduce  in  some  way  a  safety  margm.  the 
results  of  this  change  are  clearly  within 
all  acceptable  criteria  with  respect  to 
the  system  or  component  specified  in 
the  Standard  Review  Plan.  The  decrease 
in  the  likelihood  of  spurious  trips  will 
significantly  reduce  the  possibility  of 
plant  disruptions  or  transients  which 
lead  to  more  significant  events. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  for  no  significant  hazards 
consideration  determination  by 
providing  certain  examples  (April  6. 
1983.  48  FR  14870).  One  of  the  examples 
(vi)  of  action  not  likely  to  involve  a 
significant  hazards  consideration  relates 
to  change  which  either  may  result  in 
some  increase  to  the  probability  or 
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consequences  of  a  previously  analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan;  for  example,  a 
change  resulting  from  the  application  of 
a  small  refinement  of  a  previously  used 
calculational  model  or  design  method. 
The  changes  proposed  in  the  application 
for  amendment  are  encompassed  by  this 
example.  On  this  basis,  the  staff 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library.  101 
Washington  Street  Toms  River.  New 
Jersey  08753. 

Attorney  for  licensee:  G.F. 
Trowbridge.  Esquire,  Shaw.  Pittman, 
Potts,  and  Trowbridge.  1800  M  Sti«et 
NW..  Washington.  D.C.  20036. 

NRC  Branch  Chief:  John  A.  Zwolinski. 
Chief. 

GPU  Nuclear  Corporation.  Docket  No. 
50-219.  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  amendment  request  June  8. 
1984. 

Description  of  amendment  request 
The  proposed  amendment  requests 
approval  of  Technical  Specification  (TS) 
changes  to  Section  6.0.  Administrative 
Controls. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  amendment  change 
request  would  provide  a  Plant 
Engineering  organization  which  is  more 
responsive  to  the  continuing  operations 
and  maintenance  needs  of  the  Oyster 
Creek  facihty  and  to  enhance  the 
administrative  capabilities  of  the 
organization.  The  reorganization  would 
be  achieved  by: 

— Reducing  the  number  of  direct 
interfaces  to  both  the  Plant 
Engineering  Director  and  the 
Manager — Plant  Engineering. 

— Providing  a  three  Manager  structure 
with  specific  responsibilities  in  the 
areas  of  Operations.  Maintenance, 
and  Support. 

— Providing  direct  interfaces  within 
Plant  Engineering  for  the  related 
organizations  of  the  Oyster  Creek 
division  and  GPUN. 

— Assigning  specific  responsibility  to  a 
dedicated  group  for  discharging  the 
administrative  functions  of  Plant 
Engineering. 
The  responsibihties  presently  under 

the  congizance  of  the  "Manager-Plant 

Engineering"  will  be  split  into  three 


specific  areas:  Operations  Engineering, 
Maintenance  Engineering,  and  Support 
Engineering.  Eadi  of  these  disciplines 
will  be  headed  by  a  respective  Manager 
with  appropriate  Technical/ 
Administrative  backgrounds  and 
capabilities  required  for  the  existing 
managerial  position  as  specified  in  the 
Oyster  Creek  Technical  Specification 
Facility  Staff  Qualifications.  Section  6.3. 
The  three  managers  shall  directly  report 
to  the  Plant  Engineering  Director.  This 
concept  also  provides  increased  time  on 
the  Managerial  level  for  both  Technical/ 
Administrative  support  to  the 
Supervisory/Engineering  personnel. 

This  change  is  administrative  based 
on  the  consideration  that  the  technical/ 
educational/administrative  and 
experience  requirements  for  the  three 
managerial  positions  are  not  changed. 
Therefore,  the  related  revision  to  section 
6.3  of  the  Technical  Specifications 
requires  only  a  wording  change  for 
"Manager — Plant  Engineering"  to 
"Managers — ^Plant  Enigneering". 

The  position  tide  of  Fire  Protection 
Supervisor  will  be  revised  to  Site  Fire 
Pretection  Coordinator,  which  is  a  title 
change  and  is  considered  administrative 
only.  This  change  is  incorporated,  based 
on  the  consideration  that  the  position  no 
longer  directly  supervises  the  activities 
of  Fire  Protection  personnel.  Technical 
responsibilities  remain  unchanged.  This 
position  reports  to  the  Manager — 
Support  Engineering,  but  continues 
direct  access  to  the  Plant  Engineering 
Division  providing  an  additional  level  of 
technical  support  to  this  function. 

The  position  tide  of  Manager-Core 
Engineering  will  be  revised  to  Core 
Manager.  This  is  a  tide  change  and. 
therefore,  administrative  only.  The 
technical  responsibilities  shall  remain  as 
presently  specified  in  the  Oyster  Creek 
Technical  Specification  Facility  Staff 
Qualifications.  Section  6.3.  Also,  the 
direct  report  for  this  position  will  be  the 
Manager — Operations  Engineering.  This 
organizational  change  relieves  this 
position  of  a  degree  of  administrative 
responsibilities  and  relinquishes  this 
time  to  the  discharge  of  technical  duties. 
This  also  provides  an  additional  level  of 
technical  expertise  to  the  Plant 
Engineering  Director. 

The  position  of  Chemistry  Manager  no 
longer  falls  under  the  cognizance  of 
Plant  Engineering.  This  position  now 
reports  to  the  Plant  Operations  Director 
and  is,  therefore,  deleted  from  Plant 
Engineering.  Also,  it  should  be  noted  the 
position  now  is  titled  Manager — Plant 
Chemistry. 

Another  change  that  is  being  made 
within  the  organization  at  Oyster  Creek 
is  that  the  position  of  Manager, 
Radiological  Controls  has  been 


upgraded  to  the  Director  level.  The  TS 
requirements  for  this  position  remain  the 
same. 

An  additional  proposed  amendment 
request  would  update  the  requirements 
for  written  procedures  in  effect  for 
Oyster  Creek  and  the  addition  of  the 
NUREG-0737  requirement  for  a  special 
report  that  is  to  be  submitted  after  the 
failure  of,  or  challenge  to,  relief  and 
safety  valves.  The  model  TS  for  these 
reporting  requirements  were  described 
in  the  NRC's  Generic  Letter  No.  82-16. 
However,  subsequent  issuance  of  the 
new  "LER  rule"  (10  CFR  50.73) 
supersedes  the  model  reporting 
requirement  of  most  events  that  may  be 
attributable  to  or,  associated  with 
failures  of  relief  and  safety  valves. 
Therefore.  Oyster  Creek  has  proposed 
reporting  failures  and  challenges  to 
relief  and  safety  valves,  which  do  not 
constitute  an  LER.  within  60  days  of  the 
occurrence.  This  proposed 
administrative  change  is  consistent  with 
the  intent  of  die  NUREG-0737 
requirement. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  for  a  no  significant  hazards 
consideration  determination  by 
providing  certain  examples  (April  6. 

1983,  48  FR  14870).  One  of  tiie  examples 
(i)  of  action  not  likely  to  involve  a 
significant  hazards  consideration  relates 
to  a  purely  administrative  change  to  TS: 
for  example,  a  change  to  achieve 
consistency  throughout  the  TS, 
correction  of  an  error,  or  a  change  in 
nomenclature.  The  changes  proposed  in 
the  application  for  amendment  are 
encompassed  by  this  exampole. 

On  this  basis,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
condsiderations. 

Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street,  Toms  River.  New 
Jersey  08753. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Esquire,  Shaw,  Pittman, 
Potts,  and  Trowbridge.  1800  M  Street 
NW.,  Washington.  D.C.  20036 

NRC  Branch  Chief:  John  A.  Zwolinski. 
Chief. 

GPU  Nuclear  Corporation,  et  aL.  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station.  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request  June  1. 

1984,  as  revised  and  supplemented  July 
11, 1984,  August  2. 1984,  and  September 
11. 1984. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs) 
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related  to  the  allowable  concentration  of 
hydrogen  and  oxygen  in  the  waste  gas 
holdup  system  and  the  associated 
hydrogen /oxygen  monitoring 
instrumentation.  The  proposed 
amendment  would  remove  the  current 
limit  on  oxygen  content  provided  that 
the  hydrogen  content  is  below  4%  and 
would  remove  the  current  limit  on 
hydrogen  content  provided  that  the 
oxygen  content  is  below  2%.  The 
proposed  TSs  would  require  two 
hydrogen  monitors  and  two  oxygen 
monitors  to  assure  compliance  with  the 
proposed  hydrogen  and  oxygen  limits; 
the  proposed  TSs  also  include  action 
statements  to  be  followed  if  the 
hydrogen  or  oxygen  limits  are  exceeded. 

The  proposed  amendment  also 
includes  administrative  changes  to 
correct  wording. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  amendment  would  relax 
the  hydrogen/oxygen  limits  currently 
specified  in  the  TS«,  but  the  proposed 
limits  are  within  the  limits  currently 
specified  in  the  Standard  Review  Plan 
(SRP).  Also  the  installation  of  dual 
monitors  for  hydrogen  and  oxygen 
would  meet  SRP  requirements.  Thus,  the 
proposed  change  may  result  in  some 
increase  in  the  probability  of  a 
previously-analyzed  accident  but  the 
results  of  the  change  would  be  clearly 
within  the  safety  of  margin  specified  in 
the  SRP  because  the  SRP  requirements 
will  be  met  by  the  proposed  TS  change. 
Therefore,  the  proposed  change  in  the 
TS  is  in  the  same  category  as  Example 
(vi),  48  FR  14870.  which  cites  changes 
"clearly  within  all  acceptance  criteria 
with  respest  to  the  system  or  component 
specified  in  the  Standard  Review  Plan" 
as  an  action  not  likely  to  involve  a 
significant  hazard  consideration.  The 
changes  to  correct  wording  in  the 
Technical  Specifications  are  purely 
administrative  changes  encompassed  by 
the  Commission's  Example  (i),  48  FR 
14870,  of  actions  not  likely  to  involve 
significant  hazards  considerations. 

Based  on  the  foregoing,  the 
Commission's  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
Education  Building.  Commonwealth  and 
Walnut  Streets.  Harrisburg, 
Pennsylvania  17126. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Shaw.  Pittman,  Potts  & 
Trowbridge.  1800  M  Street  NW.. 
Washington.  D.C  20036. 

NRC  Branch  Chief:  John  F.  Stolz. 


GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289.  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Dote  of  amendment  request 
September  24. 1984. 

Description  of  amendment  request 
The  amendment  application  requested 
two  changes  to  the  TMI-1  Technical 
Specifications.  Section  6.12,  High 
Radiation  Area.  The  first  proposed 
change  would  provide  reference  to  10 
CFR  20.202(b)(3)  to  define  a  high 
radiation  area.  The  second  proposed 
change  would  amend  Technical 
Specification  Section  6.12.1a.  to  address 
dose  rate  monitoring  requirements  for 
groups  of  individuals  entering  a  high 
radiation  area.  The  existing  Technical 
Specifications  are  currently  silent  with 
respect  to  dose  rate  monitoring 
requirements  for  groups  of  individuals. 
The  licensee  has  requested  the  change 
to  (1)  achieve  consistency  between  the 
TMl-1  and  Oyster  Creek  Nuclear 
Generating  Station  Technical 
Specifications.  (2)  allow  better  radiation 
monitoring  equipment  inventory  control, 
and  (3)  increase  worker  productivity 
and  thereby  reduce  personnel  exposure 
to  radiation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission's  staff  considers  the 
first  proposed  change,  which  provides 
reference  to  10  CFR  20.202(b)(3)  to 
define  a  high  radiation  area,  to  be  a 
purely  administrative  change  which  is 
not  considered  likely  to  involve  a 
significant  hazards  consideration, 
Example  (i),  48  FR  14870.  The  proposed 
change  provides  convenient  reference  to 
the  applicable  definition  and  neither 
relaxes  nor  increases  the  requirements 
of  the  Technical  Specifications. 

The  Commission's  staff  considers  the 
second  change,  which  amends  the 
Technical  Specifications  to  address  dose 
rate  monitoring  requirements  for  groups 
of  individuals  entering  high  radiation 
areas,  to  be  a  change  which  may  reduce 
in  some  way  the  applicable  safety 
margin,  but  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria  in 
the  Standard  Review  Plan.  Example  (vi). 
48  FR  14870.  That  is.  since  the  existing 
Technical  Specifications  are  silent  with 
respect  to  dose  rate  monitoring 
requirements  for  groups  of  individuals, 
one  could  interpret  the  existing 
requirements  to  be  that  each  member  of 
a  group  must  comply  with  the  applicable 
requirements  on  an  individual  basis. 
This  could  result  in  each  member  of  a 
group  carrying  his  or  her  own  dose  rate 
monitoring  or  integrating  device. 

However,  under  the  proposed 
Technical  Specification  change,  only 


one  member  of  a  group  would  be 
required  to  carry  the  required  devise. 
Consequently,  by  neglecting  any 
increase  in  worker  productivity  which 
could  reduce  stay  times  and  therefore 
exposures,  one  could  postulate  a 
reduction  in  a  margin  of  safety. 
However,  the  proposed  change  is  clearly 
within  all  acceptable  criteria  in  the 
Standard  Review  Plan,  and  is  consistent 
with  the  requirements  of  the  Standard 
Specifications  for  Babcock  &  Wilcox 
plants. 

Based  on  the  foregoing  discussion,  the 
Commission's  staff  proposes  to 
determine  that  the  amendment  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126. 

A  ttorney  for  licensee:  G.F. 
Trowbridge,  Shaw,  Pittman,  Potts  & 
Trowbridge,  1800  M  Street  NW., 
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Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  amendment  request  August 
20,1984. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Duane  Arnold  Energy  Center 
(DAEC)  Technical  Specifications  to,  (i) 
change  the  additional  snubber  testing  in 
the  event  of  a  snubber  failure,  from  10% 
to  5%,  (ii)  delete  the  requirement  to 
increase  the  drag  force  by  50%  when  the 
snubbers  are  functionally  tested,  (iii) 
delete  the  snubbers  hst  from  the 
Technical  Specifications  in  accordance 
with  the  Nuclear  Regulatory 
Commission  guidance  of  Generic  Letter 
84-13,  and  (iv)  correct  some  errors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  si^ficant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 
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In  item  (i)  the  licensee  has  requested  a 
reduction  of  the  additional  testing  of 
snubbers  required  after  a  failure  of  a 
snubber,  from  10%  to  5%  of  the  snubbers 
in  the  category  of  failed  snubber.  The 
initial  testing  of  each  snubber  category 
will  continue  to  be  performed  for  a 
sample  of  10%  of  the  total  number  of 
snubbers  In  each  type.  The  licensee's 
evaluation  indicates,  and  we  agree,  that, 
although  the  proposed  reduction  in 
testing  would  involve  a  relaxation  of  the 
existing  Technical  Specification,  it  will 
not  significanUy  increase  the  probability 
or  consequences  of  an  accident 
previously  evaluated,  or  create  the 
probability  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  involve  a  significant 
reduction  in  a  margin  of  safety. 

In  item  (ii)  the  licensee  requested  that 
the  requirement  to  increase  the  drag 
force  50%  when  the  snubbers  are 
functionally  tested  be  deleted.  The 
licensee  states  that  the  test  machines 
used  for  snubber  testing  use  loads  up  to 
5000  pounds  with  a  sensitivity  of  ±0.1% 
or  5  pounds  force.  The  measured  drag 
force  of  a  smaller  snubber  could  be  of 
the  order  of  5  pounds.  A  50%  increase  in 
the  drag  force  may,  therefore,  not  be 
measurable  with  any  accuracy  or 
reliability.  In  addition,  the  additional 
activities  associated  with  50%  increase 
in  drag  force  would  cause  radiation 
exposures  to  personnel  without  any 
reliable  increase  in  safety.  The  licensee 
therefore  concludes,  and  the  staff 
agrees,  that  although  the  proposed 
change  is  a  relaxation  of  the  current 
Technical  Specifications,  the  change 
will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  a 
previously  evaluated  accident,  or  create 
the  probability  of  a  new  or  different 
kind  of  accident  from  any  accident 
prieviously  evaluated,  or  involved  a 
significant  reduction  in  a  margin  of 
safety. 

In  item  (iii)  the  licensee  has  requested 
that  the  snubbers  list  in  the  Technical 
Specifications  be  deleted  as  suggested 
by  the  Nuclear  Regulatory  Commission 
in  the  Generic  Letter  84-13. 

In  item  (iv)  the  licensee  has  requested 
to  change  the  Technical  Specifications 
to  correct  some  errors.  The  Commission 
has  provided  some  examples  of  actions 
which  are  likely  or  not  likely  to  involve 
significant  hazards  consideration  (48  FR 
14870).  One  of  the  examples  not 
involving  significant  hazards 
consideration  is  a  purely  administrative 
change  to  Technical  Specifications,  for 
example,  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error,  or 
a  change  in  nomenclature.  The  changes 


requested  in  items  (iii)  and  (iv)  are 
administrative  changes  only  and  are 
encompassed  by  the  above  Commission 
example  involving  no  significant 
hazards  consideration. 

Therefore,  the  staff  has  made  a 
proposed  determination  that  the 
application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Librtuy, 
426  Third  Avenue  SE.,  Cedar  Rapids, 
Iowa  52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Harold  F.  Reis,  Esquire, 
Newman  and  Holtzinger,  1025 
Connecticut  Avenue  NW.,  Washington, 
D.C.  20036. 

NRCSranch  Chief:  Domenic  B. 
Vassallo. 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center.  Linn  County.  Iowa 

Date  of  amendment  request 
September  26, 1984. 

Description  of  amendment  request 
The  proposed  amendment  would 
remove  the  coinmitment  of  the  use,  by 
the  Security  Force,  of  rifles  &t)m  the 
Duane  Arnold  Energy  Center  Security 
Plan  and  the  Guard  Training  and 
Qualification  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Elimination  of  the  rifles  does  not 
decrease  the  capability  of  the  security 
force.  Rifles  are  long  range  weapons 
which  are  not  suited  for  use  within  a 
confined  area.  Due  to  their  long  range 
destructive  capability,  rifle  shots  could 
injure  personnel  and  damage  equipment 
on  and  off-site.  The  amendment  woidd 
authorize  a  change  in  composition  of 
small  arms  and  other  shoulder  fired 
weapons  available  onsite  for  response 
personnel.  The  elimination  of  rifles, 
therefore,  does  not  decrease  the 
safeguards  effectiveness  at  this  site. 
Any  additional  description  of  the  change 
beyond  that  stated  above  involves 
Safeguards  Information,  which  is  being 
withheld  from  public  disclosure 
pursuant  to  10  CFR  73.21. 

Based  on  the  above  discussion,  the 
staff  has  concluded  that  the  proposed 
change  meets  the  Commission  standards 
as  defined  in  10  CFR  50.92(c).  for 
amendments  which  do  not  involve  a 
significant  hazards  consideration, 
because  such  a  change  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  Idnd 
of  accident  from  any  accident  previously 
evaluated,  and  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 


Therefore,  the  staff  has  made  a 
proposed  determination  that  the 
application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
426  Third  Avenue  SE..  Cedar  Rapids, 
Iowa  52401. 

Attorney  for  license:  Jack  Newman, 
Esquire,  Harold  F.  Reis,  Esquire, 
Newman  and  Holtzinger.  1025 
Connecticut  Avenue,  NW.,  Washington. 
D.C.  20036. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Mississippi  Power  Ik  Light  Company, 
Middle  South  Energy.  Inc.  Soudi 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1.  Claiborne  County. 
Mississippi 

Date  of  amendment  request  October 
9.1984. 

Description  of  amendment  request 
The  amendment  would  revise  Figure 
6.2.1-1  "Offsite  Organization"  in  the 
Technical  Specifications  by  changing  a 
position  title  from  "Vice  President- 
Nuclear  Support"  to  "Director-Nuclear 
Support."  The  offsite  organization 
provides  unit  management  and  technical 
support.  The  position  for  which  a  tide 
change  is  being  considered  is 
responsible  for  nuclear  fuel,  offsite 
nuclear  service  and  support,  and 
radiological  and  environmental  areas 
including  radiochemistry  service  and 
support  areas. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  certain 
examples  (48  FR  14870)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  One  of  the  examples 
relates  to  a  purely  administrative 
change  to  Technical  Specifications  such 
as  a  change  in  nomenclature  in 
Technical  Specifications.  The  change  of 
the  position  tide  in  Technical 
Specification  Figure  6.2.1-1  is  similar  to 
this  example  since  the  change  does  not 
affect  the  functions  of  the  position  or 
alter  the  lines  of  communication  or 
responsibility.  Accordingly,  the 
Commission  proposes  to  determine  that 
this  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  Junior  College.  George 
M.  McLendon  Library.  Raymond. 
Mississippi  39154. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Bishop.  Liberman. 
Cook,  Purcell.  and  Reynolds,  1220 
Seventeenth  Street.  NW..  Washington. 
D.C.  20036. 
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NRC  Branch  Chief:  Elinor  G. 
Adensam. 

Nebraska  Public  Power  pistrict  Docket 
Na  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request-  June  9, 
1982,  as  supplemented  by  submittals 
dated  September  12. 1983.  March  7. 1984. 
April  10, 1984  and  July  19, 1984. 

Description  of  amendment  request 
The  Amendment  request  of  June  9, 1982 
was  initially  noticed  on  August  23, 1983 
(48  FR  38408].  The  June  9. 1982 
Amendment  request  would  change  the 
Radiological  Effluent  Technical 
Specifications  to  assure  compliance 
with  Appendix  I  of  10  CFR  Par  50.  The 
Amendment  provides  new  Technical 
SpeciHcation  sections  deHning  limiting 
conditions  for  operation  and 
surveillance  requirements  for 
radioactive  hquid  and  gaseous  effluent 
monitoring;  concentration,  dose  and 
treatment  of  Uquid,  gaseous  and  solid 
wastes;  total  dose;  radiological 
environmental  monitoring  that  consists 
of  a  monitoring  program,  land  use 
census,  and  interlaboratory  comparison 
program.  This  change  also  incorporates 
into  the  Technical  SpeciBcations  the 
bases  that  support  the  operation  and 
surveillance  requirements.  In  addition, 
some  changes  were  made  in 
administrative  controls,  specifically 
dealing  with  the  process  control 
program  and  the  offsite  dose  calculation 
manual. 

Subsequent  to  the  initial  notice,  the 
licensee  proposed  revisions  to  the  June 
9. 1982  amendment  application  by  letters 
dated  September  12. 1983.  March  7. 1984. 
April  10, 1984  and  July  19, 1984.  The 
revisions  proposed  by  these 
supplemental  submittals  would  change 
the  original  amendment  by  providing 
specific  detailed  information  in  the 
Radiological  Effluent  Technical 
Specifications.  The  overall  objective  of 
the  proposed  amendment  to  assure 
compliance  with  Appendix  I  of  10  CFR 
Part  50  is  not  altered  by  the 
supplemental  submittals. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  making  a  "no  significant 
hazards  consideration"  determination 
by  providing  certain  examples  (48  FR 
14870).  One  of  the  examples  (ii)  of  action 
not  likely  to  involve  a  significant 
hazards  consideration  relates  to 
changes  that  constitute  additional 
restrictions  of  controls  not  presently 
included  in  the  technical  specifications. 

The  Commission,  in  a  revision  to 
Appendix  1. 10  CFR  Part  50  required 
licensees  to  imporve  and  modify  their 


radiological  effluent  systems  in  a 
manner  that  would  keep  releases  of 
radioactive  material  to  unrestricted 
areas  during  normal  operation  as  low  as 
is  reasonably  achievable.  In  complying 
with  this  requirement  it  became 
necessary  to  add  additional  restrictions 
and  controls  to  the  Technical 
Specifications  to  assure  compliance.  The 
additional  Technical  Specifications 
requested  by  the  June  9. 1982  submittal 
were  proposed  in  response  to  this 
Commission  requirement.  Therefore,  the 
staff,  in  the  August  23. 1983  notice, 
proposed  to  determine  that  the  June  9. 
1982  application  did  not  involve  a 
significant  hazards  consideration 
because  the  change  constituted 
additional  restrictions  and  controls.  The 
revisions  proposed  by  the  supplemental 
submittals  of  September  19. 1983,  March 
7, 1984,  April  la  1984  and  July  19, 1984 
do  not  change  the  basic  intent  of  the 
original  application  but  serve  only  to 
clarify  and  provide  specific  details  to 
the  proposed  Radiological  Effluent 
Technical  Specifications.  Therefore,  the 
revisions  proposed  by  the  supplemental 
submittals  do  not  change  our  originally 
proposed  determination  that  the 
requested  change  will  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
locations:  Auburn  Public  Library,  118 
15th  Street  Auburn,  Nebraska  68305. 

Attorney  for  licensee:  Mr.  G.  D. 
Watson,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
Nebraska  68601. 

NRC  Branch  Chief  Domenic  B. 
Vassallo. 

Pennsylvania  Power  ft  Light  Company. 
Docket  No.  50-387,  Susquehanna  Steam 
Electric  Stations,  Unit  1,  Luzerne 
County,  Pennsylvania 

Date  of  amendment  request:  May  18, 
1984,  as  supplemented  by  PP&L  letter 
dated  September  20, 1984. 

Description  of  amendment  request 
The  purpose  of  the  proposed 
amendment  request  is  to  revise  the 
Susquehanna  Unit  1  Technical 
Specifications  to  reflect  changes 
incorporated  into  the  Susquehanna  Unit 
2  Technical  Specifications.  The 
following  is  a  list  of  proposed  changes  to 
the  Unit  1  Technical  Specifications 
based  onthe  Unit  2  Technical 
Specifications: 

1.  Page  ii,  change  item  1.35  &t)m 
"REPORTABLE  OCCURRENCE"  to  read 
"REPORTABLE  EVENT." 

2.  Page  ii,  delete  line  item  'TABLE 
1.1"  and  TABLE  1.2"  from  this  page  and 
incorporate  into  list  of  tables. 

3.  Page  viii,  change  "EMERGENCY 
WATER  SYSTEM"  under  item  3/4.7.1  to 


read  "EMERGENCY  SERVICE  WATER 
SYSTEM." 

4.  Page  ix.  change  "Motor  Operated 
Valve  Thermal  Overload  Protection"  to 
read  "Motor-Operated  Valves  Thermal 
Overload  Protection." 

5.  Page  xviii,  correct  typographical 
error  under  SECTION  5.1  to  read  "Map 
Defining  Unrestricted  Areas  .  .  ." 

6.  Page  XX.  under  SECTION  6.9  in  the 
first  line  item,  delete  the  words  ".  .  . 
And  Reportable  Occurrences."  Also 
delete  line  items  "Reportable 
Occurrences."  "Prompt  Notification 
With  Written  Followup."  and 'Thirty 
Day  Written  Reports."  Transfer  line 
items  SECTION  6.13.  6.14,  and  6.15  &x»m 
page  xxi  to  page  xx. 

7.  New  page  xxl  through  xxv — add  Ust 
of  Figures  and  Tables.     , 

a  Page  1-6,  item  1.37  e.  would  be 
changed  to  read,  ".  .  .  welds,  bellows, 
resilient  material  seals,  or  O-rings,  is 
OPERABLE." 

9.  Page  1-10,  delete  commas  between 
the  footnote  notations  under  the  MODE 
SWITCH  POSITION  column  for 
Conditions  3  and  4.  Condition  5  under 
the  MODE  SWITCH  POSITION  column 
would  be  changed  to  read  "Shutdown 

•  •  •#  or  Refuel*  *  *  #." 

10.  Page  B  2-2,  correct  typographical 
error  in  footnote  b  to  read  ",  .  .  NEDO- 
20340  and  Amendment  1, .  .  ." 

11.  Page  3/4 1-4,  under  ACTION  2., 
modify  first  line  to  read,  ".  .  .  within  1 
hour,  disarm  .  .  ." 

12.  The  phrase  ".  .  .  within  one 
hour  .  .  ."  would  be  modified  to  read 
".  .  .  within  1  hour  .  .  ."  on  pages  3/4 
1-9,  3/4  1-13,  3/4  2r-7,  3/4  3-1  (twice),  3/ 
4  3-4  (five  times),  3/4  3-9  (twice),  3/4  3- 
16  (three  Umes),  3/4  3-30  (three  times), 
3/4  3-48  (twice),  3/4  3-53  (twice),  3/4  3- 
59  (twice),  3/4  3-74,  3/4  3-76,  3/4  4-24 
(twice),  3/4  4-25  (twice),  3/4  7-36,  3/4  7- 
38,  3/4  7-39,  3/4  7-42,  3/4  7-43.  3/4  7-45. 
3/4  8-1  (twice),  3/4  8-11,  3/4  9-17 
(twice),  3/4  9-18  (twice),  and  6-14. 

13.  Page  3/4  1-0,  under  ACTION  a.2.. 
modify  second  line  to  read 

".  .  .  associated  control  rods  inoperable 
and:" 

14.  Page  3/4  1-0.  under  ACTION  b.2., 
modify  second  line  to  read  ".  .  .  scram 
accumulators  inoperable  .  .  ." 

15.  Page  3/4  1-14.  in  Technical 
Specification  4.I.3.7.C..  the  second  line 
would  be  changed  to  read 

".  .  .  indicated  by  a  "Full  out" 
position  .  .  ." 

16.  The  following  figiu-es  would  be 
modified  for  clarity: 

Figure  3.1.5-2 
Figure  3.2.1-1 
Figure  3.2.1-2 
Figure  3.2.1-3 
Figure  3.2.3-1 
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figure  3.2.3-2 

Figure  5.1.2-1 

17.  Page  3/4  2-1.  in  Technical 
Specification  3.2.1.  the  third  line  would 
read  ".  .  .  shown  in  Figures  3.2.1- 
1 •' 

1&  Page  3/4  2-1.  in  Technical 
Specification  4.2.1,  add,  "d.  The 
provisions  of  Specification  4i).4  are  not 
applicable."  This  change  is  a 
clarification  of  intent  to  permit  entry 
into  the  applicable  operating  condition 
in  order  to  perform  specified 
surveillance  requirements. 

19.  Page  3/4  2-5,  in  Technical 
Specification  4.2.2.  add.  "d.  The 
provisions  of  Specification  4.0.4  are  not 
applicable."  This  change  is  a 
clarification  of  intent  to  permit  entry 
into  the  applicable  operating  condition 
in  order  to  perform  specified 
surveillance  requirements. 

20.  Page  3/4  2-6,  in  Technical 
Specification  3.2.3,  change  the  fourth 
line  to  read.  ".  .  .  system  is  OPERABLE 
per  Specification  3.3.4.2  and  the  turbine 
bypass  system  is  OPERABLE  per 
Specification  3.7.8,  with:" 

21.  Page  3/4  2-6,  under 
APPUCABHJTY,  correct  the 
typographical  error  in  the  first  line  to 
read,  "OPERATIONAL  CONDITION  1, 
when  ..." 

22.  Page  3/4  2-7.  redesignate  ACTION 
statement  b.  as  ACTION  statement  c. 
and  add  a  new  ACTION  statement  b.  to 
read,  "With  the  turbine  bypass  system 
inoperable  per  Specification  3.7.8, 
operation  may  continue  and  the 
provisions  of  Specification  3.0.4  are  not 
applicable  provided  that  within  1  hour, 
MCPR  is  determined  to  be  greater  than 
or  equal  to  the  MCPR  limit  as  a  function 
of  average  scram  time  as  shown  in 
Figure  3.2.3-1,  tiu-bine  bypass  inoperable 
curve,  times  the  Kf  shown  in  Figure 
3.2.3-2." 

23.  Page  3/4  2-7,  under  Technical 
Specification  4.2.3,  add  "d.  The 
provisions  of  Specification  4.0.4  are  not 
applicable."  This  change  is  a 
clarification  of  intent  to  permit  entry 
into  the  applicable  operating  condition 
in  order  to  perform  specified 
surveillance  requirements. 

24.  Page  3/4  2-10.  in  Technical 
Specification  4.2.4,  revise  first  line  to 
read.  "LHGRs  shall  be  determined  .  .  ." 

25.  Page  3/4  2-10,  in  Technical 
Specification  4.2.4,  add,  "d.  The 
provisions  of  Specification  4X).4  are  not 
applicable."  This  change  is  a 
clarification  of  intent  to  permit  entry 
into  the  applicable  operating  condition 
in  order  to  perform  specified 
surveillance  requirements. 

26.  Change  second  line  of  title  to  read, 
"ACTION  STATEMENTS"  on  pages  3/4 


3-4.  3/4  3-16,  3/4  3-30.  3/4  3-4a  and  3/4 
3-59. 

27.  Page  3/4  3-5,  modify  the  beginning 
of  notation  statements  (b)  and  (g)  to 
read,  "This  function  is  automatically 
bypassed  .  .  ." 

28.  Under  the  heading  REACTOR 
WATER  CLEANUP  SYSTEM 
ISOLATION  on  pages  3/4  3-12.  3/4  3-18, 
3/4  3-21,  and  3/4  3-24,  change  "RWCS" 
to  read  "RWCU"  in  items  a.  b.  c.  and  f. 
Also  change  "Delta  Pressure"  to  read 
"Flow"  in  item  f.  on  these  same  pages. 

29.  Page  3/4  3-16.  in  footnote  **. 
change  "valves"  to  read  "dampers." 

30.  Page  3/4  3-20,  in  footnote  #. 
change  'TSH-G3S-N600"  to  read  "TSH- 
G33-N60a" 

31.  Page  3/4  3-21,  under  trip  function 
l.a.3),  change  the  footnote  notation  in 
the  RESPONSE  TIME  column  from  "(2)' 
to  read  "(a)." 

32.  Page  3/4  3-21,  under  trip  function 
3.b.,  delete  reference  to  footnote  (a) 
following  words  "Main  Steam  Line 
Radiation — High." 

33.  Page  3/4  3-33.  replace  Table  3.3.3- 
3  with  revised  Table  3.3.3-3. 

34.  Page  3/4  3-S3,  modify  the 
beginning  of  NOTES  c.  d.  and  e  to  read. 
"This  function  is  automatically 
bypassed  ..." 

35.  Page  3/4  3-54.  add  symbol  for 
"less  than  or  equal  to"  at  begiiming  of 
words  under  the  ALLOWABLE  VALUE 
column  for  trip  functions  6.a  and  6.a 

36.  Page  3/4  3-55,  delete  reference  to 
notiation  (c)  under  the  CHANNEL 
FUNCTIONAL  TEST  column  for  trip 
functions  l.a.,  l.b.,  and  I.e. 

37.  Page  3/4  3-S6.  change  "NOTES:"  to 
read  "TABLE  NOTATIONS."  Add 
parenthesis  to  notes  a.  and  b. 

3&  Page  3/4  3-56,  delete  note  c. 

39.  Page  3/4  3-58,  add  symbol  for 
"less  than  or  equal  to"  at  beginning  of 
setpoint  under  the  ALARM/TRIP 
SETPOINT  column  for  item  1. 

40.  Page  3/4  S-58,  delete  "(RR-D12- 
R610)"  under  the  INSTRUMENTATION 
column  for  item  1.  Under  the  same 
column,  delete  "(Channel  #13)"  and 
"(Charmel  #14)"  for  items  2.a.l)  and 
2.8.2),  respectively. 

41.  Page  3/4  3-62,  replace  Table 
3.3.7.2-1  with  revised  Table  3.3.7.2-1. 

42.  Page  3/4  3-63.  replace  Table 
4.3.7.2-1  with  revised  Table  4.3.7.2-1. 

43.  Page  3/4  3-83,  the  units 
"microcuries/ml"  would  be  modified  to 
read  "microcurie/mL." 

44.  Delete  the  statement  "(Operating 
plants  may  substitute  previously 
established  calibration  procedures  for 
this  requirement.)"  under  note  (3)  on 
page  3/4  3-85  and  under  note  (2)  on 
page  3/4  3-92. 

45.  Page  3/4  3-68,  under  the 
APPLICABILITY  column,  change  the 


notation  from  "***"  to  read for  item 

4.a. 

46.  Delete  footnote  "  and  reassign 
footnote  ***  as  footnote  **  on  pages  3/4 
3-89  and  3/4  3-02.  Add  the  words 

".  .  .  and  offgas  treatment  system."  to 
the  end  of  the  new  footnote". 

47.  Page  3/4  3-89.  change  the  last 
statement  under  ACTION  115  to  read, 

".  .  .  at  least  HOT  SHUTDOWN  within 
12  hours." 

48.  Page  3/4  S-01,  under  tfie  MODES 
IN  WHICH  SURVEILLANCE 
REQUIRED  column,  change  the  notation 
from  "•**"  to  read  "**"  for  item  4.a. 

49.  Page  3/4  3-02,  change  beginning  of 
notation  (3)2.  to  read,  "4  volume 
percent  .  .  ." 

50.  Page  3/4  4-2.  change  the  third  line 
under  Technical  Specification  4.4.1.2 
and  the  first  line  under  Technical 
Specification  4.4.1.2.a.  from" 

.  .  .  recirculation  pump  flow  .  .  ."  to 
read  ".  .  .  recirculation  loop  flow  .  .  ." 

51.  Page  3/4  4-5,  delete  the  comma 
from  the  footnote  notation  for  Technical 
Specification  3.4.2. 

52.  Page  3/4  4-5,  add  footnote  notation 
"##"  at  the  end  of  Technical 
Specification  4.4.2.b.  and  add  the 
associated  footnote  to  read  "##"  The 
provisions  of  Specification  4.0.4  are  not 
applicable  provided  the  surveillance  is 
performed  within  12  hours  after  reactor 
steam  pressure  is  adequate  to  perform 
the  test"  This  change  is  a  clarification 
of  intent  to  permit  entry  into  the 
applicable  operating  condition  in  order 
to  perform  specified  surveillance 
requirements. 

53.  Page  3/4  4-6.  change  line  four 
under  ACTION  to  read.  ".  .  .  required 
gaseous  or  particulate  .  .  ." 

54.  Page  3/4  4-0,  delete  "REACTOR 
COOLANT  SYSTEM"  from  top  left 
comer  of  page. 

55.  Page  3/4  4-11,  change  Technical 
Specification  4.4.4x  to  read 

".  .  .  conductivity  monitor  is 
inoperable,  obtaining  an  in-line  .  .  ." 

56.  Page  3/4  4-13,  ".  .  .  0.2 
microcuries  per  gram  .  .  ."  to  read 

".  .  .  0.2  microcurire  per  gram  .  .  ."  (sue 
places  on  page). 

57.  Page  3/4  4-13,  correct 
typographical  error  at  beginning  of 
ACTION  b.  to  read  "In  OPERATIONAL 
CONDITIONS..." 

58.  Page  3/4  4-16,  in  Technical 
Specifications  3.4.6.1.a.  and  3.4.6.1.b.. 
change  ".  .  .  any  one  hour  ..."  to 
read  ".  .  .  any  1-hour  .  .  ." 

59.  Page  3/4  4-24,  in  Technical 
Specification  3.4.9.1,  delete  the  comma 
in  the  footnote  notation. 

60.  Page  3/4  4-25.  in  Technical 
Specification  3.4.9Z  delete  the  comma 
in  the  footnote  notation. 
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61.  Page  3/4  5-3,  correct  typographical 
error  at  top  of  page  to  read,  "LIMITING 
CONDITION  FOR  OPERATION 
(Continued)" 

62.  Change  "delta  P"  by  replacing  the 
word  delta  with  the  symbol  for  delta  on 
pages  3/4  5-3  (twice),  3/4  5-4,  and  3/4 
5-5. 

63.  Page  3/4  5-4,  in  Technical 
Specification  4.5.1.a.l.b),  change  to  read 
".  .  .  in  its  correct  **  position."  and  add 
the  associated  footnote  to  read,  "** 
Except  that  an  automatic  valve  capable 
of  automatic  return  to  its  ECCS  position 
when  an  ECCS  signal  is  present  may  be 
in  position  for  another  mode  of 
operation."  This  change  is  a  clariflcation 
of  the  wording  "correct  position" 
regarding  automatic  valves  with 
multiple  functions. 

64.  Page  3/4  5-4,  correct  typographical 
error  in  beginning  of  Technical 
Specification  4.5.1.b.  to  read,  "Verifying 
that,  when  tested  .  .  ." 

65.  Page  3/4  6-2,  correct  typographical 
error  in  ACTION  e.  to  read,  ".  .  .  valves 
in  hydrostatically  tested  Hnes  .  .  ." 

66.  Page  3/4  6-6,  change  footnote**  to 
read  ".  .  .  interlock  is  tested  upon  initial 
entry  after .  .  ."  This  change  provides 
operational  flexibility  yet  achieves  the 
same  level  of  assurance  that  interlocks 
are  tested. 

67.  Page  3/4  6-7,  redesignate 
Technical  Specification  4.6.1.4.d.  as 
Technical  Specification  4.6.1 .4.c 

68.  Page  3/4  6-14,  change  Technical 
Specification  4.6.2.1. c.  to  read,  ".  .  .    at 
least  sixteen  surface  water  temperature 

69.  Page  3/4  6-14,  change  Technical 
Specification  4.6.2.1.d.  to  read,  "... 
initial  differential  pressure  of  at  least  4.3 
psi  and  verifying  .  .  ." 

70.  Page  3/4  6-15,  change  Technical 
Specification  4.6.2.2.C.  from  "At  least 
once  per  3  years  .  .  ."  to  read,  "At  least 
once  per  5  years  .  .  ."  This  change 
corrects  a  typographical  error. 

71.  Page  3/4  6-33,  delete  footnote 

notation from  item  3,  and  the 

associated  footnote. 

72.  Page  3/4,  change  Technical 
Specification  3.6.6.3.  to  read,  ".  .  .  unit 
cooler  subsystems  (1V414A,B,  1V415A,B. 
and  1V416A.B)  shall  be  .  .  ." 

73.  Page  3/4  6-36.  change  Technical 
Specification  4.6.6.3  to  read,  ".  .  .  unit 
cooler  subsystem  required  above  shall 
be  deomonstrated  .  .  ." 

74.  Page  3/4  7-2,  change  Technical 
Specification  4.7.1.2.a.  to  read.  ".  .  .  that 
each  valve  (manual,  power  operated  or 
automatic)  servicing  safety-related 
equipment .  .  ." 

75.  Change  "...  0.005  microcuries 
..."  to  read  ".  .  .  0.005  microcurie 

.  .  ."  on  pages  3/4  7-31  (twice)  and  3/4 
7-32. 


78.  Page  3/4  7-31,  in  Technical 
Specification  4.7.5.2.a.l.,  change  ".  .  . 
excluding  Hydrogen  3,  and  .  .  ."  to  read, 
"excluding  Hydrogen  3  (Tritium),  and 

n.  Page  3/4  7-38,  in  Technical 
Specification  4.7.6.3.2.b.,  correct 
typographical  error  to  read,  "At  least 
one  per  18  months  .  .  ." 

78.  Page  3/4  7-40,  in  Technical 
Specification  4.7.6.5.b.2.,  change  to  read, 
".  .  .  inspection  and  re-racking  for  all 
fire  hose  stations,  and" 

79.  Page  3/4  7-40,  in  Technical 
Specification  4.7.6.5.b.3.,  change  to  read, 
".  .  .  gaskets  in  the  couplings  for  all  fire 
hose  stations." 

80.  Page  3/4  8-1.  in  ACTION,  a., 
change  ".  .  .  within  four  hours  .  .  ."  to 
read,  "within  4  hours  .  .  ." 

81.  Page  3/4  8-1,  in  ACTION  b., 
change  ".  .  .  within  three  hours  .  .  ."  to 
read.  ".  .  .  within  3  hours  .  .  ." 

82.  Page  3/4  8-5,  change  beginning  of 
Technical  Specification  4.8.1.1.2.d.7.  to 
read  "Simulating  a  loss-of-offsite  power 

83.  Page  3/4  8-5,  change  "kW"  to  read 
"kw"  (four  places  on  page). 

84.  Page  3/4  8-5,  in  footnote,  change 

".  .  .  for  one  hour .  .  ."  to  read.  ".  .  .  for 
1  hour  .  .  ." 

85.  Page  3/4  8-6.  in  Technical 
Specification  4.ai.l.2.f  2..  change  to 
read.  ".  .  .  ASME  Code  Section  XI 
Article  IVVD-5000." 

86.  Change  ".  .  .  150  X  10  'ohms  .  .  ." 
to  read  ".  .  .  150  x  10  •  ohm  .  .  ."  on 
pages  3/4  8-11  and  3/4  8-12. 

87.  Page  3/48-22,  change  Technical 
Specification  3.8.4.1  to  read,  "All 
primary  containment  penetration 
conductor  overcurrent  protective 
devices  shown  in  Table  3.8.4.1.-1  and  all 
fuses  tested  pursuant  to  specification 
4.8.4.1.a.2  shall  be  OPERABLE." 

88.  Page  3/4  8-22,  change  ACTION  a. 
to  read,  "With  one  or  more  of  the  above 
required  containment  penetration 
conductor  overcurrent  devices  shown  in 
Table  3.8.4.1-1  and/or  fuses  tested 
pursuant  Specification  4.8.4.1.a.2 
inoperable: 

1.  Restore  the  protective  device(s)  to 
OPERABLE  status  or  deenergize  the 
circuit{8)  by  tripping,  racking  out,  or 
removing  the  alternate  device  or  racking 
out  by  removing  the  inoperable  device 
within  72  hours,  and 

2.  Declare  the  affected  system  or 
component  inoperable,  and 

3.  Verify  at  least  once  per  7  days 
thereafter  the  alternate  device  is 
tripped,  racked  out.  or  removed,  or  the 
device  is  racked  out  or  removed. 
Otherwise,  be  in  at  least  HOT 
SHUTDOWN  within  the  next  12  hours 
and  in  COLD  SHUTDOWN  within  the 
following  24  hours." 


89.  Page  3/4  8-22,  change  ACTION  b. 
to  read,  "The  provisions  of  Specification 
3.0.4  are  not  applicable  to  overcurrent 
devices  which  have  the  inoperable 
device  racked  out  or  removed  or,  which 
have  the  alternate  device  tripped, 
racked  out.  or  removed."  This  change 
provides  clarifications  that  removal  of 
the  inoperable  device  is  equivalent  to 
racking  out  the  same  device. 
Additionally,  the  change  permits 
tripping,  racking  or  removal  of  an 
alternate  device  to  protect  primary 
containment  penetration  conductors. 

90.  Page  3/4  8-22,  change  Technical 
Specification  4.8.4.1  to  read,  ".  .  . 
protective  devices  required  above  shall 
be .  .  ." 

91.  Redesignate  the  footnote  notation 
associated  with  title  'Type  2  Molded 
Case  Circuit  Breakers"  from  "-)-"  to  read 
"#"  on  pages  3/4  8-24.  3/4  8-25.  and  3/4 
8-26. 

92.  Page  3/4  8-24.  modify  the 
description  under  the  SYSTEMS  OR 
EQUIPMENT  POWERED  column  to 
read.  "HVB211F016-Main  Stm.  Line 
Drain  Inboard  Isolution"  for  items  14. 

93.  Page  3/4  8-25.  modify  the 
description  under  the  SYSTEMS  OR 
EQUIPMENT  POWERED  column  to 
read.  "HVE511F007-RCIC  Inbrd  Steam 
Line  Isolation"  for  item  20. 

94.  Page  3/4  8-26.  under  the  SYSTEMS 
OR  EQUIPMENT  POWERED  column, 
change  "pp"  to  read  "Pump"  for  items 
33.  38,  and  40. 

95.  Page  3/4  8-26,  redesignate  footnote 
"-»-"  as  "#"  and  modify  to  read.  "Each 
location  number  represents  two 
breakers  in  series." 

96.  Page  3/4  8-28,  Technical 
Specification  4.8.4.2.1  would  be  modified 
to  read,  "The  thermal  overload 
protection  for  the  above  required  valves 
shall  be  verified  to  be  bypassed 
continuously  by  an  OPERABLE  integral 
bypass  device  by  verifying  that  the 
thermal  overload  protection  is  bypassed: 

a.  At  least  once  per  18  months,  and 

b.  Following  maintenance  on  the 
motor  starter." 

97.  Page  3/4  8-28,  Technical 
Specification  4.8.4.2.2  would  be  modified 
to  read,  "The  thermal  overload 
protection  shall  be  verified  to  be 
bypassed  following  activities  during 
which  the  thermal  overload  protection 
was  temporarily  placed  in  force." 

98.  Page  3/4  8-30,  in  the  VALVE 
NUMBER  column,  change  "HB-Ell- 
1F015B"  to  read  "HV-E11-1F015B,"  and 
in  the  SYSTEM(S)  AFFECTED  column 
change  "NSS"  tyo  read  "NSSS." 

99.  Page  3/4  8-31,  in  the  VALVE 
NUMBER  column,  change  "HV-Ell- 
lF073a"  to  read  "HV-E11-1F073B." 


t 
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100.  Page  3/4  8-33.  in  Technical 
Specification  4.8.4. 3.b..  change  words 
"over-voltage,"  "undervoltage"  and 
"under-frequency"  to  read, 
"overvoltage."  ''undervoltage."  and 
"underfrequency,"  respectively. 

101.  Page  3/4  9-1,  change  the  footnote 
notation  in  Technical  Specifications 
4.9.1.2  and  4.9.1.3,  and  footnote  itself 
from to  read  "##." 

102.  Page  3/4  9-3.  delete  the  footnote 

notation  ' in  the  ACTION  statement 

and  the  associated  footnote. 

103.  Page  3/4  9-3.  change  the  footnote 

notation  "#"  in  Technical  Specification 

3.9.2.d.  and  the  associated  footnote  to 
«*•  *  ** 

104.  Page  3/4  9-13.  add  "Suspension  of 
movement  of  the  control  rod  and/or 
associated  control  rod  drive  mechanism 
shall  not  preclude  completion  of  the 
movement  of  the  component  to  a  safe 
conservative  position."  to  the  end  of  the 
ACTION  statement. 

105.  Page  3/4  9-15.  add  "Suspension  of 
movement  of  the  control  rods  and/or 
associated  control  rod  drive 
mechanisms  shall  not  preclude 
completion  of  the  movement  of  the 
components  to  a  safe  conservative 
position."  to  the  end  of  the  ACTION 
statement. 

106.  Page  3/4  11-5.  in  note  c.  change 
to  read.  ".  .  .  the  LLD  specification 
applies  include  the  following  .  .  ." 

107.  Page  3/4  11-10.  under  the  Type  of 
Activity  Analysis  column,  change  the 
footnote  notation  from  "h"  to  read  "g,  h" 
for  the  Principal  Gamma  Emitters  in 
section  B. 

108.  Page  3/4  11-12,  in  note  g.,  change 
to  read,  ".  .  .  the  LLD  specification 
applies  include  the  following  .  .  ."  and 
".  .  .  Radioactive  Effluent  Release 
Report,  pursuant  to  .  .  ." 

109.  Page  3/4  11-18,  in  the  ACTION 
statement,  change  to  read,  "...  be  in  at 
least  HOT  SHUTDOWN  within  the  next 
12  hours." 

110.  Page  3/4 11-22.  in  the  fourth  line 
of  ACTION  a.,  change  to  read,  ".  .  . 
calculations  shall  be  made  including 

It 

111.  Page  3/4  12-2,  redesignate 
Technical  Specifications  4.12.1  and 
4.12.2  as  Technical  Specifications 
4.12.1.1  and  4.12.1.2  respectively. 

112.  Pages  3/4  12-3  through  3/4 1^-6 
change  all  column  titles  to  all  capital 
letters,  delete  designations  in 
parantheses  from  the  second  column, 
and  add  periods  to  all  statements  in  the 
third  and  fourth  columns. 

113.  Orient  the  table  notation 
vertically  on  the  page  for  pages  3/4 12-7, 
3/4  12-8,  3/4  12-11,  and  8/4  12-12. 

114.  Page  3/4  12-7,  in  note  b,  delete 
the  remainder  of  the  paragraph 


beginning  with.  "The  40  stations  is  not 
an  absolute  .  .  ." 

115.  Page  3/4  12-8.  in  note  h.  correct 
typographical  error  to  read.  "... 
gradient  or  rechange  properties  .  .  ." 

116.  Page  3/4 12-9.  change  footnote  * 
to  read.  ".  .  .  30.000  pCi/L  may  be 
used." 

117.  Page  3/4  12-11.  in  note  a.  correct 
typographical  error  to  read. 

".  .  .  Radiological  Environmental 
Operating  .  .  ." 

118.  The  following  figures  would  be 
modified  to  u{>date  in  Ae  PP&L  property 
line: 

Figure  5.1.1-1 
Figure  5.1.3-la 
Figure  5.1.3-lb^ 

119.  Page  6-1.  in  section  6.1.2.  change 
to  read.  ".  .  .  signed  by  the  Senior  Vice 
President — Nuclear  shall  be 
reissued  .  .  ." 

120.  Page  6-1.  in  section  6.2.2.b.. 
change  to  read.  "At  least  one  Ucensed 
Reactor  Operator  assigned  to  and 
qualified  on  that  unit  shall  be  in  the 
control  room  when  fuel  is  in  the  reactor. 
In  addition,  while  the  reactor  js  in 
OPERATIONAL  CONDmON  1.  2  or  3. 
at  least  one  licensed  Senior  Reactor 
Operator  qualified  on  this  unit  shall  be 
in  the  Control  Room.  This  individual 
may  be  qualified  on  both  units  and  be 
serving  in  this  capacity  on  both  units." 

121.  Pages  6-^  through  6-6  make  Table 
6.2.2-1.  including  all  notations,  identical 
to  the  same  table  on  pages  6-5  through 
6-6  of  the  Susquehanna  Unit  2  Technical 
Specifications. 

122.  Page  6-7,  section  6.5.1.5,  change 
to  read,  "The  quorum  of  the  PORC  .  .  ." 

123.  Page  6-10,  section  0.5.2.2,  change 
to  read,  "The  SRC  shall  be  composed  of 
nine  individuals  who  .  .  ." 

124.  Page  6-10,  section  6.5.2.6,  change 
to  read,  "The  quorum  of  the  SRC  and 

".  .  .  at  least  Tow  SRC  members 
including  .  .  ." 

125.  Page  6-10,  section  6.5.2.7,  change 
to  read,  "The  SRC  shall  be  responsible 
for  the  review  of:"  and  revise 

".  .  .  Section  50.59, 10  CFR  .  .  ."  to 
read  ".  .  .  10  CFR  50.59  .  .  ."  (three 
places). 

126.  Page  6-16.  section  6.9.1.2,  change 
to  read,  "The  startup  report  shall 
address  each  of  the  startup  tests  .  .  ■" 

127.  Page  6-16,  redesignate  footnote 

">"and"«"a8 and"**." 

respectively. 

128.  Page  6-17.  second  paragraph  of 
section  8.9.1.6,  change  to  read 

".  .  .  within  90  days  of  when  the 
change(s)  .  .  ." 

129.  Page  6-20.  third  paragraph, 
change  to  read,  ".  •  ■  results  of  these 
analyses  and  measurements  .  .  ." 

130.  Page  6-20.  fourth  paragraph, 
change  to  read,  ".  .  .  two  legible 


maps**  covering  .  .  ."  and  ".  .  .  the 
LLD  required  by  Table  4.12.1-1  was  not 
achievable." 

131.  Pages  6-21  and  6-22.  change  title 
of  6.9.1.11  to  read.  "SEMIANNUAL 
RADIOACTIVE  EFFLUENT  RELEASE 
REPORT*" 

132.  Page  6-21.  section  6.9.1.11,  revise 
first  sentence  of  first  paragraph  to  read. 
"Routine  Semiannual  Radioactive 
Effluent  .  .  ." 

133.  Page  6-21,  section  6.9.1.11.  revise 
the  first  sentence  of  the  second  and 
third  paragraphs  to  read.  "The 
Semiaimual  Radioactive  Effluent  .  .  ." 

134.  Page  6-22.  revise  the  first 
sentence  of  the  fu^t.  second,  third  and 
fifth  paragraphs  to  read.  'The 
Semiannual  Radioactive  Effluent  .  .  ." 

135.  Page  6-22.  delete  the  fourth 
paragraph. 

136.  Page  6-24.  section  6.10.2.1:! 
change  to  read.  ".  .  .  service  lives  of  all 
snubbers.  including  the  date  .  .  ." 

At  the  Susquehanna  site,  reactor 
operation  and  control  is  accomplished  in 
a  dual  type  control  room  where  controls 
and  reactor  operators  for  each  unit  are 
located.  The  plant  design  for  both  imits 
is  generally  identical  with  some  minor 
differences  as  described  in  the  Final 
Safety  Analysis  Report  for 
Susquehanna.  Consequently, 
consistency  and  uniformity  between 
Unit  1  and  Unit  2  Technical 
Specifications  will  minimize  the 
potential  for  confusion  and  Technical 
Specification  violation,  and  allow  a 
consistent  basis  for  operating. 
maintenance  and  surveillance 
procedures  for  both  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  a  no  significant  hazards 
consideration  determination  by 
providing  certain  examples  (48  FR 
14870).  The  examples  of  actions 
involving  no  significant  hazards 
consideration  include: 

(i)  A  purely  administrative  change  to 
the  Technical  Specifications,  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  errcM^  or 
clarification:  (ii)  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications; 
and  (vii)  a  change  to  make  a  license 
conform  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations. 
The  changes  proposed  in  the  application 
for  amendment  are  encompassed  by 
these  examples  in  the  following  ways: 
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(1)  The  following  proposed  changes  in 
the  Technical  Specifications  are  for 
tjrping  errors,  correcting  punctuations, 
updating  the  index  (Table  of  Contents), 
minor  changes  to  add  clarity,  and 
updating  to  reflect  two  unit  operation 
and  are  encompased  by  the 
Conunission's  example  (i)  of  actions  not 
likely  to  involve  significant  hazards 
considerations:  (items  are  enumerated 
as  above]  Items  1.  2,  3.  4.  5.  8.  7,  8.  9,  la 
11, 12, 13, 14, 15, 16. 17, 18, 19,  20,  21,  23, 
24,  25.  28,  27,  28,  29,  aa  31,  32,  33,  34,  35, 
36,  37,  38,  39,  40,  41,  42.  43.  44,  45,  46,  47. 
48,  49.  Sa  51.  52.  53,  54,  55,  56.  57.  58.  59. 
60,  61.  62.  63.  64,  65.  67.  68.  69.  7a  71,  72, 
73,  74.  75.  76,  77,  78,  79.  80.  81.  82,  83.  84. 
85.  86.  9a  91.  92,  93,  94.  95,  96.  97.  98.  99, 
lOa  101. 103, 104, 105.  lOa  107. 106, 109, 
lia  111.  112. 113, 114, 115. 116. 117,  118. 
119. 12a  122, 123, 124, 125, 12a  127. 128. 
12a  13a  131, 132, 133, 134, 135,  and  13a 

(3)  The  following  proposed  changes  in 
theTechni'.al  Specifications  are 
requirements  which  constitute  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  Unit  1 
requirements  and  are  encompassed  by 
the  Commission's  example  (ii)  of  actions 
not  likely  to  involve  significant  hazards 
considerations:  Items  22.  55, 87.  88  and 
102. 

(3]  The  following  proposed  changes  in 
the  Technical  Specifications  is  a  change 
to  make  the  license  conform  with  the 
requirements  of  the  regulations  for  two- 
unit  staffing  with  a  common  control 
room,  where  the  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations, 
and  is  encompassed  by  the 
Commission's  example  (vii)  of  actions 
not  likely  to  involve  significant  hazards 
considerations:  Item  121. 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
that  are  similar  to  examples  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  above  proposed 
changes  involve  no  significant  hazards 
consideration.  For  item  6a  the  proposed 
change  achieves  the  same  level  of 
assurance  that  the  interlocks  will  be 
tested  prior  to  entry  into  an  operational 
condition  requiring  primary  containment 
integrity  while  allowing  some 
operational  flexibility  on  actual  timing 
of  surveillance  test  performance.  No 
safety  analysis  is  affected  by  this 
change.  This  change  clearly  does  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  For  item 


89,  the  proposed  change  provides 
clarification  that  removal  of  the 
inoperable  device  is  equivalent  to 
racking  out  the  same  device. 
Additionally,  the  change  permits 
tripping,  racking  or  removal  of  an 
alternative  device  to  protect  primary 
containment  penetration  conductors.  No 
safety  analysis  is  affected  by  this 
change  since  protection  of  the 
containment  penetration  conductor  is 
maintained.  This  change  is  consistent 
with  existing  controls  and  remains 
within  the  bases  for  protection  of  the 
primary  containment  penetration 
conductors.  This  proposed  change 
clearly  does  not  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Local  Public  Document  Room 
Location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  1800  M  Street  NW.. 
Washington.  D.C.  20036. 

NRC  Branch  Chief:  A.  Schwencer. 

Pennsylvania  Power  &  Light  Company. 
Oocket  No.  50-387,  Susquehanna  Steam 
Electric  Station,  Unit  1,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request: 
September  7, 1984. 

Description  of  amendment  request: 
The  purpose  of  the  proposed 
amendment  request  is  to  change 
Technical  Specifications  to  remove  the 
50*  blocking  requirement  on 
containment  purge  valves  and  to  revise 
the  maximum  isolation  times  for  the 
containment  purge  valves.  Specifically, 
on  page  %  6-11  in  Technical 
Specification  3.6.1.8,  delete  the  phrase, 
".  .  .  provided  that  each  butterfly  value 
is  blocked  so  as  not  to  open  more  than 
50*".  On  page  y*  6-11  in  Technical 
Specification  4.6.1.8.1,  delete  the  phrase. 
".  .  .  to  be  blocked  so  as  to  open  to  less 
than  or  equal  to  50*  open  unless  so 
verified  within  the  previous  31  days,  and 
shall  be  verified  .  .  .'.  On  page  •%  6-20 
under  "Containment  Purge",  valves  HV- 
15703,  HV-15704,  HV-15705,  HV-15711, 
HV-15713,  HV-15714,  HV-15721,  HV- 
15722.  HV-15723  HV-15724,  and  HV- 
15725,  would  each  have  a  maximum 
isolation  time  of  15  seconds. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 


standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  (iv)  of  action  not  likely  to 
involve  a  significant  hazards 
consideration  is  a  relief  granted  upon 
demonstration  of  acceptable  operation 
from  an  operation  restriction  that  was 
imposed  because  acceptable  operation 
was  not  yet  demonstrated.  This  assumes 
that  the  operating  restriction  and  the 
criteria  to  be  applied  to  a  relief  have 
been  met.  At  the  time  of  issuance  of 
Facility  Operating  License  No.  NPF-14, 
qualification  data,  demonstrating  the 
operabihty  of  the  containment  purge 
valves  during  and  after  a  loss  of  coolant 
accident,  had  not  been  provided.  As  a 
result,  the  operating  license  for  the 
Susquehanna.  Unit  1  facility  contains 
appropriate  license  conditions  and 
technical  specification  restrictions 
limiting  the  maximum  opening  position 
of  the  containment  purge  valves  to  50* 
(90*  being  full  open).  Subsequently, 
qualification  data  for  th^  containment 
purge  valves  were  provided  and  found 
acceptable  by  the  NRC  staff  as 
discussed  in  Section  22  (II.E.4.2)  of 
Supplement  No.  6  to  the  Susquehanna 
Safety  Evaluaton  Report.  The  staff 
proposes  to  conclude  that  the  proposed 
technical  specification  changes  to 
remove  the  containment  purge  valve 
blocking  limitations  would  be  within 
example  (iv).  and  do  not  invplve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated, 
and  the  proposed  changes  do  not  result 
in  a  significant  reduction  in  a  margin  of 
safety. 

Other  examples  of  action  not  likely  to 
involve  a  significant  hazards 
consideration  are  (ii)  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications: 
for  example,  a  more  stringent 
surveillance  requirement,  and  (vi)  a 
change  which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously — analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan.  Changes  to  the 
isolation  times  of  the  containment  purge 
valves  listed  in  Technical  Specification 
Table  3.6.3-1  involve  reducing  the 
maximum  isolation  time  for  eight  of  the 
valves  listed  and  increasing  the 
maximum  isolation  time  for  three  of  the 
valves  listed.  The  proposed  maximum 
isolation  time  for  all  containment  purge 
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valves  would  be  15  seconds.  The  staff 
proposes  to  conclude  that  the  proposed 
maximum  isolation  time  changes  to 
containment  purge  valves  which  result 
in  a  reduction  in  the  maximum  isolation 
time  fall  within  example  (ii),  and 
changes  to  containment  purge  valves 
which  result  in  an  increase  in  the 
maximum  isolation  time  fall  within 
example  (vi),  and  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated, 
and  the  proposed  changes  do  not  result 
in  a  significant  reduction  in  a  margin  of 
safety.  Therefore,  the  proposed  changes 
are  considered  Ukely  to  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin,  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  Silberg. 
Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge.  1800  M  Street.  NW.. 
Washington.  D.C.  20036. 

NRC  Branch  Chief:  A.  Schwencer. 

Pennsylvania  Power  &  Light  Company, 
Docket  No.  50-387  and  50-^388. 

Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  Luzeme  County. 
Pennsylvania 

Date  of  amendment  request: 
September  19. 1984. 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
License  Condition  2.C.(23)(b)  of  Facility 
Operating  License  No.  NPF-14  and 
License  Condition  2.C.(8)(b)  of  Facility 
Operating  License  No.  NPF-22.  These 
license  conditions  currently  require  the 
licensee  to  perform  the  nonlinear 
analysis  to  quaUfy  the  In- Vessel  Rack 
(F22-E006)  to  the  Seismic  Qualification 
Review  Team  (SQRT)  criteria  and 
provide  the  qualification  documentation 
to  the  NRC  staff  for  review  and 
approval  prior  to  commencement  of  the 
first  refueling  outage.  The  licensee 
proposes  to  revise  these  license 
conditions  to  read.  "Prior  to  use.  PP&L 
shall  complete  qualification  and 
documentation  for  the  in-vessel  rack 
(F22-E006)."  The  licensee  has  stated 
that  the  current  planning  for  the  first 
refueling  outage  of  each  unit  is  to  off- 
load the  core,  thereby  eliminating  the 
need  for  the  in-vessel  rack  during  the 
refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  in  his  letter  of  September 
19. 1984,  stated  that  the  proposed  change 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 


accident  previously  evaluated  because 
the  in-vessel  rack  is  not  necessary  to 
perform  any  core  manipulations,  but  is 
rather,  a  device  which  can  be  used  as  a 
convenience.  No  credit  for  its  use  is 
taken  in  any  safety  analysis.  The 
licensee  stated  the  proposed  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  in-vessel  rack  is  not  plarmed  to  be 
utilized  during  the  refueling  operation 
nor  is  its  use  required  to  perform  core 
manipulations.  The  licensee  also  stated 
the  proposed  change  does  not  result  in  a 
significant  reduction  in  the  margin  of 
safety  because  the  procedures  involved 
in  the  refueling  or  any  other  core 
manipulation  do  not  require  the  use  of 
the  in-vessel  rack.  The  staff  agrees  with 
the  licensee's  evaluation  in  this  regard, 
and  accordingly,  the  NRC  staff  proposed 
to  find  the  amendment  request  involves 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre. 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  Silberg, 
Esquire.  Shaw.  Pittman,  Potts  & 
Trowbridge.  1800  M  Street  NW., 
Washington,  DC.  20036. 

NRC  Branch  Chief:  A  Schwencer. 

Pennsylvania  Power  ft  Light  Company, 
Docket  No.  50-387  and  50-388, 
Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  Luzeme  County, 
Pennsylvania 

Date  of  amendment  request 
September  2A.  1984. 

Description  of  amendment  request 
The  purpose  of  the  proposed 
amendment  request  is  to  change 
Susquehanna  Unit  1  and  Unit  2 
Technical  Specifications  4.5.6.3  and 
4.7.2.  regarding  HEPA  filters  and 
charcoal  adsorber  units  to  incorporate 
clarifications  discussed  in  NRC  Generic 
Letter  No.  83-13,  dated  March  2. 1983. 
The  clarifications  to  the  Technical 
Specifications  were  provided  to  clearly 
reflect  the  required  relationship  between 
the  guidance  in  Regulatory  Guide  1.52, 
Revision  2.  and  ANSI  N510-1979:  the 
testing  requirements  of  the  HEPA  filters 
and  charcoal  adsorber  units;  and  the 
NRC  staff  assumptions  used  in  its  safety 
evaluations  for  the  ESF  atmospheric 
cleanup  systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
The  Commission  has  provided  guidance 
concerning  the  application  of  the  no  no 
significant  hazards  consideration 
standard  by  providing  certain  examples 
(48  FR  14870).  One  of  the  examples  of 
actions  not  likely  to  involve  si^iificant 


hazards  considerations,  example  (i).  a 
purely  administrative  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclatiu«.  The  NRC 
staff  proposes  to  fmd  that  the  changes  to 
Susquehanna  Unit  1  and  Unit  2 
Technical  Specifications  4.6.5.3  and 
4.7.2.  fall  within  the  Commission's 
example  (i)  and  does  not  involve  a 
significant  hazards  consideration 
because  the  change  as  discussed  in  NRC 
Generic  Letter  No.  83-13  provides 
clarification  to  the  technical 
specification  to  clearly  reflect  the 
relationships  between  the  guidance  in 
Regulatory  Guide  1.52,  Revision  2.  and 
ANSI  N510-1975;  the  testing 
requirements  of  the  HEPA  filters  and 
charcoal  absorbers  units;  and  the  NRC 
Staff  assumptions  used  in  its  safety 
evaluations  for  the  ESF  atmospheric 
cleanup  systems. 

Local  Public  Document  Room 
■:  location:  Osterhout  Free  Library. 
Reference  Department  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701. 

A  ttorney  for  licensee:  Jay  Silbeig. 
Esquire,  Shaw.  Pittman.  Potts  ft 
Trowbridge,  1800  M  Street  NW.. 
Washington.  D.C.  20036. 

NRC  Branch  Chief:  A  Schwencer. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company. 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
DockeU  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Statioo,  Units 
Nos.  2  and  3,  Yorii  County,  Pennsylvania 

Date  of  amendment  request 
September  14. 1984. 

Description  of  amendment  request: 
Deletion  of  the  tabular  listing  (Table 
3.11.D.1)  of  snubbers  in  the  Technical 
Specifications  (TSs)  in  accordance  with 
the  NRC  staff  guidance  contained  in 
Generic  Letter  84-13  ('Technical 
Specifications  for  Snubbers".  May  3, 
1984).  In  addition,  the  proposed  changes 
would  add  the  criteria  contained  in 
Generic  Letter  84-13  specifying  which 
snubbers  are  required  to  be  operable 
and  which  snubbers  are  exempted  from 
this  requirement.  Deletion  of  Table 
3.11. D.l  from  the  Peach  Bottom  Units  2 
and  3  TSs  eliminates  the  need  for 
frequent  TS  amendments  to  incorporate 
changes  in  the  snubber  listing.  This  list 
of  individual  snubber  location,  size,  and 
system  affected  will  be  maintained  in 
plant  procedures  as  required  by 
S  50.71(c)  of  10  CFR  Part  50. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission's  staff  has  previously 
evaluated  the  inclusion  of  the  snubber 
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listings  in  the  TSs  (Generic  Letter  84-13) 
and  has  concluded  that  such  listings  are 
not  necessary  provided  the  snubber  TS 
is  modified  to  specify  which  snubbers 
are  required  to  be  operable.  The 
hcensees'  amendment  request  would 
add  specific  language  to  address  which 
snubbers  are  required  to  be  operable 
and  which  are  exempted  in  accordance 
widi  the  staffs  guidance  provided  in  the 
above  referenced  Generic  Letter. 
Furthermore,  the  Peach  Bottom  TSs 
recordkeeping  requirements  in  Section 
4.11.D.4  for  snubbers  are  not  altered  for 
this  requested  change.  These  plant 
records  must  contain  a  record  of  the 
service  life,  installation  date,  etc.,  of 
each  snubber.  Since  any  change  in 
snubber  quantities,  types,  or  locations 
would  be  a  change  to  the  facility,  such 
changes  would  be  subject  to  the 
provisions  of  10  CFR  50.59.  and  these 
changes  would  have  to  be  reflected  in 
the  records  required.  On  May  3. 1984. 
the  Commission  sent  a  letter  to  all 
licensees  which  indicated  the  above 
conclusion  regarding  inclusion  of 
snubber  tables  in  the  TSs  and  indicated 
that  such  changes  were  not  required  but 
that  the  licensee  could  choose  to  request 
an  amendment  to  delete  the  tabular 
listing  of  snubbers. 

The  Commission's  staff  finds  that 
removal  of  the  snubber  tables  with  the 
added  criteria  specified  in  Generic 
Letter  84-13  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  although  the 
proposed  change  would  delete  the 
snubber  table  from  the  TSs.  plant 
records  must  still  be  maintained  on  each 
snubben  or  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  any  changes  in  snubber 
quantities,  types  or  location  would  still 
be  subject  to  the  provisions  of  10  CFR 
50.59,  and  these  changes  would  have  to 
be  reflected  in  the  plant  records;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed 
changes  would  add  additional  TS 
requirements  which  would  specify 
which  snubbers  are  required  to  be 
operable  to  maintain  the  designed 
margin  of  safety.  Having  made  these 
findings,  the  Commission  proposes  to 
determine  that  the  application  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Education  Building.  Commonwealth  and 
Walnut  Streets,  Harrisburg. 
Pennaylvania. 


Attorney  for  licensee:  Troy  B.  Conner. 
Jr.,  1747  Pennsylvania  Avenue,  NW.. 
Washington.  DC.  20006. 

NRC  Branch  Chief:  John  F.  Stolz. 

Portland  General  Electric  Company. 
Docket  No.  50-344.  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request: 
September  20, 1984. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
channel  functional  test  that  is  required 
to  be  performed  on  the  pressurizer 
power-operated  relief  valve  (PORV) 
within  31  days  prior  to  its  use  as 
overpressure  protection  for  the  reactor 
coolant  system  during  cold  shutdowns. 
Current  requirements  state  that  the 
valve  should  be  demonstrated  operable 
by  performance  of  a  channel  functional 
test,  but  excluding  valve  operation.  PGE 
states  in  its  request  that  a  full  channel 
functional  test  that  excludes  valve 
operation  would  require  lifting  leads  or 
the  use  of  jumpers.  Changes  such  as 
these  would  normally  require  a  full  test 
with  valve  operation  to  ensure  that  all 
temporary  changes  had  been  restored  to 
normal.  Since  this  would  be  contrary  to 
the  desired  test,  PGE  requests  that  the 
surveillance  requirement  be  clarified  or 
modified  to  state  that  the  channel 
functional  test  would  be  performed  to 
the  maximum  extent  possible 
(components  tested  without  performing 
any  action  such  as  lifting  a  lead  that 
would  require  valve  operation  as  a 
retest  requirement). 

The  second  part  of  the  request 
involves  a  revision  to  a  basis  statement 
resulting  from  a  design  change 
completed  during  the  1984  refueling 
outage.  This  change  does  not  involve  an 
amendment  to  the  operating  license. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  revision  to  the  PORV  surveillance 
test  is  consistent  with  the  NRC's  original 
request — that  the  test  exclude  valve 
operation.  That  being  the  case,  it  would 
be  undesirable  to  lift  leads  or  fuses,  etc., 
in  order  to  conduct  a  full  channel 
functional  test  at  the  risk  of  not 
restoring  the  circuitry  properly  and 
thereby  leading  to  valve  unreliability. 
This  would  be  contrary  to  the  intent  of 
the  test.  Therefore  it  appears  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibihty  of  a  new  or 
different  kind  of  accident,  or  (3)  involve 
a  significant  reduction  in  a  margin  of 
safety.  Based  on  the  foregoing,  die  NRC 
staff  proposes  to  determine  that  the 


proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  second  change  involves  a  change 
to  the  basis  for  a  technical  specification 
but  does  not  involve  an  amendment  to 
the  license,  since  as  stated  in  S  50.36  (a) 
such  bases  are  not  part  of  the  technical 
specifications.  Therefore  no  proposed 
finding  regarding  "no  significant  hazards 
consideration"  is  required. 

Local  Public  Document  Room 
location:  Multnomah  County  Library, 
801  S.W.  10th  Avenue.  Portland.  Oregon. 

Attorney  for  licensee:  ].  W.  Durham, 
Senior  Vice  President.  Portland  General 
Electric  Company,  121  S.  W.  Salmon 
Street,  Portland.  Oregon  97204. 

NRC  Branch  Chief:  James  R.  Miller. 

Portland  General  Electric  Company  et. 
al..  Docket  No.  50-344.  Trojan  Nuclear 
Plant.  Columbia  County.  Oregon 

Date  of  amendment  request-  October 
1.1984. 

Description  of  amendment  request: 
The  following  changes  to  the  technical 
specifications  and  the  operating  license 
are  proposed: 

1.  Page  6-4a.  New  Technical 
Specification  6.2.2.g  would  be  added  to 
require  that  overtime  limits  be 
implemented  in  accordance  with  NRC 
Generic  Letter  82-12. 

2.  Page  3/4  3-12.  Table  4.3-1  of  the 
Trojan  Technical  SpecificaUons  would 
be  changed  to  add  an  18-month 
calibration  requirement  for  the  low 
hydraulic  control  oil  pressure  switch. 
This  switch  generates  a  reactor  trip  on 
turbine  trip. 

3.  Operating  License.  License 
conditions  13. 14  and  15  would  be 
deleted  from  the  license  and  would  be 
incorporated  in  Paragraph  6.8.4  of  the 
Appendix  A  Technical  Specifications. 

4.  Page  6-13.  Paragraph  6.8  is  being 
retiUed  "Procedures  and  Programs"  in 
accordance  with  Revision  4  of  NUREG- 
0452.  "Standard  Technical 
Specifications  for  Westinghouse 
Pressurized  Water  Reactors". 

5.  Page  6-14.  New  Paragraph  6.8.4. 
would  be  added  to  include  the 
requirements  previously  included  in 
license  conditions  13, 14  and  15. 
Additionally,  Paragraph  6.8.4.d  would 
incorporate  the  Standard  Technical 
Specification  for  Post-Accident 
Sampling. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
to  the  NRC  staff  for  such  determinations 
by  providing  examples  of  amendments 
that  are  likely — and  not  likely — to 
include  a  significant  hazards 
consideration.  Two  examples  of 
amendments  not  likely  to  involve  a 
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significant  hazards  consideration  are  (i) 
a  purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications; 
and  (ii)  a  change  that  consititutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
technical  specifications:  for  example,  a 
more  stringent  surveillance  requirement. 

All  of  the  five  changes  discussed 
above  are  encompassed  by  these  two 
examples.  Changes  No.  1.  2  and  part  of  5 
add  new  requirements  with  respect  to 
overtime  restrictions,  a  new  surveillance 
requirement  for  the  turbine  trip  circuitry, 
and  a  new  program  for  the  post-accident 
sampling  system  and  are  encompassed 
by  example  (ii)  actions  not  likely  to 
involve  significant  hazards 
considerations.  Changes  No.  3.  4  and  the 
rest  of  5  are  purely  administrative  in 
nature,  in  that  the  changes  involve 
moving  the  requirements  from  the 
license  itself  to  a  new  seciton  of  the 
technical  specifications.  These  latter 
changes  are  thus  encompassed  by 
example  (i)  of  actions  not  likely  to 
involve  significant  hazards 
considerations. 

Since  the  proposed  changes  are 
similar  to  the  examples  which  have 
been  determined  not  likely  to  involve  a 
significant  hazards  consideration,  the 
staff  proposes  to  determine  that  the 
application  for  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Multnomah  County  Library, 
801  S.W.  10th  Avenue.  Portland.  Oregon. 

Attorney  for  licensee:  J.  W.  Durham. 
Senior  Vice  President.  Portland  General 
Electric  Company,  121  S.W.  Salmon 
Street,  Portland,  Oregon  97204. 

NRC  Branch  Chief:  James  R.  Miller. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  requests:  October 
9.1984. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  impose 
stricter  limitations  on  leakage  rates  from 
unidentified  sources  inside  the  primary 
containment.  The  proposed  revisions 
include  increasing  the  frequency  of 
monitoring  and  recording  the  reactor 
cooling  leakage  rate  from  once  per  day 
to  once  every  four  hours  and  limiting 
any  increase  in  unidentified  leakage  to  2 
gpm  within  any  24-hour  period.  In 
addition,  it  would  now  be  required  that 
an  inoperable  Primary  Containment 
Sump  Monitoring  System  be  restored  to 
operable  status  within  a  24-hour  period. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  The  examples  of  actions 
involving  no  significant  hazards 
consideration  include:  "(ii)  A  change 
that  constitutes  an  additional  limitation, 
restriction,  or  control  not  presenUy 
included  in  the  Technical 
Specifications."  The  proposed  revisions 
are  encompassed  by  this  example  since 
more  stringent  limitations  on  leakage 
rates  from  unidentified  sources  are 
being  imposed. 

Based  on  the  foregoing,  the 
Commission  proposes  to  determine  that 
the  proposed  license  amendment  does 
not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Penfield  Library.  State 
University  College  of  Oswego.  New 
York. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  Assistant  General  Counsel.  Power 
Audiority  of  the  State  of  New  York.  10 
Columbus  Circle.  New  York.  New  York 
10019. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Public  Service  Co.  of  Colorado,  Docket 
No.  50-287,  Fort  SL  Vrain  Nuclear 
Generation  Station,  Platteville,  Colorado 

Date  of  amendment  request: 
September  27, 1984. 

Description  of  amendment  request 
The  proposed  change  to  the  Technical 
Specifications  revises  the  fire  hose 
station  numbering  scheme.  The  new 
scheme  consists  of  a  numbering 
sequence  which  Indicates  the  building, 
floor  level  and  location  of  the  station. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commisison  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  FR  14870).  The  examples 
of  actions  that  are  considered  not  likely 
to  involve  significant  hazards 
considerations  include  purely 
administrative  changes  to  the  Technical 
Specifications:  for  example,  a  change  in 
nomenclature.  Since  the  proposed 
change  only  provides  new.  more 
meaningful  numbers  for  the  existing 
hose  stations,  we  propose  to  determine 
that  this  action  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Greeley  Public  Library.  City 
Complex  Building,  Greeley,  Colorado. 

Attorney  for  licensee:  Bryant 
O'Donnell.  Public  Service  Company  of 


Colorado,  P.  O.  Box  840.  Denver. 
Colorado  80201. 
NRC  Branch  Chief:  Eric  H.  Johnson. 

Sacramento  Municipal  Utility  District. 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County,  California 

Date  of  amendment  request  May  31. 
1984.  as  supplemented  July  31  and 
August  31. 1984. 

Description  of  amendment  request 
The  amendment  would  incorporate  a 
license  condition  requiring  Sacramento 
Municipal  Utility  District  to  follow  its 
plan  for  implementing  the  Living 
Schedule  Plan  for  the  Rancho  Seco 
Nuclear  Generating  Station.  The 
proposed  amendment  provides  for 
establishment  of  schedules  for  a  wide 
range  of  planned  plant  modifications 
including  those  required  by  NRC  as 
well  as  those  modifications  deemed 
desirable  by  the  licensee,  and  provides 
methods  for  accommodating  changes  to 
such  schedules. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  the  standards  for 
determining  whether  a  significant 
hazards  consideration  exists  by 
providing  examples  of  amendments  that 
are  considered  not  likely  to  involve 
significant  hazards  consideration  (48  FR 
14870).  One  of  the  examples  of  actions 
involving  no  significant  hazards 
considerations  relates  to  a  purely 
administrative  change  to  the  Technical 
Specifications.  The  incorporation  of  a 
license  condition  requiring  use  of  a  plan 
to  provide  for  scheduling  modifications 
and  notification  of  scheduling  changes  is 
purely  administrative. 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
that  are  similar  to  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application  for 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828 1  Street,  Sacramento, 
California. 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
Distiict.  6201  S  Stieet  P.O.  Box  15830. 
Sacramento.  California  95613. 
NRC  Branch  Chief:  John  F.  Stolx. 
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Soutfaem  California  EdiaoB  Company,  at 
aL,  Dodiet  Nos.  50-381  and  5»-382,  San 
Onofra  Nudear  Ganarating  Station. 
Units  2  and  3,  San  Diego  County. 
Caiiforaia 

Date  of  Amendment  Request  October 
1, 1984  (Reference  PCN-148, 152. 182  and 
184). 

Description  of  Amendment  Request 
The  proposed  changes  would  revise 
Technical  Specification  2.2.2.  "Core 
Protection  Calculator  (CPC) 
Addressable  Constants"  to 
accommodate  CPC  software  changes 
being  implemented  for  Cycle  2 
operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  a  proposed 
license  amendment  involves  a 
significant  hazards  consideration  by 
providing  certain  examples  (48  FH 
14870)  of  amendments  not  likely  to 
involve  significant  hazards 
considerations.  Example  (vi)  relates  to  a 
change  which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  may  in  some  way  reduce  a 
margin  of  safety,  but  where  the  results 
of  the  change  are  clearly  within  all 
acceptance  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan:  for  example,  a 
change  resulting  fi^m  the  application  of 
a  small  refinement  of  a  previously  used 
calculational  model  or  design  method. 
Each  of  the  proposed  changes  proposed 
by  the  Hcensee  is  similar  to  example  (vi) 
and  thus  it  is  proposed  that  no 
significant  hazards  consideration  exists 
for  the  requested  changes.  A  description 
of  each  proposed  change  to  the  technical 
specifications,  and  a  discussion  of  how 
each  change  is  similar  to  example  (vi)  of 
48  FR  14870  follow: 

/.  Proposed  Change  PCN-148 

The  proposed  change  would  revise 
Table  2.2-2  of  Technical  Specification 
2.2.2,  "Core  Protection  Calculator  (CPC) 
Addressable  Constants."  The  CPC  is  an 
integral  part  of  the  reactor  protection 
system.  Some  CPC  addressable 
constants  are  provided  to  allow 
calibration  of  the  CPC  system  to  more 
accurately  predict  power  level  and 
radial  power  peaking  factors.  Other  CPC 
addressable  constants  allow  the  CPC  to 
account  for  measurement  uncertainties 
or  inoperable  equipment.  The  proposed 
change  would  add  the  CPC  addressable 
constant  PCAUB  (point  ID  Number  104) 
to  Table  2.-2.  Specifically,  CPC 
addressable  constant  PCALIB  is  defined 
as  caiorimetric  power  at  the  time  of  * 


latest  calibration.  This  addressable 
constant  is  added  to  one  of  the  CPC 
algorithms  which  applies  uncertainties 
to  the  calculations  of  the  thermal  power 
and  neutron  flux  power  level  by  the 
CPC.  Because  of  a  change  in  these 
algorithms  for  Cycle  2,  ^e  addition  of 
addressable  constant  PCALIB  ensures 
the  application  of  correct  power 
measurement  uncertainty  at  each  power 
level. 

The  proposed  change  is  similar  to 
example  (vi)  of  48  FR  14870  in  that  the 
proposed  change  is  a  small  refinement 
of  the  previously  used  calculational 
model,  and,  although  the  change  may  in 
some  way  reduce  a  safety  margin,  it  is 
nevertheless  within  the  SRP  acceptance 
critieria.  Specifically,  this  change 
applies  uncertainties  to  the  measured 
reactor  power  level  used  by  CPC 
Further,  Cycle  2  safety  analyses 
included  the  proposed  change  in  the 
simulated  CPC  response  to  the 
anticipated  operational  occurrences 
(AOO's)  and  postulated  accidents  which 
depend  on  the  CPC  to  provide  reactor 
trip  protection.  All  Cycle  2  AOO's  and 
postulated  accidents  were  shown  in  the 
Reload  Analysis  Report  to  be  within  all 
acceptable  crtiena  with  respect  to  the 
system  or  component  specified  in  the 
applicable  section  of  the  Standard 
Review  Plan  (Section  7.2).  Furthermore, 
the  proposed  change  enhances  the 
reactor  protection  system's  ability  to 
meet  the  criteria  specified  in  Standard 
Review  Plan  Section  7.2  "Reactor  Trip 
System"  in  that  it  enhances  the  CPC's 
ability  to  sense  accident  conditions  and 
to  initiate  the  operation  of  systems  and 
components  important  to  safety. 

2.  Proposed  Change  PCN-152 

The  proposed  change  would  revise 
Table  2.2-2  of  Technical  Specification 
2.2^  "Core  Protection  Calculator  (CPC) 
Addressable  Constants",  by  addiing  the 
addressable  constant  RCPUM  (point  ID 
Number,  103),  the  reactor  power  cutback 
time  limit,  to  Table  2.2-2.  The  CPC 
algorithms  which  require  RCPLIM  are  a 
small  part  of  a  large  CPC  software 
package  update  provided  to  the  licensee 
by  Combustion  Engineering  (C-E),  the 
CPC  vendor.  This  change  represents  a 
standard  software  package  for  C-E 
CPC's.  San  Onofre  2  and  3  do  not 
contain  the  hardware  necessary  to 
implement  reactor  power  cutback.  Thus, 
the  proposed  addition  of  RCPLIM  does 
not  have  any  effect  on  CPC  function. 
The  new  addressable  constant  will  be 
set  to  zero  in  the  data  base. 

The  proposed  change  is  similar  to 
example  (vi)  of  48  FR  14870  in  that  it 
may  result  in  a  slight  reduction  of  a 
safety  margin,  but  is  nevertheless  within 
the  SRP  acceptance  crtieria. 


Specifically,  it  provides  for  future 
refinement  of  the  CPC  by  the  addition  of 
algorithms  to  support  a  reactor  power 
cutback  system.  At  present,  the 
necessary  hardware  for  a  reactor 
cutback  system  is  not  installed  at  San 
Onofre  2  and  3  and  the  algorithms  are 
deactivated  by  the  use  of  appropriate 
addressable  and  non-addressable 
constants. 

3.  Proposed  Change  PCN-162 

The  proposed  change  would  revise 
Table  2.2-2  of  Technical  Sjjecification 
2.2.2,  "Core  Protection  Calculator  (CPC) 
Addressable  Constants".  Specifically 
the  proposed  change  redefines  the  CPC 
addressable  constant  TCREF  (point  ID 
Number  98).  The  addressable  constant 
TCREF  is  currently  defined  as  the 
'Temperature  Shadowing  Factor 
Correction  Multiplier".  Temperature 
Shadowing  is  the  decalibration  of  ex- 
core  neutron  flux  power  resulting  from 
changes  in  inlet  coolant  density.  A 
modification  to  the  CPC  temperature 
shadowing  factor  (TSF)  algorithm  for 
Cycle  2  has  resulted  in  the  temperature 
shadowing  correction  multipler 
becoming  fixed  in  the  CPC  software. 
The  proposed  change  would  redefine  the 
addressable  constant  TCREF  as  the 
"Reference  Cold  Leg  Temperature," 
consistent  with  the  CPC  temperature 
shadowing  factor  algorithm 
modifications  and  would  reclassify  it  as 
a  Type  I  addressable  constant  (Type  I 
constants  require  periodic  calibration). 
The  proposed  change  combined  with 
temperature  shadowing  factor 
modifications  would  improve  the 
thermal  margin  at  nominal  inlet 
temperature.  At  conditions  other  than 
nominal  conditions,  the  proposed 
change  provides  a  more  conservative 
'  temperature  shadowing  correction. 

The  proposed  change  is  similar  to 
example  (vi)  of  48  FR  14870  in  that 
although  it  may  result  in  the  reduction  of 
a  safety  margin,  it  nevertheless  is  within 
the  SRP  acceptance  criteria. 
Specincally,  the  proposed  change  is  a 
refinement  of  the  previously  used 
calculational  model  for  correcting 
excore  detector  signals  for  the  effects  of 
temperature  shadowing.  Further,  Cycle  2 
safety  analyses  included  the  proposed 
change  into  the  simulated  CPC  response 
to  the  anticipated  operational 
occurrences  (AOO's)  and  postulated 
accidents  which  depend  on  the  CPC  to 
show  protection.  All  Cycle  2  AOO's  and 
postulated  accidents  were  clearly  within 
all  acceptable  criteria  with  respect  to 
the  system  or  component  specified  in 
the  applicable  section  of  the  Standard 
Review  Plan  (Section  7.2).  Furthermore, 
the  proposed  change  enhances  the 
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reactor  protection  system's  ability  to 
meet  the  criteria  specified  in  Standard 
Review  Plan  7.2  "Reactor  Trip  System" 
in  that  it  enhances  the  CPC's  ability  to 
sense  aocident  conditions  and  to  initiate 
the  operation  of  systems  and 
components  important  to  safety. 

4.  Proposed  Change  PCN-164 

The  proposed  change  would  revise 
Table  2.2-2  of  Technical  Specification 
2.2.2.  "Core  Protection  Calculator  (CPC) 
Addressable  Constants".  Specifically, 
the  proposed  change  revises  th« 
allowable  value  for  the  addressable 
constant  TR  (point  ED  number  63),  the 
azimuthal  tilt  allowance.  The  azirauthal 
power  tilt  is  a  measure  of  the  power 
asymmetry  between  the  azimuthally 
symmetric  fuel  assemblies.  This  change 
is  made  in  order  to  make  the  CPC 
consistent  with  the  core  operating  limit 
supervisory  system  (COLSS)  azimuthal 
tilt  algorithm  modifications.  The  COLSS 
provides  reliable  and  continual 
information  on  the  status  of  the  reactor 
as  an  aid  to  the  operator.  The  proposed 
change  would  revise  the  minimum 
allowed  value  of  addressable  constant 
TR  from  im  to  1.00.  The  proposed 
change  increases  the  range  of  TR  values 
which  can  be  used  as  addressable 
constants. 

The  proposed  change  is  similar  to 
example  (vi)  of  48  FR  14870  in  that  it 
may  result  in  the  reduction  of  a  safety 
margin,  but  it  nevertheless  is  within  the 
SRP  acceptance  criteria.  Specifically, 
the  proposed  change  is  a  refinement  of 
the  previously  used  calculational  model 
which  estimates  the  azimuthal  tilt  in  the 
reactor.  Further,  the  change  enhances 
the  reactor  protection  system's  ability  to 
meet  the  criteria  specified  in  Standard 
Review  Plan  Section  72,  "Reactor  Trip 
System,"  in  that  it  enhanced  the  CPC's 
abUity  to  sense  accident  conditions  and 
to  initiate  the  operation  of  systems  and 
components  important  to  safety. 
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Date  of  Amendment  Requests: 
October  1, 1984  (Reference:  Proposed 
Changes  PCN-160  and  PCN-168]. 

Description  of  amendment  request 
Hie  proposed  changes  revise  Ae 
technical  specifications  relating  to  the 
departure  from  nucleate  boiling  ratio 
(DNBR)  limit  and  special  test  exceptions 
to  allow  CEA  misalignment  during 
required  physics  testing,  llie  change  to 
the  DNBR  limit  results  from  the  Cycle  2 
safety  analysis.  The  special  test  > 

exception  revision  is  required  to  '* 

accommodate  reqtiired  physics  testing 
in  light  of  more  restrictive  CEA  insertion 
limits  required  for  Cycle  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  (48  FR 
14870}  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  considerations. 
Example  (vi)  relates  to  a  change  which 
either  may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
cleariy  within  all  acceptance  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Man; 
for  example,  a  change  restilting  from  the 
application  of  a  small  refinement  of  a 
previously  used  calculational  model  or 
desi^  method. 

Both  of  the  proposed  changes  are 
similar  to  example  (vi)  of  48  FR  14870. 
Therefore  it  is  proposed  that  these 
changes  do  not  involve  significant 
hazards  considerations.  A  description  of 
each  of  the  proposed  diange  and  how 
each  is  similar  to  example  (vi)  of  48  FR 
14870  followK 

J.  Proposed  Change  PCN-160 

The  proposed  change  revises 
Technical  Specifications  (T.S)  2.1.1.1, 
"Safety  Limits— Reactor  Core— DNBR." 
and  2.2.1.  "Limiting  Safety  System 
Settings — Reactor  Trip  Setpoints,"  and 
T.S.  Bases  2.2.1.  "Reactor  Trip 
Setpoints,"  and  3/4.4.1,  "Reactor 
Coolant  Loops  snd  Coolant  Circulation," 
wluch  specif  the  departure  from 
nuclear  boiling  ratio  (DNBR)  limiting   ' 
safety  system  settings  (LSSS).  DNBR  is  a 
unitless  value  calculated  from  reactor 
core  tfaermal-hydrauUc  conditions  on  a 
real-time  basis  from  an  empirical         ' 


correlation  that  has  been  reviewed  and 
approved  by  the  NRC  staff.  It  is  a 
measure  of  thermal  margin.  Maintaining 
core  conditians  such  that  DNBR  is 
above  a  mimmitiii  value  helps  to  ensure 
that  the  fuel  cladding  will  not  overiieat 
during  anticipated  operational 
occurrences  (AOO).  The  technical 
specifications  affected  by  this  change 
fall  into  two  categories:  first  the 
technical  specifications  establishing  the 
reactor  core  safety  limit  for  DNBR  and 
the  reactor  protective  instrumentation 
trip  setpoint  limit  (or  LOSS)  which 
ensures  that  the  established  safety  limit 
is  not  violated;  and  second  the  various 
technical  specification  based  which 
refer  to  the  DNBR  safety  limit  or  LSSS. 

T.S.  2.1.1.1.  and  Table  2.2-1.  "Reactor 
Protective  Instrumentation  Trip  Setpoint 
Limits,"  establish  the  DNBR  safety  limit 
and  the  LSSS,  respectively.  The 
proposed  change  would  revise  both 
values  frxjm  1.20  to  1.31.  The  revision 
results  from  a  change  in  the  manner  in 
which  uncertainties  are  accounted  for  in 
the  departure  from  nucleate  boihng 
(DNB)  limit  calculation.  This  revision 
will  be  implemented  by  a  revised  core 
protection  calculator  (CPC)  DNBR 
constant,  changes  to  the  CPC  thermal 
margin  alogorithm  constants,  and  the 
use  of  a  consistent  set  of  constants  for 
the  thermal-hydraulic  computer  code 
used  in  transient  analysis.  (Note:  the 
CPC  is  an  integral  part  of  the  reactor 
protective  system.  During  an  AOO,  it 
proves  trip  signals  in  time  to  prevent 
fuel  damage.)  Tht  proposed  change  also 
deletes  a  portion  of  Note  5  of  Table  2.2- 
1  which  allows  the  lowering  of  the 
DNBR  LSSS  by  an  additional  0.01  to 
1.10,  because  this  flexibility  is  no  longer 
needed.  The  DNBR  LSSS  values  given  in 
T.S.  Bases  2.2.1  and  3/4.4.1  are  also 
changed  for  consistency. 

llie  proposed  change  is  similar  to 
Example  (vi)  of  48  FR  14870  fai  that  while 
it  may  have  a  slight  effect  on  safety 
margin,  it  nevertheless  is  within  the  SRP 
acceptance  criteria.  Specifically,  the 
proposed  DNBR  safety  limit  meets  the 
95/95  percent  probability/confidence 
requirements  of  SRP  Section  4.4, 
"Thermal  and  Hydraulic  Design." 
Further,  the  results  of  all  safety  analyses 
performed  in  support  of  Cycle  2  and 
specifically  those  which  use  DNBR  as 
acceptance  criteria  are  cleariy  within 
the  limits  specified  in  the  SRP.  On  tfiis 
basis,  the  NRC  staff  proposed  to 
determine  that  this  diange  does  not 
involve  a  significant  hazards 
consideration. 

2.  Proposed  Change  PCN-168 

The  proposed  change  revises 
Technical  Specification  ¥4.10.4,  Spedal 
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Test  Exceptions — Center  CEA 

Misalignment"  an  y4.10.4  Bases.  This 
T.S.  permits  CEA  misalignment  during 
physics  tests  which  will  be  conducted  to 
determine  the  isothermal  temperature 
coefTicient.  moderator  temperature 
coefficient  (MTC).  and  power  coefficient 
(these  coefHcients  are  a  measure  of  the 
effects  of  changes  in  temperature  and 
power  on  reactivity].  The  physics  tests 
are  conducted  to  meet  the  requirement 
that  a  test  program  be  established  to 
demonstrate  that  the  reactor  plant  can 
be  operated  in  accordance  with  the 
design  requirements  important  to  safety. 
Periodic  measurement  of  MTC  is 
required  by  Technical  Specification 
y4.1.1.3.  "Moderator  Temperature 
Coefficient".  The  proposed  change 
includes  an  exception  to  permit 
insertion  of  regulating  control  rod  group 
6  beyond  the  transient  insertion  limit 
during  testing,  and  a  surveillance 
requirement  to  continuously  monitor 
departure  from  nucleate  boiling  ratio 
(DNBR)  during  testing.  T.S.  3.10.4 
establishes  the  special  test  exceptions 
for  the  performance  of  physics  tests  to 
determine  the  isothermal  temperature 
coefficient,  moderator  temperature 
coefficient,  and  power  coefficient.  T.S. 
3.10.4  suspends  Technical  Specifications 
3.1.3.1  and  3.1.3.6  (the  CEA  position  and 
regulating  CEA  insertion  limit — limiting 
conditions  for  operation,  respectively) 
and  allows  the  center  CEA  (CEA  #1)  to 
be  purposely  misaligned  during  the 
physics  tests.  The  proposed  revision 
would  allow  regulating  group  #6  to  be 
inserted  beyond  its  transient  insertion 
limit  during  this  testing.  In  addition,  a 
surveillance  requirement  to 
continuously  monitor  DNBR  margin  is 
added.  The  test  procedures  for  Cycle  2 
(which  are  virtually  identical  to  those 
used  in  Cycle  1)  require  Group  6  to  be 
moved  and  may  result  in  the  transient 
insertion  limit  being  exceeded  due  to  the 
application  of  a  more  restrictive  power 
dependent  insertion  limit  (PDIL)  for 
Cycle  2  (Figure  3.1-2  of  the  technical 
specifications). 

The  proposed  change  is  similar  to 
Example  (vi)  of  48  PR  14870  in  that 
although  it  may  increase  the 
consequences  of  a  previously  analyzed 
accident,  the  results  of  the  change  are 
nevertheless  within  the  acceptance 
criteria  of  the  SRP.  Specifically.  SRP 
Section  4.3,  "Nuclear  Design"  requires 
physics  measurements  be  made  during 
startup  and  during  the  cycle  of  operation 
to  verify  design  predictions.  Technical 
Specification  3/4.1.1.3  requires  periodic 
measurement  of  MTC  for  this  purpose. 
The  proposed  change  meets  these 
testing  requirements  by  allowing  the 
specified  CEA  insertion  limits  for  CEA 


group  6  to  be  exceeded  for  the  purpose 
of  physics  tests.  The  accident  which 
would  be  most  adversely  affected  by 
group  6  insertion  beyond  the  specified 
limits  is  the  control  rod  ejection 
accident,  for  which  the  acceptance 
criteria  are  delineated  in  SRP  Section 
15.4.8.  The  analysis  of  the  CEA  ejection 
accident  shows  that  the  SRP  acceptance 
criteria  are  met  with  group;  6  insertion 
beyond  the  transient  insertion  limit  to 
the  extent  required  for  the  determination 
of  reactivity  coefficients.  Because  the 
proposed  change  accommodates  special 
tests  required  by  the  SRP  and  because 
analysis  of  the  limiting  accident  has 
shown  the  accident  consequences  to  be 
within  the  SRP  acceptance  criteria,  the 
proposed  change  is  similar  to  Example 
(vi)  of  48  FR  14870.  On  these  bases,  the 
NRC  staff  proposes  to  determine  that 
the  proposed  change  does  not  involve  a 
significant  hazards  consideration. 
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Date  of  Amendment  Request:  October 
1, 1984  (Reference  PC.N-150, 151, 153  and 
169)  and  October  11, 1984  (Reference 
PCN-149). 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
technical  specifications  (T.S.)  to  be 
consistent  with  the  assumptions  used  for 
the  Cycle  2  safety  analysis.  In  the 
analysis  of  anticipated  operational 
occurrences  and  accidents,  the  safety 
analysis  assumes  that  the  plant  is  in  an 
initial  operating  space  defined  by 
various  plant  parameters  such  as  power 
level,  control  rod  configurations,  power 
distribution,  cold  leg  temperatures,  etc. 
Provided  that  the  plant  operates  within 
the  analyzed  range  of  these  parameters, 
the  consequences  of  anticipated 
operational  occurences  and  accidents 
will  be  bounded  by  the  safety  analysis 
and  within  the  acceptance  criteria 
defined  for  analyzed  anticipated 
operational  occurrences  and  accidents. 
The  technical  specifications  define 
ranges  for  the  various  plant  parameters 


to  assure  that  plant  operation  is 
bounded  by  the  safety  analysis.  The 
proposed  changes  revise  the  technical 
specifications  to  be  consistent  with 
cycle  2  safety  analysis  assumptions. 
Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  NRC  staff  proposes  to  determine 
that  the  proposed  changes  do  not 
involve  significant  hazards 
considerations.  In  this  regard,  the 
Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  or  not  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870)  of  amendments  considered  not 
likely  to  involve  significant  hazards 
considerations.  Example  (ii)  relates  to  a 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications:  for  example,  a  more 
stringent  surveillance  requirement. 
Example  (iii)  relates  to  a  change 
resulting  from  a  nuclear  reactor  core 
reloading,  if  no  fuel  assemblies 
significantly  different  from  those  found 
previously  acceptable  to  the  NRC  for  a 
previous  core  at  the  facility  in  question 
are  involved.  This  assumes  that  no 
significant  changes  are  made  to  the 
acceptance  criteria  for  technical 
specifications,  that  the  analytical 
methods  used  to  demonstrate 
conference  with  the  technical 
specifications  and  regulations  are  not 
significantly  changes,  and  that  the  NRC 
has  previously  found  such  methods 
acceptable.  Example  (vi)  relates  to  a 
change  which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptance  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan  (SRP).  Each  of  the 
proposed  changes  is  similar  to  one  of 
these  examples.  On  this  basis,  it  is 
proposed  that  these  changes  do  not 
involve  significant  hazards' 
considerations.  The  following  is  a 
description  of  each  of  the  proposed 
changes  and  how  each  is  similar  to  one 
of  the  examples  of  48  FR  14870. 

1.  Proposed  Change  PCN-149 

The  proposed  change  would  revise 
Technical  Specification  3.2.6.  "Reactor 
Coolant  Cold  Leg  Temperature-Limiting 
Condition  for  Operation".  This  T.S. 
requires  that  the  reactor  coolant  cold  leg 
temperature  (Tc)  be  maintained 
between  544*F  and  558T  when  in 
Mode  1,  above  30%  of  rated  thermal 
power.  This  limiting  condition  for 
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operation  ensures  tliat  the  cold  leg 
temperature  is  maintained  within  the 
limits  assumed  in  the  accident  analyses. 
The  proposed  change  would  reduce  the 
lower  limit  on  cold  leg  temperatuie  from 
544°F  to  SSS'F  for  power  levels  greater 
than  30%  and  less  than  or  equal  to  70% 
of  rated  thermal  power.  The  proposed 
change  provides  additional  operational 
flexibility  for  plant  maneuvering.  This 
proposed  change  is  similar  to  Exmaple 
(vi)  of  48  FR  14870  in  that  it  may 
increase  the  consequences  of  a 
previously  analyzed  accident  but  where 
the  results  are  within  all  acceptance 
criteria  in  the  SRP.  The  lower  limit  of  Tc 
is  established  taking  into  account  its 
effect  on  decreased  heat  removal  events 
(e.g.  a  loss  of  condenser  vaccum)  and 
peak  clad  temperature  during  a  large 
break  loss  of  coolant  accident  (LOCA). 
A  lower  Tc  tends  to  increase  peak 
reactor  coolant  system  (RCS)  pressure  in 
the  decreased  heat  removal  events,  and 
peak  clad  temperature  for  the  LOCA. 
SRP  Section  15.2.1  specifies  that  peak 
RCS  pressure  should  not  exceed  110%  of 
design  pressure  (i.e.  2750  psi]  as  an 
acceptance  criteria  for  the  decreased 
heat  removal  events.  SRP  Section  15.2.6 
specifies  that  peak  clad  temperatures 
should  not  exceed  22O0*F  during  a 
LOCA.  The  proposed  reduction  of  Tc  is 
accommodated  forhy  restriction  of  the 
applicability  of  the  reduced  Tc  to  power 
levels  of  less  than  or  equal  to  70%.  This 
restriction  results  in  a  peak  RCS 
pressure  of  less  than  2750  psi  for  the  loss 
of  condenser  vacuum  accident  and  a 
peak  clad  temperature  of  less  that 
2.200T  for  the  large  break  LOCA. 
Because  the  results  for  these  limiting 
events  are  within  the  SRP  acceptance 
criteria,  the  proposed  change  is  similar 
to  Example  (vi)  to  48  FR  14870.  On  this 
basis  the  NRC  staff  proposes  to 
determine  that  the  change  does  not 
involve  a  significant  hazards 
consideration. 

2.  Proposed  Change  PCN-150 

The  proposed  change  would  revise 
Technical  Specification  3.2.7,  "Power 
Distribution  Limits-Axial  Shape  Index," 
which  specifies  the  axial  shape  index 
(ASI)  limit  for  power  operation  (Mode  1) 
with  reactor  power  level  greater  than 
20%  rated  thermal  power.  ASI  is  a 
measure  of  power  distribution  within 
the  reactor  core  and  has  a  direct  effect 
on  thermal  mai^gin.  The  need  for  a 
limiting  condition  for  operation  (LCO) 
on  ASi  comes  from  the  requirement  that 
reactor  design  include  appropriate 
margin  to  ensure  that  specified 
acceptable  fuel  design  limits  are  not 
exceeded  during  any  condition  of 
normal  operation,  including  the  effects 
of  anticipated  operational  occurrences. 


T.S.  3^7  specifies  the  ASI  LCX).  The 
proposed  change  would  reduce  the 
upper  limit  of  ASI  from  +0.50  to  -f  0.28 
with  the  Core  Operating  Limit 
Supervisory  System  (COLSS)  in  service 
and  from  -t-OSO  to  +0.20  with  COLSS 
out  of  servive.  (Note:  COLSS  is  a 
monitoring  system  used  as  an  aid  to  the 
operator.)  Since  the  lower  limit  on  ASI  is 
not  changed,  the  proposed  change  would 
further  restrict  the  allowed  range  of  ASI. 

The  Cycle  2  safety  analysis  is  based 
on  the  revised  range  of  ASI.  The 
proposed  change  reduces  the  ASI  band 
from  that  currently  allowed  for  Cycle  1. 
Because  it  constitutes  an  additional 
restriction,  this  change  is  similar  to 
Example  (ii)  of  48  FR  14870.  On  this 
basis  the  NRC  staff  proposes  to 
determine  that  the  change  does  not 
involve  a  significant  hazards 
consideration. 

3.  Proposed  Change  PCN-151 

The  proposed  change  would  revise 
Figure  3.1-2,  "CEA  Insertion  Limits  vs. 
Fraction  of  Allowable  Thermal  Power," 
of  Technical  Specification  3.1.3.6, 
"Reactivity  Control  Systems — 
Regulating  CEA  Insertion  Limits."  This 
T.  S.  specifies  the  withdrawal  sequence 
and  power  dependent  insertion  limits 
(PDIL)  for  the  regulating  control  element 
assembly  (CEA)  groups.  The  need  for  a 
specified  withdrawal  sequence  and 
PDIL  comes  from  the  requirement  that 
reactor  design  include  appropriate 
margin  to  assure  that  specified 
acceptable  fuel  design  limits  are  not 
exceeded  during  any  corulition  of 
normal  operation,  including  anticipated 
operational  occurrences.  To  this  end. 
Figure  3.1-2  helps  to  ensure  that  (1) 
acceptable  power  distribution  hmits  are 
maintained.  (2)  the  minimum  shutdown 
margin  is  maintained,  and  (3)  the 
potential  effects  of  CEA  misalignments 
are  limited  to  acceptable  levels.  Ilie 
proposed  change  would  revise  the  short 
term  steady  state  insertion  limit  and 
transient  insertion  limit  specified  by 
Figure  3.1-2.  The  long  term  steady  state 
insertion  limit  would  remain  unchanged. 
The  existing  transient  insertion  limits  of 
Figure  3.1-2  allow  insertion  of  CEA 
groups  3. 4,  S  and  6  when  the  reactor  is 
critical  The  revised  transient  insertion 
limits  would  allow  only  CEA  groups  5 
and  6  to  be  inserted  when  the  reactor  is 
critical  The  current  Figure  3.1-2  restricts 
overlap  between  CEA  groups  to  a 
maximum  of  80".  Cycle  2  was  analyzed 
with  a  60"  overlap.  However,  to  be 
consistent  with  the  overlap  used  by  the 
plant's  aut<nnatic  rod  position  controller, 
revised  Figure  3.1-2  limits  the  CEA 
positions  to  a  50"  overlap.  This  limit  is 
more  restrictive,  and  is  conservative 
with  respect  to  the  analysis.  thS* 


proposed  change  to  the  short  term 
steady  state  insertion  limit  and  transient 
insertion  limit  constitutes  an  additional 
limitation  or  restriction  which  is  not 
included  in  the  existing  technical 
specifications,  but  is  included  as  an 
assumption  in  the  Cycle  2  accident  and 
transient  analysis.  Because  the  proposed 
change  constitutes  an  additional 
limitation,  it  is  similar  to  Example  (ii)  of 
48  FR  14870.  On  this  basis  the  NRC  staff 
proposes  to  determine  that  change  does 
not  involve  a  significant  hazards 
consideration. 

4.  Proposed  Change  PCN-153 

The  proposed  diaitge  would  revise 
Technical  Specification  3.1.1.3. 
"Reactivity  Control  Systems-Moderator 
Temperature  Coefficient,"  which 
specifies  the  moderator  temperature 
coefficient  (MTC)  limits  for  power 
operation  and  startup  (Modes  1  and  2, 
respectively).  MTC  is  a  measure  of  the 
effect  that  reactor  coolant  temperature 
has  on  reactivity,  which  in  turn  effects 
reactor  power  (i.e.,  in  the  presence  of  a 
negative  MTC  a  decrease  in 
temperature  will  cause  an  increase  in 
power).  The  need  for  a  limiting 
condition  for  operation  (LCO)  on  MTC 
comes  from  the  requirement  tfiat  reactor 
design  include  appropriate  limits  on  Ae 
potential  amount  snd  rate  of  reactivity 
increase. 

T.S.  3.1.1.3  established  the  MTC  LCO. 
The  proposed  change  would  revise  the 
positive  MTC  limit  from  less  than 
0.13x10-4  delta  k/k/F  for  all  reactor 
power  levels  to  less  than  0.0  delta  k/k/F 
for  reactor  power  levels  greater  than 
70%  rated  thennal  power  and  less  than 
0.5x10-4  delta  k/k/F  for  reactor  power 
levels  less  than  or  equal  to  70%  of  rated 
thermal  power.  This  revision  is 
consistent  with  the  assumptions  used  in 
the  Cycle  2  accident  and  transient 
analysis.  For  reactor  power  levels 
greater  than  70%  of  rated  thermal  power, 
the  proposed  change  constitutes  an 
additional  limitation  or  restriction  not 
inlcuded  in  the  existing  technical 
specifications.  For  reactor  power  levels 
less  than  or  equal  to  70%  of  rated 
thermal  power,  the  proposed  change 
would  result  in  a  slight  increase  in  the 
allowed  MTC  range. 

The  part  of  the  proposed  change 
which  is  applicable  dxuing  operation  at 
power  greater  than  70%  of  rated  thermal 
power  is  similar  to  Example  (ii)  of  48  n< 
14870.  because  it  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
technical  specifications.  The  part  of  the 
proposed  change  which  is  applicable 
during  operation  at  power  less  than  or 
equal  to  70%  of  rated  thermal  power  is 
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similar  to  Example  (vi)  of  48  FR  14870  in 
that  although  it  may  result  in  a  reduced 
safety  margin,  it  nevertheless  is  within 
the  SRP  acceptance  criteria.  The 
anticipated  operational  occurrences 
(AOO)  and  postulated  accidents  that  are 
more  adverse  in  the  presence  of  a 
positive  MTC  are  affected  by  this  part  of 
the  proposed  change.  The  AOO's  and 
postulated  accidents  that  are  limiting  at 
zero  or  low  power  include  (1)  the  rod 
ejection  accident  (Standard  Review  Plan 
Section  15.4.8].  (2)  the  uncontrolled 
control  rod  assembly  withdrawal  from  a 
subcritical  or  low  power  startup    ' 
condition  (SRP  Sectoin  15.4.1).  (3)  the 
loss  of  non-emergency  AC  power  to  the 
station  auxiliaries,  including  a  4-pump 
loss  of  flow  (SRP  Section  15.2.6),  and  (4) 
the  reactor  coolant  pump  seizure  and 
reactor  coolant  pump  shaft  break  (SRP 
Section  15.3.4).  During  AOO's  the  SRP 
acceptance  criteria  require  that  no  fuel 
design  limits  be  violated.  During 
postulated  accidents  the  SRP 
acceptance  criteria  require  that  the  core 
be  maintained  in  a  coolable  geometry 
and  that  doses  at  the  site  boundary  be 
within  specified  limits.  The  results  of  all 
AOO  and  postulated  accident  analyses 
for  Cycle  2,  including  those  specifically 
mentioned  above,  are  clearly  within  all 
acceptance  criteria  with  respect  to  the 
system  or  component  specified  in  the 
SRP.  Based  on  the  above,  the  NRC  staff 
proposes  to  determine  that  this  change 
does  not  involve  a  significant  hazards 
consideration. 

5.  Proposed  Change  PCN-169 

The  proposed  change  would  revise 
Technical  Specification  5.3.1,  "Design 
Features — Reactor  Core — ^Fuel 
Assemblies"  which  specifies  various 
fuel  assembly  design  limits  including  the 
maximum  total  weight  of  uranium  in  a 
fuel  rod.  The  proposed  change  would 
increase  the  maximum  total  weight  of 
uranium  in  a  fuel  rod  from  1807  gm  to 
1900  gm.  This  change  in  required  to 
accommodate  as-built  variations  or 
possible  fuel  density  changes  which  may 
be  included  in  cycle  2  and  future  cycles. 

The  proposed  change  does  not  affect 
the  maximum  fuel  enrichment  specified 
in  T.S.  5.3.1.  Further,  the  actual  uranium 
weight  per  fuel  rod  is  explicitly 
accounted  for  in  the  core  performance 
analysis  and  the  reactor  safety  analysis. 
The  maximum  weight  of  uranium  in  a 
fuel  rod  during  Cycle  2  operation  will  be 
approximately  1820  gm. 

The  proposed  change  is  similar  to 
example  (iii)  of  48  FR  14870  in  that  the 
change  will  accommodate  fuel  density 
changes  which  may  occur  as  a  result  of 
normal  reactor  core  reloading.  The  fuel 
assemblies  are  not  significantly  different 
from  those  found  previously  acceptable 


to  the  NRC,  nor  are  there  any  significant 
changes  to  the  acceptance  criteria  of  the 
technical  specifications  or  the  analytical 
methodology  used  to  demonstrate 
conformance  with  the  technical 
specifications  and  regulations.  On  this 
basis  the  NRC  staff  proposes  to 
determine  that  this  change  does  not 
involve  a  significant  hazards 
consideration. 
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Avenida  Del  Mar,  San  Clemente, 
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Southern  California  Edison  Company,  et 
ai..  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station. 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  Amendment  Requests:  March 
2  and  April  2, 1984  (Reference  PCN-99. 
100, 101 102). 

Description  of  Amendment  Requests: 
The  proposed  changes  would  revise  the 
technical  specifications  (T.S.)  relating  to 
radiation  and  radioactive  effluent 
monitoring  instrumentation  as  follows: 

1.  Proposed  Change  PCN-99  is  a 
request  to  revise  Technical  Specification 
3/4.3.2,  "Engineered  Safety  Features 
Actuation  System  (ESFAS)". 
Instrumentation.  The  proposed  change 
clarifies  requirements  for  radiation 
monitors  which  support  the  containment 
purge  isolation  ESFAS  function  to 
improve  consistency  with  the  Final 
Safety  Analysis  Report  (FSAR), 
Standard  Technical  Specifications 
(NUREG-0212,  or  STS),  and  technical 
specifications  for  other  non-ESFAS 
functions  served  by  the  same 
instrument.  The  proposed  change  also 
reflects  the  addition  of  the  dedicated 
purge  effluent  monitors  which  are  to  be 
installed  in  accordance  with  License 
Conditions  2.C(17)  and  2.C(15)  for  Units 
2  and  3,  respectively. 

2.  Proposed  Change  PCN-100  is  a 
request  to  revise  Technical  Specification 
3/4.3.3.1,  "Radiation  Alarm  Monitoring 
Instrumentation".  The  proposed  change 
improves  consistency  with  the  FSAR 
and  STS,  consolidates  NUREG-0737 
wide  range  noble  gas  monitoring 
requirements  from  Specification  3/ 
4.3.3.6,  Accident  Monitoring 
Instrumentation,  adds  increased 
flexibility  to  Action  statements  and 


revises  the  applicability  for  the 
condenser  evacuation  system  and  plant 
vent  stack  monitors. 

3.  Proposed  Change  PCN-101  is  a 
request  to  delete  from  Technical 
Specification  %. 3.3.8,  "Accident 
Monitoring  Instrumentation",  those 
radiation  monitors  listed  in  Table  3.3-10 
which  were  installed  to  satisfy  NUREG- 
0737  wide  range  noble  gas  monitoring 
requirements.  Consistent  with  Standard 
Technical  Specifications  and  Proposed 
Change  PCN-100,  these  NUREG-0737 
monitors  will  be  covered  by 
Specification  %.3.3.1,  "Radiation 
Monitoring  Instrumentation". 

4.  Proposed  Change  PCN-102  is  a 
request  to  revise  Technical  Specification 
y4.3.3.9,  "Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation".  The 
proposed  change  increases  operating 
flexibility  by  crediting  recent  and  near 
future  design  changes  when 
implemented,  revising  Action 
statements,  and  eliminating  cross 
referencing  to  other  specifications  not 
relating  to  effluent  monitoring. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  a  proposed 
license  amendment  involves  a 
significant  hazards  consideration  by 
providing  certain  examples  (48  FR 
14870)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  considerations. 
Example  (i)  relates  to  a  purely 
administrative  change  to  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature. 
Example  (ii)  relates  to  a  change  which  is 
an  additional  requirement  or  restriction 
not  currently  included  in  the  technical 
specifications:  for  example,  a  more 
stringent  surveillance  requirement. 
Example  (vi)  relates  to  a  change  which 
either  may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptance  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan 
(SRP). 

Each  of  the  changes  proposed  by  the 
licensees  is  similar  to  one  of  the  above 
examples,  and  thus  it  is  proposed  that 
the  changes  do  not  involve  a  significant 
hazards  consideration.  These  four 
proposed  changes  (PCN's)  referred  to 
above,  collectively  affect  overall 
technical  specification  requirements 
relating  to  radiation  and  radioactive 
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effluent  monitoring  instrumentation,  and 
would  accomplish  the  following  spedlic 
items: 

1.  Reflect  the  addition  of  the 
dedicated  containment  purge  effluent 
radiation  monitor  required  by  license 
conditions  2.C(17),  Unit  2  and  2^15), 
Unit  3. 

2.  Achieve  consistency  in  the 
requirements  for  containment  area 
radiation  monitors  between  individual 
technical  specifications  and  the  FSAR. 

8.  Increase  the  allowed  o«t-of-«ervice 
time  for  the  containment  high  range  area 
radiation  monitors  and  main  steam  line 
area  radiation  monitors. 

4.  Reduce  operability  requirements  for 
the  condenser  evacuation  system 
radiation  monitors  so  that  they  will  be 
required  to  be  operable  only  in  those 
plant  operational  modes  where  the 
condenser  evacuation  system  is  a 
potential  gaseous  release  pathway. 

5.  Reduce  the  minimum  required 
number  of  plant  veot  stack  ivide  range 
radiation  monitors  from  two  to  one. 

6.  Revise  the  sction  to  be  taken  when 
a  condenser  evacuation  system  or  plant 
vent  stack  wide  range  radiation  monitor 
is  out  of  service  to  darify  when  a 
special  report  is  required 

7.  Revise  the  list  of  specific 
instruments  which  can  function  as  the 
waste  gas  holdup  system  monitor. 

8.  Revise  the  action  to  be  taken  when 
waste  gas  holdup  system  explosive  gas 
monitoring  instrumentation  is 
inoperable.  The  revised  T.S.  would 
require  appropriate  compensatory 
measures  to  be  taken,  but  would  no 
longer  require  a  plant  shutdown  if  both 
hydrogen  or  both  oxygen  analyzers  are 
inoperable. 

9.  Delete  the  current  limitations  tn  the 
period  for  which  compensatory 
measutes  can  be  taken  when 
radioactive  efHuent  monitoring 
instrumentation  is  inoperable,  to 
eliminate  a  conflict  in  the  technical 
specifications. 

10.  Revise  the  action  to  be  taken  when 
effluent  flow  monitoring  instrumentation 
is  inoperable  to  require  less  frequent 
flow  estimates. 

11.  Reduce  the  frequency  of  required 
grab  sampling  when  plant  vent  stack 
effluent  monitoring  requirements  are  not 
met 

12.  Make  editorial  revisions  to  the 
effluent  monitoring  technical 
specifications  and  correct  editorial 
discrepancies  between  the  San  Onofre  2 
and  3  technical  specifications  and  the 
standard  technical  specifications. 

The  following  is  a  more  detailed 
description  of  each  of  the  12  items  listed 
above,  and  a  description  of  how  each  is 
similar  to  one  of  the  three  examples  of 
48  FR  14870  discussed  above. 


1.  Addition  of  Dedicated  CoDtainment 
Purge  Effluent  Monitor.  License 
condilioDS  2.C(17].  Unit  2  and  2.C(15), 
Unit  3.  require  the  installation  of  a 
dedicated  purge  effluent  manitor  for 
each  unit  prior  to  startup  following  the 
first  refueling  outage.  The  proposed 
changes  (PCN  90, 100  and  102)  make  the 
necessary  IS.  revisions  to 
accommodate  the  mstariation  of  this 
dedicated  puige  effluent  monitor  (RT- 
7828).  The  proposed  T.S.  changes  abo 
establish  requirements  for  a  second 
radiation  monitor  when  it  is  modified  to 
automatically  terminate  purge  effluent 
releases,  and  provide  additional 
flexibility  to  avoid  a  plant  shutdown, 
should  the  monitor  currendy  performing 
the  purge  effluent  monitoring  function 
become  inoperable  prior  to  installation 
of  the  new  monitor. 

Currently,  the  containment  airborne 
radiation  monitor,  RT-7804,  is  used  to 
monitor  the  purge  effluent.  In  addition, 
this  containment  airborne  radiation 
monitor  is  also  part  of  the  contaiimient 
purge  isolation  system  (CPK),  an 
engineered  safety  feature  (ESF)  to 
mitigate  the  consequences  of  a  fuel 
handling  accident  in  Mode  6.  Further, 
this  monitor  is  also  used  for  reactor 
coolant  system  leakage  detection  in 
Modes  1—4.  The  containment  airborne 
radiation  monitor  does  not  directly 
monitor  the  containment  purge  exhaust, 
but  monitors  the  containment 
atmosphere  near  the  purge  exhaust 
which  is  representative  of  purge 
releases. 

Technical  Specification  3/4.3.2        ', 
"Engineered  Safety  Feature  Actuatioii 
System  (ESFAS)  Instrumentation" 
requires  that  CPIS  instrumentation  be 
operable  and  defines  functional  tests 
which  must  be  periodically  conducted  to 
verify  operability.  Likewise,  T.S.  3/ 
4.3.3.1.  "Radiation  Monitoring  Alarm 
Instnnnentatifm".  specifies  operability 
requirements  for  contaitunent  airborne 
radiation  monitors.  Technical 
Specification  3/4.3.3.9..  "Radioactive 
Gaseous  Effluent  Monitoring 
Instrumentation",  specifies  operability 
requirements  for  the  containment  purge 
effluent  monitors.  Because  one 
instrument  containment  airborne 
radiation  monitor  RT-7804,  now 
performs  all  three  functions,  the  most 
restrictive  operability  and  surveillance 
requirements  (which  are  required  for  the 
effluent  monitoring  function)  are  now 
contained  in  each  of  the  above  technical 
specifications.  With  the  addition  of  the 
dedicated  purge  effluent  monitor.  RT- 
7804  will  no  longer  perform  an  effluent 
monitoring  function.  Thus  only  CPIS  and 
RCS  leakage  detection  requirements 
need  be  specified  in  T.S.  3/4.3^  and  3/ 
4.3^.1,  and  TS.  3/4.3.3.9  will  define  Uie 


operability  requirements  for  the  new 
purge  effluent  monitor,  RT-7a2a. 

The  specific  current  requirements  of 
T.S.  3/4.3.2,  S/4.3J.1  and  %lAJi2J» 
relating  to  pui^ge  effluent  monitoring 
instnimentation.  the  proposed  changes 
to  these  requirements  reflecting  the 
addition  of  the  dedicated  purge  effluent 
monitor,  and  the  basis  for  the  proposed 
no  significant  hazards  consideration 
determination  for  each  change  ue 
described  below; 

(a)  T.S.  3/4.3Z  Table  3.3-3, 
"Engineered  Safety  Feature  Actuation 
System  Instrumentation."  Item  I2.b  and 
T.S.  3/4J.3.1.  Table  3.3-6,  item  2.b 
requires  that  at  least  one  of  two 
airborne  radiation  monitors  capable  of 
monitoring  gaseous,  iodine,  and 
particulate  radioactivity  in  containment, 
be  operable  in  all  plant  operational 
modes.  The  proposed  change  will 
require  a  gaseous  and  particulate 
activity  monitoring  channel  to  be 
operable  in  modes  1-4  for  RCS  leakage 
detection  and  will  require  that  a 
gaseous,  a  particulate  and  an  iodine 
monitoring  channel  to  be  operable 
during  refueling  (mode  6)  to  mitigate  the 
consequences  of  a  fuel  handling 
accident.  No  containment  airborne 
monitoring  channel  will  be  required  to 
be  operable  in  mode  5.  Thus,  this  change 
removes  pinge  effluent  monitoring 
functional  requirements  from  the 
containment  airborne  radiation 
monitors. 

(b)  T.S.  Z]AJL2,  Table  4.3-2  and  T.S.  3/ 
4.3.3.1,  Table  4.3-3  specify  surveillance 
tests  which  periodically  must  be 
performed  to  verify  the  operability  of 
the  containment  airbrone  radiation 
monitors.  Because  RT-7804  now  serves 
as  a  containment  purge  effluent  monitor, 
containment  airborne  radiation  monitor 
surveillances  are  currently  required  for 
all  modes  of  plant  operation.  The 
proposed  change  will  require 
surveillances  to  be  performed  for  the 
gaseous  arul  particulate  chani>el8  only  in 
modes  1,  2.  3.  4  and  6.  and  for  the  iodkie 
channel  in  Mode  6.  No  surveillances  will 
be  required  in  Mode  5. 

(c)  T.S.  3/43.Z  Table  3.3-4  and  T.S.  3/ 
4.3.3.1.  Table  3.3-6  currendy  reference 
the  Offsite  Dose  Calculation  Manual 
(ODCM)  to  determine  the  setpoints  for 
the  containment  airborne  radiation 
monitors,  because  the  ODCM  specifies 
methodology  for  setpoint  calculation  for 
the  effluent  monitors.  Since  RT-7604  will 
no  longer  serve  the  purge  effluent 
mentoring  fimction.  reference  to  the 
ODCM  is  no  longer  appropriate. 
Therefore,  the  proposed  change  would 
incorporate  a  diffo'ent  setpoint 
methodology  for  the  containment 
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airt>ome  radiation  monitors  into  the 
Tables  3.3-4  and  3.3-6. 

(d)  When  the  minimum  operability 
requirements  for  containment  airborne 
radiation  monitors  are  not  satisfled,  T.S. 
3/4.3.2  and  3/4.3.3.1  refer  to  T.S.  3/ 
4.3.3.9  for  the  action  to  be  taken.  T/S  3/ 
4.3.3.9  applies  to  efflaent  monitoring  and 
requires  closure  of  the  purge  valves  in 
this  case.  This  reference  is  no  longer 
appropriate  since  the  containment 
airborne  radiation  monitor  no  longer 
serves  an  effluent  monitoring  function. 
The  proposed  change  will  require  that 
the  action  requirements  of  speciHcation 
3/4.4.5.1.  "RCS  Leaicage  DetecUon"  be 
followed  when  the  gaseous  and 
particulate  channels  are  inoperable  in 
Modes  1-4  and  will  require  closure  of 
the  purge  isolation  valves  when  the 
minimum  operability  requirements  for 
gaseous  iodine  and  particulate  channels 
are  not  met  in  Mode  6.  These  actions  are 
based  on  the  containment  airborne 
radiation  monitor  RCS  leakage  detection 
and  fuel  handling  accident  mitigation 
functions. 

T.S.  3/4.3.3.9,  "Radioactive  Gaseous 
Effluent  Monitoring  Instnmientations." 
Table  3.3-13  currently  requires  that 
containment  airborne  radiation  monitor 
RT-7804  be  operable  at  all  times  to 
monitor  containment  purge  system 
releases.  Table  4.3-9  speciHes  the 
surveillance  requirements  to  verify 
operability  of  mis  monitor.  In  the  event 
that  the  containment  airborne  radiation 
monitor  is  inoperable,  the  plant 
operators  are  requried  to  suspend 
releases  via  the  containment  purge 
system.  Because  of  the  need  to  purge 
frequently  in  order  to  maintain 
containment  internal  pressure  within 
allowable  limits,  suspension  of  purging 
will  result  in  plant  shutdown  within  a 
few  days.  License  Conditions  2.C(17) 
(Unit  2)  and  2.C(15)  (Unite  3)  require 
installation  of  a  dedicated  purge  effluent 
monitor  prior  to  start  up  following  the 
first  refueling.  The  proposed  change  will 
require  the  use  of  this  new  monitor  (RT- 
7828)  instead  of  the  containment 
airborne  radiation  monitor  currently 
used  to  monitor  purge  releases.  In 
addition,  the  proposed  change  will 
permit  the  use  of  the  wide  range  plant 
vent  stack  radiation  monitor  (provided 
that  it  is  equipped  to  automatically 
terminate  purge  releases]  to  monitor 
purge  effluent.  The  plant  vent  stack 
wide  range  radiation  monitor  can  be 
aligned  to  monitor  the  purge  stack  but 
currently  is  not  equipped  to  terminate 
purge  releases.  This  proposed  change 
will  provide  the  diversity  necessary  to 
avoid  unit  shutdown  due  to  a  purge 
monitor  failure. 


Until  the  dedicated  purge  effluent 
monitor  is  installed,  the  proposed  T.S. 
would  allow  the  plant  vent  stack  wide 
range  monitor  to  be  used  for  purge 
effleuent  monitoring,  even  though  it  is 
not  capable  of  terminating  purge  release, 
if  the  containment  airborne  radiation 
monitor  is  inoperable.  In  this 
circumstance,  thie  revised  T.S.  will 
require  that  the  other  Unit's  plant  vent 
stack  wide  range  monitor  be  aligned  to 
the  plant  vent  stack  and,  in  the  event  of 
an  alarm  on  either  unit's  wide  range 
plant  vent  stack  monitor  or  the  normal 
range  plant  vent  stack  monitor,  the 
revised  T.S.  will  require  that 
containment  purging  be  immediately 
terminated  and  the  plant  vent  stack 
monitor  be  realigned  to  the  plant  vent 
stack.  This  provision  will  be  in  effect 
only  until  installation  of  the  dedicated 
purge  effluent  monitor.  After  the 
dedicated  monitor  is  installed, 
suspension  of  contaiimient  purging  will 
again  be  required  if  the  minimum  purge 
effluent  operability  requirements  are  not 
met. 

Since  the  new  monitor  will  not 
perform  an  ESFAS  function,  the 
surveillance  requirements  for  it  are 
revised  to  be  consistent  with  the  STS 
surveillance  requirements  for  purge 
effluent  monitors.  Specifically,  channel 
checks  will  be  required  daily  instead  of 
each  shift  as  is  required  for  ESFAS 
instruments. 

The  proposed  no  significant  hazards 
consideration  determination  for  the 
above  described  proposed  changes  is 
based  on  their  similarity  to  examples  of 
changes  not  likely  to  involve  a 
significant  hazards  consideration 
provided  in  48  PR  14870.  The  proposed 
changes  resulting  directly  from  the 
installation  of  the  dedicated  purge 
effluent  monitor  (i.e.,  items  (a)  through 
(d),  above)  are  similar  to  example  (ii)  in 
that  they  incorporate  additional 
restrictions  not  currently  included  in  the 
technical  specifications.  The  proposed 
interim  relaxation  of  the  action  to  be 
taken  when  the  containment  airborne 
radiation  monitor  is  out  of  service  (i.e., 
item  (e),  above)  is  similar  to  example 
(vi)  in  that  it  may  in  some  ways  reduce  a 
safety  margin  but  the  results  are  within 
the  SRP  acceptance  criteria.  The 
following  discussion  gives  the  basis  for 
this  conclusion  about  item  (e),  above. 

Currently,  contaiimient  airborne 
radiation  monitor  RT-7804  is  used  as  the 
purge  effluent  monitor.  This  is  a 
secondary  function.  The  primary 
functions  of  the  containment  airborne 
radiation  monitor  are  to  mitigate  the 
consequences  of  a  fuel  handling 
accident  and  to  detect  RCS  leakage.  The 
proposed  change  does  not  affect  these 


requirements.  RT-7804  does  not  directly! 
sample  the  purge  exhaust  but  samples 
the  containment  atmosphere  which  is 
assumed  to  be  homogeneous  and 
therefore  representative  of  purge 
effluent.  The  proposed  change  will  no 
longer  allow  the  use  of  RT-7804  as  the 
purge  effluent  monitor  but  will  require 
either  the  new  dedicated  purge  effluent 
monitor,  RT-7828,  or  the  wide  range 
plant  vent  stack  monitor.  RT-7865.  be 
used  for  purge  effluent  monitoring.  Both 
of  these  monitors  directly  sample  the 
purge  stack.  The  requirement  that  only 
radiation  monitors  which  directly 
sample  the  purge  stack  can  be  used  for 
purge  effluent  monitoring  is  an 
additional  restriction.  Therefore,  this 
change  is  similar  to  example  (ii)  of  48  FR 
14870,  and  on  this  basis,  the  NRC  sta^ 
proposes  to  determine  that  the  change 
does  not  involve  a  significant  hazards 
consideration. 

The  revision  to  the  action  to  be  taken 
when  the  purge  effluent  monitor  is 
inoperable  is  similar  to  example  (vi)  in 
that  it  reduces  existing  requirements  but 
satisfies  the  applicable  SRP  acceptance 
criteria.  SRP  Section  11.5,  "Process  and 
Effluent'Radiological  Monitoring 
Instrumentation  and  Sampling  Systems," 
requires  that  the  constainment  purge 
exhaust  be  continuously  monitored  for 
noble  gases  and  provisions  be  made  to 
automatically  terminate  releases.  The 
proposed  change  would  allow  vent  stack 
monitor  RT-7865  to  satify  the  purge 
effluent  monitoring  function  when  the 
containment  airborne  monitor  is 
inoperable,  even  though  it  is  currently 
not  equipped  to  terminate  purge 
realease.  However,  in  the  event  of  a 
significant  radioactivity  release  inside 
containment,  there  are  three  other 
radiation  monitors  (the  two  containment 
area  monitors,  and  the  one  other 
containment  airborne  monitor)  which 
will  automatically  isolate  containment 
purging,  thereby  limiting  releases.  Thus 
the  containment  purge  will  continue  to 
be  monitored  and  provisions  to 
automatically  terminate  purge  releases 
continue  to  exist  with  the  proposed 
change.  Therefore,  the  SRP  acceptance 
criteria  are  satisfied  and  the  proposed 
change  is  similar  to  example  (vi)  of  48 
FR  14870.  On  this  basis,  the  NRC  staff 
proposes  to  determine  that  the  change 
does  not  involve  a  significant  hazards 
consideration. 

2.  Containment  Area  Radiation  v 

Monitors.  There  are  two  containment 
area  radiation  monitors  which  are 
capable  of  isolating  containment  purge 
on  detection  of  high  radiation  inside 
contairunent.  Technical  Specifications 
3/4.3.2.  "ESFAS  Instrumentation"  and  3/ 
4.3.3.1.  "Radiation  Monitoring  Alarm 
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Instrumentation"  specify  operability  and 
surveillance  requirements,  setpoints  and 
actions  to  be  taken  in  the  event  of 
inoperability  for  the  containment  area 
radiation  monitors.  The  function  of  these 
radiation  monitors  is  to  mitigate  the 
consequences  of  a  fuel  handling 
accident.  Additionally,  these  monitors 
satisfy  the  NUREG-0737  requirement  to 
isolate  containment  purge  on  a  high 
radiation  signal  in  operating  Modes  1-4. 

T.S.  3/4.3.2  currently  requires  that  at 
least  one  of  two-containment  area 
radiation  moinitors  and  associated 
actuation  logic  be  operable  in  Mode  6. 
The  actuation  logic  is  currently  required 
to  all  modes  because  it  supports  the 
purge  effluent  monitoring  requirements 
for  the  containment  airborne  radiation 
monitor.  Applicability  in  all  modes  is  no 
longer  required  with  installation  of  the 
dedicated  purge  monitor.  T.S.  3/4.3.3.1 
requires  that  at  least  one  containment 
area  radiation  monitor  be  operable  in 
Modes  1.  2,  3.  4  and  6.  T.S.  3/4.3.2 
specifies  a  trip  setpoint  of  2.4  mR/hr  in 
Mode  6  with  an  acceptable  value  to 
allow  for  drift  between  surveillances  of 
2.5  mR/hr.  T.S.  3/4.3.3.1  specifies  a 
setpoint  of  325  mR/hr  for  Modes  1-4. 
The  proposed  changes  make  T.S.  3/4.3.2 
and  T.S.  3/4.3.3.1  containment  area 
radiation  monitoring  requirements 
consistent  with  one  another. 

The  proposed  change  revises  T.S.  3/ 
4.3.2  to:  (1)  Require  at  least  one 
containment  area  monitor  to  be 
operable  in  Modes  1.  2.  3,  4  and  6,  i.e. 
consistent  with  T.S.  3/4.3.3.1;  (2)  include 
a  setpoint  for  Modes  1-4  of  325  mR/hr 
with  an  acceptable  value  of  340  mR/hr 
to  allow  for  drift  between  suveillances; 
(3)  require  operability  of  the  actuation 
logic  in  Modes  1-4;  and,  (4)  require  that 
the  containment  purge  valves  be  closed 
in  the  event  that  both  containment  area 
monitors  are  inoperable  in  Modes  1-4. 

T.S.  3/4.3.3.1  currently  requires 
initiation  of  a  preplanned  alternate 
method  of  monitoring  in  the  event  that 
both  containment  area  monitors  are 
inoperable  in  Modes  1-4.  In  lieu  of 
initiation  of  the  preplanned  alternate 
method  of  monitoring,  the  proposed 
change  will  require  that  the  purge  valves 
be  closed  consistent  with  revised  T.S.3/ 
4.3.2. 

With  the  exception  of  the 
incorporation  of  a  containment  area 
monitor  trip  setpoint  allowable  value  of 
340  mR/hr,  the  proposed  changes 
described  above  achieve  consistency 
between  the  containment  area 
monitoring  requirements  of  T.S.  3/4.3.2 
and  T.S.  3/4.3.3.1.  Therefore,  these 
changes  are  similar  to  example  (i)  of  48 
FR  14870,  and  on  this  basis  the  NRC 
staff  proposes  to  determine  that  they  do 


not  constitute  a  significant  hazards 
consideration. 

The  proposed  change  to  incorporate 
an  allowable  trip  value  of  340  mR/hr 
may  result  in  a  slightly  higher  (5%)  trip 
setpoint  if  instrument  drift  were  to 
occur.  This  change  is  similar  to  example 
(vi)  of  48  FR  14870  in  that  it  involves  a 
slight  reduction  in  existing  requirements, 
the  results  of  which  meets  applicable 
acceptance  criterial  The  STS,  NUREG- 
0212,  recommends  setpoints  and 
allowable  values  of  less  than  or  equal  to 
twice  the  background  radiation  level. 
On  this  basis,  the  final  safety  analysis 
report  allows  a  setpoint  of  625  mR/hr. 
Therefore,  the  proposed  allowable  value 
is  less  than  the  recommended  value  of 
less  than  or  equal  to  twice  the 
background  radiation  level.  Therefore, 
this  change  is  similar  to  Example  (vi)  in 
that  it  may  reduce  in  some  way  a  safety 
margin,  but  where  the  results  are  clearly 
within  all  applicable  acceptance  criteria. 
On  this  basis  it  is  proposed  that  the 
above  changes  relating  to  containment 
area  radiation  monitors  do  not  involve  a 
significant  hazards  consideration. 

3.  Out  of  Service  Time  for  the 
Containment  Highrange  and  Main 
Steam  Line  Area  Radiation  Monitors. 
Technical  Specifications  3/4.3.3.1, 
■■Rddiatioii  Alarm  Monitoring 
Instrumentation,"  and  3/4.3.3.6, 
"Accident  Monitoring  Instrumentation", 
require  two  containment  high  range  area 
radiation  monitors  and  two  channels  of 
main  steam  line  area  radiation  monitors 
(one  channel/steam  line)  to  be  operable 
during  plant  power  operation,  startup, 
hot  standby  or  hot  shutdown  (Modes  1- 
4,  respectively)  and  defines  the  action  to 
be  taken  when  the  minimum  operability 
requirements  for  these  monitors  are  not 
met.  With  one  containment  high  range 
area  radiation  monitor  or  one  channel  of 
main  steam  line  area  radiation  monitors 
inoperable,  either  the  inoperable 
monitor  must  be  restored  within  seven 
days  or  the  plant  must  be  in  hot 
shutdown  within  the  next  12  hours.  With 
both  containment  high  range  area 
radiation  monitors  inoperable,  at  least 
one  monitor  must  be  restored  to 
operable  status  within  48  hours  or  the 
plant  must  be  in  hot  shutdown  within 
the  next  12  hours.  The  proposed  change 
would  increase  the  time  allowed  when 
one  containment  high  range  area 
radiation  monitor  or  one  channel  of 
main  steam  area  radiation  monitors  is 
inoperable  from  seven  to  thirty  daysi 

This  proposed  change  is  similar  to 
example  (vi)  of  48  FR  14870  since  it 
represents  a  reduction  in  existing 
requirements  but  meets  the  SRP 
acceptance  criteria. 


Standard  Review  Plan  (SRP)  Section 
18.0,  Technical  Specifications,  provides 
acceptance  criteria  for  technical 
specifications.  In  general,  proposed 
technical  specifications  are  acceptable  if 
they  conform  to  the  STS.  However,  SRP 
Section  16.0  allows  deviation  from  the 
STS  provided  that  the  differences  are 
justified  on  the  basis  of  uniqueness  in 
plant  design  or  other  considerations.  At 
the  time  of  issuance,  the  San  Onofre  2 
and  3  technical  specifications  for  the 
main  steam  line  area  radiation  monitors 
and  the  containment  high  range  area 
radiation  monitors  were  consistent  with 
the  existing  STS.  However,  operational 
experience  to  date  has  indicated  that 
the  seven  day  allowance  for  an 
inoperable  monitor  to  be  insufflcient. 
These  monitors  were  installed  to  comply 
with  the  high  range  radiation  monitoring 
requirements  of  NUREG-0737, 
"Clarification  of  TMI  Action  Plan 
Requirements"  which  required  the 
monitors  to  be  qualified  to  operate  in 
the  postulated  high  post  accident 
radiation  fields.  The  licensee  states  that 
the  high  range  radiation  monitors  have 
prove  to  be  difflcult  to  repair  when 
inoperable.  The  difficulty  associated 
with  repair  of  these  instruments  is  due 
to  the  requirement  that  they  be 
environmentally  qualified  to  operate  in 
the  postulated  high  post-accident 
radiation  fields.  This  requirement 
precludes  the  use  of  pre-amplifiers 
located  at  the  detectors.  As  a  result, 
only  the  very  small  currents  (on  the 
order  of  a  few  pico  amps)  generated  by 
the  detectors  are  carried  by  the  cables 
to  the  instrument  electronics  located  in 
low  radiation  areas.  Because  of  the 
small  currents  involved,  troubleshooting 
is  difflcult  and  time  consuming. 

The  proposed  increase  in  the  time 
allowed  for  the  containment  or  main 
steam  line  area  monitors  to  be  out  of 
service  is  justified  on  the  basis  that 
these  monitors  perform  a  less  significant 
safety  function  than  other 
instrumentation  to  which  this  action 
statement  applies.  The  existing  action 
statement  applies  to  many  other 
instruments  which  would  be  used  to 
mitigate  the  consequences  of  a  design 
bases  accident,  in  addition  to  the  main 
steam  line  and  containment  high  range 
area  radiation  monitors.  It  should  be 
noted  that  the  radiation  monitoring 
channels  do  not  directly  contribute  to 
the  mitigation  of  consequences  of  design 
bases  accidents  in  the  same  sense  as  the 
other  instruimentation  to  which  the 
existing  action  statement  applies.  The 
proposed  change  does  not  increase  the 
allowed  out  of  service  time  for  other 
instnunentation. 
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In  summary,  the  licensee  proposes 
that  the  increase  in  the  time  allowed  to 
restore  an  inoperable  containment  high 
range  or  main  steam  line  area  radiation 
monitor  to  operable  status  from  seven  to 
thirty  days  is  justified  because: 

(1)  NRC  requirements  regarding 
environmental  qualifications  necessitate 
a  design  which  is  inherently  difficult 
and  time  consuming  to  trouble  shoot: 
and 

(2)  The  lesser  safety  significance  of 
these  radiation  monitors  as  compared  to 
other  instruments  to  which  the  same 
action  applies. 

Although  this  change  deviates  h-om 
the  STS  as  issued  to  San  Onofre  2  and  3, 
this  deviation  is  justified  based  on  the 
above  considerations  and  therefore  is 
consistent  with  SRP  Section  16 
acceptance  criteria  for  deviations  from 
the  STS. 

Thus,  this  change  is  similar  to 
example  (vi)  of  48  FR  14870  in  that  it 
may  result  in  increased  accident 
consequences,  but  the  results  of  the 
change  are  clearly  within  all  acceptance 
criteria  for  the  system  or  component 
specified  in  the  SRP.  Therefore,  the  NRC 
staff  proposes  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  consideratiorL 

4.  Condenser  Evacuation  System 
Radiation  Monitor.  Technical 
Specifications  3/4.3J.1,  "Radiation 
Alarm  Monitoring  Instrumentation,"  3/ 
4.3.3.6,  "Accident  Monitoring 
Instrumentation,"  and  3/4.3.3.9, 
"Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation,"  delineate 
operability  and  surveillance 
requirements  and  actions  to  be  taken 
when  the  minimum  operability 
requirements  for  condenser  evacuation 
system  monitoring  instnunentation  are 
nat  met. 

These  T.S.  ctirrently  require  the 
condenser  evacuation  system  be 
monitored  at  all  times  and  require  the  3 
wide  range  condenser  evacuation 
monitor  be  operable  when  the  plant  is  in 
Modes  1-3.  The  purpose  of  the 
condenser  evacuation  system  is  to  draw 
a  vacuum  on  the  condenser  thereby 
removing  air  and  non-condensible  gases. 
During  normal  plant  operation,  small 
amounts  of  radioactive  noble  gases  can 
enter  the  secondary  system  from  the 
reactor  coolant  system  (RCS)  via  steam 
generator  tube  leakage  within  allowable 
limits.  When  the  RCS  is  depressurized 
during  cold  shutdown  and  refueling 
(Modes  5  and  6),  or  when  the  steam 
generators  are  isolated  from  the  turbine 
and  condenser  by  closure  of  the  main 
steam  isolation  valves  (MSIV's),  there  is 
no  driving  force  or  pathway  for 
radioactive  noble  gases  from  the  RCS  to 
the  condenser.  There  are  two  condenser 


evacuation  system  noble  gas  radiation 
monitors.  The  wide  range  condenser 
evacuation  noble  gas  monitor  provides 
post  accident  noble  gas  monitoring 
capability.  The  normal  range  monitor 
provides  noble  gas  monitoring  capability 
during  normal  plant  operation  and 
anticipated  operational  occurrences. 
The  proposed  change  would  require  that 
the  wide  range  condenser  evacuation 
system  monitor  be  operable  when  the 
plant  is  in  Modes  1-3  and  any  MSIV  or 
MSIV  bypass  valve  is  not  fully  closed. 
The  proposed  change  would  require 
either  the  normal  range  or  wide  range 
condenser  evacuation  system  noble  gas 
monitor  to  be  operable  when  the  plant  is 
in  Mode  4  and  either  as  MSIV  or  an 
MSrV  bypass  valve  is  not  fully  closed. 
Thus  the  proposed  change  would  no 
longer  require  a  condenser  evacuation 
system  monitor  to  be  operable  when  the 
plant  is  in  Modes  5  or  6  or  when  the 
MSIV's  and  MSFV  bypass  valves  are 
closed.  The  proposed  change  also 
reduces  the  operational  modes  for  which 
surveillances  must  be  performed  on  the 
condenser  evacuation  system  to 
correspond  to  these  reduced  operability 
requirements. 

This  proposed  change  is  similar  to 
example  (vi)  of  48  FR  14870  in  that  the 
reduction  is  operability  requirements  for 
the  condenser  evacuation  system 
radiation  monitors  may  in  some  way 
reduce  a  margin  of  safety  but 
nevertheless  meets  the  acceptance 
criteria  in  SRP  Section  11.5  and  in 
NUREG-0737.  SRP  Section  11.5  requires 
that  all  major  and  potentially  significant 
paths  for  release  of  radioactive  material 
during  normal  reactor  operation, 
including  anticipated  operational 
occurrences,  be  monitored,  NUREG- 
0737  required  the  installation  of  a  wide 
range  noble  gas  monitor  on  potential 
gaseous  effluent  release  paths  capable 
of  monitoring  postulated  post  accident 
concentrations  of  noble  gases. 

The  condenser  evacuation  system  is 
monitored  because  it  is  a  potential 
gaseous  radioactive  effluent  release 
path  during  normal  plant  operation  due 
to  primary-to-secondary  steam 
generator  table  leakage  within 
allowable  limits  and  in  the  event  of  a 
steam  generator  tube  rupture.  However, 
when  the  MSIV's  and  MSIV  bypass 
valves  are  closed  isolating  the  steam 
generators  from  the  condenser,  or  when 
the  RCS  is  depressurized  (Modes  5  and 
6),  the  condenser  evacuation  system  is 
not  a  potential  gaseous  effluent  release 
path.  Accordingly,  the  proposed  change 
requires  monitoring  of  this  path  when  it 
is  a  potential  gaseous  release  path. 
Specifically,  in  Modes  1-4  with  any 
MSIV  or  MSIV  bypass  valve  not  fully 
closed.  In  Modes  1-3,  the  wide  range 


monitor  is  required  to  satisfy  NUREG- 
0737  accident  monitoring  requirements. 
In  Mode  4,  because  the  potential  for  an 
accident  is  lower  and  the  consequences 
are  less  severe,  either  the  normal  range 
or  the  wide  range  monitor  is  required. 

The  proposed  change  satisfies  the  SRP 
Section  11.5  and  NUREG-0737  criteria 
for  condenser  evacuation  system  noble 
gas  monitoring  in  that  it  (1]  requires 
monitoring  when  the  condenser 
evacuation  system  is  a  potential  release 
path  and  (2)  requires  wide  range  noble 
gas  monitoring  capability.  Therefore,  the        f 
proposed  change  is  similar  to  example 
(vi)  of  48  FR  14870  and  thus  the  NRC 
staff  proposes  to  determine  that  this 
change  does  not  involve  a  significant 
hazards  consideration. 

5.  Plant  Vent  Stack  Monitors. 
Technical  Specification  3/4.3.3.1. 
"Radiation  Alarm  Monitoring 
Instrumentation,"  3/4.3.3.6,  "Accident 
Monitoring  Instrumentation,"  and  3/ 
4.3.3.9,  "Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation,"  define 
operability  and  surveillance 
requirements  for  plant  vent  stack 
radiation  monitors  and  actions  to  be 
taken  when  the  minimum  operability 
requirements  are  not  met.  Collectively, 
these  specifications  require  monitoring 
of  the  plant  vent  stack  ^t  all  times,  with 
both  wide  range  plant  vent  stack 
monitors  operable  with  the  plant  in 
Modes  1-3  and  either  the  normal  range 
or  both  wide  range  monitors  operable  at 
all  other  times.  The  proposed  change 
will  require  at  least  one  wide  range 
monitor  in  Modes  1-3  and  either  of  the 
wide  range  plant  vent  stack  monitors  or 
the  normal  range  plant  vent  stack 
monitors  at  all  other  times. 

There  are  two  plant  vent  stacks,  one 
associated  with  Unit  2,  the  other  with 
Unit  3.  The  two  plant  vent  stacks  are  fed 
from  a  common  plenum.  Exhaust  from 
the  shared  auxihary  buildings  and  the 
two  fuel  handling  buildings  are  mixed  in 
a  common  plenum  and  released  via  the 
Units  2  and  3  plant  vent  stacks.  The 
normal  range  plant  vent  stack  noble  gas 
radiation  monitor  provides  noble  gas 
monitoring  capability  for  normal 
operation  and  anticipated  operation 
occurrences.  Two  wide  range  plant  vent 
stacks  noble  gas  radiation  monitors,  one 
for  each  of  the  Units  2  and  3  plant  vent 
stacks,  provides  post  accident  noble  gas 
monitoring  capability.  The  proposed 
change  would  require  at  least  one  of  the 
two  wide  range  plant  vent  stack  noble 
gas  radiation  monitors  to  be  operable 
with  the  plant  in  Modes  1-3,  and  at  least 
one  of  the  two  wide  range  monitors  or 
the  normal  range  plant  vent  stack  noble 
gas  radiation  monitor  to  be  operable  at 
all  other  times. 
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These  proposed  changes  are  similar  to 
example  (vi)  of  48  FR  14870  in  that  they 
may  in  some  way  reduce  a  margin  of 
safety  but  where  the  results  are  clearly 
within  all  acceptance  criteria  in  the  SRP. 
SRP  Section  11.5,  "Process  and  Effluent 
Radiological  Monitoring  Instrumentation 
and  Sampling  Systems."  requires  that 
plant  vent  stack  effluents  be 
continuously  monitored  for  noble  gases. 
In  the  Standard  Technical  Specifications 
(STS).  in  NUREG-0472,  "Standard 
Radiological  Effluent  Technical 
Specifications  for  Pressurized  Water 
Reactors."  and  in  the  San  Onofre  Units  2 
and  3  Technical  Specifications,  the  plant 
vent  stack  effluent  radiation  monitoring 
requirements  are  contained  in  T.S.  3/ 
4.3.3.9.  "Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation."  T.S.  3/ 
4.3.3.9  requires  that  plant  vent  stack 
effluent  monitoring  and  sampling 
instrumentation  be  operable  in  all 
modes.  Therefore,  the  proposed  change 
still  preserves  the  effluent  monitoring 
requirements  defined  in  SRP  Section  11. 

The  plant  vent  stack  wide  range  noble 
gas  radiation  monitors  were  installed  to 
satisfy  NUREG-0737.  "Clarification  of 
TMI  Action  Plan  Requirements."  for 
wide  range  noble  gas  monitoring 
capability.  NUREG-0737  required  the 
installation  of  wide  range  noble  gas 
radiation  monitors  on  potential  gaseous 
effluent  release  paths  capable  of 
monitoring  postulated  post  accident 
concentrations  of  noble  gas.  The  plant 
vent  stacks  are  a  potential  release  path 
and  wide  range  noble  gas  monitors  are 
installed  on  each  of  the  two  plant  vent 
stacks,  one  for  Unit  2,  the  other  for  Unit 
3.  However,  the  two  plant  vent  stacks 
are  not  independent  release  paths  since 
they  are  fed  from  a  plenum  common  to 
both  units.  Because  the  two  plant  vent 
stacks  are  fed  from  a  common  plenum, 
the  noble  gas  releases  from  one  plant 
vent  stack  can  be  conservatively 
correlated  to  measured  noble  gas 
releases  from  the  other.  Thus,  only  one 
wide  range  noble  gas  monitor  is 
required  to  quantify  total  noble  gas 
releases.  Accordingly,  the  proposed 
change  requires  one  plant  vent  stack 
wide  range  monitor  to  be  operable  in 
modes  1-3.  In  Mode  4.  where  the 
potential  for  postulated  accidents  is 
lower  and  the  radiological  consequences 
are  less  severe,  the  proposed  change 
would  continue  to  allow  the  normal 
range  plant  vent  stack  noble  gas  monitor 
to  be  used  in  lieu  of  a  wide  range 
monitor.  Because  the  SRP  Section  11.5 
effluent  monitoring  requirements 
continue  to  be  satisfied  by  the  proposed 
change,  and  the  NUREG-0737  plant  vent 
stack  wide  range  noble  gas  monitoring 
requirements  are  satisfied,  the  proposed 


change  is  similar  to  example  (vi)  of  48 
FR  14870.  Therefore,  the  NRC  staff 
proposes  to  determine  that  this  change 
does  not  involve  a  significant  hazards 
consideration. 

6.  Clarification  of  Special  Reporting 
Requirements  for  Wide  Range 
Radiation  Monitor  Inoperability.  In  the 
event  that  the  minimum  operability 
requirements  are  not  met  for  the  plant 
vent  stack  and  condenser  evacuation 
noble  gas  radiation  monitors  in  Modes 
1-3.  and  the  containment  high  range  and 
main  steam  line  area  radiation  monitors 
in  Mode  4,  the  action  statement  in  T.  S. 
3/4.3.3.9  currently  allows  72  hours  to 
restore  the  inoperable  instruments  to 
operable  status  or  requires  that  (1)  a 
preplanned  alternate  method  of 
monitoring  be  initiated  and  (2)  a  special 
report  be  submitted  within  14  days 
outlining  the  aciton  taken.  It  is  unclear 
whether  this  report  is  required  within  14 
days  of  the  instrument  inoperability 
regardless  of  whether  or  not  the  pre- 
planned alternate  was  initiated,  or 
within  14  days  of  initiation  of  the  pre- 
planned alternate.  The  proposed  change 
would  revise  the  action  statement  to 
require  submittal  of  a  special  report 
within  14  days  of  initiation  of  the  pre- 
planned alternate.  That  is,  if  the 
instrument  was  restored  to  operable 
status  within  72  hours,  no  special  report 
would  be  required  by  the  proposed 
change. 

This  change  clarifies  the  special 
reporting  requirement.  Because  this 
change  is  being  made  for  clarity  and  is 
editorial  in  nature,  it  is  similar  to 
example  (i)  of  48  FR  14870  and  therefore 
the  NRC  staff  proposes  to  determine 
that  the  change  does  not  involve  a 
significant  hazards  consideration. 

7.  Waste  Gas  Holdup  System 
Radiation  Monitoring.  Technical 
Specification  3/4.3.3.9,  "Radioactive 
Gaseous  Effluent  Monitoring 
Instnunentation."  defines  operability 
and  surveillance  requirements  for  the 
waste  gas  holdup  system  radiation 
monitors  and  defines  the  action  to  be 
taken  if  the  minimum  operability 
requirements  are  not  met.  T.S.  3/4.3.3.9 
currently  requires  that  the  waste  gas 
holdup  system  monitor  (2/3RT-7814)  or 
the  plant  vent  stack  normal  range 
radiation  monitor  (3/4RT-7808)  be 
operable  at  all  times  and  capable  of 
terminating  waste  gas  holdup  system 
releases,  llie  proposed  change  deletes 
the  waste  gas  holdup  system  monitor  (2/ 
3RT-7814)  and  in  addition  would  allow 
either  the  Unit  2  or  Unit  3  plant  vent 
stack  wide  range  radiation  monitors 
(2RT-7865  or  3RT-7865)  to  perform  the 
waste  gas  holdup  system  monitoring 
function.  A  recent  design  change  has 


provided  both  of  the  wide  range  plant 
vent  stack  monitors  with  the  capability 
of  terminating  waste  gas  holdup  system 
releases.  Because  all  three  plant  vent 
stack  monitors  are  capable  of 
terminating  waste  gas  holdup  system 
releases,  and  at  least  one  of  the  three 
plant  vent  stack  monitors  is  required  to 
be  operable  at  all  times,  it  is  redundant 
to  include  the  option  of  using  waste  gas 
holdup  system  radiation  monitors  (2/ 
3RT-7814)  in  T.S.  3/4.3.3.9. 

These  proposed  changes  are  similar  to 
example  (i)  of  48  FR  14870.  Although  the 
proposed  change  deletes  one  of  the 
radiation  monitors  associated  with  the 
waste  gas  holdup  system,  it  does  not 
remove  the  requirements  to  monitor 
waste  ^8  releases.  Because  the  change 
merely  identifies  the  instruments  which 
can  perfbrm  this  function,  it  is  editorial 
in  nature.  Therefore,  the  proposed 
change  is  similar  to  example  (i)  and  on 
this  basis  the  NRC  staff  proposes  to 
determine  that  the  change  does  not 
involve  a  significant  hazards 
consideration. 

8.  Waste  Gas  Holdup  System 
Explosive  Gas  Monitoring.  T.S.  3/4.3.3.9. 
requires  that  the  waste  gas  holdup 
system  explosive  gas  monitoring  system, 
consisting  of  two  hydrogen  and  two 
oxygen  monitors,  be  operable  during 
operation  of  the  waste  gas  holdup 
system. 

Gaseous  radwaste  from  the  RCS 
accumulates  in  the  waste  gas  surge  tank. 
Subsequently,  the  gaseous  radwaste  is 
compressed  into  one  of  the  waste  gas 
decay  tanks  for  holdup  to  allow  for 
decay  of  short  lived  isotopes  prior  to 
release.  Two  hydrogen  and  two  oxygen 
analyzers  are  provided.  One  of  each  is  a 
continuous  analyzer,  the  other  is  a 
periodic  analyzer.  The  continuous 
hydrogen  and  oxygen  analyzers  monitor 
the  waste  gas  surge  tank.  "The  periodic 
analyzers  can  monitor  either  the  surge 
tank  or  any  of  the  decay  tanks  and  are 
normally  aligned  to  the  decay  tank  that 
is  in  use.  Because  the  decay  tanks  are 
operated  above  atmospheric  pressure, 
thereby  preventing  oxygen  inleakage.  an 
explosive  gas  mixture  cannot  exist  in 
the  decay  tanks  unless  one  first  existed 
in  the  surge  tank  before  compression. 
Therefore,  monitoring  the  surge  tank  is 
the  preferred  method  of  detecting  the 
formation  of  explosive  gas  mixtures  in 
both  the  surge  tank  and  the  decay  tanks. 

When  one  or  more  channels  of 
explosive  gas  monitoring 
instnmientation  is  inoperable,  Action  39 
of  T.S.  3/4.3.3.9  becomes  applicable.  In 
the  event  a  continuous  analyzer  on  the 
surge  tank  becomes  inoperable.  Action 
39  currently  does  not  require  alignment 
of  the  operable  periodic  monitor  to  the 
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surge  tank.  Thus  operation  of  the  waste 
gas  system  could  continue,  in 
compliance  with  Action  39.  with  the 
surge  tank  un-monitored.  The  proposed 
revision  to  Action  39*viU  require  the 
remaining  operable  analyzer  channel  to 
be  aligned  to  the  waste  gas  surge  tank 
thereby  ensuring  that  the  surge  tank 
continues  to  be  monitored. 

If  both  hydrogen  analyzers  or  both 
oxjrgen  analyzers  are  inoperable.  Action 
39  currently  requires  a  plant  shutdown 
within  48  hours.  In  lieu  of  the  currently 
required  plant  shutdown,  the  proposed 
change  would  revise  Action  39  to 
require  grab  samples  be  taken  at  least 
once  per  four  hours  and  analyzed  within 
the  next  four  hours  until  the  analyzers 
are  returned  to  service.  This  proposed 
change  is  similar  to  example  (i)  of  48  FR 
14870  in  that  it  achieves  consistency 
throughout  the  technical  specifications 
and  corrects  an  error.  The  operability 
requirements  for  hydrogen  and  oxygen 
analyzers  and  Action  39  are  intended  to 
maintain  compliance  with  specification 
3/4.11.2.5,  "Explosive  Gas  Mixture". 

In  the  event  one  hydrogen  or  oxygen 
analyzer  is  inoperable,  the  current 
specification  does  not  assure  effective 
explosive  gas  monitoring.  The  proposed 
change  corrects  this  error  by  requiring 
correct  system  alignment  of  the 
remaining  operable  instruments.  In 
addition,  the  proposed  change  achieves 
consistency  between  Action  39,  of  T.S. 
3/4.3.3.9  and  Specification  3/4.11.2.5. 
Because  this  change  corrects  an  error 
and  achieves  consistency,  it  is  similar  to 
example  (i)  of  46  FR  14870.  On  this  basis 
the  NRC  staff  proposes  to  determine 
that  the  change  does  not  involve  a 
significant  hazards  determination. 

9.  Deletion  of  Time  Limits  in  Effluent 
Monitoring  Action  Statements.  The 
apphcability  of  actions  to  be  taken 
when  radioactive  gaseous  effluent 
monitoring  instnmientdtion  is 
inoperable  is  limited  to  a  specified 
period  (e.g.  30  days].  If  effluent  release 
continues  beyond  this  period,  even 
while  continuing  to  implement  the 
compensatory  measures  specified  by  the 
action,  because  of  the  time  limit,  this 
action  would  be  outside  of  the  bounds  of 
the  T.S.  and  would  therefore  invoke 
Specification  3.0.3.  T.S.  3.0.3.  would 
require  that  action  be  taken  to  initiate  a 
plant  shutdown,  as  would  suspending 
releases.  T.S.  3/4.3.3.9  has  an  exception 
to  Specification  3.0.3.  Therefore,  at  the 
end  of  the  existing  action  time  limit,  it 
would  be  interpreted  that  no  additional 
action  is  required.  The  3.0.3  exception 
conflicts  with  the  time  limits  in  the 
actions.  The  proposed  change  removes 
the  time  limits,  thereby  eliminating  the 
existing  conflict.  The  proposed  change 


will  continue  to  require  reporting  of 
effluent  monitoring  instrumentation 
inoperabilities  of  greater  then  30  days 
duration  and  continued  implementation 
of  the  specified  compensatory  measures. 
The  current  actions  to  be  taken  in  the 
event  of  instrument  inoperability  are 
limited  to  specified  period  (e.g.  30  days) 
at  the  end  of  which,  the  bounds  of  the 
technical  specifications  would  be 
exceeded,  thereby  invoking 
Specification  3.0.3.  However,  there  is  a 
3.0.3  exception  for  Specification  3/ 
4.3.3.9.  The  proposed  change  deletes  the 
time  limits  on  the  actions  but  continues 
to  require  a  report  to  be  filed  in  the    . 
event  an  instrument  is  inoperable  for 
greater  than  30  days.  The  deletion  of  the 
time  limits  resolves  this  inconsistency. 
Because  this  change  achieves 
consistently  within  the  technical 
specifications,  it  is  similar  to  example  (i] 
of  48  FR  14870.  On  this  basis,  the  NRC 
staff  proposes  to  determine  that  the 
change  does  not  involve  a  significant 
hazards  consideration. 

10.  Effluent  Flow  Instrumentation 
Action  Requirements.  Currently  if  the 
flow  rate  measuring  instrumentation  is 
inoperable,  T.S.  3/4.3.3.9,  Table  3.3-13 
requires  estimation  of  the  flow  each  4 
hours  but  does  not  specify  a  method. 
The  proposed  change  would  require 
flow  estimation  at  least  once  every  8 
hours  and  would  state  that  system 
design  characteristics  (e.g.  fan 
performance  curves)  may  be  used  to 
estimate  flow.  The  proposed  change 
would  reduce  the  frequency  of  flow  rate 
estimations  required  when  a  flow 
monitoring  instrumentation  is  out  of 
service.  This  reduction  in  existing 
requirements  is  similar  to  example  (vi) 
of  48  FR  14870  because,  although  it  is  a 
reduction,  the  applicable  acceptance 
criteria  are  nevertheless  satisfied.  The 
standard  radiological  effluent  technical 
specifications  (NUREG-G472)  provide 
action  to  be  taken  in  the  event  of  flow ' 
instrument  inoperability,  recommending 
that  the  flow  rate  be  estimated  at  least 
once  per  8  hours.  Consistent  with 
NUREG-0472,  the  proposed  change 
would  require  that  flow  estimates  be 
made  at  least  once  per  8  hours. 
Therefore,  the  proposed  change  satisfies 
the  acceptance  criteria  and  is  similar  to 
example  (vi).  On  this  basis,  the  NRC 
staff  proposed  to  determine  that  the 
change  does  not  involve  significant 
hazards  consideration. 

11.  Inoperable  Plan  Vent  Stack 
Monitor  Action  Requirements.  When  the 
minimum  plant  vent  stack  effluent 
monitoring  requirements  are  not  met. 
Table  3.13-13  of  T.S.  3/4.3.3.9  requires 
that  grab  samples  be  taken  at  least  once 
per  6  hours.  The  proposed  change  will 


reduce  the  frequency  to  at  least  once  per 
12  hours.  This  reduction  is  similar  to 
example  (vi)  of  48  FR  14870  because 
although  it  is  a  reduction  of  existing 
requirements,  the  change  meets  the 
applicable  acceptance  criteria.  NUREG- 
0472,  the  generic  radiological  effluent 
technical  specifications,  provide  the 
acceptance  criteria  for  radioactive 
effluent  monitoring  instrumentation 
technical  specifications.  NUREG-0472 
requires  grab  samples  to  be  taken  nt 
least  once  per  12  hours  when  plant  vent 
effluent  monitoring  instrumentation  is 
inoperable.  The  proposed  change  is 
consistent  with  this  and  therefore  is 
similar  to  example  (vi)  of  48  FR  14870. 
On  this  basis  the  NRC  staff  proposes  to 
determine  that  the  change  does  not 
involve  a  significant  hazards 
consideration. 

12.  Editorial  Changes.  The  following 
editorial  changes  are  made  to  ensure 
consistency  with  the  substantive 
changes  described  above,  correct 
existing  errors,  and  to  achieve 
consistency  with  the  standard  technical 
specifications,  and  are  therefore  similar 
to  example  (i)  of  48  FR  14870.  On  this 
basis  the  NRC  staff  proposes  to 
determine  that  the  following  changes  do 
not  involve  a  significant  hazards 
consideration. 

(a)  The  first  proposed  editorial 
changes  add  an  exception  to  T.S.  3.0.3 
for  the  containment  airborne  radiation 
monitors  when  the  plant  is  in  Mode  6 
and  an  exception  to  T.S.  3.0.4  for  the 
containment  airborne  radiation  monitors 
and  automatic  actuation  logic  when  the 
plant  is  in  Mode  6. 

This  proposed  change  is  similar  to 
example  (i)  of  48  FR  14870  in  that  it 
achieves  consistency  within  the 
technical  specifications. 

The  CPIS  containment  airborne 
radiation  monitors  are  required  to  be 
operable  in  Mode  6.  The  governing 
requirements  for  the  CPIS  are  found  in 
T.S.  3/4.9.9.  "(Refueling  Operations) 
Containment  Purge  Isolation  System." 
which  requires  the  CPIS  to  be  operable 
during  core  alleviations  and  movements 
of  irradiated  fuel  inside  containment.  In 
the  event  that  the  CPIS  is  inoperable. 
T.S.  3/4.9.9  requires  purge  isolation 
valve  closure.  If  the  purge  isolation 
valves  cannot  be  closed.  T.S.  3.0.3  as 
applied  to  T.S.  3/4.9.9  requires  the 
cessation  of  core  alterations  and 
movements  of  irradiated  fuel.  In  the 
event  of  the  inoperability  of  the  CPIS 
containment  airborneradiation 
monitors,  which  are  required  to  be 
operable  in  Mode  6  by  T.S.  3/4.3.2,  and 
the  inability  of  the  purge  values  to  close, 
T.S.  3.0.3  requires  the  plant  to  be  planted 
in  a  mode  which  does  not  require 
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containment  airborne  radiadon  monitor 
operability  (i.e.,  Mode  5).  The  proposed 
exception  to  T.S.  3.0.3  will  prevent  this 
and  will  make  the  required  actions 
consistent  with  T.S.  3/4.9.9. 

The  proposed  change  will  add  an 
exception  to  T.S.  3.0.4  for  containment 
airborne  radiation  monitors  during 
operation  in  Mode  6.  The  governing 
CPIS  requirements  are  contained  in  T.S. 
3/4.9.9,  which  includes  an  exception  to 
T.S.  3.0.4.  Therefore,  these  proposed 
changes  achieve  consistency  within  the 
technical  specifications  and  are  similar 
to  example  (i)  of  48  FR  14870. 

(b)  The  second  proprased  change  adds 
instrument  tag  numbers  to  identify 
specific  instruments  which  perform  the 
radiation  and  effluent  monitoring 
functions  covered  by  specifications  3/ 
4.3.2,  3/4.3.3.1  and  3/4.3.3.9.  This  change 
is  editorial  and  similar  to  example  (i)  of 
48  FR  14870. 

(c)  The  word  "alarm"  is  deleted  from 
the  phrase  "radiation  monitoring  alarm 
instrumentation"  which  is  used  in  the 
titles  of  Specification  3/4.3.3.1  and  Table 
3.3-6  and  elsewhere  in  the  Specification. 
The  words  "alarm/trip"  are  substituted 
for  the  word  "alarm"  where  it  is  used  in 
the  context  of  a  setpoint.  In  NUREG- 
0212,  "Standard  Technical 
Specifications  (STS)  for  Combustion 
Engineering  Pressurized  Water 
Reactors".  T.S.  3/4.3.3.1  is  titled 
"Radiation  Monitoring  Instrumentation" 
and  uses  the  words  "alarm/trip"  in 
describing  setpoints.  This  proposed 
change  would  make  the  San  Onofre  2 
and  3  T.S.  consistent  with  the  STS  in 
this  respect.  This  change  is  editorial  in 
nature  and  has  no  effect  other  than  to 
improve  consistency  with  the  STS. 
Because  the  proposed  changes  is 
editorial  in  nature,  it  is  similar  for 
example  (i)  of  48  FR  14870. 

(d)  Another  proposed  change  repeats 
Actions  13. 16. 17, 17a  and  17b  from  T.S. 
3/4.3.2.  in  T.S.  3/4.3.2.  in  T.S.  3/4.3.3.1. 
thereby  eliminating  the  current  cross 
referencing.  This  proposed  change  is 
editorial  and  similar  to  example  (i)  of  46 
FR  14870. 

(e)  Another  proposed  change  deletes 
from  Specification  3/4.3.3.6,  "Accident 
Monitoring  Instrumentation,"  the 
operability.  surveillance  and  action 
requirements  for  the  containment  high 
range  area  radiation  monitors,  main 
steam  line  area  radiation  monitors, 
condenser  evacuation  system  wide 
range  monitors  and  the  plant  vent/purge 
stack  wide  range  monitors.  Operability 
requirements  for  these  instruments  are 
also  included  in  T.S.  3/4.3.3.1. 
"Radiation  Monitoring  Instrumentation". 
It  is  redundant  and  inconsistent  with  the 
STS  to  include  requirements  for  these 
instruments  in  T.S.  3/4.3.3.6.  Therefore. 


this  change  is  editorial  and  similar  to 
example  (i)  of  48  FR  14670. 

(f)  The  T.S.  3.3.3.6  Action  statement 
which  specifies  the  actions  to  be  taken 
when  the  accident  monitoring 
instrumentation  operability 
requirements  are  not  met,  erroneously 
refers  to  "radiation  monitoring  alarm 
channels".  The  action  should  refer  to 
"accident  monitoring  channels"  since 
T.S.  3.3.3.6  concerns  other 
instrumentation  in  addition  to  radiation 
monitoring  instrumentation.  The 
proposed  change  is  similar  to  example 
(i)  of  48  FR  14870  in  that  it  corrects  this 
error. 

(g)  Table  3.3-13  currently  requires 
flow  rate  monitors  and/or  samples  flow 
rate  monitors  for  the  condenser 
evaluation  system,  plant  vent  stack,  and 
containment  purge  effluent  pathways. 
The  proposed  change  will  require  a 
sample  flow  measuring  device  and  a 
process  flow  measuring  device  to  be 
operable  for  each  of  these  release 
pathways.  The  sample  flow  rate 
measuring  device  verifies  sample  flow 
through  the  monitoring/sampling 
instrumentation.  The  process  flow  rate 
measuring  device  measures  the  total 
effluent  releases  via  a  pathway.  The 
proposed  change  is  editorial  in  that  it 
more  expliciUy  states  the  existing 
requirements.  Because  this  change 
editorially  corrects  nomenclature,  it  is 
similar  to  example  (i)  of  48  FR  14870. 

The  normal  range  condenser 
evaculation  system  monitor  and  the 
normal  range  plant  vent  stack  monitors 
are  not  equipped  to  measure  effluent 
flow  rates.  The  proposed  change  notes 
that  these  instruments  are  not  so 
equipped  and  requires  that  either 
another  means  of  flow  rate 
measurement  be  available  or  the  action 
covering  flow  measuring  device 
inoperability  be  complied  with. 

This  change  is  similar  to  example  (i) 
of  48  FR  14870  because  it  is  editorial  in 
nature,  in  that  it  restates  existing 
requirements  to  ensure  the  effluent  flow 
rates  are  measured. 
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Tennessee  Valley  Authority,  Docket  Na, 
50-260,  Browns  Ferry  Nuclear  Plant, 
Unit  2,  limestone  County,  Alabama 

Date  of  amendment  request  August 
23,1964. 

Description  of  amendment  request 
The  amendment  would  revise  the 
Technical  Specifications  (T-S.)  of  the 
operating  license  to:  (1)  Modify  the  core 
physics,  thermal  and  hydraulic  limits  to 
be  consistent  with  the  reanalyses  < 

associated  with  replacing  about  one- 
third  of  the  core  during  the  Cycle  6  core 
reload  outage  and  (2)  reflect  changes  in 
various  specifications  as  a  result  of 
plant  modifications  performed  during 
the  outage.  Specifically,  the  amendment 
would  result  in  changes  to  the  T.S.  in  the 
following  areas: 

1.  Changes  related  to  the  Cycle  6  core 
reload  involving  removal  of  depleted 
fuel  assemblies  in  about  one-third  of  the 
nuclear  reactor  core  and  replacement 
with  new  fuel  with  attendant  T.S. 
changes  in  the  core  protection  safety 
hmits  and  reactor  protection  system 
setpoints.  The  new  fuel  will  include  fuel 
assemblies  of  the  same  type  as 
previously  loaded,  plus  four 
Westinghouse  "QUAD-*-" 
demonstration  assemblies.  The  latter 
assemblies  will  be  located  in  non- 
limiting  core  periphery  locations.  The 
actual  T.S.  changes  include  changes  in 
the  Operating  Limit  Minimum  Critical 
Power  Ratio  (OLMCPR),  deletion  of 
tables  on  maximum  average  planar 
exposure  for  fuel  types  no  longer  used, 
and  changes  to  the  references  dted  in 
the  bases  to  reflect  that  TV  A  performed 
the  reload  analyses. 

2.  Changes  in  the  T.S.  revising  the 
tables  listing  instrumentation  for 
suppression  pool  bulk  temperature  to 
reflect  the  installation  of  an  improved 
torus  temperature  monitoring  system 
being  installed  as  part  of  the  Mark  I 
containment  program. 

3.  Changes  to  the  T.S.  to  reflect 
modifications  to  the  scram  discbarge 
instrument  volumes  (SDIV);  each  of  the 
SDIVs  will  be  provided  with  electronic 
level  switches.  The  changes  to  the  T3. 
are  to  add  operability.  surveillance  and 
calibration  requirements  for  the  new 
level  instrumentation. 

4.  Changes  to  T.S.  instrumentation 
tables  to  add  new  instrumentation  for 
high-range  gaseous  effluent  monitors 
and  containment  high-range  radiation 
monitors  and  to  replace  drywell 
pressure  and  suppression  chamber 
water  level  instruments  with  new  wide- 
range  instruments  in  response  to 
requirements  in  NUREG-0737;  items 
II.F.1.1.  n J.1.3.  U.F.1.4.  and  UJ.1.5. 
Administrative  requirements  will  be 
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revised  to  reflect  ILF.1.1.  and  II.F.1.3 
reporting  requirements. 

5.  Changes  to  T.S.  Reactor  Protection 
System  (RPS)  instrumentation  taWes  to 
delete  the  Main  Steamline  Isolation 
Valve  (MSrV)  and  main  condenser  low 
vacuum  scram  functions  when  the  mode 
switch  is  not  in  the  RUN  position. 

6.  Changes  to  XS.  instrumentation 
tables  to  reflect  new  instrument 
numbers  for  new  upgraded  drywell 
temperature  and  pressure 
instrumentation. 

7.  Revision  to  the  table  of  testable 
penetrations  to  reflect  the  new  testable 
penetrations  as  a  result  of  modiflcations 
to  the  flange  side  of  several  isolation 
valves. 

8.  Revision  of  the  T.S.  table  for 
containment  isolation  valve  surveillance 
to  add  two  new  isolation  valves  that  are 
part  of  a  newly  installed  redundant 
discharge  line  from  the  drywell 
compressor  into  containment  and  to 
delete  one  isolation  valve  which  was 
removed  from  the  demineralized  water 
systme. 

9.  Revision  of  T.S.  to  provide  limiting 
conditions  for  operation  and 
surveillance  requirements  for  monitoring 
of  the  reactor  protection  system  power 
supply. 

10.  Modify  the  T.S  to  apply  to  the  new 
analog  (continuous  measuring) 
instrumentation.  The  analog 
instrumentation  replaces  certain 
mechanical-type  pressure  and  level 
switches  with  a  more  accurate  and  more 
stable  electronic  transmitter/electronic 
switch  system  and  will  provide 
improved  performance  of  trip  functions 
for  reactor  protection  system  actuation, 
and  containment  isolation.  The  changes 
to  the  T.S.  include: 

a.  in  the  tables  on  functional  test 
frequencies,  calibration  frequencies  and 
surveillance  requirements,  for  each 
switch  replaced,  add  the  instrument 
number  beneath  the  parameter  being 
monitored  and/or  controlled. 

b.  add  notes  to  the  above  tables  to 
specify  how  the  functional  and 
calibration  tests  are  to  be  conducted. 

c.  in  addition  to  the  above 
administrative  changes,  change  the 
calibration  requirements  to  incorporate 
extended  calibration  intervals. 
However,  the  required  setpoints. 
functional  test  frequencies  and  channel 
check  frequencies  for  the 
instrumentation  will  not  be  changed. 
The  new  calibration  requirements, 
together  %vith  the  new  instrumentation, 
are  expected  to  provide  a  more  reliable 
instrumentation  system. 

11.  Changes  to  reflect  deactivation  of 
the  Residual  Heat  Removal  (RHR)  head 
spray  line  containment  isolation  valves. 
(The  head  spray  line  has  been  removed 


as  a  result  of  a  pipe  crack  study).  The 
head  spray  containment  penetration  will 
become  a  spare. 

12.  Changes  to  the  primary 
containment  air  lock  leak  testing 
requirements. 

13.  Administrative  changes  to  the  T.S. 
involving  changes  to  the  Table  of 
Contents  to  reflect  the  above  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  by  providing  examples  of 
actions  that  are  likely,  and  are  not 
likely,  to  involve  significant  hazards 
considerations  (48  FR  14870).  Four 
examples  of  actions  not  likely  to  involve 
significant  hazards  considerations  are: 

"(i)  A  purely  administrative  change  to 
technical  speciflcations:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature. 

"(ii)  A  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
technipal  specifications:  for  example,  a 
more  stringent  surveillance  requirement. 

"(iii)  For  a  nuclear  power  reactor,  a 
change  resulting  from  a  nuclear  reactor 
core  reloading,  if  no  fuel  assemblies 
significantly  different  from  those  found 
previously  acceptable  to  the  NRC  for  a 
previous  core  at  the  facility  in  question 
are  involved.  This  assumes  that  no 
significant  changes  are  made  to  the 
acceptance  criteria  for  the  technical 
specifications,  that  the  analytical 
methods  used  to  demonstrate 
conformance  with  the  technical 
specifications  and  regulations  are  not 
significantly  changed,  and  that  NRC  has 
previously  found  such  methods 
acceptable. 

"(vi)  A  change  which  either  may 
result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan; 
for  example,  a  change  resulting  from  the 
application  of  a  small  refinement  of  a 
previously  used  calculational  model  or 
design  method." 

Each  of  the  changes  to  the  T.S. 
described  above  is  encompassed  by  one 
of  the  above  examples  of  actions  not 
hkely  to  involve  a  significant  hazards 
consideration  or  is  otherwise  bounded 
by  the  criteria  for  such  a  determination. 
The  basis  for  this  determination  for  each  ' 
of  the  changes  is  discussed  below. 


t.  Core  Reload 

The  changes  to  the  T.S.  associated 
with  removing  depleted  spent  fuel  from 
the  reactor  and  replacing  these  with 
new  fuel  assemblies  is  encompassed  by 
example  (iii)  above  of  those  actions  not 
likely  to  involve  a  significant  hazards 
consideration. 

The  proposed  reload  involves  fuel 
assemblies  of  the  same  type  (P8X8R)  as 
previously  found  acceptable  by  the  staff 
and  loaded  in  the  core  in  previous 
cycles.  The  reload  also  includes  four 
Westinghouse  fuel  assemblies 
(QUAD-(-)  in  peripheral  locations.  These 
assemblies  are  analytically  similar  to 
the  P8X8R  fuel  such  that  results  of 
analytical  methods  used  by  licensee  for 
the  P8X8R  fuel  bound  the  QUAD-i- 
assemblies.  The  analytical  methods 
used  by  the  licensee  to  demonstrate 
conformance  to  the  technical 
specifications  are  applicable  to  P8X8R 
and  QUAD-(-  fuel  and  have  not  been 
significantly  changed  from  those 
previously  approved  by  the  staff.  Since 
each  replacement  fuel  assembly  is  of  the 
same  type  as  previously  added  to  all 
three  Browns  Ferry  units  and  other 
BWRs  or  is  analytically  similar  to  those 
fuel  assemblies,  and  since  the  codes, 
models  and  analytical  techniques  used 
to  analyze  the  reload  have  been 
approved  by  the  NRC,  the  changes  to 
the  T.S.  associated  with  the  reload  are 
clearly  encompassed  by  example  (iii)  of 
the  guidance  provided  by  the 
Commission  for  an  action  not  likely  to 
involve  a  significant  hazards 
consideration. 

2.  Suppression  Pool  Temperature 
Monitoring  System 

One  of  the  changes  to  the  T.S.  is  to 
revise  the  tables  that  list  the 
instrumentation  associated  with 
suppression  pool  bulk  temperature 
monitoring.  This  reflects  a  modification 
which  provides  an  improved  torus 
temperature  monitoring  system  which 
consists  of  16  sensors.  This  will  provide 
a  more  accurate  indication  of  the  torus 
water  bulk  temperature  as  required  by 
NUREG-0661  and  will  replace  the 
suppression  chamber  water  temperature 
instruments  presently  listed  in  the  T.S. 

This  change  proposed  for  Unit  2  is  the 
same  as  found  acceptable  for  Units  1 
and  3.  We  conclude,  based  on  our 
review  that  this  change  does  not  result 
in  an  increase  in  the  probability  or 
consequences  of  a  previously-analyzed 
accident,  create  the  possibility  or  a  new 
kind  of  accident  or  result  in  any 
reductions  in  safety  margins. 
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3.  Scram  Discharge  Instrument  Volume 

The  SDIVs  are  being  modifled  to 
address  inadequacies  identified  by  the 
partial  rod  insertion  event  on  Browns 
Ferry  Unit  3  in  June  1980.  One  of  the 
modifications  includes  adding  electronic 
level  switches  to  initiate  a  scram  on  a 
high  level  in  the  SDIV.  The  electronic 
type  are  direct  replacements  for 
differential  pressure  type  sensors  and 
are  more  suitable  for  the  SDIV  level 
sensing  application.  The  Technical 
Specifications  would  be  amended  to 
reflect  the  nomenclatxire  of  the  new 
sensors  and  to  reflect  the  functional 
testing  method  by  which  the  associated 
instrumentation  channels  will  be  tested. 
The  replacement  of  a  component  such 
as  a  sensor,  with  another  of  a  di^erent 
design  may  in  some  way  reduce  a  safety 
margin.  However,  the  SDIV  protection 
function  is  designed  with  sufficient 
independence  and  redundancy  as 
required  by  the  Standard  Review  Plan 
(Section  7)  to  ensure  reliability.  This 
change  is  therefore  encompassed  by 
example  (vi)  of  the  Commission's 
guidance. 

4.  Accident  Monitoring  Instrumentation 

Item  II.F.l  of  NUREG-0737, 
"Clarification  of  TMI  Action  Plan 
Requirements,"  requires  all  licensees  to 
install  five  new  monitoring  systems  and 
to  provide  onsite  sampling/analysis 
capability  for  a  specified  range  of 
radionuclides.  For  all  six  categories, 
NUREG-0737  states:  'Changes  to 
technical  specifications  will  be 
required."  During  this  refueling  outage, 
the  licensee  will  install:  (a)  a  gaseous 
effluent  high  range  radiation  monitoring 
system,  (b)  a  containment  high-range 
radiation  monitoring  system,  (c)  a 
drywell  wide-range  pressure  monitoring 
system  and  (d)  a  suppression  chamber 
wide-range  water  level  monitoring 
system.  "These  items  were  required  by 
NUREG-0737.  item  H.F.l.l,  II.F.1.3. 
II.F.1.4  and  II.F.1.5.  respectively.  The 
changes  to  the  T.S.,  which  trade  the 
model  T.S.  provided  to  the  licensee  by 
the  staff,  are  to  add  operability  and 
surveillance  requirements  on  the  new 
monitoring  systems. 

The  revisions  also  delete  the  present 
drywell  pressure  and  suppression 
chamber  water  level  instruments  since 
they  are  being  replace  by  items  (c)  and 
(d)  above.  The  changes  to  the  technical 
specifications  are  necessary 
administrative  follow-up  actions 
required  by  the  Commission.  Adding  the 
new  surveillance  requirements  and 
controls  is  encompassed  by  example  (ii) 
of  actions  not  likely  to  involve 
significant  hazards  consideration. 


5.  MSIV  and  Condenser  Low  Vacuum 
Scram 

A  number  of  scram  bypasses  are 
provided  in  the  reactor  protection 
system  (RPS)  to  account  for  the  varying 
protection  requirements  depending  on 
reactor  conditions  and  to  allow  for 
instrument  service  during  reactor 
operations.  Some  bypasses  are 
automatic  others  are  manual.  There  is 
an  automatic  bypass  of  the  scram 
function  associated  with  main  steamline 
isolation  and  main  condenser  low 
vacuum  if  the  reactor  pressure  is  below 
1055  psig.  The  bypass  allows  reactor 
operations  at  low  power  with  the  main 
steamlines  isolated  and  the  main 
condenser  not  in  operation.  These 
conditions  exist  during  startups,  certain 
reactivity  tests  during  refueling,  and  hot 
standby  conditions.  This  is  commonly 
referred  to  as  "bottled-up  operation." 
Although  the  scram  bypass  switches  are 
presently  set  at  1055  psig  they  were 
originally  set  at  600  psig.  However, 
testing  conducted  in  1974  demonstrated 
that  bottled-up  operation  was 
acceptable  at  pressures  up  to  1055  psig. 
The  scram  bypass  switches  were 
therefore  reset  to  1055  psig  as  specified 
in  the  current  T.S. 

The  setpoint  for  the  reactor  high 
pressure  scram  function  is  also  1055 
psig.  Because  the  reactor  will  scram  due 
to  high  pressure  at  or  above  1055  psig 
there  is  no  useful  purpose  served  by 
activating  the  MSIV  isolation  and 
condenser  low  vacuum  scram  functions 
at  pressure  above  1055  psig.  The 
licensee  therefore  proposes  to  bypass 
the  MSIV  isolation  and  low  vacuum 
isolation  scram  functions  for  all 
pressures  when  in  refuel,  or  startup/hot 
standby  mode. 

Due  to  the  presence  of  the  high 
pressure  scram  function,  deletion  of  the 
MSrV  isolation  and  low  vacuum  scram 
functions  in  the  startup  mode  is  not 
likely  to  affect  the  probability  or 
consequences  of  previously-analyzed 
accidents.  Our  preliminary  evaluation  of 
the  proposed  change  also  indicates  that 
it  is  not  likely  to  reduce  a  safety  margin 
and  will  not  create  the  possibility  of  a 
new  accident.  Based  on  our  evaluation 
of  the  three  factors  in  10  CFR  50.92.  the 
staff  has  made  a  preliminary 
determination  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
consideration. 

6.  Drywell  Temperature  and  Pressure 

The  drywell  temperature  and  pressure 
surveillance  instrumentation  is  being 
upgraded  this  outage  to  provide 
qualified,  more  reliable  instrumentation. 
The  T.S.  are  being  revised  to  reflect  new 


instrument  numbers.  The  surveillance 
requirements  remain  unchanged.  The 
changes  to  the  technical  specifications 
are  necessary  administrative  follow  up 
actions  required  by  the  Commission  and 
are  clearly  encompassed  by  example  (i) 
of  actions  not  likely  to  involve 
significant  hazards  considerations. 

7.  Testable  Penetrations 

Modifications  to  permit  testing  are 
being  made  to  the  flange  side  of  fourteen 
containment  isolation  valves  which 
cannot  be  isolated  from  primary 
containment  to  be  leak  tested.  This 
modification  will  provide  two  gaskets 
with  a  pressure  tap  between  the  gaskets 
to  allow  the  flange  to  be  leak  tested. 
Operability  of  the  valve  will  not  be 
siffected  by  this  modification.  Fourteen 
new  testable  penetrations  resulted  and 
they  are  to  be  added  to  the  table  of 
testable  penetrations  with  double  o-ring 
seals.  Since  surveillance  requirements 
are  being  added,  the  change  is 
encompassed  by  example  (ii)  of  actions 
not  likely  to  involve  significant  hazards 
considerations. 

Several  editorial  changes  were  also 
made  to  this  table.  They  include  revising 
the  identification  of  penetration  X-35  to 
indicate  it  is  now  a  spare,  adding  the 
drywell  head  penetration  that  has  been 
previously  included  in  the  test  program 
but  was  inadvertently  left  out  of  the 
table,  and  removing  penetration  X-213A 
which  no  longer  exists.  These  changes 
are  purely  administrative  and  are 
encompassed  by  example  (i)  of  the 
guidance  provided  by  the  Commission 
for  actions  not  likely  to  involve 
significant  hazards  considerations. 

8.  Redundant  Air  Supply  to  Drywell 

During  the  current  outage,  TVA  has 
installed  a  second  discharge  line  from 
the  drywell  compressor  into 
containment  This  line  was  added  to 
provide  the  capability  for  isolation  of 
approximately  one-half  of  the  drywell 
suppression  equipment  in  the  case  of  a 
drywell  line  leak.  This  air  supply  will  be 
used  to  supply  two  inboard  MSIVs,  and 
approMmately  one-half  of  all  other  air- 
operated  equipment  in  the  drywell.  This 
will  significantly  reduce  the  possibility 
of  any  one  control  air  pipe  break  inside 
containment  from  requiring  immediate 
shutdown  and  isolation  due  to  MSIVs, 
MSRVs,  and  drywell  coolers  being 
inoperable.  Since  any  line  penetrating 
containment  requires  two  isolation 
valves,  the  table  in  the  Technical 
Specifications  listing  the  isolation 
valves  that  must  be  periodically  tested 
is  being  revised  to  add  these  two  new 
isolation  valves.  TVA  has  concluded 
that  this  modification  will  increase  the 
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margin  of  safety.  The  changes  to  the 
technical  specifications  are  necessary 
administrative  follow  up  actions 
essential  to  the  implementation  of  this 
improvement.  The  two  isolation  valves 
being  added  to  the  T.S.  are  new  valves 
not  presently  listed  in  the  T.S.  If  they 
were  not  added  to  the  table  of  valves  to 
be  periodically  tested,  there  would  be 
no  T.S.  requirement  to  test  these  valves. 
This  same  change  was  approved  for 
Unit  1  by  Amendment  No.  92  issued 
December  12. 1983.  Adding  these 
additional  controls  is  encompassed  by 
example  (ii)  of  the  guidance  provided  by 
the  Commission  for  actions  not  likely  to 
involve  signiflcant  hazards 
considerations. 

One  isolation  valve  on  the 
demineralized  water  system  was 
removed  from  Unit  2.  The  demineralized 
water  system  is  no  longer  used  since 
makeup  is  supplied  from  the  condensate 
system,  the  isolation  valve  was  removed 
and  the  line  capped.  The  T.S.  are  being 
revised  to  remove  this  valve  from  the 
table  of  valves  to  be  tested.  The  changes 
to  the  technical  specifications  are 
necessary  administrative  follow  up 
actions  essential  to  the  implementation 
of  the  improvement.  The  changes  are 
clearly  encompassed  by  example  (!) 
provided  by  the  Commission  for  actions 
not  likely  to  involve  significant  hazards 
considerations.  The  above  changes  have 
been  approved  for  Unit  1  by 
Amendment  No.  92  to  Facility  Operating 
License  No.  DPR-33  issued  December 
12, 1983. 

9.  Monitoring  of  RPS  Power  Supply 

By  letter  dated  September  24. 1980.  the 
staff  informed  TVA  (and  most  other 
BWRs)  that  "we  have  determined  that 
modifications  should  be  performed  to 
provide  fully  redundant  Class  IE 
protection  at  the  interface  of  non-Class 
IE  power  supplies  and  the  RPS."  By 
letter  dated  December  4, 1980,  TVA 
committed  to  install  the  required 
modifications.  By  letter  dated  October 
30. 1981  and  July  28. 1982,  NRC  sent 
TVA  model  Technical  Specifications  for 
RPS  power  supply  monitoring 
equipment.  During  the  current  outage  of 
Unit  2,  the  RPS  is  being  modified  to 
provide  a  fully  redunc^nt  Cass  IE 
protection  at  the  interface  of  the  non- 
Class  IE  power  supplies  and  the  RPS. 
This  will  ensure  that  failure  of  a  non- 
Class  IE  reactor  protection  power 
supply  will  not  cause  adverse 
interaction  to  the  Class  IE  reactor 
protection  system. 

The  Technical  Specifications  are 
being  revised  similar  to  the  model  T.S. 
provided  to  TVA  to  reflect  the  limiting 
conditions  for  operation  and 
surveillance  requirements  associated 


with  the  RPS  modifications.  The  changes 
to  the  T.S.  are  necessary  administrative 
follow  up  actions  essential  to  the 
implementation  of  these  improvements. 
The  additional  limitations  and  controls, 
which  are  presently  not  in  the  T.S.,  are 
encompassed  by  example  (ii]  of  the 
guidance  provided  by  the  Commission 
for  actions  not  likely  to  involve 
significant  hazards  considerations. 

10.  Analog  Trip  System 

The  RPS,  the  primary  containment 
isolation  system  (PCIS),  and  the  core 
standby  cooling  systems  (CSCS)  use 
mechanical-type  switches  in  the  sensors 
that  monitor  plant  process  parameters. 
These  mechanical-type  switches  are 
very  subject  to  drift  in  the  set  point  as  is 
evident  from  the  many  licensee  event 
reports  (LERs)  that  have  been  submitted 
reporting  calibration  drifts  in  these 
switches.  Advances  in  technology  make 
it  possible  to  replace  the  mechanical- 
type  switches  with  a  more  accurate  and 
more  stable  electronic  transmitter/ 
electronic  switch  system.  The 
modification  involves  removing  one 
device  and  substituting  other  devices  to 
perform  the  same  fimction.  Changes  in 
design  bases,  protective  function, 
redundancy,  setpoints  and  logic  are  not 
involved.  Similar  modifications  have 
been  approved  for  other  BWRs  and  for 
Browns  Ferry  Unit  1  by  Amendment  No. 
93  issued  December  16, 1983. 

As  described  previously,  most  of  the 
changes  to  the  T.S.  are  administrative  in 
nature  (i.e.,  adding  the  specific  number 
and  types  of  sensor  and  adding  notes  to 
describe  how  testing  is  conducted).  As 
such,  they  are  encompassed  by  example 
(i)  of  the  guidance  provided  by  the 
Commission  for  actions  not  likely  to 
involve  significant  hazards 
considerations.  The  changes  in 
surveillance  requirements  are  not 
encompassed  by  an  example  of  the 
guidance  provided  by  the  Commission. 
Some  of  the  surveillance  intervals  have 
been  increased  commensurate  with  the 
reduced  drift  for  the  new  instruments. 
However  because  the  modification  and 
TS  changes  will  not  eliminate  or  modify 
any  protective  functions  nor  permit  any 
new  operational  conditions,  they  do  not 
create  the  possibility  of  a  new  kind  of 
accident  or  significantly  increase  the 
probability  or  consequences  of  an 
accident.  Because  of  the  increased 
reliability  and  stability,  and  reduced 
drift  of  the  analog  trip  system  the 
increased  sur\'eillance  intervals  would 
not  reduce  any  safety  margin.  These 
changes  therefore  meet  the  criteria  for  a 
no  significant  hazards  consideration. 


11.  RHR  Head  Spray 

As  a  result  of  a  pipe  crack  study,  TVA 
decided  to  remove  the  RHR  head  spray 
piping  inside  containment.  This 
modification  in  itself  requires  no  T.S. 
changes.  However,  because  the  piping 
has  been  permanently  capped-off,  there 
is  no  longer  any  need  for  containment 
isolation  valves  74-77  and  74-78  to  be 
operable.  Also  the  penetration,  "X-17" 
should  henceforth  be  identified  as 
"former  RHR  head  spray"  or  "blank". 
Because  these  changes  will  not  (a) 
increase  the  probability  or  consequence 
of  an  accident  previously  evaluated  (b] 
create  the  possibility  of  a  new  kind  of 
accident  or  (c)  decrease  any  margin  of 
safety,  the  staff  has  made  a  proposed 
determination  that  this  change  involves 
no  significant  hazards  consideration. 

12.  Personnel  Air  Lock  Testing 

The  primary  containment  airlock 
surveillance  requirement  for  periodic 
leak  testing  would  be  changed  to 
conform  to  10  CFR  50  Appendix  J.  This 
change  constitutes  a  more  stringent 
surveillance  requirement  and  is 
therefore  encompassed  by  example  (ii) 
of  actions  not  likely  to  involve 
significant  hazards  considerations. 

13.  Administrative  Changes 

A  couple  of  administrative  changes 
are  being  made  to  the  Technical 
Specifications.  These  include  (1) 
revising  the  Table  of  Contents  to  reflect 
the  changes  above,  and  (2)  changing  the 
nomenclature  for  "safety"  valves  to 
"relier*  valves  since  these  terms  no 
longer  have  any  distinction.  These 
changes  are  encompassed  by  example 
(i)  cited  by  the  Commission  as  an  action 
not  likely  to  involve  a  significant 
hazards  consideration. 

Since  all  of  the  changes  to  the  T.S. 
given  in  the  areas  above  are 
encompassed  by  an  example  in  the 
guidance  provided  by  the  Commission  of 
actions  not  likely  to  involve  a  significant 
hazards  consideration  or  otherwise  meet 
the  necessary  criteria,  the  staff  has 
made  a  proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest,  Athens,  Alabama  35611. 

Attorney  for  licensee:  H.  S.  Sanger,  Jr.. 
Esquire,  General  Counsel,  Tennessee 
Valley  Authority,  400  Commerce 
Avenue,  E  llB  33C.  Knoxville, 
Tennessee  37902. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 
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Tennessee  Valley  Authority,  Docket 
Noft.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  Z,  Hamilton 
County,  Twmessee 

Date  of  amendment  request  (1) 
August  20. 1984;  (2)  August  27. 1984;  (3) 
August  28, 1964. 

Description  of  amendment  request  (1) 
The  licensee  requested  changes  to  the 
Technical  Specifications  for  Units  1  and 
2  to  allow  the  use  of  a  fifth  vital  battery 
system  to  satisfy  limiting  conditions  for 
operation  when  one  of  the  trained  vital 
batteries  is  out  of  service.  Installation  of 
support  systems  is  also  required  in  order 
to  ensure  the  operability  of  the  fifth  vital 
battery  whenever  it  is  used  as  a 
substitute  for  a  training  battery  system. 
The  installation  and  use  of  a  fifth  vital 
battery  system  would  substantially 
reduce  the  possibility  of  a  two  unit 
shutdown  in  the  event  of  a  battery 
system  outage. 

(2)  The  licensee  requested  another 
change  that  would  revise  the  type  of 
detectors  used  in  certain  fire  zones 
throughout  Units  1  and  2.  Thermal 
detectors  would  replace  some  of  the 
infrared  detectors  since  Sequoyah  has 
experienced  high  failure  rates  attributed 
to  temperature  and  radiation 
environments  surrounding  the  infrared 
detectors.  The  change  in  detectors  is 
expected  to  increase  the  fire  detection 
system  availability  and  reUability. 

(3)  Finally,  the  licensee  proposed 
changing  the  Technical  Specifications  to 
allow  a  change  in  mode  of  power 
operations  whenever  one  steam 
generator  level  transmitter  is  inoperable. 
This  change  in  the  requirements  would 
remove  and  inconsistency  that  now 
exists  between  requirements  for  limting 
conditions  for  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  FR  14870).  One  of  the 
examples  of  actions  likely  to  involve  no 
significant  hazards  consideration  relates 
to  a  change  which  either  may  result  in 
some  increase  to  the  probabiUty  or 
consequences  of  a  previously  analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan.  The  proposed 
changes  (1-3)  involved  here  are  similar 
to  this  example  in  that  there  may  be 
some  increase  to  the  probability  or 
consequences  of  a  previously  analyzed 
accident,  but  the  results  of  the  change 
clearly  remain  within  all  acceptable 
criteria. 


For  proposed  change  (1)  the  addition 
of  a  fifth  vital  battery  system  enhances 
plant  operations  without  an  expected 
change  in  the  previously  analyzed 
postulated  accident.  A  second  example 
provided  in  the  Federal  Register  is  a 
purely  administrative  change  to  the 
Technical  Specifications.  To  some 
extent  proposed  change  (3)  is  involved 
here  in  that  the  Technical  Specifications 
is  being  changed  to  achieve  consistency 
between  limiting  conditions  of 
operation. 

On  this  basis,  the  NRC  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Bicentennial  Library.  1001  Broad  Street 
Chattanooga,  Tennessee  37401. 

Attorney  for  licensee:  Herbert  S. 
Sanger,  ]r.,  Esa.,  General  Counsel, 
Tennessee  Valley  Authority,  400 
Commerce  Avenue.  E11B33.  Knoxville, 
Tennessee  37902. 

NRC  Branch  Chief:  Elinor  G. 
Andcnsam. 

Union  Electric  Company,  Docket  50-483, 
Callaway  Plant,  Unit  No.  1,  Callaway 
County,  Missouri 

Date  of  amendment  request  October 
o,  1984, 

Description  of  amendment  request 
The  purpose  of  the  proposed 
amendment  request  is  to  revise 
Technical  Specification  Table  4.11-1  to 
include  two  additional  Batch  Waste 
Release  Tanks.  Presently  there  are  two 
100,000  gallon  tanks  which  are  required 
for  storage  and/or  discharge  of  waste 
water.  Due  to  an  increase  in  the  volume 
of  secondary  liquid  waste  from 
condensate  demineralizer  regenerations 
two  additional  100,000  gallon  Batch 
Waste  Release  Tanks  are  required 
Originally,  the  voliune  of  waste  from 
regeneration  of  the  condensate 
demineralizers  was  estimated  at  17,000 
gallons  per  day.  Two  additional  100,000 
gallon  tanks  should  provide  adequate 
capability  based  on  revised  estimates  of 
the  increase  of  discharge  volums. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee,  in  his  letter  of  October  3, 
1984,  stated  that  the  proposed  change 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  or  other  adverse  condition  over 
previous  evaluations;  nor  create  the 
possibility  of  a  new  or  different  kind  of 
accident  or  condition  over  previous 
evaluations;  nor  involve  a  significant 
reduction  in  a  margin  of  safety.  Based 
on  the  foregoing,  the  requested 
amendment  does  not  present  a 
significant  hazard.  The  Commission  has 


provided  guidance  concerning  the 
application  of  the  Standards  in  10  CFR 
50.92  by  providing  certain  examples  (48 
FR  14870).  For  the  addition  of  two 
100,000  gallon  tanks,  the  request  is 
similar  to  the  example  of  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently  in 
the  Technical  Specifications.  The 
addition  of  two  100.000  gallon  tanks  will 
provide  additional  Uquid  waste  system 
control  not  presently  in  the  Technical 
Specifications.  The  staff  has  made  a 
significant  hazards  determination  and 
has  concluded  that  this  amendment 
request  does  not  result  in  a  significant 
hazards  consideration  because:  (1)  The 
construction  of  two  additional  batch 
waste  release  tanks  does  not  increase 
the  probability  or  consequences  of  an 
accident  since  the  amount  of 
radioactivity  resulting  from  material 
stored  in  these  tanks  will  be  negligible; 
(2)  the  ruptiue  of  a  waste  release  tank 
was  analyzed  in  the  FSAR;  therefore, 
this  does  not  create  the  possibihty  of  a 
new  or  different  accident;  and  (3)  the 
margin  of  safety  is  not  reduced  because 
the  new  batch  tanks  will  have  the  same 
Technical  Specification  limits  as  those 
presently  at  the  plant 

Local  Public  Document  Room 
locations:  Fulton  City  Library.  709 
Market  Street  Fultoa  Missouri  65251 
and  the  Olin  Library  of  Washington 
University,  Skinker  and  Lindell 
Boulevards,  St.  Louis,  Missouri  6313a 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq..  Shaw.  Pittman,  Potts  & 
Trowbridge,  1800  M  Street  NW.. 
Washington,  DC.  20036. 

NRC  Branch  Chief:  B.J.  Youngblood. 

Union  Electric  Company,  Docket  50-483, 
Callaway  Plant,  Unit  No.  1,  Callaway 
County,  Missouri 

Date  of  amendment  request  October 
8,1984. 

Description  of  amendment  request 
The  purpose  of  the  proposed 
amendment  request  is  to  revise 
Technical  Specification  6.5.1.2  and 
Figure  6.2-2.  The  revision  of  Technical 
Specification  Figure  6.2-2  includes  two 
additional  positions,  and  also  revises 
Technical  Specification  6.5.1.2  to  include 
an  additional  member  to  the  On-Site 
Review  Committee  (ORC).  The  additions 
to  Figure  6.2-2  include  the  new  positions 
of  Assistant  Manager.  Administrative 
and  the  Superintendent  Outages.  The 
addition  of  the  Assistant  Manager, 
Administrative  is  designed  to  enhance 
the  effectiveness  and  capability  of  the 
Operations  Department  by  segregating 
certain  administrative  and  personnel 
matters  from  the  operation  and 
maintenance  of  the  plant.  In  the  same 
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effort  to  enhance  plant  operations  and 
maintenance,  the  Superintendent 
Outages  will  be  responsible  for  all 
aspects  of  planning  and  scheduling  plant 
outages.  While  the  amendment  request 
represents  changes  in  reporting 
relationships  and  responsibilities,  it 
does  not  represent  a  change  in  any 
organizational  commitments.  The 
addition  of  the  Assistant  Manager, 
Administrative  to  ORG  in  Technical 
Specification  6.5.1.2  is  purely 
administrative  since  the  actual 
personnel  involved  are  currently 
members  of  ORC 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  of  actions  involving  no 
significant  hazards  consideration  relates 
to  a  purely  administrative  change  to 
Technical  Specifications. 

The  revision  of  Technical 
Specification  Figure  6.2-2  to  include  two 
additional  positions,  and  also  a  revision 
to  Technical  Specification  6.5.1.2  to 
include  an  additional  member  to  the  On- 
Site  Review  Committee  (ORC)  is  purely 
administrative  and  does  not  constitute 
additional  organizational  controls  not 
presently  included  in  the  Technical 
SpeciHcations.  Furthermore,  the  actual 
personnel  involved  are  currently 
members  of  ORC.  This  request  for 
Technical  Specification  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  or  other  adverse  condition  over 
previous  evaluations;  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident  or  condition  over  previous 
evaluations;  or  involve  a  significant 
reduction  in  a  margin  of  safety.  Based 
on  this  information,  the  requested 
Technical  SpeciHcation  change  does  not 
present  a  significant  hazard 
consideration. 

Local  Public  Document  Room 
Locations:  Fulton  City  Library,  709 
Market  Street,  Fulton,  Missouri  65251 
and  the  Olin  Library  of  Washington 
University,  Skinker  and  Lindell 
Boulevards,  St  Louis.  Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq..  Shaw,  Pittman,  Potts  & 
Trowbridge,  1800  M  Street  NW., 
Washington,  D.C.  20036. 

NRC  Branch  Chief:  B.J.  Youngblood. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon.  Vennont 

Date  of  application  for  amendment- 
June  28, 1984. 


Description  of  amendment  request 
The  proposed  amendment  would  add 
Limiting  Conditions  for  Operation  and 
Surveillance  Requirements  to 
incorporate  the  requirements  of 
Appendix  J  on  the  leak  tight  integrity  of 
the  primary  reactor  containment  and 
systems  and  components  which 
penetrate  the  containment  The 
proposed  changes  were  requested  by  the 
NRC  of  all  licensees  to  bring  them  into 
conformance  with  §  50.54(o)  and 
Appendix  J  of  10  CFR  Part  50,  "Primary 
Reactor  Containment  Leakage  Testing 
for  Water-Gooled  Power  Reactors." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  The  examples  of  actions  which 
involve  no  significant  hazards 
consideration  include  a  chance  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  SpeciHcations: 
for  example,  a  more  stringent 
surveillance  requirement. 

The  changes  proposed  in  this 
application  for  amendment  are 
encompassed  by  this  example  because 
restrictions  would  be  added  to  conform 
to  the  Rules  and  Regulations  of  the 
Commission.  The  published  S  50.54(o) 
and  Appendix  J  of  10  CFR  Part  50  ensure 
that  systems  and  components  which 
penetrate  the  containment  are  tested  on 
a  regular  interval  and  the  leak  tight 
integrity  of  the  primary  reactor 
containment  is  ensured. 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
similar  to  an  example  for  which  no 
significant  hazards  consideration  exists, 
the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street  Bratleboro,  Vermont  05301. 

Attorney  for  license:  John  A.  Ritscher, 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street  Boston,  Massachusetts  02110. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request' 
September  19. 1984. 

Description  of  amendment  request 
The  proposed  change  revises  Technical 
Specification  Table  4.1-2A  to  delete  the 
requirement  to  test  control  rod  drop 


times  at  cold  shutdown.  The  current 
requirement  is  for  verifying  the  rod  drop 
time  to  be  no  more  than  1.8  seconds  to 
dashpot  entry  for  cold  conditions,  after 
a  refueling  shutdown  or  after 
maintenance  requiring  the  breach  of  the 
Reactor  Coolant  System  integrity 
(Technical  Specifications  Table  4.1-2A). 
The  assumption  of  a  specific  rod  drop 
time  at  cold  conditions  is  not 
incorporated  into  any  safety  analysis. 
To  ensure  the  availability  of  the 
negative  reactivity,  control  rod  drop 
time  veriflcation  is  necessary  only 
before  the  core  attains  critically 
following  reactor  heatup.  This 
requirement  will  be  fulfilled  by 
maintaining  the  Technical  Specifications 
provision  for  control  rod  timing  tests  at 
hot  shutdown.  Therefore,  the  cold  rod 
drop  timing  tests  can  be  eliminated 
without  compromising  plant  safety  or 
any  safety  analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  do  not  affect 
reactor  operations  or  accident  analyses 
and  have  no  radiological  consequences. 
Therefore,  operation  in  accordance  with 
the  proposed  amendment  clearly 
involves  no  significant  hazards 
consideration,  because  the  changes  will 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Accordingly,  the 
Commission  proposes  to  determine  that 
these  changes  to  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Mr.  Michael  W. 
Maupin,  Hunton  and  Williams,  Post 
Office  Box  1535,  Richmond,  Virginia 
23213. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request- 
September  5, 1984. 

Description  of  amendment  request- 
Revises  earlier  request  dated  May  2, 
1984,  which  was  noticed  in  the  Federal  . 
Register  on  June  20, 1984  (49  FR  23530  at 
23582).  The  proposed  amendments 
modify  the  earlier  proposed  containment 
tendons  in  response  to  NRC  staff 
comments.  The  revised  proposed 
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Technical  Specifications  more  nearly 
conform  to  the  Standard  Technical 
Specifications. 

Basic  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  FH  14870).  One  of  the 
examples  of  actions  likely  to  involve  no 
significant  hazards  considerations  is 
example  (ii),  a  change  which  constitutes 
an  additional  restriction,  limitation  or 
control  not  currently  found  in  the 
Technical  Specifications.  The  licensee's 
revised  submittal  meets  this  example  by 
providing  additional  limiting  conditions 
for  operation  requiring  shutdown  in  the 
event  of  certain  tendon  surveillance  test 
failures.  It  also  provides  additional 
conditions  for  conduct  of  tendon 
surveillance  testing  including  additional 
criteria  for  selection  of  tendons  tested, 
additional  criteria  for  physical  testing  of 
tendons  and  additional  criteria  for 
inspecting  sheathing  filler  grease.  These 
additional  criteria  constitute  additional 
limitations  not  presently  found  in  the 
license's  proposed  Technical 
Specifications,  therefore,  the  staff 
proposes  to  determine  that  the  proposed 
amendments  involve  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Public  Library, 
Two  Rivers,  Wisconsin. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  1800  M  Street  NW.. 
Washington,  D.C.  20036. 

NRC  Branch  Chief:  James  R.  Miller. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request 
September  7. 1984. 

Description  of  amendment  request 
The  proposed  amendments  would 
•modify  earlier  submittals  dated  April  19. 
1983  and  April  13. 1984.  Proposed  Table 
15.3.14-1  "Safe  Shutdown  Area  Fire 
Protection"  has  been  revised  to  reflect 
additional  fire  protection  sprinkler 
systems  which  are  being  installed  in  the 
plant  auxiliary  building. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  FR  14870).  One  of  the 
examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (ii),  a  change  that  constitutes 
an  additional  limitation,  restriction  or 
control  not  presently  included  in  the 


Technical  Specifications.  Table  15.3.14-1 
is  incorporated  by  reference  in  the 
Limiting  Conditions  for  Operation 
(LCOs)  proposed  in  the  earlier 
submittals.  Additions  to  the  table  such 
as  those  proposed  by  the  licensee 
expand  the  area  of  applicability  of  those 
LCOs  and  therefore  propose  additional 
controls.  Therefore,  the  staff  proposes  to 
determine  that  the  requested 
amendments  involve  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Public  Library, 
Two  Rivers,  Wisconsin. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  1880  M.  Street  NW., 
Washington,  D.C.  20036. 

NRC  Branch  Chief:  James  R.  Miller. 

Wisconsin  Electric  Power  Company. 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plants  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request 
September  25, 1984. 

Description  of  amendment  request 
The  licensee  has  requested  that  the 
effective  date  (December  31, 1984)  for 
amendments  84  and  88  to  Facility 
Operating  License  Nos.  DPR-24  and 
DPR-27  for  the  Point  Beach  Nuclear 
Plant  Units  1  and  2,  respectively  be 
delayed  until  March  1, 1985.  These 
amendments,  issued  on  April  30, 1984, 
provided  for  the  use  of  an  improved 
instrument  power  supply  system  by 
December  31, 1984.  The  Hcensee 
contends  that  installation  has  been 
delayed  and  that  startup  testing 
necessary  to  declare  the  systems 
operable  may  not  be  complete  by  the 
effective  date.  The  units  would  then  be 
required  to  shut  down. 

Basis  for  proposed  no  significant 
hazards  consideration  determipation: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  FR  14870).  One  of  the 
examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (i)  a  purely  administrative 
change  to  the  Technical  Specifications. 
In  this  instance,  the  only  change 
requested  to  already  approved 
Technical  Specifications  is  the  effective 
date.  The  effective  date  of  December  31, 
1984  was  based  on  installation 
completion  dates  projected  in  March 
1984.  The  licensee  has  indicated  that 
completion  of  installation  has  been 
delayed  and  startup  testing  to  assure 
system  operability  may  not  be 
completed  by  December  31, 1984  and 
has  requested  a  delay  of  two  months  in 
the  effective  date  of  the  Technical 


Specifications  contained  in 
Amendments  84  and  88.  The  staff  has 
determined  that  this  change  is 
administrative  in  nature  and  meets  the 
Commission's  example  (i)  of  actions 
involving  no  significant  hazards 
considerations.  Therefore,  the  staff 
proposes  to  determine  that  the  action 
involves  no  significanat  hazards 
considerations. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Public  Library, 
Two  Rivers,  Wisconsin. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  1800  M  Street  NW., 
Washington.  D.C.  20036. 

NRC  Branch  Chief:  James  R.  Miller. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant  Kewaunee  County, 
Wisconsin 

Dote  of  amendment  request  August 
24, 1983,  as  supplemented  June  29, 1984. 

Description  of  amendment  request 
The  request  for  amendment  was  initially 
noticed  on  October  26, 1983  48  FR  49598. 
This  action  would  provide  a  definition 
of  the  term  "OPERABLE"  in  the 
Kewaimee  Plant  Technical 
Specifications.  The  licensee  responded 
to  an  NRC  request  in  submitting  this 
proposed  amendment  The  proposed 
amendment  conforms  to  the  NRC 
request  and  provides  for  a  revised 
definition  that  is  more  restrictive  in  that 
it  extends  the  definition  to  include 
systems  that  are  associated  with  the 
system  in  question. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (46  FR 
14870).  The  examples  of  actions 
involving  no  significant  hazards 
consideration  include  actions  which  are 
purely  administrative  changes  to  the 
Technical  Specifications,  and  changes 
that  constitute  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications. 

The  changes  proposed  in  the 
application  for  amendment  are 
encompassed  by  these  examples  in  that: 
(1)  The  guidance  provided  by  NRC  and 
proposed  in  the  amendment  for  the 
revised  definition  of  the  term 
"OPERABLE"  is  more  restrictive  in  that 
the  operability  of  systems  associated 
with  the  system  must  also  now  be 
considered:  and  (2)  the  resulting  format 
and  editorial  changes  are  purely 
administrative  changes.  Therefore,  since 
the  application  for  amendment  involves 
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proposed  changes  that  are  similar  to  the 
example  for  which  no  signiHcant 
hazards  consideration  exists,  the  staff 
has  made  a  proposed  determination  that 
the  apphcation  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Steven  E. 
Keane,  Esquire,  Foley  and  Lardner,  777 
East  Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53202. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  5O-30S,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request: 
Septembo'  13, 1984. 

Description  of  amendment  request: 
This  amendment  responds  to  NRC 
Generic  Letter  84-13  as  related  to  the 
deletion  of  the  list  of  snubbers  from  the 
Kewaunee  Technical  SpeciRcations 
(TS).  Changes  are  also  made  in  the 
snubber  TS  by  deleting  obsolete 
references  to  the  initital  snubber 
inspection.  The  language  of  the  TS  is 
also  changed  to  relate  to  the  TS  to 
safety-related  snubbers  only. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  the  standards  in  10 
CFR  5092  by  providing  certain  examples 
(48  FR 14870)  of  actions  likely  to  involve 
no  significant  hazards  considerations. 
One  example  of  actions  involving  no 
significant  hazards  consideration  is  a 
change  that  relates  to  "(i)  A  purely 
administrative  change  to  Technical 
Specifications:  For  example,  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correction  of 
an  error  or  a  change  in  nomenclature." 

The  licensee  has  proposed  to  delete 
an  unneeded  table  of  snubbers,  to 
change  the  Table  of  Contents  and  make 
corrections  to  delete  an  obsolete 
requirement  and  relate  the  existing 
requirements  to  safety-related 
equipment  only,  in  the  Technical 
Specifications.  This  requested  change  is 
similar  to  the  Conunission's  example  (i) 
and  is  intended  to  achieve  consistency 
of  the  Table  of  Contents  with  the 
Technical  S(>ecification8  and  to  make 
needed  corrections  in  the  Technical 
Specifications. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
similar  to  an  example  for  which  no 
significant  hazards  consideration  exists, 
the  staff  has  made  a  proposed 
determination  that  the  application  for 


amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Steven  E. 
Keane,  Esquire,  Foley  and  Lardner,  777 
East  Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53202. 

NRC  Branch  Chief  Steven  A.  Varga. 

PREVIOUSLY  PUBUSHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNinCANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this 
regxilar  monthly  notice.  They  are 
repeated  here  because  the  monthly 
notice  lists  all  amendments  proposed  to 
be  issued  involving  no  significant 
hazards  consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Commonwealth  Edison  Company, 
Docket  No.  374,  LaSalle  County  Station, 
Unit  2,  LaSalle  County.  Illinois 

Date  of  amendment  request: 
September  25, 1984. 

Brief  description  of  amendment:  The 
amendment  would  change  the  LaSalle 
Unit  2  Technical  Specifications  to  reflect 
a  reactor  scram  on  low  control  rod  drive 
pump  discharge  pressure  modification 
as  required  for  completion  by  License 
Condition  2.C.(7). 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  24, 
1984  (49  FR  42810). 

Expiration  date  of  individual  notice: 
November  23, 1984. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Ogelsby,  Illinois  61348. 

Florida  Power  and  Light  Company,  et  al.. 
Docket  No.  50-389,  St.  Lucie  Plant,  Unit 
No.  2,  St  Lucie  County,  Florida 

Date  of  amendment  request:  October 
19. 1984. 

Brief  description  of  amendment: 
Amendment  would  change  the 
nomenclature  in  the  Technical 
Specifications,  Tables  3.6-1  and  3.6-2, 
because  newly  installed  valves  in  the 
plant,  as  replacements  or  additional 
valves,  will  carry  different  tag  numbers. 


These  new  valves  will  be  qualified  to 
the  same  standards  as  those  currently 
installed  and  will  be  tested  in 
accordance  with  approved  technical 
specifications. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  29, 
1984  (49  FR  43517). 

Expiration  date  of  individual  notice: 
November  28, 1984. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  33450. 

Southern  California  Edison  Company, 
Docket  No.  50-206,  San  Onofre  Nuclear 
Generating  Statiqn,  Unit  No.  1,  San 
Diego  County,  California 

Date  of  amendment  request: 
September  20, 1984,  as  supported  August 
14, 1984. 

Brief  description  of  amendment:  The 
amendment  would  incorporate  a  license 
condition  which  modifies  the 
implementation  schedule  for  the  post- 
accident  sampling  system. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  22, 
1984  (49  FR  41300). 

Expiration  date  of  individual  notice: 
November  21, 1984. 

Local  Public  Document  Room 
location:  San  Clemente  Branch  Library, 
242  Avenida  Del  Mar,  San  Clemente, 
California  92672. 

The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request: 
September  25, 1981,  (Item  1  only),  as 
supplemented  September  26, 1983,  and 
September  11, 1984. 

Description  of  amendment  request: 
The  proposed  amendment  submitted  by 
application  dated  September  25, 1981 
(Item  1  only),  as  supplemented  through 
September  26, 1983,  was  considered  for 
issuance  as  discussed  at  49  FR  17875. 
Subsequently,  the  proposed  amendment 
was  modified  further  on  September  11, 
1984.  The  proposed  amendment  would 
delete  valves  MS  603A  and  MS  611A  in 
the  steam  generator  drain  lines  from  the 
listing  of  containment  isolation  valves 
that  must  be  demonstrated  operable  by 
periodic  surveillance  tests  (Table  3.6-2. 
Part  C,  Appendix  A  Technical 
Specifications).  The  proposed 
amendment  would  also  remove  the 
restriction  to  intermittent  operation 
under  administrative  control  applicable 
to  valves  MS  603  and  MS  611,  add  an 
isolation  time  requirement  for  these 
valves,  and  relocate  their  listing  in 
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Table  3.0-2  from  Part  C  to  Part  A. 
Valves  MS  603  and  MS  611  also  are  in 
the  steam  generator  drain  lines.  The 
proposed  amendment  would  be  effective 
upon  completion  of  proposed 
modifications  to  the  steam-generator 
blowdown  system. 

The  original  design  for  the  Davis- 
Besse  facility  allowed  for  the  periodic 
draining  of  the  steam  generators  to 
control  the  accumulation  of  solids  in  the 
once-through  steam  generators  (OTSG). 
The  system  could  also  be  used  for 
blowdown  of  the  OTSG  at  power  on  an 
intermittent  basis  under  administrative 
control.  An  arrangement  of  two  valves 
in  parallel  on  each  OTSG  drain  line  was 
used  to  provide  for  pressure  reduction, 
flow  control,  and  containment  isolation. 
The  valves  allowed  for  remote  manual 
operation  under  administrative  control. 

To  provide  improved  chemistry 
control  in  the  OTSG,  a  new  blowdown 
system  is  being  installed  which  will 
permit  OTSG  blowdown  to  be  used  at 
any  power  level  on  a  continuous  basis, 
if  necessary.  The  improved  circulation 
from  the  OTSG  to  the  main  condenser 
and  then  to  the  polishing  demineralizers 
will  remove  dissolved  and  suspended 
solids,  and,  thereby,  improve  water 
quality. 

In  the  new  system,  valves  MS  603A 
and  MS  611A  and  associated  piping  will 
be  deleted  and  valves  MS  603  and  MS 
611  (which  are  in  parallel  with  MS  603A 
and  MS  611A)  will  be  provided  with  an 
automatic  steam  and  feedwater  rupture 
control  system  (SFRCS)  closure  signal  to 
isolate  the  OTSG  in  the  event  of  a  loss 
of  main  feedwater  or  a  rupture  of  a  main 
stem  line  or  feedwater  line.  In  the  new 
system,  these  valves  will  provide  only 
the  containment  isolation  function 
described  with  a  maximum  isolation 
time  of  80  seconds.  A  control  valve  will 
be  installed  in  each  OTSG  drain  line 
near  the  condenser  inlet  to  provide 
pressure  reduction  and  flow  control 
previously  provided  by  valves  MS  603A 
and  MS  611A.  With  this  new  system,  the 
drain  lines  could  be  full  and  pressurized 
up  to  the  control  valve  at  all  times  when 
there  is  no  SFRCS  signal  to  valves  MS 
603  and  MS  611. 

With  the  new  system,  portions  of  lines 
outside  containment,  which  previously 
were  pressurized  only  intermittently, 
can  be  pressurized  continuously  at  any 
power  level.  This  change  does, 
therefore,  result  in  an  increase  in  the 
probability  of  a  rupture  of  these  lines 
because  of  the  increased  amount  of  time 
the  lines  would  be  pressurized.  The 
consequences  of  such  a  rupture, 
however,  are  not  likely  to  be  altered 
materially  with  the  new  system. 


Date  of  publication  of  individual 
notice  in  Federal  Register  November  2, 
1984,  49  FR  44169. 

Expiration  date  of  individual  notice: 
December  3, 1984. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  30-day  period  since 
publication  of  the  last  monthly  notice, 
the  Commission  has  issued  the  following 
amendments.  The  Conunission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  enviroimiental  assessment 
udner  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C., 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 


Alabama  Power  Company,  Docket  Nos. 
50-348  and  50-364,  Joseph  M.  Farley 
Nuclear  Plant,  Unit  Nos.  1  and  2. 
Houston  County,  Alabama 

Date  of  application  for  amendments: 
April  10, 1984. 

Brief  description  of  amendments: 
Technical  Specifications  for  the  reactor 
coolant  system  pressure  isolation  valves 
(PIV's)  allowable  leakage  criteria  are 
modified  to  conform  to  recent 
Commission  guidance.  The  Farley  1  and 
2  Technical  Specifications  are 
standardized  including  the  number  and 
identification  of  PIV's  to  be  tested. 

Date  of  issuance:  October  15, 1984. 

Effective  date:  October  15. 1984. 

Amendment  Nos.  50  and  41. 

Facilities  Operating  License  Nos. 
NPF-2  and  NPF-8.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  20, 1984  (49  FR  25351). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  15, 
1984. 

No  significant  hazards  consideration 
comments  received. 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street 
Dothan,  Alabama  36303. 

Alabama  Power  Company,  Docket  Nos. 
50-348  and  50-364,  Joseph  M.  Farley 
Nuclear  Plant  Unit  Nos.  1  and  2, 
Houston  County,  Alabama 

Date  of  application  for  amendments: 
August  17, 1984. 

Brief  description  of  amendments:  The 
Technical  Specifications  are  changed  to 
delete  "during  shutdown"  from 
surveillance  testing  to  allow  scheduling 
of  the  surveillance  without  requiring  a 
plant  shutdown  on  October  10, 1984. 

Date  of  issuance:  October  17, 1984. 

Effective  date:  October  17, 1984. 

Amendment  Nos.:  51  and  No.  42. 

Facilities  Operating  License  Nos. 
NPF-2  and  NPF-8.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  11, 1984  (49  FR 
35702). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  17, 
1984. 

No  signfiicant  hazards  consideration 
comments,  received. 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street 
Dothan,  Alabama  36303. 
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Alabama  Power  Company,  Docksl  Nos. 
50-348  and  50-384,  loseph  M.  Farley 
Nuclear  Plant,  Unit  No«.  1  and  Z, 
Houston  County,  Alabama 

Date  of  application  for  amendments: 
March  30, 1984,  supplemented  Mary  29, 
1984. 

Brief  description  of  amendments: 
Technical  Specification  values  for 
reload  fuel  maximum  enrichment  are 
increased  from  3.5  weight  percent  to  4.3 
weight  percent  U-235. 

Date  of  issuance:  November  8. 1984. 

Effective  date:  November  8, 1984. 

Amendment  Nos.  52  and  43. 

Facilities  Operating  License  Nos. 
NPF-2  and  NPF-8.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  24, 1984  (49  FR  29903). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  8. 
1984. 

No  Significant  hazards  consideration 
comments  were  received:  No 

Local  Public  Document  Room 
location:  Geoge  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street, 
Dothan,  Alabama  36303 

Alabama  Power  Company,  Docket  Nos. 
50-348  and  50-364.  foseph  M.  Farley 
Nuclear  Plant,  Unit  Nos.  1  and  2, 
Houston  County,  Alabama. 

Date  of  application  for  amendments: 
May  14, 1984. 

Brief  description  of  amendments: 
Technical  Specifications,  Section  6 
Administrative  Controls,  are  revised  to 
reflect  changes  in  the  title  of  the  Vice 
President  Nuclear  Generation  to  be 
Senior  Vice  President  and  to  eliminate 
the  former  management  position. 

Date  of  issuance:  November  13, 1984. 

Effective  date:  November  13, 1984. 

Amendment  Nos.:  53  and  44. 

Facilities  Operating  License  Nos. 
NPP-2  and  NPF-8.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  20, 1984  (49  FR  25352). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  13, 
1984. 

No  significant  hazards  consideration 
comments  were  received. 

Local  Public  Documents  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street, 
Dothan.  Alabama  36303. 

Arkansas  Power  and  Light  Copipany, 
Docket  No.  50-313,  Arkansas  Nuclear 
One,  Unit  No.  1,  Pope  Cotmty,  Arkansas 

Date  of  application  for  amendment 
June  15, 19^. 


Brief  description  of  amendment  The 
amendment  revises  the  testing 
requirements  for  hydraulic  shock 
suppressors  (snubbers)  and  adds  new 
requirements  for  mechanical  snubber 
operability  and  testing  to  ensure  that 
these  devices  are  operable. 

Date  of  issuance:  October  15, 1984. 

Effective  date:  October  15, 1984. 

Amendment  Nos.  84. 

Facility  derating  License  No.  DPR- 
51.  Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  22, 1984  (49  FR  33355) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  15, 
1984. 

No  significant  hazards  consideration 
comments  received.  No. 

Local  Public  Documents  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
73801. 

Arkansas  Power  and  Light  Company, 
Docket  No.  50-313,  Arkansas  Nuclear 
One,  Unit  No.  1,  Pope  County,  Arkansas 

Date  of  application  for  amendment 
August  13, 1984. 

Brief  description  of  amendment  The 
amendment  modifies  the  ANO-1  TS  for 
Steam  Generator  Surveillance  to  (1) 
provide  clarity,  (2)  modify  the 
designation  of  those  areas  identified  as 
special  areas  in  the  steam  generator 
where  imperfections  have  been 
previously  found  and  (3)  allow  the 
sleeving  of  ten  steam  generator  tubes  as 
part  of  a  demonstration  program. 

Date  of  issuance:  November  8, 1984. 

Effective  date:  November  8, 1984. 

Amendment  No.  86. 

Facility  Operating  License  No.  DPR- 
51.  Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28, 1984  (49  FR 
38391  and  38392). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  8, 
1984. 

No  significant  hazards  consideration 
comments  were  received.  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
73801. 

Arkansas  Power  and  Light  Company, 
Docket  Nos.  50-313  and  50-368. 
Arkansas  Nuclear  One.  Units  1  and  2, 
Pope  County,  Ariiansas 

Date  of  application  for  amendments: 
March  16. 1984. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 


Specifications  to  incorporate 
administrative  controls  for  shift 
overtime  for  all  plant  staff  performing 
safety-related  functions  in  accordance 
with  NRC  Generic  Letter  82-16.  These 
amendments  are  in  partial  response  to 
the  March  16, 1984,  application.  The 
other  items  contained  in  the  application 
are  being  considered  separately. 

Date  of  issuance:  October  29, 1984. 

Effective  dote:  October  29, 1984. 

Amendment  Nos.:  85  and  57. 

Facility  Operating  License  Nos.  DPR- 
51  and NPF-6.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  23, 1984  (49  FR  21825). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  29. 
1984. 

No  significant  hazards  consideartion 
comments  received:  None. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Boston  Edison  Company,  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth.  Massachusetts 

Date  of  application  for  amendments: 
August  9, 1984.  as  amended  September 
21,  and  October  19. 1984. 

Brief  description  of  amendment 
These  changes  to  the  Technical 
Specifictions  incorporate  limiting 
conditions  of  operation  of,  and 
calibration  requirements  for, 
instrumentation  added  in  accordance 
with  Regulatory  Guide  1.97  and 
NUREG-0737,  Items  II.F.1.1,  3,  4,  and  5. 
The  instruments  measure  temperatures 
in  the  torus  suppression  pool  and 
monitor  certain  parameters  in  a  post- 
accident  situation. 

Date  of  issuance:  November  7, 1984. 

Effective  date:  November  7, 1984. 

Amendment  No.:  83. 

Facility  Operating  License  Nos.  DPR- 
35.  Amendment  revised  the  Technical 
Specifictions. 

Date  of  initial  notice  in  Fcdural 
Register  August  22, 1984  (49  FR  33357). 

Subsequent  to  the  initial  notice  in  the 
Federal  Register,  the  Boston  Edison 
Company,  by  letters  dated  September  21 
and  October  19, 1984,  revised  its 
submittal.  These  revisions  substituted 
note  (1)  for  note  (7)  in  Table  3.2.F  for  the 
following  instrument  channels: 
Suppression  Chamber  Water 
Temperature,  Torus  Water  Level  (wide 
range),  Containment  Pressure  (high 
range),  and  Containment  Pressure  (low 
range).  For  these  instruments,  note  1  is 
the  more  consistent  with  staff  guidance 
in  that  it  requires  restoration  of  an 


I- 
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inoperable  channel  within  30  days, 
whereas  note  7  does  not  impose  a 
definite  time  limit  for  such  restoration. 
The  minimum  number  of  operable 
instrument  channels  for  Containment 
High  Radiation  (drywell)  called  for  in 
Table  3.2.F  was  increased  from  one  to 
two  to  meet  the  Commission's 
requirement  stated  in  NUREG-0737, 
Item  II.F.1-3.  The  proposed  addition  to 
Table  3.2.F  for  Containment  High 
Radiation  (Torus)  was  deleted  since  the 
Commission  does  not  require  this 
measiu^ment  to  be  made. 

These  revisions  are  within  the  scope 
of  the  original  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  7, 
1984. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  North 
Street,  Plymouth,  Massachusetts  02360. 

Carolina  Power  k  Light  Company, 
Docket  No*.  50-325  and  50-324, 
Brunstvick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendment 
June  13, 1984. 

Brief  description  of  amendment  The 
amendments  revise  the  Technical 
Specifications  to  reduce  the  minimum 
permitted  water  height  covering  spent 
fuel  in  the  spent  fuel  pool. 

Date  of  issuance:  October  25, 1984. 

Effective  date:  October  25, 1984. 

Amendment  Nos.:  T7  and  104. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  22, 1984  (49  FR  33359). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  25, 
1984. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Southport,  Brunswick  County 
Library.  109  W.  Moore  Street.  Southport. 
North  Carolina  28461. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  La  Salle 
County  Station,  Units  1  and  2.  La  Salle 
County.  Illinois 

Date  of  amendment  request:  July  25. 
1984. 

Brief  Description  of  amendment 
request  These  amendments  revise  the 
La  Salle  County  Station,  Units  1  and  2 
Technical  Specifications  to  modify  limits 
on  monitors  in  accordance  with 
guidance  in  Generic  Letter  No.  83-36, 


"NUREG-0737  Technical  Specification." 
The  action  statements  for  the  accident 
monitoring  instrumentation  for  (1) 
Drywell  Hydrogen  Monitors,  (2)  Primary 
Containment  Gross  Radiation,  and  (3) 
Noble  Gas  Monitors  are  modified  as 
provided  by  Generic  Letter  83-36. 

Date  of  issuance:  November  9, 1984. 

Effective  date:  November  9, 1984. 

Amendment  Nos.:  19  and  5. 

Facility  Operating  Licenses  Nos. 
NFP-11  andNFP-18.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28, 1984  (49  FR 
38390). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  9, 
1984. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Oglesby.  Illinois  61348. 

Dairyland  Power  Cooperative,  Docket 
No.  50-409,  La  Crosse  Boiling  Water 
Reactor,  Vernon  County,  Wisconsin 

Date  of  application  for  amendment 
October  29, 1982  and  June  8, 1983,  as 
revised  on  January  19  and  23, 1984. 

Description:  The  amendment  modifies 
the  Appendix  A  Technical 
Specifications  by  incorporating 
radiological  effluent  technical 
specifications  and  certain  other 
administrative  changes  to  clarify 
existing  technical  specifications 
regarding  actions  to  be  taken  when  a 
nuclear  instrumentation  channel 
becomes  inoperable. 

Date  of  Issuance:  October  18, 1984. 

Effective  date:  180  days  from  the  date 
of  its  issuance. 

Amendment  No.:  36. 

Provisional  Operating  License  No. 
DPR-45.  Amendment  revised  Appendix 
A  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  23, 1983  (48  FR  38400) 
October  26, 1983  (48  FR  49584),  and  June 
20, 1984  (49  FR  25358). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  Safety 
Evaluations  dated  October  18, 1984. 

No  Significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  La  Crosse  Public  Library,  800 
Main  Street,  La  Crosse,  Wisconsin 
54601. 

Duquesne  light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  application  for  amendment 
July  14. 1983  and  May  7, 1984. 


Brief  description  of  amendment  The 
amendment  chanjjes  the  Technical 
Specifications  for  Beaver  Valley  Unit 
No.  1  to  (1)  allow  continued  plant 
operation  with  one  air  lock  door 
inoperable  under  certain  conditions.  (2) 
add  new  surveillance  requirements  to 
the  emergency  air  lock,  and  (3)  change 
the  existing  air  lock  surveillance 
requirements.  In  addition,  the 
amendment  also  corrects  a 
typographical  error  on  Page  Va  6-10  of 
the  Technical  Specifications. 
Date  of  Issuance:  November  8. 1984. 
Effective  date:  November  a  1984. 
Amendment  Noj  82. 
Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  2a  1983  (48  FR  49585) 
and  July  24, 1984  (49  FR  29906). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  8, 
1984. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Duquesne  Light  Company.  Docket  No. 
50-334.  Beaver  Valley  Power  Station. 
Unit  No.  1,  Shippingport.  Pennsylvania 

Date  of  application  for  amendment 
July  14. 1983  and  supplemented  by  letter 
dated  September  22. 1963  and  July  3. 
1984. 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
Specifications  for  Beaver  Valley  Unit 
No.  1  to  clarify  conditions  under  which 
the  safety  action  of  protection  system 
channels  are  manually  bypassed  or 
blocked  by  the  protection  system  logic. 

Date  of  Issuance:  November  13, 1984. 

Effective  date:  November  13. 1984. 

Amendment  No.:  83. 

Facility  Operating  License  No.  DPR- 
86.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  26, 1983  (48  FR  49585) 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  13, 
1984. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 
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Fkwkla  Powar  ud  Light  Company,  et  al.. 
Docket  No.  50-389.  St.  Lude  Plant.  Unit 
Na  2,  St  Lude  County,  Florida. 

Date  of  application  of  amendment 
June  4. 1984. 

Brief  description  of  amendment  The 
amendment  changed  the  Technical 
Specifications  and  authorized  the 
licensee  to  operate  the  St.  Lucie  Plant, 
Unit  No.  2.  for  Cyde  2. 

Date  of  Issuance:  November  9, 1984. 

Effective  date:  November  9, 1984. 

Amendment  No.:  8. 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  24. 1984  (49  PR  29902  at 
29909). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  9. 
1984. 

No  Significant  hazards  consideration 
comments  received.  No  comments  were 
received. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Ft. 
Pierce,  Florida. 

Florida  Poww  and  light  Company, 
Dodcet  Noe.  50-250  and  50-251,  Turkey 
Point,  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
June  15, 1984. 

Brief  description  of  amendments:  The 
amendments  revise  Appendix  A  of  the 
Technical  Specifications  for  the  TMI 
Items  in  our  Generic  Letter  83-37  dated 
November  1, 1983. 

Date  of  Issuance:  October  17. 1984. 

Effective  date:  October  17. 1984. 

Amendment  Nos.:  110  and  104. 

Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  22. 1984  (49  FR  33364). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  17, 
1984. 

No  significant  hazards  consideration 
comments  have  been  received. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami,  Florida  33199. 

Florida  Power  Corporation,  et  aL, 
Dodiet  No.  50-302.  Crystal  River  Unit 
Na  S  Nudear  Generating  Plant,  Citrus 
County.  Florida 

Date  of  application  for  amendment 
February  24. 1984. 

Brief  description  of  amendment  This 
amendment  changes  the  Technical 


Specifications  to  allow  increasing  the  U- 
235  enrichment  limit  in  the  high  density 
fuel  storage  racks. 

Date  of  issuance:  November  8, 1984. 

Effective  date:  November  8. 1984. 

Amendment  No.:  72. 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  23. 1984  (49  FR  21830). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  8, 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River, 
Florida 

GPU  Nudear  Corporation,  Docket  No. 
50-219.  Oyster  Creek  Nudear 
Generating  Station.  Ocean  County.  New 
Jersey 

Date  of  application  for  amendment 
August  28, 1984  as  supplemented 
September  7, 1984. 

Brief  descripton  of  amendment  The 
amendment  to  Technical  Specification 
Section  5.3.1.E  would  remove  the  weight 
limitation  of  the  spent  fuel  shipping 
cask. 

Date  of  Issuance:  October  29, 1984. 

Effective  date:  October  29. 1984. 

Amendment  No.:  77. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28, 1984  (49  FR 
38400). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  29, 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room:  Ocean 
County  Library,  101  Washington  Street, 
Toms  River,  New  Jersey  08753 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289,  Three  Mile  Island  Nudear 
Station,  Unite  No.  1,  Dauphin  County, 
Petmsylvania 

Date  of  amendment  request  June  4, 
1984.  as  supplemented  August  8, 1984. 

Brief  description  of  amendment  This 
amendment  corrects  a  clerical  error  in 
TS  3.6.7  by  changing  'Hot  Standby"  to 
"Hot  Shutdown";  adds  a  conmient  to  TS 
Table  4.1-1  to  include  independent 
testing  of  the  shunt  trip  and 
undervoltage  trip  features;  deletes  TS 
6.15  on  environmental  qualification  that 
has  been  superseded  by  10  CFR  50.49; 
and  revises  TS  6.16  to  cover  the  Post 


Accident  Sampling  Program  by  adding 
Particulate  Sampling,  Reactor  Coolant 
Sampling  and  Contaiiunent  Atmosphere 
Sampling. 

Date  of  issuance:  October  31, 1984. 

Effective  date:  October  31. 1984. 

Amendment  No.  102. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  22, 1984  (49  FR  33365). 

The  Commission's  related  evalution  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  31, 1984. 

No  significant  hazards  consideration 
conmients  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center.  Linn  County,  Iowa 

Data  of  application  for  amendment 
July  20 1983,  as  supplemented  January  27 
and  August  8, 1984. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  and  the  bases  to  permit 
operation  of  the  Residual  Heat  Removal 
(RHR)  system  with  reduced  water  flow 
and  corrects  a  discrepancy  between  the 
bases  to  the  Technical  Specifications 
and  the  Updated  Final  Safety  Analysis 
Report  (UFSAR)  for  DAEC. 

Date  of  issuance:  October  29, 1984. 

Effective  date:  October  29, 1984. 

Amendment  No.:  108. 

Facility  Operating  License  No.  DPR- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  25, 1984  (49  FR  17863).      ' 
Subsequent  to  the  initial  notice  in  the 
Federal  Register,  the  license,  by  letter 
dated  August  8, 1984,  submitted  a  non- 
proprietary version  of  the  subject 
application  which  falls  within  the  scope 
of  the  original  notice 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  29, 
1984. 

No  significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
426  Third  Avenue,  S.E.,  Cedar  Rapids, 
Iowa  52401. 
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Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-220,  Nine  Mile  Point 
Nudear  Station,  Unit  No,  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment 
January  31. 1984. 

Brief  Description  of  amendment  The 
revision  to  the  Technical  Specifications 
makes  changes  to  Section  6.0, 
"Administrative  Controls." 

Date  of  issuance:  October  29, 1984. 

Effective  date:  October  29, 1984. 

Amendment  No.:  65. 

Facility  Operating  License  No.  DPR- 
63.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  25, 1984  49  FR  1786& 

■file  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  29, 
1984 

No  significant  hazards  consideration 
comments  received:  No. 

Loco!  Public  Document  Room 
location:  State  University  College  at 
Oswego,  Penfield  Library-Documents, 
Oswego.  New  York  13126. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nudear  Station,  Unit  No.  1,  Oswego 
County,  New  York 

Date  application  for  amendment: 
March  2. 1979,  superseded  by  submittal 
dated  February  1. 1984. 

Brief  description  of  amendment  The 
amendment  revises  tlie  Technical 
Specifications  to  add  Limiting 
Conditions  for  Operating  and 
surveillance  requirements  for 
Radiological  Effiuents. 
Date  of  Issuance:  November  2. 1984. 
Effective  date:  January  1. 1985. 
Amendment  No.:  66. 
Facility  Operating  License  No.  DPR- 
63:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  21, 1983  (48  FR 
43140)  and  August  22, 1984  (49  FR  33366) 
The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  2, 
1984. 

No  significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  State  University  College  at 
Oswego,  Penfield-Documents,  Oswego, 
New  York  13126. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station.  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment 
April  13, 1984,  as  supplemented  August 
3,1984. 


Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specification  to  add  Limiting  Conditions 
for  Operation  and  surveillance 
requirements  for  the  equipment  that 
provides  automatic  initiation  of  the 
diesel  generators. 

Date  of  issuance:  November  9, 1984. 

Effective  date:  November  9. 1984. 

Amendment  No.:  67. 

Facility  Operating  License  No.  DPR- 
63.  Amendment  revised  the  Technical 
Spedfications. 

Date  of  initial  notice  in  Federal 
Register  September  28. 1984  (49  FR 
38403). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  9, 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  State  University  College  at 
Oswego,  Penfield  Library-Documents,- 
Oswego,  New  York  13126. 

Nortiieast  Nudear  Energy  Company 
(NNECO),  Docket  No.  50-245,  Millstone 
Nuclear  Genacating  Station,  Unit  No.  1, 
New  London  County,  Connecticut 

Date  of  application  for  Amendment 
July  17, 1984. 

Brief  description  of  amendment  The 
Technical  Specification  changes 
proposed  by  the  amendment  request 
modify  the  Appendix  A  Technical 
Specifications  to  lower  the  primary 
containment  oxygen  concentration  from 
5%  to  4%  and  further  limit  the  amount  of 
oxygen  in  the  containment  drywell  and 
wetwell  to  assure  sufficient  inerting 
(nitrogen  inerted)  to  prevent 
combustible  gas  mixtures  due  to 
hydrogen  generation  following  LOCAs. 
Date  of  issuance:  November  1, 1984. 
Effective  date:  November  1, 1984. 
Amendment  No.  101. 
Provisional  Operating  License  No. 
DPR-21.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28, 1984  (49  FR 
38406). 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  1, 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  Rope 
Ferry  Road,  Route  156,  Waterford, 
Connecticut  06385. 


Noitfiem  States  Power  Company, 
Docket  No.  50-263.  Monticello  Nudear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment 
May  29. 1984.  as  supplemented  August 
16, 1984. 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
Specifications  to  add  surveillance  and 
operability  requirements  for  the  residual 
heat  removal  (RHR)  intertie  line  valves 
and  add  limitations  on  use  of  the  intertie 
line.  This  amendment  also  deletes 
Technical  Specifications  pertaining  to 
the  recirculation  system  crosstie  lines. 
which  have  been  removed. 
Date  of  Issuance:  October  31, 1984. 
Effective  date:  October  31. 1984. 
Amendment  No.:  27. 
Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28. 1984  49  FR 
38404. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  31, 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Environmental  Conservation 
Library.  Minneapolis  Public  Library.  300 
Nicollet  Man,  Minneapolis,  Minnesota. 

Northern  States  Power  Company, 
Docket  No.  50-263.  MoaticeUo  Nudear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment 
August  17, 1984. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  (TSs)  to  reOect  the  use  of 
hybrid  design  hafnium  control  rod 
assemblies.  "Hiese  assemblies  will  be 
used  to  replace  standard  control  rod 
assemblies  during  the  current  Monticello 
refueling  outage. 

The  other  change  pertaining  to  site 
boundaries  proposed  in  the  August  17. 
1984  application  is  being  handled  by 
separate  action. 

Date  of  issuance:  November  2, 1984. 

Effective  date:  November  2. 1984. 

Amendment  No.:  28. 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28, 1964  (49  FR 
38405). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
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Safety  Evaluation  dated  November  2, 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Environmental  Conservation 
Library.  Minneapolis  Public  Library.  300 
Nicollet  Mall,  Minneapolis,  Minnesota. 

Northem  States  Power  Company. 
Docket  No.  50-282  Prairie  Island  Nuclear 
Generating  Plant,  Unit  No.  1,  Goodhue 
County,  Minnesota 

Date  of  application  for  amendment 
July  9. 1984. 

Description  of  amendment  This 
amendment  adds  a  Technical 
Specification  which  considers  the  steam 
generator  having  three  tubes  containing 
defects  in  the  tube  sheet  region  to  be 
operable. 

Date  of  issuance:  October  18, 1984. 

Effective  date:  October  18, 1984. 

Amendment  No.:  71. 

Facility  Operating  License  No.  DPR- 
42.  Amendment  revised  the  Technical 
Specifications. 

No  significant  hazards  consideration 
comments  received:  No. 

Date  of  initial  notice  in  Federal 
Register.  July  24, 1984  (49  FR  29915). 

The  Commission  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  5, 1984. 

Local  Public  Document  Room 
location:  Environmental  Conservation 
Library,  Minneapolis  Public  Library,  300 
Nicollet  Mall,  Miimeapolis,  Minnesota. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company. 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Docketo  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station.  Units 
Nos.  2  and  3.  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
April  12. 1984 

Brief  description  of  amendments: 
These  amendments  modify  surveillance 
requirements  for  the  station  batteries 
(dc  emergency  power). 

Date  of  issuance:  November  9. 1984. 

Effective  date:  November  9, 1984. 

Amendments  Nos.:  103  and  105. 

Facility  Operating  Licenses  Nos. 
DPR-44  andDPR-56.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  July  24, 1984  (49  FR  29917). 

The  Commission  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  9, 1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Conunonwealth  and 


Walnut  Streets,  Harrisburg. 
Pennsylvania. 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344.  Trojan  Nuclear 
Plant,  Columbia  County.  Oregon 

Date  of  application  for  amendment 
July  13.  1984. 

Brief  description  of  amendment  The 
amendment  corrects  the  height  of  the 
meteorological  instruments  on  the  tower 
and  revises  the  necessary  remote 
shutdown  instrumentation. 

Date  of  issuance:  October  24, 1984. 

Effective  date:  October  24. 1984. 

Amendment  No.:  96. 

Facility  Operating  License  No.  NPF-1. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  22, 1984  (49  FR  33353  at 
33369). 

The  Commission  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  24, 1984. 

No  significant  hazards  consideration 
comments  received:  No  comments 
received. 

Location  of  Local  Public  Document 
Room:  Multnomah  County  Library,  801 
S.W.  10th  Avenue,  Portland.  Oregon. 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344.  Trojan  Nuclear 
Plant,  Coliunbia  County,  Oregon 

Date  of  application  of  amendment 
July  13.  1984. 

Brief  description  of  amendment  The 
amendment  makes  numerous  changes  to 
reporting  requirements  to  conform  to 
revised  10  CFR  50.72  and  new  9  50.73; 
adds  a  requirement  to  report  challenges 
and  failures  of  pressurizer  power- 
operated  relief  valves  and  safety  valves; 
revises  the  schedule  for  reporting  any 
degradation  of  control  building 
connection  bolts;  and  changes  the  title 
of  the  off-site  (corporate)  review 
committee. 

Date  of  issuance:  October  30, 1984. 

Effective  date:  October  30. 1984. 

Amendment  No.:  97. 

Facility  Operating  License  No.  NPF- 
11:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  22. 1984  (49  FR  33353  at 
33368). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  30, 
1984. 

No  significant  hazards  consideration 
comments  received:  No  comments 
received. 

Local  Public  Document  Room 
location:  Multnomah  County  Library, 
801  S.  W.  10th  Avenue.  Portland. 
Oregon. 


Public  Service  Company  of  Colorado, 
Docket  No.  50-267,  Fort  St.  Vrain 
Nuclear  Generating  Station,  Platteville, 
Colorado 

Date  of  application  for  amendment 
May  10, 1984. 

Brief  description  of  amendment 
Modification  of  the  sampling  and 
analysis  requirements  for  secondary 
coolant  radioactivity  described  in  the 
Technical  Specifications.  Daily  sampling 
is  now  required  when  the  activity 
increases  to  10%  of  the  limit  instead  of 
the  25%  value  previously  imposed  while 
daily  sampling  is  no  longer  required  if 
the  activity  increases  by  25%  over  an 
equilibrium  value. 

Date  of  issuance:  October  26, 1984. 

Effective  date:  October  26. 1984. 

Amendment  No.:  44. 

Facility  Operating  License  No.  DPR- 
34.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12. 1984  (49  FR  25372). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  26, 
1984. 

No  significant  hazards  consideration 
contments  received:  No. 

Local  Public  Document  Room 
location:  Greeley  Public  Library.  City 
Complex  Building,  Greeley,  Colorado. 

Public  Service  Electric  and  Gas 
Company,  Docket  Nos.  50-272  and  50- 
311,  Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2,  Salem  County,  New 
Jersey 

Date  of  application  for  amendments: 
October  5. 1982  and  supplemented 
September  2. 1983. 

Brief  description  of  amendments: 
Amendments  add  a  clarifying  note  to 
existing  Technical  Specifications  which 
delineates  operating  restrictions  when 
one  Main  Steam  Isolation  Valve 
solenoid  vent  value  is  isolated. 

Date  of  issuance:  October  15, 1984. 

Effective  date:  October  15. 1984. 

Amendment  Nos.:  57  and  26. 

Facility  Operating  Licenses  Nos. 
DPR-70  andDPR-75:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  26, 1983  (48  FR  49593). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  15, 
1984. 

No  significant  hazards  consideration 
comments  have  been  received. 

Local  Public  Document  Room 
location:  Salem  Free  Library,  112  West 
Broadway,  Salem,  New  Jersey  08079. 
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Public  Service  Electric  and  Gas 
Company.  Docket  Nos.  50-272  and  50- 
311,  Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2.  Salem  County.  New 
Jersey 

Date  of  application  for  amendments: 
October  5. 1982. 

Brief  description  of  amendments: 
Change  Technical  Specifications 
regarding  performance  of  a  Reactor 
Coolant  System  water  inventory 
balance. 

Date  of  issuance:  October  17, 1984. 

Effective  date:  October  17, 1984. 

Amendment  Nos.:  58  and  27. 

Facility  Operating  Licenses  Nos. 
DPR-70  andDPR-75:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  23, 1983  (48  FR  38420). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  17, 
1984. 

No  significant  hazards  consideration 
comments  have  been  received. 

Local  Public  Document  Room 
location:  Salem  Free  Library,  112  West 
Broadway,  Salem,  New  Jersey  08079. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County.  California 

Date  of  application  for  amendment: 
April  11, 1983. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  (1)  revise  the  allowable 
leakage  limit  for  components  of  the 
Decay  Heat  Removal  System  (DHRS), 
and  (2)  include  test  requirements  for 
determining  leakage  from  the  Reactor 
Building  Spray  System  (RBSS). 

Date  of  issuance:  October  30, 1984. 

Effective  date:  October  30, 1984. 

Amendment  No.:  57. 

Facility  Operating  License  No.  DPR- 
54.  Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  26, 1984  (49  FR  3353). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  30. 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828 1  Street.  Sacramento, 
California. 


Sacramento  Municipal  Utility  District, 
Docket  No.  50-312.  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County.  California 

Date  of  application  for  amendment: 
November  24, 1982.  as  supplemented 
May  11, 1983. 

Brief  description  of  amendment  The 
amendment  involves  changes  to  the  TSs 
to  revise  the  Reactor  Building  post 
tensioning  tendon  surveillance 
requirements. 

Date  of  issuance:  November  6, 1984. 

Effective  date:  November  6. 1984. 

Amendment  No.:  58. 

Facility  Operating  License  No.  DPR- 
54.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  April  25, 1984  (49  FR  17872)  on 
August  22, 1984  (49  FR  33369). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  6. 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828 1  Street,  Sacramento, 
California. 

South  Carolina  Electric  ft  Gas  Company. 
South  Carolina  Public  Service  Authority. 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station,  Unit  1,  Fairfield  County, 
South  Carolina 

Date  of  application  for  amendment 
March  30. 1984 

Brief  description  of  amendment  The 
amendment  deletes  license  condition 
2.C.(15)  which  requires  control  room 
installation  of  the  residual  heat  removal 
system  suction  isolation  valve  power 
lockout  capability. 

Date  of  issuance:  October  15. 1984 

Effective  date:  October  15, 1984. 

Amendment  No.:  29 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  July  24, 1984  (49  FR  29919). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  15. 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 


South  Carolina  Electric  ft  Gas  Company, 
South  Carolina  Public  Service  Authority. 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station.  Unit  1.  Fairfield  County, 
South  Carolina. 

Date  of  application  for  amendment 
November  16, 1983. 

Brief  description  of  amendment  The 
amendment  modifies  the  Technical 
Specifications  to  add  additional 
containment  penetration  conductor 
overcurrent  protection  devices  to  Table 
3.8-1  and  to  correct  typographic  errors. 

Date  of  issuance:  October  24, 1984. 

Effective  date:  October  24, 1984. 

Amendment  No.:  30. 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  26. 1984  (49  FR  3354). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  24. 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

South  Carolina  Electric  ft  Gas  Company, 
South  Carolina  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station.  Unit  1.  Fairfield  County, 
South  Carolina. 

Date  of  application  for  amendment 
March  22, 1984. 

Brief  description  of  amendment  The 
amendment  modifies  the  Technical 
Specifications  to  add  additional  valves 
to  Table  3.8-2,  "Motor  Operated  Valves 
Thermal  Overload  Protection  and/or 
Bypass  Devices"  and  to  correct 
typographical  errors  in  the  same  table. 

Date  of  issuance:  October  24, 1984. 

Effective  date:  October  24. 1984. 

Amendment  No.:  31 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  22. 1984  (49  FR  33370). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  24, 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 
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South  Caiolua  Elacbk  k  Gas  CM^Mny, 
SoMtt  CaraJiM  Public  Servioe  Authority, 
Dockat  Na  5»-385,  Viiiil  C  Sammer 
Nuclear  Statioa,  Unit  1.  Fakfiaid  County. 
South  Carolina. 

Date  of  application  for  amendment 
luly  24. 1984. 

Brief  description  of  amendment  The 
amendment  modifies  Technical 
Specification  Tables  3.3-7,  "Seismic 
Monitoring  Instmmentation,"  and  4.3-4, 
"Seismic  Monitoring  Instrumentation 
Requirements,"  to  allow  an  installed 
triaxial  peak  accelerograph  to  be  moved 
to  an  accomulator  safety  injection  line 
from  the  pressuhzer  surge  line.  A 
typographical  error  in  Table  3  J-7  is  also 
corrected. 

Date  of  issuance:  November  8, 1984. 

Effective  date:  November  8, 1984. 

Amendment  No.:  32. 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revised  the  Technical 
Specifications. 

Date  cf  initial  notice  in  Fedaral 
Ragialar  September  28, 1984  (40  FR 
38409). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  8, 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro.  South  Carolina  2918a 


I  Califeraia  Ediaoa  Corapany. 
Docket  No.  50-206,  San  Onolra  Nndaar 
Generating  Station.  Unit  No.  1.  San 
Diego  County,  Califomia 

Date  of  application  for  amendment 
May  17. 1984  and  May  7. 1981. 

Brief  description  of  amendment  ^^ 
amendment  approves  changes  to    ^^ 
Appendix  A  limiting  conditions  for 
operation  and  surveillance  requirements 
related  to  the  auxiliary  feedwater 
system. 

Date  of  issuance:  October  24, 1984. 

Effective  date:  November  7, 1984. 

Amendment  No.  82. 

Provisional  Operating  Licensing  No. 
DPR-13.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  July  24. 1984  (49  FR  29920]  and 
March  22. 1984  (49  FR  10743). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evahiation  dated  October  24, 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  San  Cleownte  Branch  Library. 
242  Avenida  Del  Mar,  San  Clemente. 
Califomia  92672. 


SoDtham  Calif onia  Ediaoa  Compaay. 
Docket  No.  50-aM.  Saa  OboCn  Nudaar 
Gaoaaatias  Statiao.  Unit  Na  1.  Saa 
Diego  County,  Califofoia 

Date  of  application  for  amendment 
July  a  1984  with  supplemental 
information  dated  September  4, 1984 
and  October  24, 1984. 

Brief  description  of  amendment  The 
amendment  approves  changes  to 
Appendix  A  Technical  Specifications 
which  incorporate  operability  and 
surveillance  requirements  for  the  plant 
modifications  addressed  by  Generic 
Letto'  83-^  at  well  as  other  changes  for 
conformity  to  the  Standard  Technical 
Specificationa. 

Date  of  issuance:  November  2. 1984. 

Effective  date:  January  1. 1985  with 
full  implementation  within  60  days  of 
issuance. 

Amendment  No.  83. 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  22. 1984  (49  FR  33371). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  2, 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room  location: 
San  Clemente  Public  Library.  242 
Avenida  Del  Mar,  San  Clemente. 
Califomia  92672. 

Southern  California  Edison  Company,  el 
al..  Docket  Nos.  50-361  and  50-362.  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  San  Diego  County. 
Califomia 

Dates  of  application  for  amendments: 
June  27  and  29,  and  July  18, 1984. 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  to  (1)  allow  manual 
coupling  and  uncoupling  of  the  control 
element  assemblies  (CEA's)  to  the 
control  element  drive  motor  (CEDM) 
drive  shaft  extensions  during  refueling, 
(2)  allow  weighing  of  CEAs  during 
refueling  (3)  allow  the  water  level  during 
refueling  to  be  as  low  as  23  feet  above 
the  fuel  assemblies,  (4)  allow  correction 
of  the  measured  heat  dissipation  of  the 
fuel  handling  building  post-accident 
cleanup  filter  system  (FHBPACFS) 
heaters  to  the  nominal  voltage  for 
purposes  of  determining  heater 
operability,  and  (5)  specificy  a  tube 
thinning  criteria  of  44%  for  all  steam 
generator  tubes. 

Date  ofigauance:  October  26, 1964. 

Effective  date:  October  28, 1984. 

Amendment  Nos.  26  and  15. 


Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  Amendment  reviaed  the 
Technical  Specifications. 

Datea  of  initial  notice  in  Federal 
Register  August  22, 1984  (49  FR  33371). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  16, 
1984. 

No  significant  hazards  consideration 
comments  were  received. 

Local  Public  Document  Room 
Location:  San  Clemente  Library,  242 
Avenida  Del  Mar,  San  Clemente, 
Califomia. 

Southern  California  Edison  Cooapany.  et 
al..  Docket  Nos.  50^361  and  50^362,  San 
Onobo  Nuclear  Generating  Station. 
Unite  2  and  S.  San  Diego  CouaAy. 
California 

Dates  of  application  for  amendments: 
September  3, 1982  and  January  25. 1983. 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specifications  3.4.1.4.1,  "REACTOR 
COOLANT  SYSTEM;  COLD 
SHUTDOWN— LOOPS  FILLED"  to 
allow  removal  of  both  trains  of 
shutdown  cooling  from  service  while  in 
MODE  5,  provided  that  one  reactor 
coolant  pump  is  in  operation  and  both 
reactor  coolant  loops  are  operable. 

Date  of  issuance:  November  9, 1984. 

Effective  date:  November  0, 1984. 

Amendment  Nos.:  27  and  16. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  Amendment  revised  the 
Technical  Specifications. 

Dates  of  initial  notices  in  Federal 
Register  February  24. 1984  (49  FR  7042) 
and  July  24. 1984  (49  FR  29922). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  9, 
1984. 

No  significant  hazards  consideration 
comments  were  received. 

Local  Public  Document  Room 
Location:  San  Clemente  Library,  242 
Avenida  Del  Mar,  San  Clemente, 
Califomia. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendment 
April  30. 1982  as  supplemented  June  10, 
1982. 

Brief  description  of  amendments: 
TTiese  amendments  change  the 
appendices  A  and  B  Technical 
Specifications  to:  (1)  Revise  the  reactor 
water  cleanup  system  isolation 
instrumentation  operability 
requirements  (2)  revise  RHRSW  pump 
operability  requirements,  (3)  revise  the 
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suppression  chamber  water  level  datum 
for  HPCI  suction  switchover  (4)  correct  a 
typographical  error,  (5)  delete 
surveillance  requirements  for  RWCU 
system  compartment  temperature 
detectors  (6)  clarify  residual  heat 
removal  operability  and  surveillance 
requirements  (7)  revise  drywell-to-torus 
leak  rate  testing  bases  (8)  revise  the 
requirements  on  control  rod  drive 
maintenance  when  fuel  is  present 
around  the  rods  (9)  on  Unit  2,  revise  the 
surveillance  requirements  for  standby 
coolant  supply  pumps  and  (10)  revise 
raw  milk  sampling  requirements. 

Date  of  issuance:  October  16, 1984. 

Effective  date:  October  16, 1984. 

Amendment  Nos.:  114, 108  and  82. 

Facility  Operating  License  Nos.  DPR- 
33.  DPR-52,  andDPR-68.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  20, 1984  49  FR  25375  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  16, 1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest,  Athens,  Alabama  35611. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-280  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1, 2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendment 
April  3, 1984. 

Brief  description  of  amendment  The 
amendments  revise  a  condition  in  the 
license  for  each  one  of  the  Browns  Ferry 
units  which  requires  the  licensee  to 
"maintain  in  effect  and  fully  implement 
all  provisions  of  the  Commission — 
approved  physical  security  plan  *  *  *" 
to  reflect  that  the  Commission  has 
reviewed  and  accepted  a  revised 
security  plan,  to  replace  the  licensee's 
physical  security  plan  dated  June  15. 
1978.  The  amendments  change  this 
reference,  and  therefore  make 
operational  the  revised  physical  security 
plan  dated  May  15, 1982,  as  revised  by 
letters  dated  August  31, 1982  and 
October  19, 1982.  In  approving  the  plan 
the  Commission  disapproved  language 
in  Section  9.1  which  would  have 
permitted  designating  containment  as  a 
nonvital  area  during  extended 
maintenance  outages  when  all  fuel  was 
removed  from  the  reactor  vessel. 
Language  requiring  maintenance  of 
positive  access  control  over 
containment  during  refueling  outages, 
has  been  incorporated  into  the 
amendments.  Inasmuch  as  the  effect  of 
the  disapproval  of  the  plan  in  this  one 
respect  constitutes  a  partial  denial  of 
the  amendment  as  requested,  a  separate 


Notice  of  Denial  of  Amendments  has 
been  issued. 

Date  of  issuance:  October  29, 1984. 

Effective  date:  October  29, 1984. 

Amendment  Nos.:  115, 109  and  83. 

Facility  Operating  License  Nos.  DPR- 
33.  DPR-52,  andDPR-68.  Amendments 
revised  licenses. 

Date  of  initial  notice  in  Federal 
Register  May  23, 1984  (49  FR  21846). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  29, 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest,  Athens,  Alabama  35611. 

The  Toledo  Edison  Company  and  The 
Cleveland  Electric  lUuminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment 
November  21, 1983  (Item  1  only),  as 
supplemented  May  2, 1984. 

Brief  description  of  amendment  The 
amendment  modifies  Technical 
Specification  4.5.2.d  to  permit  removal  of 
power  to  the  Decay  Heat  Removal 
System  suction  line  isolation  valves, 
DH-11  and  DH-12,  during  operation  in 
Modes  1,  2  or  3. 

Date  of  issuance:  November  6, 1984. 

Effective  date:  November  6, 1984. 

Amendment  No.  77. 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28, 1984  (49  FR 
38411). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  evaluation  dated  November  6, 
1984. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  3801  Bancroft 
Avenue,  Toledo.  Ohio  43606. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  application  for  amendments: 
March  31,  1983,  fune  16,  1983  and 
February  9, 1984  (supplemented 
February  14  and  21,  1984). 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  to  add  post-accident 
monitoring  equipment  as  a  result  of 
NUREG-0737  (Post-TMI  Requirements) 
reviews. 


Date  of  issuance:  October  15, 1984. 

Effective  date:  October  15, 1984. 

Amendment  Nos.  100  and  99. 

Facility  Operating  License  Nos.  DPB- 
32  andDPR-37:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1983  (48  FR  33091), 
August  23, 1983  (48  FR  38429)  and  May 
23, 1984  (49  FR  21849). 

Significant  hazards  consideration 
comments  received:  No. 

Local  Public  Room  location:  Swem 
Library,  College  of  William  and  Mary, 
Williamsburg,  Virginia  2318. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNinCANT  HAZARDS 
CONSIDERA-nON  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  30-day  period  since 
publication  of  the  last  monthly  notice, 
the  Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportimity  for 
Hearing.  For  exigent  circumstances,  a 
press  release  seeking  public  comment  as 
to  the  proposed  no  significant  hazards 
consideration  determination  was  used, 
and  the  State  was  consulted  by 
telephone.  In  circumstances  where 
failure  to  act  in  a  timely  way  would 
have  resulted,  for  example,  in  derating 
or  shutdown  of  a  nuclear  power  plant,  a 
shorter  public  comment  period  (less 
than  30  days)  has  been  offered  and  the 
State  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
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required  tmarii^  where  it  ha« 
determined  that  no  significant  hazafds 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50  J2  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
docranents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  diat  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51-22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  enviioomental  assessment 
under  the  special  circumstancea 
provision  in  10  CFR  51.12(b]  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW.,  Washington, 
D.C.  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
December  21. 1984.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  smen^ent  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practixx  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  <rf  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  afEected  by  the 
results  of  the  proceeding  The  petition 
should  specifically  explain  the  reasons 
why  intervoition  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1]  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possibile 
efiiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectts)  of  the 
subject  matter  of  the  proceethng  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  ooniFerence  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  Ust  of 
the  contents  which  are  sought  to  be 
Utigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  of  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Attention: 


Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  D.C.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Branch  Chief):  Petitioner's 
name  and  telephone  number  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Coramision.  Washington, 
D.C.  20S55,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i}-(v)  and 
2.714(d). 

Carolina  Powrer  and  Light  Company, 
Docket  Na  50-261.  H.  B.  Robinson 
StMfli  Electric  Plant  Unit  Na  2. 
Darlington,  South  Carolina 

Date  of  application  for  amendment 
July  23  and  August  1. 1984.  as 
supplemented  by  letters  dated  August  8. 
17.  20(2).  and  23, 1984;  September  7(2) 
and  17. 1984;  and  October  4, 12  and  22, 
1984. 

Brief  description  of  amendment  The 
amendment 

1.  Authorizes  Cycle  10  operation  at 
full  power  (2300  Mwt)  with  new  steam 
generators. 

2.  Revises  the  Appendix  A  Technical 
Specification  to: 

(1)  Increase  setpoint  limits  for  hot 
channel  factors  Fq  and  F  deltaw  limits; 

(2)  Increase  BOL  moderator 
temperature  coefficient  limits; 

(3)  Decrease  overtemperature  and 
overpower  delta  T  setpoints; 

(4)  Provide  for  use  of  Power 
Distribution  Control  (PDC)  II: 

(5)  Revise  Reactor  Coolant  Pump 
Operability  requirements; 
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(6)  Add  additional  control  rod  drive 
evaluations  (tests)  while  the 
containment  integrity  is  not  intact; 

(7)  Updated  core  descriptions;  and 

(8)  General  update  to  correct  errors 
and  inconsistencies  with  the  TS  and 
between  the  TS  and  FSAR. 

Date  of  issuance:  November  7. 1984. 

Effective  date:  November  7, 1984. 

Amendment  No.  87. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes,  Federal  Register 
Notices.  August  24, 1984  (49  FR  33764) 
and  October  5. 1984  (49  FR  39396). 

Comments  received:  No. 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  November  7, 1984. 

Attorney  for  licensee:  Shaw,  Pittman, 
Potts,  and  Trowbridge,  1800  M  Street, 
NW.,  Washington,  D.C.  20036. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535. 

Pennsylvania  Power  ft  Light  Company, 
Docket  No.  50-387,  Susquehanna  Steam 
Electric  Station.  Unit  1.  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendment: 
October  19. 1984. 

Brief  description  of  amendment:  This 
amendment  changes  Technical 
Specification  4.1.3.1.4  regarding  scram 
discharge  volume  operability  by 
providing  a  clarification  of  intent  to 
permit  retest  of  the  scram  discharge 
volume  vent  and  drain  valves. 

Date  of  issuance:  October  24, 1984. 

Effective  date:  October  19. 1984. 

Amendment  No.:  25. 

Facility  Operating  License  No.:  NFP- 
14. 

Amendment  revised  the  Technical 
Specifications.  Public  comment 
requested  as  to  proposed  no  significant 
hazards  consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  19, 
1984. 

Attorney  for  licensee:  Jay  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  ft 
Trowbridge.  1800  M  Street,  NW.. 
Washington,  D.C.  20036. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department  71  South 
Franklin  Street,  Wilkes-barre. 
Pennsylvania  18701. 


Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Plant  Unit  No.  3. 
Westchester  County.  New  Yoric 

Date  of  amendment  request 
November  1. 1984,  as  supplemented 
November  6, 1984. 

Description  of  amendment  request 
This  amendment  revises  the  Technical 
Specifications,  Section  4.1.A.l.f  to 
change  the  steam  generator  tube 
plugging  limit  for  pitting  from  an 
imperfection  plugging  depth  of  50%  to 
63%. 

Date  of  Issuance:  November  9, 1984. 

Amendment  No.  50. 

Effective  Date:  November  9, 1984. 

Facility  Operating  License  No.  DPR- 
64.  Amendment  revised  the  Technical 
Specifications. 

Press  release  issued  requesting 
comments  as  to  propose  no  significant 
hazards  consideration:  No. 

Comments  received:  No. 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  November  6. 1984. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Marline  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Branch  Chief  Steven  A.  Varga. 

Southern  California  Edison  Company. 
Docket  No.  50206,  San  Onofre  Unit  1. 
San  Diego  County,  California 

Date  of  application  for  amendment 
luly  23. 1984. 

Brief  description  of  amendment  The 
amendment  revises  limiting  conditions 
for  operation  for  snubbers  in  accordance 
with  GLr^4-13.  In  addition,  some 
changes  to  surveillance  requirements 
are  made. 

Date  of  issuance:  October  15, 1984. 

Effective  date:  October  15, 1984. 

Amendment  No.  81. 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  Specifications.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  Yes. 
Press  Release. 

Comments  received:  No. 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  October  15, 1984. 

Attorney  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Counsel, 
James  Beoletto,  Esquire.  Southern 
California  Edison  Company.  P.O.  Box 
800.  Rosemead,  California  91770. 

Local  Public  Document  Room 
location:  San  Clemente  Branch  Library, 
242  Avenida  del  Mar.  San  Clemente,  CA 
92676. 


Dated  at  Bethesda.  Maryland  this  15th  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
James  R.  Miller. 

Chief,  Operating  Reactors  Branch  #3  Division 
of  Licensing. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Storage  Equities,  Inc.,  Common  Stock, 
$.10  Par  Value;  Notice  of  Application 
To  Withdraw  From  Listing  And 
Reqistration 

November  15. 1984. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
Section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

(1)  The  Registration's  common  stock 
has  been  listed  on  the  Amex.  On 
October  16, 1984,  the  Commission 
declared  effective  a  registration 
statement  on  Form  8-A  pursuant  to 
which  the  common  stock  became 
registered  on  the  New  York  Stock 
Exchange  ("NYSE"). 

(2)  In  making  the  decision  to  withdraw 
its  common  stock  from  Usting  on  the 
Amex.  the  Registrant  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
the  Amex.  The  Registrant  does  not  see 
any  particular  advantage  in  the  dual 
trading  of  its  stock  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  common  stock. 

(3)  Amex  has  informed  the  Registrant 
that  it  has  no  objection  to  the 
withdrawal  of  the  Registrant's  common 
stock  from  listing  on  die  Amex. 

Any  interested  person  may.  on  or 
before  December  7, 1984,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Conmiission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it  will  issue  an  order 
granting  the  application  after  the  date 
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menboned  above,  nnless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  DivMion  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUia. 

Acting  Secretory. 

IFR  Doc  S4-3a6W  FiM  11-JO-M:  fttS  amj 
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(FNe  No.  SR-Anwx-«4-33,-  (M.  No.  214«31 

Sow  negullofy  OrganizaHons;  RNng  of 
Propo— d  Bute  Chongo  by  the 
AiTMrican  Stock  Exchango,  Inc. 

November  16. 1964. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  78s(b)(l).  notice  is  hereby 
given  that  on  November  1. 1984,  the 
American  Stock  Exchange,  Inc. 
("Amex")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  ^t  described  heiein.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

Amex  proposes  to  change  its  rules 
applicable  to  the  use  of  index  option 
escrow  receipts  ("escrow  receipts")  for 
short  call  positions  on  broad-based 
index  options  that  permit  a  customer  to 
carry,  on  a  covered  basis,  short  call 
options  contracts  overlying  a  broad- 
based  index  without  deposition  margin 
with  the  carrying  broker-dealer. '  Under 
existing  rules,  the  bank  or  trust  company 
issuing  the  escrow  receipt  certifies  that 
it  holds  for  the  customer  at  least  ten 
qualified  equity  securities,  each  issued 
by  a  different  entity,  with  a  fixed 
aggregate  dollar  value  at  trade  date  and 
that  it  agrees  to  meet  customer's 
settlement  obligation  upon  assignment 
The  proposed  rule  change  would,  among 
other  things,  reduce  the  number  of 
equity  securities  required  to  be  held  by 
the  bank  or  trust  company  from  10 
qualified  equity  securities  to  one  or 
more  qualified  equity  securities  and 
would  also  permit  the  use  of  cash,  cash 
equivalents  or  a  combination  thereof  In 
addition,  such  secorities,  cash  or  cash 
equivalents  deposited  in  the  bank  by  the 
customer  must  have  an  aggregate 
market  value,  at  the  time  the  option  is 
written,  of  not  less  that  100  percent  of 
the  aggregate  current  index  value. 

bi  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  rule  change  or  institute 


'  The  Chicago  Board  Opliooa  ''"■^■t^ 
Incorporated  filed  a  lulxtaiitiany  limilar  propoaal 
wHh  Ihe  Commmion.  See  Pile  No.  SR-CBOE-M-SS. 
SecuritiM  Bxchanga  Act  KalMte  No.  ZiaoS.  October 
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proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved,  interested  persons  are 
invited  to  submit  written  data,  views 
and  arguments  concerning  the 
submission  within  21  days  after  the  date 
of  publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-Amex-84-33. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington.  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  at  the  principal  office  of  the 
Amex. 

For  the  Commisaion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HolHs. 
Acting  Secretary. 

|FK  Ooc  M-aOMZ  PHcd  11-20-M:  8:4S  ami 
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(nefease  No.  34-214W;  8R-NASD-S4-27] 

SeN-Regulatory  Organlzattone; 
Proposed  Rule  Change  by  Natiot^ 
Aseoclatton  of  Securtttes  Dealers,  Inc. 
Relating  to  FHing  Requirements  of  ttie 
Interpretation  of  ttie  Board  of 
Governors— Review  of  Corporate 
Financing 

Pursuant  to  section  19(b)(1)  of  the 
Secxnnties  Exchange  Act  of  1934. 15 
U.S.C.  78s{b)(l),  notice  is  hereby  given 
that  on  November  5, 1984,  the  National 
Association  of  Securities  Dealers,  Inc. 
("Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L  U,  and  III 
,below.  which  Items  have  been  prepared 
by  the  setf-i«gulatory  organization.  The 
Commission  is  publishing  the  notice  to 
solicit  comments  on  the  proposed  rule 
cfaaose  from  interested  persons. 


I.  Self-Regulatory  Organisation's 
Statement  of  th«  Terras  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  changes  the  filing 
requirements  of  the  Interpretation  of  the 
Board  of  Govei^ors — Review  of 
Corporate  Financing  ("Corporate 
Financing  Interpretation")  pursuant  to 
Article  111,  Section  1  of  the  Rules  of  Fair 
Pracitice  of  the  Association  for  the 
purpose  of  exempting  from  the 
requirements  all  debt  and  equity 
offerings  of  securities  offered  by  a 
corporate,  foreign  govemfnent,  or 
foreign  government  agancy  issuer  which 
has  senior  non-convertible  debt  or 
preferred  securities  rated  by  a 
nationally  recognized  statistical  rating 
organization  in  one  of  its  four  highest 
generic  rating  categories. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  comments  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self  Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Corporate  Financing 
Interpretation  under  Article  III,  Section  1 
of  the  Rules  of  Fair  Practice  (NASD 
Manual  (CCH  ^2151)  requires  that  most 
public  offerings  of  debt  and  equity 
securities  which  involve  member 
participation  be  filed  with  the 
Association  for  a  review  of  the 
underwriting  terms  and  arrangements. 
Certain  types  of  offerings  have  been 
exempted  from  the  filing  requirements 
where  market  forces  or  other  constraints 
were  present  to  assure  the  fairness  and 
reasonableness  of  underwriting  terms 
and  arrangements,  including  specifically 
the  amount  of  underwriting 
compensation. 

The  Corporate  Financing 
Interpretation  exempts  from  the  filing 
requirements  straight  debt  issues  rated 
"B"  or  better  by  a  recognized  rating 
service.  In  addition,  pursuant  to  Notice- 
to-Members  83-12  (March  8, 1983), 
securities  registered  as  part  of  a  "sheif* 
registration  on  Form  S-3  are  exempt 
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from  the  filing  rquirements.  This  rule 
change  was  approved  by  the 
Commission  as  a  clarification  of  the 
filing  requirement  of  the  NASD's 
Corporate  Financing  Interpretation. 

In  early  1982,  the  Association 
determined  that  a  review  of  the  filing 
requirements  under  the  Corporate 
Financing  Interpretation  should  be 
initiated.  This  determination  was  based 
on  several  of  the  comments  received  on 
a  proposal  for  codification  of  the 
Corporate  Financing  Rule  distributed  to 
the  membership  for  comment  in  Notice- 
to-Members  81-16  (April  17. 1981)  which 
included  a  number  of  additional 
proposed  exemptions  from  the  filing 
requirements. 

The  Association  is  proposing  a  rule 
change  to  exempt  from  the  filing 
requirements  of  the  Corporate  Financing 
Interpretation,  securities  offered  by  a 
corporate,  foreign  government  of  foreign 
government  agency  issuer  which  has 
senior  non-convertible  debt  or  preferred 
securities  which  are  rated  in  one  of  the 
four  highest  generic  rating  categorie 
considered  by  the  securities  industry  to 
denominate  the  securities  as 
"investment  grade."  The  term 
"investment  grade"  refers  to  securities 
which  have  been  rated  "AAA  "  through 
"BBB"  by  Standard  &  Poor's  and  "Aaa" 
through  "Baa"  by  Moody's. 

It  is  the  determination  of  the 
Association  to  limit  the  exemption  of 
offerings  of  corporate  and  government 
securities,  as  compared  to  offerings  of 
direct  participation  programs  and  real 
estate  investment  trusts.  It  is  the 
experience  of  the  Association  that  the 
terms  of  such  latter  offerings  often 
approach  the  maximum  limits  on 
underwriting  compensation  permitted 
under  the  Association's  compensation 
guidelines.  In  addition,  offerings  of 
securities  by  direct  participation 
programs  are  subject  to  the  provisions  of 
Appendix  F  of  Article  III,  Section  34  of 
the  Rules  of  Fair  Practice  and  require 
review  to  assure  compliance  with  its 
affirmative  suitability  and  due  diligence 
provisions.  Thus,  the  Association 
concluded  that  such  offerings  by  direct 
participation  programs  and  real  estate 
investment  trusts  shoud  be  subject  to 
review  of  underwriting  terms  and 
arrangements. 

Foreign  private  issuers  offer  equity 
securities  in  the  United  States  in  the 
form  of  American  Depository  Receipts 
representing  the  securities  being  issued. 
With  respect  of  offerings  of  debt 
securities,  it  is  the  understanding  of  the 
Association  that  foreign  private  issuers 
generally  will  not  offer  debt  securities  in 
the  United  States  unless  such  debt 
receives  a  rating  in  one  of  the  four 
highest  generic  rating  categories  by  a 


nationally  recognized  statistical  rating 
organization. 

The  exemption  is  also  proposed  to  be 
available  to  foreign  government  and 
foreign  government  agency  issuers. 
Foreign  governments  and  their  agencies 
do  not  offer  their  debt  securities  in  the 
United  States  unless  such  securities 
receive  an  investment  grade  rating. 
Agencies  of  foreign  governments  are 
enumerated  separately  to  clarify  that  the 
exemption  is  available  to  offerings  by 
agencies  of  a  foreign  government  which 
may  not  be  considered  an  offering  by 
that  government  itself  nor  by  a  foreign 
private  corporate  entity. 

In  order  to  quailfy  for  the  proposed 
exemption,  an  enumerated  issuer  must 
have  senior  non-convertible  debt  or 
preferred  equity  securites  rated  by  a 
nationally  recognized  statistical  rating 
organization  in  one  of  its  four  highest 
generic  rating  categories.  This  reflects 
the  Association's  determination  that  an 
investment  grade  debt  rating  on  senior 
debt  or  preferred  equity  securities  of  a 
corporation  can  be  relied  upon  to  assure 
the  fair  pricing  of  offerings  of  both  debt 
and  equity  and  the  reasonableness  of 
underwriting  compensation,  given  the 
forces  in  the  market,  the  corresponding 
requirement  of  competitive  pricing,  and 
the  ability  of  the  issuer  to  bargain  for 
competitive  compensation  to  the 
underwriter.  This  requirement  would 
narrow  the  currently  available 
exemption  for  debt  offerings  by 
corporate,  non-corporate  and  foreign 
government  and  foreign  government 
agency  issuers.  Thus,  offerings  rated  "B" 
and  "BB"  by  Standard  and  Poor's  and 
rated  "B"  and  "Ba"  by  Moody's  would 
no  longer  be  exempt  from  the 
Association's  filing  requirements.  The 
exemption  would,  however,  be 
expanded  with  respect  to  offerings  of 
equity  securities  by  corporate  issuers 
which  have  investment  grade  senior 
non-convertible  debt  or  preferred 
securities  who  are  now  required  to  file. 

The  investment  grade  rating  is 
required  with  respect  to  an  outstanding 
or  a  current  offering  of  debt  securities 
which  is  senior  to  other  debt  security 
obligations  of  the  corporation. 
Alternatively,  this  condition  may  be 
satisfied  by  an  investment  grade  rating 
of  non-convertible  preferred  equity 
securities  of  the  corporation.  Thus,  not 
only  would  an  offering  of  investment 
grade  senior  debt  or  preferred  equity 
securities  be  exempt  from  the  filing 
requirements,  but  so  too  would  any 
subsequent  offering  of  debt  or  equity 
securities  of  a  corporate  issuer. 

The  association  believes  that  a  rating 
by  a  nationally  recognized  statistical 
rating  organization  which  focuses  on  the 
financial  characteristics  of  the  issuer 


can  be  relied  upon  as  a  basis  for  an 
exemption  from  the  filing  requirements 
with  the  Corporate  Financing 
Interpretation.  In  order  to  qualify  for  the 
exemption  a  rating  must  be  received  in 
one  of  the  "four  h^est  general  rating 
categories",  i.e.  "AA"  through  "BBB"  by 
Standard  &  Poor's  and  "Aaa"  through 
"Baa"  by  Moody's.  A  "generic"  rating 
category  is  a  major  rating  category  and 
does  not  include  subcategories.  A 
"nationally  recognized  statistical  rating 
organization"  refers  to  firms  engaged  in 
the  business  of  pro\'iding  ratings  on 
securities  which  have  been  recognized 
by  the  Securities  and  Exchange 
Commission  for  this  purpose.  The 
language  of  this  part  of  the  exemption  is 
compatible  with  that  in  Section  B(2)  of 
the  Instructions  to  the  Form  S-3 
Registration  Statement  The  four  highest 
generic  rating  categories  are  considered 
investment  grade  as  the  ratings  reflect 
confidence  regarding  the  ability  of  the 
corporation  to  meet  dividends  and  to 
redeem  the  obligations  when  required  to 
do  so. 

The  profKJsed  amendments  relate  only 
to  the  filing  requirements  and  do  not 
constitute  exemptions  from  the 
substantive  requirements  of  the 
Corporate  Financing  Interpretation. 
Members  will  still  be  expected  to  assure 
compliance  with  those  requirements  in 
any  offerings  in  which  they  participate. 
Additionedly,  the  proposed  exemptions 
relate  only  to  the  filing  requirement 
under  the  Corporate  Financing 
Interpretation;  these  exemptions  do  not 
extend  to  offerings  which  are  subject  to 
Schedule  E  to  Article  IV.  Section  2  of  the 
NASD  By-Laws  concerning  offerings  by 
members  of  their  own  securities  or  those 
of  affiliates. 

The  proposed  rule  change  is  hieing 
made  pursuant  to  Sections  15A(b)(2)  and 
lSA(b)(6)  of  the  Securities  Exchange  Act 
of  1934  in  furtherance  of  the 
Association's  responsibility  for 
promulgating  rules  which  prevent 
fraudulent  and  manipulative  practices, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market  and  generally  protect 
investors. 

(B)  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  proposed  amendment  results  in 
the  exemption  from  the  filing 
requirements  of  the  Corporate  Financing 
Interpretation  of  debt  and  equity 
securities  offered  by  a  corporate,  foreign 
government,  or  foreign  government 
agency  issuer  which  has  senior  non- 
convertible  debt  or  preferred  securities 
which  are  rated  in  one  of  the  four 
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highest  generic  rating  categories  by  a 
nationally  recognized  statistical  rating 
organization.  This  change  would  relieve 
certain  issuers  which  must  currently  file 
with  the  Association  from  the  obligation 
of  compliance  with  these  requirements. 
Conversely,  certain  other  offerings 
currently  exempt  from  filing,  would  be 
required  to  do  so. 

Under  the  present  Corporate 
Financing  Interpretation,  "shelf 
ofl^erings  of  securities  registered  on 
Form  S-3  and  straight-debt  issues  rated 
"B"  or  better  by  a  recognized  rating 
service  need  not  be  lied  with  the 
Association.  Accoroingly,  by  amending 
the  filing  requirements  to  exempt  a 
narrower  class  of  issuers,  debt 
instniments  rated  "B"  or  "BB"  by 
Standard  and  Poor's  and  "B"  or  "Ba"  by 
Moody's  would  become  subject  to 
NASD  review.  Issuances  of  such  non- 
investment  grade,  speculative  fixed 
income  securities  usually  involves 
higher  underwriting  compensation.  Such 
speculative  debt  is  often  marketed  much 
like  equity.  Filing  and  review  of 
underwriting  terms  and  arrangements 
for  such  issuings  are  considered  by  the 
Association  to  be  justified.  It  should  be 
noted  however,  that  should  the  issuer  of 
a  debt  offering  which  is  not  of 
investment  grade  also  have  outstanding 
investment  grade  senior  debt,  the  issuer 
would  not  be  required  to  file  the  lesser 
debt  offering. 

The  proposed  amendment  would 
extend  the  filing  requirement  exemption 
to  corporate  equity  offerings  of  issuers 
with  outstanding  investment  grade 
senior  debt.  Thus,  such  seasoned 
corporate  equity  issuers  which  are 
currently  required  to  comply  with  both 
the  substantive  and  filing  requirements 
of  the  Interpretation  would  be  reheved 
of  the  filing  requirements.  With  respect 
to  offerings  of  non-convertible  debt  and 
preferred  securities,  the  association 
believes  that  regardless  of  the  issuing 
entity,  the  issurance  of  securities  rated 
investment  grade  is  unlikely  to  require 
review  of  the  underwriting  terms  and 
arrangements.  Underwriting 
compensation  in  connection  with 
investment  grade  debt  offerings  is 
traditionally  modest  in  terms  of  the 
permissible  level  of  compensation. 

For  the  foregoing  reasons,  the 
Association  believes  that  the  proposed 
rule  change  presents  no  impact  in 
competition  which  is  not  necessary  in 
furtherance  of  the  purposes  of  the 
Exchange  Act  as  amended. 


(C)  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  from  Members, 
Participants,  or  Others 

A  proposed  rule  change  to  exempt 
debt  and  equity  offerings  of  seasoned 
issuers  was  published  for  member 
comment  in  Notice-to-Member  83-25 
(May  27, 1983).  The  Association 
received  one  comment  on  the  rule 
proposal.  After  due  consideration  of  the 
comment  received,  the  Board  of 
Governors  approved  the  proposed  rule 
change.  Due  to  recent  evolutionary 
changes  in  the  use  of  registration  forms 
by  seasoned  issuers,  the  proposed  rule 
change  was  substantially  altered  which 
required  the  withdrawal  of  the  initial 
proposal  and  the  filing  of  this  proposed 
amendment  to  the  filing  requirement. 
The  Association  has  concluded  that  no 
additional  publication  for  comment  is 
necessary. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  Notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  D.C. 
Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 


All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  December  12, 
1984. 

For  the  Commission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  November  14, 1984. 
Shirley  E.  Hollis. 
Acting  Secretary. 

(FK  Doc.  M-XBSS  Filed  11-20-a4: 1:49  un) 
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Self-Regulatory  Organizations;  Boston 
Stock  Exchange;  Applications  for 
Unlisted  Trading  Privileges  and  of 
Opportunity  for  Hearing 

November  14. 1984. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  Section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Adams-Russell  Co.,  Inc. 

Common  Stock,  $.50  Par  Value,  File 
No.  7-^119 
American  International  Group.  Inc. 
Common  Stock,  $.2.50  Par  Value,  File 
No.  7-6120 
National  Convenience  Stores,  Inc. 
Common  Stock,  $.41  %  Par  Value,  File 
No.  7-8121 
Lorimar 
Common  Stock,  No  Par  Value.  File  No. 
7-8122 
T  Bar,  Inc. 
Common  Stock,  $.25  Par  Value.  File 
No.  7-6123 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  6, 1984, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis. 

Acting  Secretary. 

|FK  Doc  •4-«»38  Filed  11-20-M.  6:45  amj 
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Self -Regulatory  Organizations;  Midwest 
Stock  Exchange;  Applications  for 
Unlisted  Trading  Privileges  and  of 
Opportunity  for  Hearing 

November  14, 1984. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  Section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 
Mestek,  Inc. 
Common  Stock,  $5.00  Par  Value,  File 
No.  7-8139 
General  Motors  Corporation 
Class  E  Common  Stock,  File  No.  7- 
8140 
Harris  Graphics  Corporation 
Common  Stock,  $.01  Par  Value,  File 
No.  7-8141 
AGS  Computers  Inc. 
Common  Stock,  $.10  Par  Value,  File 
No.  7-8142 
Storage  Equities,  Inc. 
Common  Stock.  $.10  Par  Value,  File 
No.  7-8143 
Wilfred  American  Educational 
Corporation 
Common  Stock,  $.10  Par  Value,  File 
No.  7-8144 
TNP  Enterprises,  Inc. 
Common  Stock.  $.10  Par  Value,  File 
No.  7-8134 
Ozark  Holdings.  Inc. 
Common  Stock,  $.50  Par  Value,  File 
No,  7-8135 
American  International  Group,  Inc. 
Common  Stock,  $2.50  Par  Value,  File 
No.  7-8136 
Bergen  Brunswig  Corp. 
Class  A  Common  Stock,  $1.50  Par 
Value.  File  No.  7-8137 
Korea  Fund 
Common  Stock,  $.01  Par  Value,  File 
No.  7-6138 
This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchanges  and  is  reported  on  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  6, 1984, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 


Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extension  of  unlisted 
trading  privileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoIIls, 
Acting  Secretary. 

|FK  Dor.  B4-3OS40  Filed  11-20-M:  846  an) 
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Self-Regulatory  Organizations;  Pacific 
Stock  Exchange;  Applications  for 
Unlisted  Trading  Privileges  and  of 
Opportunity  for  Hearing 

November  14. 1984. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  Section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Amdahl  Corporation 
Common  Stock,  $.05  Par  Value,  File 
No.  7-6124 
Bankers  Trust  NY 
Common  Stock,  $10.00  Par  Value,  File 
No.  7-8125 
Chesebrough-Ponds 
Common  Stock,  $1.00  Par  Value.  File 
No.  7-8126 
Coleco  Industries 
Common  Stock,  $1.00  Par  Value,  File 
No.  7-8127 
Dun  &  Bradstreet 
Common  Stock,  $1.00  Par  Value.  File 
No.  7-8128 
Horn  &  Hardart 
Common  Stock,  $.666  Par  Value,  File 
No.  7-6129 
Illinois  Power 
Common  Stock,  No  Par  Value,  File  No. 
7-8130 
Kroger  Company 
Common  Stock.  $1.00  Par  Value,  File 
No.  7-8131 
Public  Service  of  Indiana 
Common  Stock.  No  Par  Value,  File  No. 
7-8132 
Telesphere  International 
Common  Stock,  $.01  Par  Value,  File 
No.  7-6133 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  December  6. 1984. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
apphcations.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  apphcations  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shiriey  E.  Hollis, 
Acting  Secretary. 

(FK  Doc.  8t-30S3e  Filed  ll-2D-a*;  »M  am] 
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SeH-Regulatory  Organicattons; 
Philadelphia  Stock  Exchange 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing 

November  14, 1984. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  Section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 
Pulte  Home  Corporation 

Common  Stock,  $1.00  Par  Value,  File 
No.  7-8117 
The  Quaker  Oats  Company 

Common  Stock,  $5.00  Part  Value,  File 
No.  7-6118 
Security  Pacific  Corporation 

Common  Stock,  $10.00  Par  Value,  File 
No.  7-8114 
GenRad.  Inc. 

Common  Stock.  $1.00  Par  Value,  File 
No.  7-8115 
Club  Med,  Inc. 

Common  Stock.  $1.00  Par  Value,  File 
No.  7-8116 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  6, 1984. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
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Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
apphcations  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Conmiission.  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Shiiiey  E.  HoUis, 
Acting  Secretary. 

|FR  Doc  M-aOS37  FUcd  11-lD-M:  MB  ami 
MLUNG  COM  W10-OMI 


Self-Reguletory  Organization; 
PtiHadeiphia  Stocic  Exchange; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing 

Noveiiit)er  16, 1984. 

The  above  named  national  securities 
exchange  has  Bled  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  Section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Pan  Am  Corp. 

Common  stock,  125  Par  Value.  File 
No.  7-8145 
Burroughs  Corp. 

Common  stock.  $5.00  Par  Value.  File 
No.  7-8146 
Helene  Curtis  Industries.  Inc. 
Common  Stock.  $1.00  Par  Value.  File 
No.  7-8147 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  10. 1984. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
apphcations  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 


For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 

Acting  Secretary. 

|FR  Doc  84-30541  Filed  n-20-M:  8:45  »m] 
BIUJNQ  COOe  W10-01-M 

[Release  No.  23479;  70-7003] 

Central  Power  A  Light  Co.; 
Supplemental  Notice  of  Proposal 
Requesting  Approval  of  Pollution 
Control  Financing 

November  14. 1984. 

Central  Power  and  Light  Company 
("Company").  120  North  Chaparral 
Street.  Corpus  Christi.Texas.  78401.  a 
wholly  owned  subsidiary  of  Central  and 
South  West  Corporation,  a  registered 
holding  company,  has  filed  an 
amendment  to  a  proposal  pursuant  to 
Sections  6(a).  7,  9(a).  and  10  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act")  and  Rule  50  promulgated 
thereunder. 

An  aggregate  of  $139,200,000  amount 
of  Matagorda  County  Navigation 
District  Number  One  Adjustable  Rate 
Pollution  Control  Revenue  Bonds 
(Central  Power  and  Light  Company 
Project)  Series  1984  ("Series  1984 
Bonds")  were  issued  in  October  1984 
pursuant  to  an  order  of  the  Commission 
(HCAR  No.  23462)  under  which  the 
Commission  reserved  jurisdiction  for  the 
issuance  of  an  additional  $60,800,000 
aggregate  principal  amount  of  bonds. 
The  Company  now  requests  authority 
for  the  issuance  of  up  to  $160,000,000 
aggregate  principal  amount  of  bonds 
("Additional  Bonds"),  which  amount 
includes  the  $60,800,000  over  which  the 
Commission  has  reserved  jurisdiction. 
Such  bonds  will  have  substantially  the 
same  terms  as  the  Series  1984  Bonds 
previously  approved,  however,  based  on 
market  conditions,  the  first  date  on 
which  the  initial  interest  rate  may  be 
changed  and  the  first  right  of 
bondholders  to  cause  redemption  of  or 
put  the  Additional  Bonds  may  be  up  to 
five  years  after  the  issuance,  rather  than 
one  year  as  is  the  case  for  the  Series 
1984  Bonds.  As  a  result  of  the  extended 
initial  put,  market  conditions  may 
require  that  the  Additional  Bonds 
provide  for  refunding  protection  for  up 
to  the  first  five  years  through  the 
issuance  of  debt  securities  at  a  lower 
interest  cost  than  the  Additional  Bonds 
or  otherwise. 

The  Company  also  proposes  to  issue, 
as  security  for  the  payment  of  the 
Additional  Bonds,  First  Mortgage  Bonds 
by  executing  a  Supplemental  Indenture 
to  its  Mortgage  Indenture  dated 


November  1, 1943  to  The  First  National 
Bank  of  Chicago  and  A.R.  Bohm, 
Trustee.  The  First  Mortgage  Bonds  will 
be  issued  to  the  Trustee  (RepublicBank. 
Dallas.  N.A.)  under  the  Indenture  of 
Trust  in  respect  of  the  Additional  Bonds, 
between  First  Mortgage  Bonds  will  be 
held  by  the  Trustee  solely  for  the  benefit 
of  the  holders  of  Additional  Bonds  and 
will  not  be  transferable  except  to  a 
successor  Trustee.  The  First  Mortgage 
Bonds  will  be  issued  in  the  exact 
amount  and  have  the  same  terms  as  the 
Additional  Bonds  and  payments  thereon 
will  be  used  to  make  the  necessary 
payments  of  interest  and  principal  on 
the  Additional  Bonds. 

If  market  conditions  change 
drastically  between  now  and  the 
issuance  of  an  order  in  this  file,  an  event 
the  Company  considers  highly  unlikely, 
the  Company  will  issue  the  Additional 
Bonds  as  conventional  fixed  interest 
term  bonds  of  from  a  5  to  30  year  term. 
Any  such  term  bonds  issued  would  also 
have  First  Mortgage  Bonds  issued  as  a 
security  backup. 

The  supplemental  proposal  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
December  10, 1984,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  applicant  at  the  address 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the 
supplemental  proposal,  as  filed  or  as  it 
may  be  amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Hollis, 

Acting  Secretary. 

(FR  Doc.  84-30480  Filed  11-20-84;  8:45  am) 
8ILUN0  COOe  tOKMI-M 


[Ret«as«  No.  14236;  8 12-5686] 

Midland  Capital  Corp.  and  IMIdiand 
Venture  Capital  Ltd.;  Filing  of 
Application  for  an  Order  Amending  a 
Prior  Order  Exempting  Appilcanta 

Notice  is  hereby  given  that  Midland 
Capital  Corporation  ( 'Midland '),  and  its 
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wholly-owned  subsidiary.  Midland 
Venture  Captial  Limited  ("Ventures"), 
950  Third  Avenue,  New  York,  NY,  10022, 
a  small  business  investment  company 
("SBIC")  licensed  by  the  Small  Business 
Administration  ("SBA")  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  ("SBI  Act")  (jointly,  under  Act 
of  1940  ("Act")  as  business  development 
companies,  filed  an  application  on  June 
29, 1984,  and  an  amendment  thereto  on 
November  6, 1984,  for  an  order  of  the 
Commission,  pursuant  to  Section  6(c)  of 
the  Act  modifying  certain  conditions  of 
a  prior  order  ("Second  Order")  of  the     * 
Commission  dated  February  9, 1983 
(Investment  Company  Act  Release  No, 
1302l/Securitie8  Exchange  Act  Release 
No.  19498)  to  the  extent  necessary  to 
exempt  Applicants  from  the  asset 
coverage  requirements  of  Section  18(a), 
as  modified  by  Section  61.  of  the  Act. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicants  state  that  Midland 
provides  ventures  capital  equity 
financing  and  managerial  advisory 
services  to  selected  independent 
businesses  which,  in  the  opinion  of 
Midland's  board  of  directors,  have  a 
significant  potential  for  long-term 
growth.  Midland  is  a  publicly-held 
company  whose  common  stock  is  traded 
on  the  over-the-counter  market. 

Applicants  state  that  Ventures,  as  an 
SBIC,  has  obtained  financing  through 
subordinated  debentures  issued  to.  or 
guaranteed  by,  the  SBA  in  accordance 
with  the  provisions  of  the  SBI  Act  and 
the  exemption  from  Section  18(a)  of  the 
Act  afforded  by  Section  18(k)  of  the  Act. 
Under  the  SBI,  Ventures  is  eligible  to 
issue  SBA-guaranteed  debentures  in  an 
aggregate  principal  amount  of  at  least  up 
to  300%  of  its  "private  capital"  (defined 
in  i  107.3  of  the  Regulations  under  the 
SBI  Act  as  its  combined  paid-in  capital 
and  paid-in  surplus),  subject  to  a 
maximum  of  $35,000,000  principal 
amount  outstanding  at  any  time. 

Applicants  state  that  they  are 
successors  of  Midland  Capital 
Corporation,  a  New  York  corporation 
("Old  Midland"),  which,  prior  to  the 
close  of  business  on  December  31, 1981, 
was  a  business  development  company 
under  the  Act  and  an  SBIC  licensed 
under  the  SBI  Act.  As  of  the  close  of 
business  on  December  31, 1981,  Old 
Midland  was  reorganized  into  a  two-tier 
structure  ("Reorganization")  by  the 
merger  of  Old  Midland  into  Ventures, 
which  continued  as  a  wholly-owned 
subsidiary  of  Midland. 

Applicants  state  that,  in  connection 
with  the  Reorganization,  Applicants  and 


Old  Midland,  on  December  29, 1981, 
obtained  an  order  of  the  Commission 
(Investment  Company  Act  Release  No. 
12131)  ("First  Order")  granting 
exemptions  from  Section  57(a)  of  the  Act 
of  the  extent  necessary  to  permit 
Applicants  and  Old  Midland  to 
consummate  the  Reorganization  and  to 
permit  Applicants  to  engage  in  certain 
affiliated  or  joint  transactions 
subsequent  to  the  Reorganization,  The 
First  Order  was  issued,  subject  to 
certain  conditions,  including,  inter  alia. 
the  compliance  of  Midland,  individually, 
of  Midland  and  Ventures,  on  a 
consolidated  basis,  with  the  asset 
coverage  requirements  of  Section  18(a), 
as  modified  by  Section  61  of  the  Act. 

Applicants  state  that  the  First  Order 
severely  restricted  their  ability  to  issue 
senior  securities  representing 
indebtedness,  and,  since  Midland  and 
Ventures  intended  to  raise  funds  for 
investment  through  the  issuance  of 
indebtedness,  including  in  the  case  of 
Ventures,  SBA-guaranteed  debentures. 
Applicants  sought  and  received  the 
Second  Order  of  the  Commission  which, 
inter  alia,  modified  the  First  Order  to 
exempt  Midland  and  Ventures  from  the 
asset  coverage  requirements  of  Section 
18(a),  as  modified  by  Section  61  of  the 
Act  on  the  condition,  inter  alia,  that 
Midland  would  not  itself,  and  would  not 
cause  or  permit  Ventures  to,  issue  any 
senior  security  representing 
indebtedness  or  sell  any  security 
representing  indebtedness  of  which 
Midland  or  Ventures  is  the  issuer, 
except  that  Midland  and  Ventures  may 
issue  and  sell  to  banks,  insurance 
companies  and  other  financial 
institutions  their  secured  or  unsecured 
promissory  notes  or  other  evidences  of 
indebtedness  in  consideration  of  any 
loan,  or  any  extension  or  renewal 
thereof,  made  by  private  arrangement, 
provided:  (a)  Such  notes  or  evidences  of 
indebtedness  are  not  intended  to  be 
publicly  distributed,  (b)  such  notes  or 
evidences  of  indebtedness  are  not 
convertible  into,  exchangeable  for,  or 
accompanied  by  any  options  to  acquire, 
any  equity  security,  except  as  otherwise 
permitted  by  Section  61(a)(3)  of  the  Act, 
and  (c)  immediately  after  the  issuance 
or  sale  of  any  such  notes  or  evidences  of 
indebtedness  by  either  of  Midland  or 
Ventures,  Applicants  on  a  consolidated 
basis,  and  individually,  shall  have  the 
asset  coverage  required  by  Section 
18(a).  as  modified  by  Section  61  of  the 
Act,  except  that,  in  determiniog  whether 
Midland  and  Ventures,  on  a 
consolidated  basis,  have  the  asset 
coverage  required  by  Section  18(a),  as 
modified  by  Section  61  of  the  Act,  any 
borrowings  by  Ventures  pursuant  to 
SBA-guaranteed  debentures  shall  not  be 


considered  senior  securities  and,  for 
purposes  of  the  definition  of  "asset 
coverage"  in  Section  18(h)  of  the  Act, 
shall  be  treated  as  indebtedness  not 
represented  by  senior  securities. 

The  Second  Order  further  stated  that 
(a)  Ventures  may  obtain  financing 
through  the  issuance  of  SBA-guaranteed 
debentures  on  such  basis  and  in  such 
amount  as  the  SBA  may  from  time  to 
time  permit  for  SBIC's,  (b)  Ventures  may 
borrow  from  Midland  and  Midland  may 
borrow  from  Ventiires,  and  (c)  Midland 
may  guarantee  any  borrowings  by 
Ventures,  provided  that  at  the  time  of 
any  such  guarantee,  and  so  long  as  any 
such  guarantee  shall  be  outstanding. 
90%  of  the  total  assets  of  Midland  are 
represented  by  its  investment  in 
Ventures  or  by  securities  similar  to 
those  in  which  Ventures  invests.  None 
of  the  borrowing  or  other  arrangements 
permitted  by  this  paragraph  were  to  be 
deemed  senior  securities  for  purposes  of 
the  Second  Order  or  Section  18  of  the 
Act. 

Applicants  proposed  to  modify  the 
conditions  of  the  Second  Order  in 
accordance  with  the  terms  and 
conditions  stated  herein.  The 
application  indicates  that  Applicants 
would  continue  to  be  permitted  to 
borrow  from  each  other.  Ventures  would 
continue  to  issue  SBA-guaranteed 
debentures,  and  Midland  would 
continue  to  be  permitted  to  guarantee 
the  borrowings  of  Ventures. 

If  the  Order  requested  by  the 
application  is  granted  by  the 
Commission,  Applicants  stated  that 
Midland  intends  to  issue  a  convertible 
debenture  in  the  principal  amount  of 
$2,000,000  as  consideration  for  the 
purchase  of  18,904  shares  of  common 
stock  of  Arrowhead  Jewelry 
("Arrowhead")  from  a  minority 
shareholder  of  Arrowhead.  Midland 
currently  owns  a  majority  of  the  capital 
stock  of  Arrowhead.  If  issued,  the 
debenture  would  be  convertible  at  any 
time  after  February  1, 1986,  into  100,000 
shares  or  Midland's  common  stock  at  an 
initial  conversion  price  of  $20.00  per 
share,  subject  to  standard  anti-dilution 
adjustments  and  to  compliance  with  the 
provisions  of  Section  61(a)(3)  of  the  Act. 
Applicants  further  state  that  at 
Midland's  Annual  Meeting  of 
Stockholders  on  April  25, 1984, 
Midland's  stockholders  adopted  a 
proposal  to  permit  Midland  to  issue  up 
to  $10,000,000  principal  amount  of 
debentures  which  are  convertible  into 
common  stock  of  Midland  and  which 
would  be  issuable  in  one  or  more  series, 
provided  that  no  series  could  have  a 
preference  or  priority  over  any  other 
series. 
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Applicants  state,  as  a  coadition  to  the 
granting  of  so  order  pursuant  thereto, 
they  ivUl  coaiply  with  th«  fMowutg;  (1) 
Midland  may  issue,  and  may  cauae  or 
permit  Ventures  to  issue,  senior 
securities  representing  indebtedness  or 
sell  any  senior  security  representing 
indebtedness  at  which  Midland  or 
Ventures  is  the  issuer  either  in  a 
privately  arranged  transaction  in  which 
such  senior  securities  are  not  intended 
to  be  puUidy  distributed  or  in  s  public 
oSering  so  kiag  as  Midland  or  Ventures, 
as  the  case  may  be.  has  outstanding 
only  one  class  of  senior  securities 
representing  indebtedness  or,  in  the 
altenoative.  Midland  may  issue,  and  may 
cause  or  peradt  Ventures  to  issue,  more 
than  one  dass  of  senior  securities 
representing  indebtedness  or  sell  more 
than  one  class  of  senior  securities 
representing  indebtedness  of  which 
Midlnad  or  Ventures  is  the  issuer,  so 
long  »B  such  senior  securities  are  issued 
and  sold  to  banks,  insurance  companies 
or  other  institutional  investors  in 
privately  an-anged  transactions  and  are 
not  intended  to  be  publicly  distributed 
and  Midland  or  Ventures,  as  the  case 
may  be,  does  not  have  outstanding  any 
publicly  held  indebtedness:  provided 
that,  in  either  case,  (a)  any  such  senior 
security  representing  indebtedness  shall 
not  be  convertible  into,  exchangeable 
for,  or  accompanied  by  any  options, 
warrants  or  rights  to  subscribe  or 
acquire  any  equity  security,  except  as 
otherwise  permitted  by  Section  61(aX3) 
of  the  Act.  and  (b)  immediately  after  the 
issuance  or  sale  of  any  such  senior 
security  representing  indebtedness  by 
either  of  Midland  or  Ventures.  X4idJand 
and  Ventures,  on  a  consolidated  basis, 
and  Midland  and  Ventures,  individually, 
shall  have  the  asset  coverage  required 
by  Section  18(a).  as  modified  by  Section 
61  of  the  Act.  except  that  in  determining 
whether  iiidlaad  and  Ventures,  on  a 
consolidated  basis,  have  the  asset 
coverage  required  by  Section  W[a],  as 
modified  by  Section  61  of  the  Act.  any 
borruwings  by  Ventures  pursuant  to 
SBA-guaranteed  debentures  shall  not  be 
considered  senior  securities  and.  for 
purposes  of  the  definition  of  "asset 
coverage"  in  Section  18(h)  of  the  Act 
shall  be  treated  as  indebtedness  not 
represented  by  teaiot  securities.  (2)(a) 
Ventures  may  obtain  financing  through 
the  issusnce  of  SBA-guaranteed 
debentures  on  such  basis  and  in  such 
amount  am  the  SBA  may  from  time  to 
time  penait  for  SBIC's.  (b)  Ventures  may 
borrow  from  Midland,  and  Midland  may 
borrow  from  Ventures,  and  (c)  Midland 
may  guarantee  any  borrowings  by 
Ventures,  provided  that  at  the  time  of 


any  such  guarantee,  and  so  long  as  any 
such  guarantee  shall  be  outstanding. 
90%  of  the  total  assets  of  Midland  are 
represented  by  its  investment  in 
Ventiu-es  or  by  securities  similar  to 
those  in  which  Ventures  invests.  The 
application  indicates  that  none  of  the 
borrowings  or  other  arrangements 
permitted  by  this  subparagraph  (2)  shall 
be  deemed  senior  securities  for  pinposes 
of  any  order  issued  pursuant  to  this 
application  or  Section  18  of  the  Act. 

In  support  of  their  exemptive  request. 
Applicants  state  that  the  restrictive 
conditions  of  the  Second  Order  go 
beyond  the  provisions  of  Section  18  axul 
Section  61  o^  the  Act  which  govern  the 
capital  structure  of  a  btisiness 
development  company,  such  as  Midland 
or  Ventures.  Applicants  further  state 
that  since  ail  of  the  senior  securities 
currently  issued  or  proposed  to  be 
issued  by  Midland  rank  pari  passu,  they 
do  not  give  rise  to  the  abuses  Section 
18(c)  of  the  Ad  was  designed  to  prevent. 
Applicants  represent  that,  as  business 
development  companies,  they  will  be 
subject  to  the  restrictions  of  Section  18 
of  tfie  Act.  as  modified  by  Section  61  of 
the  Act,  in  issuing  or  selling  any  senior 
security  representing  indebtedness,  and 
to  the  200%  asset  coverage  requirements 
and  the  exemption  afforded  by  Section 
18(k]  of  the  Act  so  that  the  requested 
exemption  is  consistent  with  the 
purposes  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  10, 1984,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Invectment  Management,  pursuant  to 
delegated  aathority. 
Shirley  E.  HoHis, 

Acting  Secretary. 

|FR  Ooc  S4-3MM  FUe4  n-a»41  M*«a| 
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DEPARTMENT  OF  TRAM8W>fn-ATI0M 

Maritinw  Administration 

Bulk  Operating-Offfarsntlat  Subsidy 
Operators;  Invitation  for  Comments 
and  Applications  for  Permission  to 
Carry  Dry  Bulk  Prsfsrsnca  Cargoes 
¥inthout  S«A>sldy 

The  Maritime  Subsidy  Board  is 
considering  an  amendment  to  all  btdk 
operating-differential  subsidy  (ODS) 
contracts  that  Article  I-2(a)  be  amended 
to  permit  vessels  to  transport  dry  bulk 
xai^go  subject  to  the  cargo  preference 
statutes  of  the  United  States.  iiM^ln^tng 
but  not  limited  to  10  U.S.C  2631.  46 
U.5.a  124t  and  46  USC.  1241a,  at  fair 
and  reasonable  rates  for  U&-fUg 
commercial  vessels  but  without  ODS. 
llie  Board  is  currently  considering  two 
applications  for  a  similar  amendment. 

By  letter  dated  June  7. 1984.  Equity 
Carriers  I,  Inc..  Asoc-Palcon  11  Shipping 
Company  and  Equity  Carriers  III.  Inc. 
(collectively  Equity)  requested  an 
amendment  to  their  Operating- 
Differential  Subsidy  Agreement. 
Contract  No.  MA/MSB-439.  In  order  to 
allow  their  vessels  to  carry  dry  bulk 
preference  cargoes  at  fair  and 
reasonable  rates  but  without  ODS. 
Notice  of  Equity's  Jtuie  7, 1984 
application  was  published  in  the  Federal 
Register  of  June  25. 1984  (49  FF  25913) 
Docket  S-755  Sub.  1.  A  protest  was  filed 
on  behalf  of  the  American  Maritime 
Association. 

By  letter  dated  April  2, 1984.  Aeron 
Marine  Shipping  Company  (Aeron) 
amended  its  application  of  February  8, 
1984,  to  request  that  its  new  dry  bulk 
carrier  ARCHON  be  permitted  to 
operate  in  worldwide  dry  bulk  service 
with  operating-differential  subsidy 
except  that  the  company  does  not 
request  subsidy  when  transporting 
preference  cargo.  Notice  of  the  amended 
February  8, 1084.  application  was 
published  in  the  Federal  Register  on 
May  30, 1984  (49  FR  22587)  Docket  S- 
756.  Comments  were  received  from 
Equity  requesting  equal  treatment  for 
Equity  and  other  subsidized  bulk  vessel 
operators.  Protests  were  received  by 
American  Trading  Transportetion 
Company,  Inc.  concerning  t}^ 
substitution  of  the  ARCHON  for  the 
GOLDEN  DOLPHIN  in  the  ODS  contract 
but  not  mentioning  the  preference  cargo 
without  ODS  issue.  AMA  protested  the 
preference  cargo  part  of  the  application. 
The  California  and  Hawaiian  Sugar  Co. 
joined  in  AMA's  protest 

The  Maritime  Administrator  invites 
all  other  bulk  operators  with  ODS 
agreements  to  submit  conunents  if  they 
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wish  to  have  their  ODS  agreements 
amended  in  the  manner  set  forth  above. 

Any  person,  firm  or  corporation 
having  any  interest  and  desiring  to  offer 
views  and  comments  on  the  amendment 
to  all  bulk  ODS  contracts  of  Article  I- 
2(a)  to  permit  vessels  to  transport  dry 
bulk  cargo  subject  to  the  cargo 
preference  statutes  of  the  United  States 
at  faif  and  reasonable  rates  for  U.S.-flag 
commercial  vessels,  but  without  ODS 
for  consideration  by  the  Maritime 
Subsidy  Board  should  submit  them  in 
writing. 

All  submissions  should  be  sent  in 
triplicate,  to  the  Secretary,  Maritime 
Subsidy  Board,  Room  7300,  400  Seventh 
Street.  SW,  Washington,  D.C.  20590  by 
5:00  p.m.  on  December  7. 1984.  The 
Maritime  Subsidy  Board  will  consider 
these  views  and  comments  and  take 
such  action  with  respect  thereto  as  may 
be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies  (ODS)) 

By  Order  of  the  Maritime  Subsidy  Board. 
Dated:  November  15, 1984. 
Georgia  P.  Stamas, 

Secretary. 

(FR  Ooc.  S4-SOS12  Filed  11-20-S4:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

(Department  Circular  Public  Debt  Series- 
No.  36-84] 

Treasury  Notes  of  November  30, 1986; 
Series  AB-1986 

Wasiiington.  November  15. 1984. 

1.  Invitetion  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $9,000,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  30. 1986. 
Series  AB-1986  (CUSIP  No.  912827  RN 
4).  The  securities  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  bid  yield  of  each 
accepted  tender.  The  interest  rate  on  the 
securities  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  marmer  described  below.  Additional 
amounts  of  these  securities  may  be 
issued  to  Government  accounts  and 
Federal  Reserve  Banks  for  their  own 
account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  new  securities  may  also  be  issued 
at  the  average  price  to  Federal  Reserve 


Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  securities  will  be  dated 
November  30. 1984,  and  will  bear 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  31, 1985,  and 
each  subsequent  6  months  on  November 
30  and  May  31  until  the  principal 
becomes  payable.  They  will  mature 
November  30, 1986,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  an  interest 
payment  date  or  the  maturity  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  interest  or  principal  is  payable 
on  the  next-succeeding  business  day. 

2.2.  The  securities  are  subject  to  all 
taxes  imposed  under  the  Internal 
Revenue  Code  of  1954.  The  securities 
are  exempt  from  all  taxation  now  or 
hereafter  imposed  on  the  obligation  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority,  except  as 
provided  in  31  U.S.C.  3124. 

2.3.  The  securities  will  be  acceptable 
to  secure  deposits  of  public  monies. 
They  will  not  be  acceptable  in  payment 
of  taxes. 

2.4.  Securities  registered  as  to 
principal  and  interest  will  be  issued  in 
denominations  of  $5,000,  $10,000, 
$100,000,  and  $1,000,000.  Book-entry 
securities  will  be  available  to  eligible 
bidders  in  multiples  of  those  amounts. 
Interchanges  of  securities  of  different 
denominations  and  of  registered  and 
book-entry  securities,  and  the  transfer  of 
registered  securities  will  be  permitted. 
Bearer  securities  will  not  be  available, 
and  the  interchange  of  registered  or 
book-entry  securities  for  bearer 
securities  will  not  be  permitted. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  securities 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  D.C.  20239.  prior  to  1:00 
p.m..  Eastern  Standard  time. 
Wednesday,  November  21, 1984. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
November  20, 1984,  and  received  no 
later  than  Friday,  November  30, 1984. 

3.2.  The  face  amount  of  securities  bid 
for  must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 


Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
show  the  terra  "noncompetitive"  on  the 
tender  form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  tenders. 

3.4.  Commercial  banks,  which  for  this 
purposes  are  defined  as  banks  acceptiiig 
demand  deposite,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  report  daily 
to  the  Federal  Reserve  Bank  of  New 
York  their  positions  in  and  borrowings 
on  such  securities,  may  submit  tenders 
for  account  of  customers  if  the  names  of 
the  customers  and  the  amount  for  each 
customer  are  furnished.  Others  are 
permitted  to  submit  tenders  only  for 
their  own  account. 

3.5.  Tenders  will  be  received  without 
deposit  for  their  own  account  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  pubUc  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  securities  applied  for  (in  the 
form  of  cash,  maturing  Treasury 
securities,  or  readily  collectible  checks), 
or  by  a  payment  guarantee  of  5  percent 
of  the  face  amount  applied  for,  from  a 
commercial  bank  or  a  primary  dealer. 

3.6.  Immediately  after  the  closing 
hour,  tenders  will  be  opened,  followed 
by  a  public  aimouncement  of  the  amount 
and  field  range  of  accepted  bids.  Subject 
to  the  reservations  expressed  in  Section 
4.  noncompetitive  tenders  will  be 
accepted  in  full,  and  then  competitive 
tenders  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
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will  be  established,  on  the  basis  of  a  Vi 
of  one  percent  increment,  which  results 
in  an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discouct 
limit  of  99.500.  That  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 
such  interesl  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submittiiig  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.^ 
99.923,  and  the  determinations  of  die 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  hi  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accoimts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  be  notified 
only  if  the  tender  is  not  accepted  in  full, 
or  when  the  price  is  over  par. 

4.  RaMTvatkHia 

4.1.  TIm  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  raove  or  less  than  the 
amount  of  secnrfttes  specified  in  Section 
1.  and  to  make  different  percentage 
aliotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  ander  this  Section  is  final. 

5.  Payment  and  Delivery 

S.1.  Settlement  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  SettJenMnt  on  secuhties 


allotted  to  institutional  investors  and  to 
others  whose  teaders  are  accompanied 
by  a  payment  guarantee  as  provided  in 
Section  3.5.  must  be  made  or  completed 
on  or  before  Friday.  November  30, 1984. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash:  in  other  funds 
immediately  available  to  the  Treasury, 
in  Treasury  bills,  notes,  or  bonds  (with 
all  coupons  detached)  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defmed  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  November  28, 
1984.  In  addition,  Treasury  Tax  and 
Loan  Note  Opjion  Depositaries  may 
make  payment  for  allotted  securities  for 
their  own  accounts  and  for  account  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Friday,  November  30, 1984.  When 
payment  has  been  submitted  with  the 
tender  and  the  purchase  price  of  allotted 
securities  is  over  par,  settlement  for  the 
premium  must  be  completed  timely,  as 
specified  in  the  preceding  sentence. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  is 
under  par,  the  discount  will  be  remitted 
to  the  bidder.  Payment  will  not  be 
considered  complete  where  registered 
securities  are  requested  if  the 
appropriate  identifying  number  as 
required  on  tax  returns  and  other 
documents  submitted  to  the  Internal 
Revenue  Service  (an  individual's  social 
security  number  or  an  employer 
identification  number)  is  not  furnished 
When  payment  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  or 
required  of  the  bidder  for  any  difference 
between  the  face  amount  of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  face 
amount  of  securities  allotted,  shall,  at 
the  discretion  of  the  Secretary  of  the 


Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
required  to  be  assigned  if  the  new 
securities  are  to  be  registered  in  the 
same  names  and  forms  »b  appear  in  the 
registrations  m  assignments  of  the 
securities  surrendered.  When  the  new 
securities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  tiie 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  ixientifying  number)."  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  securities,  signed  by 
the  owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  should  be  surrendered  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20239.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.4.  Delivery  of  securities  in  registered 
form  will  be  made  after  the  requested 
form  of  registration  has  been  validated, 
the  registered  interest  account  has  been 
established,  and  the  securities  have 
been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary, 
and  to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid 
allotments. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulations 
governing  the  offering.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

Carob  lono*  UnsMi, 
Fiscal  Assistant  Secretary. 

|FR  Doc.  M-ae6tl  Pllad  11-2S-M;  ftO  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
at  5:37  p.m.  on  Thursday,  November  15, 
1984,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  an 
application  for  financial  assistance 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act:  Name  and 
location  of  bank  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(4),  (c)(6), 
(c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)). 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  C.  T.  Conover 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(4),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c){4),  (c)(6), 
(c)(8).  and  (c)(9)(A)(ii)). 

Dated:  November  16. 1984. 


Federal  Deposit  Insurance  Corporation. 
Hoyle  I.  Robinson. 
Executive  Secretary. 

|FR  Doc.  M-aoaag  Filed  11-t9-M:  liM  pm] 
BILUtm  CODE  •71«-«1-M 


FEDERAL  ENERGY  REGULATORY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT.  Nov.  14,  1984, 

49  FR  45097. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  November  15, 1984, 10:00 

a.m. 

CHANGE  IN  THE  MEETING:  The  following 

docket  number  has  been  added  to  the 

item  below: 

Item  No..  Docket  No.  and  Company 
CAG-3;  RP84-120-000,  West  Texas  Gas,  Inc. 
Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc  IM-AMM  Filed  11-16-84;  4:S8  pm] 
BILUNG  CODE  C717-02-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:30  p.m.,  November  30, 
1984. 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  Vol.  49,  No. 
223,  page  45522,  November  16, 1984. 
place:  Board  Room,  Sixth  Floor,  1700  G 
St.,  NW..  Washington,  DC. 
STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Ms.  Gravlee  (202-377- 

6677) 

CHANGES  IN  THE  MEETING:  The  following 

item  has  been  added  to  the  agenda  for 

the  accounting  for  mortgage  backed 

securities. 

|ohn  F.  Ghizzoni, 

Assistant  Secretary. 

No.  100,  November  19, 1984. 

IFK  Doc.  St-aorr  FIM  n-l»-M;  3M  pml 
WLLINO  COOC  •7W-01-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Monday, 

November  26, 1984. 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets. 
N.W.,  Washington.  D.C.  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:    Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  16. 1984. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

|FK  Doc  84-3aeae  Filed  11-19-M:  liM  pm) 
MLLMQ  COOC  SXIO-OI-ai 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

November  26, 1984. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2l8t  Streets, 

NW.  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

An  additional  item  has  been  added  to  this 
meeting: 
Studies  of  (1)  futures  and  options  markets, 
and  (2)  federal  margin  regulations  (Public 
Docket  No.  R-0427). 

CONTACT  PERSON  FOR  MORE 

information:    Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  19, 1984. 
James  McAfee. 
Associate  Secretary  of  the  Board. 

(FR  Doc  84-30870  FUed  ll-lS-St  IMS  pm) 
BUiJNQ  COOe  U10-01-M 
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Wednesday 
November  21,  1984 


Part  II 


Department  of 
Transportation 


Office  of  the  Secretary 


14  CFR  Ch.  il 

Transfer  of  Civil  Aeronautics  Board 

Functions  to  the  Department  of 

Transportation;  Notice  of  Proposed 

Rulemaicing 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretery 

14  CFR  Ch.  II 

(Docket  No.  S2:  Notice  No.  84-17] 

Tranefer  of  Civi  Aeronautics  Board 
RmctkMis  to  DOT 

AQCNCV:  Office  of  the  Secretary.  DOT. 
action:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to 
amend  14  CFR  Parts  300  through  326, 
which  set  forth  the  procedural 
regulations  of  the  Civil  Aeronautics 
Board  (CAB).  On  January  1, 1985,  the 
CAB  will  cease  to  exist  and  a  number  of 
its  remaining  functions  will  transfer  to 
DOT  consistent  with  the  requirements  of 
the  Airline  Deregulation  Act  of  1978  and 
the  Civil  Aeronautics  Board  Sunset  Act 
of  1984.  The  proposed  amendments  are 
necessary  to  facilitate  the  efficient 
transfer  of  those  CAB  functions  to  DOT. 
While  the  Department  does  not  have  the 
authority  to  make  changes  to  these 
regulations  elective  until  January  1, 
1985,  comments  on  these  matters  are 
invited  at  this  time  so  that  the  changes 
can  be  made  expeditiously  upon  transfer 
of  authority.  Changes  will  also  be 
required  in  the  CAB's  economic 
regulations  to  reflect  the  procedures  that 
will  apply  to  DOTs  administration  of 
the  transferring  functions.  Commenters 
are  encouraged  to  provide  comments  on 
these  matters,  which  will  be  the  subject 
of  subsequent  notices.  The  Department, 
however,  will  not  consider  substantive 
changes  to  the  economic  regulations 
governing  the  transferring  CAB 
functions  at  this  time.  Those  regulations 
will  be  carried  over  by  the  Department 
after  the  CAB  ceases  to  exist. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  December  11, 
1984. 


:  Comments  should  be 
submitted  to  the  Docket  Clerk,  Room 
10105.  Office  of  the  Secretary, 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington.  D.C. 
20590. 

RM  FURTHER  INFORMATION  CONTACT: 

Warren  Dean.  Assistant  General 
Counsel  for  International  Law.  (202)' 
428-2972.  or  Vance  Fort,  Director. 
Special  Programs.  Office  of  the 
Assistant  Secretary  for  Policy  and 
Intemation'al  Affairs.  (202)  426-4341, 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590. 


,    SUPPLEMENTARY  INFORMATION: 
Invitation  for  Comments 

Interested  persons  are  invited  to 
participate  in  the  making  of  this 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  All  comments  received 
on  or  before  the  closing  date  for 
comments  will  be  considerd  by  the 
Secretary  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  or 
withdrawn  in  the  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  contact  with  DOT  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket.  Commenters  wishing 
the  Department  to  acknowledge  receipt 
of  their  comments  submitted  in  response 
to  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  82."  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 
Background 

The  Airline  Deregulation  Act  of  1978 
(ADA)  mandated  regulatory  reform  for 
the  air  transportation  industry.  As  part 
of  the  regulatory  reform  process,  the 
ADA  provides  for  the  sunset  of  the  Civil 
Aeronautics  Board  (CAB)  and  the 
transfer  to  other  agencies,  effective 
January  1, 1985.  of  those  CAB  functions 
that  are  to  continue.  As  amended  by  the 
Civil  Aeronautics  Board  Sunset  Act  of 
1984  (Pub.  L  98-443,  October  4. 1984) 
(Sunset  Act),  the  ADA  provides  that 
most  of  the  CAB's  remaining  functions 
will  transfer  to  DOT,  with  certain  other 
functions  transferring  to  the  United 
States  Postal  Service.  This  proposal 
would  amend  the  CAB's  procedural 
regulations  for  DOT  consistent  with  the 
jurisdictional  scheme  established  by  the 
ADA. 

Under  the  terms  of  the  ADA,  as 
amended,  the  following  CAB  functions 
will  transfer  to  DOT: 

•  International  aviation,  including 
participation  in  bilateral  negotiations, 
selection  and  certification  of  U.S. 
carriers  to  serve  on  international  routes; 
granting  foreign  air  carriers  authority  to 
serve  the  United  States;  regulation  of 
international  fares  and  rates; 
investigation  of  unfair  or  deceptive 
practices  or  unfair  methods  of 
competition  in  foreign  air  transportation: 
action  on  unfair,  deceptive,  or 
discriminatory  practices  complaints  in 
foreign  air  transportation;  and  regulation 
of  international  air  mail  rates. 


•  Essential  Air  Service  Program,  a 
ten-year  subsidy  program  expiring 
October  1988,  which  guarantees  a 
minimum  level  of  air  service  to  all 
communities  that  had  certificated  air 
carrier  service  when  the  ADA  was 
enacted,  and  to  qertain  other 
communities. 

•  Section  43  Employee  Protection, 
which  provides  for  the  determination  of 
whether  the  termination  of  airline 
employees  is  due  primarily  to 
deregulation,  thereby  making  them 
eligible  for  certain  Federal  financial 
benefits.' 

•  Consumer  Protection  and  Air 
Carrier  Fitness,  programs  affecting  both 
foreign  and  domestic  air  transportion 
which  were  specifically  transferred  to 
the  Department  by  the  Sunset  Act. 

•  Antitrust  authority,  which  provides 
for  approval  and  antitrust  immunity  for 
mergers  and  similar  transactions, 
interlocking  relationships,  and 
intercarrier  agreements.  This  authority, 
except  as  it  relates  to  agreements  in 
foreign  air  transportation,  expires  on 
January  1. 1989,  under  the  provisions  of 
the  Sunset  Act. 

These  and  most  other  functions 
previously  performed  by  the  CAB  will 
be  carried  out  within  the  Office  of  the 
Secretary  of  Transportation. 
International  aviation  functions.  Section 
43  labor  determinations,  air  carrier 
fitness  demonstrations,  antitrust 
functions  and  economic  analysis  of  the 
airline  industry  will  be  performed  by  the 
Office  of  the  Assistant  Secretary  for 
Policy  and  International  Affairs.  The 
Essential  Air  Service  Program  will  be 
carried  out  within  a  new  office  to  be 
established  by  the  Office  of  the 
Secretary.  Most  consumer  functions  will 
be  performed  by  the  Office  of  the 
Assistant  Secretary  for  Governmental 
Affairs.  The  Department's  Research  and 
Special  Programs  Administration 


■  On  May  17, 1984.  the  U.S.  District  Court  for  the 
Oislrict  of  Columbia  held  section  43  of  the  Airline 
Deregulation  Act  vinconstitutional.  Alaska  Airlines 
V.  Donovan  (Civ.  Action  No.  84-0485  (D.D.C.  May 
17.  1984)). 

The  Department  of  justice  has  filed  a  notice  of 
appeal  from  this  decision  in  the  U.S.  Court  of 
Appeals  for  the  Disrict  of  Columbia. 

In  addition,  the  Civil  Aeronautics  Board 
responded  to  the  District  Court's  decision  by  issuing 
a  show  cause  order  on  August  20.  1984.  The  order 
stayed  all  further  steps  in  one  of  the  ten  employee 
protection  cases  assigned  to  Administrative  L.aw 
Judges.  The  order  further  directed  all  parties  to 
show  cause  by  August  30  why  the  Board  should  not 
stay  all  further  procedural  steps  in  the  other  nine 
cases. 

In  the  event  that  the  Empolyee  Protection 
Program  is  reinstated  by  action  of  the  Courts  or  of 
the  Congress,  responsibility  for  it  will  still  transfer 
to  the  OeiMrtment  of  Transportation,  which  will 
make  its  determinations  In  accord  with  the  Rnal 
rules  adopted  pursuant  to  this  notice. 
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(RSPA)  will  continue  the  CAB's 
information  gathering  functions. 

Proposed  Adoption  of  Amended  CAB 
Procedural  Regulations 

In  order  to  succeed  to  the  CAB 

functions  with  a  minimum  of  disruption, 
it  is  proposed  that  DOT  adopt  the  CAB's 
current  procedural  regulations 
(appearing  as  Parts  300  through  328  of 
Title  14.  Code  of  Federal  Regulations]  to 
carry  out  these  functions  with  as  few 
changes  as  possible.  As  explained 
below,  certain  modifications  are 
necessary  to  reflect  the  organizational 
structure  of  DOT  and  its  operating 
administrations  and  as  technical 
corrections  to  omit  references  to 
terminating  functions  and  functions 
transferring  to  other  agencies.  More 
importantly,  DOT  is  proposing  certain 
additional  procedural  arrangements  to 
minimize  any  perception  thai  improper 
influence  could  affect  the  administrative 
decisions  of  the  Department  in  hearing 
cases,  such  as  carrier  selection  for 
limited  designation  foreign  air 
transportation  route  authority.  This 
concern  arises  because  these  decisions 
are  transferring  from  an  independent 
agency  with  collegial  decisionmaking  to 
a  single  Cabinet  officer  within  the 
Executive  Branch.  A  more  detailed 
discussion  of  the  issue  and  the 
Department's  resolution  of  it  appears  in 
the  DOT  Plan  for  Sunset  of  the  Civil 
Aeronautics  Board,  dated  February  1984, 
a  copy  of  which  is  in  the  rulemaking 
docket 

This  notice  is  only  the  first  of  several 
rulemaking  documents  to  be  issued  by 
the  Department  in  the  coming  weeks  to 
effectuate  the  transfer  of  CAB  functions 
to  DOT.  Under  the  Sunset  Act,  the 
Department  was  assigned  several 
additional  functions,  including  the 
carrying  out  of  the  CAB's  antitrust 
authority.  The  Department  will  soon 
issue  an  NPRM  proposing  regulation  to 
implement  this  antitrust  authority. 

The  changes  proposed  to  CAB's 
procedures  reflect  a  delegation  of  the 
CAB  functions  by  the  Secretary  to  the 
Assistant  Secretary  for  PoUcy  and 
International  Affairs  in  most  cases.  This 
is  consistent  with  the  delegation  of  most 
international  decisions  and  other 
significant  transportation  issues  to  the 
DOT  Policy  Office,  to  be  acted  upon  on 
behalf  of  the  ^cretary  subject  to  her 
implicit  authority  to  revoke  the 
delegation.  A  few  delegations  would  be 
made  to  other  elements  of  the 
Department,  such  as  the  delegation  of 
data  collection  to  RSPA.  A  new  office 
would  be  constituted  to  administer  EAS 
functions,  although  review  of  its  final 
actions  would  be  assigned  by  the 
Secretary  to  the  Assistant  Secretary  for 


Policy  and  International  Affairs.  The 
delegations  will  later  be  prescribed  in  a 
separate  notice  setting  forth  revisions  to 
14  CFR  Part  385.  but  this  proposal  for 
changes  to  the  CAB  procedural 
regulations  constitutes  notice  of  these 
proposed  arrangements. 

This  notice  proposes  one  significant 
departure  from  routine  delegations  to 
assure  adequate  insulation  against 
potential  improper  influence  on  DOT 
decisions  in  hearing  cases.  In  the  case  of 
limited  designation  carrier  selections 
under  section  401  of  the  Act  in 
international  markets,  enforcement 
proceedings  and  othcrdeterminations 
required  by  statute  regulation  or  DOT 
order  to  be  made  upon  the  record  of  an 
oral  evidentiary  hearing,  this  notice 
proposes  a  special  delegation.  In  those 
cases,  the  authority  to  make  final 
binding  decisions  would  be  lodged  at 
the  level  of  the  senior  career  official  in 
the  Policy  Office,  and  review  of 
exercises  of  such  delegated  authority 
would  be  limited  to  the  alternatives  of 
(1)  unqualified  approval  by  the 
Assistant  Secretary,  or  (2)  remand  to  the 
career  official  for  action  consistent  with 
such  remand.  The  order  of  remand 
would  be  without  specific 
recommendation  for  final  action  by  the 
Assistant  Secretary  but  with  a  full 
explanation  of  the  basis  for  remand.  The 
Secretary  could  exercise  this  delegated 
review  authority  in  place  of  the 
Assistant  Secretary  but  would  be 
subject  to  the  same  restrictions. 
Generally,  the  Secretary  would  exercise 
the  review  authority  only  where  the 
decision  involves  significant  national 
transportation  policy  issues.  As  in  all 
cases  involving  formal  evidentiary 
hearings,  this  decisionmaking  process 
would  be  in  conformity  with  the 
requirements  of  5  U.S.C.  556  and  other 
applicable  provisions  of  the 
Administrative  procedure  Act  (APA). 
and  decisions  will  be  based  solely  upon 
the  record  of  the  proceeding.  These 
proposed  changes  to  CAB's  regulations 
are  set  forth  fn  S  302.22a  of  the  proposed 
rule. 

As  noted,  most  of  the  CAB  functions 
delegated  to  the  Policy  Office  would  be 
delegated  in  the  normal  fashion  to  the 
Assistant  Secretary.  In  addition  to 
carrier  authority  in  markets  without 
limited  designation,  these  functions 
include — 

(1)  Formal  and  informal  rulemaking; 

(2)  International  fares,  rates,  and  tariff 
approvals; 

(3)  International  mail  rate 
determinations; 

(4)  Unfair  trade  practices  complaint 
proceedings  under  sections  9  and  23  of 


the  International  Air  Transportation 
Competition  Act; 

(5)  Charter  application 
determinations;  and 

(6)  Exemption  actions  under  section 
418  of  the  Federal  Aviation  Act 

It  is  recognized  that  some  other  cases 
may  warrant  treatment  as  hearing  cases 
under  the  special  delegation  to  the 
senior  career  official  discussed  above. 
The  CAB.  for  example,  is  currently 
conducting  its  employee  protection 
proceedings  pursuant  to  section  43  of 
the  ADA  under  formal  hearing 
procedures.  For  this  reason,  the 
Department  proposes  to  delegate  the 
authority  to  initiate  and  decide  these 
cases  to  the  senior  career  official,  and  to 
retain  the  option  of  making  such  a 
delegation  in  other  exceptional  cases. 

One  otlier  noteworthy  modification  to 
CAB  organizational  arrangements  is 
proposed  in  this  notice.  In  the  absence 
of  international  and  domestic  bureaus 
that  are  separately  organized  from  the 
line  of  decisionmaking  (as  at  CAB]  to 
provide  a  separate  advocate  of  the 
public  interest  in  adversarial 
proceedings,  the  Department  is 
proposing  to  constitute  a  new  Office  of 
the  Assistant  General  Counsel  for 
Aviation  Enforcement  and  Proceedings 
within  the  General  Counsel's  office  to 
undertake  the  public  counsel  role.  This 
office  would  be  supervised  by  an 
Assistant  General  Counsel  and  the 
Deputy  General  Counsel  only,  and  not 
by  the  General  Counsel  who  would 
instead  provide  counsel  to  the 
decisionmakers  in  the  Policy  Office  and 
to  the  Secretary  on  agency  decisions. 
The  public  counsel  would  take 
responsibility  for  litigating  formal 
hearing  cases  and  enforcement  matters 
before  the  administrative  law  judges 
(ALfs]  or  other  duly  constituted 
decisionmakers.  The  public  counsel's 
participation  in  the  decisionmaking 
phase  would  be  limited  to  on-the-record 
submissions.  The  actions  of  this  new 
office  would  not  be  reviewable  or 
reversable,  except  by  the  Deputy 
General  Counsel.  Staff  of  the  Office  of 
the  Assistant  Secretary  for  Policy  and 
International  Affairs  responsible  for 
assisting  this  new  office  in  the 
performance  of  its  responsibilities  also 
would  be  segregated  from  staff 
participating  in  the  decisionmaking 
process.  A  comparable  arrangement  is 
already  in  use  at  the  CAB  for  initiation 
of  enforcement  proceedings  by  the 
General  Counsel's  Office. 

An  Office  of  Hearings  would  be 
established  in  the  Office  of  the  Assistant 
Secretary  for  Administration  and  would 
be  staffed  by  administrative  law  judges 
who  would  conduct  all  formal  hearing 
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cases.  The  CAB  docket  section 
functions,  with  the  exception  of 
Sunshine  Act  functions  which  are  not 
applicable  to  DOT  proceedings,  would 
be  carried  out  in  a  newly  established 
Documentary  Services  Division  in  the 
Office  of  the  General  Counsel. 

A  brief  summary  of  the  important 
decisionmaking  procedures  follows: 

Carrief  Selection  Dedsioninaklns  at 
DOT 

The  carrier  selection  process  for 
foreign  air  transportation  would  be 
similar  to  that  now  used  by  the  CAB; 
i.e.,  a  quasi-judicial  process  subject  to 
the  requirements  of  the  APA  would 
apply,  including  separation  of  functions, 
on-the-record  decisionmaking,  and  rules 
governing  ex  parte  contacts.  This 
process  and  the  APA  requirements 
would  ensure  fairness  and  integrity  in 
carrier  selection  decisions. 

In  hearing  cases,  the  senior  career 
official  in  the  Office  of  the  Assistant 
Secretary  for  Policy  and  International 
Affairs  would  draft  and  issue  an 
instituting  order  establishing  the  public 
goals,  policies,  and  criteria  for  the 
proceeding.  This  will  be  done  in 
consulation  with  the  Office  of  the 
General  Counsel  and  Office  of  the 
Assistant  Secretary  for  Policy  and 
International  Affairs. 

DOT  staff  would  appear  in  such 
proceedings,  as  appropriate,  in  a  public 
counsel  role  similar  to  that  currently 
performed  by  the  CAB's  Bureau  of 
International  Aviation.  The  DOT  staff 
position  would  be  prepared  for 
presentation  to  the  ALJ  by  the  Office  of 
the  General  Counsel's  new  Office  of  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings  in 
conjunction  with  staff  of  the  Office  of 
the  Assistant  Secretary  for  Policy  and 
International  Affairs.  Public  counsel, 
airlines,  and  other  interested  parties 
would  present  their  positions  to  the  ALJ. 
In  each  hearing  case,  an  ALJ  would 
conduct  a  formal,  on-the-record  hearing 
and  issue  a  recommended  decision 
regarding  the  carrier  to  be  selected.  This 
recommendation  would  be  reviewed  by 
the  senior  career  official  in  the  Office  of 
the  Assistant  Secretary  for  Policy  and 
International  Affairs  who  would  issue  a 
decision. 

The  Assistant  Secretary  for  Policy  and 
International  Affairs  would  have 
discretionary  authority,  delegated  by  the 
Secretary,  to  review  each  decision 
issued  by  the  senior  career  official,  but 
his  authority  would  be  limited  to 
approving  the  decision  or  remanding  it 
for  reconsideration.  The  Secretary,  in 
her  discretion,  may  exercise  this  review 
authority  in  place  of  the  Assistant 
Secretary,  subject  to  the  same 


limitations  and  consistant  with  the 
criteria  established  for  the  exercise  of 
this  discretion. 

Presidential  review  would  continue  to 
be  limited,  under  Section  801  of  the 
Federal  Aviation  Act  to  national 
security  and  foreign  relations 
considerations.  Judicial  review  would 
continue  to  be  available  to  any  party 
dissatisfied  with  the  outcome  of  the 
decision,  to  the  same  extent  as  under 
present  law. 

Essential  Air  Service  Dedsionmaking  At 
DOT 

A  new  Office  of  Essential  Air  Service 
(EAS)  would  be  established  as  a 
separate  office  within  the  Office  of  the 
Secretary  to  administer  the  EAS  subsidy 
program.  This  new  office  would  conduct 
negotiations  with  carriers,  set  subsidy 
and  service  levels,  estabUsh  conmiunity 
EAS  standards,  process  carrier  selection 
cases,  evaluate  and  monitor  air  carrier 
performance,  and  perform  other  related 
EAS  functions  currently  carried  out  by 
the  CAB.  EAS  community  hearings, 
conducted  by  senior  staff  members  from 
the  Office  of  EAS.  the  Office  of  the 
General  Counsel,  and  the  Office  of  the 
Assistant  Secretary  for  Policy  and 
International  Affairs,  would  be 
instituted  when  necessary  to  consider 
appeals  of  the  essential  air 
transportation  service  level 
determinations.  The  Assistant  Secretary 
for  Policy  and  International  Affairs, 
acting  pursuant  to  authority  delegated 
by  the  Secretary,  would  have  the 
discretion  to  review  service  level 
determinations  as  well  as  make 
decisions  on  carrier  selection  and 
subsidy  levels.  The  Secretary,  at  her 
discretion,  could  exercise  this  review 
authority  in  place  of  the  Assistant 
Secretary. 

Section  4S  Employee  Protection 
Dedsionmaldng  at  DOT 

Initial  determinations  of  whether  the 
termination  of  airline  employees  is  due 
primarily  to  deregulation,  thereby 
making  them  eligible  for  certain  Federal 
financial  benefits,  would  be  the 
responsibility  of  the  senior  career 
official  in  die  Office  of  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  As  in  the  case  of  carrier 
selection  decisionmaking  at  DOT.  an 
ALJ  would  conduct  a  hearing  and 
present  a  recommended  decision  to  the 
senior  career  official.  Thereafter,  the 
Assistant  Secretary  for  Policy  and 
International  Affairs,  or  the  Secretary, 
would  have  discretionary  authority  to 
review  each  decision  of  the  senior 
career  offical  but  his  or  her  action  would 
be  limited  to  approving  the  decision  or 
remanding  it  for  reconsideration.  DOT 


staff  would  appear  in  proceedings 
before  the  AL)  in  a  public  counsel  role 
similar  to  that  currently  exercised  by  the 
CAB'S  staff. 

Regulatory  Evaluation  And  Regulatory 
Flexibility  Act  Determinadon 

This  proposal  was  evaluated  under 
Executive  Order  12291.  "Federal 
Regulation."  dated  February  17, 1981. 
and  the  Department  of  Transportation's 
Regulatory  Policies  and  Procedures 
dated  February  28, 1979.  The  proposal  is 
not  considered  to  be  "major."  as  defined 
by  E.0. 12291,  because  it  would  not  have 
an  annual  effect  on  the  economy  of  $100 
millon  or  more:  it  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  regions;  and  it 
would  not  have  a  significant  adverse 
effect  on  competition  or  any  other 
aspect  of  the  economy.  In  fact,  the     ' 
economic  impact  is  expected  to  be  so 
minimal  as  not  to  warrant  a  full 
regulatory  evaluation.  The  proposal  is 
considered  to  be  significant  under 
DOTs  Regulatory  PoUcies  and 
Procedures  because  it  concerns  a  matter 
in  which  there  is  substantial  public 
interest. 

It  is  certified  that  this  proposal  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposal  merely  transfers 
certain  continuing  CAB  functions  to 
appropriate  offices  within  DOT.  Small 
entities  should  be  virtually  unaffected. 

List  of  Subjects  in  14  CFR  Chapter  D 

Air  carriers.  Administrative  practice 
and  procedure. 

Amendment  to  DOT  Order  5610.1C 

This  order  implements  the  National 
Environmental  Policy  Act  and  «vill  apply 
to  transferring  Board  Functions.  The 
order  will  be  updated  to  include 
provisions  currently  covered  in  14  CFR 
312.10.  312.11  and  312.18  ^nd  Appendix 
I. 

Proposed  Amendment 

Accordingly,  it  is  proposed  to  revise 
14  CFR  Chapter  II.  Subchapter  B  to  read 
as  set  forth  below.  (It  should  be  noted 
that  this  notice  is  based  on  the  CAB 
regulations  in  effect  in  May  1984.  Later 
amendments  will  be  reflected  in  the 
final  rule  that  will  be  issued  based  on 
this  notice.) 

(Airline  Deregulation  Act  of  1978  (Pub.  L  85- 
504.  October  24. 1978);  Civil  Aeronautics 
Board  Sunset  Act  of  1984  (Pub.  L  98-443. 
Octot>er  4. 1984):  Federal  Aviation  Act  of 
1958.  as  amended.  (49  U.S.C.  1301  et.  aeq.), 
and  49  U.S.C.  Subtitle  I) 
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Issued  in  Washington,  D.C  November  9, 
1984. 

lim  Burnley, 

Acting  Secretary  of  Transportation. 

SUBCHAPTER  B— PROCEDURAL 
REGULATIONS 

PART  300— RULES  OF  CONDUCT  IN 
DOT  PROCEEDINGS  UNDER  THIS 
CHAPTER 

i 

300.0  Applicability. 

300.0a  Applicability  of  49  CFR  Part  99. 

300.1  judicial  standards  of  practice. 

300.2  Prohibited  communications. 

300.3  Reporting  of  communications. 

300.4  Separation  of  functions. 

300.5  Prohibited  conduct. 

300.8    Practitioners'  standards  of  conduct. 

300.7  Conciseness. 

300.8  Gifts  and  hospitality  and  other 
conduct  affecting  DOT  employees. 

300.9  Permanent  disqualincation  of 
employees  from  matters  in  which  they 
personally  participated  l>efore  joining 
DOT  or  the  Civil  Aeronautics  Board. 

300.10  Temporary  disqualification  of 
employees  from  matters  in  which  they 
had  official  responsibility  before  joining 
DOT  or  the  Civil  Aeronautics  Board. 

300.108  Permanent  and  temporary 

disqualification  of  DOT  employees. 

300.11  Disqualification  of  Government 
officers  and  employees. 

300.12  Practice  of  special  Government 
employees  permitted. 

300.13  Permanent  disqualification  of  former 
Civil  Aeronautics  Board  members  and 
employees  and  DOT  employees  from 
matters  in  which  they  personally 
participated. 

300.14  Temporary  disqualification  of  former 
Civil  Aeronautics  Board  members  and 
employees  and  DOT  employees  from 
matters  formerly  under  their  official 
responsibility. 

300.15  Opinions  or  rulings  by  the  General 
Counsel. 

300.18    Waivers. 

300.17  Disquahfication  of  partners  of  DOT 
employees. 

300.18  [Reserved]. 

300.19  Use  of  confidential  information. 

300.20  Violations. 

Authority:  Sees.  204.  401-419,  901.  903, 1001, 
1002,  and  1007,  Pub.  L  85-726,  as  amended;  72 
Stat.  743.  754,  757,  758,  760,  763.  766,  767,  768, 
760,  770.  771,  783,  786.  788,  796;  76  Stat.  145;  91 
Stat.  1234:  92  Stat.  1732:  (49  U.S.C  1324,  1371- 
1389. 1471. 1473, 1481. 1482.  and  1467].  unless 
otherwise  noted. 

S  300.0    Appltcabiiny. 

The  rules  of  conduct  set  forth  in  this 
part  except  as  otherwise  provided  in 
this  or  any  other  DOT  regulation  shall 
govern  the  conduct  of  the  parties  and 
their  representatives,  and  the 
relationships  between  the  Office  of  the 
Secretary  of  Transportation,  the  Office 
of  the  Assistant  Secretary  for  Policy  and 
International  Affairs,  and  the  Office  of 
the  General  Coimsel.  including  regular 


personnel,  special  Government 
employees,  consultants,  or  experts 
under  contract  to  the  Department  of 
Transportation  (DOT)  and 
administrative  law  judges  (hereinafter 
referred  to  as  "DOT  employee(s)")  and 
all  other  persons  in  all  DO"!"  matters 
resulting  from  the  transfer  of  authority 
under  Section  160lCb)(l)  of  the  Federal 
Aviation  Act  of  1958.  as  amended  by  the 
Civil  Aeronautics  Board  Sunset  Act  of 
1984. 

S  300.0a    AppUcabiHty  of  49  CFR  Part  99. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  DO'T  employee 
involved  in  matters  covered  by  this 
chapter  shall  comply  with  the  rules  on 
"Employee  Responsibilities  and 
Conduct"  in  49  CFR  Part  99. 

(b)  The  rules  in  this  Part  shall  be 
construed  as  being  consistent  with  those 
in  49  CFR  Part  99.  If  a  rule  in  this  Part  is 
more  restrictive  than  a  rule  in  49  CFR 
Part  99,  the  more  restrictive  rule  shall 
apply. 

Saoai    Judicial  standards  of  practioe. 

Under  the  transfer  of  authority  under 
Section  1601(b)(1)  of  the  Federal 
Aviation  Act  of  1958,  certain  of  DOTs 
functions  are  similar  to  those  of  a  court 
and  parties  to  cases  before  DOT  and 
those  who  represent  such  parties  are 
expected — in  fact  and  in  appearance — 
to  conduct  themselves  with  honor  and 
dignity  as  they  would  before  a  court.  By 
the  same  token,  any  DOT  employee  or 
administrative  law  judge  carrying  out 
DOTs  quasi-judicial  functions  and  any 
DOT  employee  making 
recommendations  or  advising  them  are 
expected  to  conduct  themselves  with  the 
same  fidelity  to  appropriate  standards 
of  propriety  that  characterize  a  court 
and  its  staff.  The  standing  and 
effectiveness  of  DOT  in  carrying  out  its 
quasi-judicial  functions  are  in  direct 
relation  to  the  observance  by  DOT,  DOT 
employees,  and  the  parties  and 
attorneys  appearing  before  DOT  of  the 
highest  standards  of  judicial  and 
professional  ethics.  The  rules  of  conduct 
set  forth  in  this  part  are  to  be 
interpreted  in  light  of  those  standards. 

§  300.2    Prohil>lted  communications. 

(a)  Basic  requirement.  Except  as 
provided  in  paragraphs  (c),  (d)  and  (e) 
there  shall  be  no  substantive 
communication  in  either  direction 
between  any  concerned  DOT  employee 
and  any  interested  person  outside  DOT, 
concerning  a  public  proceeding,  until 
after  final  disposition  of  the  proceeding, 
other  than  as  provided  by  Federal 
statute  or  published  DOT  rule  or  order. 

(b)  Definitions.  For  purposes  of  this 
part:  i 


(1)  A  "substantive  commtinication"  is 

any  written  or  oral  communication 
relevant  to  the  merits  of  the  proceeding. 

(2)  The  "DOT  decisionmaker"  is 
defined  in  14  CFR  302.22a. 

(3)  A  "concerned  DOT  employee"  is  a 
DOT  employee  who  is  or  may 
reasonably  be  expected  to  be  direcUy 
involved  in  a  decision  which  is  subject 
to  a  public  proceeding. 

(4)  A  "public  proceeding"  is  one  of  the 
following: 

(i)  A  proceeding  for  which  a  Federal 
statute  requires  a  hearing,  after  the  filing 
of  the  document  initiating  the 
proceeding,  or  a  matter  on  which  DOT 
has  ordered  a  hearing  at  which  an 
employee  presides  at  the  taking  of 
evidence,  after  the  issuance  of  the  order 
(such  a  proceeding  is  referred  to  as  a 
"hearing  case."  with  any  other 
proceeding  sometimes  referred  to  as  a 
"nonhearing  case"). 

(ii)  A  ndemaking  proceeding,  after  the 
issuance  by  DOT  of  a  notice  requesting 
public  comment. 

(iii)  A  tariff  filing  after  DOT  has 
ordered  an  investigation  or  a  complaint 
has  been  filed  or  docketed. 

(iv)  A  proceeding  initiated  by  DOT 
show-cause  order,  after  the  filing  in  the 
docket  of  an  identifiable  written 
opposition  to  the  order's  tentative 
findings. 

(v)  Any  other  proceeding  initiated  by 
a  docket  filing,  after  the  filing  in  the 
docket  of  an  identifiable  written 
opposition  to  the  initiating  document 

(c)  General  exceptions.  Paragraph  (a) 
of  this  section  shall  not  apply  to  the 
following: 

(1)  Informal  communications  between 
legal  counsel,  including  discussions 
about  stipulations  and  other 
communications  considered  proper  in 
Federal  court  proceedings. 

(2)  Information  given  to  a  DOT 
employee  who  is  participating  in  a 
hearing  case  on  behalf  of  an  office  that 
is  a  party,  to  another  DOT  employee 
who  is  reviewing  that  work,  or  to  his 
supervisors  within  that  office. 

(3)  Communications  made  in  the 
course  of  an  investigation  to  determine 
whether  formal  enforcement  action 
should  be  begim. 

(4)  Settlement  discussions  and 
mediation  efforts. 

(5)  Information  given  at  the  request  of 
a  DOT  employee  acting  upon  a  specific 
direction  of  DOT,  in  a  nonhearing  case, 
where  DOT  has  decided  that  emergency 
conditions  exist  and  this  rule  would 
otherwise  prevent  the  obtaining  of 
needed  information  in  a  timely  manner. 

(6)  Information  given  at  the  request  of 
a  DOT  employee  in  a  tariff  matter  after 
a  complaint  is  filed  but  before  an 
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iavcstigatioD  is  ordered,  or  in  a 
rulemaking  proceeding. 

(7)  Nonhearing  cases  that  are  to  be 
decided  within  30  days  aft«-  the  filing  of 
the  initiating  documenL 

(8)  Nonhearing  cases  arising  under 
section  419  of  the  Federal  Aviation  Act. 
49  U.S.C  1389. 

(9]  In  nonhearing  cases, 
communications  with  other  Federal 
agencies  not  exempted  by  paragraph  (e) 
of  this  section. 

(d)  Status  and  expedition  requests. 
Paragraph  (a)  of  this  section  shall  not 
apply  to  oral  or  written  communications 
asking  about  the  status,  or  requesting 
expeditious  treatment,  of  a  public 
proceeding.  However,  any  request  for 
expeditious  treatment  should  be  made  in 
accordance  with  the  Rales  of  Practice, 
particularly  Rules  14  and  18.  §S  302.14 
and  302.18  of  this  chapter. 

(e)  National  defense  and  foreign 
policy.  In  nonhearing  cases,  paragraph 
(a)  of  this  section  shall  not  apply  to 
communications  concerning  national 
defense  or  foreign  policy  matters, 
including  international  aviation  matters. 
In  hearing  cases,  any  communications 
on  those  subjects  to  or  from  DOT 
employees  involved  in 
intergovernmental  negotiations  that 
would  be  barred  by  paragraph  (a)  are 
permitted  if  the  communicator's  position 
with  respect  to  those  negotiations 
cannot  otherwise  be  fairly  presented, 
but  those  communications  shall  not  be 
considered  as  part  of  the  record  on 
which  decisions  must  be  made. 

P)  Communications  not  considered.  A 
communication  in  violation  of  this 
section  shall  not  be  considered  part  of  a 
record,  or  included  as  available 
material,  for  decision  in  any  proceeding. 

§3Q«.3    nsyorting of conwiunteaUoiM. 
(a)  General.  The  following  types  of 
substantive  communication  shall  be 
reported  as  specified  in  paragraph  (b)  of 
this  section: 

(1)  Any  communication  in  violation  of 
i  300.2(a)  of  this  chapter. 

(2)  Information  given  upon 
determination  of  an  emergency  under 
S  300.2  (c)(5)  of  this  chapter. 

(3)  information  given  at  the  request  of 
a  DOT  employee  in  a  rulemaking  or 
tariff  matter  under  {  300.2(c}(6]  of  this 
chapter. 

(4)  Communications  in  nonhearing 
cases  to  be  decided  within  30  days 
under  $  300.2(c)(7)  of  this  chapter. 

(5)  Communications  in  nonhearing 
cases  arising  under  section  419  of  the 
Federal  Aviation  Act,  49  U.S.C  1389. 
made  under  S  300.2(c)(8). 

(6)  Communications  in  nonhearing 
cases  with  other  agencies  of  the  Federal 
government  under  S  30a2(c)(9). 


(b)  Public  filing.  (1)  A  written 
communication  shall  be  put  into  the 
correspondence  or  other  appropriate  file 
of  the  proceeding,  which  shall  be 
available  for  inspection  and  copying 
during  business  hours  in  the 
Documentary  Services  Division. 

(2)  An  oral  communication  shall  be 
summarized  by  the  DOT  employee 
receiving  it  One  copy  shall  be  put  into  a 
pubUc  file  as  described  in  paragraph  (b) 
(1)  of  this  section,  and  another  copy 
shall  be  mailed  to  the  communicator. 

(3)  In  addition,  copies  of  written 
communicationa  and  oral  summaries 
shall  be  filed  in  chronological  order  in  a 
"Part  300"  file  maintained  in  the 
Documentary  Services  Division. 

(4)  Copies  of  all  filings  under  this  part 
dealing  with  discontinuances  or 
reductions  of  air  transportation  shall  be 
mailed  to  the  directly  affected  local 
communities.  State  agencies,  and  airport 
managers. 

(c)  Status  and  expedition  requests.  A 
DOT  decisionmaker  who  receives  a 
co.-nmunication  asking  about  the  status 
or  requesting  expeditious  treatment  of  a 
public  proceeding,  other  than  a 
communication  concerning  national 
defense  or  foreign  policy  (including 
international  aviation),  shall  either: 

(1)  Refer  the  conmiunicator  to  the 
Documentary  Services  Division. 

(2)  If  the  DOT  decisionmaker 
responds  by  advising  on  the  status,  put  a 
memorandum  describing  the  exchange 
in  the  public  file  as  described  in 
paragraph  (b)(1)  of  this  section. 

9  300.4    ScparatkMi  of  functions, 
(a)  A  DOT  employee  who  is 
participating  in  a  hearing  case  on  behalf 
of  an  office  that  is  a  party,  another  DOT 
employee  who  is  in  fact  reviewing  the 
position  taken,  or  who  has  participated 
in  developing  the  position  taken  in  that 
case,  or,  in  cases  involving  accusatory 
or  disciplinary  issues  (including  all 
enforcement  cases)  such  employees' 
supervisors  within  that  office,  shall  have 
no  substantive  communication  with  any 
DOT  decisionmaker,  administrative  law 
judge  in  the  case,  or  other  DOT 
employee  advising  them,  with  respect  to 
that  or  any  factually  related  hearing 
case,  except  in  accordance  with  a 
published  DOT  rule  or  order.  In 
addition,  each  bureau  or  office 
supervisor  of  a  DOT  employee  who  is 
participating  in  a  hearing  case  on  behalf 
of  that  office  when  it  is  a  party  shall 
have  no  substantive  communication 
with  any  administrative  law  judge  in  the 
case,  or  DOT  employee  advising  the 
judge,  in  that  or  any  factually  related 
hearing  case,  except  in  accordance  with 
a  pubUshed  DOT  rule  or  order.  For  each 
hearing  case,  or  office  heads  shall 


maintain  a  publicly  available  record  of 
those  employees  who  are  participating 
or  are  in  fact  reviewing  the  position 
taken,  or  who  have  participated  in 
developing  the  position  taken  in  that 
case. 

(b)  In  hearing  cases  involving  fares  or 
rates,  or  applications  for  a  certificate  or 
permit  under  sections  401  or  402  of  the 
Act.  or  applications  by  a  holder  for  a 
change  in  a  certificate  or  permit,  a 
supervisor  who  would  not  be  permitted 
to  advise  the  DOT  decisionmaker  under 
paragraph  (a)  may  advise  the  DOT 
decisionmaker  in  the  following  manner 
The  supervisor's  advice  must  either  be 
made  orally  in  an  open  DOT  meeting  or 
by  a  memorandum  placed  in  the  docket 
or  other  public  file  of  such  matter.  Oral 
advice  must  be  summarized  in  writing 
by  the  supervisor  and  placed  in  the 
docket  or  file  of  the  matter.  A  copy  of 
such  written  memorandum  or  summary 
or  oral  advice  must  be  served  on  each 
party  to  the  proceeding  within  3 
business  days  after  such  advice  is  given 
to  the  concerned  DOT  decisionmaker. 
Each  of  the  parties  may  comment  in 
writing  on  such  advice  within  5  business 
days  after  service  or  the  summary.  In  no 
event  however,  may  a  supervisor  advise 
the  DOT  decisionmaker  if  he  or  she 
acted  as  the  office's  counsel  or  witness 
in  the  matter. 

(c)  In  enforcement  cases,  the  Office  of 
the  Assistant  General  Counsel  for 
Aviation  Enforcement  and  Proceedings, 
under  the  supervision  of  the  Deputy 
General  Counsel,  will  conduct  all 
enforcement  proceedings  and  related 
investigative  functions,  while  the 
General  Counsel  will  advise  the  DOT 
decisionmaker  in  the  course  of  the 
decisional  process.  The  O^ice  of  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings  will  report 
to  the  Deputy  General  Counsel.  To 
ensure  the  independence  of  these 
functions,  this  Office  and  the  Deputy 
General  Counsel,  for  the  purpose  of  this 
section,  shall  be  considered  an  "office" 
as  that  term  is  used  in  paragraph  (a), 
separate  from  the  General  Counsel  and 
the  rest  of  the  Office  of  the  General 
Counsel. 

(Sec.  204. 1001.  Federal  Aviation  Act  of  195a 
as  amended.  72  Stat.  743,  788:  49  U.S.C.  1324, 
1481) 

9  3005    ProMbMad  conduct 

No  person  shall:  (a)  Attempt  to 
influence  the  judgment  of  a  concerned 
DOT  employee  by  any  unlawful  means 
such  as  deception  or  the  payment  of 
money  or  other  consideration;  or 

(b)  Disrupt  or  interfere  with  the  fair 
and  orderly  disposition  of  a  DOT 
proceeding. 
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9  300.6    Prsctitlonars' standards  of 
conduct 

Every  person  representing  a  client  in 
matters  before  DOT  in  all  contacts  with 
DOT  employees,  should: 

(a)  Strictly  observe  the  standards  of 
professional  conduct; 

(b)  Refrain  from  statements  or  other 
actions  designed  to  mislead  DOT  or  to 
cause  unwarranted  delay; 

(c)  Avoid  offensive  or  intemperate 
behavior, 

(d)  Advise  all  clients  to  avoid 
improprieties  and  to  obey  the  law  as  the 
attorney  believes  it  to  be;  and 

(e)  Terminate  the  professional 
relationship  with  any  client  who  persists 
in  improprieties  in  proceedings  before 
DOT. 

S  300.7    CondsonM*. 

Every  oral  or  written  statement  made 
in  a  DOT  proceding  shall  be  as  concise 
as  possible.  Verbose  or  redundant 
presentations  may  be  rejected. 

9300.8    Qlfts  and  twspltality  and  otttar 
conduct  affecting  DOT  amployaaa. 

(a)  No  person,  otherwise  than  as 
provided  by  law  for  the  proper 
discharge  of  o^icial  duty,  shall  directly 
or  indirectly  give,  offer,  or  promise 
anything  of  value  to  any  DOT  employee 
for  or  because  of  any  official  act 
performed  or  to  be  performed  by  DOT 
employee  (18  U.S.C.  201). 

(b)  Subject  to  49  CFR  Part  99,  it  is 
improper  for  persons  interested  in  the 
business  of  DOT  to  provide  hospitality, 
gifts,  entertainment  or  favors  to  any 
DOT  employee. 

(c)  Persons  interested  in  the  business 
of  DOT  should  familiarize  themselves 
with  (49  CFR  Part  99),  in  order  that  they 

.  shall  not  encourage  or  cause  any 
violation  of  the  provisions  of  that  Part 
by  any  DOT  employee. 

9  300.9    Permanent  disqualification  of 
•mployew*  from  matters  In  wtilch  ttwy 
personally  participated  tMfora  )oinlng  DOT 
or  ttia  Civil  Aeronautics  Board. 

Any  DOT  employee  shall  permanently 
disqualify  himself  from  participation  in 
every  matter  before  the  Department  in 
which  he  previously  personally  and 
substantially  participated  for  an 
interested  person  or  entity,  including 
other  agencies  of  the  United  States 
Government,  before  joining  the  DOT  or 
the  Civil  Aeronautics  Board.  Such 
disqualification  shall  be  applicable  also 
if  a  person  is  closely  related  to  is  a  DOT 
employee  as  partner,  associate, 
employer,  or  the  like,  personally  and 
substantially  participated  in  a  matter 
before  DOT  prior  to  the  employee's 
employment  by  the  Department  or  the 
Civil  Aeronautics  Board  and  the 
circumstances  were  such  that  the  DOT 


employee's  subsequent  participation  in 
the  matter  as  a  DOT  employee  could 
fairly  be  said  to  create  the  appearance 
that  his  participation  would  be  affected 
by  his  prior  relationship. 
Notwithstanding  the  foregoing,  the 
disqualification  of  any  DOT  employee, 
including  any  member  of  a  DOT 
employee's  personal  staff  or  a  special 
Government  employee,  whose  prior 
personal  and  substantial  participation  in 
a  DOT  or  Civil  Aeronautics  Board 
proceeding  or  whose  relationship  to  one 
who  so  participated  occurred  on  behalf 
of  another  agency  of  the  United  States 
Government  shall  only  be  applicable 
with  respect  to  issues  on  which  the  prior 
governmental  employer  took  a  position 
in  the  proceeding  unless  participation 
could  fairly  be  said  to  create  the 
appearance  that  his  or  her  participation 
would  be  affected  by  his  or  her  prior 
relationship. 

9  300. 10    Temporary  disqualification  of 
•mployaos  from  matters  in  wftich  tl>*y  had 
official  rasponsibNIty  b«f or*  Joining  DOT  or 
ttte  Civil  Aeronautics  Board. 

Any  DOT  employee  shall  temporarily 
disqualify  himself  from  participation  in 
any  matter  before  DOT  if  he 
represented,  was  associated  with  or  was 
employed  by  an  interested  person  or 
entity  including  other  agencies  of  the 
United  States  Government  before 
joining  DOT  or  the  Civil  Aeronautics 
Board,  and,  although  he  did  not 
personally  and  substantially  participate 
in  the  matter,  the  matter  was  within  his 
"official  responsibiUty,"  as  that  term  is 
defined  in  §  300.14  of  this  chapter  except 
that  the  action  referred  to  therein  shall 
be  private  action  as  well  as 
"Government"  action.  Such 
disqualification  shall  be  applicable  also 
if  a  person  closely  related  to  the  DOT 
employee  as  partner,  associate, 
employer,  or  the  like,  who,  while  not 
personally  and  substantially 
participating  in  the  matter,  had  it  within 
his  "official  responsibility"  as  that  term 
is  defined  in  S  300.14  of  this  chapter,  and 
modified  above,  and  the  circumstances 
are  such  that  the  DOT  employee's 
subsequent  participation  in  the  matter 
as  a  DOT  employee  could  fairly  be  said 
to  create  the  appearance  that  his 
participation  would  be  affected  by  his 
prior  relationship.  Notwithstanding  the 
foregoing,  the  disqualification  of  any 
DOT  employee  whose  prior  "official 
responsibility"  or  relationship  to  one 
with  such  responsibility  occurred  on 
behalf  of  another  agency  of  the  United 
States  Government  shall  only  be 
applicable  with  respect  to  issues  on 
which  the  prior  governmental  employer 
took  a  position  in  the  proceeding.  The 
temporary  disqualification  shall  run  for 


a  period  of  one  year  from  the  date  of  the 
termination  of  the  representation, 
association,  or  employment  with  the 
interested  person  or  entity. 

9  300.10a    Parmanant  and  temporary 
disqualification  of  DOT  amploy— s. 

Due  to  the  transfer  of  authority  under 
1601(b)(1)  of  the  Federal  Aviation  Act  of 
1958,  the  terms  of  §§  300.9  and  300.10 
shall  not  be  construed  to  apply  to  DOT 
employees  who  previously  personally 
and  substantially  participated  in  matters 
before  the  Board  which  has  become  the 
subject  of  DOT  proceedings. 

9  300.11    DtequaMfteatlon  of  Qovmmant 
offlcars  and  antptoyaaa. 

No  officer  or  employee  of  the  Federal 
Government  other  than  a  "special 
government  employee"  as  defined  in  18 
U.S.C.  202.  shall  represent  anyone, 
otherwise  than  in  the  proper  discharge 
of  his  official  duties,  in  any  DOT 
proceeding  or  matter  in  which  the 
United  States  is  a  party  or  has  a  direct 
and  substantial  interest 

(18  U.S.C.  205] 

9300.12    PracUca  Of  spaciai  Oovammant 
amployaas  parmtttad. 

A  special  Government  employee,  who 
qualifies  as  such  under  the  provisions  of 
18  U.S.C.  202(a),  may  participate  in  DOT 
proceedings  only  to  the  extent  and  in  the 
manner  specified  in'18  U.S.C.  205. 

§300.13    Permanent  disquallftcatlon  of 
tormar  CMI  Aeronautics  Board  members 
and  ampioyeat  and  DOT  amployas  from 
matters  in  wtiich  they  parsoftaMy 
partlclpatad. 

No  former  Board  member  or  employee 
or  DOT  employee  shall  act  as  agent  or 
attorney  before  DOT  for  anyone  other 
than  the  United  States  in  connection 
with  any  proceeding,  application, 
request  for  a  ruling  or  other 
determination,  contract,  claim, 
controversy,  charge,  accusation,  or  other 
particular  matter,  involving  a  specific 
party  or  parties,  in  which  the  United 
States  is  a  party  or  has  a  direct  and 
substantial  interest  and  in  which  he 
participated  personally  and 
substantially  through  decision,  approval, 
disapproval,  recommendation,  rendering 
of  advice,  investigation,  or  otherwise  as 
a  Board  member  or  employee  or  DOT 
employee. 
(18  U.S.C.  207(a)) 

9  300.14    Temporary  dIaquaNficatlon  of 
former  Civil  Aaronautica  Board  mambars 
and  amptoyaaa  and  DOT  amployaas  from 
mattars  formarly  under  tiMtr  official 
raaponalbwty. 

Within  one  year  after  termination  of 
employment  with  the  Board  or  DOT.  no 
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former  Board  member  or  Board 
employee  or  DOT  employee  shall 
appear  personaHy  before  DOT  on  behalf 
of  any  person  other  than  the  United 
States  in  any  DOT  proceeding  or  matter 
in  which  the  United  States  is  a  party  or 
has  a  direct  and  substantial  interest  and 
wdilch  was  under  his  official 
responsibility  at  any  time  within  one 
year  [ireceding  termfnation  of  such 
responsibihty.  The  term  "official 
responsibilitJF"  means  the  direct 
administrative  or  operating  authority. 
whether  intermediate  or  rmaL  and  either 
exercisable  alone  or  with  others,  and 
either  persooaUy  or  throogb 
subordinates,  to  approve,  disapprove,  or 
otherwise  direct  Government  acbon. 

(18  U.S.C  202(b).  207(b)) 

9  300.15    OpMons  or  ruRngs  by  the 
General  CoohmL 

(a)  The  General  Counsel  is  authorized 
to  render  opinions  or  rulings  to  the 
public  on  the  application  of  the 
provisions  of  this  part  When  written 
request  is  made  for  such  opinions  and 
rulings,  they  shall  be  transmitted  to 
DOT  and  shall  be  available  to  the  public 
in  the  Documentary  Services  Division 
after  any  appeal  to  or  review  by  the 
Secretary  has  been  completed  or  after 
the  time  for  review  has  expired. 
Identifying  details  shall  normally  be 
stricken  from  copies  available  to  the 
public  unless  the  public  interest  requires 
disclosure  of  such  detaib. 

(b)  If  any  person  is  disqualified  from  a 
particular  proceeding  under  the 
provisions  of  5  5  300.9,  300.10.  300.13. 
300.14.  and  300.17  of  this  chapter  by  a 
raiing  of  the  General  Counsel,  or  by 
such  person's  own  action,  such 
disqualification  shall  be  memorialized  in 
a  writing  filed  in  the  appropriate  file  of 
the  matter  by  the  General  Counsel  or 
such  person. 

SaoaiS    wavers. 

(a)  A  former  Board  member.  Board 
employee  or  DOT  employee  with 
outstanding  scientific  or  technological 
qualifications  who  is  disqualified  from 
acting  in  a  representative  capacity 
ander  the  provisions  of  }  300.13  or 

i  300L14  of  this  chapter  may 
nevertheless  participate  in  a  proceeding 
in  a  scientific  or  technological  field 
pursuant  to  the  terms  of  a  certificate 
issued  in  compliance  with  the  proviso 
following  18  use.  207  (a)  and  (b). 

(b)  An  employee  who  believes  his 
prior  employment  relationships  will  not 
affect  the  integrity  of  his  services  may 
request  that  the  prohibition  of  i  300.9  or 
S  300.10  of  this  chapter  be  waived  by  the 
appropriate  Ethics  Counselor  under  49 
CFR  99.735-71. 


§300.17 
DOT 


Of 


No  partner  of  a  DOT  employee  shall 
act  as  agent  or  attorney  for  anyone 
other  than  the  United  States  in  any  DOT 
proceeding  or  matter  in  which  such 
employee  participates  or  has 
participated  personally  and 
substantially  through  decision,  approval, 
disapproval,  recommendation,  rendering 
advice,  investigation,  or  otherwise,  or 
which  is  the  subject  of  his  official 
responsibihty. 

(ta  U.S.C.  207(c)) 

§300l10    IReMfved] 

9300.19    Um  of  confldenUai  Information. 
No  former  CAB  member  or  employee 
or  DOT  employee,  or  any  person 
associated  with  him  or  her,  shall  ever 
use  or  undertake  to  use  in  any  DOT 
proceeding  or  matter  any  confidential 
facts  or  information  which  came  into  the 
possession  of  such  Member  or  employee 
or  to  his  attention  by  reason  of  his 
employment  with  the  CAB  or  DOT 
without  first  applying  for  and  obtaining 
the  consent  of  the  appropriate  ethics 
counselor  for  the  use  of  such  facts  or 
information. 

§300120    VIotattofW. 

(a)  DOT  may  disqualify,  and  deny 
temporarily  or  permanently  the  privilege 
of  appearing  or  practicing  before  it  in 
any  way  to.  any  person  who  is  found  by 
DOT  after  written  notice  of  charges  and 
hearing  to  have  engaged  in  unethical  or 
improper  professional  conduct.  Any 
violation  of  this  part  shall  be  deemed  to 
be  such  conduct. 

(b)  When  appropriate  in  the  public 
interest,  DOT  may  deny  any  application 
or  other  request  of  a  party  in  a 
proceeding  subject  to  this  part  where 
DOT  finds  after  hearing  that  such  party 
has,  in  connection  with  any  DOT 
proceeding,  violated  any  of  the 
provisions  of  this  part  or  any  of  the 
provisions  of  Chapter  11  of  Title  18  of 
the  United  States  Code.  DOT  may  also 
condition  its  farther  consideration  of 
such  party's  application  or  other  request 
or  the  effectiveness  of  any  order 
granting  such  application  or  other 
request  upon  such  party's  first  taking 
such  action  as  DOr  may  deem 
necessary  or  appropriate  to  remedy  the 
violation  of  this  part  or  Chapter  11  of 
Title  18  of  the  United  States  Code  to 
prevent  or  deter  any  repetition  of  such 
violation.  DOT  may  in  addition  issue  a 
cease  and  desist  order  against  any 
repetition  of  such  or  similar  misconduct. 

(c)  The  actions  authorized  by  this 
section  may  take  place  within  the 
framework  of  the  matter  during  or 
concerning  which  the  violations  occur  or 


in  a  separate  matter,  as  the  DOT 
decisionmaker  or  the  presiding  - 
administrative  law  judge  may  direct.  A 
complaint  alleging  that  a  violation  has 
occurred  in  the  course  of  a  matter  shall 
be  filed  in  the  docket  or  appropriate 
public  file  of  such  matter  unless  such 
complaint  is  made  after  DOTs  decision 
of  the  matter  has  become  final,  in  which 
event  such  complaint  may  be  filed 
pursuant  to  Part  302,  Subpart  B  of  the 
rules  of  practice.  A  violation  in  the 
course  of  a  matter  which  may  be 
attributable  to  or  affect  the  fitness  of  a 
party  will  ordinarily  either  be  disposed 
of  within  the  framework  of  such  matter 
or  be  considered  within  the  context  of 
any  subsequent  matter  involving  the 
interests  of  such  party.  Other  violations 
will  ordinarily  be  disposed  of  in  a 
separate  proceeding. 

(d)  In  the  case  of  any  violation  of  the 
provisions  of  this  part,  the  violator  may 
be  subject  to  civil  penalties  under  the 
provisions  of  section  901  of  the  Act  The 
violator  may  also  be  subject  to  a 
proceeding  brought  under  section  1002 
before  the  Department  and  under 
sections  903  and  1007  of  the  Act  before  a 
U.S.  district  court  to  compel  compliance 
with  civil  penalties  which  have  been 
imposed. 

PART  302— RULES  OF  PRACTICE  IN 
PROCEEDINGS 

302.1  Applicability  and  description  of  part. 

302.2  Reference  to  part  and  method  of  citing 
rules. 

Subpart  A— Rules  of  General  Applicability 

302.3  FiKng  of  documents. 

302.4  General  requirements  as  to  ' 
documents. 

302.5  Amendment  of  documents  and 
dismissal. 

302.6  Responsive  documents. 

302.7  Retentioo  of  documenU  by  DOT. 

302.8  Service  of  documents. 

302.9  Parties. 

302.10  Substitution  of  parties. 

302.11  Appearances;  rights  of  witnesses. 

302.12  Consolidation  of  proceedings. 

302.13  Joinder  of  complaints  or 
complainants. 

302.14  Participation  in  hearing  cases  by 
persons  not  parties. 

302.15  Formal  intervention  in  hearing  cases. 

302.16  Computation  of  time. 

302.17  Continuances  and  extensions  of  time. 

302.18  Motions. 

302.19  Subpenas. 

302.20  Depositions. 

302.21  Attendance  fees  and  mileage. 

302.22  Administrative  law  judges. 
302.22a    DOT  decisionmaker. 

302.23  Prehearing  conference. 

302.24  Hearings. 
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302.25  Argument  before  the  administrative 
law  judge. 

302.26  Proposed  findings  and  conclusions 
before  the  administrative  law  judge  or 
the  DOT  decisionmaker. 

302.27  Delegation  to  administrative  law 
judges  and  action  by  administrative  law 
judges  after  hearing. 

302.28  Petitions  for  discretionary  review  of 
initial  decisions  or  recommended 
decisions:  review  proceedings. 

302.29  Tentative  decision  of  DOT. 

302.30  Exceptions  to  tentative  decisions  of 
DOT. 

302.31  Briefs  before  DOT. 

302.32  Oral  argument  before  DOT. 

302.33  Waiver  of  procedural  steps  after 
hearing. 

302.35  Shortened  procedure. 

302.36  Final  decision  of  DOT. 

302.37  Petitions  for  reconsideration  or 
review  by  the  DOT  decisionmaker. 

302.38  Petitions  for  rulemaking. 

302.39  Objections  to  public  disclosure  of 
information. 

302.40  Saving  clause. 

Subpwt  B— Rules  AppMcaM*  to 
Enforcement  Proceedlnfls 

302.200  Applicability  of  this  subpart 

302.201  Formal  complaints. 

302.202  (Reserved) 

302.203  insufficiency  of  formal  complaint. 

302.204  Third-party  complaints. 

302.205  Procedure  when  no  enforcement 
proceeding  is  instituted. 

302.206  Commencement  of  enforcement 
proceeding. 

302.206a    Assessment  of  civil  penalties. 

302.207  Answer. 

302.208  Default. 

302.209  Reply. 

302.210  Parties. 

302.210a    Consolidation  of  proceedings. 

302.211  F*rehearing  conference. 

302.212  Admissions  as  to  facts  and 
documents;  motions  to  dismiss  and  for 
summary  judgment. 

302.213  Hearing. 

302.214  Appearances  by  persons  not  parties. 

302.215  Settlement  of  proceedings. 

302.216  Evidence  of  previous  violations. 

302.217  Motions  for  immediate  suspension 
of  operating  authority  pendente  Ute. 

302.218  Modification  or  dissolution  of 
enforcement  actions. 

Subpart  C— Rules  Applicable  to  Mail  Rata 
Proceedings 

302.300  Applicability  of  this  subpart 

302.301  Parties  to  the  proceeding. 

Final  Mail  Rate  Proceedings 

302.302  Participation  by  persons  other  than 
parties. 

302.303  Institution  of  proceedings. 

Procedure  When  an  Order  To  Show  Cause  Is 
issued 

302.304  Order  to  show  cause. 

302.305  Objections  and  answer  to  order  to 
show  cause. 

302.306  Effect  of  failure  to  timely  file  notice 
and  answer  raising  material  issue  of  fact. 

302.307  {Procedure  when  material  issue  of 
fact  is  timely  raised. 


9GC< 

302.306    Evidence. 

Prooadun  Whan  No  Order  To  Show  Causa  Is 


302.300    Hearing  to  be  ordered. 
Temporary  Rate  Proceedings 

302.310  Procedure  for  fixing  temporary 
service  and  subsidy  mail  rates. 

Infonnal  Mail  Rate  Conferance  Procedure 

302.311  Invocation  of  procedure. 

302.312  Scope  of  conferences. 

302.313  Participants  in  conferences. 

302.314  Conditions  upon  participation. 

302.315  Information  to  be  requested  from 
carrier. 

302.316  DOT  analysis  of  data  for 
submission  of  answers  thereto. 

302.317  Availability  of  data  to  Post  Office 
Department. 

302.318  Post-conference  procedure. 

302.319  Effect  of  conference  agreements. 

302.320  Waiver  of  §  S  302.313  and  302.314. 

302.321  Time  of  commencing  and 
terminating  conference. 

Subpart  D— Rules  Applicable  to  Exemption 
Proceedings 

302.400  Applicability  of  this  subpart 

302.401  Filing  of  application. 

302.402  Contents  of  application. 

302.403  Service  of  application. 

302.404  Posting  of  appUcation. 

302.405  Dismissal  of  incomplete  application. 

302.406  Answers  to  applications  for 
exemptions. 

302.407  Reply. 

302.408  Request  for  hearing. 

302.409  Exemptions  on  the  Department's 
initiative. 

302.410  Emergency  exemptions. 

Subpart  E— Rules  AppHcabte  to 
Proceedings  With  Respect  to  Rates.  Faraa 
andCttarges 

302.500  Applicability  of  this  subpart. 

302.501  Institution  of  proceedings. 

302.502  Contents  and  service  of  petition  or 
complaint. 

302.503  Dismissal  of  petition  or  complaint. 

302.504  Order  of  investigation. 

302.505  Complaints  requesting  suspension 
of  tariffs — answers  to  such  complaints. 

302.506  Burden  of  going  forward  with  the 
evidence. 

302.508    Computing  time  for  filing 
complaints. 

Subpart  F— (Reserved] 

Subpart  G— Rules  Applicable  to  Adequacy 
of  Service  Petitions 

302.700  Applicability  of  this  subpart. 

302.701  Institution  of  proceedings. 

302.702  Contents  of  petition. 

302.703  Parties  to  the  proceeding. 

302.704  Action  on  petition  or  complaint. 

302.705  Hearing. 


Subpart  II    [neaarvad] 

Subpart  I— Rulaa  AppNeaMe  to  Route 
Procaadbigs  Under  Saettona  401  and  402  of 
ttwAct 

General  Provisions 

302.901    Applicability. 
AppUcattoos  for  Route  Authocity 

302.909    Renewal  of  fixed-term  route 
authorizations  granted  by  exemption. 

Initialkm  of  Route  Piooeadings 

302.915    Initiation  of  route  proceedings  by 
DOT  order. 

Conduct  of  Route  Proceedings 

302.930    Evidence  in  route  proceedings. 

Subpart  J-Rulas  AppMcaMa  to 
Proceedings  Invoiving  Charter  Air  Carrlara 

302.1001  Applicability. 

302.1002  Definition. 

Inunadiate  Suspaosioo  of  Oparsting 
Authority 

302.1011  Rules  governing  proceedings. 

302.1012  Order  of  suspension. 

302.1013  Answer  of  carrier. 

302.1014  Motions. 

302.1015  Additional  suspension. 

302.1016  Accelerated  hearing. 

302.1017  Final  decision. 

Special  Opareting  Autfaorixatloiis 

302.1020  Application  for  special  operating 
authorization. 

302.1021  Filing  and  service  of  application. 

302.1022  Answer. 

302.1023  Memoranda  of  interested  persons. 

302.1024  Oral  argument. 

302.1025  Issuance  of  special  autho^zation. 

302.1026  Issuance  of  special  authorization 
on  the  Department's  initiative. 

302.1027  Extension  of  authorization. 

Subpart  K  M    [naaarved] 

Subpart  0    Procedure  for  Procaaaing 
Contracts  for  Transportation  of  Man  by  Air 
In  Foreign  Air  Transportation 

302.1501  Applicability. 

302.1502  Filing. 

302.1503  Explanation  and  data  supporting 
the  contract. 

302.1504  Service. 

302.1505  Complaints. 

302.1506  Answers  to  complaints. 

302.1507  Further  procedures. 
302.1506    Petitions  for  reconsideration. 

Sut>part  P— (Reserved] 

Subpart  O— Expedited  Procedures  for 
Proceesirtg  Ucensing  Cases 

302.1701  Applicability. 

302.1702  Subpart  A  governs. 

302.1703  Filing  of  applications. 

302.1704  ContenU  of  applications. 

302.1705  Service  of  documents. 

302.1706  Computation  of  time. 

302.1707  Verification. 
302.1706  Joint  pleadings. 

302.1709  Definition  of  parties. 

302.1710  Economic  data  and  other  facts. 


mtiA 
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Sm. 
SOi.1711    Continuance*  and  extensions  of 

tune. 
S(tt.l7l2    Oral  presentation:  initial  or 

reconunended  decision. 
302.1713    Preliminary  procedures  for 

rejection  or  deferral  of  nonconforming 

applications. 
302.1720    Procedures  in  certificate  cases. 
302.1730    Procediires  in  restriction  removal 

cases. 
302.1740    Procedures  in  foreign  air  carrier 

permit  cases. 

302.1750  Disposition  of  applications — 
Orders  establishing  further  procedures. 

302.1751  Oral  evidentiary  hearing. 

302.1752  Briefs  to  the  administrative  law 
fudge. 

302.1753  Administrative  law  judge's  initial 
or  recommended  decision. 

302.1754  Exceptions  to  administrative  law 
judge's  initial  or  recommended  decision. 

302.1755  Briefs  before  the  Department. 

302.1756  Oral  argument  before  the  DOT 
decisionmaker. 

302.1757  Final  decision  of  the  Department. 

302.1758  Petitions  for  reconsideration. 
302.1780    Internal  procedures. 

302.1770  Criteria  for  use  of  oral  evidentiary 
hearing  procedures  and  assignment  of  a 
case  to  an  administrative  law  judge. 

302.1780    Standards  for  deciding  cases  in 
which  expedited,  simplified  procedures 
are  employed. 

302.1790    Waivers. 

Appendix  A— Index  to  Rules  of  Practice 
Aulbority:  Sees.  101.  203.  204.  401.  402.  403, 

4QJ.  408.  412.  901, 1001. 1002. 1005.  Pub.  L  85- 

72a  as  amended,  72  Stat.  737,  742,  743,  754. 

757,  758,  7ea  783.  77a  783.  788.  794;  40  U.S.C 

1301. 1323. 1324.  1371. 1372. 1373. 1374. 1378. 

1382. 1471. 1481. 1482. 1485:  Reorganization 

Plan  No.  3,  75  SUt.  837.  28  FR  5909:  E.O. 

11514.  Pub.  L  91-90  {42  U.S.C.  4321):  84  Stat 

772.  30  U.S.C.  5402.  unless  otherwise  noted. 

9M2.1    AppaeaMWyanddMcrlptionof 


(a)  Applicability.  This  part  governs 
the  conduct  of  all  economic  proceedings 
before  DOT  whether  instituted  by  order 
of  DOT  or  by  the  filing  with  DOT  of  an 
application,  complaint,  petition,  or  a 
section  412  contract  or  agreement.  This 
part  also  contains  delegations  to 
administrative  law  judges  and  to  the 
DOT  decisionmaker  of  DOTs  function 
to  render  the  agency  decision  in  certain 
cases.  The  decision  of  administrative 
law  judges  is  subject  to  review  by  the 
DOT  decisionmaker,  pursuant  to 
authority  delegated  by  the  Secretary, 
Decisions  of  the  DOT  decisionmaker  are 
subject  to  review  at  the  discretion  of  the 
Assistant  Secretary  for  Policy  and 
International  Affairs.  In  appropriate 
cases,  the  Secretary  may  exercise  the 
discretionary  review  authority.  The 
provisions  of  Part  283  of  this  chapter  of 
the  Economic  Regulations  are  applicable 
to  participation  of  air  carrier 
associations  in  proceedings  under  this 
part.  Proceedings  involving  "Alaskan  air 
carriers"  are  governed  by  the  rules  in 


this  part,  except  as  modified  by  Part  292 
of  this  chapter. 

(b)  Description.  Subpart  A  of  this  part 
sets  forth  general  rules  applicable  to  all 
types  of  proceedings.  Each  of  the  other 
subparts  of  this  part  sets  forth  special 
rules  applicable  to  the  type  of 
proceedings  described  in  the  title  of  the 
subpart.  "Therefore,  for  information  as  to 
applicable  rules,  reference  should  be 
made  to  Subpart  A  and  to  the  rules  in 
the  subpart  relating  to  the  particular 
type  of  proceeding,  if  any.  In  addition, 
reference  should  be  made  to  the  Federal 
Aviation  Act.  and  to  the  substantive 
rules,  regulations  and  orders  of  DOT 
relating  to  the  proceeding.*  Wherever 
there  is  any  conflict  between  one  of  the 
general  rules  in  Subpart  A  and  a  special 
rule  in  another  subpart  applicable  to  a 
particular  type  of  proceeding,  the  special 
rule  will  govern. 

§302.2    R«f*r«nc«  to  part  and  (MttMd  of 
cMngnilM. 

This  part  shall  be  referred  to  as  the 
"Rules  of  Practice".  Each  section,  and 
any  paragraph  or  subparagraph  thereof, 
shall  be  referred  to  as  a  "Rule".  The 
number  of  each  rule  shall  include  only 
the  numbers  and  letters  at  the  right  of 
the  decimal  point.  For  example,  "302.8 
Service  of  documents",  shall  be  referred 
to  as  "Rule  B".  Paragraph  (a)(2)  of  that 
nde,  relating  to  service  docujnents  by 
the  parties,  shall  be  referred  to  as  "Rule 
8  (a)(2)". 

Subpart  A— RuIm  of  General 
Applicability 

S  302.3    FNing  of  documMits. 

(a)  Filing  address,  date  of  filing, 
hours.  Documents  required  by  any 
section  of  this  part  to  be  filed  with  DOT 
shall  be  filed  with  the  Docimientary 
Services  Division  of  Transportation, 
Washington,  D.C.  20590.  Such 
dociunents  shall  be  deemed  to  be  filed 
on  the  date  on  which  they  are  actually 
received  by  DOT.  The  hours  of  DOT  are 
from  9:00  a.m.  to  5:30  p.m.,  eastern 
standard  or  daylight  saving  time, 
whichever  is  in  effect  in  the  District  of 
Columbia  at  the  time,  Monday  to  Friday, 
inclusive,  except  on  legal  hohdays. 

(b)  Formal  specifications  of 
documents — (1)  Typewritten  documents. 
All  typewritten  documents,  except  briefs 
before  DOT.  filed  under  this  part  shall 
be  on  strong,  durable  paper  not  larger 
than  8  V^  by  14  inches,  except  that 
tables,  charts  and  other  documents  may 
be  larger  if  folded  to  the  size  of  the 


•The  Federal  Aviation  Act  of  1958  may  be  found 
at  72  Slat.  731.  and  at  49  U.S.C.  13m  et  seq.  The 
Department's  tubitantive  nilet  may  be  found  in  Its 
Economic  Regulations  and  Special  Regulation* 
(Subc>Apters  A  and  D  of  this  chapter,  respectively) 


document  to  which  they  are  physically 
attached.  Typewritten  briefs  before 
DOT  shall  be  on  paper  not  larger  than 
8V^  by  11  inches  except  that  tables, 
charts,  and  maps  physically  attached  to 
the  brief  may  be  on  paper  not  larger 
than  8  V^  by  14  inches  and  folded  to  the 
size  of  the  brief.  Requirements  as  to 
contents  and  style  of  briefs  are 
contained  in  S  302.31,  Text  shall  be 
double-spaced  except  for  footnotes  and 
long  quotations  which  may  be  single- 
spaced.  Type  not  smaller  than  elite  shall 
be  used.  The  left  margin  shall  be  at  least 
1  'A  inches;  all  other  margins  shall  be  at 
least  1  inch.  If  the  document  is  bound,  it 
shall  be  bound  on  the  left  side. 

(2)  Printed  documents.  Printed 
(typeset)  documents  that  are  limited  as 
to  number  of  pages  under  these  rules 
shall  be  on  paper  not  larger  than  6V^ 
inches  by  9V4  inches,  with  all  margins  of 
at  least  1  inch.  The  text,  footnotes,  and 
all  physical  attachments  to  any  printed 
document  shall  be  printed  in  clear  and 
readable  type,  not  smaller  than  11  point, 
adequately  leaded. 

(3)  Reproduction  of  documents.  Papers 
may  be  reproduced  by  any  duplicating 
process,  provided  all  copies  are  clear 
and  legible.  Appropriate  notes  or  other 
indications  shall  be  used,  so  that  the 
existence  of  any  matters  shown  in  color 
on  the  original  will  be  accurately 
indicated  on  all  copies. 

(c)  Number  of  copies.  Unless 
otherwise  specified,  an  executed 
original  and  nineteen  (19)  true  copies  of 
each  document  required  or  permitted  to 
be  filed  under  these  rules  shall  be  filed 
with  the  Docimientary  Services  Division, 
except  that  an  original  and  five  (5) 
copies  of  third  party  complaints, 
answers,  docimients  dealing  with 
discovery,  and  motions  addressed  to  an 
administrative  law  judge  may  be  filed  in 
proceedings  under  Subpart  Et— Rules 
Applicable  to  Enforcement  Proceedings. 
In  any  route  proceeding  that  affects  a 
point  in  Alaska,  the  person  filing  shall 
send  an  additional  copy  to:  Department 
of  Transportation,  701  C  Street,  Box  27. 
Anchorage,  Alaska  99513.  The  copies 
need  not  be  signed  but  the  name  of  the 
person  signing  the  document,  as 
distinguished  from  the  firm  or 
organization  he  or  she  represents,  shall 
also  be  typed  or  printed  on  all  copies 
below  the  space  provided  for  signature. 

(d)  Table  of  contents.  All  documents 
filed  under  this  part  consisting  of  twenty 
or  more  pages  must  contain  a  subject- 
index  of  the  matter  in  such  document, 
with  page  references. 
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S  302.4    Qeneral  requlriwnts  as  to 
docuKMnts. 

(a)  Contents.  In  case  there  is  no  rule. 
regulation,  or  order  of  DOT  which 
prescribes  the  contents  of  a  formal 
application,  petition,  complaint,  motion 
or  other  authorized  or  required 
document,  such  document  shall  contain 
a  proper  identification  of  the  parties 
concerned,  a  concise  but  complete 
statement  of  the  facts  relied  upon  and 
the  relief  sought,  and,  where  required  by 
S  312.12  or  §  312.14  of  this  subchapter, 
such  document  shall,  at  the  appropriate 
time,  be  accompanied  by  an 
Environmental  Evaluation,  a 
representation  and  explanation  with 
respect  to  \  312.9(a)(2)  of  Part  312.  or  an 
Environmental  assessment,  in 
conformity  with  those  sections  or  orders 
issued  thereunder. 

(b)  Subscription.  Every  application, 
petition,  complaint,  motion  or  other 
authorized  or  required  document  shall 
be  signed  by  the  party  filing  the  same,  or 
by  a  duly  authorized  officer  or  the 
attomey-at-law  of  record  of  such  party, 
or  by  any  other  person:  Provided,  That, 
if  signed  by  such  other  person,  the 
reason  therefor  must  be  stated  and  the 
power  of  attorney  or  other  authority 
authorizing  such  other  person  to 
subscribe  the  document  must  be  filed 
with  the  document.  The  signature  of  the 
person  signing  the  document  constitutes 
a  certification  that  he  has  read  the 
document:  that  to  the  best  of  his 
knowledge,  information  and  belief  every 
statement  contained  in  the  instrument  is 
true  and  no  such  statements  are 
misleading;  and  that  it  is  not  interposed 
for  delay. 

(c)  Designation  of  person  to  receive 
service.  The  initial  document  filed  by  a 
person  shall  state  on  its  first  page  the 
name  and  post  office  address  of  the 
person  or  persons  who  may  be  served 
with  any  documents  filed  in  the 
proceeding.  It  is  requested,  but  not 
required,  that  the  telephone  number  of 
that  person  also  be  included. 

(d)  Prohibition  of  certain  documents. 
No  document  which  is  subject  to  the 
general  requirements  of  this  subpart 
concerning  form,  filing,  subscription, 
service  or  similar  matters  shall  be  filed 
with  DOT  unless: 

(1)  Such  document  and  its  filing  by  the 
person  submitting  it  has  been  expressly 
authorized  or  required  in  the  Federal 
Aviation  Act  of  1958,  any  other  law,  this 
part,  other  Department  regulations,  or 
any  order  or  other  document  issued  by 
the  DOT  decisionmaker,  the  chief 
administrative  law  judge  or  an 
administrative  law  judge  assigned  to  the 
proceeding,  and 

(2)  Such  document  complies  with  each 
of  the  requirements  of  §§  302,3  and 


302.8,  and  is  submitted  as  a  formal 
application,  complaint,  petition,  notion, 
answer,  pleading,  or  similar  paper  rather 
than  as  a  letter,  telegram,  or  other 
informal  written  communication: 
Provided,  however.  That  for  good  cause 
shown,  pleadings  of  any  public  body  or 
civic  organization  may  be  submitted  in 
the  form  of  a  letter:  Provided  further. 
That  comments  concerning  tariff 
agreements,  which  have  not  been 
docketed,  may  be  submitted  in  the  form 
of  a  letter.' 

(e)  Documents  improperiy  filed.  A 
document  which  is  filed  in  violation  of 
the  prohibition  imposed  by  paragraph 
(d)  of  this  section,  or  in  violation  of  a 
requirement  imposed  by  any  other 
provision  of  this  part,  will  not  be 
accepted  for  filing  by  DOT  and  will  not 
be  physically  incorporated  in  the  docket 
of  tfie  proceeding.  'The  sender  of  such 
document  and  all  persons  who  have 
been  served  therewith  will  be  notified 
informally  of  DOTs  action  thereon. 

(f)  Motions  for  leave  to  file  otherwise 
vnauthorized  documents.  (1)  DOT  will 
accept  otherwise  unauthorized 
documents  for  filing  only  if  leave  has 
previously  been  obtained,  from  the 
administrative  law  judge  or  the  DOT 
decisionmaker,  on  written  motion  and 
for  good  cause  shown.  The  written 
motion  may  be  incorporated  into  the 
otherwise  imauthorized  document  for 
which  admission  is  sought.  In  such 
event,  the  document  filed  shall  be  titled 
to  describe  both  the  motion  and  the 
underlying  documents. 

(2)  After  the  assignment  of  an 
administrative  law  judge  to  a 
proceeding  and  before  the  issuance  of  a 
recommended  or  initial  decision,  or  the 
certification  of  the  record  to  the  DOT 
decisionmaker,  these  motions  shall  be 
addressed  to  the  administrative  law 
judge.  At  all  other  times,  such  motions 
shall  be  addressed  toihe  DOT 
decisionmaker.  The  administrative  law 
judge  or  DOT  decisionmaker  will 
promptly  pass  upon  such  motions. 

(3)  Such  motions  shall  be  filed  within 
seven  days  after  service  of  any 
document  or  order  or  ruiiog  to  which  the 
proposed  filing  is  respoMtve,  and  shall 
be  served  on  all  parties  to  the 
proceeding.  Answers  thereto  may  not  be 
filed. 

(4)  Such  motions  shall  contain  a 
concise  statement  of  the  matters  relied 
upon  as  good  cause  and  there  shall  be 
attached  thereto  the  pleading  or  other 
document  for  which  leave  to  file  is 
sought. 


'See  Subpart  L.  i  302.1206  providing  for  the  filing' 
of  comments  with  respect  to  undocketed 
agreements. 


(Sees.  102,  402, 404.  and  412  (72  Stat.  74a  757, 
780,  770,  (49  U.S.C.  1302, 1372,  1374, 1382)): 
National  Environmental  Policy  Act  of  1968 
(Pub.  L  91-90.  42  U.S.C.  4321  et  seq.]  and  E.O. 
11514) 

§  302.S    Am#ndivwfft  of  docutTimt<  sntf 
cttsmlasaL 

If  any  document  initiating,  or  filed  in. 
a  proceeding  is  not  in  substantial 
conformity  with  the  applicable  rules  or 
regulations  of  DOT  as  to  the  contents 
thereof,  or  is  otherwise  insufficient  but 
not  subject  to  rejection  under  S  302.4(e], 
DOT.  on  its  own  initiative,  or  on  motion 
of  any  party,  may  strike  or  dismiss  such 
document,  or  require  its  amendment.  An 
application  may  be  amended  prior  to  the 
filing  of  answers  thereto,  or.  if  no 
answer  is  filed,  prior  to  its  designation 
for  hearing.  Thereafter,  applications 
may  be  amended  only  if  leave  is  granted 
pursuant  to  the  procedures  set  forth  in 
S  302.18.  If  properly  amended,  a 
document  and  any  statutory  deadline 
shall  be  made  effective  as  of  the  date  of 
original  filing  but  the  time  prescribed  for 
the  filing  of  an  answer  or  any  further 
responsive  document  directed  towards 
the  amended  document  shall  be 
computed  from  the  date  of  the  filing  of 
the  amendment 

§  302.6    Rasponsiv*  documents. 

(a)  Answers  to  applications, 
complaints,  petitions,  motions  or  other 
documents  or  orders  instituting 
proceedings  may  be  filed  by  any  party 
to  such  proceedings  or  any  person  who 
has  a  petition  for  intervention  pending. 
Except  as  otherwise  provided,  answers 
are  not  required.  Protests  or  memoranda 
of  opfKjsition  or  support,  permitted  by 
statute,  shall  be  filed  in  lieu  of  answers 
or  shall  be  combined  with  answers. 

Note:  DOT  does  not  grant  formal 
intervention  In  nonhearing  matters,  such  as 
applications  for  exemption  under  section 
416(b)  of  the  Act,  and  any  interested  person 
may  file  dociunents  authorized  under  this 
pari  without  first  obtaining  leave. 

(b)  Further  responsive  documents: 
Except  as  otherwise  provided,  no  reply 
to  an  answer,  reply  to  a  reply,  or  any 
further  responsive  document  shall  be 
filed.  Where  a  reply  to  an  answer  or  any 
further  responsive  document  is  not 
fileable.  all  new  matter  contained  in 
such  answer  shall  be  deemed 
controverted^  A  party  to  a  proceeding 
whose  application  has  been  the  subject 
of  a  protest  or  memorandum  of 
opposition  or  support,  permitted  by 
statute,  may  respond  thereto  before  the 
close  of  the  hearing  in  the  case  to  which 
such  documents  relate,  orally,  in  writing, 
or  by  introducing  evidence,  subject  to 
appropriate  rulings  by  the 
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administrative  law  judge.  Once  such 
response  has  been  made,  such  party 
may  also  discuss  the  protest  or 
memorandum  in  his  brief  to  the 
administrative  law  judge  or  the  DOT 
decisionmaker  or  in  his  or  her  oral 
argument. 

(c)  Time  for  filing.  Except  as 
otherwise  provided,  an  answer  or  any 
further  responsive  document  shall  be 
filed  within  seven  days  after  service  of 
the  document  to  which  such  responsive 
filing  is  directed.  Protests  or  memoranda 
of  opposition  or  support,  permitted  by 
statute,  shall  be  filed  before  the  close  of 
the  hearing  in  the  case  to  which  they 
relate. 

9S02.7    Rctwitlon  of  documsnt*  by  DOT. 
All  documents  filed  with  or  presented 
to  DOT  may  be  retained  in  the  files  of 
the  Documentary  Services  Division. 
However.  DOT  may  permit  the 
withdrawal  of  original  docimnents  upon 
the  submission  of  properly 
authenticated  copies  to  replace  such 
documents. 

S302J    8«rvte«  of  docufiMots. 

(a)  Who  makes  service — (1)  DOT. 
Formal  complaints,  notices,  orders  to 
show  cause,  other  orders,  and  similar 
documents  issued  by  DOT  will  be 
served  by  DOT  upon  all  parties  to  the 
proceeding. 

(2)  The  parties.  Answers,  petitions, 
motions,  briefs,  exceptions,  notices, 
protests,  or  memoranda,  or  any  other 
documents  filed  by  any  party  or  other 
person  with  DOT  shall  be  served  by 
such  party  or  other  person  upon  all 
parties  to  the  proceeding  in  which  it  is 
filed:  Provided,  That  motions  to  expedite 
filed  in  any  proceeding  conducted 
pursuant  to  sections  401  and  402  of  the 
Act.  shall,  in  addition,  be  served  on  all 
persons  who  have  petitioned  for 
intervention  in,  or  consolidation  of 
applications  with,  such  proceeding. 
Proof  of  service  shall  accompany  all 
documents  when  they  are  tendered  for 
filing. 

(b)  How  service  may  be  made.  Service 
may  be  made  by  regular  mail,  by 
registered  mail,  or  by  personal  delivery. 
In  the  case  of  mailing  to  or  from  persons 
located  in  the  territories  or  west  of  the 
Mississippi  River  to  or  from  persons 
located  in  other  territories  or  east  of  the 
said  river  mailing  shall  be  by  air  mail. 
The  means  of  service  selected  must  be 
such  as  to  permit  compliance  with 
section  1005(c)  of  the  Act,  which 
provides  for  service  of  notices, 
processes,  orders,  rules,  and  regulations 
by  personal  service  or  registered  or 
certified  mail. 

(c)  Who  may  be  served.  Service  upon 
a  party  or  person  may  be  made  upon  an 


individual,  or  upon  a  member  of  a 
partnership,  or  firm  to  be  served,  or 
upon  the  president  or  other  officer  of  the 
corporation,  company,  firm,  or 
association  to  be  served,  or  upon  the 
assignee  or  legal  successor  of  any  of  the 
foregoing,  or  upon  any  attorney  of 
record  for  the  party,  or  upon  the  agent 
designated  by  an  air  carrier  under 
section  1005(b)  of  the  Act.  but  it  shall  be 
served  upon  a  person  designated  by  a 
party  to  receive  service  of  documents  in 
a  particular  proceeding  in  accordance 
with  S  302.4(c)  once  a  proceeding  has 
been  conunenced. 

(d)  Where  service  may  be  made. 
Personal  service  may  be  made  on  any  of 
the  persons  described  in  paragraph  (c) 
of  this  section  wherever  they  may  be 
found,  except  that  an  agent  designated 
by  an  air  carrier  under  section  1005(b)  of 
the  Act  may  be  served  only  at  his  office 
or  usual  place  of  residence.  Service  by 
regular  or  registered  or  certified  mail 
shall  be  made  at  the  principal  place  of 
business  of  the  party  to  be  served,  or  at 
his  usual  residence  if  he  is  an  individual, 
or  at  the  office  of  the  party's  attorney  of 
record,  or  at  the  office  or  usual 
residence  of  the  agent  designated  by  air 
carrier  under  section  1005(b)  of  the  Act, 
or  at  the  post  office  address  stated  for  a 
person  designated  to  receive  service 
pursuant  to  5  302.4(c). 

(e)  Proof  of  service.  Proof  of  service  of 
any  document  shall  consist  of  one  of  the 
following: 

(1)  A  certificate  of  mailing  executed 
by  the  person  mailing  the  document. 

(2)  An  acknowledgment  of  service 
signed  by  a  person  receiving  service 
personally,  or  a  certificate  of  the  person 
making  personal  service. 

(f)  Date  of  service.  Whenever  proof  of 
service  by  mail  is  made,  the  date  of 
mailing  shall  be  the  date  of  service. 
Whenever  proof  of  service  by  personal 
delivery  is  made,  the  date  of  such 
delivery  shall  be  the  date  of  service. 

S  302.9    PartlM. 

The  term  "party"  wherever  used  in 
this  part  shall  include  any  individual, 
firm,  partnership,  corporation,  company, 
association,  joint  stock  association,  or 
body  pohtic,  and  any  trustee,  receiver, 
assignee  or  legal  successor  thereof,  and 
shall  include  the  Office  of  the  Assistant 
General  Counsel  for  Aviation 
Enforcement  and  Proceedings. 

$302.10    SutMtttutkm  of  pwtlM. 

Upon  motion  and  for  good  cause 
shown,  DOT  may  order  a  substitution  of 
parties,  except  that  in  case  of  death  of  a 
party,  substitution  may  be  ordered 
without  the  filing  of  a  motion. 


1302.11    AppMrancMtrtgMiOf 


(a)  Any  party  to  a  proceeding  may 
appear  and  be  heard  in  person  or  by 
attorney.  No  register  of  persons  who 
may  practice  before  DOT  is  maintained 
and  no  application  for  admission  to 
practice  is  required.  Any  person 
practicing  or  desiring  to  practice  before 
DOT  may,  upon  hearing  and  good  cause 
shown,  be  suspended  or  barred  from 
practicing. 

(b)  Any  person  appearing  in  person  in 
any  proceeding  governed  by  this  part, 
whether  in  response  to  a  subpena  or  by 
request  or  permission  of  DOT,  may  be 
accompanied,  represented  and  advised 
by  counsel  and  may  be  examined  by  his 
own  counsel  after  other  questioning. 

(c)  Any  person  who  submits  data  or 
evidence  in  a  proceeding  governed  by 
this  part,  whether  in  response  to  a 
subpena  or  by  request  or  permission  of 
DOT,  may  retain  or,  on  payment  of 
lawfully  prescribed  costs,  procure  a 
copy  of  any  document  submitted  by  him 
or  a  copy  of  any  transcript  made  of  his 
testimony. 

9302.12    ConsoNdatlon  of  procMdinfls. 

(a)  Initiation  of  consolidations.  DOT 
upon  its  own  initiative  or  upon  motion, 
may  consolidate  for  hearing  or  for  other 
purposes  or  may  contemporaneously 
consider  two  or  more  proceedings  which 
involve  substantially  the  same  parties, 
or  issues  which  are  the  same  or  closely 
related,  if  it  finds  that  such 
consolidation  or  contemporaneous 
hearing  will  be  conducive  to  the  proper 
dispatch  of  its  business  and  to  the  ends 
of  justice  and  will  not  unduly  delay  the 
proceedings.  Although  DOT  may,  in  any 
particular  case,  consolidate  or 
contemporaneously  consider  two  or 
more  proceedings  on  its  own  motion,  the 
burden  of  seeking  consolidation  or 
contemporaneous  consideration  of  a 
particular  application  shall  rest  upon  the 
applicant  and  DOT  will  not  undertake  to 
search  its  docket  for  all  applications 
which  might  be  consolidated  or 
contemporaneously  considered. 

(b)  Time  for  filing.  Unless  DOT  has 
provided  otherwise  in  a  particular 
proceeding,  a  motion  to  consolidate  or 
contemporaneolisly  consider  an 
application  with  any  other  application 
shall  be  filed  not  later  than  the 
prehearing  conference  in  the  proceeding 
with  which  consolidation  or 
contemporaneous  consideration  is 
requested.  If  made  at  such  conference, 
the  motion  may  be  oral.  All  motions  for 
consolidation  or  considerations  of  issues 
which  enlarge,  expand  and  change  the 
nature  of  the  proceeding  shall  be 
addressed  to  the  DOT  decisionmaker, 
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unless  made  orally  at  the  prehearing 
conference,  in  whiqh  event  the  presiding 
administrative  law  judge  shall  present 
such  motion  to  the  DOT  decisionmaker 
for  his  or  her  decision.  A  motion  which 
is  not  filed  at  or  prior  to  the  prehearing 
conference,  or  within  the  time 
prescribed  by  the  DOT  decisionmaker  in 
a  particular  proceeding,  as  the  case  may 
be,  shall  be  dismissed  unless  the  movant 
shall  clearly  show  good  cause  for  his 
failure  to  file  such  motion  on  time.  A 
motion  which  does  not  relate  to  an 
application  pending  at  the  time  of  the 
prehearing  conference  in  the  proceeding 
with  which  consolidation  or 
contemporaneous  consideration  is 
requested,  or  on  the  date  specifically 
prescribed  by  the  DOT  decisionmaker  in 
a  particular  proceeding  for  filing  of 
motions  for  consolidation  or 
contemporaneous  consideration,  shall 
likewise  be  dismissed  unless  the  movant 
shall  clearly  show  good  cause  for  his 
failure  to  file  the  application  within  the 
prescribed  period. 

(c)  Answer.  If  a  motion  to  consolidate 
two  or  more  proceedings  is  filed  with 
DOT.  any  party  to  any  of  such 
proceedings,  or  any  person  who  has  a 
petition  for  intervention  pending,  may 
file  an  answer  to  such  motion  within 
such  period  as  the  DOT  decisiorunaker 
may  permit.  The  administrative  law 
judge  may  require  that  answers  to  such 
motions  be  stated  orally  at  the 
prehearing  conference  in  the  proceeding 
with  which  the  consolidation  is 
proposed. 

(Sees.  204.  401,  402, 1001,  Federal  Aviation 
Act  of  1958,  as  amended  by  Pub.  L  95-504,  72 
Stat.  743,  754,  757.  788,  92  Stat.  1973,  49  U.S.C. 
1324, 1371, 1372, 1481.  Administrative 
Procedure  Act  (5  U.S.C.  551  et  aeq.]) 

S  302.13    Jo(nd«r  of  complaints  or 
complainants. 

Two  or  more  grounds  of  complaints 
involving  substantially  the  same 
purposes,  subject  or  state  of  facts  may 
be  included  in  one  complaint  even 
though  they  involve  more  than  one 
respondent.  Two  or  more  complainants 
may  join  in  one  complaint  if  their 
respective  causes  of  complaint  are 
against  the  same  party  or  parties  and 
involve  substantially  the  same  purposes, 
subject  or  state  of  facts.  The  DOT 
decisionmaker  he  or  she  may  separate 
or  split  complaints  if  it  finds  that  the 
joinder  of  complaints,  complainants,  or 
respondents  will  not  be  conducive  to  the 
proper  dispatch  of  its  business  or  the 
ends  of  justice. 

§  302.14    Participation  In  hvaring  casos  by 
persons  not  parties. 

(a)  Requests  for  expedition.  In  any 
case  to  which  the  DOT's  principles  of 


practice.  Part  300,  are  applicable,  any 
interested  person,  including  any  State, 
subdivision  thereof.  State  aviation 
commission,  or  other  public  body,  may 
by  motion  request  expedition  of  such 
case  or  file  an  answer  in  support  of  or  in 
opposition  to  such  motions.  Such 
motions  and  answers  shall  be  served  as 
provided  in  {  302.8  of  this  part. 

(b)  Participation  in  hearings.  Any 
person,  including  any  State,  subdivision 
thereof.  State  aviation  commission,  or 
other  public  body,  may  appear  at  any 
hearing,  other  than  in  an  enforcement 
proceeding,  and  present  any  evidence 
which  is  relevant  to  the  issues.  With  the 
consent  of  the  administrative  law  judge 
or  the  DOT  decisionmaker,  such  person 
may  also  cross-examine  witnesses 
directly.  Such  persons  may  also  present 
to  the  administrative  law  judge  a  written 
statement  on  the  issues  involved  in  the 
proceeding.  Such  written  statements,  or 
protests  or  memoranda  in  opposition  or 
support  where  permitted  by  statute, 
shall  be  filed  and  served  on  all  parties 
prior  to  the  close  of  the  hearing. 

9302.15    Fonnal  Intarvsntlon  hi  hoaring 


(a)  Who  may  intervene.  Petitions  for 
leave  to  intervene  as  a  party  will  be 
entertained  only  in  those  cases  that  are 
to  be  decided  upon  an  evidentiary 
record  after  notice  and  hearing.  Any 
person  who  has  a  statutory  right  to  be 
made  a  party  to  such  proceeding  shall 
be  permitted  to  intervene.  Any  person 
whose  intervention  will  be  conducive  to 
the  ends  of  justice  and  will  not  unduly 
delay  the  conduct  of  such  proceeding 
may  be  permitted  to  intervene.  DOT 
does  not  grant  formal  intervention,  as 
such,  in  nonhearing  matters,  and  any 
interested  person  may  file  documents 
authorized  under  this  part  without  first 
obtaining  leave. 

(b)  Considerations  relevant  to 
determination  of  petition  to  intervene.  In 
passing  upon  a  petition  to  intervene,  the 
following  factors,  among  other  things, 
will  be  considered: 

(1)  The  nature  of  the  petitioner's  right 
under  the  statute  to  be  made  a  party  to 
the  proceeding; 

(2)  The  nature  and  extent  of  the 
property,  financial  or  other  interest  of 
the  petitioner; 

(3)  The  effect  of  the  order  which  may 
be  entered  in  the  proceeding  on 
petitioner's  interest; 

(4)  The  availability  of  other  means 
whereby  the  petitioner's  interest  may  be 
protected; 

(5)  The  extent  to  which  petitioner's 
interest  will  be  represented  by  existing 
parties; 

(6)  The  extent  to  which  petitioner's 
participation  may  reasonably  be 


expected  to  assist  in  the  development  of 
a  sound  record;  and 

(7)  The  extent  to  which  participation 
of  the  petitioner  will  broaden  the  issue 
or  delay  the  proceeding. 

These  criteria  will  be  liberally 
interpreted  to  facilitate  the  effective 
participation  by  members  of  the  public 
in  DOT  proceedings. 

(c)  Petition  to  intervene — (1)  Contents. 
Any  person  desiring  to  intervene  in  a 
proceeding  shall  file  a  petition  in 
conformity  with  this  part  setting  forth 
the  facts  and  reasons  why  he  thinks  he 
should  be  permitted  to  intervene.  The 
petition  should  make  specific  reference 
to  the  factors  set  forth  in  paragraph  (b) 
of  this  section. 

(2)  Time  for  filing.  Unless  otherwise 
ordered  by  DOT,  any  petition  for  leave 
to  intervene  shall  be  filed  within  the 
following  time  limits: 

(i)  In  a  proceeding  where  DOT  issues 
a  show  cause  order  proposing  fair  and 
reasonable  mail  rates,  such  petition 
shall  be  filed  within  the  time  specified 
for  filing  notice  of  objection. 

(ii)  In  all  other  proceedings,  including 
mail  rate  proceedings  where  no  show 
cause  order  is  issued,  the  petition  shall 
be  filed  with  DOT  prior  to  the  first 
prehearing  conference,  or,  in  the  event 
that  no  such  conference  is  to  be  held, 
not  later  than  fifteen  (15)  days  prior  to 
the  hearing. 

(iii)  A  petition  to  intervene  in  any 
Board  proceeding  filed  by  a  city,  other 
public  body,  or  a  chamber  of  commerce 
shall  be  filed  with  DOT  not  later  than 
the  last  day  prior  to  the  begiiming  of  the 
hearing  thereon. 

A  petition  for  leave  to  intervene  which 
is  not  timely  filed  shall  be  dismissed 
unless  the  petitioner  shall  clearly  show 
good  cause  for  his  failure  to  file  such 
petition  on  time. 

(3)  Answer  Any  party  to  a  proceeding 
may  file  an  answer  to  a  petition  to 
Intervene,  making  specific  reference  to 
the  factors  set  forth  in  paragraph  (b)  of 
this  section,  within  seven  (7)  days  after 
the  petition  is  filed. 

(4)  Disposition.  The  decision  granting, 
denying  or  otherwise  ruling  on  any 
petition  to  intervene  may  be  issued 
without  receiving  testimony  or  oral 
argument  either  from  the  petitioner  or 
other  parties  to  the  proceeding. 

(d)  Effect  of  granting  intervention.  A 
person  permitted  to  intervene  in  a 
proceeding  thereby  becomes  a  party  to 
the  proceeding.  However,  interventions 
provided  for  in  this  section  are  for 
administrative  purposes  only,  and  no 
decision  granting  leave  to  intervene 
shall  be  deemed  to  constitute  an 
expression  by  DOT  that  the  intervening 
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party  has  such  a  substantial  interest  in 
the  order  that  is  to  be  entered  in  the 
proceeding  as  will  entitle  it  to  judicial 
review  of  such  order. 

(Seca.  203  and  204,  Federal  Aviation  Act  of 
1958,  as  anMnd«d.  72  StaL  742  and  743: 49 
VS.C.  1323  and  1324) 

S  SM.1*    Compulaflon  of  Urn*. 

In  computing  any  period  of  time 
prescribed  or  allowed  by  this  part,  by 
notice,  order  or  regulation  of  the  DOT  or 
DOT  decisionmaker  the  chief 
administrative  law  judge  or  an 
adminjstrative  law  judge,  or  by  any 
applicable  statute,  the  day  of  the  act. 
event  or  default  after  which  the 
designated  period  of  time  begins  to  run 
is  not  to  be  included.  The  last  day  of  the 
period  so  computed  is  to  be  included, 
unless  it  is  a  Saturday,  Sunday,  or  legal 
holiday  for  DOT,  in  which  event  the 
period  runs  until  the  end  of  the  next  day 
which  is  neither  a  Saturday.  Sunday,  nor 
holiday.  When  the  period  of  time 
prescribed  is  seven  (7)  days  or  less, 
intermediate  Saturdays,  Sundays,  and 
holidays  shall  be  excluded  in  the 
computation. 

§302.17    ContlnuancM  and  •xtwwkNW  of 


(a)  CeneraJJy.  Whenever  a  party  has 
the  right  or  is  required  to  take  action 
within  a  period  prescribed  by  this  part 
by  a  notice  given  thereunder,  or  by  an 
order  or  regulation,  the  DOT 
decisionmaker,  the  head  of  the 
Documenting  Services  Division  or  the 
administrative  law  judge  assigned  to  the 
proceeding  may:  (1)  Before  the 
expiration  of  the  prescribed  period,  with 
or  without  notice,  extend  such  period;  or 
(2)  upon  motion,  permit  the  act  to  be 
done  after  the  expiration  of  the  specified 
period,  where  the  failure  to  act  is  clearly 
shown  to  have  been  the  result  of 
excusable  neglect. 

(b)  Procedures.  Except  where  an 
administrative  law  judge  has  been 
assigned  to  a  proceeding,  requests  for 
continuance  or  extensions  of  time,  as 
described  in  paragraph  (a)(1)  or  (2)  of 
this  section,  shall  be  directed  to  the 
DOT  decisionmaker.  Requests  for 
continuances  and  extensions  of  time 
may  be  directed  to  the  Chief 
Administrative  Law  Judge  in  the 
absence  of  the  administrative  law  judge 
assigned  to  the  proceeding. 


f302.1S 

(a)  Generally.  An  application  to  the 
DOT  decisionmaker  or  an 
administrative  law  judge  for  an  order  or 
ruling  not  otherwise  specifically 
provided  for  in  this  part  shall  be  by 
motion.  After  the  assignment  of  aa 
admiaistrative  law  judge  to  a 


proceeding  and  before  the  issuance  of  a 
recommended  or  initial  decision,  or  the 
certification  of  the  record  to  the  DOT 
decisionmaker,  all  motions  shall  be 
addressed  to  the  administrative  law 
iudge.  At  all  other  times  motions  shall 
be  addressed  to  the  DOT  decisionmaker. 
All  motions  shall  be  made  at  an 
appropriate  time  depending  upon  the 
nature  thereof  and  the  relief  requested 
thereiiL 

NotK  This  paragraph  is  not  construed  as 
authorizing  motions  in  the  nature  of  petitions 
for  reconsideration. 

(a-1)  Motions  to  disqualify  DOT 
employee  in  review  of  hearing  matters. 
In  cases  to  be  determined  on  an 
evidentiary  record,  a  party  desiring  that 
a  concerned  DOT  employee  disqualify 
himself  or  herself  fi'om  participating  in  a 
DOT  decision  shall  file  a  motion 
supported  by  an  affidavit  setting  forth 
the  grounds  for  such  disqualification 
within  the  periods  hereinafter 
prescribed.  Where  review  of  the 
administrative  law  judge's  decision  can 
be  obtained  only  upon  the  filing  of  a 
petition  for  discretionary  review,  such 
motions  shall  be  filed  on  or  before  the 
date  answers  are  due  pursuant  to 
S  302^.  In  cases  where  exceptions  are 
filed  to  recommended,  initial,  or 
tentative  decisions  or  where  the  DOT 
decisionmaker  orders  review  of  an 
initial  or  recommended  decision  on  his 
or  her  own  initiative,  such  motions  shall 
be  filed  on  or  before  the  date  briefs  are 
due  pursuant  to  S  302.31  or  S  302.1755. 
as  applicable.  Failure  to  file  a  timely 
motion  shall  be  deemed  a  waiver  of 
disqualification.  Applications  for  leave 
to  file  an  untimely  motion  seeking 
disqualification  of  a  concerned  DOT 
employee  shall  be  accompanied  by  an 
affidavit  setting  forth  in  detail  why  the 
facts  relied  upon  as  grounds  for 
disqualification  were  not  known  and 
could  not  have  been  discovered  with 
reasonable  diligence  within  the 
prescribed  time. 

(b)  Form  and  contents.  Unless  made 
during  a  hearing,  motions  shall  be  made 
in  writing  in  conformity  with  9  S  302.3 
and  302.4,  shall  state  with  particularity 
the  grounds  therefor  and  the  relief  or 
order  sought  and  shall  be  accompanied 
by  any  affidavits  or  other  evidence 
desired  to  be  relied  upon.  Motions  made 
during  hearings,  answers  thereto,  and 
rulings  thereon,  may  be  made  orally  on 
the  record  unless  the  administrative  law 
judge  directs  otherwise.  Written  motions 
shall  be  filed  as  separate  documents, 
and  shall  not  be  incorporated  in  any 
other  documents,  except  (1)  where 
incorporation  of  a  motion  in  another 
document  is  specifically  authorized  by  a 
rule  or  order  of  DOT.  or  (2)  where  a 


document  is  filed  which  requests 
alternative  forms  of  relief  and  one  of 
these  alternative  requests  is  properly  to 
be  made  by  motion.  In  these  instances 
the  document  filed  shall  be 
appropriately  entitled  and  identified  to 
indicate  that  it  incorporates  a  motion, 
otherwise  the  motion  will  be 
disregarded. 

(c)  Answers  to  motions.  Within  seven 
days  after  a  motion  is  served,  or  such 
other  period  as  the  DOT  decisionmaker 
or  the  administrative  law  judge  may  fix, 
any  party  to  the  proceeding  may  file  an 
answer  in  support  of  or  in  opposition  to 
the  motion,  accompanied  by  such 
affidavits  or  other  evidence  as  it  desires 
to  rely  upon.  Unless  the  DOT 
decisionmaker  or  the  administrative  law 
judge  provides  otherwise,  no  reply  to  an 
answer,  reply  to  a  reply,  or  any  further 
responsive  doctmient  shall  be  filed. 
Where  a  reply  to  an  answer  or  any  other 
responsive  document  is  not  fileable,  all 
new  matter  contained  in  such  answer 
shall  be  deemed  controverted. 

(d)  Oral  arguments:  briefs.  No  oral 
argument  will  be  heard  on  motions 
unless  the  DOT  decisionmaker  or  the 
administrative  law  judge  otherwise 
directs.  Written  memoranda  or  briefs 
may  be  filed  with  motions  or  answers  to 
motions,  stating  the  points  and 
authorities  relied  upon  in  support  of  the 
position  taken. 

(e)  Disposition  of  motions.  The 
administrative  law  judge  shall  pass 
upon  all  motions  property  addressed  to 
him  or  her,  except  that  if  he  finds  that  a 
prompt  decision  by  the  DOT 
decisionmaker  on  a  motion  is  essential 
to  the  proper  conduct  of  the  proceeding, 
he  or  she  may  refer  such  motion  to  that 
person  for  decision.  The  DOT 
decisionmaker  shall  pass  upon  all 
motions  properly  submitted  to  him  or 
her  for  decision. 

(f)  Appeals  to  the  DOT  decisionmaker 
from  rulings  of  administrative  law 
judges.  Rulings  of  administrative  law 
judges  on  motions  may  not  be  appealed 
to  the  DOT  decisionmaker  prior  to  its 
consideration  of  the  entire  proceeding 
except  in  extraordinary  circumstances 
and  with  the  consent  of  the 
administrative  law  judge.  An  appeal 
shall  be  disallowed  unless  the 
administrative  law  judge  finds,  either  on 
the  record  or  in  writing,  that  the 
allowance  of  such  an  appeal  is 
necessary  to  prevent  substantial 
detriment  to  the  public  interest  or  undue 
prejudice  to  any  party.  If  an  appeal  is 
allowed,  any  party  may  file  a  brief  with 
the  DOT  decisionmaker  within  such 
period  as  the  administrative  law  judge 
directs.  No  oral  argument  will  be  heard 
unless  the  DOT  decisionmaker  directs 
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otherwise.  The  rulings  of  the 
administrative  law  judge  on  motion  may 
be  reviewed  by  the  DOT  decisionmaker 
in  connection  with  his  or  her  final  action 
in  the  proceeding  irrespective  of  the 
filing  of  an  appeal  or  any  action  taken 
on  it 

(g)  Effect  of  pendency  of  motions.  The 
filing  or  pendency  of  a  motion  shall  not 
automatically  alter  or  extend  the  time 
fixed  by  this  part  (or  any  extension 
granted  thereunder)  to  take  action. 

(Sees.  204,  401,  402. 1001,  Federal  Aviation 
Act  of  1958,  as  amended  by  Pub.  L  95-504,  72 
Stat.  743.  754,  757,  788,  92  Stat.  1973  (49  U.S.C. 
1324. 1371, 1372, 1481)  Administrative 
Procedure  Act  5  U.S.C.  551  et  seq.) 

§302.19    Sut>p«nas. 

(a)  An  application  for  a  subpena 
requiring  the  attendance  of  a  witness  or 
the  production  of  documentary  evidence 
at  a  hearing  may  be  made  without 
notice  by  any  party  to  the 
administrative  law  judge  designated  to 
preside  at  the  reception  of  evidence  or, 
in  the. event  that  an  administrative  law 
judge  has  not  been  assigned  to  a 
proceeding  or  the  administrative  law 
judge  is  not  available,  to  the  chief 
administrative  law  judge,  for  action  by 
herself  or  himself  or  by  the  DOT 
decisionmaker. 

(b)  A  subpena  for  the  attendance  of  a 
witness  shall  be  issued  on  oral 
application  at  any  time. 

(c)  An  application  for  a  subpena  for 
documentary  or  tangible  evidence  shall 
be  in  duplicate  except  that  if  it  is  made 
during  the  course  of  a  hearing,  it  may  be 
made  orally  on  the  record  with  the 
consent  of  the  administrative  law  judge. 
All  such  applications,  whether  written 
or  oral,  shdll  contain  a  statement  or 
showing  of  general  relevance  and 
reasonable  sr.ope  of  the  evidence 
sought,  and  shall  be  accompanied  by 
two  cop'i -j  uf  a  draft  of  the  subpena 
sought  which  shall  describe  the 
documents ly  or  tangible  evidence  to  be 
subpenacd  with  as  much  particularity  as 
is  feasible. 

(d)  The  administrative  law  judge  or 
DOT  decisionmaker  considering  any 
application  for  a  subpena  shall  issue  the 
subpena  requested  if  the  application 
complies  with  this  section.  No  attempt 
shall  be  made  to  determine  the 
admissibility  of  evidence  in  passing 
upon  an  application  for  a  subpena.  and 
no  detailed  or  burdensome  showing 
shall  be  required  as  a  condition  to  the 
issuance  of  a  subpena.  It  is  the  purpose 
of  this  section,  on  the  one  hand,  to  make 
subpenas  readily  available  to  parties, 
and,  on  the  other  hand,  to  prevent  the 
improvident  issuance  of  subpenas  to 
secure  evidence  which  is  unrelated  to 


the  issues  of  the  proceeding  or  wholly 
unreasonable  in  its  scope. 

(e)  Where  it  appears  at  a  hearing  that 
the  testimony  of  a  witness  or 
documentary  evidence  is  relevant  to  the 
issues  in  a  proceeding,  the 
administrative  law  judge  or  chief 
administrative  law  judge  may  issue  on 
his  own  motion  a  subpena  requiring 
such  witness  to  attend  and  testify  or 
requiring  the  production  of  such 
documentary  evidence. 

(f)  Subpenas  issued  under  this  section 
shall  be  served  upon  the  person  to 
whom  directed  in  accordance  with 

S  302.8(b).  Any  person  upon  whom  a 
subpena  is  served  may  within  seven  (7) 
days  after  service  or  at  any  time  prior  to 
the  return  date  thereof,  whichever  is 
earlier,  file  a  motion  to  quash  or  modify 
the  subpena  with  the  administrative  law 
judge  designated  to  preside  at  the 
reception  of  evidence  or,  in  the  event  an 
administrative  law  judge  has  not  been 
assigned  to  a  proceeding  or  the 
administrative  law  judge  is  not 
available,  to  the  chief  administrative 
law  judge  for  action  by  himself  or 
herself  or  by  the  DOT  decisionmaker.  If 
the  person  to  whom  the  motion  to 
modify  or  quash  the  subpena  has  been 
addressed  or  directed,  has  not  acted 
upon  such  a  motion  by  the  return  date, 
such  date  shall  be  stayed  pending  his 
final  action  thereon.  The  DOT 
decisionmaker  may  at  any  time  review, 
upon  his  or  her  own  initiative,  the  ruling 
of  an  administrative  law  judge  or  the 
chief  administrative  law  judge  denying  a 
motion  to  quash  a  subpena.  In  such 
cases,  the  DOT  decisionmaker  may  at 
any  time  order  that  the  return  date  of  a 
subpena  which  he  or  she  has  elected  to 
review  be  stayed  pending  action 
thereon. 

(g)  The  provisions  of  this  section  are 
not  applicable  to  the  attendance  of  DOT 
employees  or  the  production  of 
documentary  evidence  in  the  custody 
thereof  at  a  hearing.  Applications 
therefor  shall  be  addressed  to  the 
administrative  law  judge  in  writing  and 
shall  set  forth  the  need  of  the  moving 
party  for  such  evidence  and  the 
relevancy  to  the  issues  of  the 
proceeding.  Such  applications  shall  be 
processed  as  motions  in  accordance 
with  §  302.18  except  that  a  grant  of  such 
motion  by  an  administrative  law  judge, 
in  whole  or  in  part,  shall  be  immediately 
reviewed  by  the  DOT  decisionmaker  on 
his  or  her  own  initiative  and  shall  be 
subject  to  his  or  her  final  action.  No 
application  will  be  required  for  the 
attendance  of  DOT  personnel  or  the 
production  of  records  in  their  custody 
when  requested  by  an  enforcement 
attorney.  Where  a  DOT  employee  has 
testified  in  an  enforcement  proceeding 


that  he  or  she  used  documents  in  his  or 
her  custody,  or  parts  thereof,  to  refresh 
his  or  her  recollection,  a  ruling  by  the 
administrative  law  judge  for  their 
production  shall  be  final  in  the  absence 
of  an  objection  by  the  enforcement 
attorney.  In  the  event  of  such  objection, 
the  DOT  decisionmaker's  review  will  be 
limited  to  the  documents,  or  portions 
thereof,  to  which  objection  is  taken  by 
the  enforcement  attorney. 

§302.20    Depositions. 

(a)  For  good  cause  shown,  the  DOT 
decisionmaker  or  administrative  law 
judge  asiiigned  as  a  hearing  officer  in  a 
proceedirtg  may  order  that  the  testimony 
of  a  witness  be  taken  by  deposition  and 
that  the  witness  produce  documentary 
evidence  in  connection  with  such 
testimony.  Ordinarily  an  order  to  take 
the  deposition  of  a  witness  will  be 
entered  only  if  (1)  the  person  whose 
deposition  is  to  be  taken  would  be 
unavailable  at  the  hearing,  or  (2)  the 
deposition  is  deemed  necessary  to 
perpetuate  the  testimony  of  the  witness, 
or  (3)  the  taking  of  the  deposition  is 
necessary  to  prevent  undue  and 
excessive  expense  to  a  party  and  will 
not  result  in  an  undue  burden  to  other 
parties  or  in  undue  delay. 

(b)  Any  party  desiring  to  take  the 
deposition  of  a  witness  shall  make 
application  therefor  in  duplicate  to  an 
administrative  law  judge  designated  to 
preside  at  the  reception  of  evidence  or, 
in  the  event  that  a  hearing  officer  has 
not  been  assigned  to  a  proceeding  or  is 
not  available,  to  the  DOT  decisionmaker 
setting  forth  the  reasons  why  such 
deposition  should  be  taken,  the  name 
and  residence  of  the  witness,  the  time 
and  place  proposed  for  the  taking  of  the 
deposition,  and  a  general  description  of 
the  matters  concerning  which  the 
witness  will  be  asked  to  testify.  If  good 
cause  be  shown,  the  DOT 
decisionmaker  or  the  administrative  law 
judge  may,  in  its  or  his  discretion,  issue 
an  order  authorizing  such  deposition 
and  specifying  the  witness  whose 
deposition  is  to  be  taken,  the  general 
scope  of  the  testimony  to  be  taken,  the 
time  when,  the  place  where,  and  the 
designated  officer  (authorized  to  take 
oaths]  before  whom  the  witness  is  to 
testify,  and  the  number  of  copies  of  the 
deposition  to  be  supplied.  Such  order 
shall  be  served  upon  all  parties  by  the 
person  proposing  to  take  the  deposition 
a  reasonable  period  in  advance  of  the 
time  fixed  for  taking  testimony. 

(c)  Witnesses  whose  testimony  is 
taken  by  deposition  shall  be  sworn  or 
shall  affirm  before  any  questions  are  put 
to  them.  Each  question  propounded  shall 
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be  recorded  and  the  aaswen  tlrall  be 
taken  down  in  the  wards  of  the  witness. 

(d)  Ob^tions  to  questions  or 
evidence  shaii  be  in  short  form,  stating 
the  grounds  of  objection  relied  upon,  but 
no  transcript  filed  by  the  officer  shall 
include  argument  or  detiate.  Objections 
to  questions  or  evidence  shall  be  noted 
by  the  c^icer  upon  the  deposition,  but 
he  shall  not  have  power  to  decide  oa  the 
competency  or  materiality  or  relevance 
of  evidence,  and  he  shall  record  the 
evidence  subject  to  objection. 
Ob)ections  to  questions  or  evidence  not 
made  before  \be  officer  shall  not  be 
deemed  waived  unless  the  ground  of  the 
objection  is  one  which  might  have  been 
obviated  or  removed  if  presented  at  that 
time. 

(e)  The  testimony  shall  be  reduced  to 
writing  by  the  ofTicer,  or  under  his 
direction,  after  which  the  deposition 
shall  be  subscribed  by  the  witness 
unless  the  parties  by  stipulation  waived 
the  signing  or  the  «vitness  is  ill  or  cannot 
be  found  or  refuses  to  sign,  and  certified 
in  usual  form  by  the  officer.  If  the 
deposition  is  not  subscribed  to  by  the 
witness,  the  officer  shall  state  on  the 
record  this  fact  and  the  reason  therefor. 
The  original  deposition  and  exhibits 
shall  be  forwarded  to  the  Documenttiry 
Services  Division  and  shall  be  Tiled  in 
the  proceedings. 

(0  Depositions  may  also  be  taken  and 
submitted  on  written  interrogatories  in 
substantially  the  same  manner  as 
depositions  taken  by  oral  examination. 
Ordinarily  such  procedure  will  only  be 
authorized  if  necessary  to  achieve  the 
purposes  of  an  oral  deposition  and  to 
serve  the  balance  of  convenience  of  the 
parties.  The  interrogatories  shall  be  filed 
in  quadruplicate  with  two  copies  of  the 
application  and  a  copy  of  each  shall  be 
served  on  each  party.  Within  seven  (7) 
days  after  service  any  party  may  file 
with  the  person  to  whom  application 
was  made  two  copies  of  his  objections, 
if  any,  to  such  interrogatories  and  may 
file  snch  cross-interrogatories  as  he 
desires  to  submit.  Cross-interrogatories 
shall  be  filed  in  quadruplicate,  and  a 
copy  thereof  together  with  a  copy  of  any 
objections  to  interrogatories,  shall  be 
served  on  each  party,  who  shall  have 
five  (5)  days  thereafter  to  file  and  serve 
his  objections,  if  any.  to  such  cross- 
interrogatories.  Objections  to 
interrogatories  or  cross-interrogatories, 
shall  be  served  on  the  DOT 
decisionmaker  or  the  administrative  law 
judge  considering  the  application. 
Objections  to  interrogatories  shall  be 
made  before  the  order  for  taking  the 
deposition  issue  and  if  not  so  made  shall 
be  deemed  waived.  When  a  deposition 
is  taken  npon  trritten  interrogatories. 


and  cross-interrogatories,  no  party  shall 
be  present  or  represented,  and  no 
person  other  than  the  witness,  a 
stenographic  reporter,  and  the  officer 
shall  be  present  at  the  examination  of 
the  witness,  which  fact  shall  be  certified 
by  the  officer,  who  shall  propound  the 
interrogatories  and  cross-interrogatories 
to  the  witness  in  their  order  and  reduce 
the  testimony  to  writing  in  the  witness' 
own  words.  The  provisions  of  paragraph 
(e)  of  this  section  shall  be  applicable  to 
depositions  taken  in  accordance  with 
this  paragraph. 

(g)  All  depositions  shall  conform  to 
the  specifications  of  |  302.3  except  that 
the  filing  of  three  copies  thereof  shall  be 
sufficient.  Any  fees  of  a  witness,  the 
stenographer,  or  the  officer  designated 
to  take  the  deposition  shall  be  paid  by 
the  person  at  whose  instance  the 
deposition  is  taken. 

(h)  Tite  fact  that  a  deposition  is  taken 
and  filed  in  a  proceeding  as  provided  in 
this  section  does  not  constitute  a 
determination  that  it  is  admissible  in 
evidence  or  that  it  may  be  used  in  the 
proceeding.  Only  such  part  or  the  whole 
of  a  deposition  as  is  received  in 
evidence  at  a  hearing  shall  constitute  a 
part  of  the  record  in  such  proceeding 
upon  which  a  decision  may  be  based. 

S  302.21    Atteitdance  fees  and  mUsage. 

(a)  Where  tender  of  attendance  fees 
and  mi /cage  is  a  condition  of 
oompiiance  with  subpena.  No  person 
whose  attendance  at  a  hearing  or  whose 
deposition  is  to  be  taken  shall  be 
obliged  to  respond  to  a  subpena  unless 
upon  •  service  of  the  subpena  he  is 
tendered  attendance  fees  and  mileage 
by  the  party  at  whose  instance  he  is 
called  in  accordance  with  the 
requirements  of  paragraph  (b)  of  this 
section;  Provided.  That  a  witness 
summoned  at  the  instance  of  DOT  or 
one  of  its  employees,  or  a  salaried 
employee  of  the  United  States 
summoned  to  testify  as  to  matters 
related  to  his  public  employment,  need 
not  be  tendered  such  fees  or  mileage  at 
that  time. 

(b)  Amount  of  mileage  and  attendance 
fees  to  be  paid.  (1)  Witnesses  who  are 
not  salaried  employees  of  the  United 
States,  or  such  employees  summoned  to 
testify  on  matters  not  related  to  their 
public  employment,  shall  be  paid  the 
same  fees  and  mileage  paid  to  witnesses 
for  like  service  in  the  courts  of  the 
United  States,  as  provided  in  paragraphs 
(b)(1)  (i)  through  (iii)  of  this  section: 
Provided,  That  no  employee,  officer,  or 
attorney  of  an  air  carrier  who  travels 
under  the  free  or  reduced  rate 
provisions  of  section  403(b)  of  the  Act 
shall  be  entitled  to  any  fees  or  mileage: 
And  pmrided  further.  That  the  amounts 


hereinafter  set  forth  for  fees  and  mileage 
shall  not  be  applicable  for  witnesses 
summoned  to  testify  in  Alaska. 

(i)  Per  diem  for  attendance.  There 
shall  be  tendered  $20  for  each  day  of 
expected  attendance  at  a  hearing  or 
place  where  deposition  is  to  be  taken, 
and  for  the  time  necessarily  occupied  in 
going  to  and  returning  from  the  place  of 
attendance. 

(ii)  Allowance  for  subsistence.  In 
addition  to  per  diem  for  attendance, 
when  attendance  is  required  at  a  point 
so  far  removed  from  the  witness' 
residence  as  to  prohibit  daily  return 
thereto,  there  shall  be  tendered  an 
additional  sum  of  $16  per  day  for 
expenses  of  subsistence  for  each  day  of 
expected  attendance  and  including  the 
time  necessarily  occupied  in  going  to 
and  returning  from  the  place  of 
attendance. 

(iii)  Mileage.  There  shall  be  tendered 
an  amount  equal  to  10  cents  per  mile  for 
the  round  trip  distance  between  the 
witness'  place  of  residence  and  the 
place  where  attendance  is  required. 
Regardless  of  the  mode  of  travel 
employed,  computation  of  mileage  shall 
be  made  on  the  basis  of  a  uniform  table 
of  distances  adopted  by  the  Attorney 
General  where  the  travel  is  covered  by 
such  table:  Provided,  That  In  lieu  of  this 
mileage  allowance  witnesses  who  are 
required  to  travel  between  the  territories 
and  possessions,  or  to  and  from  the 
continental  United  States  or  between 
two  foreign  points  shall  be  tendered  a 
ticket  for  such  transportation  at  the 
coach  rate  available  at  the  time  of 
reservation  plus  the  required  per  diem 
attendance  fees:  And  provided  further. 
That  in  Alaska  where  permitted  by 
section  403(b)  of  the  Federal  Aviation 
Act  of  1958.  as  amended,  the  witness 
may.  at  his  option,  accept  a  pass  for 
travel  by  air. 

(2)  Witnesses  who  are  not  salaried 
employees  of  the  United  States,  or  sucli 
employees  summoned  to  testify  on" 
matters  not  related  to  their  public 
employment,  who  are  summoned  to 
testify  at  the  instance  of  DOT  or  one  of 
its  employees  or  the  United  States  or 
one  of  its  agencies  shall  be  paid  in 
accordance  with  the  provisions  of 
paragraph  (b)(1)  of  this  section.  Such 
witnesses  shall  be  furnished  appropriate 
forms  and  instructions  for  the 
submission  of  claims  for  attendance 
fees,  subsistence  and  mileage  from  the 
Government  before  the  close  of  the 
proceedings  which  they  are  required  to 
attend.  Only  persons  summoned  by 
subpena  shall  be  entitled  to  claim 
attendance  fees,  subsistence  or  mileage 
from  the  Government 
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(3)  Witnesses  who  are  salaried 
employees  of  the  United  States  and  who 
are  summoned  to  testify  on  matters 
relating  to  their  public  employment, 
irrespective  of  at  whose  instance  they 
are  summoned,  shall  be  paid  in 
accordance  with  applicable  Government 
regulations. 

(4)  Whenever  the  sums  tendered  to  a 
witness  are  inadequate  for 
reimbursement  under  the  requirements 
of  this  section,  and  such  witness  has 
complied  with  the  summons,  he  shall 
upon  request  within  a  reasonable  period 
of  time  be  entitled  to  such  additional 
sums  as  may  be  due  him  under  the 
provisions  of  this  section.  Whenever  the 
sums  tendered  and  paid  to  a  witness  are 
excessive  under  the  above  requirements, 
either  because  the  witness  traveled 
under  the  free  or  reduced  rate 
provisions  of  section  403(b)  of  the  Act. 
or  for  any  other  reasons,  the  witness 
shall  upon  request  within  a  reasonable 
period  of  time  refund  such  sums  as  may 
be  excessive  under  the  provisions  of  this 
section. 

$302.23    Admintotratlvs  law  Judges. 

(a)  Defined.  The  term  "administrative 
law  judge"  as  used  in  this  pari  includes 
presiding  officers,  administrative  law 
judges,  flr  any  other  DOT  employee 
assigned  to  hold  a  hearing  in  a 
proceeding. 

(b)  Disqualification.  An 
administrative  law  judge  shall  withdraw 
from  the  case  if  at  any  time  he  deems 
himself  disqualified.  If.  prior  to  the 
initial  or  recommended  decision  in  the 
case,  there  is  filed  with  the 
administrative  law  judge,  in  good  faith, 
an  affidavit  of  personal  bias  or 
disquahfication  with  substantiating 
facts  and  the  administrative  law  judge 
does  not  withdraw,  the  DOT 
decisionmaker  shall  determine  the 
matter,  if  properly  presented  by 
exception  or  brief,  as  a  part  of  the 
record  and  decision  in  the  case.  The 
DOT  decisionmaker  shall  not  otherwise 
consider  any  claim  of  bias  or 
disqualification.  The  DOT 
decisionmaker,  in  his  or  her  discretion, 
may  order  a  hearing  on  a  charge  of  bias 
or  disqualification. 

(c)  Powers.  An  administrative  law 
judge  shall  have  the  following  powers, 
in  addition  to  any  others  specified  in 
this  part: 

(1)  To  give  notice  concerning  and  to 
hold  hearings: 

(2)  To  administer  oaths  and 
affirmations; 

(3)  To  examine  witnesses; 

(4)  To  issue  subpenas  and  to  take  or 
cause  depositions  to  be  taken; 

(5)  To  rule  upon  offers  of  proof  and  to 
receive  relevant  evidence: 


(6)  To  regulate  the  course  and  conduct 
of  the  hearing; 

(7)  To  hold  conferences  before  or 
during  the  hearing,  for  the  settlement  or 
simplification  of  issues; 

(8)  To  rule  on  motions  and  to  dispose 
of  procedural  requests  or  similar 
matters; 

(9)  To  make  initial  or  recommended 
decisions  as  provided  in  {  302.27; 

(10)  To  take  any  other  action 
authorized  by  this  part,  by  the 
Administrative  Procedure  Act,  or  by  the 
Federal  Aviation  Act. 

The  administrative  law  judge's  authority 
in  each  case  will  terminate  either  upon 
the  certification  of  the  record  in  the 
proceeding  to  the  DOT  decisionmaker, 
or  upon  the  issuance  of  an  initial  or 
recommended  decision  may  be  filed,  or 
when  he  or  she  shall  have  withdrawn 
from  the  case  upon  considering  himself 
or  herself  disquaUfied. 

(d)  Certification  to  the  DOT 
decisionmaker  for  decision.  At  any  time 
prior  to  the  close  of  the  hearing,  the 
DOT  decisionmaker  may  direct  the 
administrative  law  judge  to  certify  any 
question  or  the  entire  record  in  the 
proceeding  to  the  DOT  decisionmaker 
for  decision.  In  cases  where  the  record 
is  thus  certified,  the  administrative  law 
judge  shall  not  render  an  initial  decision 
but  shall  recommend  a  decision  to  the 
DOT  decisionmaker  as  required  by 
section  8(a)  of  the  Administrative 
Procedure  Act  unless,  in  rxilemaking  or 
determining  applications  for  initial 
licenses,  the  office  advises  him  that  it 
intends  to  issue  a  tentative  decision.    « 

§  302.22a    DOT  dsdstonmaker. 

(a)  Hearing  cases.  In  proceedings  to 
be  conducted  on-the-record  after  notice 
and  opportunity  for  an  evidentiary 
hearing,  the  DOT  decisionmaker  is  a 
senior  career  official  in  the  Office  of  the 
Assistant  Secretary  for  Policy  and 
International  Affairs  authorized  to  issue 
final  decisions  of  the  Department  under 
this  Part.  In  addition,  the  DOT 
decisionmaker  shall  have  all  the  powers 
of  an  administrative  law  judge  and 
those  additional  powers  delegated  by 
the  Secretary.  Final  decisions  of  the 
DOT  decisionmaker  are  subject  to 
review  at  the  discretion  of  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  "The  Assistant  Secretary  may 
remand  the  decision  to  the  DO*!* 
decisionmaker  for  further  action 
consistent  with  such  order  or  remand. 
The  Secretary  or  the  Deputy  Secretary 
may  exercise  this  review  authority  in 
lieu  of  the  Assistant  Secretary  for  Policy 
and  International  Affairs. 

(b)  Nonhearing  cases.  In  all  other 
proceedings,  the  DOT  decisionmaker  is 


the  Assistant  Secretary  for  Policy  and 
International  Affairs.  The  Assistant 
Secretary  may  delegate  this  authority  in 
appropriate  cases  to  officials  within  the 
Office  of  the  Assistant  Secretary  for 
Policy  and  International  Affairs. 

(Sees.  204,  401,  402. 1001,  Federal  Aviation 
Act  of  19S8,  88  amended  by  Pub.  L  9S-504.  72 
Stat.  743,  754.  757,  788.  92  Stat.  1973,  49  U.S.C. 
1324. 1371, 1372, 1481.  Administrative 
Procedure  Act  5  U.S.C  551  et  seq.) 


§302.23 


eonferenoe. 


(a)  Purpose  and  scope  of  conference. 
Prior  to  any  hearings  there  will 
ordinarily  be  a  prehearing  conference 
before  an  administrative  law  judge, 
although  in  economic  enforcement 
proceedings  where  the  issues  are  drawn 
by  the  pleadings  such  conference  will 
usually  be  omitted.  Written  notice  of  the 
prehearing  conference  shall  ]it  sent  by 
the  chief  administrative  law  judge  to  all 
parties  to  a  proceeding  and  to  other 
persons  who  appear  to  have  an  interest 
in  such  proceeding.  The  purpose  of  such 
a  conference  is  to  define  and  simplify 
the  issues  and  the  scope  of  the 
proceeding,  to  secure  statements  of  the 
positions  of  the  parties  with  respect 
thereto  and  amendments  to  the 
pleadings  in  conformity  therewith,  to 
schedule  the  exchange  of  exhibits  before 
the  date  set  for  hearing,  and  to  arrive  at 
such  agreements  as  will  aid  in  the 
conduct  and  disposition  of  the 
proceeding.  For  example,  consideration 
will  be  given  to: 

(1)  Matters  which  the  DOT 
decisionmaker  can  consider  without  the 
necessity  of  proof; 

(2)  Admissions  of  fact  and  of  the 
genuiness  of  documents; 

(3)  Requests  for  documents; 

(4)  Admissibility  of  evidence; 

(5)  Limitation  of  the  number  of 
witnesses: 

(6)  Reducing  of  oral  testimony  to 
exhibit  form; 

(7)  Procedure  at  the  hearing,  etc. 

The  administrative  law  judge  may 
require  further  conference,  or  responsive 
pleadings,  or  both.  If  a  party  refuses  to 
produce  documents  requested  by 
another  party  at  the  conference,  the 
administrative  law  judge  may  compel 
the  production  of  such  documents  prior 
to  hearing  by  subpena  issued  in 
accordance  with  the  provisions  of 
S  302.19  as  though  at  a  hearing. 
Applications  for  the  production  prior  to 
hearing  of  documents  in  DOTs 
possession  shall  be  addressed  to  the 
administrative  law  judge,  in  accordance 
with  the  provisions  of  S  302.19(g].  in  the 
same  manner  as  provided  therein  for 
production  of  documents  at  a  hearing. 
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The  administrative  law  judge  may  also 
on  his  own  motion  or  on  motion  of  any 
party,  direct  any  party  to  the  proceeding 
(air  carrier  or  non-air  carrier)  to  prepare 
and  submit  exhibits  setting  forth  studies, 
forecasts,  or  estimates  on  matters 
relevant  to  the  issues  in  the  proceeding. 

(b)  Report  of  prehearing  conference. 
The  administrative  law  judge  shall  issue 
a  report  of  prehearing  conference, 
defining  the  issues,  giving  an  account  of 
the  results  of  the  conference,  specifying 
a  schedule  for  the  exchange  of  exhibits 
and  rebuttal  exhibits,  the  date  of 
hearing,  and  specifying  a  time  for  the 
filing  of  objections  to  such  report.  The 
report  shall  be  served  upon  all  parties  to 
the  proceeding  and  any  person  who 
appeared  at  the  conference.  Objections 
to  the  report  may  be  filed  by  any 
interested  person  within  the  time 
specified  therein.  The  administrative 
law  judge  may  revise  his  report  in  the 
light  of  the  objections  presented.  The 
revised  report,  if  any,  shall  be  served 
upon  the  same  persons  as  was  the 
original  report.  Exceptions  may  be  taken 
on  the  basis  of  any  timely  written 
objection  which  has  not  been  met  by  a 
revision  of  the  report  if  they  are  filed 
within  the  time  specified  in  the  revised 
report.  Such  report  shall  constitute  the 
official  account  of  the  conference  and 
shall  control  the  subsequent  course  of 
the  proceeding,  but  it  may  be 
reconsidered  and  modified  at  any  time 
to  protect  the  public  interest  or  to 
prevent  injustice. 

§302.24    HMTlngs. 

(a)  Notice.  The  administrative  law 
judge  to  whom  the  case  is  assigned  or 
the  DOT  decisionmaker  shall  give  the 
parties  reasonable  notice  of  a  hearing  or 
of  the  change  in  the  date  and  place  of  a 
hearing  and  the  nature  of  such  hearing. 

(b)  Evidence.  Evidence  presented  at 
the  hearing  shall  be  limited  to  material 
evidence  relevant  to  the  issues  as  drawn 
by  the  pleadings  or  as  defined  in  the 
report  of  prehearing  conference,  subject 
to  such  later  modifications  of  the  issues 
as  may  be  necessary  to  protect  the 
pubhc  interest  or  to  prevent  injustice 
and  shall  not  be  unduly  repetitious. 
Evidence  shall  be  presented  in  written 
form  by  all  parties  wherever  feasible,  as 
the  administrative  law  judge  may  direct. 

(c)  Objections  to  evidence.  Objections 
to  the  admission  or  exclusion  of 
evidence  shall  be  in  short  form,  stating 
the  grounds  of  objections  relied  upon, 
and  the  transcript  shall  not  include 
argument  or  debate  thereon  except  as 
ordered  by  the  administrative  law  judge. 
Rulings  on  such  objections  shall  be  a 
part  of  the  transcript. 

(d)  Exceptions.  Formal  exceptions  to 
the  rulings  of  the  administistrative  law 


judge  made  during  the  course  of  the 
hearing  are  unnecessary.  For  all 
purposes  for  which  an  exception 
otherwise  would  be  taken,  it  is  sufficient 
that  a  party,  at  the  time  the  ruling  of  the 
administrative  law  judge  is  made  or 
sought,  makes  known  the  action  he 
desires  the  administrative  law  judge  to 
take  or  his  objection  to  an  action  taken, 
and  his  grounds  therefor. 

(e)  Offers  of  proof  Any  offer  of  proof 
made  in  connection  with  an  objection 
taken  to  any  ruling  of  the  administrative 
law  judge  rejecting  or  excluding 
proffered  oral  testimony  shall  consist  of 
a  statement  of  the  substance  of  the 
evidence  which  counsel  contends  would 
be  adduced  by  such  testimony,  and  if 
the  excluded  evidence  consists  of 
evidence  in  documentary  or  written 
form  or  of  reference  to  documents  or 
records,  a  copy  of  such  evidence  shall 
be  marked  for  identification  and  shall 
constitute  the  offer  of  proof. 

(f)  Exhibits.  When  written  exhibits 
are  offered  in  evidence,  one  copy  must 
be  furnished  to  each  of  the  parties  at  the 
hearing,  and  two  copies  to  the 
administrative  law  judge,  unless  the 
parties  previously  have  been  furnished 
with  copies  or  the  administrative  law 
judge  directs  otherwise.  If  the 
administrative  law  judge  has  not  fixed  a 
time  for  the  exchange  of  exhibits,  the 
parties  shall  exchange  copies  of  exhibits 
at  the  earliest  practicable  time, 
preferably  before  the  hearing  or,  at  the 
latest,  at  the  commencement  of  the 
hearing. 

(g)  Substitution  of  copies  for  original 
exhibits.  In  his  discretion,  the 
administrative  law  judge  may  permit  a 
party  to  withdraw  original  documents 
offered  in  evidence  and  substitute  true 
copies  in  lieu  thereof. 

(h)  Designation  of  parts  of  documents. 
When  relevant  and  material  matter 
offered  in  evidence  by  any  party  is 
embraced  in  a  book,  paper,  or  document 
containing  other  matter  not  material  or 
relevant,  the  party  offering  the  same 
shall  plainly  designate  the  matter  so 
offered.  The  immaterial  and  irrelevant 
parts  shall  be  excluded  and  shall  be 
segregated  insofar  as  practicable.  If  the 
volume  of  immaterial  or  irrelevant 
matter  would  unduly  encumber  the 
record,  such  book,  paper,  or  document 
will  not  be  received  in  evidence,  but 
may  be  marked  for  identification,  and,  if 
properly  authenticated,  the  relevant  or 
material  matter  may  be  read  into  the 
record,  or.  if  the  administrative  law 
judge  so  directs,  a  true  copy,  of  such 
matter,  in  proper  form,  shall  be  received 
as  an  exhibit,  and  like  copies  delivered 
by  the  party  offering  the  same  to 
opposing  parties  or  their  attorneys 
appearing  at  the  hearing,  who  shall  be 


afforded  an  opportimity  to  examine  the 
book,  paper,  or  document,  and  to  offer  in 
evidence  in  like  manner  other  portions 
thereof. 

(i)  Records  in  other  proceedings.  In 
case  any  portion  of  the  record  in  any 
other  proceeding  or  civil  or  criminal 
action  is  offered  in  evidence,  a  true  copy 
of  such  portion  shall  be  presented  for 
the  record  in  the  form  of  an  exhibit 
unless: 

(1)  The  portion  is  specified  with 
particularity  in  such  manner  as  to  be 
readily  identified:  and 

(2)  The  party  offering  the  same  agrees 
unconditionally  to  supply  such  copies 
later,  or  when  required  by  the  DOT 
decisionmaker,  and 

(3)  The  parties  represented  at  the 
hearing  stipulate  upon  the  record  that 
such  portion  may  be  incorporated  by 
reference,  and  that  any  portion  offered 
by  any  other  party  may  be  incorporated 
by  like  reference  upon  compliance  with 
paragraphs  (i)  (1]  and  (2]  of  this  section; 
and 

(4)  The  administrative  law  judge 
directs  such  incorporation  or  waives  the 
above  requirement  with  the  consent  of 
the  parties. 

(j)  Receipt  of  documents  after  hearing. 
No  document  or  other  writings  shall  be 
accepted  for  the  record  after  the  close  of 
the  hearing  except  in  accordance  with 
an  agreement  of  the  parties  and  the 
consent  of  the  administrative  law  judge. 

(k)  Transcripts  of  hearings.  (1) 
Hearings  shall  be  recorded  and 
transcribed,  under  supervision  of  the 
administrative  law  judge,  by  the 
reporting  firm  under  contract  with  DOT. 
Copies  of  the  transcript  shall  be 
supplied  to  the  parties  to  the  proceeding 
by  said  reporting  firm,  at  the  contract 
price  for  copies. 

(2]  The  administrative  law  judge  shall 
determine  whether  "ordinary  transcript" 
or  "daily  transcript"  (as  those  terms  are 
defined  in  the  contract]  will  be 
necessary  and  required  for  the  proper 
conduct  of  the  proceeding  and  DOT  will 
pay  the  reporting  firm  the  full  cost  of 
reporting  its  proceedings  at  the  contract 
price  for  such  type  of  transcript.  If  the 
administrative  law  judge  has 
determined  that  ordinary  transcript  is 
adequate,  and  has  notified  the  parties  of 
such  determination  (in  the  notice  of 
hearings,  or  otherwise),  then  any  party 
*  may  request  reconsideration  of  such 
determination  and  that  daily  transcript 
be  required.  In  determining  what  is 
necessary  and  required  for  the  proper 
conduct  of  the  proceeding,  the 
administrative  law  judge  shall  consider, 
among  other  things: 

(i)  The  nature  of  the  proceeding  itself; 
(ii)  the  DOT  decisionmaker's  needs  as 
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well  as  the  reasonable  needs  of  the 
parties;  and  (iii)  the  requirements  of  a 
fair  hearing. 

(3)  If  the  administrative  law  fudge  has 
determined  that  ordinary  transcript  is 
adequate,  or,  upon  reconsideration,  has 
adhered  to  such  determination,  then  any 
party  may  request  the  reporting  firm  to 
provide  daily  transcript.  In  that  case, 
pursuant  to  its  contract  with  DOT.  the 
reporting  firm  will  be  obligated  to 
furnish  to  the  DOT  daily  transcript  upon 
the  agreement  by  the  requesting  party  to 
pay  to  the  repwrting  firm  an  amount 
equal  to  the  difference  between  the 
contract  prices  for  ordinary  transcript 
and  daily  transcript,  provided  that  the 
requesting  party  makes  such  agreement 
with  the  reporting  firm  at  least  twenty- 
four  (24)  hours  in  advance  of  the  date  for 
which  such  transcript  is  requested. 

(4)  Any  party  may  obtain  from  the 
Office  of  the  Assistant  Secretary  for 
Administration,  the  name  and  address 
of  the  private  reporting  company  with 
which  DOT  currently  has  a  contract  for 
transcripts  and  copies,  as  well  as  the 
contract  prices  then  in  effect  for  such 
services. 

(5)  Copies  of  transcripts  ordered  by 
parties  other  than  DOT  shall  be 
prepared  for  dehvery  to  the  requesting 
person  at  the  reporting  firm's  place  of 
business,  within  the  stated  time  for  the 
t>pe  of  transcript  ordered.  The 
requesting  party  and  the  reporting  firm 
may  agree  upon  some  other  form  or 
means  of  delivery  (mail,  messenger,  etc.) 
and  the  reporting  firm  may  charge  for 
such  special  service,  provided  that  such 
charge  shall  not  exceed  the  reasonable 
cost  of  such  service. 

(I)  Corrections  to  transcript  Changes 
m  the  official  transcript  may  be  made 
only  when  they  involve  errors  affecting 
substance.  A  motion  to  correct  a 
transcript  shall  be  filed  with  the 
Documentary  Services  Division,  within 
ten  (10)  days  after  receipt  of  the 
completed  transcript  by  DOT.  If  no 
objections  to  the  motion  are  filed  within 
ten  (10)  days  thereafter,  the  transcript 
may.  upon  the  approval  of  the 
administrative  law  judge,  be  changed  to 
refiect  such  corrections.  If  objections  are 
received,  the  motion  and  objections 
shall  be  submitted  to  the  official 
reporter  by  the  administrative  law  judge 
together  with  a  request  for  a  comparison 
of  the  transcript  with  the  stenographic 
record  of  the  hearing.  After  receipt  of 
the  report  of  the  official  reporter  an 
order  shall  be  entered  by  the 
administrative  law  judge  settiing  the 
record  and  ruling  on  the  motion. 

(m)  Official  notice  of  facts  contained 
in  certain  documents.  (1)  Without 
limiting,  in  any  manner  or  to  any  extent 
the  discretionary  powers  of  the  DOT 


decisionmaKer  and  its  administrative 
law  judges  to  notice  other  matters  or 
documents  properly  the  8ubjectx)f 
official  notice,  facts  contained  in  any 
document  within  the  categories 
enumerated  in  this  subdivision  are 
officially  noticed  in  all  formal  economic 
proceedings  except  those  subject  to 
Subpart  B  of  this  part.  Each  such 
category  shall  include  any  document 
antedating  final  EKDT  decision  in  the 
proceeding  where  such  notice  is  taken. 
The  matters  officially  noticed  under  the 
provisions  of  this  paragraph  are: 

1.  OfTicial  Guide  of  the  Airways  for  each 
month  prior  to  and  including  April  1943: 
Universal  Airline  Schedules  for  each  month 
from  May  1943  to  September  1944,  inclusive; 
American  Aviation  Air  Traffic  Guide  for  each 
month  from  October  1944  to  August  1948. 
inclusive:  and  Official  Airline  Guide. 

2.  OfTicial  Guide  of  the  Railways  and 
Russell's  Official  National  Motor  Coach 
Guide. 

3.  Book  of  OfTicidl  CAB  Airline  Route  Maps 
and  Airport  to  Airport  Mileages  published  by 
Air  Transport  Association  of  America. 

4.  Shuler  Guide  and  Official  Airhne  Guide 
Quick  Reference  Edition. 

5.  All  schedules  and  amendments  thereof, 
and  all  tariffs  and  amendments  thereof,  of  all 
carriers,  on  file  with  DOT. 

6.  Air  Carrier  operating  certificates  or 
applications  therefor,  of  all  carriers,  together 
with  any  requests  for  amendment  thereof. 

7.  Monthly  reports.  Forms  2380  and  2780, 
for  each  month  through  December  1946.  and 
monthly  and  quarterly  reports.  Forms  41  and 
41(a)  (including  monthly  and  annual  reports 
required  to  be  filed  by  all  carriers  in 
connection  therewith),  filed  with  DOT. 

8.  Recurrent  Reports  of  Mileage  and  Traffic 
Data  of  all  Domestic  Airline  Carriers  from 
1945  and  all  similar  reports  issued  by  the 
Civil  Aeronautics  Board,  or  DOT. 

9.  Certified  Air  Carrier  Traffic  Statistics 
from  1955.  prepared  by  the  Office  of  Carrier 
Accounts  and  Statistics,  Civil  Aeronautics 
Board,  and  all  such  other  similar 
compilations  of  statistics  issued  by  the  Civil 
Aeronautics  Board,  or  DOT. 

10.  Recurrent  Reports  of  Financial  Data  of 
all  Domestic  Airline  Carriers  from  1947 
through  the  quarter  ended  September  30. 
1953;  issued  by  the  Civil  Aeronautics  Board, 
and  all  such  other  similar  recurrent  reports 
issued  bv  the  Civil  Aeronautics  Board,  or 
DOT. 

11.  Certificated  Air  Carrier  Financial  Data 
from  the  quarter  ended  December  31. 1953; 
prepared  by  the  Office  of  Carrier  Accounts 
and  Statistics.  Civil  Aeronautics  Board,  and 
all  such  other  similar  compilations  of  data 
issued  by  the  Civil  Aeronautics  Board,  or 
DOT. 

12.  Annual  Airline  Statistics,  Domestic 
Carriers,  fiscal  years  1936-1941;  Annual 
Airline  Statistics,  Domestic  Carriers, 
calendar  years  1938-1947;  prepared  by  the 
Bureau  of  Pricing  and  Domestic  Aviation 
Civil  Aeronautics  Board:  and  all  such  other 
similar  compilations  of  statistics  issued  by 
the  Civil  Aeronautics  Board,  or  DOT. 


13.  Quarteriy  Report  of  Air  Carrier 
Operating  Factors,  for  the  quarter  ended 
September  3a  1953;  prepared  by  the  Office  of 
Carrier  Accounts  and  Statistics.  Civil 
Aeronautics  Board,  and  all  such  other  reports 
for  quarterly  periods  as  may  be  made 
available  to  the  public  by  the  Civil 
Aeronautics  Board,  or  DOT. 

14.  Passenger,  mail,  express,  and  freight 
data  submitted  to  the  Board  on  Form  2787  or 
on  punch  cards  submitted  in  lieu  of  such 
forms,  by  all  carriers  for  any  months 
subsequent  to  March  1955  and  any  similar 
data  submitted  to  DOT. 

15.  Airline  Traffic  Surveys,  compiled  by  the 
Civil  Aeronautics  Board,  from  September 
1946.  and  any  other  such  surveys  made 
available  to  the  public  by  the  Civil 
Aeronautics  Board  or  DOT. 

16.  The  publication  Competition  Among 
Domestic  Air  Carriers.  March  1-14, 1955. 
compiled  by  the  Civil  Aeronautics  Board  and 
published  by  the  Air  Transport  Association 
of  America,  and  any  other  compilations  of 
similar  data  made  available  to  the  public  by 
the  Civil  Aeronautics  Board  or  DOT. 

17.  Service  Mail  Pay  and  Subsidy  for 
United  States  Certificated  Air  Carriers  from 
1955,  published  by  the  Civil  Aeronautics 
Board,  and  any  supplemental  data  and 
subsequent  issues  published  by  the  Civil 
Aeronautics  Board  or  DOT. 

la  Airport  Activity  Statistics  of 
Certificated  Air  Carriers,  from  December  31. 
1955;  compiled  by  the  Civil  Aeronautics 
Board,  and  published  by  Air  Transport 
Association  of  America,  and  any  subsequent 
issues  thereof  published,  by  DOT. 

19.  Enplaned  Airline  Traffic  by  community, 
by  year.  1948-1951;  Air  Commerce  Traffic 
Pattern,  fiscal  years  1953-1955  and  calendar 
years  1952-1955.  published  by  the  Civil 
Aeronautics  Administratioa  U.S.  Department 
of  Commerce,  and  any  subsequent  editions 
thereof  published  by  the  Federal  Aviation 
Agency. 

20.  Population  Volumes  I  and  U  of  the 
Eighteenth  (1960)  Census  of  the  United  States, 
issued  by  the  Census  Bureau,  Department  of 
Commerce;  and  similar  publications  of  the 
Census  Bureau  relating  to  the  Seventeenth 
(1950)  Census. 

21.  The  Rand  McNally  Commercial  Atlas 
and  Marketing  Guide,  ^m  1958.  and  the 
Rand  McNally  Road  Atlas.  United  States. 
Canada,  and  Mexico,  from  1956. 

22.  Survey  of  Buying  Power,  from  1955, 
published  by  Sales  Management  Magazine. 

23.  Volumes  11  and  III  of  the  Census  of 
Manufacturers,  1954.  issued  by  the  Bureau  of 
Census  of  the  U.S.  Department  of  Commerce; 
and  similar  publications  of  the  Bureau  of  the 
Census  relating  to  the  1947  and  1958  Census 
of  Manufacturers. 

24.  Volumes  II.  IV  and  VI  of  the  Census  of 
Business.  1954.  issued  by  the  Bureau  of  the 
Census  of  the  US.  Department  of  Commerce; 
and  similar  publications  of  the  Bureau  of  the 
Census  relating  to  the  1946  and  1958  Census 
of  Business. 

25.  Federal  Airways  Air  Traffic  Activity, 
from  1953-1956  (fiscal  year)  issued  by  the 
Civil  Aeronautics  Administration,  U.S. 
Department  of  Commerce,  and  subsequent 
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editions  thereof  issued  by  the  Federal 
Aviation  Agency. 

2&  National  Airport  Plan,  from  1956,  Civil 
Aeronautics  Administration,  U.S.  Department 
of  Commerce  and  subsequent  editions  thereof 
issued  by  the  Federal  Aviation  Agency. 

27.  Record  of  Airport  Facilities,  Form  ACA- 
29A.  issued  by  the  Civil  Aeronautics 
Administration,  U.S.  Department  of 
Commerce  and  by  the  Federal  Aviation 
Agency. 

28.  International  Section,  Airline  Traffic 
Surveys  prepared  by  the  Civil  Aeronautics 
Board  from  March  and  September  1959,  and 
any  such  surveys  issued  or  otherwise  made 
available  to  the  parties  by  the  Civil 
Aeronautics  Board  or  published  privately. 

29.  The  ABC  World  Airways  Guide. 
Thomas  Skinner  and  Co..  Ltd..  from  June 
1950. 

30.  ICAO  Statistical  Summary,  Preliminary 
Issue  and  Nos.  1  through  14,  and  Digest  of 
Statistics,  Nos.  15  through  71,  prepared  by  the 
International  Civil  Aviation  Organization, 
Montreal,  Canada,  with  all  changes  and 
additions. 

31.  Foreign-Commerce  Yearbook,  from 
1951,  U.S.  Department  of  Commerce,  oRice  of 
International  Trade. 

32.  Statistical  Abstract  of  the  United  States, 
from  1953,  U.S.  Department  of  Commerce, 
Bureau  of  Census. 

33.  Yearbook  of  International  Trade 
Statistics,  from  1956. 

34.  Aimual  Reports  of  the  Immigration  and 
Naturalization  Siervice,  U.S.  Department  of 
Justice,  from  fiscal  year  ended  June  30, 1945. 

35.  Official  Steamship  and  Airways  Guide 
International.  Transportation  Guides,  Inc., 
from  June  1945. 

36.  The  Airman's  Guide,  from  1950,  issued 
by  the  Civil  Aeronautics  Administration,  U.S. 
Department  of  Commerce,  and  any 
subsequent  editions  thereto,  issued  by  the 
Federal  Aviation  Agency. 

37.  Plant  and  Product  Directory  of  the  500 
Largest  U.S.  Industrial  Corporations,  from 
1961.  published  by  Time  Inc. 

36.  Thomas'  Register  of  American 
Manufacturers,  from  1955,  published  by 
Thomas  Publishing  Company. 

39.  First  and  Second  Class  Post  Offices, 
July  1, 1939-July  1, 1946  and  Receipts  and 
Classes  of  Post  Offices,  from  July  1, 1947, 
issued  by  the  U.S.  Post  Office  Department. 

40.  Quarterly  Report  on  Federal  Aid  to 
Highways,  from  March  1960,  Issued  by  the 
Bureau  of  Public  Roads  of  the  U.S. 
Department  of  Commerce. 

41.  All  forms  and  reports  required  by  the 
Post  Office  Department  to  be  filed  by  air 
carriers  certificated  to  transport  mail. 

42.  All  orders  of  the  Postmaster  General 
designating  schedules  for  the  transportation 
of  mail. 

43.  Handbook  of  Airline  Statistics  from 
1961,  prepared  by  the  Bureau  of  Accounts 
and  Statistics,  Civil  Aeronautics  Board  or 
DOT. 

44.  CAB  Forms  242,  243,  244,  and^244A 
(including  all  monthly,  quarterly,  semiannual, 
and  annual  reports  required  to  be  filed  by 
carriers  in  connection  therewith),  filed  with 
the  Board  or  DOT. 

(2)  Any  fact  contained  in  a  document 
belonging  to  a  category  enumerated  in 


paragraph  (m)(l)  of  this  section  shall  be 
deemed  to  have  been  physically 
incorporated  into  and  made  part  of  the 
record  in  such  proceedings.  However, 
such  taking  of  official  notice  shall  be 
subject  to  the  rights  granted  to  any  pafty 
or  intervener  to  the  proceeding  under 
section  7(d)  of  the  Administrative 
Procedure  Act. 

(3)  The  decisions  of  the  Department 
and  its  administrative  law  judges  may 
ofHcially  notice  any  appropriate  matter 
without  regard  to  whether  or  not  such 
items  are  contained  in  a  document 
belonging  to  the  categories  enumerated 
in  paragraph  (m)(l)  of  this  section. 
However,  where  the  decision  rests  on 
official  notice  of  a  material  fact  or  facts, 
it  will  set  forth  such  items  with 
sufficient  particularity  to  advise 
interested  persons  of  the  matters  which 
have  been  noticed. 

§302.25    Argumant  before  th« 
adrnkilstrativ*  law  )udg«. 

(a)  The  administrative  law  judge  shall 
give  the  parties  to  the  proceeding 
adequate  opportunity  during  the  course 
of  the  hearing  for  the  presentation  of 
arguments  in  support  of  or  in  opposition 
to  motions,  and  objections  and 
exceptions  to  rulings  of  the 
administrative  law  judge. 

(b)  When,  in  the  opinion  of  the 
administrative  law  judge,  the  volume  of 
the  evidence  or  the  importance  or 
complexity  of  the  issues  involved 
warrants,  he  may,  either  of  his  or  her 
own  motion,  or  at  the  request  of  a  party, 
permit  the  presentation  of  oral 
argument.  He  or  she  may  impose  such 
time  hmits  on  the  argument  as  he  or  she 
may  determine,  having  regard  for  other 
assignments  for  hearing  before  him  or 
her.  Such  argument  shall  be  transcribed 
and  bound  with  the  transcript  of 
testimony  and  will  be  available  to  the 
DOT  decisionmaker  for  consideration  in 
deciding  the  case. 

9  302.26    Proposed  findings  and 
conclusions  bafors  tha  admlnistrativa  law 
Judge  or  tha  DOT  decisionmaker. 

Within  such  limited  time  af'er  the 
close  of  the  reception  of  evidence  fixed 
by  the  administrative  law  judge,  any 
party  may,  upon  request  and  under  such 
conditions  as  the  administrative  law 
judge  may  prescribe.  Tile  for  his 
consideration  briefs  to  include  proposed 
fmdings  and  conclusions  of  law  which 
shall  contain  exact  references  to  the 
record  and  authorities  relied  upon.  The 
provisions  of  this  section  shall  be 
applicable  to  proceedings  in  which  the 
record  is  certified  to  the  DOT 
decisionmaker  without  the  preparation 
of  an  initial  or  recommended  decision 
by  the  administrative  law  judge. 


S  302.27    Delegation  to  adminiatrative  law 
ludgea  and  action  by  adminiatrative  law 
Judgea  after  hearing. 

[a]  Delegation  of  authority  to  make 
the  agency  decision  subject  to 
discretionary  review.  Pursuant  to  the 
authority  conferred  on  DOT  under 
Section  1601(b)(1)  of  the  Federal 
Aviation  Act  of  1958.  as  amended,  there  i 
is  hereby  delegated  to  each 
administrative  law  judge  assigned  to  a 
particular  case  subject  to  this  part  the 
DOT  decisionmaker's  function  of 
making  the  agency  decision  on  the 
substantive  and  procedural  issues 
remaining  for  disposition  at  the  close  of 
the  hearing  in  such  case,  except  that  this 
delegation  does  not  apply  in  cases 
where  the  record  is  certified  to  the  DOT 
decisionmaker,  with  or  without  a 
recommended  decision  by  the 
administrative  law  judge,  or  in  cases 
requiring  Presidential  approval  under 
section  801  of  the  Act.  This  delegation 
does  not  apply  to  the  review  of  rulings 

by  the  administrative  law  judge  on 
Interlocutory  matters  which  have  been 
appealed  to  the  DOT  decisionmaker  in 
accordance  with  the  requirements  of 
S  302.ia  The  term  "initial  decision,"  as 
used  in  this  part,  shall  encompass  the 
administrative  law  judge's  decision 
pursuant  to  this  delegation  of  authority 
on  the  merits  of  the  proceeding  and  on 
all  ancillary  procedural  issues  remaining 
for  disposition  at  the  close  of  the 
hearing. 

(b)  Action  by  administrative  lavr 
judge  after  hearing.  (1)  Every  initial  or 
recommended  decision  issued  shall 
state  the  names  of  the  persons  who  are 
to  be  served  with  copies  of  it,  the  time 
within  which  exceptions  to,  or  petitions 
for  review  of.  such  decision  may  be 
filed,  and  the  time  within  which  briefs  in 
support  of  the  exceptions  may  be  filed. 
In  addition,  every  initial  decision  shall 
recite  that  it  is  made  under  delegated 
authority,  and  contain  notice  of  the 
provisions  of  paragraph  (c)  of  this 
section.  In  the  event  the  administrative 
law  judge  certifies  the  record  to  the 
DOT  decisionmaker  without  an  initial  or 
recommended  decision,  he  or  she  shall 
notify  the  parties  of  the  time  within 
which  to  file  proposed  findings  and 
conclusions  with  the  DOT 
decisionmaker  and  supporting  briefs. 

(2)  Except  where  the  DOT 
decisionmaker  directs  otherwise,  after 
the  taking  of  evidence  and  the  receipt  of 
proposed  findings  and  conclusions,  if 
any,  the  administrative  law  judge  shall 
take  the  following  action: 

(i)  Cases  subject  to  section  801  of  the 
Act.  In  cases  where  the  action  of  the 
Department  is  subject  to  the  approval  of 
the  President  pursuant  to  section  801  of 
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the  Act.  the  administrative  law  judge 
shall  render  a  recommended  decision 
orally  on  the  record  or  in  writing, 

(ii)  Other  matters.  If  the  proceeding 
relates  to  any  matter  not  provided  for  in 
paragraph  (b)(2)(i)  of  this  section,  the  ^ 
administrative  law  judge  shall  render  an 
initial  decision  in  writing. 

(c)  Effect  of  initial  decision.  Unless  a 
petition  for  discretionary  review  is  filed 
pursuant  to  S  302.28.  exceptions  are  filed 
pursuant  to  S  302.1754.  or  the  DOT 
decisionmaker  issues  an  order  to  review 
upon  his  or  her  own  initiative,  the  initial 
decision  shall  become  effective  as  the 
final  order  of  the  Department  30  days 
after  service  thereof.  If  a  petition  for 
discretionary  review  or  exceptions  are 
timely  filed  or  action  to  review  is  taken 
by  the  DOT  decisionmaker  upon  his  or 
her  own  initiative,  the  effectiveness  of 
the  initial  decision  is  stayed  until  the 
further  order  of  the  DOT  decisionmaker. 

9  302.28    Petitions  for  discretionary  review 
of  initial  dedaiona  or  recommended 
decisions;  review  proceedings. 

(a)  Petitions  for  discretionary  review. 
(1)  Review  by  the  DOT  decisionmaker 
pursuant  to  this  section  is  not  a  matter 
of  right  but  of  the  sound  discretion  of  the 
DOT  decisionmaker.  Any  party  may  file 
and  serve  a  petition  for  discretionary 
review  of  the  DOT  decisionmaker  of  an 
initial  decision  or  recommended 
decision  within  21  days  after  service 
thereof,  except  that  the  DOT 
decisionmaker  may  fix  a  different  period 
in  any  decision  involving  a  foreign  air 
carrier  where  the  action  of  DOT  is 
subject  to  the  approval  of  the  President 
pursuant  to  section  801  of  the  Act.  Such 
petitions  shall  be  accompanied  by  proof 
of  service  on  all  parties. 

(2)  Petitions  for  discretionary  review 
shall  be  filed  only  upon  one  or  more  of 
the  following  grounds: 

(i)  A  finding  of  a  material  fact  is 
erroneous; 

(ii)  A  necessary  legal  conclusion  is 
without  governing  precedent  or  is  a 
departure  from  or  contrary  to  law,  DOT 
rules,  or  precedent: 

(iii)  A  substantial  and  important 
question  of  law,  policy  or  discretion  is 
involved;  or 

(iv)  A  prejudicial  procedural  error  has 
occurred. 

(3)  Each  issue  shall  be  separately 
numbered  and  plainly  and  concisely 
stated.  Petitioners  shall  not  restate  the 
same  point  in  repetitive  discussions  of 
an  issue.  Each  issue  shall  be  supported 
by  detailed  citations  of  the  record  when 
objections  are  based  on  the  record,  and 
by  statutes,  regulations  or  principal 
authorities  relied  upon.  Any  matters  of 
fact  or  law  not  argued  before  the 
administrative  law  judge,  but  which  the 


petitioner  proposes  to  argue  on  brief  to 
the  DOT  decisionmaker,  shall  be  stated. 

(4)  Petitions  for  discretionary  review 
shall  be  self-contained  and  shall  not 
incorporate  by  reference  any  part  of 
another  document.  Except  by  permission 
of  the  DOT  decisionmaker  or  the  Chief 
Administrative  Law  Judge,  petitions 
shall  not  exceed  20  pages  including 
appendices  and  other  papers  physically 
attached  to  the  petition.  Petitions  of 
more  than  10  pages  shall  contain  a 
subject  index  with  page  references. 

(5)  Requests  for  oral  argument  on 
petitions  for  discretionary  review  will 
not  be  entertained  by  the  DOT 
decisionmaker. 

(b)  Answer.  Within  15  days  after 
service  of  a  petition  for  discretionary 
review,  any  party  may  file  and  serve  an 
answer  of  not  more  than  15  pages  in 
support  of  or  in  opposition  to  the 
petition.  If  any  party  desires  to  answer 
more  than  one  petition  for  discretionary 
review  in  the  same  proceeding,  he  shall 
do  so  in  a  single  document  of  not  more 
than  20  pages. 

(c)  Orders  declining  review.  DOT 
orders  declining  to  exercise  the 
discretionary  right  of  review  will  specify 
the  date  upon  which  the  administrative 
law  judge's  decision  shall  become 
effective  as  the  final  decision  of  DOT.  A 
petition  for  reconsideration  of  a  DOT 
order  declining  review  will  be 
entertained  only  when  the  order 
exercises,  in  part,  the  DOT 
decisionmaker's  discretionary  right  of 
review,  and  such  petition  shall  be 
limited  to  the  single  question  of  whether 
any  issue  designated  for  review  and  any 
issue  not  so  designated  are  so 
inseparably  interrelated  that  the  former 
cannot  be  reviewed  independently  or 
that  the  latter  cannot  be  made  effective 
before  the  final  decision  of  DOT  in  the 
review  proceeding. 

(d)  Review  proceedings.  (1)  The  DOT 
decisionmaker  may  exercise  his  or  her 
right  of  review  upon  petition  for  review 
or  on  his  or  her  own  initiative.  The  DOT 
decisionmaker  will  issue  a  final  order 
upon  such  review  without  further 
proceedings  on  any  or  all  the  issues 
where  he  or  she  finds  that  matters 
raised  do  not  warrant  further 
proceedings. 

(2)  Where  the  DOT  decisionmaker 
desires  further  proceedings,  he  or  she 
will  issue  an  order  for  review  which 
will: 

(i)  Specify  the  issues  to  which  review 
will  be  limited.  Such  issues  shall 
constitute  one  or  more  of  the  issues 
raised  in  a  petition  for  discretionary 
review,  and/or  matters  which  the  DOT 
decisionmaker  desires  to  review  on  his 
or  her  own  initiative.  Only  those  issues 
specified  in  the  order  shall  be  argued  on 


brief  to  the  DOT  decisionmaker, 
pursuant  to  S  302.31,  and  considered  by 
the  DOT  decisionmaker. 

(ii)  Specify  the  portions  of  the 
administrative  law  judge's  decision,  if 
any,  which  are  to  be  stayed  as  well  as 
the  effective  date  of  the  remaining 
portions  thereof. 

(iii)  Designate  the  parties  to  the 
review  proceeding. 

9  302.29    TentaUve  decision  of  DOT. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  whenever  the 
administrative  law  judge  certifies  the 
record  in  a  proceeding  directly  to  the 
DOT  decisionmaker  without  issuing  an 
initial  or  recommended  decision  in  the 
matter,  the  DOT  decisionmaker  shall, 
after  consideration  of  any  proposed 
findings  and  conclusions  submitted  by 
the  parties,  prepare  a  tentative  decision 
and  serve  it  upon  the  parties.  Every 
tentative  decision  of  the  DOT 
decisionmaker  shall  state  the  names  of 
the  persons  who  are  to  receive  copies  of 
it.  the  time  within  which  exceptions  to 
such  decision  may  be  filed,  the  time 
within  which  briefs  in  support  of  the 
exceptions  may  be  filed,  and  the  date 
when  such  decision  will  become  final  in 
the  absence  of  exceptions  thereto.  If  no 
exceptions  are  filed  to  the  tentative 
decision  of  the  DOT  decisionmaker 
within  the  period  fixed  (which  in  no 
event  shall  be  less  than  10  days),  it  shall 
become  final  at  the  expiration  of  such 
period  unless  the  DOT  decisionmaker 
orders  otherwise. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  in  rule 
making  proceedings  or  proceedings 
determining  applications  for  initial 
hcenses,  the  DOT  decisionmaker  may 
omit  a  tentative  decision  in  any  case  in 
which  he  or  she  finds  upon  the  record 
that  due  and  timely  execution  of  its 
functions  imperatively  and  unavoidably 
so  requires.  Tlie  DOT  decisionmaker 
may  also,  in  DOTs  discretion,  omit  a 
tentative  decision  in  proceedings  under 
Subpart  Q.  Final  decisions  of  the  DOT 
decisionmaker  are  subject  to  review  as 
provided  in  S  302.22a. 

(Sees.  204, 401,  402, 1001.  Federal  Aviation 
Act  of  1958.  as  amended  by  Pub.  L.  95-504,  72 
Stat.  743,  754,  757,  788.  92  Stat.  1973  (49  U.S.C. 
1324. 1371, 1372. 1481  (Administrative 
Procedure  Act)  5  U.S.C.  551  et  seq.]) 

9  302.30    Exceptions  to  tentative  deciaiona 
of  DOT. 

(a)  Time  for  filing.  Within  ten  (10) 
days  after  service  of  any  tentative 
decision  of  the  DOT  decisionmaker,  any 
party  to  a  proceeding  may  file 
exceptions  to  such  decision  with  the 
DOT  decisionmaker. 


46026  Federal  Regiater  /  Vol.  49.  Na  226  /  Wednesday.  November  21.  1964  /  Proposed  Rules 


(b)  Form  and  contents  of  exceptions. 
Bach  exception  shall  be  separately 
numbered  and  shall  be  stated  as  a 
separate  point,  and  appellants  shall  not 
restate  the  same  point  in  several 
repetitive  exceptions.  Each  exception 
shall  state,  sufficiently  identify,  and  be 
limited  to,  an  ultimate  conclusion  in  the 
decision  to  which  exception  is  taken 
(such  as,  selection  of  one  carrier  rather 
than  another  to  serve  any  point  or 
points;  points  included  in  or  excluded 
from  a  new  route;  imposition  or  failure 
to  impose  a  given  restriction; 
determination  of  a  rate  at  a  given 
amount  rather  than  another).  No  specific 
exception  shall  be  taken  with  respect  to 
underlying  findings  or  statements,  but 
exceptions  to  an  ultimate  conclusion 
shall  be  deemed  to  include  exceptions  to 
all  underlying  Hndings  and  statements 
pertaining  thereto.  Provided,  however. 
That  exceptions  shall  specify  any 
matters  of  law,  fact  or  policy  which 
were  not  argued  before  the 
administrative  law  judge  but  will  be  set 
forth  for  the  first  time  on  brief  to  the 
DOT  decisionmaker. 

(c)  Effect  of  failure  to  file  timely  and 
adequate  exceptions.  No  objection  may 
be  made  on  brief  or  at  a  later  time  to  an 
ultimate  conclusion  which  is  not 
expressly  made  the  subject  of  an 
exception  in  compUance  with  the 
provisions  of  this  section.  Provided, 
however.  That  any  party  may  file  a  brief 
in  support  of  the  decision  and  in 
opposition  to  the  exceptions  filed  by  any 
other  party. 

S  30Z31    Briefs  betore  DOT. 

(a)  Time  for  filing.  Within  such  period 
after  the  date  of  service  of  any  tentative 
decision  by  the  DOT  decisionmaker  as 
may  be  fixed  therein,  any  party  may  file 
a  brief  addressed  to  the  DOT 
decisionmaker  in  support  of  his 
exceptions  to  such  decision  or  in 
opposition  to  the  exceptions  filed  by  any 
other  party.  Briefs  to  the  DOT 
decisionmaker  on  initial  decisions  or 
recommended  decisions  of 
administrative  law  judges  shall  be  filed 
only  in  those  cases  where  the  DOT 
decisionmaker  grants  discretionary 
review  and  orders  further  proceedings, 
pursuant  to  S  302.28(d](2].  and  only  upon 
those  issues  specified  in  the  order.  Such 
briefs  shall  be  filed  within  30  days  after 
date  of  service  of  the  order  granting 
discretionary  review.  In  cases  where, 
because  of  the  limited  number  of  parties 
and  the  nature  of  the  issues,  the  filing  of 
opening,  answering,  and  reply  briefs  will 
not  unduly  delay  the  proceeding  and 
will  assist  in  its  proper  disposition,  the 
DOT  decisionmaker  or  the 
administrative  law  judge  (where  the 
administrative  law  judge's  decision  was 


not  made  under  delegated  authority) 
may  direct  that  the  parties  file  briefs  at 
different  times  rather  than  at  the  same 
time. 

(b)  Effect  of  failure  to  restate 
objections  in  briefs.  In  determining  the 
merits  of  an  appeal,  the  DOT 
decisionmaker  will  not  consider  the 
exceptions  or  the  petition  for 
discretionary  review  but  will  consider 
only  the  brief.  Each  objection  contained 
in  the  exceptions  or  each  issue  specified 
in  the  DOT  decisionmaker's  order 
exercising  discretionary  review  must  be 
restated  eind  supported  by  a  statement 
and  adequate  discussion  of  all  matters 
relied  upon,  in  a  brief  filed  pursuant  to 
and  in  compliance  with  the 
requirements  of  this  section. 

(c)  Formal  specifications  of  briefs — (1) 
Contents.  Each  brief  shall  discuss  every 
point  of  law,  fact  or  precedent  which  the 
party  submitting  it  is  entitled  to  raise 
and  which  it  wished  the  DOT 
decisionmaker  to  consider.  Each  brief 
shall  include  a  summary  of  the  argument 
not  to  exceed  5  pages.  Support  and 
justification  for  every  point  raised  shall 
include  itemized  references  to  the  pages 
of  the  transcript  of  hearing,  exhibit  or 
other  matter  of  record,  and  citations  of 
the  statutes,  regulations  or  principal 
authorities  relied  upon.  If  a  brief  or  any 
point  discussed  in  the  brief  is  not  in 
substantial  conformity  with  the 
requirement  for  such  support  and 
justification,  no  motion  to  strike  or 
dismiss  such  docimient  shall  be  made 
but  the  DOT  decisionmaker  may 
disregard  the  points  involved. 

(2)  incorporation  by  reference.  Briefs 
to  the  DOT  decisionmaker  shall  be 
completely  self-contained  and  shall  not 
incorporate  by  reference  any  portion  of 
any  other  brief  or  pleading:  Provided, 
however,  That  instead  of  submitting  a 
brief  to  the  DOT  decisionmaker  a  party 
may  adopt  by  reference  specifically 
identified  pages  or  the  whole  of  his  or 
her  prior  brief  to  the  administrative  law 
judge  if  the  latter  complies  with  all 
requirements  of  this  section.  In  such 
cases,  the  party  shall  file  with  the 
Documentary  Services  Division  a  letter 
exercising  this  privilege  and  serve  all 
parties  in  the  same  manner  as  a  brief  to 
the  DOT  decisionmaker. 

(3)  Length  and  index.  Briefs  shall 
comply  with  the  formal  specifications 
set  forth  in  $  302.3(b).  Except  by 
permission  or  direction  of  the  DOT 
decisionmaker,  brief  shall  not  exceed  50 
pages  including  pages  contained  in  any 
appendix,  table,  chart,  or  other 
document  physically  attached  to  the 
brief,  but  excluding  maps  and  the 
summary  of  the  argument.  In  this  case 
"map"  means  only  those  pictorial 


representations  of  routes,  flight  paths, 
mileage,  and  similar  ancillary  data  that 
are  superimposed  on  geographic 
drawings  and  contain  only  such  text  as 
is  needed  to  explain  the  pictorial 
representation.  Any  brief  that  exceeds 
10  pages  shall  contain  a  subject  index  of 
its  contents,  inchiding  page  references. 

{302.32    Oral  argument  before  the  DOT 
ftocWonmaker. 

(a)  If  any  party  desires  to  argue  a  case 
orally  before  the  DOT  decisionmaker,  he 
shall  request  leave  to  make  such 
argument  in  his  exceptions  or  brief.  Such 
request  shall  be  filed  no  later  than  the 
date  when  briefs  before  the  DOT 
decisionmaker  are  due  in  the 
proceeding.  The  DOT  decisionmaker 
will  rule  on  such  request,  and  if  oral 
argument  is  to  be  allowed,  all  parties  to 
the  proceeding  will  be  advised  of  the 
date  and  hour  set  for  such  argument  and 
the  amount  of  time  allowed  to  each 
party.  Requests  for  oral  argimient  on 
petitions  for  discretionary  review  will 
not  be  entertained. 

(b)  Pamphlets,  charts,  and  other 
written  data  may  be  presented  to  the 
DOT  decisionmaker  at  oral  argument 
only  in  accordance  with  the  following 
rules:  All  such  material  shall  be  limited 
to  facts  in  the  record  of  the  case  being 
argued.  All  such  material  shall  be 
served  on  all  parties  to  the  proceeding  ' 
and  eight  copies  transmitted  to  the 
Dociunentary  Services  Division  at  least 
five  (5)  calendar  days  in  advance  of  the 
argument.  As  used  herein  "material" 
includes,  but  is  not  limited  to,  maps, 
charts  included  in  briefs,  and  exhibits 
which  are  enlarged  and  used  for 
demonstration  purposes  at  the 
argument,  but  does  not  include  the 
enlargements  of  such  exhibits. 

§302.33    Watvar  of  procedural  steps  after 
hearing. 

The  parties  of  any  proceeding  may 
agree  to  waive  any  one  or  more  of  the 
following  procedural  steps  provided  in 
§S  302.25  through  302.32:  Oral  argument 
before  the  administrative  law  judge,  the 
filing  of  proposed  findings  and 
conclusions  for  the  administrative  law 
judge  or  for  the  DOT  decisionmaker,  a 
recommended  decision  of  the 
administrative  law  judge,  a  tentative 
decision  of  the  DOT  decisionmaker,  a 
petition  for  discretionary  review  of  or 
exceptions  to  ab  initial  decision  or 
recommended  decision,  and  the  filing  of 
briefs  with  the  IX)T  decisionmaker,  or 
oral  argument  before  the  DOT 
decisionmaker. 

(Sees.  204.  401.  402. 1001,  Federal  Aviation 
Act  of  19Sa  as  amended  by  Pub.  L  95-504,  72 
Stat.  743,  754,  757.  788.  92  Stat.  1973,  49  U.S.C. 
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1324, 1371, 1372, 1481,  Administrative 
Procedure  Act,  5  U.S.C.  551  et  seq.) 

S  302.35    Shortened  procedure. 

In  cases  where  a  hearing  is  not 
required  by  law,  §S  302.23  through 
302.33,  relating  to  prehearing,  hearing, 
and  post-hearing  procedures,  shall  not 
be  applicable  except  to  the  extent  that 
DOT  shall  determine  that  the 
application  of  some  or  all  of  such  rules 
in  the  particular  case  will  be  conducive 
to  the  proper  dispatch  of  its  business 
and  to  the  ends  of  justice. 

S  302.36    Final  decision  Of  DOT. 

When  a  case  stands  submitted  to  the 
DOT  decisionmaker  for  final  decision  on 
the  merits,  he  or  she  will  dispose  of  the 
issues  presented  by  entering  an 
appropriate  order  which  will  include  a 
statement  of  the  reasons  for  his  or  her 
findings  and  conclusions.  Such  orders 
shall  be  deemed  "final  orders"  within 
the  purview  of  S  302.37(a).  unless 
reviewed  pursuant  to  S  302.22a. 

S  302.37    Petitions  for  reconsideration  or 
review  by  ttw  DOT  declslonmalcer. 

(a)  DOT  orders  subject  to 
reconsideration;  time  for  filing.  Unless 
an  order  or  a  rule  of  the  Department 
specifically  provides  otherwise,  any 
interested  person  may  file  a  petition  for 
reconsideration,  of  any  interlocutory 
order  issued  by  the  Department  which 
institutes  a  proceeding.  Any  party  to  a 
proceeding,  unless  an  order  or  rule  of 
the  Department  specifically  provides 
otherwise,  may  file  a  petition  for 
reconsideration,  rehearing,  or 
reargument  of  (1)  final  orders  issued  by 
the  Department,  or  (2)  an  interlocutory 
order  which  defines  the  scope  and 
issues  of  a  proceeding  or  suspends  a 
provision  of  a  tariff  on  file  with  the 
Department.  Unless  the  time  is 
shortened  or  enlarged  by  the 
Department,  petitions  for 
reconsideration  shall  be  filed,  in  the 
case  of  a  final  order,  within  twenty  (20) 
days  after  service  thereof,  and,  in  the 
case  of  an  interlocutory  order,  within 
ten  (10)  days  after  service.  However, 
neither  the  filing  nor  the  granting  of  such 
a  petition  shall  operate  as  a  stay  of  such 
final  or  interlocutory  order  unless 
specifically  so  ordered  by  the  DOT 
decisionmaker.  Within  ten  (10)  days 
after  a  petition  for  reconsideration, 
rehearing,  or  reargument  is  filed,  any 
party  to  the  proceeding  may  file  an 
answer  in  support  of  or  in  opposition. 
Motions  for  extension  of  time  to  file  a 
petition  or  answer,  and  for  leave  to  file  a 
petition  or  answer  after  the  time  for  the 
filing  has  expired,  will  not  be  granted 
except  on  a  showing  of  unusual  and 
exceptional  circumstances,  constituting 


good  cause  for  movant's  inability  to 
meet  the  established  procedural  dates. 

(b)  Contents  of  petition.  A  petition  for 
reconsideration,  rehearing,  or 
reargument  or  shall  state,  briefly  and 
specifically,  the  matters  of  record 
alleged  to  have  been  erroneously 
decided,  the  ground  relied  upon,  and  the 
relief  sought.  If  the  petition  is  based,  in 
whole  or  in  part,  on  allegations  as  to  the 
consequences  which  would  result  from 
the  final  order,  the  basis  of  such 
allegations  shall  be  set  forth.  If  the 
petition  is  based,  in  whole  or  in  part,  on 
new  matter,  such  new  matter  shall  be 
set  forth,  accompanied  by  a  statement  to 
the  effect  that  petitioner,  with  due 
diligence,  could  not  have  known  or 
discovered  such  new  matter  prior  to  the 
date  the  case  was  submitted  for 
decision.  Unless  otherwise  directed  by 
the  DOT  decisionmaker  upon  a  showing 
of  unusual  or  exceptional  circumstances, 
petitions  for  reconsideration,  rehearing 
or  reargument  or  answers  thereto  which 
exceed  twenty-five  (25)  pages  (including 
appendices)  in  length  shall  not  be 
accepted  for  filing  by  the  Office  of  the 
Documentary  Services. 

(c)  Successive  petitions.  A  successive 
petition  for  rehearing,  reargument, 
reconsideration  filed  by  the  same  party 
or  person,  and  upon  substantially  the 
same  ground  as  a  former  petition  which 
has  been  considered  or  denied  by  the 
Board,  will  not  be  entertained. 

$302.38    Petitions  for  rulemaking. 

Any  interested  person  may  petition 
DOT  for  the  issuance,  amendment, 
modification  and  repeal  of  any 
regulation,  subject  to  the  provisions  of 
Part  5.  Rulemaking  Procedures,  of  the 
Office  of  the  Secretary  regulations  (49 
CFR  5.1  et  seq.) 

9  302.39    Objections  to  public  disclosure  of 
Information. 

(a)  General.  Part  7  of  the  Office  of  the 
Secretary  regulations.  Public 
Availability  of  Information,  governs  the 
availability  of  records  and  documents  of 
DOT  to  the  public.  (49  CFR  7.1  et  seq.) 

(b)  Information  contained  in  paper  to 
be  filed.  Any  person  who  objects  to  the 
public  disclosure  of  any  information 
contained  in  any  paper  filed  in  any 
proceeding,  or  in  any  application,  report, 
or  other  document  filed  pursuant  to  the 
provisions  of  the  Federal  Aviation  Act 
of  1958,  as  amended,  or  any  rule, 
regulation,  or  order  of  the  DOT 
thereunder,  shall  segregate,  or  request 
the  segregation  of,  such  information  into 
a  separate  paper  and  shall  file  it,  or 
request  that  it  be  filed,  with  the 
administrative  law  judge  or  the  person 
conducting  the  hearing  or  proceeding,  as 
the  case  may  be.  or  with  the  person  with 


whom  said  application,  report  or 
document  is  required  to  be  filed, 
separately  in  a  sealed  envelope,  bearing 
the  caption  of  the  enclosed  paper,  and 
the  notation  "Classified  or  Confidential 
Treatment  Requested  Under  {  302.39." 
At  the  time  of  filing  such  paper,  or  when 
the  objection  is  made  by  a  person  not 
himself  filing  the  paper,  application, 
report  or  other  document,  within  five  (5) 
days  after  the  filing  of  such  paper,  the 
objecting  party  shall  file  a  motion  to 
withhold  the  information  from  public 
disclosure,  ii^accordance  with  the 
procedure  outlined  in  paragraph  (e)  of 
this  section,  or  in  accordance  with  the 
procedure  outlined  in  paragraph  (d)  of 
this  section  if  objection  is  made  by  a 
Government  department  or  a 
representative  thereof.  Notwithstanding 
any  other  provision  of  this  section, 
copies  of  the  filed  paper  and  of  the 
motion  need  not  be  served  upon  any 
other  party  unless  so  ordered  by  the 
DOT. 

(c)  Information  contained  in  oral 
testimony.  Any  person  who  objects  to 
the  public  disclosure  of  any  information 
sought  to  be  elicited  from  a  witness  or 
deponent  on  oral  examination  shall, 
before  such  information  is  disclosed, 
make  his  objection  known.  Upon  such 
objection  duly  made,  the  witness  or 
deponent  shall  be  compelled  to  disclose 
such  information  only  in  the  presence  of 
the  administrative  law  judge  or  the 
person  before  .whom  the  deposition  is 
being  taken,  as  the  case  may  be,  the 
official  stenographer  and  such  attorneys 
for  and  lay  representative  of  each  party 
as  the  administrative  law  judge  or  the 
person  before  whom  the  deposition  is 
being  taken,  as  the  case  may  be.  shall 
designate,  and  after  all  present  have 
been  sworn  to  secrecy.The  transcript  of 
testimony  containing  such  information 
shall  be  segregated  and  filed  in  a  sealed 
envelope,  bearing  the  title  and  docket 
number  of  the  proceeding,  and  the 
notation  "Classified  or  Confidential 

^Treatment  Requested  Under  S  302.39 
Testimony  Given  by  (name  of  witness  or 
deponent)."  Within  five  (5)  days  after 
such  testimony  is  given,  the  objecting 
person  shall  file  a  motion,  except  as 
hereinafter  provided  in  paragraph  (d)  of 
this  section,  in  accordance  with  the 
procedure  outlined  in  paragraph  (e)  of 
this  section,  to  withhold  the  information 
from  public  disclosure.  Notwithstanding 
any  other  provision  of  this  section, 
copies  of  the  segregated  portion  of  the 
transcript  and  of  the  motion  need  not  be 
served  upon  any  other  party  unless  so 
ordered  by  the  DOT. 

(d)  Objection  by  Government 
departments  or  representative  thereof. 
In  the  case  of  objection  to  the  public 
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disclosure  of  any  infonnation  filed  by  or 
elicited  bom  any  United  States 
Government  department,  or 
representative  thereof,  under  paragraph 
(b)  or  (c)  of  this  section,  the  department 
making  such  objection  shall  be 
exempted  from  the  provisions  of 
paragraphs  (b).  (c).  and  (e)  of  this 
section  insofar  as  said  paragraphs 
require  the  filing  of  a  written  objection 
to  such  disclosure.  However,  any 
department,  or  person  representing  said 
department,  if  it  so  desires,  may  file  a 
memorandum  setting  forth  the  reasons 
on  the  basis  of  which  it  is  claimed  that  a 
public  disclosure  of  the  infonnation 
should  not  be  made.  If  such  a 
memorandum  is  submitted,  it  shall  be 
filed  and  handled  as  is  provided  by  this 
section  in  the  case  of  a  motion  to 
withhold  information  from  public 
disclosure. 

(e)  Form  of  motion  to  withhold 
information  from  public  disclosure. 
Subject  to  the  exception  of  paragraph 
(d)  of  this  section,  no  information 
covered  by  paragraphs  (b)  and  (c)  of  this 
section  need  be  withheld  &om  public 
disclosure  unless  written  objection  to 
such  disclosure  is  fded  with  the  DOT  in 
accordance  with  the  following 
procedure: 

(1)  The  motion  shall  be  headed  with 
the  title  and  docket  number  of  the 
proceeding  and  shall  be  signed  by  the 
objecting  person,  any  duly  authorized 
officer  or  agent  thereof,  or  by  counsel 
representing  such  person  in  the 
proceeding. 

(2)  The  motion  shall  include  (i)  a 
description  of  the  information  sought  to 
be  withheld,  sufficient  for  identification 
of  the  same;  (ii)  a  statement  explaining 
how  and  why  the  information  falls 
within  the  exemptions  from  the  Freedom 
of  Information  Act  (5  U.S.C.  552(b)(l}- 
(9);  and  (iii)  and  a  statement  explaining 
how  and  why  public  disclosure  of  the 
information  would  adversely  affect  the 
interests  of  the  objecting  persons  and  is 
not  required  in  the  interest  of  the  public. 

(3)  Such  motion  shall  be  filed  with  the 
administrative  law  judge  or  the  person 
conducting  the  hearing  or  proceeding,  as 
the  case  may  be.  or  with  the  person  with 
whom  said  application,  report,  or 
document  is  required  to  be  filed. 

If  such  motion  relates  to  contracts, 
agreements,  understandings,  or 
arrangements  an  executed  original  copy 
and  two  copies  of  such  motion  shall  be 
filed. 

(f)  Motions  referred toDOT.  The 
order  of  DOT  containing  its  ruling  upon 
each  such  motion  will  specify  the  extent 
to  which,  and  the  conditions  upon 
which,  the  information  may  be  disclosed 
to  the  parties  and  to  the  public,  which 


order  shall  become  effective  upon  the 
dale  stated  therein,  unless,  within  five 
(5)  days  after  the  date  of  the  entry  of  the 
DOT  's  order  with  respect  thereto,  a 
petition  is  filed  by  the  objecting  person 
requesting  reconsideration  by  DOT.  or  a 
written  statement  is  filed  indicating  that 
the  objecting  person  in  good  faith 
intends  to  seek  judicial  review  of  the 
DOTS  order. 

(g)  Objections  in  proceeding  before 
the  DOT.  Notwithstanding  any  of  the 
provisions  of  this  section,  whenever  the 
objection  to  disclosure  of  information 
shall  have  been  made,  in  the  first 
instance,  before  the  DOT  itself,  the 
written  motion  of  objection 
contemplated  by  paragraphs  (b),  (c),  and 
(e)  of  this  section  shall  not  be  necessary 
but  may  be  suomitted  if  the  parties  so 
desire  or  if  DOT,  in  a  particular 
case,  shall  so  direct. 

S  302.40    Saving  ctMM*. 

Repeal,  revision  or  amendment  of  any 
Economic  Regulation  of  the  DOT  shall 
not  affect  any  pending  enforcement 
proceeding  or  any  enforcement 
proceeding  initiated  thereafter  with 
respect  to  causes  arising  or  acts 
committed  prior  to  said  repeal,  revision 
or  amendment,  unless  the  act  of  repeal, 
revision  or  amendment  specifically  so 
provides. 

Subpart  B— RuIm  Applicable  to 
Enforcement  Proceedings 

§302.200    AppUcaMUty  of  this  subpart 

(a)  In  general.  This  subpart  contains 
the  specific  rules  that  apply  to  DOT 
proceedings  to  enforce  the  act  and  the 

rules,  regulations,  orders  and  other 
requirements  issued  by  DOT.  Subpart  A 
of  this  part  contains  other  rules  that 
apply  to  these  proceedings. 

(b)  Informal  complaints.  Informal 
complaints  may  be  made  in  writing  with 
respect  to  anything  done  or  omitted  to 
be  done  by  any  person  in  contravention 
of  any  provision  of  the  act  or  any 
requirement  estabhshed  pursuant 
thereto  without  compliance  with  this 
part.  Matters  so  presented  may.  if  their 
nature  warrants,  be  handled  by 
correspondence  or  conference  with  the 
appropriate  persons.  Any  matter  not 
disposed  of  informally  may  be  made  the 
subject  of  a  formal  proceeding  pursuant 
to  this  subpart.  The  filing  of  an  informal 
complaint  shall  not  bar  the  subsequent 
filing  of  a  formal  complaint. 

§  302.^1    Fonnal  complaints. 

Any  person  may  make  a  formal 
complaint  to  the  Assistant  General 
Counsel  for  Aviation  Enforcement  and 
Proceedings  about  any  violation  of  the 
economic  regulatory  provisions  of  the 


act  or  of  DOTs  rules,  regulations, 
orders,  or  other  requirements.  Every 
formal  complaint  shall  conform  to  the 
requirements  of  §  302.3,  concerning  the 
form  and  filing  of  documents.  The  filing 
of  a  complaint  shall  result  in  a  formal 
enforcement  proceeding  only  if  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings  issues  a 
notice  instituting  an  enforcement 
proceeding  as  to  all  or  part  of  the 
complaint  under  S  302.206(a]  or  the 
Deputy  General  Counsel  does  so  under 
§  302.206(b).  A  formal  complaint  may  be 
amended  at  any  time  before  service  of 
an  answer  to  the  complaint.  After 
service  of  an  answer  but  before 
institution  of  an  enforcement 
proceeding,  the  complaint  may  be 
amended  with  the  permission  of  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings.  After 
institution  of  an  enforcement 
proceeding,  the  complaint  may  be 
amended  only  on  grant  of  a  motion  filed 
under  §  302.18. 

$302,202    [ReMTved] 

$302,203    Insuffleiency  of  fonnal 


In  any  case  where  the  Assistant 
General  Counsel  for  Aviation 
Enforcement  and  Proceedings  is  of  the 
opinion  that  a  complaint  does  not 
sufficiently  set  forth  the  material 
required  by  any  applicable  rule, 
regulation  or  order  of  the  DOT,  or  is 
otherwise  insufficient,  he  or  she  may 
advise  the  party  filing  the  same  of  the 
deficiency  and  require  that  any 
additional  information  be  supplied  by 
amendment. 

$302,204    Thirtf-party  contplaints. 

(a)  A  third-party  complaint,  and  any 
amendments  thereto,  submitted 
pursuant  to  $  302.201  shall  be  served  by 
the  person  filing  such  documents  upon 
each  party  complained  of  upon  the 
Deputy  General  Counsel,  and  upon  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  Proceeding. 

(b)  Within  fifteen  (15)  days  after  the 
date  of  service  of  a  third-party 
complaint,  each  person  complained  of 
shall  file  an  answer  in  conformance  with 
and  subject  to  the  requirements  of 

S  302.207(b).  Extensions  of  time  for  filing 
an  answer  may  be  granted  by  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings  for  good 
cause  shown. 

(c)  A  person  complained  against  in  a 
third-party  complaint  may  offer  to 
satisfy  the  complaint  through 
submission  of  facts,  offer  of  settlement 
or  proposal  of  adjustment.  Such  offer 
shall  be  in  writing  and  shall  be  served, 
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within  fifteen  (15)  days  after  service  of 
the  complaint,  upon  the  same  persons 
and  in  the  same  manner  as  an  answer. 
The  submittal  of  an  offer  to  satisfy  the 
complaint  shall  not  excuse  the  filing  of 
an  answer. 

(d)  Motions  to  dismiss  a  third-party 
complaint  shall  not  be  fileable  prior  to 
the  filing  of  a  notice  instituting  an 
enforcement  proceeding  with  respect  to 
such  complaint  or  a  portion  thereof. 

S  302.205    Procadura  whan  no 

anf  orcamant  procaading  Is  instituted. 

(a)  Within  a  reasonable  time,  but  not 
more  than  60  days,  after  an  answer  to  a 
formal  third-party  complaint  is  filed,  or 
such  extension  of  that  eo-day  period  as 
may  be  granted  pursuant  to  S  302.206(b), 
the  Assistant  General  Counsel  for 
Aviation  Enforcement  and  Proceedings 
shall  either  issue  a  notice  instituting  a 
formal  enforcement  proceeding  in 
accordance  with  S  302.206(a)  or  issue  a 
notice  dismissing  the  complaint  in  whole 
or  in  part,  stating  the  reasons  for  such 
dismissal. 

(b)  A  notice  dismissing  a  complaint 
issued  pursuant  to  paragraph  (a)  of  this 
section  shall  become  effective  as  a  final 
order  of  DOT  30  days  after  service 
thereof. 

S  302.206    Commancamant  of  anforcamant 
procaading. 

(a)  Whenever  in  the  opinion  of  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings,  there  are 
reasonable  grounds  to  believe  that  any 
provision  of  the  Act,  or  any  rule, 
regulation,  order,  limitation,  condition, 
or  other  requirement  established 
pursuant  thereto,  has  been  or  is  being 
violated,  that,  in  the  case  of  third-party 
complaints,  efforts  to  satisfy  a  complaint 
insofar  as  required  by  S  302.204  have 
failed,  and  that  the  investigation  of  any 
or  all  of  the  alleged  violations  is  in  the 
public  interest  the  Assistant  General 
Counsel  for  Aviation  Enforcement  and 
Proceedings  may  issue  a  notice 
instituting  a  formal  enforcement 
proceeding.  The  notice  shall  incorporate 
by  reference  a  formal  complaint 
submitted  pursuant  to  S  302.201  or  shall 
be  accompanied  by  a  complaint  by  an 
attorney  from  the  Office  of  the  Assistant 
General  Counsel  for  Aviation 
Enforcement  and  Proceedings.  The 
notice  and  accompanying  complaint,  if 
any,  shall  be  formally  served  upon  each 
respondent  and  each  complainant.  The 
proceedings  thus  instituted  shall  be 
processed  in  regular  course  in 
accordance  with  this  partj-lowever, 
nothing  in  this  part  shall  be  construed  to 
limit  the  authority  of  the  Department  to 
institute  or  conduct  any  investigation  or 
inquiry  within  its  jurisdiction  in  any 


other  maimer  or  according  to  any  other 
procedures  which  it  may  deem 
necessary  or  proper. 

(b)  Hie  Assistant  General  Counsel  for 
Aviation  Enforcement  and  Proceedings 
may  at  any  time  move,  upon  a  showing 
of  good  cause,  for  an  extension  of  the 
time  within  which  to  act  upon  a  third- 
party  complaint.  Whenever  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings  has  failed 
to  act  on  a  third-party  complaint  within 
60  days  of  the  date  when  the  answer  is 
due,  or  within  such  extension  of  that 
period  as  may  have  been  granted,  the 
following  motions  may  be  addressed  to 
the  Deputy  General  Counsel: 

(1)  By  the  complainant  to  institute  a 
proceeding  by  docketing  the  complaint 
upon  a  showing  that  it  is  in  the  public 
interest  to  do  so;  and 

(2)  By  the  respondent  to  dismiss  the 
complaint  upon  a  showing  that  it  is  in 
the  public  interest  to  do  so. 

(c)  The  Deputy  General  Counsel  may 
grant  deny,  or  defer  any  of  the  motions, 
in  whole  or  in  part  and  take  appropriate 
action  to  carry  out  his  or  her  decision. 

S302ut06a    Aaaaaamant  of  civil  panaMaa. 

(a)  Whenever  the  Assistant  General 
Counsel  for  Aviation  Enforcement  and 
Proceedings  seeks  an  assessment  of  civil 
penalties  in  an  enforcement  proceeding, 
the  Deputy  General  Counsel  shall  serve 
on  all  parties  to  the  proceeding  a  notice 
of  the  violations  alleged  and  the  amount 
of  penalties  for  which  the  respondent 
may  be  liable.  The  notice  may  be 
included  in  the  notice  instituting  an 
enforcement  proceeding  or  in  a  separate 
document. 

(b)  Within  15  days  after  service  of  a 
notice  proposing  assessment  of  civil 
penalties,  the  respondent  shall  file  a 
response  specifically  presenting  any 
matters  he  intends  to  rely  on  in 
opposition  to  or  mitigation  of  such  civil 
penalties.  The  response  may  be 
contained  in  an  answer  filed  under 

S  302.207. 

(c)  In  any  proceeding  in  which  civil 
penalties  are  sought  the  initial  and  final 
decisions  shall  state  the  amount  of  any 
civil  penalties  assessed  upon  a  finding 
of  violation,  and  the  time  and  manner  in 
which  payment  shall  be  made  to  the 
United  States. 

(Seca.  204.  901. 1001.  Federal  Aviation  Act  of 
19S8.  as  amended  by  Pub.  L.  95-504;  72  Stat. 
742.  7S3.  788.  92  Stat.  1705;  (49  U.S.C.  1324. 
1471. 1481)) 

$302,207    Answer. 

(a)  Within  15  days  after  the  date  of 
service  of  a  notice  issued  pursuant  to 
\  302.206.  the  respondent  shall  file  an 
answer  to  the  complaint  attached 
thereto  or  incorporated  therein  unless 


an  answer  has  already  been  filed  in 
accordance  with  {  302.204.  Any  requests 
for  extension  of  time  for  filing  of  answer 
to  a  complaint  attached  to  or 
incorporated  in  a  notice  instituting  an 
enforcement  proceeding  shall  be  filed 
with  DOT  in  accordance  with  §  302.17. 
(b)  All  answers  shall  conform  to  the 
requirements  of  S  302.8(a)(2)  an  shall 
fully  and  completely  advise  the  parties 
and  the  Department  as  to  the  nature  of 
the  defense  and  shall  admit  or  deny 
specifically  and  in  detail  each  allegation 
of  the  complaint  unless  the  person 
complained  of  is  without  knowledge,  in 
which  case,  his  answer  shall  so  state 
and  the  statement  shall  operate  as  a 
denial.  Allegations  of  fact  not  denied  or 
controverted  shall  be  deemed  admitted. 
Matters  alleged  as  affirmative  defenses 
shall  be  separately  stated  and  numbered 
and  shall,  in  the  absence  of  a  reply,  be 
deemed  to  be  controverted. 

$302,208    Dafault 

Failure  of  a  respondent  to  file  and 
serve  an  answer  within  the  time  and  in 
the  maimer  prescribed  by  this  part  shall 
be  deemed  to  authorize  the  Department 
in  its  discretion,  to  find  the  facts  alleged 
in  the  complaint  incorporated  in  or 
accompanying  the  notice  instituting  an 
enforcement  proceeding  to  be  true  and 
to  enter  such  orders  as  may  be 
appropriate  without  notice  or  hearing, 
or,  in  its  discretion,  to  proceed  to  take 
proof,  without  notice,  of  the  allegations 
or  charges  set  forth  in  the  complaint  or 
order,  provided  that  the  DOT 
decisionmaker  or  administrative  law 
judge  may  permit  late  filings  of  an 
answer  for  good  cause  shown, 

$302,209    Reply. 

The  DOT  decisionmaker  (or  the 
administrative  law  judge)  may,  in  his  or 
her  its  discretion,  require  or  permit  the 
filing  of  a  reply  in  appropriate  cases, 
^otherwise  no  reply  shall  be  filed.  ■ 

$302,210    Partias. 

The  parties  to  an  enforcement 
proceeding  shall  be  the  Office  of  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings,  the 
respondent,  any  person  whose  formal 
complaint  alleged  violations  that  were 
later  covered  by  the  notice  of 
enforcement  and  any  other  person 
permitted  to  intervene  under  $  302.15. 

9  302.210a    Consolidation  of  procaadlnga. 

The  DOT  decisionmaker  or  Chief 
Administrative  Law  Judge,  upon  his  or 
her  OMrn  initiative,  or  upon  motion  of 
any  party,  may  consolidate  for  hearing 
or  for  other  purposes,  or  may 
contemporaneously  consider,  two  or 


46030  Federal  Register  /  Vol.  49,  No.  226  /  Wednesday,  November  21,  1984  /  Proposed  Rules 


more  enforcement  proceedings  which 
involve  substantially  the  same  parties, 
or  issues  which  are  the  same  or  closely 
related,  if  he  or  she  finds  that  such 
consolidation  or  contemporaneous 
hearing  will  be  conducive  to  the 
dispatch  of  business  and  to  the  ends  of 
justice  and  will  not  unduly  delay  the 
proceedings. 


9302^11 

A  prehearing  conference  may  be  held 
in  an  enforcement  proceeding  whenever 
the  DOT  decisionmaker  or  the 
administrative  law  judge  believes  that 
the  fair  and  expeditious  disposition  of 
the  proceeding  requires  one.  If  a 
prehearing  conference  is  held,  it  shall  be 
conducted  in  accordance  with  9  302.23. 

9  302.212    Admissions  as  to  facts  and 
documents;  motions  to  dismiss  and  for 
summary  iudgmant 

(a)  At  any  time  after  answer  has  been 
filed,  any  party  may  file  with  DOT  and 
serve  upon  the  opposing  side  a  written 
request  for  the  admission  of  the 
genuineness  and  authenticity  of  any 
relevent  documents  described  in  and 
exhibited  with  the  request  or  for  the 
admission  of  the  truth  of  any  relevant 
matters  of  fact  stated  in  the  request  with 
respect  to  such  documents.  Each  of  the 
matters  of  which  an  admission  is 
requested  shall  be  deemed  admitted 
unless  within  a  period  designated  in  the 
request,  not  less  than  ten  (10)  days  after 
service  thereof,  or  within  such  further 
time  as  the  DOT  decisionmaker  or  the 
administrative  law  judge  may  allow 
upon  motion  and  notice,  the  party  to 
whom  the  request  is  directed  serves 
upon  the  requesting  party  a  sworn 
statement  either  denying  specifically  the 
matters  of  which  an  admission  is 
requested  or  setting  forth  in  detail  the 
reasons  why  he  cannot  truthfully  either 
admit  or  deny  such  matters.  Service  of 
such  request  and  answering  statement 
shall  be  made  as  provided  in  9  302.8. 
Any  admission  made  by  a  party 
pursuant  to  such  request  is  only  for  the 
purposes  of  the  pending  proceeding,  or 
any  proceeding  or  action  instituted  for 
the  enforcement  or  any  order  entered 
therein,  and  shall  not  constitute  an 
admission  by  him  for  any  other  purpose 
or  be  used  against  him  in  any  other 
proceeding  or  action. 

(b)  At  any  time  after  answer  has  been 
filed,  any  party  may  file  with  the  DOT 
decisionmaker  or  the  administrative  law 
judge  a  motion  to  dismiss  or  a  motion 
for  summary  judgment,  including 
supporting  affidavits.  The  procedure  on 
such  motions  shall  be  in  accordance 
with  the  Federal  Rules  of  Civil 
Procedure  (28  U.S.C),  particularly  Rules 
6(d).  7(b).  12,  and  56,  except  that 


answers  and  supporting  papers  to  a 
motion  to  dismiss  or  for  summary 
judgment  shall  be  filed  within  7  days 
after  service  of  the  motion. 

(c)  Parties  may  petition  the  DOT 
decisionmaker  to  review  action  by  the 
administrative  law  judge  granting 
summary  judgment  or  dismissing  an 
enforcement  proceeding  under  the 
procedure  established  for  review  of  an 
initial  decision  in  9  302.28. 


9302.213 

After  the  issues  have  been  formulated, 
whether  by  the  pleadings  or  otherwise, 
the  administrative  law  judge  or  the  DOT 
decisionmaker  shall  give  the  parties 
reasonable  written  notice  of  the  time 
and  place  of  the  hearings. 

9  302^14    Appoarancas  by  paraona  not 


With  consent  of  the  administrative 
law  judge  or  the  DOT  decisionmaker, 
appearances  may  be  entered  without 
request  for  or  grant  of  permission  to 
intervene  by  interested  persons  who  are 
not  parties  to  the  proceeding.  Such 
persons  may,  with  consent  of  the 
administrative  law  judge  or  the  DOT 
decisionmaker,  cross-examine  a 
particular  witness  or  suggest  to  any 
party  or  counsel  therefor  questions  or 
interrogations  to  be  propounded  to 
witnesses  called  by  any  party,  but  may 
not  otherwise  examine  witnesses  and 
may  not  introduce  evidence  or 
otherwise  participate  in  the  proceeding. 
However,  such  persons  may  present  to 
both  the  administrative  law  judge  and 
the  DOT  decisionmaker  an  oral  or 
written  statement  of  their  position  on 
the  issues  involved  in  the  proceeding. 

9  302.215    Sattlamant  of  procaadlngs. 

(a)  The  Deputy  General  Counsel  and 
the  respondent  may  agree  to  settle  all  or 
some  of  the  issues  in  an  enforcement 
proceeding  at  any  time  before  a  final 
decision.  The  Deputy  General  Counsel 
shall  serve  a  copy  of  any  proposed 
settlement  on  each  party  and  shall 
submit  the  proposed  settlement  to  the 
administrative  law  judge  for  approval. 
The  submission  of  a  proposed 
settlement  shall  not  automatically  delay 
the  proceeding. 

(b)  Any  party  to  the  proceeding  may 
submit  written  comments  supporting  or 
opposing  the  proposed  settlement  within 

10  days  from  the  date  of  service. 

(c)  The  administrative  law  judge  shall 
approve  the  proposed  settlement,  as 
submitted,  if  it  appears  to  be  in  the 
public  interest,  or  otherwise  shall 
disapprove  it. 

(d)  Information  relating  to  settlement 
offers  and  negotiations  will  be  withheld 
from  public  disclosure  if  the  Deputy 


General  Counsel  determines  that 
disclosure  would  interfere  with  the 
likelihood  of  settlement  of  an 
enforcement  proceeding. 

9  302^16    EvManca  of  pravtoua  violatlona. 

Evidence  of  previous  violations  by 
any  person  or  of  any  provision  of  the  act 
or  any  requirement  thereunder  found  by 
DOT  or  a  court  in  any  other  proceeding 
or  criminal  or  civil  action  may,  if 
relevant  and  material,  be  admitted  in 
any  enforcement  proceeding  involving 
such  person. 

9  302.217  Motions  for  Immadiata 
auapanaion  of  oparating  authority 
pandanta  Hta. 

All  motions  for  the  suspension  of  the 
economic  operating  authority  of  an  air 
carrier  during  the  pendency  of 
proceedings  to  revoke  such  authority 
shall  be  filed  with,  and  decided  by  the 
DOT  decisionmaker.  Proceedings  on  the 
motion  shall  be  in  accordance  with 
9  302.18.  In  addition,  the  DOT 
decisionmaker  shall  afford  the  parties 
an  opportunity  for  oral  argument  on 
such  motion. 

9  302.218    Modmeation  or  diaaolutlon  of 
anf  orcamant  actlona. 

Whenever  any  party  to  a  proceeding 
in  which  an  order  of  DOT  has  been 
issued  pursuant  to  section  1002(c]  of  the 
Act.  or  an  injunction  or  other  form  of 
enforcement  action  has  been  issued  by  a 
court  of  competent  jurisdiction  pursuant 
to  section  1007,  believes  that  changed 
conditions  of  fact  or  law,  or  the  public 
interest,  require  that  said  order  or 
judicial  action  be  modified,  or  set  aside, 
in  whole  or  in  part,  such  party  may  file 
with  DOT  a  motion  requesting  that  DOT 
take  such  administrative  action  or  join 
in  applying  to  the  appropriate  court  for 
such  judicial  action,  as  the  case  may  be. 
The  motion  shall  state  the  changes 
desired  and  the  changed  circumstances 
warranting  such  action,  and  shall 
include  the  materials  and  argument  in 
support  thereof.  The  motion  shall  be 
served  on  each  party  to  the  proceeding 
in  which  the  enforcement  action  was 
taken.  Within  thirty  (30)  days  after  the 
service  of  such  motion,  any  party  so 
served  may  file  an  answer  thereto.  DOT 
shall  dispose  of  the  motion  by  such 
procedure  as  it  deems  appropriate. 

(Sec.  1005,  72  Slat  794,  aa  amended;  49  U.S.C 
1485) 

Subpart  C— Rules  Applicable  to  Mall 
Rate  Proceedings 

9302.300    Applicability  of  tttia  aubpart 

This  subpart  sets  forth  the  special 
rules  applicable  to  proceedings  for  the 
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establishment  of  mail  rates  by  DOT  for 
foreign  air  transportation  and  air 
transportation  between  points  in 
Alaska.  For  information  as  to  other 
applicable  rules,  reference  should  be 
made  to  Subpart  A  of  this  part,  to  the 
Federal  Aviation  Act.  and  to  the 
substantive  rules,  regulations,  and 
orders  of  DOT. 

§302.301    PttHaa  to  tha  procaading. 

The  parties  to  the  proceeding  shall  be 
the  air  carrier  or  carriers  for  whom  rates 
are  to  be  fixed,  the  Postmaster  General, 
the  Office  of  the  Assistant  General 
Counsel  for  Aviation  Enforcement  and 
Proceedings  and  any  other  person  whom 
DOT  permits  to  intervene.  (See  §  302.15.) 

Final  Mail  Rate  Proceedings 

§302.302    Participation  by  paraona  otbar 
thanpwtiaa. 

In  addition  to  participation  in  hearings 
in  accordance  with  9  302.14,  persons 
other  than  parties  may,  within  the  time 
fixed  for  filing  notice  of  objections  to  an 
order  to  show  cause  in  a  mail  rate 
proceeding  as  provided  in  §  302.305, 
submit  a  memorandimi  of  opposition  to, 
or  in  support  of,  the  position  taken  in  the 
petition  or  order.  Such  memorandum 
shall  not  be  received  as  evidence  in  the 
proceeding. 

§  302.303    Institution  of  procaadinga. 

Proceedings  for  the  determination  of 
rates  of  compensation  for  the 
transportation  of  mail  may  be 
commenced  by  the  filing  of  a  petition  by 
an  air  carrier  whose  rate  is  to  be  fixed, 
or  the  Postmaster  General,  or  upon  the 
issuance  of  an  order  by  DOT. 

(a)  The  petition  shall  set  forth  the  rate 
or  rates  sought  to  be  established,  a 
statement  that  they  are  believed  to  be 
fair  and  reasonable,  the  reasons 
supporting  the  request  for  a  change  in 
rate,  and  a  detailed  economic 
justification  sufficient  to  establish  the 
reasonableness  of  the  rate  or  rates 
proposed. 

(b)  In  any  case  where  a  carrier  is 
operating  under  a  final  mail  rate 
uniformly  applicable  to  an  entire  rate- 
making  unit  as  established  by  the 
Department,  a  petition  must  clearly  and 
unequivocally  challenge  the  rate  for 
such  entire  rate-making  unit  and  not 
only  a  part  of  such  unit. 

(c)  AJlj>etitions,  amended  petitions, 
and  documents  relating  thereto  shall  be 
served  upon  the  Postmaster  General  by 
sending  a  copy  to  the  Assistant  General 
Counsel,  Transportation,  by  registered 
or  certified  mail,  postpaid,  prior  to  the 
filing  thereof  with  the  Department  Proof 
of  service  on  the  Postmaster  General 
shall  consist  of  a  statement  in  the 
document  that  the  person  filing  i^  has 


served  a  copy  on  the  Assistant  General 
Counsel,  Transportation,  as  required  by 
this  section.  The  petition  need  not  be 
accompanied  by  any  further  proof  of 
service,  but  upon  setting  any  petition 
down  for  public  bearing,  the  Department 
will  cause  notice  of  such  hearing  to  be 
given  to  such  interested  person  as  it 
deems  appropriate  in  a  particular  case, 
(d)  Answers  to  petitions  shall  be  filed 
within  20  days  after  service  of  the 
petition. 

Procedure  Whan  an  Order  To  Show 
Cause  Is  Issued 

9  302.304    Order  to  ahow  cauaa. 

Whether  the  proceeding  is 
commenced  by  the  filing  of  a  petition  or 
upon  the  Department's  own  initiative, 
the  DOT  may  issue  an  order>directing 
the  respondent  to  show  cause  why  it 
should  not  adopt  such  provisional 
Rndings  and  conclusions,  and  such 
rates,  as  may  be  specified  in  the  order  to 
show  cause. 

§  302.305    Ob)actlona  and  anawar  to  order 
to  ahow  cauaa. 

(a)  Any  person  having  objections  to 
the  provisional  rates  specified  in  such 
order  shall  file  with  the  Department  a 
notice  of  objection  within  ten  (10)  days 
after  the  date  of  service  of  such  order. 

(b)  If  such  notice  is  filed  as  aforesaid, 
written  answer  and  any  supporting 
documents  shall  be  filed  within  thirty 
(30)  days  after  the  service  of  the  order  to 
show  cause.  The  Department  may 
specify  different  times  for  fihng  a  notice 
of  objection  or  an  answer.  An  answer  to 
an  order  to  show  cause  shall  contain 
specific  objections,  and  exhibits  in 
support  thereof,  and  shall  set  forth  the 
findings  and  conclusions,  the  rates,  and 
the  supporting  exhibits  which  would  be 
substituted  for  the  corresponding  items 
in  the  Statement  of  Provisional  Findings 
and  Conclusions,  if  such  objections  were 
found  valid. 

(c)  A  notice  or  answer  fUed  by  a 
person  who  is  neither  a  party  nor  a 
person  ultimately  permitted  to  intervene 
shall  be  treated  as  a  memorandum  filed 
under  9  302.302. 

§302.306    Effect  of  faflura  to  timely  flla 
notica  and  answer  raiaing  matarW  laaua  of 
tact 

If  no  notice,  or,  if  after  notice,  no 
answer  is  Bled  within  the  designated 
time,  all  parties  shall  be  deemed  to  have 
waived  the  right  to  a  hearing  and  all 
other  procedural  steps  short  of  a  final 
decision  of  the  Department  fixing  rates, 
and,  in  such  case,  or  if  an  answer  timely 
filed  raises  no  material  issue  of  fact,  the 
Department  may  thereupon,  upon  the 
basis  of  all  of  the  documents  filed  in  the 
proceeding,  enter  a  final  order  fixing  the 


fair  and  reasonable  rate  or  rates  as 
specified  in  the  order  to  show  cause. 

9  302.307    Procedura  wttan  material  laaua 
of  tact  is  timely  nt&tA. 

If  an  answer  raising  a  material  issue 
of  fact  is  filed  within  the  time 
designated  in  the  Department's  order,  a 
prehearing  conference  and  hearing  shall 
be  held  unless  waived  by  all  parties. 
The  issues  shall  be  limited  to  those 
speciHcally  raised  by  the  answer,  except 
that  at  the  prehearing  conference,  the 
administrative  law  judge  may  permit  the 
parties  to  raise  such  additional  issues  as 
he  deems  necessary  to  a  full  and  fair 
determination  of  a  fair  and  reasonable 
rate.  (Reference  should  be  made  to 
Subpart  A  of  this  part  for  rules 
applicable  to  hearings.) 

9302.308    Evidence. 

All  direct  evidence  shall  be  in  writing 
and  shall  be  Bled  in  exhibit  form  in 
advance  of  the  hearing  unless,  for  good 
cause  shown,  the  administrative  law 
judge  otherwise  directs. 

Procedure  When  No  Order  To  Show 
Cause  Is  Issued 

§  302.309    Heering  to  be  ordered. 

When  no  order  to  show  cause  is  to  be 
issued  by  the  Department,  the 
Department  will  order  a  hearing  before 
an  administrative  law  judge  similar  to 
that  provided  for  in  §§  302.307  and 
302.308,  except  that  the  issues  at  such 
hearing  shall  be  formulated  initially  at  a 
prehearing  conference. 

Temporary  Rate  Proceedings 

9  302.310    Procedure  for  fixing  temporary 


(a)  At  any  time  during  the  pendency  of 
a  proceeding  for  the  determination  of 
final  mail  rates,  the  Department,  upon 
Its  own  initiative,  or  on  petition  by  the 
carrier  whose  rates  are  in  issue  or  the 
Postmaster  General,  may  fix  temporary 
rates  of  compensation  for  the 
transportation  of  mail  subject  to 
downward  or  upward  adjustment  upon 
the  determination  of  final  mail  rates. 

(b)  Temp>orary  service  mail  rates:  The 
procedure  for  determining  temporary 
mail  rates  involving  an  issue  as  to  the 
service  mail  rates  payable  by  the 
Postmaster  General  pursuant  to  section 
406(c)  of  the  Act  shall  be  the  same  as  for 
the  determination  of  final  mail  rates, 
except  that: 

(1)  Notice  of  objections  to  the 
Department's  show  cause  order 
proposing  temporary  service  mail  rates 
must  be  filed  by  any  party  or  petitioner 
for  intervention  within  8  days,  and  an 
answer  within  IS  days,  of  the  time  such 
order  is  served: 
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(2)  Failure  to  file  notice'of  objections 
within  the  8-day  period  shall  be  deemed 
to  be  a  waiver  of  all  further  procedural 
steps  before  final  decision,  including 
hearing  and  initial  or  tentative  decision, 
and  the  proceeding  will  stand  submitted 
to  the  DOT  decisionmaker  for  final 
decision. 

(3)  In  the  absence  of  a  convincing 
showing  that  it  will  result  in  substantial 
prejudice  to  any  party  or  delay  the 
proceeding,  the  administrative  law  judge 
shall  require  the  parties  to  submit  all 
their  testimony  in  writing  and  shall 
closely  limit  cross-examination  to  the 
essential  issues  (bearing  in  mind  the 
purpose  and  urgency  of  fixing  temporary 
mail  rates  together  with  the  fact  that 
such  temporary  rates  are  subject  to 
downward  or  upward  adjustment  upon 
the  fixing  of  final  rates),  and  shall  in  all 
other  respects  urgently  expedite  the 
proceeding. 

Infonnal  Mail  Rate  Cooferenca 
Procedure 

9S02J11    tnvocetloH  of  pfoc«lufe. 

Conferences  between  DOT 
employees,  representatives  of  air 
carriers,  the  Post  Office  Department  and 
other  interested  persons  may  be  called 
by  DOT  employees  for  the  purpose  of 
considering  and  clarifying  issues  and 
factual  material  in  pending  proceedings 
for  the  establishment  of  rates  for  the 
transportation  of  mail. 

S  302.312    Scope  of  conferences. 

The  mail  rate  conferences  shall  be 
limited  to  the  discussion  of,  and  possible 
agreement  on,  particular  issues  and 
related  factual  material  in  accordance 
with  sound  rate-making  principles.  The 
duties  and  powers  of  DOT  employees  in  , 
rate  conferences  essentially  will  not  be 
different,  therefore,  from  the  duties  and 
powers  the  Department  has  in  the 
processing  of  rate  cases  not  involving  a 
rale  conference.  The  employee  function 
in  both  instances  is  to  present  clearly  to 
the  DOT  decisionmaker  the  issues  and 
the  related  material  facts,  together  with 
recommendations.  The  DOT 
decisioPTiaker  will  make  an 
independent  determination  of  the 
soundness  of  the  smployee's  analyses 
and  recommendations. 

S  302.313    Participants  in  conferences. 

The  persons  entitled  to  be  present  in 
mail  rate  conferences  will  be  the 
representatives  of  the  carrier  whose 
rates  are  in  issue,  the  staff  of  the 
Postmaster  General,  and  the  authorized 
DOT  employees.  No  other  person  will 
attend  unless  the  DOT  employees  deems 
his  presence  necessary  in  the  interest  of 
one  or  more  purposes  to  be 
accomplished,  and  in  such  case  his 


participation  will  be  limited  to  such 
specific  purposes.  No  person,  however, 
shall  have  the  duty  to  attend  merely  by 
reason  of  invitation  by  the  authorized 
DOT  employees. 

§302.314    Conditions  upon  participation. 

(a)  Nondisclosure  of  information.  As  a 
condition  to  participation,  every 
participant,  during  the  period  of  the 
conference  and  for  90  days  after  its 
termination,  or  until  the  Department 
takes  public  action  with  respect  to  the 
facts  and  issues  covered  in  the 
conference,  whichever  is  earlier 

(1)  Shall,  except  for  necessary 
disclosures  in  the  course  of  employment 
in  connection  with  conference  business, 
hold  the  information  obtained  in 
conference  in  absolute  confidence  and 
trust;  (2)  shall  not  deal,  directly  or 
indirectly,  for  the  account  of  himself,  his 
immediate  family,  members  of  his  firm 
or  company,  or  as  a  trustee,  in  securities 
of  the  carrier  involved  in  the  rate 
conference  except  that  under 
exceptional  circumstances  special 
permission  may  be  obtained  in  advance 
from  the  Department;  and  (3)  shall  adopt 
effective  controls  for  the  confidential 
handling  of  such  information  and  shall 
instruct  personnel  under  his  supervision, 
who  by  reason  of  their  employment 
come  into  possession  of  information 
obtained  at  the  conference,  that  such 
information  is  confidential  and  must  not 
be  disclosed  to  anyone  except  to  the 
extent  absolutely  necessary  in  the 
course  of  employment,  and  must  not  be 
misused.  The  word  "information",  as 
used  in  paragraph  (b)  of  this  section, 
shall  refer  only  to  information  obtained 
at  the  conference  regarding  the  future 
course  of  action  or  position  of  the 
Department  or  its  employees  with 
respect  to  the  facts  or  issues  discussed 
at  the  conference. 

(b)  Signed  statement  required.  Every 
representative  of  a  carrier  actually 
present  at  any  conference  shall  sign  a 
statement  that  he  has  read  this  entire 
instruction  and  promises  to  abide  by  it 
and  advise  any  other  participant  to 
whom  he  discloses  any  confidential 
information  of  the  restrictions  imposed 
above.  Every  representative  of  the 
Postmaster  General  actually  present  at 
any  conference  shall,  on  his  own  behalf, 
sign  a  statement  to  the  same  effect. 

(c)  Presumption  of  having  conference 
information.  A  director  of  any  carrier, 
which  has  had  a  representative  at  the 
conference,  who  deals  either  directly  or 
indirectly  for  himself,  his  immediate 
family,  members  of  his  firm  or  company, 
or  as  a  trustee,  in  securities  of  the  air 
carrier  involved  in  the  conference, 
during  the  restricted  period  set  forth 
above,  shall  be  presumed  to  have  come 


into  possession  of  information  obtained 

at  the  conference  knowing  that  such 
information  was  subject  to  the 
restrictions  imposed  above;  but  such 
presumption  can  be  rebutted. 

(d)  Compliance  report  required. 
Within  ten  (10)  days  after  the  expiration 
of  the  time  specified  for  keeping 
conference  matters  confidential  every 
participant,  as  defined  in  this  section, 
shall  file  a  verified  compliance  report 
with  the  Documentary  Services  Division 
stating  that  he  has  complied  in  every 
respect  with  the  conditions  of  this 
section,  or  if  he  has  not  so  complied, 
stating  in  detail  in  what  respects  he  has 
failed  to  comply. 

(e)  Persons  subject  to  the  provisions 
of  this  section.  For  the  purposes  of  this 
section,  participants  shall  include  (1) 
any  representative  of  any  carrier  and 
any  representative  of  the  Postmaster 
General  actually  present  at  the 
conference;  (2)  the  carrier  and  the 
officers  of  any  carrier  which  has  had  a 
representative  at  the  conference;  (3)  the 
directors  of  any  carrier,  which  has  had  a 
representative  at  the  conference,  the 
members  of  any  firm  of  attorneys  or 
consultants,  which  has  had  a 
representative  at  the  conference,  and 
the  members  of  the  Postmaster 
General's  staff,  who  come  into 
possession  of  information  obtained  at 
the  conference,  knowing  that  such 
information  is  subject  to  the  restrictions 
imposed  in  this  section.* 


9  302.31S 
from 


Information  to  Im  requested 


With  respect  to  the  rate  for  the  future 
period,  the  carrier  will  be  requested  to 
submit  detailed  estimates  as  to  traffic, 
revenues  and  expenses  by  appropriate 
periods  and  the  investment  which  will 
be  required  to  perform  the  operations 
for  a  full  future  year.  Full  and  adequate 
support  shall  be  presented  for  all 
estimates,  particularly  where  such 
estimates  deviate  materially  from  the 
carrier's  past  experience.  With  respect 
to  the  rate  for  a  past  period,  essentially 
the  same  procedure  shall  be  followed. 
Other  information  or  data  likewise  may 
be  requested  by  the  DOT  employees.  All 
data  submitted  by  the  carrier  shall  be 
certified  by  a  responsible  officer. 

§302.316    DOT  snslysis  of  dsts  for 
submission  of  snswers  tttereto. 

After  a  careful  analysis  of  these  data, 
the  DOT  employees  will,  in  most  cases, 
send  the  carrier  what  might  be  termed  a 
statement  of  exceptions  showing  areas 


■  Restrictions  on  disclntiire  of  confidential 
infonnation  and  dealing  in  air  carrier  tecuritie*  are 
imposed  upon  the  DOT  employees  pursuant  to 
applicable  law. 
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of  differences.  Where  practicable,  the 
carrier  may  submit  its  answer  to  these 
exceptions.  Conferences  will  then  be 
scheduled  to  work  out  a  clear 
understanding  and  resolution  of  the 
issues  and  facts  from  the  standpoint  of 
sound  ratemaking  principles. 

§302.317    AvsllslMlty  of  dsts  to  Post 
Office  Dspsrtmant 

The  representatives  of  the  Postmaster 
General  shall  have  access  to  all 
conference  data  and,  insofar  as 
practicable,  shall  be  furnished  copies  of 
all  pertinent  data  prepared  by  the  DOT 
employees  and  the  carrier,  and  a 
reasonable  time  shall  be  allowed  to  get 
acquainted  with  the  facts  and  issues  and 
to  make  any  presentation  deemed 
necessary.  Provided,  That  in  cases  other 
than  those  involving  an  issue  as  to  the 
service  mail  rates  payable  by  the 
Postmaster  General  pursuant  to  section 
406(c)  of  the  Act  or  Reorganization  Plan 
10  of  1953,  or  those  involving  any  period 
prior  to  October  1, 1953,  representatives 
of  the  Postmaster  General  shall  be 
furnished  with  copies  of  data  under  this 
provision  only  upon  their  written 
request. 

§  302.318    Post-confarsnce  procadurs. 

The  rate  conferences  not  being  in  the 
natiu%  of  proceedings,  no  briefs,  or 
argument,  or  any  formal  steps,  will  be 
entertained  by  the  Department.  The 
form,  content  and  time  of  the  staffs 
presentation  to  the  Department  are 
entirely  matters  of  internal  procedure. 
Any  party  to  the  mail  rate  proceeding 
may.  through  an  authorized  DOT 
employee,  request  the  opportunity  to 
submit  a  written  or  oral  statement  to  the 
DOT  decisionmaker  on  any  unresolved 
issue.  The  Department  will  grant  such 
requests  whenever  he  or  she  deems  such 
action  desirable  in  the  interest  of  further 
clarification  and  understanding  of  the 
issues.  The  granting  of  an  opportunity 
for  such  further  presentation  shall  not. 
however,  impair  the  rights  that  any 
party  might  otherwise  have  under  the 
act  and  the  rules  of  practice. 

§302.319    Effsct  of  conference 
agraamants. 

No  agreements  or  understanding 
reached  in  rate  conferences  as  to  facts 
or  issues  shall  in  any  respect  be  binding 
on  the  Department  or  any  participant. 
Any  party  to  mail  rate  proceedings  will 
have  the  same  rights  to  file  an  answer 
and  take  other  procedural  steps  as 
though  no  rate  conference  had  been 
held.  The  fact,  however,  that  rate 
conferences  were  held  and  certain 
agreements  or  understandings  may  have 
been  reached  on  certain  facts  and  issues 
renders  it  proper  to  provide  that  upon 


the  filing  of  an  answer  by  any  party  to 
the  rate  proceeding  all  issues  going  to 
the  establishment  of  a  rate  shall  be 
open,  except  insofar  as  limited  in 
prehearing  conference  in  accordance 
with  §  302.23. 


§302.320 
302.314. 


Wsivar  of  §§  302.313  and 


After  the  termination  of  a  mail  rate 
conference  hereunder,  the  carrier, 
whose  rates  were  in  issue,  may  petition 
the  Department  for  a  release  from  the 
obligations  imposed  upon  it  and  all 
other  persons  by  S  §  302.313  and  302.314. 
The  Department  will  grant  such  petition 
only  after  a  detailed  and  convincing 
showing  is  made  in  the  petition  and 
supporting  exhibits  and  documents  that 
there  is  no  reasonable  possibility  that 
any  of  the  abuses  sought  to  be 
prevented  will  occur  or  that  the 
Department's  processes  will  in  any  way 
be  prejudiced.  There  will  be  no  hearing 
or  oral  argument  on  the  petition  and  the 
Department  will  grant  or  deny  the 
request  without  assigning  reasons 
therefor. 

§  302.321    Time  of  commancins  and 
terminating  conference. 

At  the  commencement  of  an  informal 
mail  rate  conference  pursuant  to  this 
section,  the  authorized  DOT  employees 
conducting  such  conferences  shall  issue 
to  each  person  present  at  such 
conference  a  written  statement  to  the 
effect  that  such  conference  is  being 
conducted  pursuant  to  this  section  and 
statirig  the  time  of  commencement  of 
such  conference:  and  at  the  termination 
of  such  conference  the  DOT  employees 
conducting  such  conference  shall  note  in 
writing  on  such  statement  the  time  of 
termination  of  such  conference. 

Sut>part  D— Rules  Applicable  to 
Exemption  Proceedings 

§302.400    Appiicsl>tlity  of  this  subpsrt 

This  subpart  sets  forth  the  special 
rules  applicable  to  proceedings  on 
applications  for  exemption  orders 
pursuant  to  section  101(3)  or  section 
416(b)(1)  of  the  Act.  It  further  provides 
for  the  granting  of  exemptions  upon  the 
Department's  own  initiative  and  for  the 
granting  of  emergency  exemptions.  As 
far  as  is  consistent  with  this  subpart,  the 
provisions  of  Subpart  A  of  this  part  also  ^ 
apply  to  such  proceedings.  Proceedings  ^ 
for  the  issuance  of  exemptions  by 
regulation  shall  remain  subject  to  the 
provisions  governing  rule  making. 
Additional  requirements  for  applications 
for  interim  extension  of  fixed-term 
temporary  route  authorizations  granted 
by  exemption  are  set  out  in  S  302.909. 


See  also  SS  377.10(c)  and  399.18  of  this 
chapter. 

§302.401    FWng  of  sppWcstloa 

(a)  Filing.  An  application  for 
exemption  shall  conform  to  the  formal 
requirements  of  §§  302.3  and  302.4.  Such 
application  shall  be  assigned  a  docket 
number  and  any  additional  documents 
filed  in  connection  v^th  such  exemption 
shall  be  identified  by  the  assigned 
docket  number. 

§302.402    Contents  of  sppHcsbon. 

(a)  Title.  An  application  filed  pursuant 
to  this  subpart  shall  be  entitled 
"Application  for  Exemption". 

(b)  Factual  detail.  The  application 
shall  set  forth  the  section  or  sections  of 
the  act,  or  the  rule,  regulation,  term, 
-condition,  or  limitation  prescribed 
thereunder  from  which  exemption  is 
desired  and  shall  state  in  detail  the  facts 
relied  upon  to  establish  that  the 
enforcement  of  the  provisions  from 
which  exemption  is  sought,  is  or  would 
be  an  undue  burden  upon  the  applicant 
by  reason  of  the  limited  extent  of  or 
unusual  circumstances  affecting,  the 
operations  of  such  applicant  and  that 
enforcement  of  such  provision  is  not  in 
the  public  interest. 

(c)  Supporting  evidence.  The 
application  shall  be  accompanied  by  a 
statement  of  economic  data  or  other 
matters  which  the  applicant  desires  the 
Department  to  officially  notice,  and  by 
affidavits  establishing  such  other  facts 
as  the  applicant  desires  the  Department 
to  rely  upon.  Applications  of  air  carriers 
for  temporary  route  authority  shall 
contain  at  least  the  following  economic 
and  operating  data  on  an  aimual  basis: 

(1)  Present  and  proposed  schedules, 
by  type  of  aircraft; 

(2)  Number  of  departures,  planemiles, 
passengers  and  passenger-miles: 

(3)  Estimate  of  self-diversion  or 
diversion  from  other  carriers,  if 
applicable; 

(4)  Anticipated  operating  revenues; 
and 

(5)  Estimate  of  impact  of  proposal  on 
operating  expenses  which,  in  the  case  of 
local  service  carriers,  should  be 
computed  according  to  Subpart  K  of  this 
part. 

In  addition,  for  local  service  carriers  the 
following: 

(6)  Estimate  of  allowance  for  return  on 
investment  and  taxes,  computed 
according  to  Subpart  K  of  this  part; 

(7)  Increase  or  decrease  in  subsidy 
requirements;  and 

(8)  Increase  or  decrease  in  subsidy 
payments  under  the  applicable  class 
rate  formula. 
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(d)  Record  of  service.  An  application 
shall  contain  the  names  of  the  parties 
served  as  required  by  S  302.403,  and  a 
notice  to  such  parties  that  they  may, 
within  10  days  of  the  date  the 
application  was  filed,  file  and  serve  an 
answer  in  support  of,  or  in  opposition  to. 
the  application. 

{302.403    Servic*  Of  applcatkMV 

(a)  Manner  of  service.  An  application 
for  exemption  shall  be  served  as 
provided  by  S  302.8. 

(b)  Persons  to  be  served.  Except  in  the 
case  of  an  application  for  an  exemption 
from  sections  403  and  404  of  the  Act  or 
an  application  for  exemption  which  will 
permit  the  appUcant  to  render  irregular 
services  only  other  than  between 
specified  points,  a  copy  of  an 
application  shall  be  served  on  the 
following  parties  who  shall  be  presumed 
to  have  an  interest  in  the  subject  matter 
of  the  application: 

(1)  Any  air  carrier  which  is  authorized 
to  render  regular  service  to  any  point 
involved  in  the  application: 

(2)  Any  person  whose  application  for 
a  certificate  of  public  convenience  and 
necessity,  or  for  an  exemption, 
authorizing  regular  service  to  or  from 
any  such  point  has  been  filed  with,  and 
which  has  not  been  finally  disposed  of 
by.  the  Department; 

(3)  The  chief  executive  of  any  State, 
territory,  or  possession  of  the  United 
States  in  which  any  such  point  is 
located:  Provided,  however.  That  if  there 
be  a  State  commission  or  agency  having 
jurisdiction  over  transportation  by  air, 
service  shall  be  made  on  such 
commission  or  agency,  rather  than  the 
chief  executive  of  the  State: 

(4)  The  chief  executive  of  the  city, 
town,  or  other  unit  of  local  government 
at  any  such  point  located  in  the  United 
State*  or  any  territory  or  possession 
thereof. 

(5)  The  DOT,  commission,  manager,  or 
other  body  or  individual  having  direct 
supervision  over  and  responsibility  for 
the  management  of  the  airport  located  in 
the  United  States  and  which  is  being 
used  to  serve  such  point  at  the  time  the 
application  is  filed:  and 

(6)  Any  commuter  air  carrier  that 
operates  under  Part  296  of  this  chapter 
or  other  exemption  authority,  provides 
at  least  five  round-trips  per  week 
between  two  or  more  points,  one  of 
which  is  involved  in  the  application,  and 
publishes  schedules  in  the  "Official 
Airline  Guide,"  or  in  the  "Air  Cargo 
Guide,"  that  include  service  to  the  point 
involved  in  the  application. 
EXCEPTION:  Applications  for 
exemption  authority  to  serve  a  point 
outside  North  America  need  not  be 
served  on  commuter  air  carriers. 


(c)  Additional  service  of  notice.  The 
Department  may,  in  its  discretion,  order 
additional  service  made  on  such  person 
or  persons  as  the  facts  of  the  situation 
warrant. 

9302.404    Posting  of  appHcatlon. 

The  Department  shall  cause  a  copy  of 
every  application  for  exemption  filed 
with  it  to  be  posted  promptly  on  a  public 
bulletin  board  at  its  principal  offices  in 
Washington,  D.C. 

§302.405    DIstntssal  of  mcomplsts 


(a)  Dismissal.  The  Department  may, 
on  its  otvn  motion  or  the  motion  of  any 
party  in  interest,  dismiss  an  application 
for  exemption  which  fails  in  any 
material  respect  to  comply  with  the 
requirements  of  this  part. 

(b)  Additional  data.  The  Department 
may  request  the  filing  of  additional  data 
with  respect  to  any  application  for 
exemption  or  any  answer  or  reply  filed 
by  a  party  in  interest  in  connection 
therewith. 

§  302.406    Answers  to  applications  for 
exemptions. 

Within  ten  (10)  days  after  filing  of  an 
application  for  exemption,  any  party  in 
interest  may  file  an  answer  in  support  of 
or  in  opposition  to  the  grant  of  a 
requested  exemption.  Such  answer  shall 
set  forth  in  detail  the  reasons  why  the 
party  believes  the  exemption  should  be 
granted  or  denied.  The  answer  shall  be 
accompanied  by  a  statement  of 
economic  data  or  other  matters  which  it 
is  desired  that  the  DOT  decisionmaker 
officially  notice,  and  by  affidavits 
establishing  such  other  facts  as  are 
relied  upon. 


9302.407 

Within  7  days  after  the  last  date 'for 
filing  an  answer  under  S  302.406,  an 
applicant  for  exemption  may  file  a  reply 
to  one  or  more  answers. 

9  302.400    Request  for  tiearlng. 

Although  in  the  usual  course  of 
disposition  of  an  application  for 
exemption  no  formal  hearing  will  be 
granted  to  the  applicant  or  to  a  party  in 
interest  opposing  such  exemption,  the 
[X)T  decisionmaker  may,  in  his  or  her 
discretion  order  such  proceeding  set 
down  for  hearing.  Any  apphcant,  or  any 
party  in  interest  opposing  an 
application,  who  desires  to  request  a 
hearing  on  an  application  for  exemption 
shall  set  forth  in  detail  in  his  request  the 
reasons  why  the  filing  of  affidavits  or 
other  written  evidence  will  not  permit 
the  fair  and  expeditious  disposition  of 
the  application,  and,  to  the  extent  that 
such  request  is  dependent  upon  factual 
assertions,  shall  accompany  such 


request  by  affidavits  establishing  such 
facts.  In  tfie  event  a  hearing  is  ordered 
by  the  DOT  decisionmaker,  Subpart  A 
of  this  part  shall  govern  the  proceedings. 

9302.409    EMmpttona  on  the  Department 
Inlttotive. 

Where  required  by  the  circumstances 
and  the  public  interest,  the  DOT 
decisionmaker  may  enter  exemption 
orders  on  his  or  her  own  initiative. 

S  302.410    Emergency  exemptions. 

(a)  Applicability.  Where  required  by 
the  circumstances  and  the  public 
interest,  the  Department  may,  upon 
request  or  upon  its  own  initiative,  enter 
exemption  orders  pursuant  to  section 
101(3)  or  section  416(b)  of  the  Act  or 
deny  applications  therefor,  upon  less 
than  the  normal  period  provided  for 
filing  answers  (9  302.406)  and  replies 
thereto  ({  302.407)  and  upon  no  notice. 
In  particular  proceedings  the  DOT 
'  decisionmaker  may  specify  a  lesser  time 
within  which  answers  and  replies 
thereto  may  be  filed  and  notify 
interested  persons  of  this  time  period. 
Where  the  public  interest  so  requires, 
the  DOT  decisionmaker  may  act  without 
awaiting  the  filing  of  answers  or  replies 
thereto. 

(b)(1)  Applications.  Applications  for 
emergency  exemption  need  not  conform 
to  the  requirements  of  Subparts  A  and  D 
of  this  part  except  that  they  must  be  in 
writing  and  must  set  forth,  with  detailed 
facts  and  evidence  in  support  thereof, 
the  grounds  on  which  the  exemption  is 
requested.  In  addition,  any  applicant 
requesting  such  action  shall  state  the 
reasons  it  deems  adequate  to  justify 
departure  from  the  normal  procedures 
and  shall  state  which  air  carriers  have 
been  notified  in  accordance  with 
paragraph  (c)  of  this  section.  The  DOT 
decisionmaker,  moreover,  may  require 
additional  information  from  any 
applicant  before  acting  on  the 
application.  ; 

(2)  The  DOT  decisionmaker,  shall 
consider  oral  requests,  including 
telephonic  requests,  for  emergency 
exemption  authority  under  this  section 
in  circumstances  where  time  does  not 
permit  the  immediate  filing  of  a  written 
application.  All  oral  requests,  however, 
must  provide  the  information  required 
by  paragraph  (b)(1)  of  this  section, 
except  that  evidence  in  support  thereof 
need  not  be  tendered  at  the  time  such 
request  is  made.  All  oral  requests  must 
be  confirmed  by  written  application 
within  three  (3)  days. 

(c)  Notice.  Except  where  the  DOT 
decisionmaker  consents  that  no  notice 
need  be  given,  applicants  for  emergency 
exemption  shall  notify  any  air  carrier 
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which  is  authorized  to  render  route-type 
service  between  points  or  areas 
involved  in  the  application  that  such 
request  has  been  filed.  Such  notification 
shall  be  made  in  the  same  manner  of 
communication,  contain  the  same 
information,  and  be  dispatched  at  the 
same  time,  as  the  application  made  with 
the  Department. 

Subpart  E— Rules  Applicable  to 
Proceedings  with  Respect  to  Rates, 
Fares  artd  Charges 

9302.500    AppllcablUty  of  this  sul)part 
This  subpart  sets  forth  the  special 
rules  applicable  to  proceedings  with 
respect  to  rates,  fares  and  charges  in 
foreign  air  transportation.  For 
information  as  to  other  applicable  rules, 
reference  should  be  made  to  Subpart  A 
of  this  part,  to  the  Federal  Aviation  Act. 
and  to  the  substantive  rules,  regulations 
and  orders  of  DOT. 

9  302.501    Institution  of  proceedings. 
A  proceeding  to  determine  rates, 
fares,  or  charges  for  the  foreign  air 
transportation  of  persons  or  property  by 
aircraft,  or  the  lawful  classification,  rule, 
regulation,  or  practice  affecting  such 
rates,  fares  or  charges,  may  be  instituted 
by  the  filing  of  a  petition  or  complaint 
by  any  person,  or  by  the  issuance  of  an 
order  by  DOT. 

9  302.502    Contents  and  service  ot  petition 
or  complaint 

(a)  If  a  petition  or  complaint  is  filed  it 
shall  state  the  reasons  why  the  rates, 
fares,  or  charges,  or  the  classification, 
rule,  regulation,  or  practice  complained 
of  are  unlawful  and  shall  support  such 
reasons  with  a  full  factual  analysis. 

(b)  A  petition  or  complaint  shall  be 
served  by  the  petitioner  or  complainant 
upon  the  carrier  against  whose  tariff 
provision  the  petition  or  complaint  is 
filed. 

9  302.503    Dismissal  of  petition  or 
complaint 

If  DOT  is  of  the  opinion  that  a  petition 
or  complaint  does  not  state  facts  which 
warrant  an  investigation  or  action  on  its 
part,  it  may  dismiss  such  petition  or 
complaint  without  hearing. 

9  302.504    Order  of  investigation. 

The  Department  on  its  own  initiative. 
or  if  it  is  of  the  opinion  that  the  facts 
stated  in  a  petition  or  complaint  warrant 
it,  may  issue  an  order  instituting  an 
investigation  of  the  lawfulness  of  any 
present  or  proposed  rates,  fares,  or 
charges  for  the  transportation  of  persons 
or  property  by  aircraft  or  the  lawfulness 
of  any  classification,  rul&  regulation,  or 
practice  affecting  such  rates,  fares,  or 
charges,  and  assigning  the  proceeding 


for  hearing  before  an  administrative  law 
judge.  (Reference  should  be  made  to 
Subpart  A  of  this  part  for  rules 
applicable  to  hearings.) 

§302.505    Complaints  requesting 
suspension  of  tariffs— answers  to  such 
complaints. 

(a)  Formal  complaints  seeking 
suspension  of  tariffs  pursuant  to  section 
1002(1)  of  the  Act  shall  fully  identify  the 
tariff  and  include  reference  (1)  to  the 
issued  or  posting  date.  (2)  to  the 
effective  date,  (3)  to  the  name  of  the 
publishing  carrier  or  agent,  (4)  to  the 
DOT  number,  and  (5)  to  specific  items  or 
particular  provisions  protested  or 
complained  against.  The  complaint 
should  indicate  in  what  respect  the  tariff 
is  considered  to  be  unlawful,  and  state 
what  complainant  suggests  by  way  of 
substitution. 

(b)  A  complaint  requesting  suspension 
of  a  tariff  ordinarily  will  not  be 
considered  unless  made  in  conformity 
with  this  section  and  filed  no  more  than 
ten  (10)  days  after  the  issued  date 
contained  within  such  tariff. 

(c)  A  complaint  requesting 
suspension,  pursuant  to  section  1002(j) 
of  the  Act,  of  an  existing  tariff  for 
foreign  air  transportation  may  be  filed  at 
any  time.  However,  such  a  complaint 
must  be  accompanied  by  a  statement 
setting  forth  compelling  reasons  for  not 
having  requested  suspension  within  the 
time  limitations  provided  in  paragraph 
(b)  of  this  section. 

(d)  In  an  emergency  satisfactorily 
shown  by  complainant,  and  within  the 
time  limits  herein  provided,  a 
telegraphic  complaint  may  be  sent  to  the 
Department  and  to  the  carrier  against 
whose  tariff  provision  the  complaint  is 
made.  Such  a  telegraphic  complaint 
shall  state  the  grounds  relied  upon,  and 
must  immediately  be  confirmed  by 
complaint  filed  and  served  in 
accordance  with  this  part. 

(e)  Answers  to  complaints  shall  be 
filed  within  six  (6)  working  days  after 
the  complaint  is  filed. 

(Sees.  204. 403.  404, 1002  of  the  Federal 
Aviation  Act  of  1958,  as  amended;  72  Stat. 
743.  758,  765.  and  788,  a8  amended  (5  U.S.C. 
553):  sees.  204.  403. 1002;  72  Stat.  743,  758.  788 
(49  U.S.C.  1324. 1373, 1482,  as  amended}) 

§302.506    Burden  of  going  forward  with 
the  evidence. 

At  any  hearing  involving  a  change  in  a 
rate,  fare,  or  charge  for  the 
transportation  of  persons  or  property  by 
aircraft,  or  the  lawful  classification,  rule, 
regulation,  or  practice  affecting  such 
rate  fare,  or  charge,  the  burden  of  going 
forward  with  the  evidence  shall  be  upon 
the  person  proposing  such  change  to 
show  that  the  proposed  changed  rate. 


fare,  charge,  classification,  rule, 
regulation  or  practice  is  just  and 
reasonable,  and  not  otherwise  unlawful. 

§  302.501    Computing  time  for  fMng 


In  computing  the  time  for  filing  fonnal 
complaints  pursuant  to  §  302.505,  with 
respect  to  tariffs  which  do  not  contain  a 
posting  date,  the  first  day  preceding  the 
effective  date  of  the  tariff  shall  be  die 
first  day  counted,  and  the  last  day  so 
counted  shall  be  the  last  day  for  filing 
unless  such  day  is  a  Saturday,  Sunday, 
or  legal  holiday  for  DOT,  in  which  event 
^he  period  for  filing  shall  be  extended  to 
the  next  successive  day  which  is  neither 
a  Saturday,  Sunday,  nor  holiday.  The 
computation  of  the  time  for  filing 
complaints  as  to  tariffs  containing  a 
posting  date  shall  be  governed  by 
S  302.16. 

Subpart  F— {Reserved] 

Sut>part  Q— Rules  Applicable  to 
Adequacy  of  Service  Petitions 

9  302.700    AppUcabWty  of  this  sul>part 

^      This  subpart  sets  forth  the  special 
rules  applicable  to  proceedings  with 
respect  to  the  adequacy  of  the  service, 
equipment  and  facilities  provided  by  a 
certificated  air  carrier  at  a  duly 
authorized  point.  For  information  as  to 
other  applicable  rules,  reference  should 
be  made  to  Subpart  A  of  this  part  to  the 
Federal  Aviation  Act.  and  to  the 
'^  substantive  rules,  regulations,  and 
orders  of  the  Department 

9  302.701    insMtutton  of  proceedtogs. 

A  proceeding  to  determine  the 
adequacy  of  the  service,  equipment  and 
facilities  being  provided  by  a 
certificated  air  carrier  at  a  duly 
authorized  point  may  be  instituted  by 
the  filing  of  a  petition  or  complaint,  or 
by  the  issuance  of  an  order  by  the 
Department  on  its  own  initiative 
pursuant  to  section  1002  of  the  Act 

9302.702  Contents  Of  petltloa 

If  a  petition  or  complaint  is  filed,  it 
shall  state  the  reason  why  the  service, 
equipment  or  facilities  complained  of 
are  inadequate  and  shall  support  such 
reasons  with  a  full  factual  analysis. 
Within  fifteen  (15)  days  after  die  date  of 
service  of  a  petition  or  complaint,  the 
respondent  may  file  an  answer  thereto. 

9302.703  Parties  to  the  proceeding. 

The  parties  to  the  proceeding  shall  be 
the  person  filing  the  petition  or 
complaint  the  air  carrier  or  carriers 
whose  service  is  being  challenged, 
bureau  counsel  and  any  other  person 
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whom  the  Department  permits  to 
intervene. 

}  302.704    Actton  en  petition  or  compWnt 

If  the  Department  is  of  the  opinion 
that  a  petition  or  complaint  does  not 
state  facts  which  warrant  an 
investigation  or  action  on  its  part  it  may 
dismiss  such  petition  or  complaint 
without  hearing.  If  the  air  carrier 
complained  against  shall  not  satisfy  the 
complaint  and  there  shall  appear  to  be 
any  reasonable  groimd  for  investigating 
the  complaint,  the  Department  shall 
investigate  the  matter  complained  of. 


$302,705 

In  the  event  a  hearing  is  ordered  by 
the  Department,  Subpart  A  of  this  part 
shall  govern  the  proceeding. 

SubfMMTt  H-{R«s«rv«l] 

Subpart  I— Rutes  AppUcaMa  to  Route 
Procaadinga  undar  Sactlooa  401  and 
402  of  ttia  Act 

General  Proviriona 

§  302.901    App4lcabnity. 

This  subpart  sets  forth  the  special 
rules  applicable  to  proceedings  for 
conferment  and/or  modification  of  route 
anthority  under  sections  401  and  402  of 
the  Federal  Aviation  Act  of  1958.  For 
information  as  to  other  applicable  rules, 
reference  should  be  made  to  Subpart  A 
of  this  part,  to  the  Federal  Aviation  Act, 
and  to  the  substantive  rules  (Parts  201 
and  211  for  the  form  of  applications)  and 
orders  of  DOT. 

(Sees.  204,  401,  402, 1001,  Federal  Aviation 
Act  of  1958.  as  amended  by  Pub.  L  95-504.  72 
Stat.  743,  754.  757,  788.  92  Stat.  1973.  49  U.S.C. 
1324. 1371. 1372. 1481.  Administrative 
Procedure  Act  5  U.S.C  551  et  aeq.] 

Applications  for  Route  Authority 

§  302.909    nenewel  of  flxetf-term  route 
auttiorizatione  granted  by  axeniptkMi. 

(a)  Form  of  application.  An 
application  for  certificate  authority  to 
replace  a  fixed-term  route  authorization 
granted  by  exemption,  fired  pursuant  to 
S  399.18  of  this  chapter,  shall  in  all 
respects  comply  with  the  requirements 
of  this  part  and  of  Part  201  of  the 
Economic  Regulations,  except  that  the 
applicant  shall  additionally  submit 
therewith  exhibits  which,  in  its 
judgment  establish  a  prima  facie  case 
for  the  relief  requested,  including  a 
summary  of  the  results  of  operations 
under  the  exemption  and  a  forecast  for 
the  year  immediately  following  its 
expiration. 

(b)  Interim  extension  of  exemption 
pending  DOT  action  upon  certificate 
application;  application  therefor.  If  the 
applicant  desires  to  avail  himself  of  the 


provisions  of  the  last  sentence  of  section 
9(b)  of  the  Administrative  Procedure  Act 
(5  U.S.C.  558(c))  he  shall  incorporate  in 
the  application  a  request  for  extension 
of  the  exemption  authorization  pending 
determination  of  the  certificate 
application,  with  a  statement  that  he 
invokes  the  automatic  extension 
provision  of  section  9(b)  of  the 
Administrative  Procedure  Act.  Failure 
on  the  part  of  the  applicant  to 
incorporate  such  a  request  will  be 
construed  as  a  waiver  of  his  rights  under 
the  cited  provision  of  the  Administrative 
Procedure  Act.  (See  S  377.10(c)  of  this 
chapter.)  The  caption  of  the  application 
shall  indicate  whether  or  not  it  asks  for 
both  certificate  authorization  and 
extension  of  the  exemption 
authorization. 

Initiation  of  Route  Proceedings 

S  302.915    Initiation  of  route  proceedinga 
by  DOT  order. 

(a)  Purpose  and  policy.  The  purpose  of 
this  section  is  to  establish  a  proceidure 
for  the  initiation  of  proceedings 
involving  particular  routes  or  geographic 
areas,  in  addition  to  existing  procedures 
under  Subpart  A,  so  that  the  Department 
may  select  the  one  best  suited  to  the 
efficient  and  expeditious  disposition  of 
route  proceedings. 

(b)  Order  instituting  proceedings.  The 
Department  may  initiate  a  route 
proceeding  by  issuing  an  order  of 
investigation  or  an  order  to  show  cause 
which,  respectively,  defines  the  scope  of 
the  issues  in  the  proceeding,  or 
consolidates  pending  applications  and 
proceedings  for  simultaneous  hearing,  or 
institutes  investigations  under  section 
401(g)  or  402(f)  of  the  Act  directed  to  the 
amendment  of  outstanding  certificates 
of  public  convenience  and  necessity  and 
foreign  air  carrier  permits,  and  specifies 
other  matters  included  in  the 
proceeding. 

(c)  Pleadings  in  response  to 
Department  order  instituting 
proceedings.  Any  person  having  a 
substantial  interest  may  respond  to  the 
Department's  order  instituting  a 
proceeding  by  filing  with  the 
Department  a  written  answer,  or  a 
motion  pursuant  to  §  302.12,  or  both, 
within  the  period  of  time  specified  in 
said  order.  Such  answer  or  motion  shall 
set  forth  all  objections  and  proposals 
which  such  persons  may  have  with 
respect  to  the  geographic  scope  of  the 
proceeding  or  the  scope  of  the  issues,  as 
respectively  defined  in  such  order.  Such 
answer  or  motion  shall  be  in  lieu  of 
petitions  for  reconsideration  of  said 
order  under  %  302.37.  Any  such  objection 
or  proposal  which  is  not  set  forth  in  such 
answer  or  motion  shall  be  deemed  to 


have  been  waived.  Any  person  who  fails 
to  file  a  timely  answer  or  motion  in 
response  to  the  Department's  order  shall 
also  be  deemed  to  have  waived  his  right 
to  have  his  own  application 
consolidated  or  contemporaneously 
considered  with  those  falling  within  the 
geographic  scope  of  the  proceeding  or 
the  scope  of  the  issues  therein,  as 
respectively  defined  in  said  order: 
Provided,  however.  That  where  any 
further  order  of  the  Department  adds  to 
the  geographic  scope  of  a  proceeding  or 
the  scope  of  the  issues  therein  beyond 
that  defined  in  the  Department's  order 
instituting  such  proceeding,  failure  to 
file  an  answer  or  motion  addressed  to 
the  Department's  first  order  shall  not 
preclude  the  filing  of  a  petition  under 
§  302.37,  or  of  a  motion  under  S  302.12. 
addressed  exclusively  to  the  additional 
scope  or  issues. 

(d)  Answers  to  motions.  Answers  in 
support  of  or  in  opposition  to  motions  as 
mentioned  in  paragraph  (c)  of  this 
section  may  be  filed  within  seven  (7) 
days  after  service  of  such  motions  or 
within  such  other  period  as  may  be 
specified  in  the  Department's  order. 

Conduct  of  Route  Proceedings 

S  302.930    Evidence  In  route  proceedings. 

Route  authority  not  specifically 
applied  for.  Applicants  for  certificate 
authority  under  section  401  of  the  Act 
may  not  introduce,  in  support  of  awards 
to  them  of  such  authority,  evidence  that 
does  not  support  service  to  the  points, 
routes,  or  areas  specifically  described  in 
their  applications. 

Subpart  J — Rulaa  Appiicabia  to 
Prooaadinga  Involving  Ctiarter  Air 
Carrlara 

§  302.1001    Applicability. 

This  subpart  sets  forth  procedural 
rules  specifically  applicable  to  certain 
proceedings  involving  charter  air 
carriers.  For  information  as  to  other 
applicable  rules,  reference  should  be 
made  to  Subparts  A  and  B  of  this  part 
to  the  Federal  Aviation  Act  of  1958,  as 
amended,  and  to  the  substantive  rules 
and  orders  of  the  Department.  See 
especially  Part  208  of  this  chapter 
(Economic  Regulations).  , 

§302.1002    Definition. 

As  used  in  this  part,  "charter  air 
carrier"  means  a  person  holding 
operating  authority  issued  pursuant  to 
section  401(d)(3)  or  417  of  the  Federal 
Aviation  Act  of  1958,  as  amended. 


f 

Federal  Regiatar  /  Vol.  49.  No.  226  /  Wednesday,  November  21.  1984  /  Propoaed  Rules         46037 


Inunediate  Suspeasion  of  Operating 
Authority 

§3024011    Rulae  governing  proceedinga. 

Proceedings  for  suspension, 
modification  or  revocation  of  a  charter 
air  carrier  certificate  pursuant  to  section 
401(n}(5)  of  the  Act,  or  of  special 
operating  authorizations  issued  pursuant 
to  section  417  of  the  Act,  shall  be 
governed  by  §5  302.1012  to  302.1017  and, 
as  to  matters  not  provided  for  in  said 
sections,  by  Subparts  A  and  B  of  this 
part. 

Nota:  Sees.  302.1012  to  302.1017  do  not 
apply  to  proceedings  for  modification, 
suspension  or  revocation  not  initiated  under, 
or  by  reference  to.  the  provisions  of  section 
401(n)(5)  of  the  Act. 

§302.1012    Order  of  auepenaion. 

In  any  case  in  which  the  Department 
determines  that  the  failure  of  a  charter 
air  carrier  to  comply  with  the  provisions 
of  paragraphs  (q)  or  (r)  of  section  401(n) 
of  the  Act  or  regulations  or  orders  of  the 
Department  thereunder  requires,  in  the 
interest  of  the  rights,  welfare  or  safety  of 
the  public  immediate  suspension  of  such 
carrier's  certificate  or  other  operating 
authority  as  the  case  may  be,  the 
Department  will  issue,  without  notice  or 
hearing,  an  order  of  suspension  which 
will  set  forth: 

(a)  The  duration  of  the  suspension, 
which  initially  will  be  for  not  more  than 
30  days; 

(b)  The  specific  provision  or 
provisions  of  section  401  (q)  or  (r),  or  of 
the  regulations  or  orders  of  the 
Department  thereunder  with  which  the 
carrier  has  failed  to  comply  together 
with  the  manner  of  such  failure; 

(c)  A  determination  that  such  failure 
requires  the  immediate  suspension,  in 
whole  or  in  part  as  the  case  may  be,  of 
the  carrier's  operating  authority  in  the 
interest  of  the  rights,  welfare,  or  safety 
of  the  public; 

(d)  A  statement  that  the  order  shall 
constitute  a  complaint  instituting  a 
formal  economic  proceeding  on  which  a 
hearing  shall  be  held  to  determine 
whether  the  charter  air  carrier's 
operating  authority  should  be  modified, 
suspended  or  revoked; 

(e)  A  statement  as  to  which  attorneys 
of  the  Office  of  the  Assistant  General 
Counsel  for  Aviation  Enforcement  and 
Proceedings  is  to  be  made  a  party  to  the 
proceeding. 

§  302. 101 3    Answer  of  carrier. 

(a)  Time  for  filing,  and  contents. 
Within  7  days  of  service  of  the  order  of 
suspension,  the  carrier  may  file  and 
serve  on  all  parties  an  answer  to  the 
order  of  suspension.  No  objections  or 
affirmative  defenses  not  plainly  raised 


in  the  answer  may  be  raised 
subsequently  in  the  proceeding,  except  if 
based  on  grounds  of  newly  discovered 
evidence  or  supervening  events.  Late 
filing  of  an  answer  shall  be  pennitted 
only  for  good  cause  shown. 

(b)  Failure  to  file  an  answer.  In  case 
of  the  carrier's  failure  to  file  and  serve 
an  answer  to  the  order  within  the  time 
and  in  the  manner  prescribed,  the  right 
to  all  further  procedural  steps  before 
final  decision,  including  hearing,  briefs, 
and  recommended  and  tentative 
decisions,  shall  be  deemed  waived,  and 
the  Department  will  proceed 
immediately  to  disposition  of  the  case. 

§302.1014    Mottona. 

(a)  Motions  for  termination  of 
suspension  and/or  proceeding.  (1)  The 
charter  air  carrier  may  at  any  time  file 
and  serve  on  all  parties  to  the 
proceeding,  a  motion  addressed  to  the 
Department  asking  that  the  suspension 
be  lifted,  on  the  ground  (i)  ttiat 
suspension,  pending  completion  of  the 
proceeding,  is  not  required  in  the 
interest  of  the  rights,  welfare  or  safety  of 
the  public;  or  (ii)  that  the  carrier  has 
come  into  compliance  with  the  provision 
or  provisions  with  which  it  had  failed  to 
comply.  Such  motions  may  be  combined 
with  a  motion  to  terminate  the 
proceeding.  Such  motions  shall  be  made 
in  lieu  of  petitions  for  reconsideration  of 
the  Department's  initial  order,  or  of 
motions  to  dismiss. 

(2)  Motions  made  pursuant  to 
paragraph  (a)(1)  of  this  section  will  be 
submitted  to  the  DOT  decisionmaker  for 
determination.  The  DOT  decisionmaker 
may  grant  motions  for  termination  of 
suspension  in  proper  cases  without 
waiting  for  expiration  of  the  time  for 
answers  but  parties  may  submit 
informal  written  or  telegraphic 
statements  of  position  on  such  motions 
which  will  be  considered  if  received 
prior  to  DOT  action.  Such 
communications  need  not  be  served 
separately  but  shall  be  copied  in  full  in  a 
timely  answer  filed  and  served  pursuant 
to  the  provisions  of  this  part, 

(b)  Motions  directed  to  pleadings.  No 
motion  for  more  definite  statement  shall 
be  made  but  the  substance  thereof  may 
be  stated  in  the  answer.  The 
administrative  law  judge  may  permit  or 
require  a  more  definite  statement  or 
other  amendment  to  any  pleading  at  the 
hearing  upon  just  and  reasonable  terms. 

(c)  Motions  for  extension  of  time. 
Substantial  extensions  of  procedural 
dates  shall  be  granted  only  when 
required  in  the  interest  of  justice,  unless 
the  respondent  air  carrier  stipulates  that 
it  will  refrain  from  operating  the 
suspended  service  until  the 
Department's  adjudication  on  the  merits 


of  the  proceedings  becomes  finil  even 
though  the  Department  has  exhausted 
its  emergency  suspension  power.  The 
filing  of  motions  for  extension  shall  not 
operate  to  excuse  failure  of  timely 
compliance  with  any  procedural 
requirement. 

(d)  Other  motions.  The  provisions  of 
S  302.18  shall  govern  the  above 
mentioned  motions  in  respects  not 
provided  for  in  this  section,  and  shall 
govern  any  other  motions,  except  that 
answers  to  written  motions  shall  be 
filed  and  served  within  5  days  of  service 
of  such  motions. 

§302.1015    Ad«tiontf  auspanekwi. 

Pending  the  completion  of  proceedings 
hereunder,  the  Department  upon  motion 
or  its  own  initiative,  may  further  extend 
the  period  of  suspension  of  the  charter 
carrier's  operating  authority  for  an 
additional  period  or  periods  aggregating 
not  more  than  60  days. 

§302.1010    AcceJarated  hearing. 

The  administrative  law  judge  shall  set 
the  date  of  hearing  not  later  than  15 
days  after  the  issuance  of  the  DOT 
decisionmaker's  suspension  order.  He 
may  postpone  the  date  of  the  hearing,  or 
grant  continuations  of  the  hearing,  only 
to  the  extent  necessary  in  the  interest  of 
justice.  The  administrative  law  judge 
shall  urgently  expedite  the  proceeding 
and  shall  fix  all  procedural  dates  on  the 
basis  of  maximum  acceleration 
consistent  with  justice.  Proposed 
findings  and  conclusions  and  supporting 
reasons  shall  be  stated  orally  on  the 
record.  The  delegation  of  {  302.27(a) 
shall  not  be  applicable  and  the 
administrative  law  judge  shall,  upon 
termination  of  the  hearing,  make  his 
initial  decision  orally  on  the  record. 
Requests  for  a  written  initial  decision 
may  be  granted  on  the  same  condition 
as  substantial  extensions  of  procedural 
dates  (9  302.1014(c)). 

§302.1017    Final  decision. 

The  parties  may  appeal  from  the 
initial  decision  by  filing  with  the 
Department  and  serving  upon  all  other 
parties  a  notice  of  appeal  within  two 
days  after  the  rendering  of  the  initial 
decision  if  it  is  made  orally,  or  the 
service  of  a  written  initial  decision,  as 
the  case  may  be.  No  exceptions  shall  be 
filed  but  within  10  days  of  the  notice  of 
appeal  each  party  may  file  one  brief 
(S  302.31(c))  with  the  Departinent.  The 
DOT  decisionmaker  will  give  three  days' 
notice  of  oral  argument  where  granted. 
If  no  notice  of  appeal  is  filed,  or  if  no 
brief  is  filed  by  the  party  or  parties 
having  filed  a  notice  of  appeal,  within 
the  times  herein  provided,  the  initial 
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decision  shall  without  further 
proceedings  become  the  final  decision  of 
the  Department  Hve  days  after 
expiration  of  the  time  for  filing  notice  of 
appeal  or  brief,  as  the  case  may  be 
unless  the  DOT  decisionmaker  has 
issued  an  order  to  review  upon  his  or 
her  own  initiative. 

Special  Operating  Authorizations 

9302.1020  Applcation  for  apectal 
operating  autttoriiatlon. 

(a)  Any  charter  air  carrier  whose 
certificate  is  currently  effective  may  file 
with  the  Department  an  application  for 
special  operating  authorization  under 
section  417  of  the  Act 

(b)  The  application  shall  identify  the 
pair  of  points  for  which  an  authorization 
to  provide  service  is  requested  and  shall 
contain  a  detailed  statement  of  the  fact, 
relied  upon  to  establish  that  the 
additional  service  is  temporarily 
required  in  the  public  interest  and  can 
be  provided  by  the  applicant. 

(c)  The  application  shall  specify: 

(1)  The  type  of  service  for  wUch 
authority  is  requested  (i.e., 
transportation  of  persons,  property, 
and/or  mail): 

(2)  The  airports  to  be  used: 

(3)  The  number,  type  and  capacity  of 
aircraft  to  be  used: 

(4)  The  proposed  frequency  and  time 
of  flights; 

(5)  The  inclusive  dates  of  the 
proposed  service,  not  to  exceed  a  period 
of  30  days; 

(6)  The  fares  or  rates  to  be  charged; 
and 

(7)  The  names  of  all  air  carriers  (if 
any]  certificated  to  provide  scheduled 
service  at  any  of  the  points  involved. 

(d)  The  application  shall  be 
accompanied  by  a  statement  of 
economic  data  or  other  matters  that  the 
applicant  desires  the  Department  to 
officially  note,  and  affidavits 
establishing  such  other  facts  as  the 
applicant  wishes  the  Department  to  rely 
upon.  The  application  and 
accompanying  statement  shall  be 
verified  by  a  person  or  persons  having 
personal  knowledge  of  the  facts  stated 
therein.  It  shall  comply  with  the  formal 
requirements  of  5§  302.3  and  302.4. 

9302.1021  Fiing  and  servtee  Of 


The  application  shall  be  filed  not  less 
than  30  days  before  the  requested 
effective  date  thereof  unless  good  cause 
for  late  filing  is  shown.  Such 
applications  shall  be  served  upon  all  air 
carriers  certificated  to  provide  service  at 
any  of  the  points  involved,  and  on  such 
other  persons  as  the  Department  may 
require,  and  proof  of  service  shall 


accompany  the  application  as  provided 
in  S  302.& 

9  302.1022    Answer. 

(a)  Any  air  carrier  certificated  to 
provide  service  at  any  of  the  points 
involved  may  file,  and  serve  on  the 
applicant,  an  answer  in  protest  within 

10  days  after  the  filing  of  the  application 
or  within  such  shorter  time  as  the  Board 
may  fix  by  written  or  telegraphic  notice. 

(b)  The  answer  shall  contain  a 
detailed  statement  of  the  facts  relied 
upon  to  controvert  any  pertinent 
allegations  of  the  application  and  shall 
be  accompanied  by  a  statement  of 
economic  data  or  other  matters  that  the 
carrier  desires  the  Department  to 
officially  note,  and  affidavits 
establishing  such  other  facts  as  the 
respondent  wishes  the  Department  to 
rely  upon.  The  answer  shall  be  verified 
by  a  person  or  persons  having  personal 
knowledge  of  the  facts  stated  therein. 

(c)  If  the  opposing  carrier  desires  oral 
argument  it  shall  include  a  request 
therefor  in  its  answer. 

9302.1023  Memoranda  of  interested 
periofii. 

Any  interested  person,  other  than  an 
air  carrier  entitled  to  answer,  may  file  a 
memorandum  in  support  of.  or  in 
opposition  to.  an  application  for  special 
authorization  within  the  time  permitted 
for  the  filing  of  answers.  Such 
memoranda  shall  be  verified  by  persons 
having  personal  knowledge  of  the  facts 
stated  therein. 

9302.1024  Oral  argument 

Requests  for  oral  argimient  shall  be 
filed  no  later  than  three  days  after  the 
date  permitted  for  the  filing  of  answers. 
Oral  argiunent  will  be  granted  only  upon 
a  showing  that  it  will  be  in  the  interest 
of  justice  and  will  not  unduly  delay 
issuance  of  the  special  operating 
authorizations,  taking  into  account  the 
degree  of  emergency  involved. 

9  302.1025    Issuance  of  special 
suttKMization. 

If  the  Department  finds  that  the 
application  is  duly  filed  and  the 
statutory  requirements  are  fulfilled,  it 
may  issue  a  special  operating 
authorization  to  engage  in  air 
transportation  between  the  respective 
points  for  a  period  not  to  exceed  30 
days.  The  Department  will  attach  such 
limitations  and  requirements  to  the 
authorization  as  will  assure  that  the 
service  so  authorized  will  alleviate  the 
insufficiency  which  otherwise  would 
exist  without  significant  diversion  of 
traffic  from  the  holders  of  certificates  for 
the  route. 


9  302.1026    Issuance  of  special 
suttiorization  on  the  Department's  Inttistive. 

The  Department  may,  on  its  own 
initiative,  issue  to  any  charter  air  carrier 
a  special  operating  authorization  in 
accordance  with  S  302.1025. 

9  302.1027    Extension  of  authorization. 

(a)  The  Department  may  extend  a 
special  operating  authorization  for  an 
additional  period  or  periods  aggregating 
not  more  than  60  days  upon  its  own 
initiative  or  upon  the  request  of  the 
charter  air  carrier. 

(b)  A  request  for  extension  shall  be 
filed  not  later  than  15  days  before  the 
expiration  of  the  existing  authorization 
and  shall  set  forth  facts  to  establish  the 
continuing  need  for  the  service,  updating 
the  information  required  by  {  302.1020, 
and  a  description  of  the  services 
actually  performed  pursuant  to  the 
authorization.  It  shall  be  verified  by  a 
person  having  personal  knowledge  of 
the  facts  stated  therein  and  shall  be 
served  updn  all  parties  to  the  original 
authorization  proceeding. 

Note:  Section  417(b)(3]  of  the  Act  provides 
in  effect  that  the  filing  of  an  application  for 
extension  does  not  automatically  extend  the 
authorization.  If  the  Department  has  not 
acted  on  the  application  by  the  time  of 
expiration  of  the  authorization,  operations 
thereunder  must  cease. 

(c)  Any  air  carrier  which  is 
certificated  to  provide  service  at  any  of 
the  points  involved  may  file,  and  serve 
on  the  applicant,  an  answer  in  protest 
within  5  days  after  the  filing  of  the 
request  Such  answers  shall  be  verified 
by  persons  having  personal  knowledge 
of  the  facts  therein. 

(d)  Any  interested  person,  other  than 
an  air  carrier  entitled  to  answer,  may 
file  a  memorandum  in  support  of  or  in 
opposition  to  the  extension.  Such 
memoranda  shall  be  verified  by  persons 
having  personal  knowledge  of  the  facts 
therein. 

Subpart  K-N— [Reserved] 

Subpart  O— Procedure  for  Processing 
Contracts  for  Transportation  of  Mall 
by  Air  in  Foreign  Air  Transportation 

Authority:  Sees.  2.  204.  84  Stat.  772,  72  Stat. 
743:  39  U.S.C.  5402.  49  U.S.C.  1324. 

§  302.1501    Appltcability. 

This  subpart  sets  forth  the  rules 
applicable  to  certain  contractual 
arrangements  between  the  Postal 
Service  and  certificated  air  carriers  for 
the  transportation  of  mail  by  air  entered 
into  pursuant  to  39  U.S.C.  5402(a],  84 
Stat.  772.  Such  contracts  must  be  for  the 
transportation  of  at  least  750  pounds  of 
mail  per  fiight,  and  no  more  than  5 
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percent,  based  on  weight,  of  the 
international  mail  transported  under  any 
such  contract  may  consist  of  letter  mail. 
Any  such  contract  is  required  by  the 
statute  to  be  filed  with  the  Department 
not  later  than  90  days  before  its 
effective  date,  and  unless  the 
Department  disapproves  the  contract 
not  later  than  10  days  prior  to  its 
effective  date,  the  contract 
automatically  becomes  effective. 

9  302.1502    FiHng. 

Any  air  carrier  which  is  a  party  to  a 
contract  to  which  this  subpart  is 
applicable  shall  file  eight  copies  of  the 
contract  in  the  Documentary  Services 
Division,  Department  of  Transportation, 
Washington,  D.C.  20590,  not  later  than 
90  days  before  the  effective  date  of  the 
contract.  A  copy  of  such  contract  shall 
be  served  upon  the  persons  specified  in 
S  302.1504  and  the  certificate  of  service 
shall  specify  the  persons  upon  whom 
service  has  been  made.  One  copy  of 
each  contract  filed  shall  bear  the 
certification  of  the  Secretary  or  other 
duly  authorized  officer  of  the  filing 
carrier  to  the  effect  that  such  copy  is  a 
true  and  complete  copy  of  the  original 
written  instrument  executed  by  the 
parties. 

9  302. 1 503    Explanation  and  dsta 
supporting  the  contract 

Each  contract  filed  pursuant  to  this 
subpart  shall  be  accompanied  by 
economic  data  and  such  other 
information  in  support  of  the  contract 
upon  which  the  filing  air  carrier  intends 
that  the  Department  rely,  including,  in 
cases  where  pertinent: 

(a)  Estimates  of  the  costs  of 
performing  the  contract,  and  an 
explanation  of  the  basis  for  the 
estimates  which  clearly  sets  forth  the 
methodology  involved  in  the  assignment 
of  direct  and  all  allocated  costs  and  the 
investment  related  thereto  (including, 
where  available  and  relevant,  data  as  to 
costs  of  performing  past  contracts  for 
the  transportation  of  mail  by  air]; 

(b)  Estimates  of  the  effect  of  the 
contract  upon  such  carrier's  revenues, 
and  an  explanation  of  the  basis  for  the 
estimates  (including,  where  available 
and  relevant,  data  as  to  effects  upon 
revenues  resulting  from  past  contracts 
for  the  transportation  of  mail  by  air); 
and 

(c)  Estimates  of  the  annual  volume  of 
contract  mail  (weight  and  ton-miles] 
under  the  proposed  contract,  the  nature 
of  such  mail  (letter  mail,  parcel  post 
third  class,  etc.],  together  with  a 
statement  as  to  the  extent  to  which  this 
traffic  is  new  or  diverted  from  existing 
classes  of  air  and  surface  mail  services 


and  the  priority  assigned  to  this  class  of 
mail. 

9  302.1504    Service. 

A  copy  of  each  contract  filed  pursuant 
to  S  302.1502,  and  a  copy  of  all  material 
and  data  filed  pursuant  to  S  302.1503, 
shall  be  served  upon  each  of  the 
following  persons: 

(a]  Each  certified  route  air  carrier,     » 
other  than  the  contracting  carrier,  which 
is  authorized  to  carry  mail  between  any 
pair  of  points  between  which  mail  is  to 
be  transported  pursuant  to  the  contract: 

(b]  Each  commuter  air  carrier  (as 
defined  in  §  298.2  of  Part  298  of  this 
chapter]  which  serves  between  any  pair 
of  points  between  which  mail  is  to  be 
transported  pursuant  to  the  contract: 
and 

(c]  The  Assistant  General  Counsel, 
Transportation,  U.S.  Postal  Service, 
Washington.  D.C.  20260. 

9302.1505    Complslnts. 

Within  15  days  of  the  filing  of  a 
contract  any  interested  person  may  file 
with  the  Department  a  complaint  against 
the  contract  setting  forth  the  basis  for 
such  complaint  and  all  pertinent 
information  in  support  of  same.  A  copy 
of  the  complaint  shall  be  served  upon 
the  air  carrier  filing  the  contract  and 
upon  each  of  the  persons  served  with 
such  contract  pursuant  to  S  302.1504. 

9  302.1506    Answers  to  csnpMnts. 

Answers  to  the  complaint  may  be 
filed  within  10  days  of  the  filing  of  the 
complaint  with  service  being  made  as 
provided  in  S  302.1505. 

9  302.1507    Further  procedures. 

(a]  In  any  case  where  a  complaint  is 
filed,  the  Department  shall  issue  either 
an  order  dismissing  the  complaint  or  an 
order  disapproving  the  contract  or  such 
other  order  as  may  be  appropriate.  Any 
such  order  shall  be  issued  not  later  than 

10  days  prior  to  the  effective  date  of  the 
contract. 

(b)  In  cases  where  no  complaint  is 
filed,  the  Department  may  issue  an  order 
directing  the  partieVio  the  contract  to 
show  cause  why  the  contract  should  not 
be  disapproved,  or  such  other  order  as 
may  be  appropriate.  Unless  otherwise 
specifiectby  the  Department,  written 
answer  to  ihe  order  and  supporting 
document  shall  be  filed  witiiin  10  days 
of  the  date  of  service  of  the  order  to 
show  cause.  A  final  order  containing  the 
Department's  determination  as  to 
whether  the  contract  should  be 
disapproved,  shall  be  issued  not  later 
than  10  days  prior  to  the  effective  date» 
of  the  contract. 


9  302.1508    Petitions  for  reconsideration. 

Except  in  the  case  of  a  Board 
determination  to  disapprove  a  contract, 
no  petitions  for  reconsideration  of  any 
DOT  determination  pursuant  to  this 
subpart  shall  be  entertained. 

Subpart  P— (Reserved] 

Subpart  Q— Expedited  Procedures  for 
Processing  Licensing  Cases 

Authority:  Sees.  204.  401.  402, 1001.  Federal 
Aviation  Act  of  1958,  as  amended  by  Pub.  L 
95-504,  72  Stat  743,-754.  757,  788,  92  Stat. 
1973,  49  U.S.C  1324, 1371, 1372. 1481. 
Administrative  Procedure  Act  5  U.S.C.  551  et 
seq.,  unless  otherwise  noted. 

9  302.1701    AppDcsbility. 

This  subpart  sets  forth  the  rules 
applicable  to  proceedings  on 

(a)  Applications  for  certificates  of 
public  convenience  and  necessity  and 
renewals,  amendments,  modifications, 
suspensions  and  transfers  of  certificates 
under  sections  401(d)(l],  401(d)(2], 
401(d)(3],  401(g],  and  401(h)  of  the  Act 

(b)  Applications  under  section 
401(e](7)(B]  of  the  Act  for  the  removal  or 
modification  of  a  term,  condition,  or 
limitation  attached  to  a  certificate;  and 

(c)  Applications  for  foreign  air  carrier 
permits,  and  renewals,  alterations, 
amendments,  modifications, 
suspensions,  and  transfers  of  such 
permits  under  sections  402(c]  and  402(f] 
of  the  Act. 

9302.1702  Subpart  A  governs. 

Except  as  modified  by  this  Subpart 
the  provisions  of  Subpart  A  of  this  part 
continue  to  apply. 

9302.1703  Filing  of  appllcattons. 

Any  person  may  file  an  application  of 
the  type  described  in  S  302.1701. 
Applications  for  foreign  air  carrier 
permits  shall  be  filed  as  specified  in 
S  211.2  of  this  chapter.  The  Department 
will  publish  in  the  Federal  Register  a 
weekly  list  of  applications  filed  under 
this  subpart. 

930Z1704    Contents  Of  appNcstions. 

(a)  Applications  imder  this  subpart 
(including  applications  filed  under 
9  302.1720(c)  or  conforming  applications 
filed  under  §  302.1720(e)  or  §  302.1730(c)) 
shall  indicate  on  the  cover  page  how  the 
applicant  proposes  that  its  application 
be  processed  (See  9  302.1750). 
Certificate  applications  shall  contain  the 
information  required  by  Part  201  of  this 
chapter  and  foreign  air  carrier  permit 
applications  shall  contain  the 
information  required  by  Part  211  of  this 
chapter.  Applications  shall  also  include: 
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(1)  A  statement  of  economic  data  and 
other  matters  that  the  applicant  desires 
the  Department  to  notice  officially; 

(2)  Written  evidence  establishing  the 
facts  that  the  applicant  relies  on  to 
establish  its  fltness  and  to  show  that  the 
grant  of  the  relief  requested  is  consistent 
with  or  required  by  the  public 
convenience  and  necessity,  or  is  in  the 
public  interest,  as  applicable:  and 

(3)  The  applicant's  opening  argiunent 

(b)  Each  application  shall  be 
accompanied  by  an  Environmental 
Evaluation  in  conformity  with  Parts  312 
and  313  of  this  chapte^  unless  a  waiver 
or  exemption  has  been  granted  under 
{312.& 

(c)  Later  filed  competing  applications 
shall  conform  to  the  base  and  forecast 
yean  used  by  the  original  applicant  and 
need  not  contain  traffic  and  financial 
data  for  markets  for  which  data  have 
already  been  submitted  by  another 
person. 

(d)  Applications  shall  include  a  list  of 
the  names  and  addresses  of  all  persons 
that  have  been  served. 

S  302.1705    Servtoe  of  documents. 

(a)  General  requirements. 

(1)  In  certificate  proceedings  involving 
appUcations  under  section  401(g).  401(h). 
and  401(e)(7)(B]  of  the  Act,  all 
dociunents  filed  before  the  issuance  of 
the  order  establishing  further  procedures 
(S  302.1750)  shall  be  served  on  the 
persons  listed  in  paragraph  (b)  of  this 
section  for  each  point  that  is  actually 
affected  by  the  application,  and  on  any 
other  person  who  has  filed  a  pleading  in 
the  docket 

(2)  In  certificate  proceedings  under 
section  401  of  the  Act  involving  the 
provision  of  cargo-only  air  service 
within  the  States  of  Alaska  or  Hawaii  or 
foreign  air  transportation,  all  docimients 
filed  before  the  issuance  of  the  order 
establishing  further  procedures 

(5  302.1750)  shall  be  served  on  the 
persons  listed  in  paragraph  (b)  of  this 
section  for  each  point  listed  in  the 
carrier's  application  or  certificate,  and 
on  any  other  person  who  has  filed  a 
pleading  in  the  docket. 

(3)  After  the  order  establishing  further 
procedures  under  9  302.1750  has  been 
issued,  documents  need  only  be  served 
on  the  persons  listed  in  the  service  list 
accompanying  the  order. 

(4)  In  foreign  air  carrier  permit 
proceedings  described  m  S  302.1701(c), 
applicants  shall  serve  on  the  persons 
listed  in  paragraph  (b)  of  this  section 
and  the  U.S.  Department  of  State  a 
notice  that  such  application  has  been 
filed  and.  upon  request,  shall  promptly 
provide  those  persons  with  copies  of  the 
actual  documents.  All  later  dociunents 


shall  be  served  on  any  person  that  has 
filed  a  pleading  in  the  docket. 

(b)  Persons  to  be  served  Documents 
shall  be  served  for  each  point  as 
described  in  paragraph  (a)  of  this 
section,  on  the  following  persons: 

(1)  All  air  carriers  certificated  under 
section  401  of  the  Act  and  authorized  to 
engage  in  the  type  of  air  transportation 
(scheduled  or  charter]  applied  for  at  one 
or  more  of  the  points; 

(2)  All  other  air  carriers  operating  at 
least  five  flights  per  week  to  or  from  one 
of  the  points  according  to  the  "Official 
Airline  Guide"; 

(3)  The  aviation  regulatory  agency  of 
the  State,  territory  or  possession  of  the 
United  States  in  which  the  point  is 
located  or,  if  there  is  no  aviation 
regulatory  agency,  the  Governor  or  other 
chief  executive  of  the  State,  territory,  or 
possession: 

(4)  The  mayor  or  other  chief  executive 
of  each  city  involved; 

(5)  The  airport  authority  of  each 
airport  that  the  applicant  proposes  to 
serve;  and 

(6)  In  the  case  of  an  application 
sought  to  be  consolidated,  all  persons 
served  by  the  original  applicant. 

(c)  Additional  service.  The 
Department  may,  in  its  discretion,  order 
additional  service  upon  such  persons  as 
the  facts  of  the  situation  warrant.  Where 
only  notices  are  required,  parties  are 
encouraged  to  serve  copies  of  their 
actual  pleadings  where  feasible. 

(Sees.  204. 40t  MBl.  of  the  Federal  Aviation 
Act  as  amended.  72  Stat.  743.  757.  788,  92 
Stat  1723.  (49  U.S.C.  1324, 1372. 1481). 
Administrative  Procedure  Act  (5  U.S.C.  551 
etseq.) 

9  302.170S    Computation  of  time. 

All  time  periods  prescribed  in  this 
subpart  are  stated  in  terms  of  calendar 
days.  Intermediate  Saturdays.  Sundays 
and  holidays  shall  be  included  in  the 
computation.  In  all  other  respects, 
i  302.16  applies. 

930Z1707    Verification. 

The  facts  asserted  in  any  pleading 
filed  under  this  subpart  shall  be  attested 
to  by  persons  having  knowledge  of  them 
and  this  attestation  shall  be  stated  in  an 
affidavit  in  support  of  the  pleading.  Such 
persons  shall  be  those  who  will  appear 
as  witnesses  to  substantiate  the  facts 
asserted  if  an  oral  hearing  becomes 
necessary. 

9302.1700    Joint  pleading*. 

Parties  having  common  interests  shall, 
to  the  extent  practicable,  arrange  for  the 
joint  preparation  of  pleadings. 

9302.1709    Definition  of  parties. 

Notwithstanding  the  provisions  of 
99  302.14  and  302.15,  any  person  may 


participate  in  proceedings  under  this 
subpart.  Petitions  for  leave  to  intervene 
are  not  required.  Any  person  may 
become  a  party  by  filing  a  pleading  in 
the  docket  before  the  issuance  pf  the 
order  establishing  further  procedures. 

§  302. 1710    Economic  data  and  other  fact*. 

Whenever  economic  data  and  other 
facts  are  provided,  such  information 
shall  include  enough  detail  so  that  final 
results  can  be  obtained,  without  further 
clarification.  Sources,  bases,  and 
methodology  used  in  constructing 
exhibits,  including  any  estimates  or 
judgmentlk,  shall  be  provided. 

9302.1711    Continuances  and  extension* 
of  time. 

The  procedures  described  in  9  302.17 
will  apply  to  proceedings  under  this 
subpart.  The  filing  deadlines  in 
certificate  proceedings  will  be  strictly 
enforced  and  extensions  will  be  granted 
only  in  extraordinary  circumstances. 
Extensions  in  foreign  air  carrier  permit 
cases  will  be  granted  for  good  cause 
shown. 

9  302. 1712    Oral  presentation;  initial  or 
recommended  dedsloa 

(a)  Cases  to  be  decided  on  written 
submissions.  Applications  under  this 
subpart  will  be  decided  on  the  basis  of 
written  submissions  unless  the  DOT 
decisionmaker,  on  petition  or  on  his  or 
her  own  initiative,  determines  that  an 
oral  presentation  or  an  administrative 
law  judge's  decision  is  required, 

(b)  Petitions  for  oral  presentation  or 
fudge's  decision.  Any  party  may  file  a 
petition  for  oral  evidentiary  hearing, 
oral  argument,  an  initial  or 
recommended  decision,  or  any 
combination  of  these.  Petitions  shall 
demonstrate  that  one  or  more  of  the 
criteria  set  forth  in  9  302.1770  are 
applicable  to  the  issues  for  which  an 
oral  presentation  or  judge's  decision  is 
requested.  Such  petitions  shall  be 
supported  by  a  detailed  explanation  of 
the  following: 

(1)  Why  the  evidence  or  argument  to 
be  presented  cannot  be  submitted  in  the 
form  of  written  evidence  or  briefs, 
including  an  estimate  of  the  time 
required  for  the  oral  presentation  and 
the  number  of  witnesses  whom  the 
petitioner  would  present; 

(2)  Which  issues  should  be  examined 
by  an  administrative  law  judge  and  why 
such  issues  should  not  be  presented 
directly  to  the  DOT  decisionmaker  for 
decision;  and 

(3)  If  cross-examination  of  any 
witness  is  desired,  the  name  of  the 
witness,  if  known,  the  subject  matter  of 
the  desired  cross-examination  or  the 
title  or  number  of  the  exhibit  to  be 
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cross-examined,  what  the  petitioner 
expects  to  establish  by  the  cross- 
examination,  and  an  estimate  of  the 
time  needed  for  it. 

(c)  Time  for  filing  petitions.  Petitions 
for  an  oral  hearing,  oral  argument  or  a 
judge's  decision  shall  be  filed  as  soon  as 
practicable,  but  in  no  event  later  than: 
(1)  52  days  after  the  filing  of  the  original 
application  in  proceedings  governed  by 
9  302.1720:  (2)  35  days  after  the  filing  of 
the  original  application  in  proceedings 
governed  by  9  302.1730;  and  (3)  14  days 
after  the  due  date  for  answers  in 
proceedings  governed  by  9  302.1740. 

(d)  Stipulations.  Where  a  stipulation 
of  disputed  facts  would  eliminate  the 
need  for  an  oral  presentation  or  judge's 
decision,  parties  shall  include  in  their 
petitions  an  offer  to  withdraw  the 
request  should  the  stipulation  be  made. 

9302.1713  Preliminary  procedures  for 
rejection  or  deferral  of  nonconforming 
applications. 

Within  21  days  after  the  filing  of  any 
application  under  this  subpart  (including 
an  application  which  is  sought  to  be 
consolidated  or  a  conforming 
application),  the  DOT  decisionmaker 
may,  on  behalf  of  the  Department  (a) 
reject  any  application  that  does  not 
comply  with  this  subpart,  or  (b)  defer 
further  processing  of  the  application 
until  information  necessary  to  process 
the  application  is  submitted. 
Applications  will  not  be  processed,  and 
the  time  periods  contained  in  this 
subpart  shall  not  begin  to  run.  until  the 
application  is  complete.  In  addition,  the 
DOT  decisionmaker  may.  on  behalf  of 
the  Department  defer  action  on  a 
foreign  air  carrier  permit  application  for 
foreign  policy  reasons.  Petitions  for 
review  of  the  staff  action  taken  under 
this  section  may  be  filed  in  accordance 
with  Subpart  C  of  Part  385  of  this 
chapter. 

9302.1720    Procedures  In  certiflcste 


(a)  Applicability.  This  section  applies 
to  the  certificate  cases  described  in 

9  302.1701(a). 

(b)  Notice  on  cover  page.  Applications 
to  which  this  section  applies  shall 
include  a  notice  on  the  cover  page 
stating  that  any  person  that  wishes  to 
support  or  oppose  the  application  must 
file  an  answer  indicating  briefly  that 
person's  position,  and  serve  that  answer 
on  all  persons  served  with  the 
application.  The  notice  shall  also  state 
the  due  date  for  answers. 

(c)  Conforming  applications  or 
motions  to  modify  scope.  Any  person 
may  file  an  application  for  the  same 
authority  as  sought  in  an  application 
filed  under  9  302.1701(a).  Requests  to 


modify  the  issues  to  be  decided  and  to 
consolidate  applications  filed  in  other 
dockets,  shall  be  filed  as  a  "motion  to 
modify  scope."  Motions  and 
applications  under  this  section  shall 
include  economic  data,  other  facts,  and 
any  argument  in  support  of  the  person's 
position  and  must  be  filed  within  28 
days  after  the  original  application  is 
filed. 

(d)  Answers  to  applications.  Any 
person  may  file  an  answer  in  support  of 
or  in  opposition  to  any  application. 
Answers  shall  set  forth  the  basis  for  the 
position  taken,  including  any  economic 
data  or  other  facts  relied  on.  Answers  to 
the  original  application  shall  be  filed 
within  28  days  after  the  filing  of  the 
original  application.  Answers  to 
applications  filed  in  accordance  with 
paragraph  (c)  of  this  section  shall  be 
filed  within  42  days  after  the  filing  of  the 
original  application. 

(e)  Answers  to  motions  to  modify 
scope.  Any  person  may  file  an  answer  to 
a  motion  to  modify  scope  within  42  days 
after  the  filing  of  the  original 
application.  Answers  shall  set  forth  the 
basis  for  the  support  of  or  opposition  to 
the  motion,  including  any  economic  data 
or  other  facts  relied  on.  Answers  may 
argue  that  an  application  should  be 
dismissed.  Answers  may  also  seek  to 
consolidate  an  application  filed  in 
another  docket  if  that  application 
conforms  to  the  scope  of  the  proceeding 
proposed  in  the  motion  to  modify  scope 
and  include  the  information  prescribed 
in  9  302.1704.  Answers  and  applications 
shall  not.  however,  propose  the 
consideration  of  additional  markets. 

(f)  Order  establishing  further 
procedures.  Within  90  days  after  the 
filing  of  the  original  application,  the 
DOT  decisionmaker  will  issue  an  order 
establishing  further  procedures  for 
processing  the  case. 

9302.1730    Procedures  In  restriction 
removal  cases. 

(a)  .Applicability.  This  section  applies 
to  the  certificate  cases  described  in 

9  302.1701(b). 

(b)  Applications.  Each  application  to 
which  this  section  applies  shall  be 
limited  to  a  single  city-pair  market  or  a 
single  restriction  unless  a  waiver  of  this 
requirement  has  first  been  obtained 
under  9  302.1790.  All  restriction  removal 
applications  (including  conforming 
applications  under  paragraph  (c)  of  this 
section]  shall  include  a  notice  on  the 
cover  page  that  any  person  wishing  to 
support  or  oppose  the  application  must 
file  an  answer  briefly  describing  its 
position,  and  serve  a  copy  of  the  answer 
on  all  persons  served  with  the 
application.  The  notice  shall  also  state 
the  due  date  for  answers.  Any 


application  that  does  not  confoim  with 
this  paragraph  will  be  rejected  unless  a 
waiver  has  been  granted  before  the 
application  is  filed. 

(c)  Conforming  applications.  The 
issues  in  any  proceeding  under  this 
section  will  be  limited  to  those  raised  in 
the  original  application.  Motions  to 
modify  the  scope  of  the  proceeding  will 
not  be  entertained.  Any  person  may  file 
an  application  conforming  to  the  scope 
of  the  proceeding  within  14  days  after 
the  filing  of  the  original  application. 
Conforming  applications  are 
automatically  consolidated. 
Nonconforming  applications  will  be 
rejected  under  9  302.1713. 

(d)  Answers  to  applications.  Any 
person  may  file  an  answer  in  support  of 
or  in  opposition  to  any  application. 
Answers  to  the  original  application  shall 
be  filed  within  14  days  after  the  filing  of 
that  application.  Answers  to  conforming 
applications  shall  be  filed  within  28 
days  after  the  filing  of  the  original 
application. 

(e)  Order  establishing  further 
procedures.  Within  60  days  after  the 
filing  of  the  original  application,  the 
DOT  decisionmaker  will  issue  an  order 
establishing  further  procedures  for 
processing  the  case. 

930Z1740    Procedures  In  foreign  air 


(a)  Applicability.  This  section  applies 
to  the  foreign  air  carrier  permit  cases 
described  in  9  302.1701(c). 

(b)  Notice  on  cover  page.  Applications 
to  which  this  section  applies  shall 
include  a  notice  on  the  cover  page 
stating  that  any  person  may  support  or 
oppose  the  application  by  filing  an 
answer  and  serving  a  copy  of  the 
answer  on  all  persons  served  with  the 
application.  The  notice  shall  also  state 
the  due  date  for  answers.  Time  limits 
shall  be  calculated  from  the  date  of 
filing  with  the  Documentary  Services 
Division.  Amendments  to  applications 
will  be  considered  new  applications  for 
the  purpose  of  calculating  the  time 
limitations  of  this  subsection. 

(c)  Answers  to  applications.  Any 
person  may  file  an  answer  in  support  of 
or  in  opposition  to  any  application. 
Answers  shall  be  filed  within  28  days 
after  the  filing  of  the  application  and 
shall  include  any  economic  data,  other 
facts,  and  argument  upon  which  the 
person  relies  to  support  its  position. 

(d)  Executive  departments.  The  views 
of  the  Department  of  State  and  the 
Federal  Aviation  Administration's 
evaluation  of  the  applicant's  operational 
fitness  shall  be  filed  not  later  than  the 
due  date  for  answers  to  applications. 
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[e)  Order  establishing  further 
procedures.  As  soon  as  possible  after 
the  date  that  answers  are  due.  the  DOT 
decisionmaker  will  issue  an  order 
establishing  further  procedures  for 
processing  the  case. 

1302.1750    DiapoaHion  of  appacaUona— 
Orders  astaUiaMng  further  procaduraa. 

(a)  General  requirements.  Within  the 
time  hmits  established  in  S  302.1720(f). 
§  302.1730(e).  or  S  302.1740(e).  as 
applicable,  the  DOT  decisionmaker  will 
issue  an  order  estabhshing  further 
procedures  in  each  case.  The  order  will 
establish  the  scope  of  the  issues  to  be 
considered  and  the  procedures  to  be 
employed,  and  will  indicate  whether  one 
or  more  attorneys  from  the  office  of  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  end  proceedings  %vill 
participate  as  a  party.  With  respect  to 
all  or  any  portion  of  each  application, 
the  DOT  decisionmaker  will  take  one  of 
the  following  actions: 

(1)  Set  the  application  for  oral 
evidentiary  hearing.  In  this  event,  all  of 
the  procedures  set  forth  in  §  S  302.1751 
through  302.1755  will  apply  unless  the 
DOT  decisionmakers  decides  otherwise. 
The  DOT  decisionmaker  may  limit  the 
scope  of  the  issues  to  be  decided  in  an 
oral  evidentiary  hearing.  In  that  event 
the  procedures  set  forth  in  §§  302.1751 
through  302.1755  will  apply  to  the  oral 
evidentiary  hearing  phase  of  the  case, 
and  the  DOT  decisionmaker  will 
indicate  what  procedures  will  be 
employed  in  deciding  the  other  issues  in 
the  case. 

(2)  Dismiss  the  application.  This 
action  constitutes  a  final  DOT  order 
subject  to  judicial  review.  Petitions  for 
reconsideration  of  such  an  order  will  be 
entertained.  This  option  will  not  be  used 
in  restriction  removal  cases  under 

§  302.173a 

(3)  Announce  that  the  Department  has 
begun  to  make  a  determination  with 
respect  to  the  application  under 
simplified  procedures  without  oral 
evidentiary  hearing.  In  this  event,  the 
DOT  decisionmaker  will  indicate  which, 
if  any.  of  the  procedural  steps  set  forth 
in  §§  302.1752  through  302.1756  will  be 
employed.  The  DOT  decisionmaker  may 
also  indicate  that  other  non-oral 
evidentiary  hearing  procedures  will  be 
employed. 

(4)  Announce  that  the  Department  will 
decide  the  case  by  show  cause 
procedures  or  issue  an  Order  to  Show 
Cause  why  the  application  should  not  be 
granted. 

(b)  Additional  evidence.  The  order 
establishing  further  procedures  may 
provide  for  the  fihng  of  additional 
evidence. 


(c)  Petitions  for  reconsideration  of  an 
order  establishing  further  procedures. 
Petitions  for  reconsideration  of  an  order 
establishing  further  procedures  will  not 
be  entertained  except  to  the  extent  that 
the  order  dismissed  all  or  part  of  an 
application.  If  a  petition  for 
reconsideration  results  in  the 
reinstatement  of  all  or  part  of  an 
application,  the  deadline  for  final 
Department  decision  established  in 
§  302.1757  will  be  calculated  from  the 
date  of  the  order  reinstating  the 
application. 

§  302. 1 75 1    Oral  evidentiary  hearing. 

If  the  Department  determines  under 
§  302.1750(a)  that  an  oral  evidentiary 
hearing  should  be  held,  the  application 
or  applications  will  be  set  promptly  for 
oral  hearing  before  an  administrative 
law  judge.  The  issues  will  be  those  set 
forth  in  the  order  establishing  further 
procedures. 

§  302.1752    Briefs  to  ttte  admlnlstrattve  law 


Briefs  to  the  administrative  law  judge 
shall  be  filed  within  the  following 
periods,  as  applicable: 

(a)  14  days  after  the  close  of  the  oral 
evidentiary  hearing  established  under 
§  302.1750(a)(1),  unless  the 
administrative  law  judge  determines 

.  that,  under  the  circumstances  of  the 
case,  briefs  are  not  necessary  or  that  the 
parties  will  require  more  time  to  prepare 
briefs;  or 

(b)  14  days  after  the  filing  of 
additional  evidence  called  for  in  the 
order  establishing  further  procedures  if 
no  oral  evidentiary  hearing  is  called  for. 
unless  the  Department  determines  that 
some  other  period  should  be  allowed. 

§302.1753    Administrattva  law  Judge's 
Initial  or  raoommandad  declalon. 

(a)  In  a  case  that  has  been  set  for  oral 
evidentiary  hearing  under 

S  302.1750(a)(1),  the  administrative  law 
judge  shall  issue  an  initial  or 
recommended  decision  within  150  days 
after  the  issuance  of  the  order 
establishing  further  procedures  unless: 

(1)  The  Department,  having  found 
extraordinary  circumstances,  has  by 
order  delayed  the  initial  or 
recommended  decision  by  a  period  of 
not  more  than  30  days;  or 

(2)  An  applicant  has  failed  to  meet  the 
procedural  schedule  adopted  by  the 
judge  or  the  DOT  decisionmaker.  In  this 
case  the  administrative  law  judge  may, 
by  notice,  extend  the  due  date  for  the 
issuance  of  an  initial  or  recommended 
decision  for  a  period  not  to  exceed  the 
period  of  delay  caused  by  the  applicant. 

(b)  In  a  case  in  which  some  of  the 
issues  have  not  been  set  for  oral  hearing 


ujider  S  302.1750(a)(1),  the 
administrative  law  judge  shall  issue  an 
initial  or  reconmiended  decision  within 
the  time  established  by  the  DOT 
decisionmaker  in  the  order  establishing 
further  procedures,  except  that  that  due 
date  may  be  extended  in  accordance 
with  paragraph  (a)(2]  of  this  section. 

(c)  Unless  exceptions  are  filed  under 
§  302.1754  or  the  DOT  decisionmaker 
issues  an  order  to  review  on  its  own 
initiative,  an  initial  decision  shall 
become  effective  as  the  final  order  of 
DOT  30  days  after  it  is  served.  Where 
exceptions  are  timely  filed  or  the  DOT 
decisionmaker  takes  action  to  review  on 
his  or  her  own  initiative,  the 
effectiveness  of  the  initial  decision  is 
stayed  until  further  order  of  the  DOT 
decisionmaker. 

(d)  In  all  other  respects,  the  provisions 
of  S  302.27  shall  be  applicable. 

§302.1754    Excaptlona  to  administrative 
law  Judge's  Initial  or  recommended 
declaion 

(a)  Time  for  filing.  Within  14  days 
after  ser\'ice  of  any  initial  or 
recommended  decision  of  an 
administrative  law  judge,  any  party  may 
Tile  exceptions  to  the  decision  with  the 
Department. 

(b)  Form  and  content  of  exception. 
Exceptions  shall  comply  with 

S  302.30(b). 

(c)  Effect  of  failure  to  file  timely  and 
adequate  exceptions.  The  provisions  of 
S  302.30(c)  shall  apply. 

(d)  Review  is  automatic.  If  timely  and 
adequate  exceptions  are  filed,  review  of 
the  initial  or  recommended  decision  is 
automatic. 

§302.1755    Briefs  before  the  Department 

The  provisions  of  5  302.31  shall  apply 
to  briefs  to  the  DOT  decisionmaker, 
except  that: 

(a)  In  a  case  in  which  an  initial  or 
recommended  decision  has  been  issued 
and  exceptions  have  been  filed,  any 
party  may  file  a  brief  to  the  DOT 
decisionmaker  in  support  of  or  in 
opposition  to  any  exceptions.  Such 
briefs  shall  be  filed  within  21  days  after 
service  of  the  initial  or  recommended 
decision. 

(b)  In  a  case  in  which  in  initial  or 
recommended  decision  has  been  issued 
and  no  exceptions  have  been  filed, 
briefs  to  the  DOT  decisionmaker  shall 
not  be  filed  unless  the  DOT 
decisionmaker  has  taken  review  on  his 
or  her  own  initiative  and  specifically 
provided  for  the  filing  of  briefs  to  the 
DOT  decisionmaker. 

(c)  In  a  case  in  which  an  initial  or 
recommended  decision  will  not  be 
issued,  briefs  to  the  DOT  decisionmaker 
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may  be  filed  only  if  specifically 
provided  for  in  the  order  establishing 
further  procedures,  and  only  upon  the 
issues  specified  in  that  order.  Such 
briefs  may  be  filed  by  any  party  within 
21  days  after  the  service  date  of  the 
order  establishing  further  procedures, 
unless  that  order  established  a  different 
due  date.  c 

§302.1756    Oral  argument  t)ef ore  the  DOT 
deciatonmakar. 

If  the  order  establishing  further 
procedures  provides  for  an  oral 
argument,  or  if  the  DOT  decisionmaker 
otherwise  decides  to  hear  oral  argument, 
all  parties  will  be  advised  of  the  date 
and  hour  set  for  that  argument  and  the 
amount  of  time  allowed  each  party.  The 
provisions  of  §  302.32(b)  shall  also 
apply. 

§302.1757    niMl  decision  of  the 
DepartnMfit. 

In  addition  to  the  provisions  of 
§  302.36,  the  following  provisions  shall 
apply: 

(a)  In  the  case  of  a  certificate 
application  that  has  been  set  for  oral 
evidentiary  hearing  under 

§  302.1750(a)(1).  DOT  will  issue  its  final 
order  within  90  days  after  the  initial  or 
recommended  decision  is  issued.  If  an 
applicant  has  failed  to  meet  the 
procedural  schedule  established  by  the 
Department,  the  DOT  decisionmaker 
may,  by  notice,  extend  the  date  for  a 
final  decision  for  a  period  equal  to  the 
period  of  delay  caused  by  the  applicant. 

(b)  If  the  DOT  decisionmaker  does  not 
act  in  the  time  period  established  in 
paragraph  (a)  of  this  section  in  the  case 
of  an  application  for  a  certificate  to 
engage  in  foreign  air  transportation,  the 
initial  or  recommended  decision  shall  be 
transmitted  to  the  President  under 
section  801  of  the  Act. 

(c)  In  the  case  of  a  certificate 
application  that  has  been  processed 
under  §  302.1750(a)  (3)  or  (4).  the 
Department  will  issue  its  final  order 
within  180  days  after  the  order 
establishing  further  procedures.  If  an 
applicant  has  failed  to  meet  the 
procedural  schedule  established  by  the 
Department,  the  DOT  decisionmaker 
may,  by  notice,  extend  the  due  date  for 
a  final  decision  for  a  period  equal  to  the 
period  of  delay  caused  by  the  applicant. 

§302.1758    Petitions  for  reconsideration. 

The  provisions  of  §  302.37  shall  apply 
to  petitions  for  reconsideration.  ^ 

§  302.1760    Internal  procedurea. 

(a)  In  deciding  which  of  the 
procedures  set  forth  in  %  302.1750  will  be 
used  for  each  case  under  this  subpart, 
the  DOT  decisionmaker  will  receive  a 
recommendation  from  the  Director, 


Office  of  Aviation  Operations.  That 
recommendation  will  be  coordinated 
with  the  General  Counsel  and  the  Chief  ' 
Administrative  Law  judge,  or  their 
designees.  If  there  is  disagreement  in 
that  group,  separate  recommendations 
will  be  promptly  submitted  to  the  extent 
necessary  to  reflect  their  views. 

(b)  In  deciding  each  case  under  this 
subpart  on  the  merits,  the  DOT  * 

decisionmaker  will  receive  a 
recommendation  from  the  Director, 
Office  of  Aviation  Operations,  and  the 
Assistant  General  Counsel  for 
International  Law.  If  there  is 
disagreement  among  these  employees, 
separate  recommendations  will  be 
promptly  submitted  to  the  extent 
necessary  to  reflect  those  views. 

§  302. 1 770    Criteria  for  use  of  oral 
evidentiary  hearing  procedures  and 
assignment  of  a  case  to  an  administrative 
law  judge. 

The  Department  will  assign 
applications  made  under  §§  302.1701, 
302.1720  (c)  and  (e),  302.1730(c)  and 
302.1740  for  consideration  under  the 
expedited  procedures  of  this  subpart 
and  order  the  record  presented  directly 
to  the  DOT  decisionmaker  for  final 
decision  unless  it  determines  that: 

(a)  Use  of  expedited  procedures  will 
prejudice  a  party; 

(b)  Material  issues  of  decisional  fact 
cannot  adequately  be  resolved  without 
oral  evidentiary  hearing  procedures;  or 

(c)  Assignment  of  an  application  for 
oral  evidentiary  hearing  procedures  or 
an  initial  or  recommended  decision  by 
an  administrative  law  judge  is  otherwise 
required  by  the  public  interest. 

§  302. 1 780  Standards  for  deciding  cases 
In  which  expedited,  simplified  procedures 
are  employed. 

The  standards  employed  in  deciding 
cases  under  S  302.1750(a)(3)  or  (4)  shall 
be  the  same  as  the  standards  applied  in 
cases  decided  under  §  302.1750(a)(1). 
These  are  the  standards  set  forth  in  the 
Federal  Aviation  Act  of  1958,  as 
amended,  as  interpreted  and  expanded 
upon  under  the  Act. 

§302.1790    Wahrera. 

Upon  the  filing  of  a  motion,  the  DOT 
decisionmaker  or  the  Assistant  General 
Counsel  for  International  Law.  as 
appropriate,  may,  on  behalf  of  the 
Department,  grant  such  waivers  from     * 
the  terms  and  limitations  contained  in 
this  subpart  as  it  shall  find  to  be 
consistent  with  the  public  interest  and 
the  proper  dispatch  of  DOTs  business. 
Petitions  for  review  of  the  staff  action 
taken  under  this  section  may  be  filed  in 
accordance  with  Subpart  C  of  Part  385 
of  this  chapter. 


Appendix  A — Index  to  Rules  of 
Practice 

ADEQUACY  OF  SERVICE     {  302.702 

PE1ITIONS. 
ADEQUACY  OF  SERVICE 
PROCEEDINGS 

Action    on    petition    or    { 302.704 
complaint. 

Contents  or  complijint §  302.702 

Contents  of  petition §  302.702 

Hearing {  302.705 

Institution  of §  302.701 

Parties §  302.703 

ADMINISTRATIVE    LAW 
JUDGES 

Actions  after  hearings \  302.27(b) 

Arguments  before §  302.25 

Certification  for  decision..  {  302.22(d) 

Definition S  302.22(a) 

Delegation  of  authority.....  §  302.27(a) 

Exceptions §  302.27(a) 

Interlocutory  matters \  302.27(a) 

Disqualification §  302.22(b) 

Initial  decision 
Answer  in  support  or    $  302.28(b) 
opposition. 

Contents S  302.27(b) 

Effect  of 5  302.27(c) 

Expedited  proce-     §  302.1753 

dures — l.icensing. 
Incorporation    by    ref-     §  302.28(a)(4) 
erence. 

Oral  arguments §  302.28(a)(5) 

Orders  declining     S  302.28(c) 

review. 
Petitions     for    discre-     S  302.28 
tionary  review. 

Scope „..  §  302.27(a) 

Powers {  302.22(c) 

Prehearing  report S  302.23(b) 

Proposed    findings    ancl     §  302.27(b) 

conclusions. 
Recommended  decision....  §  302.27(b)(1) 
Expedited  proce-     §  302.1753 

dures — licensing. 
Termination  of  authority..  {  302.22(c) 
ADMISSIONS 
Enforcement  proceeding...  §  302.212 

Limitation  on  use S  302.212 

AGREEMENTS  (see  Con- 
tracts) 
AMENDMENTS  OF  DOC- 
UMENTS    (see     Docu- 
ments) 
ANSWERS 
Applications  for  certifl-    §  302.1720(d) 

cates. 
Applications  for  exemp-     §  302.406 

tions. 
Applications  for  foreign     \  302.1740(c) 

air  carrier  permits. 
Applications  for  restric-     §  302.1730(d) 

tion  removal. 
Applications  for  special     \  302.1022 
operating      authoriza- 
tion. 
Complaints  against  con-     S  302.1506 
tract     for    transporta- 
tion of  mail  by  air. 
Complaints      concerning     §  302.702 

adequacy  of  service. 
Complaints      requesting    §  302.505 

suspension  of  tariffs. 
Generally §  302.6 
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Motion*,  generally  -», 

Motions  to  consolidate 

Notice  instituting  en- 
forcement proceeding. 

Orders   instituting   route 
proceedings. 
Motions  re  orders  in- 
stituting  route   pro- 
ceedings. 

Orders  suspending  oper- 
ating authorization  of 
charter  carriers. 

Petitions  for  discretion- 
ary review. 

Petitions  for  rinal  mail 
rates. 

Petitions  for  intervention.. 

Petitions  for  reconsider- 
ation. 

Petitions  for  rale  making.. 
APPEALS 

Initial  deciston  suspend- 
ing charter  air  carri- 
ers' operating  author- 
ity. 

Law  ludge's  ruling 

APPEARANCES 

Generally 

Application  for  admis- 
sion to  practice  un- 
necessary. 
Copy  of  transcript-.™.... 
Retention  of  counsel 

Economic      enforcement 
proceedings. 
APPUCATIONS 

Admission    to    practice 
unnecessary. 
Suspension  from  prac- 
ticing before  DOT. 

Amendment..- 

Certificate  authority  lo 
replace  fixed-lerm 

route       authorizations 
granted  by  exemption. 

Consolidation  _ 

Exemptions „ 

Exemptions,  emergency.... 

Expedited    procedures — 
licensing. 
ARGUMENT 

Before  Law  Judge 

Oral    {See    Oral    Argu- 
ment). 
ATTENDANCE  FEES 

AND  MILEAGE. 

ATTORNEYS 

BRIEFS 

Accompanying  motions 
or  answers 

Before  DOT  decision- 
makers. 

Before  Law  |udge 

Expedited  procedures — 
licensing. 

Failure  to  restate  objec- 
tions. 

Filing  time 

Formal  spedficatiaas  of 
briefs. 

Importance  of  thorough 
brief  on  appeal. 


S  302.18(c) 
S  302.12(c) 
§§302.207. 

302.208 
§  302.915(c) 

S  302.915(d) 


§  302.1013 

§  302.28(b) 

§302.303 

§  3t)2.15(c)(3) 
§  302.37a 

§302.38 

§  302.1017 

§302.18(0 

§302.11 
§  3Q2.11(a) 


§  302.11(c) 
§  3Q2.11(b) 
§302.214 


§302.11(8) 

§  302.11(a) 

§302.5 
§302.900 


§302.12 
§§30^401-405 
§  302.410(b).  (c) 
§§302.1703- 
1704.  302.1750 

§302.25 

§302.21 

§  302.11(a).  (b) 

§  302.18(d) 

§  302.31 

§302.26 
§§302.1752. 

30^1755 
§  302.31(b) 

§  302.31(a) 
§  302.31(c) 

§  302.31(b) 


CERTIFICATE  CASES 
Expedited    procedures 
licensing. 

CERTIFICATION 

Documents 

Record 


§  302.1720 


§  302.4(b) 
§  302.22(d).  27. 
29 


I  302.1015 
1  302.1017 


302.1017 
302.1014(a) 

302.1014(a) 

302.1012 
302.1016 
302.1013 
302.1011 

302.2 

302.206(a) 

302.13 

302.13 

§  302.700-705 
302.1505 

§  302.200-204 

302.13 

§  302.501-506 

§302.505-508 

302.16 

302.1706 

302.12 

302.12(c) 
302.210(a) 

302.12(b) 
302.12(a) 
302.12(d) 


i§  302.1501- 

1508 
S§  302.1505- 

1507 

302.1503 

:  302.1503 

1  302.1502 
302.1508 

302.1504 

S§  302.1753- 
1754.  302.1757 
302.36 


Recommended 

Exceptions  to 

Suspension     of    charter 

air  carrier's  operating 

authority. 
Tentative 

Exceptions  to - 

DEnNITIONS 
Administrative  law 

judge. 

Initial  decision 

Official  responsibility . 


Private  communication 

Charter  air  carrier 

DELEGATION     OF     AU- 
THORITY. 

DEPOSITIONS 
Application  by  party  for... 
Criteria     for     order     to 

issue. 
Evidential  status 


Objections  to  questions.... 
Subscription  by  witness ... 

Who  may  order 

Written  interrogatories 

DISCRETIONARY 
REVIEW 
Initial  decisions 

Answers  in  opposition 
or  support. 

Formal  requirements 

Grounds  for 

Orders  declining 

review. 

Oral  arguments 

Petitions  for 

Review  proceedings 

DISSOLU'nON     OF     EN- 
FORCEMENT ACTION. 
DOCUMENTS 
Amendments 

I^ove  of  Department 

Timing  of 

Answers  [see  Answers).... 

Briefs 

Date  of 

Dismissal 

Incorrect  contents 

Power  of  Department.... 

Exhibits 

Expedited    procedures — 

licensing. 
Filing 

Address 

Date.- 

Improper  filing 

General  requirements 

Contents 

Designation  of  person 
to  receive  service. 

Signatures 

Memoranda    of   opposi- 
tion or  support. 

Number  of  copies 

Objections  to  public  dis- 
closure. 

Partial  relevance  of 

Presented   at   oral  argu- 
ment. 
Proof  of _ 


302.27(b)(1) 

302.30 

302.1017 


302.29 
302.30 

302.22(a) 

302.27(a) 

302.14 

302.2(a) 

302.1002 

302.27 


302.20(b) 
302.20(a) 

§  302.20(d). 
302.20(h) 
302.2(d) 
302.20(e) 
302.20(e) 
302^  f) 


302.28 
302.28(b) 

302.28(a)(3) 
302.28(a)(2) 
302.28(c) 

302.28(a)(5) 
302.28(a)(1) 
302.28(d) 
302.218 


302.5 
302.5 
302.S 

302.3(b) 

302.8(b) 

302.5 

302.5 

302.5 

302.4(0.  (g) 

302.1705 

302.3 

302.3(a) 

302.3(a) 

302.4e 

302.4 

302.4(a) 

302.4(c) 

302.4(b) 
302.6(c) 

302.3(c) 
302.39(b) 

302.24(h) 
302.32(b) 

§  302.8(e) 
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Receipt  after  hearing 

Responsive 

Retention 

Service 

By  DOT 

By  Parties 

Persons     eligible     for 
service. 

Procedures 

Where 

Specifications 

Printed 

Reproductions 

Typewritten 

Table  of  contents 

Unauthorized 

ENFORCEMENT         PRO- 
CEEDINGS     ' 
Complaints 

Formal 

Informal 

Insufficiency  of 

Third  party 

Generally 

Evidence 

Burden     of    going     for- 
ward— hearings   on    a 

change  in  a  rate.  fare. 

or  charge. 

Exhibits 

Generally 

Objections  to 

Offers  of  proof 

Official  notice 

Previous  violations 

Route  proceedings 

EXAMINERS  [See  Admin- 
istrative Law  Judges) 
EXCEPTIONS 
Expedited    procedures — 

licensing. 

Law  Judge's  rulings 

Recommended  decisions .. 
Request    for   oral    argu- 
ment. 

Tentative  decisions 

Waiver 

EXEMPTION— RENEWAL 
OF  nXED  TERM 
ROUTE 

Authorizations 

EXEMPTION      PROCEED- 
INGS 
Application 

Answers  to 

Contents  of 

Filing  of 

Incomplete 

Posting  of 

Service  of 

Reply  to  answer 

Emergencies 

Exemption  on  DOTs  ini- 
tiative. 
Hearing  request 

Applicant 

Opponent 

EXHIBITS 

Generally 

Records    in    other    pro- 
ceedings. 
EXPEDITED  PROCE- 

DURES FOR  PROCESS- 
ING UCENSING  CASES. 


§  302.24(j) 

§302.6 

§302.7 

§302.8 

§  302.8(a)(1) 

§  302.8(a)(2) 

§  302.8(c) 

§  302.8(b) 
§  302.8(d) 

§  302.3(b)(2) 
§  302.3(b)(3) 
§  302.3(b)(1) 
§  302.3(d) 
§  302.4(f) 


§302.201 
§302.200 
§302.203 
§  302.204 
§§  302.200-217 

§302.506 


§  302.24(f).  (g) 
§  302.24(b) 
§  302.24(c) 
§  302.24(e) 
§  302.24(m) 
§  302.216 
§  302.930 


§  302.1754 

§  302.24(d) 
§302.30 
§  302.32 

§302.30 
§  302.33 


§302.909 


§302.406 
§  302.402 
§302.401 
§  302.405 
§  302.404 
§  302.403 
§  302.407 
§  302.410 
§302.409 

§302.408 
§  302.408 
§  302.408 

§  302.24(f) 
§  302.24(i) 

§§302.1701- 
1790 


FARES  [See  Rates.  Fares. 

and  Charges) 
FIUNG   OF  CONTRACTS 

OR  AGREEMENTS  RE- 
QUIRING 
FIUNG  OF  DOCUMENTS ... 
FINAL  MAIL  RATE  PRO- 
CEEDINGS 

Evidence _... 

Failure  to  raise  timely 
material  issue  of  fact. 

Institution  of 

Participation      by      non 
-party  persons. 

Prehearing      conference 
and  hearing. 
FOREIGN   AIR    CARRIER 

PERMIT  CASES 

Expedited   procedures — 
licensing. 
HEARINGS 

Accelerated,  on  suspen- 
sion of  charter  carri- 
ers' operating  author- 
ity. 

Adequacy  of  service 

Argument  before  Law 
Judge. 

Change  in  rate.  fare,  or 
charge. 

Consolidated  [see  Con- 
solidation of  Proceed- 
ings). 

Designation  of  docu- 
ments of  partial  rel- 
evance. 

Enforcement  proceed- 
ings. 

Evidence 

Expedited  procedures — 
licensing. 

Expedition  of 

Generally 

Intervention 

Notice 

Offers  of  proof 

Official  notice  of  facts 
in  certain  documents. 

Participation  by  non 
parties. 

Proposed  findings  and 
conclusions  of  party. 

Receipt  of  documents 
after  hearing. 

Records  in  other  pro- 
ceedings. 

Request  for.  on  applica- 
tion for  exemption. 

Request  for  eVpedition 

Shortened  procedure 

Transcripts 

INFORMAL   MAIL   RATE 

CONFERENCE 

Commencement  of 

Conditions  upon  partici- 
pation. 

Compliance  report 

Confidentiality 

Signed  statement 

Data  available  to  post 
office. 

Effect  of  conference 
agreements. 

Information  furnished 
by  carrier. 


§302.3 


§302.308 
§302.306 

§302.303 
§302.302 

§302.307 


§  302.1740 
§  302.1016 


§  302.705 
§302.25 

§302.506 


§  302.24(h) 

§  302.213 

§  302.24(b).  (c) 
§  302.1751 , 

§  302.14(a)    ' 
§302.24 
§302.15 
§  302.24(a) 
§  302.24(e) 
§  302.24(m) 

§  302.14(b) 

§302.26 

§  302.24(j] 

§  302.24(i) 

§302.408 

§  302.14(a) 

§  302.35 

§  302.24(k)(l) 

§  302.321 
§  302.314 

§  302.314(d) 
§  302.314(a) 
§  302.314(b) 
§  302.317 

§  302.319 

§  302.315 


Participants. - 

Post  conference  proce- 
dure. 

Release  from  certain  ob- 
ligations. 

Scope 

Staff  analysis  of  data 

Termination  of 


§302.313 
§  302.318 

§302.320 

§  302.312 
§  302.316 
§302.321 


INITIAL    DECISION    [See 
Administrative  Law 

Judge;  Decisions) 

INTERROGATORIES  [See 

Depositions) 
INTERVENTION 

Generally „. 

JOINDER        OF        COM- 
PLAINTS     OR      COM- 
PLAINANTS. 
JOINT  PLEADINGS 
Expedited    procedures — 
licensing. 
LAW  JUDGE  [See  Admin- 
istrative Law  Judge) 
LOCAL  SERVICE  CARRI- 
ER 

Method  for  costing  pro- 
posed changes  in  au- 
thorized operations. 
Aircraft     depreciation 

expense. 
Aircraft  operating  ex- 
pense. 

Compilation 

Determination  of  ex- 
pense involved  in 
proposed  operation 
change. 
Prescribed  cost  esti- 
mates. 
Return  on  investment 
and  tax  allowance. 

Servicing  expense 

MAIU         TRANSPORTA- 
TION BY  AIR  [See  Con- 
tracts) 
MAIL    RATE    PROCEED- 
INGS. 
MEMORANDA  CON- 

CERNING APPUCA- 
TIONS BY  CHARTER 
CARRIERS  FOR  SPE- 
CIAL OPERATING  AU- 
THORIZ.\TION. 
MEMORANDA  PERMIT- 
TED BY  STATUTE  AS 
RESPONSIVE  DOCU- 
MENTS. 

MILEAGE  FEES.. 

MODIFICATION   OF   EN- 
FORCEMENT ACTION. 
MOTIONS  [See  also  Peti- 
tions) 

Answers  to 

Appeals  from  rulings  of 
law  judges.  . 

Briefs _ 

Consolidation     of     pro- 
ceedings. 
Continuances     and    ex- 
tension of  time. 

Disposition  of 

Effect  of  pendency 

Expedition  of  case 


(302.15 
§302.13 


§  302.1708 


§§302.1101- 
1109 

§302.1106 

§302.1104 

§  302.1109 
§302.1103 


§302.1102 
§302.1107 
§  302.1105 

§§302.300-321 
§302.1023 


§  302.6(a) 


§302.21 
§  302.218 


§  302.18(c) 
§  302.18(f) 

§  302.18(d) 
§  302.12 

§302.17 

§  302.18(e) 
§  302.18(g) 
§  302.14(a) 
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For  suspension  of  oper- 
ating authority  pen- 
dente lite. 

For  modification  or  dis- 
solution of  orders. 

Form  and  contents 

Generally _„.„...„...„. 

Oral  arguments 

Route  proceedings,  initi- 
ation of. 

Substitution  of  parties 

Charter  air  carrier 

Extension  of  time 

Termination  of  sus- 
pension of  operating 
authorization. 

To  correct  transcripts 

To  dismiss  third  party 
complaint. 

To  disqualify  DOT  em- 
ployee. 

To  file  unauthorized 
documents. 

To  quash  or  modify  sub- 
pena. 

To  whom  motions  ad- 
dressed. 

To  withhold  information 
from  public  disclosure. 
NOTICE 
OBJECTION    TO    PUBUC 

DISCLOSURE     OF    IN- 
FORMATION. 

OFFERS  OF  PROOF 

OFFICIAL  NOTICE 

ORAL  ARGUMENTS      ° 

Before  DOT  decision- 
makers. 

Filing  of  requests 

Request  for  leave ...» 

Rules  on  documentary 
evidence. 

Before  Law  Judges _ 

Expedited  procedures — 
licensing. 

Discretionary  review ._ 

Waivers „ 

ORI»RS 

Declining  review  of  ini- 
tial decisions. 

Rnal _ 

Instituting  route  pro- 
ceedings. 

Instituting  investigation 
of  rates,  fares,  and 
charges. 

Show  cause — mail  rate 
proceedings. 

Answer 

Non  party  memoran- 
dum. 

Notice  of  objection 

PARTIES 

Adequacy  of  service 
proceedings. 

Appearances  of 

Defined 

Enforcement  proceed- 
ings. 

Expedited  procedures — 
licensing. 

Mail  rate  proceedings 

Substitution  of 

PETITIONS 

Adequacy  of  service..- 


302.217 


302.218 

302.18(b) 
302.18 
302.18(d) 
302.915(c) 

302.10 
302.1014 
302.1014(c) 
302.1014 


302.24(1) 
302.204 

302.18(a-l) 

302.4(f) 

302.19(f) 

302.18(a) 

302.39(b).  (e), 
(f) 

302.39 


302.24(e) 
a02.24(m) 

302.32 

302.32(a) 
302.32(a) 
302.32(b) 

302.25 
302.1756 

302.28(a)(5) 
302.33 

302.28(c) 

302.36 
302.915(b) 

302.504 


302.304 

302.305(b) 
302.305(c) 

302.305(a) 

S  302.700-705 

302.11 

302.9 

302.210 

302.1709 

302.301 
302.10 

1302.702 


Determination  of  rates, 
fares,  or  charges  con- 
tents. 

Dismissal 

Service 

Discretionary  review  of 
initial  decision. 
Waiver 

Informal  mail  rate  con- 
ference. 

Institution  of  mail  rate 
proceedings. 

Answers 

Contents 

Review  of  entire  rate 
making  unit 

Intervention 

Reconsideration 

Contents 

Expedited  procedures — 
licensing. 

Filing  Time „ 

Repetitive 

Rulemaking 

Informal  mail  rate  con- 
ference. 

Institution  of  mail  rate 
proceedings. 

Answers 

Contents 

Review  of  entire  rate 
making  unit. 

Intervention 

Local    service    certifi- 
cate. 
Trunkline  certificate 

Reconsideration 

Contents 

Filing  time 

Local    service    certifi- 
cates. 

Repetitive 

Trunkline  certificates .... 

Rulemaking 

PREHEARING     CONFER- 
ENCE. 

Economic  enforcement 
proceeding. 

Purpose 

Report  of  ....__...„. „ 

Scope 

PROCEEDINGS 

Adequacy  of  service 

Consolidation  of  [See 
Consolidation)  Con- 
temporaneous Consid- 
eration [See  Consoli- 
dation). 

Economic  enforcement 

Exemption 

Expedited    procedures — 

licensing. 

Mail  rate 

Rates,        fares.        and 

charges. 

Route 

Charter 


i  302.502(a) 


302.503 

302.502(b) 

302.28 

302.33 
302.320 

302.303 

302.303(d) 
302.303(a) 
302.303(b) 

302.15(c) 
302.37 
302.37(b) 
302.1758 

302.37(a) 
302.37(c) 
302.38 
302.320 

302.303 

302.303(d) 
302.303(a) 
302.303(b) 

302.15(c) 
302.1308 

302.1408 

302.37 

302.37(b] 

302.37(a) 

302.1315(d) 

302.37(c) 
302.1415(d) 
302.38 
302.23 

302.211 

302.23(a) 
302.23(b) 
302.23(a) 

SS  302.700-705 


PROTESTS  PERMITTED 
BY  STATUTE  AS  RE- 
SPONSIVE DOCU- 
MENTS. 


SS  302.200-217 
SS  302.400-410 
SS  302.1701- 

1790 
SS  302.300-321 
SS  302.500-508 

SS  302.901-930 
SS  302.1001- 

1027 
S  302.e(a) 


PUBUC  DISCLOSURE  OF 
INFORMATION 

Generally 

Objection  to 

By  government 

Documents 

In    proceeding   before 
DOT. 

Oral  testimony 

Answer 

Failure  to  answer 

Informal  mail  rate  con- 
ference. 
Institution   of  mail   rate 

proceedings. 

Answers » 

Contents 

Review  of  entire  rate 
making  unit. 

Intervention 

Reconsideration 

Contents 

Filing  time 

Repetitive 

Rule  making 

RATES.      FARES,      AND 
CHARGES- 
PROCEEDINGS 
Burden     of     presenting 

evidence. 

Institution  of 

Order  of  investigation 

Petition 

Contents 

Dismissed 

Service 

Suspension  of  tariffs 

Answers 

Complaints 

Time  for  filing  complaint.. 
RECOMMENDED      DECI- 
SIONS [See  Decisions) 
RECONSIDERATION,  RE- 
HEARING,      REARGU- 
MENT 

[See  Petitions  for  Recon- 
sideration). 
RECORD.         CERTIFICA- 
TION. 

REGULATIONS- 
EFFECTS    OF   REPEAL, 
ETC. 

In  Enforcement  Proceed- 
ings. 
REPUES 

Answers  generally 

Answers  to  applications 

for  exemptions. 
Answers      to      motions 

generally. 
Restrictions,  removal  of.... 
Answers  to  petitions  for 
enforcement. 
REVIEW   [See  Discretion- 
ary Review) 
ROUTE  PROCEEDINGS 
ELxpedited  procedures 


S  302.39(b) 

S  302.39(d) 
S  302.39(b) 
S  302.39(g) 

S  302.39(c) 
S  302.207 
S  302.302.206 
S  302.320 

S  302.303 

S  302.303(d) 
S  302.303(a) 
S  302.303(b) 

S  302.15(c) 
S  302.37 
8  302.37(b) 
S  302.37(a) 
S  302.37(c) 
S  302.38 


S  302.506 


$302 
S302 
S302 
S302 
S302 
S302 
S302 
S302 
S302 
S302 


501 

504 

501 

502(a) 

503 

502(b) 

505 

505 

505 

508 


Evidence 

Institution       by       DQT 
order. 

RULEMAKING  PETI- 

TIONS. 

SAVING  CLAUSE 


SS  302.22(d). 
302.27(a). 
302.29(a) 


S  302.40 


S  302.6(b) 
S  302.407 

S  302.18(c) 

S  302.1730 
S  302.200 


SS  302.1701- 

1790 
S  302.930 
S  302.915 

S  302.38 

S  302.40 
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SERVICE 

Generally S  302.8 

SETTLEMENT  OFFERS  ' 
Enforcement       proceed-     S  302.215 
ings. 

Public  disclosure $  302.215(b) 

SHORTENED  PROCE-     S  302.35 

DURE. 
SHOW     CAUSE    ORDER 

[See  Orders) 
SPECIAL         OPERATING 
AUTHORIZATION     OF 
CHARTER  AIR  CARRI- 
ERS 

Answer „ S  302.1022 

Application S  302.1020(b), 

(c),  (d) 
Economic     data     state-    S  302.1020(d) 
ment. 

Issuance  of S  302.1025 

Extension  of S  302.1027 

On  DOTs  initiative S  302.1026 

Memoranda    of   inter-    S  302.1023 
ested  persons. 

Oral  argument S  302.1024 

STANDARDIZED  SS  302.1101- 

METHOD    FOR    COST-        1109 
ING  PROPOSED 

CHANGES       IN       AU- 
THORIZED OPER- 
ATIONS    OF     LOCAL 
SERVICE  CARRIERS. 
SUBPENAS 

Easy  availability  of. S  302.19(d) 

For  DOT  employees S  302.19(g) 

For  documentary  of  tan-    S  302.19(c) 

gible  evidence. 
For     documentary     evi-     S  302.19(g) 
dence  in  possession  of 
DOT  or  employees. 
Irrelevant   or   unreason-     S  302.19(d) 
able. 

Issued  by  Law  Judge S  302.19(e] 

Motion     to    modify    or    S  302.19|f) 

quash. 
Oral  application  for  wit-    S  302.19(b) 

ness. 
Review    by    DOT    deci-     S  302.19  (f).  (g) 
sionmaker. 

Service  of S  302.19(f) 

Staying  of S  302.19(f) 

SUSPENSION   OF   PRAC-     S  302.11(a) 

TICE  BEFORE  DOT. 
TARIFFS 
Complaints      requesting     S  302.505 
suspension. 
TEMPORARY  RATE  PRO-     S  302.310 
CEEDINGS. 

Fixing      of      temporary    $  302.310(a) 
rates  of  compensation 
by  Postmaster  Gener- 
al 
Temporary  service  mail     S  302.310(b) 
rates. 
TENTATIVE    DECISIONS 

[See  Decisions) 
TERMINOLOGY  UTI-     S  302.2 

UZED. 
TESTIMONY     [See     Wit- 
nesses) 
TIME 
Computation  of 

Generally S  ^02.16 

Tariff  complainU S  302.508 

Continuances  of..-~~.....«-  |  302.17 


Expedited    procedures — 
licensing. 

Extensions  of 

VERinCATION 

Expedited    procedures — 
licensing. 
WAIVERS     OF     PROCE- 
DURAL STEPS 

Briefs 

Discretionary  review  of 
initial  decisions. 

Exceptions    "to     recom- 
mended decisions. 

Exceptions   to   tentative 
decisions. 

Expedited    procedures — 
licensing. 

Filing  of  proposed  find- 
ings and  conclusions. 

Oral  arguments 

WITNESSES 

Attendance     fees     and 
mileage. 

Cross-examination       by 
nonparties. 

Depositions 

Objections  to  public  dis- 
closure of  testimony. 

Subpenas 

VIOLATIONS- 
EVIDENTIAL     STATUS 

IN  ENFORCEMENT 

PROCEEDINGS. 


SS  302.1706, 

302.1711 
S  302.17 

S  302.1707 


S  302.33 
S  302.33 

S  302.33 

S  302.33 

S  302.1790 

S  302.33 

S  302.33 

S  302.21 

S  302.14(b) 

S  302.20 
S  302.39(c) 

S  302.19 
S  302.216 


PART  305— RULES  OF  PRACTICE  IN 
INFORMAL  NONPUBUC 
INVESTIGATIONS 

Sec. 

305.1  Applicability. 

305.2  Definition. 
305.3-305.4     (Reserved) 

305.5  Initiation  of  investigation. 

305.6  Appearance  of  witnesses. 

305.7  Issuance  of  investigation  subpenas.   ' 

305.8  [Reserved] 

305.9  Rights  of  witnesses. 

305.10  Nonpublic  character  of  proceedings. 

305.11  Procedures  after  investigation. 

305.12  Motions  to  quash  or  modify  an 
investigation  subpena. 

Authority:  Sees.  202.  204.  411,  415. 1001, 
1002. 1004, 1007,  Pub.  L.  85-728,  as  amended; 
72  Stat.  742.  743,  770.  771,  788.  792,  796  (49 
U.S.C.  1322. 1324. 1381. 1385. 1481. 1482. 1484. 
1487;  5  U.S.C.  555.  556). 

S  30S.1    Appllcabinty. 

The  provisions  of  this  part  shall 
govern  informal  nonpublic 
investigations,  as  distinguished  from 
formal  investigations  and  adjudicatory 
proceedings,  undertaken  by  the  ORice  of 
the  Assistant  General  Counsel  for 
Aviation  Enforcement  and  Proceedings 
with  a  view  to  obtaining  information 
from  any  person.  While  the  Department 
seeks  and  encourages  voluntary 
cooperation  and  believes  that  it  is  in  the 
best  interest  of  all  parties  concerned,  it 
will  utilize  the  procedures  provided  by 
this  part  to  compel  the  disclosure  of 


information  by  any  person  where  DOT 
wishes  to  determine  whether  such 
person,  or  any  other  person,  has  been  or 
is  violating  any  provisions  of  Title  IV  or 
secHons  101(3),  1002. 1003,  or  1108(b)  of 
the  Act.  or  any  rule,  regulation,  order, 
certificate,  permit,  or  letter  or 
registration  issued  pursuant  thereto  by 
DOT  and  when  the  information  appears 
to  be  relevant  to  the  matter  under 
investigation.  This  part  shall  not  apply 
to  employees  or  records  of  other 
agencies  of  the  United  States 
Government,  the  District  of  Columbia,  or 
the  several  States  and  their  political 
subdivisions. 

§305.2    Definition. 

For  the  purpose  of,  and  as  used  in  this 
part,  the  term  "investigation"  means  a 
non-adjudicatory,  informal  nonpublic 
investigation  for  the  purpose  of 
determining  whether  formal 
enforcement  action  should  be  instituted 
with  respect  to  alleged  violations  of  law. 

§§305.»-305^    [fteMTvad] 

S  305.5    Initiation  of  InvMtlgation. 

An  investigation  may  be  initiated  by 
order  of  the  Department.  Attorneys  of 
the  Office  of  the  Assistant  General 
Counsel  for  Aviation  Enforcement  and 
Proceedings  shall  conduct  such 
investigations  pursuant  to  the  provisions 
of  this  part  and  they  shall  be  designated 
Investigation  Attorneys.  Investigation 
Attorneys  and  administrative  law 
judges  and  the  DOT  decisionmaker  are 
hereby  authorized  to  exercise  and 
perform  their  duties  and  functions  under 
this  part  in  accordance  with  the 
provisions  of  the  Act  and  the  rules  and 
regulations  of  the  Department. 

S  30S.6    App— rmce  of  wttnosaaa. 

Witnesses  may  be  required  to  appear 
before  any  administrative  law  judge  for 
the  purpose  of  receiving  their  testimony 
or  receiving  from  them  documents  or 
other  data  relating  to  any  subject  under 
investigation.  Such  testimony  shall  be 
mechanically  or  stenographically 
recorded,  and  a  transcript  thereof  shall 
be  made  and  incorporated  in  the  record 
of  the  investigation. 

S  305.7    iMuanca  of  invastigation 
•ubpenaa. 

(a)  Upon  request  of  the  Deputy 
General  Counsel,  the  DOT 
decisionmaker,  the  chief  administrative 
law  judge  or  the  administrative  law 
judge  designated  to  preside  at  the 
reception  of  evidence,  may  issue  a 
subpena  directing  the  person  named 
therein  to  appear  before  a  designated 
administrative  law  judge  at  a  designated 
time  and  place  to  testify  or  to  produce 
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documentary  evidence  relating  to  any 
matter  under  investigation,  or  both.  Each 
such  subpena  shall  briefly  advise  the 
person  required  to  testify  or  submit 
documentary  evidence  of  the  purpose 
and  scope  of  the  investigation,  and  a 
copy  of  the  order  initiating  the 
investigation  shall  be  attached  to  the 
subpena. 

(b)  Witnesses  subpenaed  to  appear 
shall  be  paid  the  fees  and  mileage 
prescribed  in  S  302^  of  the  Rules  of 
Practice  (14  CFR  302^).  Service  of  such 
subpenas  shall  be  made  in  accordance 
with  the  provisions  of  S  302.8  of  the 
Rules  of  Practice  (14  CFR  302.8). 

taou    [ItoMTvad] 


laOSwt    RIgMsefi 

Any  person  required  to  testify  or  to 
submit  doctunentary  evidence  shall  be 
entitled  to  procure,  on  payment  of 
lawfully  prescribed  costs,  a  copy  of  any 
document  produced  by  such  person  and 
of  his  own  testimony  as 
stenographically  reported.  Any  person 
compelled  to  testify  or  to  produce 
documentary  evidence  may  be 
accompanied,  represented,  and  advised 
by  counsel. 

§  306u10    NonpuMte  ctnrsctaf  of 


Investigations  shall  be  attended  only 
by  the  witnesses  and  their  coimseL  the 
administrative  law  judge,  the 
Investigation  Attorney,  other  DOT 
personnel  concerned  with  the  conduct  of 
the  proceeding  and  the  official 
stenographer.  All  orders  initiating 
investigations,  motions  to  quash  or 
modify  investigation  subpenas,  orders 
disposing  of  such  motions,  documents, 
and  transcripts  of  testimony  shall  be 
part  of  the  record  in  the  investigation. 
Unless  DOT  determines  otherwise,  all 
orders  initiating  investigations  which  do 
not  disclose  the  identity  of  the  particular 
persons  of  firms  under  investigation 
shall  be  published  in  the  Federal 
Resister.  Except  as  otherwise  required 
by  law,  the  remainder  of  the  record  of 
such  proceedings  shall  constitute 
internal  DOT  documents  which  shall  not 
be  available  to  the  general  public.  The 
use  of  such  records  in  DOT  proceedings 
subject  to  Part  302  of  the  Rules  of 
Practice  shall  be  governed  by 
SS  302.19(g]  and  302.39  and  by  the  law 
of  evidence  applicable  to  E)OT 
proceedings. 

(305.11    ProccduTM  after  investigation. 

Upon  completion  of  the  investigation, 
where  the  Deputy  General  Counsel, 
determines  that  no  corrective  action  is 
warranted,  the  investigation  will  be 
closed,  and  any  documentary  evidence 
obtained  in  the  investigation  will  be 


returned  to  the  persons  who  produced  it. 
Where  remedial  action  is  indicated  by 
the  investigation,  the  Deputy  General 
Counsel  will  proceed  pursuant  to 
Subpart  B  of  Part  302  of  the  Rules  of 
Practice  or  will  take  such  other  action  as 
may  be  appropriate. 

S  305.12    Motions  to  quash  or  modify  an 
investigation  subpona. 

Any  person  upon  whom  an 
investigation  subpena  is  served  may, 
within  seven  (7)  days  after  such  service 
or  at  any  time  prior  to  the  return  date 
thereof,  whichever  is  earlier,  file  a 
motion  to  quash  or  modify  such  subpena 
with  the  administrative  law  judge  who 
issued  such  subpena,  or  in  the  event  the 
administrative  law  judge  is  not 
available,  with  the  chief  administrative 
law  judge  for  action  by  himself  or  by  the 
DOT  decisionmaker.  Such  motions  shall 
be  made  in  writing  in  conformity  with 
Rules  3  and  4  of  the  Rules  of  Practice 
(Part  302  of  this  subchapter);  shall  state 
with  particularity  the  grounds  therefor 
and  the  relief  sought;  shall  be 
accompanied  by  the  evidence  relied 
upon  and  all  such  factual  matter  shall  be 
verified  in  accordance  with  the 
provisions  of  Rule  202  of  the  aforesaid 
Rules  of  Practice.  Written  memoranda 
or  briefs  may  be  filed  with  the  motions, 
stating  the  points  and  authorities  relied 
upon.  No  oral  argument  will  be  heard  on 
such  motions  unless  the  chief 
administrative  law  judge,  the 
administrative  law  judge  or  the  DOT 
decisionmaker  directs  otherwise.  A 
subpena  will  be  quashed  or  modified  if 
the  evidence  whose  production  is 
required  is  nor  reasonably  relevant  to 
the  matter  under  investigation,  or  the 
demand  made  does  not  describe  with 
sufficient  particularity  the  information 
sought,  or  the  subpena  is  unlawful  or 
unduly  burdensome.  The  filing  of  a 
motion  to  quash  or  modify  an 
investigation  subpena  shall  stay  the 
return  date  of  such  subpena  until  such 
motion  is  granted  or  denied.  The  DOT 
decisionmaker  may  at  any  time  review, 
upon  his  or  her  own  initiative,  the  ruling 
of  an  administrative  law  judge  or  the 
chief  adnunistrative  law  judge  denying  a 
motion  to  quash  a  subpena.  In  such 
cases,  the  DOT  decisionmaker  may 
order  that  the  return  date  of  a  subpena 
which  be  or  she  has  elected  to  review  be 
stayed  pending  DOT  action  thereon. 

PART  310— INSPECTION  AND 
COPYING  OF  DOT  OPINIONS. 
ORDERS,  AND  RECORDS 

Se& 

310.1  General. 

310.2  Records  available. 

310.3  Exempted  records. 


Appendix  A — Description  and  Location  of 

Records  Generally  Available 
Appendix  B — Types' of  Records  Generally 

Excluded  Krom  Availability 

Authority:  Sec.  204(a).  72  Stat.  743;  49 
use.  1324;  81  Stat.  54:  5  U.S.C.  552. 

§310.1    General. 

The  provisions  of  Part  7  of  the 
regulations  of  the  Office  of  the  Secretary 
shall  apply  to  the  inspection  and 
copying  of  DOT  opinions,  orders,  and 
records  under  this  chapter.  (49  CFR  Part 
7) 

§310.2    Records  available. 

For  the  guidance  and  convenience  of 
the  public,  a  list  is  attached  to  this  part 
designated  Appendix  A,  which 
describes  various  records  which  are 
available  for  inspection  and  copying. 
Records  which  do  not  fall  within  one  of 
the  described  categories  nevertheless 
may  be  open  to  inspection  and  copying. 
Conversely  a  record  listed  in  Appendix 
A  to  this  part  may  be  withheld  from 
general  inspection  and  copying  because 
all  or  part  of  it  may  be  an  exempted 
record.  By  way  of  example,  records 
otherwise  normally  available  may  be 
exempted  where  they  consist  of  docket 
materials  withheld  from  pubhc 
disclosure  imder  {  302.39  of  the 
Procedural  Regulations  in  this  chapter, 
certain  carrier  reports  received  on  a 
confidential  basis,  or  records  relating  to 
exempted  personnel  and  classified 
matters.  Exempted  records  are 
described  in  9  310.3. 

§  310.3    Exempted  records. 

(a)  As  used  herein,  "exempted 
records"  include  those  records  which, 
pursuant  to  5  U.S.C.  552(b)  or  other 
applicable  law  or  regulation,  are  not 
required  to  be  made  available  generally 
for  inspection  or  copying. 

(b)  Appendix  B  to  this  part  lists 
various  kinds  of  records  which  are 
"exempted  records"  and  therefore  may 
be  excluded  from  public  availability. 
Appendix  B  to  this  part  is  for  the 
convenience  and  guidance  of  the  public 
and  is  not  an  exhaustive  listing;  other 
records  not  listed  therein  may  be  subject 
to  withholding  as  "exempted  records." 
Any  "exempted  record"  will  be  withheld 
from  pubhc  disclosure  only  where  it  is 
determined  that  the  release  of  the  record 
would  be  inconsistent  with  the  purpose 
of  the  exemption. 

AP9ENCXX  A— OcscmmoN  AND  LOCATION  or  REConos 

GENCRAU.Y  AVAILASLC 

(NOTE:  Any  Mam  may  ba  viiirtriaW  Iron)  dtoctoaura  If 
anmpted,  wnathar  or  not  ttia  nam  la  kMad  harainl 
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Air  Iraight  fonrardar  applicationa 
and  oparatmg  auttwnzadona, 
and  filings  in  cormadion  thara- 
wrth 

Avcrall  lease  or  purchaaa  transac- 
tions under  Part  299.  Economic 
Regulanons:  FMngs  In  cormao- 
kon  tharatiilth. 

A|)()<)calions  of  foreign  ctianar  ear- 
ners for  apprtyval  of  charter 
Digfits,  aa  raqurad  by  apacHie 
Board  Order. 

Blind  sador  appicattona:  Part 
218  Copiaa  of  appKcationa  and 
In     connection 


OM   Aeronaulica   Board   Uaruit 
Instructiona  to  alaff  and  ndax 


Cemficalion  of  Sacrafaiy  of  OvI 

Aeronautics  Board. 
Criartera:  nsquaats  lor  waivara  of 

Board  raguMlona. 
Ci>HI  penalty  oompromlaa  records 
fHed   laidsr   Subpart  H  of  Via 
Board's  rulaa  of  practice. 
Comarenoee  balwaan  CivH  Aaro- 
nauaca   Board  and  oltisr  par-. 
sons,  tranecrlpta  of. 
Consumer  oomplalnl  ffaa,  as  dto- 
Imguished     Irom     inwoetigetion 
liea. 
Contacts  ol  »te  Civ«  Aeroneutlca 
Board  Contacts  awardail.  mvi- 
lallonaMbid. 
Corraapondanca  ralallng  to  Itoma 

lalad  In  Appendbc  A. 
Dockets  and  talalad  matenal: 
Agents:    File    showirig    agents 
dasignatad  lor  aarvice  under 
section    lOOS<b)    ol    Federal 
Aviation  Act 
Appacaliona  aent  to  Hie  Praal 
dent   under   aaclion   801    of 
Federal    Aviation    Act    Card 
record  of. 
Oocliel  UndaiB:  Containing  m^ 
lanai  oi  record  in  docKevad 


I  connection  Itierennth. 
Docket     Indexes:      Usling     by 
docket  number,  the  Wnga  kt 
each   docket   and   Board  la- 
suances  in  same. 
By  name  o)  appkcanl  or  pan- 
boner,  eecn  appNcaliorv  pe- 
tition,  etc    beenng  a  new 
docket  number. 
By  neme  of  clt)^.  app«ca«ona 
lor  aervice  to  said  city  and 
dwposilion  thereof 
By  name  of   earner   and  by 
docket  number,  a  descnp- 
lion  of  pending  appkcationa. 
Documents   aarved   by   Oockal 

SecDon:  Oeily  record  ol 
Oral  arguments:  List  ol.  by  data 


Parties    to    Individual    docketed 
procoedKiga: 
Lists  of.  «nth  addressee. 
Flight  schedules  ol  air  caniers. 
Foreign  aircraft  permits:  Copies  of 
apphcations    (Form    272).    per- 
mits, reports  ol  cargo  operationa 
(Form  321).  and  other  Minga  in 
cormaction  therewith. 
Forma  uaed  in  dealing  with  tm 
pubkc: 

Copiaa  ol  forms. 
List  ol  lorms  showing  number 
and  tiUe 
Inclusive  tours:  Tour  prospectuees 
and  other  documerrts  relating  to 
inclusive    tour    charters    under 
Pan  376. 
Intamalional   Air  Trsnaporl  Asso- 
ciation (lATA)  readutiona.  mirv 
utes.  and  other  lATA  materiel. 
Mail  compensation: 
Ar  earner  claims  lor  man  pay 

(Forms  396  and  54M 
Carrier    payments    tnemoranda 
(Instructions  regarding  billing). 
Class  rale  information  on  Form 
548  (local  servloe  cemera). 


Monthly  ksiings  Of  summariMd 

passenger    toads    by    fiigM 

stagaa  (Schedule  T-51.  except 

subakly  inahoihla  portein. 

Summary  of  obUgationa  and  dto- 

buraements  to  sv  carriers  (Form 

470). 

Mileega   lecordc    Official    Bowd 

records  ol  rnileeges. 
Mmuiae  d  the  CnN  Aenanautica 
Board:  ApDrt>ved  minulaa  of  the 
Board  on  matters  Ihst  are  not 
pendmg. 
Opiniona  of  the  Gamral  Counsel 
Onlera  and  OpinWna  ol  the  Civl 
Aaronautk:a  Boerd: 
Coplea  of.  Including  published 
bound    vokjmes     "Civil    Aero- 
neutic*  Board  Reports  " 
Index  ol.  by  subject  smnmaiiz- 

ingacaon  taken. 
Index-Oigeel    of    opiniona    and 
piatadeiiUal  orders,  and  cHa* 
aon  Me. 

Weekly  aummartas  ol  orders 

Overseas  miklafy  personnel  char- 
ter appkcationa  and  authonza- 
•iona,  and  Minga  in  connection 


Policy  Statements  ol  the  Civil  Aar- 
onautxs  Soerd:  and  index  there- 
ol 

Postal  Service.  Contracts  lor  Itia 
transportation  ol  mail  Med  pur- 
suam  to  39  U.S.C.  S005. 

Pubkc  mdex „ _. 

Pubkahed  Board  document* 

Reguletione  ol  the  Civil  Aeronau- 
tics Board:  Table  ol  content*  of 
codified  regulations. 

Report*  ol  ar  camera  and  related 
material: 

Accounting  artd  reporting  diroe- 
tivae  to  aupplamenl  the  Unl- 
lorm  System  ol  Accounts  and 


AOP  inauuction  diractivea  to 
aupplament  Trallic  and  Ca- 
pacity Data  CoHaction  AOP 
Manual. 

AIMistee  of  air  carriers,  reports 
of  ownership  ol  stock  and 
other  intereals  under  Part  246. 

Air  carrier  Form  41  reports,  ooiv 
sieting  of  various  linsncial  and 
atatistical  achedule*  Ned  al 
vanou*  Irequencies  by  eech 
certifk:alad  air  earner  under 
Pan  241. 

Air  carrier  "orvUme"  raporia 
(Fomi  438).  and  quarterly 
oompilationa   by   martial   ar«d 


Air  earner  paasanger  ongm-dea- 
•nation  survey  report*  (Form 
2787).  domaeHc  only.  (Subiect 
to  prior  Stan  uee.  Coal  of  aap- 
araMn  and  delation  of  confl- 


account  of  raquealer.). 
Air    freight    fonvanler    reports 

(Fonri  244). 
Air  taxi  operator  reporta  required 

by  vaixxja  Board  order*. 
Air  taxi  operalora:  Commuter  air 

earner   report*  of  achaduled 

aer.fice*  (Form  298-C).  except 

Schedule  T-1. 
Air  taxi  operator*:   RagMtraHon 

lor  exemption  under  Part  296 

(Fomi  298  A). 
Air  taxi  operators:   Intereat*  In 

and  operation*  with  large  air- 

craft. 
Carrier     accounting     plana     of 

■pecilied  eccountipg  and  tta- 

tiatital  proceduree  required  to 

be  Mad  by  carrtere  under  Part 

241 
Carrier  officera  and  diractora  ra- 

port*  Of  owner*h9  of  stock 

and    other    intereat*    (Form 

2766). 
Charter  (ervice*  performed  tar 

Military  Airtlft  C^ommand  (Form 

243). 


Cooperabva   ahaipara   assoda- 

«on  reports  (Form  244A). 
Extension  ol  cretM  to  political 

candKtelea  report  (f-orm  183). 
Extennons   of   time    lor    report 

M»ig. 
Foreign  air  earners  reports  of 

dvil    aircraft   chartara    (Form 

217). 
Foreign  Indiraci  air  carrier  r^ 

ports. 
Fraigm  toes  and  damege  claima 

reports  (Form  239). 
Fraigfil  ttafllc  and  ravefiuea  In 

Puerto  Rico  market  (Form  T- 

»4).  ^ 

Inauranoa  oenHlcalae  and   no- 


Am  IreigM  lorwardera  cerli6- 
cales  of  maurance  (Form 
3S0). 

Air  tan  operalora  oertMcatea 
of    inaurance    (Form    2S7) 


(Form  262) 

Supplamenlal  ar  camera:  (2ar- 
bficatea  of  insuraitoa  and 
andoraaments  (Forma  60S, 
607  and  606) 

Nolioa  of  cancellation  of  h- 
suranoa  by  inaurer  (Form 
609A). 

Noaoa  ol  canoalletion  of  In- 
auranoa  by   carrier   (Form 
0098). 
Imemallonal  CivN  Aviation  Orga- 

noatian      statistical      rapott 

(ICAO  Fomi  C). 


rtzad  paaaenger  loeds  by  ligM 
schedule  (Scheduto  T-Sk 
except  aubaidy  inakglble  par- 
tiona. 

MAC  charter  aervioea  report*, 
oonaiattng  of  flnaroal  and  sla- 
Hatical  achadulaa  (Form  243). 

Magnetic  lapae  prepared  by  Vie 
Board  Irom  reports  Med  by  air 


Manual  of  AOP  mstmcuana  lor 
traffic  and  capacity  daM  col- 
lecbon  end  releted  materials. 

Manuels  ol  air  cerner  eooounis 
and  reporting  inslruclions  pr*- 
scribed  by  the  Board. 

Manutf  ol  nsirucbons  to  air  car- 
hare  lor  peasangsr  ohgm-daa- 
(nation  suney  statiattcs  and 
ralaled  matenal*. 

National  Av  Carrier  Aasociaaon 
(NACA).    commercial 
axchaiige    ectivity. 
sfiV   roelar   and  Mghl   i 
(Form  492). 

Ongin-daatlnatlon  survey  of 
line  pesssngsr  traffic. 
He  dau  and  outputs 

Obearvationa  ol  the  Oireelar  to 
air  eaniers.  rsqueetlng  or 
■anamtang  sperwir  siiuiiiia' 
Von  to  sufiplement  or  ampMfy 


Passengara  denied  confirmed 
apace  (Form  251). 

Paaaenger  oogin-desbnation  dl- 
to  aupplamanl  Pa^ 
rO&O  Manual. 

Pubkc  accountant*  report*  and 
reconciliation  with  Form  41  re- 
port* 

Reports  ol  owrtarslup  of  stock 
and  other  interests  Med  ptt- 
auanl  to  Pan  245.  Subpart  B. 

Reporta  of  a  maoallanaoua 
nature  Med  purauam  to  Board 


Scheduled    all-cargo 

report  (Form  242). 
Supplemental  air  earner  special 
laports,    aa    laiiuked 
1365.17(0. 
Unaooommodtisd 
ports  (Fonn  250). 

o'  AOOOufMnQ  ttto  r^ 
rsquvsmsfitl      tfid 
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RduI>  aid  tmmta  lu^ianzalionc 

"Book   al   OMatf   CAS   Artna 

RouM  JUapt  ml  A«part-to- 

Aaport     IMMgM"     (pubica- 

Inn) 

o*   putitc    coman- 


Histonc  vid  cuTw^  reoofdi  wtd 
mamm  of  pants  aarvad,  m- 
ports,  <liies  o(  sarvKS  naugu- 
ranon.  aarvica  deteoon*.  sus- 
and  raakxatona. 
Board 


Satttefnant     docuniai  ilaWji  i     Mad 

under  Ri4a  215  o«  Iha  Board's 

nilaa  of  practica.     ' 

Statamanls  of  Mjffmruafeon  for  off- 

roula  cfianar  toipa  by  loraiQn  air 

(Part   212)    Copiaa  of 

tof.  Mngo  0>  oon- 

of 


Skjdy  group  cliarWrs:   Tour  pro- 


rafaang  to  study  groi^  cfMrlara 
mlar  Part  373. 
T«if) 
Agan« 

AltamaAa  agania'  afftdawita  as 

10  daality  of  pnncpal  tanfl 

pirfiSVwig  agant 
Corporala  tarifV  aganis'  daai^ 

naton  of  ■aung  offcar. 
fViwais  of  attomay  (isauad  by 

eamara  lo  tanfl  piMatang 


Tar^    piibfeafang 
(from  carnan  to 
CarMcaliona    of    lai 

aonaand  raquaats  for  copMa. 

ConcurarKas  (aauad  tiy  cam- 

ars  10  lanff  pi^jiafaiiy  caniara). 

Corraspondenca  wt&t  caiaars  or 

aganis    requesting 

of  Pan  221  vnlatione  m 

Ffaa  or  raducad-rata  tranapoHa- 

aort 

to   arcraft   or   traa- 
iquaata  (SF 
160). 
Appicainn  for.  under  1223.5 

of  Economc  Ragutatona. 
Camar  manuafa  i  iiwilaMiwig  wh 
akudiona.  n^es.  regiJaaijiia 
and  practicae  govammg  ■- 
auanca  and  «ilerct>angB  of 


nanutactwars  (}  223.2  (ct. 

(d)    of    EcorKxnc    Ragula- 

tonat. 
^oa<poi>ad   Board   acnona:   No- 
bcaa  of,  on  tariffs  Mad  on  45 
days*  noaca.  and  not  adad 
upon  liy  Board  IS 
to     aftaciwa     data. 
1 39S  38  of  Policy  Si 


Spaciaf  tariff  parrmssrana. 
Tariffs  and  lanff  tranarratlal  lal- 

lars. 
TarilV  embargo  noHcaa. 
Trade  agieeiiieiili  (ilad  ixider  Part 
225  of   Economc    Ragulakone. 
WaNara  from  Pert  221  of  Eoo- 


Trada  aaeooakon  manuals 

Travel  gro««  ctiarters:  FAngs  and 
other  documents  relating  to 
aaval  group  ctiener  filings  under 
Part  372a  (anAidng  names,  ad- 
ikaaaaa  and  ptione  nuntoars  of 
TGC  paracyams) 
UnpubMiad     statnuca 


Air  eanlar  Rx«a  rntea 


Waiiiii  quarterly  financal  reports 
of  sir  camera:  Solactlve  sum- 
mamaMon  of  balanc 
factors,  first  tfiraa  quanari. 


miemaconal  CM  Avialion  Oga- 

mzalion   reports.    Summanza- 

kon  of  selected  Anvioal  and 

alaiatcal  data. 

Volaa  of  Board  mamoars.   Final 

vt>toa    04    Board    members    in 

Board  procaatanga. 

Appendix  B — Types  of  Records  Generally 
Excluded  Fcom  Availability 

The  following  list  contains  by  way  of 
example  those  records  which  ar«  "exempted 
records"  under  this  part.  The  examples  of 
exempted  records  are  listed  according  to  the 
applicable  subsections  of  5  U.S.C.  552[b). 

(1)  Documents  classified  pursuant  to 
Executive  Order  No.  10501.  Classified 
minutes  and  classified  exhibits  in  formal 
proceedings. 

(2)  Personnel  rules  and  practices.  Files 
pertaining  to  personnel. 

Technical  manuals  and  instructions 
pertaining  to  the  audit  of  carrier  accounts. 

(3)  Material  exempted  by  statute.  Matter 
which  heretofore  has  been  exempted  from 
public  disclosure  under  sections  902(0  and 
1104  of  the  Federal  Aviation  Act,  or  by 
speciHc  order  will  continue  to  be  exempt. 
Such  matters  include  carrier  audit  papers  and 
correspondence  relating  thereto,  and  matters 
on  which  DOT  has  granted  a  motion  for 
nondisclosure  pursuant  to  9  302.39  of  its  rules 
of  practice. 

(4)  Trade  secrets  and  commercial  or 
financial  information.  Past  or  future  matter 
submitted  in  confidence  but  for  which  no 
formal  request  under  S  302.39  of  the  rules  of 
practice  has  been  made  and  granted  will  be 
held  in  confidence  to  the  extent  deemed 
allowable.  This  provision  refers  solely  to 
unpublished  materials  the  disclosure  of 
which  would  be  inconsistent  with  the  intent 
of  the  Freedom  of  Information  Act.  No 
assurance  of  withholding  material  is  implied 
by  this,  however,  and  affected  persons  should 
formally  request  withholding  under  i  302.39 
where  they  deem  it  necessary  to  protect  their 
interests. 

Examples  of  conridential  matters  under  this 
subsection  include:  Carrier  accounting 
manuals;  local  ser\'ice  carrier  passenger 
loads  by  flight  schedtiles  (Schedule  T-6. 
subsidy  ineligible  portion);  origin-destination 
survey  of  airline  passenger  traffic 
(international);  MAC  charter  rate  information 
submitted  in  advance  of  MAC  rate 
proceedings;  on-line  original  and  destination 
of  traffic  of  commuter  air  carriers  (Schedule 
T-1.  Form  298-C);  materials  related  to 
informal  subsidy  conferences;  air  carrier 
service  segment  data  submitted  under  Part 
241;  air  carrier  or  air  carrier  organization 
letters,  information  or  views  used  in 
developing  U.S.  positions  in  international 
aviation  matters;  and  names,  addresses,  and 
phone  numbers  of  TGC  participants  listed  in 
Travel  Group  Charter  filings  under  Part  372a. 

(5)  Inter/ intra-agency  memoranda. 
Copies  of  decisions  awaiting  Presidential 

action  except  as  provided  in  {  399 101  of  the 
DOT  '•  Policy  Statements. 

Notation,  calendar,  and  for  information 
memoranda. 

Budget,  management,  program  evaluation, 
records  disposal,  research  planning  and 
program  files. 


Internal  memoranda  on  the  Administrative 
Conference  of  the  United  States. 

Sta^  analyses  not  published  by  DOT. 

Files  regarding  requisitions,  equipment,  and 
spacfe. 

Memoranda  regarding  interagency 
committees. 

'  Intergovernmental  communications  on  loan 
guarantee  matters. 

Research  and  legislative  reference  files  of 
the  General  Counsel. 

Memoranda  and  studies  regarding 
positions  in  international  aviation  matters. 

Developmental  files,  research  materials, 
and  workpapers. 

(6)  Invasion  of  personal  privacy. 
Correspondence  and  inquiries  regarding 
personnel.  Individual  personnel  files  and 
records. 

(7)  Law  enforcement  investigatory  files. 
Formal  and  informal  internal  investigatory 
files  regarding  alleged  violations  of  the 
Federal  Aviation  Act  or  requirements 
thereunder,  and  names,  addresses,  and  phone 
numbers  of  TGC  participants  listed  in  Travel 
Group  Charter  filings  under  Part  372a. 

PART  310a— ACCESS  TO  SYSTEMS  OF 
RECORDS— REGULATIONS  AND 
EXEMPTIONS  IMPLEMENTING  THE 
PRIVACY  ACT  OF  1974 


§310a.1    G«fMraL 

The  provisions  of  Part  10  of  the 
regulations  of  the  Office  of  the  Secretary 
shall  apply  to  the  maintenance  of  an 
access  to  systems  of  records  pertaining 
to  individuals.  (49  CFR  Part  10) 

PART  311— CLASSIFICATION  ANO 
DECLASSIFICATION  OF  NATIONAL 
SECURITY  INFORMATION  AND 
MATERIAL 


§311.1    General. 

The  provisions  of  Part  8  of  the 
regulations  of  the  Office  of  the  Secretary 
shall  apply  to  the  classification  and 
declassification  of  national  security 
information.  (49  CFR  Part  8} 

PART  313— IMPLEMENTATION  OF  THE 
ENERGY  POLICY  ANO 
CONSERVATION  ACT 

Sec. 

313.1  Purpose,  scope,  and  authority. 

313.2  Policy. 

313.3  Definitions. 

313.4  Major  regulatory  actions. 

313.5  Energy  information. 

313.6  Energy  statements. 

313.7  Integration  with  environmental 
procedures. 

Authority:  Sees.  204,  Pub.  L  8S-726,  as 
amended,  72  Stat.  743,  49  U.S.C.  1324.  Pub.  L 
84-163,  89  Stat  94a  42  U.S.C  6362(b). 
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S  313.1    PurpoM,  scop*,  and  authority. 

(a)  The  Energy  Policy  and 
Conservation  Act  {42  U.S.C.  6201  et  seq.. 
hereinafter  "EPCA")  authorizes  and 
directs  certain  actions  to  consei^e 
energy  supplies  through  energy 
conservation  programs  and  where 
necessary,  the  regulation  of  certain 
energy  uses,  and  to  provide  for 
improved  energy  efficiency  of  motor 
vehicles,  major  appliances,  and  certain 
other  consumer  products.  In  furtherance 
of  these  purposes,  section  382  of  EPCA 
requires  several  transportation 
regulatory  agencies,  including  DOT,  to 
submit  a  number  of  reports  to  the 
Congress  with  respect  to  energy 
conserv.ttion  and  ef^ciency.  and  where 
practicable  and  consistent  with  the 
exercise  of  DOTs  authority  under  other 
law,  to  include  in  any  major  regulatory 
action  a  statement  of  its  probable 
impact  on  energy  efficiency  and  energy 
conservation.  Section  382(b]  of  EPCA 
directs  DOT  to  define  the  term  "major 
regulatory  action"  by  rule. 

(b)  Section  204(a)  of  the  Federal 
Aviation  Act  of  1958,  as  amended 
(hereinafter  "Act"),  authorizes  DOT  to 
establish  such  rules,  regulations,  and 
procedures  as  are  necessary  to  the 
exercise  of  its  functions  and  are 
consistent  with  the  purposes  of  the  Act, 

(c)  The  purpose  of  these  regulations  is 
to  establish  procedures  and  guidelines 
for  the  implementation  of  DOTs 
responsibility  under  EPCA  to  include  in 
any  major  regulatory  action  taken  by 
DOT  a  statement  of  the  probable  impact 
on  energy  efficiency  and  energy 
conservation. 

(d)  These  regulations  apply  to  all 
proceedings  before  DOT,  as  provided 
herein. 

S  313.2    Policy. 

(a)  General.  It  is  the  policy  of  DOT  to 
view  the  conservation  of  energy  and  the 
energy  efficiency  improvement  goals  of 
EPCA  as  part  of  DOTs  overall  mandate, 
to  be  considered  along  with  the  several 
public  interest  and  public  convenience 
and  necessity  factors  enumerated  in 
section  102  of  the  Federal  Aviation  Act 
(49  U.S.C.  1302).  To  the  extent 
practicable  and  consistent  with  DOTs 
authority  under  the  Act  and  other  law. 
energy  conservation  and  efficiency  are 
to  be  weighed  in  the  decisionmaking 
process  just  as  are  DOTs  traditional 
policies  and  missions. 

(b)  Implementation.  Implementation 
of  this  policy  is  through  the  integration 
of  energy  findings  and  conclusions  into 
decisions,  opinions,  or  orders  in 
proceedings  involving  a  major 
regulatory  action,  as  defined  in  this  part. 

(c)  Proceedings  in  progress.  The 
provisions  of  this  part  are  intended 


primarily  for  prospective  application. 
Proceedings  in  progress  on  the  effective 
date  of  this  part,  in  which  an  application 
has  been  docketed  but  no  final  decision 
made  public,  shall  adhere  to  S  313.6(a) 
of  this  part,  provided  that  the  fair, 
efficient,  and  timely  administration  of 
DOTs  regulatory  activities  is  not 
compromised  thereby.  Nothing  herein 
shall  imply  a  requirement  for  new  or 
additional  hearings,  a  reopening  of  the 
record,  or  any  other  procedures  which 
would  tend  to  delay  a  timely  decision  in 
proceedings  in  progress. 

(d)  Hearings.  Public  hearings  will  not 
normally  be  held  for  the  purpose  of 
implementing  EPCA.  particularly  in 
connection  with  proposed  actions  which 
do  not  require  notice  and  hearing  as  a 
prerequisite  to  decision  under  the  Act. 
Hearings  may  be  ordered  in  exceptional 
circumstances  where  the  proposed 
action  is  of  great  magnitude  or 
widespread  public  interest  and,  in 
addition,  presents  complex  issues 
peculiarly  subject  to  resolution  through 
evidentiary  hearings  and  the  process  of 
cross  examination. 

S  313.3    Dofinitiona. 

As  used  in  this  part:  (a)  "Act"  means 
the  Federal  Aviation  Act  of  1958.  as 
amended. 

(b)  "Energy  efficiency"  means  the 
ratio  of  the  useful  output  of  services  in 
air  transportation  to  the  energy 
consumption  of  such  services. 

(c)  "Energy  statement"  is  a  statement 
of  the  probable  impact  of  a  major 
regulatory  action  on  energy  efficiency 
and  energy  conservation,  contained  in  a 
decision,  opinion,  order,  or  rule. 

(d)  "EPCA"  means  the  Energy  Policy  f 
and  Conservation  Act. 

(e)  "Major  regulatory  action"  is  any     ^ 
decision  by  the  DOT  decisionmaker  or 
administrative  law  judge  requiring  an 
energy  statement  pursuant  to  S  313.4  of   ' 
this  part. 

(f)  "NEPA"  means  the  National 
Environmental  Policy  Act  of  1969. 

S  313.4    Major  regulatory  actions.  / 

(a)  Any  initial,  recommended, 
tentative  or  final  decision,  opinion, 
order,  or  final  rule  is  a  major  regulatory^ 
action  requiring  an  energy  statement,  if 
it:  % 

(1)  May  cause  a  near-term  net  annual' 
change  in  aircraft  fuel  consumption  of  10 
million  (10.000,000)  gallons  or  more,  .< 
compared  to  the  probable  consumption  ' 
of  fuel  were  the  action  not  to  be  takertt  . 
or 

(2)  Is  specifically  so  designated  by 
DOT  because  of  its  precedential  value,  ■' 
substantial  controversy  with  respect  tg  ^ 
energy  conservation  and  efficiency,  or  "i" 
other  unusual  circumstances.  ^ 


(b)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  the  following  types  of 
actions  shall  not  be  deemed  as  major 
regulatory  actions  requiring  an  energy 
statement: 

(1)  Tariff  suspension  orders  under 
section  1002(j)  of  the  Act.  temporary 
suspensions  under  section  401(j)  of  the 
Act,  emergency  exemptions  or 
temporary  exemptions  not  exceeding  24 
months  under  sections  101(3)  or  416(b) 
of  the  Act  and  other  proceedings  in 
which  timely  action  is  of  the  essence; 

(2)  Orders  instituting  or  declining  to 
institute  investigations  or  rulemaking, 
setting  or  declining  to  set  applications 
for  hearing,  on  reconsideration,  or  on 
requests  for  stay; 

(3)  Other  procedural  or  interlocutory 
orders; 

(4)  Actions  taken  under  delegated 
authority;  and 

(5)  Issuance  of  a  certificate  where  no 
determination  of  public  convenience 
and  necessity  is  required. 

(c)  Notwithstanding  paragraph  (a)(1) 
of  this  section.  DOT  may  provide  that  an 
energy  statement  shall  not  be  prepared 
in  a  proceeding  which  may  result  in  a 
major  regulatory  action,  if  it  finds  that: 

(1)  The  inclusion  of  an  energy 
statement  is  not  consistenl  with  the 
exercise  of  DOTs  authority  under  the 
Act  or  other  law; 

(2)  The  inclusion  of  an  energy 
statement  is  not  practicable  because  of 
time  constraints,  lack  of  information,  or 
other  unusual  circumstances;  or 

(3)  The  action  is  taken  under  laws 
designed  to  protect  the  public  health  or 
safety. 

S  313.S    Energy  Information. 

(a)  It  shall  be  the  responsibility  of 
applicants  and  other  parties  or 
participants  to  a  proceeding  which  may 
involve  a  major  regulatory  action  to 
submit  sufficient  information  about  the 
energy  consumption  and  energy 
efficiency  consequences  of  their 
proposals  or  positions  in  the  proceeding 
to  enable  the  administrative  law  judge 
or  the  DOT  decisionmaker,  as  the  case 
may  be,  to  determine  whether  the 
proceeding  will  in  fact  involve  a  major 
regulatory  action  for  purposes  of  this 
part,  and  if  so,  to  consider  the  relevant 
energy  factors  in  the  decision  and 
prepare  the  energy  statement. 

(b)  In  proceedings  involving 
evidentiary  hearings,  the  energy 
information  shall  be  submitted  at  such 
hearings  pursuant  to  DOTs  usual 
procedural  regulations  and  practices, 
under  control  of  the  administrative  law 
judge  or  other  hearing  officer. 

(d)  In  proceedings  not  involving 
evidentiary  hearings,  the  energy 
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information  shall  be  submitted  at  such 
time  as  other  materials  in  justiHcation  of 
an  application  are  submitted.  Where  an 
application  itself  is  intended  as 
justiRcation  for  DOT  action,  the  energy 
information  shall  be  submitted  with  the 
application.  In  rulemakings  not 
involving  hearings,  the  energy 
information  shall  normally  be  submitted 
along  with  comments  on  the  notice  of 
proposed  rulemaking,  or  as  directed  in 
any  such  notice  or  any  advance  notice. 

9313.8    EnwQy  statwiwntSa 

(a)  Each  major  regulatory  action  shall 
include,  to  the  extent  practicable, 
consideration  of  the  probable  impact  of 
the  action  taken  or  to  be  taken  upon 
energy  efficiency  and  conservation.  The 
administrative  law  judge  or  the  DOT 
decisionmaker,  as  the  case  may  be,  shall 
normally  make  findings  and  conclusions 
about: 

(1)  The  net  change  in  energy 
consumption: 

(2)  The  net  change  in  energy 
efficiency:  and 

(3)  The  balance  struck  between 
energy  factors  and  other  public  interest 
and  public  convenience  and  necessity 
factws  in  the  decision. 

(b)  Energy  findings  and  conclusions 
contained  in  any  initial  or  recommended 
decision  are  a  part  of  that  decision  and 
thus  subject  to  discretionary  review  by 
DOT. 

(c)  In  the  case  of  orders  to  show  cause 
initiated  by  DOT.  energy  Bndings  and 
conclusions  may  be  omitted  if  adequate 
information  is  not  available.  In  such 
instances,  the  energy  statement  shall  be 
integrated  into  the  final  decision. 

§313.7 

(a)  In  proceedings  in  which  an 
environmental  impact  statement  or  a 
detailed  environmental  negative 
declaration  is  prepared  by  a  responsible 
official  pursuant  to  DOTs  Procedural 
Regulations  implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  energy  information  called 
for  by  this  Part  may  be  included  in  that 
statement  or  declaration  in  order  to 
yield  a  single,  comprehensive  docimient 
In  such  instances,  the  procedures  of 
DOTs  NEPA  regulations  shall  govern 
the  submission  of  the  energy 
information.  However,  it  shall  remain 
the  responsibility  of  the  administrative 
law  judge  or  the  DOT  decisionmaker,  as 
the  case  may  be,  to  make  the  findings 
and  conclusions  required  by  |  313.6(a) 
of  this  part. 

(b)  A  determination  that  a  major 
regulatory  action  within  the  meaning  of 
EPCA  and  this  Part  may  be  involved  in  a 
proceeding  is  independent  from  any 


determination  that  the  proceeding  is  a 
"major  Federal  action  significantly 
ejecting  the  quality  of  the  human 
environment"  within  the  meaning  of 
NTPA,  and  vice  versa. 

PART  314— EMPLX>YEE  PROTECTION 
PROGRAM 

Subpart  A— General 

314.1  Applicability. 

314.2  Definitions. 

314.3  Conformity  with  Subpart  A  of  Pan 
302. 

314.4  Information  requirements. 

314.5  Major  conb'actiont. 

314.6  Qualifying  dislocation. 

Subpart  B— Oetennination  of  QuaMfytng 
DMocetkHi 

314.10 
314.11 
314.12 
314.13 
314.14 
314.15 
314.16 


Beginning  of  proceeding. 

Applications. 

Answers. 

Disposition  of  applications. 

Show-cause  order. 

Oral  proceedings. 

Final  determination. 


Subpart  C—Ma|or  ContractkMW 

314.20  Regular  monthly  computation. 

314.21  Advance  determinations. 

314.22  Notice  of  major  contraction. 

Autiiority:  Sees.  204.  407.  Pub.  L  85-726.  as 
amended.  72  Stat.  743.  786,  49  U.S.C.  1324. 
1377;  sec.  43,  Pub.  L  95-504.  92  Stat.  1750  (49 
U.S.C.  1552). 

Not*. — The  reporting  requirements 
contained  in  Part  314  have  been  approved  by 
the  Office  of  Management  and  Budget  under 
control  Dujnl>er  3024-0053. 

Subpart  A — General 

S  314.1    AppNcabNHy. 

Section  43  of  the  Airline  Deregulation 
Act  of  1978.  Pub.  L  95-^504,  establishes 
'an  employee  protection  program.  After  a 
determination  by  DOT  that  an  air 
carrier  has  undergone  a  qualifying 
dislocation,  the  Secretary  of  Labor  gives 
financial  assistance  to  certain 
employees  of  the  carrier.  This  part  sets 
out  procedures  for  the  Department  to 
determine  whether  a  qualifying 
dislocation  has  occurred. 

S  314.2    Dafinitlon*. 

As  used  in  this  part: 

"Bankruptcy"  means  an  adjudication 
of  bankruptcy  under  Title  11  of  the 
United  States  Code. 

"Carrier"  means  an  air  carrier  that  on 
October  24, 1978,  held  a  certificate 
issued  under  section  401  of  the  Federal 
Aviation  Act  of  1958. 

§  314.3    Conformity  witti  Subpart  A  of  Part 
302. 

Except  where  they  are  inconsistent 
with  this  part,  the  provisions  of  Subpart 
A  of  Part  302  of  this  chapter  shall  apply 
to  proceedings  under  this  part. 


9  314.4    Information  raqulramants. 

The  Department  may  require  any 
carrier  to  submit  any  information  that  it 
considers  necessary  to  carry  out  its 
functions  under  this  part. 

§314.5    Major  contractkMis. 

A  major  contraction  is  a  reduction  by 
at  least  7V»  percent  of  the  total  number 
of  full-time  employees  of  an  air  carrier 
within  a  12-month  period,  and  includes 
an  advance  determination  of  major 
contraction  as  set  forth  in  §  314.21.  The 
method  by  which  DOT  determines 
whether  a  carrier  has  undergone  a  major 
contraction  is  set  forth  in  Subpart  C. 

§314.6    Qualifying  dislocation. 

A  qualifying  dislocation  is  a 
bankruptcy  or  major  contraction  of  a 
carrier,  the  major  cause  of  which  is  the 
change  in  regulatory  structure  provided 
by  the  Airline  Deregulation  Act  of  1978. 

Subpart  B — D«tarnUnatk>n  of 
Qualifying  Dislocation 

§314.10    Beginning  of  pr oceedtng. 

A  proceeding  to  determine  whether  a 
bankruptcy  or  major  contraction  is  a 
qualifying  dislocation  begins  either  with 
an  application  filed  with  the  Department 
or  an  investigation  on  DOT's  own 
initiative.  Proceedings  that  begin  with 
an  application  are  governed  by 
S9  314.11  through  314.16.  DOT-initiated 
proceedings  are  governed  by  (  §  314.14 
through  314.16. 

§314.11    Applications. 

(a)  Who  way  file.  An  application  may 
be  filed  by  an  employee  who  has  been 
deprived  of  employment  or  adversely 
affected  with  respect  to  compensation, 
or  by  a  representative  of  one  or  more 
such  employees. 

(b)  Title  and  contents.  Applications 
shall  be  titled  "Application  for 
Determination  of  Qualifying 
Dislocation,"  and  shall  contain,  with 
respect  to  at  least  one  employee: 

(1)  Name  and  address  of  the 
employee; 

(2)  Number  of  years  employed  by 
carrier  as  of  October  24. 1978; 

(3)  Name  and  address  of  the 
applicant,  if  different  from  paragraph 
(b)(1); 

(4)  Name  of  carrier-employer; 

(5)  Position  held  by  employee 
immediately  before  being  deprived  of 
employment  or  adversely  affected  with 
respect  to  compensation: 

(6)  Date  on  which  employee  was 
deprived  of  employment  or  adversely 
affected  with  respect  to  compensation; 
and 

(7)  An  explanation  of  the  applicant's 
basis  for  claiming  that  a  quailing 
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dislocation  has  occurred,  including  all 
supporting  evidence  available  to  the 
applicant. 

(c)  Service.  The  Department  will  serve 
a  copy  of  each  application  on  the 
affected  carrier,  the  collective 
bargaining  representatives  of  that 
carrier's  employees,  the  Secretary  of 
Labor,  and  any  State  agencies  that  are 
acting  as  agents  of  the  Secretary  of 
Labor  to  administer  the  Employee 
Protection  Program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0053) 

§314.12    Answers. 

Any  person  may  file  an  answer  to  an 
application  within  15  days  after  the 
application  is  served. 

§314.13    Disposition  of  appNeations. 

(a)  After  the  due  date  for  answers,  the 
Department  will  dismiss  the  application 
or  begin  an  investigation  to  determine 
whether  a  qualifying  dislocation  has 
occurred. 

(b)  The  Department  will  dismiss  an 
application  if  it  docs  not  name  an 
employee  who,  on  October  24. 1978,  had 
been  employed  by  a  carrier  for  at  least  4 
years. 

(c)  The  Department  will  dismiss  an 
application  if  the  carrier  has  neither 
become  bankrupt  nor  undergone  a  major 
contraction. 

(d)  The  Department  will  dismiss  an 
application  even  though  the  carrier  has 
become  bankrupt  or  undergone  a  major 
contraction,  if  it  finds  that  the 
bankruptcy  or  major  contraction  clearly 
did  not  have  as  its  major  cause  the 
change  in  regulatory  structure  provided 
by  the  Airline  Deregulation  Act. 

(e)  A  DOT  order  dismissing  an 
application  will  announce  the  reasons 
for  the  dismissal. 

§  314.14    Sttow-cause  order. 

When  the  Department  makes  a 
preliminary  determination  of  whether 
the  major  cause  of  the  bankruptcy  or 
major  contraction  was  the  change  in 
regulatory  structure  provided  by  the 
Airline  Deregulation  Act  of  1978.  it  will 
issue  an  order  announcing  a  tentative 
decision  that  a  qualifying  dislocation 
has,  or  has  not,  occurred.  The  order  will 
direct  all  interested  persons  to  show 
cause  why  the  tentative  decision  should 
not  be  made  final,  and  will  allow  30 
days  for  objections  to  be  filed.  The 
Department  will  publish  a  summary  of 
the  order  in  the  Federal  Register  and 
serve  a  copy  of  the  order  on  each  of  the 
following: 

(a)  The  applicant  and  the  applicant's 
representative,  if  any; 

(b)  The  affected  carrier 


(c)  The  collective  bargaining 
representatives  of  the  carrier's 
employees;  and 

(d)  The  Secretary  of  Labor 

(e)  State  agencies  that  are  acting  as 
agents  of  the  Secretary  of  Labor  to 
administer  the  Employee  Protection 
Program. 

§  314.15    Oral  proceedings. 

The  Department  will  provide  for  an 
oral  evidentiary  hearing,  with  notice 
published  in  the  Federal  Register  and 
served  on  the  persons  listed  in  §  314.14, 
if  there  are  material  issues  of  decisional 
fact  that  cannot  otherwise  be 
adequately  resolved.  The  DOT 
decisionmaker  may  in  his  or  her 
discretion  hear  oral  argimient  before 
making  a  final  determination. 

§314.16    Final  datarmination. 

The  Department  will  publish  in  the 
Federal  Registw^a  simunary  of  an  order 
announcing  its  final  determination  and, 
within  3  business  days  after  the 
determination,  serve  a  copy  of  the  order 
on  the  persons  listed  in  {  314.14. 

Subpart  C— Major  Contractiona 

§  314.20    Regular  monthly  computation. 

(a)  The  Department  will  monitor  the 
number  of  full-time  employees  of  each 
carrier,  including  employees  deprived  of 
employment  because  of  a  strike,  as 
reported  monthly  by  carriers  in 
accordance  with  Part  241  of  this  chapter. 

(b)  The  DOT  does  not  require  monthly 
reporting  of  the  number  of  positions  that 
are  vacant  as  a  result  of  terminations  for 
cause  and.  except  as  set  forth  in 
paragraph  (c]{3)  of  this  section,  will  not 
account  fot-  those  positions  in  computing 
major  contractions.  In  the  cases  set  forth 
in  paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  the  DOT  presumes  that  the 
number  of  emploj-ment  positions  vacant 
as  a  result  of  terminations  for  cause  is 
small  enough  that  accounting  for  them 
would  not  change  the  result. 

(c)  Each  month,  with  respect  to  each 
carrier: 

(1)  If  the  carrier's  current  reported 
full-time  employment  level  is  92  percent 
or  less  of  any  of  the  carrier's  preceding 
12  monthly  levels,  DOT  will  find  that  the 
carrier  has  undergone  a  major 
contraction. 

(2)  If  the  current  reported  level  is  93 
percent  or  more  of  each  of  the  carrier's 
preceding  12  monthly  levels,  the 
Department  will  not  find  that  the  carrier 
has  imdergone  a  major  contraction. 

(3)  If  neither  of  the  conditions 
described  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section  is  present,  the 
Department  will  ascertain  by  special 
report  from  the  carrier,  and  add  to  the 


reported  employment  levels,  the  number 
.of  positions  that  were  vacant  in  each  of 
4the  relevant  months  as  a  result  of 
terminations  for  cause.  If  the  resulting 
figure  for  the  current  month  in  92.5 
*  percent  or  less  of  the  resulting  figure  for 
any  of  the  preceding  12  months,  the 
Department  will  find  that  the  carrier  has 
undergone  a  major  contraction. 
Otherwise,  the  Department  will  not 
make  such  a  finding. 

§314.21    Advance  datsnninations. 

(a)  If  circumstances  indicate  that  a 
major  contraction  will  occur,  the 
Department  may  make  an  advance 
determination  of  a  major  contraction 
without  waiting  for  the  regular  monthly 
computation  set  forth  in  §  314.20.  The 
Department  will  consider  whether  to 
make  an  advance  determination  either 
on  its  own  initiative  or  upon  receipt  of 
an  application  from  an  employee  who 
has  been  deprived  of  employment  or 
adversely  affected  with  respect  to 
compensation,  or  a  representative  of  one 
or  more  such  employees. 

(b)  An  application  under  this  section 
shall  be  titled  "Application  for  Advance 
Determination  of  Major  Contraction."  It 
shall  contain  the  information  set  forth  in 
S  314.11  (b)(1)  through  (b)(6)  and  an 
explanation  of  the  applicant's  basis  for 
claiming  that  a  major  contraction  will 
occur,  including  all  supporting  evidence 
available  to  the  applicant.  A  person  may 
consolidate  an  application  under  this 
section  with  an  application  under 
S  314.11  for  determination  of  a 
qualifying  dislocation. 

(c)  "The  Department  will  terminate  an 
advance  determination  of  major 
contraction  whenever  it  finds  that  the 
predicted  major  contraction  has  not 
occurred  or  will  not  occur. 

§  314.22    Notica  of  mi^or  contraction. 
Upon  finding  a  major  contraction 
under  §314.20,  or  making  or  terminating 
an  advance  determination  under 
§  314.21,  the  Department  will  publish  the 
finding  in  the  Federal  Register  and  send 
written  notice  of  it  to  the  persons  listed 
in  S  314.14. 

PART  316-COLLECTION  OF  CLAIMS 
OWED  THE  UNITED  STATES 

316.1  Purpose. 

316.2  Applicability. 

316.3  Notice  of  claim. 

316.4  Lnterest.  penalty  charges,  and 
collection  fees. 

316.5  Collection  by  offset 

316.6  Settlement  of  claims. 

316.7  Referral  for  litigation. 

316.8  Disclosure  to  consumer  reporting 
agency. 

316.9  DOT  claims  agent 
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AMthority.  Sees.  204.  401.  402,  407.  416.  Pub. 
L  ft5-728.  as  amended.  72  Stat.  74a  754.  757, 
75a.  771;  49  U.S.C.  1324,  1371,  1372. 1377, 1386. 
Sees.  3  and  5.  Pub.  L.  S9-308,  as  amended,  89 
Slat.  308.  96  Stat.  1754-1758,  31  U.S.C.  3701- 
3719. 

Not*:  The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  number  3024-0070. 

§  31ft.1    Purpose. 

This  part  implements  the  Federal 
Claims  Collection  Act,  as  amended  by 
the  Debt  Collection  Act  and  interpreted 
by  the  General  Accounting  Office  and 
Department  of  Justice.  It  provides 
procedures  under  which  the  Department 
will  collect  claims  owed  to  the  United 
States  arising  from  activities  under  its 
jurisdiction.  The  part  further  sets  forth 
the  procedures  for  the  Department  to 
determine  and  collect  interest  and  other 
charges  on  those  claims  under  the  Debt 
Collection  Act  and  for  referral  of  unpaid 
claims  for  litigation. 

§318.2    AppllcabWty. 

The  part  applies  to  all  claims  due  the 
United  States  under  the  Federal  Claims 
Collection  Act  as  amended  by  the  Debt 
Collection  Act,  arising  from  activities 
under  the  jurisdiction  of  the  DOT  under 
the  responsibilities  transferred  to  it  by 
section  1601(b)(1)  of  the  Federal 
Aviation  Act  of  1958,  is  amended, 
including  amounts  due  the  United  States 
from  fees,  overpayments,  fines,  civil 
penalties,  damages,  interest,  and  other 
sources. 

9316.3    Notice  Of  dakn. 

(a)  DOT  will  send  a  written  notice  to 
any  person  who  owes  payment  to  the 
United  States  under  this  part,  stating  the 
basis  for  the  claim,  the  possible  interest 
and  penalty  charges  under  this  part  for 
non-payment,  additional  consequences 
of  non-payment,  and  the  date  full 
payment  is  due.  That  payment  will 
normally  be  due  30  days  from  the  date 
notice  under  this  part  is  mailed.  The 
notice  of  claim  will  be  sent  return 
receipt  requested. 

(b)  If  the  claim  is  disputed,  the  debtor 
shall  respond  to  the  notice  in  writing 
and  state  whether  and  when  full 
payment  is  to  be  made,  and  the  reasons 
for  non-payment.  If  full  payment  is  not 
made  by  the  date  asked  in  the  notice, 
the  debtor  shall  also  state  the  reasons 
for  the  inability  t(Miake  full  payment 
and  how  and  wheV  payments  are  to  be 
made. 

(c)  If  no  response  to  the  notice  is 
received  by  the  date  asked  in  the  notice, 
the  Department  may  take  further  action 
under  this  part  or  under  4  CFR  Parts 
101-105,  and  the  Federal  Claims 
Collection  Act,  as  amended.  These 


actions  may  include  reports  to  credit 
bureaus,  contracts  with  collection 
agencies,  revocation  of  licensing  or 
offset  of  Federal  salary  or  other 
administrative  offset,  as  authorized  in  31 
U.S.C.  3701-3719. 

§  318.4    Interest,  penelty  fees,  and 
collection  cfiarges. 

(a)  DOT  will  assess  interest  on  unpaid 
claims.  The  interest  rate  used  by  the 
Department  is  set  by  the  Secretary  of 
the  Treasury.  DOT  will  further  charge 
penalty  fees  of  not  more  than  6  percent 
per  year  of  the  unpaid  claim  for  failure 
to  pay  a  part  of  a  debt  more  than  90 
days  past  due.  DOT  will  also  impose 
collection  charges  to  cover  the  costs  of 
processing  and  handling  overdue  claims, 
based  on  the  costs  incurred. 

(b)  Interest  on  debts  will  be  charged 
and  will  run  from  the  date  the  notice  of 
claim  is  mailed  if  the  amount  of  the  debt 
is  not  paid  within  30  days  from  that 
date.  The  Department  may  extend  the 
30-day  period  when  in  the  public 
interest.  Interest  will  be  calculated  only 
on  the  principal  of  the  debt.  The  rate  of 
interest  charged  is  the  rate  in  effect  on 
the  date  bom  which  interest  begins  to 
run.  The  rate  will  remain  fixed  for  the 
duration  of  the  indebtedness. 

(c)  The  Department  may  waive 
interest,  collection  charges  or  penalty 
fees  if  it  finds  that: 

(1)  The  debtor  is  unable  to  pay  any 
significant  sum  within  a  reasonable 
period  of  time; 

(2)  Collection  of  interest  or  charges 
jeopardizes  collection  of  the  principal  of 
the  claim;  or 

(3)  It  is  otherwise  in  the  best  interests 
of  the  United  States,  including,  under 
such  circumstances,  where  an  offset  or 
installment  payment  agreement  is  in 
effect. 

S  316.5    Collection  by  offset 

(a)  Whenever  feasible,  DOT  will 
collect  claims  under  this  part  by  means 
of  administrative  offset  against 
obligations  of  the  United  States  to  the 
debtor.  Collection  by  Federal  salary  will 
be  under  the  procedures  in  4  CFR  Part 
102. 

(b)  The  Department  will  notify  the 
debtor  in  writing  of  its  intent  to  use 
offset  procedures  to  collect  the  debt 
unless  the  debtor  agrees  to  repayment. 
The  Department  will  ask  other  Federal 
agencies  to  help  in  the  offset  whenever 
possible.  The  notice  to  the  debtor  shall 
also  include  the  type  and  amount  of  the 
claim  and  an  explanation  of  the  debtor's 
rights  for  records  and  review  under  31 
U.S.C.  3716(a). 


S  316.6    Settiefnent  of  dalms. 

(a)  DOT  may  not  waive  the  principal 
of  any  debt  owed  the  United  States. 

(b)  DOT  may  settle  claims  not 
exceeding  $20,000  by  compromise  at  less 
than  the  principal  of  the  claim  if: 

(1)  The  debtor  shows  an  inability  to 
pay  the  full  amount  within  a  reasonable 
time; 

(2)  The  Government  would  be  unable 
to  enforce  collection  in  full  through 
litigation  or  administrative  means 
within  a  reasonable  time; 

(3)  The  cost  of  collecting  the  full 
amount  is  not  justified  by  the  amount  of 
the  claim;  or 

(4)  With  respect  to  enforcement  debts, 
DOT'S  enforcement  policy  would  be 
served  by  settlement  of  the  claim  for 
less  than  the  full  amount. 

§  316.7    Referral  for  litigation. 

Claims  that  cannot  be  settled  under 
S  316.6  or  for  which  collection  action 
cannot  be  ended  or  suspended  under  4 
CFR  Parts  103  and  104  will  be  referred  to 
the  General  Accounting  Office  for 
litigation. 

§  316.6    Disclosure  to  consumer  reporting 
agency. 

DOT  may  disclose  delinquent  debts  to 
consumer  reporting  agencies  under  the 
Federal  Claims  Collection  Act,  as 
amended.  If,  after  a  report  has  been 
made  under  this  section,  the  status  or 
amount  of  the  claim  substantially 
changes,  DOT  will  notify  the  reporting 
agency  in  writing  within  15  days  of  the 
change.  Any  request  for  verification 
information  will  be  given  fo  the 
reporting  agency  by  the  Department 
within  30  days  of  receipt  of  the  request. 
Before  disclosure  to  a  reporting  agency, 
the  Department  will  obtain  in  writing  a 
statement  by  the  agency  that  it  will 
comply  with  the  Fair  Credit  Reporting 
Act  and  other  applicable  Federal 
statutes. 

$316.9    DOT  Claims  agent 

(a)  The  Assistant  Secretary  for 
Administration  is  the  Claims  Collection 
Agent  for  all  claims  under  this  part.  The 
Assistant  Secretary  for  Administration 
will  take  action  as  delegated  under  Part 
385  of  this  chapter  to  carry  out  this  part 
and  the  requirements  of  4  CFR  Parts 
101-105. 

(b)  All  action  for  the  collection  of 
claims  under  this  part  will  be  the 
responsibility  of  the  Assistant  Secretary 
for  Administration.  All  DOT  offices 
shall  send  documents  supporting  claims 
under  this  part  to  the  Assistant 
Secretary  for  Administration  for  action. 
Delegated  waivers  or  compromise  under 
this  part  shall  be  with  the  concurrence 
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of  the  General  Counsel. -Any  action 
taken  by  the  Assistant  Secretary  for 
Administration  under  this  Part  involving 
air  carriers  receiving  subsidy  will  be  in 
consultation  with  the  appropriate  Office 
director(s). 

PART  320— PROCEDURES  FOR 
AWARDING  JAPANESE  CHARTER 
AUTHORIZATIONS 

Subpart  A— General  Provisions 

Sec. 

320.1  Purpose. 

320.2  Applicability. 

320.3  Definitions  and  terminology. 

320.4  Charter  authorizations. 

320.5  Related  carriers  counted  as  one. 

Subpart  B— Specific  Procedures 

320.10  Allocation. 

320.11  Grandfather  allotment. 
32ai2     Initial  lottery. 

320.13  Final  order. 

320.14  Transfer  of  charter  authorizations. 

320.15  Unused  charter  authorizations. 

320.16  Reallocation  of  authorizations. 

320.17  Notice  of  intent  to  use  charter 
authorizations. 

320.18  Report  of  charter  authorizations 
used. 

Authority:  Sees.  204,  401,  407, 1102.  Pub.  L 
85-726,  as  amended.  72  Stat.  743.  754.  766.  797 
(49  U.S.C.  1324, 1371, 1377. 1502). 

Subf»art  A— Genera!  Provisions 

§  320.1    Purpose. 

This  part  sets  out  procedures 
governing  the  transfer  or  reallocation  of 
authority  to  perform  the  charter  flights 
authorized  by  the  September  7, 1982, 
Memorandum  of  Understanding 
concerning  bilateral  aviation  relations 
between  the  United  States  and  Japan. 
That  memorandum  provides  that  each 
country's  direct  air  carriers  may  perform 
300  one-way  charter  flights  between  the 
two  countries  each  year  in  accordance 
with  country-of-origin  rules.  Charter 
authorizations  were  awarded  in  1982  by 
grandfather  allotments  and  initial 
lottery. 

§320.2    Applicability. 

This  part  applies  to  United  States 
direct  air  carriers  with  respect  to  charter 
flights  between  the  U.S.  and  lapan 
beginning  on  October  1. 1982. 

§  320.3    Definitions  and  terminology. 

(a)  "Authorization"  means  the 
authority  to  perform  one  of  the  300 
annual  one-way  charter  flights  between 
the  United  States  and  Japan  authorized 
in  the  Memorandum  of  Understanding 
described  in  S  320.1. 

(b)  A  charter  authorization  is  "used" 
when  the  flight  is  performed. 

(c)  An  "allocation  year"  runs  from 
October  1  through  September  30  and  is 


used  as  a  reference  for  reporting 
requirements  and  reallocation  of 
forfeifed  authorizations. 

§  320.4    Ctterler  authorizations. 

(a)  No  charter  flights  between  the 
United  States  and  Japan  shall  be 
operated  except  in  accordance  with  a 
charter  authorization  awarded  or 
acquired  under  this  part. 

(b)  A  charter  Right  award  obtained 
through  the  grandfather  allotment  or  the 
initial  lottery  shall  entitle  the  holder  to 
authorizations  for  each  of  the  three 
years  beginning  October  1, 1982,  with 
the  following  exceptions: 

(1)  A  charter  flight  authorization  for 
an  allocation  year  that  has  not  been 
used  by  September  30  of  that  year  will 
result  in  a  penalty  of  a  forfeiture  of  two 
charter  flight  authorizations  for  the 
remaining  allocation  years,  as  provided 
in  §  320.15; 

(2)  A  charter  fiight  authorization 
obtained  by  request  under  §  320.15  shall 
be  for  one  allocation  year. 

§  320.5    Related  carriers  eoiinted.as  one. 

Two  or  more  air  carriers  that  are 
related  will  be  considered  as  a  single  air 
carrier  for  the  purposes  of  this  part.  One 
carrier  is  related  to  another  carrier  if  it 
controls,  is  controlled  by,  or  is  under 
common  control  with  the  other  carrier. 

Subpart  B— Specific  Procedures 

§  320.10    Transfer  of  charter 
autlHjrtzatlons. 

(a)  Any  air  carrier  holding  a  charter 
authorization  awarded  or  acquired  by  it 
under  this  part  may  transfer  it,  for  any 
consideration,  to  any  other  air  carrier 
that  meets  the  criteria  set  forth  in 

§  320.12(a)  as  of  the  time  of  transfer. 

(b)  There  shall  be  no  penalty  for  the 
transfer  of  a  charter  authorization 
obtained  in  an  initial  lottery. 

(c)  An  air  carrier  may  transfer  up  to  10 
percent  of  its  grandfather  authorizations 
for  a  given  year  without  penalty.  The 
base  number  shall  not  include  any 
grandfather  authorizations  declined 
under  S  320.11(c).  A  carrier's  charter 
flight  authorization  for  the  remaining 
allocation  years  shall  be  reduced  on  a 
one-to-one  basis  for  each  flight  beyond 
the  10  percent  figure  that  it  transfers. 

(d)  A  transfer  of  a  charter 
authorization  shall  not  become  effective 
until  the  transferring  air  carrier  files  a 
notice  in  duplicate  with  the  DOT 
decisionmaker.  The  notice  shall  be 
labeled  "Notice  of  Transfer  of  Japan 
Charter  Authorization,"  and  identify  the 
transferred  charter  authorization  by  the 
flight  authorization  number(8)  assigned 
under  S  32a3(d).  It  shall  be  filed  within 
15  days  after  the  date  of  the  transaction, 
but  in  any  event  before  departure  of  the 


authorized  flight  whether  the  flight  is 
performed  by  the  transferee  or  by  any 
subsequent  transferee.  The  notice  shall 
indicate  the  number  of  charter 
authorizations  transferred  and  the  date 
of  the  transaction,  and  shall  be  signed 
by  both  the  transferor  and  the 
transferee. 

(e)  An  air  carrier  that  transfers  a 
charter  authorization  to  another  carrier 
shall  retain  for  at  least  1  year  after  the 
conclusion  of  the  allotment  year  for 
which  it  was  awarded  a  record  of  the 
consideration  received  for  the  transfer. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbter  3024-0055) 

S  320.11    Unused  Charier  euthorizationa. 

(a)  Any  carrier  that  fails  to  use  its 
charter  flight  authorization  by 
September  30  of  an  allocation  year  shall 
be  penalized  in  the  remaining  allocation 
years  at  the  rate  of  two  charter  fiight 
authorizations  for  each  unused 
authorization.  If  this  penalty  results  in  a 
negative  number,  the  carrier's  allotment 
will  be  zero.  The  flight  authorizations 
forfeited  under  this  section  shall  be 
reallocated  as  provided  in  {320.16. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  any  carrier  may  without 
penalty  return  any  of  its  allocated 
authorizations  to  the  DOT. 

For  any  subsequent  year  covered  by 
this  rule,  until  October  31.  of  that  year. 

(c)  Returns  shall  be  made  by  written 
notice  to  the  Office  of  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  U.S.  Department  of 
Transportation,  Washington,  D.C  20590. 
and  shall  be  considered  made  as  of  the 
date  the  notice  is  received  by  that 
Office.  The  notice  shall  identify  the  air 
carrier  and  the  number  of  authorizations 
returned,  and  shall  be  labeled  "Return 
of  Japan  Charter  Authorizations." 

(d)  The  DOT  decisionmaker  reserves 
the  right  on  his  or  her  own  motion,  to 
assess  a  forfeiture  of  authorizations  on  a 
carrier^  and/or  bar  the  carrier's  requests 
for  authorizations  for  a  specified  period, 
if  he  or  she  finds  that  the  carrier  has 
unreasonably  requested  and  received 
authorizations  without  using  them,  or 
has  transferred  authorizations  to  1 
another  carrier  that  had  no  intention  of    ! 
operating  under  them.  ; 

§  320.12    Reallocation  of  authorizations. 

(a)  Any  authorizations  forfeited  under 
S  320.14  or  §320.15.  or  returned  to  DOT 
under  S  320.15(b).  shall  be  reallocated 
according  to  the  procedures  of  this 
section. 

(b)  The  Department  will  maintain  an 
up-to-date  list  of  authorizations,  out- 
standing authorizations  returned,  and 
the  number  currently  available  on 
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request.  This  information  is  available  to 
the  pubhc. 

(c)  An  eligible  carrier,  as  defined  in 

§  320.12(a],  may  request  authorizations 
from  the  Office  of  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  Each  authorization  shall  be  for 
one  allocation  year.  The  request  shall  be 
in  writing,  and  labeled,  "Request  for 
Japan  Charter  Authorizations." 

(d)  Except  as  provided  in  this 
paragraph  and  paragraph  (e)  of  this 
section,  a  request  for  authorizations  may 
be  made  at  any  time.  A  particular 
carrier  may  make  more  than  one  request 
during  any  calendar  month,  but  the  total 
number  of  authorizations  requested 
during  any  month  shall  be  not  more  than 
30.  Requests  made  before  October  1  for 
the  allocation  year  beginning  on  that 
date,  or  a  year  after  that  date,  shall  be 
included  in  that  carrier's  "October 
request(s)."  and  when  the  number  of 
flights  requested  is  equal  to  30.  that 
carrier  may  not  make  another  such 
request  until  November  1. 

(e)  A  carrier  that  has  been  assessed  a 
penalty  under  §  320.14  or  S  320.15  with 
respect  to  a  given  allocation  year 
(beginning  on  or  after  October  1, 1983) 
shall  not  make  a  request  for 
authorizations  for  a  subsequent  year 
until  April  1  of  the  subsequent  year. 

(f)  DOT  will  accept  requests  for 
authorizations  continuously  during 
business  hours,  beginning  at  9:00  a.m.  on 
the  first  business  day  of  the  Department 
following  the  last  day  of  the  turn-back 
period  specified  in  5  320.15  (b)(1)  and 
(b)(2).  Requests  will  be  filled  from  the 
pool  of  returned  authorizations  in  the 
order  they  are  received  by  the  Office  of 
the  Assistant  Secretary  for  Policy  and 
International  Affairs.  If  the  requests  at 
any  time  exceed  the  number  of  returned 
authorizations,  a  stand-by  list  will  be 
established.  However,  all  requests 
received  on  the  above  opening  date  will 
be  considered  as  having  been  received 
simultaneously,  and  if  they  exceed  the 
number  of  returned  authorizations,  their 
order  will  be  established  by  random 
selection  under  procedures  agreed  to  by 
the  requestors  or  set  forth  in  an  order  of 
tne  DOT  decisionmaker. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0055) 

§320.13    Notic*  of  Intent  to  us*  charter 
autttortzatton. 

An  air  carrier  shall  file  in  duplicate 
with  the  Office  of  the  Assistant 
Secretary  for  Policy  and  International 
i\ffair8  a  notice  of  its  intention  to  use  a 
charter  authorization  at  least  7  days 
before  departure  of  the  flight.  The  notice 
shall  be  labeled  "Notice  of  Intent  To  Use 
Japan  Charter  Authorization."  and 


include  the  flight  authorization 
number(s). 

(Approved  by  the  Ofllce  of  Management  and 
Budget  under  control  number  3024-0055) 

S  320. 1 4    Report  of  cttartw  autttortzatlons 
used. 

Within  15  days  after  any  month  in 
which  an  air  carrier  uses  a  charter 
authorization,  it  shall  file  in  duplicate  a 
report  with  the  Office  of  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  The  report  shall  be  labeled 
"Report  of  Japan  Charter  Authorizations 
Used."  It  shall  include  identification 
numbers  of  the  authorizations,  flight 
itineraries,  flight  dates,  aircraft  type, 
and  the  number  of  passengers  or  cargo 
tons  transported.  Passenger  and  cargo 
figures  may  be  aggregated  for  the  month. 

PART  323— TERMINATIONS, 
SUSPENSIONS.  AND  REDUCTIONS  OF 
SERVICE 

323.1  Applicability. 

323.2  Definitions. 

323.3  Who  shall  file  notices. 

323.4  Contents  of  notices. 

323.5  Time  for  filing  notices. 

323.8  General  requirements  for  notices. 

323.7  Service  of  notices. 

323.8  Exemptions. 

323.9  Objections  to  notices. 

323.10  Time  for  filing  objections. 

323.11  Answers  to  objections. 

323.12  General  requirements  for  objections 
and  answers. 

323.13  DOT  actions. 

323.14  Temporary  suspension  authority  for 
involuntary  interruption  of  service. 

323.15  Report  to  be  filed  after  strikes. 

323.16  Listings  in  schedule  publications. 

323.17  Delays  in  discontinuing  service. 

323.18  Carriers'  obligations  when 
terminating,  suspending,  or  reducing  air 
service. 

Authority:  Sees.  204,  401,  407.  411,  and  419. 
Pub.  L  85-728.  as  amended,  72  Stat.  743.  754, 
766,  769,  92  Stal.  1732;  49  U.S.C.  1324, 1371, 
1377.  1381, 1389. 

9  323.1    Appiicat>inty. 

This  part  applies  to  certificated  air 
carriers  who  terminate  or  suspend 
service  to  a  point,  or  in  a  market,  and  to 
all  air  carriers  who  terminate,  suspend, 
or  reduce  service  below  the  level  of 
essential  air  transportation  under 
section  419  of  the  Act. 

§323 J    Definitions. 

As  used  in  this  part: 

"Act"  means  the  Federal  Aviation  Act 
of  1958,  as  amended. 

"Certificated  carrier"  means  a  direct 
air  carrier  holding  a  certificate  of  public 
convenience  and  necessity  issued  by  the 
Civil  Aeronautics  Board  (CAB)  or  DOT 


under  section  401  of  the  Act,  authorizing 
scheduled  route  service. 
"Eligible  point"  means: 

(1)  Any  point  in  the  United  States  to 
which  any  certificated  carrier  was 
authorized  under  its  section  401 
certificate  to  provide  service  on  October 
24, 1978,  whether  or  not  such  service 
was  actually  provided: 

(2)  Any  point  in  the  United  States  that 
was  deleted  from  a  section  401 
certificate  between  July  1, 1968  and 
October  24, 1978,  inclusive,  and  that  the 
CAB  designated  as  an  eligible  point 
under  the  Act;  or 

(3)  Any  other  point  in  Alaska  or 
Hawaii  that  the  CAB  or  DOT  designated 
as  an  eligible  point  under  the  Act. 

"Essential  air  transportation"  means 
the  level  of  air  transportation 
determined  by  the  CAB  or  DOT  for  any 
eligible  point  under  section  419(a)(2)  or 
419(b)(4)  of  the  Act. 

"FAA-designated  hub"  means  any 
airport  serving  a  small,  medium,  or  large 
air  traffic  hub  listed  in  the  Department 
of  Transportation  publication,  "Airport 
Activity  Statistics  of  Certificated  Route 
Carriers." 

"United  States"  includes  the  several 
States,  the  District  of  Columbia,  and  the 
several  territories  and  possessions  of 
the  United  States.  "State"  includes  any 
of  the  individual  entities  comprising  the 
United  States. 

§323.3    Who  sttali  flis  notices. 

(a)  Terminations,  suspensions,  or 
reductions  by  certificated  carriers.  The 
notice  described  in  §  323.4(a)  shall  be 
filed  by  any  certificated  carrier  that 
intends  to: 

(1)  Terminate  or  suspend  all 
passenger  air  transportation  that  it  is 
providing  to  any  eligible  point  in  the 
United  States  when  that  termination  or 
suspension  will  leave  no  certificated 
carriers  serving  that  point.  Service  shall 
be  considered  to  be  terminated  or 
suspended  whenever  it  is  operated  less 
than  5  days  per  week,  with  three  or 
more  intermediate  stops,  or  in  one 
direction  only  between  the  two  points; 

(2)  Reduce  passenger  air 
transportation  so  that  any  eligible  point 
receives  less  than  the  level  of  essential 
air  transportation  determined  by  CAB  or 
DOT; 

(3)  Terminate  or  suspend  all 
passenger  air  transportation  that  it  is 
providing  to  any  eligible  point  in  the 
United  States  for  which  CAB  or  DOT 
has  not  issued  an  essential  air  service 
determination  under  either  S  325.5  or 
§  325.7  of  this  chapter,  when  that 
termination  or  suspension  will  leave 
only  one  certificated  carrier  serving  that 
point.  Service  shall  be  considered  to  be 
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terminated  or  suspended  whenever  it  is 
operated  less  than  5  days  per  week, 
with  three  or  more  intermediate  stops, 
or  in  one  direction  only  between  the  two 
points; 

(4)  Reduce  passenger  air 
transportation  to  any  eligible  point  in 
Alaska  for  which  CAB  or  DOT  has  not 
determined  the  level  of  essential  air 
transportation  so  that  the  service 
between  that  point  and  every  other 
point  served  by  a  certificated  carrier  is 
either 

(i)  Less  than  two  round  trip  flights  per 
week,  or 

(ii)  Less  than  the  average  weekly 
number  of  round  trip  flights  actually 
provided  during  calendar  year  1976,  or 

(iii)  Less  than  the  nimiber  of  flights 
specified  under  an  agreement  between 
CAB  or  DOT  and  the  State  of  Alaska;  or 

(5)  Terminate,  suspend,  or  reduce 
passenger  air  transportation  at  an 
eligible  point  for  which  CAB  or  DOT  has 
issued,  or  is  required  to  issue,  an 
essential  air  transportation 
determination  under  section  419(a)(2)  or 
section  419(b)(4)  of  the  Act  so  that  the 
total  available  seats  of  all  the  carriers 
linking  that  point  to  FAA-designated 
hubs  will  be  reduced  by  33  percent  or 
more  during  a  90-day  period.  Service  to 
a  hub  shall  be  considered  to  be 
terminated  or  suspended  whenever  it  is 
operated  less  than  5  days  per  week, 
with  three  or  more  intermediate  stops, 
or  in  one  direction  only  between  two 
points.  ( 

(b)  (Reserved] 

(c)  Uncertificated  carriers.  The  notice 
described  in  S  323.4(a)  shall  be  filed  by 
any  uncertificated  carrier  that  intends  to 
terminate,  suspend,  or  reduce: 

(1)  Air  transportation  so  that  any 
eligible  point  receives  less  than  the  level 
of  essential  air  transportation 
determined  by  the  CAB  or  DOT; 

(2)  Passenger  air  transportation  to  any 
eligible  point  for  which  CAB  or  DOT  has 
not  determined  the  level  of  essential  air 
transportation,  other  than  a  point  in 
Alaska,  so  that  there  is  no  FAA- 
designated  hub  from  which  the  point 
receives  at  least  two  round  trip  flights 
per  day.  5  days  per  week;  or 

(3)  Passenger  air  transportation  to  any 
eligible  point  in  Alaska,  for  which  CAB 
or  DOT  has  not  determined  the  level  of 
essential  air  transportation,  so  that  the 
service  between  that  point  and  every 
other  point  served  by  a  certificated 
carrier  is  either 

(i)  Less  than  two  round  trip  flights  per 
week,  or 

(ii)  Less  than  the  average  number  of 
weekly  round  trip  flights  actually 
provided  during  calendar  year  1976.  or 


(iii)  Less  than  the  number  of  flights 
specified  under  an  agreement  between 
CAB  or  DOT  and  the  State  of  Alaska. 

(d)  For  the  purpose  of  this  section,  in 
ascertaining  the  level  of  air 
transportation  being  provided  to  a  point 
or  between  two  points,  air 
transportation  that  has  been  the  subject 
of  a  notice  filed  imder  this  section  shall 
be  considered  not  in  operation  for  the 
duration  of  the  notice  period. 

(e)  If  a  certificated  carrier  was,  before 
October  24, 1978,  granted  authority  to 
suspend  air  transportation,  and  that 
authority  ends  on  a  stated  date,  the 
carrier  shall  comply  with  the 
requirements  of  this  part  before 
continuing  the  suspension  beyond  that 
date. 

(f)  If  a  certificated  carrier  was,  before 
October  24, 1976,  granted  authority  to 
terminate  or  suspend  air  transportation, 
but  has  not  suspended  service,  the 
carrier  shall  comply  with  the 
requirements  of  this  part  before 
terminating  or  suspending  service. 

S  323.4    Contsnts  of  noticss. 

(a)  The  notice  required  under  {  323.3 
(a)  and  (c)  shall  contain: 

(1)  Identification  of  the  carrier, 
including  address  and  telephone 
number. 

(2)  Statement  whether  the  carrier  is  a 
certificated  carrier  or  an  uncertificated 
carrier. 

(3)  Names  of  all  other  air  carriers 
serving  the  point  at  the  time  of  filing. 

(4)  Description  of  the  service  to  be 
terminated,  suspended,  or  reduced, 
including: 

(i)  Arrival  and  departure  times  at  the 
affected  points  of  the  flights  to  be 
discontinued; 

(ii)  Aircraft  type  used, 

(iii)  Routes  of  the  flights  to  be 
discontinued,  and  a  statement  of  which 
routes,  if  any,  will  be  left  without 
nonstop  or  single-plane  service  from  a 
certificated  carrier  by  the  intended 
change,  and 

(iv)  Date  of  intended  termination, 
suspension,  or  reduction  of  service. 

(5)  A  statement  whether  CAB  or  DOT 
has  determined  the  level  of  essential  air 
transportation  for  the  point,  and 

(i)  If  such  a  determination  has  been 
made,  a  statement  whether  the  intended 
termination,  suspension,  or  reduction 
will  reduce  air  transportation  to  the 
point  below  the  essential  level;  or 

(ii)  If  such  a  determination  has  not 
been  made,  and  the  point  is  an  eligible 
point,  a  statement  whether  the  intended 
termination,  suspension,  or  reduction 
reasonably  appears  to  deprive  the  point 
of  essential  air  transportation,  and  an 
explanation. 


(6)  If  the  point  is  an  eligible  point,  the 
calendar  date  when  objections  are  due 
under  §  323.10. 

(7)  Proof  of  service  upon  all  persons 
specified  in  S  323.7(a).  The  proof  of 
service  shall  include  the  names  of  all 
carriers  served  and  the  names  and 
addresses  of  all  other  persons  served. 

(b)  [Reserved] 

(c)  DOT  may  require  any  carrier  filing 
notice  to  supply  additional  information. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0030) 

S  323.S    Tim*  for  fWng  notlCM. 

(a)  Except  as  specified  by  paragraph 
(b)  of  this  section,  a  notice  required  by 
S  323.3  shall  be  filed  at  least: 

(1)  90  days  before  the  intended 
termination,  suspension,  or  reduction,  if 
it  is  filed  by  a  certificated  carrier  or  by 
an  uncertificated  carrier  receiving 
compensation  under  section  419  of  the 
Act  for  service  to  the  point; 

(2)  30  days  before  the  intended 
termination,  suspension,  or  reduction,  if 
it  is  filed  by  an  uncertificated  carrier  not 
receiving  compensation  under  section 
419  of  the  Act  for  service  to  the  point 

(b)  The  notice  required  by  S323.3(8)(3) 
shall  be  filed  at  least  30  days,  and  the 
notice  required  by  §  323.3(a)(1)  shall  be 
filed  at  least  60  days,  before  the 
intended  termination  or  suspension. 

§  323.6    Qsnsral  rsquirsmsnts  for  notiCM. 

(a)  Each  notice  filed  under  this  part 
shall,  unless  otherwise  specified, 
conform  to  the  procedural  rules  of 
general  applicability  in  Subpart  A  of 
Part  302  of  this  chapter. 

(b)  Each  notice  filed  under  this  part 
shall  be  titled  to  indicate  the  point(s) 
involved,  and  to  indicate  whether  it  is  a 
30-,  60-,  or  90-day  notice  and  whether  it 
involves  a  termination,  a  8us]}ension,  or 
a  reduction  of  air  transportation. 

§323.7    Ssrvics  of  notiCM. 

(a)  A  copy  of  each  notice  required  by 
S  323.3  shall  be  served  upon: 

(1)  The  chief  executive  of  the  principal 
city  or  other  unit  of  local  government  at 
the  affected  point.  The  principal  city  is 
the  one  named,  or  previously  named,  in 
the  section  401  certificate  by  virtue  of 
which  the  point  qualifies  as  an  eligible 
point.  For  points  in  Alaska  or  Hawaii 
that  are  designated  as  eligible  points 
without  having  been  listed  on  a  section 
401  certificate,  the  principal  city  is  the 
most  populous  municipality  at  the  point. 

(2)  [Reserved] 

(3)  The  State  agency  with  jurisdiction 
over  transportation  by  air  in  the  State 
containing  any  community  required  to 
be  served  imder  paragraph  (a)(1)  of  this 
section.  If  there  is  no  such  State  agency. 


f 
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the  notice  shall  be  sent  to  the  governor 
of  that  State. 

(4)  The  manager  of,  or  other  individual 
with  direct  supervision  over  and 
responsibility  for.  the  airport  at  any 
community  required  to  be  served  under 
paragraph  (a)(1)  of  this  section. 

(5)  The  Postmaster  General  (marked 
for  the  attention  of  the  Assistant 
General  Counsel.  Transportation),  if  the 
carrier  Hling  the  notice  is  authorized  to 
transport  United  States  mail  to  or  from 
any  community  required  to  be  served 
under  paragraph  (a)(1)  of  this  section. 

(6)  Each  air  carrier  providing 
scheduled  service  to  a  non-hub  or  FAA- 
designated  small  hub  that  is  directly 
affected  by  the  notice. 

(7)  The  DOT  Regional  Office  for  the 
region  in  which  the  affected  point  is 
located. 

(8)  Any  other  person  designated  by 
DOT. 

(b)  [Reserved] 

(c)  Local  communities.  State  agencies, 
and  airport  managers  shall  be  served 
personally  or  by  registered  or 
certificated  mail.  All  other  persons  may 
be  served  by  ordinary  mail. 

9323.*    Enmptiorw. 

Carriers  are  exempted  from  the 
following  provisions  of  the  Act  or  this 
part: 

(a)  Section  401  (j)  of  the  Act  to  the 
extent  that  that  provision  would 
otherwise  require  them  to  file  a  notice 
when  terminating,  suspending,  or 
reducing  service  in  foreign  air 
transportation; 

(b)  Paragraphs  (a)(1),  (a)(3).  and  (a)(5) 
of  S  323.3  to  the  extent  that  those 
provisions  require  them  to  file  a  notice 
when  terminating  or  suspending  the 
domestic  leg  of  art  international  flight 
(Hll-up  service);  and 

(c)  Sections  401(j)  and  419  of  the  Act 
and  all  the  provisions  of  this  part  to  the 
extent  that  those  provisions  would 
otherwise  require  them  to  file  a  notice 
when  terminating  or  suspending  service 
at  an  eligible  point  at  which  they  have 
been  replaced  under  Part  326  of  this 
chapter.  This  exemption  shall  apply  only 
if  the  carrier  terminanss  or  suspends 
service  on.  or  withiirw  days  after,  the 
date  that  the  new  catrier  begins  service. 

93234    OtHKtions  to  notic«s. 

(a)  Any  person  may  file  an  objection 
requesting  DOT  to  prohibit  any 
termination,  suspension,  or  reduction  of 
air  transportation  to  an  eligible  point 
that  is  the  subject  of  a  notice  filed  under 
this  part 

(b)  Objections  shall  contain: 

(1)  Identification  of  the  objector, 
including  address  and  telephone 
number. 


(2)  A  statement  of  DOT  action 
requested. 

(3)  The  schedules,  routes,  carriers,  and 
aircraft  types  for  all  air  transportation  to 
the  affected  point  other  than  that 
proposed  to  be  terminated,  suspended, 
or  reduced. 

(4)  A  suggested  reasonable  level  of 
essential  air  transportation  to  the 
affected  point. 

(5)  (Reserved) 

(6)  A  justification  of  the  suggested 
level  of  essential  air  transportation. 

(7)  Proof  of  service  on  the  carrier  filing 
the  notice  objected  to,  on  all  airport 
managers  and  State  and  local 
governments  on  whom  the  notice  was 
filed,  and  any  other  person  designated 
by  DOT.  The  proof  of  service  shall 
include  the  names  of  all  carriers  served 
and  the  names  and  addresses  of  all 
other  persons  served. 

(c)  Objectors  are  strongly  urged  to 
include  in  their  objections  facts  to 
support  the  suggested  level  of  essential 
air  transportation  (e.g.,  traffic  and 
enplanement  data,  other  market  studies, 
facts  descriptive  of  the  point's  isolation 
or  dependence  on  air  transportation). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0030) 

9  323.10    Tim*  (or  filing  obiectlons. 

(a)  Objections  shall  be  filed  not  later 
than: 

(1)  12  days  from  the  date  of  filing  of  a 
30-day  notice; 

(2)  15  days  from  the  date  of  filing  of  a 
60-day  notice;  or 

(3)  20  days  from  the  date  of  filing  of  a 
90-day  notice. 

(b)  The  Department  may  accept  late- 
filed  objections,  upon  motion,  for  good 
cause  shown. 

(c)  Whenever  a  notice  has  been  filed 
earlier  than  required  under  §  323.5,  the 
Department  may  extend  the  time  for 
filing  an  objection  to  that  notice. 

9  323. 1 1    Answtrs  to  objections. 

(a)  Any  person  may  file  an  answer  to 
an  objection  filed  under  this  part. 

(b)  An  answer  must  be  filed  not  later 
than  7  business  days  after  the  filing  of 
the  objection  to  which  it  responds.  Late- 
filed  answers  may  be  allowed,  and 
extensions  of  filing  time  granted,  by  the 
Department  for  the  same  reasons  as  for 
objections. 

(c)  An  answer  may  contain  the  same 
type  of  facts  and  discussion  permitted 
for  objections  under  this  part,  and  must 
contain: 

(1)  Proof  of  service  on  the  objector,  on 
all  persons  on  whom  the  objection  was 
required  to  be  served,  and  on  any  other 
person  designated  by  the  Department 
The  proof  of  service  shall  include  the 


names  and  addresses  of  all  persons 
served. 

(2)  Identification  of  the  answering 
party,  including  address  and  telephone 
number. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0030) 

9  323.12    General  requirements  for 
objections  and  answers. 

(a)  Each  objection  and  answer  filed 
under  this  part  shall,  unless  otherwise 
specified,  conform  to  the  procedural 
rules  of  general  applicabihty  in  Subpart 
A  of  Part  302  of  this  chapter. 

(b)  Each  objection  shall  be  titled 
"Objection  to  Termination,  Suspension, 
or  Reduction  of  Air  Service,"  and  shall 
identify  the  notice  to  which  it  responds. 
Each  answer  shall  be  titled  "Answer  to 
Objection  to  Termination,  Suspension, 
or  Reduction  of  Air  Service,"  and  shall 
identify  the  objection  to  which  it 
responds. 

9323.13    DOT  actions. 

(a)  If  an  objection  has  been  filed 
under  this  part,  DOT  will  dispose  of  the 
objection  by  order. 

(b)  If  no  objection  has  been  filed 
within  the  time  allowed  by  §  323.10(a), 
DOT  may: 

(1)  By  order  prohibit  a  termination, 
suspension,  or  reduction  that  reasonably 
appears  to  deprive  any  eligible  point  of 
essential  air  transportation; 

(2)  Issue  a  notice  or  a  final  order  that 
it  will  take  no  action  on  a  notice  filed 
under  {  323.3;  or 

(3)  Take  no  action. 

9  323.14    Temporary  suspension  authority 
(or  Involuntary  interruption  ol  service. 

(a)  Any  air  carrier  may  temporarily 
suspend  service  without  filing  a  notice 
under  S  323.3  for  any  interruption  of 
service  that  the  carrier  cannot 
reasonably  be  expected  to  foresee  or 
control,  such  as  rules,  standards,  or 
other  action,  or  inaction,  of  the 
Administrator  of  the  Federal  Aviation 
Administration  or  of  a  foreign 
government,  emergency  measures, 
strikes,  weather  conditions,  construction 
work  on  airports,  or  disasters.  However, 
the  provisions  of  this  paragraph  shall 
apply  to  interruptions  due  to  airport 
inadequacies  only  if  the  carrier  is 
unable  to  serve  the  point  through  any 
airport  convenient  to  the  point  with  the 
type  of  equipment  last  regularly  used  to 
serve  the  point. 

(b)  In  the  case  of  an  interruption  of 
service  caused  by  a  strike,  the  carrier 
shall  give  immediate  notice  of  the 
interruption  to  DOT.  Suspension 
authority  under  this  section  due  to  a 
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strike  shall  expire  90  days  after 
employees  return  to  work. 

(c)  If  service  to  a  point  is  interrupted 
for  more  than  3  consecutive  days  for 
reasons  beyond  the  carrier's  control 
other  than  a  strike,  the  holder  shall  give 
notice  to  DOT  within  3  days  following 
the  date  of  first  interruption,  setting 
forth  the  date  of  first  interruption  and  a 
full  statement  of  the  reasons  for  the 
interruption. 

(d)  The  notice  required  by  paragraph 
(b)  or  (c)  of  this  section  shall  be  marked 
for  the  attention  of  the  Director.  Office 
of  Essential  Air  Service. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0030) 

9  323. 1 5    Report  to  be  filed  a(ter  strikes. 

(a)  Within  15  days  following 
resumption  of  service  after  a  strike,  an 
air  carrier  shall  file  a  report  with  DOT 
containing  a  list  of  all  flights  that  were 
canceled,  the  date  they  were  canceled, 
and  the  date  service  was  resumed. 

(b)  The  report  shall  be  marked  for  the 
attention  of  the  Director,  Office  of 
Essential  Air  Service. 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  control  number  3024-0030) 

9  323.16    Listing*  In  schedule  publications. 

Each  air  carrier  filing  a  notice  under 
paragraphs  (a)(2).  (a)(4),  (a)(5),  or  (c)  of 
S  323.3  shall  continue  to  list  the  affected 
flights  in  all  generally-distributed 
schedule  publications  in  which  the  flight 
was  listed  before  the  notice.  The  listings 
shall  continue  until  DOT  permits  the 
flights  to  be  discontinued.  The  listings 
may  include  a  notice  stating  that  the 
flights  are  "to  be  discontinued  as  of 
(date)  subject  to  government  approval." 

9  323.17    Delays  In  discontinuing  service. 

If  transportation  that  is  the  subject  of 
a  notice  under  this  part  is  not 
discontinued  within  90  days  of  the 
intended  date  stated  in  the  notice,  a  pew 
notice  must  be  filed  before  the  service 
may  be  discontinued.  However,  if  DOT 
requires  the  carrier  to  provide  service 
beyond  the  stated  date,  the  carrier  need 
not  file  a  new  notice  if  it  discontinues 
the  service  within  90  days  after  DOT 
permits  it  to  do  so. 

9323.18    Carrier*' obligation*  wh*n 
terminating,  *u*p*nding,  or  reducing  air 
eervlce. 

Any  air  carrier  that  terminates, 
suspends,  or  reduces  air  service, 
whether  or  not  subject  to  the  notice 
requirements  of  this  part,  shall  make 
reasonable  efforts  to  contact  all 
passengers  holding  reservations  on  the 
affected  flights  to  inform  them  of  the 
flights'  cancellation. 


PART  324— PROCEDURES  FOR 
COMPENSATING  AIR  CARRIERS  FOR 
LOSSES 

Sec 

324.1  Applicability. 

324.2  Application  for  compensation  for 
losses. 

324.3  Procedures  after  receipt  of 
application. 

324.4  Informal  conference  procedures. 

324.5  Participants  in  the  conference. 

324.6  Statement  of  confidentiality. 

324.7  Post-conference  procedure. 

324.8  Effect  of  conference  agreements. 

324.9  Procedure  for  making  advance 
payments. 

324.10  Liability  of  carrier  for  excess 
payments. 

324.11  Conformity  with  Subpart  A  of  Part 
302. 

Authority:  Sees.  204,  407,  and  419  of  Pub.  L 
85-726.  as  amended,  72  Stat.  743.  766.  92  Stat. 
1732.  49  U.S.C.  1324. 1377, 1389. 

9  324.1    Applicability. 

This  part  applies  to  proceedings, 
under  sections  419(a)(7)(B)  and 
419(a)(7)(C)  of  the  Act,  for  compensating 
an  air  carrier  for  losses  incurred  in 
complying  with  a  DOT  or  CAB  order  to 
continue  service. 

9  324.2    Application  for  compensation  for 
losses. 

(a)  To  receive  compensation  for  its 
losses  incuired  in  complying  with  a 
DOT  or  CAB  order  to  continue  to 
provide  essential  air  service,  an  air 
carrier  shall  file  in  the  Documentary 
Services  Division  an  application  titled 
"Application  for  Compensation  for 
Losses." 

(b)  The  application  may  be  filed  after 
the  first  30-day  compulsory  service 
period,  but  shall  not  be  filed  later  than 
90  days  after  the  carrier  is  allowed  to 
suspend,  terminate,  or  reduce  service.  It 
shall  include: 

(1)  The  dates  of  the  compulsory 
service  period  covered  by  the 
application. 

(2)  The  amount  of  compensation  that 
is  sought. 

(3)  Detailed  information  as  to  traffic, 
revenues,  and  expenses  during  the 
compulsory  service  period,  and  any 
investments  that  were  required  to 
perform  the  operations  during  that 
period. 

(4)  Full  support  for  all  information. 

(5)  The  assurances  required  by  (  379.4 
of  this  chapter. 

(6)  A  certification  by  a  responsible 
officer  of  the  air  carrier  that  the 
information  submitted  is  true  and 
accurate  to  the  best  of  his  or  her 
knowledge. 

(7)  A  statement  acknowledging  that 
any  compensation  paid  in  advance 


under  {  324.9  or  periodically  under 

S  324.3  is  subject  to  adjustment  by  DOT. 

(c)  All  information  supplied  by  an  air 
carrier  in  its  application  is  subject  to 
verification  by  DOT  and  DOT 
authorized  auditors. 

(d)  DOT  may  dismiss  an  application  if 
it  does  not  contain  the  information 
required  by  this  section  and  may  close 
the  case  if  a  complete  application  is  not 
filed  within  90  days  after  the  prior 
application  was  dismissed. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0034) 

9324.3    Procedure*  aftar  r*c*lpt  Of 
application. 

(a)  When  the  application  is  received 
before  the  air  carrier  has  been  permitted 
to  institute  its  intended  suspension, 
termination,  or  reduction  in  service,  the 
procedure  is  as  follows: 

(1)  DOT  will  issue  an  order  setting  an 
interim  rate  of  compensation  to  be  paid 
periodically  to  the  carrier,  lids  amoimt 
will  be  subject  to  DOT's  final 
adjustment  after  the  carrier  is  allowed 
to  suspend,  terminate,  or  reduce  service 
as  it  requested. 

(2)  If  the  carrier  seeks  an  increase  in 
the  amount  of  the  periodic  payments,  it 
must  submit  another  application.  DOT 
may  revise  the  amount  of  the  periodic 
payments  on  its  own  initiative  in  order 
to  avoid  paying  excessive  interim 
compensation. 

(3)  Within  90  days  after  the  carrier  is 
allowed  to  institute  its  suspension, 
termination,  or  reduction  in  service,  it 
shall  submit  another  application  under 
S  324.2  so  that  DOT  can  make  a  final 
adjustment  of  that  carrier's  claim. 

(b)  When  the  application  is  received 
after  the  air  carrier  has  been  permitted 
to  suspend,  terminate,  or  reduce  service, 
the  procedure  is  as  follows: 

(1)  If  DOT  finds  the  application 
adequate  to  support  the  compensation 
requested,  it  will  issue  a  show-cause 
order  proposing  an  amount  of  payment 
to  the  carrier. 

(2)  If  DOT  finds  the  application 
insufficient  to  support  the  compensation 
requested,  it  may  seek  more 
information.  If  DOT  does  not  agree  to 
the  compensation  requested,  it  will  send 
the  applicant  a  statement  describing  the 
areas  in  which  it  disagrees  or  finds  the 
information  presented  insufficient,  and 
will  refer  the  matter  to  an  informal 
conference  under  9  324.4. 

(3)  The  applicant  may  file  an  answer 
to  the  statement  of  disagreement  not 
later  than  15  days  after  it  is  received. 

(c)  Any  payment  will  be  considered  to 
be  made  on  die  first  day  that  losses 
compensated  by  that  payment  were 
incurred. 


46060 


Federal  Register  /  Vol.  49.  No.  226  /  Wednesday.  November  21.  1984  /  Proposed  Rules 


9  324.4    MoriMl  oontarane*  procadurM. 

(a)  When  there  is  disagreement  on  the 
amount  of  compensation  that  should  be 
paid,  DOT  will  arrange  a  conference 
with  representatives  of  the  air  carrier 
applicant  for  the  purpose  of 
understanding  and  resolving  the  issues 
and  facts  in  proceedings  under  this  part. 

(b)  The  conference  shall  be  limited  to 
the  discussion  of,  and  possible 
agreement  on,  the  fair  and  reasonable 
amount  of  compensation  for  losses  that 
should  be  paid  to  the  air  carrier  required 
to  continue  service  under  DOT  order. 

(c)  When  DOT  takes  public  action  on 
the  matter,  a  written  summary  of  the 
conference  discussion  will  be  filed  in  the 
Documentary  Services  Division  and  sent 
to  the  carrier  involved. 

93243    Pwtfclpento Inttw conffnce. 

Other  than  DOTs  staff  and 
representatives  of  the  carrier  whose 
losses  are  in  issue,  no  person  may 
attend  unless  DOTs  staff  considers 
their  presence  necessary  to  resolve  one 
or  more  of  the  issues  under  discussion. 
In  such  case,  their  participation  shall  be 
limited  to  such  specific  issues.  No 
person,  however,  is  required  to  attend. 

9324.6    StfnwH  of  confidentiality. 

All  persons  in  an  informal  conference, 
during  the  period  of  the  conference  and 
until  DOT  takes  pubhc  action  on  the 
matter,  shall  strictly  protect  information 
obtained  in  the  conference  from 
disclosure  except  to  DOT's  and  the 
applicant's  concerned  employees  and 
counsel.  All  persons  participating  in  the 
conference  other  than  DOT  staff  shall 
sign  a  statement  in  which  they  agree  to 
so  protect  the  information. 

9  324.7    Post-confarwK*  procedure. 

(a)  If  any  pertinent  issues  are  not 
resolved  at  the  conference,  the  air 
carrier  may  request  a  hearing  or  the 
opportunity  to  submit  a  written  or  oral 
statement  to  the  Department.  DOT  will 
grant  the  request  if  such  action  is 
needed  for  further  clarification  and 
understanding  of  the  issues.  Granting  of 
the  request  will  not,  however,  limit  the 
rights  that  the  carrier  might  otherwise 
have  under  the  Act  and  the  rules  of 
practice. 

(b)  If  the  carrier  has  not  previously 
received  compensation  under  this  part 
for  providing  essential  service  to  the 
point  involved  in  its  application,  DOT 
shall  issue  a  show-cause  order 
proposing  an  amount  of  payment  to  the 
carrier. 

(c)  If  the  carrier  has  been  receiving 
advance  payments  under  9  324.9  or 
periodic  payments  under  9  324.3(a)(2), 
DOT  shall  issue  a  show-cause  order 
proposing  the  final  adjustment  of  the 


carrier's  claim,  setting  forth  DOTs 
tentative  findings  of  the  amount  it  owes 
the  carrier  or  the  amount  the  carrier 
owes  DOT. 

9  324.(    Effect  of  confercflc*  agreements. 

(a)  No  agreement  or  understanding  on 
a  rate  of  compensation  that  is  reached 
in  the  conference  shall  be  binding  on 
DOT  or  any  participant. 

(b)  The  carrier  will  have  the  right  to 
take  other  procedural  steps,  including 
requesting  a  hearing,  as  if  no  conference 
had  been  held. 

9  324.9    Procedure  for  making  advance 
paymenta. 

(a)  At  any  time  after  a  carrier  is 
ordered  to  continue  service,  DOT  may, 
upon  its  own  initiative  or  on  petition  by 
the  carrier,  order  advance  payments  for 
a  carrier's  future  losses  subject  to 
adjustment  upon  determination  of  the 
final  rate. 

(b)  A  carrier's  petition  shall  be  titled 
"Petition  for  Advance  Compensation  for 
Losses." 

(c)  The  carrier  shall  include  with  its 
petition,  or  will  be  required  by  DOT  to 
submit,  estimates  of  the  information 
required  under  S  324.2(b)  and  a  full 
explanation  of  why  it  needs 
compensation  in  advance.  The 
explanation  shall  include  evidence  of 
the  carrier's  financial  condition  and 
cash-flow  prospects  which  taken 
together  establish  the  need  for  an 
immediate  cash  infusion  in  order  for 
service  to  be  continued. 

(d)  Carriers  receiving  payments  under 
this  section  may,  absent  a  filing  under 

9  324.2  of  this  part,  continue  to  receive 
the  amount  of  compensation  ordered  by 
the  CAB  or  DOT  under  paragraph  (a)  of 
this  section.  DOT  may  revise  the  amount 
of  these  payments  in  order  to  avoid 
paying  the  carrier  excessive 
compensation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0034) 

9324.10    UabUity  of  carrier  for  exceaa 
paymenta. 

(a)  If  the  payments  to  a  carrier  exceed 
the  amount  authorized  by  CAB  or  DOT 
in  its  final  adjustment,  the  affected  air 
carrier  shall  be  hable  for  repayment  of 
the  amount  of  such  excess. 

(b)  If  the  carrier  fails  to  make  the 
repayment  under  paragraph  (a)  of  this 
section,  any  future  payment  due  that 
carrier  under  this  chapter  shall  be 
applied  to  such  indebtedness  or  DOT 
shall  use  any  other  means  authorized  by 
law  to  ensure  repayment. 

(c)  Compliance  with  the  provisions  of 
this  section  shall  not  deprive  a  carrier  of 
any  right  it  would  otherwise  have  to 
contest  DOTs  final  adjustment. 


9324.11    Conformity  witti  Subpart  A  of 
Part  302. 

The  provisions  of  Subpart  A  of  Part 
302  of  this  chapter,  except  for  §  302.8  of 
this  chapter  and  any  other  provisions 
that  are  inconsistent  with  this  part,  shall 
apply  to  proceedings  under  this  part. 

PART  325— ESSENTIAL  AIR  SERVICE 
PROCEDURES 

325.1  Purpose. 

325.2  AppUcability. 

325.3  Definitions. 

325.4  State  and  local  participation. 

325.5  Determinations  and  designations. 

325.6  Periodic  reviews. 

325.7  Appeal  of  the  determination  or 
designation. 

325.8  Informal  conferences. 

325.9  Oral  arguments. 

325.10  Modification  of  the  designated  level 
of  essential  air  service. 

325.11  Form  of  documents. 

325.12  Service  of  documents. 

325.13  Environmental  evaluations  and 
energy  information  not  required. 

325.14  Conformity  with  Subpart  A  of  Part 
302. 

Authority:  Sees.  204.  419.  Pub.  L.  85-726.  as 
amended,  72  Stat.  743,  92  Stat.  1732:  49  U.S.C. 
1324, 1389. 

{ 32S.1    Purpose. 

The  purpose  of  this  part  is  to  establish 
procedures  to  be  followed  in  designating 
eligible  points  and  in  determining 
essential  air  transportation  levels  for 
eligible  points,  and  in  the  appeals  and 
periodic  reviews  of  these 
determinations,  under  section  419  of  the 
Act. 

§325.2    Applicability. 

This  part  applies  to  essential  air 
service  determinations  for  communities 
designated  as  eligible  under  section 
419(a)  of  the  Act  and  to  eligible  point 
designations  and  essential  air  service 
determinations  for  communities  that 
qualify  under  section  419(b)  of  the  Act. 
It  applies  to  the  gathering  of  data  by  the 
Department,  and  to  the  participation  of 
State,  local,  and  other  officials  and  other 
interested  persons  in  the  designation 
and  determination  processes. 

Note. — Criteria  for  designating  eligible 
points  under  section  419(b)  are  contained  in 
Part  270  of  this  chapter  Guidelines  for 
deciding  essential  air  service  levels  are 
contained  in  Part  398  oftiiis  chapter. 

9  325.3    Deflnltlona. 

As  used  in  this  part,  "eligible  point" 
means: 

(a)  Any  point  in  the  United  States,  the 
District  of  Columbia,  and  the  several 
territories  and  possessions' of  the  United 
States  to  which  any  direct  air  carrier 
was  authorized,  under  a  certificate 
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issued  by  GAB  imder  section  401  of  the 
Act,  to  provide  air  service  on  October 
24, 1978,  whether  or  not  such  service 
was  actually  provided; 

(b)  Any  point  in  the  United  States  and 
the  several  territories  and  possessions 
of  the  United  States  that  was  deleted 
from  a  section  401  certificate  between 
)uly  1, 1968  and  October  24, 197a 
inclusive,  and  that  has  been  designated 
as  an  eligible  point  under  the  Act:  or 

(c)  Any  other  point  in  Alaska  or 
Hawaii  diat  has  been  designated  as  an 
eligible  point  under  the  Act. 

§325.4    Statte  and  local  parUdpatloa 

(a)  DOT,  on  a  periodic  basis,  will  send 
a  questionnaire  to  each  eligible  point 
that  is  served  by  not  more  than  one 
certificated  air  carrier,  or  is  designated 
as  an  eligible  point  under  section  419(b) 
of  the  Act.  or  for  which  DOT  is 
reviewing  its  essential  air  service  needs. 
The  questionnaire  will  be  addressed  to: 

(1)  The  chief  executive  of  the  principal 
city,  or  other  unit  of  local  government  at 
the  affected  point,  that  is  named  or  has 
been  previously  named  in  a  qualifying 
section  401  certificate.  For  points  in 
Alaska  or  Hawaii  that  are  named  DOT 
as  eligible  points  without  having  been 
listed  on  a  section  401  certificate,  the 
principal  city  is  the  most  populous 
municipality  at  the  point; 

(2)  The  individual  or  entity  with  direct 
supervision  over  and  responsibility  for 
the  airport  at  the  eligible  point  and 

(3)  The  State  agency  with  jurisdiction 
over  air  transportation  in  the  State 
containing  the  eligible  point.  If  there  is 
no  such  State  agency,  the  questionnaire 
will  be  sent  to  ^e  governor  of  that  State. 

(b)  Within  60  days  after  receipt  of  the 
questionnaire,  five  copies  of  the 
response  shall  be  filed  in  the 
Documentary  Services  Division,  unless 
the  Department  specifies  another  date.  If 
no  response  is  received  within  the 
period,  essential  air  service  for  that 
eligible  point  may  temporarily  be  set  at 
the  minimum  level  prescribed  in  section 
419(f)  of  the  Act. 

(c)  Any  other  interested  person  may. 
during  the  6Q-day  response  period, 
submit  information  relevant  to  the 
essential  air  service  level  of  that  eligible 
point  by  filing  in  the  Documentary 
Services  Division,  five  copies  of  a 
document  titled  with  the  name  of  the 
point  involved. 

(d)  As  necessary,  the  DOT  may 
request  additional  information  to 
supplement  the  questionnaire. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0037) 

9325.5    Deteftnlwatlone  and  deatgnatlona. 

(a.  Not  later  than  October  24, 1979, 
after  reviewing  all  information 


submitted,  CAB  issued  determinations 
of  the  essential  level  of  air  service  for 
eligible  points  that  on  October  24, 1978, 
were  served  by  not  more  than  one  direct 
air  carrier  holding  a  certificate  under 
section  401  of  the  Act  for  scheduled 
service  to  the  point. 

(b)  DOT  will  issue  a  determination  of 
the  essential  level  of  air  service  for  a 
point  within  6  months  after  each  of  the 
following  events: 

(1)  A  notice  is  received  that  service  to 
an  eligible  point  will  be  reduced  to  only 
one  carrier  that  holds  a  section  401 
certificate; 

(2)  A  point  is  designated  as  an  eligible 
point  under  section  419(b)  of  the  Act  and 
ei^er  paragraph  (c)  of  diis  section, 
paragraph  (d)  of  this  section,  or 

S  325.7(e);  or 

(3)  A  review  was  conducted  of 
essential  air  service  of  that  point  under 
9  32&& 

(c)  Not  later  than  January  1, 1962,  CAB 
designated  the  communities  described  in 
5  270.2(a)  and  (b)  as  eligible  points  or  as 
ineligible. 

(d)  After  January  1, 1982.  DOT  may 
designate  communities  in  Alaska  or 
Hawaii  as  eligible  points  if  they  ai^ly 
for  such  designation. 

9325.6    Periodic  reviewa. 

(a)  The  Department  will  start  a 
periodic  review  of  essential  air  service 
within  1  year  of  the  date  of  the  previous 
determination  of  essential  air  service  for 
eligible  points  receiving  subsidized 
service,  within  2  years  of  the  date  of  the 
previous  determination  for  eligible 
points  in  Alaska,  and  within  3  years  of 
the  date  of  the  previous  determination 
for  eligible  points  without  subsidized  air 
service. 

(b)  The  review  shall  be  conducted  in 
accordance  with  the  procedures  in 

99  325.4.  325.5  and  325.7. 

(c)  The  Department  may  review  the 
designation  under  section  419(b)  of  a 
community  as  an  eligible  point  to 
determine  whether  that  point  continues 
to  meet  the  criteria  in  part  270  of  this 
chapter. 

§  325.7    Appeal  of  ttie  determination  or 
designation. 

(a)  Any  person  objecting  to  an 
essential  air  service  determination  may 
within  60  days  after  its  issuance  file  in 
the  Documentary  Services  Division  a 
document  titled  "Appeal  of  Essential 
Ser\'ice  Determination."  The  appeal 
shall: 

(1)  Contain  specific  objections  to  the 
essential  air  service  determination, 
including  support  for  all  such  objections; 

(2)  State  how  the  essential  air  service 
determination  departs  from  the 
guidelines  in  Part  398  of  this  chapter  or 


what  extraordinary  factors  justify 
deviating  from  those  guidelines;  and 
(3)  Describe  the  level  of  air  service 
that  the  appellant  believes  is  essential 
for  that  community. 

(b)  Any  person  objecting  to  the 
designation  of  a  point  as  ineligible  imder 
section  419(b)  of  the  Act  may  within  60 
days  after  die  designation  is  issued  file 
in  the  Documentary  Services  Division  a 
document  titled  "Appeal  of  Eligible 
Point  Designation." 

(c)  The  Department  shall  appoint  an 
appeal  panel  consisting  of  three  senior 
employees,  to  be  drawn  from  the  Office 
of  Essential  Air  Service,  the  Office  of 
the  General  Coimsel.  and  the  Asistant 
Secretary  for  Governmental  Affairs.  No 
office  shall  be  represented  on  an  appeal 
panel  by  more  then  one  employee.  The 
Aree-member  panel  will  process  the 
appeal  and  make  a  recommendation  to 
the  Assistant  Secretary  for  Policy  and 
International  Affairs. 

(d)  An  informal  conference  may  be 
held,  or  more  information  may  be 
requested,  before  the  three-member 
panel  makes  its  recommendation. 

(e)  The  DOT  decisionmaker  shall 
decide  the  appeal  after  receiving  a 
recommendation  from  the  three-member 
panel. 

(f)  If  no  appeal  is  filed  within  the  60- 
day  period,  a  determination  or 
designation  will  become  final,  unless 
stayed  by  the  Department 

(g)  Pending  the  outcome  of  an  "Appeal 
of  Essential  Service  Determination."  the 
essential  air  service  for  the  eligible  point 
involved  shall  be  the  level  set  by  the 
determination  issued  under  %  S25.5. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0037) 

9  325 J    Infennal  conterencea. 

(a)  If  an  appeal  raises  an  issue  that 
caimot  be  satisfactorily  resolved  on  the 
basis  of  written  submissions,  the 
Department  may  order  that  an  informal 
conference  be  held. 

(b)  The  informal  conference  will  be 
conducted  by  a  senior  DOT  employee 
designated  by  the  Assistant  Secretary 
for  Policy  and  International  Affairs. 

(c)  Any  interested  person  may  attend 
the  informal  conference. 

§325.9    Oral  argumenta. 

If  some  appeals  raise  issues  conunon 
to  several  communities  so  that 
expression  of  diverse  viewpoints  on 
these  issues  would  help  the  Department 
dispose  of  them,  the  parties  may  be 
invited  to  participate  in  an  oral 
argument  at  its  offices  in  Washington, 
D.C. 
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f32S.10    Modiflcation  of  tiM  dMlgnated 

WWi  of  MMfrtW  ttt  MfVlCO. 

(a)  Any  person  may  file  with  DOT  a 
petition  titled  "Petition  for  Modification 
of  Essential  Air  Service  Level,"  asking 
to  modify  the  essential  air  service  level 
at  a  point. 

(b)  The  petition  shall  identify  the 
point  affected,  and  specifically  state  the 
reasons  why  the  petitioner  believes  the 
designated  essential  level  is  inadequate. 
It  should  contain  any  facts  and 
arguments  that  support  its  requests,  and 
describe  the  level  of  essential  air  service 
that  should  be  substituted.      * 

(c)  Any  person  may.  within  30  days 
after  the  filing  of  a  petition  for 
modification,  file  an  answer  to  that 
petition  titled  "Answer  to  Petition  for 
Modification." 

(d)  After  review,  the  Department  may 
seek  more  information  and  the 
procedures  of  9S  325.5  and  325.7  will  be 
followed. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0037) 

S32S.11    Fonn  of  documents. 

All  documents  filed  under  this  part 
shall  be  filed  in  the  Documentary 
Services  Division.  U.S.  Department  of 
Transportation.  400  Seventh  Street. 
S.W.,  Washington,  D.C.  20590.  and  on 
their  front  page  state: 

(a)  The  title  of  the  document; 

(b)  The  name  of  the  affected 
community; 

(c)  The  name,  address,  and  telephone 
number  of  a  person  who  can  be 
contacted  for  further  information 
concerning  the  subject  of  the  document; 
and 

(d)  In  the  case  of  a  responsive 
document,  the  docket  number  of  the 
document  to  which  it  responds. 

9  32S.12    Sorvte*  of  docunwnta. 

Any  person,  except  one  filing 
individually  as  a  consumer,  who  files  a 
document  under  this  part,  including 
responses  to  the  questionnaire,  shall 
serve  that  document  upon  those  listed  in 
S  325.4(a)  of  this  part  and  upon  the 
following: 

(a)  The  governor  of  the  State  in  which 
the  eligible  point  is  located; 

(b)  Each  air  carrier  providing 
scheduled  service  to  the  affected  eligible 
point; 

(c)  In  the  case  of  a  responsive 
document,  the  one  who  filed  the 
document  to  which  it  responds;  and 

(d)  The  U.S.  Postal  Service.  Assistant 
General  Counsel,  Transportation 
Division,  Law  Department,  Washington, 
D.C  20260. 


S  32S.13    EnvlranfiMntal  •valuations  and 
•norgy  Information  not  raquirad. 

Notwithstanding  any  provision  of  Part 
312  or  Part  313  of  this  chapter,  a  person 
filing  a  petition  or  appeal  under  this  part 
is  not  required  to  file  an  environmental 
evaluation  or  energy  information  with 
the  application. 

§325.14    Conf  onnlty  wHh  Sut>part  A  of 
Part  302. 

Except  where  they  are  inconsistent, 
the  provisions  of  Subpart  A  of  Part  302 
of  this  chapter  shall  apply  to 
proceedings  under  this  part. 

PART  326— PROCEDURES  FOR 
BUMPING  SUBSIDIZED  AIR  CARRIERS 
FROM  ELIGIBLE  POINTS 

Sec. 

326.1  Purpose. 

326.2  Definitions. 

326.3  Application  to  bump  an  incumbent 
carrier. 

328.4  Answers  and  replies  to  bumping 
applications. 

326.5  Service  of  applications  and  answers. 

326.6  DOT  action. 

326.7  Standards  for  decision. 

328.8  Transition  from  the  incumbent  carrier 
to  the  applicant. 

326.9  Conformity  with  Subpart  A  of  Part 
302. 

Authority:  Sees.  204,  401,  407,  419,  and  1001, 
Pub.  L  85-726.  as  amended.  72  Stat.  743,  754, 
763,  766,  788.  92  Stat.  1732;  49  U.S.C  1324, 
1371,  1378, 1377, 1389. 1481. 

S  376.1    Purpose. 

The  purpose  of  this  part  is  to  establish 
procedures  for  an  air  carrier  applying 
under  section  419(a)(ll)  or  (b)(8)  of  the 
Act  to  provide  essential  air 
transportation  to  an  eligible  point, 
where  it  would  be  displacing  another 
carrier  that  is  providing  essential  air 
transportation  under  a  subsidy  rate 
previously  established  under  section  419 
of  the  Act.  This  part  applies  even  if  the 
applicant  is  not  applying  for  a  subsidy 
for  itself  but  is  merely  seeking  to 
terminate  the  incumbent  carrier's 
subsidy.  * 

9326.2    Definitions. 

As  used  in  this  part: 

(a)  "Applicant"  means  an  air  carrier 
that  files  a  bumping  application. 

(b)  "Bumping  application"  means  an 
application  by  an  air  carrier  proposing 
to  provide  essential  air  transportation  at 
an  eligible  point  and  requesting  the 
Department  to  terminate  the  subsidy 
paid  to  an  incumbent  carrier  for 
providing  essential  air  transportation  at 
that  eligible  point.  The  application  may 
also  request  a  subsidy  to  provide 
essential  air  transportation  to  that  point. 

(c)  "Eligible  point"  means: 


(1)  Any  community  in  the  United 
States,  the  District  of  Columbia,  and  the 
several  territories  and  possessions  of 
the  United  States  to  which  any  direct  air 
carrier  was  authorized,  under  a 
certificate  of  public  convenience  and 
necessity  issued  by  the  Board  under 
section  401  of  the  Act,  to  provide 
passenger  air  transportation  on  October 
24, 1978,  whether  or  not  such  service 
was  actually  provided; 

(2)  Any  point  in  the  United  States  and 
its  several  territories  and  possessions 
that  was  deleted  from  a  section  401 
certificate  between  July  1, 1968  and 
October  24, 1978,  that  has  been 
designated  as  eligible  under  the  criteria 
in  Part  270  of  this  chapter,  or 

(3)  Any  other  point  in  Alaska  or 
Hawaii  that  has  been  designated  as  an 
eligible  point  under  Part  270  of  this 
chapter. 

(d)  "Essential  air  transportation" 
means  the  level  of  air  service  that  is 
guaranteed  an  eligible  point  under 
section  419  of  the  Act  and  the  guidelines 
in  Part  398  of  this  chapter. 

(e)  "Hub"  means  a  point  annually 
enplaning  more  than  0.05  percent  of  the 
total  annual  enplanements  in  the  United 
States  or  listed  as  such  by  the 
Department  of  Transportation 
publication  "Airport  Activity  Statistics 
of  Certificated  Route  Carriers." 

(f)  "Incumbent  carrier"  means  the  air 
carrier  serving  an  eligible  point  with 
subsidy  at  the  time  a  bumping 
application  is  filed. 

(g)  "Subsidy  under  section  406"  means 
payments  made  under  section  406  of  the 
Federal  Aviation  Act.  Pub.  L.  97-276,  or 
any  other  appropriation  act  or 
continuing  resolution  that  authorizes 
payments  to  air  carriers  based  upon  rate 
orders  issued  under  section  406  of  the 
Act. 

9  326.3    Application  to  bump  an  Incumbent 
carrier. 

(a)  To  replace  an  incumbent  carrier  at 
an  eligible  point,  an  air  carrier  shall  file 
a  bumping  application  in  the 
Documentary  Services  Division. 

(b)  If  the  incumbent  carrier  is 
receiving  its  subsidy  under  section  406 
of  the  Act,  the  application  may  be  filed 
at  any  time  after  January  1, 1983. 

(c)  If  the  incumbent  carrier  is 
receiving  its  subsidy  under  section  419   ' 
of  the  Act.  the  application  may  not  be 
filed  until  the  incumbent  carrier  has 
been  serving  the  eligible  point  for  at 
least  2  years. 

(d)  The  application  shall  include: 

(1)  The  name  and  address  of  the 
carrier  filing  the  application; 

(2)  The  name  of  the  incumbent  carrier 
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(3)  The  name  of  the  eligible  point 
involved; 

(4)  Fitness  information,  as  follows: 
(i)  If  the  applicant  has  already  been 

found  by  the  Department  or  CAB  to  be 
fit,  williog.  and  able  to  provide 
scheduled  service,  it  shall  cite  the  most 
recent  order  establishing  the  finding. 

(ii)  If  the  applicant  has  not  yet  been 
found  by  the  Department  or  CAB  to  be 
fit,  willing,  and  able  to  provide  a 
scheduled  service,  it  shall  include  the 
fitness  information  required  by  Part  204 
of  this  chapter  to  support  such  a  finding. 
In  making  this  showing,  the  applicant 
may  incorporate  by  reference  material 
submitted  in  a  prior  proceeding  before 
the  CAB  or  DOT. 

(5)  The  information  required  by 

9  204.6(c)  (2)  and  (3)  of  this  chapter, 
even  if  the  applicant  is  not  seeking 
subsidy  for  itself; 

(6)  The  service  pattern  proposed, 
including  the  hub  and  hubs  to  be  served 
from  the  eligible  point,  the  number  of 
flights  to  be  provided,  whether  the 
fKghts  will  be  nonstop,  and  the  type  of 
aircraft  to  be  employed.  If  the  applicant 
is  basing  its  application  on  improved 
service  at  the  eligible  point,  it  shall  state 
how  its  proposed  service  represents  an 
improvement  over  the  incumbent 
carrier's  service; 

(7)  If  the  applicant  is  seeking  a 
subsidy,  the  assurances  required  by 
§9  379.4  and  382.21  of  this  chapter; 

(8)  The  earliest  date  or  season  that  the 
applicant  is  prepared  to  begin  service; 
and 

(9)  The  availability  of  slots  at  the  hub 
airport  it  proposes  to  serve. 

(e)  All  information  supplied  by  an  air 
carrier  in  its  application  is  subject  to 
verification  by  DOT  and  DOT 
authorized  auditors. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0063) 

§  326.4    Answers  and  replies  to  bumping 
applications. 

(a)  Any  person  may  file  an  answer  to 
an  application  filed  under  this  part. 

(b)  To  be  considered  by  DO"!,  an 
answer  should  be  filed  not  later  than  30 
days  after  the  filing  of  the  application  to 
which  it  responds. 

(c)  An  answer  by  the  incumbent 
carrier  may  refute  the  fitness  and 
reliability  of  the  applicant  to  provide  the 
essential  air  transportation,  refute  its 
ability  to  provide  the  service  at  the 
amount  of  compensation  requested, 
deny  that  the  applicant's  proposed 
service  represents  a  substantial 
improvement,  and/or  offer  a 
counterproposal  to  that  offered  by  the 
applicant.  If  the  incumbent  desires  a 
hearing,  it  should  request  it  at  this  time. 


(d)  An  answer  by  representatives  of 
the  eligible  point  should  state  wiiether 
they  considra-  the  service  pattern 
proposed  by  the  applicant  to  be  a 
substantial  improvement  in  service  and 
the  reasons  for  their  views. 

{e]  Any  other  carrier  may  submit  a 
bumping  application  during  the  answer 
petiod.  Such  an  application  should 
include  the  information  required  by 
9  326.3(d). 

(f)  Any  person  may  submit  a  reply  to  a 
counterproposal  filed  under  paragraph 
(c)  of  this  section  or  to  another 
application  filed  under  paragraph  (e)  of 
this  section  within  15  days  of  the  end  of 
the  answer  period. 

(Approx'ed  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0063) 

9  326.5    Service  of  applications  and 
answers. 

(a)  Hie  application  shall  be  served 
upon: 

(1)  The  chief  executive  of  the  principal 
city  or  other  unit  of  local  government  of 
the  eligible  point.  The  principal  city  is 
the  one  named,  or  previously  named,  in 
the  section  401  certificate  by  virtue  of 
which  the  point  qualifies  as  an  eligible 
point.  For  points  in  Alaska  or  Hawaii 
that  are  named  as  eligible  points 
without  having  been  listed  on  a  section 
401  certificate,  the  principal  city  is  the 
most  populous  municipality  at  the  point. 

(2)  The  agency  of  the  State,  territory, 
or  possession  with  jurisdiction  over 
transportation  by  air  in  the  area 
containing  the  eligible  point.  If  there  is 
no  such  agency,  the  application  shall  be 
served  on  the  Governor  of  the  State, 
territory,  or  possession. 

(3)  The  manager  of,  or  other  individual 
with  direct  supervision  over  and 
responsibility  for,  the  airport  at  the 
eligible  point. 

(4)  Each  air  carrier  providing 
scheduled  passenger  service  at  the 
eligible  point. 

(5)  The  DOT  Regional  Office  for  the 
region  in  which  the  eligible  point  is 
located. 

(6)  Any  other  person  designated  by 
the  Department. 

(b)  Answers  to  applications  and 
replies  to  answers  shall  be  served  on  the 
persons  listed  in  paragraph  (a)  of  this 
section,  on  the  applicant,  and  on  the 
persoii  that  filed  the  answer  to  which 
the  reply  is  directed. 

9  326.6    Department  action. 

(a)  After  an  application  is  filed  under 
this  part  and  the  answer  and  reply 
period  has  elapsed,  a  rate  conference 
will  be  held  with  the  applicant  or 
applicants  and  with  the  incumbent 
carrier,  if  it  has  filed  a  counter  proposal, 
to  determine  the  reasonableness  of  the 


compensation  requested.  One  or  more  of 
the  following  actions  may  also  be  taken: 

(1)  A  conference  may  be  held  %vith  the 
eligible  point  concerned  to  determine  its 
view  on  the  relative  merits  of  the 
present  and  fn-oposed  service  pattern. 

(2)  Additional  information  may  be 
requested. 

(3)  The  application  may  be 
consolidated  widi  the  incumbent 
carrier's  rate  renegotiation  proceeding  if 
the  incumbent's  rate  term  is  close  to 
expiration. 

(4)  Additional  service  and  subsidy 
proposals  may  be  solicited. 

(b)  After  the  Department  completes  its 
reviews  and  conferences,  and  obtains 
any  necessary  information,  it  will  take 
one  or  more  of  the  following  actions: 

(1)  Issue  an  order  to  show  cause 
proposing  to  grant  the  application; 

(2)  Deny  the  application  if  the 
applicant  fails  to  meet  the  criteria  set 
forth  in  9  326.7; 

(3)  Set  the  application  for  an  oral 
evidentiary  hearing  under  the  following 
circumstances: 

(i)  There  are  material  facts  in  dispute; 

(ii)  These  facts  are  of  decisional 
significance;  and 

(iii)  TTie  Department  finds  that  the 
disputed  facts  can  best  be  resolved  in  an 
oral  evidentiary  hearing. 

(4)  Set  the  application  for  oral 
arguments  before  the  Department. 

9  326.7    Standards  for  decision. 

(a)  DOT  will  not  grant  an  application 
under  this  part  unless; 

(1)  It  finds,  or  previously  found,  that 
the  applicant  is  fit,  willing,  and  able  to 
provide  scheduled  air  transportation; 

(2)  It  finds  that  the  applicant  will 
provide  the  essential  air  transportation 
at  the  eligible  point  in  a  reliable  manner, 
and 

(3)  If  the  incumbent  carrier  is 
receiving  its  subsidy  imder  section  419 
of  the  Act,  the  applicant  shows  by  a 
preponderance  of  the  evidence  that  its 
proposal  will  result  in  either  of  the 
following: 

(i)  A  substantial  improvement  in  the 
air  service  being  provided  the  eligible 
point  with  no  increase  in  subsidy:  or 

(ii)  A  substantial  decrease  in  the 
amount  of  subsidy  that  will  be  required 
to  provide  essential  air  transportation  at 
the  eligible  point. 

(b)  To  be  considered  substantial,  the 
proposed  decrease  in  the  amount  of 
subsidy  should  be  at  least  $50,000  per 
year  or  10  percent  of  the  incumbent 
carrier's  subsidy  rate,  whichever  is 
greater. 

(c)  In  deciding  whether  a  proposed 
service  pattern  represents  a  substantial 
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improvement  in  air  service,  DOT  will 
consider  the  following  factors: 

(1)  Which  hub  or  hubs  the  applicant 
proposes  to  serve  from  the  eligible  point: 

(2)  The  number  of  stops  that  the 
applicant  will  make  between  the 
designated  hub  and  the  eligible  point; 

(3)  The  size  and  type  of  aircraft, 
including  whether  they  are  pressurized, 
that  the  applicant  intends  to  use  at  the 
eligible  point; 

(4)  An  increase  in  the  number  of 
flights  or  seats  that  the  applicant 
proposes  to  provide  at  the  eligible  point, 
if: 

(i)  The  increased  frequencies  are 
combined  with  a  change  in  aircraft  so  as 
not  to  result  in  the  Department  paying  a 
subsidy  for  more  than  essential  air 
transportation;  or 

(ii)  A  petition  has  been  filed  under 
§  325.10  of  this  chapter  to  raise  the 
eligible  point's  essential  air 
transportation  level. 

(5)  Service-related  advantages  held  by 
the  applicant  such  as  computerized 
reservation  systems  or  joint  fares. 

(d)  In  addition  to  the  factors  described 
above,  the  Department,  in  evaluating  an 
application,  will  consider  the  following: 

(1)  The  desirability  of  developing  an 
integrated  linear  system  of  air 
transportation  whenever  such  a  system 
most  adequately  meets  the  air 


transportation  needs  of  the  eligible  point 
involved: 

(2)  The  experience  of  the  applicant  in 
providing  scheduled  air  service  in  the 
vicinity  of  the  eligible  point  involved; 

(3)  The  relative  efficiency  of  the 
aircraft  that  the  competing  carriers  use 
or  propose  to  use; 

(4)  The  relative  Hnancial  strength  of 
the  competing  carriers; 

(5)  The  time  necessary  for  the 
applicant  to  begin  providing  the  service 
it  proposes; 

(6)  The  performance  of  the  incumbent 
carrier  in  serving  the  eligible  point 
involved; 

(7)  The  amount  of  time  that  the 
incumbent  carrier  was  on  the  subsidy 
rate  to  question; 

(8)  The  effect  of  granting  the  bumping 
application  on  other  points  in  the 
incumbent  carrier's  system: 

(9)  The  availability  of  slots  for  the 
applicant  at  the  hub  or  hubs  that  it 
proposes  to  serve;  and 

(10)  In  Alaska,  the  experience  of  the 
applicant  in  providing  scheduled  air 
service,  or  significant  patterns  of 
nonscheduled  air  service  under  Part  298 
of  this  chapter,  in  that  State. 

(e)  In  evaluating  the  standards 
described  above,  the  Department  will 
give  great  weight  to  the  views  of 
representatives  of  the  eligible  point 
involved. 


§  326.8    Transition  from  ttis  incumbent 
carrier  to  th«  appiicant. 

(a)  If  an  applicant  is  successful  in  its 
bid  to  replace  an  incumbent  carrier  and 
receive  a  subsidy  for  serving  the  eligible 
point,  it  shall  notify  DOT  and  the 
incumbent  carrier  of  the  date  that  it  is 
prepared  to  begin  service  at  the  eligible 
point.  It  shall  allow  the  incumbent  45 
days  to  close  down  its  operation  at  the 
eligible  point,  unless  another  date  is 
agreed  on.  . 

(b)  The  incumbent  carrier  shall  - 
continue  service  at  the  eligible  point 
until  the  successful  applicant  begins 
service  there. 

(c)  The  Department  will  continue  to 
pay  the  subsidy  to  the  incumbent  carrier 
for  at  least  45  days  after  it  grants  the 
bumping  application,  unless  the  two 
carriers  agree  to  a  different  date  for  the 
transfer  of  service.  DOT  will  continue  to 
pay  the  subsidy  to  the  incumbent  carrier 
thereafter  until  the  successful  applicant 
begins  service  at  the  eligible  point. 


I  _ 


S  326.9 
302. 


Conf  onnity  with  Subpart  A  of  Part 


Except  where  they  are  inconsistent, 
the  provisions  of  Subpart  A  of  Part  302 
of  this  chapter  shall  apply  to 
proceedings  under  this  part. 

|FR  Doc.  M-3(n93  Piled  11-20-S4:  8:43  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  723 
IOPTS-50033A;  TSH-FRL  243».1] 

Premanufacture  Notification 
Exemptions;  Exemptions  for  Polymers 

AOCMCv:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  for 
commercial  purposes  to  submit  a  notice 
to  EPA  before  manufacture  or  import 
begins.  Section  5(h)(4)  of  TSCA 
authorizes  the  Administrator,  upon 
application  and  by  rule,  to  exempt  any 
person  from  the  provisions  of  section  5  if 
the  Administrator  determines  that  the 
chemical  substance  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  when  manufactured, 
processed,  distributed,  used,  or  disposed 
of  under  the  exemption.  This  rule  grants 
a  section  5(h)(4)  exemption  for  persons 
who  manufacture  or  import  certain 
polymers.  To  ensure  that  these  polymers 
will  not  present  an  unreasonable  risk. 
EPA  has  included  procedural  safeguards 
and  other  conditions  in  the  exemption. 
DATES:  This  rule  shall  be  promulgated 
for  purposes  of  judicial  review  under 
section  19  of  TSCA  at  1  p.m.  eastern 
daylight  time  on  December  5. 1984.  This 
rule  is  effective  January  4. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  A.  Klem,  Director.  TSCA 
Assistance  Office  (TS-794).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Room  E-511.  401  M 
St.,  SW..  Washington,  D.C.  20460,  Toll- 
free:  (800^24-9065).  In  Washington, 
D.C:  (554-1404).  Outside  the  USA: 
(Operator-202-554-1404). 
SUPPLEMENTARY  INFORMATION:  This  rule 
exempts,  under  section  5(h)(4)  of  TSCA. 
manufacturers  and  importers  of  certain 
polymers  from  certain  premanufacture 
notice  (PMN)  requirements.  EPA  has 
determined  that  these  chemical 
substances  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  under  conditions  of  the 
exemption. 

I.  Background 

Under  section  5  of  TSCA.  any  person 
who  intends  to  manufacture  or  import  a 
new  chemical  substance  for  commercial 
purposes  must  notify  EPA  at  least  90 
days  before  manufacture  or  import 
begins.  A  new  chemical  substance  is 
any  substance  that  is  not  on  the 


inventory  of  existing  substances 
compiled  by  EPA  under  section  8(b)  of 
TSCA. 

The  requirement  to  submit 
premanufacture  notices  (PMNs)  for  new 
chemical  substances  became  effective 
on  July  1, 1979.  30  days  after  the 
publication  of  the  Initial  Inventory.  EPA 
issued  the  final  Premanufacture  Notice 
Requirements  and  Review  Procedures  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
September  13. 1983  (48  FR  41132).  the 
Agency  clarified  certain  provisions  of 
the  rule,  made  a  non-substantive 
amendment  to  the  timing  of  the 
submission  of  the  notice  of 
commencement  of  manufacture,  and 
stayed  certain  other  provisions  of  the 
rule.  Several  of  the  stayed  or  amended 
provisions  of  the  PMN  Rule  have  been 
referenced  in  this  exemption  rule,  and 
therefore  are  stayed  or  amended  to  the 
same  extent.  The  rule  became  effective 
October  26. 1983.  Since  the  beginning  of 
the  program  in  1979.  EPA  has  reviewed 
more  than  4.000  notices. 

Section  5(h)(4)  of  TSCA  provides  that 
the  Administrator  may.  upon  application 
and  by  rule,  exempt  a  new  chemical 
substance  or  category  of  new 
substances  horn  any  requirement  of 
section  5  if  he  or  she  determines  that  the 
manufacture,  processing,  distribution, 
use,  or  disposal  of  the  chemical 
substance(s)  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

This  exemption  was  developed  in 
response  to  petitions  from  the  Chemical 
Manufacturers  Association  (CMA)  and 
other  industry  trade  groups.  Notice  of 
receipt  of  the  petitions  from  CMA  and 
others  was  published  in  the  Federal 
Register  of  November  3,  1981  (46  FR 
54688);  the  proposed  exemption  rule  was 
published  in  the  Federal  Register  of 
August  4, 1982  (47  FR  33924).  The  60-day 
comment  period  on  this  proposal  ended 
on  October  4. 1982.  EPA  received  51 
comments  from  trade  associations, 
chemical  manufacturers,  environmental 
organizations,  and  other  interested 
persons. 

At  the  request  of  the  Natural 
Resources  Defense  Council  and  other 
groups,  a  public  hearing  was  held  on 
November  1, 1982.  in  Washington,  D.C. 
Seven  organizations  and  individuals 
made  oral  comments  on  the  proposal  at 
the  hearing.  EPA  reopened  the  public 
comment  period  at  that  time,  extending 
it  for  30  days,  to  give  participants  at  the 
hearing  an  opportunity  to  answer 
questions  from  EPA  on  their  comments 
on  the  proposal.  Eleven  organizations 
provided  comments  during  the  extended 
comment  period. 


EPA  has  summarized  its  response  to 
the  major  public  comments  received 
during  the  rulemaking.  This  summary, 
together  with  copies  of  the  public 
comments  and  a  transcript  of  the 
hearing,  is  included  in  the  public  record. 

A.  Exemption  Requests 

On  May  21, 1981,  the  Agency  received 
a  petition  from  CMA  requesting 
exemptions  for:  (1)  Site-limited 
intermediates:  (2)  chemical  substances 
produced  in  quantities  of  25.000  pounds 
or  less  per  yean  and  (3)  polymers  whose 
precursor  mbnomers  are  on  the  TSCA 
Chemical  Substance  Inventory.  In 
addition,  CMA  requested  an  exemption 
that  would  authorize  EPA  to  allow 
manufacture  of  new  chemical 
substances  if  review  was  completed 
before  the  end  of  the  90-day  PMN 
review  period.  CMA  also  requested  that 
EPA  promulgate  a  rule  to  establish 
procedures  for  processing  individual 
section  5(h)(4)  exemption  applications. 
The  Synthetic  Organic  Chemical 
Manufacturers  Association  (SOCMA) 
submitted  a  petition  to  exempt  the  same 
categories  of  substances  on  June  28. 
1981.  Six  other  trade  associations 
submitted  endorsements  of  the  CMA 
petition. 

Ashland  Chemical  Company 
submitted  a  petition  on  July  28. 1981  to 
exempt  unsaturated  polyester  resins 
made  from  the  list  of  acids,  polyols, 
polyepoxides.  and  modifiers  identified 
in  their  petition.  On  October  8, 1981, 
Cargill,  Incorporated  petitioned  EPA  to 
exempt  (1)  new  polymers  made  by  the 
substitution  of  a  natural  oil  or  mixture  of 
oils,  derived  from  natural  sources,  in 
polymers  listed  on  the  Inventory,  and  (2) 
alkyd  and  polyester  resins  whose 
monomers  used  a  greater  than  two 
weight  percent  are  on  a  list  of  Inventory- 
listed  substances  compiled  by  Cargill. 
Mobil  Research  and  Development 
Corporation  submitted  a  petition  to 
exempt  alkyd  and  polyester  resins  on 
April  7. 1982.  Mobil  included  a  list  of 
starting  materials  for  these  resins,  many 
of  which  appear  on  the  Ashland  and 
Cargill  Usts. 

On  June  22, 1982  the  Kelco  Division  of 
Merck  and  Company  submitted  an 
exemption  request  for  a  class  of 
substances  that  Kelco  defined  as 
"biosynthetic  polysaccharide  gums." 
The  rule  published  with  this  notice 
addresses  only  polymers  and  responds 
to  the  CMA,  Ashland.  Mobil,  and  Cargill 
petitions.  The  Kelco  petition  has  been 
considered  separately. 

B.  Alternatives  Proposed 

In  response  to  the  petitions  from 
CMA,  EPA  began  separate  rulemakings 
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for  polymers  and  for  site-limited 
intermediates  and  low  volume 
chemicals.  The  rule  issued  today 
addresses  polymers.  A  rule  to  exempt 
site-limited  intermediates  and  low 
volume  chemicals  is  still  under 
consideration.  At  this  time,  EPA  has 
decided  not  to  begin  rulemaking  to 
allow  manufacture  of  new  chemical 
substances  when  review  is  completed 
before  the  90-day  period  has  expired 
because  (1)  it  believes  that  the 
exemptions  for  site-limited 
intermediates,  low  volume  chemicals, 
and  polymers  will  substantially  reduce 
or  eliminate  the  need  for  such  an 
exemption;  and  (2)  there  is  a  legal 
uncertainly  as  to  whether  the  Act 
permits  early  manufacture  as  a  general 
approach  to  PMN  review  either  by  rule 
or  policy  statement.  In  addition,  because 
of  limited  resources,  EPA  has  deferred 
consideration  of  section  5(h)(4) 
procedural  rules. 

In  developing  the  exemption 
proposals  for  polymers,  EPA  considered 
five  alternative  approaches.  These 
alternatives  were  discussed  in  the 
preamble  to  the  proposed  rule.  EPA  also 
considered  several  other  alternatives 
identified  in  the  comments  on  the 
proposal.  These  alternatives  are 
summarized  below. 

Under  Alternative  1.  EPA  would  have 
denied  CMA's  exemption  petition  to 
exempt  polymers  and  instead  would 
have  addressed  individual  petitions  for 
exemption  categories  defined  more 
narrowiy  in  terms  of  exposure  or 
chemictl  class.  For  example.  EPA  could 
have  responded  only  to  exemption 
petitions  for  polymers  with  certain 
toxicological  characteristics.  The 
Agency  did  not  adopt  this  approach  in 
the  final  rules  because  of  the  difficulty 
of  identifying  narrow  classes  of  new 
chemical  substances  that,  based  solely 
on  potential  exposure  or  inherent 
toxicity,  would  not  present  an 
unreasonable  risk  and  that,  at  the  same 
time,  would  provide  an  economically 
useful  exemption  category.  Other 
alternatives  offer  broader,  more 
immediate  relief  and  apply  to  a  large 
number  of  categories  and  combinations 
of  categories,  while  not  presenting 
unreasonable  risks. 

Alternative  2  would  have  exempted 
all  polymers  made  from  monomers  on 
the  TSCA  Chemical  Substance 
Inventory  without  restrictions.  EPA 
rejected  this  approach  because  it  could 
not  make  the  "no  unreasonable  risk" 
finding  for  all  polymers  manufactured 
from  monomers  on  the  Inventory.  The 
hazard  assessment  performed  in  support 
of  this  rule  illustrates  that  under  some 
circumstances  polymers  manufactured 


under  such  an  exemption  may  present 
significant  risks  to  human  health  and  the 
environment. 

Under  Alternative  3,  EPA  would  have 
exempted  all  polymers  which  met 
certain  criteria  based  on  physical  or 
chemical  properties.  For  exemple.  the 
Agency  could  establish  a  minimum 
number-average  molecular  weight  or  a 
criterion  for  maximum  levels  of  residual 
monomers  and  other  reactants  for  all 
exempt  polymers.  EPA  did  not  adopt 
this  approach  because  the  criteria  that 
would  be  necessary  to  support  a  "no 
unreasonable  risk"  finding  vary  with  the 
specific  reactants  used  as  well  as  with 
the  class  of  polymer  being  considered. 
To  establish  criteria  that  would  be 
sufficient  for  an  exemption  for  many 
classes  of  polymers  would  unnecessarily 
limit  the  applicability  of  the  exemption. 
However,  as  described  in  Alternative  5. 
EPA  did  adopt  a  variation  of  this 
approach. 

Alternative  4  would  have  exempted 
certain  classes  of  polymers,  such  as 
polyolefins  with  or  without  chemical 
property  criteria,  and  without  EPA 
review  of  individual  substances.  This 
approach  would  have  allowed  EPA  to 
focus  its  assessment  of  potentially 
exempt  polymers  on  the  specific 
characteristics  of  the  polymers. 
However,  the  Agency  has  found  that  the 
existing  data  are  generally  too  limited  to 
identify  economically  useful  categories 
of  polymers  that  present  low  risks  and 
to  identify  criteria  appropriate  to 
exempt  these  classes,  particularly 
without  EPA  review.  Again,  EPA 
included  a  modification  of  this 
alternative  in  its  final  approach. 

Alternative  5  is  the  approach  the 
Agency  adopted  in  the  August  4. 1982 
proposed  exemption.  Under  this 
alternative,  EPA  would  exclude  from  the 
exemption  (1)  certain  categories  of 
polymers  for  which  the  Agency  had 
inadequate  experience  or  data  to  judge 
their  potential  risks,  and  (2)  certain 
categories  of  polymers  for  which  there 
was  concern  for  hazard  sufficient  to 
warrant  EPA  review  under  the  full 
statutory  provisions.  EPA  also  proposed 
to  exempt  certain  high  molecular  weight 
polymers  and  polyesters  made  from  a 
list  of  reactants  from  all  premanufacture 
notification  requirements.  Other 
polymers  that  were  not  excluded  from 
exemption  eligibility  and  had  a  number- 
average  molecular  weight  of  at  least 
1.000  would  undergo  a  limited 
premanufacture  review. 

Based  on  comments  received  on  the 
proposed  polymer  exemption  rule,  the 
Agency  considered  two  more  major 
alternatives  for  exemption  polymers. 
First,  some  commenters  suggested  that  a 


"qualified  expert"  provision,  similar  to 
that  for  the  site-limited  intermediate  and 
low  volume  chemicals  exemption,  be 
incorporated  into  the  polymer 
exemption  rule.  The  "qualified  expert" 
would  evaluate  each  potentially  eligible 
substance  for  toxicological  properties. 
Such  a  pro^sion  might  have  provided  a 
further  level  of  protection  and  might 
have  allowed  EPA  to  eliminate  some  of 
the  exclusion  criteria  or  further  shorten 
the  length  of  the  review  period  specified 
in  the  proposal.  However,  unlike  the 
site-limited  intermediate  and  low 
volume  exemption,  the  polymer 
exemption  is  based  in  part  on  the 
inherent  physical  properties  of  polymers 
as  a  class.  EPA  believes  that  this 
characteristic  limits  the  risks  associated 
with  substances  under  the  exemption 
such  that  the  broad  overview  of  the 
risks  of  the  substances  that  a  qualified 
expert  would  provide  is  not  necessary. 
The  Agency  believes  its  limited  review 
of  specific  risk  concerns  is  more 
effective  and  less  burdensome  than  this 
proposed  approach. 

Second,  many  commenters  stated  that 
EPA  should  exempt  without  review  the 
category  of  polymers  approved  for  food 
use  by  the  Food  and  Drug 
Administration  (FDA)  on  the  basis  that 
their  safety  in  food  use  renders  them 
low  risk  chemicals  in  all  circumstances. 
Many  commenters  also  said  that  the 
exclusion  criteria  in  the  proposed 
exemption  excludes  from  exemption 
eligibility  many  substances  which  are 
approved  for  food  use  and  thus  should 
be  eligible  for  exemption.  The  Agency 
believes  it  cannot  make  the  no 
unreasonable  risk  finding  for  food  use 
polymers  approved  by  FDA  because  the 
standards  for  review  under  the  Food, 
Drug,  and  Cosmetic  Act  are  different 
from  those  under  TSCA  and  because 
substances  manufactured  outside  the 
FDA  restrictions  may  present  significant 
risks.  First,  substances  approved  for 
food  use  are  subject  to  specific  use 
restrictions  to  ensure  low  risk  which 
would  be  difficult  to  impose  in  a  broad 
exemption  under  5(h)(4).  Typically,  food- 
use  approval  includes  restrictions  on 
extractability  and  residual  content 
which,  if  included  in  the  section  5(h)(4) 
exemption,  would  limit  its  applicability. 
Second,  polymers  may  be  subject  to  a 
broad  range  of  processing  and  use 
application  that  may  present  potential 
exposure  and  risk  concerns  not 
considered  by  FDA.  Therefore.  EPA  has 
chosen  not  to  exempt,  as  a  class, 
polymers  solely  because  they  are 
approved  for  food  use  by  FDA. 
However,  many  such  polymers  will  be 
eligible  for  exemption  under  EPA's 
selected  approach. 
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Many  commenters  also  suggested 
specific  classes  of  polymers  that  could 
be  exempt.  In  addition,  commenters 
identified  many  reactants  that  could  be 
added  to  the  polyester  reactant  list.  EPA 
has  not  included  these  additional 
classes  or  reactants  in  the  final 
exemption.  Adequate  review  of  their 
potential  risk  would  have  unduly 
delayed  the  promulgation  of  the  final 
rule.  In  addition,  inclusion  of  these 
classes  and  reactants  fn  the  final  rule 
would  not  have  allowed  for  adequate 
public  comment.  EPA  will  consider 
inclusion  of  these  polymers  or  reactants 
in  an  amendment  to  this  final  rule  or  in 
separate  rulemakings  if  exemption 
petitions  that  fully  assess  the  potential 
risks  associated  with  those  substances 
are  submitted. 

This  rule  adopts  the  general  approach 
described  in  Alternative  5:  polymers 
which  have  a  number-average  molecular 
weight  greater  than  1,000  are  exempt. 
Because  this  characteristic  does  not  in 
itself  eliminate  or  reduce  to  a 
reasonable  level  all  concerns  for  risk 
that  have  been  identified  for  polymers, 
the  Agency  has  excluded  from  the 
exemption  (1)  certain  polymers  for 
which  the  Agency  has  inadequate 
experience  or  data  to  judge  their 
potential  risks,  and  (2)  certain  polymers 
for  which  there  was  a  concern  for 
hazard  that  could  lead  to  potential  risks 
and  that  EPA  believes  should  be 
reviewed  under  the  statutory  90-day 
review  period.  Second,  the  rule  requires 
that  all  exempt  polymers  undergo  a 
limited  21 -day  review  prior  to 
manufacture.  Finally,  the  Agency  has 
also  allowed  one  exception  to  the 
molecular  weight  requirement. 
Polyesters  made  from  a  list  of  reactants 
for  which  the  Agency  has  low  concern 
are  exempt  even  if  their  number- 
averaged  molecular  weight  is  less  than 

i,ooa 

The  final  rule  and  the  Agency's 
reasons  for  adopting  this  approach  are 
described  in  Units  II  through  FV. 

IL  Final  Exemptioo 

A.  Summary  of  the  Rule 

1.  Definition  of  exemption  category. 
To  be  considered  for  exemption, 
substances  must  meet  the  defmition  of 
polymer  in  the  final  rule.  This  definition 
ensures  that  exempt  substances  have 
the  structural  characteristics  common  to 
the  category  of  substances  on  which 
EPA  has  based  its  no  unreasonable  risk 
finding. 

2.  Classes  of  polymers  ineligible  for 
exemption.  Certain  classes  of  polymers 
are  ineligible  for  the  exemption.  These 
classes  are  (1)  cationic  polymers:  (2) 
polymers  that  contain  less  than  32 


percent  carbon:  (3)  polymers  that 
contain  certain  other  elements:  (4) 
polymers  made  from  reactants  that 
contain  halogen  atoms  or  cyano  groups; 
(5)  polymers  that  contain  certain 
reactive  functional  groups  that  are  ° 
intended  or  reasonably  anticipated  to 
undergo  further  reaction:  (6)  polymers 
that  substantially  degrade,  decompose, 
or  depolymerize:  and  (7)  biopolymers, 
their  synthetic  equivalents,  and 
modifications  and  derivatives  of 
biopolymers. 

3.  Polymers  eligible  for  the  exemption. 
Polymers  meeting  the  criteria  listed 
above  receive  expedited 
premanufacture  review  by  the  Agency  if 
they  are:  (1)  Polyesters  that  are  made 
from  a  specified  list  of  reactants,  or  (2) 
polymers  with  a  number-average 
molecular  weight  of  greater  than  1,000. 

4.  General  provisions.  To  qualify  for 
the  exemption,  manufacturers  of  exempt 
polymers  must  submit  a  limited 
premanufacture  notice  (PMN)  21  days 
before  the  date  that  manufacture  begins. 
The  limited  PMN  must  contain 
manufacturer's  identity,  type  of 
exemption,  site  of  manufacture, 
chemical  identity,  number-average 
molecular  weight,  levels  of  residual 
monomers  and  other  reactants  and  low 
molecular  weight  species  contained  in 
the  polymer,  identity  of  impurities, 
production  volume,  use  information, 
generic  chemical  identity  and  use  if 
these  items  are  claimed  confidential, 
any  test  data  or  other  data  concerning 
the  polymer's  health  or  environmental 
effects  that  are  in  the  possession  or 
control  of  the  submitter,  and  a 
certification. 

EPA  may  also  extend  the  review 
period  to  a  full  90  days  if  unresolved 
issues  concerning  toxicity  or  exposure 
remain  at  the  end  of  the  expedited 
review  period.  The  manufacturer  must 
then  submit  the  additional  information 
required  under  full  premanufacture 
review.  EPA  may  further  extend  the 
review  period  up  to  an  additional  90 
days  under  section  5(c)  of  TSCA.  The 
Agency  retains  the  authority  to  act 
under  section  5(e)  or  5(f)  of  TSCA  during 
the  review  period. 

Substances  which  have  undergone 
expedited  review  will  be  added  to  the 
Inventory  after  receipt  of  a  notice  of 
commencement  of  manufacture  or 
import.  Substances  added  to  the 
Inventory  will  be  subject  to  the 
exclusion  criteria,  the  apphcable 
exemption  conditions,  and  the  weight 
percent  of  the  residual  monomers, 
reactants.  and  low  molecular  weight 
species  reported  in  the  notice. 

The  rule  also  establishes 
recordkeeping  requirements  for  all 
exempt  polymers.  Additionally,  the  rule 


identifies  procedures  for  determining 
that  a  substance  is  ineligible  for 
exemption  if  the  substance  as 
manufactured  does  not  meet  the 
polymer  definition  or  exemption 
conditions,  or  is  excluded  by  the 
exclusion  criteria. 

In  this  preamble  and  under  the  rule, 
references  to  "manufacture"  and 
"manufacturer"  include  "import"  and 
"importer,"  respectively,  as  defined  in 
the  Premanufacture  Notification  Rule 
and  as  referenced  in  this  rule. 

B.  Discussion  of  the  Final  Rule 

The  final  rule  adopts  many  of  the 
provisions  of  the  proposed  rule 
published  in  the  Federal  Register  of 
August  4. 1982  (47  FR  33924).  The 
following  sections  discuss  the 
differences  between  the  final  rule  and 
the  proposal,  and  clarify  the  provisions 
of  the  final  rule. 

1.  Definition  of  polymer,  subunits,  and 
reactant.  To  identify  the  category  of 
substances  addressed  in  the  exemption, 
the  proposed  rule  defined  the  term 
"polymer."  The  proposal  defined 
"polymer"  as  a  chemical  substance 
predominantly  composed  of  molecules 
that  contain  at  least  two  structural  units 
derived  from  functioning  monomers.  The 
final  rule  modifies  the  definition  of 
polymer  in  response  to  public  comment: 
however,  the  meaning  and  purpose 
originally  intended  has  been  retained. 

EPA  received  many  comments 
suggesting  modifications  of  the 
definition  of  "polymer."  Several 
commenters  stated  that  EPA  should 
broaden  the  definition  of  polymer 
because  it  excludes  substances 
commonly  thought  of  as  polymers. 
However,  the  Agency's  review  of  the 
information  submitted  in  PMNs  to  date 
(the  PMN  data  base)  indicates  that  few 
substances  identified  as  polymers  by 
PMN  submitters  do  not  meet  the 
definition  in  the  proposed  rule.  Some 
commenters  also  suggested  that  the 
other  provisions  of  the  rule  (e.g.,  the 
1,000  number-average  molecular  weight 
criterion)  already  limit  the  exemption  to 
polymers,  thus  eliminating  the  need  for 
the  definition.  However,  if  the  definition 
were  not  retained,  some  substances 
(e.g.,  certain  dyes),  which  are  not 
considered  polymers,  would  qualify  for 
the  exemption  under  the  greater  than 
1,000  number-average  molecular  weight 
criteria.  The  Agency,  therefore,  has  not 
broadened  the  definition  of  polymer,  but 
has  revised  it  to  remove  ambiguities  in 
the  proposed  approach. 

Some  of  the  misunderstanding 
associated  with  EPA's  approach  to 
defining  "polymer"  resulted  from  the 
proposed  rule's  use  of  terms  which  have 
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multiple  meanings  when  used  by 
polymer  chemists.  As  a  result,  the 
Agency  has  developed  a  definition 
which  does  not  rely  on  these  terms. 

First,  EPA  has  replaced  the  term 
"functioning  monomer"  with  the  term 
"internal  subunit."  to  eliminate  the 
confusion  surrounding  the  use  of  the 
term  "functioning  monomer."  The  term 
"subunit,"  which  refers  to  the  basic 
building  blocks  of  a  polymer,  means  an 
atom  or  group  of  associated  atoms 
chemically  derived  from  "reactant" 
substances.  The  term  "internal  subunit" 
means  a  "subunit"  that  is  covalently 
linked  to  at  least  two  other  "subunits." 
Thus,  an  internal  subunit  cannot  be  a 
pendant  group. 

Second,  the  Agency  has  redefined  the 
term  "polymer"  used  in  defining  the 
category  of  substances  which  are 
potentially  eligible  for  exemption. 
"Polymer"  means  a  chemical  substance 
that  consists  of  at  least  a  simple  weight 
majority  of  "polymer  molecules."  A 
"polymer  molecule"  is  a  molecule  of  at 
least  four  covalently  linked  "subunits," 
which  contains  at  least  two  "internal 
subunits."  To  form  a  polymer,  polymer 
molecules  must  be  distributed  over  a 
range  of  molecular  weights.  Differences 
in  molecular  weight  among  polymer 
molecules  must  be  primarily  attributable 
to  differences  in  the  number  of  "internal 
subunits."  and  not  solely  to  changes  in 
the  number  of  pendant  groups  or  similar 
subunits.  Finally,  a  "polymer"  cannot 
consist  of  less  than  a  simple  weight 
majority  of  "polymer  molecules"  with 
the  same  molecular  weight  The 
definition  for  polyester  has  been  revised 
to  be  consistent  with  this  terminology. 

Finally,  in  response  to  several 
comments.  EPA  also  has  included  in  the 
final  rule  a  definition  of  reactant.  This 
definition  in  consistent  with  the  term  as 
it  has  been  used  in  reporting  for  the 
Inventory  and  premanufacture 
notification  program.  "Reactant"  is 
defined  as  a  chemical  substance  which 
is  used  intentionally  in  the  manufacture 
of  a  polymer  and  which  becomes  part  of 
the  polymer  composition.  Reactants 
include  monomers,  chain  transfer  and 
crosslinking  agents,  monofunctional 
groups  that  act  as  modifiers,  and  other 
end  groups  that  are  not  also  monomers 
if  they  are  incoporated  into  the  polymer 
molecule. 

In  order  to  illustrate  this  terminology. 
EPA  has  developed  the  following 
example: 

A  "polymer"  is  manufactured  from  the 
starting  materials  phthalic  anhydride, 
ethylene  glycol,  and  1-hexanol.  The 
reaction  product  consists  of  various 
molecules  distributed  over  a  broad 
molecular  weight  range.  Most  of  the 


reaction  product  molecules  are  "polymer 
molecules." 

One  of  these  "molecules"  consists  of 
seven  "subunits"  which  are  linearly 
connected.  The  seven  "subunits"  are 
chemically  derived  from  three  phthalic 
anhydride  molecules,  two  ethylene 
glycol  molecules,  and  two  l-hexaool 
molecules.  The  phthalate  "subunits"  are 
linked  to  the  glycol  "subunits"  in  an 
alternating  order  with  each  end 
terminated  by  a  1-hexanoxy  "subunits." 
Thus,  in  this  case  the  starting  materials 
are  "reactants"  because  they  become 
part  of  the  polymer  composition. 

In  this  molecule,  the  phthalate  and 
glycol  "subunits"  are  considered 
"internal  subunits"  because  each  of 
them  is  covalently  bonded  to  two  other 
"subunits."  The  "subunits"  derived  from 
1-hexanol  are  not  considered  "internal 
subunits"  because  they  are  covalently 
linked  to  only  one  other  "subunit."  In 
other  reaction  product  molecules, 
pendant  "subunits"  can  be  derived  irom 
1-hexanol.  ethylene  glycol,  or  phthalic 
anhydride.  However,  "internal  subunits" 
can  only  be  derived  from  ethylene  glycol 
and  phthalic  anhydride,  because  a 
subunit  derived  from  1-hexanol  can 
covalently  link  to  only  one  other 
molecule.  Because  this  molecule 
contains  five  "internal  subunits"  and 
seven  "subunits."  it  qualifies  as  a 
"polymer  molecule,"  whiqh  must  have  al? 
least  two  "internal  subunits"  out  of  a 
minimum  of  four  subunits. 

The  reaction  product  molecules  in  this 
polymer  differ  primarily  by  the  number 
and  identity  of  "internal  subunits." 
Some  of  the  reaction  product  molecules 
are  not  "polymer  molecules."  For 
example,  the  linear  combination  of  one 
molecule  of  1-hexanol  linked  to  one 
molecule  of  phthalic  anhydride,  which  is 
in  turn  linked  to  one  molecule  of 
ethylene  glycol,  is  not  a  polymer 
molecule  because  it  contains  only  one 
"internal  subunit"  and  only  three 
"subunits." 

The  minimum  content  for  "polymer 
molecules"  in  a  "polymer"  is  50  weight 
percent;  the  remainder  may  consist  of 
reaction  products  that  have  too  few 
"subunits"  or  "internal  subunits."  Also, 
the  polymer  must  consist  of  less  than  50 
weight  percent  of  any  molecules  with 
the  same  molecular  weight  In  this 
example,  the  difference  in  the  number  of 
"internal  subunits"  derived  from 
ethylene  glycol  and  phthahc  anhydride 
are  primarily  responsible  for  the 
differences  in  molecular  weight  among 
the  "polymer  molecules."  The  range  of 
the  total  number  of  "internal  subunits" 
is  sufficiently  broad  that  there  is  not  50 
weight  percent  or  more  of  any  molecules 
with  the  same  molecular  weight. 


2.  Substances  ineligible  for 
exemption.  The  proposed  rule  excluded 
seven  categories  of  polymers,  regardless 
of  whether  they  met  the  other  conditions 
of  the  exemption.  These  polymers  wa« 
excluded  because  of  data  indicating 
potential  for  adverse  health  and/or 
environmental  effects  because  EPA 
lacked  experience  in  reviewing  them. 

Several  commenters  supported  EPA's 
approach  of  excluding  categories  of 
polymers  from  the  exemption.  However, 
many  commenters  stated  that  the 
exclusion  criteria  were  too  broad  and 
had  specific  recommendations  for 
changing  each  criterion.  Some 
commenters  suggested  that  these 
exclusions  should  apply-ooly  to  those 
substances  exempt  from  all 
premanufacture  review  requirements 
and  not  to  those  which  are  subject  to 
expedited  review. 

The  final  rule  retains  the  proposed 
approach  of  excluding  certain  polymers 
from  the  exemption.  Such  exclusions  are 
an  important  component  of  EPA's 
finding  that  polymers  manufactured 
under  the  terms  of  the  exemption  will 
not  present  an  unreasonable  risk.  The 
Agency,  however,  has  modified  some  of 
the  exclusions  based  on  public 
comments  and  additional  analysis 
during  the  coomient  period,  as  described 
in  unit  II.B.2.a.  through  g. 

EPA  has  not  determined  that  the 
manufacture,  processing,  use, 
distribution  in  commerce  or  disposal  of 
excluded  polymers  will  present  an 
unreasonable  risk.  The  Agency  has 
simply  found  that  it  caimot  at  this  time 
make  the  no  unreasonable  risk  finding 
for  the  categories  of  substances 
excluded  from  this  exemption. 

a.  Cationic  polymer  exclusion.  The 
proposed  rule  would  have  excluded 
from  exemption  polymers  that  are 
designed,  intended,  or  reasonably 
anticipated  to  be  soluble  in  water.  This 
exclusion  was  developed  because  the 
Agency  was  concerned  that  water- 
soluble  polymers  could  be  widely 
distributed  in  the  environment  resulting 
in  a  wide  range  of  exposures  that  the 
Agency  could  not  assess.  In  addition. 
EPA  had  toxicity  concerns  for  some 
classes  of  polymers  that  are  also  water 
soluble. 

Several  commenters  supported  this 
exclusion  and  stated  that  the  Agency 
should  also  exclude  polymers  that  are 
water-extractable.  Other  commenters. 
however,  stated  that  the  exclusion  was 
too  broad  and  that  water-soluble 
polymers  are  not  necessarily  toxic  Still 
other  conunenters  stated  that  the  one 
percent  water  solubility  level  proposed 
by  the  Agency  would  not  be  appropriate 
across  a  range  of  polymers  because 
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polymers  vary  in  toxicity.  They  also 
stated  that  for  some  polymers  such  a 
level  is  difficult  to  measure. 

After  further  review  of  the  literature, 
EPA  has  concluded  that  the  exclusion  of 
all  water-soluble  polymers  is 
unnecessarily  broad.  The  Agency  also 
agrees  that,  in  many  cases,  there  is  no 
direct  correlation  between  high  water 
solubility  or  high  extractability  in  water 
and  high  exposure.  EPA  has  revised  its 
approach  to  exclude  only  cationic 
polymers  for  which  it  has  identified  is 
an  aquatic  toxicity  concern. 

The  final  rule  excludes  from 
exemption  eligibility  polymers  that  are 
cationic  or  that  are  reasonably 
anticipated  to  become  cationic  in  the 
aquatic  environment.  Such  polymers  are 
typically  used  in  drinking  water 
treatment,  municipal  and  industrial 
wastewater  treatment,  and  petroleum 
recovery.  As  such,  they  have  a  high 
potential  for  release  to  the  environment 
The  available  literature  demonstrates 
that  some  cationic  polymers  are  highly 
toxic  to  fish  and  to  other  aquatic 
organisms.  Although  controlled  use  in 
water  and  wastewater  treatment 
systems  can  limit  exposive  to  these 
polymers,  there  is  potential  for  such 
polymers  to  be  used  outside  of  these 
controlled  conditions.  EPA  believes  that 
a  careful  review  of  exposure  conditions 
is  necessary  for  cationic  polymers,  a 
review  that  often  could  not  be 
completed  within  the  expedited 
exemption  review  period.  As  a  result, 
the  Agency  has  excluded  cationic 
polymers  from  exemption  eligibility. 

The  rule  deHnes  "cationic  polymer"  as 
a  polymer  whose  molecules  contain  one 
or  more  covalently  bound  "subunits" 
that  bear  net  positive  charge.  Non- 
polymeric  counterions  alone,  such  as 
ammonium  ions,  are  not  covalently 
linked  subunits  of  polymer  molecules 
and  therefore  do  not  make  an  otherwise 
non-cationic  polymer  cationic.  Examples 
of  cationic  polymers  include  quaternary 
ammonium  polyelectrolytes  and  alkyl 
sulfonium  or  alkyl  phosphonium 
polymers.  The  exclusion  applies  not 
only  to  cationics  soluble  in  water,  but 
also  to  catic-.iics  that  are  insoluble,  such 
as  water-dispersible  polymers  that  are 
components  of  electrostatically-applied 
coatings.  In  addition,  the  rule  excludes 
polymers  that  are  not  cationic  as 
manufactured,  but  which  are  reasonably 
anticipated  to  become  cationic  in  an 
aquatic  environment.  Examples  of  such 
polymers  are  those  that  contain 
aliphatic  amine  moieties.  By  "aquatic 
environment"  EPA  means  water  in  a 
natural  environment,  usually  having  a 
pH  between  5  and  8,  as  opposed  to 
deionized  water  often  used  in  the 


laboratory.  The  Agency  believes  that 
manufacturers  can  easily  determine 
from  the  structure  of  the  new  substance, 
without  costly  testing,  whether  or  not  it 
may  become  cationic  in  an  aquatic 
environment. 

b.  Exclusion  of  polymers  containing 
less  than  32.0 percent  carbon.  The 
proposed  and  the  Hnal  rule  exclude  from 
exemption  eligibility  polymers  with  less 
than  32.0  weight  percent  of  the  atomic 
element  carbon.  The  Agency  proposed 
this  exclusion  because  of  lack  of 
information  and  review  experience 
concerning  polymers  that  contain  less 
than  32.0  percent  carbon.  By  excluding 
such  polymers,  the  Agency  intends  to 
limit  availability  of  the  exemption  to  the 
types  of  polymers  that  have  been 
frequently  reviewed  in  the  PMN 
program. 

Several  commenlers  felt  that  the 
exclusion  was  arbitrary.  Many 
commenters  suggested  that  the  carbon 
content  level  should  be  lowered  from 
the  proposed  level  to  recognize  the 
current  commercial  production  of 
certain  teflons  and  silicones.  Other 
commenters  stated  that  polymers  of 
known  low  toxicity  would  be  excluded. 

EPA's  review  of  the  PMN  data  base 
found  that  only  a  very  low  percentage  of 
polymers  would  be  excluded. 
Consequently,  this  exclusion  will 
provide  an  added  safeguard  and  at  the 
same  time  is  not  expected  to  have  a 
significant  impact  on  the  availability  of 
the  exemption.  EPA  believes  that 
polymers  containing  at  least  32.0  percent 
carbon  are  typical  of  the  vast  majority 
of  polymers  in  commerce.  While 
polymers  have  been  developed  and  are 
in  use  that  contain  less  than  32.0  percent 
carbon,  EPA  does  not  have  toxicity  or 
exposure  information  to  characterize  the 
risks  associated  with  low  carbon 
content  polymers.  Therefore,  without 
risk  data  or  agency  review  experience, 
the  Agency  cannot  make  the  no 
unreasonable  risk  finding  for  such 
polymers.  EPA  believes  that  the  full  90- 
day  review  period  will  often  be 
necessary  to  adequately  assess  the  risks 
of  polymers  containing  less  than  32.0 
weight  percent  carbon. 

c.  Exclusion  of  polymers  that  contain 
certain  element.  The  proposed  rule 
excluded  exemption  eligibility  polymers 
containing  as  an  integral  part  of  the 
polymer  more  than  0.10  weight  percent 
of  any  atomic  element  other  than 
hydrogen,  carbon,  nitrogen,  oxygen, 
sodium,  magnesium,  aluminum,  silicon, 
phosphorus,  sulfiu-,  potassium,  calcium, 
titanium,  iron,  or  tin.  A  polymer 
containing  more  than  a  total  of  0.20 
weight  percent  of  any  elements  not 
listed  above  would  also  have  been 


excluded.  The  proposed  exclusion 
applied  only  to  those  elements  intended 
or  reasonably  anticipated  to  be 
incorporated  into  the  polymer 
composition.  The  Agency  proposed  this 
approach  because  there  is  a  wide 
variety  of  polymers  that  could  be  made 
containing  the  excluded  elements.  Since 
the  Agency  has  insufficient  review 
experience  or  data  on  such  polymers, 
EPA  believes  that  full  90-day  review  will 
often  be  required.  While  several 
commenters  stated  that  polymers  of 
known  low  toxicity  would  be  excluded 
by  this  approach,  EPA's  review  of  the 
PMN  data  base  found  that  only  a  low 
percentage  of  polymers  would  be 
excluded  by  this  provision. 

Several  commenters  felt  that  these 
exclusions  were  arbitrary  and  suggested 
that  certain  elements  should  be  added  to 
the  list  of  imrestricted  elements.  The 
Agency  generally  did  not  revise  the 
exclusion  based  on  these  comjnents 
because  EPA  does  not  have  sufficient 
review  experience  or  data  to  exempt 
substances  containing  these  elements  on 
a  categorical  basis. 

Another  commenter  suggested  that  the 
exclusion  should  limit  even  further  the 
level  of  elements  such  as  lead, 
beryUium,  and  cadmium  that  are  known 
to  be  toxic  to  humans  and  the 
environment  even  at  levels  lower  than 
the  proposed  permissible  levels.  The 
elemental  exclusion  was  designed  to 
restrict  exemption  eligibility  to  polymers 
which  are  similar  in  composition  to 
those  which  have  been  reviewed  in  the 
PMN  program.  EPA's  PMN  review 
experience  has  indicated  that  polymers 
that  are  eligible  for  this  exemption  can 
be  adequately  reviewed  within  an 
expedited  review  period.  In  addition. 
EPA  typically  does  not  receive  PMN's 
on  polymers  containing  such  elements. 
In  addition,  if  an  exempt  polymer 
contains  an  eligible  element  at  levels 
that  present  any  unresolved  issues 
about  toxicity  or  exposiu«,  the 
expedited  review  period  will  be 
extended  and  these  risks  will  be 
addressed. 

The  final  rule  retains  the  basic 
approach  of  limiting  the  elemental 
content  of  polymers  eligible  for 
exemption  with  minor  modifications 
that  clarify  the  provision  and  better 
refiect  Agency  review  experience.  EPA's 
analysis  of  the  PMN  data  base  has 
shown  that  these  modifications  have 
negligible  effect  on  the  number  of 
substances  that  would  be  eligible  for 
exemption.The  Agency  believes  it  can 
adequately  review  the  resulting  eligible 
polymers  in  21  days  because  of  previous 
PMN  review  experience. 
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First,  polymers  that  do  not  contain  at 
least  two  of  the  following  elements — 
hydrogen,  carbon,  nitrogen,  silicon, 
sulfur  and  oxygen — are  excluded  from 
the  exemption.  According  to  the  PMN 
data  base,  typical  organic  polymers 
have  these  elements  as  their  primary 
constituents.  In  addition,  many 
conventional  polymers  that  have  been 
reviewed  in  the  PMN  program  also 
contain  the  atomic  ions  of  sodium, 
magnesium,  aluminum,  potassium,  and 
calcium  as  the  monatomic  counterions: 
Na*,  Mg*«,  Al*».  K*  and  Ca*«.  The  final 
rule  provides  that  polymers  that  contain 
these  counterions  as  an  integral  part  of 
the  polymer  composition  may  also  be 
eligible  for  exemption. 

Second,  the  Agency  has  reviewed 
polymers  in  PMN  program  that  retain 
minor  components  chemically 
incorporated  lithium,  boron,  phosphorus, 
titanium,  manganese,  iron,  nickel, 
copper,  zinc,  tin,  and  zirconium  due  to 
the  use  of  catalysts,  solvents,  initiators, 
and  other  substances  used  in  the 
manufacture  of  polymers.  Since  EPA  has 
experience  with  polymers  containing 
such  minor  components,  the  exclusion 
was  modified  so  polymers  that  contain 
an  individual  or  combined  concentration 
of  less  than  0.20  weight  percent  of  these 
minor  elements  would  be  eligible. 
Polymers  that  contain  any  other 
elements,  except  as  impurities  are 
ineligible  for  exemption. 

As  noted  in  the  proposal,  the 
elemental  exclusion  is  intended  to 
address  only  those  elements  intended  or 
reasonably  anticipated  to  be 
incorporated  into  the  polymer 
composition,  either  because  they  were 
constituent  elements  in  the  monomers  or 
reactants,  or  because  the  polymer  was 
deliberately  reacted  to  incorporate  them 
(for  example,  if  a  solvent  or  catalyst  was 
partially  reacted  with  a  polymer).  EPA's 
analysis  of  PMN  data  demonstrated  that 
the  level  of  elements  allowed  in  the  final 
rule  typically  will  not  exclude  polymers 
as  a  result  of  the  use  of  such  elements  in 
catalysts,  chain  transfer  agents, 
adjuvants,  and  similar  reactive  agents. 
Elements  not  on  the  list  that  are  present 
in  the  final  polymer  in  the  form  of 
impurities  from  catalysts,  additives, 
adjuvants,  and  so  forth  are  not 
considered  "part  of  the  polymer 
composition"  and  thus  would  not  result 
in  the  exclusion  of  such  polymers. 
However,  such  impurities  must  be 
reported  in  the  PMN  and  will  be 
considered  by  EPA  when  reviewing 
exempt  polymers.  If  the  presence  of  any 
such  impurities  present  an  unresolved 
issue  concerning  toxicity  or  exposure  at 
the  conclusion  of  the  expedited  review 
period,  or  if  EPA  believes  that  such 


impurities  may  cause  significant  risks, 
the  review  period  will  be  extended  so 
that  the  Agency  thoroughly  considers 
the  need  for  regulatory  action. 

d.  Exclusion  of  polymers  made  from 
reactants  containing  halogen  atoms  or 
cyano  groups.  Under  the  proposed  rule, 
polymers  that  contain  covalently 
bonded  fluorine,  chlorine,  bromine,  or 
iodine  atoms  or  cyano  groups  would  be 
excluded  from  the  exemption.  The  intent 
of  this  exclusion  was  to  exclude 
polymers  that  contain  residual 
substances  composed  of  halogen  atoms 
or  cyano  groups.  Significant  toxicity 
concerns  have  been  identified  for 
certain  halogen-  and  cyano-containing 
chemical  substances.  'The  final  rule 
retains  this  approach  with  a  minor 
modification  to  reflect  EPA's  risk 
concerns. 

Several  commenters  supported  EPA's 
exclusion  of  halogen-  and  cyano- 
containing  polymers  because  of  the 
documented  risk  concerns  associated 
with  some  halogen-  and  cyano- 
containing  reactants.  However,  many 
commenters  stated  that  EPA  should  not 
extrapolate  concern  for  several  existing 
monomers  to  an  entire  class  of 
polymers.  One  commenter  said  that 
halogen-  and  cyano-containing  polymers 
are  unreactive,  unabsorbable,  and 
insoluble  that  thus  generally  do  not 
present  risk.  Several  commenters 
suggested  that  the  Agency  establish  a 
residual  monomer  limit  instead  of 
unconditionally  excluding  these 
polymers.  Other  conunenters  suggested 
that  fluorine  should  not  be  on  the  list  of 
excluded  halogens,  because  the  fluorine- 
carbon  bond  is  more  stable  than  the 
carbon  bond  with  other  halogens. 

EPA's  primary  concern  is  not  with  the 
larger  polymer  molecules  containing 
halogen  atoms  and  cyano  groups,  but 
the  low  molecular  weight  species  and 
residual  material  containing  such  atoms 
or  groups  that  may  be  present  in  the 
polymer  as  manufactured.  Information 
from  the  PMN  data  base  and  other 
sources  demonstrates  that  polymers  that 
contain  halogen  atoms  and  cyano 
groups  may  be  produced  in  substantial 
volumes  and  used  in  many  industrial 
and  consumer  applications  with 
potential  for  significant  exposure  and 
release.  Levels  of  residuals  in  these 
polymers  can  also  vary  widely.  The 
Agency  beheves  that  it  cannot  make  the 
no  unreasonable  risk  finding  for  this 
class  of  polymers  given  the  documented 
toxicity  of  unbound  low  molecular 
weight  species  containing  vinyl  chloride, 
vinyl  bromide,  and  acrylonitrile 
contained  in  the  polymer.  Additionally, 
the  documented  concern  for  monomers 
such  as  vinylidene  fluoride,  vinyl 


fluoride,  tetrafluoroethylene.  and  those 
containing  perfluorinated  alkyl  groups 
supports  the  presence  of  fluorine  on  the 
exclusion  list,  even  though  the 
fluorinated  polymer  molecule  itself  may 
be  unreactive.  Finally,  EPA  does  not 
have  information  to  indicate  that  a  given 
residual  reactant  level  that  is 
economically  reasonable,  such  as  the  0.1 
percent  level  suggested  by  some 
commenters,  would  adequately  limit  the 
risks  associated  with  halogen-  and 
cyano-containing  species  of  low 
molecular  weight. 

Upon  further  analysis,  EPA  has  found 
that  reactants  that  contain  halogen 
atoms  or  cyano  groups,  but  that  do  not 
result  in  the  incorporation  of  such  atoms 
or  groups  in  the  polymer,  may  be  found 
in  significant  levels  in  the  final  polymer. 
The  Agency  believes  that  such  residuals 
may  cause  adverse  health  and 
environmental  effects.  Therefore,  the 
final  rule  broadens  the  proposed 
exclusion  to  exclude  polymers  made 
from  reactants  containing  halogen  atoms 
or  cyano  groups  whether  or  not  the 
halogen  atom  or  cyano  groups  are 
incorporated  into  the  polymer.  In 
addition,  since  cyano  groups  may  form 
during  reactions  even  when  they  are  not 
present  in  the  reactants,  the  final  rule 
excludes  any  polymer  which  contains 
cyano  groups  other  than  as  impurities. 
This  provision  does  not  exclude 
polymers  if  non-reactants  that  contain 
halogen  atoms  or  cyano  groups  (e.g.. 
certain  catalysts]  are  used  in  the 
manufacture  of  the  ploymer  and 
retained  only  as  impurities.  Potential 
risks  associated  with  non-reactant 
impurities  will  be  considered  during  the 
expedited  review  period.  The  final  rule 
requires  that  the  level  of  all  reactant  and 
non-reactant  impurities,  such  as 
catalysts  be  reported  in  the  limited 
PMN.  If  the  presence  of  any  such 
impurities  presents  an  unresolved  issue 
concerning  toxicity  or  exposure  at  the 
conclusion  of  the  expected  review 
period,  EPA  would  extend  the  review 
period  to  thoroughly  consider  the  need 
for  regulatory  action. 

Finally,  some  reactants  that  do  not 
contain  halogen  atoms  or  cyano  groups 
as  their  primary  constitutents  may 
contain  very  low  levels  of  halogen 
atoms  or  cyano  groups  as  trace 
impurities.  This  exclusion  is  not 
intended  to  exclude  polymers  made 
from  reactants  containing  such  trace 
impurities  since  EPA  believes  it  can 
review  the  risks  associated  with  trace 
impurities  within  the  limited  review 
period.  If  the  levels  of  halogen  atoms  or 
cyano  groups  as  impurities  in  the 
polymer  are  high  enough  to  be  known  to 
or  reasonably  ascertainable  by  the 
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submitter,  they  must  be  identified  in  the 
limited  PMN  for  EPA's  review. 

e.  Reactive  functional  group 
exclusion.  The  proposed  rule  would 
have  excluded  polynfers  containing  at  a 
greater  than  one  in  10,000  concentration 
certain  reactive  functional  groups  that 
are  intended  to  further  react  to  produce 
other  polymers.  This  exclusion  reflects 
the  Agency's  concern  that  such 
substances  may  react  with  the  tissues  or 
chemical  constituents  of  living 
organisms  and  may  increase  the 
potential  for  absorption  due  to  irritation 
as  a  result  of  their  reactivitiy. 

Many  commenteni  agreed  that  it  is 
reasonable  to  exclude  polj'mers 
containing  reactive  functional  groups. 
However,  some  stated  that  the  proposed 
exclusion  was  too  broad  and  that  the 
list  of  pernpssible  reactive  functional 
groups  should  be  expanded.  The  Agency 
has  not  obtained  additional  data 
adequate  to  mitigate  its  concerns  and 
consequently  the  final  rule  returns  this 
exclusion.  The  final  rule  slightly 
expands  the  scope  of  the  exclusion  to 
more  fully  address  potential  risks. 

The  final  rule  excludes  not  only 
polymers  containing  reactive  functional 
groups  that  are  intended  to  react  to 
produce  other  polymers,  but  also  those 
that  are  reasonably  anticipated  to  react. 
Examples  of  excluded  polymers  are 
those  that  contain  groups  such  as 
isocyanates,  pendant  acrylates  and 
methacrylafes,  epoxides,  acid 
anhydrides,  acid  halides,  aldehydes, 
amines,  phenols,  thiophenols,  sulfur 
acids  and  their  reactive  derivatives, 
aziridines,  blocked  isocyanates,  imines, 
isothiocyanates,  vinyl  sulfones, 
halosilanes,  alkoxysilanes,  and  3-  and  4- 
membered  ring  lactones  and  other 
reactive  groups.  EPA  has  added  the 
"reasonably  anticipated"  language  to 
address  those  situations  where  such 
groups  are  present  to  impart  particular 
properties  and  can  be  expected  to  react 
but  may  not  necessarily  be  intended  to 
further  react  to  form  other  polymers. 
Such  groups  would  include  groups 
capable  of  chelating  metals,  phenolic 
groups  in  phenol/formaldehyde  type 
resins,  or  esters  manufactured  firom  an 
aromatic  alcohol. 

Consistent  with  the  proposal,  the  final 
rule  specifically  states  that  polymers 
containing  as  reactive  groups  carboxylic 
acid  groups,  aliphatic  hydroxy!  groups, 
unconjugated  olefinic  groups, 
butenedioic  groups,  and  those 
containing  conjugated  olefinic  groups  in 
naturally-occurring  fats,  oils,  and 
carboxylic  acids  are  not  excluded  from 
the  exemption.  These  polymers 
generally  lack  reactivity  in  biological 
settings  and  therefore  are  eligible  for 
exemption.  EPA  did  not  expand  the  list 


of  non-excluded  fimctional  groups 
because  it  did  not  have  sufficient 
information  to  support  the  addition  of 
other  groups.  Polymers  containing  these 
groups  and  other  reactive  functional 
groups  are  excluded. 

EPA  has  retained  and  clarified  the 
equivalent  weight  criteria  which  allow 
low  concentrations  of  reactive 
fimctional  groups  in  the  polymer 
molecule.  Under  the  final  rule,  polymers 
may  contain  reactive  functional  groups 
if  the  weight  of  the  polymer  that  is 
equivalent  to  one  gram-formula  weight 
of  reactive  functional  groups  is  10,000 
grams  or  greater.  As  stated  in  the 
proposal,  the  Agency  believes  that  this 
level  ensures  that  each  reactive 
functional  group  is  substantially  diluted 
by  polymeric  material,  reducing  the 
likelihood  of  exposure.  EPA  did  not 
receive  sufficient  information  to  alter 
this  level. 

Several  commenters  stated  that  EPA 
should  lower  the  maximum  permissible 
equivalent  weight  of  functional  groups 
from  1  in  10.000  to  2  in  100  to  be 
consistent  with  the  rule  for  reporting 
polymers  on  the  TSCA  Chemical 
Substance  Inventory.  Polymers  listed  on 
the  Inventory  may  be  manufactured 
from  additional  reactants  not  included 
in  the  poljmer  identity  if  the 
composition  of  such  reactants  does  not 
exceed  2.0  weight  percent  of  the 
polymer  (40  CFR  Part  710).  This  "2 
percent"  rule  was  established  to  limit 
the  reporting  of  minor  modifications  of 
polymers,  but  does  not  affect  PMN 
information  requirements.  If  a 
manufacturer  submits  a  notice  on  a  new 
polymer,  the  manufacturer  must  report 
the  identity  and  composition  of  all 
monomers  and  other  reactants 
regardless  of  their  weight  percent  in  the 
final  polymer.  The  Agency  assesses  the 
risks  associated  with  all  monomers  and 
reactants  in  the  notice,  even  though 
some  may  be  present  at  two  wei^t 
percent  or  less. 

The  Agency  believes  that  it  is 
appropriate  to  apply  a  more  stringent 
requirement  for  limiting  reactive 
functional  group  content  in  polymers 
eligible  for  exemption.  The  1  in  10.000 
standard  was  applied  in  part  to  allow 
EPA  to  review  eligible  polymers  in  21 
days.  Higher  concentrations  of  reactive 
functional  groups  could  raise  a  higher 
level  of  concern  to  the  Agency.  EPA 
believes  that  such  concerns  should  be 
addressed  in  a  full  PMN  review  where 
potential  toxicity  and  exposure  can  be 
addressed  at  the  level  of  detail 
warranted  for  such  polymers. 

f.  Exclusion  of  polymers  that  degrade. 
The  proposed  rule  would  have  excluded 
from  eligibility  polymers  that  are 
designed  to  substantially  degrade, 


decompose,  or  depolymerize.  Examples 
of  polymers  that  are  intended  to 
substantially  degrade,  decompose,  or 
depolymerize  include  temporary 
protective  layer  coatings  that  are  subject 
to  rapid  removal,  certain  kinds  of  time 
release  media,  propellants,  and 
polymers  whose  degradation  is 
intentionally  accelerated  in  the 
environment.  The  final  rule  retains  this 
exclusion  with  minor  modification. 

Several  commenters  supported  this 
exclusion  as  reasonable  and  suggested 
that  polymers  that  are  reasonably 
anticipated  to  degrade,  decompose,  or 
depolymerize  should  also  be  excluded. 
Other  commenters  suggested  either  that 
such  polymers  not  be  excluded  or. 
alternatively,  that  those  made 
exclusively  from  carbon,  hydrogen, 
oxygen,  and  nitrogen  should  not  be 
excluded. 

In  over  1.200  PMN  submissions  on 
polymers.  EPA  has  received  and 
reviewed  an  extremely  limited  number 
of  polymers  that  substantially  degrade, 
decompose,  or  depolymerize.  The 
Agency  thus  has  little  experience 
reviewing  the  mechanism  by  which 
breakdown  may  occur,  the 
decomposition  products  that  may  result, 
and  the  potential  uses  of  such  polymers. 
Some  of  these  polymers,  however,  are 
likely  to  degrade  to  low  molecular 
weight  species  and/or  residual  reactants 
which  present  some  of  the  major  risks 
associated  with  such  polymers.  Even 
polymers  made  exclusively  of  carbon, 
hydrogen,  nitrogen,  and  oxygen  may 
decompose  into  products  which  are 
toxic,  such  as  formaldehyde,  phthalic 
acid,  acrylonitrile,  hydrogen  cyanide, 
acetaldehyde,  and  p-dioxane.  Because 
of  the  complexity  of  review  necessary 
for  many  of  these  polymers  and  the  lack 
of  EPA  review  experience,  the  Agency 
did  not  believe  that  an  expedited  review 
period  was  sufficient  to  adequately 
characterize  risk. 

The  final  rule  was  revised  to  exclude 
also  polymers  that  are  "reasonably 
anticipated"  to  substantially  degrade, 
decompose,  or  depolymerize.  Thus, 
polymers  that  could  substantially 
decompose  after  manufacture  and  use, 
even  though  they  are  not  actually 
intended  to  do  so,  are  excluded.  Such 
polymers  include  certain  pH-labile 
polyesters  and  structural  analogues  to 
polymers  that  are  known  to 
substantially  degrade,  decompose,  or 
depolymerize. 

Only  those  polymers  designed  or 
anticipated  to  substantially  degrade, 
decompose,  or  depolymerize  are 
excluded  by  this  provision.  The  Agency 
acknowledged  that  essentially  all 
polymers  degrade  or  decomposed  to  a 
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limited  degree  over  times  as  typified  by 
the  normal  fate  of  polymers  in  landfills 
or  ordinary  weathering  of  conventional 
paint  layers.  The  exclusion  is  not 
intended  to  address  such  degradation. 
EPA  believes  the  other  provisions  of  the 
exemption  adequately  address  concerns 
associated  with  low  molecular  weight 
species  and  residual  monomers  and 
reactants. 

g.  Exclusion  of  biopolymers.  The 
proposed  rule  excluded  from  exemption 
eligibility  biopolymers,  synthetic 
equivalents  of  biopolymers,  and 
derivatives  and  modifications  of 
biopolymers  if  the  biopolymer  remains 
substantially  intact.  Tlie  biopolymer 
exclusion  was  developed  because  of  the 
Agency's  limited  experience  with 
biopolymers.  the  variety  of  substances 
within  the  class,  and  the  potential  wide 
range  of  novel  uses  for  such  polymers. 
Consequently.  EPA  cannot  make  a  no 
unreasonable  risk  finding  for 
biopolymers.  their  synthetic  equivalents, 
and  derivatives  and  modifications  of 
them  as  a  broad  class. 

Several  commenters  stated  that  the 
exclusion  as  proposed  was  too  broad 
because  there  are  many  biopolymers 
which  are  not  toxic  such  as  cellulose. 
Some  commenters  proposed  categories 
of  biopolymers  that  should  be  eligible 
for  exemption.  Other  commenters 
suggested  limiting  the  exclusion  to  those 
biopolymers  which  are  biologically 
active.  Another  commenter  supported 
the  exclusion  of  biopolymers.  stating 
that  production  of  such  polymers  is  a 
new  area  of  polymer  chemistry  about 
which  little  is  known.  While  EPA 
acknowledges  that  there  are  some 
biopolymers  in  commerce  that  may  not 
present  significant  risks,  the  Agency 
cannot  narrow  the  exclusion  because  of 
the  general  lack  of  EPA  review 
experience. 

This  exclusion  applies  only  to 
polymers  that  are  directly  produced  by 
living  or  fit>m  once-living  cells  or 
cellular  components.  Therefore, 
petroleum  does  not  meet  the  definition 
of  a  biopolymer  because  petroleum  is 
not  directly  produced  by  living  or  from 
once-living  cells.  Consequently, 
polymers  manufactured  from  petroleum 
are  also  not  excluded  from  the 
exemption,  because  these  polymers  are 
not  derivatives  or  modifications  of  a 
biopolymer.  Natural  oils  are  also  not 
polymers,  and  therefore  substances 
derived  from  them  are  not  derivatives  or 
modifications  of  a  biopolymer. 

EPA  has  included  in  the  rule  further 
clarifications  of  the  terms  "modification 
of  a  biopolymer"  and  "derivative  of  a 
biopolymer."  Both  modified  biopolymers 
and  derivatives  of  biopolymers  contain 
recognizable  remnants  of  a  biopolymer 


in  their  structure  so  that  the  original 
biopolymer  is  substantially  intact  A 
biopolymer  is  substantially  intact  if  it 
contains  at  least  two  original  adjacent 
repeating  internal  subunits  that  are  not 
pendant  units.  A  "modification  of  a 
biopolymer"  is  a  polymer  created  by  a 
non-additive  chemical  change  or 
transformation  such  as  oxidation, 
hydrolysis,  thermal  degradation, 
regeneration,  or  deacylation  (e.g..  acid- 
hydrolyzed  amylopectin.  thermal 
hydrolyzed  starch,  and  regenerated 
callulose).  A  "derivative  of  a 
biopolymer"  is  a  polymer  created  by  an 
additive  chemical  change  or 
transformation  such  as  either  formation, 
esterification,  oxidation,  boration, 
nitration  or  graft  polymerization  (e.g., 
methyl  cellulose,  borated  caseins, 
palmitoyi  derivatives  of  collagen,  and 
cellulose  nitrate). 

3.  Exemption  criteria.  The  exemption 
criteria  identify  categories  of  polymers 
that  the  Agency  believes  present  low 
risk.  The  criteria  were  developed  based 
on  the  Agency's  judgment  concerning 
potential  risks,  its  review  experience, 
and  the  economic  impact  of  the  criteria. 
To  provide  additional  safeguards, 
certain  classes  of  polymers  have  been 
excluded  when  EPA  had  specific 
concerns  for  hazards,  or  when  EPA  had 
insufficient  experience  to  allow  the 
Agency  to  conduct  an  adequate  review 
within  an  expedited  review  period. 

Under  the  proposed  approach, 
polyesters  made  from  certain  reactants. 
polymers  of  20,000  number-average 
molecular  weight  or  greater,  and 
polymers  with  certain  polydispersity 
criteria  could  be  manufactured  without 
any  premanufacture  review  by  EPA. 
Polymers  over  1,000  number-average 
molecular  weight  would  have  been 
exempt  after  a  14-day  expedited 
premanufacture  review.  In  the  final  rule, 
EPA  has  modified  certain  criteria  to 
reduce  potential  risks  from  polymers 
manufactiu-ed  under  the  exemption. 
Following  is  an  explanation  of  the 
modifications  adopted  in  the  final  rule 
and  the  reasons  for  such  modifications. 

a.  Polyesters.  The  proposed  rule 
would  have  exempted  from  all 
premanufacture  notice  and  review 
requirements  polyesters  made  from  a 
specified  list  of  reactants.  Residual 
content  of  certain  of  the  reactants  would 
have  been  limited  to  1.0  percent  to 
address  EPA's  concern  about  their 
toxicity. 

Many  commenters  supported  this 
approach.  Commenters  also  generally 
agreed  that  residual  content  of  high 
concern  reactants  should  be  limited. 
However,  several  conmienters  viewed 
the  1.0  percent  level  as  too  restrictive. 
Other  commenters  stated  that  the  level 


was  inadequate  for  more  toxic 
precursors  and  identified  reactants  of 
high  concern  that  they  thought  should  be 
removed  from  the  list. 

Based  on  these  comments  and  further 
analysis.  EPA  has  adopted  a  revised 
approach  to  exempt  certain  polyesters 
in  the  final  rule.  First.  EPA  has  removed 
from  the  list  of  eligible  polyester 
reactants  those  reactants  that  were 
limited  to  1.0  percent  residual  content  in 
the  proposed  rule  based  on  human  or 
aquatic  toxicity  concerns.  Second,  the 
final  rule  requires  expedited  PMN 
review  of  those  polyesters  that  are  made 
from  the  revised  list  of  reactants  for 
which  the  Agency  has  low  concern. 
Unlike  other  polymers  that  undergo 
expedited  PMN  review  under  the  final 
rule,  polyesters  made  from  the  specified 
list  of  reactants  are  not  required  to  meet 
the  minimum  number  average  molecular 
weight  criterion  of  1,000  although  they 
must  meet  the  polymer  definition  and 
exclusion  criteria. 

EPA  believes  that  the  approach 
adopted  in  the  final  rule  is  necessary 
because  it  does  not  have  enough 
information  to  make  the  no 
unreasonable  risk  finding  for  polyesters 
without  review  before  manufactxire. 
While  EPA  believes  that  the  list  of 
reactants  contained  in  the  final  rule 
present  low  hazard  potential,  the 
Agency  considers  an  expedited  PMN 
review  period  to  be  necessary  to  assess 
risks  associated  with  low  molecular 
weight  reaction  products  that  may  be 
present  in  an  exempt  polyester.  In 
addition,  because  polyesters 
manufactured  from  the  list  of  specified 
reactants  are  not  required  to  meet  a 
minimum  number  average  molecular 
weight  criteria,  EPA  beUeves  it  is 
appropriate  to  review  actual  reactant 
residual  levels  and  potential  exposure 
on  a  case-by-case  basis.  Given  the 
generally  low  hazard  for  these 
reactants.  EPA  believes  that  an 
adequate  review  can  be  conducted  on 
an  expedited  basis. 

Finally,  the  Agency  believes  that  it 
cannot  review  polyesters  made  from 
medium  or  high  toxicity  reactants  within 
the  limited  expedited  review  period 
adopted  in  the  final  rule  there  may  be  a 
need  to  conduct  a  detailed  exposure 
review  to  assess  potential  risks.  The 
Agency  agrees  with  commenters  that  a 
1.0  percent  residual  reactant  limit  may 
be  too  restrictive  in  some  cases  and  too 
lenient  in  others  and  therefore  does  not 
provide  adequate  risk  protection.  The 
document  "Response  to  Comments"  in 
the  public  record  identified  the  reactants 
removed  from  the  proposed  list  and 
EPA's  reasons  for  removing  them. 
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EPA  has  hichided  three  reactantt  on 
the  list  which  were  identified  by 
petitioners  as  potential  starting 
materials,  but  which  are  not  on  the 
TSCA  Inventory.  These  new  reactants 
are  asterisked  on  tbe  list  of  polyester 
reactanta  in  the  ruW.  The  Agency 
included  these  reactants  in  its 
assessment  and  found  that  they  ar«  of 
low  haxard  coocera.  However,  neither 
these  reactants,  nor  a  polyester  made 
from  these  reactants,  may  be 
manu&ctmed  or  imported  until 
manufacturers  jubmit  a  full  I^4N  for  the 
reactant  and  it  is  added  to  the  Inventory 
after  sobnission  of  a  commencement  of 
manufacture  notice. 

b.  Polymer*  with  manber-average 
molecular  weight  greater  than  IJJOU  Tbe 
proposal  and  final  rule  exanpt  polymers 
with  number-average  molecular  weij^t 
greater  than  1,000  from  certain 
premanufacture  notice  and  review 
requirements.  Substances  with  a 
molecular  weight  of  1.000  or  leas  (other 
than  polyesters  made  from  tiie  list  of 
acceptable  reactants)  would  not  be 
eligible.  limiting  tbe  exemption  to 
polymers  with  a  number-average 
molecular  weight  of  at  least  1,000  is 
necessary  because  tbe  Agency  believes 
that  as  absolute  molecular  weight 
decreases,  the  likelihood  that  molecules 
will  cross  ceU  membranes  significantly 
increases.  Most  commenters  supported 
the  proposed  expedited  review  for  such 
polymers. 

The  infonBatk»  available  to  the 
Agency  indicates  that  as  the  number- 
average  molecular  weight  of  polymers 
decreases,  the  concentration  of  low 
molecular  weight  species  in  such 
polymers  significantly  increases.  Such 
low  molecular  weight  species  may  be 
more  readily  absorbed  by  biological 
organisms.  The  Agency  believes  that  the 
1.000  number-average  molecular  weight 
level  reduces  tlie  amounts  of  readily 
absorbable  low  molecular  weight 
species  that  may  be  present  in  such 
polymers.  At  the  same  time,  the  Agency 
also  acknowledges  that  exempt 
polymers  with  number-average 
molecular  weights  in  the  low  range  may 
contain  significant  amounts  of 
potentially  absorbable  low  molecular 
weight  species  and  unreacted  residuals. 
"However,  the  risk  from  polymers  of 
greater  than  1.000  number-average 
molecular  weight  is  related  not  only  to 
the  amount  of  potentiaUy  absorbable 
low  molecular  weight  species  and 
residual  reactants,  but  also  to  their 
toxicity.  To  limit  potential  toxicity 
concerns,  the  rule  excludes  certain 
specific  polymers  for  which  the  Agency 
tias  such  concerns  or  Httle  review 
experience.  Thus,  EPA  believes  the 


combined  effiecta  of  the  1.000  number 
average  molecrilar  weight  criterion  and 
the  polymer  exclusion  categories 
sufficiently  narrows  risk  concerns  to 
allow  adequate  review  within  an 
expedited  review  period. 

Finally,  some  commenters  suggested 
that  the  molecular  weight  level  should 
be  raised  to  5,000  molecular  weight  to 
limit  the  potential  for  gastrointestinal 
absorption.  EPA  believes  that,  while  a 
higher  molecular  weight  level  such  as 
5,000  would  provide  further  reduction  of 
the  amount  of  low  molecular  weight 
species,  it  would  unnecessarily  render  a 
number  of  polymers  ineligible.  EPA  has 
retained  the  1.000  number-average 
molecular  weight  level  not  as  a  level 
that  guarantees  low  absorption  and 
potential  risk,  but  as  a  level  that 
narrows  the  Ageny's  risk  concerns  to 
the  degree  that,  along  with  the  exclusion 
criteria,  allows  the  Agency  to  review 
new  polymers  during  the  expedited 
review  period. 

c.  Polymers  over  20.000  number- 
average  molecular  weight  The  proposed 
rule  would  have  exempted  polymers 
with  number  average  molecular  weights 
of  20.000  or  greater  without  any  EPA 
review.  EPA  considered  several  factors 
that  led  to  the  preliminary  conclusion 
that  polymers  over  20.000  molecular 
weight  present  risks  that  are  sufficiently 
low  to  preclude  the  need  for  case-by- 
case  review.  Polymers  of  this  number- 
average  molecular  weight  typically 
contain  a  majority  of  polymer  molecules 
of  a  molecular  wei^t  above  tbe  range 
where  they  are  likely  to  be  absorbed. 
The  lower  absorption  potential  in  these 
polymers  limited  the  possibility  that 
they  may  cause  toxic  effects  upon 
exposure  to  them.  Additionally,  because 
of  their  structure,  these  substances  are 
generally  resistant  to  degradation, 
further  reducing  the  potential  for 
exposiire  to  residual  monomers  and  low 
weight  spedes. 

Many  commenters  supported  this 
exemption  criterion.  Other  commenters 
stated  that  the  20.000  number-average 
molecular  weight  level  should  be 
lowered  to  5.000  arguing  that  this  level 
would  still  ensure  inertness, 
nonreactivity  and  low  toxicity. 
However,  other  commenters  noted  that 
absorption  may  occur  even  at  the  5.000 
molecular  wei^t  level  and  therefore  the 
molecular  weight  cutoff  should  not  be 
lowered. 

EPA  has  not  included  the  20,000 
number-average  molecular  weight 
criterion  in  the  final  rule.  The  Agency 
continues  to  believe  that,  in  general, 
polymers  with  number-average 
molecular  wei^t  greater  than  20,000  are 
not  absorbed  and  that  low  molecular 


weight  spedes  content  is  low.  However, 
further  analysis  of  the  PMN  data  base 
has  indicated  that  some  polymers  with 
molecular  wei^ts  greater  than  20,000 
also  contain  high  levels  of  unreacted 
low  molecular  weight  species.  EPA  no 
longer  believes  that  the  available  data 
adequately  support  the  contention  that 
polymers  in  the  20.000  number-average 
molecular  weight  range  can  be  expected 
to  have  insignificant  levels  of  unreacted 
species  such  as  monomers  and  other 
reactants.  For  this  reason  the  Agency 
has  concluded  that  a  finding  of  no 
unreasonable  risk  cannot  be  made 
without  an  expedited  EPA  review  prior 
to  manufacture. 

Polymers  that  would  have  been 
eligible  for  the  20,000  number-average 
molecular  weight  criterion  under  the 
proposed  rule  are  now  eligible  for 
exemption  under  the  expedited  review 
procedures  in  the  final  rule.  EPA 
believes  that  the  expedited  review 
period  will  allow  EPA  to  adequately 
review  each  polymer  (including  those 
with  number  average  molecular  weights 
greater  than  20000)  and  its  low 
molecular  weight  spedes  content  on  a 
case-by-case  basis. 

d.  Polymers  with  certain 
polydispersity.  EPA  proposed  a  class  of 
ploymers  with  certain  polydispersity 
and  molecular  weight  criteria  to  be 
exempt  without  review  before 
manufacture.  The  polydispersity 
criterion  would  theoretically  limit  the 
amount  of  low  molecular  weight  species 
that  would  be  present  in  the  polymer. 
Some  commenters  stated  that  the 
approach  was  too  complex  and  costly 
and  thus  would  provide  little  relief. 
Other  commenters  stated  that 
polydispersity  is  an  inadequate 
mechanism  for  limiting  low  molecular 
weight  content.  As  a  result  of  these 
comments,  EPA  has  not  included  a 
polydispersity  provision  in  the  final  rule. 
Substances  that  would  have  been 
eligible  under  the  proposal  for  tlus 
exemption  without  review  because  they 
met  the  polydispersity  criteria  will  still 
be  eligible  for  expedited  review. 

4.  Data  requirements  and 
determination  of  eligibility.  Many 
commenters  expressed  concern  about 
the  amount  of  data  that  manufacturers 
would  have  to  develop  to  determine  that 
a  substance  was  eligible  for  the 
exemption  and  to  support  information 
submitted  in  a  limited  PMN.  Following  is 
the  clarification  of  a  manufacturer's 
responsibilities  in  these  areas. 

EPA  will  review  limited  PMN's  under 
the  standard  of  section  5(d)(1)(A)  of 
TSCA.  This  section  states  Hiat 
information  related  to  the  submission 
must  be  provided  to  the  extent  that  it  is 


I 

Federal  Register  /  Vol.  49,  No.  226  /  Wednesday,  November  21,  1984  /  Rules  and  Regulations    46075 


"known  to  or  reasonably  ascertainable 
by  the  submitter."  The  Premanufacture 
Notification  Rule  (40  CFR  720.2(p]) 
defines  known  to  or  reasonably 
ascertainable  information  as  "all 
information  in  a  person's  possession  or 
control  plus  all  information  that  a 
reasonable  person  similarly  situated 
might  be  expected  to  possess,  control,  or 
know."  This  standard  is  fiexible  so  that 
varying  circumstances  among  submitters 
(such  as  low  versus  high  volume 
manufacturers,  manufacturers  of 
specialty  chemicals  versus 
manufacturers  of  balk  feed  stock 
chemicals)  are  taken  into  consideration. 
(The  effective  date  of  the  definition  of 
"possession  or  control"  has  been  stayed 
by  the  PMN  clarification  48  FR  41132). 

EPA  does  not  require  that  submitters 
perform  analytical  measurements  of  the 
physical  and  chemical  properties  of 
polymers  solely  for  the  purpose  of 
providing  information  in  limited  PMN. 
Manufacturers  may  be  able  to  determine 
compliance  with  the  polymer  definition, 
exclusion  criteria,  the  exemption 
conditions,  or  to  provide  information 
required  in  the  limited  PMN,  for 
example,  low  molecular  weight  species 
information,  on  some  other  basis.  Such  a 
basis  may  be  using  past  experience  by 
correlating  observed  or  measured  values 
of  the  properties  of  similar  polymers  to 
the  polymer  in  question,  using 
stoichiometric  relationships  based  on 
knowledge  of  the  starting  materials  and 
expected  reactions,  or  using  knowledge 
or  process  and  purification  steps. 

If  the  information  in  question  is 
related  solely  to  that  required  in  the 
limited  PMN  but  not  to  eligibility,  such 
as  low  molecular  weight  species 
information  or  use  information,  the 
submitter  may  indicate  in  the  limited 
PMN  that  the  information  is  not  known 
or  reasonably  ascertainable  if  he  or  she 
cannot  provide  meaningful  estimates  for 
this  information.  In  such  cases,  the 
submitter  should  be  prepared  to  provide 
a  rationale  for  why  the  information 
cannot  be  provided.  Where  EPA  does 
not  have  sufficient  information  in  the 
limited  PMN  to  complete  its  risk 
assessment,  it  will  make  reasonable 
worst-case  assumptions  as  needed. 

Where  the  information  in  question  is 
related  to  a  submitter's  determination 
the  polymer  meets  the  terms  of  the 
exemption  (for  example  that  the 
polymer  has  an  average  molecular 
weight  of  greater  than  1,000),  the  Agency 
believes  that  the  manufacturer's 
knowledge  of  the  structure  of  the 
substance  and  nature  of  reactant  and 
reaction  process  will  generally  be 
adequate  to  make  the  determination. 
However,  there  may  be  drcumstances 


where  the  polymer  is  significantly 
different  from  previously  manufactured 
polymers  or  where  the  value  of  a 
specific  parameter  approaches  the  level 
established  in  the  exemption.  In  these 
cases,  the  Agency  expects  the 
manufacturer  to  take  the  steps 
necessary  to  ensure  that  the  chemical  is 
eligible.  For  example,  a  manufacturer 
may  want  to  produce  a  low  molecular 
weight  polymer  for  which,  either 
because  of  the  variability  in  the  nature 
of  the  production  process,  or  because  of 
the  potential  margin  for  error  in  the 
technique  used  to  estimate jnolecular 
weight,  the  manufacturer  is  uncertain 
that  the  polymer  will  meet  the  1,000 
number-average  molecular  weight 
criterion  to  be  eligible  for  the  exemption. 
In  such  cases,  it  may  be  necessary  to 
use  an  analytical  method  rather  than 
past  experience  or  an  analytical  method 
of  greater  certainty  to  determine 
molecular  weight  or  to  take  process 
steps  to  ensure  compliance  with  the 
exemption.  A  similar  situation  may 
occur  when  determining  whether  a 
polymer  is  excluded  by  its  elemental 
content  or  content  of  reactive  function 
groups.  The  Agency  believes  that,  when 
the  polymer  is  manufactured  with 
properties  near  the  parameters  in  the 
exemption,  it  is  reasonable  for  the 
manufacturer  to  take  a  greater  burden  to 
demonstrate  eligibility. 

EPA  believes  that  where  intent  or 
design  determines  eligibility  (for 
example,  certain  substances  "intended 
to  further  react"  or  "designed  to 
degrade"  or  ineligible),  this  intention  or 
design  vWll  be  clear  from  the  structure 
and  intended  use  of  the  substance.  In 
several  provisions  of  the  exemption, 
EPA  also  uses  the  standard  of 
"reasonably  anticipated"  to  describe 
eligibility  requirements  for  the 
exemption.  The  Agency  uses  this  phrase 
in  cases  where  a  determination  must  be 
made  of  the  composition  or  a  particular 
characteristic  of  the  polymer.  In  using 
this  phrase,  EPA  recognizes  that  there 
are  circumstances  in  which  a  property 
may  be  imparted  to  a  substance  wnthout 
specific  intention  or  design.  The  final 
rule  defines  the  phrase  "reasonably 
anticipated"  to  mean  that  a 
knowledgeable  person  familiar  with  the 
nature  of  the  precursors  to  the  polymer, 
the  type  of  reaction,  the  type  of 
manufacturing  process,  the  products 
produced  in  polymerization,  the 
intended  uses  of  the  substance,  or 
assodated  use  conditions  would  exped 
such  a  composition  or  characteristic  to 
occur.  By  using  the  term  "reasonably 
anticipated,"  EPA  is  not  requiring  that 
costly  analysis  be  undertaken.  Rather, 
as  with  the  term  "reasonably 


ascertainable."  all  the  information 
developed  in  bringing  the  substance  to 
commercial  production,  and  any  other 
information  a  reasonable  person 
similarly  situated  would  know,  must  be 
considered  in  determining  the 
substance's  eligibility. 

The  Agency  will  apply  these 
standards  fiexibly.  For  example,  if 
because  of  an  ambiguous  feature  in  a 
substance's  structure,  EPA  believes  that 
the  substance  is  likely  to  be  cationic  in  a 
natural  environment,  the  Agency  will 
attempt  to  clarify  the  feature  in  the 
structure  before  using  ineligibility 
procedures.  Section  723.250(q)  of  the 
final  rule  requires  manufacturers  to 
maintain  records  documenting 
information  provided  in  the  limited  PMN 
and  information  demonstrating  that  the 
new  polymer  is  not  excluded  from  the 
exemption.  EPA  expects  that  such 
records  would  provide  an  adequate 
explanation  of  the  basis  and  rationale 
for  the  manufacture's  determination  of 
eligibiUty. 

5.  Information  requirements.  The  final 
rule  has  adopted,  %vith  minor 
modifications,  the  information 
requirements  outlined  in  the  proposed 
rule  for  limited  PMN's.  Under  the 
proposal  limited  PMN's  would  contain 
submitter  identity,  site  of  manufacture, 
chemical  identity,  type  of  exemption, 
number-average  molecular  weight,  low 
molecular  weight  spedes  and  residual 
monomer  and  reactant  content, 
production  volume,  descriptions  of  uses, 
generic  information  if  chemical  identity 
or  uses  are  claimed  as  confidential,  a 
certification,  available  test  data  and 
technical  contact.  The  final  rule  has 
added  syrtTUiyms,  trade  names,  and 
impurities  information;  "other  data"  on 
health  and  environmental  effects;  and 
data  on  related  chemicals. 

Many  commenters  stated  that  the 
proposed  notification  requirements  are 
not  justified  for  substances  which  the 
Agency  agrees  are  inherently  non-toxic 
Thus,  notification  under  the  exemption 
should  only  be  to  ensure  that  a 
substance  meets  the  criteria  for 
exemption.  The  Agency  agrees  that 
many  polymers  appear  to  be  of  low  risk 
concern  and  that  the  polymer  definition, 
exclusion  criteria,  and  exemption 
categories  will  eliminate  many  high 
concern  polymers  from  eligibility. 
However,  as  the  risk  assessment 
demonstrates,  there  are  instances  in 
which  some  members  of  the  polymer 
class  are  capable  of  presenting 
significant  risks.  The  information 
requirements  of  the  limited  PMN  are 
critical  to  EPA's  review  of  specific 
polymers  during  the  abbreviated  review 
period. 
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Other  commenters  stated  that  the 
proposed  information  requirements 
were  invafficieni  for  assessment  of  the 
risks  associated  with  polymers.  The 
Agency  believes  that  the  infbmation  in 
the  limited  PAM  is  soflicient  for  an 
adequate  assessment  of  the  new 
polymer,  givm  the  exclusions, 
exemption  criteria,  and  generally  low 
level  of  concern  for  polsrmer  molecules. 
Additionalty,  polymers  eligible  for 
exemptian  are  representative  of 
polymers  for  which  EPA  has  had  PMN 
re\'iew  experience.  If  EPA  believes 
additional  review  is  necessary  after  its 
initial  21-day  assessment,  the  Agency 
will  extend  the  review  period  and  obtain 
the  additional  information  required 
under  fidl  PMN  review  from  the 
submitter.  If  the  Agency  still  has 
insufficient  information  on  the 
substance  to  evaluate  health  and 
environmental  effects  and  the  substance 
may  present  significant  risks  or 
exposures,  the  Agency  will  consider 
action  under  section  5{e).  If  EPA 
detennines  that  there  is  a  reasonable 
basis  to  conclnde  that  the  substance  will 
present  an  umessonable  risk,  it  will 
consider  action  under  section  5(f). 

One  commenter  stated  that  molecular 
weight  information  is  not  needed 
because  of  the  certification  that  the 
substance  qualifies  for  the  exemption. 
EPA  believes  this  information  is 
essential  to  its  review  of  the  risks 
associated  with  polymers.  Some 
commenters  also  stated  that  it  is 
unnecessarily  bnrdensome  to  require 
information  on  low  molecular  weight 
species  content.  However,  low 
molecular  weight  species  content  is  one 
of  the  major  risk  concerns  associated 
with  polymers.  Therefore.  EPA  believes 
such  information  is  essential  to 
assessment  of  risks  during  the  expedited 
review.  Additionally.  EPA  has  found  in 
full  premanafactnre  review  that 
submitters  are  typically  able  to  provide 
this  information  without  undue  buiden 
or  coat 

Another  conunenter  stated  that  a 
structural  diagram  is  often  impossible  to 
provide  for  polymers  and  is  unnecessary 
for  EPA's  risk  assessment.  Structure  is  a 
necessary  component  of  dre  Agency's 
toxicity  review.  EPA  requires  only  a 
representative  structural  diagram 
because  in  some  cases  it  is  not  possible 
to  wholly  characterize  a  polymer's 
structure.  Another  commenter  stated 
that  a  stractural  diagram  is  unnecessary 
to  determine  compliance.  However,  the 
Agency  has  found  that  this  information 
is  often  essential  to  ascertain  the 
identity  of  the  new  chemical  substance. 

In  the  proposed  rule,  manufacturers 
were  not  required  to  provide  EPA  with 


any  information  on  impurities  in  the 
limited  PMN.  This  information,  however, 
is  required  in  full  premanufacture 
notices  as  pert  of  the  description  of 
chemical  identity.  On  several  occasions 
impurities  information  has  proved 
critical  in  the  Agency's  assessment  of 
risks  posed  by  a  new  chemical 
substance.  Therefore,  EPA  believes  that 
it  is  necessary  to  require  information  on 
impurities  in  the  final  exemption  rule. 
Section  723.10(f)(2Kvii)  of  the  final  rule 
requires  the  manufacturer  to  identify 
impurities  anticipated  to  be  present  in 
the«exempt  substance  and  their  weight 
percent.  EPA  has  also  added  the 
requirement  that  manufacturers  submit 
trade  names  and  synonyms  related  to 
the  new  polymer,  consistent  with  the  full 
premanuiFacture  notification 
requirements.  This  information  will 
allow  the  Agency  to  perform  a  more 
complete  literature  search  on  the  new 
polymer  within  the  21-day  review 
period.  The  final  rule  also  has  modified 
production  volume  information 
requirements  to  be  consistent  with  full 
PMN  review 

Many  commenters  stated  diat  the 
information  requirements  for  reactants 
are  inconsistent  with  Inventory 
Reporting  Rules  because  the  Inventory 
Rules  do  not  require  monomers  and 
other  reactants  used  in  the  manufacture 
of  a  polymer  at  2  weight  percent  or  less 
to  be  reported  as  part  of  chemical 
identity  information.  However, 
§  720.45(a)(3)  of  the  Premanufacture 
Notification  Rules  and  the  PMN  form 
require  the  reporting  of  monomers  or 
other  reactants  used  at  any  weight 
percent.  The  submitter  may  then  choose 
which,  if  any,  of  those  monomers  and 
reactants  used  at  2  weight  percent  or 
less  are  to  be  included  as  part  of  the 
identity  of  the  polymer  to  be  entered  on 
the  Inventory.  The  reporting  of  reactants 
at  2  weight  percent  or  less,  even  though 
they  mi^t  not  be  included  in  the 
description  of  the  polymer,  allows  EPA 
to  review  the  potential  toxicity  of  minor 
components  reported  in  the  notice. 

EPA  has  referenced  the  test  data  and 
other  data  requirements  in  the  final 
Premanufacture  Notification  Rule  (the 
PMN  rule)  {§  720.50)  to  guide  submitters 
on  what  test  data  and  other  data  should 
be  submitted  with  a  limited  PMN. 
Although  the  proposed  rule  did  not 
include  the  requirement  that 
manufacturers  submit  other  data  related 
to  the  health  and  environmental  effects 
of  the  new  substance  and  data  on 
chemicals  related  to  the  new  diemical 
substance,  including  impurities  and 
byproducts,  EPA  believes  that  it  is 
essential  that  manufacturers  provide 
these  data  with  the  limited  PMN  given 


the  limited  time  that  EPA  has  to  obtain 
and  review  information  on  the  new 
polymer.  Additionally,  as  previously 
stated,  the  risks  associated  with  related 
chemicals  are  a  ma\oT  concern 
associated  with  new  polymers  (the 
requirements  concerning  §  720.50(c), 
data  on  related  chemicals,  have  been 
stayed  by  the  FMN  clarification  (40  PR 
41132)). 

One  commenter  stated  that  test  data 
should  be  redefined  to  exclude  data  that 
have  not  been  developed  for  the  specific 
purpose  of  evaluating  the  health  or 
evironmental  effects  of  a  new  polymer. 
However.  EPA  believes  that  all  test  data 
and  other  data  that  may  be  relevant  to 
its  assessment  of  health  and 
environmental  effects,  not  simply  test 
data  specifically  developed  to«va!uate 
those  effects,  are  essential  for  an 
adequate  assessment  of  the  risks 
associated  with  the  substance.  Another 
commenter  stated  that  manufacturers 
should  be  required  to  report  the  leaching 
rates  of  residual  monomers.  The  Agency 
believes,  however,  that  such  information 
is  necessary  only  after  its  initial 
assessment  of  the  toxidty  of  the  new 
polymer.  EPA  can  obtain  this 
information  during  the  extended  review 
period  if  necessary. 

The  final  rule  requires  that  submitters 
use  the  appropriate  sections  of  the 
Premanufacture  Notification  form  (EPA 
Form  7710-25,  48  FR  21755).  This 
requirement  will  not  place  any 
additional  burden  on  submitters  since 
the  information  requirements  in  the 
exemption  rule  are  identical  to  the 
corresponding  requirements  in  the  PMN 
rule.  EPA  believes  that  the  standard 
format  presented  by  the  form  is 
essential  to  completing  its  expedited 
review  and  to  ensuring  that  proper 
confidentiality  is  maintained.  Submitters 
must  clearly  indicate  on  the  first  page  of 
the  form  that  the  notice  is  a  limited  PMN 
and  whether  the  submission  applies  to 
the  polyester  or  to  the  greater  than  1,000 
molecular  weight  exemption.  Submitters 
of  limited  PMN  must  complete  the 
following  sections  of  Part  I  of  the  form: 
Certification;  Section  A — Submitter 
Identification;  Section  B.2 — Chemical 
Identity  Information — Polymers;  Section 
B.3-6 — Impurities,  Synonyms,  Trade 
Identification,  Generic  Chemical  Name; 
Section  C.l — Production  Volume; 
Section  C.2a(I)  Description  of  Category 
of  Use;  Section  C.2a(4)— Type  of  Use; 
Section  C.2b — Generic  Use  Description. 
Submitters  should  also  complete  Part 
III — List  of  Attachments.  Submitters 
should  add  to  the  certification  a 
statement  that  the  substance  satisfies 
the  polymer  definition,  the  exclusion 
criteria,  and  the  exemption  criteria  and 
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will  be  ntanufactured  under  the  terms  of 

the  exemption.  The  "Instructions 
Manual  for  Premanufacture 
Notification.**  available  from  the  TSCA 
Assistance  Office,  gives  information  on 
completing  these  sections  of  the  form. 

6.  Length  of  review  period.  The 
proposed  rule  would  have  required  that 
manufacturers  notify  EPA  14  calendar 
days  before  manufacturing  a  new 
chemical  substance  under  the 
exemption.  In  the  final  rule,  however, 
manufacturers  are  required  to  notify 
EPA  21  calendar  days  before 
manufactiue  begins.  After  carefully 
reviewing  public  comments  and 
evaluating  its  experience  in  the 
premanufacture  notice  review  process, 
the  agency  has  concluded  that  14 
calendar  days  is  not  sufficient  to  ensure 
a  substance  is  eligible  for  an  expedited 
review;  to  assess  potential  toxicify  of 
low  molecular  weight  species  and 
residual  monomers  and  reactants,  and 
to  make  a  general  assessment  of 
exposure.  Instead.  21  days  is  the 
minimum  reasonable  period  in  which 
EPA  can  adequately  review  the 
substance  and,  if  necessary,  inform  the 
manufacturer  that  EPA  has  extended  the 
review  period. 

EPA  recognizes  that  one  of  the  major 
benefits  of  this  exemption  is  that  it 
allows  companies  to  respond  more 
rapidly  to  market  demand  and  to 
introduce  new  chemical  substances 
more  quickly  into  commerce.  Although 
extending  the  review  period  from  14  to 
21  calendar  days  may  reduce  this 
benefit  to  a  cerain  extent  EPA  does  not 
believe  this  impact  will  be  substantial. 

7.  Extension  of  the  review  period.  The 
proposed  rule  would  have  given  EPA  the 
authorify  to  extend  the  14-day  review  of 
a  limited  PMN  for  any  period  up  to  an 
additional  76  days  for  an  aggregate 
period  of  90  days.  EPA  would  have 
retained  the  authority  of  section  5(c)  of 
TSCA  to  further  extend  the  review 
period  by  an  additional  90  dajrs. 

Under  the  final  rule,  EPA  will  not 
extend  the  21 -day  expedited  review  for 
any  incremental  periods  less  than  a  total 
of  90  days.  Rather,  the  period  will 
automatically  be  extended  to  90  days  if 
the  Administrator  determines  that  the 
polymer  should  be  considered  for 
regulatory  action  under  sections  5(e)  or 
5(f)  of  the  Act  or  that  unresolved  issues 
concerning  toxicify  or  exposure  require 
further  review.  Like  the  authority  to 
extend  the  PMN  review  period  under 
section  5(c),  the  authority  to  extend  the 
exemption  review  will  be  delegated  to 
the  Director  of  the  Office  of  Toxic 
Substances.  Under  the  final  rule  EPA 
also  retains  the  authorify  to  use  section 
5(c)  of  TSCA  to  extend  the  review 


period  an  additional  90  days  for  good 
cause. 

The  authorify  to  extend  the  review 
period  is  essential  in  cases  for  which  the 
Agency  has  significant  questions  about 
the  toxicity  of  the  polymer  based  on  the 
information  available  during  expedited 
review.  The  extended  review  period 
ctllows  the  Agency  to  obtain  additional 
information  and  perform  additional 
review  on  the  new  polymer.  Under  the 
final  rule,  if  EPA  extends  the  review 
period,  the  manufacturer  must  either 
withdraw  the  PMN  or  must  suspend  the 
review  period  and  submit  additional 
information  so  that  all  the  information 
required  in  a  full  PMN  is  provided.  EPA 
will  suspend  the  review  period  for  any 
period  up  to  60  days.  If  EPA  receives  the 
additional  information,  the  Agency  will 
review  the  notice  under  the  procedures 
in  40  CFR  Part  720  as  if  it  is  a  complete 
PMN,  However,  the  initial  90-day  review 
period  will  include  the  number  of  days 
that  have  elapsed  in  the  limited  review 
period.  If  the  manufactiu«r  withdraws 
the  limited  PMN,  fails  to  suspend  the 
review  period,  fails  to  submit  the 
additional  information  within  60  days  or 
submits  incomplete  information,  within 
that  period,  he  or  she  may  not  begin 
manufacture  before  submitting  a  full 
PMN  and  before  the  statutory  review 
period  is  complete. 

The  automatic  extension  provided  for 
in  the  final  rule  will  eliminate  the 
uncertainfy  and  potential  arbitrariness 
that  could  be  associated  with  the 
proposed  approach.  This  approach  also 
eliminates  a  potential  inequify.  A 
substance  may  be  reviewed  for  an 
extended  period  under  the  exempticm 
and  be  placed  on  the  Inventory  with 
restrictions,  while  a  similar  substance 
that  completed  a  full  90-day  review 
would  be  placed  on  the  Inventory 
without  restriction.  In  this  case,  both 
substances  would  have  essentially  the 
same  review  time  but  would  be  treated 
differently  with  respect  to  Inventory 
listing.  Finally,  it  is  clear  that  the 
Agency  only  has  sufficient  time  within 
the  21 -day  expedited  review  period  to 
review  the  specific  polymer  as  defined 
by  the  exemption  category,  exclusions, 
and  residuals  content.  Under  the  final 
approach,  when  the  review  period  is 
extended  to  the  full  90  days  the  Agency 
will  have  sufficient  time  to  review  the 
specific  use  conditions  for  the  polymer 
as  it  would  be  defined  by  placement  on 
the  Inventory  without  restrictions. 

Additionally,  EPA  believes  that  such 
an  approach  will  rarely  result  in  a  longer 
period  of  review.  In  most  cases,  the 
Agency  would  have  required  close  to 
the  additional  69  days  to  obtain 


additional  data  from  the  submitter  and 
to  analyze  that  data. 

EPA  will  not  extend  the  review  period 
simply  for  speculative  reasons.  EPA  may 
extend,  for  example,  if  an  impurify  in 
the  polymer  is  an  analog  of  a  suspected 
carcinogen,  but  the  significance  of  the 
analogy  or  the  strength  of  the  case 
against  the  analog  might  be  open  to 
question.  In  another  instance,  the  review 
period  may  be  extended  because  of 
serious  unresolved  issues  concerning 
exposure  (particularly  exposure  outside 
the  control  of  the  manufacturer]  to  a 
substance  known  or  likely  to  be  a 
serious  hazard. 

8,  Review  of  notices.  Many 
commenters  requested  clarification  of 
EPA's  exemption  review  procedures. 
EPA  will  generally  follow  the  review 
procedures  established  in  the  final  PMN 
Rule,  with  modifications  appropriate  for 
the  shortened  review  period.  The 
sections  of  the  PMN  ride  relating  to  the 
review  of  limited  PMN's  have  been 
referenced  in  the  rule. 

All  notices  will  be  received  by  the 
Office  of  Toxic  Substances  Document 
Control  Officer  and  will  be  assigned  to  a 
Notice  Manager,  The  Notice  Manager 
will  be  the  official  Agency  contact  with 
the  submitter  and  will  also  coordinate 
the  expedited  review.  Each  notice  will 
be  reviewed  for  completeness.  The 
Agency  has  retained  authority  to  act  on 
errors  in  the  notice  and  incomplete 
notices  similar  to  that  under  full 
premanufacture  review.  EPA  will 
publish  a  notice  of  receipt  of  the  limited 
PMN  in  die  Federal  Regbter.  The  TSCA 
Inventory  will  be  searched  for  the 
identify  of  each  substance. 

If  the  substance  is  on  the  Inventory. 
EPA  will  notify  a  submitter  that  neither 
a  premanufacture  notice  nor  a  limited 
PMN  must  be  submitted.  Therefore,  the 
substance  may  be  manufactured  without 
restriction,  subject  to  other  rules 
promulgated  under  TSCA. 

After  it  has  been  reviewed  for 
completeness,  a  chemist  will  review  the 
notice  to  determine  whether  the  polymer 
meets  the  criteria  for  exemption.  If  EPA 
determines  that  the  substance  is 
ineligible  for  the  exemption,  it  will 
follow  the  procedures  outlined  in 
paragraph  (q)  of  the  Rule. 

As  stated  in  the  proposal,  EPA's 
review  of  the  limited  PMN  will  focus  on 
the  toxicity  of  the  new  polymer  as 
manufactured  for  commercial  purposes, 
and  particularfy  on  the  residual 
reactants  and  low  molecular  weight 
species  associated  with  the  polymer. 
EPA  will  also  make  a  general  evaluation 
of  exposure,  given  the  information 
provided  in  the  notice.  The  Notice 
Manager  will  contact  the  submitter  if 
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there  are  errors  in  the  notice,  if  EPA 
determines  that  the  notice  is  incomplete, 
and  if  other  questions  arise  during  the 
review.  Submitters  may  submit  any 
infonnation  in  addition  to  that  required 
in  the  notice  at  any  time  during  the 
Agency's  review.  Submitters  may 
withdraw  a  limited  PMN  following 
paragraph  (m)  of  the  rule.  Submitters 
may  also  suspend  the  review  period, 
with  EPA's  consent  for  limited  periods 
of  time  but  only  during  the  extended 
review  period. 

If  serious  concerns  regarding  the 
potential  health  and  environmental 
effects  of  the  manufacture,  processing, 
use.  distribution,  or  disposal  of  the  new 
polymer  cannot  be  resolved  before  the 
end  of  the  21 -day  review  period,  EPA 
will  extend  the  review  period.  The 
manufacturer  must  submit  the  additional 
information  on  the  substance  that  is 
necessary  to  constitute  a  full  PMN  or 
withdraw  the  limited  I^4N.  EPA  will 
make  reasonable  worst  case 
assumptions  when  information  on 
exposure  and  toxicity  is  limited.  The 
Agency  will  extend  the  90-day  review 
period  under  section  5(c)  if  it  is 
considering  action  under  section  5(e)  or 
5(f). 

If  the  initial  review  period  or  any 
subsequent  review  period  expires 
without  notice  of  further  extension  from 
EPA.  manufacture  or  import  of  the  new 
substance  may  begin.  However,  the 
manufacturer  must  submit  a  notice  of 
commencement  of  manufacture  or 
import  when  manufacture  or  import 
begins  under  9  720.102  of  the  PMN  rule 
as  amended  by  the  I^4N  clarincation  (48 
FR  41132). 

9.  Inventory:  Under  the  proposal,  EPA 
would  have  added  substances  that  had 
completed  a  limited  PMN  review  to  the 
TSCA  Inventory  without  restrictions. 
Polymers  exempt  without  EPA  review 
would  not  have  been  added  to  the 
Imventory.  The  proposal  also  did  not 
contain  an  approach  for  informing  the 
public  of  the  identity  of  substances 
manufactured  under  the  exemption.  The 
final  rule  not  only  speciHes  a  21 -day 
limited  PMN  review  period  for  all 
eligible  polymers  but  also  requires  that 
all  exempt  polymers  be  listed  on  the 
Inventory  with  exclusion  criteria, 
exemption  category  restrictions,  and 
residual  monomer  and  low  molecular 
weight  species  content  limitations. 

Many  commenters  stated  that  once 
EPA  has  completed  its  review  of  an 
exempted  substance  it  should  be  placed 
on  the  Inventory  without  restriction.  To 
do  otherwise  would  require  frequent 
and  unnecessary  reporting  of  minor 
changes  in  composition. 

EPA  believes  that  it  cannot  make  its    . 
no  unreasonable  risk  Hnding  unless  it 


ensures  that  the  exempt  substance  is 
manufactured  under  the  terms  of  the 
exemption.  EPA  has  based  this  finding 
in  part  oil  its  ability  to  review  risks  of 
these  chemical  substances  during  the  21- 
day  review  period.  An  Agency 
determination  made  during  the 
expedited  review  period  that  a  polymer 
should  be  exempt  and  that  no  regulatory 
action  is  warranted  is  largely  based  on 
the  fact  that  the  polymer  meets  the 
exemption  conditions.  If  such  a  polymer 
were  added  to  the  Inventory  without 
restriction,  it  could  be  manufactured  in  a 
form  or  manner  other  than  those  which 
EPA  reviewed  and  thus  could 
potentially  present  an  increased  risk.  To 
preserve  the  integrity  of  the  no 
unreasonable  risk  finding  for  exempt 
polymers  that  complete  expedited 
review  without  the  review  period  being 
extended.  EPA  will  list  their  identities 
on  the  Inventory  with  restrictions.  The 
substance  will  be  added  to  the 
Inventory  when  EPA  receives  a  notice  of 
commencement  of  manufacture.  The 
Agency  will  list  these  substances  on  the 
Inventory  qualified  by  the  exclusion 
criteria.  In  addition,  exempt  polymers 
will  be  listed  by  monomer  and  reactant 
identity  (in  accordance  with  the 
inventory  two  percent  rule),  the 
maximum  content  of  each  residual 
monomer,  the  maximum  content  of 
molecular  weight  species  below  500  and 
below  1,000  absolute  molecular  weight, 
and  the  minimum  allowable  number- 
average  molecular,  weight  criteria,  if 
applicable.  Subsequent  manufacturers  of 
the  polymer  must  comply  with  these 
criteria,  or  a  new  limited  PMN  or  full 
PMN  must  be  submitted.  Substances  for 
which  the  expedited  review  period  is 
extended  will  be  added  to  the  Inventory 
without  restriction  when  review  is 
complete  and  a  notice  of  commencement 
of  manufacture  is  submitted,  unless  the 
Agency  has  taken  action  under  sections 
5(e)  or  5(f)-  The  extended  review  period 
will  provide  EPA  with  the  opportuntiy  to 
conduct  a  more  detailed  toxicity,  use. 
and  exposure  assessment. 

While  manufacturers  must  report  in 
the  limited  PMN  all  monomers  and  other 
reactants  used  to  manufacture  the 
polymer,  manufacturers  may  choose 
which  monomers  or  other  reactants  used 
at  two  weight  percent  or  less  should  be 
included  in  the  identity  added  to  the 
Inventory.  Following  the  Inventory 
Rules,  other  manufacturers  may 
manufacture  an  exempt  polymer  made 
from  the  reactants  listed  on  the 
Inventory  for  that  polymer  in  any 
proportion  provided  that  the  polymer 
complies  with  the  polymer  definition, 
the  exemption  category,  exclusion 
criteria,  residual  monomer  restrictions, 
and  low  molecular  weight  species 


restrictions.  A  polymer  may  also  be 
made  from  the  same  reactants  and  other 
reactants  used  at  two  percent  or  less. 
However,  regardless  of  the  proportion  of 
the  reactants  in  the  polymer  and  the; 
reactants  used  at  less  than  two  percent, 
the  polymer  must  meet  the  exclusion 
criteria,  the  category  criteria,  and 
appropriate  residual  n.-attdnt  and  luw 
molecular  weight  species  restrictions 
identified  on  the  Inventory.  Otherwise, 
the  manufacturer  must  submit  a  limited 
PMN  or  full  PMN,  as  appropriate,  before 
manufacture  may  begin.  If  a  limited 
PMN  is  submitted  for  a  polymer  listed 
under  an  exemption  category  on  the 
Inventory  which  broadens  the  deHnition 
of  that  polymer,  and  if  EPA  allows 
manufa<;lurn  or  import  to  bef>in.  I^PA 
will  revise  the  restrictions,  as 
appropriate.  If  a  manufacturer  submits  a 
full  PMN  on  a  polymer  listed  as  an 
exempt  substance  on  the  Inventory  and 
EPA  completes  review  of  the  PMN 
without  taking  action  under  sections  5(e) 
or  5(f),  the  Agency  will,  after  receiving  a 
notice  of  commencement  or 
manufacture,  replace  the  restricted 
description  of  the  exempt  substance 
with  the  unrestricted  description  in  the 
full  PMN. 

10.  Notification  of  ineligibility.  Under 
the  proposal,  EPA  would  have  the 
authority  to  determine  that  a  substance 
is  ineligible  for  exemption  if  it  failed  to 
meet  the  criteria  for  exemption  (i.e.,  the 
polymer  defmition,  the  exclusion 
criteria,  and  the  exemption  conditions). 
The  proposed  rule  established  different 
procedures  by  which  EPA  would  declare 
substances  ineligible  that  had  not  yet 
been  manufactured  under  the  exemption 
and  those  that  had  been  manufactured. 
The  Hnal  rule  has  retained  this  basic 
division,  but  the  procedures  have  been 
changed  for  the  period  after 
manufacture  because  of  other  changes 
in  the  rule. 

Several  commenters  stated  that  EPA 
should  not  have  the  authority  to 
determine  that  a  substance  is  ineligible 
after  the  limited  review  period  ends  and 
before  manufacture  begins.  The  Agency 
believes  that,  where  serious  questions 
exist  about  whether  a  substance  meets 
the  terms  of  the  exemption,  the 
questions  should  be  resolved  before 
manufacture  begins  without  elaborate 
procedures  for  obtaining  manufacturers' 
objections.  If  EPA  makes  a 
determination  that  the  substance  is 
ineligible  before  manufacture  of  the 
substance  begins,  EPA  will  notifiy  the 
manufacturer  by  telephone,  and 
subsequently,  by  certified  letter,  that  the 
substance  is  ineligible.  The 
manufacturer  has  the  option  of  (1) 
submitting  another  limited  PMN  if  he  or 
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she  makes  the  modifications  necessary 
to  resolve  eligibility  issues  and 
identifies  those  modifications  in  the 
notice,  or  (2)  complying  with  section 
5(a)(1)  of  the  Act  and  the 
Premanufacture  Notification  Rule  by 
submitting  a  full  PMN  at  least  90  days 
before  manufacturing  the  substance. 

After  the  manufacturer  submits  a 
notice  of  commencement  of  manufacture 
for  an  exempt  polymer,  EPA  will  enter 
the  substance  on  the  Inventory  by  the 
criteria  and  exclusions  of  the  rule  and 
the  molecular  weight  and  low  weight 
species  infonnation  supplied  by  the 
manufacturer.  Although  EPA  believes 
that  in  most  cases  questions  about  the 
eligibility  of  a  polymer  will  be  raised  in 
the  limited  review  period  EPA  may, 
after  manufacture  begins,  obtain 
additional  infonnation  that  calls  into 
question  the  substance's  eligibility.  This 
could  occur,  for  example,  as  a  result  of 
the  Agency's  TSCA  inspections 
program.  If  EPA  determines  that  the 
substance  actually  being  manufactured 
does  not  comply  with  the  description  on 
the  Inventory,  and  that  the  substance  is 
not  otherwise  hsted  on  the  Inventory, 
the  manufacturer  would  be  in  violation 
of  section  5(a)(1)  of  TSCA.  In  effect,  the 
company  would  be  manufacturing  the 
substance  without  having  submitted  a 
notice  on  that  substance.  As  with  any 
section  5  violation,  EPA  could  bring  an 
enforcement  action  against  the 
manufacturer  for  the  violation. 

As  in  the  proposal,  EPA  recognizes 
that  it  is  possible  for  a  manufacturer  to 
diligently  and  in  good  faith  attempt  to 
comply  with  this  exemption  and  still  be 
in  violation.  For  example,  a 
manufacturer  can  determine  that  a 
substance  meets  the  exemption  criteria 
by  relying  on  past  experience  with 
similar  substances  and  making 
reasonable  estimates.  Subsequent 
testing  of  the  substance  might  indicate 
that  it  does  not  meet  one  or  more  of  the 
criteria  which  appear  in  the  Inventory 
description.  In  the  situation  where  the 
manufacturer  has  made  a  dihgent,  good 
faith  effort  to  comply  with  the  rule  and 
EPA's  guidance,  EPA  has  concluded  that 
the  manufacturer  should  be  allowed  a 
short  (>eriod  of  time  to  submit  a  full 
PMN  under  the  PMN  rule  and  to 
continue  manufacture,  processing, 
distribution  in  commerce,  and  use 
during  the  review  of  that  PMN. 

EPA  has  retained  the  basic  approach 
of  the  proposal  for  treating 
manufacturers  whose  violations  * 

happened  in  spite  of  due  diligence  and 
good  faith  efforts  to  comply.  Similar  to 
the  proposed  rule.  EPA  will  notify  the 
manufacturer  by  telephone,  followed  by 
certified  letter,  that  the  Agency  believes 


the  substance  does  not  comply  with  the 
Inventory  description.  The  manufacturer 
will  have  the  opportunity  to  submit 
objections  to  the  determination  or  an 
explanation  of  its  diligence  and  good 
faith  in  attempting  to  comply  with  the 
rule  and  the  Inventory  description,  or 
both.  The  manufacturer  must  submit  the 
objections  or  explanation  within  15  days 
of  receiving  the  written  notiBcation. 
EPA  will  review  the  submission  and, 
within  15  days,  notify  the  manufacturer 
of  its  Rnal  determination  by  telephone 
followed  by  certified  letter. 

Under  the  final  rule,  the  manufacturer 
may  continue  commercial  activity  with 
the  new  polymer  while  EPA  makes  its 
final  determination  if  the  manufacturer 
was  manufacturing,  processing, 
distributing  in  commerce,  or  using  the 
substance  at  the  time  of  the  telephone 
notification  and  if  the  manufacturer 
submits  written  objections  or  an 
explanation.  If  the  Agency  brings  an 
enforcement  action  in  such  instances,  it 
will  not  levy  a  penalty  for  continuing 
commercial  activities  the  days  between 
the  date  of  the  first  telephone 
notiHcation  and  the  date  of  its  final 
determination.  As  with  a  substance  that 
undergoes  full  premanufacture  review, 
EPA  could  take  action  under  section  7  of 
TSCA  if  it  determined  that  continued 
commercial  activity  presented  an 
imminent  hazard  to  health  or  the 
environment. 

Manufacturers  not  engaged  in 
manufacture,  processing,  distribution  in 
commerce,  or  use  of  the  substance  at  the 
time  of  telephone  notification  may  not 
begin  manufacture  until  EPA  makes  its 
final  determination.  Many  commenters 
stated  that  this  approach  discriminates 
against  batch  manufacturers  as  opposed 
to  continuous  manufacturers.  However, 
the  Agency  believes  it  is  inappropriate 
to  allow  companies  to  resume 
commercial  activity  with  a  chemical 
substance  under  the  exemption  after 
EPA  has  initially  determined  that  the 
substance  is  in  violation  of  the  rule  and 
the  Inventory  description. 

EPA  may  bring  an  enforcement  action 
if  (a)  no  objections  or  explanations  are 
filed,  or  (b)  EPA  concludes  that  the 
substance  is  in  violation  and  the 
manufacturer  did  not  act  diligently  tmd    , 
in  good  faith  to  comply  with  the  rule  and 
the  Inventory  description. 

If  EPA  concludes  that  the 
manufacturer  has  acted  with  due 
diligence  and  in  good  faith,  the 
manufacturer  may  continue 
manufacturing,  processing,  distributing 
in  commerce,  or  using  the  substance  if  it 
submits  a  full  PMN  under  the 
Premanufacture  Notification  Rule  within 
15  days  of  the  final  notification  by  the 


Agency.  EPA  believes  that  15  days  is 
adequate  to  submit  a  full  PMN  since  the 
manufacturer  will  know  of  this 
possibility  when  EfA  notifies  it  that  the 
Agency  believes  the  substance  is 
ineligible.  If  such  a  manufacturer  were 
to  continue  to  manufacture,  process, 
distribute  in  commerce,  or  use  the  ■ 

substance  without  submitting  a  full 
PMN,  EPA  would  bring  an  enforcement 
action.  The  manufacturer  would  also  be 
in  violation  from  the  date  of  the 
Agency's  final  determination. 

In  determining  whether  a 
manufacturer  exercised  due  diligence 
and  good  faith  in  attempting  to  comply 
with  the  rule  and  the  Inventory 
description,  the  Agency  would  consider 
many  factors,  and  decisions  would  be 
made  on  a  case-by-case  basis  as  an 
exercise  of  the  Agency's  discretion.  For 
example,  a  manufacturer  would  not  be 
considered  to  have  exercised  due 
diligence  and  to  have  acted  in  good  faith 
if  it:  (1)  Failed  to  consider  information  it 
knew  concerning  process  chemistry  or 
physical/chemical  properties  in 
determining  eligibility,  (2)  deliberately 
falsified  information  in  the  limited  PMN, 
or  (3)  knowingly  altered  production 
parameters  a^er  submitting  the  limited 
PMN  so  that  the  actual  substance 
manufactured  would  not  meet  the 
Inventory  description. 

Several  commenters  stated  that  a  15- 
day  period  is  not  adequate  to  allow 
objections  to  be  filed.  However,  the 
Agency  intends  to  have  prepared 
specific  questions  about  the  substance's 
eligibility  so  that  a  manufacturer 
familiar  with  the  exemption  criteria  will 
be  able  to  respond  based  on  the 
analysis  he  or  she  has  already 
performed.  EPA  believes  that  15  days  is 
adequate  time  for  the  manufacturer  to 
submit  objections  and/or  an 
explanation  of  its  due  diligence  and 
good  faith  efforts  to  comply  with  the 
rule  and  the  Inventory  description. 

11.  Recordkeeping.  In  the  fmal  rule, 
the  Agency  modiified  the  recordkeeping 
requirements  for  limited  I^itN's  to 
include  documentation  of  information  in 
the  notice;  production  volume  during  the 
first  three  years  of  manufacture;  and  the 
date  of  conunencement  of  manufacture. 
The  Agency  agrees  with  commenters 
who  stated  that  requirements  should  be 
no  more  burdensome  than  under  the 
Premanufacture  Notification  Rule  (40 
CFR  Part  720)  and  has  modified  the  final 
exemption  requirements  to  be~censistent 
with  them. 

^  One  commenter  stated  that 
recordkeeping  requirements  are 
unnecessary  because  the  manufacturer 
certifies  compliance,  the  information 
required  is  included  in  the  exemption 
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notice,  and  the  manufacturer  could 
submit  information  to  the  Agency  upon 
request.  However,  EPA  believes  that 
recordkeeping  requirements  are  an 
essential  component  of  an  effective 
exemption  enforcement  program: 
documentation  of  information  in  the 
nptice  would  be  used  by  enforcement 
inspectors  to  determine  compliance. 
(Such  documentation'would  include 
data  or  supporting  rationale  concerning 
molecular  weight,  low  molecular  weight 
species,  and  impurities  determinations, 
the  bases  for  the  production  volume 
estimate  and  potential  uses,  etc.] 

Several  commenters  stated  that 
recordkeeping  to  demonstrate 
continuing  compliance  was  unnecessary 
and  so  burdensome  as  to  preclude  use  of 
the  exemption.  The  Agency  agrees  that 
specific  recordkeeping  provisions  that 
require  documentation  of  continuing 
compliance  may  be  overly  burdensome 
and  are  not  necessary.  However,  it  is 
the  responsibility  of  the  manufacturer  to 
ensure  that  the  exempt  polymer  being 
manufactured  complies  with  the 
Inventory  listing,  just  as  it  would  be 
when  manufacturing  any  non-exempt 
chemical  listed  on  the  Inventory.  The 
Agency  believes  that  information 
manufacturers  normally  maintain  and 
develop  for  purposes  such  as  quality 
control,  product  specification  data,  and 
product  evaluation  will  in  many  cases 
he  useful  in  determining  compliance. 
EPA  expects  that  if  conditions,  such  as 
reaction  temperature  or  sources  for 
feedstock  change,  manufacturers  will 
take  steps  to  determine  the  effect  of 
such  a  change  so  as  to  ensure  continued 
compliance  with  the  exemption.  If  EPA 
discovers  at  a  later  date  that  the 
chemical  being  manufactured  is  not 
covered  by  the  notice,  or  otherwise  not 
on  the  Inventory,  the  submitter  will  be 
in  violation  of  section  5. 

12.  Confidentiality.  The  final  rule  has 
retained  essentially  the  same  provisions 
for  confidentiality  as  the  proposed  rule 
and  the  final  premanufacture  notice  rule 
(SS  720.80,  720.85,  720.87.  and  720.90). 

The  confidentiality  provisions  in  the 
final  rule  take  into  account  various 
requirements  under  the  Act,  including 
the  need  to  provide  nonconfidential 
information  to  the  public  to  give  EPA 
information  it  needs  to  respond  to  FOIA 
requests,  and  to  allow  persons  to  assert 
claims  of  confidentiality  with  minimum 
burden.  In  determining  final 
confidentiality  provisions,  EPA  also 
considered  its  experience  with  notices 
submitted  under  section  5(a)(1)  of  TSCA. 

A  person  may  assert  a  claim  of 
confidentiality  for  any  information 
submitted  to  EPA  under  this  rule.  To  do 
so.  submitters  must  clearly  indicate  on 
the  limited  PMN  or  attached  document 


(e.g..  by  circling,  underlining,  or 
bracketing)  the  information  that  they 
wish  to  claim  as  confidential.  Only  the 
information  claimed  as  confidential 
should  be  identified  as  confidential.  A 
submitter  should  not  simply  stamp 
"confidential"  on  the  page  which 
contains  a  piece  of  confidential 
information. 

The  final  nde  requires  that  submitters 
provide  a  sanitized  copy  of  the  limited 
PMN  in  which  all  confidential 
information  has  been  deleted.  This 
requirement  is  especially  essential  for 
this  exemption  rule  given  the  limited 
period  of  EPA  reveiw.  The  final  rule 
requires  companies  to  develop  generic 
descriptions  if  they  claim  chemical 
identity  and  use  information 
confidential.  The  generic  name  and  use 
information  will  be  published  in  the 
Federal  Register  notice  of  receipt  of  the 
limited  PMN.  (See  II.B.6.  of  this 
preamble.)  The  generic  chemical  identity 
will  be  published  in  an  appendix  to  the 
TSCA  Inventory.  In  some  cases, 
companies  may  develop  a  generic  name 
that  EPA  believes  is  more  generic  than 
necessary  to  protect  confidential 
chemical  identity.  In  this  case,  EPA  will 
propose  to  the  submitter  a  more  specific 
name.  If  that  name  is  unacceptable,  the 
submitter  must  explain  why  EPA's  name 
is  not  sufficiently  generic  to  protect 
confidential  chemical  identity  and 
propose  an  alternative.  EPA  will  publish 
the  submitter's  alternative  name  if  it  is 
acceptable.  Otherwise.  EPA  will  put  the 
generic  name  it  devises  on  the  Inventory 
Appendix.  30  days  after  giving  notice  to 
the  submitter. 

13.  Enforcement.  Several  commenters 
stated  that  EPA  should  establish  an 
exemption  audit  program.  The 
exemption  for  polymers  does  not  require 
a  report  such  as  the  qualified  expert's 
report  required  by  the  site-limited 
intermediate  and  low  volume 
exemption.  Review  of  the  performance 
of  the  qualified  expert  was  the  main 
reason  for  establishing  an  audit  program 
for  the  site-limited  intermediate  and  low 
volume  exemption.  Therefore,  EPA 
believes  that  an  adequate  enforcement 
program  will  preclude  the  need  for  a 
special  audit  program  for  this 
exemption.  EPA  intends  to  periodically 
inspect  all  companies  which  have  made 
TSCA  section  5  submissions,  including 
exemptions.  Those  submitters  with 
violations  may  be  inspected  more 
frequently. 

To  determine  compliance  with  the 
exemption,  the  EPA  inspector  will  focus 
on  the  information  in  the  exemption 
notice  and  limited  PMN  and  whether  the 
substance  actually  produced  is 
consistent  with  the  Inventory 
description.  For  example,  he  or  she  may 


examine  the  techniques  used  to 
determine  or  estimate  molecular  weigfit 
or  may  review  reaction  materials  used 
to  ensure  compliance  with  the 
exemption  exclusion  categories.  If  the 
initial  inspection  reveals  a  violation  or 
significant  questions  about  compliance, 
a  follow-up  investigation  may  be 
conducted.  This  may  involve  compliance 
monitoring  for  all  exempt  chemicals 
manufactured  at  the  manufacturer's 
sites  and  interviews  with  employees. 

III.  Regulatory  Analysis 

To  support  the  August  4, 1962 
'  proposal.  EPA  prepared  a  risk 
assessment  of  polymers  and  an 
economic  analysis  of  the  various 
alternatives  considered.  These 
alternatives  are  summarized  in  unit  I.C. 
of  this  preamble.  After  reviewing  public 
comments  on  the  risk  assessment  and 
the  economic  analysis,  EPA  revised 
these  documents,  modifying  them  where 
necessary  to  reflect  changes  in  the  final 
rule.  The  final  documents  are  available 
in  the  public  record  of  this  rulemaking. 
The  documents  are  summarized  briefly 
below.  This  section  also  explains  the 
basis  for  the  Agency's  finding  that  the 
manufacture,  processing,  use, 
distribution,  and  disposal  of  the 
polymers  manufactured  under  the 
exemption  will  not  present  an 
unreasonable  risk. 

A.  Summary  of  Risk  Assessment 

1.  Introduction.  The  Agency  originally 
considered  an  exemption  rule  for 
polymers  because  it  is  generally  agreed 
within  the  Agency  and  the  scientific 
community  that  many  of  these 
substances  are  of  low  concern  due  to 
their  lack  of  reactivity  and  their 
molecular  size.  The  hazard  analysis  for 
this  rule  provides  the  evaluation  of 
information  relevant  to  the  Agency's 
conclusions  that:  (1)  Polymers  eligible 
for  this  exemption  are  generally  of  low 
concern,  (2)  sufficient  uncertainty  exists 
about  this  conclusion  to  warrant  a 
limited  Agency  review  of  all  exempt 
polymers,  (3)  sufficient  information 
exists  on  the  potential  toxicity  of  several 
classes  of  polymers  to  warrant  their 
exclusion  from  the  exemption,  and  (4) 
certain  additional  polyesters  of  number- 
average  molecxilar  weight  below  1000 
can  be  exempt. 

2.  Approach  to  risk  analyaia.  The  first 
step  the  Agency  took  to  confirm  the 
assumption  of  the  low  risk  of  polymers 
was  to  identify  and  characterize  the 
hazards  associated  with  them.  A 
relatively  extensive  literature  search  for 
information  on  the  toxicity  of  major 
types  of  existing  polymers  revealed  that 
such  data  is  very  limited.  Review  of  the 
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available  data  did  not  allow  clear 
identification  or  characterization  of 
hazards  (or  lack  thereof)  for  existing 
polymers. 

Because  EPA  could  not  make  a  finding 
of  low  concern  for  polymers  based  on 
knowledge  of  their  hazard  potential,  the 
Agency  attempted  to  confirm  that 
certain  polymers  would  be  of  low 
concern  for  risk  because  of  their 
molecular  weight.  The  selection  of 
molecular  weight  as  a  risk-limiting 
criteria  rests  on  two  well-known  and 
accepted  principles  of  toxicology.  The 
first  principle  states  that  in  general,  in 
order  to  cause  an  adverse  health  or 
ecological  effect,  other  than  direct 
contact  effects,  a  chemical  must  first  be 
absorbed  by  an  organism.  The  second 
states  that  absorption  of  a  chemical 
generally  decreases  with  increasing 
molecular  weight  (size).  Based  on  these 
two  principles,  the  Agency  reasoned 
that  potential  risks  should  generally  be 
expected  to  decrease  with  increasing 
molecular  weight. 

3.  Molecular  weight  as  a  determinant 
of  risk.  In  its  anaslysis  of  the  use  of 
molecular  weight  as  a  determinant  of 
the  risks  associated  with  polymers,  the 
Agency  evaluated  the  relationship 
between  toxicity  and  absorption  and 
between  absorption  and  molecular 
weight.  It  also  considered  the  factors 
measured  by  the  average  molecular 
weight  of  polymers  and  the  molecular 
weight  limit  above  which  absorption 
generally  is  not  expected  to  occur. 

a.  Toxicity /absorption.  For  a  chemical 
to  elicit  a  toxic  response  within  an 
organism,  it  must  come  into  direct 
contact  with  the  biological  cells  fi-om 
which  it  ehcits  the  response.  Because  all 
organisms  are  encased  in  protective 
membranes,  a  chemical  must  usually 
penetrate  these  membranes  and  be 
translocated  to  various  parts  of  the 
organism  to  gain  access  to  its  target 
sites.  Therefore,  it  can  be  reasoned  that 
if  a  chemical  cannot  penetrate  the 
protective  membranes  to  gain  access  to 
a  target  site,  it  usually  cannot  elicit  a 
response  in  the  organism  no  matter 
what  inherent  potential  it  may  have  to 
do  80.  It  can  be  further  reasoned  that  if  a 
chemical  cannot  elicit  a  response,  it  will 
generally  not  present  a  risk. 

b.  Absorption /molecular  weight.  The 
key  factors  which  appear  to  determine 
absorbability  of  a  chemical  by  an 
organism  are  its  molecular  weight  and 
its  lipophilicity.  These  are  considered 
key  factors  because  current  evidence 
indicates  that  any  chemical  that 
penetrates  a  membrane  does  so  by  one 
or  more  of  three  possible  mechanisms: 
(1]  Passive  diffusion  through  the  spaces 
and  pores  of  the  membrane  (dependent 
on  molecular  wei^t/size)  or  by 


dissolving  in  the  lipoid  material  of  the 
membrane  (dependent  on  lipophilicity); 
(2)  filtration  through  the  spaces  and 
pores  in  the  membrane  (dependent  on 
molecular  weight/size):  and  (3) 
specialized  transport  through  systems 
which  carry  water-soluble  substances 
across  membranes  by  a  lipid-soluble 
"carrier"  molecule.  As  can  be  observed, 
the  ability  of  a  chemical  to  penetrate  a 
membrane  is  dependent  on  its  molecular 
weight/size.  From  this,  the  Agency 
reasoned  that  by  increasing  the 
molecular  weight/size  of  a  chemical,  its 
absorption  by  an  organism  will 
generally  be  expected  to  decrease. 

c.  The  use  of  average  molecular 
weight.  Analysis  of  absorption  potential 
is  usually  made  in  terms  of  a  single 
molecule  of  a  given  weight.  However, 
polymers  do  not  generally  consist 
exclusively  of  molecules  of  one  specific 
molecular  weight.  They  are  usuaUy 
composed  of  homologous  molecules 
spanning  a  range  of  molecxilar  weights. 
As  a  result,  the  molecular  weight  of 
polymers  can  be  best  characterized  by: 

(1)  An  average  of  the  weight  of  the 
molecules  making  up  the  polymer,  and 

(2)  a  measure  of  the  distribution  of 
weights,  which  is  called  polydispersity. 

As  polydispersity  decreases  in  a 
polymer  of  a  given  average  molecular 
weight,  the  distribution  of  molecular 
weights  narrows,  so  that  the  amount  of 
low  molecular  weight  species  in  the 
polymer  decreases.  EPA  has  observed  in 
the  PMN  data  base  that  as  molecular 
weight  increases,  polydispersity 
decreases.  This  indicates  that  as 
molecular  weight  increases,  the 
importance  of  polydispersity  as  a 
parameter  in  characterizing  polymer 
absorbability  decreases.  Although  the 
amount  of  low  molecular  weight  species 
may  in  some  circumstances  be 
significant.  EPA  believes  that  the 
average  molecular  weight  of  a  polymer 
is  a  reasonable  parameter  to  use  when 
assessing  the  potential  for  absorbability. 
The  Agency  has  chosen  to  use  the 
number-average  molecular  weight  of 
polymers  for  its  assessment  because  the 
number-average  is  more  sensitive  than 
other  measures  of  average  weight  to  the 
amount  of  low  molecular  weight  species 
in  the  polymer. 

d.  The  choice  of  a  molecular  weight 
criterion.  Because  of  limited  data, 
known  exceptions  to  the  principle  that 
as  molecular  weight  increases 
absorption  decreases,  and  the 
polydispersity  of  polymeric  substances, 
it  is  not  possible  to  identify  any  single 
molecular  weight  limit  above  which  no 
absorption  will  take  place.  However, 
available  data  on  the  relationship 
between  absorbability  and  molecular 
weight  does  suggest  that  substances 


with  molecular  weights  greater  than  400 
are  generally  not  readily  absorbed 
through  the  intact  skin  and  that 
substances  with  molecular  weights 
greater  than  1.000  are  generally  not 
readily  absorbed  through  the  intact 
gastrointestinal  (GI)  tract.  The 
relationship  between  absorption  through 
the  GI  tract  and  molecular  weight  of 
somewhat  more  tenuous  than  it  is  for 
dermal  absorption  because  other 
factors,  such  as  active  transport  and 
metabolism,  may  play  a  key  role  in 
affecting  absorption  from  the  GI  tract 
Based  on  the  above  data,  the  Agency 
believes  that  except  for  polymers  that 
contain  significant  quantities  of  low 
molecular  weight  substances,  polymers 
.  will  generally  not  be  absorbed  through 
the  skin  or  GI  tract  to  a  significant 
extent. 

4.  Limitations  to  approach.  The 
Agency  recognizes  that  there  are 
limitations  to  the  general  rule  that  high 
molecular  weight  substances  will  not  be 
readily  absorbed  and  therefore,  will  be 
of  low  concern.  First,  there  are 
exceptions  to  the  rule,  and  second,  there 
may  be  potential  toxicity  due  to  toxic 
residual  feedstocks  or  to  formation  of 
particulates. 

a.  Exceptions.  There  are  known 
exceptions  to  the  general  principle  that 
increasing  molecular  weight  decreases 
absorbability.  For  example,  high 
molecular  polyester  diamines  are  able  to 
penetrate  skin.  Bovine  serum  albumin 
and  bovine  milk  xanthine  oxidase  can 
be  taken  up  by  the  GI  tract.  Possible 
explanations  for  these  exceptions  are 
that:  (1)  A  polymer  may  cause  irritation 
sufficient  to  disrupt  the  integrity  of  the 
membrane;  (2)  it  may  have  unique 
physicochemical  properties  which 
enable  it  to  be  absorbed;  or  (3)  it  may 
have  an  appropriate  steric  configuration 
which  enables  it  to  be  transported  on 
one  of  the  specialized  transport  systems. 

b.  Residual  feedstocks.  In  some  cases 
there  may  be  a  substantial  amoimt  of 
residual  starting  material  in  the  final 
polymeric  substance.  These  reactants 
are  typically  low  molecular  weight  (i.e., 
absorbable),  reactive  substances.  To  the 
extent  that  reactivity  combined  with 
absorbability  suggests  potential 
hazards,  the  presence  of  residual 
reactants  may  present  risk  not 
addressed  by  risk  analysis  based  on 
molecular  weight.  The  Agency  prepared 
a  quantitative  risk  estimate  for  several 
residual  monomers  in  different  exposure 
scenarios.  The  risk  estimates  indicate 
that  under  certain  conditions  there  may 
be  potential  for  significant  risk  due  to 
residual  monomers. 

c.  Particulates.  Another  potential 
source  of  toxicity  not  covered  by  the 
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molecular  weight  ai^iroach  is  toxicity 
due  to  particulates.  Some  polymers  may 
be  in  particulate  form  and  as  a  result 
may  upon  inhalation  present  potential 
health  risks  due  to  development  fibrosis 
of  the  lung  or  other  pulmonary  effects. 
Although  the  Agency's  PMN  review 
experience  has  demonstrated  that 
exposure  to  polymer  particulates  is 
generaUy  limited  and  therefore  expected 
to  be  of  low  concern,  there  is  still  the 
potential  for  this  hazard  to  occur. 

d.  Oil-soluble  polymers.  The 
molecular  weight  approach  does  not 
address  some  factors  which  may  alter  a 
polymer's  typical  potential  to  be 
absorbed.  In  particular,  it  does  not 
address  the  fact  that  polymers  could 
come  in  contact  with  oils  which  could 
extract  both  polymer  molecules  and 
residual  materials  which,  if  lipophilic 
could  be  absorbed  and  bioaccumulate. 
Although  few  significant  risk  concerns 
in  PMN  review  have  resulted  from  the 
oil  solubihty  of  polymers,  the  potential 
for  absorption  and  biomagnification 
does  exist. 

e.  Pyrolysis  products  of  polymers. 
Finally,  the  molecular  weight  approach 
does  not  address  the  potential  toxicity 
of  pyrolysis  and  combustion  products  of 
poljmiers.  Polymers,  like  other 
substances,  decompose  in  the  presence 
of  heat,  releasing  byproducts  that,  with 
significant  exposure,  may  produce 
significant  risk.  Such  decomposition  is 
generaDy  associated  with  accidental 
occurrences  (e^..  fires]  or  process 
errors.  (e.g.  thermal  degradation  of  a 
polymer  due  to  excessive  molding 
temperatures).  Because  pyrolysis  and 
combustion  products  from  polymers 
have  not  been  well  characterized  and 
may  vary  with  temperature  and 
conditions,  the  Agency  believes  that 
these  risks  cannot  generally  be 
addressed  within  the  scope  of  a  broad 
exemption  rule. 

f.  Conclusion.  Based  on  the  above 
analysis,  the  Agency  believes  that 
although  exempt  polymers  are  generally 
of  low  concern,  there  may  be  specific 
instances  of  concern,  and  therefore  it  is 
appropriate  that  all  exempt  polymers 
undergo  a  limited  Agency  review.  Such 
a  review  is  necessary  for  EPA  to  make 
the  no  unreasonable  risk  finding.  This 
review  allows  the  Agency  to  determine 
if  any  of  the  above  concerns  nlight  apply 
to  a  given  polymer.  If  these  concerns  do 
apply,  the  polymer  should  not  be  exempt 
from  a  more  detailed  EPA  review. 

5.  Exclusions.  Several  classes  of 
polymers  have  been  excluded  on  the 
basis  of  information  that  suggests 
potential  risk.  The  classes  are  cationic 
polymers,  polymers  manufactured  from 
reactants  containing  halogen  or  cyano 


groups,  and  polymers  containing  certain 
reactive  functional  groups. 

a.  Cationic  polymers.  Review  of  data 
on  polymers  submitted  under  the  PN4N 
program  revealed  that  certain  cationic 
polymers,  such  as  polyamines,  are  likely 
to  be  toxic  to  aquatic  organisms  even 
when  their  molecular  weight  is  greater 
than  lOOOO. 

b.  Polymers  containing  halogen  or 
cyano  groups.  There  is  sufficient 
concern  regarding  the  toxicities  of 
certain  low  molecular  weight 
halogenated  and  cyanated  monomers 
(e.g.,  vinyl  bromide,  vinyl  chloride,  and 
acrylonitrile)  for  the  Agency  to  be 
unable  to  make  a  general  finding  of  low 
risk  for  polymers  made  from  such 
reactants. 

c.  Polymers  containing  reactive 
functional  groups.  Certain  polymers 
containing  reactive  functional  groups 
are  intended  to  undergo  further  reaction 
to  produce  high  molecular  weight 
polymers.  Because  many  of  these  groups 
are  capable  of  reacting  with  tissues  or 
other  chemical  constituents  of  living 
organisms,  polymers  containing  such 
groups  may  be  biologically  active. 
Absorption  of  polymers  with  reactive 
groups  is  also  plausible  since  reactive 
groups  often  cause  sufficient  irritation  to 
disrupt  normal  cell  membrane  barriers 
and  facilitate  penetration.  Because  of 
the  possibility  of  both  absorption  and 
reactivity  with  biological  cells,  polymers 
with  reactive  functional  groups  may  be 
toxic. 

For  these  reasons,  the  Agency 
believes  that  there  is  sufficient  concern 
about  the  hazard  potential  of  these  three 
classes  of  polymers  to  exclude  them 
from  the  exemption. 

6.  Polyesters.  The  polyester 
exemption,  unlike  the  rest  of  the  general 
polymer  exemption,  does  not  impose  a 
minimum  number-average  molecular 
weight  as  a  criterion  for  eligibility.  The 
potential  toxicity  of  residual  reactants 
was  addressed  by  limiting  the  reactants 
from  whidi  polyesters  can  be  made 
under  the  exemption.  A  list  of  reactants 
that  are  commonly  used  in  the 
manufacture  of  polyesters  was 
evaluated  for  their  potential  toxicity. 
The  evaluation  was  conducted  by  a 
panel  of  senior  Agency  scientists,  who 
relied  upon  available  scientific 
literature,  information  from  other 
Federal  agencies,  knowledge  of 
structure-activity  principles,  and  general 
experience  in  identification  and 
evaluation  of  hazardous  substances. 
(This  is  the  major  hazard  identification 
step  in  the  normal  PMN  review  process.) 
Under  the  exemption,  polyesters  may  be 
made  only  from  those  reactants 
identified  as  presenting  low  concern  in 


this  review.  These  reactants  are 
identified  in  §  723.250(e)(2)  of  the  rule. 

7.  Risk  under  exemption  conditions. 
There  are  several  factors  about 
polymers  and  the  proposed  exemption 
that  reduce  risks  to  human  health  and 
the  environment  presented  by  exempt 
polymers. 

Many  polymers  are  relatively 
unreactive  and  stable  when  compared  to 
most  other  chemical  substances.  As  a 
polymer's  molecular  weight  increases, 
its  potential  to  cause  adverse  health  or 
ecological  effects  is  generally  reduced. 
This  occurs  because  an  increase  in 
molecular  weight  generally  reduces  the 
rate  of  poljTner  absorption  by  biological 
systems.  The  Agency  believes  that  these 
inherent  properties  of  polymers,  when 
combined  with  the  provisions  of  this 
exemption,  will  significantly  reduce  the 
potential  risks  to  human  health  and  the 
environment  that  exempt  polymers  may 
present. 

Under  the  exemption  there  are  three 
main  elements  that  will  reduce  risks:  (1) 
The  exemption  criteria.  (2)  the  expedited 
PMN  and  review  provisions,  and  (3)  the 
exclusion  categories. 

First,  the  exemption  criteria  will  limit 
risk.  Only  polyesters  manufactured  from 
a  list  of  low  concern  monomers  are 
eligible  for  exemption  without  meeting 
the  minimum  number-average  molecular 
weight  criterion.  Other  polymers  with  a 
number-average  molecular  weight  over 
1.000  (if  not  otherwise  excluded)  would 
be  exempt.  EPA  believes  that  this 
minimum  number-average  molecular 
weight,  when  combined  with  the 
exclusion  categories  and  expedited 
review,  sufficiently  narrows  potential 
risk  concerns. 

Second,  certain  polymers  which  may 
present  significant  risks  or  for  which 
little  is  known  about  risk  would  be 
excluded  from  eligibility.  For  instance, 
polymers  made  from  reactants  that 
contain  halogens  or  cyano  groups  would 
be  excluded  as  a  result  of  concerns  for 
unreacted  residuals.  Polymers  designed 
or  reasonably  anticipated  to  degrade  or 
depolymerize  would  be  excluded 
because  EPA  has  limited  review 
experience  with  such  polymers.  Cationic 
polymers,  some  of  which  are  believed  to 
present  significant  aquatic  risks,  are 
excluded.  Other  exclusions  would 
similarly  eliminate  categories  of 
polymers  for  which  the  Agency  caiuiot 
make  the  finding  of  no  unreasonable 
risk.  Polymers  that  are  not  excluded 
must  then  meet  the  exemption  criteria  to 
be  exempt. 

Third,  no  polymers  can  be 
manufactured  under  this  exemption         < 
without  submission  of  a  hmited  PMN  to 
EPA  at  least  21  days  prior  to 
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manufacture.  The  Agency. believes  that, 
with  the  above  exemption  exclusions 
and  criteria,  EPA  will  be  able  within  the 
21-day  period  to  identify  problematic 
substances  requiring  more  extended 
review.  If  significant  risk  issues  are 
raised,  the  Agency  may  extend  the 
review  period  and  may  exercise  its 
authority  under  sections  5(e]  and  5(f). 

EPA  believes  that  the  exemption 
exclusions,  conditions,  and  notice  and 
review  procedures  will  reduce  potential 
risks  by  excluding  certain  polymers  for 
which  the  Agency  has  limited  review 
experience  and  some  polymers  which 
may  often  have  hazard  concerns,  and  by 
providing  the  Agency  an  opportunity  to 
review  all  polymers  prior  to 
manufacture.  In  addition,  the  Agency 
believes  that  there  will  be  no  increase  in 
potential  risks  beyond  what  would  have 
occurred  if  a  full  PMN  review  was 
conducted.  Polymers  that  are  eligible  for 
this  exemption  are  usually  identified  as 
having  low  risk  potential  early  in  PMN 
review  and  consequently  are  dropped 
from  consideration  before  the  2l8t  day 
of  the  review  period. 

B.  Summary  of  Economic  Analysis 

1.  Introduction.  To  perform  the 
economic  analysis  of  the  polymer 
exemption,  the  Agency  created  a  data 
base  from  a  sample  of  about  500 
polymer  PMN's  submitted  in  1980  and 
1981.  This  data  base  provides  an 
overview  of  the  Agency's  recent 
experience  with  the  PMN  program.  The 
Agency  analyzed  the  PMN's  in  this  data 
base  to  determine  the  types  of  polymers 
being  submitted  for  review,  their 
projected  production  volumes,  their 
intended  uses,  and  in  some  cases  their 
potential  toxicity.  This  information  was 
used  to  estimate  the  number  of  new 
chemicals  that  would  likely  be  eligible 
for  an  exemption. 

The  Agency  also  reviewed  the  current 
cost  of  PMN  requirements  for 
manufacturers  of  new  polymers;  it 
estimated  the  direct  relief  to  industry, 
refiected  in  decreased  reporting  costs 
and  decreased  time  in  bringing  a  new 
chemical  to  the  market,  that  would 
result  from  different  exemption 
alternatives;  and  it  estimated  direct 
savings  to  EPA  resulting  from  decreased 
PMN  review  costs.  These  figures  were 
used  to  derive  quantitative  estimates  of 
benefits. 

In  assessing  benefits,  EPA  also 
considered  nonquantifiable  benefits, 
such  as  the  potential  for  increase  in 
chemical  innovation  due  to  the 
promulgation  of  a  polymer  exemption. 
Although  the  Agency  could  not  attach 
specific  figures  to  these  benefits,  they 
may  be  substantial.  EPA's  analysis  of 
the  impact  on  industry  of  its  proposed 


PMN  rules  suggests  that  the 
nonquantifiable  costs  of  the  program 
may  be  greater  than  quantifiable  costs. 
By  extension,  it  appears  reasonable  to 
assume  that  the  nonquantifiable  benefits 
of  an  exemption  may  be  greater  than 
those  that  can  be  quantified. 

The  complete  economic  analyses  can 
be  found  in  the  economic  support 
document  in  the  public  file  for  this 
rulemaking. 

2.  Current  impact  on  PMN  program. 
As  a  baseline  for  its  economic  analysis, 
EPA  estimated  the  annual  direct  costs  of 
submitting  PMN's  on  polymers.  A 
review  of  the  sample  of  500  polymer 
PMN's  indicates  that  about  49  percent  of 
all  PMN's  submitted  are  for  polymers. 
Using  the  current  direct  PMN  reporting 
costs  of  $1,300  to  $7,500  per  PMN.  EPA 
estimated  the  annual  direct  reporting 
costs  for  polymers  to  be  between  $.64 
and  $3.7  million.  Besides  these  direct 
filing  costs,  industry  is  also  faced  v\rith 
additional  costs  from  the  TSCA-imposed 
90-day  PMN  review  period  (delay  costs), 
from  having  to  establish  confidential 
business  information  claims,  and  from 
uncertainty  as  to  whether  EPA  will  take 
regulatory  action.  Considering  all 
current  PMN  reporting  costs,  the  annual 
reporting  costs  to  submitters  of  polymer 
PMN's  are  estimated  to  be  between  $1.8 
and  $4.9  million. 

3.  Benefits  of  the  exemption.  The 
Agency  estimated  the  number  of  new 
chemical  substances  that  would  be 
eligible  for  the  exemption.  From  this 
base,  EPA  then  calculated  the  annual 
net  benefits  of  the  exemption.  These 
benefits  include  the  indirect  savings 
from  the  reduction  of  the  90-day  delay. 
The  costs  of  having  to  submit  limited 
PMN's  and  the  cost  of  the  delay 
associated  with  expedited  review  are 
subtracted  from  the  gross  savings  to 
obtain  the  net  savings  to  industry.  The 
polymer  exemption  would  make  about 
216  substances  eligible  for  limited 
reviews  per  year.  However,  we  expect 
that  some  firms  would  continue  to 
submit  PMN's  for  all  new  polymers 
while  others  would  take  advantage  of 
the  exemption  for  only  a  portion  of  the^, 
new  polymers  they  develop.  The 
polymer  exemption  would  thus  result  in 
the  filing  of  about  85  to  216  limited 


qualitatively.  Chief  among  these  are  the 
benefits  of  rieduced  uncertainty  and  of 
increased  innovation  for  manufacturers 
of  new  chemical  substances.  The 
reduction  in  the  length  of  the  review 
period  (from  90  to  21  days)  would  reduce 
the  period  of  uncertainty  about  the 
outcome  of  EPA's  review  of  the  notice 
(whether  the  chemical  would  be 
manufactured,  when,  and  under  what 
restrictions,  if  any,  etc.).  Also,  by 
reducing  direct  PMN  filing  costs  and 
delay  costs,  the  exemption  will 
encourage  chemical  innovation.  These 
reductions  will  mean  that  chemicals 
which  formerly  were  not  profitable  to 
introduce  woiUd  now  be  acceptable 
investments.  The  net  value  of  this 
additional  innovation  would  constitute 
additional  benefits,  both  to  the  chemical 
industry  and  to  society. 

C.  Finding  of  No  Unreasonable  Risk 

1.  Statutory  background.  Under 
section  5(h)(4)  of  TSCA.  EPA  U 
authorized  to  exempt  the  manufacturer 
of  any  new  chemical  substance  &t)m  all 
or  part  of  the  requirements  of  section  5  if 
EPA  determines  that  the  manufacture, 
processing,  distribution  in  commerce, 
use.  and  disposal  of  the  substance  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment 
Section  26(c)  TSCA  provides  that  any 
action  authorized  under  TSCA  for  an 
individual  chemical  substance  may  be 
taken  for  a  category  of  such  substances. 

The  term  "unreasonable  risk"  is  not 
defined  in  TSCA.  The  legislative  history 
indicates  that  determination  of  whether 
a  risk  is  unreasonable  requires  a 
balancing  of  the  probability  and  severity 
of  harm  from  the  substance  or  category 
of  substances  against  the  costs  of  the 
regulatory  action  to  society.  Because 
EPA's  determination  of  the 
reasonableness  of  risk  involves  a 
consideration  of  factors  such  as 
environmental  effects,  use  patterns,  and 
market  potential  which  are  frequently 
difficult  to  define  and  quantify  precisely, 
EPA  must  rely  not  only  on  the  available 
data  but  also  its  professional  judgment. 
Congress  recognized  that  the 
implementation  of  the  unreasonable  risk 
standard  "will  vary  depending  on  the 


PMN's  per  yean  net  benefits  to  industry       "Pf  cific  regulatory  authority  whichthe 
would  therefore  be  between  $0,165  and  "^  Admmistrator  seeks  to  exercise 


$1.65  million  per  year.  However,  the 
Agency  will  expend  approximately  the 
same  resources  reviewing  limited 
polymer  PMN's  as  it  now  expands 
reviewing  polymer  PMN's;  any  savings  . 
in  EPA  resources  due  to  the  exemption 
are  expected  to  be  negligible.  , 

In  addition  to  the  benefits  which  EPA 
has  quantified,  there  are  certain  benefit^ 
which  the  Agency  has  examined 


[Legis. 
Hist,  at  422) 
Jkk  2.  EPA  '8  approach  to  making  the  no 
iT"  unreasonable  risk  finding.  To  determine 
'^    whether  the  category  of  substances 
manufactured  under  the  exemption 
presents  an  unreasonable  risk,  the 
Agency  should  consider  not  only  the 
inherent  risks  presented  by  the  overall 
category  of  polymers,  but  also  the  extent 
to  which  specific  exclusions  or 
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adjostmcnts  of  the  overall  category 
definition  have  mitigated  such  potential 
risks.  EPA  must  then  analyze  the  effect 
on  risk  of  any  further  conditions 
imposed  on  the  exemption.  For  example, 
manufacturers  who  intend  to  use  the 
exemption  must  submit  a  PMN 
containing  only  limited  information, 
which  may  afliect  the  Agency's  abiHty  to 
identify  risk.  Becatne  the  effect  of  the 
exemption  is  to  modify  general  PMN 
requirements.  EPA  should  also  compare 
the  absolute  risk  posed  by  the 
exemption  with  the  risks  which  would 
have  resulted  from  the  same  substances 
if  the  substances  had  been  subject  to  full 
notice  snbmission  requirements  and 
minimum  90-day  EPA  review  period. 

Congress  did  not  intend  the  section  5 
review  process  to  eliminate  entirely  all 
risk  resulting  from  manufacture, 
processing  distribution  in  commerce, 
use.  and  disposal  or  new  chemical 
substances,  nor  is  it  possible  to  do  so. 
While  section  5  gives  EPA  the 
opportunity  to  review  all  new  chemical 
substances,  the  Agency  is  authorized  to 
ban  such  substances  or  otherwise 
control  against  risks  only  when  it  can 
show  the  substances  will  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  (section  5(f)  of  TSCA) 
or  when  there  is  insufficient  information 
to  evaluate  the  risks  and  EPA  finds 
either  that  the  manufacture,  processing, 
distribution  in  commerce,  use,  or 
disposal  may  present  an  unreasonable 
risk  or  that  the  substance  will  be 
produced  in  substantial  quantities  and 
will  be  released  in  substantial  amounts 
or  will  result  in  significant  or  substantial 
human  exposure  (section  5(e)  of  TSCA). 
To  the  extent  that  certain  risks 
presented  by  members  of  a  category  of 
substances  would  not  have  been 
regulated  by  EPA  during  a  full  PMN 
review,  based  on  EPA's  maximum 
exercise  of  its  section  5  authorities,  such 
risks  could  not  be  considered  to  be  risks 
posed  by  an  exemption  rule. 

There  are  two  methods  of  calculating 
the  benefits  of  the  exemption  which 
should  be  weighed  in  determining 
whether  exempt  substances  will  present 
an  **unrea8onable"  risk.  First.  CPA  can 
consider  the  beneHts  in  a  manner 
analogous  to  the  way  it  would  consider 
them  if  the  Agency  were  evaluating  a 
particular  member  of  the  category 
during  the  full  PMN  period.  Under  this 
approach  the  evaluation  would  focus  on 
the  benefits  of  the  chemicals  to  society, 
and  the  extent  to  which  any  regulation 
of  the  substances  necessary  to  address 
remaining  risk  concerns  would  reduce  or 
eliminate  such  benefits.  The  basis  for 
considering  this  type  of  benefits 
information  is  that  Congress  arguably 


did  not  intend  to  exempt  from  PMN 
requirements  any  substances  which 
were  Hkely  to  have  been  subject  to 
control  under  section  5(e)  or  5(f).  EPA 
thus  would  not  consider  the  reduced 
burden  of  the  PMN  or  other  benefits  of 
reducing  PMN  requirements,  because 
these  costs  would  not  be  considered  in 
making  a  regulatory  decision  on  a  PMN 
substance.  One  problem  with  focusing 
on  the  benefits  of  the  substances  in  the 
category  is  that,  while  section  5(h)(4) 
clearly  contemplates  granting 
exemptions  by  category,  it  is  difficult  or 
impossible  to  predict  accurately  the 
nature  of  those  benefits. 

Under  the  second  approach.  EPA 
could  consider  benefits  beyond  those 
considered  in  an  actual  PMN  review.  As 
discussed  in  the  proposed  rule,  a 
•broader  consideration  of  benefits  would 
analyze,  in  addition  to  the  benefits  of 
the  substances  themselves,  the 
reduction  in  the  costs  to  society  imposed 
by  the  full  PMN  requirements.  There  are 
strong  arguments  for  taking  such  an 
approach  in  making  a  no  unreasonable 
risk  finding  in  the  context  of  a  5(h)(4) 
exemption.  The  legislative  history 
indicates  that  EPA's  unreasonable  risk 
consideration  should  include  effects  on 
society  beyond  the  benefits  of  a 
substance.  In  addition,  unlike  the  review 
of  an  individual  PMN.  the  costs  <rf 
PMN's  for  substances  which  would  be 
addressed  by  this  exemption  have  not 
already  been  paid.  Such  direct  costs 
would  include  the  cost  of  preparing  and 
submitting  the  PMN,  and  the  cost  of  the 
delay  in  the  introduction  of  the  benefits 
of  a  new  chemical.  In  addition, 
economic  analyses  have  indicated  that 
reporting  and  delay  costs  may 
discourage  the  introduction  of  new 
chemicals.  While  elimination  of  these 
costs  would  not  be  a  benefit  that  EPA 
would  take  into  account  in  making  an 
individual  control  decision  on  a  new 
substance,  they  are  real  effects  on 
society  which  result  from  EPA's  exercise 
of  its  exemption  authority  and  are  thus 
appropriately  considered  in  a  section 
5(h)(4)  unreasonable  risk  finding  for  a 
category  of  substances. 

3.  Application  of  no  unreasonable  risk 
factors.  Following  is  an  explanation  of 
EPA's  consideration  of  the  factors 
relevant  to  the  finding  of  no 
unreasonable  risk. 

a.  Risks  associated  with  exempt 
polymers.  As  discussed  in  Unit  III.  A  of 
the  preamble,  there  are  several 
characteristics  about  polymers  as  a 
category  of  substances  and  several 
elements  of  the  proposed  exemption  that 
would  significantly  limit  the  risks  to 
human  health  and  the  environment  that 
exempt  polymers  may  present.  First. 


polymers  are  relatively  unreactive  and 
stable  compared  to  other  chemical 
substances  and  tjTjically  are  not  readily 
absorbed.  These  properties  generally 
Umit  a  polymer's  ability  to  cause 
adverse  effects.  Supporting  these 
conclusions  are  the  available,  although 
limited,  data  and  EPA's  professional 
judgment  and  its  experience  in 
reviewing  over  1.200  polymer  PMN's. 
Second  the  exemption  excludes 
polymers  that  are  believed  to  present 
potential  risk  concerns  as  well  as 
certain  polymers  about  which  little  is 
known.  Third,  the  exemption  provisions 
include  eligibility  criteria  that  further 
limit  potential  risks.  Finally,  the 
exemption  includes  notice  and  review 
procedures  that  would  allow  EPA  to 
exclude  individual  polymers  from  the 
exemption  if  unresolved  issues 
concerning  toxicity  or  exposure  remain 
at  the  end  of  the  21 -day  review  period  or 
if  EPA  believes  that  it  should  consider 
regulatory  action  under  section  5(e)  or 
5(f).  The  Agency  believes  that  these 
factors  provide  reasonable  assurances 
that  exempt  polymers  will  not  present 
unreasonable  risks  to  human  health  or 
the  environment. 

b.  Relative  risks  of  expedited  review 
and  full  PMN  review.  In  deciding 
whether  to  grant  this  exemption.  EPA 
has  carefully  considered  the  potential 
decrease  in  the  Agency's  ability  to 
identify  risks  in  the  exemption  review 
process,  compared  with  its  ability  to  do 
so  in  full  PMN  review.  Such  additional 
risks  could  result  from:  (1)  The  inclusion 
of  less  information  in  the  limited  PMN. 
or  (2)  failure  to  recognize  a  problem  in 
the  21-day  review  period  that  EPA 
would  have  recognized  during  the  90- 
day  review  period.  EPA  has  several 
reasons  for  concluding  that,  in  fact,  t^he 
exemption  review  process  would  not 
result  in  any  such  increase  in  risk.  First, 
as  discussed  above,  EPA  believes  that 
the  potential  for  significant  risks  among 
the  class  is  reduced.  Second,  based  on 
EPA's  review  experience,  the 
information  required  to  be  submitted  for 
limited  PMN  review,  and  the  21 -day 
review  period,  will  be  sufficient  to 
identify  any  problems  that  were  likely  to 
have  been  identified  in  a  full  PMN 
review.  Under  the  present  process  for 
PMN's,  EPA  performs  an  initial  review 
of  all  PMN  substances  to  identify 
possible  health  or  environmental  ejects. 
Within  a  few  weeks  after  receipt  of  the 
notice,  if  EPA  has  any  significant 
suspicions  about  a  PMN  substance,  or  if 
there  are  unresolved  questions  about 
toxicity,  the  chemical  substance  is 
referred  for  a  more  thorough  review.  For 
the  vast  majority  of  substances,  for 
which  no  such  issues  are  raised,  little  or 
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no  assessment  occurs  after  this  initial 
review.  The  experience  of  the  PMN 
program  to  date  is  that  very  few 
polymeric  substances  are  identified  for 
more  detailed  assessment. 

The  review  process  for  exempt 
polymers  will  be  very  similar  to  that 
now  followed  for  PMN's.  The  Hmited 
PMN  will  contain  information  sufficient 
for  EPA  to  evaluate  those  aspects  of 
polymeric  substances  which  could 
potentially  cause  effects  of  concern, 
primarily  focusing  on  the  presence  of 
low  molecular  weight  species,  the 
toxicity  of  such  species  and  general 
exposure  conditions.  If  EPA  did  identify 
toxicity  concerns  during  this  21-day 
review,  the  exemption  rule  would  allow 
EPA  to  extend  the  review  period,  and 
conduct  a  full  PMN  review.  EPA  is 
confident  that  any  such  problems  can  be 
identified  during  the  21-day  period.  If  no 
such  problems  are  identified,  there  is 
virtually  no  chance  that  they  would 
have  beep  identified  by  EPA  during  a 
more  extensive  review. 

There  is  one  aspect  of  EPA's 
expedited  review  that  in  the  abstract 
would  not  be  equivalent  to  a  full  90-day 
PMN  review.  Under  section  5(a).  when 
EPA  receives  a  PMN,  it  publishes  a 
notice  in  the  Federal  Register,  seeking 
information  on  risks  which  may  be 
presented  by  the  substance.  The  21-day 
review  period  under  the  exemption  rule, 
would  not  be  adequate  to  allow  the 
submission  by  the  public  of  information 
on  the  substance  which  was  not 
available  to  EPA.  EPA.  however,  does 
not  believe  that  this  problem  is 
significant  because  the  Agency  very 
rarely  receives  comments  in  response  to 
such  notices.  In  addition,  no  information 
has  ever  been  received  from  the  public 
during  the  90-day  PMN  review  period 
which  caused  the  Agency  to  reverse  its 
initial  evaluation  of  a  polymer. 

c  Benefits.  It  is  impossible  to  quantify 
the  total  benefits  which  may  accrue  to 
society  from  the  individual  substances 
subject  to  this  exemption.  Uncertainty 
about  benefits  is  inherent  in  any  action 
under  TSCA  which  deals  with  a 
category  of  substances  whose  structure 
and  uses  are  unknown.  However,  it  is 
clear  that  the  field  of  polymer  chemistry 
has  been  the  source  of  many  recent 
technological  advances.  In  addition,  it  is 
obvious  that  a  new  polymer  must 
present  benefits  to  society  by 
performing  a  new  function,  or 
performing  an  old  function  more 
efficiently  or  less  expensively,  or  with 
less  risk,  or  it  would  not  have  been 
developed  or  used.  Therefore.  EPA  has 
concluded  that  the  new  polymers 
eligible  for  exemption,  as  a  category  and 


as  individual  substances,  will  present 
some  significant  benefits  to  society. 

EPA  has  been  able  to  quantify  some 
of  the  benefits  to  society  which  will 
result  from  this  exemption  that  do  not 
depend  on  specific  knowledge  about  the 
benefits  of  the  individual  substances. 
First  as  is  indicated  above, 
manufacturers  submitting  notices  under 
-  this  exemption  will  incur  reduced 
reporting  costs.  Second,  for  the  vast 
majority  of  substances  submitted  under 
this  exemption,  for  which  the  21-day 
review  period  is  not  extended,  there  will 
be  a  potential  for  significant  reduction  in 
the  delay  in  introducing  new  polymers. 
Manufacturers,  and  the  general  public. 
will  be  able  to  take  advantage  of  the 
benefits  of  individual  polymeric 
substances  more  quickly,  including  any 
increases  in  efficiency  and  decrease  in 
cost. 

Assuming  that  from  85  to  216 
polymers  a  year  would  take  advantage 
of  the  exemption,  net  benefits  would  be 
between  $0,165  and  $1.65  miUion 
annually.  Of  this  amount,  a  significant 
portion  consists  of  the  savings  in  costs 
due  to  delay.  The  delay  cost  savings  for 
polymers  range  from  about  $0.1  to  $0,25 
million  annually.  Total  industry  costs 
associated  with  the  PMN  program  are 
presently  estimated  at  $3,715  to  $9,915 
million  annually.  The  final  polymer 
exemption  rule  will  therefore  reduce  the 
program  cost  to  industry  by  about  4  to 
17  percent 

4.  Conclusion.  As  discussed  above,  a 
finding  concerning  the  existence  or 
absence  of  an  unreasonable  risk  under 
section  5  requires  a  balancing  of  risks 
and  benefits  which  result  from  a 
particular  action.  As  explained  above. 
EPA  has  determined  that  the  risks  likely 
to  result  from  substances  manufactured 
under  this  exemption  are  very  low. 
based  on  the  inherent  properties  of  the 
category  of  substances  considered  for 
exemption,  the  conditions  in  the  rule 
limiting  the  pol>'mer8  eligible  for  the 
exemption,  and  the  procedural 
safegrards  EPA  has  included  in  the 
exemption,  including  the  limited  PMN. 
the  21 -day  review  period,  and  the 
Agency's  authority  and  intention  to 
extend  the  review  period  if  there  are 
significant  questions  about  the  risks 
posed  by  the  substance. 

Under  EPA's  interpretation  of  section 
5(h)(4),  because  the  risks  of  the 
exemption  are  small.  EPA  could  make  a 
finding  that  the  substances  would  not 
present  an  unreasonable  risk  even  if  the 
benefits  of  the  exemption  were  small 
However,  EPA  believes  that  there  are 
substantial  benefits  to  be  considered. 
First,  substances  addressed  by  the  rule 
have  dear  benefits  to  society.  While 


these  benefits  are  difficult  to  quantify, 
the  Agency  believes  that  they  by 
themselves  outweigh  any  risks  which 
are  presented  by  the  exemption.  In 
addition,  the  exemption  will  result  in  a 
reduction  in  PMN  reporting  costs  for 
eligible  polymers,  reduction  in  the  delay 
between  submission  of  notices  to  EPA 
and  commencement  of  manufacture,  and 
increase  in  innovation  because  of  lesser 
costs  and  lesser  potential  for  regulatory 
delay.  The  fact  that  not  all  of  these 
benefits  are  subject  to  precise 
quantification  does  not  prevent  EPA 
from  considering  them,  because 
Congress  recognized  the  bmitations  of 
quantitative  solutions  to  such  inherently 
judgmental  decisions  as  "unreasonable 
risk".  When  these  benefits  are  added  to 
the  benefits  of  the  substances 
themselves,  they  even  more  strongly 
outweigh  the  risks  posed  by  this 
exemption. 

Finally,  the  Agency  believes  that  it  is 
prudent  public  policy  to  focus  society's 
limited  resources  on  chemical 
substances  that  have  greater  potential  to 
present  significant  risks.  Other 
regulatory  bodies  and  society  as  a 
whole  have  largely  recognized  that 
polymers  present  limited  risk  potential 
and  EPA  has  rarely  identified  significant 
risk  concerns  in  reviewing  PMN's  on 
new  polymers.  The  exemption  of 
relatively  low  risk  categories  of 
substances,  such  as  polymers,  allows 
EPA  to  focus  its  attention  on  the  review 
and  control  of  chemical  substances  that 
may  present  more  serious  risks. 

Given  the  above  considerations,  EPA 
has  concluded  that  the  manufacture, 
processing,  distribution  in  commerce. 
use,  and  disposal  of  the  substances 
eligible  for  this  exemption  will  not 
taking  into  account  all  the  terms  of  the 
exemption,  present  and  unreasonable 
risk  of  injury' to  health  and  the 
environment 

IV.  Judicial  Review 

Judicial  review  of  diis  final  rule  may 
be  available  under  section  19  of  TSCA 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  or 
for  the  circxiit  in  which  the  perscm 
seeking  review  resides  or  has  its 
principal  place  of  business.  To  provide 
all  interested  persons  an  equal 
opportunity  to  file  a  timely  petition  for 
judicial  review  and  to  avoid  so  called 
"races  to  the  courthouse."  EPA  has 
decided  to  promulgate  this  rule  for 
purposes  of  judicial  review  two  weeks 
after  publication  in  the  Federal  Register. 
as  reflected  in  dates  in  this  notice.  The 
effective  date  has.  in  turn,  been 
calculated  from  the  promulgation  date. 
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V.RaGOfd 

EPA  has  established  a  record  of  this 
final  mJemaking  (Docket  Number 
OPTS-50033A):  the  public  version  of  this 
record  is  available  for  inspection  in  the 
OPTS  Reading  Room,  Rm.  E-107,  401  M 
St..  SW.  Washington.  D.C.  20460  from  8 
a  on.  to  4  p.m.  Monday  through  Friday, 
except  legal  holidays.  Persons  who  do 
not  have  access  to  the  record  in  the 
public  reading  room  should  contact 
Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (75-799).  at  the  above 
address  for  assistance. 

The  preamble  to  the  proposed  rule  (47 
FR  33896)  lists  items  entered  into  the 
record  through  June  1982.  The  list  below 
identifies  items  entered  into  the  record 
after  that  date. 

61.  Adhesives  Manufacturers  Association 
(AMA),  Letter  to  USEPA-OTS.  August  13. 
1981. 

82.  USEPA-OTS.  Letter  to  AMA.  September 
14.1981. 

63.  National  Paint  and  Coatings 
Association.  "Coatings  Polymers:  General 
Properties  and  Uses.  A  General  Mortality 
Study  of  Production  Workers  in  the  Paint  and 
Coatings  Manufacturing  Industry,"  Octol>er 
22.1961. 

64.  Cargill  Incorporated  Reasearch 
Department.  "Cargill  PMN  Exemption 
Petitjoa"  Novemljer  13, 1981. 

65.  Shell  Oil  Company,  Documents  from 
CIBA-GEIGY  and  Shell  supporting  CMA 
proposed  exemption  for  epoxy  resins, 
Fel>nMry  3, 1982. 

66.  American  Cyanamid  Company, 
"Studies  on'Water  Soluble  Polymers  (I)."  July 
29,1982. 

67.  USEPA-OTS,  "Methodology  for 
Estimating  Aquatic  Safety  with  Minimal 
Data,"  August  1982. 

68.  USEPA-OTS,  "Proposed  Rule: 
Exemption  of  Certain  Polymers  from 
Premanufacturing  NotiRcation 
Requirements,"  August  4, 1982. 

68.  Comments  after  Proposed  Rule  (51 
comments). 

7a  Public  Meeting  on  Proposed  PMN 
Exemptions  (Six  Exhibits).  November  1, 1982. 

71.  A  letter  summarizing  a  conversation 
between  E.  Klein  and  J.  Derbeck  of  Keller  and 
Heckmaa  August  26, 1982. 

72.  USEPA/OTS,  "Summary  of  Meeting 
with  Burlin  and  Co.,  Inc.."  September  14, 
1982. 

73.  Tretolite  Division,  Petrolite  Division. 
'Data  on  Cationic  Polymers  (II)."  Novemtier 
29.1982. 

74.  American  Cyanamid  Company, 
Toxicity  Studies  in  Water  Soluble 
Polymers."  December  16, 1982. 

75.  Post  Hearing  Comments  (10  comments). 
78.  USEPA-OTS.  "Polymer  Exemption 

Bibliography."  October  1, 1982. 

77.  USEPA-OTS,  Technical  Support 
Document:  Risk  Analysis  of  Polymers,"  July 
12.1983. 

78.  USEPA-OTS.  "Economic  Analysis  of 
Fmal  Section  5(h)(4)  Polymer  Exemption 
Rule,"  May  1983. 


In  accordance  with  section  19(a)(13) 
of  the  Act.  the  above  lists  together 
identify  the  complete  rulemaking  record. 
The  public  version  of  the  record  does 
not  include  confidential  business 
information. 

VI.  Application  of  Executive  Order 
12291,  Paperwork  Reduction  Act,  and 
Regulatory  Flexibility  Act 

This  regulation  does  not  satisfy  any  of 
the  criteria  for  a  major  regulation 
described  in  Executive  Orider  12291; 
therefore.  EPA  has  determined  that  a 
Regulatory  Impact  Analysis  is  not 
necessary.  The  annual  impact  of  the  rule 
on  the  economy  will  not  exceed  $100 
million;  instead  it  will  provide 
substantial  relief  to  the  regulated 
industry.  The  rule  will  not  burden  any 
one  particular  geographic  region  and 
will  not  affect  government  agencies, 
except  that  it  may  slightly  reduce  the 
burden  of  PMN  review  for  EPA.  The 
exemption  will  not  adversely  a^ect  the 
ability  of  domestic  manufacturers  to 
compete  with  foreign  manufacturers, 
and  it  will  encourage  chemical 
innovation.  EPA  expects  that  the  net 
effect  of  this  exemption  rule  on  the 
economy  will  be  positive. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Also,  the 
information  requirements  contained  in 
this  rule  have  been  submitted  to  OMB 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  and  have  been  assigned  OMB 
control  number  2070-0012. 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  EPA 
hereby  certifies  that  this  rule  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
businesses.  Instead,  it  will  provide  relief 
from  the  present  PMN  requirements, 
which  is  likely  to  be  particularly 
beneficial  to  small  businesses.  Since  the 
exemption  will  reduce  PMN  filing  costs 
and  shorten  production  delays,  small 
manufacturers  will  benefit  from  the  rule. 
As  stated  in  the  document  "Economic 
Analysis  of  TSCA  section  5(h)(4) 
Exemptions:  Polymers,"  the  exemption 
will  potentially  benefit  all 
manufacturers  by  reducing  direct 
notification  uncertainty,  and  delay  costs 
associated  with  premanufacture  review. 
Although  it  is  difficult  to  determine  the 
reduction  in  costs  specific  to  small 
business,  the  exemption  will  not  benefit 
large  companies  at  the  expense  of  small 
manufacturers,  and  may  tend  to  improve 
small  firms  ability  to  compete  and 
innovate  by  reducing  their  more  critical 
direct  costs. 

Audiotity:  Sec.  5,  TSCA.  15  U.S.C.  2604. 


List  of  Subjects  in  40  CFR  Part  723 

Chemicals,  Environmental  protection, 
Premanufacture  notification  exemption. 
Hazardous  materials,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  9, 1984. 
William  D.  Ruckelshaua, 
Administrator. 

PART  723— {AMENDED] 

Therefore.  40  CFR  Part  723  is 
amended  by  adding  a  new  \  723.250  to 
Subpart  B  to  read  as  follows: 

9723^50    Polymm^ 

(a)  Purpose  and  scope.  (1)  This  section 
grants  an  exemption  from  certain  of  the 
premanufacture  notice  requirements  of 
section  5(a)(1)(A)  of  the  Toxic 
Substances  Control  Act  (15  U.S.C. 
2604(a)(1)(A))  for  the  manufacture  of 
certain  polymers. 

(2)  To  manufacture  a  new  chemical 
substance  under  the  terms  of  this 
section,  a  manufacturer  must:  (i) 
Determine  that  the  substance  meets  the 
definition  of  polymer  in  paragraph 
(b)(12)  of  this  section. 

(ii)  Determine  that  the  substance  is 
not  specifically  excluded  by  paragraph 
(d)  of  this  section. 

(iii)  Ensure  that  the  substance  meets 
the  exemption  criteria  of  paragraph  (e) 
of  this  section. 

(iv)  Submit  a  notice  as  required  under 
paragraph  (f)  of  this  section. 

(v)  Comply  with  the  recordkeeping 
requirements  of  paragraph  (r)  of  this 
section. 

(b)  Definitions.  In  addition  to  the 
definitions  under  section  3  of  TSCA,  15 
U.S.C.  2602,  the  following  definitions 
apply  to  this  Part. 

(1)  "Act"  means  the  Toxic  Substances 
Control  Act  (15  U.S.C.  2601  et  seq.]. 

(2)  "Administrator"  and 
"environment,"  have  the  same  meanings 
as  in  section  3  of  the  Act  (15  U.S.C. 
2602). 

(3)  "Biopolymer"  means  a  polymer 
directly  produced  by  living  or  once- 
living  cells  or  cellular  components. 

(4)  "Category  of  chemical  substances" 
has  the  same  meaning  as  in  section 
26(c)(2)  of  the  Act  (15  U.S.C.  2625). 

(5)  "Cationic  polymer"  means  a 
polymer  that  contains  one  or  more 
covalently  linked  subunits  that  bear  a 
net  positive  charge. 

(6)  "Chemical  substance,"  "Director," 
"EPA,"  "importer,"  "impurity," 
"Inventory,"  "known  to  or  reasonably 
ascertainable,"  "manufacture," 
"manufacturer."  "mixture."  "new 
chemical  substance."  "person," 
"possession  or  control,"  "process."  and 
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"test  data"  have  the  same  meanings  as 
in  §  720.3  of  this  chapter. 

(7)  "Internal  subunit"  means  a  subunit 
that  is  covalently  linked  to  at  least  two 
other  subunit^.  "Internal  subunits"  of 
polymer  molecules  are  chemically 
derived  from  monomer  molecules  that 
have  formed  covalent  links  between  two 
or  more  other  subunits. 

(8)  "Monomer"  means  a  chemical 
substance  that  has  the  capacity  to  form 
links  between  two  or  more  other 
molecules. 

(9)  "Number-average  molecular 
weight"  means  the  arithmetic  average 
(mean)  of  the  molecular  weight  of  all 
molecules  in  a  polymer. 

(10)  "Polyester"  means  a  chemical 
substance  that  meets  the  definition  of 
polymer  and  whose  polymer  molecules 
contain  at  least  two  carboxylic  acid 
ester  linkages,  at  least  one  of  which 
links  internal  subunits  together. 

(11)  "Polymer"  means  a  chemical 
substance  that  consists  of  at  least  a 
simple  weight  majority  of  polymer 
molecules  but  consists  of  less  than  a 
simple  weight  majority  of  molecules 
with  the  same  molecular  weight. 
Collectively,  such  poU'mer  molecules 
must  be  distributed  over  a  range  of 
molecular  weights  wherein  differences 
in  molecular  weight  are  primarily 
attributable  to  differences  in  the  number 
of  internal  subunits. 

(12)  "Polymer  molecule"  means  a 
molecule  which  includes  at  least  four 
covalently  linked  subunits,  at  least  two 
of  which  are  internal  subunits. 

(13)  "Reactive  functional  group" 
means  an  atom  or  associated  group  of 
atoms  in  a  chemical  substance  that  is 
intended  or  can  reasonably  be 
anticipated  to  undergo  facile  chemical 
reaction. 

(14)  "Reactant"  means  a  chemical 
substance  that  is  used  intentionally  in 
the  manufacture  of  a  polymer  to  become 
chemically  a  part  of  the  polymer 
composition. 

(15)  "Reasonably  anticipated"  means 
that  a  knowledgeable  person  would 
expect  a  given  physical  or  cheinical 
composition  or  characteristic  to  occur 
based  on  such  factors  as  the  nature  of 
the  precursors  used  to  manufacture  the 
polymer,  the  type  of  reaction,  the  type  of 
manufacturing  process,  the  products 
produced  in  polymerization,  the 
intended  uses  of  the  substance,  or 
associated  use  conditions. 

(16)  "Subunit"  means  an  atom  or 
group  of  associated  atoms  chemically 
derived  from  corresponding  reactants. 

(c)  .Applicability.  This  section  applies 
to  manufacturers  of  new  chemical 
substances  that  otherwise  must  submit  a 
premanufacture  notice  to  EPA  under 
§  720.22  of  this  chapter.  New  substances 


are  eligible  for  exemption  nnder  this 
section  if  they  meet  the  definition  of 
polymer  in  paragraph  (b)(ll)  of  this 
section,  and  the  criteria  in  paragraph  (e) 
of  this  section,  and  if  they  are  not 
excluded  from  the  exemption  under 
paragraph  (d)  of  this  section. 

(d)  Polymers  that  cannot  be 
manufactured  under  this  section — (1) 
Cationic  polymers.  A  polymer  cannot  be 
manufactured  under  this  section  if  the 
polymer  is  a  cationic  polymer  as  defined 
under  paragraph  (b)(5)  of  diis  section  or 
if  the  polymer  is  reasonably  anticipated 
to  become  a  cationic  polymer  in  a 
natural  aquatic  environment  (e.g.,  rivers, 
lakes]. 

(2)  Polymers  containing  less  than  32.0 
percent  carbon.  A  polymer  cannot  be 
manufactured  under  this  section  if  the 
polymer  contains  less  than  32.0  percent 
by  weight  of  the  atomic  element  carbon. 

(3)  Elemental  limitations,  (i)  A 
polymer  manufactured  under  this 
section  must  contain  as  an  integral  part 
of  its  composition  at  least  two  of  the 
atomic  elements  carbon,  hydrogen, 
nitrogen,  oxygen,  silicon,  and  sulfur. 

(ii)  A  polymer  cannot  be 
manufactured  under  this  section  if  it 
contains  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
elements  other  than  the  following: 

(A)  the  elements  listed  in  paragraph 
(d)(3)(i)  of  this  section;     • 

(B)  Sodium,  magnesium,  aluminum, 
potassium,  or  calcium  as  the  monatomic 
counterions  Na\  Mg**  Ar»  K*,  or  Ca** 

(C)  Less  than  0.20  weight  percent  of 
any  combination  of  the  atomic  elements 
lithium,  boron,  phosphorus,  titanium, 
manganese,  iron,  nickel  copper,  zinc 
tin,  and  zirconium. 

(4)  Biupolymers.  A  polymer  caimot  be 
manufactured  under  this  section  if  the 
polymer  is: 

(i)  A  biopolymer  as  defined  under 
paragraph  (b)(3)  of  this  section. 

(ii)  The  synthetic  equivalent  of  a 
biopolymer. 

(iii)  A  derivative  or  a  modification  of 
a  biopolymer  if  the  initial  biopolymer  is 
substantially  intact.  A  derivative  of  a 
biopolymer  is  a  polymer  that  results 
from  an  additive  chemical  change  of  a 
biopolymer.  A  modification  of  a 
biopolymer  is  a  polymer  that  results 
from  a  non-additive  chemical  change  of 
a  biopolymer.  A  derivative  or  a 
modification  of  biopolymer  is 
substantially  intact  if  it  contains  two  or 
more  internal  subunits  of  a  biopolymer 
in  its  structure. 

(5)  Polymers  manufactured  from 
reactants  containing  halogen  atoms  or 
cyano  groups.  A  polymer  cannot  be 
manufactured  under  this  section: 

(i)  If  the  polymer  is  manufactured 
from  reactants  containing,  other  than  as 


impurities,  fluorine,  dilorine,  bromine, 
or  iodine  atoms  or  cyano  groups,  or 
(ii)  If  the  polymer  contains  cyano 
groups  other  than  as  impurities. 

(6)  Polymers  containing  reactive 
functional  groups.  A  polymer  cannot  be 
manufactured  under  this  section  if  the     . 
polymer  contains  reactive  functional 
groups  that  are  intended  or  reasonably 
anticipated  to  undergo  further  reaction 
unless: 

(i)  The  weight  of  the  polymer  that  is 
equivalent  to  one  gram-formula  wei^t 
of  reactive  functional  groups  is  10.000 
grams  or  greater. 

(ii)  The  reactive  functional  groups  are 
carboxylic  acid  groups,  aliphatic 
hydroxyl  groups,  unconjugated  olefinic 
groups,  butenedioic  acid  groups;  or 
conjugated  olefinic  groups  in  naturally- 
occurring  fats,  naturally-occurring  oil*, 
or  naturally-occurring  carboxylic  acids. 

(7)  Polymers  which  degrade, 
decompose,  or  depolymerize.  A  polymer 
cannot  be  manufactured  under  this 
section  if  the  polymer  is  designed  or 
reasonably  anticipated  to  substantially 
degrade,  decompose,  or  depolymerize. 

(e)  Exemption  criteria.  To  be 
manufactured  under  this  section,  the 
polymer  must  meet  one  of  the  following 
criteria: 

(1)  Polymers  aver  1,000  number- 
average  molecular  weight.  The  polymer 
has  a  number-average  molecular  weight 
greater  than  1000. 

(2)  Polyester  polymers.  The  polymer  is 
a  polyester  as  defined  in  paragraph 
(b)(10)  of  this  section  and  is 
manufactured  solely  from  one  or  more  of 
the  reactants  in  the  following  Table: 

Table— List  of  Reactants  FMm  Which 
Polyesters  May  be  Made 

Monobasic  Acids  and  Natural  Oik 

Benzoic  acid  (65-85-0) 

Coconut  oil  (8001-31-8*) 

Com  oil  (8001^30-r) 

Cottonseed  oil  (8001-29-4*) 

Dodecanoic  acid  (143-07-7) 

Fatty  acids,  coco  (61788-47-4*) 

Fatty  acids,  linseed  oil  (68424-45-3*) 

Fatty  acids,  safflower  oil** 

Fatty  acids,  soya  (88308-53-2*) 

Fatty  acids,  sunflower  oil**  (84625-38-7*) 

Fatty  acids,  tall-oil  (61790-12-3*) 

Fatty  acids,  tall-oil  conjugated** 

Fatty  acids,  vegetable  oil  (61788-86-7*) 

Heptanoic  acid  (111-14-8) 

Hexanoic  acid  (142-62-1) 

Hexanoic  acid,  3.3,5-trimethyl-  (3302-10-1) 

Linseed  oil  (8001-28-1*) 

Nonanoic  add  (112-06-0) 

Oils,  Cannabis 

Oils,  anchovy 

Oils,  babassu  palm 

Oils,  herring  (68153-06-0*) 

Oils,  menhaden  (8002-50-4*) 

Oils,  oiticica  (801^-35-1  *) 

Oils,  palm  kernel  (8023-7»-8*) 
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Oils.  periUa  (68132-21-8*) 
Oils,  walnut  (8024-«e-7') 
Oils,  sardine 

Safflower  oil  (8001-23-8*) 
Soybean  oil  (8001-22-7*) 
Sunflower  oil  (8001-21-6*) 
Tung  oil  (8001-20-5*) 

Di  and  Tri  Basic  Acids  and  Anhydrides 

1.2-Benzenedicarboxytic  acid  (88-99-3) 
1.3-Benzenedicarboxylic  acid  (121-91-5) 
1.4-Benzenedicarboxylic  acid  (100-21-0) 
l.Z4-BenzenethcarboxyIic  acid  (528-44-9) 
Butanedioic  add  (110-15-6) 
2-Butenedioic  acid  (E)  (110-17-8) 
Decanedioic  acid  (111-20-6) 
Hexanedioic  acid  (124-04-9) 
Nonanedioic  acid  (123-09-9) 

Polyols 

1.3-ButanedioI  (107-88-0) 
1,4-Butanediol  (110-63-4) 
1.4-Cydobexanediinethanol  (105-08-8) 
1.2-Elhanediol  (107-21-1) 
1.6-Hexanediol  (629-11-8) 
1.3-Pentanediol,  2.2,4-trimethyl-  (144-19-4) 
1.2-Propanediol.  (57-55-6) 
1.3-PropanedioL  2.2-bis(hydroxyinethyl)- 

(115-77-5) 
l^Propanediol,  2.2-dimethyl-  (128-30-7) 
1.3-Propanediol.  2-ethyl-2-(hydroxyinethyl)- 

(77-99-6) 
1 .3-Propanediol.  2-(hydroxyniethy i)-2-inethy  1- 

(77-85-0) 
1.2.3-Propanetriol  (56-81-5) 
1.2,3-Propanetriol,  homopolymer  (25618-55-7) 
2-Propen-l-ol,  polymer  with  ethenylbenzene 

(25119-62-4) 

Modifiers 

Acetic  add.  2.2'-oxybis-  (110-09-6) 
1-Butanol  (71-36-3)*** 
Cydohexanol  (108-93-0) 

Cyclohexanol.  4.4,-(l-methylethylidene)bi8- 

(80-04-4) 
Ethanoi,  2-(2-butoxyethoxy)-  (112-34^) 
1-Hexanol  (111-27-3) 
Methanol,  hydrolysis  products  with 

trichlorohexylsilane  and 

trichlorophenylsilane  (72318-84-4*) 
l-Ptienanthrenemethanol,  tetradecahydro- 

1.4a-diinethyl-7-{l-nielhylethyl)-  (13393-93- 

6) 
PhenoL  4,4'-(l-methylethylidene)bi8-,  polymer 

with2,2'-[(l-methylethylidene)bi8(4.1- 

phenyleneoxymethylene)]  bis[oxirane] 

(25038-25-3) 
Siloxanes  and  Silicones,  di-Me,  di-Ph, 

polymers  with  Ph  silsesquioxanes. 

methoxy-terminated  (68440-65-3*) 
Siloxanes  and  Silicones.  di-Me,  methoxy  Ph, 

polymers  with  Ph  silsesquioxanes, 

methoxy-terminated  (68957-04-0*) 
Siloxanes  and  Silicones,  Me  Ph,  methoxy  Ph, 

polymers  with  Ph  silsesquioxanes, 

methoxy-  and  Ph-terminated  (68957-06-2*) 
Silsesquioxanes,  Ph  Pr  (68037-90-1*) 

'  The  *  is  used  to  designate  chemical 
substances  of  unkno%vn  or  variable 
composition,  complex  reaction  products,  and 
biological  materials  (UVCB).  The  CAS 
Registry  Numbers  for  UVCB  substances  are 
not  used  in  CHEMICAL  ABSTRACTS  and  its 
indexes. 

*  *  These  substances  and  polyesters  made 
from  them  may  not  be  manufactured  until 


notices  for  them  are  submitted  under  sections 
5(a)(1)  or  5(h)(4)  of  TSCA. 

***  These  substances  may  not  be  used  in  a 
substance  manufactured  from  fumaric  or 
maleic  acid  because  of  potential  risks 
associated  with  esters,  which  may  be  formed 
by  reaction  of  these  reactants. 

(f)  Limited  premanufacture  notice — 
The  manufacturer  must  submit  to  the 
Administrator  a  limited  premanufacture 
notice  at  least  21  calendar  days  prior  to 
the  date  of  manufacture.  (1)  Notice  form. 
The  information  set  forth  in  paragraph 
(f)(2)  of  this  section  must  be  submitted 
on  the  corresponding  sections  of 
Appendix  A.  40  CFR  Part  720  (EPA  Form 
No.  7710-25)  as  identified  below.  The 
manufacturer  must  indicate  clearly  on 
the  form  that  he  or  she  is  claiming  an 
exemption  from  full  premanufacture 
notice  requirements  under  this  section. 

(2)  Contents  of  notice.  For  substances 
exempt  under  paragraph  (e)  of  this 
section  the  notice  must  include  to  the 
extent  known  to  or  reasonably 
ascertainable  by  the  manufacturer 

(i)  Manufacturer's  name.  This 
includes  the  name  and  address  of  the 
manufacturer  and  the  name  and 
telephone  number  of  a  technical  contact. 
(Part  I.  Section  A.  Appendix  A.  40  CFR 
Part  720). 

(ii)  Type  of  exemption.  A  designation 
of  whether  the  manufacturer  is  claiming 
an  exemption  under  paragraph  (e)  (1)  or 
(2)  of  this  section.  (Identify  on  page  1  of 
the  notice.) 

(iii)  Site  of  manufacture.  (Except  for 
chemical  substances  that  are  imported.) 
The  name  and  address  of  the  site  or 
sites  of  manufacture.  (Identify  as  an 
attachment  to  the  notice.) 

(iv)  Chemical  identity.  (A)  The 
identify  (by  chemical  name  and  CAS 
Registry  Number)  and  the  maximum 
percent  (by  weight)  of  each  reactant  as 
defined  in  paragraph  (b)(14)  of  this 
section,  used  at  any  weight  percent  to 
manufacture  the  polymer.  The 
manufacturer  must  specify  any  reactants 
used  at  2  weight  percent  or  less  that 
should  be  included  as  part  of  the 
polymer  description  on  the  Inventory. 
(Part  I.  Section  B.2b.  Appendix  A,  40 
CFR  Part  720.) 

(B)  A  representative  structural 
diagram  of  the  polymer,  if  possible.  The 
notice  must  also  indentify  synonyms 
and  trade  names  of  the  new  polymer. 
(Part  I,  Sections  B,2c,  B.4.  B.5,  Appendix 
A,  40  CFR  Part  720.) 

(v)  Number-average  molecular  weight. 
The  number-average  molecular  weight, 
as  defined  under  paragraph  (b)(9)  of  this 
section,  of  the  lowest  molecular  weight 
composition  of  the  substance 
anticipated  to  be  manufactured  under 
the  exemption  and  a  description  of  the 
method  used  to  determine  the  molecular 


weight.  (Part  I,  Sections  B.2a,  Appendix 
A.  40  CFR  Part  720.) 

(vi)  Residual  monomer  and  other 
reactants  and  low  molecular  weight 
species  content.  (A)  The  maximum 
weight  percent  of  each  monomer  or 
other  reactant  that  will  be  present  as 
residual  in  the  polymer  as  manufactured 
for  commercial  purposes.  (Part  I. 
Sections  B.2b.  Appendix  A,  40  CFR  Part 
720.) 

(B)  The  total  maximum  weight  percent 
of  all  material  below  500  absolute 
molecular  weight  and  below  1,000 
absoulute  molecular  weight  in  any 
composition  of  the  polymer  that  will  be 
manufactured.  (Part  I,  Section  B.2a, 
Appendix  A.  40  CFR  Part  720.) 

(vii)  Impurity  information.  The 
identity,  by  chemical  name  and  CAS 
Registiy  Number,  and  estimated 
maximum  weight  percent  of  each 
impurify  anticipated  to  be  present  in  the 
polymer  as  manufactured  for 
commercial  purposes.  If  there  are 
unidentified  impurities,  the  notice  must 
include  an  estimate  of  their  total  weight 
percent.  (Part  I.  Section  B.3,  Appendix 
A.  40  CFR  Part  720.) 

(viii)  Maximum  annual  production 
volume.  The  maximum  production 
volume  during  the  first  12-month  period 
of  production  and  the  maximum 
production  volume  for  any  consecutive 
12-month  period  during  the  first  three 
years  of  production.  (Part  I,  Section  C.l. 
Appendix  A.  40  CFR  Part  720.) 

(ix)  Category  of  use.  A  description  of 
each  use  for  which  the  polymer  would 
be  manufactured,  including  its  function 
and  application  (e.g.,  spray  adhesive  in 
the  manufacture  of  laminates).  The 
description  of  use  must  also  indicate 
whether  the  use  in  industrial, 
commercial,  consumer,  and/or  site- 
limited.  (Part  I,  Section  C.2a(l)-(4). 
Appendix  A,  40  CFR  Part  720.) 

(x)  Generic  chemical  identity  and  use. 
If  chemical  identity  or  use  information 
provided  under  this  section  is  claimed 
as  confidential  under  paragraph  (g)  of 
this  section,  the  notice  must  provide  a 
non-confidential  description  of  this 
information  which  is  only  as  generic  as 
necessary  to  protect  the  confidentiality 
of  the  information.  (Part  I,  Sections  B.6, 
C.2b,  Appendix  A,  40  CFR  Part  720.) 

(xi)  Test  data  and  other  data.  Test 
data  on  the  polymer  in  the  possession  or 
control  of  the  manufacturer,  a 
description  of  other  data  concerning  the 
health  and  environmental  effects  of  the 
polymer  that  are  known  to  or 
reasonably  ascertainable  by  the 
manufacturer,  and  a  decription  of  data 
on  related  chemicals,  as  required  in 
S  720.50  of  this  chapter.  (Identify  as  an 
attachment  to  the  notice.) 
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(xii)  Cetification.  A  certification  that: 

(A)  The  notice  includes  all  test  data 
and  other  data  required. 

(B)  The  person  submitting  the  notice 
intends  to  manufacture  or  import  the 
polymer  for  a  commercial  purpose  other 
than  for  research  and  development. 

(C)  All  information  provided  in  the 
notice  is  complete  and  truthful  as  of  the 
date  of  submission. 

(D)  The  new  chemical  substance 
meets  the  definition  of  polymer,  is  not 
specifically  excluded  from  the 
exemption,  and  meets  the  conditions  of 
the  exemption.  (Certification.  Appendix 
A.  40  CFR  Part  720.  plus  statement 
(xii)(D).) 

(xiii)  List  of  Attachments.  The  notice 
must  include  a  list  of  attachments 
submitted  with  the  notice.  (Part  III, 
Appendix  A,  40  CFR  Part  720.) 

(g)  Notice  Procedures.  The  following 
sections  of  Part  720  of  this  chapter  apply 
to  the  review  and  handling  of  notices 
under  this  section. 

(1)  Section  720.25  Determining 
whether  a  chemical  substance  is  on  the 
Inventory. 

(2)  Section  720.40  General.  (Notice 
Form,  Paragraphs  (e)  through  (h)). 

(3)  Section  720.57  Imports. 

(4)  Section  720.62  Notice  that 
notification  is  not  required. 

(5)  Section  720.70  Notice  in  the 
Federal  Register. 

(6)  Section  720.80  General  Provisions. 

(7)  Section  720.85  Chemical  Identity. 

(8)  Section  720.87  Categories  or 
proposed  categories  of  uses  of  a  new 
chemical  substance. 

(9)  Section  720.90  Data  from  health 
and  safety  studies. 

(10)  Section  720.95  Public  file. 

(11)  Section  720.102  Notice  of 
commencement  of  manufacture  or 
import. 

(h)  Notification  of  receipt  of  notice. 
EPA  will  notify  the  manufacturer  by 
telephone  of  the  date  on  which  the 
Agency  received  the  notice.  This 
acknowledgement  does  not  constitute  a 
finding  by  EPA  that  the  notice,  as 
submitted,  is  in  compliance  with  this 
section.  EPA  will  consider  a  person  to 
have  submitted  the  notice  on  the  date 
the  notice  is  received  by  the  EPA 
Document  Control  Officer  for  the  Officer 
of  Toxic  Substances. 

(i)  Errors  in  the  notice.  (1)  Within  10 
calendar  days  or  receipt  of  the  notice. 
EPA  may  request  that  the  manufacturer 
remedy  errors  in  the  notice. 

(2)  In  the  request  to  correct  the  notice, 
EPA  will  explain  the  action  which  the 
manufacturer  must  take  to  correct  the 
notice. 

(3)  If  the  manufacturer  fails  to  correct 
the  notice  within  eight  days  of  receipt  of 
the  requests,  EPA  may  determine  that 


the  notice  is  incomplete  under 
paragraph  (j)  of  this  section. 

(j)  Incomplete  submissions.  {\)  A 
submission  is  not  complete,  and  the 
notification  period  does  not  begin,  if: 

(i)  The  wrong  person  submits  the 
notice  form. 

(ii)  The  manufacturer  does  not  sign 
the  notice  form. 

(iii)  Some  or  all  of  the  information  in 
the  notice  or  the  attachments  are  not  in 
English,  except  for  published  scientific 
literature. 

(iv)  The  manufacturer  does  not  use 
the  notice  form. 

(v)  The  manufacturer  does  not  provide 
information  that  is  required  by 
paragraph  (f)(2)(xi)  of  this  section. 

(vi)  The  manufacturer  does  not 
provide  information  required  or  indicate 
that  is  is  not  known  to  or  reasonably 
ascertainable  by  the  manufacturer. 

(vii)  The  manufacturer  does  not 
submit  a  second  copy  of  the  submission 
with  all  confidential  information  deleted 
for  the  public  file,  as  required  by 
§  720.80(b)(2)  of  this  chapter. 

(viii)  The  manufacturer  does  not 
include  any  information  required  by 
section  5(b)(1)  of  the  Act  and  pursuant 
to  a  rule  promulgated  under  section  4  of 
the  Act.  as  required  by  §  720.40(g)  of  this 
chapter. 

(ix)  The  manufacturer  does  not  submit 
data  which  the  manufacturer  believes 
show  that  the  chemical  substance  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment,  if 
EPA  has  listed  the  chemical  substance 
under  section  5(b)(4)  of  the  Act.  as 
required  in  S  720.40(h). 

(2)  If  EPA  determines  that  a 
submission  is  incomplete,  the  Director, 
or  his  or  her  delegate,  will  notify  the 
manufacturer  within  21  days  of  receipt 
that  the  submission  is  incomplete  and 
that  the  notice  review  period  will  not 
begin  or  continue  until  EPA  receives  a 
complete  notice. 

(3)  The  notification  that  a  submission 
is  incomplete  under  paragraph  (j)(2)  of 
this  section  will  include: 

(i)  A  statement  of  the  basis  for  EPA's 
determination  that  the  submission  is 
incomplete. 

(ii)  The  requirements  for  correcting 
the  incomplete  submission. 

(iii)  Information  on  procedures  under 
S  720.65(c)(4)  of  this  chapter -for  filing 
objections  to  the  determination  or 
requesting  modification  of  the 
requirements  for  completing  the 
submission. 

(4)  If  EPA  determines  that  a 
submission  is  incomplete  under  this 
paragraph,  it  will  follow  the  procedures 
outlined  in  §  720.65(c)  (4)  and  (5)  of  this 
filing  objections  to  this  determination. 


(k)  Review  period.  The  notice  review 
period  runs  for  21  calendar  days  from 
the  date  the  EPA  Document  Control 
Officer  for  the  Office  of  Toxic 
Substances  receives  a  complete  limited 
premanufacture  notice  submitted 
according  to  paragraph  (f)  of  this 
section,  unless  the  period  is  extended 
under  paragraph  (1)  of  this  section.  If 
EPA  determines  that  the  notice  is 
incomplete  as  specified  in  paragraph  (j) 
of  this  section,  the  21 -day  review  period 
will  not  begin  until  a  compete  notice  is 
submitted  to  the  Agency  Document 
Control  Officer. 

(1)  Extension  of  the  review  period.  (1) 
At  any  time  during  the  review  period 
specified  in  paragraph  (k)  of  this  section, 
EPA  may  extend  the  review  period  to  a 
total  of  90  days  from  the  date  of  notice 
submission  if  the  Administrator 
determines  that  the  polymer  should  be 
considered  for  regulatory  action  under 
sections  5(e)  or  5(f)  of  the  Act  or  that 
unresolved  issues  concerning  toxicify  or 
exposure  require  further  review. 

(i)  If  the  Administrator  makes  this 
determination,  the  Director  or  his  or  her 
designee  will  notify  the  manufacturer  by 
telephone,  followed  by  a  letter,  that  the 
notice  review  period  has  been  extended. 
The  letter  will  explain  the  reasons  for 
the  extension. 

(ii)  On  receipt  of  such  notification,  the 
manufacturer  must  withdraw  the  limited 
premanufacture  notice  or  suspend  the 
review  period  and  submit  the  additional 
information  on  the  substance  necessary 
to  constitute  a  full  notice  under  Part  720 
of  this  chapter.  If  the  manufacturer 
suspends  the  review  period,  the 
ipanufacturer  must  submit  the  required 
additional  information  within  60  days  of 
the  date  of  telephone  notification.  If  EPA 
receives  the  information,  EPA  will 
review  the  information  following  the 
procedures  in  Part  720  of  this  chapter, 
except  that  the  review  period  identified 
in  S  720.75(a)  will  be  shortened  by  an 
amount  equal  to  the  days  already 
elapsed  in  the  review  period  under 
paragraph  (k)  of  this  section.  If  the 
manufacturer  withdraws  the  limited 
notice  or  fails  to  suspend  the  review 
period  or  fails  to  submit  complete 
additional  information  within  60  days, 
manufacture  of  the  polymer  may  not 
begin  until  the  manufacturer  complies 
with  section  5(a)(1)  of  the  Act  and  Part 
720  of  this  chapter. 

(2)(i)  At  any  time  during  the  review 
period  specified  in  paragraph  (1)(1)  of 
this  section.  EPA  may  determine  that 
good  cause  exists  to  extend  the 
notification  period  under  section  5(c)  of 
the  Act.  If  EPA  makes  such  a 
determination,  the  Director  will: 
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(A]  Notify  the  manufacturer  by 
telephone  followed  by  a  letter,  that  EPA 
is  extending  the  period  for  a  specified 
length  of  time.  The  letter  will  specify  the 
length  of  the  extension  and  state  the 
reasons  for  the  extension;  and 

(B)  Publish  a  notice  in  the  Federal 
Regiater,  which  states  that  EPA  is 
extending  the  review  period  and  gives 
the  reasons  for  the  extension. 

(ii)  The  extension  under  paragraph 
(0(2)(i]  of  this  section  may  be  for  a 
period  of  up  to  90  days.  If  the  extension 
is  for  less  than  90  days,  EPA  may  make 
additional  extensions.  However,  the 
total  period  of  extensions  under 
paragraph  (1)(2)  of  this  section  may  not 
exceed  90  days  for  any  notice. 

(m)-  Withdrawal  of  a  notice  by  the 
manufacturer.  (1)  A  manufacturer  may 
withdraw  a  notice  during  the  notice 
review  period  specified  in  paragraph  [k) 
or  (1)  of  this  section.  A  statement  of 
withdrawal  must  be  made  in  writing  to 
the  Document  Control  Officer  fTS-793), 
Office  of  Pesticides  and  Toxic 
Substances,  401  M  Street,  SW., 
Washington,  D.C.  20400.  The  withdrawal 
is  effective  upon  receipt  of  the  statement 
by  the  Document  Control  Officer  (OMB 
Control  No.  2070-0012). 

(2)  If  a  manufacturer  or  importer  who 
withdraws  a  notice  later  resubmits  a 
notice  for  the  same  chemical  sustance,  a 
new  notice  review  period  be^s. 

(n)  Expiration  of  review  period.  If  the 
review  period  identified  in  paragraph  (k) 
of  this  section  expires  without 
notification  of  extension  by  EPA. 
manufacttue  or  import  may  begin  under 
the  terms  of  the  exemption.  The  fact  that 
EPA  does  not  initiate  regulatory  action 
during  the  review  period  does  not 
constitute  EPA  approval  or  certification 
of  the  substance,  and  does  not  mean 
that  EPA  may  not  take  regulatory  action 
on  the  substance  in  the  future. 

(0)  Inventory.  For  any  polymer  for 
which  the  review  period  has  expired 
under  paragraph  (k)  of  this  section,  and 
for  which  a  notice  of  commencement  of 
manufacture  has  been  submitted  under 
S  720.102  of  this  chapter.  EPA  will  add 
the  substance  to  the  Inventory.  The 
substance  will  be  identified  on  the 
Inventory  by: 

(1)  The  name  of  each  reactant  used  at 
greater  than  2  percent  by  weight  in  the 
manufacture  of  the  polymer  and  by 
those  reactants  used  at  2  weight  percent 
or  less  as  identified  under  paragraph 
(f)(2)(iv)  of  this  <«ection. 

(2)  The  criteria  identified  in  paragraph 
(d)  (1)  through  (7)  of  this  section. 

(3)  The  information  provided  in 
paragraph  (0(2Mvi)  of  this  section. 

(4)  For  substances  exempt  under 
oaragraph  (eKl)  of  this  section,  the 


minimum  permissible  number-average 
molecular  weight  of  1.00a 

(p)  Actions-under  sections  Sfe/and 
5/n  of  the  Act.  EPA  will  act  under  set.tiun 
5(e)  or  5(f)  of  the  Act  on  a  substance 
submitted  under  paragraph  (e)  of  this 
section  if  the  Agency  determines  that 
the  statutory  criteria  for  such  action  are 
met. 

(qj  Notification  of  Ineligibility— {1] 
During  the  period  from  notice 
submission  until  commencement  of 
manufacture.  If  at  any  time  between 
submission  of  a  notice  under  paragraph 
(f)  of  this  section  and  commencement  of 
manufacture  of  the  new  chemical 
substance  described  in  the  notice,  the 
Director  determines  that  the  new 
chemical  substance  does  not  meet  the 
terms  of  this  section,  the  Director  or  his 
or  her  designee  will  immediately  notify 
the  manufacturer  by  telephone,  and 
subsequently  by  certified  letter,  that  the 
substance  does  not  meet  the  terms  of 
this  section  and  will  explain  the  reasons 
for  the  determination.  After  receiving 
notice  of  such  a  determination,  the 
manufacturer  may  not  begin  to  ' 

manufacture  the  new  chemical 
substance  without  complying  with 
section  5(a)(1)  of  the  Act  and  Part  720  of 
this  chapter. 

(2)  After  commencement  of 
manufacture.  (i)(A)  If  at  any  time  after 
commencement  of  manufacture  of  a 
chemical  substance  which  was  the 
subject  of  a  notice  under  paragraph  (f) 
of  this  section,  the  Director  determines 
that  the  chemical  substance  being 
manufactured  does  not  comply  with  the 
identification  entered  on  the  Inventory 
under  paragraph  (o)  of  this  section  and 
that  the  substance  is  not  otherwise  on 
the  inventory,  the  Director  or  his  or  her 
designee  will  notify  the  manufacturer  by 
telephone,  and  subsequently  by  certified 
letter,  that  EPA  believes  that  the  new 
chemical  substance  is  being 
manufactived  in  violation  of  this 
section. 

(B)  The  manufacturer  may  continue  to 
manufacture,  process,  distribute  in 
commerce,  or  use  the  chemical 
substance  after  receiving  notification 
under  paragraph  (q)(2)(i)(A)  of  this 
section  if  the  manufacturer  was 
manufacturing,  processing,  distributing 
in  commerce,  or  using  the  substance  at 
the  time  of  telephone  notification  and  if 
the  manufacturer  submits  objections  or 
an  explanation  under  paragraph 
(q)(2)(ii)  of  this  section.  Manufacturers 
not  manufacturing,  processing, 
distributing  in  commerce,  or  using  the 
chemical  substance  at  the  time  of 
telephone  notification  may  not  begin 
such  activity  until  EPA  makes  its  final 
determination  under  paragraph  (q)(2)(iii) 
of  this  sectioa 


(C)  If  EPA  brings  an  enforcement 
action  under  this  section,  the 
manufacturer  will  not  be  subject  to 
penalty  under  section  15  of  the  Act  for 
continuing  commercial  activity  from  the 
date  of  telephone  notification  under 
paragraph  (q)(2)(i)(A)  of  this  section 
through  the  date  of  notification  under 
paragraph  (q)(2)(iii)  of  this  section. 

(ii)  A  manufacturer  which  has 
received  notice  under  paragraph  (q)(2)(i) 
of  this  section  may  submit  detailed 
objections  to  the  determination  or  an 
explanation  of  its  diligence  and  good 
faith  efforts  in  attempting  to  cwnply 
with  the  terms  of  this  section  and  with 
the  identification  of  the  substance  on 
the  Inventory,  or  both,  within  15  days  of 
receipt  of  the  written  notification. 

(iii)  The  Director  will  consider  any 
objections  or  explanation  submitted 
under  paragraph  (q)(2)(ii)  of  this  section, 
will  make  a  final  determination,  and  will 
notify  the  manufacturer  of  the  final 
determination  by  telephone  within  15 
days  of  receipt  of  the  objections  or 
explanation,  and  subsequently  by 
certified  letter. 

(iv)  EPA  may  begin  an  enforcement 
action  against  the  manufacturer  if: 

(A)  The  Director  does  not  receive 
objections  or  an  explanation  within  the 
15  days  specified  in  paragraph  (q)(2)(ii) 
of  this  section. 

(B)  The  Director  determines,  after 
considering  the  objections  or 
explanation,  that  the  chemical 
substance  does  not  comply  with  the 
identification  on  the  Inventory  and  is 
not  otherwise  on  the  Inventory  and  that 
the  manufacturer  did  not  act  with  due 
diligence  and  in  good  faith  to  comply 
with  all  of  the  terms  of  this  section  and 
with  the  identification  of  the  substance 
on  the  Inventory. 

(C)  The  Director  makes  the 
determination  specified  in  paragraph 
(q)(2)(v)  of  this  section,  but  the 
manufacturer  continues  manufacture  of 
the  new  chemical  substance  without 
submitting  a  full  notice  under  Part  720  of 
this  Chapter  as  specified  in  paragraph 
(q)(2)(v)  of  this  section. 

(v)  The  Director  may  determine,  after - 
considering  the  explanation  and 
objections,  if  any,  that,  while  the 
chemical  substance  does  not  comply 
with  the  identification  on  the  Inventory 
and  is  not  otherwise  on  the  Inventory, 
the  manufacturer  acted  with  due 
diligence  and  in  good  faith  to  comply 
with  the  terms  of  this  section  and  the 
identification  of  the  substance  on  the 
Inventory.  If  the  Director  makes  such  a 
determination,  the  manufacturer  may 
continue  manufacturing,  processing, 
distributing  in  commerce,  and  using  the 
new  chemical  substance  if: 
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(A)  It  was  actually  manufacturing, 
processing,  distributing  in  commerce,  or 
using  the  chemical  substance  at  the  time 
it  received  the  telephone  notification 
specified  in  paragraph  (q)(2](i)  of  this 
section. 

(B)  It  submits  a  full  notice  on  the  new 
chemical  substance  under  section  5(a)(1) 
of  the  Act  and  Part  720  of  this  chapter 
within  15  days  of  receipt  of  the 
telephone  notification  under  paragraph 
(q)(2)(iii)  of  this  section.  Such 
manufacture,  processing,  distribution  in 
commerce,  and  use  may  continue  unless 
EPA  takes  action  under  sections  5(e)  or 
5(f)  of  the  Act. 

(3)  Action  under  this  paragraph  does 
not  preclude  action  under  sections  7, 15. 
16.  and  17  of  the  Act. 

(r)  Recordkeeping.  (1)  A  manufacturer 
of  a  new  polymer  under  paragraphs  (e) 
(1)  or  (2).  of  this  section  must  keep  the 
records  described  in  this  paragraph  for  5 
years  from  the  date  of  commencement  of 
manufacture. 

(2)  The  records  must  include  the 
following  to  demonstrate  compliance 
with  the  terms  of  this  section: 

(i)  Records  of  production  volume  for 
the  first  3  years  of  manufacture,  the  date 
of  commencement  of  manufacture,  and 
documentation  of  this  information. 

(ii)  Documentation  of  any  other 
information  provided  in  the  limited 
premanufacture  notice,  including: 

(A)  Information  to  demonstrate  that 
the  new  polymer  is  not  specifically 
excluded  from  the  exemption. 

(B)  Information  to  demonstrate  that 
the  polymer  meets  the  exemption 


criteria  in  paragraph  (e)  (1)  or  (2)  of  this 
section. 

(3)  The  manufacturer  must  submit  the 
records  listed  in  paragraph  (r)(2)  of  this 
section  to  EPA  upon  written  request  by 
the  Director  of  the  Office  of  Toxic 
Substances.  The  manufacturer  must 
provide  these  records  within  15  working 
days  of  receipt  of  this  request.  In 
addition,  any  person  who  manufactures 
a  new  chemical  substance  under  the 
terms  of  this  section,  upon  request  of 
any  officer  or  employee  of  EPA 
designated  by  the  Administrator,  must 
permit  such  person  at  all  reasonable 
times  to  have  access  to  and  to  copy 
these  records. 

(s)  Submission  of  information. 
Information  submitted  to  EPA  imder  this 
section  must  be  sent  in  writing  to: 
Document  Conti^l  Officer  (TS-793). 
Office  of  Pesticides  and  Toxic 
Substances.  Environmental  Protection 
Agency.  Room  E-401,  401  M  St..  SW.. 
Washington.  D.C.  20460. 

(t)  Compliance.  (1)  Failure  to  comply 
with  any  provision  of  this  section  is  a 
violation  of  section  15  of  the  Act  (15 
U.S.C.  2614). 

(2)  A  person  who  manufactures  or       ' 
imports  a  new  chemical  substance        V 
before  a  notice  is  submitted  and  the 
notice  review  period  expires  is  in 
violation  of  section  15  of  the  Act. 

(3)  Using  for  commercial  purposes  a 
chemical  substance  or  mixture  which  a 
person  knew  or  had  reason  to  know  was 
manufactured,  processed,  or  distributed 
in  commerce  in  violation  of  section  5  or 


this  rule  is  a  violation  of  section  15  of 
the  Act  (15  U.S.C.  2614). 

(4)  Failure  or  refusal  to  establish  and 
maintain  records  or  to  permit  access  to 
or  copying  of  records,  as  required  by 
this  section  and  section  11  of  the  Act,  is 
a  violation  of  section  15  of  the  Act  (15 
U.S.C.  2614). 

(5)  Failure  or  refusal  to  permit  entry  or 
inspection  as  required  by  section  11  of 
the  Act  is  a  violation  of  section  15  of  the 
Act  (15  U.S.C.  2614). 

(6)  Violators  may  be  subject  to  the 
civil  and  criminal  penalties  in  section  16 
of  the  Act  (15  U.S.C.  2615)  for  each 
violation.  Persons  who  submit 
materially  misleading  or  false  jji^ 
information  in  connection  with  the 
requirements  of  any  provision  of  this 
section  may  be  subject  to  penalties 
calculated  as  if  they  never  filed  their 
notices. 

(7)  EPA  may  seek  to  enjoin  the 
manufacture  or  processing  of  a  chemical 
substance  in  violation  of  this  section  or 
act  to  seize  any  chemical  substance 
manufactured  or  processed  in  violation 
of  this  section  or  take  other  actions 
under  the  authority  of  section  7  of  this 
Act  (15  U.S.C.  2806)  or  section  17  of  this 
Act  (15  U.S.C.  2616). 

(u)  Inspections.  EPA  will  conduct  » 

inspections  under  section  11  of  the  Act 
to  assure  compliance  with  section  5  and 
this  section,  to  verify  that  information 
submitted  to  EPA  under  this  section  is 
^  true  and  correct,  and  to  audit  data 
submitted  to  EPA  under  this  section. 
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40  CFR  Part  26S  j 
(SWH-fRL  2656-*] 

hrtarim  Status  Standards  for  Owners 
and  Operators  of  Hazardous  Waste 
Trsatmsrtt,  Storage  and  [Msposai 
racames 

AQCNCV:  Environmental  Protection 
Agency. 

ACTION:  Technical  Amendment. 

SUKmARY:  The  Environmental  Protection 
Agency  is  today  promulgating  a 
technical  amendment  to  the  interim 
status  standards  for  owners  and 
operators  of  hazardous  waste  facilities. 
This  amendment  merely  clarifies  the 
existing  interim  status  standards 
regarding  the  applicability  of 
requirements  to  facilities  whose  interim 
status  is  terminated.  Today's 
amendment  does  not  change  any 
substantive  requirements. 
DATE:  These  amendments  are  effective 
December  5, 1984. 

AOOflESS:  Background  material  relating 
to  this  amendment  is  maintained  by  the 
Docket  Clerk,  Office  of  Solid  Waste 
(WH-562).  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  D.C.  20460.  The  docket  is 
available  for  viewing  from  9:00  a.m.  to 
4:00  p.m.,  Monday  thru  Friday,  excluding 
holidays. 

FOa  FUMTHER  INFORMATION  CONTACT: 
The  RCRA  Hotline,  toll-free  at  (800)  424- 
9346  or  382-3000  in  Washington.  D.C:  or 
Libby  Scopino  in  the  Office  of  Waste 
Programs  Enforcement,  U.S. 
Environmental  Protection  Agency, 
Washington,  D.C,  (202)  47S-6731. 
SUmCSKNTARV  MFORSUTION:  EPA  has 
promulgated  regulations  implementing 
SubtiUe  C  of  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA),  42  U.S.C.  6901  et 
seq.,  establishing  a  comprehensive 
program  for  the  handling  and 
management  of  hazardous  waste  (40 
CFR  Parts  260-285,  270.  271.  and  124). 
Pursuant  to  Section  3005(a)  of  RCRA, 
the  regulations  require  owners  or 
operators  of  hazardous  waste 
management  facilities  to  have  a  permit. 

Recognizing  that  EPA  would  not  be 
able  to  issue  permits  to  all  hazardous 
waste  management  facilities  at  once. 
Section  3005(e)  of  RCRA  provides  that  a 
hazardous  waste  management  facility 
that  meets  certain  requirements  will  be 
treated  as  having  been  issued  a  permit. 
EPA  refers  to  such  an  owner  or  operator 
as  one  who  has  interim  status. 


Section  3004  of  RCRA  requires  EPA  to 
promulgate  performance  standards 
applicable  to  owners  and  operators  of 
facilities  that  treat,  store  or  dispose  of 
hazardous  wastes.  These  Section  3004 
standards  are  independently 
enforceable  national  standards  which 
are  separable  from  the  Section  3005 
permit/interim  status  provisions.  See  45 
FR  33158  (May  19, 1980). 

EPA  promulgated  both  Part  264 
general  permitting  standards  and  Part 
265  interim  status  standards  under  the 
authority  of  Section  3004.  EPA  has,  by 
regulation,  limited  the  requirements  for 
facilities  with  interim  status  to  those 
found  in  40  CFR  Part  265.  See  40  CFR 
270.71(b).  Pursuant  to  8  265.1  of  the 
RCRA  regulations,  the  standards  in  Part 
265  apply  "during  the  period  of  interim 
status."  These  standards  apply  to 
owners  and  operators  of  hazardous 
waste  facilities  who  have  fully  complied 
with  the  interim  status  requirements, 
"until  Hnal  administrative  disposition  of 
their  permit  application  is  made." 
(§  265.1(b)). 

The  wording  of  9  265.1(b)  implies  that 
once  a  facility's  interim  status  is 
terminated  the  facility  would  no  longer 
have  to  meet  the  Part  265  interim  status 
standards  including  the  closure,  post- 
closure  and  Hnancial  responsibility 
requirements.  However,  EPA  has  the 
statutory  authority  under  Section  3004  to 
enforce  the  Part  265  standards  at 
facilities  which  no  longer  have  interim 
status.  Some  sections  of  the  regulations 
clearly  reflect  that  authority.  For 
example,  the  provisions  in  S  265.112(c) 
and  S  265.118(c)  clearly  require  facilities 
whose  interim  status  has  been 
terminated  to  meet  certain  Part  265 
closure  and  post-closure  requirements. 
Section  265.112(c)  requires  that. 

The  owner  or  operator  must  submit  his 
closure  plan  to  the  Regional  Administrator  at 
least  180  days  before  the  date  he  expect*  to 
l>egin  closure.  The  owner  or  operator  must 
submit  his  closure  plan  to  the  Regional 
Administrator  no  later  than  15  days  after 

(1)  Termination  of  interim  status  (except 
when  a  permit  is  issued  to  the  facility 
simultaneously  with  termination  of  interim 
status;  (emphasis  added)) 

(2)  Issuance  of  a  judicial  decree  or  order 
under  Section  a()08  of  RCRA  to  cease 
receiving  wastes  or  close. 

Clearly,  %  265.112(c)  envisioned  that 
facilities  would  submit  closure  plans  for 
approval  subsequent  to  the  termination 
of  the  facilities'  interim  status. 

Further,  many  of  the  other  substantive 
requirements  of  Part  265  are  cleariy 
stated  to  be  applicable  until  final 
closure  of  the  facility  is  certified.  For 
instance.  $  265.147(e)  requires  that 
liability  insurance  be  maintained  by  the 
owner  or  operator  of  a  facility  until  the 


certification  of  flnal  closure  is  received 
by  the  Regional  Administrator.  A 
facility's  interim  status  may  be 
terminated  prior  to  certification  of  Hnal 
closure.  In  those  instances,  the  Agency 
requires  the  facility  whose  interim 
status  has  been  terminated  to  maintain 
liability  insurance  in  spite  of  the 
language  in  \  265.1. 

As  stated  above,  EPA  believes  that  it 
has  both  the  statutory  and  regulatory 
authority  to  apply  the  Part  265  standards 
to  those  facilities  whose  interim  status 
has  been  terminated.  However,  in  order 
to  clarify  the  Part  265  standards,  the 
Agency  is  amending  Section  265.1  to 
state  specifically  that  the  Part  265 
requirements  apply  to  an  interim  status 
facility  until  either  a  permit  is  issued 
under  Section  3005  of  RCRA  or  until  all 
applicable  Part  265  closure  and  post- 
closure  responsibilities  are  fulfilled. 

Good  Cause  Excepdon 

This  technical  amendment  is 
published  without  prior  notice  and 
comment  because  the  Agency  believes 
that  such  notice  and  comment  is 
unnecessary  pursuant  to  the  good  cause 
exception  in  the  Administrative 
Procedures  Act,  5  U.S.C.  Section 
553(APA).  Today's  amendment  merely 
clariBes  an  existing  Agency  rule  and  as 
such  is  a  routine,  insignificant  technical 
amendment.  The  impact  of  the 
amendment  on  the  public  is  insignificant 
because  the  amendment  does  not 
impose  any  new  substantive 
requirements.  It  merely  codifies  the 
already  implied  requirement  that 
owners  and  operators  of  facilities  whose 
interim  status  is  terminated  must  comply 
with  the  applicable  Part  265  standards 
until  final  closure  and  post-closure 
responsibilities  are  fulfilled. 

Effective  Date 

RCRA  Section  3010(b)  provides  that 
regulations  and  amendments  to 
regulations  under  RCRA  take  effect  six 
months  from  the  date  of  promulgation. 
The  purpose  of  this  requirement  is  to 
allow  sufficient  lead  time  for  regulated 
communities  to  prepare  for  compliance 
with  major  new  regulations.  Section 
553(d)  of  the  Administrative  Procedures 
Act  (APA)  prohibits  "publication  or 
service  of  a  substantive  rule  . . .  less 
than  30  days  before  its  effective  date 
except  for  good  cause." 

For  the  amendment  proposed  today, 
EPA  believes  that  an  effective  date  six 
months  or  30  days  after  promulgation 
would  be  unnecessary.  These 
amendments  simply  clarify  existing 
regulatory  language  and  do  not  impose 
any  new  substantive  requirements. 
Therefore,  the  Agency  finds  that  there  is 
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good  cause  that  this  amendment  be 
effective  two  weeks  after  publication. 

Compliance  With  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposed  regulation  is 
not  major  because  it  will  not  result  in  an 
effect  on  the  economy  of  $100  million  or 
more,  nor  will  it  result  in  an  increase  in 
costs  or  prices  to  industry.  There  would 
be  no  adverse  impact  on  the  ability  of 
U.S. -based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.  Because  this 
amendment  is  not  a  major  regulation,  no 
Regulatory  Impact  Analysis  is  being 
conducted. 

These  amendments  were  submitted  to 
the  Office  of  Management  and  Budget 
for  review  as  required  by  Executive 
Order  12291.  Any  comments  from  OMB 
to  EPA  and  any  response  to  those 
comments  are  available  for  viewing  at 
the  Office  of  Solid  Waste  Docket,  Room 
S269-C  U.S.E.P.A..  401  M  Street.  SW.. 
Washington.  D.C.  20460. 

Paperworic  Reduction  Act 

There  is  no  recordkeeping  or  reporting 
burden  associated  with  today's  action. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  Federal  Agencies  prepare 
regulatory  flexibility  analyses  assessing 
the  impacts  of  proposed  rules  on  entities 
such  as  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  Such  an  analysis  is  not* 


required,  however,  when  the  head  of  an 
Agency  certifies  that  a  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

I  find  that  today's  proposal,  if 
promulgated,  would  have  no  impact  on 
small  entities  because  it  does  not 
impose  any  additional  substantive 
requirements.  Accordingly.  I  certify  that 
this  amendment  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  265 

Hazardous  materials,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements.  Security  measures.  Surety 
bonds.  Waste  treatment  and  disposal. 
Water  supply. 

Dated:  October  25. 1984. 
William  D.  Ruckelshaus. 
Administrator. 

PART  265— [AMENDED] 

40  CFR  Part  265  is  amended  as 
follows: 

§265.1    [Amended] 

1.  Section  265.1  (a)  is  revised  to  read 
as  follows: 

(a)  The  purpose  of  this  part  is  to 
establish  minimum  national  standards 
that  define  the  acceptable  management 
of  hazardous  waste  during  the  period  of 
interim  status  and  until  certification  of 
final  closure  or,  if  the  facility  is  subject 
to  post-closure  requirements,  until  post- 
closure  responsibilities  are  fulfilled. 

2.  Section  265.1(b)  is  revised  to  read 
as  follows: 


(b)  The  standards  of  this  part  apply  to 
owners  and  operators  of  facilities  that 
treat,  store  or  dispose  of  hazardous 
waste  who  have  fully  complied  with  the 
requirements  for  interim  status  under 
Section  3005(e)  of  RCRA  and  S  270.10  of 
this  Chapter  until  either  a  permit  is 
issued  under  Section  3005  of  RCRA  or 
until  applicable  Part  265  closure  and 
post-closure  responsibilities  are  fulfilled, 
and  to  those  owners  and  operators  of 
facilities  in  existence  on  November  19, 
1980  who  have  failed  to  provide  timely 
notification  as  required  by  Section 
3010(a)  of  RCRA  and/or  failed  to  file 
Part  A  of  the  permit  application  as 
required  by  40  CFR  270.10  (e)  and  (g). 
These  standards  apply  to  all  treatment 
storage  and  disposal  of  hazardous  waste 
at  these  facilities  after  the  effective  date 
of  these  regulations,  except  as 
specifically  provided  otherwise  in  this 
Part  or  Part  261  of  this  Chapter. 

Comment:  As  stated  in  Section  3005(a)  of 
RCRA,  after  the  effective  date  of  regulations 
under  that  Section  (i.e..  Parts  270  and  124  of 
this  Chapter),  the  treatment,  storage  and 
disposal  of  hazardous  waste  is  prohibited 
except  in  accordance  with  a  permit.  Section 
3005(e)  of  RCRA  provides  for  the  continued 
operation  of  an  existing  facility  that  meets 
certain  conditions,  until  final  administrative 
disposition  of  the  owner's  and  operators 
permit  application  is  made. 
(Sees.  1006.  2002(a).  3004,  and  3005  of  the 
sBolid  Waste  Disposal  Act.  as  amended  by  the 
Resource  Conser\ation  and  Recovery  Act  of 
1976.  as  amended.  42  U.S.C.  6905.  6912(a), 
6924.  6925) 
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1 46 44652 

1 93 45869 

450 4491 9 

510 — 45593 

51 1 44766 

22CFR 

220..„ 44631 

PropoMdRulM: 

41 44920 

23CFR 

1 40 45577 


207 44750.  45125 

213 45125 

220 45125 

221 45125 

232 451 25 

238 451 25 

250. 45125 

255 44750 

300 „ 45128 

511 — 44066 

905._ _ 44285 

965. — 44982 

26CFR 

5h 43951 

41 45849 

48 45849 

301 44460 

PropoMd  RuIm: 

1 44300.  45449,  45450 

41 44300.  44310.  44921 

48 44300,  44310,  44921 

51 ™ 45758 

301 45452 

27CFR 

9 44202,  44895 

PropoMd  Rutes: 

4 44217,45018 

5 44921 

55 44922 

1 78.„ 44922 

240 4421 7 

28CFR 

2 „ 44097 

1 5 „ 44995 

51 1 44056 

PropoMdRulM: 

545 44059 

29CFR 

530..„ _ 44262 

1 601 45424 

1 952 44202 

2619 45129 

PropoMdRulM: 

2617 44106 

2640 4501 8 

2648 45018 

30CFR 

91 5 44206 

917 44750 

935 43952,  44461.  44996 

Propooad  Rul««: 

250 44924 

816 45595 

817 45695 

855 45595 

91 7 44653 

920 43974 

931 44769 

938 43974 


31CFR 

5 


. 45578 


271 44217.  45174,  45175 

430 441 05 


24CFR 

205..- 


...45125 


33CFR 

100 45579,  45580,  45758 

117 43953-43956,  44207, 

44632,45130,45580 

165 44632 

PropoMd  RuIm: 

117 43975.  44925.  45596 


i            126 

45597 

i            160 

45597 

1            165 

44926 

34CFR 

Proposed  Rirftts: 

Ch.  VI 

76 

208 _ 

45834 

—  45834 
45834 

36CFR 

PropoMdRulM: 

223.„     ...      ._ 

291 

44109 

45117 

1121 

44310 

38CFR 

3 44099,45130 

PropoMdRulM: 

1 45870 

39CFR 

1 0 „ 451 30 

265 44286 

40CFR 

52 44099,  44208,  44287. 

44463,  44996 

60 44633,  45424 

61 44633 

81 45131 

86 44740 

1 24 „ 45292 

144_ „ 45292 

146 _ 45292 

1 47 „ _ 45292 

180 44464-44467,  45132, 

45849-45854 

261 44978 

265 46094 

704 45133.  45425 

707 45581 

723 46066 

761 44634 

775 44997 

PropoMdRulM: 

50 44770.  45871 

51 44770,  44878 

52 43976,  43977,  44110, 

44505,  44927,  451 78. 45761- 
45765,  45872 

53 45871 

58 45871 

81 43977.  45031 

147 „ 44111 

1 52 45873 

1 57 45873 

1 58 _.  45873 

1 62 45873 

1 70 45 1 81 

261 44718 

271 44111,  44312,  44506, 

45452,  45874 

406 44928 

407 44928 

408 44928 

409 44928 

41 1 , 44928 

422 44928 

424 44928 

426 44928 

431 44928 

432 44928 

439 _ 44928 

712 44218,45598 
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716 44220.  45602 

799 45606,  45610 

41CFR 

50-201.. 45855 

Ch.  101 44468 

101-20 44469 

101-41 44470 

101-47 44471 

Ch.  201 45748 

42  CFR 

36 44288 

400 4543 1 

403 44472 

405 44472 

441 45431 

43CFR 

PuMIc  Land  OrdwK 

1821 44473 

6547  (corrected  by 

PLO  6577) 44997 

6577 44997 

Proposed  RuIm: 

3160 44655 

3420 44221 

44CFR 

64 44751 .  451 33 

65 451 34.  451 35 

67 451 36 

Propo9#d  RutoK 

67 45181 


4SCFR 

801 44473 

PropoMd  RuIm! 

95 „ 4561 7 

201 45558 

205 45558 

206 45558 

225 45558 

232 45558 

233 45558 

234 45558 

235 45558 

237 45558 

46CFR 

310 45857 

500 44362 

501 44362 

502 44362 

503 44362 

504 44362 

505 44362 

538 45364 

572 45320 

580 45364 

585 45397 

587 45397 

PropoMd  RuIm: 

67 45623 


47CFR 

0 „.„ 45582 

2. 44101.  44997 

1 5 4421 0 

25 44751 

31 44289 

43 44289 

73 43957,  44101.  45139- 

45146,45583-45587 


74 45155 

76 45431 

0 45454 . 

1 _ 45454 

2 45766.  45875 

73 44113.  44114,  45186, 

45625, 45875 
90 44223.  45454.  45875 

48CFR 

rropc>i#d  RutoK 

1480 45187 

1803 45194 

1 804 451 94 

1 805 „ 451 94 

1812 451 94 

1813 451 94 

1814 451 94 

181 5 451 94 

1816 45194 

1817 45194 

1825 45194 

1 827 451 94 

1 831 451 94 

1832 45194 

1 835 451 94 

1 842 451 94 

1 844 „ 451 94 

1 845 451 94 

1852 45194 

49CFR 

1 ■ 441 02 

1 71 45749 

1 73 43963.  45749 

1 75 45749 

1 78 43965 

1 79 43963 

391 44210 

392 44210 

571 44899 

575 44751 

1 1 60 45858 

1 1 65 45858 

1 1 68 45858 

1181 45858 

1 1 82 45858 

PropoMdRulM: 

23 44772 

1 72 45627 

1 73 45627 

1 95 44928 

542 45629 

1102 44224 

50CFR 

17 43965.  44753,  45160 

258 44474 

61 1 44757 

620 441 02 

652 451 64.  45859 

663 44638.  44901 

671 ..„ 44757 

676 44998 

Propooad  RuIm: 

17 44507,  44712,  45766. 

45880-45887 

222 44774 

227 44774 

61 1 44655 

630 45888 

672 44655 


675 

44655 

LIST  OF  PUBUC  LAWS 

Note:  No  public  bills  which 
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Air  PoHutlon  Control 

Environmental  Protection  Agency 

Authority  Delegations  (Government  Agencies) 

Transportation  Department 

Aviation  Safety 

Federal  Aviation  Administration 

Commodity  Futures 

Commodity  Futures  Trading  Commission 

Customs  Duties  and  inspection 

Customs  Service 

Education  of  Handicapped 

Education  Department 

Elementary  and  Secondary  Education 

Education  Department 

Endangered  and  Threatened  Species 

Fish  and  Wildlife  Service 

Hsheries 

National  Oceanic  and  Atmospheric  Administration 

Food  Ingredients 

Food  and  Drug  Administration 

Grant  Programs — Education 

Education  Department 

Household  Applicances 

Consumer  Product  Safety  Commission 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Service,  General  Services  Administration,  Washington, 
DC  20406.  under  the  Federal  Register  Act  (49  Stat.  50a  as 
amended:  44  U.S.C.  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I). 
Distribution  is  made  only  by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Washington,  DC  20402. 

Tlie  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
'  published  by  act  of  Congress  and  other  Federal  agency 
doctmients  of  public  interest.  Documents  are  on  Hie  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  a^-e  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  SlSaOO  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  secUon  of  this  issue. 


Investigations 

International  Trade  Commission 

Loan  Programs— Business  and  Industry 

Farmers  Home  Administration 

Postal  Service 

Postal  Service 

Reporting  and  Recordkeeping  Requirements 

Federal  Highway  Administration 

Housing  and  Urban  Development  Department 

Securities 

Securities  and  Exchange  Commission 

Security  Measures 

Energy  Department 


46190 


46221 
46221 


Agricultural  Trade  and  Export  Policy  Commlstfon 

NOTICES 
46179     Meetings 

Agriculture  Department 

See  Cooperative  State  Research  Service;  Farmers 

Home  Administration;  Soil  Conservation  Service. 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Meetings: 
Design  Arts  Advisory  Panel;  correction 
Music  Advisory  Panel 

Coast  Guard  ' 

NOTICES 

Committees  establishment,  renewals,  terminations, 
etc.: 
46232         Rules  of  the  Road  Advisory  Council 

Commerce  Department 

See  also  International  Trade  Administration; 
National  Oceanic  and  Atmospheric  Administration. 
NOTICES 
Procurement: 
46179         Commercial  or  industrial  activities,  performance; 

review  schedule  {OMB  A-76  implementation); 

cancellation  . 

Commodity  Futures  Trading  Commission 

RULES 

Reports: 
46116         General  provisions;  market  surveillance  data 

NOTICES 
46235     Meetings;  Sunshine  Act 

Consumer  Product  Safety  Commission 

RUIXS 

46108     Space  heaters,  unvented  gas-fired;  oxygen 

depletion  safety  shutoff  systems;  safety  standards; 
revocation 

Cooperative  State  Research  Service 

NOTICES 
Meetings: 
46179         Committee  of  Nine 

«  Customs  Service 

RULES 

Financial  and  accounting  procedure: 
46118         Administrative  overhead  charges 

Vessels  in  foreign  and  domestic  trade: 
46118         Tonnage  tax  and  light  money  payment 

PROPOSED  RULES 

Customs  bonds,  merchandise  entry,  etc.: 
46161         Submission  o''  missing  documents;  filing  time 


Tariff  classification  of  merchandise: 
46163         Footwear  known  as  rubber  duckies;  petition 
46162         Operatic  and  theatrical  costumes;  petition 

Defense  Department 

See  Air  Force  Department. 


Education  Department 

PROPOSED  RULES 

Elementary  and  secondary  education: 

Magnet  schools  assistance  program 
Special  education  and  rehabilitative  services: 

Handicapped  children  education,  assistance  to 

States 

National  Institute  of  Handicapped  Research; 

innovation  grants  program,  spinal  cord  injuries 

special  projects,  etc. 
NOTICES 
Meetings: 

Indian  Education  National  Advisory  Council 


46169 


46252 


46244 


46190 


46240 


46097 


46141 

46294 

46196 
46196 
46304 

46194 
46314 

46324 
46195 


46097 


Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions: 
FL,  MO.  and  NY 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission. 
RULES 

Defense  programs: 
Security  interests,  protective  force  personnel 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation:  various  States: 

Vermont 
NOTICES 

Carcinogen  risk  assessment;  proposed  guidelines 
Environmental  statements;  availability,  etc.: 

Agency  statement;  review  and  comment 

Agency  statements;  weekly  receipts 
Exposure  assessment;  proposed  guidelines 
Meetings: 

Science  Advisory  Board 
Mutagenicity  risk  assessment;  proposed  guidelines 
Toxic  and  hazardous  substance  control: 

Health  assessment  of  suspect  developmental 

toxicants;  proposed  guidelines;  inquiry 
Wafer  pollution  control: 

State  water  quality  standards  and  criteria; 

availability  of  related  documents 

Farmers  Home  Administration 

RUI.ES 

Loan  and  grant  programs: 
Business  and  industrial  loan  program;  filing  and 
processing  applications 


IV 
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46105 
46106 

46153- 
46155 


46231 


46149 


46235, 
46236 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Fokker 
Standard  instnunent  approach  procedures 

PROPOSED  RULES 

Transition  areas  (3  documents] 

NOTICES 

Meetings: 
Aeronautics  Radio  Technical  Commission  (2 
documents) 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 

Crop  insurance;  various  commodities: 
Sweet  com  ^ 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act  (4  documents) 


Federal  Election  Commission 

NOTICES 
46236     Meetings;  Sunshine  Act 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 
46191         Carolina  Power  &  Ught  Co. 
46191         Delmarva  Power  &  Light  Co. 

46191  El  Paso  Electric  Co. 

46191,        Florida  Power  Co.  (2  documents) 
46192 

46192  Idaho  Power  Co.  (2  documents) 

46192  Iowa-Illinois  Gas  &  Electric  Co. 

46193  Maine  Public  Service  Co. 
46193        Niagara  Mohawk  Power  Corp. 

46193  Southern  Natural  Gas  Co. 

Small  power  production  and  cogeneration  facilities; 
qualifying  status;  certification  applications,  etc.: 

46194  Occidental  Geothermal.  Inc.,  et  al. 

Federal  Highway  Administration 

RUUS  ' 

Motor  carrier  safety  regulations: 
46145        Driver's  record  of  duty  status;  final  rule  and 
request  for  comments 

Federal  Home  Loan  Bank  Board 

NOTICES 
46197     Agency  information  collection  activities  under 

OMB  review 
46236,    Meetings;  Sunshine  Act  {2  Documents) 
46237 

Receiver  appointments: 
46197         American  Savings  &  Loan  Association,  Inc., 

Knoxville,  TN 
46197        East  Tennessee  Federal  Savings  &  Loan 
Association,  iCnoxville,  TN 

46197  John  Sevier  Savings  &  Loan  Association  of 
Sevierville,  Inc. 

46198  Knox  Federal  Savings  &  Loan  Association, 
Knoxville,  TN 

46198         Savannah  Savings  and  Loan  Association, 
Savannah,  TN 


Federal  Maritime  Commission 

PROPOSED  RULES 

Freight  forwarders,  independent  ocean:  licensing: 
46174         Agreement  filing;  proceeding  terminated 

NOTICES 

Freight  forwarder  licenses: 
46198  Landry,  C.  Martin,  et  al. 
46237     Meetings;  Sunshine  Act 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
46198        California  Commercial  Bancshares,  et  al. 

46198  Fidelcor.  Inc.,  et  al. 

46199  RBC  Holdings  (USA)  Inc.,  et  al. 
Federal  Open  Market  Committee: 

46200  Domestic  policy  directives 
46237     Meetings;  Sunshine  Act 

Federal  Trade  Commission 

PROPOSED  RULES 
46156     Antacids,  over-the-counter;  advertising;  proceeding 
terminated 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
46174         Inyo  brown  towhee 

NOTICES 

Pipeline  rights-of-way  applications: 
46206         Louisiana 

Food  and  Drug  Administration 

PROPOSED  RULES 

GRAS  or  prior-sanctioned  ingredients: 
46164         Enzyme-modified  fats 
NOTICES 
Meetings: 

46201  Sulfiting  agents;  reexamination  of  GRAS  status 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health 
Care  Financing  Administration;  National  Institutes 
of  Health. 
NOTICES 

46200  Agency  information  collection  activities  under 
OMB  review 

Health  Care  Financing  Administration 

NOTICES 

Medicaid: 

46201  State  plan  amendments,  reconsideration; 
hearings;  Arkansas 

Housing  and  Urban  Development  Department 

RULES 
46140     Non-Federal  governmental  audit  requirements 
NOTICES 
Grants;  availability,  etc.: 

46203         Public  housing  homeownership  demonstration; 

reporting  and  recordkeeping  requirements  ' 

Immigration  and  Naturalization  Service 

NOTICES 
46212     Mariel  boatlift  Cubans;  registration  requirements 


Federal  Register  /  Vol.  49,  No.  227  /Friday,  November  23,  1984  /  Contents 


Indian  Affairs  Bureau 

NOTICES 
46203     Alaska  Native  Claims  Settlement  Act;  1985  study 
draft  report;  hearings  and  inquiry;  correction 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs 
Bureau;  Land  Management  Bureau;  Minerals 
Management  Service;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement 
Office. 


Internal  Revenue  Service 

PROPOSED  RULES 
Excise  taxes: 

Heavy  vehicle  use  tax;  diesel  fuel  tax  credits  and 

refunds;  correction 


NOTICES 
Meetings: 
46212        Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee 


46167 


1 

46182 
46180 
46181 

46182 


46180 


46183 


46123 


46207, 
46208 
46208 
46208 


46209 


46209 
46209 

46211 

46210 


International  Trade  Administration 

NOTICES 

Antidumping: 

Carbon  steel  plate  from  West  Germany 

Carbon  steel  wire  rod  from  Argentina 

Carbon  steel  wire  rod  from  Spain 
Countervailing  duties: 

Welded  carbon  steel  pipe  and  tube  products 

from  Mexico 
Meetings: 

Automated  Manufacturing  Equipment  Technical 

Advisory  Committee 
Steel  trigger  price  levels: 

Stainless  steel  round  wire;  first  quarter.  1985 

International  Trade  Commission 

RULES 

Import  investigations: 
Unfair  practices;  trade  import  procedures 

NOTICES 

Import  investigations: 
Glass  construction  blocks  (4  documents) 

Glass  tempering  systems 

Indomethacin;  deadline  for  receipt  of  motions  for 

assessment  of  fees  and  costs 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations; 

intent  to  engage  in 
Railroad  operation,  acquisition,  construction,  etc.: 

Akron  &  Barberton  Belt  E^ailroad  Co. 

Cadillac  &  Lake  City  Railway  Co. 
Railroad  services  abandonment: 

Illinois  Central  Gulf  Railroad  Co. 
Water  carrier  applications: 

Custom  Fuel  Services,  Inc.,  et  al. 

Justice  Department 

See  Immigration  and  Naturalization  Service. 

Lal>or  Department 

See  also  Employment  Standards  Administration; 
Mine  Safety  and  Health  Administration; 
Occupational  Safety  and  Health  Administration; 
Pension  and  Welfare  Benefit  Programs  Office. 
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Public  land  orders: 
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RULES 
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Meetings: 
46202        Biotechnology  Resources  Review  Committee 
46202        Environmental  Health  Sciences  Review 

Committee 
46202        National  Institute  of  Child  Health  and  Human 

Development 
46202        National  Library  of  Medicine;  Scientific 

Counselors  Board 
Recombinant  DNA  molecules  research: 
46256         Actions  under  guidelines 
46266         Guidelines 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 
46148         Ocean  salmon  off  coasts  of  Washington,  Oregon, 
and  California;  correction  (2  documents) 

PROPOSED  RULES 

Fishery  conservation  and  management: 
46177        Foreign  fishing;  permit  fees,  etc. 
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Iowa 
Utah 
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Meetings;  Sunshine  Act 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 
Gonzalo  Camblor.  M.D..  PC.  et  al. 

Postal  Service 

RULES 

Domestic  Mail  Manual: 

Special  fourth  class  mail;  changes  in  eligibility 
NOTICES 

Domestic  mail  classification  schedule;  special 
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Meetings;  Sunshine  Act 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities 

Unlisted  trading  privileges  in  over-the-counter 

securities 
NOTICES 
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OMB  review  (18  documents) 
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Surface  Mining  Reclantation  and  Enforcement 
Office 

PROPOSED  RULES 
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of  time 
West  Virginia 

Textile  Agreements  Implementation  Committee 

NOTICES 

Export  visa  requirements;  certification,  etc.: 
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Import  quotas  and  exclusions,  etc.: 
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Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation 
Administration;  Federal  Highway  Administration. 
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46145         Maritime  Administration  and  Research  and 
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Treasury  Department 
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DEPARTMENT  OF  AGRICULTURE 
Fai  11161  •  Home  Administration 
7  CFR  Part  19t0 

BuslneM  and  Industrial  Loan  Program 

agency:  Farmers  Home  Admuiistration, 

USDA. 

action:  Final  rule. 

summary:  The  Fanners  Home 
Administration  (FmHA)  amends  its 
Business  and  Industrial  (B&I)  Loan 
Program  regulations  to  provide  for  a 
change  in  administrative  instructions  to 
this  subpart.  This  action  is  necessary 
because  of  a  change  in  the  form  number 
of  the  management  system  card  used 
with  the  Rural  Community  Facility 
Tracking  System  (RCFTS).  The  intended 
effect  is  to  prescribe  Form  FmHA  2033- 
34.  "Management  System  Card — 
Business  and  Industry,"  for  use  by 
FmHA  State  offices. 
EFFECTIVE  DATE:  November  23, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  A.  Cannon,  Loan  Specialist, 
Business  and  Industry  Division,  FmHA, 
USDA,  14th  and  Independence  Avenue, 
S.W..  Washington,  D.C.  20250, 
Telephone:  (202)  475-3811. 
SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  involves 
only  internal  agency  management.  It  is 
the  policy  of  this  Department  to  publish 
for  comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  The  amended  regulation 
replaces  Form  FmHA  2033-37.  "Rural 
Community  Facility  Applicant/Borrower 


Definition."  Form  FmHA  2033-38.  "Rural 
Community  Facility  and  Funding  Data," 
Form  FmHA  2033-39.  "Rural  Community 
Facility  Status  Detail,"  Form  2033-40, 
"Rural  Community  Facihty  Fund 
Dispositions."  and  Form  FmHA  2033-41, 
"Rural  Community  Facility  Actual 
Verification  of  Employment  and  Users," 
with  Form  FmHA  2033-34, 
"Management  System  Card — Business 
and  Industry."  This  form  is  completed 
by  FmHA  personnel  and  will  be  used  for 
internal  control  purposes  only. 
Therefore,  this  action  is  not  published 
for  proposed  rulemaking  since  it 
involves  only  internal  Agency 
management  and  publication  for 
comment  is  unnecessary. 

The  Catalogue  of  Federal  Domestic 
Assistance  Number  for  Business  and 
Industrial  Loans  is  10.422. 

This  program/activity  is  subjecf  to  the 
provisons  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  7  CFR  Part  3015,  Subpart  V, 
(48  FR  29115,  June  24, 1983)  and  FmHA 
Instruction  1940-J,  "Intergovernmental 
Review  of  Farmers  Home  ^ 

Administration  Programs  and 
Activities"  (December  23. 1983). 

This  final  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G,  "Environmental  Program." 
FmHA  has  determined  that  this  fmal 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and, 
in  accordance  with  the  National 
Environmental  Pohcy  Act  of  1969.  Pub.^  - ; 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects  in  7  CFR  Part  1980  ' 

Loan  programs — business  and 
industry.  Rural  development  assistance. 
Rural  areas. 


«* 


^ 


y 


PART  1980— GENERAL 


Accordingly,  Subpart  E  of  Part  * 
Chapter  XVIII,  Title  7,  Code  of  Federal 
Regulations  is  amended  by  revising 
"Administrative"  paragraph  B  2  in 
Section  1980.451  to  read  as  follows: 

§  1 980.45 1    niing  and  procMStng 
applications. 

Administrative 

***** 

B.  *  *  * 


2.  Will  prepare  Form  FmHA  2033-34, 
"Management  System  Card — Business  and 
Industry"  in  accordance  with  FmHA 
btstniction  2033-F.  Form  FmHA  2033-34  will 
be  used  as  the  resource  documeat  to  input  the 
^necessary  data  via  data  terminal  screens  into 
the  Rural  Community  Facility  Tracking 
System  (RCFTS).  The  RCFTS  data  structure 
consists  of  3  sets:  Applicant/Borrower  (BOR), 
Facility  (FAC).  and  Fund  Request  (FRQ)  sets. 
There  are  multiple  screens  for  the  FAC  and 
FRQ  sets. 

AutlMMity:  7  U.S.C.  1989:  7  CFR  2.23:  7  CFR 
2.70. 

Dated:  October  11. 1984. 
Neal  Sox  |oimaon. 

Acting  Administrator,  Farmers  Home 
Administration. 

|FR  Doc  »4-30r33  FtWd  ll-M-8«;  *«  an) 
MLUNQ  COOC  MI0-07-M 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  1046 

Defense  Programs;  Physical 
Protection  of  Security  Interests; 
General;  Protective  Force  Personnel 

AGENCY:  Defense  Programs,  Department 

of  Energy. 

ACTION:  Final  rule. ^^^ 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  adopting  regulations  which  set 
forth  medical  and  physical  fitness 
qualification  standards  for  protective 
force  personnel.  The  purpose  of  the 
standards  is  to  ensure  that  protective 
force  personnel  at  DOE  facilities  can 
effectively  perform  their  normal  and 
emergency  duties  without  undue  hazard 

g\o  themselves,  fellow  employees,  the 
plant  site  and  the  general  public. 
Generally,  the  rules  require  incumbent 
and  applicant  protective  force  personnel 
at  government-owned  facilities  to  meet 
certain  medical  and  physical  fitness 
qualification  standards,  including 
professionally  developed  and  validated 
physical  fitness  standards  for  persons 
authorized  to  carry  firearms  pursuant  to 

P  42  U.S.C  2201(k)  or  other  statutes. 
EFFECnVE  DATE  December  24. 1984. 
FOR  FURTHER  INFORMATION  CONTACT 

Martin  J.  Dowd.  Department  of  Energy. 

Defense  Programs.  DP  343, 

Germantown,  Washington,  D.C.  20545, 

(301)  353-4642 
Barry  Rich,  Department  of  Energy, 

Defense  Programs,  DP  343.3 
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Germantown,  Washington.  D.C.  20545, 
(301)  353-4243 
W.  Mayo  Lee,  Department  of  Energy, 
Office  of  General  Counsel,  Room  6D- 
033.  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585.  (202)  252- 
6958. 

SUPPLEMCNTAMY  INTORMATION: 

I.  Background 

0.  Discussion 

OL  Discussion  of  Comments 
IV.  Administrative  Procedures 

1.  Background 

On  January  31, 1978  the  Secretary  of 
Energy  issued  Interim  Management 
Directive  6102  (IMD)  entitled  "Physical 
Protection  of  Classified  Matter  and 
Information."  The  IMD  included  medical 
qualification  standards  for  guards 
(unarmed  protective  force  personnel) 
and  medical  and  physical  fitness 
qualification  standards  for  security 
inspectors  (armed  protective  force 
personnel).  The  physical  fitness 
qualifications  for  security  inspectors 
recommended  in  that  document  were 
withdrawn  on  March  25, 1980.  To  insure 
the  accuracy  and  appropriateness  of  a 
physical  fitness  qualification  standard,  a 
private  firm.  Professional  Management 
Associates  (PMA).  was  retained  by  DOE 
to  develop  and  validate  physical  Rtness 
qualification  standards  for  security 
inspectors.  The  medical  qualiflcation 
standards  for  all  protective  force 
personnel  remained  in  effect. 

On  September  30, 1982  PMA 
submitted  to  DOE  the  professionally 
developed  and  validated  study.  Physical 
Standards  Validation  Study.  The  PMA 
study  concluded  that,  at  a  minimum,  the 
best  and  most  accurate  predicator  of  a 
security  inspector's  abiUty  to  perform 
"offensive  combative"  security  duties 
was  his  or  her  abihty  to  run  one  (1)  mile 
in  eight  (8)  minutes  and  thirty  (30) 
seconds  or  less  and  to  run  a  forty  (40) 
yard  prone  to  running  dash  in  eight  (8) 
seconds  or  less.  In  addition,  the 
minimum  qualification  standard  for 
"defensive  combative"  security 
inspectors  was  determined  to  be  the 
ability  to  run  one-half  (0.5)  mile  in  four 
(4)  minutes  and  forty  (40)  seconds  or 
less  and  a  forty  (40)  yard  prone  to 
running  dash  in  eight  (8)  and  one-half 
(0.5)  seconds  or  less. 

On  May  14, 1984  DOE  issued  a  notice 
of  proposed  rulemaking  (49  PR  20436) 
setting  forth  proposed  medical  and 
physical  fitness  qualification  standards 
for  contractor  employed  protective  force 
personnel.  The  physical  fitness 
qualification  standards  for  security 
inspectors  were  those  developed  and 
validated  by  PMA.  The  medical 
standards  for  security  inspectors  and 


guards  were  developed  by  a  team  of 
highly  qualified  medical  doctors  and 
have  been  continuously  applied  to 
protective  force  personnel  by  DOE. 
Also,  DOE  proposed,  that  until  security 
inspectors  met  the  appropriate  physical 
fitness  qualification  standard,  they 
participate  in  a  physical  fitness  training 
program  to  ensure  that  they  were  in 
good  physical  condition  in  order  to  meet 
the  appropriate  physical  fitness 
qualification  standard  with  no  adverse 
impact. 

DOE  held  four  hearings  in  various 
parts  of  the  country  and  accepted 
written  comments  on  the  proposed  rule 
until  June  13, 1984.  In  addition,  to  ensure 
that  all  interested  parties  had  an 
opportunity  to  participate  in  the 
rulemaking  process,  DOE  issued  press 
releases  and  wrote  letters  to  union 
officials  representing  protective  force 
personnel  to  inform  them  of  the 
proposed  rules,  to  solicit  their  comments 
and  to  invite  their  participation  in  the 
rulemaking  process. 

II.  Discussion 

The  nation-wide  nuclear  program 
administered  by  the  Secretary  of  Energy 
principally  is  conducted  at  nuclear 
facilities  owned  by  the  federal 
government,  but  operated  by  private 
industry.  Because  of  the  nature  of  the 
material,  equipment,  data  and  personnel 
found  at  these  facilities,  each  facility 
must  be  afforded  a  high  degree  of 
physical  security.  Such  security  is 
provided,  in  part,  by  the  uninterrupted 
presence  of  privately  employed  security 
inspectors  and  guards.  The  security 
inspectors  are  the  first  line  of  human 
defense  against  terrorist  or  other  assault 
on  this  nation's  nuclear  facilities, 
weapons,  materials  and  technologies  at 
these  facilities.  Even  though  the 
facilities  are  operated  by  contractors, 
the  Secretary  of  Energy  is  ultimately 
responsible  for  the  physical  security  of 
the  faciUties  and  the  protection  of  the 
facihties'  employees. 

Recently,  DOE  has  evaluated  its 
security  operations  and  concluded  that 
the  increasing  threat  of  terrorist, 
paramilitary  and  other  criminal  as  well 
as  civil  threatening  activity  requires  that 
DOE  strengthen  its  security  capabilities. 
DOE  believes  the  medical  and  physical 
fitness  of  protective  force  personnel  is 
essential  to  its  sacurity  operations,  and 
thus  to  the  country's  common  defense 
and  security.  Furthermore,  DOE  believes 
that  its  protective  force  personnel,  and 
especially  its  security  inspectors,  must 
be  in  good  physical  condition  in  order  to 
withstand  terrorist  or  other  adverse 
activities.  Accordingly,  DOE  is  today 
adopting  minimum  medical  and  physical 


fitness  qualification  standards  for  its 
protective  force  personnel. 

The  rules  adopted  today  require  the 
following: 

1.  Incumbent  and  applicant  security 
inspectors  and  guards  shall  meet  the 
applicable  medical  qualification 
standards  set  forth  herein.  Current         | 
waivers  to  the  medical  standards 
rentein  in  effect  and  future  waivers  may 
be  granted. 

2.  Incumbent  and  applicant  security 
inspectors  shall  meet  certain  physical 
fitness  qualification  standards.  The  most 
exacting  standard  is  for  the  "offensive 
combative"  security  inspectors  and 
includes  running  a  mile  in  eight  (8) 
minutes  and  thirty  (30)  seconds  or  less 
and  a  forty  (40)  yard  prone  to  running 
dash  in  eight  (8)  seconds  or  less.  The 
qualification  standard  for  the  "defensive 
combative"  security  inspectors  includes 
running  one-half  (0.5)  mile  in  four  (4) 
minutes  and  forty  (40)  seconds  or  less 
and  a  forty  (40)  yard  prone  to  nmning 
dash  in  eight  (8)  and  one-half  (0.5) 
seconds  or  less. 

3.  Any  incumbent  security  inspector 
who  does  not  meet  the  applicable 
physical  fitness  standard  within  one 
year  of  the  effective  date  of  this  rule 
shall  not  be  employed  in  such  position. 

4.  All  applicant  security  inspectors 
shall  meet  the  applicable  physical 
fitness  qualification  test  before  being 
employed  as  a  security  inspector. 

5.  All  security  inspectors  shall 
requalify  under  the  applicable  physical 
fitness  standard  at  least  once  every 
twelve  (12)  months  after  his  or  her  initial 
qualification.  A  security  inspector  who 
fails  to  requalify  within  thirty  (30)  days 
of  the  anniversary  date  must  participate 
in  a  physical  fitness  training  program.  A 
security  inspector  must  requalify  within 
six  (6)  months  of  the  anniversary  date. 

6.  Beginning  not  later  than  one  month 
after  the  effective  date  of  this  rule,  any 
incumbent  security  inspector  who  has 
not  qualified  under  the  appropriate 
physical  fitness  qualification  standard 
shall  participate  in  a  physical  fitness 
training  program.  Security  inspectors 
may  enter  tlie  training  program  after  it 
has  begun  at  a  point  appropriate  to  their 
current  medically  certified  physical 
fitness.  However,  once  a  security 
inspector  enters  the  training  program,  he 
or  she  must  complete  the  training 
program  before  attempting  to  meet  the 
appropriate  physical  fitness 
qualification  standard. 

7.  The  maximum  time  period  an 
incumbent  security  inspector  has  to 
meet  the  appropriate  qualification 
standard  is  twelve  (12)  months  from  the 
effective  date  of  this  rule.  For  example, 
a  security  inspector  has  one  month  from 
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the  effective  date  of  the  rule  to  meet  the 
appropriate  standard.  If  the  security 
inspector  fails  to  meet  the  appropriate 
standard  during  this  month,  he  or  she 
shall  participate  in  a  physical  fitness 
training  program.  The  DOE  designed 
training  program  takes  almost  21  weeks 
to  complete.  At  the  end  of  the  training 
program  the  security  inspector  has  one 
month  to  meet  the  appropriate  standard. 
If  the  security  inspector  fails  to  meet  the 
appropriate  standard  during  this  testing 
period,  he  or  she  shall  take  additional 
physical  fitness  training.  At  the  end  of 
the  second  training  program,  the 
security  inspector  has  one  month  to 
meet  the  appropriate  standard.  No 
additional  training  or  retesting  will  be 
permitted. 

8.  Security  inspectors  shall  be 
permitted  a  minimum  of  two  (2)  and  a 
maximum  of  six  (6)  opportunities  to 
meet  the  aprpropriale  physical  fitness 
qualification  test  during  the  appropriate 
testing  time  period. 

9.  All  security  inspectors  shall  obtain 
a  medical  certification  as  to  their  fitness 
prior  to  participation  in  the  training 
program  and  to  taking  the  physical 
fitness  qualification  test.  All  security 
inspectors  shall  take  tiie  physical  fitness 
qualification  standard  test  within  thirty 
(30)  days  of  being  medically  certified  to 
take  the  test  or  within  thirty  (30)  days  of 
completing  a  physical  fitness  training 
program. 

10.  An  incumbent  security  inspector 
who  has  met  the  physical  fitness 
qualification  standard  within  3  months 
prior  to  the  effective  date  of  this  rule 
may  consider  it  his  or  her  initial 
qualification. 

EX!>E  believes  the  ad<^tian  of  these 
medical  and  physical  fitness 
qualification  stemdards  will  insure  the 
fitness  of  its  security  force  personnel, 
and  consequently,  will  render  its 
security  operations  more  effective. 
Accordingly.  DOE  deems  it  in  the 
interest  of  the  common  defense  and 
security  to  adopt  these  standards. 

III.  Discussion  of  Commeots 

DOE  held  public  hearings  in 
Albuquerque,  Livermore.  Oak  Ridge  and 
Washington,  DC.  and  received  written 
comments  on  these  rules.  Over  thirty 
(30)  interested  parties  testified  at  the 
hearings  and  over  fifteen  (15)  written 
comments  were  received  during  the 
thirty  (30)  day  comment  period.  Most  of 
the  comments  concerned  the  physical 
fitness  qualification  standards  for 
security  inspectors.  Generally,  the  oral 
and  written  comments  may  be  divided 
into  three  areas:  (1)  The  possible  effects 
the  physical  fitness  qualification 
standards  will  have  on  incumbent 
security  inspectors:  (2)  the 


appropriateness  of  the  methodology  and 
conclusions  of  the  PMA  validation 
study:  and,  (3)  suggested  changes  and 
additions  to  the  rules. 

First,  many  incumbent  security 
inspectors  objected  to  the  physical 
fitness  qualification  standards  being 
applied  to  them.  They  stated  the 
qualification  standards  were  not 
applicable  to  them  when  they  were 
originally  employed  as  security 
inspectors.  Some  commented  that 
physical  fitness  was  not  a  principal 
factor  in  their  job  performance  and  that 
experience  and  special  training  were 
more  important  factors  in  fulfilling  their 
duties  than  physical  fitness.  Finally, 
several  incumbent  security  inspectors 
elaborated  on  the  possible  economic 
consequences  to  them  if  they  did  not 
meet  the  appropriate  qualification 
standard  and  were  reassigned  or 
dismissed.  In  conjunction  with  this, 
several  commenters  suggested  that 
waivers  be  permitted  or  that  a 
"grandfather  provision"  be  added  to 
these  rules  for  inctunbent  security 
inspectors. 

DOE  appreciates  the  concerns  of 
incumbent  security  inspectors  who  fear 
they  may  not  be  able  to  meet  the 
minimum  physical  fitness  qualification 
standards.  However.  DOE's  paramount 
statutory  responsibility  is  to  provide  for 
the  security  of  its  facilities,  personnel, 
and  ultimately  the  nation.  Consequently, 
it  is  imperative  that  DOE  insure  that 
security  inspectors  have  the  degree  of 
physical  fitness  necessary  to  protect  and 
defend  DOE  facilities  and  personnel 
under  all  adverse  circumstances.  Thus, 
in  light  of  the  national  security  interests 
at  stake  in  this  matter,  DOE  is  unable  to 
accept  the  suggestion  that  incumbent 
personnel  be  granted  waivers  or  that  a 
"grandfather"  provision  be  added  to  the 
physical  fitness  qualification  standards 
rules  for  those  security  inspectors  who 
are  unable  to  satisfy  the  standards 
despite  successful  completion  of  the 
physical  fitness  training  program  or 
because  of  medical  disqualifications. 

The  effect  of  granting  waivers  to  the 
physical  fitness  qualification  standard 
or  adopting  a  "grandfather"  provision 
would  be  to  permit  certain  personnel 
who  may  not  be  physically  fit  the 
opportunity  to  remain  in  critical 
protective  force  personnel  positions.  An 
effective  security  operation  requires  that 
all  protective  force  personnel  be  capable 
of  responding  in  any  of  a  multitude  of 
emergency  situations,  and  the  failure  or 
inability  of  even  one  inspector  to 
perform  adequately  could  have 
devastating  consequences.  Therefore, 
DOE  believes  it  imperative  in  fullfilling 
its  important  task  of  protecting  its 
facilities,  employees,  and  other  interests 


that  no  exceptions  or  waivers  be 
granted  to  these  physical  fitness 
qualification  standards  for  security 
iqapectors. 

.  C)OE  is  making  every  effort  to  insure 
that  incumbent  security  inspectors  can 
nt^et  the  physical  fitness  qualification 
standards.  To  this  end,  DOE  is  requiring 
that  all  incumbent  security  inspectors, 
who  do  not  qualify  under  the 
appropriate  standards  within  one  month 
of  the  effective  date  of  the  rules  adopted 
today,  participate  in  a  physical  fitness 
training  program.  After  successful 
completion  of  the  training  program  DOE 
believes  that  all  incumbent  security 
inspector  personnel  will  be  able  to 
satisfy  the  appropriate  physical  fitness 
qualification  standard.  To  accommodate 
security  inspectors  DOE  is  permitting 
them  to  enter  the  training  program  ata 
stage  appropriate  to  the  security 
inspector's  current  state  of  physical 
titness  as  certified  by  a  physician. 
However,  once  a  security  inspector 
enters  the  training  program,  the  training 
program  must  be  completed  before  the 
qualification  standards  test  is  given. 

To  protect  the  health  and  safety  of  its 
incumbent  security  inspectors,  DOE  is 
requiring  certain  medical  certifications. 
The  purpose  of  these  requirements  is 
twofold:  DOE  wants  to  insure  that  the 
risk  of  injury  to  security  inspectors  is 
kept  at  a  minimum  and  that  inciunbent 
personnel  ar«  in  the  best  physical 
condition  possible  before  taking  the 
qualification  test.  Thus,  to  protect 
security  inspectors  against  forseeable 
injury,  DOE  is  requiring  that  all  security 
inspectors  be  medically  certified  as 
physically  fit  to  participate  in  the 
training  program,  if  necessary,  and  to 
take  the  applicable  qualification 
standard  test.  Within  thirty  days  of 
completing  the  physical  fitness  training 
program  or  being  certified  as  medically 
fit  to  take  the  test,  a  security  inspector 
must  meet  the  apphcable  qualification 
standard.  DOE  does  not  want  incumbent 
inspectors  to  delay  meeting  the 
applicable  qualification  standard  once 
they  are  in  top  physical  condition. 

To  accommodate  incumbent  security 
inspectors  who  are  currently  not  in  good 
physical  condition  DOE  has  developed  a 
physical  fitness  training  program.  Tlje 
program  is  designed  to  get  incumbent 
personnel  in  good  physical  condition  so 
they  can  meet  the  physical  fitness 
qualification  standards.  The  program 
begins  with  very  basic  or  remedial 
training  and  is  designed  to  gradually 
improve  participants  physical  fitness. 
DOE  recommends  that  its  training 
pregram  serve  as  a  model  for  the 
individual  training  programs  because  it 
has  been  demonstrated  to  be  successful 


46100        Federal  Regiater  /  Vol.  49.  No.  227  /  Friday,  November  23.  1984  /  Rules  and  Regulations 


in  getting  inciunbent  security  inspectors 
into  the  degree  of  physical  fitness 
needed  to  meet  the  qualification 
standards. 

DOE  has  protective  force  personnel  at 
facilities  in  every  region  of  the  country. 
Consequently,  there  is  disparity 
between  facilities  with  respect  to 
weather  conditions,  terrain,  and  the 
current  physical  condition  of  incumbent 
security  inspectors.  To  accommodate 
these  disparities  DOE  is  permitting  great 
flexibility  regarding  the  training  program 
and  the  taking  of  the  qualification  test. 
First,  incumbent  security  inspectors  are 
granted  a  one  (1)  month  period  (two 
months  from  publication)  to  qualify 
under  the  appropriate  standard  before 
remedial  training  is  begun.  Furthermore, 
security  inspectors  have  a  total  time 
period  of  one  year  in  which  to  meet  the 
appropriate  quahfication  standard. 
Second,  DOE  is  not  making  its 
professionally  developed  training 
program  mandatory.  Thus,  each  facility 
will  be  allowed  flexibility  in  developing 
a  program  designed  specifically  for  its 
incumbent  security  inspectors,  the  local 
terrain  and  weather  conditions.  DOE 
believes  the  liberal  time  periods  allowed 
under  this  rule  coupled  with  the 
flexibility  permitted  in  the  training 
program  will  help  ensure  that  all 
incumbent  seciunty  inspectors  are 
physically  fit  and  can  meet  the 
appropriate  qualification  standard. 

DOE  agrees  with  commenters  that 
experience  and  specialized  training  in 
weaponry  and  tactics  are  vital  to  the 
efficiency  and  effectiveness  of  its 
protective  force  personnel.  DOE  is 
continually  training  its  protective  force 
personnel  in  weaponry  and  tactics  and 
making  efforts  to  develop  expertise  and 
gain  experience  through  participation  in 
simulated  emergency  situations.  DOE 
does  not  agree,  however,  that  training, 
experience,  and  physical  fitness  are 
factors  which  may  be  ranked  or 
prioritized  and  believe  each  is  an  . 
essential  element  in  its  security 
operations.  The  effectiveness  of  DOE's 
protective  force  personnel  depends  on 
each  individual  operating  at  maximum 
efficiency  at  all  times.  For  a  security 
inspector  to  function  at  maximum 
efficiency  he  or  she  must  be  physically 
fit  in  addition  to  being  properly  trained. 

Second,  several  commenters 
questioned  the  methodology  and 
conclusions  of  the  PMA  validation 
study.  With  respect  to  methodology, 
several  commenters  stressed  the  need  to 
cross-validate  the  results  of  the  study 
for  female  employees;  the  allegedly 
small  number  of  security  inspectors 
used  to  develop  the  standards;  the  ages 
of  the  participants  in  the  study  relative 


to  the  ages  of  incumbent  security 
inspectors;  and  the  appropriateness  of 
applying  a  uniform  standard  to  all  DOE 
facilities.  Regarding  the  conclusions  of 
the  PN4A  study,  commenters 
recommended  that  the  physical  fitness 
qualification  standard  be  graduated  to 
reflect  age  and  sex.  In  other  words, 
female  and  older  security  inspectors 
would  be  required  to  meet  a  different 
and  more  lenient  qualification  standard 
than  younger  males.  In  addition, 
commenters  asserted  that  a  qualification 
standard  involving  only  running  was  not 
an  accurate  predictor  of  physical  fitness. 
First,  several  commenters  stressed  the 
need  to  cross-validate  the  results  of  the 
study  for  female  employees.  Cross- 
validation  for  females  is  not  required 
and  is  only  appropriate  when: 

1.  The  group  in  question  has  in  fact 
been  shown  to  be  adversely  impacted  by 
a  standard;  and 

2.  There  is  a  reason  to  suspect 
differential  prediction. 

There  is  no  evidence  of  the  qualification 
standards  having  an  adverse  impact  on 
any  particular  group.  Although  it  may  be 
assumed  that  the  average  nmning  ability 
for  females  is  below  the  average  running 
ability  for  males,  it  has  not  been  shown 
that  these  particular  standards  have  or 
will  result  in  a  disproportionate  failure 
rate  for  females.  For  example,  for 
incumbent  "offensive  combative" 
female  security  inspectors,  there 
appears  to  be  little  reason  to  expect  that 
their  failure  rate  on  the  mile  run  will 
exceed  the  failure  rate  of  incumbent 
males.  By  the  same  token,  for  "defensive 
combative"  female  incumbents,  there 
appears  to  be  little  reason  to  expect  a 
higher  failure  rate  on  the  one-half  (0.5) 
mile  run  than  is  experienced  by  their 
male  counterparts.  Furthermore,  there 
appears  to  be  no  logical  basis  to  suspect 
a  differential  prediction.  In  the  absence 
of  such  a  basis,  cross-validation  is  not 
required. 

Even  though  not  required,  the  PMA 
study  attempted  cross-validation  for 
both  females  and  older  males.  This  was 
done  in  keeping  with  the  generally 
conser\'ative  nature  of  the  study. 
Sufficient  older  males  were  available  for 
cross-validation  and  that  cross- 
validation  showed  even  higher 
correlation  for  older  males  than  for  the 
population  as  a  whole.  Sufficient 
females  were  not  available  to  achieve 
cross-validation  for  that  subgroup. 
However,  the  females  that  remained  in 
the  study  did  show  correlations  in  the 
proper  direction. 

Second,  commenters  criticized  the 
small  number  of  security  inspectors 
used  to  develop  the  standards.  For 
selecting  a  sample  size  for  a  research 


study,  the  size  of  the  total  population  is 
less  of  a  concern  than  the  statistics  to  be 
employed  in  the  research.  For  the 
statistics  used  in  this  study,  a  sample 
size  of  thirty  (30)  would  generally  be 
considered  the  minimum  required.  That 
figure  was  doubled  for  this  study  and  a 
decision  was  made  to  try  for  a  minimum 
of  sixty  (60).  In  fact,  a  total  of  97 
personnel  were  considered  of  which  69 
completed  all  phases  of  the  study.  All  of 
the  personnel  who  participated  in  the 
study  were  not  security  inspectors. 
However,  all  were  fully  qualified 
auxiliary  security  personnel  and.  as 
such,  had  the  medical  qualifications, 
weapons  training  and  other  required 
relevant  qualifications. 

Third,  commenters  questioned  the 
relative  ages  of  the  participants  in  the 
study  to  the  ages  of  incumbent  security 
inspectors.  At  the  time  the  study  was 
conducted,  the  average  age  of  the  « 

national  security  force  was  estimated  at 
approximately  43  years.  The  sample  was 
selected  based  on  this  age  and  generally 
reflected  the  national  average.  In  fact, 
older  personnel  were  over  represented 
in  the  sample. 

Fourth,  commenters  questioned  the 
appropriateness  of  applying  a  uniform 
standard  to  all  DOE  facilities.  The 
purpose  of  Phase  II  of  the  study  was  to 
determine  the  appropriateness  of  a 
uniform  standard.  AH  site-specific  duties 
were  discarded  and  only  those  duties 
and  conditions  common  to  all  sites  were 
used.  The  acceptability  of  this 
commonahty  was  reaffirmed  at  all  site 
exit  conferences  and  at  the  central  task 
selection  conference.  Also  it  must  be 
remembered  that  the  standards  are  not 
based  on  routine  duties  that  may  or  may 
not  be  site-specific.  They  are  based  on 
potential  combative  tactics  that  are 
appropriate  to  all  facilities. 

Fifth,  some  commenters  recommended 
that  the  physical  fitness  qualification 
standard  be  graduated  to  reflect  age  and 
sex.  This  recommendation  shows  a 
misunderstanding  of  the  basis  of  the 
standards.  The  standards  are  predictors 
of  job  performance.  If  job  requirements 
are  graduated  based  on  age  and  sex,  the 
physical  standards  could  be  graduated 
based  on  age  and  sex.  If  job 
requirements  are  not  graduated  based 
on  age  and  sex.  the  physical  standards 
should  not  be.  There  are  no  such 
distinctions  between  security  inspectors' 
job  requirements. 

Sixth,  some  commenters  asserted  that 
a  qualification  standard  involving  only 
running  was  not  an  accurate  measure  of 
physical  fitneA.  Running  is  considered 
one  of  seveMsimple  measures  of 
general  phjqncal  fitness  and  DOE  knows 
of  no  one  iwolved  in  sports  medicine 
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who  would  deny  that  running  is  one  of 
several  excellent  measures  of  general 
physical  fitness.  Running  was  the 
measure  chosen  by  the  study  because: 

(1)  It  is  one  of  several  good  measures; 

(2)  It  is  easily  standardized  and  applied; 

(3)  It  appears  less  likely  than  other 
methods  to  result  in  adverse  impact;  and 

(4)  It  is  more  directly  relatable  to  the 
common  combative  duties  identified. 

Thus,  the  "running"  test  is  an  accurate 
predictor  of  physical  fitness  and 
appropriate  for  this  rule. 

Third,  several  commenters  offered 
suggestions  regarding  amendments  or 
changes  to  the  proposed  rule.  DOE 
accepts  several  of  the  suggested  changes 
and  is  incorporating  them  into  the  final 
rule. 

First.  DOE  accepts  the  suggestion 
ofl'ered  by  several  commenters  that  the 
time  period  for  meeting  the  physical 
fitness  qualification  standards  be 
lengthened  to  twelve  (12)  months.  This 
will  permit  security  inspectors  to 
participate  in  a  physical  fitness  training 
program  and  do  additional  individual 
training  before  attempting  to  qualify. 
Also,  it  will  permit  DOE  contractors  to 
stagger  the  testing  and  to  provide  an 
opportunity  for  training  and  re-testing. 

Second,  DOE  agrees  with  several 
suggestions  that  special  response  teams 
be  established  to  respond  to  emergency 
situations.  Currently,  DOE  is  developing 
and  training  such  teams  at  several  of  its 
facilities.  DOE  believes  these  teams  will 
greatly  enhance  DOE's  security 
capabilities  and  will  be  a  valuable 
supplement  to  its  current  security 
organization.  DOE  stresses,  however, 
that  such  special  teams  in  no  way  lessen 
the  need  for  an  effective  and  efficient 
protective  force  personnel.  As  such 
teams  are  developed,  however,  it  is 
probable  that  some  of  the  "offensive 
combative"  personnel  may  be 
redesignated  as  "defensive  combative" 
personnel. 

rv.  Administrative  Procedures 

A.  Review  under  Executive  Order  12291 

This  Final  Rule  was  reviewed  under 
Executive  Order  12291,  46  FR  12193. 
February  27, 1981.  DOE  has  concluded 
that  the  rule  is  not  a  "major  rule"  under 
the  Executive  Order,  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries.  State, 
Federal,  or  local  government  agencies, 
or  geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
Compete  with  foreign-based  enterprises 


in  domestic  or  export  markets.  Pursuant 
to  section  3(c)(3)  of  Executive  Order 
12291,  this  Final  Rule  was  submitted  to 
the  Director  of  0MB  for  a  10-day  review. 
The  Director  has  concluded  his  review 
under  that  Executive  Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.' Pub.  L. 
96-354,  94  Stat.  1164  (5  U.S.C.  601  et 
seq.),  requires,  in  part,  that  an  agency 
prepare  a  regulatory  flexibility  analysis 
for  any  final  rule  unless  it  determines 
that  the  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  In  the  event 
that  such  an  analysis  is  not  required  for 
a  particular  rule,  the  agency  must 
publish  a  certification  and  an 
explanation  of  that  determination  in  the 
Federal  Register.  This  Final  Rule  deals 
with  medical  and  physical  fitness 
qualification  standards  for  DOE 
protective  force  personnel,  including 
guards  and  security  inspectors.  The 
economic  impact  on  small  businesses  is 
negligible.  Accordingly,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act.  DOE  certifies  that  this 
Final  Rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Environmental  Review 

DOE  has  determined  that  this  Final 
Rule  is  not  a  major  Federal  action  with 
significant  environmental  impact  and 
therefore  does  not  require  preparation  of 
an  enviroiunental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
of  1969.  as  amended  (42  U.S.C.  4321  et 
seq.) 

D.  Paperwork  Reduction  Act 

The  collection  of  information 
requirements  in  this  Final  Rule  was 
submitted  to  the  Office  of  Management 
and  Budget  in  accordance  with  section 
3504(h)  of  the  Paperwork  Reduction  Act. 
44  U.S.C.  et  seq.,  and  procedures 
implementing  that  Act.  5  CFR  1320.1  et 
seq.  The  OMB  control  number  is  1910- 
1800. 

E.  FERC  Review 

f 

Pursuant  to  the  requirements  of  the 
DOE  Act,  Section  404(a),  DOE  referred 
the  Notice  of  Proposed  Rulemaking  to 
the  FERC  for  review.  FERC  requested 
and  DOE  hereby  clarifies  that  this  Final 
Rule  will  not  affect  protective  force 
personnel  at  FERC  facilities  and  applies 
only  to  DOE  contractor  employed 
personnel  at  DOE  facilities. 

Lists  of  Subjects  in  10  CFR  Part  1046. 

This  is  a  new  Part.  Subjects  include: 


Security  Measures,  Medical  and 
physical  fitness/qualification  standards. 
Government  contracts. 

Authority:  Atomic  Energy  AB^.fi8  Stat.  919, 
(42  U.S.C.  2011  et  seq].  Department  of  Energy 
Organization  Act,  Pub.  L  95-91.  91  Stat.  565 
(42  U.S.C.  71OT  et  seq.] 

In  consideration  of  the  foregoing  DOE 
adds  a  new  Part  1046  to  Chapter  X.  Title 
10  of  the  Code  of  Federal  Regulations. 

Issued  at  Washington,  D.C.  this  15th  day  of 
November,  1984. 
William  W.  Hoover. 

Assistant  Secretary  for  Defense  Programs. 

1.  Part  1046  is  added  to  10  CFR 
Chapter  X  to  read  as  follows: 

PART  1046— PHYSICAL  PROTECTION 
OF  SECURITY  INTERESTS 

Subpart  A— G«n«ral 


1046.1 
1046.2 
1046.3 


Purpose. 

Scope. 

Definitions. 


Subpart  B — Protective  Force  Personnel 

1046.11  Medical  and  Physical  Fitness 
Qualification  Standards. 

1046.12  Physical  Fitness  Training  Program. 

1046.13  Medical  Certification. 

Appendix  A  to  Subpart  B.  Part  1046— Medical 
and  Physical  Fitness  Qualification 
Standards. 
Authority:  [Sec.  2201.  Pub.  L  83-703,  68 

Stat.  919  (42  U.S.C.  2011  et  seq.];  Sec.  7151, 

Pub.  L  95-91,  91  Stat,  585,  (42  U.S.C.  7101  et 

seq.]] 

Subpart  A— General 

§  1046.1    Purpose. 

The  purpose  of  this  Part  is  to  set  forth 
Department  of  Energy,  hereinafter 
fe."DOE."  security  policies  and  procedures 
regarding  the  physical  protection  of 
security  interests. 

§1046.2    Scope. 

This  Part  applies  to  DOE  contractor 
employees  at  Government-owned 
facilities,  whether  or  not  privately 
operated. 

-  S  1046.3    Defimtio^M. 

For  the  purposes  of  this  Part: 
Contractor.  The  term  "contractor" 
includes  subcontractors  at  all  terms. 
0  Defensive  Combative  Personnel. 
Security  inspectors  other  than  offensive 
combative  personnel. 

Designated  Physician.  An 
occupational  medical  physician  who  is 
recommended  by  the  designated 
management  supervisory  official  of  the 
local  DOE  field  office  and  authorized  by 
the  Medical  Director,  Office  of 
Operational  and  Environmental  Safety, 
Headquarters,  to  determine  the  medical 
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and  physical  condition  of  protective 
force  penonneL  When  an  occupational 
medical  physician  is  not  available, 
physicians  who  are  not  board-certiHed 
in  occupational  medicine  may  be 
recomniended  and  authorized  by  the 
Medical  Director  as  designated 
physicians  for  the  purpose  of  this  Part. 
Designated  physicians  need  not  be 
employed  full-time,  but  contractually 
shall  be  responsible  to  DOE  for 
performance  of  the  medical  functions 
required  by  this  Part. 

Facility.  An  educational  institution, 
manufacturing  plant,  laboratory,  office 
building  or  other  area  utilized  by  the 
DOE  or  its  contractors  or  subcontractors 
for  the  performance  of  work  under  DOE 
jurisdiction. 

Field  Organization.  Any 
organizational  component  of  the  DOE 
located  outside  the  Washington,  D.C. 
metropolitan  area. 

Guard.  An  unarmed  individual  who  is 
employed  for,  and  charged  with,  the 
protection  of  classified  matter  or 
Government  property. 

Medical  Condition.  General  health, 
physical  condition,  and  emotional  and 
mental  stability. 

Offensive  Combative  Personnel. 
Security  inspectors  assigned  to  response 
Force  duties  including  pursuit  and 
assault  functions. 

Protective  Force  Personnel.  Guards 
and  security  inspectors  assigned  to 
protective  details,  who  are  employed  to 
protect  DOE  seciuity  interests. 

Security  Inspector.  A  uniformed   " 
person  who  is  authorized  under  section 
161.k  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  or  other  statutory 
authority,  to  carry  fireanns  and  to  make 
arrests  without  warrants  and  who  is 
employed  for.  and  charged  with,  the 
protection  of  classified  matter,  special 
nuclear  material,  or  other  Government 
property. 

Subpart  B — Protective  Force 
Personnel 

S  1046.1 1    Medical  and  Ptiysical  Rtness 
Qualification  Standards. 

(a)  Except  as  provided  in 
subparagraph  (b)  DOE  contractors  shall 
not  employ  as  protective  force  personnel 
any  individual  who  fails  to  meet  the 
applicable  medical  and  physical  fitness 
qualification  standards  as  set  forth  in 
Appendix  A,  to  this  Subpart  "Medical 
and  Physical  Fitness  Qualification 
Standards." 

(b)(1)  Incumbent  security  inspectors 
have  until  (insert  date  12  months  from 
effective  date  of  regulation)  to  meet  the 
applicable  physical  fitness  qualification 
standards. 


(2)  Current  waivers  to  the  medical 
qualification  standards  remain  in  effect 
and  future  waivers  are  permitted. 

(c)  Each  security  inspector  shall  meet 
the  applicable  medical  and  physical 
fitness  qualification  standards  every 
twelve  months  after  the  initial 
qualification.  Each  guard  shall  meet  the 
applicable  medical  standards  every  two 
(2)  years  after  the  initial  qualification. 

§104e.12    Pliyaical  Fitness  Training 
Program. 

(a)  Beginning  January  24. 1985,  each 
mcumbent  security  inspector,  who  has 
not  met  the  applicable  physical  fitness 
qualification  standard,  shall  participate 
in  a  DOE  approved  physical  fitness 
training  program.  Once  an  incumbent 
security  inspector  has  begun  a  physical 
fitness  training  program,  it  must  be 
completed  before  the  security  inspector 
may  take  the  applicable  physical  fitness 
qualification  standards  test.  Once  a 
physical  fitness  training  program  is 
completed,  an  incumbent  security 
inspector  has  thirty  (30]  days  to  meet  the 
applicable  physical  fitness  qualification 
standards. 

(b)  An  incumbent  security  inspector 
who  fails  to  qualify  within  thirty  (30) 
days  of  completing  a  physical  fitness 
training  program  shall  participate  in  an 
additional  training  program.  Upon 
completion  of  the  additional  physical 
fitness  training  program  the  security 
inspector  has  thirty  (30)  days  to  meet  the 
applicable  physical  fitness  qualification 
standard.  No  additional  training  or  time 
extension  to  meet  the  standards  is 
permitted  except  for  unusual 
circumstances  as  set  forth  in  the 
Appendix,  Paragraph  G(2). 

(c)  A  security  inspector  who  fails  to 
requalify  within  thirty  (30)  days  after  his 
or  her  yearly  anniversary  date  of  the 
initial  qualification  shall  participate  in  a 
physical  fitness  training  program. 
Security  inspectors  have  a  maximum  of 
six  (6)  months  from  the  anniversary  date 
to  requalify. 

S  1046.13    Medical  Csrtlfication. 

Each  individual  shall  have  a  medical 
examination  within  thirty  (30)  days 
preceding  participation  in  a  physical 
fitness  training  program  and  the 
physical  fitness  qualification  standards 
test  and  a  determination  and  written 
certification  by  a  designated  physician 
that  there  are  no  foreseeable  medical 
risks  as  disclosed  by  the  medical 
examination  to  the  individual's 
participation  in  a  physical  fitness 
training  program  and  the  physical 
fitness  qualification  standards  test 


Appendix  A  to  Subpart  B  of  Part  1046— 
Medical  and  Physical  Fitness  Qualification 
Standards 

A.  Applicability.  This  Appendix  A  to 
Subpart  B  of  Part  1046  provides  the  minimum 
medical  and  physical  fitness  quahfications. 
criteria,  and  guides  to  be  used  by  designated 
physicians  and  management  supervisory 
officials  in  advising  responsible  DOE  officials 
whether  the  medical  and  physical  condition 
of  protective  force  personnel  to  t>e  employed 
by  DOE  contractors  reasonably  assures  that 
they  can  effectively  perform  their  normal  and 
emergency  duties  without  undue  hazard  to 
themselves,  fellow  employees,  the  plant  site 
and  the  general  pubUc. 

B.  Application  of  Medical  and  Physical 
Fitness  Qualification  Standards. 

(1)  The  standards  in  this  Appendix  are  the 
minimum  necessary  to  determine  the  medical 
and  physical  capability  of  protective  force 
personnel  to  perform  all  normal  and 
emergency  duties  effectively  and  safely. 

(2)  Security  inspector  applicants  shall  meet 
the  applicable  medical  and  physical  fitness 
standards  in  this  Appendix  prior  to 
assignment  to  security  inspector  duUes. 

(3)  Incumbent  security  inspectors  shall 
meet  the  applicable  physical  fitness 
standards  in  this  Appendix  within  one  year 
of  the  effective  date  of  these  standards  and 
once  every  twelve  months  thereafter  or  shall 
be  relieved  of  security  inspector  duties 
subject  to  the  provisions  in  paragraph  C 
below. 

(4)  Incumbent  security  inspectors  shall 
meet  the  applicable  medical  standards  prior 
to  assignment  to  security  inspector  duties  and 
annually  thereafter,  subject  to  the  provisions 
of  paragraph  G  below. 

(5)  Guards  shall  meet  the  applicable 
standards  in  this  Appendix  prior  to 
assignment  to  guard  duties  and  biennially 
thereafter,  subject  to  the  provisions  of 
paragraph )  l>elow. 

(6)  The  determination  of  whether  or  not  the 
examinee  meets  the  medical  standards  in  this 
Appendix  shall  be  made  by  a  designated 
physician. 

(7)  The  determination  of  whether  or  not  the 
examinee  meets  the  physical  fitness 
standards  in  this  Appendix  shall  be  made  by 
a  designated  management  supervisory 
official  in  coordination  with  a  designated 
physician. 

(B)  When  a  designated  physician 
determines  that  special  medical  evaluations 
and  practical  performance  testa  are 
necessary  in  order  for  an  examinee  to 
demonstrate  the  examinee's  abilities  to 
perform  all  normal  and  emergency  duties,  a 
determination  of  the  adequacy  of 
performance  shall  he  made  by  a  designated 
physician. 

(9)  For  those  facilities  wjiere  it  is  necessary 
to  determine  the  medical  qualification  of 
security  inspectors  or  security  inspector 
applicants  to  perform  special  assignment 
security  inspector  duties  which  might  require 
exposure  to  unusually  high  levels  of  stress  or 
physical  exertion,  field  office  managers  may 
develop  more  stringent  medical  qualification 
requirements  or  additional  medical  or 
physical  tests  as  necessary  for  such 
determinations.  Ail  such  additional 
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qualification  requirements  shall  be 
forwarded,  with  justification,  for  the  approval 
of  the  Director  of  Safeguards  and  Security, 
Headquarters,  prior  to  application  and  if 
approved,  shall  be  implemented  in  the  same 
maimer  that  these  qualification  standards 
have  been  implemented. 

(10)  The  provisions  of  DOE  5480.1A, 
ENVIRONMENTAL  PROTECTION.  SAFETY, 
AND  HEALTH  PROTECTION  PROGRAM 
FOR  DOE  OPERATIONS,  of  8-13-81.  Chapter 
VIII,  Part  4  apply  for  return  to  work  after 
recovery  from  a  temporarily  disquaUfying 
medical  or  surgical  condition. 

C.  Administrative  Procedures  and 
Requirements. 

(1)  Medical  Confidentiality  and  Retention 
of  Medical  Reports. 

(a)  The  medical  information  and  data  on 
each  employee  or  applicant  shall  be 
maintained  as  confidential,  privileged 
medical  information  and  shall  not  be  released 
by  a  designated  physician  without  the  written 
consent  and  release  of  the  employee  or 
applicant,  except  as  permitted  or  required  by 
law. 

(b)  When  an  individual  has  been  examined 
by  a  designated  physician,  all  available 
history  and  test  results  should  be  retained  by 
the  responsible  DOE  or  DOE  contractor 
medical  department,  in  accordance  with  DOE 
5480.1A,  Chapter  VIII,  Part  4,  whether  or  not 
the  individual  completes  the  examination, 
and  whether  or  not  potentially  disqualifying 
defects  are  recorded. 

(2)  Change  of  Health  Status  of  Protective 
Force  Personnel. 

(a)  It  is  the  specific  responsibility  of 
protective  force  employees  to  report 
immediately  to  their  supervisor  any  known  or 
suspected  change  in  their  health  which  might 
impair  their  capacity  for  duty  or  the  safe  and 
effective  performance  of  assigned  job  duties. 

(b)  Supervisory  personnel  have  the 
responsibility  to  make  a  timely  report  to  a 
designated  physician  on  any  behavorial  and 
health  changes  and  deterioration  in  work 
performance  that  is  observed  in  protective 
force  personnel  under  their  jurisdiction. 
Examples  of  areas  that  may  indicate  medical 
and  emotional  problems  include:  incidents  of 
ineptness,  poor  judgment,  lack  of  physical  or 
emotional  stamina,  social  incompatibility, 
excessive  absence,  lateness,  and  a  tendency 
to  t)ecome  accident  prone. 

(3)  Use  of  Corrective  Devices. 

(a)  When  the  use  of  corrective  devices, 
such  as  eyeglasses  and  hearing  aids,  is 
required  to  enable  an  examinee  to  meet 
successfully  medical  qualification 
requirements,  a  determination  shall  be  made 
by  a  designated  line  supervisory  authority 
that  the  use  of  all  such  devices  is  compatible 
with  all  emergency  and  protective  equipment 
that  the  examinee  may  be  required  to  wear  or 
use  while  performing  his  or  her  assigned  job 
duties. 

(b)  It  is  incumbent  upon  cognizant  field 
office  management  to  exercise  all  reasonable 
and  practicable  effort  to  accommodate 
required  emergency  and  protective  equipment 
to  the  use  of  corrective  devices,  including  the 
provision  of  equally  effective  alternate 
equipment  if  such  is  available. 

(c)  If  eyeglasses  are  used,  they  shall  be  of 
the  safety  glass  type. 


D.  Security  Inspector  Medical 
Qualification  Standards. 

(1)  General  Qualifications. 

The  examinee  shall  possess  mental, 
sensorial,  and  motor  skills  as  required  to 
perform  safely  and  effectively  all  assigned 
job  duties.  Such  qualifications  include: 

(a)  Mental  alertness  and  reliable  judgment; 

(b)  Acuity  of  senses  and  ability  of 
expression  sufficient  to  allow  accurate 
communication  by  written,  spoken,  audible, 
visible,  or  other  signals:  and, 

(c)  Motor  power,  range  of  motion, 
neuromuscular  coordination  and  dexterity. 

(2)  Specific  Minimum  Qualifications. 

(a)  Head,  Face,  Neck,  Scalp.  Configuration 
suitable  for  fitting  and  effective  use  of 
personal  protective  equipment  when  the  use 
of  such  equipment  is  required  by  assigned 
normal  or  emergency  job  duties. 

(b)  Nose.  Ability  to  detect  odor  of  products 
of  combustion  and  of  tracer  and  marker 
gases. 

(c)  Mouth  and  Throat.  Capacity  for  clear 
and  audible  speech  as  required  for  effective 
communication  on  the  job. 

(d)  Ears.  Hearing  loss  in  the  better  ear  not 
to  exceed  30  db  average  at  500, 1000  2000  Hz 
with  no  level  greater  than  40  db  in  any  of 
these  frequencies  (by  ISO  1964  and  ANSI 
1969  audiometry).  If  a  hearing  aid  is 

'  necessary,  suitable  testing  procedures  shall 
be  used  to  assure  auditory  acuity  equivalent 
to  the  above  requirement. 

(e)  Eyes.  1  Distant  Visual  Acuity. 

[a)  Uncorrected  acuity  of  no  less  than  20/ 
200  in  the  better  eye. 

[b)  Corrected  acuity  of  at  least  20/30  in  the 
better  eye  and  20/40  in  the  other  eye. 

[c)  If  uncorrected  distant  vision  in  the 
better  eye  is  not  at  least  20/40,  security 
inspectors  shall  carry  an  extra  pair  of 
corrective  lenses. 

2  Near  Visual  Acuity.  Corrected  or 
uncorrected  vision  of  at  least  20/40  (14/28 
Snellen)  in  the  better  eye. 

3  Color  Vision.  Ability  to  distinguish  red, 
green,  and  yellow.  Special  color  vision  testing 
and  certification  shall  be  required  where  fine 
color  discrimination  is  critical  to  the  safe  or 
effective  performance  of  assigned  job  tasks. 

4  Peripheral  Vision.  Field  of  vision  in  the 
horizontal  meridian  shall  not  be  less  than  a 
total  of  140  degrees. 

5  Depth  Perception.  Adequate  depth 
perception  as  measured  by  stcreopsis  or 
demonstration  in  a  practical  operational  test. 

(f)  Cardiorespiratory. 

1  Respiratory.  Capacity  and  reseive  to 
perform  physical  exertion  in  emergencies  at 
least  equal  to  the  demands  of  the  job 
assignment,  and  ability  to  utilize  respiratory 
protective  filters  and  air  supply  masks  when 
this  emergency  equipment  is  required  by 
assigned  job  requirements. 

2  Cardiovascular.  Normal  configuration 
and  function.  Capacity  for  exertion  during 
emergencies.  Normal  resting  pulse;  regular 
pulse.  Full  symmetrical  pulses  in  extremities 
and  neck.  Normotensive,  with  tolerance  to 
rapid  postural  changes.  If  an  examination 
reveals  significant  cardiac  arrhythmia, 
murmur,  enlargement,  hypertension, 
hypotention,  or  other  evidence  nf 
cardiovascular  abnormality,  an  evaluation  by 
a  specialist  in  internal  medicine  or  cardiology 


may  be  required  and  evaluated  by  a 
designated  physician. 

(g)  Abdomen  and  Viscera.  No  clinically 
significant  abnormalities. 

(h)  Musculoskeletal.  Normal  symmetrical 
structure,  range  of  motion,  and  power. 

(i)  Skin.  No  significant  abnormal 
intolerance  to  chemical,  mechanical  and 
other  physical  agents.  Capability  to  tolerate 
use  of  personal  protective  covering  and 
decontamination  procedures  when  required 
by  assigned  job  duties. 

( j )  Endocrine/Nutritional/Metabolic. 
Endocrine/nutritional/metabolic  status 
adequate  to  meet  the  stresses  and  demands 
of  assigned  normal  and  emergency  job  duties. 
Ability  to  accommodate  to  changing  work 
and  meal  schedules  without  potential  or 
actual  incapacity. 

(k)  Hematopoietic.  Normal  function. 

(1)  Lymphatic.  Normal. 

(m)  Neurological  Normal  central  and 
peripheral  nervous  system  function. 

(n)  Mental  and  Emotional.  Normal  mental 
status  and  an  absence  of  neurotic  or 
psychotic  conditions  which  would  affect 
adversely  an  ability  to  handle  firearms  safely 
or  to  act  safely  and  effectively  under  normal 
and  emergency  conditions. 

(0)  Laboratory. 

1  Hemogram.  Freedom  from  clinically 
significant  abnormalities  of  the  formed 
elements  of  the  blood  that  could  reasonably 
be  expected  to  affect  the  safe  and  effective 
performance  of  assigned  duties. 

2  Urinalysis.  Absence  of  proteinuria  and 
glycosuria  unless  the  absence  of  a 
disqualifying  systemic  or  genitourinary 
condition  and  the  absence  of  significant 
microscopic  abnormality  has  been 
demonstrated. 

3  Other  Studies.  Any  other  medical 
investigative  procedure,  including 
electrocardiogram  and  chest  x-ray,  which  a 
designated  physician  considers  necessary  for 
adequate  medical  evaluation. 

E.  Security  Inspector  Medical 
Disqualification  Standards. 

(1)  Freedom  from  Incapacity.  The 
examinee  shall  be  free  of  any  condition, 
habit,  or  practice  which  could  reasonably  be 
expected  to  result  in  sudden,  subtle,  or 
unexpected  incapacitation. 

(2)  Conditions  for  Medical 
Disqualification.  The  presence  of  any  of  the 

c   following  conditions  shall  disqualify  the 
I  examinee  from  employment  as  a  security 
inspector. 

(a)  Respiratory.  Significant  pulmonary 
pathology  or  decrease  in  pulmonary  function 
which  could  interfere  with  the  safe  and 
effective  performance  of  assigned  job  duties. 

(b)  Cardiovascular 

1.  Ischemic  Heart  Disease 

2.  Myocardial  Infarction 

3.  Coronary  Insufficiency 

4.  Angina  Pectoris 

5.  Heart  Failure 

e.  Significant  Arrhythmia 
7.  Arterial  Aneurysm 
B.  Significant  Peripheral  Vascular 
Insufficiency 

9.  Corrective  Heart  Surgery 

10.  Corrective  Arterial  or  Great  Vessel 
Surgery 
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It.  Prosthetic  Valve 
IZ  Artificial  Pacemaker 

(c)  Endocrine/Nutritional/Metabolic. 

1  Any  endocrine.  nuthtionaL  or 
metabolic  cooditioa  that  would  not  allow  the 
examinee  adequately  to  meet  the  stresses 
and  demands  of  assigned  normal  or 
emergency  job  duties. 

2  Inability  to  accommodate  to  changing 
work  schedules  or  to  a  delay  in  meals 
without  ftotential  or  actual  incapacity. 

3  Inability  to  tolerate  prolonged  use  of 
wearing  of  protective  garments  such  as 
respirator  masks,  air  masks,  or  bullet- 
resistant  garments. 

4  Diabetes  mellitus  requiring  the  use  of 
insulin.  Uncontrolled  diabetes,  ketoacidosis, 
or  diabetic  coma  within  the  previous  2  years. 

5  Obesity  of  such  degree  that  it  would 
interfere  with  the  safe  and  effective 
performance  of  normal  and  emergency  (ob 
duties. 

(d)  Skin.  Recurrent  severe  dermatitis  or 
hypersensitivity  to  irritants  or  sensitizers 
sufficient  to  interfere  with  wearing  required 
personal  protective  equipment  or  likely  to  be 
aggravated  by  or  interfere  with  established  or 
required  decontamination  procedures. 

(e)  Hematopoietic  Dysfunction.  Clinically 
significant  hematopoietic  disorders  which 
may  interfere  with  the  safe  and  effective 
performance  of  assigned  job  duties. 

(f)  Malignant  Neoplasms.  Maligitant 
neoplastic  diseas*. 

(g)  Neurological. 

1  History  of  epilepsy  or  other  convulsive 
disorder. 

2  History  of  any  disturbance  of 
consciousness  or  neurological  disease  or  any 
other  presently  existing  condition  that  may 
interfere  with  the  safe  and  effective 
performance  of  assigned  job  duties. 

(h)  Eyes.  Total  blindness  in  one  or  both 
eyes. 

(i)  Mental  and  Emotional.  An  established 
hielory  or  clinical  diagnosis  of  any  of  the 
following: 

1  Any  psychological  or  mental  condition 
which  could  cause  impaired  alertness, 
judgment,  or  motor  ability.  A  history  of 
dinically  signi&:ant  emotiional  or  behavioral 
problems  shall  require  thorough  clinical 
evaluation  which  may  include,  but  not 
necessarily  be  limited  to.  psychological 
testing  and  psychiatric  evaluation. 

2  Attempted  suicide  or  an  expressed  threat 
of  suicide. 

3  A  condition  in  which  a  person's  intake 
of  alcohol  is  sufficient  to  damage  his  or  her 
physical  health,  job  performance,  personal 
functioning,  or  when  alcohol  has  become  a 
prerequisite  to  his  or  her  daily  functioning. 

4  A  condition  in  which  a  person  is 
addicted  to  or  dependent  on  drugs  as 
evidenced  by  habitual  use  or  a  clear  sense  of 
need  for  the  drug. 

5  The  use  of  prescribed  or  otherwise 
legally  obtainable  medication  taken  in  such  a 
dosage  that  a  temporary  delay  in  taking  such 
medication  might  result  in  unacceptable 
incapacity.  Examples  of  such  medications  are 
certain  dosages  or  requirements  for  steroids, 
anticoagulants,  antiarrhythmics,  sedatives,' 
and  tranquilizers. 

F.  Physical  Fitness  Standards  for  Security 
Inspectors. 


All  persons  authorized  to  carry  Grearms 
must  meet  a  minimum  standard  of  physical 
fitness.  There  are  ttyo  categories  for  such 
person:  Offensive  Combative  and  Defensive 
Combative.  Persons  not  authorized  to  carry 
Tirearms  are  exempt  from  these  physical 
fitness  standards. 

(1)  Offensive  Combative  Standard  must  be 
met  by  all  security  inspectors  assigned  to 
response  force  duties.  The  standard  is  a  one 
(1)  mile  run  with  a  maximum  qualifying  time 
of  8  minutes  30  seconds  and  a  40  yard  prone- 
to-ruiming  dash  «trith  a  maximum  qualifying 
time  of  8J)  seconds. 

(2)  Defensive  Combative  Standard  must  be 
met  by  all  other  seurity  inspectors  authorized 
to  carry  firearms.  The  standard  is  a  one-half 
(0.5)  mile  run  with  a  maximum  qualifying 
time  of  4  minutes  40  seconds  and  a  40  yard 
prone-to-nmning  dash  with  a  maximum 
qualifying  time  of  8.5  seconds. 

(3)  Qualification  in  the  appropriate 
combative  standard  must  be  accomplished 
once  every  twelve  months  and  under  the 
supervision  of  the  protective  force  training 
officer  or  other  individual  designated  by  the 
responsible  DOE  field  office. 

(4)  Medical  Certification,  (a)  Each 
individual  who  participates  in  a  physical 
fitness  training  program  to  prepare  to  meet 
the  physical  fitness  standards  set  forth  in  this 
Appendix  shall  first  be  certified  by  a 
designated  physician  that  he  or  she  is 
medically  fit  to  participate  in  the  program. 
This  certification  shall  be  obtained  not  more 
than  30  days  prior  to  each  individual  entering 
the  physical  fitness  training  program. 

(b)  Before  any  individual  takes  the  physical 
fitness  standards  test  he  or  she  shall  first  be 
certified  by  a  designated  physician  that  he  or 
she  is  medically  fit  to  take  the  physical 
fitness  qualification  test.  This  certification 
shall  be  obtained  not  more  than  30  days 
before  taking  the  physical  fitness 
qualification  test. 

(c)  Individuals  who  require  less  than  30 
days  training  prior  to  actual  testing  to  meet 
the  physical  fitness  standards  need  only 
obtain  a  single  medical  certification. 

(5)  Initial  Qualification  Time  Limit. 
Individuals  authorized  to  carry  firearms  shall 
meet  the  applicable  physical  fitness  standard 
by  (insert  date  12  monUis  from  date  this  rule 
is  effective)  and  annually  thereafter  using  the 
date  of  initial  qualification  as  the  anniversary 
date. 

(6)  New  Employees.  Individuals  authorized 
to  carry  firearms  who  are  employed  after  the 
effective  date  of  this  rule  shall  meet  the 
applicable  physical  fitness  standard  prior  to 
his  or  her  initial  assignment  to  duties  which 
requires  such  individual  to  carry  firearms. 

(7)  Training  Prtigram.  Beginning  (insert 
date  one  (1)  month  from  date  this  rule  is 
effective)  until  an  incumbent  security 
inspector  meets  the  applicable  physical 
fitness  standards  for  initial  qualification,  he 
or  she  shall  participate  in  a  physical  fitness 
training  program. 

(8)  Retraining.  Any  security  inspector  who 
fails  to  qualify  after  the  initial  training 
program  is  completed  or  requalify  shall 
participate  in  one  additional  physical  fitness 
training  program. 

(9)  Retesting.  During  each  testing  period  a 
security  inspector  shall  be  permitted  a 


maximum  of  six  (6)  and  a  minimum  of  two  (2) 
opportunities  to  qualify  or  requalify  before 
such  security  inspector  must  enter  a  training 
program  or  is  renraved  from  a  security 
inspector  position. 

G.  Waiver  of  Security  Inspector  Medical 
Standards  and  Time  Extension  to  Meet 
Physical  Fitness  Standards. 

(1)  Waivers  of  elements  of  the  medical 
standards  of  this  Appendix  may  be  granted 
for  certain  otherwise  disqualifying  medical  or 
physical  deficiencies  by  the  cognizant  field 
office  management  provided  that: 

(a)  The  DOE  field  organization  authority,  in 
consultation  with  a  designated  physician, 
determines  that  a  certain  medical  or  physical 
defect  may  be  considered  for  waiver  without 
compromising  the  intent  of  these  medical 
standards  to  assure  that  all  security 
inspectors  are  capable  of  safely  and 
effectively  performing  all  normal  and 
emergency  duties. 

(b)  The  individual  demonstrates  by  medical 
examination  and/or  practical  test,  as 
determined  necessary  by  a  designated 
physician,  the  ability  to  perform  effectively 
and  safely  all  routine  and  emergency  duties. 

(c)  A  statement  of  demonstrated  ability 
must  be  prepared  by  a  designated  physician 
and  must  clearly  (1)  identify  the  individual 
(2)  state  the  nature  and  degree  of  the  specific 
medical  or  physical  defect,  and  (3)  record  the 
satisfactory  medical  evaluation  and/or 
performance  of  the  practical  test  required  by 
a  designated  physician. 

(d)  Waivers  shall  be  reviewed,  revalidated, 
and  reissued  at  intervals  not  to  exceed  one 
(1)  year. 

(e)  Individuals  who  have  been  adversely 
affected  by  application  of  the  standards  may 
appeal  the  denial  of  waiver  to  the  cognizant 
DOE  safeguard  and  security  field  office  for 
review  within  60  days  after  the  adverse 
action.  Further  evidence  may  be  offered 
relating  solely  to  the  medical  or  physical 
fitness  of  the  individual  involved.  Such 
individual  may  select  a  representative  of  his 
or  her  o«<m  choice  to  assist  and/or  appear  in 
the  individual's  behalf  in  any  appeal.  After 
findings  and  a  determination  have  been  made 
at  the  field  office  level,  such  individual  has  a 
right  to  petition  the  Director  of  Safeguards 
and  Security.  DOE  Headquarters,  within  30 
days  of  the  field  office's  determination  for  a 
final  determination  based  upon  his  or  her 
review  of  the  record  of  the  case. 

(2)  There  will  be  no  waivers  granted  from 
the  physical  fitness  standards  set  forth  in 
Paragraph  F  above.  However,  time 
extensions  not  to  exceed  6  months  may  be 

*  granted  on  a  case-by-case  basis  for  those 
individuals  who.  because  of  a  temporary 
medical  or  physical  condition  as  certified  by 
a  designated  physician,  are  unable  to  satis^ 
the  physical  fitness  standards  within  the 
required  time  period  without  suffering  undue 
physical  harm. 

H.  Guard  Medical  Qualification  Standards. 

(1)  General  Qualifications.  The  examinee 
shall  possess  mental,  sensory,  and  motor 
skills  as  required  to  perform  safely  and 
effectively  all  assigned  job  duties.  Such 
qualifications  include: 

(a)  Mental  alertness  and  reliable  judgment. 
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0>}  Acuity  of  ■—■»  and  ahltity  of 

expression  sufficient  to  allow  accurate 
communication  by  written,  spoken,  audible, 
visible,  or  other  signals. 

Ic)  Motor  power,  range  of  motion, 
neuromuscular  coordination,  and  dexterfly. 

(2)  Specific  Minimum  Qualifications. 

(a)  Head.  Face.  Neck,  and  Scalp. 
Configuration  suitable  for  fitting  and  effective 
use  of  personal  protective  eqaipment  when 
the  use  of  such  equipment  is  required  by 
assigned  norma)  or  emergency  ^  duties. 

(b)  Nose.  Ability  to  detect  odor  of  products 
of  combustWH  Bad  vf  tracer  or  maricer  ga«es. 

(c)  Mouth  aad  Throat  Capacity  for  dear 
and  audible  speech  as  required  for  effective 
communication  on  the  job. 

(d)  Ears.  Hearing  loss  not  to  exceed  50  db 
average  at  50a  1000,  and  2000  Hz  in  one  ear 
(by  ISO  1964  or  ANSI  1969  audiometry). 

(c)  Eyes.  Near  and  distant  visual  acuity, 
wilh  or  without  correcttoa  of  at  least  20/40  is 
the  belter  eye  One-eyed  individuals  may 
qualify. 

I.  Guard  Medical  Disqualification 
Standards. 

(1)  Freedom  from  Incapacity.  The 
emiminee  shall  be  free  of  any  condition, 
habit,  or  practice  which  could  reasonably  be 
expected  to  result  in  sudden,  subtle,  or 
unexpected  incapacitation. 

(2)  Conditions  for  Medical 
Disqualification.  The  presence  of  any  of  the 
following  conditions  normally  shall  disqualify 
the  examinee  from  employment  as  a  guard: 

(a)  Respiratory.  Significant  pulmonary 
pathology  or  decrease  in  pulmonary  function 
which  could  interfere  with  the  safe  and 
effective  performaitce  of  assigned  job  duties. 

(b)  Cardiovascular. 

1.  Ischemic  Heart  Disease 

2.  Myocardial  Infarction 

3.  Coronary  Insufficiency 

4.  Angina  Pectoris 

5.  Heart  Failare 

6.  Significant  Arrhythmia 

7.  Arterial  Aneurysm 

B.  Significant  Peripheral  Vascular 
Insufficiency 

(c)  Endocrine/Nutridona] /Metabolic. 

1.  Diabetes  Mellitus.  Uncontrolled 
diabetes,  ketoacidoeie,  or  diabetic  coma 
within  the  previoas  two  years. 

2.  Obesity.  Obesity  of  such  degree  that  it 
would  tnteriere  with  the  safe  and  effective 
performance  of  normal  and  emergency  iob 
duties. 

(d)  Hematopoietic  Dysfunction.  Clinically 
significant  hematopoietic  disorders  which 
may  interfere  with  the  safe  and  effective 
performance  of  assigned  job  duties. 

(e)  Malignant  Neoplasms.  Malignant 
neoplastic  disease. 

(f)  Neurological. 

1.  History  of  epilepsy  or  other  cxinvulsive 
disorder. 

2.  History  of  any  disturbiiooe  of 
consciousness  or  neurological  disease  or  any 
other  presently  existing  condition  that  may 
interfere  with  the  safe  and  effective 
performance  of  assigned  job  duties. 

(g)  Mental  and  Emotional.  An  established 
history  or  clinical  diagnosis  of  any  of  the 
following: 

1.  Any  psychological  or  mental  condition 
which  could  cause  impaired  alertness. 


judgmeot  or  molar  abttty.  A  lirtory  of 
clinically  sifoificeiil  enadoul  or  bekavionl 
problems  shall  require  tboiough  dinicel 
evaluation  which  may  include,  but  not 
neoeesarfly  be  limited  to,  psychological 
testing  and  psychiatric  evakiotion. 

2.  Attempted  suicide  or  an  expressed  threat 
of  soicide. 

3.  A  conditian  in  whick  m  persoa'a  intake  of 
alcotial  is  sufikneat  to  danwiff  his  or  ber 
physical  health,  job  performaaoe.  personal 
functioning,  or  when  alcohol  has  become  a 
prerequisite  to  his  or  her  daily  functioning. 

4.  A  condition  in  which  a  person  is 
addicted  to  or  dependent  on  drugs  as 
evidenced  by  habitual  use  or  a  dear  sense  of 
need  for  the  drug. 

5.  The  use  of  prescribed  or  otherwise 
legally  obtainable  medication  taken  in  such  a 
dosage  ^at  a  temporary  delay  in  talcing  such 
medication  mi^  result  ki  snacceptaUe 
incapacity.  For  example,  certain  dosages  or 
requirements  tor  steroids,  antiooaguiants. 
antiarryfaythmica.  sedatives,  tranquilisers. 
etc. 

J.  Waiver  of  Guard  Medical  Standards. 

Waivers  of  elements  of  the  medical 
standards  of  this  Appendix  may  be  granted 
for  certain  otherwise  disqualifjing  medical  or 
ph^-sical  deficiencies  by  the  cognizant  field 
office  management  provided  that 

(1)  The  DOE  field  organization  anthority,  in 
consultation  with  a  designated  ph>'sician, 
determines  that  a  certain  medical  or  physical 
defect  may  foe  considered  far  waiver  without 
compromising  the  intent  of  these  medical 
standards  to  assure  that  ail  guards  are 
capable  of  safely  and  effectively  performing 
all  normal  and  emei;gency  duties. 

(2)  The  individual  deHmnstrates  by  medical 
examination  and/or  practical  test  as 
determined  necessary  by  a  designated 
physician,  the  ability  to  perform  effectively 
and  safely  all  routine  and  emergency  duties. 

(3)  A  statement  of  demonstrated  ability 
must  be  prepared  by  a  designated  physician 
and  must  clearly  (1)  identify  the  individual, 
(2)  state  the  nature  and  degree  of  the  specific 
medical  or  ph>'sicai  defect,  and  (3)  record  the 
satisfactory  medical  evaluation  and/or  of 
performance  of  the  practical  test  required  by 
a  designated  physician. 

(4)  Waivers  shall  be  reviewed,  revalidated, 
and  reissxied  at  intervals  not  to  exceed  two 
(2)  years. 

(5)  Individuals  who  have  been  adversely 
affected  by  application  of  these  medical 
standards  may  appeal  the  denial  of  waiver  to 
the  cognizant  DOE  safeguard  and  security 
field  office  for  review  within  GO  days  after  the 
adverse  action.  Further  evidence  may  be 
offered  relating  solely  to  the  medical  or 
phj-sical  fitness  of  the  individual  involved. 
Such  individual  may  select  a  representative 
of  his  or  her  own  choice  to  assist  and  appear 
in  the  individual's  behalf  in  any  appeal.  After 
findings  and  a  determinatioo  have  been  made 
at  the  fteld  office  level,  such  individual  has  a 
right  to  petition  the  Director  of  Safeguards 
and  Security.  DOE  Headquarters  within  30 
days  of  the  field  office's  determination,  for  a 
final  determination  based  upon  his  or  her 
review  of  the  record  of  the  case. 

|FR  IX>c.  84-Se7S8  FiM  ll-n-S*:  S.-*)  amj 
BILLING  CODE  S4S0-01-II 


NATIONAL  CflEOrr  UNION 
ADMINISTRATION 

llCFRtartT*! 


Loans  to 
to 


CorrecLiva 

In  FR  Doc.  M-2027Q  beginoing  on  page 
30663  in  the  issue  of  Wednesday,  Atigust 
1, 1984.  make  the  following  oofredien: 

S  701.21    [Corrected] 

1.  On  page  30686,  third  cotunm. 
i  7(n.tl(cK7Xii)(B).  first  line,  -January 
15, 1986"  should  read  "January  2S.  1986". 
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DEPARTMENT  OF  TRAIil8K)RTAT10N 
Federal  Avialion  AdmlnlstrtfkM 
14  CFR  Part  39 
[Docket  No.  84-NM-31-AO;  Amdt  39-4944] 


AirwortMnesa  DIracMwa; 
Model  F27  Akplanea 


Folckw  B.V. 


AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rale. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  which 
requires  inspections  of  various  systems 
and  equipment  components  on  certain 
Fokker  F27  series  aiiplanes  and 
modifications  or  repairs,  as  necessary, 
to  correct  unsafe  cooditions  which  aiay 
exist  This  action  u  necessary  to  ensure 
proper  operation  of  portable  fire 
extinguishers,  to  ensure  proper  materials 
were  used  in  fuel  tank  vent  systen 
sleeves,  and  to  prevent  leakage  in  the 
main  and  noee  iandiitg  gear  actuating 
rams. 
EFFCCTIVC  date:  ISecember  7, 1984. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Manager,  Maintenance  and  Engineeriiig. 
Fokker  a  v..  Product  Support  P.O.  Box 
7600. 111721  Schiphol  Oost  The 
Netherlands,  or  may  be  examined  at  the 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Seattle 
Aircraft  Certification  0£Goe.  9010  East 
Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Roger  D.  Anderson,  Foreign  Aircrafl 
Certification  Branch.  Seattle  Aircraft 
Certification  OfTice.  FAA,  Northwest 
Mountain  Region;  telephone  (206j  431- 
2978.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
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South.  C-68966,  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  The 

Netherlands  Civil  Aviation  Department 
(RLD)  has,  in  accordance  with  existing 
provisions  of  a  bilateral  agreement, 
notified  the  FAA  of  a  ^umber  of  unsafe 
conditions  that  may  exist  on  certain 
Fokker  ¥27  airplanes.  These  may  be 
corrected  by  incorporating  four  (4) 
separate  service  bulletins  which  affect 
portable  fire  extinguishers,  fuel  vent 
systems,  and  the  main  and  nose  landing 
gear  actuators  rams. 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  airworthiness  directive  requiring 
accomplishment  of  the  previously 
mentioned  inspections  and 
modifications  was  published  in  the 
Federal  Register  on  May  21, 1984  (49  FR 
21348).  The  comment  period  closed  July 
9, 1984,  and  interested  persons  have 
been  afforded  an  opportunity  to 
participate  in  the  making  of  this 
amendment.  The  one  comment  received 
was  from  the  manufacturer  which  stated 
that  Dunlop  Service  Bulletins  32-262  and 
32-263,  issued  October  1983,  are 
improvements  over  the  Dunlop  service 
bulletins  referenced  in  Fokker  Service 
Bulletin  F27/32-143,  dated  May  22, 1981. 
which  is  part  of  the  requirements  of 
Paragraph  C.  of  the  proposed 
amendment.  The  FAA  agrees  that 
compliance  with  Dunlop  Service 
Bulletins  36-262  and  36-263  may  be  an 
acceptable  alternate  means  of 
compliance;  accordingly.  Paragraph  C. 
of  the  AD  has  been  revised  to  reflect 
this. 

It  is  estimated  that  approximately  10 
U.S.  registered  airplanes  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  25  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $40 
per  manhour.  Replacement  parts  are 
estimated  at  $1,000  per  airplane.  Based 
on  these  Hgures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  $20,000.  For  these  reasons,  this  rule  is 
not  considered  to  be  a  major  rule  under 
the  criteria  of  Executive  Order  12291. 
Few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  will  be  affected. 

Therefore,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
Section  39.13  of  Part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  39.13)  is 
amended  by  adding  the  following  new 
airworthiness  directive: 

Fokkar  B.V.:  Applies  to  Model  F27  airplanes 
as  indicated  in  the  applicability 
statement  of  each  service  bulletin  listed 
below.  Compliance  is  required  within  the 
time  interval  specified  in  each  of  the 
following  paragraphs,  unless  already 
accomplished: 

A.  To  assure  proper  operation  of  the 
portable  fire  extinguishers,  within  90  days 
after  the  effective  dale  of  this  AD,  inspect  the 
cartridge  holders  in  accordance  with  Fokker 
Service  Bulletin  F27/26-18  dated  September 
28, 1981  (reference  Walter  Kidde  Service 
Bulletin  26-20-240.  revised  April  28. 1981). 

B.  To  assure  that  proper  rubber  sleeves 
have  been  installed  in  the  fuel  vent  system, 
within  90  days  after  the  effective  date  of  this 
AD,  inspect  the  fuel  tank  ventilation  system 
in  accordance  with  Fokker  Service  Bulletin 
F27/28-55  dated  April  15, 1981.  Replace 
unsatisfactory  parts  in  accordance  with  the 
service  bulletin. 

C.  To  eliminate  leakage  from  the  fluid 
dampers  in  the  main  and  nose  landing  gear 
actuating  rams,  within  180  days  after  the 
effective  date  of  this  AD,  modify  the 
actuating  rams  in  accordance  with  Fokker 
Service  Bulletin  F27/32-143  dated  May  22, 
1981,  or  in  accordance  with  Dunlop  Service 
Bulletins  38-262  and  36-263  as  an  alternate 
means  of  compliance. 

D.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

This  amendment  becomes  effective 
December  7, 1984. 

(Sees.  313(a),  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a),  1421  through  1430,  and  1502); 
41  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89) 

Note. —  For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26. 1979);  and  it  is  further 
certified  under  the  criteria  of  the  Regulatory 
Flexibility  Act  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  since  few,  if  any. 
Model  F27  airplanes  are  operated  by  small 
entities.  A  final  evaluation  has  been  prepared 
for  this  regulation  and  has  been  placed  in  the 
regulatory  docket.  A  copy  may  be  obtained 
by  contacting  the  person  identified  under  the 
caption  "Fon  further  information 

CONTACT." 


Issued  in  Seattle,  Washington,  on  October 
23, 1984. 
Wayne ).  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 

|FR  Doc.  84-30603  Tiled  n-21-M:  •:4S  inil 
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14  CFR  Part  97 

IDocket  No.  24331;  AmdL  No.  1282] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  A  via  Hon 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  D.C.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA 
430),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription —  » 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
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Superintendant  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  D.C.  20402. 
FOR  FURTHER  IMPOWMATIOII  OONTACR 

Donald  K.  Funai.  Flight  Procedures 
Standards  Branch  tAFO-230),  Air 
Transportation  Division.  Office  of  Flight 
Operatioas,  Federal  Aviatioo 
Administratioii.  800  Independence 
Avenue.  SW..  Washington.  D.C.  20591; 
telephone  (202)  426-8277. 
SUPPLEMEMTARY  MFORMATION:  This 
amendment  to  Part  97  of  the  Federal     • 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  {  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable-FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260-1 
and  8260^.  K4aterials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  urmecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR]  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  appHcation  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM]  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  rema'ming  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 


Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  \JS.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

List  of  Subjects  in  14  CFR  Part  97 

Aviation  safety.  Standard  Instrument 
Approaches. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97}  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  GM.T.  on  the  dates 
specified,  as  follows: 

1.  By  Amending  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN  SIAPs  identified  as  follows: 

•  *  '  Effective  January  17.  1985 

Miami.  OK— Miami  Muni.  VOR/DME-A. 

Amdt.  1 
Houston,  TX— Ellington  Field.  VOR/DME  or 

TACAN  RWY  4,  Orig. 
Houston.  TX— Ellington  Field.  VOR/DME  or 

TACAN  RWY  17,  Orig. 
Houston,  TX— Ellington  Field.  VOR/DME  or 

TACAN  RWY  35,  Orig. 
Houston,  TX— Ellington  Field,  VOR/DME  or 

TACAN  RWY  22.  Orig. 
Houston,  TX— Lakeside.  VOR-A,  Amdt.  4, 

Cancelled 
Longview.  TX— Gregg  County,  VOR  or 

TACAN  RWY  13,  Amdt.  16 
Longview.  TX— Gregg  County,  VOR/DME  or 

TACAN  RWY  31.  Amdt.  5 
Longview,  TX— Gregg  County,  VOR/DME  or 

TACAN  RWY  35,  Amdt.  5 

*  •  '  Effective  January  3. 1985 

Prattville,  Air— Autauga  County.  VOR/DME- 

A,  Orig. 
Daytona  Beach  FL — Daytona  Beach  Regional 

VOR  RWY  1&  Amdt.  16 
Davtona  Beach  FL — Daytona  Beach  Regional, 

VOR  RWY  34.  Amdt.  3 
Thomasville,  GA— Thomasville  Muni  VOR 

RWY  22,  Amdt.  8 
Thoma8\-ille,  G A— Thomasville  Muni.  VOR/ 

DME  RWY  22.  Amdt.  2 
Greenville.  KY— Muhlenberg  County,  VOR/ 

DME-A,  AmdL  2 
Natchez.  MS— Hardy-Anders  Field  Natchez- 
Adams  County.  VOR/DME  RWY  13,  Oh«. 
Newburgh.  NY— Stewart  VOR  or  TACAN 

RWY  27.  Amdt.  2 


White  Plains,  NY— Westchester  County. 

VOR/DME  or  TACAN-A,  Amdt.  2 
FactorjrviUe,  PA— Searaans  Fid.  VOR-A. 

Orig. 
Hilton  Head  Uland.  SC— Hilton  Head.  VOR/ 

DME-A.  Amdt.  7 
Yankton,  SD— Chan  Gumey  Muni.  VOR 

RWY  13.  AmdL  5 
Yankton.  SD— Chan  Gumey  Muni.  VOR 

RWY  31.  Amdt.  3 
Savannah,  TN — Savannah-Hardin  County. 

VOR/DME  RWY  1&  AmdL  3 

•  •  •  Effective  December  20.  1984 

Omaha,  NE— Eppley  Airfield,  VOR  RWY  32L. 
AmdL  7 

2.  By  amending  §  97.25  LOC,  LOC/ 
DME,  LDA,  LDA/DME.  SDF,  and  SDF/ 
DME  SIAPs  identified  as  follows: 

•  •  '  Effective  January  17.  1985 

Wichita,  KS— Wichita  Mid-Contiiient.  LOC 
BC  RWY  19L  AmdL  13 

•  •  *  Effective  January  3.  1985 

Daytona  Beach,  FL — ^Daytona  Beach 

Regional.  LOC  BC  RWY  24R,  AmdL  11 
Lawrenceville,  GA — Gwinnett  County,  LOC 

RWY  25,  Orig. 
Statesboro.  GA— Statesboro  Muni,  LOC  RWY 

31.  Orig. 
Thomasville,  GA— Thomasville  Muni.  LOC 

RWY  22.  Orig. 
Fayetteville.  TN— Fayetteville  Muni,  SOT 

RWY  19.  Orig. 
Savannah,  TN— Savannah-Hardin  County. 

SDF  RWY  18.  Amdt.  1 

•  •  '  Effective  December  X.  1984 

Gallup,  NM— Gallup  Municipal.  LOC  RWY  6. 

Amdt.  1 
Abilene,  TX— Abilene  Mum.  LOC  BC  RWY 

17L  AmdL  2 
San  Angelo,  TX— Mathis  Field,  LOC  BC  RWY 

21,  AmdL  11 

3.  By  amending  5  97.27  NDB  and  NDB/ 
DME  SIAPs  identified  as  follows: 

•  •  '  Effective  January  17. 1985 

Miami,  OK— Miami  Muni  NOT  RWY  17. 

AmdLl 
Longview,  TX— Gregg  Co«mty,  NDB  RWY  13, 

Amdt.  12 

•  •  '  Effective  January  3.  19K 

Daytona  Beach,  FL — Daytona  Beach 

Regional,  NDB  RWY  6L  Amdt.  21 
Thomasville,  GA— Thomasviile  Mnni  NDB 

RWY  22.  Orig. 
Thomasville,  GA— Thomasville  Muni,  NDB 

RWY  22,  AmdL  3.  Cancelled 
Fayetteville,  TN— Fayetteville  Muni,  NM 

RWY  1,  Amdt.  4,  Cancelled 
Fayetteville,  TN— Fayetteville  Muni,  NDd 

RWY  19,  Orig. 
White  Plains.  NY— Westchester  County.  NOT 

RWY  16.  AmdL  19 
Yankton.  SD— Chan  Gumey  Muni  NDB  RWY 

31,  AmdL  1 
Savannah.  TN — ^Savannah-Hardin  County. 

NDB  RWY  18,  Amdt.  1 

•  •  '  Effective  December  20. 1964    ; 

Lexington.  KY— Blue  Grass.  NDB  RWY  4. 
Amdt.  16 
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Omaha,  NE— Epplcy  Airfield.  NDB  RWY  14R, 
Amdt.  21 

4.  By  amending  §  97.29  ILS  ILS/DME, 
ISMLS,  MLS.  MLS/DME  and  MLS/ 
RNAV  SL\P8  idenUfied  as  follows: 

•  •  '  Effective  January  17.  1985 

Wichita,  KS— Wichita  Mid-Continent.  ILS 

RWY  IR.  Amdt.  15 
Houston,  TX— Ellington  Field,  ILS  RWY  17. 

Orig. 
Houston.  TX— Ellington  Field.  ILS  RWY  35. 

Orig. 
Longview.  TX— Gregg  County,  ILS  RWY  13. 

Amdt.  8 

•  •  '  Effective  January  3,  1985 

Daytona  Beach.  FL — Daytona  Beach 
Regional,  ILS  RWY  6L,  Amdt.  25 

YanJiton.  SD— Chan  Gumey  Muni.  ELS  RWY 
31.  Amdt.  1 

•  •  *  Effective  December  20, 1984 

Lexington.  KY— Blue  Grass,  ILS  RWY  4. 

Amdt.  10 
Lexington,  KY)— Blue  Grass,  ILS  RWY  22. 

Amdt  7 
Omaha.  NE— Eppley  Airfield,  ILS  RWY  14R. 

Amdt.  1 
Omaha,  NE— Eppley  Airfield,  ILS  RWY  17. 

Orig 
Omaha.  NE— Eppley  Airfield,  ILS  RWY  32L 

Amdt.  2 
Abilene,  TX— Abilene  Muni,  ILS  RWY  35R, 

Amdt.  4 
San  Angelo.  TX — Mathis  Field  Abilene  Numi, 

ILS  RWY  3.  Amdt.  18 

5.  By  amending  §  97.31  RADAR  SIAPS 
identified  as  follows: 

•  •  •  Effective  January  3.  1985 

Daytona  Beach,  FL — Daytona  Beach 

Regional.  RADAR-1,  Amdt.  5 
Jacksonville,  FL— Craig  Muni,  RADAR-1, 

Amdt.  4 

•  •  'Effective  December  20.  1984 

Lexington,  KY— Blue  Grass.  RADAR-1. 
Amdt  8 

6.  By  amending  597.33  RNAV  SL\P8 
identiHed  as  follows: 

•  *  *  EffecUve  January  17,  1985 

Houston,  TX — West  Houston-Lakeside. 

RNAV  RWY  15.  Amdt  2 
Houston.  TX— West  Houston-Lakeside, 

RNAV  RWY  33.  Amdt.  2 

'  '  •  Effective  January  3,  1985 

Thomasville.  GA— Thomasville  Muni.  RNAV 

RWY  3Z  Amdt.  2 
White  Plains,  NY— Westchester  County. 

RNAV  RWY  34.  Amdt  4 

•  •  *  Effective  December  20,  1984 

Omaha,  NE— Eppley  Airfield.  RNAV  RWY 
32L  Amdt.  4 

(Sees.  307,  313(a).  601,  and  Ilia  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348, 1354(a). 
1421,  and  1510):  49  U.S.C.  106(g)  (Revised. 
Pub.  L  97-449.  January  12, 1983):  and  14  CFR 
11.49(t)(3)) 

Note. — The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 


and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034: 
February  26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  For  the 
same  reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the  the 
Regulatory  Flexibility  Act. 

Note. — The  incorporation  by  reference  in 
the  preceding  document  was  approved  by  the 
Director  of  the  Federal  Register  on  December 
31. 1980,  and  reapproved  as  of  January  1, 
1982. 

Issued  in  Washington,  D.C.  on  Novemt>er 
16.1984. 

KeniMth  S.  Hunt, 
Director  of  Fligh  t  Operations. 

|FR  Doc.  S4-30eiS  Filed  11-21-S4;  S:45  ain| 
MUJNQ  CODE  MIO-IS-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1212 

Revocation  of  Safety  Standard 
Requiring  Oxygen  Depletion  Safety 
Shutoff  Syatems  (ODS)  for  Unvented 
Gaa-Fired  Space  Heaters 

agency:  Consumer  Product  Safety 

Commission. 

action:  Revocation  of  rule. 

summary:  The  Consumer  Product  Safety 
Commission  is  revoking  its  safety 
standard  for  unvented  gas-fired  space 
heaters,  by  a  vote  of  3-2,  with  Chairman 
Nancy  Harvey  Steorts  and  Vice 
Chairman  Saundra  Brown  Armstrong 
dissenting. '  The  revocation  is  based  on 
a  Commission  determination  that  the 
standard  is  not  reasonably  necessary  to 
eliminate  or  reduce  an  unreasonable 
risk  of  injury  or  death  from  carbon 
monoxide  poisoning  associated  with  the 
heaters.  Information  received  by  the 
Commission  shows  the  level  of 
compliance  with  a  voluntary  standard 
that  addresses  the  risk  to  be  very  high, 
and  is  likely  to  continue  in  the  future, 
even  if  the  standard  is  revoked.  The 
mandatory  requirements  of  the 
consumer  product  safety  standard  are 
therefore  no  longer  needed. 
DATES:  The  revocation  will  become 
effective  on  December  24. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Medford,  Office  of  Program 


Management,  Consumer  Product  Safety 
Commission.  Washington,  D.C.  20207; 
telephone  (301)  492-6554. 

SUPPLEMENTARY  INFORMATION: 

A.  Space  Heater  Standard 

On  September  17. 1980  the 
Commission  issued  a  Safety  Standard 
Requiring  Oxygen  Depletion  Safety 
Shutoff  Systems  for  Unvented  Gas-Fired 
Space  Heaters  (16  CFR  Part  1212)  to 
eliminate  or  reduce  the  unreasonable 
risk  of  injury  from  carbon  monoxide 
poisoning  associated  with  these  heaters 
[l].'The  standard  became  effective  on 
December  31, 1981.  and  is  applicable  to 
all  unvented  gas-fired  space  heaters 
manufactured  or  imported  after  that 
date  [2]. 

The  standard  requires  every  heater 
subject  to  its  requirements  to  be 
equipped  with  an  oxygen  depletion 
safety  shutoff  system  (ODS  or  ODS 
device).  The  ODS  must  be  capable  of 
shutting  off  the  gas  supply  to  the  heater 
when  the  oxygen  in  the  Surrounding 
atmosphere  is  reduced  to  a  level  below 
18  percent. 

In  addition,  the  standard  contains  a 
compliance  test  and  labeling 
requirements  concerning  safe  operation, 
maintenance  instructions,  and 
information  about  symptoms  of  carbon 
monoxide  poisoning.  The  required 
labeling  must  be  on  a  permanent  label 
which  is  either  an  integral  p^of  the 
heater  or  on  a  plate  marker  amxed  to 
the  heater,  and  it  must  be  conspicuous 
and  legible  when  the  heater  is  in  its 
installed  position. 

When  the  Commission  issued  the 
space  heater  standard  on  a  Hnal  basis,  it 
also  issued  regulations  applicable  to 
manufacturers  and  importers  who  issue 
certificates  of  compliance  with  the 
standard.  Such  manufacturers  and 
importers  of  the  heaters  must  certify 
that  their  products  comply  with  the 
standard,  based  upon  a  test  of  each 
heater  or  upon  a  reasonable  testing 
program  (section  14  of  the  Consumer 
Product  Safety  Act  (CPSA).  15  U.S.C. 
2063). 

B.  Petition  for  Revocation 

In  October  1981.  the  Gas  Appliance 
Manufacturers  Association  (GAMA) 
petitioned  the  Commission  to  revoke  the 
heater  standard  [3].  In  support  of  its 
request  for  revocation,  GAMA  asserted, 
among  other  things,  that  the  latest 
revision  of  American  National 


'Copies  of  dissents  and  separate  statements  by 
the  Commissioners  are  available  from  the 
Commission's  Office  of  the  Secretary,  Consumer 
Product  Safely  Commission.  Washington.  DC. 
20207;  telephone  (3011  492-6800. 


'The  numbers  in  brackets  refer  to  the  reference 
documents  listed  at  the  end  of  this  notice.  Requests 
for  inspection  of  any  of  these  documents  should  be 
made  by  calling  the  Office  of  the  Secretary  at  (3011 
492-6800. 
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Standards  Institute  (ANSI)  Standard 
Z21.11.2  required  all  unvented  gas  space 
heaters  produced  after  December  31, 
1981  to  be  equipped  with  an  ODS 
device,  in  addition  to  complying  with 
such  other  safety-related  provisions  as 
restrictions  on  carbon  monoxide 
emissions  and  limits  on  surface 
temperatures. 

The  GAMA  petition  also  stated  that,  if 
the  Commission  revoked  its  heater 
standard,  a  certification  program 
conducted  by  the  American  Gas 
Association  Laboratories  would  assure 
that  all  unvented  gas  space  heaters 
produced  after  December  31, 1981  would 
be  equipped  with  ODS  devices.  Finally, 
the  GAMA  petition  stated  that  a 
revocation  of  the  Commission  standard 
would  avoid  all  questions  about 
possible  preemption  of  state  and  local 
requirements  for  unvented  gas  space 
heaters. 

By  majority  vote,  the  Commission 
denied  the  petition  for  revocation  of  the 
standard  (one  Commissioner  voted  to 
grant  it).  The  denial  letter  to  GAMA 
stated  that  the  Commission  could  not 
conclude  from  information  then 
available  that  the  certification  program 
conducted  by  the  American  Gas 
Association  Laboratories  would  provide 
a  level  of  protection  to  consumers 
equivalent  to  that  afforded  by  the 
Commission's  standard  [4].  The  letter 
added,  however,  that  several 
Commissioners  had  indicated  a 
willingness  to  reconsider  revocation  of 
the  standard  in  the  future  [4]. 

C.  Preemptive  Effect  of  Heater  Standard 

As  noted  above,  the  Commission's 
heater  standard  applies  to  all  unvented 
gas  space  heaters  manufactured  or 
imported  after  December  31, 1981.  As 
that  effective  date  approached,  in  late 
1981,  several  state  and  local 
governments  expressed  concern  about 
preemption  of  their  requirements  for 
unvented  gas  space  heaters  by  the 
Commission's  standard. 

Some  of  these  jurisdictions  have  laws 
or  ordinances  prohibiting  the  use  of 
unvented  gas  space  heaters  in  any 
residence.  Others  prohibit  their  use  for 
Certain  kinds  of  residences  or 
institutions,  such  as  nursing  homes,  or 
for  use  in  certain  areas  of  a  residence, 
such  as  sleeping  quarters.  Still  other 
jurisdictions  impose  requirements  on 
unvented  gas  space  heaters  in  addition 
to  the  requirement  that  they  be  equipped 
wKh  ODS  devices  [5.6,8]. 

The  preemption  provision  of  the  CPSA 
provides: 

Whenever  a  consumer  product  safety 
standard  under  (the  CPSA]  is  in  effect  and 
applies  to  a  risk  of  injury  associated  with  a 
consumer  product,  no  Stite  or  political 


subdivision  of  a  State  shall  have  any 
authority  to  establish  or  to  continue  in  effect 
any  provision  of  a  safety  standard  or 
regulation  which  prescribes  any  requirements 
as  to  the  performance,  composition,  contents, 
design,  flnish,  construction,  packaging  or 
labeling  of  such  product  which  are  designed 
to  deal  with  the  same  risk  of  injury 
associated  with  such  consumer  product, 
unless  such  requirements  are  identical  to  the 
requirements  of  the  Federal  standard.  CPSA, 
section  26(8);  15  U.S.C.  2075(a). 

The  effect  of  this  provision  is  that  states 
and  local  governments  may  not  enforce 
requirements  for  unvented  gas-fired 
space  heaters  that  are  intended  to 
address  the  same  risk  of  injury  the 
Commission's  standard  addresses, 
unless  the  state  or  local  requirements 
are  identical  to  the  Commission's 
requirements. 

1.  Applications  for  Exemption  From 
Preemption 

Section  26(c)  of  the  CPSA  provides 
that  a  state  or  local  government  may 
apply  to  the  Commission  for  exemption 
from  preemption  of  its  requirements  for 
a  consumer  product,  and  the 
Commission  may  "by  rule"  grant  such 
applications  if  it  finds  that  the  state  or 
local  requirement: 

(1)  provides  a  significantly  higher  degree  of 
protection  from  such  risk  of  injury  than  the 
consumer  product  safety  standard  under  this 
Act  [the  CPSA),  and 

(2)  does  not  unduly  burden  interstate 
commerce. 

Between  February  and  May  1982,  the    • 
Commission  received  23  applications 
from  state  and  local  governments 
requesting  exemptions  from  preemption 
requirements  concerning  unvented  gas 
space  hearters  [5,6]. 

The  Commission  continued  to  receive 
additional  such  applications,  but  its  staff 
prepared  a  briefing  package  that 
addressed  the  factual  and  legal  issues 
raised  by  the  first  23  applications.  The 
subsequent  23  applications  received 
were  substantially  similar  to  the  first  23, 
and  it  seemed  likely  that  any 
Commission  decision  would  be 
dispositive  of  all  the  preemption 
exemption  applications  [5]. 

2.  Staff  Analysis  of  Applications. 

The  staff  briefing  package  on  the  first 
23  applications,  transmitted  to  the 
Commission  on  January  19, 1983, 
discussed  the  subject  state  and  local 
requirements  for  unvented  gas  space 
heaters  and  the  risk  or  risks  of  injury 
they  were  intended  to  address  [5].  It 
contained  information  on:  Deaths  and 
injuries  from  carbon  monoxide 
poisoning  associated  with  unvented  gas 
space  heaters  [10];  the  scope  of  the  state 
and  local  requirements  under 


consideration  and  the  risk  or  risks  they 
are  intended  to  address  [9];  economic 
information  concerning  production  and 
marketing  of  unvented  gas  space  heaters 
[12];  and  enforcement  of  requirements 
for  unvented  gas  space  heaters  by  state 
and  local  governments  [11]. 

The  briefing  package  also  listed 
options  available  to  the  Commission 
with  regard  to  the  23  applications  and 
outlined  the  type  of  information  needed 
to  support  each  option.  The  options 
included: 

(1)  Advising  certain  applicants  that 
their  requirements  are  not  preempted  by 
the  Commission's  standard  because  they 
address  hazards  in  addition  to  the  risk 
of  carbon  monoxide  poisoning 
addressed  by  the  Commission's 
standard; 

(2)  Granting  one  or  more  of  the 
applications; 

(3)  Denying  one  or  more  of  the 
applications; 

(4)  Deferring  a  decision  on  the 
applications  and  initiating  a  proceeding 
to  revoke  the  Commission's  standard  (a 
final  revocation  would  eliminate  its 
preemptive  effect  on  non-identical  state 
and  local  requirements)  [5]. 

A  majority  of  the  staff  recommended 
the  fourth  option  and  noted  the 
following  factors  in  support  of  it: 

(1)  The  revision  of  ANSI  Standard 
Z21.11.2  to  require  that  unvented  gas 
space  heaters  be  equipped  with  ODS 
devices. 

(2)  The  expectation  that  all  unvented 
gas  space  heaters  intended  for 
residential  use  and  manufactured  or 
imported  during  1983  would  be  equipped 
with  ODS  devices,  and  that 
approximately  95  percent  of  those 
heaters  would  comply  with  all 
requirements  of  the  ANSI  standard  [5. 
12]. 

3.  Commission  Decision  on  Applications 

The  Commission  discussed  the  23 
preemption  exemption  applications  at  a 
meeting  on  March  30, 1983,  and 
requested  some  additional  information 
from  the  staff  The  staff  provided  such 
information  in  a  supplemental  package 
dated  May  18, 1983  [18]. 

The  Commission  considered  the 
applications  at  a  second  meeting  on 
May  26, 1983,  and  voted  3  to  2  to  initiate 
a  proceeding  for  the  revocation  of  the 
Commission's  standard  [20].*  This  vote 


"  Chairman  Nancy  Harvey  Steorts  and 
Commissioner  Edith  Barksdale  Sloan  voted  against 
this  approach  and  issued  individual  statements 
setting  forth  their  reasons.  Commissioners  Sam 
Zagoria  and  Terrence  M.  Scanlon  issued  individual 
statements  of  their  reasons  for  voting  to  initiate  the 
revocation  proceeding.  All  four  individual 

Continued 
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was  based  on  the  preliminary  belief  that 
the  revised  ANSI  Standaid  Z21.11.2 
would  t>e  as  effective  as  the 
Commission's  standard  ia  assuring  that 
unvented  gas  space  beaters  are 
equipped  with  ODS  devices  and  that  the 
Commission's  standard  would  no  longer 
be  needed  to  eliminate  or  reduce  an 
uru-easonable  risk  of  injury  from  carbon 
monoxide  poisoning  associated  with  the 
heaters  [21]. 

The  Commission  also  voted  to  defer 
further  consideration  of  the  applications 
for  exemption  from  preemption  until  it 
took  final  action  in  the  revocation 
proceeding  [20{.  If  a  final  rule  to  revoke 
the  standard  were  to  be  issued,  no 
further  consideration  of  the  appUcations 
would  be  necessary.  The  Commission 
noted  that,  until  any  final  action 
revoked  the  standard,  it  remained  in 
effect  and  preempts  any  non-identical 
state  or  local  requirements  for  unvented 
gas  heaters  which  are  intended  to 
f-ddress  risks  of  injury  from  carbon 
monoxide  poisoning. 

D.  Proposed  Revocation 

In  October  1983  the  Commission 
proposed  to  revoke  its  space  heater 
standard  [22].  Under  section  9(h)  of  the 
CPSA  (15  U.S.C.  2058(h)).  a  fmal 
revocation  of  a  consumer  product  safety 
standard  requires  the  Commission  to 
make  an  affirmative  finding  that  the 
standard  is  not  "reasonably  necessary 
to  eliminate  or  rediice  an  unreasonable 
risk  of  injury."  in  this  case  from  carbon 
monoxide  poisoning  associated  with 
unvented  gas  space  heaters. 

The  Commission  made  this  finding,  on 
a  preliminary  basis,  in  its  October  1983 
proposal.  It  noted  that  it  had  considered 
information  about  provisions  of  ANSI 
Standard  Z21.11.2  which  specify  that 
unvented  gas  space  heaters 
manufactured  after  December  31, 1981 
must  be  equipped  with  ODS  devices  and 
meet  other  safety-related  requirements; 
the  high  degree  of  compliance  with  the 
requirements  of  the  ANSI  standard  by 
unvented  gas  space  heaters 
manafactured  or  imported  for  residential 
use  in  1983:  and  the  likelihood  that 
almost  all  unvented  gas  space  heaters 
will  continue  to  be  equipped  with  Ol5s 
devices  regardless  of  the  existence  of 
the  Commission's  standard 

The  Commission  also  observed  in  its 
proposed  revocation  that,  if  it  took  final 
action  to  revoke  the  standard,  unvented 
gas  space  heaters  will  continue  to  be 
"consumer  products"  subject  to  the 
Commission's  jurisdicboa  under  the 
CPSA.  Section  15  of  the  CPSA  (15  U.S.C. 
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2064)  authorizes  the  Commission  to 
require  manufacturers,  importers, 
distributors,  and  retailers  of  consumer 
prtDducts  which  present  a  "substantial 
product  hazard"  to  give  notification  to 
the  public  and  to  take  corrective  action 
with  regard  to  such  a  hazard,  whether  or 
not  the  products  are  subject  to  a 
consumer  product  safety  standard. 

If  the  Commission  were  to  revoke  the 
standard,  and  if  at  some  time  thereafter 
unvented  gas  space  heaters  without 
ODS  devices  or  other  means  to  prevent 
production  of  levels  of  carbon  monoxide 
which  could  result  in  death  or  injury 
from  carbon  monoxide  poisoning  were 
manufactured  or  sold  in  the  United  . 
States,  the  possibility  would  exist  that 
the  Commission  could  initiate  a 
proceeding  under  provisions  of  section 
15  of  the  CPSA.  Such  a  proceeding  could 
determine  whether  such  heaters  present 
a  "substantial  product  hazard."  and  if 
so.  whether  notiHcation  to  the  public  or 
corrective  action,  or  both,  were  required 
to  protect  the  public  from  that  hazard. 

In  its  proposed  revocation  of  the 
space  heater  standard,  the  Commission 
addressed  some  more  specific  topics: 

1.  Impact  on  Small  Entities 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  (RFA.  5 
U.S.C.  605(b)).  the  Commission  certified 
in  its  proposed  revocation  Federal 
Register  document  that  the  proposal 
would  not,  if  issued  on  a  final  basis, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses  and  small 
governmental  jurisdictions.  (22].  In  that 
document  the  Commission  set  forth  the 
following  reasons  for  the  certification: 

Information  available  to  the 
Commission  indicated  that  as  many  as 
eleven  firms  may  manufacture  unvented 
gas  space  heaters,  and  that  some  of 
these  Rims  may  be  "small  businesses" 
as  that  term  is  used  in  the  RFA.  Four  or 
five  firms  may  import  these  appliances, 
and  some  of  them  may  also  be  small 
businesses. 

If  the  space  healer  standard  were 
revoked,  manufacturers  and  importers  of 
unvented  gas  space  heaters,  including 
small  businesses,  would  no  longer  be 
subject  to  the  performance  and  labeling 
requirements  of  the  standard,  and  would 
no  longer  be  required  by  section  14  on 
the  CPSA  (15  U.S.C.  2063)  to  certify 
comphance  with  the  requirements  of  the 
standard.  However,  those  firms  would 
be  subject  to  requirements  of  any  state 
or  local  jurisdictions  which  prohibit  or 
restrict  the  sale  of  unvented  gas  space 
heaters. 

The  Commission  had  received 
information  to  the  effect  that  all 
unvented  gas  space  heaters 


manufactured  or  imported  for  residential 
use  in  1983  were  expected  to  be 
equipped  with  ODS  devices,  whether  or 
not  the  standard  were  revoked. 
Additionally,  the  Commission  had 
information  indicating  that 
approximately  95  percent  of  those 
heaters  would  comply  with  all 
requirements  of  ANSI  Standard  Z21.11.2 
[12].  Consequently,  revocation  of  the 
standard  was  not  expected  to  result  in 
any  significant  reduction  of  costs  related 
to  production  and  certification  of 
unvented  gas  space  heaters  by 
manufacturers  or  importers,  including 
small  businesses. 

Issuance  of  a  final  revocation  would 
not,  by  itself,  impose  any  requirements 
on  any  manufacturer  or  importer  of 
unvented  gas  space  heaters.  However, 
such  an  action  would  allow  states, 
counties,  and  cities  that  had  enacted 
laws  or  ordinances  concerning  unvented 
gas  space  heaters  before  the  effective 
date  of  the  Commission's  standard  to 
resume  their  enforcement,  without  any 
possibility  of  preemption  under  the 
CPSA.  In  addition,  any  state  or  local 
jurisdiction  would  be  free  to  enact  such 
laws  or  ordinances  without 
consideration  of  preemption  by  a 
Commission  standard.  Nevertheless,  the 
Commission  did  not  anticipate  that 
elimination  of  the  preemptive  effect  of 
its  standard  would  have  a  signifcant 
economic  impact  on  manufacturers  or 
importers  of  unvented  gas  space  heaters. 

The  Commission  knew  that  some 
states  and  locafities  prohibited  the  use 
of  unvented  gas  space  heaters  in  any 
residence.  Other  jurisdictions  were 
known  to  prohibit  their  use  only  in 
specified  areas  of  a  residence,  or  in 
certain  types  of  residential  buildings. 
Still  others  imposed  additional 
requirements  as  well  as  specifying  an 
ODS  device.  Because  almost  all  of  the 
unvented  gas  space  heaters 
manufactured  or  imported  in  1983  were 
expected  to  comply  with  all 
requirements  of  ANSI  Standard  Z21.11Z 
additional  requirements  for  such  heaters 
in  state  or  local  laws  were  not  expected 
to  be  a  major  deterrent  to  sales  in  those 
jurisdictions. 

The  Commission  considered 
information  about  sales  of  unvented  gas 
space  heaters  for  the  years  1977  through 
1981,  and  estimates  of  sales  for  the 
1982-83  heating  season  and  for  future 
years  supplied  by  manufacturers.  This 
information  indicated  that  more 
unvented  gas  space  heaters  were  sold  in 
1982  than  in  1981,  and  that  the  trend  of 
increasing  sales  was  expected  to 
continue  in  1983  and  into  the  near-term 
future  [12,18].  After  consideration  of  all 
available  economic  information,  the 
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Commission  concluded  that  the  trend  of 
increasing  sales  of  unvented  gas  space 
healers  would  probably  continue, 
whether  or  not  the  consumer  product 
safety  standard  were  revoked. 

The  Commission  also  considered  the 
economic  impact  which  could  result 
from  revocation  of  the  standard  on  those 
distributors  and  retailers  of  gas 
appliances  which  may  be  small 
businesses.  Information  available  to  the 
Commission  indicated  that  most 
distributors  and  retailers  of  gas 
appliances  generally  had  not  stocked  or 
sold  unvented  gas  space  heaters  since 
December  31, 1961.  in  those  jurisdictions 
which  had  banned  their  use  in 
residences  prior  to  the  effective  date  of 
the  Commission's  standard.  For  those 
distributors  and  retailers  that  had 
stocked  or  sold  unvented  gas  space 
heaters  in  jurisdictions  which  had 
previously  banned  their  use.  those 
products  were  believed  to  have 
accounted  for  only  a  small  portion  of 
their  total  sales  of  all  gas-fired 
appliances.  In  all  other  jurisdictions, 
distribution  and  sale  of  unvented  gas 
space  heaters  would  not  be  significantly 
affected  by  revocation  of  the 
Commission's  standard. 

Some  of  the  cities  and  counties  which 
have  requirements  applicable  to 
unvented  gas  space  heaters,  including 
some  of  those  which  have  filed 
applications  for  exemption  from 
preemption,  are  "small  governmental 
jurisdictions"  as  that  term  is  used  in  the 
RFA  because  they  have  populations  of 
less  than  50,000.  The  Commission 
anticipated  that  a  final  revocation, 
which  would  eliminate  all  questions 
about  possible  preemption  of  state  and 
local  requirements  applicable  to 
unvented  gas  space  heaters,  could  have 
two  economic  consequences  for  small 
governmental  jurisdictions: 

(a)  Because  uncertainty  about  the 
preemptive  effect  of  the  standard,  if  any. 
on  local  requirements  would  be 
eliminated,  costs  of  litigation  brought  by 
or  against  some  small  jurisdictions  to 
resolve  that  issue  would  be  avoided, 

(b)  Those  jurisdictions  which  had 
refrained  from  enforcement  of  their 
requirements  for  unvented  gas  space 
heaters  after  the  effective  date  of  the 
Commission's  standard,  because  they 
believed  their  requirements  to  be 
preempted,  would  incur  additional  costs 
if  the  Commission's  standard  were 
revoked  and  they  resumed  enforcement 
of  their  requirements. 

However,  the  Commission  did  not 
believe  that  in  either  case,  the  cost 
savings  from  litigation  avoided  or  the 
added  costs  incurred  by  resuming 
enforcement  of  local  requirements, 
would  be  "significant"  in  their  e^ect  on 


the  total  resources  of  any  of  these  small 
jurisdictions. 

The  Commission  now  affirms  the 
finding  it  made  in  the  preamble  to  the 
proposed  revocation,  that  the  revocation 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses  and  small 
governmental  jurisdictions. 

2.  Environmental  Considerations 

The  Commission's  environmental 
review  provisions  state  at  16  CFR 
1021.5(c)(l]  that  issuance,  amendment, 
or  revocation  of  a  consumer  product 
safety  standard  normally  has  Uttle  or  no 
potential  for  a^ecting  the  human 
environment.  For  this  reason,  these 
provisions  do  not  require  an 
environmental  assessment  or  an 
environmental  impact  statement  for  this 
proposed  revocation.  As  stated  in  the 
proposed  revocation  Federal  Register 
document,  the  Commission  does  not 
foresee  any  special  or  unsual 
circumstances  surrounding  the  proposed 
revocation  which  could  necessitate  an 
environmental  review  (22). 
Consequently,  preparation  of  a  draft 
environmental  impact  statement  is  not 
required. 

3.  Effective  Date 

Section  9(h]  of  the  CPSA  (15  U.S.C. 
2058(h)]  provides  that  a  rule  amending 
or  revoking  a  consumer  product  safety 
standard  will  specify  the  effective  date, 
which  shall  not  exceed  180  days  from 
the  date  of  publication  by  the 
Commission  of  the  final  rule,  unless  the 
Commission  finds,  for  good  cause,  that  a 
later  effective  date  is  in  the  public 
interest.  The  Administrative  Procedure 
Act  (5  U.S.C.  553(d))  provides  that  a  rule 
which  relieves  a  restriction  or  grants  an 
exemption  may  take  e^ect  immediately. 
The  Commission  expressed  the  view,  in 
the  proposed  revocation  Federal 
Register  document,  that  a  fmal 
revocation  of  the  space  heater  standard 
could  take  effect  immediately  [22]. 

The  Commission  recognized  that 
revocation  of  any  existing  standard  has 
the  potential  to  create  some  market 
disruption  while  production  and 
marketing  plans  and  other  business 
activities  are  adjusted  to  meet  new 
circumstances  resulting  from  the 
revocation.  Several  manufacturers  of 
unvented  gas  space  heaters  had  advised 
the  Commission  that  they  have  relied  on 
the  standard  and  its  preemptive  effect 
on  non-identical  state  and  local 
requirements  in  making  business 
decisions.  Nevertheless,  the  Commission 
expressed  its  belief  that  revocation  of 
the  space  heater  standard  would  be 
unlikely  to  result  in  any  substantial 
degree  of  market  disruption.  As  noted 


earlier,  conformance  to  the  ANSI 
standard  by  the  unvented  gas  space 
heater  industry  is  at  a  high  level  and  the 
Commission  did  not  foresee  any 
significant  effect  on  sales  of  the 
unvented  gas  space  heaters  resulting 
from  a  final  decision  in  this  proceeding, 
whether  or  not  the  standard  was 
revoked. 

In  proposing  the  revocation,  the 
Commission  noted  that  establishment  of 
a  delayed  effective  date  is  one  means  of 
lessening  potential  market  disruption  by 
giving  all  affected  parties  opportunity  to 
make  appropriate  adjustments  before 
the  revocation  becomes  effective.  At  the 
same  time,  the  Commission  noted  the 
possibility  that  a  delayed  effective  date 
could  prolong  uncertainty  about 
enforceability  of  state  or  local 
requirements  for  unvented  gas  space 
heaters,  or  have  other  adverse  effects. 

Having  no  information  that  gave 
strong  support  to  either  a  delayed  or  an 
immediate  effective  date  for  a  final 
revocation,  the  Commission  specifically 
solicited  comments  on  that  question.  It 
gave  notice  that  the  effective  date  of  any 
final  rule  revoking  the  standard  for 
unvented  gas  space  heaters  could  range 
from  the  date  of  publication  to  180  days 
following  publication  of  the  final  rule. 
The  decision  would  be  based  on  the 
Commission's  evaluation  of  the  public 
comments  and  other  available 
information  concerning  the  potential 
effects  of  various  effective  dates. 

E.  Public  Comments 

In  its  October  1983  proposed 
revocation,  the  Commission  solicited 
written  public  comments  on  all  the 
issues  it  raised.*  The  thirteen  comments 
received  [23-25]  are  discussed  in  this 
section,  by  issue,  along  with  the 
Commission's  responses  to  them. 
Summarizing  and  categorizing  them,  the 
Commission  notes  that  seven  of  the 
comments  express  support  for 
revocation,  and  five  oppose  it  (one 

/>,  comment  does  not  state  a  clear 
position).  The  thirteen  comments 

Cincluded  those  submitted  by  five 
associations.  Two  of  these  are  regional 
model  code  organizations,  the 
International  Conference  of  Building 
Officials  (ICBO)  [23]  and  the  Southern 
Building  Code  Congress  Intamational 
(SBCCI)  [26]:  three  came  from  the 
American  Gas  Association  (AGA)  [24], 
the  Gas  Appliance  Manufacturers 


♦  The  Commission  also  provided  an  opportunity 
for  oral  presentation  of  data,  views,  and  arguments 
concerning  the  proposed  revocation.  However,  only 
one  party  expressed  interest  in  making  an  oral 
presentation.  Since  there  was  no  other  interest  that 
party,  the  National  LP-Gas  Association,  decided  not 
to  make  an  oral  presentation  (25). 
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Association  (GAMA)  (27].  and  the 
National  LP-Gas  Association  (NLPGA) 
[25].  The  remaining  eight  comments 
were  submitted  by  the  Lone  Star  Gas 
Company  in  Dallas  {27J;  the  Alabama 
Liquefied  Petroleiua  Gas  Board  [29]; 
Sourdilion.  a  French  manufacturer  of 
ODS's  for  un vented  gas  space  heaters 
[30];  Sears,  Roebuck  and  Co.,  a  national 
retailer  131]:  Ms.  Lucinda  B.  Headhck, 
the  mother  of  a  23-year-old  student  who 
died  in  a  space  heater  incident  [32];  the 
Attorney  General  of  the  State  of  New 
York  [33J;  the  City  of  Menlor-on-the- 
Lake.  Ohio  [34];  and  LSC.  Ino.  a 
manufacturer  of  home  heating  products 
[35]. 

1.  General  Support  and  exposition 

The  NLPGA  commented,  in  support  of 
revocation,  that  it  concurs  with  the 
Commission's  conclusion  that  all 
unvented  gas  space  heaters 
manufactured  or  imported  for  residential 
use  in  1983  are  expected  to  be  equipped 
with  ODS  devices  whether  or  not  the 
btandard  is  revoked  [25].  Another 
supporting  comment,  from  SBCCI. 
pointed  out  that  its  model  code  has 
required  an  ODS  since  December  1981 
and  that  the  1982  edition  of  the  Standard 
Gas  Code  "is  adopted  and  enforced  in 
some  17  states  •  •  *  "  |26J.  SBCCI  made 
the  further  point  that  "[tjhe  level  of 
compliance  at  the  jobsite  is  assured  by  a 
cadre  of  trained  inspectors  whose 
number  far  exceeds  that  of  CPSC 
inspectors"  [28]. 

In  opposition  to  revocation  of  the 
Commission's  space  heater  standard, 
the  Lone  Star  Gas  Company  claimed 
that  revocation  would  result  in 
restrictive  state  and  local  statutes  that 
would  prevent  consumers  from  replacing 
older,  hazardous  unvented  gas  heaters 
(28).  In  addition,  Sourdilion  has  warned 
in  its  comment  that  there  must  be  "legal 
backing  of  the  voluntary  standard"  to 
assure  that  unsafe  gas  space  heaters 
will  not  be  imported  into  the  United 
States  [30). 

The  Commission's  response  to  these 
comments  is  that  it  continues  to  believe 
that  virtually  all  unvented  gas  space 
heaters  marketed  in  this  country  in  the 
future  will  have  ODS's.  The  Commission 
has  no  reason  to  believe  that  it  was 
incorrect  in  expecting  all  1983  heaters  to 
have  them.  Further,  the  Commission  has 
no  reason  to  believe  that  any  1984 
heaters  will  not  have  ODS's.  In  response 
to  the  Lone  Star  comment,  the 
Commission  notes  that  it  is  difficult  to 
predict  the  effect  that  state  or  local 
jtatutes  would  have  on  consumers' 
choices  of  replacement  space  heating 
sources. 

The  Commission's  belief  that  space 
heaters  will  continue  to  have  ODS's  is 


based  on  a  variety  of  reasons. 

Compliance  with  the  ANSI  standard  is 
reinforced  in  many  jurisdictions  by  state 
and  local  requirements  that  reference 
model  building  codes.  These  codes 
reqaire  that  prodncts  socfa  as  unvented 
gas  space  heaters  be  "listed."  A  listed 
product  must  be  certified  by  a 
recognized  testing  laboratory,  such  as 
AGA,  as  complying  with  the  ANSI 
standard  and  listing  provides  the 
assurance  that  the  product  is  suitable 
for  the  intended  installation. 

The  primary  certification  process  for 
compliance  with  the  ANSI  standard 
requires  a  visual  inspection  of  the  heater 
to  determine  whether  it  contains  an 
ODS  and  test  requirements  to  determine 
whether  the  ODS  will  function 
according  to  the  requirements  of  the 
standard.  This  certification  program 
requires  periodic,  unannounced 
inspections  and  it  requires 
manufacturers  to  report  all  changes  in 
product  design.  In  those  jurisdictions 
which  require  installation  inspections 
prior  to  use  or  occupancy,  state  and 
local  officials  use  the  inspection 
procedures  to  enforce  building  codes, 
including  the  code  requirements  that  the 
materials  and  equipment  used  (in  this 
case  space  heaters)  are  listed. 

Due  to  the  low  cost  of  the  ODS's  now 
being  used,  manufacturers  are  likely  to 
continue  using  them.  This  is  particularly 
true  in  light  of  the  potential  product 
liability  consequences  that  would  exist 
were  they  not  used.  The  current  ODS 
technology  does  not  involve  the  addition 
of  a  separate  component  to  sense 
oxygen  depletion.  Rather,  that  objective 
has  been  achieved  by  modifying  the 
traditional  pilot  system  to  cause  the 
flame  to  extinguish  and  the  gas  to  shut 
off  when  the  oxygen  content  of  the  air 
drops  below  a  certain  level.  This 
modified  pilot  system  costs  only  a  few 
dollars  more  than  the  traditional  pilot 
system,  a  very  small  percentage  of  the 
total  cost  of  the  unvented  gas  space 
heater.  In  view  of  the  fact  that  the 
oxygen  depletion  sensor  is  a 
modification  to  an  existing  component 
of  a  heater  rather  than  an  added  part, 
and  that  the  cost  of  the  modified  part  is 
relatively  small,  the  Commission 
believes  there  will  be  little  incentive  for 
manufact\u«rs  to  revert  to  the 
traditional  pilot  systems,  once  the 
mandatory  ODS  requirement  is  revoked. 

2.  Preemptive  Effects  of  Revocation 

Some  public  comments  discussed  the 
fact  that  a  final  revocation  would 
eliminate  the  currently-existing 
preemptive  effects  of  the  Commission's 
space  heater  standard.  To  some 
commenters.  that  would  be  a  positive 
result.  NLPGA  described  a  "legal 


nightmare,"  created  by  tlie 
Commission's  standard,  "for  both  small 
businesses  and  governmental 
jurisdictions  which,  if  the  rule  is  not 
revoked,  can  only  be  resolved  through 
expensive  and  protracted  legal 
proceedings"  [25].  This  comment 
supported  revocation  because  it  would 
end  the  "legal  stalemate"  in  which  some 
state  and  local  jurisdictions  persist  in 
enforcing  bans  or  other  restrictions  on 
space  heaters  despite  the  preemptive 
effects  of  the  Commission's  standard. 
SBCCI  also  supported  revocation,  in 
part  because  it  would  permit  the 
prohibition  of  the  heaters  in  some 
locations  [26].  The  Attorney  Genera!  of 
the  State  of  New  York  similarly  wants 
state  and  local  space  heater 
requirements  enforced  [33].  He  claimed 
that  New  York  State  and  New  York  City 
have  requirements,  for  the  venting  of 
space  heaters,  that  are  better  than  the 
Commission's  standard. 

Other  commenters  presented  a 
different  view  of  preemption.  Lone  Star 
opposed  revocation  in  part  because 
preemption  allows  consumers  to 
upgrade  older  unvented  gas-fired  space 
heaters  with  new  ones  that  have  ODS's 
[28].  Similarly,  Sears  Roebuck  expressed 
the  position  that  local  bans  should  not 
be  permitted  to  come  back  into  effect 
[31]. 

The  preemptive  effect  of  a  regulatory 
action,  whether  it  is  issuance  or 
revocation  of  a  standard,  is  generally 
not  a  direct  consideration  of  the 
Commission.  Nevertheless,  the 
Commission  recognizes  the  importance 
of  such  effects  to  the  industry  and  to 
state  and  local  governments.  The 
economic  consequences  of  preemption — 
and  the  absence  of  it  following  a 
revocation — were  discussed  in  section 
D(l]  above  and  are  further  discussed  in 
section  E(3).  immediately  below. 

3.  Economic  Issues 

One  economic  issue  raised  by  the 
comments  concerns  the  effect  of  state 
and  local  statutes  on  the  abihty  of 
producers  and  retailers  of  unvented  gas- 
fired  space  heaters  to  sell  these  products 
in  many  aieas.  As  noted  above,  this 
stems  from  the  fact  that  a  revocation  of 
the  Commission's  standard  would 
eliminate  any  preemptive  effects  on  the 
enforcement  of  state  and  local 
requirements  for  space  heaters. 

GAMA  commented  that,  because 
revocation  of  the  standard"  •  •  •  will 
eliminate,  at  least  for  a  time,  markets 
which  were  planned  for  *  *  *  unvented 
heaters,  there  will  be  an  adverse 
economic  impact"  [27].  This  adverse 
impact  envisioned  by  GAMA  would  be 
from  the  difficulties  and  costs  involved 
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in  maintaining  an  effective  distribution 
system.  GAMA  also  stated  that  a  tack  of 
consumer  choice  of  unvented  gas-fired  ' 
equipment  in  some  areas  would  be  an 
adverse  economic  impact  of  the 
revocation.  (As  discussed  in  section  E(5) 
below.  GAMA  noted  that  "a  clear  and 
concise  statement  concerning  the  safety 
of  ANSI  Z21.11.2  design  certified 
unvented  heaters  could  be  useful  in 
minimizing  this  adverse  economic 
impact  *T 

On  the  same  economic  subject.  Lone 
Star  commented  (as  noted  earlier)  that 
restrictive  state  and  local  statutes  would 
not  allow  many  consumers  to  replace 
older,  hazardous  unvented  heaters  [28]. 
In  addition.  Sears  commented  that 
revocation  would  result  in  many 
different  state  or  local  requirements  for 
space  heaters  which  would  present 
difficulties  for  national  distribution  and 
higher  costs  for  consumers  [13].  LSG 
Inc.  asserted  that  the  existence  of  state 
and  local  regulations  makes  it  dinicult 
for  a  manufacturer  to  produce 
equipment  that  can  be  marketed 
throughout  the  country  [35J.  This 
manufacturer  claimed  that  "[mjost 
manufacturing  companies  will  sooner 
withdraw  a  product  from  the  market 
than  to  make  very  few  for  sale  in 
hundreds  of  communities." 

In  response,  the  Commission  notes 
that,  at  the  time  it  proposed  the 
revocation,  it  had  no  information 
indicating  that  unvented  heaters  had 
established  a  significant  market  in  those 
jurisdictions  with  statutes  against  sales 
that  were  preempted  by  the  standard 
[36].  While  statistics  are  not  kept  by 
state,  a  GAMA  official  told  the 
Commission  staff  in  February  1984  that 
sales  have  increased  in  some  areas  that 
previously  had  restrictions,  such  as  in 
the  lower  Mid- West.  Pennsylvania,  and 
West  Virginia  [36].  However,  although 
the  sale  gain  in  1983  was  significant 
(approximately  15  percent  over  1982), 
the  great  majority  of  sales  probably  was 
confined  to  the  traditional  marketing 
areas  for  unvented  heaters,  states  in  the 
South  and  Southeast  [36].  The  base  of 
sale  would  therefore  be  likely  to  remain 
following  revocation  of  the  standard. 

The  Commission  recognizes  that 
differing  state  or  local  requirements  for 
space  heaters  may  create  economic 
burdens  and  distribution  problems,  with 
the  severity  of  such  difficulties  varying 
from  case  to  case.  Nevertheless, 
national  retailers  already  market 
products  for  which  sales  are  restricted 
in  some  areas  [36].  This  includes 
unvented  heaters,  even  though  the 
mandatory  standard  has  been  in  effect. 
For  example.  Sears'  1984  Fall-Winter 
catalog  offers  unvented  gas-fired 


heaters,  but  also  includes  an 
accompanying  statement  that  they  are 
not  for  sale  in  California.  New  York. 
Arizona  and  some  other  locations.  [44j. 
Customers  are  advised  to  check  local       ^ 
codes  and  check  with  the  nearest  Sears 
Catalog  Selling  Unit  before  ordering. 

Distributi'on  of  unvented  gas  space 
heaters  will  of  course  be  affected  by  the 
extent  to  which  their  market  will  be 
restricted.  However,  it  appears  to  the 
Commission  that  most  of  the  traditional 
marketing  areas  of  the  product  will 
remain  open  to  the  sale  of  unvented 
heaters.  At  least  for  the  near  term, 
however,  distribution  problems  resulting 
from  differing  state  and  local  statutes 
are  likely  to  be  compounded  for  national 
retailers  and  their  suppliers. 

According  to  a  GAMA  official  the 
industry  hopes  to  demonstrate  the 
safety  of  current  unvented  heaters  to 
state  and  local  officials  where  sales  of 
the  product  would  be  restricted  [36]. 
This  official  has  estimated  that  the 
entire  process  leading  to  state  and  local 
statutory  changes  could  take  three-to- 
five  years  [36]. 

Regarding  the  concern  expressed  by 
LSC,  although  states  and  localities  may 
adopt  differing  requirements,  those 
requirements  mainly  would  restrict  sales 
or  installation  in  residences  or  specified 
areas  of  residences.  Different  state  and 
local  statutes  should  not  be  a  significant 
factor  in  equipment  design. 
Manufacturers  will  therefore  not  be 
faced  with  the  necessity  of  producing 
products  "in  a  custom  fashion  for  each 
and  every  State  and  local  authority,"  as 
feared  by  LSC. 

4.  Enforcement  Activities 

Sears  Roebuck  expressed  a  concern  in 
its  comments  that  deaths  and/or  injuries 
must  occur  for  the  Commission  to  take 
enforcement  action  against  hazardous 
products  under  the  provisions  of  section 
15  of  the  Consumer  Product  Safety  Act 
[31  J.  Ms.  Headrick  expressed  in  her 
comment  a  concern  that  not  every  space 
heater  on  the  market  would  necessarily 
have  an  ODS  [32].  She  questioned  how 
imports  would  be  regulated  and  how 
consumers  would  be  protected  in  towns 
and  states  that  do  not  have  strong 
requirements  on  space  heaters  [32]. 

"The  Commission  continues  to  believe 
that  virtually  all  space  heaters  on  the 
market  now  have,  and  will  continue  to 
have.  ODS  devices  [37].  The 
Commission's  compliance  staff 
continues  to  monitor  the  marketplace 
and  has,  to  date,  examined  19  different 
space  heaters,  from  five  domestic 
manufacturers  and  14  importers  [37j.  All 
19  of  the  heaters  were  equipped  with  an 
ODS  that  complies  with  the  mandatory 
standard  [37]. 


Concerning  section  15  action,  the 
Commission  responds  that  reports  of 
product-related  deaths  and  injuries  are 
not  required  for  such  action,  as  long  as 
there  is  reason  to  believe  that  a  product 
defect  could  cause  deaths  and  injuries. 
Given  the  record  compiled  during  the 
development  of  the  mandatory  standard 
on  space  heaters,  the  Commission's 
compliance  staff  would  consider  action 
imder  section  15  as  soon  as  it 
discovered  that  heaters  not  equipped 
with  an  ODS  were  being  sold  in  this 
country  (37). 

5.  Risks  Other  Than  Carbon  Monoxide 
Poisoning 

The  GAMA  comments  inchided  a 
request  that  this  Federal  Register 
preamble  to  the  final  revocation  include 
a  "history"  of  the  Commission's 
evaluation  of  the  ANSI  Z21.11.2 
voluntary  standard  (27].  More 
specifically,  GAMA  requested  a 
statement  to  the  effect  that  the 
Commission  has  found  that  all  risks  of 
imminent  injury  associated  with  the  use 
of  unvented  heaters  have  been 
satisfactorily  addressed  in  ANSI 
Z21.11.2.  The  purpose  of  such  a 
statement  would  be  to  soften  the  impact 
that  revocation  will  have  on  the  gas 
heater  industry's  ability  to  compete 
fairly  with  other  types  of  space,  or  zone, 
heaters. 

The  GAMA  comments  contain,  as 
Attachment  A.  the  "history"  tiiat  it 
requested  the  Commission  to  adopt  as 
its  own  (27).  This  "history"  attests  to  the 
long  involvement  of  the  Commission 
staff  in  ANSI  Z21  activities  in  general 
and  the  space  heater  standard.  Z21.11.2, 
in  particular.  It  notes  the  signiticant 
modifications  to  the  safety  requirements 
in  the  standard,  partially  as  a 
consequence  of  this  involvement  In 
addition,  the  GAMA  "history"  states 
that  the  ANSI  standard  and  its 
certification  rule  are  superior  to  the 
Commission's  standard  because  they 
adequately  address  all  other  associated 
risks  of  injiuy. 

While  the  Commission  staff  certainly 
was  involved  in  the  development  of  the 
ANSI  space  heater  standard,  the 
Commission  takes  no  official  position  on 
the  nature  of  risks — other  than  carbon 
monoxide  poisoning — presented  by 
space  heaters  or  on  the  extent  to  which 
the  ANSI  voluntary  standard  may 
address  such  risks.  In  particular,  this 
proceeding  is  only  concerned  with  the 
extent  of  compliance  with  the 
requirement  that  space  heaters  be 
equipped  with  ODS's.  The  Commission 
notes  that  the  ANSI  standard  contains 
not  only  a  requirement  for  an  ODS 
device  but  also  other  provisions  that 
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address  the  carbon  monoxide  poisoning 
rislc. 

&  Effective  Date 

The  only  two  comments  received  on 
an  appropriate  effective  date  for  a  final 
revocation  favored  an  immediate 
effective  date.  The  NLPGA  commented 
that  it  sees  no  justification  for  a  delayed 
effective  date  and  that  one  as  long  as 
180  days  following  publication  could 
have  adverse  effects  {25J.  It  mentioned 
that  business  has  been  caught  in  the 
middle,  between  the  Commission's 
preemptive  standard  and  states  and 
localities  that  continue  to  enforce  their 
bans  and  other  restrictions  on  space 
heaters.  NLPGA  therefore  believes  that 
an  immediate  effective  date  is  needed  to 
resolve  legal  questions  without  delay. 
NLPGA  further  noted  that  the  effective 
date  chosen  will  have  no  bearing  on  the 
number  of  units  produced  in  1984 
because  it  would  likely  be  after  May 
1984,  which  is  beyond  the  end  of  the 
normal  production  season  for  space 
heaters. 

The  Attorney  General  for  the  State  of 
New  York  commented  that  a  delayed 
effective  date  would  enable  retailers 
and  manufacturers  to  "flood  the  market 
with  unsafe  heaters  under  the  pretext  of 
protection  by  the  federal  rule"  (33).  He 
noted,  however,  that  New  York  believes 
its  state  and  local  laws  protect 
consumers  from  dangers  other  than 
carbon  monoxide  poisoning  and  are  not 
preempted  by  the  CPSC  standard,  but 
that  some  manufacturers  and  retailers 
nevertheless  sell  unvented  gas  space 
heaters  in  the  state. 

After  considering  the  two  comments 
and  other  available  information  [36],  the 
Commission  has  decided  that  an 
effective  date  30  days  after  this 
publication  of  the  final  revocation  is 
appropriate.  This  will  prevent  any 
unnecessary  delay  and  minimize  any 
continued  confusion,  while  also 
providing  a  short  period  of  adjustment 
for  states  or  localities  to  "gear  up"  any 
space  heater  restrictions  and  for 
businesses  to  adjust  to  any  such  new 
market  conditions.  The  Commission 
doubts  that  any  heaters  will  "flood" 
onto  the  market  during  the  30-day 
period. 

F.  Additional  Information 

The  Commission  has  also  considered 
some  issues  and  information  not  raised 
directly  in  the  public  comments: 

1.  Cabinet  Heaters 

Cabmet  heaters  are  covered  by  the 
Comjnission's  mandatory  standard,  but 
not  by  the  ANSI  voluntary  standard. 
When  the  Commission  proposed 
revocation  of  the  space  heater  standard. 


it  believed  that  there  would  be  ANSI 
requirements  for  cabinet  heaters  in 
effect  by  the  time  a  final  revocation 
would  become  effective.  However,  the 
National  Fire  Protection  Association 
(NFPA)  recently  decided  not  to  accept  a 
proposed  Tentative  Interim  Amendment 
or  a  permanent  amendment  that  would 
have  allowed  the  use  of  liquid  propane 
(LP)  cylinders  of  the  size  used  with 
cabinet  heaters  in  residences  [43]. 
Therefore,  the  ANSI  requirements  will 
not  be  put  into  effect  [43].  The  absence 
of  ANSI  requirements  for  cabinet 
heaters  means  that  these  products  will 
not  be  certified  by  the  American  Gas 
Association  as  being  equipped  with  an 
ODS. 

Nevertheless,  the  Commission 
believes  that  safety  implications 
probably  do  not  arise  from  the  lack  of  a 
voluntary  requirement  for  an  ODS  on 
cabinet  heaters,  for  a  number  of 
reasons:  (a)  The  NFPA  Code  58  that 
prohibits  the  use  of  LP  cylinders  greater 
than  one  pound  in  residences  is 
referenced  or  adopted  by  48  states 
according  to  a  representative  of  the 
National  LP  Gas  Association  [43].  This 
effectively  bans  the  use  of  these  heaters 
in  homes,  (b)  Sales  data  obtained  by  the 
Commission  during  compliance 
activities  involving  cabinet  heaters 
indicate  that  fewer  than  20,000  cabinet 
heaters  have  been  imported  for  sale  in 
the  U.S.  during  the  last  four  years  [43]. 
In  addition,  the  Commission 
understands  that  no  former  importer  of 
cabinet  heaters  has  any  current  plans  to 
import  any  in  the  future  [44].  (c)  All 
cabinet  heaters  examined  by  the  staff 
have  been  equipped  with  an  ODS  [37]. 
(d)  Even  in  the  absence  of  a  voluntary 
standard,  the  Commission  believes  that 
cabinet  heater  manufacturers  will 
continue  to  equip  their  heaters  with  an 
ODS  since  it  is  inexpensive  and  not 
worth  the  risk  of  product  liability  or  an 
investigation  by  the  Commission  under 
section  15  of  the  CPSA  [43].  (e)  Unless 
and  until  a  voluntary  standard  is 
developed,  the  Commission  believes 
that  there  will  be  little  or  no  market  for 
cabinet  heaters  and  consumer  risk 
would  therefore  be  expected  to  be  low. 

2.  New  Technology 

The  Commission's  mandatory 
standard  requires  unvented  gas-fired 
space  heaters  to  be  equipped  with  ODS 
devices.  Such  devices  address  the 
carbon  monoxide  risk  in  an  effective 
and  practical  way,  in  accordance  with 
state-of-the-art  technology.  However, 
technological  development  is  continuing 
in  this  area  and  it  is  possible— even 
probable — that  a  better  way  to  address 
the  carbon  monoxide  poisoning  risk  will 
be  available  in  the  future. 


The  ODS,  by  measuring  depletion  of 
the  oxygen  supply  in  a  room,  indirectly 
measures  the  carbon  monoxide  level  in 
that  room.  The  Commission  knows  that 
some  technological  development  is 
focusing  on  devices  that  would  directly 
measure  the  carbon  monoxide  level.  If 
devices  become  available  that  address 
the  space  heater  carbon  monoxide  risk 
better  than  ODSs,  they  could  not  be 
used  as  replacement  devices  as  long  as 
a  Commission  standard  required  ODSs. 
The  ANSI  voluntary  standard  also 
requires  ODS  devices,  but  the 
Commission  believes  that  it  would  be 
easier  and  faster  to  amend  that 
voluntary  standard  than  it  would  be  to 
amend  a  mandatory  Commis^sion 
Standard.  Revocation  of  the  mandatory 
standard,  therefore,  will  eliminate  the 
possibility  that  its  design-restrictive 
approach  of  requiring  ODSs  would 
impede  technological  advances  in  space 
heater  safety. 

The  Commission  would  not  want  a 
performance  requirement  (or  modified 
design  requirement)  in  the  ANSI 
standard  to  permit  the  use  of  safety 
devices  that  provide  less  consumer 
protection  than  currently  provided  by 
the  ODS.  However,  the  Commission 
believes  that  a  carefully-drafted 
amendment  to  the  ANSI  standard  to 
make  it  less  design  restrictive — if  and 
when  justified  by  technological 
advances— could  benefit  consumers  and 
the  industry  by  permitting  the  use  of 
bettei^safety  devices. 

G.  Applications  for  Exemption  From 
Preemption 

With  the  revocation  of  the 
Commission's  space  heater  standard, 
the  preemption  provisions  of  section  26 
of  the  Consumer  Product  Safety  Act  will 
no  longer  apply  (as  of  the  effective  date 
of  revocation).  To  the  extent  that  any 
state  or  local  requirements  may  have 
been  preempted  by  the  Commission's 
standard,  such  preemption  will  no 
longer  exist.  As  a  result,  the  applications 
for  exemption  from  preemption 
(discussed  in  section  C  above)  need  not 
be  considered  any  further.  The 
Commission  will  notify  every  applicant 
of  this  conclusion  by  individual  letter. 

H.  Conclusion 

When  the  Commission  proposed  to 
revoke  its  space  heater  standard, 
available  information  indicated  that 
virtually  all  unvented  gas-fired  space 
heaters  then  being  manufactured  or 
imported  were  equipped  with  ODS 
devices.  The  Commission  also 
expressed  its  belief  that  the  heaters 
would  continue  to  have  ODS's,  even  u 
the  standard  were  revoked. 
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The  Commission  has  now  considered 
all  of  the  public  comments  on  its 
proposal,  as  well  as  some  updated 
information.  Specifically,  the 
Commission's  compliance  staff  has 
found  that  all  of  the  19  space  heaters 
inspected  to  dale  were  eqaipped  with 
ODS  devices  that  meet  the  mandatory 
standard. 

The  Commission  notes  that  the  ANSI 
voluntary  standard  for  space  heaters 
requires  each  of  them  to  be  equipped 
with  an  ODS.  Further,  AGA  certificatioo 
is  based  upon  compliance  with  the  ANSI 
standard  and  most  distributors  and 
dealers  of  gas  appliances  carry  only 
AGA-certified  appliances.  Finally,  the 
gas  appliance  industry  has  a  history  of 
strong  compliance  with  voluntary 
standards.  Althou^  cabinet  beaters  are 
not  currently  covered  by  the  ANSI 
standard  or  certified  by  AGA.  the 
Commission  believes  that  any  marketed 
in  this  country  would  continue  to  be 
equipped  with  ODS  devices  (for  the 
reasons  enumerated  in  section  F(l) 
above). 

Based  on  all  available  information, 
the  Commission  continues  to  believe 
that  virtuaUy  all  unvented  gas-fired 
space  heaters  marketed  in  this  country 
will  be  equipped  with  ODS  devices  that 
meet  the  Commission's  mandatory 
standard,  whether  or  not  that  standard 
continues  in  effect.  If  any  space  heaters 
are  marketed  without  ODS  devices,  the 
Commission  would  be  able  to  initiate 
action  against  any  that  present  a 
substantial  product  hazard  due  to 
carbon  monoxide  poisoning,  imder 
section  15  of  the  Consumer  Product 
Safety  Act.  Therefore,  the  Commission 
finds  that  its  unvented  gas-fired  space 
heater  standard  is  not  reasonably 
necessary  to  eliminate  or  reduce  an 
unreasonable  risk  of  injury  or  death 
from  carbon  monoxide  poisoning 
associated  with  the  heaters. 

List  of  Subjects  in  1»  CFR  Part  1212 

Carbon  monoxide.  Consumer 
protection.  Heaters,  Household 
appliances,  Labehng.  Reporting  and 
recordkeeping  requirements. 

In  accordance  with  section  9(h)  of  the 
Consumer  Product  Safety  Act.  as 
amended  by  the  Consumer  Product 
Safety  Amendments  of  1981  (Pub.  L.  92- 
573),  as  amended  by  Pub.  L  97-35, 15 
U.S.C.  2058(h))  and  the  Administrative 
Procedure  Act  (5  U.S.G  553),  the 
Commission  revokes  the  Safety 
Standard  Requiring  Oxygen  Depletion 
Safety  Shutoff  Systems  (ODS)  for 
Unvented  Gas-Fired  Space  Heaters  (16 
CFR  Part  1212)  by  making  the  following 
change  to  Title  16  of  the  Code  of  Federal 
Regulations: 


PART  1212— SAFETY  STANDARD 
REQUIRINQ  OXYGEN  DEPLETION 
SAFETY  SHUTOFF  SYSTEVS  (ODS) 
FOR  UNVENTED  QAS-FtRED  SPACE 
HEATERS    [REMOVED  AND 
RESERVED] 

Part  1212  is  removed  and  reserved. 
(Sec  9(b).  Cansinner  Product  Safety  Act  u 
amended  by  the  Contuiaer  Product  Safety 
Amendments  of  1981  (Pub.  L  Si2-S7a.  a» 
amended  by  Pub.  L.  97-35, 15  U.S.C.  2058(h)l 
and  5  U.S.C.  553) 

Effective  date:  December  24. 1984. 

Dated-  November  IS.  1984. 
Sady*  E.  Dunn. 

Secretary,  Consumer  Product  Safely 
Commission.  ^ 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  15  and  17 

Reports;  General  Provisions;  Adoption 
of  Final  Rules 

agency:  Commodity  Futtires  Trading 

Commission. 

ACnON:  Final  rulemaking. 

summary:  The  Commodity  Futures 
Trading  Commission  ("the 
Commission")  has  reviewed  the  data  it 
currently  receives  for  market 
surveillance  from  members  of  contract 
markets,  futures  commission  merchants 
(FCMs),  foreign  brokers  and  individual 
traders.  For  a  number  of  markets  it  has 
found  that  the  growth  in  trading  volume, 
open  interest,  and  account  size  of 
individual  traders  enables  the 
Commission  to  carry  out  its  market 
surveillance  programs  with  fewer 
reports. 

Accordingly,  as  part  of  its  efforts  to 
eliminate  imnecessary  reporting,  the 
Commission  has  adopted  amendments 
to  its  reporting  regulations  under  the 
Commodity  Exchange  Act,  as  amended 
("Act"),  to  raise  position  levels  in 
certain  commodities  at  which  Forms  103 
and  40  must  be  Hied  by  traders  and 
series  '01  reports  and  Form  102s  must  be 
filed  by  members  of  contract  markets, 
FCMs  and  foreign  brokers. 

In  addition,  the  Commission  has 
determined  to  delete  current 
1 17.00(a)(2)  of  its  regulations  which 


requires  that  an  FCM  report  information 
concerning  a  special  account  for  the 
business  day  preceding  the  day  on 
which  such  account  became  first 
reportable.  The  Commission  is  also 
amending  regulation  §  15.00(b)(l)(ii)  so 
that  only  persons  with  positions  in 
excess  of  the  reporting  levels  specified 
in  9  15.03(b)  file  reports  according  to 
Part  19,  rather  than  those  holding 
positions  equal  to  or  in  excess  of  such 
levels. 

The  overall  effect  of  this  flnal  agency 
action  is  to  alleviate  a  reporting  burden 
on  the  public  and  to  reduce  the  amount 
of  paperwork  processed  by  the 
Commission. 

EFFECTIVE  DATE:  December  5, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Lamont  L.  Reese,  Associate  Director, 
Market  Surveillance  Section,  (202)  254- 
3310. 

SUPPLEMENTARY  INFORMATION: 
Reporting  levels  are  set  in  various 
commodities  to  ensure  that  the 
Commission  receives  adequate 
information  to  carry  out  its  market 
surveillance  programs,  which  include 
detection  and  prevention  of  market 
congestion  and  price  manipulation  and 
enforcement  of  speculative  limits.' 

Generally,  Parts  17  and  18  of  the 
regulations  require  reports  from 
members  of  contract  markets,  FCMs  or 
foreign  brokers  and  traders, 
respectively,  when  a  trader  holds  a 
"reportable  position,"  i.e.,  the  open 
positions  held  or  controlled  by  the 
trader  at  the  close  of  business  in  any 
one  future  of  a  commodity  traded  on  any 
one  contract  market  equal  or  exceed  the 
quantities  fixed  by  the  Commission  in 
S  15.03(a)  of  the  regulations.  See  Rule 
§  15.00(b),  17  CFR  15.00(b)  (1984). 

Members  of  contract  markets,  FCMs 
and  foreign  brokers  who  carry  accounts 
in  which  there  are  "reportable 
positions"  of  traders  are  required  to 
identify  such  accounts  on  a  Form  102 
and  report  on  the  series  '01  forms  any 
reportable  positions  in  the  account,  the 
delivery  notices  issued  or  stopped  by 
the  account  and  any  exchanges  of 
futures  for  physicals.  Traders  who  own 
or  control  reportable  positions  are 
required  to  file  annually  a  CFTC  Form 
40  giving  certain  background  concerning 
their  trading  in  commodity  futures  and, 
on  call  by  the  Commission,  must  submit 
a  Form  103  showing  positions  and 
transactions  in  the  commodity  specified 
in  the  call. 


The  level  at  which  reports  must  be 
filed  are  determined  by  balancing  the 
costs  associated  with  providing  and 
processing  the  data  against  the 
Commission's  information  needs  for 
effective  market  surveillance.  In  this 
respect,  trading  volume,  open  interest, 
and  position  sizes  of  individual  traders 
in  the  futures  markets  are  periodically 
reviewed  to  determine  whether  the 
Commission  can  maintain  effective 
surveillance  of  futures  markets  with 
fewer  reports  from  members  of  contract 
markets,  FCMs,  foreign  brokers  and  the 
trading  public.  In  addition  to  reducing 
the  burden  on  reporting  entities,  such 
modifications  yield  better  data  for 
surveillance  purposes  by  sharpening  the 
focus  of  the  data  collected.  As  part  of 
this  ongoing  «ffort  to  reduce  reporting 
burdens  and  to  obtain  better  data,  the 
Commission  has  determined  that 
reporting  levels  should  be  raised  for  the 
following  commodities:  in  oats  from 
200,000  bushels  to  300,000  bushels;  in 
soybean  oil,  soybean  meal,  sugar  #11, 
and  copper  from  100  contracts  to  150 
contracts;  in  platinum,  crude  oil,  and 
leaded  gas  from  25  confracts  to  50 
contracts:  in  three-month  (13  week)  U.S. 
Treasury  bills,  long-term  U.S.  Treasury 
notes,  and  three-month  Eurodollar  Time 
Deposit  Rates  from  50  contracts  to  100 
contracts;  in  long-term  U.S.  Treasury 
bonds  from  150  contracts  to  300 
contracts;  in  the  Standard  and  Poors  500 
Stock  Price  Index  from  100  contracts  to 
300  contracts;  and  in  the  AMEX  Major 
Market  Index  from  25  contracts  to  100 
contracts. 

In  addition,  the  Commission  is  also 
deleting  current  9  17.00(a)(2)  which 
requires  that  FCMs,  clearing  members, 
and  foreign  brokers  report  information 
concerning  a  special  account  for  the 
business  day  preceding  the  first  day  on 
which  such  an  account  is  first 
reportable.'  This  requirement  appears  to 
be  an  impediment  to  a  number  of  firms 
which  might  otherwise  report  the 
information  required  by  Rule  17.00  in 
machine  readable  form.*  It  is  the 
Commission's  experience  that 
information  supplied  by  firms  on  data 
processing  media  is  more  accurate  and 
timely  than  that  provided  manually. 
Moreover,  since  the  Commission 
periodically  audits  firms  for  compliance 
with  its  reporting  requirements,  it  is  no 
longer  necessary  to  obtain  the 


'  The  following  commodities  are  those  for  which 
Commission  speculative  limits  are  in  effect:  wheal, 
grains  (including  oats,  barley  and  flaxseed),  com 
soybeans,  rye.  eggs,  cotton,  and  potatoes.  17  CFR 
Part  ISO  (1982). 


'  Special  account  is  deflned  In  Rule  1 13.00(c)  as 
any  futures  or  options  account  in  which  there  Is  a 
reportable  position.  17  CFR  lS.0O(c)  19S4. 

'  Commission  Rule  1 17.03  allows  a  firm  to  use 
data  processing  media  to  provide  the  information 
required  unde  Rule  17.00.  17  CFR  17.03  (1984). 
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information  required  under  Rule 
9  17.00(a)(2)  on  a  routine  basis.* 

The  Commission  is  also  amending 
Rule  9  15.00(b){l)(ii)  to  require  that  only 
persons  with  positions  in  excess  of  the 
quantity  specified  in  Rule  9  15.03(b)  file 
reports  in  accordance  with  Part  19  of  the 
Commission's  regulations.  Currently, 
persons  with  positions  equal  to  or  in 
excess  of  the  quantities  specified  in  Rule 
9  15.03(b)  must  file  the  reports  specified 
in  Part  19. 

Reports  filed  pursuant  to  Part  19  of  the 
regulations  show  details  on  commercial 
traders'  fixed  price  cash  commitments 
and  are  used  by  the  Commission  to 
check  compliance  with  Federal 
speculative  limits.  The  reporting  levels 
specified  in  Rule  9  15.03  at  which  a 
trader  must  file  such  reports  correspond 
to  the  level  of  the  Commission's 
speculative  limits.  However,  speculative 
position  limits  permit  speculators  to 
hold  positions  equal  to  the  specified 
level.  Accordingly,  the  Commission  is 
amending  Rule  9  15.00(b)(l)(ii)  so  that 
only  traders  with  positions  in  excess  of 
the  speculative  limits  file  reports 
pursuant  to  Part  19  of  the  regulations. 

The  Commission  finds  that  its  action 
to  amend  the  regulations  as  discussed 
above  relieves  an  existing  burden  and 
that  the  notice  and  other  public 
procedures  called  for  by  5  U.S.C.  553  are 
not  required,  5  U.S.C.  553(b)  (1976).  The 
Commission,  therefore,  is  adopting  the 
amendments  to  Parts  15  and  17  effective 
December  5, 1984.  The  new  reporting 
levels  will,  therefore,  apply  to  positions 
held  by  traders  as  of  the  close  of  the 
markets  on  December  5, 1984. 

The  Regulatory  Flexibility  Act 

As  the  Commission  has  not  published 
a  prior  general  notice  of  proposed 
rulemaking  with  respect  to  these 
amendments  which  are  relief  measures, 
the  amendments  are  not  "rules"  as  that 
term  is  defined  in  Section  3(a)  of  the 
Regulatory  Flexibility  Act  ("RFA"),  Pub. 
L.  No.  98-354,  94  Stat.  1165  (5  U.S.C. 
601(2)).» 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511,  94  Stat.  2812  et  seg. 
("PRA"),  imposes  certain  requirements 
on  federal  agencies,  including  the 
Commission,  in  connection  with  their 
conducting  or  sponsoring  any  collection 


*  The  Commission  is  also  making  conforming 
amendments  to  Rule  1 17.00  by  renumbering 
1 17.00(a)(3)  as  1 17.00(a)(2)  and  specifying  the 
information  which  must  be  reported  under  the  new 
Rule  1 17.00(a)(2). 

'That  section  defines  the  term  "rules"  as  "any 
rule  for  which  the  agency  publishes  a  general  notice 
of  proposed  rulemaking  pursuant  to  Section  553(b) 
of  this  title 


of  information  as  defined  by  PRA.  44 
U.S.C.  3501  et  seq.  OMB  control  number 
3038-0009  has  previously  been  assigned 
to  those  regulations  within  Parts  15, 17, 
and  18  which  impose  collection  of 
information  and  recordkeeping 
requirements.* 

List  of  Subjects  in  17  CFR  Parts  15  and 
17 

Brokers,  Commodity  futures, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing  and 
pursuant  to  its  authority  under  Sections 
4g,  4i,  5(b)  and  8a(5)  of  the  Commodity 
Exchange  Act,  7  U.S.C.  Sections  6g.  6i, 
7(b)  and  12a(5)  (1982),  the  Commission  is 
amending  Parts  15  and  17  of  Chapter  I  of 
Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  15— REPORTS-<SENERAL 
PROVISIONS 

1.  Section  15.00  is  amended  by 
revising  paragraph  (b)(l)(ii)  as  follows: 

§  15.00    Definitions  of  terms  used  In  Parts 
15  to  21  of  ttils  dwpter 

*  •        *        •        * 

(b)  "Reportable  position"  means: 

(1)  *  *  * 

(ii)  For  the  purposes  of  reports 
specified  in  Part  19,  any  open  contract 
position  in  any  one  future  or  in  all 
futures  combined,  either  gross  long  or 
gross  short,  of  any  commodity  on  any 
one  contract  market,  excluding  positions 
against  which  notices  of  delivery  have 
been  stopped  by  a  trader  or  issued  by 
the  clearing  organization  of  a  confract 
market,  which  at  the  close  of  the  market 
on  the  last  business  day  of  the  week 
exceeds  the  quantity  fixed  in  9  15.03(b) 
for  reporting  purposes  for  the  particular 
commodity. 

*  ft        •        *        • 

2.  Section  15.03  is  amended  by 
revising  paragraph  (a)  as  follows: 

§  15.03    Quantities  fixed  for  reporting. 

(a)  The  quantities  for  the  purpose  of 
reports  filed  under  Parts  17  and  18  of 
this  chapter  are  as  follows: 


Conwnodity: 

WhMt  (bushals) - 500.000 

Com  (bushats) 500.000 

Soyt)««ni  (l)ushal*)..~ 500.000 

Oats  (txjihsts) „ 300.000 

5,000 

150 

150 

100 

50 

150 

100 


Copper  (oontracis).. 
GoW  (contracts) 


Cotwo  (balM) 

Soybean  oil  (contracts) 

Soytaan  maal  (con>act»)- 

Liv*  catll*  (contrads) -. 

Hogs  (contracts) 

Sugar  No.  1 1  (contracts) ... 
Sugar  No.  12  (contracts)... 


S«vw  tMNon  (contracts) . 


Silver  com*  (contracts) . 

Platinum 

No  2  Haalng  oil  (oonncH)- 
Crude  o« __. 


Long^aini  U.S.  Treasury  bonds  (oonlraeQ.... 

GNMA  (contracts) - _ 

T)ve»4nonlh   (IJwasig   U.&   Tiaaawy  bi 

(corrtracts) ™.. 

Long-<*rm  US  Jraasury  notes  (contracta)... 
Domastic  carbficaias  ot  dapoait  (contracts) . 
Ttvaa  montti   Eurodolar 

(contracts) - 

Foreign  cuiTancies  (tuna  ads) » — 

Standafd  and  Poor's  500  stock  prioa  In^ 

Icunbads) ™..™ „«....™-«. — .. 

New  York  Stock  Enohangs  cornpoaMa  indax 

(contracts).. 


AMEX,  maior  mailiel  slock  indaK 

AH  ottwr  convTKxMiea  (co»liacts). 


180 

aoo 

100 

so 

•0 

so 
so 
so 

300 

100. 

100 

too 
so 

too 

100 

soo 

100 
100 


*See  44  U.S.C.  3502(4)  (Supp.  V.  1981)  defining  the 
term  "collection  of  information." 


PART  17— {AMENDED] 

3.  Section  17.00  is  amended  by 
removing  paragraph  (a)(2),  by 
redesignating  paragraph  (a)(3)  as  (a)(2), 
and  revising  it  as  follows: 

§17.00  Informetkm  to  be  furnished  by 
futures  commission  merctients,  cleering 
memtMTS  end  foreign  iMOkers. 

(a)  Special  Accounts — Reportable 
Futures  Positions,  Delivery  Notices,  and 
Exchanges  of  Futures  for  Cash. 


(2)  A  report  covering  the  first  day 
upon  which  a  Special  Account  is  no 
longer  reportable  in  a  particular  future 
shall  also  be  filed  showing  the  following 
information. 

(i)  The  position  in  such  future  in  such 
account; 

(ii)  Exchanges  of  futures  for  physicals 
for  the  accounts  in  such  future; 

(iii)  Delivery  notices  for  such  future 
issued  for  the  account  by  the  clearing 
organization  of  the  contract  market  on 
which  delivery  will  occur,  and 

(iv)  Delivery  notices  for  such  future 
stopped  by  the  account. 


The  foregoing  amendments  to  Parts  15 
and  17  are  adopted  effective  December 
5, 1984.  The  Commission  finds  that  the 
foregoing  action  relieves  a  burden 
heretofore  imposed  and  therefore  that 
the  notice  and  other  public  procedures 
called  for  by  5  U.S.C.  553  are  not 
required. 

Issued  in  Washington,  D.C.,  on  Noveml>er 
15, 19M.  by  the  Commission. 

JMD  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc  M-30B72  Filed  11-n-M  »M  amj 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Servtcs     i 

19  CFR  Part  4 

[TJ>.  S4-232] 

Customs  Regulations  Amsndmsnt 
Relating  to  Payment  of  Tonnage  Tax 
and  Light  Money 

aqcncy:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  to  require  that  in 
addition  to  the  certificate  on  Customs 
Form  1002,  a  cash  receipt  on  Customs 
Form  5104  will  be  provided  by  Customs 
as  proof  of  payment  when  tonnage  taxes 
and  light  money  are  paid  to  Customs  by 
the  master  of  a  vessel.  Both  of  these 
forms  are  then  to  be  presented  to 
Customs  by  the  master  upon  each  entry 
of  the  vessel  during  the  tonnage  year. 
The  forms  will  establish  the  date  of 
commencement  of  the  tonnage  year  and 
insure  against  overpayment.  This 
change  is  part  of  Customs  continuing 
efforts  to  develop  a  system  to  improve 
control  over  its  collection  process. 
EFFECTIVE  DATE  December  24, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Operational  Aspects:  Robert  Hamilton, 
Office  of  Financial  Management  and 
Program  Analysis.  (202-566-2596)  and 
Thomas  Davis.  OfHce  of  Inspection  and 
Control  (202-566-5354). 

Legal  Aspects:  Donald  Reusch. 
Carriers,  Drawback  and  Bonds  Division 
(202-566-5706);  Headquarters.  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  D.C.  20229. 
SUPPLEMENTARY  INFORMATION: 

Background 

Generally,  unless  exempted,  the  U.S. 
imposes  regular  and  special  tonnage 
taxes,  and  a  duty  of  a  specified  amount 
per  ton.  known  as  "light  money,"  on  all 
foreign  vessels  which  enter  U.S.  ports 
(46  U.S.r.  121, 128).  Section  4.23. 
Customs  Regulations  (19  CFR  4.23). 
currently  provides  that  upon  each 
payment  of  tonnage  tax  or  light  money, 
the  district  director  shall  give  to  the 
master  of  the  vessel  a  certiHcate  on 
Customs  Form  1002.  This  certificate 
constitutes  the  official  evidence  of 
payment  and  is  to  be  presented  by  the 
vessel  master  upon  each  entry  during 
the  tonnage  year  in  order  to  establish 
the  date  of  conunencement  of  the 
tonnage  year  and  to  insure  against 
overpayment. 

As  part  of  its  continuing  efforts  to 
develop  a  system  to  improve  control 
over  its  collection  process.  Customs  is 


requiring  that  in  addition  to  the  Customs 
Form  1002,  a  cash  receipt  (Customs 
Form  5104)  is  to  be  provided  by  Customs 
as  proof  of  payment  when  tonnage  taxes 
and  light  money  are  paid  by  the  master 
of  a  vessel.  This  additional  form  will 
provide  further  protection  for  the  payer 
vessel  while  aiding  Customs  in 
safeguarding  monies  collected. 

Executive  Order  12291 

It  has  been  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  criteria  provided  in  S  1(b)  of  E.O. 
12291,  and  therefore  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
amendment  because  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  certified  pursuant  to 
section  3  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b))  that  the  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  Glen  E.  Vereb,  Regulations  Control 
Branch.  Office  of  Regulations  and 
Ruhngs,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

Inapplicability  of  Public  Notice 
Requirement 

Because  this  amendment  merely 
implements  a  procedural  protection 
requirement  for  the  benefit  of  the  master 
of  the  vessel  who  paid  the  tonnage  taxes 
and  light  money,  and  because  it  imposes 
no  additional  duties  or  responsibilities 
on  the  public,  it  has  been  determined 
that  good  cause  exists  for  dispensing 
with  notice  and  public  procedure 
pursuant  to  5  U.S.C.  553(b)(B). 

List  of  Subjects  in  19  CFR  Part  4 

Customs  duties  and  inspection. 
Imports,  Vessels. 

Amendments  to  the  Regulations 

Part  4.  Customs  Regulations  (19  CFR 
Part  4),  is  amended  as  set  forth  below: 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

Section  4.23  is  revised  to  read  as 
follows: 


§  4.23    Certiflcat*  of  payment  and  casti 
receipt 

Upon  each  payment  of  tonnage  tax  or 
light  money,  the  master  of  the  vessel 
shall  be  given  a  certificate  on  Customs 
Form  1002  and  the  payer's  receipt  copy 
of  the  cash  receipt  (Customs  Form  5104) 
upon  which  payment  was  recorded.  This 
certificate,  along  with  the  payer's  receipt 
copy  of  the  Customs  Form  5104,  shall 
constitute  the  official  evidence  of  such 
payment  and  shall  be  presented  upon 
each  entry  during  the  tonnage  year  in 
order  to  establish  the  date  of 
commencement  of  the  tonnage  year  and 
to  insure  against  overpayment.  In  the 
absence  of  the  certificate  and  the 
payer's  receipt  copy  of  the  Customs 
Form  5104,  evidence  of  payment  of 
tonnage  tax  shall  be  obtained  from  the 
district  director  to  whom  the  payment 
was  made. 

(R.S.  251.  as  amended,  sees.  2.  3,  23  Stat.  118, 
as  amended,  119,  as  amended,  sec  624,  46 
Stat.  759,  sec.  101.  76  Stat.  72;  (5  U.S.C  301, 19 
use.  66, 1202, 1624,  46  U  S.C.  2.  3.  Gen. 
Hdnote  11,  Tai  iff  Schedules  of  the  United 
States)] 

William  voo  Raab. 

Commissioner  of  Customs. 

Approved:  November  5, 1984. 
lohn  M.  Walker,  Jr., 
Assistant  Secretary  of  the  Treasury. 

|FK  Doc  S4-30719  Filed  11-21 -84;  a:4S  am) 
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19  CFR  Part  24 

(T.D.  84-231] 

Customs  Regulations  Amendments 
Relating  to  Administrativa  Overttead 
Charges 

agency:  Customs  Service.  Department 
of  the  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  to  provide  for  the 
inclusion  of  an  administrative  overhead 
charge  of  15  percent  of  the  identified 
costs  of  providing  for  reimbursable  and 
overtime  services,  and  various  other 
services,  performed  by  Customs  officers. 
This  charge  will  be  collected  from 
parties-in-interest  who  are  required  to 
reimburse  Customs  for  compensation 
and/or  expenses  of  Customs  officers 
performing  the  reimbursable  and 
overtime  services,  and  other  services  for 
the  benefit  of  such  parties.  There  will  be 
no  charge  if  the  imposition  of  such 
charge  is  precluded  by  law;  there  is  a 
formal  accounting  system  for 
determining  administrative  overhead  for 
a  service;  or  the  charge  for 
administrative  overhead  for  a  service  is 


/ 
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specifically  provided  for  elsewhere  in 
the  Customs  Regulations. 

The  purpose  of  this  document  is  to 
enable  Customs  to  recover  an  important 
cost  element  that  is  not  currently 
factored  into  the  assessment  of  these 
charges. 

effective  date:  January  6. 1985.  Fees 
for  vessel  services,  container  stations, 
and  warehouses  will  be  published  at  a 
later  date.  The  elective  date  for  those 
services  will  be  at  the  time  the  fee 
schedule  applicable  thereto  is  revised 
and  published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Jim  Kenny,  Accounting  Division,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  D.C.  20229 
(202-566-2021). 
SUPPLEMENTARY  INFORMATION: 

Background 

Various  statutes  provide  Customs 
with  the  administrative  authority  to 
charge  fees  to  recover  the  costs  of 
particular  services  rendered  to  parties- 
in-interest.  For  example,  19  U.S.C.  58a 
permits  the  Secretary  of  the  Treasury  to 
charge  such  fees  as  may  be  necessary  to 
recover  the  costs  of  providing  certain 
vessel  services.  The  fees  are  to  be 
consistent  with  the  User  Charges  Statute 
(31  U.S.C.  9701).  Section  4.98(a), 
Customs  Regulations  (19  CFR  4.98(a)). 
sets  forth  the  specific  services  and  bases 
for  calculating  each  fiat  fee.  Similarly, 
Customs  charges  and  bills  parties-in- 
interest  for  reimbursement  in  connection 
with  services  rendered  by  Customs 
officers  or  employees  during  regular 
hours  (see  §  24.17,  Customs  Regulations 
(19  CFR  24.17)),  or  on  Customs  overtime 
assignments  under  19  U.S.C.  267  or  1451 
(see  S  24.16,  Customs  Regulations  (19 
CFR  24.16)).  The  bill  covers  full 
compensation  and/or  travel  and 
subsistence  of  the  Customs  officer 
performing  the  service.  However,  except 
for  a  10  percent  administrative  overhead 
charge  applicable  to  the  annual  fee 
required  of  each  warehouse  proprietor 
granted  the  right  to  operate  a  warehouse 
facility  under  S  19.5,  Customs 
Regulations  (19  CFR  19.5),  and 
preclearance  of  air  travelers  and  their 
baggage  under  section  24.18,  Customs 
Regulations  (19  CFR  24.18),  there  is  no 
administrative  overhead  charge  factored 
into  the  cost  of  providing  a  particular 
service. 

The  "User  Charges  Statutes"  provides 
that  each  service  or  thing  of  value 
provided  by  an  agency  to  a  person  is  to 
be  self-sustaining  to  the  extent  possible. 
The  head  of  an  agency  may  prescribe 
regulations  establishing  the  charge  for  a 
service  or  thing  of  value  provided  by  the 
agency.  Regulations  so  prescribed  are 


subject  to  policies  prescribed  by  the 
President  and  shall  be  as  uniform  as 
practicable.  Each  charge  shall  be  fair 
and  based  on  the  costs  to  the 
Government,  the  value  of  the  service  or 
thing  to  the  recipient,  public  policy  or 
interest  served,  and  other  relevant  facts. 
The  statute  does  not  affect  a  law 
prohibiting  the  determination  and 
collection  of  charges  and  the  disposition 
of  those  charges,  and  prescribing  bases 
for  determining  charges,  but  a  charge 
may  be  redetermined  under  the  statute 
consistent  with  the  prescribed  bases. 

In  a  report  dated  March  10. 1975, 
"Services  For  Special  Beneficiaries: 
Costs  Not  Being  Recovered,"  the 
General  Accounting  Office  stated  that 
the  User  Charges  Statute  authorizes 
Customs  to  include  administrative 
overhead  in  the  billings  of  parties-in- 
interest  for  all  reimbursable  services 
performed  during  normal,  and  outside 
normal,  working  hours.  The  Office  of 
Management  and  Budget  (OMB),  has 
stated  that  in  the  absence  of  a  formal 
accounting  system  for  determining 
administrative  overhead,  no  new 
accounting  system  should  be  established 
solely  to  determine  this  cost.  The  cost 
should  be  determined  or  estimated  from 
the  best  available  records  of  the  agency. 
In  the  absence  of  a  formal  accounting 
system  for  determining  the  cost  of  the 
charge  for  administrative  overhead,  the 
Treasury  Department  recommended  that 
its  bureaus  use  15  percent  of  the 
identified  costs  of  providing  the  service. 

Customs  has  no  formal  accounting 
system  for  determining  the  cost  of  the 
charge  for  administrative  overhead  for 
reimbursable  and  overtime  service. 
Therefore,  using  15  percent  of  the 
identified  costs  of  providing  the  service 
is  applicable.  The  identified  costs  to 
Customs  are  the  actual  salaries, 
including  overtime  and  other  expenses 
of  Customs  personnel  providing  the 
service. 

In  a  decision  of  the  Comptroller 
General  on  the  matter  of  user  charges 
for  administrative  costs  of  special  and 
overtime  Customs  services  (B-114898,  55 
Comp.  Gen.  456,  November  13, 1975),  the 
Comptroller  General  held  that  Customs 
generally  has  authority  to  impose  user 
charges  under  the  User  Charges  Statute 
for  administrative  overhead  fi-om 
parties-in-interest  for  reimbursable  and 
overtime  services  provided  by  Customs 
in  addition  to  amounts  payable  for 
compensation  and  expenses  of  Customs 
officers.  The  proviso  in  the  User  Charges 
Statute  that  nothing  contained  therein 
was  to  be  deemed  to  repeal  or  modify 
existing  statutes  fixing  the  amount  of 
any  such  fee,  charge  or  price  (language 
of  statute  prior  to  recodification  of  Title 
31  by  Pub.  L  97-258,  September  13, 


1982),  was  deemed  by  the  Comptroller 
General  to  preclude  the  imposition  of 
additional  user  charges  under  the  User 
Charges  Statute  only  to  the  extent  that 
another  statute  expressly  or  by  clear 
design  constitutes  the  only  source  of 
assessments  for  a  service. 

On  December  21, 1983,  Customs 
published  a  document  in  the  Federal 
Register  (48  FR  56399)  proposing  to 
amend  Part  24,  Customs  Regulations,  (19 
CFR  Part  24),  "Customs  Financial  and 
Accounting  Procedure,"  by  adding  a 
new  %  24.21  entitied  "Administrative 
overhead  charges"  to  provide  for 
inclusion  of  an  administrative  overhead 
charge  of  15  percent  of  the  identified 
costs  of  providing  for  reimbursable  and 
overtime  services  performed  by 
Customs  officers  under  SS  24.17  and 
24.16,  Customs  Regulations, 
respectively.  This  charge  would  be 
collected  from  parties-in-interest  who 
are  required  to  reimburse  Customs  for 
V  compensation  and/or  expenses  of 
Customs  officers  performing  the 
reimbursable  and  overtime  services  for 
the  benefit  of  such  parties.. 

New  S  24.21  also  would  provide  for 
the  inclusion  of  an  administrative 
overhead  charge  of  15  percent  of  the 
identified  costs  of  providing  for  various 
user-type  services  performed  by 
Customs  officers  to  parties-in-interesti 
These  fees,  whether  billed  or  not, 
include,  but  are  not  limited  to: 

1.  Section  4.98 — Navigation  fees  for 
vessel  services; 

2.  Section  19.5— Annual  fee  to  operate, 
and  fees  to  establish,  alter,  or  relocate  a 
warehouse  facility;  (An  administrative 
overhead  charge  of  10  percent  is 
currently  assessed  for  the  annual  fee  to 
operate  a  warehouse  facility.  Therefore, 
there  would  be  only  a  5  percent  increase 
to  that  charge); 

3.  Section  19.40— Fee  to  establish 
container  stations: 

4.  Section  24.12(a)(3)— Fee  for 
furnishing  the  names  and  addresses  of 
importers  of  merchandise  appearing  to 
infringe  a  registered  patent; 

5.  Section  24.12(c) — Charge  for  storing 
merchandise  in  a  Government-owned  or 
rented  building; 

6.  Section  24.13(f) — Charge  for  the  sale 
of  in-bond  an  in-transit  seals; 

7.  Section  24.14(b)— Charge  for  the 
sale  of  Customs  forms; 

8.  Section  24.18 — Charge  for 
preclearing  aircraft  in  a  foreign  coimtry; 
(An  administrative  overhead  charge  of 
10  percent  is  currently  assessed. 
Therefore,  there  would  be  only  a  5 
percent  increase  to  that  charge); 

9.  Section  111.12(a)(2} — Fee  for  issuing 
a  customhouse  broker's  license; 
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la  Section  112.12(a)— Fee  for 
designating  a  carrier  or  freight 
forwarder  as  a  carrier  of  Customs 
bonded  merchandise; 

11.  Section  112.22(a){2>-Fee  for 
issuing  a  Customs  bonded  cartman's 
license; 

12.  Section  133.3 — Fee  for  recording  of 
trademarics; 

13.  Sections  133.5(d),  133.6(b). 
133.7(a)(3) — Fee  for  renewing,  or 
recording  a  change  in  name  of  owner,  or 
of  ownership  of,  a  trademark; 

14.  Section  133.13(b}— Fee  for 
recording  of  trade  name; 

15.  Section  133.33(b)— Fee  for 
recording  a  copyright;  and 

16.  Sections  133.35(b)(2).  133.36(b), 
133.37(a)(3) — Fee  for  renewing,  or 
recording  a  change  in  name  of  owner,  or 
of  ownership  of,  a  copyright 

However,  there  would  be  no  15 
percent  charge  if  (1)  imposition  of  such 
charge  is  precluded  by  law,  such  as 
administrative  overhead  costs 
associated  with  any  inspection  service 
required  at  airports  of  entry  as  a  result 
of  the  operation  of  aircraft  pursuant  to 
Pub.  L  94-353,  the  Airport  and  Airway 
Development  Act  Amendments  of  1976 
(49  U.S.C.  1741(e));  (2)  there  is  a  formal 
accoimting  system  for  determining 
administrative  overhead  for  a  service,  in 
which  case  that  system  would  be  used 
for  determining  the  cost  of  the  charge  for 
administrative  overhead:  or  (3)  the 
charge  for  administrative  overhead  for  a 
service  is  specifically  provided  for 
elsewhere  in  the  Customs  Regulations. 

Customs  would  not  assess  an 
administrative  overhead  charge  of  15 
percent  for  (1)  traveling  in  a 
Government-owned  vehicle  on  official 
travel  at  the  request  of  a  private  party, 
or  (2)  carting  merchandise  in  a 
Govenunent-owned  vehicle  because 
fees  relating  to  these  areas  are  regulated 
by  the  Federal  Property  Management 
Regulations  (see  41  CFR  Part  101-7, 
Federal  Travel  Regulations). 

The  notice  advised  that  the 
administrative  overhead  charge  of  15 
percent  will  result  in  the  recovery  of 
costs  associated  with  the  operation  and 
depreciation  of  buildings  and 
equipment,  rent,  postage,  maintenance, 
and  expenses  associated  with  Customs 
management  and  supervision. 

Commenters  had  until  February  21, 
1984,  to  submit  comments.  After  careful 
consideration  of  the  11  comments 
received  in  response  to  the  notice,  and 
further  review  of  the  matter,  Customs 
has  determined  to  adopt  the  final  rule  as 
proposed.  A  discussion  of  the  comments 
follows. 


Discussion  of  Comments 

Comment  The  proposed  rule  is 
inconsistent  with  the  requirements  of 
the  Independent  Offices  Appropriations 
Act  (lOAA)  (User  Charges  Statiite,  31 
U.S.C.  9701).  All  of  the  fees  for 
administrative  overhead  charges 
proposed  in  the  notice  are  invalid 
including  the  underlying  "non- 
administrative"  fee  charged  by  Customs 
for  preclearance  services.  Preclearance 
fees  in  force  and  proposed  are  prima 
facie  unlawful. 

Ntmierous  court  cases  and  other 
sources,  such  as  federal  agencies,  are 
cited  to  support  the  position  that  the 
preclearance  service  primarily  benefits 
the  general  public.  It  is  argued  that 
Customs  has  not  calculated  properly  the 
cost  basis  for  each  fee  assessed,  and 
that  Customs  administrative  overhead 
charged  for  preclearing  aircraft  is  not 
based  on  what  the  administrative 
overhead  costs  actually  are,  but  rather 
on  a  percentage  of  what  the  non- 
overhead  costs  are.  It  is  claimed  that 
The  Report  of  March  10, 1975,  of  the 
General  Accounting  Office,  and  the 
opinion  of  the  Comptroller  General, 
supra.,  relied  on  by  Customs,  were 
prepared  before  the  controlling 
decisions  of  the  federal  appellate  courts 
were  rendered. 

Response:  Customs  believes  these 
claims  are  without  merit. 

Preclearance  is  the  tentative 
examination  and  inspection  of  air 
travelers  and  their  baggage  at  foreign 
places  where  United  States  Customs 
Service  personnel  are  stationed  for  that 
purpose.  At  the  specific  request  of  an 
airline,  travelers  on  a  direct  flight  from  a 
foreign  place  to  the  United  States  may 
be  precleared  prior  to  departure  from 
that  foreign  place.  A  charge  based  on 
the  excess  cost  to  Customs  of  providing 
preclearance  services  is  made  to  the 
airline.  The  reimbursable  excess  cost  is 
the  difference  between  (1)  the  cost  of 
examining  and  inspecting  air  travelers 
and  their  baggage  upon  arrival  in  the 
United  States,  assuming  no  preclearance 
was  provided,  and  (2)  the  cost  of 
providing  clearance  for  air  travelers  at 
the  place  of  departure.  The  reimbursable 
excess  cost  is  determined  for  each 
preclearance  installation.  The  charge  to 
each  airline  for  preclearance  service  is 
its  prorated  share  of  the  applicable 
excess  cost  prorated  to  the  aircraft 
receiving  such  services  during  the 
specified  billing  period  (see  generally,  19 
CFR  24.18). 

It  is  clear  that  an  airhne  is  making  a 
specific  request  for  Customs  officers  to 
preclear  air  travelers  and  their  baggage. 
The  charge  to  each  airline  is  its  prorated 
share  of  the  applicable  excess  cost 


prorated  to  the  aircraft  receiving  such 
services.  Therefore,  there  is  a  specific 
charge  for  a  specific  service  to  a  specific 
airline. 

An  airline  making  a  request  for 
Customs  preclearance  services  is  an 
identifiable  beneficiary.  The  recipient 
airline  is  receiving  appropriate  value 
because  the  fee  charged  by  Customs  to 
the  airline  does  not  exceed  the  cost  of 
the  service  rendered.  The  fact  that  the 
public  interest  also  may  benefU  does  not 
preclude  an  airline  from  being  assessed 
the  full  charge. 

The  formula  for  setting  a  fee, 
including  an  amount  for  administrative 
expenses,  need  not  be  rigid.  The  fee 
need  bear  only  a  reasonable 
relationship  to  the  cost  of  the  service 
rendered  by  Customs.  Courts  have 
approved  OMB's  position  that  (1)  in  the 
absence  of  a  formal  accounting  system 
for  determining  administrative 
overhead,  no  new  accounting  system 
need  be  established  to  determine  this 
cost;  and  (2)  the  cost  is  to  be  determined 
or  estimated  from  the  best  available 
records. 

The  1975  decision  of  the  Comptroller 
General,  discussed  above,  and  the  1980 
decision  of  the  Comptroller  General 
discussed  below,  are  dispositive.  No 
other  federal  agency  commented  on  this 
proposal.  Customs  fees  and  the 
assessment  of  an  administrative 
overhead  charge  of  15  percent  of  the 
identified  costs  of  providing  the  services 
proposed  are  proper. 

The  legislative  history  to  Pub.  L.  95- 
410,  the  "Customs  Procedural  Reform 
and  Simplification  Act  of  1978,"  clearly 
establishes  that  Congress  intended  that 
the  general  authority  of  the  User 
Charges  Statute  shall  be  used  as  a 
means  to  determine  the  fees  to  be 
collected  by  Customs  to  recover  its  costs 
to  furnish  vessel  services.  An  allowance 
for  overhead  costs  is  specifically 
mandated  (House  Report  95-621,  95th 
Cong.,  1st  Sess.,  at  28). 

Comment:  The  proposed  rule  is 
inconsistent  with  international 
commitments  and  policies  of  the  United 
States.  The  Customs  proposal  ignores 
the  United  States  commitment  to  the 
objectives  of  the  General  Agreement  on 
Tariffs  and  Trade  (Article  VIII),  to  limit 
fees  assessed  to  the  approximate  cost  of 
services  rendered  and  to  reduce  the 
number  and  diversity  of  fees  and 
charges. 

Preclearance  in  Canada,  Bermuda, 
and  the  Bahamas  is  established  and 
governed  by  formal  International 
Agreements.  The  "Agreement  Between 
Tlie  Government  Of  The  United  States 
Of  America  And  The  Government  of 
Canada  On  Air  Transport  Preclearance" 
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(Preclearance  Agreement)  (Ottawa.  May 
8, 1974,  TIAS  7825),  is  cited  to  support 
the  principle  that  preclearance  is  to 
facilitate  air  travel. 

It  is  claimed  that  Customs  offers  no 
explanation  for  the  propriety  of  its 
proposal  in  light  of  section  6.55  of  Annex 
9  entitled  "International  Standards  and 
Recommended  Practices — Facilitation 
To  The  Convention  On  International 
Civil  Aviation"  (Convention),  (61  Slat. 
1180).  Paragraph  6.55  provides  that 
"Contracting  States  shall  provide 
sufficient  services  of  the  public 
authorities  concerned  without  charge  to 
operators  during  working  hours 
established  by  those  authorities."  No 
notice  has  been  provided  to  the  Council 
of  the  International  Civil  Aviation 
Organization  pursuant  to  Article  38  of 
the  Convention.  Article  38  provides  in 
part  that  any  State  ".  .  .  which  deems  it 
necessary  to  adopt  regulations  or 
practices  differing  in  any  particular 
respect  from  those  established  by  an 
international  standard,  shall  give 
immediate  notification  to  the 
International  Civil  Aviation 
Organization  of  the  differences  between 
its  own  practice  and  that  established  by 
the  international  standard  .  .  ." 

Response:  Customs  believes  that 
adoption  of  the  proposal  is  not 
inconsistent  with  the  General 
Agreement  on  Tariffs  and  Trade.  Article 
VIII  is  intended  to  apply  to  the  transit  of 
merchandise  internationally,  rather  than 
to  preclearance  of  passengers  and  their 
baggage.  Furthermore,  Customs  is 
implementing  no  new  fees,  but  merely 
recalculating  how  existing  fees  are  to  be 
determined  to  recover  the  cost  of  a 
service.  Article  VIII  contains  no  legal 
prohibition  to  Customs  adoption  of  its 
proposal. 

The  Preclearance  Agreement  contains 
no  prohibition  to  Customs  preclearance 
procedure  as  set  forth  in  section  24.18, 
Customs  Regulations,  nor  the  proposal 
to  charge  administrative  overhead. 
Article  VI  of  the  Preclearance 
Agreement  provides  that  an  air  carrier 
has  the  option  to  use  either  preclearance 
or  post-clearance  procedures.  Article 
Vll(b)  provides  that  "The  inspecting 
Party  shall  be  responsible  for  the  normal 
cost  of  its  inspection  personnel."  Article 
VII(c)  provides  that  "Any  charges  upon 
air  carriers  related  to  preclearance  shall 
be  based  on  participation  at  a  particular 
airport  location  and  shall  be  assessed  in 
an  equitable  and  non-discriminatory 
manner." 

As  noted  above,  an  airline  requests 
the  preclearance  service,  and  agrees  to 
the  conditions  relative  thereto.  Airlines 
are  not  responsible  for  the  normal  cost 
of  Customs  inspection  personnel. 
Airlines  are  charged  only  the 


reimbursable  excess  cost  of  the 
operation  on  a  prorated  basis,  certainly 
an  equitable  and  non-discriminatory 
approach.  Customs  also  notes  that 
Article  IX  provides  for  consultation 
concerning  the  interpretation, 
application,  and  modification  of  the 
Agreement  and  of  its  Annexes. 

Customs  believes  that  Convention  is 
inapplicable  here.  Paragraph  6.55  of 
Annex  9  to  the  Convention  does  not 
state,  nor  imply  that  airlines  have  a  right 
to  free  preclearance.  The  Preclearance 
Agreement  controls.  Even  if  applicable, 
however,  the  Convention  must  be  read 
consistent  with  the  Preclearance 
Agreement  The  issue  is  not  whether  or 
not  a  service  will  be  provided  "without 
charge  to  operators  during  working 
hours,"  under  section  6.55.  The  issue  is 
whether  or  not  under  the  Preclearance 
Agreement  charges  for  normal  costs  or 
reimbursable  excess  costs  upon  airlines 
for  preclearance  are  proper. 

Assuming  arguendo  that  Article  6.55  is 
applicable.  Article  38  of  the  Convention 
provides  the  procedure  for  Customs  to 
file  a  notice  of  any  difference.  Customs 
would  not  after  filing  the  appropriate 
notice,  be  prohibited  from  implementing 
these  fees.  Furthermore,  Articles  84,  85, 
and  86  provide  a  mechanism  for  the 
settlement  of  disputes. 

Comment:  The  proposed  rule  conflicts 
with  the  express  direction  of 
Congressional  committees.  A  Decision 
of  the  Comptroller  General  (59  Comp. 
Gen.  389,  B-196342,  April  15, 1980), 
which  cited  many  of  the  court  cases 
discussed  above,  determined  that 
pursuant  to  the  User  Charges  Statute, 
Customs  may  continue  to  assess  a  user 
charge  against  airlines  and  recover  that 
portion  of  its  costs  (including  Treasury 
Enforcement  Communications  System] 
that  are  increased  by  its  conducting 
passenger  preclearance  on  foreign  soil. 
It  is  claimed  that  the  House 
Appropriations  Committee  in  House 
Rep.  No.  96-1090  rejects  the  Comptroller 
General's  analysis  and  "eviscerates"  the 
opinion. 

Customs  proposal  is  similar  in  nature 
to  a  previous  Customs  proposal  to 
establish  a  schedule  for  commercial 
aircraft  processing  fees  (47  FR  23182, 
May  27, 1982]  and,  therefore,  Customs 
ignores  the  will  of  Congress.  It  is 
claimed  that  Committees  from  both  the 
House  and  Senate  directed  Customs  to 
refrain  from  attempting  to  assess  the 
new  user  fees.  Senate  Report  No.  97-547 
(97th  Cong.  2d  Sess.,  23],  states: 

It  is  the  intent  of  the  Committee  to  defer 
the  collection  of  Customs  inspection  and 
clearance  user  fees  or  charges  on  commercial 
aircraft  until  these  and  related  issues  are 
carefully  analyzed  and  resolved  by  the 
Congress.  For  this  reason,  none  of  the  funds 


appropriated  in  thi»  bill  shall  be  used  to 
collect  such  fees  and  charges. 

House  Report  No.  97-959  (97th  Cong. 
2d  Sess.,  11]  states: 

It  is  the  Committee's  intention  that  none  of 
the  funds  provided  in  this  Act  are  to  be  used 
by  the  United  States  Customs  Service  to 
collect  inspection  and/or  clearance  fees  on 
commercial  aircraft  as  outlined  in  the 
proposed  amendment  to  Part  6,  Customs 
Regulations  (19  CFR  PaH  6).  adding  ■  new 
section  6.26  establishing  a  schedule  for 
commercial  aircraft  fee*.  For  policy  reasons, 
the  Committee  is  not  in  agreement  with  this 
proposal,  and  directs  that  it  be  vacated. 

Response:  House  Report  No.  9&-1090 
(96th  Cong.  2d  Sess.,  12]  states: 

*  *  *  In  view  of  the  fact  that  this  system  is 
used  solely  for  law  enforcement  purposes 
and  does  not  provide  an  idenUHable  benefit 
to  airlines  or  the  travelling  public,  the 
Committee  feels  that  the  cost  should  be  borne 
by  the  Customs  Service.  Funds  in  the  bill  may 
be  used  for  that  purpose. 

Although  this  language  does  not  lend 
support  to  the  1980  opinion  of  the 
Comptroller  General,  Customs  does  not 
believe  that  this  language  negates  that 
opinion.  It  is  the  position  of  the  Customs 
Service  that  this  regulation  is  supported 
by  the  decision  of  ^e  Comptroller 
General. 

The  1982  Senate  and  House  reports 
stated  only  that  none  of  the  funds 
provided  by  the  relevant  act  (for  the 
fiscal  year  ending  September  30, 1963) 
were  to  be  used  to  collect  inspection 
and  clearance  fees  for  commercial 
aircraft  such  as  those  proposed  in  1982. 
The  new  proposal  does  not  violate  the 
referenced  Congressional  statements 
because  that  fiscal  year  has  passed  and 
the  new  fees  are  different  from  those 
proposed  in  1982.  The  1982  fees  were 
new  fees.  This  docimient  merely  adds  a 
charge  for  administrative  overhead  to 
existing  fees.  * 

Comment-  The  notice  violates  section 
2(a)  of  Executive  Order  12291  in  that  the 
proposal  should  be  based  on  "adequate 
information  concerning  the  need  for  and 
consequences  of  proposed  governmental 
action." 

Response:  Customs  has  carefully 
considered  both  the  need  for  and 
consequences  of  the  regulation  and  has 
determined  that  the  regulatory  action  is 
appropriate. 

Comment-  Customs  must — 

1.  Withdraw  the  notice  of  December 
21, 1983; 

2.  Pursuant  to  section  4(e)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(e]],  repeal  section  24.18,  Customs 
Regulations  (19  CFR  24.18],  which 
"unlawfully  imposes  costs  on  carriers 
for  preclearance  services;"  and 
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3.  Institute  a  new  rulemaking 
proceeding  to  establish  "a  refund 
mechanism  wliich  will  enable  airlines 
and  other  companies  to  recover 
unlawful  assessments  made  in 
contravention  of  lOAA." 

Response:  For  the  reasons  discussed 
above.  Customs  has  determined  that  the 
imposition  of  administrative  overhead 
charges  contained  in  this  document  is 
appropriate  and  within  its  authority. 

Preclerance  fees  are  assessed  only 
against  a  carrier  that  has  requested  and 
received  the  services  for  which  the  fees 
are  charged.  Customs  believes  that  the 
requesting  carrier  receives  a  special 
benefit. 

Accordingly,  Customs  is  not 
withdrawing  the  notice  of  December  21, 
1983.  Moreover,  Customs  does  not 
believe  that  9  24.18,  Customs 
Regulations  (19  CFR  24.18),  is  contrary 
to  its  authority  and  therefore  will  not 
take  any  action  to  repeal  such  section  or 
institute  rulemaking  proceedings  to 
establish  a  refund  mechanism  with 
respect  to  fees  collected  pursuant  to 
such  section. 

Comment  Foreign  countries  will  be 
more  inclined  to  levy  similar  and 
perhaps  higher  fees  for  customs  services 
performed  by  their  respective 
government  entities. 

Response:  Customs  disagrees. 
Implementation  of  this  proposal  is 
entirely  consistent  with  its  international 
obligations.  It  is  unlikely  to  result  in 
retaliation  by  other  nations  because 
Customs  is  simply  redefining  how  it 
calculates  the  cost  of  existing  fees, 
which  are  totally  acceptable  in  the 
international  community. 

Comment:  The  15  percent  charge  is 
too  high  and  arbitrary;  it  is  inflationary. 
A  one  to  three  percent  charge,  or  a  fltft 
$2.00  charge,  is  appropriate. 

Response:  The  Office  of  Management 
and  Budget  has  established  guidelines 
concerning  the  determination  of 
administrative  overhead  where  no 
formal  accounting  system  exists.  In  the 
absense  of  such  a  system,  the  guidelines 
direct  that  no  new  system  be  developed 
solely  to  determine  administrative 
overhead  costs.  Instead,  administrative 
overhead  costs  are  to  be  determined  or 
estimated  horn  the  best  available 
records  of  the  agency.  On  this  basis,  the 
Treasury  Department  estimated  such 
costs  to  be  15  percent  of  identified  costs 
of  providing  services,  and  recommended 
that  this  figure  be  used  by  Treasury 
bureaus,  including  Customs.  For  these 
reasons,  Customs  does  not  believe  that 
the  15  percent  charge  is  excessive  or 
arbitrary.  Moreover,  since  it  is  projected 
that  $6.7  million  will  be  collected 
annually  as  administrative  overhead 
charges.  Customs  does  not  believe  such 


an  amount  will  exert  inflationary 
pressure  on  the  economy. 

Comment  The  increased  costs  will  be 
passed  on  to  the  consumer. 

Response:  U  is  Customs  view  that  it  is 
unlikely  that  there  will  be  a  full  cost 
pass-through  to  consumers.  In  any 
event,  the  actual  cost-pass-through  will 
be  negligible. 

Comment:  A  5  percent  additional 
charge  to  the  existing  10  percent 
administrative  overhead  charge  for  the 
warehouse  operation  program  would 
mean  an  effective  overhead  charge  of 
15.5  percent.  Therefore,  any  and  all 
overhead  fees  should  be  applied  against 
the  base  rate. 

Response:  The  administrative 
overhead  charge  will  not  exceed  15 
percent. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regiilatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  (Regulatory  flexibility  Act.  Pub. 
L.  96-354),  it  is  hereby  certified  that  the 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  is  estimated 
that  the  total  impact  of  this  document 
will  reach  $6.7  million.  However,  the 
economic  impact  is  concentrated  on 
large  entities,  and  in  any  event,  the  costs 
to  all  businesses  will  be  spread  over 
many  transactions.  Thus,  the  impact  is 
likely  to  be  slight.  Accordingly,  the 
regulations  are  not  subject  to  the 
regulatory  analysis  of  5  U.S.C.  604. 

Draftiiig  Information 

The  principal  author  of  this  document 
was  Charles  D.  Ressin,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

Lists  of  Subjects  in  19  CFR  Part  24 

Customs  duties  and  inspection. 
Imports  Accounting. 

Amendments  to  the  Regulations 

Part  24,  Customs  Regulations  (19  CFR 
Part  24),  is  amended  by  adding  a  new 
S  24.21  entitled  "Administrative 
overhead  charges"  in  the  table  of 
contents,  and  the  regulations  as  set  forth 
below. 


Approved:  October  1. 1964. 
WiUiams  von  Raab 
Commissioner  of  Customs. 
John  M.  Walker.  Jr.. 

Assistant  Secretary  of  the  Treasury. 

PART  24— CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

§  24^1    Administrative  overhead  cttarges. 

(a)  Reimbursable  and  overtime  \ 
ser\'ices'.  An  additional  charge  for 
administrative  overhead  costs  shall  be 
collected  from  parties-in-interest  who 
are  required  to  reimburse  Customs  for 
compensation  and/or  expenses  of 
Customs  officers  performing 
reimbursable  and  overtime  services  for 
the  benefit  of  such  parties  under  • 

SS  24.17  and  24.16,  respectively,  of  this 
part.  The  cost  of  the  charge  for 
administrative  overhead  shall  be  15 
percent  of  the  compensation  and/or 
expenses  of  the  Customs  officers 
performing  the  service. 

(b)  Other  services.  An  additional 
charge  for  administrative  overhead 
costs  shall  be  collected  from  parties-in- 
interest  who  are  required  to  reimburse 
Customs  for  compensation  and/or 
expenses  of  Customs  officers  performing 
various  services  for  the  benefit  of  such 
parties.  The  cost  of  the  charge  for 
administrative  overhead  shall  be  15 
percent  of  the  compensation  and/or ' 
expenses  of  the  Customs  officers 
performing  the  service.  The  fees, 
whether  billed  or  not,  include,  but  are 
not  limited  to: 

(1)  Navigation  fees  for  vessel  services 
in  S  4.98: 

(2)  Annual  fee  to  operate,  and  fees  to 
establish,  alter,  or  relocate  a  warehouse 
facility  in  $19.5: 

(3)  Fee  to  establish  container  stations 
in  S  19.40; 

(4)  Fee  for  furnishing  the  names  and 
addresses  of  importers  of  merchandise 
appearing  to  infringe  a  registered  patent 
in  S  24.12(a)(3); 

(5)  Charge  for  storing  merchandise  in 
a  Government-owned  or  rented  building 
in  S  24.12(c); 

(6)  Charge  for  the  sale  of  in-bond  and 
in-transit  seals  in  5  24.13(f); 

(7)  Charge  for  the  sale  of  Customs 
forms  in  S  24.14(b): 

(8)  Charge  for  preclearing  aircraft  in  a 
foreign  country  in  S  24.18; 

(9)  Fee  for  issuing  a  customhouse 
broker's  license  in  S  111.12(a)(2); 

(10)  Fee  for  designating  a  carrier  or 
freight  forwarder  as  a  carrier  of 
Customs  bonded  merchandise  in 

§  112.12(a): 

(11)  Fee  for  issuing  a  Customs  bonded 
cartman's  license  in  S  112.22(a)(2): 
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(12)  Fee  for  recording  of  trademarks  in 
§  133.3: 

(13)  Fee  for  renewing,  or  recording  a 
change  in  nartie  of  owner,  or  of 
ownership  of,  a  trademaric  in 

§S  133.5(d),  133.6(b),  133.7(a)(3); 

(14)  Fee  for  recording  of  trade  name  in 
S  133.13(b); 

(15)  Fee  for  recording  a  copyright  in 
§  133.33(b);  and 

(16)  Fee  for  renewing,  or  recording  a 
change  in  name  of  owner,  or  of 
ownership  of,  a  copyright  in 

S9  133.35(b)(2),  133.38(b),  133.37(a)(3): 

(c)  No  administrative  overhead 
charge.  No  additional  charge  for 
administrative  overhead  costs  discussed 
in  paragraphs  (a)  and  (b)  of  this  section 
shall  be  collected  if  (1)  imposition  of 
such  charge  is  precluded  by  law;  (2) 
there  is  a  formal  accounting  system  for 
determining  administrative  overhead  for 
a  service,  in  which  case  that  system 
shall  be  used  for  determining  the  cost  of 
the  charge  for  administrative  overhead: 
or  (3)  the  charge  for  administrative 
overhead  for  a  service  is  specifically 
provided  for  elsewhere  in  this  chapter. 

(R.S.  251,  as  amended  (19  U.S.C.  66),  46  Stat. 
759  (19  U.S.C.  1624);  97  Stat.  1051  (31  U.S.C. 
9701)) 
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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  210  "' 

Revisions  of  Rules  Pertaining  to 
Investigations  of  Unfair  Practices  In 
Import  Trade 

AaENCV:  International  Trade 

Commission. 

action:  Final  rules. 

summary:  These  rules  revise  part  210  of 
the  Commission's  Rules  of  Practice  and 
Procedure  governing  investigations 
under  section  337  of  the  Tariff  Act  of 
1930,  19  U.S.C.  1337.  Part  210  covers 
investigations  of  unfair  practices  in 
import  trade.  These  final  rules  reflect 
public  comment  on  proposed  rules 
published  on  May  10, 1984,  49  FR  19630. 
The  changes  consolidate  the  rules 
pertaining  to  unfair  trade  practices 
investigations  and  clarify  details  or 
practice  before  the  Commission. 
EFFECTIVE  DATE:  November  23, 1984. 
FOR  FURTHER  INFORMATKM  CONTACT 
Tim  Yaworski,  Esq.,  or  Catherine  R. 
Field,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  D.C.  20436,  telephone  (202) 
523-0311  or  (202)  523-0189,  respectively. 


SIJPPLEMENTARY  INFORMATION:  The 

Commission  is  authorized  under  19 
U.S.C  1335  to  adopt  such  reasonable 
procedures  and  rules  and  regulations  as 
it  deems  necessary  to  carry  out  its 
functions  and  duties  under  section  337 
of  the  Tariff  Act  of  1930, 19  U.S.C.  1337. 
The  Commission  also  derives  authority 
for  this  rulemaking  from  the 
Administrative  Procedure  Act.  5  U.S.C. 
551  at  seq.,  which  authorizes  the 
adoption  of  certain  procedures  in  an 
adjudicative  proceeding  when  an 
agency  does  not  preside  over  the 
evidentiary  hearing. 

These  amendments  to  the 
Commission's  rules  clarify  procedures 
and  conform  the  rules  to  practices  that 
have  developed  under  section  337.  The 
Commission  has  also  consolidated  the 
rules  pertaining  to  section  337 
investigations  in  Part  210. 

Analysis  of  Public  Comments  on 
Proposed  Rules 

The  Commission  received  comments 
on  the  proposed  rules  from  the  ITC  Trial 
Lawyers  Association,  the  Delegation  of 
the  Commission  of  the  European 
Communities,  and  three  law  firms. 
Generally,  these  parties  commented 
favorably  on  the  proposed  rules  and 
made  recommendations  concerning 
additional  changes  that  they  believed 
desirable. 

The  following  is  a  summary  and 
analysis  of  the  comments  received.  The 
analysis  explains  why  suggested 
changes  were  accepted  or  rejected. 

Section  210.6    Confidential  business 
information  defined  and  identified. 

The  Commission  received  a 
suggestion  from  one  law  firm  that  the 
Commission  adopt  a  definition  of 
confidential  information  in  section  337 
investigations  that  differs  from  the 
definition  applied  under  §  201.6  of  its 
rules.  Under  §  201.6  and  proposed  rule 
§  210.6  the  Commission  would  accord 
information  confidential  treatment  if  it 
meets  either  of  two  criteria.  The  first 
criterion  is  whether  the  disclosure  of  the 
submitted  information  is  likely  to  impair 
the  government's  ability  to  obtain  such 
information  in  the  future.  The  second 
criterion  is  whether  the  information 
qualifies  as  a  trade  secret.  The  firm 
contends  that  the  first  criterion  should 
be  eliminated  from  rule  5  210.6  because 
pre-trial  discovery  practice  and  the 
availability  of  compulsory  process 
sufficiently  protect  the  Commission's 
interest  in  securing  information  in  a 
section  337  investigation.  The  firm  notes 
that  there  is  less  reliance  on  voluntary 
compliance  with  requests  to  provide 
information  in  a  section  337 


investigation  than  in  other  types  of 
Commission  investigations. 

With  regard  to  the  second  criterion, 
the  submitted  information's  status  as  a 
trade  secret,  the  firm  suggests  that  the 
Commission  define  the  term  trade  secret 
more  broadly  than  the  definition  used  in 
connection  with  exemption  4  of  the 
Freedom  of  Information  Act  (5  U.S.C 
552(b)(4])  and  that  the  Commission 
adopt  a  procedure  for  notifying 
submitters  when  their  documents  are 
the  subject  of  a  request  for  release.  At 
that  time,  the  submitter  could 
demonstrate  whether  the  information 
qualifies  for  confidential  treatment 
i  under  exemption  4. 

The  Commission  does  not  believe  that 
the  suggested  changes  are  warranted  for 
several  reasons.  First  the  Commission  is 
to  a  large  extent  dependent  on  voluntary 
compliance  with  discovery  requests. 
Although  compulsory  process  is 
available  in  section  337  investigations, 
the  strict  time  constraints  on  the 
discovery  process  limit  the  feasibility  of 
resorting  repeatedly  to  compulsory 
process.  Moreover,  in  instances 
involving  receipt  of  information  from 
foreign  respondents,  voluntary 
compliance  is  the  most  expeditious 
means  of  developing  a  complete  record. 

The  Commission  has  adopted  a 
definition  of  business  confidential 
information  consistent  with  that  in  the 
Freedom  of  Information  Act.  A 
submitter  of  information  must  establish 
that  the  information  qualifies  for 
business  confidential  treatment  when  it 
is  submitted  to  the  Commission.  Thus  it 
is  unnecessary  for  the  Secretary  to  the 
Commission  to  redetermine  the 
confidential  status  of  the  information 
each  time  the  Commission  receives  a 
request  for  release  of  the  infonnation. 
The  Commission's  current  procedure 
has  allowed  reasonable  access  to 
information  while  protecting 
'    confidential  information.  Interpretation 
of  the  te,-m  "trade  secret"  has  not  posed 
difficulties  in  prior  Commission 
investigations  and  broadening  the 
interpretation  would  require  the 
Commission  to  redetermine  the  status  of 
the  information  if  it  is  requested  under 
the  Freedom  of  Information  Act.  Thus, 
the  Commission  has  decided  against 
changing  its  definition  of  business 
confidential  information. 

Section  210.10    Commencement  of 
proceedings. 

The  Delegation  of  the  Commission  of 
the  European  Communities  (EtU) 
commented  on  rule  §  210.10  and 
suggested  that  the  Commission  should 
require  service  of  the  complaint  upon 
the  governments  of  the  proposed  foreign 
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respondents  when  the  complaint  is  filed 
with  the  Commission.  This  practice 
would  conform  to  that  in  the 
Conunission's  countervailing  duty 
investigations. 

The  Commission  agrees  that  it  is 
desirable  to  serve  the  complaint  on  the 
government  of  each  foreign  country 
represented  by  a  respondent.  Such 
service  could  aid  in  providing  notice  to 
the  parties  and  in  facilitating  discovery 
in  the  foreign  country.  However,  the 
Commission  believes  that  the 
appropriate  time  for  such  service  is 
immediately  after  institution  of  the 
investigation,  rather  than  when  the 
complaint  is  filed.  Section  210.10  has 
accordingly  been  revised  to  provide  for 
the  filing  of  one  copy  of  the  complaint 
for  each  foreign  country  represented  by 
a  proposed  respondent  named  in  the 
complaint.  Section  210.13  has  been 
amended  to  provide  for  service  by  the 
Commission  of  the  complaint  and  notice 
of  investigation  on  the  government  of 
each  foreign  country  represented  by  a 
respondent  to  the  investigation. 

Section  210.12    Institution  of 
investigation. 

The  Commission  received  a  comment 
from  a  firm  requesting  clarification  of 
the  Commission's  intent  in  modifying 
this  rule.  In  addition,  this  comment 
suggests  that  the  Commission  formally 
adopt  the  concept  that  institution  of  an 
investigation  may  be  denied  if  the 
complaint  fails  to  state  a  claim  upon 
which  relief  may  be  granted.  The 
comment  suggests  language  similar  to 
that  in  rule  12(b)(6)  of  the  Federal  Rules 
of  Civil  Procedure.  The  comment  also 
suggests  that  the  Commission  should 
issue  a  written  decision  when  it  votes 
not  to  institute  an  investigation  for 
failure  to  state  a  claim  and  that  this 
decision  should  be  a  final  decision 
which  has  precedential  value  and  is 
appealable  under  section  337(c).  The 
firm  also  contends  that  any 
discretionary  institution  policy  must  be 
codified  to  avoid  denial  of  due  process, 
uncertainty  in  the  law,  and  possible 
reversal  in  the  courts. 

The  Commission's  proposed 
amendment  to  its  rule  on  institution  of 
investigations  is  intended  to  clarify  the 
current  practice  of  basing  its  institution 
decision  on  more  than  simply  filing  the 
proper  papers  and  reciting  the  elements 
of  a  violation  of  section  337.  Included 
among  the  reasons  why  the  Commission 
may  determine  not  to  institute  an 
investigation  is  failure  to  state  a  cause 
of  action  cognizable  under  section  337. 

The  Commission  does  not  believe  that 
any  benefit  would  accrue  from  adopting 
a  rule  similar  to  rule  12(b)(6)  of  the 
Federal  Rules  of  Civil  ftocedure.  The 


Commission  has  exercised  its  discretion 
in  the  area  of  institution  with 
considerable  restraint.  The  decision  on 
institution  of  a  particular  investigation  is 
frequently  limited  to  the  facts  peculiar  to 
that  case  and  thus  the  action  is  of 
limited  precedential  value.  Moreover, 
complainant  is  notified  by  letter  of  the 
reasons  for  the  Commission's  decision 
not  to  institute  an  investigation  and  may 
file  an  amended  complaint. 

The  same  firm  suggests  that  the  time 
for  deciding  whether  to  institute  an 
investigation  after  receipt  of  a  complaint 
should  be  extended  to  60  days.  The 
present  time  of  30  days  is  allegedly 
insufficient  time  for  foreign  respondents 
to  "react"  to  a  complaint  and  results  in 
denial  of  those  respondents'  due  process 
rights.  It  is  said  that  lack  of  sufficient 
time  to  participate  in  the  pre-institution 
phase  of  the  investigation  may  have  led 
the  Commission  to  institute 
unwarranted  investigations.  The 
comment  contends  that  little  prejudice 
would  accrue  to  complainants  by  the 
addition  of  30  days  to  the  present  pre- 
institution  period.  The  comment  also 
argues  that  cases  where  time  is  of  the 
essence  could  be  adequately  addressed 
by  the  temporary  relief  rules. 

This  comment  misperceives  the 
purpose  underlying  the  pre-institution 
investigation  and  ignores  the  purpose  of 
the  stringent  time  limits  in  a  section  337 
investigation.  The  pre-institution 
investigation  is  for  the  purpose  of 
determining  if  the  complaint  states  a 
cause  of  action  that  is  cognizable  under 
section  337  and  if  there  is  a  likelihood 
that  information  may  be  developed 
during  an  investigation  that  could 
support  a  claim  of  a  violation  of  section 
337.  This  is  not  an  adversarial 
factfinding  process.  Such  a  process  is 
conducted  before  the  administrative  law 
judges  (ALJs),  where  appropriate 
mechanisms  for  discovery  and  other 
procedural  rights  exist.  In  addition,  a 
major  purpose  of  section  337 
investigations  is  to  accord  expeditious 
relief  where  warranted.  Extension  of  the 
pre-institution  phase  of  an  investigation 
would  be  contrary  to  this  purpose. 
Finally,  the  Commission  disagrees  with 
the  assertion  that  the  temporary  relief 
rules  could  address  situations  where 
time  is  critical.  The  time  constraints 
applicable  to  motions  for  temporary 
relief  already  place  substantial  burdens 
on  the  parties  and  the  time  in  such  cases 
is  better  spent  in  actual  investigation 
under  formal  procedures  rather  than  in 
an  informal  investigation. 

Section  210.20    The  complaint. 

The  Commission  received  several 
comments  on  the  proposed  changes  to 
this  rule.  One  firm  commented  that  the 


proposed  changes  appear  to  be 
advantageous  if  interpreted  to  mean  that 
the  list  of  various  injury  indicia  are 
exemplary  and  that  complainant  is  not 
required  to  submit  information  on  all  of 
these  indicia  if  such  information  is  not 
relevant  to  complainant's  theory  of 
injury.  The  comment  suggests  that  the 
Commission  clarify  the  intended  effect 
of  this  rule  in  the  explanatory  notes. 

The  Commission's  proposed 
amendment  of  this  rule  was  intended  to 
force  complainant  to  clarify  its 
allegations  concerning  injury  and  to 
facilitate  evaluation  of  those  allegations. 
The  list  of  injury  indicia  set  forth  in 
S  210.20(a)(8)  is  exemplary  in  that  the 
indicia  are  relevant  to  traditional  injury 
theories  under  section  337. 

The  Commission  has  decided  sua 
sponte  to  require  that  complainants 
provide  the  Tariff  Schedules  «f  the 
United  States  (TSUS)  item  number  of 
the  imported  products  in  the  complaint. 
This  change  is  found  in  S  210.20(a)(3).  It 
has  also  decided  to  amend 
S  210.20(a)(9)(iv)  to  specify  that 
complaints  must  disclose  rejected 
foreign  patent  applications  in  the 
complaint. 

The  Commission  believes  that 
knowledge  of  the  TSUS  itern  number  of 
the  imported  products  will  facilitate 
evaluation  of  the  extent  of  importation 
of  the  involved  article  and  will  be  useful 
to  the  U.S.  Customs  Service  in  the  event 
an  exclusion  order  is  issued.  The 
Commission  also  believes  that  explicitly 
including  rejected  foreign  patent 
applications  under  §  210.20(a)(9)(iv)  will 
facilitate  discovery  on  patent  issues. 
The  Commission  has  accordingly 
amended  the  appropriate  subsections  of 
this  rule. 

Another  firm  suggested  that  the 
Commission  limit  the  requirement  in 
rule  §  210.20(c)  that  three  copies  of  each 
license  agreement  and  four  copies  of 
each  cited  technical  reference  be  filed 
with  the  complaint  to  instances  when 
copies  of  such  documents  are  not 
attached  as  exhibits  to  the  complaint. 
Problems  have  not  arisen  in  the  past 
over  the  interpretation  of  this 
requirement.  'The  requirement  of  three 
(or  four)  copies  means  total  copies 
rather  than  three  (or  four)  copies  of  the 
required  documents  with  each  copy  of 
the  complaint. 

Section  210.21     The  response.  . 

One  firm  commented  that  the  ' 

proposed  amendment  to  this  rule 
requiring  respondents  to  plead 
affirmative  defenses  with  specificity  in 
the  response  to  the  complaint  places  too 
great  a  burden  on  foreign  respondents. 
The  evidence  supporting  affirmative 
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defenses  such  as  patent  invalidity  and 
patent  misuse  is  developed  during  the 
course  of  an  investigation.  This  firm 
asserts  that  the  response  time  allows 
such  issues  to  be  noticed  in  the  response 
and  nothing  more. 

The  Commission  recognizes  that  some 
of  the  specific  evidence  supporting 
affirmative  defenses  such  as  patent 
misuse  must  be  developed  during  the 
course  of  an  investigation.  Respondents, 
however,  are  expected  to  engage  in  a 
preliminary  evaluation  of  the  viability  of 
such  defenses  prior  to  filing  their 
response.  More  than  mere  notice 
pleading  is  required  in  a  response.  There 
must  be  some  reason  given  in  support  of 
the  assertion  that  a  particular  defense  is 
viable.  In  order  to  clarify  the 
Commission's  position  on  this 
requirement,  the  Commission  has 
amended  the  rule  in  question  to  state 
that  affirmative  defenses  shall  be  pled 
with  as  much  specificity  as  possible. 

The  EC's  comment  on  this  rule 
suggested  that  the  20-day  time  limit  for 
responses  to  the  notice  of  investigation 
places  too  great  a  burden  on 
respondents.  The  comment  contends 
that  either  the  20-day  time  limit  for  a 
response  to  the  complaint  should  be 
extended  by  regulation  and  not  left  to 
the  discretion  of  the  AL]  or  the 
requirements  pertaining  to  the  nature  of 
the  response  should  be  changed. 

The  Commission  disagrees  with  the 
EC's  assertion  that  the  response  period 
is  inadequate  to  allow  respondents  to 
fulfill  the  Commission's  requirements. 
Foreign  respondents  receive  10  days 
additional  mailing  time  in  filing  their 
responses.  In  addition,  the  Commission 
notes  the  ALJs'  liberal  policy  in  granting 
requests  for  extensions  of  time  in  which 
to  file  responses  if  good  cause  is  shown 
for  such  an  extension.  The  Commission 
believes  that  procedural  matters  such  as 
granting  extension  of  times  for  filings 
should  be  left  to  the  discretion  of  the 
ALJ  because  of  the  need  for  flexibility  in 
these  matters.  Moreover,  the  ALJ  is 
better  able  to  evaluate  the  specific 
needs  of  a  given  situation. 

Section  210.24    Motions. 

The  EC  suggested  that  the 
Commission's  rules  conform  the  time 
limit  for  response  to  a  motion  for 
temporary  relief  to  that  for  a  response  to 
the  complaint.  The  Commission  notes 
that  the  time  period  for  responding  to 
the  complaint  is  identical  to  that  for 
responding  to  a  temporary  relief  motion 
accompanying  the  complaint.  For  a 
temporary  relief  motion  filed  after 
institution  of  the  investigation,  the 
response  period  is  10  days.  In  that 
situation,  the  shorter  response  period  is 
adequate  because  the  respondent 


already  has  notice  of  the  investigation 
and  may  already  have  responded  to  the 
complaint  and  notice  of  investigation. 
Moreover,  temporary  relief  motions 
require  expedited  procedures  throughout 
the  proceeding. 

Section  210.25    Default. 

The  Commission  received  several 
comments  on  its  proposed  rule  on 
default.  One  firm  suggested  that  in 
default  cases  where  complainant  would 
be  satisfied  with  issuance  of  a  cease 
and  desist  order  or  a  limited  exclusion 
order,  the  Commission  should  issue  such 
orders  without  a  full  adjudicative 
hearing.  This  would  allegedly  save 
complainant  and  the  Commission's  staff 
considerable  time  and  expense. 

The  Commission  believes  that  is  in 
the  public  interest  to  require 
complainants  to  establish  a  prima  facie 
of  violation  of  section  337  in  default 
cases  even  when  a  general  exclusion 
order  is  not  sought.  Such  a  requirement 
provides  a  sounder  basis  for  any 
Commission  remedial  action  in  the  form 
of  an  exclusion  order  or  cease  and 
desist  order. 

One  firm  commented  that  the 
Commission  should  expressly  include  in 
S  210.25  on  default  authority  by  the  ALJ 
to  remove  the  requirement  that 
defaulting  respondents  be  served  with 
discovery  materials. 

The  Commission  believes  that  the 
provision  in  §  210.25(a)  that  failure  to 
take  specified  actions  may  be  deemed  to 
result  in  a  waiver  of  the  right  to  be 
served  with  documents  in  an 
investigation  and  the  concomitant 
provision  in  §  210.25(b)  authorizing  the 
ALJ  to  take  appropriate  action  under 
paragraph  (a)  upon  a  finding  of  default 
provides  authority  for  the  suggested 
action.  The  suggested  amendment  is 
therefore  unnecessary. 

Section  210.30    General  provisions 
governing  discovery. 

The  Commission  received  several 
suggestion  from  a  firm  regarding 
additional  changes  to  the  general 
discovery  rule.  The  firm  suggested  that 
the  Commission  add  the  language  "or 
other  property"  to  §  210.30(a)  which  lists 
permissible  discovery  methods.  This 
addition  would  conform  the  rule  to  the 
language  contained  in  §210.33  and 
clarify  the  full  scope  of  the  rule. 

The  Commission  agrees  that  this 
change  will  clarify  the  rule  and  avoid 
possible  confusion.  Section  210.30  has 
been  amended  accordingly. 

The  same  firm  also  contends  that  rule 
S  210.30(c)  is  not  sufficiently  specific 
because  it  does  not  include  a 
quantitative  limitation  on  discovery.  The 
comment  suggests  a  limitation  of  15 


interrogatories,  including  subparts,  and 
20  depositions.  The  number  of 
interrogatories  and  depositions  could  be 
increased  upon  leave  of  the  ALJ  for  good 
cause  shown. 

The  EC  also  raised  the  issue  of  abuse 
of  discovery  and  suggests  that  the 
Commission  should  provide  the  ALJ 
with  additional  guidelines  on  limits  for 
discovery  and  the  use  of  penalties  for 
failure  to  cooperate  in  discovery. 

The  Commission  considered  and 
rejected  a  formal  quantitative  limitation 
on  interrogatories  and  depositions.  The 
ALJs,  in  practice,  often  place  limits  upon 
the  number  of  interrogatories  and 
depositions  that  may  be  used  by  the 
parties.  A  formal  limit  would  likely 
result  in  frequent  motions  for  leave  to 
take  additional  discovery.  The  matter  is 
best  left  to  the  discretion  of  the  ALJs. 

Proposals  for  amending  the  rules  to 
allow  the  ALJ  to  award  attorney's  fees 
for  abuse  of  discovery  are  beyond  the 
scope  of  the  present  rulemaking.  Such 
proposals  will  be  addressed  in  a  notice 
of  proposed  rulemaking  which  the 
Commission  expects  to  issue  in  the  near 
future. 

Section  210.31    Depositions. 

One  firm  suggested  that  the 
Commission  allow  use  of  a  deposition  of 
a  third  party  other  than  an  expert 
witness,  if  the  deponent  is  located  more 
than  100  miles  from  the  place  of  the 
hearing. 

The  Commission  believes  that  the 
value  of  having  live  testimony  before  the 
fact  finder  outweighs  the  burden  of 
traveling  more  than  100  miles. 

Section  210.37    Protective  orders. 

The  ITC  Trial  Lawyers  Association 
suggested  a  detailed  procedure  for 
hearing  complaints  regarding  violations 
of  protective  orders,  and  codification  of 
the  requirement  that  the  party 
responsible  for  disclosure  notify  the 
supplier  of  the  information  of  the 
disclosure.  Both  the  association  and  one 
law  firm  provided  the  Commission  with 
a  suggested  procedure  for  determining 
whether  sanctions  for  protective  order 
violations  are  appropriate  and  for 
determining  which  available  sanction 
should  be  applied. 

The  comments  suggested  that  the 
Commission  add  a  new  subsection  to 
S  210.37  on  "penalty  procedures."  This 
subsection  would  provide  for  a  hearing 
under  the  Administrative  Procedure  Act 
including  the  right  to  present  argument 
and  evidence.  "The  firm  states  that  the 
purpose  of  the  rule  would  be  to  provide 
procedural  safeguards  and  limit  the 
Commission's  discretion  in  applying  a 
penalty.  The  suggested  procedure 
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pcovidea  for  an  evidentiaiy  hearing 
before  an  ALf  witii  certificatian  of  a 
reconunended  Bnding  to  the 
Commission.  The  Commission  would  be 
required  to  formally  consider  all 
mitigating  circumstances  and  steps 
taken  to  remedy  the  violation.  In 
addition,  the  suggested  rule  provides 
that  the  sanction  must  be  consistent 
with  the  gravity  of  the  violation. 

The  firm  suggests  that  the 
Conunission's  rule  needs  two 
qualifications  to  prevent  harassment  of 
attorneys  for  technical  reasons  and  to 
insure  adequate  due  process  in  the 
consideration  of  sanctions.  The  firm 
suggests  that  the  amended  rule  clearly 
state  that  the  sanctions  in  the  rule  are 
for  intentional  and  substantial  breaches 
of  the  protective  order.  The  firm  asserts 
that  mandatory  sanctions  may  be 
inappropriate  where,  for  example,  a 
person  fails  to  mark  a  motion 
confidential,  but  does  mark  the  ^ecific 
information  confidential  and  has  not 
distributed  the  motion  to  the  public.  The 
comment  suggests  that  the  Commission 
insert  the  words  "^tentionaliy  and 
Mbstantially"  into  the  rule. 

The  Commission  agrees  that  some 
procedure  is  necessary  for  determining 
the  necessity  of  sanctions  for  violations 
of  protective  orders.  However,  in  prior 
investigations,  there  have  been  few 
instances  of  such  violatiODS.  The 
extensive  proceedings  and  the  formal 
limits  on  the  ALJ's  and  the 
Commission's  discretion  suggested  in 
the  comments  are  unduly  restrictive. 
The  procedure  anticipates  problems  that 
have  not  arisen.  Accordingly,  the 
Commission  has  amended  i  210.37  by 
adding  a  provision  that  upon  receipt  of  a 
motion  requesting  sanctions  for 
violation  of  a  protective  order  or  upon 
his  motion,  the  AL]  shall  determine 
whether  a  sanction  is  necessary  and  if 
so  shall  determine  the  appropriate 
sanction  and  issue  an  initial 
determination  under  S  210.53(c)  of  these 
rules.  An  initial  determination  will  also 
be  issued  under  $  21(X53(c)  if  the  AL} 
determines  that  no  sanction  is 
necessary. 

The  Commission  agrees  that 
specifically  providing  for  notification  to 
the  submitter  of  business  confidential 
information  of  a  violation  of  a  pwotective 
order  from  the  party  that  has  revealed 
the  information  would  codify  current 
practice  and  would  clarify  the  rule. 
Section  210.37  has  been  amended 
accordingly. 

Section  21(151     Termination  of 
investigation. 

One  firm  disagreed  writh  the 
Commission's  amendment  which 
requires  a  statement  in  place  of  an 
affidavit  stating  that  there  are  no  other 


a^eements  ci»ccming  the  subiect 
matter  of  the  investigation.  The  firm 
believes  that  the  affidavit  has  more 
moral  suasion  than  a  statement  and  the 
inconvenience  associated  with  obtaining 
an  affidavit  is  more  than  offset  by  public 
policy  considerations. 

The  Commission  believes  that  a 
statement  that  there  are  no  other 
agreements  concerning  the  subject 
matter  of  the  investigation  is  sufficient 
to  protect  the  public  interest.  Moreover, 
the  burden  of  obtaining  an  affidavit  in 
many  instances  outweighs  any 
additional  moral  suasion  possibly 
resulting  from  such  a  requirement. 

Section  po.54    Petition  for  review. 

One  firm  suggests  that  the 
Commission  amend  the  rules  to  allow 
the  prevailing  party  to  file  a  petition  for 
review  on  the  issues  on  which  it  did  not 
prevail  in  its  reply  to  the  losing  party's 
petition. 

The  Commission  has  rejected  this 
suggestion  because  it  would  require  the 
Commission  to  extend  the  period  for 
determining  whether  to  review  an  initial 
determination  to  allow  a  response  to  the 
reply.  Each  party  presumably  knows 
those  issues  on  which  it  disagrees  with 
the  initial  determination  and  can  request 
review  on  that  basis.  Filing  a  conditional 
petition  for  review  is  preferred  to 
extending  the  time  for  Commission 
action  on  the  petitions.  Such  an 
extension  could  potentially  deprive  the 
Commission  of  adequate  time  to  review 
the  initial  determination. 

One  firm  made  repeated  suggestions 
that  the  Commission  adopt  rules  and 
language  similar  to  that  in  the  Federal 
Rules  of  Civil  Procedure.  The 
Commission  has  decided  against  making 
such  changes  because  the  proposed 
rules  closely  reflect  practice  before  the 
Commission  and  maintain  fiexibility  in 
the  Commission's  rule  making  process. 
Adoption  of  the  Federal  Rules  could 
lessen  that  flexibility. 

Finally,  the  ITC  Trial  Lawyers 
Association  suggested  that  the 
Commission  should  appoint  a  standing 
advisory  committee  such  as  exists  for 
the  Federal  Rules  of  Civil  Procedure 
which  would  continuously  review  the 
rules.  The  Commissions  current 
rulemaking  procedure  provides  for 
public  comment  and  the  Commission 
and  the  AL)8  are  receptive  to  receiving 
suggested  changes  in  Commission 
procedures.  Changes  in  the  rulemaking 
procedure  are  beyond  the  scope  of  the 
current  amendments. 

List  of  Subjects  in  19  CFR  Part  210 

Administrative  practice  and 
procedure.  Business  and  industry. 
Customs  duties  and  inspection.  Imports. 
Investigations. 


19  CFR  Part  210  is  revised  to  read  as 
followr. 

Subchapter  C—1nvM«tga«lens  of  Unfah- 
Practic—  tn  Import  Trado 

PART  210— ADJUDICATIVE 
PROCEDURES 

210.1  Applicability  of  part 

210.2  General  policy. 

Suisaart  A^^OwiarM  ProvwloffMi 

210.4  Definitions. 

210.5  Written  sobmissiona. 

210.6  Confidential  business  information 
defined  and  identified. 

2ia7    Computation  of  time,  additional 

hearings,  postponements,  continuances, 
and  extenaions  of  time. 

210.8    Service  of  process  and  other 
documents. 

Subpart  B—Cowmaocament  of  ~ 

ProcaadkiQS 

210.10  Commencement  of  proceedings. 

210.11  Action  of  Commission  upon  receipt 
of  complaint. 

210.12  Institution  of  investigation. 

210.13  Service  of  complaint  and  noUce  of 
investigation. 

Sut)part  C— Pleadings  and  Motions 

210.20  The  complaint. 

210.21  The  response. 

210.22  Amendments  to  pleadings  and  notice 
of  investigation. 

210.23  Supplemental  submissions. 

210.24  Motions. 

210.25  Default. 
210.28    Intervention. 

Subpart  D— Discovary  and  Compulsory 


2ia30    General  provisions  governing 
discovery. 

210.31  Depositions. 

210.32  Interrogatories. 

210.33  Request  for  production  of  documents 
and  things  and  entry  upon  land. 

210.34  Request  for  admission. 

210.35  Sul>poenas. 

2ia38    Failure  to  make  discovery;  sanctions. 
210.37     Protective  orders. 

Sut>part  E— Prshaaring  Confaraneas  and 
Hearings 

210.40  Prehearing  conferences. 

210.41  General  provisions  for  hearings. 

210.42  Evidence. 

210.43  Record. 

210.44  In  camera  treatment  of  confidential 
information. 

Sulipart  F— Datarminattons  and  Actions 
Taken 

210.50  Summary  determinations. 

210.51  Termination  of  investigation. 

210.52  Proposed  findings  and  conclusions. 

210.53  Initial  determination. 

210.54  Petition  for  review. 

210.55  Conunission  review  on  its  own 
motion. 

210.56  Review  by  Commission. 
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Sec. 

210.57  Implementation  of  Commission 
action. 

210.58  Commission  action,  public  interest 
factor,  and  bonding. 

210.59  Period  for  concluding  Commfssion 
investigation. 

Sul>part  Q— Appeals 

210.60  Petition  for  reconsideration. 

210.61  Disposition  of  petition  for 
reconsideration. 

210.70  Interlouutory  appeals. 

210.71  Appeals  of  final  determination  to  the 
United  States  Court  of  Appeals  fur  the 
Federal  Circuit. 

Authority:  Sees.  333  and  335  of  the  Tariff 
Act  of  1930,  46  Stat.  699;  19  U.S.C.  1333  and  72 
Stat.  680;  19  U.S.C.  1335. 

§  210.1    Applicability  o(  part 

The  rules  in  this  part  govern 
procedure  relating  to  proceedings  under 
section  337  of  the  Tariff  Act  of  1930  (88 
Stat.  2053;  19  U.S.C.  1337).  and  Pub.  L. 
710.  July  2, 1940  (54  Stat.  724, 19  U.S.C. 
1337a).  These  rules  are  authorized  by 
sections  333  and  335  of  the  Tariff  Act  of 
1930  (46  Stat.  699;  19  U.S.C.  1333  and  72 
Stat.  680;  19  U.S.C.  1335). 

§  210.2    General  policy. 

It  is  the  policy  of  the  Commission  that, 
to  the  extent  practicable  and  consistent 
with  requirements  of  law.  such 
proceedings  shall  be  conducted 
expeditiously.  In  the  conduct  of  such 
proceedings,  the  administrative  law 
judge  and  counsel  or  other 
representative  for  each  party  shall  make 
every  effort  at  each  stage  of  the 
proceedings  to  avoid  delay. 

Subpart  A— General  Provisions 

{210.4    Definitions. 

As  used  in  this  part — 

(a)  "Complainant"  means  a  person 
who  has  filed  a  complaint  with  the 
Commission  under  this  part; 

(b)  "P^rty"  means  each  complainant 
and  respondent  in  the  investigation,  the 
Commission  investigative  attorney,  and 
each  person  permitted  to  intervene 
pursuant  to  S  210.26; 

(c)  "Commission  investigative 
attorney"  means,  for  purposes  of  a 
particular  proceeding  under  section  337 
of  the  Tariff  Act.  the  attomey(s) 
designated  to  engage  in  investigatory 
activities  with  respect  to  the  proceeding, 
in  his  (or  their)  capacity  as  investigator 
in  the  proceeding; 

(d)  "Administrative  law  judge"  means 
the  person  appointed  under  section  3105 
of  title  5  of  the  United  States  Code 
presiding  over  the  taking  of  evidence  in 
an  investigation  under  this  part; 

(e)  "Respondent"  means  any  person 
named  in  a  notice  of  investigation 
issued  under  this  part  as  allegedly 
violating  section  337  of  the  Tariff  Act. 


§  210.S    Written  submissions. 

(a)  Caption;  names  of  parties:  Every  ' 
submission  shall  contain  a  caption      ji  ^ 
setting  forth  the  name  of  the  '' 
Commission,  the  title  of  the 
investigation,  the  docket  number  or 
investigation  number  assigned  to  the 
proceeding,  if  any.  and.  in  the  case  of  a 
complaint  and  response,  the  names  of 

all  or  the  primary  parties  to  the 
proceeding. 

(b)  Submissions  shall  be  filed  in 
accordance  with  paragraph  (c)  of  this     ^ 
section  and  S  201.8  of  this  chapter.       ,. 
paragraphs  (a),  (b),  (c),  and  (e). 

(c)  Number  of  copies.  Except  as 
otherwise  provided  for  in  this  part  or  by 
the  Commission,  the  original  and 
fourteen  (14)  true  copies  of  each 
submission  shall  be  filed  with  the 
Commission.  While  an  investigation  is 
before  the  presiding  administrative  la; 
judge,  the  original  and  six  (6)  true  copi1 
of  each  submission  shall  be  filed  with 
the  Commission  Secretary. 

(d)  Service  of  submissions.  Except  as 
otherwise  provided  for  in  this  part,  or  by 
the  Commission  or  the  administrative 
law  judge,  each  submission  filed  by  a 
party  with  the  Commission  shall  be 
served  on  all  other  parties  and  in  a 
manner  provided  for  in  §  201.16  of  this 
chapter. 

§  210.6    Confidential  business  information 
defined  and  identified. 

Confidential  business  information 
shall  be  defined  in  accordance  with 
§  201.6(a)  of  this  chapter  and  shall  be 
identified  and  submitted  in  accordance 
with  §  201.6(c)  of  this  chapter. 

§  210.7  Computation  of  tinte,  additional 
hearings,  postponements,  continuances, 
and  extensions  of  time. 

Unless  otherwise  ordered  by  the 
Commission  or  the  administrative  law 
judge,  the  computation  of  time,  the 
granting  of  additional  hearings, 
postponements,  continuances,  and 
extensions  of  time  shall  be  in 
accordance  with  §  201.14  of  this  chapter. 

§  210.8    Service  of  process  and  other 
documents. 

Unless  otherwise  ordered  by  the 
Commission  or  the  administrative  law 
judge,  the  service  of  process  and  other 
documents  shall  be  in  accordance  with 
§  201.16  of  this  chapter. 

Subpart  B— Commencement  of 
Proceedings 

§  210.10    Commencement  of  proceedings. 

(a)  Upon  receipt  of  complaint.  A 
proceeding  is  commenced  by  filing  with 
the  Secretary  to  the  Commission  the 
original  and  fourteen  (14)  true  copies  of 
a  complaint,  plus  one  copy  for  each 


person  named  in  the  complaint  as 
violating  section  337  of  the  Tariff  Act 
and  one  copy  for  the  government  of  each 
foreign  country  of  any  person  or  persons 
so  named. 

(b)  Upon  the  initiative  of  the 
Commission.  The  Commission  may  upon 
its  initiative  commence  proceedings 
based  upon  any  alleged  violation  of 
section  337  of  the  Tariff  Act. 

§  210.1 1    Action  of  Commission  upon 
receipt  of  complainL 

Upon  receipt  of  a  complaint  filed 
pursuant  to  S  201.8  of  this  chapter  and 
§§  210.5,  210.10.  and  210.20,  the 
Commission  shall  take  the  following 
actions: 

(a)  Examination  of  complaint.  The 
Commission  shall  examine  the 
complaint  for  sufficiency  and 
compliance  with  the  applicable  rules  of 
this  chapter. 

(b)  Informal  Investigatory  activity. 
The  Commission  shall  identify  sources 
of  relevant  information,  assure  itself  of 
the  availability  thereof,  and,  if  deemed 
necessary,  prepare  subpoenas  therefor, 
and  give  attention  to  other  preliminary 
matters. 

§  2 1 0. 1 2    Institution  of  in vestigatioa 

Within  thirty  (30)  days  after  receipt  of 
a  complaint  or,  in  exceptional 
circumstances,  as  soon  after  such  period 
as  possible,  the  Commission  shall 
determine  whether  the  complaint  is 
properly  filed  and,  if  so,  shall  vote  on 
whether  to  institute  an  investigation. 
The  complaint  may  be  withdrawn  as  a 
matter  of  right  before  the  Commission 
votes  to  institute  an  investigation.  The 
investigation  shall  be  instituted  by 
notice  published  in  the  Federal  Register. 
Such  notice  will  define  the  scope  of  the 
investigation.  If  the  Commission 
determines  not  to  institute  an 
investigation,  the  complaint  shall  be 
dismissed  and  the  Commission  shall 
notify  the  complainant  in  writing  of  its 
actioawith  the  reason(s)  therefor. 

§210.13    Service  of  complaint  and  notice 
of  investigation. 

Each  respondent,  including  later 
named  respondents,  shall  be  served  by 
the  Commission  with  a  copy  of  the 
complaint  and  any  accompanying 
motion  for  temporary  relief,  and  notice 
instituting  the  investigation  upon 
institution  of  the  investigation  or  as 
soon  as  possible  after  such  respondents 
are  named.  The  Department  of  Health 
and  Human  Services,  the  Department  of 
justice,  the.Federal  Trade  Commission, 
and  such  other  departments  and 
agencies  as  the  Commission  considers 
appropriate,  shall  also  be  served  with  a 
copy  of  the  complaint  and  any 
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accompanying  motion  for  temporary 
relief,  and  notice  instituting  the 
investigation  upon  institution  of  the 
investigation.  The  government  of  each 
foreign  country  represented  by  a 
respondent  shall  also  be  served  with  a 
copy  of  the  complaint  and  any 
accompanying  motion  for  temporary 
relieC  and  notice  instituting  the 
investigation  upon  institution  of  the 
investigation.  Service  shall  be  effected 
upon  institution  of  the  investigation  or 
as  soon  as  possible  after  respondents 
are  named. 

Subpart  C— Pleadings  and  Motions 
§210L20    Th*  complaint 

(a)  Contents  of  complaint.  In  addition 
to  conforming  with  the  requirements  of 
i  201.8  of  this  chapter  and  §)  210.5(a), 
210.5(b),  and  210.5(c),  the  complaint 
shall— 

(1)  Be  under  oath  and  signed  by  the 
complainant  or  his  duly  authorized 
officer,  attorney,  or  agent,  with  the 
name,  address,  and  phone  number  of  the 
complainant  and  any  such  officer, 
attorney,  or  agent  given  on  the  first  page 
of  tfie  complaint; 

(2)  Include  a  statement  of  the  facts 
constituting  the  alleged  unfair  methods 
of  competition  and  unfair  acts: 

(3)  Describe  specific  instances  of 
alleged  unlawful  importations  or  sales, 
including  the  Tariff  Schedules  of  the 
United  States  item  number  of  the 
articles  allegedly  imported; 

(4)  State,  the  name,  address,  and 
nature  of  the  business  (when  such 
nature  is  known)  of  each  person  alleged 
to  be  violating  section  337  of  the  Tariff 
Act; 

(5)  Include  a  statement  as  to  whether 
or  not  the  alleged  unfair  methods  of 
competition  and  unfair  acts,  or  the 
subject  matter  thereof,  are  or  have  been 
the  subject  of  any  court  or  agency 
litigation,  and.  if  so.  include  a  brief 
summary  of  such  litigation: 

(6)  Include  a  description  of  the 
domestic  industry  affected,  including  the 
relevant  operations  of  any  licensees, 
when  an  element  of  the  complaint  is  the 
effect  or  tendency  to  destroy  or 
substantially  injure,  or  to  prevent  the 
establishment  of,  such  a  domestic 
industry,  and  a  description  of  the  trade 
and  commerce  affected  when  an 
element  of  the  complaint  is  the  effect  or 
tendency  to  restrain  or  monopolize  such 
trade  and  commere; 

(7)  Include  a  description  of  the 
complainant's  business  and  his  interests 
in  the  trade  and  commerce  or  domestic 
industry  affected,  and  for  an  intellectual 
property-based  complaint,  include  a 
showing  that  at  least  one  complainant  is 


the  owner  or  exclusive  licensee  of  the 
subject  property; 

(8)  State  a  specific  theory  underlying 
the  general  allegation(s]  regarding  an 
effect  or  tendency  to  destroy  or 
substantially  injure  a  domestic  industry, 
to  prevent  the  establishment  of  a 
domestic  industry,  or  to  have  the  effect 
or  tendency  to  restrain  or  monopolize 
trade  and  commerce  in  the  United 
States.  Include  a  statement  of  facts 
indicating  the  effect  or  tendency  to 
substantially  injure.  Such  a  statement 
would  normally  include  the  volume  and 
trend  of  production,  sales,  and 
inventories  of  the  involved  domestic 
article:  a  description  of  the  facilities  and 
number  and  type  of  workers  employed 
in  the  production  of  the  involved 
domestic  article;  profit-and-loss 
information  covering  overall  operations 
and  operations  concerning  the  involved 
domestic  article;  pricing  information 
with  respect  to  the  involved  domestic 
article;  when  available,  volume  and 
sales  of  imports;  and  other  data 
pertinent  to  the  subject  matter  of  the 
complaint  which  would  support  the 
allegation  that — 

(i)  The  effect  or  tendency  of  the 
importation  or  sales  in  question  is  to 
destroy  or  substantially  injure  an 
efficiently  and  economically  operated 
industry  in  the  United  States;  or 

(ii)  The  effect  or  tendency  of  the 
importations  or  sales  in  question  is  to 
prevent  the  establishment  of  an 
efficiently  and  economically  operated 
industry  in  the  United  States;  or 

(iii)  The  effect  or  tendency  of  the 
importations  or  sales  in  question  is  to 
restrain  or  monopolize  trade  and 
commerce  in  the  United  States; 

(9)  Include,  when  a  complaint  is  based 
upon  the  alleged  unauthorized 
importation  or  sale  of  an  article  covered 
by,  or  produced  under  a  process  covered 
by.  the  claims  of  a  valid  U.S.  letters 
patent — 

(i)  The  identification  of  each  U.S. 
letters  patent  and  a  certified  copy 
thereof  (a  legible  copy  of  each  such 
patent  will  suffice  for  each  required 
copy  of  the  complaint): 

(ii)  The  identification  of  the  o%vner8hip 
of  each  involved  U.S.  letters  patent  and 
a  certified  copy  of  each  assignment  of 
each  such  patent  (a  legible  copy  thereof 
will  suffice  for  each  required  copy  of  the 
complaint); 

(iii)  The  identification  of  each  licensee 
under  each  involved  U.S.  letters  patent: 

(iv)  When  known,  a  list  of  each 
foreign  patent  each  foreign  patent 
application  (not  already  issued  as  a 
patent),  and  each  foreign  patent 
application  that  has  been  denied 
corresponding  to  each  involved  U.S. 
letters  patent,  with  an  indication  of  the 
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prosecution  status  of  each  such  foreign 
patent  application: 

(v)  A  nontechnical  description  of  the 
invention  of  each  involved  U.S.  letters 
patent: 

(vi)  A  reference  to  the  specific  claims 
in  each  involved  U.S.  letters  patent 
which  allegedly  cover  the  article 
imported  or  sold  by  each  person  named 
as  violating  section  337  of  the  Tariff  Act, 
or  the  process  under  which  such  article 
was  produced; 

(vii)  A  showing  of  any  domestic 
production  of  the  involved  article  or  of    - 
any  domestic  utilization  of  the  involved 
process  allegedly  covered  by  the  above 
specific  claims  of  each  involved  U.S. 
letters  patent,  and  a  showing  that  each 
person  named  as  violating  section  337  of 
the  Tariff  Act  is  importing  and/or  selling 
the  article  covered  by.  or  produced 
under  the  involved  process  covered  by, 
the  above  specific  claims  of  each 
involved  U.S.  letters  patent.  The 
complainant  shall  make  such  showing 
by  appropriate  allegations,  and,  when^ 
practicable,  by  a  chart  which  applies  an 
exemplary  claim  of  each  involved  U.S. 
letters  patent  to  a  representative 
involved  domestic  article  or  process  and 
to  a  representative  involved  article  of 
each  person  named  as  violating  section 
337  of  the  Tariff  Act  or  to  the  process 
under  which  such  article  was  produced; 
and 

(viii)  Drawings,  photographs,  or  other 
visual  representations  of  both  the 
involved  domestic  article  or  process  and 
the  involved  article  of  each  person 
named  as  violating  section  337  of  the 
Tariff  Act.  or  of  the  process  utilized  in 
producing  such  article,  and,  when  a 
chart  is  furnished  under  paragraph 
(a){9)(vii)  of  this  section,  the  parts  of 
such  drawings,  photographs,  or  other 
visual  representations  should  be  labeled 
so  that  they  can  be  read  in  conjunction 
with  such  chart;  and 

(10)  Contain  a  request  for  relief 
sought.  When  the  complaint  contains  a 
request  for  temporary  relief  pursuant  to 
19  U.S.C.  1337  (e)  or  (f),  a  separate 
motion  for  temporary  relief  shall 
accompany  the  complaint  in  accordance 
with  §  210.24(e). 

(b)  Submissions  ofartieles  as 
exhibits.  At  the  time  the  complaint  is 
filed,  when  practical  and  possible,  the 
involved  articles  shall  be  submitted  as 
exhibits— both  the  involved  domestic 
article  and  that  of  each  person  named  as 
violating  section  337  of  the  Tariff  Act. 

(c)  Additional  material  to  accompany 
each  patent-based  complaint.  There 
shall  accompany  the  submission  of  the 
original  of  each  complaint  based  upon 
the  alleged  unauthorized  importation  or 
sale  of  an  article  covered  by.  or 


U 


produced  under  a  process  covered  by, 
the  claims  of  »  valid  U.S.  letters  patent 
the  following: 

(1)  Three  (3)  copies  of  each  license 
agreement  arising  out  of  each  involved 
U.S.  letters  patent,  except  that,  to  the 
extent  that  a  standard  license  agreement 
is  used,  three  (3)  copies  of  the  standard 
license  agreement  and  a  list  of  the 
licensees  operating  under  such 
agreement  will  suffice; 

(2)  One  (1)  certified  copy  of  the  Patent 
and  Trademark  Office  file  wrapper  for 
each  involved  U.S.  letters  patent,  plus 
three  (3)  additional  copies  thereof;  and 

(3)  Four  (4)  copies  of  each  patent  and 
applicable  pages  of  each  technical 
reference  mentioned  in  the  file  wrapper 
of  each  involved  U.S.  letters  patent. 

(d)  Additional  material  to  accompany 
each  registered  trademark-based 
complaint  There  shall  accompany  the 
submission  of  the  original  of  each 
complaint  based  upon  the  alleged 
unauthorized  importation  or  sale  of  an 
article  covered  by  a  federally  registered 
trademark  one  (1)  certified  copy  of  the 
trademark  registration. 

(e)  Additional  material  to  accompany 
each  complaint  based  on  a  nonfederally 
registered  trademark.  There  shall 
accompany  the  submission  of  the 
original  of  each  complaint  based  upon 
the  alleged  unauthorized  importation  or 
sale  of  an  article  covered  by  a 
nonfederally  registered  trademark  the 
following: 

(1)  Information  concerning  prior 
attempts  to  register  the  alleged 
trademark. 

(2)  Information  on  the  status  of 
current  attempts  to  register  the  alleged 
trademark. 

(f)  Additional  material  to  accompany 
each  copyright-based  complaint.  There 
shall  accompany  the  submission  of  the 
original  of  each  complaint  based  upon 
the  alleged  unauthorized  importation  or 
sale  of  an  article  covered  by  a  copyright 
one  (1)  certified  copy  of  the  copyright 
registration. 

§210.21    The  respons*. 

(a)  Time  for  response.  Respondents 
shall  have  twenty  (20)  days  (unless 
otherwise  ordered  in  the  notice  of 
investigation  or  by  the  administrative 
law  judge)  from  the  date  of  service  of 
the  complaint  and  notice  of 
investigation  within  which  to  respond, 
in  writing,  to  the  complaint  and  the 
notice  of  investigation. 

(b)  Contents  of  the  response.  In 
addition  to  conforming  to  the 
requirements  of  (201.8  of  this  chapter 
and  $210.5,  each  response  shall  be 
under  oath  and  signed  by  respondent  or 
his  duly  authorized  officer,  attorney,  or 
agent,  with  the  name,  address,  and 


telephone  number  of  the  respondent  and 
any  such  officer,  attorney,  or  agent  given 
on  the  first  page  of  the  response.  Each 
respondent  shall  respond  to  each 
allegation  in  the  complaint  and  in  the 
notice  of  investigiation,  and  shall  set 
forth  a  concise  statement  of  the  facts 
constituting  each  ground  of  defense. 
There  shall  be  a  specific  admission, 
denial,  or  explanation  of  each  fact 
alleged  in  the  complaint  and  notice,  or  if 
the  respondent  is  without  knowledge  of 
any  such  fact,  a  statement  to  that  effect. 
Allegations  of  a  complaint  and  notice 
not  thus  answered  may  be  deemed  to 
have  been  admitted.  Each  response  shall 
include,  when  available,  statistical  data 
on  the  quantity  and  value  of  imports  of 
the  involved  article  in  addition  to  a 
statement  concerning  the  respondent's 
capacity  to  produce  the  subject  article 
and  the  relative  significance  of  the 
United  States  market  to  its  operations. 
Affirmative  defenses  shall  be  pleaded 
with  as  much  specificity  as  possible  in 
the  response.  When  the  alleged  unfair 
methods  of  competition  and  unfair  acts 
are  based  upon  the  claims  of  a  vaHd 
U.S.  letters  patent,  the  respondent  is 
encouraged  to  make  the  following 
showing,  when  appropriate: 

(1)  If  it  is  asserted  in  defense  that  the 
article  imported  or  sold  by  respondent  is 
not  covered  by,  or  produced  under  a 
process  covered  by,  the  claims  of  each 
involved  U.S.  letters  patent,  a  showing 
of  such  noncoverage  for  each  involved 
claim  in  each  U.S.  letters  patent  in 
question  shall  be  made,  which  showing 
may  be  made  by  appropriate  allegations 
and,  when  practicable,  by  a  chart  which 
applies  the  involved  claims  of  each  U.S. 
letters  patent  in  question  to  a 
representative  involved  imported  article 
of  respondent  or  to  the  process  under 
which  such  article  was  produced: 

(2)  Drawings,  photographs,  or  other 
visual  representations  of  the  Involved 
imported  article  of  respondent  or  the 
process  utilized  in  producing  such 
article,  and,  when  a  chart  is  furnished 
under  paragraph  (b)(1)  of  this  section, 
the  parts  of  such  drawings,  photographs, 
or  other  visual  representations  should 
be  labeled  so  that  they  can  be  read  in 
conjunction  with  such  chart:  and 

(3)  If  the  claims  of  any  involved  U.S. 
letters  patent  are  asserted  to  be  invalid 
or  unenforceable,  the  basis  for  such 
assertion,  including,  when  prior  art  is 
relied  on,  a  showing  of  how  the  prior  art 
renders  each  claim  invalid  or 
unenforceable,  and  a  copy  of  such  prior 
art. 

(c)  Submission  of  article  as  exhibib 
At  the  time  the  response  is  filed,  when 
practical  and  possible,  the  involved 
imported  article  shall  be  submitted  as 
an  exhibit 


§210.22    Amawdmaoto to  ptoadlny and 
notlcaed 


(a)  Amendment  of  complaint.  The 
complaint  may  be  amended  at  any  time 
prior  to  the  institution  of  the 
investigation,  and,  after  institution,  may 
be  amended  for  good  cause  shown  upon 
such  conditions  as  are  necessary  to 
avoid  prejudicing  the  public  interest  and 
the  rights  of  the  parties  to  the 
investigation  by  a  change  in  the  scope  of 
the  investigation  which  results  from 
such  amendment 

(b)  By  leave.  If  and  whenever 
disposition  of  the  issues  in  an 
investigation  on  the  merits  will  be 
facilitated,  the  administrative  law  judge, 
upon  such  conditions  as  are  necessary 
to  avoid  prejudicing  the  public  interest 
and  the  rights  of  the  parties  to  an 
investigation,  may  allow  appropriate 
amendments  to  pleadings:  Provided, 
however,  that  a  motion  for  amendment 
of  a  complaint  after  the  institution  of  an 
investigation  shall  be  made  to  the 
administrative  law  judge,  who  shall 
grant  the  motion  by  filing  with  the 
Commission  an  initial  determination,  or 
shall  deny  the  motion  by  issuing  an 
order  directing  denial;  the  motion  shall 
be  decided  according  to  the  standards  of 
paragraph  (a)  of  this  section.  A  motion 
for  amendment  of  a  notice  of 
investigation  shall  be  dealt  with  as 
provided  for  with  respect  to  motions  for 
amendment  of  a  complaint 

(c)  Conformance  to  evidence.  When 
issues  not  raised  by  the  pleadings  or 
notice  of  investigation,  but  reasonably 
within  the  scope  of  the  pleadings  and 
notice,  are  considered  during  the  taking 
of  evidence  by  express  or  implied 
consent  of  the  parties,  they  shall  be 
treated  in  all  respects  as  if  they  had 
been  raised  in  the  pleadings  and  notice. 
Such  amendments  of  the  pleadings  and 
notice  as  may  be  necessary  to  make 
them  conform  to  the  evidence  and  to 
raise  such  issues  shall  be  allowed  at'any 
time,  and  shall  be  effective  with  respect 
to  all  parties  who  have  expressly  or 
impliedly  or  consented. 

§  2 1 0.23    Supplomontal  sulHnlsatons. 

The  administrative  law  judge  may, 
upon  reasonable  notice  and  such  terms 
as  are  just,  permit  service  of  a 
supplemental  submission  setting  forth 
transactions,  occurrences,  or  events 
which  have  taken  place  since  the  date  of 
the  submissions  sought  to  be 
supplemented  and  which  are  relevent  to 
any  of  the  issues  involved. 

§210.24    Motions. 

(a)  Presentation  and  disposition.  (1] 
During  the  period  between  the 
institution  of  an  investigation  and  the 
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assignment  of  the  investigation  to  a 
presiding  administrative  law  judge,  all 
motions  shall  be  addressed  to  the  Chief 
Administrative  Law  Judge.  Ehmng  the 
time  an  investigation  is  before  an 
administrative  law  judge,  all  motions 
therein  shall  be  addressed  to  the 
administrative  law  judge. 

(2)  When  an  investigation  is  before 
the  Commission,  all  motions  shall  be 
addressed  to  the  Chairman  of  the 
Commission.  A  motion  to  amend  the 
complaint  and  notice  of  investigation  to 
name  an  additional  respondent  after 
institution  shall  be  served  on  the 
proposed  respondent.  All  written 
motions  shall  be  filed  with  the 
Commission  Secretary  and  served  upon 
each  party. 

(b)  Content  All  written  motions  shall 
state  the  particular  order,  ruling,  or 
action  desired  and  the  grounds  therefor. 

(c)  Responses  to  motions.  Within  ten 
(10)  days  after  service  of  any  written 
motions,  or  within  such  longer  or  shorter 
time  as  may  be  designated  by  the 
administrative  law  judge  or  the 
Commission,  a  nonmoving  party,  or  in 
the  instance  of  a  motion  to  amend  the 
complaint  or  notice  of  investigation  to 
name  an  additional  respondent  after 
institution  the  proposed  respondent, 
shall  respond  or  he  may  be  deemed  to 
have  consented  to  the  granting  of  the 
relief  asked  for  in  the  motion.  The 
moving  party  shall  have  no  right  to 
reply,  except  as  permitted  by  the 
administrative  law  judge  or  the 
Commission. 

(d)  Motions  for  extensions.  As  a 
matter  of  discretion,  the  administrative 
law  judge  or  the  Commission  may  waive 
the  requirements  of  this  section  as  to 
motions  for  extension  of  time,  and  may 
rule  upon  such  motions,  ex  parte. 

(e)  Motion  for  temporary  relief. 
Requests  for  temporary  relief  pursuant 
to  19  U.S.C.  1337  (e)  or  (f)  shall  be  made 
through  a  motion  under  S  210.24(e)  (1)  or 
(2)- 

(1)  Motion  accompanying  complaint. 
A  complaint  requesting  temporary  relief 
pursuant  to  5  210.20(a)(10)  shall  be 
accompanied  by  a  motion  which  sets 
forth  complainant's  request  for 
temporary  relief.  The  motion  shall 
contain  a  detailed  statement  of  specific 
facts  bearing  on: 

(i)  Complainant's  probability  of 
success  on  the  merits: 

(ii)  Immediate  and  substantial  harm  to 
the  domestic  industry  in  the  absence  of 
the  requested  temporary  relief; 

(iii)  Harm,  if  any,  to  the  proposed 
respondents  if  the  requested  temporary 
rehef  is  granted;  and 

(iv)  The  effect,  if  any,  that  the 
issuance  of  the  requested  temporary 
rehef  would  have  on  the  public  interest. 


The  motion  shall  contain  in  addition  a 
memorandum  of  points  and  authorities 
in  support  of  the  motion  and  affidavits 
executed  by  persons  with  knowledge  of 
the  facts  specified  in  the  motion.  A 
motion  for  temporary  relief 
accompanying  a  complaint  shall  be 
deemed  filed  on  the  date  that  the 
Commission  institutes  an  investigation 
and  shall  be  served  with  the  complaint 
and  notice  of  investigation  in 
accordance  with  §  210.13.  A  motion  for 
temporary  relief  accompanying  a 
complaint  shall  be  forwarded  to  the 
administrative  law  judge  for  decision  in 
the  form  of  an  initial  determination  to  be 
issued  pursuant  to  9  210.53(b).  A  motion 
for  temporary  relief  may  be  ruled  upon 
without  a  hearing  by  the  administrative 
law  judge  in  accordance  with  S  210.50 
and  denied  when  the  motion  is  not  in 
substantial  compliance  with  the 
requirements  of  this  section. 

(2)  Motions  filed  after  institution  of 
the  investigation.  A  motion  for 
temporary  relief  may  be  filed  after  the 
institution  of  an  investigation  by  the 
Commission.  Such  a  motion  shall 
contain  a  statement  of  specific  facts, 
memorandum  of  points  and  authorities, 
and  affidavits  as  required  in 

§  210.24(e)(1),  and  a  showing  that 
extraordinary  changed  circumstances 
exist  warranting  temporary  relief  and 
that  the  moving  party  was  not  and  with 
due  diligence  could  not  have  been 
aware  of  the  extraordinary  changed 
circumstances  at  the  time  the  complaint 
was  filed. 

(3)  Response  to  motion  for  temporary 
relief  Any  party  may  file  a  response  to 
a  motion  for  temporary  relief  Responses 
shall  be  filed  within  twenty  (20)  days 
after  the  service  of  a  motion 
accompanying  the  complaint  and  ten 
(10)  days  after  service  of  a  motion  filed 
after  the  institution  of  an  investigation, 
unless  otherwise  ordered  by  the 
adminstrative  law  judge.  The  response 
shall  contain: 

(i)  A  statement  which  sets  forth  with 
particularity  any  objection  to  the  motion 
for  temporary  relief; 

(ii)  A  statement  which  sets  forth  with 
specificity  facts  bearing  on: 

(A)  Complainant's  probability  of 
success  on  the  merits; 

(B)  Immediate  and  substantial  harm,  if 
any.  to  the  domestic  industry  in  the 
absence  of  the  requested  temporary 
relief; 

(C)  Harm,  if  any,  to  the  proposed 
respondents  if  the  requested  temporary 
relief  is  granted;  and 

(D)  The  effect,  if  any,  that  the 
issuance  of  the  requested  temporary 
relief  would  have  on  the  public  interest; 

(iii)  A  memorandum  of  points  and 
authorities  in  opposition  to  the  motion; 


(iv)  Affidavits,  where  possible, 
executed  by  persons  with  knowledge  of 
the  facts  specified  in  the  response. 

§210.25    Default 

(a)  Definition  of  default.  Failure  of  a 
respondent  to  take  actions  including  but 
not  limited  to  the  following:  File  a 
response  to  the  complaint  and  notice 
pursuant  to  S  210.21  within  the  time 
provided,  respond  to  a  motion  for 
summary  determination,  respond  to  a 
motion  which  materially  alters  the  scope 
of  the  notice  of  investigation,  or  appear 
at  a  hearing  before  the  administrative 
law  judge  on  the  issue  of  violation  of 
section  337.  may  be  deemed  to 
constitute  a  waiver  of  the  respondent's 
right  to  appear,  to  be  served  with 
documents,  and  to  contest  tne 
allegations  at  issue  in  the  investigation. 

(b)  Procedure  for  determining  default. 
If  a  respondent  has  failed  to  respond  or 
appear  as  enumerated  in  paragraph  (a) 
of  this  section,  the  administrative  law 
judge  upon  motion  or  his  own  initiative 
shall  order  such  respondent  to  show 
cause  why  it  should  not  be  found  in 
default.  If  the  respondent  fails  to  show 
cause  why  it  should  not  be  found  in 
default,  the  administrative  law  judge 
may  make  any  orders  appropriate  to 
paragraph  (a)  of  this  section. 

(c)  Relief  against  a  respondent  in 
default.  The  Commission  shall  issue 
relief  against  a  respondent  found  to  be 
in  default  if: 

(1)  The  record  developed  by  the 
administrative  law  judge  establishes  a 
prima  facie  case  of  violation  of  section 
337  or  reason  to  believe  there  is  a 
violation  of  section  337; 

(2)  A  remedy  exists  which  is 
appropriate  for  the  violation  found  to 
exist;  and 

(3)  The  public  interest  as  defined  in  19 
U.S.C.  1337  (e)  and  (f)  does  not  preclude 
such  relief 

In  their  consideration  of  whether  a 
prima  facie  case  has  been  presented,  the 
administrative  law  judge  and  the 
Commission  may  draw  appropriate 
adverse  inferences  as  provided  in 
§  210.36  against  a  respondent  in  default 
with  respect  to  those  issues  for  which 
complainant  has  made  a  good  faith  but 
unsuccessful  effort  to  obtain  evidence. 

§  210.26    Intervention. 

Any  person  desiring  to  intervene  in  -  n 
investigation  under  this  part  shall  make 
written  application  in  the  form  of  a 
motion  setting  forth  a  sufficient  basis 
therefor.  Such  application  shall  have 
attached  to  it  a  certificate  showing 
service  thereof  upon  each  party  to  the 
investigation  in  accordance  with  the 
provisions  of  S  201.16  of  this  chapter.  A 
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similar  certificate  shall  be  attached  to 
the  answer  filed  by  any  party  with 
respect  to  the  application  showing 
service  of  such  answer  upon  the 
applicant  and  all  other  parties.  The 
Commission,  or  the  administrative  law 
judge  by  initial  determination,  may 
permit  the  intervention  of  such  person  to 
such  extent  and  upon  such  terms  as  may 
be  deemed  proper  under  the 
circumstances. 

Subpart  D — Discovery  and 
Compulsory  Process 

§  210.30    General  provlalone  governing 
discovery. 

(a)  Discovery  methods.  The  parties  to 
an  investigation  may  obtain  discovery 
by  one  or  more  of  the  following 
methods:  Depositions  upon  oral 
examination  or  written  questions; 
interrogatories;  production  of  documents 
or  things  for  inspection  and  other 
purposes;  requests  for  admissions;  and 
entry  upon  land  or  other  property. 

(b)  Scope  of  discovery.  Unless 
otherwise  ordered  by  the  administrative 
law  judge,  a  party  may  obtain  discovery 
regarding  any  matter,  not  privileged, 
which  is  relevant  to  the  claim  or  defense 
of  any  other  party,  including  the 
existence,  description,  nature,  custody, 
condition  and  location  of  any  books, 
documents  or  other  tangible  things,  and 
the  identity  and  location  of  persons 
having  knowledge  of  any  discoverable 
matter.  It  is  not  ground  for  objection  that 
the  information  sought  will  be 
inadmissible  at  hearings  if  the 
information  sought  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
admissible  evidence. 

(c)  Limitations  on  discovery.  The 
administrative  law  judge  shall  place 
such  limits  upon  the  kind  or  amount  of 
discovery  to  be  had  or  the  period  of  time 
during  which  discovery  may  be  carried 
out  as  shall  be  consistent  with  the  time 
limitations  set  forth  in  §  210.53  relating 
to  initial  determinations  of  whether 
there  is  reason  to  believe  there  is,  or 
whether  there  is,  a  violation  of  section 
337  of  the  Tariff  Act. 

(d)  Supplementation  of  responses.  A 
party  who  has  responded  to  a  request 
for  discovery  with  a  response  that  was 
complete  when  made  is  under  naduty  to 
supplement  his  response  to  include 
information  thereafter  acquired,  except 
as  follows: 

(1)  A  party  is  under  a  duty  to 
seasonably  supplement  his  response 
with  respect  to  any  question  directly 
addressed  to — 

(i)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters;  and 


(ii)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  a  hearing,  the  subject  matter 
on  which  he  is  expected  to  testify,  and 
the  substance  of  his  testimony. 

(2)  A  party  is  under  a  duty  to 
seasonably  amend  a  prior  response  if  he 
obtains  information  upon  the  basis  of 
which — 

(i)  He  knows  that  the  response  was 
incorrect  when  made;  or 

(ii)  He  knows  that  the  response, 
though  correct  when  made,  is  no  longer 
true,  and  the  circumstances  are  such 
that  a  failure  to  amend  the  response  is 
in  substance  a  knowing  concealment. 

(3)  A  duty  to  supplement  responses 
may  be  imposed  by  order  of  the 
administrative  law  judge,  agreement  of 
the  parties,  or  at  any  time  prior  to  a 
hearing  through  new  requests  for 
supplementation  of  prior  responses. 

§  210.31    Depositions. 

(a)  When  depositions  may  be  taken. 
After  the  date  of  pubHcation  in  the 
Federal  Register  of  the  notice  instituting 
the  investigation,  any  party  may  take 
the  testimony  of  any  person,  including  a 
party,  by  deposition  upon  oral 
examination  or  written  questions.  Leave 
of  the  administrative  law  judge  must  be 
obtained  only  if  the  complainant  seeks 
to  take  a  deposition  prior  to  the 
expiration  of  twenty  (20)  days  after  the 
date  of  service  of  the  complaint  and 
notice  of  investigation. 

(b)  Persons  before  whom  depositions 
may  be  taken.  -Depositions  may  be  taken 
before  a  person  having  power  to 
administer  oaths  by  the  laws  of  the 
United  States  or  of  the  place  where  the 
examination  is  held. 

(c)  Notice  of  examination.  A  party 
desiring  to  take  the  deposition  of  a 
person  shall  give  notice  in  writing  to 
every  other  party  to  the  investigation  of 
not  less  than  ten  (10)  days  if  the 
deposition  is  to  be  taken  within  the 
United  States,  and  not  less  than  fifteen 
(15)  days  if  the  deposition  is  to  be  taken 
elsewhere.  The  administrative  law  judge 
may  designate  a  shorter  or  longer  time. 
The  notice  shall  state  the  time  and  place 
for  taking  the  deposition  and  the  name 
and  address  of  each  person  to  be 
examined,  if  known,  and,  if  the  name  is 
not  known,  a  general  description 
sufficient  to  identify  him  or  the 
particular  class  or  group  to  which  he 
belongs.  A  notice  may  provide  for  the 
taking  of  testimony  by  telephone,  but 
the  administrative  law  judge  may,  on 
motion  of  any  party,  require  that  the 
deposition  be  taken  in  the  presence  of 
the  deponent.  The  parties  may  stipulate 
in  writing,  or  the  administrative  law 
judge  may  upon  motion  order,  that  the 
testimony  at  a  deposition  be  recorded 


by  other  than  stenographic  means.  If  a 
subpoena  duces  tecum  is  to  be  served 
on  the  person  to  be  examined,  the 
desi^aticHi  of  the  materials  to  be 
produced  as  set  forth  in  the  subpoena 
shall  be  attached  to  or  included  in  the 
notice. 

(d)  Taking  of  deposition.  Each 
deponent  shall  be  duly  sworn,  and  any 
adverse  party  shall  have  the  right  to 
cross-examine.  Objections  to  quesbons 
or  documents  shall  be  in  short  form, 
stating  the  grounds  of  objections  relied 
upon.  Evidence  objected  to  shall  be 
taken  subject  to  the  objections,  except 
that  privileged  communications  and 
subject  matter  need  not  be  disclosed. 
The  questions  propounded  and  the 
answers  thereto,  together  with  all 
objections  made,  shall  be  reduced  to 
writing,  after  which  the  deposition  shall 
be  subscribed  by  the  deponent  (unless 
the  parties  by  stipulation  waive  signing 
or  the  deponent  is  ill  or  cannot  be  found 
or  refuses  to  sign)  and  certified  by  the 
person  before  whom  the  deposition  was 
taken.  If  the  deposition  is  not  subscribed 
by  the  deponent,  the  person 
administering  the  oath  shall  state  on  the 
record  such  fact  and  the  reasons 
therefor.  When  a  deposition  is  recorded 
by  stenographic  means,  the 
stenographer  shall  certify  on  the 
transcript  that  the  witness  was  sworn  in 
the  stenographer's  presence  and  that  the 
transcript  is  a  true  record  of  the 
testimony  of  the  witness.  When  a 
deposition  is  recorded  by  other  than 
stenographic  means  and  is  thereafter 
transcribed,  the  person  transcribing  it 
shall  certify  that  the  person  heard  the 
witness  sworn  on  the  recording  and  that 
the  transcript  is  a  correct  writing  of  the 
recording.  Thereafter,  that  person  shall 
forward  one  (1)  copy  to  each  party  who 
was  present  or  represented  at  the  taking 
of  the  deposition. 

(e)  Depositions  of  nonparty  officers  or 
employees  of  the  Commission  or  of 
other  Government  agencies.  A  party 
desiring  to  take  the  deposition  of  an 
officer  or  employee  of  the  Commission 
other  than  the  Commission  investigative 
attorney,  or  of  an  officer  or  employee  of 
another  Government  agency,  or  to 
obtain  documents  or  other  physical 
exhibits  in  the  custody,  control,  and 
possession  of  such  officer  or  employee. 
shall  proceed  by  written  motion  to  the 
administrative  law  judge  for  leave  to 
apply  for  a  subpoena  under  {  210.35(c). 
Such  a  motion  shall  be  granted  only 
upon  a  showing  that  the  information 
expected  to  be  obtained  thereby  is 
within  the  scope  of  discovery  permitted 
by  §  210.30(b)  and  cannot  be  obtained 
without  undue  hardship  by  alternative 
means. 
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(f)  Filing  of  deposition.  The  party 
taking  the  deposition  shall  file  one  (1) 
copy  thereof  with  the  Conunission 
investigative  attorney,  and  shall  give 
prompt  notice  of  such  filing  to  all  other 
parties. 

(gj  Admissibility  of  depositions.  The 
fact  that  a  deposition  is  taken  and  Bled 
with  the  Commission  investigative 
attorney  as  provided  in  this  section  does 
not  constitute  a  determination  that  it  is 
admissible  in  evidence  or  that  it  may  be 
used  in  the  investigation.  Only  such  part 
of  a  deposition  as  is  received  in 
evidence  at  a  hearing  shall  constitute  a 
part  of  the  record  in  such  investigation 
upon  which  a  determination  may  be 
based.  Objections  may  be  made  at  the 
hearing  to  receiving  in  evidence  any 
deposition  or  part  thereof  for  any  reason 
which  would  require  the  exclusion  of  the 
evidence  if  the  witness  were  then 
present  and  testifying. 

(h)  Use  of  depositions.  A  deposition 
may  be  used  as  evidence  against  any 
party  who  was  present  or  represented  at 
the  taking  of  the  deposition  or  who  had 
reasonable  notice  thereof,  in  accorda^ice 
with  any  of  the  following  provisions: 

(1)  Any  desposition  may  be  used  by 
any  party  for  the  purpose  of 
contradicting  or  impeaching  the 
testimony  of  a  deponent  as  a  witness. 

(2)  The  deposition  of  a  party  may  be 
used  by  an  adverse  party  for  any 
purpose, 

(3)  The  deposition  of  a  witness, 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purpose  if  the 
administrative  law  judge  finds — 

(i)  That  the  witness  is  dead:  or 

(ii)  That  the  witness  is  out  of  the 
United  States,  unless  it  appears  that  the 
absence  of  the  witness  was  procured  by 
the  party  offering  the  deposition:  or 

(iii)  That  the  witness  is  unable  to 
attend  or  testify  because  of  age,  illness, 
infirmity,  or  imprisonment;  or 

(iv)  That  the  party  offering  the 
deposition  has  been  unable  to  procure 
the  attendance  of  the  witness  by 
subpoena:  or 

(v)  Upon  application  and  notice,  that 
such  exceptional  circumstances  exist  as 
to  make  it  desirable,  in  the  interest  of 
justice  and  with  due  regard  to  the 
importance  of  presenting  the  oral 
testimony  of  witnesses  at  a  hearing,  to 
allow  the  deposition  to  f)e  used. 

(4)  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  an 
adverse  party  may  require  him  to 
introduce  any  other  part  which  ought  in 
fairness  to  be  considered  with  the  part 
introduced,  and  any  party  may 
introduce  any  other  parts. 


§  210.32    lnt«iTogatori«s. 

(a)  Scope;  use  at  hearing.  Any  party 
may  serve  upon  any  other  party  written 
interrogatories  to  be  answered  by  the 
party  served.  Interrogatories  may  relate 
to  any  matters  which  can  be  inquired 
into  under  S  210.30(b),  and  the  answers 
may  be  used  to  the  extent  permitted  by 
the  rules  of  evidence. 

(b)  Procedure.  (1)  Interrogatories  may 
be  served  upon  any  party  after  the  date 
of  publication  in  the  Federal  Register  of 
the  notice  of  investigation. 

(2)  Parties  answering  interrogatories 
shall  repeat  the  interrogatories  being 
answered  immediately  preceding  the 
answers.  Each  interrogatory  shall  be 
answered  separately  and  fully  in  writing 
under  oath,  unless  it  is  objected  to,  in 
which  event  the  reasons  for  objection 
shall  be  stated  in  lieu  of  an  answer.  The 
answers  are  to  be  signed  by  the  person 
making  them,  and  the  objections  are  to 
be  signed  by  the  attorney  making  them. 
The  party  upon  whom  the 
interrogatories  have  been  served  shall 
serve  a  copy  of  the  answers,  and 
objections,  if  any,  within  ten  (10)  days 
after  the  service  of  the  interrogatories. 
The  administrative  law  judge  may  allow 
a  shorter  or  longer  time.  The  party 
submitting  the  interrogatories  may  move 
for  an  order  under  §  210.36(a)  with 
respect  to  any  objection  to  or  other 
failure  to  answer  an  interrogatory. 

(3)  An  interrogatory  otherwise  proper 
is  not  necessarily  objectionable  merely 
because  an  answer  to  the  interrogatory 
involves  an  opinion  or  contention  that 
relates  to  fact  or  the  application  of  law 
to  fact,  but  the  administrative  law  judge 
may  order  that  such  an  interrogatory 
need  not  be  answered  until  after 
designated  discovery  has  been 
completed  or  until  a  prehearing 
conference  or  a  later  time. 

(c)  Option  to  produce  records.  When 
the  answer  to  an  interrogatory  may  be 
derived  or  ascertained  from  the  records 
of  the  party  upon  whom  the 
interrogatory  has  been  served  or  from 
an  examination,  audit,  or  inspection  of 
such  records,  or  from  a  compilation, 
abstract,  or  summary  based  thereon, 
and  the  burden  of  deriving  or 
ascertaining  the  answer  is  substantially 
the  same  for  the  party  serving  the 
interrogatory  as  for  the  party  served,  it 
is  a  sufficient  answer  to  such 
interrogatory  to  specify  the  records  from 
which  the  answer  may  be  derived  or 
ascertained  and  to  afford  to  the  party 
serving  the  interrogatory  reasonable 
opportunity  to  examine,  audit,  or  inspect 
such  records  and  to  make  copies, 
compilations,  abstracts,  or  summaries. 
The  specifications  provided  shall 
include  sufficient  detail  to  permit  the 
interrogating  party  to  identify  readily 


the  documents  from  which  the  answer 
may  be  ascertained. 

§  210.33    Request  for  production  of 
documents  and  things  and  sntry  upon  land. 

(a)  Scope.  Any  party  may  serve  on 
any  other  party  a  request:  (1)  To 
produce  and  permit  the  party  making  the 
request,  or  someone  acting  on  his  behalf, 
to  inspect  and  copy  any  designated 
documents  (including  writings, 
drawings,  graphs,  charts,  photographs, 
and  other  data  compilations  from  which 
information  can  be  obtained),  or  to 
inspect  and  copy,  test,  or  sample  any 
tangible  things  which  are  in  the 
possession,  custody,  or  control  of  the 
party  upon  whom  the  request  is  served; 
or  (2)  to  permit  entry  upon  designated 
land  or  other  property  in  the  possession 
or  control  of  the  party  upon  whom  the 
request  is  served  for  the  purpose  of 
inspection  and  measuring,  surveying, 
photographing,  testing,  or  sampling  the 
property  or  any  designated  object  or 
operation  thereon,  within  the  scope  of 

§  210.30(b). 

(b)  Procedure.  (1)  The  request  may  be 
served  upon  any  party  after  the  date  of 
publication  in  the  Federal  Register  of  the 
notice  of  investigation.  The  request  shall 
set  forth  the  items  to  be  inspected,  either 
by  individual  item  or  by  category,  and 
describe  each  item  and  category  with 
reasonable  particularity.  The  request 
shall  specify  %  reasonable  time,  place, 
and  manner  of  making  the  inspection 
and  performing  the  related  acts. 

(2)  The  party  upon  whom  the  request 
is  served  shall  serve  a  written  response 
within  ten  (10)  days  after  the  service  of 
the  request.  The  administrative  law 
judge  may  allow  a  shorter  or  longer 
time.  The  response  shall  state,  with 
respect  to  each  item  or  category,  that 
inspection  and  related  activities  will  be 
permitted  as  requested,  unless  the 
request  is  objected  to,  in  which  event 
the  reasons  for  objection  shall  be  stated. 
If  objection  is  made  to  part  of  an  item  or 
category,  the  part  shall  be  specified.  The 
party  submitting  the  request  may  move 
for  an  order  under  S  210.36(a)  with 
respect  to  any  objection  to  or  other 
failure  to  respond  to  the  request  or  any 
part  thereof,  or  any  failure  to  permit 
inspection  as  requested.  A  party  who 
produces  documents  for  inspection  shall 
produce  them  as  they  are  kept  in  the 
usual  course  of  business  or  shall 
organize  and  label  them  to  correspond 
to  the  categories  in  the  request. 

(c)  Persons  not  parties.  This  rule  does 
not  preclude  issuance  of  an  order 
against  a  person  not  a  party  to  permit 
entry  upon  land. 
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§  210.34    Request  for  admission. 

(a)  Form,  content,  and  service  of 
request  for  admission.  Any  party  may 
serve  on  any  other  party  a  written 
request  for  admission  of  the  truth  of  any 
matters  relevant  to  the  investigation  and 
set  forth  in  the  request  that  relate  to 
statements  or  opinions  of  fact  or  of  the 
application  of  law  to  fact,  including  the 
genuineness  of  any  documents 
described  in  the  request.  Copies  of 
documents  shall  be  served  with  the 
request  unless  they  have  been  otherwise 
furnished  or  are  known  to  be.  and  in  the 
request  are  stated  as  being,  in  the 
possession  of  the  other  party.  Each 
matter  as  to  which  an  admission  is 
requested  shall  be  separately  set  forth. 
The  request  may  be  served  upon  a  party 
whose  complaint  is  the  basis  for  the 
investigation  after  the  date  of 
publication  in  the  Federal  Register  of  the 
notice  of  investigation.  The  request  may 
be  served  upon  any  other  party  at  any 
time  twenty  (20)  days  after  the  date  of 
service  of  the  complaint  and  notice  of 
investigation,  unless  leave  of  the 
administration  law  judge  is  obtained  to 
serve  the  request  at  an  earlier  date. 

(b)  Answers  and  objections  to 
requests  for  admissions.  A  party 
answering  a  request  for  admission  shall 
repeat  the  request  for  admission 
immediately  preceding  his  answer.  The 
matter  may  be  deemed  admitted  unless, 
within  ten  (10)  days  after  service  of  the 
request,  or  within  such  shorter  or  longer 
time  as  the  administrative  law  judge 
may  allow,  the  party  to  whom  the 
request  is  directed  serves  upon  the  party 
requesting  the  admission  a  sworn 
written  answer  or  objection  addressed 
to  the  matter.  If  objection  is  made,  the 
reasons  therefor  shall  be  stated.  The 
answer  shall  specifically  deny  the 
matter  or  set  forth  in  detail  the  reasons 
why  the  answering  party  cannot 
truthfully  admit  or  deny  the  matter.  A 
denial  shall  fairly  meet  the  substance  of 
the  requested  admission,  and  when  good 
faith  requires  that  a  party  qualify  his 
answer  or  deny  only  a  part  of  the  matter 
as  to  which  an  admission  is  requested, 
he  shall  specify  so  much  of  it  as  is  true 
and  qualify  or  deny  the  remainder.  An 
answering  party  may  not  give  lack  of 
information  or  knowledge  as  a  reason 
for  failure  to  admit  or  deny  unless  he 
states  that  he  has  made  reasonable 
inquiry  and  that  the  information  known 
to.  or  readily  obtainable  by  him,  is 
insufficient  to  enable  him  to  admit  or 
deny.  A  party  who  considers  that  a 
matter  as  to  which  an  admission  has 
been  requested  presents  a  genuine  issue 
for  a  hearing  may  not  object  to  the 
request  on  that  ground  alone;  he  may 


deny  the  matter  or  set  forth  reasons  why 
he  cannot  admit  or  deny  it. 

(c)  Sufficiency  of  answers.  The  party 
who  has  requested  the  admissions  may 
move  to  determine  the  sufficiency  of  the 
answers  or  objections.  Unless  the 
objecting  party  sustains  his  burden  of 
showing  that  the  objection  is  justified, 
the  administrative  law  judge  shall  order 
that  an  answer  be  served.  If  the 
administrative  law  judge  determines 
that  an  answer  does  not  comply  with  the 
requirements  of  this  section,  he  may 
order  either  that  the  matter  is  admitted 
or  that  an  amended  answer  be  served. 
The  administrative  law  judge  may,  in 
lieu  of  these  orders,  determine  that  final 
disposition  of  the  request  be  made  at  a 
prehearing  conference  or  at  a  designated 
time  prior  to  a  hearing  under  this  part. 

(d)  Effect  of  admissions;  withdrawal 
or  amendment  of  admission.  Any  matter 
admitted  under  this  rule  may  be 
conclusively  established  unless  the 
administrative  law  judge  on  motion 
permits  withdrawal  "or  amendment"  of 
the  admission.  The  administrative  law 
judge  may  permit  withdrawal  or 
amendment  when  the  presentation  of 
the  issues  of  the  investigation  will  be 
subserved  thereby  and  the  party  who 
obtained  the  admission  fails  to  satisfy 
the  administrative  law  judge  that 
withdrawal  or  amendment  will 
prejudice  him  in  maintaining  his  position 
on  the  issues  of  the  investigation.  Any 
admission  made  by  a  party  under  this 
rule  is  for  the  purpose  of  the  pending 
investigation  only  and  is  not  an 
admission  by  him  for  any  other  purpose 
nor  may  it  be  used  against  him  in  any 
other  proceeding. 

S  210^5    Subpoenas. 

(a)  Application  for  issuance  of  a 
subpoena — (1)  Subpoena  ad 
testificandum.  An  application  for 
issuance  of  a  subpoena  requiring  a 
person  to  appear  and  depose  or  testify 
at  the  taking  of  a  deposition  or  at  a 
hearing  shall  be  made  to  the 
administrative  law  judge. 

(2)  Subpoena  duces  tecum.  An 
application  for  issuance  of  a  subpoena 
requiring  a  person  to  appear  and  depose 
or  testify  and  to  produce  specified 
documents,  papers,  books,  or  other 
physical  exhibits  at  the  taking  of  a 
deposition,  at  a  prehearing  conference, 
at  a  hearing,  or  under  any  other 
circumstances,  shall  be  made  in  writing 
to  the  administrative  law  judge  and 
shall  specify  the  material  to  be  produced 
as  precisely  as  possible,  showing  the 
general  relevancy  of  the  material  and 
the  reasonableness  of  the  scope  of  the 
subpoena. 

(b)  Use  of  subpoena  for  discovery. 
Subpoenas  may  be  used  by  any  party 


for  purposes  of  discovery  or  for 
obtaining  docimients,  papers,  books,  or 
other  physical  exhibits  for  use  in 
evidence,  or  for  both  purposes.  When 
used  for  discovery  purposes,  a  subpoena 
may  require  a  person  to  produce  and 
permit  the  inspection  and  copying  of 
nonprivileged  documents,  papers,  books, 
or  other  physical  exhibits  which 
constitute  or  contain  evidence  relevant 
to  the  subject  matter  involved  and 
which  are  in  the  possession,  custody,  or 
control  of  such  person. 

(c)  Application  for  subpoenas  for 
nonparty  Commission  records  or 
personnel  or  for  records  or  personnel  of 
other  Government  agencies — (1) 
Procedure.  An  application  for  issuance 
of  a  subpoena  requiring  the  production 
of  nonparty  documents,  papers,  books, 
physical  exhibits,  or  other  material  in 
the  records  of  the  Commission,  or 
requiring  the  appearance  of  an  official 
or  employee  of  the  Commission  (other 
than  the  Commission  investigative 
attorney),  or  requiring  the  production  of 
records  or  personnel  of  other 
Government  agencies  shall  specify  as 
precisely  as  possible  the  material  to  be 
produced,  the  nature  of  the  information 
to  be  disclosed,  or  the  expected 
testimony  of  the  official  or  employee, 
and  shall  contain  a  statement  showing 
the  general  relevancy  of  the  material, 
information,  or  testimony  and  the 
reasonableness  of  the  scope  of  the 
application,  together  with  a  showing 
that  such  material,  information,  or 
testimony  or  their  substantial  equivalent 
could  not  be  obtained  without  undue 
hardship  by  alternative  means. 

(2)  Ruling.  Such  applications  shall  be 
ruled  upon  by  the  administrative  law 
judge.  To  the  extent  that  the  motion  is 
granted,  the  administrative  law  judge 
shall  provide  such  terms  and  conditions 
for  the  production  of  the  material,  the 
disclosure  of  the  information,  or  the 
appearance  of  the  official  or  employee 
as  may  appear  necessary  and 
appropriate  for  the  protection  of  the 
public  interest. 

(3)  Application  for  subpoena  grounded 
upon  the  Freedom  of  Information  Act 
No  application  for  a  subpoena  for 
production  of  docimients  grounded  upon 
the  Freedom  of  Information  Act  (5  U.S.C. 
552)  shall  be  entertained  by  the 
administrative  law  judge. 

(d)  Motion  to  limit  or  quash.  Any 
motion  to  limit  or  quash  a  subpoena 
shall  be  filed  within  ten  (10)  days  after 
service  thereof,  or  within  such  other 
time  as  the  administrative  law  judge 
may  allow. 

[e)  Ex  parte  rulings  on  applications 
for  subpoenas.  Applications  for  the 
issuance  of  subpoenas  pursuant  to  the 
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provisioos  of  this  aactian  may  be  made 
ex  parte,  audi  if  ao  made,  aiuii 
applicalions  and  niliags  tkereon  ehall 
remain  ex  parte  unleas  olberwise 
Qcdend  by  the  administrative  law  judge. 


{•)  Afttnn  far  mrder  oompemmg 
discovery.  A  party  aufy  a^ly  to  ^e 
a<liBiaialiative  law  fadjge  for  an  order 
compelling  diacvvery,  tafoa  reasonatile 
notice  to  atber  parties  and  all  persons 
affected  thereby. 

(b)  ftiihm  to  comply  wkk  order 
competing  dttcovery.  tf  a  party  or  as 
affioer  at  afent  of  a  party  fails  to  comply 
with  an  order  iadydiqg,  bttt  not  limited 
tau  aa  aider  for  die  taiung  id  a 
depasitian  or  tke  productioa  of 
daauaenta,  an  order  ta  answer 
intarmgatoriea.  an  order  issaed  pursuant 
to  a  rei}ue»t  iat  adraisaioni.  or  an  order 
ts  comply  with  a  subpoena,  the 
adfflinistralive  law  )ud§e,  for  the 
purpose  of  pennitting  resolution  of 
relevant  issues  and  disposition  of  the 
investigation  without  unnecessary  delay 
despite  failure  to  comply,  may  take  such 
action  in  regard  thereto  as  is  )ust 
inriiiding.  but  aot  limited  to.  the 
following: 

(1)  Infer  (hat  the  admission,  testimony, 
documents,  or  other  evidence  would 
have  been  adverse  to  the  party. 

(2)  Rule  that  for  the  purposes  of  the 
investigation  the  matter  or  matters 
concerning  the  order  or  subpoena  issued 
be  taken  as  estabhshed  adversely  to  the 
party: 

(S)  Rale  ftat  the  party  may  not 
introdnce  into  evidence  or  otherwise 
rely  upon  testimony  by  the  party,  ofTicer, 
or  agent,  or  doctments.  or  other 
matenai,  in  sopport  of  his  position  in  the 

H)  Rule  that  (be  party  may  not  be 
heard  to  object  to  introducfion  and  me 
of  saoandary  evidence  to  show  what  the 
withheld  s(hni««ion,  testimony, 
dooBHMato,  or  other  evidence  would 
have  show*:  and 

(5)  Rafe  that  a  OBtiaD  ar  other 
submission  by  the  party  oonoeming  (he 
ardar  or  anhpoeia  issued  be  stridcen  or 
rule  by  initial  detenaiaation  Aat  a 
deteminatioa  in  the  investigation  be 
rendened  against  ^  party,  or  both.  Any 
sudi  actica  any  be  taken  by  wiiUen  or 
oral  order  isaoed  in  dw  course  of  the 
investigation  or  by  inckisioa  in  the 
initial  determination  of  the 
adminislcative  law  judge.  U  ^mII  be  the 
duty  of  the  parties  ta  seek,  and  that  of 
the  administrative  law  judge's,  to  graot 
such  of  the  iotagoiog  means  of  relief  or 
other  appropriate  relief  as  may  be 
sufficient  to  compensate  for  the  lack  of 
withheld  testimony,  documents,  or  other 


evidence.  If  in  ih*  administrative  law 
judge's  opinioB  such  relief  would  not  be 
sufficient,  the  administrative  law  judge 
shall  certify  to  the  Caaunission  a 
request  that  court  enforcement  of  the 
subpoena  or  other  discovery  order  be 
soaghL 
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ta)  Issuance  of  protective  order.  Upon 
motion  by  a  party  or  by  the  person  from 
whom  discovery  is  son^it  or  by  the 
administrative  law  judge  on  his  own 
initiative,  and  for  good  cause  shown,  the 
admintstratTve  law  jodge  may  make  any 
order  which  may  appear  necessary  and 
appropriate  for  the  protection  of  the 
pnbKc  interest  or  which  jrwtice  requires 
to  protect  a  party  or  person  from 
annoyance,  embarrasement,  oppression, 
or  umkie  burden  or  expense,  inclwfing 
one  or  more  of  the  following: 

(1)  That  the  diaoovety  not  be  im&, 

(2)  That  the  discovery  may  be  had 
only  on  specified  kotmu  and  conditions, 
including  a  ilisipwtksi  of  the  tione  or 
place: 

(3)  That  the  <liscova7  may  be  had 
only  by  a  method  of  discovery  other 
thaai  that  selected  by  the  party  seeking 
disooveiy; 

(4)  That  certain  matters  not  be 
inqi^red  into,  or  that  the  scope  of  the 
discovery  be  limited  to  certain  matters: 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  admin iatmtirr  law 

(6)  IVat  a  depositioo.  after  being 
sealed,  be  opened  only  by  order  of  the 
Ckionmission  or  the  administrative  law 
judge; 

(7)  That  a  trade  secret  or  other 
confldential  research,  development,  or 
commercial  information  not  be  disclosed 
or  be  disckised  only  in  a  designated 
way; 

(8)  That  the  parties  simultaneously  file 
specified  documents  or  informs  boo 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  Commission 
or  the  administrative  law  judge.  If  the 
motion  for  a  protective  order  is  denied, 
in  whole  or  in  part,  the  Commission  or 
the  administrative  law  judge  may.  on 
such  terms  and  conditions  as  are  just 
order  that  any  party  or  person  provide 
or  permit  discovery. 

(b)  Unauthorized  disclosure  of 
information.  If  confidential  business 
information  subaiiUed  ia  accordance 
with  the  terms  of  a  protective  order  is 
disclosed  to  any  person  other  than  in  a 
manner  authorized  by  the  protective 
order,  the  party  responsible  for  the 
disclosure  must  immediately  bring  all 
pertinent  facts  relating  to  such 
disclosure  to  the  attention  of  the 
submitter  of  the  information  and  the 


administrative  law  judge  or  the 
Commission,  and.  without  prejudice  to  ■ 
other  rights  and  remedies  of  the 
submitter  of  the  information,  make 
every  effort  to  prevent  fiirther  disdosore 
of  sndi  information  by  the  party  or  the 
recipient  of  such  information. 

(c)  Violation  of  protective  order.  Any 
individual  who  has  agreed  to  be  bound 
by  the  tei  iiis4i^j^pi'6tectiTe  order  issned 
pursuant  to  paragraph  (a)  of  this  section, 
and  who  is  determined  by  Hie 
Commtssion  or  the  administrative  law 
jodge  to  have  violated  the  terms  of  the 
protective  order  may  be  subject  to  one 
or  more  of  the  following  penalties: 

(1)  An  official  reprimand  by  the 
Commission; 

(2)  Disqualification  from  or  limitation 
of  further  participation  in  a  pendii» 
investigation; 

{3j  Temporary  or  permanent 
disqoalificaHon  imm  practicing  in  any 
capacity  before  the  Commission 
pursuant  to  (  201.15(a)  of  this  chapter 

(4)  Referral  of  the  facts  underlying  the 
violation  to  the  appropriate  Hcensing 
authority  in  the  jurisdiction  where  the 
individual  is  licensed  to  practice; 

(5)  Sanctions  as  enumerated  in 

S  210.36,  or  such  other  action  as  may  be 
appropriate. 

Such  sanctions  may  be  imposed  upon 
the  filing  of  a  motion  by  a  party  or  upon 
the  administrative  law  judge's  own 
motion.  The  administrative  law  judge 
shall  allow  the  parties  to  make  written 
submissions  and  if  warranted  present 
oral  argtonent.  The  administrative  law 
judge  shall  grant  or  deny  a  motion  for 
sanctions  by  filing  with  the  Commission 
an  initial  determination  pursuant  to 
S  Z10.53(c). 

Subpart  E— Prahaaring  ConfM«nc«t 
and  Haarlnfla 

§  210.40    Prat>aar1ng  confarencas. 

(a]  When  appropriate.  The 
administrative  law  judge  in  any 
investigation  may  direct  coonsel  or 
other  representatives  for  all  parties  to 
meet  with  him  for  one  or  more 
confereiu:es  to  consider  any  or  all  of  the 
following: 

(1]  Simplification  and  clarification  of 
the  issues: 

(2j  Scope  of  the  hearing: 

(3)  Necessity  or  desirability  of 
amendments  to  pleadings,  subject, 
however,  to  the  provisions  of  (  210.22; 

(4)  Stipulations  and  admissions  of 
either  fact  or  the  content  and 
authenticity  of  documents: 

(5)  Expedition  in  the  discovery  and 
presentation  of  evidence,  including,  but 
not  limited  ta  restriction  of  the  number 
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of  expert,  economic,  or  technical 
witnesses;  and 

(6)  Such  other  matters  as  may  aid  in 
the  orderly  and  expeditious  disposition 
of  the  investigation,  including  disclosure 
of  the  names  of  witnesses  and  the 
exchange  of  documents  or  other 
physical  exhibits  which  will  be 
introduced  in  evidence  in  the  course  of 
the  hearing. 

(b)  Subpoenas.  Prehearing 
conferences  may  be  convened  for  the 
purpose  of  accepting  returns  on 
subpoenas  duces  tecum  issued  pursuant 
to  the  provisions  of  §210.35(a)(2). 

(c)  Reporting.  In  the  discretion  of  the 
administrative  law  judge,  prehearing 
conferences  may  or  may  not  be 
stenographically  reported  and  may  or 
may  not  be  public. 

(d)  Order  The  administrative  law 
judge  may  enter  in  the  record  an  order 
which  recites  the  results  of  the 
conference.  Such  order  shall  include  the 
administrative  law  judge's  rulings  upon 
matters  considered  at  the  conference, 
together  with  appropriate  direction  to 
the  parties.  The  administrative  law 
judge's  order  shall  control  the 
subsequent  course  of  the  hearing,  unless 
modified  to  prevent  manifest  injustice. 

§  210.41    General  provisions  (or  hearings. 

(a)  Purpose  of  hearings.  Unless 
otherwise  ordered  by  the  Commission: 
(1)  An  opportunity  for  a  hearing  shall  be 
provided  in  each  investigation  under 
section  337  of  the  Tariff  Act  to  take 
evidence  and  hear  argument  for  the 
purpose  of  determining  whether  there  is 
a  violation  of  section  337  of  the  Tariff 
Act, 

(^     '[2)  Except  as  provided  under 
J  §  210.24(e)(1).  an  opportunity  for  a 
-'  hearing  shall  also  be  provided  to  take 
evidence  and  hear  argument  for  the 
purpose  of  determining  whether  there  is 
reason  to  believe  there  is  a  violation  of 
section  337  of  the  Tariff  Act. 

(b)  Public  hearings.  All  hearings  in 
investigations  under  this  part  shall  be 
public  unless  otherwise  ordered  by  the 
administrative  law  judge. 

(c)  Expedition.  Hearings  shall  proceed 
with  all  reasonable  expedition,  and, 
insofar  as  practicable,  shall  be  held  at 
one  place,  continuing  until  completed 
unless  otherwise  ordered  by  the 
administrative  law  judge. 

(d)  Rights  of  the  parties.  Every  party 
shall  have  the  right  of  due  notice,  cross- 
examination,  presentation  of  evidence, 
objection,  motion,  argument,  and  all 
other  rights  essential  to  a  fair  hearing. 

(e)  Presiding  official.  An 
administrative  law  judge  shall  preside 
over  each  hearing  unless  the 
Commission  shall  otherwise  order. 


§210.42    Evidence. 

(a)  Burden  of  proof  The  proponent  of 
any  factual  proposition  shall  be  required 
to  sustain  the  burden  of  proof  with 
respect  thereto. 

(b)  Admissibility.  Relevant,  material, 
and  reliable  evidence  shall  be  admitted. 
Irrelevant,  immaterial,  unreliable,  and 
unduly  repetitious  evidence  shall  be 
excluded.  Immaterial  or  irrelevant  parts 
of  an  admissible  document  shall  be 
segregated  and  excluded  so  far  as 
practicable. 

(c)  Information  obtained  in 
investigations.  Any  documents,  papers, 
books,  physical  exhibits,  or  other 
materials  or  information  obtained  by  the 
Commission  under  any  of  its  powers 
may  be  disclosed  by  the  Commission 
investigative  attorney  when  necessary 
in  connection  with  investigations  and 
may  be  offered  in  evidence  by  the 
Commission  investigative  attorney.   , 

(d)  Official  notice.  When  any  decision 
of  the  administrative  law  judge  rests,  in 
whole  or  in  part,  upon  the  taking  of 
official  notice  of  a  material  fact  not 
appearing  in  evidence  of  record, 
opportunity  to  disprove  such  noticed 
fact  shall  be  granted  any  party  making 
timely  motion  therefor. 

(e)  Objections.  Objections  to  evidence 
shall  be  made  in  timely  fashion  and 
shall  briefly  state  the  grounds  relied 
upon.  Rulings  on  all  objections  shall 
appear  in  the  record. 

(f)  Exceptions.  Formal  exception  to  an 
adverse  ruling  is  not  required. 

(g)  Excluded  evidence.  When  an 
objection  to  a.question  propounded  to  a 
witness  is  sustained,  the  examining 
party  may  make  a  specific  offer  of  what 
he  expects  to  prove  by  the  answer  of  the 
witness,  or  the  administrative  law  judge 
may  in  his  discretion  receive  and  report 
the  evidence  in  full.  Rejected  exhibits, 
adequately  marked  for  identification, 
shall  be  retained  with  the  record  so  as 
to  be  available  for  consideration  by  any 
reviewing  authority. 

§  210.43    Record. 

(a)  Definition  of  the  record.  The 
record  shall  consist  of  all  pleadings,  the 
notice  of  investigation,  motions  and 
responses,  and  other  documents  and 
things  properly  filed  with  the  Secretary 
in  accordance  with  S  210.5(b),  in 
addition  to  all  orders,  notices,  and  initial 
determinations  of  the  administrative  law 
judge,  orders  and  notices  of  the 
Commission,  hearing  and  conference 
transcripts,  evidence  admitted  into  the 
record,  and  any  other  items  certified 
into  the  record  by  the  administrative 
law  judge  or  the  Commission. 

(b)  Reporting  and  transcription. 
Hearings  shall  be  reported  and 
transcribed  by  the  official  reporter  of  the 


Commission  under  the  supervision  of 
the  administrative  law  judge,  and  the 
transcript  shall  be  a  part  of  the  record. 

(c)  Corrections.  Corrections  of  the 
transcript  may  be  made  only  when  they 
involve  errors  affecting  substance  and 
then  only  in  the  manner  herein  provided. 
Corrections  ordered  by  the 
administrative  law  judge  or  agreed  to  in 
a  written  stipulation  signed  by  all 
counsel  and  parties  not  represented  by 
counsel  and  approved  by  the 
administrative  law  judge  shall  be 
included  in  the  record,  and  such 
stipulations,  except  to  the  extent  that 
they  are  capricious  or  without 
substance,  shall  be  approved  by  the 
administrative  law  judge.  Corrections 
shall  not  be  ordered  by  the 
administrative  law  judge  except  upon 
notice  and  opportunity  for  the  hearing  of 
objections.  Such  corrections  shall  be 
made  by  the  official  reporter  by 
furnishing  substitute  typed  pages,  under 
the  usual  certificate  of  the  reporter,  for 
insertion  in  the  transcript.  The  original 
uncorrected  pages  shall  be  retained  in 
the  files  of  the  Commission. 

(d)  Certification  of  record.  The  record 
shall  be  certified  to  the  Commission  by 
the  administrative  law  judge  upon  his 
filing  of  an  initial  determination  or  at 
such  earlier  time  as  the  Co.mmission 
may  order. 

§  210.44    In  camera  treatment  of 
confidantial  intormatton. 

(a)  Definition.  Except  as  hereinafter 
provided  and  consistent  with  S  210.37  of 
this  part,  documents  and  testimony 
made  subject  to  in  camera  orders  are 
not  made  a  part  of  the  public  record,  but 
are  kept  confidential  in  an  in  camera 
record,  and  only  counsel  befoie  the 
Commission,  authorized  Commission 
personnel,  other  Government  personnel 
authorized  by  the  Commission,  and 
court  personnel  concerned  with  judicial 
review  shall  have  access  thereto.  The 
right  of  the  administrative  law  judge,  the 
Commission,  and  reviewing  courts  to 
disclose  in  camera  data  to  the  extent 
necessary  for  the  proper  disposition  of 
the  proceeding  is  specifically  reserved. 

(b)  In  camera  treatment  of  documents 
and  testimony.  The  administrative  law 
judge  shall  have  authority  to  order 
documents  or  oral  testimony  offered  in 
evidence,  whether  admitted  or  rejected, 
to  be  placed  in  camera. 

(c)  Part  of  confidential  record.  In 
camera  documents  and  testimony  shall 
constitute  a  part  of  the  confidential 
record  of  the  Commission. 

(d)  References  to  in  camera 
information.  In  the  submittal  of 
proposed  findings,  briefs,  or  other 
papers,  counsel  for  all  parties  shall 
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make  an  attenqyt  in  good  faith  to  refraia 
from  diacioaing  the  specific  details  of  in 
camera  docnneots  aad  testiaaany.  Tliis 
shall  not  pceciwle  references  is  stich 
proposed  finctegs.  brie£s.  or  other 
papen  to  snch  docaraento  or  testimony 
inckuhog  generalized  statements  based 
on  their  contents.  To  the  extent  that 
coanael  CMsiHr  r  it  necessary  to  indude 
specific  details  of  in  camera  data  in 
their  iiresentationB.  tmck  data  shall  be 
incorporated  in  separate  proposed 
rindings,  brieb.  or  other  papers  marked 
"Business  Confidential",  which  shall  be 
placed  in  earners  and  become  a  part  of 
the  confidential  record. 

(e)  Motions  to  declassify.  Any  party 
may  aove  to  declassify  confidential 
doctmients.  All  such  motitms,  whether 
brou^  at  any  time  daring  the 
investigation  or  after  conclusion  of  the 
investigation  shall  be  addressed  to  and 
ruled  upon  by  the  presiding 
administrative  law  iudge,  or  if  the 
inv'estigatioD  is  not  before  a  presiding 
administrative  law  iudge.  by  the  Chief 
Administrative  Law  )ud§e  or  sacfa 
administrative  law  jndge  me  he  may 
designate. 

Subpart  F— Oaterminations  and 
Actions  Takan 

§  210.50    Summary  datanninations. 

(u)  Motions  for  summary 
determinations.  Any  party  may  move 
with  any  necessary  supporting  affidavits 
for  a  summary  determination  in  his 
favor  upon  afl  or  any  part  of  the  issues 
to  be  determined  in  the  investigation. 
Counsel  or  other  representatives  in 
sap^ort  of  the  complaint  may  so  move  at 
any  time  after  twenty  (20)  days 
following  the  date  of  service  of  the 
compiaint  and  notice  instituting  the 
investifiatioa.  and  any  other  party,  or  a 
respondent  may  ao  aiove  at  any  time 
after  the  date  of  fnfalication  in  the 
Federal  Register  of  the  imtice  ci 
investigation.  Any  snch  motion  by  any 
party,  however.  nu»t  be  filed  at  least 
thirty  (30)  days  l>efore  the  date  fixed  for 
any  hearing  provided  for  in  i  210.41. 

(b)  Opposing  affidavits;  ami 
argument  time  and  basis  for 
determination.  Any  nonmoving  party 
may.  witln  len  (10)  days  after  sei-vice  of 
the  motion,  file  opposing  affidavits.  The 
adainistrative  law  judge  may  in  his 
discretion  or  may  at  the  request  of  any 
party  set  the  matter  for  oral  argument 
and  call  for  the  inhmitwina  of  briefs  or 
memoranxla.  The  determination  sought 
by  the  moving  party  shall  be  rendered  if 
the  pleadings  and  any  depositions, 
admissions  on  file,  and  affidavits  show 
that  there  is  ao  genaine  issue  as  to  any 
material  tact  and  that  the  moving  party 


is  entitled  to  a  summary  determination 
as  a  matter  of  law. 

(c)  Affidavits.  Affidavits  shall  set 
forth  such  facts  as  would  be  admissible 
in  evidence  and  shall  show  affirmatively 
that  the  affiant  is  competent  to  testify  to 
the  matters  stated  therein.  The 
administrative  law  judge  may  permit 
affidavits  to  be  supplemented  or 
opposed  by  depositions  or  further 
affidavits.  When  a  motion  for  summary 
determinatioa  is  made  and  supported  as 
provided  in  this  rule,  a  party  opposing 
the  motion  may  not  rest  upon  mere 
allegations  or  denials  in  his  pleading:  his 
response,  by  affidavits  or  as  otherwise 
provided  in  this  rule,  must  set  forth 
specific  facts  showing  that  there  is  a 
genuine  issue  of  fact  for  hearing.  If  no 
such  response  is  filed,  a  summary 
determination,  if  appropriate,  shall  be 
rendered. 

(d)  Refusal  of  application  for 
summary  determination;  continuances 
and  other  orders.  Should  it  appear  from 
the  affidavits  of  a  party  opposing  the 
motion  th^  he  cannot  for  reasons 
stated,  present  facts  essential  to  iustify 
his  opposition,  the  administrative  law 
judge  may  refuse  the  application  for 
summary  determination  or  may  order  a 
continuance  to  permit  affidavits  to  be 
obtained  or  depositions  or  other 
discovery  to  be  had  or  make  such  other 
order  as  is  appropriate,  and  a  ruling  to 
that  effect  shall  be  made  a  matter  of 
record. 

(e)  Order  establishing  facts.  If  oo 
motion  under  this  rule  a  summary 
determination  is  not  rendered  upon  all 
the  allegations  or  for  all  the  relief  asked 
and  a  hearing  is  necessary,  the 
administrative  law  judge  shall  make  an 
order  specifying  the  facts  that  appear 
without  substantial  controversy  and 
directing  further  proceedings  in  the 
investigation.  The  facts  so  specified 
shall  be  deemed  established. 

(f)  Order  of  summary  determination. 
An  order  of  summary  determination 
shall  constitute  an  initial  determination 
of  the  administrative  law  judge  under 

§  210.53  of  this  part. 

§  210.51    Tarmlnation  ot  Invastigation. 

(a)  Motions  for  termination.  Any  party 
may  move  at  any  time  for  an  order  to 
terminate  an  investigation  in  whole  or  in 
part  as  to  any  or  all  respondents. 

(b)  Settlement  by  licensing  or  other 
agreement  (1)  An  investigation  before 
the  Commission  may  be  terminated  as 
provided  in  para^aph  (a)  of  this  section 
on  the  basis  of  a  licensing  or  other 
agreement  entered  into  between  the 
complainant  (all  of  the  complainants  if 
there  is  aiore  than  one]  and  one  or  more 
of  the  respondents.  A  motion  for 
termination  by  such  parties  shall 


contain  copies  of  the  licensing  or  other 
agreement  and  aijy  agreements 
supplemental  thereto  and  a  statement 
that  there  are  no  other  agreements, 
written  orai  expressed  or  implied, 
between  such  parties  concerning  the 
subject  matter  of  the  investigation,  if  the 
licensing  or  other  agreement  contains 
confidential  business  information  within 
the  meaning  of  section  201.6  of  the 
Commission's  rules,  a  copy  of  the 
agreement  with  such  information 
deleted  shall  accompany  the  motion. 

(2)  The  motion,  licensing  or  other 
agreement  and  any  agreements 
supplemental  thereto,  shall  be  certified 
by  the  administrative  law  judge  to  the 
Commission  with  an  initial 
determination  regarding  the  motion  for 
termination.  If  the  licensing  or  other 
agreement  or  the  initial  determination 
contains  confidential  business 
information,  copies  of  the  agreement 
and  initial  determination  with 
confidential  bus'mess  information 
deleted  shall  be  certified  to  the 
Commission  simultaneously  with  the 
confidential  versions  of  such  documents. 
The  Commission  shall  promptly  publish 
a  notice  in  the  Federal  Register  stating 
that  an  initial  determination  has  been 
received  terminating  the  respondent  or 
respondents  in  question  on  the  basis  of 
a  licensing  or  other  agreement  that 
nonconfidential  versions  of  the  initial 
determination  and  the  agreement  are 
available  for  inspection  in  the  Office  of 
the  Secretary,  and  that  interested 
persons  may  submit  written  comments 
concerning  termination  of  the 
respondents  in  question  within  ten  (10) 
days  of  the  date  of  publication  of  the 
notice  in  the  Federal  Register.  An  order 
of  termination  based  upon  such 
licensing  or  other  agreement  shall  not 
constitute  a  determination  as  to 
violation  of  section  337  of  the  Tariff  Act. 

(c)  Consent  order  settlement.  An 
investigation  before  the  Commission 
may  be  terminated  as  provided  in 
paragraph  (a)  of  this  section  on  the  basis 
of  a  consent  order  settlement  under 

§  211.20(b)  of  this  chapter.  An  order  of 
termination  based  upon  such  a 
settlement  shall  not  constitute  a 
determination  as  to  violation  of  section 
337  of  the  Tariff  Act. 

(d)  Effect  of  termination.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  an  ordef  of  termination 
issued  by  the  Commission  shall 
constitute  a  determination  of  the 
Commission  under  {  210.56(c),  and  an 
order  of  termination  issued  by  the 
administrative  law  judge  shall  constitute 
an  initial  determination  under  {  210.53. 
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Alt  the  lime  a  motion  for  summary 
determination  under  §  210.50(a)  or  a 
motion  for  termination  under  S  210.5I(a} 
is  taaie,  or  when  it  is  found  that  a  party 
is  in  default  under  (  210.2S,  or  at  the 
close  of  the  vecepition  of  evidence  in  ar>y 
hearing  held  pursuant  to  this  part  or 
within  a  reasonable  time  thereafter 
fixed  by  the  administiative  law  judge, 
any  party  may  file  proposed  findings  of 
fact  and  conclusions  of  law,  together 
with  reasons  therefor  and.  when 
appropriate,  briefs  in  support  thereof 
with  the  administrative  law  judge  for  his 
consideration.  Such  proposals  shall  be 
in  writing,  shall  be  served  upon  all 
parties  in  accordance  with  S  210.8,  and 
shall  contain  adequate  references  to  the 
record  and  authorities  relied  on. 

§  210  J3    Initial  determination. 

(a)  On  issues  concerning  permanent 
relief  Except  as  may  otherwise  be 
ordered  by  the  Commission,  within  nine 
(9)  months,  or  within  fourteen  (14) 
months  in  a  more  complicated  case,  of 
the  date  of  publication  in  the  Federal 
Register  of  the  notice  of  investigation. 
^e  administrative  law  judge  shall 
certify  the  record  to  the  Commission  and 
shall  file  with  the  Commission  an  initial 
determination  as  to  whether  there  is  a 
violation  of  section  337  of  the  Tariff  Act. 

(b)  On  issues  concerning  temporary 
relief  Except  as  may  be  otherwise 
ordered  by  the  Commission,  within  four 
(4)  months  of  the  date  of  publication  in 
the  Federal  Register  of  the  notice  of 
investigation,  the  administrative  law 
judge  shall  certify  the  record  to  the 
Commission  and  shall  file  with  the 
Commission  an  initial  determination  as 
to  whether  there  is  reason  to  believe 
Ibere  is  a  violation  of  section  337  of  the 
Tariff  Act. 

(c)  On  motions  for  summary 
determination,  termination,  finding  of 
default,  intervention,  amendment  to 
complaint  or  notice,  more  complicated 
designation,  suspension,  or  sanctions  for 
violation  of  a  protective  order. 
Following  the  filing  of  a  motion  for 
sununary  determination  pursuant  to 

5  210.50.  motion  for  termination 
pursuant  to  $  210.51.  motion  for  a  finding 
of  default  pursuant  to  §  210.25.  a  motion 
for  intervention  pursuant  to  |  210.26. 
motion  to  amend  the  complaint  or  notice 
of  investigation  pursuant  to  (  210.22. 
motion  to  designate  the  investigation  as 
"more  complicated"  pursuant  to 
§  210.59,  or  motion  to  suspend  the 
investigation  pursuant  to  {  210.59,  the 
administiative  law  judge  shall  grant 
such  motions  by  filing  with  the 
Commission  an  initial  determination,  or 
shall  deny  such  motions  by  issuing  an 


order  directing  denial.  Following  a 
motion  for  a  sanction  for  violation  of  a 
protective  order  pursuant  to  S  21G.S7  the 
administrative  law  judge  «hall  grant  or 
deny  such  motion  by  filing  with  the 
Commission  an  initial  determination. 

(d)  Contents.  The  initial  determination 
shall  include:  an  opinion  stating  findir^s 
(with  specific  page  references  to 
principal  suppdrting  items  of  evidence  in 
the  record)  and  conclusions  and  the 
reasons  or  bases  therefor  necessary  for 
the  disposition  of  all  material  issues  cf 
fact,  law  or  discretion  presented  in  the 
record;  and  a  statement  that  pursuant  to 
§  210.53(h)  of  these  rules  the  initial 
determination  shall  become  the 
determination  of  the  Commission  unless 
a  party  files  a  petition  for  review  of  the 
initial  determination  pursuant  to 

fi  210.54,  or  the  Commission  pursuant  to 
§  2K).55  orders  on  its  own  motion  a 
review  of  the  initial  determination  or 
certain  issues  therein. 

(e)  Notice  to  and  advice  from 
departments  and  agencies.  The 
Department  of  Health  and  Human 
Services,  the  Department  of  ]u6tice.  the 
Federal  Trade  Commission,  and  such 
other  departments  and  agencies  as  the 
Commission  deems  appropriate  shall  be 
served  with  a  copy  of  the  initial 
determination.  The  Commission  shall 
consider  comments,  limited  to  issues 
raised  by  the  record,  the  initial 
determination,  and  the  petitions  for 
review,  received  from  such  agencies 
when  (teciding  whether  to  initiate 
review  or  the  scope  of  review.  The 
Commission  shall  allow  such  agencies 
twenty  (20)  days  after  the  service  of  an 
initial  determination  filed  pursuant  to 

S  210.53(a)  or  ten  (10)  days  after  the 
service  of  an  initial  determination  filed 
pursuant  to  S  210.53  (b)  or  (c)  to  submit 
their  comments. 

(f)  Initial  determination  made  by  the 
administratii-e  law  Judge.  The  initial 
determination  shall  be  made  and  filed 
by  the  administrative  law  judge  who 
presided  over  the  investigation,  except 
when  that  person  is  unavailable  to  the 
Commission. 

(g)  Reopening  of  proceedings  by  the 
administratis  law  judge.  At  any  time 
prior  to  the  filing  of  the  initial 
determination,  the  administrative  law 
judge  may  reopen  the  ptrooeedings  for 
the  reception  of  additional  evidence.   « 

(h)  Effect.  An  initial  determination 
filed  pursuant  to  fi  210.53(a)  shall 
become  the  determination  of  the 
Commission  forty-five  (45)  days  after 
the  service  thereof  on  the  parties,  unless 
the  Commiasion,  within  forty-five  (45) 
days  after  the  date  of  such  service  shall 
have  orifered  review  of  the  initial 
determination  or  certain  issues  therein 
pursuant  to  (  210.54(b)  or  f  210.55.  or  by 


order  shall  have  changed  the  effective 
date  of  ft»e  initial  determination.  An 
initial  determination  filed  pursuant  to 
§  210.58  (b)  or  (c)  shall  become  the 
determination  of  the  Commission  thirty 
(30)  days  after  the  date  of  service  of  the 
initial  determination,  unless  4ie 
Commission,  within  tirirty  (30)  days 
after  the  date  of  such  service  shall  have 
ordered  review  of  the  initial 
determination  or  certain  issues  therein 
pursuant  to  %  210.54(b)  or  S  210.55. 

(i)  Notice  of  determination.  In  the 
event  an  initial  determination  becomes 
the  determination  of  the  Commission, 
the  parties  shall  be  notified  thereof  by 
the  Secretary. 

§  210.S4    T^sttMan  tor  rovlsw. 

(a)  The  petition  and  responses.  (1) 
Any  party  to  an  investigation  may 
request  a  review  by  the  Commission  of 
an  initial  determiiuition  by  filing  with 
the  Secretary  a  petition  for  review, 
except  that  a  party  who  has  defaulted 
may  not  petition  for  review  of  any  issue  . 
regarding  which  the  party  is  in  default. 
A  petition  for  review  of  an  initial 
determination  filed  pursuant  to 
§  2ia53(a)  shall  be  filed  within  ten  (10) 
days  after  the  service  of  the  initial 
determination.  A  petition  for  review  of 
an  initial  determination  filed  pursuant  to 
S  210.53  (b)  or  (c)  shall  be  filed  within 
five  (5)  days  after  the  service  of  the 
initial  determination,  except  that  a  party 
or  proposed  respondent  who  has  not 
responded  to  the  motion  before  the 
administrative  law  judge  pursuant  to 
S  210.24(c)  may  be  deemed  to  have 
consented  to  the  relief  requested  and 
may  not  petition  for  review  of  the  issues 
raised  in  the  subject  motion.  A  petition 
for  review  shall: 

(i)  Identify  the  party  seeking  review; 

(ii)  Specify  the  issues  upon  whiuh 
review  of  the  inittal  determination  is 
sought: 

(A)  A  finding  or  conclusion  of 
material  fact  is  clearly  erroiwous; 

(B)  A  legal  conclusion  is  erroneous, 
without  governing  precedent,  rule  or 
law,  or  constitutes  an  abuse  of 
discretion;  or 

(C)  The  determination  is  one  affecting 
Commission  policy. 

(iii)  Set  forth  a  concise  statement  of 
the  facts  material  to  the  consideration  sif 
the  stated  issues;  and 

(iv)  Present  a  concise  argument  setting 
forth  the  reasons  why  review  by  the 
Commission  is  neoessary  or  appropriate 
to  resolve  an  important  issue  of  faict 
law.  or  policy. 

(2)  Any  issue  not  raised  in  the  petition 
for  review  filed  pursuant  to  this  rule  will 
be  deemed  to  have  been  abandoned  and 
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may  be  disregarded  by  the  Commission 
in  reviewing  an  initial  determination. 

(3)  Any  party  may  file  a  response  to 
the  petition  for  review  within  five  (5) 
days  after  service  of  the  petition,  except 
that  a  party  who  has  defaulted  may  not 
file  a  response  to  any  issue  regarding 
which  the  party  is  in  default. 

(b)  Grant  or  denial  of  review.  (1)  The 
Commission  shall  decide  whether  to 
grant  in  whole  or  in  part,  a  petition  for 
review  filed  pursuant  to  S  210.53(a] 
within  forty-five  (45)  days  of  the  service 
of  the  initial  determination  on  the 
parties,  or  by  such  other  time  as  the 
Commission  may  order.  The 
Commission  shall  decide  whether  to 
grant,  in  whole  or  in  part,  a  petition  for 
review  filed  pursuant  to  §  210.53  (b)  or 
(c)  within  thirty  (30)  days  of  the  service 
of  the  initial  determination  on  the 
parties,  or  by  such  other  time  as  the 
Commission  may  order. 

(2)  The  Commission  shall  decide 
whether  to  grant  a  petition  for  review, 
based  upon  the  petition  and  response 
thereto,  without  oral  argument  or  further 
written  submissions  unless  the 
Commission  shall  order  otherwise.  The 
standards  for  granting  review  of  an 
initial  determination  are  set  forth  in 
paragraph  (a)(l)(ii)  of  this  section. 

(3)  The  Commission  shall  grant  a 
petition  for  review  and  order  review  of 
an  initial  determination  or  certain  issues 
therein  when  at  least  one  of  the 
participating  Commissioners  votes  for 
ordering  review.  In  its  notice,  the 
Commission  shall  establish  the  scope  of 
the  review  and  the  issues  that  will  be 
considered  and  make  provisions  for 
filing  of  briefs  and  oral  argument  if 
deemed  appropriate  by  the  Commission. 
The  notice  that  the  Commission  has 
granted  the  petition  for  review  shall  be 
served  by  the  Secretary  on  ail  parties, 
the  Department  of  Health  and  Human 
Services,  the  Department  of  Justice,  the 
Federal  Trade  Commission,  and  such 
other  departments  and  agencies  as  the 
Commission  deems  appropriate. 

§  210.55    Commission  review  on  its  own 
motion. 

Within  the  time  provided  in 
§  210.53(h),  the  Commission  on  its  own 
initiative  may  order  review  of  an  initial 
determination  or  certain  issues  therein 
when  at  least  on%  of  the  participating 
Commissioners  votes  for  ordering 
review.  The  standards  for  granting 
review  of  an  initial  determination  are 
set  forth  in  $  210.54(a)(l)(ii).  In  its 
notice,  the  Commission  shall  establish 
the  scope  of  the  review  and  the  issues 
that  will  be  considered  and  make 
provisions  for  filing  of  briefs  and  oral 
argument  if  deemed  appropriate  by  the 
Commission.  The  notice  that  the 


Commission  has  directed  review  on  its 
own  initiative  shall  be  served  by  the 
Secretary  on  all  parties,  the  Department 
of  Health  and  Human  Services,  the 
Department  of  Justice,  the  Federal  Trade 
Commission,  and  such  other 
departments  and  agencies  as  the 
Commission  deems  appropriate. 

§210.56    Review  by  Commission. 

(a)  Briefs  and  Oral  Argument.  In  the 
event  the  Commission  orders  review  of 
an  initial  determination  the  parties  may 
be  requested  to  file  review  briefs 
concerning  the  issues  on  review  at  a 
time,  and  of  a  size  and  nature  set  forth 
in  the  notice  of  review.  The  parties 
within  the  time  provided  for  filing  the 
review  briefs  may  submit  a  written 
request  for  a  hearing  to  present  oral 
argument  before  the  Commission,  which 
the  Commission  in  its  discretion  may 
grant  or  deny.  The  Commission  shall 
grant  the  request  when  at  least  one  of 
the  participating  Commissioners  votes 
in  favor  of  the  request. 

(b)  Scope  of  review.  Only  the  issues 
set  forth  in  the  notice  of  review,  and  all 
subsidiary  issues  therein,  will  be 
considered  by  the  Commission. 

(c)  Determination  on  review.  On 
review  the  Commission  may  affirm, 
reverse,  modify,  set  aside  or  remand  for 
further  proceedings,  in  whole  or  in  part, 
the  initial  determination  of  the 
administrative  law  judge  and  make  any 
findings  or  conclusions  which  in  its 
judgment  are  proper  based  on  the  record 
in  the  proceeding. 

(d)  Time  limit  for  review  of  initial 
determinations  concerning  temporary 
relief  In  the  event  the  Commission 
orders  of  an  initial  determination 
concerning  temporary  relief  filed 
pursuant  to  \  210.53(b),  such  review 
shall  be  completed  within  sixty  (60) 
days  from  the  date  review  is  ordered, 
unless  the  Commission  orders 
otherwise. 

§  210.57    Implementation  of  Conwnission 
action. 

(a)  Service  of  Commission 
determination  upon  the  parties.  A 
Commission  determination  pursuant  to 
S  210.56(c)  or  a  termination  on  the  basis 
of  a  licensing  or  other  agreement  or 
consent  settlement  pursuant  to  S  210.51 
(b)  and  (c),  respectively,  shall  be  served 
upon  each  party  to  the  investigation. 

(b)  Publication  and  transmittal  to  the 
President.  A  Commission  determination 
that  there  is  a  violation  of  section  337,  or 
that  there  is  reason  to  believe  that  there 
is  such  a  violation,  together  with  the 
action  taken,  relative  to  such 
determination,  or  Commission  action 
pursuant  to  Subparts  B  and  C  of  Part  211 
of  this  chapter  shall  be  immediately  (1) 


published  in  the  Federal  Register,  and 

(2)  transmitted  to  the  President  together 
with  the  record  upon  which  the  action  is 
based. 

(c)  Enforceability  of  Commission 
action.  Unless  otherwise  specified,  any 
Commission  action,  other  than  an 
exclusion  order,  shall  be  enforceable 
upon  receipt  by  the  affected  party  of 
notice  of  such  action.  An  exclusion 
order  shall  be  enforceable  upon  receipt 
of  notice  thereof  by  the  Secretary  of  the 
Treasury. 

(d)  Finality  of  affirmative  Commission 
action.  If  the  President  does  not 
disapprove  for  policy  reasons  such 
Commission  action  within  a  period  of 
sixty  (60)  days  beginning  on  the  day 
after  delivery  of  a  copy  of  such 
Commission  action  is  delivered  to  the 
President,  or  if  the  President  notifies  the 
Commission  before  the  close  of  such     , 
period  that  he  approves  such 
Commission  action,  then  such 
Commission  action  shall  become  final 
on  the  day  after  the  close  of  such  period, 
or  the  day  on  which  the  President 
notifies  the  Commission  of  his  approval, 
as  the  case  may  be. 

(e)  Duration.  Final  Commission  action 
shall  remain  in  effect  as  provided  in 
Subpart  C  of  Part  211  of  this  chapter. 

§  210.58    Commission  action,  public 
Interest  factor,  and  bondins. 

(a)  During  the  course  of  each 
proceeding  under  this  part  when  an 
investigation  has  been  instituted,  the 
Commission  shall — 

(1)  Consider  what  action  (exclusion  of 
articles  from  entry,  exclusion  of  articles 
from  entry  under  bond,  or  cease  and 
desist  order),  if  any,  it  should  take,  and, 
when  appropriate,  take  such  action; 

(2)  Consult  with,  and  seek  advice  and 
information  from,  the  Department  of 
Health  and  Human  Services,  the 
Department  of  Justice,  the  Federal  Trade 
Commission,  and  such  other 
departments  and  agencies  as  it 
considers  appropriate,  concerning  the 
subject  matter  of  the  complaint  and  the 
effect  its  actions  (exclusion  of  articles 
from  entry,  exclusion  of  articles  from 
entry  except  under  bond,  cease  and 
desist  order)  under  section  337  of  the 
Tariff  Act  shall  have  upon  the  public 
health  and  welfare,  competitive 
conditions  in  the  U.S.  economy,  the 
production  of  like  or  directly 
competitive  articles  in  the  United  States, 
and  U.S.  consumers; 

(3)  Determine  the  amount  of  bond 
pursuant  to  section  337(e)  or  section 
337(g)(3)  of  the  Tariff  Act,  taking  into 
consideration,  among  other  things,  the 
amount  which  would  offset  any 
competitive  advantage  resulting  from 


Inderal  Jtepater  /  VwL  *9,  Ntt,  227  J  Paday,  Movenber  23.  aiB4  /  Rules  atnd  Hegulatioitt 


the  alleged  tmfair  methods  of 
competition  and  unfair  acts  enjoyed  by 
persons  benefiting  from  the  trnportation 
of  the  articles  in  qaastton;  and 

(4)  Receive  submissions  frosi  the 
parties,  other  interested  persons. 
Government  agencies  and  departments, 
and  the  pubkc,  with  respect  to  the 
subject  matter  of  par«gtaphs  (aj(l)> 
(a)(2).  and  (a)(3)  of  this  section,  which 
submissions  shall  be  served  upon  the 
parties  and  be  available  to  the  public  in 
the  Office  of  the  Secretary.  The 
Commission  will  consider  motions  for 
oral  argument  or.  when  necessary,  for  a 
hearing  with  respect  to  the  subject 
matter  of  this  section. 

(b)  Unless  otherwise  ordered  by  the 
Commission,  or  pemutted  by  this 
subsection,  the  administrative  law  judge 
shall  not  take  evidence  or  other 
information  or  hear  arguments  from  the 
parties  and  other  interested  persons 
with  respect  to  (he  subject  matter  of 
paragraphs  (aMlJ.  (a)(2).  (a)(3),  and  (a)(4) 
of  this  section.  However,  with  regard  to 
settlements  by  agreement  or  consent 
order  under  §  210.51  (b)  and  (c),  the 
parties  may  file  statements  regarding 
the  impact  of  the  proposed  settlement  on 
the  public  interest,  and  the 
administrative  law  judge  may  in  his 
discretion  hear  argument,  although  no 
discovery  may  be  corapellEd  with 
respeot  to  issues  relating  solely  to  the 
public  interest.  Thereafter,  the 
administrative  law  judge  shall  consider 
and  make  appropriate  findings  in  the 
initial  delenninatton  regarding  the  effect 
of  the  proposed  settlement  on  the  public 
health  and  welfare,  competitive 
conditions  in  the  U.S.  economy,  the 
production  of  like  or  directly 
competitive  articles  in  the  United  States, 
and  U.S.  consumen.  With  respect  to 
initial  determinations  concerning 
temporary  relief  issued  pursuant  to 
S  210.53(b),  the  parties  may  present  oral 
or  documentary  evidence  regarding  the 
impact  of  the  requested  temporary  relief 
on  the  public  interest,  submit  rebuttal 
evidence,  and  conduct  such  cross- 
examination  as  may  be  required  for  a 
full  and  true  disclosure  of  the  facts,  and 
the  presiding  officer  shall  thereafter  in 
his  initial  determination  make 
appropriate  findings  regarding  the  effect, 
if  any,  that  the  issuance  of  the  requested 
temporary  relief  would  have  on  the 
public  interest,  although  no  discovery 
may  be  compelled  with  respect  to  issues 
relating  solely  to  the  public  interest. 

§  210.59    Period  for  concluding 
Commission  investigation. 

Each  investigation  instituted  under 
this  part  shall  be  concluded  and  a  final 
order  issued  no  later  than  twelve  (12) 
months  after  the  date  of  publication  in 


the  Federal  Ra^star  of  the  notice 
instituting  the  investigation,  except  diat 
the  Commission  may  designate  the 
investigation  as  a  "more  complicated" 
investigation  and  require  that  it  be 
concluded  no  later  than  eighteen  (16) 
months  after  the  date  of  publication  in  . 
the  Federal  Register  of  the  notioe  of 
investigation.  A  "more  oomplicated" 
investigation  refers  to  an  investigation 
which  is  of  an  involved  nature  owing  to 
the  subject  matter,  difficulty  in  obtaining 
information,  the  large  number  of  parties 
involved  or  other  significant  factors.  The 
Commission  shall  publish  its  reasons  for 
designating  the  investigation  as  a  "more 
comphcated"  investigation  in  the 
Federal  Register.  For  purposes  of  the  12- 
month  and  18-month  periods  prescribed 
by  this  section,  there  shall  be  excluded 
any  period  of  time  during  which  the 
investigation  is  suspended  because  of 
proceedings  in  a  court  or  agency  of  the 
United  States  involving  similar 
questions  concerning  the  subject  matter 
of  such  investigation. 

Subpart  G — Appeatt 

§2ia60    Petition  for  reconsideration. 

Within  fourteen  (14)  days  after  service 
of  a  Commission  determination,  any 
party  may  file  with  the  Commission  a 
petition  for  reconsideration  of  such 
determination  or  any  action  ordered  to 
be  taken  thereunder,  setting  forth  the 
relief  desired  and  the  grounds  in  support 
thereof.  Any  petition  filed  under  this 
section  must  be  confined  to  new 
questions  raised  by  the  determination  or 
action  ordered  to  be  taken  thereunder 
and  upon  which  the  petitioner  had  no 
opportunity  (b  submit  arguments.  Any 
party  desiring  to  oppose  such  a  petition 
shall  file  an  answer  dtereto  within  five 
(5)  days  after  service  of  the  petition 
upon  such  party.  The  filing  of  a  petition 
for  reconsideration  shall  not  stay  the 
effective  date  of  the  determination  or 
action  ordered  to  be  taken  thereunder  or 
toll  the  running  of  any  statutory  time 
period  affecting  such  determination  or 
action  ordered  to  be  taken  thereunder 
unless  specifically  so  ordered  by  the 
Commission. 

S  2 10.61    Disposition  of  pettlton  for 
reconsideFation. 

The  Conunission  may  affirm,  set 
aside,  or  modify  its  determination, 
including  any  action  ordered  by  it  to  be 
taken  thereunder.  When  appropriate,  the 
Commission  may  order  the 
administrative  law  judge  to  take 
additional  evidence. 


§210.70    Interlocutory; 

Rulings  by  the  administrative  law 
judge  on  motions  may  not  be  appealed 


to  the  Commission  prior  to  the 
administrattve  law  judge's  insuanoe  of 
his  initial  determinati  on  except  intiie 
following  circumstances: 

(a)  Appeals  without  leave  of  the 
administrative  law  judge.  The 
Commission  may,  in  its  discretion, 
entertain  interlocutory  appeals  when  a 
ruling  xA  the  administrative  law  judge: 

(1)  Requires  the  disclosure  of  the 
Commission  records  or  requires  the 
appearance  of  Government  officials 
pursuant  to  9  210J5(c);  or 

(2)  Denies  an  application  for 
intervention  pursuant  to  the  provisions 
of  (210.26.  Appeals  from  such  a  ruling 
may  be  sought  by  filing  an  application 
for  review,  not  to  exceed  fifteen  (15) 
pages,  with  the  Commission  within  five 
(5)  days  after  notice  of  the 
administrative  law  judge's  ruling. 
Answer  thereto  may  be  filed  within  five 
(5)  days  after  service  of  flie  application 
for  review.  The  application  for  review 
should  specify  the  person  or  party 
taking  the  appeal  designate  the  ruling  or 
part  thereof  from  which  appeal  is  being 
tnlfpn,  .and  specify  the  reasons  And 
present  arguments  as  to  why  review  is 
being  sought  The  Commission  may, 
upon  its  own  motion,  enter  an  order 
staying  the  return  date  of  an  order 
issued  by  the  administrative  law  fudge 
pursuant  to  S  210.35(c)  or  an  order 
placing  the  matter  on  the  Commission's 
docket  for  review.  Any  order  placing  the 
matter  on  the  Commission's  docket  for    « 
review  will  set  forth  tfae  •nope  of  the 
review  and  the  issues  which  wiU  be 
considered  and  will  make  provision  for 
the  filing  of  briefs  If  deemed  appropriate 
by  the  Commission. 

(b)  Appeals  with  leave  of  the 
administrative  law  judge.  Except  as 
previously  provided  in  paragraph  (a)  «l 
this  section,  applications  for  review  of  a 
ruling  by  the  administrative  law  judge 
may  be  allowed  only  upon  request  made 
to  the  administrative  law  judge  and 
upon  a  determination  by  the 
administrative  law  judge  in  writing,  with 
justification  in  support  thereof,  (1)  that 
the  ruling  involves  a  controlling  question 
of  law  or  policy  as  to  which  there  is 
substantial  ground  for  difference  of 
opinion,  and  (2)  that  either  an  immediate 
appeal  from  die  ruling  may  materially 
advance  the  ultimate  completitm  of  die 
investigation  or  subsequent  review  will 
be  inadequate  remedy.  Applications  for 
review  in  writing,  not  to  exceed  fifteen 
(15)  pages,  may  be  filed  within  five  (5) 
days  after  notice  of  the  administrative 
law  judge's  determination.  Answer 
thereto  may  be  filed  within  five  (5)  days 
after  service  of  the  application  for 
review,  'niereupozi,  the  Commission 
may,  in  its  discretioa  pennit  an  appeal. 


46140        Federal  Register  /  Vol.  49.  Na  227  /  Friday,  November  23,  1984  /  Rules  and  Regulations 


Commission  review,  if  permitted,  shall 
be  conHned  to  the  application  for  review 
and  answer  thereto,  without  oral 
argument  or  further  briefs,  unless 
otherwise  ordered  by  the  Commission. 

(c)  Investigation  not  stayed. 
Application  for  review  hereunder  shall 
not  stay  the  investigation  before  the 
administrative  law  judge  unless  the 
administrative  law  judge  or  the 
Commission  shall  so  order. 

§  210.71    Appeals  of  final  datarmination  to 
tha  UnNad  States  Court  of  Appeals  for  ttte 
Federal  Circuit 

Any  person  adversely  affected  by  a 
final  determination  of  the  Conmiission 
under  subsection  (d),  (e),  or  (f)  of  section 
337  of  the  Tariff  Act  may  appeal  such 
determination  to  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit 

Issued:  November  IS,  1984. 
By  order  of  the  Commission. 
Kennetli  R.  Mason, 

Secretary. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  ttw  Secretary 

24CFRPart44 

(Docket  Na  R-«4-1131;  FR-1S13] 

0 

Non-Federal  Governmental  Audit 
Re<)ulreinenta 

agency:  Office  of  the  Secretary,  HUD. 
action:  Final  rule. 


tz  This  final  rule  implements 
general  audit  requirements  for  those 
entities  that  receive  financial  assistance 
from  HUD.  Entities  covered  include 
State  and  local  governments,  public 
housing  agencies,  Indian  tribal 
governments  and  Indian  housing 
authorities,  and  any  of  their 
subdivisions. 

EFFECTIVE  DATE:  Upon  expiration  of  the 
first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication,  but  not  before  further  notice 
of  the  effective  date  is  published  in  the 
Federal  Register. 

FOn  FURTHER  INFORMATION  CONTACT: 

Steven  A.  Switzer,  Assistant  Inspector 
General  for  Audit,  Office  of  Inspector 
General,  Department  of  Housing  and 
Urban  Development.  Room  8282,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410,  (202)  755-6342.  This  is  not  a  toll- 
free  number. 

SUPPLEMENTARY  INFOfOiATION:  On 

December  30, 1983,  the  Department 


published  an  interim  rule  (48  FR  57483) 
which  established  audit  requirements 
for  recipient  organizations  that  receive 
financial  assistance  from  HUD. 
Recipient  organizations  include  State 
and  local  governments,  public  housing 
agencies,  Indian  tribal  governments  and 
Indian  housing  authorities,  and  any  of 
their  subdivisions.  The  audit 
requirements  were  in  accordance  with 
OMB  Circular  A-102,  Attachment  P— 
"Audit  Requirement". 

OMB  Circular  A-102,  Attachment  P— 
"Audit  Requirements",  set  forth  uniform 
guidelines  for  the  organization-wide 
audit  of  State  and  local  governmental 
and  Indian  tribal  recipients  of  Federal 
assistance.  These  recipient 
organizations,  as  well  as  subrecipients, 
will  develop  their  own  procedures  to 
arrange  for  the  independent  audit  of 
their  financial  statements,  including 
operations.  The  audits  include  financial 
and  compliance  elements  on  an 
organization-wide  basis,  rather  than  on 
a  grant-by-grant  basis.  Audits  that  meet 
the  prescribed  requirements  are  to  be 
accepted  by  all  Federal  awarding 
agencies.  Any  audit  work  conducted  by 
a  Federal  agency  must  build  on,  but  not 
duplicate,  the  audit  work  already  done. 
With  respect  to  particular  programs, 
OMB  may  grant  an  exception  to  these 
audit  requirements.  Any  exceptions  to 
the  Circular's  audic  requirements  will  be 
included  in  the  particular  program 
regulation. 

The  regulations  are  general  in  nature 
and  are  intended  to  apply  to  recipient 
organizations  that  received  Federal 
assistance  from  HUD  either  directly  or 
indirectly.  They  define  the  type  of 
recipient  governmental  organization  that 
may  conduct  the  prescribed  independent 
audit,  define  the  type  of  audit  to  be 
conducted,  and  reserve  HUD's  right  to 
conduct  a  speciHc  audit  where 
necessary. 

No  public  comments  were  received 
during  the  comment  period  which  ended 
on  February  28, 1984.  Therefore,  the 
Department  adopts  the  interim  rule  as 
final. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  of  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  (the  Regulatory  Flexibility  Act), 
the  undersigned  certifies  that  this  rule 
docs  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  regulations  impose  no  new 
requirements  on  recipient  organizations. 
They  promote  simplification  and 
uniformity  in  the  auditing  process  and 
reduce  to  a  great  extent  the  necessity  for 
overlapping  audit  procedures  by  a 
variety  of  Federal  governmental 
agencies. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276,  451 
Seventh  Street.  S.W.,  Washington,  D.C. 
20410. 

This  rule  was  listed  as  number  265  in 
the  Department's  most  recent 
Semiannual  Agenda  of  Regulations 
published  on  April  19, 1984  (49  FR  15910, 
15958)  pursuant  to  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  program  number 
applicable  to  this  rule. 

List  of  Subjects  in  24  CFR  Part  44 

Audit  requirements — non-federal 
governmental  entities.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  is  amended  by 
revising  Part  44  to  read  as  follows: 

PART  44— NON-FEDERAL 
GOVERNMENTAL  AUDIT 
REQUIREMENTS 

Sec. 

44.1  Purpose. 

44.2  Definitions. 

44.3  OMB  audit  report  requirements. 

44.4  HUD  audits. 

44.5  Submission  of  Audit  Report. 

Authority:  Sec.  7(d)  HUD  Act,  42  U.S.C. 

3535(d). 

§  44.1    Purpose. 

These  regulations  establish  general 
audit  requirements  for  recipient 
organizations  in  accordance  with  OMB 
Circular  A-102,  Attachment  P, — "Audit 
Requirements". 

§44.2    Definitions. 

"Recipient  organization"  means  a 
State  department  or  agency,  a  local 
government,  an  Indian  tribal 
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government,  or  a  subdivision  of  any  of 
these  entities  that  receives  Federal 
assistance  as  defined  by  Attachment  P 
from  HUD,  either  directly,  or  indirectly 
as  a  subrecipient.  This  term  also 
includes  public  housing  agencies  and 
Indian  housing  authorities. 

§  44.3    OMB  audit  report  requirements. 

Unless  the  Office  of  Management  and 
Budget  (OMB)  makes  an  exception,  each 
recipient  organization  shall  comply  with 
the  audit  and  other  requirements  of 
Attachment  P,  including  any 
amendments  to  those  requirements 
prescribed  by  future  OMB  action.  If 
OMB  grants  an  exception  from 
Attachment  P  coverage,  the  exception 
will  be  published  in  the  regulations 
governing  that  HUD  program. 

§44.4    HUD  audits. 

The  Secretary  or  an  authorized 
representative  shall  have  access  to  all 
books,  accounts,  records,  reports,  files 
and  other  papers  or  property  of  a 
recipient  organization  pertaining  to 
Federal  assistance  supplied  by  HUD  to 
the  Recipient  Organization  for  the 
purpose  of  making  specific  surveys, 
audits,  examinations,  excerpts  and 
transcripts.  These  HUD  audits  shall  be 
conducted  in  accordance  with 
procedures  specifically  denominated  in 
other  parts  of  this  Title,  where 
applicable. 

§  44.5    Submission  of  Audit  Report 

To  comply  with  the  provisions  of 
Attachment  P,  an  audit  report  shall  be 
submitted  to  the  Federal  cognizant 
agency  as  defined  in  the  Circular  and  as 
assigned  by  OMB,  within  the  time 
established  by  the  cognizant  agency. 
Federal  cognizant  agency  audit 
responsibilities  are  contained  in  the 
Cognizant  Audit  Agency  Guidelines 
developed  by  the  Federal  Inspectors 
General  under  Attachment  P. 

Dated:  November  13. 1984. 
Samuel  R.  Pierce,  Jr., 

Secretary  of  Housing  and  Urban 
Development.  1 

|FR  Due.  B4-30464  Filed  11-21-84;  8:45  ami 
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POSTAL  SERVICE 
39  CFR  Part  111 

Special  Fourth-Class  Mail;  Final 
'Regulations  Implementing  Changes  in 
Eligibility  for  Special  Fourth-Class  Mail 

agency:  Postal  Service. 
action:  Final  rule. 


summary:  Effective  November  25, 1984, 
postal  regulations  will  be  changed  to 
implement  new  eligibility  requirements 
for  special  fourth-class  mail.  These  final 
regulations  permit  mailers  to  mail  books 
consisting  of  at  least  8  printed  pages  and 
to  mail  computer-readable  media 
containing  prerecorded  information  and 
guides  or  scripts  prepared  solely  for  use 
with  such  media  at  the  special  fourth- 
class  rates.  Formerly,  books  including 
supplements,  had  to  contain  24  pages  or 
more  (at  least  22  of  which  were  printed), 
and  computer-readable  media  were  not 
eligible  for  the  special  rates. 
EFFECTIVE  DATE:  12:01  a.m.  on  November 
25. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 
Ernest ).  Collins  at  (202)  245-4749. 
SUPPlfMENTARY  INFORMATION:  On 
November  14, 1984,  the  Governors  of  the 
Postal  Service  approved  a  recommended 
decision  of  the  Postal  Rate  Commission 
revising  section  400.021  of  the  Domestic 
Mail  Classification  Schedule,  which 
defines  the  types  of  materials  that  may 
be  mailed  at  the  special  fourth-class 
rates.  On  the  same  date,  the  Board  of 
Governors  determined  that  the  approved 
changes  will  take  effect  at  12:01  a.m.  on 
November  25, 1984.  A  notice  of  these 
changes  is  published  separately  in  this 
issue  of  the  Federal  Register. 

As  a  result  of  this  decision,  mailers 
may  now  mail  books,  including  books 
issued  to  supplement  other  books,  of  at 
least  8  printed  pages,  consisting  wholly 
of  reading  matter  or  scholarly 
bibliography  or  reading  matter  with 
incidental  blank  spaces  for  notations, 
and  containing  no  advertising  matter 
other  than  incidental  announcements  of 
books  at  the  special  fourth-class  rates. 
In  addition,  computer-readable  media 
containing  prerecorded  information  and 
guides  or  scripts  prepared  solely  for  use 
with  such  media  may  be  mailed  at  the 
special  fourth-class  rates. 

Prior  to  this  change  books,  including 
supplements,  had  to  contain  24  pages  or 
more  (at  least  22  of  which  were  printed) 
to  qualify  for  the  special  fourth-class 
rates,  and  computer-readable  media 
were  not  eligible  for  these  rates. 
Accordingly,  this  rule  change  constitutes 
a  relaxation  and  extension  of  the  rules. 
For  these  reasons,  and  in  order  to  permit 
mailers  to  avail  themselves  of  the 
benefits  of  these  rule  changes  on  the 
effective  date  prescribed  by  the  Board  of 
Governors,  the  Postal  Service  believes 
that  its  usual  practice  of  extending  an 
opportunity  for  notice  and  comment  on 
these  rule  changes  is  unnecessary  in  this 
instance.  Compare  5  U.S.C.  553(c). 

For  the  above  reasons,  the  Postal 
Service  hereby  adopts  the  following 
final  regulations  as  amendments  to  the 


Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  111.1 

PART  111— (AMENDED] 

Chapter  7— Fourtk-CIass  Mail 

***** 

720    Classification 

***** 

724    What  May  Be  Mailed  at  Special  Fourth- 
Class  Rates 

***** 

724.1    General  Description 

***** 

1.  Amend  724.1a  to  read  as  follows: 
a.  Books,  including  books  issued  to 

supplement  other  books,  of  at  least  8 
printed  pages,  consisting  wholly  of 
reading  matter  or  scholarly  bibliography 
or  reading  matter  with  incidental  blank 
spaces  for  notations,  and  containing  no 
advertising  matter  other  than  incidental 
announcements  of  books.  Advertising 
includes  paid  advertising  and  the 
publishers'  own  advertising  in  display, 
classified,  or  editorial  style. 
***** 

2.  Insert  a  new  724.1i  to  read  as 
follows: 

i.  Computer-readable  media 
containing  prerecorded  information  and 
guides  or  scripts  prepared  solely  for  use 
with  such  media. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  in  39 
CFR  111.3. 

(39  U.S.C.  401(3),  403.  3625) 
W.  Allen  Sanders, 

Associate  General  Counsel,  Office  of  Genera! 
Law  and  Administration. 

(FR  Doc.  84-30753  Filed  11-21-84.  8:45  anil 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Docket  No.  A-1-FRL-2713-«1 

Approval  and  Promulgation  of 
Implementation  Plans,  Vermont;  Table 
of  EPA  Approved  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 
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summary:  EPA  is  publishing  a  table 
which  summarizes  approval  actions 
already  taken  to  incorporate  Vermont 
Air  Polution  reg\iIations  into  the  State 
Implementation  Plan  (SIP).  The  intended 
effect  of  this  action  is  to  make  it  easier 
to  identify  those  Vermont  Air  Pollution 
regulations,  or  portions  thereof,  which 
have  been  approved  by  EPA  and  made 
part  of  the  federally-approved  SIP. 
EFFECTIVE  DATE:  This  action  will  be 
effective  January  22, 1985  imless  notice 
is  received  within  30  days  that  adverse 
or  critical  comments  wiU  be  submitted. 
ADDRESSES:  Comments  may  be  mailed 
to  Hariey  F.  Laing,  Director,  Air 
Management  Division.  Room  2312.  JFK 
Federal  Building,  Boston.  MA  02203. 
Copies  CUV  available  for  public 
inspecticHi  during  normal  business  hours 
at  the  Environmental  Protection  Agency, 
Room  231^  JFK  Federal  Bldg..  Boston, 
MA  02203?  Public  Information  Reference 
I  'nit.  Environmental  Protection  Agency, 
401  M  St..  S.W.,  Washington,  D.C 
Office  of  the  Federal  Register,  1100  L  St.. 
N.W..  Room  8401,  Washington.  D.C 
FOR  FURTHER  INFORMATION  CONTACT 
Beth  Qark.  (617)  223-5130). 
SUPPLEMENTARY  INFORMATION:  Since  the 
State  of  Vermont  initially  submitted  its 
State  Implementation  Plan  (SIP)  to  EPA 
in  1972,  there  have  been  numerous 
revisions  to  the  plan.  These  revisions 
included  changes  to  almost  every 
regulation.  The  table  which  is  being 
codiBed  today  at  40  CFR  52.2381 
identifies  those  Vermont  regulations 
which  are  part  of  the  federally-approved 
SIP.  The  table  also  provides  the  date  on 
which  EPA  took  action  to  revise  each 
regulation.  Where  only  part  of  a 
regulation  is  federally  approved,  it  is 
indicated  in  the  comments  section  of  the 
table.  We  are  publishing  this  table  in 
today's  Federal  Register,  and  making  it 
part  of  the  Code  of  Federal  Regulations 
to  assist  the  public  in  identifying  those 


Vermont  regulations  or  portions  thereof, 
which  are  federally  approved.  We 
intend  to  revise  this  table  each  time  we 
approve  a  revision  to  the  Vermont  SIP. 
The  table  published  today  has  been 
developed  primarily  for  informational 
purposes.  It  does  not  have  any 
independent  regulatory  effect.  The 
actual  federally-approved  Vermont  SIP 
is  incorporated  by  reference  at  40  CFR 
52.237a  To  the  extent  that  this  table 
codified  at  40  CFR  52.2381  conflicts  with 
40  CFR  52.237a  40  CFR  52.2370  governs. 

EPA  is  publishing  this  table  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  pubhshing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  announcing  a  proposal 
of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  January  22. 
1984. 

Final  Action:  EPA  is  publishing  a 
table  of  federally-approved  Vermont  Air 
Pollution  regulations  at  40  CFR  52.2381. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8700). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 


action  must  be  filed  in  the  United  State* 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2].) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxide.  Nitrogen  dioxide.  Lead. 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Incorporation  by  reference. 

Authority:  Sec.  110(a)  and  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.S.C.  7410(a) 
and  7601(a)). 

Nola. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Vermont  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  November  2, 1984. 
William  D.  Ruckelshaua, 

Administrator. 

PART  52— {AMENDED) 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  UU— Vermont 

1.  Section  52.2381.  is  added  as  follows: 

§  52.2381    EPA— Approved  Vermont  State 
Regulations. 

The  following  table  identifies  the  state 
regulations  which  have  been  submitted 
to  and  adopted  by  EPA  as  revisions  to 
the  Vermont  State  Implementation  Plan. 
This  table  is  for  informational  purposes 
only  and  does  not  have  any  independent 
regulatory  effect.  To  determine 
rpgulatory  requirements  for  a  specific 
situation  consult  the  plan  identified  in 
S  52.2370.  To  the  extent  that  this  table 
conflicts  with  §S  52.2370,  52.2370 
governs. 


Table  52.2381  — EPA-Approved  Regulations 

CVannont  SIP  ragulMons  19''2  lo  praaam] 


SMa  otaOon.  liDa  and  subiaci 


Chaplar  5    Av  Polulion  ConM) 
SacaonS-101 


Subcliatilar  H    FluKntuiia 

Sackon  5-201     Opan  bwnng  pro>«Mad 


Sudan  S-202    PannissMa  opan  bumng 
Sackon  5-203    Procaduraa  tor  local 


■MhoMiaa  to  bum  natural 


12/10/72 

12/10/72 

11/1S/73 

12/16/74 

1/25/78 

e/12/78 

3/2«/7a 

11/4/7a 

tt/3/81 

12/10/72 
1/25/78 

12/10/72 
1/25/78 

12/10/72 
1/29A7S 


Daw 

Approvad 

by  EPA 


5/31/72 
5/14/73 
3/22/78 
1/21/76 
12/21/78 
4/16/82 
1/W/80 
2/19/80 
2/10/82 

S/31/72 
12/21/78 

5/31/72 
12/21/78 

5/31/72 
12/21/78 


FeOCBAL 

REQiSTtn  OMMon 


37  FB  10099 

38  FR  12713 
41  Fn  11819 
41  FR  3005 
43  FR  59496 
47  FR  16331 
45  FR  6791 
45  FR  10775 
47  FR  8014... 

37  FR  10899 
43  F«  59496 
37  FR  10899 
43  FR  S94S6 
37  FR  10699 
43  FR  59496 


Section 
52  2370 


(W 

(c)(3).. 

(cM5).. 

(CM4) 

(c)(8) 

(C)(16) 

(c)(9) 

(CM  10) 

(CK'5) 

(b( 

(CM8).. 

(b) 

(CMS).. 

(b) 

(cM8>.. 


AM  ct  5-101  (1-42)  viprovad. 
Ralatad  to  wood-fvad  botar*. 
RaMadtoPSO 
Al  a(  5-101  (1-62)  I 
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Table  52.2381. — EPA-Approved  Regulations — Continued 

(VarmoM  SIP  ragulallont  1972  to  praaani] 


Stela  citatkx\,  tttl*  vtd  •ubted 

p«to^ 
adopted 
by&to 

Dato 

Approved 

by  EPA 

Feoerm. 
Register  QtaHon 

Section 
52.2370 

fn-tinn  ^   '^1 1      Prr^^l^rtfi  rd  iriaV-te  -^  rvwitMi^iM^a 

12/10/72 
1/25/78 
8/12/78 

12/10/72 
3/16/75 

7/12/78 

1/25/78 

12/10/72 

12/10/72 

11/19/73 

12/16/74 

7/12/78 

3/14/77 

1/25/78 

8/12/78 

11/13/81 

"l2/"l0/w' 
11/19/73 
1/25/78 
12/10/72 
1/25/78 
3/25/79 
11/4/79 
7/12/78 
1/25/78 
3/24/79 
11/4/79 
11/3/81 

5/31/72 

12/21/78 

4/16/82 

5/31/72 

1/8/82 

2/4/77 

12/21/78 

5/31/72 

5/14/73 

3/22/78 

1/21/76 

2/4/77 

8/2/78 

12/21/78 

4/16/82 

2/10/82 
8/23/83 
5/31/72 

^/22/78 

12/21/78 
5/31/72 

12/21/78 

2/19/80 

2/19/90 

2/4/77 

12/21/78 
2/19/80 
2/19/80 
2/10/82 

37  FR  10899 

43  FR  59496 

47  FR  16331  ..„ 

37  FR  10888... 

47  FR  948 

42  FR  8811 

43  FR  59498 

37  FR  10699... 

38  FR  12713... 

41  FR  11819... 

41  FR  3085 

Section  5-231    Rpblbllfan  of  particulata  matter 

(cK8) 

(cMIS) 

(b) 

5-211  (1M2)  approvwl 
5-211  (3)  not  approved. 

(CX14)..... 

(CMS) 

(cKB) - 

(b) 

(cX3). 

(CMS) 

(CH4) 

(c)(6) 

(c)(7) 

(c)(8) 

(c)(16) 

(CK15) 

(CM17) 

(b) 

Except  5-221(0  (0  and  (iq.  todudas  Uoian  Su. 
Bubble  Approval. 

iiagaroinfl  comousoon  corvamaiaras. 
Regarding  ncanaralors  asphalt  planta. 
Regardng  wood  procsaaing  ptontr 

Except   Cersosimo   Unrtoer.   RuOand   Plywood, 

MoranSta. 
napaaled  5  ?1l  (I) 

42  FR  6811 

43  FR  33918 

43  FR  59496 

47  FR  16331 

47  FR  6014 

48  FR  38235 

37  FR  10899 

41  FR  11819.. 

43  FR  59496 

37  FR  10899 

43  FR  59496 

45  FR  10775 

45  FR  10775 

42  FR  8811 

Approved  tor  Cersoaimo  Lumbar. 

Section  5-251    Control  o(  nitrogen  oxktes  •missions „ 

Section  5-252    Control  of  8»Jfur  dtoxkte  emissions         

(CK5) 

(CM8) 

(b) 

(c)(8) 

(CKIO) 

(CKIO) 

(e)(6) 

(CM8) 

(C)(10)..._. 

(CHIO).... 
(c)(15)._.. 

Section  5-261    Control  of  hazardous  air  contamirtarttB 

43  FR  59496 

45  FR  10775 

45  FR  10775 

47  FR  6014 
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2/19/80 
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2/4/77 
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37  FR  10899 

45  FR  10775 

37  FR  10699 

42  FR  6811 

(b) -. 

(C)(10)..- 

(b) — 

(c)(6).- 

(c)(iO) 

(b) 
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45  FR  10775 

37  FR  10899 

42  FR  6811 

45  FR  10775 

37  FR  10899 

45  FR  10775 

37  FR  10899 

45  FR  10775 

37  FR  10899 
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41  FR  3085 
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(b) — 

(cMiO) ...... 

(b) _ 

(cHiO)._„ 
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(c)(4)  .-.„... 
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• 
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Section  5-306    Cart>on  monoxida  primary/tecondafy.».»...»..».. 

Section  5-307    Ozone  pfimary/secondafy _    —    .    

Section  5-306    Lead  (primary/aecondary) 

Subchapter  IV    Operations/ Procaduraa 

45  FR  10775 

47  FR  8014 

"45TR  10775""!.... 

37  FR  10899 

38  FR  12713 

41  FR  11819 

45  FR  10775 

37  FR  10899 

37  FR  10899 

43  FR  59496 

45  FR  10775. 

37  FR  10899 

45  FR  6781 

(cMiO)..J 

(b) - 

(c)(3) 

(0(5) 

(C)(10) 

(b) 

Section  5-402    Wmten  reports  lahan  requested - 

5-402(1)  arty. 

Section  5-404    MeltKxls  tor  sampling  and  tasting  ol  aouroaa 

Section  5-405    Required  air  monitonng ..._   _.       .    ._    _ 

(b) 

(c)(8) 

(cMiO) 

(b) 

(c)(9) 

(cMiO) 
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(b) 
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Section  5-502    Major  stationary  sources  and  maKX  modifications .._ 

Subch^lar  VII    Motor  veNde  emssions 

Section  5-701    Removal  Ol  control  davioaa » 

45  FR  10775 

45  FR  8781    . .. 

ForNSRPIWl 
ForPSOPIwi. 

45  FR  10775..-. 

37  FR  10699 

38  FR  12713. 

43  FR  59498 

45  FR  6781 

45  FR  10775 

47  FR  6014... 

45  FR  6781     

ForNSRPIan. 
Except  5-501(3). 

45  FR  10775.. 

47  FR  6014 

37  FR  10899 

45  FR  10775 

37  FR  10899 

45  FR  10775 

45  FR  6781..... 

37  FR  10899.. 

43  FR  59496 

37  FR  10899 

42  FR  6811 

Op. 

(cMiO) 

(b) 

Section  5-801    Effective  date    

(CMIO).... 

(CM9) 

(b) 

(cM8) 

(b) 

(CM6). — 
(cMe) 

Fioure  l  — Fuel-bumirK]  eomoment          „ 

■ 

43  FR  59486.- 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Managefnent 

43  CFR  Public  Land  Order  6578 

i  W-34993] 

fVyoming;  Withdrawal  of  Public  Lands 
'or  Castle  Gardens  Recreation  Site 

^GENCV:  Bureau  of  Land  Management, 
nterior. 

action:  Public  Land  Order. 

summary:  This  order  withdraws  110 
acres  of  public  land  from  surface  entry 
and  mining  for  20  years  to  protect  the 
recreational  and  aesthetic  values  as 
well  as  the  capital  investment  of  the 
Castle  Garden  Recreation  site.  The 
lands  have  been  and  remain  open  to 
mineral  leasing. 

EFFECTIVE  date:  November  23. 1984. 

FOM  FURTHER  INFORMATION  CONTACTS 

Scott  Gilmer,  BLM.  Wyoming  State 
Office.  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003,  307-772-2089. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  and  entry  under  the  general 
land  laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2),  but  not 
from  leasing  under  mineral  leasing  laws, 
to  protect  a  Bureau  of  Land 
Management  recreation  site. 

Sixth  Principal  Meridian 

T.  46  N..  R.  89  W., 
Sec.  15,  SM8NEV4NWy4,NEV4SEy4 
NW  'ANW  V4,S  V«jSE  y4NW  y4NW  V*. 

E  yaNw  y^sw  y4Nw  y4.NE  y4sw  y4 
NW  y4.N  y2SEy4Sw  y4.NW  y4, 
SEy4SE  yisw  y4Nw  y4.SE  yiNW  y*. 
N%NEy4Swy4. 

The  area  described  contains  110  acres  in 
Washakie  county. 


2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Ganvy  E.  Camithera, 

Assistant  Secretary  of  the  Interior. 

November  14, 1984. 

|FK  Doc  84-30667  Tiled  11-21-64;  8:45  ain| 
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43  CFR  Public  Land  Order  6S79 

(W-«3358] 

Wyoming;  Partial  Revocation  of  Stocic 
Driveway  WitfKlrawal 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects 
1.533.10  acres  of  public  land  withdrawn 
for  stock  driveway  purposes.  The  lands 
are  needed  for  expansion  of  the 
communities  of  Rawlins  and  Wamsutter. 
Except  for  35  acres  in  a  Recreation  and 
Public  Purposes  lease,  the  lands  will  be 
opened  to  surface  entry  but  have  been 
and  remain  open  to  mining  and  mineral 
leasing. 

EFFECTIVE  DATE:  December  20, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Scott  Gilmer,  BLM,  Wyoming  State 
Office,  P.O.  Box  1828,  Cheyenne. 
Wyoming  82001.  307-772-2089. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 


of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751: 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  of  June  20, 
1918,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 

Sixth  Principal  Meridian,  Wyoming 

T.  21  N.,  R.  87  W., 

Sec.  4,  lots  1-4,  SV^N  Mi: 

Sec.  20.  N'/iSEy4NEV4,  SViS'.^NE'A, 
NWV4NWy4,  S'^NW'/4,  S'/2. 
T.  22  N..  R.  87  W., 

Sec.  32. 
T.  20  N.,  R.  94  W., 

Sec.  34,  NEy4NEy4NWy4NWyi.S'/jNEy4 

NW  y4NW  y4.NW  V4NW  y4NW  y4NW  y4, 
S'/^Nwy4Nwy4Nwy4.swv«Nvvy4 
NW  y4.NW  '/4SW  V4NW  y4.s  '/2SW  yiN 
w  y4.N  WsNw  y4sw  y4,N '/iS  M.N 
w  y4sw  y4,s  y2sw  y4NW  y4sw  y4. 

The  area  described  contains  1,533.10  acres 
in  Carbon  and  Sweetwater  Counties, 
Wyoming. 

2.  The  following  described  lands  are 
presently  in  Recreation  and  Public 
Purposes  lease  W-67920  and  are  closed 
to  the  general  public  land  laws, 
including  the  United  States  mining  laws: 

T.  20  N..  R.  94  W., 

Sec.  34,  N'/iNWy4SWy4,N'/4S'/4 

NW  y4sw  y4.s'/4sw  y4NW  y4sw  y4. 

3.  At  10  a.m.  on  December  20, 1984,  the 
lands  described  in  paragraph  one  except 
those  described  in  paragraph  two  shall 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
December  20, 1984,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

Dated:  November  14, 1984. 
Gamy  E.  Camithera, 

Assistant  Secretary  of  the  Interior. 

|FR  Doc  84-30659  Filed  11-21-64;  8:45  «m| 
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43  CFR  PuMte  Land  Order  65B0 

[M-4t»58]  , 

Montana;  Partial  Revocation  of 
Ponversite  Reserve  Na  24 

AQBICV:  Bureau  of  Land  Management 

Interior. 

actiom:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes 
Secretarial  Order  dated  February  13. 
1922,  which  withdrew  lands  for 
powersite  purposes.  This  action  will 
permit  consummation  of  a  pending  120- 
acre  Forest  Service  exchange.  These 
lands  have  been  and  vdll  remain  open  to 
mining  and  mineral  leasing. 
EFFECTIVE  DATE:  December  2a  1984. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  Binando,  BLM.  Montana  State 
Office,  P.O.  Box  3680a  Billings,  Montana 
59107,  406-657-6090. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751: 
43  U.S.C.  1714.  and  pursuant  to  the 
determination  by  the  Federal  Energy 
Regulatory  Commission  in  DA-214- 
Montana,  it  is  ordered  as  follows: 

1.  Secretarial  Order  dated  February 
13. 1922,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  lands. 

Principal  M«fkiian 

T.  34  N.,  R.  21  W., 

Sec.  13.  SV4SW%: 

Sec.  24.  NEy4NEy4. 

The  area  contains  120  acres  in  Flathead 
County. 

2.  At  9  a.m.  on  December  20, 1984.  the 
lands  will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
national  forest  lands. 

Carrey  E.  Camithera, 

Assistant  Secretary  of  the  Interior. 

November  14, 1984. 

(FR  Doc  64-30658  Filed  11-21-84;  6:45  an) 
MLUNO  COM  4310-84-11 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Parti 

(OST  Docket  No.  1;  Anodt  1-1M] 

Organization  af>d  Detegation  of 
Powers  and  Duties;  Redeiegation  From 
the  General  Counsel  to  the  Ctiief 
Counsels  of  the  Marttlnte  arKi 
Research  and  Special  Programs 
Admtnlstrstlone 

agency:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 


ACnOM:  Final  rule. 


SUMMARY:  This  amendment  redelegates 
to  the  Chief  Counsels  of  the  Maritime 
Administration  (MarAd)  and  the 
Research  and  Special  Programs 
Administration  (RSPA)  authority 
delegated  to  the  General  Counsel  by  the 
Department  of  Justice  to  approve  the 
sufficiency  of  title  to  land  acquired  for 
the  use  of  their  respective  agencies.  This 
authority  has  previously  been 
redelegated  to  all  other  DOT  agency 
chief  counsels:  at  the  time  of  that 
redeiegation,  MarAd  was  not  part  of 
DOT  and  RSPA  did  not  exist. 
DATES:  This  amendment  is  effective 
November  23, 1984.  The  delegations  are 
effective  August  13, 1981  as  to  MarAd. 
and  September  23. 1977  as  to  RSPA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  I.  Ross,  Office  of  die  General 
Counsel,  C-50,  Department  of 
Transportation.  Washington.  DC  (202) 
426-4723. 

SUFRLEMENTARV  JNTOIMIATIOW:  Since 
this  amendment  relates  to  Departmental 
management  procedures,  and  practice. 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  in  fewer  than  thirty  days  after 
publication  in  the  Federal  Register. 
By  delegation  from  the  Assistant 
Attorney  General  Land  and  Natural 
Resources  Division,  Department  of  ' 

Justice,  the  General  Counsel  of  DOT  has 
authority  to  approve  the  legal 
sufficiency  of  the  title  to  land  being 
acquired  for  DOT  use.  To  facilitate  the 
exercise  of  this  authority,  the  General 
Counsel  redelegated  this  authority  to 
each  DOT  agency  chief  counsel  with 
respect  to  that  official's  own  agency.  At 
that  time,  MarAd  was  part  of  Ae 
Department  of  Commerce  and  RSPA  did 
not  exist  as  a  separate  organization 
within  DOT.  This  amendment  delegates 
to  these  two  agencies'  chief  counsels  the 
same  authority  exercised  by  the  other 
chief  counsels  in  DOT,  effective  as  of 
the  date  that  each  was  organized  within 
DOT. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (government 
agencies).  Organization  and  functions 
(government  agencies).  Transportation 
Department. 

PART  1— [AMENDED] 

In  consideration  of  the  foregoing. 
Section  3  of  Appendix  A  of  Part  1  of 
Title  49.  Code  of  Federal  Regulations,  is 
amended  by.  in  the  third  paragraph  of 
that  section,  which  begins  "The  Chief 
Counsels  of  the, "  deleting  "and"  after 
"Urban  Mass  Transportation 
Administration"  and  inserting  "Maritime 


Administration,  and  Research  and 
Special  Programs  Administration" 
before  the  period  after  "SL  Lawrrence 

Seaway  Development  Corporation". 

Authority:  49 1}£.C.  322:  delegation  from 
the  Department  of  |astice. 

Issued  in  Washington.  DC  on  Novmber  7, 
1984. 

|im  |.  Marquaz. 
General  Counael. 

(FR  Doc  64-3a6«8  FIM  11-n-a*:  845  (Oi 
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Federal  Highway  Admintstralion 

49  CFR  Part  395 

[BMCS  DockM  Na  IIC-99-1;  AmdL  Na  aa- 
13] 

Driver's  Record  of  Duty  Status 

AdENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Final  rule  with  request  for 

comments. 

summary:  To  comply  with  the  o|nnion 

of  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  the 
FHWA  is  amending  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSR)  to 
(1)  reinstate  the  12  hour  in  Ueu  of  the 
present  15  consecutive  hour  limitation  in 
the  100-mile  radius  exemption  provision 
from  the  requirement  to  prefiare  driver's 
records  of  duty  status,  and  (2)  reinstate 
the  7  data  items  previously  deleted  from 
the  recordkeeping  requirement  of  the 
driver's  record  of  duty  status. 
Additionally,  comments  for  further 
consideration  of  these  changes  are  being 
requested. 

DATES:  This  rule  is  effective  November 
23, 1985.  Comments  must  be  received  by 
January  31. 1964. 

ADDRESS:  All  comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document  and  must  be 
submitted,  preferably  in  triplicate,  to 
Room  3404,  Bureau  oif  Motor  Carrier 
Safety,  400  Seventh  Street  SW.. 
Washington,  DC.  20590. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Neill  L  Thomas.  Bureau  of  Motor 
Carrier  Safety,  (202)  426-9767,  or  Mrs. 
Kathleen  S.  Markman.  Office  of  the 
Chief  Counsel.  (202)  426-0346,  Federal 
Highway  AdministraticMi,  400  Seventh 
Street,  SW.,  Washington,  D.C  2059a 
Office  hours  are  from  7:45  ajn.  to  4:15 
p.m.  ET.  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 

FHWA,  by  a  final  rule  in  BMCS  Docket 
No.  MC-S«:  Amdt.  No.  81-6,  Driver's 
Logs,  published  in  the  Federal  Register 
on  November  2&  1982  (47  FR  53383). 


\ 
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revised  the  FMCSR  with  respect  to  the 
recordkeeping  requirements  of  the 
driver's  log  by  eliminating  the  following 
seven  items: 

(1)  Total  mileage  today: 

(2)  Name  of  co-driven 

(3)  Home  terminal  address; 

(4)  Total  hours  (as  found  at  far  right 
edge  of  grid); 

(5)  Shipping  document  nuinber(s),  or 
name  of  shipper  and  commodity; 

(6)  Origin;  and 

(7)  Destination  or  turnaround  point. 
In  addition,  the  100-mile  exemption 

provision  of  the  recordkeeping 
requirement  was  revised  by  substituting 
"15  consecutive  hours"  for  the  original 
"12  hours"  as  the  time  during  which  the 
driver  must  return  to  the  point  of 
dispatch. 

Also  changed  in  the  fmal  rule  of 
November  26, 1982  were  the  provisions 
(1)  permitting  motor  carriers  to  use  any 
form  with  the  grid;  (2)  allowing  the  use 
of  any  24  hour  period;  and  (3)  reducing 
the  retention  period  of  the  driver's 
record  of  duty  status  for  the  motor 
carrier  from  1  year  to  6  months  and  from 
30  days  to  8  days  for  the  driver. 

The  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen 
and  Helpers  of  America,  on  March  2, 

1983,  petitioned  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  to  review  and  set  aside  the  fmal 
rule  which  amended  §  395.8  of  the 
FMCSR  by  revamping  the  logkeeping 
requirements.  The  petitioner  contended 
that: 

(a)  The  changes  in  the  logbook  system  are 
arbitrary,  capricious  and  withouta  rational 
basis  In  thai  they  represent  a  significant 
erosion  of  the  FHWA  Motor  Carrier  Safety 
authority  and  enforcement  effectiveness. 

(b)  The  changes  in  the  logbook 
requirements  are  not  supported  by  the 
rulemaking  record  in  this  proceeding. 

(c)  The  public  was  not  adequately  afforded 
an  opportunity  to  comment  on  the  logtiook 
system  changes  in  that  the  Final  rule  differs 
in  serious  and  material  respects  from  the 
originally  proposed  rule. 

The  Court,  in  its  opinion  of  June  12, 

1984,  concluded  in  part: 

We  therefore  uphold  the  agency's 
modirication  of  the  recordkeeping 
requirement  to  permit  drivers  to  use  their 
own  forms.  However,  the  agency  has  failed  to 
demonstrate  that  it  engaged  in  reasoned 
decisionmaking  or  that  it  had  any  basis  at  all 
for  its  decision  to  omit  the  seven  items  of 
information  and  expand  the  exemption  from 
the  recordkeeping  requirement.  For  this 
reason,  we  hold  that  the  agency  acted 
arbitrarily  and  capriciously  in  adopting  the 
new  rules  to  the  extent  that  they  omit  the 
seven  items  of  information  from  the 
recordkeeping  requirement  and  to  the  extent 
that  they  expand  the  exemption  from  the 
recordkeeping  requirement.  (United  States 


Court  of  Appeals  for  the  District  of  Columbia 
Circuit  No.  82-1228  (International 
Brotherhood  of  Teamsters  v.  United  States 
and  American  Trucking  Associations,  Inc.). 
No.  82-122a  slip  op.  at  18  (D.C.  Cir.  June  12, 
1984)). 

As  required  by  the  Court's  decision, 
the  FMCSR  is  being  amended  by 
reinstating  the  omitted  seven  items  and 
the  100-mile  exemption  provision  is 
amended  by  reinstating  the  "12  hour" 
requirement. 

Those  driver's  logs  and  driver's  duty 
status  records  that  have  been  revised  to 
conform  to  the  current  rule  that  was 
vacated  by  the  Court  will  be  required  to 
have  the  additional  seven  items  added 
thereto  by  any  legible  method,  i.e., 
handwritten,  typed,  printed,  or  stamped. 

The  Court  specifically  stated  that  the 
FHWA  had  failed  to  adequately  justify 
in  the  administrative  record  that  the 
seven  omitted  items  of  information  were 
unnecessary  for  law  enforcement 
purposes.  The  Court  also  pointed  out 
that  the  administrative  record  lacked  an 
explanation  of  how  the  50  percent 
reduction  in  driver's  log  preparation  was 
calculated.  Since  the  basis  for  the 
Court's  decision  centered  on  the  lack  of 
justification  for  the  change  of  policy  as 
opposed  to  the  policy  change  itself,  the 
FHWA  is  specifically  requesting  input 
and  data  from  the  public  in  order  to 
determine  if  such  justification  can  be 
demonstrated  and  documented  for 
future  possible  revisions  to  the  driver's 
record  of  duty  status. 

The  central  question  concerns  the 
actual  utility  of  the  seven  items  of 
information.  One  view  expressed  is  that 
the  seven  items  serve  as  a  legitimate 
purpose  in  determining  whether  a  driver 
is  in  compliance  with  the  hours  of 
service  requirements.  Conversely,  it  can 
be  argued  that  the  seven  items 
constitute  recorded  information  of  little 
value.  For  example,  the  data  entry 
"Total Mileage  Today"  will  reveal 
information  identical  to  the  entry  "Total 
Miles  Driving  Today"  unless  there  is 
more  than  one  driver  on  the  vehicle.  The 
data  entries  "Origin"  and  "Destination" 
can  provide  an  immediate  indication  of 
the  vehicle's  travel  or  travel  plan  for  a 
particular  day.  However,  this  same 
information  can  be  determined  by  a 
close  examination  of  the  location  of 
duty  status  changes  shown  in  the 
"Remarks"  portion  of  the  "Graph  Grid" 
section  of  the  driver's  record  of  duty 
status.  The  "Total  Hours"  summary  of 
time  worked  in  each  duty  status  column 
makes  it  easy  to  determine  at  a  glance  if 
the  record  reveals  an  hours  of  service 
violation.  The  same  determination  can 
be  made  counting  the  actual  hours 
recorded  in  each  duty  status  column. 
Therefore,  in  light  of  the  Court's 


criticism  and  in  order  for  the 
administrative  record  to  be  as  complete 
as  possible  for  providing  a  basis  for 
future  possible  rulemaking,  the  FHWA 
is  requesting  comments  which  justify 
retention  or  elimination  of  the  driving 
record  duty  status  or  any  individual 
item  of  information  or  combination  of 
items  required  by  the  driving  record  of 
duty  status. 

After  promulgation  of  the  100-mile 
radius  driver  exemption  in  1980,  the 
FHWA  received  petitions  for  rulemaking 
from  the  Private  "Truck  Council  of 
America,  Inc.  and  Continental  Group, 
Inc.  Both  petitions  requested  that  the  50- 
mile  radius  driver  exemption  be  restored 
as  an  option.  The  petitioners  indicated 
that  many  drivers  who  were  previously 
exempt  from  log  preparation  were  now 
required  to  prepare  the  logs  due  to  the 
12-hour  limitation  established  in  the 
1980  rule.  The  FHWA  realized  that  the 
1980  change  in  the  exemption  had,  in 
fact,  created  the  burden  indicated  by  the 
petitioners.  Thus,  we  requested 
comments  on  those  petitions  in  the 
notice  of  proposed  rulemaking  (NPRM) 
of  February  22, 1982  (47  FR  7702).  The 
majority  of  comments  received  were 
favorable  to  the  proposed  change. 

Comments  are  requested  regarding  the 
availability  of  records  maintained  by 
motor  carriers  generally,  for  use  by 
Federal  and  State  enforcement 
personnel  to  ascertain  if,  under  a  100-     - 
mile,  15  consecutive  hour  exemption 
rule: 

(1)  Drivers  were  on  duty  during  the 
time  they  were  performing  services  for 
the  motor  carrier  or  shipper,  or  were  off 
duty; 

(2)  The  drivers  did  not  drive  in  excess 
of  10  hours  during  the  time  they  were  on 
duty; 

(3)  There  are  adequate  records 
maintained  by  the  motor  carriers  to 
insure  that  the  drivers  were  not  in 
violation  of  (1)  and/or  (2)  above. 

Comments  are  also  requested  on 
whether  the  50-mile  radius  exemption 
should  be  reinstated  as  an  option  rather 
than  change  the  current  100  mile/l2 
hour  provision  to  the  100-mile/l5 
consecutive  hour  provision. 

The  final  rule  published  in  the  Federal 
Register  on  November  26. 1982  (47  FR 
53383)  (BMCS  Docket  No.  MC-99;  Amdt. 
No.  81-6)  was  determined  to  be  a  major 
regulatory  reduction  action  under 
Executive  Order  12291  and  significant 
under  the  DOT's  regulatory  policies  and 
procedures.  This  determination  was 
based  on  projected  cost  savings  which 
would  result  from  the  reduction  in 
requirements  for  maintaining  the 
driver's  record  of  duty  status.  This 
rulemaking  action  is  reinstating 
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requirements  which  existed  prior  to  the 
Noveml>er  26, 1982  fmal  rule  as 
mandated  by  the  United  States  Court  ot 
Appeals.  For  this  reason,  this 
rulemaking  action  is  considered  a  major 
rule  under  Executive  Order  12291  and  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation. 

A  regulatory  evaluation  and 
regulatory  flexibility  analysis  was 
prepared  for  the  final  rule  published  in 
the  Federal  Register  on  November  26, 
1982.  It  is  available  for  review  in  the 
public  docket.  A  copy  may  be  obtained 
by  contacting  Mr.  Neill  L  Thomas  at  the 
address  provided  above  under  the 
heading  "For  Further  Information 
Contact."  Since  this  evaluation 
addressed  the  impacts  of  the  provisions 
which  the  Court  mandated  reinstated,  a 
separate  regulatory  evaluation  is  not 
necessary  for  this  rulemaking  action. 
The  regulatory  flexibility  analysis  had 
determined  that  small  trucking 
operations  would  derive  little  tangible 
savings  from  the  rulemaking  issued  on 
November  26, 1982.  Therefore,  to  revert 
to  the  status  quo  will  not  appreciably 
affect  the  operations  of  the  small 
trucking  industry.  For  these  reasons  and 
under  the  criteria  of  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  it  is 
hereby  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Since  the  amendments  in  this 
document  merely  comply  with  the 
judicial  mandate  of  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia,  public  comment  is 
unnecessary.  Therefore,  the  FHWA 
finds  good  cause  to  make  the 
amendments  fmal  without  prior  notice 
and  opportunity  for  comment  and 
without  a  30-day  delay  in  effective  date 
under  the  Administrative  Procedures 
Act,  Notice  and  opportunity  for 
comment  are  not  required  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
because  it  is  not  anticipated  that  such 
action  could  result  in  the  receipt  of 
useful  information  since  the  judicial 
mandate  provides  for  no  administrative 
discretion.  A  comment  period  is  being 
provided  for  further  consideration  of 
rulemaking  action. 

Information  collection  requirements 
contained  in  this  regulation  (S  395.8) 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511) 


and  have  been  assigned  OMB  control 
number  2125-0016. 

In  view  of  the  above,}  395.8  of  the 
FMCSR  is  being  amended  by  reinstating 
that  portion  of  the  final  rule  vacated  by 
the  Court. 

List  of  SubjecU  in  49  CFR  Part  395 

Motor  carriers— driver's  hours  of 
service.  Reporting  and  recordkeeping 
requirements. 

PART  395— HOURS  OF  SERVICE  OF 
DRIVERS 

In  consideration  of  the  foregoing.  Title 
49  Code  of  Federal  Regulations.  Subtitle 
B,  Chapter  III,  Part  395  is  amended  as 
set  forth  below. 

1.  Section  395.8(d)  is  amended  by 
adding  seven  additional  items  thereto, 
so  that  this  paragraph  will  now  read  as 
follows: 

§  395.8    Driver's  record  of  duty  status. 

***** 

(d)  The  following  information  must  be 
included  on  the  form  in  addition  to  the 
grid: 

(1)  Date: 

(2)  Total  miles  driving  today; 

(3)  Truck  or  tractor  and  trailer 
number, 

(4)  Name  of  carrier, 

(5)  Driver's  signature/certification; 

(6)  24-hour  period  starting  time  (e.g. 
midnight,  9:00  a.m.,  noon,  3:00  p.m.); 

(7)  Main  office  address; 

(8)  Remarks; 

(9)  Total  mileage  today; 

(10)  Name  of  co-driven 

(11)  Home  terminal  address; 

(12)  Total  hours  (far  right  edge  of 
grid); 

(13)  Shipping  document  number(8),  or 
name  of  shipper  and  commodity; 

(14)  Origin;  and 

(15)  Destination  or  turnaround  points. 

2.  Section  395.8(f)  is  amended  by 
revising  paragraph  (5)  and  adding 
paragraphs  11  through  15  thereto,  as 
follows: 

§395.8    Driver's  rocord  of  duty  status. 

•         *        *         •        * 

(f)  The  driver's  activities  shall  be 
recorded  in  accordance  with  the 
following  provisions: 

***** 

(5)  Vehicle  identification.  The  carrier's 
vehicle  number  or  State  and  license 
number  of  each  truck,  truck  tractor  and 
trailer  operated  during  that  24-hour 
period  shall  be  shown  on  the  form 


containing  the  driver's  duty  status 
record. 

***** 

(11)  Total  mileage  today.  Total 
mileage  today  shall  be  that  mileage 
traveled  while  driving,  on  duty  not 
driving,  and  resting  in  a  sleeper  berth,  as 
defined  in  S  395.2(g)  during  the  day 
covered  by  the  record  of  duty  status. 

(12)  Home  terminal.  The  driver's  home 
terminal  address  shown  shall  be  that  at 
which  the  driver  normally  reports  for 
duty. 

(13)  Total  hours.  The  total  hours  in 
each  duty  status:  off  duty  other  than  in  a 
sleeper  berth;  off  duty  in  a  sleeper  berth; 
driving,  and  on  duty  not  driving,  shall  be 
entered  to  the  right  of  the  grid,  the  total 
of  such  entries  shall  equal  24  hours. 

(14)  Shipping  document  number(s).  or 
name  of  shipper  and  commodity  shall  be 
shown  on  the  driver's  record  of  duty 
status. 

(15)  Origin  and  destinatioQ.  The  name 
of  the  place  where  a  trip  begins  and  the 
fmal  destination  or  farthest  tum-around 
point  shall  be  shown.  If  the  trip  requires 
more  than  1  calendar  day,  the  record  of 
duty  status  for  each  day  shall  show  the 
original  and  final  destination.  If  a  driver 
departs  from  and  returns  to  the  same 
place  on  any  day,  the  destination  shall 
be  indicated  by  entering  the  farthest 
point  reached  followed  by  the  words 
"and  return". 

3.  Section  395.8(l)(l)(ii)  and  (iii)  are 
t  revised  to  read,  as  follows: 

§  395.8    Drivar's  record  of  duty  status. 

***** 

(1)  Exemptionsfl)  100-air  mile  radius 
driver.  A  driver  is  exempt  from  the 
requirements  of  this  section  if: 

(i)  *  *  * 

(ii)  The  driver,  except  a  driver 
salesperson,  returns  to  the  work 
reporting  location  and  is  released  from 
work  within  12  hours; 

(iii)  At  least  8  consecutive  hours  off 
duty  separate  each  12  hours  on  duty; 
***** 

(49  U.S.C.  3102;  49  CFR  1.48) 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety.) 

Issued  on:  November  14, 1964 
Kenneth  L.  Pietwm, 
Director.  Bureau  of  Motor  Carrier  Safety. 

|FR  Doc  B4-S0e63  Filed  11-21-84:  S:4S  am] 
BILUNQ  CODE  M10-22-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Dodcct  No.  40a99-413S] 

Ocean  Salmon  Fisheries  Off  ttte 
Coasts  of  Washington,  Oregon,  and 
CaNfomia 

Correction 

In  PR  Doc  84-28714,  beginning  on 
page  43679  in  the  issue  of  Wednesday, 
October  31, 1984,  make  the  following 
corrections: 

1.  On  page  43683,  in  S  661.3(b),  the 
sixth  line  of  the  second  column  should 
have  read  "48*29'44'N.  lat., 
125*00'06'  W.  long.;"  and  in  the  third 
column,  in  paragraph  (d),  nineteenth  line 
bom  the  bottom  of  the  page. 


"Ancorhynchus"  should  have  read 
"Oncorhynchus". 

2.  On  page  43685,  footnote  2. 
referenced  in  §  661.6(d)(1)  should  have 
appeared  at  the  bottom  of  the  Hrst 
column  as  follows: 

*  Dash  ( — )  means  a  long  flash  of  light.". 

3.  On  page  43688,  in  the  Appendix, 
fourteenth  line  of  the  third  column,  "a" 
should  have  read  "or". 

■LUNaCOOC  1S0S-41-4I 


50  CFR  Part  661 
[Dock9t  Na  40S99-4135] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California;  Correction 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commeree. 


ACTKHC  Final  rule:  correction. 

summary:  This  document  corrects  a 
section  number  in  the  fmal  rule  which 
implements  the  framework  amendment 
for  the  commercial  and  recreational 
salmon  Hsheries  off  the  coasts  of 
Washington,  Oregon,  and  California, 
that  was  pubUshed  on  October  31, 1984, 
49  FR  43679. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  T.E.  ICruse,  206-526-6150;  or  Mr.  E.C. 
FuUerton.  213-548-2575. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  84-28714,  appearing  on  page  43681. 
colimm  3.  under  the  response  to 
comment  22,  line  3.  "Section  611.20(a)" 
is  corrected  to  read  "Section  661.20(a)." 

Dated:  Noveint>er  16. 1984. 

Cannen  }.  Blondiii, 

Deputy  Assistant  Administrator  for  Fisheries 
Resources  Management,  National  Marine 
Fisheries  Service. 

|FR  Doc  84-OOSaa  Filed  11-a-M;  8:45  ua] 
MUJNO  COOC  3S10-22-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tt>e 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to     the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  437 
[Docket  No.  1436S] 

Sweet  Com  Crop  Insurance 
Regulations 

aqency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Sweet  Com  Crop 
Insurance  Regulations  (7  CFR  Part  437), 
effective  for  the  1985  and  succeeding 
crop  years  to  provide  for:  (1)  Changing 
to  a  mandatory  "Actual  Production 
History"  (APH)  basis  by  removing  the 
Ptemium  Adjustment  Table  and 
providing  for  cancellation  for  not 
furnishing  records;  (2)  adding  as  a  cause 
of  loss  the  unavoidable  failure  of 
irrigation  water  supply;  (3)  changing  the 
method  of  computing  indemnities  when 
acreage,  share  or  practice  is 
underreported;  (4)  revising  the  insurance 
period  in  certain  counties;  and  (5) 
deleting  Appendix  A.  The  intended 
effect  of  this  rule  is  to  comply  with  the 
provisions  of  Department  Regulation 
1512-1  with  regard  to  review  of 
regulations  issued  by  FCIC  for  need, 
currency,  clarity,  and  effectiveness.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
DATES:  Comment  Date:  Written 
comments,  data,  and  opinions  on  this 
proposed  rule  must  be  submitted  not 
later  than  December  24, 1984,  to  be  sure 
of  consideration. 

ADDRESS:  Written  comment  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250. 
FOR  FURTHER  INFORMATION  CONTACT! 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 


of  Agriculture,  Washington,  D.C.,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15, 
1983).  This  action  constitutes  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regxilations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
June  1, 1989. 

Merritt  W.  Sprague,  Manager,  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17, 1981), 
because  it  will  not  result  in:  (a)  An  effect 
on  the  economy  of  $100  million  or  more; 
(b)  major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export* 
markets;  and  (2)  will  not  increase  the 
Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  apply  ar?:  Title — Crop         , 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015,  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  corrections  to 
language  and  format,  the  principal 
changes  in  the  sweet  com  policy  are: 

1.  Section  l.a. — Add  the  failure  of 
irrigation  water  supply  because  of  an 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  Section 
2.e.(2). 


2.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will  therefore 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  gbod 
loss  experience  who  are  receiving  a 
premium  discount  are  protected  since 
they  will  retain  any  discount  under  the 
present  schedule  through  the  1989  crop 
year  or  until  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

3.  Section  5. — Remove  the  provisions 
for  the  transfer  of  insurance  experience 
and  for  premium  computation  when 
participation  has  not  been  continuous. 
Deletion  of  the  premium  adjustment 
table  eliminates  the  need  for  these 
provisions. 

4.  Section  7.e. — Change  the  end  of  the 
insurance  period  in  certain  counties  in 
Washington  and  Oregon  to  more  closely 
conform  to  the  normal  harvest  period  in 
that  location. 

5.  Section  9.d.— Effective  for  the  1986 
and  succeeding  crop  years  allow  the 
guarantee  only  on  the  acreage,  share,  or 
practice  reported  but  credit  production 
on  the  acreage,  share,  or  practice 
actually  planted  if  the  acreage,  share  or 
practice  reported  results  in  a  premium 
less  than  th^a^reage,  share  or  practice 
actually  planted.  When  acres  are 
underreported,  the  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

6.  Section  9.e. — Add  a  new  subsection 
to  clarify  the  effect  of  untimely  har\'est 
on  total  production  to  be  counted. 

7.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  change  to  mandatory 
APH. 

8.  Section  17.g. — Add  a  definition  for 
the  term  "Loss  ratio"  to  clarify  its  use  in 
Section  5. 

9.  In  addition  to  the  policy  changes 
FCIC  also  proposes  to  eliminate  the 
codification  of  Appendix  A.  All  FCIC 
service  offices  in  die  United  States  will 
be  able  to  advise  a  producer  if  sweet 
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com  insurance  is  offered  in  a  particular 
county. 

FCIC  is  soliciting  comments  on  this 
proposed  rule  for  30  days  after 
publication  in  the  Federal  Register.  All 
written  comments  made  pursuant  to  this 
action  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  Sobiects  in  7  CFR  Part  437 

Oop  insurance.  Sweet  com. 

Proposed  Rnl« 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Sweet  Com  Crop  Insurance 
Regulations  (7  CFR  Part  437),  effective 
for  the  1385  and  succeeding  crop  years, 
to  read  as  follows: 

PART  437— SWEET  CORN  CROP 
INSURANCE  REGULATIONS 

Subpart— Regulations  tor  ttts  IMS  and 
Succeeding  Crop  Ysars 

Sec 

437.1  Availability  of  sweet  com  crap 
msurance. 

437.2  Premiuan  rates,  production  guarantees, 
levels  of  coverage,  and  prices  for 
computing  indemnities. 

437.3  OMB  control  numbers. 

437.4  Creditors. 

437.5  Good  faith  reliance  on 
misrepresentatioii. 

437A    The  contract 

437.7    The  application  aod  policy. 

Autttotity:  Sees.  SOS.  516,  Pub.1.  75-43a  52 
Stat.  73,  77  as  amended  (7  U.S.C.  1508. 1516). 

Subpart— Regulations  for  the  1965  and 
Succeeding  Crop  Years 

S  437.1    Avatatiinty  of  sweet  com  crop 
Insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  sweet  com 
in  counties  within  the  limits  prescribed 
by  and  in  accordance  with  the 
provisions  of  the  Federal  Crop  Insurance 
Act,  as  amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§437.2    Prswlum  rrtse,  production 
guTsntees,  le^eis  et  < 
for  computing  Indemnltiee. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for  sweet 
com  whkb  will  be  included  in  the 
actuarial  table  on  file  in  service  offices 
for  the  county  and  which  may  be 
changed  from  year  to  year. 


(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  437.3    OMB  control  numbers. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  437)  have  been 
approved  by  the  OfTice  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563-0003  and  0563- 
0007. 


§437.4 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§437.5    Gkxxi  faith  reHance  on 
misrepreeentatiorL 

Notwithstanding  any  other  provision 
of  the  sweet  com  insurance  contract 
whenever:  (a)  An  insured  person  under 
a  contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  [1]  Is 
indebted  to  the  Corporation  for 
additional  premiums;  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  person  is  not 
entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  person  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived;  and  (b)  the  Board  of  Directors 
of  the  Corporation,  or  the  Manager  in 
cases  involving  not  more  than 
$100,000,000,  finds  that:  (1)  An  agent  or 
employee  of  the  Corporation  did  in  fact 
make  such  misrepresentation  or  take 
other  erroneous  action  or  give  erroneous 
advice;  (2)  said  insured  person  relied 
thereon  in  good  faith;  and  (3J  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  person  shall  be 
granted  relief  the  same  as  if  otherwise 
entitled  thereto. 

§437.6    Ttie  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  sweet  com  crop 
as  provided  in  the  policy.  The  contract 


shall  consist  of  the  appKcation,  the 

policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§  437.7    The  appMcetlon  and  pobey. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  sweet  corn  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1965  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  sweet 
corn  contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1985  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  prov-jions  of  the  Sweet  Cora 
Insurance  Policy  for  the  1965  and 
succeeding  crop  years  are  as  follows: 

DEPARTME>JT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporstion 

Sweet  Com — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  poUcy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 
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Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against    ' 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire: 

(3)  Insects; 

(4)  Plant  disease; 

(5)  Wildlife: 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting; 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(5). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  Sweet  com  not  being  timely  harvested, 
unless  it  is  determined  that,  due  to  unusual 
weather  conditions,  a  substantial  number  of 
acres  of  sweet  com  in  the  area  were  ready 
for  harvest  at  the  same  time; 

(2)  The  neglect,  mismanagement,  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants  or  employees; 

(3)  The  failure  to  follow  recognized  good 
sweet  com  farming  practices; 

(4)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project;  or 

(5)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  Acreage,  and  Share  Insured.     ' 

a.  The  crop  insured  will  be  canning  and 
freezing  sweet  com:  grown  on  insured 
acreage  and  for  which  a  guarantee  and 
premium  rate  are  provided  bv  the  actuarial 
table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  sweet  com  planted  on  insurable 
acreage  as  designated  by  the  actuarial  table 
and  in  which  you  have  a  share,  as  reported 
by  you  or  as  determined  by  us,  whichever  we 
elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  sweet  com  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  Of  sweet  corn  not  grown  imder  a 
contract  executed  with  a  processor  or 
excluded  from  the  processor  contract  for,  or 
during,  the  crop  year  (The  contract  must  be 
executed  and  effective  before  you  report  your 
acreage.): 

(2)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established: 

(3)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(4)  Which  is  destroyed,  it  is  practical  to 
replant  to  sweet  com,  and  such  acreage  was 
not  replanted; 

(5)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table: 


(6)  Of  volunteer  sweet  com; 

(7)  Planted  to  a  type  or  variety  of  sweet 
com  not  established  as  adapted  to  the  area 
or  excluded  by  the  actuarial  table; 

(8)  Planted  for  the  development  or 
production  of  hybrid  seed  or  for  experimental 
purposes;  or 

(9)  Planted  with  a  crop  other  than  sweet 
com. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good  sweet 
com  irrigation  practice  at  the  time  of 
planting;  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  sweet  com 
irrigation  practice,  except  failure  of  the  water 
supply  from  an  unavoidable  cause  occurring 
after  the  beginning  of  planting,  will  be 
considered  as  due  to  an  uninsured  cause.  The 
failure  or  breakdown  of  irrigation  equipment 
or  facilities  will  not  l>e  considered  as  a  failure 
of  the  water  supply  from  an  unavoidable 
cause. 

f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

g.  An  instmment  in  the  form  of  a  "lease" 
under  which  you  retain  control  of  the  acreage 
on  which  the  insured  crop  is  grown  and 
which  provides  for  delivery  of  the  crop  under 
certain  conditions  and  at  a  stipulated  price(s) 
will,  for  the  purpose  of  this  contract,  be 
treated  as  a  contract  under  which  you  have 
the  share  in  the  crop. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  sweet  corn  in  the 
county  in  which  you  have  a  share; 

b.  The  practice;  and 

c.  Your  share  at  the  time  of  planting; 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  sweet  com 
planted  in  the  county.  This  report  must  be 
submitted  annually  on  or  before  the  reporting 
date  established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  have  submitted  on  this 
report.  If  you  do  not  submit  this  report  by  the 
reporting  date,  we  may  elect  to  determine  by 
unit  the  insured  acreage,  share,  and  practice 
or  we  may  deny  liability  on  any  unit.  Any 
report  submitted  by  you  may  be  revised  only 
upon  our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 


b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  Vt%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1983 
crop  year  under  the  terms  of  the  Experience 
Table  contained  in  the  sweet  com  policy  for  . 
the  1984  crop  year,  you  will  continue  to 
receive  the  benefit  of  that  reduction  subject 
to  the  following  conditions: 

(1)  No  premium  reduction  will  l>e  retained 
after  the  1989  crop  year, 

(2)  The,  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  1984  policy; 

(4)  Once  the  loss  ratio  exceed  .80  no  further 
premium  reduction  will  be  applicable:  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  sweet  com  is 
planted  and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  sweet  com: 

b.  Harvest; 

c.  Final  adjustment  of  a  loss; 

d.  The  date  by  which  sweet  com  acreage 
should  have  been  harvested;  or 

e.  The  following  dates  of  the  calendar  year 
in  which  the  sweet  com  is  normally 
harvested: 

(1)  Benton,  Clacksmas,  Columbia, 

Lane,  Linn,  Marion,  Multnomah. 
Polk,  Washington,  and  Yamhill 
Counties,  Oregon:  and  Clark  and 
Cowhtz  Counties  Washington.. .October  20; 

(2)  All  other  Washington 

Counties October  10; 

(3)  All  other  Oregon  counties  and  all 

other  states September  20. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
sweet  com  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  it; 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use;  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  sweet  com 
and  given  written  consent.  We  will  not 
consent  to  another  use  until  it  is  too  late  to 
replant.  You  must  notify  us  when  such 
acreage  is  put  to  another  use. 

(2)  If  you  anticipate  a  loss  en  any  unit,  you 
must  give  us  notice: 

(a)  At  least  15  days  before  the  beginning  of 
harvest  or 

(b)  Immediately,  if  probable  loss  is  later 
determined.  A  representative  sample  of  the 
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unharvested  swe«t  com  (at  least  10  feet  wide 
and  the  tntire  length  of  the  5cM)  must  mnain 
unhcfveated  for  •  period  of  15  days  from  the 
date  of  notice  unlMt  we  give  yon  written 
conaent  to  harveat  the  aample. 

(3)  If  you  are  going  to  claim  an  indemnity 
on  any  unit  which  is  n«(  to  be  harvested  or 
on  which  harvest  has  been  discontinued, 
notice  must  be  given  not  later  than  48  hours: 

(a)  Before  the  time  harveat  would  norataUy 
start  or 

(b)  After  discontinuance  of  harvest 

If  such  notice  is  not  given  or  if  unharvested 
acreage  is  not  left  intact  the  appraisal  on 
such  acreage  will  be  the  production 
guarantee. 

(4)  Unless  notice  has  been  given  under 
subsection  (3)  above,  and  in  addition  to  the 
other  notices  required  by  this  section,  if  you 
are  going  to  claim  an  indemnity  on  any  unit 
we  must  be  given  notice  not  later  than  30 
days  after  the  earliest  of: 

(a)  Total  destruction  of  the  sweet  com  on 
the  unit; 

(b)  Harvest  of  the  unit  or 

(c)  The  nalfndar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  sweet  com 
which  is  not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Gaim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1]  Total  destruction  of  the  sweet  com  on 
the  unit 

(2)  Harvest  of  the  unit  or 

(3)  The  calendar  dale  for  the  need  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  sweet 
com  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
eadi  miit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  sweet  com  to  be  counted  (see 
section  9e); 

(3)  Multipljring  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy: 

(1)  In  the  19«5  crop  year  results  in  a  lower 
preminm  than  the  actual  premium  determined 
to  be  due.  the  indemnity  will  be  reduced 
proportionately. 

(2)  In  the  1986  and  succeeding  crop  years 
results  in  a  k>wer  premium  than  the  premium 
determined  to  be  due,  the  production 
guarantee  on  the  unit  will  be  computed  on  the 
information  reported  and  Not  on  the  actual 
information  determined.  AH  produiction  from 
insurable  acreage,  whether  or  nor  reported  as 
insurable  will  count  against  the  production 
guarantee. 


e.  The  total  production  (Tons)  to  be 
counted  for  a  unit  will  inchide  all  harvested 
and  appraised  production. 

(1)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  prodoction  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  sweet  com  farming 
practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause: 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(2)  If  any  acreage  of  sweet  com  is  not 
timely  harvested  the  production  to  count  will 
be  the  greater  of  the: 

(a)  Apt>raised  production:  or 

(b)  Dollar  amount  received  from  the 
processor  divided  by  the  processor's  base 
contract  price  per  ton. 

(3)  Any  ap^vaisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  ir 

(a)  Not  put  to  another  use  before  harvest  of 
sweet  com  becomes  general  in  the  county; 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(4)  The  amount  of  production  of  any 
unharvested  sweet  com  may  be  determined 
on  the  basis  of  field  appraisals  conducted 
after  the  end  of  the  insurance  period. 

(5)  If  you  have  elected  to  exclude  hail  and 
fire  as  insured  causes  of  loss  and  the  sweet 
com  is  damaged  by  hail  or  fire,  appraisals 
will  be  made  in  accordance  with  Form  F(J- 
78.  "Request  to  Exclude  Hail  and  Fire". 

(6)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  bring  suit  or  action  against 
us  unless  you  have  complied  with  all  poUcy 
provisions.  If  a  claim  is  denied,  you  may  sue 
us  in  the  United  States  District  Court  under 
the  provisions  of  7  U.S.C.  1508(c).  You  must 
bring  suit  within  12  months  of  the  date  notice 
of  denial  is  mailed  to  and  received  by  you. 

h.  We  will  pay  the  loss  within  30  days  after 
we  reach  agreement  with  you  or  entry  of  a 
Tinal  judgment.  In  no  instance  will  we  be 
liable  for  interest  or  damages  in  connection 
with  any  claim  for  indemnity,  whether  we 
approve  or  disapprove  such  claim. 

i.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  sweet  com  is  planted  for 
any  crop  year,  any  indemnity  will  be  paid  to 
the  per8on(s)  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  Hre 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  Are 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance:  or 

(2)  By  which  the  loss  from  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 


insurance.  For  the  purposes  of  this  section, 
the  amount  of  loss  from  fire  will  be  the 
difference  between  the  fair  market  value  of 
the  production  on  the  unit  before  the  fire  and 
after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract,  and  such  voidance 
will  be  effective  as  of  the  beginning  of  the 
crop  year  with  respect  to  which  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  T>te  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or 
part  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  Access  to  Farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale  or  other  disposition  of  all 
sweet  com  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  Contract  Cancellation  and 
Termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  crop  year  by  giving  written 
notice  on  or  before  the  cancellation  date 
preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  before 
the  cancellation  date.  If  the  insured,  prior  to 
the  cancellation  date,  shows,  to  our 
satisfaction  that  records  are  unavailable  due 
to  conditions  beyond  the  insured's  control, 
such  as  fire,  flood  or  other  natural  disaster. 
\he  Field  Actuarial  Office  may  assign  a  yield 
for  that  year.  The  assigned  yield  will  not 
exceed  the  ten-year  average. 
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d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  claim 
will  be  the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  payment  and  set-off  are  approved. 

e.  The  cancellation  and  termination  dates 
are  April  15. 

f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereoL 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise,  tf 
two  or  more  persons  having  a  joint  intnest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  five  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  of  the  terms  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date.  Acceptance  of  any  changes 
will  be  conclusively  presumed  in  the  absence 
of  any  notice  from  you  to  cancel  the  contract 

17.  Meaning  of  terms. 

For  the  purposes  of  sweet  com  crop 
insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  sweet  com  insurance  In  the  county. 

b.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county,  aa  shown  by  the  actuarial 
table. 

c.  "Crop  year"  means  the  period  within 
which  the  sweet  com  is  normally  grown  and 
is  designated  by  the  calendar  year  in  which 
the  sweet  com  is  normally  harvested. 

d.  "Harvest"  means  the  removal  of  the  ears 
and  husks  from  the  stalks  for  the  purpose  of 
delivery  to  the  processor. 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

f.  "Insured"means  the  person  who 
submitted  the  application  accepted  by  us. 

g.  "Loss  ratio"  means  the  ratio  of 
indemnity(ies)  to  premrum(s). 

h.  "Person"  means  an  individual, 
partnership,  association,  corporatioa  estate. 


trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

i.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurence  or  such  other 
approved  office  as  may-be-selected  by  you  or 
designated  by  us. 

j.  'Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  sweet 
corn  or  a  share  of  the  proceeds  therefrom. 

k.  "Unit"  means  all  insurable  acreage  of 
sweet  com  in  the  coimty  on  the  date  of 
planting  for  the  crop  year 

(1)  in  which  you  have  100  percent  share:  or 

(2)  which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment  or  any  consideration  other  than  a 
share  in  the  sweet  com  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office  or  by  written 
agreement  with  us.  We  will  determine  units 
as  herein  defined  when  the  acreage  is 
reported.  Errors  in  reporting  such  units  may 
be  corrected  by  us  to  conform  to  applicable 
guidelines  when  adjusting  a  loss  and  «ve  may 
consider  any  acreage  and  share  of  reported 
by  or  for  your  spouse  or  child  or  any  member 
of  your  household  to  be  your  bona  fide  share 
of  any  other  person  having  an  interest 
therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  pohcy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  or  our 
receipt  of  the  written  notice. 

Approved  by  the  Board  of  Directors  on 
August  16, 1984. 

Peter  F.  Cola. 

Secretary,  Federal  Crop  Insurance 
Corporation. 

Dated  November  15. 1984. 
Approved  by: 
Edward  Hews. 

Acting  Manager 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[  Alrspac*  Docl(et4«a  M-AAL-U] 

Proposed  Designation  of  Huslia,  AK, 
Transition  Area 

agency:  Federal  Aviatron 
Administration  (FAA).  DOT. 

ACnOM:  Notice  of  proposed  nilemaking. 

SUMMARY:  This  notice  proposes  to  lower 
the  base  of  controlled  airspace  in  the 
vicinity  of  Huslia.  AK.  Airport  to  700 
feet  above  the  surface  so  that  aircraft 
conducting  flight  under  instrument  flight 
rules  (IFR)  would  have  exclusive  use  of 
that  airspace  when  the  visibility  is  less 
than  3  miles  and  thereby  enhancing  the 
safety  of  such  operations.  This  proposed 
action  will  change  the  airport  status 
from  VFR  to  IFR. 

DATE:  Comments  must  be  received  on  or 
before  January  7. 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA 
Alaskan  Region.  Attention:  Manager. 
Air  Traffic  Division,  Docket  No.  84- 
AAL-14.  Federal  Aviation 
Administration,  701  C  Street.  Box  14, 
Anchorage.  AK  99513. 

The  official  docket  may  be  examined 
in  the  FAA  Rules  Docket.  Office  of  the 
Regional  Counsel.  Third  Floor,  Module 
F.  Federal  Building  U.S.  Courthouse.  701 
C  Street.  Anchorage.  Alaska. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division.  Third  Floor,  Module  B.  Federal 
Building  U.S.  Courthouse.  701  C  Street. 
Anchorage  AK. 

FOR  FURTHER  INRMMATION  CONTACT: 
Robert  C.  Durand,  Procedures  and 
Airspace  Specialist,  (AAL-536),  Air 
Traffic  Division,  Federal  Aviation 
Administration,  701  C  Street  Box  14, 
Anchorage,  AK  99513,  telephone  (907) 
271-5902. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factiial  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
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Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AAL-14."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Regional  Air 
Traffic  Division,  Third  Floor,  Module  B, 
Federal  Building  U.S.  Courthouse,  701  C 
Street,  Anchorage,  AK,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Operations,  Procedures,  and  Airspace 
Branch,  Air  Traffic  Division,  Alaskan 
Region,  701  C  Street,  Box  14,  Anchorage, 
AK  99513.  or  by  calling  (907)  271-5902. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  base  of 
controlled  airspace  at  700  feet  above  the 
surface  in  a  rectangular  area  37  statute 
miles  by  14  statute  miles  over  the 
Huslia,  AK,  Airport.  While  this  airspace 
designation  would  exclude  aircraft  from 
conducting  flight  under  visual  flight 
rules  (VFR)  when  the  visibility  is  less 
than  3  miles,  it  would  enhance  the 
safety  of  aircraft  conducting  flight  under 
IFR.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6  dated 
January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 


keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traflic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

Hualia.  AK  [New] 

That  airspace  extending  upward  from  700- 
feet  above  the  surface  within  9.5  miles 
northwest  and  4.5  miles  southeast  of  the  028* 
radial  from  the  Huslia  VOR  (lat.  65°42'24.41" 
N.,  long.  156°22'04.67"  W.)  extending  from  the 
VOR  to  1B.5  miles  northeast  of  the  VOR:  and 
within  4.5  miles  southeast  and  9.5  miles 
northwest  of  the  208°  radial  from  the  Huslia 
VOR  extending  from  the  VOR  to  18.5  miles 
southwest  of  the  VOR. 

(Sees.  307(a)  and  313(a],  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a|  and  1354(a)):  (49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449,  January 
12, 1983]):  and  14  CFR  11.65) 

Issued  in  Anchorage.  Alaska,  on  November 
13. 1984. 

Franklin  L.  Cunningham, 
Director,  Alaskan  Region. 

(FR  Doc  M-3oei7  Filed  11-21-84:  8:45  am) 
MLUNO  CODE  4S10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  84-AAL-10] 

Proposed  Designation  of  Selawlk,  AK, 
Transition  Area 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  prd^oses  to  lower 
the  base  of  controlled  airspace  in  the 
vicinity  of  Selawik,  AK,  Airport  to  700 
feet  above  the  surface  so  that  aircraft 
conducting  flight  under  instrument  flight 
rules  (IFR)  would  have  exclusive  use  of 
that  airspace  when  the  visibility  is  less 
than  3  miles  and  thereby  enhancing  the 
safety  of  such  operations.  This  proposed 


action  will  change  the  airport  status 

from  VFR  to  IFR. 

DATES:  Comments  must  be  received  on 

or  before  January  7, 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA 
Alaskan  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  84- 
AAL-10,  Federal  Aviation 
Administration,  701  C  Street,  Box  14, 
Anchorage,  AK  99513. 

The  official  docket  may  be  examined 
in  the  FAA  Rules  Docket,  Office  of  the 
Regional  Counsel,  Third  Floor,  Module 
F,  Federal  Building  U.S.  Courthouse,  701  " 
C  Street,  Anchorage,  Alaska. 

An  informal  docket  may  also  be 
examined  during  normal  busiriPss  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Third  Floor,  Module  B,  Federal 
Building  U.S.  Courthouse,  701  C  Street. 
Anchorage,  AK. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  CJ)urand.  Procedures  and 
Airspace  Specialist,  (AAL-536),  Air 
Traffic  Division,  Federal  Aviation 
Administration,  701  C  Street,  Box  14, 
Anchorage.  AK  99513,  telephone  (907) 
271-5902. 
SUPPt^MtNTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  pro|7osal.  Comments 
are  specifically  invited  on  the  overall 
regulatory  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  these 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AAL-lO."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Regional  Air 
Traffic  Division,  Third  Floor,  Module  B. 
Federal  Building  U.S.  Courthouse,  701  C 
Street,  Anchorage,  AK,  both  before  and 
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after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvailabiHty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  federal 
Aviation  Administration,  Manager, 
Operations,  Procedures,  and  Airspace 
Branch,  Air  Traffic  Division,  Alaskan 
Region,  701  C  Street,  Box  14,  Anchorage, 
AK  99513,  or  by  calling  (907)  271-5902. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  base  of 
controlled  airspace  at  700  feet  above  the 
surface  37  statute  miles  long  by  14 
statute  miles  wide  over  the  Selawik,  AK, 
Airport.  While  this  airspace  designation 
would  exclude  aircraft  from  conducting 
night  under  visual  flight  rules  (VFR) 
when  the  visibility  is  less  than  3  miles,  it 
would  enhance  the  safety  of  aircraft 
conducting  flight  under  IFR.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 


5  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  71)  as 
follows: 

Selawik.  AK  |New| 

That  airspace  extending  upward  from  7tO- 
feet  above  the  surface  within  9.5  miles  north 
and  4.5  miles  south  of  the  079*  radial  from  the 
Selawik  VOR  (lat.  66'36'02.11'  N,  knig. 
159'59'10.81"  W)  extending  from  the  VOR  to 
18.5  miles  east  of  the  VOR;  and  within  9.5 
miles  south  and  4.5  miles  north  of  the  266* 
radial  from  the  Selawik  VOR  to  18  5  miles 
west  of  the  VOR. 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  (49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449.  January 
12. 1983)):  and  14  CFR  11.65) 

Issued  in  anchorage,  Alaska,  on  November 
13, 1984. 

Franklin  L  Cunningfaam, 

Director,  Alaskan  Region. 

|FR  Doc.  84-30618  Filed  11-21-84:  8:4S  ami 
WLLINQ  CODE  M10-1S-M 


14  CFR  Part  71 

I  Airspace  Docket  Na  84-ACE-11] 

Proposed  Alteration  of  Transition 
Area,  Lawrence,  Kansas 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  Notice  proposes  to  alter 
the  700  foot  transition  area  at  Lawrence, 
Kansas,  to  provide  additional  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  to  the 
Lawrence,  Kansas  Muncipal  Airport 
utilizing  the  Topeka,  Kansas  VORTAC 
as  a  navigational  aid. 

DATES:  Comments  must  be  received  on 
or  before  December  26, 1984. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Manager,  Operations, 
Procedures  and  Airspace  Branch,  Air 
Traffic  Division,  ACE-540,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Regional  Counsel, 
Central  Region,  Federal  Aviation 
Administration,  Room  1558,  601  East 
12th  Street,  Kansas  City,  Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager, 
Operations,  Procedures  and  Airspace 
Branch,  Air  Traffic  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  L.  Camine,  Airspace  Specialist, 
Operations,  Procedures,  and  Airspace 
Branch,  Air  Traffic  Division,  ACF.-540, 
FAA,  Central  Region,  601  East  12th 


Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-3408. 

SUPPLEMENTARY  INFORMATION:  . 
Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Operations,  Procedures  and 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration.  601 
East  12th  Street  Kansas  City,  Missouri 
64106.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  before  action  is  taken 
on  the  proposed  amendment  The 
proposal  contained  in  this  Notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations,  Procedures  and  Airspace 
Branch,  601  East  12th  Street,  Kansas 
City,  Missouri  64106  or  by  calling  (816) 
374-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

Discussion 

The  FAA  is  considering  an 
amendment  to  Subpart  G,  t  71.181  of  the 
Federal  Aviation  Regulations  (14  CF"R 
71.181)  by  altering  the  700-foot  transition 
area  at  Lawrence,  Kansas.  To  enhance 
airport  usage  an  additional  instrument 
approach  procedure  to  the  Lawrence. 
Kansas  Municipal  Airport  is  being 
established  utilizing  the  Topeka 
VORTAC  as  a  navigational  aid.  The 
establishment  of  this  new  instrument 
approach  procedure  based  on  this 
navigational  aid  entails  alteration  of  the 
transition  area  at  Lawrence,  Kansas,  at 
and  above  7tX)  feet  above  ground  level 
within  which  aircraft  are  provided  air 
traffic  control  service.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR). 
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The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  Transition  Area. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71), 
by  altering  the  following  transition  area: 

Lawrance.  Kansas 

That  airspace  extending  upward  from  700 
feel  at>ove  the  surface  within  a  S-mile  radius 
of  the  Lawrence  Municipal  Airport  (latitude 
39*00'41'N;  longitude  95'12'56'W):  within  2 
miles  each  side  of  the  Topeka.  Kansas 
VORTAC  116*  radial,  extending  frcm  the  5- 
mile  radius  area  to  13  miles  SE  of  the 
VORTAC:  and  within  3  miles  each  side  of  the 
318*  bearing  from  L,awrence  Municipal 
Airport,  extending  from  the  5-mile  radius  to  8 
miles  NW  of  the  airport,  counter-clockwise 
within  the  5-mile  radius  area  to  within  2 
miles  each  side  of  the  145*  bearing  from 
Lawrence  Municipal  Airport,  exending  from 
the  5-mile  radius  to  9  miles  SE  of  the  airport. 
(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449,  January 
12, 1983):  and  Sec.  11.65  of  the  Federal 
Aviation  Regulations  (14  CFR  11.65)). 

Issued  in  Kansas  City,  Missouri,  on 
November  8, 1984. 
|ohn  E.  Shaw. 
Acting  Director,  Central  Region. 

ini  Doc.  a4-30816  Filed  11-71-S4:  •:4S  an] 
BILUNQ  COOC  4t1»-13-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  451 

Advertising  for  Over-the-Counter 
Antacids 

agency:  Federal  Trade  Commission. 


ACTION:  Termination  of  proposed 
rulemaking  proceeding, 

summary:  The  Federal  Trade 
Conmiission  (Conunission)  has 
terminated  its  rulemaking  concerning 
advertising  for  over-the-counter 
antacids  (TRR  No.  215-56).  43  FR  38851 
(Aug.  31. 1978). 

The  record  does  not  adequately 
support  the  rulemaking  staffs 
contention  that  antacid  advertisements 
are  deceptive,  since  they  do  not  appear 
to  represent  that  antacids  are  safe  for 
everyone.  Nor  does  the  record  establish 
that  antacid  advertising  is  unfair,  since 
the  evidence  of  likely  substantial  injury 
to  consumers  is  problematic.  Without  a 
clear  demonstration  that  antacid 
advertising  is  deceptive  or  unfair,  the 
predicate  for  a  rule  regulating  such 
advertising  fails. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  S.  Snyder,  Associate  Director 
for  Advertising  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  D.C,  20580 
(Telephone  (202)  376-8617). 
SUPPLEMENTARY  INFORMATION:  On  July 
27, 1984,  the  Commission  unanimously 
voted  to  terminate  its  rulemaking 
proceeding  concerning  advertising  for 
over-the-counter  antacids.  The  purpose 
of  the  rulemaking  was  to  determine 
whether  health  risk  warnings  similar  to 
those  the  Food  and  Drug  Administration 
requires  on  antacid  package  labels, 
should  also  be  required  in 
advertisements. 

In  evaluating  whether  a  proposed 
industry-wide  trade  regulation  rule  was 
warranted,  the  Commission  examined 
the  record  closely  to  determine  whether 
it  demonstrated:  (1)  That  unfair  or 
deceptive  practices  were  prevalent;  (2) 
that  the  proposed  remedy  would  likely 
solve  the  perceived  problems;  and  (3) 
that  the  benefits  of  the  proposed  rule 
would  outweigh  its  costs.  After 
reviewing  the  record,  the  Commission 
concluded  that  the  rulemaking  should  be 
terminated. 

The  record  does  not  adequately 
support  the  rulemaking  staffs 
contention  that  antacid  advertisements 
are  deceptive,  since  they  do  not  appear 
to  represent  that  antacids  are  safe  for 
everyone.  Nor  does  the  record  establish 
that  antacid  advertising  is  unfair,  since 
the  evidence  of  likely  substantial  injury 
to  consumers  is  problematic.  Without  a 
clear  demonstration  that  antacid 
advertising  is  deceptive  or  unfair,  the 
predicate  for  a  rule  regulating  such 
advertising  fails. 

The  Commission  is  committed  to 
protecting  consumers  from  misleading 
claims  that  may  injure  their  health.  At 
the  same  time,  however,  the 


Commission  must  ensure  that  its 
actions — particularly  industry-wide 
rules — are  based  on  sound  evidence 
demonstrating  that  consumers  will 
benefit.  Because  the  rulemaking  record 
does  not  meet  this  test,  the  Commission 
has  terminated  this  rulemaking 
proceeding. 

By  direction  of  the  Commission, 
Emily  H.Rock. 

Secretary. 

[FR  Doc  M-30eW  Filed  n-21-«4;  S:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-21498;  File  No.  S7-37-44] 

Unlisted  Trading  Privileges  In  Over- 
the^ounter  Securities 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Solicitation  of  public  comments. 

summary:  In  light  of  the  recent 
developments  in  the  national  market 
system  and  the  request  by  two  national 
securities  exchanges  to  trade  certain 
over-the-counter  securities,  the 
Commission  is  soliciting  comment  on  the 
appropriateness  of  granting  exchanges 
unlisted  trading  privileges  in  over-the- 
counter  securities. 
DATE:  Comments  to  be  received  by 
January  15. 1984, 

ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  and  addressed  to 
Shirley  E.  Hollis,  Acting  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  D.C. 
20549.  All  comments  should  refer  to  File 
No.  S7-37-84,  and  will  be  available  for 
public  inspection  at  the  Commission's 
Public  Reference  Room,  450  Fifth  Street 
NW.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Uchimoto.  Esq.,  (202)  272- 
2409,  Room  5193,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW„ 
Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION: 

Summary 

In  the  Securities  Acts  Amendments  of 
1975  {"1975-Amendments"),>  Congress 
directed  the  Commission  to  facilitate  the 
development  of  a  national  market 
system  ("NMS")  for  securities, 
consistent  with  certain  objectives, 
including  "fair  competition  *  *  * 


'  Pub.  L.  94-29,  89  Stut.  97  ()une  4, 1975). 


Federal  Register  /  Vol.  49,  No.  227  /  Friday.  November  23.  1984  /  Pi^posed  Rules  46157 


between  exchange  markets  and  markets 
other  than  exchange  markets."*  The 
1975  Amendments  also  authorized  the 
Commission  to  grant  unlisted  trading 
privileges  ("UTP")  to  exchanges  in 
unlisted  over-the-counter  ("OTC") 
securities  subject  to  making  certain 
Endings.*  The  Commission,  to  date, 
generally  has  deferred  extending  to 
exchanges  UTP  in  OTC  stocks  pending 
progress  on  the  development  of  the 
NMS.  The  Commission  believes  that,  in 
view  of  developments  in  the  NMS  to 
date,  it  is  now  appropriate  to  review 
whether  exchanges  should  be  granted 
UTP  in  OTC  stocks  as  a  general  matter. 
This  release  discusses  the  background 
of  UTP  in  OTC  stocks  and  recent 
exchange  comments  and  proposals  with 
respect  to  such  privileges,  including  an 
application  by  two  exchanges  for  UTP  in 
certain  OTC  stocks.*  To  aid  the 
Commission  in  its  consideration  of 
whether  UTP  in  OTC  stocks  should  be 
granted  at  this  time,  the  Commission 
solicits  comment  on  both  the  general 
issue  of  whether  UTP  in  OTC  stocks 
should  be  granted  to  exchanges  at  this 
time,  and  on  specific  questions  to  be 
addressed  before  the  grant  of  such 
privileges. 

I.  Background  of  UTP 

An  exchange  can  obtain  the  ability  to 
trade  a  security  on  its  floor  in  one  of  two 
ways.  Either  the  issuer  of  the  security 
could  list  the  security  on  the  exchange, 
or  the  exchange  could  apply  to  the 
Commission  for  UTP  in  a  security.  An 
issuer's  consent  is  not  required  for  an 
exchange  to  trade  the  issuer's  security 
pursuant  to  UTP,  although  the  issuer 
may  petition  the  Commission  for 
termination  of  the  exchange's  UTP, 
While  the  New  York  ("NYSE")  and 
American  ("Amex")  Stock  Exchanges 
primarily  trade  stocks  that  are  listed  on 
their  exchanges,  the  majority  of  the 
stocks  traded  on  regional  exchanges  are 
NYSE  and  Amex  listings  traded  on  a 
UTP  basis.  For  almost  50  years,  the 
Commission  has  encouraged  multiple 
trading  of  listed  stocks  by  liberally 
granting  exchange  applications  for  UTP 
in  stocks  listed  on  another  securities 
exchange.* 


'  Section  1l.^(a)(l)(C)(ii)  of  the  Securities 
Exchange  Act  of  1934  ("Act"). 

»  Section  12(f)(1)(C)  of  the  Act. 

*  Letter  to  Unda  Waning,  Division  of  Market 
Regulations,  SEC.  from  |09eph  Raferty.  Vice 
President  and  Corporate  Secretary.  BSE,  dated 
August  22. 1984  ("BSE  Letter"):  and  letter  to  Linda 
Waning.  Division  of  Market  Regulation,  SEC.  from 
Robin  Tengroth.  Senior  Usting  Representative. 
Listing/Membership  Department.  MSE,  dated 
October  29. 1984  (MSE  Letter"). 

'  See  Werner.  Adventure  in  Social  Control  of 
Finance:  Tfie  National  Market  System  for 
Securities.  7  COLUM.  L  REV.  1233. 1249  (1975):  and 


By  contrast,  the  Commission 
historically  has  granted  UTP  in  OTC 
stocks  infrequently.  As  originally 
adopted  in  1934,  the  Act  prohibited  any 
unlisted  trading  of  OTC  stocks  on 
exchanges,  but  authorized  the 
Commission  to  extend  UTP  pending 
completion  of  a  Commission  study 
mandated  by  Congress.  Following  that 
study,  the  1936  amendments  to  the  Act 
empowered  the  Commission  to  grant 
UTP  in  OTC  stocks  for  those  issues  that 
were  either  subject  to  disclosure  and 
other  requirements  "substantially 
equivalent"  to  those  imposed  on  listed 
companies  by  the  Act,  or  as  to  which  the 
Commission  determined  that  the  public 
interest  and  the  protection  of  investors 
would  best  be  served  by  such  an 
extension  of  UTP.«  At  that  time,  OTC 
securities  were  not  subject  to  the 
periodic  reporting  requirements  of 
Section  12  of  the  Act;  consequently, 
because  of  the  wide  disparity  in 
disclosure  requirements  between  listed 
and  unlisted  stocks,  the  Commission 
rarely  exercised  its  authority  to  grant 
UTP  in  OTC  stocks. 

In  1964,  the  Act  was  amended  to 
extend  basic  reporting  and  disclosure 
requirements  to  virtually  all  publicly 
traded  companies,  reducing  the 
disclosure  disparities  between  OTC  and 
listed  stocks.  At  the  same  time, 
however,  the  1964  amendments  repealed 
Section  12(f)(3)  thereby  removing  the 
Commission's  authority  to  grant  UTP  in 
OTC  stocks. 

In  the  early  1970's,  the  Commission, 
Congress,  and  the  securities  industry 
began  considering  the  possibility  of  a 
National  Market  System  for  securities. 
In  connection  with  National  Market 
System  discussions.  Congress  again 
reviewed  the  role  of  UTP  in  OTC  stocks. 
The  Securities  Industry  Study,  ^  which 


approval  of  MSE  UTP  application  to  trade  910 
securities  listed  on  the  NYSE,  Securities  Exchange 
Act  Release  No.  16422  (December  12, 1979],  18  SEC 
Docket  1323. 

•  See  Section  12(f)(3)  of  the  Act  as  amended  in 
1936.  In  addition,  to  preserve  the  economic  viability 
of  the  then  New  York  Curb  Exchange  (predecessor 
to  the  Amex)  and  some  of  the  regional  exchanges, 
the  1936  amendments  to  the  Act  permitted  the 
continued  trading  of  unlisted  stocks  by  those 
exchanges  by  grandfathering  in  securities  that  were 
traded  unlisted  before  March  1, 1934.  In  1934,  the 
New  York  Curb  Exchange,  the  second  largest 
exchange,  was  trading  1.689  unlisted  securities  and 
only  374  that  were  listed.  Indeed,  as  recently  as 
1945,  a  majority  of  stocks  traded  on  that  exchange 
were  unlisted,  and  today  34  are  traded  on  an 
unlisted  basis. 

'  See  Senate  Subcomm.  on  Securities,  Comm.  on 
Banking.  Housing  and  Urb.  Affs..  Securities  Industry' 
Study.  S.  Doc.  No.  13. 93rd  Cong.,  1st  Sess.  (1973) 
("Securities  Industry  Study"). 


served  as  a  basis  for  the  1975 
Amendments,  concluded  that  exchange 
trading  of  OTC  securities  "would  be  an 
important  step  toward  the  goal  of  a 
national  market  system  in  which 
investors  in  any  particular  security 
obtain  the  optimum  benefits  of  both  the 
'auction'  and  'dealer'  system  which  are 
feasible  in  a  security  having  its 
particular  trading  characteristics."  The 
Study  also  believed,  however,  that 
attention  must  be  given  to  such  trading's 
'potential  impact  on  the  OTC  market 
and  on  the  present  system  by  which 
securities  are  'listed'  on  exchanges."  In 
particular,  the  Study  noted  that 
exchange  off-board  trading  restrictions* 
could  disrupt  existing  patterns  of 
dealing  in  an  OTC  stock  granted  UTP  by 
precluding  exchange  members  from 
continuing  to  make  an  OTC  market  in 
that  stock.  The  Study,  however, 
envisioned  that  in  an  NMS,  exchange 
members  would  be  free  to  trade  any 
security  off-board. 

In  the  1975  Amendments,  Congress 
directed  the  Commission  to  facilitate  the 
establishment  of  an  NMS,  including 
review  of  whether  off-board  trading 
restrictions  should  be  removed; 
concurrently,  Congress  reinstated  the 
Commission's  authority  to  grant  UTP  in 
OTC  stocks."  The  legislative  history  of 
the  1975  Amendments  generally  echoed 
the  conclusions  regarding  the  role  of 
UTP  in  OTC  stocks  in  the  developing 
NMS  reached  by  the  Securities  Industry 
Study."*  The  Senate  Report  stated  that 

in  the  context  of  a  national  market  system, 
there  is  Httle  or  no  justification  for  an  issuer 
to  deprive  securities  holders  of  the 
advantages  of  exchange  trading.  The 
protections  inherent  in  exchange-type  trading 
should  be  afforded  to  investors  in  all 
securities  with  suitable  characteristics  and 
should  not  be  dependent  upon  the  decision  of 
corporate  management  to  hst.'* 

Accordingly,  the  Senate  Report 
viewed  "unlisted  trading  as  appropriate 
to  a[n  NMS]  in  which  all  market  makers 
and  brokers  are  permitted  to  deal  freely 
with  one  another  without  unnecessary 


*  Off-l>oard  trading  restrictions  are  rules  adopted 
by  various  exchanges  that  prohibit  meml>er  firms 
from  executing  orders  as  principal  in  the  OTC 
market  in  stocks  listed  on  the  exchange.  For  a 
discussion  of  a  Commission  initiative  that  removes 
these  restrictions  on  certain  exchange  traded 
securities,  see  discussion  accompanying  note  16, 
infra. 

*  For  an  extensive  discussion  of  the  effect  of  the 
1975  Amendments  on  the  Commission's  UTP 
authority,  see  Parker  and  Becker.  Unlisted  Trading 
Privileges.  14  Rev.  Sec.  Reg.  853  (1981). 

'"  See  Senate  Comm.  on  Banking.  Housing.  Urb. 
Affs..  Report  to  Accompany  S.  249:  Securities  Acts 
Amendments  of  1975.  S.  Rep.  No.  75.  94th  Cong..  1st 
Sess.  31  (1975)  ('*Senate  Report"). 

"Walls. 
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regulatory  constraints  such  as  the 
NYSE's  [oif-board  trading  rule.]"** 

Despite  this  general  endorsement  of 
UTP  in  OTC  stocks,  the  Senate  Report 
was  concerned  that  "(ujntil  substantial 
progress  has  been  made  toward  the 
developflaent  of  such  a  national  market 
system,  the  ability  of  an  exchange  to 
commerce  unlisted  trading  in  an  OTC 
security  might  well  decrease  rather  than 
increase  oompetitioa."** 

To  protect  against  these  negative 
ejects.  Congress  provided  in  Section 
12(f)(2)  of  the  Act  that  the  Commission, 
after  notice  and  hearing  and  prior  to 
approving  a  UTP  appHcation.  find  "that 
the  extension  of  unlisted  trading 
privileges    .  .  .  (for  listed  and  unlisted 
stocks  be]  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors."  More 
importantly,  with  respect  to  UTP 
applications  for  stocks  trading  only  in 
the  OTC  market.  Congress  in  Section 
12(f)(2)  required  that  the  Commission 
specifically  consider  the  "public  trading 
activity  in  such  security,  the  character  of 
such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  securities,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system."  That  provision  also  expressly 
provides  that  UTP  in  OTC  stocks  should 
not  be  granted:  'if  any  rule  of  the 
national  securities  exchange    .  ,  . 
woold  anreasonably  impair  the  ability 
of  any  dealer  to  solicit  or  effect 
transactions  in  such  security  for  his  own 
account,  or  would  unreasonably  restrict 
competition  among  dealers  in  such 
security  or  between  such  dealers  acting 
in  the  capacity  of  market  makers  who 
are  specialists  and  such  dealers  who  are 
not  specialists." 

Since  1975,  the  Commission  has 
maintained  a  relatively  restrictive  policy 
of  granting  UTP  in  OTC  stocks  pending 
progress  in  the  development  of  the  NMS. 
with  minor  exceptions.  An  exception 
was  made  in  1981  for  a  reported 
security,'*  that  was  listed  and  traded  on 
the  Pacific  Stock  Exchange,  Inc.  ("PSE") 
prior  to  its  issuer  delisting  from  the 
PSE.'* The  Commission  noted  that  the 


"Id.  mm. 
•»« 

"A  reported  security  U  a  security  reported  in  the 
conaalidated  transactioo  reporting  lystem  that  ii 
traded  on  the  NYSE  or  Amex.  a  security  traded  on 
anotlwr  exchange  that  subalantially  meets  either  the 
NYSE  or  Amex  Usting  sUndards.  or  an  OTC 
security  designated  as  an  NMS  Security  pursuant  to 
Rule  llAai-1  under  the  Act  (see  infra  note  18). 

''See  Sacuhlies  Exchange  Act  Release  Na  17SS4 
(February  27, 1961).  The  exception  w«a  aiade  for  the 
common  stock  of  Pacific  Resources.  Inc.  ("FRI"). 


grant  of  UTP  under  such  circumstances 
would  preserve  existing  competition 
among  exchange  and  third  market 
makers  and  result  in  a  trading 
environment  that  would  permit 
exchange  specialists  to  continue  to 
compete  with  OTC  market  makers  in 
previously  listed  securities  in  much  the 
same  way  that  OTC  market  makers  are 
permitted  to  compete  with  exchange 
specialists  in  newly  listed  secrurities 
subject  to  Rule  19c-3  under  the  Act 
("Rule  19C-3  Securities"). "In  this 
regard,  the  PSE  had  waived  all  off-board 
trading  restrictions  with  respect  to  PRI, 
therefore,  eliminating  any  barriers  to 
competition  for  their  member  firms. 

In  making  this  exception,  the 
Commission  emphasized  that  PRI  was  a 
reported  security  so  that  current 
quotation  and  last  sale  information  was 
available  from  both  exchange  and  OTC 
markets.*^ The  Commission  believed 
that  this  information  would  increase 
competition,  reduce  fragmentation  and 
facilitate  Commission  serveillance  of 
trading  in  PRI. 

While  the  Commission's  PRI  decision 
recognizes  a  hmited  circumstance  in 
which  the  Commission  will  grant  UTP  in 
OTC  stocks,  the  Commission  has 
discussed  the  possibility  of  granting 
such  privileges  more  generally  in  the 
context  of  Rule  llAa2-l  ("NMS 
Securities  Ride")  imder  the  Act. "In  the 


"Rule  10C-3  under  the  Act  precludes  exchange 

off-board  trading  restrictions  from  applying  to 
reported  securities  that  were  listed  on  an  exchange 
after  April  2S,  ISTS.  Securities  Exchange  Act 
Release  No.  16888  ()une  11.  1980).  45  FR4112S. 

"The  Commission  has  approved  UTP 
applications  in  other  OTC  reported  securities.  See 
Order  Approving  MSE  and  BSE  UTP  Applicatioos  in 
the  common  stock  of  Bally  Park  Place.  Securities 
Exchange  Act  Release  No.  19621  (N4arch  21.  1983); 
and  Order  Approving  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx")  UTP  Application  in  the  common  stock 
of  Central  Jersey  Industries.  Securities  Exchange 
Act  Release  No.  19624  (March  22. 1983).  The 
Commission  has  denied  exchange  UTP  applications 
in  OTC  stocks  that  were  delisted  from  the  exchange 
that  were  not  reported  securities.  See  Denial  of  PSE 
UTP  Application  in  the  common  stock  of  Xonics, 
Inc..  Securities  Exchange  Act  Release  No.  19000 
(March  17.  1983);  and  Denial  of  PSE  UTP 
Applicalion  in  the  cominon  stock  of  Triton  Group 
Limited.  Securities  Exchange  Act  Release  No.  200S4 
(August  15. 1983). 

"The  NMS  Securities  Rule  was  adopted  on 
February  17, 19B1.  See  Securities  Exchange  Act 
Release  No.  17549  (February  17.  1981).  48  FR  13992 
("NMS  Securities  Release").  The  rule  designates 
certain  categories  of  actively  traded  OTC  stocks  as 
qualified  for  trading  in  an  NMS.  OTC  securities 
designated  as  NMS  Setnirities  are  "reported" 
securities,  subject,  among  other  things,  to  the 
Commissioa's  last  sale  reporting  rule,  Rtile  llAa3-l 
under  the  Act.  The  Role  employs  a  two-tiered 
approach  to  determine  which  OTC  securities  are 
designated  as  NMS  Securities.  Tier  1.  which  t>ecame 
effective  on  April  1. 1962.  automatically  requires 
that  the  most  actively  traded  OTC  securities  be 
designated  as  NMS  Securities.  In  additional.  Tier  2. 
whjch  became  effective  on  February  8.  1983.  permits 
issuers  of  less  actively  traded  OTC  secunties  to 
become  NMS  designated  if  the  issuers  so  elect 


release  proposing  the  NMS  Securities 
Rule,  '*  the  Commissioo  stated  thai  it 
would  be  appropriate  to  evaluate 
whether  exchanges  should  be  granted 
UTP  in  OTC  stocks  designated  as  NMS 
Securities  provided  existing  exchange 
off-board  trading  restrictions  were 
removed  from  those  securities.** 
Moreover,  the  Commission  stated  that 
although  it  anticipated  considering  UTP 
for  NMS  Securities,  it  was  "concerned 
that  the  necessary  technical  elements  to 
ensure  fair  competition  and  the 
protection  of  investors  be  in  place 
before  UTP  for  OTC  securities  is 
granted."  "  Specifically,  the  Commission 
stated  that  it  would  not  grant  UTP  in 
NMS  Securities  until  it  evaluated:  "(1) 
the  effects  of  transaction  reporting  on 
NMS  Securities;  (2)  the  effects  of  an 
automated  interface  between  the 
enhanced  NASDAQ  facilities  and  the 
ITS;  and  (3)  the  effects  of  trading 
exchange-traded  securities  in  an 
environment  free  of  off-board  trading 
restrictions."  ** 

II.  Exchange  Coaiments  With  Respect  to 
UTP  in  OTC/NMS  Securities 

The  BSE  and  MSE  have  submitted 
applications  for  UTP  on  some  of  the 
most  actively  traded  OTC  NMS 
Securities."  Notice  of  these  applications 
will  be  published  in  the  Federal 
Register.^*  In  addition,  in  connection 
with  several  other  matters  before  the 
Commission  at  this  time,  various 
exchanges  have  raised  the  issue  of  UTP 
in  OTC  stocks.  On  April  30, 1984,  in 
response  to  a  petition  submitted  by  the 
NASD,  the  Commission  issued  a  release 
soliciting  conunent  on  proposed 
amendments  to  the  NMS  Securities  Rule 
whose  primary  effect  would  be  to 
increase  substantially  the  number  of 
securities  eligible  for  designation  as 


"Securities  Exchange  Act  Release  No.  15026 
(June  IS.  1979).  44  FR  38012. 

**  Under  current  Commission  rules.  NMS 
Securities  granted  UTP  would  not  be  subject  to  off- 
board  trading  restrictions,  lliose  securities  would 
be  subject  to  the  provisions  of  Rule  19c-3  under  the 
Act.  which  removes  off-boaid  trading  restrictions 
on.  among  other  things,  "any  reported  security  .  .  . 
as  to  which  [UTP]  on  |an]  exchange"  has  been 
extended  since  April  26. 1979. 

"  NMS  Securities  Release,  supra  note  IS,  46  FR  at 
14004. 

"Id. 

"  BSE  Letter,  supra  note  4.  and  MSE  Letter,  tupro 
note  4.  In  a  aub8e<]uenl  submission,  the  BSE 
indicated  that  whether  it  actually  will  trade  these 
stocks,  if  permitted,  depends  on  whether  the 
Commission  authorizes  the  BSE  to  trade  options  OB 
these  stocks.  Letter  to  Richard  C.  Kelchum.  Director 
Division  of  Market  ReguUtioB.  SEC.  from  Charles  | 
Mohr.  Chairman  and  Chief  Executive  Officer.  BS& 
dated  October  1. 1984. 

*' Securities  Exchange  Act  Release  No.  21406 
(November  IS,  1884);  and  Securities  Exchanges  Act 
Release  Na  21497  (November  16, 1964). 
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NMS  Securities.**  In  commenting  on  the 
proposed  amendments,  the  Amex,  BSE. 
MSE.  and  Phlx  advocated  Commission 
extension  of  UTP  on  OTC/NMS 
Securities.** 

The  exchanges'  comments  generally 
advocated  that  UTP  be  granted  in  Tier  1 
securities  in  order  to  further  the  NMS 
objective  of  intermarket  competition. 
The  Amex,  in  particular,  argued  that 
granting  UTP  in  Tier  1  securities  *' 
would  create  competition  across 
markets  and  thus  would  "certainly  be 
desirable  in  terms  of  removing 
impediments  to  the  NMS."  The  Amex 
argued  that  granting  UTP  in  Tier  1 
securities  would  be  consistent  with  the 
considerations  set  forth  in  Section 
12(f)(2)  of  the  Act.**  In  this  regard,  the 
Amex  said  that  present  Tier  1  trading 
volume  requirements  satisfy  the 
considerations  of  public  trading  activity 
and  the  fair  and  orderly  character  of 
that  trading  required  in  Section  12(f)(2) 
of  the  Act,  In  addition,  the  Amex  said 
that  the  absence  of  any  negative  impact 
arising  from  OTC  trading  of  listed  stocks 
pursuant  to  Rule  19c-3  suggests  that 
"unfettered  competition"  resulting  from 
UTP  in  OTC  stocks  would  not  have  an 
adverse  effect  on  the  existing  markets 
for  Tier  1  securities.  Moreover,  in 
response  to  Section  12(f)(2)'s 


** See  Securities  Exchange  Act  Release  No.  20902 
(April  30, 1964).  49  FR  19314.  On  November  16. 1984, 
the  Commission  approved  amendments  to  the  Rule 
reflecting  those  proposed  by  the  NASD. 

"See  letter  to  George  A.  Fitzsimmons,  Secretary. 
SEC.  from  Robert  |.  Bimbaum,  President.  Amex, 
dated  July  16, 1964  ("Amex  Comment  Letter");  letter 
to  George  A.  Fitzsimmons,  Secretary,  SEC.  from 
Charles  J.  Mohr,  Chairman  and  Chief  Executive 
Officer.  BSE  dated  August  10. 1964  ("BSE  Comment 
Letter");  letter  to  (George  A.  Fitzsimmons.  Secretary, 
SEC,  from  Kenneth  I.  Rosenblum  President.  MSE, 
dated  August  S  1984  ("MSE  Comment  Letter");  and 
letter  to  George  A.  Fitzsimmons.  Secretary.  SEC, 
from  Nicholas  A.  Giordano.  President.  Phlx,  dated 
August  7. 1984  ("Phlx  Comment  Letter").  The  Amex 
and  the  PSE  also  discussed  UTP  in  OTC  stocks  in 
response  to  the  Commission's  soliciation  of 
comments  on  the  NASD  and  exchange  proposals  to 
trade  standardized  options  on  OTC  stocks.  See 
Securities  Exchange  Act  Release  No.  20853  (April 
12, 1984).  49  FR  15291.  The  Amex  and  the  PSE 
opposed  any  proposals  that  would  permit  an  OTC 
market  maker  lo  trade  both  the  option  and  the 
underlying  OTC  stock  ("side-by-tide  trading").  Both 
exchanges  believed  that,  if  the  Commission 
approved  side-by-side  trading,  the  exchanges  would 
be  at  a  severe  competitive  disadvantage  in  seeking 
to  trade  options  on  those  same  OTC  stocks  unless 
the  Commission  granted  exchanges  UTP  to  trade  the 
stocks.  See  letter  to  George  A.  Fitzsimmons. 
Secretary.  SEC  from  Richard  O.  Scribner,  Executive 
Vice  President.  Legal  and  Regulatory  Affairs.  Amex, 
dated  July  27. 1964  ("Amex  Options  Comment 
Letter"):  and  letter  to  George  A.  Fitzsimmons. 
Secretary.  SEC,  from  Jim  Gallagher.  President,  PSE, 
dated  July  11, 1984  ("PSE  Options  Comment  Letter"). 

''The  Amex  also  urged  the  abolition  of  Tier  2 
because,  in  its  view,  an  issuer  should  not  have  the 
choice  of  having  its  security  designated  as  an  NMS 
Security.  Amex  Comment  Letter,  supra  note  28  at 
21-45. 

"See  text  between  notes  13  and  14,  supra. 


requirements  that  UTP  in  an  OTC  stock 
not  result  in  unfair  competition  arising 
from  application  of  exchange  off-board 
trading  restrictions,  the  Amex  argued 
that  a  grant  of  UTP  in  OTC  stocks  would 
not  "unreasonably  impair"  an  OTC 
dealer's  ability  to  "solicit  or  effect 
transactions"  in  the  securities  or 
"unreasonably  restrict  competition" 
between  OTC  dealers  and  specialists 
because  Rule  19c-3  would  preclude  an 
exchange  from  imposing  its  off-board 
trading  restrictions  on  these  securities. ** 

The  Amex  also  argued  that  there  has 
been  ample  time  to  evaluate  the  three 
regulatory  initiatives  alluded  to  by  the 
Commission  in  the  NMS  Securities 
Release  so  that  UTP  can  be  granted  for 
Tier  1  securities." In  this  regard,  the 
Amex  pointed  to  Commission  and 
NASD  observations  that  last  sale 
reporting,  the  interface  between  the 
Intermarket  Trading  System  ("ITS ")  and 
the  Computer  Assisted  Execution 
System  ("CAES"),*'  and  removal  of  off- 
board  trading  in  the  Rule  19c-3  context 
have  either  benefitted  or  at  least  not 
harmed  the  markets  for  the  securities 
subject  to  these  initiatives.  The  Amex. 
therefore,  advocated  that  the 
Commission  announce  a  general  policy 
to  grant  UTP  in  Tier  1  securities.'* 

Several  exchanges,  including  the 
Amex  and  the  BSE.  stated  that  Tier  1 
securities  essentially  should  be  ti-aded 
through  NMS  facilities  pursuant  to  NMS- 
type  rules,  e.g.,  trading  through  the  ITS- 
CAES  interface  pursuant  to  trade- 
through,  net  confirmation,  and  short  sale 
rules. "The  Phlx  Comment  Letter 


"See  note  16.  supra. 

"See  discussion  accompanying  notes  21  and  22, 
supra. 

"  CAES  is  an  enhancement  to  the  NASD's 
Automated  Quotation  ("NASDAQ")  System  that 
links  OTC  market  makers  and  that  provides  an 
order  routing  and  execution  capability.  The  ITS- 
CAES  interface  is  a  computer  link  between  the 
exchange  and  OTC  markets  operated  by  the  NASD 
and  seven  national  securities  exchanges.  Presently, 
only  Rule  19c-3  Securities  may  be  traded  through 
that  interface. 

"Though  not  representing  the  Amex,  Dritz 
Goldring  Wohlreich  Inc.  ("Dritz"),  an  Amex 
specialist  firm,  separately  urged  the  Commission  to 
permit  exchange  competition  for  order  flow  in  OTC 
securities  that  are  eligible  for  exchange  listing.  Dritz 
believed  that  "(ijn  cases  where  there  are  very  many 
market  makers  in  a  NASDAQ  stock,  a  specialist  on 
one  or  more  Exchange  would  perhaps  be 
insignificant  but  certainly  would  not  hurt  the  market 
place  in  those  securities.  In  other  circumstances 
where  there  may  be  several  market  makers  in  a 
particular  stock,  it  might  be  a  significant 
improvement  by  having  that  slock  traded  under  the 
auction  process."  Dritz  recommended  that  such 
trading  "be  set  forth  for  a  pilot  program  in  order  to 
test  the  operation  and  effectiveness  of  the  plan." 
Letter  to  John  Shad.  Chairman.  SEC,  from  Michael 
A.  Dritz,  President.  Dritz  Goldring  Wohlreich,  Inc., 
dated  February  29, 1964. 

"  Amex  Comment  Letter,  supra  note  26  at  47-63; 
and  BSE  Comment  Letter,  supra  note  26  at  3. 


believed  that  the  grant  of  UTP  in  NMS 
Securities  "will  encourage  the  NASD  to 
improve  its  limit  order  protection  rules 
so  as  to  provide  the  level  of  protection 
contained  in  exchange,  *  *  *  act  as  an 
incentive  for  further  and  enhanced 
linkage  of  the  auction  and  over-the- 
counter  dealer  markets  (and)  *  *  * 
advance  the  applicaiton  of  the  short  sale 
rule  to  transactions  in  all  qualified 
seciuities."  " 

Moreover,  the  MSE  argued  that  it  was 
"anomalous  for  the  Commission  to  be 
considering  granting  options  trading  to 
exchanges  in  OTC  securities  and  not  to 
extend  trading  rights  to  the  underlying 
securities."  "The  MSE  also  stated  that 
"NAS  media  coverage  and  their  own 
publicity  explaining  the  success  of  their 
equity  market  demonstrates  they  no 
longer  need  to  be  protected  by  the 
Commission."  The  MSE  concluded  that 
to  allow  exchanges  to  "more  fairly 
compete."  the  Commission  "should 
amend  the  [NMS  Securities]  Rule  to 
allow  NMS  Securities  to  concurrently  be 
listed  or  traded  under  unlisted  trading 
privileges  on  an  exchange."  ** 

III.  Discussion  and  Request  for 
Comment 

The  Commission  believes  that  the 
time  is  ripe  to  reexamine  Commission 
policy  with  respect  to  extending 
exchanges  UTP  in  OTC  securities.  In 
recent  years,  the  quality  and  dimension 
of  the  OTC  market  have  improved 
dramatically.  These  changes  are  due  in 
part  to  the  increased  availabiUty  of 
market  information  on  the  most 
actively-traded  OTC  issues.  With  the 
nationwide  disclosure  of  firm  quotations 
on  a  real-time  basis  through  NASDAQ 
starting  in  1971.  the  dissemination  to  the 
investing  public  of  the  NASDAQ  best 
bid  and  offer  in  1980  and  last  sale 
reporting  in  NASDAQ/NMS  Securities 
commencing  in  early  1982.  the  OTC 
market  has  succeeded  in  attracting  and 


"  Phlx  Comment  Letter,  supra  note  26  at  2.  The 
Phlx  also  stated  that  it  would  not  apply  its  off-board 
trading  restrictions  to  OTC  securities  that  it  traded 
on  a  UTP  basis. 

"  MSE  Comment  Letter,  supra  note  28  at  5. 

"•Id.  On  September  7, 1964.  the  NASD  submitted 
a  comment  letter  to  the  Commission  in  response  to 
the  exchange  comment  letters,  especially  the  Amex 
letter.  Letter  to  Shirley  E.  Mollis.  Acting  Secretary. 
SEC,  from  Frank  J.  Wilson.  Executive  Vice  President 
and  General  Counsel,  NASD,  dated  September  7. 
1964  ("NASD  Comment  Letter")  In  response  to  the 
Amex's  argument  with  respect  to  the  extension  of 
UTP  in  Tier  1  securities  and  the  application  of  the 
short  sale  and  price  protection  rules  to  these 
securities,  the  NASD  stated  that  "[tjhese  arguments 
are  irrelevant  to  the  issue  before  the  Commission, 
have  previously  been  considered  and  deferred  by  it 
[footnote  omitted]  and  will  become  relevant  only  if 
considered  in  connection  with  other  wide  ranging 
issues  regarding  market  structure  such  as  removal 
of  exchange  off-board  trading  restrictiotu." 
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retaining  record  numbers  of  issuers  and 
investors.  At  present,  there  are  4,079 
securities  quoted  in  tbe  NASDAQ 
system,  and  over  440  registered  market 
makers.  There  also  are  1.102  OTC 
securities  designated  as  NMS  Securities. 

During  this  time,  the  Commission,  the 
industry  and  the  public  have  witnessed 
competitive  opportunities  emerge  for 
concurrent  exchange  and  OTC  trading 
of  Rule  19c-3  Securities.  Commission 
monitoring  has  disckised  that 
concurrent  OTC  and  exchange  trading 
of  Rule  19c~3  Securities,  including 
trading  of  these  securities  through  the 
rrS-CAES  interface,  has  not  had  any 
significant  adverse  effects  on  the 
markets  for  Rule  19o-3  Securities.'^ 

In  U^t  of  these  developments,  and 
the  issues  raised  by  several  exchanges 
with  respect  to  OTC-UTP.  including  the 
BSE's  and  MSE's  request  the 
Commissicm  bebeves  that  it  is 
appropriate  to  review  at  this  time 
whether  a  change  in  the  Conunissioo's 
UTP  pobcy  with  respect  to  OTC  stocks 
is  warranted.  The  Commission  is  not 
now  taking  a  position  on  whether  UTP 
in  OTC  stocks  is  appropriate  for  all  OTC 
stocks  or  any  particular  subset  thereof. 
Rather,  the  Commission  is  soliciting 
general  comaient  on  this  matter.  As  well 
as  soliciting  general  comments  on  this 
area,  the  Commission  requests  comment 
on  particular  questions  raised  by  the 
prospect  of  UTP  in  OTC  stocks. 

First,  do  commentators  beheve  that  it 
would  be  "consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors"  to 
generally  permit  exchanges  to  receive 
UTP  m  OTC  stocks?  Moreover,  would  a 
general  grant  of  UTP  in  such  stocks  to 
exchanges  at  this  time  be  consistent 
with  the  specific  considerations  set  forth 
in  Section  12(fM2)?  »• 

Second,  should  the  grant  of  UTP  in 
OTC  stocks  to  an  exchange  be  subject  to 
conditions  regarding  off-board  trading 
restrictions?  Section  12(f)(2]  of  the  Act. 
as  well  as  Rule  19c-3  under  the  Act 
would  require  exchanges  to  waive  their 
off-board  trading  restrictions  on  any 
OTC  stock  upon  which  they  receive 
UTP.'*  The  Commission  also  has 


"  See  SEC  A  Moniloring  Keporl  on  Rule  19c-3 
andar  the  Secuntiet  Exchange  Act  of  ISM. 
SecuritiM  Exdmsr  Act  RcImm  No.  18062  (AognM 
25. 1981):  aod  Secnntiei  ExduDge  Act  Release  No. 
20074  [fOHgtA  12.  IMS),  4B  Pit  3S2S0.  The 
CofmiMiaa  ■•!■■  that  if  anything,  the  market 
fragtnentatiBa  canoenu  ralairi  by  aome 
coanMBlatM*  far  Rula  ISo-S  would  be  leu  where 
LTTP  wwe  yanted  is  OTC  tacarilie*.  aince  the  net 
effect  laoatd  hm  to  add  on*  additfanBl  inarket  to  m 
existins  naWpie  mafhal  aiakar  ajratam. 

'*  See  text  betiveen  notca  18  and  M,  mpro. 

••  See  note  IS,  atxpn. 


consistently  indicated  that  the  intent  of 
Section  12(f){2]  would  appear  to  only  be 
met  where  the  ex<:hange  requesting  UTP 
waives  its  ofT-board  trading  restrictions 
for  all  securities.  Commentators  are 
requested  to  address,  however,  whether 
the  objectives  of  Section  12(f)(2]  and  an 
NMS  would  best  be  achieved  by 
conditioning  the  grant  of  UTP  in  OTC 
stocks  on  the  waiver  of  off-board 
trading  restrictions  by  all  exchanges 
trading  OTC  stocks-^o 

Third,  in  addition  to  the  standards 
and  considerations  required  by  Section 
12(f)(2),  do  commentators  believe  that 
there  has  been  a  sufficient  opportunity 
to  evaluate  the  effects  of  (1)  transacticm 
reporting  on  OTC/NMS  Securities;  (2) 
the  ITS/CAES  interface;  and  (3)  off- 
board  trading  in  Rule  19c-3  Securities, 
so  as  to  predict  the  benefits  and 
possible  harms  of  permitting  exchanges 
to  trade  OTC  securities  on  a  more 
widespread  basis?  In  this  regard, 
commentators  are  requested  to  evaluate 
the  potential  benefits  and  harms 
associated  tvith  exchange  trading  of 
OTC  securities,  both  in  terms  of  the 
considerations  set  out  in  Section  12(f)(2) 
of  the  Act  or  any  other  considerations 
that  commentators  deem  relevant. 

Fourth,  the  Commission  considers 
quotation  and  transaction  reporting  as 
fundamental  elements  of  an  NMS  and 
critical  to  efficient  trading  of  securities 
in  both  the  exchange  and  OTC  markets. 
The  Commission,  therefore, 
preliminarily  believes  that  if  UTP  in 
OTC  stocks  is  to  be  granted,  it  should  be 
limited,  certainly  as  an  initial  matter,  to 
reported  securities,  with  quotations  and 
last  sale  reports  disseminated  through  a 
consolidated  reporting  system.  In  this 
respect,  the  Commission  notes  that 
several  exchanges  have  advocated  UTP 
in  Tier  1  securities.  Two  exchanges  also 
have  requested  UTP  in  OTC  stocks 
which  will  tmderlie  options,  in  the  event 
that  the  Commission  permits  side-by- 
side  trading  of  options  on  OTC  stocks 
by  NASDAQ  market  makers.  Other 
possible  groups  of  OTC  stocks  on  which 
UTP  might  be  available  could  include  all 
NMS  Securities.*  >  or  aU  NMS  Securities 


"  in  the  event  auch  a  condition  extended  only  to 
the  requestins  exchange,  any  exchange  mmuld  t>e 
able  to  retain  iti  off-tnard  trading  rertrictioaa,  of 
course,  by  not  teeking  UTP  in  OTC  stocka. 

*'  At  preaent.  paragraph  (bK3Hii)  of  the  NMS 
Securities  Role  ie<]uiieB  the  termination  of  a 
secarity's  NMS  designation  if  that  security  is  listed 
or  admitted  to  UTP  on  an  exchange.  Should  UTP  be 
granted  in  NMS  Securities,  the  Commission  will 
propose  amending  the  NMS  Securities  Rule  so  that  a 
security's  NMS  designation  will  not  be  terminated  if 
it  becomes  admitted  to  UTP  on  an  exchange. 


that  meet  the  applicant  exchange's 
listing  standards.  The  Commission 
requests  commentators  who  favor  the 
granting  of  UTP  for  OTC  securities  to 
address  which  securities  should 
appropriately  be  subject  to  such 
applications. 

Finally,  comment  is  requested  on  the 
facilities  that  should  be  utilised  for 
reporting  and  executing  transactions  in 
the  event  UTP  in  OTC  stocks  were 
granted.  At  present,  exchange-traded 
reported  securities  are  reported  in  fte 
Consolidated  Quote  and  Tape  Systems 
and  quotations  and  last  sales  in  OTC/ 
NMS  Securities  are  reported  through 
NASD  facilities.  Accordingly,  comment 
is  requested  on  how  consolidated 
reporting  for  OTC  stocks  subfect  to  UTP 
can  most  fairly  and  efficiently  be 
accompbshed.  If  exchanges  are 
permitted  to  trade  OTC  seciu-ities, 
should  it  be  a  condition  for  granting  UTP 
that  such  securities  to  be  included  in  a 
linkage  such  as  ITS-CAES  or  should 
inclusion  await  the  development  of  a 
significant  market  share  by  the 
exchange?  Commentators  also  may  wish 
to  address  whether  those  securities 
should  be  subject  to  rules  and  trading 
facilities  that  now  generally  are 
applicable  to  listed  securities?**  For 
example,  should  exchange  traded  OTC 
securities  be  subject  to  a  short  sale 
rule**  or  trade-through  nde?** 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  regarding  this  matter  by 
January  15. 1985.  Persons  desiring  to 
submit  comments  should  Hie  six  copies 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington.  D.C. 
20549.  Comments  should  refer  to  File  No. 
S7-37-84. 

Copies  of  the  submission  which  are 
filed  with  the  Commission,  other  than 
those  which  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  522.  wiU  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW..  Washington,  D.C. 

(Sees.  e.  IIA,  12(f)  of  the  Securities  and 
Exchange  Act  of  1934  (15  U.S.C  78f,  7ak,  7Bl)) 


**  Indeed,  in  the  NMS  SecuriiJes  Release,  the 
Commission  discussed  whether  OTC/NMS 
Securities  should  be  included  in  additional  NMS 
facilities  and  initiatives.  See  NMS  Securities 
Release,  supra  note  IS  4B  FR  at  14000. 
*'  See  Rule  lOa-1  under  the  Act 
**  A  trade-through  rule  would  prohibit  one 
market  from  executing  an  order  at  a  price  inferior  to 
quotations  displayed  by  another  nvarkeL  Trading  of 
listed  stocks  through  ITS  currently  is  governed  by  a 
trade-through  rule  adopted  as  part  of  the  ITS  Plan 
and  by  each  of  the  participating  member*. 


Federal  Regiater  /  Vol.  49.  No.  227  /  Friday.  November  23.  1984  /  Proposed  Rules 46161 


List  of  Subjacta  in  17  CFR  Part  240 

Brokers,  Confidential  business 
information.  Fraud,  Reporting  and 
recordkeeping  requirements. 

By  the  Commissi  oa 
Dated:  November  18, 1984. 
Shiriey  E.  HoUis. 

Acting  Secretary. 
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DEPARTMENT  OF  THE  TREASURY 

Customa  Sendee 

19  CFR  Parts  113, 141.  and  172 

Proposed  Customs  Regulations 
Amendments  Relating  to  Time  Allowed 
To  Submit  Missing  Documents 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
action:  Proposed  rule. 

SUMMARY:  Customs  is  considering 
amending  its  regulations  relating  to  the 
time  period  allowed  to  submit  missing 
docimients  required  at  the  time  entry  or 
entry  summary  docutments  are  filed  in 
connection  with  the  importation  of 
merchandise.  Consideration  is  being 
given  to  reducing  the  time  period  for 
providing  various  imavailable 
documents  from  the  present  6  months,  to 
60  days. 

Significant  backlogs  have  occurred  as 
a  result  of  the  extended  submission 
period.  It  is  thought  that  reducing  the 
permissible  time  period  to  60  days  will 
aid  in  reducing  the  backlog  and  will 
produce  more  consistent  disposition  in 
processing  the  entries,  without  imposing 
any  significant  additional  burden  on 
importers. 

This  notice  invites  public  comment 
with  respect  to  the  merits  of  the 
proposal. 

DATE:  Comments  must  be  received  on  or 
before  January  22, 1985. 
ADDRESS:  Comments  (preferably  in 
triplicate)  should  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  Control  Branch.  Room  2426, 
U.S.  Customs  Service.  1301  Constitution 
Avenue  NW.,  Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT. 
Herb  Geller.  Duty  Assessment  Division, 
U.S.  Customs  Service.  1301  Constitution 
Avenue,  NW..  Washington.  D.C  20229 
(202-566-5307). 
SUPPI.EMENTARY  INFORMATION: 

Background 

Section  484(a).  Tariff  Act  of  1930.  as 
amended  by  section  102  of  the  "Customs 
Procedural  Reform  and  Simplification 


Act  of  1978"  (19  U.S.C.  1484(a)).  provides 
that  entry  of  imported  merchanchse  shall 
be  made  by  filing  the  docimientation 
necessary  to  enable  Customs  to 
determine  whether  the  merchandise 
may  be  released  from  Customs  custody. 
The  documentation  necessary  to  classify 
and  appraise  merchandise  and  to  verify 
statistical  information  must  be  filed  at 
the  time  prescribed  by  regulations, 
either  when  entry  is  made,  or  at  any 
time  within  10  working  days  thereafter. 

Part  141.  Customs  Regulations  (19  CFR 
Part  141).  provides  procedures  for  the 
entry  of  merchandise  and  the 
presentation  of  the  necessary  entry 
documentation.  One  of  the  conditions 
set  forth  in  §  141.91.  Customs 
Regulations  (19  CFR  141.91),  which  must 
be  met  by  an  importer  that  is  unable  to 
provide  the  required  invoice  at  the  time 
the  entry  or  entry  summary 
documentation  is  filed,  is  die  filing  of  a 
bond.  The  bond  provides,  as  a  condition 
of  its  satisfaction,  for  the  production  of 
any  missing  invoices,  declarations, 
certificates,  or  other  documents  required 
in  connection  with  the  entrj'  of  imported 
merchandise,  in  the  form  and  within  the 
time  limits  required  by  regulations. 

Part  113,  Customs  Regulations  (19  CFR 
Part  113),  sets  forth  the  general 
requirements  applicable  to  Customs 
bonds.  Section  113.42.  Customs 
Regulations  (19  CFR  113.42),  provides 
that  except  where  another  period  is 
fixed  by  law  or  regulation,  a  6-month 
period  from  the  date  of  the  transaction 
is  allowed  for  the  production  of  a 
document  for  which  a  bond  or 
stipulation  is  given.  The  regulation  also 
gives  the  district  director  of  Customs 
authority  to  grant  an  extension. 
Pursuant  to  S  113.43(a),  Customs 
Regulations  (19  CFR  113.43(a)), 
extensions  may  be  obtained  for  the 
production  of  documents  mentioned  in 
§  113.42,  by  filing  a  written  application. 
Extensions  may  be  granted  for  one 
additional  2-month  period.  The  6-month 
period  for  submission  of  a  required 
invoice  is  also  stated  in  §  141.91(d), 
Customs  RegulaUons  (19  CFR  141.91(d)), 
the  provision  which  details  the 
conditions  imder  which  an  incomplete 
entry  or  entry  summary  may  be 
accepted.  The  invoice  must  be  submitted 
within  6  months  after  the  date  of  the 
filing  of  the  entry  or  entry  summary. 

Part  172.  Customs  Regulations  (19  CFR 
Part  172),  contains  provisions  relating  to 
the  giving  of  notice  of  liquidated 
damages  incurred  under  the  terms  of 
any  bond  posted  with  Customs,  the 
filing  of  petitions  for  relief  from 
liquidated  damages  incurred,  and  the 
consideration  of  such  petitions.  Section 
172.22(b),  Customs  Regulations  (19  CFR 
172.22(b)).  provides  conditions  under 


which  the  bond  charge  for  the 
production  of  missing  invoices  may  be 
cancelled  by  the  district  director  of 
Customs  upon  payment  of  $25  as 
liquidated  damages.  The  second  of  those 
conditions  is  the  production  of  the 
missing  document  within  6  months  after 
the  date  the  entry  or  entry  summary  is 
required  to  be  filed. 

Customs  recently  completed  a 
national  audit  of  its  fines,  penalties  and 
forfeitures  process,  during  which  the 
various  time  periods  and  extensions 
permitted  by  its  regulations  to  provide 
bonds  for,  and  to  submit  documents  not 
available  at  the  time  of  entry  or  entry 
summary  filing,  were  analyzed.  One 
recommendation  emerging  from  that 
audit  was  to  reduce  the  time  permitted 
for  such  filing  from  6  months,  to  60  days. 

Customs  believes  that  reducing  the  6- 
month  time  period  stated  in  S  (  113.42, 
141.91  and  172.22(b)  to  60  days  will 
serve  to  reduce  the  on-going  backlog  of 
entries  pending  action,  speed-up  the 
processing  of  entries,  and  produce  more 
consistency  in  the  regulations.  A  60-day 
period  is  already  provided  for 
production  of  coimtry  of  origin 
certificates,  evidence  of  direct  shipment 
and  warehouse  entries  (19  CFR 
§§  10.173, 16.174.  and  141.61. 
respectively). 

Given  today's  commimication 
technology,  with  electronic  transmission 
of  documentation,  etc..  Customs  does 
not  believe  that  shortening  the  time 
period  would  impose  any  significant 
burden  on  the  importing  community.  The 
current  6-month  period  has  been 
effect'ive  for  over  100  years  (Article  334. 
Customs  Regulations  (1874)).  and  does 
not  reflect  the  realities  of  modem 
business.  Perhaps  most  important, 
however,  is  the  fact  that  many  of  the 
bondable  documents  required,  are 
needed  to  substantiate  free  or  reduced- 
duty  entry.  The  delays  currently 
experienced  in  processing  the  entry 
documents  and  collecting  the  payment 
of  proper  duties  are  not  in  keeping  with 
sound  management  and  fiscal  policies. 

Customs  realizes  that  circumstances 
arise  from  time  to  time  which  might 
make  it  impossible  to  meet  a  60-day 
deadline  for  production  of  documents. 
Therefore,  the  discretionary  authority 
given  to  the  district  director  to  grant 
extensions  is  not  being  amended. 

This  notice  invites  public  comment 
with  respect  to  the  merits  of  this 
proposal  before  any  further  action  is 
taken. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
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Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.6, 
Treasury  Department  Regulations  (31 
CFR  1.6).  and  §  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch,  Room  2426. 
Customs  Headquarters.  1301 
Constitution  Avenue  NW..  Washington, 
DC.  20229. 

Executive  Order  12291 

This  proposal  is  not  a  "major  rule"  as 
defined  in  §  1(b)  of  E.0. 12291. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603.  604)  are  not  applicable  to  this 
proposal  because  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  S  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  the  rule,  if  promulgated,  vsrill 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L  Burton,  Regulations  Control 
Branch.  Office  of  Regulations  and 
Rulings.  Customs  Headquarters. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

Lists  of  Subjects  in  19  CFR  Parts  113. 
141,  and  172 

Customs  duties  and  inspection. 
Imports. 

Authority 

These  amendments  are  proposed 
under  the  authority  of  R.S.  251,  as 
amended  (19  U.S.C.  66);  section  624,  46 
Stat.  759  (19  U.S.C  1624). 

Proposed  AmendiiMnts  to  the 
Regulations 

It  is  proposed  to  amend  Parts  113, 141, 
and  172,  Customs  Regulations  (19  CFR 
Parts  113. 141  and  172).  as  set  forth 
below: 

PART  113— CUSTOMS  BONDS 


9113.42    [AntMNlMll 

1.  It  is  proposed  to  amend  §  113.42  by 
removing  the  words  "6  months",  and 
inserting  in  their  place,  the  words.  "60 
days." 


$113.43    [AiTMndMI] 

2.  It  is  proposed  to  amend  the  first 
sentence  of  S  113.43(a)  by  removing  the 
parenthetical  phrase  "(other  than  an 
invoice  or  document  which  must  be 
produced  within  2  months,  as  provided 
in  S  141.61(e)  of  this  chapter)."  Further, 
in  the  same  sentence,  it  is  proposed  to 
remove  the  words  "6  months"  and 
insert,  in  their  place,  the  words  "60 
days." 

PART  141— ENTRY  OF  MERCHANDISE 

9 141.91    [Amended] 

It  is  proposed  to  amend  §  141.91(d)  by 
removing  the  words  "6  months"  and 
inserting,  in  their  place,  the  words  "60 
days." 

PART  172- UQUIDATED  DAMAGES 

9172.22    [Amended] 

It  is  proposed  to  amend  S  172.22(b)  by 
removing  the  words  "6  months"  and 
inserting,  in  their  place,  the  words  "60 
days." 

William  von  Raab, 
Commissioner  of  Customs. 

Approved:  November  5, 1984. 
lohn  M.  Walker,  Ir., 
Assistant  Secretary  of  the  Treasury. 

(Fit  Doc.  M-30717  Filed  ll-Zl-M:  8:45  am) 
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19  CFR  Part  175 

Receipt  of  Domestic  interested  Party 
Petition  Concerning  Tariff 
Classification  of  Operatic  and 
Theatrical  Costumes 

agency:  Customs  Service.  Treasury. 
action:  Notice  of  receipt  of  domestic 
interested  party  petition;  solicitation  of 
comments. 

SUMMARY:  Customs  has  received  a 
petition  submitted  on  behalf  of  a 
domestic  interested  party  with  respect 
to  the  tariff  classification  of  operatic 
and  theatrical  costumes  rented  to 
certain  U.S.  opera  and  theater 
companies.  The  petitioner  contends  that 
the  articles  are  currently  incorrectly 
classified  under  a  duty-free  provision  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS).  and  should  be  reclassified 
under  a  provision  of  the  TSUS  which 
carries  a  duty  rate.  This  document 
invites  comments  with  respect  to  the 
correctness  of  the  current  classification 
of  the  imported  articles. 
DATE:  Comments  must  be  received  on  or 
before  January  22, 1985. 
ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  the 
Commissioner  of  Customs.  Attention: 


Regulations  Control  Branch.  Room  2426. 
1301  Constitution  Avenue.  NW.. 
Washington.  D.C.  20229  (202-566-8237). 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Lindmeier,  Classification  and 
Value  Division.  U.S.  Customs  Service. 
1301  Constitution  Avenue,  NW.. 
Washington,  D.C.  20229  (202-566-2938). 

SUPMrnCNTARY  INFORMATION: 
Background 

Pursuant  to  section  516,  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1516).  a 
domestic  interested  party  petition  has 
been  filed  with  respect  to  the  tariff 
classification  of  operatic  and  theatrical 
costumes  imported  for  the  use  of  certain 
opera  and  theater  companies  in  the 
United  States.  The  costumes  are  rented 
by  the  U.S.  companies  for  the  duration 
of  a  particular  production,  and  then 
returned  to  the  foreign  exporter. 

The  described  articles  are  currently 
classified  under  the  provision  for 
"Articles  imported  for  the  use  of  any 
public  library,  any  other  public 
institution,  or  any  nonprofit  institution 
established  for  educational,  scientific, 
literary,  or  philosophical  purposes,  or  for 
the  encouragement  of  the  fine  arts: 
Regalia,"  in  item  851.30,  Tariff  Schedules 
of  the  United  States  (TSUS;  19  U.S.C. 
1202).  free  of  duty.  The  petitioner 
contends  that  these  articles  are  properly 
classifiable  under  one  of  the  dutiable 
provisions  of  Schedule  3,  TSUS,  for 
wearing  apparel. 

The  petitioner  claims  that  past 
Customs  rulings  do  not  support  the  use 
of  item  851.30,  TSUS,  for  the  duty-free 
importation  of  the  costumes.  The 
petitioner  states  that  these  rulings  apply 
item  851.30,  TSUS.  specifically  to 
situations  in  which:  (1)  The  costumes 
are  the  property  of  the  non-profit 
institution  using  them;  (2)  only  a 
nominal  admission  fee  to  defray 
expenses  will  be  charged;  or  (3)  the 
performers  using  the  costumes  are  not 
reimbursed  for  their  services.  They 
cannot  be  used,  therefore,  in  any 
commercial  activity. 

The  petitioner  contends  that  the 
imported  articles  in  question  are  not  the 
property  of  the  non-profit  institution 
using  them,  but  remain  the  property  of 
the  foreign  exporter.  The  petitioner 
further  contends  that  the  imported 
costumes  are  often  used  by  opera 
companies  that  handsomely  reimburse 
the  performers  and  charge  admission 
prices  which  are  more  than  nominal. 
Petitioner  also  alleges  the  certain 
theatrical  companies  using  the  costumes 
are  organized  for  the  purpose  of  making 
a  profit  for  their  backers,  not  merely 
covering  expenses  related  to  the 
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production.  For  these  reasons,  the 
petitioner  concludes  that  the 
importation  of  these  costumes  under  the 
duty-free  provision  of  item  851.30.  TSUS, 
is  a  misapplication  of  this  provision. 
Headnote  2  of  Part  4,  Schedule  8. 
TSUS,  provides  that  "regalia,"  as  used 
in  item  851.30,  TSUS.  "embraces  only 
such  insignia  of  rank  or  office,  emblems, 
or  other  articles  as  may  be  worn  upon 
the  person  or  borne  in  the  hand  during 
the  public  exercises  of  the  institution." 
In  view  of  this  limitation,  Customs 
believes  that  the  petition  raises  the 
larger  issue  of  whether.  Customs 
previous  administrative  rulings 
notwithstanding,  theatrical  costumes 
can  be  considered  "regalia"  at  all.  In 
order  for  the  matter  raised  by  the 
petitioner  to  be  properly  analyzed, 
Customs  believes  that  the  present 
inquiry  should  be  broadened  to  include 
the  latter  issue. 

Comments 

Pursuant  to  section  175.21(a),  Customs 
Regulations  (19  CFR  175.21(a)).  before 
making  a  detennination  on  this  matter. 
Customs  invites  written  comments  from 
interested  parties  on  the  classification 
issue.  The  domestic  interested  party 
petition,  as  well  as  all  comments 
received  in  response  to  this  notice,  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  S  1.6, 
Treasury  Department  Regulations  (31 
CFR  1.6),  and  S  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch.  Room  2426. 
Customs  Headquarters.  1301 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20229. 

Authority:  This  notice  is  published  in 
accordance  with  {  175.21(a),  Customs 
Regulations  (19  CFR  175.21(a]]. 

Drafting  Information 

The  principal  author  of  this  document 
was  Susan  Terranova,  Regulations 
Control  Branch,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 
Alfred  R.  Angelus, 
Acting  Commissioner  of  Customa. 

Approved:  November  5, 1984. 
John  M.  Walker,  Jr.. 

Assistant  Secretary  of  the  Treasury. 

|FR  Doc  M-3071S  Filed  ll-Zl-M;  a^«&  t.m\ 
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19  CFR  Part  175 

Receipt  of  Domestic  Interested  Party 
Petition  Concerning  Tariff 
Classification  of  Unfinished  Duck-Type 
Footwear 

agency:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Notice  of  receipt  of  domestic 
interested  party  petition;  solicitation  of 
comments. 

SUMMARY:  Customs  has  received  a 
petition  submitted  on  behalf  of  a 
domestic  interested  party  with  respect 
to  the  tariff  classification  of  unfinished 
duck-type  footwear.  The  petitioner 
contends  that  the  articles  are  currently 
incorrectly  classified  under  a  provision 
of  the  Tariff  Schedules  of  the  United 
States  (TSUS)  which  has  a  low  duty  rate 
and  entitles  the  articles  to  duty-free 
treatment  under  the  Generalized  System 
of  Preferences  (GSP),  if  they  are 
imported  from  a  beneficiary  developing 
country.  The  petitioner  believes  that  the 
articles  should  be  reclassified  under 
either  of  two  provisions  of  the  TSUS, 
both  of  which  carry  a  higher  duty  rate 
and  do  not  entitle  the  articles  to  duty- 
free treatment  under  the  GSP.  This 
document  invites  comments  with  respect 
to  the  correctness  of  the  current 
classification  of  the  imported  articles. 
date:  Comments  must  be  received  on  or 
before  January  22, 1985. 

ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  Control  Branch,  Room  2426, 
1301  Constitution  Avenue,  NW., 
Washington,  D.C.  20229  (202-566-8237). 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Cahill,  Classification  and  Value 
Division,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20229  (202-566-8181). 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  section  516.  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1516).  a 
domestic  interested  party  petition  has 
been  filed  with  respect  to  the  tariff 
classification  of  imported  unfinished 
duck-type  footwear.  The  articles,  in  their 
imported  condition,  consist  of  gum 
rubber  rolled  soles  to  which  heels  of  the 
same  material  have  been  attached.  The 
interiors  of  the  footwear  possess  heel 
counters  and  textile  linings,  as  well  as 
vamps,  boxed  toes,  quarters,  molded 
portions  of  the  uppers,  shanks,  and 
formed  in-steps.  The  articles  are  fully 
and  permanently  lasted  and  they  have 
been  manufactured  to  the  point  that 
their  shoe  sizes,  both  as  to  length  and 


width,  have  been  established.  The 
unfinished  footwear  is  completed  in  the 
U.S.  by  having  the  remaining  portion  of 
the  upper  stitched  to  it  and.  in  some 
cases,  an  insole  inserted. 

The  described  articles  are  currently 
classified  under  the  provision  for 
"Articles  not  specially  provided  for.  of 
rubber  or  plastics:  Other  Parts  of 
Footwear."  in  item  774.50,  Tariff 
Schedules  of  the  United  States  (TSUS; 
19  U.S.C.  1201),  at  7.3  percent  duty  rate. 
Articles  classified  under  this  provision 
are  eligible  for  duty-free  treatment 
under  this  provision  are  eligible  for 
duty-free  treatment  under  the 
Generalized  System  of  Preference  (GSP). 
if  imported  from  a  beneficiary 
developing  country. 

The  petitioner  contends  that  the  • 
unfinished  footwear  is  properly 
classifiable  under  the  provision  for 
"Footwear  which  is  over  50  percent  by 
weight  of  rubber  or  plastics  or  over  50 
percent  by  weight  of  fibers  and  rubber 
or  plastics  with  at  least  10  percent  by 
weight  being  rubber  orplastics:  Hunting 
boots,  galoshes,  rainwear,  etc  (con.): 
*  *  •  Other."  in  item  700.53,  TSUS, 
which  carries  a  duty  rate  of  37.5  percent. 
In  the  altemative.'the  petitioner 
contends  that  the  imported  articles  are 
correctly  classifiable  under  the  residual 
provision  for  "Other  footwear  •  •  • 
Other"  in  item  700.95.  TSUS,  which  has 
a  duty  rate  of  12.5  percent.  The  imported 
articles  are  not  eligible  for  GSP 
treatment  under  these  two  tariff 
classifications. 

Customs  current  classification  of  the 
imported  articles  under  the  provision  for 
other  articles  not  specially  provided  for. 
of  rubber  or  plastics,  parts  of  footwear, 
is  based  upon  past  Customs  rulings 
wheiein  unfinished  footwear  susceptible 
to  more  than  one  tariff  classification  in 
its  contemplated  finished  condition,  had 
been  classified  under  the  provision  for 
parts  of  footwear  according  to 
component  material  of  chief  value, 
rather  than  as  finished  footwear  under 
other  provisions  of  the  TSUS.  In  these 
rulings.  Customs  stated  that  General 
Interpretative  Rule  10(h).  TSUS,  which 
provides  that  "unless  the  context 
requires  otherwise,  a  tariff  description 
for  an  article  covers  such  article 
whether  assembled  or  not  assembled 
and  whether  finished  or  not  finished", 
was  not  applicable  in  cases  in  which  the 
imported  article  was  not  susceptible  of 
proper  classification.  The  unfinished 
footwear  in  these  cases,  in  their 
contemplated  finished  condition,  would 
be  classifiable  under  different  tariff 
provisions,  depending  upon  the  nature 
of  the  finishing  operation,  i.e.,  whether  it 
resulted  in  the  imported  article  being 
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made  into  a  shoe,  boot,  slipper,  etc.  The 
footwear  was  therefore  deemed  not 
susceptible  of  proper  classification  in  its 
condition  as  imported  and, 
consequently,  the  unfinished  principle  of 
General  Interpretative  Rule  10(h),  TSUS, 
was  inapplicable. 

The  petitioner  claims  that  despite  the 
fact  that  the  imported  articles  could  be 
finished  into  articles  which  would  fall 
into  dlHerent  footwear  classification 
provisions,  depending  upon  the  nature 
of  the  finishing  operation,  the  imported 
articles  should  nevertheless  be 
classifiable  under  tariff  provisions  for 
finished  footwear,  in  accordance  with 
long-recognized  statutory  and  judicial 
principles  of  Customs  jurisprudence. 
The  petitioner  states  that  the  exclusion 
of  the  unfinished  footwear  from  the 
purview  of  General  Interpretative  Rule 
10(h)  and  its  classiHcation  under  a  tariff 
provision  for  parts  of  footwear,  which 
disregards  the  finishing  operation 
altogether,  is  unwarranted  and 
unjustiHed. 

The  petitioner  further  claims  that 
since  more  than  one  tariff  provision 
could  embrace  the  duck-type  unfinished 
footwear  after  the  finishing  operation. 
General  Interpretative  Rule  10(d).  TSUS, 
becomes  applicable  in  determining 
under  which  of  the  competing  tariff 
provisions  the  imported  footwear  should 
be  classified.  Under  this  rule,  in  part,  if 
two  or  more  tariff  descriptions  are 
equally  applicable  to  an  article,  the 
article  is  subject  to  duty  under  the 
description  for  which  the  original 
statutory  rate  is  highest.  Petitioner 
states  that  of  all  the  finished  footwear 
tariff  provisions,  item  700.53,  TSUS. 
carries  the  highest  original  statutory 
duty  rate  of  75  percent  for  column  2 
countries  and  37.5  percent  for  column  1 
countries.  Therefore,  item  700.53,  TSUS, 
must  be  the  footwear  provision  under 
which  the  imported  unfinished  duck- 
type  footwear  is  classifiable. 

In  the  alternative,  the  petitioner 
argues  that  if  Customs  were  to  reject 
classification  of  the  imported  articles  as 
finished  footwear  under  any  of  the 
specific  footwear  provisions  contained 
in  items  700.05  through  700.90,  TSUS, 
because  they  potentially  satisfy  more 
than  one  specific  footwear  classification 
provision,  they  would  qualify  for 
classification  under  item  700.95,  TSUS, 
the  residual  footwear  classification 
provision.  Petitioner  contends  that  this 
is  mandated  by  Headnote  1  of  Subpart 
A.  Part  1,  Schedule  7,  TSUS,  which 
provides  that  all  footwear,  including 
unfinished  footwear,  by  operation  of 
General  Interpretative  Rule  10(h),  must 
be  classified  in  Subpart  A,  Part  1  of 
Schedule  7,  TSUS,  which  covers  items 


700.05  through  700.95,  with  exceptions 
for  footwear  with  permanently  attached 
skates  or  snowshoes,  hosiery,  and 
imported  knit  footwear. 

Comments 

Pursuant  to  section  175.21(a),  Customs 
Regulations  (19  CFR  175.21(a)).  before 
making  a  determination  on  this  matter. 
Customs  invites  written  comments  from 
interested  parties  on  the  classification 
issue.  The  domestic  interested  party 
petition,  as  well  as  all  comments 
received  in  response  to  this  notice,  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  S  1.6. 
Treasury  Department  Regulations  (31 
CFR  1.6).  and  §  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch.  Room  2426. 
Customs  Headquarters.  1301 
Constitution  Avenue.  NW.,  Washington. 
D.C.  20229. 

Authority:  This  notice  is  published  in 
accordance  with  §  175.21(a].  Customs 
Regulations  (19  CFR  175.21(a)). 

Drafting  Information 

The  principal  author  of  this  document 
was  Susan  Terranova,  Regulations 
Control  Branch,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 
Alfred  R.  D«  Angelas, 
Acting  Commissioner  of  Customs. 

Approved:  November  5. 1984. 
|ohn  M.  Walker,  ]t.. 
Assistant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  184 

(Docket  No.  82N-02391 

Enzyme-Modified  Fats;  Proposed 
Affirmation  of  Gras  Status 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
affirm  that  enzyme-modified  milk 
powder,  enzyme-modified  butterfat, 
enzyme-modified  steam-rendered 
chicken  fat,  and  enzyme-modified 
refined  beef  fat  are  generally  recognized 
as  safe  (GRAS)  as  direct  human  food 
ingredients.  The  safety  of  these 


ingredients  has  been  evaluated  under  a 
comprehensive  safety  review  conducted 
by  the  agency. 

DATE:  Comments  by  January  22, 1985. 

ADDRESS:  Comments  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  Street, 
SW..  Washington.  DC  20204,  202-42&- 
8950. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

conducting  a  comprehensive  review  of 
human  food  ingredients  classified  as 
GRAS  or  subject  to  a  prior  sanction.  The 
agency  has  issued  several  notices  and 
proposals  (see  the  Federal  Register  of 
July  26, 1973  (38  FR  20040])  initiating  this 
review,  under  which  the  safety  of 
enzyme-modified  fats  has  been 
evaluated.  In  accordance  with  the  , 
provisions  of  S  170.35  (21  CFR  170.35). 
the  agency  proposes  to  affirm  the  GRAS 
status  of  enzyme-modified  milk  powder, 
enzyme-modified  butterfat,  enzyme- 
modified  steam-rendered  chicken  fat, 
and  enzyme-modified  refined  beef  fat. 

Enzyme-modified  fats  are  fats  derived 
from  milk,  butterfat,  chicken  fat,  and 
beef  fat  that  are  rendered  usable  as 
food-flavoring  ingredients  through 
enzymatic  action.  Enzymatically 
produced  flavors  are  common  to  many 
types  of  food  and  may  either  impair  or 
enhance  palatability.  The  development 
of  a  rancid  flavor  in  milk  from 
spontaneous  lipolysis  of  milk  is  a  well- 
known  example  of  undesirable 
enzymatic  action.  Conversely,  controlled 
lipolysis  of  fats  may  produce 
compounds  that  intensify  or  complement 
desirable  food  flavors. 

Lipolytic  enzymes,  which  are  used  in 
lipolysis,  are  widely  distributed  in 
nature.  They  are  found  in  bacteria, 
fungi,  and  plants  as  well  as  in  the 
tissues  and  fluids  of  various  animals. 
Among  these  enzymes  are  the  pregastric 
esterases  that  have  been  found  in  the 
saliva,  salivary  glands,  and  other  oral 
tissues  of  a  number  of  mammalian 
species.  Lipolytic  enzymes  are 
especially  active  in  the  hydrolysis  of 
triglycerides  containing  short-chain  fatty 
acids.  The  commercially  desirable  flavor 
from  milk  fat  originates  largely  from  the 
release  of  volatile  fatty  acids  by 
lipolytic  enzymes. 

A  wide  range  of  lipolytic  enzymes  are 
employed  to  modify  fats.  Industry 
surveys  show  that  domestic  enzyme- 
modified  milk  powder  and  enzyme- 
modified  butterfat  are  produced  almost 
exclusively  using  pregastric  esterase 
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enzymes.  Food-grade  lipolytic  enzymes, 
used  in  the  preparation  of  enzyme- 
modified  animal  fats,  are  described  in 
the  Food  Chemicals  Codex.  3d  Ed.,  pp. 
107-110, 1981.  In  a  1960  opinion  letter, 
FDA  stated  that  food  use  of  lipolytic 
powders  derived  from  the  tongue  of  the 
kid.  Iamb,  and  calf  is  GRAS. 

In  the  1960  opinion  letter  on  lipolytic 
powders,  FDA  also  stated  that  enzyme- 
modifled  milk  powder  and  enzyme- 
modified  butterfat  are  GRAS  when  the 
modified  butterfat  does  not  contain 
hydroxylated  lecithin.  In  addition,  in 
1964,  FDA  stated  that  enzyme-modified 
edible  fats  are  GRAS. 

In  1971,  the  National  Academy  of 
Science/National  Research  Council 
(NAS/NRC)  surveyed  a  representative 
cross-section  of  food  manufacturers  to 
determine  the  specific  foods  in  which 
enzyme-modified  edible  fats  are  used 
and  the  levels  of  usage.  The  1971  NAS/ 
NRC  survey  showed  that  enzyme- 
modified  milk  powder  and  enzyme- 
modified  butterfat  are  used  as  flavors  in 
such  items  as  chocolate-flavored 
products,  low-fat  milk  products,  bakery 
products,  confectionary  products,  dairy 
product  analogs,  sauces,  and  snack 
items.  In  1975,  an  NAS/NRC  survey 
reported  that  1,400,000  kilograms  (kg)  of 
enzyme-modified  whole  milk  powder 
and  120.000  kg  of  enzyme-modifled 
butterfat  were  used  in  food.  These  usage 
figures  correspond  to  an  average  per 
capita  consumption  of  about  18 
milligrams  per  capita  per  day  of 
enzyme-modifled  whole  milk  powder 
and  1.5  milligrams  per  capita  per  day  for 
enzyme-modified  butterfat.  The  total  per 
capita  intake  of  free  fatty  acid  from 
enzyme-modifled  whole  milk  powder 
and  from  enzyme-modifled  butterfat 
would  be  about  0.26  milligram  per  day. 
In  comparison,  the  average  daily 
consumption  of  milk,  butter,  cheese,  and 
ice  cream  in  1977  was  reported  by  the 
U.S.  Department  of  Agriculture  to  be  344 
grams  per  capita.  The  total  per  capita 
intake  of  free  fatty  acids  from  these 
foods  would  thus  be  about  53.2  , 

milligrams  per  day.  J 

No  use  information  was  reported  in 
the  NAS/NRC  survey  on  enzyme- 
modifled  chicken  fat  or  enzyme- 
modifled  beef  fat. 

Enzyme-modified  edible  fats  were  the 
subject  of  a  search  of  the  scientific 
literature  from  1920  to  the  present.  The 
criteria  used  in  the  search  were  chosen 
to  discover  any  articles  that  considered 
(1)  chemical  toxicity,  (2)  occupational 
hazards,  (3)  metabolism,  (4)  reaction 
products,  (5)  degradation  products,  (6) 
carcinogenicity,  teratogenicity,  or 
mutagenicity,  (7)  dose  response.  (8) 
reproductive  effects.  (9)  histology,  (10) 
embryology.  (11)  behavioral  effects,  (12) 


detection,  and  (13)  processing.  A  total  of 
173  abstracts  was  reviewed,  and  55 
particularly  pertinent  reports  from  the 
literature  survey  have  been  summarzied 
in  a  scientific  literature  review. 

Information  from  the  scientific 
literature  review  has  been  summarized 
in  a  report  to  FDA  by  the  Select 
Committee  on  GRAS  Substances  (the 
Select  Committee),  which  is  composed 
of  qualifled  scientists  chosen  by  the  Life 
Sciences  Research  Office  of  the 
Federation  of  American  Societies  for 
Experimental  Biology  (FASEB).  The 
members  of  the  Select  Committee  have 
carefully  evaluated  all  the  available 
safety  information  on  enzyme-modified 
fats.'  In  the  Select  Committee's  opinion: 

The  whole  milk  powder  and  butterfat 
which  are  utilized  in  the  preparation  of  the 
enzyme-modified  products  are  commonly 
consumed  foodstuffs.  The  animal  tissues  used 
for  the  production  of  lipolytic  enzyme 
preparations  must  comply  with  Federal  meat 
inspection  requirements. 

The  major  products  of  the  lipolytic  action 
on  whole  milk  powder  and  butterfat  are  small 
amounts  of  butyric,  caproic,  caprylic  and 
capric  acids  together  with  some  mono-  and 
di-glycerides  and  glycerol.  The  estimated  per 
capita  intake  of  C«-Ci«  fatty  acids  from 
enzyme-modifled  milk  powder  and  butterfat 
is  0.26  mg/day.  All  these  compounds  are 
found  in  many  commonly  consumed 
foodstuffs,  often  in  far  greater  amounts  than 
in  the  products  flavored  with  enzyme- 
modifled  fats.  In  addition  to  the  free  fatty 
acids  in  commonly  consumed  foodstuffs, 
relatively  large  amounts  of  these  acids  are 
liberated  during  normal  digestion  of  the 
triglycerides  in  these  foods.  The  amount  of 
volatile  fatty  acids  absorbed  from  normal 
diets  is  many  times  that  contributed  by  food 
flavored  with  the  enzyme  preparations.  Each 
of  these  acids  has  been  administered  to 
animals  at  levels  several  orders  of  magnitude 
greater  than  this  without  ill  effects. 

Medium-chain  length  triglycerides  have 
been  widely  employed  clinically  in 
malabsorptive  disorders.  These  are  readily 
hydrolyzed  in  the  gastrointestinal  tract  to 
yield  far  greater  quantities  of  caprylic, 
caproic,  and  capric  acids  than  are  present  in 
enzyme-modifled  milk  powder  and  butterfat. 

The  Select  Committee  has  no  information 
concerning  the  method  employed  in  the 
lipolytic  modiflcation  of  beef  or  chicken  fat, 
the  products  resulting  from  such  action,  or  the 
commercial  utilization  of  this  process. 


'  "Evaluation  of  the  Health  Aspects  of  Enzyme- 
Modified  Fats  as  Food  Ingredients."  Life  Sciences 
Research  Office.  Federation  of  American  Societies 
for  Experimental  Biology,  pp.  10-14. 1981.  In  the 
past,  the  agency  presented  verbatim  the  Select 
Committee's  discussion  of  the  biological  data  it 
reviewed.  However,  because  the  Select  Committee's 
report  is  available  at  the  Dockets  Management 
Branch  and  from  the  National  Technical 
Information  Service,  and  because  it  represents  a 
significant  savings  to  the  agency  in  publication 
costs.  FDA  has  decided  to  discontinue  presenting 
the  discussion  in  the  preamble  to  proposals  that 
affirm  GRAS  status  in  accordance  with  current  good 
manufacturing  practice. 


However,  the  major  products  of  this 
treatment  would  presumably  be  free  long- 
chain  fatty  acids,  especially  palmitic,  stearic, 
oleic,  and  linoleic  actds.  Each  of  these  acids 
is  found  in  the  free  state,  or  produced  during 
digestion,  of  many  conimonly  consumed 
foodstuffs  constituting  a  substantial  portion 
of  the  normal  diet.  It  is  unlikely  that  the 
additional  fatty  acids  liberated  by  the 
enzymatic  processes  would  constitute  more 
than  a  small  fraction  of  their  total  intake  by 
the  consumer* 

The  Select  Committee  concludes  that 
no  evidence  in  the  available  information 
on  enzyme-modified  milk  powder  and 
on  enzyme-modified  butterfat 
demonstrates,  or  suggests  resonable 
grounds  to  suspect,  a  hazard  to  the 
public  when  they  are  used  at  levels  that 
are  now  current  or  that  might 
reasonably  be  expected  in  the  future.^ 

The  Select  Committee  also  concludes 
that  no  evidence  in  the  available 
information  on  enzyme-modifled  steam- 
rendered  chicken  fat  and  enzyme- 
modifled  refined  beef  fat  demonstrates, 
or  suggests  reasonable  grounds  to 
suspect,  a  hazard  to  the  public  when 
these  substances  are  used  at  levels  that 
are  now  current  or  that  might 
reasonably  be  expected  in  the  future.* 

FDA  has  undertaken  its  own 
evaluation  of  the  available  information 
on  enzyme-modified  milk  powder, 
enzyme-modified  butterfat,  enzyme- 
modified  steam-rendered  chicken  fat, 
and  enzyme-modified  refined  beef  fat 
and  concurs  with  the  conclusion  of  the 
Select  Committee.  The  agency  therefore 
concludes  that  no. change  in  the  current 
GRAS  status  of  these  ingredients  is 
justified.  Therefore,  the  agency  proposes 
to  affirm  as  GRAS  the  use  of  enzyme- 
modifled  milk  powder,  enzyme-modified 
butterfat,  enzyme-modified  steam- 
rendered  chicken  fat,  and  enzyme- 
modified  refined  beef  fat. 

FDA  is  proposing  to  affirm  the  GRAS 
status  of  enzyme-modified  refined  beef 
fat  and  enzyme-modified  steam- 
rendered  chicken  fat  even  though  no 
information  is  available  on  their  current 
use  in  food.  The  agency  agrees  with  the 
Select  Committee  that  the  action  of 
lipolytic  enzymes  on  beef  fat  and 
chicken  fat  in  the  preparation  of  these 
enzyme-modified  flavors  will  produce 
nontoxic  free  fatty  acids,  which  are 
consumed  in  foodstuffs  in  the  normal 
diet,  and  that  the  additional  fatty  acids 
consumed  as  a  result  of  the  use  of 
enzyme-modified  refined  beef  fat  and 
enzyme-modified  steam-rendered 
chicken  fat  would  constitute  a  very 
small  fraction  of  the  total  daily  intake  of 


•  Ibid.  p.  16. 
'Ibid.,  p.  15. 
•Ibid.,  p.  16. 
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fatty  acids  by  consumers.  The  agency 
therefore  concludes  that  if  these 
ingredients  are  made  in  accordance  with 
the  method  of  manufacture  specified  in 
the  regulation,  their  use  as  flavoring 
agents  is  safe  and  may  be  affirmed  as 
GRAS. 

A  wide  range  of  lipolytic  enzymes  can 
be  used  to  prepare  enzyipe-modified 
fats.  Therefore,  the  agency  is  proposing 
to  permit  the  use  of  any  appropriate 
GRAS  enzyme  in  the  preparation  of 
enzyme-modified  butterfat.  enzyme- 
modified  milk  powder,  enzyme-modiRed 
steam-rendered  chicken  fat,  and 
enzyme-modified  refined  beef  fat. 

Because  no  food-grade  specifications 
exist  for  these  ingredients  at  the  present 
time,  the  agency  will  work  with  the 
Committee  on  Codex  Specifications  of 
the  National  Academy  of  Sciences  to 
develop  acceptable  specifications  for 
these  ingredients.  If  acceptable 
specifications  are  developed,  the  agency 
will  incorporate  them  into  this 
regulation  at  a  later  date.  Until 
specifications  are  developed.  FDA  has 
determined  that  the  public  health  will  be 
adequately  protected  if  these 
commercial  enzyme-modified  fats 
comply  with  the  description  in  the 
proposed  regulation  and  are  of  food- 
grade  purity  (21  CFR  170.30(h)(1)  and 
182.1(b)(3)). 

FDA  is  not  proposing  to  include  in  the 
GRAS  affirmation  regulation  for  these 
enzyme-modified  fats  the  categories  and 
the  levels  of  use  reported  in  the  NAS/ 
NRC  1971  survey  for  these  ingredients. 
Both  FASEB  and  the  agency  have 
concluded  that  a  large  margin  of  safety 
exists  for  the  use  of  these  substances, 
and  that  a  reasonably  foreseeable 
increase  in  the  level  of  consumption  of 
these  substances  will  not  adversely 
affect  human  health.  Therefore,  the 
agency  is  proposing  to  affirm  the  GRAS 
status  of  these  ingredients  wheil  they 
are  used  at  current  good  manufacturing 
practice  levels  in  accordance  with 
i  184.1(b)(1)  (21  CFR  184.1(b)(1)).  To 
make  clear,  however,  that  the 
affirmation  of  the  GRAS  status  of  these 
substances  is  based  on  the  evaluation  of 
currently  known  uses,  the  proposed  rule 
sets  forth  the  technical  effect  that  FDA 
evaluated. 

Copies  of  the  scientific  literature 
review  on  enzyme-modified  edible  fats 
and  the  report  of  the  Select  Committee 
are  available  for  review  at  the  Dockets 
Management  Branch  (address  above) 
and  may  be  purchased  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Rd.,  Springfield.  VA 
22161.  as  follows: 
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The  proposed  action  does  not  affect 
the  current  use  of  enzyme-modified  milk 
powder,  enzyme-modified  butterfat, 
enzyme-moc^fied  steam-rendered 
chicken  fat,  or  enzyme-modified  refined 
beef  fat  for  pet  food  or  animal  feed. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(d)(6)  (proposed 
December  11. 1979;  44  FR  71742)  that  this 
proposed  action  is  of  a  type  that  does 
not  individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

FDA.  in  accordance  with  the 
Regulatory  Flexibility  Act.  has 
considered  the  effect  that  this  proposal 
would  have  on  small  entities  including 
small  businesses  and  has  determined 
that  the  effect  of  this  proposal  is  to 
maintain  current  known  uses  of  the 
substances  covered  by  this  proposal  by 
both  large  and  small  businesses. 
Therefore,  FDA  certifies  in  accordance 
with  section  605(b)  of  the  Regulatory 
Flexibility  Act  that  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  derive  from 
this  action. 

In  accordance  with  Executive  Order 
12291,  FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposal,  and 
the  agency  has  determined  that  the  final 
rule,  if  promulgated,  will  not  be  a  major 
rule  as  defined  by  the  Order. 

List  of  SubjecU  in  21  CFR  Part  184 

Direct  food  ingredients.  Food 
ingredients.  Generally  recognized  as 
safe  (GRAS)  food  ingredients. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409.  701(a).  52  Stat.  1055,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s).  348, 
371(a)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10),  it  is  proposed  that  Part  184 
be  amended  by  adding  new  §  184.187.  to 
read  as  follows: 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

S  184.1287    Enzym*-Modlfled  fats. 

(a)  Enzyme-modified  refined  beef  fat. 
enzyme-modified  butterfat,  enzyme- 
modified  steam-rendered  chicken  fat. 


and  enzyme-modified  milk  powder  are 
prepared  from  refined  beef  fat,  butterfat. 
steam-rendered  chicken  fat.  or  milk 
powder,  respectively,  with  enzymes  that 
are  generally  recognized  as  sfife  (GRAS) 
for  this  use.  The  lipolysis  is  maintained 
at  a  temperature  that  is  optimal  for  the 
action  of  the  enzyme  until  appropriate 
acid  development  is  attained.  The 
ezymes  are  then  inactivated.  The 
resulting  product  is  then  concentrated  or 
dried. 

(b)  FDA  is  developing  food-grade 
specifications  for  these  enzyme- 
modified  ingredients  in  cooperation  with 
the  National  Academy  of  Sciences.  In 
the  interim,  the  ingredients  must  be  of 
purity  suitable  for  their  intended  use. 

(c)  In  accordance  with  §  184.1(b)(1). 
the  ingredients  are  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  these  ingredients  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredients  is  based  upon 
the  following  current  good 
manufacturing  conditions  of  use: 

(1)  The  ingredients  are  used  as 
flavoring  agents  and  adjuvants  as 
defined  in  S  170.3(o)(12)  of  this  chapter. 

(2)  The  ingredients  are  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

The  agency  is  unaware  of  any  prior 
sanction  for  the  use  of  these  ingredients 
in  foods  under  conditions  different  from 
those  identified  in  this  document.  Any 
person  who  intends  to  assert  or  rely  on 
such  a  sanction  shall  submit  proof  of  its 
existence  in  response  to  this  proposal. 
The  action  proposed  above  would 
constitute  a  determination  that  excluded 
uses  would  result  in  adulteration  of  the 
food  in  violation  of  section  402  of  the 
Federal  Food  Drug  and  Cosmetic  Act  (21 
U.S.C.  342),  and  the  failure  of  any  person 
to  come  forward  with  proof  of  an 
applicable  prior  sanction  in  response  to 
this  proposal  constitutes  a  waiver  of  the 
right  to  assert  or  rely  on  it  later.  Should 
any  person  submit  proof  of  the  existence 
of  a  prior  sanction,  the  agency  hereby 
proposes  to  recognize  such  use  by 
issuing  an  appropriate  final  rule  under 
Part  181  (21  CFR  Part  181)  or  affirming  il 
as  GRAS  under  Part  184  or  186  (21  CFR 
Part  184  or  186),  as  appropriate. 

Interested  persons  may,  on  or  before 
January  22, 1985  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
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above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
Dated:  November  5, 1984. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  84-30634  Filed  11-21-84:  8:45  8in| 
MLUNO  CODE  4160-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  41  and  48 
[U)-3l-«3] 

Heavy  Vehicle  Use  Tax;  Credits  and 
Refunds  of  the  Tax  on  Diesel  Fuel; 
Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Correction  to  proposed  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  Federal  Register 
publication  beginning  at  49  FR  44300, 
November  6, 1984,  of  the  proposed 
regulations  relating  to  the  imposition  of 
tax  on  the  use  of  heavy  vehicles  and 
relating  to  credits  and  refunds  of  the  tax 
imposed  on  the  sale  of  diesel  fuel. 
EFFECTIVE  DATES:  The  proposed 
amendments  that  are  the  subject  of 
these  corrections  are  to  be  effective 
after  June  30, 1984,  except  as  otherwise 
provided.  These  corrections  are  to  be 
effective  with  respect  to  the  same  dates. 

FOR  FURTHER  INFORMATION  CONTACT 

B.  Faye  Easley  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20224,  Attention:  CC:LR:T, 
telephone  202-566-3935  (not  a  toll-free    - 
call). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  6, 1984,  the  Federal 
Register  published  proposed 
amendments  to  the  Excise  Tax 
Regulations  (26  CFR  Part  41)  under 
sections  4481,  4482,  and  4483  of  the 
Internal  Revenue  Code  of  1954.  These 
amendments  were  proposed  to  conform 
the  regulations  to  section  513  of  the 
Highway  Revenue  Act  of  1982  (Title  V  of 
the  Surface  Transportation  Assistance 
Act  of  1982)  (Pub.  L  97-424.  96  Stat. 
2177)  and  sections  901,  902,  and  903  of 
the  Tax  Reform  Act  of  1984  (Division  A 
of  the  Deficit  Reduction  Act  of  1984) 
(Pub.  L.  98-369,  98  Stat.  1003).  The 
document  also  contained  proposed 
amendments  to  the  Excise  Tax 
Regulations  (26  CFR  Part  48)  under 


section  6427  (b)(2)  of  the  Code  relating 
to  an  exemption  from  the  tax  imposed 
by  section  4041  of  the  Code  in  the  case 
of  fuel  used  in  certain  buses,  and  under 
section  6427  (g)  of  the  Code  relating  to  a 
credit  or  refund  to  original  purchasers  of 
diesel-powered  automobiles  and  light 
trucks.  These  last  two  amendments 
were  proposed  to  conform  the 
regulations  to  sections  911  (b)  and  915  of 
the  Tax  Reform  Act  of  1984, 
respectively. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  incorrectly  includes  the 
language  "and  requests  to  speak  at  the 
public  hearing"  in  two  locations.  These 
errors  appear  on  page  44300,  in  the  first 
sentence  under  the  heading  "DATES", 
immediately  following  the  language 
"Written  comments"  and  preceding  the 
language  "must  be  delivered  or  mailed 
by  December  6, 1904";  and  in  the  first 
sentence  under  the  heading  "ADDRESS", 
immediately  following  the  language 
"Send  comments"  and  preceding  the 
word  "to". 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  which 
was  the  subject  of  FR  Doc.  84-29182,  is 
corrected  as  follows: 

Paragraph  1.  On  page  44300,  in  the 
first  sentence  under  the  heading 
"DATES",  the  language  "and  requests  to 
speak  at  the  public  hearing"  is  removed 
immediately  following  the  language 
"Written  comments"  and  preceding  the 
language  "must  be  delivered  or  mailed 
by  December  8, 1984". 

Paragraph  2.  On  page  44300,  in  the 
first  sentence  under  the  heading 
"ADDRESS",  the  language  "and  requests 
to  speak  at  the  public  hearing"  is 
removed  immediately  following  the 
language  "Send  comments"  and 
preceding  the  word  "to". 
Geor^  H.  Jelly, 

Director,  Legislation  and  Regulations 
Division. 

|FK  Doc.  84-304S4  Filed  11-21-84. 8:45  am] 
MLUNQ  CODE  4S30-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 


action:  Reopening  and  extension  of 
public  comment  period. 

SUMMARY:  On  May  29, 1984,  the  Indiana 
Department  of  Natural  Resources 
submitted  to  OSM  a  proposed 
amendment  consisting  of  modifications 
to  the  Indiana  regulations  pertaining  to 
procedures  to  be  followed  in  conducting 
administrative  hearings  pursuant  to  the 
Indiana  Administrative  Adjudication 
Act,  IC-4-22-1. 

OSM  published  a  notice  in  the  Federal 
Register  on  June  26, 1984,  armouncing 
receipt  of  the  amendment  and  inviting 
public  comment  on  the  adequacy  of  the 
proposed  amendment  (49  CFR  26106). 
The  public  comment  period  ended  July 
26, 1984.  During  its  review  of  Indiana's 
proposed  amendment,  OSM  identified 
several  concerns  relating  to  the 
proposed  provisions.  OSM  notified 
Indiana  of  its  concerns  and  in  letters 
dated  October  25,  and  November  5, 
1984,  Indiana  responded  by  submitting 
additional  information  and  explanation 
concerning  its  proposed  amendment. 
Accordingly  OSM  is  reopening  and 
extending  the  comment  period  for  15 
days  on  Indiana's  proposed  amendment 
and  explanatory  information.  This 
action  is  being  taken  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment  in 
light  of  the  additional  information. 

date:  Written  comments  relating  to 
Indiana's  proposed  modification  of  its 
program  not  received  on  or  before  4KX) 
p.m.  on  December  10, 1984,  will  not 
necessarily  be  considered  in  the 
Director's  decision  to  approve  or 
disapprove  the  proposed  program 
modifications. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to:  Mr. 
Richard  D.  McNabb,  Director,  Indiana 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Federal 
Building  and  U.S.  Courthouse.  Room  522, 
46  East  Ohio  Street,  Indianapolis, 
Indiana  46204;  Telephone:  (317)  289- 
2600. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  review  at  the 
OSM  offices  and  the  Office  of  the  State 
Regulatory  Authority  listed  below, 
Monday  through  Friday,  8:00  a.m.  to  4:00 
p.m.  excluding  holidays.  Each  requestor 
may  receive,  free  of  charge,  one  single 
copy  of  the  proposed  amendment  from 
OSM's  Indianapolis  Field  Office  listed 
below. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  5124, 1100  L 
Street.  NW..  Washington,  D.C.  20240. 
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OfHce  of  Surface  Mining  Reclamation 
and  Enforcement,  Federal  Building  and 
U.S.  Courthouse.  Room  522.  46  East  Ohio 
Street.  Indianapolis.  Indiana.  Indiana 
Department  of  Natural  Resources,  806 
State  Office  Building.  Indianapolis. 
Indiana  46204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  D.  McNabb,  Director. 
Indianapolis  Field  Office,  OfTice  of 
Surface  Mining  Reclamation  and 
Enforcement,  Federal  Building  and  U.S. 
Courthouse,  Room  522,  46  East  Ohio 
Street.  Indianapolis.  Indiana  46204: 
Telephone:  (317)  269-2600. 
SUPPl£MENTARY  INFORMATION: 
Information  regarding  the  general 
background  on  the  Indiana  State 
Program,  including  the  Secretary's 
Findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Indiana 
program  can  be  found  in  the  July  26. 
1982  Federal  Register  (47  PR  32071- 
32108). 

On  May  29, 1984.  the  Director,  Indiana 
Department  of  Natural  Resources, 
submitted  to  OSM  pursuant  to  30  CFR 
732.17,  a  proposed  State  program 
amendment  for  approval.  OSM 
announced  receipt  of  the  amendment 
and  initiated  a  public  comment  period 
on  June  26, 1984  (49  FR  26106).  The 
public  comment  period  ended  on  July  26, 
1984.  A  public  hearing  scheduled  for  July 
23. 1984,  was  not  held  because  no  one 
expressed  a  desire  to  present  testimony. 

During  the  review  of  the  Indiana's 
proposed  amendment  OSM  identified 
the  following  concerns: 

1.  The  proposed  Indiana  rules  310  lAC 
0.5-l-8{a)  and  0.5-l-9(c)  appeared 
contradictory  as  to  requirements  for 
filing  of  a  response  to  an  amended 
claim.  OSM  requested  clarification. 

2.  Indiana's  proposed  rule  310  lAC 
0.5-l-14(a)  seemed  to  be  less  inclusive 
than  Federal  rule  43  CFR  4.1110  with 
regard  to  persons  to  be  permitted  to 
intervene  in  an  action.  Federal  rules  say 
that  a  person  with  a  statutory  right  or 
who  has  an  interest  that  is  or  may  be 
adversely  affected  by  the  outcome  of  a 
proceeding  must  be  granted 
intervention.  The  State  rule  would 
require  the  hearing  officer  to  permit 
intervention  to  a  person  with  a  statutory 
right  or  where  the  person  will  be 
affected  under  the  Administrative 
Adjudication  Act. 

3.  Proposed  Indiana  rule  310  LAC  0.5- 
1-16  does  not  authorize  the  filing  of  a 
petition  seeking  award  of  costs  and 
expenses  as  does  Federal  rule  43  CFR 
4.1290.  Also,  310  lAC  0.5-1-16  is  not 
explicit  as  to  whether  awards  may  be 
made  against  the  permittee  or  the  State. 
Finally.  Indiana's  proposed  rules  for 


eligibility  of  award  at  310  lAC  0.5-1- 
16(a)(2)  may  be  more  restrictive  than  the 
Federal  rules. 

OSM  notified  Indiana  of  these  concerns 
in  a  letter  dated  September  17, 1984,  and 
Indiana  responded  in  letters  dated 
October  25.  and  November  5, 1984,  by 
submitting  additional  information  on 
and  explanation  of  its  proposed 
amendment.- 

The  full  text  of  the  proposed  program 
amendment  and  the  additional  material 
are  available  for  review  at  the  locations 
listed  above  under  "addresses". 
Accordingly,  the  Director,  OSM,  is  not 
seeking  public  comments  on  the 
adequacy  of  the  State's  submissions. 
The  public  comment  period  is  hereby 
extended  to  December  la  1984.  All 
comments  should  be  submitted  to  the 
location  shown  above  under  ADDRESSES 
in  order  to  be  considered  by  the  Director 
in  his  decision  on  the  program 
amendment. 

List  of  SubjecU  io  3Q  CFR  Part  914 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Autborily:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C  1201  et  seq). 

Dated:  November  17. 1984. 
William  B.  Schmidt. 

Assistant  Director,  Program  Operations  and 
Inspection. 

|FR  Doc  M-30730  FUmI  11-Zl-M:  &45 101) 
nUJNO  COOC  4310-OS-ll 


30  CFR  Part  948 

West  Virginia  Pemrtanenl  Regulatory 
Program;  Review  of  State  Program 


agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Reopening  and  extension  of 

public  comment  period. 

summary:  OSM  is  reopening  the  period 
for  review  and  comment  on  an 
amendment  submitted  by  the  State  of 
West  Virginia  to  its  permanent 
regulatory  program  which  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Specifically.  OSM  is 
reopening  the  comment  period  to  allow 
the  public  sufficient  time  to  consider 
and  comment  on  modifications 
submitted  by  West  Virginia  on  October 
30, 1984,  to  an  amendment  which  was 
originally  submitted  by  the  State  on 
March  30, 1984,  and  was  intended  to 
satisfy  the  remaining  fifteen  conditions 


of  approval  imposed  by  the  Secretary  on 
the  State's  permanent  program.  The 
proposed  amendment  contains  revisions 
to  the  State's  surface  mining  and  coal 
refuse  disposal  regulations  which  are 
intended  to  satisfy  preliminary  findings 
made  by  OSM  on  August  21, 1984. 
concerning  the  State's  initial 
amendment  Also,  the  amendment 
contains  revised  civil  penalty 
assessment  procedures  which  were 
developed  by  the  State  to  identify 
assessable  and  non-assessable 
violations  and  to  satisfy  concerns  raised 
by  OSM  regarding  the  State's 
implementation  of  its  approved  civil 
penalty  system. 

This  notice  sets  forth  the  times  and 
locations  that  the  West  Virginia 
program  and  proposed  amendment  are 
available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing. 

dates:  Written  comments  not  received 
on  or  before  4K)0  p.m.  on  December  24. 
1984  will  not  necessarily  be  considered. 
A  public  hearing  on  the  proposal  will  be 
held  from  7:00  p.m.  to  9:00  p.m.  on 
December  17, 1984.  at  the  OSM 
Charleston  Field  Office  listed  below 
under  ADDRESSES.  Any  person 
interested  in  making  an  oral  written 
presentation  at  the  hearing  should 
contact  Mr.  John  Heider  at  the  OSM 
Charleston  Field  Office  by  the  close  of 
business  on  or  before  the  fifth  day  prior 
to  the  hearing.  If  no  one  has  contacted 
Mr.  Heider  to  express  an  interest  in 
participating  in  the  hearing  by  that  date, 
the  hearing  will  not  be  held.  If  only  one 
person  has  so  contacted  Mr.  Heider,  a 
public  meeting,  rather  than  a  hearing, 
may  be  held  and  the  results  of  the 
meeting  included  in  the  Administrative 
Record. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  Charleston  Field  Office. 
603  Morris  Street  Charleston,  West 
Virginia  25301.  Attention:  West  Virginia 
Administrative  Record. 

See  SUPPLEMENTARY  INFORMATION  for 
addresses  where  copies  of  the  West 
Virginia  program  amendment  and 
administrative  record  on  the  West 
Virginia  program  are  available.  Each 
requestor  may  receive,  free  of  charge, 
one  single  copy  of  the  proposed  program 
amendent  by  contacting  the  OSM 
Charleston  Field  Office  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Heider,  Acting  Director,  Charleston 
Field  Office.  Office  of  Surface  Mining 
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Reclamation  and  Enforcement  603 
Morris  Street.  Charleston,  West  Virginia 
25301.  Telephone:  (304)  347-7158. 
SUPPLIMEirrARV  INFORMATION:  Copies 
of  the  West  Virginia  program 
amendment  the  West  Virginia  program 
and  the  administrative  record  cm  the 
West  Virginia  program  are  available  for 
public  review  and  copying  at  the  OSM 
offices  and  the  office  of  the  State 
regulatory  authority  listed  below, 
Monday  through  Friday,  9:00  a.m.  to  4:00 
p.m.,  excluding  holidays: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Charleston  Field 
Office,  603  Morris  Street  Charleston, 
West  Virginia  25301.  Telephone:  (304) 
347-7158. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1100  "L"  Street 
NW.,  Room  5124,  Washington.  D.C. 
2024a  Telephone:  (202)  343-7896 
West  Virginia  Department  of  Natural 
Resources,  Room  630,  Building  3, 1800 
Washington  Street  East  Charleston. 
West  Virginia  25305.  Telephone:  (304) 
348-9160 

In  addition,  copies  of  the  amendment 
are  available  for  inspection  and  copying 
during  regular  business  hours  at  the 
following  locations: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Morgantown  Area 
Office.  75  High  Street,  Room  229, 
Morgantown,  West  Virginia  26505. 
Telephone:  (304)  291^1004 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Beckley  Area 
Office.  119  Appalachian  Drive. 
Beckley.  West  Virginia  25801. 
Telephone:  (304)  255-5265 
The  West  Virginia  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  January  21, 1981  (46  FR 
5915-5956). 

On  March  30, 1984,  West  Virginia 
submitted  an  amendment  to  OSM  which 
was  intended  to  satisfy  the  remaining 
fifteen  conditions  of  approval 
concerning  auger  mining,  coal  refuse 
disposal,  blasting,  transfer  of  wells, 
permit  approval,  revegetation, 
suspension  or  revocation  of  permits, 
stabilization  of  rills  and  guiUes, 
subsidence.  Mine  Safety  and  Health 
Administration  (MSHA)  approval  of 
permit  applications  and  exemption  for 
coal  extraction  incident  to  a 
government-financed  highway  or  other 
construction  (Administrative  Record  No. 
WV  567). 

On  May  8. 1984,  OSM  announced  in 
the  Federal  Register  receipt  of  the 
amendment,  procedures  for  public 
comment  and  an  opportunity  for  a 
public  hearing  (49  FR  19525-19527).  A 
public  hearing  scheduled  for  May  28, 
1984,  was  not  held  because  no  one 


requested  the  hearing.  The  public 
comment  period  ended  on  June  7, 1984. 

Following  the  public  comment  period, 
on  August  21, 1984,  OSM  provided  the 
State  a  list  of  deficiencies  found  in  the 
amendment.  West  Virginia  was  given  an 
opportunity  to  submit  proposed 
emergency  rule  changes,  policy 
statements,  clarifying  legal  opinions  or 
other  evidence  proving  that  the  State's 
proposed  modifications  were  no  less 
effective  than  the  Federal  requirements 
(Administrative  Record  No.  WV  593). 

On  October  30, 1984.  West  Virginia 
submitted  modifications  to  its  initial 
amendment  of  March  30. 1984.  The 
proposed  amendment  consists  of 
revisions  to  the  State's  surface  mining 
and  coal  refuse  disposal  regulations  and 
modifications  to  its  permit  addendum 
form  and  its  approval  letter  for  coal 
exploration  involving  the  removal  of 
more  than  250  tons.  In  addition,  the 
State  provided  OSM  a  copy  of  its 
revised  civil  penalty  procedures  which 
included  a  Code  of  Violations  for 
determining  assessable  and  non- 
assessable violations  (Administrative 
Record  No.  601). 

Although  the  State's  civil  penalty 
system  was  approved  by  the  Secretary 
on  November  16. 1983  (47  FR  52034- 
52054),  West  Virginia  has  not  fully 
implemented  its  approved  system.  As  a 
result,  approximately  4,200  violations 
had  not  been  reviewed  by  the  State  for 
civil  penalty  assessment  as  of  June  30. 
1984.  On  June  7, 1984.  OSM  notified 
West  Virginia  of  its  concern  regarding 
the  State's  failure  to  implement  its 
approved  civil  penalty  system.  A 
meeting  was  held  on  June  29. 1984,  to 
discuss  the  concerns  raised  in  the  June 
7th  letter  and  several  meetings  were 
held  subsequent  to  the  initial  meeting 
which  resulted  in  the  State's  submission 
of  its  revised  civil  penalty  procedures 
(Administrative  Record  Nos.  WV  588. 
589.  590,  602,  603  and  604). 

In  accordance  with  the  provisions  of 
30  CFR  732.17.  OSM  is  now  seeking 
comments  from  the  public  on  the 
adequacy  of  the  proposed  revisions  to 
West  Virginia's  initial  amendment  of 
March  30, 1984.  Because  the  Director  of 
OSM  finds  that  the  scope  of  the 
proposed  amendment  has  been 
expended  beyond  that  of  the  initial 
amendment,  a  30  day  public  comment 
has  been  provided  and  a  public  hearing 
will  be  held  upon  request  to  receive 
comments  on  the  proposed  amendment. 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.).  1 


Dated:  November  17. 19M. 
WiUiMi  B.  SdHndt 

Assistant  Director,  Program  Operations  and 
Inspection. 

|FR  Doc.  S4-30731  nied  tl-ZI-M:  ft«S  aal 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  280 

Magnet  Sdwds  Assistanca  Program 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes 
regulations  to  implement  the  Magnet 
Schools  Assistance  Program.  The 
program  is  authorized  by  Title  VII  of  the 
Education  for  Economic  Security  Act 
(Pub.  L  96-377).  The  purpose  of  these 
proposed  regulations  is  to  ensure  that 
awards  effectively  facilitate  the  ability 
of  local  educational  agencies  (LEAs)  to 
establish  and  operate  magnet  schools 
that  are  part  of  approved  desegregation 
plans  and  that  are  designed  to  bring 
together  students  from  different  social. 
economic,  ethnic  and  racial 
backgrounds. 

DATES:  Comments  must  be  received  on 
or  before  January  7, 1985. 
ADDRESS:  Comments  should  be 
addressed  to  M.  Patricia  Coins,  EHvision 
of  Educational  Support,  U.S.  Department 
of  Education  (Room  2007,  FOB-6),  400 
Maryland  Avenue  SW.,  Washington, 
D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT. 
M.  Patricia  Coins.  Telephone:  (202)  245- 
7965. 
SUPPLEMENTARY  INFORMATION: 

Overview  of  the  Magnet  Schools 
Assistance  Program 

Title  VII  of  the  Education  for 
Economic  Security  Act  (Act)  authorizes 
the  Magnet  Schools  Assistance  Program 
for  fiscal  years  1984. 1985,  and  1986. 

The  purpose  of  the  magnet  schools  .  i 

program  is  to  (1)  provide  financial  ' 

assistance  to  eligible  LEAs  to  enable 
those  agencies  to  establish  and  operate 
magnet  schools;  (2)  meet  the  special 
needs  incident  to  the  elimination  of 
minority  group  segregation  and 
discriaiination  among  students  and 
faculty  in  elementary  and  secondary 
schools;  (3)  encourage  the  voluntary 
elimination,  reduction,  or  prevention  of 
minority  group  isolation  in  elementary 
and  secondary  schools  with  substantial 
proportions  of  minority  group  students: 
and  (4)  encourage  the  development  of 
courses  of  instruction  within  magnet 
schools  that  will  substantially 
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strengthen  the  knowledge  of  academic 
subjects  and  the  grasp  of  tangible  and 
marketable  vocational  skills  of  students 
attending  those  schools.  The  Act  defines 
a  magnet  school  as  "a  school  or 
education  center  that  offers  a  special 
curriculum  capable  of  attracting 
substantial  numbers  of  students  of 
different  racial  backgrounds." 

Summary  of  Major  Provisiontf  of  the 
Proposed  Regulations 

An  LEA  may  estabhsh  eligibility  for 
assistance  in  several  ways.  Based  on 
Section  702(1)  of  the  Act  the  NPRM 
provides  that  an  LEA  is  eligible  for 
assistance  if  it  received  $1,000,000  less 
under  Chapter  2  of  the  Education 
Consolidation  and  Improvement  Act  in 
fiscal  year  1982  than  it  received  in  the 
preceding  year  under  the  Emergency 
School  Aid  Act  (ESAA).  In  addition,  an 
LEA  is  eligible  for  assistance  if  it  has  a 
desegregation  plan  that  was  ordered  by 
a  court  or  by  a  State  agency  or  official  of 
competent  jurisdiction,  or  that  is 
approved  by  the  Secretary  as  adequate 
under  Title  VI  of  the  Civil  Rights  Act  of 
1964.  An  LEA  may  submit  a 
desegregation  plan  for  the  Secretary's 
approval  with  its  application.  Technical 
assistance  in  developing  a  desegregation 
plan  is  available  from  the  Department's 
Office  for  Civil  Rights. 

The  NPRM  also  implements  the 
statutory  requirement  that  each  magnet 
school  assisted  under  this  program  must 
be  part  of  an  approved  desegregation 
plan.  An  LEA  that  is  eligible  for 
assistance  based  on  its  loss  of  $1,000,000 
under  Chapter  2  may  meet  this 
requirement  by  showing  that  its  magnet 
8chool(s)  is  part  of  a  plan  that 
established  the  LEA's  eligibility  under 
ESAA,  if  the  LEA  is  continuing  to 
implement  the  plan.  If  the  LEA  is  no 
longer  implementing  the  plan,  it  must 
submit  a  new  plan  to  the  Secretary  for 
approval.  An  LEA  that  is  eligible  for 
assistance  based  on  having  an  approved 
desegregation  plan,  as  described  in  the 
preceding  paragraph,  may  meet  this 
requirement  by  showing  that  the  magnet 
8chool(s)  for  which  it  seeks  assistance  is 
part  of  its  approved  desegregation  plan. 

Section  708  of  the  Act  directs  the 
Secretary  in  approving  applications  to 
give  special  consideration  to  (1)  the 
recentness  of  the  implementation  of  the 
approved  plan  or  modification  of  the 
plan;  (2)  the  proportion  of  minority 
group  children  involved  in  the  approved 
plan;  (3)  the  need  for  assistance  based 
on  the  expense  or  difficulty  of 
effectively  carrying  out  an  approved 
plan  and  the  program  or  projects  for 
which  assistance  is  sought;  and  (4)  the 
degree  to  which  the  program  or  project 
for  which  assistance  is  sought  affords 


promise  of  achieving  the  purposes  of  the 
Magnet  Schools  Assistance  Program. 
Section  280.32  implements  the  special 
consideration  requirements  contained  in 
the  Act  by  proposing  additional  points 
to  be  awarded  based  on  the  four  special 
consideration  factors.  The  Secretary 
particularly  invites  public  comment  on 
S  280.32(a)  of  the  proposed  regulations, 
which  describes  the  special 
consideration  the  Secretary  proposes  to 
give  to  the  recentness  of  implementation 
by  an  LEA  of  its  approved  desegregation 
plan  or  modiHcation.  The  Secretary  is 
interested  in  receiving  comments  on  the 
proposed  categories  of  recentness  of  the 
plan  or  plan  modification — not  more 
than  ffve  years,  more  than  ffve  but  not 
more  than  ten  years,  more  than  ten  but 
not  more  than  Hfteen,  and  more  than 
fifteen  years — and  on  the  number  of 
special  consideration  points  associated 
with  each  category. 

Originally,  the  Act  contained  a 
provision  (Section  711(b))  that  required 
the  Secretary  to  implement  a  bypass  if 
an  LEA  did  not  provide  for  the 
participation  in  magnet  schools 
programs  on  an  equitable  basis  of 
children  and  staff  of  private  nonprofit 
elementary  and  secondary  schools. 
Congress  has  since  amended  the  Act  by 
deleting  this  provision.  Therefore,  these 
proposed  regulations  do  not  contain 
requirements  relating  to  the 
participation  children  and  staff  of 
private  schools. 

The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  r7,  78.  and  79  apply 
to  this  program. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  affected  by  this 
program  are  LEAs.  The  regulations  do 
not  impose  burdensome  reporting  or 
recordkeeping  requirements  and  will  not 
have  a  signiHcant  economic  impact  on 
the  limited  number  of  LEAs  affected. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  S  280.20  of 
these  proposed  regulations  will  be  sent 
to  the  OfHce  of  Management  and  Budget 
for  review  under  the  provisions  of  the 


Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511). 

A  copy  of  any  comments  that  concern 
only  information  collection  requirements 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
17th  Street  and  Pennsylvania  Avenue 
NW..  Washington,  D.C.,  20503. 
Attention:  Desk  Officer  for  the  U.S. 
Department  of  Education. 

All  other  comments  regarding  these 
proposed  regulations  should  be  sent  to 
the  Department  of  Education  at  the 
address  given  at  the  beginning  of  this 
preamble. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Conunent 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2007,  FOB-6.  400  Maryland  Avenue  SW., 
Washington,  D.C.,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

List  of  Subjects  in  34  CFR  Part  280 

Civil  rights.  Desegregation,  Education, 
Education  Department,  Elementary  and 
secondary  education,  Grant  programs- 
education.  Magnet  schools. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
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provision  of  these  proposed  regulations. 
The  citation  is  the  appropriate  section  of 
die  Act  (Tide  VII  of  die  Education  for 
Economic  Security  Act.  Pub.  L  98-377). 

(Catalog  of  Federal  Domestic  Assistance 
number  S4.165.  Magnet  Schoois  Assistance 
Program.) 

Dated:  November  16, 1984. 
T.H.B0U. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  die  Code  of  Federal 
Regulations  by  adding  a  new  Part  280  to 
read  as  follows: 

PART  200— MAGNET  SCHOOLS 
ASSISTANCE  PROGRAM 

Subpart  A— Geiwrat 

Sec. 

280.1  What  is  the  Magnet  Schools 
Assistance  Program? 

280.2  Who  is  eligible  to  apply  for  a  grant? 

280.3  What  regulations  apply  to  this 
program? 

280.4  What  definitions  apply  to  this 
program? 

Subpart  B— W»mH  TypM  of  Proi«cts  DoM 
th«  Secretary  Aaaiat  untfar  TMa  Program? 

280.10    What  types  of  projects  does  the 
Secretary  asaistf 

Subpart  C— How  Doaa  One  Appty  for  a 
Grant? 

280.20    How  does  one  apply  for  a  grant? 

Subpart  D— How  Doaa  tha  Secratary  Maka 
a  Grant? 

280.30  How  does  the  Secretary  evaluate  an 
application? 

280.31  What  selection  criteria  does  the 
Secretary  use? 

280.32  How  is  special  consideration  given  to 
applicants? 

Subpart  E— What  CondWona  Muat  Be  Mat 
by  a  Qrantaa? 

280.40    What  are  the  limitations  on 

allowable  costs? 

Subpart  F— May  a  Stata  Raduca  Aid  to  an 
LEA  ttwt  Racatvaa  a  Grant  undar  Thia 
Progrwn? 

280.50    May  a  State  reduce  the  amount  of  aid 
it  gives  to  an  LEA? 
Authority:  Title  VII  of  the  Education  for 
Economic  Security  Act,  Pub.  L  98-377.  98 
Stat.  1299-1302  (20  U.S.C.  4051-4062).  unless 
otherwise  noted. 

Subpart  A— General 

§  280. 1    What  la  tha  Magnet  Schoola 
Aaaistanca  Program? 

The  Magnet  Schools  Assistance 
Program  provides  grants  to  eligible  local 
educational  agencies  (LEAs)  for  use  in 
magnet  schools  that  are  part  of  an 
approved  desegregation  plan  and  that 
are  designed  to  bring  students  from 
different  social,  economic,  ethnic,  and 


racial  backgrounds  together.  The 
purposes  of  the  program  are  to — 

(a)  Provide  financial  assistance  to 
eligible  LEAs  to  enable  them  to 
establish  and  operate  magnet  schools; 

(b)  Meet  the  special  needs  incident  to 
the  elimination  of  minority  group 
segregation  and  discrimination  among 
students  and  faculty  In  elementary  and 
secondary  schools; 

(c)  Encourage  the  voluntary 
elimination,  reduction,  or  prevention  of 
minority  group  isolation  in  elementary 
and  secondary  schools  with  substantial 
proportions  of  minority  group  students; 
and 

(d)  Encourage  the  development  of 
courses  of  instruction  within  magnet 
schools  that  will  aubstantially 
strengthen  the  knowledge  of  academic 
subjects  and  the  grasp  of  tangible  and 
maricetable  vocational  skills  of  students 
attending  these  schools. 

(Section  703) 

§2aOJ    Who  la  aNgiMa  to  apply  for  a 
grant? 

An  LEA  is  eligible  to  receive 
assistance  under  this  part  if  the  LEA — 

(a)  Received  $1,000,000  less  under 
Chapter  2  of  the  Education 
Consolidation  and  Improvement  Act 
(ECIA)  in  fiscal  year  1982  tiian  it 
received  in  fiscal  year  1981  under  the 
Emergency  School  Aid  Act  (ESAA); 

(b)  Is  implementing  a  plan  undertaken 
pursuant  to  a  final  order  of  a  court  of  the 
United  States,  or  a  court  of  any  State,  or 
any  other  State  agency  or  official  of 
competent  jurisdiction,  and  the  order 
requires  the  desegregation  of  minority 
group  segregated  children  or  faculty  in 
the  elementary  and  secondary  schools 
of  that  agency;  or 

(c)  Adopted  and  is  implemented  on  a 
voluntary  basis^-or  will,  if  assistance  is 
made  available  to  it  under  this  part, 
adopt  and  implement — a  plan  that  has 
been  approved  by  the  Secretary  as 
adequate  under  Tide  VI  of  the  Civil 
Rights  Act  of  1964  for  the  desegregation 
of  minority  group  segregated  children  or 
faculty  in  its  schools. 

(Section  702) 

§280.3    What  ragulatlona  apply  to  thia 
program? 

The  folloMring  regulations  apply  to  the 
Magnet  Schools  Assistance  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  Parts  74,  75,  77,  78, 
and  79. 

(b)  The  regulations  in  this  Part  280. 

(Sections  701-712) 


§280^    What  dafinttiona  appty  to  IMa 
program? 

(a)  Definitions  in  EDCAU  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 

Application 

EDGAR 

Elementary  school 

Local  educational  agency 

Nonprofit 

Secondary  school 

State 

(b)  Definitions  that  apply  to  this 
program:  The  following  definitiims  also 
apply  to  this  part: 

"Act"  means  Tide  VII  of  the 
Education  for  Economic  Security  Act 
Pub.  L.  96-377. 

"Implementation  date"  means  the 
date  of  the  first  change  in  the  enrollment 
of  a  school  as  a  result  of  the  plan  or  a 
modification  of  the  plan,  or,  in  the  case 
of  a  plan  for  the  desegregation  of 
minority  group  segregated  faculty,  the 
first  reassignment  of  a  faculty  member 
as  a  result  of  the  plan  or  a  modification 
of  the  plan. 

"Magnet  school"  means  a  school  or 
education  center  that  offers  a  special 
curriculum  capable  of  attracting 
substantial  numbers  of  students  of 
different  racial  backgrounds. 

"Minority  group"  means  the  following: 

(1)  American  Indian  or  Alaskan 
Native.  A  person  having  origins  in  any 
of  the  original  peoples  of  North  America, 
and  who  maintains  cultural 
identification  through  tribal  affihation  or 
community  recognition. 

(2)  Asian  or  Pacific  Islander.  A  person 
having  origins  in  any  of  the  origmal 
peoples  of  the  Far  East,  Southeast  Asia, 
the  Indian  subcontinent,  or  the  Pacific 
Islands.  This  area  includes,  for  example, 
China.  India.  Korea,  the  Philippine 
Islands,  and  Samoa. 

(3)  Black  (Not  of  Hispanic  Origin).  A 
person  having  origins  in  any  of  the  black 
racial  groups  of  Africa. 

(4)  Hispanic.  A  person  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 
American,  or  other  Spanish  culture  or 
origin,  regardless  of  race. 

"Special  curriculum"  means  a  course 
of  study  embracing  subject  matter  or  a 
teaching  methodology  that  is  not 
generally  offered  to  students  of  the  same 
age  or  grade  level  in  the  same  LEIA,  as 
the  students  to  whom  the  special 
curriculum  is  offered  in  the  magnet 
schools.  This  term  does  not  include — 

(1)  A  course  of  study  or  a  part  of  a 
course  of  study  designed  solely  to 
provide  basic  educational  services  to 
handicapped  students  or  to  students  of 
limited  English-speaking  ability; 

(2)  A  course  of  study  or  a  part  of  a 
course  of  study  in  which  any  student  is 
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unable  to  participate  because  of  his  or 
her  limited  English-speaking  ability, 

(3)  A  course  of  study  or  a  part  of  a 
course  of  study  in  which  any  student  is 
unable  to  participate  because  of  his  or 
her  limited  Hnancial  resources;  or 

(4)  A  course  of  study  or  a  part  of  a 
course  of  study  that  fails  to  provide  for  a 
participating  student's  meeting  the 
requirements  for  completion  of 
elementary  or  secondary  education  in 
the  same  period  as  other  students 
enrolled  in  the  appHcant's  schools. 

(Sections  701-712) 

Subpart  B— What  Types  of  Projects 
Does  ttM  Secretary  Assist  Under  This 
Program? 

§280.10    What  typM  of  profMts  doM  the 
Secretary  assist? 

(a)  The  Secretary  funds  applications 
proposing  projects  for  planning  and 
conducting  programs  in  magnet  schools 
that  are  part  of  an  approved 
desegregation  plan  and  that  are 
designed  to  bring  students  from  different 
social,  economic,  ethnic,  and  racial 
backgrounds  together.  For  the  purposes 
of  this  part,  an  approved  desegregation 
plan  is — 

(1)  A  desegregation  plan  described  in 
S  280.2  (b)  or  (c);  or 

(2)  A  plan  that  the  applicant  used  to 
establish  its  eligibility  under  section 
606(a)(1)  of  the  ESAA  and  that  the 
applicant  is  continuing  to  implement. 

(b)  The  Secretary  assists  projects  that 
include  one  or  more  of  the  following: 

(1)  Courses  of  academic  instruction 
offered  at  magnet  schools. 

(2)  Courses  of  instruction  in  magnet 
schools  offering  secondary  education  or 
vocational  education  that  are  designed 
to  increase  the  tangible  and  marketable 
skills  of  secondary  school  students  and 
vocational  school  students. 

(3)  Purchase  of  books,  materials,  and 
equipment,  including  computers,  that 
contribute  directly  to  academic 
excellence  and  the  purposes  of  this  part. 

(4)  Payment  or  subsidization  of  the 
compensation  of  elementary  and 
secondary  school  teachers  in  magnet 
schools  who  are  certified  or  licensed  by 
the  State  and  who  are  necessary  to 
carry  out  the  courses  of  instruction  for 
which  assistance  is  sought. 

(c)  In  addition  to  the  activities 
described  in  paragraph  (b)  of  this 
section,  a  project  may  include  planning 
activities  subject  to  the  restrictions  in 

§  280.40(a). 

(Section  706) 


Sut>part  C — How  Does  One  Apply  for  a 
Grant? 

§  280.20    How  doM  one  apply  for  a  grant? 

(a)  Each  eligible  LEA  that  desires  to 
receive  assistance  under  this  pari  shall 
submit  an  annual  application  to  the 
Secretary. 

(b)  In  its  application,  the  LEA  shall 
certify  that  it  agrees  to — 

(1)  Use  funds  made  available  under 
this  part  for  the  purposes  specified  in 
section  703  of  the  Act; 

(2)  Employ  teachers  in  the  courses  of 
instruction  assisted  under  this  pari  who 
are  certified  or  licensed  by  the  State  to 
teach  the  subject  matter  of  the  courses 
of  instruction; 

(3)  Provide  assurances  that  the  LEA 
will  not  engage  in  discrimination  based 
upon  race,  religion,  color,  or  national 
origin  in  the  hiring,  promotion,  or 
assignment  of  employees  of  the  agency 
or  other  personnel  for  whom  the  agency 
has  any  administrative  responsibility; 

(4)  Provide  assurances  that  the  LEA 
will  not  engage  in  discrimination  based 
upon  race,  religion,  color,  or  national 
origin  in  the  mandatory  assignment  of 
students  to  schools  or  to  courses  of 
instruction  within  schools  of  the  agency 
except  to  carry  out  the  approved  plan; 

(5)  Provide  assurances  that  the  LEA 
will  not  engage  in  discrimination  based 
upon  race,  religion,  color,  or  national 
origin  in  designing  or  operating 
extracurricular  activities  for  students; 
and 

(6)  Provide  such  other  assurances  as 
the  Secretary  determines  necessary  to 
carry  out  the  provisions  of  this  part. 

(c)  The  application  must  contain 
information  necessary  to  enable  the 
Assistant  Secretary  for  Civil  Rights  to 
determine  whether  the  assurances 
contained  in  paragraphs  (b)  (3),  (4).  and 
(5)  of  this  section  will  be  met. 

(d)  The  application  must  include  a 
copy  of — 

(1)  The  LEA'S  approved  desegregation 
plan;  or 

(2)  The  desegregation  plan  the  LEA  is 
submitting  for  approval. 

(Section  707) 

Subpart  O— How  Does  the  Secretary 
Malce  a  Grant? 

§  280.30    How  do«s  the  S«cretary  avaluate 
an  appUcation? 

(a)  The  Secretary  evaluates  an 
application  submitted  under  this  part  on 
the  basis  of  the  criteria  in  §  280.31  and 
the  special  consideration  factors  in 

S  280.32. 

(b)  The  Secretary  awards  up  to  100 
points  for  the  extent  to  which  an 
application  meets  the  criteria  described 
in  §  280.31.  The  maximum  possible 


points  for  each  complete  criterion  are 
indicated  in  parentheses  after  the 
heading  for  that  criterion. 

(c)  The  Secretary  then  awards  up  to 
40  additional  points  based  upon  the 
special  consideration  factors  in  S  280.32. 

(Sections  701-712) 

3  280.31    What  sslsction  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Plan  of  operation.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(ii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purposes  of  the  program; 

(iii)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective:  and 

(iv)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(b)  Quality  of  key  personnel.  (20 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  k^y  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 
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(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Quality  of  project  design.  (35 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  project  design. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  design  of 
the  magnet  school(s)  is  likely  to  bring 
students  from  different  social,  economic, 
ethnic,  and  racial  backgrounds  together 

(ii)  Evidence  of  applicability  to 
classroom  use  and  age-level  of  students, 
of  the  applicant's  materials,  programs, 
or  approaches; 

(iii)  The  applicant's  and  the  staffs 
experience  in  and  knowledge  of 
curriculum  development  and 
desegregation  strategies;  and 

(iv)  How  the  magnet  school(s)  is 
designed  to  address  a  diversity  of 
learning  approaches  that  are — 

(A)  Appropriate  to  the  students  who 
will  be  enrolled  in  the  magnet  schools); 
^  (B)  Designed  to  address  gains  not  only 
in  students'  knowledge,  but  also  in  their 
skills;  and 

(C)  Designed  to  encourage  parental 
involvement  in  the  project. 

(d)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

-  (ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (15  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  75.590.  Evaluation 
by  the  grantee.) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 

■   evaluation  that  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(f)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 


(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(Sections  701-712) 

§  280.32    How  is  special  consideration 
given  to  applicants? 

(a)  How  special  consideration  is 
given.  In  addition  to  the  points  awarded 
under  §  280.31,  the  Secretary  gives 
special  consideration  to  the  factors 
listed  in  paragraphs  (b)  through  (e)  of 
this  section.  The  maximum  number  of 
points  awarded  for  each  factor  is  stated 
in  parentheses. 

(b)  The  recentness  of  the 
implementation  of  the  approved 
desegregation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  recentness 
of  the  implementation  date  of  the 
approved  desegregation  plan  or 
modification  of  the  plan. 

(2)  The  Secretary  determines  the 
recentness  of  the  plan  by  assigning  each 
application  to  one  of  the  following 
categories: 

(i)  Applications  based  on  plans  or 
modifications  of  plans  with 
implementation  dates  not  more  than  five 
years  before  the  July  1  that  follows  the 
deadline  date  for  applications.  (10 
points] 

(ii)  Applications  based  on  plans  or 
modifications  of  plans  with 
implementation  dates  more  than  five 
years  but  not  more  than  ten  years  before 
the  July  1  that  follows  the  deadline  date 
for  applications.  (7  points) 

(iii)  Applications  based  on  plans  or 
modifications  of  plans  with 
implementation  dates  more  than  ten 
.  years  but  not  more  than  fifteen  years 
before  the  July  1  that  follows  the 
deadline  date  for  applications.  (4  points) 

(iv)  Applications  based  on  plans  or 
modifications  of  plans  with 
implementation  dates  more  than  fifteen 
years  before  the  July  1  that  follows  the 
deadline  date  for  applications.  (0) 
points) 

(c)  Involvement  of  minority  group 
children.  (10  points) 

(1)  The  Secretary  gives  special 
consideration  to  the  proportion  of 
minority  group  children  involved  in  the 
approved  desegregation  plan. 

(2)  The  Secretary  determines  the 
percentage  that  represents  a  comparison 
of  the  number  of  minority  group  children 
involved  in  the  applicant's  approved 
desegregation  plan  to  the  number  of 
minority  group  children  enrolled  in  the 
applicant's  schools. 

(3)  The  Secretary  awards  one  point  for 
each  ten  percentage  points  the  applicant 
receives  under  paragraph  (c)(2)  of  this 
section. 

el 


(d)  Need  for  assistance.  (10  points) 
The  Secretary  reviews  each 

application  to  determine  the  need  for 
assistance  based  on  the  incremental 
expense  of  operating  an  approved  plan 
(expressed  as  a  percentage  increase  in 
an  LEA's  operating  budget)  or  the 
difficulty  of  effectively  carrying  out  such 
a  plan  and  the  program  or  projects  for 
which  assistance  is  sought. 

(e)  Degree  of  achievement.  (10  points) 
The  Secretary  reviews  each 

application  to  determine  the  degree  to 
which  the  program  or  project  for  which 
assistance  is  sought  affords  promise  of 
achieving  the  purposes  as  listed  in 
S  280.1. 
(Section  708) 

Subpart  E— What  Conditions  Must  B« 
Met  by  a  Grantee? 

§280.40    What  are  the  limitations  on 
aliowaliie  costs? 

An  LEA  that  receives  assistance 
under  this  part  may  not — 

(al  Expend  more  than  10  percent  of 
the  mnds  received  in  any  fiscal  year  for 
planning; 

(b)  Use  fimds  for  consultants  or 
transportation; 

(c)  Use  funds  for  any  activity  that 
does  not  augment  academic 
improvement;  or 

(d)  Use  funds  for  any  course  of 
instruction  the  substance  of  which  the 
LEA  determines  is  secular  humanism. 

(Sections  709  and  710(b)] 

Subpart  F— May  a  State  Reduce  Aid  to 
an  LEA  That  Receives  a  Grant  Under 
This  Program? 

§  280.50    IMay  a  State  reduce  the  amount  of 
aid  It  gives  to  an  LEA? 

(a)  Except  as  provided  in  paragraph 
(b)(1)  of  this  section,  a  State  shall  not 
reduce  the  amount  of  State  aid  with 
respect  to  the  provision  of  free  public 
education  or  the  amount  of  assistance 
received  under  Chapter  2  of  the  ECIA  in 
any  school  district  of  any  LEA  within 
the  State  because  of  assistance  made  or 
to  be  made  available  to  the  LEA  under 
this  part. 

(b)(1)  A  State  may  reduce  assistance 
received  under  Chapter  2  if  the  amount 
of  assistance  is  attributable  to  section 
577(3)  of  the  ECIA  (as  in  effect  prior  to 
August  11. 1984),  but  only  to  the  extent 
the  amount  is  so  attributable. 

(2)  The  Secretary  may  waive  the 
prohibition  against  the  reduction  of 
assistance  received  under  Chapter  2  and 
permit  such  a  reduction  if  the  State 
demonstrates  that  the  assistance  under 
Chapter  2  is  not  necessary  to  the  LEA. 
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FEDERAL  MARfTIIIE  COMMISSION 
46  CFR  Part  510 

[Oocktt  No.  •4-2t] 

Ucanaing  Of  OoMR  Freight 
Fofwardart;  DIaconMnuawca  of 


AQENCV:  Federal  Maritime  Commission. 
ACTION:  Discontinuance  of  Proceeding. 


:  The  Federal  Maritime 
Commission  has  determined  to 
discontinue  this  proceeding  in  light  of 
the  recent  enactment  of  certain 
amendments  to  the  Shipping  Act.  1916, 
which  renders  the  proceeding 
unnecessary.  Freight  forwarder 
agreements  relating  to  the  foreign 
commerce  of  the  United  States  are  no 
longer  subject  to  the  requirements  of 
that  Act. 

DATES:  Discontinuance  elective 
November  23. 1984. 

FOB  FURTHER  INFORMATION  CONTACT: 

Francis  C.  Humey,  Secretary,  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Washington.  D.C.  20573,  (202)  523- 
5725. 

SUPPLEMENTARY  INFORMATION:  By 
Notice  published  in  the  Federal  Register 
on  August  29, 1984  (49  FR  34253),  the 
Commission  proposed  to  reinstate  the 
requirement  provided  for  in  46  CFR 
510.36  (1983)  to  require  ocean  freight 
forwarders  operating  in  the  foreign 
commerce  of  the  United  States  to  file 
their  agreements  with  the  Commission 
pursuant  to  section  15,  Shipping  Act, 
1916.  46  U.S.C.  814.  The  comment  period 
on  this  proposal  is  scheduled  to  expire 
on  December  29, 1984. 

H.R.  5833.  Pub.  L  No.  98-595.  98  Stat. 
3130  (1984)  which  was  recently  enacted 
into  law,  amends  the  Shipping  Act.  1916 
to  remove  such  freight  forwarder 
agreements  from  the  filing  and  approval 
requirements  of  that  Act.  That  action 
renders  this  proceeding  unnecessary. 
Accordingly,  the  proceeding  is 
discontinued. 

By  the  Commission. 
Francis  G.  Huraey, 

Secretary. 

(FR  Doc  M-aoom  Fited  ll-n-M:  ft«  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  WNdNfe  S«rvic« 

50  CFR  Part  17 

Endangarad  and  Thraatanad  WildJifa 
and  Ptanta;  Proposal  To  Daaignata  tha 
Inyo  Brown  Towhaa  aa  Thraatanad 
With  Critical  Habitat 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 


r  The  Service  proposes  to 
determine  the  Inyo  brown  towhee  to  be 
a  threatened  species.  This  action  is 
being  taken  because  the  entire 
population  of  this  species  is  confined  to 
a  very  limited  habitat  that  has  already 
been  altered  to  some  extent  and  could 
further  be  adversely  impacted  by  future 
changes  in  land  use.  The  Inyo  brown 
towhee  occurs  in  the  Argus  Mountains, 
Inyo  County,  Cahfomia.  Critical  habitat 
is  included  in  this  proposed  rule.  The 
rule  would  provide  protection  under  the 
Endangered  Species  Act  for  this  bird. 
The  Service  seeks  data  and  comments 
from  the  public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  22, 
1985.  Public  hearing  requests  must  be 
received  by  January  7. 1985. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director  (SE),  U.S. 
Department  of  the  Interior.  Fish  and 
Wildlife  Service,  500  N.E.  Multnomah 
Street,  Suite  1692,  Portland.  Oregon 
97232.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Wayne  White,  Chief,  Division  of 
Endangered  Species,  Region  1.  Fish  and 
Wildlife  Service,  U.S.  Department  of  the 
Interior,  500  N.E.  Multnomah  Street, 
Portland,  Oregon  97232  (503/231-6131; 
FTS  429-6131). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Inyo  brown  towhee  [Pipilo  fuscus 
eremophilus)  is  a  medium-sized  (7-7^1 
inch)  sparrow-like  songbird,  one  of 
several  recognized  subspecies  of  the 
brown  towhee  [Pipilo  fuscus).  This 
subspecies  was  described  in  1935  from 
specimens  taken  in  the  Argus 
Mountains.  This  one  is  particularly 
significant  because  it  is  completely 
isolated  from  the  other  subspecies 
geographically  and  has  become  adapted 
to  a  rigorous  desert  environment  not 
fully  duplicated  within  the  range  of  the 
species.  It  is  a  yearlong  resident  of  its 


limited  habitat,  all  of  which  is  included 
within  the  confines  of  a  circle 
approximately  11  miles  in  diameter. 
Nesting  occurs  in  dense  vegetation  at 
springs  and  along  water  courses,  and 
the  birds  forage  for  seeds  and  insects  in 
open  areas  adjacent  to  the  riparian 
scrub. 

The  population  is  estimated  to  include 
less  than  175  individuals.  It  is  not  known 
if  the  population  level  is  changing,  but 
the  species  is  vulnerable  to  changes  in 
its  habitat  that  could  occur  from  over- 
grazing, export  of  water,  mining,  or 
recreational  activities.  Recent  studies  of 
the  Inyo  brown  towhee  were  done  by 
Bart  Cord  and  Joseph  R.  Jehl,  Jr.,  under 
contract  to  the  Bureau  of  Land 
Management;  the  results  were  reported 
in  Western  Birds  10:131-156, 1979.  Mills 
et  al.  (1982)  and  WESTEC  (1983)  provide 
more  recent  data  on  the  towhee. 

Summary  of  Factors  Affecdng  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424;  a  revision  was 
published  October  1, 1984;  49  FR  38900- 
38912)  set  forth  the  procedures  for 
adding  species  to  the  Federal  lists.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  Inyo  brown 
towhee  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  Inyo  brown 
towhee  is  restricted  within  its  range  to 
the  proximity  of  dense  riparian 
vegetation  (particularly  arroyo  willow, 
SaJix  lasiolepis).  Such  vegetation  is 
limited  in  extent  naturally  in  the  arid 
Mojave  Desert,  but  can  be  further 
restricted  by  decreases  in  waier  supply 
needed  to  support  the  vegetation,  or  by 
events  that  destroy  or  degrade  the 
existing  vegetation.  Animal  grazing 
(particularly  by  feral  burros),  mining, 
water  exporting,  and  recreational 
activities  could  be  the  cause  of  these 
changes  in  habitat.  Destruction  of  some 
portions  of  the  habitat  has  been 
documented  in  the  past  and  is 
continuing  at  the  present  time.  Feral 
burros  have  already  had  some  impact  at 
some  springs  by  grazing  and  trampling 
of  the  vegetation.  The  total  range  of  the 
Inyo  brown  towhee  is  very  small,  and 
the  ecosystem  is  fragile;  hence,  the 
species  could  be  extirpated  rather 
quickly,  if  current  uses  change.  Some 
100-175  adult  towhees  are  scattered 
over  a  tiny  area  in  the  Argus  Mountains. 
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The  total  available  habitat  is  on  the 
order  of  2700  acres.  The  effective 
population  size  for  this  bird  has  not 
been  determined,  but  for  most  avian 
species  the  number  is  about  100.  Any 
lower  population  level  would  invite 
genetic  and  other  problems  upon  this 
isolated  bird,  including  extinction. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  No  threat  from  overutilization 
of  this  subspecies  is  known  to  exist  at 
this  time. 

C.  Disease  orpredation.  Not 
applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  bulk  (est. 
2670  acres]  of  the  habitat  is 
administered  by  the  Bureau  of  Land 
Management  and  U.S.  Navy,  and  at 
least,  in  part,  these  agencies  can  control 
the  use  of  lands  under  their  jurisdiction. 
Designating  the  species  as  threatened 
will  be  a  supportive  measure  that  will 
open  up  additional  options  for 
protection  and  management.  No  other 
Federal  or  State  laws  or  regulations 
otherwise  protect  the  habitat  of  this 
bird.  A  tiny  portion  (31  of  the  2700  acres) 
is  in  private  ownership  and  not  subject 
to  public  management. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  None 
known. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available, 
regarding  the  past,  present,  and  future 
threats  faced  by  this  bird  in  determining 
to  propose  this  rule.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
the  Inyo  brown  towhee  as  threatened. 
The  only  immediate  threats  to  the 
continued  existence  of  this  species  is 
localized  destruction  of  habitat  by  feral 
burros;  otherwise,  there  is  only  the  long- 
term  potential  loss  of  the  very  limited 
habitats  that  it  requires. 

Critical  Habitat 

Critical  habitat,  as  defined  by  Section 
3  of  the  Act  and  at  50  CFR  Part  424, 
means:  (i)  The  specific  areas  within  the 
geographical  area  occupied  by  a  species, 
at  the  time  it  is  listed  in  accordance  with 
the  Act,  on  which  are  found  those 
physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  that  may  require  special 
management  considerations  or 
protections,  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

In  section  4(a)(3).  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrent  with  the 


determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  proposed  to  be  designated  for 
the  Inyo  brown  towhee  to  include 
approximately  2,700  acres  of  riparian 
scrub  habitat  near  springs  and  streams 
on,  and  in  the  vicinity  of,  the  China  Lake 
Naval  Weapons  Center,  Argus. 
Mountains.  Inyo  County,  California. 
Proposed  critical  habitat  lies  in  the 
vicinity  of  the  following:  Margaret  Ann 
Springs,  Snooky  Spring,  Ruby  Spring, 
Quail  Spring,  Benko  Spring,  Moscow 
Spring,  Bainter  Spring,  Indian  Joe  Spring, 
Great  Falls  Basin,  Mountain  Springs 
Canyon,  and  a  number  of  unnamed 
springs.  The  areas  proposed  as  critical 
habitat  satisfy  all  known  criteria  for  the 
ecological,  behavioral,  and  physiological 
requirements  of  the  subspecies.  The 
riparian  scrub  habitat  provides 
sufficient  cover  for  nesting,  roosting,  and 
escaping  from  predators,  and  also 
provides  a  source  of  food. 

Subsection  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  and  private),  which 
may  adversely  modify  such  habitat  or 
may  be  affected  by  such  designation. 
Actions  that  could  adversely  affect 
critical  habitat  for  this  species  are 
removal,  thinning,  or  destruction  of 
riparian  vegetation.. Specific  activities 
that  could  cause  the  above  are: 

(1)  Water  diversion  or  substantially 
increased  water  use  for  mining, 
recreation,  grazing,  or  any  other  use; 

(2)  Grazing  by  domestic  livestock  or 
feral  burros; 

(3)  Mechanical  brush  clearing  for  any 
purpose;  or 

(4)  Damage  to  vegetation  from 
recreational  vehicles. 

If  the  Inyo  brown  towhee  is  listed,  any 
of  these  actions  occurring  on  land  under 
Federal  jurisdiction  will  require  Section 
7  consultation  if  there  is  a  potential 
impact  on  the  Inyo  brown  towhee  or  its 
critical  habitat.  In  addition,  any  actions 
on  non-Federal  lands  that  are  subject  to 
Federal  approval,  funding,  or  other 
action  will  also  require  Section  7 
consultations  between  the  Federal 
agency  and  the  Service,  if  the  proposed 
activities  may  affect  a  listed  species. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  will 
reevaluate  the  geographic  critical 
habitat  designations  at  the  time  of  the 
final  rule,  after  considering  all 
additional  relevant  information  obtained 
at  the  time  of  the  final  rule. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species,  which  are  initiated  by 
the  Service  following  listing.  The 
protection  required  by  Federal  agencies 
and  taking  and  harm  prohibitions  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  at  48  FR  29989:  June  29. 1983). 
Section  7(a)(4)  requires  Federal  agencies 
to  informally  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  When  a  species  is  listed, 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  an  activity 
may  affect  a  listed  species,  the  Federal 
agency  must  enter  into  consultation  with 
the  Service. 

Preliminary  contact  with  the  Bureau  of 
Land  Management  and  U.S.  Navy  has 
not  revealed  current  or  proposed 
programs  that  would  adversely  affect 
critical  habitat  for  this  species.  These 
agencies  are  planning  a  cooperative 
program  to  preserve  and  manage  Inyo 
brown  towhee  habitat  within  their  are^ 
of  jurisdiction.  Programs  authorized  in 
the  future  that  might  impact  critical 
habitat  would  be  livestock  grazing, 
water  exporting,  human  recreation,  and 
mining.  Consultation  with  the  Fish  and 
Wildlife  Service  on  such  issues  as  they 
arise  would  probably  result  in 
identification  of  alternatives;  whereby 
towhee  habitat  could  be  protected 
without  curtailment  of  the  proposed 
program. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
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prohibitions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take,  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
this  species.  It  also  would  be  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  was  illegally 
taken.  Certain  exceptions  would  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  animal  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.32. 
Such  permits  are  available  for  scientific 
purposes,  zoological  exhibition, 
educational  purposes,  and  incidental 
take  or  to  enhance  the  propagation  or 
survival  of  the  species.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available.  Since  the  towhee  is  a 
migratory  bird  (50  CFR  Part  10),  no 
commercial  trade  is  allowed,  and  no 
hardship  permits  wo  Jd  be  expected  in 
this  case. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  each  endangered  or  threatened 
species.  Therefore,  any  comments  or 
suggestions  from  the  publia  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  these  proposed  rules  are 
hereby  solicited.  Comments  particularly 
are  sought  concerning: 


(1)  Biological  or  other  relevant  data 
concerning  any  threat  (or  lack  thereof) 
to  the  Inyo  brown  towhee; 

(2)  The  location  of  any  additional 
populations  of  the  Inyo  brown  towhee 
and  the  reasons  why  any  habitat  of  this 
species  should  or  should  not  be 
determined  to  be  critical  habitat  as 
provided  by  Section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species: 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
of  the  Inyo  brown  towhee;  and 

(5)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  critical  habitat. 

Final  promulgation  of  the  regulations 
on  the  Inyo  brown  towhee  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  Lloyd  500 
Building,  Suite  1692,  500  N.E.  Multnomah 
Street,  Portland,  Oregon  97232. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Proposed  Regulations  Promulgation 

PART  17— [AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  reads 
as  follows: 

Authority:  Pub.  L.  93-205,  87  Stat.  884:  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L.  95-632.  92  Stat. 
3751;  Pub.  L.  96-158,  93  Stat.  1225;  Pub.  L.  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  el  seq.]. 

2.  It  is  proposed  to  amend  S  17.11(h) 
by  adding  the  following  in  alphabetical 
order  under  BIRDS  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§17.11    Endangered  and  thr«atan«d 
wildlifa. 

***** 

(h)  •  •  • 


Htstoric  range 


Status 


CnticalhaMal 


Spaoal  rulaa 


BnlK 
T( 


^pio  timajt  tnmctMUt.. 


U.S.A.  (CA).. 


Enira. 


17.98«. 


3.  It  it  further  proposed  to  amend 
9  17.95(b)  by  adding  critical  habitat  of 
the  Inyo  brown  towhee  in  alphabetical 
order  as  follows: 

S  17.95    CrWeal  habitat— fiati  and  wHdIM*. 

*  •  *  *  « 

[h]  Birds.  '  *  ♦ 


Inyo  brown  towhee  {Pipilo  fuacus 
eremophilus) 

California,  Inyo  County;  lands  within  and 
adjacent  to  the  China  Lake  Naval  Weapons 
Center,  identified  as  follows: 

(1)  Approximately  2  miles  of  streambed 
and  Vi  mile  on  either  side  of  the  wash  from 
Margaret  Ann  Spring  to  Snooky  Spring 
including  those  areas  of  the  wash  in  T23S 
R42E  Sections  3.  4,  and  10.  (Map  location  A) 


(2)  T23S  R42E  SWV^NE%  Section  8.  (Map 
location  B) 

(3)  T23S  R42E  NW'/4NWy4  Section  2a 
(Map  location  C) 

(4)  Approximately  2  miles  of  streambed 
and  V4  mile  on  either  side  of  the  wash  from 
Ruby  Spring  (TR23S  R42E  Section  22) 
southeast  to  the  boundary  between  Sections 
25  and  26  including  those  areas  of  the  wash 
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in  T23S  R42E  Sections  22. 23^  and  26.  (Map 
locatiion  D) 

(5)  T24S  R42E  SWV4NEV4  Section  28.  (Map 
location  E) 

(6)  A  cirde  y*  mile  in  radius  with  Benko 
Spring  as  the  center  within  T23S  R42E 
Sections  34  and  35.  fMap  location  F) 

(7^  A  circle  %  mite  in  radius  with  bench 
mark  5«5  in  ntZSS  R«2E  Sectioa  31  as  the 
center  and  lyii«  widiin  T23S  R42E  Sections 
31  and  32.  (Map  location  C) 

(8)  T24S  R42E  E^SEV^  Section  6. 

NE  V4NEV4  Section  7  and  NWy4NW%  Section 
6.  (Map  tocation  H) 

(9)  T24S  R42B  NWVbNWVi  Section  2  and 
NEV4NEy4  SectaoB  1.  (Map  \acatiaa  Q 

(10)  Appnodmateiy  1.8  niles  of  streambed 
and  y*  mile  oa  either  side  of  the  wash 
commencing  from  the  western  edge  of  T24S 
R42E  EV4  Section  11  to  the  eastern  boundary 
of  Section  12.  (Map  location  |) 

(11)  (Srclet  wfA  M  mile  radii  around  every 
spring  ii  TUS  R4SE  Section  7  (4  springs)  and 
Bainter  Spring  in  Section  18.  and  in  T24S 
R42E  Section  13  (2  springs]  and  Indian  joe 
Spring  in  Section  24.  (Map  location  K) 


t 

4n 

a: 

^l 

n 

T 

•? 

t 

" 

0 

S!) 

<■ 

" 

•• 

It 

•4 

11 

24 

w  r  to 

r 

so 

»♦ 

( 

V 

:n 

2> 

M 

< 

L^ 

5* 

V"^ 

>• 

T23S 

f 

« 

>I    1 

•!• 

Ti:4  S 

A 

\1 

t 

» 

10 

II  J       ir       At 

• 

N 

\ 

C                t 

t    ■K.CS 

<• 

<« 

tl 

W 

K 

^^^ 

■ 

_l 

(12)  Approximately  5  miles  of  streambed 
and  Vb  mile  on  either  side  of  the  wash 
commencing  from  the  south  border  of  Section 
8  to  the  SE  comer  of'SWy4  Section  12 
including  those  areas  within  T23S  R41E 
Sections  a  9, 10, 11, 12, 13, 14.  and  17.  (Map 
location  L) 
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Major  constituent  element:  riparian  scrub 
vegetation. 
•         •         •         •         • 

Dated:  September  24, 1984. 
|.  Craig  Potter, 

Acting  Assiftant  Secretary  for  Fish  amd 
Wildlife  and  Parks. 
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DEPARTMENT  OF  coinirnrr 


Department  i^  Slate 


Salaries 

Duplicating^ 

Mailing 

Computer 

Travel 


National  Oceanic 
Administration 


SOCFRPartCII 

(Dociiel  Na  41037-4137] 
Foreign  Hshing 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Proposed  rale, 

summary:  NOAA  proposes  to  amend 
the  foreign  fishing  regulations:  (1)  To 
establish  the  1985  foreign  fishing  permit 
application  fee;  and  (2)  to  waive  die 
surcharge  for  the  Fishing  Vessel  and 
Gear  Damage  Compensation  Fund 
(FVGDC)  in  1985.  Comments  are 
requested  on  the  proposed  1985  permit 
application  fee.  This  action  complies 
with  section  204(b)(10)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act. 

EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  December  24, 
1984. 

ADDRESS:  Send  comments  to  John  D. 
Kelly,  National  Marine  Fisheries 
Service,  3300  Whitehaven  St.  NW.,  Rm 
414.  Washington.  D.C.  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  D.  Kelly  202-634-7432. 
SUPPIf  MENTARY  INFORMATION:  NOAA  is 
publishing  the  fee  schedule  for  1985  in 
two  segments.  This  is  referred  to  as  the 
first  segment  and  concerns  foreign 
fishing  permit  application  fees.  The 
other  or  second  segment  proposed  new 
poundage  fees,  and  has  been  published 
in  a  separate  action  (49  FR  40615, 
October  17, 1984). 

Permit  Fees 

Since  December  15. 1980.  NMFS  has 
determined  foreign  fishing  permit 
application  fees  annually  by  estimating 
the  cost  of  processing  an  application 
during  that  fee  year  (45  FR  82267. 
December  15, 1980).  NMFS  has 
estimated  costs  of  processing 
applications  in  1985.  The  estimated 
costs  used  to  develop  the  proposed  1985 
permit  application  fee  are  as  follows: 


Total. 


Department  i^  Commenx 


Salaries - — 

Compater...—.....— 
Printing  fuiiu  .»^.. 
Federal  Register . 

Total 

Grand  total. 


saojooo 

600 

700 

3J00 

1.200 

SiiOOO 


$32iX» 
20.000 

22J040 

75,048 


HUMS 


The  total  estimated  cost  of  processing 
each  permit  application  in  19B5  i«  $101. 
This  total  i«  apportioned  by  applicatioo 
by  estimating  that  1.100  applications 
will  be  received  in  1985.  NMFS  is 
rounding  the  average  unit  cost  to  $101 
per  application.  Foreign  applicants 
would  pay  the  $101  but  no  surcharge  for 
each  application  in  1985  (see  below). 
Applicants  for  1985  permits  should  pay 
this  amount  pending  the  final  rule. 
NOAA  will  bill  for  additional  permit 
fees  or  credit  to  future  fees  any 
differences  in  the  amounts  paid  if  the 
final  permit  fee  is  different  from  the  $101 
fee  proposed. 

Surcharge 

The  Assistant  Administrator  for 
fisheries.  NMFS  had  determined  that  the 
Fishing  Vessel  and  Gear  Damage 
Compensation  Fund  established  by  the 
Fishermen's  Protective  Act  (22  U.S.C. 
1980(10)(f))  is  sufficiently  capitalized  to 
pay  any  claims  in  1985.  Capitalization  of 
the  fund  is  derived  from  a  surcharge  on 
the  foreign  fishing  fees  imposed  under 
section  204(b)(10)  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  (16  U.S.C.  1801  et  seq.) 
NOAA  proposes  to  maintain  the 
surcharge  at  zero  percent,  effectively 
waiving  the  surcharge  in  1985  as  it  was 
in  1984.  Therefore,  no  change  is 
proposed  for  §  611.22(b)  by  this  notice. 
NOAA  reserves  the  right  to  modify  the 
surcharge  at  a  later  date  if  unanticipated 
claims  occur. 

Classification 

NOAA  has  prepared  a  draft 
regulatory  impact  review  initial 
regulatory/  flexibility  analysis  (RIR/ 
IRFA)  that  discusses  the  economic 
consequences  and  impacts  of  the 
proposed  regulations.  Copies  of  the  RIR/ 
IRFA  are  available  at  the  above 
address.  Based  on  the  RIR/IRFA  the 
Administrator.  NOAA.  has  determined 
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that  the  proposed  regulations  do  not 
constitute  a  major  rule  under  E.0. 12291, 
and  that  the  proposed  rules  comply  with 
the  requirements  of  Section  2. 

These  regulations  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  because  the 
only  impacts  are  on  foreign  entities.  The 
costs  to  foreign  vessels  and  their  owners 
will  be  sbghtly  increased,  but  the 
increases  are  only  0.27  percent  of  the 
total  Bshing  fees  projected  to  be  paid  in 
1985  to  the  United  States.  The  General 
Counsel  of  the  Department  of  Commerce 
has  certified  this  to  the  Small  Business 
Administration. 

This  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  These  amendments  are 
programmatic  functions  with  no 
potential  for  environmental  impacts 
under  the  National  Environmental  Policy 
Act. 


These  proposed  rules  have  no 
information  collection  provisions,  for 
purposes  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3510  et  seq. 

List  of  Subjects  in  50  CFR  Part  611 

Fish,  Fisheries,  Foreign  relations. 
Reporting  requirements. 

Dated:  November  15, 1984. 
Anthony  I.  Calio. 

Deputy  Administrator.  NOAA. 

PART  611— {AMENDED] 

For  the  reasons  stated  in  the  preamble 
above.  50  CFR  611.22  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  611  is 
a  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  611.22  is  amended  by 
revising  paragraph  (a)(l)(i)  as  follows: 


§61 1.22    Fe««  Schedule  for  foreign  fishing. 

(a)  *  *  * 

(1)  Permit  application  fees,  (i)  Each 
vessel  permit  application  submitted 
under  §611.3  must  be  accompanied  by  a 
fee  of  $101  per  vessel,  plus  the  surcharge 
if  required  under  paragraph  (b)  of  this 
section,  rounded  to  the  nearest  dollar. 
At  the  time  the  application  is  submitted 
to  the  Department  of  State,  a  check  for 
the  fees,  made  out  to  Department  of 
Commerce.  NOAA  must  be  sent  to: 
Division  Chief,  Fees,  Permits  and 
Regulations  Division,  F/M12,  National 
Marine  Fisheries  Service,  3300 
Whitehaven  Street.  N.W.  Room  414 
Washington.  D.C.  20235.  The  permit  fee 
payment  must  be  accompanied  by  a  list 
of  the  vessels  for  which  payment  is 
made. 
***** 
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This  secMon  of  the  FEDERAL  REGISTER 
corUMns  docuNwnu  other  than  nilas  or 
proposed  nilas  that  are  applicable  to  the 
put)<ic.  Notices  ol  ttaanngs  and 
investigations,  committee  meefings.  agency 
decisions  and  nilings,  delegations  ol 
auttioftty.  Wing  of  peWtons  and 
applicaions  and  agency  statements  of 
organization  and  lunctons  we  examples 
of  docunients  appaaiing  in  this  sectioa 


AGRICULTURAL  TRADE  AND  EXPORT 
POUCY  COyMISSION 


The  Agricultural  Trade  and  Export 
Policy  Commission,  an  independent 
Commission  established  pursuant  to 
Pub.  L.  98-412,  will  hold  its  first  meeting 
at  8:30  a  jd.  on  November  3Qi,  1984  in 
Room  2172  of  Raybum  House  OFBce 
Building,  Independence  Avenue  NW., 
Washington,  DC. 

The  meeting  is  expected  to  consider 
organizational  business  including  the 
election  of  a  Chairman  and  other 
officers  of  the  Commission,  the  adoption 
of  rules  for  Commission  procedures,  and 
discussion  of  matters  including  the 
placement  of  offices  and  staff  and  the 
financing  of  Commission  activities.  The 
meeting  is  open  to  the  public. 
Dr.  KenoetB  L.  Beoer, 
Member. 

|FR  Doc  S4-30eZ7  Filed  ll-n-84:fta  am] 
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DEPARTMENT  OF  AGRICULTURE 
Cooperative  State  Research  Service 
Committee  ol  Mne;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6. 
1972  (Pub.  L  92^63.  86  Stat.  770-776), 
the  Cooperative  State  Research  Sen'ice 
announces  the  following  meeting: 

Name:  Committee  of  Nine. 

Date:  Oecetober  4-5, 1964. 

Time:  12:00  nooa-4tf)  pjiu  December  4. 
8:00  a.m.-lZ.'OO  noon.  December  5. 

Place:  Breckenridge  King's  Inn.  9600 
Natural  Bridge  Road.  St.  Louis,  Missouri 
63134 

Type  of  meeting:  Open  to  the  pnbHc. 
Persons  may  partici'pate  in  the  meetinjt  M 
time  and  space  perant. 

CotnmenU:  The  public  may  fiie  written 
cunuaents  before  or  after  the  aieeiog  with 
'  contact  person  listed  below. 


Purpose:  To  evaluate  and  recoiBSMnd 

proposals  for  cooperative  reteanii  on 
problems  that  concern  apiculture  in  two  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  State  agricultural 
experiment  stations. 

Contact  Peraon  for  Agenda  and  More 
Information:  Dr.  Estel  H.  Cahh.  Recotding 
Secretaiy.  US.  Department  of  AgricuituK. 
Cooperative  State  Research  Serxice.  Room  ■ 
209  West  Auditors  Building.  Washington, 
DC.  20251;  telephone:  202/447-4329. 

Done  at  Washington.  D.C  this  tSth  day  of 
November  1984. 
John  Patrick  foidaB. 

Administrator.  Cooperation  Sta^  Retearch 
Service. 

|FR  Doc  84-30732  Filed  11-21-84:  aMam) 
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Soil  Conservation  Service 
Mill-Horse  Brook  Waleished.  CT 

agency:  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  Finding  of  No 

Significant  Impact ^ 

summary:  Pursuant  to  section  102(2}(C) 
of  the  National  Environmental  Policy 
Act  of  1989;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  envnxmmental  impact 
statement  is  not  being  prepared  for  the 
Mill-House  Brook  Watershed,  Windham 
and  New  London  Counties,  Connecticut. 
FOR  HJRTHER  INFORMATION  CONTACT 
Philip  H.  Christensen,  State 
Conservationist  Soil  Conservation 
Service,  16  Professional  Paik  Road. 
Storrs.  CT  06268.  telephone  (203)  429- 
9361. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  proiect  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Philip  H.  Christensen.  Stale 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  pro|ect  concerns  a  plan  for  flood 
prevention.  The  planned  works  of 
improvement  include  the  installation  of 


a  main  floodwater  diversion  conduit 
system  and  a  seoondaiy  floodwater 
diversion  conduit  system,  construction 
of  an  earth  dike  around  a  sewage 
pumping  station,  and  floodproofing  of  an 
industrial  building. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  Ae  Environmental 
Protection  Agency  and  to  vahous 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  niunber  of 
copies  of  tlie  FONSI  are  avaiiaUe  to  fiU 
single  copy  requests  of  the  above 
address.  Basic  data  developed  during 
the  environmental  asseesment  are  on 
file  and  may  be  reviewed  by  contacting 
Philip  H.  Christensen. 

No  administrative  action  on 
implementation  of  tfie  proposal  will  be 
taken  xmtil  30  days  after  the  date  of  dns 
publication  in  the  Federal  Repitar. 

Dated  November  15. 1984. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Na  10304.  Watershed  Protectioa 
and  Flood  Prevention  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  state  and  local  clearinghoase 
revitw  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable] 
Philip  H.  Chriskin— n. 
Slate  CoHservatioBitL 

|FR  Doc.  84-30664  Filed  ll-a-84:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 


Offlceof 


Cancellation  o<  Coel 
Review  Scheduled  for 
Industrtal  Acthrtty  Petfortned 
Government  Personnel  In  ths 
the  Secretary 

November  19, 1SB4. 

agency:  Oflce  of  the  Secretary. 

Commerce. 

Acnoic  Notioe. 

summary:  Notice  is  hereby  given  that 
the  Cost  Comparison  Review  of  the 
Department's  Design  and  Graphics 
DivisMUi  scheduled  to  be  performed 
pursuant  to  0£Eioe  of  Management  and 
Budget  (OMB)  Circular  A-76  and 
Department  of  Commerce 
Administrative  Chider  201-41  and 
pre\ioasly  annouooed  in  the  Federal 
Register  on  October  1. 1964  (49  FR 
38694),  is  cancelled. 
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No  invitation  for  bids  or  request  for 
proposals  will  be  forthcoming. 
TON  TORTHCII  INFOmiATK>N  CONTACT: 
Marc  ].  Bloom,  Office  of  Administrative 
Services  Operations,  Office  of  the 
Assistant  Secretary  for  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (202)  377-5263. 

Hugh  L.  Brenaui, 

Director  for  Procurement  and  Administrative 
Services. 

|FK  Doc  M-3072S  Filed  11-n-M:  8:45  mn] 
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Intemetlonel  Trade  Adminlatration 

Automated  llanufacturing  Equipment, 
TedMilcal  Advtaory  Committee; 
Partiaiy  Ooeed  Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held 
December  13, 1984,  at  9:30  a.m.,  Herbert 
C.  Hoover  Building.  Room  B841, 14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  IX:. 

The  Committee  advises  the  Office  of 
Export  Administration  with  respect  to 
technical  questions  which  affect  the 
level  of  export  control  applicable  to 
automated  manufacturing  equipment  or 
technology. 

Agenda 

1.  Introduction  of  members  and  guests. 

2.  Opening  remarks  by  the  Chairman. 

3.  Presentation  of  papers  or  comments  by  the 
public. 

4.  Discussion  of  the  MCTL  implementation 
project. 

5.  Discussion  of  the  1965  annual  plan. 

6.  New  Business. 

7.  Action  items  underway. 

8.  Action  items  due  at  meeting. 

Executive  Session 

9.  Discussions  of  matters  properly  classified 
under  Executive  Order  12356.  dealing  with 
the  U.S.  and  COCOM  control  program  and 
strategic  criteria  related  thereto. 

The  General  Session  will  be  open  to 
the  public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Conmiittee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
1984.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Government  in  the  Sunshine  Act,  Pub.  L 
94-409,  that  the  matters  to  be  discussed 
in  the  Executive  Session  should  be 


exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  (Drder  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
telephone:  (202)  377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo,  (202)  377- 
2583. 

Dated:  November  19. 1964. 

Milton  M.  BalUs, 

Director  of  Technical  Programs,  Office  of 
Export  Administration. 

|FK  Doc.  a4-XI7W  Filed  11-21-84;  8:45  am) 
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IA-357-007) 

Antidumping  Duty  Order;  Cart)on  Steel 
Wire  Rod  From  Argentina 

aocncy:  International  Trade 

Administration,  Import  Administration, 

Department  of  Commerce. 

action:  Notice  of  Antidumping  Duty 

Order. 


In  separate  investigations 
concerning  carbon  steel  wire  rod  (wire 
rod)  from  Argentina,  the  United  States 
Department  of  Commerce  (the 
Department)  and  the  United 
International  Trade  Commission  (the 
rrC)  determined  that  wire  rod  from 
Argentina  is  being  sold  at  less  than  fair 
value  and  that  sales  of  wire  rod  from 
Argentina  are  materially  injuring  a 
United  States  industry.  Additionally, 
although  the  Department  found  that 
"critical  circumstances"  did  exist  with 
respect  to  wire  rode  from  Argentina,  the 
ITC  found  that  "critical  circumstances" 
did  not  exist.  Therefore,  based  on  these 
findings,  all  unliquidated  entries,  or 
warehouse  withdrawals,  for 
consumption  of  wire  rod  from  Argentina 
made  on  or  after  May  8, 1984.  the  date 
on  which  the  Department  published  its 
"Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value"  notice  in  the 
Federal  Register,  will  be  liable  for  the 
possible  assessment  of  antidumping 
duties.  Further  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries,  and  ^ 
withdrawals  from  warehouse,  for 
consumption  made  on  or  after  the  date 
of  publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 


Since  the  ITC  made  a  negative  finding 
regarding  "critical  circumstances"  under 
section  735(b)(4)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  (19  U.S.C. 
1673d(b)(4)(A),  the  suspension  of 
liquidation  previously  ordered  90  days 
retroactive  from  the  date  on  which  the 
Department  published  its  "Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value"  notice  in  the  Federal 
Register,  is  no  longer  in  effect. 
Therefore,  Customs  officials  will  be 
directed  to  terminate  any  retroactive 
suspension  of  liquidation,  release  any 
bond  or  other  security  and  refund  any 
cash  deposit,  and  liquidate  all  entries  or 
warehouse  withdrawals  for 
consumption  of  wire  rod  from  Argentina 
made  before  May  8, 1984. 

EFFECTIVE  DATE:  November  23, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  Taverman,  Office  of 
Investigations,  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington.  D.C.  20330;  telephone:  (202) 
377-0161. 

SUPPLEMENTARY  INFORMATION:  The 

merchandise  covered  by  this 
investigation  is  carbon  steel  wire  rod 
which  is  currently  classifiable  under 
item  number  607.17  of  the  Tariff 
Schedules  of  the  United  States. 

In  accordance  with  section  733  of  the 
^Act,  on  May  8, 1984,  the  Department 
published  its  preliminary  determination 
that  there  was  reason  to  believe  or 
suspect  that  wire  rod  from  Argentina 
was  being  sold  at  less  that  fair  value  (49 
FR  19547).  On  September  27, 1984,  the 
Department  published  its  final 
determination  that  these  imports  were 
being  sold  at  less  than  fair  value  and 
that  "critical  circumstances"  existed 
with  respect  to  wire  rod  from  Argentina 
(49  FR  38170). 

On  November  5, 1984,  in  accordance 
with  section  735(d)  of  the  Act  19  U.S.C. 
1673(d)),  the  ITC  notified  the 
Department  that  such  importations  are 
materially  injuring  a  United  States 
industry.  The  ITC  made  a  negative 
determination  regarding  "critical 
circumstances". 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of  wire 
rod  from  Argentina. 
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These  antidumping  duties  will  be 
assesed  on  all  unliquidated  entries  of 
wire  rod  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
May  8, 1984,  the  date  on  which  the 
Department  published  its  "Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value"  notice  in  the  Federal 
Register. 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  Customs  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimate  weighted-average  antidumping 
duty  margins  as  noted  below: 

Manulacturer/producef/expoflef  ^Ifaoe 


Aciodar  Industiia  Argentina  de  Acaro*  S.A 

All  other  manufacturers/producars/axporleis.. 


119.11 
119.11 


This  determination  constitutes  an 
antidumping  order  with  respect  to  wire 
rod  from  Argentina,  pursuant  to  section 
736  of  the  Act  (19  U.S.C.  1673e)  and 
§  353.48  of  the  Commerce  Regulations 
(19  CFR  353.48).  We  have  deleted  from 
the  Commerce  Regulations  Annex  I  of  19 
CFR  Part  353,  which  listed  antidumping 
findings  and  orders  currently  in  effect. 
Instead,  interested  parties  may  contact 
the  Office  of  Information  Services. 
Import  Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  S  353.48  of  the  Commerce 
Regulatons  (19  CFR  353.48). 

Dated:  November  15, 1984. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

|KR  Dck:  84-30644  Filed  11-Z1-M:  8:45  am| 
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IA-469-008] 

Antidumping  Duty  Order,  Carbon  Steel 
Wire  Rod  From  Spain 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Antidumping  Order. 

summary:  In  separate  investigations 
concerning  carbon  steel  wire  rod  (wire 
rod)  from  Spain,  the  United  States 
Department  of  Commerce  (the 
Department)  and  the  United  States 
International  Trade  Conmiission  (the 
ITC)  have  determined  that  wire  rod  from 
Spain  is  being  sold  at  less  than  fair 
value,  except  with  respect  to  Forjas 
Alavesas,  S.A.  (FASA),  and  that  sales  of 
wire  rod  from  Spain  are  materially 
injuring  a  United  States  industry. 
Additionally,  although  the  Department 


found  that  "critical  circumstances"  did 
exist  with  respect  to  wire  rod  from 
Spain,  the  ITC  found  that  "critical 
circumstances"  did  not  exist.  Therefore, 
based  on  these  findings,  all  imliquidated 
entries,  or  warehouse  withdrawals,  for 
consumption  of  wire  rod  from  Spain, 
except  with  respect  to  FASA.  made  on 
or  after  May  8, 1984,  the  date  on  which 
the  Department  published  its 
"Preliminary  Determination  of  Sales  At 
Less  Than  Fair  Value"  notice  in  the 
Federal  Register,  will  be  liable  for  the 
possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
mad^  on  all  such  entries,  and 
withdrawals  from  warehouse  for 
consumption,  made  on  or  after  the  date 
of  publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 

Since  the  ITC  made  a  negative 
determination  regarding  "critical 
circumstances"  under  section 
735(b)(4)(A)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  (19  U.S.C. 
1673d(b)(4)(A).  the  suspension  of 
liquidation  previously  ordered  90  days 
retroactive  from  the  date  on  which  the 
Department  published  its  "Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value"  notice  in  the  Federal 
Register,  is  no  longer  in  effect. 
Therefore.  Customs  officials  will  be 
directed  to  terminate  any  retroactive 
suspension  of  liquidation,  release  any 
bond  or  other  security  and  refund  any 
cash  deposit,  and  liquidate  all  entries  or 
warehouse  withdrawals  for 
consumption  of  wire  rod  from  Spain 
made  before  May  8. 1984. 
EFFECTIVE  DATE:  November  23, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Busen,  Office  of 
Investigations,  International  Trade 
Administration.  United  States 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  N.W., 
Washington.  D.C.  20230;  telephone:  (202) 
377-2830). 
SUPPLEMENTARY  INFORMATION:  The 

merchandise  covered  by  this 
investigation  is  carbon  steel  wire  rod 
which  is  currently  classifiable  under 
item  number  607.17  of  the  Tariff 
Schedules  of  the  United  States. 

In  accordance  with  section  733  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act) 
(19  U.S.C.  1673b).  on  May  8. 1984,  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  wire  rod  from 
Spain,  except  with  respect  to  FASA, 
was  being  sold  at  less  that  fair  value  (49 
FR  19547).  On  September  27. 1984.  the 
Department  published  its  final 
determination  that  these  imports  were 
being  sold  at  less  than  fair  value  and 


that  "critical  circumstances"  exist  with 
respect  to  wire  rod  from  Spain  (49  FR 
38173). 

On  October  25. 1984.  the  Department 
published  its  amended  final 
determination  of  sales  at  less  than  fair 
value  (49  FR  42969). 

On  November  5. 1984.  in  accordance 
with  section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d)).  the  ITC  notified  the 
Department  that  such  importations  are 
materially  injuring  a  United  States 
industry.  The  ITC  made  a  negative 
determination  regarding  "critical 
circumstances". 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of  wire 
rod  from  Spain,  except  with  respect  to 
FASA.  These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
wire  rod  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
May  8, 1984,  the  date  on  which  the 
Department  published  its  "Preliminary 
Determination  of  Sales  At  Lesrf  Than 
Fair  Value"  notice  in  the  Federal 
Register. 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimates  Customs  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted-average 
antidumping  duty  margins  as  noted 
below: 


Manulacturars/producars/exponar 


Nueva  Montana  Qujano.  S.A.  (NMO) 

Empraat  r4adonal  Sidarurgica.  SA  (Enadaaa).. 

Format  Alavaaaa,  S.A.  (FASA) 

Alt  ottMT  manulacturars/producara/nvortara. 


Waight- 
avaraga 


41.25 

34.62 

•12 

3643 


'Fjiptrli  of  wire  rod  produced  by  FASA  •«  hereby 
excluded  from  thii  delennif\»lion  eince  Ihe  dumpin*  mar- 
gint  on  wire  rod  produced  and  exported  by  FASA  were  ae 

minimis. 

This  determination  constitutes  an 
antidumping  order  with  respect  to  wire 
rod  from  Spain,  pursuant  to  section  736 
of  the  Act  (19  U.S.C.  1673e)  and  S  353.48 
of  the  Commerce  Regulations  (19  CFR 
353.48).  We  have  deleted  from  the 
Commerce  Regulations,  Annex  I  of  19 
CFR  Part  353.  which  listed  antidumping 
findings  and  orders  currently  in  effect. 
Instead,  interested  parties  may  contact 
the  Office  of  Information  Services, 
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Import  Administratioa  for  copies  of  the 
update  hst  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  secUon  736  of  the  Act  (19  US.C. 
1673e]  and  S  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 

Dated:  November  15, 19M. 
Alan  F.  Hoteat. 

Deputy  AasistaiH  Secretary  for  haport 

Adwinistration. 

in  Doc  M-3Mia  PtM  t1-ZKS«:  M6  ^at 


IA-42S-01«) 

Carbon  StMl  Plate  From  ttw  Fwtoral 
Republic  of  Qonaany  <FRG>: 
PoatpoMHWiit  of  Final  AnMutnpIng 
DaHmyneMon 

AQENCV:  International  TVade 
Administration.  Commerce. 
ACTKMC  Notice. 


;  This  notice  informs  the  public 
that  the  Department  of  Commerce  (the 
Department)  ha*  received  a  reqoesl  from 
counsel  for  the  respondent  in  this 
investigation  that  the  final 
determiDati<Bi  be  postponed,  as 
provided  for  in  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1990,  as  amended  (the 
Act)  (19  U.S.C.  1673d(a)(2)(A):  and,  that 
we  have  determined  to  postpone  our 
final  determination  as  to  whether  sales 
of  carbon  steel  plate  from  the  FRG  have 
occurred  at  less  than  fair  value,  until  not 
later  than  Febniary  21. 1985. 
EFFECTIVK  BATE  November  23, 1964. 
FOa  RMIIHM  BIFORMATION  CONTACT: 
Paul  Tambakis,  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration.  United  States 
Department  of  Commerce,  14th  Street 
and  Constitutional  Avenue.  NW.. 
Washington.  DC.  20230:  telephone  (202) 
377-0186. 

SUPPLSMCNTARV  INFORMATION:  On  the 
basis  of  a  decision  by  the  Court  of 
International  Trade  reversing  and 
remanding  an  earlier  recission  of  notice 
of  inihation,  the  Department  of 
Commerce  published  on  May  22. 1984. 
notice  in  the  Federal  Register  (49  FR 
21556)  that  it  was  re-initiating  an 
antidomping  investigation  to  determine 
whether  carbon  steel  plate  from  the  FRG 
was  being,  or  was  likely  to  be,  sold  at 
less  than  fair  vakw.  On  October  9. 1964, 
we  published  a  preliminary 
determination  of  sates  at  less  than  fair 
value  with  respect  to  this  merchandise 
(49  FR  39501).  The  notice  stated  that  if 
this  investigation  proceeded  normally 
we  would  make  our  fmal  determination 
by  December  14. 1964. 

On  October  26. 1964,  counsel  for 
respondent  AX^.  det  DiUingey 


Hutlenwerke  requested  that  we  extend 
the  period  for  the  final  determination 
until  February  21. 1965. 135  days  after 
the  date  of  publication  of  the 
preliminary  detennination.  in 
accordance  with  tectioii  735(a)(2)(A)  of 
the  Act  Section  73S(aM2)(A)  of  the  Act 
provides  that  the  [>e|tartroent  may 
postpone  its  final  detennination 
concerning  sales  at  less  than  fair  valne 
until  not  later  than  135  days  after  the 
date  on  which  it  published  notice  of  its 
preliminary  determination,  if  exporters 
who  accoont  for  a  significant  proportion 
of  exports  of  the  merchandise  request  an 
extension  after  an  affirmative 
preliminary  determination. 

Dillinger  is  qualified  to  make  such  a 
request  since  it  accounts  for  the  maiority 
of  exports  of  the  merchandise  under 
investigation.  If  an  exporter  properly 
requests  an  extension  after  an 
affirmative  preliminary  determination, 
the  Department  is  required,  absent 
compelhng  reasons  to  the  contrary,  to 
grant  the  request. 

Accordingly,  the  Department  will 
issue  a  final  determination  in  this  case 
not  later  than  February  21. 1985. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 

Dated:  November  19. 1964. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  M-30842  Pled  11-21-S4;  »:45  aRil 
■HXINa  COOC  3S1«-OS-M 


(C-201-407) 

Initiation  of  CountervaiNitg  Duty 
Investigations;  Welded  Carbon  Steel 
Pipe  and  Tube  Producto  From  Mexico 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U  S. 
Department  of  Commerce,  we  are 
initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producer,  or  exporters  in 
Mexico  of  welded  carbon  steel  pipe  and 
tube  products,  as  described  in  the 
"Scope  of  Investigation"  section  below, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  If  our 
investigations  proceed  normally,  we  will 
make  our  preliminary  determinations  on 
or  before  January  18, 1986. 
EFFECTtVE  DATE  November  23. 1984. 
FOR  FURTHER  MFOMNATION  CONTACT 
Vincent  Kame,  Office  of  Investigations. 
Import  Administration.  International 


Trade  Administration.  V.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W.,  Washington, 
DC.  20230.  telephone  (202)  377-5414. 

SUPPLEMENTARY  INFORMATION: 
Petition 

On  October  25, 1984,  we  received  a 
petition  from  the  Committee  on  Pfpe  and 
Tube  Imports  filed  on  behalf  of  the  U.S. 
welded  carbon  steel  pipe  and  tube 
products  industries.  In  compliance  with 
the  filing  requirements  of  }  355.26  of  the 
Conunerce  Regulations  (19  CFR  355.28). 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Mexico  of 
welded  carbon  steel  pipe  and  tube 
products  receive  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930,  as  amended  (the 
"Act").  19  use.  1303.  On  November  8. 
1984,  counsel  for  petitioners  submitted  a 
letter  amending  the  petition  to  estabhsh 
separate  committees  to  be  the  petitioner 
for  the  three  groups  of  pipes  and  tubes. 
These  three  separate  committees  are 
considered  to  be  three  separate 
petitioners  in  these  investigations. 

Mexico  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  and  the 
merchandise  being  investigated  is 
dutiable.  Therefore,  sections  303(a)(1) 
and  (b)  of  the  Act  apply  to  these 
investigations.  Accordingly,  the 
domestic  industry  is  not  required  to 
allege  that,  and  the  U.S.  International 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  this 
merchandise  cause  or  threaten  to  cause 
material  injury  to  a  U.S.  industry. 

Initiation  of  Investigations 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  a  petition  sets 
forth  the  allegations  necessary  for  the 
initiation  of  a  countervailing  duty 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  have  examined  the  petition  on 
welded  carbon  steel  pipe  and  tube 
products,  and  we  have  found  that  the 
petition  meets  the  requirements. 

Therefore,  we  are  initiating 
countervailing  duty  investigations  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Mexico  of 
welded  carbon  steel  pipe  and  tube 
products,  as  described  in  the  "Scope  of 
Investigations"  section  of  this  notice, 
receive  bounties  or  grants.  If  our 
investigations  proceed  normally,  we  will 
make  our  preliminary  determinations  by 
January  18,  1985. 
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Scope  of  Investigations 

The  products  covered  by  these 
investigations  fall  into  three  major 
groups: 

(1)  Certain  small  diameter  circular 
welded  carbon  steel  line  pipe.  Small 
diameter  circular  welded  carbon  steel 
line  pipe  with  an  outside  diameter  of 
0.375  inch  or  more  but  not  over  16  inches 
in  outside  diameter  and  with  a  wall 
thickness  of  not  less  than  .055  inch  are 
currently  classiHed  in  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  under  items 
610.3208  and  610.3209.  These  products 
are  produced  to  various  API 
specifications  for  line  pipe,  most  notably 
API-5L  or  API5X. 

The  Committee  on  Pipe  and  Tube 
Imports  notes  in  the  petition  that  its 
subcommittee  represents  only  30%  of 
domestic  production  of  this  product 
group.  While  we  are  initiating  an 
investigation  on  this  group  based  on  the 
petition  and  petitioner's  representations, 
we  are  soliciting  further  information 
from  the  petitioner  and  the  rest  of  the 
domestic  industry  producing  this 
product  to  confirm  that  the  CPTI 
subcommittee  on  line  pipe  has  standing 
to  file  the  petition  on  this  product  group. 

(2)  Certain  light-walled  rectangular 
welded  carbon  steel  pipes  and  tubes. 
Rectangular  (including  square)  welded 
carbon  steel  pipes  and  tubes  having  a 
wall  thickness  of  less  than  0.156  inch  are 
currently  classified  under  TSUSA  item 
610.4926.  This  product,  commonly 
referred  to  in  the  industry  as  mechanical 
or  structural  tubing,  is  generally 
produced  to  ASTM  specifications  A-500 
or  A-513. 

(3)  Certain  small  diameter  circular 
welded  carbon  steel  pipes  and  tubes. 
Small  diameter  circular  welded  carbon 
steel  pipes  and  tubes,  with  an  outside 
diameter  of  0.375  inch  or  more  but  not 
over  4.5  inches  and  with  a  wall 
thickness  of  not  less  than  0.065  inch,  are 
currently  classified  under  TSUSA  items 
610.3231.  610.3241.  610.3242,  610.3243, 
610.3252  and  610.3254.  These  products, 
commonly  referred  to  in  the  industry  as 
standard  pipe  or  structural  tubing,  are 
produced  to  various  ASTM 
specifications  most  notably  A-120  and 
A-135. 

Allegations  of  Bounties  or  Grants 

The  petition  alleges  that  producers, 
manufacturers,  or  exporters  in  Mexico 
of  welded  carbon  steel  pipe  and  tube 
products  receive  benefits  under  a 
number  of  programs  that  constitute 
bounties  or  grants.  We  will  initiate 
countervailing  duty  investigations  on  the 
following  allegations: 

•  Preferential  Loans  under  the  Fund 


for  the  Promotion  of  Export  of 
Mexican  Manufactured  Products 
(FOMEX). 

•  Preferential  Federal  Tax  Credits 
Through  Certain  Certificates  of 
Fiscal  Promotion  (CEPROFI) 

•  Preferential  Pricing  of  Inputs  used 
for  Export 

•  Article  94  Loans 

•  National  Fund  for  Industrial 
Development  (FONEI) 

•  Development  Funds  Administered 
by  Naciooal  Financiera,  S.A. 
(NAFINSA): 

a.  Fund  for  Medium  and  Small 
Businesses  (FOGAIN); 

b.  Trust  for  Industrial  Parks.  Cities, 
and  Commercial  Centers  (FIDEIN); 

c.  National  Preinvestment  Fund  for 
Studies  and  Projects  (FONEP) 

•  Regional  Energy  Discounts 

•  Accelerated  Depreciation 

•  Import  Duty  Reductions  and 
Exemptions 

•  Preferential  State  Investment 
Incentives 

•  Fondo  Nacional  de  Fomento 
Industrial  (FOMIN) 

•  Government  Financed  Technology 
Development 

•  The  Mexican  Institute  of  Foreign 
Trade  (IMCE) 

•  Bancomext  Loans 

•  Port  Facilities 

•  Preferential  Vessel.  Freight. 
Terminal  &  Insurance  Benefits 

•  Profide 

In  previous  final  affirmative 
countervailing  duty  determinations 
involving  various  products  from  Mexico, 
we  determined  that  certain  programs 
did  not  confer  bounties  or  grants. 
Allegations  concerning  two  of  these 
programs  are  included  in  the  current 
petition.  Because  the  petition  presents 
no  new  evidence  or  changed 
circumstances  with  respect  to  these 
programs,  we  will  not  initiate 
countervailing  duty  investigations  on  the 
following  allegation: 

•  Certificates  of  Fiscal  Promotion 
(CEPROFI)  Granted  for  Wage 
Increases  and  for  Investment  in 
New  Mexican-Made  Capital  Goods. 
In  our  final  affirmative 
countervailing  duty  determination 
on  Portland  hydraulic  cement  and 
cement  clinker  from  Mexico  (48  FR 
43063).  we  found  that  certain  types 
of  CEPROFI  benefits,  specifically 
CEPROFI  tax  credits  for  wage 
increases  and  for  investment  in  new 
Mexican-made  capital  goods,  are 
not  countervailable  because  they 
are  not  targeted  to  a  specific 
industry,  to  a  group  of  industries,  or 
to  companies  located  in  specific 
regions  of  the  country. 


•  FONEP  Funding  for  Feasibility 
Studies.  In  our  final  affirmative 
countervailing  duty  determination 
on  bars  and  shapes  from  Mexico  (49 
FR  32887)  we  found  that  FONEP 
funding  for  feasibility  studies  is  not 
j        countervailable  because  it  is  not 
i       targeted  to  a  specific  industry,  to  a 
I      '  group  of  industries,  or  to  companies 
located  in  specific  regions  of  the 
country. 
Petitioners  alleged  an  additional 
practice:  subsidized  steel  inputs  to 
welded  carbon  steel  pipe  and  tube 
products.  We  are  not  initiating  on  this 
allegation  because  petitioners  failed  to 
provide  evidence  that  any  subsidy  on 
Mexican  steel  bestows  a  competitive 
benefit  on  welded  carbon  steel  pipes 
and  tubes,  nor  did  they  provide 
evidence  that  subsidies  to  Mexican  steel 
have  a  significant  effect  on  the  cost  of 
manufacturing  or  producing  welded 
carbon  steel  pipe  and  tube  products  in        <, 
Mexico. 

Dated:  November  14, 1984. 
Alan  F.  Holiner, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FK  Doc  84-30MS  Filed  11-21-84: 8.-45  aal 
BILUNO  COOC  3S10-06-M 

Stainless  Staal  Round  Wire; 
Announcement  of  Rrst  Quarter  IMS 
Monitoring  Prlcos 

AGENCY:  International  Trade 

Administration,  Department  of 

Commerce. 

action:  Announcement  of  the  first 

quarter  1985  monitoring  price  levels  for 

imports  of  stainless  steel  round  wire 

products.  


summary:  The  Department  of 
Commerce  announces  that  base  prices 
for  first  quarter  1985  monitor  prices  of 
stainless  steel  round  wire  products  will 
decline  0.4  percent  from  their  fourth 
quarter  1984  base  price  levels.  Size  extra 
prices  for  stainless  steel  round  wire  will 
increase  an  average  of  2.2  percent  from 
their  fourth  quarter  levels.  The  change  in 
the  yen/dollar  exchange  rate  is  the         , 
major  factor  in  the  decline  in  base 
prices.  Changes  in  labor  costs  accounted 
for  much  of  the  increase  in  size  extra 
prices.  The  Department  uses  these 
prices  to  monitor  the  prices  of  stainless 
steel  wire  and  cold-drawn  round  bar 
under  0.703  inches  in  diameter  for 
possible  initiation  of  antidumping  or 
countervailing  duty  investigations  if 
unfair  sales  of  these  products  appear  to 
be  injuring  domestic  producers.  Each 
quarter  the  Department  reviews 
Japanese  steel  production  and  delivery 
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costs  and  rcvis**  monitoring  prices 
accordingly.  The  first  quarter  monitoring 
price  applies  to  stainless  steel  round 
wire  proiducts  and  round  stainless  steel 
drawn  bers  in  sizes  under  0.703  inches 
in  diameter  exported  to  the  United 
States  on  or  after  January  1, 19S5. 
FOR  FMITI—  BgOl— -now  CONTACT: 
Miched  CL  Fvcks  or  Marielle  M. 
Hofhnan.  Agreements  Compliance 
Division,  Import  Administration.  Room 
3709.  Department  of  Commerce, 
Washington.  O.C.  20230.  telephone:  (202) 
377-1102. 


SUPPLCMEMTMiv  MFONMATMNC  import 
price  monitonng  procediues  for 
stainless  $tf>el  round  wire  are  the  same 
as  those  published  in  the  Trigger  Price 
Procedures  Manual  (4a  FR  49928). 
Japanese  stainless  steci  wire 
manufacturers  agreed  to  supply  cost  of 
productioa  and  transportstkm 
information  necessary  to  monitor  the 
import  prices.  Coasmerce  uses  Special 
Sununary  Steel  Invoices  to  monitor 
imports  of  stainless  steel  round  wire  and 
small  cold-drawn  bar  under  0.703  inches 
in  diameter.  In  computing  the  invoice 
price  for  comparison  to  the  monitoring 
price.  Commerce  will  use  a  13.0  percent 
annual  rate  (1.083  percent  per  month) 
when  interest  must  be  adjusted  and  the 
actual  rate  is  not  known.  For  its 
calculation  of  monitoring  price  levels, 
the  yen/ dollar  exchange  rate  the 
Department  uses  to  convert  Japanese 


steel  producers'  yen  denominated 
production  cost  to  dollars  is  the  average 
of  the  36  months  preceding  the 
calculation  and  publication  of  the 
quarterns  ownitoring  price  levels.  The 
exchange  rate  used  in  the  E)epartment's 
fourth  qaarter  19M  production  cost 
estimate  is  240  yen  to  the  dollar  (the 
yen/dollar  exchange  rate  average  for 
August  1981  throu^  September  19B4). 

Othsc  Cfasraes 

Monitoring  prices  are  an  estimate  of 
the  Japanese  stainless  steel  wire 
manufacturers*  cost  of  production  plus 
the  cost  of  transporting  to  the  United 
States  and  handling  in  the  United  States. 
Each  monitoring  price  includes  ocean 
freight,  insurance,  interest  and  handling 
as  well  as  the  base  price  and  extras.  The 
Ocean  freight,  handling  and  interest  are 
shown  for  each  of  the  major  importing 
regions:  Pacific  Coast,  Atlantic  Coast 
Gulf  Coast  and  the  Great  Lakes.  All 
prices  are  shown  in  U.S.  dollars  per 
metric  ton. 

The  interest  component  of  the 
delivery  charge  reflects  the  current  level 
of  prime  interest  rate.  Handling  and 
ocean  freight  charges  remain 
unchanged.  The  extras  shown  define  the 
coverage  in  terms  of  siaes,  grades,  and 
qualities. 

The  following  rules  apply  to  product 
coverage  and  extras: 


(1)  If  a  product  fails  to  fit  the  general 
description  because  the  cost  of 
producing  that  product  varies 
substantially  from  the  cost  of  producing 
the  product  described  in  the  heading,  the 
product  is  not  covered. 

(2)  If  a  product  is  covered  by  a  grade 
which  is  not  in  the  base  coverage  and 
for  which  no  grade  extra  is  listed,  the 
product  is  not  covered. 

(3)  If  a  product  has  a  size  specification 
that  falls  above  the  largest  size 
specification  shown  or  below  the 
smallest  size  specification  shown,  it  is 
not  covered. 

(4)  If  a  product  has  a  size  specitication 
that  falls  between  two  size 
specifications  listed,  it  is  covered  and 
the  size  specification  with  the  higher 
dollar  value  is  to  be  used  unless 
otherwise  noted  on  the  page. 

(5)  If  a  product  embodies  extras  other 
than  size  or  grade  which  are  not  listed, 
the  product  is  covered.  In  those  cases, 
the  base  monitoring  price  plus  any 
applicable  extras  listed  will  be  applied. 

A  list  of  stainless  steel  round  wire  and 
cold-drawn  bar  products  subject  to  price 
monitoring  and  the  apphcable  base 
prices  and  extras  are  contained  in  the 
Appendix  to  this  notice. 

Dated:  November  17, 1984. 
Alan  F.  Hotmsr, 

Deputy  Assistant  Secretary  for  baport 
A  dmiaiatmtioH. 
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APPEUDIX 

1ST  QUARTER  1985  I10HI70RINQ  PRICES  PER  IIETRXC  TOH 

STAINLESS  STEEL  ROUUD  WIRE  f 

ROUHD  STAIlOiESS  STEEL  DRAlflJ  BARS 
Itl  SIZES  UIJDER  0.703  INCHES 

AISI  Categorias  23  and  16 


Group  1  -  Annealed  Uiret   Soft  wire  in  which  there  is  no  further 
cold  drawing  after  the  last  annealing  treatment.   Thia  wire 
ia  Bade  by  annealing  in  open  fired  furnaces  or  BOlten  salt 
followed  by  pickling,  which  produces  a  clean  gray  Matte 
finish.   It  is  also  made  with  a  bright  finish  by  annealing 
wet,  oil  or  grease-drawn  wire  in  a  protective  atmosphere,  and 
is  sonetines  described  as  bright  annealed  wire. 


A. 


Charges  to  CIP 

Pacific  Coast 
Gulf  Coast 
Atlantic  Coast 
Great  Lakes 


Ocean  Freight 

$117 
145 
145 
190 


Handling 

*9 

5 

4 
'  4 


Interest 

2.5% 

3.2% 
3.2% 

4.0% 


Interest  -  F.O.B.  monitoring  base  price  including 
sis*  extra  times  interest  factor. 

Insurance  ■  1%  of  base  price  ♦  extras  +  ocean  freight. 

Extras  ($/ll.T.)i 


1.  Annealed  Wire  -  Group  I 

A.  Base  Prices 
Including  Grade  Extras 

B.  Sice  by  Grade  Group 

C.  Small  Bar  Size  Extras 

2.  Hard/Spring  Wire  -  Group  II 

A.  Base  Prices 
Including  Grade  Extras 

B.  Size  by  Grade  Group 


Soft/Intermediate  Wire  -  Group  III 

A.  Base  Prices 
Including  Grade  Extras 

B.  Size  by  Grade  Group 

Coating 


5.  Finish 

A.  Centerless  Ground 

B.  Centerless  Ground 
and  Polished 

6.  Diameter  Tolerance 

* 

7.  Straightening  and  Cut- 
t»-Length 

A.  Site  Range 

B.  Length 

8.  Packaging 


Grades 

Base  Price 

301 

1,696 

302 

1.650 

303 

1,742 

304 

1.696 

305 

1,857 

310 

3.122 

314 

3,582 

316 

2.432 

316-L 

2,593 

317 

2,892 

317-L 

3,053 

304-L 

1,857 

17-4PH* 

2,013 

303 

1,834 

308-L 

1,995 

309 

2.340 

309-L 

2,501 

321 

1.995 

302  Ha  (18-19LW)** 

1.811 

347 

2,294 

304 

2,248 

409        ' 

1,374 

410 

1,075 

416 

1,075 

420 

1,121 

430 

1,121 

430-F 

1,328 

434 

1,420 

434-A 

1,236 

446 

1,696 

17-17P11 

2,616 

Note:   This  coverage  applies  to  stainless  steel  round  wire  and 
stainless  steel  bar  under  0.703  inches  produced  by  drawing.   Bar,  in 
these  sizes,  if  produced  by  hot  rolling,  is  not  covered  by  published 
prices.  ^ 


•  May  also  be  designated  as  type  630  or  as  UIIS  17400 
••Hay  also  be  designated  as  type  302  CU  and  as  306 


< 

Z 

p 

b 


51 

B 
«< 

z 

o 
<: 
n 


g" 


Z 

o 

^■. 
n 
n 


$ 

M 

s 


GROUP  I  -  AmiE\LEP  UIRE  (Continued) 
0.   Sise  * 


.574" 
.501" 
.500" 

- 

.703" 
.573" 

.375" 

.3125" 

.250" 

^ 

.499" 

•    .374 

.312" 

.234" 

.216" 
.200* 

- 

.249" 
.233" 

,215- 

.185" 
.170" 
.155" 

: 

.199" 
.184" 
.169" 

.142" 
.123" 
.113" 

- 

.154" 
.141" 
.127" 

.099" 
.086" 
.076" 

- 

.112- 

.098" 
.085" 

.067" 
.053" 
.051" 

- 

.075" 
.066" 
.057" 

.044" 
.038" 
.033" 

: 

.050" 
.043" 
.037" 

.030" 
.027" 
.024" 

■" 

.032" 
.029" 
.026" 

.021" 
.019" 
.013" 

- 

.023- 
.020" 

.017" 
.016" 
.015" 

300  Series 
k    17-7PH 

343 
343 

350 

379 
386 
423 

472 
493 
564 

612 
620 
649 

673 
690 
751 

835 
909 
970 

1,004 
1,064 
1,113 

1,164 
1,242 
1,342 

1,390 
1,485 
1,589 

1,733 
1,811 
1,891 

1,937 
1,966 
2,015 


jrade  Group 


400  Series 

433 
433 

433 

447 
447 
447 

469 

486 
505 

552 
564 
536 

663 
766 
814 

911 

999 

1,047 

1,103 
1,225 
1,281 

1,354 

1,400 
1,560 

1,665 


17-4PU 
15-5PH 

343 
343 

350 

379 
386 
423 

472 
493 
S64 

«12 
620 
«49 

«7a 

689 
«90 

«92 
C98 
73S 

•74 

98C 

1,038 

1,037 
1,166 
1,267 

1,390 
1,435 
1,589 

1,733 
1,811 
1,891 

1,937 

1,966 
2,015 


gRQUP    I 
Siea  • 


AUtn;M..ED  V/IRE    (Continued) 


$ 


.014" 
.013" 
.012" 

.011" 
.010" 
.009" 

.008" 

.0075" 

.007" 

.0065" 

.006" 

.00575" 

.0055" 

.00525" 

.005" 

.00475" 

.0045" 

.00425" 

.004" 

.00375" 

.0035" 

.00325" 

.003" 

.0027" 

.0025" 
.002" 


300  Series 
t  17-7PH 

2,170 
2,292 
2.343 

2,447 
2,608 
2,761 

3,055 
3,213 
3,446 

3,879 
4,328 
4,732 

5,645 
5,738 
5,927 

6,017 
6,304 
6,734 

7,354 
15,235 
17,675 

20,360 
23,023 
24,999 

26,156 
31,913 


Grade  Group 


400  Series 


*M1  internedlate  sizes  to  take  next  higher  price. 


17-4PH 
15-5PH 

2.170 
2.292 
2.343 

2.447 
2.603 
2,761 

3.055 
3.213 
3.446 

3.879 
4.328 
4,732 

5,645 
5.738 
5.927 

6,017 
6,304 
6,734 

7,354 
15,235 
17,675 

20,360 
23,023 
24,999 

26,156 
31,913 


3 

& 


< 

o 


itk 

P 

Z 
p 


-n 

a. 

a 

'< 

Z 

o 
< 
re 

B 

a" 

n 


•All  intermediate  sizes  to  take  next  higher  price. 
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C.   Snail  Bar*i   Small  cold-drawn  bar  in  wire  gauges  is  to  be  priced 
using  these  size  extras: 

SJge  Range**  Grade^ 


.574"  -  .703" 
.501"  -  .573" 
.500" 

.375"  -  .499" 
.3125"  -.374" 
.250"  -  .312" 

.234"  -  .249" 
.216"  -  .233" 
.135"  -  .215" 

'Annealing  and  pickling  is  included  in  base  material  cost. 
Sise  extras  include  cost  of  straightening  and  cut-to-length. 

**Intermediate  sizes  to  take  next  higher  price. 

2.   Oroup  II  -  Hard/Spring  i;ire:   Wire  drawn  in  several  drafts  aa 
required  to  produce  the  high  tensile  strengths  needed  for 
such  products  as  spring  wire. 


366  derles 

17-4pit 

&   17-7PH 

400   Series 

15-5PH 

280 

233 

280 

317 

269 

317 

317 

269 

317 

317 

269 

31? 

369 

316 

369 

480 

432 

480 

480 

432 

480 

507 

465 

507 

507 

465 

507 

GROUP  II  -  HARP/SPRIf^G  V/IRE  (Continued) 
0.   Size  ♦ 


over  .375" 
.3125"  -  .374" 
.2500"  -  .312" 


Grades 
301 
302 
303 
304 
305 

310 
314 
316 
316-L 

317 

317-L 

321 

17-4PH* 
17-7Pa** 

303 

303-L 

309 

309-L 

302  HQ  (18-19LU)*** 

347 
384 
409 
410 
416 

420 
430 
430-F 

434 

434-A 

446 


Base  Price 
1,696 
1.650 
1.742 
1.696 
1.857 

3,122 
3,582 
2,432 
2.593 

2,892 
3,053 
1,995 
2,013 
2,616 

1.834      . 

1,995 

2.340 

2.501 

1,811 

2.294 
2.248 
1.374 
1.075 
1.075 

1.121 
1.121 
1.328 

1.420 
1.236 
1.696 


234" 

- 

.249" 

216" 

- 

.233" 

200" 

- 

.215- 

105" 

_ 

.199" 

170" 

- 

.184- 

155" 

- 

.169" 

142" 

_ 

.154" 

128" 

- 

.141" 

113" 

- 

.127" 

099" 

- 

.112" 

086" 

- 

.098" 

076" 

- 

.085- 

067" 

_ 

.075" 

058" 

- 

.066" 

051" 

- 

.057" 

044" 

«. 

.050" 

033" 

- 

.043" 

033" 

- 

.037" 

030" 

. 

.032" 

027" 

- 

.029" 

024" 

- 

.026" 

021" 

» 

.023" 

019" 

- 

.020" 

018" 

017" 

016" 

015" 

014" 

013" 

012" 

Oil" 

010" 

009" 

008" 

Grade  Group 

300  Series   &    17-7PH 

710 
710 
710 

710 
710 
710 

710 
710 
710 

714 
714 
714 
719 
797 
855 

1 
1 

928 

030 

,239 

1 
1 

1 

424 

,502 

648 

1 
2 
2 

,735 

090 

,280 

2 
2 
3 

503 

,800 

388 

3 

3 
3 

,679 

772 

,859 

.4 

4 

4 

5 

5, 

6 

6, 

039 
,185 
482 
730 
881 
109 
318 

*A11   intermediate  sizes   to  take  next  higher  price. 


*lla/  also  bo  designated   as   type  630  or   UIJS    17400 
•*ilay  also  be  designated  as   typo  631   or   UUS   17700 
"••ilay  also  bo  desigtiated   as   type   302  CU  or    306 
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3. 

Sroup  III  -  Sof t/lntQrnediate  Wire:   Wire  drawn  one  or  aore 

jROUP  III  -  SOFr/l:l'rERIlKDI\TB  WIRU  (Continued) 

1 

drafts  after  annealing  aa  required  to  produce  minimum 

strength  or  hardness.  The  properties  can  be  varied 
between  soft  tenper  and  those  approaching  spring  temper 

D.   Size  *                            Grade  Group 

S 

300  Series                      17-4PII 

wire.  Wire  in  this  temper  is  usually  produced  in  a 

&  17-7PH        400  Series       15-5PH 

variety  of  dry-drawn  tempers.  Cold-heading  wire  belongs 

in  this  group. 

Over  .375"        603              471             603 
.3125".  -  .374"        603               471             603 

A.    Grades                            Base  Price 

.2500"  -  .312"        603               471             603 

301                                 1,696 

.2340"  -  .249"        656               515             656 

303                                 1,650 

.2160"  -  .233"        656               515             656 

302  (302HQ,  13-9LW)                   1,311 

303                                 1,742 

.200"  -  .215"         656               515             656 

ti 

304                                  1,696 

.185-  -  .199"         710               559             710 

CD 

.170"  -  .184"         710               559             710 

305                                 1,357 

.155-  -  .169-         710               593             710 

S 

310                                3,122 

.142"  -  .154"         737               656             787 

314                                3,502 
316                                 2,432 
316-L                               2,593 

.128"  -  .141"         737               768             787 
.113"  -  .127"         841               B24             341 
.099"  -  .112"         940               933             94B 

ff 

s 

317                                 2,092 
317-L                               3,052 

.006-  -  .090"        1,045             1,011           1,045 

(D 

.076"  -  .085"       1,094             1,060           1,094 

321                                 1,995 

.067"  -  .073"       1,210             1,152           1,210 

< 

17-4PH*                             2,013 

.058"  -  .066"       1,312             1,307           1,312 

.051-  -  .057-       1,356             1,473           1,356 

4k 

' 

303                                1,834 

.044"  -  .050"       1,410             1,497           1,410 

P 

303-L                               1,995 

.033"  -  .043"       1,531             1,604           1,531 

z 

p 

309                                 2,340 

309-L                                 2,501 

.033-  -  .037-        1,628              1,711            1,629 

.030"  -  .032"       1,740             1,876           1,740 

N9 

347                                   2,294 

.027"  -  .029"       1,900                            1,900 

- 

384                                 2,243 

.024"  -  .026-       2,046                            2,046 

■ 

409                                   1,374 

.021"  -  .023"        2,207                              2,207 

•fl 

410                                   1,075 

.019"  -  .020-       2.357                            2,357 

416                                   1,075 

03 

<< 

420                                 1,121 

430                                   1,121 

2 

430-P                                 1,323 

o 

B 

c 

CD 

434                                   1,420 

•All  intermediate  sizes  to  take  next  higher  price. 

434-A                                 1,236 

446                                   1.696 

4.  Coating:  Material  that  is  uncoated  or  coated  with  lime  (or 

." 

equivalent  to  line)  and/or  soap  will  carry  no  extra.   Other 

*ilay  also  be  designated  as  type  630  or  UIIS  17400 

coatings  require  an  appropriate  extra  where  additional  costs 

<-* 
CO 

are  involved.  Uetallic  coatings  include  copper,  nickel,  and 

s 

•"                               ■ . 

lead.   Uon-metallic  coatings  include  plastics,  molyb<lenura 

disulfide,  etc. 

z 

Metallic           Uon-metallic 

o 

Size  Range              Copper               :lickel 

n 

a 

.1                    -   .    . 

Over  .154"             116          35             29 

.099-  -  .154-              174          35             29 

.063"  -  .090"             232          47             33 

.           • 

.041"  -  .062-                         72             57 

.030"  -  .040"                         99             76 

.025-  -  .029"                          99             76 

> 

.020"  -  .024"                 ,        135            109 
.015"  -  .019"                        177            143 
.010"  -  .014-                        210            173 

Finish 

Center  less 

Centerless  Ground 

Size  Ranges  * 

Gi 

ound 

and  Polished 

.595-  -  .703" 

506 

635 

.501"  -  .594" 

506 

635 

.500" 

553 

706 

.375-  -  .499" 

570 

730 

.3125"  -  .374" 

570 

7  30 

.250-  -  .3124 

570 

730 

.234-  -  .249" 

87S 

1,065 

.216"  -  .233" 

876 

1,065 

.200"  -  .215" 

971 

1.132 

.185"  -  .199"  . 

1 

135 

»      1.371 

.170"  -  .l!i4- 

1 

,335 

1,583 

.155-  -  .169" 

1 

600 

1.870 

.142"  -  .154" 

1 

,964 

2.135 

.128"  -  .141" 

2 

,194 

2,464 

.113"  -  .127" 

2 

,747 

i.041 

.093-  -  .112" 

5 

,594 

6.153 

Straightening  and  Cut-to-Length«  Use  the  sunt  of  the  appropriate 
extras  fron  K   and  0  below  to  forn  the  total  extra. 

Extras 


105 
105 
105 
133 
133 

239 

598 

1,729 
1,994 


3. 


•Internediate  sizes  to  take  next  higher  price. 

These  extras  are  applicable  to  all  grades  listed. 

Straightening  and  cut-to-length  extras  are  included  in  the 
above  finish  extras. 

Diameter  Tolerance 

Standard:   MSI  or  JIS  Specification 

Exrra 


Standard 

;Jot  less  than  1/2  standard 
Closer  than  1/2  to  1/4  standard 
Closer  than  1/4  standard 


Base 

99 

2'>3  of  size  extra 

50'S  of  size  extra 


Size 

Range 

595" 

.. 

.703" 

501" 

- 

.594" 

500" 

375- 

- 

.499" 

3125' 

- 

.374- 

170" 

_ 

.3124" 

099" 

- 

.169" 

051" 

- 

.098" 

032" 

- 

.050" 

Leng 

th 

Under  12" 
12"  to  under  18" 
13"  to  under  24" 
24"  to  under  30" 
30"  to  under  36" 

36"  to  under  48" 
48"  to  under  60" 
60"  to  under  72" 
72"  to  under  120" 
120"  to  under  168" 

168"  to  under  192" 
192"  to  under  216" 
216"  to  under  240" 
240"  to  under  264" 
264"  to  under  288" 
288"  to  316" 


8.   Packaging 


Bundle 

Wooden  Soxes 
Fibre  Druras 
Coil  Carriers 
Spools 

Sizes  under 


.020" 


Qotn  Spools  and  Wooden  Hoxes 
Sizes  .020"  and  greater 
Sizes  under  .020" 


93 

60 
60 
40 
40 

40 
40 
40 
33 
33 

33 
33 
33 
26 
26 
26 


26 
88 
81 
26 

157 

83 
247 


|FR  Doc.  8+-30671  Filed  11-21-M;  845  amj 
MLUNO  CODE  3S10-DS-C 


9 

a. 

9 


era 

^^ 
9 


< 
CO 

2 

p 

ro 
ro 


51 

03 

2 

o 
< 

(0 

3 

cr 

a 

•J 


CD 

s 

2 

o 

.■♦ 

o" 
m 
ce 


Fedbral  Register  /  Vol.  49,  hk).  227  /  Friday,  November  23,  1094  /  Notioes 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Nmt  OfficMsTo  Issue  Export  Visas 
for  Certain  Cotton,  Wool  and  Man- 
Made  FM>er  Textie  Products  Exported 
From  Haiti 

November  19, 1984. 

On  March  6. 1980  a  letter  dated  March 
3, 1980  was  pubhshed  in  the  Federal 
Register  (45  PR  14617],  which 
established  an  export  visa  requirement 
for  cotton,  wool  and  man-made  fiber 
textile  products  subject  to  the  terms  of 
the  bilateral  agreement  of  April  2, 1962 
between  the  Governments  of  the  United 
States  and  Haiti.  The  Government  of 
Haiti  has  informed  the  Government  of 
the  United  States  that  the  officials  listed 
below,  are  authorized  to  issue  export 
visas,  effective  on  December  1. 1984. 
This  list  supersedes  all  such  lists 
published  previously. 
Jacques  Lionel  Desir 
Alfred  Auguste 
Jean  Daniel  Elie 
Jean-Claude  Decime 
Demesmin  Dorsainville 
Jean-Baptiste  Matellus 

WaltOT  C  Lanahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
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Ctiangee  in  Officials  Auttwrized  To 
Issue  Export  Visas  for  Certain  Cotton, 
Wool  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  in 
Mexico 

November  19, 1984. 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  February  26, 1979, 
as  amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Mexico,  the  Government  of  Mexico  has 
notified  the  United  States  Government 
that  eight  additional  officials  are 
authorized  to  issue  export  visas  for  the 
textile  and  apparel  products  subject  to 
the  terms  of  the  the  bilateral  agreement. 
The  purpose  of  this  notice  is  to  advise 
the  public  of  this  change.  The  following 
is  a  complete  list  of  o^icials  of  the 
Government  of  Mexico  who  are 
currently  authorized  to  issue  export 
visas: 

Tomas  Rodriquez  Weber 
Julia  Medina  Medina 
Ruben  Resendiz  Perez 
Cecilio  Gutierrez  Chavez 
Azael  Noe  Cisneros  Lara 
Miguel  Angel  Rivera  ViHasenor 


Jose  Manuel  Martinez  Ayala 

Carlos  Perez  Iglesias 

Alirio  Jose  del  Angel  Liscano 

Jose  H.  Delgado  Gonzalez 

Hugo  H.  Villarrael  Pena 

Saturnine  Lopez  Hidalgo 

Gildardo  Valenzo  Miranda 

Hector  Hernandez  Hernandez 

Amalfo  Pulgarin  Soto 

Miguel  Franco  Gutierrez 

Hector  Palacios  Gavira 

Domingo  Yorio  Saqui 

Carlos  F.  Ostos  O. 

Hose  M.  Mamifo  Rejon 

Jorge  Jure  Cejin 

Hermenegildo  Cervantes  Martinez 

Francisco  Lastra  Bastar 

Adan  Ravelero  Vazquez 

Gerardo  Solis  Laredo 

Ernesto  B.  Ascencio  Esparza 

Jose  Luis  Ferretis  Martinez 

Rogelio  Lopez  Ludo 

Jorge  Luis  Robles  Contreras 

Alma  Rosa  Curiel  Montiel 

Arguimiro  Reyes  Genis 

Delfino  Gonzalez  Munoz 

Serafin  Martinez  Cruz 

Javier  Inzunza  Angulo 

Bolirar  Hernandez  Garza 

Maria  Margarita  Aparicio  Hernandez 

Hedilberto  Cobos  Rodriguez 

Jose  Serralta  Hernandez 

Enrique  Cisneros  Tevera 

Marco  A.  Abente  Aramburo 

Ana  Amelia  Cortazar  Navarrete 

Jose  Ramon  Buenrostro  Mendoza 

Roberto  Pareyon  Torreblanca 

Miguel  Velazco  Bustamante 

Rogelio  Sada  Madero 

Laura  Ramirez  Dominguez 

Effective  Date:  December  1, 1984. 
Walter  C  Lanahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

November  13, 1984. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Advance  Air- 
Vehicle  Surveillance  and  Warning 
Technologies  will  meet  at  the  Pentagon 
on  December  12  (9:00  a.m.-4:30  p.m.]  and 
December  13  (9:00  a.m.-4:30  pjn.)  1964  to 
review  surveillance  technologies  and 
system  concepts  for  application  to  air- 
vehicle  detection  systems. 

This  meeting  will  involve  classified 
defense  matters  listed  in  Section  552b(c) 
of  Title  5,  United  States  Code, 
specifically  subparagraph  (1]  thereof, 


and  accordingly  will  be  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202]  607-4648. 
Norita  C.  Koritlco, 
Air  Force  Federal  Register  Liaison  Officer. 
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DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Indian 
Education;  Meeting 

AGENCY:  National  Advisory  Council  on 
Indian  Education. 

action:  Notice  of  Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  full  Council. 
Notice  of  this  meeting  is  required  under 
section  10(a](2]  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

dates:  December  12-13, 1984,  9:00  A.M. 
until  conclusion  of  business  each  day. 
ADDRESS:  Seattle-Sheraton  Hotel,  Sixth 
&  Pike,  P.O.  Box  2906.  Seattle, 
Washington  98111,  206/621-9000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lincoln  C.  White,  Executive  Director, 
National  Advisory  Council  on  Indian 
Education,  Pennsylvania  Building,  Suite 
326,  425  13th  Street,  N.W.,  Washington. 
D.C.  20004  (202)/376-^882). 
SUPPLEMENT ARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  section 
442  of  the  Indian  Education  Act  (20 
U.S.C.  1221g].  The  Council  is  established 
to  assist  the  Secretary  in  carrying  out 
responsibilities  under  section  441  (a]  of 
the  Indian  Education  Act  (Title  IV  of 
Pub.  L  92-318),  through  advising 
Congress,  the  Secretary  of  Education, 
the  Under  Secretary  of  Education  and 
the  Assistant  Secretary  of  Elementary 
and  Secondary  Education  with  regard  to 
programs  benefiting  Indian  children  and 
adults. 

The  meeting  will  be  open  to  the 
public.  The  proposed  agenda  includes: 
(i)  Election  of  Officers 
(2)  Chairman's  Report  . 

(3]  Executive  Director's  Report 
(4)  Action  on  previous  minutes 
(5]  Committee  discussions  and  reports 
{6J  Review  of  NAClE's  FY'  85  budget 

(7)  Plans  for  future  NACIE  activities 

(8)  Regular  Council  business 

(9)  Public  Testimony 

(10]  On-site  visits  to  Seattle  area 
(December  13, 1984] 
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Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  for 
public  inspection  at  the  office  of  the 
National  Advisory  Council  on  Indian 
Education  located  at  425 13th  Street, 
N.W.,  Suite  326.  Washington,  D.C.  20004, 
from  the  hours  of  8:00  a.m.  to  4:30  p.m. 

Dated:  November  15. 1984.  Signed  at 
Washington.  D.C. 
Lincoln  C  White, 

Executive  Director,  National  Advisory 
Council  on  Indian  Education. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Dodcet  No.  ER77-485-000] 

Carolina  Power  &  Light  Co^ 
Compliance  Filing 

November  16. 1984. 

Take  notice  that  on  November  2. 1984. 
Carolina  Power  and  Light  Company 
(CP&L)  submitted  for  filing  its 
compliance  report  pursuant  to  the 
Commission's  Order  issued  July  20, 1984. 

CP&L  states  that  the  last  of  its  sales- 
for-resale  customers  to  pay  the 
surcharge  amounts  did  so  on  October  19. 
1984.  Therefore,  in  accordance  with  the 
Commission's  July  20  Order,  this  report 
details  the  principal  and  interest  owed 
by  each  customer,  the  total  amount  paid 
CP&L  and  the  payment  date. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  on  or 
before  November  28, 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  M-SOeao  FUad  11-n-M:  8:45  an| 
HLUMQ  CODE  SriT-OI-M 


[Docket  No.  ER81-S04-007] 

Deimarva  Power  &  Light  Co^ 
Compliance  Report 

November  16, 1984. 

Take  notice  that  on  November  5, 1984, 
Deimarva  Power  and  Light  Company 
(Deimarva]  submitted  for  filing  its 
compliance  report  pursuant  to  the 
Commission's  letter  order,  dated 
February  2, 1983. 


Deimarva  states  that  the  compliance 
report  contains  cost  of  service  study  and 
compliance  rates  are  applicable  to  the 
Municipalities  of  Milford,  New  Castle, 
Newark,  Middletown,  Clayton  and 
Smyrna  pursuant  to  the  terms  of  the 
Stipulation  between  Deimarva  Power 
and  Light  Company  and  these 
Municipalities. 

The  Stipulation  provided  in  part  that 
the  final  compliance  rates  for  these  six 
ejected  Customers  were  to  be 
established  after  final  decisions  were 
rendered  in  Docket  Nos.  ER78-414  and 
ER80-363.  The  Commission  Orders  in 
these  two  Dockets  have  been  appealed 
on  certain  issues  and  are,  thus,  not  as 
yet  "final".  However,  the  issues  on 
appeal  are  not  at  issue  in  Docket  No. 
ER81-504  and  would  not  have  any 
impact  on  the  compliance  rates  in  this 
Docket.  Therefore,  the  Company  has 
decided  to  proceed  towards  the 
completion  of  this  Docket  by  filing  the 
requisite  compliance  cost  of  service 
study  and  compliance  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426,  on  or 
before  November  28, 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available    ' 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  M-30e21  Fllad  11-21-04:  B:4S  am] 
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[Dodcet  No.  ESSS-5-000] 

El  Paso  Electric  Co.;  Amended 
Application 

November  16, 1984. 

Take  notice  that  on  November  9, 1984, 
El  Paso  Electric  Company  ("Applicant"), 
filed  an  amended  application  with  the 
Commission  pursuant  to  Section  204  of 
the  Federal  Power  Act  seeking  authority 
to  increase  from  $75  million  to  $150 
million  principal  amount  of  pollution 
control  revenue  bonds  proposed  to  be 
issued  to  finance  the  costs  of  acquisition 
and  construction  of  pollution  control 
facilities  at  or  related  to  the  Palo  Verde 
Nuclear  Generating  Station. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  26, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426,  petitions  or  protests  in 
accordance  with  the  requirements  of  the 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Persons 
wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  motions  to 
intervene  in  accordance  with  the 
Commission's  rules.  The  application  is 
on  file  with  the  Commission  and 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

jFR  Doc  M-30B22  Filed  11-21-M:  8.-45  am) 

BtuMQ  COK  srir-oi-ii 


[Doclcet  No.  ERS5-1 11-000] 
Rorida  Power  Corp.;  FQIng 

November  16, 1984. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  November  9. 1984. 
Florida  Power  Corporation  (Florida 
Power]  tendered  for  filing  Service 
Schedule  X  providing  for  extended 
economy  interchange  service  between 
Florida  Power  and  the  City  of  Lakeland. 
Florida  Power  states  that  Service 
Schedule  X  is  submitted  for  inclusion  as 
a  supplement  to  the  existing  contract  for 
interchange  service  between  Florida 
Power  and  the  City  of  Lakeland 
designated  as  Florida  Power's  Rate 
Schedule  FERC  No.  92. 

Florida  Power  requests  that  Service 
Schedule  X  be  permitted  to  become 
effective  November  7, 1984.  and 
therefore  requests  waiver  of  the  sixty 
day  notice  requirement. 

Copies  of  this  filing  have  been  served 
upon  the  City  of  Lakeland  and  the 
Florida  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30, 1984.  Protests  v«ll  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  ConmuBsion  and  are  available 
for  pabiic  impection. 

SecreUuy. 
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FkKfda  Powar  Corpu;  FHng 

Nownber  M.  ISM. 

The  filing  Company  mbmits  the 
following: 

Take  notice  that  on  November  9. 1964. 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  Servica 
Schedule  X  providing  for  extended 
economy  interchange  service  between 
Florida  Power  and  the  City  of 
Gainesville.  Florida  Power  atates  that 
Service  Schedule  X  is  submitted  for 
inclusion  as  a  suppleiBeBt  to  the  existing 
contract  for  interchange  service 
between  Florida  Power  aad  the  City  of 
Gainesviiie  designated  as  Florida 
Power's  Rate  Schedule  FERC  No.  8& 

Florida  Power  requests  that  Service 
Schedule  X  be  permitted  to  become 
effective  November  7, 1^84,  and 
therefore  requests  waiver  of  the  sixty 
day  notice  requirement. 

Copies  of  this  filing  have  been  served 
upon  the  City  of  Gainesville  and  the 
Florida  Pubhc  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  sttould  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Refolatory  Commission.  «2S 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  %vitfa  Rales  211 
and  214  of  the  Commissioa's  Rules  of 
Practice  aad  Procedure  (la  CFR  365.21  L 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  thie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  proteslants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

KftUUStll  r.  ™I1UID. 

Sccntory. 
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[Oodnt  No.  ERM-lor-OSei 
Idaho  Powar  Co,  Fling 

Noveater  10.  ISM 

The  filing  Conpany  submits  the 
following: 

Take  notice  that  on  November  7. 1984. 
Idaho  Power  Company  (Idaho)  tendered 


for  fifing  a  Service  Agreement  between 
Idaho  and  Western  Area  Power 
Association,  covering  the  sale  of 
nonfirra  energy  under  Idaho's  1st 
Revised  FERC  Electric  TarUt  Volume 
No.  1. 

Idaho  requests  an  efTective  date  of 
September  1. 1984,  and  therefore 
requests  waiver  of  the  Commission's 
notice  pequirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  juotest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washingtoa 
D.C.  2042B,  in  accordance  with  Rales  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385^1. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30. 1984.  Protests  wiS  be  cocsidefed  by 
the  CommissioB  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Pluosb. 
Secretary. 
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[Docket  No.  ERSS-IOS-OOO] 
Idaho  Powar  Co.;  Filing 

November  16. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  7,  1984. 
Idaho  Power  Company  tendered  for 
filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's  Order 
of  October  7, 1978.  a  summary  of  sales 
made  under  the  Company's  Ist  Revised 
FERC  Electric  Tanff,  Volume  1 
(Supersedes  OrigioaJ  Volume  No.  1) 
during  September.  1984.  aloog  with  cost 
justification  ior  the  rate  charged.  This 
filing  includes  the  following 
supplements: 

Utah  Power  ft  Light  Company — 

Supplement  24 
Sierra  Pacific  Power  Company — 

Supplement  31 
Portland  General  Electric  Company — 

Supplement  28 
Southern  California  Edison  Company — 

SoK>leraent  22 
San  Diego  Gas  A  Electric  Company — 

Si^tplement  IS 
Washington  Water  Power  Company — 

Supplement  23 
Los  Angeles  Water  ft  Power  Company — 

Su|)|)Jeaieat  19 
City  of  Burbank — Supplement  18 


City  of  Gleadale— Sopplement  18 
City  of  Pasadena — Supplement  18 
Pacific  Gas  and  Electric  Company — 

Supplement  3 
Western  Area  Power  Adroinifitration — 

Si4>plement  1 

Idaho  requests  an  effective  date  of 
September  1, 1984,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Prooedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  bat  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunisaion  and  are  available 
for  public  inspection. 
Keaaeth  F.  Plumb. 
Secretary. 

(FR  Doc.  M-aosainM  ll-a-M  1*6  aal 


[Docket  No.  EI*«S-1  U>-«eO| 

lowa-llllnols  Gas  and  Electric  Co^ 
Filing 

Noveii»t)er  W,  19M. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  8. 1984, 
lowa-Ubnois  Gas  and  Electric  Company 
(lowa-Tlhnois)  tendered  for  filing  a  First 
Amendment  (dated  October  1, 1984)  to 
Louisiana  Transmission  Operating 
Agreement  of  May  27, 1983,  between 
Iowa-Illinois,  Iowa  Power  and  Light 
Company  (Iowa  Power).  Iowa  Public 
Service  Company  (Public  Service). 
Central  Iowa  Power  Cooperative 
(Central  Iowa),  Interstate  Power 
Company  (Interstate),  City  of  Tipton. 
Iowa  (Tipton),  City  of  Harlan.  Iowa 
(Harlan),  and  City  of  Waverly,  Iowa 
(Waverly).  propped  to  be  effective  on 
acceptance  for  filing:  and  assignments 
for  Capacity  Schedule  (dated  October  1, 
1984)  between  iowa-Illinois,  Iowa 
Power,  Public  Service,  Central  Iowa, 
Interstate.  Tipton.  Harlan.  Waverly.  and 
City  of  Eldridge.  Iowa  (Eldridge) 
pursuant  to  Article  IV  of  the  Louisa 
Transmission  Operation  Agreement 
proposed  to  the  effective  October  13. 
1983. 
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Iowa-Illinois  states  the  First 
Amendment  clarifies  that  (a)  to  the 
extent  ownership  in  Louisa 
Transmission  differs  from  ownership  in 
Louisa  Generating  Station,  certain  costs 
and  responsibilities  will  be  shared  by 
the  owners  of  Louisa  Transmission  and 
not  Louisa  Generating  Station;  and  (b) 
generator  transformer  rewinding  will  be 
considered  maintenance  and  not 
replacement. 

Iowa  Illinois  further  states  that  the 
Assignments  for  Capacity  Schedule  is 
made  pursuant  to  Article  IV  of  the 
Louisa  Transmission  Operating 
Agreement  and  permits  Eldridge  to 
utilize  the  line  segment  of  Louisa 
Transmission  from  Substation  93  to 
Substation  92  as  a  scheduling  path  for 
Eldridges  generation  from  Louisa 
Generating  Station.  The  Assignments  for 
Capacity  Schedule  is  in  the  form  of 
Exhibit  II  to  the  Louisa  Transmission 
Operating  Agreement. 

Iowa-Illinois  states  that  no  new 
facilities  are  required  to  effectuate  these 
Rate  Schedule  Supplements. 

Iowa-Illinois  requests  waiver  of  the 
notice  requirements  so  as  to  permit  an 
effective  date  for  Assignments  for 
Capacity  Schedule  of  October  13, 1983. 
The  other  jurisdictional  parties  concur  in 
this  request  in  their  respective 
Certificates  of  Concurrence  included  in 
the  filing.  The  proposed  effective  date 
reflects  the  in-service  date  of  Louisa 
Generating  Station  and  is  also  the 
effective  date  of  the  Louisa 
Transmission  Operating  Agreement. 

Iowa-Illinois  states  a  copy  of  the  filing 
has  been  mailed  to  each  of  the 
respective  parties,  the  Iowa  State 
Coitimerce  Commission,  the  Illinois 
Commerce  Commission,  the  Minnesota 
Public  Utilities  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (1,8  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  tire  available 
for  public  inspection. 
Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc.  M-aOtB  FOad  ll-n-M  MS  ■■) 

BujjNa  COOC  trir-si-M 

[Docket  No.  ER85-89-000] 
Maine  PubHc  Service  Co.;  Filing 

November  16, 1S84. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  29, 1984, 
Maine  Public  Service  Company  (Maine) 
tendered  for  filing  a  Notice  of 
Termination  of  Rate  Schedule  FPC  No.  4 
and  Rate  Schedule  FPC  No.  9.  Maine 
requests  an  effective  date  of  October  31, 
1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  M-SOUa  PiM  11-Z1-M:  fttS  am| 
SIUJNQ  COOC  STir-ei-M 

[Docket  No.  ER8S-109-000] 

Niagara  Mohawk  Power  Coip.,  Filing 

November  18, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  7, 1984, 
Niagara  Mohawk  Power  Corporation 
(Niagara)  Tendered  for  filing  proposed 
rate  schedules  to  increase  charges  for 
delivery  of  power  and  energy  to 
industrial  customers  receiving 
Replacement  and/or  Expansion  Power, 
such  power  and  energy  being  purchased 
by  Niagara  from  the  Power  Authority  of 
the  State  of  New  York  (Power 
Authority).  The  source  of  generation  is 
the  Niagara  Project,  which  is  owned  and 
operated  by  the  Power  Authority. 

Niagara  presently  has  on  file  an 
agreement  with  PASNY  dated 


February  10, 1961,  for  among  other 
services,  supplying  and  transmitting 
power  and  energy  from  PASNY's 
Niagara  project  over  Niagara's 
transmission  facilities  to  PASNY's 
municipal  and  cooperative  customers 
and  certain  industrial  customers  of 
Niagara. 

The  proposed  rate  schedules  revise 
the  charges  for  the  delivery  of  power 
and  energy  and  affect  only  those 
industrial  customers  receiving 
Replacement  and/or  Expansion  Power. 
An  effective  date  of  January  5, 1965  is 
proposed. 

Copies  of  the  filing  were  served  upon 
the  parties  Usted  in  the  service  Ust. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  30, 1984. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  filing  and  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kemieth  F.  Pluml>, 
Secretary. 

|FR  Doc  MSOKS  Filed  11-21 -M:  8:45  ami 
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[  Docket  No.  CP8S-000] 

Souttwm  Natural  Gaa  Co.;  Requeat 
Under  Blanket  Authorization 

November  16, 1984. 

Take  notice  that  on  October  25, 1964, 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563,  Birmingham. 
Alabama  35202,  filed  in  Docket  No. 
CP85-59-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
sales  tap  which  will  be  used  for  delivery 
of  natural  gas  to  Mississippi  Valley  Gas 
Company  (MVG),  an  existing  customer, 
for  resale  under  the  certificate  issued  in 
Docket  No.  CP82-406-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Southern  proposes  to  construct  and 
operate  a  sales  tap  having  an  estimated 
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cost  of  $1,500,  which  cost  is  to  be  home 
by  MVG.  Southern  states  that  the 
proposed  sales  tap  would  be  designated 
as  Southern's  Tap  No.  7257  and  would 
be  located  at  Mile  Post  2.853  on 
Southern's  Onward-Vicksburg  second 
loop  line  in  Sharkey  County,  Mississippi. 
Southern  further  states  that  the 
construction  of  the  proposed  sales  tap 
would  enable  MVG  to  sell  gas  to  certain 
residential  customers  who  currently  are 
not  being  supplied  with  natural  gas. 

Southern  asserts  that  deliveries 
through  the  proposed  facilities  would  be 
from  Southern's  general  system  supply. 
Southern  further  asserts  that  it  is 
currently  authorized  to  sell  and  deliver 
to  MVG  an  aggregate  contract  demand 
of  97,064  Mcf  of  gas  per  day.  Southern 
indicates  that  the  maximum  quantity  of 
natural  gas  MVG  is  entitled  to  take  at 
Tap  No.  7257  is  2,275  Mcf  per  year. 
Souther  concludes  that  the  total  volumes 
to  be  delivered  through  the  subject  sales 
tap  are  de  minimis  and  would  not  result 
in  MVG's  receiving  volumes  greater 
than  its  certificated  entitlements. 

Southern  states  that  as  permitted  by 
its  FERC  Gas  Tariff,  deliveries  at  the 
proposed  tap  would  be  consolidated  for 
billing  purposes  with  deliveries  at 
Southern's  Deer  Creek  Natural  Gas 
District  delivery  point.  Southern  further 
states  ths  gas  would  be  sold  at  the 
commodity  charge  specified  in  its  Rate 
Schedule  OCD-1.  which  charge  is 
currently  $3.47322  per  Mcf. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Kennedi  F.  Plumb, 

Secretary. 

ira  Dot  M-«)B30  riM  11-21-M:  8:45  un| 
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(Docktt  Na  OF  81-7-000] 

Application  of  Occidental  Qeottiermal. 
Inc.  and  Santa  Fa  International 
Corporation  for  Determination  That  a 
Change  in  Ownership  Will  Not  Result 
in  Revocation  of  Qualifying  Status  and 
Request  for  Expedited  Determination 

(November  20. 1984] 

On  November  16, 1984.  Occidental 
Geothermal.  Inc.  5000  Stockdale 
Highway,  Bakersfield,  California  and 
Santa  Fe  International  Corporation.  1000 
South  Fremont  Avenue.  Alhambra. 
California  91802.  filed  with  the  Federal 
Energy  Regulatory  Commission 
("Commission")  an  Application  of 
Occidental  Geothermal.  Inc.  and  Santa 
Fe  International  Corporation  for 
Determination  that  a  Change  in 
Ownership  will  not  Result  in  Revocation 
of  Qualifying  Status  and  Request  for 
Expedited  Determination  pursuant  to 
S  292.207(d)(2)  of  the  Commission's  rules 
asking  that  the  Commission  determine 
that  sale  of  all  capital  stock  of 
Occidental  Geothermal.  Inc..  to  Santa  Fe 
International  Corporation  will  not  result 
in  revocation  of  the  qualifying  facility 
status  of  the  facility  under 
§  292.207(d)(1)  of  the  Commission's 
rules.  The  facility  is  located  in  Lake 
County,  California  and  has  a  power 
production  capacity  of  80  megawatts 
and  generates  electric  power  solely 
through  utilization  of  geothermal  steam. 

Occidental  Geothermal,  Inc.  is  an 
indirect,  wholly-owned  subsidiary  of 
Occidental  Petroleum  Corporation. 
Santa  Fe  International  Corporation  is  an 
indirect,  wholly-owned  subsidiary  of 
Kuwait  Petroleum  Corporation,  which  is 
owned  in  turn  by  the  government  of 
Kuwait. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426.  in  accordance  with  {  385.209  and 
§  385.214  of  this  chapter.  All  such 
petitions  or  protests  must  be  filed  within 
15  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  84-30041  Filed  1I-»-«4;  •:4S  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(SAB-FRL  2723-2] 

Science  Advisory  Board 
Environmental  Effects,  Transport  and 
Fate  Committee;  Open  Meeting 

Under  Pub.  L  92-463.  notice  is  hereby 
given  that  a  one-day  meeting  of  the 
Environmental  Effects.  Transport  and 
Fate  Committee  of  the  Science  Advisory^ 
Board  will  be  held  on  December  11. 
1984.  at  Marie  Antoinette  Hotel,  827  Rue 
Toulouse.  New  Orleans,  Louisiana 
70112,  in  Conference  Room  "Directoire". 
The  meeting  will  start  at  8:00  a.m.  and 
adjourn  at  approximately  4:00  p.m. 

The  principal  purposes  of  the  meeting 
will  be:  (1)  Finalization  the  Committee's 
study  on  the  incineration  of  liquid 
hazardous  chemicals  at  sea  and  on  land; 
(2)  status  reports  from  the  Water 
Quality  Criteria  Subcommittee  and  the 
Dioxin  Subcommittee  will  be  discussed 
briefly. 

Draft  copies  of  the  Incineration  Report 
will  be  available  to  the  public  at  this 
meeting  but  not  prior  to  the  meeting.  If 
you  wish  to  have  a  copy  of  the  report 
mailed  to  you  after  the  meeting  date, 
please  contact  Dr.  Douglas  B.  Seba. 
Executive  Secretary.  Environmental 
Effects.  Transport  and  Fate  Committee, 
at  (202)  382-2552  or  by  mail  to:  Science 
Advisory  Board  (a-lOlF),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington.  D.C.  20460. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  to  attend  should  contact  Dr. 
Douglas  B.  Seba.  Those  wishing  to 
obtain  information  or  submit  comments 
to  the  Committee  should  contact  Dr. 
Terry  F.  Yosie,  Director,  Science 
Advisory  Board  (202)  382-4126  or  Dr. 
Douglas  Seba,  by  close  of  business 
December  4, 1984. 

Dated:  Novemberl4, 1984. 
Terry  F.  Yosie, 

Director.  Science  Advisory  Board. 

|FR  Doc.  84-30714  Rled  11-21-84.  8:4$  am) 
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(FRL272»-1] 

AvailabUity  of  State  Adopted  Water 
Quality  Standards  and  Criteria 

aqency:  Environmental  Protection 

Agency. 

action:  Notice  of  Availability. 

summary:  This  notice  announces  the 
availability  of  numerous  documents 
dealing  with  state  adopted  water  quality 
standards  and  water  quality  criteria 
available  to  the  public.  Copies  of  these 
documents  may  be  obtained  by  written 
requests  to  the  name  and  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT 
)ewell  Grubbs.  Standards  Branch  (WH- 
585),  Environmental  Protection  Agency. 
401  M  Street.  SW..  Washington.  D.C 
20460. 

SUPPLEMENTARY  INFORMATION:  Each  of 
the  available  documents  is  listed  below 
with  a  brief  description. 

1.  Water  Quality  Standards 
Regulation,  48  FR  51400.  Nov.  8, 1983. 

This  regulation  revises  and 
consolidates  in  a  new  Part  131  the 
regulations  codified  in  40  CFR  Parts  120 
and  35  (1983)  that  govern  the 
development,  review,  revision  and 
approval  of  Water  Quality  Standards 
under  Section  303  of  the  Clean  Water 
Act  (the  Act). 

2.  Water  Quality  Standards 
Handbook,  December,  1983. 

The  handbook  consists  of  the 
guidance  prepared  by  EPA  to  assist 
states  in  implementing  the  revised 
Water  Quality  Standards  Regulation  (48 
FR  51400.  November  8. 1983).  The 
handbook  provides  a  general 
description  of  the  overall  standards 
setting  process,  information  on  general 
program  administrative  policies  and 
procedures,  and  a  description  of 
analyses  which  may  be  used  in 
determining  appropriate  uses  and 
yiteria. 

/  3.  Water  Quality  Standards  Program 
Fact  Sheet.  November  1983. 
\    This  is  one  page  document  outlining 
/briefly  the  water  quality  standards 
/  regulation. 

/        4.  Questions  and  Answers  on:  Water 
Quality  Standards.  December,  1983. 

This  document  consists  of  non- 
technical general  information  on  the 
water  quality  standards  program,  most 
useful  for  people  just  trying  to  get  a 
basic  understanding  of  the  program. 

5.  State  Water  Quality  Standards  for 
Toxics,  October  1984. 

This  is  a  summary  of  information  on 
current  state-adopted  and  EPA 
approved  standards  for  toxic  pollutants 
plus  an  indication  of  projected  state 


plans  involving  the  inclusion  of  criteria 
for  toxic  pollutants  in  state  standards. 

6.  Summary  of  Water  Quality 
Standards  Promulgation  Actions. 

This  document  consists  of  the  date, 
type  of  action  and  Federal  Register 
reference  number  of  the  state  water 
quality  standards  that  have  been 
promulgated  by  EPA. 

7.  Technical  Support  Manual: 
Waterbody  Surveys  and  Assessments 
For  Conducting  Use  Attainability 
Analyses:  Volume  I.  November  1983. 

This  manual  provides  additional 
guidance  and  detail  on  conducting  use 
attainability  analyses  and  supplements 
Chapter  3  of  the  Water  Quality 
Standards  Handbook.  (EPA.  December 
1983).  ,  I 

8.  Technical  Support  Manual: 
Waterbody  Surveys  and  Assessments 
For  Conducting  Use  Attainability 
Analyses:  Volume  II:  Estuarine  Systems. 
November  1983. 

This  manual  deals  with  the  unique 
characteristics  of  estuarine  systems  and 
supplements  the  Technical  Support 
Manual:  Water  Body  Surveys  and 
Assessments  for  Conducting  Use 
Attainability  Analyses  (EPA,  November 
1983) 

9.  Technical  Support  Manual: 
Waterbody  Surveys  and  Assessments 
For  Conducting  Use  Attainability 
Analyses:  Volume  III:  Lake  Systems. 
November  1984. 

This  manual  discusses  the  unique 
characteristics  of  lake  systems  and 
supplements  the  Technical  Support 
Manual:  Water  Body  Surveys  and 
Assessments  For  Conducting  Use 
Attainability  Analyses:  Volume  L  (EPA, 
November  1983) 

10.  Water  Quality  Standards  Criteria 
Summaries,  A  Compilation  of  State/ 
Federal  Criteria.  December  1980. 

These  summaries  contain  the  state- 
adopted  and  EPA  approved  criteria  for 
27  different  water  quality  parameters. 
These  documents  were  most  recently 
published  in  1980.  An  updated  summary 
of  changes  occurring  since  1980  is  also 
available.  Summaries  are  available  for 

Acidity-Alkalinity  (pH),  Antidegradation. 
Arsenic,  Bacteria,  Cadmium,  Chromium, 
Copper,  Cyanide,  Definitions  Designated 
Uses,  Dissolved  Oxygen,  Dissolved  Solids, 
General  Provisions/Freedoms,  General  Toxic 
Substances,  Intermittent  Streams,  Iron,  Lead, 
Mercury,  Mixing  Zones,  Nitrogen-Ammonia/ 
Nitrate/Nitrite,  Organics,  Other  Elements, 
Pesticides,  Phosphorus,  Temperature. 
Turbidity,  and  Zinc. 

11.  A  Listing  of  the  Dates  of  State 
Adoption  and  EPA  Approval  of  State 
Water  Quality  Standards  from  1977 
Through  1983. 

This  document  is  a  listing  of  the  dates 
in  which  the  states  adopted  their  Water 


Quality  Standards  and  the  date  of  EPA's 
subsequent  approval  of  these  standards. 

12.  Water  Quahty  Criteria  Documents. 
FR  45  79318,  November  28,  1980. 

This  is  the  Federal  Register  which 
summarizes  the  criteria  developed  for 
the  65  toxic  pollutants  or  pollutant 
categories  which  were  published 
pursuant  to  section  304(a)(1)  of  the 
Clean  Water  Act  Also  an  errata  (June  9, 
1981)  is  included.  However,  the  65 
individual  documents  may  be  purchased 
from  the  National  Technical  Information 
Service  (NTIS),  5285  Port  Royal  Road. 
Springfield,  Virginia  22161,  (703-487- 
4650). 

13.  Ambient  Water  Quahty  Criteria 
Documents,  49  FR  4531  February  7. 1984. 

This  is  a  series  of  nine  draft 
documents  containing  proposed  ambient 
water  quality  criteria  for  the  protection 
of  aquatic  life  and  its  uses.  They 
address  ammonia,  arsenic,  cadmium, 
chlorine,  chromium,  copper,  cyanide, 
lead  and  merciuy.  Also  included  in  this 
group  is  a  summary  of  revisions  to  the 
document  entitled  "Guidelines  for 
Deriving  Nimierical  National  Water 
Quality  Criteria  for  the  Protection  of 
Aquatic  Life  and  its  Uses".  The  final 
criteria  recommendations  will  be 
provided  instead  of  draft  proposals 
immediately  when  such  final  criteria  are 
published. 

14.  Recalculation  of  State  Toxic 
Criteria,  November,  1983. 

In  an  effort  to  assist  the  States  in 
developing  site-specific  ambient  water 
quality  criteria.  EPA  has  published  a 
series  of  protocols  as  guidance 
documents.  This  is  one  of  those 
protocols.  The  Recalculation  Procedure 
modifies  the  National  Water  Quality 
Criteria  to  reflect  local  resident  species 
compositions. 

15.  Water  Quality  Health  Effects 
Criteria  For  Marine  and  Fresh 
Recreational  Waters. 

This  document  provides  guidance  on 
ambient  indicator  bacterial  densities 
which  provide  various  levels  of 
protection  from  risks  of  gastro-intestinal 
disease  from  swimming  in  sewage 
polluted  waters.  49  FR  21987.  May  24, 
1984. 

Each  of  the  above  documents  may  be 
obtained  separately  or  as  a  group.  If 
requesting  individual  documents,  please 
specify  exactly  which  document{8)  you 
are  requesting.  Since  all  of  the 
documents  are  not  stored  in 
Washington.  D.C,  there  may  be  a  4  to  6 
week  delay  in  filling  some  requests. 
Multiple  copies  for  groups  are  available 
for  most  of  the  documents.  Also  some  of 
these  documents  are  periodically 
updated;  if  updated  material  is  available 
at  the  time  of  request,  we  will  send  it. 


i- 
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Dated:  November  14. 1984. 
lack  E.  Ravan, 
Assistant  Administrator  for  Water. 

|FR  Due  M-aorar  nkd  11-a-M:  8:45  an) 


[ER-Fm.-2724-2] 

EnvlronnMntai  ImfMct  StatenMnts; 
Notic*  of  AvailaMNty 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
filed  November  13. 1984  through 
November  16. 1984  Pursuant  to  40  CFR 
1506.9: 

EIS  No.  840519.  DSuppl,  HUD  HI,  Kaka' 
ako  Community  Dievelopment  Plan, 
Makai  Area,  Mortgate  Insurance, 
Grants  and  Rental  Housing  subsidies, 
City  and  County  of  Honolulu,  Due: 
January  7, 1985.  Contact:  Frank 
Johnson  (808)  546-3133. 
EIS  No.  840520.  Draft.  IBR.  ND,  Ehinn- 
Nokota  Methanol  Project,  Water 
Supply  Contract  Approval,  Lake 
Sakakawea,  Dunn  County,  Due: 
January  12. 1985,  Contact:  Eley 
Denson,  Jr.  (406)  657—6558. 
EIS  No.  840521,  Draft.  FAA,  CA.  John 
Wayne  Airport,  Airfield 
Improvements,  Orange  County,  Due: 
January  7, 1985,  Contact:  Daniel 
Frickle  (714)  834-5550. 
EIS  No.  840522.  Final.  BLM.  OR,  John 
Day  Resource  Area,  Resource 
Management  Plan,  Hemey  and  Grant 
Counties,  Due:  December  31, 1984, 
Contact:  Malcolm  Shrode  (503)  573- 
5241. 
EIS  No.  840523,  Draft,  AFS.  NC. 
Nantahale  and  Pisgah  National 
Forests  Land  and  Resource 
Management  Plan,  Due:  February  21. 
1985.  Contact:  John  Alcock  (404)  881- 
4177. 
EIS  No.  84D524,  Draft,  OSM,  TN, 
Tennessee  Federal  Program,  Surface 
Coal  Mining  Operations, 
Comprehensive  Impacts,  Permits,  Due: 
January  18, 1985  Contact:  Mark  Boater 
(202)  343-5854. 
EIS  No.  840525  Final.  SCS,  KS.  South 
Fork  Watershed  Flood  Control  Plan. 
Butler,  Chase,  and  Greenwood 
Counties.  Due:  December  24. 1984, 
Contact:  John  Tipple  (913)  823-4565. 
EIS  No.  840526,  Final.  FHA  Adopted 
from  SCS,  NC,  Moss  Neck  Watershed 
Protection  and  Flood  Prevention, 
Robeson  County,  Due:  December  24, 
1964,  Contact:  Peter  Smith  (202)  447- 
3853. 
EIS  No.  840527  Final,  FHW,  ML 
Edgewood  Boulevard  Improvements, 


Between  Logan  and  Cedar  Streets. 
Ingham  County,  Due:  December  24, 
1984,  Contact:  Thomas  Fort  (517)  377- 
1879. 

Amended  Notices 

EIS  No.  840447,  Draft,  SCS,  MD, 
Goldsboro  Watershed  Multipurpose 
Plan,  Caroline  County,  Due:  December 
3, 1984,  Published  FR:  10-5-84— 
Review  extended. 

EIS  No.  840484,  Draft,  AFS,  UT,  WY, 
Wasatch-Cache  National  Forest  Land 
and  Resource  Management  Plan.  Due: 
February  8, 1985,  Published  FR:  11-9- 
84 — Incorrect  Due  Date. 

EIS  No.  840494,  Final  NPS,  FL, 
Loxahatchee  River  Wild  and  Scenic 
River  Study,  Designation,  Beach  and 
Martin  Counties,  Due:  December  24, 
1984,  Published  FR  11-9-84— Review 
period  reestablished. 

EIS  No.  840463,  Draft,  FWS,  CT.  RI,  VT, 
NH,  MA.  ME,  New  England  Rivers 
Atlantic  Salmon,  Restoration,  Due: 
January  31, 1985,  Published  FR:  10-19- 
84 — Review  extended. 

Dated:  Noveml>er  19, 1984.  . 

Allan  Hirach, 

Director,  Office  of  Federal  Activities. 

|FR  Doc.  M-307ei  FiM  11-21 -M:  ktS  ami 
MLUNQ  COOC  Wafr-OMI 


(ER-FRL-2724-3I 

Environmental  Impact  Statentents  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  5, 1984  through 
November  9, 1984  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2](c)  of  the  National 
Environmental  Policy  Act,  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  Federal  Register 
dated  October  19, 1984  (49  FR  41108). 

Draft  EISs 

ERP  No.  DR-BLM-I05114-WY.  Rating 
EC2,  Buffalo  Resource  Area.  Resource 
Management  Plan,  WY.  SUMMARY: 
EPA  is  concerned  that  the  revised  DEIS 
does  not  respond  adequately  to  our 
concerns.  EPA  believes  that  BLM  should 
further  assess  proposed  land 
management  practices  and  impacts  on 
water  quality,  and  that  the  alternatives 
presentation  should  be  developed  more 
completely. 


ERP  No.  D-CDB-C89022-NY,  Rating 
LO,  Norstar  Plaza  Development,  UDAG, 
NY.  SUMMARY:  EPA  belives  the  overall 
project  will  not  result  in  significant 
adverse  impacts  to  the  environment. 
Additional  information  was  requested 
concerning  air  emissions  from 
mechanical  devices  in  order  to  ascertain 
the  need  for  a  PSD  permit,  and 
floodplain  protection  measures  and 
sources  of  cooling  water. 

ERP  No.  D-USN-K40148-CA,  Rating 
LO,  Port  Chicago  Highway,  Main  Street 
and  Waterfront  Road,  Explosive  Safety 
Closure,  Naval  Weapons  Station,  CA. 
SUMMARY:  EPA  had  no  objections  to 
the  project  as  proposed. 

Final  EISs 

ERP  No.  F-AFS-J65096-UT,  Uinta 
Nat'l  Forest,  Land/Resource 
Management  Plan,  UT.  SUMMARY:  EPA 
expressed  no  objection  to  the  DEIS, 
supplemental  DEIS  and  Forest  Plan.  EPA 
indicated  its  interest  in  continuing  to 
work  with  the  Forest  Service  on  forest 
water  quality  management  issues. 

ERP  No.  F-AFS-J65120-CO,  White 
River  Nat'l  Forest,  Land/Resource 
Management  Plan,  CO.  SUMMARY: 
EPA  believes  the  Forest  Service's  Plan  is 
environmentally  acceptable  and 
implementable. 

ERP  No.  F-AFS-K65048-00,  Pacific 
Southwest  Region,  Management 
Standards,  Guidelines  and  Planning 
Goals,  CA,  HI,  Guam  and  US  Territories. 
SUMMARY:  The  FEIS  adequately 
addressed  the  issues  EPA  had  raised  on 
the  project's  DEIS. 

ERP  No.  F-AFS-L01004-ID.  Sunbeam 
Mtn.  Gold/Silver  Mine  and  Milling 
Operation  Plan,  Challis  Nat'l  Forest.  ID. 
SUMMARY:  The  project  is  an  open  pit 
gold  mine  using  a  vat  leach  cyanidation 
process  to  extract  gold.  EPA  does  not 
support  the  Forest  Service  preferred 
alternative  which  involves  neutralizing 
the  residual  cyanide  in  the  spent  ore 
with  a  strong  oxidizing  agent,  probably 
chlorine,  instead  of  lining  the  tailing 
pond.  EPA's  major  concerns  involve 
disposing  of  the  chlorinated  wastewater, 
ground  water  impacts,  compliance  with 
NSPS  and  wetlands  mitigation. 

ERP  No.  F-BLM-G65037-NM,  Roswell 
Resource  Area,  Rangeland  Management 
Plan,  NM.  SUMMARY:  The  FEIS 
adequately  responds  to  our  comments 
on  the  DEIS  and  no  new  issues  of 
concern  have  been  identified  regarding 
the  proposed  action. 

ERP  No.  F-BLM-K65104-CA,  Coast/ 
Valley  Planning  Area,  Resource 
Management  Plan,  CA.  SUMMARY: 
EPA  asked  that  BLM  include  EPA. 
Region  9,  in  scoping  activities  for  the 
Coast/Valley  Resource  Area.  EPA 
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requested  that  it  be  advised  of  all  NEPA 
activities  for  oil  and  gas  leasing, 
minerals  leasing  and  grazing  activities 
that  may  impact  wetlands  or  riparian 
communities,  and  that  BLM  commit  to 
all  appropriate  mitigation  measures  in 
the  Record  of  Decision. 

ERP  No.  F-IBR-J05016-UT,  Diamond 
Fork  Power  System,  Central  Utah 
Project,  Expansion,  UT.  SUMMARY: 
The  FEIS  adequately  addressed  EPA 
concerns  on  the  DEIS.  Although  the 
preferred  Plan  in  the  FEIS  is  different 
from  that  in  the  DEIS,  no  significant 
difference  in  environmental  impacts  is 
noted. 

Amended  Notices.  The  following 
comments  were  prepared  during  the 
week  of  October  29, 1984  throu^ 
November  2, 1984  and  should  have 
appeared  in  the  Federal  Register  Notice 
published  on  November  16. 1984. 

Draft  EISs 

ERP  No.  D-BLM-K03012-00,  Rating 
EC2,  Celeron/All  American  and  Getty 
Pipeline  Construction,  NM,  CA,  TX,  AZ. 
SUMMARY:  EPA  requested  further 
information  regarding  the  environmental 
impacts  of  instream  pipeline 
construction,  the  treatment  of 
hydrostatic  test  water,  and  requested 
clarificaton  for  several  air  quality 
analyses.  EPA  supported  the 
commitment  to  various  mitigation 
measures,  including  a  requirement  for 
detailed  hydrogeologic  investigations. 

ERP  No.  D-COE-L3501O-AK,  Rating 
EC2.  Auke  Bay  Breakwater  and  Marina 
Developments.  Permits.  AK. 
SUMMARY:  EPA  requested  additional 
environmental  analyses  on  potential 
environmental  impacts  of  the  proposed 
breakwater  and  related  marina 
developments.  Because  the  marina 
developments  have  a  significant 
potential  to  produce  increased 
automobile  traffic  and  parking 
problems,  a  screening  level  analysis  of 
the  proposal's  impacts  on  ambient  air 
quality  should  be  included.  Alternatives 
to  dredging  and  filling  proposed  for  the 
Fisherman's  Bend  Marina  expansion 
were  not  evaluated.  An  alternatives 
analysis  is  required  by  40  CFR  230.10(a). 
The  FEIS  should  also  evaluate  possible 
means  of  mitigating  the  adverse  impacts 
of  the  proposed  filling  of  intertidal 
habitat  in  accordance  with  the  EPA 
Region  10,  Section  404  Mitigation  Policy. 

ERP  No.  D-SFW-K64008-HI,  Rating 
EC2,  Hawaiian  Islands  Nat'l  Wildlife 
Refuge  (HINWR)  Management  Plan,  HI. 
SUMMARY:  EPA  supports  the 
designation  of  the  HINWR,  but  has 
concerns  about  possible  water  quality, 
problems  if  appropriate  refuge 
boundaries  are  not  selected.  A  major 
concern  is  protection  of  coral  reef  water 


quality  and  EPA  suggested 
consideration  of  an  alternative  that 
would  establish  refuge  boundaries  at  the 
100  fathom  contour.  EPA  also 
recommended  coordination  with  the 
COE  on  the  need  for  Section  404 
permits. 

Final  EISs 

ERP  No.  F-COE-A11063-00,  New 
Army  Light  Infantry  Division,  Stationing 
of  Seventeenth  Active  Component.  AL. 
AK,  CA,  KY,  NY.  TN.  WA.  Guam. 
SUMMARY:  Issues  raised  by  EPA  were 
adequately  addressed  in  the  FEIS. 
except  for  a  request  for  more  details  on 
mitigating  wetland  impacts  and  how 
necessary  environmental  and  social 
service  facilities  will  be  provided. 

ERP  No.  F-COE-Al  1064-00,  New 
Army  Light  Infantry  Division,  Stationing 
of  Eighteenth  Active  Component,  AL, 
AK.  CA.  KY.  NY.  TN.  WA,  Guam. 
SUMMARY:  Same  as  F-COE-A11063-00 
above. 

Dated:  November  19, 1984. 
Allan  Hinch, 
Director,  Office  of  Federal  Activities. 

[FR  Doc.  M-307B2.  Filed  11-Zl-M:  S.'4S  am) 
BtLUNQCOOC  WaO-XMl 


FEDERAL  HOME  LOAN  BANK  BOARD 

(No.  84-656] 

Monthly  Survey  of  Rates  and  Terms  on 
Conventional  1 -Family  Nonfarm 
Mortgage  Loans 

Date:  November  19, 1984. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  new  information  collection 
request,  "Monthly  Survey  of  Rates  and 
Terms  on  Conventional  1-Family 
Nonfarm  Mortgage  Loans",  to  the  Office 
of  Management  and  Budget  for  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Comments:  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  submitted 
within  15  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  D.C. 
20503,  Attention:  Desk  Officer  for  the 
Federal  Home  Loan  Bank  Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 


Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Section.  Office  of  Secretariat.  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
NW..  Washington,  D.C.  20552,  Phone: 
202-377-6933. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Pickering,  Office  of  Policy  and 
Economic  Research.  Phone:  202-377- 
6770. 

By  the  Federal  Home  Loan  Bank  Board 
John  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  84-30700  Filed  11-21-M:  8:4S  am] 
MLUNG  COOC  (720-01-M 


American  Savings  and  Loan 
Association,  inc.;  Knoxville,  TN;  Notice 
of  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(I]  of  the  National  Housing 
Act,  12  U.S.C.  section  1729(c)(1)(B)  (i)(I) 
(1982),  the  Federal  Home  Loan  Bank 
Board  appointed  the  Federal  Savings 
and  Loan  Insurance  Corporation  as  sole 
receiver  for  American  Savings  and  Loan 
Association,  Inc.,  Knoxville.  Tennessee 
on  November  16. 1984. 

Dated:  November  16, 1984. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

|FR  Doc  S4-307m  Filad  11-Zl-M:  8:45  am) 
anXMO  COOE  tTlO-OI-M 

East  Tennessee  FedersI  Savings  and 
Loan  Association,  Inc.,  Knoxville,  TN; 
Notice  of  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  5(d) 
(6)  (A)  of  the  Home  Owners  Loan  Act, 
12  U.S.C.  section  1464(d)(6)(A)  (1982), 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  East  Tennessee  Federal  Savings  and 
Loan  Association,  Inc.  Knoxville. 
Tennessee,  on  November  16, 1984. 

Dated:  November  16, 1984. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

|FR  Doc  84-30704  Filed  11-»-84: 8:45  am| 

WLUNO  COOC  trao-oi-ti 


The  John  Sevier  Savings  and  Loan 
Association  of  Sevlervllle,  Inc.; 
Sevierville,  TN;  Notice  of  Appointment 
of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
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406(cKlHB)(iKI)  of  ti>«  National  Housing 
Act.  12  U.S.C  section  1729(cHl)(B)(i)(I) 
(1982).  the  Federal  Home  Loan  Bank 
Board  appointed  the  Federal  Savings 
and  Loan  Insurance  Corporation  as  sole 
receiver  for  The  ]ohn  Sevier  Savings  and 
Loan  Association  of  Sevierville,  Inc.. 
Sevierville,  Tennessee,  on  November  16, 
1984. 

Dated:  November  16. 19S4. 
)oiia  F.  GUoaai. 

Assistant  Secretary. 

IFK  Doc  tt-MTVa  FtM  11-a-M:  8:45  am) 


Knox  Federal  Savings  and  Loan 
Association;  KnoxvWe,  TN;  Notice  of 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(dK6NA)  of  the  Home  Owner's  Loan 
Act  of  1933. 12  U.&C  5(d)(6)(A)  (1982). 
the  Federal  Home  Loan  Bank  Board 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  Knox  Federal  Savings  and  Loan 
Association.  Knoxville.  Tennessee,  on 
November  16, 1984. 

Dated:  November  16. 1984. 
Joha  F.  GiMsaaai, 

Assistant  Secretary. 

|FR  Doc  M-307t»  rUad  n-Zl-M:  MS  aal 
MJJNO  COOC  STM-OVM 

Savarinah  Savings  and  Loan 
Association;  Savannah,  IN;  Notice  of 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(I)  of  the  National  Housing 
Act,  12  U3.Q  section  1729(c)(l)(B)(i)(I) 
(1982).  the  Federal  Home  Loan  Bank 
Board  appointed  the  Federal  Savings 
and  Loan  Insurance  Corporation  as  sole 
receiver  for  Savannah  tSavings  and  Loan 
Association,  Savannah,  Tennessee,  on 
November  18. 1984. 

Dated  November  16. 1964. 
John  F.  Giiissaai. 
Assistant  Secretary. 

|FR  Doc  a4-3070Z  Filed  11-21-M:  •:4S  am) 
MJJNa  COOC  (TStMI-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  given  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 


Act,  1984  (46  U.S.C  app.  1718  and  46 
CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director.  Bureau 
of  Tariffs,  Federal  Maritime 
Commission,  Washington,  D.C.  20573. 
C.  Martin  Landry.  2819  Quincannon 

Lane.  Houston.  TX  77043 
E.DJL  International.  Inc.,  301  West  Park 

Drive.  #206.  Miami.  FL  33172.  Officer 

Eduardo  Del  Riego.  Sole  Officer 
Nilda  A.  Valles  dba  N.A.  V.E..  14003 

Merry  Meadow,  Houston.  TX  77049 
Catello  Joseph  Montagna.  1327  West 

170th  Street,  Gardena.  CA  90247 
Ghaleb;Paul  Ghannoum.  21483  Crozier 

Avenue.  Boca  Raton.  FL  33428 

Dated:  November  19, 1964. 

By  the  Federal  Maritime  Commission. 
Francis  C.  Huniey, 
Secretary. 

|FK  Doc  S4-30728  Filed  11-Zl-M:  8:4S  am| 

aiLUNGCOOC  S730-01-II ^^^^^ 

FEDERAL  RESERVE  SYSTEM 

Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities; 
California  Commercial  Bancsliares,  et 
al. 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activies  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 


accompanies  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  and  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  13. 1984. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Sti-eet.  San 
Francisco.  California  94105: 

1.  California  Commercial  Bancshares, 
Santa  Anna  California;  to  purchase 
certain  assets  and  assume  certain 
liabilities  of  Mission  Hills  Mortgage 
Corporation,  Tustin,  California,  thereby 
engaging  in  mortgage  banking  activities, 
including  the  origination,  selling  and 
servicing  of  real  estate  secured  loans. 

2.  Sanwa  Bank,  Ltd.  Osaka,  Japan;  to 
acquire  Continental  Illinois  Leasing 
Corporation,  Chicago.  Illinois,  and 
Cobak  Corporation.  Chicago.  Illinois, 
thereby  engaging  in  the  making, 
acquiring  and  servicing  of  loans  or  other 
extensions  of  credit,  primarily  in 
connection  with  equipment  and  personal 
property  financing  and  the  leasing  of 
personal  property  and  equipment. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  16. 1984. 
lamas  McAfee, 
Associate  Secretary  of  the  Board. 

|FR  Doc  M-OOm  niad  11-Zl-M:  S:4S  am) 
WLUNQ  COOE  t>1«-01-« 

FIdelcor,  Inc.,  et  al.;  Applications  to 
Engage  de  Novo  In  Permissibie 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
§  1843(c)(8))  and  S  225.21(a)  of 
Regulation  (12  CFR  225.21(a)]  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity  that  is  listed  in 
S  225.25  of  Regulation  Y  as  closely 
related  to  banicing  and  permissible  for 
bank  holdling  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
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processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  12, 1984. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street,. 
Philadelphia,  Pennsylvania  19105: 

1.  Fidelcor,  Inc.,  Rosemont, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary,  Fedelcor  Life  Insurance 
Company,  Phoenix,  Arizona,  in 
underwriting  as  reinsurer,  credit  life  and 
accident  and  health  insurance  related  to 
retail  installment  contracts  which 
Fidelity  Bank.  N.A.  (survivor  of  the 
merger  between  Fidelity  Bank  and 
Southeast  National  Bank,  both 
subsidiaries  of  Fidelcor,  Inc.)  purchases 
from  dealers  located  in  the  States  of 
Maryland,  Ohio,  Delaware, 
Pennsylvania,  and  New  Jersey. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Dunlap  Iowa  Holding  Co.,  Dunlap, 
Iowa;  to  engage  de  novo  in  the  making, 
acquiring  and  servicing  of  loans  and 
other  extensions  of  credit  for  the 
company's  account,  in  the  countries  of 
Harrison,  Monona,  Shelby,  and 
Crawford  in  the  State  of  Iowa. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Bank  System,  Inc., 
Minneapolis,  Minnesota;  to  engage  de 
novo  through  its  subsidiary,  First  Bank 
System  Cmnmunity  Development 
Corporation,  Minneapolis,  Minnesota,  to 
make  a  debt  investment  in  the 
Worthington  Student  Housing  Project. 


Worthington,  Minnesota,  designed 
primarily  to  promote  community  welfare 
through  the  development  of  low-income 
housing  in  the  State  of  Minnesota. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  Provident  Bancorp,  Inc.,  Dallas, 
Texas;  to  engage  de  novo  through  its 
subsidiary.  Provident  Mortgage 
Corporation,  Dallas,  Texas,  in  initiating 
and  servicing  residential  and 
commerical  mortgages  for  sale  to 
investors  or  in  the  secondary  mortgage 
market. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  16. 1984. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  84-30082  Filed  11-21-84;  8:45  am) 
BILUNO  COOE  UKMll-M 


Formations  of;  Acquisitions  by;  and 
Mergers  of  BanIt  Holding  Companies; 
RBC  Holdings  (USA)  Inc.,  et  al. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  13. 1984. 

A.  Federal  Reserve  Bank  of  New  Yoric 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  RBC  Holdings  (USA)  Inc.,  New 
York.  New  York:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 


Royal  Bank  and  Trust  Company,  New 
York.  New  York. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Sti^et  NW.,  Atlanta,  Georgia 
30303: 

1.  CB&T  Bancshares,  Inc.,  Columbus, 
Ohio;  to  merge  with  the  following  bank 
holding  companies:  Carroll  County 
Financial  Corporation.  Temple,  Georgia 
(75  percent  of  the  voting  shares),  thereby 
indirectly  acquiring  Bank  of  Carroll 
County,  Temple,  Georgia;  F&M 
Bancshares,  Inc.,  Leslie,  Georgia  (100 
percent  of  the  voting  shares),  thereby 
indirectly  acquiring  Farmers  & 
Merchants  Bank,  Leslie,  Georgia; 
Southwest  Georgia  Financial 
Corporation,  Moultrie,  Georgia  (49 
percent  of  the  voting  shares),  thereby 
indirectly  acquiring  Moultrie  National 
Bank,  Moultrie.  Georgia;  and  West 
Georgia  Financial  Corporation. 
Tallapoosa,  Georgia  (75  percent  of  the 
voting  shares),  thereby  indirecUy 
acquiring  West  Bank  of  Tallapoosa, 
Georgia. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Peoples  Bancshares  ofAntigo,  Inc.. 
Antigo,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  at  least 
90  percent  of  the  voting  shares  of  The 
Peoples'  Bank,  Antigo,  Wisconsin. 

D.  Federal  Reserve  Bank  of  St  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Farmers  Capital  Bank  Corporation. 
Frankfort.  Kentucky;  to  acquire  at  least 
80  pecent  of  the  voting  shares  of  United 
Bank  &  Trust  Company,  Versailles, 
Kentucky. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Phillips  Insurance  Agency, 
Newport.  Minnesota;  to  acquire  at  least 
52.50  percent  of  the  voting  shares  of 
Dodgeville  State  Bank.  Dodgeville.. 
Wisconsin. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Amcorp  Financial,  Inc.,  Ardmore. 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  80  pecent  of  the 
voting  shares  of  American  National 
Bank.  Ardmore,  Oklahoma. 

2.  Crown  Bancshares,  Inc.,  Kansas    * 
City,  Missouri;  to  acquire  1.2  pecent  of 
the  voting  shares  of  Merchants 
Bancorporation,  Topeka,  Kansas, 
thereby  indirectly  acquiring  additional 
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shares  of  The  Merchants  National  Bank 
of  Topeka.  Topeka,  Kansas. 

G.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Southwest  Bank  Holding  Company, 
Dallas.  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  The  Southwest 
of  Dallas,  Dallas.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18. 1984. 
lanMs  McAfaa. 
Associate  Secretary  of  the  Board. 

(FR  Doc  M-aiaaS  FUad  Ivn-M:  8:46  ub| 

■KiMQ  COM  nio-ai-M 


Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  Octotier 
2,1984 

In  accordance  with  i  217.5  of  its  rule 
regarding  availability  of  information, 
there  is  set  forth  below  the  Committee's 
Domestic  Policy  Directive  issued  at  its 
meeting  held  on  October  2, 1984. ' 

The  information  reviewed  at  this  meeting 
suggests  that  the  expansion  in  economic 
activity  slowed  appreciably  in  the  third 
quarter  from  a  strong  pace  earlier  in  the  year. 
In  August,  industrial  production  rose  only 
slightly  and  gains  in  nonfarm  payroll 
employment  moderated  further  retail  sales 
and  housing  starts  declined  for  the  second 
month  in  a  row.  The  civilian  unemployment 
rate  was  unchanged  in  August  at  7.5  percent, 
information  on  outlays  and  spending  plans 
suggests  slower  expansion  in  business  fixed 
investment,  following  exceptionally  rapid 
growth  in  recent  quarters.  Since  the 
t>eginning  of  the  year,  average  prices  and  the 
index  of  average  hourly  earnings  have  risen 
more  slowly  than  in  1983. 

In  August  the  monetary  aggregates 
expanded  at  relatively  slow  rates,  but  data 
available  for  September  suggested  some 
strengthening.  From  the  fourth  quarter  of  1983 
through  September.  Ml  apparently  grew  at  a 
rate  close  to  the  midpoint  of  the  Committee's 
range  for  1984.  M2  at  a  rate  somewhat  below 
the  midpoint  of  its  longer-run  range,  and  M3 
at  a  rate  near  the  upper  limit  of  its  range. 
Growth  in  total  domestic  nonfinancial  debt 
appears  to  be  continuing  at  a  pace  above  the 
Committee's  monitoring  range  for  the  year, 
reflecting  large  government  borrowing  along 
with  relatively  strong  private  credit  growth. 
Interest  rates  generally  have  fallen  somewhat 
further  since  the  August  meeting  of  the 
Committee. 

Over  the  past  month,  the  foreign  exchange 
value  of  the  dollar  against  a  trade-weighted 
average  of  major  foreign  currencies  has 
fluctuated  widely  under  often  volatile  market 
conditions,  reaching  a  new  high  in  the  latter 


■  TIm  Racord  o(  Policy  Action*  of  the  Committee 
for  the  meeting  of  October  Z.  1M4  ia  filed  at  part  of 
the  original  document.  Copies  are  available  upon 
request  lo  The  Board  of  Covemon  of  the  Federal 
Reserve  System.  Washington.  D.C.  20551. 


part  of  September  since  then  the  dollar  has 
declined  somewhat.  The  merchandise  trade 
deficit  rose  sharply  to  a  record  high  rate  in 
the  July-August  period. 

The  Federal  Open  Market  Committee  seeks 
to  foster  monetary  and  financial  conditions 
that  will  help  to  reduce  inflation  further,  . 

promote  growth  in  output  on  a  sustainable       X^ 
basis,  and  contribute  to  an  improved  pattern 
of  international  transactions.  In  furtherance 
of  these  objectives  the  Committee  agreed  at 
the  July  meeting  to  reaffirm  the  ranges  for 
monetary  growth  that  it  had  established  in 
January:  4  to  8  percent  for  Ml  and  6  to  9 
percent  for  both  M2  and  M3  for  the  period 
from  the  fourth  quarter  of  1983  to  the  fourth 
quarter  of  1984.  The  associated  range  fur  total 
domestic  nonflnancial  debt  was  also 
reaffirmed  at  8  to  11  percent  for  the  yeur  1984. 
It  was  anticipated  that  M3  and  nonfinancial 
debt  might  increase  at  rates  somewhat  above 
the  upper  limits  of  their  1984  ranges,  given 
developments  in  the  first  half  of  the  year,  but 
the  Committee  felt  that  higher  target  ranges 
would  provide  inappropriate  benchmarks  for 
evaluating  longer-term  trends  in  MS  and 
credit  growth.  For  1985  the  Committee  agreed 
on  tentative  ranges  of  monetary  growth, 
measured  from  the  fourth  quarter  of  1984  to 
the  fourth  quarter  of  1985,  of  4  to  7  percent  for 
Ml,  8  to  &Vi  percent  for  M2,  and  6  to  9 
percent  for  M3.  The  associated  range  for 
nonfinancial  debt  was  set  at  8  to  11  percent. 

The  Committee  understood  that  policy 
implementation  would  require  continuing 
appraisal  of  the  relationships  not  only  among 
the  various  measures  of  money  and  credit  but 
also  between  those  aggregates  and  nominal 
GNP,  including  evaluation  of  conditions  in 
domestic  credit  and  foreign  exchange 
markets. 

In  the  implementation  of  policy  in  the  short 
nm,  the  Committee  seeks  to  maintain  the 
lesser  degree  of  restraint  on  reserve  positions 
sought  in  recent  weeks.  This  action  is 
expected  to  be  consistent  with  growth  in  Ml. 
M2.  and  M3  at  annual  rates  of  around  8,  7Vt, 
and  9  percent,  respectively,  during  the  period 
from  September  to  December.  A  somewhat 
further  lessening  of  restraint  on  reserve 
positions  would  be  acceptable  in  the  event  of 
significantly  slower  growth  in  the  monetary 
aggregates,  evaluated  in  relation  to  the 
strength  of  business  expansion  and 
inflationary  pressures,  domestic  and 
international  financial  market  conditions,  and 
the  rate  of  credit  growth. 

Conversely,  greater  restraint  might  l>e 
acceptable  in  the  event  of  substantially  more 
rapid  monetary  growth  and  indications  of 
significant  strengthening  of  economic  activity 
and  inflationary  pressures.  The  Chairman 
may  call  for  Committee  consultation  if  it 
appears  to  the  Manager  for  Domestic 
Operations  that  pursuit  of  the  monetary 
objectives  and  related  reserve  paths  during 
the  period  before  the  next  meeting  is  likely  to 
be  associated  with  a  federal  funds  rate 
persistently  outside  a  range  of  8  to  12  percent. 


By  order  of  the  Federal  Open  Market 
Committee,  November  14, 1984. 
Normand  R.V.  Bernard, 

Assistant  Secretary. 

I FR  Doc  St-aoaso  FilMl  11-21-44.  ktf  bmI 
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DEPARTIMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  IManagement  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compjiance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  Nomember  16, 
1984. 

Public  Health  Service  < 

National  Institutes  of  Health 

Subject:  Collection  and  Evaluation  of 
Human  Tissues  and  Cells — (0925- 
0152]  Extension  No  Change 
Respondents:  Individuals 
OMB  Desk  Officer  Fay  S.  ludicello 

Social  Security  Administration 

Subject:  Authorization  for  the  Social 
Security  Administration  to  Obtain 
Account  Records  From  a  Financial 
Institution-Extension  No  Change — 
SSA-4641  (0960-0293) 
Respondents:  Financial  Institutions 
Subject:  Reporting  Changes  that  Affect 
Your  Social  Security  Payments — 
Revision  SSA-1425EV-(0960-0073) 
Respondents:  Beneficiaries 
OMB  Desk  Officer:  Robert  J.  Fishman 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearnace  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208.  Washington, 
D.C.  20503. 

ATTN:  (name  of  OMB  Desk  Officer) 
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Dated:  November  18. 1984. 
Wallace  O.  Keene, 

Acting  Deputy  Assistant  Secretary  for . 
Management  Analysis  and  Systems. 

(Fit  Doc  M-306Se  FUad  11-«l-a«:  MS  ami 
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Food  aixl  Drug  Administration 
IDocket  No.  81N-03141 

Sulfittng  Agents;  Reexamination  of 
Gras  Status;  Closed  Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
forthcoming  closed  meeting  of  the  ad 
hoc  Review  Panel  on  the  Reexamination 
of  the  GRAS  Status  of  Sulfiting  Agents 
(the  ad  hoc  Review  Panel)  convened  by 
the  Life  Sciences  Research  Office  of  the 
Federation  of  American  Societies  for 
Experimental  Biology  (FASEB).  The  ad 
hoc  Review  Panel  will  meet  in  executive 
session  to  consider  information  received 
from  the  public  at  an  open  meeting  on 
November  29, 1984,  as  annoimced  in  the 
Federal  Register  of  October  25, 1984  (49 
FR  42984). 

DATE:  The  closed  meeting  will  be  held 
on  November  3a  1984. 

ADIMESS:  The  closed  meeting  will  be 
held  at  the  Federation  of  American 
Societies  for  Experimental  Biology,  9650 
Rockville  Pike,  Bethesda,  MD  20814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  Ann  Anderson,  Life  Sciences 
Research  Office,  Federation  of 
American  Societies  for  Experimental 
Biology.  9650  Rockville  Pike,  Bethesda. 
MD  20814,  301-530-7030. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  9, 1984  (49  FR 
27994),  FDA  announced  that  FASEB  had 
formed  an  ad  hoc  Review  Panel  to 
reexamine  the  GRAS  status  of  the  use  of 
sulfiting  agents  (potassium 
metabisulfite,  sodiimi  bisulfite,  sodium 
metabisulfite,  potassium  bisulfite, 
sodium  sulfite,  and  sulfur  dioxide)  as 
direct  human  food  ingredients.  In  the 
Federal  Register  of  October  25, 1984  (49 
FR  42984).  FDA  announced  the 
availability  of  the  tentative  report  of  the 
ad  hoc  Review  Panel  and  the 
opportunity  for  public  comments  at  an 
open  meeting  scheduled  for  Thursday, 
November  29, 1984,  9  a.m..  at  the 
Bethesda  Holiday  Inn,  8120  Wisconsin 
Ave.,  Bethesda.  MD. 

The  ad  hoc  Review  Panel  will  meet  in 
closed  session  on  November  30. 1984,  to 
consider  comments  received  at  the 
November  29  open  meeting. 


This  meeting  is  being  announced  as 
required  by  21  CFR  14.15(b)(1). 

Dated:  November  18. 1984. 
Ronald  G.  Chesamow. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc^  a4-3(tt32  Filed  11-10-S*:  1(fc27  am) 
MUJNO  COM  41M-0t-« 

Health  Care  Financing  Administration 

Medicaid  Program;  Hearing: 
Reconsideration  of  tfie  Disapproval  of 
an  Artcansas  State  Plan  Amendment 

agency:  Health  Care  Financing       ^ 
Administration  (HCFA),  HHS.  fc- 

action:  Notice  of  Hearing. 

summary:  .This  notice  announces  an 

administrative  hearing  on  January  8, 

1985,  in  Dallas,  Texas,  to  reconsider  our 

decision  to  disapprove  Arkansas  State 

Plan  Amendment  84-3 

CLOSING  DATE:  Request  to  participate  in 

the  hearing  as  a  party  must  be  received 

by  December  10, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Docket  Clerk.  Hearings  Staff,  Bureau  of 
Eligibility,  Reimbursement  and 
Coverage,  365  East  High  Rise,  6325 
Security  Boulevard,  Baltimore. 
Maryland  21207,  Telephone:  (301)  594- 
8261. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Arkansas  State  Plan 
Amendment  64-3, 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendiment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2),  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins,  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 


The  issue  in  this  matter  is  whether 
Arkansas's  request  to  revise  its 
Medicaid  plan  for  payment  of  inpatient 
hospital  services  violates  section 
1902(a)13(A)  of  the  Social  Security  Act. 

Section  1902(a)(13)(A)  of  the  Social 
Security  Act  requires  that  States  make 
payment  for  inpatient  hospital  services 
through  the  use  of  rates  which  the  State 
finds,  .and  makes  assurances 
satisfactory  to  the  Secretary,  are 
reasonable  and  adequate  to  meet  the 
costs  which  must  be  incurred  by 
efficiently  and  economically  operated 
facilities  to  provide  care  and  services  in 
conformity  with  applicable  State  and 
Federal  laws,  regulations,  and  quality 
and  safety  standards. 

The  proposed  amendment,  effective 
for  inpatient  hospital  service  provided 
on  or  after  February  13, 1984.  would 
reduce  the  ciurent  interim  payment 
rates  developed  under  the  Medicare 
reasonable  cost  principles  by  20  percent, 
and  would  establish  the  reduced 
amoimts  as  prospective  rates  with  no 
retrospective  settlement  Although  the 
State  furnished  the  assurance  statement 
as  required  by  42  CFR  447.253(b)(l)(i) 
that  the  proposed  payment  rates  are 
reasonable  and  adequate  to  meet  the 
costs  that  must  be  incurred  by 
efficiently  and  economically  operated 
providers,  HCFA  has  determined  that 
the  assureince  is  unacceptable  and  the 
proposed  State  plan  transmittal  number 
84-3,  is  not  in  accordance  with  the 
Federal  statutory  requirements  of 
section  1902(a)(13)(A). 

The  notice  to  Arkansas  announcing  an 
administrative  hearing  to  reconsider  our 
disapproval  of  the  State  Plan 
Amendment  reads  as  follows: 

Mr.  Curtis  L  Ivery, 

Commissioner  Division  of  Social  Services. 
Arkansas  Department  of  Human 
Services.  Seventh  and  Main  Streets,  P.O. 
1437,  Little  Rock,  AR  72203. 

Dear  Mr.  Ivery:  This  is  to  advise  you  that 
your  request  for  reconsideration  of  the 
decision  to  disapprove  the  Arkansas  State 
Plan  Amendment  84-3  was  received  on 
October  22, 1984.  You  have  requested  a 
reconsideration  of  the  disapproval  of  whether 
this  plan  amendment,  which  would  amend 
the  Arkansas  inpatient  hospital 
reimbursement  plan,  conforms  to  the 
requirements  for  approval  under  the  Social 
Security  Act  and  pertinent  Federal 
requirements. 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  January  a  1985,  at  10  a.m.,  in 
the  23rd  Floor  Conference  Room,  1200  Main 
Tower  Building.  Dallas.  Texas.  If  this  date  is 
not  acceptable,  we  would  be  glad  to  set 
another  date  that  is  mutually  agreeable  to  the 
parties. 

I  am  designating  Mr.  Albert  Miller  as  the 
presiding  official.  If  these  arrangements 
present  any  problems,  please  contact  the 
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Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parlies  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  594-8261. 

Sincerely  yours, 
Carolyne  K.  Davis.  Ph.D. 

(Sec.  1116  of  the  Social  Security  Act  (42 
U.S.C  1316)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Program) 

Dated:  November  16, 1984. 
Carolyne  K.  Davis, 

Administrator,  Health  Care  Financing 
A  dminiatiation. 

(FR  Doc  Si-XMS  nied  11-21-S*:  8:45  un| 
■UMQ  COW  4120-03-11 


National  Institutes  of  Healttt 

Biotechnology  Resources  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Biotechnology  Resources  Review 
Committee  (BRRC),  Division  of  Research 
Resources  (DRR),  December  7, 1984, 
Conference  Room  6,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205. 

This  meeting  will  be  open  to  the 
public  December  7  from  9:00  a.m.  to 
approximately  12:00  noon  during  which 
time  there  will  be  comments  by  the 
Director,  DRR,  a  presentation  by  the 
Chairperson.  BRRC,  on  the  Mass 
Spectrometry  Task  Force  Report,  and  an 
Evaluation  of  the  Small  Grants  for  Pilots 
Projects  Program  by  the  Executive 
Secretary,  BRRC.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(cU6),  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
he  closed  to  the  public  from  1:00  p.m.  to 
adjournment  on  December  7  for  the 
review,  discussion,  and  evaluation  of 
individual  research  grant  applications. 
These  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mr.  James  Augustine,  Information 
Officer,  Division  of  Research  Resources, 
Bldg.  31.  Rm.  5B-10,  National  Institutes 
of  Health,  Bethesda,  MD  20205.  (301) 
495-5545,  will  provide  summaries  of 
meetings  and  rosters  of  committee 
members. 


Dr.  Charles  L  Coulter,  Executive 
Secretary,  Biotechnology  Resources 
Review  Committee,  Division  of  Research 
Resources.  Bldg.  31.  Rm.  5B-41.  National 
Institutes  of  Health,  Bethesda,  MD 
20205,  (301)  496-5411,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.371,  Biotechnology  Research, 
National  Institutes  of  Health.) 

Dated:  Noveml>er  9, 1984. 
Betty }.  B«v«ridge. 
Committee  Management  Officer,  NIH. 

(FR  Doc.  S4-a)830  Filed  11-21-Sl  8:4$  »m\ 
MLUNQ  COOE  4140-01-M 


National  Institute  of  Child  Health  and 
Human  Development;  Board  of 
Scientific  Counselors,  NICHD;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  of  Child  Health  and  Human 
Development,  December  7, 1984,  in 
Building  31,  Room  2A52.  This  meeting 
will  be  open  to  the  public  from  9:00  a.m. 
to  12  noon  on  December  7  for  the  review 
of  the  Intramural  Research  Program  and 
scientific  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  Section  552(c)(6),  Title  5,  U.S. 
Code  and  section  10(d)  of  Pub.  L  92-463, 
the  meeting  will  be  closed  to  the  public 
on  December  7  from  1:00  p.m.  to  4:30  for 
the  review,  discussion,  and  evaluation 
of  individual  programs  and  projects 
conducted  by  the  National  Institutes  of 
Health,  NICHD,  including  consideration 
of  personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mrs.  Marjorie  Neff.  Committee 
Management  Officer,  NICHD,  Landow 
Building,  Room  6C08,  National  Institutes 
of  Health,  Bethesda,  Maryland,  Area 
Code  301,  496-1485,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
Board  members.  Dr.  Arthur  Levine, 
Scientific  Director,  NICHD,  Building  31, 
Room  2A50,  National  Institutes  of 
Health,  Bethesda,  Maryland.  Area  Code 
301,  496-2133,  will  furnish  substantive 
program  information. 

Dated:  November  9, 1964. 
Betty ).  Beveridga, 

Committee  Management  Officer.  NIH. 

|FR  Doc.  84-30638  Filed  11-21-84;  8:45  un) 
BHJJNQ  COOC  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Environmental  Health 
Sciences  Review  Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Environmental  Health  Sciences  Review 
Committee  on  Dec.  10-11. 1984,  in 
Building  101  Conference  Room,  South 
Campus,  NIEHS,  Research  Triangle 
Park,  North  Carolina.  This  meeting  will 
be  open  to  the  public  from  9:00  a.m.  to 
approximately  10:30  a.m.  on  Dec.  10,  for 
general  discussions.  Attendance  by  the 
public  is  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.  Code  and  section  10(d)  of 
Pub.  L.  92-463,  the  meeting  will  be 
closed  to  the  public  from  10:30  a.m..  Dec. 
10,  to  adjournment  on  Dec.  11,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  and 
contract  proposals.  These  applications 
and  proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Dr.  Carol  Shreffler,  Executive 
Secretary,  Environmental  Health 
Sciences  Review  Committee,  National 
Institute  of  Environmental  Health 
Sciences,  National  Institutes  of  Health, 
P.O.  Box  12233,  Research  Triangle  Park, 
North  Carolina  27709,  (telephone  919- 
514-7826),  will  provide  summaries  of 
meeting,  rosters  of  committee  members, 
and  substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.112,  Characterization  of 
Environmental  Health  Hazards;  13.113, 
Biological  Response  to  Environmental  Health 
Hazards;  13.114,  Applied  Toxicological 
Research  and  Testing;  13.115,  Biometry  and 
Risk  Estimation;  13.894,  Resource  and 
Manpower  Development,  National  Institutes 
of  Health) 

Dated:  November  9, 1984. 
Betty ).  Beveridge, 
Committee  Management  Officer.  NIH. 

|FR  Doc.  84-30840  Filed  11-21-84:  8:4S  ami 
■IIXINO  COOC  4140-01-M 


National  Library  of  Medicine;  Board  of 
Scientific  Counselors,  NLM;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National  Libary 
of  Medicine,  January  7  and  January  8, 
1985,  in  the  Board  Room  of  the  National 
Library  of  Medicine,  Building  38,  8600 
Rockville  Pike,  Bethesda,  Maryland. 
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The  meeting  will  be  open  to  the  public 
from  9:00  a.m.  to  4K)0  p.m.  on  January  7. 
1985,  and  8:30  a.m.  to  4:00  p.m.  on 
January  8, 1985  for  the  review  of 
research  and  development  programs  of 
the  Lister  Hill  National  Center  for 
Biomedical  Communications. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  Section  552b(c)(6).  Title  5,  U.S. 
Code  and  section  10(d)  of  Pub.  L.  92-463, 
the  meeting  will  be  closed  to  the  public 
on  January  7, 1985,  from  approximately 
4:00  p.m.  to  5:00  p.m.  for  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Executive  Secretary,  Mr.  Earl 
Henderson,  Acting  Director.  Lister  Hill 
National  Center  for  Biomedical 
Communications,  National  Library  of 
Medicine,  8800  Rockville  Pike,  Bethesda, 
Maryland  20209,  telephone  (301)  496- 
4441,  will  furnish  summaries  of  the 
meeting,  rosters  of  committee  members, 
and  substantive  program  information. 

Dated:  November  9, 1984. 
Betty ).  Beveridge, 

NIH  Committee  Management  Officer. 

|FR  Doc  84-30637  Filed  11-21-84.  8:45  am) 
BHXJNG  COOC  414041-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-84-1434;  FR-2029] 

Public  Housing  Homeownership 
Demonstration,  Announcement  of 
OMB  Control  Number 

agency:  Office  of  the  Secretary.  HUD. 
action:  Announcement  of  OMB  control 
number.  

summary:  On  October  25, 1984  (49  FR 
43028),  the  Department  of  Housing  and 
Urban  Development  published  in  the 
Federal  Register  a  notice  of  fund 
availability  and  solicitation  of 
applications  from  Public  Housing 
Agencies  and  Indian  Housing  Agencies 
in  consort  with  units  of  general  local 
governments  and  public  and  Indian 
housing  tenant  groups  and  associations 
to  participate  in  a  Public  Housing 
Homeownerhsip  Demonstration.  The 
document  stated  that  the  information 
collection  requirements  contained  in  the 
notice  had  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval  under  the  Paperwork 


Reduction  Act.  It  also  stated  that  the 
OMB  control  number,  when  assigned, 
would  be  announced  by  separate  notice 
in  the  Federal  Register.  The  purpose  of 
this  notice  is  to  announce  the  OMB 
control  number  for  the  Public  Housing 
Homeownership  Demonstration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  D.  Williams,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW..  Room  8132, 
Washington,  D.C.  20410,  Phone:  (202) 
755-5561  (This  is  not  a  toll-free  number). 

Accordingly,  the  information 
collection  requirements  contained  in  the 
Public  Housing  Homeownership 
Demonsfration  notice  of  fund  . 
availability  and  solicitation  of 
applications  have  been  approved  under 
OMB  control  number  2528-0113. 

Dated:  November  19, 1984. 
Grady  ].  Nonis. 
Assistant  General  Counsel  for  Regulations. 

[FR  Doc.  84-30757  Filed  11-21-84:  8.-45  am) 
BILUNQ  COOC  4210-32-M 


Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have.until  December  24, 
1984  to  file  an  appeal  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4.  Subpart  E 
(1983)  (as  amended.  49  FR  6371, 
February  21, 1984)  shall  be  deemed  to 
have  waived  their  rights. 
RuthStockia. 

Section  Chief.  Branch  ofANCSA 
Adjudication. 

(FR  Doc  84-80804  FiM  U-Zl-t4: 046  (nj 
MUJNOCOK< 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Alaska  Native  Claims  Settlement  Act 
1985  Study  Draft  Report 

Correction 

In  FR  Doc.  84-29426  appearing  on 
page  44680  in  the  issue  of  Thursday, 
November  8, 1984,  make  the  following 
correction:  In  the  second  column, 
DATES,  number  5.  "December  27. 1984". 
should  read  "December  3, 1984". 

BtUJNO  COOC  1S0S-01-M 


Bureau  of  Land  Management 
[F-14904-A] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  (DIC)  under  the  provisions 
of  sec.  12(a)  and  sec.  12(b)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18, 1971  (ANCSA).  43  U.S.C. 
1601, 1611,  will  be  issued  to  Newtok 
Corporation,  for  approximately  1.95 
acres.  The  lands  involved  are  within 
U.S.  Survey  No.  4042,  Alaska. 

Upon  issuance,  the  DIC  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  THE  TUNDRA 
DRUMS.  For  information  on  how  to 
obtain  copies,  contact  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street,  Box  13,  Anchorage,  Alaska 
99513. 


[N-30967] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  In  Elko  County,  NV 

November  13, 1964. 

The  following  described  public  lands 
administered  by  the  Bureau  of  Land 
Management  have  been  determined  to 
be  suitable  for  disposal  by  exchange 
under  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43 
U.S.C.  1716. 
Mount  Diabto  Meridiaa 

T.  34  N..  R.  60  E.. 

Sec.  4.  lota  3. 4:       , 

Sec24.  WV4SW%. 
T.  35  N..  R.  62  E.. 

Sec.  32.  E^4. 

The  areas  de8cril>ed  above  aggregate 
481.05  acres. 

In  exchange  for  these  lands  the  United 
States  will  acquire  the  following 
described  private  lands  within  the 
Humboldt  National  Forest  from  Loyd 
and  Alta  Sorenson. 

Mount  Diablo  Maridioa 

T.  35  N..  R.  61  E., 

Sec.  29,  EV^ 

Sec.  33. 

The  areas  described  above  aggregate  960 
acres. 

The  purpose  of  the  exchange  is  to 
acquire  higher  mulitple  use  value  lands. 
In  addition,  the  exchange  would  provide 
lands  needed  in  support  of  a  Federal 
program  within  an  area  of  the  Humboldt 
National  Forest  that  is  currently  difficult 
to  manage  because  of  fragmented 
ownership  patterns.  The  exchange  is 
consistent  with  both  agencies'  land  use 
planning  and  the  public  interest  will  be 
served  by  completing  the  exchange.  The 
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above  described  lands  have  been 
appraised  and  their  values  determined 
to  be  equal. 

Patent,  when  issued,  will  reserve  to 
the  United  States  a  right-of-way  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States,  Act  of 
August  30. 189a  28  Stat.  391:  43  U.S.C. 
945.  Mineral  Estates  will  be  transferred 
with  public  and  private  lands. 

The  patent  will  be  subject  to: 

1.  All  vahd  existing  rights. 

2.  Those  rights  for  powerline  purposes 
which  have  been  granted  to  Wells  Rural 
Electric  Company,  its  successors  or 
assigns  by  Permit  No.  Nev-058476  under 
the  Act  of  March  4, 1911.  36  Stat.  1253: 
43  U.S.C.  961,  as  amended. 

3.  Range  Improvement  Fence  1021. 
The  disposal  of  the  EV^.  section  32.  T. 

35  N.,  R.  62  E.,  MDM  will  result  in  the 
reduction  of  the  grazing  preference  of 
Eh-.  Blair  Johns  by  22  AUM's  and  Mr. 
Robert  Peltier  by  6  AUM's.  Both 
permittees  were  notified  by  letter's 
dated  March  10  and  11. 1982 
respectively,  that  these  reductions 
would  be  necessary. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
subject  lands  from  all  appropriations 
under  the  public  land  laws  including  the 
mining  and  mineral  leasing  laws.  This 
segregation  will  terminate  upon  the 
issuance  of  patent  or  two  years  from  the 
date  of  this  notice  or  upon  publication  of 
a  Termination  of  Segregation. 

Further  information  concerning  the 
exchange  including  the  environmental 
assessment  is  available  for  review  at  the 
Bureau  of  Land  Management,  Elko 
District  Office,  2002  Idaho  Street.  Elko, 
Nevada. 

For  a  period  of  45  days  from  the  date 
of  first  publication  interested  parties 
may  submit  comments  to  the  District 
Manager,  Elko  District  Office,  P.O.  Box 
831.  Elko,  NV  89801. 

Dated:  Novenit)er  13, 1964. 
M6rw  Good, 

Acting  District  Manager. 

|FR  Doc  M-SOraa  PIM  11-Zl-M:  kiS  un) 
I  COM  4S1C-4IC-II 


(F-«2011] 

Prop<M«d  Transf  ar  of  Jurisdiction  arKi 
Opportunity  for  Public  illMting.  Aiasica 

AOCNCY:  Bureau  of  Land  Management, 
Interior. 

AcnoN:  Notice. 

SUMMARY:  This  notice  provides  an 
opportimity  for  public  comment 
pursuant  to  a  proposed  transfer  of 
jurisdiction  of  lands  from  the 
Department  of  the  Air  Force  to  the 


Department  of  the  Navy  for  the 
continued  use  as  a  Radio  Relay  Site  on 
6.31  acres  located  near  Tin  City,  Alaska. 
The  lands  will  continue  to  remain  closed 
to  the  mining  and  mineral  leasing  laws. 
EFFECTIVE  DATE:  Date  of  publication; 
comments  must  be  received  February  21, 
1985. 

AOORESS:  Comments  and  meeting 
requests  should  be  sent  to:  Alaska  State 
Office,  701  C  Street.  Box  13.  Anchorage, 
Alaska  99513. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  }ane  Clawson,  Alaska  State 
Office.  (907)  271-5060. 

On  August  18, 1983,  the  Department  of 
the  Navy,  filed  an  application  to  transfer 
the  jurisdiction  of  the  following 
described  land  from  the  Department  of 
the  Air  Force.  The  lands  will  remain 
withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general 
public  land  laws,  including  the  mining 
and  mineral  leasing  laws,  subject  to 
valid  existing  rights: 

Kateel  River  Meridian 

A  tract  of  land  located  on  the  Seward 
Peninsula,  2nd  ludicial  Area,  Territory  of 
Alaska,  more  specifically  described  as 
follows:  Beginning  at  a  point,  from  which  the 
point  of  intersection  of  latitude  65"35'01.579' 
N.,  longitude  167*56'25.790'  W.,  bears  North 
220  feet,  thence  West.  175  feet;  North.  482  feet 
to  a  point  on  the  south  boundary  of  the 
Champion  I^de  Claim:  S.  82*12'  E.,  372  feet 
along  the  boundary  to  a  point  identical  with 
the  southeast  comer  of  said  claim:  N.  29*40* 
E.,  78  feet  along  the  boundary:  East.  193  feet: 
South,  500  feet:  West,  425  feet  to  the  point  of 
l>eginning. 

The  area  described  contains 
approximately  6.31  acres  located  near 
Tin  City,  Alaska. 

The  purpose  of  the  transfer  is  for  the 
continued  use  as  a  Radio  Relay  Site  by 
the  Department  of  Navy. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  transfer  may  present 
their  views  in  writing  to  the  undersigned 
officer  of  the  Bureau  of  Land 
Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  transfer.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  transfer  must  submit  a  written 
request  to  the  undersigned  officer  within 
90  days  from  the  date  of  publication  of 
this  notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 


The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specifled  above  unless  the 
application  is  denied  or  canceled,  or  the 
transfer  is  approved  prior  to  that  date. 

The  segregation  of  the  lands  in 
connection  with  the  transfer  of 
jurisdiction  application  shall  not  affect 
administrative  jurisdiction  over  the 
lands. 

Mary  (ane  Clawson, 
Chief,  Branch  of  Lands. 

|FR  Doc.  M-aOSM  Piled  11-24-M:  8:49  •ml 
MLUNQ  COOC.4310-JA-M 


L^s  Crucss  District  Office;  New  Mexico 
Realty  Action— Direct  and  Modified 
Competitive  Saie  of  Public  Land  in 
Sierra  County,  NM 

aqency:  Bureau  of  Land  Management 
(BLM]  Las  Cruces  District.  Interior. 

action:  Notice  of  Cancellation  of  Realty 
Action — Direct  and  Modified 
Competitive  Sale  of  Public  Land  in 
Sierra  County,  New  Mexico- 

summary:  The  Notice  of  Realty  Action 
Direct  and  Modified  Competitive  Sales 
in  Sierra  County,  New  Mexico, 
published  in  the  Federal  Register, 
Volume  49,  No.  135  on  July  12, 1984  is 
cancelled  as  it  pertains  to  parcel 
numbers  LC  001,  002,  003,  004,  and  006. 
Cancellation  is  necessary  because  no 
bids  were  offered  by  the  preference  right 
holders.  Waivers  of  the  2  year  notice  for 
cancellation  of  grazing  privileges  were 
not  signed  by  the  preference  right 
holders,  and  the  2  year  notification 
period  has  not  expired.  Parcel  No.  LC 
005  was  sold  in  accordance  with  the  luly 
12, 1984  Notice.  All  the  terms  specified 
in  the  Notice  remain  applicable,  to  that 
parcel. 

date:  November  30. 1984. 

ADDRESS:  Bureau  of  Land  Management. 
Las  Cruces  District  Office.  317  N.  Main. 
Santa  Teresa  Bldg.,  P.O.  Box  1420,  Las 
Cruces,  NM  88004. 
Daniel  C.B.  Rathbun, 
District  Manager. 

|FR  Dec  84-30eS2  Filed  11-71-a4;  •:4S  an) 
MLUNO  COOC  4310-F«-M 


Medf  ord  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463  that  a  meeting  of  the 
Bureau  of  Land  Management.  Medford 
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District  Advisory  Council  will  be  held 
December  19. 1984. 

On  December  19,  the  meeting  will 
begin  at  9:00  a.m..  in  the  Oregon  Room 
of  the  Bureau  of  Land  Management 
Office  at  3040  Biddle  Road,  Medford, 
Oregon.  The  agenda  for  the  meeting  will 
include  only:  a  discussion  of  the 
Medford  District's  Supplemental 
Environmental  Impact  Statement  on 
timber,  and  decision  whether  or  not  to 
make  formal  comment. 

The  meeting  of  the  advisory  council  is 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the  board 
between  9:00  a.m.  and  9:30  a.m.  on 
December  19,  or  file  written  statements 
for  the  board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management,  3040  Biddle  Road, 
Medford,  Oregon  97504,  by  December 
18, 1984.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  District  Manager. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the 
district  office  and  be  available  for  public 
inspection  and  reproduction  (during 
regular  business  hours]  within  30  days 
following  the  meeting. 

Dated:  November  8. 1984. 
Hugh  R.  Shera. 

District  Manager. 

(FR  Doc  M-30SS3  Filed  11-21-M:  S:4S  (m) 
MUJNQ  CODE  4310-3S-H 


[W-84153] 

Wyoming;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

November  15, 1984. 

Pursuant  to  the  provisions  of  Pub.  L. 
31-245  and  Title  43  Code  of  Federal 
Regulations,  Section  3108.2-l(c),  and 
Pub.  L  97-451,  a  petition  for 
reinstatement  of  oil  and  gas  lease  W- 
84153  for  lands  in  Campbell  County, 
Wyoming  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
accruing  from  the  date  of  termination. 

The  lessees  have  agreed  to  the  new 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  and  16%  percent, 
respectively. 

The  lessees  have  paid  the  required 
$500.00  administrative  fee  and  will 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice. 

The  lessees  having  met  all  the 
requirements  for  reinstatement  of  the 
leases  as  set  out  in  section  31  (d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of  1920 
(30  U.S.C.  188),  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-84153  effective  June  1. 1984. 


subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Andrew  L  Tarahis. 

Chief  Leasing  Section. 

|FR  Doc.  M-30BS1  Filtd  11-21-M:  »45  (m| 
MLUtM  COOC  UIO-n-M 


HIing  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management, 
Interior. 


action:  Notice. 


SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  have  been 
officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon  on  the  dates 
hereinafter  stated: 

Willamette  Meridian 

Oregon 

T.  6  S.,  R.  48  E,  I 

Accepted  October  19. 1984  and  officially 
filed  October  24, 1984. 

T.  14  S.,  R.  8  W.,  I 

T.  15  S.,  R.  8  W., 

The  above-listed  plats  were  accepted 
October  12, 1984  and  officially  filed  October 
24,1984. 
T.  33  S.,  R.  3  E., 

Accepted  and  officially  filed  November  2. 
1964. 

T.  11  8.,  R.  27  E., 
T.  13  S.,  R.  27  E, 

The  above-listed  plats  were  accepted 
October  26. 1984  and  officially  filed 
November  2, 1984.  i 

Washington 

T.  8  N.,  R.  16  E.,  ' 

T.  9  N.,  R.  16  E., 

The  above-listed  plats  were  accepted 
November  9. 1984  and  officially  filed 
November  13. 1984. 

The  above-listed  plats  represent 
dependent  resurveys,  subdivisions,  and 
corrective  dependent  resurveys. 

FOR  FURTHER  INFORMATION  CONTACT 

Bureau  of  Land  Management,  825  NE 
Multnomah  Street,  P.O.  Box  2965, 
Portland.  Oregon  97208. 

Dated:  November  15, 1984.  * 

Harold  A.  Berends, 

Chief  Branch  of  Lands  and  Minerals 
Operations.  | 

|FR  Doc.  St-SOSiS  Filed  11-21 -M:  8.-45  am' 
MLUNO  COOC  «S10-3S-M 


[C-34320] 

Realty  Action— Exchange,  Public 
Lands  in  Routt  County  Colorado: 
Correction 

This  document  corrects  a  Notice  of 
Realty  Action  published  June  1. 1984  (49 
FR  22891). 

The  legal  description  of  the  lands 
identified  as  suitable  for  disposal  by 
exchange  (column  2.  page  22891) 
incorrectly  identifies  land  as  being 
situated  in  Sec.  34,  T.  4  N.,  R.  84  W., 
Sixth  Principal  Meridian,  while  these 
subdivisions  are  actually  located  in  Sec. 
32.  T.  4  N..  R.  84  W„  Sixty  Principal 
Meridian. 

Number  3  of  the  "terms  and 
conditions  applicable  to  the  exchange" 
(colunm  3,  page  22891),  incorrectly 
included  land  in  the  SE1/4SE1/4. 
Section  28.  T.  4  N.,  R.  84  W.,  Sixth 
Principal  Meridian.  This  land  is  not  a 
part  of  the  exchange,  and  is  deleted 
from  the  Notice. 
William  |.  Pulford, 
District  Manager. 

|FK  Doc  S4-30M«  Filed  ll-Zl-M  B:4S  am) 
MLUNO  COOC  4310-J»-M 


Wild  Horse  and  Burro  Gathering; 
Hearing 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-195,  as  amended  by  Pub. 
L.  94-579,  and  Pub.  L.  95-514,  two  public 
hearings  will  be  held  on  December  18 
and  19, 1984.  The  public  hearing  on 
December  18  will  begin  at  7:30  P.M.  at 
the  Humboldt  County  Fairgrounds. 
Winnemucca,  Nevada.  The  public 
hearing  on  December  19  will  begin  at 
7:30  P.M.  in  the  Pershing  County 
Community  Center.  810  Sixth  Street, 
Lovelock,  Nevada  89419. 

The  agenda  for  the  meeting  will 
include:  (1)  Implementation  of  the 
Winnemucca  District's  approved  Land 
Use  Plans  for  reducing  wild  horse  and 
burro  populations  to  management  levels: 
(2)  the  use  of  helicopters  and  motorized 
vehicles  when  conducting  vv'ild  horse 
and  burro  gatherings. 

The  hearing  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  hearing  moderator  or 
file  written  statements  for  management 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the 
District  Manager,  705  East  Fourth  Street. 
Winnemucca,  Nevada  89445,  by 
December  12, 1984.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  hearing 
.   moderator. 
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Summary  minutes  of  the  hearing  will 
be  maintained  in  the  Winnemucca 
District  Office  and  available  for  public 
inspection  (during  regular  business 
hours)  within  30  days  following  the 
meeting. 

Etated  November  16. 1904. 
Robert  |.  Noary. 

Acting  District  Manager. 

[FK  Doc  M-3aM7  F11«i  lt-21-t4:  M6  «■! 
■HJJNQ  COW  4S10-HC-« 


Fish  and  WMdWe  SM-vtee 

Louisiana;  Application;  Itaturtf  Gas 
Pipeline  Right-of-Way 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  Intent. 

summary:  Notice  is  hereby  given  that 
under  section  28  of  the  Mineral  Leasing 
Act  of  1920  (41  Stat.  449;  30  U.S.C.  185). 
as  amended  by  Pub.  L  93-153,  Exxon 
Corporation.  U.S.A..  has  applied  for 
right-of-way  for  a  2V4  inch  pipeline  that 
will  cross  lands  of  the  Catahoula 
National  Wildlife  Refuge  in  La  Salle 
Parish,  Louisiana,  described  as  follows: 


Louisiana 

T  6  N..  R.  4'  E. 

Sections  8  and  17 

Beginning  at  a  point  on  the  west  line  of 
Section  17.  T.  8  N..  R.  4*  E.;  said  point  being 
southeriy  1.019.4  feet  from  the  Bureau  of  Land 
Management  monument  situated  at  the 
Northwest  comer  of  Section  17  (Southwest 
comer  of  Section  8);  thence:  N.  42*00'  E..  618.1 
feet;  N.  41*44'  E..  1,144J)  feet  N.  41*50'  E.. 
1.340.0  feet  N.  59*45'  E..  527 J)  feet  N.  24*11' 
E.,  181j0  feet  N.  22*31'  W.,  116.2  feet;  to  a 
terminal  point  at  an  existing  battery. 

The  pipeline  will  cross  3,924.3  feet  of 
the  Catahoula  National  Wildlife  Refuge. 

The  purpose  of  the  notice  is  to  inform 
the  public  that  the  United  States  Fish 
and  Wildlife  Service  is  currently 
considering  the  merits  of  approving  this 
application. 

DATE  Interested  persons  desiring  to 
comment  on  this  application  should  do 
so  within  thirty  (30)  days  following  the 
date  of  publication  of  this  notice. 
ADONESS:  Comments  should  be 
addressed  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service,  75  Spring 
Street,  SW.,  Altanta.  Georgia  30303. 

Dated:  November  15. 1984. 
lames  W.  Pulliain,  Jr., 

Regional  Director. 

|FR  Doc  St-MiSS  FUad  n-21-M:  «4»  aa| 
SHJJNa  COOC  431«>«C-« 


IMinerals  Management  Service 

Development  Operattone  Coordnation 
Document;  Aminoil  USA 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Aminoil  USA  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Leases  OCS-G  3582  and 
4228,  Blocks  148  and  133,  respectively, 
Ship  Shoal  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Grand 
Chenier,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  November  15. 1984. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (OfHce  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Emile  H.  Simoneaux,  Jr.;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production;  Plan, 
Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0872. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCD's  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  November  15, 1985. 

John  L  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  S4-3IMM  Filed  ll-a-S4: 8:49  ami 
BN.UNO  COOC  4310-Mn-M 


National  Parfc  Service 

Upper  Delaware  National  Scenic  and 
Recreational  Riven  Citizene  Advisory 
Council  Meeting 

agency:  National  Park  Service:  Upper 
Delaware  Citizens  Advisory  Council 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 

DATE:  December  14. 1984.  7:00  p.m. 

ADDRESS:  Town  of  Tusten, 
Narrowsburg,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  T.  Ilutzky,  Superintendent  Upper 
Delaware  National  Scenic  and 
Recreational  River,  Drawer  C, 
Narrowsburg,  N.Y  12784-0159. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Coimcil  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978,  Pub.  L.  95-625, 
16  U.S.C.  1274  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Sepretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  of  a 
management  plan  and  on  programs 
which  relate  to  land  and  water  use  in 
the  Upper  Delaware  region.  The  agenda 
for  the  meeting  will  include  items 
regarding  continuance  of  discussion  of 
requirements  for  a  river  management 
plan.  The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Council  c/o 
Upper  Delaware  National  Scenic  and 
Recreational  River.  Drawer  C. 
Narrowsburg,  N.Y.  12764-0159.  Minutes 
of  meeting  will  be  available  for 
inspection  four  weeks  after  the  meeting 
at  the  permanent  headquarters  of  the 
Upper  Delaware  National  and 
Recreational  River,  River  Road,  1% 
miles  north  of  Narrowsburg,  N.Y., 
Damascus  Township,  Pennsylvania. 

Dated:  November  15, 1964. 
James  W.  Coleman,  Jr., 
Regional  Director,  Mid-Atlantic  Region. 

(FR  Doc.  Si-307M  FU«d  n-21-M:  »AS  •m) 
BtLLINa  COOC  U10-70-« 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-187] 

Certain  Glass  Construction  Blocks; 
Initial  Determination  Terminating 
Respondent  on  ttie  Basis  of 
Settlement  Agreement 

agency:  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settement  agreement: 
Westerald  A.  G. 

supplementary  information:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  19, 1984. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington.  D.C.  20436, 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street,  NW., 
Washington,  D.C.  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTRACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176 


By  order  of  the  Commission. 
Issued:  Noveml)er  19, 1984. 
Kenneth  R.  Mason. 

Secretary. 

(FR  Doc.  >4-«r747  Hied  11-21-64.  8:45  ami 
BUJJMQ  COOC  70W-09-M 


[Investigation  Na  337-TA-1t71 

Certain  Glass  Construction  Blocks; 
Initial  Determination  Terminating 
Respondent  on  ti>e  Basis  of 
Settlement  Agreement 

AGENCY:  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement:  J. 
Week  GmbH  ft  Co.  and  Glashaus.  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  19, 1984. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20436. 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  mu?t 
be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street,  NW.. 
Washington.  D.C.  20436.  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person         I. 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 


accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT! 

Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  November  19, 1984. 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  B4-90748  PUw)  11-21-M:  B4S  am) 
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[Investigation  No.  337-TA-187] 

Certain  Glass  Construction  Blocks; 
Initial  Determination  Terminating 
Respondent  on  tfie  Basis  of 
Settlement  Agreement 

agency:  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Sholton  Associates^ 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  19, 1984. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
Litemational  Trade  Commission.  701  E 
Street  NW.,  Washington,  D.C.  20436. 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street,  NW., 
Washington.  D.C.  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 


!,l 
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confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  end  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  RJRTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  NoTemt>er  19. 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Maaon, 
Secretary. 

(FR  Doc  S4-3a74g  FUed  lt-21-M:  1:4$  am| 

aujNQ  COW  Toia-n-M 

[Investigation  Na  337-TA-1t7] 

Certain  Glass  Construction  Blodcs; 
Initial  Determination  Terminating 
Respondent  on  ttte  Basis  of 
Settlement  Agreement 

agency:  International  Trade 

Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Glass  Masonry,  Inc. 


SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  19. 1984. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20436, 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  ol  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 


Commission.  701  E  Street  NW., 
Washington,  D.C.  20436.  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
retxim  it. 

FOR  FURTHER  INFORMATION  CONTACr 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  November  19, 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Masoo. 

Secretary. 

[TV.  Doc  M-307SO  Filed  n-21-a«:  1:45  •Ol) 
BHJJNQCOOE  7020-02-11 

[Investigation  No.  337-TA-171] 

Certain  Glass  Tempering  Systems; 
Issuance  of  Exclusion  Order 

agency:  International  Trade 
Commission. 

ACTION:  Issuance  of  a  limited  exclusion 
order. 

summary:  The  Commission  has  issued  a 
limited  exclusion  order  in  the  above- 
captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT 

Carol  McCue  Verratti,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0079. 

SUPPLEMENTARY  INFORMATKWi:  The 

presiding  officer  issued  an  initial 
determination  (ID)  on  August  15, 1984.  in 
which  she  determined  that  there  has 
been  a  violation  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  in  the 
unauthorized  importation  or  sale  of 
certain  glass  tempering  systems 
including  frictionally  chiven  oscillating 
roller  hearth  furnaces  which  infringe 
claim  1  of  U.S.  Letters  Patent  3,994,711. 
On  September  17. 1984,  the  Commission 
issued  a  notice  that  it  had  determined 
not  to  review  the  ID  (49  PR  37856). 
Therefore,  a  violation  of  section  337 
exists  in  the  unauthorized  importation  or 
sale  of  certain  glass  tempering  systems 
including  frictionally  driven  oscillating 
roller  hearth  furnaces  which  infringe 
claim  1  of  U.S.  Letters  Patent  3,994,711, 
the  effect  or  tendency  of  which  is  to 
destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 


The  Commission  has  determined  that 
a  limited  exclusion  order  is  the 
appropriate  remedy  in  this  investigation 
and  that  the  public  interest  factors 
enumerated  in  section  337(d]  do  not 
preclude  the  issuance  of  such  an  order. 
Pursuant  to  section  337(g),  the 
Commission  has  determined  that  50 
percent  of  the  entered  value  of  the 
articles  concerned  is  the  appropriate 
bond  applicable  to  infringing  glass 
tempering  systems  entered  during  the 
60-day  Presidential  review  period. 

Copies  of  the  Commission's  Action 
and  Order,  its  Opinion,  the  public 
version  of  the  presiding  officer's  ID,  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission.  701  E  Sfreet  NW.. 
Washington,  D.C.  20436,  telephone  202- 
523-0161. 

By  order  of  the  Commission. 
Issued:  November  16. 1964. 

Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  a4-3074e  Filed  11-21-M:  8:45  am) 

yaiujNacooc  Toie-oa-M 


[Investigation  Na  337-TA-183I 

Certain  Indomettiacin;  Deadline  for 
Receipt  of  Motions  for  Assessment  of 
Fees  Costs 

AGENCY:  International  Trade 

Commission. 

ACTION:  Establishment  of  deadline  for 

receipt  of  motions  of  respondents 

requesting  costs,  fees,  and  other 

sanctions  against  complainant  Merck. 

SUMMARY:  The  U.S.  International  Trade 
Commission  hereby  gives  notice  that  the 
deadline  for  receipt  of  motions  of 
respondents  requesting  that  costs,  fees, 
and  other  sanctions  be  imposed  against 
complainant  Merck  is  14  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  H.  Sundeen.  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  701  E  Street  NW.. 
Washington,  DC.  20436,  telephone  202- 
523-1693. 

SUPPLEMENTARY  INFORMATION:  On 

October  3, 1984,  respondent  Lederle 
Laboratories  filed  a  Motion  For  a  Prima 
Facie  Determination  of  Abuse  of 
Commission  Process  by  Merck  and  for 
Institution  of  Ancillary  Proceedings  for 
the  Assessment  of  Lederle's  Fees  and 
Costs  Against  Merck.  Subsequent  to 
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Lederie^s  mo*ion.  respondents  CSirfsea 
Laborattjries.  Mylan  Riarmacenticah, 
Inc..  S.S.T.  Corporation,  Fabbrica 
Italiana  Sintetici  S.p.A.,  and  GYMA 
Laboratories  of  America,  Inc..  filed 
similar  motions  requesting  recovery  ef 
their  costs  and  fees  from  Merck. 

The  CuaMMiiion  has  determined  tkat 
it  wiS  accept  notioiu  from  o&ita 
respoodents  lequestins  tliat  costs,  fees, 
and  otlier  saactioas  be  iaajMsed  against 
complaiaast  Merck  until  14  days  after 
publicatioa  of  this  aotioe  in  the  FeJaial 
Regtiiai:. 

■Hie  Coramission  Hrill  accept 
commeats  on  Lederle's  motioo  from 
other  government  j^ncies  untO  14  days 
after  publication  of  this  notice  in  the 
Federal  Reositer. 

Copies  of  all  nonconfidential 
documents  filed  m  connection  with  ftis 
investigation  are  available  for 
inspection  during  official  business  honrs 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U-S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washingtoo.  UXL  20436,  telephone  202- 
523-0161. 

Issued:  November  15, 19M. 
By  order  of  the  Commission. 

KenMfca.MB— . 

Secretary. 

|FR  Doc  84-30528  FUed  11-Zl-M:  S:4i  anj 
mxiNQ  CODE  702O-0^^i 


INTERSTATE  COMMEnCE 
COMMISSION 

(Finance  Docket  Vo.  305851 

Akron  ft  Barberton  Belt  Railroad 
Compaay-Exemptton;  49  U.S£.  11343 


FOR  FURTHER  INFORMATIDN  CONTACT: 

Louise  E.  Gitomer  (202)  275-7245. 
SUPPl£MENTARY  INFORMATION: 

Adffitional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  flf  the  full  decision,  write  lo  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission.  Washiogtoa. 
DC  20428  or  caH  2B9-C357  (DC 
Metropolitan  aieaj  or  toll  free  ^OOJ  424- 
5403. 

Decided:  November  15, 1984. 

By  the  Conmission,  dairman  TaytoL  Vice 
ChairauB  Andre.  CaaanMiioBers  Sten«4t 
Gradison,  Simmons,  Lamboley.  and  Strenio. 
CominwsioneT  Sterr^  conwuied  with  a 
separate  expreasioo.  Vice  Cliainnan  Aadre 
would  find  that  the  exemption  also  promotes 
the  rml  tnnspmtatran  policies  goal  cf 
expeditious  decisions.  Commissioner  Strenio 
notes  Connasianer  Stenett't  ooocen  and 
withholds  jvidgment  on  the  labor  protectioii 
issue.  ComraisBioner  Gratfson  did  not 
particiftaie. 


AOENCV:  interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  Tlie  Interstate  Conunefoe 
ComauflBtoa  exempts  irom.  tlie 
requirements  of  prior  approval  the 
aoqmsitioo  of  trackage  rights  by  the 
Akron  k  Barberton  Belt  Railroad 
Company  over  an  8.7-iiule  line  of  the 
Consolidated  Rail  Corporation  near 
Rittraaa.  OH.  subject  to  empkiyee 
protective  conditions. 
dates:  Exemption  effective  on 
November  Ifi,  19B4.  Petitions  to  reopen 
must  be  filed  by  December  13, 1984. 
ADDRESSES:  Send  pleadings  referring  lo 
Finance  Docket  No.  30585  tec 
(1|  Office  of  the  Seaeiary,  Case  Control 

Branch,  Interstate  Commerce 

Conunission.  Washington.  DC  20423 
(2)  Petitioner's  Representative:  W.A. 

Frederick,  Jr.,  P.O.  Box  712.  Barberton. 

OH  44203 


Cooimerce  Conunissioii.  Waahington, 
DC  20423.  or  call  289-43S7  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  November  15.  MB*. 

By  the  Commissiou.  ChairzBan  Tayioc  Vice 
Chairman  Andre.  Commissiunen  OteiiiW, 
Gradison.  Simmons,  Lamboley,  and  Streoio. 
Jamea  H.  Bayna. 
Secretary. 

IFR  DK.«l-«B1«fiM  ll-Ct-a4;«>4t«aH 

eiuJMO  COOK  Toss-ot-a 


James  U.  J 

Secretary. 

|FR  Docai-aBZ2FUad  U-21-a«:  a:«S«ml 
BttXINQ  CODE  TW3S-ei-« 

( FInaoee  Docket  Na  30SM] 

Cadmac  &  Lake  CRy  Railway 
Company— Stock  EaaRiptioa 

agemcy:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


Intern  To  EnflRg*  *n  CowH»«"— ^d 
Interoorporata  HauUng  Oparationa 

This  is  to  provide  notice,  as  required 
by  48  U.SC  10524lb)Il],  that  the  naned 
corporation  intends  to  provide  or  to  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  USC 
10524  [b). 

1.  Beatrice  Companip.*,  Inc.  ({wsKiiy 
Beatrice  Foods  Co.),  Two  North 
LaSalle  Street,  Chicago,  !L«0802. 

2.  List  of  wholly-owned  subsidiaries  and 
respective  states  of  incorporation. 


SUMMAfRY:  The  Interstate  Commence 
Commission  exempts  Cadillac  and  Lake 
City  Railway  Company  from  the 
requirements  of  49  U.S.C.  11301  for  the 
issuance  of  not  exceeding  90,848 
additional  shares  of  $1  par  value  voting 
preferred  stock  and  not  exceeding  20XK1D 
additional  shares  of  $10  par  value 
common  stock. 

DATES:  The  exemption  will  be  effective 
on  December  24. 1984.  Petitions  for 
reconsideration  must  be  filed  by 
December  13, 1984  and  petitions  for  stay 
must  be  filed  by  December  3, 1984. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30530  to: 

(1)  Office  of  the  Secretary,  Case  Contrd 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representative:  Clifford  F. 
Lenten,  121  East  Pikes  Avenue.  Suite 
335,  Colorado  Springs.  CO  80903 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  ia 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSvstems.  Inc.,  Room  2227,  Interstate 


Advanoa  Omn  Co..  tnc . 
MHK>n  UvwtKtunrv  Co.. 

AlrT^.iiic. 


Anzof*  -ymUluii  BoOM  Walv,  Inc. 

ArT0iii«mr1  IMiking  WaMr  Oo 

ArrowMad  RmIw  Water*.  Ific — 

Aunt  ^MI«'s  Fooda.  Ine 

Ava.  Inc_ 


Beataoa  Bakaiy.  Inc .. 

Beatnc*  CDaeaa,  Inc 

Beairv*  Oany  ftoducla:  Inc...-. 
Beatnca  financW  Servloaa.  Inc 
Beatrica  Foods  Co 


Beathca  Foodswica  a  lugradiawlfc  tac- 

Beathca  Foodt  international  Co 

Bealnca  Grocery  Products,  Inc — 

Baalrfca  Hoaa  Products,  mc 

mc 

Inc 


Do 


Beatnoa  Piaparad  Food*.  Inc 

Bealrv*  PiMc  Relngaralad  Servicaa.  Inc. 

Bealnca  Specialty  Apparel.  Inc 

BEFCO  Memalional  Servicas.  kic 

Ba-KaalKC . 

Bariinsra  Man«.  Ine 

BFC  lii>Baalional  LimiMd 

8G  Martieeng  Qorp 

BloomliaM  Industne*.  kic 

Blue  Coach  Fooda.  Inc 

BriMon  taon  MIoAS.  Inc 


Bryco.  Inc — 

The  Buokngham  Coip — 

Cal<:ortvcM  Food*.  Inc...- 

CaHard  a  Bawar  (U.S.A.)  Me.. 

J  Co 

gCo. 


CCCR 

COD 

CCLA 

COLA  LaanoB  Co.. 

COMA  l.aaang  Co . 

CCMRLaaitngCo. 

ceo  Laeang  Co . 


Inc.. 


CerWad  Ttwapottation  Co..  mc 

Coca-CataaaMkng  Co  o(  Cedar  Rapid* 
Coca-Cala  Botlkrig  Co  (Dubuque.  lA)...- 
Coca-Cola  Bottkng  Co  o*  Honolulu.  Inc. 
Coca-Ool*  aattkrig  Co  o«  Los  Angataa 
The  CocaCota   Bottkng   Co    o(   M 

Rockfaiid. 
The  Coca-Cola  BotOmg  Go  o)  o(  Md-Amanca 
Coca-Cola  Bottling  Company  o<  Omaha 


oa 
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Nmw  o'  oofpofSHon 


Goto 

Con¥«rt»'i  mk  Co 

Cudihy  Foam.  Inc.. 


Omtf   (tomwrty    Community 


S>»tm  ol 


Montana 


Cio_ 


CuMcm  Tactinotogm  Coip- 

Oanitan  Flonda  Inc 

Dmtoi  Taias.  Inc .. 
Dii^Tinm.  the 


Coip- 


OivPrwH  Foils.  Inc _ 

Pdv  EcfciiGti  tnd  Sona.  Inc.. 

Edgv  Padung  Co..  mc __ 

ERM  Uratoim  Co«p 

Eicatt  kie 

Escham.  *"*' 

E»mi«li,  Inc 


Ejlsdi.  Inc 

Eikoraca,  Inc.. 


F*»rtl»Coip 

t  J.  GJtmt.  Inc.. 


Graal  Baar  Sohng  Co 

Hiiwia,  mc 

HaMon  Ertafpnaaa.  Inc ~- 

Honay  Craak  Proviaiona  Co~ 
Huo-Watson  Foodi.  Inc....... 

Impanri  CM  aid  Graaia  Co~ 
Muatm*  Glaai  Co..  Inc _ 


,lnc._ 
,lne_ 
Jwi4J-\Mna  Foodi,  kic 

Jhrmack  EnMfpnaaa.  Inc- 

Kaaaoa  Fanna,  Ud 

E.W  Kna0.  Inc.. 


KSS  Tranapoftaaon  Coip..^.... 
LaChoy  Foods  Products  Co  ..„ 
Tha  Lackaaanna  Laalhar  Ca. 

LNPCoip. 

LxxMarfkspa.  mc 

Mamacadoa  Payux  mr 

Uaikat  Forgs  Co 

Mafffia  WAina  Foods.  *ir 


Max  Factor  A  Co 


Mky  Way  Products  Co.. 


Mnnaaota  Vilay  Engnaaiing,  Inc.. 

Haaonal  Wan  Co 

Merthaail  CoW  Sloraga  Coip 


Ozailta  Oiinkng  Walar  Co.. 
PEC  Inc  ._—._._„_„.....„_ 


Papas  Snacks.  Inc 

PUslsr  •  V09M  Tanning  Co.  kic. 


PoJj^'inyl/PwimjdBns  Co ... 

Poi*y  Foods  mduaMas.  Inc.. 
Quaity  Baveragsa,  Inc.. 
Rusiy  Jones,  Inc 


Samsoms  Corp.. 
Samaorma  FtfriluraCo- 

Sanna.  Inc ^ 

SctMan  LaadwCorp- 

Skytna  Dairy.  Inc_ _ 

SlsN  Oiamicil  Co _ 

STPCoip.. 


Stron^iaart  ftoduds,  lnc~ 
Sault  a  Co._ 


^Mngalsr  Maikating  Co- 


mc- 
Tidbi  Nason  Company,  kic- 

Taytor  Frsanr  Co 

TacKkon  GrapNc  Ada.  Inc .... 
ThoroSyaism  Products.  Inc.. 

Tmda  MHs.  mc „, 

Tropicana  Fsad  Corp.. 


Tropicana  al  Naw  Voih.  Ine- 
Tropicana  Tranaportalion  Corp .. 

Tropicana  Products.  Inc 

Unitad  C«i  Co 


Waatsrylon  Manutacturtnp  Cc  mc- 

walartoo  Indusaios.  mc 

WatKis<l  G«nas.  mc 

Waberaft  TaOmotovas.  Ine 

wn^nwtt  OynwiMcs  Coip 

Wals  Uanulactuhng  Co..  kic 

Wasfcam.  mc _.__J 

Wortd  Oyar  Corp..  me 

Zaro  Tranaport  Inc 


Da 
Do. 
Do 
Do. 
Do 
Do. 
Do 
Oo 


Da 


NasrYoik. 


Do. 
Da 
Da 


Do. 

Oo. 
Ohio 
Dalawara. 

Oa 
FtorUa. 


Da 

rskkmw 
Oo. 


Naaf  Jaisay. 


CaMomM. 

Miart 
Oo. 


Do. 


Da 
Do. 
Da 
Oo. 
Do 

Aikmaaa. 

CaMorna. 


Cokirada 


Do 
Do. 
Do. 
Oo. 
Oa 
Oo. 
Do 
Do. 
»  Jersey. 


Do. 
Oo. 
Do 


Flohda. 

Naw  YorK 


nprida 

wan 
Oo. 

L 
New  Jersey. 


Oo. 
Oo 


Florida. 


culugan  international  company 
Subsidiaries 


Name  ol  corporalon 

State  of 
mcorporation 

Arrowhead  IndusWal  Water.  Inc 

Oalawwa. 

CuMqan  Dayton,  mc _ 

Ohio. 

Cul^jan  Dasplanes  VsNay  Watar  CondMort- 

■noia. 

mg.  mc. 

kMM. 

CuHgan  Oulcness-Pulman  Watsr  CondMort- 

New  York. 

ing,  mc 

Cakfomia. 

■ng  Co. 

Cuiigan  Son  Water  Service  of  Santa  B«t>va. 

mc 
CuMgan  Son  Watar  Servica  o<  WMtar,  mc 

Do 

Oo. 

OAgan  Water  CondAonmg.  Inc 

Wtoconm. 

CuHgan  Wster  Conditonmg  o<  BaMa  Creak. 

Inc 

Mid«gan 

Cuiqan  Water  Conditmning  o«  Buder,  mc 

Ct«gan  Water  CondMorang  o«  Greater  Da- 

Mir  higan. 

tra<l.mc. 

CuHgan  Water  Conditioning  of  Qraalar  PMa- 

DurgKlnc. 

raa. 

CuHgan  Watar  ConOtnnmg  of  Houston.  Inc 

Texas. 

CuHQsn   Wfllif  CondMofWiQ   0^   vw   Intand 

Caktamia. 

Efflpiro. 

CuHgan     Watar    CondAonmg    of     Orange 

Do 

County 

CuHgan  Watar  Condrtnrang  of  South  Band. 

Inc 
Cuikgan  Water  Condrtnrang  of  Tidewster.  Inc  . 

Indiana. 

Virginia. 

Cuiigan  Watar  ConMorang  of  Topecanoe 

Indiana. 

Co*mty.  mc 

Evarpure.  mc 

Nevada. 

Greater  Oscago  CuHgan  Watar  Condikonng. 

Inc 

IHnoa. 

Greater  Kanaas  Cutkgwi  Watar  Conditioning. 

mc. 
mitana  Soft  Water  Service,  mc -           -   - 

Kansas 

Indwia. 

Si  Lous  Son  Wster  Servica,  Inc..-                _ 

Misaoun 

1.  The  parent  corporation  and  address 
of  principal  office:  Jones  Oil  Company, 
Inc.,  1627  W.  Highland  Avenue,  Selma, 
Alabama  36701. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
States  of  incorporation:  (i)  13  TRKING 
Company,  Inc. — Alabama. 

1.  Parent  corporation  and  address  of 
principal  office:  The  Ohio  Art  Company, 
P.O.  Box  111,  726  East  High  Street, 
Bryan.  OH  43506. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(8)  of  incorporation: 

(i)  Trine  Company,  P.O.  Box  754,  727 

East  Wilson  Street,  Bryan,  Ohio  43506, 

an  Ohio  Corporation 
(ii)  Strydel.  Inc..  P.O.  Box  604.  Ellis 

Street,  Stryker,  Ohio  43557.  an  Ohio 

Corporation 

1.  Parent  corporation  and  address  of 
principal  office:  The  Southland 
Corporation,  2828  North  Haskell 
Avenue,  Dallas,  Texas  75221. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation: 

(i)  Petro-Chemical  Transportation,  Inc. 

(Texas),  P.O.  Box  1399,  Victoria. 

Texas  77901 
(ii)  Petro-Chemical  Transport.  Inc. 

(Texas),  P.O.  Box  1399.  Victoria. 

Texas  77901 


(iii)  Foremost  Petroleum  Company  of 
Texas,  Inc.  (Texas),  P.O.  Box  719,  2828 
North  Haskell  Avenue.  Dallas.  Texas 
75221 

(iv)  Southland  Fuels.  Inc.  (Texas).  P.O. 
Box  719.  2828  North  Haskell  Avenue. 
Dallas.  Texas  75221 

(v)  CITGO  Petroleum  Corporation 
(Delaware),  One  Warren  Place,  6102 
S.  Yale  Blvd..  Tulsa,  Oklahoma  74102 

1.  Parent  corporation  and  address  of 
principal  office:  Waverly  Gravel  & 
Ready-Mix  Co.,  Inc.,  d.b.a.  Shell  Rock 
Sand  and  Gravel,  Shell  Rock,  lA  50670. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(8)  of  incorporation: 

(i)  Brent  Industries,  Inc..  (an  Iowa 

corporation) 
(ii)  Iowa  Sands  Trucking.  Ltd.  (an  Iowa 

corporation] 
laniM  H.  Bayne. 
Secretary. 

|FR  Ooc.  «4-30aiS  Filed  11-21-M:  8:4S  am) 
BHJJNO  COM  703f-«1-4l 


(Finance  Oockat  No.  305961 

Custom  Fuel  Services,  inc.— 
Purchase — Ohio  Barge  Line,  Inc.,  and 
iMon-Valley  Transportation  Company 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  acquisition 
of  water  carrier  operating  authority  and 
other  assets  under  49  U.S.C.  11343. 

summary:  By  application  under  49 
U.S.C.  11343.  Custom  Fuel  Services,  Inc. 
(Custom),  proposes  to  acquire  the  water 
carrier  operating  authority  and  other 
assets  of  Ohio  Barge  Line,  Inc.  (Ohio),  a 
regulated  water  carrier  operating  under 
Permit  No.  W-406  and  subnumbers 
thereunder.  Custom  will  also  acquire 
certain  operating  assets  of  Mon- Valley 
Transportation  Company  (Mon- Valley), 
an  exempt  water  carrier.  Custom  is  a 
non-carrier  subsidiary  of  Ingram 
Industries,  Inc.,  a  regulated  water  carrier 
holding  authority  in  Permit  No.  W-353 
(Sub-No.  3).  Ohio  and  Mon-Valley  are 
subsidiaries  of  United  States  Steel 
Corporation  (U.S.  Steel).  An  application 
for  the  temporary  acquisition  by  Custom 
of  the  operating  rights  and  other  assets 
of  Ohio  and  Mon-Valley  has  been  filed. 

DATE:  Comments  are  due  December  24, 
1984. 

ADDRESSES:  Send  comments  to: 
(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  D.C.  20423, 
and 
Petitioners'  representatives; 
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(2)  Michael  F.  Morrone  tfor  Ctwtom). 
Kellar  and  Heckman.  IISO  17th  Streft 
N.W.  Suite  lOOa  Waahington.  D.C. 
20036.  (202)  457-1100. 

(3)  Wayne  L.  Emery  (Tor  Ohio  and  Mon- 
Valley),  600  Grant  Street,  Room  1569. 
Pittsbwgh.  PA  15238.  (412)  433-2898. 
Comments  should  refer  to  Finance 

Docket  No.  30586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warren  C.  Wood,  1202]  275-7977. 
SUPPLEMENTARY  INFORMATION:  The 
transaction  embraces  the  transfer  of  all 
of  Ohio's  interstate  operating  authority 
in  Permit  No.  W-40i  and  subnumbers 
thereunder  authoriziog  ihe 
transportation,  as  a  contract  canier.  (A) 
in  MB  aetf-propeiled  vessels  with  the 
use  of  separate  towing  vessels  in  the 
traRsportatioa  of  general  oomstodities. 
and  by  towing  veaseis  in  the 
performance  of  geaetal  towage,  (1) 
between  porta  aad  pointa  along  ^e 
Arkansas  aod  Cumberland  Rivers:  the 
Gulf  Intracoastal  Waterways:  tbe 
Illinois  Waterway,  including  points  in 
northern  Indiana  bj  way  of  Lake 
Michigan:  and  tke  Kanawha.  Kentucky. 
Allegheny.,  MissisBippi.  Moooogahela. 
Ohio.  Red.  Tenaeasee.  and  Verdigm 
Rivers  and  their  tributary  waterways; 
(2)  between  ports  and  points  on  the 
Allegheny  River,  between  ports  and 
points  along  the  Allegheny  River,  on  the 
one  hand,  and,  on  the  other,  ports  and 
points  on  the  Arkansas  and  Cumberland 
Rivers,  the  Gutf  Inrtracoastal 
Waterways,  the  Illinois  Waterway, 
including  points  in  northern  Indiana  by 
way  of  Lake  Michigan,  the  Kanawha. 
Kentucky.  Mississippi.  Monongahela. 
Ohio.  Red.  Tennessee,  and  Verdigris 
Rivers  and  the  their  tribtttaiy 
waterways:  (3)  betweea  ports  and  points 
along  the  Tennessee  River  ajid  its 
tributary  waterways  (including  the 
Barke^  Canal),  and  between  ports  and 
points  along  the  Tennessee  River,  and 
its  tributary  waterways,  on  the  one 
hand,  and,  on  the  other,  ports  and  points 
on  the  Arkansas  and  Cumberland 
Rivers,  the  Gulf  lirtracoaBtal 
Waterwa37s.  the  Illmois  Waterway, 
incimling  points  in  northern  Indiana  by 
way  of  Lake  Michigan,  the  Kanawha, 
Kentucky,  Mississippi,  Monongahela, 
Ohio,  Red,  and  Verdigris  Rivers  and 
their  tributary  waterways;  and  {B)  in 
non-srff-propelled  vessels,  -with  the  use 
of  tovraig  vessels,  of  (1)  refractories, 
from  Newell,  WV,  to  ports  and  points 
along  the  Illinois  Waterway,  the 
Mississippi  and  Ohio  Rivers,  and  the 
Gulf  Intracoastal  Waterways,  under 
continuing  contracts  with  Globe 
Refractories,  Inc..  of  Newefl,  WV',  \3^ 
iron  and  steel  articles,  between  points 
along  the  Red  River,  and  between  points 


along  the  Red  River,  on  the  one  hand, 
and.  on  the  other,  points  in  [S).  W.  \5), 
and  ^6)  below;  (3^  iron  and  steel  artidea, 
blocking,  cement,  ooke  and  ooke  breere 
or  dust,  ferro  manganese,  fire  day, 
flouorospar,  pig  iron,  pig  tin,  scrap  iron 
orateel.  slag,  spraying  oil  spiegeleisen. 
sulphate  of  ammonia,  eolphnr.  tin  or 
terae  plate,  new  bai;gefl,  deniok  boats, 
construction  and  erection  materials  and 
equipment,  false  work,  and  lock  gates. 
between  ports  and  points  along  the 
Monongahela,  Ohio,  Cumberland  and 
Kanawha  Rivers,  Ae  Mississippi  River 
below  its  junction  with  the  Ohio  River, 
the  Gulf  Intracoastal  Waterway*,  the 
Kentucky  River  below  and  including 
Beattyville,  KY,  the  Port  Allen  section  of 
the  Gulf  Iniracoastal  Waterway,  and 
between  ports  and  points  along  the 
Arkansas-Verdigris  Waterway  project 
below  and  including  Catoosa,  OK,  and 
between  ports  and  points  along  the 
Arkansas-Verdigris  Waterway  project 
below  and  including  Catoosa.  OK,  00 
the  one  hand.  and.  on  the  other,  ports 
and  points  along  the  Monongahela. 
Ohio,  Cumberland  and  Kanawha  Rivers, 
the  Mississippi  River  below  its  junction 
with  the  Ohio  River,  the  Gulf 
Intracoastal  Waterways,  flie  Kentucky 
River  below  and  including  Beattyville. 
KT.  and  fte  Port  Allen  section  of 'flie 
Gulf  Intracoastal  Waterway;  (4)  coal, 
between  ports  and  points  along  the  Ohio 
and  MonoDfahela  River,  between  ports 
and  points  along  the  Arkansas-Verdigris 
Waterway  project  below  and  indading 
Catoosa,  OK,  and  between  points  and 
ports  along  the  Arkansas-Verdigris 
Waterway  project  below  and  including 
Catoosa.  OK.  on  the  one  hand,  and,  on 
the  other,  points  and  ports  along  the 
Ohio  and  Monongahela  Rivers;  (51 
manganese  ore,  iram  Mobile.  AL  and 
New  Orieans.  LA,  to  poiHts  and  ports 
along  the  Ohio  and  Monongahela  Rivera. 
betwe^i  paints  and  ports  along  the 
Arkansas-Verdigris  Waterway  below 
and  including  Catoosa,  OK:  betweea    I  : 
ports  and  points  along  the  Arkansas- 
Verdigris  Waterway  below  and 
including  Catoosa.  OK.  on  the  one  hand, 
and,  on  the  other.  Mobile.  AL  and  New 
Orleans,  LA;  and  (65  iron  and  steel 
articles,  between  ports  and  ponits  on  fte 
Illinois  Waterway  (tndudtng  points  in 
northern  Indiana  by  way  of  Lake 
Midiigan),  the  Monongahela,  Ohio, 
Cundieriaod.  and  Kanawha  Rivers,  the 
Mississippi  River  below  its  confluence 
with  the  Illinois  Waterway,  the  Gulf 
Intracoastal  Waterways,  the  Kentucky 
River  below  and  inclnding  Beattyville. 
KY.  and  the  Arkansas-Verdigris 
Waterway  at  or  below  Catoosa,  OK. 

Custom  will  also  acquire  from  Ohio  a 
total  of  12  towboats  and  472  barges, 
miscellaneous  equipment,  real  estate. 


and  structnres  used  in  conducting  its 
business.  Custom  will  acquire  from 
Mon-Valley  3  additional  towboats.  42 
barges  and  certain  equipment  and 
structural  improvements  oaed  in 
conducting  its  operations.  The  parties 
propose  that  Custom  succeed  to  the 
contracts  between  Ohio  and  Mon-Valley 
and  their  parent.  U.S.  Steel. 

The  parties  have  filed  an  application 
for  temporary  authority  under  49  U.S.C 
11349  seeking  approval  of  the  transfer  of 
ownership  of  the  above  assets  pending 
the  Commission's  consideration  of  the 
permanent  application  onder#B  U.S.C. 
11343-11344. 
lames  H.  Bayaa, 
Secretary. 

|FK  Ooc  ai-MBlB  f iM  U-21-M:  Mt  a^ 

BHXIMO  CODE  7a»»-o»-ai 

[Docfcat  No.  AS-4S  (9ab-No.  122X1 

iilinois  Ceatnl  (Mf  RaHroad 
Company — Abandonment 
Exwnptton— West  Felciana  PmMH,  tA; 
Revised  Notice 

agency:  Interstate  Commeioe 

Commission. 

action:  Correoled  Notice  of  Exoaptioa 


summary:  The  Interstate  Coounerce 
Commission  exempts  from  the 
requireaients  of  prior  approval  under  49 
U.SXl.  10903  et  eeq..  the  abandonment 
by  the  Illinois  Central  Galf  Railroad 
Company  of  1.1  miles  of  track  in  West 
Feliciana  Parish,  LA,  subject  to  standard 
labor  protective  conditions. 
date:  This  exemption  shall  be  effective 
on  December  24, 1984.  Petitions  to  stay 
must  be  filed  by  December  3. 1984. 
Petitions  for  reconsideration  must  be 
filed  by  December  U.  1984 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-43  (Sub-No.  122X)  to: 

(1)  Office  of  the  Secretary,  Caae  CoDtKil 
Branch,  Interstate  Comaierce 
Commission.  Washington.  DC  20423. 

(2)  Petitioner's  representative.  John  H. 
Doeringer.  233  N.  Michigan  Avenue, 
Chicago.  IL  60601. 

FOR  FURTHeR  MtPOHMATION  CONTACT: 
Louis  E.  Gitomer.  (202)  275-7245. 
suw'ioscirrAwv  uironMATiON: 
Additional  information  is  contained  m 
the  Commission's  deci«ion.  To  piffdiaae 
a  copy  of  the  full  decision  write  to  TS. 
InfoSystems,  Inc.,  Rooas  2227.  Interstate 
Conuneroe  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  tcrfi  free  («00l  424- 
5403. 

Decided:  Nonrember  16. 1984 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett 
Gradison,  Simmons,  Lamboley,  and  Strenio. 
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Commissioners  Lamboley  and  Strenio  did  not 
participate. 

James  H.  Bayne, 

Secretary. 

|FR  Doc  3aS1S  Filed  11-Zl-M:  ftis  am) 
MUJNQCOOC  1US-01-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Servic« 

Registration  of  Mariel  CulMns 

AOENCY:  iimnigration  and  Naturalization 

Service,  Justice. 

action:  Notice  of  registration. 

summary:  Notice  is  hereby  given  that 
under  the  authority  of  section  265(b).  the 
Attorney  General  requires  the 
registration  of  all  persons  bom  in  Cuba 
or  nationals  of  Cuba  who  are  not  now 
United  States  citizens  and  who: 

(a)  Arrived  in  the  United  States 
between  April  15. 1980  and  October  10, 
1980  (the  "Mariel  Boatlift"). 

(b)  Have  been  given  the  Immigration 
designation  "Cuban/Haitian  Entrant- 
(Status  Pending)",  and 

(c)  Have  not  subsequently  become 
lawfully  admitted  permanent  residents 
of  the  United  States. 

Individuals  required  to  register  must 
file  Form  1-104  in  accordance  with  the 
instructions  on  that  form  in  the  period 
between  December  3, 1984  and 
December  31, 1984. 

DATE  Date  of  registration:  December  3, 
1984  to  December  31, 1984. 
RM  FURTNER  INFORMATION  CONTACT: 
Joseph  D.  Cuddihy  or  F.  Gerard 
Heinauer,  Immigration  Examiners. 
Immigration  and  Naturalization  Service. 
425  I  Street,  NW..  Washington.  DC 
20536.  (202)  633-3320. 

SUPPLEMENTARY  INFORMATION:  Section 
265(b)  of  the  Immigration  and 
Nationahty  Act,  as  amended,  allows  the 
Attorney  General,  upon  ten  days  notice, 
to  require  the  natives  of  any  one  or  more 
foreign  states,  or  any  class  or  group 
thereof,  who  are  within  the  United 
States  and  who  are  required  to  be 
registered,  to  notify  the  Attorney 
General  of  their  current  addresses  and 
furnish  additional  information  as  the 
Attorney  General  may  require.  The 
authority  to  act  in  immigration  matters 
is  delegated  by  the  Attorney  General  to 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service.  The 
individuals  in  the  group  described  were 
registered  in  the  period  from  April  15. 
1980  to  October  10. 1980,  but  have  not 
been  required  to  update  that  registration 


since  October  31. 1981.  The  Service 
intends  to  resume  the  processing  of 
applications  filed  by  individuals  in  the 
group  described  for  permanent  resident 
benefits  under  the  1966  Cuban 
Adjustment  Act. 

The  Service  will  update  its  system  of 
records  with  the  data  provided  in  this 
registration.  In  addition  to  address,  the 
required  form  contains  the  following 
information: 

1.  Name. 

2.  Country  of  Citizenship. 

3.  Date  of  Birth. 

4.  Date  of  Arrival  in  U.S. 

5.  Name  of  Present  Sponsor. 

6.  Address  of  Sponsor. 

7.  Name  and  Nationality  of  Sponsor. 

8.  Number  and  Nationality  of 
Children. 

9.  Number  of  Children  Residing  with 
Applicant. 

Forms  required  in  this  registration  will 
be  available  on  or  about  November  30, 
1984  from  voluntary  agencies 
participating  with  the  Service  in  this 
effort.  Local  afTiliates  will  be 
encouraged  to  participate  by  the 
following  national  organziations: 

1.  American  Council  for  Nationalities 
Service. 

2.  Church  World  Service. 

3.  Cuban-American  National 
Foundation. 

4.  International  Rescue  Committee. 

5.  Lutheran  Immigration  and  Refugee 
Service. 

6.  U.S.  Catholic  Conference  Migration 
and  Refugee  Service. 

7.  Worid  Relief. 

Registration  forms  will  not  generally 
be  available  at  Service  District  offices. 
Individuals  in  remote  areas  where  no 
voluntary  agencies  are  participating  in 
this  program  may  obtain  a  form  by 
sending  a  stamped,  self-addressed 
envelope  to:  Immigration  and 
Naturalization  Service,  Director, 
Outreach  Program.  Room  6230,  425  I 
Street,  NW..  Washington.  D.C.  20536. 

Registrants  will  return  the  registration 
forms  to  any  voluntary  agency 
participating  in  the  program.  There  is  no 
fee  for  submitting  the  registration  form. 

Section  265,  I&N  Act  (8  U.S.C.  1305). 

Dated:  November  19, 1984. 

Alan  C.  Nelson. 

Commissioner,  Immigration  and 
Naturalization  Service. 

|FR  Doc.  S4-30713  Filed  11-21-84;  S:4S  ami 
nUJNO  COOC  4410-10-M 


DEPARTMENT  OF  LABOR 

The  Steering  Subcommittee  of  the 
Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  December  11, 1984,  9:30 
a.m..  Rm.  S4215  A  &  B  Frances  Perlcins. 
Department  of  Labor  Building,  200 
Constitution  Avenue,  NW.,  Washington. 
DC.  20210 

Purpose:  To  discuss  trade  negotiations  and 
trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  Section  10(d)  of  the  Federal 
Advisory  Committee  Act.  The 
Committee  will  hear  and  discuss 
sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and 
trade  policy. 

For  further  information,  contact: 
Femand  Lavallee,  Executive  Secretary, 
Labor  Advisory  Committee,  Phone:  (202) 
523-6565.  November  16, 1984. 

Signed  at  Washington.  D.C.  this  16th  day 
of  November  1984. 
Robert  W.  Searby, 

Deputy  Undersecretary,  International 
Affairs. 

|FR  Doc.  84-30736  Filed  11-21-84:  8:45  am) 
BILUNO  COOE  4510-2«-M 

Mine  Safety  and  Health  Administration 

(Docket  No.  M-S4-239-C] 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Alabama  By-Products  Corp. 

Alabama  By-Products  Corporation. 
P.O.  Box  10246,  Birmingham,  Alabama 
35202  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1714-2(e)(3) 
(self-contained  self-rescue  devices;  use 
and  location  requirements)  to  its 
Chetopa  Mine  (I.D.  No.  01-00323) 
located  in  Jefferson  County.  Alabama; 
its  Mary  Lee  No.  1  Mine  (I.D.  No.  01- 
00515),  Gorgas  No.  7  Mine  (I.D.  No.  01- 
00340).  Mary  Lee  No.  2  Mine  (I.D.  No. 
01-00821),  and  SEGCO  No.  1  Mine  (I.D. 
No.  01-00347).  all  located  in  Walker 
County,  Alabama.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  an  operator  may  not 
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obtain  permission  to  place  self- 
contained  self-rescuers  (SCSRs)  more 
than  25  feet  away  from  miners  on 
mantrips  into  and  out  of  the  mine. 

2.  A  track  and  trolley  material  and 
mantrip  haulage  system  is  used  along 
the  mainlines,  while  rubber  tired 
material  and  mantrip  haulage  is  used  in 
room  entries. 

3.  As  an  alternate  method  in  lieu  of 
requiring  miners  to  wear  and  carry 
SCSRs  aboard  mantrips,  petitioner 
proposes  to  cache  the  SCSRs  at 
designated  storage  locations  along 
mantrip  travelways  so  that  the  devices 
are  readily  accessible  to  personnel 
riding  mantrips. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
conmients  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  24. 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  16, 1984. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  S4-307S1  Filed  11-21-84:  S:4S  am) 
MLUNQ  COOC  4510-49-41 


Occupational  Safety  and  Health 
Administration 

Iowa  State  Standards:  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29. 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  667)  (hereinafter  called 
the  Act)  by  which  the  Regional 
Administrators  for  Occupational  Safety 
and  Health  (hereinafter  called  the 
Regional  Administrator)  under  a 
delegation  of  authority  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  July  20, 1973,  notice  was  published  in 
the  Federal  Register  (38  FR  19368)  of  the 


approval  of  the  Iowa  plan  and  the 
adoption  of  Subpart  J  of  Part  1952 
containing  the  decision. 

The  Iowa  plan  provides  for  the 
adoption  of  Federal  standards  (by 
reference  after  comments  and  public 
hearing).  By  letter  dated  August  15. 1984 
froir.  Walter  H.  Johnson.  Deputy 
Commissioner  o£  Labor  to  Roger  A. 
Clark.  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  State  standards 
comparable  to:  Servicing  of  Single  Piece 
and  Multi-piece  Rim  Wheel  29  CFR 
1910.177  as  published  in  the  Federal 
Register  (49  FR  4350  dated  February  3. 
1984);  Occupational  Noise  Exposure: 
Hearing  Conservation  Amendment: 
Corrections,  as  published  in  the  Federal 
Register  (48  FR  29687  dated  June  28. 
1983);  Hazard  Communication  29  CFR 
1910.1200  as  published  in  the  Federal 
Register  (48  FR  53340  dated  November 
25. 1983);  Revocation  of  Advisory  and 
Repetitive  Standards  as  published  in  the 
Federal  Register  (49  FR  5321  dated 
Feburary  10. 1984);  Commercial  Diving 
Operations  29  CFR  1910.441  (removed) 
as  published  in  the  Federal  Register  (49 
FR  881  dated  January  6. 1984).  These 
standards  which  are  contained  in 
Chapter  88  of  the  Code  of  Iowa  (1983) 
were  promulgated  after  public  comment 
requested  on  February  22. 1984.  hearing 
held  on  April  9, 1984  and  resolution 
adopted  by  the  Iowa  Bureau  of  Labor  on 
July  12. 1984  pursuant  to  Chapter  17a. 
Iowa  Code.  The  standards  were 
effective  on  September  5, 1984  and 
notice  of  their  adoption  was  published 
by  the  State  on  August  1, 1984. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  comparable  Federal 
standards  and  should  therefore  be 
approved. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement  along 'with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Directorate  of 
Federal/State  Operations,  Office  of 
State  Programs.  Room  3476.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210;  Office  of  the  Regional 
Administrator.  OSHA,  Room  406 
Federal  Office  Building,  911  Walnut 
Street.  Kansas  City.  Missouri  64106;  and 
Iowa  Bureau  of  Labor,  307  E.  7th  Street. 
Des  Moines,  Iowa  50319. 

4.  Public  participation.  Under  29  CFR 
1953.2(c)  of  this  Chapter,  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 


The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Iowa  State  plan  as  a 
proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
comparable  Federal  standards  and  are 
therefore  deemed  to  be  at  least  as 
effective. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
public  participation  and  notice  would  be 
unnecessary. 

This  decision  is  effective  November 
23, 1984. 

(Sec.  18,  Pub.  L  91-596.  84  Stat.  1608  (29 
U.S.C.  667)). 

Signed  at  Kansas  City,  Missouri,  this  24th 
day  of  September  1984. 
Roger  A.  Clark, 
Regional  Administrator. 

[FR  Doc.  84-30737.  FUwl  11-21-84:  B45  am) 
■NXINQ  COOC  451»-2S-H 


Utah  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29. 
Code  of  Federal  Regulations,  prescribes 
procedures  under  Section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  January  10. 1973.  notice  was 
published  in  the  Federal  Register  (38  FR 
1178)  of  the  approval  of  the  Utah  Plan 
and  adoption  of  Subpart  E  to  Part  1952 
containing  the  decision.  The  Plan 
provides  for  the  adoption  of  Federal 
Standards  as  State  Standards  by: 

1.  Advisory  committee 
recommendation. 

2.  Publication  in  newspapers  of 
general/major  circulation  with  a  30-day 
waiting  period  for  public  comment  and 
hearings. 

3.  Commission  order  adopting  and 
designating  an  effective  date. 

4.  Provision  of  certified  copies  of 
Rules  and  Regulations  or  Standards  to 
the  Office  of  the  State  Archivist. 

OSHA  regulations  (29  CFR  1953.22 
and  1953.23)  require  that  States  respond 
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to  the  adoption  of  new  or  revised 
permanent  Federal  standards  by  State 
promulgation  of  comparable  standards 
within  six  months  of  OSHA  publication 
in  the  Federal  Register,  and  within  30 
days  for  emergency  temporary 
standards.  Although  adopted  State 
standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review 
and  approval  under  procedures  set  forth 
in  Part  1953,  they  are  enforceable  by  the 
State  prior  to  Federal  review  and 
approval.  By  letter  dated  lune  6, 1984. 
from  Douglas  J.  McVey,  Administrator, 
Utah  Occupational  Safety  and  Health 
Division,  to  Byron  R.  Chadwick,  OSHA 
Regional  Administrator,  the  State 
submitted  rules  and  regulations  in 
response  to  Federal  OSHA's  removal  of 
advisory  and  repetitive  provisions  of 
General  Industry  Standards  (29  CFR 
Part  1910:  Revocation  of  Advisory  and 
Repetitive  Standards.  49  FR  5318. 
February  10,  1984).  The  above  adoptions 
of  Federal  standards  have  been 
incorporated  in  the  State  Plan,  and  are 
contained  in  the  Utah  Occupational 
Safety  and  Health  Rules  and 
Regulations  for  General  Industry,  as 
required  by  Utah  Code  annotated  1943. 
Title  63-46-1.  In  addition,  the  standards 
were  published  in  newspapers  of 
general/major  circulation  throughout  the 
State.  No  public  comments  were 
received  and  no  hearings  were  held. 

State  standards  for  29  CFR  Part  1910: 
Revocation  of  Advisory  and  Repetitive 
Standards  were  amended  and  adopted 
by  the  Industrial  Commission  of  Utah. 
Archives  File  Number  7148.  on  May  11, 
1984,  (effective  June  15, 1984)  pursuant 
to  Title  35-9-6,  Utah  Code,  annotated 
1953.  The  State  revocation  of  advisory 
and  repetitive  standards  is  substantially 
identical  to  the  Federal  standards  action 
with  the  exception  that  the  State 
retained  {  1910.28(p)(l).  which  specifies 
that  an  interior  hung  scaffold  should  be 
hung  or  suspended  from  the  roof 
structure  or  substantial  ceiling  beams. 

2.  Decision.  The  above  State 
standards  have  been  reviewed  and 
compared  with  the  relevant  Federal 
standards  and  OSHA  has  determined 
that  the  State  standards  are  at  least  as 
effective  as  the  comparable  Federal 
standards,  as  required  by  section 
18(c)(2)  of  the  Act.  OSHA  has  also 
determined  that  the  differences  between 
Utah's  Revocation  of  Advisory  and 
Repetitive  Standards  and  the 
comparable  Federal  standards  action 
are  minimal  and  that  the  standards  are 
thus  substantially  identical.  OSHA 
therefore  approves  the  standards  in 
question.  However,  the  right  to 
reconsider  this  approval  is  reserved 


should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Room  1554, 
Federal  Office  Building,  1961  Stout 
Street.  Denver.  Colorado  80294;  Utah 
State  Industrial  Commission.  UOSHA 
Offices  at  160  East  300  South,  Salt  Lake 
City.  Utah  84111;  and  the  Office  of  State 
Programs.  Room  N-3613,  200 
Constitution  Ave.,  NW..  Washington. 
DC  20210. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c).  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplements  to  the 
Utah  State  Plan  as  a  proposed  change 
and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reason: 

The  Standards  were  adopted  in  accordance 
with  the  procedural  requirements  of  State 
law  which  permitted  public  comments,  and 
further  public  participation  would  be 
repetitious. 

This  decision  is  effective  June  29. 1984 
(Sec.  18,  Pub.  L  91-596,  84  Stat.  1608  (29 
U.S.C.  667)). 

Signed  in  Denver,  Colorado,  this  29th  day 
of  June,  1984. 

Byron  R.  Chadwick, 

Regional  Administrator. 

|FR  Doc.  S4-30738.  Filed  11-21-84:  8:4S  ami 
MLUNO  COOE  4510-M-« 


Office  of  Pension  and  Welfare  Benefit 
Programs 

I  Application  No.  D-5007  et  ■!.] 

Proposed  Exemptions,  Profit  Sharing 
Plan  and  Trust  Agreement  for 
Employees  of  Gonzaio  Camblor,  MD, 
DC.  et  al. 

agency:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 


Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor.  Room  N-4677.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20216. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  maimer  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975).  Effective  December  31, 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  complete 
statement  of  the  facts  and 
representations. 
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Profit-Sharing  Plan  and  Trust  Agreement 
for  Employees  of  Gonzaio  Camblor, 
M.D.,  P.O.  (the  Plan)  Located  in  Atlanta, 
Georgia 

(Application  No.  D-S007] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  ff  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  purchase  by  the 
Plan  of  a  participation  in  a  promissory 
note  of  the  SmithKline  Corporation  from 
Dr.  Gonzaio  Camblor,  under  the  terms 
descriljed  in  this  notice  of  pendency, 
and  the  personal  guarantee  by  Dr. 
Camblor  of  the  payment  of  the  Plan's 
participation  in  the  note,  provided  the 
Plan  pays  no  more  than  the  fair  market 
value  of  the  participation  on  the  date  of 
its  acquisition.' 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  partner  in  Cobb 
Pathologists,  a  general  partnership 
engaged  in  the  practice  of  medicine 
along  with  F.  Norman  Bowles,  M.D.,  P.C. 
and  Alan  I.  Jacobson,  M.D..  P.C.  The 
Plan  is  a  defined  contribution  profit- 
sharing  plan.  Dr.  Camblor.  who  is  the. 
sole  shareholder  and  sole  employee  of 
the  Employer,  is  the  only  participation  in 
the  Plan,  The  Plan  currently  has  assets 
of  approximately  $300,000. 

2.  Dr.  Camblor  is  the  holder  of  a 
promissory  note  from  SmithKline 
Corporation  dated  November  3, 1981  in 
the  principal  amount  of  $311,310.  The 
note  bears  interest  at  the  rate  of  10%  per 
annum,  and  all  interest  and  principal  are 
due  and  payable  on  November  3, 1986. 

3.  Dr.  Camblor  now  proposes  to  sell  a 
participation  in  the  note  to  the  Plan.  The 
proposed  investment  by  the  Plan  in  the 
note  will  represent  24.9%  of  the  assets  of 
the  Plan  on  the  date  of  the  purchase. 
The  note  participation  will  be  purchased 
at  a  price  which  will  provide  the  Plan 
with  a  rate  of  return  which  equals  the 
greater  of  13V4%  or  3  V4  points  above  the 
30  month  Certificate  of  Deposit  rate  of 
Trust  Company  Bank,  an  unrelated 
commercial  bank  located  in  Atlanta, 
Georgia,  as  of  the  date  of  the  Plan's 
acquisition  of  the  participation.  There 


'  Since  Dr.  Camblor  ii  the  sole  stockholder  of 
Gonzaio  Camblor,  M.D.,  P.C.  (the  Employer)  and  the 
only  participant  in  the  Plan,  there  is  no  jurisdiction 
under  Title  I  of  the  Act  pursuant  to  29  CFR  2510.3- 
3(b).  However,  there  is  jurisdiction  under  Title  U  of 
the  Act  pursuant  to  section  4975  of  the  Code. 


will  be  no  fees  or  commissions  paid  in 
connection  with  the  purchase. 

4.  The  promissory  note  in  which  the 
participation  is  being  purchased  was 
issued  by  a  public  corporation  and  is 
guaranteed  by  a  standby  letter  of  credit 
issued  by  the  Girard  Bank  and  held  by 
Philadelphia  National  Bank  as  transfer 
agent.  In  addition,  the  payment  of  the 
Plan's  participation  in  the  note  will  be 
personally  guaranteed  by  Dr.  Camblor. 
Dr.  Camblor  represents  that  in  the  event 
another  employee  becomes  eligible  to 
participate  in  the  Plan,  a  separate 
account  will  be  established  for  that 
participant  so  that  Dr.  Camblor  is  the 
only  Plan  participant  who  will  ever  be 
affected  by  this  transaction. 

5.  The  plan's  independent  trustee  is 
the  Georgia  State  Bank  (the  Bank)  of 
Atlanta,  Georgia.  Mr.  Elyea  D.  Carswell, 
Jr..  Trust  Officer  of  the  Bank,  has 
represented  that  the  discounted  price 
that  the  Plan  will  pay  in  order  to 
purchase  the  participation  will  provide 
the  plan  with  a  rate  of  return  at  least  as 
high  as  that  which  would  be  received  by 
a  commercial  lender  purchasing  the  note 
participation. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  contained  in 
section  4975(c)(2)  of  the  Code  because: 
(1)  The  transaction  will  involve  24.9%  of 
the  Plan's  assets;  (2)  the  terms  of  the 
participation  to  the  Plan  are  at  least  as 
high  as  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
party  according  to  the  Plan's 
independent  fiduciary;  and  (3)  Dr. 
Camblor  is  the  sole  participant  in  the 
Plan  to  be  affected  by  the  transaction, 
and  he  desires  that  the  transaction  be 
consummated  by  the  Plan. 

Notice  to  Interested  Persons:  Because 
Dr.  Camblor  is  the  sole  shareholder  of 
the  Employer  and  the  only  participant  in 
the  Plan,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  pendency  to  interested  persons. 
Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department 
within  30  days  of  the  date  of  publication 
of  this  notice  of  proposed  exemption. 

For  Further  Information  Contract: 
Gray  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
tole-free  number.) 

Coldevin  B.  Carlson,  M.D..  P.S.  Money 
Purchase  Pension  Plan  (the  Plan) 
Located  in  Seattle.  Washington 

[Application  No.  D-5416) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 


procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  sale  of  certain 
artwork  by  the  Plan  to  Dr.  and  Mrs. 
Coldevin  B.  Carlson  (the  Carlsons),  who 
are  disqualified  persons  with  respect  to 
the  Plan,  provided  the  purchase  price  is 
not  less  than  the  fair  market  value  of  the 
artwork  on  the  date  of  sale. 

Since  Dr.  Coldevin  B.  Carlson  (Dr. 
Carlson)  is  the  sole  shareholder  of 
Coldevin  B.  Carlson,  M.D.,  P.S.  (the  Plan  » 
Sponsor)  and  the  only  participant  in  the 
Plan,  there  is  no  jurisdiction  under  Title 
I  of  the  Act  pursuant  to  29  CFR  2510.3- 
3(b).  However,  there  is  jurisdiction 
under  Title  II  of  the  Act  pursuant  to 
section  4975  of  the  Code. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  money  purchase  profit 
sharing  plan  with  one  participant.  Dr. 
Carlson.  Dr.  Carlson  is  also  the  sole 
shareholder  and  the  sole  employee  of 
the  Plan  Sponsor,  and  the  trustee  of  the 
Plan.  As  of  May  31. 1983.  the  Plan  had 
total  assets  of  $21,564.  The  Plan  Sponsor 
is  a  professional  service  corporation 
which  provides  medical  services  to  the 
general  public. 

2.  On  April  12. 1980,  the  Plan 
purchased  a  Miro  lithograph  for  $1,360 
and  a  James  A.  Whistler  etching  for  $680 
and  on  September  17, 1980,  the  Plan 
purchased  an  antique  Georgian 
sideboard  for  $2,000  (collectively,  the 
Assets).  The  Assets  were  purchased  by 
the  Plan  at  the  direction  of  and  for  the 
account  of  Dr.  Carlson  pursuant  to  the 
self-directed  account  investment 
provisions  of  the  Plan.  The  Assets  have 
been  stored  at  Dr.  Carlson's  home  and 
place  of  business  since  their  purchase.* 

3.  The  Assets  were  acquired  by  the 
Plan  so  that  they  would  appreciate  in 
value  and  could  ultimately  be  disposed 
of  at  a  substantial  gain  to  the  Plan. 
However,  as  a  result  of  general  market 
conditions,  the  applicant  represents  that 
the  Assets  have  not  appreciated  as 
rapidly  as  originally  anticipated.  The 
applicant  proposes  that  the  Assets  be 
sold  to  the  Carisons.  The  Carisons  will 
purchase  the  Assets  for  their  total  fair 


'  The  Internal  Revenue  Service  has  made  a 
determination  that  the  storing  of  the  Assets  at  the 
home  of  Dr.  Carlson  and  at  his  place  of  business 
constitutes  a  prohibited  transaction.  The  applicant 
.^represents  that  excise  taxes  imposed  as  a  result  of 
the  maintenance  of  the  Assets  at  the  home  and 
place  of  business  of  Dr.  Carlson  for  calendar  years 
198a  1981  and  1982  have  been  paid.  The  applicant 
further  represents  that  any  additional  excise  tax 
which  may  be  due  will  be  paid  within  80  days  of  the 
granting  of  this  proposed  exemption. 
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market  value  of  $6,450.  The  purchase 
price  will  be  paid  in  cash. 

4.  Independent  appraisals  of  the 
Assets  have  been  performed  by 
companies  re^arly  engaged  in  the 
purchase  and  sale  of  items  similar  to  or 
identical  to  the  Assets.  The  Original 
Graphics  Gallery  located  in  Seattle, 
Washington  has  established  the  fair 
market  value  of  the  Miro  lithograph  at 
$2,200  and  the  fair  market  value  of  the 
lames  A.  Whistler  etching  at  $1,100  as  of 
December  21, 1983.  Bob  Alsin  Antiques 
of  Bellevue,  Washington  has  determined 
that  the  fair  market  value  of  the 
Georgian  sideboard  is  at  $3,150  as  of 
November  2, 1983. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because: 

(1)  The  Plan  will  receive  fair  market 
value  for  the  Assets; 

(2)  The  purchase  price  will  be  paid  in 
cash;  and 

(3)  The  Plan  trustee  has  determined 
that  the  proposed  transaction  is  in  the 
interests  of  and  protective  of  the  Plan 
and  its  participant  and  beneHciary. 

Notice  to  Interested  Persons 

Because  Dr.  Carlson  is  the  sole 
shareholder  of  the  Plan  Sponsor  and  the 
only  participant  in  the  Plan,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
other  persons.  Comments  and  requests 
for  a  hearing  must  be  received  by  the 
Department  within  30  days  of  the  date  of 
publication  of  the  notice  of  proposed 
exemption. 

For  Further  Information  Contact:  Ms. 
Linda  Hamilton  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
loll-free  number.) 

Duriron  Company.  Inc.  Pension  Tnut  for 
Salaried  Employees  (the  Plan)  Located 
in  Dayton.  Ohio 

[Application  No.  D-5423) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  (1)  the  continued  leasing  by  the  Plan, 
beyond  June  30, 1984,  of  certain  real 
property  to  Duriron  Company.  Inc.  (the 
Employer),  the  sponsor  of  the  Plan  and  a 


party  in  interest  with  respect  to  the  Plan; 
and  (2)  the  possible  sale  of  the  Property 
by  the  Plan  to  the  Employer  pursuant  to 
a  right  of  first  refusal  or  put  option, 
provided  that  the  terms  and  conditions 
of  the  transactions  are  no  less  favorable 
to  the  Plan  than  those  which  could  be 
obtained  by  the  Plan  in  similar 
transactions  with  an  unrelated  party. 

Effective  Date:  If  granted,  this 
exemption  will  be  effective  July  1, 1984. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  deHned  benefit 
pension  plan  which  had  923  participants 
and  net  assets  of  approximately 
$17,576,336  as  of  December  31, 1983.  The 
trustee  (the  Trustee)  of  the  Plan  is  Chase 
Manhattan  Bank,  N.A.  The  Plan  is 
administered  by  a  pension  and 
insurance  committee,  members  of  which 
are  appointed  by  the  board  of  directors 
of  the  Employer.  Portions  of  the  Plan's 
portfolio  are  managed  by  Tallasi 
Management  Company,  Inc..  the  Trustee 
and  American  Fletcher  National  Bank 
(the  Bank).  The  Bank  is  a  national 
banking  association  with  its  principal 
place  of  business  at  101  Monument 
Circle,  Indianapolis,  Indiana.  Apart  from 
acting  as  investment  manager  with 
respect  to  a  portion  of  the  Plan's  assets, 
the  Employer  and  the  Bank  are  not 
related  in  any  manner.  The  Employer 
represents  that  it  conducts  no  banking 
business  with  the  Bank.  The  Bank  has 
been  appointed  to  act  as  an  independent 
fiduciary  for  the  Plan  with  respect  to  the 
subject  transactions. 

2.  Among  the  assets  of  the  Plan  is  a 
parcel  of  improved  real  property  (the 
Property)  located  at  445  Findlay  Street, 
Dayton,  Ohio.  The  Property,  which  was 
contributed  to  the  Plan  by  the  Employer 
in  1967,  comprises  part  of  the  Plan's 
portfolio  which  is  managed  by  the  Bank. 
The  Property  consists  of  approximately 
3.485  acres  and  is  situated  between  the 
Employer's  manufacturing  facility  and 
property  owned  by  Consolidated  Rail 
Corporation,  an  unrelated  party.  Other 
than  one  small  storage  building,  the 
Property  is  used  primarily  to  provide 
parking  facilities  for  employees  of  the 
Employer.  As  of  March  1, 1984,  the 
Property  constituted  approximately 
1.02%  of  the  Plan's  net  assets.The  Plan 
also  holds  21,065  shares  of  Employer 
common  stock  valued  at  $295,190  as  of 
December  31, 1983.*  The  applicant 


*  The  applicant  represent*  that  the  Employer 
common  stock  held  by  the  Plan  constitute! 
"qualifying  employer  securities"  within  the  meaning 
of  section  407(d)(1)  of  the  Act.  The  Department  it 
expressing  no  opinion  herein  at  to  the  applicability 
of  section  407(d)(1)  to  the  Slock. 


represents  that  the  combined  value  of 
the  Property  and  the  Employer  common 
stock  comprise  approximately  2.7%  of 
the  Plan's  net  assets. 

3.  Coincident  with  its  acquisition,  the 
Plan  leased  the  Property  to  the  Employer 
for  an  initial  term  of  twenty  years  with 
three  ten-year  renewal  options.  The 
rental  under  the  initial  lease  (the  1967 
Lease)  was  set  at  $18,000  per  year  for 
the  initial  twenty-year  term  and  at 
$12,000  per  year  for  all  renewals.  THe 
1967  Lease,  which  was  triple  net 
provided  the  Employer  with  a  right  of 
first  refusal  in  the  event  that  the 
Property  was  offered  for  sale.  On  May  1, 
1984,  the  1967  Lease  was  renegotiated 
and  revised  (the  Revised  Lease).  The 
applicant  represents  that  both  the  1967 
Lease  and  the  Revised  Lease  were 
exempt,  until  |une  30. 1984.  from  the 
prohibited  transaction  provisions  of  the 
Act  pursuant  to  section  414(c)(2)  of  the  . 
Act." 

4  The  Revised  Lease  is  a  triple  net 
lease  which  has  an  initial  term  of  three 
years  (the  unexpired  initial  term  of  the 
1967  Lease)  with  three  renewal  options 
of  ten  years  each.  The  Bank,  as  the 
independent  fiduciary  for  the  Plan,  must 
approve  the  exercise  of  any  renewal 
option.  The  Employer  is  responsible  for 
all  taxes,  assessments,  insurance, 
utilities,  repairs  and  maintenance  on  the 
entire  term  of  the  Revised  Lease  and 
any  renewals  thereunder.  The  Employer 
is  required  to  provide,  at  its  own 
expense,  both  liability  and  casualty 
insurance  on  the  Property,  and 
additionally  to  indemnify  and  hold  the 
Plan  harmless  from  any  loss,  cost  or 
expense  of  any  kind  and  &om  any 
liability  to  any  person  due  to  damage 
resulting  from  the  occupancy  of  the 
Pioperty  by  the  Employer  or  from  any 
failure  of  the  Employer  to  comply  %vith 
the  lease  provisions,  absent  the 
consequences  of  any  tortious  or 
negligent  act  by  the  Plan  or  its  agents. 
Rental  during  the  first  three  years  of  the 
Revised  Lease  is  $18,000  per  year,  which 
is  the  amount  determined  to  be  the  fair 
market  rental  value  of  the  Property  in  an 
appraisal  made  on  March  1. 1984  by 
Philip  J.  Magin,  Jr.,  M.A.I.,  S.R.P.A.,  of 
the  Magin  Realty  Company,  Dayton, 
Ohio.  Mr.  Magin,  who  is  independent  of 
the  Employer,  also  appraised  the  fair 
market  value  of  the  Property  at  $180,000 
as  of  March  1, 1984.  Based  on  these 
appraised  values,  the  Plan  will  receive  a 
rate  of  return  on  the  Property  of 
approximately  10%  per  annum.  Rental 
payments  for  each  renewal  term  will  be 


*  The  Department  it  expressing  no  opinion  as  to 
the  applicability  of  taction  414(c)(2)  of  the  Act  to  the 
1967  Leate  or  to  the  Revltmi  Leata. 
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determined  by  independent  appraisals 
of  the  fair  market  rental  value  of  the 
Property  performed  as  of  the  first  day  of 
each  renewal  period.  Ail  such  appraisals 
will  be  made  by  an  M.AJ.  appraiser 
selected  by  the  Bank  as  the  independent 
fiduciary  for  the  Plan.  Additionally, 
independent  appraisals  by  an  MA.L 
apprasiser  selected  by  the  Bank  are 
required  to  be  performed  after  the  Brst 
five  years  of  each  renewal  term  to  re- 
determine the  fair  market  rental  value  of 
the  Property.  If  the  fair  market  rental 
value  differs  from  the  rent  then  being 
paid,  the  rent  for  the  remainder  of  that 
renewal  term  will  be  adjusted  to  the 
appraised  fair  market  rental  value  as  of 
the  first  day  of  the  sixth  year  of  that 
renewal  term. 

5.  The  Revised  Lease  contains  a  put 
option  pursuant  to  which  the  Trustee,  if 
directed  by  the  Bank,  may  require  the 
Employer  to  purchase  the  Property  for 
cash  at  its  then-current  appraised  fair 
market  value  as  determined  by  an 
independent  M.A.L  appraiser  selected 
by  the  Bank  if  (a)  the  Employer  fails  to 
exercise  any  of  its  renewal  options,  (b) 
the  Property  is  partially  condemned,  (c) 
the  Plan  is  Uquidated,  (d)  all  three 
renewal  options  have  been  exercised 
and  have  expired,  or  (e)  the  Employer  is 
in  default  under  the  Revised  Lease  and 
that  default  has  not  been  cured  within 
90  days. 

6.  The  terms  of  the  Revised  Lease 
provide  also  that  the  Employer  may 
purchase  the  Property  for  cash  at  its  fair 
market  value  as  determined  by  an 
independent  M.A.I.  appraiser  selected 
by  the  Bank  if  (a)  the  Bank,  as  the 
independent  fiduciary  for  the  Plan, 
directs  the  Trustee  to  offer  the  Property 
for  sale,  or  (b)  all  three  renewal  options 
have  been  exercised  and  have  expired 
and  the  Bank  determines  that  the  sale  of 
the  Property  would  be  in  the  Plan's  best 
interest.  The  Revised  Lease  states  that  if 
one  year  lapses  after  the  Employer  fails 
to  exercise  its  right  under  (a)  above  and 
the  Trustee  has  not  sold  the  Property, 
the  Bank  must  direct  the  Trustee  to 
reoffer  the  Property  to  the  Employer  at 
its  then-current  appraised  fair  market 
value. 

7.  The  Banlc  on  or  prior  to  June  18, 
1984,  reviewed  the  Plan's  financial 
statements,  needs  for  liquidity  and 
diversification  and  all  terms  and 
conditions  of  the  Revised  Lease, 
including  the  Employers's  right  of  first 
refusal  ai>d  the  Plcm's  put  option.  Based 
on  its  review,  the  Bank  states  that  the 
Revised  Lease  is  protective  of  tlie  Plan 
and  in  the  best  interest  of  the  Plan 
because  the  Property  will  produce 
regular  and  periodic  cash  income  to  the 
Plan  in  an  amount  determined  to  be  the 


fair  market  rental  value  of  the  Property 
by  an  independent  Mj\J.  appraiser, 
becatue  the  Plan  will  have  a  ready 
purchaser  for  the  Property  at  its 
appraised  fair  market  value  if  the  Plan 
elects  to  sell  the  Property;  and  because 
the  holding  and  leasing  of  the  Property 
is  consistent  with  the  cash  flow  needs  of 
the  Plan.  The  Bank  sUtes  further  that, 
after  consideration  of  all  options 
available  to  the  Plan  with  respect  to  the 
Property,  the  Bank  beheves  that  the 
most  appropriate  course  of  action  for  the 
Plan  with  respect  to  the  Property  is  to 
lease  it  to  the  Employer  under  these 
terms  and  conditions.  Pursuant  to  an 
investment  management  agreement,  the 
Bank  has  been  given  full  authority  to 
and  represents  that  it  will  discharge  all 
discretionary  duties  and  fiduciary 
responsibilities  relating  to  the  Revised 
Lease,  including  the  exercise  or  waiver 
of  any  options  granted  to  the  Plan  under 
the  Revised  Lease  and  the  enforcement 
on  behalf  of  the  Plan  of  the  Revised 
Lease  according  to  its  terms. 

8.  In  summary,  the  applicant 
represents  that  the  transactions  satisfy 
the  criteria  of  section  408(a)  of  the  Act 
because:  (1)  the  Property  represents  only 
approximately  one  percent  of  the  Plan's 
assets;  (2)  the  Revised  Lease  has  been 
approved  and  will  be  monitored  and 
enforced  by  the  Bank,  as  an  independent 
fiduciary  for  the  Plan;  (3)  the  rental  rate 
under  the  Revised  Lease  has  been 
determined  to  be  the  fair  market  rental 
value  by  an  independent  M.AJ. 
appraiser  and  the  rental  will  be 
readjusted  at  least  every  five  years  over 
the  term  of  the  lease  according  to 
reappraisals  made  by  a  qualified  M.A.I. 
appraiser  selected  by  the  Bank:  (4)  the 
Revised  Lease  is  a  triple  net  lease;  and 
(5)  the  put  option  in  the  Revised  Lease 
will  provide  the  Plan  with  a  purchaser 
for  the  Property  at  its  appraised  fair 
maket  value  should  the  Bank  determine 
that  the  Plan  should  sell  the  Property. 

For  Further  Information  Contact:  Ms. 
Katherine  0.  Lewis  of  the  Department, 
telephone  (202)  523-8972,  (This  is  not  a 
toll-free  number.) 

William  E.  Tassock.  P.C  Pension  Plan 
(the  Plan)  Located  in  Portland,  Oregon 

[Application  Na  D-542S] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  leason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 


shall  not  apply  to  the  September  10, 1960 
purchase  by  the  Plan  of  a  parcel  of  real 
property  located  at  1824  S.W.  Main 
Street  Portland,  Oregon  (the  Property) 
from  Mr.  William  E.  Tassock  for  $40,000 
in  cash,  provided  such  amoimt  was  not 
greater  than  the  fair  market  value  of  the 
Property  on  the  date  of  the  sale.' 
Effective  Date:  If  the  proposed 
exemption  is  granted,  it  will  be  effective 
September  10, 1980. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
pension  plan  with  one  participant  Mr. 
Tassock.  As  of  September  10, 1980.  the 
Plan  had  total  assets  of  approximately 
$160,240.  Mr.  Tassock.  who  is  the  sole 
shareholder  of  the  Employer,  is  also  the 
sole  trustee  of  the  Plan. 

2.  The  Property  consists  of  an  entire 
apartment  imit  which  comprises  the 
downstairs  unit  of  a  duplex.  Mr. 
Tassock  acquired  the  Property  from 
unrelated  persons.  He  acquired  a  25% 
interest  from  the  Archdiocese  of 
Portland  on  January  31, 1979,  another 
25%  interest  from  the  Shriners  Hospital 
for  Crippled  Children  on  August  10. 
1979,  and  in  March,  1980.  a  50%  interest 
from  the  daughter  of  La  Verne  Whitmore, 
who  acquired  the  interest  from  her 
father's  estate. 

3.  On  September  10, 198a  Mr.  Tassock 
sold  the  Property  to  the  Plan,  together 
with  the  lessor's  interest  in  a  certain 
lease  with  Mr.  Lloyd  Hickock,  an 
unrelated  person,  which  paid  the  lessor 
$500  per  month.  The  Plan's  interest  in 
the  Property  was  recorded  with  the 
recorder  of  Multnomah  County,  Oregon. 
Mr.  Tassock  as  trustee  for  the  Plan 
beheved  the  transaction  to  be  a  good 
income-producing  investment  for  the 
Plan. 

4.  The  Plan  paid  $4a000  cash  for  the 
Property.  Mr.  Clyde  M.  Buettner,  an 
independent  real  estate  appraiser  in 
Portland,  Oregon,  has  appraised  the 
Property  as  having  had  a  fair  market 
value  of  $40,000  as  of  the  last  quarter  of 
1980. 

5.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
satisfied  the  criteria  of  section  4975(c)(2) 
of  the  Code  because:  (1)  the  transaction 
involved  less  than  25%  of  the  Plan's 
assets;  (2)  the  Plan  paid  the  fair  market 
value  for  the  Property  as  determined  by 
an  independent  appraiser,  and  (3)  Mr. 
Tassock  is  the  only  participant  in  the 
Plan  to  be  affected  by  this  transaction. 


•  Sinoe  Mr.  Tataock  it  the  tote  stockholder  of 
William  E.  Tattock.  PC.  (tha  Employer)  and  Iha 
only  participant  in  the  Pian.  there  it  no  j«rttdicHoa 
under  Title  1  of  the  Act  pursuant  to  29  CFR  25103- 
3(b).  However,  there  it  juritdiction  under  Title  II  of 
the  Act  purtuaBi  to  tectkm  487S  of  the  Code. 
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and  as  Plan  trustee  he  determined  that 
the  transaction  was  appropriate  for  the 
Plan  and  in  the  Plan's  best  interest. 

Notice  to  Interested  Persons:  Because 
Mr.  Tassock  is  the  sole  stockholder  of 
the  Employer  and  the  sole  participant  in 
the  Plan,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
public  hearing  are  due  30  days  after  the 
publication  of  this  notice  in  the  Federal 


For  Further  Information  Contact:  Gary 
R  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toU-firee  number.) 

Bass  Investment  limited  Partnership 
(the  Partnership)  Located  in  Fort  Worth, 
Texas 

(Application  No.  D-5634] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4973(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code,  by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code  shall  not  apply,  effective 
July  9, 1984,  to  the  purchase  or  sale  of 
securities  between  the  Partnership  and 
employee  benefit  plans  (the  Plans)  with 
respect  to  which  the  Partnership  is  a 
party  in  interest,  provided  that  the  terms 
of  the  transactions  are  at  least  as 
favorable  to  the  Plans  as  the  terms 
generally  available  in  arm's-length 
transactions  between  unrelated  parties. 
The  Equitable  Life  Assurance  Society 
(Equitable)  is  the  limited  partner  in  the 
Partnership. 

Effective  Date:  If  granted,  this 
exemption  will  be  effective  July  9, 1984. 

Summary  of  Facts  and  Representations 

1.  Equitable  is  a  mutual  life  insurance 
company  organized  under  the  laws  of 
the  State  of  New  York.  It  is  the  third 
largest  life  insurance  company  in  the 
United  States,  having  total  assets  as  of 
December  31, 1983.  of  approximately  $44 
billion.  Among  the  wide  variety  of 
instvance  products  and  services  it 
offers.  Equitable  provides  funding,  asset 
management  and  other  services  for 
thousands  of  employee  benefit  plans 
subject  to  the  Act. 

Equitable  maintains  several  pooled 
separate  accounts  in  which  pension, 
profit  sharing  and  thrift  plans 


participate,  and  has  single  customer 
separate  accounts  and  direct  investment 
advisory  arrangements  pursuant  to 
which  it  or  one  of  its  affiliates  manages 
all  or  a  f>ortion  of  the  assets  of  a  number 
of  large  plans.  As  well.  Equitable  has 
established  a  pension  investment 
consulting  service,  EPIC,  which  provides 
generic  investment  advice,  but  no 
specific  recommendations  as  to  the 
retention  of  any  particular  asset 
manager  or  the  purchase  or  sale  of  any 
particular  investment  on  behalf  of  a 
plan. 

2.  Equitable  is  currently  attempting  to 
diversify  the  range  of  investments  in  its 
general  account  portfolio  and  certain 
other  portfolios  to  enhance  the  return  on 
investments  of  these  portfolios  without 
significantly  increasing  their  risk 
profiles.  In  this  regard.  Equitable  has  for 
many  years  been  interested  in  investing 
in  the  high-risk,  high-yield  securities 
market.  In  this  regard.  Equitable,  in 
conjunction  with  individuals  and 
entities  associated  with  Drexel  Bumham 
Lambert,  Inc.  (Drexel)  and  Bass  Brothers 
Enterprises  (Bass  Brothers)  have  formed 
the  Partnership.  The  applicant 
represents  that  Equitable's  interest  in 
the  Partnership  will  be  allocated  to  its 
general  account  and  to  Separate 
Account  No.  9,  its  guaranteed  contract 
separate  account.'  The  applicant  states 
that  it  is  possible  that  in  the  future  a 
part  of  Equitable's  limited  partnership 
interest  in  the  Partnership  will  be 
transferred  to  Equitable  Variable  Life 
Insurance  Company  (EVLICO),  a 
wholly-owned  subsidiary  of  Equitable. 

3.  The  Partnership  was  organized  as  a 
limited  partnership  under  Texas  law 
and  commenced  operations  on  July  9, 
1984.  The  duration  of  the  Partnership 
will  be  approximately  ten  years, 
although  the  term  of  the  Partnership 
may  be  extended  upon  the  mutual 
consent  of  the  partners.  Equitable  will 
also  have  the  option  of  terminating  the 
Partnership  after  three  years  and  each 
year  thereafter  if  the  Partnership's 
investment  performance  has  not 
satisfied  certain  minimum  standards. 
Equitable  (and  to  a  certain  extent, 
EVLICO)  will  hold  a  90%  equity  interest 
in  the  Partnership  as  the  sole  limited 
partner.  The  remaining  10%  equity 
interest  will  be  held  by  BMA  Limited 
parthership  (BMA)  which  is  comprised 
of  individuals  and  entities  from  Bass 
Brothers  and  Drexel.  Drexel  is  an 
international  investment  banking  and 


*  Separate  Account  No.  9  i«  a  "guaranteed 
contract  separate  account"  maintained  in 
connection  with  guaranteed  invettment  contracts 
issued  by  Equitable.  The  applicant  represents  that 
the  account  satisfies  certain  requirements  so  that 
the  assets  in  the  account  do  not  constitute  plan 
assets. 


securities  firm  with  considerable 
experience  in  the  high-risk,  high-yield 
bond  market,  and  Bass  Brothers  is  an 
investment  management  group.  BMA 
will  be  the  general  partner  of  the 
Partnership.  Equitable  will  participate  in 
70%  of  the  iHt>fit8  of  the  partnership  as  a 
limited  partner,  and  BMA  will 
participate  in  the  remaining  30%. 

4.  The  Partnership  has  a  initial 
capitalization  of  approximately  $500 
million,  of  which  $300  million  will  be 
equity  capital  and  $200  million  will  be 
non-recourse  bank  debt.  Equitable,  as 
the  sole  limited  partner,  will  contribute 
$270  million  of  the  initial  equity  capital 
and  BMA  will  contribute  $30  million. 
The  funding  of  the  loans  to  the 
Partnership  will  not  involve  assets  held 
by  the  banks'  trust  departments  on 
behalf  of  employee  benefit  plans. 

5.  BMA,  as  general  partner  of  the 
Partnership,  will  have  overall 
management  responsibility  for  the 
investment  of  the  Parthership's  assets. 
However,  Equitable  will  possess  some 
limited  authority  with  respect  to  the 
partnership's  investments.  In  this  regard, 
without  Equitable's  prior  approval,  the 
investment  of  the  Partnership's  assets 
will  be  subject  to  several  restrictions 
and  limitations.  Additionally,  a  senior 
investment  professional  from  Bquitable 
will  consult  with  the  general  partner  on 
a  frequent  and  regular  basis.  The 
Parthership  will  also  conduct  quarterly 
meetings  with  Equitable  to  review 
investment  activity  and  long-range 
strategies. 

6.  The  Partnership's  investment 
objective  will  be  to  achieve  long-term 
capital  growth  by  investing  in  debt 
instruments  which  offer  the  opportunity 
for  premium  current  return  or  significant 
capital  appreciation.  The  Partnership 
will  also  invest  in,  but  to  a  lesser  extent, 
equity  securities.  The  investment 
objective  of  the  Partnership  is  premised 
in  the  belief  that  the  "quoted"  prices  for 
the  securities  of  a  particular  issuer  may 
be  depressed  to  a  greater  extent  than 
warranted  by  the  apparent  financial 
condition  of  the  issuer.  For  example,  the 
Partnership  may  invest  in  debt  securities 
that  are  in  default  or  with  respect  to 
which  issuers  are  not  making  required 
interest  or  sinking  fund  payments. 
Although  such  investments  may  involve 
substantial  risk-taking  by  the 
Partnership,  any  potential  investment 
risk  will  be  offset  by  the  Partnership's 
acquistion  of  investments  at  prices  low 
enough  to  provide  an  adequate  return  on 
the  investment  even  in  the  event  of 
liquidation.  The  applicant  estimates  that 
the  Market  for  these  securities  now 
totals  approximately  $40  billion  (par 
value). 
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7.  The  applicant  seeks  an  exemption 
to  allow  Plans  to  sell  or  purchase 
securities  to  or  from  the  Partnership. 
Because  Equitable  owns  a  more  than 
50%  interest  in  the  Partnership,  the 
Partnership  may  be  a  party  in  interest 
with  respect  to  Plans  to  which  Equitable 
is  a  party  in  interest.  Accordingly,  the 
purchase  or  sale  of  securities  between 
any  such  Plan  and  the  Partnership  may 
involve  a  violation  of  the  prohibited 
transaction  provisons  of  the  Act.  The 
applicant  states  that  securities  may  be 
acquired  by  the  Partnership  from  a 
nominee  or  a  financial  institution  which 
is  acting  on  behalf  of  another  party,  or 
from  or  through  a  broker/dealer  making 
it  virtually  impossible  to  identify  the 
party  which  is  actually  selling  the 
securities.'' 

8.  With  respect  to  sales  of  securities,  a 
Plan  may  hold  bonds  issued  by  a 
company  that  is  suffering  severe 
financial  hardship.  Because  the  Plan 
may  not  want  to  continue  to  hold  bonds 
that  involve  a  high  risk  of  default,  the 
Plan  may  sell  the  bonds  to  the 
partnership.  Such  a  transaction  may  be 
effected  through  a  broker/dealer  or 
through  a  privately-negotiated 
transaction.  With  regard  to  purchases  of 
securities  by  Plans  from  the  partnership, 
the  applicant  states  that  the  investment 

"^by  Plans  in  high-yield,  high-risk 
investment  opportimities,  when 
consistent  with  the  Plan's  investment 
objectives  and  after  appropriate 
considerations  by  Plan  fiduciaries,  may 
be  appropriate  and  suitable  Plan 
investments.' 

9.  The  applicant  requests  relief  only 
from  section  406(a)  of  the  Act  with 
respect  to  the  transactions.  In  this 
regard,  neither  Equitable  (and  its 
affiliates)  nor  any  other  party  affihated 
with  the  Partnership  will  use  any 
discretionary  authority  it  may  have  with 
respect  to  a  Plan  to  cause  the  Plan  to 


'  The  Conference  Report  accompanying  the  Act 
(House  of  Representatives  Report  No.  93-1280, 93d 
Congress  2d  Session,  pg.  307)  states  that  "in 
general,  it  is  expected  that  a  transaction  will  not  be 
a  prohibited  transaction  (under  either  the  labor  or 
tax  provisions)  if  the  transaction  is  an  ordinary 
"blind"  purchase  or  sale  of  securities  through  an 
exchange  where  neither  buyer  nor  seller  (nor  the 
agent  of  either)  knows  the  identity  of  the  other  party 
involved." 

Accordingly.  In  this  proposed  exemption  the 
Department  is  not  proposing  exemptive  relief  for 
such  transactions. 

*  The  Department  expresses  no  opinion  herein 
whether  a  Plan's  investment  in  securities  acquired 
from  the  Partnership  would  be  consistent  with  the 
Provisions  of  Part  4  of  Title  I  of  the  Act.  As  well  the 
department  is  not  proposing  relief  herein  for 
prohibited  transactions  which  may  result  from  the 
holding  of  securities  by  Plans  after  purchase  thereof 
from  the  Partnership.  In  this  regard,  the  holding  of 
equity  or  debt  securities  by  a  Plan  of  a  Plan  sponsor 
or  affiliate  which  is  not  statutorily  exempt  under  the 
Act  would  not  be  provided  relief  by  this  exemption. 


engage  in  a  transaction  with  the 
Partnership.  The  Applicant  represents 
that  any  purchase  or  sale  of  securities 
between  a  Plan  and  the  Partnership  %vill 
be  authorized  by  a  fiduciary  of  the  Plan 
who  is  totally  unrelated  to  the 
Partnership,  Equitable  or  any  of  their 
affiliates.  Further,  the  applicant 
represents  that  with  respect  to  Plans  for 
which  Equitable  or  an  affiliate  provides 
investment  consulting  services,  no 
recommendations  would  be  made  that  a 
Plan  should  or  should  not  engage  in  a 
transaction  with  the  Partnership. 

10.  In  summary,  the  applicant 
represents  that  the  transactions  satisfy 
the  statutory  criteria  of  section  408(a)  of 
the  Act  as  (1)  fiduciaries  totally 
unrelated  and  independent  of  Equitable, 
the  Partnership  or  any  of  their  affiliates 
will  have  sole  and  exclusive  discretion 
with  regard  to  a  decision  to  engage  in  a 
transaction  with  the  Partnership:  (b) 
transactions  with  the  Partnership  may 
allow  Plans  to  acquire  and  dispose  of 
high-yield,  high-risk  securities  when 
deemed  appropriate;  and  (c)  the  Plans 
will  deal  with  the  Partnership  on  terms 
no  less  favorable  to  the  Plans  than  those 
terms  available  wnth  an  unrelated  party. 

For  Further  Information  Contact;  Mr. 
Daivd  Stander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Mountain  View  Medical  CUnic,  Ltd. — 
Michael  J.  Lipson,  M.D.,  Defined  Benefit 
Pension  Plan;  Mountain  View  Medical 
Clinic  Ltd. — Genaro  Licosati,  M.D.. 
Defined  Benefit  Pension  Plan;  Mountain 
View  Medical  Clinic,  Ltd. — |ohn  W. 
Curtin.  M.D.;  Defined  Benefit  Pension 
Plan;  Mountain  View  Medical  Clinic, 
Ltd.— Donald  M.  Taylor,  M.D.,  Defined 
Benefit  Pension  Plan;  and  Mountain 
View  Medical  Clinic,  Ltd.— ChaHes  L 
Levison.  M.D.,  Defined  Benefit  Pension 
Plan  (collectively,  the  Plans)  Located  in 
Phoenix.  Arizona 

(Application  No.  0-5640] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  continued 
leasing  by  the  Plans,  beyond  June  30, 
1984,  of  certain  improved  real  property 
(the  Property)  in  which  the  Plans  own 


undivided  interests,  to  Mountain  View 
Clinic,  Ltd.  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plans, 
provided  that  the  terms  of  the 
transaction  are  no  less  favorable  to  the 
Plans  then  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party. 

Effective  Date:  If  granted,  the 
exemption  will  be  effective  October  10, 
1984. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  defined  benefit 
pension  plans  with  one  participant  each. 
The  combined  assets  of  the  Plans,  as  of 
January  31, 1984,  were  approximately 
$2,570,491.  The  trustee  of  each  Plan  and 
the  person  responsible  for  the 
investment  of  each  Plan's  assets  is  the 
sole  participant  in  each  Plan.'  The 
Employer  and  sponsor  of  the  Plans  is  an 
Arizona  corporation  in  which  each  of 
the  participants  of  the  Plans  owns  a  20% 
interest. 

2.  The  Property  was  originally  owned 
by  the  Mountain  View  Medical  Clinia 
Ltd.  Employees  Profit  Sharing  Plan  (the 
Profit  Sharing  Plan)  which  was  adopted 
October  28, 1968.  The  Profit  Sharing  Plan 
was  terminated  on  August  24. 1979,  and 
the  assets  of  the  Profit  Sharing  Plan 
were  merged  into  the  Mountain  View 
Medical  Clinic,  Ltd.  Restated  Employees 
Retirement  Plan  (the  Retirement  Plan). 
The  Retirement  Plan  was  a  money 
purchase  pension  plan  which 
specifically  provided  for  the 
maintenance  of  fully  vested  separate 
accounts  with  respect  to  the  assets 
merged  from  the  Profit  Sharing  Plan.  In 
July,  1983.  the  Retirement  Plan  was 
terminated  and  merged  into  the 
Mountain  View  Medical  Clinic,  Ltd. 
Pension  Plan  (the  Pension  Plan).  The 
Pension  Plan  was  a  defined  benefit 
pension  plan  which  was  subsequently^ 
divided  into  five  separate  defined 
benefit  pension  plans  (the  Plans  as 
defined  herein)  for  the  purpose  of 
maintaining  separate  fiinding  standard 
accounts  and  permitting  independent 
investment  discretion.  Undivided 
interests  in  the  assets  of  the  Pension 
Plan  were  distributed  to  the  Plans  in  the 
following  percentages: 

(a)  Mountain  View  Medical  Clinic 
Ltd.— Michael  I.  Lipson,  M.D.,  Defined 
Benefit  Pension  Plan,  9% 


*  The  sponsor  of  the  Plans  and  tlic  sole 
pariicipant  and  trustee  of  each  Plan  represent  that 
new  plans  will  be  created  for  any  employees  of  the 
Plan  sponsor  who  become  eligible  to  participate  in  a 
plan.  No  additional  employees  of  the  Employer  will 
l>ecome  participants  in  the  five  Plans  requesting  the 
exemption. 


RWL  Radiological  CoosuHants,  Inc. 
Pension  Plan  (the  Pension  Plan)  and 
RWL  Radiological  Consultants,  Inc. 
Retirement  Plan  (the  Retirement  Plan: 
Collectively,  the  Plans)  Located  in 
Texarkana,  Arkansas 

[Application  Noa.  D-^707  and  D-SZOe] 
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(b)  Mountain  View  Medical  Clinic 
Ltd.— Geaaio  Licoeati.  MJ).,  Defined 
Benefit  Pension  Plan.  29% 

(c)  Mountain  View  Medical  Clinic. 
Ltd.— John  W.  Curtin,  MJ).,  Defined 
Bene^t  Pension  Plan.  24.5% 

(d)  Mountain  View  Medical  Cliiiic. 
Ltd.— Donald  M.  Taylor.  M.D.,  Defined 
Benefit  Pension  Plan,  7% 

(e)  Mountain  View  Medical  Clinic. 
Ltd. — Charles  L  Levison,  M.D.,  Defined 
Benefit  Pension  Plan.  30.5% 

3.  The  Property  is  a  parking  lot  which 
had  been  partially  paved  prior  to  July, 
1973.  when  it  was  leased  by  the 
Mountain  View  Medical  Clinic.  Ltd. 
Employees  Profit  Sharing  Plan  to  the 
Employer  pursuant  to  a  written  lease 
(the  1973  Lease)  dated  July  a  1973  and 
expiring  on  July  8. 197a  The  Property 
has  been  used  continuously  as  a  parking 
lot  for  employees  and  patients  of  the 
Employer.  Under  the  1973  Lease,  the 
Employer  was  responsible  for 
maintenance  of  the  improvements,  the 
payment  of  utiUty  charges,  taxes  and 
assessments,  and  for  maintaining  public 
liability  insurance  in  addition  to  paying 
monthly  rental  of  $390.  At  the  expiration 
of  the  1973  Lease  term  on  July  8. 1978, 
the  parties  orally  agreed  to  extend  the 
lease.  In  April  1979,  the  portion  of  the 
Property  which  had  been  unpaved  was 
paved  at  the  Employer's  expense.  The 
Employer,  which  has  continued  to  pay 
monthly  rent  of  $390  and  to  perform  its 
obligations  under  the  lease  in  a  timely 
manner,  represents  that  the  leasing 
arrangements  were  exempt,  until  June 
30. 1984.  under  section  414(c)(2)  of  the 
Act.'° 

4.  The  requested  exemption  would 
permit  the  Plans  to  continue,  after  June 
30, 1984,  to  lease  the  Property  to  the 
Employer.  The  Property  consists  of  a 
21.008  square  foot  parcel  located  at  the 
northeast  comer  of  Indian  School  Road 
and  45th  Place  in  Phoenix.  Arizona.  The 
Property  has  been  appraised  at  $273,000 
as  of  July  27. 1984  by  Wendell  L 
Montandon.  M.A.L,  an  appraiser  with 
Winius  Montandon.  Inc.  2302  East 
Magnolia  St.  Phoenix.  Arizona,  who 
stated  that  he  has  no  personal  interest 
or  bias  with  respect  to  the  Property  or 
the  parties  involved.  Mr.  Montandon 
stated  also  that  the  fair  market  rental 
value  of  the  Property,  as  of  September 
17. 1984.  was  $30,030  per  annum.  The 
applicants  state  that  based  upon  the  fair 
market  value  of  the  assets  of  each  Plan 
as  of  January  31, 1984.  no  Plan  had  an 
undivided  interest  in  the  Property  which 


constituted  more  than  16%  of  the  assets 
of  such  Plan. 

5.  The  new  lease  (the  Lease)  is  a  triple 
net  lease  which  was  executed  on 
October  10. 1984,  and  was  made 
effective  from  July  1, 1984  through  June 
30, 1904.  >  >  The  Lease  may  be  renewed 
by  the  Employer,  if  it  has  not  defaulted 
under  the  Lease,  for  three  additional 
periods  of  five  years  each.  The  initial 
rent  is  $32,780  per  year,  payable  in 
monthly  installments  of  $2,730, 
representing  a  return  to  the  Plan  of  12% 
per  annum  on  the  fair  market  value  of 
the  Property  as  of  September  17, 1984. 
The  Lease  requires  adjustments  to  the 
rental  rate  on  every  fifth  anniversary  so 
that  the  rent  will  equal  or  exceed  the 
fair  market  rental  value  of  the  Property 
as  determined  at  that  time  by  a  qualified 
appraiser  who  is  not  related  to  the 
Employer  or  any  of  its  principals.  In  no 
event,  however,  Will  the  rental  rate  be 
less  than  $2,730  per  month. 

6.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 
satisfy  the  criteria  set  forth  in  section 
408(a)  of  the  Act  because  (a)  the  initial 
rent  payable  under  the  Lease  exceeds 
the  fair  market  rental  value  of  the 
Property  as  determined  by  an  unrelated 
M.A.I,  appraiser;  (b)  the  Lease  requires 
adjustments  to  the  rental  rate  on  every 
fifth  anniversary  of  the  Lease  so  that  die 
rent  will  equal  or  exceed  the  fair  rental 
value  of  the  Property  as  determined  at 
the  time  by  a  qualified,  unrelated 
appraiser  (c)  the  Plans  will  pay  no 
expenses  relating  to  the  Property;  and 
(d)  the  individuals  who  are  the  trustees 
and  sole  participants  of  each  of  the 
respective  Plans  believe  the  proposed 
transaction  is  in  the  best  interest  of  the 
Plans  and  their  beneficiaries. 

Notice  to  Interested  Persons:  Because 
each  of  the  participants  in  these  Plans  is 
the  sole  participant  in  each  Plan,  it  has 
been  determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  public 
hearing  are  due  30  days  after 
publication  of  the  notice  in  the  Federal 
Register. 

For  Further  Information  Contact: 
Katherine  D.  Lewis  of  the  Department, 
telephone  (202)  523-8972.  (This  is  not  a 
toll-free  number.) 


'"  The  Oepartnent  exprsMCs  no  opinkm  aa  lo  tb* 
■ppJicabiUty  of  Mction  4M<cM2)  of  the  Act  with 
respect  to  the  l«caa%  of  the  Profwrty  by  the  Plan*  to 

the  Employer. 


■ '  Since  July  1. 1984.  <nd  until  October  la  19B4. 
the  Employer  continued  to  pay  rental  to  the  Plan  of 
$390  per  month.  As  a  condition  of  the  exemption, 
the  Employer  repreaentj  that  it  will  pay  to  the  Plan 
the  differet>ce  between  the  rental  actually  paid  and 
the  fair  market  rental  value  for  the  period  between 
|uly  1.  iaS4  and  October  10.  1964.  in  addition  to 
paying,  within  80  days  from  the  date  of  a  grant  of  as 
individual  exemption  by  the  Department,  any  excise 
laxe*  applicable  under  a«ction  4975(a)  of  the  Code 
for  Ikal  period. 


Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(c)(2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  2a  1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  appUcation 
of  Section  4975  of  the  Code,  by  reasons 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code  shall  not  apply  to  the  proposed 
sale  of  certain  real  property  (the 
Property)  by  the  Plans  to  Dr.  Ray  W. 
Leavelle,  a  party  in  interest  with  respect 
to  the  Plans,  for  cash  in  an  amount 
which  is  the  greater  of  (1)  the  fair 
market  value  of  the  Property  on  the  date 
of  sale,  or  (2)  the  total  cost  of  acquisition 
and  holding  the  Property  by  the  Plans 
through  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Pension  Plan  and  the 
Retirement  Plan  are  a  money  purchase 
plan  and  a  defined  benefit  plan, 
respectively,  each  of  which  has  three 
participants.  As  of  August  31, 1983,  the 
Plans  had  total  combined  assets  of 
approximately  $291,304.  Dr.  Ray  W. 
Leavelle  (Dr.  Leavelle)  is  the  trustee  and 
decisionmaker  with  respect  to  the 
investments  of  both  Plans,  and  is  also 
the  sole  shareholder  of  RWL 
Radiological  Associates,  Inc.  (the 
Employer). 

2.  The  Plans  purchased  the  Property 
from  an  unrelated  party  on  May  11. 1983. 
as  an  investment.  The  purchase  price, 
which  was  $212,000,  was  paid  in  cash. 
There  are  no  encumbrances  on  the 
Property.  The  Property  is  located  in 
Little  River  Coimty,  Arkansas.  The 
Property,  which  is  in  a  rural  area  and  is 
primarily  farmland,  consists  of  two 
tracts,  one  of  which  is  a  459.56  acre 
unimproved  tract  and  the  other  of  which 
is  a  two-acre  tract  improved  by  a  small 
house.  The  applicant  represents  that  the 
Property  has  been  held  strictly  for 
investment  purposes  and  that  no  other 
use  of  any  type  has  been  or  is  being 
made  of  the  Property  since  it  has  been 
held  by  the  Plans.  The  applicant 
represents  further  that  no  costs  have  , 
been  incurred  by  the  Plans  and  no 
income  has  been  produced  for  the  Plans 
while  holding  the  Property.  The  Property 
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currently  constitutes  approximately  73% 
of  the  Plans'  assets  based  on  its  cost  to 
the  Plans." 

3,  The  Property  was  appraised  on  June 
5, 1984  by  Mr,  Jim  Freeman,  a  fee 
appraiser  since  1973  and  an  associate  of 
P,  M.  Brown  Realtors,  Inc.,  Texarkana, 
Texas,  Mr.  Freeman  and  P,  M,  Brown 
Realtors,  Inc.  are  independent  of  Dr. 
Leavelle  and  the  Employer.  Mr.  Freeman 
determined  the  fair  market  value  of  the 
Property,  as  of  June  4, 1984,  to  be 
$165,000. 

4,  The  application  states  that 
farmland  in  Arkansas  has  declined  in 
value  generally  and  is  likely  to  continue 
to  decline  in  value  in  the  foreseeable 
future,  and  therefore  that  it  would  be  in 
the  best  interest  of  the  Plans  to  sell  the 
Property  and  reinvest  the  proceeds  in 
more  profitable  and  secure  investments. 
Dr.  Leavelle  has  offered  to  purchase  the 
Property  from  the  Plans  for  the  greater 
of  $212,000  or  the  Plans'  total  costs 
incurred  in  the  acquisition  of  and 
holding  of  the  Property.  The  Plans  will 
incur  no  real  estate  commissions  or  fees 
in  connection  with  the  proposed  sale. 
Dr.  Leavelle,  as  the  trustee  of  the  Plan, 
represents  that  the  purchase  price  will 
totally  indemnify  the  Plans  for  any  costs 
incurred  relating  to  the  Property  and 
that  the  proposed  sale  is  in  the  best 
interest  of  the  Plans  because  the 
Property,  which  was  purchased  strictly 
as  an  investment,  constitutes  a  large 
percentage  of  the  Plans'  assets  and  has 
declined  in  value  by  22%  during  the  past 
year. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  406(a)  of  the 
Act  because:  (a)  the  sale  will  be  a  one- 
time transaction  for  cash;  (b)  the 
Property  will  be  sold  at  a  price  which 
ensures  that  the  Plans  will  not  sustain  a 
loss  on  their  investment  and 
expenditures  in  connection  with  the 
acquisition  and  holding  of  the  Property; 
(c)  the  Plans  will  not  pay  any  real  estate 
commissions  or  fees  in  connection  with 
the  proposed  sale;  (d)  the  proposed  sale 
will  enable  the  Plans  to  dispose  of  a 
non-income  producing  asset  which  has 
declined  in  value  and  to  reinvest  the 
proceeds  of  the  sale  in  more  liquid  and 
secure  investments;  and  (e)  Dr.  Leavelle, 
as  the  trustee  of  the  Plans,  represents 
that  the  proposed  sale  is  in  the  best 
interest  of  the  Plans  and  their 
participants  and  beneficiaries. 

For  Further  Information  Contact:  Ms. 
Katherine  D,  Lewis  of  the  Department, 


"  In  this  proposed  exemption  the  Department 
expresses  no  opinion  as  lo  whether  the  acquisition 
of  the  Property  violated  any  provision  of  Part  4  of 
Title  I  of  the  Act. 


telephone  (202)  523-8972.  (This  is  not  a 
toll-fi«e  number.)  | 

r. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  bneneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  D.C..  this  19th  day 
of  November.  1984. 
Elliot  I.  Daniel 

Acting  Assistant  Administrator  for 
Regulations  and  Interpretations.  Office  of 
Pension  and  Welfare  Benefit  Programs,  U.S. 
Department  of  Labor. 

|FR  Doc  8^.^0734  Filed  ll-Zl-M:  MS  «in| 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Music  Advisory  Panel  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Orchestra  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  December  3. 1984.  from  9:00  a.m. 
to  6KX)  p.m.,  December  4-5, 1984,  from 
9:00  a.m.  to  9:30  p.m..  and  December  a 
1984  from  9:00  a.m.  to  5:00  p.m.  in  Room 
M-14  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  6. 1984.  from 
10:30  a.m.  to  12:30  p.m.,  to  discuss  policy 
and  guidelines. 

The  remaining  sessions  of  the  meeting 
on  December  3. 1984.  9:00  a.m.  to  6KX) 
p.m.,  December  4-5, 1984,  from  9:00  a.m. 
to  9:30  p.m.,  December  6, 1984  from  9«) 
a.m.  to  10:30  a.m.  and  December  6, 1984, 
from  12:30  p.m.  to  5K)0  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1985.  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13, 1980,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsections  (c)  (4),  (6),  and 
9(b)  of  section  552b  of  Title  5,  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  Horn  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  634-6070. 

Dated:  November  15, 1984. 
John  H.  Claik. 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

(FK  Doc  M-aoan  Filed  11-22-M:  S^S  am) 
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NATIONAL  ENDOWMENT  FOR  THE 
ARTS  AND  THE  HUMANITIES 

Design  Arts  Advisory  Panel 
(Fellowships  Section);  Meeting 

Correction 

In  FR  Doc.  84-30324  beginning  on  page 
45821  in  the  issue  of  Tuesday,  November 
20, 1984,  make  the  following  correction 
to  the  heading  of  the  document  in  the 
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first  column  of  page  45821:  Remove 
"Chapter  VI — Office  of  Postsecondary 
Education,  Department  of  Education" 
and  insert  in  its  place  the  a^ncy  name 
as  set  forth  above. 


OFFICE  OF  THE  UNITEO  STATES 
TfMOE  REPRESENTATIVE 

MenttflceMon  of  Tariff  and  Nontariff 
Barriers  to  (or  Ottter  Distortions  of) 
Trade  m  United  States  Whie;  PutHte 
CofiMnents 

agency:  Office  of  the  United  States 

Trade  Representative,  Executive  Office 

of  the  President. 

ACTION:  Notice  requesting  written 

comments. 


;  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
soliciting  written  comments  on  the 
status  of  trade  in  United  States  wine 
from  representatives  of  the  wine  and 
grape  products  industries  in  the  United 
States. 

The  Trade  and  Tariff  Act  of  1984  (the 
"Act")  was  signed  into  law  on  October 
30, 1984.  Title  IX  of  that  Act  the  Wine 
Equity  and  Expansion  Act  of  1984. 
provides  USTR  with  specific 
responsibilities  to  respond  to  problems 
that  Congress  has  found  are  facing  the 
U.S.  wine  industry.  Among  these 
responsibilities  are:  (1)  the  designation 
of  major  wine  trading  countries  and  (2) 
the  development  and  coordination  of 
reports  on  wine  trade. 

Section  906  of  the  Act  provides  that 
USTR  must  consult  with  representatives 
of  the  wine  and  grape  products 
industries  in  the  United  States  before  (1) 
identifying  tariff  barriers  and  nontariff 
barriers  to  (or  other  distortions  of)  trade 
in  United  States  wine  and  designating 
major  wine  trading  countries  and  (2) 
developing  reports  on  wine  trade. 

Consultation  is  additionally  required 
with  respect  to  appropriate  Presidential 
action  under  the  Trade  Act  of  1974.  Such 
consultation  with  be  pursued  at  the 
appropriate  time  after  the  completion  of 
reports  pursuant  to  Section  905. 

In  order  to  begin  the  consultation 
process  required  by  section  906  before 
identifying  tariff  barriers  and  nontariff 
barriers  to  (or  other  distortions  of)  trade 
in  United  States  wine  and  designating 
major  wine  trading  countries,  USTR 
seeks  written  comments  from 
representatives  of  the  wine  and  grape 
products  industries  in  the  United  States. 
Such  comments  should  contain  the 
views  of  industry  representatives  on  the 
status  of  U.S.  wrine  in  international  trade 
supported  by  specific  information 


regarding  any  tariff  or  nontariff  barriers 
(or  other  distortions  of  trade)  of  which 
industry  representatives  are  aware  that 
affect  the  trade  of  U.S.  wine. 
DATE:  Written  comments  should  be 
received  by  December  15, 1984.  Twenty 
copies  of  the  submission  must  be 
provided. 

address:  Written  coments  should  be 
submitted  to  Carolyn  Frank,  (Secretary, 
Trade  Policy  Staff  Committee),  Office  of 
the  United  States  Trade  Representative, 
Room  500.  600  17th  Street,  NW., 
Washington,  D.C.  20506.  (202)  395-3487. 
FOfI  FURTNCR  INFOMfATION  CONTACT: 

Ellen  Terpstra,  (Advisor  to  the  Assistant 
U.S.  Trade  Representative  for 
Agricultural  Affairs  and  Commodity 
Policy),  Office  of  the  United  States 
Trade  Representative,  Room  223,  600 
17th  Street,  NW.,  Washington,  D.C. 
20506,  (202)  395-5006. 

Alexander  Piatt  (Associate  General 
Counsel),  Office  of  the  United  States 
Trade  Representative,  Room  423,  600 
17th  Street,  NfW.,  Washington,  D.C. 
20506.  (202)  395-7305. 
Dated:  November  19. 1984. 

Frederick  L.  Montgomery, 

Chairman.  Trade  Policy  Slaff  Committee. 

|FK  Doc  84-3072D  Piled  11-n-M:  »M  unl 
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POSTAL  SERVICE 

Domestic  Mall  Classification  Schedule 
Changes  for  Special  Fourth  Class  Mall 

On  May  18, 1984,  the  Postal  Service 
filed,  pursuant  to  Chapter  36,  Title  39, 
United  States  Code,  a  request  with  the 
Postal  Rate  Commission  for 
recommended  decisions  on  changes  to 
the  Domestic  Mail  Classification 
Schedule  to  permit  computer-readable 
media  containing  prerecorded 
information,  and  books  containing  at 
least  eight  printed  pages  to  be  mailed  as 
special  fourth-class  mail.  An 
explanation  and  an  invitation  to 
participate  in  Commission  Docket  No. 
MC84-1  was  published  in  the  Federal 
Register  by  the  Postal  Rate  Commission 
on  lune  5. 1984  (49  FR  23265-66). 

On  October  23, 1984,  the  Postal  Rate 
Commission  issued  an  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC84-1.  The  Commission  recommended 
adoption  of  a  settlement  by  the  parties, 
which  followed  the  Postal  Service 
proposal  with  one  minor  modification  to 
allow  guides  or  scripts  prepared  solely 
for  use  with  computer-readable  media 
containing  prerecorded  information  to 
be  mailed  as  special  fourth-class  mail. 

On  November  14. 1984,  the  Governors 
of  the  Postal  Service  decided  to  approve 


the  Conunission's  recommended 
decision,  and  to  order  the  recommended 
changes  into  effect  on  a  permanent 
basis,  pursuant  to  39  U.S.C.  3625.  The 
Board  of  Governors  concurrently 
determined  that  these  changes  would 
become  effective  at  12:01  a.m.  on 
November  25, 1984.  (The  Governors' 
Decision,  the  Record  of  the 
Commission's  hearings,  and  the 
Commission's  Recommended  Decision 
may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402.  The  Governor's 
Decision  and  the  Commission's  Opinion 
and  Recommended  Decision  are 
available  for  inspection  in  the  Library  at 
Headquarters,  United  States  Postal 
Service,  475  L'Enfant  Plaza  West,  SW.. 
Washington,  D.C.  20260-1641.) 

In  accordance  with  these  actions  by 
the  Governors  and  the  Board  of 
Governors,  the  Postal  Service  hereby 
gives  notice  that  the  following 
classification  changes  become  effective 
at  12:01  a.m.,  November  15, 1984. 

1.  Section  400.021(a)  of  the  Domestic 
Mail  Classification  Schedule  has  been 
fully  revised  to  read  as  follows: 

a.  Books,  including  IxMks  issued  to 
supplement  other  books,  of  at  least  8  printed 
pages,  consisting  wholly  of  reading  matter  or 
scholarly  bibliography  or  reading  matter  with 
incidental  blank  spaces  for  notation,  and 
containing  no  advertising  matter  other  than 
incidental  announcements  of  books; 

2.  A  new  section  400.021(j)  of  the 
Domestic  Mail  Classification  Schedule 
is  added  to  read  as  follows: 

j.  Computer-readable  media  containing 
prerecorded  information  and  guides  or  scripts 
prepared  solely  for  use  with  such  media. 
(39  U.S.C.  3625) 
W.  Allm  Sanders, 

Associate  General  Counsel,  Office  of  General 
Law  and  Administration. 

(PR  Dec  M-sa7S2  FUad  11-21-S4:  B:«S  ■fn| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  D.C.  20549. 

Extension  of  Approval 
Rule  62 
No.  270-166 


Registar  /  Voi  49.  No.  227  /  FViday.  November  23.  Wi»  /  Wotfces 


Notice  is  hereby  given  that  punmant 
to  tbe  Paperwork  Redaction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Secorities 
and  Exchange  Comnusskm  has 
submitted  for  extension  of  OKfB 
approval  Rule  62  (17  CFR  250.62)  under 
the  Pubbc  Utility  Holding  Company  Act 
of  1935  (15  U.S.C.  79  et  seq.]  which 
generally  prohibits  the  solicitation  of 
authorization,  regarding  any  security  of 
a  regulated  company  in  connection  with 
any  reorganization  sub)ect  to 
Commission  approvaL 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Katie  Lewin,  (202)  395-7231, 
Office  of  Information  and  Regulattny 
Affairs.  Room  3235  NBOB,  Washington. 
D.C.  20503. 
Shirley  E.  Hollis. 
Acting  Secretary. 
November  9, 1984. 

IFK  Doc.  »*-VHin  Filed  11-21-04;  ii4&  wnl 
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Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission  Office  of  Consumer  Affairs, 
Washington,  D.C  20549. 
Extension  of  Approval 
Family  of  Foiin  U-1 
No.  270-128 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.SwC.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Form  U-1  (17  CFR  250.101; 
250.20{c)(e))  under  the  Public  Utility 
Holding  Company  Act  of  1935  (15  U.S.C 
79  et  seq.]  which  generally  provides  for 
the  legal  record  upon  which  most 
determinations  are  made  pursuant  to  the 
Public  Utility  Holding  Company  Act  of 
1935. 

Submit  comments  to  OMB  Desk 
Officer.  Ms.  Katie  Lewin.  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB,  Washington, 
D.C  20503. 
Shirely  E.  HoIUs. 
Acting  Secretary. 
November  9, 19M. 

(PR  Doc  at-lWM  PMcd  11-Zt-M:  »M  mi) 
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Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 


Commission,  Office  of  Consumer 
AKairs,  Washington.  D.C  20540. 
Extension  of  Approval 
Rale  26 

No.  270-78 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1960 
(44  U.S.C.  3501  et  seq],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  26  (17  CFR  250.26)  under 
the  Public  Utility  Holding  Company  Act 
of  1935  (15  U.S.C.  79  et  seq.]  which 
generally  requires  that  registered 
holding  companies  and  their 
subsidiaries  shall  conform  to  the 
requirements  of  Regulation  S-X  (17  CFR 
Part  210),  shall  make  and  keep  variable 
books,  accounts,  and  records,  and  that 
every  registered  system  shall  identify  in 
its  Form  U5S  (17  CFR  58)  the  chart  of 
accounts  used  by  it  for  eadi  subsidiary. 

Submit  conunents  to  OMB  Desk 
Officer.  Ms.  Katie  Lewin.  (201^  395-7231, 
Office  of  Information  and  Regtilatory 
Affairs,  Room  3235,  Washington,  D.C 
20503. 

Shiriey  E.  Holfis, 

Acting  Secretary. 
November  9, 1964. 

(FR  Doc.  M-amn  KM  ll-a-M:  8:46  am) 


Form  Under  Review  by  Offica  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  D.C  20549. 
Extension  of  Approval 
Rule  29 
No.  270-169 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  29  (17  CFR  250.29)  under 
the  Public  Utility  Holding  Company  Act 
of  1935  (15  U.S.C.  79  et  seq.]  which 
generally  requires  that  reports  made  to 
stockholders  and  state  commissions 
must  be  filed  with  the  Commission. 

Sulumt  conunents  to  OMB  Desk 
Officer  Ms.  Katie  Lewin  (20^  3^-7231, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEDB.  Washington, 
D.C  20503. 
SUriay  E.  HoIUs. 
Acting  Secretary. 
November  9. 19S4. 

(PR  Doc  M-SaV»Fn«>n-3>-MlMS«B| 


Form  Undsr  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  KezmeA  A. 
Fogash,  (202)  272-2142. 
Upon  Written  Request  Copy  Available 

from:  Securities  and  Exchange 
Commission,  Office  of  Consimier 
Affairs,  Washington,  D.C  20549. 

Extension  of  Approval 
Rule  95 
No.  276-74 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1960 
(44  U.S.C  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  95  (17  CFR  205.95)  under 
the  Public  Utility  Holding  Company  Act 
of  1935  (15  U.S.C  79  et  seq.]  w*idl 
generally  requires  affdiated  and 
nonaffiliated  service  companies  to 
disclose  service,  sales  and  constnictioa. 
contracts  with  registered  holding 
companies. 

Submit  conunents  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB,  Washingtoa. 
D.C  20503. 
Shiri«yE.Holbs. 
Acting  Secretary. 
November  a  1984. 
[PR  Das.  at-SOSTT  PUmI  ll-a-M;  us  «■! 


Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kennefli  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
fnHn:  Securities  and  Exchange 
Commissioru  Office  of  Consumer 
Affairs,  Washington.  D.C.  20549. 

Extension  of  Approval 
Rule  l(aKb) 
No.  270-168 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq.].  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  l(a)(b)  (17  CFR 
205.1(a)(b))  under  the  Public  Utility 
Holding  Company  Act  of  1935  (15  VS.C. 
79  et  seq]  which  generally  requires 
filing  of  a  notification  of  registration 
with  the  Commission  of  any  holding 
company  or  any  person  proposing  to 
become  a  holding  company  and  a 
statement  of  registration,  within  a 
reasonable  time  after  filing. 

Submit  comments  to  C^CB  Desk 
Officer  Ms.  Katie  Lewin.  (202)  395-7231. 
Office  of  Information  and  Regulatory 
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Affairs,  Room  3235  NEOB,  Washington. 
D.C.  20503. 
Shirley  E.  HoUis, 

Acting  Secretary. 
November  9, 1964. 
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Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington.  D.C.  20549. 
Extension  of  Approval 
Rule  7(d) 
No.  270-75 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  7(d)  (17  CFR  250.7)  under 
the  Public  Utility  Holding  Company  Act 
of  1935  (15  U.S.C.  79  et  seq.)  which 
generally  requires  companies  that  lease 
certain  properties  to  registered  holding 
companies  to  certify  their  status  for 
exemption  purposes. 

Submit  comments  to  OMB  Dest 
Officer  Ms.  Katie  Lewin,  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB,  Washington. 
DC.  20503. 
Shirley  E.  HoUis. 
Acting  Secretary. 
Novembers,  1964. 

|FR  Doc  M-3(M79  Tiled  tl-«-a4;  8:45  wn| 
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Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs.  Washington.  D.C.  20549. 
Extension  of  Approval 
Rule  45 
No.  270-164 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  45  (17  CFR  250.45)  under 
the  Public  Utility  Holding  Company  Act 
of  1935  (15  U.S.C.  79  et  seq.)  which 
generally  requires  Commission  approval 
of  all  intra-system  loans  or  extensions  of 
credit 


Submit  comments  to  OMB  Desk 
Officer  Ms.  Katie  Lewin  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB,  Washington, 
D.C.  20503. 
Shirley  E.  HoUis, 
Acting  Secretary. 
November  9, 1984. 

|FR  Doc.  »l-3aeao  Filed  11-Z1-M:  »M  an] 
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Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Office:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs.  Washington.  D.C.  20549. 
Extension  of  Approval 
Form  U-13-60 
No.  270-79 

Notice  is  hereby  given  that  pursant  to 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  the  Securities  and 
Exchange  Commission  has  submitted  for 
extension  of  OMB  approval  Form  U-13- 
60  (17  CFR  250.93,  256(a))  under  the 
Public  Utility  Holding  Company  Act  of 
1935  (15  U.S.C.  79  et  seq. )  which 
generally  requires  uniformity  of 
accounting  systems  and  record  retention 
by  service  companies. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB,  Washington, 
D.C.  20503. 
Shirley  E.  HoUis, 
Acting  Secretary. 
November  9, 1984. 
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Form  Under  Review  by  Officer  of 
Management  and  Budget 

Agency  Clearance  Office:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs.  Washington.  D.C.  20549. 

Extension  of  Approval 
Rule  44 
No.  270-162 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  44  (17  CFR  250.44)  under 
the  Public  Utilify  Holding  Company  Act 
of  1935  (15  U.S.C.  79  et  seq.)  which 
generally  prohibits  sales  of  utility 
securities  or  any  utility  assets  owned  by 


a  registered  holding- company,  except 
pursuant  to  a  declaration  notifying  the 
Commission  of  such  sale. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB.  Washington 
D.C.  20503. 
Shirley  E.  HolUs. 
Acting  Secretary. 
November  9. 1984. 

|FR  Doc.  84-30682  Filed  11-21-S4:  KM  am) 
MLLINQ  COOE  M10-01-M 


Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  D.C.  20549. 
Extension  of  Approval 
Rule  3 
No.  270-77 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  3  (17  CFR  250.3)  under  the 
Public  Utility  Holding  Company  Act  of 
1935  (15  U.S.C.  79  et  seq.)  which 
generally  permits  a  bank  which  is  also  a 
public  utility  holding  company  to  claim 
exemption  from  the  Public  Utility 
Company  Act  of  1935. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB,  Washington, 
D.C.  20503. 
Shirley  E.  Hollis. 
Acting  Secretary. 
November  9, 1984. 

|FR  Doc.  84-30683  Filed  11-21-84;  8:45  ain| 
BILLItra  COOC  M1IM>1-M 


Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  D.C.  20549. 
Extension  of  Approval 
Form  U-6B-2 
No.  270-81 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
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approval  Form  U-6B-2  (17  CFR  250.20(d) 
and  250.47(b))  under  the  Public  Utilify 
Holding  Company  Act  of  1935  (15  U.S.C. 
79  et  seq.)  which  generally  is  necessary 
to  provide  basic  information  relating  to 
securities  issued,  sold,  reissued  or 
guaranteed  pursuant  to  an  exemption 
fi-om  Section  e(a]  of  the  Act. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB.  Washington. 
D.C.  20503. 
Shirley  E  HoUis. 
Acting  Secretary. 
November  9, 1984. 

(PR  Doc.  •4-30eM  Piled  11-21-M:  8:45  am) 
•nXINQ  COOC  M10-01-M 


Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  Washington,  D.C.  20549. 
Extension  of  Approval 
Rule  68 
No.  270-80 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  88  (17  CFR  250.88)  under 
the  Public  Utilify  Holding  Company  Act 
of  1935  (15  U.S.C.  79  et  seq.)  which 
generally  requires  mutual  or  subsidiary 
service  companies  to  file  their  capital 
structure,  services  rendered,  method  of 
allocation  and  organizational  structuj'e. 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Katie  Lewin.  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB,  Washington. 
D.C.  20503. 
Shirley  E.  HoUis. 
Acting  Secretary. 
November  9. 1984. 

(FR  Doc  84-30685  Filed  11-Z1-M;  8:45  am) 
MLUNQ  CODE  WIO-OI-M 


Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  Washington.  D.C.  20549. 
Extension  of  Approval 
Rule  83 
No.  270-82 


Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1960 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  83  (17  CFR  250.83]  under 
the  Public  Utility  Holding  Company  Act 
of  1935  (15  U.S.C.  79  et  seq.)  which 
generally  requires  regulated  subsidiaries 
to  file  for  an  exemption  from  certain 
provisions  of  the  Public  Utility  Holding 
Company  Act  of  1935  when  dealing  with 
foreign  affiliates. 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Katie  Lewin,  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB.  Washington, 
D.C.  20503. 
Shirley  E.  HolUs, 
Acting  Secretary. 

PK  Doc  84-30886  PiUd  11-21-84: 8:45  am) 
WLLMO  CODE  MIO-OI-M 


Form  Under  Review  l^y  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs.  Washington.  D.C.  20549. 
Extension  of  Approval 
Rule  2 
No.  270-83 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  2  (17  CFR  250.2)  under  the 
Public  Utility  Holding  Company  Act  of 
1935  (15  U.S.C.  79  et  seq.)  which 
generally  permits  a  public  utilify  holding 
company  to  claim  exemption  from  the 
Public  Utilify  Holding  Company  Act  of 
1935. 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Katie  Lewin.  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB.  Washington. 
D.C.  20503. 
Shiriey  E.  HoUis. 
Acting  Secretary. 
November  9, 1984. 

.[FR  Doc.  84-30887  Filed  11-21-84:  8:45  am) 
WUJNQ  COOE  tOIO-OI-M 


From  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  Washington.  D.C.  20549. 


Extension  of  Approval 
Rule  71 
No.  270-161 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  71  (17  CFR  250.71(a)(b)) 
under  the  Public  Utility  Holding 
Company  Act  of  1935  (15  U.S.C.  79  et 
seq.)  which  generally  requires  that  any 
person  employed  or  retained  by  a 
regulated  company  file  a  statement  with 
the  Commission  before  presenting, 
advocating  or  opposing  any  matter 
affecting  a  regulated  company,  before 
Congress,  the  Commission  and  the 
Federal  Power  Commission  (now  the 
Federal  Energy  Regiilatory  Commission). 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Katie  Lewin.  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB.  Washington, 
D.C.  20503. 
Shiriey  E.  HoUis. 
Acting  Secretary. 
November  9. 1984. 

(FR  Doc  84-30888  Piled  11-21-M:  »M  am) 
MUJNa  CODE  MtO-01-M 


Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs.  Washington.  D.C.  20549. 

Extension  of  Approval 
Rule  42 
No.  270-163 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  42  (17  CFR  250.42)  under 
the  Public  Utility  Holding  Company  Act 
of  1935  (15  U.S.C.  79  et  seq.)  which 
generally  prohibits  registered  holding 
companies  or  subsidiaries  thereof  from 
acquiring,  retiring,  or  redeeming 
securities  of  which  it  is  the  issuer  unless 
authorized  by  Commission  order. 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Katie  Lewin.  (202)  395-7231. 
Office  of  Information  and  Regulatory 
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Affairs,  Room  323S  NEO&  Washington. 
D.C  20503. 
Shiitey  E.  HoiUs. 
Acting  Secretary. 
NoveiBb«r  0, 1984. 

(FK  Odc  M.MM*  rhri  n-a-M;  MI  WBj 


CooMfldatMl  Natural  Gas  Co^  et  aL; 
Propoaai  by  Asaociatad  Compartles  To 
Transfar  CM  and  Gaa  Propartias 

In  the  matter  of  Consolidated  Natural  Gas 
Company;  100  Broadway.  New  York.  New 
York.  lOOOS;  CNC  Development  Company, 
One  Park  Ridge  Center,  P.O.  Box  15746, 
Pittsburgh.  Pennsylvania,  15244:  The  Peoples 
Nattiral  Gas  Company,  Two  Gateway  Center, 
Pittsburgh.  Pennsylvania,  15222. 


NOl  23481;  70-6791] 


November  16, 1984. 

Consolidated  Natural  Gas  Company 
("CNG"),  a  registered  holding  company 
and  its  subsidiaries.  CNG  Deveopment 
Company  ("CNGD")  and  the  The 
Peoples  Natural  Gas  Company 
{"Peoples"),  have  filed  with  this 
Commission  post-effective  amendments 
to  its  proposal  under  Sections  6(a),  7. 
9(a),  10, 12(c)  and  (f),  and  13(b)  of  the 
Public  Utility  Uolding  Company  Act  of 
1935  ("Act"),  and  Rules  43,  49(d),  86,  87. 
90  and  91  thereunder. 

CNGD  was  organized  to  engage  in  oil 
and  natural  gas  exploration  in  the 
Applachian  Region  (HCAR  No.  22845. 
February  7, 1983).  For  that  purpose,  and 
by  post-effective  amendment  the 
applicants-declarants  seek  authority  for 
CNGD  to  acquire  approximately  143,000 
acres  of  unoperated  oil  and  gas 
leasehold  and  fee  properties  from 
Peoples. 

On  May  31, 1984.  CNG,  CNGD  and 
Peoples  entered  into  an  agreement 
whereby  Peoples  would  transfer  as  a 
dividend-in-kind  to  CNG  all  of  its  right, 
title  and  interest  in  the  subject  oil  and 
gas  properties,  and  CNG  would 
subsequently  transfer  such  properties  to 
CNGD  in  return  for  conuuon  slock  of 
CNGD,  as  follows: 

First,  Peoples  proposes  to  transfer  to 
CNG  as  a  dividend-in-kind  all  of  its 
ri^t,  title  and  interest  in  said  properties, 
based  on  the  net  book  value  therof  as  of 
May  31, 1984.  estimated  to  be  $735,368. 
Simultaneously,  CNG  will  transfer  the 
same  properties  to  CNGD  in 
consideration  for  CNGD  common  stock, 
$100  par  value,  at  par.  CNGD  will  also 
issue  to  CNG  as  part  of  the  transaction, 
additional  shares,  including  any  fraction 
thereof,  for  cash  so  as  to  round  the 
aggregate  number  of  shares  being  issued 
up  to  the  nearest  ten.  Thus  an  aggregate 
of  7.353  shares,  having  a  total  par  value 
of  $735,300,  will  have  been  issued  based 


on  the  May  31, 1984  net  book  value.  Any 
amount  paid  by  CNG  in  excess  over  the 
exact  net  book  value  of  the  properties 
($68,00  at  May  31. 1964)  will  be  an 
addition  to  the  working  capital  of 
CNGD. 

The  proposal  and  amendments  thereto 
are  available  for  pubUc  inspection 
through  the  Commission's  Office  of 
Public  Reference.  Interested  persons 
wishing  to  comment  or  request  a  hearing 
should  submit  their  views  in  writing  by 
December  31, 1984,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C  20549,  and  serve  a 
copy  on  the  applicants  at  the  addresses 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  of  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  orderd,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date  the  proposal,  as 
filed  or  as  it  may  be  amended,  may  be 
authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulatioa  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis, 

Acting  Secretary. 

int  Doc.  84-30740  Hied  11-21-44:  tAS  wn) 
BILUNQ  CODE  M>1(M>1-M 


(R«<«aa«  No.  23482;  70-7030) 

Eastern  Edison  Co.  and  Montaup 
Electric  Co.;  Proposal  for  Pollution 
Control  Hnancing;  Exeptlon  From 
Competitive  Bidding 

November  16, 1984. 

Eastern  Edison  Company  ("Eastern"). 
110  Mulberry  Street,  Brockton, 
Massachusetts  02403,  an  electric  utility 
subsidiary  of  Eastern  Utilities 
Associates,  a  registered  holding 
company,  and  Montaup  Electric 
Company  ("Montaup")  P.O.  Box  2333. 
Boston,  Massachusetts,  02107,  a 
subsidiary  of  Eastern,  have  filed  a 
proposal  with  this  Commission  pursant 
to  Sections  6.  7,  9, 10, 12(b),  12(c),  and 
12(f)  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rules 
42(b)(2),  45(b)(1),  50(a)(3),  and  50(a)(5). 

Eastern  proproses  to  borrow  the 
proceeds  from  the  sale  of  up  to  $13 
million  pollution  control  bonds 
("Bonds")  to  be  issued  by  the  Industrial 
Development  Authority  of  the  State  of 
New  Hampshire  ("Issuer"),  and 
evidence  its  obligation  to  repay  the 
funds  by  an  unsecured  note  ("Note"). 
The  proceeds  will  be  used  to  purchase 
debentures  ("Debentures")  of  Montaup. 


The  financial  terms  of  the  Note  and  the 
Debentures  including  their  interest  rates 
and  repayment  dates  will  be  the  same 
as  the  terms  of  the  Bonds.  Montaup  will 
use  the  funds  to  finance  its  portion  of 
the  cost  of  constructing  pollution  control 
and  sewage  facilities  ("Facilities")  at 
Unit  1  of  the  Seabrook  nuclear  power 
station.  (Montaup  has  a  2.89969%  joint 
ownership  interest  in  Unit  1). 

The  Bonds  will  be  issued  under  an 
indenture  of  trust  ("Indenture")  between 
the  Issuer  and  State  Street  BanJc  and 
Trust  Company  as  trustee  ("Trustee"). 
Pursuant  to  a  financing  agreement 
("Financing  Agreement")  between  the 
Issuer  and  Eastern,  the  Issuer  will  loan 
to  Eastern  the  proceeds  of  the  Bonds, 
and  Eastern  will  agree  to  make 
payments  corresponding  to  the  amounts 
needed  to  pay  the  principal,  interest  and 
premium,  if  any,  on  the  Bonds  as  they 
become  due.  The  Bonds  will  not  be 
general  obligations  of  the  Issuer  or  State 
of  New  Hampshere.  Eastern  will  pay  the 
fees  of  the  Issuer  and  Trustee, 

The  Bonds  will  have  a  variable 
interest  rate  and  mature  in  30  years  or 
may  be  accelerated.  Interest  will  be 
payable  quarterly  in  arrears  unless  the 
bonds  are  converted  to  a  fixed  interest 
rate.  The  variable  interest  rate  shall  be 
determined  by  a  remarketing  agent. 
("Remarketing  Agent"),  expected  to  be 
Citibank.  N.A.,  and  shall  not  exceed  20% 
per  annum.  If  the  variable  interest  rate 
cannot  be  established,  the  Remarketing 
Agent  shall  establish  it  at  65%  of  the 
yield  of  13-week  United  States  Treasury 
Bills.  If  the  Remarketing  Agent  fails  to 
establish  the  variable  interest  rate,  it 
shall  be  deemed  to  be  60%  of  the  prime 
lending  rate  of  the  Trustee. 

Each  bondholder  will  have  the  option 
its  Bonds  to  the  Trustee  on  at  least  7 
days'  prior  notice.  Pursuant  to  a 
remarketing  agreement  ("Agreement"), 
the  Remarketing  Agent,  upon  notice  of  a 
bondholder's  intention  to  present  its 
Bonds  for  purchase,  shall  be  obligated  to 
use  its  best  efforts  to  secure 
repurchasers.  The  proceeds  from  a 
resale  will  be  used  to  pay  tendering 
bondholders  the  principal  £imcunt  of  the 
Bonds  plus  accrued  interest.  If  the 
Remarketing  Agent  in  unable  to  secure  a 
purchaser  prior  to  the  date  on  which  the 
Bonds  are  tendered  the  Trustee  may 
draw  upon  a  letter  of  credit  ("Letter  of 
Credit").  For  its  services,  the 
Remarketing  Agent  will  be  paid  for  each 
Bond  remarketed  $0.25  per  $1,000 
principal  amount  to  .125%  of  the 
outstanding  prinipal  amount  of  the 
Bonds  per  annum,  plus  out-of-pocket 
expenses. 

On  a  one-time  basis,  the  Bonds  may 
be  automatically  converted  from  a 
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variable  to  a  fixed  interest  rate  upon  the 
termination  of  the  Letter  of  Credit  or  at 
Eastern's  request.  At  the  time  of  the 
conversion  the  fixed  rate  shall  be 
determined  by  the  Remarketing  Agent 
and  Eastern  will  consider  the  necessity 
of  procuring  a  Letter  of  Credit  or 
alternate  credit  arrangements  for  the 
remaining  term  of  the  Bonds.  If  the 
Bonds  are  to  be  converted,  this 
application-declaration  will  be  amended 
to  seek  the  Commission's  approval  of 
the  fixed  interest  rate. 

So  long  as  the  Bonds  have  a  variable 
interest  they  will  be  redeemable,  at  the 
election  of  Uie  Issuer  (pursuant  to  the 
direction  of  Eastern),  in  whole  or  in  part, 
at  a  price  of  100%  of  the  principal  plus 
accrued  interest,  on  any  interest 
payment  date,  and  provided  that  the 
Trustee  has  given  bondholders  25  to  40 
days  prior  notice.  The  Trustee  will  draw 
on  the  Letter  of  Credit  for  the  fimds 
required  to  redeem  the  Bonds.  If 
converted  to  a  fixed  interest  rate,  the 
Bonds  will  be  redeemable  at  the  election 
of  the  Issuer  (pursuant  to  the  direction 
of  Eastern)  in  whole  or  in  part  between 
103%  and  100%  of  the  principal  amount 
plus  accrued  interest  If  certain 
extraordinary  events  occur  after 
conversion  to  a  fixed  interest  rate,  the 
Bonds  may  be  redeemed  in  whole  and 
not  in  part,  at  Eastern's  option,  with 
accrued  interest  but  without  premium. 

Under  certain  circumstances  (i.e.  the 
Letter  of  Credit  or  substitute  credit 
arrangements  are  terminated  or  the 
Bonds  are  converted  to  a  fixed  interest 
rate)  Eastern  may  purchase  all  or 
portion  of  the  Bonds  drawing  on  the 
Letter  of  Credit  to  do  so. 

Eastern's  obligations  under  the 
Financing  Agreement  are  to  be  secured 
by  an  irrevocable  Letter  of  Credit  issued 
by  Citibank,  N.A.  ("Bank")  in  favor  of 
the  Trustee  in  the  principal  amount  of 
the  Bonds,  plus  four  months'  interest  up 
to  an  assumed  maximum  20  percent 
interest  rate.  Pursuant  to  a  separate 
agreement  ("Reimbursement 
Agreement"),  Eastern  will  agree  to  pay 
the  Bank  all  amounts  drawn  under  the 
Letter  of  Credit  as  well  as  certain  fees 
and  expenses.  The  Letter  of  Credit  will 
terminate  five  years  from  the  date  of 
issuance  but  may  be  extended  for  a 
period  of  one  to  three  years.  When 
terminate,  (unless  Eastern  has  arranged 
alternatively)  the  Bonds  must  be 
redeemed  except  those  which  the 
holders  have  elected  to  retain  and  those 
which  the  Company  has  elected  to 
purchase.  Upon  the  issuance  of  the  letter 
of  credit  Eastern  will  pay  the  Bank  a 
one-time  fee  equal  to  Vt  of  1%  per 
annum  on  the  maximum  amount 
available  to  be  drawn  for  the  period 


from  December  1, 1984  to  the  date  of  the 
issuance  of  the  Letter  of  Credit  So  long 
as  the  Letter  of  Credit  remains 
outstanding.  Eastern  will  be  obligated  to 
pay  a  letter  of  credit  commission  at  a 
rate  of  0.80%  per  annum  payable 
quarterly. 

Eastern  requests  that  with  respect  to 
its  borrowings  under  the  Financing 
Agreement  a  finding  be  made  by  the 
Commission  that  competitive  bidding  is 
inappropriate. 

The  proposal  and  any  amendments 
thereto  are  available  for  pubhc 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  10, 1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549, 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate^should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  or  law  of  fact  or  law  that  are 
disputed.  A  person  who  so  requests  will 
be  notified  of  any  hearing,  if  ordered, 
and  will  receive  a  copy  of  any  notice  or 
order  issued  in  this  matter.  Alter  said 
date,  the  proposal,  as  filed  or  as 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis 
Acting  Secretary. 

|FR  Doc  B4-30745  Piled  11-21-84;  8:45  (m) 
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IR«l««s«  No.  23483;  70-7037] 

Eastern  Edison  Co.  and  Montaup 
Electric  Co.;  Proposed  Transactiona 
Related  to  Financing  Pollution  Control 
Facilitiea 

November  16, 1984. 

Eastern  Edison  Company  ("Eastern"), 
110  Mulberry  Street  Brockton. 
Massachusetts,  02403,  a  public-utility 
subsidiary  of  Eastern  Utilities 
Associates,  a  roistered  holding 
company,  and  Montaup  Electric 
Company  ("Montaup"),  P.O.  Box  2333, 
Boston,  Massachusetts.  02107,  a 
generating  subsidiary  of  Eastern,  have 
filed  a  proposal  with  this  Commission 
pursuant  to  Sections  6. 7. 9(a),  and  10  of 
the  Public  Utility  Holding  Company  Act 
of  1935  ("Act")  and  Rule  50(a)(5) 
promulgated  thereunder. 

The  companies  seek  authority  to 
engage  In  a  series  of  transactions  in 
order  to  finance  the  cost  of  acquiring, 
constructing,  and  installing  certain  air 


and  water  pollution  control  and  sewage 
disposal  facilities  (the  "Facilities")  in 
connection  with  Unit  3  of  the  Millstone 
nuclear  power  station  located  in 
Waterford,  Connecticut  Montaup  has  a 
4.01  percent  joint  ownership  interest  in 
said  Unit  3  including  the  Facilities.  It  is 
intended  that  the  Connecticut 
Development  Authority  (the  "Issuer") 
will  issue  its  pollution  control  revenue 
demand  bonds  ("Bonds"),  the  proceeds 
of  which  will  be  borrowed  by  Eastern 
pursuant  to  a  Loan  Agreement  with  the 
Issuer.  The  principal  amount  of  the 
bonds  will  not  exceed  $12,000,000. 
Eastern  proposes  to  issue  an  unseciired 
note  (the  "Note")  to  evidence  its 
obligation  to  repay  the  funds  borrowed. 
The  proceeds  of  the  Bonds  borrowed 
from  the  Issuer  will  be  used  by  Eastern 
in  the  proposed  acquisition  of 
Debentures  of  Montaup  ("Debentures"). 
The  financial  terms  of  the  Note  and  the 
Debentures,  including  their  interest  rates 
and  repayment  dates,  will  be  the  same 
as  the  terms  of  the  Bonds. 

The  Bonds  will  be  of  a  kind  generally 
known  as  "Variable  Rate  Demand 
Bonds"  or  "Low  Floater  Bonds."  The 
Bonds  will  mature  in  thirty  years  and 
may  be  accelerated  in  certain 
circumstances.  The  short-term  variable 
interest  rate  will  be  determined  by  a 
remarketing  agent  (the  "Remarketing 
Agent")  appointed  pursuant  to  the  terms 
of  the  Indenture  and  shall  be  equal  to, 
taking  into  account  relevant  market 
factors,  that  rate,  not  in  excess  of  20% 
per  anniun,  which  would  result  as 
nearly  as  practicable,  in  the  market 
value  of  the  Bonds  being  100%  of  their 
principal  amount.  Each  bondholder  will 
have  the  option  of  tendering  to  the 
tender  agent  (the  "Tender  Agent") 
appointed  pursuant  to  the  Indenture  any 
multiple  of  $100,000  principal  amount  of 
the  Bonds  for  purchase. 

A  remarketing  agreement  (the 
"Remarketing  Agreement")  between 
Eastern,  the  Issuer,  and  the  Remarketing 
Agent  will  obligate  the  Remarketing 
Agent  upon  receiving  notice  of  a 
bondholder's  intention  to  present  its 
Bonds  for  purchase,  to  use  its  best 
efforts  to  secure  purchasers  for  the 
Bonds  being  tendered.  The  proceeds 
from  any  such  purchases  of  Bonds  are  to 
be  used  to  pay  to  tendering  bondholders 
the  principal  amount  of  the  Bonds  being 
tendered  plus  accrued  interest.  The 
Remarketing  Agent  will  continue  to  seek 
purchasers  for  Bonds  which  are  not 
remarketed  prior  to  their  tender.  If  the 
Remarketing  Agent  is  unsuccessful  in 
securing  a  purchaser  for  tendered  Bonds 
prior  to  the  date  on  which  they  are 
tendered,  the  Letter  of  Credit  described 
below  may  be  drawn  upon  for  the  funds 
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required  to  pay  the  tendering 
bondholders  the  principal  and  accrued 
interest  on  the  tendered  Bonds.  Eastern 
will  pay  the  Remarketing  Agent  for  each 
Bond  remariceted  a  fee  of  $0.25  per 
$1,000  principal  amount,  but  not  more 
than  one-eighth  of  one  percent  of  the 
outstanding  principal  amount  of  the 
Bonds  per  annum,  and  for  out-of-pocket 
expenses.  Also,  the  Loan  Agreement 
will  obligate  Eastern  to  pay  the  fees  and 
charges  of  the  Issuer  and  the  Trustee. 

On  a  one-time  basis,  the  Bonds  may 
be  automatically  converted  from  the 
short-term  variable  interest  rate  to  a 
long-term  fixed  or  variable  interest  rate 
upon  the  termination  of  the  Letter  of 
Credit  or  Eastern  may  request  at  any 
time  that  the  Bonds  be  converted  from 
the  short-term  variable  interest  rate  to  a 
long-term  fixed  or  variable  interest  rate. 
At  the  time  of  the  conversion,  Eastern 
will  consider  the  necessity  of  procuring 
a  Letter  of  Credit  or  alternative  credit 
arrangements  for  the  remaining  term  of 
the  Bonds.  The  long-term  fixed  or 
variable  interest  rate  on  the  Bonds  shall 
be  determined  by  the  Remarketing 
Agent  at  the  time  of  the  conversion  and 
shall  be  equal  to  that  rate,  having  due 
regard  to  prevailing  market  conditions, 
which  would  be  the  interest  rate  which 
would  result  as  nearly  as  practicable  in 
the  market  value  of  the  Bonds  being 
100%  of  their  principal  amount  Such 
long-term  fixed  or  variable  interst  rate 
would  be  subject  to  further  Commission 
approvaL 

In  order  to  obtain  the  benefit  of  high 
quality  bond  ratings  for  the  Bonds, 
Eastern's  obligations  under  the  Loan 
Agreement  are  to  be  secured  by  an 
irrevocable  letter  of  credit  ("Letter  of 
Credit")  to  be  issued  by  Citibank,  N.A. 
(the  "Bank")  in  favor  of  the  Trustee  in 
the  principal  amount  of  the  Bonds,  plus 
an  amoimt  which  would  cover  four 
months'  interest  on  the  Bonds  up  to  an 
assumed  maximum  20  percent  interest 
rate.  Pursuant  to  a  separate  agreement 
with  the  Bank  (the  "Reimbursement 
Agreement").  Eastern  will  agree  to  pay 
to  the  Bank  all  amounts  that  are  drawn 
under  the  Letter  of  Credit  as  well  as 
certain  fees  and  expenses.  The  Letter  of 
Credit  will  terminate  five  years  from  the 
date  of  issusuice  but  at  the  request  of 
Eastern  may  be  extended  from  time  to 
time  at  the  option  of  the  Bank  for  a 
period  of  one  to  three  years.  When  the 
Letter  of  Credit  terminates,  unless 
Eastern  has  arranged  for  an  alternative 
letter  of  credit  the  Bonds  must  be 
redeemed  except  those  Bonds  which  the 
holders  have  elected  not  to  have 
redeemed  and  those  which  the  company 
has  elected  to  purchase.  Eastern  will 
pay  the  Bank  a  one-time  fee  equal  to  V^ 


of  1  percent  per  annum  on  the  maximum 
amount  available  to  be  drawn  under  the 
Letter  of  Credit  for  the  period  from 
December  1. 1984.  to  the  date  of  the 
issuance  of  the  Letter  of  Credit.  So  long 
as  the  Letter  of  Credit  remains 
outstanding.  Eastern  will  be  obligated  to 
pay  to  the  Bank  a  letter  of  credit 
commission  at  a  rate  of  0.60  percent  per 
annum  on  the  amount  available  to  be 
drawn  under  the  Letter  of  Credit. 

Eastern  has  requested  an  exception 
from  competitive  bidding  under  Rule 
50(a)(5)  with  respect  te  the  borrowings 
from  the  Issuer  under  the  Loan 
Agreement 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Pubhc  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  10,  1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington.  D.C  20549, 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate]  should  be 
filed  with  the  request  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulatioa  pursuant  to  delegated 
authority. 

Shiitey  E.  HoUis, 

Acting  Secretary. 

|FR  Doc  M-30744  Filed  11-21-M:  8:45  ainl 
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[RalMM  No.  21496] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  AppNcattons  for 
Unlisted  Trading  Privtieges  and  of 
Opportunity  for  Heering 

November  la,  1984. 

The  above  named  national  securities 
exchange  has  filed  an  afiplication  with 
the  Securities  and  Exchange 
Commission  pursuant  to  Section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12f-l 
thereunder,  for  unlisted  trading 
privileges  ("UTP")  in  the  following 
stocks: 
Allied  Bancshares,  Inc. 

Common  Stock.  $1  Par  Value 
Altos  Computer 

Common  Stock.  No  Par  Value 
American  Greetings  Corp. 


Common  Stock — Class  A,  $1  Par 
Value 
American  International  Group,  Inc. 

Common  Stock.  $2.50  Par  Value 
American  National  Insurance  Co. 

Common  Stock,  $1  Par  Value 
American  Solar  King  Corp. 

Common  Stock.  No  Par  Value 
American  Surgery  Centers  Corp. 

Common  Stock,  $.001  Par  Value 
Apollo  Computer,  Inc. 

Common  Stock,  $.02  Par  Value 
Apple  Computer,  Inc. 

Common  Stock,  No  Par  Value 
Betz  Laboratories.  Inc. 

Common  Stock,  $.01  Par  Value 
CPT  Corp. 

Common  Stock,  $.05  Par  Value 
California  Federal  Savings  ft  Loan 
Association 

Common  Stock,  $1  Par  Value 
Chi-Chi's,  Inc. 

Common  Stock,  $.01  Par  Value 
Chubb  Group  Corp. 

Common  Stock,  $1  Par  Value 
Color  Tile,  Inc. 

Common  Stock.  $1  Par  Value 
Comdial  Corp. 

Common  Stock,  $.01  Par  Value 
Convergent  Technologies,  Inc. 

Common  Stock,  No  Par  Value 
Coors  (Adolph)  Co. 

Common  Stock — Class  B,  No  Par 
Value 
Diasonics,  Inc. 

Common  Stock,  No  Par  Value 
Digital  Switch  Corp. 

Common  Stock,  $.01  Par  Value 
Diversifoods,  Inc. 

Common  Stock,  $.01  Par  Value 
Farmers  Group,  Inc. 

Common  Stock,  $1  Par  Value 
First  Bank  System,  Inc. 

.  Common  Stock.  $2.50  Par  Value 
First  Executive  Corp. 

Common  Stock,  $2  Par  Value 
Fremont  General  Corp. 

Common  Stock,  $1  Par  Value 
Graphic  Scanning  Corp. 

Common  Stock,  $.01  Par  Value 
Home  Health  Care  of  America,  Inc. 

Common  Stock,  No  Par  Value 
ISC  Systems  Corp. 

Common  Stock,  No  Par  Value 
Intel  Corp. 

Common  Stock,  No  Par  Value 
Intergraph  Corp. 

Common  Stock,  $.10  Par  Value 
Jerrico,  Inc. 

Common  Stock,  No  Par  Value 
Kemper  Corp. 

Common  Stock.  $5  Par  Value 
MCI  Communications  Corp. 

Common  Stock.  $.10  Par  Value 
Mack  Trucks,  Inc. 

Common  Stock,  $1  Par  Value 
Micom  Systems,  Inc. 

Common  Stock,  No  Par  Value 
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Multimedia.  Inc. 

Common  Stock.  $1  Par  Value 
Network  Systems  Corp. 

Common  Stock,  $.02  Par  Value 
Nike,  Inc. 
Common  Stock— Class  B.  No  Par 
Value 
Nordstrom,  Inc. 

Common  Stock,  No  Par  Vahie 
ONYX -UMl,  Inc. 

Common  Stock,  No  Par  Value 
PNC  Financial  Corp. 

Common  Stock,  $5  Par  Value 
Pacific  Telecom  Inc. 

Common  Stock.  No  Par  Value 
Philadelphia  Savings  Fund  Society 

Common  Stock,  $1  Par  Value 
Pic  'N'  Save  Corp. 

Common  Stock.  $.08 1^  Par  Value 
Pioneer  Hi-Bred  International,  Inc. 

Common  Stock,  $1  Par  Value 
Price  Company 

Common  Stock,  No  Pa^Value 
Quotron  Systems,  Inc. 

Common  Stock,  $.10  Par  Value 
Roadway  Services,  Inc. 

Common  Stock,  No  Par  Value 
Safeco  Corp. 

Common  Stock,  $5  Par  Value 
St.  Paul  Companies,  Inc. 

Common  Stock,  $1.50  Par  Value 
Seagate  Technology 

Common  Stock.  No  Par  Value 
Sensormatic  Electronics  Corfi. 

Common  Stock,  $.01  Par  Value 
Servicemaster  Industries.  Inc. 

Common  Stock,  Si  Par  Value 
Service  Merchandise  Co..  Inc. 

Common  Stock,  $.50  Par  Value 
Shared  Medical  Systems  Corp. 

Common  Stock,  $.01  Par  Value 
Sykes  Datatronics,  Inc. 

Common  Stock,  $.10  Par  Value 
Tandem  Computers,  Inc. 

Common  Stock,  $.02  Vi  Par  Value 
Tan  don  Corp. 

Common  Stock.  $.01  Par  Value 
Tele-Communications.  Inc. 

Common  Stock,  Class  A,  $1  Par  Value 
Telecom  Plus  International,  Inc. 
Common  Stock.  $.01  Par  Value 
Televideo  Systems.  Inc. 

Common  Stock.  $.01  Par  Value 
Tom  Brown,  Inc. 

Common  Stock,  $.10  Par  Value 
Trust  Co.  of  Georgia 

Common  Stock,  $5  Par  Value 
Western  Digital  Corp. 

Common  Stock,  $.10  Par  Value 
Wyman-Gordon  Co. 

Common  Stock,  $1  Par  Value 
Yellow  Freight  Systems,  Inc. 
Common  Stock,  $1  Par  Value 
These  securities  currently  are  traded 
exclusively  in  the  over-the-counter 
("OTC")  market.'  These  securities  also 


have  been  designated  as  National 
Market  System  ("NMS")  Securities 
pursuant  to  Rule  llAa2-l  under  the  Act. 
The  Commission  has  sought  comment  on 
a  number  of  issues  regarding  UTP  for 
NMS  Securities  in  a  companion  to  this 
release.*  Commentators  should  refer  to 
that  release  for  further  discussion  of  the 
questions  raisedby  this  action. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  regarding  this  matter  by 
January  15, 1984.  Persons  desiring  to 
submit  comments  should  file  three 
copies  with  the  Secretary  of  the 
Commission.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  In  order  to 
approve  the  application,  the 
Commission  must  find,  after  notice  and 
opportunity  for  hearing,  that  the 
extension  of  UTP  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors.  In 
considering  an  application  for  the 
extension  of  UTP  to  the  security  not 
listed  and  registered  on  a  national 
securities  exchange,  the  Commission 
shall,  among  other  matters,  take  account 
of  the  pubUc  trading  activity  in  such 
security,  the  character  of  such  trading, 
the  impact  of  such  extension  on  the 
existing  markets  for  such  securities,  and 
the  desirability  of  removing 
impediments  to  and  the  progress  that 
has  been  made  toward  the  development 
of  a  national  market  system.' 

For  the  Commission,  by  the  Division  of 
Market  regulations,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis. 

Acting  Secretary. 

(FK  Doc  84-30738  Filed  11-»-M:  8:45  am) 
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(Release  No.  21497] 

Self-Regulatory  Organizations; 
Midwest  Stock  Exctiange,  Inc.; 
Applications  for  Unfisted  Trading 
Privileges  and  ol  Opportunity  for 
Hearing 

November  16. 1984. 

The  above  named  national  securities 
exchange  has  filed  an  application  with 
the  Securities  and  Exchange 


■  In  a  subsequent  submission,  the  BSE  indicated 
that,  if  the  Commision  grants  its  application,  it 


intends  to  trade  these  stocks  only  if  the  Commission 
also  authorizes  the  BSE  to  trade  options  oa  these 
stocks.  Letter  to  Richard  G.  Ketchum.  Director, 
Division  of  Market  Regulation.  SEC  from  Charles  |. 
Mohr.  Chairman  and  Chief  Executive  Office,  BSE. 
dated  October  1. 1984. 

*  Securities  Exchange  Act  Release  No.  21498 
(November  la  1984)  ( "OTC-UTP  Issues  Release"). 

*  The  Commission  also  will  oonsider  comments 
raised  in  response  io  matters  raised  in  the  OTC- 
UTP  Issues  Release. 


Commission  pursuamt  to  Section 
12(f)(lMC)  of  tte  Securities  and 
Exchange  Act  of  1934  ("Act")  and  Rule 
12f-l  thereunder,  for  tinlisted  trading 
privileges  ("UTP")  in  the  foltowing 
stocks: 
Minstar,  Inc. 

Common  Siotk,  $.10  Par  Value 
MCI  Communications,  Inc. 

Common  Stock.  $.10  Par  Value 
Intel  Corporation 

Capital  Stock,  No  Par  Value 
Intergraph  Corporation 

Common  Stock,  $.10  Par  Value 
Digital  Switch  Corporation 

Common  Stock,  $.10  Par  Value 
Apple  Computer,  Inc. 

Common  Stock,  No  Par  Value 
Chi  Oil's 

Common  Stock,  $.10  Par  Value 
Southland  Financial 

Common  Stock,  $1  Par  Value 
Sovran  Financial  Corporation 

Common  Stock.  $5  Par  Value 
Diversifoods,  Inc. 

Common  Stock,  $1.50  Par  Value 
Millipore  Corporation 

Common  Stock,  $1  Par  Value 
Jerrico,  Inc. 

Common  Stock.  No  Par  Value 
Convergent  TechnologieB 

Common  Stock,  No  Par  Value 
Equitorial  Communications 

Common  Stock,  No  Par  Value 
United  Virginia  Bankshares 

Common  Stock,  $5  Par  Value 
Sensormatic  Electric 

Common  Stock,  $.01  Par  Value 
Tandon  Corporation 

Common  Stock,  $.01  Par  Value 
Seagate  Technology 

Common  Stock,  No  Par  Value 
Tandem  Computers,  Inc. 

Conunon  Stock,  SXI25  Par  Value 
Pabst  Brewing  Company 

Common  Stock.  No  Par  Value 
Coors,  Adolph  B. 

Common  Stock,  No  Par  Value 
Avantek.  Inc. 

Common  Stock,  No  Par  Value 
Genetic  Systems 

Common  Stock,  $.01  Par  Value 
Service  Merchandise 
Common  Stock,  $1  Par  Value 
These  securities  currently  are  traded 
exclusively  in  the  ovcr-the-coimter 
("OTC")  market.  These  securities  also 
have  been  designated  as  National 
Market  System  ("NMS")  Securities 
pursuant  to  Rule  llAa2-l  under  the  Act. 
The  Commission  has  sought  comment  on 
a  number  of  issues  regarding  UTP  for 
NMS  Securities  in  a  companion  to  this 
release. '  Commentators  should  refer  to 


'  Securities  Exchange  Act  Release  No.  21498 
(November  18, 1984)  COTC-UTP  Issues  Release) 
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that  release  for  further  discussion  of  tb 
questions  raised  by  this  action. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  regarding  this  matter  by 
January  15, 1984.  Persons  desiring  to 
submit  comments  should  file  three 
copies  with  the  Secretary  of  the 
Commission.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C  20549.  In  order  to 
approve  the  application,  the 
Commission  must  find,  after  notice  and 
opportimity  for  hearing,  that  the 
extension  of  UTP  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors.  In 
considering  an  application  for  the 
extension  of  UTP  to  the  security  not 
listed  and  registered  on  a  national 
securities  exchange,  the  Commission 
shall,  among  other  matters,  take  account 
of  the  public  trading  activity  in  such 
security,  the  character  of  such  trading, 
the  impact  of  such  extension  on  the 
existing  markets  for  such  securities,  and 
the  desirability  of  removing 
impediments  to  and  the  progress  that 
has  been  made  toward  the  development 
of  a  national  market  system.* 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shiiley  E  HoDis. 

Acting  Secretary. 

|FR  Doc  M-30743  F1M  11-Zl'M:  ft45  am| 
>000KW1»«1-II 


Na  34-21494;  Rto  No.  SR-NYSE- 


[ 
•4-34} 


SeH-Regulatory  Organizations; 
Propoaed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.  Relating  to:  a 
Propoaed  Increaae  In  the  Following 
Feea  and  Chargee:  Regulatory 
Overaight  Servicea  (Rule  129);  New 
York  Stock  Exchange  Guide;  Capital 
Management;  FOCtJS  Feedback;  Rule 
Interpretation  Handbook;  Registered 
Peraon  Annual  Maintenance  Fee; 
Branch  Office  Registration  Fee 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  788(b)(1),  notice  is  hereby  given 
that  on  November  6, 1984,  the  New  York 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  L  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Schedule  of  Proposed  Increases  in 
Fees  and  Charges  (effective  January  1, 
1985). 

Additions  italicized;  deletions 
[bracketed]. 
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'The  Comnussion  also  will  consider  comments 
raised  in  response  to  matters  raised  in  the  OTC- 
UTP  Issues  Release. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization  'a 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose.  The  primary  purpose  of 


the  proposed  rule  change  is  to  continue 
to  recover  a  portion  of  the  cost  of 
Financial  and  Operational  ("FINOPS ") 
and  Sales  Practice  regulatory  services. 

The  revenues  generated  from  the 
Regulatory  Services  Oversight.  Capital 
Management  and  FOCUS  Feedback  fees 
are  used  exclusively  to  defray  FINOPS 
expenses,  while  the  revenues  from  the 
New  York  Stock  Exchange  Guide  and 
Rule  Interpretation  Handbook  are  used 
primarily  for  such  purpose.  As  pointed 
out  in  previous  filings,  the  cost  of 
FINOPS  services  has  increased  over  the 
years,  and  the  Exchange's  fees  have 
been  insufficient  to  cover  such 
expenses.  It  should  be  noted  that  with 
the  proposed  fee  change  there  still  be  a 
projected  to  the  Exchange's  FINOPS 
regulation.  It  is  anticipated  that  FINOP 
revenues  for  1984  will  be  approximately 
$10,037  million,  or  $2  million  below  the 

1984  forecast  submitted  in  connection 
with  previous  19b-4  filings  (SR-NYSB- 
84-6  and  SR-NYSE-84-7— See  letter 
dated  February  27, 1984  from  Mr.  James 
E.  Buck  to  Mr.  Richard  T.  Chase,  and 
attachments  thereto). 

The  revenues  generated  by  the 
Registered  Person  Aimual  Maintenance 
Fee  and  the  Branch  Office  Registration 
Fee  are  used  to  defray  the  expenses  of 
Sales  Practice  regulatory  services.  The 
Sales  Practices  area  has  long  been 
subsidized  by  other  revenue  sources. 
The  estimated  losses  for  Sales  Practice 
regulation  in  1984  are  $5.4  million,  and  in 

1985  (including  the  proposed  increase) 
are  $4.3  million.  There  have  been  no 
recent  rate  increases  in  the  Sales 
Practice  area  in  the  face  of  continued 
losses.  Increases  in  projected  expenses 
are  anticipated  because  of  continuing 
demands  in  the  area.  The  purpose  of  the 
proposed  rate  increases  is  to  begin  the 
process  of  recapturing  the  costs  of  this 
activity. 

(2)  Statutory  Basis.  The  basis  under 
the  Act  for  the  proposed  rule  change  is 
the  requirement  under  Section  6(b)(4) 
that  an  exchange  have  rules  that 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities.  It  is  also  consistent 
with  the  Exchange's  self-regulatory 
responsibilities  as  provided  in  Section 
6(b)(1)  and  6(b)(5)  of  the  Act. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition  not  necessary 
or  appropriate  in  furtherance  of  the 
purposes  of  the  AcL 
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(CJ  Self-Regulatory  OrganiBotion  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  formally 
solicited  written  comments  regarding 
this  proposed  change,  and  no  unsolicited 
written  comments  have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Role  Change  and  Timing  for 
Commissioe  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  changes  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  5  U.S.C. 
522,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section,  450  Fifth  Street.  NW., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  on  or 
before  December  14, 1984. 

For  the  CommiMion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  IB.  1984. 
Shlriey  E.  HoUU, 

Acting  Secretary. 

int  Doc.  S4-30;U  Filad  n-21-M:  *46  am) 
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Forin  Under  Mevlaw  by  OfNoa  of 
Manageetent  and  Budget 

A^ncy  Qearanoe  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  Washington,  D.C.  20549. 
Extension  of  Approval 
Rule  24 
No.  270-12a 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  24  (17  CFR  250.24)  under 
the  Public  Utility  Holding  Company  Act 
of  1935  (15  U.S.C.  79  et  seq.)  which 
generally  requires  that  certificates  be 
filed  with  the  Commission  within  10 
days,  or  such  other  time  period  as 
specified  by  order  after  the 
consummation  of  any  authorized 
transaction,  that  such  transaction  has 
been  carried  out  in  accordance  with 
terms  and  conditions  of  the  Commission 
Order. 

Submit  comments^o  OMB  Desk 
Officer  Ms.  Katie  Lewin.  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB,  Washington, 
D.C.  20503. 

Dated:  Novembers.  1984. 
Stdriey  E.  Hollis, 
Acting  Secretary. 

|FR  Doc  M-30e9e.  Filed  11-Zl-M:  k4S  am\ 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Tachntcai  Conwnission  for 
Aeronautics  (RTCA),  Spadal 
Committee  159— Airborne  VOR 
EQulpflMnt;  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (I*ub. 
L.  92-463;  5  U5.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  153  on  Airborne 
VOR  Equipment  to  be  held  on  December 
12-14, 1984,  in  the  RTCA  Conference 
Room,  One  McPherson  Square,  1425  K 
Street  NW.,  Suite  500,  Washington,  D.C. 
commencing  at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks:  (2)  Approval  of  Minutes  of  the 
Fourth  Meeting  Held  on  August  6-7, 
1984;  (3)  Consideration  of  Proposed 
Changes  to  the  Fifth  Draft  of  the 
Committee  Report  on  Minimum 
Operational  Performance  Standards  for 
Airborne  VOR  Equipment;  (4) 


Consideration  of  Cooimenta  Received 
from  the  European  OrganizatioB  for 
Qvil  Aviation  Eiectranicr  (S)  Review  of 
the  First  Draft  of  the  Committee  Report 

on  Minimum  Performance  Standards  for 
Instrument  Landing  System  (iLS) 
Airborne  Localizer  Equipment:  (6) 
Review  Progress  on  Drafting  the 
Committee  Report  on  Minimum 
Operational  Performance  Standards  for 
Instrument  Landing  System  (ILS) 
Airborne  GHde  Slope  Equipment;  and  (7) 
Other  Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square, 
1425  K  Street  NW,  Suite  50a 
Washington.  D.C.  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
%vritten  statement  to  the  committee  at 
any  time. 

Issued  in  Washii^toB,  DX^.  on  November  9. 
1984. 

Karl  F.  Bieracli. 
Designated  Officer. 

|FR  Doc.  M-aoaoz  FiM  11-Cl-M:  846  am) 
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Radio  Technical  Commission  for 
Aeronsutics  (RTCA),  Special 
Committee  152— Digital  Avionk^a 
Software;  Meeting 


Pursuant  to  section  i>n(a]  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463:  5  U.S.C.  App.  1)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Conunittee  152  on  Digital 
Avionics  Software  to  be  held  on 
December  10-11, 1984,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street  NW..  Suite  500, 
Washington,  D.C.  commencing  at  9:30 
a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks:  (2)  Approval  of  Minutes  of  the 
Fourth  Meettng  Held  on  fune  5-7. 1984: 
(3)  Consideration  of  Comments 
Received  on  the  Second  Draf^  of  the 
Committee  Report  oo  Software 
Considerations  in  Airborne  Systems  and 
Equipment  Certification:  and  (4)  Other 
Business. 

Attendance  is  open  to  the  interested 
public  but  hmited  to  space  available. 
With  the  approval  of  the  Chainnan, 
members  of  the  public  may  present  oral 
statements  at  the  eweting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  txmtact  the  RTCA 
Secretariat.  Ooe  McPbersoo  Square. 
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1425  K  Street.  NW.,  Suite  50a 
Washington.  D.C.  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
anytime. 

Issued  in  Washington.  D.C  on  November  9. 
1984. 
KtftF.Btencfa, 

Designated  Officer. 
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Coast  Guard 
CCGOt4-0Ml 

Rules  of  the  Road  Advisory  Council; 
MeniDersiMp  Applications 

agency:  Coast  Guard.  DOT. 
action:  Request  for  Applications. 


:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  Rules  of  the  Road 
Advisory  CoundL  This  Council  was 
established  under  the  Inland 
Navigational  rules  Act  of  1980  (Pub.  L 
96-591;  94  Stat.  3434;  33  U.S.C.  2073)  to 
advise,  consult  with,  and  make 
recommendations  to  the  Secretary  of 
Transportation  on  matters  relating  to  the 
Inland  Navigation  Rules  and  the 
International  Regulations  for  Preventing 
Collisions  at  Sea  (72  COLREGS).  In  June 
1985,  seven  vacancies  will  occur  on  the 
21 -member  Council.  The  seven  new 
appointments  will  then  be  made  by  the 
Secretary  of  Transportation.  The  Coast 
Guard  will  make  recommendations  to 
the  Secretary  from  all  applications 
received,  including  those  on  Hie  as  of 
February  15, 1984.  Under  the  Inland 
Navigational  Rules  Act,  the  Council 
members  are  to  be  chosen  to  include  a 
"balanced  representation  insofar  as 
practical,  from  the  following  groups:  (1) 
Recognized  experts  and  leaders  in 
organizations  having  an  active  interest 
in  the  Rules  of  the  Road  and  vessel  and 
port  safety.  (2)  representatives  of 
owners  and  operators  of  vessels, 
professional  mariners,  recreational 
boaters,  and  the  recreational  boating 
industry,  (3)  individuals  with  interest  in 
maritime  law,  and  (4)  Federal  and  State 
officials  with  responsibility  for  vessel 
and  port  safety." 

Those  applicants  who  applied  for  the 
seven  vacancies  of  June  1984  will  also 
be  considered  for  the  seven  vacanices  of 
June  1985,  so  they  need  not  apply  again. 

Since  its  establishment,  the  Council 
has  met  twice  a  year  at  various  sites  in 
the  continental  United  States.  Members 
are  currently  entitled  to  receive  per 
diem  in  lieu  of  subsistence,  as  well  as  to 


be  reimbursed  for  travel  expenses,  in 
accordance  with  current  regulations. 

On  October  30. 1984.  the  President 
signed  a  bill  extending  the  Authorization 
for  the  Council  to  September  30, 1990. 
Seven  new  appointments  made  during 
1985  will  expire  three  years  from  date  of 
appointment. 

date:  Requests  for  applications  should 
be  received  no  later  than  January  15. 
1985,  and  must  be  completed  and 
returned  to  the  Coast  Guard  no  later 
than  February  15, 1985. 
AOONESS:  Persons  interested  in  applying 
should  write  to  Commandant  (G-NSR- 
3],  U.S.  Coast  Guard  Headquarters, 
Washington,  D.C.  20593. 
FON  FUNTNCR  INFORMATION  CONTACT: 
Commander  G.  R.  Siddall,  Executive 
Director,  Rules  of  the  Road  Advisory 
Council  (G-NSR-3),  Room  1406,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  S.W..  Washington.  D.C.  20593: 
(202)245-0108. 

Dated:  November  15, 1984. 
T.  |.  Woinar. 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation. 

(FR  Doc  M-30728  Filed  11-Z1-S4: 8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

PubHc  Information  CoHectton 
Requirements  Submitted  to  OIMB  for 
Review 

Dated:  November  16, 1964. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  (listed  by  submitting  bureau(s]j, 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
L  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasiuy  Department  Clearance 
Officer,  Room  7225, 1201  Constitution 
Avenue,  NW.,  Washington,  D.C.  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0539 

Form  Number  RC-C  1-582-A 

Type  of  Review:  New  collection- 
Addendum  to  OMB  approved  RC-C  1- 
582 

Title:  Supplemental  Information  for 
Treasury  Enforcement  Agent 
Applications 

OMB  Number  1545-0704 

Form  Number  IRS  Form  5471  and 
Schedules  M,  N  and  O 

Type  of  Review:  Revision 


Title:  Information  Return  with  Respect 

to  a  Foreign  Corporation 
OMB  Number  1545-0418 
Form  Number  IRS  Form  5302 
Type  of  Review:  Revision 
Title:  Employee  Census 
OMB  Number  1 545-0274 
Form  Number  IRS  Form  2163 
Type  of  Review:  Revision 
Title:  Employment-Reference  Inquiry 
Clearance  Officer  Garrick  Shear  (202) 

566-6254,  Room  5571. 1111 

Constitution  Avenue,  NW„ 

Washington.  D.C  20224 
OMB  Reviewer  Norman  Frumkin  (202) 

395-6880,  Office  of  Management  and 

Budget.  Room  3208.  New  Executive 

Offlce  Building.  Washington.  D.C. 

20503 

Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

OMB  Number  1512-0162 

Form  Number  ATF  F  3067  (5310.9) 

Type  of  Review:  Extension 

Title:  Inventory-Manufacturer  of 
Tobacco  Products 

Clearance  Officer  Howard  Hood  (202) 
566-7077.  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Room  2228,  Federal 
Building,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  20226. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C 
20503. 

Joseph  F.  Maty, 

Departmental  Reports  Management  Office. 

fFR  Doc  SI-aiMIS  niml  11-21-M:  8.-45  un| 
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Public  Information  Coliection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  November  16. 1984. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements(s) 
to  OMB  (listed  by  submitting  bureau(s]). 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  hsted  at 
the  end  of  each  bureau's  listing  and  to    . 
the  Treasury  Department  Clearance 
Officer,  Room  7225, 1201  Constitution 
Avenue.  NW.,  Washington,  D.C  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0881 
Form  Number  IRS  Form  8271 
Type  of  Review:  Revision 


t-l 
1 
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Title:  Investor  Reporting  of  Tax  Shelter 

Register  Number 
OMB  Number  None 
Form  Number  IRS  Forms  8288  and  8288- 

A 
Type  of  Review:  New 
Title:  U.S.  Withholding  Tax  Return  and 

Statement  of  Withholding  on 

Dispositions  by  Foreign  Persons  of 

U.S.  Real  Property  Interests 
Clearance  Officer:  Garrick  Shear  (202) 

566-6254,  Room  5571, 1111 

Constitution  Avenue,  NW., 

Washington,  D.C.  20224 
OMB  Reviewer:  Norman  Frumkin  (202) 

395-6880,  Office  of  Management  and 

Budget,  Room  3208,  New  Executive 

Office  Building,  Washington,  D.C. 

20503 
Joseph  P.  Maty. 
Department  Reports.  Management  Office. 

IFK  Doc  84-X)«35  Filed  11-21-84;  8:45  am) 
MLUNO  COOe  4S10-2S-M 


Office  of  the  Secretary 

Privacy  Act  of  1974;  Amendment  to 
System  of  Records 

AQENCY:  Office  of  the  Secretary. 

Treasury. 

ACTION:  Notice  of  amendment  to  system 

of  records  and  additional  routine  uses. 

summary:  The  Department  of  the 
Treasury,  Office  of  the  Secretary,  is 
amending  the  privacy  notice  for  a 
system  of  records  previously  published 
under  the  system  name  of  "Treasury 
Payroll/Personnel  Information  System. 
Treasury/OS.002",  at  46  FR  16464 
(March  12, 1981).  This  amendment 
reflects  a  change  in  the  System's  name 
to  "Treasury  Payroll  Information 
System"  which  embraces  two  separate 
components,  a  personnel  records  system 
(PERMITS  Application)  and  a  payroll 
component  (Treasury  Payroll 
Information  System).  The  amendment 
also  adds  three  new  users  of  the  system 
and  makes  other  editorial  changes  to 
clarify  the  notice.  Finally,  the  amended 
notice  adds  new  routine  uses  and 
disclosure  policies  pursuant  to  the  Debt 
Collection  Act  of  1982. 
DATE:  Comments  must  be  received  no 
later  than  December  24, 1984.  If  no 
comments  are  received,  the  new  revised 
notice  will  become  effective  December 
24, 1984. 

ADDRESS:  Comments  may  be  sent  to: 
Department  of  the  Treasury,  Director  of 
Personnel,  Room  7115, 1201  Constitution 
Avenue  NW.,  Washington,  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 

Assistant  Director,  Office  of  Personnel 
(TPIS),  1201  Constitution  Avenue  NW„ 


Room  7329.  Washington.  DC  20220,  (202) 
566-4720. 

Dated:  November  15, 1984. 
)oMph  E.  Bi8h<q>. 

Deputy  Assistant  Secretary  (Administration) 
for  Operations. 

Treasury/OS  002 

SVSTIMNAMC 

Treasury  Payroll  Information  System. 

SYSTtM  LOCATION:' 

ICC  Building,  1201  Constitution 
Avenue,  NW.,  Room  7329,  Washington. 
D.C.  20220  and  a  contractor  data 
processi^  facility,  Johnstown 
Computing  Resources  Inc.,  located  at  90 
Lulay  Street,  Johnstown,  PA  15904. 

CATEOomes  of  indiviouals  covered  by  the 
system: 

Current  and  Former  data  on  all 
employees  of  the  (1)  Treasury  except 
Internal  Revenue  Service  (i)  Executive 
Offices  of  the  President:  (3)  Federal 
Emergency  Management  Agency;  (4) 
Federal  Trade  Commission;  (5)  National 
Gallery  of  Art;  (6)  National  Labor 
Relations  Board;  (7)  Farm  Credit 
Administration:  (8)  Commodities  Futures 
Trading  Commission. 

cateoories  of  records  in  the  system: 

There  are  two  basic  components  to 
the  system,  a  personnel  component 
(PERMITS  Application)  and  a  payroll 
component  ("Treasury  Payroll 
Information  System),  which  provide 
current,  year-to-date  and  historical  data 
on  the  individuals  covered  by  the 
system.  The  separate  files  in  the  system 
consist  of  payroll  records,  personnel 
records  and  Time  and  Attendance 
records.  Information  contained  in  these 
records  include  such  data  as; 

(1)  Employee  identification  and  status 
data  such  as  name,  social  security 
number,  date  of  birth,  sex,  race  and 
national  origin  designator,  awards 
received,  suggestions,  work  schedule, 
type  of  appointment,  education,  training 
courses  attended,  veterans  preference, 
and  military  service. 

(2)  Employee  date  data  such  as 
service  computation  date  for  leave,  date 
probationary  period  began,  date  of 
performance  rating,  and  date  of  within- 

.  grade  increases. 

(3)  Position  and  pay  data  such  as 
position  identification  number,  pay  plan, 
grade,  step,  salary  and  pay  basis, 
occupational  series,  position  skill  codes, 
organization  location  and  accounting 
classification  codes. 

(4)  Payroll  data  such  as  earnings,  e.g., 
overtime  and  night  differential; 
deductions,  e.g..  Federal,  State  and 
Local  Taxes,  Bonds  and  Allotments;  and 
Time  and  Attendance  Data. 


(5)  Tables  of  data  for  editing, 
reporting  and  processing  personnel  any 
pay  actions.  These  include  Nature  of 
Action  Codes,  Civil  Service  Authority 
Codes.  Standard  Remarks,  Signature 
Table,  Position  Title  Table,  Financial 
Organization  Table  and  Salary  Table. 

AUTHORmr  FON  MAMrriNANCt  of  TNI 
SYSTEM: 

The  Office  of  Personnel  Management 
Manual,  50  U.S.C.  App.  1705-1707;  31 
U.S.C.  and  Departmental  Circulars  145 
and  830.  The  Department  of  Treasury, 
Fiscal  Requirement  Manual;  5  U.S.C. 
301;  FPM  Letter  298-10,  Office  of 
Personnel  Management:  Federal 
Personnel  Manual  (Chaper  713 
Subchapter  3A). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUfMNO  CATEOORIES  OF 
USERS  AND  PURPOSE  OF  SUCH  USERS: 

These  records  and  information  in 
these  records  inay  be  used: 

(1)  To  furnish  the  Internal  Revenue 
Service  and  other  jurisdictions  which 
are  authorized  to  tax  the  employee's 
compensation,  with  wage  and  tax 
information  in  accordance  with  a 
withholding  agreement  with  the 
Department  of  Treasury  pursuant  to  5 
U.S.C,  5516,  5217  and  5520: 

(2)  To  furnish  the  Office  of  Personnel 
Management  with  data  to  update  the 
Central  Personnel  Data  File  and  other 
statistical  reports  as  required; 

(3)  To  furnish  another  federal  agency 
information  to  effect  interagency  salary 
offset;  to  furnish  another  federal  agency 
information  to  effect  interagency 
administrative  offset,  except  that 
addresses  obtained  from  the  Internal 
Revenue  Service  shall  not  be  disclosed 
to  other  agencies;  to  furnish  a  consumer 
reporting  agency  information  to  obtain 
commercial  credit  reports;  and  to  furnish 
a  debt  collection  agency  information  for 
debt  collection  services.  Current  mailing 
addresses  acquired  from  the  Internal 
Revenue  Service  are  routinely  released 
to  consumer  reporting  agencies  to  obtain 
credit  reports  and  to  debt  collection 
agencies  for  collection  services. 

(4)  To  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureaus'  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit. 

(5)  To  disclose  information  to  a  court 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence. 
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including  disclosures  to  opposing 
counsel  in  the  course  of  litigation  or 
settlement  negotiations  or  criminal  law 
proceedings. 

(6)  To  disclose  information  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements. 

(7)  To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

(8)  To  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  S0.2  which  relate  to 
civil  and  criminal  proceedings. 

(9)  To  provide  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7111  and 
7114. 

(10)  To  provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

TO 


remote  printers  are  in  the  custody  of 
personnel  officers  and  are  subject  to  the 
same  privacy  controls  as  other 
personnel  documents  of  like  sensitivity. 
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Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  and  section  3  of  the  Debt 
Collection  Act  of  1962:  Debt  information 
concerning  a  Government  claim  against 
an  individual  is  also  furnished,  in 
accordance  with  5  U.S.C.  552a(b)(12) 
and  section  3  of  the  Debt  Collection  Act 
of  1982  (Pub.  L  97-365),  to  consumer 
reporting  agencies  to  encourage 
repayment  of  an  overdue  debt. 

AMD  PfMcnccs  Fon  sioniNO, 

nCTAWNNQ,  ANO 
THeSVSTCM: 

STOAAQC: 

Magnetic  media,  microfiche  and  hard 
copy  print  out.  Disbursement  records  are 
stored  at  Federal  Records  Center. 


Records  are  retrieved  generally  by 
social  security  number  or  position 
identification  number  within  a  bureau 
and  region.  Secondary  identities  are 
used  to  assure  accuracy  of  data 
accessed,  such  as  name  and  date  of 
birth. 

SAnOUAMOt: 

Entrance  to  data  center  is  restricted  to 
only  those  employees  whose  work 
requires  them  to  be  there  for  the  system 
to  operate.  ID  cards  are  verified  to 
insure  that  only  authorized  personnel 
are  present.  Disclosure  of  information 
throu^  remote  terminals  is  restricted 
tiirough  the  use  of  passwords  and  sign 
on  protocols  which  are  periodically 
changed.  Reports  produced  from  the 


The  Treasury  Payroll  Information 
System  master  file  is  kept  on  magnetic 
tape.  Hard  copies  of  reports  are  kept  for 
a  period  of  up  to  3  years.  Additional 
payroll  data  is  maintained  on 
microfiche.  Employee  records  are 
retained  in  automated  form  as  long  as 
the  employee  is  active  on  the  system 
(separated  employee  records  are 
maintained  in  an  "inactive"  status 
within  PERMITS  for  five  years).  The 
master  file  is  purged  of  inactive  payroll 
records  on  a  yearly  basis.  Files  are 
purged  in  accordance  with  Treasury 
Directives  Manual  TD  80-05.5  "Records 
Disposition  Schedule". 

SVSTCM  MAMAOeit  ANO  AOOKCSS: 

Director  of  Personnel,  Department  of 
the  Treasury,  Room  7115, 1201 
Constitution  Avenue  NW.,  Washington, 
DC  20220. 

NOTinCATION  mOCEOUNC: 

Individuals  wishing  to  be  notified  if 
they  are  identified  in  this  system  or  gain 
access  to  records  maintained  in  the 
system  must  submit  a  request  containing 
the  following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  types  of  records  sought:  (3)  Provide 
at  least  two  items  of  secondary 
identification  (date  of  birth],  employee 
identification  number  and  date  of 
employment  or  similar  information. 
Address  inquiries  to  Chief.  Disclosure 
Branch  (see  access  below). 

mCONO  Access  PNOCtlMME: 

Chief,  Disclosure  Branch,  Department 
of  the  Treasury,  Room  5423 — Main 
Treasury,  1500  Pennsylvania  Avenue 
NW.,  Washington.  DC  20220. 

COWTSSTIwe  WKCOWO  wiociouwss: 

(See  access  above) 

RECOHO  souncs  CATEQOmCS: 

The  information  contained  in  these 
records  is  provided  by  or  verified  by  the 
subject  of  the  record,  supervisors,  and 
non-Federal  sources  such  as  private 
employers. 

SVSTIMS  KXEMTTEO  FHOM  CCRTAIN 

raoviSMws  OF  TNC  act: 

None. 

ini  Doc.  M-«7W  FUad  tt-«l-M:  MS  *■! 
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coMMoorrv  futurcs  traoino 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  49  PR  44259. 

PREVIOUSLY  ANNOUNCED  TIME  ANO  DATE 

OF  THE  MEETING:  10:00  a.m..  Tuesday. 

November  27. 1984. 

CHANGES  IN  THE  MEETING:  The  meeting 

has  been  cancelled. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FK  Doc.  »*-3(mU  Piled  11-20-M:  3:4S  pm| 
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FEDERAL  DEPOSrf  INSURANCE 
CORPORATION 

Notice  is  Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  November  28, 1984,  to  consider 
the  following  matters: 
Summary  Agenda:  No  substantive  discussion 
of  the  following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single  vote 
unless  a  member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discusion  agenda. 
Disposition  of  minutes  of  previous  meetings. 
Application  for  consent  to  transfer  assets  in 
consideration  of  the  assumption  of  deposit 
liabilities: 

Washington  Savings  Bank.  Hoboken.  New 
lersey,  an  insured  mutual  savings  bank, 
for  consent  to  transfer  certain  assets  to 
Haven  Savings  and  Loan  Association. 


Hoboken.  New  Jersey,  a  non-FDIC- 
insured  institution  in  consideration  of  the 
assumption  of  the  liability  to  apy 
deposits  made  in  the  Secaucus  Branch  of 
Washington  Savings  Bank. 
Reconunendation  regarding  the  liquidation  of 

a  bank's  assets  acquired  by  the 

Corporation  in  its  capacity  as  receiver, 

liquidator,  or  liquidating  agent  of  those 

assets: 

Memorandum  and  Resolution  re:  Mineral 
Bank  of  Nevada.  Las  Vegas,  Nevada 
Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative 
enforcement  proceedings  approved  by 
the  Director  or  an  Associate  Director  of 
the  Division  of  Bank  Supervision  and  the 
various  Regional  Directors  pursuant  to 
authority  delegatged  by  the  Board  of 
Directors. 
Discussion  Agenda: 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  332  of  the 
Corporation's  rules  and  regulations, 
entitled  "Powers  Inconsistent  with 
Purposes  of  Federal  Deposit  Insurance 
Law,"  which  amendments  will  govern 
insured  banks'  direct  and  indirect 
involvement  in  insurance  brokerage  and 
underwiriting,  real  estate  brokerage  and 
underwriting,  seciuities  brokerage,  EDP 
services,  or  travel  services. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  N.W., 
Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  November  19, 1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

[FR  Doc  84-«M»  Filed  11-10-S4: 12:10  pm| 
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FEDERAL  DEPOSTT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday.  November  28. 
1984.  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 


meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  (c)(4).  (c)(6).  (c)(8),  and 
(c)(9)(A)(ii)  of  Title  5,  United  States 
Code,  to  consider  the  following  matters: 

Summary  Agenda:  No  substantive  discussion 
of  the  following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single  vote 
unless  a  member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 
Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings,  termination- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties)  against  certain  insiued 
banks  or  officers,  directors,  employees, 
agents  or  other  persons  participating  in  the 
conduct  of  the  affairs  thereof: 
Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  pro\i8ions  of 
subsections  (c)(6).  (c)(8).  and  (c)(9)(A)(ii) 
of  the  "Government  in  the  Sunshine  Act' 
(5  U.S.C.  5S2b  (cM8).  (cK8).  and 
(c)(9)(A)(ii)). 
Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Application  for  Federal  deposit  insurance 

and  for  consent  to  exercise  trust  powers: 

Federated  Bank  &  Trust  Company,  a 
proposed  new  bank  to  be  located  at  10 
Foster  Avenue.  Gibbsboro.  New  Jersey. 
Application  for  Federal  deposit  insurance 

and  for  consent  to  exercise  full  trust 

powers: 

Bear  Steams  Trust  Company,  a  proposed 
new  bank  to  be  located  at  28  West  State 
Street  Trenton.  New  Jersey. 
Application  for  Federal  deposit  insurance 

and  for  consent  to  exercise  limited  trust 

powers: 

Merrill  Lynch  Bank  and  Trust  Company,  a 
proposed  new  bank  to  be  located  at 
Merrill  Lynch  Corporate  Campus. 
Princeton  Forrestal  Center,  Plainsboro 
Township.  New  Jersey. 
Request  for  financial  assistance  pursuant  to 

section  13(c)  of  the  Federal  Deposit 

Insurance  Act: 

Name  and  location  of  bank  authorized  to 
be  exempt  from  disclosure  pursuant  to 
the  provisions  of  subsections  (c)(4). 
(c)(6).  (cMB).  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
use 552b (c)|4),  (c)(6),  (c)(8),  and 
(c)(9){A)(ii)). 
Personnel  actions  regarding  appointments. 

promotions,  administrative  pay  increases. 

reassignments.  retirements,  separations. 

removals,  etc.: 
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Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2]  and  (c)(6) 
of  the  "Government  in  the  Sunshine  Act" 
(5  U.S.C  552b  (c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
N.W,  Washington,  D.C 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202J 
389-4425. 

Dated:  November  19. 1964. 
Federal  Deposit  Insurance  Corporation. 
Hoyb  L.  RobiBMM, 
Executive  Secretary. 

(FR  Doc.  M-3Saaa  Filed  n-tO-»k  Ull  piB| 
ICOI]Ct7144Mt 


FEDERAL  OCPOSIT  MSURANCe 

Notice  of  Changes  in  Subject  Matter  of  • 
Agency  Meeting. 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday, 
November  19, 1984,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  William  M.  Isaac 
seconded  by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Director 
C  T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matters: 

Applications  pursuant  to  section  19  of  the 
Federal  Deposit  Insurance  Act  for  consent 
to  service  of  a  person  convicted  of  an 
offense  involving  dishonesty  or  a  breach  of 
trust  as  a  director,  officer,  or  employee  of 
an  insured  bank  (names  of  persons  and 
name  and  location  of  bank  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(6),  (c)(8).  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  552b(c)(6).  (c)(8), 
and  (c)(9)(A)(ii))). 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(6).  (c)(8),  and  (c)(9)(A)(ii) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b(c)(6).  (c)(8).  and 
(cM9)(A)(ii)). 


Dated:  November  19, 1964. 
Federal  Deposit  Insurance  Corporation. 
Hoyla  L  Robinaoo, 

Executive  Secretary. 

|FR  Doc  B4-30SaB  Filed  11-20-64:  3:39  pin| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  4:40  p.m.  on  Saturday,  November  17, 
1984,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  (1)  receive  bids  for 
the  purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  First  American 
Banking  Company,  Pendleton,  Oregon, 
which  was  closed  by  the  Superintendent 
of  Banks  for  the  State  of  Oregoan  on 
Friday,  November  16, 1984;  (2)  accept 
the  bid  for  the  transaction  by  Inland 
Empire  Bank,  Hermiston.  Oregon,  an 
insured  State  nonmember  bank;  and  (3) 
approve  the  application  of  Inland 
Empire  Bank,  Hermiston,  Oregon,  for 
consent  to  purchase  certain  assets  of 
and  to  assume  the  liability  to  pay 
deposits  made  in  First  American 
Banking  Company,  Pendleton,  Oregon, 
and  for  consent  to  establish  the  two 
o^ces  of  First  American  Banking 
Company  as  branches  of  Inland  Empire 
Bank:  and  (4)  provide  such  ftnancial 
assistance,  pursuant  to  section  13(c)(2) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(c)(2)),  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  David  L  Chew, 
acting  in  the  place  and  stead  of  Director 
C.  T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

Dated:  November  19, 1984. 


Federal  Deposit  Insurance  Corporation. 

|FR  Doc  S4-3aa«7  Filed  ll-ZI-Si:  3:3S  pm) 
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FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  November  27, 
1984. 

place:  1325  K  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

HEMS  TO  BE  DISCUSSED:  Compliance. 
Litigation.  Audits.  Personnel. 

***** 

DATE  AND  TIME:  Thursday,  November  29. 
1984. 

place:  1325  K  Street.  NW..  Washington. 
DC.  (Fifth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Eligibility  for  candidates  to  receive 

Presidential  primary  matching  funds 
Draft  advisory  opinion  #1984-33.  Thomas  F. 

Kelley,  III,  on  behalf  of  National  Restaurant 

Association  PAC 
Draft  Advisory  Opinion  #1984-52,  Marty 

Russo,  Member  of  Congress 
Petition  for  rulemaking  filed  by  the  National 

Council  of  Farmer  Cooperatives — 11  CFR 

1 114.1(e) 
Finance  Committee  report 
Routine  administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer. 

202-523-4065. 

Marjorie  W.  Emmons. 

Secretary  of  the  Commission. 

|FR  Doc  S4-307(I3  Filed  11-20-84: 10:50  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  Vol.  49,  No. 
233,  page  45522.  November  16. 1984. 
place:  Board  Room,  Sixth  Floor.  1700  G. 
St..  NW.,  Washington,  DC. 
STATUS:  Open  meeting. 
CONTACT  PERSON  FOR  MORE 
INFORMATON:  Ms.  Gravlee  (202-377- 
6677). 

CHANGES  m  THE  MEETINO:  The  open 
meeting  scheduled  for  November  30,  at 
2:30  p.m..  will  now  begin  at  4:00  p.m. 
John  F.  Ghizzoni. 

Assistant  Secretary. 

No.  101,  November  20, 1984. 

|FR  Doc.  84-30880  Filed  11-20-84:  3:58  pm] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  date:  9:00  a.m.  (Mtn.  Time)  on 
December  13, 1984,  and  9KX)  a.m.  (Mtn. 
Time)  on  December  14, 1984. 

PLACE:  Inn  of  Loretto. 

status:  Federal  Savings  and  Loan 

Advisory  Council  open  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Crista  G.  Martin  (202- 

377-6294). 

MATTERS  TO  BE  CONSIDEREO:  The 

Federal  Savings  and  Loan  Advisory 

Council  will  be  considering  how  S&Ls 

can  be  Profitable  while  Concentrating 

on  Housing  Finance,  12/13:  Increasing 

the  S&L  Industry's  Capital,  Interest 

Rate — Credit  Risk,  and  Interstate 

Activity.  12/13;  and  Modernization  and 

Decentralization  of  the  Federal  Home 

Loan  Bank  System.  The  papers  and 

recommendations  resulting  from  this 

research  will  be  presented  to  the  Bank 

Board  at  a  FSLAC  Council  Meeting  in 

December. 

|oha  F.  Ghizzoni, 

Assistant  Secretary. 

No.  102,  November  20. 1984. 

|FR  Doc.  84-30881  Filed  11-20-84:  3:58  pmj 
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FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  9:00  a.m. — November  28. 

1984. 

PLACE:  Hearing  Room  One — 1100  L 

Street,  N.W.,  Washington,  D.C.  20573. 

STATUS:  Parts  of  the  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Portion 
open  to  the  public: 

1.  Informal  Docket  No.  1441:  Union  Carbide 
Corp. — Battery  Division  v.  Waterman 
Steamship  Corp. — Consideration  of  the 
record. 

Portion  closed  to  the  public: 

1.  Docket  No.  84-15:  Dr.  Ethel  M.  Hepner  v. 
The  Peninsular  and  Oriental  Steamship 
Navigation  Company — Consideration  of 
the  record. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Francis  C,  Humey. 
Secretary,  (202)  523-5725. 
Francis  C.  Humey, 

Secretary. 

(FR  Doc  84-30619  Filed  11-20-84: 11:41  ami 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
November  28. 1984. 


PLACE:  Marriner  S.  Eccles  Reserve  Board 

Building.  C  Street  entrance  between  20th 

and  21st  Streets.  N.W.,  Washington. 

D.C  20551. 

STATUS:  Closed. 

MATTERS  TO  Bt  CONSIOCREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments, 
and  salary  actions]  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  20. 1984. 
William  W.  WUes. 

Secretary  of  the  Board. 

|FR  Doc  84-30870  Filed  11-20.84:  3:58  pmj 
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OCCUPATIONAL  SAFETY  AND  HEALTH 

REVIEW  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday. 

December  13. 1984. 

PLACE:  Suite  316. 1825  K  Street,  NW.. 

Washington,  DC. 

STATUS:  Because  of  the  subject  matter,  it 

is  likely  that  this  meeting  will  be  closed. 

MATTERS  TO  BE  CONSIDERED:  Discussion 

of  specific  cases  in  the  Commission 
adjudicative  process. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mrs.  Mary  Ann  Miller 
(202)  634-4015. 

Dated:  November  20, 1984. 
Earl  R.  Ohman,  Jr.. 
Acting  General  Counsel. 

(FR  Doc.  84-30808  Filed  11-28-84: 12:11  pm| 
MLUNO  CODE  7S00-01-M 

12 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Notice  of  vote  to  close  meeting. 

At  its  meeting  on  November  13, 1984. 
the  Board  of  Governors  of  the  United 
States  Postal  Service  unanimously  voted 
to  close  to  public  observation  its 
meeting,  scheduled  for  December  11, 
1984.  in  Washington.  D.C.  The  meeting 
will  involve:  (1)  a  continuation  of  the 
discussion  of  strategies  and  positions  in 
connection  with  possible  continued 
collective  bargaining  negotiations, 
pursuant  to  chapter  12  of  title  39  United 
States  Code,  involving  parties  to  the 
1981  National  Agreements,  between  the 
Postal  Service  and  four  labor 
organizations  representing  certain 


postal  employee*,  which  expired  in  July 
1964;  and  (2)  further  consideration  of  the 
Postal  Rate  Commission's  September  7. 
1984.  Recommended  Decision  in  Docket 
No.  R84-1.  the  omnibus  rate  case. 

The  meeting  is  expected  to  be 
attended  by  the  folTowing  persons: 
Governors  Babcock,  Camp.  McKean. 
Peters,  Ryan,  Sullivan  and  Voss; 
Postmaster  General  Bolgen  Deputy 
Postmaster  General  Finch.  Secretary  to 
the  Board  Harris;  General  Counsel  Cox; 
Senior  Assistant  Postmasters  General 
Coughlin  and  Morris;  and  Counsel  to  the 
Governors  Califano. 

As  to  the  first  of  these  agenda  items, 
the  Board  is  of  the  opinion  that  public 
access  to  any  discussion  of  possible 
strategies  that  Postal  Service 
management  may  decide  to  adopt  or  the 
positions  it  may  decide  to  assert,  would 
be  likely  to  frustrate  action  to  carry  out 
those  strategies  or  assert  those  positions 
successfully.  In  making  this 
determination,  the  Board  is  aware  that 
the  effectiveness  of  the  collective 
bargaining  process  in  labor-management 
relations  has  traditionally  depended  on 
the  ability  of  the  parties  to  prepare 
strategies  and  formulate  positions 
without  prematurely  disclosing  them  to 
the  opposite  party.  The  public  has  a 
particular  interest  in  the  integrity  of  this 
process  as  it  relates  to  the  Postal 
Service,  since  the  outcome  of  the 
negotiations  between  the  Postal  Service 
and  the  various  postal  unions,  and 
consequently  the  cost,  quality  and 
efficiency  of  postal  operations,  may  be 
adversely  affected  if  the  process  is 
altered. 

Accordingly,  the  Board  of  Governors 
has  determined  that,  pursuant  to  section 
552(c)(3)  of  tide  5,  United  States  Code. 
and  section  7.3(c)  of  title  39,  Code  of 
Federal  Regulations,  this  portion  of  the 
meeting  is  exempt  from  the  open 
meeting  requirement  of  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b(b)), 
because  it  is  likely  to  disclose 
information  prepared  for  use  in 
connection  with  the  negotiation  of 
collective  bargaining  agreements  under 
chapter  12  of  title  39,  United  States 
Code,  which  is  specifically  exempted 
from  disclosure  by  section  410(c)(3)  of 
title  39.  United  States  Code.  The  Board 
has  determined  further  that,  pursuant  to 
section  552b(c)(9)(B)  of  title  5.  United 
States  Code,  and  section  7.3(i)  of  title  39, 
Code  of  Federal  Regulations,  the 
discussion  is  exempt  because  it  is  likely 
to  disclose  information  the  premature 
disclosure  of  which  is  likely  to  frustrate 
significantly  proposed  Postal  Service 
action.  Finally,  die  Board  of  Governors 
has  determined  that  the  public  has  an 
interest  in  maintaining  the  integrity  of 
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the  collective  bargaining  process  and 
that  the  public  interest  does  not  require 
that  the  Board's  discussion  of  its 
possible  collective  bargaining  strategies 
and  positions  be  open  to  the  public. 

As  to  the  second  agenda  item,  the 
Board  is  of  the  opinion  that  public 
access  to  the  discussions  would  be 
likely  to  disclose  information  that  will 
become  involved  in  future  rate  or 
classification  litigation. 

Accordingly,  the  Board  of  Governors 
has  determined  that,  pursuant  to  section 
552b(c)(3)  of  title  5.  United  States  Code, 
and  section  7.3(c)  of  title  39,  Code  of 
Federal  Regulations,  this  portion  of  the 
meeting  is  exempt  from  the  open 
meeting  requirements  of  the  Goverment 
in  the  Sunshine  Act,  because  it  is  likely 
to  disclose  information  in  connection 


with  proceedings  under  chapter  36  of 
title  39  (having  to  do  with  postal 
ratemaking,  mail  classification  and 
changes  in  postal  services),  which  is 
specifically  exempted  from  disclosure 
by  section  410(c)(4)  of  title  39,  United 
States  Code.  The  Board  has  determined 
further  that,  pursuant  to  section 
552b(c)(10)  of  title  5.  United  States  Code, 
and  section  7.3(j)  of  title  39.  Code  of 
Federal  Regulations,  the  discussion  is 
exempt  because  it  is  likely  to 
specifically  concern  the  participation  of 
the  Postal  Service  in  a  civil  action  or 
proceeding  or  the  litigation  of  a 
particular  case  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 


discussion  of  the  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
to  be  closed  may  properly  be  closed  to 
public  observation,  pursuant  to  sections 
552b(c)(3),  (9){B)  and  (1)  of  title  5  and 
sections  410(c)(3)  and  (4)  of  title  39, 
United  States  Code,  and  sections  7.3(c), 
(i)  and  (j)  of  title  39,  Code  of  Federal 
Regulations. 
David  F.  Harris. 
Secretary. 

(FR  Doc  M-3(N78  Piled  ll-2fr-M:  3:Sa  poll 
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Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


IMInimum  Wages  for  Federal  and 
Federally  Assisted  Construction;  General 
Wage  Determination  Decisions,  Notice 


AdrnMstratfon.  Wag«  and  Hour 


Miniiiiuin  Wagas  foe  Fcdaral  and 
FodaraNy  Aaaistad  Construction; 
Ganorai  WaQO  Datarmlnation 


General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931.  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations,  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83,  46  FR  35738  (1983).  and  6- 
84, 49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  acoordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 


detemioatioQ  frequently  and  fa  lai!gs 

volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Regialar 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shaQ 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  Olt  Part  S. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Superaadaas 
Decisions  to  General  Wage 
Deteimination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modincations  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931.  as  amended  (48  Stat 
14B4,  as  amended,  40  U.S.C.  27aa)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (inchiding  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations,  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order,  6-84.  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shalL  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 


to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Government  Wage 
Determinations,  Washington,  D.C.  20210, 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U.S.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


FloridKFU1-11S7_- 
Mmourt: 

MO64-4097.. 

MO64-4062.. 
Nm  Yortc 

NV81-3034_ 


Ny84-«WS- 


Fab.  13,  isat. 

Oct  5.  1984. 
Oct  12.  1964. 

JufW  S.  1964. 
Mar.  2.  1964. 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  number  of  decisions  being 
superseded. 


narUc  na3-1031(FLS4-1022).. 


Apr.  22.  1963. 


Signed  at  Washington.  D.C.  this  16th  day  of 
November  1964. 

James  L.  Valin, 

Assistant  Administrator. 

Wkuma  cooc  46io-x7-« 
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MODIFICATIONS  P.  I 


NODICATIONS  P. 2 


DECISION  #n,81-1187   -  MOD, 

N>Mly 

ss. 

#1 

Tie  n  12405  -  February 
13.    1981) 

OeCISION  NO.    M084-4097  • 

Citrus,   Hernando,   Hlllf 
borough,   Manat**,   Pasco, 
Pinsllas,   Sarasota,   & 

MSB.  11 

7Wnr39434  -  October  5, 

1984) 

Suatar  Counties,   Florida 

Pettis  and  Sallno  Cos., 
Niasourl 

CHANGE: 

DESCRIPTION  OF  WORK  TO: 

CRANGCi 

Heavy  Construction 
excluding  Suwmt  t  Water 

Power  EquipsMnt  Operator 

Cooper  and  Howard  Coa.i 

Traataent  Plant 

Group  1 

construction   projects 

Group  2 

In  Hillsborough  County 

Group  3 

efily 

(aJ 

(b) 

■ak 

(e) 

■iiiiini 

(d) 

DfCXSIOH  MO,    n084-40«2   . 

•Mm 

flro«»4 

MBVi'l  "''^ ■ 

Group  } 

(1?  rj»  40149   -  October   12, 

Group  6 

l»M) 

mffj' 

•09M.  Cooper  and  Howard 

CovntlVC.    Missouri 

ib) 

(c) 

nwa^  ^ijulpment  Opera  ton 

1 

Srovp  9 
9roup  » 

^pojp^  and  Howard  Cos.: 
Oroup   1 

$16.91 

3.00 

Croup  2 

1«.5C 

3.00 

'Valation  Fund  of  81.85 

11.50 

3.00 

plu*  t.SS  supplanental 

(b) 

14, «t 

3.00 

diio>   included   in  basic 

(c) 

12.30 

3.00 

hourly  rata 

(d) 

14.91 

3.00 

Croup  4 

17.16 

3.00 

Croup  s 

16.81 

3.00 

Croup  C 

17.41 

3.00 

S^ya^ 

16.76 

3.00 

(b) 

16.51 

3.00 

(c) 

14.51 

3.00 

Crpup  I 

17.91 

3.00 

Croup  • 

17.  «1 

3.00 

*l»o^ei 

Vacation  Fund  of  fl.OS 

plus  $,)$  supplemental 

duos  included  in  tMsic 

houfly  rata 

■•— •» 

fl6 

16 

11 
14 
12 
14 
17 
16 
17 

16 

16 

1« 
IT 
IT 


91 
.56 

SO 
66 

30 
.91 

.16 
.81 
.41 

.T6 

.n 

.91 
.91 
.41 


3.00 
3.00 

3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 

3.00 
3.00 
3.00 
3.00 
3.00 


'decision  NO.    NY81-3034   - 

SMK 

Frt«fl 

MOD.    i1 

! (4^  PR  30271   -  June   5. 

MUM 

1981) 

ONEIDA  COUNTY,   NEW  YORK 

CHANGE: 

LABORERS    (BUILDING) i 

Raawlader  of  County: 

1 

Laborara 

10.64 

2.70+d. 

Pipe layer,   nor tar  nixer. 

Motor  buggy    (walJi 

behind),   Wal)c  behind 

power  high  lift 

10.79 

2.70*« 

Blaaters.    fons  setters. 

and  sntor  buggy    (rider 

type) 

11.14 

2.70-h! 

Nagon  drill  operator 

11.04 

2.70'Hi 

DECISION  NO.    NY84-3005   - 

m6d.   11 

(49  PR  7911  -  March   2, 

1984) 

ALBANY,    COLUMBIA,    GREENE, 

FULTON,    MONTGOMERY, 

IRENSSELAER,    SARATOGA, 

ISCHENECTADY,    SCHOHARIE   t 

IWASHINGTON  COUNTIES, 

{NEW  YORK 

jOiANGBl 

16.12 

2.485^ 
3%*J 

JSHEET  METAL  WORKERS 

Light  connnercial    (40   tons 

or   less  of  air  condition- 

ing and/or  heating; 

•hopping  centera  -  20 

tons  or  loss  of  air 

conditioning  per  atore: 

ventilation  for  jtitchen 

hoods) 

10.48 

.30 

Multiple   family  housing 

units  where  each  indivi- 

dual   family  apartment   is 

Individually  conditioned 

by  a  separata  and  inde- 

pendent unit  or  system 

1 

1                                • 

I 

10.48 

.30 

ritafi 


IMI 
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scpnsEorAS  decision 

STATE:   PIARIDA  OOOMTTt   !IILLS«0«OOOB 

DECISION  NOmEKi  PLa4-1032  DATCt   Data  of  Publication 

Suparaadci  D^laton  Niabar  Ptt3-1031,  datad  April  27,  19S3,  in  48  PK  17S02 
DESCRIPTION  or  NOBRi   BDILPING  COWSTPnCTION  PROJECTS  -  Inclodinfl  Btimmr   • 
traataant  plant  conatructlon  projacta  (axcludtnq  ainala  fisllr  hoa»a  and 
apartaanta  projacta  up  to  and  tncludinf  four  (4)  atorlaa). 


DECISION  NO.  rt.84-1032 


P0OTW0TE8 


PAGE  3 


AIB  GOMDITIOMIMO    ft 

HMir 

>»>y 

9F4T  fDMTMnf  r  ra> 

aak 

NMMr 

ffm 

RBATIHG  WBCHANICS 

*  S.M 

(EXTERMINATORS) 

4.87 

ASBESTOS  NORKEXS/REAT  t 

PILEDRIVERMBI 

12.54 

1.35 

PROST    INSOLATORS/ 

PIPEFITTERS    (Excluding 

MECHANICAL    INSULATORS 

9.54 

Air  Conditioning  and 

■OILERHAKERS 

16.70 

3.373 

Haatlng  »ork) 

16.96 

3.30 

BRICK    t    RLOCK    PASONS 

9.54 

PIPFLATERS 

5.88 

BRICK    t    BUXnC   HASONS* 

PLUMPERS 

t.fi 

TOIOERS 

5.63 

PLASTERERS 

9.38 

CARPENTERS! 

STUCCO  WORKERS 

5.50 

ACOUSTICAL  CEILING 

ROOFERS 

8.19 

MECHANICS 

9.16 

ROOFERS'    KETTLWni 

7.a2 

CARPENTERS    (INCLUDING 

SHEET  KETAL  WORKERS 

CABINET  MAKERS,     BATH- 

(INCLUDING   DUCT    INSTALL- 

ROOM STALLS   t  OTHER 

ERS) 

10.  e< 

MISCBLLANBOOS    PIXTURBS) 

9.34 

1.14 

SOFT   FLOOR    LATERS    t 

CARPET   LATERS/INSTALLESS 

7.50 

RESILIENT   FU»R 

CB«ENT  MASONS/CONCRETE 

MECHANICS 

8.66 

PIHISRERS 

9.40 

SPRINKLER   FITTERS 

11.04 

2.20 

CONCRETE  LABORERS 

6.00 

TRUCK    DRIVERS 

5.48 

DRTWALL  PINISRERS   t  TAPERI 

9.04 

WELDER!!!     Racaiva  rata 

DRTWALL   HANGERS/MECHANICS 

prater ibad   for  craft 

t   METAL   STUD  HORKERS 

B.90 

parfomlng  oparation  to 

ELECTRICIANS    ( INCLDDINO 

vhich  voiding   ia   Inct- 

UM   WLTACE   TECHNICIANS) 

7.7t 

.31 

dantal. 

ELEVATOR  CONSTRUCTORS! 

MECHANICS 

14.455 

:».oo*a 

POKER  EOOIPMWT  OPERATORS) 

HELPERS 

10.12 

3.00+a 

BACK  HOB 

7.51 

PROBATIONART   HELPERS 

7.23 

BULLDOZER 

7.14 

GLAZIERS 

•  .27 

C»NCRETE  PUMP 

6.47 

INSULATION    INSTALLERS 

CRANE,    DERRICK.    DRAG- 

(BAIT t   BLONN) 

6.00 

LINE 

16.31 

3.105 

laOHNORRBXS 

11.52 

2.95 

FRONT   WD    LOADER 

7.35 

LAPORERSi 

HOIST 

16.31 

3.10S 

UNSKILLED 

5.72 

MOTOR  GRADER 

7.88 

LANDSCAPE 

4.00 

ROLLER 

6.50 

LATHERS 

10.00 

SCRAPPER   -   PAN 

7.36 

LANN   SPRINKLER   STSTB'S 

SHOVEL 

6.08 

INSTALLERS 

5.34 

TRACTOR 

6.50 

LINOtEN 

11.50 

3.75« 
♦.451 

MARBLE,    TILE,    TERRAXIO 
HORKERS 

9.94 

SEE  PAGE  2  »0«  POOTNOTR 

MARBLE,    TILE  t   TERRAZK) 

'A* 

FINISHERS    (HELPERS) 

5.R0 

» 

MILUTRIGRTS 

15.55 

2.72 

PAINTERS 

7.43 

, 

• 

SEVEN  PAID  HOLIDAYS!  Na»  Taar'a  ray,  Maaorlal  Day,  Independenca  Day, 
Labor  Day,  Thankaglving  Day,  Friday  aftar  Thankaglvlng  Day,  Chriatmaa 
Dayi  VACATION  PAT  CREDIT!  nployar  contrlbutaa  8%  of  ragular  hourly 
rata  lor  anploya*  with  S  yaara  or  aora  of  aarvlca  and  6%  for  aaployaa 
vttb  C  Bontha  to  S  yaara  of  aarvlca. 


CD 

m 

9 


O 


Z 
o 

to 


51 

03 

«< 

2 

o 

< 
n 

3 

cr 

n 


IMI 


Friday 

November  23,  1984 


■S,;.., 


1 


Part  III 


t 
1 


Department  of 
Education 

34  CFR  Parts  350,  352,  358,  and  359 
National  Institute  of  Handicapped 
Research  Provisions;  Proposed  Rirte 


/ 


46244 


Federal  Register  /  Vol.  49.  No.  227  /  Friday.  November  23.  1984  /  Proposed  Rules 


DEPARTMEHT  OF  EDUCATION 

34  CFR  Parts  350, 352. 358,  and  359 

National  Institute  of  Handicapped 
Reioarch.  Propo— d  Provlstons 

AQCNCV:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

■UMMAliY;  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
National  Institute  of  Handicapped 
Research  (NIHR).  These  amendments 
will  implement  certain  changes  to  Titles 
n  and  in  of  the  Rehabilitation  Act  of 
1973  made  by  Pub.  L  98-221,  the 
Rehabilitation  Amendments  of  1984. 
DATE  Comments  must  be  received  on  or 
before  January  7, 1985. 

AOORCSSCS:  Comments  should  be 
addressed  to:  Betty  Jo  Berland,  National 
Institute  of  Handicapped  Research. 
Department  of  Education,  400  Maryland 
Avenue,  N.W.,  Switzer  Building,  Room 
3078,  Washington.  D.C.  20202. 
Fon  FMrrHCR  mFomiATiON  contact: 
Betty  Jo  Berland.  Telephone:  (202)  732- 
1139:  deaf  or  hearing  impaired 
individuals  may  caD  (202)  732-1198  for 
TTY  services. 

SUPPt-EMENTARV  INFOflMATION:  The 
National  Institute  of  Handicapped 
Research  (NIHR),  created  under  Title  II 
of  the  Rehabilitation  Act  of  1973,  as 
amended  by  Pub.  L  95-802,  carries  out  a 
variety  of  research  and  related  activities 
under  that  statutory  authority.  On  . 
September  10. 1981.  the  Secretary 
published  final  program  regulations 
governing  many  of  those  activities  (46 
FR  45300),  and  on  March  12, 1984  and 
June  18, 1984.  revised  those  regulations 
(49  FR  9324.  24978).  The  Secretary  now 
proposes  regulations  to  implement 
changes  to  the  Act  affecting  NIHR  made 
by  Pub.  L  98-221,  the  Rehabilitation 
Amendments  of  1984,  enacted  on 
February  22, 1984. 

The  amendments  to  the  Act  authorize 
a  new  program  of  innovation  grants 
under  section  204(b](13)  to  test  new 
concepts  and  innovative  ideas; 
demonstrate  research  results  of  high 
potential  beneHts;  purchase  prototype 
aids  and  devices  for  evaluation;  develop 
unique  rehabilitation  training  curricula; 
and  respond  to  special  initiatives  of  the 
Secretary.  These  proposed  amendments 
to  the  regulations  would  implement  this 
new  program  authority  and  include  rules 
to  establish  eligibility  requirements, 
provide  criteria  for  evaluation  of 
apphcations,  and  provide  a  method  for 
selection  of  successful  applicants. 

The  Act,  as  amended,  further  provides 
that  regulations  and  administrative 
procedures  with  respect  to  financial 


assistance  under  the  Innovation  Grants 
program  be  expedited  to  the  maximum 
extent  possible.  The  proposed 
regulations  simplify  the  selection 
criteria  for  reviewing  applications  under 
this  program,  and  permit  periodic  peer 
review  and  award  of  funds  within  a 
fiscal  year  to  ensure  more  timely 
funding  of  innovative  projects  under  the 
program. 

The  Act  was  also  amended  to  provide 
that  Research  and  Training  Centers 
(RTCs)  need  not  necessarily  be 
terminated  at  the  conclusion  of  the 
project  period.  These  proposed 
regulations  establish  criteria  and 
procedures  to  enable  the  Secretary  to 
decide  whether  to  continue  without 
competition  a  specific  RTC  grant  at  the 
conclusion  of  the  funding  period. 

In  adopting  this  provision,  the 
Congress  provided  for  those  exceptional 
circumstances  in  which  it  would  be  a 
major  disadvantage  to  discontinue 
funding  a  particular  RTC.  It  is  the 
Secretary's  understanding  that  this 
provision  is  meant  to  be  invoked  only  in 
unusual  circumstances,  and  that 
competition  remains  the  principal  means 
of  obtaining  financial  assistance  under 
this  program. 

In  addition,  the  legislation  transfers 
authority  for  the  conduct  of  the  special 
projects  and  demonstrations  program 
for  spinal  cord  injuries  from  the 
Rehabilitation  Services  Administration 
(RSA)  to  NIHR.  These  proposed 
amendments  to  the  regulations  include 
provisions,  with  selection  criteria,  to 
implement  that  program  in  NIHR. 

A  summary  of  the  proposed 
regulations  follows. 

Part  350'— Handicapped  Research: 
General  Provisions 

The  Secretary  amends  SS  350.1,  350.3, 
350.20.  350.30.  350.34.  and  350.40  so  that 
appropriate  provisions  of  Part  350. 
generally  applicable  to  NIHR  programs, 
apply  to  the  new  Innovation  Grants 
program  and  to  the  Special  Projects  and 
Demonstrations  for  Spinal  Cord  Injuries 
program  recently  transferred  to  NIHR. 

Part  352 — Handicapped  Research: 
Rehabilitation  Research  and  Training 
Centers 

The  Secretary  amends  S  352.10(c)  to 
authorize  grantees  to  use  grant  funds  for 
faculty  support  and  to  require  grantees 
to  give  priority  to  the  training  of 
students  preparing  to  be  rehabilitation 
personnel.  These  provisions  implement 
amendments  to  section  204(b)(1)  of  the 
Act  made  by  section  123(a)  of  Pub.  L. 
98-221. 

A  new  §  352.33  permits  the  Secretary 
to  renew  a  Rehabilitation  Research  and 


Training  Center  grant  without 
competition  at  the  end  of  the  project 
period  on  the  basis  of  specified  criteria. 
This  section  implements  a  provision 
added  to  section  204(b)(1)  of  the  Act  by 
section  123(a)  of  Pub.  L  98-221 

Fart  358 — Handicapped  Research: 
Innovadon  Grants  Program 

Subpart  A — General 

Sections  358.1-358.4  describe  the 
purpose  of  the  Innovation  Grants 
program  and  incorporate  provisions  of 
Part  350  relating  to  eligibility,  applicable 
regulations,  and  definitions.  The 
Secretary  proposes  that  S  75.217  (c)-{e) 
of  the  Education  Department  General 
Administrative  Regulations  (EDGAR) 
not  apply  to  the  Innovation  Grants 
Program.  Those  provisions  describe  how 
the  Secretary  normally  selects 
applications  for  new  grants  under  the 
Department's  discretionary  programs 
and  provide  for  the  creation  of  a  rank 
ordering  of  applications  based  solely  on 
the  evaluations  of  those  applications  by 
groups  of  experts.  The  Secretary 
believes  that  a  rank  ordering  is 
unnecessary  and  would  be  unworkable 
as  applied  to  the  Innovation  Grants 
Program,  since  applications  will  be 
reviewed,  and  awards  made,  throughout 
the  fiscal  year  as  provided  in  proposed 
§  358.31.  While  the  Secretary  proposes 
to  exempt  this  program  from  the  rank 
ordering  requirements  of  S  75.217  (c)-(e). 
the  remaining  provisions  of  those 
regulations  have  been  incorporated  into 
S  358.31.358. 

Subpart  B — What  Kinds  of  Activities 
Does  the  Secretary  Support  Under  This 
Program? 

Section  358.10  describes  specific  types 
of  projects  and  activities  that  may  be 
supported  under  the  Innovation  Grants 
program. 

Subpart  D — How  Does  the  Secretary 
Make  a  Grant? 

Sectioi}  358.30  incorporates  the  peer 
review  procedures  of  §§  350.30-350.32. 

Sections  358.31-358.33  describe  how 
the  Secretary  invites  applications,  the 
selection  criteria  used  by  the  peer 
review  panel  and  the  Secretary,  and 
additional  factors  the  Secretary 
considers  in  selecting  grantees. 

Part  359 — Handicapped  Research: 
Special  Projects  and  Demonstrations  for 
Spinal  Cord  Injuries 

Subpart  A — General  . 

Sections  359.1-359.4  describe  the 
purpose  of  the  program,  identify  eligible 
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applicants,  and  incorporate  provisions 
of  Part  350  relating  to  regulations  and 
definitions. 

Subpart  B—What  Kinds  of  Activities 
Does  the  Secretary  Support  Under  This 
Program? 

Section  359.10  describes  specific  types 
of  projects  and  activities  that  may  be 
supported  under  this  program. 

Section  359.11  describes  certain 
activities  that  each  grantee  must  carry 
out. 

Subpart  D — How  Does  the  Secretary 
Make  a  Grant? 

Section  359.30  incorporates  the  peer 
review  procedures  of  §5  350.30-350.32. 

Section  359.31  describes  the  selection 
criteria  by  which  the  Secretary  and  the 
peer  review  panel  review  applications. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291. 

They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
application  and  reporting  requirements 
are  not  burdensome,  and  no  other  costs 
are  imposed  on  small  entities. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3072.  Switzer  Building,  330  C  Street. 
SW..  Washington.  D.C.  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 


gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

Paperwork  Reduction  Act  of  1980 

The  information  collection  \ 

requirements  contained  in  these         ! 
proposed  regulations  (S§  358.31  and 
358.32)  will  be  sent  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 

A  copy  of  any  comments  that  only 
concern  information  collection 
requirements  should  be  sent  to  the 
O^ce  of  the  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Room  3208. 17th  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20503.  Attention:  Desk 
Officer  for  the  U.S.  Department  of 
Education. 


List  of  Subjects 
34  CFR  Part  350 


i 


Administrative  practice  and 
procedure.  Education,  Educational 
research,  Grant  programs — education. 
Handicapped. 

34  CFR  Part  352 

Education,  Educational  research. 
Grant  programs — education. 
Handicapped,  Manpower  training      \ 
programs,  Vocational  rehabilitation. 

34  CFR  Part  358 

Education.  Educational  research. 
Grant  programs — education. 
Handicapped,  Reporting  and 
recordkeeping  requirements,  Vocational 
rehabilitation. 

34  CFR  Part  359 

Education,  Educational  research. 
Grant  programs — education. 
Handicapped,  Vocational  rehabilitation. 

Citation  of  Legal  Authority:  A  citation 
of  statutory  or  other  legal  authority  is 
placed  in  parentheses  on  the  line 
following  each  substantive  provision  of 
these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.133.  National  Institute  of  Handicapped 
Research) 

Dated:  November  16. 1984. 
T.H.  Bell. 

Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  amending  Parts  350  and 
352  and  adding  new  Parts  358  and  359  as 
follows: 


PART  350— HANDICAPPED 
RESEARCH:  GENERAL  PROVISIONS 

1.  In  S  350.1.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  350.1    Handicapped  reaeareh. 

a  *  *  •  * 

(b)  The  Secretary  awards  financial 
assistance  through  nine  types  of 
programs: 

(1)  Research  and  demonstration 
projects  (34  CFR  Part  351). 

(2)  Research  grants  for  establishment 
and  operation  of  rehabilitation  research 
and  training  centers  (34  CFR  Part  352). 

(3)  Research  grants  for  establishment 
and  operation  of  rehabilitation 
engineering  centers  (34  CFR  Part  353). 

(4)  Research  grants  for  establishment 
and  operation  of  model  training  centers 
(34  CFR  Part  354). 

(5)  Knowledge  dissemination  and 
research  utilization  projects  (34  CFR 
Part  355). 

(6)  Research  fellowships  (34  CFR  Part 
356). 

(7)  Field-initiated  research  projects  (34 
CFR  Part  357). 

(8)  Innovation  Grants  projects  (34  CFR 
Part  358). 

(9)  Special  Projects  and 
Demonstrations  for  Spinal  Cord  Injuries 
(34  CFR  Part  359). 

(Sees.  200  and  204;  29  U.S.C.  760  and  762] 

2.  In  S  350.3.  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 


§  350  J    What  regulations  apply  to 
programs? 


(a)  The  Education  Department 
General  Administrative  Regulations  > 
(EDGAR),  established  in  title  34  of  the 
Code  of  Federal  Regulations  in — 

(1)  Part  74  (Administration  of  Grants); 

(2)  Part  75  (Direct  Grant  Programs), 
except  as  noted  in  34  CFR  352.33  and 
358.3. 

(3)  Part  77  (Definitions  that  Apply  to 
Department  Programs);  and 

(4)  Part  78  (Education  Appeal  Board). 

(c)  The  regulations  in  34  CFR  Parts 
351,  352.  353.  354.  355.  357.  358,  or  359,  as 
appropriate;  and 

*        *        •        «        • 

3.  Section  350.20  is  revised  to  read  as 
follows: 

§350.20    Wttat  art  the  application 
procedure*  for  these  programs? 

An  applicant  for  assistance  under  34 
CFR  Parts  351,  352,  353,  354,  355,  357. 
358,  or  359,  shall  submit  a  copy  of  its 
application  to  the  State  rehabilitation 
agency  for  comment  in  accordance  with 
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the  procedures  in  EDGAR.  34  CFR 
75.155-75.15«. 

(Sacs.  3D*{c]  snd  a06(i);  29  U.S.C.  762(c)  and 
786(a)) 

4.  Section  S  350.30  is  revised  to  read 
as  follows: 


935030    Tewhom 


tfwSacrctwy 


The  Secretary  refers  each  application 
for  a  grant  under  the  Handicapped 
Research  Programs  to  a  peer  review 
panel  established  by  the  Secretary.  Peer 
review  panels  review  applications  for 
the  Secretary  on  the  basis  of  selection 
criteria  described  in  34  CFR  350.34. 
358.32  or  359.31,  as  appropriate. 

(Sea  202(e):  29  U.S.C  761a(e)) 

5.  The  heading  of  |  350.34  is  revised  to 
read  as  follows,  and  the  table  of 
contents  of  Part  350  is  amended 
accordingly. 


§  350.34    Wliat  ••toctkMi  ciltwto  ( 

S^Cfetavy  wa9  to  fwlMMiiy  i 

und«r  Paris  351. 352. 353. 354, 355.  and 

3577 

•         •         •         *         • 

6.  Section  35a4G  paragraph  (b]  is 
revised  to  read  as  follows: 

9  350.40    Wlial  va  IIm  inelcMnQ 


(b)(1)  The  Secretary  may  make  grants 
to  pay  for  part  or  all  of  the  costs  of  the 
following  activities: 

(i)  Establishment  and  support  of 
Rehabilitation  Research  and  Training 
Centers,  Rehabilitation  Engineering 
Centers,  and  Model  Training  Centers. 

(ii)  Research  and  other  special 
projects  and  demonstrations  concerned 
with  spinal  cord  injury. 

(iii)  Research  projects  concerned  with 
end-stage  renal  disease,  tele- 
communications, rehabilitation  of 
handicapped  children  and  handicapped 
individuals  who  are  aged  sixty  or  older, 
attracting  and  retaining  rehabilitation 
professionals  in  rural  areas,  producing 
and  distributing  captioned  video 
cassetts  for  deaf  individuals,  and 
innovative  methods  of  providing 
services  for  handicapped  children  and 
their  parents. 

(iv)  Joint  projects  with  other  Federal 
agencies  and  private  industry. 

(v)  Research  to  test  new  concepts  and 
innovative  ideas. 

(vi)  International  programs  of 
research,  demonstration,  training, 
exchange  of  experts,  and  technical 
assistance. 

(2)  The  Secretary  determines  at  the 
time  of  the  award  whether  the  grantee 
must  pay  a  portion  of  the  project  or 
center  costs. 


(Sec.  204;  29  U.S.C.  762) 

PART  352— HANDICAPPED 
RESEARCH:  REHABILITATION 
RESEARCH  AND  TRAINING  CENTERS 

7.  In  9  352.10,  paragraph  (c)  is 
amended  by  adding  at  the  end  thereof 
two  sentences  to  read  as  follows: 

9352.10    What  typM  Of  canters  ar* 
auttwrlzad  under  this  program? 

*        •        •        *         * 

(c)  *  *  *  Grantees  may  also  use  grant 
funds  for  faculty  support  for  teaching  of 
rehabilitation  related  courses  of  study 
for  credit  and  other  courses  offered  by 
the  institutions  of  higher  education 
affiliated  with  the  Center.  Each  grantee 
shall  give  priority  to  training  of  students 
preparing  to  be  rehabilitation  personnel. 

8.  A  new  9  352.33  is  added  to  read  as 
follows,  and  the  table  of  contents  of  Part 
352  is  amended  accordingly: 

9  352.33    May  ttie  Secretary  renew  e 
neeearch  and  Training  Center  grant  wttlHMJt 
competition? 

(a)  Notwithstanding  the  provisions  of 
EDGAR.  34  CFR  75.253(d),  the  Secretary 
may  renew  a  Rehabilitation  Research 
and  Training  Center  (RTC)  grant  without 
competition  at  the  end  of  the  project 
period  if — 

(1)  The  RTC  is  performing  work  in  an 
area  of  continued  high  priority  to  the 
Secretary  and  is  working  on  long-range 
solutions  to  rehabilitation  problems; 

(2)  The  RTC  has  submitted  to  the 
Secretary,  not  later  than  15  months 
before  the  end  of  its  project  period,  a 
formal  request  for  renewal  without 
competition; 

(3)  The  Secretary  has  determined,  on 
the  basis  of  available  documentation, 
and  site  visits  by  NIHR  staff  where 
necessary,  that  the  RTC  can  make  a 
significant  contribution  to  knowledge  in 
rehabilitation; 

(4)  The  RTC  has  submitted  to  the 
Secretary  no  later  than  six  months 
before  the  expiration  of  its  current 
project  period  a  proposal  for  the 
activities  to  be  conducted  during  the 
period  for  which  funding  is  being 
requested; 

(5)  An  independent  peer  review  panel 
has  conducted  an  on-site  review  of 
activities  and  written  or  material 
products  of  the  Center,  has  reviewed  the 
proposal  for  the  new  project  period,  and 
has  made  a  recommendation  to  the 
Secretary  on  whether  the  Center  should 
be  continued:  and 

(6)  The  Secretary  has  determined,  on 
the  basis  of  the  above  factors,  that  to 
discontinue  the  work  of  the  Center 
would  result  in  an  irretrievable  loss  of 
potential  advances  in  knowledge  and  of 


substantial  prior  investment,  and  would 
be  contrary  to  the  interests  of  the 
Government. 

(b)  A  noncompetitive  award  may  be 
for  a  period  up  to  60  months.  No  Center 
may  be  renewed  for  more  than  60 
months  beyond  its  original  project 
period  without  competition. 

(Sec.  204(b)(1):  29  U.S.C.  7e2(b)(l)) 

9.  A  new  Part  358  is  added  to  read  as 
follows: 

PART  358— HANDICAPPED 
RESEARCH:  INNOVATION  GRANTS 
PROGRAM 

Sutipart  A— General 

358.1  What  is  the  Innovation  Grants 
program? 

358.2  Who  is  eligible  for  a83istance  under 
this  program? 

358.3  What  regulations  apply  to  this 
program? 

358.4  What  definitions  apply  to  this  program? 
358.5-358.9  [Reserved] 

Sui>part  B— W»Mt  Kinds  of  Actlvtties  Does 
ttw  Secretary  Assist  Under  This  Progrsm? 

358.10  What  types  of  projects  are  authorized 

under  this  program? 
358.11-358.19  [Reserved] 

Subpart  C— (Reserved] 

Subpart  O— How  Does  the  Secretary  Make 
aOrant? 

358.30  How  is  peer  review  conducted  under 
this  program? 

358.31  How  does  the  Secretary  select 
applications  for  new  grants? 

358.32  What  selection  criteria  does  the 
Secretary  use  in  reviewing  applications 
under  this  program? 

358.33  What  are  the  priorities  for  funding 
tmder  this  program? 

358.34  What  is  the  maximum  amount  of  a 
grant  for  any  fiscal  year? 

358.35-358.39  [Reserved] 

Authority:  Section  204(b)(13]  of  the 
Rehabilitation  Act  of  1973  (Pub.  L.  93-112).  as 
amended  (29  U.S.C  762(b)(13)).  unless 
otherwise  noted. 

Subpart  A — General 

§  353.1    What  is  the  Innovation  Grants 
program? 

This  program  is  designated  to  provide 
financial  support  to  projects  that — 

(a)  Test  new  concepts  and  innovative 
ideas; 

(b)  Demonstrate  research  results  of 
high  potential  benefits; 

(c)  Purchase  and  evaluate  prototype 
aids  and  devices; 

(d)  Develop  unique  rehabilitation 
training  curricula:  and 

(e)  Respond  to  ^>ecial  initiatives  of 
the  Secretary,  including  projects  to 
conduct  feasibility,  planning,  and 
evaluation  studies,  conferences,  and 
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other  activities  to  disseminate  specific 
research  findings. 

(Sec.  204(b)(13);  29  U.S.C.  782(b)(13)) 

93S8.2    Who  Is  eligible  for  assistance 
under  this  program? 

The  agencies  and  organizations 
eligible  to  apply  under  this  program  are 
described  in  34  CFR  350.2. 

(Sec.  204:  29  U.S.C  762) 

9  358.3    What  regulations  apply  to  this 
program? 

The  regulations  references  in  34  CFR 
350.3  apply  to  this  program,  except  for 
34  CFR  75.217(cHe). 

(Sec.  204:  29  U.S.C.  762) 

9358.4    What  definitions  apply  to  this 
program? 

The  definitions  listed  in  34  CFR  350.4 
apply  to  this  program. 

(Sec.  202(i)(l);  29  U.S.C.  761a(i)(l)) 
9§  358.5-358.S    [Reserved] 

Subpart  B— What  Klr>d  of  ActMtiea 
Does  the  Secretary  Assist  Under  This 
Program? 

9358.10    Whattypeaefproiectsare 
authorized  under  ttiis  program? 

The  Innovation  Grants  program 
provides  financial  assistance  for  the 
following  types  of  projects: 

(a)  Research,  demonstration,  and 
related  activities  to  test  new  concepts 
and  innovative  ideas  in  rehabilitation  of 
disabled  individuals  or  to  demonstrate 
research  results  of  high  potential 
benefits. 

(b)  Research,  demonstration,  and 
related  activities  which  are  responsible 
to  special  initiatives  of  the  Secretary, 
are  unique  or  innovative,  or  could  not  be 
carried  out  in  a  timely  manner  under  the 
institution's  other  programs. 

(c)  Projects  to  purchase  and  evaluate 
prototype  aids  and  devices,  or  to 
demonstrative  innovative  approaches  to 
producing,  testing,  marketing,  and 
distributing  selected  aids  and  devices. 

(d)  Projects  to  develop  and  test  unique 
rehabilitation  training  curricula, 
including  training  for  rehabilitation — 
related  research  as  well  as  any 
rehabilitation-related  services. 

(e)  Research,  demonstration,  or 
development  projects,  feasibility 
studies,  planning  activities,  evaluation 
studies,  dissemination  of  information, 
conferences,  surveys  or  statistical 
analyses,  or  policy  studies  in  areas 
concerned  with  improved  rehabilitation, 
especially  those  which  offer  timely 
opportunities  for  high  potential  benefit 
or  which  must  be  conducted 
expeditiously  if  their  potential  benefits 
are  to  be  realized. 


(Sec.  204{b)(13);  29  U.S.C  7e2(b)(13)) 
99358.11-358.18    [Reeerved] 
Subpart  C-{Re8erved]  ^ 

Subpart  D— How  Doee  the  Secretary 
Make  a  Grant? 

9  358.30    How  Is  peer  review  cor«ducted 
under  ttiis  program? 

(a)  The  Secretary  may,  at  any  time, 
convene  a  peer  review  panel  to  review 
an  application  received  in  response  to 
an  application  notice. 

(b)  Peer  review  is  conducted  under 
this  program  in  accordance  with  34  CFR 
350.30 — 350.32,  using  the  selection 
criteria  in  S  358.32. 

(Sees.  202(e)  and  204(b][13);  29  U.S.C.  761a(e) 
and  762(b)(13)] 

9  358.31    How  does  the  Secretary  setect 
applications  for  new  grants? 

(a)  After  the  peer  review  panel 
evaluates  an  application,  the  Secretary 
reviews  and  selects  an  application  on 
the  basis  of — 

[1]  Scientific  and  technical  merit,  in 
accordance  with  the  selection  criteria  in 
S  358.32: 

(2)  The  priorities  in  9  358.33.  if 
appropriate;  and 

(3)  Any  other  requirement  that  applies 
to  the  selection  of  applications  for  new 
grants. 

(b)  In  selecting  an  application  for  a 
new  grant,  the  Secretary  may  consider 
the  following: 

(1)  The  information  in  the  application. 

(2)  The  evaluation  of  the  application 
by  the  peer  review  panel. 

(3)  AJiy  other  information  relevant  to 
a  criterion,  priority,  or  other  requirement 
that  applies  to  the  selection  of 
applications  for  new  grants.  .   < 

(c)(1)  The  Secretary  may,  at  any  tinie, 
select  an  application  for  funding  under 
this  part. 

(2)  If  the  Secretary  does  not  select  an 
application  for  funding  when  it  is 
reviewed  under  this  section,  the 
Secretary  may  select  it  for  funding  at  a 
later  date  in  the  same  fiscal  year. 

(Sees.  202(e)  and  202(i)(l);  29  U.S.C.  761a(e) 
and  761a(i)(l)) 

(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1820-0027) 

§358.32    What  selection  criteria  does  the 
Secretary  use  In  reviewing  apf)lications 
under  this  program? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  under 
this  program.  The  maximum  score  for  all 
the  criteria  is  100  points. 

(a)  Importance  of  the  project  (40 
points).  The  Secretary  reviews  each 
application  to  determine  to  what  degree 


the  proposed  activity  will  address  a 
significant  need  of  the  target  population 
and  will  meet  the  purposes  of  this  part 

(b)  Project  design  or  methodology  (30 
points).  The  Secretary  reviews  each 
application  to  determine  to  what  degree 
the  underlying  hypothesis  or  conceptual 
model  is  sound;  the  project  design  is 
likely  to  achieve  the  desired  objectives; 
and  the  evaluation  plan  is  appropriate. 

(c)  Plan  of  operation  (30  points).  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
qualifications  and  background  of  the 
key  personnel,  the  management  and 
financial  plan,  and  the  capability  and 
resources  of  the  applicant  organization 
demonstrate  that  the  applicant  will  be 
able  to  carry  out  the  proposed  project 

(Sec.  204(b)(13):  29  U.S.C.  762(b)(13)) 

9  358.33    What  are  the  priorities  for 
funding  under  this  program? 

The  Secretary  may  give  priority  to 
applications  that  have  been  awarded  a 
rating  of  60  points  or  more  under 
9  358.32  and  meet  one  or  both  of  the 
following  conditions: 

(a)  The  proposed  project  represents  a 
ilnique  opportiinity  to  conduct  research, 
demonstrate,  evaluate,  disseminate, 
train,  or  prepare  for  advances  in 
knowledge  to  improve  rehabilitation 
services  to  disabled  persons. 

(b)  The  proposed  project  is 
particularly  pertinent  to  rehabilitation 
needs  at  that  time  and  is  likely  to 
contribute  important  knowledge  in  a 
timely  manner. 

(Sec.  204(b)(13):  29  U.S.C.  782(b)(13)) 

9  358.34    Wturt  Is  the  maximum  amount  of 
a  grant  for  any  fiscal  yeer? 

The  maximimi  amount  of  a  grant 
under  this  program  for  any  fiscal  year  is 
$50,000. 

(Sec.  204(b)(13):  29  U.S.C.  762(b)(13)) 

99358.35-358.39    [Reeerved] 

10.  A  new  Part  359  is  added  to  read  as 
follows: 

PART  359— HANDICAPPED 
RESEARCH:  SPECIAL  PROJECTS  AND 
DEMONSTRATIONS  FOR  SPINAL 
CORD  INJURIES 

Subpart  A— General 

359.1  What  is  the  Special  Projects  and 
Demonstrations  for  Spinal  Cord  Injuries 
program? 

359.2  Who  is  eligible  for  assistance  under 
this  program? 

359.3  What  regulations  apply  to  this 
program? 

359.4  What  defmitions  apply  to  this 
program? 

359.5—359.9    [Reserved] 
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Subpwt  B*— Wlwt  Klntfs  of  AcUvlUos  Does 
Mw  Stftory  Aaatet  Undar  This  Program? 

Sw. 

359.10  What  types  of  projects  are 
authorized  under  this  program? 

359.11  What  activities  must  each  recipient 
carry  out  under  this  program? 

359.12—359.19    (Reserved) 

Subport  C— {fl«fryadl 


Subpart  O— How 
AGrant? 


Dooa  tlio  Socrotary  Maka 


359.30  How  is  peer  review  conducted  under 
tliis  program? 

359.31  What  selection  criteria  does  the 
Secretary  use  in  reviewing  applications 
under  this  program? 

359.32—359.39    IReserved] 

Authority:  Section  31t(a)  of  the 
RehabiKtation  Act  of  1973  (Pub.  L  93-112).  as 
amended  (29  U.S.C  777a),  unless  otherwise 
noted. 

Subpart  A— General 

§359.1    Wliat  Is  tlM  Spacial  Proiacta  and 
Demonstratkins  for  Spinal  Cord  Injurlas 
program?^ 

This  program  provides  assistance  to 
establish  innovative  projects  for  the 
delivery,  demonstration,  and  evaluation, 
of  comprehensive  medical,  vocational, 
and  other  rehabilitation  services  to  meet 
the  wide  range  of  needs  of  individuals 
with  spinal  cord  injuries. 

(Sec  311(a);  28  U.S.C  777a(a)) 

§3S9^    Wtw  Is  aNgMa  for  asaistanca 


Public  and  other  nonprofit  agencies 
and  organizations  are  eligible  to  apply 
for  assistance  under  this  program. 

§359.3    What  raguiations  apply  to  this 
program? 

The  regulations  referenced  in  34  CFR 
350.3  apply  to  this  program. 

(Sec.  202(i)(1)  and  311(a);  29  U.S.C.  761a(i)(1) 
and  777a(a)) 

§359.4    What  dafMtiona  appty  to  thia 


The  definitions  listed  in  34  CFR  350.4 
apply  to  this  program. 

(Sec.  202(iKl)  and  311(a):  29  U.S.C  7Bla(i)(l) 
and  777a(a)) 

§§359^359.«    (Raaarvwl] 

Subpart  B— What  Kinds  of  Acttvlttes 
Does  ttie  Secretary  Assist  Under  This 
Program? 

§359.10    What  typas  Of  proiacta  are 


This  program  provides  assistance  for 
demonstration  projects  that — 

(a)  Provide  comprehensive 
rehabilitation  services  to  individuals 
with  spinal  cord  injnriea;  and 


(b)  Conduct  spinal  cord  research, 
including  clinical  research  and  the 
analysis  of  standardized  data  in 
collaboration  with  other  related 
projects. 
(Sec  311(a)  of  the  Act;  29  U.S.C  777a(a)) 

§358.n    Wtiat  actlvttlas  must  aach 
radpiant  carry  out  under  this  program? 

Each  recipient,  whether  administering 
a  project  separately  under  this  part  or  in 
coordination  with  other  activities 
supported  under  Title  II  of  the  Act. 
shall— 

(a)  Establish  a  multidisciplinary 
system  of  providing  rehabilitation 
services  specifically  designed  to  meet 
the  special  needs  of  individuals  wjth 
spinal  cord  injuries,  including 
emergency  medical  services,  acute  care, 
vocational  and  other  rehabilitation 
services,  community  and  job  placement, 
and  long-term  community  follow  up  and 
health  maintenance.  The  system  must  be 
established  on  an  appropriate 
geographical  basis  that  reflects  patterns 
of  patient  flow,  and  must  be 
administered  in  close  coordination  with 
similar  programs  of  the  Veterans 
Administration,  the  National  Institutes 
of  Health,  and  other  public  and  private 
agencies  and  institutions; 

(b)  Demonstrate  and  evaluate  both  the 
service  and  cost  benefits  of  a  regional 
service  system  to  those  individuals  with 
spinal  cord  injuries  who  might  be  served 
within  that  system: 

(c)  Establish  within  the  system  a 
rehabilitation  research  environment  for 
the  achievement  of  new  knowledge 
leading  to  the  reduction  and  treatment 
of  complications  arising  from  spinal 
cord  injury  and  the  development  of  new 
techniques  of  medical  management  and 
rehabilitation; 

(d)  Demonstrate  and  evaluate  the 
development  and  application  of 
improved  methods  and  equipment 
essential  to  the  care,  management  and 
rehabilitation  of  individuals  with  spinal 
cord  injury; 

(e)  Demonstrate  methods  of 
community  outreach  and  education  for 
individuals  with  spinal  cord  injury  in 
areas  such  as  housing,  transportation, 
recreation,  employment,  and  other 
commtmity  activities;  and 

(f)  Participate  as  directed  by  the 
Secretary  in  national  studies  of  the 
benefits  of  a  spinal  cord  injury  service 
system  by  contributing  to  a  national 
database  and  by  other  means  as 
required  by  the  Secretary. 

(Sec.  311(b):  29  U.S.C  777a(b)) 


§§359.12-359.19    (Raaarvad) 
Subpart  C— {Reserved] 

Subpert  D— How  Does  the  Secretary 
Malce  a  Grant? 

§  359.30    How  la  paar  ravlaw  conductad 
undar  this  program? 

Peer  review  is  conducted  under  this 
program  in  accordance  wth  34  CFR 
350.30 — 350.32,  using  the  selection 
criteria  in  §  359.31. 

(Sees.  202(e)  and  311(a):  29  U.S.C.  761a|e)  and 
777a(a)) 

§  359.31    What  selection  criteria  does  the 
Sacratary  usa  In  reviewing  applications 
undar  thia  program? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  under 
this  program.  The  maximum  score  for  all 
the  criteria  is  100  points. 

(a)  Project  design  (20 points.)  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  There  is  a  clear  description  of  how 
the  objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(2)  The  research  is  likely  to  produce 
new  and  useful  information; 

(3)  The  need  and  target  population  are 
adequately  defined:  and 

(4)  The  outcomes  are  likely  to  benefit 
the  defined  target  population. 

(b)  Service  comprehensiveness  (20 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  Ttie  services  to  be  provided  within 
the  project  are  comprehensive  in  scope, 
and  include  emergency  medical 
services,  intensive  and  acute  medical 
care,  rehabilitation  management, 
psychosocial  and  community 
reintegration,  and  follow  up; 

(2)  A  broad  range  of  vocational  and 
other  rehabilitation  services  will  be 
available  to  severely  handicapped 
individuals  within  the  project;  and 

(3)  Services  will  be  coordinated  with 
those  services  provided  by  other 
appropriate  community  resources. 

(c)  Plan  of  operation  (15  points).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  ensures  proper  and 
efficient  administration  of  the  project; 

(2)  The  applicant's  planned  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective; 

(3]  Collaboration  between  institutions, 
if  proposed,  is  likely  to  be  effective:  and 

(4)  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  underrepresented,  such 
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(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(ivj  The  elderly. 

(d)  Quality  of  key  personnel  (10 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training  or 
experience,  or  both,  in  spinal  cord  injury 
care  and  rehabilitation  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  research,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  The  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  or  methods,  or  both; 

(3)  All  the  disciplines  necessary  to 
establish  the  multidisciplinary  system 
described  in  S  359.11(a)  are  effectively 
represented: 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and 

(5)  The  applicant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
employment  from  persons  who  are 


members  of  groups  that  traditionally 
have  been  underrepresented,  such  i 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women: 

(iii)  Handicapped  persons;  and 

(iv)  The  elderiy. 

(e)  Adequacy  of  resources  (10  points). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  are 
adequate; 

(2)  The  equipment  and  supplies 
planned  for  use  are  adequate;  and 

(3)  The  commitment  of  the  applicant 
to  provide  administrative  and  other 
necessary  support  is  evident. 

(f)  Budget/cost  effectiveness  (10 
points).  TTie  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  activities; 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the  project; 
and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

(g)  Dissemination/utilization  (5 
points).  The  Secretary  reviews  each 


application  to  determine  to  what 
degree — 

(1)  There  is  a  clearly  defined  plan  for 
dissemination  and  utilization  of  project 
findings; 

(2)  The  research  results  are  likely  to 
become  available  to  others  working  in 
the  field; 

(3)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined:  and 

(4)  The  utilization  approach  is  likely 
to  address  the  defined  need. 

((h)  Evaluation  plan  (10 points).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  There  is  a  mechanism  to  evaluate 
plans,  progress  and  results; 

(2)  The  evaluation  methods  and 
objectives  are  likely  to  produce  data 
that  are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

(Sees.  202(e)  and  311(a);  29  U.S.C.  7eia(e)  and 
777a(a)) 

§§359.32-359.39    (Raaarvad] 

(FR  Doc.  84-30633  PiM  11-21-84;  8:45  a») 
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DEPARTMENT  OF  EDUCATION 

Offic*  of  Special  Education  and 
RehabiHtativa  Servicaa 

34  CFR  Part  300 

Assistanca  to  Statea  for  Education  of 
Handicapped  Children 

AQCNCV:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  for  the 
Assistance  to  States  for  Education  of 
Handicapped  Children  program 
authorized  by  Part  B  of  the  Education  of 
the  Handicapped  Act  (EHA-B).  These 
proposed  regulations  would  establish 
procedures  for  disapproval  of  a  State 
plan  imder  Section  613(c)  of  the  EHA-B. 
DATES:  Comments  must  be  received  on 
or  before  February  21, 1985. 
AOOacss:  Comments  should  be 
addressed  to:  Dr.  Wendy  M.  Cullar. 
Office  of  Special  Education  Programs, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  (Switzer  Building,  Room 
3086),  Washington.  D.C.  20202. 
FOn  FURTHER  INFORMATION  CONTACT 
Mr.  Joseph  Clair.  Telephone:  (202)  732- 
1101. 

SUPPLEMENTARY  INFORMATION:  Pub.  L. 
94-142.  enacted  on  November  29, 1975. 
substantially  revised  Part  B  of  the 
Education  of  the  Handicapped  Act  (20 
U.S.C.  1401. 1411  et  seq).  Part  B 
authorizes  formula  grants  to  States  and, 
through  States,  to  local  educational 
agencies  and  intermediate  educational 
agencies  to  assist  them  in  the  education 
of  handicapped  children.  The  purposes 
of  the  Act,  as  amended  by  Pub.  L.  94- 
142,  are:  to  ensure  that  a  free 
appropriate  public  education  is  made 
available  to  all  handicapped  children,  to 
ensure  that  the  rights  of  handicapped 
children  and  their  parents  are  protected, 
to  assist  States  and  localities  to  provide 
for  the  education  of  handicapped 
children,  and  to  assess  and  ensure  the 
effectiveness  of  efforts  to  educate  those 
children. 

In  order  to  receive  assistance  under 
the  EHA-B,  section  613(a)  of  the  Act 
requires  a  State  to  submit,  and  have 
approved,  a  State  plan.  Under  section 
613(c)  of  the  EHA-B.  the  Secretary  is 
required  to  approve  a  State  plan  which 
meets  the  requirements  of  the  Act  and  to 
disapprove  a  State  plan  which  does  not. 
The  Secretary  may  not  "finally 
disapprove"  a  State  plan  until  the  State 
has  been  given  reasonable  notice  and  an 
opportunity  for  a  hearing.  Section  616(b) 
provides  a  right  to  judicial  review  of  the 
final  decision  of  the  Secretary. 


If  the  Secretary  determines  that  a 
State  plan  should  be  disapproved,  it  will 
be  necessary  to  advise  the  affected 
State  of  its  opportunity  for  a  hearing  and 
the  exact  procedures,  including 
timelines,  to  be  followed.  Currently, 
these  procedures  and  timelines  are  not 
established,  either  in  the  EHA-B  statute 
or  regulations,  or  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  provision  (34  CFR 
76.202)  generally  applicable  to  the 
disapproval  of  plans  submitted  under 
the  Department's  State-administered 
programs. 

These  proposed  regulations  are 
consistent  with  the  procedures  that  were 
in  effect  for  the  disapproval  of  the  EHA- 
B  State  plans  prior  to  the  promulgation 
of  EDGAR  in  1980.  See  45  CFR  121a.580- 
121a.583:  42  FR  42499-42500  (August  23, 
1977).  Additional  provisions  of  these 
proposed  regulations  that  were  not 
included  in  the  EHA-B  regulations  are 
consistent  with  the  Education  Appeal 
Board  rules  governing  show  cause 
hearings  (34  CFR  78.27-78.28).  These 
proposed  regulations  clarify  the 
procedures  to  be  followed,  the  rights  of 
the  parties,  and  the  duties  of  the  hearing 
official  or  panel.  The  Secretary  believes 
that  these  proposed  regulations  will 
ensure  that  hearings  under  these 
provisions  are  conducted  in  a  manner 
consistent  with  the  procedures  followed 
by  the  Department  in  similar 
proceedings. 

A  summary  of  the  proposed 
regulations  follows: 

•  Section  300.580  (Opportu/J/Yy /or  o 
hearing]  is  removed  because  the  cross- 
referenced  sections  under  paragraphs 
(a)  and  (b)  of  this  section  were  revoked 
in  1980.  Section  300.589(g)  is  also 
amended  to  reflect  the  removal  of 

§  300.580. 

•  Proposed  §§  300.581—300.586 
describe  the  notice,  opportunity  for 
hearing,  and  judicial  review  provisions 
and  contain  the  following  information: 

1.  Proposed  S  300.581  (Disapproval  of 
d  State  plan)  states  that  the  Secretary 
must  provide  the  State  with  written 
notice  and  an  opportunity  for  a  hearing 
before  disapproving  a  State  plan. 

2.  Proposed  §  300.582  (Content  of 
notice)  describes  the  content  of  the 
written  notice  and  the  procedures  for 
sending  the  notice  to  the  State 
educational  agency. 

3.  Proposed  §  300.583  (Hearing  Official 
or  Panel)  describes  how  the  Secretary 
appoints  the  hearing  official  or  panel 
and  includes  an  impartiality 
requirement  for  those  officials.  It  also 
describes  the  circumstances  under 
which  a  hearing  may  proceed  before  the 
Education  Appeal  Board. 


4.  Proposed  §  300.584  (Hearing 
procedures)  describes  the  scope  of 
authority  of  the  hearing  official  or  panel; 
procedures  to  be  followed  during  the 
hearing;  and  the  rights  of  the  parties. 

5.  Proposed  S  300.585  (Initial  decision; 
final  decision)  provides  procedures  for 
reaching  and  issuing  a  decision  after  the 
hearing. 

6.  Proposed  S  300.586  (Judicial  review] 
provides  procedures  for  a  State 
dissatisfied  with  the  Secretary's 
decision  to  seek  judicial  review.  These 
procedures  are  specified  in  Section 
616(b)(1)  of  the  EHA-B. 

•  Section  300.589  ( Waiver  of 
requirement  regarding  supplementing 
and  supplanting  with  Part  B  funds]  is 
amended  by  removing  the  cross- 
reference  to  §§  300.580-300.583  as  the 
authority  for  a  hearing  under  this 
section.  Hearing  procedures  relating  to 
waivers  of  the  non-supplanting 
requirement  would  be  determined  on  a 
case-by-case  basis,  as  needed. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  those 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

To  the  extent  that  these  regulations 
affect  States  and  State  agencies,  they 
will  not  have  an  impact  on  small  entities 
because  States  and  State  agencies  are 
not  considered  small  entities  under  the  • 
Regulatory  Flexibility  Act.  The  proposed 
procedures  will  not  impose  any 
additional  burden  on  small  entities. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  do  not 
contain  any  information  collection 
requirements  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511). 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
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notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3631  (Switzer  Building),  330  C  Street. 
SW..  Washington,  D.C,  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

List  of  Subjects  in  34  CFR  Part  300 

Administrative  practice  and 
procedure.  Education,  Education  of 
handicapped.  Equal  education 
opportunity,  Grant  program-education. 
Privacy,  Private  schools,  Reporting  and 
recordkeeping  requirements. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027;  Assistance  to  States  for 
Education  of  Handicapped  Children) 

Dated:  November  16, 1984. 
T.H.  BeU, 
Secretary  of  Education. 

PART  300— ASSISTANCE  TO  STATES 
FOR  EDUCATION  OF  HANDICAPPED 
CHILDREN 

The  Secretary  proposes  to  amend  Part 
300  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  table  of  contents  of  Part  300  is 
amended  by  adding  headings  for  new 
sections  300.580-300.586  and  300.589,  to 
read  as  follows: 


Subpart  E—Procedural  Safeguards 


Department  Procedures 


Sec. 

300.580 

300.561 

300.582 

300.583 

300.564 


(Reserved) 

Disapproval  of  a  State  plan. 
Content  of  notice. 
Hearing  Official  or  Panel. 
Hearing  procedures. 


Sec. 

300.585  Initial  decision:  final  decision.     -^ 

300.586  ludicial  review.  i 
300.567-300.588  (Reserved]  ^ 
300.589    Waiver  of  requirement  regarding 

supplementing  and  supplanting  with  Part 
B  funds. 
*****  ,. 

$300,580    [Removed  and  reserved]       ^ 

2.  Section  300.580  is  removed  and  that 
section  is  reserved. 

3.  New  §S  300.581-300.586  are  added 
to  read  as  follows: 

S  300.581    Disapproval  of  a  State  ptaa 

Before  disapproving  a  State  plan,  the 
Secretary  gives  the  State  educational 
agency  written  notice  and  an  ^ 

opportunity  for  a  hearing.  i 

(20  U.S.C  1413(c))  I 

{300.582    Content  of  notice.  ^ 

(a)  In  the  written  notice,  the  I 
Secretary —  t 

(1)  States  the  basis  on  which  the 
Secretary  proposes  to  disapprove  the 
State  plan;  and  ^ 

(2)  Advises  the  State  educational 
agency  that  it  may  request  a  hearing  and 
that  the  request  for  a  hearing  must  be 
made  not  later  than  30  calendar  days 
after  it  receives  the  notice  of  proposed 
disapproval. 

(b)  The  Secretary  sends  the  written 
notice  to  the  State  educational  agency 
by  certified  mail  with  return  receipt 
requested. 

(20  U.S.C.  1413(c)) 

§300.583    Hearing  Official  or  Panel. 

(a)  If  the  State  educational  agency 
requests  a  hearing,  the  Secretary 
designates  one  or  more  individuals,  j 
either  from  the  Department  or 
elsewhere,  not  responsible  for  or 
connected  with  the  administration  of  the 
program  under  this  part,  to  conduct  a 
hearing. 

(b)  If  more  than  one  individual  is 
designated,  the  Secretary  designates  one 
of  those  individuals  as  the  Chief  Hearing 
Official  of  the  Hearing  Panel.  If  one 
individual  is  designated,  that  individual 
is  the  Hearing  Official. 

(c)  If  the  State  has  an  appeal  pending 
with  the  Education  Appeal  Board  on  a 
matter  arising  out  of  the  same  State 
plan,  or  on  the  same  issue  arising  from  a 
prior  plan,  the  State  may  contest  the 
disapproval  of  its  plan  before  the 
Education  Appeal  Board  in  accordance 
with  34  CFR  Part  76. 

(20  U.S.C.  1413(c)) 

$300,584    Hearing  procedures. 

(a)(1)  If  the  Hearing  Official  or  Panel 
.  determines  that  oral  testimony  would 
not  materially  assist  the  resolution  of 


the  case,  each  party  must  be  given  an 
opportunity  to  present  its  arguments — 

(i)  In  whole  or  part  in  writing;  or 

(ii)  In  an  informal  conference  before 
the  Hearing  OHicial  or  Panel. 

(2)  The  Hearing  Official  or  Panel  gives 
each  party  an  opportunity  to  be 
represented  by  counsel. 

(b)  If  the  Hearing  Official  or  Panel 
determines  that  oral  testimony  would 
materially  assist  the  resolution  of  the 
case,  the  Hearing  Official  or  Panel  gives 
each  party,  in  addition  to  the 
opportunity  to  be  represented  by 
counsel — 

(1)  An  opportunity  to  present 
witnesses  on  the  party's  behalf; 

(2)  An  opportunity  to  cross-examine 
witnesses  either  orally  or  with  written 
questions;  and 

(3)  An  opportunity  to  obtain  a  record 
of  the  proceedings. 

(20  U.S.C.  1413(c)) 

$300,585    Initial  decision;  final  dedsloa 

(a)  The  Hearing  Official  or  Panel 
prepares  an  initial  written  decision 
which  addresses  each  of  the  points  in 
the  notice  sent  by  the  Secretary  to  the 
State  educational  agency  under 

S  300.582. 

(b)  The  Hearing  Official  or  Panel 
mails  by  certified  mail  with  return 
receipt  requested  a  copy  of  the  initial 
decision  to  each  party  (or  to  the  party's 
counsel)  and  to  the  Secretary,  with  a 
notice  stating  that  each  party  has  an 
opportunity  to  submit  written  comments 
regarding  the  decision  to  the  Secretary 
within  a  specified  reasonable  time. 

(c)  The  initial  decision  of  the  Hearing 
Official  or  Panel  is  the  final  decision  of 
the  Secretary  unless,  within  25  days 
after  the  end  of  the  time  for  receipt  of 
written  comments,  the  Secretary  informs 
the  Hearing  Official  or  Panel  in  writing 
that  the  decision  is  being  reviewed. 

(d)  The  Secretary  may  accept,  reject 
or  modify  the  initial  decision  of  the 
Hearing  Official  or  Panel. 

(e)  The  Secretary  issues  the  final 
decision  within  30  calendar  days  after 
notifying  the  Hearing  Official  or  Panel 
that  the  initial  decision  is  being 
reviewed. 

(f)  The  Secretary  conducts  the  review 
based  on  the  initial  decision,  the  written 
record,  the  Hearing  Official's  or  Panel's 
proceedings,  and  written  comments  or 
oral  argimients  by  the  parties, 

(20  U.S.C.  1413(c)} 

$300,586    Judicial  review. 

If  a  State  is  dissatisfied  with  the 
Secretary's  final  action  with  respect  to 
its  State  plan,  the  State  may,  within  60 
days  after  notice  of  that  action,  file  a 
petition  for  review  with  the  United 
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Stain  court  of  appeals  for  the  circuit  in 
whick  the  State  is  located. 

(20  U.S.C.  l«6(c)fl)) 

^§  300.5t7  and  300.5n    (ftomevad  and 


4.  Sections  300.587  and  300.588  are 
reserved. 

5.  In  S  300.589,  paragraph  (g)  is  revised 
to  read  as  foOows: 

9  iiuuJss    wslvsr  Of  fs^A'SfiMnt  rsQardfn^ 
•uiipwfiwrninp  ans  auppMinin^  wnn  Pin  0 
funds. 

»**••„ 

(g)  The  State  may  request  a  hearing 
with  regard  to  any  final  action  by  the 
Secretary  under  diis  section. 

(20  U.S.C  1411(c)(3);  1413(a)(9)(B)) 

[FS  Oac  a«-«S34  FIia>ln-Z1.4t:  SKS  aa| 
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DEPAirmENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Recombinant  DNA  Research;  Actions 
Under  GuMeUnes 

AQENCV:  National  Institutes  of  Health. 
PHS,  DHHS. 

action:  Notice  of  Actions  Under  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 


;  This  notice  sets  forth  actions 
taken  by  the  Director,  National 
Institutes  of  Health  (NIH],  under  the 
)une  1983  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(48  FR  24556). 

EFFECnVE  DATE  November  23, 1984. 
FOn  FURTHER  INFORMATION  CONTACT: 
Additional  information  can  be  obtained 
from  Dr.  William  ].  Gartland,  Office  of 
Recombinant  DNA  Activities  (ORDA). 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205,  (301)  469-6051. 
SUPPLEMENTARY  INFORMATION:  One 
major  action  under  the  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  is  being  promulgated 
today.  This  proposed  action  was 
published  for  comment  in  the  Federal 
Register  of  April  24, 1984  (49  FR  17672), 
and  reviewed  and  recommended  for 
approval  by  the  NIH  Recombinant  DNA 
Advisory  Committee  CRAG)  at  its 
meeting  on  June  1, 19M.  In  accordance 
with  Section  IV-C-l-b  of  the  NIH 
Guidelines,  these  actions  have  been 
found  to  cerapiy  with  the  Guidelines  and 
to  present  no  significant  risk  to  health  or 
the  environment. 

Part  I  of  this  announcement  provides 
background  information  on  the  action. 
Part  II  provides  a  summary  of  the  action 
of  the  Director.  NIH. 

Follotving  this  anouncement,  there 
appears  in  a  separate  section  of  the 
Federal  Rtogister  the  revised  NIH 
Guildelines  for  Research  Involving 
Recombinant  DNA  Molecules.  These 
revised  Guidelines  differ  from  the 
previous  version  of  the  Guidelines 
promulgated  on  June  1, 1983  (48  FR 
24556),  by  incorporating  within  them:  the 
changes  in  the  Guidelines  which  were 
recommended  at  the  RAG  meeting  of 
September  19, 1983,  and  promulgated  on 
November  23,  1983  (48  FR  53056);  the 
changes  recommended  at  the  RAC 
meeting  of  February  6, 1984,  and 
promulgated  on  April  25, 1984  (49  FR 
17844);  and  the  changes  in  the 
Guidelines  which  were  recommended  at 
the  RAC  meeting  of  June  1, 1984,  some  of 
which  were  promulgated  in  the  Federal 
Register  of  September  13. 1984  (49  FR 
36052);  and  the  change  in  the  Guidelines 


which  is  promulgated  in  this 
announcement.  Minor  editorial 
modifications  have  also  been  introduced 
into  the  document. 

I.  Decision  on  Actions  Under  Guidelines 

Proposal  to  Amend  Appendix  G  of  the 
Guidelines,  Physical  Containment 

The  booklet,  Classification  of 
Etiologic  Agents  on  the  Basis  of  Hazard 
(U.S.  Department  of  Health,  Education, 
and  Welfare,  Public  Health  Service, 
Centers  for  Disease  Control,  OfHce  of 
Biosafety,  Atlanta,  Georgia  30333).  has 
served  since  1969  as  a  general  reference 
for  laboratory  activities  utilizing 
infectious  agents.  The  fourth  edition  of 
that  booklet  (July  1974)  was  included  in 
the  1978  version  of  the  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  and  has  since  been  a 
part  of  those  Guidelines  as  Appendix  B. 

Now  an  "Interagency  Working  Group" 
constituted  by  the  Centers  for  Disease 
Control  (CDC)  and  the  NIH  has 
prepared  a  new  set  of  guidelines  for 
laboratory  research  with  etiologic 
agents.  These  new  guidelines  are 
entitled  Biosafety  in  Microbiological 
and  Biomedical  Laboratories.  The  CDC/ 
NIH  guidelines  designate  four  categories 
of  biosafety  levels  for  laboratory 
operation:  Biosafety  Levels  1,  2,  3,  and  4. 
These  levels  are  comparable  to  the  Pi, 
P2.  P3.  and  P4  containment  levels 
described  in  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules. 

The  CDC/NIH  Interagency  Wodcing 
Group  proposed  that  RAC  consider 
recommending  a  revision  of  the 
description  of  the  P  levels  in  the  N04 
Guidelines  so  that  these  descriptions 
would  correspond  to  the  biosafety  levels 
set  forth  in  the  document  Biosafety  in 
Microbiological  and  Biomedical 
Laboratories. 

The  changes  necessary  to  effect  this 
change  were  published  in  the  Fedefst 
Register  of  April  24, 1984  (49  FR  17672), 
for  thirty  days  of  public  comment  One 
conunent  was  received  from  Mr.  C 
Searle  Wadley  and  Dr.  John  H.  Keene  of 
Abbott  Laboratories  of  North  Chicago. 
Illinois.  Mr.  Searle  and  Dr.  Keene  wrote 
that: 

*     *     *  acceptance  of  these  proposed 
amendments  will  serve  to  unify  the  concepts 
of  potential  biohazards  with  regard  to  lioth 
recombinant  and  nonrecombinant  organiams. 
Since  RDNA  experimentation  in  many 
instances  Involves  the  use  of  microoifanisma. 
the  proposed  changes  in  the  terminoiogy  of 
containment  levels  will  result  in  a 
consistency  of  language  which  is  extremely 
important. 

The  RAC  discussed  this  proposed 
modification  of  the  NIH  Guidelime  at  its 


June  1, 1984,  meeting.  During  the 
discussion,  it  was  noted  that  the 
proposed  modifications  would  not 
substantively  change  that  portion  of  the 
Guidelines  dealing  with  physical 
containment.  Appendix  G.  It  would, 
however,  establish  a  commonality  of 
language  between  the  Guidelines  and 
the  safety  standards  for  other 
microbiological  research. 

Several  questions  concerning  the 
exact  language  of  the  proposed 
modifications  to  Appendix  G  were 
raised  by  RAC.  It  was  pointed  out  that 
the  language  of  proposed  Appendix  G- 
II-B-3-a-(l)  referred  to  "harvesting 
infected  tissues  from  animals  or  eggs," 
while  the  language  in  Appendix  G-Il-C- 
3-a  referred  to  "harvesting  of  tissues  or 
fluids  from  experimental  animals  and 
embryonate  eggs."  It  was  asked  why  the 
word  "infected"  is  not  used  in  the 
Appendix  G-II-C  specification  even 
though  appendix  G-II-C  specifications 
refer  to  the  more  stringent  BL3  level  of 
containment  while  Appendix  G-II-B 
specifications  refer  to  the  BL2  level  of 
containment.  A  second  question 
concerned  the  monitoring  of  the  efficacy 
of  the  UV  irradiation  required  in  . 
specification  appendix  G-II-D-2(1).  A 
third  question  was  whether  "chewing"  is 
considered  to  be  "eating."  Finally  it  was 
asked  whether  the  specification  for  use 
of  self-closing  doors  could  be  met  by  use 
of  spring-loaded  doors  or  whether  they 
had  to  be  electrical. 

Discussions  with  the  authors  of  the 
proposed  modifications  of  the  language 
of  Appendix  G  led  to  the  following 
conclusions: 

The  word  "infected"  had  been 
inadvertently  omitted  from  the  language 
of  Appendix  G-II-C-3-a  and  will  be 
added  to  that  language  as  part  of  this 
decision.  The  word  "eating"  is  used  to 
convey  the  idea  of  introducing  materials 
into  the  mouth:  the  specifications 
against  "eating"  include  a  prohibition 
against  chewing  gum,  putting  pencils  or 
fingers  in  the  mouth,  sucking  on  candies 
or  lozenges,  etc.  Doors  may  be  made 
"self-closing"  by  use  of  hydraulic  or 
electrical  devices  or  by  being  spring- 
loaded.  The  intent  is  to  ensure  that  the 
door  closes  automatically.  Self-closing 
doors  are  also  a  fire  containment 
measure.  The  specification  in  Appendix 
G-n-D-2-(l)  refers  to  use  of  UV 
irradiation  in  BL4  high  containment 
facilities.  In  such  a  carefully  monitored 
situation,  UV  irradiation  has  been 
proven  effective  in  minimizing  aerosol 
exposure  within  animal  facilities. 

By  a  vote  of  twenty  in  favor,  none 
opposed,  and  no  abstentions,  the  RAC 
recommended  approval  of  the  proposed 
modilTCations.  I  accept  this 
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recommendation  and  the  Guidelines  will 
be  modified  as  published  for  public 
conunent  in  the  Federal  Register  of 
April  24, 1984,  with  the  addition  of  the 
word  "infected"  in  Appendix  G-Il-C-3- 
a,  and  minor  editorial  changes. 

n.  Summaiy  of  Actions 

Amendment  of  Appendix  G  of  the 
Guidelines,  Physical  Containment 

In  order  to  modify  Appendix  G  so  that 
the  description  of  containment  levels 
corresponds  to  the  language  of  the 
guidelines  for  research  with  etiologic 
agents  entitled  Biosafety  in 
Microbiological  and  Biomedical 
Laboratories,  the  following 
modifications  are  introduced  into  the 
NIG  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules: 

1.  Section  n.  Containment 

a.  In  Section  IL  wherever  the  terms 
"Pi,  P2,  P3.  P4"  appear  the  term  "BLl" 
(for  Biosafety  Level  1)  is  substituted 
for  thn  term  "PI:"  the  term  •BL2'  (for 
Biosafety  Level  2)  is  substituted  for 
"P2;"  the  term  "BL3"  (for  Biosafety  Level 
3)  is  substituted  for  "P3;"  and  the  term 
"BL4"  (for  Biosafety  Level  4)  is 
substituted  for  "P4." 

b.  The  fourth  sentence  of  the  first 
paragraph  of  Section  IL  Containment,  is 
deleted.  That  sentence  read  as  follows: 

"Four  levels  of  physical  containment, 
which  are  designated  as  Pi.  P2,  P3,  and 
P4  are  described  in  Appendix  G." 

c.  The  following  language  is 
substituted  for  the  fourth  sentence  of  the 
first  paragraph  of  Section  II, . 
Containment: 

"Four  biosafety  levels  are  described 
in  Appendix  G.  These  biosafety  levels 
consist  of  combinations  of  laboratory 
practices  and  techniques,  safety 
equipment,  and  laboratory  facilities 
appropriate  for  the  operations 
performed  and  the  hazard  posed  by 
agents  and  for  the  laboratory  function 
and  activity:" 

2.  Section  QI.  Guidelines  for  Covered 
Experiments 

In  Section  ID.  wherever  the  terms  "Pi, 
P2,  P3,  and  P4'*  appear  the  term  "BLl"is 
substituted  for  the  term  Pi;"  the  term 
"BL2"  is  substituted  for  "P2;"  the  term 
"BL3"  is  substituted  for  "P3;"  and  the 
term  "BL4  *  is  substituted  for  "P4." 

3.  Section  IV,  Roles  and  Responsibilities 

a.  In  Section  IV,  wherever  the  terms 
"Pi.  P2,  P3,  and  P4"  appear  the  term 
"BLl"  is  substituted  for  the  term  "Pi;" 
the  term  "BL2"  is  substituted  for  "P2;" 
the  term  "BL3"  is  substituted  for  "P3;" 
and  the  term  "VILA"  is  substituted  for 
"P4." 


b.  Section  IV-C-4,  Otfier  NIH 
Components,  is  modified  to  read  as 
follows: 

"IV-C-4.  Other  NIH  Components. 
Other  NIH  components  shall  lie 
responsible  for  certifying  maximum 
containment  level  (BL4)  facilities, 
inspecting  them  periodically,  and 
inspecting  other  recombinant  DNA 
facilities  as  deemed  necessary." 

4.  Appendix  C.  Exemptions  Under  III^>- 
5 

The  second  paragraphs  of  Appendix 
C-II.  Experiments  Involving  E.  coli  K-12 
Host-Vector  Systems,  Appendix  C-UL 
Experiments  Involving  Saccharomyces 
cerevisiae  Host-Vector  Systems  are 
modified  to  read  as  follows: 

"For  these  exempt  experiments  BLl 
containment  conditions  are 
recommended." 

5.  Appendix  D.  Actions  Taken  Under 
Guidelines  ' 

In  Appendix  D,  whenever  the  terms 
"PI.  P2,  P3,  P4"  appears  the  term  "BLl" 
is  substituted  for  the  term  "Pi;"  the  term 
"BL2"  is  substituted  for  "P2;"  the  term 
"BL3"  is  substituted  for  "P3;"  and  the 
term  "BL4"  is  substituted  for  "P4." 

8.  Appendix  F,  Containment  Conditions 
for  Cloning  of  Genes  Coding  for  the 
Biosynthesis  of  Molecules  Toxic  for 
Vertebrates 

In  Appendix  F,  whenever,  the  terms 
"Pi.  P2.  PS.  P4"  appear  the  term  "BLl"  is 
substituted  for  the  term  "Pi;"  the  term 
"BL2"  is  substituted  for  "P2; "  the  term 
"BL3"  is  substituted  for  "P3;"  and  the 
term  "BL4"  is  substituted  for  "P4." 

7.  Appendix  G.  Physical  Containment 

a.  The  fourth  sentence  of  the  second 
paragraph  of  Appendix  G-L  Standard 
Practices  and  Training,  is  modified  to 
read: 

"If  a  research  group  is  working  with  a 
known  pathogen  for  which  there  is  an 
effective  vaccine,  the  vaccine  shoidd  be 
available  to  all  workers." 

b.  The  third  paragraph  of  Appendix 
G-I.  Standard  Practices  and  Training,  is 
modified  to  read: 

"The  'Laboratory  Safety  Monograph' 
and  Biosafety  in  Microbiological  and 
Biomedical  Laboratories  [2]  booklets 
describe  practices,  equipment  and 
facilities  in  detail" 

c.  In  Appendix  G-D,  Physical 
Containment  Levels,  wherever  the  terms 
"PL  P2.  P3.  P4"  appears  the  term  "BLl" 
is  substituted  for  the  term  "Pi;"  the  term 
"BL2"  is  substituted  for  "P2;"  the  term 
"BL3"  is  substituted  for  "P3:"  and  the 
term  "BL4"  U  subsUtuted  for  "P4." 

d.  The  third  sentence  of  the  second 
paragraph  of  Appendix  G-H.  Physical 


Containment  Levels,  is  footnoted  and 
would  read  as  follows: 

"It  should  l>e  emphasized  that  the 
descriptions  and  assignments  of 
physical  containment  detailed  below  are 
based  on  existing  apiHtwches  to 
containment  of  pathogenic  organisms 

12]." 

e.  The  fourth  sentence  of  the  second 
paragraph  of  Appendix  G-Il,  Physical 
Containment  Levels,  is  modified  to  read: 

"The  National  Cancer  Institute 
describes  three  levels  for  research  on 
oncogenic  viruses  which  roughly 
correspond  to  our  BL2,  BL3.  and  BL4 
levels  [3]." 

f.  Appendix  G-II-A.  Pi  Level,  is 
deleted  and  the  following  language  is 
substituted  for  Appendix  G-U-A; 

"Appendix  G-4I-A.  Biosafety  Level  1 
(BL1)113J. 

"Appendix  G-II-A-1.  Standard 
Microbiologioal  Practices. 

"Appendix  G-D-A-l-e.  Access  to  the 
laboratory  is  limited  or  restricted  at  the 
discretion  of  the  laboratory  director 
when  experiments  are  in  progress. 

"Appendix  G-II-A-l-b.  Work 
surfaces  are  decontaminated  once  a  day 
and  after  any  spill  of  viable  material. 

"Appendix  G-II-A-l-c.  All 
contaminated  liquid  or  solid  wastes  are 
decontaminated  before  disposal. 

"Appendix  G-U-A-l-d.  Mechanical 
pipetting  devices  are  used:  mouA 
pipetting  is  prohibited. 

"Appendix  G-D-A-l-e.  Eating, 
drinking,  smoking,  and  applying 
cosmetics  are  not  permitted  in  the  work 
area.  Food  may  be  stored  in  cabinets  or 
refrigerators  designated  and  used  for 
this  purpose  only. 

"Appendix  G-II-A-l-f.  Persons  wash 
their  hands  after  they  handle  materials 
involving  organisms  containing 
recombinant  DNA  molecules,  and 
animals,  and  before  leaving  the 
laboratory. 

"Appendix  G-II-A-l-g.  All 
procedures  are  performed  carefully  to 
minimize  the  creation  of  aerosols. 

"Appendix  G-U-A-1-h.  It  is 
recommended  that  laboratory  coats, 
gowns,  or  uniforms  be  worn  to  prevent 
contamination  or  soiling  of  street 
clothes. 

"Appendbc  G-n-A-2.  Special 
Practices. 

"Appendix  C-U-A-Z-a. 
Contamination  materials  that  are  to  be 
decontaminated  at  a  site  away  from  the 
laboratory  are  placed  in  a  durable 
leadproof  container  which  is  closed 
before  being  removed  bom  the 
laboratory. 

"Appendix  G-n-A-2-b.  An  insect  and 
rodent  control  program  is  in  effect 
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"Appendix  G-D-A-a.  Containment 
Equipment 

"Appendix  G-II-A-3-a.  Special 
containment  equipment  is  generally  not 
required  for  manipulations  of  agents 
assigned  to  Biosafety  Level  1. 

"Appendix  G-n-A-4.  Laboratory 
Facilities. 

"Appendix  G-II-A-4-a.  The 
laboratory  is  designed  so  that  it  can  be 
easily  cleaned. 

"Appendix  G-n-A-4-b.  Bench  tops 
are  impervious  to  water  and  resistant  to 
adds,  alkalis,  organic  solvents,  and 
moderate  heat 

"Appendix  G-n-A-4-c.  Laboratory 
furniture  is  sturdy.  Spaces  between 
benches,  cabinets,  and  equipment  are 
accessible  for  cleaning. 

"Appendix  G-n-A-4-d.  Each 
laboratory  contains  a  sink  for  hand- 
washing. 

"Appendix  G-II-A-4-e.  If  the 
laboratory  has  windows  that  open,  they 
are  fitted  with  fly  screens." 

g.  The  following  language  is 
substituted  for  Appendix  G-Il-B,  P2 
Level: 

"Appendix  G-U-B.  Biosafety  Level  2 
(BL2J/14J. 

"Appendix  G-D-B-l.  Standard 
Microbiological  Practices. 

"Appendix  G-II-B-l-a.  Access  to  the 
laboratory  is  limited  or  restricted  by  the 
laboratory  director  when  work  with 
organisms  containing  recombinant  DNA 
molecules  is  in  progress. 

"Appendix  G-D-B-l-b.  Work  surfaces 
are  decontaminated  at  least  once  a  day 
and  after  any  spill  of  viable  material 

"Appendix  G-D-B-l-c.  All 
contaminated  liquid  or  solid  wastes  are 
decontaminated  before  disposal. 

"Appendix  G-II-B-l-d.  Mechanical 
pipetting  devices  are  used;  mouth 
pipetting  is  prohibited. 

"Appendix  G-D-B-l-e.  Eating, 
drinking,  smoking,  and  applying 
cosmetics  are  not  permitted  in  the  work 
area.  Food  may  be  stored  in  cabinets  or 
refrigerators  designated  and  used  for 
this  purpose  only. 

"Appendix  G-II-B-l-f.  Persons  wash 
their  hands  after  handling  materials 
involving  organisms  containing 
recombinant  DNA  molecules,  and 
animals,  and  when  they  leave  the 
laboratory. 

"Appendix  G-fl-B-l-g.  All  procedures 
are  performed  carefully  to  minimize  the 
creation  of  aerosols. 

"Appendix  G-II-B-l-h.  Experiments 
of  lesser  biohazard  potential  can  be 
carried  out  concurrently  in  carefully 
demarcated  areas  of  the  same 
laboratory. 

"Appendix  G-n-B-2.  Special 
Practices. 


"Appendix  G-II-B-2-a.  Contaminated 
materials  that  are  to  be  decontaminated 
at  a  site  away  from  the  laboratory  are 
placed  in  a  durable  leakproof  container 
which  is  closed  before  being  removed 
from  the  laboratory. 

"Appendix  G-n-B-2-b.  The 
laboratory  director  limits  access  to  the 
laboratory.  The  director  has  the  final 
responsibility  for  assessing  each 
circumstance  and  determining  who  may 
enter  or  work  in  the  laboratory. 

"Appendix  G-II-B-2-c.  The 
laboratory  director  establishes  policies 
and  procedures  whereby  only  persons 
who  have  been  advised  of  the  potential 
hazard  and  meet  any  specific  entry 
requirements  (e.g..  immunization)  enter 
the  laboratory  or  animal  rooms. 

"Appendix  G-U-B-Z-d.  When  the 
organisms  containing  recombinant  DNA 
molecules  in  use  in  the  laboratory 
require  special  provisions  for  entry  (e.g.. 
vaccination),  a  hazard  warning  sign 
incorporating  the  imiversal  biohazard 
sjrmbol  is  posted  on  the  access  door  to 
the  laboratory  work  area.  The  hazard 
warning  sign  identifies  the  agent,  lists 
the  name  and  telephone  number  of  the 
laboratory  director  or  other  responsible 
per8on(s),  and  indicates  the  special 
requirement(s)  for  entering  the 
laboratory. 

"Appendix  G-II-B-2-e.  An  insect  and 
rodent  control  program  is  in  effect. 

"Appendix  G-Il-B-Z-f.  Laboratory 
coats,  gowns,  smocks,  or  uniforms  are 
worn  while  in  the  laboratory.  Before 
leaving  the  laboratory  for  nonlaboratory 
areas  (e.g.,  cafeteria,  hbrary, 
administrative  o^ices),  this  protective 
clothing  is  removed  and  left  in  the 
laboratory  or  covered  with  a  clean  coat 
not  used  in  the  laboratory. 

"Appendix  G-II-B-2-g.  Animals  not 
involved  in  the  work  being  performed 
are  not  permitted  in  the  laboratory. 

"Appendix  G-n-B-2-h.  Special  care  is 
taken  to  avoid  skin  contamination  with 
organisms  containing  recombinant  DNA 
molecules;  gloves  should  be  worn  when 
handling  experimental  animals  and 
when  skin  contact  with  the  agent  is 
unavoidable. 

"Appendix  G-II-B-2-i.  All  wastes 
from  laboratories  and  animal  rooms  are 
appropriately  decontaminated  before 
disposal. 

"Appendix  G-II-B-2-j.  Hypodermic 
needles  and  syringes  are  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle-locking 
syringes  or  disposable  syringe-needle 
units  (i.e.,  needle  is  integral  to  the 
syringe)  are  used  for  the  injection  or 
aspiration  of  fluids  containing  organisms 
that  contain  recombinant  DNA 
molecules.  Extreme  caution  should  be 


used  when  handling  needles  and 
syringes  to  avoid  autoinoculation  and 
the  generation  of  aerosols  during  use 
and  disposal.  Needles  should  not  be 
bent,  sheared,  replaced  in  the  needle 
sheath  or  guard  or  removed  from  the 
syringe  following  use.  The  needle  and 
syringe  should  be  promptly  placed  in  a 
puncture-resistant  container  and 
decontaminated,  preferably  by 
autoclaving,  before  discard  or  reuse. 

"Appendix  G-II-B-2-k.  Spills  and 
accidents  which  result  in  overt 
exposures  to  organisms  containing 
recambinant  DNA  molecules  are 
immediately  reported  to  the  laboratory 
director.  Medical  evaluation, 
surveillance,  and  treatment  are  provided 
as  appropriate  and  written  records  are 
maintained 

"Appendix  G-II-B-2-1.  When 
appropriate,  considering  the  agen(8) 
handled,  baseline  serum  samples  for 
laboratory  and  other  at-risk  personnel 
are  collected  and  stored.  Additional 
serum  specimens  may  be  collected 
periodically,  depending  on  the  agents 
handled  or  the  function  of  the  facility. 

"Appendix  G-II-B-2-m.  A  biosafety 
manual  is  prepared  or  adopted. 
Personnel  are  advised  of  special 
hazards  and  are  required  to  read 
instructions  on  practices  and  procedures 
and  to  follow  them. 

"Appendix  G-n-B-3.  Containment 
Equipment. 

"Appendix  G-II-B-3-a.  Biological 
safety  cabinets  (Class  I  or  II)  (see 
Appendix  G-III-12)  or  other  appropriate 
personal  protective  or  physical 
containment  devices  are  used  whenever 

"Appendix  G-II-B-3-a-(l). 
Procedures  with  a  high  potential  for 
creating  aerosols  are  conducted  [15]. 
These  may  include  centrifuging, 
grinding,  blending,  vigorous  skaking  or 
mixing,  sonic  disruption,  opening 
containers  of  materials  whose  internal 
pressures  may  be  different  from  ambient 
pressures,  inoculating  animals 
intranasally,  and  harvesting  infected 
tissues  from  animals  or  eggs. 

"Appendix  G-II-B-3-a-(2).  High 
concentrations  or  large  volumes  of 
organisms  containing  recombinant  DNA 
molecules  are  used.  Such  materials  may 
be  centrifuged  in  the  open  laboratory  if 
sealed  heads  or  centrifuge  safety  cups 
are  used  and  if  they  are  opened  only  in 
a  biological  safety  cabinet. 

"Appendix  G-II-B-4.  Laboratory 
Facilities. 

"Appendix  G-II-B-4-a.  The 
laboratory  is  designed  so  that  it  can  be 
easily  cleaned. 

"Appendix  G-II-B-4-b.  Bench  tops 
are  impervious  to  water  and  resistant  to 


Federal  Register  /  Vol.  49.  No.  227  /  Friday.  November  23.  1964  /  Notices 


462S9 


acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

"Appendix  G-H-B-4-c.  Laboratory 
furniture  is  sturdy  and  spaces  t)etween 
benches,  cabinets,  and  equipment  are 
accessible  for  cleaning. 

"Appendix  G-II-B-*-d.  Each 
laboratory  contains  a  sink  for  hand- 
wishing. 

"Appendix  G-II-B-4-e.  If  the 
laboratory  has  windows  that  open,  they 
are  fitted  with  fly  screens. 

"Appendix  G-U-B-4-f.  An  autoclave 
for  decontaminating  laboratory  wastes 
is  available." 

h.  The  following  language  is 
substituted  for  Appendix  G-U-C,  P3 
Level. 

"Appendix  G-II-C  Biosafety  Level  3 
(BL3)fl6j. 

"Appendix  G-II-C-1.  Standard 
Microbiological  Practices. 

"Appendix  G-D-C-l-a.  Work 
surfaces  are  decontaminated  at  least 
once  a  day  and  after  any  spill  of  viable 
material. 

"Appendix  G-Il-C-l-b.  All 
contaminated  liquid  or  solid  wastes  are 
decontaminated  before  disposal. 

"Appendix  G-H-C-l-c.  Mechanical 
pipetting  devices  are  used:  mouth 
pipetting  is  prohibited. 

"Appendix  G-II-C-l-d.  Eating, 
drinking,  smoking,  storing  food,  and 
applying  cosmetics  are  not  permitted  in 
the  work  area. 

"Appendix  G-II-C-l-e.  Persons  wash 
their  hands  after  handling  materials 
involving  organisms  containing 
recombinant  DNA  molecules,  and 
animals,  and  when  they  leave  the 
laboratory. 

"Appendix  G-H-C-l-f.  All  procedures 
are  performed  carefully  to  minimize  the 
creation  of  aerosols. 

"Appendix  G-H-C-l-g.  Persons  under 
16  years  of  age  shall  not  enter  the 
laboratory. 

"Appendix  G-U-C-l-h.  If  experiments 
involving  other  organisms  which  require 
lower  levels  of  containment  are  to  be 
conducted  in  the  same  laboratory 
concurrently  with  experiments  requiring 
BL3  level  physical  containment,  they 
shall  be  conducted  in  accordance  with 
an  BL3  level  laboratory  practices. 

"Appendix  G-n-C-2.  Special 
Practices. 

"Appendix  G-n-C-2-a.  Laboratory 
doors  are  kept  closed  when  experiments 
are  in  progress. 

"Appendix  G-Il-C-2-b.  Contaminated 
materials  that  are  to  be  decontaminated 
at  a  site  away  from  the  laboratory  are 
placed  in  a  durable  leakproof  container 
which  is  closed  before  b«ing  removed 
from  the  laboratory. 

"Appendix  G-Il-C-2-c.  The 
laboratory  director  controls  access  to 


the  laboratory  and  restricts  access  to 
persons  whose  presence  is  required  for 
program  or  support  purposes.  The 
director  has  the  final  responsibility  for 
assessing  each  circumstance  and 
determining  who  may  enter  or  work  in 
the  laboratory.  ; 

"Appendix  G-n-C-2-d.  The 
laboratory  director  establishes  policies 
and  procedures  whereby  only  persons 
who  have  been  advised  of  the  potential 
biohazard,  who  meet  any  specific  entry 
requirements  (e.g.,  immimization).  and 
who  comply  with  all  entry  exist 
procedures  enter  the  laboratory  or 
animal  rooms. 

"Appendix  G-II-C-2-e.  When 
organisms  containing  recombinant  DNA 
molecules  or  experimental  animals  are 
present  in  the  laboratory  or  containment 
module,  a  hazard  warning  sign 
incorporating  the  universal  biohazard 
symbol  is  posted  on  all  laboratory  and 
animal  room  access  doors.  The  hazard 
warning  sign  identifies  the  agent,  lists 
the  name  and  telephone  number  of  the 
laboratory  director  or  other  responsible 
person(s),  and  indicates  any  special 
requirements  for  entering  the  laboratory, 
such  as  the  need  for  immunizations, 
respirators,  or  other  personal  protective 
measures. 

"Appendix  G-n-C-2-^.  All  activities 
involving  organisms  containing 
recombinant  DNA  molecules  are 
conducted  in  biological  safety  cabinets 
or  other  physicial  containment  devices 
within  the  containment  module.  No 
work  in  open  vessels  is  conducted  on 
the  open  bench. 

"Appendix  G-n-C-2-g.  The  work 
surfaces  of  biological  safety  cabinets 
and  other  containment  equipment  are 
decontaminated  when  work  with 
organism  containing  recombinant  DNA 
molecules  is  finished.  Plastic-backed 
paper  toweling  used  on  nonperforated 
work  surfaces  within  biological  safety 
cabinets  facilitates  clean-up. 

"Appendix  G-II-C-2-h.  An  insect  and 
rodent  control  program  is  in  effect. 

"Appendix  G-*-C-2-i.  Laboratory 
clothing  that  protects  street  clothing 
(e.g.,  solid  front  or  wrap-aroond  gowns, 
scrub  suits,  coveralls)  is  worn  in  the 
laboratory.  Laboratory  clothing  is  not 
worn  outside  the  laboratory,  and  it  is 
decontaminated  before  being  laundered. 
"Appendix  G-Il-C-ZH.  Special  care  is 
taken  to  avoid  skin  contamination  with 
contaminated  materials;  gloves  should 
be  worn  when  handling  infected  animals 
and  when  skin  contact  with  infectious 
materials  is  unavoidable. 

"Appendix  G-n-C-2-4c.  Molded 
surgical  masks  or  respirators  are  worn 
in  rooms  containing  experimental 
animals. 


"Appendix  G-Il-C-2-1.  Animals  and 
plants  not  related  to  the  work  being 
conducted  are  not  permitted  in  the  ' 

laboratory. 

"Appendix  G-n-C-2-m.  Laboratory 
animals  held  in  a  BL3  area  shall  be 
housed  in  partial-containment  caging 
systems,  such  as  Horsfall  units  [11], 
open  cages  placed  in  ventilated 
enclosures,  solid-wall  and  -bottom  cages 
covered  by  filter  bonnets,  or  solid-wall 
and  -bottom  cages  placed  on  holding 
racks  equipped  with  ultraviolet 
irradiation  lamps  and  reflectors. 

Note. — Conventional  caging  system*  may 
be  used,  provided  tbat  all  personnel  wear 
appropriate  personal  protective  devices. 
These  shall  include,  at  a  minimum,  wrap- 
around gowns,  head  covers,  gloves,  shoe 
covers,  and  respirators.  Ail  personnel  shaD 
shower  on  exit  from  areas  where  these 
devices  are  required. 

"Appendix  G-II-C-2-n.  All  wastes 
from  laboratories  and  animal  rooms  are 
appropriately  decontaminated  before 
disposal. 

"Appendix  G-II-C-a-o.  Vacuum  lines 
are  protected  with  high  efficiency 
particulate  air  (HEP A)  filters  and  liquid 
disinfectant  traps. 

"Appendix  G-II-C-2-p.  Hypodermic 
needles  and  syringes  are  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle-locking 
syringes  or  disposable  syringe-needle 
units  (i.e.,  needle  is  integral  to  the 
syringe)  are  used  for  the  injection  or 
aspiration  of  Quids  containing  organisms 
that  contain  recombinant  DNA 
molecules.  Extreme  caution  should  be 
used  when  handling  needles  and 
syringes  to  avoid  autoinoculation  and 
the  generation  of  aerosols  during  use 
and  disposal  Needles  should  not  be 
bent,  sheared,  replaced  in  the  needle 
sheath  or  guard  or  removed  from  the 
syringe  following  use.  The  needle  and 
syringe  should  be  promptly  placed  in  a 
puncture-resistant  container  and 
decontaminated,  preferably  by 
autoclaving,  before  discard  or  reuse. 

"Appendix  G-II-C-2-q.  Spills  and 
accidents  which  result  in  overt  or 
potential  exposures  to  organisms 
containing  recombinant  DNA  molecules 
are  immediately  reported  to  the 
laboratory  director.  Appropriate  medical 
evaluation,  surveillance,  and  treatment 
are  provided  and  written  records  are 
maintained. 

"Appendix  G-n-C-2-r.  Baseline 
seriun  samples  for  all  laboratory  and 
other  at-risk  persotmel  should  be 
collected  and  stored.  Additional  serum 
specimens  may  be  collected 
periodically,  depending  on  the  agents 
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handled  or  the  function  of  the 
laboratory. 

"Appendix  G-D-C-Z-s.  A  biosafety 
manual  is  prepared  or  adopted. 
Personnel  are  advised  of  special 
hazards  and  are  required  to  read 
instructions  on  practices  and  procedures 
and  to  follow  them. 

"Appendix  G-n-C-2-t.  Alternative 
Select Jon  of  Containment  Equipment 
Experimental  procedures  involving  a 
host-vector  system  that  provides  a  one- 
step  higher  level  of  biological 
containment  than  that  specified  can  be 
conducted  in  the  BL3  laboratory  using 
contaimnent  equipment  specified  for  the 
BL2  level  of  physical  containment. 
Experimental  procedures  involving  a 
host-vector  system  that  provides  a  one- 
step  lower  level  of  biological 
containment  than  that  specified  can  be 
conducted  in  the  BL3  laboratory  using 
containment  equipment  specified  for  the 
BL4  level  of  physical  containment. 
Alternative  combination  of  containment 
safeguards  are  shown  in  Table  1. 

"Appendix  G-D-C-S.  Containment 
Equipment 

"Appendix  G-n-O-3-a.  Biological 
safety  cabinets  (Class  I.  II,  or  III)  (see 
Appendix  G-III-12)  or  other  appropriate 
combinations  of  personal  protective  or 
physical  containment  devices  (e.g., 
special  protective  clothing,  masks, 
gloves,  respirators,  centrifuge  safety 
cups,  sealed  centrifuge  rotors,  and 
containment  caging  for  animals)  are 
used  for  all  activities  with  organisms 
containing  recombinant  DNA  molecules 
which  pose  a  threat  of  aerosol  exposure. 
These  include:  manipulation  of  cultures 
and  of  those  clinical  or  environmental 
materials  which  may  be  a  source  of 
aerosols;  the  aerosol  challenge  of 
experimental  animals;  and  harvesting 
infected  tissues  or  fluids  from 
experimental  animals  and  embryonate 
eggs,  and  necropsy  of  experimental 
animals. 

"Appendix  G-n-C-4.  Laboratory 
Facilities. 

"Appendix  G-H-C-4-a.  The 
laboratory  is  separated  from  areas 
which  are  open  to  unrestricted  traffic 
flow  within  the  building.  Passage 
through  two  sets  of  doors  is  the  basic 
requirement  for  entry  into  the  laboratory 
from  access  corridors  or  other 
contiguous  areas.  Physical  separation  of 
the  high  containment  laboratory  from 
access  corridors  or  other  laboratories  or 
activities  may  also  be  provided  by  a 
double-doored  clothes  change  room 
(showers  may  be  included),  airlock,  or 
other  access  facility  which  requires 
passage  through  two  sets  of  doors 
before  entering  the  laboratory. 

"Appendix  G-n-C-4-b.  The  interior 
surfaces  of  walls,  floors,  and  ceilings  are 


water  resistant  so  that  they  can  be 
easily  cleaned.  Penetrations  in  these 
surfaces  are  sealed  or  capable  of  being 
sealed  to  facilitate  decontaminating  the 
area. 

"Appendix  G-II-C-4-c.  Bench  tops 
are  impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

"Appendix  G-II-C-4-d.  Laboratory 
furniture  is  sturdy  and  spaces  between 
benches,  cabinets,  and  equipment  are 
accessible  for  cleaning. 

"Appendix  G-II-C  4  c.  Each 
laboratory  contains  a  sink  for  hand- 
washing. The  sink  is  foot,  elbow,  or 
automatically  operated  and  is  located 
near  the  laboratory  exit  door. 

"Appendix  G-U-C-t-f.  Windows  in 
the  laboratory  are  closed  and  sealed. 

"Appendix  G-II-C-*-^.  Access  doors 
to  the  laboratory  or  containment  module 
are  self-closing. 

"Appendix  G-n-C--l-h.  An  autoclave 
for  decontaminating  laboratory  wastes 
is  available  preferably  within  the 
laboratory. 

"Appendix  G-n-C-4-i.  A  ducted 
exhaust  air  ventilation  system  is 
provided.  This  system  creates 
directional  airflow  that  draws  air  into 
the  laboratory  through  the  entry  area. 
The  exhaust  air  is  not  recirculated  to 
any  other  area  of  the  building,  is 
discharged  to  the  outside,  and  is 
dispersed  away  from  the  occupied  areas 
and  air  intakes.  Personnel  must  verify 
that  the  direction  of  the  airflow  (into  the 
laboratory]  is  proper.  The  exhaust  air 
from  the  laboratory  room  can  be 
discharged  to  the  outside  without  being 
filtered  or  otherwise  treated. 

"Appendix  G-U-C-4-j.  The  HEPA- 
filtered  exhaust  air  from  Class  I  or  Class 
II  biological  safety  cabinets  is 
discharged  directly  to  the  outside  or 
through  the  building  exhaust  system. 
Exhaust  air  from  Class  I  or  II  biological 
safety  cabinets  may  be  recirculated 
within  the  laboratory  if  the  cabinet  is 
tested  and  certified  at  least  every 
twelve  months.  If  the  HEPA-filtered 
exhaust  air  from  Class  I  or  II  biological 
safety  cabinets  is  to  be  discharged  to  the 
outside  through  the  building  exhaust  air 
system,  it  is  connected  to  this  system  in 
a  manner  (e.g.,  thimble  unit  connection 
[12])  that  avoids  any  interference  with 
the  air  balance  of  the  cabinets  or 
building  exhaust  system." 

i.  The  following  language  is 
substituted  for  Appendix  G-II-D,  P4 
Level. 

"Appendix  G-II-D.  Biosafety  Level  4 
(BL4). 

"Appendix  G-II-D-l.  Standard 
Microbiological  Practices. 


"Appendix  G-II-D-l-a.  Work 
surfaces  are  decontaminated  at  least 
once  a  day  and  immediately  after  any 
spill  of  viable  material. 

"Appendix  G-II-D-l-b.  Only 
mechanical  pipetting  devices  are  used. 

"Appendix  G-II-D-l-c.  Eating, 
drinking,  smoking,  storing  food,  and 
applying  cosmetics  are  not  permitted  in 
the  laboratory. 

"Appendix  G-U-D-l-d.  All 
procedures  are  performed  carefully  to 
minimize  the  creation  of  aerosols. 

"Appendix  G-II-E>-2.  Special 
Practices. 

"Appendix  G-n-D-2-a.  Biological 
materials  to  be  removed  from  the  Class 
III  cabinets  or  from  the  maximum 
containment  laboratory  in  a  viable  or 
intact  state  are  transferred  to  a 
nonbreakable,  sealed  primary  container 
and  then  enclosed  in  a  nonbreakable, 
sealed  secondary  container  which  is 
removed  from  the  facility  through  a 
disinfectant  dunk  tank,  fimiigation 
chamber,  or  an  airlock  designed  for  this 
purpose. 

"Appendix  G-n-D-2-b.  No  materials, 
except  for  biological  materials  that  are 
to  remain  in  a  viable  or  intact  state,  are 
removed  from  the  maximum 
containment  laboratory  unless  they 
have  been  autoclaved  or 
decontaminated  before  they  leave  the 
facility.  Equipment  or  material  which 
might  be  damaged  by  high  temperatures 
or  steam  is  decontaminated  by  gaseous 
or  vapor  methods  in  an  airlock  or 
chamber  designed  for  this  purpose. 

"Appendix  G-II-D-2-c.  Only  persons 
whose  presence  in  the  facility  or 
individual  laboratory  rooms  is  required 
for  program  or  support  purposes  are 
authorized  to  enter.  The  supervisor  has 
the  final  responsibility  for  assessing 
each  circumstance  and  determining  who 
may  enter  or  work  in  the  laboratory. 
Access  to  the  facility  is  limited  by 
means  of  secure,  locked  doors; 
accessibility  is  managed  by  the 
laboratory  director,  biohazards  control 
officer,  or  other  person  responsible  for 
the  physical  security  of  the  facility. 
Before  entering,  persons  are  advised  of 
the  potential  biohazards  and  instructed 
as  to  appropriate  safeguards  for 
ensuring  their  safety.  Authorized 
persons  comply  with  the  instructions 
and  all  other  applicable  entry  and  exit 
procedures.  A  logbook  signed  by  all 
personnel,  indicates  the  date  and  time  of 
each  entry  and  exit.  Practical  and 
effective  protocols  for  emergency 
situations  are  established. 

"Appendix  G-II-D-2-d.  Personnel 
enter  and  leave  the  facility  only  through 
the  clothing  change  and  shower  rooms. 
Personnel  shower  each  time  they  leave 
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the  facility.  Personnel  use  the  airlocks  to 
enter  or  leave  the  laboratory  only  in  an 
emergency. 

"Appendix  G-II-D-2-*.  Street  clothing 
is  removed  in  the  outer  clothing  change 
room  and  kept  there.  Complete 
laboratory  clothing,  including  under 
garments,  pants  and  shirts  or  jumpsuits, 
shoes,  and  gloves,  is  provided  and  used 
by  all  personnel  entering  the  facility. 
Head  covers  are  provided  for  personnel 
who  do  not  wash  their  hair  during  the 
exit  shower.  When  leaving  the 
laboratory  and  before  proceeding  into 
the  shower  area,  personnel  remove  their 
laboratory  clothing  and  store  it  in  a 
locker  or  hamper  in  the  inner  change 
room. 

"Appendix  G-U-D-2-f.  When 
materials  that  contain  organisms 
containing  recombinant  DNA  molecules 
or  experimental  animals  are  present  in 
the  laboratory  or  animal  rooms,  a 
hazard  warning  sign  incorporating  the 
universal  biohazard  symbol  is  posted  on 
all  access  doors.  The  sign  identifies  the 
agent,  lists  the  name  of  the  laboratory 
director  or  other  responsible  person(s), 
and  indicates  any  special  requirements 
for  entering  the  area  (e.g.,  the  need  for 
immunizations  or  respirators). 

"Appendix  G-II-D-2-g.  Supplies  and 
materials  needed  in  the  facility  are 
brought  in  by  way  of  the  double-doored 
autoclave,  fumigation  chamber,  or 
airlock  which  is  appropriately 
decontaminated  between  each  use. 
After  securing  the  outer  doors, 
personnel  within  the  facility  retrieve  the 
materials  by  opening  the  interior  doors 
or  the  autoclave,  fumigation  chamber,  or 
airlock.  These  doors  are  secured  after 
materials  are  brought  into  the  facility. 

"Appendix  G-II-D-2-h.  An  insect  and 
rodent  control  program  is  in  effect. 

"Appendix  G-II-D-2-i.  Materials  (e.g., 
plants,  animals,  and  clothing)  not 
related  to  the  experiment  being 
conducted  are  not  permitted  in  the 
facility. 

"Appendix  G-Il-D-2-j.  Hypodermic 
needles  and  syringes  are  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle-locking 
syringes  or  disposable  syringe-needle 
units  (i.e..  needle  is  integral  part  of  unit) 
are  used  for  the  injection  or  aspiration 
of  fluids  containing  organisms  that 
contain  recombinant  DNA  molecules. 
Needless  should  not  be  bent,  sheared, 
replaced  in  the  needle  sheatlior  guard, 
or  removed  from  the  syringe  following 
use.  The  needle  and  syringe  should  be 
placed  in  a  puncture-resistant  container 
and  decontaminated,  preferably  by 
autoclaving  before  discard  or  reuse. 
Whenever  possible,  cannulas  are  used 
instead  of  sharp  needles  (e.g..  gavage). 


"Appendix  G-n-D-2-k.  A  system  is 
set  up  for  reporting  laboratory  accidents 
and  exposures  and  employee 
absenteeism  and  for  the  medical 
surveillance  of  potential  laboratory- 
associated  illnesses.  Written  records  are 
prepared  and  maintained.  An  essential 
adjunct  to  such  a  reporting  surveillance 
system  is  the  availability  of  a  facility  for 
quarantine,  isolation,  and  medical  care 
of  personnel  with  potential  or  known 
laboratory  associated  illnesses. 

"Appendix  G-II-D-2-1.  Laboratory 
animals  involved  in  experiments 
requiring  BL4  level  physical  containment 
shall  be  housed  either  in  cages 
contained  in  Class  III  cabinets  or  in 
partial  containment  caging  systems 
(such  as  Horsfall  units  [11]).  open  cages 
placed  in  ventilated  enclosures,  or  soUd- 
wall  and  -bottom  cages  placed  on 
holding  racks  equipped  with  ultraviolet 
irradiation  lamps  and  reflectors  that  are 
located  in  a  specially  designed  area  in 
which  all  personnel  are  required  to  wear 
one-piece  positive  pressure  suits. 

"Appendix  G-II-D-2-m.  Alternative 
Selection  of  Containment  Equipment 
Experimental  procedures  involving  a 
host-vector  system  that  provides  a  one- 
step  higher  level  of  biological 
containment  than  that  specified  can  be 
conducted  in  the  BL4  faciUty  using 
containment  equipment  requirements 
specified  for  the  BL3  level  of  physical 
containment.  Alternative  combinations 
of  containment  safeguards  are  shown  in 
Table  I. 

"Appendix  G-II-D-3.  Containment 
Equipment 

"Appendix  G-II-D-3-a.  All 
procedures  within  the  facility  with 
agents  assigned  to  Biosafety  Level  4  are 
conducted  in  the  Class  III  biological 
safety  cabinet  or  in  Class  I  or  II 
biological  safety  cabinets  used  in 
conjunction  with  one-piece  positive 
pressure  personnel  suits  ventilated  by  a 
life  support  system. 

"Appendix  G-II-D-4.  Laboratory 
Facilities. 

"Appendix  G-II-D-4-a.  The  maximum 
containment  facility  consists  of  either  a 
separate  building  or  a  clearly 
demarcated  and  isolated  zone  within  a 
building.  Outer  and  inner  change  rooms 
separated  by  a  shower  are  provided  for 
personnel  entering  and  leaving  the 
facility.  A  doubledoored  autoclave, 
fumigation  chamber,  or  ventilated 
airlock  is  provided  for  passage  of  those 
materials,  supplies,  or  equipment  which 
are  not  brought  into  the  facility  through 
the  change  room. 

"Appendix  G-II-D-4-b.  Walls,  floors, 
and  ceilings  of  the  facility  are 
constructed  to  form  a  sealed  internal 
shell  which  facilitates  fumigation  and  is 
animal  and  insect  proof.  The  internal 


surfaces  of  this  shell  are  resistant  to 
liquids  and  chemicals,  thus  facilitating 
cleaning  and  decontamination  of  the 
area.  All  penetrations  in  these  structures 
and  surfaces  are  sealed.  Any  drains  in 
the  floors  contain  traps  filled  with  a 
chemical  disinfectant  of  demonstrated 
efficacy  against  the  target  agent,  and 
they  are  connected  directly  to  the  liquid 
waste  decontamination  system.  Sewer 
and  other  ventilation  lines  contain 
HEPA  filters. 

"Appendix  G-II-D-4-c.  Internal 
facility  appurtenances,  such  as  light 
fixtures,  air  ducts,  and  utility  pipes,  are 
arranged  to  minimize  the  horizontal 
surface  area  on  which  dust  can  settle. 
"Appendix  G-II-D-4-d.  Bench  tops 
have  seamless  surfaces  which  are 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

"Appendix  G-II-D-4-e.  Laboratory 
furniture  is  of  simple  and  sturdy 
construction,  and  spaces  between 
benches,  cabinets,  and  equipment  are 
accessible  for  cleaning. 

"Appendix  G-II-D-4-f.  A  foot,  elbow, 
or  automatically  operated  hand-washing 
sink  is  provided  near  the  door  of  each 
laboratory  room  in  the  facility. 

"Appendix  G-II-D-4-g.  If  there  is  a 
central  vacuum  system,  it  does  not  serve 
areas  outside  the  facility.  In-line  HEPA 
filters  are  placed  as  near  as  practicable 
to  each  use  point  or  service  cock.  Filters 
are  installed  to  permit  in-place 
decontamination  and  replacement. 
Other  liquid  and  gas  services  to  the 
facility  are  protected  by  devices  that 
prevent  backflow. 

"Appendix  G-II-D-4-h.  If  water 
fountains  are  provided,  they  are  foot 
operated  and  are  located  in  the  facility 
corridors  outside  the  laboratory.  The 
water  service  to  the  fountain  is  not 
connected  to  the  backflow-protected 
distribution  system  supplying  water  to 
the  laboratory  areas. 

"Appendix  G-II-D-4-i.  Access  doors 
to  the  laboratory  are  self-closing  and 
lockable. 

"Appendix  G-II-D-4-j.  Any  windows 
are  breakage  resistant. 

"Appendix  G-II-D-4-k.  A  double- 
doored  autoclave  is  provided  for 
decontaminating  materials  passing  out 
of  the  facility.  The  autoclave  door  which 
opens  to  the  area  external  to  the  facility 
is  sealed  to  the  outer  wall  and 
automatically  controlled  so  that  the 
outside  door  can  only  be  opened  after 
the  autoclave  "sterilization"  cycle  has 
been  completed. 

"Appendix  G-Il-D-*-l.  A  pass- 
through  dunk  tank,  fumigation  chamber, 
or  an  equivalent  decontamination 
method  is  provided  so  that  materials 
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and  equipment  diat  cannot  be 
decontaminated  in  the  autsdave  can  be 
safeiy  removed  from  the  {aciUty. 
"Appendix  G-U-O-4-ai.  Liquid 
effluenia  from  laboratory  sinka, 
biological  aafety  cabinets,  floort.  and 
autociave  chambers  are  decontaminated 
by  beat  treatment  before  being  released 
from  the  tna-<riwniiim  oootaioaent  facility. 
Liquid  wastes  from  shower  rooms  and 
toilets  may  be  decontaminated  with 
chemical  disinfectants  or  by  beat  in  the 
liquid  waste  decontamination  system. 
The  procedure  used  for  heat 
decontamination  of  liquid  wastes  is 
evaluated  mechanically  and  biologically 
by  using  a  recording  thiennometer  and 
an  indicator  raicrooiganism  with  a 
defined  heat  susceptibility  pattern.  If 
liquid  wastes  from  the  shower  room  are 
decontaminated  with  chemical 
disinfectants,  the  chemical  used  is  of 
demonstrated  efficacy  against  the  target 
or  indicator  microorganisms. 

"Appendix  G-II-D-4-n.  An  individual 
supply  and  exhaust  air  ventilation 
system  is  provided.  The  system 
maintains  pressure  differentials  and 
directional  airflow  as  required  to  assure 
flows  inward  from  areas  outside  of  the 
facility  toward  areas  of  highest  potential 
risk  within  the  facility.  Manometers  are 
used  to  sense  pressure  differentials 
between  adjacent  areas  maintained  at 
diaffercnt  pressure  levels.  If  a  system 
malfunctions,  the  manometers  sound  an 
alarm.  The  supply  and  exhaust  airflow 
is  interlocked  to  assure  inward  (or  zero) 
airflow  at  all  times. 

"Appendix  G-II-D-4-o.  The  exhaust 
air  from  the  facility  is  filtered  through 
HEPA  filters  and  discharged  to  the 
outside  so  that  it  is  dispersed  away  from 
occupied  buildings  and  air  intakes. 
Within  the  facility,  the  filters  are  located 
as  near  the  laboratories  as  practicable 
in  order  to  reduce  the  length  of 
potentially  contaminated  air  ducts.  The 
filter  chambers  are  designed  to  allow  in 
situ  decontamination  before  filters  are 
removed  and  to  facilitate  certification 
testing  after  they  are  replaced.  Coane 
filters  and  HEPA  filters  are  provided  to 
treat  air  supplied  to  the  facility  in  order 
to  increase  the  lifetime  of  the  exhaust 
HEPA  filters  and  to  protect  the  supply 
air  system  should  air  pressures  become 
imbalanced  in  the  laboratory. 

"Appendix  G-11-EM-p.  The  treated 
exhaust  air  from  Class  I  and  II  biological 
safety  cabinets  can  be  discharged  into 
the  laboratory  room  environment  or  the 
outside  through  the  facility  air  exhaust 
system.  If  exhaust  air  from  Class  I  or  II 
biological  safety  cabinets  is  discharged 
into  the  laboratory  the  cabinets  are 
tested  and  certified  at  6-month  intervals. 
The  treated  exhmtst  air  from  Class  III 
bioiogioal  tafety  cabinets  w  discharged. 


without  recirculation  throagh  two  sets 
e^HEPA  fihen  ia  eeriee.  via  the  facility 
exhaust  air  system.  Utke  treated 
exhaust  air  from  any  of  these  cabinets  is 
dischn^ed  to  the  oatside  through  the 
facility  exhaust  air  system,  it  is 
ooanected  to  this  aytlea  in  a  manner 
(e.g.,  thimble  unit  connection  (12|  that 
avoids  any  interference  with  tbe  air 
balance  of  the  cabinets  or  the  facility 
exhaoat  air  system. 

"Appendix  G-II-D-4-q.  A  specifically 
designed  suit  area  may  be  provided  in 
the  facility.  Personnel  who  enter  this 
area  wear  a  one-piece  positive  pressure 
suit  that  is  ventilated  by  a  hfe  support 
system.  The  life  support  system  includes 
alarntt  and  emergency  backup  breathing 
•tr  taoks.  Entry  to  this  area  is  through 
an  airlock  fitted  widi  airtight  doors.  A 
chemical  shower  is  provided  to 
decontaminate  the  surface  of  the  suit 
before  the  worker  leaves  the  area.  The 
exhaust  air  from  the  suit  area  is  filtered 
by  two  sets  of  HEPA  filters  installed  in 
series.  A  dupUcate  filtration  unit, 
exhaust  fan.  and  an  automatically 
starting  emergency  power  source  are 
provided.  The  air  pressure  within  the 
suit  area  is  lower  than  that  of  any  . 
adjacent  area.  Emergency  lighting  and 
communication  system  are  provided.  All 
penetratins  into  the  internal  shell  of  the 
suit  area  are  sealed.  A  double-doored 
autoclave  is  provided  for 
decontaminating  waste  materials  to  be 
removed  from  the  suit  area." 

j.  The  following  modifications  are 
made  in  Appendix  G-III,  Footnotes  and 
References  of  Appendix  G: 

(1)  The  second  footnote  in  Appendix 
G-IIL  Footnotes  and  References  of 
Appendix  G  is  deleted.  The  following 
language  is  substituted: 

"2.  Biosafety  in  Microbiological  and 
Biomedical  Laboratories,  1st  Edition 
(March  1984)  U.S.  Department  of  Health 
and  Human  Services.  Public  Health 
Service.  Centers  for  Disease  Control, 
Atlanta.  Georgia  30333,  and  National 
Institutes  of  Health,  Bethesda,  Maryland 
20205." 

(2)  The  following  language  is  added  to 
the  end  of  Appendix  G-III-12: 

"National  Sanitation  Foundation 
Standard  49. 1978.  Class  11  (Laminar 
Flow)  Biohazard  Cabinetry.  Ann  Arbor, 
Michigan." 

(3)  The  following  footnotes  are  added 
to  Appendix  G-III: 

"13.  Biosafety  Level  1  is  suitable  for 
work  involving  agents  of  no  known  or 
minimal  potential  hazard  to  laboratory 
personnel  and  the  environment.  The 
laboratory  is  not  separated  from  the 
general  traffic  patterns  in  the  building. 
Work  is  generally  conducted  on  open 
bench  tops.  Special  containment 
equipment  is  not  required  or  generally 


used.  Laboratory  personnel  have 
specific  training  in  the  procedures 
conducted  in  the  laboratory  snd  sre 
supervised  by  a  scientist  with  general 
training  in  microbiology  or  a  related 
science  (see  Appendix  G-01-2). 

"14.  Biosafety  Level  2  is  similar  to 
Level  1  and  is  suitable  for  work 
involving  agents  of  moderate  potential 
hazard  to  personnel  and  the 
environment.  It  differs  in  that:  (1) 
laboratory  personnel  have  specific 
training  in  handling  pathogenic  agents 
and  are  directed  by  competent 
scientists;  (2)  access  to  the  laboratory  is 
limited  when  work  is  being  conducted: 
and  (3)  certain  procedures  in  which 
infectious  aerosols  are  created  are 
conducted  in  biological  safety  cabinets 
or  other  physical  containment 
equipment  (see  Appendix  G-ni-2). 

"15.  Office  of  Research  Safety. 
National  Cancer  Institute,  and  the 
Special  Committee  of  Safety  end  Health 
Experts.  1978.  'Laboratory  Safety 
Mono^apk  A  Supplement  to  the  NIH 
Guidelines  for  Recombinant  DNA 
Research.'  Bethesda.  Maryland. 
National  Institutes  of  Health. 

"16.  Biosafety  Level  3  is  applicable  to 
clinical,  diagnostic  teaching,  research, 
or  production  facilities  in  which  work  is 
done  with  indigenous  or  exotic  agents 
which  may  cause  serious  or  potentially 
lethal  disease  as  a  result  of  exposure  by 
the  inhalation  route.  Laboratory 
personnel  have  specific  training  in 
handling  pathogenic  and  potentially 
lethal  agents  and  are  supervised  by 
competent  scientists  who  are 
experienced  in  working  with  these 
agents.  All  procedures  involving  the 
manipulation  of  infectious  material  are 
conducted  within  biological  safety 
cabinets  or  other  physical  containment 
devices  or  by  personnel  wearing 
appropriate  personal  protective  clothing 
and  devices.  The  laboratory  has  special 
engineering  and  design  features.  It  is 
recognized,  however,  that  many  existing 
facilities  may  not  have  all  the  facility 
safeguards  recommended  for  Biosafety 
Level  3  (e.g.,  access  zone,  sealed 
penetrations,  and  directional  airflow, 
etc).  In  these  circumstances,  acceptable 
safety  may  be  achieved  for  routine  or 
repetitive  operations  (e.g.,  diagnostic 
procedures  involving  the  propagation  of 
an  agent  for  identification,  typing,  and 
susceptibility  testing)  in  laboratories 
where  facility  features  satisfy  Biosafety 
Level  2  recommendations  provided  the 
recommended  'Standard  Microbiological 
Practices,'  'Special  Practices,'  and 
"Containment  Equipment'  for  Biosafety 
Level  3  are  rigorously  followed.  The 
decision  to  implement  this  modification 
of  Biosafety  Level  3  recommendations 
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should  be  made  only  by  the  laboratory 
director  (see  Appendix  G-III-2)." 

k.  Table  I  and  Table  II  of  Appendix  G 
are  deleted  and  the  following  table  is 
substituted. 

TABLE  1.— Possible  Alternative  Combina- 
tions OF  Physical  and  Biological  Con- 
tainment Safeguards 
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8.  Appendix  H.  Shipment 

a.  Wherever  the  terms  "PI.  P2.  P3,  P4  " 
appear,  the  term  "BLl"  is  substituted  for 
the  term  "Pi;"  the  term  "BL2"  is 
substituted  for  "P2;"  the  term  "BL3"  is 
substituted  for  "P3;"  and  the  term  "BL4" 
is  substituted  for  "P4." 

b.  Appendix  H-III  of  Appendix  H, 
Shipment,  is  modified  to  read  as  follows: 

Appendix  H-III.  Information  on 
packaging  and  labeling  of  etiologic 
agents  is  shown  in  Figures  1,  2.  and  3. 


Additional  information  on  packaging 
and  shipment  is  given  in  the  'Laboratoiy 
Safety  Monograph — A  Supplement  to 
the  NIH  Guidelines  for  Recombinant 
DNA  Research,'  available  from  the 
Office  of  Recombinant  DNA  Activities 
and  in  'Biosafety  in  Microbiological  and 
Biomedical  Laboratories'  (see  Appendix 
G-III-2)." 

9.  Appendix  K.  Physical  Containment  for 
Large-Scale  Uses  of  Organisms 
Containing  Recombinant  DNA 
Molecules. 

a.  Wherever  the  terms  "PI.  P2.  P3.  P4" 
appear,  the  term  "BLl"  is  substituted  for 
the  term  "Pi:"  the  term  "BL2"  is 
substituted  for  the  term  "P2;"  the  term 
"BL3"  is  substituted  for  "P3;"  and  the 
term  "BU"  is  substituted  for  "P4." 

b.  Wherever  the  terms  "Pl-LS,  P2-LS. 
P3-LS,  P4-LS"  appear,  the  term  "BLl- 
LS"  (for  Biosafety  Level  1— large-Scale) 
is  substituted  for  term  "Pl-LS;"  the  term 
"BL2-LS "  is  substituted  for  "P2-LS;"  and 
the  term  "BL3-LS"  is  substituted  for 
"P3-LS."  ^ 

Dated:  November  IS.  1984. 
lames  B.  Wyngaaiden,  MJ)., 
Director.  National  Institutes  of  Health. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  1 


Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition.  NIH  could 
not  be  certain  that  every  federal 
program  would  be  included  as  many 
federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalogue  of 
Federal  Domestic  Assistance  are 
affected. 

|FR  Doc.  84-30M1  Filed  11-Z1-M:  ft«S  ami 
SIUJNO  COOC  414fr41-M 


I 


Friday 

November  23,  1984 

i 

y 

4 


I 


1 

t 


Part  VI 


Department  of 
Health  and  Human 
Services 


National  Institutes  of  Health 


Guidelines  for  Research  Invoking 
Recombinant  DNA  Molecules 


% 


4g266  Federal  Regiater  /  Vol.  49.  No.  227  /  Friday.  November  23.  1984  /  Notices 


DEPARTMENT  OF  HEALTH  AND 
HUHAN  SERVICES 

National  Institutes  of  Health 

Guideines  For  Research  Involving 
Recombinant  ONA  Molecules 

November  1964. 

These  NIH  guidelines  supersede 
earlier  versions  and  will  be  in  effect 
until  further  notice. 

TabI*  of  Cootants 

L  Scope  of  the  Cuidelinea 
I-A.  Purpose 
1-6.  Definition  of  Recombinant  DNA 

Molecules 
I-C  General  Applicability 
I-O.  General  Definitions 
0.  Containment 

OL  Guidelines  for  Covered  Experiments 
ID-A.  Experiments  that  Require  RAC 

Review  and  NIH  and  IBC  Approval 

Before  Initiation 
BIS.  Experiments  that  Require  IBC 

Approval  Before  Initiation 
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IV-C-l-b.  Specific  Responsibilities  of  the 

Director.  NIH 
TV-C-2.  Recombinant  DNA  Advisory 
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VI-B.  IBC  Approval 

VI-C.  Certification  of  Host- Vector  Systems 
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Appendix  A.  Exemptions  Under  IIl-D-4 
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I.  Scope  of  the  GuideBnee 

l-A.  Purpose.  The  purpose  of  these 
Guidelines  is  to  specify  practices  for 
constructing  and  handling:  (i) 
Recombinant  DNA  molecules  and  (ii) 
organisms  and  viruses  containing 
recombinant  DNA  molecules. 

I-B.  Definition  of  Recombinant  DNA 
Molecules.  In  the  context  of  these 
Guidelines,  recombinant  DNA  molecules 
are  defined  as  either:  (i)  Molecules 
which  are  constructed  outside  living 
cells  by  joining  natural  or  synthetic 
DNA  segments  to  DNA  molecules  that 
can  replicate  in  a  living  cell,  or  (ii)  DNA 
molecules  that  result  from  the 
replication  of  those  described  in  (i) 
above. 

Synthetic  DNA  segments  likely  to 
yield  a  potentially  harmful 
polynucleotide  or  polypeptide  (e.g.,  a 
toxin  or  a  pharmacologically  active 
agent)  shall  be  considered  as  equivalent 
to  their  natural  DNA  counterpart.  If  the 
synthetic  DNA  segment  is  not  expressed 
in  vivo  as  a  biologically  active 
polynucleotide  or  polypeptide  product,  it 
is  exempt  from  the  Guidelines. 

l-C.  General  Applicability.  The 
Guidelines  are  applicable  to  all 
recombinant  DNA  research  within  the 
United  States  or  its  territories  which  is 
conducted  at  or  sponsored  by  an 
Institution  that  receives  any  support  for 
recombinant  DNA  research  from  the 
National  Institutes  of  Health  (NIH).  This 
includes  research  performed  by  NIH 
directly. 

An  individual  receiving  support  for 
research  involving  recombinant  DNA 
must  be  associated  with  or  sponsored 
by  an  Institution  that  can  and  does 
assume  the  responsibilities  assigned  in 
these  Guidelines. 

The  Guidelines  are  also  applicable  to 
projects  done  abroad  if  they  are 
supported  by  NIH  funds.  If  the  host 
country.'however,  has  established  rules 
for  the  conduct  of  recombinant  DNA 
projects,  then  a  certificate  of  compliance 
with  those  rules  may  be  submitted  to 
NIH  in  lieu  of  compliance  with  the  NIH 
Guidelines.  NIH  reserves  the  right  to 
withhold  funding  if  the  safety  practices 
to  be  employed  abroad  are  not 
reasonably  consistent  with  the  NIH 
Guidelines. 

I-D.  General  Definitions.  The 
following  terms,  which  are  used 
throughout  the  Guidelines,  are  defined 
as  follows: 

I-D-1.  "Institution"  means  any  public 
or  private  entity  (including  Federal, 
State,  and  local  government  agencies). 

I-D-2.  "Institutional  Biosafety 
Committee"  or  "IBC"  means  a 
committee  that:  (i)  Meets  the 
-equirements  for  membership  specified 


in  Section  IV^B-2,  and  (ii)  reviews. 
approves,  and  oversees  projects  in 
accordance  with  the  responsibilities 
defined  in  Sections  IV-B-2  and  IV-B-3. 

I-D-3.  "NIH  Office  of  Recombinant 
DNA  Activities"  or  "ORDA"  means  the 
office  within  NIH  with  responsibility  for: 
(i)  Reviewring  and  coordinating  all 
activities  of  NIH  related  to  the 
Guidelines,  and  (ii)  performing  other 
duties  as  defined  in  Section  lV-C-3. 

I-D-4.  "Recombinant  DNA  Advisory 
Committee"  or  "RAC"  means  the  public 
advisory  committee  that  advises  the 
Secretary,  the  Assistant  Secretary  for 
Health,  and  tiie  Director  of  the  NIH 
concerning  recombinant  DNA  research. 
The  RAC  shall  be  constituted  as 
specifed  in  Section  IV-C-2. 

I-D-5.  "Director,  NIH"  or  "Director" 
means  the  Director  of  the  NIH  or  any 
other  officer  or  employee  of  NIH  to 
whom  authority  has  been  delegated. 

IL  Containment 

Effective  biological  safety  programs 
have  been  operative  in  a  variety  of 
laboratories  for  many  years. 
Considerable  information,  therefore, 
already  exists  for  the  design  of  physical 
containment  facitities  and  the  selection 
of  laboratory  procedures  applicable  to 
organisms  carrying  recombinant  DNAs 
[3-16].  The  existing  programs  rely  upon 
mechanisms  that,  for  convenience,  can 
be  divided  into  two  categories:  (i)  A  set 
of  standard  practices  that  are  generally 
used  in  microbiological  laboratories. 
and  (ii)  special  procedures,  equipment, 
and  laboratory  installations  that  provide 
physical  barriers  wbjch  are  applied  in 
varying  degrees  according  to  the 
estimated  biohazard.  Four  biosafety 
levels  (BL)  are  described  in  Appendix  G. 
These  biosafety  levels  consist  of 
combinations  of  laboratory  practices 
and  techniques,  safety  equipment,  and 
laboratory  facilities  appropriate  for  the 
operations  performed  and  the  hazard 
posed  by  agents  and  for  the  laboratory 
function  and  activity.  BL4  provides  the 
most  stringent  containment  conditions, 
BLl  the  least  stringent. 

Experiments  on  recombinant  DNAs  by 
their  very  nature  lend  themselves  to  a 
third  containment  mechanism — namely, 
the  appUcation  of  highly  specific 
biological  barriers.  In  fact,  natural 
barriers  do  exist  which  limit  either  (i) 
The  infectivity  of  a  vector  or  vehicle 
(plasmid  or  virus)  for  specific  hosts,  or 
(ii)  its  dissemination  and  survival  in  the 
environment.  The  vectors  that  provide 
the  means  for  replication  of  the 
recombinant  DNAs  and/or  the  host  cells 
in  which  they  replicate  can  be 
genetically  designed  to  decrease  by 
many  orders  of  magnitude  the 
probability  of  dissemination  of 


recombinant  DNAs  outside  the 
laboratory.  Further  details  on  biological 
containment  may  be  found  in  Appendix 
I. 

As  these  three  means  of  containment 
are  complementary,  different  levels  of 
containment  appropriate  for 
experiments  with  different  recombinants 
can  be  established  by  applying  various 
combinations  of  the  physical  and 
biological  barriers  along  with  a  constant 
use  of  the  standard  practices.  We 
consider  these  categories  of 
containment  separately  in  order  that 
such  combinations  can  be  conveniently 
expressed  in  the  Guidelines. 

bi  constructing  diese  Guidelines,  it 
was  necessary  to  define  boundary 
conditions  for  the  different  levels  of 
physical  and  biological  containment  and 
for  the  classes  of  experiments  to  which 
they  apply.  We  recognize  that  these 
definitions  do  not  take  into  account  all 
existing  and  anticipated  information  on 
special  procedures  that  will  allow 
particular  experimants  to  be  carried  out 
under  different  cooditions  than 
indicated  here  without  affecting  risk. 
Indeed,  we  urge  that  Individual 
investigators  devisa  simple  and  more 
effective  containmant  procedures,  and 
that  investigators  and  IBCs  recommend 
changes  in  the  Guidelines  to  permit  their 
use. 

III.  GuidaUnaa  for  Covarad  Exparimantt 

Part  ni  discusses  experiments 
involving  recombinant  DNA.  These 
experiments  have  been  divided  into  four 
classes: 

III-A.  ExperimenU  which  require 
specific  FAC  review  and  NIH  and  IBC 
approval  before  initiation  of  the 
experiment 

Ill-B.  Experiments  which  require  IBC 
approval  before  initiation  of  the 
experiment 

III-C.  Experiments  which  require  IBC 
notification  at  the  time  of  initiation  of 
the  experiment 

III-D.  Experiments  which  are  exempt 
from  the  procedures  of  the  Guidelines. 

IF  AN  EXPERIMENT  FALLS  INTO 
BOTH  CLASS  lU-A  AND  ONE  OF  THE 
OTHER  CLASSES.  THE  RULES 
PERTAINING  TO  CLASS  Ul-A  MUST 
BE  FOLLOWED.  If  an  experiment  falls 
into  Class  ni-D  and  into  either  Class  III- 
B  or  III-C  as  well,  it  can  be  considered 
exempt  from  the  requirements  of  the 
Guidelines. 

Changes  in  containment  levels  from 
those  specified  here  may  not  be 
instituted  without  the  express  approval 
of  the  Director.  NIH  (see  Sections  FV-C- 
l-b-(l),  IV-C-l-b-(2),  and  subsections). 

III-A.  Experiments  that  Require  RAC 
Review  and  NIH  and  IBC  Approval 
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Before  Initiation.  Experiments  in  this 
category  cannot  be  initiated  without 
submission  of  relevant  information  on 
the  proposed  experiment  to  NIH.  the 
publication  of  the  proposal  in  the 
Fecteral  Register  for  thirty  days  of 
comment,  review  by  the  RAC.  and 
specific  approval  by  NIH.  The 
containment  conditions  for  such 
experiments  will  be  recommended  by 
RAC  and  set  by  NIH  at  the  time  of 
approval.  Such  experiments  also  require 
the  approval  of  the  IBC  before  initiation. 
Specific  experiments  already  approved 
in  this  section  and  the  appropriate 
containment  conditions  are  listed  in 
Appendices  D  and  F.  If  an  experiment  is 
similar  to  those  listed  in  Appendices  D 
and  F,  ORDA  may  determine 
appropriate  containment  conditions 
according  to  case  precedents  under 
Section  IV-C-l-b-{3Hg). 

III-A~1.  Deliberate  formation  of 
recombinant  DNAs  containing  genes  for 
the  biosynthesis  of  toxic  molecules 
lethal  for  vertebrates  at  an  LDm  of  less 
than  100  nanograms  per  kilogram  body 
weight  (e.g.,  microbial  toxins  such  as  Uie 
botulinum  toxins,  tetanus  toxin, 
diptheria  toxin.  Shigella  dysenteriae 
neurotoxin).  Specific  approval  has  been 
given  for  the  cloning  in  E.  coli  K-12  of 
DNA  containing  genes  coding  for  the 
biosynthesis  of  toxic  molecules  which 
are  lethal  to  vertebrates  at  100 
nanograms  to  100  micrograms  per 
kilogram  body  weight.  Containment 
levels  for  these  experiments  are 
specified  in  Appendix  F. 

lll-A-2.  Deliberate  release  into  the 
environment  of  any  organism  containing 
recombinant  DNA,  except  certain  plants 
as  described  in  Appendix  L 

III-A~3.  Deliberate  transfer  of  a  drug 
resistance  trait  to  microorganisms  that 
are  not  known  to  acquire  it  naturally  [2], 
if  such  acquisition  could  compromise  the 
use  of  the  drug  to  control  disease  agents 
in  human  or  veterinary  medicine  or 
agriculture. 

III-A-4.  Deliberate  transfer  of 
recombinant  DNA  or  DNA  derived  from 
recombinant  DNA  into  htmian  subjects 
[21).  The  requirement  for  RAC  review 
should  not  be  considered  to  preempt  any 
other  required  review  of  experiments 
with  human  subjects.  Institutional 
Review  Board  (IRB)  review  of  the 
proposal  should  be  completed  before 
submission  to  NIH. 

III-B.  Experiments  that  Require  IBC 
Approval  Before  Initiation.  Investigators 
performing  experiments  in  this  category 
must  submit  to  their  IBC,  prior  to 
initiation  of  the  experiments,  a 
registration  doctmient  that  contains  a 
description  of:  ( i)  The  source(s)  of  DNA; 
(ii)  the  nature  of  the  inserted  DNA 
sequences:  (iii)  the  hosts  and  vectors  to 


be  used;  (iv)  whether  a  deliberate 
attempt  will  be  made  to  obtain 
expression  of  a  foreign  gene,  and,  if  so, 
what  protein  will  be  produced;  and  (v) 
the  containment  conditions  specified  in 
these  Guidlelines.  This  registration 
document  must  be  dated  and  signed  by 
the  investigator  and  filed  only  with  the 
local  IBC.  The  IBC  shall  review  all  such 
proposals  prior  to  initiation  of  the 
experiments.  Requests  for  lowering  of 
contaiimient  for  experiments  in  this 
category  will  be  considered  by  NIH  (see 
Section  IV-C-l-b-(3)). 

III-B-1.  Experiments  Using  Human  or 
Animal  Pathogens  (Class  2,  Class  3, 
Class  4,  or  Class  5  Agents  (1)  as  Host- 
Vector  Systems. 

III-B-1-a.  Experiments  involving  the 
introduction  of  recombinant  DNA  into 
Class  2  agents  can  be  carried  out  at  BL2 
containment. 

II/-B-l~b.  Experiments  involving  the 
introduction  of  recombinant  DNA  into 
Class  3  agents  can  be  carried  out  at  BL3 
containment. 

III-B-l-c.  Experiments  involving  the 
introduction  of  recombinant  DNA  into 
Class  4  agents  can  be  carried  out  at  BL4 
containment. 

IlI-B-1-d.  Containment  conditions  for 
experiments  involving  the  introduction 
of  recombinant  DNA  into  class  5  agents 
will  be  set  on  a  case-by-case  basis 
following  ORDA  review.  A  U.S. 
Department  of  Agriculture  (USDA) 
permit  is  required  for  work  with  Class  5 
agents  [18,  20). 

lII-B-2.  Experiments  in  Which  DNA 
from  Human  or  Animal  Pathogens 
(Class  2.  Class  3,  Class  4,  or  Class  5 
agents  (1)  is  Cloned  in  Nonpathogenic 
Prokaryotic  or  Lower  Eukaryotic  Host- 
Vector  Systems. 

IlI-B-2-a.  Recombinant  DNA 
experiments  in  which  DNA  from  Class  2 
or  Class  3  agents  [1)  is  transferred  into 
nonpathogenic  prokaryotes  or  lower 
eukaryotes  may  be  performed  under  BL2 
containment.  Recombinant  DNA 
experiments  in  which  DNA  from  Class  4 
agents  is  transferred  into  nonpathogenic 
prokaryotes  or  lower  eukaryotes  can  be 
performed  at  BL2  containment  after 
demonstration  that  only  a  totally  and 
irreversibly  defective  fraction  of  the 
agent's  genome  is  present  in  a  given 
recombinant.  In  the  absence  of  such  a 
demonstration,  BL4  containment  should 
be  used.  Specific  lowering  of 
containment  to  BLl  for  particular 
experiments  can  be  approved  by  the 
IBC.  Many  experiments  in  this  category 
will  be  exempt  from  the  guidelines  (see 
Sections  III-D-4  and  III-D-5). 
Experiments  involving  the  formation  of 
recombinant  DNAs  for  certain  genes 
coding  for  molecules  toxic  for 
vertebrates  require  RAC  review  and 


NIH  approval  (see  Section  III-A-1)  or 
must  be  carried  out  under  NIH  specified 
conditions  as  described  in  Appendix  F. 

lII-B-2-b.  Containment  conditions  for 
experiments  in  which  DNA  from  Class  5 
agents  is  transferred  into  nonpthogenic 
prokaryotes  or  lower  eukaryotes  will  be 
determined  by  ORDA  following  a  case- 
by-case  review.  A  USDA  permit  is 
required  for  work  with  Class  5  agents 
[18,  20). 

III-B-3.  Experiments  Involving  the 
Use  of  Infectious  Animal  or  Plant 
Viruses  or  Defective  Animal  or  Plant 
Viruses  in  the  Presence  of  Helper  Virus 
in  Tissue  Culture  Systems. 

Caution:  Special  care  should  be  used 
in  the  evaluation  of  containment  levels 
for  experiments  which  are  likely  to 
either  enhance  the  pathogenicity  (e.g., 
insertion  of  a  host  oncogene)  or  to 
extend  the  host  range  (e.g..  introduction 
of  novel  control  elements)  of  viral 
vectors  under  conditions  which  permit  a 
productive  infection.  In  such  cases, 
serious  consideration  should  be  given  to 
raising  the  physical  containment  by  at 
least  one  level. 

Note. — Recombinant  DNA  molecules  which 
contain  less  than  two-thirds  of  the  genome  of 
any  eukaryotic  virus  (all  virus  from  a  single 
Fami\y{l7)  being  considered  identical  [Iff) 
may  be  considered  defective  and  can  be  used 
in  the  absence  of  helper  under  the  conditions 
specified  in  Section  lU-C. 

III-B-3-a.  Experiments  involving  the 
use  of  infectious  Class  2  animal  viruses 
(7)  or  defective  Class  2  animal  viruses  in 
the  presence  of  helper  virus  can  be 
performed  at  BL2  containment. 

III-B-3-b.  Experiments  involving  the 
use  of  infectious  Class  3  animal  viruses 
[1)  or  defective  Class  3  animal  viruses  in 
the  presence  of  helper  virus  can  be 
carried  out  at  BL3  containment. 

III-B-3-C.  Experiments  involving  the 
use  of  infectious  Class  4  viruses  [1)  or 
defective  Class  4  viruses  in  the  presence 
of  helper  virus  may  be  carried  out  under 
BL4  containment. 

III-B-3-d.  Experiments  involving  the 
use  of  infectious  Class  5  [1)  viruses  or 
defective  Class  5  viruses  in  the  presence 
of  helper  virus  will  be  determined  on  a 
case-by-case  basis  following  ORDA 
review.  A  USDA  permit  is  required  for 
work  with  Class  5  pathogens  [18,  20). 

III-B-3-e.  Experiments  involving  the 
use  of  infectious  animal  or  plant  viruses 
or  defective  animal  or  plant  viruses  in 
the  presence  of  helper  virus  not  covered 
by  Sections  IU-B-3-a.  UI-B-3-b,  III-B-     • 
3-c,  or  III-B-3-d  may  be  carried  out 
under  BLl  containment. 

lII-B-4.  Recombinant  DNA 
Experiments  Involving  Whole  Animals 
or  Plants. 
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III-B-4-a.  DNA  from  any  source 
except  for  greater  than  two-thirds  of  a 
eukaryotic  viral  genome  may  be 
transferred  to  any  non-human 
vertebrate  organism  and  propagated 
under  conditions  of  physical 
containment  comparable  to  BLl  and 
appropriate  to  the  organism  under  study 
(2).  It  is  important  that  the  investigator 
demonstrate  that  the  fraction  of  the  viral 
genome  being  utilized  does  not  lead  to 
productive  infection.  A  USDA  permit  is 
required  for  work  with  Class  5  agents. 
[18, 20) 

UI-B-4-b.  For  all  experiments 
involving  whole  animals  and  plants  and 
not  covered  by  Section  III-B-4-a,  the 
appropriate  containment  will  be 
determined  by  the  IBC  [22). 

III-B-5.  Experiments  Involving  More 
Than  10  Liters  of  Culture.  The 
appropriate  containment  will  be  decided 
by  the  IBC.  Where  appropriate. 
Appendix  K,  Physical  Containment  for 
Large-Scale  Uses  of  Organisms 
Containing  Recombinant  DNA 
Molecules,  should  be  used. 

III-C.  Experiments  that  Require  IBC 
Notice  Simultaneously  with  Initiation  of 
Experiments.  Experiments  not  included 
in  Sections  III-A,  III-B,  III-D,  and 
subsections  of  these  sections  are  to  be 
considered  in  Section  III-C.  All  such 
experiments  can  be  carried  out  at  BLl 
containment.  For  experiments  in  this 
category,  a  registration  document  as 
described  in  Section  III-B  must  be  dated 
and  signed  by  the  investigator  and  filed 
with  the  local  IBC  at  the  time  of 
initiation  of  the  experiment.  The  IBC 
shall  review  all  such  proposals,  but  IBC 
review  prior  to  initiation  of  the 
experiment  is  not  required.  (The-reader 
should  refer  to  the  policy  statement  in 
the  first  two  paragraphs  of  Section  IV- 
A.) 

For  example,  experiments  in  which  all 
components  derive  from  non-pathogenic 
prokaryotes  and  non-pathogenic  lower 
eukaryotes  fall  under  Section  III-C  and 
can  be  carried  out  at  BLl  containment. 

Caution:  Experiments  Involving 
Formation  of  Recombinant  DNA 
Molecules  Containing  no  more  than 
Two-Thirds  of  the  Genome  of  any 
Eukaryotic  Virus.  Recombinant  DNA 
molecules  containing  no  more  than  two- 
thirds  of  the  genome  of  any  eukaryotic 
virus  (all  viruses  from  a  single  Family 
(77)  being  considered  identical  (75))  may 
be  propagated  and  maintained  in  cells  in 
tissue  culture  using  BLl  containment. 
For  such  experiments,  it  must  be  shown 
that  the  cells  lack  helper  virus  for  the 
specific  Families  of  defective  viruses 
being  used.  If  helper  virus  is  presented, 
procedures  specified  under  Section  II-B- 
3  should  be  used.  The  DNA  may  contain 
fragments  of  the  genome  of  viruses  from 


more  than  one  Family  but  each  fragment 
must  be  less  than  two-thirds  of  a 
genome. 

III-D.  Exempt  Experiments.  The 
following  recombinant  DNA  molecules 
are  exempt  from  these  Guidelines  and 
no  registration  with  the  IBC  is 
necessary: 

III-[>-l.  Those  that  are  not  in 
organisms  or  viruses.  ^ 

III-D-2.  Those  that  consist  entirely  of 
DNA  segments  from  a  single 
nonchromosomal  or  viral  DNA  source 
though  one  or  more  of  the  segments  may 
be  a  synthetic  equivalent. 

III-D-3.  Those  that  consist  entirely  of 
DNA  from  a  prokaryotic  host  including 
its  indigenous  plasmids  or  viruses  when 
propagated  only  in  that  host  (or  a  ^ 

closely  related  strain  of  the  same 
species)  or  when  transferred  to  another 
host  by  well  established  physiological 
means:  also,  those  that  consist  entirely 
of  DNA  from  an  eukaryotic  host 
including  its  chloroplasts,  mitochondria, 
or  plasmids  (but  excluding  viruses) 
when  propagated  only  in  that  host  (or  a 
closely  related  strain  of  the  same 
species). 

III-D-4.  Certain  specified 
recombinant  DNA  molecules  that 
consist  entirely  of  DNA  segments  from     - 
different  species  that  exchange  DNA  by  ■ 
known  physiological  processes  though 
one  or  more  of  the  segments  may  be  a 
synthetic  equivalent.  A  list  of  such 
exchangers  will  be  prepared  and 
periodicaly  revised  by  the  Director,  NIH, 
with  advice  of  the  RAC  after 
appropriate  notice  and  opportunity  for 
public  comment  (see  Section  IV-C-l-b- 
(l)-{c)).  Certain  classes  are  exempt  as  of 
publication  of  these  revised  Guidelines. 
This  list  is  in  Appendix  A.  An  updated 
list  may  be  obtained  from  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  Room 
3B10,  Bethesda,  Maryland  20205. 

III-D-5.  Other  classes  of  recombinant 
DNA  molecules  if  the  Director,  NIH. 
with  advice  of  the  RAC,  after 
appropriate  notice  and  opportunity  for 
public  comment,  finds  that  they  do  not 
present  a  significant  risk  to  health  or  the 
environment  (see  Section  IV-C-l-t>-{l)— 
(c)).  Certain  classes  are  exempt  as  of 
publication  of  these  revised  Guidelines. 
The  list  is  in  Appendix  C.  An  updated 
list  may  be  obtained  from  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  Room 
3B10,  Bethesda,  Maryland  20205. 

IV.  Roles  and  Responsibilities 

IV-A.  Policy.  Safety  in  activities 
involving  recombinant  DNA  depends  on 
the  individual  conducting  them.  The 
Guidelines  cannot  anticipate  every 
possible  situation.  Motivation  and  good 
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judgment  are  the  key  essentials  to 
protection  of  health  and  the 
environment. 

The  Guidelines  are  intended  to  help 
the  Institution,  Institutional  Biosafety 
Committee  (IBC),  Biological  Safety 
Officer  (BSO),  and  Principle  Investigator 
(PI)  determine  the  safeguards  that 
should  be  implemented.  These 
Guidelines  will  never  be  complete  or 
final,  since  all  conceivable  experiments 
involving  recombinant  DNA  cannot  be 
foreseen.  Therefore,  //  is  the 
responsibility  of  the  Institution  and 
those  associated  with  it  to  adhere  to  the 
intent  of  the  Guidelines  as  well  as  to 
their  specifics. 

Each  Institution  (and  the  IBC  acting 
on  its  behalf)  is  responsible  for  ensuring 
that  recombinant  DNA  activities  comply 
with  the  Guidelines.  General  recognition 
of  institutional  authority  and 
responsibility  properly  establishes 
accountability  for  safe  conduct  of  the 
research  at  the  local  level. 
The  following  roles  and 
responsibilities  constitute  an 
administrative  framework  in  which 
safety  is  an  essential  and  integral  part  of 
research  involving  recombinant  DNA 
molecules.  Further  clarifications  and 
interpretations  of  roles  and 
responsibilities  will  be  issued  by  NIH  as 
necessary. 

IV-B.  Responsibilities  of  the 
Institution. 

lV-B-1.  General  Information.  Each 
Institution  conduc4ing  or  sponsoring 
recombinant  DNA  research  covered  by 
these  Guidelines  is  responsible  for 
ensuring  that  the  research  is  carried  out 
in  full  conformity  with  the  provisions  of 
the  Guidelines.  In  order  to  fulfill  this 
responsibility,  the  Institution  shall: 

IV-B-l-a.  Establish  and  implement 
policies  that  provide  for  the  safe 
conduct  of  recombinant  DNA  research 
and  that  ensure  compliance  with  the 
Guidelines.  The  Institution  as  part  of  its 
general  responsibilities  for  implementing 
the  Guidelines  may  establish  additional 
procedures  as  necessary  to  govern  the 
Institution  and  its  components  in  the 
discharge  of  its  responsibilities  under 
the  Guidelines.  This  may  include:  (i) 
Statements  formulated  by  the  Institution 
for  general  implementation  of  the 
Guidelines,  and  (ii)  whatever  additional 
precautionary  steps  the  Institution  may 
deem  appropriate. 

jV-B-l-b.  Establish  an  IBC  that  meets 
the  requirements  set  forth  in  Section  IV- 
B-2  and  carries  out  the  functions 
detailed  in  Section  IV-B-3. 

IV-B-l-c.  If  the  Institution  is  engaged 
in  recombinant  DNA  research  at  the  BL3 
or  BL4  containment  level,  appoint  a 
BSO.  who  shall  be  a  member  of  the  IBC 
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and  cany  oak  tke  <kitie»  ^Mcifi««k  ia 
Section  IV-B^ 

fV-B-l-d.  Require  that  iavtatigaasi 
myoaahw  iv- reaaarclk  oqwmm)  by 
thtM  GnktefaMs  aaiiipiy  wilk  *e 
proviwona  d  Sectioa  lV-B-6>  aid  i 
■McstifBtoF*  to  (l»  so. 

/V-^l-e.  EiMiii»  appropTMl 

for  the  IBC  ckairpcnos  aad  nanberSv 
theBSO.  Pl«>  and  laboratory  staff 
irgawHnt  the  Gui4ebi>ea>  thieir 
i»yb— irtnti— .  amd  kbaratory  satiety. 
Responsibility  Car  trataiBg  IBC  awfabers 
may  bft  carriad  out  (hroHgh  the  IBC 
chairpecsoD.  Responsibility  for  Uaiaing 
iaboratoiy  staff  laay  be  carried  aut 
through  the  PI.  The  Institution  ia 
respoBsiUr  £ot  seeing  that  the  PI  has 
sufficient  fraioiag  but  may  delegate  this 
lespoasbility  to  the  IBC. 

rV-B-l-f.  DetennLne  the  necessity  io 
connection  with  eack  proieci  for  health 
surveillance  of  recombiDant  DNA 
research  personnel,  and  conduct,  if 
found  appropriate,  a  health  surveillance 
program  for  the  praiecL  [The 
"Laboratory  Safety  Monograph"  (LSM) 
discusses  various  possible  components 
of  such  a  program — for  example,  records 
of  agents  handled,  active  investigation 
of  relevant  illnesses,  and  the 
maintenance  of  serial  serum  samples  for 
moaitoriag  serologic  changes  that  may 
result  from  the  employees'  work 
experience.  Certain  medical  conditions 
may  place  a  laboratory  worker  at 
increased  risk  in  any  endeavor  where 
infectious  agents  are  handled.  Examples 
given  in  the  LSM  incfude 
gastrointeslina]  disorders  and  treatment 
with  steroids,  immunosuppressive  drugs, 
or  antibiotics.  Workers  with  such 
disorders  or  treatment  should  be 
evafoatcrf  to  determine  whether  they 
should  be  engaged  in  research  with 
potentially  hazardous  organisms  during 
their  treatment  or  illness.  Copies  of  the 
La*  are  available  from  C«DA.J 

rV-B-t-g.  Rqport  within  30  days  to 
ORDA  any  significant  problems  with 
and  violations  of  the  Guidelines  and 
signifieant  research- related  accidents 
and  illnesses,  unless  the  institution 
determines  that  1^  PI  or  fl9C  has  done 
so. 

rV-B-3.  Member^ify  and  Ptoeedures 
of  the  IBC.  Institution  shall  establish  an 
IBC  whose  responsibilities  need  not  be 
restricted  to  lecombinant  DNA.  The 
conunittee  shall  meet  lfc»  foHowing 
requirements: 

lV-B-2-a,  The  IBC  shall  comprise  no 
fewer  iMB  five  members  so  selected 
that  they  coUectiveiy  have  experience 
and  expertise  in  recombinant  DNA 
tachaolDgy  and  tiic  capability  to  assess 
tki  aafety  of  lecanbinant  DNA  research 
experiBMBts  and  ny  patential  nek  to 
prfJirfc— hkarthe  eMiromaent  At 


i  t«M»  memkere  shall  aot  be 

affiliated  iwitb  Ae  fnatitotfon  (apart  fram 

their  membership  on  the  IBC)  and  shaB 
represent  the  interest  ef  (fte  snrrounding 
comunawty  wittr  respect  frr  health  and 
protectimi  o#  the  cnvtronment.  Miembers 
meet  this  reqmrement  if.  far  example, 
they  are  officials  of  State  or  local  pabHc 
health  or  environmental  protecti'on 
agencies,  members  of  other  local 
governmental  bodies,  or  persons  active 
in  medical,  occnpational  health,  or 
enviromncnfal  concerns  in  the 
community.  The  BSO,  mandatory  when 
research  is  being  conrfacted  at  the  BL3 
and  BL4  levels,  shall  be  a  member  (see 
Section  rV-B-4). 

FV-B-2-b.  In  order  to  ensure  the 
competence  necessary  to  review 
recombinant  DNA  activites.  it  is 
recommended  that:  (i]  The  EBC  include 
persons  with  expertise  in  recombinant 
DNA  technology,  biological  safety,  and 
physical  containment;  (ii)  the  IBC 
include,  or  have  available  as 
consultants,  persons  konwiedgeable  in 
institutional  commitments  and  policies, 
applicable  law,  standards  of 
professional  conduct  aad  practice, 
community  attitudes,  aad  the 
environment;  and  (iii)  at  least  one 
member  be  from  the  laboratory 
technical  staff. 

IV-B-2-C.  The  Inslituticn  shall 
identify  the  committee  members  by 
name  in  a  report  to  OROA  and  shall 
include  relevant  background 
information  oa  each  member  in  such 
form  and  at  such  times  as  ORDA  may 
require. 

IV-B-2-d.  No  member  of  an  IBC  may 
be  involved  (except  to  provide 
information  requested  by  the  IBC)  in  the 
review  or  approval  of  a  project  in  which 
he  or  she  has  been  or  expects  to  ba 
engaged  or  has  a  direct  financial 
interest. 

IV-B-3-e.  The  Institution,  who  is 
ultimately  responsible  for  the 
effectiveness  of  the  IBC,  may  establish 
procedures  that  the  IBC  wiU  follow  in  its 
initial  and  continuing  review  of 
applications,  proposals,  and  activities. 
(IBC  review  procedtu-es  are  specified  in 
Section  IV-B-3-a.) 

lV-B~2-f.  Institutioaa  are  encoaraged 
to  open  IBC  meetings  to  the  public 
whenever  possiUe,  consistent  with 
protection  oi  privacy  and  proprietary 
interests. 

IV-B-Z-^  Upon  request,  the 
Instituiton  shall  make  available  to  the 
public  all  minutes  of  IBC  meetings  and 
any  documento  submitted  to  or  received 
from  fcmding  agencies  which  the  latter 
are  required  to  make  available  ro  ^e 
public.  If  comments  are  matf?  by 
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the  InstitBrfton  shaH  forward  to  NIH  both 
the  comments  anti  Ifje  IBC's  respoase. 

IV-B-3.  Ftinctjons  of  the  IBC.  On 
behalf  of  the  faistitntion,  the  IBC  ra 
responsible  for 

IV-B-3-a.  Reviewing  for  compliance 
with  the  NTH  Guidelines  recombinant 
DNA  research  as  specified  in  Part  II? 
conducted  at  or  sponsored  by  the 
Institution,  and  approving  those 
research  projects  that  Q  finds  are  in 
conformity  with,  the  Guidelines.  This 
review  shall  include: 

IV-B-^-a-il).  An  independent 
assessment  of  the  containment  levels, 
required  by  these  Guidelines  for  the 
proposed  research,  and 

IV-B-3-a(2).  An  assessment  of  the 
facilities,  procedures,  and  practices,  and 
of  the  training  and  expertise  of 
recombinant  DNA  personnel 

IV-B-3-b.  Notifying  the  PI  of  the 
results  of  their  review. 

IV-B~3~a  Lowering  containment 
levels  for  certain  experiments  as 
specified  in  Section  IIl-B-2. 

fV-B-3-d.  Setting  containment  levels 
as  specified  in  Section  in-B-4-d  and  III- 
E-S. 

IV-B-3-e.  Reviewing  periodically 
recombinant  DNA  research  being 
conducted  at  the  Institution  to  ensure 
that  the  requirements  of  the  Guideiines 
are  being  fulfilled. 

IV-B-2-f.  Adopting  emergency  plans 
covering  accidental  spills  and  personnel 
contamination  resulting  from  such 
research. 

Note  Basic  elements  in  developing  specific 
procedures  for  dealing  with  major  spills  of 
potentially  hazardous  materials  in  the 
laburatory  are  detailed  in  the  LSM.  Included 
are  information  and  references  on 
decontamination  and  emergency  plans.  NIH 
and  the  Centers  for  Disease  Control  are 
available  to  provide  consultation  and  direct 
assistance,  if  necessary,  as  posted  in  the 
LSM.  The  ktstilution  shall  cooperate  with  the 
State  and  k>cai  public  health  departments 
reporting  any  significant  research-related 
illness  or  accident  that  appears  to  l)e  a 
hazard  to  the  public  health. 

IV-B-3--g.  Reporting  %vithiji  30  days  to 
the  appropriate  institutional  official  and 
to  ORDA  any  significant  problems  with 
ar  violations  of  lite  Guidelines  and  any 
significant  research>ralated  accidents  or 
illnesses  unless  the  IBC  determines  that 
the  PI  has  done  so. 

IV-B-3-h.  The  BBC  may  not  authorize 
initiation  of  experiments  not  exphcitly 
covered  by  the  Guidelines  until  NIH 
(with  the  advice  of  the  RAC  when 
required]  estabhshed  the  containment 
requirement. 

rV-B-9-i.  Performing  such  other 
fimctions  a«  may  be  delegated  to  the 
HJC  under  Section  FV-B-l. 
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IV-B-4.  Biological  Safety  Officer.  The 
Institution  shall  appoint  a  BSO  if  it 
engages  in  recombinant  DNA  research 
at  the  BL3  or  BL4  containment  level.  The 
officer  shall  be  a  member  of  the  IBC, 
and  his  or  her  duties  shall  include  (but 
need  not  be  limited  to): 

IV-B-4-a.  Ensuring  through  periodic 
inspections  that  laboratory  standards 
are  rigorously  followed; 

IV-B-4-b.  Reporting  to  the  IBC  and 
the  Institution  all  significant  problems 
with  and  violations  of  the  Guidelines 
and  all  significant  research-related 
accidents  and  illnesses  of  which  the 
BSO  becomes  aware  unless  the  BSO 
determines  that  the  PI  has  done  so; 
1V-B-4-C.  Developing  emergency 
plans  for  dealing  with  accidental  spills 
and  personnel  contamination  and 
investigating  recombinant  DNA  research 
laboratory  accidents; 

JV-B-4-d.  Providing  advice  on 
laboratory  security; 

lV-B-4-e.  Providing  technical  advice 
to  the  PI  and  the  IBC  on  rsearch  safety 
procedures. 

Note— See  LSM  for  additional  information 
on  the  duties  of  the  BSO. 

IV-BS.  Principal  Investigator  (PI). 
On  behalf  of  the  Institution,  the  PI  is 
responsible  for  complying  fully  with  the 
Guidelines  in  conducting  any 
recombinant  DNA  research. 

IV-B-5-a.  PI— General.  As  part  of  this 
general  responsibility,  the  PI  shall: 

IV-B-5-a(l).  Initiate  or  modify  no 
recombinant  DNA  research  requiring 
approval  by  the  IBC  prior  to  initiation 
(see  Sections  III-A  and  III-B)  until  that 
research  or  the  proposed  modification 
thereof  has  been  approved  by  the  IBC 
end  has  met  all  other  requirements  of 
the  Guidelines: 

IV-B-5-a-{2).  Determine  whether 
experiments  are  covered  by  Section  III- 
C  and  follow  the  appropriate 
procedures; 

/V-B-5-a-{3).  Report  within  30  days 
to  the  IBC  and  NIH  (ORDA)  all 
significant  problems  with  and  violations 
of  the  Guidelines  and  all  significant 
research-related  accidents  and  illnesses; 
jV-B-5-a-(4).  Report  to  the  IBC  and  to 
NIHtDRDA)  new  information  bearing 
on  the  Guidelines;   < 

IV-B-5-a-(5).  Be  adequately  trained 
in  good  microbiological  techniques; 

lV-B-5-a-(6).  Adhere  to  IBC- 
approved  emergency  plans  for  dealing 
with  accidentia!  spills  and  personel 
contamination;  and 

IV-B-S-a-{7).  Comply  with  shipping 
requirements  for  recombinant  DNA 
molecules.  (See  Appendix  H  for  shipping 
requirements  and  the  LSM  for  technical 
recommendations.) 

IV-B-5-b.  Submissions  by  the  PI  to 
NIH.  The  PI  shall: 


IV-B-5-b-{l).  Submit  information  to 
NIH  (ORDA)  in  order  to  have  new  host- 
vector  systems  certified; 

IV-B-5-b-(2).  Petition  NIH  with 
notice  to  the  IBC  for  exemptions  to  these 
Guidelines; 

IV-B-5-b-(3).  Petition  NIH  with 
concurrence  of  the  IBC  for  approval  to 
conduct  experiments  specified  in 
Section  III-A  of  the  Guidelines; 

IV-B-5-b-(4).  PetiUon  NIH  for 
determination  of  containment  for 
experiments  requiring  case-by-case 
review; 

IV-B-5-b-(5).  Petition  NIH  for 
determination  of  containment  for 
experiments  not  covered  by  the 
Guidelines. 

IV-B-5-c.  Submissions  by  the  PI  to 
the  IBC.  The  PI  shall: 

jV-B-5-c-(l).  Make  the  initial 
determination  of  the  required  levels  of 
physicial  and  biological  containment  in 
accordance  with  the  Guidelines; 

IV-B-5-c-(2).  Select  appropriate 
microbiological  practices  and  laboratory 
techniques  to  be  used  in  the  research; 

IV-B-5-c-(3).  Submit  the  initial 
research  protocol  if  covered  under 
Guidelines  Sections  III-A,  III-B,  or  III-C 
(and  also  subsequent  changes — e.g., 
changes  in  the  source  of  DNA  or  host- 
vector  system)  to  be  IBC  for  review  and 
approval  or  disapproval:  and 

IV-B-5-c-(4).  Remain  in 
communication  with  the  BC  throughtout 
the  conduct  of  the  project 

IV-BS-d.  PI  Responsibilities  Prior  to 
Initiating  Research.  The  PI  is 
responsible  for 

IV.B-5-d-{l).  Making  available  to  the 
laboratory  staff  copies  of  the  protocols 
that  describe  the  potential  biohazards 
and  the  precautions  to  be  taken; 

IV-B-5-d-(2).  Instructing  and  training 
staff  in  the  practices  and  techniques 
required  to  ensure  safety  and  in  the 
procedures  for  dealing  with  accidents: 
and 

jV-B-5-d-(3).  Informing  the  staff  of 
the  reasons  and  provisions  for  any 
precautionary  medical  practices  advised 
or  requested,  such  as  vaccinations  or 
serum  collection. 

jV-B-5-e.  PI  Responsibilities  During 
the  Conduct  of  the  Research.  The  PI  is 
responsibile  for 

IV-B-5-e-{l).  Supervising  the  safety 
performance  of  the  staff  to  ensure  that 
the  required  safety  practices  and 
techniques  are  employed;     , 

IV-B-5-e-{2).  Investigating  and 
reporting  in  writing  to  ORDA,  the  BSO 

(where  applicable],  and  the  IBC  any 
significant  problems  pertaining  to  the 

operation  and  implementation  of 

containment  practices  and  procedures; 


jV-BS-e-{3J.  Correcting  work  errors 
and  conditions  that  may  result  in  the 
release  of  recombinant  DNA  materials; 

fV-B-5-e-(4).  Ensuring  the  integrity  of 
the  physical  containment  (e.g.,  biological 
safety  cabinets]  and  the  biological 
containment  (e.g.,  purity  and  genotypic 
and  phenotypic  characteristics). 
IV-C.  Responsibilities  of  NIH. 
IV-C-1.  Director  The  Director,  NIH, 
is  responsible  for  (i]  Establishment  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules,  (ii) 
overseeing  their  implementation,  and 
(iii)  their  final  interpretation. 

The  Director  has  responsibilities 
under  the  Guidelines  that  involve  ORDA 
and  RAC.  ORDA's  responsibilities  under 
the  Guidelines  are  administrative. 
Advice  from  the  RAC  is  primarily 
scientific  and  technical.  In  certain 
circumstances,  there  is  specific 
opportunity  for  public  comment  with 
published  response  before  final  action. 

rV-C-l-a.  General  Responsibilities  of 
the  Director,  NIH.  The  responsibilities 
of  the  Director  shall  include  the 
following: 

IV-C-l-a-(l).  Promulgating 
requirements  as  necessary  to  implement 
the  Guidelines: 

IV-C-l-a-f2).  Establishing  and 
maintaining  the  RAC  to  cany  out  the 
responsibilities  set  forth  in  Section  IV- 
C-2.  The  RAC's  membership  is  specified 
in  its  charter  and  in  Section  rV-C-2; 

IV-C-l-a-f3).  Establishing  and 
maintaining  ORDA  to  carry  out  the 
responsibilities  defined  in  Section  IV-C- 
3;  and 

IV-C-l-b-{4).  Maintaining  the  Federal 
Interagency  Advisory  Committee  on 
Recombinant  DNA  Reseach  established 
by  the  Secretary,  HEW  (now  HHS],  for 
advice  on  the  coordination  of  all  Federal 
programs  and  activities  relating  to 
recombinant  DNA  including  activities  of 
the  RAC  (see  Appendix  J)- 

IV-C-l-b.  Specific  Responsibilities  of 
the  Director.  NIH.  In  carrying  out  the 
responsibilities  set  forth  in  this  section, 
the  Director  or  a  designee  shall  weigh 
each  proposed  action  through 
appropriate  analysis  and  constiltation  to 
determine  that  is  complies  with  the 
Guidelines  and  presents  no  significant 
risk  to  health  or  the  environment 
IV-C-l-b-(l)  Major  Actions.  To 
execute  major  actions  the  Director  must 
seek  the  advice  of  the  RAC  and  provide 
an  opportimity  for  public  and  Federal 
agency  comment.  Specifically,  the 
agenda  of  the  RAC  meeting  citing  the 
major  actions  will  be  published  in  the 
Federal  Register  at  least  30  days  before 
the  meeting,  and  the  Director  will  also 
publish  the  proposed  actions  in  the 
Federal  Register  for  comment  at  least  30 
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day*  bcfioR  the  Bcetin^i  Ia  addWoR;  the 
Directer's  prap«aed  d&citHa,  a»  la* 
diMnttiBt  naagr  be  poUiiknl  in  lh» 
VMwal  SagirtBr  far  3ft  days  of  caament 
befat*  final  actiaife  it  taken.  Tk» 
Directat's  final  deckiai^  akm^  vaih 
respanaa  Id  the  coainwniB^  vritt  br 
published  in  tke  Fadwal  Baffatar  aad 
the  Recoaitmant  DflA  TetkttJDat 
BuUstm^  Tha  RAC  and  ffiC  chajnaeraons 
will  be  BotifiesI  fl<  lhi»  deciaiaK 

IV-C-i-^lHa).  Chffiiffag 
containBMiU  kvel»  far  tyiics  of 
expariflseBts  \kal  ara  speeifiad  ia  dw- 
Guidelines  whe&  a  BHiiat  actiaa  ia 
involvaik 

fV-C-l-b-{iHtl  AMi«Bing 
containmeat  kvda  for  types  of 
experiments  that  arc  not  exfilicilly 
considered,  in  the  Ctuddioas  whaa  a 
major  action  ia  involved; 

/V-C-l-h-{l)-{c}.  Promulgating  and 
amending  a  Qsl  of  classes  of 
recomfunanl  DNA  molecules  ta  be 
exempt  fcsm  these  Guidelines  becauaa 
they  consist  entirely  sf  ONA  segmaata 
from  species  that  exchange  DNA  by 
known  physiological  processes  or 
otherwise  do  not  present  a  significant 
risk  to  heal  A  or  the  environment; 

r\r-C-t-b-{lH(p-  Permitting 
experiments  speciiied  by  Section  UI-A 
of  the  Gtridtslines; 

IV-€-T-b-(Tf-(e).  Certifying  new  host- 
vectbr  systems  wiA  the  exception  of 
mmor  modifications  of  already  certified 
systems  fthe  standards  and  procediires 
for  certifieattan  are  described  in 
Appendix  F-ff-A.  Rfinor  modificatfous 
constrtote,  fat  exaiupfe,  those  of  mndmaf 
or  no  consequence  to  the  properties 
FRicvaiit  ro  containment);  and 

IV-C-*-*-ei}-tff.  Adopting  other 

fV-4>4-h-f2f.  Leaser  Actiom.  To 
vxcfm^p  RS96r  &CaOfV9,  cnt  DrFBcftor  miisf 
seek  the  adMee  of  tJie  RAC  Tike 
Dfrector'a  ^daiaii  will  be  transmitted  to 
the  RAC  and  IBC  ehaifpersuiw  and 
pobfafcerf  m  l9»lteceiu6fiutitDNA 
Teckmcaf  BuffetHK 

r¥-C-j-b-42H«fi  fotefpretmf  ma 
detacBriMRg  uiiiOMwtiit  levefc  vptm 
request  by  OHM; 

IV-C-t-h-fTHbfL  Clhangiiig 
contaiaaiiiiil  levala (op txperanenta  Aet 

are  spedfeai  i»  tW  GaMslines  (see 
Section  ■)( 

caotainaHBl  kvak  far  experinenta  aot 
eiipiiirtj  coaaidbredi  iiv  the  Cuidetfaea; 

nf-Cr-i-b-m-4dfi  Reviaing  the 
"Classifies  tioa  of  Ettafagic  Ageols^  far 
the  papeaa  ei  tfacar  CuidciiMs  (i)l 

IV-C^l-b^^  Odmt  AebmoK.  The 
"' — ^t  ifaririf  Tilt  U  fcaMaiBlait  lu 
the  BAC  siid  BC  cfeitpenana  and 
publiskari  m  the  RtcamMmamt  DNA 
T^ckmieid  Bditdm 


iy-C-t-h-{3H9h  HiieipietHig  tfte 
Gukfalfaie*  far  axffenments  te  whieli  the 
Guidelines  speciJiGatfy  aeaign 
containment  Eevcia; 

IV-C-i-^-f3H^  Settmg  containmeirt 
under  Section  III-B-1-d  and  Saetkw  M- 
B-3-d; 

IV-C-t-^-f^-{cJi.  Approving  aiinor 
modiricatioBK  of  alraa^jr  certifiad  hoa»- 
vector  systeoM.  ftha  staadarda  an^ 
procedures  for  sack  oaodtficatieDs  ar* 
described  ia  Appaadix  l-Uf, 

lV~Cr-t-lH3Hd]^  Decartifying 
already  certified  host-vector  systenu; 

IV-C-J-b~{3H^-  Adding  new  sntnes 
to  the  list  of  molecules  toxic  for 
vertebrataa  (sec  Appcmiix  F): 

IV-C-l-b-(3Hf)-  Approving  the 
closing  of  toxin  genaa  in  hoet-vectar 
systems  other  than  B,  eaii  K-iZ  (see 
Appendix  F);  and 

tV-C-l-l>-f3)-^  DatemuBing 
appropriate  Goatainmani  conditioas  for 
experimentA  accordiBg  to  case 
precedenta  davaioped  uadcr  Section  IV- 
O-l-b^Hc). 

rV-C-l-b^).  The  Director  ahaU 
conduct,  support,  and  assist  trainiag 
programs  in  laboratory  safety  foe  IBC 
members,  BSOs.  Pla.  and  laboratooy 
staff. 

rV-C-Z.  RecoB^nant  DNA  Advisory 
CommiUee.  Tha  Recombinant  DNA 
Advisory  Committee  (RAC)  is 
responsible  for  carrying  out  specified 
functions  cited  belaw  as  well  as  others 
assigned  under  its  charter  or  by  the 
Secretaxy.  HHS,  the  AaaJetant  Secietary 
for  Health,  and  the  Director.  NIH. 

The  committee  shall  consist  of  25 
members,  including  tha  chair,,  appointed 
by  the  Secretary  or  designee,  at  least 
fourteen  of  whom  shall  be  sefscted  from 
authorities  knowledgeable  in  the  fields 
of  molecular  biology  or  recombinaot 
DNA  research  or  in  scientific  fields 
other  than  molecular  biology  or 
recombinant  DNA  research,  and  at  least 
six  of  whom  shalT  be  persons 
knowledgeable  in  applicable  law, 
standards  of  professional  conduct  and 
practice,  public  attitudes,  the 
environment,  public  health,  Gccupational 
health,  or  related  fields.  Representatives 
from  Federal  agencies  shall  serve  as 
noB-voting  members  Nominations  ftir 
the  RAC  may  be  submitted  to  the  Office 
of  Recombinant  DNA  Activftfes, 
National  faatiitHtes  of  Heellh,  Building 
31,  RooB»39ro,  Bethesda,  MD  20205. 

All  meetinge  of  the  RAC  wiff  be 
announced  in  the  Patfaraf  Rtegistet. 
including  ftiatative  agenda  items,  30 
daya  in  adivaace  of  the  meeting  wtft 
final  agendas  fif  medifiedl  avedabte  at 
leas*  72  hoan  before  the  meeting.  No 
items  defined  ae  a  major  actfon  ander 
Sectioa  »V-C-l-b-fl)  may  be  addled  to  an 


agenda  after  if  appears  ia  the  Federal 
Register. 

The  RAC  shall  be  responsibte  for 
advising  the  Director,  NIH,  oa  tfie 
actions  bsted  ia  Section  IV-C-l-b-(lI  and 
lV-C-l-b-(2^ 

IV-C-3.  Tbe  Office  afRecomblmni 
■  DNA  Actfvib'es.  Ora7A  shaM  serve  as  a 
focal  point  for  informatioa  on 
recombinant  DNA  activities  and  provide 
advice  to  all  witluaand  outaide  NIH 
includlag  Institutions.  BSOa  Pis.  Federal 
agencies,  State  and  local  govenunents 
and  institutions  in  the  phvale  sector. 
ORDA  shaU  carry  out  such  other 
functions  as  may  be  delegated  to  it  by 
the  Director.  NIH,  inclad^  those 
authorities  described  La  Sectioo  lV-C-1- 
b-(3).  In  addition.  ORDA  shall  ba 
responsible  for  the  fallowing; 

lV-C-3-a.  Reviewiag  aad  apprevii^ 
IBC  meraherahip; 

lV-C-3-b.  Publishing  ia  the  Fadaiat 
"if  'I 

lV-C-3-b-ft/.  AaDouncmaents  of  RAC 
meetings  and  agendas  at  least  30  days  ia 
advance; 

Note. — If  the  agenda  for  an  RAC  meeting  is 
modiGedk  OMIA  •kali  rmAc  rtie  revised 
agenda  anrailahkr  to  anyooe  a^e  r*q«ie«t  at 
laaat  72  hours  in  aikvancB  a£  tk*  lateting. 

IV-C-3-b-f2)^  Proposed  major  actions 
of  the  type  faHing  under  Section  IV-C-l- 
b-(l)  at  least  30  days  prior  to  the  RAC 
meeting  aX  which  they  will  be 
considered;  and 

IV-Cr3~b-(3U  The  NIH  Diwctor's  final 
decisioB  on  racoaimenda  lions  made  by 
the  RAC 

IV-C-3-e.  Pablishiag  the  Recombinant 
DNA  Ttchnical  BuJJetJM,-  and 

IV-C-3-d.  Serving  as  execative 
secretary  of  the  RAC. 

/V-C-A  Otffee  NIH  Components.  Other 
NIH  componenla  shall  be  responsible  for 
certifying  maximum  containrnaat  (BL4> 
fadlitiss,  iaspcctiag  then  periodically, 
and  inspectki^oriker  nannkimaat  EMA 
fadlitiea  as  deeawd  aeccasary. 

rV-Dl  Compiiance.  As  a  condition  for 
NW  faadiag  of  recombinant  E}NA 
pesearch,  Inatitotiona  must  enanre  that 
such  icaearch.  coadtoeted  a*  ar 
sponsored  by  the  Institutiw^ 
irraspecfive  of  the  source  of  fimding, 
shall  coavply  with  these  GawWines.  The 
policies  on  noncomp<«mce  are  as 
folfawK 

IV-D-t.  An  NfH-funded  projects 
involving  recombinant  DNA  techniqnes 
must  comply  wtth  the  NIH  Guidelines. 
Noncompijance  may  result  in;  (r} 
SospensTOR,  Kmrtation.  or  termmafion  of 
finonciel  assrsfance  for  snch  projects 
and  of  NIH  funds  for  other  recombinant 
DNA  research  at  the  Ihstitution,  or  (iil  a 
requirement  for  prior  NIH  approval  of 
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any  or  all  recombinant  DNA  projects  at 
the  Institution. 

IV-D-2.  All  non-NIH  fimded  projects 
involving  recombinant  DNA  techniques 
conducted  at  or  sponsored  by  an 
Institution  that  receives  NIH  funds  for 
projects  involving  such  techniques  must 
comply  with  the  NIH  Guidelines. 
Noncompliance  may  result  in:  (i) 
Suspension,  limitation,  or  termination  of 
NIH  funds  for  recombinant  DNA 
research  at  the  Institution,  or  (ii)  a 
requirement  for  prior  NIH  approval  of 
any  or  all  recombinant  DNA  projects  at 
the  Institution. 

IV-D-3.  Information  concerning 
noncompliance  with  the  Guidelines  may 
be  brought  forward  by  any  person.  It 
should  be  delivered  to  both  NIH 
(ORDA]  and  the  relevant  Institution. 
The  Institution,  generally  through  the 
IBC,  shall  take  appropriate  action.  The 
Institution  shall  forward  a  complete 
report  of  the  incident  to  ORDA 
recommending  any  further  action. 

IV-C-4.  In  cases  where  NIH  proposes 
to  suspend,  limit,  or  terminate  financial 
assistance  because  of  noncompliance 
with  the  Guidelines.  appUcable  DHHS 
and  PubUc  Health  Service  procedures 
shall  govern. 

See  Appendix  J  for  information  on  the 
Federal  Interagency  Advisory 
Committee  on  Recombinant  DNA 
Research. 

IV-D-5.  Voluntary  Compliance.  Any 
individual,  corporation,  or  institution 
that  is  not  otherwise  covered  by  the 
Guidelines  is  encouraged  to  conduct 
recombinant  DNA  research  activities  in 
accordance  with  the  Guidelines  through 
the  procedures  set  forth  in  Part  VI. 

V.  Footnotm  and  Reference  of  Sectiofw  l-IV 

(7)  The  original  reference  to  organisms  as 
Class  1,  2,  3.  4,  or  5  refers  to  the  classification 
in  the  publication  Classification  of  Etiologic 
Agents  on  the  Basis  of  Hazard.  4th  Edition, 
)uly  1974;  U.S.  Department  of  Health, 
Education,  and  Welfare,  Public  Health 
Service,  Centers  for  Disease  Control,  Office 
of  Biosafety,  Atlanta,  Georgia  30333. 

The  Director.  NIH,  with  advice  of  the 
Recombinant  DNA  Advisory  Committee,  may 
revise  the  classification  for  the  purposes  of 
these  Guidelines  (see  Section  IV-C-l-b-(2)- 
(d)).  The  revised  list  of  organisms  in  each 
class  is  reprinted  in  Appendix  B  to  these 
Guidelines. 

[2]  In  Part  III  of  the  Guidelines,  there  are  a 
number  of  places  where  judgments  are  to  be 
made.  In  all  these  cases  the  principal 
investigator  is  to  make  the  judgment  on  these 
matters  as  part  of  his  responsibility  to  "make 
the  initial  determination  of  the  required 
levels  of  physical  and  biological  containment 
in  accordance  with  the  Guidelines"  (Section 
IV-B-5-c-(l)).  In  the  cases  falling  under 
Sections  III-A,  -B  or  -C,  this  judgment  is  to 
l>e  reviewed  and  approved  by  the  IBC  aa  part 
of  its  responsibility  to  make  "an  independent 
assessment  of  the  oontainment  levels 


required  by  these  Guidelines  for  the  proposed 
research"  (Section  IV-B-i-aMl)).  If  the  IBC 
wishes,  any  specific  cases  may  be  referred  to 
ORDA  as  pari  of  ORDA's  functions  to 
"provide  advice  to  all  within  and  outside 
NIH"  (Section  IV-C-3),  and  ORDA  may 
request  advice  from  the  RAC  as  pari  of  the 
RAC's  responsibility  for  "interpreting  and 
determining  containment  levels  upon  request 
by  ORDA"  (Section  lV-C-l-b-{2Ha)). 

[3]  Laboratory  Safety  at  the  Center  for 
Disease  Control  (Sept.  1974).  U.S.  Department 
of  Health.  Education  and  Welfare  Publication 
No.  CDC  75-6118. 

(4)  Classification  of  Etiologic  Agents  on  the 
Basis  of  Hazard  (4th  Editioa  July  1974).  U.S. 
Department  of  Health.  Education  and 
Welfare.  Public  Health  Service.  Centers  for 
Disease  Control,  OfTice  of  Biosafety.  Atlanta, 
Georgia  30333. 

(5)  National  Cancer  Institute  Safety 
Standards  far  Reaearch  Involving  Oncogenic 
Viruses  (Oct.  1974).  U.S.  Department  of 
Health,  Education  and  Wel^e  Publication 
No.  (NIH)  75-790. 

[6]  National  Institutes  of  Health 
Biohazards  Safety  Guide  (1974).  U.S. 
Department  of  Health.  Education,  and 
Welfare.  Public  Health  Service,  National 
Institutes  of  Health.  U.S.  Government  Printing 
Office.  Stock  No.  1740-00383. 

[7]  Biohazards  in  Biological  Research 
(1973).  A.  Hellman.  M.  N.  Oxman,  and  R. 
Pollack  (ed.)  Cold  Spring  Harbor  Laboratory. 

[8]  Handbook  of  Laboratory  Safety  (1971). 
2nd  Edition.  N.  V.  Steere  (ed.).  The  Chemical 
Rubber  Co.,  Cleveland. 

(S)  Bodily.  J.  L  (1970).  General 
Administration  of  the  Laboratory,  R  L 
Bodily.  E.  L  Updyke,  and ).  O.  Mason  (eds.). 
Diagnisitic  Procedures  for  Bacterial.  Mycotic 
and  Parasitic  Infections.  American  Public 
Health  Association.  New  York,  pp.  11-28. 

[10]  Darlow,  H.  M.  (1969).  Sa^ty  in  the 
Microbiological  Laboratory.  In  J.  R.  Norris 
and  D.  W.  Robbins  (ed.).  Methods  in 
Microbiology.  Academic  Press.  Inc  New 
York.  pp.  169-204. 

[11]  The  Prevention  of  Laboratory 
Acquired  Infection  (1974).  C.  H.  CoDins,  E.  G. 
Hartley,  and  R.  Pilsworth.  Public  Health 
Laboratory  Service.  Monograph  Series  No.  8. 

[12]  Chatigny.  M.  A.  (1961).  Protection 
.Against  Infection  in  the  Microbiological 
Laboratory:  Devices  and  Procedures.  In  W. 
W.  Umbreit  (ed.).  Advances  in  Applied 
Microbiology.  Academic  Press.  New  York, 
N.Y.  3:131-192 

(75)  Design  Criteria  for  Viral  Oncology 
Research  Facilities  (1975).  U.S.  Department 
of  Health,  Education  and  Welfare.  Public 
Health  Service,  National  Institutes  of  Health. 
DHEW  Publication  No.  (NIH)  75-891. 

[14]  Kuehne.  R.  W.  (1973).  Biological 
Containment  Facility  for  Studying  Infectious 
Disease.  Appl.  Microbiol.  26-239-243. 

(15)  Runkle.  R.  S.,  and  G.  B.  Phillips  (1969). 
Microbial  Containment  Control  Facilities. 
Van  Nostrand  Reinhold.  New  York. 

(76)  Cattgny.  M.  A.,  and  D.  L  Clinger  (1969). 
Contamination  Control  in  Aerobiology.  In  R. 
L.  Dimmick  and  A.  B.  Akers  (eds.).  An 
Introduction  to  Experimental  Aerobiology. 
John  Wiley  ft  Sons.  New  York,  pp.  194-283. 

(77)  As  classified  in  the  Third  Report  of  the 
International  Committee  on  Taxonomy  of 


Viruaer  Classification  and  Nonenclatnre  of 
Viruses.  R  E.  F.  Matthews.  Ed.  Intervirdogy 
12  (129-296)  1979. 

(7*)  A  USDA  permit,  required  for  import 
and  interstate  transport  of  pathogens,  may  be 
obtained  from  the  Animal  and  Plant  Health 
Inspection  Service.  USDA  Federal  Building, 
Hyattsville.  MD  20782. 

[Iff]  Le.,  the  total  of  all  genomes  within  a 
Family  shall  not  exceed  two-thirds  of  the 
genome. 

[20]  All  activities,  including  storage  of 
variola  and  whitepox,  are  restricted  to  the 
single  national  facility  (World  Health 
Organization  (WHO)  CoUaboraUng  Center 
for  Smallpox  Research.  Centers  for  Diseaee 
Control,  in  Atlanta). 

(27)  Section  III-A-4  covers  only  those 
experiments  in  which  the  intent  is  to  modify 
stably  the  genome  of  cells  of  a  human 
subject.  Other  experiments  involving 
recombinant  DNA  in  human  subjects  such  as 
feeding  of  bacteria  containing  recoint>inant 
DNA  or  the  administration  of  vaccines 
containing  reoombinant  DNA  are  not  covered 
in  Section  UI-A-4  of  the  Guideliiiee. 

[22]  For  recombinant  DNA  experiaienta  m 
which  the  intent  is  to  modify  stably  the 
genome  of  cells  of  a  human  subject,  see 
Section  in-A-4. 

VL  Votaatary  GoatpEaaoa 

VI-A.  Basic  Policy.  Individuals, 
corporations,  and  institutions  not 
otherwise  covered  by  the  Guidelines  are 
encouraged  to  do  so  by  following  the 
standards  and  procedures  set  forth  in 
Parts  I-IV  of  the  Guidelines.  In  order  to 
simplify  discussion,  references  hereafter 
to  "institutions"  are  intended  to 
encompass  corporations,  and 
individuals  who  have  no  organizational 
affiliation.  For  purposes  of  complying 
with  the  Guidelines,  an  individual 
intending  to  carry  out  research  involving 
recombinant  DNA  is  encouraged  to 
affiliate  with  an  institution  that  has  an 
IBC  approved  under  the  Guidelines. 

Since  commerical  organizations  have 
special  concerns,  such  as  protection  of 
proprietary  data,  some  modifications 
and  explanations  of  the  procedures  in 
Parts  I-IV  are  provided  below,  in  order 
to  address  these  concerns. 

VI-B.  IBC  Approval  ORDA  will 
review  the  membership  of  an 
institutim's  IBC  and  where  it  finds  the 
IBC  meets  the  requirements  set  forth  in 
Section  IV-B-2  vvill  give  its  approval  to 
the  IBC  membership. 

It  should  be  emphasized  that 
employment  of  an  IBC  member  solely 
for  purposes  of  membership  on  the  IBC 
does  not  itself  make  the  member  an 
institutionally  affiliated  member  for 
purposes  of  Section  rV-B-2-a. 

Except  for  the  unaffiliated  members,  a 
member  of  an  IBC  for  an  institntion  not 
otherwise  covered  by  the  Guidelines 
may  participate  in  the  review  and 
approval  of  a  project  in  which  the 
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member  has  a  direct  financial  interest  so 
long  as  the  member  has  not  been  and 
does  not  expect  to  be  engaged  in  the 
project.  Section  rV-B-2-d  is  modified  to 
that  extent  for  purposes  of  these 
institutions. 

Vh-C,  Certification  of  Host-Vector 
Systems.  A  host-vector  system  may  be 
proposed  for  certification  by  the 
Director,  NIH.  in  accordance  with  the 
procedures  set  forth  in  Appendix  I-U-A. 

In  order  to  ensure  protection  for 
proprietary  data,  any  public  notice 
regarding  a  host-vector  system  which  is 
designated  by  the  institution  as 
proprietary  under  Section  VI-E-1  will  be 
issued  only  after  consultation  with  the 
institution  as  to  the  content  of  the 
notice. 

VI-D.  Requests  for  Exemptions  and 
Approvals.  Requests  for  exemptions  or 
other  approvals  required  by  the 
Guidelines  should  be  requested  by 
following  the  procedures  set  forth  in  the 
appropriate  sections  in  Parts  I-IV  of  the 
Guidelines. 

In  order  to  ensure  protection  for 
proprietary  data,  any  public  notice 
regtutiing  a  request  for  an  exemption  or 
5ther  approval  which  is  designated  by 
the  institution  as  proprietary  under 
Section  VI-E-1  will  be  issued  only  after 
consultation  with  the  institution  as  to 
the  content  of  the  notice. 

VI-E.  Protection  of  Proprietary  Data. 
In  general  the  Freedom  of  Information 
Act  requires  Federal  agencies  to  make 
their  records  available  to  the  public 
upon  request.  However,  this  requirement 
does  not  apply  to,  among  other  things, 
"trade  secrets  and  commercial  and 
financial  information  obtained  from  a 
person  and  privileged  or  confidential." 
18  U.S.C  1905,  in  turn  makes  it  a  crime 
for  an  officer  or  employee  of  the  United 
States  or  any  Federal  department  or 
agency  to  publish,  divulge,  disclose,  or 
make  known  "in  any  manner  or  to  any 
extent  not  authorized  by  law  any 
information  coming  to  him  in  the  course 
of  his  employment  or  official  duties  or 
by  reason  of  any  examination  or 
investigation  made  by,  or  return,  report 
or  record  made  to  or  Bled  with,  such 
department  or  agency  or  officer  or 
employee  thereof,  which  information 
concerns  or  relates  to  the  trade  secrets, 
[or]  processes  *  *  *  of  any  person,  firm, 
partnership,  corporation,  or 
association."  This  provision  applies  to 
all  employees  of  the  Federal 
Government  including  special 
Government  employees.  Members  of  the 
Recombinant  DNA  Advisory  Committee 
are  "special  Government  employees." 

Vl-E-1.  In  submitting  information  to 
NIH  for  purposes  of  complying 
voluntarily  with  the  Guidelines,  an 
institution  may  designate  those  items  of 


information  which  the  institution 
believes  constitute  trade  secrets, 
privileged,  confidential  commercial,  or 
financial  information. 

VI-E-2.  If  NIH  receives  a  request 
under  the  Freedom  of  Information  Act 
for  information  so  designated.  NIH  will 
promptly  contact  the  institution  to 
secure  its  views  as  to  whether  the 
information  (or  some  portion)  should  be 
released. 

Vl-E-3.  If  the  NIH  decides  to  release 
this  information  (or  some  portion)  in 
response  to  a  Freedom  of  Information 
request  or  otherwise,  the  institution  will 
be  advised:  and  the  actual  release  will 
not  be  made  until  the  expiration  of  15 
days  after  the  institution  is  so  advised 
except  to  the  extent  that  earlier  release 
in  the  judgment  of  the  Director,  NIH,  is 
necessary  to  protect  against  an 
imminent  hazard  to  the  public  or  the 
environment. 

VI-E-4.  Presubmission  Review, 

VI-E-4-a.  Any  institution  not 
otherwise  covered  by  the  Guidelines, 
which  is  considering  submission  of  data 
or  information  voluntarily  to  NIH.  may 
request  presubmission  review  of  the 
records  involved  to  determine  whether  if 
the  records  are  submitted  NIH  will  or 
will  not  make  part  or  all  of  the  records 
available  upon  request  under  the 
Freedom  of  Information  Act. 

VI-E-4-b.  A  request  for 
presubmission  review  should  be 
submitted  to  ORDA  along  with  the 
records  involved.  These  records  must  be 
clearly  marked  as  being  the  property  of 
the  institution  on  loan  to  NIH  solely  for 
the  purpose  of  making  a  determination 
under  the  Freedom  of  Information  Act. 
ORDA  will  then  seek  a  determination 
from  the  HHS  Freedom  of  Information 
Officer,  the  responsible  official  under 
HHS  regulations  (45  C.F.R.  Part  5)  as  to 
whether  the  records  involved  (or  some 
portion)  are  or  are  not  available  to 
members  of  the  public  under  the 
Freedom  of  Information  Act.  Pending 
such  a  determination  the  records  will  be 
kept  separate  from  ORDA  files,  will  be 
considered  records  of  the  institution  and 
not  ORDA.  and  will  not  be  received  as 
part  of  ORDA  files.  No  copies  will  be 
made  of  the  records. 

VI-E-*-<.  ORDA  will  inform  the 
institution  of  the  HHS  Freedom  of 
Information  Officer's  determination  and 
follow  the  institution's  instructions  as  to 
whether  some  or  all  of  the  records 
involved  are  to  be  returned  to  the 
institution  or  to  become  a  part  of  ORDA 
files.  If  the  institution  instructs  ORDA  to 
return  the  records,  no  copies  or 
summaries  of  the  records  will  be  made 
or  retained  by  HHS,  NIH.  or  ORDA. 

VI-E-t-d.  The  HHS  Freedom  of 
Information  Officer's  determination  will 


represent  that  o^icial's  judgement  at  the 
time  of  the  determination  as  to  whether 
the  records  involved  (or  some  portion) 
would  be  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  if  at  the 
time  of  the  determination  the  records 
were  in  ORDA  files  and  a  request  were 
received  for  them  under  the  Act. 

Appendix  A — Exemptions  Under 
Section  III-D-4 

Section  III-D-4  states  that  exempt 
from  these  Guidelines  are  "certain 
specified  recombinant  DNA  molecules 
that  consist  entirely  of  DNA  segments 
from  different  species  that  exchange 
DNA  by  known  physiological  processes 
though  one  or  more  of  the  segments  may 
be  a  synthetic  equivalent.  A  list  of  such 
exchangers  will  be  prepared  and 
periodically  revised  by  the  Director. 
NIH,  with  advice  of  the  RAG  after 
appropriate  notice  and  opportunity  for 
public  comment  (see  Section  IV-C-l-b- 
(l)-(c)).  Certain  classes  are  exempt  as  of 
publication  of  these  revised  Guidelines. 
The  list  is  in  Appendix  A." 

Under  Section  III-D-4  of  these 
Guidelines  are  recombinant  DNA 
molecules  that  are:  (1)  composed 
entirely  of  DNA  segments  from  one  or 
more  of  the  organisms  within  a  sublist 
and  (2)  to  be  propagated  in  any  of  the 
organisms  within  a  sublist. 
(Classification  of  Bergey's  Manual  of 
Determinative  Bacteriology.  8th  edition. 
R.E.  Buchanan  and  N.E.  Gibbons, 
editors.  Williams  and  Wilkins  Company: 
Baltimore,  1974.) 

Sublist  A 

1.  Genus  Escherichia 

2.  Genus  Shigella 

3.  Genus  Salmonella  (including  Arizona] 

4.  Genus  Enterobacter 

5.  Genus  CitrolHJCter  (Including  Levinea) 

6.  Genus  Klebsiella 

7.  Genus  Erwinia 

8.  Pseudomonas  aeruginosa.  Pseudomonas 
putida  and  Pseudomonas  fluorescens 

9.  Serralia  marcescena 

10.  Yersinia  enterocolitica 

Sublist  B 

1 .  Bacillus  subtilis 

2.  Bacillus  licheniformis 

3.  Bacillus  pumilus 

4.  Bacillus  globigii 

5.  Bacillus  niger 
e.  Bacillus  nato 

7.  Bacillus  amyloliguefaciens 

8.  Bacillus  aterrimus 

Sublist  C 

1.  Slreptomyces  aureofaciens 

2.  Streptomyces  rimosua 

3.  Slreptomyces  coelicolor 

Sublist  D 

\.  Streptomyces  griseus  " 

2.  Streptomyces  cyaneus 

3.  Streptomyces  venezuelae 
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Sublist  E 

1.  One  way  transfer  of  Stnptoooccua  mutans 
or  Streptococcus  lactts  I)NA  into 
Streptococcm  sanguis. 

Sublist  F 

1.  Streptococcus  sanguis 

2.  Streptococcus  pneumoniae 

3.  Streptococcus  faecalis 

4.  Str^ttococcus  pyogenes 

5.  Streptococcus  mutans 

Appendix  B — Classification  of 
Microorganisms  on  the  Basis  of  Hazard 

Appendix  B-I.  Classification  of 
Etiohgic  Agents.  The  original  reference 
for  this  classification  was  the 
publication  Classification  of  Etiological 
Agents  on  the  Basis  of  Hazard,  4th 
editioo,  ]uly  1974,  U.S.  Department  of 
Health,  Education,  and  Welfare,  Public 
Health  Service,  Center  for  Disease 
Control.  O^ice  of  Biosafety,  Atlanta, 
Georgia  30333.  For  the  purposes  of  these 
Guidelines,  this  list  has  beien  revised  by 
the  NIH(i). 

Appendix  B-I-A  Class  1  Agents.  All 
bacterial,  parasitic,  fungal,  viral, 
rickettsial  and  chlamydial  agents  not 
included  in  higher  classes. 

Appendix  B-I-R  Class  2  Agents. 

Appendix  B-I-B-1.  Bacterial  Agents. 

Aa'netobocter  calcoaceticus 

Actinobocillus — all  species 

Aeromonas  hydrophila  -  ■ 

Arizona  hinshawii — all  serotypes 

Bacillus  anthracis 

Bordetella — all  species 

Borrelia  recurrentis,  B.  vincenti 

Campylobacter  fetus 

Campylobacter  jejuni 

Chlamydia  psittad 

Chlamydia  trachomatis 

Clostridium  botulinum,  CI.  chauvoei,  CI. 

haemolyticum.  CI.  histolyticum,  CI.  aovyi. 

CI.  septicum,  CI.  tetani 
Corynebacterium  diphtheriae.  C.  equi,  C. 

haemolyticum,  C.  pseudotuberculosis,  C. 

pyogenes,  C.  renale 
Edwardsietla  tarda 
Erysipelothrix  insidiosa 
Escherichia  coli — all  enteropathogenic, 

enterotoxigenic  enteroinvasive  and  strains 

bearing  Kl  antigen 
Haemophilus  ducreyi.  H.  influenzae 
Klebsiella — all  species  and  all  serotypes 
Legionella  pneumophila 
Leptospira  interrogans — all  serotypes 
Listeria — all  species 
Moraxella — all  species 
Mycobacteria — all  species  except  those 

listed  in  Class  3 
Mycoplasma — all  species  except 

Mycoplasma  mycoides  and  Mycoplasma 

agalactiae.  which  are  in  Class  S 
Neisseria  gonorrhoeae.  N.  meningitidis 
Pasteurella — all  species  except  those  listed  in 

Class  3 
Salmonella — all  species  and  all  serotypes 
Shigella — all  species  and  all  serotypes 
Sphaerophorus  necrophorus 
Staphylococcus  aureus 
Streptobacillus  moniliformis 


Streptococcus  pneumoniae 

Streptococcus  pyogenes 

Treponema  carateum,  T.  pallidam,  and  T. 

pertenue 
Vibrio  cholerae 

Vibrio  parahemolyticus  j- 

Yersinia  enterocolitica 

Appendix  B-I-B-2.  Fungal  Agents. 

Actinomycetes  (includiang  Nocardia  species. 
Actinomyces  species,  and  Arachaia 

propionica][2) 
Blastomyces  dermatitidis  j 

Cryptococcus  neoformans  -., 

Paracoccidioides  braziliensis 

Appendix  B-I-B-3.  Parasitic  Agents. 

Endamoeba  histolytica 

Leishmania  sp.  ^^ 

Naegleria  grut>eri  i 
Schistosoma  mansoni                         ^    ', 

Toxoplasma  gondii  * 

Toxocara  oania  :^ 

Trichinella  spiralis  f 
Trypanosoma  cruzi 

Appendix  B~I-B-4.  Viral  Rickettsial, 
and  Chlamydial  Agents. 

Adenoviruses — human — all  types  J 

Cache  Valley  virus 
Coxsackie  A  and  B  viruses 
Cytomegalo  viruses 
Echovirusea — all  types 
Encephalomyocarditis  virus  (EMC) 
Flanders  virus 
Hart  Park  virus 

Hepatitia-aModated  antigen  material 
Herpes  viruses— except  Herpesvirus  aimiae 

{Monkey  B  virus]  which  is  in  Class  4 
Corona  viruses 
Influenza  viruses — all  types  except  A/PR8/ 

34,  which  is  in  Class  1 
Langat  virus 

Lymphogranuloma  venereum  agent  ^ 

Measles  virus 
Mumps  virus 

Parainfluenza  virus — all  types  except 
Parainfluenza  virus  3,  SF4  strain,  which  is 
in  Class  1 
Polioviruses — all  types,  wild  and  attenuated 
Poxviruses — all  types  except  Alastrim. 
Smallpox,  and  Whitepox  which  are  Class  S 
and  Monkey  pox  which  depending  on 
experiments  is  in  Class  3  or  Class  4 
Rabies  virus — all  strains  except  Rabies  street 
virus  which  should  be  classified  in  Class  3 
Reoviruses — all  types 
Respiratory  syncytial  virus 
Rhinovirusea — all  types 
Rubella  virus 

Simian  viruses — all  types  except  Herpesvirus 
simiae  (Monkey  B  virus]  and  Marburg 
virus  which  are  in  Class  4 
Sindbis  virus 
Tensaw  virus 
Turlock  virus 
Vaccinia  virus 

Varicella  virus  ! 

Vesicular  stomatitis  vinj8[3) 
Vole  rickettsia 
Yellow  fever  virus,  17D  vaccine  strain 

Appendix  B-I-C-.  class  3  Agents. 
Appendix  B-I-C-1.  Bacterial  agents. 


Bartonella — all  species 
Brucella — all  species 


Francisella  tuktrensis 
Mycobacterium  avium,  M.  bovis,  M. 

tuberculosis 
Pasteurella  multocide  type  B  ("buffalo"  and 

other  foreign  virulent  strain8)(5) 
Pseudomonas  mollei{3] 
Pseudomonas  pseudomaUei[3] 
Yersinia  peatia 

Appendix  B-i-C-2.  Fungal  Agents. 

Coccidioidea  immitis 
Histoplasma  capsulabun 
Histoplasma  capsulatum  var.  duboisii 

Appendix  B-I-C-3.  Parasitic  Agents. 

None. 

Appendix  B-I-C-4.  Viral.  Rickettsial, 
and  Chlamydia  Agents. 

Monkey  pox,  when  used  in  vitro{4] 

Arboviruses — all  strains  except  those  in 
Class  2  and  4  [Arboviruses  indigenous  to 
the  United  States  are  in  Class  3  except 
those  listed  in  Class  2.  West  Nile  and 
Semliki  Forest  viruses  may  be  classified  op 
or  down  depending  on  the  conditions  of  use 
and  geographical  location  of  the 
laboratory.) 

Dengue  virus,  when  used  for  transmission  or 
animal  inoculation  experiments 

Lymphocytic  choriomeningitis  virus  [ICM] 

Rabies  street  virus 

Rickettsia — all  species  except  Vole  rickettsia 
when  used  for  transmission  nor  animal 
inoculation  experiments 

Yellow  fever  virus— mM,  when  used  in  vitro 

Appendix  B-I-D-.  Class  4  Agents. 
Appendix  B-I-D-1.  Bacterial  Agents. 

None. 

Appendix  B-i-D-2.  Fungal  Agents. 

None. 

Appendix  B-I-D-3.  Parasitic  Agents. 

None. 

Appendix  B-I-D-4.  Viral.  Rickettsial. 

and  Chlamydial  Agents. 

Et)ola  fever  virus 

Monkeypox,  when  used  for  trauumission  or 

animal  inoculation  experintenU(4] 
Hemorrhagic  fever  agents,  including  Crimean 

hemorrhagic  fever,  [Congo],  lunin.  and 

Machupo  viruses,  and  others  as  yet 

undefined 
Herpesvirus  simiae  ^Monkey  B  virus] 
Lassa  virus 
Markburg  virus 
Tick-borne  encephalitis  virus  complex, 

including  Russian  spring-summer 

encephalitis,  Kyasanur  forest  disease, 

Omsk  hemorrhagic  fever,  and  Central 

European  encephalitis  viruses 
Venezuelan  equine  encephalitis  virus, 

epidemic  strains,  when  used  for 

transmission  or  animal  inoculation 

experiments 
Yellow  fever  virus — wiW,  when  used  for 

transmission  or  animal  inoculation 

experimetns 

Appendix  B-II.  Classification  of 
Oncogenic  Viruses  on  the  Basis  of 
Potential  Hazard  (5). 
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Appendix  B-ll-A.  Low-Risk 
Oncogenic  Viruses. 

Rous  uroMna 

SV-M 

CELO 

AD7-SV40 

Polyoma 

Bovine  papilloma 

Rat  mammary  tumor 

Avian  leukosis 

Murine  sarcoma 

Mouse  mammary  tumor 

Rat  leukemia 

Hamster  leukemia 

Bovine  leukemia 

Dog  sarcoma 

Mason-Pfizer  monkey  virus 

Marek's 

Guinea  pig  herpes 

Lucke  (Frog) 

Adenovirus 

Shope  nbroma 

Shope  papilloma 

Appendix  B-II-B.  Moderate-Risk 
Oncogenic  Viruses. 

Ad2-SV40 

FeLV 

HVSaimiri 

EBV 

SSV-1 

GaLV 

HV  atetea 

Yaba 

FeSV 

Appendix  B-III.  Class  5  Agents. 

Appendix  B-III-A.  Animal  Disease 
Organisms  Which  are  Forbidden  Entry 
into  the  United  States  by  Law. 

Fool  and  mouth  disease  virus. 

Appendix  B-IIl-B.  Animal  Disease 
Organisms  and  Vectors  Which  are 
Forbidden  Entry  into  the  United  States 
by  USD  A  Policy. 

African  h«rse  sickness  vims 

African  swine  fever  virus 

Besnoitia  besnoiti 

Boma  disease  virus 

Bovine  infectious  petacfaial  fever 

Camel  pox  virus 

Ephemeral  fever  virus 

Fowl  plague  virus 

Coat  pox  virus 

Hog  diolera  virus 

Louptng  ill  virus 

Lumpy  skin  disease  virus 

Nairobi  sheep  disease  virus 

Newcastle  disease  virus  (Asiatic  strains) 

Mycoplasma  mycoidea  (contagious  bovine 

pleuropneumonia) 
Mycoplasma  agaJactiae  (contagious  agalactia 

of  sheep) 
Rickettsia  ruminatium  (heart  water) 
Rift  valley  fever  virus 
Rhinderpest  virus 
Sheep  pox  virus 
Swine  vesicular  disease  virus 
Teschen  disease  virus 
Trypancmoma  vivax  (Nagana) 
Trypanosoma  evansi 
Theileria  parva  (East  Coast  fever) 
Theileria  annulate 
Theileria  lawrencei 


TTieileria  bovia 
Theileria  hirci 
Vesicular  exanthema  virus 
Wesselsbron  disease  virus 
Zyonema 

Appendix  B-III-C.  Organisms  Which 
may  not  be  Studied  in  the  United  States 
Except  at  Specified  Facilities. 

Small  pox  [4] 
Alastrim  [4] 
White  pox  [4] 

Appendix  B-TV — Footnotes  and  References 
of  AppandixB 

(7)  The  original  reference  for  this 
classification  was  the  publication 
Classification  of  Etiologic  Agents  on  the 
Basis  of  Hazard.  4th  edition.  July  1974.  U.S. 
Department  of  Health,  Education,  and 
Welfare,  Public  Health  Service,  Centers  for 
Disease  Control.  Office  of  Biosafety.  Atlanta. 
Georgia  30333.  For  the  purposes  of  these 
Guidelines,  this  list  has  been  revised  by  the 
NIH. 

(2)  Since  the  publication  af  the 
classification  in  1974(7).  i^enctinomycetes 
have  been  reclassified  as  bacterial  rather 
than  fungal  agents. 

[3]  A  USDA  permit,  required  for  import  and 
interstate  transport  of  pathogens,  may  be 
obtained  from  the  Animal  and  Plant  Health 
Inspection  Service,  USDA,  Federal  Building. 
Hyattsville.  MD  20782. 

[4]  All  activities,  including  storage  of 
variola  and  whitepox,  are  restricted  to  the 
single  national  facility  (World  Health 
Organization  (WHO)  Collaborating  Center 
for  Smallpox  Research,  Centers  for  Disease 
Control  in  Atlanta]. 

(5)  National  Cancer  Institute  Safety 
Standards  for  Research  Involving  Oncogenic 
Viruses  (October  1974).  U.S.  Department  of 
Health.  Educatioa  and  Welfare  Publication 
No.  (NIH)  75-79a 

[6]  U.S.  Department  of  Agriculture,  Animal 
and  Plant  Health  Inspection  Service. 

Appendix  C — Exemptions  Under 
SectioQ  III-D-5 

Section  IIM)-5  states  that  exempt 
from  these  Guidelines  are  "Other 
classes  of  recombinant  DNA  molecules 
if  the  Director,  NIH.  with  advice  of  the 
RAC,  after  appropriate  notice  and 
opportunity  for  public  comment  fmds 
that  they  do  not  present  a  significant 
risk  to  health  or  the  environment  (see 
Section  IV-C-l-b-{l}-{c}).  Certain 
classes  are  exempt  as  of  publication  of 
these  revised  Guidelines." 

The  following  classes  of  experiments 
are  exempt  under  Section  III-D-5  of  the 
Guidelines: 

Appendix  C-l.  Recombinant  DNAs  in 
Tissue  Culture.  Recombinant  DNA 
molecules  derived  entirely  from  non- 
viral  components  (that  is,  no  component 
is  derived  from  a  eukar>otic  virus)  that 
are  propagated  and  maintained  in  cells 
in  tissue  culture  are  exempt  from  these 
Guidelines  with  the  exceptions  listed 
below. 


Exceptions. 

Experiments  described  in  Section  III- 
A  which  require  specific  RAC  review 
and  NIH  approval  before  initiation  of 
the  experiment. 

Experiments  involving  DNA  from 
Class  3.  4,  or  5  organi8m8(7)  or  cells 
known  to  be  infected  with  these  agents. 

Experiments  involving  the  deliberate 
introduction  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates  (see  Appendix  F). 

Appendix  C-II.  Experiments  Involving 
E.  call  K-12  Host-  Vector  Systems. 
Experiments  which  use  E.  coli  K- 12 
host-vector  systems,  with  the  exception 
of  those  experiments  listed  below,  are 
exempt  from  these  Guidelines  provided 
that:  (i)  the  E.  coli  host  shall  not  contain 
conjugation  proficient  plasmids  or 
generalized  transducing  phages,  and  (ii) 
lambda  or  lambdoid  or  Ff 
bacteriophages  or  nonconjugative 
plasmids(2)  shall  be  used  as  vectors. 
However,  experiments  involving  the 
insertion  into  £.  coli  K-12  of  DNA  from 
prokaryotes  that  exchange  genetic 
information(d)  with  E.  coli  may  ba 
performed  with  any  £".  coli  K-12  vector 
(e.g.,  conjugative  plasmid).  When  a 
nonconjugative  vector  is  used,  the  E. 
coli  K-12  host  may  contain  conjugation- 
proficient  plasmids  either  autonomous 
or  integrated,  or  generalized  transducing 
phages. 

For  these  exempt  laboratory 
experiments,  BLl  physical  containment 
conditions  are  recommended. 

For  large-scale  (LS)  fermentation 
experiments  BLl-LS  physicial 
containment  conditions  are 
recommended.  However,  following 
review  by  the  IBC  of  appropriate  data 
for  a  partcular  host-vector  systemn, 
some  latitude  in  the  application  of  BLl- 
LS  requirements  as  outlined  in 
Appendix  K-II-A  through  K-II-F  is 
permitted. 

Exceptions. 

Experiments  described  in  Section  III- 
A  which  require  specific  RAC  review 
and  NIH  approval  before  initiation  of 
the  experiment. 

Experiments  involving  DNA  from 
Class  3,  4,  or  5  organisms(7)  or  from  cells 
known  to  be  infected  with  these  agents 
may  be  condi^ted  under  containment 
conditions  specified  in  Section  III-B-2 
with  prior  IBC  review  and  approval. 

Large-scale  experiments  (e.g.,  more 
than  10  liters  of  culture)  require  prior 
IBC  review  and  approval  (see  Section 
III-&-5). 

Experiments  involving  the  deliberate 
cloning  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertegrates  (see  Appendix  F). 
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Appendix  C-lll.  Experiments 
Involving  Saccharomyces  cerevisiae 
Host-Vector  Systems.  Experiments 
which  use  Saccharomyces  cerevisiae 
host-vector  systems,  with  the  exception 
of  experiments  listed  below,  are  exempt 
from  these  Guidelines  provided  that 
laboratory  strains  are  used. 

For  these  exempt  laboratory 
experiments,  BLl  physical  containment 
conditions  are  recommended. 
For  large-scale  fermentation 
experiments  BLl-LS  physicial 
containment  conditions  are 
recommended.  However,  following 
review  by  the  IBC  or  appropriate  data 
for  a  particular  host-vector  system  some 
latitute  in  the  application  of  BLl-LS 
requirements  as  outlined  in  Appendix 
K-II-A  through  K-II-F  is  permitted 
Exceptions. 

Experiments  described  in  Section  III- 
A  which  reqire  specific  RAC  review  and 
NIH  approval  before  initiation  of  the 
experiment. 

Experiments  involving  Class  3,  4.  or  5 
organisms(7)  or  cells  known  to  be 
infected  with  these  agents  may  be 
conducted  under  containment 
conditions  specified  in  Section  III-B-2 
with  prior  IBC  review  and  approval. 

Large-scale  experiments  (e.g.,  more 
than  10  liters  of  culture)  require  prior 
IBC  review  and  approval  (see  Section 
III-B-5). 

Experiments  involving  the  deliberate 
cloning  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates  (see  Appendix  F). 

Appendix  C-IV.  Experiments 
Involving  Bacillus  subtUis  Host-Vector 
Systems.  Any  asporogenic  Bacillus 
subtilis  strain  which  docs  not  revert  to  a 
sporeformer  with  a  frequency  greater 
than  10" '  can  he  used  for  cloning  DNA 
with  the  exception  of  these  experiments 
listed  below.  Indigenous  Bacillus 
plasmids  and  phages  whose  host-range 
does  not  include  Bacillus  cereus  or 
Bacillus  anthracis  may  be  used  as 
vectors. 

For  these  exempt  laboratory 
experiments,  BLl  physical  containment 
conditions  are  recommended. 
For  large-scale  fermentation 
experiments  BLl-LS  physicial 
containment  conditions  are 
recommended.  However,  following 
reivew  by  the  IBC  of  appropriate  data 
for  a  particular  host-vector  system, 
sopme  latitude  in  the  application  of  BLl- 
LS  requirements  as  oulined  in  Appendix 
K-II-A  through  K-II^  is  permitted. 
Exceptions. 

Experiments  described  in  Section  III- 
A  which  require  specific  RAC  review 
and  approval  before  initiation  of  the 
experiment. 


Experiments  involving  Class  3,  4,  or  5 
organisms  (1)  or  cells  known  to  be 
infected  with  these  agents  may  be 
conducted  under  containment 
conditions  specified  by  Section  III-B-2 
with  prior  IBC  review  and  approval. 

Large-scale  experiments  (e.g.,  more 
than  10  liters  of  culture)  require  piior 
IBC  review  and  approval  (see  Section 
III-B-5). 

Experiments  involving  the  deliberate 
cloning  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for    ' 
vertebrates  (see  Appendix  F). 

Appendix  C-V — Footnotes  and  References  of 
Appendix  C 

(7)  The  original  reference  to  organisms  as 
Class  1,  2,  3,  4,  or  5  refers  to  the  classification 
in  the  publication  Classification  of  Etiologic 
Agents  on  the  Basis  of  Hazard.  4lh  edition, 
July  1974;  U.S.  Department  of  Health, 
Education,  and  Welfare,  Public  Health 
Service,  Centers  for  Disease  Control,  Office 
of  Biosafety,  Atlanta,  Georgia  30333. 

The  Director,  NIH,  with  advice  of  the 
Recombinant  DNA  Advisory  Committee,  may 
revise  the  classification  for  the  purposes  of 
these  Guidelines  (see  Section  IV-C-l-b-(2)- 
(d)).  The  revised  list  of  organisms  in  each 
class  is  reprinted  in  Appendix  B  to  these 
guidelines. 

(2)  A  subset  of  non-conjugative  plasmid 
vectors  are  also  poorly  mobilizable  (e.g., 
pBR322.  pBR313).  Where  practical,  these 
vectors  should  be  employed. 

[3]  Defined  as  observable  under  optimal 
laboratory  comditions  by  transformation, 
transduction,  ph8ge  infection,  and/or 
conjugation  with  transfer  of  phage,  plasmid, 
and/or  chromosomal  genetic  information. 
Note  that  this  definition  of  exchange  may  be 
less  stringent  than  that  applied  to  exempt 
organisms  under  Section  lII-D-4.  i 

Appendix  D — Actions  Taken  Under  the 
Guidelines 

As  noted  in  the  subsections  of  Section 
IV-C-l-b-(l),  the  Director.  NIH,  may 
take  certain  actions  with  regard  to  the 
Guidelines  after  the  issues  have  been 
considered  by  tlie  RAC.  Some  of  the 
actions  taken  to  date  include  the 
following: 

Appendix  D-l.  Permission  is  granted 
to  clone  foot  and  mouth  disease  virus  in 
the  EKl  host-vector  system  consisting  of 
E.  coli  K-12  and  the  vector  pBR322,  all 
work  to  be  done  at  the  Plum  Island 
Animal  Disease  Center. 

Appendix  D-II.  Certain  specified 
clones  derived  from  segments  of  the  foot 
and  mouth  disease  virus  may  be 
transferred  from  Plum  Island  Animal 
Disease  Center  to  the  facilities  of 
Genentech.  Inc..  of  South  San  Francisco, 
California.  Further  development  of  the 
clones  at  Genentech  has  been  approved 
under  BLl  -»-  EKl  conditions. 

Appendix  D-IU.  The  Rd  strain  of 
Hemophilus  influenzae  can  be  used  as  a 
host  for  the  propagation  of  the  cloned 


Tn  10  tet  R  gene  derived  from  E.  coli  K- 
12  employing  the  non-conjugative 
Haemophilus  plasmid,  pRSF0685,  under 
BLl  conditions. 

Appendix  D-IV.  Permission  is  granted 
to  clone  certain  subgenamic  segments  of 
foot  and  mouth  disease  virus  in  HVl 
Bacillus  subtilis  and  Saccharomyces 
cerevisiae  host-vector  systems  under 
BLl  conditions  at  Genentech,  Inc.,  South 
San  Francisco,  California. 

Appendix  D-V.  Permission  is  granted 
to  Dr.  Ronald  Davis  of  Stanford 
University  to  field  test  com  plants 
modified  by  recombinant  DNA 
techniques  imder  specified  containment 
conditions. 

Appendix  D-Vl  Permission  is  granted 
to  clone  in  E.  coli  K-12  under  BLl 
physical  containment  conditions 
subgenomic  segments  of  rift  valley  fever 
virus  subject  to  conditions  which  have 
been  set  forth  by  the  RAC. 

Appendix  D-VIL  Attenuated 
laboratory  strains  of  Salmonella 
typhimurium  may  be  used  under  BLl 
physical  contairmient  conditions  to 
screen  for  the  Saccharomyces 
cerevisiae  pseudouridine  synthetase 
gene.  The  plasmid  YEpl3  will  be 
employed  as  the  vector. 

Appendix  D-VIU.  Permission  is 
granted  to  transfer  certain  clones  of 
subgenomic  segments  of  foot  and  mouth 
disease  virus  from  Plum  Island  Animal 
Disease  Center  to  the  laboratories  of 
Molecular  Genetics,  Inc.,  Minnetonka. 
Minnesota,  and  to  work  with  these 
clones  under  BLl  containment 
conditions.  Approval  is  contingent  upon 
review  of  data  on  infectivity  testing  of 
the  clones  by  a  working  group' of  the 
RAC. 

Appendix  D-IX.  Permission  is  granted 
to  Dr.  John  Sanford  of  Cornell  University 
to  field  test  tomato  and  tobacco  plants 
transformed  with  bacterial  [E.  coli  K-12) 
and  yeast  DNA  using  pollen  as  a  vector. 
Appendix  D-X.  Permission  is  granted 
to  Drs.  Steven  Lindow  and  Nickolas 
Panopoulos  of  the  University  of 
California,  Berkeley,  to  release  under 
specified  conditions  Pseudomonas 
syringae  pv.  syringae  and  Erwinia 
herbicola  carrying  in  vitro  generated 
deletions  of  all  or  part  of  the  genes 
involved  in  ice  nucleation. 

Appendix  E— Certified  Host- Vector 
Systems 

(See  also  Appendix  I.) 

While  many  experiments  using  E.  coli 
K-12,  Saccharomyces  cerevisiae  and 
Bacillus  subtilis  are  ciurently  exempt 
from  the  Guidelines  under  Section  III-D- 
5,  some  derivatives  of  these  host-vector 
systems  were  previously  classified  as 
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HVl  or  HVZ  A  listing  of  thow  systems 
follows: 

Appendix  E-1.  Bacillus  subtilis. 

HVl.  The  following  plasmids  are 
accepted  as  the  vector  components  of 
certified  B.  subtilis  HVl  systems: 
pUBlia  pCl94.  pSl94.  pSA210a 
pEl94.pTl27.  pUBllZ  pC221.  pC;223,  and 
pABl24.  B.  subtilis  strains  RUB  331  and 
BGSC  1S53  have  been  certified  as  the 
host  component  of  HVl  systems  based 
on  these  plasmids. 

HV2d.  The  asporogenic  mutant 
derivative  of  Bacillus  subtilis,  ASB  298, 
with  the  following  plasmids  as  the 
vector  component:  pUBllO.  pCl94. 
pSl94.  pSA2100,  pEl94,  pT127,  pUBllZ. 
pC:221,  pC223,  and  pABl24. 

Appendix  E-ll.  Saccharomyces 
cerevisiae. 

HV2.  The  following  sterile  strains  of 
Saccharomyces  cerevisiae,  all  of  which 
have  the  ste-VC9  mutation.  SHYl. 
SHY2,  SHY3,  and  SFry4.  The  following 
plasmids  are  certified  for  use:  YIpl, 
YEp2.  YEp4,  Ylp5,  YEp6,  YRp7,  Yep20. 
YEp21,  YEp24,  YIp25,  YIp26.  YIp27. 
YIp2a  YIp29.  YIpaO.  YIpSl.  YIp32,  and 
Ylp33. 

Appendix  E-III.  Escherichia  coll. 

EK2  Plasmid  Systems.  The  E.  call  K- 
12  strain  chi-1776.  The  following 
plasimids  are  certified  for  use:  pSClOl. 
pVfB9,  pBR313.  pBR322.  pDH24.  pBR325, 
pBR327,  pGLlOl,  pHBl.  The  following  E. 
coli/S.  cerevisiae  hybrid  plasmids  are 
certified  as  EK2  vectors  when  used  in  E. 
coli  chi-1776  or  in  the  sterile  yeast 
strains.  SHYl.  SHY2.  SHY3  and  SHY4: 
Ylpl.  YEp2.  YEp4.  Ylp5.  YEp6,  YRp7. 
YEp2a  YEp21,  YEp24.  YIp25.  YIp26. 
YIp27.  YIp28.  YIp29.  YIp30.YIp31.  YIp3Z 
YIp33. 

EK2  Bacteriophage  Systems.  The 
following  are  certified  EK2  systems 
based  on  bacteriophage  lambda: 


XfiWES-XB. 
iglWES-XB". 

IkgtALOXB..- 
Owron  3A._ 
0)aran4A_ 
Charon  IM- 
Clwon  MA_ 
C»«ron23A.. 
Charon  24A.. 


OPSOaioF 

£"  catx.-;z 

DPSOstrF 

0P50  or  OPSO««iF 

ViO  a  OPiOsupF 

OPSOor  OPiOtupF 

OPSOsoF 

OPSO  or  OKO««iF. 

DP50  or  DPSCanoF 


E.  coli  K-12  strains  chi-2447  and  chi- 
2281  are  certified  for  use  with  lambda 
vectors  that  are  certified  for  use  with 
strain  DP50  or  DPSOsupF  provided  that 
the  su~  strain  not  be  used  as  a 
propagation  host. 

Appendix  E-IV.  Neurospora  crassa. 

HVl.  The  following  specified  strains 
of  Neurospora  crassa  which  have  been 
modified  to  prevent  aerial  dispersion: 

Inl  (inositolless)  strains  37102.  37401. 
46316,  64001.  and  89601. 


Csp-1  strain  UCLA37  and  csp-2 
strains  FS  590,  UCLAlOl  (these  are 
conidial  separation  mutants). 

Eas  strain  UCLA191  (an  "easily 
wettable**  mutant). 

Appendix  E-V.  Streptomyces. 

HVl.  The  following  Streptomyces 
species:  Streptomyces  coelicolor.  S. 
lividans.  S.  parvulus.  and  S.  griseus.  The 
following  are  accepted  as  vector 
components  of  certified  Streptomyces 
HVl  systems:  Streptomyces  plasmids 
SCP2,  SLP1.2.  pIJlOl.  actinophage  phi 
C31,  and  their  derivatives. 

Appendix  E-VI.  Pseudomonas putida. 

HVl.  Pseudomonas  putida  strain 
fCT2440  with  plasmid  vectors  pKT262. 
pKT263,  and  pKT2&4. 

Appendix  F — Containment  Conditions 
for  Cloning  of  Genes  Coding  for  the 
Biosynthesis  of  Molecules  Toxic  for 
Vertebrates 

Appendix  F-I.  General  Information. 
Appendix  F  specifies  the  containment  to 
be  used  for  the  deliberate  cloning  of 
genes  coding  for  the  biosynthesis  of 
molecules  toxic  for  vertebrates.  The 
cloning  of  genes  coding  for  molecules 
toxic  for  vertebrates  that  have  an 
LD^  of  less  than  100  nanograms  per 
kilogram  body  weight  (e.g.,  microbial 
toxins  such  as  the  Botulinum  toxins, 
tetanus  toxin,  diphtheria  toxin.  Shigella 
dysenteriae  neurotoxin)  is  covered 
under  Section  III-A-1  of  the  Guidelines 
and  requires  RAC  review  and  NIH  and 
IBC  approval  before  initiation.  No 
specific  restrictions  shall  apply  to  the 
cloning  of  genes  if  the  protein  specified 
by  the  gene  has  an  LDm  of  100 
micrograms  or  more  per  kilogram  of 
body  weight.  Experiments  involving 
genes  coding  for  toxic  molecules  with  an 
LIXo  of  100  micrograms  or  less  per 
kilogram  body  weight  shall  be  registered 
with  ORDA  prior  to  initiating  the 
experiments.  A  list  of  toxic  molecules 
classified  as  to  LDso  is  available  from 
ORDA.  Testing  procedures  for 
determining  toxicity  of  toxic  molecules 
not  on  the  list  are  available  from  ORDA 
The  results  of  such  tests  shall  be 
forwarded  to  ORDA  which  will  consult 
with  the  RAC  Working  Group  on  Toxins 
proior  to  inclusion  of  the  molecules  on 
the  list  (see  Section  IV-C-l-b-{2)^{e)). 

Appendix  F-II.  Containment 
Conditions  for  Cloning  of  Toxic 
Molecule  Genes  in  E.  coli  K-12. 

Appendix  F-II-A.  Cloning  of  genes 
coding  for  molecules  toxic  for 
vertebrates  that  have  an  LDso  in  the 
range  of  100  nanograms  to  1000 
nanograms  per  kilogram  body  weight 
(e.g..  abrin,  Clostridium  perfringens 
epsilon  toxin)  may  proceed  under 
BL2  +  EK2  or  BL3  +  EK1  containment 
conditions. 


Appendix  F-II-B.  Cloning  of  genes  for 
the  biosynthesis  of  molecules  toxic  for 
vertebrates  that  have  an  Llko  in  the 
range  of  100  micrograms  per  kilogram 
body  weight  may  proceed  under 
BLl  +  EKl  containment  conditions  (e.g.. 
Staphylococcus  aureus  alpha  toxin, 
Staphylococcus  aureus  beta  toxin,  ricln. 
Pseudomonas  aeruginosa  exotoxin  A. 
Bordatella  pertussis  toxin,  the  lethal 
factor  of  Bacillus  anthracis.  the 
Pusteurella  pestis  murine  toxins,  the 
oxygen-labile  hemolysins  such  as 
streptolysin  O,  and  certain  neurotoxins 
present  in  snake  venoms  and  other 
venoms) 

Appendix  F-/I-C.  Some  enterotoxins 
are  substantially  more  toxic  when 
administered  enterally  than 
parenterally.  The  following  enterotoxins 
shall  be  subject  to  BLl  -!-Ekl 
containment  conditions:  cholera  toxin, 
the  heat  labile  toxins  of  £.  coli. 
Klebsiella,  and  other  related  proteins 
that  may  be  identified  by  neutralization 
with  an  antiserum  monospecific  for 
cholera  toxin,  and  the  heat  stable  toxins 
of  E.  coli  and  of  Yersinia  enterocolitica. 

Appendix  F-llI.  Containment 
Conditions  for  Cloning  of  Toxic 
Molecule  Genes  in  Organisms  Other 
than  E.  coli  K-12.  Requests  involving  the 
cloning  of  genes  coding  for  molecules 
toxic  for  vertebrates  in  host-vector 
systems  other  than  E.  coli  K-12  will  be 
evaluated  by  ORDA  which  will  consult 
with  the  Working  Group  on  Toxins  (see 
Section  lV-C-l-b-(3)-(f)). 

Appendix  F-IV.  Specific  Approvals. 

Appendix  F-IV-A.  Permission  is 
granted  to  clone  the  Exotoxin  A  gene  of 
Pseudomonas  aeruginosa  under  BLl 
conditions  in  Pseudomonas  aeruginosa 
and  in  Pseudomonas  putida. 

Appendix  F-IV-B.  The  pyrogenic 
exotoxin  type  A  (Tox  A)  gene  of 
Staphylococcus  aureus  may  be  cloned  in 
an  HV2  Bacillus  subtilis  host-vector 
system  under  BL3  containment 
conditions. 

Appendix  F-IV-C.  Restriction 
fragments  of  Corynephage  Beta  carrying 
the  structural  gene  for  diphtheria  toxin 
may  be  safely  cloned  in  E.  coli  K-12  in 
high  containment  Building  550  at  the 
Frederick  Cancer  Research  Facility. 
Laboratory  practices  and  containment 
equipment  are  to  be  specified  by  the 
IBC.  If  the  investigators  wish  to  proceed 
with  the  experiments,  a  prior  review  will 
be  conducted  to  advise  NIH  whether  the 
proposal  has  sufficient  scientific  merit  to 
justify  the  use  of  the  NIH  BL4  facility. 

Appendix  F-IV-D.  The  genes  coding 
for  the  Staphylococcus  aureus 
determinants.  A.  B,  and  F,  which  may  be 
implicated  in  toxic  shock  syndrome  may 
be  cloned  in  E.  coli  K-12  under  BL2  + 
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EKl  conditions.  The  Staphylococcus 
aureus  strain  used  as  the  donor  is  to  be 
alpha  toxin  minus.  It  is  suggested  that  if 
possible,  the  donor  Staphylococcus 
aureus  strain  should  lack  other  toxins 
with  LDmS  in  the  range  of  one 
microgram  per  kilogram  body  weight 
such  as  the  exfoliative  toxin. 

Appendix  F-IV-E.  Fragments  F-1,  E-2, 
and  F-3  of  the  diphtheria  toxin  gene 
(tox)  may  be  cloned  in  E.  coli  K-12 
under  BLl  -<-  EKl  containment 
conditions  and  may  be  cloned  in 
Bacillus  subtilis  host-vector  systems 
under  BLl  containment  conditions. 
Fragment  F-1  and  fragment  F-2  both 
contain:  (i)  some  or  all  of  the 
transcriptional  control  elements  of  tox: 
(ii)  the  signal  peptide;  and  (iii)  fragment 
A  (the  center  responsible  for  ADP- 
ribosylation  of  elongation  factor  2). 
Fragment  F-3  codes  for  most  of  the  non- 
toxic fragment  B  of  the  toxin  and 
contains  no  sequences  coding  for  any 
portion  of  the  enzymatically-active 
fragment  A  moiety. 

Appendix  F-FV-F.  The  gene(s)  coding 
for  a  toxin  (designated  LT-like)  isolated 
from  E.  coli  which  is  similar  to  the  E. 
coli  heat  labile  enterotoxin  (LT)  with 
respect  to  its  activities  and  mode  of 
action  but  is  not  neutralized  by 
antibodies  against  cholera  enterotoxin 
or  against  LT  from  human  or  porcine  E. 
coli  strains,  and  sequences  homologous 
to  the  E.  coli  LT-like  toxin  gene  may  be 
cloned  under  BLl  -(-  EKl  conditions. 

Appendix  F-IV-C  Genes  from  Vibrio 
fluvialis,  Vibrio  mimicus,  and  non  0- 
1  Vibrio  cholerae,  specifying  virulence 
factors  for  animals,  may  be  cloned 
under  BLl  -(-  EKl  conditions.  The 
virulence  factors  to  be  cloned  will  be 
selected  by  testing  fiuid  induction  in 
suckling  mice  and  Y-1  mouse  adrenal 
cells. 

Appendix  F-IV-H.  The  intact 
structural  gene(s)  of  the  Shiga-like  toxin 
from  E.  coli  may  be  cloned  in  E.  coli  K- 
12  under  BL3  +  EKl  containment 
conditions. 

E.  coli  host-vector  systems  expressing 
the  Shiga-like  toxin  gene  product  may 
be  moved  from  BL3  -(-  BL2  containment 
conditions  provided  that:  (1)  the  amount 
of  toxin  produced  by  the  modified  host- 
vector  systems  be  no  greater  than  that 
produced  by  the  positive  control  strain 
933  E.  coli  0157H7,  grown  and  measured 
under  optimal  conditions;  af)d  (2]  the 
cloning  vehicle  is  to  be  an  Ekl  vector 
preferably  belonging  to  the  class  of 
poorly  mobilizable  plasmids  such  as 
pBR322.  pBR328,  and  pBR325. 

Nontoxinogenic  fragments  of  the 
Shiga-like  toxin  structural  gene(8)  may 
be  moved  from  BL3  -I-  EKl  to  BL2  -♦- 
EKl  containment  conditions  or  such 
nontoxic  fragments  may  be  directly 


cloned  in  E  colt  K-12  under  BL2  +  EKl 
conditions  provided  that  the  E.  coli  host- 
vector  systems  containing  the  fragments 
do  not  contain  overlapping  fragments 
which  together  would  encompass  the 
Shiga-like  toxin  structural  gene(s). 

Appendix  F-IV-I.  A  hybrid  gene  in 
which  the  gene  coding  for  the 
melanocyte  stimulating  hormone  (MSH) 
is  joined  to  a  segment  of  the  gene 
encoding  diphtheria  toxin  may  be  safely 
propagated  in  E.  coli  K-12  under  BL4 
containment  in  high  containment 
building  550  at  the  Frederick  Cancer 
Researdi  Facility.  If  the  investigators 
wish  to  proceed  with  the  experiment,  a 
prior  review  will  be  conducted  to  advise 
NIH  whether  the  proposal  has  sufficient 
scientific  merit  to  justify  the  use  of  the 
NIH  BL4  facility.  Before  any  of  the 
strains  may  be  removed  from  the  BL4 
facility,  data  on  their  safety  shall  be 
evaluated  by  the  Working  Group  on 
Toxins  and  the  working  group 
recommendation  shall  be  acted  upon  by 
NIH. 

Appendix  F-IV-J.  The  gene  segment 
encoding  the  A  subunit  of  cholera  toxin 
of  Vibrio  cholerae  may  be  joined  to  the 
transposons  Tn5  and  Tn5-131  and  the 
A-8ubunit:Tn5-131  hybrid  gene  cloned  in 
E.  coli  K-12  and  V.  cholerae  under  BLl 
containment  conditions. 

Appendix  G — Physical  Containment 

Appendix  G-I.  Standard  Practices  and 
Training.  The  first  principle  of 
containment  is  a  strict  adherence  to 
good  microbiological  practices(i-l(7). 
Consequently,  all  persoimel  directly  or 
indirectly  involved  in  experiments  on 
recombinant  DNAs  must  receive 
adequate  instruction  (see  Sections  IV- 
B-l-e  and  IV-B-5-d).  This  shall,  as  a 
minimum,  include  instructions  in  aseptic 
techniques  and  in  the  biology  of  the 
organisms  used  in  the  experiments  so 
that  the  potential  biohazards  can  be 
understood  and  appreciated. 

Any  research  group  working  with 
agents  with  a  known  or  potential 
biohazard  shall  have  an  emergency  plan 
which  describes  the  procedures  to  be 
followed  if  an  accident  contaminates 
personnel  or  the  environment.  The  PI 
must  ensure  that  everyone  in  the 
laboratory  is  familiar  with  both  the 
potential  hazards  of  the  work  and  the 
emergency  plan  (see  Sections  IV^-3-d 
and  IV-B-5-e).  If  a  research  group  is 
working  with  a  known  pathogen  for 
which  there  is  an  effective  vaccine,  the 
vaccine  should  be  made  available  to  all 
workers.  Where  serological  monitoring 
is  clearly  appropriate,  it  shall  be 
provided  (see  Section  IV-B-l-f). 

The  "Laboratory  Safety  Monograph" 
and  Biosafety  in  Microbiological  and 
Biomedical  Laboratories(2)  booklets 


describe  practices,  equipment,  and 
facilities  in  detail. 

Appendix  G-II.  Physical  Containment 
Levels.  The  objective  of  physical 
containment  is  to  confine  organisms 
containing  recombinant  DNA  molecules 
and  thus  to  reduce  the  potential  for 
exposure  of  the  laboratory  worker, 
persons  outside  of  the  laboratory,  and 
the  environment  to  organisms  containing 
recombinant  DNA  molecules.  Physical 
containment  is  achieved  through  the  use 
of  laboratory  practices,  containment 
equipment  and  special  laboratory 
design.  Emphasis  is  placed  on  primary 
means  of  physical  containment  which 
are  provided  by  laboratory  practices 
and  containment  equipment.  Special 
laboratory  design  provides  a  secondary 
means  of  protection  against  the 
accidental  release  of  organisms  outside 
the  laboratory  or  to  the  environment 
Special  laboratory  design  is  used 
primarily  in  facilities  in  which 
experiments  of  moderate  to  high 
potential  hazards  are  performed. 

Combinations  of  laboratory  practices, 
containment  equipment  and  special 
laboratory  design  can  be  made  to 
achieve  different  levels  of  physical 
containment.  Four  levels  of  physical 
containment,  which  are  designated  as 
BLl.  BL2,  BL3,  and  BL4,  are  described.  It 
should  be  emphasized  that  the 
descriptions  and  assignments  of 
physical  containment  detailed  below  are 
based  on  existing  approaches  to 
containment  of  pathogenic  organisms(2). 
The  National  Cancer  Institute  describes 
three  levels  for  research  on  oncogenic 
viruses  which  roughly  correspond  to  our 
BL2.  BL3,  and  BL4  level8(J). 

It  is  recognized  that  several  different 
combinations  of  laboratory  practices, 
containment  equipment,  and  special 
laboratory  design  may  be  appropriate 
for  containment  of  specific  research 
activities.  The  Guidelines,  therefore, 
allow  alternative  selections  of  primary 
containment  equipment  within  facihties 
that  have  been  designed  to  provide  BL3 
and  BL4  levels  of  physical  containment. 
The  selection  of  alternative  methods  of 
primary  containment  is  dependent 
however,  on  the  level  of  biological 
containment  provided  by  the  host-vector 
system  used  in  the  experiment. 
Consideration  will  also  be  given  by  the 
Director.  NIH,  with  the  advice  of  the 
RAC  to  other  combinations  which 
achieve  an  equivalent  level  of 
containment  (see  Section  IV-C-l-b-(2)- 
(b)). 

Appendix  G-II-A.  Biosafety  Level  1 
(BLl)  (13). 

Appendix  G-II-A-1.  Standard 
Microbiological  Practices. 
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Appendix  G-If-A-1-a.  Access  to  the 
laboratory  is  limited  of  restricted  at  the 
discretion  of  the  laboratory  director 
when  experiments  are  in  progress. 

Appendix  G-lf-A-1-b.  Work  surfaces 
are  decontaminated  once  a  day  and 
after  any  spill  of  viable  material. 

Appendix  G-U-A-1-c.  All 
contaminated  liquid  or  solid  wastes  are 
decontaminated  before  disposal. 

Appendix  G~II-A~l-d.  Mechanical  - 
pipetting  devices  are  used:  mouth 
pipetting  is  prohibited. 

Appendix  G-lI-A-l-e.  Eating, 
drinking,  smoking,  and  applying 
cosmetics  are  not  permitted  in  the  work 
area.  Food  may  be  stored  in  cabinets  or 
refrigerators  designated  and  used  for 
this  purpose  only. 

Appendix  G-Il-A-l-f.  Persons  wash 
their  hands  after  they  handle  materials 
involving  organisms  containing 
recombinant  DNA  molecules,  and 
animals,  and  before  leaving  the 
laboratory. 

Appendix  G-H-A-1-g.  All  procedures 
are  performed  carefully  to  minimize  the 
creation  of  aerosols. 

Appendix  G-U-A-l-h.  It  is 
recommended  that  laboratory  coats, 
gowns,  or  uniforms  be  worn  to  prevent 
contamination  or  soiling  of  street 
clothes. 

Appendix  G-Il-A-2.  Special 
Practices. 

Appendix  G-If-A-2-a.  Contaminated 
materials  that  are  to  be  decontaminated 
at  a  site  away  from  the  laboratory  are 
placed  in  a  durable  leakproof  container 
which  is  closed  before  being  removed 
from  the  laboratory. 

Appendix  C-lI-A-2-b.  An  insect  and 
rodent  control  program  is  in  effect 

Appendix  G-lI-A-3.  Containment 
Equipment 

Appendix  G-lI-A-d-a.  Special 
contaimnent  equipment  is  generally  not 
required  for  manipulations  of  agents 
assigned  to  Biosafety  Level  1. 

Appendix  G-II-A-4.  Laboratory 
Facilities. 

Appendix  G-Il-A-4-a.  The  laboratory 
is  designed  so  that  It  can  be  easily 
cleaned. 

Appendix  G-II-A-4-b.  Bench  tops  are 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

Appendix  G-II-A-4-c.  Laboratory 
furniture  is  sturdy.  Spaces  between 
benches,  cabinets,  and  equipment  are 
accessible  for  cleaning. 

Appendix  G-n-A-4-d.  Each 
laboratory  contains  a  sink  for  hand- 
washing. 

Appendix  G-II-A-4-e.  If  the 
laboratory  has  windows  that  open,  they 
are  Titted  with  fly  screens. 
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Appendix  G-II-B.  Biosafety  Level  2 
(BL2)(14). 

Appendix  G-II-rB-I.  Standard 
Microbiological  Practices. 

Appendix  G-lI-B~l-a.  Access  to  the 
laboratory  is  limited  or  restricted  by  the 
laboratory  director  when  work  with 
organisms  containing  recombinant  DNA 
molecules  is  in  progress. 

Appendix  G-II-B-l-b.  Work  surfaces 
are  decontaminated  at  least  once  a  day 
and  after  any  spill  of  viable  material. 

Appendix  G-II-B-l-c.  All 
contaminated  liquid  or  solid  wastes  are 
decontaminated  before  disposal. 

Appendix  G-ll-B-l-d.  Mechanical 
pipetting  devices  are  used;  mouth 
pipetting  is  prohibited. 

Appendix  G-ll-B-l-e.  Eating, 
drinking,  smoking,  and  applying 
cosmetics  are  not  permitted  in  the  work 
area.  Food  may  be  stored  in  cabinets  or 
refrigerators  designated  and  used  for 
this  purpose  only. 

Appendix  G-II~B-l-f.  Persons  wash 
their  hands  after  handling  materials 
involving  organisms  containing 
recombinant  DNA  molecules,  and 
animals,  and  when  they  leave  the 
laboratory. 

Appendix  G-Il-B-1-^.  All  procedures 
are  performed  carefully  to  minimize  the 
creation  of  aerosols. 

Appendix  G-II-B-l-h.  Experiments  of 
lesser  biohazard  potential  can  be 
carried  out  concurrently  in  carefully 
demarcated  areas  of  the  same 
laboratory. 

Appendix  G-/I-B-2.  Special  Practices. 

Appendix  G-II-B-2-a.  Contaminated 
materials  that  are  to  be  decontaminated 
at  a  site  away  from  the  laboratory  are 
placed  in  a  durable  leakproof  container 
which  is  closed  before  being  removed 
from  the  laboratory. 

Appendix  G-II-B-2-b.  The  laboratory 
director  limits  access  to  the  laboratory. 
The  director  has  the  final  responsibility 
for  assessing  each  circumstances  and 
determining  who  may  enter  or  work  in 
the  laboratory. 

Appendix  G-II-B-2-c.  The  laboratory 
director  establishes  policies  and 
procedures  whereby  only  persons  who 
have  been  advised  of  the  potential 
hazard  and  meet  any  specific  entry 
requirements  (e.g.,  immunization)  enter 
the  laboratory  or  animal  rooms. 

Appendix  G-II-B-2-d.  When  the 
organisms  containing  recombinant  DNA 
molecules  in  use  in  the  laboratory 
require  special  provisions  for  entry  (e.g.. 
vaccination,  a  hazard  warning  sign 
incorporating  the  universal  biohazard 
symbol  is  posted  on  the  access  door  to 
the  laboratory  work  area.  The  hazard 
warning  sign  identifies  the  agent,  lists 
the  name  and  telephone  number  of  the 
laboratory  director  or  other  responsible 


per8on(s],  and  indicates  the  special 
requirement(8)  for  entering  the 
laboratory. 

Appendix  G-/l-B-2-e.  An  insect  and 
rodent  control  program  is  in  effect. 

Appendix  G-lI-B-2-f.  Laboratory 
coats,  gowns,  smocks,  or  uniforms  are 
worn  while  in  the  laboratory.  Before 
leaving  the  laboratory  for  nonlaboretory 
areas  (e.g.,  cafeteria,  library, 
administrative  offices),  this  protective 
clothing  is  removed  and  left  in  the 
laboratory  or  covered  with  a  clean  coat 
not  used  in  the  laboratory. 

Appendix  G-ll-B-2-g.  Animals  not 
involved  in  the  work  being  performed 
are  not  permitted  in  the  laboratory. 

Appendix  G-Il-B-2-h.  Special  care  is 
taken  to  avoid  skin  contamination  with 
organisms  containing  recombinant  DNA 
molecules:  gloves  should  be  worn  when 
handling  experimental  animals  and 
when  skin  contact  with  the  agent  is 
unavoidable. 

Appendix  G-II-B-2-L  All  wastes  from 
laboratories  and  animal  rooms  are 
appropriately  decontaminated  before 
disposal. 

Appendix  G-H-B-2-j.  Hypodermic 
needles  and  syringes  are  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle-locking 
syringes  or  disposable  syringe-needle 
units  (i.e.,  needle  is  integral  to  the 
syringe)  are  used  for  the  injection  or 
aspiration  of  fluids  containing  organisms 
that  contain  recombinant  DNA 
molecules.  Extreme  caution  should  be 
used  when  handling  needles  and 
syringes  to  avoid  autoinoculation  and 
the  generation  of  aerosols  during  use 
and  disposal.  Needles  should  not  be 
bent,  sheared,  replaced  in  the  needle 
sheath  or  guard  or  removed  from  the 
syringe  following  use.  The  needle  and 
syringe  should  be  promptly  placed  in  a 
puncture-resistant  container  and 
decontaminated,  preferably  by 
autoclaving,  before  discard  or  reuse. 

Appendix  G-II-B-2-k.  Spills  and 
accidents  which  result  in  overt 
exposures  to  organisms  containing 
recombinant  DNA  molecules  are 
immediately  reported  to  the  laboratory 
director.  Medical  evaluation, 
surveillance,  and  treatment  are  provided 
as  appropriate  and  written  records  are 
maintained. 

Appendix  G-II-B-2-1.  When 
appropriate,  considering  the  agent(s) 
handled,  baseline  serum  samples  for 
laboratory  and  other  at-risk  personnel 
are  collected  and  stored.  Additional 
serum  specimens  may  be  collected 
periodically  depending  on  the  agents 
handled  or  the  function  of  the  facility. 
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Appendix  G-H-B-2-m.  A  biosafety 
manual  is  prepared  or  adopted. 
Personnel  are  advised  of  special 
hazards  and  are  required  to  read 
instructions  on  practices  and  procedures 
and  to  follow  them. 

Appendix  G-II-B-3.  Containment 
Equipment. 

Appendix  G-U-B-3-a.  Biological 
safety  cabinets  (Class  I  or  II)  (see 
Appendix  G-III-12)  or  other  appropriate 
personal  protective  or  physical 
containment  devices  are  used  whenever: 

Appendix  G-II-B-3-a-(l).  Procedures 
with  a  high  potential  for  creating 
aerosols  are  conducted(i5).  These  may 
include  centrifuging,  grinding,  blending, 
vigorous  shaking  or  mixing,  sonic 
disruption,  opening  containers  of 
materials  whose  internal  pressures  may 
be  different  from  ambient  pressures, 
inoculating  animals  intranasally.  and 
harvesting  infected  tissues  from  animals 
or  eggs. 

Appendix  G-II-B-3-a-(2).  High 
concentrations  or  large  volumes  of 
organisms  containing  recombinant  DNA 
molecules  are  used.  Such  materials  may 
be  centrifuged  in  the  open  laboratory  if 
sealed  heads  or  centrifuge  safety  cups 
are  used  and  if  they  are  opened  only  in 
a  biological  safety  cabinet. 

Appendix  G-II-B-4.  Laboratory 
Facilities. 

Appendix  G-n-B-4-a.  The  laboratory 
is  designed  so  that  it  can  be  easily 
cleaned. 

Appendix  G-II-B-4-b.  Bench  tops  are 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

Appendix  G-II-B-4-c.  Laboratory 
furniture  is  sturdy  and  spaces  between 
benches,  cabinets,  and  equipment  are 
accessible  for  cleaning. 

Appendix  G-II-B-4-d.  Each 
laboratory  contains  a  sink  for  hand- 
washing. 

Appendix  G-II-B-4-e.  If  the 
laboratory  has  windows  that  open,  they 
are  fitted  with  fly  screens. 

Appendix  G-II-B-4-f.  An  autoclave 
for  decontaminating  laboratory  wastes 
is  available. 

Appendix  G-II-C.  Biosafety  Level  3 
(BL3)il6). 

Appendix  G-II-C-1.  Standard 
Microbiological  Practices. 

Appendix  G-II-C-l-a.  Work  surfaces 
are  decontaiminated  at  least  once  a  day 
and  after  any  spill  of  viable  material. 

Appendix  G-II-C-l-b.  All 
contaiminated  liquid  or  solid  wastes  are 
decontaminated  before  disposal. 

Appendix  G-II-C-l-c.  Mechanical 
pipetting  devices  are  used;  mouth 
pipetting  is  prohibited. 

Appendix  G-II-C-l-d.  Eating, 
drinking,  smoking,  storing  food,  and 


applying  cosmetics  are  not  permitted  in 
the  woric  area. 

Appendix  G-II-C-l-e.  Persons  wash 
their  hands  after  handling  materials 
involving  organisms  containing 
recombinant  DNA  molecules,  and         .^ 
animals,  and  when  they  leave  the 
laboratory. 

Appendix  G-II-C-l-f  All  procedures 
are  performed  carefully  to  minimize  the 
creation  of  aerosols. 

Appendix  G-II-C-l-g.  Persons  under 
16  years  of  age  shall  not  enter  the 
laboratory. 

Appendix  G-II-C-l-h.  If  experiments 
involving  other  organisms  which  require 
lower  levels  of  containment  are  to  be 
conducted  in  the  same  laboratory 
concurrently  with  experiments  requiring 
BL3  level  physical  containment,  they 
shall  be  conducted  in  accordance  with 
all  BL3  level  laboratory  practices. 

Appendix  G-n-C-2.  Special  Practices. 

Appendix  G-II-C-2-a.  Laboratory 
doors  are  kept  closed  when  experiments 
are  in  progress. 

Appendix  G-II-C-2-b.  Contaminated 
materials  that  are  to  be  decontaminated 
at  a  site  away  from  the  laboratory  are 
placed  in  a  durable  leakproof  container 
which  is  closed  before  being  removed 
from  the  laboratory. 

Appendix  G-II-C-2-c.  The  laboratory 
director  controls  access  to  the 
laboratory  and  restricts  access  to 
persons  whose  presence  is  required  for 
program  or  support  purposes.  The 
director  has  the  final  responsibility  for 
assessing  each  circumstance  and 
determining  who  may  enter  or  work  in 
the  laboratory. 

Appendix  G-If-C-2-d.  The  laboratory 
director  establishes  policies  and 
procedures  whereby  only  persons  who 
have  been  advised  of  the  potential 
biohazard,  who  meet  any  specific  entry 
requirements  (e.g.,  immunization),  and 
.who  comply  with  all  entry  and  exit 
procedures  enter  the  laboratory  or 
animal  rooms. 

Appendix  G-II-C-2-e.  When 
organisms  containing  recombinant  DNA 
molecules  or  experimental  animals  are 
present  in  the  laboratory  or  containment 
module,  a  hazard  warning  sign 
incorporating  the  universal  biohazard 
symbol  is  posted  on  all  laboratory  and 
animal  room  access  doors.  The  hazard 
warning  sign  identifies  the  agent,  lists 
the  name  and  telephone  number  of  the 
laboratory  director  or  other  responsible 
person(s),  and  indicates  any  special 
requirements  for  entering  the  laboratory, 
such  as  the  need  for  immunizations, 
respirators,  or  other  personal  protective 
measures. 

Appendix  G-U-C-2r-f  All  activities 
involving  organisms  containing  ,' 

recombinant  DNA  molecules  are 


conducted  in  biological  safety  cabinets 
or  other  physical  containment  devices 
within  the  containment  module.  No 
work  in  open  vessels  is  conducted  on 
the  open  bench. 

Appendix  G-II-C-2-g.  The  work 
surfaces  of  biological  safety  cabinets 
and  other  containment  equipment  are 
decontaminated  when  work  with 
organisms  containing  recombinant  DNA 
molecules  is  finished.  Plastic-backed 
paper  toweling  used  on  nonperforated 
work  surfaces  within  biological  safety 
cabinets  facilitates  clean-up. 

Appendix  G-II-C-2-h.  An  insect  and 
rodent  control  program  is  in  effect. 

Appendix  G-n-C-2-i.  Laboratory 
clothing  that  protects  street  clothing 
(e.g.,  solid  front  and  wrap-around 
gowns,  scrub  suits,  coveralls)  is  worn  in 
the  laboratory.  Laboratory  clothing  is 
not  worn  outside  the  laboratory,  and  it 
is  decontaminated  before  being 
laundered. 

Appendix  G-II-C-2-j.  Special  care  is 
taken  to  avoid  skin  contamination  with 
contaminated  materials;  gloves  should 
be  worn  when  handling  infected  animals 
and  when  skin  contact  with  infectious 
materials  is  unavoidable. 

Appendix  G-II-C-2-k.  Molded 
surgical  masks  or  respirators  are  worn 
in  rooms  containing  experimental 
animals. 

Appendix  G-II-C-2-l.  Animals  and 
plants  not  related  to  the  work  being 
conducted  are  not  permitted  in  the 
laboratory. 

Appendix  G-H-C-2-m.  Laboratory 
animals  held  in  a  BL3  area  shall  be 
housed  in  partial-containment  caging 
systems,  such  as  Horsfall  units  [11\, 
open  cages  placed  in  ventilated 
enclosures,  solid-wall  and  -bottom  cages 
covered  by  filter  bonnets,  or  solid-wall 
and  -bottom  cages  placed  on  holding 
racks  equipped  with  ultraviolet  in 
radiation  lamps  and  reflectors. 

No(«. — Conventional  caging  systems  may 
be  used  provided  that  ail  peraonnel  wear 
appropriate  personal  protective  devices. 
Iliese  shall  include  at  a  minimum  wrap- 
around gowns,  kead  covers,  gloves,  shoe 
covers,  and  respirators.  All  personnel  shall 
shower  on  exit  from  areas  where  these 
devices  are  required. 

Appendix  G-lI-C-2-n.  All  wastes     " 
from  laboratories  and  animal  rooms  are 
appropriately  decontaminated  before 
disposal. 

Appendix  G-II-C-2-o.  Vacuum  lines 
are  protected  with  high  efficiency 
particulate  air  (HEPA)  filters  and  liquid 
disinfectant  traps. 

Appendix  G-II-C-2-p.  Hypodermic 
needles  and  syringes  are  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
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diaphragm  bottles.  Only  needle-locking 
syringes  and  disposable  syringe-needle 
units  (i.e.,  needle  is  integral  to  the 
syringe]  are  used  for  the  injection  or 
aspiration  of  fluids  containing  organisms 
that  contain  recombinant  DNA 
molecules.  Extreme  caution  should  be 
used  when  handling  needles  and 
sjrringes  to  avoid  autoinoculation  and 
the  generation  of  aerosols  during  use 
and  disposal.  Needles  should  not  be 
bent  sheared,  replaced  in  the  needle 
sheath  or  guard  or  removed  from  the 
syringe  following  use.  The  needle  and 
sjrringe  should  be  promptly  placed  in  a 
puncture-resistant  container  and 
decontaminated,  preferably  by 
autoclaving.  before  discard  or  reuse. 

Appendix  G-H-C-2-q.  Spills  and 
accidents  which  result  in  overt  or 
potential  exposures  to  organisms 
containing  recombinant  DNA  molecules 
are  immediately  reported  to  the 
laboratory  director.  Appropriate  medical 
evaluation,  surveillance,  and  treatment 
are  provided  and  written  records  are 
maintained. 

Appendix  G-II-C-2-r.  Baseline  serum 
samples  for  all  laboratory  and  other  at- 
risk  personnel  should  be  collected  and 
stored.  Additional  serum  specimens  may 
be  collected  periodically  depending  on 
the  agents  handled  or  the  function  of  the 
laboratory. 

Appendix  G-II-C-C-2-8.  A  biosafety 
manual  is  prepared  or  adopted. 
Personnel  are  advised  of  special 
hazards  and  are  required  to  read 
instructions  on  practices  and  procedures 
and  to  follow  them. 

Appendix  G-U-C-2-t  Alternative 
Selection  of  Containment  Equipment. 
Experimental  procedures  involving  a 
host-vector  system  that  provides  a  one- 
step  higher  level  of  biological 
containment  then  that  specified  can  be 
conducted  in  the  BL3  laboratory  using 
containment  equipment  specifled  for  the 
BL2  level  of  physical  containment. 
Experimental  procedures  involving  a 
host-vector  system  that  provides  a  one- 
step  lower  level  of  biological 
containment  than  that  specified  can  be 
conducted  in  the  BL3  laboratory  using 
containment  equipment  specified  for  the 
BL4  level  of  physical  containment. 
Alternative  combination  of  containment 
safeguards  are  shown  in  Table  1. 

Appendix  G-lI-C-3.  Containment 
Equipment. 

Appendix  G-II-C-3-a.  Biological 
safety  cabineU  (Class  1,  II.  or  III)  (see 
Appendix  G-III-12)  or  other  appropriate 
conbinations  of  personal  protective  or 
physical  containment  devices  (e.g., 
special  protective  clothing,  masks, 
gloves,  respirators,  centrifuge  safety 
cups,  sealed  centrifuge  rotors,  and 
containment  caging  for  animals)  are 


used  for  all  activities  with  organisms 
containing  recombinant  DNA  molecules 
which  pose  a  threat  of  aerosol  exposure. 
These  include:  Manipulation  of  cultures 
and  of  those  clinical  or  environmental 
materials  which  may  be  a  source  of 
aerosols;  the  aerosol  challenge  of 
experimental  animals;  and  harvesting 
infected  tissues  or  fluids  from 
experimental  animals  and  embryonate 
eggs,  and  necropsy  of  experimental 
animals. 

Appendix  G-U-C-4.  Laboratory 
Facilities. 

Appendix  G-II-C-4-a.  The  laboratory 
is  separated  from  areas  which  are  open 
to  unrestricted  traffic  flow  within  the 
building.  Passage  through  two  sets  of 
doors  is  the  basic  requirement  for  entry 
into  the  laboratory  from  access 
corridors  or  other  contiguous  areas. 
Physical  separation  of  the  high 
containment  laboratory  from  access 
corridors  or  other  laboratories  or 
activities  may  also  be  provided  by  a 
double-doored  clothes  change  room 
(showers  may  be  included),  airlock,  or 
other  access  facility  which  requires 
passage  through  two  sets  of  doors 
before  entering  the  laboratory. 

Appendix  G-lI-C-4-b.  The  interior 
surfaces  of  walls,  floors,  and  ceilings  are 
water  resistant  so  that  they  can  be 
easily  cleaned.  Penetrations  in  these 
surfaces  are  sealed  or  capable  of  being 
sealed  to  facilitate  decontaminating  the 
area. 

Appendix  G-lI-C-4-c.  Bench  tops  are 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat 

Appendix  G-II-C-4-d.  Laboratory 
furniture  is  sturdy  and  spaces  between 
benches,  cabinets,  and  equipment  are 
accessible  for  cleaning. 

Appendix  G-II-C~4-e.  Each 
laboratory  contains  a  sink  for  hand- 
washing. The  sink  is  foot,  elbow,  or 
automatically  operated  and  is  located 
near  the  laboratory  exit  door. 

Appendix  G-II-C-4-f.  Windows  in  the 
laboratory  are  closed  and  sealed. 

Appendix  G-II-C-4-g.  Access  doors 
to  the  laboratory  or  containment  module 
are  self-closing. 

Appendix  G-ll-C-4-h.  An  autoclave 
for  decontaminating  laboratory  wastes 
is  available  preferably  writhin  the 
laboratory. 

Appendix  G-II-C-4-i.  A  ducted 
exhaust  air  ventilation  system  is 
provided.  This  system  creates 
directional  airflow  that  draws  air  into 
the  laboratory  through  the  entry  area. 
The  exhaust  air  is  not  recirculated  to 
any  other  area  of  the  building,  is 
discharged  to  the  outside,  and  is 
dispersed  away  from  the  occupied  areas 
and  air  intakes.  Personnel  must  verify 


that  the  direction  of  the  airflow  (into  the 
laboratory)  is  proper.  The  exhaust  air 
from  the  laboratory  room  can  be 
discharged  to  the  outside  without  being 
filtered  or  otherwise  treated. 

Appendix  G-II-C-4-j.  The  HEPA- 
filtered  exhaust  air  from  Class  I  or  Class 

II  biological  safety  cabinets  is 
discharged  directly  to  the  outside  or 
through  the  building  exhaust  system. 
Exhaust  air  from  Class  I  or  II  biological 
safety  cabinets  may  be  circulated  within 
the  laboratory  if  the  cabinet  is  tested 
and  certified  at  least  very  twelve 
months.  If  the  HEPA-filtered  exhaust  air 
from  Class  I  or  II  biological  safety 
cabinets  is  to  be  discharged  to  the 
outside  through  the  building  exhaust  air 
system,  it  is  connected  to  this  system  in 
a  manner  (e.g.,  thimble  unit  connection 
(12)  that  avoids  any  interference  with 
the  air  balance  of  the  cabinets  or 
building  exhaust  system. 

Appendix  G-II-D.  Biosafety  Level  4 
(BL4J. 

Appendix  G-II-D-t.  Standard 
Microbiological  Practices. 

Appendix  G-lI-D-l-a.  Work  surfaces 
are  decontaminated  at  least  once  a  day 
and  immediately  after  any  spill  of  viable 
material. 

Appendix  G-II-D-l-b.  Only 
mechanical  pipetting  devices  are  used. 

Appendix  G-ll-D-l-c.  Eating, 
drinking,  smoking,  storing  food,  and 
applying  cosmetics  are  not  permitted  in 
the  laboratory. 

Appendix  G-lI-D-l-d.  All  procedures 
are  perfomred  carefully  to  minimize  the 
creation  of  aerosols. 

Appendix  G-II-D-2.  Special 
Practices. 

Appendix  G-n-D-2-c.  Biological 
materials  to  be  removed  from  the  Class 

III  cabinets  or  from  the  maximum 
containment  laboratory  in  a  viable  or 
intact  state  are  transferred  to  a 
nonbreakable,  sealed  primary  container 
and  then  enclosed  in  a  nonbreakable, 
sealed  secondary  container  which  is 
removed  from  the  facility  through  a 
disinfectant  dunk  tank,  fumigation 
chamber,  or  an  airlock  designed  for  this 
purpose. 

Appendix  G-ll-D-2-b.  No  materials, 
except  for  biological  materials  that  are 
to  remain  in  a  viable  or  intact  state,  are 
removed  from  the  maximum 
containment  laboratory  unless  they 
have  been  autoclaved  or 
decontaminated  before  they  leave  the 
facility.  Equipment  or  material  which 
might  be  damaged  by  high  temperatures 
or  steam  is  decontaminated  by  gaseous 
.or  vapor  methods  in  an  airlock  or 
chamber  designed  for  this  purpose. 

Appendix  G-lI-D-2-c.  Only  persons 
whose  presence  in  the  facility  or 
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individual  laboratory  rooms  is  required 
for  program  or  support  purposes  are 
authorized  to  enter.  The  supervisor  has 
the  final  responsibility  for  assessing 
each  circumstance  and  determining  who 
may  enter  or  work  in  the  laboratory. 
Access  to  the  facility  is  limited  by 
means  of  secure,  locked  doors; 
accessibility  is  managed  by  the 
laboratory  director,  biohazards  control 
ol^icer,  or  other  person  responsible  for 
the  physical  security  of  the  facility. 
Before  entering,  persons  are  advised  of 
the  potential  biohazards  and  instructed 
as  to  appropriated  safeguards  for 
ensuring  their  safety.  Authorized 
persons  comply  with  the  instructions 
and  all  other  applicable  entry  and  exit 
procedures.  A  logbook  signed  by  all 
personnel  indicates  the  date  and  time  of 
each  entry  and  exit  Practical  and 
effective  protocols  for  emergency 
situations  are  established. 

Appendix  G-II-D-2-d.  Personnel 
enter  and  leave  the  facility  only  through 
the  clothing  change  and  shower  rooms. 
Personnel  shower  each  time  they  leave 
the  facility.  Personnel  use  the  airlocks  to 
enter  or  leave  the  laboratory  only  in  an 
emergency. 

Appendix  G-lI-D-2-e.  Street  clothing 
is  removed  in  the  outer  clothing  change 
room  and  kept  there.  Complete 
laboratory  clothing,  including 
undergarments,  pants,  and  shirts  or 
jumpsuits,  shoes,  and  gloves,  is  provided 
and  used  by  all  personnel  entering  the 
facility.  Head  covers  are  provided  for 
personnel  who  do  not  wash  their  hair 
during  the  exit  shower.  When  leaving 
the  laboratory  and  before  proceeding 
into  the  shower  area,  personnel  remove 
their  laboratory  clothing  and  store  it  in  a 
locker  or  hamper  in  the  inner  change 
room. 

Appendix  G-II-D-2-f  When  materials 
that  contain  organisms  containing 
recombinant  DNA  molecules  or 
experimental  animals  are  present  in  the 
laboratory  or  animal  rooms,  a  hazard 
warning  sign  incorporating  the  universal 
biohazard  symbol  is  posted  on  all 
access  doors.  The  sign  identifies  the 
agent,  lists  the  name  of  the  laboratory 
director  or  other  responsible  person(s), 
and  indicates  any  special  requirements 
for  entering  the  area  (e.g.,  the  need  for 
immunizations  or  respirators). 

Appendix  G-Il-D-2-g.  Supplies  and 
materials  needed  in  the  facility  are 
brought  in  by  way  of  the  double-doored 
autoclave,  fumigation  chamber,  or 
airlock  which  is  appropriately 
decontaminated  between  each  use. 
After  securing  the  outer  doors, 
personnel  within  the  facility  retrieve  the 
materials  by  opening  the  interior  doors 
or  the  autoclave,  fumigation  chamber,  or 


airlock.  These  doors  are  secured  after 
materials  are  brought  into  the  facility. 

Appendix  G-n-D-2-h.  An  insect  and 
rodent  control  program  is  in  effect 

Appendix  G-II-D-2-i.  Materials  (e.g., 
plants,  animals,  and  clothing)  not 
related  to  the  experiment  being 
conducted  are  not  permitted  in  the 
facility. 

Appendix  G-II-D-2-j.  Hypodermic 
needles  and  syringes  are  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle-lodcing 
syringes  or  disposable  syringe-needle 
units  (i.e.,  needle  is  integral  part  of  unit) 
are  used  for  the  injection  or  aspiration 
of  fluids  containing  organisms  that 
contain  recombinant  DNA  molecules. 
Needles  should  not  be  bent  sheared, 
replaced  in  the  needle  sheath  or  guard 
or  removed  from  the  syringe  following 
use.  The  needle  and  syringe  should  be 
placed  in  a  puncture-resistant  container 
and  decontaminated,  preferably  by 
autoclaving  before  discard  or  reuse. 
Whenever  possible,  cannulas  are  used 
instead  of  sharp  needles  (e.g.,  gavage). 

Appendix  G-Il-D-2-k.  A  system  is  set 
up  for  reporting  laboratory  accidents 
and  exposures  and  employee 
absenteeism  and  for  the  medical 
surveillance  of  potential  laboratory- 
associated  illnesses.  Written  records  are 
prepared  and  maintained.  An  essential 
adjunct  to  such  a  reporting-surveillance 
system  is  the  availability  of  a  facility  for 
quarantine,  isolation,  and  medical  care 
of  personnel  with  potential  or  known 
laboratory  associated  illnesses. 

Appendix  C-II-D-2-l.  Laboratory 
animals  involved  in  experiments 
requiring  BL4  level  physical  containment 
shall  be  housed  either  in  cages 
contained  in  Class  III  cabinets  or  in 
partial  containment  caging  systems 
(such  as  Horsfall  units  (11)),  open  cages 
placed  in  ventilated  enclosures,  or  solid- 
wall  and  -bottom  cages  placed  on 
holding  racks  equipped  with  ultraviolet 
irradiation  lamps  and  reflectors  that  are 
located  in  a  specialty  designed  area  in 
which  all  personnel  are  required  to  wear 
one-piece  positive  pressure  suits. 

Appendix  G-n-D-2-m.  Alternative 
Selection  of  Containment  Equipment. 
Experimental  procedures  involving  a 
host-vector  system  that  provides  a  one- 
step  higher  level  of  biological 
containment  than  that  specified  can  be 
conducted  in  the  BL4  facility  using 
containment  equipment  requirements 
specified  for  the  BL3  level  of  physical 
containment.  Alternative  combinations 
of  containment  safeguards  are  shown  in 
Table  I. 

Appendix  G-H-D-3.  Containment 
Equipment. 


Appendix  G-H-DS-a.  AD  procedores 
writhin  the  facflity  with  agents  assigned 
to  Biosafety  Level  4  are  conducted  in  the 
Class  in  biological  safety  cabinet  or  in 
Class  I  or  n  biological  safety  cabinets 
used  in  conjunction  with  one-piece 
positive  pressure  personnel  suits 
ventilated  by  a  life-support  system. 

Appendix  G-II-D^.  Laboratory 
Facilities. 

Appendix  G-II-D~4-a.  The  maximum 
containment  facility  consists  of  either  a 
separate  building  or  a  cleariy 
demarcated  and  isolated  zone  within  a 
building.  Outer  and  inner  change  rooms 
separated  by  a  shower  are  provided  for 
personnel  entering  and  leaving  the 
facility.  A  double-doored  autoclave, 
fumigation  diamber,  or  ventilated 
airlock  is  provided  for  passage  of  those 
materials,  supplies,  or  equipment  which 
are  not  brought  into  the  facility  through 
the  change  room. 

Appendix  G-lI-D-4-b.  Walls,  floors, 
and  ceilings  of  the  facility  are 
constructMl  to  form  a  sealed  internal 
shell  which  facilitate  fumigation  and  is 
animal  and  insect  proof.  The  internal 
surfaces  of  this  shell  are  resistant  to 
liquids  and  chemicals,  thus  facilitating 
cleaning  and  decontamination  of  the 
area.  All  penetrations  in  these  structures 
and  surfaces  are  sealed.  Any  drains  in 
the  floors  contain  traps  filled  with  a 
chemiscd  disinfectant  of  demonstrated 
efficacy  against  the  target  agent  and 
they  are  connected  directly  to  the  liquid 
waste  decontamination  system.  Sewer 
and  other  ventilation  lines  contain 
HEPA  filters. 

Appendix  G-II-D-4-c  Internal  facility 
appurtenances,  such  as  li^t  fixtures,  air 
ducts,  and  utility  pipes,  are  arranged  to 
minimize  the  horizontal  surface  area  on 
which  dust  can  settle. 

Appendix  G-n-D-4'd.  Bench  tops  have 
seamless  surfaces  which  are  impervious 
to  water  and  resistant  to  adds,  alkalis, 
organic  solvents,  and  moderate  heat 

Appendix  G-II-D-4-e.  Laboratory 
furniture  is  of  simple  and  sturdy 
construction,  and  spaces  between 
benches,  cabinets,  and  equipment  are 
accessible  for  cleaning. 

Appendix  G-II-D-4-f  A  foot  elbow,  or 
automatically  operated  hand-washing 
sink  is  provided  near  the  door  of  each 
laboratory  room  in  the  facility. 

Appendix  G-II-D-4-g.  If  there  is  a 
central  vacuum  system,  it  does  not  serve 
areas  outside  the  facility.  In-line  HEPA 
filters  are  placed  as  near  as  practicable 
to  each  use  point  or  service  cock.  Filters 
are  installed  to  permit  in-place 
decontamination  and  replacement 
Other  liquid  and  gas  services  to  the 
facility  are  protected  by  devices  that 
prevent  backflow. 
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Appendix  G-lI-D-4-h.  If  water 
fountaiiu  are  provided,  they  are  foot 
operated  and  are  located  in  the  facility 
corridors  outside  the  laboratory.  The 
water  service  to  the  fountain  is  not 
connected  to  the  backflow-protected 
distribution  system  supplying  water  to 
the  laboratory  areas. 

Appendix  G-lI-D-4-i.  Access  doors  to 
the  laboratory  are  self-closing  and 
lockable. 

Appendix  G-II-D^J.  Any  windows 
are  breakage  resistant. 

Appendix  G-U-D-4-k.  A  double-doored 
autoclave  is  provided  for 
decontaminating  materials  passing  out 
of  the  facility.  The  autoclave  door  which 
opens  to  the  area  external  to  the  facility 
is  sealed  to  the  outer  wall  and 
automatically  controlled  so  that  the 
outside  door  can  only  be  opened  after 
the  autoclave  "sterilization"  cycle  has 
been  completed. 

Appendix  G-II-D-4-l.  A  pass-through 
dunk  tank,  fumigation  chamber,  or  an 
equivalent  decontamination  method  is 
provided  so  that  materials  and 
equipment  that  cannot  be 
decontaminated  in  the  autoclave  can  be 
safely  removed  from  the  facility. 

Appendix  G-lI-D-4-m.  Liquid  effluents 
from  laboratory  sinks,  biological  safety 
cabinets,  floore.  and  autoclave 
chambers  are  decontaminated  by  heat 
treabnent  before  being  released  from  the 
maximum  containment  facility.  Liquid 
wastes  &t)m  shower  rooms  and  toilets 
may  be  decontaminated  with  chemical 
disinfectants  or  by  heat  in  the  liquid 
waste  decontamination  system.  The 
procedure  used  for  heat 
decontamination  of  liquid  wastes  is 
evaluated  mechanically  and  biologically 
by  using  a  recording  thermometer  and 
an  indicator  microorganism  with  a 
defined  heat  susceptibility  pattern.  If 
liquid  wastes  from  the  shower  room  are 
decontaminated  with  chemical 
disifectants.  the  chemical  used  is  of 
demonstrated  efficacy  against  the  target 
or  indicator  microorganisms. 

Appendix  G-II-D-4-n.  An  individual 
supply  and  exhaust  air  ventilation 
system  is  provided.  The  system 
maintains  pressure  diHerentials  and 
directional  airflow  as  required  to  assise 
flows  inward  from  areas  outside  of  the 
facility  toward  areas  of  highest  potential 
risk  within  the  facility.  Manometers  are 
used  to  sense  pressure  differentials 
between  adjacent  areas  maintained  at 
different  pressure  levels.  If  a  system 
malfunctions,  the  manometers  sound  an 
alarm.  The  supply  and  exhaust  airflow 
is  interlocked  to  assure  inward  (or  zero) 
airflow  at  all  times. 

Appendix  G-II-D-4-o.  The  exhaust  air 
from  the  facility  is  Altered  through 
HEPA  filters  and  discharged  to  the 


outside  so  that  it  is  dispersed  away  from 
occupied  buildings  and  air  intakes. 
Within  the  facility,  the  filters  are  located 
as  near  the  laboratories  as  practicable 
in  order  to  reduce  the  length  of 
potentially  contaminated  air  ducts.  The 
filter  chambers  are  designed  to  allow  in 
situ  decontamination  before  filters  are 
removed  and  to  facilitate  certification 
testing  after  they  are  replaced.  Coarse 
filters  and  HEPA  filters  are  provided  to 
treat  air  supplied  to  the  facility  in  order 
to  increase  the  lifetime  of  the  exhaust 
HEPA  filters  and  to  protect  the  supply 
air  system  should  air  pressures  become 
unbalanced  in  the  laboratory. 

Appendix  G-II-D-4-p.  The  treated 
exhaust  air  from  Class  I  and  II  biological 
safety  cabinets  can  be  discharged  into 
the  laboratory  room  environment  or  the 
outside  through  the  facility  air  exhaust 
system.  If  exhaust  air  from  Class  I  or  II 
biological  safety  cabinets  is  discharged 
into  the  laboratory  the  cabinets  are 
tested  and  certified  at  6-month  intervals. 
The  treated  exhaust  air  from  Class  III 
biological  safety  cabinets  is  discharged, 
without  recirculation  through  two  sets 
of  HEPA  filters  in  series,  via  the  facility 
exhaust  air  system.  If  the  treated 
exhaust  air  from  any  of  these  cabinets  is 
discharged  to  the  outside  through  the 
facility  exhaust  air  system,  it  is 
connected  to  this  system  in  a  manner 
(e.g..  thimble  unit  connection  (12}}  that 
avoids  any  interference  with  the  air 
balance  of  the  cabinets  or  the  facility 
exhaust  air  system. 

Appendix  C-II-D-4-q.  A  specially 
designed  suit  area  may  be  provided  in 
the  facility.  Personnel  who  enter  this 
area  wear  a  one-piece  positive  pressure 
suit  that  is  ventilated  by  a  life-support 
system.  The  life-support  system  includes 
alarms  and  emergency  backup  breathing 
air  tanks.  Entry  to  this  area  is  through 
an  airlock  fitted  with  airtight  doors.  A 
chemcial  shower  is  provided  to 
decontaminate  the  surface  of  the  suit 
before  the  worker  leaves  the  area.  The 
exhaust  air  from  the  suit  area  is  filtered 
by  two  sets  of  HEPA  filters  installed  in 
series.  A  duplicate  filtration  unit, 
exhaust  fan,  and  an  automatically 
starting  emergency  power  source  are 
provided.  The  air  pressure  within  the 
suit  area  is  lower  than  that  of  any 
adjacent  area.  Emergency  lighting  and 
communication  systems  are  provided. 
All  penetrations  into  the  internal  shell  of 
the  suit  area  are  sealed.  A  double- 
doored  autoclave  is  provided  for 
decontaminating  waste  materials  to  be 
removed  from  the  suit  area. 


Table    i.— Possible   Alternate   COMStNA- 

nONS  OF  PHYStCAL  AND  BKX.OOICAL  COM- 
TAINMENT  SAFEGUARDS 
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Appendix  G-III — FootnolM  and  ReferancM 
of  AppendJixG. 

(7)  Laboratory  Safety  at  the  Center  for 
Disease  Control  (Sept.  1974),  U.S.  Department 
of  Health  Education  and  Welfare  Publication 
No.  CDC  75-8118. 

[2]  Biosafety  in  Microbiological  and 
Biomedical  Laboratories.  Ist  Edition  (March 
1984).  U.S.  Department  of  Health  and  Human 
Services,  Public  Health  Service.  Centers  for 
Disease  Control.  Atlanta.  Georgia  30333.  and 
National  Institutes  of  Health.  Bethesda. 
Maryland  20205. 

[3]  National  Cancer  Institute  Safety 
Standards  for  Research  Involvipf^Oncogenic 
Viruses  (Oct.  1974).  U.S.  Department  of 
Health,  Education  and  Welfare  Publication 
No.  (NIH)  75-790. 

[4]  National  Institutes  of  Health 
Biohazards  Safety  Guide  (1 974).  U.S. 
Department  of  Health.  Education,  and 
Welfare.  Public  Health  Service,  National 
Institutes  of  Health.  U.S.  Government  Printing 
Office.  Stock  No.  1740-00383. 

(5)  Biohazards  in  Biological  Research 
(1973).  A.  Hellman,  M.  N.  Oxman.  and  R. 
Pollack  (ed.)  Cold  Spring  Harbor  Laboratory. 

[6]  Handbook  of  Laboratory  Safety  (1971). 
2nd  Edition.  N.V.  Steere  (ed.).  The  Chemical 
Rubber  Co.,  Cleveland. 

(7)  Bodily.  J.  L  (1970}.  General 
Administration  of  the  Laboratory,  H.  L 
Bodily,  E.  L  Updyke.  and  J.  O.  Mason  (eds.). 
Diagnostic  Procedures  for  Bacterial,  Mycotic 
and  Parasitic  Infections.  American  Public 
Health  Association,  New  York.  pp.  11-28. 

(8)  Darlow.  H  .M.  (1969).  Safety  in  the 
Microbiological  Laboratory.  In  J.  R.  Norris 
and  D.  W.  Robbins  (ed.).  Methods  in 
Microbiology.  Academic  Press,  Inc.,  New 
York.  pp.  169-204. 

(9)  The  Prevention  of  Laboratory  Acquired 
Infection  (1974).  C.  H.  Collins.  E.  G.  Hartley, 
and  R.  Pilsworth.  Public  Health  Laboratory 
Service,  Monograph  Series  No.  6. 

(10)  Chatigny,  M.  A.  (1961).  Protection 
Against  Infection  in  the  Microbiological 
Laboratory:  Devices  and  Procedures.  In  W. 
W.  Umbreit  (ed.).  Advances  in  Applied 
Microbiology.  Academic  Press.  New  York. 
N.Y.  3:131-192. 

[11]  Horsfall,  F.  L,  Jr..  and  J.  H.  Baner 
(1940).  Individual  Isolation  of  Infected 
Animals  in  a  Single  Room.  \.  Bact.  40,  569- 
580. 

[12]  Biological  safety  cabinets  referred  to  in 
this  section  are  classified  as  Class  I.  Class  //, 
or  Class  III  cabinets.  A  Class  /  is  a  ventilated 
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cabinet  for  personnel  protection  having  an 
inward  flow  of  air  away  from  the  operator. 
The  exhaust  air  from  this  cabinet  is  filtered 
through  a  high-efficiency  particulate  air 
(HEPA)  filter.  This  cabinet  is  used  in  three 
operational  modes:  (1)  With  a  full-width  open 
front.  (2)  with  an  installed  front  closure  panel 
(having  four  8-inch  diameter  openings) 
without  gloves,  and  (3)  with  an  installed  front 
closure  panel  equipped  with  arm-lengdt 
rubber  gloves.  The  face  velocity  of  the 
inward  flow  of  air  through  the  full-width  open 
front  is  75  feet  per  minute  or  greater. 

A  Class  II  cabinet  is  a  ventilated  cabinet 
for  personnel  and  product  protection  having 
an  open  front  with  inward  air  flow  for 
personnel  protection,  and  HEPA  filtered  mass 
recirculated  air  flow  for  product  protection. 
The  cabinet  exhaust  air  is  filtered  through  a 
HEPA  filler.  The  face  velocity  of  the  inward 
flow  of  air  through  the  full-width  open  front  is 
75  feet  per  minute  or  greater.  Design  and 
performance  specifications  for  Class  II 
cabinets  have  been  adopted  by  the  National 
Sanitation  Foundation.  Ann  Arbor,  Michigan. 
A  Class  III  cabinet  is  a  closed  front 
ventilated  cabinet  of  gas-tight  construction 
which  provides  the  highest  level  of  personnel 
protection  of  all  biohazard  safety  cabinets. 
The  interior  of  the  cabinet  is  protected  from 
contaminants  exterior  to  the  cabinet.  The 
cabinet  is  fitted  with  arm-length  rubber 
gloves  and  is  operated  under  a  negative 
pressure  of  at  least  0.5  inches  water  guage. 
All  supply  air  is  filtered  through  HEPA  filters. 
Exhaust  air  is  filtered  through  two  HEPA 
filters  or  one  HEPA  filter  and  incinerator 
before  being  discharged  to  the  outside 
environment.  National  Sanitation  Foundation 
Standard  49. 1976.  Class  II  (Laminar  Flow) 
Biohazard  Cabinetry.  Ann  Arbor,  Michigan. 

{13)  Biosafety  Level  1  is  suitable  for  work 
involving  agents  of  no  kno%vn  or  minimal 
potential  hazard  to  laboratory  personnel  and 
the  environment.  The  lat>oratory  is  not 
separated  from  the  general  traffic  patterns  in 
the  building.  Work  is  generally  conducted  on 
open  bench  tops.  Special  containment 
equipment  is  not  required  or  generally  used. 
Laboratory  personnel  have  specific  training 
in  the  procedures  conducted  in  the  laboratory 
and  are  supervised  by  a  scientist  with 


general  training  in  microbiology  or  a  related 
science  (see  Appendix  G-IlI-2). 

(14)  Biosafety  Level  2  is  similar  to  Level  1 
and  is  suitable  for  work  involving  agents  of 
moderate  potential  hazard  to  personnel  and 
the  environment.  It  differs  in  that:  (1) 
Laboratory  personnel  have  specific  training 
in  handling  pathogenic  agents  and  are 
directed  by  competent  scientists;  (2)  access  to 
the  laboratory  is  limited  when  work  is  being 
conducted;  and  (3)  certain  procedures  in 
which  infectious  aerosols  are  created  are 
conducted  in  biological  safety  cabinets  or 
other  physical  containment  equipment  (see 
Appendix  G-UI-2). 

(15)  Office  of  Reseach  Safety,  National 
Cancer  Institute,  and  the  Special  Committee 
of  Safety  and  Health  Experts.  1978. 
■'Laboratory  Safety  Monograph:  A 
Supplement  to  the  NIH  Guidelines  for 
Recombinant  DNA  Research."  Bethesda. 
Maryland,  National  Institutes  of  Health. 

(16)  Biosafety  Level  3  is  applicable  to 
clinical,  diagnostic,  teaching,  research,  or 
production  facilities  in  which  work  is  done 
with  indigenous  or  exotic  agents  which  may 
cause  serious  or  potentially  lethal  disease  as 
result  of  exposure  by  the  inhalation  route. 
Laboratory  personnel  have  specific  training 
in  handhng  pathogenic  and  potentially  lethal 
agents  and  are  supervised  by  competent 
scientists  who  are  experienced  in  working 
with  these  agents.  All  procedures  involving 
the  manipulation  of  infectious  material  are 
conducted  within  biological  safety  cabinets 
or  other  physicial  containment  devices  or  by 
personnel  wearing  appropriate  personal 
protective  clothing  and  devices.  The 
laboratory  has  special  engineering  and  design 
features.  It  is  recognized,  however,  that  many 
existing  facilities  may  not  have  all  the  facility 
safeguards  recommended  for  Biosafety  Level 
3  (e.g..  access  zone,  sealed  penetrations,  and 
directional  airflow,  etc.).  In  these 
circumstances,  acceptable  safety  may  be 
achieved  for  routine  or  repetitive  operations 
(e.g..  diagnostic  procedures  involving  the 
propagation  of  an  agent  for  identification, 
typing,  and  susceptibility  testing)  in 
laboratories  where  facility  features  satisfy 
Biosafety  Level  2  recommendations  provided 
the  recommended  "Standard  Microbiological 
Practices,"  "Special  Practices,"  and  ;, 
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•Containment  Equipment"  for  Biosafety  Level 
3  are  rigorously  followed.  The  decision  to 
implement  this  modification  of  Biosafety 
Level  3  recommendations  should  be  made 
only  by  the  laboratory  director  (see  Appendix 
G-in-2). 

Appendix  H — Shipment 

Recombinant  DNA  molecules 
contained  in  an  organism  or  virus  shall 
be  shipped  only  as  an  etiologic  agent 
under  requirements  of  the  U.S.  Public 
Health  Service,  and  the  U.S.  Department 
of  Transportation  (Section  72.3,  Part  72. 
Title  42.  and  Sections  173.386-.388,  Part 
173.  Title  49.  U.S.  Code  of  Federal 
Regulations  (CFR))  as  specified  below: 

Appendix  H-1.  Recombinant  DNA 
molecules  contained  in  an  organism  or 
virus  requiring  BLl.  BL2.  or  BL3  physical 
containment,  when  offered  for 
transportation  or  transported,  are 
subject  to  all  requirements  of  Section 
72.3(a)-(e).  Part  72.  Title  42  CFR,  and 
Sections  173.386-.388.  Part  173,  Title  49 
CFR. 

Appendix  H-II.  Recombinant  DNA 
molecules  contained  in  an  organism  or 
virus  requiring  BL4  physical 
containment,  when  offered  for 
transportation  or  transported,  are 
subject  to  the  requirements  listed  above 
under  Appendix  H-I  and  are  also 
subject  to  Section  72.3(f}.  Part  72.  Title 
42  CFR. 

Appendix  H-III.  Information  on 
packaging  and  labeling  of  etiologic 
agents  is  shown  in  Figures  1.  2.  and  3. 
Additional  information  on  packaging 
and  shipment  is  given  in  the 
"Laboratory  Safety  Monograph — A 
Supplement  to  the  NIH  Guidelines  for 
Recombinant  DNA  Research,"  available 
from  the  Office  of  Recombinant  DNA 
Activities  and  in  Biosafety  in 
Microbiological  and  Biomedical 
Laboratories  (see  Appendix  G-III-2). 
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Th»  Intmtat*  ShipnoMtt  of  EtMogic  A«H)tB  (42  CFR,  Pan 
72)  wm  ravistd  July  21.  1960  to  pravidt  for  packaging  and 
labaHng  fvquiranwnti  for  ttiologic  agants  and  caruin  othar 
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Appendix  I — Biological  CoDtainment 

(See  also  Appendix  E.} 

Appendix  I-I.  Levels  of  Biological 
Containment.  In  consideration  of 
biological  containment,  the  vector 
(plasmid,  organelle,  or  virus)  for  the 
recombinant  DNA  and  the  host 
(bacterial,  plant,  or  animal  cell)  in  which 
the  vector  is  propagated  in  the 
laboratory  will  be  considered  together. 
Any  combination  of  vector  and  host 
which  is  to  provide  biological 
containment  must  be  chosen  or 
constructed  so  that  the  following  types 
of  "escape"  are  minimized:  (i)  survival 
of  the  vector  in  its  host  outside  the 
laboratory,  and  (ii)  transmission  of  the 
vector  from  the  propagation  host  to 
other  nonlaboratory  hosts. 

The  following  levels  of  biological 
containment  (HV,  or //ost- Vector, 
sj'stems)  for  prokaryotes  will  be 


established;  specific  criteria  will  depend 
on  the  organisms  to  be  used. 

Appendix  I-I-A.  HVl.  A  host-vector 
system  which  provides  a  moderate  level 
of  containment.  Specific  system  are: 

Appendix  I-I-A-1.  EKl.  The  host  is 
always  E.  coli  K-12  or  a  derivative 
thereof,  and  the  vectors  include 
nonconjugative  plasmids  (e.g.,  pSClOl, 
ColEl,  or  derivatives  thereof(7-7))  and 
variants  of  bacteriophage,  such  as 
lambda(5-;5).  The  E.  coli  K-12  hosts 
shall  not  contain  conjugation-proficient 
plasmids,  whether  autonomous  or 
integrated,  or  generalized  transducing 
phages. 

Appendix  I-I-A-2.  Other  HVl.  Hosts 
and  vectors  shall  be,  at  a  minimum, 
comparable  in  containment  to  E.  coli  K- 
12  with  a  non  conjugative  plasmid  or 
bacteriophage  vector.  The  data  to  be 
considered  and  a  mechanism  for 


approval  of  such  HVl  systems  are 
described  below  (Appendix  I-II). 

Appendix  l~l-B.  HV2.  These  are  host- 
vector  systems  shown  to  provide  a  high 
level  of  biological  containment  as 
demonstrated  by  data  from  suitable 
tests  performed  in  the  laboratory. 
Excape  of  the  recombinant  DNA  either 
via  survival  of  the  Arganisms  or  via 
transmission  of  recombinant  INA  to 
other  organisms  should  be  less  than 
Vio  G58  under  specified  conditions. 
Specific  systems  are: 

Appendix  I-I-B-1.  For  EK2  host- 
vector  systems  in  which  the  vector  is  a 
plasmid,  no  more  than  one  in  10'  host 
cells  should  be  able  to  perpetuate  a 
cloned  DNA  fragment  under  the 
specified  nonpermissive  laboratory 
conditions  designed  to  represent  the 
natural  environment,  either  by  survival 
of  the  original  host  or  as  a  consequences 
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of  transmission  of  the  cloned  DNA 
fragment. 

Appendix  I-I-B-2.  For  EK2  host- 
vector  systems  in  which  the  vector  is  a 
phage,  no  more  than  one  in  10*  phage 
particles  should  be  able  to  perpetuate  a 
cloned  DMA  fragment  under  the 
specified  nonpermissive  laboratory 
conditions  designed  to  represent  the 
natural  environment  either  (it)  as  a 
prophage  (in  the  inserted  or  plasmid 
form)  in  the  laboratory  host  used  for 
phage  propagation  or  (ii)  by  surviving  in 
natural  environments  and  transferring  a 
cloned  DNA  fragment  to  other  hosts  (or 
their  resident  prophages). 

Appendix  I-II.  Certification  of  Host- 
Vector  Systems. 

Appendix  I-II-A.  Responsibility.  HVl 
systems  other  than  E.  coli  K-12  and  HV2 
host-vector  systems  may  not  be 
designated  as  such  until  they  have  been 
certified  by  the  Director.  NIH. 
Application  for  certification  of  a  host- 
vector  system  is  made  by  written 
application  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health,  Building  31,  Room  3B10, 
Bethesda,  Maryland  20205. 

Host-vector  systems  that  are  proposed 
for  certification  will  be  reviewed  by  the 
RAG  (see  Section  IV-C-l-b-(l)-{e)). 
This  will  first  involve  review  of  the  data 
on  construction,  properties,  and  testing 
of  the  proposed  host-vector  system  by  a 
working  group  composed  on  one  or  more 
members  of  the  RAC  and  other  persons 
chosen  because  of  their  expertise  in 
evaluating  such  data.  The  committee 
will  then  evaluate  the  report  of  the 
working  group  and  any  other  available 
'information  at  a  regular  meeting.  The 
Director,  NIH,  is  responsible  for 
certification  after  receiving  the  advice  of 
the  RAC.  Minor  modifications  of 
existing  certified  Host-vector  systems 
where  the  modifications  are  of  minimal 
or  no  consequence  to  the  properties 
relevant  to  containment  may  be  certified 
by  the  Director,  NIH,  without  review  by 
the  RAC  (see  Section  lV-C-l-b-{3)-(c)). 

When  new  host-vector  systems  are 
certified,  notice  of  the  certification  will 
be  sent  by  ORDA  to  the  applicant  and  to 
all  IBCs  and  will  be  published  in  the 
Recombinant  DNA  Technical  Bulletin. 
Copies  of  a  list  of  all  currently  certified 
host-vector  systems  may  be  obtained 
from  ORDA  at  any  time. 

The  Director,  NIH,  may  at  any  time 
rescind  the  certification  of  any  host- 
vector  system  (see  Section  IV-C-l-b- 
(3)-(d)].  If  certification  of  a  host-vector 
system  is  rescinded,  NIH  will  instruct 
investigators  to  transfer  cloned  DNA 
into  a  different  system  or  use  the  clones 
at  a  higher  physical  containment  level 
unless  NIH  determines  that  the  already 


constructed  clones  incorporate  adequate 
biological  containment. 

Certification  of  a  given  system  does 
not  extend  to  modifications  of  either  the 
host  or  vector  component  of  that  system. 
Such  modified  systems  must  be 
independently  certified  by  the  Director, 
NIH.  If  modiflcations  are  minor,  it  may 
only  be  necessary  for  the  investigator  to 
submit  data  showing  that  the 
modifications  have  either  improved  or 
not  impaired  the  major  phenotypic  traits 
on  which  the  containment  of  the  system 
depends.  Substantial  modifications  of  a 
certified  system  require  the  submission 
of  complete  testing  data. 

Appendix  I-II-B.  Data  to  be 
Submitted  for  Certification. 

Appendix  I-II-B-1.  HVl  Systems 
Other  than  E.  coli  K-12.'nie  following 
types  of  data  shall  be  submitted, 
modified  as  appropriate  for  the 
particular  system  under  consideration: 
(i)  a  description  of  the  organism  and 
vector,  the  strain's  natural  habitat  and 
growth  requirements;  its  physiological 
properties,  particularly  those  related  to 
its  reproduction  and  survival  and  the 
mechanisms  by  which  it  exchanges 
genetic  information;  the  range  of 
organisms  with  which  this  organism 
normally  exchanges  genetic  information 
and  what  sort  of  information  is 
exchanged;  and  any  relevant 
information  on  its  pathogenicity  or 
toxicity;  (ii)  a  description  of  the  history 
of  the  particular  strains  and  vectors  to 
be  used,  including  data  on  any 
mutations  which  render  this  organism 
less  able  to  survive  or  transmit  genetic 
information;  and  (iii)  a  general 
description  of  the  range  of  experiments 
contemplated  with  emphasis  on  the 
need  for  developing  such  an  HVl 
system. 

Appendix  I-II-B-2.  HV2  Systems. 
Investigators  planning  to  request  HV2 
certification  for  host-vector  systems  can 
obtain  instructions  from  ORDA 
concerning  data  to  be  submitted(74-75). 
In  general,  the  following  types  of  data 
are  required:  (i)  description  of 
construction  steps  with  indication  of 
source,  properties,  and  manner  of 
introduction  of  genetic  traits;  (ii) 
quantitative  data  on  the  stability  of 
genetic  traits  that  contribute  to  the 
containment  of  the  system;  (iii)  data  on 
the  survival  of  the  host-vector  system 
under  nonpermissive  laboratory 
conditions  designed  to  represent  the 
relevant  natural  environment;  (iv)  Data 
on  transmissibility  of  the  vector  and/or 
a  cloned  DNA  fragment  under  both 
permissive  and  nonpermissive 
conditions;  (v)  data  on  all  other 
properties  of  the  system  which  affect 
containment  and  utility,  including 
information  on  yields  of  phage  or 


plasmid  molecules,  ease  of  DNA 
isolation,  and  ease  of  transfection  or 
transformation;  and  (vi)  in  some  cases, 
the  investigator  may  be  asked  to  submit 
data  on  survival  and  vector 
transmissibility  from  experiments  in 
which  the  host-vector  is  fed  to 
laboratory  animals  and  human  subjects. 
Such  in  vivo  data  may  be  required  to 
confirm  the  validity  of  predicting  in  vivo 
survival  on  the  basis  of  in  vitro 
experiments. 

Data  must  be  submitted  in  writing  to 
ORDA.  Ten  to  twelve  weeks  are 
normally  required  for  review  and 
circulation  of  the  data  prior  to  the 
meeting  at  which  such  data  can  be 
considered  by  the  RAC.  Investigators 
are  encouraged  to  publish  their  data  on 
the  construction,  properties,  and  testing 
of  proposed  HV2  systems  prior  to 
consideration  of  the  system  by  the  RAC 
and  its  subcommittee.  More  specific 
instructions  concerning  the  type  of  data 
to  be  submitted  to  NIH  for  proposed  EK2 
systems  involving  either  plasmids  or 
bacteriophage  in  E.  coli  K-12  are 
available  from  ORDA. 
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Appendix  J-L  Federal  Interagency 
Advisory  Committee.  The  Federal 
Interagency  Advisory  Committee  on 
Recombinant  DNA  Research  advises  the 
Secretary  of  the  Department  of  Health 
and  Human  Services,  the  Assistant 
Secretary  for  Health,  and  the  Director, 
National  Institutes  of  Health,  on  the 
coordination  of  those  aspects  of  all 
Federal  programs  and  activities  relating 
to  recombinant  DNA  research.  The 
committee  provides  for  communication 
and  exchange  of  information  necessary 
to  maintain  adequate  coordination  of 
such  programs  and  activities.  The 
committee  is  responsible  for  facilitating 
compliance  with  a  uniform  set  of 
guidelines  in  the  conduct  of  this 
research  in  the  public  and  private 
Mctora  and,  where  warranted,  to 
suggest  administrative  or  legislative 
proposals. 

The  Director  of  the  NIH,  or  his 
designee,  serves  as  chairman,  and  the 
committee  includes  representation  from 
all  Departments  and  Agencies  whose 
programs  involve  health  functions  or 
responsibilities  as  determined  by  the 
Secretary. 

Departments  and  agencies  which  have 
representation  on  this  committee  as  of 
December  1980  are: 
Department  of  Agriculture 
Department  of  Commerce 
Oepartment  of  Defense 
Department  of  Energy 
Environmental  Protection  Agency 
Executive  Office  of  the  President 


Department  of  Health  and  Human 

Services 
OfHce  of  the  Assistant  Secretary  for 

Health 
Centers  for  Disease  Control 
Food  and  Drug  Administration 
National  Institutes  of  Health 
Department  of  the  Interior 
Department  of  |ustice 
Department  of  Labor 
National  Aeronautics  and  Space 

Administration 
National  Science  Foundation 
Nuclear  Regulatory  Commission 
Department  of  State 
Department  of  Transportation 
Arms  Control  and  Disarmament  Agency 
Veterans  Administration 

At  the  second  meeting  of  the 
committee  on  November  23, 1976,  all  of 
the  Federal  agencies  endorsed  the 
Guidelines,  and  Departments  which 
support  or  conduct  recombinant  DNA 
research  agreed  to  abide  by  the 
Guidelines(i). 

Appendix  l-fl. — Footnote  of  Appemfix  | 

(7)  Minutes  of  the'first  eight  meetings  of  the 
Federal  Interagency  Advisory  Committee  on 
Recombinant  DNA  Research  are  reproduced 
in  Recombinant  DNA  Research.  Volume  2, 
Documents  Relating  to  "NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules,  "fune  1976— November  1977. 

Appendix  K— Physical  Containment  for 
Large-Scale  Uses  of  Organisms 
Containing  Recombinant  DNA 
Molecules 

This  part  of  the  Guidelines  specifies 
physical  containment  guidelines  for 
large-scale  (greater  than  10  liters  of 
culture)  research  or  production  involving 
viable  organisms  containing 
recombinant  DNA  molecules.  It  shall 
apply  to  large-scale  research  or 
production  activities  as  speciHed  in 
Section  m-B-5  of  the  Guidelines. 

All  provisions  of  the  Guidelines  shall 
apply  to  large-scale  research  or 
production  activities  with  the  following 
modifications: 

•  Appendix  K  shall  replace  Appendix 
G  when  quantities  in  excess  of  10  titers 
of  culture  are  involved  in  research  or 
production. 

•  The  institution  shall  appoint  a 
Biological  Safety  Officer  (BSO)  if  it 
engages  in  large-scale  research  or 
production  activities  involving  viable 
organisms  containing  recombinant  DNA 
molecules.  The  duties  of  the  BSO  shall 
include  those  specified  in  Section  IV-B- 
4  of  the  Giudelines. 

•  The  institution  shall  establish  and 
maintain  a  health  surveillance  program 
for  personnel  engaged  in  large-scale 
research  or  production  activities 
involving  viable  organisms  containing 
recombinant  DNA  molecules  which 


require  BL3  containment  at  the 
laboratory  scale.  The  program  shall 
include:  preassignment  and  fieriodic 
physical  and  medical  examinations; 
collection,  maintenance  and  analysis  of 
serum  specimens  for  monitoring 
serologic  changes  that  may  result  from 
the  employee's  work  experience;  and 
provisions  for  the  investigation  of  any 
serious,  unusual  or  extended  illnesses  of 
employees  to  determine  possible 
occupational  origin. 

Appendix  K-I.  Selection  of  Physical 
Containment  Levels.  The  selection  of 
the  physical  containment  level  required 
for  recombinant  DNA  research  or 
production  involving  morelhan  10  liters 
of  culture  is  based  on  the  containment 
guidelines  established  in  Part  III  of  the 
Guidelines.  For  purposes  of  large-scale 
research  or  production,  three  physical 
containment  levels  are  established. 
These  are  referred  to  as  BLl-LS,  BL2- 
LS,  and  BL3-LS.  The  BL-LS  level  of 
physical  containment  is  required  for 
large-scale  research  or  production  of 
viable  organisms  containing 
recombinant  DNA  molecules  which 
require  BLl  containment  at  the 
laboratory  scale.  (The  BLl-LS  level  of 
physical  containment  is  recommended 
for  large-scale  research  or  production  of 
viable  organisms  for  which  BLl  is 
recommended  at  the  laboratory  scale 
such  as  those  described  in  Appendix  C.) 
The  BL2-LS  level  of  physical 
containment  is  required  for  large-scale 
research  or  production  of  viable 
organisms  containing  recombinant  DNA 
molecules  which  require  BL2 
containment  at  the  laboratory  scale.  The 
BL3-LS  level  of  physical  containment  is 
required  for  large-scale  research  or 
production  of  viable  organisms 
containing  recombinant  DNA  molecules 
which  require  BL3  containment  at  the 
laboratory  scale.  No  provisions  are 
made  for  large-scale  research  or 
production  of  viable  organisms 
containing  recombinant  DNA  molecules 
which  require  BL4  containment  at  the 
laboratory  scale.  If  necessary,  these 
requirements  will  be  established  by  NIH 
on  an  individual  basis. 

Appendix  K-IL  BLl-LS  Level. 

Appendix  K-II-A.  Cultiu^s  of  viable 
orgainsms  containing  recombinant  DNA 
molecules  shall  be  handled  in  a  closed 
system  (e.g.,  closed  vessel  used  for  the 
propagation  and  growth  of  cultures)  or 
other  primary  containment  equipment 
(e.g.,  biological  safety  cabinet  containing 
a  centrifuge  used  to  process  culture 
fluids)  which  is  designed  to  reduce  the 
potential  for  escape  of  viable  organisms. 
Volumes  less  than  10  liters  may  be 
handled  outside  of  a  closed  system  or 
other  primary  containment  equipment 
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provided  all  physical  containment 
requirements  specified  in  Appendix  G- 
U-A  of  the  Guidelines  are  met. 

Appendix  K-II-B.  Culture  fluids 
(except  as  allowed  in  Appendix  K-U-C) 
shall  not  be  removed  from  a  closed 
system  or  other  primary  containment 
equipment  unless  the  viable  orgainsms 
containing  recombinant  DNA  molecules 
have  been  inactivated  by  a  validated 
inactivation  procedure.  A  validated 
inactivation  procedure  is  one  which  has 
been  demonstrated  to  be  effective  using 
the  organism  that  will  serve  as  the  host 
for  propagating  the  recombinant  DNA 
molecules. 

Appendix  K-U-C.  Sample  collection 
from  a  closed  system,  the  addition  of 
materials  to  a  closed  system,  and  the 
transfer  of  culture  fluids  from  one  closed 
system  to  another  shall  be  done  in  a 
manner  which  minimizes  the  release  of 
aerosols  or  contamination  of  exposed 
surfaces. 

Appendix  K-II-D.  Exhaust  gases 
removed  from  a  closed  system  or  other 
primary  containment  equipment  shall  be 
treated  by  filters  which  have  efficiencies 
equivedent  to  HEPA  filters  or  by  other 
equivalent  procedures  (e.g.,  incineration) 
to  minimize  the  release  of  viable 
organisms  containing  recombinant  DNA 
molecules  to  the  environment. 

Appendix  K-JI-E.  A  closed  system  or 
other  primary  containment  equipment 
that  has  contained  viable  organisms 
containing  recombinant  DNA  molecules 
shall  not  be  opened  for  maintenance  or 
other  purposes  unless  it  has  been 
sterilized  by  a  validated  sterilization 
procedure.  A  validated  sterilization 
procedure  is  one  which  has  been 
demonstrated  to  be  efffective  using  the 
organism  that  will  serve  as  the  host  for 
propagating  the  recombinant  DNA 
molecules. 

Appendix  K-II-F.  Emergency  plans 
required  by  Section  IV-B-3-f  shall 
include  methods  and  procedures  for 
handling  large  losses  of  culture  on  an 
emergency  basis. 

Appendix  K-IU.  BL2-LS  Level. 

Appendix  K-III-A.  Cultures  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  handled  in  a  closed 
system  (e.g.,  closed  vessel  used  for  the 
propagation  and  growth  of  cultures)  or 
other  primary  containment  equipment 
(e.g..  Class  III  biological  safety  cabinet 
containing  a  centrifuge  used  to  process 
culture  fluids)  which  is  designed  to 
prevent  the  escape  of  viable  organisms. 
Volumes  less  than  10  liters  may  be 
handled  outside  of  a  closed  system  or 
other  primary  containment  equipment 
provided  all  physical  containment 
requirements  specified  in  Appendix  G- 
il-B  of  the  Guidelines  are  met 


Appendix  K-III-B.  Culture  fluids 
(except  as  allowed  in  Appendix  K-IU-C) 
shall  not  be  removed  from  a  closed 
system  or  other  primary  containment 
equipment  unless  the  viable  organisms 
containing  recombinant  DNA  molecules 
have  been  inactivated  by  a  validated 
inactivation  procedure.  A  validated 
inactivation  procedure  is  one  which  has 
been  demonstrated  to  be  effective  using 
the  organism  that  will  serve  as  the  host 
for  propagating  the  recombinant  DNA 
molecules. 

Appendix  K-IU-C.  Sample  collection 
from  a  closed  system,  the  addition  of 
materials  to  a  closed  system,  and  the 
transfer  of  cultures  fluids  from  one 
closed  system  to  another  shall  be  done 
in  a  manner  which  prevents  the  release 
of  aerosols  or  contamination  of  exposed 
surfaces. 

Appendix  K-III-D.  Exhaust  gases 
removed  from  a  closed  system  or  other 
primary  conteinment  equipment  shall  be 
treated  by  filttrs  which  have  efficiencies 
equivalent  to  HEPA  filters  or  by  other 
equivalent  procedures  (e.g..  incineration) 
to  prevent  the  release  of  viable 
organisms  containing  recombinant  DNA 
molecules  to  the  environment 

Appendix  K-III-E.  A  closed  system  or 
other  primary  containment  equipment 
that  has  contained  viable  organisms 
containing  recombinant  DNA  molecules 
shall  not  be  opened  for  maintenance  or 
other  purposes  unless  it  has  been 
sterilized  by  a  validated  sterilization 
procedure.  A  validated  sterilization 
procedure  is  one  which  has  been 
demonstrated  to  be  effective  using  the 
organism  that  will  serve  as  the  host  for 
propagating  the  recombinant  DNA 
molecules. 

Appendix  K-III-F.  Rotating  seals  and 
other  mechanical  devices  direcUy 
associated  with  a  closed  system  used 
for  the  propagation  and  growth  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  designed  to  prevent 
leakage  or  shall  be  fully  enclosed  in 
ventilated  housings  that  are  exhausted 
through  filters  which  have  efficiencies 
equivalent  to  HEPA  filters  or  through 
other  equivalent  treatment  devices. 

Appendix  K-III-G.  A  closed  system 
used  for  the  propagation  cmd  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  and  other 
primary  containment  equipment  used  to 
contain  operations  involving  viable 
organisms  containing  recombinant  DNA 
molecules  shall  include  monitoring  or 
sensing  devices  that  monitor  the 
intpgfity  Mff  containment  during 
operations. 

Appendix  K-III-H.  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 


tested  for  integrity  of  the  containment 
features  using  the  organism  that  will 
serve  as  the  host  for  propagating 
recombinant  DNA  molecules.  Testing 
shall  be  accomplished  prior  to  the 
introduction  of  viable  organisms 
containing  recombinant  DNA  molecules 
and  following  modification  or 
replacement  of  essential  containment 
features.  Procedures  and  methods  used 
in  the  testing  shall  be  appropriate  for  the 
equipment  design  and  for  recovery  and 
demonstration  of  the  test  organism. 
Records  of  tests  and  results  shall  be 
maintained  on  file. 

Appendix  K-III-L  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
permanently  identified.  This 
identification  shall  be  used  in  all  records 
reflecting  testing,  operation,  and 
maintenance  and  in  all  documentation 
relating  to  use  of  this  equipment  for 
research  or  production  activities 
involving  viable  organisms  containing 
recombinant  DNA  molecules. 

Appendix  K-III-J.  The  universal 
biohazard  sign  shall  he  posted  on  each 
closed  system  and  primary  containment 
equipment  when  used  to  contain  viable 
organisms  containing  recombinant  DNA 
molecules. 

Appendix  K-III-K.  Emergency  plans 
required  by  Section  IV-B-3-f  shall 
include  methods  and  procedures  for 
handling  large  losses  of  culture  on  an 
emergency  basis. 

Appendix  K-IV.  BL3-LS  Level. 

Appendix  K-FV-A.  Cultures  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  handled  in  a  closed 
system  (e.g..  closed  vessels  used  for  the 
propagation  and  growth  of  cultures)  or 
other  primary  containment  equipment 
(e.g..  Class  III  biological  safety  cabinet 
containing  a  centrifuge  used  to  process 
culture  fluids)  which  is  designed  to 
prevent  the  escape  of  viable  organisms. 
Volumes  less  than  10  liters  may  be 
handled  outside  of  a  closed  system 
provided  all  physical  containment 
requirements  specified  in  Appendix  G- 
U-C  of  the  GuideUness  are  met 

Appendix  K-IV-B.  Culture  fluids 
(except  as  allowed  in  Appendix  K-IV- 
C)  shall  not  be  removed  from  a  closed 
system  or  other  primary  containment 
equipment  unless  the  viable  organisms 
containing  recombinant  DNA  molecules 
have  been  inactivated  by  a  validated 
inactivation  procedure.  A  validated 
inactivation  procedure  is  one  which  has 
been  demonstrated  to  be  effective  using 
the  organisms  that  will  serve  as  the  host 
for  propagating  the  recombinant  DNA 
molecules. 
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Appendix  K-IV-C.  Sample  collection 
from  a  closed  system,  the  addition  of 
materials  to  a  closed  system,  and  the 
transfer  of  culture  Quids  from  one  closed 
system  to  another  shall  be  done  in  a 
manner  which  prevents  the  release  of 
aerosols  or  contamination  of  exposed 
surfaces. 

Appendix  K-IV-D.  Exhaust  gases 
removed  from  a  closed  system  or  other 
primary  containment  equipment  shall  be 
treated  by  filters  which  have  efficiencies 
equivalent  to  HEPA  filters  or  by  other 
equivalent  procedures  (e.g.,  incineration 
to  prevent  the  release  of  viable 
organisms  containing  recombinant  DNA 
molecules  to  the  environment. 

Appendix  K-IV-E.  A  closed  system  or 
other  primary  contaiiunent  equipment 
that  has  contained  viable  organisms 
containing  recombinant  DNA  molecules 
shall  not  be  opened  for  maintenance  or 
other  purposes  unless  it  has  been 
sterihzed  by  a  validated  sterilization 
procedure.  A  validated  sterilization 
procedure  is  one  which  has  been 
demonstrated  to  be  effective  using  the 
organisms  that  will  serve  as  the  host  for 
propagating  the  recombinant  DNA 
molecules. 

Appendix  K-FV-F.  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
operated  so  that  the  space  above  the 
culture  level  will  be  maintained  at  a 
pressure  as  low  as  possible,  consistent 
with  equipment  design,  in  order  to 
maintain  the  integrity  of  containment 
features. 

Appendix  K-IV-G.  Rotating  seals  and 
other  mechanical  devices  directly 
associated  with  a  closed  system  used  to 
contain  viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
designed  to  prevent  leakage  or  shall  be 
fully  enclosed  in  ventilated  housings 
that  are  exhausted  through  filters  which 
have  efficiencies  equivalent  to  HEPA 
filters  or  through  other  equivalent 
treatment  devices.     ~ 

Appendix  K-IV-H.  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  and  other 
primary  containment  equipment  used  to 
contain  operations  involving  viable 
organisms  containing  recombinant  DNA 
molecules  shall  include  monitoring  or 
sensing  devices  that  monitor  the 
integrity  of  containment  during 
operations. 

Appendix  K-IV-L  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
tested  for  integrity  of  the  containment 
features  using  the  organisms  that  will 
serve  as  the  host  for  propagating  the 


recombinant  DNA  molecules.  Testing 
shall  be  accomplished  prior  to  the 
introduction  of  viable  organisms 
containing  recombinant  DNA  molecules 
and  following  modification  or 
replacement  of  essential  containment 
features.  Procedures  and  methods  used 
in  the  testing  shall  be  appropriate  for  the 
equipment  design  and  for  recovery  and 
demonstration  of  the  test  organism. 
Records  of  tests  and  results  shall  be 
maintained  on  file. 

Appendix  K-IV-J.  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
permanently  identified.  This 
identification  shall  be  used  in  all  records 
reflecting  testing,  operation,  and 
maintenance  and  in  all  doctmientation 
relating  to  the  use  of  this  equipment  for 
research  production  activities  involving 
viable  organisms  containing 
recombinant  DNA  molecules. 

Appendix  K-IV-K.  The  universal 
biohazard  sign  shall  be  posted  on  each 
closed  system  and  primary  containment 
equipment  when  used  to  contain  viable 
organisms  containing  recombinant  DNA 
molecules. 

Appendix  K-IV-L.  Emergency  plans 
required  by  Section  IV-B-3-f  shall 
include  methods  and  procedures  for 
handling  large  losses  of  culture  on  an 
emergency  basis. 

Appendix  K-IV-M.  Closed  systems 
and  other  primary  containment 
equipment  used  in  handling  cultures  of 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
located  within  a  controlled  area  which 
meets  the  following  requirements: 

Appendix  K-IV-M-1.  The  controlled 
area  shall  have  a  separate  entry  area. 
The  entry  area  shall  be  a  double-doored 
space  such  as  an  air  lock,  anteroom,  or 
change  room  that  separates  the 
controlled  area  from  the  balance  of  the 
facility. 

Appendix  K-IV-M-2.  The  surfaces  of 
walls,  ceilings,  and  floors  in  the 
controlled  area  shall  be  such  as  to 
permit  ready  cleaning  and 
decontamination. 

Appendix  K-IV-M-3.  Penetrations 
into  controlled  area  shall  be  sealed  to 
permit  liquid  or  vapor  phase  space 
decontamination. 

Appendix  K-IV-M-4.  All  utilities  and 
service  or  process  piping  and  wiring 
entering  the  controlled  area  shall  be 
protected  against  contamination. 

Appendix  K-IV-M-5.  Hand-washing 
facilities  equipped  with  foot,  elbow,  or 
automatically  operated  valves  shall  be 
located  at  each  major  work  area  and 
near  each  primary  exit. 

Appendix  K-IV-MS.  A  shower 
facility  shall  be  provided.  This  facility 


shall  be  located  in  close  proximity  to  the 
controlled  area. 

Appendix  K-IV-M-?.  The  controlled 
area  shall  be  designed  to  preclude 
release  of  culture  fluids  outside  the 
controlled  area  in  the  event  of  an 
accidental  spill  or  release  from  the 
closed  systems  or  other  primary 
containment  equipment. 

Appendix  K-IV-M-8.  The  controlled 
area  shall  have  a  ventilation  system  that 
is  capable  of  controlling  air  movement. 
The  movement  of  air  shall  be  from  areas 
of  lower  contamination  potential  to 
areas  of  higher  contamination  potential. 
If  the  ventilation  system  provides 
positive  pressure  supply  air,  the  system 
shall  operate  in  a  manner  that  prevents 
the  reversal  of  the  direction  of  air 
movement  or  shall  be  equipped  with  an 
alarm  that  would  be  actuated  in  the 
event  that  reversal  in  the  direction  of  air 
movement  were  to  occur.  The  exhaust 
air  from  the  controlled  area  shall  not  be 
recirculated  to  other  areas  of  the 
facility.  The  exhaust  air  from  the 
controlled  area  may  be  discharged  to 
the  outdoors  without  filtration  or  other 
means  for  effectively  reducing  an 
accidental  aerosol  burden  provided  that 
it  can  dispersed  clear  of  occupied 
buildings  and  air  intakes. 

Appendix  K-IV-N-.  The  following 
personnel  and  operational  practices 
shall  be  required: 

Appendix  K-IV-N-1.  Personnel  entry 
into  the  controlled  area  shall  be  through 
the  entry  area  specified  in  Appendix  K- 
IV-M-1. 

Appendix  K-IV-N-2.  Persons  entering 
the  controlled  area  shall  exchange  or 
cover  their  personal  clothing  vyith  work 
garments  such  as  jumpsuits,  laboratory 
coats,  pants  and  shirts,  hear  cover,  and 
shoes  or  shoe  covers.  On  exit  from  the 
controlled  area  the  work  clothing  may 
be  stored  in  a  locker  separate  from  that 
used  for  personal  clothing  or  discarded 
for  laundering.  Clothing  shall  be 
decontaminated  before  laundering. 

Appendix  K-IV-N-3.  Entry  into  the 
controlled  area  during  periods  when 
work  is  in  progress  shall  be  restricted  to 
those  persons  required  to  meet  program 
or  support  needs.  Prior  to  entry  all 
persons  shall  be  informed  of  the 
operating  practices,  emergency 
procedures,  and  the  nature  of  the  work 
conducted. 

Appendix  K-lV-N-4.  Persons  under  18 
years  shall  not  be  permitted  to  enter  the 
controlled  area. 

Appendix  K-IV-N-5.  The  universal 
biohazard  sign  shall  be  posted  on  entry 
doors  to  the  controlled  area  and  all 
internal  doors  when  any  work  involving 
the  organism  is  in  progress.  This 
includes  periods  when  decontamination 
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procedures  are  in  progress.  The  sign 
posted  on  the  entry  doors  to  the 
controlled  area  shall  include  a  statement 
of  agents  in  use  and  personnel 
authorized  to  enter  the  controlled  area. 

Appendix  K-IV-N-6.  The  controlled 
area  shall  be  kept  neat  and  clean. 

Appendix  K-IV-N-7.  Eating,  drinking, 
smoking,  and  storage  of  food  are 
prohibited  in  the  controlled  area. 

Appendix  K-IV-N-6.  Animals  and 
plants  shall  be  excluded  from  the 
controlled  area. 

Appendix  K-IV-N-9.  An  effective 
insect  and  rodent  control  program  shall 
be  maintained. 

Appendix  K-IV-N-10.  Access  doors 
to  the  controlled  area  shall  be  kept 
closed,  except  as  necessary  for  access, 
while  work  is  in  progress.  Serve  doors 
leading  directly  outdoors  shall  be  sealed 
and  locked  while  work  is  in  progress. 

Appendix  K-IV-N-71.  Persons  shall 
wash  their  hands  when  leaving  the 
controlled  area. 

Appendix  K-IV-N-12.  Persons 
working  in  the  controlled  area  shall  be 
trained  in  emergency  procedures. 

Appendix  K-IV-N-13.  Equipment  and 
materials  required  for  the  management 
of  accidents  involving  viable  organisms 
containing  recombinant  DNA  molecules 
shall  be  available  in  the  controlled  area. 

Appendix  K-IV-N-14.  The  controlled 
area  shall  be  decontaminated  in 
accordance  with  established  procedures 
following  spills  or  other  accidental 
release  of  viable  organisms  containing 
recombinant  DNA  molecules. 

Appendix  L — Release  Into  the 
Environment  of  Certain  Plants 

Appendix  L-1.  General  Information. 
Appendix  L  specifies  conditions  under 
which  certain  plants  as  specified  below, 
may  be  approved  for  release  into  the 
environment.  Experiments  in  this 
category  cannot  be  initiated  without 
submission  of  relevant  information  on 
the  proposed  experiment  to  NIH,  review 
by  the  RAC  Plant  Working  Group,  and 
specific  approval  by  NIH.  Such 
experiments  also  require  the  approval  of 
the  IBC  before  initiation.  Information  on 
specific  experiments  which  have  been 
approved  will  be  available  in  ORDA 
and  will  be  listed  in  Appendix  L-III 
when  the  Guidelines  are  republished. 


Experiments  which  do  not  meet  the 
specifications  of  Appendix  L-II  fall 
under  Section  III-A  and  require  RAC 
review  and  NIH  and  IBC  approval 
before  initiation. 

Appendix  L-II  Criteria  Allowing 
Review  by  the  RAC  Plant  Working 
Group  Without  the  Requirement  for  Full 
RAC  Review.  Approval  may  be  granted 
by  ORDA  in  consultation  with  the  Plant 
Working  Group  without  the  requirement 
for  full  RAC  review  (IBC  review  is  also 
necessary)  for  growing  plants  containing 
recombinant  DNA  in  the  field  under  the 
following  conditions: 

Appendix  L-II-A.  The  plant  species  is 
a  cultivated  crop  of  a  genus  that  has  no 
species  known  to  be  a  noxious  weed. 

Appendix  L-II-B.  The  introduced 
DNA  consists  of  well-characterized 
genes  containing  no  sequences  harmful 
to  humans,  animals,  or  plants. 

Appendix  L-II-C.  The  vector  consists 
of  DNA:  (i)  From  exempt  host-vector 
systems  (Appendix  C):  (ii)  from  plants  of 
the  same  or  closely  related  species;  (iii) 
from  nonpathogenic  prokaryotes  or 
nonpathogenic  lower  eukaryotic  plants: 
(iv)  from  plant  pathogens  only  if 
sequences  resulting  in  production  of 
disease  symptoms  have  been  deleted;  or 
(v)  chimeric  vectors  constructed  from 
sequences  defined  in  (i)  to  (iv)  above. 
The  DNA  may  be  introduced  by  any 
suitable  method.  If  sequences  resulting 
in  production  of  disease  symptoms  are 
retained  for  purposes  of  introduciang  the 
DNA  into  the  plant,  greenhouse-grown 
plants  must  be  shown  to  be  free  of  such 
sequences  before  such  plants, 
derivatives,  or  seed  from  them  can  be 
used  in  field  tests. 

Appendix  L-II-D.  Plants  are  grown  in 
controlled  access  fields  under  specified 
conditions  appropriate  for  the  plant 
under  study  and  the  geographical 
location.  Such  conditions  should  include 
provisions  for  using  good  cultural  and 
pest  control  practices,  for  physical 
isolation  from  plants  of  the  same  species 
outside  of  the  experimental  plot  in 
accordance  with  pollination 
characteristics  of  the  species,  and  for 
further  preventing  plants  containing 
recombinant  DNA  from  becoming 
estabhshed  in  the  environment.  Review 
by  the  IBC  should  include  an  appraisal 
by  scientists  knowledgeable  of  the  crop. 


its  production  practices,  and  the  local 
geographical  conditions.  Procedures  for 
assessing  alterations  in  and  the  spread 
of  organisms  containing  recombinant 
DNA  must  be  developed.  The  results  of 
the  outlined  tests  must  be  submitted  for 
review  by  the  IBC.  Copies  must  also  be 
submitted  to  the  Plant  Working  Group  of 
the  RAC. 

Appendix  L-III.  Specific  Approvals. 
As  of  publication  of  the  revised 
Guidelines,  no  specific  proposals  have 
been  approved.  An  updated  list  may  be 
obtained  from  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  Room 
3B10,  Bethesda.  Maryland  20205. 

Dated:  November  15. 1984. 
lames  B.  Wyngaarden,  M.D., 

Director.  National  Institutes  of  Health. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  pubhc  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NTH  could 
not  be  certain  that  every  federal 
program  would  be  included  as  many 
federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-2706-4] 

Propoeed  GuMeines  for  Carcinogen 
Risk  Assessment 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment  and 
Request  for  Comments. 


:  The  U.S.  Environmental 
Protection  Agency  is  proposing 
Guidelines  for  Carcinogen  Risk 
Assessment  (Guidelines).  These 
Guidelines  are  profwsed  for  use  within 
the  policy  and  procedural  framework 
provided  by  the  various  statutes  that 
EPA  administers  to  guide  Agency 
analysis  of  carcinogenicity  data.  We 
solicit  public  comment  and  will  take 
public  comment  into  account  in  revising 
these  Guidelines.  These  Guidelines  will 
be  reviewed  by  the  Science  Advisory 
Board  in  meetings  now  tentatively 
scheduled  for  April  1S85. 

These  proposed  Guidelines  were 
developed  as  part  of  a  broad  guidelines 
development  program  under  the 
auspices  of  the  Office  of  Health  and 
Environmental  Assessment  (OHEA), 
located  in  the  Agency's  OfiFice  of 
Research  and  Development.  Consonant 
with  the  role  of  OHEA's  Carcinogen 
Assessment  Group  (CAC)  as  the 
Agency's  senior  health  committee  for 
carcinogenicity  assessment,  the 
Guidelinss  were  developed  by  an 
Agency-wide  wotluag  group  chaired  by 
the  Chairman  of  CAG. 
DATE:  Comments  must  be  postmarked 
by  January  22, 19B5. 
AOOHE88:  Comments  may  be  mailed  or 
delivered  to:  Dr.  Robert  McGaughy. 
Carcinogen  Assessment  Group  (RD- 
689).  Office  of  Health  and 
Environmental  Assessment,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  D.C.  20460. 
FOn  FURTHER  INFORMATION  CONTACT 
Dr.  Robert  McGaughy.  Telephone:  202- 
382-5952. 

SUrPL£MENTARY  INFORMATKMC  This  is 
the  first  proposed  revision  of  the  1976 
Interim  Procedures  and  Guidelines  for 
the  Health  Risk  Assessment  of 
Suspected  Carcinogens  (Federal 
Register  41:21402-21405, 1976).  This 
revision  incorporates  concepts  and 
approaches  to  carcinogen  assessment 
that  have  been  developed  during  the  last 
eight  years.  These  proposed  revised 
Guidelines  describe  salient  principles 
for  evaluating  the  nature  and  magnitude 
of  the  cancer  hazard  from  suspect 
carcinogens  and  gmeral  framework  to 


be  followed  in  developing  analyses  of 
carcinogenic  risk. 

These  Guidelines  were  sent  to  38 
scientists  in  the  field  of  carcinogenesis 
from  universities,  environmental  ■oops, 
industry,  labor,  and  governmental 
agencies.  We  have  decided  to  delay 
incorporating  suggestions  from  the  20 
reviewers  who  submitted  comiaents  into 
the  Guidelines  published  here  until 
conunents  submitted  during  this  public 
comment  period  are  received. 

References  and  supporting  docnments 
used  in  the  preparation  of  these 
Guidelines  as  well  as  conunents 
received  are  available  for  inspection 
and  copying  at  the  Public  Information 
Reference  Unit  (202-382-5926),  EPA 
Headquarters  Library,  401  M  Street  SW.. 
Washington,  DC,  between  the  hours  of 
8:00  and  4:30  p.m. 

Dated:  Novemt>er  9. 1984. 
WUliam  D.  Ruckelshaus, 

Administrator.  ■* ' 
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1.  Introduction 

This  is  the  first  revision  of  the  1976 
Interim  Procedures  and  Guidelines  for 
Health  Risk  Assessments  of  Suspected 
Carcinogens  (U.S.  EPA.  1976;  Albert  et 
al.,  1977).  The  impetus  for  this  revision  is 
the  need  to  incorporate  into  these 
Guidelines  the  concepts  and  approaches 
to  carcinogen  risk  assessment  that  have 
been  developed  during  the  last  ei^t 
years.  The  purpose  of  these  Guidelines 


is  to  promote  quality  and  consistency  of 
carcinogen  risk  assessments  within  the 
EPA  and  to  inform  those  outside  the 
EPA  about  its  approach  to  carcinogen 
risk  assessment.  These  Guidelines 
emphasize  the  broad  but  essential 
aspects  of  risk  assessment  that  are 
needed  by  the  experts  in  the  various 
disciplines  required  (e.g.,  toxicology, 
pathology,  pharmacology,  and  statistics) 
for  carcinogen  assessment.  Guidance  is 
given  in  general  terms  since  the  science 
of  carcinogenesis  is  in  a  state  of  rapid 
advancement,  and  overly  specific 
approaches  may  rapidly  become 
obsolete. 

These  Guidelines  describe  the  general 
framework  to  be  followed  in  developing 
an  analysis  of  carcinogenic  risk  and 
some  salient  principles  to  be  used  in 
evaluating  the  quality  of  data  and  in 
formulating  judgments  concerning  the 
nature  and  magnitude  of  the  cancer 
hazard  from  suspect  carcinogens. 

A  summary  of  the  current  state  of 
knowledge  in  the  field  of  carcinogenesis 
and  a  statement  of  broad  scientific 
principles  of  carcinogen  risk 
assessment,  which  was  developed  by 
ttie  Office  of  Science  and  Technology 
Policy  (OSTP,  1984),  forms  an  important 
basis  for  these  Guidelines;  the  format  of 
ttiese  Guidelines  is  similar  to  that 
proposed  by  the  National  Research 
Council  (NRC)  of  the  National  Academy 
of  Sciences  in  a  report  entitled  "Risk 
Asaesamcnt  in  the  Federal  Government" 
(NRC  1883). 

These  Guidelines  are  to  be  used 
within  the  policy  framework  already 
provided  by  applicable  EPA  statutes 
and  do  not  alter  such  policies.  These 
Guidelines  provide  general  directions 
for  analyzing  and  organizing  available 
data.  They  do  not  imply  that  one  kind  of 
data  or  another  is  a  prerequisite  for 
regulatory  action  to  control,  prohibit,  or 
allow  the  use  of  a  carcinogen.  The 
analysis  of  carcinogenic  risks  will  be 
carried  out  independently  from 
considerations  of  the  socioeconomic 
consequences  of  regulatory  action. 

Regulatory  decisionmaking  involves 
two  components:  Risk  assessment  and 
risk  management.  Risk  assessment 
defines  the  adverse  health  consequences 
of  exposure  to  toxic  agents:  risk 
management  combines  the  risk 
assessment  with  the  directives  of  the 
enabling  regulatory  legislation,  together 
with  socioeconomic,  technical,  political, 
and  other  considerations,  to  reach  a 
decision  as  to  whether  or  how  much  to 
control  future  exposure  to  the  suspected 
toxic  agents. 

Risk  assessment  includes  one  or  more 
of  the  following  components:  hazard 
identification,  dose-response 
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assessment,  exposure  assessment  and 
risk  characterization  (NRC,  1983). 

Hazard  identification  is  a  qualitative 
risk  assessment,  dealing  with  the 
process  of  determining  whether 
exposure  to  an  agent  has  the  potential  to 
increase  the  incidence  of  cancer.  For 
purposes  of  these  Guidelines,  malignant 
and  benign  timiors  are  used  in  the 
evaluation  of  the  carcinogenic  hazard. 
The  hazard  identification  component 
qualitatively  answers  the  question  of 
how  likely  an  agent  is  to  be  a  human 
carcinogen. 

Traditionally,  quantitative  risk 
assessment  has  been  used  as  an 
inclusive  term  to  describe  all  or  parts  of 
dose-response  assessment,  exposiue 
assessment  and  risk  characterization. 
Quantitative  risk  assessment  can  be  a 
useful  general  term  in  some 
circumstances,  but  the  more  explicit 
terminology  is  usually  preferred.  The 
dose-response  assessment  defines  the 
relationship  between  the  dose  of  an 
agent  and  the  probability  of  induction  of 
a  carcinogenic  effect.  This  component 
usually  entails  an  extrapolation  from  the 
generally  high  doses  administered  to 
experimental  animals  or  exposures 
noted  in  epidemiologic  studies  to  the 
exposure  levels  expected  from  human 
contact  with  the  agent  in  the 
environment;  it  also  includes 
considerations  of  the  validity  of  these 
extrapolations. 

The  exposure  assessment  identifies 
populations  exposed  to  the  agent, 
describes  their  composition  and  size, 
and  presents  the  types,  magnitudes, 
frequencies,  and  durations  of  exposure 
to  the  agent. 

In  risk  characterization,  the  outputs  of 
the  exposure  assessment  and  the  dose- 
response  assessment  are  combined  to 
estimate  quantitatively  some  measure  of 
the  carcinogenic  risk.  As  pari  of  risk 
characterization,  a  summary  of  the 
strengths  and  weaknesses  in  the  hazard 
identification,  dose-response 
assessment,  exposure  assessment,  and 
the  public  health  risk  estimates  are 
presented.  Major  assumptions,  scientific 
judgments,  and,  to  the  extent  possible, 
estimates  of  the  uncertainties  embodied 
in  the  assessment  are  also  presented, 
distinguishing  clearly  between  fact 
assumption,  and  science  policy. 

II.  Hazard  Identification  (Qualitative 
Risk  Assessment) 

A.  Overview 

The  qualitative  assessment  or  hazard 
identification  part  of  risk  assessment 
contains  a  review  of  the  relevant 
biological  land  chemical  information 
bearing  on  whether  or  not  an  agent  may 
pose  a  carcinogenic  hazard.  Since 


chemical  agents  seldom  occur  in  a  pure 
state  and  are  often  transformed  in  the 
body,  the  review  should  include 
information  on  contaminants, 
degradation  products,  and  metabolites. 

Studies  are  evaluated  according  to 
sound  biological  and  statistical 
considerations  and  procedures.  These 
have  been  described  in  several 
publications  (Interagency  Regulatory 
Liaison  Group.  1979;  OSTP,  1984;  Peto  et 
aL,  1980;  Mantel,  1980;  Mantel  and 
Haenszel,  1959;  Interdisciplinary  Panel 
on  Carcinogenicity,  1984;  National 
Center  for  Toxicological  Research,  1981; 
National  Toxicology  Program,  1984;  U.S. 
EPA,  19^;  1983b;  1983c).  Results  and 
conclusions  concerning  the  agent, 
derived  from  different  types  of 
information,  whether  indicating  positive 
or  negative  responses,  are  melded 
together  into  a  weight-of-evidence 
determination.  The  strength  of  the 
evidence  supporting  a  potential  human 
carcinogenicity  judgment  is  developed 
in  a  weight-of-evidence  stratification 
scheme. 

B.  Elements  of  Hazard  Identification 

1.  Physical-Chemical  Properties  and 
Routes  and  Patterns  of  Exposure 

Parameters  relevant  to  carcinogenesis, 
including  physical  state,  physical- 
chemical  properties,  and  exposure 
pathways  in  the  environment  should  be 
described. 

2.  Structure-Activity  Relationships 

This  section  should  summarize 
relevant  structure-activity  correlations 
that  support  the  prediction  of  potential 
carcinogenicity. 

3.  Metabolic  and  Pharmacokinetic 
Properties 

This  section  should  sununarize 
relevant  metabolic  information. 
Information  such  as  whether  the  agent  is 
direct-acting  or  requires  conversion  to  a 
reactive  carcinogenic  (e.g..  an 
electrophilic)  species,  metabolic 
pathways  for  such  conversions, 
macromolecular  interactions,  and 
transport  in,  fate  in,  and  excretion  from 
the  body  as  well  as  species  differences 
in  metabolism  should  be  discussed. 

4.  Toxicologic  Effects 

Toxicologic  effects  other  than 
carcinogenicity  (e.g..  suppression  of  the 
immune  system,  endocrine  disturbances, 
organ  damage),  which  are  relevant  to 
the  evaluation  of  carcinogenicity,  should 
be  summarized.  Prechronic  and  chronic 
toxicity  evaluations,  as  well  as  other 
test  results,  may  yield  information  on 
target  organ  effects,  pathophysiological 
reactions,  and  preneoplastic  lesions  that 


bear  on  the  evaluation  of 
carcinogenicity.  Dose-response  and 
time-to-response  analyses  of  these 
reactions  may  also  be  helpful. 

5.  Short-Term  Tests 

Tests  for  point  mutations,  numerical 
and  structural  chromosome  aberrations, 
DNA  damage/repair,  and  in  vitro 
transformation  provide  supportive 
evidence  of  carcinogenicity  and  may 
give  information  on  potential 
carcinogenic  mechanisms.  A  range  of 
tests  from  each  of  the  above  end  pomts 
helps  to  characterize  an  agent's 
response  spectrum. 

Short-term  in  vivo  and  in  vitro  tests 
that  can  give  indication  of  initiation  and 
promotion  activity  may  also  provide 
supportive  evidence  for  carcinogenicity. 

6.  Long-Term  Animal  Studies 

Criteria  for  the  technical  adequacy  of 
animal  carcinogenicity  studies  have 
been  published  (e.g.,  U.S.  Food  and  Drug 
Administration,  1982;  Interagency 
Regulatory  Liaison  Group.  1979; 
National  Toxicology  Program.  1984: 
OSTP.  1964:  U.S.  EPA,  1983a;  1983b; 
1983c;  Feron  et  al.,  1980;  Mantel,  1980) 
and  should  be  used  to  judge  the 
acceptability  of  individual  studies. 

The  strength  of  the  evidence  that  an 
agent  is  carcinogenic  increases  with  the 
increase  in  number  of  tissue  sites 
affected  by  the  agent  the  increase  in 
number  of  animal  species,  strains,  and 
sexes  showing  a  carcinogenic  response; 
the  occurrence  of  clear-cut  dose- 
response  relationships  as  well  as  a  high 
level  of  statistical  significance  of  the 
increased  tumor  incidence  is  treated 
with  respect  to  control  groups;  the  dose- 
related  shortening  of  the  time-to-tumor 
occurrence  or  time  to  death  with  tumor, 
and  a  dose-related  increase  in  the 
proportion  of  tumors  that  are  malignant 

Long-term  animal  studies  at  or  near 
the  maximum  tolerated  dose  level 
(MTD)  are  used  to  ensure  an  adequate 
power  for  the  detection  of  carcinogenic 
activity.  Negative  long-term  animal 
studies  at  exposure  levels  above  the 
MTD  or  partial  lifetime  exposures  at  the 
MTD  may  not  be  acceptable  because  of 
toxicity,  or  if  animal  survival  is  so 
impaired  that  the  sensitivity  of  the  study 
is  significantly  reduced  below  that  of  a 
conventional  chronic  animal  study  at 
the  MTD.  Positive  studies  at  levels 
above  the  MTD  should  be  careftilly 
reviewed  to  ensure  that  the  responses 
are  not  due  to  factors  which  do  not 
operate  at  exposure  levels  below  the 
MTD.  Evidence  indicating  that  high-dose 
testing  produces  tumor  responses  by 
indirect  mechanisms  that  may  be 
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unrelated  to  effects  at  lower  does  should 
be  dealt  with  on  an  individual  basis. 

The  mechanism  of  the  carcinogenic 
responses  under  conditions  of  the 
experiment  should  be  reviewed 
carefully  as  it  relates  to  the  relevance  of 
the  evidence  to  human  carcinogenic 
risks  (e.g..  the  occurrence  of  bladder 
tumors  in  the  presence  of  bladder  stones 
and  injection  site  sarcomas). 
Interpretation  of  animal  studies  is  aided 
by  the  review  of  target  organ  toxicity 
and  other  effects  (e.g.,  changes  in  the 
immune  and  endocrine  systems)  that 
may  be  noted  in  prechronic  or  other 
lexicological  studies.  Time  and  dose- 
related  changes  in  the  incidence  of 
preneoplastic  lesions  may  also  be 
helpful  in  interpreting  animal  studies. 

Historical  control  data  are  often 
valuable  and  could  be  used  along  with 
concurrent  control  data  in  the 
evaluation  of  carcinogenic  responses. 
For  the  evaluation  of  rare  tumors,  even 
small  tumor  responses  may  be 
significant  compared  to  historical  data. 
In  the  case  of  tumors  with  relatively 
high  spontaneous  rates,  a  response  that 
is  significant  with  respect  to  the 
experimental  control  group  becomes 
questionable  if  the  historical  control 
data  indicate  that  the  experimental 
control  group  had  an  unusually  low 
background  incidence. 

Agents  that  are  positive  in  long-term 
animal  experiments  and  also  show 
evidence  of  promoting  or  cocarcingenic 
activity  in  specialized  tests  should  be 
considered  as  complete  carcinogens 
unless  there  is  evidence  to  the  contrary. 
Agents  that  show  positive  results  in 
special  tests  for  initiation,  promotion,  or 
cocarcingenicity  and  no  indication  of 
tumor  response  in  well-conducted  and 
well-designed  long-term  animal  studies 
should  be  dealt  with  on  an  individual 
basis. 

There  are  widely  diverging  scientific 
views  (OSTP,  1984:  Ward  et  al.  1979a; 
1979b;  Tomatis.  1977;  Nutrition 
Foundation.  1963)  about  the  validity  of 
moose  liver  tumors  when  such  tumors 
occur  in  strains  with  high  spontaneous 
background  incidence  and  when  they 
constitute  the  only  tumor  response  to  an 
agent  These  Guidelines  take  the 
position  that  the  mouse-liver-only  tumor 
response,  when  other  conditions  for  a 
classification  of  "sufficient"  evidence  in 
animal  studies  are  met,  should  be 
considered  as  "sufficient"  evidence  of 
carcinogenicity  with  the  understanding 
that  this  classification  could  be  changed 
to  "limited"  if  warranted  when  a 
number  of  factors  such  as  the  following 
are  observed:  The  occurrence  of  tumors 
only  in  the  highest  dose  group  and/or 
only  at  the  end  of  the  study;  no 
substantial  dose-related  increase  in  the 


proportion  of  tumors  that  are  malignant; 
the  occurrence  of  tumors  that  are 
predominately  benign,  showing  no 
evidence  of  metastases  or  invasion;  no 
dose-related  shortenipg  of  the  time  to 
the  appearance  of  tumors:  negative  or 
inconclusive  results  from  a  spectrum  of 
short-term  tests  for  mutagenic  activity; 
the  occurrence  of  excess  tumors  only  in 
a  single  sex. 

Positive  carcinogenic  responses  in  one 
species/strain/sex  are  not  generally 
negated  by  negative  results  in  other 
species/strain/sex.  Replicate  negative 
studies  that  are  essentially  identical  in 
all  other  respects  to  a  positive  study 
may  indicate  that  the  positive  results 
are  spurious. 

Evidence  for  carcinogenic  action 
should  be  based  on  the  observation  of 
statistically  significant  tumor  responses 
in  specific  organs  or  tissues. 
Appropriate  statistical  analysis  should 
be  performed  on  data  from  long-term 
studies  to  help  determine  whether  the 
effects  are  treatment-related  or  possibly 
due  to  chance.  These  should  at  least 
include  a  statistical  test  for  trend, 
including  appropriate  correction  for 
differences  in  survival.  The  weight  to  be 
given  to  the  level  of  statistical 
significance  (the  p-value)  and  to  other 
available  pieces  of  information  is  a 
matter  of  overall  scientific  judgment.  A 
statistically  significant  excess  of  tumors 
of  all  types  in  the  aggregate,  in  the 
absence  of  a  statistically  significant 
increase  of  any  individual  tumor  type 
should  be  regarded  as  minimal  evidence 
of  carcinogenic  action  unless  there  are 
persuasive  reasons  to  the  contrary. 

7.  Human  Studies 

Epidemiologic  studies  provide  unique 
information  about  the  response  of 
humans  who  have  been  exposed  to 
suspect  carcinogens.  Descriptive 
epidemiologic  studies  are  useful  in 
generating  hypotheses  and  providing 
supporting  data,  but  can  rarely  be  used 
to  make  a  causal  inference.  Analytical 
epidemiologic  studies  of  the  case-control 
or  cohort  variety,  on  the  other  hand,  are 
especially  useful  in  assessing  risks  to 
exposed  humans. 

Criteria  for  the  adequacy  of 
epidemiologic  studies  are  well 
recognized  and  include  factors  such  as 
the  proper  selection  and 
characterization  of  exposed  and  control 
groups,  the  adequacy  of  duration  and 
quality  of  follow-up.  the  proper 
identification  and  characterization  of 
confounding  factors  and  bias,  the 
appropriate  consideration  of  latency 
effects,  and  the  valid  ascertainment  of 
the  causes  of  morbidity  and  death. 

The  strength  of  the  epidemiologies 
evidence  for  carcinogenicity  depends  on 


the  magnitude,  specificity,  and 
statistical  significance  of  the  response 
and  increases  rapidly  with  the  number 
of  adequate  studies  which  show  the 
same  results  on  populations  exposed  to 
the  same  agent  under  different 
conditions. 

It  should  be  recognized  that 
epidemiologic  studies  are  inherently 
capable  of  detecting  only  comparatively 
large  increases  in  the  relative  risk  of 
cancer.  Negative  results  from  such 
studies  cannot  prove  the  absence  of 
carcinogenic  action;  however,  negative 
results  from  a  well-designed  and 
conducted  epidemiologic  study  that 
contains  usable  exposure  data  can  serve 
to  define  upper  hmits  of  risk  which  are 
useful  if  animal  evidence  indicates  that 
the  agent  is  potentially  carcinogenic. 

C.  Weight  of  Evidence 

Evidence  of  possible  carcinogenicity 
in  humans  comes  primarily  from  two 
sources:  Long-term  animal  tests  and 
epidemiologic  investigations.  Results 
from  these  studies  are  supplemented 
with  information  from  short-term  tests, 
pharmacokinetic  studies,  comparative 
metabolism  studies,  structure-activity 
relationships,  and  other  relevant 
toxicologic  studies.  The  question  of  how 
likely  an  agent  is  to  be  a  human 
carcinogen  should  be  answered  in  the 
framework  of  a  weight-of-evidence 
judgment.  Judgments  about  the  weight  of 
evidence  involve  considerations  of  the 
quality  and  adequacy  of  the  data  and 
the  kinds  of  responses  induced  by  a 
suspect  carcinogen.  There  are  three 
major  steps  to  characterizing  the  weight 
of  evidence  for  carcinogenicity:  (1) 
Characterization  of  the  evidence  from 
human  studies  and  from  animal  studies 
individually,  (2)  combination  of  the 
characterizations  of  these  two  types  of 
data  into  a  final  indication  of  the  overall 
weight  of  evidence  for  human 
carcinogenicity,  and  (3)  evaluation  of  all 
supportive  information  to  determine  if 
the  overall  weight  of  evidence  should  be 
modified. 

A  system  for  stratifying  the  weight  of 
evidence  is  recommended,  and  EPA  has 
developed  a  scheme  (see  the  Appendix). 
The  EPA  scheme  is  modeled  after  the 
classification  system  developed  by  the 
International  Agency  for  Research  on 
Cancer  (lARC.  1982).  In  the  lARC 
classification  method,  the  evidence  that 
an  agent  produces  cancer  in  humans  is 
divided  into  three  categories:  Sufficient, 
limited,  and  inadequate.  A  similar 
characterization  of  evidence  is  provided 
for  animal  data. 

The  EPA  classification  system  is.  in 
general,  an  adaptation  of  the  LARC 
approach  for  classifying  the  weight  of 
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evidence  for  human  data  and  animal 
data.  The  EPA  classification  system  for 
the  characterization  of  the  overall 
weight  of  evidence  for  carcinogenicity 
(animal,  human,  and  other  supportive 
data)  includes:  Group  A — Carcinogenic 
to  Humaxw;  Group  B— Probably 
Carcinogenic  to  Humans:  C — Possibly 
Carcinogenic  to  Humans:  Group  D — Not 
Classifiable  as  to  Human 
Carcinogenicity;  and  Group  E — No 
Evidence  of  Carcinogenicity  for 
Humans. 

In  addition,  the  following 
modifications  of  the  LARC  approach 
have  been  made  for  classifying  human 
and  animal  studies.  For  human  studies: 
(1)  The  observation  of  a  statistically 
significant  association  between  an  agent 
and  life-threatening  benign  tumors  in 
humans  is  included  in  the  evaluation  of 
risks  to  humans.  (2)  A  "no  evidence" 
category  is  added.  This  category 
indicates  that  no  association  was  found 
between  exposure  and  increased  risk  of 
cancer  in  well-conducted,  well-designed, 
independent  analytical  epidemiologic 
studies.  For  animal  studies:  (1)  An 
increased  incidence  of  combined  benign 
and  malignant  timiors  will  be 
considered  to  provide  sufficient 
evidence  of  carcinogenicity  if  the  other 
criteria  defining  the  "sufficient" 
category  of  evidence  are  met.  Benign 
and  malignant  tiimors  will  be  combined 
unless  the  benign  tumors  are  not 
considered  to  have  the  potential  to 
progress  to  the  associated  malignancies 
of  the  same  morphologic  type.  (2)  An 
increased  incidence  of  benign  tumors 
alone  as  "limited"  evidence  of 
carcinogenicity  is  added.  (3)  Under 
specific  circumstances,  such  as  the 
production  of  neoplasms  that  occur  with 
high  spontaneous  background  incidence, 
the  evidence  may  be  decreased  to 
"limited"  if  warranted  (e.g.,  there  are 
widely  diverging  scientific  views 
regarding  the  validity  of  the  mouse  liver 
tumors  as  an  indicator  of  potential 
human  carcinogenicity  when  this  is  the 
only  response  observed,  even  in 
replicated  experiments,  in  the  absence 
of  other  short-term  evidence).  (4)  A  "no 
evidence"  category  is  also  added.  This 
operational  category  would  include 
substances  for  which  there  is  no 
increased  incidence  of  neoplasms  in  at 
least  two  well-designed  and  well- 
conducted  animal  studies  of  adequate 
power  and  dose  in  different  species. 

D.  Guidance  For  Quantitative 
Assessment 

The  qualitative  evidence  for 
carcinogenesis  should  be  discussed  for 
purposes  of  guiding  the  dose-response 
assessment  The  guidance  should  be 
^>ven  in  terms  of  the  appropriateness 


and  limitation  of  specific  studies  as  well 
as  pharmacokinetic  consideratioos  that 
should  be  factored  into  the  dose- 
response  assessment.  The  appropriate 
method  of  extrapolation  should  be 
factored  in  when  the  experimental  route 
of  exposure  differs  from  that  occurring 
in  humans. 

Agents  that  are  judged  to  be  in  the 
EPA  weight-of-evidence  stratification 
Groups  A  and  B  would  be  regarded  as 
suitable  for  quantitative  risk 
assessments.  The  appropriateness  of 
quantifying  the  risks  from  agents  in 
Group  C  specifically  those  agents  that 
are  at  the  boundary  of  Groups  C  and  D, 
would  be  judged  on  a  case-by-case 
basis.  Agents  that  are  judged  to  be  in 
Groups  D  and  E  would  generally  not 
have  quantitative  risk  assessments. 

E.  Summary  and  Conclusion 

The  summary  should  present  all  of  the 
key  findings  in  all  of  the  sections  of  the 
qualitative  assessment  and  the 
interpretive  rationale  that  forms  the 
basis  for  the  conclusion.  Uncertainties 
in  the  evidence  as  well  as  factors  that 
may  affect  the  relevance  of  the  chronic 
animal  study  to  humans  should  be 
discussed.  The  conclusion  should 
present  both  the  weight-of-evidence 
rankng  and  a  description  that  brings  out 
the  more  subtle  aspects  of  the  evidence 
that  may  not  be  evident  from  the 
ranking  alone. 

in.  Dose-Response  Assessment, 
Exposure  Assessment,  and  Risk 
Characterization 

After  data  concerning  the  '^ 

carcinogenic  properties  of  a  substance 
have  been  collected,  evaluated,  and 
categorized,  it  is  frequently  desirable  to 
estimate  the  likely  range  of  excess 
cancer  risk  associated  with  given  levels 
and  conditions  of  human  exposure.  The 
first  step  of  the  analysis  needed  to  make 
such  estimations  is  the  development  of 
the  likely  relationship  between  dose  and 
response  (cancer  incidence)  in  the 
region  of  human  exposure.  This 
information  on  dose-response 
relationshifis  is  coupled  with 
information  on  the  nature  and 
magnitude  of  human  exposure  to  yield 
an  estimate  of  human  risk.  The  risk- 
characterization  step  also  includes  an 
interpretation  of  these  estimates  in  light 
of  the  biological,  statistical,  and 
exposure  assumptions  and 
uncertainities  that  have  arisen 
throughout  the  process  of  assessing  risk. 

The  elements  of  dose-response 
assessment  are  described  in  section 
IIl.A.  Guidance  on  human  exposure 
assessment  is  provided  in  another  EPA 
document  (U.S.  EPA.  1984);  however, 
section  III.E  of  these  Guidelines 


includes  a  brief  description  of  the 
specific  type  of  exposure  informabon 
that  is  necessary  for  use  in  carcinogenic 
risk  assessment  Finally,  in  section  IlLC. 
there  is  a  description  of  the  type  of 
information  and  its  interpretation 
necessary  for  accurately  characterizing 
risk  and  the  degree  to  which  it  can  be 
known. 

It  should  be  emphasized  that 
calculation  of  quantitative  estimates  of 
cancer  risk  does  not  require  that  an 
agent  be  a  human  carcinog«i.  The 
likelihood  that  an  agent  is  a  human 
carcinogen  is  a  function  of  the  weight  of 
evidence,  as  this  has  been  described  in 
the  hazard  identification  section  of  these 
Guidelines.  It  is  nevertheless  important 
to  present  quantitative  estimates, 
appropriately  qualified  and  interpreted, 
in  those  circumstances  in  which  there  is 
likelihood  that  the  agent  is  a  human 
carcinogen.  Appropriately  qualified  ■ 
quantitative  estimates  of  risk,  together 
with  estimates  of  their  imcertainty,  are 
useful  in  cost-benefit  analyses,  in  setting 
regulatory  priorities,  and  for  evaluating 
residual  risks  associated  with  the 
application  of  regulatory  controls. 

It  should  be  emphasized  in  every 
quantitative  risk  estimation  that  the 
results  are  uncertain.  The  uncertainties 
due  to  experimental  and  epidemiologic 
variability  as  well  as  uncertainty  in  the 
exposure  assessment  can  be  important 
There  are  major  uncertainties  in 
extrapolating  both  from  animals  to 
humans  and  from  hi^  to  low  doses. 
There  are  important  species  diffemces 
in  uptake,  metabolism,  and  organ 
distribution  of  carcinogens,  as  well  as 
species  and  strain  differences  in  target 
site  susceptibilty.  Human  populations 
are  variable  with  respect  to  genetic 
constitution,  diet  occupational  and 
home  environment,  activity  patterns, 
and  other  cultural  factors.  Risk 
estimates  should  be  presented  together 
with  the  associated  hazard  assessment 
(section  ni.C.3.)  to  ensure  that  there  is 
an  appreciation  of  the  weight  of 
evidence  for  carcinogenicity  that 
underiies  the  quantitative  risk  estimates. 

A.  Dose-Response  Assessment 

1.  Selection  of  Data 

As  indicated  in  section  II.D.  guidance 
needs  to  be  given  by  the  individuals 
doing  the  qualitative  assessment 
(toxicologists,  pathologists, 
pharmacologists,  etc.)  to  the  statisUcans 
doing  the  quantitative  assessment  as  to 
the  appropriate  data  to  be  used  in  the 
dose-response  assessment  This  is 
determined  by  the  quality  of  the  data,  its 
relevance  to  human  modes  of  exposure, 
and  other  technical  details. 


} 
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If  available,  estiniates  based  upon 
human  epidemiologic  data  are  preferred. 
If  adequate  exposure  data  exist  in  a  well- 
designed  and  conducted  negative 
epidemiologic  study,  an  upper-bound 
estimate  of  risk  should  be  used  in 
preference  to  higher  risks  estimated 
&om  animal  data.  In  the  absence  of 
human  data,  data  from  a  species  that 
responds  most  like  humans  should  be 
used,  if  information  to  this  effect  exists. 
Where,  for  a  given  agent,  several 
studies  are  available  which  may  involve 
different  animal  species,  strains,  and 
sexes,  at  several  doses  and  by  different 
routes  of  exposure,  the  following 
approach  to  selecting  the  data  sets  is 
used.  The  tumor  incidence  data  are 
separated  according  to  organ  site  and 
tiunor  type.  All  biologically  and 
statistically  acceptable  data  sets  are 
presented.  The  range  of  the  risk 
estimates  is  identified  with  due  regard 
to  biological  relevance  (particularly  in 
the  case  of  animal  studies]  and 
appropriateness  of  route  of  exposure. 
Because  it  is  possible  that  human 
sensitivity  is  as  high  as  the  most 
sensitive  responding  animal  species,  in 
the  absence  of  evidence  to  the 
contrary,  the  biologically  acceptable 
data  set  from  long-term  animal  studies 
showing  the  greatest  sensitivity  should 
generally  be  given  the  greatest 
emphasis,  again  with  due  regard  to 
biological  and  statistical  considerations. 

When  the  exposure  route  in  the 
species  hom  which  the  dose-response 
information  is  obtained  differs  from  the 
route  occurring  in  environmental 
exposures,  uncertainties  about  the  dose 
delivered  to  the  target  organs  from 
different  exposure  media  should  be 
explicitly  considered,  and  the 
assumptions  should  be  carefully  stated. 

Where  two  or  more  significantly 
elevated  tumor  sites  or  types  are 
observed  in  the  same  study, 
extrapolations  may  be  conducted  on 
selected  sites  or  types.  These  selections 
will  be  made  on  biological  grounds.  To 
obtain  a  total  estimate  of  carcinogenic 
risk,  animals  with  one  or  more  tumor 
sites  or  types  showing  significantly 
elevated  timior  incidence  should  be 
pooled  and  used  for  extrapolation;  if  the 
tumor  sites  or  types  are  occurring 
idependently,  this  procedure  is  the  same 
as  summing  the  risks  from  the  several 
kinds  of  statistically  significant  tumors. 
The  pooled  estimates  will  generally  be 
used  in  preference  to  risk  estimates 
based  on  single  sites  or  types. 

Benign  tumors  should  generally  be 
combined  with  malignant  tumors  for  risk 
estimates  unless  the  benign  tumors  are 
not  considered  to  have  the  potential  to 
progress  to  the  associated  malignancies 


of  the  same  morphologic  type.  However, 
the  contribution  of  the  benign  tumors  to 
the  total  risk  should  be  indicated. 

2.  Choice  of  Mathematical  Extrapolation 
Model 

Since  risks  at  low  exposure  levels 
cannot  be  measured  directly  either  by 
animal  exp>eriment8  or  by  epidemiologic 
studies,  a  number  of  mathematical 
models  have  been  developed  to 
extrapolate  from  high  to  low  dose. 
However,  different  extrapolation  models 
may  fit  the  observed  data  reasonably 
well  but  may  lead  to  large  differences  in 
the  projected  risk  at  low  doses. 

No  single  mathematical  procedure  is 
recognized  as  the  most  appropriate  for 
low-dose  extrapolation  in 
carcinogenesis.  When  relevant 
biological  evidence  on  mechanism  of 
action  exists,  the  models  or  procedures 
employed  should  be  consistent  with  the 
evidence.  However,  when  data  and 
information  are  limited,  as  is  the  usual 
case  given  the  high  degree  of 
uncertainty  associated  with  the 
selection  of  a  low-dose  extrapolation 
model,  specific  guidance  on  model 
selection  is  necessary  to  provide  a 
desirable  degree  of  consistency  in  risk 
assessments.  The  choice  of  low-dose 
extrapolation  models  should  be 
consistent  with  current  understanding  of 
the  mechanisms  of  carcinogenesis  and 
not  solely  on  goodness  of  fit  to  the 
observed  tiunor  data.  Although 
mechanisms  of  the  carcinogenesis 
process  are  largely  unknown,  at  least 
some  elements  of  the  process  have  been 
elucidated,  e.g.,  linearity  of  tumor 
initiation.  In  further  support  of  a  linear 
model,  it  has  been  shown  that,  if  a 
carcinogenic  agent  acts  by  accelerating 
the  same  stages  of  the  carcinogenic 
process  that  lead  to  the  background 
occurrence  of  cancer,  the  added  effect  of 
the  carcinogen  at  low  dose  is  virtually 
linear.  Thus,  a  model  that  is  linear  at 
low  dose  is  plausible. 

The  linearized  multistage  model 
procedure  for  low-dose  extrapolation 
(U.S.  EPA.  1980)  is  therefore 
recommended  in  most  cases  unless  there 
is  evidence  on  carcinogenesis 
mechanisms  or  other  biological  evidence 
that  indicates  the  greater  suitability  of 
an  alternative  extrapolation  model,  or 
there  is  statistical  or  biological  evidence 
that  excludes  the  use  of  the  linearized 
multistage  model. 

It  should  be  emphasized  that  the 
linearized  multistage  model  leads  to  a 
plausible  upper  limit  to  the  risk  which  is 
consistent  with  some  mechanisms  of 
carcinogenesis.  However,  such  an 
estimate  does  not  necessarily  give  a 
realistic  prediction  of  the  risk.  In  certain 
cases,  the  linearized  multistage  model 


cannot  be  used  successfully  with  the 
observed  data  as,  for  example,  when  the 
data  are  nonmonotonic  or  flatten  out  at 
high  doses.  In  these  cases  it  may  be 
necessary  to  make  adjustments  to  the 
procedure  to  achieve  low-dose  linearity. 
When  pharmacokinetic  or  metabolism 
data  are  available,  or  when  other 
substantial  evidence  on  the  mechanistic 
aspects  of  the  carcinogenesis  process 
exists,  a  different  low-dose 
extrapolation  model  might  be 
considered  more  appropriate  on 
biological  grounds.  When  a  different 
model  is  chosen,  the  risk  assessment 
should  clearly  discuss  the  natiire  and 
strength  of  the  evidence  that  lead  to  the 
choice.  In  most  cases,  considerable 
imcertainty  will  remain  concerning 
response  at  low  doses;  therefore,  an 
upper-limit  risk  estimate  using  the 
linearized  multistage  model  should  also 
be  presented. 

3.  Equivalent  Exposure  Units  Among 
Species 

Low-dose  risk  estimates  derived  from 
laboratory  animal  data  extrapolated  to 
humans  are  complicated  by  a  variety  of 
factors  that  differ  among  species  and 
potentially  affect  the  response  to 
carcinogens.  Included  among  these 
factors  are  differences  between  humans 
and  experimental  test  animals  with 
respect  to  hfe  span,  body  size,  genetic 
variability,  population  homogeneity.    . 
existence  of  concurrent  disease, 
pharmacokinetic  effects  such  as 
metabolism  and  excretion  patterns,  and 
the  exposure  regimen. 

The  usual  approach  for  making 
interspecies  comparisons  has  been  to 
use  standardized  scaling  factors. 
Commonly  employed  standardized 
dosage  scales  include  mg  per  kg  body 
weight  per  day,  ppm  in  the  diet  or  water, 
mg  per  m*  body  surface  area  per  day, 
and  mg  per  kg  body  weight  per  lifetime. 
In  the  absence  of  comparative 
toxicological,  physiological,  metabolic, 
and  pharmacokinetic  data  for  a  given 
suspect  carcinogen,  the  extrapolation  of 
body  weight  to  the  0.67  power  is 
considered  to  be  appropriate. 

B.  Exposure  Assessment 

In  order  to  obtain  a  quantitative 
estimate  of  the  risk,  the  results  of  the 
dose-response  assessment  must  be 
combined  with  an  estimate  of  the 
exposures  to  which  the  populations  of 
interest  are  likely  to  be  subject.  While 
the  reader  is  referred  to  the  Proposed 
Guidelines  for  Exposure  Assessment 
(U.S.  EPA,  1984)  for  specific  details,  it  is 
important  that  the  cancer  risk  assessor 
and  the  decision-maker  have  an 
appreciation  of  the  impact  of  the 
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strengths  and  weaknesses  of  exposure 
assessment  on  the  overall  cancer  risk 
assessment  process. 

At  present  there  is  no  single  approach 
to  exposure  assessment  that  is 
appropriate  for  all  cases.  On  a  case-by- 
case  basis,  appropriate  methods  are 
selected  to  match  the  data  on  hand  and 
the  level  of  sophistication  required  (e.g.. 
preliminary  assessment  using  crude  data 
and  worst  case  assumptions  versus  a 
Hnal  assessment  using  extensive 
monitoring  data).  The  assumptions, 
approximations,  and  uncertainties  need 
to  be  clearly  stated  because,  in  some 
instances,  these  will  have  a  major  effect 
on  the  risk  assessment. 

In  general,  the  magnitude,  duration, 
and  frequency  of  exposure  provide 
fundamental  information  for  estimating 
the  concentration  of  the  carcinogen  to 
which  the  organism  is  exposed.  These 
data  are  generated  from  monitoring 
information,  modeling  results,  and/or 
reasoned  estimates.  An  appropriate 
treatment  of  exposure  should  consider 
the  potential  for  exposure  via  ingestion, 
inhalation,  and  dermal  penetration  from 
relevant  sources  of  exposures.  Where 
feasible,  an  attempt  should  be  made  to 
assess  the  dose  to  the  target  organ, 
either  through  experimental  evidence  or 
reasonable  assumptions  and  modeling. 

Special  problems  arise  when  the 
human  exposure  situation  of  concern 
suggests  exposure  regimens,  e.g..  route 
and  dosing  schedule,  which  are 
substantially  different  from  those  used 
in  the  relevant  animal  studies.  Unless 
there  is  evidence  to  the  contrary  in  a 
particular  case,  the  cumulative  dose 
received  over  a  lifetime,  expressed  as 
average  daily  exposure  prorated  over  a 
lifetime,  is  recommended  as  the 
appropriate  measure  of  exposure  to  a 
carcinogen.  That  is,  the  assumption  is 
made  that  a  high  dose  of  a  carcinogen 
received  over  a  short  period  of  time  is 
equivalent  to  a  coresponding  low  dose 
spread  over  a  lifetime.  This  approach 
becomes  more  problematical  as  the 
exposures  in  question  become  more 
intense  but  less  frequent,  especially 
when  there  is  evidence  that  the  agent 
has  shown  dose-rate  effects. 

An  attempt  should  be  made  to  assess 
the  level  of  uncertainty  associated  with 
the  exposure  assessment  which  is  to  be 
used  in  a  cancer  risk  assessment.  This 
measure  of  uncertainty  should  be 
included  in  the  risk  characterization 
(section  lU.C)  in  order  to  provide  the 
decision-maker  with  a  clear 
understanding  of  the  impact  of  this 
uncertainty  on  any  final  quantitative 
risk  estimate. 


C.  Risk  Characterization 

1.  Options  for  Numerical  Risk  Estimates 

Depending  on  the  needs  of  the 
individual  program  offices,  numerical 
esti'mates  can  be  presented  in  one  or 
more  of  the  following  three  ways. 

a.  Unit  Risk — Under  an  assumption  of 
low-dose  linearity,  the  unit  cancer  risk  is 
the  excess  lifetime  risk  due  to  a 
continuous  constant  lifetime  exposure  of 
one  unit  of  carcinogen  concentration. 
Typical  exposure  units  include  ppm  or 
ppb  in  food  or  water,  mg/kg/day  by 
ingestion,  or  ppm  or  ug/m  '  in  air. 

b.  The  Dose  Corresponding  to  a  Given 
Level  of  Risk — This  approach  can  be 
useful,  particularly  when  using 
nonlinear  extrapolation  models  where 
the  unit  risk  would  differ  at  different 
dose  levels. 

c.  Individual  and  Population  Risks — 
Risk  may  be  characterized  either  in 
terms  of  the  excess  individual  lifetime 
risks  or  the  excess  number  of  cancers 
produced  per  year  in  the  exposed 
population  or  both. 

Irespective  of  the  options  chosen,  the 
degree  of  precision  and  accuracy  in  the 
numerical  risk  estimates  currently  do 
not  permit  more  than  one  significant 
figure  to  be  presented. 

2.  Concurrent  Exposure 

In  characterizing  the  risk  due  to 
concurrent  exposure  to  several 
carcinogens,  the  risks  are  combined  on 
the  basis  of  additivity  unless  there  is 
specific  information  to  the  contrary. 
Interactions  of  cocarcinogens, 
promoters,  and  inilitators  with  known 
carcinogens  should  be  considered  on  a 
case-by-case  basis. 

3.  Summary  of  Risk  Characterization 

Whichever  method  of  presentation  is 
chosen,  it  is  critical  that  the  numerical 
estimates  not  be  allowed  to  stand  alone, 
separated  from  the  various  assumptions 
and  uncertainties  upon  which  they  are 
based.  The  risk  characterization  should 
contain  a  discussion  and  interpretation 
of  the  numerical  estimates  that  affords 
the  risk  manager  some  insight  into  the 
degree  to  which  the  quantitative 
estimates  are  likely  to  reflect  the  true 
magnitude  of  human  risk,  which 
generally  cannot  be  knovm  with  the 
degree  of  quantitative  accuracy 
reflected  in  the  numerical  estimates.  The 
final  risk  estimate  will  be  generally 
roimded  to  one  significant  figure  and 
will  be  coupled  with  the  EPA 
classiHcation  of  the  qualitative  weight  of 
evidence.  For  example,  a  lifetime 
individual  risk  of  2xl0~*  resulting  from 
exposure  to  a  "possible  human 
carcinogen"  (Group  C)  should  be 
designated  as: 


2xi(r*(Cl 

This  bracketed  designation  of  the 
qualitative  evidence  should  be  included 
with  all  numerical  risk  estimates  (i.e., 
unit  risks,  which  are  risks  at  a  specified 
concentration,  or  concentrations 
corresponding  to  a  given  risk).  Agency 
statements,  such  as  Federal  Register 
notices,  briefmgs,  and  action 
memoranda,  frequenUy  include 
numerical  estimates  of  carcinogenic  risk. 
It  is  recommended  that  whenever  these 
numerical  estimates  are  used,  the 
quahtative  weight-of-evidence 
classification  should  also  be  included. 
IV.  Appendix— EPA  Classification 
System  for  Evidence  of  Carcinogenicity 
From  Human  Studies  and  From  Animal 
Studies  (Adapted  From  lARC) 

A.  Assessment  of  Evidence  for 
Carcinogenicity  From  Studies  in 
Humans 

Evidence  of  carcinogenicity  from 
human  studies  comes  from  three  main 
sources: 

1.  Case  reports  of  individual  cancer 
patients  who  were  exposed  to  the 
agent(s). 

2.  Descriptive  epidemiologic  studies  in 
which  the  incidence  of  cancer  in  human 
populations  was  found  to  vary  in  space 
or  time  with  exposure  to  the  agent(s). 

3.  Analytical  epidemiologic  (case- 
control  and  cohort)  studies  in  which 
individual  exposure  to  the  agent(s)  was 
found  to  be  associated  with  an 
increased  risk  of  cancer. 

Three  criteria  must  be  met  before  a 
causal  association  can  be  inferred 
between  exposure  and  cancer  in 
humans: 

1.  There  is  no  identified  bias  which 
could  explain  the  association. 

2.  The  possibility  of  confounding  has 
been  considered  and  ruled  out  as 
explaining  the  association. 

3.  The  association  is  unlikely  to  be 
due  to  chance. 

In  general,  although  a  single  study 
may  be  indicative  of  a  cause-effect 
relationship,  confidence  in  inferring  a 
causal  association  is  increased  when 
several  independent  studies  are 
concordant  in  showing  the  association, 
when  the  association  is  strong,  when 
there  is  a  dose-response  relationship,  or 
when  a  reduction  in  exposure  is 
followed  by  a  reduction  in  the  incidence 
of  cancer. 

The  degrees  of  evidence  for 
carcinogenicity*  from  studies  in  humans 
are  categorized  as: 

1.  Sufficient  evidence  of 

'For  purpose  of  public  health  protection, 
agents  ssaociated  with  life-threatening 
bieni^  tumors  in  humans  are  included  in  the 
evaluation. 


J. 
t 


46300 


Federal  Register  /  Vol.  49.  No.  227  /  Friday.  November  23.  1984  /  Notices 


carcinogenicity,  which  indicates  that 
there  is  a  causal  relationship  between 
the  agent  and  human  cancer. 

2.  Limited  evidence  of  carcinogenicity, 
which  indicates  that  a  causal 
interpretation  is  credible,  but  that 
alternative  explanations,  such  as 
chance,  bias,  or  confounding,  could  not 
adequately  be  excluded. 

3.  Inadequate  evidence,  which 
indicates  that  one  of  two  conditions 
prevailed:  (a)  There  were  few  pertinent 
data,  or  (b)  the  available  studies,  while 
showing  evidence  of  association,  did  not 
exclude  chance,  bias,  or  confounding. 

4.  No  evidence,  which  indicates  that 
no  association  was  found  between 
exposure  and  an  increased  risk  of 
cancer  in  well-designed  and  well- 
conducted  independent  analytical 
epidemiologic  studies. 

5.  No  data,  which  indicates  that  data 
are  not  available. 

B.  Assessment  of  Evidence  for 
Carcinogenicity  From  Studies  in 
Experimental  Animals 

These  assessments  are  classified  into 
five  groups: 

1.  Sufficient  evidence*  of 
carcinogenicity,  which  indicates  that 
there  is  an  increased  incidence  of 
malignant  timiors  or  combined 
malignant  and  benigi\  tumors  S:  (a)  In 
multiple  species  or  strains;  or  (b)  in 
multiple  experiments  (preferably  with 
different  routes  of  administration  or 
using  different  dose  levels);  or  (c)  to  an 
unusual  degree  with  regard  to  incidence, 
site  or  type  of  tumor,  or  age  at  onset. 
Additional  evidence  may  be  provided 
by  data  on  dose-response  effects,  as 
well  as  information  from  short-term 
tests  or  on  chemical  structure. 

2.  Limited  evidence  of  carcinogenicity, 
which  means  that  the  data  suggest  a 
carcinogenic  effect  but  are  limited 
because:  (a)  The  studies  involve  a  single 
species,  strain,  or  experiment;  or  (b)  the 
experiments  are  restricted  by 
inadequate  dosage  levels,  inadequate 
duration  of  exposure  to  the  agent, 
inadequate  period  of  follow-up,  poor 


+  Under  specific  circumstances,  such  as 
the  production  of  neoplasms  that  occur  with 
high  spontaneous  background  incidence,  the 
evidence  may  be  decreased  to  "limited"  if 
warranted  (e.g.,  there  are  widely  diverging 
scientific  views  regarding  the  validity  of  the 
mouse  liver  tumor  as  an  indicator  of  potential 
human  carcinogenicity  when  this  is  the  only 
response  observed,  even  in  replicated 
experiments  in  the  absence  of  short-term  or 
other  evidence). 

SBenign  and  malignant  tumors  will  be 
combined  unless  the  benign  tumors  are  not 
considered  to  have  the  potential  to  progress 
to  the  associated  malignancies  of  the  same 
morphologic  type. 


survival,  too  few  animals,  or  inadequate 
reporting;  or  (c)  an  increase  in  the 
incidence  of  benign  turmors  only. 

3.  Inadequate  evidence,  which 
indicates  that  because  of  major 
qualitative  or  quantitative  limitations, 
the  studies  cannot  be  interpreted  as 
showing  either  the  presence  or  absence 
of  a  carcinogenic  effect. 

4.  No  evidence,  which  indicates  that 
there  is  no  increased  incidence  of 
neoplasms  in  at  least  two  well-designed 
and  well-conducted  animal  studies  in 
different  species. 

5.  No  data,  which  indicates  that  data 
are  not  available. 

The  categories  "sufficient  evidence" 
and  "limited  evidence"  refer  only  to  the 
strength  of  the  experimental  evidence 
that  these  agentsfs)  are  carcinogenic 
and  not  to  the  power  of  their 
carcinogenic  action.  • 

C  Categorization  of  Overall  Evidence 

Group  A — Himian  Carcinogen 

This  category  is  used  only  when  there 
is  sufficient  evidence  from 
epidemiologic  studies  to  support  a 
causal  association  between  exposure  to 
the  agent(s]  and  cancer. 

Group  B — Probable  Human  Carcinogen 

This  category  includes  agents  for 
which  the  evidence  of  human 
carcinogenicity  from  epidemiologic 
studies  ranges  from  almost  "sufficient" 
to  "inadequate."  To  reflect  this  range, 
the  category  is  divided  into  higher 
(Group  Bl)  and  lower  (Group  B2) 
degrees  of  evidence.  Usually,  category 
Bl  is  reserved  for  agents  for  which  there 
is  at  least  limited  evidence  of 
carcinogenicity  to  humans  from 
epidemiologic  studies.  In  the  absence  of 
adequate  data  in  humans,  it  is 
reasonable,  for  practical  purposes,  to 
regard  agents  for  which  there  is 
sufficient  evidence  of  carcinogenicity  in 
animals  as  if  they  presented  a 
carcinogenic  risk  to  humans.  Therefore, 
agents  for  which  there  is  inadequate 
evidence  from  human  studies  and 
sufficient  evidence  form  animal  studies 
would  usually  result  in  a  classification 
ofB2. 

In  some  cases,  the  known  chemical  or 
physical  properties  of  an  agent  and  the 
results  from  short-term  tests  allow  its 
transfer  from  Group  B2  to  Bl. 

Group  C — Possible  Human  Carcinogen 

This  category  is  used  for  agents  with 
limited  evidence  of  carcinogenicity  in 
animals  in  the  absence  of  human  data.  It 
includes  a  wide  variety  of  evidence:  (a) 
Definitive  malignant  tumor  response  in  a 
single  well-conducted  experiment,  (b) 
marginal  tumor  response  in  studies 


having  inadequate  design  or  reporting, 
(c)  benign  but  not  malignant  tumors  with 
an  agent  showing  no  response  in  a 
variety  of  short-term  tests  for 
mutagenicity,  and  (d)  marginal 
responses  in  a  tissue  known  to  have  a 
high  and  variable  background  rate. 

In  some  cases,  the  known  physical  or 
cehmical  properties  of  an  agent  and 
results  from  short-term  tests  allow  a 
transfer  from  Group  C  to  B2  or  from 
Group  D  to  C. 

Group  D — Not  Classified 

This  category  is  used  for  agent(s)  with 
inadequate  animal  evidence  of 
carcinogenicity. 

Group  E — No  Evidence  of 
Carcinogenicity  for  Humans 

This  category  is  used  for  agent(s)  that 
show  no  evidence  for  carcinogenicity  in 
at  least  two  adequate  animal  tests  in 
different  species  or  in  both 
epidemiologic  and  animal  studies. 
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ENVIRONMENTAL  PflOTECTION 
AGENCY 

(FRL-270»-5] 

Proposed  Guidelines  for  Exposure 
Assessment 

AOeMCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  Guidelines  for 

Exposure  Assessment  and  Request  for 

Comments. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  proposing 
Guidelines  for  Exposure  Assessment 
(Guidelines).  These  Guidelines  are 
proposed  for  use  within  the  policy  and 
procedural  framework  provided  by  the 
various  statutes  which  EPA  administers 
to  guide  Agency  analysis  of  exposure 
data.  We  solicit  public  comment  and 
will  take  public  comment  into  accoimt  in 
revising  these  Guidelines.  These 
Guidelines  will  be  reviewed  by  the 
Science  Advisory  Board  in  meetings 
now  tentatively  scheduled  for  April 
1985. 

These  proposed  Guidelines  were 
developed  as  psu-t  of  a  broad  guidelines 
development  program  under  the 
auspices  of  the  Office  of  Health  and 
Environmental  Assessment  (OHEA), 
located  in  the  Agency's  Office  of 
Research  and  Development.  Consonant 
with  the  role  of  OHEA's  Exposure 
Assessment  Group  (EAG)  as  the 
Agency's  senior  health  committee  for 
exposure  assessment,  the  Guidelines 
were  developed  by  an  Agency-wide 
working  group  chaired  by  the  Director  of 
EAG. 

DATE:  Comments  must  be  postmarked 
by  January  22, 1985. 
AOONcatKS:  Comments  may  be  mailed 
or  delivered  to:  Dr.  James  W.  Falco. 
Exposure  Assessment  Group  (RD-689}, 
Office  of  Health  and  Environmental 
Assessment,  U.S.  Environmental 
Protection  Agency,  401  M  Street  S.W., 
Washington.  DC  20460. 
torn  FURTHCR  iNromiATiON  contact: 
Dr.  James  W.  Falco,  Telephone:  202-475- 
8909. 

SUPm^MENTAllV  INFOflMATION: 

Preliminary  drafts  of  these  Guidelines 
were  sent  out  for  review  to  15  scientists 
and  engineers  in  the  field  of  exposure 
assessment  within  government, 
universities  in  the  United  States  and 
abroad,  and  the  private  sector. 
Comments  received  from  these  reviews, 
generally  favorable,  were  taken  into 
accoimt  in  developing  the  Guidelines 
proposed  here. 

In  addition,  as  a  result  of  the  reviews, 
four  areas  requiring  further  research 
were  identified  as  follows: 


(1)  Development  of  Mathematical 
Model  Selection  Criteria. 

A  large  number  of  mathematical 
models  are  used  to  estimate  a  wide 
variety  of  parameters  needed  for 
estimating  exposures.  Guidance  in  the 
form  of  selection  criteria  are  needed  to 
ensure  that  the  most  appropriate 
mathematical  model  is  used  for  each 
exposure  parameter  estimate. 

(2)  Development  of  Guidance  for 
Analysis  of  Metabolism  Data. 

Guidance  is  needed  to  provide 
appropriate  consideration  of  metabolism 
data  in  the  calculation  of  whole  body 
dose  and  in  the  extrapolation  of  whole 
organism  dose  from  one  species  to 
another. 

(3)  Definition  of  the  Relationship 
Between  Exposure  Assessment  and 
Epidemiology. 

Guidance  is  needed  to  ensure  that 
pertinent  parameters  of  exposure  are 
measured  in  prospective  epidemiologic 
studies.  Methods  providing  the  best 
estimates  of  exposure  for  retrospective 
and  historical  epidemiologic  studies 
must  be  defined. 

(4)  Development  of  Methods  to  Relate 
Exposures  Measured  by  Personal 
Monitoring  to  Source  Contributions. 

Guidance  is  needed  to  establish 
methods  to  relate  exposures  as 
measured  by  personal  monitoring  to 
controllable  sources  and  to  discriminate 
among  possible  sources  and  between 
background  and  anthropogenic  sources. 
It  is  the  Agency's  intent  to  revise  the 
Guidelines  periodically  to  incorporate 
the  results  obtained  in  the  four  research 
areas  defined  above  as  they  become 
available. 

Is  addition  to  the  publication  of  the 
Guidelines,  the  Agency  also  will  provide 
technical  support  documents  that 
contain  detailed  technical  information 
needed  to  implement  the  Guidelines. 
Two  of  these  technical  reports  entitled 
"Development  of  Statistical  Distribution 
or  Ranges  of  Standard  Factors  Used  in 
Exposure  Assessments"  and 
"Methodology  for  Characterization  of 
Uncertainty  in  Exposure  Assessments" 
are  currently  available.  Technical 
reports  for  the  four  new  guideline  areas 
described  above  will  be  available  at  the 
time  of  publication  of  the  corresponding 
guideline  section.  These  technical 
support  documents  will  be  revised 
periodically  to  reflect  improvements  in 
exposure  assessment  methods  and  new 
information  or  experience. 

Support  documents  used  in  the 
preparation  of  these  Guidelines  as  well 
as  comments  received  are  available  for 
inspection  and  copying  at  the  Public 
Information  Reference  Unit  (202-382- 
5926).  EPA  Headquarters  Ubraiy,  401  M 


Street  S.W.,  Washington,  DC,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m. 

Dated:  November  9, 1984. 
Williwn  D.  Ruckelshaus, 

Administrator. 
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L  Introduction 

These  Guidelines  provide  the  Agency 
with  a  general  approach  and  framework 
for  carrying  out  human  or  nonhuman 
exposure  assessments  for  specified 
pollutants.  The  Guidelines  have  been 
developed  to  assist  future  assessment 
activities  and  encourage  improvement  in 
those  EPA  programs  that  require,  or 
could  benefit  from  the  use  of  exposure 
assessments.  The  Guidelines  are 
procedural.  They  should  be  followed  to 
the  extent  possible  in  instances  where 
exposure  assessment  is  a  required 
element  in  the  regulatory  process  or 
where  exposure  assessments  are  carried 
out  on  a  discretionary  basis  by  EPA 
management  to  support  regulatory  or 
programmatic  decisions. 

This  document,  by  laying  out  a  set  of 
questions  to  be  considered  in  carrying 
out  an  exposure  assessment,  should  help 
avoid  inadvertent  mistakes  of  omission. 
EPA  recognizes  that  gaps  in  data  will  be 
common,  but  the  Guidelines  will 
nevertheless  serve  to  assist  in 
organizing  the  data  that  are  available, 
including  any  new  data  developed  as 
part  of  the  exposure  assessment.  It  is 
understood  that  exposure  assessments 
may  be  performed  at  many  different 
levels  of  detail  depending  on  the  scope 
of  the  assessment. 

These  Guidelines  should  also  promote 
consistency  among  various  exposure 
assessment  activities  that  are  carried 
out  by  the  Agency.  Consistency  with 
respect  to  common  physical,  chemical, 
and  biological  parameters,  with  rsspect 
to  assumptions  about  typical  exposure 
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situations,  and  with  nspect  to  the 
characterizatian  of  uncertainty  of 
estimates,  will  enhance  the 
comparabihty  of  results  and  enable  the 
Agency  to  improve  the  state-of-the-art  of 
exposure  assessment  over  time  through 
the  sharing  of  common  data  and 
experiencesu 

It  is  recognized  that  the  main 
objective  of  an  exposure  assessment  is 
to  provide  reliable  data  and/or 
estimates  for  a  risk  assessment.  Since  a 
risk  assessment  requires  the  coupling  of 
exposure  information  and  toxicity  or 
effects  information,  the  exposure 
assessment  process  should  be 
coordinated  with  the  toxicity/effects 
assessment.  This  document  provides  a 
common  approach  to  format  which 
should  simplify  the  process  of  reading 
and  evaluating  exposure  assessments 
and  thereby  increase  their  utility  in 
assessing  risk. 

As  the  Agency  performs  more 
exposure  assessments,  the  Guidelines 
will  be  revised  to  reflect  the  benefit  of 
experience. 

n.  General  Guidelines  and  Principles 

A.  Exposure  and  Dose 

Exposure  has  been  defined  by 
Committee  E-47,  Biological  Effects  and 
Environmental  Fate,  of  the  American 
Society  for  Testing  and  Materials,  as  the 
contact  with  a  chemical  or  physical 
agent  The  magnitude  of  the  exposure  is 
determined  by  measuring  or  estimating 
the  amount  of  an  agent  available  at  the 
exchange  Iwundaries.  i.e.,  lungs,  gut, 
skin,  during  some  specified  time. 
Exposure  assessment  is  the 
determination  or  estimation  (qualitative 
or  quantitative)  of  the  magnitude, 
frequency,  duration,  and  route  of 
exposure.  Exposure  assessments  may 
consider  past,  present,  and  future 
exposures  with  varying  techniques  for 
each  phase,  i.e..  modeling  of  future 
exposures,  measurements  of  existing 
exposure,  and  biological  accimiulation 
for  past  exposures.  Exposure 
assessments  are  generally  combined 
with  environmental  and  health  effects 
data  in  performing  risk  assessments. 

In  considering  uie  exposure  of  a 
subject  to  a  hazardous  agent  there  are 
several  related  processes.  The  contact 
between  the  subject  of  concern  and  the 
agent  may  lead  to  the  intake  of  some  of 
the  agent  If  absorption  occiuv.  this 
constitutes  an  uptake  (or  an  absorbed 
dose)  which  then  may  lead  to  health 
effects.  When  biological  tissue  or  fluid 
measurements  indicate  the  presence  of  a 
chemical,  exposures  can  be  estimated 
from  these  data.  Presence  of  a  chemical 
in  such  biological  samples  is  the  most 
direct  indication  that  an  exposure  has 


occulted.  The  route  of  exposure 
generally  impacts  the  ovoall  exposure 
and  should  be  considered  in  performing 
risk  assessments. 

B.  Decision  Path  to  Determine  Scope  of 
the  Assessment 

The  first  step  in  preparing  an 
exposure  assessment  should  be  the 
circumscription  of  the  problem  at  hand 
to  minimize  effort  by  use  of  a  narrowing 
process.  A  decision  logic  path  that 
describes  this  process  is  shown  in 
Figure  1.  As  illustrated  in  Figure  1,  the 
preliminary  assessment  and  the  in-depth 
assessment  are  two  major  phases  in  this 
logic  path. 

The  preliminary  assessment  phase 
should  commence  by  considering  what 
risk  is  under  study  and  what  law  might 
regulate  the  exposure  to  the  agent 
Within  this  framework,  a  preliminary 
data  base  should  be  compiled  from 
readily  available  scientific  data  and 
exposure  information  based  on 
manufacturer,  processor,  and  user 
practices.  Next  the  most  likely  areas  of 
exposure  (manufacuring,  processing, 
consumer,  distribution,  disposal, 
ambient  water  and  food,  etc.)  should  be 
identified.  Since  a  complete  data  search 
has  not  been  conducted,  well-identified 
assumptions  and  order  of  magnitude 
estimates  are  used  to  further  narrow  the 
exposure  areas  of  concern. 
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Data  from  this  preliminary  exposure 
assessment  can  then  be  coupled  with  . 
toxicity  information  to  petfdrm  a 
preliminary  risk  analysis.  As  a  result  of 
this  analysis,  a  dedsion  will  be  made 
that  either  an  in-depth  exposure 
assessment  is  necessary  or  that  there  is 
no  need  for  furdier  exposure 
information.  The  organization  and 
contents  of  an  in-depth  exposure 
assessment  are  given  in  the  following 
section. 

In  assembling  the  information  base  for 
either  a  preliminary  assessment  or  a 
more  detailed  assessment  its  adequacy 
should  be  ascertained  by  addressing  the 
following  considerations: 

— Availability  of  information  in  every 

area  needed  for  an  adequate 

assessment: 
— Quantitative  and  qualitative  nature  of 

the  data; 
— Reliability  of  information; 
— Limitations  on  the  ability  to  aasess 

exposore. 

C.  Uncertainty 

Exposure  assessments  are  based  on 
monitoring  data,  simulation  model 
estimates,  and  assumptions  about 
parameters  used  in  approximating 
actual  exposure  conditions.  Both  data 
and  assumptions  contain  varying 
degrees  of  imcertainty  which  influence 
the  accuracy  of  exposure  assessments. 
An  evaluation  of  these  uncertainties  is 
important  when  the  assessment  is  the 
basis  for  regulatory  action. 

The  uncertainty  analyses  performed 
will  vary  depending  on  the  scope  of  the 
assessment  the  quantity  and  quaUty  of 
monitoring  data  collected,  and  the  type 
and  complexity  of  mathematical  models 
used.  A  discussion  of  the  types  of 
analysis  used  for  quantifyiiag 
uncertainties  in  exposures  is  presented 
in  the  next  section. 

m.  OTganizatkm  and  Ckntenti  of  en 
Exposure  Assessment 

A.  Overview 

A  suggested  outiine  for  an  exposure 
assessment  document  is  given  in  Exhibit 
1.  The  five  major  topics  to  be  addressed 
within  most  exposure  assessments  are 
as  follows:  Soiirce(s);  Exposure 
Pathways;  Monitored  or  Estimated 
Concentration  Levels  and  Duration; 
Exposed  Population(s);  and  Integrated 
Exposure  Analysis.  These  five  topics  are 
appropriate  for  exposure  assessments  in 
general,  whether  the  assessments  are  of 
global,  national,  regional,  local,  site- 
specific  workplace-related,  or  other 
scope.  The  topics  are  approiniate  for 
exposure  assessments  on  new  or 
existing  chemicals  and  radionuclides. 
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They  are  also  applicable  to  both  single 
media  and  multimedia  assessments. 
Since  exposure  assessments  are 
performed  at  diHerent  levels  of  detail 
the  extent  to  which  any  assessment 
contains  items  listed  in  Exhibit  1 
depends  upon  its  scope.  The  outline  is  a 
guide  to  organize  the  data  whenever 
they  are  available. 

A  Detailed  Explanation  ofChitline 

1.  Executive  Summary 

The  "Executive  Summary"  should  be 
written  so  that  it  can  stand  on  its  own 
as  a  miniature  report  Its  main  focus 
should  be  on  a  succinct  description  of 
the  procedures  used,  assumptions 
employed,  and  summary  tables  or  charts 
of  the  results.  A  brief  discussion  of  the 
uncertainties  associated  with  the  results 
should  be  included. 

2.  Introduction  (Purpose  and  Scope) 

This  section  should  state  the  intended 
purpose  of  the  exposure  assessment  and 
identify  the  agent  being  investigated,  the 
types  of  sources  and  exposure  routes 
included,  and  the  populations  of 
concern. 

Exhibit  Iv— Suggested  OutUne  for  an 
Expoeura  Aaaaeement 

1.  EXECUTIVE  SUMMARY 

2.  INTRODUCTION 

a.  Purpose 

b.  Scope 

3.  GENERAL  INFORMATION 

a.  Identity 

(1)  Moleoilar  fonnula  and  structure,  CAS 
'    nunil)er.  TSL  numt>er 

(2)  Description  of  technical  grades, 
cofltamiiiants,  additives 

(3)  Other  identifying  characteristics 

b.  Chemical  and  Physical  Properties 

4.  SOURCES 

a.  Characterization  of  Production  and 
Distribution 

(1)  Production  and  processing 

(2)  Distribution  in  coounerce 
b.Uies 

c.  Disposal 

d.  Sununary  of  Environmental  Releases 

5.  EXPOSURE  PATHWAYS  AND 

ENVIRONMENTAL  FATE 

a.  Transport  and  Transformation 

b.  Identification  of  Principal  Pathways  of 
Exposure 

c.  Predicting  Environmental  Distribution 
6  MONnXMED  OR  ESTIMATED 

CONCENTRATION  LEVELS 

a.  Summary  of  Monitoring  Data 

b.  Estimation  of  Environmental 
Concentrations 

c  Comparison  of  Concentration  Estimates 
with  Monitoring  Data 
7.  EXPOSED  POPULATIONS 

a.  Human  Populations  (Size.  Location,  and 
Habito) 

(1)  Population  size  and  characteristics 

(2)  Population  location 

(3)  Population  habits 

b.  Nonhuman  Populations  (where 
appropriate) 


(1)  Population  size  and  characteristics 

(2)  Population  location 

(3)  Population  habits 

8.  INTEGRATED  EXPOSURE  ANALYSIS 

a.  Calculation  of  Exposure 

(1)  Identification  and  characterization  of 
the  exposed  populations  and  critical 
elements  of  the  ecosystem 

(2)  Pathways  of  exposure 

b.  Human  Dosimetry  and  Monitoring 

c.  Development  of  Exposure  Scenarios  and 
ProHles 

d.  Evaluation  of  Uncertainty 

9.  REFERENCES 
la  AM>ENDICES 

3.  General  Information 

a.  Identity.  (1)  Molecular  formula  and 
structure,  synonyms.  Chemical  Abstract 
Service  number.  Toxic  Substance  List 
number. 

(2)  Description  of  technical  grades, 
contaminants,  additives. 

(3)  Other  identifying  characteristics. 

b.  Chemical  and  Physical  Properties. 
This  subsection  should  provide  a 
summary  description  of  the  chemical 
and  physical  properties  of  the  agent. 
Particular  attention  should  be  paid  to 
the  features  tlfat  would  affect  its 
behavior  in  the  environment.  Examples 
of  factors  to  be  included  are  molecular 
weight,  density,  boiling  point,  melting 
point,  vapor  presstire,  solubility,  pK.. 
partition  coefncients,  and  half-lives. 

4.  Sources 

The  points  at  which  a  hazardous 
substance  is  believed  to  enter  the 
environment  should  be  described,  along 
with  any  known  rates  of  entry.  Points  of 
entry  may  be  indoors  as  well  as 
outdoors,  and  environments  include 
indoor  settings  such  as  offices  as  well  as 
outdoor  environments.  A  detailed 
exposure  assessment  should  include  a 
study  of  sources,  production,  uses, 
destruction/disposal,  and  environmental 
release  of  a  substance.  The  studies 
should  include  a  description  of  human 
activities  with  respect  to  the  substance 
and  the  environmental  releases  resulting 
from  those  activities.  It  should  account 
for  the  controlled  mass  flow  of  the 
substance  from  creation  to  destruction 
and  provide  estimates  of  environmental 
releases  at  each  step  in  this  flow. 
Seasonal  variations  in  environmental 
releases  should  also  be  examined.  All 
sources  of  the  substances  should  be 
accounted  for  with  the  sum  of  the  uses, 
destruction,  and  the  environmental 
releases.  The  environmental  releases 
can  be  described  in  terms  of  geographic 
and  temporal  distribution  and  the 
receiving  environmental  media,  with  the 
form  identified  at  the  various  release 
points. 

a.  Characterization  of  Production  and 
Distribution.  All  sources  of  the 


substance's  release  to  the  environment, 
consistent  with  the  scope  of  the 
assessment,  should  be  included,  such  as 
production,  extraction,  processing, 
imports,  stockpiles,  transportation, 
accidental/incidental  production  as  a 
side  reaction,  and  natural  sources.  The 
sources  should  be  located,  and  activities 
involving  exposure  to  the  substance 
should  be  identified. 

b.  Uses.  The  substance  should  be 
traced  from  its  sources  through  various  . 
uses  (with  further  follow-up  on  the 
products  made  to  determine  the 
presence  of  the  original  material  as  an 
impurtiy),  exports,  stockpile  increases, 
etc. 

c.  Disposal.  This  subsection  should 
contain  an  evaluation  of  disposal  sites 
and  destruction  processes,  such  as 
incineration  of  industrial  chemical 
wastes,  incineration  of  the  substance  as 
part  of  an  end-use  item  in  municipal 
waste,  landfilling  of  wastes,  biological 
destruction  in  a  secondary  wastewater 
treatment  plant,  or  destruction  in  the 
process  of  using  the  end  product. 
Hazardous  contaminants  of  the 
substance  may  be  included,  and 
products  containing  the  substance  as  a 
contaminant  may  be  followed  from 
production  through  destruction/ 
disposal. 

d.  Summary  of  Environmental 
Releases.  Estimates  should  be  made  of 
the  quantities  of  the  substances  released 
to  the  various  environmental  media. 
Sources  of  release  to  the  environment 
include  production,  use,  distribution/ 
transport,  natural  sources,  disposal,  and 
contamination  of  other  products. 
Environmental  releases  should  be 
presented  at  a  reasonable  level  of  detail. 
Extremely  detailed  exposure  estimates 
would  attempt  to  specify  the  following 
information  for  each  significant 
emission  source:  Location,  amount  of  the 
substances  being  released  as  a  function 
of  time  to  each  environmental  medium, 
physical  characteristics  of  the  emission 
source,  and  the  physical  and  chemical 
form  of  the  substance  being  released. 
Evaluation  of  the  uncertainties 
associated  with  the  emission  estimates 
should  be  given.  A  detailed  discussion 
of  procedures  for  estimating  uncertainty 
is  presented  in  section  8.d. 

5.  Exposure  Pathways  and 
Environmental  Fate 

;  The  exposure  pathways  section 
should  address  how  a  hazardous  agent 
moves  from  the  source  to  the  exposed 
population  or  subject.  For  a  less  detailed 
assessment,  broad  generalizations  on 
environmental  pathways  and  fate  may 
be  made.  In  the  absence  of  data,  e.g.,  for 
new  substances,  fate  estimates  may 
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have  to  be  predicted  by  analogy  with 
data  from  other  substances.  Fate 
estimates  may  also  be  made  by  using 
models  and/or  monitoring  data  and 
laboratory-derived  process  rate 
coefficients.  At  any  level  of  detail, 
certain  pathways  may  be  judged 
insignficiant  and  not  pursued  further. 

For  more  detailed  assessments 
involving  environmental  fate,  the 
sources  analysis  described  previously 
should  provide  the  amount  and  rate  of 
emissions  to  the  environment,  and 
possibly  the  locations  and  form  of  the 
emissions.  The  environmental  pathways 
and  fate  analysis  follows  the  substance 
from  its  point  of  initial  environmental 
release,  through  the  environment,  to  its 
ultimate  fate.  It  may  result  in  an 
estimation  of  the  geographic  and 
temporal  distribution  of  concentrations 
of  the  substance  in  the  various 
contaminated  environmental  media. 

a.  Transport  and  transformation.  The 
substance,  once  released  to  the 
environment,  may  be  transported  (e.g., 
convected  downstream  in  water  or  on 
suspended  sediment,  through  the 
atmosphere,  etc.)  or  physically 
transformed  (e.g.,  volatilized,  melted, 
absorbed/desorbed,  etc.);  may  undergo 
chemical  transformation  such  as 
photoysis.  hydrolysis,  oxidation, 
reduction;  may  undergo 
biotransformation  such  as 
biodegradation;  or  may  accumulate  in 
one  or  more  media.  Thus,  the 
environmental  behavior  of  a  substance 
should  be  evaluated  before  exposures 
are  assessed.  Factors  that  should  be 
addressed  include: 

•  How  does  the  agent  behave  in  air, 
water,  soil,  and  biological  media?  Does 
it  bioaccumulate  or  biodegrade?  Is  it 
absorbed  or  taken  up  by  plants? 

•  What  are  the  principal  mechanisms 
for  change  or  removal  in  each  of  the 
environmental  media. 

•  Does  the  agent  react  with  other 
compounds  in  the  environment? 

•  Is  there  intermedia  transfer?  What 
are  the  mechanisms  for  intermedia 
transfer?  What  are  the  rates  of  the 
intermedia  transfer  or  reaction 
mechanisms? 

•  How  long  might  the  agent  remain  in 
each  environmental  medium?  How  does 
its  concentration  change  with  time  in 
each  medium? 

•  What  are  the  products  into  which 
the  agent  might  degrade  or  change  in  the 
environment?  Are  any  of  these 
degradation  products  ecologically  or 
biologically  harmful?  What  is  the 
environmental  behavior  of  the  harmful 
products? 

•  Is  a  steady-state  concentration 
distribution  in  the  environment,  or  in 


specific  segments  of  the  environment, 
achieved?  If  not,  can  the  nonsteady- 
state  distribution  be  described? 

•  What  is  the  resultant  distribution  in 
the  environment — for  different  media, 
di^erent  types  or  forms  of  the  agent,  for 
different  geographical  areas,  at  different 
times  or  seasons? 

b.  Identification  of  Principal 
Pathways  of  Exposure.  The  principal 
pathway  analysis  should  evaluate  the 
sources,  locations,  and  types  of 
environmental  releases,  together  with 
environmental  behavioral  factors,  to 
determine  the  significant  routes  of 
human  and  environmental  exposure  to 
the  substance.  Thus,  by  listing  the 
important  characteristics  of  the 
environmental  release  (entering  media, 
emission  rates,  etc.)  and  the  agent's 
behavior  (intermedia  transfer, 
persistence,  etc.)  after  release  to  each  of 
the  entering  media,  it  should  be  possible 
to  follow  the  movement  of  the  agent 
from  its  initial  release  to  its  subsequent 
fate  in  the  environment.  At  any  point  in 
the  environment  human  or 
environmental  exposure  may  occur. 
Pathways  that  result  in  major 
concentrations  of  the  agent  and  high 
potential  for  human  or  environmental 
contact  are  the  principal  exposure 
pathways. 

c.  Predicting  Environmental 
Distribution.  Models  may  be  used  to 
predict  environmental  distributions  of 
chemicals.  Many  modeling  estimates  of 
environmental  distribution  of  chemicals 
are  based  in  part  on  monitoring  data.  In 
predicting  environmental  distributions 
of  chemicals,  available  monitoring  data 
should  be  considered. 

In  this  section  an  estimation  is  made, 
using  appropriate  models,  of 
representative  concentrations  of  the 
agent  in  different  environmental  media, 
and  its  time-dependence  in  specific 
geographical  locations  (e.g.,  river  basins, 
streams,  etc.). 

6.  Monitored  or  Estimated  Concentration 
Levels 

a.  Summary  of  Monitoring  Data. 
Monitoring  data  are  used  to  identify 
releases  (source  terms)  and,  in  the 
exposure  pathways  and  fate 
assessments,  to  quantitatively  estimate 
both  release  rates  and  environmental 
concfntrations.  Some  examples  of  uses 
of  monitoring  data  are:  Sampling  of 
stacks  of  discharge  pipes  for  emissions 
to  the  environment:  testing  of  products 
for  chemical  or  radionuclide  content; 
testing  of  products  for  chemical  or 
radioactive  releases;  sampling  of 
appropriate  points  within  a 
manufacturing  plant  to  determine 
releases  from  industrial  processes  or 
practices;  and  sampling  of  solid  waste 


for  chemical  or  radionuclide  content. 
These  data  should  be  characterised  as 
to  accuracy,  precision,  and 
representativeness.  If  actual 
environmental  monitoring  data  are 
unavailable,  concentrations  can  be 
estimated  by  various  means,  including 
the  use  of  fate  models  (see  previous 
section)  or.  in  the  case  of  new 
chemicals,  by  analogy  with  existing 
chemicals. 

The  analysis  of  monitoring  data 
should  be  considered  a  complement  to 
environmental  pathway  and  fate 
analysis  for  the  following  reasons;  For 
most  pollutants,  particularly  organic  and 
new  chemicals,  monitoring  data  are 
limited;  analysis  of  monitoring  data  does 
not  often  yield  relationships  between 
environmental  releases  and 
environmental  concentration 
distribution  in  media  or  geographic 
locations  that  have  not  been  monitored: 
analysis  of  monitoring  data  does  not 
provide  information  on  how  and  where 
biota  influence  the  environmental 
distribution  of  a  pollutant;  and 
monitored  concentrations  may  not  be 
traceable  to  individual  sources  that  EPA 
can  regulate.  Monitoring  data  are. 
however,  a  direct  source  of  information 
for  exposure  analysis  and,  furthermore, 
they  can  be  used  to  calibrate  or 
extrapolate  models  or  calculations  to 
assess  environmental  distribution. 

b.  Estimation  of  Environmental 
Concentrations.  Concentrations  of 
agents  should  be  estimated  for  all 
environmental  media  that  might 
contribute  to  significant  exposures. 
Generally,  the  environmental 
concentrations  are  estimated  from 
monitoring  data,  mathematical  models, 
or  a  combination  of  the  two. 

The  concentrations  must  be  estimated 
and  presented  in  a  format  consistent 
with  available  dose-response 
information.  In  some  cases  an  estimate 
of  annual  average  concentration  will  be 
sufficient,  while  in  other  cases  the 
temporal  distribution  of  concentrations 
may  be  required.  Future  environmental 
concentrations  resulting  from  current  or 
past  releases  may  also  be  projected.  In 
some  cases,  both  the  temporal  and 
geographic  distributions  of  the 
concentration  may  be  assessed. 
Moreover,  if  the  agent  has  natural 
sources,  the  contribution  of  these  \o 
environmental  concentrations  may  be 
relevant.  These  "background" 
concentrations  may  be  particularly 
important  when  the  results  of  tests  of 
toxic  effects  show  a  threshold  or 
distinctly  nonlinear  dose-response. 

The  uncertainties  associated  with  the 
estimated  concentrations  should  be 
evaluated  by  an  analysis  of  the 
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uncertainties  of  the  model  parameters 
and  inputjrariables.  When  the  estimates 
of  the  environmental  concentrations  are 
based  on  mathematical  models,  the 
model  results  should  be  compared  to 
available  monitoring  data,  and  any 
significant  discrepancies  should  be 
discussed.  Reliable,  analytically- 
determined  values  should  be  given 
precedence  over  estimated  values 
whenever  significant  discrepancies  are 
found. 

7.  Exposed  Populations 

Populations  selected  for  study  may  be 
done  a  priori,  but  frequently  the 
populations  will  be  identified  as  a  result 
of  the  sources  and  fate  studies.  From  an 
analysis  of  the  distribution  of  the  agent 
populations  convected  and 
subpopulations  (i.e..  collections  of 
subjects]  at  potentially  high  explosure 
can  he  identiHed,  which  will  then  form 
the  basis  for  the  populations  studied. 
Subpopulations  of  high  sensitivity,  such 
as  pregnant  women,  infants,  chronically 
ill,  etc.,  may  be  studied  separately. 

In  many  cases,  exposed  populations 
can  be  described  only  generally.  In  some 
cases,  however,  more  specific 
information  may  be  available  on  matters 
such  as  the  following: 

a.  Human  Populations.  (1)  Population 
size  and  characteristics  (e.g.,  trends, 
sex/age  distribution) 

(2)  Population  location 

(3)  Population  habits — transportation 
habits,  eating  habits,  recreational  habits, 
workplace  habits,  product  use  habits, 
eta 

b.  Nonhuman  Populations  (where 
appropriate).  (1)  Population  size  and 
characteristics  (e.g..  species,  trends) 

(2)  Population  location 

(3)  Population  habits 

Census  and  other  survey  data  may  be 
used  to  identify  amd  describe  the 
population  exposed  to  various 
contaminated  environmental  media. 
Depending  on  the  characteristics  of 
available  toxicological  data,  it  may  be 
appropriate  to  describe  the  exposed 
population  by  other  characteristics  such 
as  species,  race-age-sex  distribution, 
and  health  status. 

8.  Integrated  Exposure  Analysis 

The  integrated  exposure  analysis 
combines  the  estimation  of 
environmental  concentrations  (sources 
and  fate  information)  with  the 
description  of  the  exposed  population  to 
yield  exposure  profiles.  Data  should  be 
provided  on  the  size  of  the  exposed 
populations;  duration,  frequency,  and 
intensity  of  exposure:  and  routes  of 
exposure.  Exposures  should  be  related 
to  sources. 


For  more  detailed  assessments,  the 
estimated  environmental  concentrations 
should  be  considered  in  conjunction 
with  the  geographic  distribution  of  the 
human  and  environmental  populations. 
The  behavioral  and  biological 
characteristics  of  the  exposed 
populations  should  be  considered  and 
the  exposures  of  populations  to  various 
concentration  profiles  should  be 
estimated.The  results  can  be  presented 
in  tabular  or  graphic  form,  and  an 
estimate  of  the  uncertainty  associated 
with  them  should  be  provided. 

a.  Calculations  of  Exposure.  The 
calculation  of  exposure  involves  two 
major  aspects: 

(1)  Identification  of  the  Exposed 
Population  and  Critical  Elements  of  the 
Ecosystem. 

The  estimate  of  environmental 
concentrations  also  should  give  the 
geograhical  areas  and  environmental 
media  contaminated.  The  stated  purpose 
of  the  assessment  should  have 
prescribed  the  human  and 
environmental  subjects  for  which 
exposures  are  to  be  calculated.  If  the 
subjects  are  not  hsted,  the  contaminated 
geographical  areas  and  environmental 
media  can  be  evaluated  to  determine 
subject  populations.  The  degree  of  detail 
to  be  used  in  defining  the  exposed 
population  distribution  depends  on  the 
concentration  gradient  over  geographic 
areas. 

(2)  IdentiHcation  of  pathways  of 
exposure. 

(a)  Identification  and  description  of 
the  routes  by  which  the  substances 
travel  from  production  site,  through 
uses,  through  environmental  releases/ 
sources,  through  transport  and  fate 
processes,  to  the  target  population. 

(b)  Quantitative  estimates  of  the 
amounts  of  the  chemical  following  each 
exposure  pathway.  Such  estimates  allow 
the  various  pathways  to  be  put  in  the 
perspective  of  relative  importance. 

From  the  geogrpahic  and  tempral 
distribution  of  environmental 
concentrations,  the  exposed  population, 
the  behavioral  characteristics,  and  the 
critical  elements  of  the  ecosystem, 
exposure  distributions  can  be  estimated. 
The  results  of  exposure  calculation 
should  be  presented  in  a  format  that  is 
consistent  with  the  requirements  of  the 
dose-response  functions  which  may 
later  be  used  in  a  risk  assessment.  For 
example,  when  health  risks  caused  by 
exposure  over  extended  durations  are 
considered,  average  daily  exposure  over 
the  duration  of  exposure  usually  is 
calculated.  When  lifetime  risks  are 
considered,  average  daily  exposure  over 
a  hfetime  usually  is  calculated.  In 
contrast,  when  health  risks  caused  by 
exposures  over  short  durations  are 


considered,  exposure  rates  are 
calculated  over  short  time  intervals  to 
ensure  that  peak  risks  are  defined. 
Many  exposure  assessments  are  based 
on  the  average  exposure  occurring  over 
the  exposure  period.  The  range  of 
possible  exposures  is  usually  divided 
into  intervals,  and  the  exposures  within 
each  interval  are  counted.  The  reuslts 
can  be  presented  in  a  tabular  form  or  as 
a  histogram. 

The  population  residing  in  a  specific 
geographic  area  may  be  exposed  to  a 
substance  from  several  exposure  routes. 
For  each  exposure  route,  exposure  of 
individuals  in  these  populations  may  be 
determined  by  summing  the  contribution 
of  all  sources  to  the  exposure  route. 
When  exposures  involve  more  than  one 
exposure  route,  the  relative  amounts  of 
a  substance  absorbed  is  usually  route 
dependent.  Consequently,  total 
absorbed  dose  estimates  must  account 
for  these  di^erences.  Because  EPA 
regulates  sources  of  releases,  the 
contribution  to  exposures  from  each 
type  of  source  being  considered  should 
be  displayed.  Exposure  estimates  should 
be  presented  for  each  significant 
exposure  route  (i.e..  those  routes 
consistent  with  the  regulatory  purpose), 
and  the  results  should  be  tabulated  in 
such  a  way  that  total  externally  applied 
and  absorbed  dose  can  be  determined. 

b.  Human  Dosimetry  and  Monitoring. 
Biological  monitoring  of  human  body 
fluids  and  tissues  for  substances  or  their 
metabolites  can  be  used  to  estimate 
current  or  past  exposure  to  chemicals. 
When  analytical  methods  are  available, 
chemicals  that  have  been  absorbed  into 
the  body  can  be  measured  in  body 
tissue  and  fluid.  Such  measurements  can 
be  used  to  estimate  exposure.  However, 
the  substances  to  which  humans  are 
exposed  are  highly  variable  in  the 
degree  to  which  they  leave  in  the  body 
reliable  indicators  of  exposure. 
Furthermore,  although  a  compound  may 
be  relatively  easy  to  detect  in  body 
tissue,  for  some  compounds,  attributing 
body  burdens  to  specific  environmental 
releases  may  be  difficult  because  of 
limited  ability  to  obtain  environmental 
monitoring  data. 

c.  Development  of  Exposure  Scenarios 
and  Profiles.  Depending  on  the  scope  of 
the  exposure  assessment,  the  total 
exposure  may  be  fractionated  into  one 
or  more  "exposure  scenarios"  to 
facilitate  quantification.  As  an  example. 
Table  1  lists  seven  very  broad  scenarios: 
Occupational,  Consumer, 
Transportation.  Disposal,  Food,  Drinking 
Water,  and  Ambient.  For  each  of  the 
scenarios,  the  major  topics  necessary  to 
quantify  exposure  include  sources, 
pathways,  monitoring,  and  population 
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characteristics.  Investigation  of  only  one 
scenario  may  be  necessary  for  the  scope 
of  some  assessments.  For  example,  a 
pesticide  application  exposure 
assessment  may  consider  the 


occupational  scenario  which  would 
address  the  exposure  to  applicators  and 
populations  in  the  vicinity  of  the  site.  An 
exposure  assessment  around  a 
hazardous  waste  site  may  focus  on  the 


disposal  scenario.  The  exposure 
assessment  also  may  consider  other 
scenarios.  The  more  extensive  and 
comprehensive  the  scope,  the  more 
scenarios  are  usually  involved. 


Table  l.  Exposure  Assessment  Needs  for  Varkxjs  Exposure  ScENARtos 


Expoaur*  tcanarlo 


Ocavwitonal  (chamical  produclion) .. 


Coraunwr  (dlract  um  o(  ctwmical  or 

kwdMrMMuM). 
Tnrapartakon/slaraga/spitlt 


DnpoMt  (inckid*  ndnaraHon.  land- 
Food 


OnnkinQ 


Soivo*  HMdl 


SM/ptml  locatton*  in-ptwH/on-aiM 
matahaM  balanoa. 

Consumption  ratas.  distnbulion  pal- 
tam  amountt  In  produclt. 

Patterns  cH  Jtsutiulioii  and  transpor- 
tation; modatstar  ipMs. 

Msianals  balanca  around  dlipoaal 
mettvid.  efflciancy.  ralaaaas  to  arv 
vironmant. 

Food  cnaki.  packaging.  addNhma 

Qroundmraiar.  surlaca  watar.  distribu- 
tion systafn. 

to  anxiionmant  air.  land. 


Fatanaads 


Ptiysical    and    chamical    propartiaa 
modals. 


t^aH  Ufa  ralaass  ratas.  modats. 
Ptiysical   and   cnamcal   propanias. 

anvironmantal  lata  modals. 
Fata  snlhin  diipoaal  pruoaas,  anirt- 

rorvnerial      tale      ol 


Food  chain  models,  lata  during 
preparation  or  prooaaamg  of  food. 

Laach  rataa  from  pipaa.  chlorir>ation 
ptocaisea.  lata  in  water  models 

Enwiiortmantal  tale  modali 


Populalton  ohanctsnsttcs  naads 


Workats.  lamiliaa.  population  around 
Mas/ plants 


Consumers.- 


Storage,     tanaportation     smliafa. 

general  populetion  in  area. 
WocMrs  SI  s<te  ol  itsposal.  gananl 

population  around  sua. 

General  populattoa  nonhuman  pop- 
ulation. 
General  population 


General  poptiatxin.  nonhuman  pop- 


kvplHil/an-alla 
levels     sivfounding 
human  morMormg. 

Lavais in  ptoduckiata 


nslssais.  lavats  al  warioua 
vMlhsi  pipoaea.  amblarM 

tavelsln  lood.  taedsMi: 


er,     surtaca     water. 
plwita. 
Ambiem  Air.  water,  aoil. 


tood  chain 
grourvAeal- 


etc.  hianan 


It  will  usually  be  advantageous  in 
performing  an  exposure  assessment  to 
identify  exposure  scenarios,  quantify  the 
exposure  in  each  scenario,  and  then 
integrate  the  scenarios  to  estimate  total 
exposure.  In  this  "integrated  exposure 
analysis,"  summation  of  independent 
exposures  from  different  scenarios 
(keeping  exposure  routes  separate)  often 
will  result  in  a  breakout  of  exposure  by 
subpopulations,  since  the  individual 
scenarios  usually  treat  exposure  by 
subpopulation.  Therefore,  the 
integration  of  the  scenarios,  or 
integrated  exposure  analysis,  will  often 
result  in  an  exposure  profile. 

For  each  exposed  subpopulation, 
exposure  profiles  should  include  the  size 
of  the  group,  the  make-up  of  the  group 
(age,  sex,  etc.),  the  source  of  the  agent, 
the  exposure  pathways,  the  frequency 
and  the  intensity  ol  exposure  by  each 
route  (dermal,  inhalation,  etc.),  duration 
of  exposure,  and  the  form  of  the  agent 
when  exposure  occurs.  Assumptions 
and  uncertainties  associated  with  each 
scenario  and  profile  should  be  clearly 
discussed. 

d.  Evaluation  of  Uncertainty.  (1) 
Introduction.  Often  an  exposure 
assessment  progresses  through  several 
stages  of  refinement.  The  purpose  of 
these  Guidelines  is  to  present  methods 
appropriate  for  characterization  of 
uncertainty  for  assessments  at  various 
stages  of  refinement,  from  assessments 
based  upon  limited  initial  data  to  those 
based  upon  extensive  data. 

The  appropriate  method  for 
characterizing  uncertainty  for  an 
exposure  assessment  depends  upon  the 
underlying  parameters  being  estimated, 
the  type  and  extent  of  data  available, 
and  the  estimation  procedures  utilized. 


The  uncertainty  of  interest  is  always 
with  regard  to  the  population 
characteristic  being  estimated.  For 
example,  when  the  population 
distribution  of  exposures  is  being 
estimated,  characterization  of 
uncertainty  addresses  the  possible 
differences  between  the  estimated 
distribution  of  exposure  and  the  true 
population  distribution  of  exposure. 

An  exposure  assessment  quantifies 
contact  of  a  substance  with  affected 
population  members  (human  or 
nonhuman  subjects).  The  measure  of 
contact  (e.g.,  environmental  level  of 
absorbed  dose)  depends  upon  what  is 
needed  to  predict  risk.  An  integrated 
exposure  assessment  quantiHes  this 
contact  via  all  routes  of  exposure 
(inhalation,  ingestion,  and  dermal)  and 
all  exposure  pathways  (e.g., 
occupational  exposure,  exposure  from 
consumption  of  manufactured  goods, 
etc.).  The  exposed  population  generally 
is  partitioned  into  subpopulations  such 
that  the  likely  exposure  of  all  members 
of  a  subpopulation  is  attributable  to  the 
same  sources.  The  exposure  for  each 
member  of  a  subpopulation  is  then  the 
sum  of  exposures  over  a  fixed  set  of 
sources  and  pathways.  The  measured  or 
estimated  exposures  for  members  of  a 
subpopulation  are  ideally  used  to 
estimate  the  subpopulation  distribution 
of  exposure  or  characteristics  thereof. 
However,  a  lack  of  sufficient 
information  sometimes  precludes 
estimation  of  the  subpopulation 
distributions  of  exposure  and  only 
summary  measures  of  this  distribution, 
such  as  the  mean,  minimum,  maximum, 
etc..  are  estimated.  In  each  case 
characterization  of  uncertainty  for  the 
exposure  assessment  primarily 


addresses  limitations  of  the  data  and  the 
estimation  procedures.  The  proportions 
of  the  population  members  in  the 
individual  subpopulations  are  usually 
estimated  and  can  be  used  (by 
combining  estimated  distributions  for 
the  subpopulations)  to  estimate  the 
distribution  of  exposure  for  the  total 
population.  Uncertainty  concerning  the 
sizes  of  the  subpopulations  should  be 
addressed  by  discussing  limitations  of 
the  data  and  estimation  methods  as  well 
as  by  tabulating  confidence  interval 
estimates  for  the  population  sizes 
whenever  possible. 

(2)  Assessments  Based  Upon  Limited 
Initial  Data.  The  initial  exposure 
assessment  for  a  substance  may  be 
based  upon  limited  data  for  exposure 
and/or  input  variables  for  an  exposure 
prediction  model  (i.e.,  an  equation  that 
expresses  exposure  as  a  function  of  one 
or  more  input  variables).  These  data 
might  be  either  extant  data  or  data 
produced  by  an  initial  small-scale  study. 
The  initial  limited  data  frequently  are 
insufficient  to  permit  estimation  of  the 
entire  distribution  of  exposure.  Instead, 
summary  measures  of  this  distribution, 
such  as  the  mean,  minimum,  and 
maximum,  are  usually  estimated. 

If  the  assessment  is  based  upon 
measured  exposures,  the  methods  used 
to  characterize  uncertainty  depend 
mainly  upon  whether  or  not  the  data 
result  from  a  probability  sample  for 
which  the  probability  of  inclusion  is 
known  for  each  sample  member. 
Characterization  of  uncertainty  for  an 
assessment  based  upon  a  probability 
sample  of  exposures  is  discussed  later 
in  section  8.  d.  (5).  If  the  measured 
exposures  are  not  based  upon  a 
probability  sample,  acknowledgement 
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that  no  stricthr  vaW  statistical 
inferences  can  be  made  beyond  the 
units  actaafly  in  the  sample  is  one 
aspect  of  the  chararteriration  of 
uncertainty.  If  mference  procedores  are 
implemented,  the  assumptions  upon 
which  these  inferences  are  baaed  (e.g.. 
treatment  of  the  sample  as  if  it  waa  a 
simple  random  sample,  or  assumption  of 
an  underlying  model]  should  be 
expbckly  staled  and  pstiried.  The  data 
collection  methods  and  inherent 
limitations  of  the  data  should  also  be 
discussed. 

An  initial  exposure  assessment  also 
may  be  based  upon  limited  data,  such  as 
estimated  ranges,  for  input  variables  for 
an  exposure  prediction  model.  The 
exposure  prediction  model  would  be 
derived  from  a  postulated  exposure 
scenario  that  describes  the  pathways 
from  sources  to  contact  with  population 
members.  If  the  data  were  only 
sufficient  to  support  estimates  of  the 
ranges  of  (he  inpot  variables,  the 
expOBMe  assessment  might  be  limited  to 
a  sensitivity  anaijrsis.  The  purpose  of 
the  sensitirity  ancdysis  would  be  to 
identify  inOoential  model  input 
variables  and  dewlop  bounds  on  the 
distribution  of  exposure.  A  sensitivity 
analysis  would  estimate  the  range  of 
exposmrs  that  would  result  as 
iniMvidaal  model  tnpot  variables  were 
varied  tmm  their  winiiwum  to  their 
muAinum  possibte  vahMS  with  the  other 
input  vambles  hetd  at  Hxed  values,  e.g.. 
their  miAwiges.  The  overall  minimmn 
and  maximum  possible  exposures 
us— My  would  be  estntated  also.  For  an 
exposure  assesaraeat  of  (his  tyye,  the 
uncertaiaty  iiarfi be characteraed by 
tfie  iiaatatians  of  the  data 
te  ptaasible  ranges  of 
variables  and  by  discussing 
for  the  model.  {astificatioB 
shouid  iaclade  a 
desu  ipfliuii  of  the  ex}>os«re  scenario, 
dnin  of  ondd  iaprt  variabies,  sad  the 
functeaal  iana  af  the  model.  Sensitivity 
to  the  aiarid  ftwaiBlatiuu  also  can  be 
by  r^icaliag  (he 
aa^ysis  for  plausible 
alternative  modris. 

If  the  mmamtam  passible  exposure 
estimatari  by  the  sensitivity  analysis 
presented  no  significant  health  risk, 
there  ongfat  be  no  need  to  refine  the 
asseaanwnt  If  both  the  minimum  and 
maxisBui  exposores  presented  a 
potentially  significant  health  risk,  it 
would  be  known  that  the  exposure 
scenario  represented  a  significant  health 
proMea  without  refining  the 
assassnent  When  the  minimum 
exposare  estimate  does  not  present  a 
potentially  significant  health  risk  and 
maJumoBi  dose,  then  greater  importance 


dei 

Hsedto 

model 


of  the 


is  placed  on  choosing  a  summary 
parameter  of  the  exposure  distribution 
(e.g..  the  mean  or  percentile)  as  the  basis 
for  a  regulatory  decision.  Refining  the 
exposure  assessment  to  estimate  the 
distribution  of  exposure  permits 
selection  of  any  summary  parameter 
(mininnim.  maximum,  mean,  or 
percentile,  etc.]  as  the  basis  for 
regulatory  decision. 

The  sensitivity  analysis  can  be 
enhanced  by  computing  the  predicted 
exposures  that  result  from  all  possible 
input  variable  combinations.  If  each 
input  variable  has  only  a  finite  set  of 
possible  values,  the  set  of  all  possible 
combinations  of  the  input  variables  can 
be  formed,  and  the  predicted  exposure 
can  be  computed  for  each  combination. 
These  exposure  predictions  can  be  used 
to  form  a  distribution  of  exposures  by 
counting  the  number  of  occurrences  of 
each  exposure  level  or  interval  of 
exposures.  This  is  equivalent  to 
estimating  the  distribution  of  exposures 
that  results  from  treating  all  input 
variable  combinations  as  equally  likely. 
This  procedure  can  also  be  apphed  by 
discretizing  continuous  input  variables 
and  representing  them  by  equally- 
spaced  points.  In  the  limit,  as  the  equal 
spaces  become  small  and  the  number  of 
points  becomes  large,  the  drstribution  of 
exposure  that  results  from  counting 
occorrenoes  of  exposure  levels  is 
equivalent  to  estimating  the  distribution 
of  exposures  that  results  from 
statistically-independent,  continuous 
input  variables  with  uniform 
distoibutions  on  the  estimated  ranges. 
This  estimated  distribution  of  exposure 
values  can  be  produced  by  the  methods 
of  mathematical  statistics  or  Monte 
Carlo  sinmlation.  The  Monte  Carlo 
method  consists  of  randomly  generating 
input  variate  values  and  using  these  to 
compute  corresponding  exposure  levels, 
genuatffig  an  exposure  distribution  via 
many  iterations.  Interpretation  of 
statistics  based  upon  this  exposure 
distribution  would  be  in  terms  of  the 
equally  likely  input  variable 
combinations.  For  example,  the  95th 
percentile  of  this  distributicm  would  be 
the  exposure  level  exceeded  by  only  S% 
of  Ihe  exposures  resulting  from  treating 
all  combinations  of  input  variable 
values  as  equally  likely.  Although  this 
distribution  of  exposures  cannot  be 
interpreted  as  an  estimate  of  the 
population  distribution  (unless  the  input 
variables  actually  are  statistically 
independent  and  uniformly  distributed), 
it  provides  additional  information  for 
making  regulatory  decisions. 
Characterization  of  uncertainty  would 
include  a  discussion  of  limitations  of  the 
data  and  )ustification  for  the  model  as 


discussed  above.  Sensitrvity  to  model 
formulation  could  also  be  investigated 
by  estimating  the  distribution  of 
exposure  that  results  from  using  the 
same  uniform  input  variable 
distributions  with  plausible  alternative 
ntodels  and  comparing  the  estimated 
percentiles. 

(3)  Assessments  Based  Upon 
Subjective  Estimates  of  Input  Variable 
Distributions.  If  a  model  has  been 
formulated  that  expresses  exposure  as  a 
function  of  one  or  more  input  variables, 
the  methods  of  mathematical  statistics 
or  Monte  Carlo  simulation  can  be  used 
to  estimate  the  population  distribution 
of  exposure  from  an  estimate  of  the  joint 
distribution  of  the  model  input 
variables.  Ideally  model  input  variables 
should  be  represented  by  empirically 
validated  probability  distributions.  In 
some  cases,  it  may  be  possible  to 
formulate  an  estimate  of  the  joint 
distribution  of  model  input  variables 
from  discussions  with  subject-matter 
experts  (e.g.,  via  histograms  for 
statistically-independent  input 
variables).  The  estimated  population 
distribution  of  exposure  will  be 
equivalent  to  the  distribution  discussed 
in  section  8.  d.  (2)  for  equally  likely 
combinations  of  input  variable  values 
only  when  the  input  variable 
distributions  supported  are  independent 
uniform  distributions.  When  qualitative 
knowledge  of  input  variable 
distributions  is  ued  to  esthnate  the 
population  distribution  of  exposure, 
uncertainty  is  characteriied  by 
discussing  justification  for  the  presumed 
model  and  input  variable  distributions. 
Alternative  models  and/or  alternative 
input  variable  distributions  also  should 
be  discussed.  Sensitivity  to  these 
alternatives  can  be  investigated  by 
estimating  the  distributions  of  exposure 
that  result  from  plausible  alternatives 
and  comparing  the  percentiles  of  the 
estimated  expyosure  distributions.  All 
available  data,  even  if  data  are  limited, 
should  be  used  to  validate  the  presumed 
input  variable  distributions  and  the 
predicted  distribution  of  exposure. 

(4)  /4ssessTne/?te  Based  Upon  Data  for 
Model  Input  Variables.  The  exposure 
assessment  based  upon  an  estimate  of 
the  joint  probability  distribution  for 
model  input  variables  can  be  refined  by 
collecting  sample  survey  data  for  model 
input  variables  for  a  sample  of 
population  members.  The  population 
distribution  of  exposure  can  then  be 
estimated  by  computing  the  expected 
exposure  for  each  sample  member  based 
upon  the  model.  These  expected 
exposures  can  be  used  to  directly 
compute  confidence  interval  estimates 
for  percentiles  of  the  exposure 


Federal  Register  /  Vol,  49,  No.  227  /  Friday.  November  23.  1984  /  Notices 


46311 


distribution.  Alternatively,  the  sample 
survey  data  can  be  used  to  compute 
joint  confidence  interval  estimates  for 
percentiles  of  the  input  variable 
distribution,  which  can  then  be  used  to 
generate  confidence  interval  estimates 
for  percentiles  of  the  exposure 
distribution.  In  either  case,  the  interval 
estimates  for  percentiles  of  the  exposure 
distribution  are  a  useful  quantitative 
characterization  of  uncertainty. 

Characterization  of  uncertainty  for  the 
exposure  assessment  would  contain  a 
thorough  discussion  of  limitations  of  the 
data  and  justification  for  the  model  used 
to  compute  expected  exposures.  The 
design  of  the  sample  survey  used  to 
produce  the  data  base  should  also  be 
discussed.  If  a  probability  sample  were 
not  used,  the  lack  of  a  probability 
sample  would  be  an  additional  source  of 
uncertainty.  Any  assumptions  used  in 
computing  the  confidence  interval 
estimates,  such  as  independence  of 
model  input  variables,  should  be 
explicitly  stated  and  justified. 
Sensitivity  to  model  formulation  can  be 
investigated  by  estimating  the 
distribution  of  exposure  for  plausible 
alternative  models  and  comparing  the 
estimated  percentiles,  if  sample  survey 
data  have  been  collected  for  the  input 


variables  of  the  alternative  models. 
Appropriate  available  data  for  exposure 
should  be  used  to  validate  the  predicted 
distribution  of  exposure.  If  specific 
probability  distributions  have  been 
presumed  for  any  model  input  variables, 
the  data  for  these  variables  should  be 
used  to  test  for  goodness  of  fit  for  these 
distributions. 

(5)  Assessments  Based  Upon  Data  for 
Exposure.  A  major  reduction  in  the 
uncertainty  associated  with  an  exposure 
assessment  can  be  achieved  by  directly 
measuring  the  exposure  for  a  sufficiently 
large  sample  of  members  of  the  affected 
population.  This  reduction  in 
uncertainty  is  achieved  by  eliminating 
the  use  of  a  model  to  predict  exposure. 
The  measured  exposure  levels  can  be 
used  to  directly  estimate  the  population 
dfstribution  of  exposure  and  confidence 
interval  estimates  for  percentiles  of  the 
exposure  distribution.  Direct  confidence 
interval  estimates  also  can  be  computed 
for  other  characteristics  of  the  exposure 
distribution,  such  as  the  mean  exposure. 

These  confidence  interval  estimates 
are  then  the  primary  characterization  of 
uncertainty  for  the  exposure 
assessment.  Limitations  of  the  data  and 
design  of  the  sample  survey  used  to 
collect  the  data  also  should  be 


discussed.  If  the  sample  was  not  a 
probability  sample,  this  would  again  be 
an  additional  source  of  uncertainty. 

(6)  Summary.  A  summary  of  the 
primary  methods  recommended  for 
characterizing  uncertainty  in  exposure 
assessments  is  presented  in  Table  2. 
Virtually  all  exposure  assessments, 
except  those  based  upon  measured 
exposure  levels'for  a  probability  sample 
of  population  members,  rely  upon  a 
model  to  predict  exposure.  The  model 
may  be  any  mathematical  function, 
simple  or  complex,  that  expresses  an 
individual's  exposure  as  a  function  of 
one  or  more  input  variables.  Whenever 
a  model  that  has  not  been  validated  is 
used  as  the  basis  for  an  exposure 
assessment,  the  uncertainty  associated 
with  the  exposure  assessment  may  be 
substantial.  The  primary 
characterization  of  uncertainty  is  at 
least  partly  qualitative  in  this  case,  i.e., 
it  includes  a  description  of  the 
assumptions  inherent  in  the  model  and 
their  justification.  Plausible  alternative 
models  should  be  discussed.  Sensitivity 
of  the  exposure  assessment  to  model 
formulation  can  be  investigated  by 
replicating  the  assessment  for  plausible 
alternative  models. 


Table  2.— Summary  of  Primary  Methods  for  Characterizing  Uncertainty  for  Exposure  Assessments 


Typ*  ■nd  «Mn«  of  data 


UtoMured  nposurM  tor  ■  larg*  Minpli  o< 


MuKWd  •xpoMTM  (or  ■  imM  sainpt*  ol 


Maawwd  modal  tnpul  variaMaa  tor  a  larga 
aanvtaot  potmlalion  mambara. 


EaUriMlad  dMrttuOona  o(  modal  npul  varia- 


UnMad  data  tor  modal  *vut  vanaMas.. 


Populaton  charadahstlc  baing  aaHmatad 


Dlslributtor>  ol  axpoaura... 


Summary  parama«ar(«)  ol  the  expoaura  dMW- 
butiorv  a.g..  maan  or  a  parcanlila. 


Oiatribuaon  ol  awpoaura.. 


Oiatrlbulion  ol  axpoaura... 


Mifwnum,  manmum,  and  ranga  of  tha  ai^JO- 
aura  dMnbution. 


Primary  mathoda  tor  characlarttinQ  uncarHWy 


QuaWaliva  mattvxti 


1.  UnMtiorw  Ol  tha  aurvay  daaign  and  maaa- 
uramanl  tacNuquaa. 


1.  UmNatlona  o«  tha  aufvay  daav>  •"»  "Maa- 


1.  LMtatona  ol  tha  aurvay  daaign  and  maaa- 
uramani  tachniQuaa. 

2.  VaUdMy  of  tha  axposura  modal 


1  ValWKy  of  tha  axpoau*  fttodal.. 


2.  Urntattona  ol  tha  data  or  olhar  baala  tor 
tha  input  vanaMa  duttibuBona. 

1.  Limitationa  ol  tha  data 


Z  ValMHy  o<  tha  axpoaura  moM- 


1.  ConManoa  Marval  aalimalaa  tor  paroaM- 
laa  ol  Vm  aa^oaura  diaMbukon 

2.  Qoodnaaa  ol  M  tor  apvoaira  modata.  II  any 


1.  ConCdanoa  miarval  aatmataa  tor  tia  aum- 
mary  paramatartt) 

2.  Goodneas  o<  m  tor  aiqioaura  modaU.  N  any 


1.  ConManca  miarval  iHmlii  tor  paroarH- 
daa  oi  tha  axpoaura  datrtwaon. 

2.  Qoodnaa*  el  m  tar  mpul  vanaHa  JMlJi«- 
lion  lunctnna.  »  any  hava  baan  pualullad. 

S  Eaamaiad  distitiulion  ol  aiipoam  baaad 
upon  aWamaiwa  modala. 

1.  Conftdanca  mtan/al  aslimaMa  lor  paroant- 
laa  of  tha  expoaura  (taMbutton 

2.  Goodness  ol  fit  lor  input  variabia  dsttm- 
ttons.  If  mpul  vanaWs  data  are  a  aWbla. 

3.  Estimated  dtribubon  ol  expoeure  baaad 
upon  altamaava  modats 

N  Input  vanabia  dau  are  vary  Imilad.  a.g.. 
aoma  axtam  data  coMacted  tar  (Mm  pw- 
poaes.  quantiUbva  charactanatton  ol  urv 
certainty  may  not  be  poeaMa. 


When  an  exposure  assessment  is 
based  upon  directly  measured  exposure 
levels  for  a  probability  sample  of 
population  members,  uncertainly  can  be 
greatly  reduced  and  described 
quantitatively.  In  this  case,  the  primary 
sources  of  uncertainty  are  measurement 
errors  and  sampling  errors.  The  effects 
of  these  sources  of  error  are  measured 
quantitatively  by  confidence  interval 
estimates  of  percentiles  of  the  exposure 


distribution.  Moreover,  the  sampling 
errors  can  be  limited  by  taking  a  large 
sample. 

Whenever  the  latter  is  not  feasible,  it 
is  sometimes  possible  to  obtain  at  least 
some  data  for  exposure  and  model  input 
variables.  These  data  should  be  used  to 
assess  goodness  of  fit  of  the  model  and/ 
or  presumed  distributions  of  input 
variables.  This  substantially  reduces  the 
amount  of  quantitative  uncertainty  for 


estimation  of  the  distribution  of 
exposure  and  is  strongly  recommended. 
It  is  recognized,  however,  that  it  may  not 
be  feasible  to  collect  such  data. 

9.  References 

The  references  should  contain  a 
listing  of  all  reports,  documents,  articles, 
memoranda,  contacts,  etc.  that  have 
been  cited  in  the  report. 

10.  Appendices 


t 
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The  appendices  may  contain  such 
items  as  memoranda  and  letters  that  are 
not  readily  accessible,  other  tables  of 
monitoring  data,  detailed  lists  of 
emission  sources,  detailed  tables  of 
exposures,  process  flow  diagrams, 
mathematical  model  formulations,  or 
any  other  item  that  may  be  needed  to 
describe  or  document  the  exposure 
assessment 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(Htt.-270ft-«) 

rtopo— d  QuMetnee  fnr  Miifenenirltv 


r.  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  Guidelines  for 
Mutagenicity  Risk  Assessment  and 
Request  for  Comments. 
mMMAWy.  The  U.S.  Environmental 
Protection  Agency  is  proposing 
Guidelines  for  Mutagenicity  Risk 
Assessment  (Guidelines).  These 
Guidelines  are  proposed  for  use  within 
the  policy  and  procedural  framework 
provided  by  the  various  statutes  that 
EPA  administers  to  guide  Agency 
analysis  of  mutagenicity  data.  We  solicit 
public  comment  and  will  take  public 
comment  into  account  in  revising  these 
Guidelines.  These  Guidelines  will  be 
reviewed  by  the  Science  Advisory  Board 
in  meetings  now  tentatively  scheduled 
for  April  1985. 

These  proposed  Guidelines  were 
developed  as  part  of  a  broad  guidelines 
development  program  under  the 
auspices  of  the  Office  of  Health  and 
Environmental  Assessment  (OHEA), 
located  in  the  Agency's  Office  of 
Research  and  Development.  Consonant 
with  the  role  of  OHEA's  Reproductive 
Effects  Assessment  Group  (REAG)  as 
the  Agency's  senior  health  conmiittee 
for  mutagenicity  assessment,  the 
Guidelines  were  developed  by  an 
Agency-wide  working  group  chaired  by 
the  REAG. 

OATWt:  Comments  must  be  postmarked 
by  January  22. 1965. 

AMMOSCS:  Comments  may  be  mailed 
or  delivered  to:  Dr.  David  Jacobson- 
Kram.  Reproductive  Effects  Assessment 
Group  (RD-ae9),  Office  of  Health  and 
Environmental  Assessment,  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington.  DC  20460. 
FOM  FURTHER  WRMMNATION  CONTACT: 
Dr.  David  lacobson-Kram,  Telephone; 
202-382-7336. 

SUmCMCNTARV  INTORMATION;  PubHc 
comments  received  as  a  result  of  the 
proposed  guidelines  for  Mutagenicity 
Risk  Assessment,  which  was  published 
in  the  Federal  Register  [45(221  ]:74984- 
74988)  on  November  13. 1980,  have  been 
addressed.  The  guidelines  published 
here  reflect  the  suggestions  that  were 
provided  during  that  initial  comment 
period.  A  new  draft  of  these  Guidelines, 
taking  into  account  the  earlier  public 
comments,  was  recently  sent  for  review 
to  approximately  14  scientists  in  the 
field  of  chemical  mutagenesis  within 


government  universities  in  the  United 
States,  and  the  private  sector. 
Comments  received  from  these  reviews, 
generally  favorable,  were  also  taken 
into  account  in  developing  the 
Guidelines  proposed  here. 

References  and  supporting  documents 
used  in  the  preparation  of  these 
Guidelines  as  well  as  comments 
received  are  available  for  inspection 
and  copying  at  the  Public  Information 
Reference  Unit  (202-382-5926),  EPA 
Headquarters  Library,  401  M  Street,  SW, 
Washington,  DC,  between  the  hours  of 
8.-00  a.m.  and  4:30  p.m. 

Dated:  Novernber  9, 1964. 
IfVUHam  D.  Ruckelahaus. 

Administrator. 
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I.  Introduction 

On  November  13, 1980,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
published  purposed  guidelines  for 
Mutagenicity  Risk  Assessment  [1]  and 
solicited  comments  on  those  guidelines. 
The  proposed  guidelines  of  1980 
described  the  procedures  that  the 
Agency  would  follow  to  evaluate  the 
genetic  risks  associated  with  the 
exposure  of  humans  to  chemical 
mutagens.  These  procedures 
incorporated  a  weight-of-evidence 
approach  that  considered  the  quality 
and  adequacy  of  all  the  available  data 
on  a  chemical  substance  in  order  to 
make  qualitative,  and.  where  possible, 
quantitative  evaluations  of  mutagenic 
potential.  The  Agency  stated  that 
mutagenicity  risk  assessments  prepared 
pursuant  to  the  proposed  guidelines 
would  be  utilized  within  the 
requirements  and  constraints  of  the 


applicable  statutes  that  the  Agency 
administers  to  arrive  at  regulatory 
decisions  concerning  mutagenicity. 

The  current  proposed  Guidelines 
address  the  comments  received  in 
response  to  the  Agency's  proposed 
mutagenicity  risk  assessment  guidelines 
and  provide  the  basis  for  the  Agency's 
risk  assessments  for  mutagenicity. 
These  Guidelines,  which  adopt  the 
general  approach  set  forth  in  the  1980 
proposal,  reflect  additional  changes 
made  in  response  to  the  comments  and 
to  new  scientific  information  generated 
since  the  time  of  the  proposal. 

The  current  proposed  Guidelines 
reflect  changes  made  in  response  to  the 
public  comments  to  the  proposed 
guidelines  of  1960.  These  changes  dealt 
primarily  with  the  section  addressing 
the  weight-of-evidence  approach.  This 
section  has  been  expanded  to  define 
"sufficient"  "suggestive,"  and  "limited" 
evidence  for  potential  human  germ-cell 
mutagenicity  and  to  include  two 
categories  of  evidence,  "sufficient"  and 
"suggestive"  for  chemical  interaction 
with  the  gonads.  Also,  in  the 
quantitative  assessment  section,  the 
dominant  skeletal  and  dominant 
cataract  tests  have  been  added  to  the 
list  of  systems  for  possible  use  in 
estimating  the  magnitude  of  genetic      ' 
risks.  Other  minor  changes  have  been 
made  in  the  text  for  clarification. 

A  draft  of  the  current  proposed 
Guidelines  was  submitted  for  review  to 
individuals  from  industry,  educational 
institutions,  enivommental  groups,  and 
other  government  agencies.  These 
reviews  were  useful  in  revising  the 
Guidelines. 

The  Agency  has  not  attempted  to 
provide  in  the  current  proposed 
Guidelines  a  detailed  discussion  of  the 
mechanisms  of  mutagenicity  or  of  the 
various  test  systems  that  are  currently 
in  use  to  detect  mutagenic  potential. 
Background  information  on  mutagenicity 
and  mutagenic  test  systems  is  available 
in  "Identifying  and  Estimating  the 
Genetic  Impact  of  Chemical 
Environmental  Mutagens."  National 
Academy  of  Sciences  (NAS)  Committee 
on  Chemical  Environmental  Mutagens 
[2),  as  well  as  in  other  recent 
publications(J,  4). 

For  the  information  of  the  reviewer. 
Chapter  II  discusses  the  comments  that 
were  received  in  response  to  the 
proposed  guidelines  of  1980  and  the 
Agency's  responses  to  those  comments. 
The  current  proposed  Guidelines  for 
Mutagenicity  Risk  Assessment  for 
which  comments  are  currently  invited, 
are  described  in  Chapter  III.  The  Agency 
anticipates  that,  as  methods  for 
mutagenicity  risk  assessment  are 
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refined,  and  more  information  becomes 
available  in  the  area  of  mutagenicity, 
revisions  to  these  Guidelines  may  be 
desirable  or  necessary. 

n.  Comments  Received  From  the  Federal 
Register  Publication  of  the  Proposed 
1960  Guidelines  and  Agency  Responses 
to  These  Comments 

As  stated  in  the  Introduction,  the 
current  Guidelines  are  being  proposed  to 
encourage  further  public  comment.  For 
the  information  of  the  reviewer,  a 
summary  of  the  public  comments 
received  in  response  to  the  proposed 
guidelines  of  1980  and  the  Agency 
responses  to  those  comments  are 
presented  here. 

A  total  of  34  comments  were  received, 
17  from  manufacturers  of  regulated 
products,  eight  from  associations,  four 
from  individuals,  three  from  educational 
institutions,  and  one  each  from  a  private 
consulting  laboratory  and  a  government 
agency.  Many  responses  noted  that  the 
proposed  guidelines  of  1980  were  timely 
and  appropriate  and  praised  the  Agency 
for  initiating  procedures  for  scientific 
evaluation  of  mutagenicity  data.  Other 
commenters  felt  that  the  proposed 
guidelines  were  "premature."  Various 
reasons  were  given  for  this  position:  (1) 
The  mechanisms  by  which  mutations 
occur  are  not  understood;  (2)  the  data 
bases  for  many  mutagenicity  tests  are 
limited,  and  hence  the  tests  have  not 
been  validated;  (3)  the  Agency  should 
wait  until  the  EPA  Gene-Tox  Program  is 
completed;  and  (4)  epidemiologic  studies 
have  failed  to  document  chemically- 
induced  mutations  in  humans. 

It  is  the  opinion  of  the  Agency  that 
there  is  a  need  for  mutagenicity 
guidelines  because  various  statutes 
administered  by  the  Agency  provide  the 
authority  to  regulate  chemicals  on  the 
basis  of  mutagenicity.  The  purpose  of 
the  current  proposed  Guidelines  is  to 
promote  Agiency-wide  consistency  in  the 
evaluation  of  mutagenicity  data.  In 
response  to  the  specific  concerns 
enumerated  above  relating  to  the  issue 
of  prematurity,  the  Agency  has 
concluded  that  the  comments  do  not 
provide  an  adequate  basis  for  delaying 
the  development  of  mutagenicity 
guidelines.  Specifically,  with  regard  to 
the  first  comment  that  the  mechanisms 
by  which  mutations  occur  are  not 
understood,  the  Agency  does  not  believe 
that  a  full  understanding  of  all  aspects 
of  these  mechanisms  is  necessary  to 
evaluate  the  mutagenic  potential  of 
chemicals  in  the  environment. 
Additionally,  the  comment  ignores  the 
extensive  body  of  data  on  specific 
chemical  DNA  adducts,  repair 
processes,  and  mutational  expression 
that  enable  description  of  the  mutational 


process  in  specific  physiochemical  terms 
(2). 

.With  regard  to  the  second  comment, 
the  Agency  agrees*  that  the  data  bases 
for  many  mutagenicity  tests  are  limited; 
however,  the  Agency  does  not  agree  that 
the  validity  of  a  test  is  a  function  of  the 
siae  of  the  data  base.  Validity  is  the 
extent  to  which  a  test  measures  the 
particular  biological  end  point  of 
interest  and  should  not  be  confused  with 
sensitivity,  the  proportion  of  known 
mutagens  that  are  positive  in  a  system, 
or  specificity,  the  proportion  of 
nonmutagens  that  are  negative.  Hence,  a 
mutagenesis  assay  is  validated  when  its 
ability  to  detect  a  heritable  genetic 
change  is  demonstrated. 

In  response  to  the  third  comment  the 
Agency  does  not  believe  it  is  necessary 
to  wait  for  completion  of  the  Gene-Tox 
Program  before  issuing  guidelines  for 
evaluating  mutagenicity  data.  The 
Agency  acknowledges  that  future 
scientific  developments  can  be  expected 
to  affect  the  methods  for  the  evaluation 
of  mutagenicity  data.  Such 
developments  may  stem  from  phase  II  of 
the  Gene-Tox  Program  (which  focuses 
on  test  applications)  as  well  as  from 
other  collaborative  activities  in  basic 
and  applied  research.  However,  the 
Agency  believes  that  the  current 
Guidelines,  as  written,  can 
accommodate  new  information. 

With  respect  to  the  fourth  comment, 
the  Agency  does  not  agree  that  the 
failure  to  identify  a  chemical  as  a 
known  human  mutagen  is  justification 
for  not  mx)posing  guidelines  to  evaluate 
mutagenicity  data.  Despite  the  difficulty 
in  translating  changes  in  mutation  rate 
to  alterations  in  disease  frequency,  the 
NAS  Committee  on  Chemical 
Environmental  Mutagens  has  concluded 
that  the  net  effect  of  an  increase  in 
mutation  rate  is  harmful  because  almost 
all  mutants  with  any  detectable  effect 
are  deleterious  [2). 

A.  Comments  on  the  Introduction 

Many  commenters  on  the  proposed 
guidelines  of  1980  were  critical  of  the 
statement,  "Since  the  prospect  of  curing 
most  heritable  diseases  caused  by 
mutagens  in  the  near  future  is  unlikely, 
minimizing  exposure  to  mutagens  is 
among  the  best  available  means  to 
protect  against  further  deterioration  of 
the  human  gene  pool."  At  the  present 
time  there  is  no  direct  evidence  in 
humans  that  heritable  diseases  are 
being  caused  by  chemical  mutagens,  and 
there  is  no  evidence  of  deterioration  of 
the  gene  pool.  This  sentence  has  been 
deleted. 

Several  commenters  objected  to  the 
statement  "Mutations  are  largely 
recognized  as  being  deleterious,"  and' 


pointed  out  that  many  mutations  are 
silent  or  have  no  effect.  In  the  current 
proposed  Guidelines,  this  sentence  has 
been  changed  to  read.  "It  is  generally 
recognized  that  most  mutations  that  are 
phenotypically  expressed  are  in  some 
ways  deleterious  to  the  organism 
carrying  them." 

One  commenter  requested  an 
explanation  of  how  mutagenicity 
guidelines  would  be  administered  and 
requested  a  statement  indicating 
requirements  for  genetic  toxicology 
testing  in  premarket  manufacturing 
notices.  The  Agency  believes  that  the 
language  in  the  current  proposed 
Guidehnes  cleariy  states  that  they  will 
be  used  to  assess  risks  associated  with 
human  exposure  to  chemical  mutagens. 
Requirements  for  genetic  toxicology 
testing  are  the  responsibility  of  the 
appropriate  Agency  office. 

B.  Concepts  Relating  to  Heritable 
Genetic  Risk 

One  commenter  objected  to  the 
definition  of  a  mutagen  because  it  was  . 
not  limited  to  stable  and  heritable 
alternations  in  the  DNA.  The  Agency 
agrees  that  the  ultimate  end  point  of 
concern  for  the  purpose  of  the  current 
proposed  Guidelines  is  heritable  and 
stable  mutation.  For  gene  mutations, 
heritability  is  an  obvious  and  necessary 
component  since  all  tests  used  to  detect 
gene  mutations  actually  detect  mutant 
cells  or  organisms  that  are  descendants 
of  the  treated  cells.  The  seme  is  not 
always  true  for  certain  cytogenetic  end 
points,  such  as  chromatid  breaks,  etc., 
which  may  be  detected  in  the  same  cell 
generation  in  which  they  occur.  Since 
these  latter  end  points  provide 
information  relevant  to  heritable 
mutation,  they  will  be  considered  in  any 
mutagenicity  assessment  As  a  result 
the  Agency  feels  that  the  general 
definition  of  a  mutagen  as  used  in  these 
Guidelines  is  appropriate. 

C.  Testing  Systems 

One  conmienter  felt  that  most 
cytogenetic  end  points  that  are  routinely 
evaluated  (e.g.,  chromosome  breaks, 
micronuclei]  are  not  transmitted,  and 
therefore,  are  not  germane  to  the  issue 
of  heritable  mutation.  The  Agency 
disagrees.  Although  it  is  clear  that  cells 
that  carry  such  aberrations  generally  do 
not  reproduce,  other  related  aberrations 
(i.e.,  balanced  translocations, 
inversions,  small  duplications,  and 
deficiencies)  are  compatible  with  cell 
survival  in  germ  cells  and  can  be 
transmitted.  Additionally,  there  is  no 
evidence  indicating  that  the  non- 
transmissible  aberrations  occur  by 
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mechanisms  different  from  transmissible 
aberrations. 

Several  commenters  requested  that 
the  A^ncy  establish  minimal  piteria  by 
which  assays  are  to  be  judged  for  use  in 
risk  assessment  determinations.  The 
Agency  believes  that  to  list  a  specific  set 
of  criteria  that  must  be  met  for  each 
assay  before  the  Agency  evaluates  data 
would  be  overly  restrictive  and 
inappropriate.  Data  generated  in  any 
system  that  measures  or  correlates  with 
a  true  genetic  end  point  may  provide 
some  useful  information.  The  Agency 
believes  that  the  general  protocols  and 
criteria  for  data  evaluation  established 
by  the  expert  committees  of  the  Phase-I 
Gene-Tox  Program  as  well  as  other 
sources  provide  sufRcient  guidance  for 
those  planning  to  conduct  mutagenicity 
tests. 

D.  Weight-of-Evidence  Approach 

Several  commentes  suggested  that  the 
weight-of-evidence  section  required 
clarification  of  the  phrase,  "positive 
resfmnse  in  any  two  different  point 
mutation  test  systems,"  because  this 
phrase  may  be  subject  to  various 
interpretations.  The  Agency  agrees  that 
the  section  as  proposed  may  have  been 
subject  to  misinterpretation.  Therefore, 
the  current  proposed  Guidelines  define 
sufficient  evidence  of  potential  human 
mutagenicity  to  include  positive 
responses  in  any  two  different  gene 
mutation  test  systems  (one  of  which 
utilized  mammaUan  cells)  or  positive 
responses  in  two  different  somatic 
cytogenetic  tests  (one  of  which  utilizes 
mammalian  cells),  coupled  with 
sufficient  evidence  of  germ-cell 
interaction  in  both  caes.  Alternatively, 
the  combination  of  a  positive  finding  in 
one  mammalian  gene  mutation  assay 
and  one  manmialian  cytogenetics  test 
and  sufficient  evidence  of  germ-cell 
interaction  also  provides  sufficient 
evidence  of  potential  human 
mutagenicity.  The  demostration  of 
heritable  effects  induced  in  mammalian 
germ  cells  is  by  itself  sufficient  evidence 
for  mutagenicity. 

Many  commenters  objected  to  the 
criterion  that  considers  a  chemical 
mutagen  a  potential  human  germ-cell 
mutagen  if  there  is  "evidence  for  the 
presence  of  the  test  substance  and/or  its 
matabolites  in  mammalian  gonadal 
organs."  First,  they  pointed  out  that  the 
presence  of  a  chemical  in  the  testis  or 
ovary  does  not  necessarily  mean  it  has 
reacted  with  germ-cell  DNA.  Such 
studies  are  generally  performed  with 
radiolabeled  chemicals,  and  it  is 
possible  that  metabolism  of  the 
compound  could  result  in  incorporation 
of  the  radiolabel  into  normal  cellular 
macromolecules.  The  Agency  recognizes 


the  shortcomings  in  the  various  criteria 
used  to  determine  whether  a  mutagen 
interacts  with  germ-cell  DNA.  As  a 
result,  in  the  current  Gfiidelines,  two 
categories  of  such  evidence  have  been 
adopted.  Sufficient  evidence  that  a 
mutagen  interacts  in  the  mammalian 
gonad  will  be  the  demonstration  that  an 
agent  interacts  with  germ-cell  DNA  or 
other  chromatin  constituents,  or  that  it 
induces  such  end  points  as  unscheduled 
DNA  synthesis,  sister  chromatid 
exchange  (SCE),  or  chromosomal 
aberrations  in  germinal  cells.  Suggestive 
evidence  will  include  advese  gonadal 
effects  following  acute,  subchronic,  or 
chronic  toxicity  testing  or  adverse 
reproductive  effects,  such  as  decreased 
fertilization  index,  reduced  sperm  count, 
or  abnormal  sperm  morphology. 

One  commenter  suggested  that  the 
Agency  develop  a  scale  of  weighting 
tests  which  would  place  more  emphasis 
on  test  systems  more  relevant  to  human 
beings.  The  Agency  has  explored  the 
possibility  of  developing  such  a  scale 
and  has  concluded  that  the  assignment 
of  fixed  values  for  each  test  system 
could  be  overly  simplistic  and  might  not 
allow  for  the  consideration  of  such 
variables  as  dose  range,  route  of 
exposure,  and  magnitude  of  respone. 
The  Agency  believes  that  the  scheme  in 
the  current  proposed  Guidelines,  which 
generally  gives  greater  weight  to 
mammalian  rather  than  submammalian 
assays  and  to  germ  cell  rather  than 
somatic  cell  data,  is  currently  the  most 
appropriate  way  to  evaluate  the 
information  from  a  variety  of  systems. 

E.  Quantitative  Assessment  of  Results 

Several  commenters  expressed  the 
opinion  that  it  is  not  possible  to 
quantitatively  express  the  risk  of  genetic 
disease  from  exposure  to  a  chemical, 
and  therefore  no  attempt  should  be 
made  to  do  so.  The  Agency  does  not 
suggest  that  it  is  necessarily  possible  to 
generate  a  numerical  estimate  of  the 
genetic  risk  that  will  result  from 
exposure  to  any  particular  chemical.  It 
is  well-recognized  and  documented  that 
the  mutational  component  of  certain 
categories  of  human  genetic  disease  is 
not  known.  However,  mutagenicity  data 
have  been  used  to  generate  semi- 
quantitative estimates  of  the  impact  of 
ionizing  radiation  on  genetic  di8ease(5, 
5).  The  current  proposed  Guidelines 
state  the  Agency's  commitment  to  utilize 
existing  relevant  mutagenicity  data  to 
give  some  estimate  of  potential  human 
mutagenicity.  All  such  estimates  will 
include  a  careful  delineation  of  the 
assumptions  and  uncertainties 
associated  with  the  assessment. 

Many  commenters  objected  to  the  use 
of  "linear  or  nonthreshold  models"  for 


low-dose  extrapolation  on  point 
mutation  rates.  The  Agency 
acknowledges  that  linearity  and  the 
presence  or  absence  of  a  threshold  are 
separc'e  issues.  The  Agency  will  strive 
to  use  the  most  appropriate 
extrapolation  model  for  risk  analysis 
and  will  be  guided  by  the  available  data 
in  this  selection.  However,  it  is 
anticipated  that  for  whole-animal  germ- 
cell  assays,  few  dose  points  will  be 
available  to  define  a  dose-response 
function.  In  these  situations  there  is  a 
theoretical  basis  for  a  linear, 
nonthreshold  extrapolation  provided 
that  no  major  germ-cell  killing  (and  thus 
possible  cell  selection)  has  occurred(2, 
7). 

One  commenter  suggested  that  for 
quantitative  risk  it  is  more  appropriate 
to  rely  on  tests  for  structural 
chromosomal  aberrations  than  on  gene 
mutations,  particularly  since  many 
diseases  can  be  more  readily  associated 
with  an  identifiable  chromosome 
abnormality.  The  Agency  agrees  that 
associations  between  diseases  and 
specific  chromosomal  changes  can  be 
estimated.  This  concept  is  well 
documented  and  has  been  discussed  at 
length  in  the  NAS  report(2}.  However, 
similar  estimates  can  be  made  for  gene 
mutations,  and  such  techniques  have 
been  used  for  some  time  for  effects  of 
ionizing  radiation(5,  6).  Because  the 
spectrum  of  mutational  effects  induced 
by  diiTerent  chemicals  is  known  to  be 
variable,  the  Agency  believes  that  it  is 
necessary  to  perform  estimates  on  all 
end  points. 

One  commenter  objected  to  the 
omission  of  the  dominant  skeletal  and 
cataract  mutation  systems  for 
quantitative  risk  assessment.  The 
Agency  recognizes  that  these  dominant 
mutation  systems  do  have  relevance  in 
the  preparation  of  quantitative  risk 
assessment  along  with  specific-locus 
test  systems.  The  current  proposed 
Guidelines  have  been  modified  to 
include  both  types  of  tests. 

III.  Proposed  Guidelines 

A.  Introduction 

This  section  describes  the  procedures 
that  the  U.S.  Environmental  Protection 
Agency  will  follow  in  evaluating  the 
potential  genetic  risk  associated  with 
human  exposure  to  existing  industrial 
chemicals  and  to  pesticides.  The  central 
purpose  of  the  health  risk  assessment  is 
to  provide  a  judgment  concerning  the 
weight  of  evidence  that  an  agent  is  a 
potential  human  mutagen  with  respect 
to  transmitted  genetic  changes,  and,  if 
so.  how  great  an  impact  it  is  likely  to 
have  on  public  health.  Regulatory 
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decision  making  involves  two 
components:  Risk  assessment  and  risk 
management.  Risk  assessment  estimates 
the  potential  adverse  health 
consequences  of  exposure  to  toxic 
chemicals;  risk  management  combines 
the  risk  assessment  with  the  directives 
of  the  enabling  regulatory  legislation — 
together  with  socioeconomic,  technical, 
political,  and  other  considerations — to 
reach  a  decision  as  to  whether  or  how 
much  to  control  future  exposure  to  the 
chemnicals.  The  issue  of  risk 
management  will  not  be  de§lt  with  in 
these  Guidelines. 

Risk  assessment  is  comprised  of  the 
following  components:  Hazard 
identification,  dose  response 
assessment,  exposure  assessment,  and 
risk  characterization(d).  Hazard 
identification  is  the  qualitative  risk 
assessment,  dealing  with  the  inherent 
toxicity  of  a  chemical  substance.  The 
qualitative  mutagenicity  assessment 
answers  the  question  ol  how  likely  an 
agent  is  to  be  a  human  mutagen.  The 
three  remaining  components  comprise 
quantitative  risk  at^sessment,  which 
provides  a  numerical  estimate  of  the 
public  health  consequences  of  exposure 
tg  an  agent.  The  quantiative 
mutagenicity  risk  assessment  deals  with 
the  question  of  how  much  mutational 
damage  is  likely  to  be  produced  by 
exposure  to  a  given  agent  under 
particular  exposure  scenarios. 

In  a  dose-response  assessment,  the 
relationship  between  the  dose  of  a 
chemical  and  the  probability  of 
induction  of  an  adverse  effect  is  defined. 
The  component  generally  entails  an 
extrapolation  from  the  high  goses 
administered  to  experimental  animals  or 
noted  in  some  epidemiologic  studies  to 
the  low  exposure  levels  expected  from 
human  contact  with  the  chemical  in  the 
environment. 

The  exposure  assessment  identifies 
populations  exposed  to  toxic  chemicals, 
describes  their  composition  and  size, 
and  presents  the  types,  magnitudes, 
frequencies,  and  durations  of  exposure 
to  the  chemcials.  This  component  is 
developed  independently  of  the  other 
components  of  the  mutagenicity 
assessment  and  is  addressed  in  separate 
Agency  guidelities(d). 

In  risk  characterization,  the  outputs  of 
the  exposure  assessment  and  the  dose- 
response  assessment  are  combined  to 
estimate  quantitatively  the  mutation 
risk,  which  is  expressed  as  either 
esimated  increase  of  generic  disease  per 
generation  or  per  lifetime,  or  the 
fractional  increase  in  the  assumed 
background  mutation  rate  of  humans.  In 
each  step  of  the  assessment,  the 
strengths  and  weaknesses  of  the  major 
assumptions  need  to  be  presented,  and 


the  nature  and  magnitude  of 
uncertainties  need  to  be  characterized. 

The  procedures  set  forth  in  these 
Guidelines  will  ensure  consistency  in 
the  Agency's  scientific  risk  assessments 
for  mutagenci  effects.  The  necessity  for 
a  consistent  approach  to  the  evaulation 
of  mutagenic  risk  from  chemical 
substances  arises  from  the  authority 
conferred  upon  the  Agency  by  a  number 
of  statutes  to  regulate  potential 
mutagens.  As  appropriate,  these 
Guidelines  will  apply  to  statutes 
administered  by  the  Agency,  including 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act;  the  Toxic  Substances 
Control  Act;  the  Clean  Air  Act;  the 
Federal  Water  Pollution  Control  Act;  the 
Safe  Drinking  Water  Act;  the  Resource 
Conservation  and  Recovery  Act;  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  Because  each  statute  i:^ 
administered  by  separate  offices,  a 
consistent  Agency-wide  approach  for 
performing  risk  assessments  is 
desirable. 

The  mutagencity  risk  assessments 
prepared  pursuant  to  these  Guidelines 
will  be  utilized  within  the  requirements 
and  constraints  of  the  applicable 
statutes  to  arrive  at  regulatory  decisions 
concerning  mutagenicity.  The  standards 
of  the  applicable  statutes  and 
regulations  may  dictate  that  additional 
considerations  (e.g.,  the  economic  and 
social  benefits  associated  with  use  of 
the  chemical  substance)  will  come  into 
play  in  reaching  appropriate  regulatory 
decisions. 

The  Agency  is  concerned  with  the  risk 
associated  with  both  germ-cell 
mutations  and  somatic  cell  mutations. 
Mutations  carried  in  germ  cells  are 
inherited  by  future  generations  and  may 
contribute  to  genetic  disease,  whereas 
mutations  occurring  in  somatic  cells 
may  be  implicated  in  the  etiology  of 
several  disease  states,  includingxancer. 
These  Guidelines,  however,  are  only 
concerned  with  genetic  damage  as  it 
relates  to  germ-cell  mutations.  The  use 
of  mutagenicity  test  results  in  the 
assessment  of  carcinogenic  risk  is 
described  in  the  proposed  Guidelines  for 
Carcinogen  Risk  Asse88ment(70). 

As  a  result  of  the  progress  in  the 
control  of  infectious  diseases,  increases 
in  average  human  life  span,  and  better 
procedures  for  identifying  genetic 
disorders,  a  considerable  heritable 
genetic  disease  burden  has  been 
recognized  in  the  human  population.  It  is 
estimated  that  at  least  10%  of  all  human 
disease  is  related  to  specific  genetic 
states,  such  as  abnormal  composition, 
arrangement,  or  dosage  of  genes  and 
chromo8omes(2,  6, 11).  Such  genetic 
diseases  can  lead  to  structural  or 


functional  health  impairments.  These 
conditions  may  be  expressed  in  utenr,  at 
the  time  of  birth;  or  during  infancy, 
childhood,  adolescence,  or  adult  life; 
they  may  be  chronic  or  acute  in  nature. 
As  a  result,  they  often  have  a  severe 
impact  upon  the  affected  individuals 
and  their  families  in  terms  of  physical 
and  mental  suffering  and  economic 
losses,  and  upon  society  in  general, 
which  often  becomes  responsible  for 
institutional  care  of  severely  affected 
individuals.  Some  examples  of  genetic 
conditions  are  Down's  and  Klinefelter's 
syndromes,  cystic  fibrosis,  hemophilia, 
sickle  cell  anemia,  and  achondroplastic 
dwarfism.  Other  commonly  recognized 
conditions  that  are  likely  to  have  a 
genetic  component  include 
hypercholesterolemia,  hypertension, 
pyloric  stenosis,  glaucoma,  allergies, 
several  types  of  cancer,  and  mental 
retardation.  These  disorders  are  only  a 
few  of  the  thousands  that  are  at  least 
partially  genetically  determined(72). 

Estimation  of  the  fraction  of  human 
genetic  disease  that  results  from  new 
mutation  is  difficult,  although  in  certain 
specific  cases  insights  are  avai!able(i3). 
It  is  clear  that  recurring  mutation  is 
important  in  determining  the  incidence 
of  certain  genetic  conditions,  such  as 
some  chromosomal  aberration 
syndrorr:es  (e.g.,  Downs)  and  rare 
dominant  and  X-linked  recessive 
diseases  (eg.,  achondroplasia  and 
hemophilia  A).  For  other  single-factor 
conditions  (e.g.,  sickle-cell  anemia  and 
color  bKndness)  and  certain 
multifactorial  conditions  (e.g.,  pyloric 
stenosis),  the  contribution  of  new 
mutations  to  disease  frequency  is 
probably  very  small.  However,  it  is 
generally  recognized  that  most 
mutations  that  are  phenotypically 
expressed  are  in  some  ways  deleterious 
to  the  organism  receiving  them.  Adverse 
effects  may  be  manifested  at  the 
biochemical,  cellular,  or  physiological 
levels  of  organization.  Although 
mutations  are  the  building  blocks  for 
further  evolutionary  change  of  species,  it 
is  believed  that  increases  in  the 
mutation  rate  above  the  spontaneous 
level  could  lead  to  an  accumulation  of 
deleterious  mutations  in  the  human 
population  and,  to  a  varying  extent,  an 
increased  frequency  of  expressed 
genetic  disease. 

Life  in  our  technological  society 
results  in  exposure  to  many  natural  and 
synthetic  chemicals.  Some  have  been 
shown  to  have  mutagenic  activity  in 
mammalian  and  submammalian  test 
systems,  and  thus  may  have  the 
potential  to  increase  genetic  damage  in 
the  human  population.  Chemicals 
exhibiting  mutagenic  activity  in  various 
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test  systems  have  been  found 
disthbated  among  foods,  tobacco,  drugs, 
food  additives,  cosmetics,  industrial 
compounds,  pesticides,  and  consumer 
products.  As  our  knowled^  of  genetics 
and  disease  etiology  increases,  and 
techniques  for  detecting  mutations  in 
human  beings  improve,  we  may  become 
aware  of  chemically-induced  human 
genetic  effects.  The  extent  to  which 
exposure  to  natural  and  synthetic 
environmental  agents  may  have 
increased  the  amount  of  genetic  damage 
in  the  present  human  population  and 
contributed  to  the  mutational  "load" 
that  will  be  transmitted  to  future 
generations  is  unknown  at  this  time. 
However,  for  the  reasons  cited  above,  it 
seems  prudent  to  limit  exposures  to 
potential  human  mutagens. 

1.  Concepts  Relating  to  Heritable 
Mutagenic  Risk 

For  the  purposes  of  these  Guidelines, 
a  mutagen  is  considered  a  chemical 
substance  or  mixture  of  substances  that 
can  induce  alterations  in  the  DNA  of 
either  somatic  or  germinal  cells.  The 
mutagenicity  of  physical  agents  (e.g., 
radiations]  is  not  addressed  here.  "Hiere 
are  several  mutagenic  end  points  of 
concern  to  the  Agency.  These  include 
point  mutations  (i.e.,  submicroscopic 
changes  in  the  base  sequence  of  DNA) 
and  structural  or  numerical  chromosome 
aberrations.  Structural  aberrations 
include  deficiencies,  duplications, 
inversions,  and  translocations,  whereas 
numerical  aberrations  are  gains  or 
losses  of  whole  chromosomes  (e.g., 
trisomy,  monosomy)  or  sets  of 
chromosomes  (haploidy,  polyploidy). 

It  is  conceivable  that  only  one  or  a 
few  molecules  of  an  active  compound 
may  be  sufficient  to  cause  certain  types 
of  heritable  changes  in  DNA.  Mutagenic 
effects  may  also  come  about  through 
mechanisms  other  than  chemical 
alterations  of  DNA.  Among  these  are 
interference  with  normal  DNA 
synthesis,  or  induction  of  DNA 
misrepair.  DNA  methylation.  abnormal 
nudear  division  processes,  or  lesions  in 
non-DNA  targets  (e.g.,  protamine, 
tubulin). 

The  best  evidence  that  an  agent 
induces  heritable  mutations  in  human 
beings  would  be  epidemiologic  data 
indicating  a  strong  association  between 
chemical  exposure  and  a  heritable 
response.  Such  data  do  not  exist  at  this 
time  because  any  specific  mutation  is  a 
rare  event,  and  only  a  small  fraction  of 
the  estimated  thousands  of  human  genes 
and  conditions  are  currently  useful  as 
markers  in  estimating  mutation  rates. 
Human  genetic  variability,  small 
numbers  of  offspring  per  individual,  and 
long  generation  times  further 


complicates  such  studies,  hi  addition, 
only  dominant  mutations,  some  sex- 
linked  recessive  mutations,  and  certam 
chromosome  aberrations  can  be 
detected  in  the  first  generation  after 
their  occurrence.  Conditions  caused  by 
autosomal  recessive  mutations  (which 
appear  to  occur  more  frequently  than 
dominants)  or  by  interaction  of  multiple 
factors  may  go  unrecognized  for  many 
generations.  Therefore,  in  the  absence  of 
human  germ-cell  data,  it  is  appropriate 
to  rely  on  data  from  experimental 
animal  systems. 

Despite  species  differences  in 
metabolism,  DNA  repair,  and  other 
physiological  processes  affecting 
chemical  mutagenesis,  the  virtual 
universality  of  DNA  as  the  genetic 
material  and  of  the  genetic  code 
provides  a  rationale  for  using  various 
nonhuman  test  systems  to  predict  the 
intrinsic  mutagenicity  of  test  chemicals. 
Additional  support  for  the  use  of 
nonhuman  systems  is  provided  by  the 
observation  that  chemicals  causing 
genetic  effects  in  one  species  or  test 
system  frequently  cause  similar  effects 
in  other  species  or  systems.  There  also 
exists  evidence  that  chemicals  can 
induce  genetic  damage  in  somatic  cells 
of  exposed  humans.  For  example,  high 
doses  of  mutagenic  chemotherapeutic 
agents  have  been  shown  to  cause 
chromosomal  abnormalities(7'#),  sister 
chromatid  exchange(i4),  and,  quite 
probably,  point  mutations  in  human 
lymphocytes  exposed  in  vivo[lS).  While 
these  results  are  not  in  germ  cells,  they 
do  indicate  that  it  is  possible  to  induce 
mutagenic  events  in  human  cells  in  vivo. 
Furthermore,  a  wide  variety  of  different 
types  of  mutations  have  been  observed 
in  humans  including  numerical 
chromosome  aberrations,  translocations, 
base-pair  substitutions,  and  frameshift 
mutations.  Although  the  cause  of  these 
mutations  is  uncertain,  it  is  clear  from 
these  observations  that  the  human  germ- 
cell  DNA  is  subject  to  the  same  types  of 
mutational  events  that  are  observed  in 
other  species  and  test  systems. 

Certain  test  systems  offer  notable 
advantages:  Cost;  anatomical, 
histological,  and/or  metabolic 
similarities  to  humans;  suitability  for 
handling  large  numbers  of  test 
organisms;  a  large  data  base;  and  a 
basis  for  characterizing  genetic 
events(JO). 

2.  Test  Systems  \ 

Many  test  systems  are  currently 
available  that  can  contribute 
information  about  the  mutagenic 
potential  of  a  test  compound  with 
respect  to  various  genetic  end  points. 
These  tests  have  recently  been 
evaluated  through  the  EPA  Gene-Tox 


Programs  and  the  results  of  Phase  I  have 
been  publi8hed(4).  The  Agency's  Office 
of  Pesticides  and  Toxic  Substances  has 
published  various  testing  guidelines  for 
the  detection  of  mutagenic  effects(76. 
17). 

Test  systems  for  detecting  point 
mutations  include  those  in  bacteria, 
eukaryotic  microorganisms,  higher 
plants,  insects,  mammalian  somatic  cells 
in  culture,  and  germinal  cells  of  intact 
mammals  (e.g.,  the  mouse  specific-locus 
test).  Positive  results  in  a  mouse 
germinal  gene-mutation  test  argue 
strongly  that  a  chemical  is  a  potential 
human  mutagen  because  such  tests 
demonstrate  that  the  mutations  bccur  in 
mammalian  germinal  cells  and  are 
transmitted  to  the  next  generaton. 
However,  because  large  numbers  of 
offspring  must  usually  be  generated,  it  is 
not  expected  that  many  chemicals  will 
be  tested  using  these  systems.  To  obtain 
data  on  a  large  number  of 
environmental  chemicals,  it  will  be 
necessary  to  rely  on  other  tests  to 
identify  and  characterize  hazards  from 
gene  mutations. 

Test  systems  for  detecting  structural 
chromosome  aberrations  have  been  • 

developed  in  a  variety  of  organisms 
including  higher  plants,  insects,  fish, 
birds,  and  several  mammalian  species. 
Many  of  these  assays  can  be  performed 
in  vitro  or  in  vivo,  and  in  either  germ  or 
somatic  ceils.  Procedures  available  for 
detecting  structural  chromosome 
aberrations  in  mammahan  germ  cells 
include  measurement  of  heritable 
translocations  or  dominant  lethality,  as 
well  as  direct  cytogenetic  analyses  of 
germ  cells  and  early  embryos  in  rodents. 

Some  chemicals  may  cause  numerical 
chromosome  changes  (i.e.,  aneuploidy) 
as  their  sole  mutagenic  effect.  These 
agents  may  not  be  detected  as  mutagens 
if  evaluated  only  in  tests  for  DNA 
damage,  gene  mutations,  or  chromosome 
breakage  and  rearrangement.  Therefore, 
it  is  important  to  consider  tests  for 
changes  in  chromosome  number  in  the 
total  assessment  of  mutagenic  hazards. 
Although  tests  for  the  detection  of 
variation  in  the  chromosome  number  are 
still  at  an  eariy  stage  of  development, 
systems  exist  in  such  diverse  organisms 
as  fungi,  Drosophila,  mammalian  cells  in 
culture,  and  intact  mammals  (e.g.,  mouse 
X-chromosome  loss  assay). 
Nondisjimction  and  chromosome  lagging 
are  recognized  sources  of  numerical  , 

aberrations.  Aneuploidy  can  also  arise 
from  chromosome  breakage  and  reunion 
followed  by  segregation(7d).  The 
mechanmisms  by  which  nondisjunction 
occurs  are  not  well  understood. 
However,  proteins  (e.g.,  spindle 
apparatus),  rather  than  DNA,  may  be 
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the  target  molecules  for  at  least  some 
mechanisms  of  induced  nondisjunction. 

Other  end  points  that  provide 
information  bearing  on  the  mutagenicity 
of  a  chemical  can  be  detected  by  a 
variety  of  test  systems.  Such  tests 
measure  DNA  damage  in  eukaryotic  or 
prokaryotic  cells,  unscheduled  DNA 
synthesis  in  mammalian  somatic  and 
germ  cells,  mitotic  recombination  and 
gene  conversion  in  yeast,  and  sister- 
chromatid  exchange  in  mammalian 
somatic  and  germ  cells.  Results  in  these 
assays  are  useful  because  the  induction 
of  these  end  points  often  correlates 
positively  with  the  potential  of  a 
chemical  to  induce  mutations. 

In  general,  for  all  three  end  points  (i.e., 
point  mutations  and  numerical  and 
structural  aberratioixs)  the  Agency  will 
place  greater  weight  on  tests  conducted 
in  germ  cells  than  in  somatic  cells,  on 
tests  performed  in  vivo  rather  than  in 
vitro,  in  eukaryotes  rather  than 
prokaryotes,  and  in  mammalian  species 
rather  than  in  submammalian  species. 
Formal  numerical  weighting  systems 
have  been  developed(79);  however,  the 
Agency  has  concluded  that  these  do  not 
readily  accommodate  such  variables  as 
dose  range,  route  of  exposure,  and 
magnitude  of  response. 

The  Agency  anticipates  that  from  time 
to  time  data  from  chemically-exposed 
human  beings  will  be  available  (e.g., 
cytogenetic  markers  in  peripheral 
lymphocytes).  When  posssible,  the 
Agency  will  use  such  data  in 
conjunction  with  other  studies  for  the 
purpose  of  performing  risk  assessments. 

The  test  systems  mentioned 
previously  are  not  the  only  ones  that 
will  provide  evidence  of  mutagenicity  or 
related  DNA  effects.  These  systems  are 
enumerated  merely  to  demonstrate  the 
breadth  of  the  available  techniques  for 
characterizing  mutagenic  hazards,  and 
to  indicate  the  types  of  data  that  the 
Agency  will  consider  in  its  evaluation  of 
mutagenic  potential  of  a  chemical  agent. 
Most  systems  possess  certain 
limitations  that  must  be  taken  into 
account.  The  selection  and  performance 
of  appropriate  tests  for  evaluating  the 
risks  associated  with  human  exposure  to 
any  suspected  mutagen  will  depend  on 
sound  scientific  judgment  and 
experience,  and  may  necessitate 
consultation  with  geneticists  familiar 
with  the  sensitivity  and  experimental 
design  of  the  test  system  in  question.  In 
view  of  the  rapid  advances  in  test 
methodology,  the  Agency  expects  that 
both  the  number  and  quality  of  the  tools 
for  assessing  genetic  risk  to  human 
beings  will  increase  with  time.  The 
Agency  will  closely  monitor 
developments  in  mutagenicity 
evaluation  and  will  refine  its  risk 


assessment  scheme  as  better  test 
systems  become  available. 

B.  Qualitative  Assessment  (Hazard 
Identification) 

The  assessment  of  potential  human 
germ-cell  mutagenic  risk  is  a  multistep 
process.  The  first  step  is  an  analysis  of 
the  evidence  bearing  on  a  chemical's 
ability  to  induce  mutagenic  events, 
while  the  second  step  involves  an 
analysis  of  its  ability  to  produce  these 
events  in  the  mammalian  gonad.  All 
relevant  information  is  then  integrated 
into  a  weight-of-evidence  scheme  which 
presents  the  strength  of  the  information 
bearing  on  the  chemical's  potential 
ability  to  produce  mutations  in  human 
germ  cells.  For  chemicals  demonstrating 
this  potential,  one  may  decide  to 
proceed  with  an  evaluation  of  the 
quantitative  consequences  of  mutation 
following  expected  human  exposure. 

For  hazard  identification,  it  is  clearly 
desirable  to  have  data  from  mammalian 
germ-cell  tests,  such  as  the  mouse 
specific-locus  test  for  point  mutations 
and  the  heritable  translocation  or  germ- 
cell  cytogenetic  tests  for  structural 
chromosome  aberrations.  It  is 
recognized,  however,  that  in  most 
instances  such  data  will  not  be 
available,  and  alternative  means  of 
evaluation  will  be  required.  In  such 
cases  the  Agency  will  evaluate  the 
evidence  bearing  on  the  agent's 
mutagenic  activity  and  the  agent's 
abihty  to  reach  and  interact  with  or 
a^ect  the  mammalian  gonadal  target. 
When  evidence  exists  that  an  agent 
possesses  both  these  attributes,  it  is 
reasonable  to  deduce  that  the  agent  is  a 
potential  human  germ-cell  mutagen. 

1.  Mutagenic  Activity 

In  evaluating  chemicals  for  mutagenic 
activity,  a  number  of  factors  will  be 
considered:  (1)  Genetic  end  points  (e.g.. 
gene  mutations,  structural  or  numerical 
chromosomal  aberrations)  detected  by 
the  test  systems,  (2)  sensitivity  and 
predictive  value  of  the  test  systems  for 
various  classes  of  chemical  compounds, 
(3)  number  of  different  test  systems  used 
for  detecting  each  genetic  end  point,  (4) 
consistency  of  the  results  obtained  in 
different  test  systems  and  different 
species,  (5)  aspects  of  the  dose-response 
relationship,  and  (6)  whether  the  tests 
are  conducted  in  accordance  with 
appropriate  test  protocols  agreed  upon 
by  experts  in  the  field. 

The  array  of  mutagenicity  tests 
available  will  be  reviewed  within  the 
following  qualitative  perspective: 
greater  weight  will  be  attributed  to  tests 
conducted  in  germ  cells  than  in  somatic 
cells,  to  studies  in  mammalian  cells  than 
in  submammalian  cells,  and  to  studies  in 


eukaryotic  cells  than  in  prokaryotic 
cells. 

2.  Chemical  Interactions  in  the 
Mammahan  Gonad 

Evidence  for  chemical  interaction  in 
the  mammalian  gonad  spans  a  range  of 
different  types  of  findings.  Each 
chemical  under  consideration  needs  to 
be  extensively  reviewed  since  this  type 
of  evidence  may  be  part  of  testing 
exclusive  of  mutagenicity  per  se  (e.g., 
reproduction,  metabolism,  and 
mechanistic  investigations).  Although  it 
is  not  possible  to  classify  clearly  each 
type  of  information  that  may  be 
available  on  a  chemical,  two  possible 
groups  are  illustrated. 

Sufficient  evidence  of  chemical 
interaction  is  given  by  the 
demonstration  that  an  agent  interacts 
with  germ-cell  DNA  or  other  chromatin 
constituents,  or  that  it  induces  such  end 
points  as  unscheduled  DNA  synthesis, 
sister-chromatid  exchange,  or 
chromosomal  aberrations  in  germinal 
cells.  Positive  results  in  a  mammalian 
germ-cell  mutation  study  also 
demonstrate  the  action  of  the  chemical 
in  the  gonadal  target  cells. 

b.  Suggestive  evidence  will  include 
the  finding  of  adverse  gonadal  effects 
following  acute,  subchronic  or  chronic 
toxicity  testing,  or  findings  of  adverse 
reproductive  effects,  which  are 
consistent  with  interaction  with  germ 
cells. 

3.  Weight-of-Evidence  Determination 

The  evidence  for  a  chemical's  ability 
to  produce  mutations  and  to  interact 
with  the  germinal  target  are  integrated 
into  a  weight-of-evidence  judgment  that 
the  agent  may  pose  a  hazard  as  a 
potential  human  germ-cell  mutagen.  All 
information  bearing  on  the  subject 
whether  indicative  of  potential  concern 
or  not,  must  be  evaluated.  Whatever 
evidence  may  exist  from  humans  must 
also  be  factored  into  the  assessment. 

Information  available  will  vary 
greatly  from  chemical  to  chemical 
because  there  are  many  mutagenicity 
test  systems,  and  there  has  been  no 
systematic  attempt  to  develop 
information  on  all  chemicals  of  concern. 
The  responses  noted  for  different  tests 
may  also  vary  from  chemical  to 
chemical  since  often  one  does  not  find 
consistent  positive  or  negative  results 
across  all  tests.  Chemicals  may  show 
positive  effects  for  some  end  points  in 
some  test  systems,  but  negative 
responses  in  others.  Each  review  must 
take  into  account  the  limitations  in  the 
testing  and  in  the  types  of  responses 
that  may  exist. 
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To  provide  guidance  as  to  the 
categorization  of  the  weight  of  evidence, 
a  classification  scheme  is  presented  to 
illustrate,  in  a  simplified  sense,  the 
strength  of  the  information  bearing  on 
the  potential  for  human  germ-cell 
mutagenicity  (Table  1).  It  is  not  possible 
to  illustrate  all  potential  combinations  of 
evidence,  and  considerable  judgment 
must  be  exercised  in  reaching 
conclusions.  The  factors  illustrated  in 
Table  1  and  discussed  previously  in 
sections  1.  2,  and  3  must  all  be 
considered  in  making  an  assessment  of 
mutagenicity.  In  addition,  certain 
responses  in  tests  that  do  not  measure 
well-defined  mutageiuc  end  points  {e.g.. 
SCE  induction  in  maimnalian  germ  ceils) 
or  germ-cell  tests  in  higher  eukaryotes 
(e.g.,  Drosophiia  tests)  may  provide  a 
basis  for  raising  the  weight  of  evidence 
from  one  category  to  another. 

Sufficient  evidence  for  potential 
human  germ-ceil  mutagenicity  would 
include  cases  in  which  positive 
responses  are  demonstrated  in  a 
mammalian  germ-cell  test  Alsa  in 
general,  sufiknent  evidence  exists  when 
diere  is  confirmed  mutagenic  activity  in 
Jther  test  systems  (positive  responses  in 
i(  least  two  different  test  systems,  at 
•easi  one  of  which  is  in  mammalian 
ceils),  and  there  is  sufficient  evidence 
for  germ-cell  interaction  as  defined 
above. 

Suggestive  evidence  encompasses  a 
weight-of-evidence  category  between 
sufficient  and  limited  that  includes 
cases  in  which  there  is  some  evidence 
for  mutagenic  activity  and  for 
interaction  with  germ  cells. 

Limited  evidence  for  potential  human 
germ-cell  mutagenicity  exists  when 
evidence  is  available  only  for 
mutagenicity  tests  (other  than 
mammalian  germ  cells]  or  only  for 
chemical  interactions  in  the  gonad. 

Tal>l«  1.— daMiTicadoii  of  Weighl  of 
Evidence  for  Potential  HnmaD  Germ-C^ 
Mutagenicity* 

1.  Sufficient  evidence  exists  when  positive 
response*  are  demonstrated  in: 

a.  at  least  one  in  vivo  manunalian  genn-celi 
mutation  test  or 

b.  at  least  two  point  mutation  tests  (at  least 
one  in  mammalian  cells)  plus  sufficient 
evidence  that  the  chemical  interacts  with 
mammalian  germ  cells,  or 

c.  least  two  stroctural  cfaroBiosome 


•  Takes  into  consideration  the  extent 
quality,  and  consistency  of  responses  bearing 
on  an  agent's  ability  to  product  mutagenic 
events  and  to  interact  with  the  mammalian 
gonadal  target  Nonmutagenic  test  responses 
(e.g..  SCE  in  germ  cells)  may  help  to  elevate 
evidence  of  mutagenicity  from  one  category 
to  another. 


2.  Suggestive  evidence  exists  in  those  cases 
in  which  there  are  positive  data  for  both 
mutagenic  activity  and  evidence  for  chemical 
interactions  in  the  gonad  but  the  evidence  is 
less  than  sufTlcient.  This  category  is 
potentially  large  and  heterogeneous  in  nature 
and  ranges  from  almost  sufficient  to 
essentially  limited. 

3.  Limited  evidence  denotes  a  situation  in 
which  the  evidence  is  limited  to  information 
on  mutagenic  activity  or  to  evidence  of 
chemical  reactivity  in  the  target, 
aberration  tests  (at  least  one  in  mammalian 
cells)  plus  sufTicient  evidence  that  the 
chemical  Interacts  with  mammalian  germ 
celis.or 

d.  one  gene  mutation  assay  in  mammahan 
cells  and  one  structural  chromosome 
at>erration  test  in  mammalian  cells  and 
sufficient  evidence  for  chemical  interaction 
with  mammalian  germ  cells. 

Designation  of  evidence  as  limited  does 
not  preclude  the  use  of  such  information 
to  set  priorities  for  further  testing  or  to 
support  a  case  for  potential 
carcinogenicity. 

Although  definitive  proof  of 
nonmutagenicity  is  not  possible,  it 
seems  appropriate  that  a  chemical  could 
be  classified  operationally  as  not  a 
human  germ-cell  mutagen,  if  it  gives 
negative  responses  in  those  test  systems 
that  together  fulfill  the  criteria  (i.e..  all 
relevant  end  points)  for  sufficient 
evidence  of  a  potential  human  germ-cell 
mutagen,  providing  that  all  assays  have 
been  properly  performed.  Test  systems 
used  to  define  a  negative  should  be 
capable  of  detecting  weak  responses 
(adequate  statistical  power)  and  should 
be  appropriate  for  the  chemical  or  class 
of  chemicals  under  investigation. 

Negative  evidence  of  chemical 
interaction  in  the  gonad  in  the  presence 
of  evidence  of  mutagenic  activity  may 
still  signal  some  concern  in  regard  to 
somatic  effect8(70).  Other  combinations 
of  relevant  information  will  most  likely 
require  case-by-case  evaluation.  It  may 
also  be  possible  to  operationally  define 
a  chemical  as  not  being  a  human  germ- 
cell  mutagen  based  on  negative  results 
from  other  assays  which  provide 
information  about  mutagenicity  and/or 
interaction  with  germ-cell  chromatin. 

C.  Quantitative  Assessment 

The  preceding  section  addressed 
primarily  the  processes  of  hazard 
identification,  i.e.,  the  determination  of 
whether  a  substance  is  a  potential  germ- 
cell  mutagen.  Often,  no  further  data  will 
be  available,  and  judgments  will  need  to 
be  based  on  mainly  qualitative  criteria. 
For  quantitative  risk  assessment,  further 
information  is  required,  namely, 
determination  of  the  heritable  effect  per 
unit  of  exposure  (dose-response)  and  the 
relationship  between  mutation  rate  and 
disease  incidence.  Dose-response 


information  is  combined  with 
anticipated  levels  and  patterns  of 
human  exposure  in  order  to  derive  a 
quantitative  assessment  (risk 
characterization). 

1.  Do8e-Re8[>onse 

Two  approaches  to  obtaining  dose- 
response  data  are  available.  One 
approach  requires  experimental  data  on 
germinal  mutations  induced  in  intact 
mammals.  Several  test  systems  may 
provide  such  information,  e.g..  the 
mouse  heritable  translocation,  dominant 
skeletal,  dominant  cataract,  and 
specific-locus  tests.  Although  the 
dominant  skeletal  and  cataract  assays 
have  the  advantage  of  measuring 
dominant  mutations,  the  heritability  of 
observed  effects  has  not  been  clearly 
demonstrated.  The  experimental  data  on 
induced  mutation  frequency  are  usually 
obtained  at  exposure  levels  much  higher 
than  those  that  will  be  experienced  by 
human  beings.  An  assessment  of  human 
risk  is  obtained  by  extrapolating  the 
induced  mutation  frequency  or  the 
observed  phenotypic  effect  downward 
to  the  approximate  level  of  anticipated 
human  exposure. 

The  Agency  will  strive  to  use  the  most 
appropriate  extrapolation  models  for 
risk  analysis  and  will  be  guided  by  the 
available  data  and  mechanistic 
considerations  in  this  selection. 
However,  it  is  anticipated  that  for  tests 
involving  germ  cells  of  whole  mammals, 
few  dose  points  will  be  available  to 
define  dose-response  functions.  In  these 
situations  certain  theoretical 
considerations  will  apply(20).  For  point 
mutations,  linear  extrapolations  with  no 
threshold  may  be  used  as  a  conservative 
approximation,  provided  the  results 
allow  one  to  rule  out  major  germ-cell 
selection.  For  structural  chromosome 
rearrangements  such  as  heritable 
translocations,  linear  extrapolation  of 
the  experimental  data  is  thought  to 
overestimate  the  risks  at  low  levels  of 
exposure  and  use  of  a  multiple-hit  model 
is  more  appropriate. 

The  second  experimental  approach  for 
quantitative  assessment  of  genetic  risk 
uses  molecular  dosimetry  data  from 
intact  mammals  in  conjunction  with 
mutagenicity  and  dosimetry  data  from 
other  validated  test  systems(2i).  The 
intact  mammal  is  used  primarily  for 
relating  the  exposure  level  for  a  given 
route  of  administration  of  a  chemical  to 
germ-cell  dose.  i.e..  the  level  of  mutagen- 
DNA  interactions.  This  information  is 
then  used  in  conjunction  with  results 
obtained  from  mutagenicity  test  systems 
in  which  the  relationship  between  the 
induction  of  mutations  and  chemical 
interactions  with  DNA  can  be  derived. 
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Using  mutagen-DNA  interactions  as  the 
common  denominator,  a  relationship 
can  be  constructed  between  mammalian 
exposure  and  the  induced  mutation 
frequency.  The  amount  of  DNA  binding 
induced  by  a  particular  chemical  agent 
may  often  be  determined  at  levels  of 
anticipated  human  exposure.  This 
approach  is  still  experimental  and  its 
application  involves  many  unknowns, 
such  as  possible  differences  between 
mammalian  germ  cells  and  cells  of  the 
reference  system  with  regard  to  types  of 
genetic  damage  induced  and  magnitude 
of  repair. 

For  some  mutagenic  events,  DNA  may 
not  necessarily  be  the  critical  target. 
Interaction  of  chemicals  with  other 
macromolecules,  such  as  tubulin,  which 
is  involved  in  the  separation  of 
chromosomes  during  nuclear  division, 
can  lead  to  chromosomal 
nondisjunction.  At  present,  general 
approaches  are  not  available  for  dose- 
response  assessments  for  these  types  of 
mutations.  Ongoing  research  should 
provide  the  means  to  make  future 
assessments  on  chemicals  causing 
aneuploidy. 

2  Exposure  Assessment 

The  exposure  assessment  identifies 
populations  exposed  to  toxic  chemicals, 
describes  their  composition  and  size, 
and  presents  the  types,  magnitudes, 
frequencies,  and  durations  of  exposure 
to  the  chemicals.  This  component  is 
developed  independently  of  the  other 
components  of  the  mutagenicity 
a88essment(d). 

3.  Risk  Characterization 

In  performing  mutagenicity  risk 
assessments,  it  is  important  to  consider 
each  genetic  end  point  individually.  For 
example,  although  certain  chemical 
substances  that  interact  with  DNA  may 
cause  both  point  and  chromosomal 
mutations,  it  is  expected  that  the  ratio  of 
these  events  may  differ  for  individual 
chemicals  and  between  doses  for  a 
given  chemical.  Furthermore, 
transmissible  chromosomal  aberrations 
appear  to  be  inducible  with  higher 
frequencies  in  meiotic  and  postmeiotic 
germ-cell  stages,  which  have  a  brief  life 
span,  than  in  spermatogonial  stem  cells, 
which  can  accumulate^gcnetic  damage 
throughout  the  reproductive  life  of  an 
individual.  For  these  reasons,  when  data 


are  available,  the  Agency,  to  the  best 
extent  possible,  will  assess  risks 
associated  with  all  genetic  end  points. 
Any  risk  assessment  should  clearly 
delineate  the  strengths  and  weaknesses 
of  the  data,  the  assumptions  made,  the 
uncertainties  in  the  methodology,  and 
the  rationale  used  in  reaching  the 
conclusions,  e.g.,  similar  or  different 
routes  of  exposure  and  metabolic 
differences  between  humans  and  test 
animals.  When  possible,  quantitative 
risk  assessments  should  be  expressed  in 
terms  of  the  estimated  increase  of 
genetic  disease  per  generation  or  per 
lifetime,  or  the  fractional  increase  in  the 
assumed  background  spontaneous 
mutation  rate  of  humans(5).  Examples  of 
quantitative  risk  estimates  have  been 
published  (6,  22);  these  examples  may  be 
of  use  in  performing  quantitative  risk 
assessments  for  mutagens. 
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(FRL-2706-7) 

Proposed  Guidelines  for  the  Health 
Assessment  of  Suspect 
Devetopmentai  Toxicants 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Guidelines  for  the 
Health  Assessment  of  Suspect 
Developmental  Toxicants  and  Request 
for  Comments. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  proposing 
Guidelines  for  the  Health  Assessment  of 
Suspect  Developmental  Toxicants 
(Guidelines).  These  Guidelines  are 
proposed  for  use  within  the  policy  and 
procedural  framework  provided  by  the 
various  statutes  that  EPA  administers  to 
guide  Agency  analysis  of  developmental 
toxicity  data.  We  solicit  public  comment 
and  will  take  public  comment  into 
account  in  revising  these  Guidelines. 
The  Guidelines  will  be  reviewed  by  the 
Science  Advisory  Board  in  meetings 
now  tentatively  scheduled  for  April 
1985. 

These  proposed  Guidelines  were 
developed  as  part  of  a  broad  guidelines 
development  program  under  the 
auspices  of  the  Office  of  Health  and 
Environmental  Assessment  (OHEA), 
located  inthe  Agency's  Office  of 
Research  and  Development.  Consonant 
with  the  role  of  OHEA's  Reproductive 
Effects  Assessment  Group  (REAG)  as 
the  Agency's  senior  health  committee 
for  developmental  toxicity  assessment, 
the  Guidelines  were  developed  by  an 
Agency-wide  working  group  chaired  by 
the  REAG. 

DATE:  Comments  must  be  postmarked 

by  January  22. 1985. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to:  Dr.  Carole  A.  Kimmel. 
Reproductive  Effects  Assessment  Group 
{RD-689),  Office  of  Health  and 
Environmental  Assessment,  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Carole  A.  Kimmel,  telephone:  202- 
382-7331. 

SUPPLEMENTARY  INFORMATION:  A 

preliminary  draft  of  the  Guidelines  was 
sent  for  review  to  approximately  20 
scientists  in  the  field  of  developmental 
toxicology  within  government, 
universities  in  the  United  States,  and  the 
private  sector.  Comments  received  from 
these  reviewers,  generally  favorable, 
were  taken  into  account  in  developing 
the  Guidelines  proposed  here. 


References  and  supporting  documents 
used  in  the  preparation  of  these 
Guidelines  as  well  as  comments 
received  are  available  for  inspection 
and  copying  at  the  Public  Information 
Reference  Unit  (202-382-5926),  EPA 
Headquarters  Library.  401  M  Street, 
SW.,  Washington,  DC.  between  the 
hours  of  8:00  a.m.  and  4:30  p.m. 

Dated:  Noveml>er  9, 1984. 
William  O.  RuckeUhaus, 

Administrator. 
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I.  Introduction 

These  Guidelines  describe  the 
procedures  that  the  U.S.  Environmental 
Protection  Agency  will  follow  in 
evaluating  potential  developmental 
toxicity  associated  with  human 
exposure  to  environmental  toxicants.  In 
the  past,  the  Agency  has  sponsored 
conferences  and  issued  publications 
which  addressed  issues  related  to  such 
evaluations(i,  2,  J).  These  publications 
provided  some  of  the  scientific  basis  for 
these  risk  assessment  Guidelines,  and 
testing  guidelines  have  provided 
protocols  designed  to  determine  the 
potential  of  a  test  substance  to  induce 
structural  and/or  other  abnormalities  in 
the  developing  conceptus.  The  Agency's 
authority  to  regulate  substances  that 
have  the  potential  to  interfere  adversely 
with  human  development  is  derived 
from  a  number  of  statutes  which  are 
implemented  through  multiple  offices 
within  the  Agency.  Because  many 
different  offices  evaluate  developmental 
toxicity,  there  is  a  need  for  intra-agency 
consistency  in  the  approach  to  assess 
these  types  of  effects.  The  procedures 
described  here  will  promote  consistency 


in  the  Agency's  assessment  of 
developmental  toxic  effects. 

Approximately  50%  of  human 
conceptuses  fail  to  reach  term(J,  4); 
approximately  3%  of  newborn  children 
are  found  to  have  one  or  more 
significant  congenital  malformations  at 
birth,  and,  by  the  end  of  the  first 
postnatal  year,  about  3%  more  are  found 
to  have  serious  developmental  defects 
(5,  6).  It  is  estimated  that  20%  of  human 
congenital  malformations  are  caused  by 
mutations,  10%  are  attributable  to 
known  environmental  factors,  and  the 
remainder  result  from  unknown  causes 
(7). 

Numerous  agents  have  been  shown  to 
be  developmental  toxicants  in  animal 
test  systems(d).  Several  of  them  have 
also  been  shown  to  be  the  cause  of 
adverse  developmental  effects  in 
humans,  including  alcohol,  aminopterin, 
busulfan,  chlorobiphenyls, 
diethylstilbestrol,  isotretinoin,  organic 
mercury,  thalidomide,  and  valproic  acid 
[9,  10.  It,  12).  Exposure  to  agents 
affecting  development  generally  results 
in  multiple  manifestations 
(malformation,  functional  impairment, 
altered  growth,  and/or  lethality). 
Therefore,  assessment  efforts  should 
encompass  a  wide  array  of  adverse 
developmental  end  points  such  as 
spontaneous  abortions,  stillbirths, 
malformations,  and  other  adverse 
functional  physical  changes  that  occur 
postnatally. 

The  developmental  toxicity 
assessments  prepared  pursuant  to  these 
Guidelines  will  be  utilized  within  the 
requirements  and  constraints  of  the 
applicable  statutes  to  arrive  at 
regulatory  decisions  concerning 
developmental  toxicity.  These 
Guidelines  provide  a  general  format  for 
analyzing  and  organizing  the  available 
data  for  conducting  risk  assessments. 
The  Guidelines  do  not  change  any 
statutory  or  regulatory  prescribed 
standards  for  the  type  of  data  necessary 
for  regulatory  action.  Moreover,  risk 
assessment  is  just  one  component  of  the 
regulatory  process  and  defines  the 
adverse  health  consequences  of 
exposure  to  a  toxic  agent.  The  other 
component,  risk  management,  combines 
risk  assessment  with  the  directives  of 
the  enabling  regulatory  legislation 
together  with  socio-economic,  technical, 
political,  and  other  considerations  to 
reach  a  decision  as  to  whether  or  how 
much  to  control  future  exposure  to  the 
suspected  toxic  agent.  The  issue  of  risk 
management  will  not  be  addressed  in 
these  Guidelines. 

The  National  Research  Council(7J) 
has  defined  risk  assessment  as  being 
comprised  of  some  or  all  of  the  following 
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components:  hazard  identification,  dose- 
response  assessment,  exposure 
assessment,  and  risk  characterization.  In 
general,  the  process  of  assessing  the  risk 
of  human  developmental  toxicity  may 
be  adapted  to  this  format.  However,  due 
to  special  considerations  in  assessing 
developmental  toxicity,  which  will  be 
discussed  later  in  these  Guidelines,  it  is 
not  always  appropriate  to  follow  the 
exact  standards  as  defined  for  each 
component. 

Hazard  identification  is  the 
qualitative  risk  assessment  in  which  all 
available  experimental  animal  and 
human  data  are  used  to  determine  if  an 
agent  is  likely  to  cause  developmental 
toxicity.  In  considering  developmental 
toxicity,  these  Guidelines  will  address 
not  only  malformations,  but  also  fetal 
wastage,  growth  alteration,  and 
functional  abnormalities  that  may  result 
from  developmental  exposure  to 
environmental  agents. 

The  dose-response  assessment 
defines  the  relationship  of  the  dose  of  an 
agent  and  the  occurrence  of 
developmental  toxic  effects.  According 
to  the  National  Research  Council(7J), 
this  component  would  usually  include 
the  results  of  an  extrapolation  from  high 
doses  administered  to  experimental 
animals  or  noted  in  epidemiologic 
studies  to  the  low  exposure  levels 
expected  for  human  contact  with  the 
agent  in  the  environment.  However. 
since  at  present  there  is  no 
mathematical  extrapolation  model  that 
is  generally  accepted  for  developmental 
toxicity,  the  Agency,  for  the  most  part, 
continues  to  use  safety  factors  and 
margins  of  safety,  which  will  be 
discussed  in  these  Guidelines. 

The  exposure  assessment  identifies 
populations  exposed  to  the  agents, 
describes  their  composition  and  size, 
and  presents  the  types,  magnitudes, 
frequencies,  and  durations  of  exposure 
to  the  agent. 

In  risk  characterization,  the  exposure 
assessment  and  the  dose-response 
assessment  are  combined  to  estimate 
some  measure  of  the  risk  of 
developmental  toxicity.  As  part  of  risk 
characterization,  a  summary  of  the 
strengths  and  weaknesses  in  each 
component  of  the  assessment  are 
presented  along  with  major 
assumptions,  scientific  judgments,  and. 
to  the  extent  possible,  estimates  of  the 
uncertainties. 

n.  Definitions  and  Terminology 

The  Agency  recognizes  that  there  are 
differences  in  the  use  of  terms  in  the 
field  of  developmental  toxicology.  For 
the  purposes  of  these  Guidelines  the 
following  definitions  and  terminology 
will  be  used. 


Developmental  Toxicology— the  field 
dealing  with  the  induction  of  adverse 
effects  on  the  developing  organism 
occurring  up  to  the  time  of  puberty.  The 
manifestations  of  developmental 
toxicity  include:  (1)  Death  of  the 
developing  organism,  (2)  structural 
abnormality  (teratogenicity),  (3)  altered 
growth,  and  (4)  functional  deficiency. 

Embryotoxicitv  and  Fetotoxicity— 
Any  toxic  effecu)n  the  conceptus  as  a 
result  of  prenatal  exposure;  the 
distinguishing  feature  between  the  terms 
is  the  period  during  which  the  insult 
occurred.  The  terms,  as  used  here, 
include  malformation,  altered  growth, 
and  in  utero  death. 

Altered  Growth — A  significant 
alteration  in  fetal  or  neonatal  organ  or 
body  weight.  Body  weight  may  or  may 
not  be  accompanied  by  a  change  in 
crown-rump  length  and/or  in  skeletal 
ossification.  Altered  growth  can  be 
induced  at  any  stage  of  development, 
may  be  reversible,  or  may  result  in  a 
permanent  change. 

Functional  Teratology— "D^b  field 
dealing  with  the  causes,  mechanisms, 
and  manifestations  of  alterations  or 
delays  in  functional  competence  of  the 
organism  or  organ  system  following 
exposure  to  an  agent  during  critical 
periods  of  development  either  pre-  or 
postnatally. 

Malformations  and  Variations — A 
malfunction  is  usually  defined  as  a 
permanent  structural  deviation  which 
generally  is  incompatible  with  or 
severely  detrimental  to  normal  postnatal 
survival  or  development.  A  variation  is 
usually  defined  as  a  divergence  beyond 
the  usual  range  of  structural  constitution 
but  which  may  not  have  as  severe  an 
effect  on  survival  or  health  as  a 
malformation.  Distinguishing  between 
variations  and  malformations  is  difficult 
since  there  exists  a  continuum  of 
responses  from  the  normal  to  the 
extreme  deviant.  There  is  no  generally 
accepted  classification  of  malformations 
and  variations.  Other  terminology  that  is 
often  used  but  no  better  defined, 
includes  anomalies,  deformations,  and 
aberrations. 

ill.  Qualitative  Assessment  (Hazard 
Identification  of  Developmental 
Toxicants) 

Developmental  toxicity  studies 
provide  a  number  of  end  points  that  are 
useful  for  evaluating  the  potential  of  an 
agent  to  produce  adverse  outcomes  of 
pregnancy.  The  four  types  of  effects  on 
the  conceptus  that  may  be  produced  by 
in  utero  exposure  to  toxicants  include 
death,  structural  abnormality,  altered 
growth,  and  functional  deficits.  Of  these, 
the  first  three  effects  are  measured  in 
the  conventional  developmental  toxicity 


(teratogenicity)  protocol  (discussed 
below),  while  functional  deficits  are 
seldom  evaluated  in  routine 
assessments  of  environmenttd  agents. 
This  section  will  discuss  the  format  and 
analysis  of  conventional  studies  as  well 
as  the  use  of  data  from  other  types  of 
studies,  including  functional  studies, 
short-term  tests,  and  pharmacokinetics. 

A.  Conventional  Developmental 
Toxicology  Protocols:  End  Points  and 
Their  Interpretation 

The  most  conmionly  used  protocol  for 
assessing  developmental  toxicity 
involves  the  administration  of  a  test 
substance  to  pregnant  animals  (usually 
mice,  rats,  or  rabbits)  during  the  period 
of  major  organogenesis,  evaluation  of 
maternal  responses  throughout 
pregnancy,  and  examination  of  the  dam 
and  the  uterine  contents  just  prior  to 
term(Z  3.  14,  15).  Other  protocols  may 
use  exposure  periods  of  one  to  a  few 
days  to  investigate  periods  of  particular 
sensitivity  for  induction  of  anomalies  in 
specific  organs  or  organ  system8(M). 
Fetuses  alive  at  maternal  sacrifice  are 
thoroughly  evaluated  for  alterations  in 
morphological  development.  Because 
the  relationship  of  maternal  and  fetal 
toxicity  is  important  in  assessing  the 
developmental  toxicity  of  an  agent, 
dose-response  data  are  important. 
Ideally,  study  designs  should  include  a 
high  dose,  which  produces  some 
maternal  toxicity  (i.e.,  a  level  that 
produces  marginal  but  significanUy 
reduced  body  weight  or  weight  gain 
during  pregnancy  up  to  a  level  that 
produces  no  more  than  10%  ma.temal 
mortality),  a  low  dose,  which 
demonstrates  a  no  observed  effect  level 
(NOEL)  for  maternal  and/or  fetal 
effects,  and  at  least  one  intermediate 
dose  level.  Test  animals  shoidd  be 
selected  based  on  considerations  of 
species,  strain,  age,  weight,  and  health 
status,  and  should  be  randomized  to 
dose  groups  in  order  to  reduce  bias  and 
provide  a  basis  for  performing  valid 
statistical  tests.  Replication  of  the  study 
is  desirable  and  strengthens  the 
confidence  of  data  interpretation. 

The  next  two  sections  discuss 
individual  end  points  of  maternal  and 
developmental  toxicity,  respectively,  as 
measured  in  the  conventional 
developmental  toxicity  study.  The  third 
section  deals  with  the  integrated 
evaluation  of  all  data  including  the 
relative  effects  of  exposure  on  maternal 
animals  and  their  offspring. 

1.  End  Points  of  Maternal  Toxicity 

A  number  of  end  points  that  may  be 
observed  as  indicators  of  maternal 
toxicity  are  listed  in  Table  1.  Maternal 
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mortality  is  an  obvious  end  point  of 
maternal  toxicity;  however,  a  number  of 
other  end  points  can  be  observed  which 
may  give  an  indication  of  the  subtle 
effects  of  the  a^nt.  For  example,  in 
well-conducted  studies  the  end  point, 
percent  pregnant  indicates  the  general 
fertility  rate  of  the  animal  stock  used 
and  is  an  important  indicator  of  toxic 
effects  if  treatment  begins  prior  to 
implantation. 

Table  1.— Cnd  Points  of  Maternal  Toxicity 

Mortality 

Percent  Pre^iant  (includes  all  Utters  with 

implants) 
Body  Weight 
Treatment  days  (at  least  first,  middle,  and 
last  treatment  days)  SachTice  day 
Body  Weight  Change 
Throughout  Gestation 
During  treatment  (including  increments  of 

time  within  treatment  period) 
Post-treatment  to  sacrifice 
Corrected  maternal  (body  weight  change 
throughout  gestation  minus  gravid 
uterine  weight  or  litter  weight  at 
sacrifice) 

Organ  Weights  (in  cases  of  suspected  specific 

organ  toxicity) 

Absolute 

Relative  to  body  weight 
Food  and  Water  Consumption  (where 

relevant) 

Clinical  Signs  (on  days  of  treatment  and  at 
sacrifice) 

Daily  wei^t  changes  during  treatment 
Types  and  incidence  of  clinical  signs 

Body  weight  and  the  change  in  body 
weight  are  viewed  collectively  as 
indicators  of  maternal  toxicity  for  most 
species,  although  these  end  points  may 
not  be  as  useful  in  rabbits,  because 
body  weight  changes  in  rabbits  are  not 
good  indicators  of  pregnancy  status. 
Body  weight  changes  may  provide  more 
information  than  a  daily  body  weight 
measured  during  treatment  or  during 
gestation.  Changes  in  weight  during 
treatment  could  occur  that  would  not  be 
reflected  in  the  overaD  weight  change 
throughout  gestation,  because  of 
compensatory  weight  gain  that  may 
occur  following  treatment  but  before 
sacrifice.  For  this  reason,  cheuiges  in 
weight  during  treatment  can  be 
examined  as  another  indicator  of 
maternal  toxicity. 

Changes  in  maternal  body  weight 
corrected  for  gravid  uterine  weight  at 
sacrifice  may  indicate  whether  the  effect 
is  primarily  maternal  or  fetaL  For 
example,  there  may  be  a  signficant 
reduction  in  weight  gain  throughout 
gestation  and  in  gravid  uterine  weight, 
but  no  change  in  corrected  maternal 
weight  gain  which  would  indicate 
primarily  aa  intrauterine  effect 
Conversely,  a  change  in  corrected 


weigirt  giin  and  no  change  in  gravid 
uterine  wei^t  suggests  primarily 
maternal  toxicity  and  little  or  no 
intrauterine  effect.  An  alternate  estimate 
of  maternal  weight  change  during 
gestation  can  be  obtained  by  subtracting 
the  sum  of  the  weights  of  the  fetuses. 
Hoiwever,  this  weight  does  not  include 
the  uterine  tissue,  placental  tissue,  or 
the  amniotic  fluid. 

Changes  in  other  end  points  should 
also  be  determined.  For  example, 
changes  in  relative  and  absolute  organ 
weights  may  be  signs  of  maternal  effect 
when  an  agent  is  suspected  of  causing 
specific  organ  toxicity.  Food  and  water 
consumption  data  are  useful,  especially 
if  the  agent  is  admtniatered  in  the  diet  or 
drinking  water.  The  amount  ingested 
(total  and  relative  to  body  weight)  and 
the  dose  of  the  agent  (relative  to  body 
weight)  can  then  be  calculated,  and 
changes  in  food  and  water  consumption 
with  treatment  can  be  evaluated  along 
with  changes  in  body  weight  and  body 
weight  gain.  Consimiatory  data  are  also 
useful  when  an  agent  is  suspected  of 
affecting  appetite,  water  intake,  or 
excretory  fimction.  Clinical  signs  of 
toxicity  may  also  be  used  as  indicators 
of  matnnal  toxicity.  Daily  body  weight 
changes  during  treatment  along  with 
clinical  observations  may  be  useful  in 
describing  the  profile  of  maternal 
toxicity. 

2.  End  Points  of  Developmental  Toxicity 

Because  the  maternal  animal  and  not 
the  conceptus  is  the  individual  treated 
during  gestation,  statistical  analysis  of 
the  data  should  consider  both  the 
individual  fetus  and  the  litter.  Table  2 
indicates  the  way  in  which  fetal  and 
litter  end  points  can  be  expressed. 

Table  2. — End  Point*  of  Devalopmental 
Toxicity 

All  Utters 

No.  implaaUtion  sites/dam 

No.  corpora  lutea  (CL)/dam* 

Percent  Preimplaotation  loss 

No.  and  percent  live  fetuses/litter 

No.  and  percent  resorpfions/litfer 

No.  and  percent  litters  with  resorptions 

No.  and  percent  late  fetal  deaths/litter 

No.  and  percent  nonlive  (late  fetal  deaths  + 

resorptions)  implants/litter 
No.  and  percent  litters  with  nonlife  implants 
No.  and  percent  affected  (nonlive  -^ 

matformed)  implants /litter 
No.  and  percent  with  affected  implants 
No.  and  percent  litters  with  total  resorptions 

Litters  with  live  fetuses 

No.  and  percent  litters  with  live  fetuses 
No.  and  percent  live  fetuses/Fitter 
No.  males/litter 
No.  females/litter 


No.  ratio/litter 

Mean  (x)  fetal  body  weight/htter 
Mean  (x)  male  body  weight/litter 
Mean  (x)  female  body  weight/litter 
No.  and  percent  externally  malformed 

fetuses/litter 
No.  and  percent  viscerally  malformed 

fetuses/litter 
No.  and  percent  skeletally  malformed 

fetuses/litter 
No.  and  percent  malformed  fetuses/litter 
No.  and  percent  litters  with  malformed 

fetuses 
No.  and  percent  malformed  males/litter 
No.  and  percent  malformed  females/litter 
No.  and  percent  fetuses  with  variations/litter 
No.  and  percent  litters  having  fetuses  with 

variations 
Types  and  incidence  of  individual 

malformations 
Types  and  incidence  of  individual  variations 
Individual  fetuses  and  their  malformations 

and  variations  (grouped  according  to  litter 

and  dose) 

•  Only  when  treatment  begins  prior  to 
implantation.  May  be  difficult  in  mice. 

When  treatment  begins  prior  to 
implantation,  an  increase  in 
preimplatation  loss  could  indicate  an 
adverse  effect  either  on  the  developing 
blastocyst  or  on  the  process  of 
implantation  itself.  Further  studies 
would  be  necessary  to  determine  the 
cause  and  extent  of  this  type  of  effect 

The  number  of  live  fetuses  per  litter, 
based  on  all  litters,  includes  any  litters 
that  have  no  live  implants.  On  the  other 
hand,  total  nonlive  implants 
(postimplantation  loss),  is  a  combination 
of  the  end  points^  resorptions,  and  late 
fetal  deaths.  An  increased  incidence  per 
litter  for  any  of  the  end  points  indicating 
postimplantation  loss  would  be 
considered  a  significant  toxic  effect  to 
the  conceptus.  The  number  of  litters 
showing  an  increased  incidence  for 
these  end  points  is  less  useful  than 
incidence  per  litter,  because  a  litter  is 
counted  whether  it  has  one  or  all 
resorbed,  dead,  or  nonlive  implants. 

A  statistically  significant  increase  in 
postimplantation  loss  following 
exposure  to  an  agent  is  a  severe  form  of 
developmental  toxicity,  but  there  is 
considerable  interlitter  variability  in  the 
incidence  of  postimplantation  lo88{i7).  If 
a  statistically  significant  increase  is 
found  after  exposure  to  an  agent,  the 
data  may  be  compared  not  only  with 
concurrent  controls,  but  also  with  recent 
historical  control  data.  If  a  given  study 
control  group  exhibits  an  unusually  high 
or  low  incidence  of  postimplantation 
loss  compared  to  historical  controls, 
then  scientific  judgment  would  have  to 
be  used  to  determine  the  adequacy  of 
the  studies  for  risk  assessment  purposes. 

The  end  point  for  affected  implants 
(i.e..  the  combination  of  nonlive  and 
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malformed  conceptuses)  given  an 
indication  of  the  total  intrauterine 
response  to  an  agent  and  sometimes 
reflects  a  better  dose-response 
relationship  than  each  taken 
individually.  This  is  especially  true  at 
the  high  end  of  the  dose-response  curve 
in  cases  where  most  implants  die  in 
utero.  In  such  cases,  the  malformation 
rate  may  appear  to  decrease  because 
only  unaffected  fetuses  have  survived  to 
term.  If  the  incidence  of  prenatal  death 
or  malformation  is  unchanged,  then  the 
incidence  of  affected  implants  will  not 
provide  any  additional  information. 

The  number  of  live  fetuses  per  litter, 
based  on  those  litters  that  have  one  or 
more  live  fetuses,  may  be  unchanged 
even  though  the  incidence  of  nonlive  in 
all  litters  is  increased.  This  could  occur 
either  by  an  increase  in  the  number  of 
Utters  with  no  live  fetuses  or  by  an 
increase  in  the  number  of  implants  per 
litter.  A  decrease  in  the  number  of  Uve 
fetuses  per  litter  should  be  accompanied 
by  an  increase  in  the  incidence  of 
nonlive  implants  per  litter,  unless  the 
implant  numbers  differ  among  dose 
groups. 

The  sex  ratio  per  litter,  as  well  as  the 
body  weights  of  males  and  females,  can 
be  examined  to  determine  whether  or 
not  one  sex  is  preferentially  affected  by 
the  agent.  However,  this  is  an  unusual 
occurrence. 

A  change  in  fetal  body  weight  is  a 
sensitive  indicator  of  developmental 
toxicity,  in  part  because  it  is  a 
continuous  variable.  In  some  cases,  fetal 
weight  reduction  may  be  the  only 
indicator  of  developmental  toxicity;  if 
so,  there  is  always  a  question  remaining 
as  to  whether  weight  reduction  is  a 
permanent  or  transitory  effect.  When 
fetal  weight  reduction  is  the  only 
indicator  of  developmental  toxicity,  data 
from  the  two-generation  reproduction 
study^J)  may  be  useful  for  evaluating 
these  parameters.  Ideally,  follow-up 
studies  to  evaluate  postnatal  viability, 
growth,  and  survival  through  weaning 
should  be  conducted.  There  are  other 
factors  that  should  be  considered  in  the 
evaluation  of  fetal  weight  changes.  For 
example,  in  polytocous  animals,  fetal 
weight  is  usually  inversely  correlated 
with  litter  size,  and  the  upper  end  of  the 
dose-response  curve  may  be  confounded 
by  smaller  litters  and  increased  fetal 
weight.  Additionally,  the  average  body 
weight  of  male  fetuses  is  greater  than 
that  of  female  fetuses  in  the  more 
commonly  used  laboratory  animals. 

Live  fetuses  should  be  examined  for 
external,  visceral,  and  skelatal 
malformations.  If  only  a  portion  of  the 
litter  is  examined,  then  it  is  preferable 
that  those  to  be  examined  be  selected 
on  a  random  basis  from  each  litter.  The 


incidence  of  individual  types  of 
malformations  and  variations  gives  an 
indication  of  the  types  of  developmental 
deviations  produced  by  a  particular 
agent.  A  listing  of  individual 
malformations  and  variations  by  fetus 
gives  an  indication  of  the  pattern  of 
developmental  deviations.  The 
incidence  of  external,  visceral,  and 
skeletal  malformations  gives  an 
indication  of  which  systems  may  be 
specifically  affected.  A  significant 
increase  in  the  incidence  of  particidar 
malformations  or  of  the  total  number  of 
fetuses  malformed  per  treated  litter  as 
compared  with  controls  indicates  a 
teratogenic  effect.  If  variations  are 
significantly  increased  in  a  dose-related 
manner,  these  should  also  be  evaluated 
as  a  possible  indication  of 
developmental  toxicity.  The  Interagency 
Regulatory  Liaison  Group  noted  that 
dose-related  increases  in  spontaneously 
occurring  defects  are  as  relevant  as 
dose-related  increases  in  any  other 
developmental  toxicity  end  points(79). 
The  number  and  percentage  of  litters 
with  malformed  fetuses  are  more 
reliable  indicators  of  developmental 
toxicity  than  the  number  of  litters  with 
resorptions,  since  malformations  do  not 
occur  frequently  in  controls.  The  data  on 
the  incidence  of  individual  types  of 
malformations  and  variations  should  be 
examined  for  significant  changes  which 
may  be  masked  if  the  data  on  all 
malformations  and  variations  are 
pooled.  This  information  can  also  be 
used  for  comparison  with  historical 
control  data.  Appropriate  historical 
control  data  are  helpful  in  interpretation 
of  major  malformations,  especially  those 
that  normally  occur  at  a  low  incidence 
when  seen  in  an  individual  study 
apparently  unrelated  to  dose. 

3.  Overall  Evaluation  of  Maternal  and 
Developmental  Toxicity 

As  discussed  previously,  individual 
end  points  are  evaluated  in 
developmental  toxicity  studies,  but  an 
integrated  evaluation  must  be  done 
considering  all  maternal  and 
developmental  end  points  in  order  to 
interpret  the  data  fully.  The  overall 
interpretation  usually  consists  of  the 
evaluation  of  maternal  toxicity  and  the 
dose  levels  at  which  it  occurs,  then  the 
evaluation  of  developmental  toxicity 
and  the  levels  at  which  these  end  points 
occur.  In  general,  an  agent  that  produces 
changes  in  any  of  the  four  major  classes 
of  developmental  toxicity  at  a  dose  that 
is  minimally  toxic  or  not  toxic  to  the 
maternal  animal  is  considered  to  have 
selective  developmental  effects. 
However,  when  effects  are  produced  at 
maternally  toxic  doses  by  agents  to 
which  adult  human  exposure  may  occur 


at  toxic  level*  (e.g..  smoking,  alcohol 
solvents),  these  developmental  effects 
should  no  be  Ignored. 

Approaches  for  ranking  agents  for 
their  selective  developmental  toxicity 
are  being  developed;  Schardein(d)  has 
reviewed  several  of  these.  Of  current 
interest  are  approaches  that  develop 
ratios  relating  an  adult  toxic  dose  to  a 
developmental  toxic  dose(ifl  20.  21). 
Ratios  near  imity  indicate  that 
developmental  toxicity  occurs  only  at 
doses  producing  maternal  toxicity;  as 
the  ratio  increases,  there  is  a  greater 
likelihood  of  developmental  effects 
occurring  without  maternal 
manifestations.  Although  further 
exploration  and  validation  are 
necessary,  such  approaches  may 
ultimately  help  in  identifying  those 
agents  that  pose  the  greatest  threat  and 
should  be  given  priority  for  further 
testing(2?). 

B.  Functional  teratology 

Developmental  effects,  which  are 
inducible  by  exogenous  agents,  are  not 
limited  to  death,  structural 
abnormalities,  and  altered  growth. 
Rather,  it  has  been  demonstrated  in  a 
nimiber  of  instances  that  subtle 
alterations  in  the  functional  competence 
of  an  organ  or  a  variety  of  orgcm 
systems  may  result  from  exposure 
during  critical  developmental  periods 
that  may  occur  between  conception  and 
puberty.  Often,  these  functional  defects 
are  observed  at  dose  levels  below  those 
at  which  gross  malformations  are 
evident(23).  Much  of  the  early  work  in 
this  field  was  related  to  behavioral 
evaluations,  and  the  term  "behavioral 
teratology"  became  prominent  in  the 
mid  19708.  Less  work  has  been  done  on 
other  functional  systems,  but  sufficient 
data  have  accumulated  to  indicate  that 
the  cardiopulmonary,  immime, 
endocrine,  digestive,  urinary,  and 
reproductive  systems  are  subject  to 
alterations  in  functional  competence. 
Hence  the  term  "functional  teratology" 
has  been  applied  to  this  general  area. 

The  variety  of  systems  and  end  points 
that  may  be  evaluated  is  too  extensive 
to  discuss  here(2'#).  (25).  At  present  no 
standard  testing  procedures  are 
routinely  used,  and  this  has  led  to 
apparent  discrepancies  in  the  outcome 
of  certain  studies.  Some  attempts  to 
standardize  and  evaluate  procedures 
are  being  made(26).  The  determination 
of  functional  competence  often  involves 
highly  specialized  training  and 
equipment  and  is  not  generally  practical 
for  routine  test  procedures.  Therefore, 
these  approaches  may  have  their 
greatest  application  in  determining  the 
nature  of  a  suspected  alteration  in  terms 
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of  its  biological  significaiiet  and  dose- 
respeiMe  relationship. 

The  means  for  appropriate 
interpretation  of  data  from  fanctional 
teratology  studies  is  not  always  clear 
due  to  the  lack  of  knowledge  about  the 
toxicological  signiRcance  of  specific 
functional  alteratfont.  However,  several 
general  concepts  have  arisen  from  the 
research  to  date  which  may  be  useful  in 
designing  studies  and  evaluating  data. 

1.  Several  aspects  of  study  design  are 
similar  to  those  used  ia  standard 
developmental  toxicity  studies  (e.g.,  a 
dose-response  approach  with  the 
highest  doee  prodacing  minimal  overt 
maternal  or  fetal  toxicity,  number  of 
litters  large  enough  for  adequate 
statistical  power,  randomization  of 
animals  to  dose  groups,  litter  generally 
considered  the  statistical  unit  etc.). 

2.  Replication  of  a  study  strengthens 
the  confidence  of  data  interpretation. 

3.  Use  of  a  pharmacological  challenge 
may  aid  in  evaluating  function  and 
"unmasking"  effects  not  otherwise 
detectable,  particularly  in  the  case  of 
organ  systems  that  are  endowed  with  a 
reasonable  degree  of  functional  reserve 
capacity. 

4.  Choice  of  functional  tests  with  a 
moderate  degree  of  background 
variability  may  be  more  useful  in 
detecting  effects  of  agent  exposure  than 
testa  based  on  functional  systems  with 
low  variability  that  may  be  impossible 
to  disrupt  without  being  life-tlireatening. 
Butcher  et  a\.[27]  have  discussed  this 
with  relation  to  behavioral  end  points. 

5.  A  battery  of  fonctional  tests  is  often 
necessary  to  evaluate  fully  the 
functional  competence  of  any  given 
system:  these  tests  may  need  to  be 
conducted  at  several  ages  to  account  for 
maturational  changes. 

6.  Critical  periods  for  the  disruption  of 
functional  competence  may  include  both 
the  prenatal  period  to  the  time  of 
puberty,  and  the  effect  is  likely  to  vary 
depending  on  the  time  of  exposure. 

Although  interpretation  of  fiinctional 
data  may  be  difficult  at  present,  there 
are  at  least  two  days  in  which  the  data 
from  these  studies  may  be  useful  for  risk 
assessment  purposes.  First,  these 
studies  can  be  used  to  indicate  whether 
or  not  an  agent  has  the  potential  to 
cause  functional  alterations,  and 
whether  these  eUscts  occur  at  doses 
lower  than  those  that  produce  other 
fonns  of  toxicity.  Second,  if  the  agent  in 
question  is  already  in  the  environment, 
the  functional  data  may  be  uaed  for 
focusing  on  organ  sysleaia  to  evaluate  in 
exposed  human  popabtioaa. 


C.  Short-Term  Testing  in  Development 
Toxicity 

The  need  for  developmental  toxicity 
screens  has  arisen  from  the  large 
number  of  agents  in  or  entering  the 
environment  and  the  increased  interest 
in  reducing  the  number  of  animals  used 
in  and  the  expense  of  testing.  CurrenUy, 
two  approaches  are  being  considered  for 
their  applicabiUty  in  the  overall  testing 
process:  an  in  vivo  mammalian  screen 
and  a  variety  of  in  vitro  systems. 
Neither  approach  is  seen  at  this  time  as 
replacing  current  in  vivo  developmental 
toxicity  testing.  Rather,  they  are  being 
considered  for  their  usefulness  in 
assigning  priorities  for  further,  more 
extensive  testing. 

1.  In  Vivo  Mammalian  Teratology 
Screen 

An  in  vivo  approach  developed  by 
Chemoff  and  Kavlock(,2fi)  uses  the 
pregnant  mouse  and  it  desi^ied  to 
reduce  the  resources  required  for 
precliminary  indication  of 
developmental  toxicity.  This  approach  is 
based  on  the  hypothesis  that  a  prenatal 
insult  which  results  in  altered 
development,  will  be  manifested 
postnatally  as  reduced  viability  and/or 
impaired  growth.  In  general,  the  test 
substance  is  administered  over  the 
period  of  major  organogenesis  at  a 
single  dose  level  that  will  elicit  some 
degree  of  maternal  toxicity.  After  birth, 
the  pups  are  counted  and  weighed  on 
days  1  and  3.  End  points  that  are 
considered  in  the  evaluation  include: 
general  maternal  toxicity  (including 
survival  and  weight  gain),  litter  size, 
viability  and  weight  of  the  offspring,  and 
gross  malformations.  Basic  priority 
categories  for  further  testing  have  also 
been  suggested:  (1)  Agents  that  induce 
perinatal  death  should  receive  highest 
priority,  (2)  agents  inducing  perinatal 
weight  changes  should  be  ranked  lower 
in  priority,  and  (3)  agents  inducing  no 
effect  should  receive  the  lowest 
priority(2a).  The  major  goal  of  this  test  is 
to  predict  the  potential  for 
developmental  toxicity  of  an  agent  in 
the  species  utilized.  It  does  not  increase 
the  ability  to  extrapolate  risk  to  other 
species,  including  humans.  Additional 
studies  to  evaluate  the  validity  of  this 
approach  as  a  screen  for  developmental 
toxicity  are  currently  being  carried  out, 
and  a  system  for  giving  a  numerical 
ranking  to  the  results  has  been 
suggested  to  prioritize  agents  for  further 
testing(29,  30). 

2,  In  Vitro  Teratology  Screens 

Test  systems  that  fall  under  the 
general  heading  of  "in  vitro"  include  any 
system  that  employs  a  test  subject  other 


than  the  intact  pregnant  mammal.  These 
systems  have  long  been  used  to  assess 
events  associated  with  normal  and 
abnormal  development,  but  only 
recently  have  they  been  considered  for 
their  potential  as  screens  in  testing  [31, 
32,  33).  Many  of  these  systems  are  now 
being  evaluated  for  their  ability  to 
predict  the  developmental  toxicity  of 
various  agents.  This  validation  process 
requires  certain  considerations  in  study 
design,  including  defined  end  points  for 
toxicity  and  an  understanding  of  the 
system's  ability  to  handle  various  test 
agents(J2,  34).  A  list  of  agents  for  use  in 
these  validation  studies  has  been 
developed(55). 

3.  Apphcation 

When  the  validity  of  a  screening 
system  is  established,  it  may  be  used  to 
set  priorities  for  further,  more 
comprehensive  in  vivo  testing.  In  many 
cases,  a  battery  of  two  or  more 
screening  systems  may  be  needed, 
employing  tests  with  end  points  that 
collectively  represent  several 
embryologic  processes.  In  addition, 
many  of  these  systems  can  be  applied  in 
an  attempt  to  answer  specific  questions 
of  a  dose-response,  target-organ,  or 
mechanistic  nature.  In  vitro  approaches 
may  aid  in  establishing  the  effective 
dose  that  reaches  the  target  tissue. 
Either  the  in  vivo  or  in  vitro  short-term 
approaches  may  be  useful  in  addressing 
structure-activity  relationships  and  the 
synergistic-antagonistic  potential  of 
chemical  interactions.  Thus,  pertinent 
information  can  be  derived  from  these 
approaches  and  may  be  useful  in  thg 
assessment  of  potential  risk. 

D.  Pharmacokinetics 

Extrapolation  of  data  between  species 
can  be  aided  considerably  by  the 
availability  of  data  on  the 
pharmacokinetics  of  a  particular  agent 
in  the  species  tested  and,  if  possible,  in 
humans.  Information  on  half-Uves, 
placental  metabolism  and  transfer,  arul 
concentrations  of  the  parent  compound 
and  metabolites  in  the  maternal  animal 
and  conceptus  may  be  useful  in 
predicting  risk  for  developmental 
toxicity.  Such  data  may  also  be  helpful 
in  defining  the  dose-response  curve, 
developing  a  more  accurate  comparison 
of  species  sensitivity  including  that  of 
humans  (3S,  37),  determining  dosimetry 
at  target  sites,  and  comparing 
pharmacokinetic  profiles  for  various 
dosing  regimens  or  routes  of  exposure. 

Pharmacokinetic  studies  in 
developmental  toxicology  are  most 
useful  once  a  developmental  toxic  effect 
has  been  produced  in  a  give  species 
with  a  particular  agent.  Pharmacokinetic 
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data  for  risk  assessment  in 
developmental  toxicology  ideally  should 
be  derived  from  pregnant  females  at  the 
stage  when  developmental  insults  occur. 
Often  the  only  data  available  are  from 
males,  nonpregnant  females,  or  from 
pregnant  females  at  a  time  unrelated  to 
the  event  of  interest  (e.g., 
pharmacokinetic  analyses  done  during 
the  fetal  period  when  malformations 
were  induced  early  in  organogenesis). 
The  correlation  of  pharmacokinetic  and 
developmental  toxicity  data  may  be 
useful  in  determining  the  contribution  of 
specific  pharmacokinetic  parameters  to 
the  effects  observed  [38). 

E.  Human  Studies 

Because  of  the  ethical  considerations 
involved,  little  human  testing  has  been 
or  Is  likely  to  be  done.  Therefore,  dose- 
effect  developmental  toxicity  data  from 
humans  are  generally  not  available. 
Human  epidemiologic  studies.may 
provide  the  best  information  for 
assessing  human  risk  and  would  reduce 
the  problems  in  species-to-species 
extrapolation.  However,  interpretation 
of  epidemiologic  data  must  account  for 
coniounding  factors,  such  as  maternal 
ise.  parity,  multiple  exposures  to 
-environmental  agents,  difficulty  in 
ootaining  accurate  estimates  of 
exposure  levels  in  the  environment, 
insufficient  data  on  background 
incidence  of  certain  developmental  end 
points,  etc.  When  human  data  are 
available,  they  can  t>e  used  with  other 
supporting  animal  data  to  assess  human 
risk. 

F.  Comparisons  of  MoJecu/ar  Structure 

Comparisons  of  the  chemical  or 
physical  properties  of  an  agent  with 
those  of  known  developmental  toxicants 
may  provide  some  indication  of  a 
potential  for  developmental  toxicity. 
Such  information  may  be  useful  in 
priority-setting  of  Agents  for  testing  or 
for  further  evaluation  when  only 
minimal  data  are  available. 

G.  Weight-of-Evidence  Determination 

Information  available  from  studies 
discussed  previously,  whether  indicative 
of  potential  concern  or  not  must  be 
evaluated  and  factored  into  the 
assessment.  The  types  of  data  may  vary 
from  chemical  to  chemical,  and  certain 
types  of  data  may  be  more  relevant  than 
other  types  of  data  in  performing 
developmental  toxicity  assessments. 
Therefore,  all  data  pertinent  to 
developmental  toxicity  should  be 
examined  in  the  determination  of  a 
chemical's  potential  to  cause 
developmental  toxicity  in  humans. 
Whatever  evidence  may  exist  from 


humans  must  also  be  factored  into  the 
assessment 

rv.  Quantitative  Assessment 

Risk  assessment  involves  the 
description  of  the  nature  and  often  the 
magnitude  of  potential  human  risk, 
including  a  description  of  any  attendant 
uncertainty.  In  the  final  phase  of  the  risk 
assessment  the  outputs  of  the 
qualitative  evaluation,  the  dose- 
response,  and  the  exposure  data  are 
combined  to  give  qualitative  and/or 
quantitative  estimates  of  the 
developmental  toxicity  risk.  As  part  of 
the  risk  assessment  a  summary  of  the 
strengths  and  weaknesses  of  the  hazard 
identification,  dose-response 
assessment  exposure  assessment  and 
the  risk  characterization  are  presented. 
Major  assumptions,  scientific  judgments, 
and,  to  the  extent  possible,  estimates  of 
the  uncertainties  in  the  assessment  are 
also  presented. 

A.  Dose-Response  Assessment 

Because  human  dose-effect  data 
usually  are  not  available,  other  methods 
have  been  used  in  developmental 
toxicology  for  estimating  exposure 
levels  that  are  unlikely  to  produce 
adverse  effects  in  humans.  The  dose- 
response  assessment  is  usually  based 
upon  the  evaluation  of  tests  performed 
in  laboratory  animals.  Two  approaches 
frequenUy  employed  involve  the  use  of 
safety  factors  and  margins  of  safety, 
which  in  some  respects  are  conceptually 
similar.  However,  they  are  computed 
differendy  and  are  often  used  in 
different  regulatory  situations.  The 
choice  of  approach  is  dependent  upon 
many  factors,  including  the  statute 
involved,  the  situation  being  addressed, 
the  data  base  used,  and  the  needs  of  the 
decision-maker. 

The  safety  factor  approach  is  intended 
to  derive  a  calculated  exposure  level 
that  is  unlikely  to  cause  any 
developmental  toxic  responses  in 
humans.  The  size  of  the  safety  factor 
will  vary  from  agent  to  agent  and  will 
require  the  exercise  of  scientific 
judgment(5,  39],  taking  into  account 
interspecies  differences,  the  nature  and 
extent  of  human  exposure,  the  slope  of 
the  dose-response  curve,  and  the 
severity  of  the  developmental  effects 
obser\'ed  at  exposure  levels  below 
maternal  toxicity  in  the  test  species.  The 
safety  factor  selected  is  then  divided 
into  the  NOEL  obtained  from  the  most 
appropriate  and/or  sensitive 
mammalian  species  examined  to  obtain 
an  acceptable  exposure  level  Currently, 
there  is  no  one  laboratory  animal 
species  that  can  be  considered  most 
appropriate  for  predicting  risk  to 


human8(d).  Each  agent  should  be 
considered  on  a  case-by-case  basis. 

The  margin  of  safety  approach  derives 
a  ratio  of  the  NOEL  from  the  most 
sensitive  species  to  the  estimated 
human  exposure  level  from  all  potential 
sources(4<7).  The  adequacy  of  the  margin 
of  safety  is  then  considered,  based  upon 
the  weight  of  evidence,  including  quality 
of  data,  number  of  species  affected, 
dose-response  relationships,  and  other 
factors  such  as  benefits  of  the  agent 

As  discussed  earlier,  the  preferred 
study  design  for  a  developmental 
toxicity  study  includes  a  minimum  of 
three  doses:  a  high  dose  that  produces 
minimal  maternal  toxicity,  at  least  one 
intermediate  dose,  and  a  low  dose  that 
demonstrates  a  NOEL.  Nevertheless, 
there  may  be  circumstances  in  that  there 
is  a  need  to  perform  a  risk  assessment 
based  on  the  results  of  a  study  in  which 
a  NOEL  could  not  be  identified  but 
rather,  in  which  the  lowest  dose 
administered  caused  some  marginally 
significant  effect(8).  This  lowest  dose 
could  be  identified  as  the  lowest 
observed  effect  level  (LOEL).  In 
circumstances  where  a  LOEL  can  be 
identifiedHt  may  be  appropriate  to 
apply  an  additional  safety  factor.  The 
magnitude  of  this  additional  factor  is 
dependent  upon  scientific  judgment  In 
some  instances,  additional  studies  may 
be  needed  to  strengthen  the  confidence 
in  this  additional  safety  factor. 

B.  Exposure  Assessment 

The  results  of  the  dose-response 
assessment  are  combined  with  an 
estimate  of  human  exposure  in  order  to 
obtain  a  quantitative  estimate  of  risk. 
The  proposed  Guidelines  for  Exposure 
assessment  are  being  developed 
separately  and  will  not  be  discussed  in 
any  detail  here.  In  general  the  exposure 
assessment  describes  the  magnitude. 
duration,  schedule,  and  route  of 
exposure.  This  information  is  developed 
from  monitoring  data  and  from 
estimates  based  on  modeling  of 
environmental  exposures.  Unique 
considerations  relevant  to 
developmental  toxicity  are  duration  and 
period  of  exposure  as  related  to  stage  of 
gestation  (i.e.,  critical  periods),  and  the 
fact  that  a  single  exposure  may  be 
sufficient  to  produce  adverse 
developmental  effects  (i.e..  chronic 
exposure  is  not  necessary  for 
developmental  toxicity  to  be 
manifested). 

C.  Risk  Characterization 

There  are  numerous  uncertainties 
associated  with  the  toxicological  and 
exposure  components  of  risk  assessment 
that  in  the  past  have  often  not  been 
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readily  apparent  or  consistently 
presented.  The  presentation  of  any 
qualitative  or  quantitative  risk 
assessment  for  developmental  toxicity 
should  be  accompanied  by  statements 
concerning  the  quality  of  the  data, 
resolving  power  of  the  studies,  number 
of  end  points  examined,  selection  of 
doses,  replication  of  the  data,  the 
number  of  species  examined, 
pharmacokinetic  considerations,  and 
any  other  factors  that  affect  the  quality 
and  precision  of  the  assessment.  The 
presentation  of  any  numerical  estimate 
should  be  sufficiently  qualified  as  to  the 
assumptions  used  and  the  accuracy  of 
the  estimates. 

In  the  assessment  of  developmental 
toxicity,  statistical  considerations 
require  special  attention.  For  example, 
the  power  of  a  study  (i.e.,  the  abihty  to 
demonstrate  an  effect),  is  limited  by  the 
sample  size  used  in  the  study,  the 
background  incidence  of  the  end  point 
observed,  and  the  variability  in  the 
incidence  of  the  end  point.  As  an 
example.  Nelson  and  Holson('#7)  have 
shown  that  the  number  of  litters  needed 
to  detect  a  5  or  10  percent  change  was 
dramatically  lower  for  fetal  weight  (a 
continuous  variable  with  low 
variabihty]  than  for  resorptions  (a 
binomial  response  with  high  variability). 
With  the  current  recommendation  in 
testing  protocol  being  20  rodents  per 
dose  group(i,  3),  it  is  possible  to  detect 
an  increased  incidence  of  malformations 
in  the  range  of  5  to  12  times  above 
control  levels,  an  increase  of  3  to  6  times 
the  in  utero  death  rate,  and  a  decrease 
of  0.15  to  0.25  times  the  fetal  weight. 
Thus,  even  within  the  same  study,  the 
ability  to  detect  a  change  in  fetal  weight 
is  much  greater  than  for  the  other  end 
points  measured.  Consequently,  for 
statistical  reasons  only,  changes  in  fetal 
weight  are  often  observable  at  doses 
below  those  producing  other  signs  of 
developmental  toxicity. 

At  present,  there  is  no  mathematical 
model  that  is  generally  used  for 
estimating  developmental  toxicity 
responses  below  the  applied  dose  range. 
This  is  due  primarily  to  the  lack  of 
understanding  of  the  biological 
mechanisms  underlying  developmental 
toxicity,  intra/interspecies  differences  in 
the  types  of  developmental  events,  the 
influence  of  maternal  effects  on  the 
dose-response  curve,  and  whether  or  not 
a  threshold  exists  below  which  no  effect 
will  be  produced  by  an  agent.  The 
assumption  of  a  threshold  is  based 
largely  on  the  biological  rationale  that 
the  embryo  is  known  to  have  some 
capacity  for  repair  of  the  damage  or 
insult(42],  and  that  most  developmental 
deviations  are  probably  multifactorial  in 


nature(4J).  However,  the  existence  of  a 
no  effect  level  cannot  be  proven 
statistically. 

Discussions  of  risk  extrapolation 
procedures  have  noted  that  further  work 
is  needed  to  improve  mathematical  tools 
for  developing  estimates  of  potential 
human  developmental  riak[39,  44]. 
GayIor(45)  has  suggested  an  approach 
for  controlling  risk  that  combines  the 
use  of  mathematical  models  for  low- 
dose  estimation  of  risk  with  the 
application  of  a  safety  factor  based  on  a 
preselected  level  of  allowable  risk.  This 
approach  is  similar  to  approaches 
proposed  for  carcinogenesis,  but  does 
not  preclude  the  possibility  of  a 
threshold,  and  may  provide  a  more 
quantitative  approach  to  controlling 
risk.  For  the  present,  the  Agency  will 
continue  to  use  safety  factors  and 
margins  of  safety  as  described  above, 
where  applicable.  However,  more 
appropriate  models  will  be  sought  and 
applied  if  considered  acceptable. 

These  Guidelines  summarize  the 
procedures  that  the  U.S.  Environmental 
Protection  Agency  will  follow  in 
evaluating  the  potential  for  agents  to 
cause  developmental  toxicity.  These 
Guidelines  will  be  reviewed  and 
updated  as  advances  are  made  in  the 
Beld,  since  it  is  evident  that  our  ability 
to  evaluate  and  predict  human 
developmental  toxicity  is  imprecise. 
Further  studies  that  delineate  the 
mechanisms  of  developmental  toxicity 
and  pathogenesis,  provide  comparative 
pharmacokinetic  data,  and  elucidate  the 
functional  modalities  that  may  be 
altered  by  exposure  to  toxic  agents  will 
aid  in  the  interpretation  of  data  and 
interspecies  extrapolation.  These  types 
of  studies,  along  with  further  evaluation 
of  the  relationship  between  maternal 
and  fetal  toxicity  and  the  concept  of  a 
threshold  in  developmental  toxicity,  will 
provide  for  the  development  of 
improved  mathematical  models  to  more 
precisely  assess  risk. 
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Transcontinental  Gas  Pipeline  Corp. 

United  Gas  Pipe  Line  Co. 

Western  Gas  Interstate  Co.  et  al. 
Small  power  production  and  cogeneration  facilities; 
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Administration;  Health  Resources  and  Services 
Administration;  Social  Security  Administration. 
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RULES 

Transportation  line  contracts: 
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interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  National 
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Reclamation  and  Enforcement  OfHce. 
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Motor  carriers: 
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See  also  Internal  Revenue  Service;  Parole 
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cooperative  research  ventures 
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Environmental  statements;  availability,  etc.: 
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National  Credit  Union  Administration 
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Motor  vehicle  safety  standards: 
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National  Oceanic  and  Atmospheric 
Administration 
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Applications,  etc.: 

Commoawealth  Edison  Co. 

Connecticut  Yankee  Atomic  Power  Co. 

Houston  Lighting  &  Power  Co.  et  al. 
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46524     Meetings:  Sunshine  Act 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Meetings: 
46513         Employee  Welfare  and  Pension  Benefit  Ptans 
Advisory  Council;  date  and  location  change 

Prtaona  Bureau 

NOTICES 
Meetings: 
46513         Advisory  Corrections  Coendl 


Reclamation  Bureau 

NOTICES 

Environmental  statements:  availabiUty,  eta 
Dunn-Nakota  Methanol  Project  North  Dakota 


46510 


46365 


46506, 

46507 


Social  Security  Administration 

RULES 

Social  security  benefits,  etc.: 
Expedited  appeals  process:  reopening  and 
revising  determinations  and  decisions 

NOTICES 

Organizatioa  functions,  and  authority  delegations 

(2  documents) 


46522 
46524 

46441 

46523 


Permanent  program  submission;  various  States: 
Colorado 

Toxtlle  Agreements  Implementation  Committee 

Nonccs 

Cotton,  wool,  and  man-made  textiles: 

China 
Mexico 

Transportation  Department 

See  Coast  Guard:  National  Highway  Traffic  Safety 
Administration. 

Treasury  Department 

See  also  Customs  Service. 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Public  Debt  Coounissioner 

Unifui  Iliad  Setvicaa  University  pf  ttia  Haatttt 


NOTICES 

Meetings:  Sunshine  Act 
'  Veterana  Administration 


Vocational  rehabilitation  and  education: 
{Dependents  education:  time  limits  for  processing 
claims 

Nonccs 

Agency  information  collection  activitiea  under      > 

OMB  review 


Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  flnding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  sectton  o(  the  FEDERAL  REQISTKH 
contains  regutatocy  docunwnts  hcwtng 
general  appicabty  and  legal  affect,  moat 
of  wtiicfi  are  keyed  to  and  codMad  In 
tfie  Code  of  Federal  Regulakona,  whicfi  la 
published  under  50  litlea  pursuant  to  44 
U.SC.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  In  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Anhnfll  Mtd  Ptant  Hsslth  Inapsc  lion 
Servic* 

7  CFR  Part  353 

[Docket  No.  •4-S29] 
Phytosanitary  Export  Carttficatas 

AOCNCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

summary:  This  document  amends  the 
"Phytosanitary  Export  Certification" 
regulations  by  deleting  the  list  of 
specific  locations  for  inspectors 
available  for  issuing  phytosanitary 
certificates  for  the  export  of  plants  and 
plant  products,  and  providing,  instead,  a 
list  of  area  offices  where  such 
information  can  be  obtained.  This 
document  also  amends  the  regulations 
by  providing  that  phytosanitary 
certificates  for  the  export  of  terrestrial 
plants  protected  by  the  Endangered 
Species  Act  of  1973,  as  amended,  (Act) 
and  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (Convention)  shall  only 
be  issued  at  the  port  where  the  plant  is 
to  be  exported.  These  amendments  are 
necessary  to  adequately  inform  the 
public  of  where  services  pertaining  to 
the  issuance  of  phytosanitary  export 
certificates  can  be  obtained,  and  to 
administratively  consolidate  the 
enforcement  responsibihties  of  the 
Department  of  Agriculture  under  the  Act 
and  Convention  with  the  issuance  of 
phytosanitary  export  certificates. 
EFFECnvc  date:  November  26, 1984. 
Written  comments  must  be  received  on 
or  before  |anuary  25, 1985. 
ADDRESS:  Written  comments  concerning 
this  document  must  be  submitted  to 
Thomas  O.  Gessel,  Director,  Regulatory 
Coordination  Staff.  APHIS,  USDA. 


Room  728,  Federal  Buildhig,  6505 
Belcrest  Road,  HyattsviUe,  MD  20782. 
Written  comments  received  may  be 
inspected  at  Room  728  of  the  Feideral 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  throu^  Friday,  except 
holidays. 

TOR  PURTHOI  MFORMATION  CONTACT: 

Don  R.  Thompson.  Staff  Officer.  Field 
Operations  Support  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  6505  Belcrest 
Road.  Room  663  Federal  Building, 
HyattsviUe.  MD  20782,  (301)  436-8295. 
SUFM^MCNTARV  INFORMATION: 

Background 

Title  7,  Code  of  Federal  Regulations, 
Part  353  (7  CFR  Part  353).  captioned 
"Phytosanitary  Export  Certification" 
(regulations),  states  that  insi>ector8  of 
Plant  Protection  and  Quarantine  (PPQ) 
authorized  to  issue  phytosanitary 
certificates  for  export  of  plant  and  plant 
products  are  stationed  at  certain 
locations.  Section  353.3  lists  those 
locations.  This  document  amends  S  353.3 
of  the  regulations  by  deleting  the  Usting 
of  specific  locations  for  inspectors  and 
providing,  instead,  a  list  of  area  PPQ 
offices  where  information  concerning 
the  availability  of  an  inspector  to  issue 
phytosanitary  export  certificates  can  be 
obtained. 

Section  102  of  the  Organic  Act  of 
September  21, 1944,  as  amended  (7 
U.S.C  147a(e)),  authorizes  the  Secretary 
of  Agriculture  to  promulgate  regulations 
as  deemed  necessary  to  provide  for  the 
inspection  and  certification  of  plants 
and  plant  products  being  offered  for 
export  according  to  the  phytosanitary 
requirements  of  the  foreign  country  to 
which  the  plants  and  plant  products 
may  be  exported.  The  regulations,  prior 
to  the  effective  date  of  this  docimient. 
had  designated  74  locations  where 
inspectors  could  be  contacted 
concerning  their  availability  to  issue 
phytosanitary  certificates  for  export  of 
plants  and  plant  products.  Presently, 
there  are  approximately  200  locations 
where  inspectors  are  available  for 
issuing  the  phytosanitary  certificates  of 
export  on  plants  and  plant  products. 
Further,  these  locations  change 
frequently  because  of  reallocation  of 
manpower  to  new  areas. 

Therefore,  in  order  to  provide  the 
public  with  a  way  of  obtaining  a  current 
up-to-date  list  of  locations  where 


inspectors  are  available  to  provide 
inspections  and  issue  phytosanitary 
certificates  of  export  I  353.3  of  the 
regulations  is  amended  by  deleting  the 
specific  listing  of  locations  where 
inspectors  are  located  for  plants  and 
plant  products  and.  instead,  providing  a 
list  of  addresses  of  area  nXj  offices 
where  this  information  can  be  obtained. 
Specifically,  the  following  area  offices, 
and  the  States  or  territories  serviced  by 
the  area  offices,  where  inspectors  are 
available  to  issue  phytosanitary  export 
certificates  on  plants  and  plant  products 
are  listed  in  new  {  353.3  as  follows: 


NORTHEAST  REGION 
Am  >-IHfMOid.  CT:  Sum 
303.    1    Harttonl   Squv* 

wnt  Hwttafd.  CT  oeioe. 

Arw  H->l«nMca.  NY:  J.F. 
Kannady  MtmtUortl  Air- 
pon.  wltmfWmmm  MfTWB 
auUdkiQ,  Roofii  231S,  J^ 
mile*.  NY  11430. 

An*  m— Nm>  Yah,  NV: 
Fadam  BdMno.  Naam 
1747.  26  Fadval  Plaza. 
Naw  Yo»k.  NY  1027S. 

Aiaa  iV-PMadalpNa.  PA: 

^  BHUno.  Room  B4S2. 
6lh  snd  Arch  SirMMft, 
PtaaJiM»«.  PA  19106. 

Araa  V-Oak  Brook.  IL: 
Sunt  36.  1010  Jcha  Bou- 
lavard.  Oak  Brook.  H. 
60621. 

Aiaa  V>-Abany.  NY:  Sulla 
503.  80  Won  Road 
Aftany.  NY  12206. 

Aiaa  VN— Chavy  Oiaaa, 
MO  SuiW  300.  1  Park 
Nortt^  SSSO  Fnandih*) 
Boulavartl.  Chavy  Oiaaa. 
MO  2061 5 

SOUTHEASTERN  REGION 

Area  I  Jackaortxea.  FL- 
SuMa  128.  4000  Wood- 
cock OiWa,  Jaokaomea, 
FL  32207. 

Araa  n-Mtoni.  FL:  FAA 
and  NWS  D^aiiy.  P.O. 
Box  56-2647  AMF. 
Miami.  FL  33156. 

Araa  Ml— Gui^art.  MB: 
3505  2S«h  Avanua.  P.O. 
Boa  13.  OuNpon  MS 
39502. 

Araa  IV— wanHngMn.  NC; 
Rural  Routa  6.  Bck  S3. 
Wiminplon.  NC  26405. 

Araa  V— San  Juan,  PR: 
Fadaral  OtAoa  Bunding, 
Room  206.  C.  Chardon 
Avanua.  Halo  Ray.  PR 
00018 

SOUTH  CENTRAL  REGION 

Araa  I— UvaMa.  TX  StMa 
202.  200  Eaai  Nopal 
Siraat  PC  Bon  5160. 
UvMa.  TX  78001. 

Araa  il— San  Amona  TX: 
Fadaral  euMng.  Room 
B-201.  727  Eaal  Dwao- 
ga  Swi  AMonto,  TX 
78206. 


CT.  M^  ME.  NK  RL  VT. 
NYgFKlA). 

Naur  York  CRy  araa.  NJ. 
DE.PA. 

\ML  MN.  lU  M.  OK  ML 

NY. 

MO.  VA.  WV. 


FL.QA. 


ALKY.  MS.  TN. 


NC-  9C- 


PR.  VL 


TX.MN. 


TX.OIC 
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SMMa 

Aim  »-SUA  lA  SUal 

LA.  An. 

ToiMn.  Room  205.  520 

OH  StMntn  In*.  SMM. 

LA70«5a. 

Ana     IV— OaMraon     CMy, 

MO.  IA.NE.K& 

MQ      Stal>      K-Z      SIS 

SouVNMM        Bai^Manl. 

JuHtnat  CMy.  MO  85101. 

tMESTERM  REGION 

Ana  1— HonotkAi.  K»  Pram 

ML 

F«tml    BiAkig.    Roam 

4117.    300    Ala    Moana 

BoulaMRl.       PO       Bon 

S0002.       HonoUki.       HI 

88850 

Afaa  B-PiaWi.  WA:  3112 

WA.OR.  AiC 

Fadrt     8t*Sng.     915 

Swxjnd  Avwiua.  SaaMa. 

WA  98174 

Araa      III    0*lw«l      CA: 

CA. 

Room    450.    1515    Oay 

S»aal.      Oakland.      CA 

•4612. 

A«aa      fV-PhoaniK.      Ai 

A2.NV 

Room    201.     S22    Nortt 

Canaal  Avanua,  PTioam, 

AZ  85004. 

Aiaa  V-Oanvar.  COr  Sum 

CO.  NO.  SO.  MT.  D.  W*. 

UT 

102.     7100    Waal    4481 

A«««ja.     Wha«     RHga. 

00  80033 

A  footnote  (number  1)  is  added  to  the 
title  of  S  353.3  to  explain  that  telephone 
numbers  for  area  offices  are  listed  in 
local  telephone  directories. 

This  document  also  amends  §  353.3  of 
the  regulations  by  providing  that 
phytosanitary  certificates  for  the  export 
of  terrestrial  plants  protected  by  the 
Endangered  Species  Act  of  1973.  as 
amended  (referred  to  below  as  Act:  16 
U.S.C.  1531  et  seq.).  and  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Faima  and  Flora 
(referred  to  below  as  Convention:  MIAS 
8249;  27  U.S.C.  1087)  and  listed  in  50 
CFR  17.12  or  23.23  shall  be  issued  only 
at  the  port  where  the  plant  is  to  be 
exported. 

Specifically,  the  United  States 
Department  of  Agriculture  is  responsible 
for  enforcing  provisions  of  the  Act  and 
Convention  pertaining  to  the 
importation,  exportation,  or 
reexportation  of  terrestrial  plants  listed 
in  50  CFR  17.12  and  23.23.  On  October 
25. 1984,  the  Department  published  in 
the  Federal  Register  a  document 
captioned  "Endangered  Species 
Regulations  Concerning  Terrestrial 
Plants".  (See  49  FR  42907-42918.)  This 
document  established,  effective  (30  days 
after  publication),  enforcement 
regulations  pertaining  to  the 
importation,  exportation,  or 
reexportation  of  terrestrial  plants 
protected  by  the  Act  and  Convention. 
These  regulations  require,  among  other 
provisions,  that  terrestrial  plants  listed 
in  50  CFR  17.12  and  23.23  and  offered  for 
export  be  presented  at  a  port  designated 
for  export  in  50  CFR  Part  24  or,  if 
allowed  by  USD!,  at  a  nondesignated 


port  for  validation  of  certain  shipping 
and  other  documentation  required  by 
the  Act  and  Convention  for  the 
exportation  of  such  plants. 

Therefore,  in  order  to  consolidate  for 
administrative  efficiency  the 
responsibilities  of  the  Department  under 
the  Act,  the  Convention,  and  7  U.S.C. 
147a  in  the  inspection,  issuance,  and 
validation  of  documents  accompanying 
terrestrial  plants  listed  in  50  CFR  17.12 
and  23.23  and  offered  for  export,  this 
document  amends  7  CFR  353.3  by 
providing  that  inspectors  authorized  to 
issue  phytosanitary  export  certificates 
for  terrestrial  plants  listed  in  50  CFR 
17.12  and  23.23  shall  be  available  only  at 
the  port  where  such  terrestrial  plants 
are  offered  for  export.  Such  ports  are 
generally  listed  as  designated  ports  in  50 
CFR  Part  24.  However,  in  limited 
situations  as  allowed  by  USD!  in  50  CFR 
Part  24,  they  can  be  exported  at 
nondesignated  ports.  The  following  are 
designated  ports  of  export  listed  in  50 
CFR  Part  24: 

(1)  Any  terrestrial  plant  offered  for 
export  and  listed  in  50  CFR  Part  17  or  23: 
Nogales,  AZ 

Los  Angeles,  CA 

San  Diego,  CA 

San  Francisco,  CA 

Miami,  FL 

Honolulu,  HI 

New  Orleans,  LA 

Hoboken.  NJ  (Port  of  New  York) 

Jamaica,  NY 

San  Juan,  PR 

Brownsville,  TX 

El  Paso.  TX 

Laredo.  TX 

Seattle.  WA 

(2)  Any  plant  of  the  family 
Orchidaceae  (orchids)  offered  for  export 
and  listed  in  50  CFR  Part  17  or  23: 
Hilo.  HI 

Chicago,  IL 

(3)  Roots  of  American  ginseng  [Panax 
quinquefolius)  offered  for  export  and 
hsted  in  50  CFR  23.23: 

Atlanta,  GA 
Chicago,  IL 
Baltimore,  MD 
St.  Louis,  MO 
Milwaukee,  WI 

(4)  Any  plant  listed  in  50  CFR  17.12  or 
23.23  and  offered  for  exportation  to 
Canada: 

Detroit.  MI 

Buffalo.  NY 

Rouses  Point.  NY  ' 

Blaine,  WA 

Emergency  Action 

Harvey  L  Ford,  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 


and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  without  prior 
opportunity  for  a  public  comment  period 
on  this  interim  rule.  The  Department's 
regulations  implementing  the  Act  and 
the  Convention  were  published  in  the 
Federal  Register  on  October  25. 1984  and 
will  take  effect  on  November  26, 1984.  In 
order  to  ensure  that  this  amendment  can 
be  implemented  at  the  same  time  the 
enforcement  regulations  under  the  Act 
and  Convention  are  implemented,  and  to 
reduce  potential  confusion  to  exporters 
over  the  revised  export  procedures,     . 
immediate  action  must  be  taken. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  interim  rule  are 
impracticable  and  contrary  to  the  public 
interest:  and  good  cause  is  found  for 
making  this  interim  rule  effective  less 
than  30  days  after  publication  of  this 
document  in  the  Federal  Register. 
Comments  will  be  solicited  for  60  days 
after  publication  of  this  document,  and  a 
final  document  discussing  comments 
received  and  any  amendments  required 
will  be  published  in  the  Federal  Register 
as  soon  as  possible. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  will  have  an  effect  on  the 
economy  of  less  than  100  million  dollars; 
will  not  cause  a  major  increase  in  costs 
ui  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  cause  a  significant   - 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  action  notifies  individuals  of  the 
availability  of  inspectors  to  issue 
phytosanitary  export  certificates  and 
provides  that  such  certificates  on 
terrestrial  plants  listed  in  50  CFR  17.12 
or  23.23  shall  only  be  issued  at  certain 
ports  of  export.  The  listing  of  area 
offices  is  merely  for  informational 
purposes  and  is  a  nonsubstantive 
amendment.  The  requirement  that  plants 
listed  in  50  CFR  17.23  or  23.23  be 
inspected  and  exported  through 
designated  ports  is  required  by  the  Act 
and  the  Convention  and,  as  such,  this 
action  will  have  no  effect  on  entities. 
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large  or  small,  that  request 
phytosanitary  certificates  on  plants 
listed  in  50  CFR  17.12  or  23.23  and 
offered  for  export  since  it  imposes  no 
additional  or  different  requirements  on 
such  entities. 

Therefore,  Mr.  Bert  W.  Hawkins, 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507  et  seq.). 

List  of  Subjects  in  7  CFR  Fart  363 

Agricultural  commodities.  Exports, 
Plant  diseases.  Plant  pests.  Plants 
(agriculture). 

PART  353— PHYTOSANITARY  EXPORT 
CERTIFICATION 

Accordingly,  S  353.3  in  7  CFR  Part  353 
is  revised  as  follows: 

93S3J    Where  service  ii  offered.' 

(a)  Information  concerning  the 
location  of  inspectors  who  may  issue 
phytosanitary  export  certificates  for 
products,  except  as  provided  in 
paragraph  (b),  may  be  obtained  by 
contacting  one  of  the  following  offices: 


StaMa 


CT.  M^  ME.  NH. 

ton)  Squara  Waal  Harttanl.  CT  08106. 

Rl,  VT 

NYUFKIA). 

mMmakonal  Airpon.  inMniaaonal  Anlw- 

als  Buttng.  Room  231S,  Jamaica.  NY 

11430 

Naw  YwkCRy 

mo.   Room   1747.   26  FadafK  Plata. 

••a.NJ. 

Naw  YofV.  NY  10278 

DtPA. 

Qraan.   >.    Fadaral    BuMna    Room 

•452.  tm  and  *nt>  SkaaM.  W*ami 

pNa.  PA  18106. 

Araa  V— Oak  arook,  L  SuMa  38.  lOlO 

WI.  MN.H..IN. 

Jotia  Boulsvard.  Oak  Brook.  IL  80521 

OH.  Ml 

Araa    VK- Akwty.    NY:    SUM    503.    80 

NY 

Won  f^a^a  Albany.  MY  12205. 

Araa  VH— CItOTry  Clwaa,  MOc  SuM  300. 

MO,V^WV. 

t  Park  No>«i.  5550  FnandMp  BouM- 

vard.  Ch«or  Chaaa.  MO  20815 

Araa   1    JartaaanMa,   PL:   Sum    12S. 

FLOA. 

4060    Woodcock    On»a.    JaokaonvMa, 

FL  32207 

»na    n    MMwd,    ri:    FAA    and    NWS 

MMmlaraa 

aukang.    PO     BoK    50-2647    AMF. 

Miami  FL331S8 

Araa     l»-OtMport.     MSe     3505     2S»i 

AL  KY.  MS.  TH 

Avwua.  P.O.  BOk   13,  QuNport.   MS 

39602. 

amm 

Araa  IV-Wlmkiglon,  HO:    Rival  RouM 

NC.9C. 

6.  Bo>  53.  Wlmmguxv  NC  28406 

Araa  V— San  Jua«,  P<t  Fadaral  OMca 

PR.  VI. 

Bukkng.     Room    206.    C.    Oiardon 

Avanua.  HMO  Ray.  Pn  00616. 

TX.N»t 

Nopal  Skaal.  PC   Box  516a  Uwalda, 

TX  78801 

Araa    6    >an    Aiitaiito,    TX:    Fadml 

TX.0lt 

Bukkng.  Room  B-201.  727  EaM  Oat- 

rango.  San  Antorao.  TX  7B206 

Araa    m    BldaS,    LA:    Skdak    Toaark, 

LA,AR. 

Room  205.  520  OU  SpamMi  Trai.  Sk- 

(Ml.  LA  70458 

Araa  IV-  JaNaraon  CNy,  Ha  SUM  K- 

MO.  lA.  NE.  KS 

2.  015  Southwaal  DoUanaid.  Jaflaraon 

City.  MO  65101 

HI. 

KuMo  KalanianaoM  Fadaral  Buldino, 

Room  4117.   300  Ala  MowM  Bouta- 

vard,   P.O.   Bon   50002.   HonokAi.   HI 

96650 

Araa    ■    ■■■11.    WA:    3112    FadM 

WA.OR.  AR. 

BUkkng.  915  Saoond  Awarwa.  SaaMa. 

WA96174 

Araa  M-OrtdMd.  CA:  Room  450.  ISIS 

CA. 

Clay  Siraal.  Oakland.  CA  94612. 

Araa  IV— PheanM.  AT  Room  201.  522 

AZ.NV 

North   Canlral   Avanua,   nioanai.   AZ 

85004. 

Araa  V-Oanvar,  CO:  SUM  102,  7100 

CO.  NO.  SO.  MT. 

Waal  *4»\  Avanua.  Wha«  Rkiga.  OO 

o.  WY.  or 

80033 

■  Telephone  numbers  for  area  office*  are  liated  in 
local  telephone  dtrectoriei . 


(b)  Inspectors  who  may  issue 
phytosanitary  export  certificates  for 
terrestrial  plants  offered  for  export  and 
listed  in  50  CFR  Part  17  or  23  are 
available  only  at  a  port  designated  for 
export  in  50  CFR  Part  24,  or  at  a 
nondesignated  port  if  allowed  by  the 
United  States  Department  of  the  Interior 
pursuant  to  section  9  of  the  Endangered 
Species  Act  of  1973,  as  amended  (18 
U.S.C.  1538).  The  following  locations  are 
designated  in  50  CFR  Part  24  as  ports  for 
export  of  terrestrial  plants  listed  in  SO 
CFR  Part  17  or  23; 

(1)  Any  terrestrial  plant  offered  for 
export  and  listed  in  50  CFR  Part  17  or  23: 

Nogales,  AZ 

Los  Angeles,  CA 

San  Diego,  CA 

San  Francisco,  CA 

Miami,  FL 

Honolulu,  HI 

New  Orleans,  LA 

Hoboken,  N]  (Port  of  New  York) 

Jamaica,  NY 

San  )uaa  FH 

Brownsville.  TX 

El  Paso,  TX 

Laredo,  TX 

Seattle,  WA 

(2)  Any  plant  of  the  family 
Orchidaceae  (orchids)  offered  for  export 
and  listed  in  SO  CFR  Part  17  or  23: 

Hilo,  HI 
Chicago,  IL 


(3)  Roots  of  American  ginseng  (Panax 
quinquefolius)  offered  for  export  and 
listed  in  50  CFR  23.23: 

Atlanta,  GA 
Chicago.  IL 
Baltimore.  MD 
St.  Louis,  MO 
Milwaukee,  WI 

(4)  Any  plant  listed  in  SO  CFR  17.12  or 
23.23  and  offered  for  exportation  to 

Canada: 

Detroit,  MI 

Buffalo,  NY 

Rouses  Point,  NY 

Blaine,  WA 

(Sec.  102,  58  Stat.  735,  as  amended:  7  U.S.C. 

147a  (7  CFR  2.17.  2.51,  371.2(c))) 

Done  at  Washington,  D.C.,  this  19th  day  of 
November  1964. 
Harvey  L.  Fofd. 

Deputy  Administrator.  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  84-30830  Filed  ll-23-»4. 6-4$  am) 
BIUJNG  COOe  3410-S4-M 


7  CFR  Part  356 

[Docket  No.  83-343) 

Procedures  Relating  to  ForfaHura 

AQCNCy:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMAHY:  This  document  amends  the 
regulations  relating  to  forfeiture  by 
extending  the  forfeiture  procedures  in 
Part  356  to  terrestrial  plants  and  other 
property  subject  to  forfeiture  and  seized 
by  USDA  in  violation  of  the  Lacey  Act 
Amendments  of  1981.  This  document  is 
necessary  in  order  to  advise  the  public 
of  the  procedures  used  by  USDA  when 
seeking  forfeiture  of  terrestrial  plants  or 
other  property  seized  in  violation  of  the 
Lacey  Act  Amendments  of  1981. 
EFFECTivc  DATE  November  28, 1984. 
FOR  FUirrHER  INFORMATION  CONTACT: 
Thomas  O.  Gessel,  Director,  Regulatory 
CoordinaUon  Staff.  APHIS,  USDA. 
Room  728.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville,  MD  20782, 
301-436-5533. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  amends  Part  358  of 
Title  7,  Code  of  Federal  Regulations  (7 
CFR  Part  356),  captioned  "Forfeiture 
Procedures,"  by  extending  the  forfeiture 
procedures  in  Part  356  to  property 
subject  to  forfeiture  and  seized  by  the 
United  States  Department  of  Agriculture 
(referred  to  below  as  USDA)  in  violation 
of  the  Lacey  Act  Amendments  of  1981 
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(Pub.  L  97-79;  16  U.S.C  3371  et  seq.; 
referred  to  below  as  the  Amendments). 

The  Amendments  provide,  among 
other  things,  provisions  for  the  forfeiture 
of  fish,  wildlife,  plants,  and  other 
property  which  have  been  seized  in 
violation  of  the  Lacey  Act.  Tbe 
Amendments  were  enacted  for  the 
purpose  of  providing  more  effective 
enforcement  of  State,  Federal,  foreign, 
and  Indian  tribal  laws  intended  to 
protect  and  conserve  species  of  Tish, 
wildlife,  and  plants.  The  USDA  is 
responsible  for  administering  the 
provisions  of  the  Amendments  which 
pertain  to  importation,  exportation,  and 
reexportation  of  certain  terrestrial 
plants  including  obtaining  forfeiture  on 
terrestrial  plants  and  other  property 
seized  in  violation  of  the  Amendments. ' 

Section  5(a)(1)  of  the  Amendments  (16 
U.S.C.  3374(a)(1)),  provides,  in 
appUcable  part,  that  any  plant  imported, 
exported,  or  attempted  to  be  imported  or 
exported  in  violation  of  the 
Amendments  or  regulations  issued 
thereunder  shall  be  subject  to  forfeiture. 
Such  plants  are  subject  to  forfeiture, 
notwithstanding  any  culpability 
requirements  for  a  civil  penalty 
assessment  or  criminal  conviction. 

Section  5(a)(2)  of  the  Amendments  (16 
U.S.C.  3374(a)(2))  also  provides,  in 
applicable  part,  that  all  vessels, 
vehicles,  aircraft  and  other  equipment 
u^ed  to  aid  in  the  importation  or 
exportation  of  plants  involving  a 
criminal  violation  of  the  Amendments 
and  for  which  a  felony  conviction  has 
been  obtained  shall  be  subject  to 
forfeiture  if  (a)  the  owner  of  such  vessel, 
vehicle,  aircraft,  or  equipment  was  at 
the  time  of  the  alleged  illegal  act  a 
consenting  party  or  privy  thereto  or  in 
the  exercise  of  due  care  should  have 
known  that  such  vessel,  vehicle,  aircraft, 
or  equipment  would  be  used  in  a 
criminal  violation  of  the  Amendments 
and  (b)  the  violation  involved  the  sale  or 
purchase  of,  the  offer  of  sale  or  purchase 
of,  or  the  intent  to  sell  or  purchase 
plants.  Further,  section  5(b)  of  the 
Amendments  (16  U.S.C.  3374(b))  requires 
that  the  forfeiture  provisions  of  the 
Customs  laws  (19  U.S.C.  1602  through 
1624]  be  applied  to  seizures  incurred 
and  forfeiture  obtained  pursuant  to  the 
Lacey  Act. 

Prior  to  the  publication  of  this 
document,  the  forfeiture  procedures  in 
Fart  356  were  applicable  only  to  plants, 
equipment,  means  of  conveyance,  and 


'  Section  2(g)  of  the  Amendment!  (16  U.S.C 
3371(g)  defines  "Secretary",  in  relevant  part  to 
mean  ".  .  .  the  Secretary  of  li>e  Interior  or  the 
Secretary  of  Commerce  .  .  .  except  that  with 
re«pec1  to  the  provisiona  of  thia  Act  which  pertain 
to  the  imporlabon  or  exportation  of  plant*  the  term 
means  the  Secretary  of  Agriculture." 


other  property  subject  to  forfeiture  and 
seized  by  USDA  in  violation  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  The 
forfeiture  procedures  in  Part  356  were 
developed  in  accordance  with  the 
provisions  of  the  Customs  laws  found  in 
19  U.S.C.  1602  through  1624,  and  contain 
provisions  for  appraisement,  judicial 
forfeiture  of  property  valued  at  greater 
than  $10,000,  administrative  forfeiture 
for  property  valued  at  $10,000  or  less, 
bonded  release,  storage  of  property, 
remission  or  mitigation  of  forfeiture, 
return  procedures,  and  Bling  of 
documents. 

The  forfeiture  procedures  in  Part  356 
are  consistent  with  the  forfeiture 
procedures  required  by  the  Amendments 
to  be  used  on  articles  subject  to 
forfeiture  and  seized  by  USDA  in 
violation  of  the  Amendments.  Therefore, 
in  order  to  make  the  forfeiture 
procedures  in  Part  356  applicable  to 
articles  subject  to  forfeiture  and  seized 
by  USDA  in  violation  of  the 
Amendments,  this  document  amends 
S  356.1  and  the  authority  section  of  Part 
356  to  extend  the  forfeiture  procedures 
in  Part  356  to  property  subject  to 
forfeiture  and  seized  by  USDA  in 
violation  of  the  Amencknents.  In 
addition,  a  new  footnote  (number  2)  is 
added  to  S  356.1  which  restates,  for 
informational  purposes,  sections  5(a)(1) 
and  5(a)(2)  of  the  Amendments  to 
explain  the  conditions  that  must  be  met 
in  order  to  initiate  forfeiture  proceedings 
against  vessels,  vehicles,  aircraft,  and 
other  equipment  used  to  aid  in  the 
importation  or  exportation  of  plants  in  a 
criminal  violation  of  the  Amendment  for 
which  a  felony  conviction  has  been 
obtained.  The  footnote  also  explains 
that  plants  seized  for  violations  of  the 
Amendments  are  subject  to  forfeiture 
regardless  of  whether  a  civil  penalty 
assessment  or  criminal  conviction  has 
been  obtained. 

Executive  Order  and  iTegulatory 
Flexibility  Act 

These  regulations  relate  to  internal 
agency  management  and  therefore, 
pursuant  to  5  U.S.C.  553,  good  cause  is 
found  for  making  these  regulations 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  these  regulations  relate  to 
internal  agency  management,  they  are 
exempt  from  the  provisions  of  Executive 
Order  12291.  Finally,  this  action  is  not  a 
rule  as  defined  by  Public  Law  96-351, 
the  Regulatory  Flexibility  Act,  and  thus 
is  exempt  from  the  provisions  of  that 
Act. 


List  of  Subjects  in  7  CFR  Part  356 

Imports,  Exports,  Plants  (Agriculture), 
Seizures  and  Forfeitiu^s,  Endangered 
and  Threatened  Species,  Lacey  Act. 

PART  356— FORFEITURE 
PROCEDURES 

Accordingly,  Part  356  of  Chapter  III  of 
Title  7  CFR  is  amended  as  follows: 

1.  The  Authority  section  in  Part  356  is 
revised  to  read  as  follows: 

Authority:  Sec.  11(f)  as  amended.  87  Stat. 
897(f]  as  amended  (16  U.S.C.  1540(0):  Section 
5,  95  Stat.  1076  (16  U.S.C.  3374);  7  CFR  2.17, 
2.51,  371.2(c). 

2.  Section  356.1  is  revised  to  read  as 
follows: 

9356.1    Property  subtect  to  forfeiture 
proceilures. 

This  part  sets  forth  procedures 
relating  to  the  forfeittu^  of  any  plant, 
equipment,  means  of  conveyance  or 
other  property  '  seized  under  the 
Endangered  Species  Act  of  1973,  as 
amended,  (16  U.S.C.  1531  et  seq.)  or  the 
Lacey  Act  Amendments  of  1981  (16 
U.S.C.  3371  et  seq.],*  in  possession 
(actual  or  constructive)  of  the  United 
States  Department  of  Agriculture,  and 
subject  to  forfeiture  under  these  Acts 
because  of  activities  pertaining  to  the 
importation,  exportation,  or 
reexportation  of  terrestrial  plants. 

(Sec.  5,  05  Stat.  1076  (16  U.S.C.  3374):  7  CFR 
2.17.  2.51,  371.2(c). 


■  Under  aection  11(e)(4)  of  the  Endangered  Species 
Act  ("Act";  18  U.S.C.  1540(e)(4))  any  such  equipment 
and  means  of  conveyance  would  be  subject  to 
forfeiture  upon  conviction  of  a  criminal  violation 
pursuant  to  section  ll(b)(1|  of  the  Act  (16  U.S.C. 
1540(b|(l));  however,  such  a  plant  may  be  subject  to 
forfeiture  regardless  of  whether  a  criminal 
conviction  is  obtained. 

■  Under  section  5(a)(2)  of  the  Lacey  Act 
Amendments  of  1981  (18  U.S.C.  3374(a)(2])  USDA 
ha*  authority  to  initiate  forfeiture  proceedings 
against  all  vessels,  vehicles,  aircraft,  and  other 
equipment  used  to  aid  in  the  importation  or 
exportation  of  plant*  in  a  criminal  violation  of  the 
Lacey  Act  Amendments  of  1981  for  which  a  felony 
conviction  has  been  obtained  if  (a)  the  cwner  of 
such  vessel,  vehicle,  aircraft,  or  equipment  was  at 
the  time  of  the  alleged  illegal  act  a  consenting  part 
or  privy  thereto  or  in  the  exercise  of  due  care  should 
have  known  that  such  vessel,  vehicle,  aircraft,  or 
equipment  would  be  used  in  a  criminal  violation  of 
the  Lacey  Act  Amendments  of  1981.  and  (b)  the 
violation  involved  the  sale  or  purchase  of.  the  offer 
of  sale  or  purchase  of.  or  the  intent  to  *ell  or 
purchase  plants.  However,  under  section  5(a)(1)  of 
the  Lacey  Act  Amendments  of  1081  (16  U.S.C. 
3474(a)(1)  plants  seized  for  violations  of  the 
Amendments  are  subject  to  forfeiture  regardless  of 
whether  a  civil  penalty  a*se**ment  or  criminal 
conviction  i*  obtained. 
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Done  at  Washington.  D.C  thia  10th  day  of 
November  1084. 
Harvey  L.  Ford, 

Deputy  Administrator,  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 

|FK  Doc.  3082*  Filed  11-23-M.  S:4S  am) 
MLLMQ  COOC  MtO-S«^ 


Federal  Crop  Insurance  Corporation 
7  CFR  Part  407 

Tung  Nut  Crop  Insurance  Regulationa 

aocncy:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Revocation. 

SUMMARY:  Because  of  low  participation 
and  extremely  high  losses.  Federal  Crop 
Insurance  Corporation  (FCIC),  withdrew 
insiu'ance  for  Tung  Nuts  effective  with 
the  1971  crop  year.  FCIC  has  not  had  a 
Tung  Nut  Insurance  Program  since  then. 
The  intended  effect  of  this  action  is  to 
revoke  Part  407  of  Title  7  CFR.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
EFFECTIVE  DATE:  November  26, 1984. 
Fon  fuhtmer  infohmation  contact: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  D.C.  20250, 
telephone  (202)  477-3325. 
SUPPLEMENTARY  INFORMATION:  On 

January  16, 1965,  FCIC  published  a 
regulation  in  the  Federal  Register  (30  FR 
566)  prescribing  procedures  for  insuring 
Timg  Nuts  (7  CFR  Part  407)  effective 
with  the  1965  crop  year.  In  1970,  it  was 
determined  that  the  program  was  no 
longer  feasible  due  to  lack  of 
participation  and  extremely  high  losses. 
For  these  reasons,  FCIC  cancelled  all 
contracts  under  the  program  effective 
with  the  1971  crop  year.  While  the 
Corporation  recognizes  the  need  of  tung 
nut  growers  for  insurance,  t  different 
type  of  program  must  be  developed 
before  the  Corporation  can  again  offer 
Tung  Nut  Crop  Insurance. 

FCIC  has  determined  that  this  action 
is  not  a  significant  rule  and  does  not 
require  regulatory  analysis  under 
Executive  Order  12291  or  Departmental 
Regulation  1512-1  (December  15. 1983). 
This  action  is  a  matter  of  internal 
Agency  procedure  and  is  exempt  from 
publication  for  notice  and  comment. 

List  of  Subjects  in  7  CFR  Part  407 

Crop  insurance,  Tung  nuts. 

Accordingly,  under  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501,  et  seq.], 
the  Federal  Crop  Insurance  Corporation 


hereby  revokes,  removes  and  reserves  7 
CFR  Part  407. 

Done  in  Washington,  D.C.  on  )uly  17, 1064. 
Peter  F.  Cole, 

Secretary,  Federal  Crop  Insurance 
Corporation. 

Approved  by: 
Edward  Hews, 
Acting  Manager. 

Dated:  November  15, 1084. 

|FR  Doc.  as-aOTW  HImI  11-2»-M;  S:45  tml 
MUJNQ  COOC  »*10-0»-« 


7  CFR  Part  418 

[Doc.  No.  1327S:  Amdt  Nal] 

Wheat  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
Wheat  Crop  Insurance  Regulations  (7 
CFR  Part  418),  effective  for  the  1985  and 
succeeding  crop  years  by:  (1)  Changing 
the  end  of  insurance  period  date  in 
Alaska  to  September  25;  (2)  eliminating 
the  "7-day  residue"  provision;  (3) 
clarifying  specific  quality  standards 
stated  in  the  policy:  (4)  changing  the 
'term  "mature  production"  back  to 
"harvested  production;"  (5)  providing 
that  all  Michigan  counties  have  a 
cancellation/termination  date  of 
September  30,  Walworth  and  Faulk 
Counties,  South  Dakota  have  a 
cancellation/termination  date  of  April 
15,  and  Matanuska-Susitna  County, 
Alaska  have  a  cancellation  date  of 
October  31;  and  (6)  adding  "failure  of 
irrigation  water  supply  after  planting 
due  to  unavoidable  cause"  as  an  insured 
cause  of  loss.  The  intended  effect  of  this 
rule  is  to  update  the  provisions  of  the 
contract  for  insuring  wheat,  clarify 
terminology,  add  another  cause  of  loss, 
provide  for  a  di^erent  insurance  period 
in  Alaska  to  conform  with  current 
farming  practices,  and  change 
cancellation/termination  dates  in 
certain  Areas. 

EFFECTIVE  DATE:  December  26. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION!  This 
action  has  been  reviewed  under  USDA 
procediu^s  established  by  Department 
Regulation  No.  1512-1  (December  15, 
1983).  This  action  does  not  constitute  a 
review  as  to  the  need,  currency,  clarity. 
and  effectiveness  of  these  regulations 


under  that  memorandum.  The  sunset 
review  date  established  for  these 
regulations  is  February  1, 1987. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17, 1981). 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million;  or  (b)  major  increases  in  costs  of 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region: 
or  (c)  signiHcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
will  not  increase  the  Federal  paperwork 
burden  for  individuals,  small  businesses, 
and  other  persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  final 
rule  apply  are:  Title — Crop  Insurance; 
Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Friday,  June  8, 1984,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  49 
FR  23848.  to  amend  the  Wheat  Crop 
Insurance  Regulations  (7  CFR  Part  418), 
effective  for  the  1985  and  succeeding 
crop  years,  as  follows: 

1.  Section  7 — Change  end  of  insurance 
period  date  in  Alaska  to  September  25. 

2.  Section  8 — Eliminate  the  "7-day 
residue"  provision. 

3.  Section  9e(2) — State  the  specific 
quality  standards,  replacing  the  grade 
designation  (e.g.;  U.S.  No.  4)  contained 
in  current  policies,  which  informs  the 
insured  as  to  factors  involved  in  quality 
determinations. 

4.  Section  9e(3) — Change  "mature 
production"  back  to  "harvested 
production"  because  of  procedural 
problems  in  loss  adjustment. 

5.  Section  15d— Provide  that  all 
Michigan  counties  now  have  a 
cancellation/termination  date  of 
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September  3a  mi  Wahwortk  and  Faulk 
Counties,  Soath  Dakota  of  Aprii  IS. 
Matanuska-Saaitna  Coaaty.  Alaska  ariU 
now  hare  a  canoeUation  date  of  October 
31. 

The  public  waa  iiivitod  to  submit 
written  ooounents.  data,  and  opinions  on 
this  propoaed  rule  far  30  days  after 
publication  in  the  Fadaral  Kegialar.  bat 
none  were  received.  It  has  been 
determined  that  tbe  provisioos  of  the 
proposed  rale  pubyshed  oa  June  8, 1964. 
shoald  be  adopted  as  a  final  rule. 

List  of  Subjects  m  7  CFR  Part  41B 

Crop  insurance.  Wheat 

Final  Kiila 

Accordmgly,  parsuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporatioa 
hereby  amends  the  Wheat  Crop 
Insarance  Regolations  (7  CFR  Part  418). 
effective  far  the  1905  and  succeeding 
crop  years,  in  the  following  instances: 

1.  Tbe  Aathodty  Citation  for  7  CFK 
Part  418  is: 

Authority: Sect.  S08.  SIB.  PnbL  7S-M0.  SZ 
StaL  73.  77.  M  UMfided  (7  U.S.C  1806, 1516). 

r  7  CFR  418.7(d)  is  amended  aod  the 
policy  therein  revised  to  read  as  set 
forth  belowr 

§  418.7    Ilia  s|?|?aiTatffl**  ana  poacy. 
•        •        •        *        * 

(d)  The  application  for  the  1985  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37;  400.38).  and  may  be  amended 
&om  time  to  time  Cor  subsequent  crop 
years.  The  provisions  of  the  Wheat  Crop 
Insurance  Policy  for  the  1985  and 
succeeding  crop  years  are  as  fallows: 

Da>AKTM£NT  OF  AGBJCULTURE 


Federal  Crap 


Covporalie 


Wheat — Crop  Insurance  Policy 

(This  is  a  continuous  ooatract  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premhun  and  your 
compliance  with  all  applicable  provisions. 

Thrau^Kiut  titis  poKcy.  "you"  and  "your" 
refer  to  tiie  iaeiiiiul  abown  oa  tlie  accepted 
Apptkatioa  and  "we,"  "na."  and  "our"  refer 
to  tlM  Federal  Oop  iaMtrance  Coi|MratioD. 


Tenia  and  CanditiaaB 

1.  Cause  of  loss. 

a.  Tke  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period. 

(1)  Adverse  weather  conditions; 

(2)  Fire: 

(3)  Insects: 

(4)  Plant  disease: 

(5)  Wildlife: 

(6)  Earthquake; 

(7)  Volcanic  eruption:  or 

(8)  Failure  of  irrigation  water  supply  after 
planting  due  to  unavoidable  causes; 
unless  those  causes  are  expected,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(7). 

b.  We  will  not  insare  against  any  loss  of 
production  due  to: 

(1)  Tbe  neglect  miananageaoent  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants,  or  employees: 

(2)  The  failure  to  follow  recognized  good 
wheat  farming  practices: 

(3)  Damage  resulting  from  the 
impoundment  of  water  by  any  govemmeatal. 
pubUc  or  private  dam  or  reaervior  project:  or 

(4)  Any  cause  not  specified  in  section  la  aa 
an  insured  loss. 

Z.  Crop,  acreage,  and  share  insured. 

a.  IVe  crop  insured  will  be  wheet  planted 
for  harvest  as  ^ain,  grown  on  insured 
acreage,  and  for  which  a  guarantee  and 
premium  rate  ere  provided  by  tike  acturial 
table. 

b.  The  acreage  insured  for  each  crop  year 
wrill  be  wheat  planted  on  insurable  acreage 
as  designated  by  the  acturial  table  and  in 
which  yon  have  a  share,  as  reported  by  you 
or  as  determined  by  us.  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  wheat  at  the  tune  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  Where  the  farming  practices  carried  out 
are  not  in  accordance  with  the  farming 
practices  for  which  the  premium  rate  have 
been  established; 

(2)  Which  is  irrigated  and  an  irrigated 
practice  ia  not  provided  by  the  actuarial  table 
unless  yoB  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3: 

(3)  Which  is  destroyed  and  it  is  practical  to 
recant  to  wheat  but  such  acreage  is  not 
replanted: 

(4)  Initially  planted  after  the  fhial  plnnHng 
date  contained  in  tbe  actuarial  table  unless 
you  agree  in  writing  on  our  form  to  coverage 
reduction: 

(5)  Of  volunteer  wheal; 

(6)  Planted  to  a  type  or  variety  of  wheat  not 
established  as  adapted  to  the  area  or 
excluded  by  tlte  actuarial  table,  or 

(7)  Planted  with  a  crop  other  than  wheat 


e.  Where  insarance  is  provided  for  an 
irrigated  practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  Ikave  adequate 
facilities  aad  water,  at  the  time  of  planting,  to 
carry  out  a  good  wheat  irrigation  practice; 
and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  wheat  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  \inavoidable  cause. 

f.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured 
unless  we  agree  in  writing  to  insure  such 
acreage. 

g.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  published  under  any  Act  of 
Congress,  if  we  advise  you  of  the  limM  prior 
to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  wheat  in  tiie  county  in 
which  you  have  a  sheue; 

b.  The  practice:  and 

c.  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  wtieet  planted  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
*  indemnities  may  be  determine  on  the  basis  of 
information  you  submit  on  this  report.  If  you 
do  not  submit  this  repori  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  aod  practice  or  we 
may  deny  liability  on  any  unit.  Any  repori 
submitted  by  you  may  be  revised  only  upoa 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  t>efore  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  tiie  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting,  times 
the  applicable  premium  adjustment 
percentage  contained  in  the  foUowing  table. 
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Premium  Adjustment  Table  * 
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b.  biterest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  Vt%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  Any  premium  adjustment  applicable  to 
the  contract  will  be  transferred  to: 

(1)  The  contract  of  yotu'  estate  or  surviving 
spouse  if  you  die; 

(2)  The  contract  of  the  person  who 
succeeds  you  if  such  person  had  previously 
participated  in  the  farming  operation;  or 

(3)  Your  contract  if  you  stop  farming  in  one 
county  and  start  farming  in  another  county. 

d.  If  participation  is  not  continuous,  any 
premium  will  be  computed  on  the  basis  of 
previous  unfavorable  insurance  experience 
but  not  premium  reduction  under  section  5a 
will  be  applicable. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Aigriculture  or  its  Agencies. 

7.  Insurance  period. 

a.  Insurance  attaches  when  the  wheat  is 
planted  except  that,  in  counties  with  an  April 
IS  cancellation  date,  insurance  of  fall  planted 
wheat  attaches  on  April  16  following 
planting,  if  there  is  an  adequate  stand  on  this 
date  to  produce  a  normal  crop. 

b.  Insurance  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  wheat: 

(2)  Combining,  threshing,  or  removal  from 
the  Held; 


(3)  Final  adjustment  of  a  loss;  or 

(4)  The  date  shown  below  of  the  calendar 
year  in  which  wheat  is  normally  harvested: 

(a)  Alaska September  25; 

(b)  All  other  states October  31. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  harvest,  the  wheat  on 
any  unit  is  damaged  and  you  decide  not  to 
further  care  for  or  harvest  any  part  of  it; 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use;  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  wheat  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant.  You 
must  notify  us  when  such  acreage  is  put  to 
another  use. 

(2)  If  you  anticipate  a  loss  on  any  unit,  you 
must  give  us  notice: 

(a)  At  least  15  days  before  the  begiiming  of 
harvest;  or 

(b)  Immediately,  if  probable  loss  is  later 
determined.  A  representative  sample  of  the 
unharvested  wheat  (at  least  10  feet  wide  and 
the  entire  length  of  the  field)  must  be  left 
intact  for  a  period  of  15  days  from  the  date  of 
notice,  unless  we  give  you  written  consent  to 
harvest  the  sample. 

(3)  In  addition  to  the  notice  required  by  this 
section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  30  days  after  the  earliest 
of: 


(a)  Total  destruction  of  the  wheat  on  the 
unit: 

(b)  Harvest  of  the  «mit;  or 

(c)  The  date  for  the  end  of  the  insiu^nce 
period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  wheat  which  is 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  wheat  on  the 
unit; 

(2)  Harvest  of  the  unit;  or 

(3)  The  date  for  the  end  of  the  insurance 
period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  wheat 
on  the  unit  and  that  any  loss  of  production 
has  been  directly  caused  by  one  or  more  of 
the  insured  causes  during  the  insurance 
period;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  wheat  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 
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(4)  Multiplying  this  rasult  by  your  ahara. 

d.  [f  the  infomiAtion  reported  by  you  results 
IB  e  lOiver  preoimiD  ttmi  toe  actusi  pvemiiifls 
determined  to  be  due.  the  imhnniiWji  wlB  be 
re^Hoed  proportionately. 

e.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
production. 

(1)  Mature  wheat  production  which 
otherwise  is  not  eligible  for  quality 
adiustmeat  will  be  reduced  .12  peroant  for 
each  .1  patcentave  poial  of  laoistve  in  excess 
of  13.5  pwcent;  or 

(Z)  matve  wiieat  production  which,  due  to 
imtnble  causes,  has  a  test  weight  of  less 
than  53  pounds  per  bushel  or.  as  determined 
by  a  licensed  grain  grader  in  accordance  with 
the  Official  United  States  Cram  Standards, 
contains  more  than  10  percent  kernel 
oMBagei  nore  tflan  \c  percent  simmkefi 
kernels:  more  than  6  green  garlic  bulMets  or 
an  equivalent  of  dry  or  partly  dry  garlic 
bulblets  in  a  1000-gram  sample;  or  is  sinutty 
or  ergoty.  will  be  adjusted  by: 

(a)  Dividing  the  value  per  bushel  of  the 
ioaured  wheat  by  the  price  per  bushel  of  U^ 
No.  2  wheat  and 

0>]  Makipiying  the  raault  by  the  number  of 
banhels  off  such  wheat 

Hie  applicable  price  for  No.  2  whaat  will 
be  (he  local  market  price  on  the  earlier  of  the 
day  the  !•••  is  abated  or  the  day  the 
insured  wheat  is  sold. 

(3)  Any  harvested  production  from  oQier 
crops  growdng  in  the  wheat  «vill  be  counted 
aa  wheat  on  a  weight  basis. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  prodadioa  last  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  whaat  £arming  practicea; 

(b)  Not  less  than  the  guarantee  ior  any 
acreage  which  ia  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause: 

(c)  Any  unharvested  production. 

(5J  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  ba 
considered  production  unless  such  acreage: 

(a]  Is  not  put  to  another  use  before  harvest 
of  wheat  becomes  general  in  the  county; 

(bl  Is  harvested:  or 

(c)  Is  further  damaged  by  an  insured  cause 
before  the  acreage  is  pot  to  another  use. 

(6)  We  may  determine  the  amount  of 
production  of  any  unharvested  wheat  on  the 
basis  of  field  appraisals  conducted  after  the 
end  of  the  insurance  period. 

(7)  When  you  have  elected  to  exchide  hail 
and  fire  as  insured  causes  of  loss  and  the 
wheat  is  damaged  by  hail  or  fire,  appraisals 
for  laihisuied  causes  will  be  made  in 
accordance  with  Farm  PCI-78,  "Reqnest  To 
Exclude  Hail  and  Prre". 

(8)  The  commingled  production  of  units  wiH 
be  allocated  to  such  miits  in  piopuition  to  our 
liability  on  the  harvested  acreage  of  eadi 
unit 

f.  You  must  not  abandon  any  acreage  to  at. 

g.  Ton  may  not  bring  suit  or  action  againat 
us  unless  you  have  complied  with  aM  policy 
provisions.  If  a  daua  is  demed.  yoa  may  sae 
us  in  the  Unilad  SUtaa  Diatrict  Court  under 
the  provisions  of  7  U.S.C.  150e(c).  You  mnai 
briag  sait  within  12  aNaths  of  the  date  aotioa 
of  denial  is  mailed  to  and  received  by  yoa. 


h.  We  win  pay  the  loss  within  30  days  after 
«•«  reach  apvaaMait  with  y«a  or  eatty  of  a 
final  judgment,  fai  no  instance  wiM  we  be 
HMe  for  interest  or  damages  in  connection 
with  &ay  daim  for  indemnity,  whether  we 
approve  or  disapprove  such  claim. 

i.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  wheat  is  planted  for  any 
crop  year,  aay  indaauiity  will  be  paid  to  the 
peraasi(8)  we  deteiasine  ta  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1]  The  anMMiat  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(2J  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purposes  of  this 
aectiOB.  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  nay  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misreprceewtad 
aay  owiterial  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  ri^t  to  indemnity  on 
insured  sharv. 

If  you  tranafer  aay  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  will  be  on 
our  form  and  approved  by  us.  We  may  coMect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  re^ionsibilities  undar  the 
contract 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  «vith  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or 
part  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  phis 
our  expenses,  the  excess  will  be  paid  to  3rou. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  after  the  ttane 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale  or  other  disposition  of  all 
wheat  prodnced  on  each  unit  induding 
separate  records  showing  the  same 
information  for  production  from  any 
uiMisared  acreage.  Any  person  designated  by 
us  will  have  access  to  «*ch  records  and  the 
farm  for  porposee  related  to  the  contract. 

tS.  Life  of  contract  cancellation  and 
termination. 


a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  for  such  crcp  year. 
Tbaraafter.  the  contract  «vill  continue  in  force 
for  each  succeeding  crop  year  unless 
ranrelod  or  tarminatad  as  provided  In  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  aay  surcaading  crop  yaar  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  terminate  as  to  aniy 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amoant  oue: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  the  payment  under  such  other  program 
and  set  off  were  approved. 

d.  The  cancellation  and  termination  datea 
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e.  If  yoa  die  or  are  fudicially  dedarad 
incompetent  or  if  you  are  an  entity  other 
than  an  ladhridiial  aad  such  entity  ia 
dissolved,  the  contract  will  terminate  as  of 
the  dale  of  death,  jadicial  declaratioa  or 
dissolution.  Homrerer.  If  such  event  occurs 
after  insurance  attaches  for  any  crop  year, 
the  coatract  svill  continue  in  force  throagh  the 
crop  year  aad  terminata  at  the  end  thereot 
Death  of  a  partner  in  a  partnership  will 
diaaolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

f.  The  contract  will  terminate  if  no  premium 
is  earned  for  five  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
December  31  preceding  the  cancellatioa  data 
for  counties  with  an  April  15  cancellation 
date  and  by  May  31  preceding  the 
cancellation  date  for  all  other  counties. 
Acceptance  of  any  changes  will  be 
condusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract 

17.  Meaning  of  terms. 

For  the  purposes  of  wheat  crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  wheat  insurance  in  the  county. 

b.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county,  as  shown  by  the  actuarial 
table. 

c  "Crop  year"  means  the  period  within 
which  the  wheat  is  normally  grown  and  is 
designated  by  the  calendar  year  In  which  the 
wheat  is  normally  harvested. 

d.  "Harvest"  means  the  completion  of 
combining  or  threshing  of  wheat  on  the  unit. 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

f.  "Insured"  means  the  person  wrho 
submitted  the  application  accepted  by  ns. 

g.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trost  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereoL 

h.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  ba  selected  by  you  or 
designated  by  us. 

i.  "Tenant"  means  a  persons  who  rents 
land  from  another  person  for  a  share  of  the 
wheat  or  a  share  of  the  proceeds  therefront 

j.  "Unit"  means  all  insurable  acreage  of 
wheat  in  the  county  on  the  date  of  planting 
for  the  crop  year 


(1)  In  whkh  you  have  a  100  percent  abara: 
or 

(2)  Which  is  otvned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment  or  any  consideration  other  than  a 
share  in  tha  wheat  on  snt^  land  will  be 
considered  as  owned  by  the  lesaea.  Land 
which  would  otherwise  be  one  unit  may  ba 
divided  according  to  applicable  guidelines  on 
file  in  your  service  offica  or  by  written 
agreement  with  us.  Units  will  be  determined 
when  the  acreage  is  reported.  Errors  in 
reporting  units  owy  be  corrected  by  us  to 
conform  to  applicable  guidelines  when 
adjusting  a  loas.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  memk>er  of  your 
houaebold  to  be  your  bona  fide  share  or  tha 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

IS.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
shall  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices.  * 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  tha  designated  time 
unless  otherwise  provided  by  tha  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washingtoa  D.C  on  |uly  11. 19S4. 
Peter  F.  Cola. 

Secretary.  Federal  Crop  Insurance 
Corporation. 

Dated:  November  IS.  19B4. 

Approved  by: 
Edward  Hews. 
Acting  Manager. 

|FR  Doc  M-xrvi  Filed  11-Z3-S*:  S^«5  ami 
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7  CFR  Pari  419 

[Doc  1343S;  AmdL  No.  1] 

Barley  Crop  Insurance  ReguiaftiofW 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

SUMIMMV:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends,  the 
Barley  Crop  Insurance  Regulations  (7 
CFR  419),  effective  for  the  1985  and 
succeeding  crop  years  by:  (1]  Changing 
the  end  of  insurance  period  date  in 
Alaska  to  September  25;  (2]  eliminating 
the  "7-day  residue"  provision:  (3) 


clarifying  specific  quality  standards 
stated  in  tfa«  policy:  (4)  changing  tbs 
term  "mature  productioa"  to  "harvested 
production;"  (5)  adding  the  failure  of 
irrigatioa  water  supply  after  pianting 
because  of  an  unavoidable  cause  as  an 
insured  cause  of  loss;  and  (6)  providing 
procedures  for  insuring  maltiiig  barley 
grown  under  contract  The  intended 
effect  of  this  rule  is  to  update  tha 
provisions  of  the  contract  for  insuring 
bariey.  clarify  terminology,  add  another 
cause  of  loss,  provide  for  a  different 
insurance  period  in  Alaska  to  conform 
with  current  farming  practices,  and 
provide  for  insurance  to  be  offered  on 
malting  barley  grown  under  contract 
EFFECTIVE  DATE:  December  26, 1984. 
FOn  FURTNEN  MFONMATION  CONTACn 

Secretary,  Federal  Crop  Insurance 
Corporation.  U.S.  Department  of 
Agriculture,  Washington.  D.C  20250. 
telephone  (202)  447-3325. 
SUPPUBMMTAIIV  mrowsuTioii.  This 
action  has  been  revie«ved  under  USOA 
procedures  established  by  Departmental 
Regulation  No.  1521-1  (December  15, 
1983).  This  action  constitutes  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review    • 
date  established  for  these  regulations  is 
February  1. 1989. 

Merritt  W.  Sprague.  Manager.  FCIC 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17. 19B1). 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
governments,  or  a  geographical  region: 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  iimovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
will  not  increase  the  Federal  paperwoilc 
burden  for  individuals,  small  businesses, 
and  other  persons. 

The  tide  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Tide — Crofr 
Iiuurance:  Number  10.450. 

This  program  is  not  subject  to  dw 
provisions  of  Executive  Older  12S72 
which  requires  inteigovenmaental 
coiwultation  with  State  and  local 
officials.  See  die  Notice  related  to  7  CFR 
3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1963). 

This  acdoo  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibilify 
Act  therefore,  no  Regulatory  Flexibilify 
Analysis  was  prepared. 
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This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Tuesday,  July  10. 1984,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  FedlBral  Register  at  49 
FR  28061,  proposing  to  amend  the  Barley 
Crop  Insurance  Regulations  (7  CFR  419). 
effective  for  the  1985  and  succeeding 
crop  years,  as  follows: 

1.  Section  1 — Add  the  failure  of 
irrigation  water  supply  because  of 
unavoidable  cause  as  an  insurable  cause 
of  loss. 

2.  Section  7 — Change  the  date  for  the 
end  of  insurance  period  in  Alaska  to 
September  25. 

3.  Section  8 — Eliminate  the  7-day 
residue  provision. 

4.  Section  9e(2) — Clarify  specific 
quality  standards  stated  in  the  policy. 
This  replaces  the  grade  designation  (e.g.; 
U.S.  No.  4)  contained  in  current  policies 
and  states  the  specific  factors  which  are 
involved  in  quality  determinations. 

5.  Section  9e(3>— Change  "mature 
production"  to  "harvested  production" 
to  clarify  terminology. 

In  addition,  to  provide  that  malting 
barley  grown  under  contract  may  be 
insurable,  FCIC  adds  a  new  subsection 
to  the  Barley  Crop  Insurance 
Regulations  (7  CFR  419.8)  to  provide 
procedures  for  such  insurance. 

The  public  was  given  60  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but,  none 
were  received.  Therefore,  the  proposed 
rule  as  published  is  hereby  adopted  as 
final. 

List  of  Subiects  in  7  CFR  Part  419 

Crop  insurance;  Barley. 

Final  Rule 

PART  419-KAMENDED] 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Barley  Crop 
Insurance  Regulations  (7  CFR  Part  419), 
effective  for  the  1985  and  succeeding 
crop  years,  in  the  following  instances: 

1.  The  authority  for  7  CFR  Part  419  is: 

Anthotitr-  Sees.  508.  510,  Pub.  L.  75-43a  52 
Stat  73. 77,  ■•  amended  (7  U.S.C  1508. 1516). 

2.  7  CFR  419.7(d)  is  amended  to  read: 
|41t.7    Tlw 


(d)  The  application  for  the  1985  and 
succeeding  crop  years  is  found  at 


Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37.  400.38]  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Barley  Crop 
Insurance  Policy  for  the  1985  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Fadoral  Crop  Insurano*  Cotponiiaa 

Barley — Cmp  Insurance  Policy 

(This  is  a  continuous  contract  Refer  to 
section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compUance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire: 

(3)  Insects: 

(4)  Plant  disease: 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply 
after  planting  due  to  unavoidable  causes: 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(7). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect  mismanagement  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants,  or  employees: 

(2)  The  failure  to  follow  recognized  good 
barley  farming  practices: 

(3)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project  or 

(4)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  barley  planted 
for  harvest  as  grain,  grown  on  insured 
acreage,  and  for  which  a  guarantee  and 
premium  rate  are  provided  by  the  actuarial 
table.  A  mixture  of  barley  with  either  oats  or 
wheat  or  both  planted  for  harvest  as  grain 
may  also  be  insured  if  provided  for  by  the 
sctuarial  table.  The  production  from  such 
mixture  will  be  considered  as  barley  on  a 
weight  basis. 

b.  The  acreage  insured  for  each  crop  year 
will  be  barley  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  barley  at  the  time  of  planting. 

d.  We  do  not  insure  any  screage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 


for  which  the  premium  rates  have  been 
established; 

(2)  Which  is  irrigated  and  an  Irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  screage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(3)  Which  is  destroyed  and  it  is  practical  to 
replant  to  barley  but  such  acreage  is  not 
replanted; 

(4)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table  unless 
you  agree  in  writing  on  our  form  to  coverage 
reduction; 

(5)  Of  volunteer  barley: 

(6)  Planted  to  a  type  or  variety  of  barley 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table;  or 

(7)  Planted  with  a  crop  other  than  barley 
except  as  provided  in  section  2a. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  of  planting,  to 
carry  out  a  good  barley  irrigation  practice; 
and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  barley  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  iminsured  cause.  The  failure  or 
breakdo«vn  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause, 

f  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured 
unless  we  agree  in  writing  to  insure  such 
acreage. 

g.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  barley  in  the  county  in 
which  you  have  a  share; 

b.  The  practice;  and 

c.  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  barley  planted  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  repori  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

c  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
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for  submitting  appHcalions  for  the  crop  jrear 
as  estabKshed  by  the  actuarial  table. 
5.  Annual  preminai. 


a.  The  annual  premium  is  eamad  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 

Premium  Adjustment  Table  ■ 
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premium  rata,  tinies  the  insured  acreage, 
times  your  share  at  the  time  of  planting,  < 
the  applciable  premium  ad)ustment 
percentage  contained  in  the  following  table 
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b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  Vt%\  simple  interest 
per  calendar  month,  or  any  part  thereof  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  Any  premium  adjustment  applicable  to 
the  contract  will  be  transferred  to: 

(1)  The  contract  of  your  estate  or  surviving 
spouse  if  you  die: 

(2)  The  contract  of  the  person  who 
succeeds  you  if  such  person  had  previously 
participated  in  the  farming  operation:  or 

(3)  Your  contract  if  you  stop  farming  in  one 
county  and  atari  farming  in  another  county. 

d.  If  participation  is  not  continuous,  any 
premium  will  be  computed  on  the  basis  of 
previous  unfavorable  insurance  experience 
but  no  premium  reduction  under  section  5a 
will  be  apphcable. 

6.  Deductions  for  det>t 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

a.  Insurance  attaches  when  the  barley  is 
planted  except  that  in  counties  with  an  April 
15  cancellaUon  date,  insurance  on  fall 
plantad  barley  will  attach  April  16  following 


planting,  provided  there  is  an  adequate  stand 
on  this  date  to  produce  a  normal  crop, 
b.  Insurance  ends  at  the  earliest  o^ 

(1)  Total  destruction  of  the  barley, 

(2)  Combining,  threshing,  or  removal  from 
the  field: 

(3]  Final  adjustment  of  a  loss:  or 

(4)  The  date  shown  below  of  the  calendar 

year  in  which  the  bariey  is  nonnally 

harvested: 

(a]  Alaska September  25:  aiul 

(b)  All  odter  states ™ October  31. 

8.  Notice  of  damage  or  loas. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if. 

(a)  During  the  period  before  harvest,  the 
barley  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
pari  of  it: 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use;  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  barley  and 
given  written  consent  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant  You 
must  notify  ua  when  such  acraafe  is  put  to 
another  use. 

(2)  If  you  anticipate  a  loss  on  any  unit  yon 
must  give  us  notice: 


(a)  At  least  IS  days  before  the  beginning  of 
harvest  or 

(b)  Immediately,  if  probable  loss  is  later 
determined.  A  representative  sample  of  the 
unharvested  barley  (at  least  10  feet  wide  and 
the  entire  length  of  the  field)  must  be  left 
intact  for  a  period  of  IS  days  from  the  date  of 
notice,  unless  we  give  you  written  consent  to 
harvest  the  sample. 

(3)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  90  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  bariey  on  the 
unit 

(b)  Harvest  of  the  unit  or 

(c)  llie  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  tvritten  consent  from  us 
before  you  destroy  any  of  the  barley  which  is 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

B.  Qaim  for  indemnity. 

a.  Any  claim  for  indeouiity  on  a  tinlt  muat 
be  submitted  to  us  on  our  form  not  lalar  than 
60  days  after  the  earliest  ot 

(1)  Total  destruction  of  the  barley  on  tha 
imit 

(2)  Harvest  of  the  unit  or 
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(3)  Th«  calendar  data  for  the  end  of  the 
inaurance  period. 

b.  We  will  not  pay  any  indemnity  unleaa 
you: 

(1)  Eatablish  the  total  production  of  barley 
on  the  unit  and  that  any  loM  of  production 
has  been  directly  cauaed  by  one  or  more  of 
the  insured  causes  during  the  insurance 
period  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by. 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  barley  to  be  counted  (see 
section  Se): 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  results 
in  a  lower  premium  than  the  actual  premium 
determined  to  be  due.  the  indemnity  will  be 
reduced  proportionately. 

e.  The  total  production  to  be  counted  for  a 
unit  «viU  include  all  harvested  and  appraised 
production. 

(1)  Mature  barley  production  which 
otherwise  is  not  eligible  for  quality 
adjustment  will  be  reduced  .12  percent  for 
each  .1  percentage  point  of  moisture  in  excess 
of  14.5  percent;  or 

(2)  Mature  barley  production  which,  due  to 
insurable  causes,  has  a  test  weight  of  less 
than  40  pounds  per  bushel  or,  as  determined 
by  a  Federal  or  State  licensed  grain  grader  in 
accordance  with  the  Official  United  States 
Grain  Standards,  contains  less  than  S5 
percent  sound  barley;  more  than  8  percent 
damaged  kernels;  more  than  35  percent  thin 
barley:  or  more  than  5  percent  black  barley; 
or  is  smutty,  garlicky,  or  ergoty,  will  be 
adjusted  by: 

(a)  Dividing  the  value  per  btiahel  of  such 
barley  by  the  price  per  bushel  of  U.S.  No.  2 
barley:  and 

(b)  Multiplying  the  result  by  the  number  of 
bushels  of  such  barley. 

The  applicable  price  for  No.  2  barley  «vill 
be  the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  such 
barley  was  sold. 

(3)  Any  harvested  production  from  other 
crops  growing  in  the  barley  will  be  counted 
as  barley  on  a  weight  basis. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  barley  fanning  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(c)  Any  unharvested  production. 

(5)  Any  appraisal  we  have  made  on  inaured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage: 

(a)  Is  not  put  to  another  use  before  harvest 
of  baHey  becomes  general  In  the  county; 

(b)  Is  harvested;  or 

(c)  Is  further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(6)  We  may  determine  the  amount  of 
production  of  any  unharvested  barley  on  the 


basis  of  field  appraisals  conducted  after  the 
end  of  the  insurance  period. 

(7)  When  you  have  elected  to  exclude  hail 
anid  fire  as  insured  causes  of  loss  and  the 
barley  is  damaged  by  hail  or  fire,  appraisals 
for  uninsured  causes  will  be  made  in 
accordance  with  Form  Fa-78,  "Request  To 
Exclude  Hail  And  Fire". 

(8)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  bring  suit  or  action  against 
us  unless  you  have  complied  with  all  policy 
provisions.  If  a  claim  is  denied,  you  may  sue 
us  in  the  United  States  District  Court  under 
the  provisions  of  7  U.S.C.  150e(c).  You  must 
bring  suit  within  12  months  of  the  date  notice 
of  denial  is  mailed  to  and  received  by  you. 

h.  We  will  pay  the  loss  within  30  days  after 
we  reach  agreement  with  you  or  entry  of  a 
final  judgment.  In  no  instance  will  we  be 
liable  for  interest  or  damages  in  connection 
with  any  claim  for  indemnity,  whether  we 
approve  or  disapprove  such  claim. 

i.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  barley  is  planted  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
per8on(s)  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance;  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purposes  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
inaured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  violence  will  be 
effective  as  of  the  beginning  of  the  crop  year 
with  respect  to  which  such  act  or  omission 
occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  your  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 


Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  Farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale  or  other  disposition  of  all 
barley  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  th« 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim:  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  State* 
Department  of  Agriculture  %vill  be  the  date 
both  the  payment  under  such  other  program 
and  set  off  have  been  approved. 

d.  The  cancellation  and  termination  dates 


SMM  md  cowiiy 
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Naur    Maiiiin.    axoapi    Tan 

Alio  ^1 

Aug.  31 

County:      OMahoma      and 

Taxaa. 

Kit  Canon.  Linootn.  Ekatt.  El 

Aug.  31 

No*.  30. 

Paao.  Puabk).  Laa  Anmaa 

Counsaa,  Co«orado  wtd  al 

Cotorado     oowisaa     tying 

■cut)  and  aaat  Swraot  and 

Kwaaa. 

Artianaaa,  Louisiwia.  Maaourt, 

Sapt  30 

Sam  30. 

Nhnoia,       Indtana,        Naw 

and  M  (talaa  lying  aouti 

and  aast  thareot 

Sapl  30 

Now.  30. 

and  Nm  Yon. 

Oct  31 

Now.  30. 

and  Nya  Counttaa.  Ntvma*. 

M  o«iar  Cotorado  counaaa: 

Ajw.  IS 

Apr.  IS. 

al  othar  NaMKta  counaaa; 

Taoa  County.  Nm  M«doo 

and  as  oltiar  StMaa. 

e.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  However,  if  such  event  occurs 
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after  insurance  attaches  for  any  crop  year, 
the  contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

f.  The  contract  will  terminate  if  no  premium 
is  earned  for  five  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  Ail  contract  changes 
will  be  available  at  your  service  office  by 
December  31  preceding  the  cancellation  date 
for  counties  with  an  April  15  cancellation 
date  and  by  May  31  preceding  the 
cancellation  date  for  all  other  counties. 
Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purpose  of  barley  crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
iminsurable  acreage,  and  related  information 
regarding  bariey  insurance  in  the  county. 

b.  "County"  means  the  county  shown  on 
the  apphcation  and  any  additional  land 
located  in  a  local  producing  area  bordiering 
on  the  county,  as  shown  by  the  actuarial 
table. 

c.  "Crop  year"  means  the  period  within 
which  the  barley  is  normally  grown  and  will 
be  designated  by  the  calendar  year  in  which 
the  barley  is  normally  harvested. 

d.  "Harvest"  means  the  completion  of 
combining  or  threshing  of  the  barley  on  the 
unit. 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

f.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

g.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

h.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

i.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  barley 
or  a  share  of  Uie  proceeds  therefrom. 

j.  "Unit"  means  all  insurable  acreage  of 
barley  in  the  county  on  the  date  of  planting 
for  the  crop  year 

(1)  in  which  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 


share  in  the  barley  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office  or  by  written 
agreement  with  us.  Units  will  be  determined 
when  the  acreage  is  reported.  Errors  in 
raportlng  units  may  be  corrected  by  us  to 
conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
pohcy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract 

19.  Determinations. 

All  determinations  required  by  the  pohcy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

3.  7  CFR  Part  419  is  amended  by 
adding  a  new  subsection  to  read  as 
follows: 

9419J    Malting  barley  option. 

(a)  Notwithstanding  the  provisions  of 
subsection  (d)9c  and  e  of  the  policy 
found  at  §  419.7,  an  insured  producer 
may,  upon  submission  and  approval  by 
the  Corporation  of  a  Malting  Barley 
Option  Amendment,  elect  to  insure  all 
insurable  acreage  in  which  the  insured 
has  a  share  which  is  grown  under 
contract  or  agreement  with  a  company 
in  the  business  of  buying  Malting  Barley: 
Providing  (1)  all  acreage  of  malting 
barley  in  the  county  in  which  the 
insured  has  a  share  and  which  is  grown 
under  the  contract  or  agreement  which 
is  executed  by  both  parties  before  the 
acreage  report,  must  be  insured,  and  (2) 
the  Malting  Barley  Option  Amendment 
will  be  applicable  only  for  the  crop  year 
for  which  it  is  submitted.  A  new 
Amendment  must  be  submitted  for  each 
subsequent  crop  year. 

(b)  For  those  insureds  who  elect  to 
insure  malting  barley  under  the  Malting 
Barley  Option  Amendment,  all 
provisions  of  the  Barley  crop  insiu-ance 
policy  will  apply,  except  those  in 
conflict  with  the  Amendment.  The  terms 
of  the  Amendment  are: 


U.S.  DEPARTMENT  OF  AGRICULTUKE 

Federal  Crap  Insuranoe  Corporatioo 

FQ-        [3-9*] 

BaHey  Crop  Insurance  Policy 

Malting  Bariey  Option  Amendment 

Insured's  Name   ^^^^^^^^^^^.^— 

Address 

Contract  No. 

Crop  Year  ■ 


Identification  No.    

SSN Tax 

It  is  hereby  agreed  that  a  signed  Malting 
Barley  Option  Amendment  will  be  submitted 
to  us  on  or  before  the  final  date  for  accepting 
applications  for  each  crop  year  you  wish  to 
insure  your  malting  barley  under  this 
Amendment  and  upton  otir  approval  the 
following  terms  and  conditions  will  apply: 

(1)  You  must  have  a  Federal  Crop 
Iiuurance  Barley  Policy  (Basic  Policy)  in 
force. 

(2)  Ail  acreage  of  malting  barley  in  the 
coimty  in  which  you  have  a  share  grown 
under  contract  or  agreement  (contract]  with  a 
company  in  the  business  of  buying  Malting 
Barley  (company)  must  be  insured  under  this 
Amendment.  All  other  barley  acreage  will  be 
insured  under  the  terms  of  the  basic  poUcy. 
The  contract  must  be  executed  and  binding 
on  both  the  insured  and  the  company  before 
the  acreage  report  is  due. 

(3)  Failure  to  submit  an  Amendment  for  the 
crop  year  will  result  in  your  barley  being 
insured  under  the  terms  of  the  basic  policy. 

(4)  Your  production  guarantee  will  be 
based  on  your  actual  production  history  of 
malting  barley. 

(5)  In  lieu  of  section  9c  of  the  basic  policy, 
the  indemnity  will  be  determined  on  each 
imit  by: 

a.  Multiplying  the  number  of  bushels  of 
malting  barley  under  contract  (not  to  exceed 
your  production  guarantee)  by  your  price 
election  for  malting  barley; 

b.  Adding  to  that  product  the  amount 
obtained  by  subtracting  from  your  production 
guarantee  the  number  of  bushels  under 
contract,  if  any.  and  multiplying  that 
remainder  by  your  price  election  for  other 
barley; 

c.  Subtracting  from  this  product  the  dollar 
amount  obtained  by  multiplying  the  number 
of  bushels  of  malting  barley  to  count  by  your 
price  election  for  malting  barley  plus  the 
dollar  amount  obtained  by  multiplying  the 
number  of  bushels  of  barley  that  does  not 
qualify  as  Malting  Barley  to  count  by  your 
price  election  for  barley  under  the  basic 
policy:'  and 

d.  Multiplying  this  result  by  your  share. 

(6)  In  lieu  of  section  9e  of  the  basic  policy, 
the  production  to  count  for  any  acreage 
designated  for  malting  barley  will  be 
adjusted  as  follows: 

a.  Any  mature  production  which  is  not 
eligible  for  quality  adjustment  under 
subsection  (6)(b)  will  be  reduced  .12  percent 
for  each  .1  percentage  point  of  moisture  in 
excess  of  13.0  percent 


■  To  determine  Malting  Bariey  to  count  and 
Barley  to  count  aee  subsection  9e  of  the  baiic 
policy. 
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b.  Any  mature  harvested  malting  bariey 
production,  or  any  appraised  production 
which,  due  to  insurable  causes,  has  a  test 
weight  of  less  than  48  pounds  per  bushel  or 
as  determined  by  a  Federal  or  State  licensed 
grain  grader  in  accordance  with  the  OfTicial 
United  States  Grain  Standards,  contains  less 
than  95  percent  suitable  malting  types;  less 
than  93  percent  sound  barley  more  than  10 
percent  thin  barley;  or  more  than  2  percent 
black  barley:  or  is  smutty,  garlicky,  or  ergoty 
shall  be  adjusted  by: 

(I)  Dividing  the  value  of  such  barley  by  the 
contract  price:  and 

(2]  Multiplying  the  results  by  the  number  of 
bushels  of  harvested  or  appraised  production. 

(7)  If  a  fixed  contract  price  is  not  included 
in  your  contract  with  the  company,  prior  to 
the  time  the  acreage  report  is  due,  we  will 
determine  the  contract  price. 

(8)  Notwithstanding  the  provision  of 
section  17j  of  the  basic  policy,  we  may  agree 
that  insurable  acreage  growm  under  the 
provisions  of  this  amendment  will  be 
designated  as  separate  unit(s). 

(9)  Your  premium  rate  for  malting  barley 
will  be  set  by  the  actuarial  table. 

(10)  All  provisions  of  the  basic  policy  not  in 
conflict  with  this  amendment  are  applicable. 

(II)  The  price  election  is  $—  per  bushel. 
The  coverage  level  election  will  be  the 
election  under  yoor  basic  barley. 

Insured's  Signature 

Date    

Corporation  Representative's 

Signature  and  code  number 

Date    

Collection  of  Information  and  Data  (Privacy 
Act) 

The  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of  1974  (5 
U.S.C.  552(a)).: 

The  authority  for  requesting  the 
information  to  be  supplied  on  this  form  is  the 
Federal  Crop  Insurance  Act  as  amended  (7 
U.S.C.  1501  et  teq).  and  the  regulatioita  for 
insuring  bariey  under  the  Bariey  Crop 
Insurance  Regulations  (7  CFR  Part  419).  The 
information  requested  is  necessary  for  the 
Federal  Crop  Insurance  Corporation  (FCIC) 
to  process  the  option  to  insure  malting  bariey. 
determine  the  correct  premium  and 
indemnity,  and  to  determine  the  correct 
parties  to  the  insurance  contract.  The 
information  may  be  furnished  to  FCIC 
contract  agencies  and  contract  loss  adiusters, 
reinsured  companies,  other  U.S.  Department 
of  Agriculture  agencies.  Internal  Revenue 
Service.  Department  of  Justice,  or  other  State 
and  Federal  law  enforcement  agencies,  and 
in  response  to  orders  of  a  court, 
administrative  tribunal  or  opposing  counsel 
as  evidence  in  the  course  of  litigation. 

Furnishing  the  Social  Security  number  is 
voluntary  and  no  adverse  actions  will  result 
from  failure  to  do  so.  Furnishing  the 
information,  other  than  the  Social  Security 
number,  is  also  voluntary:  however,  failure  to 
furnish  the  correct,  complete  information 
requested  other  than  the  Social  Security 
Number  may  result  in  rejection  of  the  option 
for  insuring  malting  bariey.  and  subsequent 
denial  of  any  claim  for  indemnity  which  may 
be  filed  under  such  option,  or  may 
substantially  delay  accepUoce  of  the  Malting 
Barley  Option,  and  any  subsequent  claim  for 
indemnity. 


Done  in  Washington.  D.C,  on  September 
iaig04. 

Peter  F.Cole, 

Secretary,  Federal  Crop  Insurance 
Corporation. 

Dated:  November  15, 1964. 
Approved  by. 
Edward  Hews, 

Acting  Manager 
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7  CFR  Part  422 

(Amdt  Na  3;  Ooc  No.  1647S] 

Potato  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

SUMMAMV:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
Potato  Crop  Insurance  Regulations  (7 
CFR  Part  422).  effective  for  the  1984  and 
succeeding  crop  years,  to  provide 
procedures  for  insuring  potatoes  planted 
with  non-certified  seed  in  those  counties 
where  such  potatoes  are  produced.  The 
intended  effect  of  this  rule  is  to  amend 
the  potato  crop  insurance  policy  to 
provide  coverage  for  non-certified  seed 
potatoes  in  certain  counties  where  such 
insurance  is  offered. 
EFFIcnvc  OATC:  December  28. 1984. 
POM  PUflTHCR  INFORMA-nON  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250, 
telephone  (202)  447-3325. 
SUPPlfMENTARY  INFONMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1  (December  15,  1983). 
This  action  does  not  constitute  a  review 
under  such  procedures  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations.  The  sunset  review 
date  established  for  these  regulations  is 
April  1, 1988. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17. 1981), 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
governments,  or  a  geographical  region; 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 


individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  apply  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
ofHcials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  un  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Monday,  July  9. 1984,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  49 
FR  27950,  to  amend  the  Potato  Crop 
Insurance  Regulations  to  provide  for 
insurance  coverage  on  acreage  planted 
with  non-certified  seed  potatoes.  The 
present  potato  crop  insurance  policy 
does  not  provide  for  coverage  on  any 
acreage  planted  with  non-certified  seed 
potatoes.  The  potato  crop  insurance 
program  was  expanded  to  include 
several  counties  in  Colorado  for  the  1984 
crop  year.  Since  potato  acreage  in 
Colorado  is  normally  planted  with  non- 
certified  seed  potatoes,  it  became 
necessary  to  amend  the  potato  crop 
insurance  regulations  to  provide  for 
insurance  coverage  on  such  acreage. 
The  public  was  given  thirty  days  in 
which  to  submit  comments,  data,  and 
opinions  on  the  proposed  rule„but  none 
were  received.  The  proposed 
amendment  is  hereby  adopted  as  final 
rule. 

List  of  Subjects  in  7  CFR  Part  422 

Crop  insurance;  Potatoes. 
Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Potato  Crop 
Insurance  Regulations  (7  CFR  Part  422), 
effective  for  the  1984  and  succeeding 
crop  years,  in  the  following  instances: 

1.  The  Authority  citation  for  7  CFR 
Part  422  is: 

Authority:  506.  Pub.  L  75-430,  52  Stat.  73, 
77,  as  amended  (7  U.S.C.  1506. 1516). 
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2.  7  CFR  Part  422.7(d)  is  amended  to 
read  as  follows: 

1422.7   The  appNcatton  and  poMcy. 

(d)  The  application  for  the  1984  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
§  400.37,  S  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Potato 
insurance  Policy  for  the  1984  and 
succeeding  crop  years  are  as  follows: 

Potato  Crop  Insurance  Policy 

•  •        *        *        * 

2.  *   *    * 

(b)*  *  * 

(1)  Planted  with  non-certiHed  seed, 
except  where  otherwise  provided  by  the 
actuarial  table,  *  *  * 

*  *        •        •        * 

Done  in  Washington,  D.C,  on  October  11, 
1984. 
PetwF.  CoU, 

Secretary.  Federal  Crop  Insurance 
Corporation. 

Approved  by: 
Edward  Hews, 

Acting  Manager. 
Dated:  November  IS.  1964. 

[PR  Ooc  S4-«rW  Filed  II-IS-S*:  S.-45  ub) 
BNXMQ  COK  S41O-0S-M 


Federal  Grain  Inspection  Service 

7  CFR  Part  810 

Revision  to  ttie  U.S.  Standards  for 
Com,  U.S.  Standards  for  Sorghum,  and 
U.S.  Standards  for  Soybeans 

Correction 

In  FR  Doc.  84-24082  beginning  on  page 
35743  in  the  issue  of  Wednesday, 
September  12, 1984,  make  the  following 
correction. 

Sai0.5S7    [Corrected] 

On  page  35744,  in  S  810.557,  in  the 
table,  in  the  third  column,  the  fourth  line 
under  'Total  (percent)"  should  have 
read  "15.0"  instead  of  "5.0". 

aUXJNQ  COOC  1fOS-01-« 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturallzatton 
Service 

S  CFR  Part  238 

Contracts  with  Transportation  Lines; 
Addition  of  America  West  Airlines,  Inc. 

agency:  Immigration  and  Naturalization 
Service,  Justice. 


ACTION:  Final  rule. 


r.  This  rule  amends  the  listing 
of  transportation  lines  which  have 
entered  into  agreements  with  the 
Service  for  the  preinspection  of  their 
passengers  and  crews  at  locations 
outside  the  United  States  by  adding  the 
name  of  America  West  Airlines,  Inc. 

EPracnvi  DATC  October  25, 1984. 

FOM  nMrrHER  infomiation  contact: 

Loretta  ].  Shogren,  Director.  Policy 
Directives  and  Instructions,  Immigration 
and  Naturalization  Service,  425 1  Street, 
NW..  Washington.  DC  20536.  Telephone: 
(202)  633-3048  . 

SUPPLEMENTARY  INFORMATION:  The 

Commissioner  of  Immigration  and 
Naturalization  entered  into  agreement 
with  America  West  Airlines,  Inc.  to 
provide  for  the  preinspection  of  their 
passengers  and  crew  as  provided  by 
section  238(b)  of  the  Immigration  and 
Nationality  Act,  as  amended  (8  U.S.C. 
1226(b)).  Preinspection  outside  the 
United  States  facilities  processing 
passengers  and  crew  upon  arrival  at  a 
U.S.  port  of  entry  and  is  a  convenience 
to  the  travelling  public. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  adds 
transportation  lines'  names  to  the 
present  listing  cmd  is  editorial  in  nature. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 
rule  within  the  definition  of  section  1(a) 
of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  238 

Aliens,  Common  carriers.  Government 
contracts.  Inspections,  Transportation 
lines. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238-CONTRACTS  WITH 
TRANSPORTATION  UNES 

S  238.4    [AMENOEO] 

Section  238.4  is  amended  by  adding 
the  name  America  West  Airlines,  Inc. 
under  "At  Calgary." 

(Sees.  103  and  238  of  the  Immigration  and 
Nationality  Act  as  amended:  (8  U.S.C.  1103 
and  1228)) 

Dated:  November  19. 1964. 
Andrew  |.  Carmicliael,  |r.,. 

Associate  Commissioner.  Examinations. 
Immigration  and  Naturalization  Service. 

(FR  Doc  S4-M8S4  FiM  I1-23-S4:  t!«6  ua) 
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CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  255 

[Economtc  Regs.  ER-1396;  Amdt  No.  3  to 
Part  255,  Docket  416M] 

Carrier-Otftned  Computer  Reservations 
Systems 

agency:  Civil  Aeronautics  Board. 
ACTKNC  Final  rule. 

summary:  The  CAB  is  adopting 
amendments  to  its  CRS  rules  that 
require  airline  computer  reservations 
system  vendors  to  disclose  current 
^display  and  edit  criteria  and  weights, 
connect  points,  and  data  base  update 
procedures  and  formats  to  all  interested 
persons.  The  Board  is  also  adopting 
amendments  governing  operation  of 
computer  systems  by  airlines  to  forbid 
the  release  of  computer-generated  data 
on  a  carrier's  international  flights 
without  the  consent  of  that  carrier.  The 
CAB  changes  are  made  at  the  Board's 
own  initiative,  to  ensure  that  CRS's  do 
not  provide  unfair  competitive 
advantages  to  their  owners  or  other 
airlines. 

DATES:  Adopted:  November  9, 1964; 
Effective:  November  26, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  D.  Young  (202)  673-6060,  Paul 
Samuel  Smith  (202)  673-5450,  Barry  L 
Molar  (202)  673-5205  or  George  S. 
Baranko  (202)  673-6011,  Civil 
Aeronautics  Board,  1825  Connecticut     - 
Avenue,  NW.,  Washington,  D.C.  20428. 

SUPPLEMENTARY  INFORMATION:  In  ER- 

1385,  49  FR  32450.  August  15. 1984.  we 
adopted  comprehensive  rules  governing 
the  operation  of  computerized 
reservations  systems  by  airlines.  Among 
other  things,  the  rules  preclude  use  of 
carrier  identity  factors  (bias)  to  order 
flight  displays,  forbid  unjustly 
discriminatory  CRS  access  prices, 
require  the  disclosure  of  display  criteria, 
and  require  the  distribution  of  sales  data 
generated  by  a  CRS  to  carriers 
participating  in  that  system. 

In  EDR-476,  49  FR  35507.  September 
10, 1964,  we  proposed  two  modifications 
which  we  believed  would  improve  the 
operation  of  our  rules.  First,  we 
proposed  to  require  vendors  to  disclose 
criteria  for  selection  and  display  of 
information  to  any  interested  person, 
not  just  airlines  and  agents. 

We  have  received  comments  on  this 
proposal  from  American  Airlines.  Inc., 
Continental  Airlines,  Inc.,  the  Regional 
Airline  Association  (RAA).  Trans  World 
Airlines.  Inc..  United  Airlines,  Inc.,  and 
USAir.  Inc.  Reply  comments  were  filed 
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by  Delta  Air  Lines.  Inc.  and  Pan 
American  World  Airways.  Inc. 

We  are  adopting  the  rule  as  proposed. 
No  party  has  offered  good  reasons  why 
it  should  not  be  adopted  and  we  are 
conHdent  it  will  result  in  significant 
benefits  to  the  pubhc. 

In  EOR-476  we  also  proposed  to  limit   - 
the  information  CRS  vendors  must 
disclose  to  participating  carriers. 
American.  Pan  Am  and  USAir 
commented  on  this  prop>osal  as  well.  In 
addition.  Air  France,  Air  New  Zealand, 
British  Airways.  KLM  Royal  Dutch 
Airlines  and  Viacao  Aerea  Rio- 
Crandense  (Varig)  filed  comments. 
Reply  comments  were  Tiled  by  Japan 
Airlines  Company.  Ltd.  and  Lufthansa 
German  Airlines  (jointly),  Northwest 
Airhnes,  Inc.,  Sabena  Belgian  World 
Airlines  and  Swiss  Air  Transport 
Company.  Ltd. 

While  we  are  adopting  the  rule 
essentially  as  proposed,  we  find  that  it 
must  be  more  carefully  explained  and  its 
application  clarified.  As  is  more  fully 
explained  below,  the  rule  will  prohibit  a 
CRS  vendor  from  disclosing  the 
international  marketing  data  of  any 
carrier  tvithout  its  consent. 

Disclosure  of  Edit  and  Display  Criteria 
to  Interested  Persons 

Only  TWA  and  Delta  opposed  our 
proposal  to  require  CRS  vendors  to 
disclose,  edit  and  display  criteria  to  any 
interested  person,  not  just  subscribers 
and  participating  carriers.  In  their  view 
the  need  was  to  distribute  the 
information  to  any  prospective 
participants  in  such  systems,  i.e.,  travel 
agents  or  air  carriers,  but  not  to  any 
other  interested  persons. 

Our  difficulty  with  this  approach  is 
that  it  would  be  far  less  beneficial  to  the 
public  than  the  rule  we  have  proposed. 
While  the  benefits  of  enabling  non- 
participating  carriers  and  prospective 
subscribers  to  compare  systems  would 
be  achieved,  other  benefits  we  identified 
would  be  lost.  Specifically,  our  proposal 
would  expand  the  number  of  persons 
monitoring  CRS  practices  and  increase 
the  probability  of  having  abuses  of  CRS 
power  brought  to  the  attention  of  the 
monitoring  agency.  In  addition,  our  rule 
would  permit  consumer  groups  to 
compare  the  service  of  the  various 
CRS's,  make  recommendations  on  the 
best  systems,  and  enhance  public 
familiarity  with  these  systems  so  that 
consumers  may  better  judge  the  quahty 
of  service  rendered.  Moreover,  neither 
TWA  nor  Delta  attempted  to 
demonstrate  that  disclosure  to  any 
interested  person  would  be  costly  or  a 
significant  additional  burden  to  CRS 
vendors. 


Most  of  the  comments  we  received 
related  to  an  alternative  disclosure 
requirement  that  would  have  required 
CRS  owners  to  distribute  information  on 
display  criteria  and  format  rules  to  all 
participating  carriers  and  subscribing 
agents,  rather  than  only  to  those  that 
request  it.  as  currently  required. 
American  and  Delta  opposed  the 
proposal  as  unduly  burdensome. 
Requiring  CRS  vendors  to  mail  notice  of 
any  minor  change  in  display  or  editing 
criteria  would  involve  a  massive 
distribution,  since  there  are  more  than 
8,600  travel  agency  subscribers  and 
participating  carriers.  Such  a  process 
would  be  costly  and,  in  all  likelihood, 
the  vast  majority  of  subscribers  would 
quickly  discard  this  information. 

Moreover,  American  indicated  that  it 
intends  to  make  the  information  readily 
available  to  anyone  with  access  to  a 
SABRE  set,  which  includes  almost  all 
major  air  carriers,  by  means  of  a  single 
SABRE  entry.  This  CRS  display  will  be 
dated  so  that  carriers  will  be  able  to 
note  when  changes  in  the  information 
occurred.  In  its  comments  United 
indicates  that  it  too  plans  to  distribute 
information  through  its  CRS.  It  was  not 
opposed  to  full  distribution  so  long  as 
disclosure  through  its  CRS  is  adequate. 

Only  Continental  and  RAA  indicated 
support  for  a  universal  disclosure 
provision.  Both  parties'  positions  were 
leased  upon  the  view  that  it  would  be 
more  of  a  burden  on  carriers  and  agents 
to  initiate  requests  than  for  CRS  vendors 
to  provide  for  universal  disclosure. 

We  will  not  require  universal 
disclosure  at  this  time.  Information  on 
display  criteria  might  be  useful  to  all 
participating  carriers  and  subscribers, 
but  supporters  of  this  alternative  have 
not  shown  that  all  will  be  equally 
interested.  A  rule  that  requires 
disclosure  only  to  persons  who  request 
information  assures  that  CRS  vendors 
are  required  to  disclose  the  information 
only  to  those  that  are  truly  interested. 

Likewise,  proponents  of  the 
alternative  have  not  convinced  us  that  a 
disclosure-on-request  rule  will  put  an 
unfair  burden  on  subscribers  and 
participating  carriers.  As  we  noted  in 
ER-1385,  these  persons  are  free  to  make 
requests  for  continuous  updating  of 
information  on  displays.  ER-1385  at  27. 
Indeed,  such  a  request  for  continuous 
updating  might  be  incorporated  into 
subscriber  or  participation  contracts.  In 
these  circumstances  we  will  not  impose 
further  burdens  on  vendors  by  requiring 
them  to  provide  their  display 
information  without  regard  to  the 
interest  of  the  recipient. 

The  only  other  matter  that  has  been 
raised  with  respect  to  our  disclosure 
rule  is  USAir's  comment  that  the  word 


"points"  should  be  changed  to  "flights" 
in  S  255.4(c)(3](iii).  Actually,  the  word 
"flights"  was  used  in  our  initial  CRS 
rule.  The  change  to  the  "points"  in  EDR- 
476  was  inadvertent  and  the  rule  will  be 
revised  as  USAir  suggests. 

Disclosure  of  International  Marketing 
Data 

Our  proposal  to  preclude  CRS  vendors 
and  participating  carriers  from  releasing 
marketing,  booking  and  sales  data  they 
generate  or  receive  relating  to 
international  operations  of  any  carrier, 
absent  authorization  to  do  so.  generated 
substantial  opposition.  Much  of  it  is 
based  upon  an  inadvertent  implication 
in  the  preamble  that  the  proposed  rule 
would  give  U.S.  carriers  marketing 
information  on  foreign  carriers,  but 
allow  U.S.  carriers  to  prohibit  CRS 
vendors  from  giving  foreign  carriers 
marketing  data  concerning  their 
services.  The  text  of  the  proposal, 
however,  was  written  more  broadly.  It 
provided  that  any  carrier  would  be  free 
to  preclude  the  release  of  data 
pertaining  to  its  international 
operations. 

Air  France,  Air  New  Zealand.  Vang. 
jAL,  Lufthansa,  and  Swissair  indicated 
that  they  oppose  any  interpretation  of 
the  rule  that  would  allow  a  U.S.  flag 
carrier,  but  not  a  foreign  flag  carrier,  to 
preclude  CRS  vendors  from  distributing 
its  marketing  data  without  its  consent. 
Most  of  these  carriers  maintained  that 
they  are  neither  more  nor  less  entitled  to 
the  data  than  are  U.S.  carriers,  and  that 
U.S.  carriers  are  not  disadvantaged  in 
their  countries,  contrary  to  the  sweeping 
assertions  to  that  effect  in  EDR-476. 
They  viewed  our  proposal  as  an 
affirmative  attempt  to  handicap  them  in 
their  competition  with  U.S.  carriers. 
However,  they  indicated  that  if  the  rule 
were  interpreted  to  allow  any  carrier  to 
preclude  the  release  of  its  information 
relating  to  international  service,  they 
would  generally  support  it. 

We  did  not  intend,  in  the  rule  as 
proposed,  to  disadvantage  foreign 
carriers  vis-a-vis  their  U.S.  competitors. 
The  suggestion  to  the  contrary  in  the 
preamble  was  due  to  an  editorial  error. 
The  text  of  the  proposals,  however, 
properly  stated  the  intended  result.  It 
provided  that  the  obligation  to  distribute 
marketing  information  on  domestic 
services  extends  only  to  participating 
U.S.  carriers  and  that  any  carrier  may 
preclude  the  release  of  information  on 
its  foreign  operations  to  another  carrier 
without  its  consent. 

This  result  strikes  a  suitable  balance 
between  the  need  to  protect  U.S. 
carriers  from  significant  disavantage 
and  the  need  to  ensure  basic  fairness  in 
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daalisf  witk  fnrntti  carrien.  U& 
carriers  are  at  a  diaarivaatage  ia 
marketing  their  services  in  some  foreign 
countries.  Tliese  problems  have  been  the 
subject  of  dteaaakms  betwaea  tke  US. 
and  oertaia  gavacBBMati  {or  aaaaa  tima. 
Some  have  been  raised  in  other 
proceedings.  See  ATC  Exhibit  118  in 
Docket  36595.  For  example,  oertaia 
foreign  carriers  assert  that  because 
travel  agents  in  flieir  countries  use 
multiaccess  systems  (MAARS),  there  is 
no  potential  for  them  to  gain  an 
informational  advantage  over  their  U.S. 
competitors.  MAARS  systems  are 
basically  switches  that  allow  the  user  to 
see  the  internal  systems  of  each  of  the 
carriers  participating  in  that  system.  In 
principle,  the  user  will  hodk. 
reservations  in  the  internal  system  of 
the  carrier  providing  traasportatian. 

Th/t  practioe.  however,  aiay  be  quite 
different.  Because  virtually  all  carriers 
include  information  on  the  services  of 
other  carriers  in  their  systems  for 
interlining  and  other  purpoaes.  a  user 
may  "camp",  Le.,  make  all  its 
reservations,  in  the  system  of  just  one 
carrier.  That  has  sometimes  occurred 
with  Tymshare's  MAARS  system,  which 
is  used  here.  When  this  happens  the 
carrier  whose  system  is  used  will  have 
good  farformation  on  the  number  of 
bookings  an  agent  is  nraking  on  its 
competitors.  Therefore,  while  the  quality 
of  information  the  foreign  carrier  has  on 
its  U.S.  competitors  will  vary  from  case 
to  case,  and  in  some  instances  it  may 
not  be  very  good  at  all,  «ve  are  confident 
that  our  concern  that  U.S.  carriers  may 
be  disadvantaged  is  warranted.  We 
reject  then,  the  assertioiu  of  Briti^ 
Airways.  KLM,  Sabena  and  several 
other  carriers  that  thoe  is  no  basis  for 
our  proposal. 

There  is  a  clear  potential  for 
disadvantaging  U.S.  flag  carriers  tf  we 
make  the  marketing  information 
available  to  foreign  carriers.  ForeigB 
carriers  will  gain  valuable  marketing 
data  relating  to  the  U.S.  market,  in 
measures  that  are  vastly 
disproportionate  to  their  participatiOB  in 
CRS  systems  and  any  competitive 
disadvantage  they  may  face  if  the 
information  is  not  disclosed.  Given  the 
absence  of  any  reciprocal  obligation  to 
disclose  marketing  data  generated  in 
their  own  countries,  the  conclusion  that 
U.S.  carriers  could  be  harmed  is 
inescapable.  These  considerations  are  at 
work  in  §  S  241.19-6  and  390.10  of  our 
regulations  {CFR  Tide  14j  that  restrict 
foreign  carrier  access  to  other  types  of 
U.S.  carrier  marketing  data.  The  paraUd 
we  drew  to  those  regulations  it. 
therefore,  appropriate.  The  assertion  of 
various  conuBeoters  that  oar  rules  are 


only  baead  oa  tfw  fact  tiiat  iorrign 
carriers  do  not  contribute  data,  and 
therefore  ahoaid  not  baneftt  b»m.  dia 
end  raai^  gives  our  lataa  ao 
unjustifiably  nairow  iaons. 

We  do  noit  intand.  despite  the  arging 
of  TWA  and  Pn  Aaa.  le  use  CRS 
regulation  as  a  niaaas  to  resolve  forelgD 
market  access  issues.  We  also  reiterate 
our  previous  statements  that  these 
proceedings  are  not  to  be  tuiued  into  a 
weapon  to  redress  complaints  of  U.S. 
carriers  agahtst  foreign  carriers. 

Rather,  we  seek  first  to  prevent 
competitive  abuses  Of  CRS  vendor 
market  power,  and  second,  having 
adopted  general  ndes  to  achieve  ^e 
first  objective,  to  ensure  that  otu*  rules 
do  not  themselves  distort  competition. 
British  Airways  suggests  that  our  basic 
marketing  data  rule  is  broader  than 
necessary  to  achieve  our  first  objective. 
It  maintains  that  if  CRS  ownership 
allows  carriers  an  unfair  advantage  over 
competitors  because  of  access  to 
information  on  the  markets  the  carriers 
serve,  the  sohition  is  to  require  the  CRS 
vendor  to  release  marketing  data  in  the 
markets  where  it  competes. 

The  weakness  of  this  approach  is  that 
CRS-generated  information  does  not 
cover  only  the  markets  currently  served 
by  the  vendor.  It  also  gives  the  vendor 
information  on  other  markets,  allowing 
the  CRS  vendor  to  assess  entry 
opportunities.  Furthennore,  sources  of 
interline  traffic  may  be  revealed.  Given 
the  %vide  variety  of  possible  uses  of  such 
data,  the  only  solutions  open  to  us  are 
either  precluding  CRS  vendors  from 
generating  such  iafonBation  or  placing 
everyone  on  an  equal  laobng  by 
requiring  its  releasa.  Ihalnfl  determined 
that  precluding  the  jHMralion  or  use  of 
such  information  is  not  feasible,  see 
EDR-466a  49  FR  11644.  March  Z7, 1BB4 
at  35.  the  solution  is  to  require 
disclosure. 

In  light  of  the  potential  harm  to  U.& 
carriers  and  the  need  to  ensure  even- 
handed  treatment  for  foreign  carrters. 
we  find  that  the  beet  resolution  is  to 
prevent  the  disclosure  of  CRS  generated 
marketing  data  in  foiei^  air 
transportation  without  the  coBoemed 
carrier's  consent.  This  approach 
generally  ensures  that  neither  U.S.  nor 
foreign  carriers  gain  a  competitive 
advantage  because  of  access  to 
sensitive  marketing  informatioa.  The 
only  instance  where  this  may  not  be  true 
is  where  a  earner  oompetrs  wiA  a  CRS 
vendor  earner  in  aa  iatemational 
market  in  that  case,  the  CRS  vendor 
will  have  infbmatioo  on  the  otiier 
carrier,  but  tlie  reverse  will  not  be  true. 
If  the  carrier  does  not  enjoy  a 
comparable  advimtpe  in  its  home 


coMiiy.lhBnwtUbei 

the  ndatiwe  pwaitinns  of  lbs  i 

Ghrea  ihe  fact  Ifaat  4iM  tsvo  laifoat 
CRS  caniers  do  Bot  coaipate  odleMlvaly 
in  interna tion^  asoriuaU.  this  aMaa<l0B 
wiH  ba  fsilalively  rare.  Ia  addWon.  vnder 
our  rule,  the  vendor  wll  have  acoess 
only  to  infonaatiaa  from  its  owa  aystan. 
We  therefore  ooaciudb  that  this  oonoem 
does  not  tastify  abandoning  our 
proposal. 

Moreover,  our  rale  does  not  deny 
forei^  carriers  due  process  or  e<}«a} 
protectim  as  British  Airways  maintains. 
U.S.  and  foreign  carriers  wfll  be  treated 
in  the  same  way  under  onr  role.  Neither 
will  gain  information  on  any  other 
cai  1  iei's  international  operations 
without  the  other  carrier's  consent.  As 
to  information  on  pm^y  domestic 
operations,  foreign  carriers  have  no 
basis  to  claim  an  entitlement  to  that 
informatiotL  Foreign  carriers  do  not 
contribute  to  the  generation  of 
information  on  purely  domestic  services 
and  have  no  legitimate  competitive  need 
for  that  information. 

American  argued,  inter  alia,  that  our 
rule  will  increase  the  burden  of 
compliance  by  requiring  addition 
programming  and  data  processing. 
Currently  it  plans  to  produce  a  single 
itinerary  tape.  If  our  rule  becomes 
effective  U  wil]  have  to  produce  several. 

While  the  possibility  of  imposing  a 
hardship  on  CRS  vendors  is  of  concern 
to  us.  American's  general  aUegations 
that  it  will  be  more  burdensome  is  not 
sufficient  to  forestall  our  rule.  American 
made  no  efforts  to  quantify  the  cost  of 
compliance  and  has  not  even  alleged 
that  the  cost  will  be  substantial. 
Moreover,  none  of  the  other  CRS 
vendors  have  indicated  that  they  share 
American's  concerns. 

American  also  asserted  that  we 
should  not  adopt  the  proposed  rule 
because  it  wiU  redace  the  market  for 
sales  data  and  increase  its  {trtoe.  While 
its  assertions  may  be  true,  they  do  not 
provide  a  basis  for  not  going  fomranL 
The  sales  data  rule  was  never  intended 
to  provide  an  additional  revenue  source 
for  vendors.  Rather,  the  re(}uirenienl  that 
CRS  vendors  make  n^rket^  available 
to  other  carriers  is  only  necessary 
because  CRS  cairiers  have  the  abihty  to 
gain  an  unfair  advantage  over  iktix 
competitors.  The  ability  to  increasis 
revenues  by  chai;ging  for  the  data  is  an 
unintended  byproduct. 

American  ai^^oed  birther  than  our  rale 
is  unenforceable.  Apparendy  it  believes 
that  aMiketing  data  on  U.S.  maiicets 
could  be  passed  to  foreign  carriers  by  a 
commuter  or  other  fnandiy  earner.  In 
fact,  such  oendaot  might  be  diflicuh  for 
a  govamnaental  agency  to  pobce. 
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However,  our  rule  as  clarified  prohibits 
any  release  of  a  carrier's  international 
data  without  consent.  Each  carrier  will 
therefore  have  some  degree  of  control 
over  the  dissemination  of  its 
international  data.  Sections  241.19-6  and 
399.10  of  our  rules  (CFR,  Title  14)  are 
susceptible  to  the  same  circumvention, 
yet  no  enforcement  problems  have 
arisen  with  respect  to  those  provisions. 
Of  course,  should  instances  of  such 
conduct  come  to  our  attention,  we  could 
take  enforcement  action,  and  affected 
carriers,  both  CRS  vendors  and  the 
carriers  whose  data  are  passed,  retain 
their  rights  to  seek  an  injunction  or 
damages  in  the  courts. 

To  summarize  how  this  rule  should 
operate;  First,  as  explained  above,  the 
intent  is  that  domestic  marketing 
information  not  be  available  to  foreign 
carriers.  For  the  reasons  already  set 
forth,  the  various  foreign  carrier 
requests  that  it  be  made  available  to 
them  are  denied. 

Second,  both  U.S.  flag  and  foreign 
carriers  should  be  free  to  preclude  the 
release  of  data  concerning  their 
international  operations.  Consequently, 
we  are  denying  TWA's  request  that  we 
not  allow  foreign  carriers  to  prevent 
release  of  their  data.  Insofar  as  Air 
France's  proposed  changes  would 
clarify  this  intent,  we  are  adopting  them. 

Third,  the  rule  contemplates  that  CRS 
vendors  will  not  indirectly  disclose 
international  marketing  information,  by. 
for  example,  disclosing  the  total  sales  in 
an  international  market,  plus  the  sales 
of  one  of  the  two  carriers  providing 
service. 

Fourth,  the  rule  does  not  speciRcally 
preclude  CRS  vendors  from  usin^  other 
carriers'  international  marketing  data. 
At  the  same  time,  however,  it  does  not 
sanction  their  use  of  it.  In  fact,  our 
findings  in  ER-1385  suggest  that  such 
use  may  constitute  an  unfair  method  of 
competition.  The  rule  does  not  preclude 
a  carrier  providing  international  service 
from  pursuing  such  a  claim  or  seeking 
judicial  or  administrative  relief. 
Similarly,  the  rule  does  not  address  the 
issue  of  whether  a  carrier  may  obtain  its 
own  data  relating  to  its  international 
operations.  While  we  believe  that  CRS 
vendors  will  generally  have  to  make  the 
basic  data  available  for  billing 
verification,  it  is  basically  a  matter  of 
contract. 

Paperwork  Reduction  Act 

The  coUection-of-information 
requirements  in  this  proposal  are  subject 
to  the  Paperwork  Reduction  Act,  Pub.  L 
96-511,  44  U.S.C.  Chapter  35.  Those 
requirements  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  conunent.  Persons 


may  submit  comments  on  the  collection- 
of-information  requirements  to  OMB 
and  to  the  Board.  Comments  sent  to 
OMB  should  be  addressed  to:  Office  of 
Information  and  Regulatory  Affairs. 
ATTN:  Desk  Office  for  Civil  Aeronautics 
Board,  Office  of  Management  and 
Budget,  Washington,  D.C.  20503. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act.  Pub.  L. 
96-354,  is  designed  to  ensure  that 
agencies  consider  flexible  approaches  to 
the  regulation  of  small  businesses  and 
other  small  entities.  It  requires 
regulatory  flexibility  analysis  for  rules 
that,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  EDR-476,  we  undertook  an  initial 
regulatory  flexibility  analysis,  and  we 
tentatively  concluded  that  the  rule  if 
adopted  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  one  has 
challenged  the  analysis  or  our  tentative 
conclusions.  We  are  adopting  the  rule 
proposed  in  EDR-476  without  material 
modification.  We  therefore  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Regulatory  Impact  Review 

Executive  Order  12291,  dated 
February  17, 1981,  requires  every 
executive  agency  to  prepare  a 
Regulatory  Impact  Analysis  for  every 
"major  rule."  as  defined  in  the  Executive 
Order. 

As  an  independent  agency,  the  Civil 
Aeronautics  Board  is  not  required  to 
comply  with  E.0. 12291.  Because  of  the 
importance  of  this  rule  and  its  expected 
transfer  to  the  Department  of 
Transportation  in  connection  with  the 
sunset  of  the  Board,  we  have  voluntarily 
examined  whether  the  proposed  rule 
constitutes  a  major  rule,  and  we  have 
determined  that  it  does  not. 

In  EDR-476,  we  tentatively  concluded 
that  this  rule  would  not  likely  meet  the 
definition  of  a  major  rule  within  the 
meaning  of  the  Executive  Order.  No  one 
has  challenged  this  tentative  conclusion, 
and  we  adopt  it  as  final. 

Effective  Date 

In  EDR-476,  we  stated  our  intention  of 
putting  this  rule  into  effect  at  the  same 
time  as  the  comprehensive  rule.  We 
concluded  that  this  would  be  desirable 
so  as  to  minimize  disruption  for  CRS 
vendors:  and  to  prevent  duplicative 
reprogramming.  No  one  has  objected  to 
this  time  schedule  if  the  Board  goes 
forward  with  the  rule.  We  accordingly 
find  that  there  is  good  cause  to  make  the 
rule  effective  on  less  than  30  days' 


notice.  Therefore,  we  will  make  the  rule 
effective  on  November  26, 1984. 

List  of  SubjecU  in  14  CFR  Part  255 

Air  carriers.  Air  transportation- 
foreign.  Consumer  protection.  Travel 
agents. 

PART  2S5— (AMENDED] 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  255,  Carrier- 
Owned  Computer  Reservations 
Systems,  as  follows: 

1.  The  authority  for  this  amendment 
is: 

(Sees.  102.  204.  404.  411.  419, 1102  Pub.  L  SS- 
726  as  amended,  72  Stat.  740,  743,  760.  769. 
797;  Stat.  1732;  49  U.S.C.  1302, 1324, 1374. 
1381, 1389,  1502) 

2.  Section  255.4.  Display  of 
information,  is  amended  by  removing  in 
paragraphs  (b)(2),  (c)(3)  (i).  (ii),  (iii),  (iv) 
and  (d)(2)  the  phrase  "to  all  subscribers 
and  participating  carriers"  where  it 
appears,  and  substituting  the  phrase  "to 
any  person."  so  that  it  would  read  as 
follows: 

S  255.4    Display  of  Information. 

***** 

(b)  *  *  • 

(2)  System  vendors  shall  provide  to 
any  person  upon  request  the  current 
criteria  used  in  ordering  flights  for  the 
primary  displays  and  the  weight  given  to 
each  criterion. 

(c)  *  *  * 

(3)  System  vendors  shall  provide  to 
any  person  upon  request  current 
information  on: 

(i)  All  connecting  points  used  for  each 
market; 

(ii)  All  criteria  used  to  select 
connecting  points: 

(iii)  All  criteria  used  to  "edit" 
connecting  flights;  and 

(iv)  The  weight  given  to  each  criterion 
in  paragraphs  (c)(3]  (ii)  and  (iii)  of  this 
section. 

(d)  •  •  • 

(2)  Each  system  vendor  shall  provide 
to  any  person  upon  request  all  current 
data  base  update  procedures  and  data 
formats. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3024-0075) 

3.  Section  255.8,  Marketing 
information,  is  revised  to  read  as 
follows: 

92S6.a    MarkeUng  Infonnation. 

(a)  With  the  exception  of  marketing, 
booking,  and  sales  data  relating  to  the 
international  operations  of  any  carrier, 
each  system  vendor  shall  make 
available  to  all  U.S.  participating 
carriers  on  non-discriminatory  terms  all 
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marketing,  booking,  mad  sales  data 
reiatiog  to  US.  carriers  tkat  U  elects  to 
generate  from  Hm  system. 

(b)  System  vendors  and  participating 
carriers  shall  not  release  mertceting, 
booking,  and  sales  data  they  generate  or 
receive  relating  to  intemationa! 
operations  of  any  carrier,  absent 
authorization  to  do  so  by  the  carrier. 

(Approved  by  tlie  Office  of  Management  and 
Budget  under  control  number  9024-007S) 

By  tlie  Civil  Aefoamitios  B*ai4. 
Phyllis  T.  Kaylor. 
Secretory. 
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DEPARTMENT  OF  ENERGY 

Fedarai  Energy  Regulatory 
Commission 

18  CFR  Part  37 

[Docket  No.  RM80-36-001.  et  all 

Generic  Determination  of  Rata  of 
Return  on  Common  EQulty  for  Electric 
Utilities 

November  21. 1984. 

aqency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTKm:  Order  denying  rehearing.  • 

summary:  By  this  order,  the 
Commission  denies  rehearing  of  Order 
Na  389.  The  Commission  also  clarifies 
the  manner  in  wliich  tite  benchmark 
rates  will  apply  to  individual  cases  after 
the  initial  two-year  advisory  period. 
In  Order  No.  389,  the  Commission 
established  procedures  for  determining 
benchmark  rates  of  return  on  common 
equity  for  electric  utilities  and  for  using 
the  benchmark  rates  in  setting  allowed 
rates  of  return  in  individual  wholesale 
rate  cases. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  L.  Rattey.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington,  D.C. 
20426,  (202)  357-8015. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Conunission)  has  received 
three  requests  for  rehearing  of  Order  No. 


389.'-  'This  order  denies  rebeaiiog  but 
grants  a  request  for  clarification.* 

On  July  18, 1984.  the  Commission 
issued  a  final  rule  establishing  new 
generic  procedures  for  determining 
allowed  rates  of  return  on  common 
equity  for  the  jurisdictional  operations 
of  electric  utilities.* The  rule  provides 
for  annual  proceedings  to  determine  the 
average  cost  of  common  equity  for  the 
jurisdictional  operations  of  electric 
utilities  and  a  method  to  update  ftis  cost 
quarteriy  until  the  next  aimual 
proceeding.  These  cost  of  common 
equity  estimates  would  be  used  to 
establish  benchmark  rates  of  retom  on 
common  equity  for  use  in  individual 
wholesale  electric  rate  proceedings. 

The  benchmark  rates  of  return  from 
the  first  two  annual  proceedings  will 
serve  only  an  advisory  role  in  individual 
rate  cases.  However,  beginning  widi  the 
third  annual  proceeding,  the  benchmark 
rates  will  be  given  the  status  of  a 
rebuttable  presimiption.  That  is.  tfie 
benchmark  rate  will  be  die  presumed 
just  and  reasonable  rate  of  return  for  the 
wholesale  operations  of  all  electric 
utilities  fding  for  rate  changes  before  die 
Commission.  The  final  rule  states  three 
situations  in  which  the  benchmaric  could 
be  rebutted:  First,  where  a  particular 
utility  is  significantly  more  or  less  risky 
than  average:  second,  where  parties 
settle  on  a  di^erent  rate  of  return;  and 
third,  where  the  Commission  determines 
that  a  finding  of  undue  discrimination, 
such  as  in  a  situation  of  price  squeeze, 
requires  that  a  different  rate  of  return  be 
allowed. 

ni.  Issues  on  Raheaiing 

We  are  unpersuaded  by  petitioners 
that  we  should  change  our  rule.  The 
criticisms  raised  are,  in  general, 
misplaced  on  based  upon 
misunderstandings  of  the  rule.  Except  as 
otherwise  discussed  below,  we  believe 


<  Order  No.  SSB.  49  FR  Z9948  Quly  ZS.  1BS4). 

*Thc  pleadii^  were  filed  by:  (1 )  Allegheny 
Electric  Cooperativa,  Inc..  North  Carolina  ElvcMc 
Membenhip  Corporation.  Nortbeaat  Texaa  Elaclric 
Cooperative,  Inc..  Oglethorpe  Power  Corporation. 
Old  Dominion  Electric  Cooperative.  Inc.  Seminole 
Bectric  Cooperative.  Inc..  South  MiHittippi  Electric 
Power  Aaaooiation.  Southern  Maryland  Etectnc 
Cooperative.  Inc.  and  Wolverine  Electric 
Cooperative  (Docket  No.  RM60-3e-001)  (Allegheny): 
(2)  Edrton  Electric  tnititute  (Docket  No.  RMSS-SS- 
002)  (EEI);  and  (3)  Attorney  General  of  the  Stale  of 
Rhode  Uland  (Docket  No  RM80-S»-003)  (Rhode 
Island).  Rhode  Island  alio  requeated  leave  to 
intervene  out  of  time.  Intervention  it  not  neceisary 
in  order  to  request  rehearing  of  a  rulemaking  Thua. 
Rhode  iaUad'a  akotioo  is  unnsoeasary. 

•riiitlaplwiliii  17. 18S4.  the  rmiiiaiiiiii  iasnad 
an  "Order  Granting  Rebaarinf  Solely  for  the 
Purpose  of  Further  Cooai^ecalioc"  which  tolled  the 
period  for  oonai deration  of  the  issues  raised  en 
rehearing.  48  FR  STOSe  (September  21.  ISSt). 


that  our  fiaal  rule  adequately  daab  writk 
the  issues  raised  by  petitinaars. 

A.  Generic  Determination  of  Rale  ef 
Return 

ine  nret  wsve  on  reneanng  is  ne 
allegation  that  the  rule  is  in  confli^  wMk 
the  Hope  and  Blaefield  caaii  att*.* 
Rhode  Island  argues  diat  these  cases 
require  diat  the  Commission  give  eatli 
utility  a  rate  of  return  that  reflects  a 
weighing  and  balancing  of  numerons 
factors  specific  to  the  company  and  ftm 
circumstances  tmder  whidi  it  filed  for  a 
change  in  rates.  It  argues  that  requiring 
that  a  significantly  different  risk  be 
estabHshed  in  order  &at  a  company 
obtain  a  rate  of  return  different  from  the 
benchmaric  conflicts  with  fiiese  Supreme 
Court  decisions.  In  addition.  Alle^eny 
asserts  that  the  rule  conflicts  with  these 
court  decisions  because  (1]  the 
procedures  are  biased  in  favor  of  rates 
of  return  that  are  likely  to 
overcompensate  utilities  andpenafiza 
consumers  and  (2)  there  is  no 
opportimity  for  consumers  to  provide 
utihty  specific  facts  justifying  a  rate  of 
return  lower  that  the  generic  rata. 

The  Commission  disagrees.  The 
Commission  believes  it  has  estabUafaad 
procedures  which  allow  sufficient 
flexibility  to  take  utility  specific 
imformatiaD  into  consideration  ia 
arriving  at  reasonable  rates  of  return  «■ 
common  equity  and  thereby  settiag  rates 
that  meet  the  standards  of  Hope  and 
Bluefield.  First  the  final  rule  merely 
establishes  a  procedural  framewoik  for 
generating  a  tienchmark  rate  of  retura 
and  using  that  rate  in  individual  rate 
cases.  The  Commission  has  not 
established  any  specific  rate  of  retan  in 
this  final  rale.  That  will  be  done  in  the 
annual  proceedings  and  in  tlie 
individual  rate  cases.  Second. 
Allegheny's  allegation  of  bias  toward 
high  rates  of  return  is  not  supported  by 
reference  to  any  specific  portions  of  tlM 
rule.  The  goals  of  both  the  cmrent  * 
by-case  approach  and  tlie  rule's  j 
approach  are  the  same:  to  set  alloawd 
rates  of  return  on  common  eqidty  equal 
to  the  cost  of  common  equity.  If  tba 
procedural  bias  to  which  Allegheny 
refers  is  based  on  its  view  ttuU  the  rala 
sets  the  benchmark  rate  of  return  equal 
to  the  industry  rather  ttian  )urisdictiiMnl 
average  cost  of  common  equity,  we  note 
below  that  it  misreads  the  rule.  Third, 
the  rule  provides  an  opportunity  for 
parties  to  present  evidence  on  why 
particular  companies  may  warrant  a 


*  •  Bluefield  Wotermorke  mnd impim'mtmt 
Companr  v.  Pubiic  Sennoe  Cemmimiom,  SSt  UA 
vn  {iaa):  fPC  V.  Hofe  Malmnil  CaeOemfUtiham 
U.S.  501  (1944). 
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rate  of  return  different  from  the 
benchmark  rate.  Accordingly,  we 
believe  that  the  concern  with  the  Hope 
and  Bluefield  standards  are  better 
addressed  in  the  annual  proceedings 
and  in  individual  rate  cases  where  the 
presumption  can  be  rebutted,  not  in  the 
Commission's  final  rule  in  this  docket. 
Further,  as  we  stated  in  the  Notice,* 
section  403(c)  of  the  Department  of 
Energy  Organization  Act  'gives  us 
specific  authority  to  use  informal 
rulemaking  procedures  to  set  rates 
under  the  Federal  Power  Act  We  also 
indicated  that  there  is  ample  precedent 
for  using  generic  procedures  for  rate  of 
return  by  other  regulatory  agencies, 
including  the  Civil  Aeronautics  Board 
and  the  Interstate  Commerce 
Commission.  Further,  the  court  decisions 
on  this  issue  were  thoroughly  reviewed 
in  the  1980  Commission  Staff  Study. ^ 
This  review,  which  included  the  cases 
dted  by  petitioners,  concluded  that  the 
Commission  can  us«  generic  procedures 
for  the  rate  of  return  issue.  We  continue 
to  believe  that  this  analysis  is  legally 
sound. 

B.  Burden  of  Proof 

The  second  issue  raised  by  petitioners 
is  that  the  rule  arguably  shifts  the 
burden  of  proof  from  the  filing  utility  to 
ratepayers  if  the  latter  claim  that  the 
benchmark  rate  is  too  high.  Allegheny 
notes  that  the  Federal  Power  Act  places 
the  burden  of  proof  on  the  utility  filing 
with  respect  to  any  change  in  rates. 

It  shoiild  be  emphasized  that  nothing 
in  the  final  rule  shifts  the  ultimate 
burden  of  proof  imposed  on  the  filing 
utility  by  section  205  of  the  Federal 
Power  Act  The  final  rule  establishes  a 
presumption  that  the  average  cost  of 
capital  represents  a  reasonable  rate  of 
return.  A  utility  proposing  a  rate  of 
return  above  the  benchmark  rate  has  the 
burden  of  going  forward  with  evidence 
and  ultimately  proving  that  this  higher 
rate  is  justified.  In  contrast,  another 
party  seeking  to  argue  that  the 
benchmark  is  too  high  need  only  meet  a 
"burden  of  going  forward"  with 
evidence  that  tends  to  rebut  the 
benchmark's  applicability.  Once  this 
burden  of  going  forward  is  met, 
however,  the  filing  utility  retains  the 
^    ultimate  burden  of  proving  that  the 
benchmark  rate  is  justified. 


•Notice  of  Propoaed  Rulemaking.  Generic 
Detennuution  of  Rale  of  Return  on  Common  Equity 
for  Electric  Utilitie*  ("Notice").  Docket  No.  RM80- 
36-aoa  iaaued  Auguat  2S.  1962.  47  FR  38.332  (Augual 
31.  IflBZ). 

•42  U.S.C  7173(c)  (1982). 

''  Establithing  the  Rate  of  Return  on  Equity  for 
Wholesale  Electric  Sale*:  Potential  Regulatory 
Reforms  (Dec«mbOT  IS,  1080)  ("Commiation  Staff 
Study"). 


C.  Overcompensation 

Two  criticisms  of  the  final  rule  by 
Allegheny  are  related. 'First,  Allegheny 
claims  that  the  rule  is  biased  in  favor  of 
high  rates  of  return  that  overcompensate 
utilities.  Allegheny  cities  a  study  by 
staff  ("Staff  Comments"),  submitted  in 
this  docket  on  December  22, 1982.  which 
Estimated  that  allowed  rates  of  return  in 
six  wholesale  rate  cases  during  1981  and 
1982  would  have  been  3  to  4  percentage 
points  higher  under  the  Commission's 
original  generic  rate  of  return  proposal. 
Second,  Allegheny  argues  that  a  rule 
which  relies  on  an  industry  average 
benchmark  will  overcompensate  the 
wholesale  operations  of  utilities  which 
they  claim  are  less  risky.  Allegheny 
claims  that  an  industry  average 
benchmark  which  is  based  on  total 
company  market  indicators  will  not 
adequately  reflect  differences  in  policies 
between  the  FERC  and  State 
commissions,  for  example,  as  regards 
the  treatment  of  CWIP.  Allegheny  also 
argues  that  there  currently  are  some 
significant  differences  in  risk,  and  cost 
of  capital,  between  utilities  related  to 
their  relative  exposure  to  nuclear  power 
programs. 

Under  such  circumstances,  it  is 
alleged  that  use  of  an  industry  average 
will  confer  significant  windfall  benefits 
on  those  utilities  with  little  or  no  nuclear 
exposure  where  risk  is  less  than 
average. 

The  Commission  finds  these  criticisms 
misplaced.  Again,  these  issues  are  more 
properly  addressed  in  the  annual 
proceedings  and  in  individual  rate 
cases.  As  stated  above,  the  intent  of  the 
rule  is  not  to  increase,  or  decrease,  the 
rates  of  return  that  we  allow  utilities. 
The  Staff  study  cited  by  Allegheny 
evaluated  one  specific  method  of  setting 
generic  rates  of  retiun.  a  method  which 
the  Commission  has  not  adopted. 
Allegheny  points  to  nothing  in  the  rule 
which  would  automatically  lead  to  a 
bias  in  allowed  rates  of  return. 
Ultimately,  the  benchmark  rates  of 
return  derived  in  the  annual  proceedings 
will  serve,  at  most,  as  rebuttable 
presumptions  that  can  be  disputed  in 
individual  proceedings.  With  regard  to 
the  concern  that  the  Commission  will  set 
the  benchmark  at  the  level  of  the 
industry  average  cost  of  capital  and 
thereby  reflect  nonjurisdictional  risks 
leading  to  biased  results,  Allegheny  is 
directed  to  the  Nbtice  for  the  first 
annual  proceeding. 'There  the 


•Allegheny  alio  argue*  that  the  Commission 
•hould  repeal  it*  rules  on  tax  normalization  and 
constniction  work  in  progre**.  Obviously,  such 
action  i*  out*ide  the  *cope  of  thii  proceeding. 

•Notice  of  Proposed  Rulemaking.  Geneqc 
Determination  of  Rate  of  Return  on  Common  Equity 


Commission  requests  that  participants 
address  the  issue  of  the  "average  cost  of 
common  equity  for  the  jurisdictional 
operations  of  electric  utilities" 
(emphasis  added).  The  Commission  also 
requested  that  participants  specify  any 
assumptions  that  are  needed  to  relate 
the  estimated  cost  to  the  jurisdictional 
cost. 

D.  Clarification  of  "Benchmark  in  Effect 
at  Time  of  Filing" 

EEI  asks  the  Commission  to  clarify  the 
time  period  for  application  of 
benchmark  rates  to  individual  cases. 
What  is  the  "benchmark  rate  of  return  in 
effect  at  the  time  a  rate  schedule  is 
filed"  (S  35.6.(a))?  Is  it  the  rate  which 
has  been  identified  in  the  most  recent 
benchmark  quarterly  adjustment  prior  to 
the  date  of  filing?  Or  is  it  a  rate  which 
applies  to  the  date  of  filing  but  which  is 
not  announced  until  a  date  subsequent 
to  the  date  of  filing? 

The  applicable  rate  for  individual 
cases  is  the  most  recently  determined 
rate  prior  to  the  filing,  i.e..  the 
benchmark  actually  in  effect  when  the 
rate  is  filed.  One  of  the  benefits  the 
Commission  anticipates  from  the  rule  is 
a  reduction  in  vmcertainty.  We 
previously  concluded  that  this  would 
best  be  achieved  by  the  benchmark  rate 
being  known  by  all  parties  at  the 
beginning  of  each  proceeding  as  the 
above  procedure  would  do.  While  the 
specifics  of  this  procedure  will  be 
established  in  the  annual  proceedings. 
the  Commission  expects  something  like 
the  following  course  of  events.  During 
the  first  month  after  a  calendar  quarter, 
the  Commission  will  publish  a 
benchmark  rate  based  on  common 
equity  cost  data  for  that  quarter.  This 
rate  would  then  be  put  in  effect  and 
applied  to  rate  filings  made  during  the 
following  three  months.  For  example, 
using  data  from  January  through  March, 
the  Commission  would  determine,  in 
April,  a  benchmark  rate  that  would  be 
put  in  effect  and  made  applicable  to  all 
filings  made  during  May  through  July.  In 
luly,  a  benchmark  would  be  determined 
that  would  be  applicable  to  filings  made 
during  August  through  October,  and  so 
on. 

E.  Additional  Proceedings 

Finally,  EEI  suggests  that  the 
Commission  commit  itself  to  evaluating 
and  reconsidering  the  rule  before  letting 
the  presumption  become  effective  after 
the  second  annual  proceeding. 
Specifically,  EEI  recommends  that  the 
rule  be  modified  so  that  the  presumption 


for  Public  Utilitie*.  Docket  No.  RM84-1S-000.  i«aued 
|uly  IS,  19M.  47  FR  29967.  (July  25. 1964) 
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would  not  become  effective  until  after 
the  Commission  completes  a 
comprehensive  evaluation  of  the  rule's 
procedures  and  the  results  obtained 
during  the  advisory  period.  It  also 
proposes  that  this  evaluation  include  an 
opportunity  for  public  participation. 

We  see  no  reason  at  this  time  to  adopt 
EEI's  suggestion  that  we  commit  to  some 
formal  review  of  the  working  of  the  rule 
prior  to  making  it  binding.  The  annual 
proceedings  provide  an  ongoing 
opportimity  for  the  Commission  to 
evaluate  how  the  procedures  are 
working.  Further,  the  Commission  can 
always  initiate  such  a  review  on  its  own 
motion  or  on  a  motion  by  some  other 
party  if  sufficient  justification  exists  at 
some  future  time.  It  seems  inappropriate 
to  burden  the  process  with  additional, 
and  potentially  uimecessary.  regulatory 
hurdles.  After  all,  one  of  the  primary 
motivating  forces  behind  this  rule  has 
been  our  desire  to  streamline  the 
regulatory  process. 

For  the  above  reasons,  the  Commission 
denies  rehearing.  By  the  Commission. 

Kenneth  F.  Pliunb, 

Secretary. 

IFIl  Doc  B4-3aB30  Filed  11-2S-S*:  8:45  am) 
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18  CFR  Part  154 

[Order  No.  399-A;  Docket  Nos.  RM84-6-003 
tt)rougti014] 

Refunds  Resulting  From  Btu 
Measurement  Adjustments 

Issued:  November  20, 1964. 
AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Order  Granting  in  Part  and 
Denying  in  Part  Rehearing. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
granting  rehearing  of  Order  No.  399,  49 
FR  37735  (Sept.  26,  1984),  which 
implements  a  decision  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  by  establishing  procedures 
for  refunding  overcharges  resulting  from 
Btu  measurement  adjustments  (Btu 
refund).  The  Commission  received 
eleven  petitions  for  rehearing.  The 
Commission  is  granting  rehearing  to 
require  offsets  of  the  Btu  refund  and 
costs  permitted  under  section  110  of  the 
Natural  Cas  Policy  Act  of  1978  and  to 
allow  first  sellers  to  request  a  waiver  of 
a  portion  of  the  refund  corpus,  in  certain 
circumstances.  The  Commission  is 
denying  rehearing  in  all  other  respects. 
EFFECTIVE  DATE:  The  reporting 
requirements  in  ordering  paragraphs  F, 
C.  and  H  of  this  order  are  effective  on 


January  25. 1985.  The  effective  date  for 
SS  154.38(h)(3)  (vi).  (vii),  and  (viii)  of  the 
Commission's  regulations  is  extended 
until  January  25. 1985.  If  OBM's  approval 
and  control  number  have  not  been 
received  before  that  date  the 
Commission  will  temporarily  suspend 
the'  effective  date.  The  effective  date  of 
the  deadline  for  payment  by  large  first 
sellers  and  the  repeal  of  the  reporting 
requirements  in  ordering  paragraphs  E. 

F.  and  G  of  Order  No.  399  is  January  20, 
1984.  The  remaining  changes  made  by 
this  order  are  effective  December  26, 
1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darrell  Blakeway.  Office  of  the  General 

Counsel.  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street. 

NE..  Washington.  D.C.  20426.  (202)  357- 

8696. 

SUPPLEMENTARY  INFORMATION:  . 

Before  Commissioners:  Raymond ). 
O'Connor.  Chairman;  Georgians  Sheldon.  A. 

G.  Sousa,  Oliver  G.  Richard  III  and  Charles 
C.  Stalon. 

I.  Introductioa 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  granting 
rehearing  of  Order  No.  399,'  which 
implemented  Interstate  Natural  Gas 
Association  of  America  v.  Federal 
Energy  Regulatory  Commission 
(INGAA).  •  The  Commission  received 
eleven  petitions  for  rehearing.'  For  the 
reasons  discussed  below,  the 
Commission  is  granting  rehearing  to 
require  offsets  of  the  refund  amounts 
and  costs  permitted  under  section  110  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  to  allow  first  sellers  to 
request  a  waiver  of  a  portion  of  the 
refund  corpus,  in  certain  circumstances, 
if  that  corpus  is  uncollectible  fit)m 
certain  parties.  The  Commission  is 
denying  rehearing  in  all  other  respects. 

II.  Background 

On  September  20. 1984,  the 
Commission  issued  Order  No.  399  (the 
Btu  refund  rule)  which  implemented  the 
decision  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 


■  48  FR  37735  (SepL  26, 1964)  (issued  Sept.  20, 
1964). 

*  716  F.2d  1  (D.C  Cir.  1963).  cert  denied.  104  S.  CL 
1616  (1984). 

*  Petitions  were  Tiled  by  the  Producers  (Mobil  Oil 
Corp..  et  al].  Consolidated  Cas  Transmission  Corp., 
Kerr-McCee  Corp.,  Panhandle  Eastern  Pipeline  Co. 
and  Trunkline  Gas  Co.  (filing  iointly).  Mesa 
Petroleum  Co..  (a  division  of  Tenneco,  Inc.), 
Southern  California  Cas  Co.  and  Pacific  lightiitg 
Ga*  Supply  Co..  (Hling  jointly).  Pitu  Oil  Co..  Sage 
Energy  Co.  and  Clayton  W.  William*.  Ir..  Co.  (filing 
Jointly),  Mi**i**ippi  Chemical  Corp..  and  Inland 
Ocean,  Inc. 


Circuit  in  INGAA*  Order  No.  399 
requires  all  first  sellers  to  make  the 
refunds  resulting  from  the  court-ordered 
adjustment  in  the  method  used  to 
measure  the  energy  content  of  natural 
gas  (i.e.,  British  thermal  unit  or  Btu). 
First  sellers'and  pipelines  are,  under 
Order  No.  399,  permitted  to  choose  the 
method  for  payment  of  the  refund. 
However.  Order  No.  399  prohibits 
offsets  of  this  refund  by  production- 
related  costs  permitted  under  section 
110  of  the  Natural  Gas  Policy  Act 
(NGPA).  In  addition,  the  rule  requires 
pipelines  to  pass  through  refunds  in  a 
lump-sum  cash  payment  to  those 
customers  actually  overcharged.  It  also 
requires  pipelines  to  file  refund  reports 
with  the  Commission  describing  those 
refunds  received  and  those  refunds  still 
outstanding. 

Eleven  petitioners  request  rehearing 
of  Order  No.  399.  On  October  24, 1984. 
the  Commission  granted  rehearing  for 
the  limited  purpose  of  further 
consideration.*  In  addition,  the  deadline 
for  refunds  by  large  first  sellers  was 
extended  from  November  5. 1984,  imtil 
ten  days  afier  the  issuance  of  the 
rehearing  order.  The  deadline  for  small 
first  sellers  remains  May  3. 1985. 

Petitioners  argue  that  the  Commission 
erred  in  prohibiting  offsets  of  the  Btu 
refund  amoimts  by  production-related 
costs  authorized  by  contract  under 
section  110  of  the  NGPA  (section  110 
costs).  For  the  reasons  discussed  below, 
the  Commission  is  granting  rehearing  on 
this  issue  and  is  modifying  the  refund 
procedures  to  require  a  limited  offset  of 
prior-incurred  section  110  costs  and  Btu 
refunds.  The  Commission  also  finds  that 
it  has  the  discretion  to  waive  a  portion 
of  the  refund  that  is  uncollectible  in 
certain  circumstances.  In  addition,  the 
Commission  also  concludes  that  section 
110  allowances  must  be  measured  under 
the  wet  rule.  Clarification  is  also 
provided  to  require  that  an  operator 
designated  by  a  large  first  seller  must 
pay  that  large  first  seller's  portion  of  the 
refimd  by  the  first  refund  deadline. 

Petitioners  also  raise  several 
substantive  issues  concerning  the  refund 
procedures  and  whether  refunds  are 
required.  After  careful  consideration  of 
these  issues,  the  Commission  finds  that 
the  petitioners'  arguments  are  without 
merit.  Although  the  petitioners  restate 
comments  and  agruments  already 
considered  and  addressed  in  the  final 


*  In  INGAA.  the  court  concluded  that  charge*  for 
gas  must  be  determined  by  measurement  of  Btu's 
under  wet  conditions  rather  than  the  "as  delivered" 
basis  as  promulgated  by  the  Commission.  See  Order 
Denying  Rehearing  and  Clarifying  Order  No.  S3.  46 
FR  24537  (May  1. 1981)  (Order  No  93-A). 

*  49  FR  43543  (Oct  M.  1964). 
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rule,  the  Commission  believes  that 
further  explanation  of  the  reasons  for  its 
decisi<m  will  be  beneficial. 

m.  Discussion 

A.  Refunds  are  Due 

Pitts  Oil  Company,  Sage  Energy 
Company  and  Clajrton  W.  Williams,  Jr.. 
Company  assert  that  the  Commission 
erred  in  its  conclusion  that  refunds  are 
legally  required  and  that  because  of  4iis 
error,  die  Commission  failed  to  consider 
the  equitable  considerations  that  weigh 
against  requiring  refunds.  The 
Commission  disagrees. 

In  Order  No.  399,  the  Commission 
ordered  refunds  under  the  INGAA 
dedsioo.  To  do  otherwise  may  have 
effectively  sanctioned  ceiling  prices 
higher  than  the  maximum  lawful  prices 
prescribed  by  the  NGPA. 

In  Consumers  Federation  of  America 
V.  FPC,*\he  court  offered  guidance  to 
the  Commission  in  evaluating  the 
complex  and  difficult  questions 
associated  with  a  refund  process  under 
the  Natural  Gas  Act: 

In  matters  of  proapcctive  and  retroactive 

effect,  there  are  large  questions  of  equity  and 

public  interest — both  for  agencies  and  for 

courts.  While  full  refund  under  an  invalid 

order  is  a  sound  basic  rule,  it  may  be  offset, 

at  least  in  port,  by  the  lack  of  a  mechanism 

to  restore  the  full  status  quo  ante  •  *  *  [and] 

the  fact  that  r«wiimmfT»  may  have  had  the 

benefit  of  mmw  increaae  in  sirppiy  tint  would 

not  have  [otherwise)  been  fortfacoming 
•  •  •  1 

That  guidance  is  applicable  here. 
There  are  substantial  equitable 
considerations  that  support  a 
discretionary  order  of  refunds.  First, 
because  the  Commission  promulgated 
the  dry  rule,  revenues  that  first  sellers 
collected  for  their  gas  exceeded  the 
revenues  that  they  would  have  received 
if  those  revenues  had  been  calculated 
using  the  wet  rule.  Those  excess 
revenues  were  paid  by  consumers 
through  higher  gas  prices  at  the  retail 
leveL  Consequently,  the  Commission 
believes  that  fairness  and  equity  require 
that  consumers  benefit  through  a  refund 
of  those  overcharges.  Second,  the 
Commission's  order  promulgating  the 
dry  rule  was  strongly  contested  from  the 
day  it  was  first  explicitly  announced. 
First  sellers  who  relied  on  that 
interpretation  knew  (or  should  have 
known)  that  their  entitlement  to  the 
financial  benefits  from  the  application  of 
the  dry  rule  would  be  contingent  upon  a 
favorable  adjudication  by  the  courts. 
Many  first  sellers  participated 
extensively  in  the  Utigabon  that 
ultimately  resulted  in  the  dry  role  being 


struck  down.  The  Commission  ilefended 
its  adoptioo  of  the  dry  rule  vigorously. 
The  Commission's  position,  as  well  as 
that  of  first  sellers,  was  decisively 
rejected  by  the  United  States  Court  of 
Appeals,  and  the  Commission's  petition 
for  certiorari  was  denied  by  the 
Supreme  Court  Having  lost  that  dispute, 
the  first  sellers  cannot  reasonably 
conclude  that  they  are  nevertheless 
entitled  to  retain  the  economic  benefits 
they  would  have  enjoyed  had  they 
prevailed. 

B.  Interest  is  Required 

Pitts  Oil  Company  and  other 
petitioners  argue  that  the  Commission 
erred  by  reqmring  first  sellers  to  pay 
interest  on  die  refund  amounts  due. 
They  note  that  the  imposition  of  interest 
is  discretionary  and  argue  that  requiring 
interest  is  inequitable. 

The  Commission  is  not  persuaded  that 
equity  favors  a  general  waiver  of  the 
interest  requirement  although  it  does 
acknowledge  that  waivers  may  be 
appropriate  in  specific  cases. 
Specifically,  interest  charges  reflect  a 
reimbursement  to  the  rightful  owner  of 
the  value  of  the  use  of  fimda  held  by 
first  sellers.  Fairness  to  consumers 
dictates  that  first  sellers  pay  interest  on 
the  Btu  refund  amounts  owned.  The  rule 
uses  the  Commission's  existing 
regulations  for  calculating  interest 
because  these  regulations  balance  the 
interests  of  sellers  and  purchasers. 

C.  Section  110  Offsets 

The  Commission  permits  first  sellers 
to  retroactively  collect  certain 
production-related  costs  authorized  by 
contract  under  section  110  of  the  NGPA 
(section  110  costs].* In  their  comments 
on  the  interim  rule  in  this  proceeding, 
several  commenters  proposed  that  the 
Commission  permit  first  sellers  and 
pipelines  to  offset  Btu  refunds  and 
section  110  costs.  Several  commenters 
opposed  the  allowance  of  an  offset 

In  Order  No.  399,  the  Commission 
decided  that  tint  sellers  may  not  offset 


•515  F.2d  347  (DX.  Or.  MTO). 

'  515  F.2(l  at  3Sa  (emphaas  iryphad). 


MS  CFR  271.11(M(e)  (19S4).  See  genamlly. 
Regulationa  bnplementiiut  Section  110  of  the  Natural 
Cat  Policy  Act  of  1978  and  EataUitding  Policy 
Under  the  Natural  Cat  Act.  48  FR  51 52  (Feb.  3. 1983) 
(Order  No.  94-A)  (Final  Rule  and  Order  On 
Rehearing  of  Order  No.  94):  48  FR  24039  (May  SI. 
1983)  (Order  No.  94-C)  (Order  Denying  Rehearing 
and  Denying  Petitiont  for  Stay);  49  PR  585  (Jan.  S, 
1884)  (Order  No.  94-E)  (Clarification  of  Order  No. 
94).  See  aho.  Delrvery  Allowance*  Under  Section 
110  of  the  Natural  Cat  Policy  Act  of  1978.  and 
Compresaion  Allowances  Under  Section  110  of  the 
Natural  Cat  Policy  Act  of  1978,  48  PR  5180  (Feb.  3. 
1983;  (Interim  Rule);  48  PR  444S6  (Sept.  28, 1983) 
(Order  No.  334)  (Final  Rule  aa4  Order  Granting  in 
Part  and  Denying  in  Part  Rehearing  of  Interim  Rule); 
49  PR  56  (Ian.  3.  1984)  (Order  No.  334-A)  (Order 
Denying  Application  lor  Rehearing  of  Order  No.  334 
and  Denying  Requesta  for  Slay  of  Order  No.  334). 


Btu  refunds  with  section  110  costs. 
Essentially,  the  ComBussion  thought 
that  permitting  such  offsets  wookl 
complicate  the  Btu  refund  process, 
undermine  contract  disputes,  snd 
prevent  the  Btu  refunds  from  reaching  as 
many  of  the  cnstomers  actually 
overcharged  as  possible.  For  these 
reasons,  the  Commission  believed  that  it 
was  more  appropriate  to  segregate  the 
payment  of  the  Btu  refunds  from  the 
collection  of  section  110  costs. 

Eight  petitioners  again  raise  the  issue 
of  offsetting  Btu  refunds  with  section  110 
costs  and  argue  that  the  Commission 
erred  by  prohibiting  an  offset.* 
Generally,  the  petitioners  assert  that 
when  the  practical  considerations  on 
which  the  Commission's  decision  is 
based  are  examined,  none  provides 
sufficient  reason  for  prohibiting  offsets. 

The  petitioners  also  argue  that  the 
Commission  failed  to  consider  the 
effects  of  prohibiting  offsets  on  the 
natural  gas  market.  Specifically, 
petitioners  assert  that  many  pipelines 
have  not  paid  the  section  110  costs 
owed  to  producers.  First  sellers  argu« 
that  payment  for  past  due  section  110 
costs  will  not  be  made  until  after 
decontrol  on  January  1, 1985,  and  that 
the  amoimts  in  question  will  be 
subsumed  within  the  amoimts  paid  for 
decontrolled  gas  because  of  price 
bargaining.  In  contrast  pipelines  argue 
that  because  section  110  costs  are 
flowed  through  to  future  customers 
under  the  purchased  gas  adjustment 
clause,  payment  of  the  section  110  costs 
will  cause  a  sizable  increase  in  rates  at 
a  time  when  the  gas  market  is 
particularly  vulnerable  to  the  price 
effects  of  deregulation.  Both  first  sellers 
and  pipelines  agree  that  these  potential 
market  distortions  are  mitigated  by 
permitting  offsets  of  section  110  costs 
and  Btu  refund  amoimts,  and,  therefore, 
consumers  benefit. 

The  Commission  believes  petitioners' 
arguments  have  merit  and  consequently, 
for  the  reasons  discussed  infra,  will 
require  the  offsets  under  certain 
carefully  circumscribed  conditions. 
Before  discussing  our  reasons  in  depth, 
however,  the  Commission  wishes  to 
emphasize  four  main  points: 

1.  The  Commission  is  ordering  refunds 
with  interest  at  prime  based  on  its 
reading  of  the  implicit  mandate  of  the 
INGAA  case. 

2.  The  Commission  is  requiring  an 
offset  of  only  those  legitimate 


•Pennzott  Co.,  Mesa  Petiole uai  Co..  Pogo 
Producing  Co.,  Consolidated  Cat  IVanaRuaaian 
Corp..  Tennesaea  Cat  Pipeline  Co..  Kerr-McGM 
Corp.,  Pitu  Oil  Co..  Sage  Energy  Co..  and  Clayton 
W.  WilHama,  Jr.,  Co. 
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production-related  costs  described  in  its 
Order  No.  94  series.  Parties  may  still 
protest  any  section  110  costs  which  they 
believe  are  not  properly  offset  or  are 
still  outstanding. 

3.  The  Commission  believes  that 
principles  of  cost  incurrence  suggest  that 
amounts  owed  consumers  from  Btu 
adjustments  and  amounts  consumers 
owe  for  110  costs  can  best  be  settled 
through  an  offset  procedure  that 
matches  those  customers'  liabilities  and 
entitlements.  In  other  words, 
intergenerational  inequities  are 
minimized  through  an  offset  procedure. 

4.  The  Commission  believes  that 
offsetting  legitimate  section  110  costs 
against  Btu  refunds  before  January  1. 
1965,  will  aid  in  its  continuing  effort  to 
minimize  the  distortions  to  the  market 
price  of  gas  by  requiring  that  gas  costs 
will  be  less  encumbered  by  prior- 
incurred  charges.  As  a  result  buyers 
may  better  exercise  their  discretion  in 
seeking  the  least  cost  gas  supply,  thus 
sending  proper  signals  to  the  wellhead 
to  reflect  market-based  prices.  See 
discussion  of  Order  Nos.  380  and  380-A 
(Minimum  Bill  Rule),  infra. 

The  reasons  for  ordering  refunds  with 
interest  are  discussed  under  Part  III  A 
and  B,  supra.  The  other  three  will  be 
discussed  seriatim. 

Section  110  Costs,  Order  Nos.  94,  et  al. 
The  Commission's  implementation  of  its 
statutory  authority  under  section  110 
allows  only  certain  described  amounts 
to  be  collected  by  first  sellers  from 
pipeline  purchasers. '°  Before  a  first 


"Section  110  of  the  NGPA  provide*  bi  pertinent 
part: 

(A)  price  for  the  first  sale  of  natural  gat  ahall  not 
be  contidered  to  exceed  the  maximum  lawful  price 
applicable  to  the  first  tale  of  such  natural  gat 
under  [Title  I]  if  luch  first  sale  price  exceeds  the 
maximum  lawful  price  to  the  extent  necessary  to 
recover — 

'  *  '  any  costs  of  compressing,  gathering, 
processing,  treating,  liquefying,  or  transporting  such 
natural  gas.  or  other  similiar  costs,  borne  by  the 
seller  and  allowed  for.  by  rule  or  order,  by  the 
Commission.  Sec^on  110(a)(Z).  See  note  8,  supra,  at 
7;  see  alio  Regulations  Implementing  Section  110  of 
the  Natural  Gas  Policy  Act.  and  Establishing  PoUcy 
Under  the  Natural  Gas  Act,  48  FR  5190  (Feb.  3, 

1983)  (Order  No.  94-.B)  (Docket  No.  RM8(M7-003) 
(issued  Jan.  24,  1983):  Order  Denying  Rehearing  and 
Denying  Stay  of  Order  No.  94-B,  48  FR  24051  (May 
31.  1983)  (Order  No.  94-D)  (Docket  Nos.  RM80-47- 
003,  et  al.]  (issued  May  24.  1983);  49  FR  585  (Jan.  5, 

1984)  (Clarification  of  Final  Rule)  (Docket  No. 
RM8D-47-0O2)  (issued  Dec.  29.  1083)  (Order  No.  94- 
E);  Regulations  Implementing  Refund  Procedures 
under  Subpart  K  of  Pari  271  for  Production-Related 
Costs.  48  FR  44492  (Sept.  29.  1983)  (Order  No.  333) 
(Docket  No.  RM83-8-000);  48  FK  44495  (Sept.  29, 
1983)  (Final  Rule  and  Order  Granting  in  Pari  and 
Denying  in  Pari  Rehearing  of  Interim  Rule)  (Docket 
Nos.  RMaO-73-000,  el  al.)  (issued  Sept.  27.  1983) 
(Order  No.  334);  49  FR  58  (Jan  3.  1984)  (Order  No. 
334-A)  (Order  Denying  Application  for  Rehearing 
of  Order  No.  334  and  Denying  Requests  for  Stay  of 
Order  No.  334)  (Docket  Not.  RM80-73-004.  et  qj. 
and  RM80-74-004.  et  al.)  (itsued  Dec.  27, 196^ 


seller  may  collect  production-related 
costs,  there  must  be  express  contractual 
authority  allowing  the  collection.  This 
requirement  assures  that  the  production 
activity  is,  in  fact  being  performed  and 
that  only  amounts  necessary  to  recover 
the  costs  of  the  activity  may  be 
collected. 

The  Commission  at  first  allowed 
individual  applications  for  these  costs. 
In  recognition  of  the  likely  burden  of  this 
procedure,  and  in  order  to  remove  any 
unwarranted  delay  in  first  sellers 
receiving  section  110  adjustments,  the 
Commission  subsequently  provided  self- 
implementing  rules.  However,  "mindful 
of  the  potential  for  abuse  inherent  in 
any  self-implementing  regulatory 
scheme,"  it  warned  that  field  audits 
would  ensure  that  sellers  adhere  to  the 
rules." 

The  typical  transaction  under  the 
Commission's  section  110  rules  consists 
of:  The  parties'  determination  of  express 
contractual  authorization,  performance 
of  the  service,  submission  of  a 
description  of  charges,  billing  for  the 
charges,  and  collection  of  payments,  '* 
The  purchaser  may  dispute  the  charges 
and  ask  the  first  seller  to  validate  the 
proposed  charges  before  making 
payment. '*  The  written  description 
requires  a  showing  by  well  or  by 
completion  location  as  to  the  amount 
and  type  of  production-related  service.'* 
First  sellers  must  retain  records  to 
identify  amounts  collected  and  the  basis 
for  their  collection. 

In  issuing  its  section  110  rules,  the 
Commission  also  required  that 
payments  for  certain  section  110  costs 
be  collected  in  installments  between 
March  7, 1983,  and  December  31, 1984, 
However,  the  Commission  is  aware  from 
the  public  hearing  in  this  proceeding  and 
other  filings  that  many  production- 
related  costs  have  not  yet  been  paid.** 


<■  48  FR  5152.  5180  (Feb.  3, 1963).  The  Commission 
stressed  that  the  collection  of  an  amount  not  so 
authorized  would  be  a  statutory  pricing  violation 
with  potential  civil  and  criminal  penalties  under 
sections  S04(b)(e).  See  alio  48  FR  5152.  5170  (Feb.  3. 
1963).  The  Commission  established  a  Production- 
Related  Costs  Board  that  focused  primarily  on  the 
oblige tion  of  sellers  to  justify  any  section  110 
allowance  in  response  to  staff  audits.  The  procedure 
allows  a  resolution  of  disputes  on  the  amount  of 
refunds  that  may  be  due  if  the  seller  collects 
unauthorized  amounts.  A  complaint  filed  pursuant 
to  I  385.208  activates  the  Board  if  an  allowance  is 
thought  to  be  charged,  collected  or  otherwise  not 
paid  in  violation  18  CFR  271.1104.  Any  person  or 
party  can  so  file. 

"Id.  at  5181-62. 

'»W.  at  5162. 

"18  CFR  271.1104(fJ  (1964). 

■•Tr.  46.  88.  92, 117-119. 125-128.  In  the  matter  of: 
Refunds  Resulting  From  Btu  Measurement 
Adjustments.  Docket  No.  RMS4-6-00a  Public 
Hearing  of  May  24. 1964. 


It  is  in  the  context  of  those  section  110 
rules  that  the  Commission  finds  the 
opportunity  to  better  serve  the  public 
interest  by  providing  an  offset  procedure 
for  the  timely  payment  of  both  the  Btu 
refunds  and  the  collection  of  legitimate 
section  110  costs.  Before  discussing  the 
reasons  for  availing  itself  of  this 
opportunity,  the  Commission  wishes  to 
emphasize  that  the  offset  procedure 
does  not  affect  the  amount  of  refunds 
owed  pursuant  to  the  INGAA  decision. 
The  offset  procedure  is  a  mechanism  for 
accomplishing  the  refund.  '*  Refunds  are 
due  and  the  Commission  does  not  intend 
to  allow  the  offset  procedure  to  be  used 
to  bargain  away  or  escape  liability  for 
refunds.  Indeed,  the  Commission  is 
requiring  pipelines  to  report  the 
information  provided  to  them  by  first 
sellers  to  justify  section  110  costs  under 
reports  mandated  in  Order  No.  94-A  et 
al.,  and  the  reports  due  under  Order  No. 
399,  as  discussed  infra. 

There  are  several  dockets  that  present 
issues  relating  to  the  failure  to  comply, 
or  the  impossibility  of  complying,  with 
the  Commission's  prescribed  schedule 
for  payment  of  past  due  section  110 
costs. 

Mobil  Oil  Corporation  filed  a 
complaint  on  August  28, 1984  (Docket 
No.  GP84-50-000)  alleging  a  massive 
failure  on  the  part  of  the  vast  majority  of 
the  interstate  pii>elines  to  pay  section 
110  costs  on  the  installment  required  by 
the  regulations. 

On  September  7, 1984, 
Transcontinental  Gas  Pipe  Line 
Corporation  filed  a  petition  setting  forth 
a  pipeline's  view  of  this  situation 
(Docket  No.  GP84-53-000)  and 
requesting  the  Commission  to  extend  the 
schedule  for  paying  section  110  costs  so 
that  it  may  pay  them  in  12  monthly 
installments  beginning  after  verification 
of  the  invoice  and  anding  no  later  than 
June  30, 1988. 

Also,  on  September  7, 1984,  the 
Indicated  Producers  (Shell,  Citgo,  Gull 
Mitchell.  Mobil,  Sun.  Texaco,  and  Union 
Oil)  filed  a  petition  (Docket  No.  GP84- 
51-000)  alleging  that  most  interstate 
pipelines  are  arbitrarily  refusing  to  pay 
the  section  110  costs,  and  that  the 
practice  is  so  widespread  as  to  amount 
to  a  defiance  of  the  legitimate  processes 
of  the  Commission.  The  Producers  urged 
ihe  Commission  to  direct  the  pipelines 
to  offset  the  section  110  costs  against  the 
Btu  refund  payments  or  to  order  the 
pipelines  to  pay  the  section  110  costs 
within  30  days  after  receipt  of  billings 
from  a  producer.  Tennessee  Gas 


■•5m  QUm  Service  Gas  Co.  v.  FFC  535  tJd 
1278. 1290  (D.C  Clr.  1978);  Belco  Petroleum  Coip.  v. 
FERC  588  F.2d  860. 666  (D.C  Cir.  1978). 
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respooM  to  tkc  Indirifd  Ptodmoutf 
Motiflo.  npportias  thair  nqiiMl  for 

oSmU.  sad  moving  tkat  ^»  pctitiaB  io 
Doclwt  N»  GPM-61-000  b* 
coDwtUdited  with  MoUl's  CompUiirt 
(Docket  So.  GPM  iO  «0t  and  tha 
petitions  tor  rehaariag  of  tfaa  Bta  nila 
(Dockat  Noa.  RMM  6  001.  at  oiLi  La., 
the  inataot  pracaadiag. 

Tba  Coaunuaioa  wUil  addraaa  tke 
iasuaa  raiaad  ia  tka  otliar  ptocaadioga  in 
due  coune.  Howavar.  to  tha  extant  the 
pieadinga  aaaatt  Bocontested  iacta.  tba 
CommiMion  will  rely  oo  them  to 
conclude  that  (Cor  whatever  reaaona] 
subatantial  portiona  of  first  sailers'  bills 
for  previoualy  uxucoovered  section  110 
costs  have  not  yet  been  paid,  and  will 
probably  not  be  paid  before  January  1. 
1965. 

Principle  of  Matching  Cost 
Incurrence.  Order  No.  399  expressed 
concern  that  the  Btu  refuads  would  not 
reach  the  customers  actuaDy 
overcharged  if  ofhets  were  allowed. 
However,  requiring  the  oflset 
mechanism  would  come  closer  to 
matching  the  customers  who  are  entitled 
to  Btu  refunds  with  the  customers  who 
received  the  benefits  or  caused  tha 
incurrence  of  section  110  costs. 

While  Btu  refunds  are  cnring  for  gas 
delivered  from  December  1978  through 
December  1909,  pasrments  onder  the 
"dry"  role  for  that  five  year  period  were, 
for  the  most  part,  collected  from  gas 
customers  in  1982  and  1983,  thrtn^ 
purchase  gas  adjuatment  clauses  (PGA) 
after  Order  Na  93  became  final  and 
eflactiva  in  late  1961. "  Order  No.  300 
required  that  thoae  customers  actually 
overcharged  in  1962  and  1963  were  to 
receive  the  Btu  refund  amounts.  The 
retroactive  section  110  costs  that  fmt 
sellers  and  some  pipelines  seek  to  offset 
are  for  services  rendeied  in  1960, 1961, 
1962,  and  early  1983.  Under  Order  Nos. 
94  et  aJ.,  the  Commission  directed  that 
payment  of  certain  section  110  costa 
incurred  prior  to  March  1963  be  paaeed 
on  to  customers  in  equal  instalfaaenta, 
prior  to  lanoary  1. 1985.  Payment  of 
section  110  costs  was  allowed  on  a 
currant  basts  beginning  in  March  \9A. 
As  a  resvlt.  the  customers  who  will  pay 
for  section  110  costa  incurred  before 
March  1963,  aiay  not  be  the  same 
custoawrs  who  incurred  the  coats.  As  a 
practical  matter,  most  pipelines  did  not 
begin  paying  the  coats  on  a  carrcnt  basis 
in  the  spring  of  1963.  In  fact,  testimony 


in  tha  pabUc  huria^  on  May  M.  1964. 
indicatad  that,  at  that  t»a.  sobm 
pifialiaas  had  stiU  paid  no  prodaction- 
relatad  coata.  '*  Conaequentty,  for 
purpoaaa  of  ovderiag  aad  discussing  tka 
offkat  prior-incurred  sactioa  110  cctats 
will  constitute  any  costs  properly  owed 
on  gas  received  on  or  before  January  10, 
1964,  '*  where  such  costs  have  not  been 
paid  to  first  sellers  prior  to  the  issuance 
of  this  order. 

The  concern  here  should  not  be  that 
these  dates  are  different  but  rather  to 
what  extent  customers  who  may  be 
intitled  to  refunds  because  they  were 
billed  in  that  time  period  left  the 
pipeline  systems  during  1962, 1963,  or 
1984.  Simply  put  If  a  customer  was 
purchasing  from  a  given  pipeline  during 
all  three  years  (1982-64),  and  that 
pipeline  was  obligated  to  pay  section 
110  costs  to  its  first  sellers,  that 
customer  both  paid  for  gas  measured  on 
a  dry  boats  and  was  liable  for  section 
110  costa.  Thar^ore,  the  offset  will  leave 
that  customer  whole. 

The  fact  that  the  vohnnes  fmrchased 
by  that  customer  may  have  fluctuated 
over  the  period  is  not  troublesome.** 
Current  regulatory  methods  involve 
designing  rates  on  a  test  period  basis. 
That  method  allows  rates  to  be  charged 
on  the  assumption  that  there  will  be  a 
reasonable  reiatiooship  between  coats 
incurred  and  revenues  collected.  Any 
closer  matching  would  require  a  ma)or 
departure  from  the  Commisaion's 
currant  regulatory  scheme. 

Further,  if  system-wide  volumes  drop, 
the  unit  costs  of  individual  services  will 
increase.  The  aggregate  impact  on  a 
given  customer  will  depend  on  the 
change  in  that  customer's  load  relative 
to  the  total  volumes  moved  by  the 
system.  Such  subtleties  are  impossible 
to  balance  precisely.  The  assumption  is 
that,  although  these  fluctuations  will 
work  to  the  benefit  of  the  customer  part 
of  the  time,  and  to  its  detriment  other 
times,  over  time  the  balance  is 
equitable. 

Consequently,  for  purposes  of 
considering  the  impact  of  an  offset, 
variations  in  gas  takes  by  particular 
customers  do  not  mihtate  against  the 
offset."  Also,  changes  in  customers  of 


"SlMBaln  CMMraOjF  AK><><»t>i«  to  Rcf^tad 
Sale*  of  Natural  Caa.  46  FR  MOT?  (July  23.  ISSO) 
(Order  No.  93);  Order  Denying  Reheunng  and 
Clarifying  Order  No  «3.  46  FR  24537  (May  1.  lSei> 
(Order  No.  9S-A):  Order  V»cMam  Partial  Stay  and 
AmendlaB  BlQilatirwi.  «r  FR  OM  (Jan.  0, 1SB3} 
(issued  Dec  24.  UU). 


"Tr.  at  SS.  Se.  117.  IIS.  125-6,  134.  ieS-7,  and  174- 
S.  In  the  Matter  of:  Refunds  Reaulting  From  Bhi 
Measurement  Adiuatments,  Docket  No.  RMat  S 
Ono.  PuMic  Hearing  of  May  24  1904. 

"On  January  19.  1904.  the  Commission  rescinded 
the  dry  rule.  49  FR  3072  (Jan.  2S.  1984).  Thus, 
choosing  this  date  results  in  congruous  end  dates. 

"Prior  to  Order  No.  380,  minimum  bills 
encouraged  stable  takes. 

"  Available  data  collected  by  the  Energy 
Information  A^fancy  from  PERC  Form  No  2  indicate 
that,  for  the  years  1980-1983.  castotncrs  purchases 
tended  to  drop,  albeit  in  rough  proportion  to  each 
other.  This  probably  in  Urge  part  reflects 


local  diatrftmtioB  ooaq>aniaa  ara  not  a 
sufficiaBt  basia  fv  Mjactiag  tlw  oArat. 

With  an  oflaat  macfaanian,  tlw 
Commiaaion  ia  eonearaed  that 
customers  who  left  the  syaten  after  Bta 
charges  were  pasaed  through  in  1962 
and  1963  nay  be  denied  Btu  refund 
benefits  to  which  they  would  otherwise 
be  entitled  under  Order  No.  399. 
However,  tha  data  does  not  suggest  this 
is  a  major  problem."  Ahhongh  the 
Commission  decided  to  pass  through 
section  110  costs  incurred  from  1080  to 
1963  to  customers  on  the  system  in  1983 
and  1984,  it  would  nonetheless  be  mora 
equitable  for  these  prior-incurred  costa 
to  be  boraa.  as  nearly  as  poaaible,  by  tha 
custCHnera  who  benefited  from  the 
service.  Indeed,  the  CommisaioD  did  not 
intend  that  prior-incurred  section  110 
costs  be  pasaed  through  to  customers 
after  January  1. 1985.  Since,  to  date, 
many  pipcliaaa  have  not  pcmaed  on 
these  costs  onto  their  customers,  it 
would  seem  that  this  prospect  is 
imminent.  The  offset  mechanism  will,  at 
least,  reduce  the  amoimt  of  section  110 
costs  which  must  be  passed  through  to 
customers  after  January  t,  1985.  The 
longer  the  pass  through  of  section  110 
costs  is  delayed,  the  greater  will  be  the 
disparities  between  those  who  pay  the 
costs  and  those  who  benefited  from 
them.  This  intergenerational  effect  ia 
significantly  aggravated  in  the  case  of 
prior  incurred  costs  by  the  inoaased 
ability  of  partially  supplied  customers  to 
shift  their  load  from  one  pipeline- 
supplier  to  another  pursuant  to  Order 


coaaervation  practicas  and  ecanomk:  rscaasian 

effects. 

■■  For  exam)>)s.  according  to  data  compiled  l>y  the 
Energy  Infomtation  Admmntrahon  (EIAj  from 
FERC  Form  2  reports  submitted  by  the  interstata 
pipelines,  no  coatoiBer  left  Columbia's  system  in 

1982,  and  only  one  caaiomer.  Roy  Proffiit.  left  in 

1983.  T^s  customer  bought  SS.137  Mcf  of  gas  from 
Columbia  in  isaz  whose  total  1982  sales  for  resale 
in  that  year  amounted  to  SZ8.422.40a  Mcf  No 
customer  left  ANR's  system  in  1962.  and  only  twa 
customers  left  in  1903:  Town  of  Home,  whose  1982 
purchases  from  ANR  were  2.120  Mcf  and  Texas 
Eastern  Transmission  which  purchased  377.000  Mcf 
in  the  same  year.  This  is  a  tots  I  of  379.120  Mcf  out  of 
ANR's  total  1982  sales  for  resale  of  M8.41&S27  Mcf. 
(Tetco.  however,  appears  to  have  bought  gas  from 
ANR  only  in  1982.  It  does  not  appear  as  a  pnrchaaer 
in  1980,  1981.  or  1903.)  In  1982.  only  two  custtnners 
left  the  Trunkline  system,  and  none  in  1983:  Houston 
Texas  Pipeline,  which  bought  298  Mcf  m  1981  and 
Tenneaaee  Cas  Pipeline,  which  bought  13  Mcf  in  the 
same  jrear.  a  total  of  311  Mcf  out  of  Trunkhne's  total 
sales  for  resale  of  499.230.Sd4  Mcf  EIA  does  not 
have  these  data  for  Transcos  1901  sales  for  resale. 
However,  no  cuslomers  left  the  system  m  1983.  It 
can  readily  be  seen  that  the  customers  dropping  off 
of  these  various  systems  sccouni  for  a  negligible 
percentage  of  each  pipeline's  total  sales  for  resale. 
(EIA  has  just  begun  to  compile  disaggregated  sale 
for  resale  data  as  submitted  in  the  Form  2  reports 
and  not  all  of  tfaa  data  have  as  yet  been  verified.) 
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Nos.  380  and  380-A.»  The  offset 
achieves  a  closer  matching  of  those  who 
benefited  from  the  section  110  costs  with 
those  who  will  be  required  to  pay  them. 

Under  Order  Nos.  94-A.  et  a].,  the 
customers  who  will  pay  for  section  110 
costs  may  not  be  exactly  the  same 
customers  who  caused  the  incurrence  of 
those  costs.  This  occurs  because  of  the 
dynamic  nature  of  each  customer's 
demand  requirement  over  time. 
Nonetheless,  if  these  costs  can  be 
recovered  now  through  an  inunediate 
offset,  the  likelihood  is  greater  that 
those  customers  who  pay  the  coots  ara 
those  customers  who  actually  caused 
their  incurrence.  Hence,  there  would  be 
less  intergenerational  inequity  if 
immediate  offset  is  implemented. 

It  is  clear,  therefore,  from  the  aspect 
of  intergenerational  equity  that 
immediate  offset  provides  a  far  superior 
result  then  would  occur  if  immediate 
offset  were  not  permitted.  Because 
immediate  offset  provides  for  a  closer 
association  between  cost  causation  and 
cost  responsibility  it  is  clear  that  an 
offset  is  the  most  efficient  and  equitable 
method  for  distributing  Btu  refunds  and 
ensuring  the  prompt  collection  of 
already  incurred  section  110  costs. 

Impending  Partial  Decontrol  at  the 
Wellhead.  In  adopting  the  offset 
mechanism  for  accomplishing  the  Btu 
refund,  the  Commission  is  also 
considering  the  public  interest  in  the 
context  of  current  economic 
circumstances  and  in  the  context  of 
current  statutory  and  regulatory 
schemes. 

On  the  first  of  January,  1985,  the 
Natural  Cas  Policy  Act  mandates  that 
the  price  of  the  large  portion  of  flowing 
natural  gas  be  deregulated  at  the 
wellhead.  The  purpose  of  the 
deregulation  is  to  solve  a  serious  and 
recurrent  problem  which  had  existed  in 
the  natural  gas  market  for  years.  That 
problem  was  the  inability  of  the 
interstate  market  to  achieve  a  balance 
between  supply  and  demand.  In  order  to 
achieve  that  balance  in  the  newly 
deregulated  marketplace,  the  market 


■  Elimination  of  Variable  Costs  from  Cartain 
Natural  Cas  Pipeline  Minimum  Bill  Provisions.  40 
FR  22778  dune  1.  1984)  (Order  No.  380);  Order 
Denying  Rehearing  ad  Granting  in  Pari  Applicatioiia 
for  Stay.  49  FR  31250  (Aug  a.  1984);  Order  Denying 
Rehearing  and  Granting  Clarification.  4S  FR  43635 
(Oct.  31, 1984)  (Order  No.  380-B):  Order  on 
Rehearing  ReafRnning  Application  of  Rule  to 
Minimum  Take  Provisions  and  Denying  Requests  (or 
Waiver,  48  FR  43625  (Oct.  31.  1964)  (Order  No.  380- 
C).  See  also.  Natural  Gas  Pipeline  Company  of 
America.  28  P.E.R.C.  1  61.174  at  61.332  at  n.lS  (1984): 

we  fully  anticipate  that  companies  with  more 

than  one  supplier  will  "shop"  for  the  cheapest 
source  of  supply.  But  we  also  must  be  aware  of  the 
potential  effects  of  such  swinging  on  those  gas 
purchasers  who  lack  tkasa  conpetitive 
advantages." 


price  should  be  as  "pure"  as  possible, 
i.e..  undistorted  by  costs  unassociated 
with  current  supply.  Only  through  a 
"pure"  market  price  can  the  competitive 
marketplace  foster  the  goals  Congress 
intended  well-head  deregulation  to 
achieve. 

The  Commission  has  been  concerned 
for  some  time  that  the  price  of  gas 
reflected  in  the  purchase  gas  adjustment 
filings  of  pipelines  reflect  as  nearly  as 
possible  the  cost  of  gas  at  the  wellhead. 
As  discussed  supra,  the  Commission 
tailored  the  Order  No.  94-A  series  to 
insure  that  production-related  costs 
which  accrued  as  a  result  of  gas  sold 
during  previous  periods  did  not  distort 
the  price  of  gas  after  January  1, 1985. 

Specifically,  Order  No.  94-A  was 
concerned  with: 

*  '  *  prevent[ingl  any  largo  scale  economic 
dislocations  that  may  resiilt  from  any  one 
teller  or  group  of  sellers  attempting  to 
recover  the  allowances  for  prior  costs  in  one 
lump  sum  or  a  few  large  payments.** 

On  January  24, 1983,  the  impact  of 
decontrol  on  the  collection  of  generic 
allowances  was  uncertain. 
Consequently,  the  coUecbons  were  to  be 
made. 

imder  a  schedule  of  payments  that  ensure(d], 
as  nearly  as  possible,  that  the  amounts  would 
be  paid  in  equal  installments.'* 

As  noted  above,  these  payments  have 
not  for  the  most  part,  occurred.  Some 
pipelines  have  passed  on  prior-incurred 
production-related  costs  to  their 
customers;  others  have  not.  To  the 
extent  that  prior-incurred  production- 
related  costs  are  still  unpaid,  the 
Commission  is  faced  now  with  the 
prospect  of  having  those  costs  appear  as 
incremental  increases  in  the  cost  of  gas 
after  January  1. 1985.  The  Commission 
had  intended  to  avoid  this  result. 

The  Commission  understands  that  the 
aggregate  of  the  producers'  claims  for 
section  110  costs  may  approximate  the 
aggregate  of  the  producers'  liabilities  for 
Btu  refunds.  Thus,  the  offsets  will  spare 
consumers  from  potentially  large  rate 
increases  in  early  1985  and  will  avoid 
the  transmittal  of  false  expectations 
about  future  natural  gas  prices  by  the 
relatively  painless  method  of  using  their 
Btu  refund  credits  as  an  offset.  The  gas 
producers  will  be  able  to  setde  their 
long-past  due  accounts  for  section  110 
services  rendered  and  their  Uability  for 
Btu  refunds  without  disrupting  current 
or  future  natural  gas  prices,  lifte 
pipelines  will  be  able  to  match  these 
accounts  with  first  sellers  and 
consumers  and  enter  the  era  of 


decontrol  and  enhanced  competition 
without  the  burden  of  attempting  to  paoa 
through  producers'  bills  for  servicao 
rendered  years  ago. 

The  Commiooion's  concern  vrith  this 
issue  is  evidenced  by  s  filing  of 
Tennessee  Gas  Pipeline  Company  in 
Docket  No.  RP85-^-00a  dated  October 
3, 1984,  for  a  procedure  to  permanently 
revise  iU  FERC  Gas  Tariff  PGA 
provisions  to  establish  an  extraordinary 
gas  subaccount  to  record  amoonto  in 
excess  of  $1  million  which  Tennessee 
would  be  required  to  pay  for  gas 
supplies  as  a  result  of  Commission  or 
court  action.  Under  this  proposal. 
Tennesoee  would  calculate  individual 
customer  surcharges  based  on 
Tennessee's  sales  to  that  customer 
during  the  period  to  which  the 
extraordinary  payment  pertained. 
Tennessee's  two  Justifications  for  this 
proposal  were  that  radical  changes  in 
purchase  patterns  will  occur  for  some  of 
its  customers  since  the  period  to  which 
the  retroactive  charges  apply  and  that 
the  recovery  of  such  large  retroactive 
payments  through  the  current  PGA 
mechanism  would  result  in  a  distortion 
of  the  current  gas  markets.  In  support  of 
its  proposal,  Tennessee  noted  Columbia 
Gas  Transmission,  a  pipeline  customer, 
purchased  approximately  14  percent  of 
the  gas  sold  by  Tennessee  to 
jurisdictional  customers  during  August 
1980-1983,  compared  to  only  seven 
percent  in  the  first  six  months  of  1984. 
Use  of  the  normal  Account  191 
mechanism  to  recover  Order  No.  94-A 
retroactive  payments  would  allow 
customers  with  relatively  declining 
purchases  to  bear  less  than  their  "fair 
share,"  and  require  customers  with 
relatively  higher  purdiases  to  bear  more 
than  their  "fair  share." 

Consolidated  Gas  Transmission 
Corporation  intervened  in  support  of 
Tennessee's  pro;>08al  with  this 
qualification: 

Whiie  Movant  supports  Tennessee's 
proposed  methodology,  the  simplest  and  most 
efTicient  approach  to  this  problem  is  to  permit 
pipelines  to  offset  Oder  No.  94  payments 
against  Order  No.  93  refunds  received  from 
producers." 

Another  intervenor,  Niagara  Mohawk 
Power  Corporation,  expressed  concern 
that  absent  the  direct  billing  mechanism, 
its  customers  "would  be  paying  a  share 
of  the  retroactive  costs  properly 
attributable  to  past  sales  to  Columbia's 
customers,  llie  retroactive  coats  are 
decidedly  different  than  normal  refunds 


**  48  FR  S1S2, 5180  (Feb.  3. 19 

**/(/.  at  5100. 


"Motion  of  Consolidated  Gas  Transmlasion 
Corporation  for  Leave  to  Intervene  in  Support  of 
Direct  BUling  Proposal  in  IXxrket  No.  RIV9-»^X)0  at 
P«»e3. 
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tttat  would  he  Qowed  through  in  PGA 
filings."" 

On  November  5, 1984.  in  Docket  No. 
RM85-14.  Natural  Gas  Pipeline 
Company  of  America  (Natural)  filed  a 
petition  for  authority  to  institute  a 
special,  one-time,  lump  sum  billing 
procedure  to  recover  from  Natural's 
customers  retroactive  payments  for 
"production-related  costs"  paid  by 
Natural  to  producers  by  December  31, 

1984.  Natural  proposes  to  recover 
approximately  $140  million  in 
retroactive  payments  from  its  customers 
15  days  after  the  latter  of  February  1, 

1985.  or  the  date  on  which  both  the 
Docket  No.  RP83-66  and  South  Georgia 
refunds  have  been  made.  Natural 
asserts  that  because  approximately 
$120  million  is  owed  its  customers  in 
these  proceedings  and  another  $60 
million  in  Btu  refunds  will  be  refunded 
to  its  customers,  its  customers  would 
have  sufficient  funds  to  make  this 
payment  Natural's  justification  for  this 
approach  is  similar  to  that  oRered  by 
Tennessee. 

In  anticipation  of  statutory  changes  on 
January  1, 1985,  considerable 
negotiation  will  occur  between  pipelines 
and  producers  and  between  producers 
and  end  users.  This  contract  price 
negotiation  should  result  in  a  relatively 
undistorted  market  price  for  gas.  To  the 
extent  that  historical  costs  are  allowed 
to  be  included  in  these  contract  price 
negotiations  and  will  be  reflected  in  the 
base  price  fi-om  which  these 
negotiations  stem,  consumers  will  be  ill- 
served.  The  Commission's  concern  is 
that  without  an  offset  legitimate 
production-related  gas  costs  incurred  in 
the  past  would  not  be  paid  by  customers 
in  the  system  during  the  period  of 
incurrence,  but  rather  would  be  paid  by 
present  and  future  customers  who 
received  no  economic  benefits.  Those 
costs,  while  authorized  under  the  Order 
No.  94-A  series  and  owed  under 
contracts,  are  nonetheless  inappropriate 
signals  to  the  market  in  1985,  and, 
therefore,  inconsistent  with  the 
Commission's  goal  of  achieving  ^ 
balance  in  supply  and  demand  through 
the  workings  ojf  a  competitive  market  at 
the  wellhead. 

The  Commission's  attempts  to  work 
toward  an  undistorted  market  price  for 
gas  at  the  wellhead  is  reflected  in  the 
Order  Nos.  380  and  380-A  which 
removed  variable  costs  from  pipelines' 
minimimi  commodity  bills.  Prior  to 
Order  No.  380,  minimum  commodity 
bills  insured  pipelines  that  their 
customers  would  pay  for  a  minimum 


amount  of  gas  and  system  capacity 
regardless  of  their  needs  and  whether  or 
not  cheaper  gas  was  available. 

By  removing  the  variable  costs  fi^m 
minimum  commodity  bills.  Order  Nos. 
380  and  380-A  significantly  changed  the 
bases  for  purchasing  decisions  across 
the  industry.  Essentially,  the  economic 
penalty  for  changing  suppliers  was 
substantially  reduced.  Consequently, 
partially  supplied  customers  and 
customers  with  alternate  fuel  capability 
are  much  freer  to  make  purchasing 
decisions  based  on  price,  and,  in  fact, 
have  probably  done  so. 

The  data  to  demonstrate  this 
phenomenon  are  not  yet  available. 
However,  in  seeking  a  stay  from  the 
court  of  the  Commission's  Order  No. 
380,  the  "Minimum  Bill  Rule."  -  the 
pipelines  acknowledged  that  proof  of 
switching  before  the  fact  was 
impossible,  but  they  assured  the  court 
that  "it  is  overwhelmingly  likely  that 
purchasers  of  gas  will  'swing'  a 
substantial  amount  of  their  purchasers 
away  from  their  current  pipeline 
suppliers,  next  contract  year,  if  freed 
from  contractual  obligations  by  [Order 
No.  380)."  *»The  Court  denied  the  stay 
applications  by  Order  of  September  19, 
1984,  and  refused  to  rehear  its  denial  by 
Order  of  October  18, 1984.  Thus,  Order 
No.  380  is  in  effect  and  minimum  bill 
tariff  provisions  are  unenforceable  as  to 
variable  costs. 

The  Commission's  methodology  for 
accomplishing  refunds  is  careTully 
weighed  in  light  of  this  new  purchasing 
fi^edom.  If  production-related  costs  are 
flowed  through  the  PGAs,  it  is  entirely 
possible  that  partially-supplied 
customers  will  be  able  to  avoid  those 
charges  by  changing  suppliers.  Indeed, 
the  fact  that  PGA  periods  are  staggered 
among  pipelines  further  increases  the 
opportunity  for  such  avoidance.  It  is  not 
the  Commission's  intent  that  the 
combined  effects  of  its  decisions  should 
inadvertently  or  purposely  result  in  full 
requirements  customers  bearing  the 
brunt  of  prior  charges  because  they 
cannot  leave  the  system. 

The  Commission  is  concerned, 
therefore,  that  one  result  of  forbidding 


"Petition  to  Intervene  of  Niagara  Mohawk  Power 
Cwporation  in  Docket  No.  RP85-3-000  st  page  3. 


"See  Note  23.  Bupm.  at  19. 

"Suggeition  for  Rehearing  of  the  Order  of 
Septenit>er  19,  1984.  Denying  Motion  for  Stay  and 
Suggeation  for  Rehearing  En  Banc  Tiled  September 
IB,  1984,  by  ANR  Pipeline  Company  in  Wisconsin 
Ca»  Company,  et al.  v.  FERC.  DC.  Cir.  No.  84-1358 
et  ai.  at  4.  See  also  the  Motion  of  Creat  Lakei 
Tranimission  Company  for  Stay  Pending  Review  of 
Federal  Energy  Regulatory  Commitsion  Orders 
Invalidating  Previously  Approved  Tariff  Provisioa 
filed  August  13,  1964.  in  Wisconsin  Gas  Company  v. 
FERC  at  p.  22  ("Natural  [Cas  Pipeline  Co.)  has 
advised  Creat  Lakes  that  it  is  not  planning  to  take 
any  volumes  for  the  remainder  of  th«  contract 
year."}. 


an  offset  would  be  that  captive  or  full 
requirements  customers  may  shoulder 
more  than  their  proper  share  of  the 
burden  of  prior  costs  incurred  on  the 
system.  The  Commission  believes  that 
when  most  of  the  distortion  is  taken  out 
of  future  PGAs  (which  distortion  has 
resulted  from  prior  Commission 
approval  of  certain  costs),  the  threat 
that  partially  supplied  customers  may 
leave  the  system  will  be  greatly  reduced 
and  this  should  better  protect  full 
requirements  customers.  The  offset 
mechanism,  the  Commission  believes, 
will  help  prevent  the  possibility  of 
partially  supplied  customers  escaping 
liability  of  their  share  of  past  section  110 
costs. 

First  sellers  have  the  option  of 
pursuing  their  contract  rights  at  law  in 
order  to  collect  the  costs  owed  to  them 
and/or  to  engage  in  settlement 
negotiations  with  the  pipelines  over  the 
issue  of  what  costs  are  owed. 
Arguments  are  raised  that  because  of 
current  market  conditions,  any  amounts 
resulting  from  such  negotiations  or 
litigation  resulting  in  production-related 
costs  being  paid  to  the  producer  would 
likely  be  paid  by  pipeline  shareholders 
rather  than  consumers.  Specifically,  the 
argument  is  that  the  marketplace  would 
not  bear  the  increase  in  price  at  the 
burner  tip  which  would  result  from  the 
inclusion  of  these  costs.  If  that  were  the 
case,  the  pipeline  shareholders  would 
have  to  pay  the  costs  themselves  or  lose 
markets. 

If  the  Commission,  on  the  other  hand, 
requires  Btu  refunds  to  be  offset  by 
production-related  costs,  it  is  not  the 
shareholders  who  would  bear  the  costs 
but  rather  the  consumers  which 
originally  caused  their  incurrence.  As  a 
matter  of  equity,  then,  the  question  is 
whether  the  offset  procedure  would 
work  to  the  detriment  of  consumers.  In 
response,  it  is  important  to  note  that  the 
production-related  costs  here  are  costs 
which  have  actually  been  incurred  for 
past  periods  and  which  are  authorized 
imder  the  Commission's  regulations. 
Consumers  have  had  the  benefit  of  the 
services  and  should  bear  the  costs 
associated  with  those  services. 

To  the  extent  market  restraints  exist 
and  shareholders  must  subsidize 
production-related  costs  which  occur 
either  outside  of  or  over  and  above  the 
offset,  consumers  have  only  rightfully 
been  compensated  for  their  pipelines' 
unfortunate  market  position.  Either  way, 
it  would  seem  that  the  rights  of  the 
consumers  are  being  carefully  protected. 

Calculation  of  the  Offset.  The 
Commission  recognizes  that  the  dollar 
amount  of  production-related  costs 
owed  under  numerous  pipeline  first 
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sellers'  contracts  remains  in  dispute.*** 
This  issue  is  of  great  concern  to  the 
Commission  in  allowing  and  fashioning 
an  offset  procedure.  Only  legitimate 
production-related  costs  should  be  offset 
against  the  Btu  refunds. 

Presumably,  certain  amounts  of 
production-related  costs  which  pipelines 
and  the  first  sellers  have  resolved  have 
been  or  are  being  paid  under  existing 
payment  agreements.  However,  if 
certain  undisputed  costs  have  not  been 
recovered  or  are  not  presently  being 
recovered  consistent  with  a  Commission 
approved  mechanism,  they  must  be 
offset  against  the  Btu  refund. 

If  collection  of  past  production-related 
costs  were  the  only  goals  of  the  offset  it 
would  be  best  achieved  by  allowing 
producers  to  offset  the  full  amount  of 
production-related  costs  claimed. 
However,  the  pipelines  claim  that  the 
production-related  costs  appear  to  be 
overstated  for  any  number  of  different 
reasons."  To  the  extent  there  is  vaHdity 
to  any  of  the  pipeline's  reasons  for  not 
paying  the  full  amount  allowing  full 
offset  would  understate  the  Btu  refunds. 

This  procedure  does  not  attempt  to 
resolve  all  production-related  cost 
issues.  This  leaves  pipelines  and 
purchasers  free  to  dispute  the  costs  in  a 
proceeding  which  the  Commission  has 
designed  specifically  to  deal  with  these 
costs.  One  purpose  of  this  proceeding  is 
to  assure  that  only  legitimate 


'"Order  No.  380  noted  that  the  Commission's 
section  110  rules  are  pending  on  appeal,  while  the 
Btu  refund  obligation  arises  as  the  result  of  a  court 
decision.  The  concern  is  that  the  producer's  claims 
for  section  110  costs  are  subject  to  modification  or 
extinguishment  by  the  courts,  while  their  liabilities 
to  make  the  Btu  refunds  have  been  rinally 
established  by  the  courts.  Thus,  the  producers  are 
asking  to  offset  an  inchoate  or  contingent  claim 
gainst  a  final,  adjudicated  liability. 

Nevertheless,  under  the  schedule  prescribed  by 
the  Commissioa  collection  of  the  section  110  costs 
should  be  completed  by  December  31.  1984,  long 
before  the  Fifth  Circuit  decision  is  expected  to  be 
rendered  in  the  pending  appeal  of  Texas  Eastern. 
Texas  Eastern  Tranmiasion  Corp.  v.  FERC.  Docket 
No.  83-4390  (Sth  Cir  1984).  The  Commission  has 
refuaed  to  stay  its  section  110  rules.  The  Fifth 
Circuit  has  not  granted  a  stay.  The  Commission's 
collection  scheilule  and  deadline  were  i>ot 
appealed.  So  unless  the  pipehnes  meet  the 
December  31  payment  dale,  or  the  deadline  for 
paying  is  extended,  the  retroactive  section  110 
charges  are  due  and  payable  even  though  they  are 
still  subject  to  judicial  review.  Th«  mere  fact  that 
the  rule  is  pending  judicial  review  does  not  mean 
all  production-related  costs  are  in  dispute. 

"  In  response  to  the  producer's  pleas  for  pronpt 
payment  of  their  claims,  various  pipelines  recited 
inatancea  where  claims  for  section  110  allowanoes 
were  clearly  in  error.  Delivery  distances  were  found 
to  be  inaccurate.  Charges  were  billed  for  periods 
when  wells  were  not  producing.  Explicit  contractijal 
authority  did  not  exist  for  certain  claims.  However, 
the  "massive  failure"  of  the  pipelines  to  pay  any 
subetantial  part  of  the  billings  from  producer*  for 
section  110  allowances  is  not  based  on  pipeline 
claim*  that  the  bills  from  producer*,  in  general  are 
not  lawfully  owed. 


production-related  costs  are  offset  fi-om 
Btu  refunds.  The  Commission  will  order 
further  Btu  refunds  if  it  finds  that 
production-related  costs  have  been 
overstated  for  purposes  of  the  offset. 

In  light  of  all  these  considerations,  the 
Commission  will  extend  the  deadline  for 
large  first  sellers  to  make  Btu  refunds  to 
the  pipelines  until  December  31, 1984, 
and  to  offset  all  of  their  unpaid  and 
undisputed  billings  for  section  110  costs 
rendered  before  January  19, 1984,  the 
date  the  Commission  rescinded  the 
"dry"  rule  and  reinstated  the  "wet"  rule. 
Therefore,  the  amount  refunded  by  a 
first  seller  shall  be  the  difference 
between  the  Btu  refund  amoimt  as 
calculated  imder  Order  Nos.  399,  et  seq. 
and  the  unpaid  but  imdisputed  billings 
for  section  110  costs. 

Procedures.  The  Commission  stated  in 
Order  No.  399  that  permitting  offsets 
will  complicate  the  Btu  refund  process. 
On  reconsideration,  however,  and  in  the 
light  of  expected  market  conditions  and 
compelling  equities,  the  Commission  has 
devised  administrative  mechanisms  for 
requiring  legitimate  section  110  costs  to 
be  paid  by  means  of  offsetting  Btu 
refund  obligations.  These  procedures  are 
not  unduly  complicated  and  assure  that 
the  Commission  and  interested 
consumers  will  have  sufficient 
information  concerning  the  offset 
transactions  to  identify  any  section  110 
coats  that  have  been  improperly  paid  or 
any  undercredited  Btu  refund  amoimts. 
The  ability  of  interested  parties  to 
monitor  payments  of  section  110  costs 
should  not  be  affected  by  whether  those 
payments  are  made  by  checks  from  the 
pipelines  or  by  credits  for  Btu  refimd 
obligations  owed  to  the  pipelines.  The 
standing  and  opportunity  of  consumers 
to  protest  the  payment  of  section  110 
costs  and  their  recovery  by  pipelines 
through  PGA  clauses  will  not  be 
affected  by  whether  such  payments  are 
made  by  cash  or  by  offset. 

In  Order  No.  399,  refunds  were  due  by 
the  first  seller  either  on  November  5, 
1984,  in  the  case  of  large  first  sellers, 
and  on  May  3, 1985,  in  the  case  of  small 
first  sellers.** 

Pipelines  had  to  file  refund  reports  by 
December  18, 1984,  for  the  first  set  of 
refunds  they  received  (or  should  have 
received)  on  November  5, 1984,  and  by 
June  17, 1984,  for  the  refunds  due  by 
May  3, 1985.  A  final  refund  report  was 
due  on  January  5, 1987,  to  cover  refunds 
made  after  May  3, 1985.  These  reports 
were  to  identify  the  first  sellers  who  had 


"Small  first  sellers  were  re<|uired  to  notify 
pipelines  by  Noveral>er  S,  1984,  of  their  intent  to 
defer  payments  of  refunds  until  May  3. 198S.  The 
deadline  for  notification  is  extended  by  this  order  to 
December  31. 1964. 


made  refunds,  and  those  who  had  not 
the  amounts  received  or  due,  broken 
down  by  seller  into  principal  and 
interest  and  reasons  for  non-payment 
where  applicable. 

A  revised  S  154.38(h)  **  covered  the 
pass-through  of  the  Btu  refund  amounts 
by  interstate  pipelines,  and  related 
reporting  requirements.  This  revised 
section  essentially  required  the  pipeline 
to  identify  those  customers  who  actually 
paid  the  Btu  overcharges,  the  amounts 
they  paid,  and  then  to  refund  that 
amount  plus  interest  to  the  overcharged 
customer,  regardless  of  whether  that 
customer  was  still  on  the  pipeline's 
system. 

Based  on  the  Commission's  decision 
to  require  first  sellers  and  purchasers  to 
offset  the  Btu  refunds  with  undisputed 
amoimts  owing  retroactively  under 
section  110  of  the  NGPA  the  refund, 
reporting  and  pass-through  requirements 
need  modification.  There  are  several 
reasons  for  this. 

First  while  the  Btu  refund  amounts 
due  by  a  first  seller  should  be  readily 
ascertainable,  once  the  volumes  of  gas 
sold  are  agreed  upon,  the  section  110 
cost  allowances  may  not  be  so  easily 
determined.  The  section  110  cost 
allowances  will  vary,  depending  on  such 
factors  as  length  of  gathering  lines, 
actual  costs  incurred  in  providing 
services,  and  specific  contractual 
arrangements.  Therefore,  in  requiring 
the  offset  the  Commission  will 
recognize  and  make  provision  for  offsets 
in  which  both  Btu  refimds  and  section 
110  cost  allowances  are  sums  certain. 

The  second  concern  is  over  the  actual 
or  impUed  pass-through  of  the 
retroactive  section  110  costs.  When  a 
pipeline  attempts  to  pass  section  110 
costs  through  in  its  PGA.  intervenors 
and  Commission  staff  have  an 
opportunify  to  scrutinize  and  object  to 
the  imposition  and  level  of  these  costs.** 
When  a  pipeline  offsets,  it  would  not 
have  to  reflect  the  amounts  of  the 
section  110  costs  offset  in  its  PGA.  since 
it  is  not  attempting  to  pass  them 
through.  Thus,  the  parties  which  might 
otherwise  seek  to  challenge  these 
amounts  would  be  left  without  a 
convenient  forum  in  which  to  challenge 
section  110  costs,  even  though  they  are 
direcdy  affected  by  the  offset  (since  it 
eliminates  a  refund  they  would 
otherwise  have  received).  The 
Commission  therefore  believes  that  it 
must  provide  a  mechanism  by  which  the 
pipeline's  customers.  Commission  staff, 
and  other  interested  parties  can  review 
and  challenge  the  section  110  costs  for 


"18  CFK  lS4.30(h)  (19S4). 

*'See  notes  8  and  10.  luptxt  at  7-41. 
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past  periods,  where  the  costs  are  not 
part  of  the  PGA  or  a  pipeline's  rate  case. 

Therefore,  in  summary,  for  Btu 
refunds,  the  Commission  is  requiring  the 
same  reports  required  in  Order  No.  399 
bom  intrastate  and  interstate  pipelines. 
Where  section  110  costs  are  o^set 
against  the  Btu  refund,  interstate 
pipelines  must  include  in  their  reports 
all  the  information  required  in  section 
271.11M(f)  concerning  section  110  costs. 
To  ensure  that  first  sellers  and  pipelines 
have  agreed  to  the  section  110  cost 
allowances  that  offset  the  Btu  refund, 
pipelines  must  file  a  first  seller 
concurrence  statement  as  part  of  their 
reports.  These  reports  are  detailed  in 
ordering  paragraphs  F.  G,  and  H. 

D.  Lump-Bum  Cash  Payments  by 
Pipelines  ■> 

Panhandle  Eastern  Pipe  Line 
Company  and  Trunkline  Gas  Company 
request  that  the  Commission  eliminate 
the  automatic  and  mandatory 
requirement  that  pipelines  make  lump- 
sum cash  refunds  to  those  customers 
actually  overcharged.  Instead, 
petitioners  state  that  the  Commission 
should  pass  the  refunds  through  using 
the  pipelines'  PGA  mechanism.  They 
argue  that,  by  failing  to  pass  these 
refunds  through  a  pipeline's  PGA  the 
Commission  is  foregoing  an  opportunity 
for  significant  rate  reductions  and 
market  preservation.  In  addition,  they 
argue  that  matching  the  Btu  refunds  to 
those  customers  actually  overcharged  is 
not  possible  and  that  there  is  no  reason 
to  believe  that  the  PGA  mechanism  will 
produce  inequitable  results. 

The  Commission  carefully  considered 
these  arguments  in  the  final  rule  and  on 
rehearing  and  is  retaining  the 
requirement  that  interstate  pipelines 
must  make  lump-sum  cash  payments  to 
those  customers  actually  overcharged 
for  those  Btu  refund  amounts  not  offset 
under  the  procedures  established  in  this 
order. 

The  Commission  recognizes  that  the 
Btu  refund  might  temporarily  disrupt  the 
current  gas  market  regardless  of  the 
payment  method  used.  Since  decontrol 
of  a  large  proportion  of  gas  supplies 
takes  place  at  the  end  of  this  year,  the 
Commission  has  sought  to  limit  that 
disruption.  A  lump-sum  cash  payment  is 
less  disruptive  to  the  gas  market  than 
the  use  of  the  PGA  because  a  cash 
payment  to  past  customers  does  not 
adjust  current  prices  and  will 
consequently  not  send  false  price 
signals  to  current  gas  customers.  In  any 
event,  the  Commission  believes  that  the 
offset  procedures  established  in  this 
order  will  alleviate  most  of  these 
petitioners'  concerns. 


E.  Btu  Measurement  Adjustments  to 
Section  110  Charges 

Southern  California  Gas  Company 
and  Pacific  Lighting  Gas  Supply 
Company  point  out  that  some  first 
sellers  have  been  paid  for  section  110 
costs  and  allowances  that  are  expressed 
in  terms  of  cents-per-MMBtu  measured 
under  the  dry  rule.  They  request  that 
Order  No.  399  be  amended  to  require 
refunds  from  first  sellers  if  they  have 
recovered  costs  that  exceed  the 
maximum  section  110  allowances  under 
the  Commission's  regulations, 
recalculated  under  the  wet  rule. 
Although  these  costs  may  be  included  in 
calculating  the  section  110  costs  to  be 
offset  with  Btu  refunds,  the  Commission 
is  not  establishing  procedures  in  this 
order  to  refund  those  costs. 

The  Commission  agrees  with  the 
petitioners  that,  if  payments  of  section 
110  costs,  recalculated  with  reference  to 
the  wet  rule,  have  exceeded  the 
maximum  allowable  costs  under  the 
Commission's  regulations,  refimds  are  in 
order.  Although  the  court  decision  that 
gave  rise  to  this  proceeding  "  did  not 
speak  to  section  110  allowances,  it 
would  be  administratively  inconvenient 
for  the  Commission  and  the  regulated 
industries  to  utilize  a  different  Btu 
measurement  under  section  110  than  in 
the  other  sections  of  the  NGPA.  Thus, 
the  Commission  directs  the  pipelines 
and  first  sellers  to  review  the  section 
110  billings,  paid  and  unpaid,  to  ensure 
that  they  do  not  exceed  the  maximum 
allowances,  determined  with  reference 
to  the  wet  rule. 

The  Commission  will  not,  however, 
require  that  any  refunds  that  are  due 
from  first  sellers,  as  a  result  of 
recalculating  section  110  costs  under  the 
wet  rule,  be  made  in  conjunction  with 
the  refunds  required  in  this  proceeding. 
These  refunds  can  be  made  in  due  time, 
without  imposing  any  additional 
burdens  of  calculating  and  reporting  on 
those  affected  by  the  stringent  deadlines 
in  this  proceeding.  However,  first  sellers 
and  pipelines  may  include  these  refunds 
when  implementing  the  offset 
procedures  established  in  this  order. 

F.  Direct  Sales 

Mississippi  Chemical  Corporation 
asks  that  the  Commission  reconsider  its 
decision  not  to  provide  procedures  for 
flowing  the  Btu  refunds  through  to  direct 
sale  customers  of  interstate  pipelines. 
Since  rates  to  direct  sale  customers  are 
established  by  contract  and  are  not 
subject  to  Commission  approval,  any 
entitlement  of  direct  sale  customers  to  a 
portion  of  the  Btu  refunds  received  by 


the  pipelines  depends  on  the  terms  of 
their  contracts.  The  direct  sales  are  not 
first  sales  under  the  NGPA.**  Neither  are 
they  sales  for  resale  under  the 
Commission's  Natural  Gas  Act 
jurisdiction.'^  The  Commission  believes 
that  it  lacks  jurisdiction  to  require  these 
pipelines  to  pass  the  Btu  refunds  on  to 
their  direct  sales  customers.  The 
Commission  also  believes  that  direct 
sales  customers  are  capable  of  enforcing 
their  rights  arising  from  their  contracts 
with  interstate  pipelines  by  means  of 
negotiation  or  in  the  courts.  Accordingly, 
while  the  Commission  recognizes  that 
refunds  to  direct  sales  customers  may 
be  delayed  or  never  made,  there  is  no 
recourse  that  the  Commission  can 
provide. 

G.  Refunds  by  Operators  Designated  by 
Large  First  Sellers 

The  Commission  wants  to  avoid 
confusion  over  when  operators 
designated  by  large  first  sellers  must 
make  refunds.  Hence,  an  operator 
designated  by  a  large  first  seller  must 
pay  the  large  first  seller's  portion  of  the 
refund  on  the  deadline  for  payment  by 
large  first  sellers — regardless  of  whether 
the  operator  itself  is  a  large  or  small  first 
seller.  In  addition,  a  large  first  seller 
rnusf  remit  its  portion  of  the  refund 
obligation  to  its  designated  operator 
who  is  a  small  first  seller  on  or  before 
the  date  the  refund  must  be  paid  to  the 
pipeline.  The  Commission  is  specifically 
requiring  these  first  sellers  to  make  the 
refunds  with  other  large  first  sellers 
because  large  first  sellers  should  not  be 
allowed  to  take  advantage  of  a  deferral 
that  was  designed  to  prevent  cash  fiow 
problems  for  small  first  sellers. 

H.  Extension  of  the  Deadline  For 
Payment  by  Large  First  Sellers 

The  Producer  group  and  other 
petitioners  complain  that  compliance 
with  the  deadline  for  payment  by  large 
first  sellers  is  an  unreasonable  hardship, 
and  that  the  Commission  acted 
arbitrarily  by  not  permitting  first  sellers 
to  spread  out  the  payment  of  the  Btu 
refunds.  Specifically,  petitioners  state 
that  the  time  period  between  the 
issuance  of  the  final  rule  and  the  refund 
deadline  is  too  short  to  ensure  the 
computation  and  execution  of  accurate 
refunds  and  will  cause  unnecessary 
cash  flow  problems.  They  argue  that 
these  problems  were  made  worse  by  the 
failure  of  the  Commission  to  require 


*INCAA.  iupra.  note  2.  at  1. 


"See  15  U.S.C.  3301(21)  (1982).  Pipelinef'  Mle«  of 
ga«  are  not  flnt  Mlet  except  lalei  of  gat  produced 
by  the  pipeline.  Public  Service  Comm  n  of  New  York 
V.  Mid-Louiaiana  Caa  Co..  103  S  Ct.  3024  (1963). 

"15  0.5.0.  n7(b)  (1982). 
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pipelines  to  furnish  the  information 
necessary  to  calculate  the  Btu  refunds  in 
a  timely  fashion  and  the  prospect  that 
the  Commission  might  permit  an  offset 
of  section  110  costs  and  the  Btu  refund. 

Petitioners  also  argue  that  any 
alternate  relief  &t)m  this  burden  was 
foreclosed  by  the  Commission's 
statement  in  Order  No.  399,  that  it 
"expects  few  applications"  under 
section  S02(c]  of  the  NGPA  and  "is  not 
inclined  to  grant  them  unless  the 
applicant's  claim  for  relief  is  supported 
by  compelling  reasons."  Except  to  the 
extent  t^at  the  deadline  for  payment  by 
large  first  sellers  is  extended  to 
December  31, 1984,  to  implement  the 
offset  mechanism,  the  Commission 
denies  petitioners'  requests. 

First  sellers  have  had  sufficient  time 
to  prepare  for  the  payment  of  this 
refund.  INGAA  was  decided 
approximately  a  year  ago.  The 
Commission  issued  its  interim  rule  on 
May  3, 1984.  This  rule  established  the 
refiind  procedures  that  were  adopted 
with  minor  changes  by  Order  No.  399 
and  it  also  stopped  pipelines  from 
imilaterally  collecting  the  refunds  owed 
by  first  sellers  through  billing 
adjustments.  Any  uncertainty  over 
whether  the  final  rule  would  permit 
offsets  of  section  110  cost  should  not 
have  stopped  first  sellers  from 
calculating  the  refunds  owed.  These 
calculations  would  have  to  be  made 
even  if  the  Commission  had  permitted 
an  offset  procedure. 

The  Commission  is  troubled  that  some 
pipelines  have  failed  to  cooperate  with 
first  sellers  in  determining  the  amount  of 
Btu  refunds  owed.  This  fact  does  not 
support  across-the-board  extensions  of 
the  refund  deadlines.** In  any  event, 
those  first  sellers  who  have  diligently 
sought  cooperation  should  seek  relief 
imder  NGPA  section  502(c)  if  a  pipeline 
has  not  cooperated  in  determining  the 
amounts  owed.  In  those  individual 
cases,  the  Commission  will,  if 
appropriate,  fashion  a  remedy  to  meet 
the  needs  of  the  parties. 

/.  Royalty  Payments 

Several.petitions  for  rehearing  were 
received  on  the  obligation  of  first  sellers 
to  pay  refunds  on  behalf  of  royalty 
interest  owners.  For  example.  Inland 
Ocean,  Inc.,  (Inland]  asserts  that  it  may 
be  imable  to  recover  from  its  royalty 
interest  owners  and  working  interest 
owners  their  attributable  portion  of  the 


"The  Commission  reminds  the  pipelines  that, 
although  the  first  sellers  are  liable  for  the  refunds, 
pipelines  have  an  obligation  under  the  Natural  Gas 
Act  as  part  of  prudent  management  to  ensure  that 
first  sellers  pay  these  refunds  promptly  and 
properly. 


Btu  refund.  Since  there  are  bankruptcies 
and  deaths  associated  with  some 
royalty  owners,  Inland  contends  that  it 
is  virtually  impossible  to  obtain  refunds 
in  many  cases.  Inland  argues  that 
equitable  considerations  would  justify 
consideration  of  these  factors  and  that 
the  Commission  should  permit  some 
form  of  equitable  relief  imder  section 
502(c].  In  contrast  Pennzoil  argues  that 
the  Commission  should  defer  &e  royalty 
interest  portion  of  the  refumd  imtil  that 
portion  is  paid  by  the  royalty  interest 
owner.  In  addition,  Pitts  Oil  and  other 
petitioners  argue  the  Commission  should 
waive  the  refund  attributable  to  royalty 
interest  owners. 

In  Order  No.  399,  the  Commission 
addressed  the  problems  first  sellers  may 
have  in  recovering  refunds  from  royalty 
owners.  Though  sympathetic,  the 
Commission  found  it  could  not  relieve 
the  first  seller  of  any  refund  obligation 
because  to  do  so  would  sanction  a  price 
in  excess  of  the  NGPA  ceiling  price. 
Upon  reconsideration,  the  Commission 
believes  it  has  the  discretion  to  waive  a 
portion  of  the  first  seller's  refund 
obligation,  if  it  is  demonstrated  that  the 
refund  is  uncollectible.'*  Although  that 
order  makes  first  sellers  guarantors  of 
the  refund  corpus  paid  to  other  parties, 
i.e.,  royalty  owners  or  working  interest 
owners,  it  may  be  impossible  for  a  first 
seller  to  recoup  all  of  these  refunds.  The 
Commission  may  consider  requests  for  a 
waiver  on  a  case-by-case  basis.*** 

Mesa  Petroleum  states  that  they  have 
received  a  letter  fitim  the  Commission  of 
Public  Lands  and  Farm  Loans  of  the 
State  of  Wyoming.  According  to  Mesa, 
that  letter  represents  a  final  statement 
by  the  State  of  Wyoming  concerning  the 
payment  of  gas  royalties  calculated  on  a 
"dry"  basis  and  that  Wyoming  will 
begin  lease  cancellation  proceedings  for 
those  leases  that  do  not  pay  royalties  on 
a  dry  basis. 

The  Commission  has  reviewed  the 
letter  sent  by  the  State  of  Wyoming 
which  Mesa  attached  as  Appendix  A  to 
their  comments.  The  letter  raises  a 
number  of  issues  regarding  the  scheme 
of  Federal  regulation  of  the  gas  industry 
which  are  of  concern  to  the  Commission. 
However,  without  further  clarification 
and  development  of  those  issues,  the 
Commission  is  unable  to  comment 
further. 

in.  Paperwork  Reduction  Act 

The  refund  reports  required  under 
Ordering  Paragraphs  Nos.  F,  G.  H  of  this 
order  and  tS  154.38(h)(3)  (vi).  (vii).  and 


**  Consumer  Federation  of  America  v.  FPC  615 
Fid  347  (DC.  Cir.  1975). 

**  To  the  extent  a  filing  fee  exists  for  such  a 
waiver,  the  Commission  is  waiving  this  filing  fee. 


(viii)  of  the  Commission's  regulations 
are  information  collection  requirements 
that  are  being  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  under  the  Paperwork 
Reduction  Act  44  U.S.C.  35O1-3520 
(1982)  and  OMB's  regulations,  5  CFR 
Part  1320  (1984).  Comments  on  these 
provisions  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs  of 
OMB  (Attention:  Desk  Officer  for  the 
Federal  Energy  Regulatory  Commission). 
Interested  persons  can  obtain 
information  on  the  information 
collection  provisions  by  contacting  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20426  (Attention: 
Darrell  D.  Blakeway,  (202)  357-8096). 

IV.  Effective  Date 

The  Commission  incorporates  the 
reasoning  and  findings  in  the  interim 
rule  that  good  cause  exists  under  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C  553(b)  (1982),  for  finding  that  a 
Notice  of  Proposed  Rulemaking  is 
unnecessary,  impracticable  and  contrary 
to  the  public  interest 

The  Commission  considered  making 
this  entire  rule  effective  upon  issuance. 
However,  as  a  substantive  matter,  it 
makes  little  difference  whether  the 
entire  rule  is  effective  immediately  or  30 
days  after  publication  in  the  Fedoal 
Register,  because  first  sellers  and 
pipelines  are  on  notice  that  offsets  will 
be  required  by  December  31, 1984. 
Therefore,  as  provided  under  the  APA,  5 
U.S.C.  553(d)  (1982).  this  rule  is  effective 
30  days  after  pubUcation  in  the  Federal 
Register,  except  as  follows.  For  good 
cause,  under  §  553(d)  of  the  APA,  the 
Commission  makes  effective 
immediately:  (1)  An  extension  to 
December  31, 1984,  of  all  refunds  by 
large  first  sellers:  (2)  repeal  of  the 
reporting  requirements  established  in 
ordering  paragraphs  E,  F,  and  G  of 
Order  No.  399,  and  (3)  the  requirements 
to  file  refund  reports  established  in  this  " 
order.  By  making  the  extension  of  the 
refund  deadline  and  the  rescission  of  the 
reporting  requirements  established  in 
Order  No.  399  effective  upon  issuance  of 
this  order,  the  Commission  will  reduce 
the  burden  on  first  sellers  and  pipelines 
by  removing  unnecessary  requirements. 
Consequently,  the  Commission  is 
revoking  the  requirements  of  its  earlier 
stay,  49  FR  43543  (Oct  30, 1984),  that 
refunds  by  large  first  sellers  would  be 
due  10  days  after  issuance  of  this  order. 
The  refund  reports  established  in  diis 
rule  are  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  and  are  subject  to  OMB 
approval.  Accordingly,  the  refund 
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reportiag  nquinmaaU  (««t  forth  ia 
Orderiag  paragraph  No*.  F.  G.  aiul  H  of 
thu  rule  and  |S  154^h)  (vi),  [vU).  and 
(viii)  of  the  Comnuasioa's  regulations) 
will  become  efiective  January  25, 1985.  If 
OMB's  approval  and  coatrol  number 
have  aot  been  received  by  this  effective 
date,  the  Commiasion  will  isaue  a  notice 
temporarily  suspending  the  effective 
date  of  the  refund  reporting 
requirements. 

V. 


To  the  extent  petitioners  raise  other 
issues,  the  Commission  believes  that 
those  issues  were  considered  previously 
and  were  fully  addressed  in  Order  No. 
399. 

The  ConutiissJon  orders:  ■ 

(A)  Any  first  seQer  that  collected 
revenues  in  excess  of  the  product  of  (a) 
>he  apphcable  maximum  lawful  price 
established  by  the  NGPA,  and  (b)  the 
quantities  of  MNffltu's  determined  on 
the  basis  of  {  270.204  of  the  Commission 
regulations,  shall  refund  any  sach 
excess  revenues.  This  refund  shall  be 
paid  in  full  by  December  31, 1984,  unless 
the  first  seller  is  a  small  first  seller,  i.e.. 
a  first  seller  that  sold  a  total  of  ten 
miUion  Mcf  or  less  of  gas,  in  both  the 
interstate  and  intrastate  markets,  daring 
1983.  A  HuJi  first  seller  must  pay  the 
refunds  ■■  fall  by  May  3. 1905,  but,  to 
qualify  ior  this  extension,  he  Boat  notify 
in  writiiig.  by  December  31, 1984,  any 
pipeline  to  which  he  owes  refunds  that 
he  is  a  small  first  seller.  To  the  exteat 
that  revenues  for  gaa  sold  in  a  first  sale 
under  the  NCPA  are  less  than  or  eqaal 
to  the  level  of  revennes  based  on  the 
prodnct  of  (a)  and  (b).  and  are 
contnctnaily  anthoiized,  no  refiinds  are 
due. 

(B)  All  first  sellers  may  defer  payment 
of  that  portion  of  the  Btn  refund 
attributable  to  royalty  interest  owners 
until  the  first  aeUer  receives  payment 
from  the  royalty  interest  owner  or 
November  5,  laBO,  whichever  occurs 
first  First  sellers  deferring  the  portion  of 
Btn  refunds  attributable  to  royalty 
interest  owners  must  notify  pipelhies  of 
the  deferral  by  the  date  that  the  first 
seller  would  otherwise  be  required  to 
make  the  refund 

(C)  Any  filing  fee  applicable  to  a 
request  ior  a  waiver,  as  described 
herein,  is  waived 

(D)  The  parties  to  the  first  sale 
transaction  may  rbooar  the  method  of 
payme^  of  this  refund  If  the  parties 
cannot  a^«e  to  a  method  payment  shall 
be  by  a  hanp-sum  cash  payment 
However,  to  the  eictent  that  a  pip^ine- 
purchaser  and  first  seller  agrrr  on  an 
amount  of  ssrtinn  110  stlfln-anrrs  owed 
by  Ihn  piprtint  to  the  first  seller,  anch 
amount  sh^  be  tBank  taaimal  the 


amount  of  the  Etu  refund  due  to  the 
pipeline.  No  amounts  owing  under 
section  110  which  accrued  after  Jannary 
19, 1984,  or  which  the  pipeline  disputes, 
may  be  nsed  to  offset  any  Btu  refund 
amooats. 

(E)  Interest  on  Btu  refunds  shall  be 
calculated  in  accordance  with  §  154.102 
(c)  and  (d)  of  the  Commission's 
regulations,  except  that  the  interest 
obligation  for  money  paid  into  escrow  is 
that  interest  which  accrued  in  the 
escrow  account  on  the  amount  required 
to  be  refunded.  Interest  on  section  110 
allowance  retroactive  payments  shall  be 
calculated  pursuant  to  the  contract 
under  which  such  allowances  were 
charged  and  collected 

(F)  By  February  15, 1985,  interstate 
and  intrastate  pipelines  shall  file  a 
refund  report  with  the  Commission 
detailing:  (1)  Those  first  sellers  who 
made  refunds,  and  the  refund  amounts 
that  the  pipeline  has  received 
separately  stated  for  each  first  seller, 
and  indicating  the  principal  amount  and 
interest;  and  (2)  those  first  sellers  who 
have  not  made  refunds,  and  the  refund 
amounts  due  but  not  received  by  the 
pipeline,  for  each  first  seller,  separately 
stating  the  principal  amount  and  interest 
due  fi-om  each  first  seller,  and  the 
reason  for  nonpayment,  and  (3)  in  the 
case  where  Btu  refund  amounts  have 
been  offset  by  section  110  allowances 
for  past  periods  owed  to  the  first  sellers 
by  the  pipelines,  and  where  the  offsets 
are  made  under  paragraph  (D]  above, 
the  refund  report  should  identify  the 
first  sellers  who  have  applied  offsets  to 
satisfy  Btu  refunds,  the  amount  Btu 
refunds  due.  for  each  first  seller,  stating 
separately  the  principal  and  interest 
and  a  statement  of  concurrence  on  the 
Btu  refund  due  and  the  section  110  offset 
amount  For  interstate  pipelines  using 
the  offset  mechanism,  the  following 
information  must  also  be  supplied 

(a)  The  asMent  of  section  lU) 
alk>wances  applied  to  the  Btu  refund 
obligations  which  are  agreed  to  by  both 
the  pipeline  and  first  seller,  and 

(b)  on  a  well  by  well  or  completion 
location  basis,  the  amount  per  MMBta  of 
section  110  charges  wiiich  have  been 
applied  to  a  Btu  refimd  obligation,  the 
specified  prodnction-related  services  for 
which  the  charge  is  made,  and  the 
contractual  provisions  expressly 
authorizing  the  section  110  charge. 

Of  those  first  sellers  who  are  small  first 
sellers  as  defined  ia  this  ord».  only 
those  who  have  paid  in  full  need  to  be 
identified.  Intrastate  pipelines  shall  also 
file  a  copy  of  the  report  with  the  State 
regulatory  agency  having  iurisdictloa 
over  SHch  pipeline. 


(G)  By  June  17.  ISBS.  intrastate  and 
interstate  pipelines  shall  file  a  refund 
report  containing  the  information 
described  in  paragraph  (F).  with  respect 
to  refunds  not  previously  identified  ia 
the  prior  refund  report  Intrastate 
pipelines  shall  also  file  this  report  with 
the  State  regulatory  agency  having 
jurisdiction  over  such  pipeline. 

(H)  By  January  5. 1987.  intrastate  and 
interstate  pipelines  shall  file  a  refund 
report  with  the  Conunission  detailing:  (1) 
Those  first  sellers  who  have  made 
refunds  after  May  3. 1985,  and  the 
refund  aaaounts  received  from  these 
sellers  separately  stating  the  principal 
and  interest  received  and  (2)  those  first 
sellers  who  have  not  made  refunds  or 
refunds  in  full,  the  refund  amounts  not 
made  by  each  first  seller,  separately 
stating  the  principal  and  interest  due 
from  each  first  seller,  and  the  reason  for 
non-payment.  Intrastate  pipelines  shall 
file  a  copy  of  this  report  with  the  State 
regulatory  agency  having  jurisdiction 
over  suck  pipeline. 

(I)  The  reporting  requirements 
established  in  ordering  paragraphs  E,  F. 
and  C  of  Order  No.  399  are  rescinded  - 

(I)  The  regulations  in  Part  154. 
Subchapter  E,  Chapter  I,  Title  18.  Code 
of  Federal  Regulatiorrs  are  amended  as 
set  forth  below. 

By  the  Cnaniiasioa  Chairman  O'Conaor 
dissented  in  part  as  to  Part  III.  C. 
Commissioner  Sousa  dissented  in  part  as  to 
Part  m.  C.  Commissioner  Richard  dissented 
in  part  as  to  Part  III.  L  with  a  separate 
statement  attached. 
Kenneth  F.  Pluaib, 
Secretary. 

PART  154— {  AMENDED] 

1.  The  authority  citation  for  Part  154 
continues  to  read  as  follows: 

Authodty:  Departaient  of  Energy 
Organization  Act  42  U.S.C.  7101-7352  (1982): 
Executive  Order  12.009.  3  CFR  142  (1978); 
Administrative  Procedure  Act.  5  U5.C  551- 
557  (1982);  Natural  Gas  Act  15  U.S.C.  717- 
717w  (1982);  Federal  Power  Act.  16  U.S.C. 
791a-828c  (1982):  Natural  C«  Policy  Act  15 
U.S.C.  3301-3432  (1982);  Public  Utility 
Regulatory  Policies  Act.  18  V.SC  2601-2845 
(1982):  Interstate  Commerce  Act  49  U.S.C.  1- 
27  (1976). 

2.  Section  154.38(hX2]  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

S  154.38    Composition  of  rats  scl>sduls. 

***** 

(h)  PipeJine  recovery  of  Btu 
measarement  adjustments.  •  •  * 

(21  *  *  *  Btu  refunds  shall  be  reduced 
by  section  110  costs  which  have  been 
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offset  in  accordance  with  Order  No. 
399-A. 


§154.38    lAmandad] 

3.  Section  154.38(h)(3)(vi)  is  amended 
by  removing  the  words  "December  18, 
1984."  and  adding,  in  their  place,  the 
words  "February  15, 1985". 

Refund  Resulting  From  Btu 
Measurement  Adjustments 

[Docket  No.  RMB4-6-003.  et  al.\ 

Issued:  November  20, 1984. 

Richard.  Commissioner,  dissenting  in  part. 

I  strongly  agree  with  my  two  colleagues  as 
to  the  oflset  procedure.  I  must  however, 
regrettably  dissent  as  to  that  portion  of  the 
Order  not  allowing  an  upfront  mechanism 
dealing  with  a  waiver  of  uncollectible  royalty 
and  working  interest  dollars.  My  dissent  is 
concerned  «vith  the  timing  of  any  waiver,  as 
set  out  in  Part  III.  I. 

I  believe  that  the  Commission  should 
consider  those  limited  circumstances  (less 
than  five  percent  of  the  total)  where  a  First 
seller  cannot  recover  the  amounts  passed 
through  to  working  interest  or  royalty 
owners.  In  this  case  the  first  seller  acting  as  a 
conduit  never  received  the  benefit  of  the 
monies  received  from  consumers. 

It  is  without  question  that  no  refund 
mechanism  will  ever  completely  restore  the 
full  status  quo  ante.  At  best,  the  Commission 
can  establish  a  refund  procedure  which  fairly 
balances  questions  of  equity  and  the  public 
interest  and  which  substantially  complies 
with  court  ordered  refunds  in  INGAA.  In 
establishing  that  mechanism,  the  Commission 
must  consider  the  relevant  factors,  the 
practical  consequences  in  making  the  refund 
determination,  and  strike  a  balance  between 
the  comparative  beneflts  and  losses. ' 

This  is  not  to  say  someone  should  not  be 
held  liable  for  the  overcharges.  However,  it  is 
to  say  that  not  every  decision  invalidating  an 
agency  order  should  be  given  full  retroactive 
effect  The  Commission  should  recognize  that 
difficulties  associated  with  the  refund 
process  are  due.  in  part  to  our  erroneous 
interpretation  of  the  NGPA  that  the  Court 
corrected.  First  sellers  have  relied  on  that 
erroneous  interpretation.  Now  the 
Commission  is  faced  with  the  responsibility 
of  undoing  a  pricing  practice  that  has  been  in 
effect  for  over  six  years.  In  so  doing,  it  should 
consider  the  public  interest  and  the  equities 
of  all  those  affected  by  the  refund  process. 
Consumers  are  entitled  to  credits  based  on 
the  overcharge  plus  the  prime  interest  rate. 
Those  parties  that  received  the  benefit  of  the 
overcharge  are  the  ones  required  to  fund  the 
credit.  My  concern  is  with  those  amounts 
uncoUectable  by  first  sellers  who  never 
received  the  benefit  of  their  collection  from 
consumers. 

In  line  with  my  earlier  dissent.  I  would 
establish  two  procedures  by  which  first 


sellers  may  seek  relief  from  their 
uncollectible  royalty  and  working  interest 
refund  obligations.  Neither  of  these 
procedures  would  be  available  if  these 
parties  and  the  first  seller  are  under  a 
contractual  relationship  regarding  any  well 
from  which  gas  is  or  will  be  flowing.  If  the 
first  seller  is  paying  royalties  or  working 
interest  amounts  to  these  interests  on  flowing 
gas.  then  the  Commission  would  presume  the 
firt  seller  may  collect  the  refund  amounts 
throu^  billing  adjustments.* 

I  would  limit  the  first  procedure  to  small 
first  sellers.  *  As  stated  in  the  final  rule,  the 
Commission  is  concerned  that  these  sellers 
may  experience  cash  flow  problems  in 
making  refund  payments  as  well  as  financial 
in  their  pursuance. 

We  should  recognize  that  in  some  cases, 
refunds  from  royalty  and  working  interest 
owners  simply  cannot  be  obtained.  In  these 
cases,  I  recommended  the  establishment  of  a 
waiver  procedure  by  which  small  Hrst  sellers 
may  notify  the  Commission  of  such 
impossibility  on  or  before  the  deadline  for 
making  such  payments.  This  procedure  is 
available  only  if  the  total  refund  from  a 
particular  interest  is  less  than  or  equal  to 
$100.  Receipt  of  the  notification  by  the 
Commission  will  constitute  a  waiver  of  the 
refund  and  does  not  require  issuance  of  any 
document  by  the  Commission,  i.e..  it  will  be 
self-implementing.  However,  in  order  to 
encourage  the  collection,  notification  must  be 
made  under  oath  signed  by  the  first  seller  and 
must  be  served  on  the  pipeline.  The  affidavit 
should  further  state  the  owner  qualifies  as  a 
small  first  seller,  the  amoimt  of  the  refund 
owed,  why  the  refund  is  uncollectible,  what 
steps  the  first  seller  has  taken  to  collect  the 
refund,  and  that  such  steps  were  made  in 
good  faith  to  obtain  the  refund,  but  that  it  is 
impossible  to  obtain  the  refund.  The 
following  examples  illustrate  several 
situations  where  it  may  be  impossible  to 
collect  the  refund: 

1.  The  royalty  owner  has  died  and  his 
estate  has  closed. 

2.  The  royalty  owner  is  bankrupt  and  the 
bankruptcy  proceeding  has  closed. 

3.  The  royalty  owners  cannot  be  located 
with  proof  that  reasonable  steps  were 
undertaken  to  locate.  f 

4.  The  applicable  state  Statute  of 
Limitations  prohibits  legal  action  against  the 
royalty  owner  to  obtain  such  refunds. 

The  Commission  audit  division  would 
review  these  submissions.  Submissions 
containing  false  or  incorrect  statements  or 


'Sm  FPC  v.  TenmsMC  G*»  Co..  371  U.S.  145. 155 
(1962):  Public  Service  Conuniiiion  v  FPC  329  F.2d 
242.  2S0  (D.C.  Cir.  19M).  cert,  denied,  377  U.S.  963 
(1964):  Wisconiin  Electric  Power  Co.  v.  FERC  602 
F.2<1  452,  457  p.C.  Cir.  (1979)). 


'Questions  of  contractual  authority  to  make 
adjustments  should  l>e  resolved  by  the  individual 
porties  to  the  contract. 

'See  49  FR  37735.  37737-6  (Sept.  26. 1964).  Small 
first  sellers  are  first  sellers  of  gas  who  have  sold  a 
total  10  million  Mcf  (10  Bcf)  or  less  of  gas  in  l>oth 
the  intrastate  and  interstate  markets  in  1983.  As  a 
matter  of  course,  cash  flow  problems  are  much  more 
likely  to  exist  in  the  case  of  small  producers  than 
large  ones.  For  over  seven  years.  I  have  followed 
the  issue  of  who  drills  the  most  exploratory  wells 
and  I  am  convinced  that  consistently  independent 
producers  do  drill  at  least  80%  of  those  wells  each 
year.  My  upfront  waiver  is  largely  to  remove  any 
cloud  over  the  financial  statement  of  the  producer. 
Internally  generated  funds  are  less  available  for 
drilling  new  wells  to  this  class  of  producer. 


those  that  do  not  fully  justify  the 
impossibility  of  collecting  the  refunds  would 
be  dealt  with  under  the  Commission's 
enforcement  authority. 

Finally,  some  refunds  may  not  qualify  for 
the  waiver  procedures  described  above 
because  it  still  may  not  be  cost  effective  for 
the  first  seller  to  pursue  the  refund.  Since 
extraordinary  situations  may  exist  for  both 
large  and  small  first  sellers,  a  second 
procedure  would  be  available  lO  any  first 
seller. 

Accordingly,  for  these  interest  owner 
refunds  exceeding  SlOO.  the  first  seller  should 
first  make  a  good  faith  effort  to  obtain  the 
refund  from  the  interest  owner.  If  the  refimd 
is  unobtainable  a  first  seller  may  file  for  a 
section  502(c)  adjustment  of  the  refund 
liability  explaining  why  it  would  not  l>e  cost 
effective  to  pursue  the  refund.  Such 
application  would  be  filed  in  accordance  with 
Subpart  K  of  Part  385  of  the  Commission's 
regulation  and  be  filed  with  the  Commission 
and  the  pipeline  no  later  than  the  final  due 
date  of  the  refund.  The  filing  of  such 
application  would  suspend  the  obligation  to 
make  the  refund  payment  until  such  time  as 
the  Commission  acts  on  that  application. 

I  agree  with  the  majority's  waiver  Of  the 
$6000  filing  fee  for  section  502(c)  applications. 

I  believe  these  procedures  outlined  above 
comply  with  the  court's  decision  in  INGAA. 
and  also  balance  the  competing  interests  of 
administrative  burdens  and  practicalities 
associated  with  obtaining  refunds  with  equity 
and  the  public  interest.  Since  my  colleagues 
think  otherwise,  I  respectfully  dissent  from 
that  portion  of  the  decision  dealing  with  the 
timing  of  the  waiver  issue. 
Oliver  G.  Richard  III. 
Commissioner. 

[FR  Ooc  84-30017  FIM  11-23-S4;  8.-4$  »m] 
8IUJNQ  CODE  S717-0J-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  10 
[T.D.  84-2331 

Elimination  of  Duty  on  Articles 
Imported  for  Physically  or  Mentally 
Handicapped  Persons 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

summary:  This  document  finalizes  an 
interim  amendment  to  the  Customs 
Regulations  to  provide  a  procedure  for 
the  duty-free  treatment  of  imported 
articles  specially  designed  or  adapted 
for  the  use  or  benefit  of  physically  or 
mentally  handicapped  persons.  Many 
articles  for  the  blind,  and  some  for  other 
handicapped  individuals,  already  are 
entitled  to  duty-free  entry  under  existing 
law.  This  document  implements  a  new 
law  which  expands  duty-free  treatment 
to  include  articles  specially  designed  or 
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adapted  for  use  bf  otiwr  handicapped 
persons. 

wrtCTiwa  OAiwz  Deceariicr  2^  iflM. 
Foa  MMVfMBi  avaMumoN  comacTt 
Herbert  CeOer,  Duty  Assessment 
Division.  VS.  rnstnmi  Service,  1301 
ConstitalioB  Avenua.  NW,  W—hington. 
D.C  20229  (202-560-6307)  er  licbard 
Seppa  or  Frank  CrccL  latematianal 
Trade  Administration.  U.S.  Department 
of  ConuBcrce,  14tii  Street  and 
Constitution  Avenua.  NVf^  IRf astnngton. 
D.C  20230  (202-377-1000). 


Background 

The  Agreement  on  tbe  Importation  or 
EducationaL  Scientific  and  Cultural 
Materials,  known  as  the  Florence 
Agreement,  is  an  international 
agreement  providing  for  duty-free  trade 
amoag  its  signatories  in  specified 
catcgones  of  arbdeSb  Tbese  categories 
are:  (1)  BooAcs.  pubtications.  and 
docuBwnts;  (2)  woiks  of  art  and 
coflector's  pieces;  (3)  visnal  and 
auditory  materials:  (4)  scientific 
instruments  and  apparatus;  and  (5) 
articles  for  the  blind. 

A  ftotoool  to  die  Florence  Ayeeaicnt 
the  Nairobi  Protocol  broadens  Am  scope 
of  tbe  Florence  AjyceaKnt  to  inckMie  the 
duty-free  entry  of  sereral  categories  of 
articles.  One  new  category  of  articles 
includes  materials  speciaRy  designed  for 
the  education,  employment,  and  social 
advancement  of  piiysicaUy  or  saentaliy 
handicapped  persons.  Tbas.  the  hotoool 
is  intended  to  accord  duty-free 
treatment  to  articles  not  only  for  the 
blind,  bat  £ar  all  other  handicapped 
persons  without  regard  to  the  source  of 
their  affliction.  The  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1962,  Pub.  L  97-446. 
is  the  enactment  which  makes  the 
international  obligatioas  of  the  Nairobi 
Protocol  part  of  US.  doaiesdc  law. 

Many  articles  for  the  blind,  and  soew 
for  other  handicapped  individuals, 
already  are  entitled  to  duty-free  entry 
under  existing  statntes.  Hems  820.10  and 
826.20,  Tariff  Schedules  of  the  United 
States  [TSUS;  19  U.S.C  1202),  provide 
for  the  duty-free  entry  of  articles  for  the 
blind.  Legislation  hnplementing  the 
Protocol  expands  coverage  to 
encompass  other  articles  which  are 
specially  designed  or  adapted  for  use  by 
other  handicapped  individuals. 
Consequently,  Part  4  of  Schedule  9, 
TSUS,  has  been  amended  by  inserting 
item  numbers  900.10, 900.12.  and  960.15, 
"Articles  specially  designed  or  adapted 
for  the  use  or  benefit  of  the  blind  or 
other  physically  or  mentally 
handicapped  persons." 


The  articles  added  by  these  new 
provisions  became  eQgiUe  for  duty-free 
treatment  oa  February  11. 1983. 
EligibiUty  ends  August  11, 1985.  During 
thisi^od.  tfaa  du^^-frea  treatment  of 
these  arlicks  ariU  be  reviewed  by  tbe 
PresideaL  Becaaas  the  bgislatioo 
becana  affectiva  on  February  11. 1983. 
and  arttdes  have  been  entered  duty-free 
since  that  date,  an  interim  Customs 
Regulations  amendment  was  published 
as  T.D.  84-17  in  the  Federal  Re^tw  on 
January  12. 1984  (49  FR  1482).  and  it 
became  effective  on  that  dat& 
Instavctifaas  regarding  the  duty-free 
treatment  of  theses  articles  were  issued 
to  Ciatoats  field  ofiicers  by  aiemoranda 
dated  Febraary  22.  and  July  13, 1983.  As 
noted,  iteots  826.10  and  626.20,  TSUS, 
already  provide  permanent  duty-free 
treatment  for  those  articles  classified  in 
new  items  900.10  and  960.12,  TSUS,  on  a 
temporary  basis.  Therefore,  there  is  no 
time  limit  applicable  to  duty-frae 
treatment  of  these  particular  articles. 

T.D.  84-17,  the  interim  amendment 
provided  tite  procedore  for  the  duty-free 
treatment  of  imported  articles  specially 
designed  or  adapted  for  the  use  or 
benefit  of  physically  or  mentally 
handicapped  persons  other  thiui  articles 
solely  for  the  blind.  That  document 
discussed  the  rationale  behind  the 
amendment  and  stated  general 
guidehnes  and  ao  example  to  ilhistrate 
the  legislative  intent 

Discussion  of  Comments 

In  response  to  the  interim  regulation, 
two  comments  were  received.  One 
commenter  stated  that  operational 
criteria  governing  the  importation  of 
articles  for  the  handicapped  as 
envisioned  in  item  OOaiS,  TSUS.  should 
be  spelled  out  in  detail  in  the  regulation 
to  afford  adequate  guidance  to  Customs 
ports  to  deteraane  duty-free  treatment 
of  the  imported  articles. 

Customs  believes  that  detailed 
guidelines  in  the  regulations  would  be 
inappropriate.  Guidelines,  as  suggested, 
could  not  be  inclusive  of  all  possible 
situations  and  might  be  construed  to 
eliminate  duty-free  treatment  for  some 
articles  not  included  in  the  guidelines. 
Existing  procedures  to  ensure  uniformity 
in  classification  should  serve  item 
96ai5.  TSUS,  imports  as  well  as  other 
imports.  A  vigor oas  program  of  verifying 
these  nnports  has  been  instituted  to 
assist  in  complying  with  item  960.15. 
TSUa  criteria. 

The  ooaaaenter  also  stated  that  the 
regulations  shovld  emphasize  that  every 
Intematianal  Trade  Administration 
Form  rrA-^S2P.  "Information  on 
Articles  for  Physically  or  Mentally 
Handicapped  Persons  Imported  Free  of 
Duty  under  Pub.  L  97-446  (other  than 


Articles  for  the  BHnd)',  shouM  be 
presented  to  Customs  with  all 
information  completed. 

Customs  has  issued  instructiaas  to  its 
personnel  throughout  the  U.S.  to  assure 
the  cooipletenesfl  and  accuracy  of  the 
data  required  on  rrA-362P  forms.  This 
information  thoogfa.  would  be 
inappropriate  for  incorporation  in 
regulations. 

The  other  commenter  felt, that 
Customs  should  allow  the  same 
bonding-for-missing  docament 
procedure  for  Fonn  ITA-362P  as  it  does 
for  the  Generalized  System  of 
Preferences  (GSP)  and  Caribbean  Basin 
Initiative  (CBI)  importers. 

Customs  believes  that  unlike  GSP  or 
CBI  documents  whicb  must  be  obtained 
froia  an  overseas  souroe.  Form  ITA- 
362P  is  available  at  all  Customs  ports 
and  may  be  duplicated  by  importers  or 
their  agents.  The  rTA-362P  is  a  simple 
form  which  provides  to  Customs, 
information  available  and  necessary  for 
an  niparter  or  agent  to  file  an  entry 
summary.  This  form  may  be  completed 
within  a  few  minutes  and  there  is  no 
reason  that  it  cannot  be  filed  with  the 
entry  summary. 

Executive  Order  12291 

Because  the  amendment  does  not 
meet  the  criteria  for  a  "major  rule"  as 
defined  by  section  1(b)  of  E.0. 12291,  the 
regulatory  impact  analysis  prescribed 
by  section  3  of  the  E.O.  is  not  required. 

Regulatory  FlafdhOity  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initi^  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603. 804)  are  not  applicable  to  this 
amendawnt  because  it  has  not  had  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  nor 
imposed,  or  otherwise  caused,  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  since  February  11. 1983. 

Accordingfy.  it  is  certified  under  the 
provisions  of  section  3  of  the  Regulatory 
FlexibilUy  Act  (5  U3XL  e05(b]J  that  this 
rule  will  not  have  a  significant  economic 
impact  on  s  substantial  number  of  small 
entities. 

Paperwork  Reductioo  Act 

The  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  submitted  Form  rTA-3B2P, 
to  the  Office  of  Management  and  Tliidgst 
for  approval  The  form  vras  approved 
and  its  OMB  approval  number  is  0625- 
0118,  which  expires  March  31, 1985. 
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Drafting  Information 

The  principal  author  of  this  document 
was  James  S.  Demb,  Regulations  Control 
Branch,  Office  of  Regulations  snd 
Rulings,  U.S.  Customs  Service.  However, 
personnel  from  the  Department  of 
Commerce  and  other  Customs  offices 
participated  in  its  development 

list  of  Subjects  hi  19  CFR  Part  10 

Customs  duties  and  iiupection. 
Imports. 

Amendment  to  the  Regulations 

In  Part  10,  Customs  Regulations  (19 
CFR  Part  10).  the  new  center  heading 
and  new  §  10.182  as  added  on  January 
12, 1984  (49  FR  1482)  are  made  final  and 
reprinted  without  change  to  read  as  set 
forth  below. 
William  voo  Raab, 
Commissioner  of  Customa. 

Approved:  November  5, 1964. 
John  M.  Walker,  Jr., 
Assistant  Secretary  of  the  Treasury. 

PART  10-ARTICLES  CONOITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED  RATE 
ETC. 

Articles  Specially  Designed  or  Adapted 
for  Use  by  Handicapped  Persons  Other 
Than  Articles  Solely  for  the  Blind 

Siai82    Artlciss  speOaliy  dsslgnsd  or 
adapted  for  use  by  handlcappad  parsons 
ottMT  thm\  artlclas  solely  for  ttia  Mind. 

(a)  Articles  specially  designed  or 
adapted  for  use  by  handicapped  persons 
other  than  articles  solely  for  the  blind 
which  are  claimed  to  be  entitled  to  free 
entry  imder  temporary  tariff  item  960.15, 
Tariff  Schedules  of  the  United  States 
(TSUS)  (19  U.S.C  1202).  may  be 
admitted  free  of  duty  by  Customs  upon 
the  submission  of  an  International  Trade 
Administration  Form  1TA-382P, 
"Information  on  Articles  for  Physically 
or  Mentally  Handicapped  Persons 
Imported  Free  of  Duty  under  Pub.  L  97- 
466  (other  than  Articles  for  the  Blind)". 
which  provides  specified  information 
about  the  articles  to  be  imported. 

(b)  The  requirement  for  Form  ITA-362 
P  is  limited  to  merchandise  entered 
under  item  960.15.  TSUS.  This  form  may 
not  be  treated,  in  accordance  with 

S  141.66  of  this  chapter,  as  a  missing 
document  A  bond  may  not  be  given  to 
Customs  for  the  production  of  this  form 
at  the  time  of  entry.  Form  ITA-362  P 
must  be  presented  with  the  entry 
summary  or  with  the  entry  when  the 
entry  summary  is  filed  at  the  time  of 
entry.  A  duty-fi%e  entry  summary  will 
be  rejected  and  appropriate  estimated 
duties  required  if  Form  rTA-362  P  is  not 
presented  at  the  time  the  entry  summary 
is  filed.  The  effective  period  for  duty- 


free treatment  of  these  articles  extends 
until  August  11. 1965,  unless  extended 
by  the  President 

(R.S.  251,  at  amended,  mc  624, 46  StaL  756, 
77A  Stat.  14  (S  U.S.C  301,  IB  US.C  66,  UOZ 
(Gen.  Hdnt.  11).  1624)) 

(FR  Doc  a«-airM  FIM  11-l>-a«:  Mt  MB) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SocM  Sacurtty  Adrntetiatratfon 


20  CFR  Pvta  404, 410, 416,  and  422 

Fadaral  Okt-Aga,  Sundvora,  and 
DIaablllty  Inauranoa  DanaWta,  Black 
Lung  Banafita,  Supptamantal  Sacurity 
Incoma  for  tha  Agad,  BUnd  and 
Diaablad,  and  Organization  and 
Procaduraa;  Raopaning  and  Raviaing 
Datarminattona  and  Dadalona 
Expadttad  Appaala  Procaoa 

AQENCV:  Social  Security  Administration, 

HHS. 

action:  Final  rule. 

summary:  These  final  regulations  make 
five  unrelated  changes  in  our  rules  on 
when  a  determination  or  decision 
affecting  someone's  rights  under 
programs  administered  by  the  Social 
Security  Administration  may  be 
reopened  and  revised.  The  programs  are 
Old-Age,  Survivors,  and  Disability 
Insurance,  Black  Lung  Benefits  (Part  B), 
and  Supplemental  Security  Income  for 
the  Aged,  Blind,  and  Disabled.  Most  of 
the  changes  expand  the  exceptions  to 
the  time  limits  on  reopening.  Two  of  the 
changes  are  to  take  into  account 
legislative  changes.  The  other  three 
changes  add  long-standing  policies  to 
the  regulations. 

In  addition,  we  are  making  the  time 
limit  for  appealing  a  determination  or 
decision  on  benefit  rights  to  a  Federal 
district  court  pursuant  to  the  "expedited 
appeals  process."  the  same  as  the  time 
limits  for  other  appeals  of  our 
determinations  or  decisions.  This 
change  allows  slightly  more  time  to 
appeal  under  the  "expedited  appeals 
process"  and  makes  the  rules  on  appeals 
more  consistent. 

The  regulatory  changes  affect  20  CFR 
404.927.  404.968.  410.6296,  410.672, 
416.1427,  and  422.210,  and  add  new 
sections  404.991a,  404.996,  410.675a,  and 
416.1491. 

EFFECTIVE  DATES:  These  amendments 

are  effei  live  November  26.  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phillip  Bei^e.  Legal  Assistant  3-B-4 
Operations  Building.  6401  Security 


Boulevard,  Baltimore,  Maryland  21235. 

(301)  594-7452. 

SUaatEMENTARY  INFORMATION:  The 

Notice  of  Proposed  Rulemaking  (NPRM) 
was  published  on  August  3, 1983  at  48 
FR  35135-35140. 

Background 

These  final  regulations  sffect  the  Old- 
Age,  Survivors,  and  Disability  Insurance 
program  under  title  n  of  the  Social 
Security  Act  the  Supplemental  Security 
Income  program  under  title  XVI  of  the 
Social  Security  Act  and  Part  B  of  the 
Black  Lung  Benefits  program  under  title 
rv  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

The  Social  Security  Act  and  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  have  no  provisions  on  reopening 
and  revising  determinations  anid 
decisions.  Our  existing  regulations 
which  provide  for  reopening  and 
revising  determinations  and  decisions 
within  specified  time  limits  (or  at  any 
time  with  regard  to  certain  matters)  are  - 
based  on  general  rulemaking  authority 
granted  the  Secretary  under  these  Acts. 
We  believe  that  we  and  the  individual 
to  whom  the  determination  or  decision 
applies  should  be  able  to  rely  on  its 
correctness  and,  at  some  point  the 
finality  of  the  determination  or  decision. 
Therefore,  current  regulations  provide 
that  when  a  determination  or  decision  is 
made  with  respect  to  entidement  to, 
eligibility  for,  the  amount  of,  or  the 
actual  payment  of  benefits,  it  is 
generally  final  and  binding  upon  us  and 
the  individual  unless  there  is  a  timely 
appeal  However,  there  are  special 
circumstances  set  out  in  current 
regulations  which  may  permit  reojiening 
and  revising  of  a  determination  or 
decision  which  is  otherwise  final 

Under  current  regulations,  a 
determination  or  decision  we  make 
about  a  person's  rights  under  title  U  or 
XVI  of  the  Social  Security  Act  or  under 
part  B  of  title  IV  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  may  be 
reopened  (1)  within  12  months  of  the 
date  of  the  notice  ol  tbe  initial 
determination  for  any  reason,  (2)  within 
4  years  (2  years  for  title  XVI)  of  the  date 
of  that  notice  if  we  find  good  cause  as 
defined  in  our  regulations,  or  (3)  at  any 
time  under  certain  exceptions  spelled 
out  in  the  regulations.  Most  of  the  final 
regulatory  changes  involve  adjustments 
to  the  existing  lists  of  exceptions  to  the 
time  limits  for  reopening,  llw  final 
regulations  also  change  the  starting  date 
for  the  running  of  the  time  limit  for  filing 
a  civil  action  in  a  Federal  district  ootut 
under  the  "expedited  appeals  process" 
to  conform  with  our  other  rules  on 
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appealing  administrative  determinations 
and  decisions. 

The  Final  Regulations 

(1)  Changes  to  Take  Account  of 
Legislation 

(A)  Conviction  of  a  Felony.  Effective 
October  1. 1980.  section  5  of  Pub.  L  96- 
473  restricts  the  use  of  felony-related 
and  prison-related  impairments  in 
determining  disability  under  title  II  of 
the  Social  Security  Act  where  the 
individual  is  convicted  of  a  felony 
committed  after  October  19, 1980.  This 
law  provides  that  any  impairment  or 
aggravation  of  a  preexisting  impairment, 
that  occurs  during  the  commission  of  a 
felony  for  which  the  individual  is 
subsequently  convicted  may  never  be 
used  in  establishing  disability.  Further, 
any  impairment,  or  increase  in  severity 
of  a  preexisting  impairment,  that  occurs 
while  an  individual  is  confined  to  a 
penal  institution  for  conviction  of  a 
felony  will  be  disregarded  in 
determining  disability  for  benefits 
payable  (but  not  for  establishing  a 
period  of  disability  for  disabled 
workers)  for  as  long  as  the  person  is 
confined.  Section  5  also  prohibits 
payment  of  title  n  worker's  disability  or 
childhood  disability  benefits  to  a  person 
confined  to  a  penal  institution  for 
conviction  of  a  felony  committed  at  any 
time  who  is  not  actively  and 
satisfactorily  participating  in  an 
appropriate  court-approved 
rehabilitation  program.  (This  prisoner 
nonpayment  provision  was  expanded  by 
section  339  of  Pub.  L  98-21.  to  cover  all 
categories  of  monthly  insurance  beneBts 
payable  under  section  202  or  223  of  the 
Social  Security  Act  (old-age  benefits, 
widow's  and  widower's  benefits,  etc.). 
effective  with  benefits  payable  for 
months  beginning  on  or  after  May  1, 
1983.  The  vocational  rehabilitation 
exception  continues  to  apply  for 
qualified  persons  whose  entitlement  to 
benefits  is  based  on  disability.)  Finally, 
section  5  of  Pub.  L  96-473  prohibits 
payment  of  title  II  student  benefits  to  a 
person  confined  for  conviction  of  a 
felony  committed  after  October  19. 1980. 

If  we  make  a  determination  or 
decision  awarding  benefits  to  a  person 
based  on  a  felony-related  impairment 
and  the  person  is  subsequently 
convicted  of  the  felony,  the  conviction 
provides  a  basis  for  reopening  and 
revising  the  determination  or  decision  in 
order  to  exclude  the  felony-related 
impairment  from  consideration  in 
determining  disability.  Under  existing 
regulations,  the  determination  or 
decision  in  this  case  may  be  reopened 
within  4  years  of  the  date  of  the  notice 
of  the  initial  determination.  However,  if 


the  conviction  occurs  more  than  4  years 
after  the  date  of  the  notice  of  the  initial 
determination,  our  existing  regulations 
on  reopening  prevent  retroactive 
correction  of  the  determination  or 
decision.  Also,  when  we  make  a 
determination  or  decision  applying  any 
one  of  the  prisoner  provisions  due  to  the 
person's  conviction  of  a  felony,  the 
person  may,  in  the  meantime,  be 
appealing  his  or  her  conviction.  If  the 
conviction  is  overturned  on  appeal  that 
action  provides  a  basis  for  reopening  the 
determination  or  decision,  which  under 
current  regulations  is  permitted  only 
within  4  years  after  the  date  of  the 
notice  of  the  initial  determination.  Our 
existing  regulations  prevent  retroactive 
correction  of  the  determination  or 
decision  if  the  conviction  is  overtiuned 
after  the  expiration  of  the  4-year  time 
limit  for  reopening. 

The  final  regulations  revise  section 
404.986(cl  (which  hsts  the  exceptions  to 
the  time  limits  for  reopening)  by  adding 
a  new  subparagraph  to  cover  the 
prisoner  provisions.  The  revision 
permits  reopening  and  revision  at  any 
time  of  a  determination  or  decision  that 
is  incorrect  because  of  a  person's 
conviction  of  a  crime  that  affects  benefit 
rights  or  because  the  person's  conviction 
has  been  overturned  on  appeal. 

(B)  Deemed  Wages  for  Certain 
Persona  Interned  During  World  War  II. 
Section  231  of  the  Social  Security  Act 
provides  deemed  wage  credits  for  title  II 
benefit  purposes  to  persons  who  were 
interned  in  the  United  States  during 
World  War  II  at  a  place  operated  by  the 
Government  of  the  United  States  for  the 
internment  of  United  States  citizens  of 
Japanese  ancestry.  However,  these 
deemed  wages  are  not  provided  if  the 
person's  period  of  intenunent  is  credited 
toward  a  benefit  which  is  determined  by 
any  agency  of  the  United  States  to  be 
payable  under  another  Federal  law  or 
under  a  system  set  up  by  that  agency. 
Effective  October  1, 1978,  Pub.  L  9&-382 
amended  the  Civil  Service  Retirement 
Act  to  grant  credit  for  that  internment 
toward  Civil  Service  pensions.  If  we 
award  Social  Security  benefits  based  on 
deemed  wage  credits  for  the  period  of 
internment,  and  we  learn  more  than  4 
years  after  the  date  of  the  notice  of  oiu- 
initial  determination  that  a  Civil  Service 
pension  is  payable  based  on  internment, 
our  existing  regulations  on  reopening 
determinations  or  decisions  prevent 
correcting  the  determination  or  decision 
in  order  to  retroactively  remove  the 
wage  credits  for  Social  Security  benefit 
purposes.  Similarly,  our  existing 
regulations  prevent  correcting  the 
determination  or  decision,  if  we  learn 
after  the  expiration  of  the  4-year  period 


that  we  erroneously  denied  someone  the 
wage  credits  because  we  were 
erroneously  informed  that  a  Civil 
Service  pension  was  payable  based  on 
this  internment. 

The  final  regulations  add  a  new 
subparagraph  to  paragraph  (c)  of  section 
404.988  to  permit  reopening  at  any  time 
if  either  our  granting  or  our  denying  of 
wage  credits  for  internment  is 
discovered  to  be  incorrect  because  of 
information  regarding  the  crediting  of 
that  internment  toward  a  benefit 
payable  under  another  Federal  law  or 
system. 

(2)  Changes  to  Add  Longstanding 
Policies  to  the  Regulations 

(A)  Late  Completion  of  Timely 
Investigation.  We  may  revise  a 
determination  or  decision  after  the 
applicable  time  limit  for  reopening 
expires  if  the  revision  is  made  as  the 
result  of  an  investigation  which  we 
began  before  the  applicable  time  limit 
expired.  We  may  begin  the  investigation 
into  the  possibility  of  changing  the 
determination  or  decision  either  based 
on  a  request  by  an  individual  or  by  an 
action  on  our  part  We  may  complete 
consideration  and  actually  change  the 
determination  or  decision  after  the  time 
hmit  has  run. 

Where  in  title  II  and  Black  Limg  cases 
we  begin  an  investigation  within  the 
time  limit  but  the  applicable  time  limit 
for  reopening  subsequently  lapses,  we 
may  revise  the  determination  or 
decision  if  we  have  diligently  pursued 
the  investigation  to  its  conclusion. 
"Diligently  pursued"  means  that  in  light 
of  the  facts  and  circumstances  of  a 
particular  case,  the  necessary  action 
was  undertaken  and  carried  out  as 
promptly  a^^e  circumstances 
permitted.  Diligent  pursuit  will  be 
presumed  to  have  been  met  if  we 
conclude  the  investigation  and,  if 
necessary,  revise  the  determination  or 
decision  within  6  months  from  the  date 
we  began  the  investigation.  The 
investigation  is  a  process  of  gathering 
facts  after  a  determination  or  decision 
had  been  reopened  to  determine  if  a 
revision  of  the  determination  or  decision 
is  applicable.  The  revision  may  be 
favorable  or  unfavorable  for  the 
beneficiary  or  claimant.  Where  we  have 
not  diligently  pursued  the  investigation, 
we  will  not  revise  the  determination  or 
decision  when  the  result  will  be 
unfavorable  for  the  individual.  Where 
the  result  will  be  favorable  for  the 
beneficiary  or  claimant,  we  will  revise 
the  determination  or  decision  even  if  we 
have  not  diligently  pursued  the 
investigation.  This  requirement  of 
diligent  pursuit  has  not  been  applied  to 
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title  XVI  cases  in  the  past.  However,  our 
experience  has  shown  that  there  is 
really  no  basis  for  a  difference  in  the 
title  II,  Black  Lung,  and  btle  XVI 
programs  in  this  respect.  Therefore,  we 
believe  that  this  policy  should  also  be 
extended  to  title  XVI  cases  to  make  the 
rules  under  the  three  programs 
consistent. 

The  final  regulations  add  new 
SS  404.9918.  410.675a.  and  416.1481  to 
provide  that  if  we  reopen  a 
determination  or  decision  before  the  end 
of  the  time  limit  for  doing  so  but  do  not 
complete  our  investigation  before  the 
end  of  the  time  limit  we  may  revise  the 
determination,  or  decision  if  we  have 
diligently  pursued  the  investigation, 
regardless  of  whether  the  revision  is 
favorable  or  unfavorable  to  the 
beneficiary  or  claimant.  If  we  reopen  a 
determination  or  decision  before  the  end 
of  the  time  limit  for  doing  so  but  do  not 
diligently  pursue  the  investigation,  and 
do  not  complete  it  until  after  the  end  of 
the  time  period,  we  will  not  make  any 
revision  that  is  unfavorable  to  the 
individual.  If  the  revision  would  be 
favorable  to  the  beneficiary  or  claimant 
we  will  make  it. 

(B)  Increase  in  Future  Benefits  Where 
Time  Limit  for  Reopening  Expires.  If, 
more  than  4  years  after  the  date  of  the 
notice  of  the  initial  determination  of  his 
or  her  benefit  amount,  a  title  II 
beneficiary  submits  new  evidence  that 
establishes  different  earnings  or  a 
different  date  of  birth,  for  example,  and 
the  difference  means  that  his  or  her 
benefits  should  be  higher,  our  existing 
regulations  prevent  reopening  the 
detennioation  or  decision  concerning  his 
or  her  benefit  amount.  However,  our 
policy  is  to  make  the  increase,  but  only 
with  respect  to  benefits  payable  after 
the  new  evidence  was  submitted.  (If  the 
new  evidence  received  after  the  4-year 
period  of  limitation  for  reopening  would 
lead  to  a  decrease  in  benefits,  we  take 
no  action.)  This  policy,  which  is  subject 
to  the  statutory  limitations  on  correction 
of  earnings  records,  has  never  been  in 
the  regulations. 

The  final  regulations  add  a  new 
section  404.996  to  provide  that  if  we 
learn,  more  than  4  years  after  the  date  of 
the  notice  of  the  initial  determination, 
that  benefits  should  be  higher  or  should 
be  paid  for  additional  months,  we  will 
make  the  correction  but  only  for  future 
benefits.  Any  revision  is  also  subject  to 
the  statutory  limitation  for  correcting 
earnings  records. 

(C)  Location  or  Identification  of  Body. 
If  we  deny  a  title  II  or  Black  Lung  claim 
for  survivor's  benefits  because  the 
worker's  death  cannot  be  established, 
but  the  death  is  later  established  by 
location  or  identification  of  the  body. 


the  denial  may  be  reopened  though  more 
than  4  years  have  elapsed  since  the  date 
of  the  notice  of  the  intitial 
determination.  However,  this  exception 
to  the  4-year  time  limit  for  reopening  is 
not  in  our  regulations. 

The  final  regulations  revise 
S  §  404.988(c)(4)  and  410.672(c)(4).  which 
now  provide  that  a  determination  or 
decision  denying  survivors's  benefits 
because  the  woriier's  death  was  not 
proven  may  be  reopened  at  any  time  if 
death  is  later  established  by  reason  of 
the  worker's  unexplained  absence  from 
his  or  her  residence  for  a  period  of  7 
years.  The  revision  permits,  in  addition, 
reopening  at  any  time  if  death  is 
established  by  location  or  identification 
of  the  body. 

f3J  Change  in  Time  Limit  for  Filing 
Action  in  Federal  District  Court  Under 
Expedited  Appeals  Process 

The  time  limit  for  appealing  our 
determination  or  decision  at  each  of  the 
three  administrative  levels  of  appeal 
and  for  filing  a  civil  action  in  Federal 
district  court  is  60  days  after  the  date 
the  claimant  receives  the  notice  of  the 
determination  or  decision  that  he  or  she 
wishes  to  appeal.  The  title  II  and  title 
XVI  regulations  require  that  the  notice 
be  mailed  and  define  the  date  notice  is 
received  as  five  days  after  the  date  on 
the  notice  unless  the  claimant  shows 
that  it  was  not  received  in  this  time 
period.  The  "expedited  appeals  process" 
permits  the  claimant  to  go  directly  to  a 
Federal  district  court  without  first 
completing  the  administrative  review 
process  if  we  agree  with  the  claimant 
that  the  only  factor  preventing  a 
determination  or  decision  favorable  to 
the  claimant  is  a  provision  in  the  law 
that  the  claimant  believes  is 
unconstitutional.  Under  our  present 
regulations,  the  time  limit  for  going  to 
court  is  60  days  after  the  date  our 
authorized  representative  signs  an 
agreement  to  use  the  "expedited  appeals 
process." 

To  make  the  time  limit  for  going  to 
court  under  the  "expedited  appeals 
process"  consistent  with  the  time  limits 
for  other  administrative  levels  of 
appeals,  the  final  regulations  revise 
S  S  404.927.  410.629e.  416.1427,  and 
422.210(c)  so  that  the  time  limit  for  filing 
a  civil  action  in  Federal  district  court  is 
60  days  bom  the  date  the  claimant 
receives  notice  (a  signed  copy  of  the 
agreement  will  be  mailed  to  the 
claimant  and  will  constitute  notice)  of 
our  signing  of  the  agreement  to  use  the 
"expedited  appeals  process." 


Comments  Racatved  Foiknving 
PuUkation  of  a  Notice  of  Propoeed 
Rulemaking 

In  order  to  obtain  the  public's  views 
and  comments  before  proceeding  with 
these  amendments,  we  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  on  August  3, 1983 
(48  FR  35135-35140).  The  public  was 
invited  to  submit  comments  pertaining 
to  the  proposed  amendments  within  a 
period  of  60  days  from  the  date  of  the 
publication  of  the  notice.  The  comment 
period  closed  on  October  3. 1963.  We 
received  comments  from  three  non-profit 
organizations.  Each  source  conunented 
on  one  or  more  provisions  of  the 
regulations.  For  ease  of  comprehension, 
we  have  condensed,  sununarized  or 
paraphrased  the  comments  and  have 
grouped  them  according  to  the  subject 
and  issues  raised.  We  have  tried,  to  the 
extent  possible,  to  present  the  comments 
and  our  responses  in  the  order  in  which 
the  regulations  are  organized. 

Late  Completion  of  Timely  Investigation 

Commeat  Several  comments  were 
made  that  the  regulations  should  be 
revised  to  indicate  that,  where  we  have 
not  diligently  pursued  an  investigation 
and  revision  would  be  favorable  to  the 
beneficiary,  we  **will  revise,"  rather 
than  "may  revise."  the  determination  or 
decision. 

Response:  We  are  adopting  this 
comment.  Sections  404.991a(b), 
41G.675a(b),  and  416.1491(b)  were 
revised  to  reflect  this  change  in  the  final 
regulations. 

Comment:  Several  comments  were 
made  that  we  should  more  clearly  define 
"diligent  pursuit". 

Response:  We  are  not  adopting  this 
comment  We  believe  the  definition  of 
"diligent  pursuit"  as  stated  is  clear.  This 
is  the  definition  that  has  been  in  our 
operating  procedures  and  we  have  not 
experienced  any  problems  implementing 
the  concept  of  diligent  pursuit  using  this 
definition. 

Comment  A  commenter  suggested 
that  a  minimum  time  period  should  be 
established  within  which  the  typical 
investigation  should  be  concluded. 
Within  that  time  frame  a  presumption 
would  be  made  that  the  investigation 
was  diligently  pursued.  The  burden  to 
show  otherwise  would  be  on  the 
individual.  Conversely,  where  the 
investigation  took  longer  than  the 
established  time  frame,  the  bxmlen 
would  be  on  us  to  demonstrate  that  the 
investigation  was  diligently  pursued. 
The  recommended  time  frame  was  6 
months. 
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Response:  We  are  adopting  the 
suggestion  that  we  set  a  time  frame  by 
providing  in  these  final  regulations  that 
diligent  punuit  will  be  presumed  to 
have  been  met  if  we  conclude  the 
investigatian  and  revise  the 
determination  or  decision  within  6 
months  from  the  date  we  begin  the 
investigation.  We  believe  that 
establishing  such  a  time  frame  would 
tend  to  simplify  case  processing,  as  most 
investigations  are  completed  within  6 
months.  Also,  as  the  commenter 
indicated,  the  established  time  frames 
would  diminish  possible  litigation. 
Sections  404.991a.  410.675a.  and  416.1491 
were  revised  to  reflect  this  change. 

CommenL  One  commenter  stated  that 
initiating  an  investigation  without  first 
making  a  finding  of  good  cause  is  in 
conflict  with  the  cturent  regulations  in 
that  the  proposed  regulations  seem  to  be 
extending  the  4-year  rule  merely  by 
conunencing  an  investigation.  Another 
commenter  indicated  the  need  for  a 
definition  of  the  term  "investigation". 

Response:  We  do  not  agree  that  there 
is  a  conflict  with  current  regulations. 
The  4-year  time  period  (2-year  time 
period  for  title  XVI]  for  reopening  is  not 
being  extended  by  the  commencement 
of  the  investigation.  The  investigation  is 
not  being  conducted  to  determine  if 
good  cause  exists.  The  investigation  is 
necessary  to  decide  if  the  determination 
or  decision  is  to  be  revised  after  it  has 
been  reopened  because  good  cause  was 
found  to  exist.  Anf  if  revision  is 
applicable,  the  investigation  is 
necessary  to  make  sure  the  revision  is 
complete  and  accurate.  As  the  current 
regulations  indicate,  a  determination  or 
decision  may  be  reopened  within  4 
years  (2  years  for  title  XVI)  if  good 
cause  exists.  The  investigation  referred 
to  in  the  proposed  regulations  occurs 
after  a  finding  that  there  is  good  cause 
for  reopening. 

For  example,  an  individual  files  a 
written  request  for  reopening  within,  but 
near  the  end  of.  the  4-year  period  (2-year 
period  for  title  XVI)  for  reopening 
indicating  a  prior  determination  was 
incorrect.  The  individual  submits  new 
evidence  to  support  his  request.  Based 
on  the  request  and  the  evidence,  we 
determine  that  good  cause  exists  to 
reopen  the  determination  or  decision.  At 
this  point  in  time  we  may  not  have 
enough  evidence  to  decide  if  revision  of 
the  determination  or  decision  is 
applicable.  An  investigation  is  initiated 
to  secure  additional  evidence  in  order  to 
decide  if  revision  is  in  order  and,  if  so, 
the  nature  and  the  extent  of  the  revision. 
If  by  the  time  the  investigation  was 
concluded  the  4-year  (2  years  for  title 
XVI)  time  period  had  expired,  we  would 


still  be  able  to  revise  the  determination 
or  decision,  subject  to  the  rules 
regarding  diligent  pursuit. 

We  agree  that  there  is  a  need  to 
define  more  precisely  the  nature  of  the 
investigation.  Proposed  SS  404.991a, 
410.675a  and  416.1491  were  revised  to 
explain  that  the  investigation  is  a 
process  of  gathering  facts  after  a 
determination  or  decision  has  been 
reopened  to  determine  if  a  revision  of 
the  determination  or  decision  is 
applicable. 

CommenL-  One  commenter  stated  that 
we  should  send  a  notice  to  any 
individual  affected  when  we  initiate  an 
investigation. 

Response:  We  are  not  adopting  this 
comment.  Generally,  claimants  know 
when  we  are  making  an  investigation 
because  we  usually  contact  them  for 
information.  However,  if  as  a  result  of 
an  investigation  we  revise  our  previous 
determination  or  decision  (whether  it  be 
favorable  or  unfavorable  to  the 
claimant),  we  send  the  person  a  notice 
as  required  by  current  regulations 
informing  him  or  her  of  the  basis  of  the 
revised  determination  or  decision,  its 
effect  and  the  right  to  appeal. 

Increase  in  Future  Benefits  Where  Time 
Period  for  Reopening  Expires 

Comment-  One  commenter  stated  that 
proposed  section  404.996  should  be 
amended  to  provide  that  unless  the 
claimant  was  at  fault  for  the  prior  date 
of  birth  or  earnings  determination,  the 
favorable  revision  and  resultant 
increase  should  be  retroactive  to  the 
date  of  the  initial  determination. 

Response:  We  are  not  adopting  this 
conunent.  In  these  situations  the  appeals 
period  has  expired  (or  the  person  has 
exhausted  his  or  her  appeal  rights)  and 
we  cannot  reopen  on  the  basis  of  good 
cause  because  more  than  4  years  hare 
elapsed  since  the  date  of  the  notice  of 
the  initial  determination.  However,  it 
has  been  a  long-standing  policy  that  if 
new  and  material  age  or  earnings 
evidence  is  submitted  after  the  4-year 
time  period  for  reopening,  we  would 
recompute  the  claimant's  benefits  based 
on  the  new  evidence  and  pay  the  new, 
higher  amount  prospectively.  This  policy 
was  based  on  Social  Security  Ruling  66- 
30  (C.B.  1966.  p.  95).  which  established 
the  principle  of  making  prospective 
corrections  in  these  types  of  situations. 
This  principle  is  based  on  the  fact  that, 
although  the  regulations  preclude 
reopening,  they  do  not  bar  current  relief. 
This  policy  is  equitable  to  the  claimant 
and  to  the  Social  Security  Trust  Fund. 
Also,  we  want  to  emphasize  the  point 
that  fault  is  not  involved.  When  tiie 
determinations  or  decisions  concerning 
age  and/or  earnings  were  made,  they 


were  made  based  on  the  evidence  in  the 
file  and  were  correct  based  on  that 
evidence.  The  only  new  factor  involved 
in  these  cases  is  the  introduction  of  new 
and  material  evidence  after  4  years. 
There  is  no  fault  on  either  the 
individual's  part  or  our  part 

Expedited  Appeals  Process 

Comment:  One  commenter  stated  that 
the  signed  copy  of  the  expedited  appeals 
process  agreement  should  be  sent  to  the 
claimant  by  registered  mail. 

Response:  We  are  not  adopting  this 
conunent.  It  is  not  any  more  necessary 
to  send  this  notice  by  registered  mail 
than  any  other  notice.  It  would  be 
unreasonable  to  expect  us  to  start 
sending  notices  by  registered  mail.  This 
would  be  a  prohibitive  and  unnecessary 
expense. 

Regulatory  Procedures 

Executive  Order  No.  12291 

These  regulations  do  not  meet  any  of 
the  criteria  for  a  major  regulation  as  that 
term  is  defined  in  E.0. 12291  because 
they  result  in  negligible  program  and 
administrative  costs  and  savings. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
additional  reporting/recordkeeping 
requirements  requiring  OMB  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  do 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  these  rules  only  affect 
individuals.  Therefore,  a  regulatory 
fiexibility  analysis  as  provided  in  Pub.  L 
96-^54.  the  Regulatory  Flexibility  Act.  i« 
not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.802  Social  Security — 
Disability  Insurance:  13.803  Social  Security — 
Retirement  Insurance:  13.804  Social 
Security — Survivors  Insurance;  13.806  Black 
Lung  Benefits-Special  Benefits  for  Disabled 
Coal  Miners;  13.807  Supplemental  Security 
Income) 

List  of  Sub)«cts 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefiu.  Disabled. 
Old-age,  survivors  and  disability 
insurance. 

20  CFR  Part  410 

Administrative  practice  and 
procedure.  Black  lung  benefits,  Death 
benefits.  Disabled,  Miners. 
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20  CFR  Part  418 

Administrative  practice  and 
procedure.  Aged,  Blind.  Disabled.  Public 
assistance  programs,  Supplemental 
security  income  (SSI). 

20  CFR  Part  422 

Administrative  practice  and 
procedure,  Freedom  of  information, 
Organization  and  functions  (government 
agencies).  Social  security. 

Dated:  )uly  25. 19M. 
Martha  A.  McSteen, 
Acting  Commissioner  of  Social  Security. 

Approved:  Octol>er  22, 1964. 
MaifuM  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

Parts  404,  410.  416.  and  422  of  20  CFR 
are  amended  as  follows: 

PART  404— (AMENDED] 

1.  The  authority  citation  for  Subpart  I 
of  Part  404  reads  as  follows: 

Authority:  Sees.  205  and  1102  of  the  Social 
Security  Act.  sec.  5  of  Reorganization  Plan 
No.  1  of  1953,  53  Stat.  1368.  49  Stat.  647  (42 
U.S.C.  405  and  1302). 

(404^27    [Amended] 

2.  Section  404.927  is  amended  by 
changing  "60  days  after  the  date  the 
agreement  is  signed"  to  read  "60  days 
after  the  date  you  receive  notice  (a 
signed  copy  of  the  agreement  will  be 
mailed  to  you  and  will  constitute  notice] 
that  the  agreement  has  been  signed". 

3.  Paragraphs  (c)(4].  (c)(8].  and  (c)(9) 
of  (  404.988  are  revised  and  new 
paragraphs  (c](10]  and  (c)(ll]  are  added 
to  S  404.988  to  read  as  follows: 

§404.»M    CondMona  for  reopening. 

***** 

(c)  *  *  * 

(4)  Your  claim  was  denied  because 
you  did  not  prove  that  the  insured 
person  died,  and  the  death  is  later 
established — 

(i)  By  reason  of  an  imexplained 
absence  from  his  or  her  residence  for  a 
period  of  7  years;  or 

(ii)  By  location  or  identification  of  his 
or  her  body: 
•        *        *        •        • 

(8)  It  is  wholly  or  partially 
unfavorable  to  a  party,  but  only  to 
correct  clerical  error  or  an  error  that 
appears  on  the  face  of  the  evidence  that 
was  considered  when  the  determination 
or  decision  was  made; 

(9)  It  finds  that  you  are  entitled  to 
monthly  benefits  or  to  a  lump  sum  death 
payment  based  on  the  earnings  of  a 
deceased  person,  and  it  is  later 
established  that:  (i)  You  were  convicted 
of  a  felony  or  an  act  in  the  nature  of  a 
felony  for  intentionally  causing  that 


person's  death;  or  (ii)  if  you  were  subject 
to  the  juvenile  justice  system,  you  were 
found  by  a  court  of  competent 
jurisdiction  to  have  intentionally  caused 
that  person's  death  by  committing  an  act 
which,  if  committed  by  an  adult,  would 
have  been  considered  a  felony  or  an  act 
in  the  nature  of  a  felony; 

(10)  It  either— 

(i)  Denies  the  person  on  whose 
earnings  record  your  claim  is  based 
deemed  wages  for  internment  during 
World  War  II  because  of  an  erroneous 
finding  that  a  benefit  based  upon  the 
internment  has  been  determined  by  an 
agency  of  the  United  States  to  be 
payable  under  another  Federal  law  or 
under  a  system  established  by  that 
agency;  or 

(ii)  Awards  the  person  on  whose 
earnings  record  your  claim  is  based 
deemed  wages  for  internment  during 
World  War  II  and  a  benefit  based  upon 
the  internment  is  determined  by  an 
agency  of  the  United  States  to  be 
payable  under  another  Federal  law  or 
under  a  system  established  by  that 
agency;  or 

(11)  It  is  incorrect  because — 

(i)  You  were  convicted  of  a  crime  that 
affected  your  right  to  receive  benefits  or 
your  entitlement  to  a  period  of 
disability;  or 

(ii)  Your  conviction  of  a  crime  that 
affected  your  right  to  receive  benefits  or 
your  entitlement  to  a  period  of  disability 
is  overturned. 

4.  New  S  404.991a  is  added  to  read  as 
follows: 

§404.M1a    Late  comptetlon  Of  timeiy 
lnv*«tfgatlon. 

We  may  revise  a  determination  or 
decision  after  the  applicable  time  period 
in  S  404.988(a)  or  $  404.988(b]  expires  if 
we  begin  an  investigation  into  whether 
to  revise  the  determination  or  decision 
before  the  applicable  time  period 
expires.  We  may  begin  the  investigation 
either  based  on  a  request  by  you  or  by 
an  action  on  our  part.  The  investigation 
is  a  process  of  gathering  facts  after  a 
determination  or  decision  has  been 
reopened  to  determine  if  a  revision  of 
the  determination  or  decision  is 
applicable. 

(a)  If  we  have  diligently  pursued  the 
investigation  to  its  conclusion,  we  may 
revise  the  determination  or  decision. 
The  revision  may  be  favorable  or 
unfavorable  to  you.  "Diligently  pursued 
means  that  in  Ught  of  the  facts  and 
circumstances  of  a  particular  case,  the 
necessary  action  was  undertaken  and 
carried  out  as  promptly  as  the 
circumstances  permitted.  Diligent 
pursuit  will  be  presumed  to  have  been 
met  if  we  conclude  the  investigation  and 
if  necessary,  revise  the  determination  or 


decision  within  6  months  from  the  date 
we  began  the  investigation. 

(b)  If  we  have  not  diligentiy  pursued 
the  investigation  to  its  conclusion,  we 
will  revise  the  determination  or  decision 
if  a  revision  is  applicable  and  if  it  will 
be  favorable  to  you.  We  will  not  revise 
the  determination  or  decision  if  it  mil  be 
imfavorable  to  you. 

5.  New  fi  404.996  is  added  to  read  as 
follows: 

{404.996    Inereaae  In  future  benefits 
wnere  wne  penoa  tor  rsopsning  sxpirw. 

If,  after  the  time  period  for  reopening 
under  S  404.988(b]  has  ended,  new 
evidence  is  furnished  showing  a 
different  date  of  birth  or  additional 
earnings  for  you  (or  for  the  person  on 
whose  earnings  record  your  claim  was 
based)  which  would  otherwise  increase 
the  amount  of  your  benefits,  we  will 
make  the  increase  (subject  to  the 
limitations  provided  in  section  205(c)(4) 
and  (5)  of  the  Act)  but  only  for  benefits 
payable  after  the  time  we  received  the 
new  evidence.  (If  the  new  evidence  we 
receive  would  lead  to  a  decrease  in  your 
benefits,  we  will  take  no  action  if  we 
cannot  reopen  under  S  404.988.) 

PART  410-{AMENDED] 

6.  The  authority  citation  for  Subpart  F 
of  Part  410  reads  as  follows: 

Authority:  Sees.  413(b).  428(a).  507.  and  508. 
83  Stat.  794;  30  U.S.C.  923(b).  936(a).  956.  and 
957. 

7.  Section  410.629e  is  revised  to  read 
as  follows: 

§  410.62»e    ExpMlltad  appeals  process; 
effect  of  sgreement 

The  agreement  described  in 
S  410.629d.  when  signed,  shall  constitute 
a  waiver  by  the  parties  and  the 
Secretary  with  respect  to  the  need  of  the 
parties  to  pursue  the  remaining  steps  of 
the  administrative  appeals  process,  and 
the  period  for  filing  a  civil  action  in  a 
district  court  of  the  United  States,  as 
provided  in  section  205(g)  of  the  Social 
Security  Act,  shall  begin  as  of  the  date 
of  receipt  of  notice  by  the  party  (parties) 
that  the  agreement  has  been  signed  by 
the  authorized  representative  of  the 
Secretary.  Any  civil  action  under  the 
expedited  appeals  process  must  be  filed 
within  60  days  after  the  date  of  receipt 
of  notice  (a  signed  copy  of  the 
agreement  will  be  mailed  to  the  party 
(parties)  and  will  constitute  notice)  that 
the  agreement  has  been  signed  by  the 
Secretary's  authorized  representative. 
For  purposes  of  this  section,  the  date  of 
receipt  of  notice  of  signing  shall  be 
presumed  to  be  5  days  after  the  date  of 
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the  oaliCT.  ial£s»  Ifacse  iv  a  temBmnahim 
showing  to  the  coMlwryi 

8.  SulMi  «nLira{c)|^  i«  nvisMi  to 
read  a 


941«iC22    R«)9M)inalnWai.rwiMilO( 

lOfllM 

I  flnd  dkcWonsoTen 
rLairJDcm«arf 
CouncN;  flnaNty  of  ( 


f «ranU»  le  the-  partj.  The 
AdainBteatian  wilk  aoC  lewiac  die 
determination  or  deciaian-  ii  it  wili  be 
ibUr  to  the  party. 

..TVStae  330;  301;  ate  »or 


(c)  *  *  * 

(4)  Tne  (KHilf  sf  tne  indiviiiQal  or 
whose  accoant  a  pinty'a  cFaihi  was 
denicA  for  lack  o£  praaf  aS  death  is. 
estabhsheA — 

(i)  By  reaaaa  a£  aa  unexplained 
absence  boae  Ua  ac  her  Eesidesee  £ar  a 
period  ot  7  yea<»  |see  i  41&240(g)42));  ei 

(ii^  By  Locatioa  or  ideiUi&catioa  o£  hi» 
or  her  body;  oc 
***** 

9.  New  i41flJ6Craiaa«kiedtoKada» 
foltowsr 

§41(XS75a    Latecon^iietionoft&nely 
hivesflgatlon. 

The  Administration  may  i^vise  a 
determinatioa  or  decision  after  the 
applicable  time  period  in  S  410.672taJ  or 
§  410.672(bT  expiree  if  (he 
Administration  be^oa-  an  iiwestigatioa 
to  determine  whether  to  revise  the 
det^nnioatioA  oc  decision  before  the 
applicable  time  period  expires.  The 
Administration  may  begin  the 
investigation  based  efther  on  a  request 
by  the  party  or  an  action  by  the 
Administration.  The  investigation  is  a 
proeeaa  af  getheninf  facta  after  a 
determination  or  decision  has  becifc 
reopened  to  determine  if  a  revision  of 
the  dc.lE.1  iiiinstfon  or  d^cisien  is 
applicable. 

(a)  If  the  Admuiiatratian  he»  diligendy 
puraaad  the  investigation  to  ita 
conclusion^  the  AdanaiatratinB  may 
rcwse  the  determinatioa  er  decision. 
The  Kviaioa  may  be  favorable  or 
uirfavoiaUeta  ^pacty.  "Diligently 
pursnedT'  means  that  in  light  of  the  facta 
and  daniimatancea  of  a  pavticuiac  caac^ 
the  neceaaaiy  actiea  wa*  undertaken 
andcaancd  out  a»  paomptly  aatbe 
riwaiaaliiineea  penniMed^  Diligent 
puraiat  wiU  be  pcesuraed  to  have  beat 
met  if  tke  Adninistaation  concludes  the 
investigatieiai  aad  H  aecessavy^  revise* 
■  at  deciaion  within  ft 

Administratiaa  beg^na  tlie  iavestigatiao. 

(b^tf  the  AdiaiBiatcatiaa  has  net 
diMamtlj;  punmd  the  iaveatigation  ID'  its 
condiisiaa,  the  adminiBtxatioa  will 
revise  the  determifiatioii  or  deciaioiz  ii  a 
revisiea  i»  oppiicaUe  and  H  it  wiii  be 


Reoi^aiaBaBllaB  Na  t  of  196a  «7  Stafc 
18,8M;.4e  II.&C.4H.  421. 1)302. 1386S.  awl 
1395hh.  Sec.  422.203(a)' is  also  iaau«d  undat 
sec.  413(b)  of  title  IV  of  the  Fedacai  Coal 
Mine  Health  aod  Safe^  Act  o£  iSm,  03  StatL 
794;  30  U.S.C  923Cb). 

PART  416-{A1IEN0EDI 

10.  The  authority  citation  for  Subpart 
N  of  Part  fl9  reads  as  follows; 

Authority:  Sees.  1102. 1631  fc),  and  lB33.of 
the  SociaF  Security  Act  49  Stal.  847.  86  Stat 
1473.  86  SlBt.  1478  (4ZEJ.S.C.  1302. 1383.  and 
1383b). 

941«.14a7    lAmsndad] 

11.  Section  41A.1427  i»  amended  by 
changing  "6ft  days  after  the  date  the 
agreement  is  si|pied"  taread  "6ft  days 
after  the  date  yoa  receive  notice  (a 
signed  copy  of  tiie  agreement  wiU  be 
mailed  to  you  and  will  constitute  notice), 
that  the  agreement  has  been  signed". 

12.  New  }  41S.X4n  is  added  to  read  as 
foUiows; 

{416.1491    LataeompteUonoftiiaaly 
Invaatigation. 

We  may  revise  a  determinatioa  or 
decision  after  the  applicable  time  period 
ia  1 41&1488(a),  oc  i  41S.148«(b|  expires 
if  we  begin  an  investigation  into 
whether  to  revise  the  determination  or 
decision  before  the  applicable  time 
period  expires.  We  may  begin  the 
investifBtton  eitii^  baaed  oa  a  request 
by  you  or  by  an  action  on  our  part.  The 
investigation  is  a  process  of  gathering 
facts  after  a  determination  or  decision 
has  been  reopened  to>  determine  if  a 
revision  of  the  determination  or  decision 
is  applicable^ 

(a)  If  we  have  diligently  pursued  the 
investigation  to  its  conclusion,  we  may 
revise  the  deiennination  or  decision. 
The  revision  may  be  favorable  or 
imfavorafele  ta  you>.  "Ddigendy  pursued" 
means  that  in  Ught  of  the  facts  and 
circumstances  of  a  particular  ease,  the 
necessary  action  was  undertaken  and 
carried  out  as  promptly  as  the 
circiuastances  permitted.  Diligent 
pursuit  will  be  presumed  to  have  been 
met  if  we  conclude  the  investigation  and 
if  necessary,  scvise  the  determination  or 
decision  w^hin  ft  months  from  the  date 
we  begin  the  investigation. 

(b);  If  we  have  not  diligently  pussued 
the  imcestigatiaa.  ta  ka  conduaioR,  wa 
will  revise  the  deteamination  or  decision 
if  a  revisioa  is  applicable  and  i£  ia  will 
be  faworahletay«ik.We%riU.notKvise 


the  determination  or  decision  if  it  wiH  be 
unfavorable  to  you. 

PART  422^  AHENDEOI 

13.  The  authority  citation  fo>  Subpart 
C  of  Part  422  reads  as  follows: 

Authority:  Sees.  205.  221, 1102, 1869.  and 
1871,  53  Stat.  1368  as  amended.  68  Stat.  MR. 

9422.210    lAmandatf] 

14.  Section  422.210|a>  is  amended  by 
changing  "S§  404.916e"  to  read 

"SS 404.924"  and  "416.1424d"  to  read 
"416.1224". 

15.  Section  422.210tc]  ia  revised  to 
read  as  follows: 

***** 

(ej  Tinre  for  iastitutmg  civil  action. 
Any  civil  action  described  in  paragraph 
(a)  of  this  section  must  be  instituted 
within  60  days  after  the  Appeals 
Council's  notice  of  denial  af  request  (or 
review  of  the  presiding  officer's  decisi<m 
or  notice  of  the  decision  by  the  Appeals 
Council  is  received  by  the  individual, 
institulionv  or  agency,  except  that  this 
time  may  be  extended  by  the  ^peals 
Council  upon  a  showing  of  good  cause. 
For  purposes  of  this  section,  the  date  of 
receipt  of  notice  of  denial  of  request  for 
review  of  the  presicBng  officer's  decision 
or  notice  of  the  decision  by  the  Appeals 
Council  shall  be  presumed  to  be  5  days 
after  the  date  of  such  notice,  unless 
there  is  a  reasonable  showing  to  the 
contrary.  Where  pursuant  ta  the 
expedited  appeals  procedures  an 
agreement  has  been  entered  inta  under 
42  CFR  405.7iaG.^  a  civil  action  under 
section  205(g)  of  the  Act  must  be 
commenced  within  60  days  from  the 
date  of  the  signing  of  such  agreement  by, 
or  on  behalf  of,  the  Secretary,  except 
where  the  time  described  in  the  first 
sentence  of  this  paragraph  fc)- has  been 
extended  by  the  Secretary  upon  a 
showing  of  good  cause.  Where  pursuant 
to  the  expedited  appeah  procedures  an 
agreement  has  been  entered  into  under 
SS404.926,  410.629d,  or  418.I42B  of  this 
chapter,  a  civil  action  under  section 
205(g)  of  the  Act  must  be  commenced 
within  60  days  after  the  date  the 
individual  receives  notice  fa  signed  copy 
of  the  agreement  will  be  mailed  to  the 
individual  and  wiQ  constitute  notice]  of 
the  signing  of  such  agreement  by,  or  on 
behalf  of  the  Secretary,  except  where 
the  time  described  in  this  paragraph  (c) 
haa  been  extended  by  the  Secretary 
upon  a  showing  of  good  causa. 
[FR  Doc  84-3oea»  nw  n-2B-a«.aMframt 
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Food  and  Drug  AdminMration 

21  CFR  Parts  S56  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Suifadlmethoxine, 
Ormetoprim 

AOCNCv:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Hoffmann- 
LaRoche,  Inc.,  providing  for  the 
manufacture  of  a  premix  containing 
113.5  grams  of  suifadlmethoxine  and 
22.7  grams  of  ormetoprim  per  pound. 
The  premix  is  intended  for  the 
manufacture  of  medicated  feed  for  use 
in  the  control  of  furunculosis  in 
salmonids  (trout  and  salmon).  In 
addition,  FDA  is  establishing  tolerances 
for  suifadlmethoxine  and  for  ormetoprim 
in  salmonids. 

EFFECTIVE  DATE:  November  26, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Charles  Haines,  Center  for  Veterinary 
Medicine  (HFV-133).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-44^-3410. 
SUPPLEMENTARY  INFORMATION: 
Hoffmann-LaRoche,  Inc.,  Nutley,  N| 
07110,  is  the  sponsor  of  NADA  125-933 
for  Romet™-30  (suifadlmethoxine  113.5 
grams  (25  percent)  and  ormetoprim  22.7 
grams  (5  percent)  per  pound).  This 
product  is  a  premix  for  use  in  the 
manufacture  of  medicated  feed  for  the 
control  of  furunculosis  in  salmonids 
(trout  and  salmon)  caused  by 
Aeromonas  salmonicida.  The 
application  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary.  Additionally,  the  regulations 
are  amended  to  establish  a  tolerance  for 
suifadlmethoxine  and  for  ormetoprim  in 
salmonids. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of  ' 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  carefully  considered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 


environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Center's  finding  of  no 
signiflcant  impact  and  the  evidence 
supporting  this  finding,  contained  in  an 
environmental  impact  analysis  report 
(pursuant  to  21  CFR  25.1(j)),  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above). 

List  of  Subjects 

21  CFR  Part  556 

Animal  drugs.  Foods,  Residues. 
21  CFR  Part  558 

Animal  drugs.  Animal  Feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.83),  Parts  556  and 
558  are  amended  as  follows: 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS  IN 
FOOD 

1.  Part  556  is  amended: 

a.  By  revising  \  556.490  to  read  as 
follows: 

§  556.490    Ormetoprim. 

A  tolerance  of  0.1  part  per  million  is 
established  for  negligible  residues  of 
ormetoprim  in  the  edible  tissues  of 
chickens,  turkeys,  ducks,  and  salmonids. 

b.  By  revising  S  556.640(a)  to  read  as 
follows: 

$556,640    SuHadlmethoxIno. 

(a)  In  the  tmcooked  edible  tissues  of 
chickens,  turkeys,  cattle,  ducks,  and 
salmonids  at  0.1  part  per  million 
(negligible  residue). 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

2.  Part  558  is  amended  in  %  558.575  by 
revising  paragraph  (b)  and  by  adding 
new  paragraphs  (c)(3)  and  (e)(5)  to  read 
as  follows: 

S558..S75    Sulfadimethoxina,  ormetroprtm. 

•        •        •        *        • 

(b)  Approvals.  (1)  Premix  levels 
containing  25  percent  of 
suifadlmethoxine  and  15  percent  of 
ormetoprim  granted  to  No.  000004  in 
§  510.600(c)  of  this  chapter  for 
conditions  of  use  in  paragraph  (e)(1),  (2), 
(3),  and  (4)  of  this  section. 

(2)  Premix  levels  containing  25  percent 
of  suifadlmethoxine  and  5  percent  of 
ormetoprim  granted  to  No.  000004  in 


§  5l0.e00(c)  of  this  chapter  for 
conditions  of  use  in  paragraph  (e)(5)  of 
this  section. 

(€)*•• 

(3)  Finished  feed  for  salmonids  not 
less  than  85  percent  nor  more  than  115 
percent  of  either  ormetoprim  or 
suifadlmethoxine. 


(e)  •  •  • 

(5)  Salmonids — (i)  Amount  50 
milligrams  of  active  ingredients  per       ' 
kilogram  of  body  weight  per  day. 

(ii)  Indications  of  use.  For  the  control 
of  furunculosis  in  salmonids  (trout  and 
salmon)  caused  by  Aeromonas 
salmonicida  strains  susceptible  to 
suifadlmethoxine  and  ormetoprim 
combination. 

(iii)  Limitations.  Administer  for  5 
consecutive  days;  withdraw  42  days 
before  release  as  stocker  fish  or 
slaughter. 

Effective  date.  November  28, 1984. 
(Sec.  S12(i),  62  SUt  347  (21  U.S.C.  3eOb(i))) 

Dated:  November  16. 1964. 
Lestar  M.  Crawfofd. 
Director,  Center  for  Veterinary  Medicine. 

[FR  Doc.  M-aatM  Filed  11-23-*t;  tM  aa) 
aiLUNQ  CODE  41M-01-II 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  0 

(Order  No.  1077-85] 

Delegation  of  AutlKMlty  Under  ttw 
National  Cooperative  Research  Act  of 
1984 

agency:  Office  of  the  Attorney  General 

Justice. 

action:  Final  rule. 

summary:  The  National  Cooperative 
Research  Act  of  1984  provides  persons 
engaging  in  joint  research  and 
development  ventures  with  the 
opportunity  to  reduce  their  potential 
liability  for  damages  under  the  antitrust 
laws,  provided  they  file  a  timely  notice 
concerning  the  organization  and 
objectives  of  their  venture  with  the 
Attorney  General  and  the  Federal  Trade 
Commission.  The  Attorney  General  or 
Federal  Trade  Commission  must  then 
pubhsh  a  notice  in  the  Federal  Register 
that  identiHes  the  parties  to  the  venture 
and  describes  generally  the  area  of 
planned  activity  of  the  venture.  Due  to 
the  antitrust-related  nature  of  these 
notice  and  publication  functions,  the 
Attorney  General  has  delegated  his 
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authority  undfet  *v  Act  l»  A* 
AttoRWsr  ClbmiiI  Aattnmt 
CFFECnvc  DATE  November  16. 
KM  FURTNOI  MFOMiATtON  CONTACT: 

RogerR  Andewcftr  Dtepnty  Dftecttrr of 
Operutiuiu,  Aiitilfmt  Divisiuii;  ILS. 
Department  of  fnsficer  10th  ancf  , 

Constitution  Avenue,  NW„  Room  32t4; 
Washington.  D.C  20530.  Telephone  [202) 
633-3544. 

order  i»  aa  Riterml  dUegatifm  of 
authority.  ■>  is  beiny  pnMialiecP  ancf 
placed  Btt  thv  CSMfc^  «f  Federal 
RegefeitiaiM-  for  Ae  general  infofHiAtioR 
of  the  public  TM»  «ri^  i*  nef  8'  rale 
within  the  lenning  ef  eiHterlaecMtwie 
Order  12391.  aEiilkin  Tfe).  or  1^ 
Regulatory  Flexibility  Act.  5  U>&C  Ml 

List  of  Sub^ch  naSCFR  Part  ft 

Authority  delegations  (govermnenf 
agencies^  Gcwana&ant  empkiyeea^ 
Organization  and  functions  (government 
ageneiesj.  Ihtterguvenunental  relations. 

PART  0-{  AMENDED] 

By  ^jfv^  or  tse  etttnonfy  vested  n 
me.  as  Attomejr  General,  by  2B  lUStC 
509.  510.  and  5  U.S.C.  30».  Part  ffef  Ti#e^ 
28  of  the  Code  of  Federal  Reg^lations  is 
hereby  amended  as  follows: 

1.  The  authority  chaticD  AvrPartV 
reads  as  follows: 

Authority:  5  US.C  SOT:  2B  Cr.S.C.  SOR  510 
unless  otherwise  noted. 

S0.41    [Amended] 

2.  Section  0.41  is  ameRcRed  by  adding 
the  following  new  paragraph  {y\: 

(k)  Acting  on  behalf  of  the  Attorney 
General  with  respect  to  section  6  of  the 

1984.  Pub.  L  98-462.  98  Stat.  1815  (l»l). 

Dated:  November  IS.  19M 
WUHam  Francfa  Sorith^ 
Attorney  General. 
ira  ddc  M-3aMa  nud  ly-n-t  Mi  ami 

Mlia  COOC  MtS-M-M 


DEFAKmCNT  OF  TOE  IMIEWOil 
Offlc*  o*  SMrfac*  I 


30  cnr  Part  toe 


t»1fl« 


AOCNCr.  Qffifie  ei  SurlMft  Mimog 
ReclaoBtioA  aaA  htarceoHBt  (OSM)v 
Interioc. 


K  OSM  ia  aaBauncing  its 
decisioR  to  entand  Ihe.  deadlixur  Sor 
Colocada  t»  [\],  psomulgpUc  rules 
govemio^  the  tcaiaiat..  exAaiuiation.  and. 
cectification.  of  Ua5tH»  and  {21  to 
develop- and  adopt  a  progsacn  to 
examine  and  certify  all  persons,  who  are 
directly  responsible  for  the  use  of 
explosives  in  a  surface  coaf  mining 
operation.  States  with  regulatocy 
programs  approved  under  the  Surface 
Mining  Control  and  Redanration  Act  of 
1977  (SMCRA  and  Act)  are  reqvucd  te 
develop  and  adopt  a  blaster  ceEtification 
program  by  March  4, 1984.  Section 
850.12^  of  OSM's  reguleHiOTs  piw«tde» 
that  Ibe  DiiectDs.-  06M..  mar  approve  as 
exteaeiMB  mt  tiam  tat »  State  tio  devclup 
and  adept  a  pwimae*  upoa  a 
dcmom^tiioii  of  good  cause.  In 
aceonfeance  with  tiie  State's  requesH  the 
Director  is  panting  t&e  State  an 
extension  until  Maecb  4- 1966^  ta  submit 
a  proposed  blaster  certification  program. 
EFFECTIVE  DATE:  November  28. 1984: 
FOM  FURTHER  INFORMATION  CONTACT! 
Mr.  Bob  Hagen.  Director.  Albuquerque 
Field  Ofnce,  Office  of  Surface  Mmnig, 
219  Ceafral  Avenue;  NW.,  Albuqoerque, 
New  Mexico  87102;  Telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION:  On 
March  4. 1983.  OSM  issued  nnai  rules 
effective  April  14. 1983.  establishing  the 
Federal  standards  for  the  training  and 
certification  of  blasters  at  30  CFR 
Chapter  M  (48  FK  94Bi).  SeettoD  86ai2 
of  these  regulations  stipulates  that  tite 
regulatory  authority  in  each  State  with 
an  approved  program  under  SMCRA 
shall  develop  and  adopt  a  program  to 
examine  and  certify  alT  persons  who  are 
directly  responsibfe  for  the  use  of 
explosives  in  a  surface  coal  mining 
operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  publication  date  of  OSM's 
rufe  at  aeCFR  Part  860-,  whichever  is 
later.  In  the  case  of  Colorado's  program, 
the  applicable  date  is  12.  months  after 
publicatkn  date  of  OSM's  rule,  or 
Marcli  4. 19M. 

On  February  6. 1984.  Coforado 
advised  OSM  that  it  would  be  unable  to 
meat  tbe  March:  4.  ISM  deadkat  aad 
requested  an  additional  six  months  to 
develop  and  adapt  a  blaster  cectification 
program. 

The  Director  of  the  Colorado 
Departmea*  af  NaturaL  Resources, 
Mined  Land  lUclamation  Divisioa^  tha 
refdatory  aaUiority  for  Colorado's 
program,  advised  OSM  that  the  Stat* 
would  reipure  the  additionai  time  is 
order  to  work  out  an  agjvement  witlt 
anothet  State  a^ncy  dial  would 


administer  lisr  Uaatai  ceitificatton- 
program.  He  also  stated  that  Colorado 
would  like  to  prmaal^ati.  regidh<ion» 
governing  a  blaster  training  program 
concurrently  witfr  tfte  pronnrilgetion  of 
other  modifications  to  the  program 
which  the  State  intends  to  make  as  a 
result  of  madfficatiooa  in  the  Federal' 
regulations  under  SMCRA.  In 
accordance  with  the  State's  request,  the 
Director  extended  tiic  deadline  for 
Colurada  to  safaait  a  proposed  biaatcr 
training  program'  untit  Septeaber  4*  IMii 
(49  FR  18296}; 

Oh  August  3,  T9W.  the  Stete  requested 
a  second  extension  for  an  addrtionaf  six 
months.  Tire  State  indicated  that  an 
additional  stx  months  wouW  be 
necessary  tO' allow  them  to  devetep  aa 
adequate  program. 

On  September  Z4. 1984.  OSM 
published  notice  in  the  Federal  Register 
of  its  prupesal  to  grant  Colorado  an 
additional  six  months  to  submit  a 
blaster  training  program  (49  FR  37426). 
Public  comment  on  this  proposal  was 
sought  for  30  days  ending  October  24. 
1984.  No  comments  were  submitted  to 
OSM  during  the  comment  period. 

Director's  Detswilniiti— 

In  accordance  with  the  Slate's 
request,  the  Dtrector  is  extending  the 
deadline  for  Cbloradt)  to  submit  a 
proposed  blaster  training  program  until 
March  4. 1985.  This  extension  wilF  allow 
the  Colorado  Department  of  Natural 
Resources,  Mhied  Land  Reclamation 
Division,  to  work  out  an  agreement  with 
another  State  agency  to  administer  the 
blaster  training  and  certification 
program  and  to  coordinate  the 
development  of  the  program  with  the 
development  of  other  proposed 
regufatOEy  modifications  to  the  Colorado 
program  whiclv  are  necessary  as  a  result 
of  changes  to  the  Federal  regulations. 

1.  Compliance  with  the  Nationat 
Environmental  Policy  Act.  The  Director 
has  determined  that,  pursuant  to  section 
702(d)  of  SMCRA.  30  U.S.C>  12a2(d).  so 
environmental  impact  statement  need  be 
prepared  on  this  rulemaking 

2.  Execulive  Order  Na  12291  and  the 
Regulatory  Flexibility  Act.  Oa  August 
28, 1981.  the  Office  of  Management  and 
Budget  (OMB)  panted  OSM  an 
exemption  fatua  sections  3,  4,.  7..  and  ft  of 
Executive  Order  12291  for  actaoas 
directly  related  to  approval  ar 
conditional  approval  of  State  regulatory 
programs^  Therefore,  this  actioa,  is 
exempt  frooi  prepaca^on  of  a  Regulatory 
Impact  Aaalysia  and  reguiatocy  review 
byOME 
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The  Dapartment  of  the  Interior  has 

determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  aeq.y  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
.  established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Redaction  Act.  This  rule 
does  not  contain  informs bon  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3507. 

Usl  of  Sobiacls  in  30  CFR  Part  M6 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  November  19, 1904. 
lo^aWad 

Acting  Director.  Office  of  Surface  Mining. 
Authority:  Pub.  L  85-67.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.&C  1201  et  aeq.y 

PART  906— COLORADO 

30  CFR  Part  908  is  amended  by 
revising  9  906.16  to  read  as  follows: 


%  908.  la    Re^ulrad  | 

Pursuant  to  30  CFR  732.17.  Colorado  is 
required  to  submit  for  OSMs  approval 
the  following  proposed  program 
amendments  by  the  date  specified. 

(a)  By  March  4, 1965.  Colorado  shall 
submit  for  OSM's  approval 

(1)  rules  governing  ttie  training, 
examination  and  certification  of  blasters 
and 

(2)  a  program  to  examine  and  certify 
all  persons  who  are  directly  responsible 
for  the  use  of  explosives  in  surface  coal 
mining  operation. 

(PR  Doc.  M-lonr  PIM 11-23-M:  KM  »m\ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

(OPTS-S0503A:  FRL-2SS8-11] 

SignHlcant  Naw  Usa  of  Chandcal 
Substancas;  Isopropylamina, 
DiatlUatlon  RwMum.  and  Ethytamina, 
maunanon  naaiauaa 

aoency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

■UMMAwy.  EPA  is  issuing  a  signiftcaat 
new  use  rule  (SNUR)  under  section 
S(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA).  15  U.S.C  2e04(aM2).  to 


require  persons  to  notify  EPA  at  least  90 

days  before  manufacturing,  importing,  or 
processing  isopropylamine  distillation 
residues  (CAS  No.  79771-08-7]  and 
ethylamine  distillation  residues  (CAS 
No.  79771-09-8)  for  use  in  metalworking 
fluids.  These  substances  were  the 
subject  of  premanufacture  notices  P-80- 
289  and  P-^BO-290.  respectively.  EPA 
believes  that  these  substances  may 
react  with  nitrosating  agents  in 
metalworking  fluids  to  form 
carcinogenic  nitrosamines  and  that  use 
of  the  contaminated  metalworking  fluids 
could  result  in  significant  human 
exposure  to  nitrosamines. 
DATES:  These  regulations  shall  be 
promulgated  for  the  purposes  of  judicial 
review  at  1.-00  p.m.  eastern  time  on 
December  la  1984.This  rule  is  effective 
February  8. 1985. 
FOR  FURTHER  MFORMATKMI  CONTACT: 

Edward  Klein.  Director,  TSCA 
Assistance  Office  (TS-798),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St, 
SW..  Washington.  D.C  204ea  Toll  free: 
(800-424-0065).  Washington.  D.C  (554- 
1404).  Outside  the  USA:  (Operator-202- 
554-1404). 

SUFFLCMMfTARV  1P0RMATWM.  OMB 
Control  Number  2070-0012. 

1.  Authority 

Section  5(a)(2)  of  TSCA  authorizes     ' 
EPA  to  determine  that  a  use  of  a 
chemical  substance  is  a  "significant  new 
use."  EPA  must  make  this  determination 
by  rule,  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(aK2).  Once  a  use  is  determined  to  be  a. 
significant  new  use,  persons  must,  under 
section  5(a)(1)(B),  submit  a  notice  to 
EPA  at  least  90  days  before  they 
manufacture,  import  or  process  the 
substance  for  that  use.  Such  a  notice  is 
generally  subject  to  the  some  statutory 
requirements  and  procedures  as  a  PMti 
submitted  under  section  5(a)(1)(A)  of 
TSCA  which  is  interpreted  at  40  CFR 
Part  720  published  in  the  Federal 
Registar  of  May  13, 1983  (48  FR  21722), 
In  particular,  these  include  the 
information  submission  requirements  of 
section  5  (b)(1)  and  (d)(1),  certain 
exemptions  authorized  by  section  5(h). 
and  the  regulatory  authorities  of  section 
5  (e)  and  (f).  If  EPA  does  not  take 
regulatory  action  under  section  5.  6,  or  7 
to  control  activities  on  which  it  has 
received  a  SNUR  notice,  section  5(g) 
requires  the  Agency  to  explain  in  the 
Federal  Register  its  reasons  for  not 
taking  action. 

Substances  covered  by  proposed  or 
final  SNURs  are  subject  to  the  export 
reporting  requirements  of  TSCA  section 
12(b).  EPA  regulations  interpreting 


sectioB  12(b)  requirements  appear  at  40 
CFR  Part  707.  Substancas  subject  ta 
final  SNURs  are  subject  to  TSCA 
section  13  import  certification 
requirements  at  19  CFR  12.118  through 
12.127  and  127.28.  published  in  the 
Federal  RagMor  of  August  1. 19B3  (48  FR 
34734).  The  EPA  policy  in  support  of 
these  requirements  appears  at  40  CFR 
Part  707  published  in  the  Federal 
Registar  of  December  13, 1983  (48  FH 
55462). 

II.  Applicability  of  General  Provisions 

EPA  has  promulgated  general 
provisions  under  40  CFR  Part  721. 
Subpart  A  which  are  applicable  to 
SNURs  and  were  pubhshed  in  the 
Federal  RegMar  of  September  5. 1964 
(49  FR  35011).  These  general  provisions 
will  apply  to  this  SNUR  «vithout  change 
except  as  discussed  in  this  preamble. 
Interested  persons  should  refer  to  that 
document  for  a  detailed  discussion  of 
the  general  provisions. 

The  general  provisions  governing 
SNUR  reporting  were  promulgated 
subsequent  to  ttie  proposal  of  this  rule  in 
the  Federal  Register.  'Therefore,  this 
final  rule  is  structurally  different  from 
its  proposal  format  because  the  non- 
substantive and  procedural  matters  are 
now  contained  in  Subpart  A  to  Part  721. 
Because  the  reformatting  of  this  rule  is  a 
non-substantive  change,  reproposal  is 
not  required. 

III.  Summary  of  This  Rule 

The  chemical  substances  subject  to 
this  rule  are  identified  by  chemical 
name  and  by  Chemical  Abstracts 
Service  (CAS)  number  as 
isopropylamine  distillation  residues 
(CAS  No.  79771-06-7)  and  ethylamine 
distillation  residues  (CAS  No.  79771-09- 
8).  They  were  the  subject  of  PMNs  P-80- 
289  and  P-80-29a  EPA  is  designating 
use  in  metal  working  fluids  as  a 
significant  new  use  of  the  substances. 

IV.  Background 

On  August  24. 1983  (48  FR  38502).  the 
Agency  proposed  a  SNUR  for  two 
chemical  substances  which  were  the 
subject  of  PMNs  P-aO-289  and  P-80-29a 
EPA  proposed  that  use  in  metalworking 
fluids  be  designated  as  a  significant  new 
use  of  both  substances.  The  background 
of  each  PMN,  the  reasons  for  proposing 
the  SNUR.  and  supporting  information 
are  set  forth  in  the  preamble  to  the 
proposed  rule. 

"The  notice  submitter  stated  that  these 
substances  would  be  used  as  corrosion 
inhibitors  for  oil  well  service  lines  and 
secondary  recovery  recirculating  water 
systems.  EPA  did  not  find  that  the 
specific  uses  of  the  two  substances  may 
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present  an  unreasonable  risk  to  health 
or  the  environment  and  allowed  the 
substances  to  enter  commercial 
production.  However,  EPA  is  concerned 
that  these  substances  could  also  be  used 
as  corrosion  inhibitors  in  metalworking 
fluids  and  during  this  use  could  come 
into  contact  with  nitrosating  agents 
resulting  in  the  formation  of 
nitrosamines.  The  Agency  is  concerned 
that  these  nitrosamines  would  present 
carcinogenic  risks  to  the  large  number  of 
workers  potentially  using  the 
metalworking  fluids. 

EPA  received  a  notice  of 
commencement  of  manufacture  from  the 
notice  submitter  on  February  25, 1981, 
and  the  two  substances  were  added  to 
the  TSCA  Chemical  Substance 
Inventory. 

EPA  received  comments  from  three 
persons  on  the  proposed  SNUR.  The 
major  issues  that  were  raised  are 
discussed  in  this  preamble. 

V.  Findings 

For  the  reasons  set  forth  in  the 
preamble  to  the  proposed  rule  and 
further  discussed  in  this  preamble,  the 
Agency  has  concluded  that  use  of  these 
two  substances  in  metalworking  fluids 
would  be  a  significant  new  use.  When 
used  in  metalworking  fluids,  these  two 
substances  may  be  exposed  to 
nitrosating  agents,  in  particular  nitrites, 
which  would  convert  the  amines  into 
nitrosamines,  many  of  which  are  known 
or  suspected  carcinogens  in  animals. 
Exposure  to  workers  in  this  use  could  be 
substantial  and  would  be  different  from 
exposures  to  workers  in  the  uses  of 
these  two  substances  described  in  the 
PMNs.  The  risk  of  cancer  in  these 
workers  contributes  to  the  finding  that 
the  use  is  significant  No  commenter 
presented  any  information  relevant  to 
the  risks  of  these  substances  in  the 
significant  new  use,  and  EPA  has 
obtained  no  new  information  to  change 
its  basic  risk  concerns.  Accordingly,  the 
Agency  is  promulgating  this  final  rule. 

One  commenter  stated  that  the 
Agency  has  not  demonstrated 
"significant  risk"  and  indicated  that 
EPA  must  quantify  such  risk  to  issue  a 
SNUR.  The  Agency  believes  that  such 
an  approach  is  not  required  by  TSCA 
nor  intended  by  Congress.  Section  5  of 
TSCA  was  specifically  designed  to 
address  situations  where  more  data  are 
needed.  Consequently,  the  Agency 
commonly  uses  qualitative  risk 
assessments  where  sufficient  data  are 
lacking  to  conduct  a  quantitative  risk 
assessment.  If  the  Agency  reasonably 
concludes  that  a  use  may  have  some 
significant  adverse  health  or 
environmental  impact  there  is  sufficient 
justification  for  issuing  a  SNUR. 


VI.  Designation  of  ■  Significant  New 
Use 

To  determine  what  would  constitute  a 
significant  new  use  of  these  chemical 
substances,  EPA  considered  relevant 
information  about  the  toxicity  of  the  two 
substances  and  likely  exposures 
associated  with  possible  uses,  including 
the  four  factors  listed  in  section  5(a)(2) 
of  TSCA.  In  particular,  EPA  focused  on 
the  following  factors:  (1)  The  intended 
use  of  the  two  substances;  (2)  the 
current  markets  for  distillation  residue 
amines;  (3)  potential  uses  for  the  two 
substances;  (4)  the  potential  exposures 
to  nitrosamines  inadvertently  formed 
from  use  in  metalworking  fluids;  and  (5) 
the  potential  risks  associated  with 
exposures  to  the  two  substances  and 
their  N-nitroso  derivatives.  Based  on 
these  considerations,  EPA  has  decided 
to  define  "use  in  metalworking  fluids" 
as  a  significant  new  use  of  the  two 
substances.  A  detailed  discussion  of 
EPA's  analysis  of  exposure  and  risk  in 
this  use  is  contained  in  the  preamble  to 
the  proposed  rule  (48  PR  38502). 

EPA  also  considered  defining  the 
significant  new  use  as  "use  in 
metalworking  fluids  that  contain 
nitrosating  agents."  This  approach 
would  be  parallel  in  construction  to  a 
recently  published  immediately  effective 
proposed  rule  under  sections  5[f]  and 
6(a)  of  TSCA,  which  prohibits  the 
addition  of  nitrosating  agents  to  two 
new  chemical  substances  when  used  in 
metalworking  fluids  (49  FR  2762,  January 
23, 1984).  This  approach  to  the  SNUR 
would  be  more  narrow  in  that  a 
significant  new  use  notice  would  only  be 
required  in  specific  situations  where  a 
person  actually  intended  to  use  the  two 
substances  with  nitrosating  agents.  The 
Agency  did  not  adopt  this  approach 
because  users  who  are  not 
manufacturers  or  processors  are  not 
limited  by  a  SNUR.  They  may  add 
nitrites  to  these  two  substances  without 
notice  to  either  EPA  or  their  suppliers. 
Under  the  recent  section  6  rule,  it  would 
be  imlawful  for  any  of  these  persons, 
including  distributors  and  users  to  take 
actions  which  would  result  in  the 
addition  of  nitrosating  agents  to  the 
substance  regidated  under  section  6(a). 

One  commenter  stated  that  the 
identified  nitrosamines  of  concern  are 
possible  byproducts  of  the  use  of  the 
two  substances  in  the  presence  of  other 
chemicals,  and  thus  the  Agency's 
concern  is  narrower  than  the  defined 
significant  new  use.  Therefore,  the 
commenter  suggested  that,  "use  in 
metalworking  fluids"  may  not  be 
appropriate  as  the  significant  new  use  in 
this  case.  Furthermore,  the  commenter 
suggested  that  the  use  of  SNUR 


authority  may  not  be  appropriate  where 
the  identified  concern  is  a  possible 
byproduct  of  the  significant  new  use. 
Section  5  gives  the  Agency  the  authority 
to  consider  risks  associated  with  the 
manufacture,  processing,  distribution  in 
conunerce,  use,  or  disposal  of  a 
chemical  substance.  Byproducts 
associated  with  such  activities  are 
clearly  included  within  the  scope  of 
EPA's  TSCA  authority.  In  fact,  section 
5(d)(1)  of  TSCA  specifically  requires 
that  byproducts  associated  with  the 
manufacture,  processing,  use,  or 
disposal  of  a  chemical  substance  be 
reported  to  EPA.  EPA  believes  that  this 
demonstrates  that  Congress  intended 
EPA  to  consider  byproducts  when 
determining  the  need  for  regulation.  In 
the  present  case,  EPA  wants  to  review 
the  use  of  these  substances  in  situations 
where  both  carcinogenic  or  potentially 
carcinogenic  byproducts  resulting  from  a 
use  can  form  and  significant  exposure 
can  occur. 

EPA  adopted  the  significant  new  use 
definition  "use  in  metalworking  fluids" 
because  EPA's  analysis  shows  the 
metalworking  fluids  are  likely  to  contain 
nitrites  and  other  nitrosating  agents  or 
to  have  nitrites  or  other  nitrosating 
agents  added  during  use  in  machine 
shops.  In  connection  with  EPA's 
continuing  examination  of  the  problem 
of  nitrosamines  in  metalworking  fluids, 
EPA  has  determined  that  nitrosating 
agents,  in  particular  nitrites,  are 
frequently  added  to  metalworking  fluid 
concentrates  by  formulators 
("processors"  under  TSCA)  for  their 
corrosion  inhibiting  properties.  In 
addition,  EPA  has  determined  that 
nitrosating  agents,  such  as  nitrites,  are 
commonly  available  to  workers  in 
machine  shops  and  are  routinely  added 
to  metalworking  fluids  during  use, 
particularly  to  restore  the  corrosion 
inhibiting  properties  of  a  fluid  that  has 
been  used  for  some  time.  Thus,  EPA 
would  be  concerned  about  the  use  of 
these  substances  in  metalworking  fluids 
even  if  the  formulators  did  not  add 
nitrosating  agents  during  formulation 
since  nitrosating  agents  could  also  be 
added  during  use. 

VII.  Alternatives 

In  the  proposed  SNUR,  EPA 
considered  other  possible  approaches:  A 
section  8(a)  rule,  a  section  6  rule,  and 
taking  no  action. 

For  the  reasons  discussed  in  the 
proposed  rule,  EPA  has  elected  to 
proceed  with  the  promulgation  of  a 
SNUR  for  the  significant  new  use  of  P- 
80-289  and  P-80-290. 

One  commenter  supported  the  use  of 
SNUP  authority  in  this  case  rather  than 
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section  8(a).  aectian  8,  or  no  action. 
However,  tlie  commenter  believes  that, 
whenever  possible,  tiie  Agency  should 
first  institute  a  section  8(a)  reporting 
rule  to  determine  whether  the  activity  of 
concern  is  one  which  is  already 
occurring.  Another  commenter 
supported  the  use  of  section  8(a)  in  this 
case  to  gather  the  needed  information 
rather  than  use  SNUR  authority,  since 
the  substances  may  have  been  used  in 
metalworking  fluids  during  the  two  to 
three  year  interval  between  the  PMN 
submission  and  the  proposal  of  the 
SNUR.  The  Agency  believes  that  the  use 
of  SNUR  authority  rather  than  issuing  a 
section  8(a)  reporting  rule  makes  better 
sense  in  this  case.  If  EPA  were  informed 
in  a  section  8(a)  reporting  rule  about  the 
use  of  these  substances  by  someone  for 
the  significant  new  use,  the  Agency 
could  not  take  immediate  action  under 
section  5(e)  as  it  can  under  a  SNUR.  By 
issuing  a  SNUR,  the  Agency  bebeves  it 
can  protect  human  health  while  allowing 
innovation. 

EPA  considered  taking  action  under 
section  6  to  regulate  use  of  these 
substances  in  metalworking  fluids.  If 
further  information  were  submitted  to 
EPA  in  a  SNUR  notice  which  supported 
EPA's  concerns  about  nitrosamine 
formation,  EPA  could  regulate  the  use  of 
these  substances  in  metalworking  fluids 
in  an  appropriate  manner,  such  as  under 
section  5(f)  of  TSCA.  EPA  recently 
Issued  an  immediately  effective  section 
6(a)  proposed  rule  under  the  authority  of 
section  5(f)  of  TSCA  for  two  new 
chemical  substances,  one  of  which  will 
be  used  as  a  corrosic  inhibitor  in 
metalworking  fluids  (48  FR  2762).  In  this 
situation  EPA  had  sufficient  information 
on  formation  of  a  nitrosamine  which  is  a 
known  carcinogen. 

One  commenter  stated  that  the 
Agency  did  not  comply  with  section  9  of 
TSCA,  specifically  the  referral  to  the 
Occupational  Safety  and  Health 
Administration  of  the  workplace 
hazards  associated  with  these 
substances.  Section  9  does  not  apply  to 
SNURs.  A  referral  under  section  9  of 
TSCA  occurs  only  when  the  Agency 
makes  a  finding  that  an  activity 
"presents  or  will  present  an 
unreasonable  risk."  The  Agency  does 
not  make  such  a  finding  in  a  SNUR 
rulemaking. 

VIII.  Persons  Subject  to  SNUR  Notice 
Requitements 

Section  721.5  of  the  general  SNUR 
provisions  requires  persons  to  submit  a 
SNUR  notice  to  EPA  before  they 
manufacture,  import,  or  process  a 
substance  subject  to  a  SNUR  for  a 
significant  new  use.  EPA  has  decided  to 
require  manufacturers,  importer,  and 


processors  to  submit  notices  for  this 
SNUR.  Thus  I  721.5  will  apply  to  this 
SNUR  without  change. 

EPA  made  this  decision  for  several 
reasons.  First,  manufacturers,  importers, 
and  processors  are  likely  to  have 
information  relevant  to  EPA's  analysis 
of  the  significant  new  use  should  it  be 
developed.  Second,  determining  who 
should  report  between  two  or  more 
parties  is  likely  to  be  subjective  in  this 
significant  new  use  situation  and  thus 
not  susceptible  to  a  clear  standard  in  the 
rule.  Third,  the  knowledge  of 
manufacturers,  importers,  and 
processors  that  a  significant  new  use 
has  been  developed  is  likely  to  vary. 

In  making  this  decision,  EPA 
considered  the  manner  in  which  the 
significant  new  use  might  be  developed. 
For  example,  in  some  cases  a 
manufacturer  or  importer  might  decide 
to  market  these  two  substances  to 
formulators  of  metalworking  fluids 
without  having  specific  customers  in 
mind  at  the  time.  In  that  situation,  the 
manufacttirer  or  importer  must  submit  a 
SNUR  notice.  Since  there  would  be  no 
identified  processors  in  that  case,  only 
the  manufacturer  or  importer  would 
submit  a  notice.  EPA  would  evaluate  the 
use  based  on  the  information  submitted 
by  the  manufacturer  or  importer.  If  there 
were  insufficient  information  about 
risks,  either  because  of  the  lack  of  test 
data  or  because  exposure  information 
was  missing,  EPA  could  prohibit  or  limit 
the  new  use  under  section  5(e).  Any 
processor  iatw  purchasing  the 
substances  from  that  manufacturer  or 
importer  for  use  in  metalworking  fluids 
would  have  to  submit  a  SNUR  notice  in 
tiun.  prior  to  such  processing,  unless 
EPA  amended  the  SNUR  as  a  result  of 
the  manufacturer's  or  importer's  SNUR 
notice. 

In  another  situation,  a  manufacturer 
or  importer  might  market  the  substances 
for  uses  otlier  dian  in  metalworking 
fluids  and  notify  its  customers  of  the 
SNUR.  A  processor  who  purchased  the 
two  substances  from  that  manufacturer 
or  importer  might  decide  to  develop  the   '^ 
metalworking  fluid  use  without 
informing  the  manufactiu^r  or  importer. 
In  that  instance  only  the  processor  >y^ 

would  submit  the  notice  because  only 
the  processor  would  intend  the  ^ 

significant  new  use.  If  the  processor    ^ 
informed  the  manufacturer  or  importer 
of  the  intended  significant^  new  use,  the 
manufacturer  or  processor  would  also 
be  required  to  submit  a  notice. 

There  are  likely  to  be  situations 
where,  for  the  same  transaction,  both 
the  manufacturer  or  importer  and  the 
processor/customer  jointly  develop  tiie 
significant  new  use.  In  that  sitoation  or 


in  any  other  situatioa  where  both  have 
knowledge  of  the  significant  new  use. 
both  would  be  obligated  to  submit  a 
notice  because  both  would  intend  the 
significant  new  use.  However,  to  avoid 
two  potentially  duplicative  notices  on 
the  same  transaction.  EPA  had 
determined  that  §  721.10(b)  of  the 
general  provisions  apply  to  allow 
manufacturers,  importers,  and 
processors  in  this  situation  to  submit 
one  joint  SNUR  notice  or  to  submit 
separate  notices  each  containing  the 
information  known  to  or  reasonably 
ascertainable  by  the  respective  party.  A 
detailed  discussion  of  joint  notice 
procedures  appears  in  the  preamble  to 
the  Subpart  A  promulgation  (49  FR 
35011). 

Another  approach  EPA  considered 
was  to  require  only  the  person  who 
actively  develops  and  maricets  the 
substances  for  the  significant  new  use  to 
submit  a  SNUR  notice  because  this 
person  is  likely  to  know  the  most  about 
exposure  from  the  significant  new  use 
and  to  have  the  most  information  about 
the  market  potential  for  the  substance  in 
the  new  use.  The  other  party  or  parties 
technically  subject  to  the  notice 
requirements  would  at  least  initially  be 
excused  from  this  responsibility.  One 
commenter  supported  this  approach. 
EPA  rejected  this  approach  because  it  is 
not  the  best  means  for  ensuring 
complete  and  accurate  reporting.  EPA 
has  determined  that  each  party  might 
have  information  necessary  to  evaluate 
the  risks  of  the  new  use.  EPA  believes 
that  allowing  a  joint  submission  when 
both  parties  intend  the  new  use  relieves 
any  additional  burdens  that  might  result 
and  reduces  the  need  for  EPA  to  use 
section  S(e)  to  obtain  additional 
necessary  risk  information. 

IX.  AppUcability  to  Uses  Which  May 
Have  OccunBd  Before  Promulgation  of 
the  Fmal  Rule 

The  chemical  substances  subject  to 
this  SNUR  were  added  to  the  Inventory 
before  the  proposal.  Thus,  they  could 
have  been  manufactured  or  processed 
for  use  in  metalworking  fluids  before 
promulgation  of  this  final  rule. 

Several  commenters  stated  that  the 
significant  new  use  may  not  actually  be 
a  "new"  use  because  two  to  three  years 
have  elapsed  since  the  original  PMN 
submission  and  the  actual  proposal  of 
this  SNUR.  However,  no  one  has 
indicated  in  response  to  the  proposal 
that  they  were  using  the  two  substances 
in  metalworking  fluids.  Therefore,  the 
Agency  has  no  evidence  that  this  use  is 
currently  ongoing.  As  to  uses  that  may 
have  occurred  since  the  proposal  of  this 
SNUR.  EPA  has  decided  that  the  intent 
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of  tection  5(a)(l)(B]  is  best  served  by 
determining  whether  a  use  is  a 
significant  new  use  as  of  the  proposal 
date  of  the  SNUR.  If  uses  begun  during 
the  proposal  period  were  not  considered 
to  be  significant  new  uses,  it  wouid  be 
almost  impossible  for  EPA  to  establish 
SNUR  notice  requirements,  since  any 
person  could  defeat  the  SNUR  by 
initiating  the  proposed  significant  new 
uses  before  the  rule  becomes  final.  This 
is  contrary  to  the  general  intent  of 
section  5(a](l)(B]. 

Thus,  even  if  the  substances  were 
manufactured,  imported,  or  processed 
between  proposal  and  promulgation  of 
this  rule  for  itie  significant  new  use. 
such  activities  may  not  continue  after 
the  effective  date  of  this  rule.  Any  such 
person  must  cease  such  activity  until  it 
has  compUed  with  all  SNUR  notice 
requirements.  One  commenter  disagreed 
with  this  approach.  EPA  recognizes  that 
this  interpretation  may  disrupt 
commercial  activities  of  persons  who 
began  manufacture  or  processing  for  a 
"significant  new  use"  during  the 
proposal  period;  however,  no 
commenters  indicated  that  the 
significant  new  use  had  begun  during 
the  comment  period  on  this  particular 
rule.  Further,  the  Agency  believes  that 
manufacturers  and  processors  were 
given  adequate  notice  of  this 
interpretation  by  the  terms  of  the 
proposal. 

One  commenter  stated  that  the  best 
way  to  avoid  business  disruptions  for 
persons  who  may  have  been  planning  to 
commercialize  the  substances  for  the 
significant  new  use  are  (1)  the  Agency 
should  have  a  formal  SNUR  policy  that 
alerts  persons  to  this  possibility;  (2]  the 
Agency  should  not  allow  two  to  three 
years  to  elapse  between  the  PMN 
submission  and  the  promulgation  of  a 
SNUR;  and  (3)  the  Agency  should  not 
make  the  SNUR  effective  upon  proposal. 
The  Agency  believes  thai,  since  over 
3,000  substances  have  been  submitted  in 
PMNs,  the  best  way  to  formalize  its 
SNUR  policy  is  through  developing 
individual  SNURs  and  receiving  public 
comment  on  the  SNURs.  It  is  true  that 
two  to  three  years  have  elapsed 
between  the  submission  of  PMNs  on 
these  substances  and  this  SNUR: 
however,  the  Agency  may  regulate  any 
substance  under  a  SNUR  at  any  time. 
This  is  especially  true  if  test  data  show 
that  a  substance  that  previously 
completed  PMN  review  is  potentially 
hazardous  in  a  particular  use.  Finally, 
the  Agency  is  not,  in  most  cases, 
proposing  immediately  effective  SNURs. 
Rather,  most  SNURs  will  be  effective 
only  after  an  opportunity  for  comment. 


X.  Procedures  for  Informing  Persons  of 
the  Existence  of  This  Significant  New 
Use  Rule 

EPA  will  publish  information 
concerning  this  final  SNUR  in  the  TSCA 
Chemicals-in-Progress  Bulletin, 
published  by  the  TSCA  Assistance 
Office  of  EPA's  Office  of  Toxic 
Substances.  EPA  will  also  use  the  TSCA 
Chemical  Substance  Inventory  to  inform 
persons  of  the  existence  of  this  final 
SNUR  through  footnotes  by  the  chemical 
identities  of  the  two  substances  subject 
to  this  SNUR.  The  footnotes  will  refer  to 
an  Inventory  Appendix  which  will  give 
a  Federal  Register  or  CFR  citation  of  this 
SNUR.  Commenters  supported  the  use  of 
all  available  means  of  informing  persons 
of  the  existence  of  SNURs. 

EPA  recognizes  that  some  processors 
may  not  know  the  identities  of 
substances  they  process  and  therefore 
may  not  know  they  are  required  to 
submit  a  SNUR  notice.  The  Agency 
believes  this  is  unlikely  in  cases  such  as 
this,  where  the  chemical  substances  are 
not  confidential.  Nevertheless,  EPA  has 
decided  on  a  strategy  to  ensure  that 
processors  are  aware  that  substances 
are  subject  to  a  SNUR.  This  strategy  is 
reflected  in  S  721.5  of  the  general  SNUR 
provisions  which  provides  among  other 
things,  that  manufacturers,  importers, 
and  processors  must  submit  a  SNUR 
notice  if  they  distribute  these 
substances  in  commerce  unless  they 
inform  their  customers  in  writing  that 
the  substances  are  subject  to  this  SNUR 
and  maintain  records  to  verify  such 
notification.  Even  if  a  manufacturer, 
importer,  or  processor  provides  such 
information  to  a  customer,  if  the 
manufacturer,  importer,  or  processor  has 
reason  to  believe  that  the  customer  is 
processing  the  substances  for  the 
significant  new  use  before  submitting  a 
SNUR  notice,  the  manufacturer, 
importer,  or  processor  must  either 
submit  a  SNUR  notice  to  EPA  or  cease 
sales  to  the  customer  for  that  use  and 
report  the  matter  to  EPA  enforcement 
authorities. 

Some  commenters  stated  that  EPA 
should  not  hold  manufactiu^rs 
responsible  if  their  customers  fail  to 
comply  with  SNUR  requirements  where 
the  manufacturer  did  not  know  that  the 
customer  intended  to  process  the 
substance  for  a  significant  new  use. 
Instead  of  this  approach,  one  commenter 
suggested  that  only  processors  should 
be  responsible  for  complying  with  SNUR 
requirements.  The  Agency  believes  that 
the  scheme  it  has  selected  in  S  721.5 
allows  the  greatest  fiexibility  to 
manufacturers,  importers,  and 
processors  of  these  substances,  and  is 
therefore  less  burdensome  and  is  fair  to 


all  parties  concerned.  A  detailed 
discussion  of  t  721.5  and  the  reasons  for 
adopting  it  appears  in  49  FR  35011. 

XI.  Reporting  Form 

As  discussed  in  the  proposal,  and 
consistent  with  S  721.10  of  the  general 
provisions,  the  Agency  will  require 
SNUR  notice  submitters  to  use  the  PMN 
form  published  in  the  Federal  Register  of 
May  13. 1983  (46  FR  21722).  However,  for 
the  purposes  of  this  rule,  EPA  is 
interested  only  in  gathering  information 
concerning  the  actual  significant  new 
use  and  formulations  employed  in  the 
use  of  these  substances.  Therefore,  the 
rule  requires  that  submitters  only 
complete  those  sections  of  the  form 
dealing  with  the  chemical  identity,  the 
submitter  identity,  and  the  specific  use. 
In  addition,  any  health  and  safety  data 
relating  to  these  substances  must  be 
attached.  Therefore,  submitters  must 
complete  Parts  I  and  III  of  the  form  as  it 
appears  in  Appendix  A  to  40  CFR  Part 
720.  The  submitter  may  also  provide 
information  related  to  anticipated 
exposure  to  fluids  in  actual  machinery 
operation.  This  information  can  be 
provided  in  Part  II,  B  of  the  form.  SNUR 
notices  will  be  processed  like  PMNs 
according  to  the  premanufacture  notice 
procedures  published  in  the  Federal 
Register  of  May  13, 1963  (48  FR  21722], 
and  appearing  at  40  CFR  Part  720. 

Xn.  Exemptions  to  Reporting 
Requirements 

The  Agency  has  promulgated 
exemptions  to  SNUR  reporting 
requirements  under  fi  721.19  of  the 
general  SNUR  provisions.  In  the  case  of 
these  two  substances,  the  terms  of 
{  721.19  apply  without  change. 

Section  721.19  adds  four  exemptions 
to  those  originally  included  in  the 
proposed  rule.  The  reasons  for  those 
additional  exemptions  are  discussed  in 
the  Federal  Register  of  September  5, 
1984  (49  FR  35011).  For  this  rule.  EPA 
decided  to  exempt  persons  who 
manufacture,  import,  or  process  the 
substances  only  as  impurities  because 
such  persons  are  less  likely  to  know  the 
identity  of  impurities  and  because  EPA 
believes  the  risks  potentially  posed  by 
such  impurities,  based  on  current 
concerns,  are  not  significant.  EPA  has 
also  exempted  persons  who  import  or 
process  the  substances  as  part  of  an 
article  because  EPA  believes  articles 
cannot  be  used  as  metalworking  fluids 
and  because  the  substances  would  not 
be  available  in  articles  to  react  to  form 
nitrosamines. 

EPA  has  also  exempted  persons  from 
the  rule  when  they  manufacture  or 
process  the  substances  solely  for  export 
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and  label  the  substances  in  accordance 
with  section  12(a)(1)(B)  of  TSCA. 
However,  such  persons  must  notify  EPA 
of  such  export  imder  section  12(b)  of 
TSCA  (see  S  721.7  of  the  general  SNUR 
provisions).  EPA  is  not  concerned  about 
worker  exposure  during  manufacture, 
import,  or  processing  of  the  substances. 
Rather,  EPA  is  concerned  about  workers 
who  may  be  exposed  to  metalworicing 
fluids  containing  the  substances.  Section 
12(a)  of  TSCA  exempts  substances 
manufactured,  processed,  or  distributed 
in  commerce  solely  for  export  from 
regulation  under  section  5(a)(2)  unless 
EPA  finds  that  the  activities  will  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment  in  the  United  States. 
In  this  case,  if  the  use  of  these 
substances  will  occur  outside  the  United 
States,  EPA  is  not  immediately 
concerned.  The  term  "manufacture 
solely  for  export"  is  defined  in  the  PMN 
rule  (40  CFR  720.3(s)).  The  term  "process 
solely  for  export"  is  defined  in  S  721.3  of 
the  general  SNUR  provisions  in  a  similar 
fashion.  Thus  persons  would  be  exempt 
from  reporting  under  this  SNUR  if  a 
person  manufactures  (the  term 
manufacture  includes  import)  or 
processes  the  substances  solely  for 
export  from  the  United  States  under  the 
following  restrictions:  (1)  There  is  no  use 
of  the  substances  in  the  U.S.,  other  than 
in  small  quantities  solely  for  research 
and  development;  (2)  processing  is 
restricted  to  sites  under  the  control  of 
the  manufacturer,  or  processor, 
respectively;  and  (3)  distribution  in 
commerce  is  limited  to  purposes  of 
export.  If  a  person  manufactured  or 
processed  these  substances  both  for 
export  and  for  use  in  the  United  States, 
such  manufacture  and  processing  would 
not  be  "solely  for  export"  because  some 
manufacture  or  processing  would  be  for 
use  in  the  United  States. 

EPA  issued  its  final  premanufacture 
notification  rules  under  40  CFR  Part  720 
which  was  published  in  the  Federal 
Register  of  May  13. 1983  (48  FR  21722) 
including  i  720.36  which  contained 
detailed  rules  for  the  section  5(h)(3) 
exemption  for  chemical  substances 
manufactured  or  imported  in  small 
quantities  solely  for  research  and 
development.  On  September  13, 1983  (48 
FR  41132),  EPA  stayed  the  effectiveness 
of  9  720.36,  among  other  provisions  of 
the  PMN  rule,  pending  further 
rulemaking  to  revise  the  provisions. 
Because  S  720.36  was  not  in  effect  when 
EPA  codified  §  721.19,  the  Agency  relied 
on  the  general  definition  of  "small 
quantities  solely  for  research  and 
development"  in  9  720.3(cc)  and  section 
5(h)(3)  of  TSCA  to  determine  whether 
activities  qualify  under  this  exemption. 


Upon  promulgation  of  a  revised  9  720.36, 
EPA  intends  to  amend  S  721.19  to  adopt 
the  provisions  of  the  revised  9  720.36. 

XIII.  Test  Data  and  Otlier  Information 

EPA  recognizes  that  under  TSCA 
section  5  a  person  is  not  required  to 
develop  any  particular  test  data  before 
submitting  a  notice.  Rather,  a  person  is 
required  only  to  submit  test  data  in  the 
person's  possession  or  control  and  to 
describe  any  other  data  known  to  or 
reasonably  ascertainable  by  that 
person.  However,  in  view  of  the 
potential  health  risk  that  may  be  posed 
by  the  significant  new  use  of  these  two 
substances,  EPA  encourages  possible 
SNUR  notice  submitters  to  test  the 
substances  under  various  simulated  use 
conditions  to  identify  and  quantify  the 
level  of  nitrosamines  formed  in 
metalworking  fluids.  Consideration 
should  be  given  to  pH  and  temperatures 
during  use  and  any  other  factors  that 
might  influence  nitrosamine  formation. 
If  a  SNUR  notice  is  submitted  for  use  in 
metalworking  fluids  without  such  test 
data,  EPA  may  take  action  under  section 
5(e). 

As  part  of  an  optional  prenotice 
consultation,  EPA  will  discuss  the  test 
data  it  believes  necessary  to  evaluate 
the  significant  new  use  of  the  two 
substances.  During  prenotice 
consultation,  EPA  will  also  discuss 
information  that  will  be  particularly 
useful  to  the  Agency  in  reviewing  these 
substances.  EPA  encourages  persons  to 
consult  with  the  Agency  before  selecting 
a  protocol  for  testing  the  substances. 

XTV.  Economic  Analysis 

The  Agency  evaluated  the  potential 
costs  of  establishing  significant  new  use 
reporting  requirements  for  these  two 
substances  and  the  potential  costs  of  the 
section  8(a)  alternative.  This  evaluation 
is  summarized  in  the  preamble  to  the 
proposed  rule.  The  complete  economic 
analysis  of  this  rule  and  other  regulatory 
options  is  included  in  the  rulemaking 
record  and  is  available  for  public 
review. 

XV.  Judicial  Review 

Judicial  review  of  this  final  rule  may 
be  available  under  section  19  of  TSCA 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  or 
for  the  circuit  in  which  the  person 
seeking  review  resides  or  has  its 
principal  place  of  business.  To  provide 
all  interested  persons  an  equal 
opportunity  to  file  a  timely  petition  for 
judicial  review  and  to  avoid  so-called 
"races  to  the  courthouse,"  EPA  has 
decided  to  promulgate  this  rule  for 
purposes  of  judicial  review  two  weeks 
after  publication  in  the  Federal  Register, 


as  reflected  in  "DATES"  in  this 
document.  The  effective  date  has.  in 
turn,  been  calculated  from  the 
promulgation  date. 

XVI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50503A). 

The  record  includes  basic  information 
considered  by  the  Agency  in  developing 
this  rule.  The  record  now  includes  the 
following: 

1.  The  PMNs  for  these  substances. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMNs. 

3.  The  proposed  SNUR  for  these 
substances. 

4.  The  economic  support  document  for 
the  proposed  SNUR. 

5.  The  notice  of  commencement  of 
manufacture  for  these  substances. 

6.  Public  comments  on  the  proposal. 

7.  Comments  from  OMB  and  EPA's 
response. 

8.  The  21  references  listed  in  the 
preamble  to  the  proposed  rule. 

A  public  version  of  this  record  from 
which  confidential  business  information 
is  deleted  is  available  to  the  pubhc  in 
the  OPTS  Public  Information  Office  from 
8:00  a.m.  to  4KX)  p.m.,  Monday  through 
Friday,  except  legal  holidays,  located  in 
Rm.  E-107,  401  M  St..  SW..  Washington, 
DC. 

XVII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  rule  is  not  a  "Major 
Rule"  because  it  will  not  have  an  effect 
on  the  economy  of  $100  million  or  more 
and  it  will  not  have  a  significant  effect 
on  competition,  costs,  or  prices.  While 
there  is  no  precise  way  to  calculate  the 
annual  cost  of  this  rule.  EPA  believes 
that  the  cost  will  be  low.  Even  if  EPA 
received  25  SNUR  notices,  and  each 
submitter  performed  the  recommended 
testing,  the  direct  cost  of  the  rule  would 
be  under  $1  million.  In  addition,  because 
of  the  nature  of  the  rule  and  the 
substances  subject  to  it.  EPA  believes 
that  there  will  be  few  significant  new 
use  notices  submitted.  Further,  while  the 
expense  of  a  notice  and  the  uncertainty 
of  possible  EPA  regulation  may 
discourage  certain  innovation,  that 
impact  will  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  which  has  high  potential 
value.  Finally,  this  rule  may  encourage 
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innovation  in  safe  chemical  nibstances 
or  highly  beneficial  oaet. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12291. 

B.  Regulatory  Flexibiiity  Act 

Under  the  Regulatory  Flexibility  Act  5 
use.  605(b),  EPA  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses.  The  Agency  cannot 
determine  whether  parties  a^ected  by 
this  rule  are  likely  to  be  small 
businesses.  However.  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  rule  would  not  be  substantial 
even  if  the  significant  new  use  were 
developed  by  small  companies.  EPA 
expects  to  receive  few  SNUR  notices  for 
the  substances.  With  these  data.  EPA 
would  be  able  to  evaluate  the  risks 
posed  by  the  substances  in  this  use  and. 
if  necessary,  take  action  to  control  those 
risks.  Therefore,  even  if  all  SNUR 
notices  are  submitted  by  small 
businesses,  only  a  few  small  businesses 
will  be  directly  affected  by  the  rule.  In 
addition,  the  cost  of  the  testing  that  may 
be  encouraged  by  this  rule  should  not 
have  a  major  impact  on  a  small  business 
that  may  want  to  use  these  substances 
in  metalworking  fluids. 

C.  Paperwork  Reduction  Act 

The  information  reporting 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  etseq..  and  have 
been  assigned  OMB  control  number 
2070-0012. 

List  of  Subiecto  Id  40  CFR  Put  721 

Environmental  protection.  Chemicals, 
Hazardous  materials,  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  November  a  1084. 
Williaa  D.  RadcaialMiia. 
A  dminiatrdtor. 

PART  721— (A«eNOEO] 

Therefore.  Chapter  1  of  Title  40  is 
amended  as  follows: 

1.  By  alphabetically  adding  the 
definition  for  "metalworking  fluid"  to 
S  721.3  to  read  as  follows: 


§721.3 


purpose  of  cooling,  lubricating,  or  rust 

inhibition. 

•        *        •        •        • 

2.  By  adding  a  new  f  721.170  to  read 
as  follows: 


9721.170 


"Metalworking  fluid"  means  a  liquid 
of  any  viscosity  or  color  containing 
intentionally  added  water  and  used  in 
metal  maddnmg  operatioas  for  the 


(a)  Chemical  substances  and 
significant  new  use  subject  to  reporting. 
(1)  The  following  chemical  substances 
referred  to  by  their  Chemical  Abstracts 
Service  (CAS)  register  numbers  and 
chemical  names  are  subject  to  reporting 
under  this  section  for  the  significant  new 
use  identified  in  paragraph  (aK2)  of  this 
section:  CAS  No.  79771-06-7. 
isopropylamine  distillation  residues,  and 
CAS  No.  79771-00-98,  ethylamine 
distillation  residues. 

(2)  The  significant  new  use  is  use  in 
metalworking  fluids. 

(b)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  Part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Notice  Requirements  and 
Procedures.  Section  721.10  applies  to 
this  section,  except  persons  submitting  a 
notice  must  complete  only  Parts  I  and  III 
of  the  notice  form. 

(2)  [Reserved]. 

(Sec.  5.  Pub.  L  94-469,  90  Stat.  2012  (15  U.S.C. 

2604)) 

(Approved  by  the  Office  of  Management  and 
Budget  Under — OMB  control  number  2070- 
0012) 

(FS  Doc  t4-~3a«M  PU«i  tl-2VM:  •:49  ■■nj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  31 

(CC  Dociwt  No.  Sl-aaS;  FCC  M-M?] 

Procedurea  for  imptefnantlng  the 
Detartffing  of  Cuatomer  Premiaea 
Equlpmant  and  Enhanced  Servicea 
(Second  Computer  Inquiry);  and 
AnfMndment  of  the  Commission'a 
Rules  To  Provide  for  Nonregutated 
Acth/ltiea  of  Telephone  Carriera 

AOCNCV:  Federal  Communications 
Commission. 

action:  Final  rule  (Fifth  Report  and 
Order). 

aUMMAWY:  This  action  requires  a 
separate  set  of  books  for  nonregulated 
activities  of  telephone  carriers.  These 
accounting  changes  are  prescribed  in 
order  to  implement  the  Commission's 
Computer  II  decision  which  required 
carriers  to  account  for  nonregulated 
activities  in  separate  books  of  account 


when  those  activities  are  not  conducted 
through  a  separate  subsidiary.  This 
action  will  establish  speciflc  below-the- 
iine  accounts  on  the  regulated  books  to 
identify  costs  associated  with 
nonregulated  activities  and  will 
eliminate  some  unnecessary  rules. 

EFFECTIVE  DATE:  May  27. 1985. 

FOR  FURTMEII  MFOMIATIOM  COIITACT: 
Gerald  P.  Vaughan.  Chief,  Accounting 
and  Audits  Division,  Common  Carrier 
Bureau  (202)  634-1861. 

auppifMCNTARv  mrofwuTiOK: . 
List  of  Subjects  in  47  CFR  Part  SI 

Telephone.  Uniform  System  of 
Accounts,  Communications  common 
carriers.  Reporting  and  recordkeeping 
requirements. 

Fifth  Report  and  Order 

In  the  matter  of  Procedures  for 
Implementing  the  Detariffing  of  Customer 
Premises  Equipment  and  Enhanced  Services 
(Second  Computer  Inquiry)  amendment  of 
Part  31,  the  Uniform  System  of  Accounts  for 
Class  A  and  Class  B  Telephone  Companies, 
to  provide  for  nonregulated  activities;  CC 
Docket  No.  81-683. 

Adopted:  November  9, 1964. 

Released:  November  20. 1964. 

By  the  Commission. 

I.  Introductioo 

1.  In  the  Notice  of  Proposed 
Rulemaking  (NPRM)  in  Docket  81-693 
released  June  21, 1983,  48  FR  29891 
(1983),  the  Commission  proposed  to 
revise  Part  31,  Uniform  System  of 
Accounts  for  Class  A  and  Class  B 
Telephone  Companies  (USOA),  to 
establish  provisions  to  account  for 
carriers'  nonregulated  activities  in 
separate  books  of  account.  These 
revisions  were  proposed  to  implement 
the  Commission's  decision  in  Docket 
20828,  Second  Computer  Inquiry 
(Computer  II), '  that  nonregulated 
activities  should  be  accounted  for  in 
separate  books  of  account  by  carriers 
who  do  not  conduct  these  activities 
through  a  separate  subsidiary.  Of 
course,  if  a  carrier  established  a 
subsidiary  to  conduct  nonregulated 
activities,  it  would  establish  a  separate 
set  of  books  for  the  subsidiary  as  a 
separate  legal  entity.  Based  on  our 
analysis  of  the  comments  received  in 
this  proceeding,  we  have  decided  to 
adopt,  with  some  minor  modifications. 


■  Amendment  1 04.702  of  the  Commiuion's  Rules 
and  Regulabons  (Second  Computer  Inquiry).  77  PCC 
2d  3S4  (1960).  reconsideration.  84  PCC  2d  SO  (ISSO). 
further  recoiuiderotioii.  88  FCC  2d  512  (1981 ),  ofTd 
tub nom.  CCIA  v.  FCC  803  F.  2d  108 (DC.  Cir.  1802). 
cert,  denied  sub  nom.  Louisiana  Pull.  Serv.  Cotamn 
V.  FCC,  103  S.  Ct.  2108  (1983). 
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the  accounting  changes  proposed  in  the 
NPRM. 

2.  The  NPRM  also  sought  comments 
as  to  what  allocation  procedures  and 
controls  should  be  established  to  ensure 
that  nonregulated  activities  receive  a 
fair  share  of  a  company's  joint  and 
common  costs.  Although  several  parties 
commented  in  this  area,  these  comments 
do  not  provide  an  adequate  record  to 
permit  us  to  decide  to  what  extent  we 
should  prescribe  such  procedures  and 
controls.  Accordingly,  we  are  deferring 
the  question  of  allocations  to  another 
NPRM  which  we  will  issue  in  the  near 
future. 

n.  Background 

3.  In  the  Computer  II  decision  the 
Commission  allowed  telephone  carriers 
other  than  AT&T  (and  after  divestiture, 
the  Bell  Operating  Companies)  to  offer 
enhanced  services  and  customer 
premises  equipment  (CPE)  on  a 
nonregulated  basis  without  establishing 
a  separate  subsidiary.  In  doing  so, 
however,  the  Commission  decided  that 
carriers  conducting  these  nonregulated 
activities  should  account  for  them  in 
separate  books  of  account.* 

4.  The  accounting  proposed  for 
telephone  carriers  in  this  proceeding 
was  based  on  similar  accounting 
proposed  for  record  carriers  in  a  Notice 
of  Proposed  Rulemakfrig  in  Docket  82- 
678,  47  FR  44781,  released  October  4. 
1982.  Subsequently,  this  accounting  was 
adopted  with  minor  changes  in  the 
Report  and  Order  in  Docket  82-678  on 
September  9. 1963.  FCC  83-398. 

III.  Proposed  Revisions 

5.  As  indicated  in  the  NPRM,  our 
objectives  in  proposing  separate  books 
of  account  for  nonregulated  activities 
were  to:  (1)  Assure  availability  for 
regulatory  purposes  of  data  which  are 
not  distorted  by  nonregulated  activities; 
(2)  establish  specific  accounts  to  identify 
account  balances  associated  with 
nonregulated  activities;  (3)  allow 


*  We  note  that  the  Telecommunication*  Industry 
Advisory  Group  (TIAC),  an  advisory  committee 
establistied  to  assist  the  Commission  in  rewriting 
the  Uniform  System  of  Accounts  (USOA)  for 
telephone  companies  (CC  Docket  No.  78-108), 
forwarded  to  the  Commission  on  May  31. 1084.  an 
accounting  system  recommendation  which  is  laas 
comprehensive  in  its  accounting  for  nonregulated 
activities  and  does  not  include  the  concept  of 
separate  books  of  account.  In  effect,  this  constitutes 
a  recommendation  to  reconsider  a  basic  Computer 
II  policy.  In  our  original  charge  to  the  TIAC  for  an 
accounting  system  recommendation,  we  did  not 
envision  entertaining  recommendations  for 
substantive  changes  in  basic  policy  and  do  not 
believe  that  il  would  t>e  appropriate  to  consider 
such  changes  in  the  context  of  accounting  sjratem 
revision.  The  accounting  established  herein  is 
premised  on  our  existing  Computer  II  policies  and. 
thus,  will  be  reflected  in  our  forthcoming  design  of  a 
revised  USOA. 


maximum  latitude  for  carriers  in 
establishing  their  accounting  systems  for 
nonregidated  activities;  (4)  identify 
accounts  affected  by  deregulation  and 
establish  instructions  for  transfers  from 
prescribed  accounts  to  the  accounts  for 
nonregidated  activities;  *  (5)  provide  for 
recording  joint  transactions  and  any 
necessary  allocations  between  the 
regulated  entity  and  its  nonregulated 
activities;  and  (6)  monitor  the  scope  of 
r\pnregulated  activities  and  any 
potential  for  adverse  impacts  on 
regulated  services. 

6.  To  achieve  these  objectives,  we 
proposed  to  establish  on  the  regulated 
books  two  new  accounts  for 
nonregulated  activities,  as  asset  account 
entitled  "Nonregulated  investment"  and 
a  profit  and  loss  account  entitled 
"Income  from  nonregulated  activities." 
We  also  proposed  to  modify  the  existing 
accoimts  used  in  accounting  for 
nonregulated  activities  to  conform  them 
to  the  new  accounting  requirements. 
Under  the  proposal,  the  new  investment 
account  would  include  the  investment  in 
physical  property  for  other  than  the 
regulated  activities,  receivables 
representing  the  nonregulated  portion  of 
expenses  incurred  by  the  regulated 
activities,  payables  representing  costs 
incurred  by  the  nonregulated  activities 
for  the  regulated  business,  and  the  net 
income  or  loss  of  the  nonregulated 
activities  for  each  month.  Tlie  proposed 
profit  and  loss  account  would  be  used  to 
record  the  monthly  net  income  or  loss  of 
the  nonregulated  activities  at  the  same 
time  that  it  is  included  in  the  investment 
account.  The  nonregulated  entity  would 
maintain  its  own  books  of  account 

rv.  Summary  of  Comments 

7.  Interested  parties  were  invited  to 
file  comments  on  our  proposal  on  or 
before  August  1, 1983,  and  reply 
comments  on  or  before  August  22, 1983. 
Comments  and/or  reply  comments  on 
the  above  proposals  were  received  from 
Arthur  Andersen  &  Co.;  Virginia  State 
Corporation  Commission  (Virginia); 
Rural  Telephone  Coalition  (RTC); 
Colorado  Public  Utilities  Commission 
(Colorado);  Central  Telephone  Company 
(Centel);  GTE  Service  Corporation 
(GTE);  United  Telephone  Systems,  Inc. 
(United);  State  of  California  and  the 
Public  Utilities  Commission  of  the  State 
of  California  (California);  Independent 
Data  Communications  Manufacturers 


*  The  accounting  for  proceeds  from  the  sale  of 
CPE  under  regulation,  the  valuation  of  CPE 
supportiikg  assets  (including  land  and  buildings) 
transferred  to  nonregulated  activities  by  the 
Independents,  and  the  treatment  of  embedded  CPE 
owned  by  the  Independent*  and  tariffed  with  this 
CommiMion  rather  than  the  (tata  commiaaion*  was 
addreised  in  a  separate  Order. 


Association,  Ina  (IDCMA):  Suff  of  the 
Michigan  Public  Service  Commission 
(Michigan);  North  American  Telephone 
Association  (N ATA);  New  York  SUte 
Department  of  Public  Service  (New 
York);  Southern  New  England 
Telephone  Co.  (SNET):  American 
Telephone  and  Telegraph  Company 
(AT4T);  Public  Service  Commission  of 
Wisconsin  (Wisconsin);  Kentucky  Public 
Service  Commission  (Kentucky);  and 
Idaho  Public  Utilities  Commission 
(Idaho). 

8.  The  respondents  raised  three  major 
issues.  These  issues  cue  (1)  Whether  tiie 
Commission  should  require  separate 
books  of  account  for  nonregulated 
activities,  (2)  if  separate  books  of 
account  are  required,  whether  the 
Commission  should  prescribe  a  detailed 
accounting  system  for  the  nonregulated 
activities,  and  (3)  to  what  extent  the 
nonregulated  activities  should  be 
reported  to  the  Commission  and 
disclosed  to  the  public. 

9.  Separate  books  of  account  Only 
one  respondent,  Arthur  Andersen  and 
Co.,  opposes  the  establishment  of  a 
separate  set  of  books  for  nonregulated 
activities  as  proposed.  It  states  that  the 
separation  proposed  by  the  Commission 
would  cause  confusion  and  added 
clerical  cost  and  is  unnecessary  to  meet 
the  Commission's  stated  objectives.  It 
argues  that  the  nonregulated  costs  can 
be  isolated  by  segregating  the  amounts 
within  the  existing  below-the-line 
accounts.  Centel  also  comments  on  the 
use  of  existing  below-the-line  accounts, 

^although  it  does  not  oppose  the 
establishment  of  a  separate  set  of  books 
per  se.  Centel's  concern  is  that  some  of 
the  independent  companies,  particularly 
the  smaller  ones,  may  not  have  enough 
nonregulated  business  to  justify  the 
expense  of  establishing  a  separate  set  of 
books  for  those  activities.  Therefore, 
Centel  urges  the  Commission  to  allow 
carriers  the  option  of  using  existing 
below-the-line  accounts  or  establishing 
a  separate  set  of  books  for  nonregulated 
activities. 

10.  None  of  the  remaining  respondents 
disagree  with  the  proposal  to  establish 
separate  books  of  account  for  the 
provision  of  nonregulated  services.  Of 
these  respondents,  nine  specifically 
support  our  proposal  to  establish  below- 
the-line  summary  accounts  on  the 
regulated  books  to  reflect  the  regulated 
entities  investment  in  and  the  operating 
results  of  the  nonregulated  activities. 
These  respondents  generally  support  the 
need  to  account  for  the  nonregulated 
activities  separately  from  the  regulated 
activities  as  a  means  of  meeting  the 
primary  objective  of  this  proceeding, 
which  is  to  ensure  that  the  Commission 
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has  data  available  for  regulatoiy 
purposes  that  are  not  distorted  by 
nonregulated  activities.  In  its  reply 
comments,  IDCMA  states  that  Artfiur 
Andersen  and  Co.'s  position  that 
separate  books  are  unnecessary  is  an 
untimely  request  for  reconsideration  of 
Computer  II. 

11.  Accounting  system  for 
nonregulated  activitiea.  We  received  a 
number  of  comments  indicating  that  the 
Commission  should  go  beyond  the 
proposed  summary  accounts  and 
prescribe  a  detailed  system  of  accounts 
to  be  used  in  accounting  for 
nonregulated  activities  in  a  separate  set 
of  books.  They  contend  that  a  detailed 
prescription  of  accounts  is  necessary  to 
safeguard  against  the  potential  for  cross 
subsidization,  particularly  in  those 
instances  involving  the  joint  use  of  plant 
and  personnel,  and  to  ensure  an  easily 
audi  table  system.  New  York,  for 
instance,  recommends  that  we  prescrilM 
8i>ecific  accounts  in  which  to 
accumulate  major  groups  of 
nonregulated  costs  by  business  activity. 
California  and  IDCMA  argue  that  if 
carriers  are  allowed  to  use  plant  and 
employees  jointly  in  both  regulated  and 
nonregulated  activities,  the  accounting 
system  must  be  detailed,  precise  and 
auditable.  NATA  proposes  a  highly 
structured  system  of  accounts  for 
nonregulated  activities  and  sets  forth  in 
considerable  detail  the  accounts  that  it 
believes  should  be  prescribed. 

12.  Several  other  respondents,  on  the 
other  hand,  support  the  Commission's 
proposal  to  permit  the  carriers  flexibility 
in  establishing  the  nonregulated 
accounting  system.  They  state  that 
flexibility  for  the  nonregulated 
accounting  is  necessary  to  avoid  undue 
burdens  on  the  carrien,  particularly  the 
smaller  ones. 

13.  Reporting  and  disclosure  of 
nonregulated  activities.  The  disclos^lre 
of  the  nonregulated  activities  of  the 
carriers  was  addressed  by  three 
respondents.  NATA  states  that  financial 
reporting  requirements  should  be 
imposed  for  nonregulated  activities  as 
an  aid  to  enforcement  of  the  accounting 
provisions.  It  suggests  a  detailed 
balance  sheet  and  income  statement  be 
filed  for  the  nonregulated  activities.  GTE 
and  SNET,  on  the  other  hand,  are 
concerned  that  the  proposed  accounting 
and  the  Commission's  current  rules  will 
disclose  information  which  they 
consider  proprietary.  GTE  states  that 
the  Commission  should  not  adopt  the 
proposed  summary  accounts  for 
nonregulated  activities  because  they 
would  disclose  the  investment  and 
operating  results  of  those  activities.  It 
recommends,  therefore,  that  the 


Commission  accommodate  the 
accounting  within  the  existing  accounts 
and  defer  establishing  new  accounts  to 
the  prefect  to  rewrite  the  USOA,  Docket 
78-196,  88  FCC  2d  (1981).  SNETs 
concern  about  disclosure  focuses  on  the 
supplemental  annual  report  for 
noncarrier  operations  required  under  the 
provisions  of  9  43.21(b)  of  the 
Commission's  Rules  and  Regulations.*  It 
requests  that  the  provisions  in  Section 
43.21(b)  be  waived  or  eliminated  in  this 
proceeding. 

14.  Other  issues.  Finally,  the 
respondents  raised  several  other  issues. 
First.  AT&T  recommends  that,  when 
plant  is  used  in  both  regulated  and 
nonregulated  activities,  the  entire 
investment  be  recorded  in  the  regulated 
accounts  with  the  nonregulated  entity 
being  charged  an  appropriate  allocation 
of  the  cost  of  the  investment  (e^., 
depreciation)  plus  a  return  on  the 
investment.  SNET  also  recommends  that 
shared  costs  first  be  recorded  on  the 
regulated  books  with  appropriate 
amounts  subsequently  allocated  to  the 
nonregulated  activities.  Second.  RTC 
seeks  refinement  to  ensure  that 
companies'  operations  that  are  currently 
recorded  in  account  103.  "Miscellaneous 
physical  property,"  but  subject  to  some 
degree  of  regulation  [e.g.,  cable 
television  investments)  are  not  confused 
with  nonregulated  activities.  Third,  New 
York  indicates  that  it  is  unclear  whether 
the  Commission  intends  to  apply  its 
accounting  proposal  to  all  independents, 
and  argues  that  we  should  not  attempt 
to  fashion  accounting  for  those 
independents  not  subject  to  our 
accounting  rules. 

Discussion 

15.  Separate  books  of  account.  In  the 
NPRM  we  proposed  that  carriers 
account  for  all  investments,  revenues, 
and  expenses  of  nonregulated  activities 
in  separate  books  of  account  when  a 


*  Sectjon  43.21(b)  providea  a<  follows:  Each 
communication  common  carrier  that  ha*  separate 
departments  or  divisions  for  the  comhjcl  of  its 
common  carrier  operations  and  its  noncarrier 
activities,  shall  file  with  the  Commission  a 
supplemental  annual  report  with  respect  to  its 
common  carrier  operations,  exclusively,  and  a 
supplemental  annoal  report  applicable  only  to  its 
noncamer  operations.  Each  such  report  ahall  be 
prepared  on  the  baais  of  the  accounting  peKormed 
for  the  respective  departments  pnor  to  elimination 
of  m!racompany  items  and  shall  be  accompanied  by 
a  statement  of  consolidation  and  ehmtnations  or 
other  explanation  showing  how  the  consolidated 
report  submitted  in  compliance  with  paragraph  (a) 
of  this  section  was  developed.  Each  such 
supplemental  report  shall  be  completed  in  its 
entirety  wherever  applicable  to  the  respective 
departments,  except  that  any  schedule  or  statement 
that  would  be  an  exact  duplicate  of  the 
corresponding  schedule  or  statement  in  the 
consolidated  report  may  be  omitted  from  the 
supplemental  report  if  proper  annotation  is  made. 


separate  legal  entity  is  not  established 
for  those  activities.  As  proposed,  the 
regulated  books  would  reflect  only  the 
net  investment  and  net  income  or  loss  of 
nonreg\ilated  activities  in  below- the-line 
accounts.  The  primary  objective  of  our 
proposal  was  to  ensure  that  the 
Commission  had  data  available  for 
regulatory  purposes  that  are  not 
distorted  by  nonregulated  activities. 

16.  Arthur  Andersen  and  Co.  argues 
that  it  is  not  necessary  to  establish 
separate  books  of  account  for 
nonregulated  activities.  It  states  that  the 
nonregulated  activities  can  be  isolated 
by  segregating  the  amounts  within  a 
carrier's  existing  (below-the-line) 
accounts.  We  agree  that  nonregulated 
activities  can  be  accounted  for  within 
existing  accounts.  In  fact,  in  CC  Docket 
79-105,  86  FCC  2d  885  (1981),  and  in  CC 
Docket  82-681,  FCC  83-457.  released 
November  2, 1983,  we  prescribed  the  use 
of  existing  accounts  as  interim 
accounting  for  detariffed  CPE  until  the 
rules  were  revised  to  provide  for  a 
separate  set  of  books  for  nonregulated 
activities. 

17.  As  stated  previously,  we  made  the 
decision  to  require  a  separate  set  of 
books  for  nonregulated  activities  under 
Computer  II.  Arthur  Andersen  and  Co.'s 
comments  provide  no  new  information 
that  was  not  considered  in  our 
Computer  II  decision.  Accordingly,  we 
agree  with  IDCMA  that  Arthur 
Andersen  and  Co.  has  submitted  an 
untimely  request  for  reconsideration. 
We  will,  however,  consider  Arthur 
Andersen  and  Co.'s  arguments  as 
supportive  of  Centel's  request  that  we 
waive  the  accounting  rules  for  small 
companies. 

18.  Centel's  comment  that  some  small 
carriers  might  not  generate  enough 
nonregulated  business  to  warrant  the 
cost  of  establishing  separate  books  of 
account  raises  a  valid  concern.  We  do 
not  believe,  however,,  that  this  concern 
warrants  adopting  Centel's 
recommendation  that  carriers  be 
allowed  an  option  of  using  existing 
accounts  or  establishing  a  separate  set 
of  books. 

19.  To  address  this  concern,  we  have 
considered  establishing  a  standard 
which  would  provide  automatic 
exemption  from  the  separate  books 
requirement  for  carriers  with 
insignificant  nonregulated  activities.  We 
have  decided  not  to  do  so.  however, 
because  we  have  no  basis  for 
establishing  such  a  standard. 
Accordingly,  we  have  decided  to  adopt 
our  proposal  and  to  address  individual 
carrier  problems  on  a  case  by  case 
basis.  Carriers  that  believe  that  this 
requirement  is  unnecessary  and  unduly 
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bunlentonc  eboold  le^eeit «  ynivet  m 
provided  for  in  Seotioa  1.S  or  oiv  Roles. 

ao.  AcoountiHg  system  for 
nonregulated  activitie*.  New  York. 
NATA.  Michigan  and  Celifacaia  iodk^te 
that  the  CoBBUsaion  ■koeld  proMaibe  » 
detailed  AOcouBMag  system  for  the 
nonregulated  activities.  They  believe  a 
detailed  system  is  neceseery  to 
salegeard  against  cross  eubsidization 
and  to  ensure  that  the  oenreguUted 
activities  are  auditable. 

21.  After  reviewing  the  commenta.  we 
find  that  the  accounts  we  proposed  are 
sufTicient  to  meet  our  regulatory  needs. 
These  proposed  eccomrts  wf  B  isolate  fte 
nonregalated  activities  on  the  regnlated 
books.  Moreover.  aH  trensactkms 
between  the  regtriarted  activity  and  tJie 
nonregulated  activities  will  be  recorded 
in  Acootuit  KM,  "Nonregulated 
investments,"  which  wUl  provide  a  clear 
audit  trail  for  review  of  these 
transachoBS  and  should  insolate  the 
regulated  aooeents  from  distortion  by 
the  nonregiiieted  ac^vittes.  The  actual 
separate  set  of  books  to  be  established 
wiN  be  left  to  the  companies.  Tliis 
approach  gives  the  companies  flexibility 
to  develop  their  own  nonregulated 
accounting  system,  and  at  the  same 
time,  provides  an  audit  trail  on  the 
regulated  books.  These  results  are 
consistent  with  our  stated  objectives  in 
this  proceeding.* 

22.  Reporting  and  disclosure  or 
nonregulated  activities.  NATA  believes 
that  the  Commiaaion  should  require 
detailed  financial  reporting  for 
nonregulated  operations  as  an  aid  to 
enforcing  the  prescribed  accounting 
separations  for  regulated  and 
nonregulated  activities.  As  discussed  at 
para.  13.  SNET  and  GTE.  on  the  other 
hand,  believe  that  detailed  data  for 
nonregulated  activities  should  not  be 
reported  and  that  disclosure  of  such 
data  would  cause  them  competitive 
harm. 

23.  We  have  carefully  considered  the 
comments  concerning  the  reporting  and 
disclosure  of  nonregulated  activities  and 
have  decided  not  to  require  detailed 
reporting  for  those  activities.  We  did  not 
propose  detailed  reporting  for 
nonregulated  activities,  and  more 
importantly  it  has  not  been  our  intent  to 
have  that  information  disclosed. 
Moreover,  we  are  not  convinced  that 
reporting  of  nonregulated  data  is  needed 
to  achieve  our  objective  that  regulated 
data  not  be  distorted,  and  that  regulated 
activities  not  crees-subsidize 
nonrefelated  activities,  in  additiee  to 


*  Howrver,  we  are  In  no  way  attempting  to 
preclude  the  stalM  ff«nn  •xardstiis  tkair  long 
standing  ri^  lo  requiie  aide  rwards  4o  neM  Itieir 

regulatory  ok^MltTaa. 


accouBtiag  prescribed  bereia.  we  plan  to 
meet  that  Directive  thrmigh  the 
allocation  prooedtires  and  ooatrola.  aod 
through  xMir  audits  of  the  carriers' 
acceimti.  if  ta  the  futare  we  find  that 
allocation  procedures  and  audits  are 
insufficient  to  assure  undistorted 
regulatory  data  or  find  a  need  for 
additional  information,  we  will  consider 
the  nse  of  additiaaal  reportiog 
requirements  as  a  further  contvaL 
Accordingly,  we  have  decided  aot  to 
adopt  detaUed  reporting  as 
recomaieDded  by  NATA. 
-  24.  The  reporting  requireneBt  of 
S  43.21{b)  has  been  in  place  for  ever 
twenty  years  and  was  iaiplemented  ae 
that  the  Commtssion  would  receive 
Information  on  ATftTs  operating 
divisions  that  oondactod  coiMnoa 
carrier  related  activities,  sach  as 
ATliTs  General  DepartaieBt.  This 
provision  was  not  intended  to  be 
applicable  to  the  post  Computer  II 
nonregulated  activities  conducted  in 
today's  competitive  environment  which 
are  subject  to  accounting  rules  adopted 
in  this  Report  aad  Order.  Acoordiofly. 
we  are  waiving  {  43.21(b)  to  the  eKtant 
that  it  would  require  carriers  to  file  a        < 
supplemental  annual  report  for 
nonregulated  activities  recorded  in  the 
new  bek>w-the-line  summary  accouBts. 
The  balances  in  these  aocounta. 
however,  will  be  included  in  the 
carriers'  reports  and  disclosed. 
Disclosure  of  those  accounts  was  dearly 
contemptaled  by  ob)ective  2  as  set  forth 
in  parag^ph  S  above. 

25.  Other  Issues.  AT&T  and  SNET 
have  raised  questions  concerning  the 
manner  in  which  joint  costs  should  be 
re<3orded.  We  generally  agree  that  the 
common  costs  should  be  recorded  on  tfie 
regulated  books  and  ftat  allocations 
should  be  made  for  the  nonregulated 
portions.  Tbe  specific  allocatron 
procedures  are  not  being  prescribed  at 
this  ttrae.  As  previously  indicated  we 
will  sotjn  address  cost  allocations  in 
another  NPRM.  Meanwhile,  carriers  are 
required  to  aHocate  costs  to 
nonregulated  ectivities  on  a  fatly 
distributed  costing  basis  and  shall 
maintain  records  for  costs  and  usage  to 
support  their  allocations.  These 
allocations  will  be  subject  to  increased 
audit  review  by  this  Commission  in  Ihe 
future. 

26.  We  have  reviewed  RTCs  concern 
that  we  define  our  accounts  in  such  a 
way  as  to  distinguish  activities 
considered  by  some  to  be  subject  4e 
regulatton  («,f .  cable  televiaioB 
investment)  from  the  nonregulated 
activities  we  are  concerned  with.  For 
accountiRg  parpoaes,  regulated  aetivtilefl 
of  subject  carriers  are  aH 


carrier  tiAftcnrainiiiw  attons  prodaots 
and  services  aohjeot  to  the  tariff  fiUag 
requirements  contained  in  Title  Q  of  the 
Communications  Act  of  1934,  as 
amended,  and  teteoeranoaioetioiM 
products  and  aeiTtois  tariffed  by  fhe 
state  commissiens.*  Ilie  activfties 
described  by  RTC  do  not  meet  our 
definition  xA  regolated  services. 

27.  Finally,  New  York's  concern  that 
we  might  be  prescribing  accountiqg  in 
this  area  lot  aQ  liulepeDdents  is 
unfounded.  In  (be  Notice  of  Inquiry  In 
this  Docket  we  envisioned  that  state 
regulatory  commissions  would  oversee 
the  ap<)ropriate  accoanting  seperation 
for  carriers  subject  exclusively  to  their 
jurisdictiona. 

28.  Amemdtxmats.  Based  on  the 
foregotog,  we  arc  eetabliahing  a  aew 
bekm-4he4ine  inveetment  aoommt  10ft. 
"Nonregulated  investxaenta,"  to  record 
nonregulated  activities.  Aooount  106  wtU 
include  the  permaBent  ia vestment,  a 
receivable  lot  all  oosts.  including  taxes, 
incurred  on  behalf  of  the  nonregulated 
activities  and  a  payable  for  all  costs 
incurred  by  the  nonregulated  activities 
on  behalf  of  the  regulated  activity  and 
the  monthly  profit  or  loss  from  the 
nonregulated  operations.  Account  3T7, 
"Income  from  nonregulated  activities," 
will  include  only  the  net  of  total 
revenues  and  total  expenses  with  aa 
oSsettias  entry  to  acoooet  108. 

29.  Other  miscellaneous  changes  we 
necessary  to  snbstitate  the  use  of 
account  106  for  account  103,  and 
account  124.  "Merchandise  and 
materials  held  for  sale  or  lease  on  a 
detariffed  basis."  and  to  remove 
nonregulated  amounts  from  accounts 
315.  "Income  from  miscellaneous 
physical  property."  or  316, 
"Miscellaneous  income,"  as  established 
in  Docket  79-10&,  and  Docket  82-681. 
These  Dockets  established  interim 
accounting  to  be  used  for  nonregulated 
sale  or  lease  transactions.  Since  this 
Order  establishes  the  final  accounting 
for  nonregulated  activities,  this  interim 
accounting  is  no  longer  necessary. 

IV.  Regidalocy  FleidWllty  Act 

30.  In  compliance  with  the  provisions 
of  Section  eO»(b)  of  the  Regulatoiy 
Flexibility  Act  5  U.Si:.  «0S(b).  the 
above  discussion  sets  forth  the  puiyose 
of  these  amendments.  Further,  we 
certify  that  these  accounting  rhsntee 
can  be  readily  implemented  by  ail 


'  *  TeleptKme  companies  may.  under  certain 
I  jti'iiiimi— i— aawBlc^liaailiMa  and^hr 
tha  faflUilM  to  oafate  aparatKa  aiiiar  stale  tartt. 
In  mmA  caaaa.  Hm  rtvenuat  and  expenses  woiild  be 
inclaee4  ei  aooatHaa  fartaaiAalaa  activiUes. 
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carriers  subject  to  Part  31  without 
significant  economic  impact 

V.  Ordering  Clauses 

31.  Accordingly,  it  is  ordered,  that 
under  the  authority  contained  in 
Sections  4(i),  40)  and  220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  4(i).  40)  and  220. 
Part  31.  Uniform  System  of  Accounts  for 
Class  A  and  Class  B  Telephone 
Companies,  of  the  Commission's  Rules 
is  amended  as  set  forth  in  the  attached 
Appendix  to  be  effective  May  Z7, 1985. 
provided  however,  that  any  carrier  may, 
at  its  option,  adopt  these  changes 
effective  no  earlier  than  )anuary  1, 1985. 

32.  It  is  further  ordered,  that  the 
Secretary  shall,  pursant  to  Section  220(i) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C  220(i)  cause  this 
Fifth  Report  and  Order  to  be  served  on 
each  state  commission  having 
jurisdiction  over  intrastate 
communications  service. 

Federal  Communications  Commission. 
Wilfiam  |.  Tticarioo. 

Secretary. 

Appendix 

Part  31,  "Uniform  System  of  Accoimts 
For  Class  A  and  Qass  B  Telephone 
Companies,"  is  amended  as  follows: 

1.  Section  31.01-3.  "Definitions."  is 
amended  to  add  new  paragraphs  (x)  and 
(cc),  and  to  redesignate  the  old  items  (x) 
—  (aa)  as  (y)— (bb).  and  to  redesignate 
old  items  (bb)  -(kk)  as  (dd)  -(mm). 

f31i)1-3    Deflnttlora. 

•  •        •        •        • 

(x)  "  Nonregulated  activities"  refers  to 
those  activities  of  a  subject  telephone 
company  which  are  not  common  carrier 
teiecommimications  products  and 
services  subject  to  the  tariff 
requirements  contained  in  Title  n  of  the 
Communications  Act  of  1934,  as 
amended,  and  common  carrier 
telecommunications  products  and 
services  tariffed  by  the  state 
commissions. 

*  *        •        •        • 

(cc)  "Regulated  telephone  service" 
refers  to  those  activities  of  subject 
telephone  companies  that  are  subject  to 
the  tariff  filing  requirements  of  Title  11  of 
the  Communications  Act  of  1934,  as 
amended,  and  common  carrier 
telecommunications  products  and 
services  tariffed  by  the  state 
commissions. 

2.  Section  31.100:1.  'Telephone  plant 
in  service."  is  revised  to  read  as  follows: 

131.100:1    TelaphoM  plant  In  Mrvtc*. 

This  accoimt  shall  Include  the  original 
cost  of  the  company's  property  used  in 


regulated  telephone  service  or  shared 
with  nonregulated  activities  at  the  date 
of  the  balance  sheet  as  classified  under 
accounts  201  to  277,  inclusive.  (Note  also 
S9  31.2-20.  31.2-21.  31.108  and  31.524.) 

3.  Section  31.103,  "Miscellaneous 
physical  property,"  is  revised  to  read  as 
follows: 

9  31.103    MIsceNaneous  ptiyileal  property. 

This  account  shall  include  the 
company's  investment  in  physical 
property  other  than  property  the 
investment  in  which  is  includible  in 
accounts  100:1,  'Telephone  plant  in 
service,"  100.2.  'Telephone  plant  under 
construction."  100.3.  "Property  held  for 
future  telephone  use,"  100:4  "Telephone 
plant  acquisition  adjustment,"  and  106, 
"Nonregulated  investments."  It  shall 
include  the  company's  investment  in 
regulated  telephone  property  retired  and 
held  for  sale. 

4.  Section  31.2-20  "Purpose  of 
telephone  plant  accounts,"  is  revised  by 
adding  the  following  after  item  (d): 


{31.2-20 
accounts. 


Purpose  of  tolepl>one  plant 


(d)  •  •  • 

(See  also  S  31.106.) 

5.  Section  31.106,  "Nonregulated 
investments."  is  added  to  read  as 
follows: 

S  31.106    Nonregulated  Investments. 

(a)  This  account  shall  include  all  of 
the  carrier's  investment  in  physical 
property,  both  in  service  and  in  stock, 
together  with  related  allowance  for 
depreciation  that  is  used  or  held  entirely 
for  other  than  regulated  communication 
services.  It  shall  include  the  amount  of 
all  assessments  for  the  construction  of 
public  improvements  levied  against 
nonregulated  physical  property  utilized 
in  nonregulated  operations.  This 
account  shall  include,  as  a  receivable, 
costs  including  taxes  incurred  on  behalf 
of  nonregulated  operations,  and,  as  a 
payable,  costs  incurred  by  the 
nonregulated  business  on  behalf  of 
regulated  operations.  This  account  shall 
refiect  net  income  or  loss  on 
nonregulated  activity. 

(b)  This  account  shall  be  subdivided 
as  follows: 

106:01  Permanent  investment 
106:02  Receivable/payable 
106:03  Current  net  income  or  loss. 

6.  Section  31.122.  "Materials  and 
Supplies."  paragraph  (a)  and  Note  E  are 
revised  and  (e)  is  added,  as  follows: 

S  31.122    Matertato  and  supplies. 

(a)  This  account  shall  include  the  cost 
(consideration  being  given  to  the 


adjustments  outlined  in  paragraphs  (b), 
(c)  and  (d),  and  Notes  A,  B,  C  D  and  E) 
of  unappropriated  material  and  supplies 
held  solely  for  use  in  regulated 
communications  services  or  shared  with 
nonregulated  activities  (including  plant 
supplies,  unissued  small  tools,  fuel, 
stationery  and  other  supplies)  and  of 
material  and  articles  of  the  company  in 
process  of  manufacture  for  supply  stock. 
(See  also  Note  E  to  this  account.) 
•        *•-*• 

(e)  This  account  shall  be  subdivided 
as  follows: 
122:01  Materials  held  solely  for  use  in 

the  carrier's  operations  or  shared  with 

nonregulated  activities. 
122:02  Materials  in  process  of 

conversion 
122:03  Undistributed  supply  expenses. 

Note  E:  This  account  shall  not  include 
items  in  stock  which  are  includible  in  account 
231,  "Station  apparatus,"  or  account  106, 
"Nonregulated  investments."  Materials  in 
stock  that  are  normally  used  for  the  repair  of 
regulated  station  apparatus  shall  t>e 
includible  in  account  605,  "Installations  and 
repairs  of  station  equipment."  if  company- 
held,  and  in  this  account  if  in  stock  and  held 
by  others. 

S  31.124    [Removed) 

7.  Section  31.124  is  removed. 

8.  Section  31.231,  "Station  apparatus," 
is  amended  to  revise  paragraph  (a)  as 
follows: 

S  3 1 .23 1    Station  apparatus. 

(a)  This  account  shall  include  the 
original  cost  of  station  apparus, 
including  small  private  branch 
exchanges  installed  for  customers'  use. 
(Note  also  accounts  221,  235  and  262.) 
This  account  shall  also  include  the  cost 
of  materials  in  stock  which  are  normally 
used  as  station  apparatus  or  additions, 
thereto,  as  distinguished  from  items 
normally  used  for  repair  purposes.  (Note 
also  accounts  106,  221,  235  and  262.) 
Items  included  in  this  account  which  are 
normally  used  as  station  apparatus  shall 
remain  herein  until  finally  disposed  of  or 
until  used  in  such  manner  as  to  be 
includible  in  other  accounts. 


9.  Section  31.232,  "Station 
connections — inside  wiring."  is 
amended  by  revising  Note  A  as  follows: 

831.232    Station  connsction»-lnsM« 
wiring. 


Not*  A:  Costs  charged  to  this  account  prior 
to  October  1, 1981,  in  connection  with  inside 
cabling  are  restricted  to  cables  used  in 
section  installations  instead  of  wires,  such  as 
those  that  run  from  wall  outlets  or  floor 
terminals  to  the  station  apparatus,  and  to 
cables  used  in  installing  small  private  branch 
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exchanges.  (Sea  ako  •ccoMita  lOt,  221.  23S, 
282  and  317.)  The  cost  of  wires  or  cabling 
used  in  installing  equipment  includible  in 
account  234.  "Large  private  branch 
exchanges,"  shall  be  inchided  in  that  account 
and  shall  not  be  included  in  whole  or  in  part 
in  account  232.  (See  also  accounts  108,  221, 
and  282.)  The  cost  of  riser  and  disiributinf 
cables.  Including  associated  croes-oonnection 
box**,  tenninals.  distributing  frunea,  etc.,  is 
chargeable  to  account  242:1,  "Aerial  cable." 


1 31.234    [AiMndsd] 

la  Note  E  oi  Section  31.234  is 
removed. 


1 31.235    [Amsntfstfl 

11.  Note  B  of  Section  31.235  is 
removed. 


131.241    (AMMtdad) 

12.  Section  31.241,  "Pole  lines,"  is 
amended  by  removing  the  Note. 


931.242:1    lAnsndsd] 

13.  Note  C  of  SecUcHi  31.242:1  is 
removed. 

931.242:2    (Amsndwfl 

14.  Note  F  of  Section  31.242:2  is 
removed. 

931.242:3    (Amsndstf] 

15.  Note  C  of  Section  31.242:8  is 
removed. 

931.243    [Amended] 

18.  Note  B  of  Section  31JZ4S  is 
removed. 

9  31.244    [AiBsndsd] 

17.  Note  C  of  Section  31.244  is 
removed. 

18.  Section  S1.3-3a  "Purpose  of 
income  accounts,"  is  revised  as  follows: 

9  31.3-30    Purpose  of  Income  accounts. 

The  income  accounts  (300  to  360, 
inclusively)  are  designed  to  show  sr 
nearly  as  practicable  for  each  calendar 
year  the  total  operating  revenues:  the 
total  operating  expenses;  the  income 
and  other  operating  taxes  of  the 
company;  the  income  from  securities 
owned;  the  net  income  from  property  not 
used  in  the  company's  communication 
operations;  amounts  accrued  for  interest 
costs;  credits  from  interest  charged  to 
constmction;  misceHanetnis  income, 
expenses,  and  taxes;  rents  fi'om  and  for 
operating  property;  profit  or  kms  from 
nonregulated  activities:  and 
extraordinary  and  delayed  income 
credits  and  charges.  The  net  balance  in 
the  income  accounts  shall  be  cleared  to 
account  400,  "Balance  transferred  from 
income  accounts. 

19.  Section  31.316.  "MisoeUaneous 
income,"  is  revised  to  sead  m*  ioUows: 


9  31.310 

This  account  shall  inclode  aM  items 
not  provided  for  elsewhere,  properly 
credited  to  income. 

Items 

(Note  I  31.01-8) 

Fees  collected  in  connection  with  the 
exchange  of  coupon  tionds  for  registered 
bonds. 

Pronts  from  the  tele^^one  opecations  of 
other  companies  reali2ed  by  the  company 
under  contract. 

Profits  realised  on  the  sale  of  temporary 
cash  investments. 

20.  Section  31.317.  "Income  from 
nonregulated  activities,"  is  added  as 
follows: 

9  3Ur7    Income froranonraguiatad 
activltlas. 

(a)  This  accoont  shall  be  used  by 
those  compimies  who.  according  to  our 
rules,  can  engage  in  offering  customer 
premises  equipment,  and  enhanced 
services  and  other  nonregulated 
activities  without  eetabhshing  a 
separate  subsidiary  for  that  purpose. 

(b)  All  revenues  and  expenses 
(including  taxes)  incurred  in  diese 
nonregulated  activities  shall  be  recorded 
on  separate  books  of  account  for  such 
operations.  [Only  the  net  of  the  total 
revenues  arud  total  expenses  shall  be 
recorded  in  this  account.] 

21.  Sectioa  31-8-60.  "Purpose  of 
operating  expense  accounts,"  is  revised 
by  designating  the  text  as  paragraph  (a) 
and  adding  paragraph  (b). 


931.0-eo 
accounts. 


Pu^oas  of  oparafing 


(b]  E}q>en8e8  incurred  by  a  carrier  on 
behalf  of  its  nonregulated  operation 
should  be  charged  directly  to  tfaat 
operation  where  possible.  Expenses 
incurred  by  a  carrier  on  behalf  of  its 
nonregulated  operation  and  initially 
charged  to  its  regulated  operation 
should  be  transferred  monthly  to 
account  108.  "Nonregulated 
Investment,"  and  a  separate  subclass 
shall  be  estabhshed  for  the  credits  to  the 
appropriate  expense  accounts  for 
amounts  transferred  to  nonregulated 
activities.  Note  also  i  §  Sl.KJB  and  31.8- 
62.) 


931.0-81    [Amsndad] 

22.  Section  31.8-61,  "Cost  of  repairs," 
is  revised  to  remove  the  Note  lo 
paragraph  (1^. 


47CFRPartM 

[CC  Dodcat  Na  78-72;  Phaaa  I:  FCC  84-845] 

MTS  and  WATS  Mmtcot  Structiiro 

AOBlcv:  Federal  Conumiacations 

Commisskm. 
ACTION:  Final  rule. 

•UMMARV:  As  part  erf  the  third 
reconsideration  of  the  Aoceaf  Charge 
Order.  CC  Docket  Na  78-72.  (Phase  Q. 
93  FCC  2d  241  (1983).  the  Commissien 
adopted  an  amendment  to  i  e9.303(c)  of 
the  Commission's  Rules,  altering  the 
allocs tioB  of  Category  5  station 
equipment  investment  between  die 
swttdwd  access  and  special  access 
categories.  Pnrsnant  to  the  access 
charge  plan,  exchange  carrier 
investment  in  plant  and  equipnent  used 
to  originate  or  terminate  interstate 
teleconununicatioiu  is  recovered 
through  access  tariffs  refiecting  the  ooat 
of  providing  interstate  access  to  the 
local  switched  network  or  to  private 
connections  provided  by  exchange 
carriers.  The  amended  rule  requires 
exchange  carriers  to  allocate  Category  5 
station  equipment  investment  based  on 
the  relative  number  of  equivalent  lines 
in  use.  but  excludes  from  that  allocation 
formula  special  access  lines  that  are 
exempt  from  the  special  access 
surcharge  as  provided  in  9  68.115(e)  of 
the  Commission's  Rules.  Ttios,  private 
lines  that  do  not  terminate  in  Category  9 
station  equipment  are  not  counted  for 
the  purposes  of  determining  the 
allocation. 

EPPCCnVE  DATE  This  Order  wiH  be 
effective  November  27, 1984. 
FOR  FURTHER  INFORMATION  CONTACR 
Mary  L  Brown  or  Thomas  ].  Sugrue, 
Policy  and  Program  Planning  Oivisiaii 
(202)  632-9342. 

List  of  Subjacts  in  47  CFK  Part  88 

Access  charges.  Cost  aUocation. 
Communications  common  carriers. 


hfamoFandaB  OpiniaD  1 

In  the  matter  of  WfTS  and  WATS  Market 
Structuie.  CC  Docket  Na  7B-72,  Muasl 
Adopted:  Noveestter  a,  tiOt. 
Released:  November  14, 1984. 
By  the  Cemmission. 

1.  In  the  77j/rrf /Import  o/frf  Qrtfcr  in 
this  docket  \Access  Charge  Orrfe/^'  *»e 


IKKU. 


.UI*M)  I  Kili'd  II    li  tM.K4ri«Mt| 


■  MTS  (mrf  tr4  7^  Mfrr/tef  Strncmv.  OC  Oooket 
No.  7S-7L  Hmw  I.  S3  PCX  Id  sn  rtSSS).  mo^ifM 
on  iwommideratton.  FCC  SS-SM,  4S  VR  '■SIS  SI 
RR2d  eiS  (relMHd  Au«rM«  ZZ.  ISSS)  (AiW 
Reconsiderotwn  Ontert.  furth0rmo^ifml<m 
racoMNfefOtian.  FCC  •4-3S.  4S  nt  TBie.  SB  RRSd  W 
(released  FeWuary  IS.  MSOISeoan^ 
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adopted  rules  governing  the  process  by 
which  local  telephone  companies  are  to 
recover  the  costs  of  their  facilities  and 
services  used  in  the  origination  or 
termination  of  interstate  and  foreign 
telecommunications.'  Since  that  time  we 
have  twice  amended  these  "access 
charge"  rules  in  orders  on 
reconsideration.  In  resfranse  to  the 
Second  Reconsideration  Order. 
numerous  parties  have  petitioned  for 
further  reconsideration  of  these  rules. 
One  of  the  issues  raised  in  this  third 
reconsideration  round  concerns  the 
allocation  of  Category  5  station 
equipment  investment  between  the 
switched  and  special  access  categories. 
Because  of  actions  we  are  taking  today 
with  respect  to  the  special  access  tariffs, 
immediate  resolution  of  this  issue  is 
necessary  to  allow  exchange  carriers  to 
file  revised  tariffs  that  properly  reflect 
the  costs  associated  with  the  various 
types  of  private  lines. 

2.  In  our  companion  order  in  the 
access  tariff  proceeding,*  we  find  the 
proposed  special  access  tariffs  unlawful 
and  direct  the  exchange  carriers  to  file 
revised  tariffs  by  December  3, 1984,  with 
a  scheduled  effective  date  of  January  17, 
1985.  We  do  not  anticipate  acting  on  all 
the  issues  raised  in  the  third 
reconsideration  round  in  this  docket  [i.e. 
No.  78-72)  before  the  revised  tariffs 
must  be  filed.  Accordingly,  we  have  split 
the  third  reconsideration  in  this  docket 
into  two  parts.  The  first  part  of  the 
reconsideration,  embodied  in  this  Order, 
addresses  the  issue  of  the  allocation  of 
Category  5  station  equipment  costs  to 
the  special  access  category.  The  second 
part  will  address  the  remainder  of  the 
issues  raised  in  the  third  reconsideration 
round. 

/.  Further  Reconsideration  Petitions 

3.  Western  Union  argues  that 

S  69.303(c)  of  the  access  charge  riiles 
results  in  an  improper  assignment  of 
Category  5  station  equipment  *  costs  to 


part  Nat'lAssn.  of  Regulatory  Comm'ra  v.  FCC,  737 
F.2d  1095  (DC.  Cir.  1984).  petition  for  cert,  pending. 
S3  US.I.W.  3070  inied  )u!y  la  1964). 

'The  leparatioiu  rule* govern  the  epportioninent 
of  local  telephone  company  investment  and  expense 
between  the  intentate  and  the  intrastate 
jurisdictions.  These  rules  are  set  out  in  Part  67  of  the 
Commission's  Rules.  See  Amendment  of  Part  87  and 
Establishment  of  a  Joint  Board.  CC  Docket  No.  SO- 
Zas  (DKiaiaa  and  Order).  FCC  63-M4. 49  FR  7834 
(released  February  15, 19B4). 

*  tnveatigation  of  Acceaa  and  Divestiture  Related 
Tarifft.  CC  Docket  No.  83-1145,  Phase  I  and  Phase 
n.  Part  L  FCC  84 ,  adopted  November  8, 1984. 

'Under  the  separations  rules.  Category  5  station 
equipment  includes  all  station  equipment  not 
specifically  assigned  to  other  categories,  i.e., 
equipment  that  is  not  used  to  provide  teletypewriter 
exchange,  private  line,  station  identification,  or 
wideband  services.  Section  87.152  of  the 
Commission's  Rules.  Thus,  Category  5  include* 


specialized  private  lines  (such  as  telex 
lines)  that  makes  no  use  of  that 
equipment.*  Pursuant  to  the  rule, 
investment  in  Category  5  station 
equipment  is  apportioned  between  the 
special  access  and  common  line 
elements  on  the  basis  of  the  relative 
number  of  equivalent  lines  in  use.* 
Western  Union  asserts  that  since 
9  69.303(a)  of  the  rules  directly  assigns 
the  cost  of  Category  2  private  line 
station  equipment  to  special  access, 
specialized  private  lines  are  already 
bearing  the  cost  of  associated  station 
equipment  and  a  proportional 
assignment  of  message  equipment 
investment  based  on  a  count  of  those 
same  lines  is  improper.  As  a  result,  it 
argues,  the  special  access  revenue 
requirement  is  being  inflated  through  the 
over-assignment  of  station  equipment 
investment. 

4.  Western  Union  further  asserts  that 
this  result  does  not  reflect  our  original 
intent  in  promulgating  9  69.303(c)  in  the 
Access  Charge  Order.  The  rule  at  that 
time  divided  investment  in  Category  5 
station  equipment  between  the  common 
line  and  dedicated  access  elements.  The 
dedicated  access  category  included 
WATs  access  lines  and  private  lines 
that  terminate  in  a  PBX.  a  key  system,  or 
similar  equipment.* Thus,  under  the 


ordinary  message  station  equipment,  as  wed  a* 
station  equipment  used  jointly  for  t>olh  special 
services  and  message  telephone  services  (e.g.  PBXs 
and  keyseU).  Id.  at  |  e7.1Sl(b)(3).  While  the  current 
separaliotu  rales  provide  that  "surrogate"  customer 
premises  equipment  and  inside  wiring  are  treated 
separately  from  Category  5  equipment  (see 
I  e7.151(a)(l).  (2j).  the  access  charge  rules  provide 
for  the  apportionment  of  such  Investment  among 
access  elements  pursuant  to  the  formula  governing 
Category  S  investment  provided  in  |  e0.3O3(c).  See 
|(  e9.303(d)  (surrogate  CPE).  69.401(b)  (inside 
wiring).  Accordingly,  for  purposes  of  our  discussion 
here.  Category  5  station  equipment  includes 
surrogate  CPE  and  inside  wiring  cormected  to 
equipment  used  (wholly  or  in  part )  for  message 
telephone  service. 

'Western  Union  Petition  at  3-4.  On  lanuary  24. 
1984.  after  the  close  of  the  pleading  cycle  in  th* 
second  reconsideration  round  and  shortly  l>efore  we 
adopted  the  Second  Reconsideration  Order, 
Western  Union  submitted  a  Petition  for  Clarification 
and/or  Further  Rulemaking  in  this  docket,  asking  us 
to  clarify  or  amend  i  6e.303(c)  along  the  lines  it  ha* 
suggested  in  its  petition  in  this  third  reconsideration 
round.  Dow  Jones  t  Company.  Inc.  and  Pacific  Bell 
and  Nevada  Bell  submitted  responsive  pleadings.  In 
its  reconsideration  petition.  Western  Union 
referenced  this  rulemaking  petition  in  its  argument 
that  I  88.303(c)  should  be  amended.  Accordingly, 
since  we  are  continuing  to  refine  our  access  charge 
rule*  through  the  reconsideration  process,  we  have 
elected  to  treat  the  rulemaking  petition  as  part  of 
Western  Union's  petition  for  reconsideration  and 
incorporate  it  and  the  responsive  pleadings  into  the 
record  of  this  reconsideration  round. 

'Equivalent  lines  are  computed  on  the  basis  of 
twndwidth.  For  example,  a  special  access  line 
having  twice  the  bandwidth  of  a  normal  voice  line 
would  be  counted  as  two  line*.  See  1  a8.303(c)  of 
the  Commission's  Rule*. 

^  First  Reconsideration  Order  at  par*.  50.  Th« 
term  "dodicated  accos*  Un*"  was  definad  t*  "a 


original  i  69.303(c).  investment  in 
Category  5  station  equipment  was  to  be 
allocated  only  to  those  lines  that 
actually  use  such  equipment. 
Furthermore,  at  that  time  the  special 
access  category  included  only  those 
private  lines  that  were  connected  to 
equipment  that  was  used  exclusively  for 
private  line  services  [i.e.,  that  could  not 
be  used  for  message  telephone  services). 
The  investment  in  this  "Category  2" 
station  equipment  *  was,  and  still  is. 
directly  assigned  to  the  special  access 
element  under  {  69.303(a).  When  in  the 
First  Reconsideration  Order  we 
eliminated  dedicated  access  as  a 
separate  category  and  merged  it  into 
special  access,^  we  amended  {  69.303(c) 
by  simply  substituting  the  term  "special 
access"  for  "dedicated  access"  in  the 
allocation  provisions  of  that  rule. 
Western  Union  complains  that  by  this 
substitution  we  (perhaps  inadvertently) 
have  made  private  lines  that  make  no 
use  of  message  station  equipment 
subject  to  an  allocation  of  the  costs  of 
that  equipment  It  asks  us  to  restrict  the 
private  lines  counted  for  the  purposes  of 
the  apportionment  in  S  69.303(c]  to  those 
lines  originating  or  terminating  in 
Category  5  equipment 

5.  Dow  Jones  supports  Western 
Union's  arguments  and  suggests  that  one 
solution  to  the  problems  would  be  to 
limit  the  special  access  lines  subject  to 
9  69.303(c)  to  those  lines  subject  to  the 
$25  special  access  surcharge.  *•  AT&T 
and  SBS  also  support  Western  Union's 
position."  Pacific  objects  to  the 
proposed  rule  change  on  the  grounds 
that:  (i)  Special  accesss  is  often  a  close 
substitute  for  message  service  and 
should  bear  the  cost  of  message 
equipment;  and  (ii)  in  any  event  the 
problem  is  a  temporary  one  because 
station  equipment  is  being  phased  out  of 
the  separations  process. ''Pacific  also 


WATS  acce**  line  or  *  private  line  that  does  not 
terminate  in  customer  premises  equipment  that  i* 
used  exclusively  for  ■  particular  interexchange 
carrier."  Access  Charge  Order  at  App.  A. 

'See  I  87  152(b)  of  the  Commission's  Rule*. 

*The  original  acce**  charge  plan  included  usage- 
sensitive  end  user  chsrges  up  to  ■  maximum,  and 
the  dedicated  acce**  line  charge  was  used  to 
establish  that  maximum.  When  we  eliminated  end- 
user  usage  charges  in  the  First  Reconsideration 
Order,  there  no  longer  was  ■  need  for  a  maximum 
end-user  charge,  and  we  therefore  decided  to 
eliminate  the  dedicated  access  category  and 
combine  it  with  the  special  access  category.  First 
Reconsideration  Order  at  par*.  52. 

■*Dow  )ones  (Rulemaking)  Comments  at  1-8  Dow 
(one*  proposal  would  have  the  effect  of  eliminating 
from  the  I  e0.303(c)  allocation  formula  those  private 
lines  that  are  not  connected  to  equipment  capable 
of  being  used  for  message  telephone  service*.  Set 
I  80.11S(e)  of  the  Commission's  Rules. 

"  AT»T  Opposition  *t  22;  SBS  petition  at  12-lS. 

"Pacific  (Rulemaking)  Oppoaition  at  4-S. 
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questions  whether  the  Commission 
should  consider  proposals  to  change  the 
rule  because  the  issue  was  not  raised  in 
the  second  reconsideration  round 
pleadings. 

//.  Discussion 

6.  Because  Western  Union  asks  us  to 
reconsider  a  provision  of  the  access 
charge  rules  promulgated  in  the  First 
Reconsideration  Order,  we  must 
initially  address  the  procedural  status  of 
its  petition.  As  we  explained  in  the 
Second  Reconsideration  Order,  in  order 
to  bring  finality  to  our  decision  making 
process  and  to  eliminate  uncertainty,  we 
adopted  9  1-429(1)  of  our  rules,  which 
provides: 

The  Commission  may  grant  [a]  petition  for 
reconsideration  in  whole  or  in  i>aii  or  may 
deny  the  petition  .  .  .  Any  order  disposing  of 
a  petition  for  reconsideration  which  modifies 
rules  adopted  by  the  original  order  is,  to  the 
extent  of  such  modirication.  subject  to 
reconsideration  in  the  same  manner  as  the 
original  order.  Except  in  such  circumstances, 
a  second  petition  for  reconsideration  may  be 
dismissed  by  the  staff  as  repetitious. 

47  CFR  1.429(i).  We  relied  on  this  rule  in 
the  Second  Reconsideration  Order  to 
deny  requests  that  we  reconsider  certain 
aspects  of  the  access  charge  plan 
adopted  in  the  Access  Charge  Order 
that  the  First  Reconsideration  Order  left 
intact.  But  as  we  recognized  in  the 
Second  Resconsideration  Order, 
9  1.429(i)  is  permissive  and  not 
mandatory,  **  It  authorizes  us  to  deny 
such  requests  as  untimely  and 
repetitious,  but  does  not  compel  us  to  do 
so  if  we  find  that  on  balance  it  would 
better  serve  the  public  interest  to 
address  those  requests  on  their  merits. 
In  the  present  case,  we  elect  to  address 
the  request  for  reconsideration  made  by 
Western  Union  because  of  the 
substantial  policy  issues  it  raises 
regarding  the  apportionment  of  net 
investment  between  special  and 
switched  access. 

7.  We  conclude  that  the  arguments 
raised  by  Western  Union  and  others 
that  the  formula  in  9  69,303(c)  results  in 
an  inappropriate  allocation  of  costs  to 
special  access  are  meritorious. '*  That 


"Second  Reconsideration  Order  ml  140. 

"But  we  do  not  agree  with  certain  argument* 
raised  by  SBA  concerning  i  e9.303(c).  SBS  questions 
"whether  the  Commission  intended  for  .  .  .  [the] 
surcharge  on  special  access  lines  to  be  in  addition 
to  the  new  rule  allocating  station  equipment 
investment  to  special  access  .  .  .  or  in  lieu  of  this 
allocation  process."  SBS  Petition  at  12.  SBS  states 
that  the  surcharge  alone  should  satisfy  the 
Commission's  concerns  at>out  private  lines  that 
terminate  in  a  PBX  or  PBX-like  device,  and  it  asks 
the  Commission  to  clarify  its  intent  in  this  regard. 
The  shori  answer  to  SBS'  request  for  clarification  is 
that  it  was  our  intent  that  both  rules  apply  to 
special  access  line*.  The  rule*  serve  different 


formula  allocates  investment  in 
Category  5  station  equipment  based  on 
the  relative  numbers  of  switched  lines 
and  private  lines,  including  in  the  latter 
category  private  lines  that  do  not 
terminate  in  Category  5  equipment  We 
agree  with  Western  Union  that  as  a 
result  there  is  an  over-allocation  of 
investment  in  Category  5  station 
equipment  to  special  access,  which 
raises  the  special  access  revenue 
requirement  We  also  agree  that  this 
result  is  not  consistent  with  our  intent  in 
originally  promulgating  the  rules  for  the 
apportionment  of  station  equipment 
investment  in  9  69.303.  Accordingly,  we 
will  adopt  the  suggestion  of  Dow  Jones 
and  revise  the  9  69.303(c]  formula  to 
provide  that  only  those  lines  to  which 
the  special  access  surcharge  applies 
should  be  counted  for  the  purpose  of 
allocating  investment  in  Category  5 
station  equipment'* 

8.  We  recognize  that  in  our  First 
Reconsideration  Order,  we  declined  to 
amend  9  69.303(c)  to  reflect  the  changes 
made  here.  '•  We  gave  three  reasons  for 
that  decision.  First  we  stated  the 
problem  was  simply  a  transitional  one 
because  the  interstate  CPE  costs  would 
gradually  disappear  over  four  years 
pursuant  to  the  CPE  phaseout  plan." 
Second,  we  indicated  that  even  if  we 
were  to  limit  the  private  lines  included 
in  the  9  69,303(c]  allocation  process  to 
those  that  use  Category  S  equipment,  the 
result  would  not  be  a  precise  cost- 
causational  allocation  because,  for 
example,  many  end  users  with  private 
line  connected  to  a  PBX  may  not  have 
used  a  telephone  company  PBX  for 
years.  Third,  we  indicated  that  under 
our  special  access  rules  exchange 
carriers  could  solve  the  problem  by  not 
assessing  users  or  specialized  private 
line  services  the  costs  of  unrelated 
Category  5  station  equipment.  However, 
we  no  longer  find  these  reasons 
convincing  for  maintaining  the  rule  in  its 
present  form.  With  respect  to  our  last 
reason,  we  now  know  that  the  exchange 
carriers  have  not  solved  the  problem 
under  their  proposed  special  access 


purpose* — allocation  of  station  equipment  cost* 
among  different  types  of  lines  that  use  that 
equipment  and  recovery  of  local  network  costs  from 
private  lines  with  the  capacity  to  "leak"  interstate 
traffic  into  the  local  exchange.  Neither  rule  is  a 
substitute  for  the  other. 

"Western  Union  indicates  that  while  it  would 
prefer  a  broader  exemption,  the  Dow  Jones  proposal 
would  provide  an  acceptable  solution.  Western 
Union  (Rulemaking)  Reply  at  5-8.  And  Pacific  while 
opposing  any  amendment  to  69.303(c).  slates  that  if 
a  change  is  to  be  made,  it  supports  the  Dow  )ones 
proposal.  Pacific  (Rulemaking)  Opposition  at  5-8. 

"  First  Reconsideration  Order  st  para.  53. 

"See  Amendment  of  Part  87  (Decision  and 
Order),  CC  Docket  No.  80-288.  88  FCC  2d  1.  as 
modified.  90  FCC  2d  52  (1982). 


tariffs.'*  And  the  parties  have  persuaded 
us  that  neither  the  transitional  nature  of 
the  problem,  nor  the  fact  that  as  a 
practical  matter  no  rule  will  achieve  a 
perfect  match  between  costs  and 
customers,  is  a  good  reason  not  to 
amend  the  rule  to  achieve  a  better 
match  for  that  transition,  particularly 
one  that  is  consistent  with  our  initial 
intent  in  promulgating  the  rule  in  the 
Access  Charge  Order.  Accordingly,  we 
will  amend  9  60.303(c),  as  indicated 
above,  so  that  special  access  lines  that 
do  not  utilize  Category  5  station 
equipment  do  not  have  to  bear  its 
costs." 

///.  Ordering  Clauses 

9.  Accordingly,  it  is  hereby  ordered, 
that  pursuant  to  47  U.S.C.  154(i)  and  (j), 
201,  202,  203,  205.  218,  403  and  405  and  5 
U.S.C.  553,  the  Second  Reconsideration 
Order  adopted  in  this  proceeding  is 
modified  to  the  extent  set  forth  in  this 
Memorandum  Opinion  and  Order. 

10.  It  is  further  ordered,  that  the 
petitions  for  further  reconsideration  or 
clarification  of  9  69.303  of  the 
Commission's  Rules  are  granted  to  the 
extent  set  forth  in  this  Memorandum 
Opinion  and  Order,  and  are  otherwise 
denied. 

11.  It  is  further  ordered,  that  tHe 
Petition  for  Clarification  and/or  Further 
Rulemaking  submitted  by  Western 
Union,  together  with  its  associated, 
responsive  pleadings,  is  incorporated  as 
part  of  the  record  in  this  reconsideration 
round, 

12.  It  is  further  ordered.  That  Part  69 
of  the  Commission's  rules  is  amended  as 
set  forth  in  Appendix  A,  effective  on  the 
day  following  publication  in  the  Federal 
Register.  We  find  good  cause  for 
requiring  an  effective  date  earlier  than 
thirty  days  following  publication  in  the 
Federal  Regbter.  This  good  cause  arises 
from  the  need  for  telephone  companies 
to  file  tariffs  for  special  access  services 
by  December  3, 1984,  to  be  effective  on 
or  before  January  17, 1985,  that  are 
based  on  the  access  charge  rules  as 
revised  by  this  Memorandum  Opinion 
and  Order, 

(Sees.  154  (i)  and  (j).  201,  202, 47  U.S.C  154] 


"Western  Union  (Rulemaking)  Petition  at  4. 

"The  amended  rule  appears  at  Appendix  A.  Inc 
mechanism  for  recovering  these  costs  appears  in 
Special  Access  Tariff  Order  at  paras.  88-70.  In  that 
Order,  we  direct  that  the  costs  allocated  to  the 
special  access  tariff  element,  pursuant  to  i  8e.303(c). 
be  recovered  by  charges  on  those  lines  subject  to 
the  special  access  surcharge. 
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Federal  Communicatioos  Conuniasion. 
WiUiun  |.  Tricarico, 

Secretary. 

Appemfix  A 

Section  69.303  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§69.303    Statian  squliMiMnL 

«         *         *         •         • 

(c)  Investment  in  all  other  station 
equipment  shall  be  apportioned  between 
the  Special  Access  and  Common  Line 
elements  on  the  basis  of  the  relative 
number  of  equivalent  lines  in  use,  as 
provided  herein.  Each  interstate  or 
foreign  Special  Access  line,  excluding 
lines  designated  in  §69.11S(e),  shall  be 
counted  as  one  or  more  equivalent  lines 
where  channels  are  of  higher  than  voice 
bandwidth,  and  the  number  of 
equivalent  lines  shall  equal  the  number 
of  voice  capacity  analog  or  digital 
channels  to  which  the  higher  capacity  is 
equivalent.  Local  exchange  subscriber 
lines  and  WATS  access  lines  shall  be 
multipled  by  the  interstate  separations 
factor  for  non-trafiic  sensitive  plant  to 
determine  the  number  of  equivalent 
local  exchange  subscriber  lines  and  the 
number  of  equivalent  WATS  access 
lines. 

(FKOoc 
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47CFRPart73 

(MM  Docfcel  Nol  n-1236;  RM-4370] 

TV  Broadcast  Station  In  Ventura.  CA; 

Tabte  of  Assignnwnts 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SuaNNAflY:  Action  Uken  herein,  at  the 
request  of  Stephen  ).  Mewhort.  assigns 
UHF  TV  Channel  41  to  Ventura. 
California,  as  that  community's  second 
local  television  allocation. 
Ef  FCCnvE  date:  January  15. 1985. 
AOONCSS:  Federal  Conununications 
Commission.  Washington.  D.C.  20554. 
RM  FURTHEN  INyO— JATION  CONTACr 
Patricia  Rawlings,  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  INPOflMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  Broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendmenl  of  {  TS.BOBfb], 
table  of  assigmnenta,  Televisioa  Broadcast 
Stations.  [Ventura.  California)  MM  Docket 
No.  83-1236.  RM-437a 


Adopted:  Oct.  29.  1984. 

Released:  ^4ovembe^  9. 1984. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making.  48  FR  53721.  published 
November  29, 1983,  proposing  the 
assignment  of  UHF  TV  Channel  41  to 
Ventura.  California,  as  that  community's 
second  local  television  allocation,  at  the 
request  of  Stephen  J.  Mewhort 
("petitioner").  Petitioner  and  Romauldo 
Achoa  both  filed  comments  stating  their 
intention  to  apply  for  the  channel,  if 
assigned.  Opposing  comments  were 
filed  by  California  Broadcasting 
Corporation  |  "CBC"). 

2.  Ventura  (population  74,474). '  in 
Ventura  County  (population  529.174)*,  is 
located  in  southern  California, 
app'oximately  90  kilometers  (55  miles) 
northwest  of  Los  Angeles.  UHF 
Televition  Channel  16  (two  applications 
pending),  is  ourently  assigned  to 
Ventura.* 

3.  CBC  is  one  of  two  mutually 
exclusive  applicants  for  use  of  Channel 
16  at  Ventura.  CBC  bases  its  opposition 
to  the  assignment  of  Channel  41  on  two 
grounds.  First,  it  states  that  an  applicant 
for  Channel  41  would  face  "virtually 
insurmountable  site  limitations." 
Secondly,  it  states  that  the  Commission 
now  has  pending  before  it  a  petition  for 
rule  making  (RM-3975)*  submitted  by 
the  Sheriffs  Department  of  Los  Angeles 
County,  California,  requesting  the 
reassignment  of  Channel  16  to  Los 
Angeles  County  for  public  safety  use 
and  the  consequent  substitution  of 
Charuiel  28  or  27  at  Ventura. 

4.  CBC  urges  the  Commission  to  defer 
action  in  the  instant  proceeding  pending 
a  final  ruling  in  RM-3975,  in  order  to 
protect  the  applicants  for  use  of  Channel 
16  at  Ventura.  CBC's  engineering  studies 
indicate  Channel  41  would  be  one  of  the 
few  channels,  and  perhaps  the  only 
chaimel.  available  for  substitution  for 
Channel  16  at  Ventura. 

5.  The  Commission's  proposal  to 
reassign  Channel  19  to  Los  Angeles 
County,  California,  for  public  safety  use 
(see  fii.  4)  nullifies  the  possible  need  to 
delete  Channel  16  from  Ventura. 
Therefore,  Channel  16  remains  available 
at  Ventura  for  the  competing  applicants. 


■  Population  Ggurt  i«  taken  from  the  1964  Rand 
McNally  AUai. 

*  Population  Rgurei  were  extracted  from  the  1980 
U.S.  Censtu.  unlets  otherwiM  indicated. 

*  Cahfomia  Broadcaating  Corp.  wai  awarded  the 
permit  for  Channel  16  in  an  Initial  Deasioa.  That 
proceeding  haa  been  remanded  by  Iha 
Commiaaion't  Review  Board  for  further 
proceedings. 

*  Notice  of  Propoaed  Rule  Making.  GEN  Docket 
No.  84-802.  iaaued  September  1964,  propoaei  to 
allow  the  Loa  Angeles  County  SherifTs  Oepartment 
to  uae  Channel  19  for  public  saiety  land  moUle  uae. 


6.  Channel  41  can  be  sited  in  Ventura, 
or  in  its  immediate  environs,  in 
compliance  with  the  minimum  distance 
separation  requirements  of  9S  73.610 
and  73.698  of  the  Commission's  Rules. 
As  there  is  no  site  restriction,  it  should 
be  assumed  that  city  grade  service  can 
l)c  iirovided  to  Ventura.  I'hiis.  w«  sue  no 
impediment  to  the  assignment  of 
Channel  41  at  this  time.  Therefore,  after 
careful  consideration  of  the  points 
raised  by  CBC,  we  have  concluded  that 
the  opposition  is  not  valid. 

7.  In  view  of  the  foregoing,  we  believe 
the  public  interest  would  be  served  by 
a.<isigning  UHF  TV  Channel  41  to 
Ventura.  California,  as  that  community's 
second  local  television  allocation. 

8.  Since  the  proposal  is  within  400 
kilometers  (250  miles)  of  the  U.S.- 
Mexican border,  we  have  received 
concurrence  of  the  Mexican  government. 

9.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1),  303(g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  \\  0.61.  0.204(b)  fUKiOJZ83 
of  the  Commission's  Rules.  IT  IS 
ORDERED.  That  effective  January  15. 
1985.  the  TV  Table  of  Assignments. 

S  73.606(b)  of  the  Rules,  is  amended  for 
the  following  community: 


c% 


VotMva,  CflMOffllA... 


.  »e*. 


10.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

11.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings.  Mass  Media  Bureau,  (202) 
634-6530. 

(Sees.  4.  303.  48  Stat.,  as  amended.  1066. 1082: 

47  U.S.C.  154.  303) 

Federal  Conununications  Commission. 

Charles  Schott, 

Chief,  Policy  and  Rules  Divition,  Mata  Media 

Bureau. 

|FR  Doc  •4-3aS0«  rOad  Il-23-Mi  MS  »m\ 
■MJJNQ  COOC  STIl-ai-ll 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docfcat  No.  83-12;  Notice  2] 

Federal  Motor  Vehicle  Safety 
Standards;  Lampa,  ReHacthra  Oavicea, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 

Safety  AdminishTition  (NHTSA). 
Department  of  Transportation. 
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action:  Final  rule. 


summary:  This  rule  adopts  changes  in 
rear  yellow  turn  signal  photometries, 
license  plate  lamp  requirements, 
minimum  headlamp  mounting  heights, 
and  test  grids  for  stop,  turn,  parking  and 
tail  lamps.  The  primary  purpose  of  the 
amendments  is  to  bring  the  requirements 
in  Federal  Motor  Vehicle  Safety 
Standard  No.  108  closer  to  those  of  the 
Economic  Commission  for  Europe  of  the 
United  Nations  (ECE).  The  amendments 
will  permit  cost  savings  without 
adversely  affecting  safety.  A  notice  of 
proposed  rulemaking  on  this  subject 
was  published  on  August  1, 1983. 
dates:  Effective  date;  December  26, 
1984.  * 

ADDRESS:  Petitions  for  reconsideration 
should  be  submitted  to  the 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Stiwet,  SW.,  Washington,  D.C. 
20590. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kent  Rutland,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Tragic 
Safety  Administration,  400  Seventh 
Street.  SW.,  Washington,  D.C.  2059a 
(202-426-2154). 

SUPPLEMENTARY  INFORMATION:  The 
Trade  Agreements  Act  of  1979  (Pub.  L. 
96-39)  imposes  certain  obligations  upon 
the  United  States.  Under  Title  IV, 
Technical  Barriers  to  Trade  (Standards] 
Federal  agencies  may  not  engage  in  any 
standards-related  activity  that  creates 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Agencies  shall,  in  developing  standards, 
take  into  consideration  international 
standards  and  shall,  if  appropriate,  base 
,the  standards  on  international 
standards  unless  it  is  not  appropriate  for 
safety  (19  U.S.C.  2532(2)(B)(i)). 

Differences  exist  between  Federal 
Motor  Vehicle  Safety  Standard  No.  108, 
Lamps,  Reflective  Devices,  and 
Associated  Equipment,  and  many  of  the 
requirements  of  the  ECE.  Some  of  these 
differences  could  be  removed  or 
lessened  without  any  adverse  effect  on 
traffic  safety.  This  would  relieve  both 
American  and  European  vehicle 
manufacturers  of  some  extra  cost  of 
designing  and  building  vehicles  for  sale 
both  in  this  country  and  Europe.  It  could 
also  provide  an  opportunity  to  increase 
safety.  Accordingly,  as  contemplated  by 
the  Trade  Agreements  Act.  NHTSA 
proposed  on  August  1, 1983,  several 
amendments  to  Standard  No.  108  to 
bring  its  requirements  closer  to  those  of 
the  ECE  (48  FR  34784). 

The  first  change  proposed  was  a 
lower  minimum  value  for  the 
photometries  in  yellow  rear  turn  signal 


lamps.  The  current  Federal  requirement 
is  for  a  minimum  of  200  candela  (cd)  and 
a  maximimi  of  750  cd;  by  contrast  the 
minimum  in  ECE  Regulation  No.  6  is  40 
cd  and  the  maximum  is  200  cd.  During  a 
meeting  of  the  Brussels  Working  Group 
of  Europe  (GTB),  it  was  recommended 
that  the  United  States  lower  its 
minimum  to  130  cd  and  that  ECE  raise 
its  maximum  to  350  cd.  Tests  conducted 
by  the  SAE  have  shown  that  a  value  of 
130  cd  for  a  yellow  lamp  is  as  effective 
as  a  rear  red  turn  signal  lamp  (lamps  of 
both  colors  are  allowed  by  Standard  No. 
108)  with  an  output  of  80  cd.  Standard 
No.  108  specifies  a  minimum  of  80  cd  for 
rear  red  turn  signals.  Since  this  value 
has  been  adequate  for  motor  vehicle 
safety,  NHTSA  believes  that  the 
proposed  value  of  130  cd  for  yellow  rear 
turn  signals  would  not  have  an  adverse 
effect  on  safety. 

It  appears  also  that  the  differing  ECE 
and  U.S.  requirements  for  license  plate 
lamps  might  be  easily  harmonized  by 
adopting  the  latest  SAE  referenced 
standard  on  this  item  of  equipment. 
Currently,  Standard  No.  108  specifies 
the  physical  and  photometric 
relationship  between  the  lamp  or  lamps, 
the  plate  and  its  holder  but  does  not 
specify  the  point  of  measurement 
establishing  the  relationship.  A  similar 
requirement  is  contained  in  ECE 
Regulation  No.  4,  except  that  a  specific 
point  of  measurement  is  included.  SAE 
Standard  I587f,  "License  Plate  Lamps 
(Rear  Registration  Plate  Lamps),"  which 
was  revised  in  1981,  clarifies  the  point  of 
measurement  of  the  incident  light  upon 
the  plate  in  a  manner  identical  to  that  of 
the  ECE  requirement.  NHTSA  therefore 
proposed  the  incorporation  of  the 
revised  version  of  )587  into  Standard 
No.  108. 

NHTSA  al^o  proposed  a 
reconsideration  of  differences  in  the 
minimum  moimting  height  of  headlamps. 
Standard  No.  108  does  not  allow 
headlamps  to  be  lower  than  24  inches, 
measured  from  the  road  surface  to  the 
center  of  the  lamp.  The  corresponding 
requirement  in  ECE  Regulation  No.  48  is 
500  mm  (19.7  inches)  measured  from  the 
ground  to  the  lower  edge  of  the 
illuminating  surface  of  the  lamp.  NHTSA 
proposed  a  harmonizing  value  of  22 
inches,  measured  from  the  road  surface 
to  the  center  of  the  lamp,  except  that  the 
distance  from  the  ground  to  the  lower 
edge  of  the  illuminating  surface  of  the 
lamp  shall  not  be  less  than  19.7  inches. 

The  preamble  to  the  proposal 
conimented  that  there  had  been  several 
studies  of  the  effects  that  changes  in 
mounting  height  have  on  seeing 
distances.  The  results  from  one  of  these 
studies  suggested  that  mounting  height 
has  essentially  no  effect  on  seeing 


distance.  The  study  presented  the 
results  from  a  series  of  experiments 
conducted  by  General  Motors.  The 
experiments  consisted  of  asking 
observers  to  count  the  number  of 
simulated  pedestrians  that  were  visible 
using  a  variety  of  headlamp 
configurations.  The  configurations 
differed  on  the  basis  of  the  type  of 
headlamp  and  mounting  height 

The  results  from  another  study, 
however,  suggested  that  mounting  height 
has  a  more  definite  effect  on  seeing 
distance.  This  study  reported  on  a  series 
of  experiments  performed  by  General 
Electric.  In  those  experiments,  the 
observers  were  riding  in  an  automobile 
d'aveling  at  40  mph.  "The  observers  were 
instructed  to  signal  when  they  could  see 
a  target  resting  by  the  side  of  the  road. 
The  time  of  the  signal  and  the  speed  of 
the  automobile  were  used  in  estimating 
the  distance  to  the  target  when  it  was 
first  seen  by  the  observer. 
f  GE  conducted  experiments  with  an 
experimental  headlamp  having 
photometries  differing  from  most 
production  lamps.  These  experiments 
showed  a  loss  \n  seeing  distance,  but  the 
GM  experiments  showed  very  little 
difference  when  the  24  inch  height  was 
reduced  to  as  low  as  18  inches. 

To  aid  the  agency  in  assessing  the 
issue  of  seeing  distance,  the  agency 
requested  commenters  to  discuss  the 
safety  implications  of  this  issue  and  the 
possible  reasons  for  the  conflict 
between  the  studies. 

NHTSA  also  proposed  certain 
changes  regarding  stop,  tail,  turn  signal 
and  parking  lamps  in  the  interests  of 
harmonization.  Photometries  today  are 
measured  under  Standard  No.  108  at  27 
different  test  points  on  stop,  tail  turn 
signal,  and  parking  lamps.  If  all  27 
points  equal  or  exceed  the  required 
minimum,  the  lamp  complies.  ECE 
Regulation  No.  7  also  measures  light 
output  at  discrete  test  points,  the 
principal  difference  being  that  there  arf 
only  19  test  points.  There  are  fewer 
intermediate  test  points  in  the  European 
method.  NHTSA  beUeves  that  the  8  test 
points  in  question  could  be  deleted  as 
sharp  discontinuous  changes  in 
candlepower  output  across  a  lens 
surface  do  not  occur  in  practice. 

Alternatively,  the  27  test  points  are 
separated  under  Standard  No.  108  into  7 
groups  or  "zones"  and  minima  are 
established  for  each  zone,  ff 
photometries  at  a  test  point  fall  below 
the  minimum,  the  lamp  will  nevertheless 
comply  if  the  overall  reading  for  the 
zone  equals  or  exceeds  the  minimum 
value  required  for  that  zone. 

When  using  the  pattern  of  seven 
zones  that  is  currently  specified  in 
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Standard  Na  108,  with  the  19  test  points 
that  were  proposed,  two  zones  have 
only  a  single  point  and  two  other  zones 
have  only  two  points.  This  small  number 
of  points  in  a  zone  tends  to  reduce  the 
value  of  allowing  an  average  over 
several  points  in  lieu  of  meeting  the 
minimum  at  each  point.  To  avoid  this 
difficulty.  NHTSA  pro|;>osed  that  only 
five  zones  be  used.  These  five  zones, 
using  19  points,  and  a  corresponding 
table  of  values  for  each  zone,  expressed 
as  a  sum  of  the  percentages  of  the 
minimum  value  at  H-V,  are  presented  in 
proposed  Figure  Ic.  J\ua  change  in  the 
pattern  of  zones  is  necessary  when  the 
number  of  test  points  is  changed  from  27 
to  19. 

There  is  also  a  difference  in  the 
method  of  presentation  of  the 
distribution  of  minimum  values  over  the 
surface  of  the  lamp  which  NHTSA  also 
proposed  to  harmonize.  In  Standard  No. 
108.  the  distributions  are  given  in  four 
different  tables  whereas  ECE  uses  a 
common  grid,  along  with  a  graphical  and 
numerical  representation  of  the  location 
of  the  test  points.  ECE  values  are 
expressed  as  percentages  of  the 
minimum  H-V  vahie.  It  was  proposed 
that  Standard  No.  lOS's  values  be 
expressed  in  this  fashion  also.  NHTSA 
decided  that  the  least  confusing  way  of 
adopting  the  test  grid  would  be  to 
substitute  the  pertinent  portions  of  the 
text  of  the  four  SAE  standards  in 
question  for  the  provisions  currently 
incorporated  by  reference. 

Comments  were  received  from  18 
motor  vehicle  manufacturers,  motor 
vehicle  associations,  lighting  equipment 
manufacturers,  and  interested  related 
organizations  such  as  the  Insurance 
Institute  for  Hi^way  Safety  and  the 
Department  of  California  Hi^way 
Pabt)l. 

All  commenters  discussing  the 
proposed  reduction  in  minimum  rear 
yellow  torn  signal  candela  supported  it. 
Several,  however,  recommended 
adopting  SAE  values  for  lamps 
containing  two  and  three  compartments. 
(The  agency  had  proposed  100  cd  and 
180  cd  respectively,  whereas  die 
corresponding  SAE  values  are  150  and 
175.)  NHTSA  agrees  with  these 
recommendations.  The  differences 
between  NHTSA  and  SAE  values  arose 
from  calculations  in  rounding  off 
extrapolations  from  the  single 
compartment  value.  If  it  is  desired  to 
maintain  the  ratio  of  1.8:1.  for  example, 
the  exact  value  for  two  compartment 
lamps  is  152.  NHTSA  chose  to  propose 
180  cd  whereas  the  SAE  adopted  ISO  cd. 
The  SAE  value  is  a  mathematically 
correct  way  of  roimding  off  the  value, 
and  is  cl<iser  to  the  desired  ratio. 


Accordingly,  proposed  Figure  lb  is 
adopted  with  the  revised  values.  The 
Notice  erroneously  proposed  a 
maximum  of  900  candela  for  both  two 
and  three  compartmented  yellow  rear 
turn  signal  lamps;  the  proper  figure  for 
the  three  compartment  lamp  that  should 
have  been  proposed  was  1050  cd.  and 
Figure  lb  as  adopted  corrects  the  error. 

In  commenting  on  the  proposed 
adoption  of  the  license  plate  lamp 
revision  of  SAE  )587,  it  was  pointed  out 
that  the  version  of  August  1981  was 
never  widely  disseminated  and  never 
appeared  in  an  SAE  Handbook,  whereas 
a  version  dated  October  ISdl  has  been. 
Only  a  minor  editorial  change 
distinguished  the  two  versions. 
Therefore.  Standard  No.  108  is  being 
amended  to  adopt  the  later  version.  In 
amending  Tables  I  and  III  to  specify  |587 
October  1981,  the  agency  has  taken  the 
opportunity  to  correct  erroneous 
footnotes  and  delete  outdated  ones. 
NHTSA  wishes  to  clarify  that  in 
accordance  with  paragraph  S5.1  of 
Standard  No.  108.  the  SAE  |575  tests 
cross-referenced  in  SAE  J567  are  those 
of  SAE  J575e. 

Similarly,  a  typographical  error  in 
proposed  Figure  lb  is  corrected  where 
the  first  two  test  points  given  in  the 
proposal  were  "20U,  20D".  The  Figure 
adopted  (Hgure  la)  gives  the  correct 
ones:  "lOU,  lOD",  as  well  as  adopting 
speciRc  percentages  of  minima  for  turn 
signal  stop,  parking,  and  tail  lamps. 

Comments  were  varied  on  the 
proposed  reduction  in  mounting  height. 
Four  commenters,  Cahfomia  Highway 
Patrol.  Insurance  institute  for  Highway 
Safety,  K-D  Lamp  Co.,  and  the  Auto 
Club  of  Southeast  Ohio  disagreed  with 
the  proposaL  The  principal  ground  of 
objection  was  the  opinion  that  the 
reduction  would  have  an  adverse  effect 
on  seeing  ability.  Nine  commenters, 
including  the  major  motor  vehicle 
manufacturers  agreed  with  the  proposal 
in  principle,  but  there  was  a  split  of 
opinion  as  to  the  preferred  method  of 
measurement.  Three  supported 
NHTSA's  proposed  dual  method  of 
measurement  of  22  inches  from  lamp 
center  to  the  roadway  surface  but  not 
less  than  19.7  inches  to  the  lower  edge  of 
the  illuminating  surface  (equivalent  to 
the  European  metric  method  of 
expression).  The  remaining  six 
commenters  thought  that  the  dual 
method  was  unnecessarily  redimdant, 
three  supporting  the  22-inch 
measurement,  and  the  other  three,  the 
European  method. 

The  agency  has  given  considerable 
attention  to  the  mounting  height 
comments,  and  reviewed  all  of  the  data 
relevant  to  this  issue,  particularly 


comments  to  the  docket.  Ford,  CM  and 
MVMA  each  reported  upon  their 
analytic  studies  of  the  effect  of  mounting 
height  on  seeing  distance.  Ford  stated 
that  its  CHESS  model,  which  evaluates 
headlamp  performance,  showed  that 
"there  is  no  significant  change  in  the 
overall  performance  of  a  headlamp 
when  its  height  is  changed  from  24 
inches  to  22  inches.  Though  there  is  a 
very  small  decrement  in  seeing  distance 
as  represented  by  a  minuscule  drop  in 
the  percentage  of  delineation  detected 
.  .  .  this  is  compensated  in  the  overall 
performance  by  a  similarly  small 
decrement  in  the  percent  of  driven 
discomforted"  due  to  less  glare  with  a 
lower  mounted  headlamp. 

GM's  comments  included  a  short 
analysis  of  the  effect  of  a  2  inch 
reduction  in  headlamp  mounting  height 
GM's  analysis  considered  the 
theoretical  change  in  seeing  distance  by 
calculating  where  the  light  would  strike 
the  road  with  a  mounting  height  of  24 
inches  (229.5  feet)  and  a  height  of  22 
inches  (210.4  feet).  According  to  the 
GM's  calculation,  the  2  inch  reduction  in 
mounting  height  would  theoretically 
cause  the  "seeing  light"  at  the 
photometric  test  point  of  0.5'  down.  1.5' 
right  to  strike  the  pavement  19.1  feet 
closer  to  the  car. 

However,  according  to  GM.  since  the 
illumination  of  the  light  on  the  target  is 
proportional  to  the  inverse  square  of  the 
distance  between  the  light  source  and 
the  target,  the  light  striking  the 
pavement  at  the  point  closer  to  the  car 
would  be  brighter.  Since  the  driver's 
ability  to  detect  the  target  is  dependent 
on  the  quantity  of  light  falling  on  it 
there  is  an  intermediate  distance  wheiv 
the  light  coming  from  the  lamp  at  the  22- 
inch  mounting  height  will  have  the  same 
brightness  as  the  lamp  mounted  at  24 
inches  does  at  229.2  feet.  GM 
calculations  showed  this  to  be  at  224.5 
feet  down  the  road  and,  therefore.  GM 
contends  that  a  better  estimate  of  the 
change  in  seeing  distance  would  be  a 
decrease  of  only  4.7  feet  (229.2  feet 
-224.5  feet). 

MVMA  conducted  a  series  of 
computations  utilizing  the  UMTRI 
computer  program.  MVMA  found  seeing 
distance  reductions  between  2.19  and 
4.86  percent  (approximately  4  to  10  feet) 
when  using  current  headlamp  designs. 
MVMA  concluded  that  "the  small 
variation  of  a  few  percent  in  threshold 
seeing  distance  attendant  to  a  reduction 
in  the  headlamp  mounting  height  will 
not  alter  driver  safety."  No  other 
commenters  provided  new  experimental 
data  or  analyses. 

The  agency  has  determined  that  the 
reduction  in  seeing  distance  that  is 
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attributable  to  a  reduction  of  minimum 
mounting  height  to  22  inches  would  not 
have  a  significant  effect  upon  safety. 
Other  factora  occurring  on  the  road 
could  have  the  same  or  greater  effect  on 
headlamp  performance.  These  could 
include  loading  a  vehicle  with 
passengers,  fuel  or  cargo  unevenly  so  as 
to  lower  the  rear  of  the  car.  thus  raising 
the  angle  of  headlamp  aim.  At  distances 
of  210-230  feet,  the  effect  of  changing 
the  headlamps  aim  could  be  far  greater 
than  the  effect  of  lowering  headlamp 
height  by  two  inches.  Further,  as  Ford 
illustrated  with  the  CHESS  model  a 
possible  beneficial  effect  upon  safety 
would  be  the  concomitant  reduction  in 
glare  that  a  lower  mounting  height 
presents.  Therefore,  NHTSA  has 
decided  to  adopt  the  proposal  for  a 
reduction  in  minimum  mounting  height 
The  remaining  issue,  therefore,  is  the 
method  by  which  the  mounting  height 
should  be  measured.  After  due 
consideration  of  the  comments.  NHTSA 
has  decided  that  measuring  the 
mounting  height  from  the  road  surface  to 
the  center  of  the  lens  is  the  most 
reasonable  approach.  In  comments  to 
the  NPRM  docket  on  headlamp 
mounting  height  Ford  urged  adoption  of 
the  2-inch  reduction  in  mounting  height 
but  opposed  adding  a  limit  to  the  height 
of  the  bottom  edge  of  a  headlamp.  Ford 
states  that  "there  is  no  safety  need  to 
justify  such  a  limitation  on  the  height  of 
the  bottom  edge  of  a  headlamp  when  the 
center  is  specified;  it  is  unnecessarily 
design  restrictive;  and.  practically,  the 
pendulum  impact  test  of  Pari  581  of  Title 
49  of  the  Code  of  Federal  Regulations, 
the  Bumper  Standard  effectively  limits 
the  height  of  the  bottom  edge  of  a 
headlamp."  The  Bumper  Standard 
specifies  a  pendulum  impact  test  along  a 
vehicle's  front  surface  at  any  height 
from  16  to  20  inches  above  the  ground, 
with  no  damage  permitted  to  any  lamp 
or  reflective  device  except  license  plate 
lamps.  However,  the  impact  test 
pendulum  has  a  relatively  flat  4.5-inch- 
high  by  16-inch-wide  surface,  and 
headlamps  could  conceivably  be 
recessed  within  a  vehicle's  bumper  area 
and  protected  from  pendulum  impact. 
Several  current  vehicles  have  parking 
and  turn  signal  lamps  recessed  within 
the  bumper,  which  illustrates  this  point. 
Therefore,  NHTSA  does  not  believe  that 
the  Bumper  Standard  effectively 
establishes  a  lower  limit  for  headlamp 
mounting  height 

The  Department  of  California 
Highway  Patrol  (CHP)  also  commented 
on  headlamp  mounting  height  CHP 
showed  by  example  the  inequity  of  the 
ECE  method  of  measuring  minimum 
headlamp  height.  CHP  states  that  a 


potentially  high  performance  headlamp 
with  a  7-inGh  vertical  dimension  would 
be  required  to  have  its  center  at  23,2 
inches  according  to  ECE  regulations.  On 
the  other  hand,  it  would  permit  the 
center  of  a  less  powerful  3.25  inch  high 
GM-proposed  sealed  beam  unit  to  be 
only  21.3  inches  above  the  ground,  or  1.9 
inches  lower.  CHP  further  stated  that 
the  proposed  regulation  would  allow  the 
smaller  headlamps  that  had  the  lesser 
photometric  performance  to  be  mounted 
lower,  providing  a  potentially  greater 
reduction  in  seeing  distance  in 
comparison  to  the  larger  headlamps. 
Since  the  NPRM  would  not  allow  the 
center  of  a  headlamp  to  be  mounted 
lower  than  22  inches,  a  less  powerful 
3.25-inch-high  lamp  could  only  be 
mounted  at  22  indies  rather  than  the 
21.3  inches  calculated  by  the  CHP. 
However,  as  die  CHP  noted,  the  more 
powerful  and  taller  headlamp  would  be 
required  to  have  its  center  at  23.2  inches. 
Therefore,  the  taller  headlamp  would 
have  to  be  mounted  at  a  hi^er  height 
and  would  be  unfairly  penalized  if  the 
ECE  method  were  adopted  in 
conjunction  with  a  center  of  lens  to 
roadway  mounting  height  of  22  inches. 
Accordingly,  this  notice  adopts  a  new 
minimum  headlamp  mounting  height  of 
22  inches  measured  from  the  center  of 
the  lens  to  the  road  surface. 

Comments  to  the  docket  on  the 
proposed  test  fpid  amendments  centered 
on  Aree  issues:  the  reduction  of  the 
number  of  test  points  from  27  to  19,  the 
reduction  of  the  number  of  zonal  groups 
from  7  to  5.  and  the  method  of 
expressing  the  intensity  of  light  at  each 
test  point  as  a  percentage  of  the 
minimum  H-V  value. 

Those  commenters  addressing  the 
issue  of  the  reduction  of  test  points 
supported  the  agency's  proposal,  and 
the  amendment  is  adopted. 
Consequently,  the  agency  will  test 
photometries  of  stop,  tail,  turn  signal, 
and  parking  lamps  on  the  basis  of  the  19 
test  points.  While  there  was  general      ^ 
agreement  that  the  number  of  zones  be 
reduced  from  seven  to  five,  there  was  a 
difference  of  opinion  as  to  the  merits  of 
zones  proposed  by  NHTSA,  and  those 
under  consideration  by  the  SAE  in  its 
proposed  1586.  Lighting  equipment 
manufacturers  generally  favored  the 
NHTSA  scheme,  while  motor  vehicle 
manufacturers  preferred  the  SAE  design. 
According  to  the  motor  vehicle 
manufacturers,  the  SAE  zones  consist  of 
grouped  test  points  with  similar 
intensities.  For  example,  the  SAE's  Zone 
1  for  stop  lamps  contains  four  test  points 
with  intensities  of  16.  la  10,  and  16 
candela,  whereas  NHTSA's  Zone  2  for 
stop  lamps  contained  three  test  points  of 


8,  8,  and  28  candela.  Ford  Motor  Co. 
stated  that  a  more  even  pattern  of  light 
output  will  result  from  grouping  points 
of  similar  intensities,  and  that  on  a 
grouping  of  teat  points  with  dissimilar 
intensities,  a  small  variation  in  intensity 
of  test  points  wiA  higher  nominal  value 
of  intensities  can  substantially  alter  the 
zonal  sum.  NHTSA  has  concurred  with 
this  recommendation  and.  to  insure  a 
more  even  pattern  of  light  output  is 
adopting  the  SAE  zone  proposals. 

HJawever,  the  majarity  of  coBomenta 
were  addressed  to  the  third  issue,  ttie 
proposal  to  establish  test  point  intensity 
values  based  on  a  percentage  of  tiae  H- 
V  test  point  value.  Of  the  thirteen 
comments  received,  only  one  was  in  full 
agreement  Two  disagreed  with  the 
propoaaL  Tlie  remaining  commoits 
varied.  Commenters  basically  agreed 
with  the  concept  of  a  percentage 
approach  but  reconunended  that  the  test 
point  values  not  be  lower  than  current 
SAE  values.  It  was  pointed  out  that  the 
NHTSA  proposal  adopting  Buropean 
rules  wrouid.  in  fact  lead  to  candela 
values  for  many  of  the  teat  points  that 
are  lower  than  curent  minima  required 
by  Standard  Na  108.  One  ooomenter 
recommended  that  the  agency  delay 
final  rulemaking  until  the  SAE  approack 
on  intensity  vahies  is  reviewed. 

The  agency  has  carefully  reviewed 
these  comments.  In  reexamining  the  BOB 
and  proposed  NHTSA  test  grida.  15 
common  test  points  were  found.  In 
comparing  vanies,  NHTSA  found  ftat 
those  for  parking  lamps  would  remain 
the  same,  but  that  lower  values  than  are 
required  at  present  would  exist  at  ail  15 
test  points  for  stop,  tail,  and  turn  signal 
lamps. 

Although  adoptton  of  the  proposal 
would  come  closest  to  achieving 
harmonization  by  using  tioth  tbe 
European  test  grid  and  the  percentage 
values  at  the  H-V  point  the  agency  has 
concluded  that  this  approach  would  not 
be  in  the  interest  of  motor  vehicle 
safety.  Instead,  it  has  adopted 
percentage  values  that  are  equivalent  to 
those  presently  existing  in  Standard  Na 
108  for  the  four  lamps  in  questiort  This 
will  achieve  a  measure  of 
harmonization,  while  insuring  that  the 
present  level  of  lighting  safety  in  the 
United  States  is  not  affected,  and 
represents,  the  agency  believes,  a 
reasonable  compromise. 

NHTSA  has  considered  this  role  and 
has  determined  that  it  is  not  mafor 
within  the  meaning  of  Executive  Order 
12291  "Federal  Regulation"  or 
significant  nndar  Department  at 
Transportation  regulatory  policies  and 
procedures,  and  that  neither  a 
regulatory  impact  analysis  nor  a  full 
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regulatory  evaluation  is  required. 
However,  a  final  r^ulatory  evaluation 
ha*  been  prepared  and  has  been  placed 
in  the  docket  The  rule  would  impose  no 
additional  requirements  but  would 
permit  manufactiirers  greater  flexibility 
in  design  of  motor  vehicles  and  lighting 
equipment.  The  agency  cannot  predict 
the  extent  to  which  the  manufacturers 
would  utilize  that  flexibility. 

NHTSA  has  analyzed  this  ride  for  the 
purposes  of  the  National  Environmental 
Policy  Act.  The  amendment  should  have 
no  effect  on  the  hiunan  environment 
since  the  weight  and  quantity  of 
materials  used  in  the  manufacture  of 
head  lamps  is  not  changed.  No  impact 
on  safety  is  anticipated. 

The  agency  has  also  considered  the 
impacts  of  this  rule  in  relation  to  the 
Regulatory  Flexibility  Act  1  certify  Uiat 
this  nde  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
no  regulatory  flexibility  analysis  has 
been  prepared.  Manufacturers  of  motor 
vehicles  and  lighting  equipment  those 
affected  by  the  proposal,  are  generally 
not  small  businesses  within  the  meaning 
of  the  Regulatory  Flexibility  Act.  Finally, 
small  organizations  and  governmental 
jurisdictions  would  not  ^  significantly 
affected  since  the  price  of  new  vehicles 
and  lighting  equipment  will  be 
minimally  impacted. 

List  of  Subjacts  in  «•  CFR  Part  571 

bnports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— (AMENOEOl 

f571.1M    (AmmcMl 

In  consideration  of  the  foregoing  49 
CFR  571.108.  Lamps.  Reflective  Devices, 
and  Associated  Equipment,  is  amended 
as  set  forth  below. 

1.  Paragraph  S4.1.1.11  is  revised  to 
read: 

S4.1.1.11    A  parking  lamp,  tail  lamp, 
stop  lamp,  or  turn  signal  lamp  shall  meet 
the  minimum  percentage  specified  in 
Figure  la  of  the  corresponding  minimum 
allowable  value  specifled  in  Figure  lb. 
The  maximum  candlepower  output  of 
each  stop,  turn  signal,  tail  and  parking 
lamp  shall  not  exceed  that  prescribed  in 
Figure  lb.  The  values  specified  in  Figure 
la  and  Figure  lb  are  substituted  for 
those  specified  in  Table  I  of  the    * 
following  SAE  Standards:  J222  Parking 
Lamps,  I585e  Tail/amps  (at  H  or  above), 
1586c  Stop  Lamps,  and  J588e  Turn  Signal 
Lamps. 

2,  Paragraph  S4.1.1.12  is  revised  to 
read: 


S4.1.1.12    A  parking  lamp,  taillamp, 
stop  lamp  or  turn  signal  lamp  is  not 
required  to  meet  the  minimum 
photometric  value  at  each  test  point 
specifled  in  this  standard  if  the  sum  of 
the  pescentages  of  the  minimum 
candlepower  measured  at  the  test  points 
is  not  less  than  that  specifled  for  each 
group  listed  in  Figure  Ic. 

3.  The  references  to  "Figure  1"  in 
paragraphs  S4.3.1.1  and  S4.3.1.7  are 
changed  to  "Figiue  Ic". 

4.  Figure  1  is  removed  and  new 
Figures  la.  lb,  and  Ic  are  added  as 
follows: 


Lamp 


Slop.. 
Ttf... 


R«d  lum  tignal 

Yalow  tum  agnal  raar ... 
YaHow  tum  agnal  front .. 
YaWMT  tum  lignal  kont  > 


uQMsd  Soclkont 


iO/300 
2/1S 

4.0 

80/300 
130/750 
200/ 
500/ 


06/380 
3.5/20 


96/380 
150/900 
240/ 
800/ 


110/420 
5.0/25 


110/420 
175/1050 
275/ 
886/ 


■  Vakiaa  mail  appty  \ohen  iha  optical  axis  (Mamant  cenlar) 
Ol  tm  IronMim  signal  a  at  a  spacing  lass  than  4  mchas  (10 
oa>4iintara)  Irom  iha  kgruad  adga  o*  tha  haadtanip  unit 
providkig  tha  loiMr  baam.  or  from  Itie  kghtad  adga  o)  any 
addltonal  lamp  inita8ad  aa  ongnal  aqupmanl  or  uaad  r\  kau 
04  lt<a  kMoar  twain. 

Figura  lb.    Minimum  and  manmum  aHowabta  candtopoviar 


TattpaiM»|daa> 

Tum 
Mgnal 

Stop 

"9 

TH 

10U.  10O._.. 
5U.  50 

M 

SCSR 
201.  20R 

101.  10R 

V 

101.  10R 

scsn 

V 

20 
145 

375 
87.5 
50 
100 
100 

20 
12.5 
37.5 
87.5 

SO 
100 
100 

20 
10 
20 
70 
36 
90 
100 

20 
15 
40 
90 
40 
100 
100 

Gfoupand  laal  poinia 

Tum 
lignal 

S«ap 

Pwk- 
mg 

TM 

1     IOU-51.  5U-20t,  5O-20I, 
10O-5J. 

86 

125 

475 
125 

86 

86 

125 

475 
125 

86 

80 
75 

420 
75 

80 

70 

2  5U-10t..  H-10L.  5O-10L  .. 

3  H-SC  5U-W,  M-V,  50-V. 

M-sn 

120 
480 

4  5U-10«.  H-10H.  5O-10n... 

5  10O-6n.     5U-20R.     50- 
20R.  10O-6n 

120 
70 

Figura  la.— Raquirad  paroamagaa  ol  imnimum  candtapov- 
aroffigawlb. 


flgf  ic— Sum  ol  910  patcantagaa  oi  graupad  minimum 
camSapowaf. 

5.  Tables  I  and  III,  and  the  entry 
"Headlamps"  in  Tables  II  and  IV  are 
revised  as  follows: 


Table  I— Required  Motor  Vehicle  Lighting  Equipment 

■  MiMpurpoaa  Paaawigar  Vehiclaa.  True**.  Trariara.  and  Buaaa.  of  80  or  Mora  Im^aa  OvaraN  Width 


Stoptampa* 

Licanaa  Plata 

lamp  ■ 
Haflai  raltactora 
SKtamarkar 


Backup  lamp  ■ 
Tkvn  aignal 


Turn 

oparatng  unit  > 
Turn  agnal 

llashar. 
VaMcular  hazard 


oparatmg  urai 

Vahiculaf  hazard 

warning  signal 

llashar. . 


Oaaranca  lampa.. 


MuMpurpoaa  passangar  »ahiclai. 
truck*,  and  busaa 


2  ahila.  7-lnc^  Typa  2  haadlamp  unita; 
or  2  ahila.  5^-«ich,  Type  1  haad- 
lamp unti  and  2  oihita  S«i-«ich.  Typa 
2  haadtomp  unila:  or  2  oihite  Typa  2A 
hiadhwp  units  and  2  wtiita  Typa  1A 


2  <>hMa  haadlampa:  Typa  281  or  Typa 
201;  or  4  whita  haadtanva:  2  aacli 
Typa  1C1  and  Typa  2C1.  or  Typa 
1A1  and  Typa  2A1 


2rad.. 


2rad. 

1 


4rad;2 

4  rad:  2  ambar.. 


aradori 
1 


1 

1 


3  ambar  3  rad... 

2  ambar.  2  rad... 
2  aintMf  ...„....„.., 

2 


2  rid.. 


2  rad 

1 


4rad:2 
2rad:2 


2  rad  or  ambar.. 


3  rad 


2  ambar.  2  rad.. 
2  Amb9f ».... 


■  Saa  S4  1.1.10. 


■SaaS4.l.i.ii-iz 


AppacablaSAE 

standard  or 

racommarxlad 

praclica 


JSaOa.  June  1968; 
JSTga.  August 
1965.  JS71d  June 
1976;  ana  JS6e. 
January  I960 

JSSOb.  Februwy 
1974,  J579C. 
Oecambar  1974, 
J57ld.  June  1976, 
J1 132.  January 
1976 

J585e.  SaptemlMr 
1977 

JS66C.  August  1970 

J5e7  October  1961 

J594(.  January  1977. 
J592a.  July  1972. 

J593C.  February 

1968 
J588e.  Saptamber 

1970 
J589.  Apm  1964 

J590b.  October  1965 

J910,  January  1966. 


J945,  February  1966 


J592e,  July  1972 

JS92e,  July  1972 
J692a.  July  1972 

J594I.  Jwwwy  1977 


■  Saa  S4.5.S. 


'Sea  $4  113. 
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Table  II.— Location  of  Required  Equipment— Multipurpose  Passenger  Vehicles,  Trucks,  Trailers, 
and  Buses,  of  80  Inches  or  More  Overall  Width 


MuMpurpoaa  passenger  vehidea, 
trucks,  and  buses 


Col.  1 


Col.  2 


Col  3 


Height  sbove  road  surlaoe 

meesurad  from  cenlar  ol  item 

on  vehicle  at  curb  weight 

Col.  4 


On  me  Iront  each  type  at  the    Not  required 
same  height  1  on  each  side  ol 
the  vertical  oenlarline;   as  far 
apart  as  practicable 


Not   leas  1MI  22  in   (S5.9cm). 


Table  III— Required  Motor  Vehicle  Lighting  Equipment 

AH  Passanpar  Cars  and  Motorcycles,  and  Mulnpuipose  Passenger  Vehicles.  Trucks,  and  Buaaa,  ol  Lass  Than  80  Inchaa 

OversM  WSath 


nam 

Passenger  cars,  multpurpoae 

passenger  veNdas.  trucks,  and 

tkjsea 

TrsMrs 

Mowrcydet 

Applicable  SAE 

standard  or 

recommended 

practice 

2  white,  7Hnch.  Type  2  head- 
lamp units,  or  2  white.  Sc- 
inch, Type  1  headlamp  units 
or  2  whits.  SK-mch.  Type  2A 
heedlamp  units  and  2  whNa 
Typa  1A  haadlamp  unltt 

2  wMs  haadMmpa:  Type  261  or 
Type  201:  or  4  white  heed- 
lanva:  2  each  Typa  1C1  and 
Type  2C1,  or  Type  1A1  and 
Tw»2A1. 

JS80a.  June  1966. 

'      - 

JS79a,  August 
1965,  J57ld.  June 
1976  and  JS66, 
January  1960.     ' 

J580b,  February 

1  while 

1974;  J579C, 
Oecemba  1974; 
J571d,  June  1976; 
J1 132.  January 
1976 
JS64.  April  1964  and 

TsMampi  • 

2  rad 

2  rad 

1  rad.  lor  passanga  cars  only 

2  rad 

1  rad 

JS66,  January 
1960 
JS65a,  Septemba 

2  red..- - 

Notraqukad 

1  wMla 

1  rad 

1977 

High-moumad 

stoplamp. 
iKenaa  plate 

lamp'. 

RaHea  reflectors  .. 
mtarmediala  ade 

reflex 

reflectors'. 

Not  raquirad 

J186a.  Saplambar 

IsMIs 

Nona - 

3f«d;2anMr 

1977. 
JS87,  October  1981. 

Nona - 

4  rad;  2  ambar 

J222.  Oecemba 

1970 
J594I,  January  1977 

2  ambar 

2  wnlNr 

2  wnlMr 

Nona. 

Norte 

Nona 

Nona 

JS»4f.  January  1977. 

2  ambar 

2  rait  2  vnbar      .  ... 

JS82a.  July  1972 

merka  lainpa* 
Sidamarka 

lampa. 
Backup  lanv 

Tum  signal 
lampa*. 

2  red;  2  amber 

1  winta — 

J$82e.  July  1972. 

JS83C.  Febniaiy 

2  rad  or  ambar — ~ 

Nona - 

flona              

2  amber  2  rad  or 
ambar. 

1968 
JSeee.  Septemba 

1 ™ - 

1970 

jse9,  Apm  1964. 

Tum  agnal 
operating 
unll"« 

Turn  signal 
flaaher. 

1 

J58Qb,  OclOba  1986 

1 

Nona - 

Nona 

Nona 

Nona. 

J910.  Januaiy  1988. 

warning  signal 

(yeraling  unit. 

Vehicular  hazard 

warning  Signal 

Maahar. 

1 

JB4S.  Fabn«ry  1966 

■SaaS4.i.l  10. 


•  Saa  S4.1  1.11-12.       •SaaS4.5.6. 


•SeeS4.l  1.5. 


>SeeS4.l  1.3. 


Because  of  the  Importance  of 
implementing  the  policy  of  the  Trade 
Agreements  Act.  it  is  hereby  found  for 
good  cause  shown  than  an  effective  date 
earlier  than  180  days  after  issnance  is  in 
the  public  interest,  and  the  amendments 
are  effective  30  days  after  publication  in 
the  Federal  Re^ster. 

The  engineer  and  lawyer  primarily 
responsible  for  this  rule  are  Ken  Rutland 
and  Taylor  Vinson,  respectively. 

(Sees.  103. 119.  Pub.  L  89-563,  80  Stat.  718  (15 
U.S.C.  1392. 1407);  delegation  of  authority  al 
49  CFR  1.50). 

Issued  on:  November  15. 1984. 
DiMMiCSlMdL 
Administrator. 

[FR  Doc  M-aOi&S.  HM  11-a-««:  *4Baa| 
■NXINQ  COOe  48M-88-K 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

Various  RaUroadaAuthoriaMl  To  Um 
TrMks  and/or  FacHittM  of  CMcago. 
MllwaukM,  SL  Paul  and  Pacific 
Railroad  Co^  Debtor  (Richard  & 
OgHvla.  Truatao) 

AOmcv:  Interstate  Commerce 

Commission. 

action:  Amendment  No.  2  To 

Fourteenth  Revised  Service  Order  Na 

1474. 


TAaLE  IV.— ixJCATiON  OF  Required  Equipment  All  Passenger  Cars  and  Motorcycles,  and 
Multipurpose  Passenger  Vehicles,  Trucks.  Trailers,  and  Buses  of  Less  Than  80 
Inches  Overall  Width 


cei.  1 


Pasaanga  car*.  muMpurpoaa 
l—ssiiusi  vehicles,  trucks. 
trsMrs.  ai 


Motorcydaa 


OoLS 


Col.  2 


Hai^  sbove  road  aurlace 

masswad  from  cantw  of  Nam 

on  vahicta  at  cab  aaight 

Col.  4 


On  the  tront  each  type  at  Iha  On  the  Iront.  on  the  verlical  oan-    No*  leas  tian  22  m.  (56.9cm) 

same  height  1  on  each  side  ol  tatme.  eioept  that  4  two  are 

the  vertical  otvKanine,  aa  lar  uaed  they  Shan  be  symasricaty 

apart  as  praclirahle.  .      .  _  ^    .^ 


r.  Pursuant  to  Section  122  of  the 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Act.  Pub.  L  9&- 
254,  this  order  authorizes  various 
railroads  to  provide  interim  service  over 
the  Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company.  Debtor 
(Richard  B.  Ogilvie),  Trustee,  and  to  use 
such  tracks  and  facilities  as  are 
necessary  for  operations.  This  order 
permits  carriers  to  continee  to  provide 
service  to  shippers  which  would 
otherwise  be  deprived  of  essential  rail 
transportation. 

EFncnVE  DATt:  11:59  p.m.,  November 
30, 1964,  and  continuing  in  effect  until 
11:59  p.m.,  January  15, 1985,  unless 
otherwise  modified,  amended  or 
vacated  by  order  of  this  Commission. 

FOn  WRTNCn  INANIMATION  CONTACT: 
M.F.  Clemens.  Jr.  (202)  275-1559. 
Decided:  November  16, 1984. 

Upon  further  consideration  of 
Fourteenth  Revised  Service  Order  No. 
1474  (49  FR  33270  and  39162)  and  good 
cause  appearing  therefor 
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S103S.1474    [AiMnded] 

It  is  ordered,  {  1033.1474  Various 
Railroads  Authorized  To  U4  Tracks 
and/or  Facilities  of  the  Chiqago, 
Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company,  Debtor  (Richard  B.  Ogilvie, 
Trustee). 

Fourteenth  Revised  Service  Order  No. 
1474  is  amended  by  substituting  the 
following  paragraph  (n)  for  paragraph 
(n)  thereof 


(n)  Expiration  date.  The  provisions  of 
this  order  are  extended  for  an  additional 
period  of  time,  and  shall  expire  at  11:59 
p.m.,  January  15, 1985,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

Effective  date.  This  amendment  shall 
become  efiective  at  11:59  p.m., 
November  30, 1984. 

This  action  is  taken  under  authority  of 
49  U.S.C.  10304-10305  and  Section  122, 
Pub.  L  96-254. 

This  amendment  shall  be  served  upon 
the  Association  of  American  Railroads, 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  amendment 
shall  be  given  to  the  general  public  by 
depositing  a  copy  in  the  Office  of  the 
Secretary  of  the  Commission  at 
Washington,  D.C.,  and  by  filing  a  copy 
with  the  Director,  Office  of  the  Federal 
Register. 

List  of  Subjects  in  4*  CFR  Part  1033 

Railroads. 

By  the  CommiMion,  Railroad  Service 
Board,  members  J.  Warren  McFarland, 
Bernard  Gaillard.  and  John  H.  O'Brien. 
lamM  H.  Bayna. 
Secretary. 

|FR  Doc  M-3»17  Piled  11-O-M:  •:«  «■! 
SHJJNaCOOK  TMC-aiHI 
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Proposed  Rules 


Fadaral  Raglatw 
Vol.  49.  No.  22B 
Monday,  November  28,  19M 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubNc  of  tt>e 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttwse  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to     the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  408 

(Docket  Na  1249S;  Amdt  Nal]         * 

Eastern  United  States  Apple  Crop 
Insurance  Regulations 

AOENCy:  Federal  Crop  Insurance 
Corporation,  USD  A. 

action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Eastern  United  States  Apple  Crop 
Insurance  Regulations  (7  CFR  Part  408], 
effective  for  the  1985  and  succeeding 
crop  years,  by  expanding  the  Apple 
Fresh  Fruit  Option  Amendment 
contained  therein  to  provide  the  insured 
producer  with  a  quality  provision  for  the 
type  of  apples  insured  under  the 
amendment.  The  intended  effect  of  this 
rule  is  to  offer  a  proposal  for  insurance 
coverage  with  a  quality  provision  under 
certain  circumstances  when  the  apples 
do  not  grade  U.S.  No.  1  or  do  not  grade 
80  percent  fancy  or  better  under  U.S. 
Department  of  Agriculture  standards. 
The  authority  for  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 

The  authority  for  the  promulgation  of 
this  rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  26, 
1984,  to  be  sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.,  20250. 

FOR  FURTHER  MFORMATKNI  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250, 
telephone  (202)  447-3325. 


SUPPLEMENTARY  INFORMATKMI:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15, 
1983).  This  action  does  not  constitute  a 
review  as  to  the  need,  currency,  clarity, 
and  effectiveness  of  these  regulations 
under  that  memorandum.  The  sunset 
review  date  established  for  these 
regulations  is  April  1, 1988. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action:  (1)  Is 
not  a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17, 1981), 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region;    - 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Fart  3015,  Subpart  V,  published  at  48  FR 
29115  ()une  24, 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility, 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  healtn,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

In  order  to  provide  an  apple  fresh  fruit 
option  amendment  to  insured  producers 
who  wish  to  insure  quality,  not  currently 
in  the  policy  for  insuring  apples  under  7 
CFR  Part  408,  FCIC  proposes  to  revise 
the  amendment  found  in  7  CFR  408.8  to 
include  options  A  and  B  for  election  by 
Eastern  Apple  policyholders  that  wish 
to  insure  quality  in  the  insured  apple 
■  crop.  These  changes  will  provide  the 
producers  a  quality  provision  for  the 


type  of  apples  they  produce.  The 
proposed  changes  under  the  Fresh  Fruit 
Option  Amendment  are: 

1.  Make  the  selection  of  the  option 
amendment  applicable  to  all  of  the 
insured's  apples  intended  for  both  the 
fresh-market  and  for  processing. 

2.  Emphasize  that  any  adjustment  for 
quality  must  be  made  prior  to  harvest  of 
the  apples. 

3.  Explain  the  significance  of  selecting 
Option  A  or  B.  An  insured  has  three 
choices: 

(a)  Loss  adjustment  according  to  the 
Policy  for  all  apples; 

(b)  Loss  adjustment  according  to 
Option  A  for  all  apples;  or 

(c)  Loss  adjustment  according  to 
Option  A  for  all  apples  intended  for 
processing  and  Option  B  for  all  apples 
intended  for  the  fresh-market. 

4.  Option  A  offers  for  both  processing 
and  fresh-market  apples  the  same 
quality  adjustment  procedure  which  last 
year  was  available  only  for  fresh-market 
apples. 

5.  Option  B  offers  a  new  quality 
adjustment  procedure  for  apples 
intended  for  fresh-market.  Major 
provisions  of  this  option  include: 

(a)  Reductions  in  harvested 
production  for  increments  above  20%  of 
the  harvested  production  not  grading 
Fancy  or  better  due  to  hail  damage. 

(b)  Counts  as  100%  cull  production, 
apples  knocked  to  the  ground  by  wind 
or  frozen  to  the  extent  that  they  can  be 
harvested  but  not  packed  or  marketed 
as  fresh  apples. 

(c)  Counts  as  production,  30%  of  all 
cull  production. 

(d)  Applies  no  reduction  in  grade  to 
any  apple  grading  less  than  U.S.  Fancy 
due  solely  to  size,  russeting,  or  color. 

(e)  Excludes  from  appraised 
production  apples  knocked  to  the 
ground  by  wind  or  hail  or  frozen  on  the 
tree  to  the  extent  that  harvest  is  not 
practical. 

6.  Changed  this  option  amendment  to 
a  continuous  contract  which  may  only 
be  cancelled  by  following  specified 
procedures. 

FCIC  is  soliciting  comments  on  this 
proposed  rule  for  30  days  after 
publication  in  the  Federal  Register  All 
written  comments  made  pursuant  to  this 
action  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4096,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 
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during  regular  busines*  haon,  Monday 
through  I^day. 

list  of  Subjects  in  7  CFS  Part  4M 

Crop  insurance.  Apples. 

Propoaad  Rula 


PART 


1 


Accordingly,  ponnant  to  the  aotiiority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C  1501  et  aeq.). 
the  Federal  Crop  insurance  Corporation 
proposes  to  amend  the  Eastern  United 
States  Apples  Crop  fanurance 
Regulations  found  at  7  (7R  Part  406. 
effective  for  the  1985  and  succeeding 
crop  years  m  the  following  instances: 

1.  The  Authority  citation  for  7  CFR 
Part  406  is: 

Antbority:  Sees.  50ft.  Sia.  Puk  L  TS-^Ua  52 
Sut.  73. 77.  as  amendad  (7  U.S.C  150^  1516). 

2.  7  CFR  40e.8(b)  k  revised  to  icad  as 
follows: 


its. 


freeli  ftull 


(a)  •  •  • 

(b)  For  those  insureds  who  elect  to 
insure  apples  under  the  Apple  Fresh 
Fruit  Option  Amendment  all  provisions 
of  the  Eastern  U.S.  Apple  crop  insurance 
policy  will  apply,  except  those 
provisions  in  conflict  with  the 
amendment  as  set  forth  below: 

FCI-506 
(Rev.  8/M) 

AmendnMot 

Insured'*  name — 

Contract  No. 

Address 

Crop  Year 

IdentiGcation  Na 

SSN 

Tax 


Qep 
Fiaah  FMI  Opiisa 


It  is  hereby  agreed  that  a  signed  Fresh  Fruit 
Option  Amendmeal  indicating  your  selection 
of  a  quality  option  will  be  submitted  to  us  on 
or  before  the  final  date  for  accepting 
appKcations  for  the  initial  crop  year  you  wish 
to  insure  your  apples  under  this  amendment 
and  upon  our  approval  the  following  tenns 
and  oooditioas  will  apply. 

1.  You  must  have  a  Federal  Crop  insurance 
Eastern  U.S.  Apple  Policy  (basis  policy)  in 
force. 

2.  You  must  insure  all  the  acreage  of  apples 
in  the  caonty  in  which  yon  have  a  share 
regardless  of  the  intended  oat  (hasfe-BMricet 
or  processing) 

3.  In  additioa  lo  section  B  of  the  policy, 
grading  of  the  fruit  ouMt  be  dooa  b^  us  prior 
to  harvest  or  NO  quality  adjustmant  will  be 
made. 

4.  Separate  line  entries  according  to 
intended  use  {fresh-market  or  processing) 
mast  tie  included  on  the  acreage  report. 

5.  Your  apples  intended  for  processing  will 
be  insured  under  the  qaalty  provMons  of 
Optica  A  only. 


6.  Your  apples  intended  for  fresh-market 
will  be  iiuured  under  the  quality  provisions 
of  either  Option  A  or  Option  B  whichever  you 
select. 

7.  If  you  select  Option  A  only,  Option  A 
will  apply  to  all  of  your  apples  intandad  for 
processing  and  fresh-market. 

8.  If  yaw  select  Option  B  (or  bodi  optkHM). 
Option  B  will  apply  to  all  oJF  your  apples 
intended  for  frasb-aiaiket  and  Option  A  adll   • 
apply  to  an  of  your  apples  intended  for 
processing. 

9.  Yoti  must  select  either  Option  A  or 
Option  B. 

Option  A 

In  addition  to  section  9(e)  and  in  lieu  of 
section  17)  of  the  Eastern  VS.  Apple  Policy. 
your  production  to  count  for  any  acreage 
designated  for  processing  and/or  fresh- 
market  win  t>e  adjasted  when  yoor  apples  are 
damaged  by  hail  to  the  extent  that  s«ich 
apples  will  aot  grade  U.S.  Na  1  (processor 
grade).  The  adiustment  factor  (not  to  exceed 
1)  will  be  the  ratio  of  the  average  market 
price  (received  by  you  or  determined  by  na. 
whichever  is  larger),  for  your  damaged 
production  to  the  average  market  price  for 
U.S.  No.  1  (processor  grade)  apples.  There 
will  be  no  adiustment  for  quality  if  the  apples 
do  not  grade  U.S.  No.  1  because  of  siae.  color 
or  ntsseting. 

Option  B 

a.  In  Uea  of  sections  9e(l).  9e(2),  17g  and  17) 
of  the  Eastern  U.S.  apple  PoHcy.  the  total 
production  to  be  counted  for  a  unit  must 
include  all  harvest  and  appraised  production 
as  follows: 

Harvested  apple  production  which,  due  lo 
hail  damage,  does  not  grade  80  percent  U.S. 
Fancy  or  better,  in  accordance  with 
applicable  USDA  Standards,  will  be  adjusted 
as  folio wK 

(1)  Production  with  21  thnragh  40  percent 
not  grading  U.S.  Fancy  or  better  will  be 
reduced  2  percent  for  each  percent  in  excess 
of  20  percent  The  difference  between  the 
reduced  production  and  the  total  production 
will  be  cosidered  cull  production. 

(2)  Production  with  41  thru  SO  percent  not 
grading  U.S.  Fancy  or  better  will  be  reduced 
40  percent  plus  an  additional  3  percent  for 
each  percent  in  excess  of  40  pert^nt.  The 
difference  between  the  reduced  production 
and  the  total  production  will  be  considered 
cull  production. 

(3)  Production  %vith  51  thru  64  percent  not 
grading  U.S.  Fancy  or  better  will  be  reduced 
70  percent  plus  an  additional  2  percent  for 
each  percent  in  excess  of  50  percent  The 
difference  between  the  reduced  production 
and  the  total  production  will  be  considered 
cull  production. 

(4)  Production  with  65  percent  or  more  not 
grading  U.S.  Fancy  or  letter  will  be 
considered  100  percent  cull  production. 

b.  Apples  which  are  knocked  to  the  ground 
by  wind  or  frozen  to  the  extent  that  they  can 
be  harvested  but  not  packed  or  marketed  as 
fresh  apples  will  be  considered  100%  cull 
production. 

c.  30  percent  of  all  cull  production,  as 
determined  alKjve,  will  be  counted  as 
production.  No  reduction  in  grade  will  be 
applied  to  any  apple  grading  less  than  U.S. 
Fancy  due  solely  to  shape,  russeting  or  color. 


d.  Apiaaiaad  productian  lo  be  i 
must  include: 

(1)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  apple  management 
practices: 

(2)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  oninsured  cauae.  or  daatroyed  by  yoa 
without  our  consent. 

e.  Any  appraisal  we  have  asade  on  insured 
acreage  wifl  be  considered  production  to 
count  unless  such  sppraised  production  is: 

(1)  harvested: 

(2)  Further  damaged  by  an  insured  caose; 
or 

(3)  Is.  in  whole  or  part  apples  knocked  to 
the  ground  by  wind  or  hail  or  frozen  on  the 
tree  to  the  extent  that  harvest  is  not  practical. 

10.  Yoor  premium  rate  for  Eastern  U.S. 
Applies  under  the  option  elected  by  you  will 
be  established  by  the  actuarial  table 

11.  All  provisions  of  the  Eastern  U.S.  Apple 
Crop4nsuranca  Policy  not  in  conflict  with  this 
amendment  are  applicable. 

12.  All  determinations  under  tUa 
amendment  will  be  made  by  us. 

13.  This  amendment  may  be  cancelled  by 
either  you  or  us  for  any  succeeding  crop  year 
by  giving  written  notice  on  or  befbra  the 
cancellation  date  provided  by  the  policy. 
preceding  such  crop  year. 

Insured's  signature 

Date   ■ 

Corporation  Representative's  signature  and 

Code  ntunber   

Date   

CoUadhin  ol  laf onaaMoa  and  Data  (Privacy 
Act) 

llie  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of  1974  (5 
U.SC.  552(a)): 

The  authority  for  requesting  the 
information  to  be  supplied  on  this  form  is  die 
Federal  Crop  Insurance  Act  as  aaiandad  (7 
U.S.C  1501  etseg],  and  the  regulations  for 
insuring  apples  under  the  Eastern  U.S.  Apple 
Crop  Insurance  Regulations  (7  CFR  Part  406). 
The  information  requested  is  necessary  for 
the  Federal  Crop  Insurance  Corporation 
(FCIC)  to  process  the  option  to  insure  apples, 
determine  the  correct  premium  and 
indemnity,  and,  to  determine  the  correct 
parties  to  the  insurance  contract  The 
information  may  be  furnished  to  FCIC 
contract  agencies  and  contract  loss  adjusters, 
reinsured  companies,  other  U.S.  Department 
of  Agriculture  Agencies.  Internal  Revenue 
Service.  Department  of  (ustice.  or  other  State 
and  Federal  law  enforcement  agencies,  and 
in  response  to  orders  of  s  court 
administrative  tribunal  or  opposing  counsel 
as  evidence  in  the  course  of  litigation. 

Furnishing  the  Social  Security  Number  is 
voluntary  and  no  adverse  action  will  result  • 
from  failure  to  do  so.  Furnishing  the 
information,  other  than  the  Social  Security 
Number,  is  also  voluntary:  however,  failure  to 
furnish  the  correct  complete  information 
requested  other  than  the  Social  Security 
Number  may  result  in  rejection  of  the  option 
for  insurifig  apples  and  subsequent  denial  of 
any  claim  for  indemnity  which  may  be  filed 
under  such  option  or  may  substantially  delay 
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acceptance  of  the  option  for  insuring  applies 
and  any  subsequent  claim  for  indemnity. 

Approved  by  the  Board  of  Directors  on  July 
12,1964. 

Dated:  November  15, 1964. 
Peter  F.  Cola, 

Secretary,  Federal  Crop  Inaurance 
Corporation. 

Approved  by: 
Edward  He%vs. 

Acting  Manager. 
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7  CFR  Part  422 

(Doc  Na  1422S]  I 

Potato  Crop  inaurance  Regulatlona 

AOCNCV:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 


r.  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Potato  Crop  Insurance 
Regulations  (7  CFR  Part  422).  effective 
for  the  1965  and  succeeding  crop  years 
to  provide  for:  (1)  Changing  to  a 
mandatory  "Actual  Production  History" 
(APH)  basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records; 
(2)  adding  as  a  cause  of  loss  the 
unavoidable  failure  of  irrigation  water 
supply;  (3)  changing  the  method  of 
computing  indemnities  when  acreage, 
share  or  practice  is  underreported;  (4) 
changing  the  definition  of  unit  to 
encompass  the  entire  ASCS  farm  serial 
number  and  (5)  deleting  Appendix  A. 
The  intended  effect  of  this  rule  is  to 
comply  with  the  provisions  of 
Departmental  Regulation  1512-1 
requiring  review  of  regulations  issued  by 
FCIC  for  need,  currency,  clarity,  and 
effectiveness.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act  as 
amended. 

OATCS:  Comment  date:  Written 
comments,  data,  and  opinions  on  this 
proposed  rule  must  be  submitted  not 
later  than  December  28, 1984.  to  be  stire 
of  consideration. 

AOORCSS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC.  20250. 

FOn  FUNTNf  R  INFOfNIUTION  CONTACT 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC.  20250, 
telephone  (202)  447-3325. 


SUPTLCIMNTAIIY  INFONMATION:  This 

action  has  bean  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15, 
1983).  This  action  constitutes  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
August  30, 1989. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  detennineii  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17, 1981). 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region; 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-ba8ed  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  apply  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
potato  policy  and  in  the  certified  seed 
potato  option  amendment  are: 

1.  Section  l.a. — Add  the  failure  of 
irrigation  water  supply  because  of  an 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  Section 
2.e.(2). 

2.  Section  2.d.(l) — Add  a  provision  for 
reference  to  the  actuarial  table  to  allow 
the  Corporation  to  offer  insurance 
coverage  on  acreage  planted  with  non- 
certified  seed  in  certain  specified  areas. 

3.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 


(APH)  basis.  Coverages  will  therefore 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  good 
loss  experience  who  are  now  receiving  a 
premium  discoimt  are  protected  since 
they  will  retain  any  discount  under  the 
present  schedule  through  the  198^  crop 
year  or  until  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

4.  Section  5. — Remove  the  provisions 
for  the  transfer  of  insurance  experience 
and  for  premium  computation  when 
insurance  has  not  been  continuous. 
Deletion  of  the  premium  adjustment 
table  eliminates  the  requirement  for 
these  sections. 

5.  Section  7. — Add  provisions  for 
insurance  in  California.  Alaska,  Maine, 
Massachusetts.  New  York,  Pennsylvania 
and  Florida.  This  allows  different 
planting  periods  to  be  identified  by  the 
actuarial  table  for  different  areas. 

6.  Section  9.d.— Effective  for  the  1986 
crop  year  allow  the  guarantee  only  on  t 
the  acreage,  share,  or  practice  reported 
but  credit  produtnion  on  the  acreage, 
share,  or  practice  actually  planted  if  the 
acreage,  share  or  practice  reported 

'  results  in  a  premium  less  than  the 
acreage,  share  or  practice  actually 
planted.  When  acres  are  underreported. 
the  production  from  all  acres  will  be 
applied  against  the  reported  acres  in 
calculating  indemnities.  This  change  will 
reduce  indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

7.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  on  or  before  the 
cancellation  date.  An  exception  will  be 
allowed  if  the  insured  can  show,  prior  to 
the  cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control. 

8.  Section  15.e. — Add  provisions  for 
California  and  change  certain  Florida 
coimties  to  more  accurately  reflect 
harvest  practices. 

9.  Section  17.g.— Add  a  definition  for 
the  term  "Loss  ratio"  to  clarify  its  use  in 
Section  5. 

10.  Section  17.J. — Add  a  definition  of 
"Planting  Period"  to  clarify  its  use  in  the 
policy. 

11.  Changes  in  the  Certified  Seed 
Potato  Option  Amendment  include: 

(a)  providing  limits  for  winter  test 
reading  of  elite  or  high  grade  foimdation 
potatoes; 

(b)  broadening  the  reference  to  seed 
potato  certifyiivg  agencies; 

(c)  providing  that  insurable  acreage 
grown  under  the  certified  seed  potato 
option  amendment  may  be  designated 
as  separate  units(s);  and 
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(d)  providing  that  a  daim  for 
indemnity  must  be  submitted  within  10 
days  after  an  insured  grower  receives 
reoorxls  bom  the  certifying  agency. 

12.  in  addition  to  the  policy  changes. 
FCIC  aho  proposes  to  eliminate  the 
cocfificaition  of  Appendix  A.  Federal 
crop  insurance  for  potatoes  has  been 
expanded  into  almost  all  counties  in 
which  potatoes  are  produced.  FCIC 
service  offices  will  be  able  to  advise  a 
producer  if  potato  insunace  is  offered  in 
any  county. 

FCIC  is  soliciting  comments  on  this 
proposed  rule  for  30  days  after 
publication  in  the  Federal  Register.  All 
written  comments  made  pursuant  to  this 
action  wiU  be  available  for  public 
inspection  in  the  Office  of  the  Manager 
during  regular  business  hours.  Monday 
through  Friday. 

List  of  SMb|ect»  ia  7  CFR  Part  422 

Crop  insurance.  Potatoes. 

PropoMdRul* 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  [7  U.S.C  1501  et  aeq). 
the  Federal  Crop  Imurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Potato  Crop  Insurance  Regulations 
(7  CFR  Part  422).  effective  for  the  1985 
and  succeeding  crop  years,  to  read  as 
follows: 

PART  A22-POTAJO  CROP 
INSURANCE  REGULATIONS 

SubfMrt— ItoguMtoo*  lor  0w  ins  and 
SuecMdbig  Crop  Taara 

Sm. 

422.1  Availability  of  potato  (Top  insurance. 

422.2  Premium  rates,  production  giiaraiitee«. 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

422.3  OMB  control  numbers. 

422.4  Creditors. 

422.5  Good  faith  retiaace  on 
misrept  eaentatioa. 

422.8    The  contract. 

422.7  The  application  and  policy. 

422.8  Certified  Seed  Potato  Optica. 
Authority:  Sees.  508,  518,  Pub.  L  75-43a  52 

Stat  73,  77  as  amended  (7  U.S.C.  1508, 1518) 

Subp«t-A«guiatlom  for  ttM  IMS  and 
Succaading  Crop  Yaars 

$422.1    Avalabaiy  o«  potato  crop 

Inauranea. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  potatoes  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act,  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 


$422.2 


(a)  The  Manager  shall  estabMsfa 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
potatoes  which  will  be  included  in  the 
actuarial  table  on  file  in  service  offices 
for  the  county  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

S  422^    OMB  control  number*. 
The  information  collection 
requirements  contained  in  these 
regulations  [7  CFR  422)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563-0003  and  056^ 
0007. 

$422.4    Cradttor*. 

An  interest  of  a  perscm  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

$422^    QoodtaHhraflancaon 


Notwithstanding  any  other  provision 
of  the  potato  insurance  contract, 
whenever  (a)  an  insured  person  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums,  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  person  is  not 
entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  person  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived,  and  (b)  the  Board  of  Directors 
of  the  Corporation,  or  the  Manager  in 
cases  involving  not  more  than 
$100,000.00,  Tmds  that:  (1)  An  agent  or 
employee  of  the  Corporation  did  in  fact 
make  such  misrepresentation  or  take 
other  erroneous  action  or  give  erroneous 
advice;  (2)  said  insured  person  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 


equitable,  such  insured  person  shall  be 
granted  relief  the  same  as  if  otherwise 
entitled  thereto. 

$422.6    Th«  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  potato  crop  at 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  service 
offices. 

942X7    Tha  application  and  poicy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  parson  to  cover  such 
person's  share  in  the  potato  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  dosing  date  on  file 
in  the  service  of^ce. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period    -, 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1985  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  potato 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new  ^ 
application. 

(d)  The  application  for  the  1965  and 
succeeding  crop  year  is  found  at  Subpart 
D  of  Part  400 — General  Administrative 
Regulations  (7  CFR  400.37.  400.38)  and 
may  be  amended  from  time  to  time  for 
subsequent  crop  years.  The  provisions 
of  the  Potato  Insurance  Policy  for  the 
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1965.  and  succeeding  crop  year  are  as 
follows: 

DEPARTMENT  OF  AGRICULTURE 

Fodwal  Crop  Insurance  Corporation 

Potato — Crop  Insurance  Policy 

(This  ia  a  continuouB  contact.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  ail  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire: 

(3)  Insects; 

(4)  Plant  disease: 

(5)  Wildlife; 
(8)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting;  unless  those  causes 
are  expected,  excluded,  or  limited  by  the 
actuarial  table  of  section  9e(5]. 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  Damage  that  occurs  or  becomes  evident 
after  the  potatoles  have  been  placed  in 
storage: 

'  (2)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants  or  employees; 

(3)  The  failure  to  follow  recognized  good 
potato  farming  practices; 

(4)  The  impoimdment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project;  or 

(5)  Any  cause  not  specified  in  section  la  as 
an  insured  loss, 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  potatoes 
planted  for  harvest  as  certified  seed  stock  or 
for  human  consumption,  which  are  grown  on 
insured  acreage,  and  for  which  we  provide  a 
guarantee  and  premium  rate  in  the  actuarial 
table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  potatoes  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us.  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  potatoes  at  the  time  of  each  planting 
period. 

d.  We  do  not  insure  any  acreage; 

(1)  Planted  with  non-certified  seed  except 
where  provided  by  the  actuarial  table; 

(2)  Which  does  not  meet  the  rotation 
procedures  required  by  the  actuarial  table: 

(3)  Where  the  farming  practices  carried  out 
are  not  in  accordance  with  the  farming 
practices  for  which  the  premium  rates  have 
been  established: 


(4)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  for  by  the  actuarial 
table  unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(5)  Which  is  destroyed,  it  is  practical  to 
replant  to  potatoes,  and  such  acreage  was  not 
replanted; 

(8)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table,  unless 
you  agree  in  writing  on  our  form  to  coverage 
reduction; 

(7)  Of  volunteer  potatoes: 

(8)  Planted  to  a  type  or  variety  of  potatoes 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table; 

(9)  Planted  with  another  crop;  or 

(10)  Planted  for  the  development  or 
production  of  hybrid  seed  or  for  experimental 
purposes. 

e.  Where  insurance  is  provided  for  an 
irrigated  practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good  potato 
irrigation  practice  at  the  time  of  planting;  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  potato  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occuring  after  the 
beginning  of  planting,  will  be  considered  as 
due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 

-f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  at  the  time  of  each 

planting  period  on  our  form: 

a.  All  the  acreage  of  fall,  winter,  spring  and 
summer-planted  potatoes  in  the  county  in 
which  yon  have  a  share; 

b.  The  practice;  and 

c.  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  potatoes  planted 
in  the  county.  This  report  must  be  submitted 
for  each  planting  period  on  or  before  the 
reporting  date  established  by  the  actuarial 
table  for  each  planting  period.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  have  submitted  on  this 
report.  If  you  do  not  submit  this  report  by  the 
reporting  date,  we  may  elect  to  determine  by 
unit  for  each  planting  period  the  insured 
acreage,  share,  and  practice  or  we  may  deny 
liability  on  any  unit  for  any  planting.  Any 
report  submitted  by  you  may  be  revised  only 
upon  our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  in  the  actuarial  table. 

b.  Coverage  level  2  wil^apply  if  you  have ' 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  try  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amotmt 


is  computed  by  multiplying  the  production 
guarantee,  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  each  planting. 

b.  Interest  will  accnie  at  the  rate  of  one 
and  one-half  percent  (1-V%%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1963 
crop  year  under  the  terms  of  the  Experience 
Table  contained  in  the  potato  policy  for  the 
1984  crop  year,  you  will  continue  to  receive 
the  benefit  of  that  reduction  subject  to  the 
following  conditionn 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  year 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  1984  policy; 

(4)  Once  the  loss  ratio  is  .00  no  further 
premium  reduction  will  be  applicable;  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

a.  Insurance  attaches  when  the  potatoes 
are  planted  (in  California  and  Florida 
insurance  attaches  when  the  potatoes  are 
planted  in  each  planting  period). 

b.  Insurance  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  potatoes  on  the 
unit: 

(2)  Harvesting  or  removal  from  the  field; 

(3)  Final  adjustment  of  a  loss: 

(4)  The  following  dates  of  the  calendar  year 
in  which  potatoes  are  normally  harvested: 

(a)  Connecticut,  Delaware.  Idaho, 
Maine,  Maryland,  Massachusetts, 
New  York.  Oregon.  Pennsylvania 

and  Washington October  31: 

(b)  Alaska October  1; 

(c)  All  other  states  except  California 

and  Florida. October  15 

(d)  California  and  Florida,  the  dates 
established  by  the  actuarial  table  for  each 
planting  period. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 
(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
potatoes  on  any  unit  are  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
pari  of  them; 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use;  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  potatoes  and 
given  written  consent  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant  for 
that  planting  period.  You  must  notify  us  when 
such  acreage  has  been  put  to  another  use. 
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(2)  You  must  give  ua  notice  at  least  IS  days 
before  the  beginniiig  of  harvest  if  you 
anticipate  a  loss  on  any  unit 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
respresentative  sample  of  the  unharvested 
potatoes  (at  least  10  feet  wide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of 
notice,  unless  we  give  you  »vritten  consent  to 
harvest  the  sample. 

(4)  in  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  30  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  potatoes  on  the 
unit: 

(b)  Harvest  of  the  unit  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  must  be  given  the  opportunity  to 
inspect  any  harvested  production  on  any  unit 
for  which  you  have  given  notice  of  probable 
loaa  if  such  production  will  not  be  delivered 
directly  to  a  processing  plant 

c.  You  must  obtain  written  consent  &om  us 
before  you  destroy  any  of  the  potatoes  which 
are  not  to  be  harvested. 

d.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

8.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  potatoes  on  the 
unit 

(2)  Harvest  of  the  unit:  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  EsUblish  the  total  production  of 
potatoes  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  \op». 

c  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  poUtoes  to  be  counted  (see 
section  9e): 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy: 

(1)  In  the  1965  crop  year  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  indemnity  will  be  reduced 
proportionately. 

(2)  In  the  1966  and  succeeding  crop  years 
resulu  in  a  lower  premium  than  the  premium 
determined  to  be  due.  the  production 
guarantee  on  the  unit  will  be  computed  on  the 
information  reported  and  not  on  the  actual 
information  determined.  All  production  from 
insurable  acreage,  whether  or  not  reported  as 
insurable  will  count  against  guarantee. 

e.  The  total  production  (hundred  weight)  to 
be  counted  for  a  unit  will  include  all 


harvested  marketable  and  appraised 
production  except  if  potatoes  are  marketed  or 
stored  without  an  acceptable  inspection,  the 
production  to  count  will  be  90  percent  of  the 
gross  weight  so  marketed  or  stored. 

(1)  The  extent  of  any  loss  may  be 
determined  at  the  time  the  potatoes  are 
placed  in  storage  or  delivered  to  a  processor. 

(2)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  potato  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause: 

(c)  Not  less  than  the  guarantee  for  any 
acreage  from  which  the  harvested  production 
is  disposed  of  without  our  prior  %vritten 
consent  and  such  disposition  prevents 
accurate  determination  of  marketable 
potatoes:  and 

(d)  Any  appraised  production  on 
unharvested  acreage. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  for  another  use  will  be  considered 
production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
potatoes  becomes  general  in  the  county  for 
the  planting  period: 

(b)  harvested;  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(4)  The  amount  of  production  of  any 
unharvested  potatoes  may  be  determined  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  insurance  period. 

(5)  When  you  elect  to  exclude  hail  and  fire 
as  insured  causes  of  loss  and  the  potatoes  are 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-7a 
"Request  to  Exclude  Hail  and  Fire". 

(6)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  bring  suit  or  action  against 
us  unless  you  have  complied  with  all  policy 
provisions.  If  a  claim  is  denied,  you  may  sue 
us  in  the  United  States  District  Court  under 
the  provisions  of  7  U.S.C.  1508(c).  You  must 
bring  suit  within  12  months  of  the  date  notice 
of  denial  is  mailed  to  and  received  by  you. 

h.  We  will  pay  the  loss  within  30  days  after 
we  reach  agreement  with  you  or  entry  of  a 
final  judgment.  In  no  instance  will  we  be 
liable  for  interest  or  damages  in  connection 
with  any  claim  for  indemnity,  whether  we 
approve  or  disapprove  such  claim. 

i.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  potatoes  are  planted  for 
any  crop  year,  any  indemnity  will  be  paid  to 
the  person(s)  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 


(1)  The  amount  of  indemnity  determined 
purauant  to  this  contract  without  regard  to 
any  other  insurance;  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purposes  of  this 
section,  the  amount,  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract  and  such  voidance 
will  be  effective  as  of  the  beginning  of  the 
crop  year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  pari  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  idemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  yeara,  only  on 
our  prescribed  form  and  with  our  approval. 
The  assignee  will  have  the  right  to  submit  the 
loss  notices  and  forms  required  by  the 
contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  trom  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss  then  right 
of  recovery  will  at  our  option  belong  to  us.  If 
we  recover  more  than  we  paid  you  plus  our 
expenses,  the  excess  will  be  paid  to  you, 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment  sale  or  other  disposition  of  all 
potatoes  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contact. 

15.  Life  of  contact:  cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  »vill  continue  in 
force  foi*  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  corp  year  by  giving  written 
notice  on  or  before  the  cancellation  date 
preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  finish  sati8factor>'  records  of  (he  previous 
years  production  to  us  on  or  before  the 
cancellation  date.  If  the  insured,  prior  to  the 
cancelation  date,  shows,  to  our  satisfaction. 
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that  records  are  unavailable  dot  to 
conditions  beyood  the  insured's  control,  such 
as  fire,  flood  or  other  natural  disaster,  the 
Field  Actuarial  Office  may  assign  a  yield  for 
that  year.  The  assigned  yield  will  not  exceed 
the  ten-year  average. 

d.  This  contract  will  terminate  as  to  crop 
year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year.  The  date  of  payment  of  the  amount 
due: 

(1)  If  deducted  from  an  indemnity  claim 
will  be  the  date  you  sign  the  claim;  or 

(2)  ff  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Deparment  of  Agriculture  will  be  the  date 
both  such  payment  and  set-off  are  approved. 

e.  The  cancellation  and  termination  dates 
are: 


StaM  tnd  county 


and  Si   Uici>  Countm.  Florida,  snd  il 

norida  a»m»im  tying  nuSi  Iharaol 
Contra  Costa.  San  Joaquin.  Calavara*  and 

AAp#ia  CounSaa,  CaStatnia  and  aN  CaMof* 

nia  oounaaa  lyviQ  aouth  ttiaraol. 
M  oeiar  Flonda  counttaa 


M  cttm  CaMomia  CuunSai  and  (■  oliar 


Saptao. 
Nov.  30. 
Dae.  31. 


Apr.  IS. 


f.  If  you  die  or  are  judicially  declared 
incompetent  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  if  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  partnerehip  will 
dissolve  the  partnership  unless  the 
parmenbip  agreement  provides  othenvise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
pereons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  five  consecutive  yean. 

16.  Contract  changes. 

We  may  change  any  of  the  terms  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by: 

(1)  |une  30  prior  to  the  cancellation  date  for 
counties  with  a  September  30  cancellation 
date: 

(2)  Septemlier  30  preceding  the  caoceUation 
date  for  counties  with  an  November  30,  or 
December  31  cancellation  date;  or 

(3)  December  31  preceding  the  cancellation 
date  for  counties  with  an  April  15 
cancellation  date. 

Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract 

17.  Meaning  or  terms. 

For  the  purposes  of  potato  crop  insurance: 
a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 


inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  potato  inaurance  in  the  county. 

b.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county,  as  shown  by  the  actuarial 
table. 

c.  "Oop  year"  means  the  period  within 
which  the  potatoes  are  normally  grown  and  ^ 
will  be  designated  by  the  calendar  year  in 
which  the  spring-planted  potatoes  are 
normally  harvested. 

d.  "Harvest"  means  the  digging  of  potatoes 
on  the  unit 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  acturial  table. 

f.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

g.  "Loss  ratio"  means  the  ratio  of 
indemnity(ies]  to  premiums(8). 

h.  "Marketable  potatoes"  means  potatoes 
acceptable  for  use  as  certified  seed  or  for 
human  consumption  and  which  meet  the 
standards  for  sale  through  market  ouUets  for 
the  area  and  as  may  be  further  defined  by  the 
actuarial  table. 

i.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

j.  "Planting  Period"  means  potatoes  planted 
within  the  dates  specified  by  the  actuarial 
table,  as  fall-planted,  winter-planted,  spring- 
planted  or  summer-planted. 

k.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
'approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

I.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the 
potatoes  or  a  share  of  the  proceeds 
therefrom. 

m.  "Unit"  means  all  insurable  acreage  of 
potatoes  in  the  county  on  the  date  of  planting 
for  the  crop  year 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  the 
potatoes  on  such  land  will  be  considered  as 
owned  by  the  lessee.  Land  which  would 
otherwise  be  one  unit  may  be  divided 
according  to  applicable  guidelines  on  file  in 
your  service  office  or  by  written  agreement 
with  lis.  We  will  determine  units  as  herein 
defined  when  the  acreage  is  reported.  Errors 
in  reporting  such  units  may  be  corrected  by 
us  to  conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  repwrted  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  of  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 


for  convenience  only  and  are  not  intended  to 
affect  the  constuction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  your  disagree  with  our 
determinations  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

§422.«    C«ntftod  MMl  potato  Option 


(a)  Notwithstanding  the  provisions  of 
S  422.7(d)(9)(e)  of  this  part,  an  insured 
producer  may,  upon  submission  and 
approval  of  a  Certified  Seed  Potato 
CJption  Amendment  elect  to  insure  all  of 
the  insurable  acreage  of  potatoes  grown 
for  certified  seed  in  which  the  insiu^d 
has  share,  under  the  provisions  of  the 
Certified  Seed  PoUto  Option 
Amendment  To  be  eligible  for  this 
amendment:  (1)  Insurance  must  be  in 
effect  imder  ihe  provisions  of  the  potato 
policy:  (2)  all  potatoes  grown  for  seed 
must  be  insured;  (3)  the  insured  must  be 
a  certified  seed  producer  having 
acceptable  production  records;  and  (4) 
the  management  practices  required  for 
the  production  of  certified  seed  potatoes 
as  stated  in  the  amendment  must  be 
met.  The  Certified  Seed  Potato  Option 
Amendment  shall  be  applicable  only  for 
one  crop  year.  A  new  amendment  must 
be  submitted  for  eadi  subsequent  crop 
year. 

(b)  For  those  insureds  who  elect  to 
insure  potatoes  under  this  Amendment 
all  provisions  of  the  Potato  crop 
insurance  policy  shall  apply  except 
those  in  ctmflict  with  the  amendment 
The  terms  of  the  amendment  are: 

U.S.  DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  iBaurance  Cotporatiaa 

Potato  Crop  Insurance  Micy— Certified 
^^ed  Potato  Option  Amendment 

Insured's  Name 

Address 


Contract  No. 

Corp  Year 

Identification  No. 
SSN Tax- 


When  you  submit  this  Amendment  each 
crop  year  on  or  l>efore  the  final  date  for 
accepting  applications  and  we  approve  such 
amendment  your  insurable  acreage  of 
potatoes  grown  for  certified  seed  will  be 
insured.  Provided: 
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1.  You  are  currently  insured  under  the 
potato  insurance  program; 

2.  All  potatoes  which  are  grown  for 
ovtified  teed  oo  insurable  acreage  are 
insured: 

3.  You  are  a  person  whose  potatoes  have 
qualified  as  certifled  seed  potatoes  for  the 
previous  five  yeara.  after  initial  approval,  you 
will  be  exempt  from  this  requirement  in 
subsequent  crop  years  provided  you  continue 
to  insure  your  certified  seed  potatoes  under 
this  amendment; 

4.  You  furnish  us  with  acceptable  records 
of  your  certified  seed  potato  acreage  and 
production  for  at  least  the  previous  5  years; 

5.  Potatotes  for  seed  are  not  grown  on  the 
ume  land  on  which  potatoes  have  been 
grown  more  than  2  years  out  of  every  4; 

«.  Elite  or  high-grade  foundation  seed 
potatoes  or  seed  potatoes  having  a  winter 
test  reading  of  not  more  than  3  percent 
common  virus  are  used  in  planting:  and 

7.  Your  acreage  insured  for  certified  seed 
production  is  managed  in  accordance  with 
standard  practices  and  procedures  required 
for  certification  as  prescribed  by  the 
certifying  agency  aiid  applicable  state 
regulations  regarding  seed  potato 
certification. 

Your  production  guarantee  and  premium 
rate  will  be  provided  by  the  actuarial  table 
for  certified  seed  potatotes.  If,  due  to 
insurable  causes  occurring  within  the 
insurance  period,  potato  production  will  not 
qualify  as  certified  seed  on  any  insured 
certified  seed  potato  acreage  within  a  unit. 
We  will  pay  you  one  dollar  ($1.00)  per  cwt., 
times  your  production  guarantee  for  such 
acreage,  times  your  share.  Any  production 
which  will  not  qualify  as  certified  seed 
because  of  your  failure  to  carry  out  the 
standard  practices  and  procedures  required 
for  certification  will  be  considered  lost  due  to 
uninsured  causes. 

Insurable  acreage  grown  under  the 
provisions  of  this  amendment  may  be 
designated  as  a  separate  unit(8). 

Any  claim  for  indemnity  on  a  unit  must  be 
submitted  to  us  on  our  form  no  later  than  10 
working  days  after  you  receive  your  records 
from  the  certification  agency. 

All  provisions  of  the  potato  policy  not  in 
conflict  with  this  amendment  will  be 
applicable. 

All  determinations  regarding  the  provisions 
of  this  amendment  will  be  made  by  us. 

This  amendment  is  not  continuous.  A  new 
amendment  must  be  submitted  each  crop 
year  to  take  advantage  of  the  certified  seed 
potato  option. 

The  insured  estimates  that  the  Certified 

Seed  Potato  Acreage  for  the crop 

year  will  be . 

Insured's  Signature  ^ —^ 

Date 


Corporation  Representative's  Signature  and 

Code  No. . 

Date 

Field  Actuarial  Office  Approval 

Date    — 


CoUactioa  of  Infonnatioa  and  Data  (Pikacy 
Act) 

The  following  statements  are  made  in 
accordance  with  the  Pricacy  Act  of  1974  (5 
U.S.C.  552(a)).: 

The  authority  for  requesting  the 
information  to  be  supplied  on  this  form  is  the 
Federal  Crop  Insurance  Act,  as  amended  (7 
U.S.C.  1501  et  seq.),  and  the  regulations  for 
insuring  potatoes  under  the  Potato  Crop 
Insurance  Regulations  (7  CFR  Part  442).  The 
information  requested  is  necessary  for  the 
Federal  Crop  Insurance  Corporation  (FCIC) 
to  process  the  option  to  insure  certified  seed 
potatoes,  determine  the  correct  premium  and 
indemnity,  and  to  determine  the  correct 
parties  to  the  insurance  contract.  The 
information  may  be  furnished  to  FCIC 
contract  agencies  and  contract  loss  adjustere. 
reinsured  companies,  other  U.S.  Department 
of  Agriculture  agencies,  Internal  Revenue 
Service,  Department  of  Justice,  or  other  State 
and  Federal  law  enforcement  agencies  if 
litigation  becomes  necessary,  and  in  response 
to  orders  of  a  court,  or  administrative 
tribunal  as  evidence  in  the  course  of 
litigation.  Furnishing  the  Social  Security 
number  is  voluntary  and  no  adveree  action 
will  result  from  failure  to  do  so.  Furnishing 
the  information,  other  than  the  Social 
Security  number,  is  also  voluntary,  however, 
failure  to  furnish  the  correct,  complete 
information  requested  except  the  Social 
Security  Number  may  result  in  rejection  of 
the  option  for  insuring  certified  seed 
potatoes,  and/or  subsequent  denial  of  any 
claim  for  indemnity  which  may  be  filed  under 
such  option.  The  failure  to  supply  correct, 
complete  information  may  substantially 
delay  acceptance  of  the  Certified  Seed  Potato 
Option  Amendment,  and/or  any  subsequent 
claim  for  indemnity. 

Done  in  Washington,  D.C  on  August  la 
1964. 

Peter  F.  Cole, 

Secretary.  Federal  Crop  Insurance 
Corporation. 

Dated:  November  15, 1984. 

Approved  by: 
Edward  Hews. 
Acting  Management 

n  Doc.  U-xno  niad  11-Z3-S4:  8:45  wii| 


7  CFR  Part  431 

(Docket  Na  1433S1 

Soyl>ean  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USD  A. 
action:  Proposed  rule. 


Following  is  the  Privacy  Act 
Statement  found  on  the  reverse  side  of 
the  Certified  Seed  Potato  Option 
Amendment 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Soybean  Crop  Insurance 
Regulations  (7  CFR  Part  431).  effective 
for  the  1985  and  succeeding  crop  years, 
to  provide  for  (1)  removing  the  Premium 
Adjustment  Table:  (2)  adding  as  a  cause 
of  loss  the  unavoidable  failure  of 


irrigation  water  supply;  (3)  changing  the 
method  of  computing  indemnities  when 
acreage,  share,  or  practice  is 
underreported;  (4)  changing  the  method 
of  crediting  replanting  payments;  and. 
(5)  deleting  Appendix  A  to  this  part.  The 
intended  effect  of  this  rule  is  to  comply 
with  the  provisions  of  Departmental 
Regulation  1512-1  with  regard  to  review 
of  regulations  issued  by  FCIC  for  need, 
currency,  clarity,  and  effectiveness.  The  ' 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended.  < 

dates:  Comment  Date:  Written 
comments,  data,  and  opinions  on  this 
proposed  rule  must  be  submitted  not 
later  than  December  26, 1984,  to  be  sure 
of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Department 
Regulation  No.  1512-1  (December  15. 
1983).  This  action  constitutes  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
August  1. 1989. 

Merrit  W.  Sprague.  Manager.  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17. 1981). 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region; 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investiment. 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title-Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
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Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  FlexibiHty 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
policy  for  insuring  soybeans  are: 

1.  Section  l.a. — Add  the  failure  of  the 
irrigation  water  supply  due  to 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  Section 
2.e.(2). 

2.  Section  6 — Specify  that  the 
replanting  payment  will  be  applied  to 
the  payment  of  the  premium  only  if  the 
billing  date  has  passed.  In  cases  when 
the  billing  date  for  a  crop  has  passed  on 
the  date  the  replanting  payment  is  made, 
the  replanting  payment  will  he  applied 
to  payment  of  the  billed  premium.  This 
is  a  change  from  the  previous  practice  of 
applying  the  replanting  payment  to  the 
outstanding  premium  in  all  cases. 

3.  Section  9.d.— Effective  for  the  1986 
and  succeeding  crop  years,  allow  the 
guarantee  only  on  the  acreage,  share,  or 
practice  reported  but  credit  production 
on  the  acreage,  share,  or  practice 
actually  planted  if  the  acreage,  share  or 
practice  reported  results  in  a  premium 
less  than  the  acreage,  share  or  practice 
actually  planted.  When  acres  are 
underreported,  the  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported,  and  will  reduce  the 
complexities  of  calculations. 

4.  Section  9 — Delete  the  requirement 
that  any  replanting  payment  be 
conbidered  an  indemnity.  This  change 
,^IIows  an  insured  to  collect  a  replanting 

payment  in  addition  to  an  indemnity 
equal  to  the  total  liability  for  the  unit  in 
the  event  of  a  total  loss.  Previously,  the 
total  of  any  replanting  payment  and 
indemnity  could  not  exced  the  FCIC 
liability  on  the  unit  in  the  event  of 
partial  loss. 

In  addition  to  the  policy  changes, 
FCIC  also  proposes  to  remove  the 
codification  of  Appendix  A.  Federal 
crop  insurance  for  soybeans  has  been 
expanded  into  almost  all  counties.  The 
FCIC  service  office  will  be  able  to 
advise  a  producer  if  soybean  insurance 
is  offered  in  any  county. 


FCIC  is  soliciting  comments  on  this 
proposed  rule  for  30  days  after 
publication  in  the  Federal  Register.  All 
written  comments  made  pursuant  to  this 
action  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  431 

Crop  insurance.  Soybeans. 
Proposed  rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  [7  U.S.C.  1501  et.  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Soybean  Crop  Insurance  Regulations 
(7  CFR  Part  431),  effective  for  the  1985 
and  succeeding  crop  years,  to  read  as 
follows: 

PART  431— SOYBEAN  CROP 
INSURANCE  REGULATIONS 

Subpart— Regulations  for  ttte  19SS  and 
Succeeding  Crop  Years 

Sec. 

431.1  Availability  of  soybean  crop 
insurance. 

431.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

431.3  OMB  control  numbera. 

431.4  Creditors. 

431.5  Cood  faith  reliance  on 
misrepresentation. 

431.6  The  contract. 

431.7  The  application  and  policy. 
Authority:  Sees.  506.  516,  Pub.  L.  75-430,  52 

Stat.  73,  77  as  amended  (7  U.S.C.  1506, 1516) 

Subpart— Regulations  for  the  1985  and 
Succeeding  Crop  Years 

§  431.1    Availabtllty  of  soybean  crop 
Insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  soybeans 
in  counties  within  the  limits  prescribed 
by  and  in  accordance  with  the 
provisions  of  the  Federal  Crop  Insurance 
Act,  as  amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corpor;ition. 

% 
§  431.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wliich  indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
soybeans  which  will  be  included  in  the 
actuarial  table  on  file  in  service  offices 
for  the  county  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 


elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

{431.3    OMB  control  numlters. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  431)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563-0003  and  0563- 
0007. 

S  431.4    CredHors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virture  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entiUe  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

S  431.S    Good  faitti  reHance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  soybean  insurance  contract, 
whenever  (a)  an  insured  person  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums,  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  person  is  not 
entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  person  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived,  and  (b)  the  Board  gf  Directors 
of  the  Corporation,  or  the  Manager  in 
cases  involving  not  more  than 
$100,000.00,  finds  that:  (1)  An  agent  or 
employee  of  the  Corporation  did  in  fact 
make  such  misrepresentation  or  take 
other  erroneous  action  or  give  erroneous 
advice;  (2)  said  insured  person  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  person  shall  be 
granted  relief  the  same  as  if  otherwise 
entitled  thereto.  Application  for  relief 
under  this  section  must  be  submitted  to 
the  Corporation  in  writing. 

§  431.6    TIM  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shaU  cover  the  soybean  crop  as 


pvowided  in  the  policy.  The  oontnct 
■hall  coeaial  of  the  appficatioo.  the 
policy,  and  the  ooonty  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 
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§491.7    Tiw 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  soybean  crop  as 
landlord,  owner-operator,  or  tenant  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reiect  any 
individual  application,  llie  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  or  contract 
changes  in  any  county,  by  placing  the 
extended  date  on  file  in  the  applicable 
service  offices  and  publishing  a  notice  in 
the  Federal  Ragistar  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  PCIC 
regulations  for  the  1965  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a 
soybean  contract  issued  under  such 
prior  regulations,  without  the  filing  of  a 
new  application. 

(d)  The  appUcation  for  the  1985  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
40a37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Soybean 
Insurance  Policy  for  the  1985  and 
succeeding  crop  years  are  as  follows: 

DEPAKTMENT  OF  AGRICULTURE 

Fwlatal  Crap  Insuruics  Corporation 

Soybean — Crop  Insurance  Policy 

(This  is  a  continuous  contract  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  wrill 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  yotir 
complianc*  with  all  applicable  provisions. 


ThroHglwat  this  policy,  "you"  and  "yo«ff" 
refer  to  the  insured  sliown  on  tlie  accepted 
Applicatioa  and  "wa,"  'us"  and  "our"  refer  to 
the  Federal  Crap  iBSuraace  Cofporatioa. 
Terms  and  Cooditiaas 

1.  Causes  of  ioas. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resultlof  froin 
the  foUo«nng  causes  occurring  «rithin  the 
insurance  period: 

(1)  Adverse  weather  oonditiona: 

(2)  Fire: 

(3)  Insects: 

(4)  Plant  disease: 

(5)  Wikllifa; 

(6)  Earthquake: 

(7)  Volcanic  eniptiou  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting: 

unless  those  causes  are  excepted,  exdudad. 
or  limited  by  the  actuarial  table  or  section 
0e(5). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect  mismanagement  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants  or  employees: 

(2)  The  failure  to  follow  recognized  good 
soybean  fanning  practices; 

(3)  The  impoundment  of  water  by  any 
govenunental,  public  or  private  dam  or 
reservoir  project  or 

(4)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  shsre  insured. 

a.  The  crop  insured  will  be  soybeans  which 
are  planted  for  harvest  as  beans,  which  are 
grown  on  insured  acreage  and  for  which  a 
guarantee  and  premium  rate  are  provided  by 
the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  soybeans  planted  on  insurable 
acreage  as  designated  by  the  actuarial  table 
and  in  which  you  have  a  share,  as  reported 
by  you  or  as  determined  by  us,  whichever  we 
elect. 

c  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  soybeans  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established; 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  soybeans,  and  such  acreage  was 
not  replantud: 

(4)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table,  unless 
you  agree  in  writing  on  our  form  to  coverage 
reduction: 

(5)  Of  valunteer  soybeans; 

(8)  Planted  to  a  type  or  variety  of  soybeans 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table; 

(7)  Planted  with  a  crop  other  than 
soybeans;  or 


(8)  Of  a  second  soybean  crop  following  a   - 
soybean  crop  harvested  in  the  same  crop 
year. 

e.  If  tasuranoe  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good 
soybean  irrigation  practice  at  the  time  of 
planting:  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  soybean  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  begiiuiing  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
faciUties  %vill  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 

f  Unless  otherwise  provided  in  the 
actuarial  table,  insurance  will  attach  only  on 
acreage  initially  planted  in  rows  far  enough 
apart  to  permit  cultivation:  but  if  such 
insured  acreage  is  destroyed  and  replanted, 
whether  in  the  same  manner  or  by 
broadcasting,  drilling,  or  in  rows  too  close  to 
permit  cultivation,  it  will  be  regarded  as 
insured  acreage  and  not  as  acreage  put  to 
another  use. 

g.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

h.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress  if  we.advise  you  of  the  limit  prior 
to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  soybeans  in  the 
county  in  which  you  have  a  share: 

b.  'The  practice;  and 

c.  Your  share  at  the  time  of  planting. 

You  mtut  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  soybeans  planted 
In  the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  have  submitted  on  this 
report.  If  you  do  not  submit  this  report  by  the 
reporting  date,  we  may  elect  to  determine  by 
unit  the  insured  acreage,  share,  and  practice 
or  we  may  deny  liability  on  any  unit.  Any 
report  submitted  by  you  may  be  revised  only 
upon  our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
will  be  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  before  the  closing  date  for 
submitting  applications  for  the  crop  year  as 
established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee,  times  the  price  election,  times  the 
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premium  rate,  times  the  Insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  V^%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
firat  day  of  the  month  following  the  firat 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1983 
crop  year  under  the  terms  of  the  Experience 
Table  contained  in  the  soybean  policy  for  the 
1984  crop  year,  you  will  continue  to  receive 
the  benefit  of  that  reduction  sub)ect  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  year 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  1964  policy: 

(4)  Once  the  loss  ratio  exceeds  .80  no 
further  premium  reduction  will  be  applicable: 

and 

(5)  Participation  must  t>e  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you, 
or  from  a  replanting  payment  if  the  billing 
date  has  passed  on  the  date  you  are  paid  the 
replanting  payment  or  from  any  loan  or 
payment  due  you  under  any  Act  of  Congress 
or  program  administered  by  the  United  States 
Department  of  Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  soybeans  are 
planted  and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  soybeans; 

b.  Combining,  threshing  or  removal  from 
the  field; 

c.  Final  adjustment  of  a  loss;  or 

d.  The  date  immediately  following  planting 
as  follows: 

(1)  Alabama,  Arkansas,  Florida, 

Georgia,  Louisiana,  Mississippi, 
North  Carolina,  South  Carolina, 
Texas  and  Virginia December  20: 

(2)  All  other  states December  10. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  You  want  our  consent  to  replant 
soybeans  damaged  due  to  any  insured  cause 
(To  quality  for  a  replanting  payment  the 
acreage  replanted  must  be  at  least  the  lesser 
of  10  acres  or  10  percent  of  the  insured 
acreage  on  the  unit]; 

(b)  During  the  period  before  harvest,  the 
soybeans  on  any  unit  are  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  them; 

(c)  You  want  our  consent  to  put  the  acreage 
to  another  use;  or 

(d)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occure. 
Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  soybeans 
and  given  written  consent.  We  will  not 
consent  to  another  use  until  it  is  too  late  to 
replant  You  must  notify  us  when  such 
acreage  is  replanted  or  put  to  another  use. 

(2)  You  must  give  us  notice  at  least  15  days 
before  the  t>eginning  of  harvest  if  you 
anticipate  a  loss  on  any  unit 

(3)  If  probable  loss  is  later  determined, 
inunediate  notice  must  be  given.  A 


representative  sample  of  the  unharvested 
soybeans  (at  least  10  feel  wide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of  notice 
unless  we  give  you  written  consent  to  harvest 
the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  30  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  soybeans  on  the 
unit 

(b)  Harvest  of  the  unit;  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  may  not  destroy  or  replant  any  of 
the  soybeans  on  which  a  replanting  payment 
will  be  claimed  until  we  give  consent. 

c.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  soybeans 
which  are  not  to  be  harvested. 

d.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  soybeans  on  the 
unit; 

(2)  Harvest  of  the  unit  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  tvill  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of 
soybeans  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
Insurance  period;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  imit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  sobyeans  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
Section  3  of  the  policy: 

(1)  In  the  1985  crop  year  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  indemnity  will  be  reduced 
proportionately. 

(2)  In  the  1986  and  succeeding  crop  yeara 
results  in  s  lower  premium  than  the  premium 
determined  to  be  due,  the  production 
guarantee  on  the  unit  will  be  computed  on  the 
information  reported  and  not  on  the  actual 
information  determined.  All  production  from 
the  insurable  acreage,  whether  or  not 
reported  as  insurable,  will  count  against  the 
production  guarantee. 

e.  The  total  production  (bushels)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Mature  soybean  production  which  is  not 
eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  14,0  percent. 

(2)  Mature  soybean  production  which,  due 
to  insurable  causes: 


(a)  Has  a  lest  weight  of  less  than  49  pounds 
per  bushel;  or 

(b)  Is  of  distinctly  low  quality,  as 
determined  by  a  grain  grader  licensed  under 
the  Federal  Grain  Inspection  Service  or  under 
the  United  States  Warehouse  Act  will  be 
adjusted  by: 

(i)  Dividing  the  value  per  bushel  of  such 
soybeans  by  the  price  per  bushel  of  U.S.  No.  2 
soybeans;  and 

(ii)  Multiplying  the  result  by  the  number  of 
bushels  of  such  soybeans. 
The  applicable  price  for  No.  2  soybeans  will 
be  the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  such 
soybeans  were  sold. 

(2)  Appraised  production  to  be  counted  will 
include: 

(a)  Unhaivested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  soybean  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause; 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
soybeans  becomes  general  in  the  county; 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(4)  The  amount  of  production  of  any 
unharvested  soybeans  may  be  determined  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  insurance  period. 

(5)  If  you  have  elected  to  exclude  hail  and 
lire  as  insured  causes  of  loss  and  the 
soybeans  are  damaged  by  hail  or  fire, 
appraisals  will  be  made  in  accordance  with 
Form  FCI-78,  "Request  to  Exclude  Hail  and 
Fire". 

(6)  The  commingled  production  of  dnits  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit 

f  A  replanting  payment  may  be  made  on 
any  insured  soybeans  replanted  after  we 
have  given  consent  and  the  acreage  replanted 
is  at  least  the  lesser  of  10  acres  or  10  percent 
of  the  insured  acreage  for  the  tmit 

(1)  No  replanting  payment  will  be  made  on 
acreage: 

(a)  On  which  our  appraisal  exceeds  90 
percent  of  the  guarantee; 

(b)  Initially  planted  prior  to  the  date  we 
determine  resonable:  or 

(c)  On  which  a  replanting  payment  has 
been  made  during  the  current  crop  year. 

(2)  The  replanting  payment  per  acre  will  be 
your  actual  cost  per  acre  for  replanting  but 
will  not  exceed  3  bushels  multiplied  by  the 
price  election,  the  product  of  which  is 
multiplied  by  your  share. 

If  the  information  reported  by  you  results  in  a 
lower  premium  than  the  actual  premium 
determined  to  be  due.  the  replanting  payment 
will  be  reduced  proportionately 
g.  You  must  not  sbandon  any  acreage  to  us. 
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h.  You  aay  not  bring  auit  or  action  t  _ 
lu  iinleM  you  hav*  complied  with  all  policy 
provisions.  If  a  claim  is  denied,  you  nay  aae 
ua  In  the  Unitad  SUtea  Ototrict  Court  under 
the  provisons  of  7  UJS.C  1S0S(c).  You  nual 
bring  suit  within  12  months  of  the  date  noMce 
of  denial  is  mailed  to  and  received  by  yoo. 

i.  We  will  pay  the  loss  within  30  days  after 
we  reach  agreement  with  you  or  entry  of  a 
final  judgment.  In  no  instaaoe  will  we  be 
liable  for  interest  or  damages  in  connection 
with  any  daim  for  indemnity,  whether  we 
approve  or  disapprove  such  daim. 

|.  If  you  die,  disappear,  or  are  judicially 
declared  incompatant,  or  if  you  »n  an  entity 
other  than  an  individual  and  sach  entity  is 
dissolved  after  the  soybeans  are  planted  for 
any  crop  year,  any  indemnity  will  be  paid  to 
the  personfs)  we  determine  to  be  beneficially 
entitled  thereto. 

k.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  hare  not  elected  to  exclude  fire 
insmvnce  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance;  or 

(2)  The  amomt  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  othtn-  hunrance.  For  the  porpoaes  of  this 
section,  the  amount  of  loss  froa  fire  will  be 
the  difference  between  the  feirgoarket  value 
of  die  production  on  the  unit  before  the  fire 
and  after  die  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract  and  such  voidance 
will  be  effective  as  of  the  beginning  of  the 
crop  year  writh  respect  to  widch  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indenmity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  {Recovery  of  lots  from  ■ 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  reserve  any  such 
rights.  If  we  pay  you  for  your  loss  then  your 
right  of  recovery  at  our  option  will  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  nnat  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment  sale  or  other  disposition  of  all 
soybeans  produced  on  each  unit  including 


aeyerate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  accaes  to  such  records  and  the 
farm  for  purposes  related  to  the  contract 

15.  Life  of  contract:  cancellation  and 
terminatioa. 

a.  This  contract  «vill  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  umtten  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  dale  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  ia  due.  The  date  of  payment  of  the 
amount  due: 

(1)  if  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim:  or 

(2)  if  deducted  from  payment  under  another 
program  administered  by  United  States 
Department  of  Agriculture  wrill  be  the  date 
both  such  payment  and  set-off  are  approved. 

d.  The  cancellation  and  termination  dates 
are: 
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e.  If  you  die  or  are  judidally  declared 
incompetent  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaratioa  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
cttip  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

L  The  contract  will  terminate  if  no  premium 
is  earned  for  five  consecutive  years. 

IS.  Contract  changes. 

We  may  change  any  of  the  terms  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  %vhich  indemnities 
are  computed  is  no  longer  offered,  the 


actuarial  table  will  provide  the  price  election 
which  you  are  deeoied  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellatioa  date  for  counties  with  an  April 
IS  canceUatioa  date  and  by  November  30 
preceding  the  cancellation  date  for  all  other 
counties.  Acceptance  of  any  changes  will  t>e 
conclusively  presumed  in  the  absence  of  any 
notice  from  yoe  to  cancel  the  contract 

17.  Meaning  of  terms. 

For  the  purposes  of  soybean  crop 
insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  youi  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  soybean  insurance  in  the  county. 

b.  "County"  means  thtf  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county,  as  shown  by  the  actuarial 
table. 

c  "Crop  jrear"  means  the  period  within 
which  the  soybeans  are  normally  grown  and 
will  be  designated  by  the  calendar  year  in 
which  the  soybeans  are  normally  harvested. 

d.  "harvest"  means  the  completion  of 
combining  or  threshing  of  soybeans  on  the 
unit 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  ns  and  shown  as 
such  by  the  actuarial  table. 

f.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  as. 

g.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

h.  "Replanting"  means  performing  the 
cultural  practices  necessary  to  replant 
insured  acreage  to  soybeans. 

i.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

j.  'Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the 
soybeans  or  a  share  of  the  proceeds 
therefrom. 

k.  "Unit"  means  all  insurable  acreage  of 
soybeans  in  the  county  on  the  data  of 
planting  for  the  crop  year. 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  commodity 
payment  or  any  consideration  other  than  a 
share  in  the  soybeans  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office  or  by  written 
agreement  with  us.  We  will  determine  units 
as  herein  defined  when  the  acreage  is 
reported.  Errors  in  reporting  such  units  may 
be  corrected  by  us  to  conform  to  applicable 
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guideM—  wfcan  adteatiBg  •  lees.  We  mmj 
cooaMar  aay  ecreaii  and  akare  Ikeieol 
reported  by  or  for  your  spouse  or  child  or  any 
member  of  your  household  to  be  your  bona 
fide  share  or  the  bona  fide  share  of  any  ether 
person  having  an  interest  therein. 

IS.  Descriptive  heedtngs. 

The  descriptive  headings  of  the  verioue 
policy  terms  and  conditioas  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
tha  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinaUons  in  aooordance  with  Appeel 
Regulations. 

20.  ^4otices. 

All  notices  reqoirad  to  be  given  by  you 
must  be  in  writing  aad  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  nvriting.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Approved  by  the  Board  of  Directors  on 
August  IS.  1964. 

Dated:  November  1$,  ISSt. 
Peter  F.Cole. 

Secretary,  Federal  Crop  Ineuraace 
Corporation^ 

Approved  by: 
Edward  Hews, 

ActJng  Manager. 

(FR  Doc  ai-lirsi  PUad  ll-»-ak  set  aiBl 
I  COM  S41»4»«l 


7  CFR  Part  436 
[Doc  No.  1437S] 

Tolkacco  (Quarantaad  Plan)  Crop 
Insurance  RagulaUona 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Proposed  rule. 

SUMMAirr.  The  Federal  Crop  Insuramx 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Tobacco  (Guaranteed 
Plan)  Crop  Insurance  Regulations  (7  CFR 
Part  436).  effective  for  the  1985  and 
succeeding  crop  years  to  provide  for  (1) 
Chaitging  to  a  mandatory  "Actual 
Production  History"  (APH)  basis  by 
removing  the  Premium  Adjustment 
Table  and  providing  for  cancellation  for 
not  furnishing  records:  (2)  adding  as  a 
cause  of  loss  the  unavoidable  failure  of 
irrigation  water  supply;  (3)  changing  the 
method  of  computing  indemnities  when 
acreage,  share  or  practice  is 
underreported:  (4)  changing  the 
definition  of  unit  to  encompass  the 
entire  ASCS  farm  serial  number,  and  (S) 
deleting  Appendb(  A.  The  intended 


effect  of  lids  nUe  i»to  comply  with  the 
proviskns  of  Departmental  Remlatioii 
1512-1  with  regard  to  review  of 
regulatioiu  issued  by  FCIC  for  need, 
currency,  clarity,  and  efiectiveness.  The 
authority  for  the  proonlgatioa  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
DATE  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  Zfi, 
1984,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  A^culture.  Washington.  0.C,  2025a 
FOR  FURTMCR  MFORMATION  COMTACr 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  US.  Department 
of  Agriculture.  Washington.  D.d.  20250. 
telephone  (202)  447-3325. 
SUPPlfMENTARY  MFOflMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15. 
1983).  lliis  action  constitutes  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
August  1. 198a 

Merritt  W.  Sprague,  Manager,  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defmed  by  Executive 
Order  No.  12291  (February  17, 1961). 
because  it  will  not  result  in:  (a)  An 
aimual  effect  on  the  economy  of  SlOO 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
governments,  or  a  geographical  region: 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  apply  are:  Tide — Crop 
Insurance:  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015.  Subpart  V.  published  at  48  FR 
29115  ()une  24, 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 


the  human  enviroiunent  health,  and 
safety.  Therefore,  neither  an 

Environmental  Assessment  nor  an 
Envittmmental  impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format  the  principal  changes  in  the 
tobacco  policy  are: 

1.  Section  l.a. — Add  the  failure  of 
irrigation  water  supply  because  of  an 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  isnplied  as  a  cause  of  loss  in  Section 
2.e.(2). 

2.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will  therefore 
reflect  the  actual  production  history  of 
the  crop  on  the  unit  Insureds  with  good 
loss  experience  who  are  now  receiving  a 
premium  discoimt  are  protected  since 
they  will  retain  any  discount  under  the 
present  schedule  through  the  1989  crop 
year  or  until  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

3.  Section  5. — Remove  the  provisions 
for  the  transfer  of  insurance  experience 
and  for  premiuim  computation  when 
participation  has  not  been  continuotis. 
Deletion  of  the  premitmi  adjustment 
table  eliminates  the  need  for  these 
provisions. 

4.  Section  9.d.— Elective  for  the  1986 
and  succeeding  crop  years,  allow  the 
guarantee  only  on  the  acreage,  share,  or 
practice  reported  but  credit  production 
on  the  acreage,  share,  or  practice 
actually  planted  if  the  acreage,  share  or 
practice  reported  results  in  a  premium 
less  than  the  acreage,  share  or  practice 
actually  planted.  When  acres  are 
underreported,  the  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities,  lliis  change  will  reduce  the 
indemnities  when  acres  are 
imderreported  and  will  reduce  the 
complexity  of  calculations. 

5.  Section  15.C. — ^Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  diat  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  change  to  mandatory 
APH. 

6.  Section  17.b. — Add  a  definition  for 
the  term  "ASCS"  to  clarify  its  use  in  the 
definition  of  the  term  "Unit". 

7.  Section  17.d. — Change  the  definition 
for  the  term  "County"  to  be  consistent 
with  other  marketing  quota  crop 
policies. 
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&  Section  17.). — Add  a  deRnition  for 
the  term  "Loss  ratio"  to  clarify  its  use  in 
Section  5. 

9.  Section  17.n. — Change  the  definition 
of  the  term  "Unit"  to  coniorm  to  a  single 
ASCS  farm  serial  number.  No  further 
division  will  be  allowed.  This  change 
will  reduce  the  problem  of  transferring 
production  from  one  unit  to  another. 

10.  In  addition  to  the  policy  changes 
FCIC  also  proposes  to  eliminate  the 
codification  of  Appendix  A.  All  FCIC 
service  offices  will  be  able  to  advise  a 
producer  where  tobacco  insurance  is 
offered. 

FCIC  is  soliciting  comments  on  this 
proposed  rule  for  30  days  after 
publication  in  the  Federal  Register.  All 
written  comments  made  pursuant  to  this 
action  will  be  available  for  public 
inspection  in  the  OfBce  of  the  Manager 
during  regular  business  hours,  Monday, 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  436 

Crop  insurance.  Tobacco  (guaranteed 
plan) 

Proposed  rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.SC.  1501  et sag.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Tobacco  (Guaranteed  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  436), 
effective  for  the  1985  and  succeeding 
crop  years,  to  read  as  follows: 

PART  436~TOBACCO  (GUARANTEED 
PLAN)  CROP  INSURANCE 
REGULATIONS 

Subpart— Regulations  for  ttie  1985  and 
Succeeding  Crop  Years 

436.1  Availability  of  the  guaranteed  plan  of 
tobacco  crop  insurance. 

436.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

436.3  OMB  control  nunbers. 

436.4  Creditors. 

*     436.5    Good  faith  reliance  on 
misrepresentation. 
436.8    The  contract. 
436.7    The  application  and  policy. 

Authority:  Sees.  506,  516,  Pub.  L  75-43a  52 
Stat  73,  77  as  amended  (7  U.S.C.  1506, 1516). 

Subpart— Regulations  for  ttie  1985  and 
Succeeding  Crop  Years 

§  436.1    AvailabMity  of  the  guaranteed  plan 
of  tobacco  crop  Insurance 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  tobacco  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act,  as 
amended.  The  counties  shall  be 


designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

S  436.2    Prsmiuin  rates,  production 
guarantsas,  coverage  levels,  and  prices  at 
wlilch  Indemnities  Shalt  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
tobacco  which  will  be  included  in  the 
actuarial  table  on  file  in  service  offices 
for  the  county  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

9436.3    OMB  control  numbers. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  436)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  tmder  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563-0003  and  0563- 
0007. 

§436.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

9436.5    Good  fsith  rsllanca  on 
mlsreprasantatloa 

Notwithstanding  any  other  provision 
of  the  tobacco  insurance  contract, 
whenever  (a)  an  insured  person  under  a 
contract  of  crop  insivance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums,  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  person  is  not 
entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  person  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived,  and  (b)  the  Board  of  Directors 
of  the  Corporation,  or  the  Manager  in 
cases  involving  not  more  than 
$100,000.00,  flnds  that:  (1)  An  agent  or 
employee  of  the  Corporation  did  in  fact 
make  such  misrepresentation  or  take 
other  erroneous  action  or  give  erroneous 
advice;  (2)  said  insured  person  relied 
thereon  in  good  faith;  and  (3)  to  require 


the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  person  shall  be 
granted  relief  the  same  as  if  otherwise 
entiUed  thereto.  Request  for  relief  under 
the  provision  must  be  requested  in 
writing  by  the  insured. 

9436.6  The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  tobacco  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  apphcation,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  ofRces. 

9436.7  The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  tobacco  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  ofHce  on  or 
before  the  apphcable  closing  date  on  tile 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  itb  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1985  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a 
tobacco  contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1985  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
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Administrative  Regulations  (7  CFR 
400.37. 400.38)  and  may  be  amended 
from  time  to  time  tat  subsequent  crop 
years.  The  provisions  of  the  Tobacco 
(Guaranteed  Plan)  Insurance  Policy  for 
the  1965  and  succeeding  crop  years  are 
as  foUowr 

DEPARTMENT  OF  AGIPCULTURE 

Federal  Crop  Insuranoa  ( 


Guaranteed  Production  Plan  of  Tobacco  Crop 
Insurance  Policy 

(This  is  ■  continuous  contract  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE;  We  will 
provide  the  insurance  descrit>ed  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we."  "us"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  ia  against 
unavoidable  loss  of  production  resulting  frooi 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire; 

(3)  Insects: 

(4)  Plant  disease: 

(5)  Wildlife; 

(6)  Earthquake: 

(7)  Volcanic  eruption:  or 

(s)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting: 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(5i. 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect  mismanagement  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants  or  employees; 

(2)  The  failure  to  follow  recognized  good 
tobacco  farming  practices: 

(3)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project:  or 

(4)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  Crop  insured  will  t>e  tobacco  of  the 
type  shown  as  insurable  in  the  actuarial 
table,  which  is  grown  on  insured  acreage  and 
for  which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  t>e  tobacco  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  tobacco  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established: 

(2)  On  which  the  tobacco  was  destroyed 
for  the  purpose  of  conforming  with  any  other 


program  administered  by  the  United  Slates 
Department  of  Agriculture; 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  tobacco,  and  such  acreage  is  not 
replanted; 

(4)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table,  unless 
you  agree  in  writing  on  our  form  to  coverage 
reduction; 

(5)  Planted  to  tobacco  of  a  discoust  variety 
under  the  provisions  of  the  tobacco  price 
support  program; 

(6)  Planted  to  a  type  or  variety  of  tobacco 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table;  or 

(7)  Tobacco  planted  for  experimental 
purposes. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good 
tobacco  irrigation  practice  at  the  time  of 
planting:  and 

(2J  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  tobacco  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  tieginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or' 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 
Insurance  will  not  attach  on  an  irrigated 
basis  on  acreage  otherwise  insurable  on  such 
basis  unless  it  is  designated  as  irrigated  at 
the  time  the  acreage  is  reported. 

f  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  mtist  report  on  our  form: 

a.  All  the  acreage  of  insurable  types  of 
tobacco  in  the  county  in  which  you  have  a 
share; 

b.  The  practice;  and 

c.  Your  share  at  the  time  of  planting 
You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  tobacco  planted  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  have  submitted  on  this 
report  If  you  do  not  submit  this  report  by  the 
reporting  date,  we  may  elect  to  determine  by 
unit  the  insured  acreage,  share,  and  practice 
or  we  may  deny  liability  on  any  unit.  Any 
report  submitted  by  you  may  be  revised  only 
upon  our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  The  production  guarantee  will  be 
reduced  by  35  percent  for  any  unharvested 
acreage. 

c.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

d.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 


5.  Annual  premium. 

a.  The  aiuuial  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  tite  production 
guarsBtae.  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  V^%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  oa 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  fbUowing  the  first 
premium  biUing  date. 

c  If  yon  are  eligible  for  a  premitsa 
reduction  in  excess  of  S  percent  based  oa 
your  insuring  experience  through  the  1983 
crop  y«ar  under  the  terms  of  the  Experience 
Table  contained  in  the  tobacco  policy  for  the 
1984  crop  year,  you  will  continue  to  receive 
the  t>enerit  of  that  reduction  8ut>(ect  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1980  crop  year 

(2)  The  premiom  redaction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  reduction  wilt  decrease 
becasse  <rf  «mfavorable  experience  in 
accordance  with  the  terms  of  the  1984  policy: 

(4)  Once  the  loss  ratio  exceeds  .80  no 
further  premium  reduction  will  apply:  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  tobacco  is 
planted  and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  tobacco; 

b.  Weighing-in  at  the  tobacco  warehouse; 

c.  Removal  of  the  tobacco  from  the  unit 
(except  for  curing,  grading.  {>acking  or 
immediate  dehvery  to  the  tobacco 
warehouse): 

d.  Final  adjustment  of  a  loss;  or 

^    e.  April  30  following  the  normal  harvest 
period. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest  the 
tobacco  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  it; 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use:  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 
Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  tobacco  and 
given  written  consent  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant  You 
must  notify  us  when  such  acreage  is  put  to 
another  use. 

(2)  You  must  give  us  notice  at  least  15  days 
before  the  begiiming  of  harvest  if  you 
anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested 
tobacco  (at  least  10  feet  wide  and  the  entire 
length  of  the  field)  must  remaui  unharvested 
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for  period  of  15  days  from  the  date  of  notice, 
unless  we  give  you  written  consent  to  harvest 
the  sample. 

(4)  Notice  must  be  given  immediately  if  any 
insured  tobacco  is  destroyed  or  damaged  by 
fire  during  the  insurance  period. 

(5)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  30  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  tobacco  on  the 
unit: 

(b)  The  date  marketing  or  other  disposal  of 
the  insured  tobacco  is  completed  on  the  unit; 
or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

h  YiMi  mist  obldin  wrIltKii  (.(insiinl  from  us 
before  you  destroy  any  of  the  tobacco  which 
is  not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  tobacco  on  the 
unit: 

(2)  The  dale  marketing  or  other  disposal  of 
the  insured  tobacco  on  the  unit  is  completed: 
or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of 
tobacco  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  tobacco  to  be  counted  (see 
section  9e): 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  product  by  your  share. 

d.  If  the  information  ceported  by  you  under 
section  3  of  the  policy:^ 

(1)  In  the  1985  crop  jAr  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  thfi  indemnity  will  be  reduced 
proportionately. 

(2)  In  the  1906  and  succeeding  crop  years 
results  in  a  lower  premium  than  the  premium 
determined  to  be  due,  the  production 
guarantee  on  the  unit  will  be  computed  on  the 
information  reported  and  not  on  the  actual 
information  determined.  All  production  from 
insurable  acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
g-iaramee. 

e.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
production. 

(1)  Tobacco  production  which,  due  to 
insurable  causes,  has  a  value  less  than  the 
market  price  for  tobacco  of  the  same  type, 
will  be  adjusted  by: 


(a)  Dividing  the  value  per  pound  by  the 
market  price  per  pound;  and 

(b)  Multiplying  the  product  by  the  number 
of  pounds  of  such  tobacco. 

(2)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  tobacco  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause: 

(c)  Only  the  appraisal  in  excess  of  35 
percent  of  the  production  guarantee  for  all 
other  unharvested  acreage. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
tobacco  becomes  general  in  the  county: 

(b)  Harvested:  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(4)  The  amount  of  producton  of  any 
unharvested  tobacco  may  be  determined  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  normal  harvest  period. 

(5)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  tobacco  is 
damaged  by  hail  or  Tire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  to  Exclude  Hail  and  Fire". 

(6)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  bring  suit  or  action  against 
us  unless  you  have  complied  with  all  policy 
provisions.  If  a  claim  is  denied,  you  may  sue 
us  in  the  United  States  District  Court  under 
the  provisions  of  7  U.S.C.  1  jOfl(c).  You  must 
bring  suit  within  12  months  uf  the  date  notice 
of  denial  is  mailed  to  and  received  by  you. 

h.  We  will  pay  the  loss  within  30  days  after 
we  reach  agreement  with  you  or  entry  of  a 
final  judgment.  In  no  instance  will  we  be 
liable  for  interest  or  damages  in  connection 
with  any  claim  for  indemnity,  whether  we 
approve  or  disapprove  such  claim. 

i.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  tobacco  is  planted  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person(s)  we  determine  to  be  benericially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  Are 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance;  or 

l2|Thf  iimoiiiit  l)V  whu  h  th«?  loss  Iroiii  lin- 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purposes  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 


We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  as  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract,  and  such  voidance 
will  be  effective  as  of  the  beginning  of  the 
crop  year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale  or  other  disposition  of  all 
tobacco  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
foroe  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either  - 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
preivous  year's  production  to  us  on  or  before 
the  cancellation  date.  If  the  insured,  prior  to 
the  cancellation  date,  shows,  to  our 
satisfaction,  that  records  are  unavailable  due 
lo  conditions  beyond  the  insured's  control, 
such  as  fire,  flood,  or  other  natural  disaster, 
the  Field  Actuarial  Office  may  assign  a  yield 
for  that  year.  The  assigned  yield  will  not 
exceed  the  ten-year  average. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
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amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  wiU  be 
the  date  you  sign  such  claim;  or 

(2)  if  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  payment  and  set  off  are  approved. 

e.  The  cancellation  and  termination  dates 
are  April  15. 

f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  five  consecutive  years. 

16.  Contract  Changes. 

We  may  change  any  of  the  terms  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  will  provide  the  price  election 
which  you  will  be  deemed  to  have  elected. 
All  contract  changes  will  be  available  at  your 
office  by  December  31  preceding  the 
cancellation  date.  Acceptance  of  any  changes 
will  be  conclusively  presumed  in  the  absence 
of  any  notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  Terms. 

For  the  purposes  of  guaranteed  tobacco 
crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  tobacco  insurance  in  the  county. 

b.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c.  "County"  means  the  county  shown  on 
the  application  and: 

(1)  Any  additional  land  located  in  a  local 
producing  area  bordering  on  the  county,  as 
shown,  by  the  actuarial  table;  and 

(2)  Any  land  identified  by  an  ASCS  Farm 
Serial  Number  for  the  county  but  physically 
located  in  another  county. 

d.  "Crop  year"\Q)canB  the  period  within 
which  the  tobacco  is  normally  grown  and  will 
be  designated  by  the  calendar  year  in  which 
the  tobacco  is  normally  harvested. 

e.  "Harvest"  means:  The  completion  of 
cutting  or  priming  of  tobacco  on  any  acreage 
from  which  at  least  20  percent  of  the 
production  guarantee  per  acres  shown  by  the 
actuarial  table  is  cut  or  primed. 

f.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 


h.  "Loss  ratio"  means  the  ratio  of 
indemnitylies)  to  premium(s). 

i.  "Market  price"  means  the  average  price 
determined  for  the  applicable  type  of 
tobacco.  Such  price  will  be  the: 

(1)  Average  price  for  the  preceding  crop 
year  for  any  unit  which  is  not  to  be 
harvested:  or 

(2)  The  average  price  for  the  current  crop 
year  for  any  unit  or  part  thereof  which  is 
harvested. 

j.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

k.  "Planting"  means  transplanting  the 
tobacco  plant  from  the  bed  to  the  field. 

1.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  for  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

m.  "Tenant"  means  a  person  who  rents 
land  from  another  person  for  a  share  of  the 
tobacco  or  a  share  of  the  proceeds  there&om. 

n.  "Unit"  means  all  insurable  acreage  of  an 
insurable  type  of  tobacco  in  the  county  in 
which  you  have  an  insured  share  on  the  date 
of  planting  for  the  crop  year  and  which  is 
identified  by  a  single  ASCS  Farm  Serial 
Number  at  the  time  insurance  first  attaches 
under  this  policy  for  the  crop  year.  Units  will 
be  determined  when  the  acreage  is  reported. 
We  may  reject  or  modify  any  ASCS 
reconstitution  for  the  purpose  of  unit 
definition  if  the  reconstitution  was  in  whole 
or  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 
Errors  in  reporting  units  may  be  corrected  by 
us  when  adjusting  a  loss. 

18.  Descriptive  Headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to   ^ 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices.  t 
All  notices  required  to  be  given  by  you 

must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Approved  by  the  Board  of  Directors  on 
August  16. 1984. 
Petsr  F.  Cole. 

Secretary.  Federal  Crop  Insurance 
Corporation. 

Dated:  November  15, 1964. 


Approved  by: 
Edward  Hews, 

Acting  Manager. 

im  Doc  84-307W  Filed  11-Z3-M:  S.-4S  ami 
MLUNQ  COOC  341»-M-H 


7  CFR  Part  438 

IDocktt  Na  1453S] 

Canning  and  Processing  Tomato  Crop 
Insurance  Regulations 

aoency:  Federal  Crop  Instirance 
Corporation.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Canning  and  Processing 
Tomato  Crop  Insuance  Regulations  [7 
CFR  Part  438),  effective  for  the  1985  and 
succeeding  crop  years.  The  intended 
effect  of  this  rule  is  to  comply  with  the 
provisions  of  Departmental  Regulation 
1512-1  with  regard  to  review  of 
regulations  issued  by  FCIC  for  need, 
currency,  clarity,  and  effectiveness.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  26, 
1984,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insuance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  D.C.  20250. 
FOR  nrnxHER  mroiiMATtON  comtact: 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington,  D.C.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15. 
1983).  This  action  constitutes  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
data  established  for  these  regulations  is 
August  1, 1989. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17. 1981). 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region; 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment. 
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productivity,  innovation,  or  the  ability  of 
U.S.-ba8ed  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals;  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  apply  are:  Title — Crop 
Insurance:  Number  ia450. 

This  program  is  not  subiect  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  dune  24. 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  FlexibiUty 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  eovironment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
policy  for  insuring  canning  and 
processing  tomatoes  are: 

1.  Section  l.a. — Add  the  failure  of 
irrigation  water  supply  because  of 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  Section 
2.6.(2). 

2.  Section  5.a. — Remove  the  Premium 
Adjtistment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  bans.  Coverages  will  therefore 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  goods 
loss  experience  who  are  now  receiving  a 
premium  discount  are  protected  since 
they  will  retain  any  discount  under  the 
present  schedule  through  1989  crop  year 
or  until  their  loss  experience  causes 
them  to  lose  the  advantage,  whichever  is 
eariier. 

3.  Section  5. — Remove  the  provisions 
for  the  transfer  of  insurance  experience 
and  for  premium  computation  when 
participation  has  not  been  continuous. 
Deletion  of  the  premium  adjustment 
table  eliminates  the  need  for  these 
provisions. 

4.  Section  9.d.— Effective  for  the  1986 
and  succeeding  crop  years,  allow  the 
guarantee  only  on  the  acreage,  share,  or 
practice  reported  but  credit  production 
on  the  acreage,  share,  or  practice 
actually  planted  if  the  acreage,  share  or 
practice  reported  results  in  a  premium 
less  than  the  acreage,  share  or  practice 
actually  planted.  When  acres  are 
underreported,  the  production  from  all 


acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

5.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  change  to  mandatory 
APH. 

6.  Section  17.g. — Add  a  definition  for 
the  term  "Loss  ratio"  to  clarify  its  use  in 
Section  5. 

In  addition  to  the  policy  changes  FCIC 
also  proposes  to  eliminate  the 
codification  of  Appendix  A.  Federal 
crop  insurance  for  canning  and 
processing  is  presently  limited  to  a  few 
counties  where  commerical  production 
of  canning  and  processing  tomatoes  is  a 
major  agricultural  pursuit.  The  FCIC 
service  offices  in  these  counties  will  be 
able  to  advise  producers  if  this 
insurance  is  o^ered  in  their  location. 

FCIC  is  soliciting  comments  on  this 
proposed  rule  for  30  days  after 
publication  in  the  Federal  Register.  All 
written  conmients  made  pursuant  to  this 
action  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  438 

Crop  insurance.  Canning  and 
processing  tomato. 

PropoaedRule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Canning  and  Processing  Tomato 
Crop  Insurance  Regulations  (7  CFR  Part 
438),  effective  for  the  1985  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  43«— CANNING  AND 
PROCESSING  TOMATO  CROP 
INSURANCE  REGULATIONS 

Subpart— Regulations  lor  ttte  1985  and 
Succasdlnq  Crop  Years 

438.1  Availability  of  tomato  crop  insurance. 

438.2  Premium  rales,  production  guarantees, 
levels  of  coverage,  and  prices  at  which 
indemnities  shall  be  computed. 

438.3  OMB  control  numbers. 

438.4  Creditors. 

438.5  Good  faith  reliance  on 
misrepresentation. 


438.6  The  contract. 

438.7  The  application  and  policy. 
Authority:  Sees.  SOe.  518.  Pub.  L  75-430.  52 

Stat.  73, 77  as  amended  (7  U.S.C.  1508. 1518). 

Subpert— Regutatfons  for  ttte  IMS  and 
Succeeding  Crop  Yeara 

S  438. 1    AvaiiabUlty  of  tomato  crop 
Insuranoa. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  tomatoes 
in  counties  within  the  limits  prescribed 
by  and  in  accordance  with  the 
provisions  of  the  Federal  Crop  Insurance 
Act,  as  amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

9  438.2    Prenilufn  rates,  pro<luction 
guarantass,  oovsraga  levels,  and  pricas  al 
wrNCt)  Indamnitias  shall  be  contputsd. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
idemnities  shall  be  computed  for 
tomatoes  which  will  be  included  in  the 
actuarial  table  on  file  in  service  offices 
for  the  county  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

9438.3  OMB  control  nurobara. 
The  information  collection 

requirements  contained  in  these 
regulations  [7  CFR  438)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563^0003  and  0563- 
0007. 

9438.4  Craditora. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract 

(438.5    Good  f altti  rallanca  on 
mlarsprssantation. 

Notwithstanding  any  other  provision 
of  the  tomato  insurance  contract, 
whenever. 

(a)  An  insured  person  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums,  or  (2)  has  suffered 
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a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  person  is  not 
entitled  to  an  idemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  person  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived,  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100,000.00, 
finds  that:  (1)  An  agent  or  employee  of 
the  Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice;  (2)  said  insured  person  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  person  shall  be 
granted  relief  the  same  as  if  otherwise 
entitled  thereto. 

9438.6  The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  tomato  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

9438.7  The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  tomato  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  or  contract 
changes  in  any  county,  by  placing  the 
extended  date  on  file  in  die  applicable 
service  offices  and  publishing  a  notice  in 
the  Federal  Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 


discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1985  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  tomato 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1985  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Canning 
and  Processing  Tomato  Insurance  Policy 
for  the  1985  and  succeeding  crop  years 
are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crap  Insursoca  Coiporation 

Canning  and  Processing  Tomato  Crop 
Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Apphcation  and  "we."  "us"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  Loss. 

a.  The  insurance  provided  is  against 
Unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Insects; 

(4)  Plant  disease; 

(5)  WUdhfe; 

(6)  Elarthquake: 

(7)  Volcanic  eruption:  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting; 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(5). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants  or  employees; 

(2)  The  failure  to  follow  recognized  good 
tomato  farming  practices; 

(3)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project: 

(4)  Failure  to  market  the  tomatoes  when 
such  failure  is  not  due  to  an  insurable  cause; 
or 

(5)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 


'   a.  The  crop  insured  will  be  tomatoes  which 
are  planted  for  harvest  as  canning  or 
processing  tomatoes,  which  are  grown  on 
insured-acreage  and  for  which  a  guarantee 
and  premium  rate  are  provided  by  the 
actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  tomatoes  planted  on  insurable 
acreage  as  designated  by  the  actuarial  table 
and  in  which  you  have  a  share,  as  reported 
by  you  or  as  determined  by  us,  whichever  we 
elect.  . 

c.  The  insured  share  will  be  your  share  as 
landlord,  o«vner-operator,  or  tenant  in  the 
insured  tomatoes  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  Which  is  not  grown  under  a  contract 
with  a  canner  or  processor  or  excluded  from 
the  canner  or  processor  contract  for,  or 
during,,  the  crop  year  (the  contract  must  be 
executed  and  effective  before  you  report  your 
acreage); 

(2)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  fanning  practices 
for  which  the  premium  rates  have  l>een 
established; 

(3)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  for  by  the  actuarial 
table  unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(4)  Which  is  destroyed,  it  is  practical  to 
replant  to  tomatoes,  but  such  acreage  is  not 
replanted: 

(5)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table,  unless 
you  agree  in  writing  on  our  forai  to  coverage 
reduction: 

(8)  Of  volunteer  tomatoes; 

(7)  Planted  to  a  type  or  variety  of  tomatoes 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table:  or 

(8)  Planted  for  the  development  or 
production  of  hybrid  seed  or  for  experimental 
purposes.  * 

e.  If  insiu^nce  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good 
tomato  irrigation  practice  at  the  time  of 
planting;  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  tomato  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  of 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 

f  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 

You  must  report  on  our  form: 

».  All  the  acreage  of  tomatoes  in  the  county 
in  which  you  have  a  share: 

b.  The  practice:  and 

c.  Your  share  at  the  time  of  planting: 

You  must  designate  separately  any  acreage        " 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  tomatoes  planted 
in  the  county.  This  report  must  l>e  submitted 
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ammally  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indeomities  may  be  determined  on  the  basis 
of  information  you  have  submitted  on  this 
report.  If  you  do  not  submit  this  report  by  the 
reporting  date,  we  may  elect  to  determine  by 
unit  the  insured  acreage,  share,  and  practice 
or  we  may  deny  liability  on  any  unit  Any 
report  submitted  by  you  may  be  revised  only 
upon  our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

*  a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  The  production^uarantees  are 
progressive  by  periods  as  designated  by  the 
actuarial  table. 

c.  Any  acreage  of  tomatoes  damaged  to  the 
extent  that  growers  in  the  area  generally 
would  not  further  care  for  the  tomatoes  will 
be  deemed  to  have  been  destroyed  even 
though  the  tomatoes  continue  to  be  cared  for. 
The  production  guarantee  for  such  acreage 
will  be  the  guarantee  designated  by  the 
actuarial  table  for  the  period  in  which  such 
destruction  occurs.  The  final  stage  guarantee 
will  apply  only  to  harvested  acreage. 

d.  Coverage  level  2  will  apply  if  you  have 
not  elected  ■  coverage  level. 

e.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  application  for  the  crop  year  as 
established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amotmt 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  biterett  will  accroe  at  the  rate  of  one 
and  one-half  percent  (1  V^X)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c  If  you  are  eligible  for  a  premium 
redaction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1983 
crop  year  under  the  terms  of  the  Experience 
Table  contained  in  the  tomato  policy  for  the 
1984  crop  year,  you  will  continue  to  receive 
the  benefit  of  that  reduction  subiect  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  year 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  1984  policy: 

(4)  Once  the  loss  ratio  exceed  .80  no  further 
premium  reduction  will  be  applicable;  and 

(5)  Participation  must  be  continuous. 
ft.  Deductions  for  debt. 

Any  unpaid  anwunt  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  tomatoes  are 
planted  and  ends  at  the  earUest  of: 

a.  Total  destruction  of  the  tomatoes; 


b.  Harvest  or  removal  from  the  field: 

c  Final  adjustment  of  a  loss;  or 

d.  The  following  dates  of  the  calendar  year 
in  which  tomatoes  are  normally  harvested: 

(IJ  California „ October  20 

(2)  All  other  states. October  10 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
tomatoes  on  any  unit  are  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  them; 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use;  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  tomatpes 
and  given  written  consent.  We  will  not 
consent  to  another  use  until  it  is  too  late  to 
replant.  You  must  notify  us  when  such 
acreage  is  put  to  another  use. 

(2)  You  must  give  us  notice  at  least  15  days 
before  the  beginning  of  harvest  if  you 
anticipate  a  loss  on  any  unit 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested 
tomatoes  (at  least  10  feet  wide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of 
notice,  unless  we  give  you  written  consent  to 
harvest  the  sample. 

(4)  If  an  indemnity  is  to  be  claimed  on  any 
unit  notice  must  be  given  immediately. 

(a)  When  harvest  would  normally  start  if 
any  acreage  on  the  unit  is  not  to  be 
harvested; 

(b)  After  discontinuance  of  harvest  on  the 
unit; 

(c)  If  you  are  unable  to  deliver  production 
to  the  canner  or  processor  or 

(d)  When  harvest  is  completed  on  the  unit. 

(5)  In  addition  to  the  notices  otherwise        • 
required  (unless  notice  has  been  given  under 
subsection  (4)  above,)  if  you  are  going  to 
claim  an  indemnity  on  any  unit,  we  must  be 
given  notice  not  later  than  30  days  after  the 
earlier  of: 

(a)  Total  destruction  of  the  tomatoes  on  the 
unit:  or 

(b)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  The  tomato  vines  on  any  hand  harvested 
acreage  must  not  be  destroyed  until 
inspected  by  us  if  an  indemnity  is  to  be 
claimed  on  the  unit. 

c.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  tomatoes  which  are 
not  to  be  harvested. 

d.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  tomatoes  on  the 
unit; 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of 
tomatoes  on  the  unit  and  that  any  loss  of 


production  has  been  directly  caused  by  one 
or  more  of  the  insured  caused  during  the 
insurance  period;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2]  Subtracting  therefrom  the  total 
production  of  tomatoes  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  product  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy: 

(1)  In  the  1985  crop  year  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  indemnity  will  be  reduced 
proportionately. 

(2)  In  the  1986  and  suceeding  crop  years 
results  in  a  lower  premium  than  the  actual 
premium  determined  to  be  due,  the 
production  guarantee  on  the  unit  will  be 
computed  on  the  information  reported  and 
not  on  the  actual  information  determined.  All 
production  from  insurable  acreage,  whether 
or  not  reported  as  insurable  will  count 
against  the  production  guarantee. 

e.  The  total  production  (tons)  to  be  counted 
for  a  unit  will  include  all  harvested  and 
appraised  production. 

(1)  All  tomato  production  marketed  and 
any  tomato  production  which  does  not  meet 
the  quality  requirements  of  the  canner  or 
processor  cootract  due  to  not  being  timely 
marketed  will  be  considered  production  to 
count. 

(2)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  tomato  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  put  to  another 
use  without  our  prior  written  consent,  or 
damaged  solely  by  an  uninsured  cause: 

(c)  For  acreage  which  does  not  qualify  for 
the  final  period  guarantee,  any  amount  of 
appraised  and  harvested  production  in 
excess  of  the  difference  between  the  final 
period  guarantee  and  the  guarantee 
applicable  to  such  acreage  will  be  counted, 
except  that  all  appraised  production  lost  due 
to  uninsured  causes  will  be  counted. 

(3)  Our  appraisal  on  insured  acreage  for 
which  we  have  given  written  consent  to  be 
put  to  another  use  will  be  considered 
production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
tomatoes  becomes  general  in  the  county: 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(4)  The  amount  of  production  of  any 
unharvested  tomatoes  may  be  determined  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  insurance  period. 

(5)  If  you  have  elected  to  exclude  hail  and 
fire  as  insured  causes  of  loss  and  the 
tomatoes  are  damaged  by  hail  or  fire, 
appraisals  will  be  made  in  accordance  with 
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Form  PCl-78,  lleqant  to  Exclude  Hail  and 
Fire-. 

(6)  The  commingled  pradaction  off  mita  will 
be  allocated  to  sach  unita  in  proportion  to  oar 
liability  on  the  harvested  acreage  of  each 
unit 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  bring  suit  or  action  against 
us  unless  you  have  complied  with  all  policy 
provisions.  If  a  claim  is  denied,  you  may  sue 
us  in  the  United  States  District  CouH  uitder 
the  provisions  of  7  U.S.C  lSOe(c).  You  must 
bring  suit  within  12  months  of  ttte  date  notice 
of  denial  is  mailed  to  and  received  by  you. 

h.  We  will  pay  the  loss  within  30  diays  after 
we  reach  agreement  with  you  or  entry  of  a 
final  judgment.  In  no  instance  vrill  we  be 
liable  for  interest  or  damages  in  connection 
with  any  daim  for  indemnity,  whether  we 
approve  or  disapprove  such  daiim. 

i.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  tomatoes  are  planted  for 
any  crop  year,  any  indemnity  will  be  paid  to 
the  personfs)  we  determine  to  be  l>eneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  fbr  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  otiier  insurance:  or 

(2)  The  amount  by  which  the  loas  from  tire 
exceeds  the  indemnity  paid  or  payable  ander 
such  other  insurance.  For  the  purposes  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  feet  or  committed  any  fraud 
relating  to  the  contract,  and  such  voidance 
will  be  effective  as  of  the  beginning  of  the 
crop  year  with  respect  to  which  such  act  or 
omisaion  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
fight  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  Tlie  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
pari  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loas  then  your 
right  of  recovery  will  at  our  option  belong  to 


us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  fbr  two  years  after  tlie  time 
of  loss,  records  of  the  harvesting,  storage. 
shipment,  sale  or  other  disposition  of  afl 
tomatoes  produced  on  each  unit  including 
separate  records  showiitg  the  same 
information  fbr  production  from  any 
uninsured  acreage.  Any  person  desi^Mted  by 
ua  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract 

15.  Life  of  contract:  cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  tiw 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  fbr  audi  crap 
year.  Thereafter,  the  contract  will  contime  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  tliia 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  %vill  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  t>efc>re 
the  canoellatioa  date.  If  the  inanred.  prior  to 
the  cancellation  date,  shows,  to  our 
satisfaction,  that  records  are  unavailable  due 
to  conditions  beyond  the  insured's  controL 
such  as  fire,  flooid  or  other  natural  disaster. 
the  Field  Actuarial  office  may  assign  a  yield 
for  ^t  year.  The  assigned  yield  will  not 
exceed  the  ten-year  average. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  terminatioa  date  preceding  such 
crop  year  for  the  contract  on  which  (Ate 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 

the  date  you  sign  such  claim:  or  * 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
[)epartment  of  Agriculture  will  be  the  date     y 
both  such  payment  and  set-offs  are  approvedH 

e.  The  cancellation  and  termination  datea 
are: 
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f.  If  you  die  or  are  judicially  declared 
incompetent  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnerahip  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  five  consecutive  yean. 

16.  Contract  change*. 


We  may  diange  any  of  the  terms  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  which  indamnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  for  counties  with  an  April 
15  cancellation  date  and  by  November  30 
preceding  the  cancellatiaa  date  for  all  other 
countries.  Acceptance  of  any  changes  will  be 
condusively  presumed  in  the  abseooe  of  any 
notice  from  you  to  cancel  the  contract 

17.  Meaning  of  terma 

For  the  purposes  of  canning  and  processing 
tomato  crop  insurance: 

a.  "Actuarial  table"  means  the  fonns  and 
related  material  for  the  crop  year  approved 
by  ua  which  are  available  for  public 
inspection  in  your  service  ofTioe,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  oonpiitiag 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  tomato  insurance  in  the  county. 

b.  "County"  meaiu  the  cotmty  8ho*va  oo 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county,  as  shown  by  the  actuarial 
table. 

c.  "Crop  year"  means  the  period  within 
which  the  tomatoes  are  nonnally  grown  and 
will  be  designated  by  the  calendar  year  in 
which  the  tomatoes  are  normally  harvested. 

d.  "Harvest"  or  "harvested"  as  to  any 
insured  acreage  not  deemed  to  have  been 
destroyed  earlier,  means  severance  of 
tomatoes  from  the  «<tnes  and  delivery  of  aoch 
tomatoes  under  your  contract  with  a  canner 
or  processor. 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

f.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  ua. 

g.  "Loss  ratio"  means  the  ratio  of 
indemnity(ies)  to  premium(s). 

h.  "Person"  means  an  individual 
partnership,  asaodatioa  chtporation.  estate, 
trust  or  other  business  enterprise  or  legal 
entity,  and  wherever  applic^ila,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

i.  "Service  office"  means  the  ofHoe 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

j.  'Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the 
tomatoes  or  a  share  of  the  prooeeda 
therefrom. 

k.  "Unit"  means  all  insurable  acreage  of 
tomatoes  in  the  county  on  the  date  of 
planting  for  the  crop  year 

(1)  In  which  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basia. 

Land  rented  for  cash,  a  fixed  commodity 
payment  or  any  consideration  other  than  a 
share  in  the  tomatoes  on  auch  land  will  be 
considered  aa  owned  by  the  leasee.  Land 
which  would  otherwise  be  one  unit  may  be 
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divided  according  to  applicable  guidelines  on 
Tile  in  your  service  office  or  by  %vritten 
agreement  with  us.  Units  as  herein  defined 
will  be  detennined  when  the  acreage  is 
reported.  Errors  in  reporting  units  may  be 
corrected  by  us  to  conform  to  applicable 
guidelines  when  adjusting  a  loss.  We  may 
consider  any  acreage  and  share  thereof 
reported  by  or  for  your  spouse  or  child  or  any 
member  of  your  household  to  be  your  bona 
fide  share  or  the  bona  fide  share  of  any  other 
person  having  an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Approved  by  the  Board  of  Directors  on 
August  16, 1964. 
Peter  F.  Cole, 

Secretary,  Federal  Crop  Insurance 
Corporation. 

Dated:  November  15. 1984. 

Approved  by: 
Edward  Hews. 
Acting  Manager. 
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Federal  Grain  Inspection  Servica 
7  CFR  Part  800 

Weighing  Provisions  and  Procedures 

agency:  Federal  Grain  Inspection 
Service.  USDA. 


ACTION:  (Proposed  rule. 


SUMMAKV.  In  compliance  with  the 
requirements  for  periodic  review  of 
existing  regulations,  the  Federal  Grain 
Inspection  Service  (FGIS  or  Service) 
reviewed  and  proposes  to  revise  the 
regulations  under  the  United  States 
Grain  Standards  Act  (Act),  as  amended, 
concerning  Weighing  Provisions  and 
Procedures  to  condense  certain  language 
and  reorganize  the  text  to  facilitate  the 
use  of  the  regulations.  The  proposal 
would  establish  provisions  for  applying 
additives  to  grain  for  the  purpose  of 


controlling  insects,  reducing  dust,  and 
identifying  grain. 

DATE  Comments  must  be  submitted  on 
or  before  January  25, 1985. 
ADDRESS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr.. 
Information.Resources  Management 
Branch.  FGIS,  USDA.  Room  0667  South 
Building,  1400  Independence  Avenue, 
SW..  Washington,  D.C.  20250,  telephone 
(202)  382-1738.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  during 
regular  business  hours  (7  CFR  1.27  (b)). 
FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr.,  address  as  above, 
telephone  (202)  382-1738. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the>Order. 

Regulatory  Flexibility  Act  Certification 

Dr.  Kenneth  A.  Gilles,  Administrator, 
FGIS,  has  determined  that  this  proposed 
rule  will  not  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.] 
because  most  users  of  the  official 
inspection  and  weighing  services  and 
those  entities  that  perform  these 
services  do  not  meet  the  requirements 
for  small  entities. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Offlce  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511)  and  section 
3504(h)  of  tiiat  Act,  the  previously 
approved  information  collection  and 
recordkeeping  requirements  contained 
in  this  proposed  rule  have  been 
submitted  to  OMB  for  review. 
Comments  concerning  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  the  Department  of  Agriculture,  Room 
3201,  NEOB,  Washington,  D.C.  20503. 

Regulatory  Review 

The  review  of  the  regulations 
concerning  Weighing  I^ovisions  and 
Procedures  (7  CFR  800.95-800.103) 
included  a  determination  of  continued 
need  for  and  consequences  of  the 
regulations.  The  objective  of  the  review 
was  to  ensure  that  the  regulations  are 


serving  their  intended  purposes,  the 
language  is  clear,  and  the  regulations 
are  consistent  with  FGIS  policy  and 
authority.  FGIS  has  determined  that,  in 
general,  these  regulations  are  serving 
their  intended  purpose,  are  consistent 
with  FGIS  policy  and  authority,  and 
should  remain  in  effect.  FGIS.  however, 
proposes  to  amend: 

1.  Section  800.95,  Methods  and  order 
of  performing  weighing  services,  by: 

(a)  Clarifying  the  procedures  for    ' 
performing  weighing  services  by 
specifying  who  may  perform  approved 
weighing  services. 

(b)  Removing  the  provisions  for 
weighing  bulk  grain,  sacked  grain,  and 
conducting  reviews  of  weighing  because 
these  provisions  duplicate  provisions 
already  covered  in  SS  800-46,  800.77, 
800.129,  800.131.  and  in  FGIS 
instructions. 

(c)  Combining  18  800.95(b)  and 
800.95(c)  and  renumbering  as  ]  800.95(b) 
to  simplify  the  regulation. 

2.  Section  800.96,  Weighing 
procedures,  by: 

(a)  Removing  the  general  Class  X  and 
Class  X  weighing  provisions  in 

i  800.96(a]  because  these  provisions 
duplicate  provisions  already  covered  in 
S9  800.95  and  800.77. 

(b)  Incorporating  provisions  for 
weighing  inbound  and  outbound  grain 
into  SS  800.96(a)  and  800.96(b)  that  are 
presenUy  covered  by  SS  800.96(b)(4)(ii) 
and  800.103(d)(1). 

(c)  Reorganizing  and  clarifying  the 
remaining  paragraphs  contained  in  this 
section,  presently  designated  aa 

S  S  800.96  (b),  (c),  and  (d),  concerning 
spills,  commingled  carriers,  and  losses 
of  identity;  and  renumbering  as 
SS  800.96  (c)(1),  (c)(4).  and  (c)(5). 

(d)  Incorporating  provisions  for  dust 
which  are  presently  covered  by 

S  800.103(d)(2)(ii)  and  renumbering  as 
S  800.96(c)(3). 

(e)  Incorporating  provisions  for 
applying  additives  presently  covered  by 
S  800.103(c)  and  renumbering  as 

S  800.96(c)(2)  for  the  purpose  of 
controlling  insects,  suppressing  dust, 
identifying  grain,  and  any  other  purpose 
deemed  necessary  by  the  Administrator. 
Presently,  FGIS  does  not  allow  the 
application  of  additives,  other  than 
insecticides  under  certain  conditions,  to 
inbound  grain  before  weighing  or 
outbound  grain  after  weighing  because 
such  material  may  alter  the  weight  or 
condition  of  the  grain.  For  several  years, 
the  grain  industry  has  sought  permission 
to  apply  additives,  such  as  water, 
mineral  oil,  and  insecticides,  to  grain 
during  receiving  and  shipping 
operations.  There  are  three  primary  uses 


I 
/  Vd.  49.  Ng  228  /  Monday.  November  28.  MM  /  Proposed  Rules  4ttH 


proposed  by  the  industry  for  additive 
applications: 

(1)  Control  of  Insects.  Spraying  water- 
baae4,inaacticidefi  on  grain  received  into 
an  elevator  appears  to  be  an  effective, 
economical  means  of  controlling 
infestation.  Additionally,  flusy  torei^ 
buyers  require  that  fftia  be  sprayed 
with  an  insecticide  dtiriog  loadiqg  into 
export  vessels. 

(2)  Dust  Suppression.  Industiy 
research  has  shown  that  spraying  grain 
with  either  a  water-  or  miner^  oil  based 
additive  may  significantly  reduce  dust 
emissions.  The  suppressioB  of  dust 
maybe  vital  both  in  preventing  elevator 
explosions  and  in  reducing  atnuupheric 
pollution  of  the  areas  surrounding 
elevators. 

(3)  Identification.  Some  foreign  buyers 
have  required  that  grain  sold  to  their 
country  be  sprayed  with  a  nontoxic  dye 
so  as  to  identify  the  grain.  The 
application  of  this  dye  is  often  a 
contingent  of  sale  and  witiiout  it  the 
buyer  will  not  purchase  the  grain 

The  Food  and  Drug  Administration 
(FDA)  investigated  the  effect  that 
additives^have  upon  grain.  FDA 
determined  that  mineral  oil-  and  water- 
based  additives  are  safe.  Additionally, 
research  conducted  by  and  for  FGIS 
found  no  conclusive  evidence  that 
mineral  oil-  and  water-based  additives 
are  detrimental  to  grain  quality. 

Since  additives  have  been  deemed  to 
be  safe  and  since  there  is  an  apparent 
need  for  such  additives,  FGfS  proposes 
to  allow  additives  for  certain  ptirposes 
to  be  applied  to  grain  provided  that  all 
FDA  and  other  Federal  and  State 
regulations  are  complied  with  by  the 
elevator.  Presentiy,  the  regulations  limit 
the  use  additives  to  insecticides.  This 
proposal  will  expand  upon  the  use  of 
additives  for  certain  purposes.  FGIS  will 
report  all  incidences  or  suspected 
incidences  of  illegal  additive  application 
to  the  appropriate  authorities.  To  ensure 
that  all  parties  are  made  aware  of 
additive  apphcations,  and  any  effect 
they  may  have  on  the  weight  of  the 
grain,  the  FGIS  instructions 
implementing  the  proposed  regtilation 
will  require  that  the  following  statement 
will  be  shown  on  official  certificates 
issued  by  the  Service:  "Applicant  states 
(type  of  additive)  applied  to  grain 
(before  or  after]  sampling  and  weighing 
to  (purpose  of  the  application]."  No 
statement  will  be  shown  when  additives 
are  applied  prior  to  sampling  and 
weighing  outbound  grain  or  after 
sampling  and  weighing  inbound  grain. 
The  restrictions  in  S  800.103(c)(2)  as  to 
applying  insecticides  prior  to  outbound 
weighing  will  be  deleted  as 
unnecessary.  This  proposed  change 
affects  S  800.88,  Loss  of  identity,  which 


deals  %nth  the  effect  of  an  applicatioa  of 
additives  from  an  ofiidal  impectka 
standpoinL  Conforming  changes  will  be 
proposed  in  a  separate  mlemakfaig 
action. 

3.  Section  800.87,  WeightJi^  ofbtdk 
grain  in  cootainers,  kmdcarriert,  and 
barges  in  single  lots  by: 

(a)  Revising  the  tide  to  accommodate 
the  proposed  changes  in  the  regolatiaDS. 

(b)  Revising  S  800.97(a)  to  include 
weighing  grain  loaded  or  unloaded  from 
any  carrier  and  simplifying  the  language 
to  promote  greater  understanding  of  the 
regulation. 

(c)  Condensing  and  combining  the 
procedures  for  weighing  grain  currenUy 
contained  in  SS  fl00.97(b),  80Q.87td]. 
800.97(e)(1).  800.89(c),  and  800.99(d)(8) 
and  renumbering  as  SS  800.97(bKl). 
800.97(b)(2).  and  800.97(b)(3). 

(d)  Clarifying  S  800.S7(c},  revisii^  tiw 
heading,  and  renumbering  as 

S  800.97(c)(1). 

(e)  Simplifying  5  800.97(e)(2)  and 
renumbering  as  S  800.97(cK2). 

(f)  Removing  800.87(f)  because  this 
information  is  not  necessary  in  the 
regulatory  text  and  is  already  covered  in 
FGIS  instructions. 

(g)  Incorporating  and  clarifying  the 
provisions  for  certificating  shiplot  grain 
tiiat  are  now  in  SS  800.99(dKl). 
800.99(d)(2).  and  800.99(dM4). 

4.  Section  800.98,  Weighing  of  grain  ia 
combined  lots,  by: 

(a)  Revising  the  title  for  clarity  and 
consistency. 

(b)  Simplifying  the  language  of 
S  a00.9e(a]  to  promote  greater 
understanding  of  the  regulation. 

(c)  Removing  the  application 
procedures  for  weighing  during  loading 
or  unloading  and  recertification  in 

SS  80a98  (b)(1)  and  (b)(2)  because  they 
duplicate  provisions  already  covered  in 
S  800.116  and  in  the  FGIS  Weighing 
Handbook. 

(d)  Reorganizing,  clarifying,  and 
renumbering  the  specific  weighing  and 
certification  procedures  to  promote  a 
better  understanding  of  the  regulations. 

5.  Section  800.99,  Weighing  of  shiplot 
grain  in  single  lots,  by. 

(a)  Revising  the  tide  to  reflect  the 
proposed  changes. 

(b)  Removing  the  weighing  and 
certification  procedures  for  shiplot  grain 
presently  contained  in  S  S  800.99(a), 
800.99(c].  and  800.99(d]  and  combining 
these  procedures  with  those  procedures 
established  for  other  carriers  in  S  800.97 
to  simplify  the  regulations. 

(c)  Removing  the  application 
procedures  for  shiplot  grain  in 

S  800.99(b)  because  they  duplicate  those 
already  covered  by  «»  800. 11 6 

(d)  Incorporating  the  cfaeckweighing 
provisions  by  level  of  service  presentiy 


contained  in  S  800.101  and  renumbering 
as  S  800.99(a). 

(e)  Incorporating,  clarifying,  and 
condensing  the  official  weight  sample 
provisions  for  checkweighing  sacked 

Pin.  with  the  exception  of  S  800.100(a) 
ich  is  dtiplicative,  presently 
contained  in  Sf  800.100(b),  800.10Q(c). 
800.100(d).  800.100(e).  and  800.100(f)  and 
renumbering  as  S  S  800.99(b),  a00.98(c). 
800.99(d),  80a99(e),  and  80a88(f). 

(f)  Incorporating  the  official 
checkweig^ng  sampling  provisions  by 
kind  of  movement  presently  contained 
SS  800.102(a).  800.102(b].  800.102(c).  and 
800.102(d)  and  renumbering  as 

SS  ea0.99(g)(l).  80a99(g)(2).  80a99(8)(3). 
and  800.99(g)(4). 

6.  Section  800.100,  Official  weight 
sample  provisions  for  checkweighing 
sacked  grain,  by  removing  the 
requirements  contained  in  SS  800.100(a). 
800.100(b),  800.100(c),  800.100(d), 
800.100(e).  and  800.100(f).  with  the 
exception  of  S  800.100(a),  and  including 
in  SS  800.99(b),  800.99(c),  800J8(d). 
800.99(e).  and  800.99(f). 

7.  Section  800.101,  Checkweighing 
sampling  provisions  by  level  of  service, 
by  removing  and  including  in 
S800il8(a). 

8  Section  800.102,  Official 
checkweighing  sample  provisions  by 
kind  of  movement,  by  removing  the 
provisions  and  including  in  S  800.9S(g). 

9.  Section  800.103,  Restricted  weighing 
activities,  by: 

(a)  Removing  the  provisions  for 
misusing  and  modifying  equipment 
contained  in  S  S  800.103(a)  and 
80ai03(b)  because  they  duplicate 
provisions  already  covered  in 

SS  802.9(b)  and  802.9U). 

(b)  Removing  the  provisions  for 
adding  insecticide  contained  in 

S  S  800.103(c)  and  including  in 
S  800.9e(c)(2). 

(c)  Removing  the  provisions  for 
processing  weighed  grain  contained  in 
S  800.103(d)  and  including  in 

SS  800.96(a),  800.9e(b).  800.96(c)(2).  and 
800.96(c)(3). 

List  of  SubJecU  in  7  CFR  Part  808 

Administrative  practice  and 
procedure,  grain,  and  export. 

PART  800— WEIQHINQ  PROVISIONS 
AND  PROCEDURES 

Accordingly,  it  is  proposed  that  7  CFR 
Part  800  of  the  regulations  be  amended 
as  follows: 

1.  Section  800.95  would  be  revised  to 
read: 
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(a)  Methods.  All  Class  X  or  class  Y 
weighing,  checkweighing,  checkloading, 
stowage  examination,  and  other 
weighing  services  will  be  performed  by 
official  personnel  or  approved  weighers 
using  approved  weighing  equipment  and 
according  to  procedures  prescribed  in 
the  regulations  and  the  instructions. 

(b)  Order  of  service.  Weighing 
services  will  be  performed,  to  the  extent 
practicable,  in  the  order  in  which 
requests  are  received.  Official  personnel 
must  mark  or  stamp  the  date  received 
on  each  written  request  for  service. 
Precedence  will  be  given  to  requests  for 
weighing  required  by  sections  5(a)(1)  or 
5(a)(2)  of  the  Act. 

2.  Section  800.96  would  be  revised  to 
read: 

$  $00.96    WoiQltJn^  pfOC#dur99> 

(a)  Inbound.  Inbound  grain  that  is  to 
be  weighed  must  be  routed  directly  from 
the  carrier  and  cannot  be  cleaned,  dried, 
or  otherwise  processed  to  remove  or 
add  other  grain  or  material  en  route. 
Except  as  noted  in  paragraph  (c)  of  this 
section,  the  identity  of  an  inbound  lot 
shall  be  considered  lost  when  a  portion 
of  the  lot  is  transferred  or  otherwise 
removed  prior  to  weighing  or  a  portion 
of  grain  at  other  material  is  added  to  the 
lot  prior  to  weighing.  When  loss  of 
identity  occurs,  no  amount  shall  be 
shown  in  the  "Net  Weight"  portion  of 
the  weight  certificate  for  the  lot. 

(b)  Outbound.  Outbound  grain  that 
has  been  weighed  must  be  routed 
directly  from  the  scale  to  the  carrier  and 
cannot  be  cleaned,  dried,  or  otherwise 
processed  to  remove  or  add  other  grain 
or  material  en  route.  Except  as  noted  in 
paragraph  (c)  of  this  section,  the  identity 
of  an  outbound  lot  will  be  considered 
lost  if  a  portion  of  the  lot  is  transferred 
or  otherwise  removed  from  the  lot  after 
weighing  or  a  portion  of  grain  or  other 
material  is  added  to  the  lot  after 
weighing.  When  loss  of  identity  occurs, 
no  amount  shall  be  shown  in  the  "Net 
Weight  ■  portion  of  the  weight  certificate 
for  the  lot. 

(c)  Exceptions— [\)  Spills,  (i) 
Outbound.  (A)  Replaced.  If  a  spill  occurs 
in  handling  and  loading  of  outbound 
grain  and  the  spilled  grain  is  retrieved, 
or  is  replaced  in  kind,  and  is  loaded  on 
board  during  the  loading  operations,  the 
weight  certificate  will  show  the  weight 
of  the  grain  that  was  physically  loaded 
on  board.  Upon  request  of  the  applicant, 
an  additional  certificate  may  be  issued 
by  the  agency  or  the  field  office  to  show 
the  weight  of  the  additional  grain  that 
was  used  to  replace  a  spill. 


(B)  Not  replaced.  If  a  spill  occurs  in 
the  handling  and  loading  of  outbound 
grain  and  the  spilled  grain  is  not 
retrieved  or  is  not  replaced  during  the 
loading  operation,  the  weight  certificate 
will  show  the  weight  of  the  grain  that 
was  actually  weighed,  minus  the 
estimated  amount  of  the  grain  that  was 
spilled.  Upon  request  of  the  applicant, 
and  additional  certificate  may  be  issued 
showing  the  estimated  amount  of  grain 
that  was  spilled.  The  applicant  may, 
upon  rquest,  have  the  total  amount  that 
was  weighed  shown  on  the  weight 
certificate  with  the  estimated  amount  of 
the  spilled  grain  noted. 

(ii)  Inbound.  If  a  spill  occurs  in  the 
handling  of  inbound  grain  and  the  grain 
is  not  retrieved  and  weighed,  the  weight 
certificate  shall  show  the  weight  of  the 
grain  that  was  actually  unloaded  from 
the  carrier  and  a  statement  regarding 
the  spill  as  prescribed  in  the 
instructions. 

(2)  Additives.  If  additives  are  applied 
during  loading  to  outbound  grain  after 
weighing  or  during  unloading  to  inbound 
grain  before  weighing  for  the  purpose  of 
insect  control,  dust  control, 
identification,  or  other  purposes 
determined  by  the  Administrator  to  be 
in  the  interest  of  orderly  marketing  of 
grain,  the  weight  certificate  shall  show 
the  actual  weight  of  the  grain  loaded 
into  or  unloaded  from  the  carrier  and  a 
statement  showing  the  type  and  purpose 
of  the  additive  application. 

(3)  Dust.  If  airborne  dust  is  removed 
during  the  handling  of  giain  it  shall  not 
be  considered  to  be  a  removal  of 
material. 

(4)  Commingled  carriers.  If  grain  from 
two  or  more  identified  carriers  becomes 
mixed,  (i)  the  combined  weight  of  the 
grain  will  be  shown  in  the  "Net  Weight" 
block  of  one  certificate  with  all  carrier 
identification  shown  in  the  identification 
of  carrier  section  of  the  certificate,  or  (ii) 
upon  request  of  the  applicant,  a 
certificate  will  be  issued  for  each  carrier 
with  the  "Net  Weight"  block  crossed 
out,  and  with  the  total  combined  weight 
unloaded  and  the  identification  of  the 
other  carrie{3)  shown  in  the  "Remarks" 
section. 

(5)  Unremoved grain.  If,  after 
unloading  an  inbound  carrier,  there  is 
sound  grain  remaining  in  the  carrier  that 
could  have  been  removed  with 
reasonable  effort,  the  weight  certificate 
will  show  the  weight  of  the  grain  that 
was  actually  unloaded  from  the  carrier 
and  a  statement  regarding  the  grain 
remaining  in  the  carrier. 

3.  Section  800.97  would  be  revised  to 
read: 


1800.1 


S  800.97    Weighing  grain  In  containers, 
land  carriers,  barges,  and  sMptots. 

(a)  General.  The  weighing  of  grain 
loaded  or  unloaded  from  any  carrier  will 
be  conducted  according  to  this  section 
and  the  instructions. 

(b)  Procedure — (1)  General.  If  grain  in 
a  carrier  is  offered  for  inspection  or 
weighing  service  as  one  lot,  the  grain 
will  be  weighed  and  certificated  as  one 
lot.  The  identification  of  the  carrier  shall 
be  recorded  on  the  scale  tape  or  ticket 
and  the  weight  certificate. 

(2)  Sacked  grain.  If  sacked  grain  is 
offered  for  weighing  and  the  grain  is  not 
fully  accessible,  the  request  for  weighing 
service  shall  be  dismissed. 

(3)  Part  lots.  If  a  portion  of  an  inbound 
lot  of  grain  is  unloaded  and  a  portion  is 
left  in  the  carrier  because  it  is  not 
uniform  in  quality  or  condition,  or  the  lot 
is  unloaded  in  other  than  a  reasonably 
continuous  operation,  the  portion  that  is 
removed  and  the  portion  remaining  in 
the  carrier  shall  be  considered  as  part 
lots  and  shall  be  weighed  and 
certificated  as  part  lots. 

(c)  Certification  oftrucklots,  carlots, 
and  bargelots — (1)  Basic  requirement. 
One  official  certificate  will  be  issued  for 
the  weighing  of  the  grain  in  each  truck, 
trailer,  truck/trailer(s]  combination, 
railroad  car,  barge,  or  similarly  sized 
carrier.  These  requirements  shall  not  be 
applicable  to  grain  weighed  as  a 
combined  lot  under  {  800.98. 
Requirements  of  this  paragraph  may  be 
waived  by  an  agency  or  field  office  upon 
a  showing  of  good  cause  by  an 
interested  party. 

(2)  Part-lot  weight  certificate.  A  part- 
lot  weight  certificate  will  show  (i)  the 
weight  of  the  portion  that  is  unloaded 
and  (ii)  the  following  statement:  "Part- 
lot:  The  net  weight  stated  herein  reflects 
a  partial  unload." 

(d)  Certification  of  shi plot  grain — (1) 
Basic  requirement.  The  certificate  will 
show  (i)  if  applicable,  a  statement  that 
the  grain  has  been  loaded  aboard  with 
other  grain,  (ii)  the  official  weight,  (iii) 
the  stowage  or  other  identification  of  the 
grain,  and  (iv)  other  information 
required  by  the  regulations  and  the 
instructions. 

(2)  Common  stowage — (i)  Without 
separation.  If  bulk  grain  is  offered  for 
weighing  as  it  is  being  loaded  aboard  a 
ship  and  is  loaded  without  separation  in 
a  stowage  area  with  other  grain  or 
another  commodity,  the  weight 
certificate  for  the  grain  in  each  lot  shall 
show  that  the  lot  was  loaded  aboard 
with  other  grain  or  another  commodity 
without  separation  and  the  relative 
location  of  the  grain. 

(ii)  With  separation.  If  separations  are 
laid  between  adjacent  lots,  the  weight 
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certificates  shall  show  the  kind  of 
material  used  in  the  separations  and  the 
location  of  the  separations  in  relation  to 
each  lot. 

(iii)  Exception.  The  common  stowage 
requirements  of  this  paragraph  shall  not 
be  applicable  to  the  first  lot  in  a  stowage 
area  unless  a  second  lot  has  been 
loaded,  in  whole  or  in  part,  in  the 
stowage  area  before  issuing  the  official 
weight  certificate  for  the  first  lot. 

(3)  Official  mark.  If  the  grain  is 
officially  weighed  in  a  reasonably 
continuous  operation,  upon  request  by 
the  applicant,  the  following  statement 
may  be  shown  on  the  weight  certificate: 
"Loaded  under  continuous  official 
weighing." 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0580-0003) 

4.  Section  800.98  would  be  revised  to 
read: 

§800.99    Weighing  grain  In  combined  lots. 

(a)  General.  The  weighing  of  bulk  or 
sacked  grain  loaded  aboard,  or  being 
loaded  aboard,  or  unloaded  from  two  or 
more  carriers  as  a  combined  lot  shall  be 
conducted  according  to  this  section  and 
the  instructions. 

(b)  Weighing  procedure — (1 )  Single  lot 
weighing.  Single  lots  of  grain  that  are  to 
be  weighed  as  a  combined  lot  shall  be 
weighed  in  one  location.  The  grain 
loaded  into  or  unloaded  from  each 
carrier  or  container  must  be  weighed  in 
accordance  with  procedures  prescribed 
in  the  instructions.  In  the  case  of  sacked 
grain,  a  representative  weight  sample 
must  be  obtained  from  the  grain  in  each 
carrier  or  container  unless  otherwise 
specified  in  the  instructions. 

(2)  Recertification.  Grain  that  has 
been  weighed  and  certificated  as  two  or 
more  single  lots  may  be  recertificated  as 
a  combined  lot  provided  that  (i)  the 
grain  in  each  single  lot  has  been 
weighed  in  one  location,  (ii)  the  original 
weight  certificates  issued  for  the  single 
lots  have  been  or  will  be  surrendered  to 
the  appropriate  agency  or  field  office, 
(iii)  the  official  personnel  who 
performed  the  weighing  service  for  the 
single  lots  and  the  official  personnel 
who  are  to  recertificate  the  grain  as  a 
combined  lot  determine  that  the  weight 
of  the  grain  in  the  lots  has  not  since 
changed  and.  in  the  case  of  sacked 
grain,  that  the  weight  samples  used  as  a 
basis  for  weighing  the  single  lots  were 
representative  at  the  time  of  the 
weighing. 

(3)  Grain  uniform  in  quality.  An 
applicant  may  request  that  grain  be 
weighed  and  certificated  as  a  combined 
lot  whether  or  not  the  grain  is  uniform  in 
quality  for  the  purposes  of  inspection 
under  the  Act. 


(c)  Certification  procedures — (1) 
General.  Each  certificate  for  a 
combined-lot  Class  X  or  Class  Y 
weighing  service  shall  show  the 
identification  for  the  "Combined  lot"  or, 
at  the  request  of  the  applicant,  the 
identification  of  each  carrier  in  the 
combined  lot  The  identification  and  any 
seal  information  for  the  carriers  may  be 
shown  on  the  reverse  side  of  the  weight 
certificate,  provided  the  statement  "See 
reverse  side"  is  shown  on  the  face  of  the 
certificate  in  the  space  provided  for 
remarks. 

(2)  Recertification.  If  a  request  for  a 
combined-lot  Class  X  or  Class  Y 
weighing  service  is  filed  after  the  grain 
in  the  single  lots  has  been  weighed  and 
certificated,  the  combined-lot  weighing 
certificate  shall  show:  (i)  The  date  of 
weighing  the  grain  in  the  combined  lot 
(if  the  single  lots  were  weighed  on 
different  dates,  the  latest  of  the  dates 
shall  be  shown):  (ii)  a  serial  number, 
other  than  the  serial  numbers  of  the 
weight  certificates  that  are  to  be 
superseded;  (iii)  the  name  of  the 
elevator  from  which  or  into  which  the 
grain  in  the  combined  lot  was  loaded  or 
unloaded;  (iv)  a  statement  showing  the 
weight  of  the  grain  in  the  combined  lot: 
(v)  a  completed  statement  showing  the 
identification  of  any  superseded 
certificate  as  follows:  "This  combined- 
lot  certificate  supersedes  certificates 

Nos. ,  dated ";  and  (vi)  if  at  the 

time  of  issuing  the  combined-lot  weight 
certificate  the  superseded  certificates 
are  not  in  the  custody  of  the  agency  or 
field  office,  the  statement  "The 
superseded  certificates  identified  herein 
have  not  been  surrendered"  shall  be 
clearly  shown,  in  the  space  provided  for 
remarks,  beneath  the  statement 
identifying  the  superseded  certificates.  If 
the  superseded  certificates  are  in  the 
custody  of  the  agency  or  field  office,  the 
superseded  certificates  shall  be  clearly 
marked  "Void." 

(3)  Part  lot  If  a  part  of  a  combined  lot 
of  grain  in  inbound  carriers  is  unloaded 
and  a  part  is  left  in  the  carriers,  the 
grain  that  is  unloaded  shall  be  weighed 
and  certificated  in  accordance  with  the 
provisions  in  S  800.97(b)(3). 

(4)  Official  mark.  When  grain  is 
weighed  as  a  combined  lot  in  one 
continuous  operation,  upon  request  by 
the  applicant,  the  following  statement 
shall  be  shown  on  the  weight  certificate: 
"Loaded  under  continuous  o^icial 
weighing,"  or  "Loaded  under  continuous 
official  inspection  and  weighing." 

(5)  Further  combining.  After  a 
combined-lot  weight  certificate  has  been 
issued,  there  shall  be  no  further 
combining  and  no  dividing  of  the 
certificate. 


(8)  Limitations.  No  combined-lot 
weight  certificate  shaU  be  issued  (i)  for 
any  weighing  service  other  than  as 
described  in  this  section  or  (ii)  which 
shows  a  weight  of  grain  different  from 
the  total  of  the  combined  sin^e  lot 

5.  Section  800.99  would  be  revised  to 
read: 

S800.99    Checkweighing  sacked  grain. 

(a)  General.  Each  checkweighing 
service  performed  on  a  lot  of  sacked 
grain  to  determine  the  weight  of  the 
grain  shall  be  made  on  the  basis  of  one 
or  more  official  weight  samples  obtained 
from  the  grain  by  official  personnel 
according  to  this  section  and  the 
instructions. 

(b)  Representative  sample.  No  official 
weight  sample  shall  be  considered  to  be 
representative  of  a  lot  of  sacked  grain 
unless  the  sample  is  of  the  size 
prescribed  in  the  instructions  and  has 
been  obtained  and  weighed  according  to 
the  instructions. 

(c)  Protecting  samples  and  data. 
Official  personnel  and  other  employees 
of  any  agency  or  the  Service  shall 
protect  official  weight  samples  and  data 
from  manipulation,  substitution,  and 
improper  and  careless  handling  which 
might  deprive  the  samples  and  sample 
data  of  their  representativeness. 

(d)  Restriction  on  weighing.  No 
Agency  shall  weigh  any  lot  of  sacked 
grain  unless  at  the  time  of  obtaining  the 
official  weight  sample  the  grain  from 
which  the  sample  was  obtained  was 
located  within  the  area  of  responsibility 
assigned  to  the  Agency.  Upon  good 
cause  shown  by  the  Agency,  the 
Administrator  may  grant  an  exception  to 
this  rule  on  a  case-by-case  basis. 

(e)  Equipment  and  labor.  Each 
applicant  for  weighing  services  shall 
provide  the  necessary  labor  for 
obtaining  official  weight  samples  and 
place  them  in  a  position  for  weighing 
and  shall  supply  suitable  weighing 
equipment  approved  by  the  Service. 

(f)  Disposition  of  official  weight 
samples.  In  weighing  sack  grain  in  lots, 
the  grain  in  the  official  weight  samples 
shall  be  returned  to  the  lots  from  which 
the  samples  were  obtained. 

(g)  Provisions  by  kinds  of  service.  (1) 
"IN"  movements.  Each  checkweighing 
on  an  "IN"  movement  of  sacked  grain 
shall  be  based  on  an  official  weight 
sample  obtained  while  the  grain  is  at 
rest  in  the  carrier  or  during  unloading  in 
accordance  with  procedures  prescribed 
in  the  instructions. 

(2)  "OUT"  movements  (export).  Each 
checkweighing  of  sacked  export  grain 
shall  be  based  on  an  official  weight 
sample  obtained  as  the  grain  is  being 
loaded  aboard  the  final  carrier,  as  the 
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grain  is  being  sacked,  or  while  the  grain 
is  at  rest  in  a  warehouse  or  holding 
facility  in  accordance  with  the 
instructions. 

(3)  'X)UT"  movements  (other  than 
export).  Each  checkweighing  of  an 
"OUT'  movement  of  nonexport  sacked 
grain  shall  be  based  on  an  official 
weight  sample  obtained  from  the  grain 
as  the  grain  is  being  loaded  in  the 
carrier  or  container,  or  while  the  grain  is 
at  rest  in  the  carrier  and  container,  or 
while  the  grain  is  at  rest  in  a  warehouse 
or  holding  facility,  or  while  the  grain  is 
being  sacked  in  accordance  with 
procedures  prescribed  in  the 
instructions. 

(4)  "LOCAL"  weighing.  Each 
checkweighing  of  a  '"LOCAL" 
movement  of  sacked  grain  shall  be 
based  on  an  official  weight  sample 
obtained  while  the  grain  is  at  rest  or 
while  the  grain  is  being  transferred  in 
accordance  with  procedures  prescribed 
in  the  instructions. 

•t^  800. 100-800. 103    (Rwnowwl] 

6.  Sections  800.100,  800.101,  800.102. 
and  800.103  would  be  removed. 

(Pub.  L  94-382.  9U  Sidl.  2Hby.  as  dineiultfd  1 7 
\i.SJC7\etseq.)) 

Dated:  .\ovember  8.  1UB4. 
KviMa  A.  GiOM, 

Administrator. 

IFR  Dbc  M-«V«  nted  11-t».M:  arts  Ml 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart40 

Uranium  MM  Tailing  Raguiatlona; 
Conforming  NRC  Raqulramante  to  EPA 


;  Nuclear  Regulatory 
Comiaiwion 
ACnoM:  Propoaed  role. 


:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  governing  the 
disposal  of  uranium  mill  tailings.  The 
proposed  rule  changes  are  intended  to 
conform  existing  NRC  regulations  to  the 
regulations  published  by  the 
Environmental  Protection  Agency  for 
the  protection  of  the  environment  from 
these  wastes.  This  action  is  being  taken 
to  comply  with  the  legislative  mandate 
set  out  in  the  Uranium  Mill  Tailings 
Radiation  Control  Act  and  the  NRC 
Authorization  Act  for  FY  1983. 
OATC  The  comment  period  expires  on 
January  10, 1985.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so  but  assurance  of 


consideration  may  not  be  given  except 
for  comments  received  on  or  before  this 
date. 

ADOHESacS:  Mail  comments  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Deliver  comments  to  Room  1121, 
1717  H  Street  NW,  Washington,  DC 
between  8:15  a.m.  and  5:00  p.m. 
weekdays. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Fonner,  Office  of  the  Executive 
Legal  Director,  telephone  (301)  492-8092, 
or  Kitty  S.  Dragonette,  Division  of 
Waste  Management,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  telephone  (301)  427-4300. 

•UPn^EMCNTAIIV  INFORMATION:  The 

Nuclear  Regulatory  Commission  (NRC 
or  Commission)  is  proposing 
modiflcations  to  its  regulations  for  the 
purpose  of  conforming  them  to  generally 
-applicable  requirements  recently 
promulgated  by  the  Environmental 
Protection  Agency  (EPA).  These  new 
EPA  requirements  are  contained  in 
Subparts  D  and  E  of  40  CFR  Part  192  (48 
FR  45928;  October  7. 1983),  are 
applicable  to  the  management  of 
uranium  and  thorium  byproduct 
material,  and  became  effective  for  NRC 
and  Agreement  State  licensees  and 
license  applicants  on  Decemt)er  6, 1983. 
The  action  proposed  herein  would 
modify  previously  existing  regulations  of 
the  Commission  to  conform  them  to  the 
new  EPA  requirements,  and  would 
incorporate  certain  of  the  new  EPA 
requirements  into  the  Commission's 
regulations.  The  affected  Commission 
regulations  are  contained  in  Appendix  A 
to  10  CFR  Part  40,  which  was 
promulgated  in  final  form  on  October  3, 
1980  (45  FR  65521). 

The  modifications  to  Commission 
regulations  proposed  herein  will 
incorporate  within  NRC  regulations 
some  of  the  new  EPA  requirements.  The 
action  that  the  Commission  will  take 
with  respect  to  the  remainder  of  these 
new  EPA  requirements  is  the  subject  of 
an  Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM),  which  requests 
comment  on  that  subject,  also  issued 
this  day.  These  new  EPA  requirements 
were  developed  and  issued  by  EPA 
pursuant  to  section  275b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2022).  as  added  by 
section  206  of  Pub.  L.  95-604,  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  of  1978  (UMTRCA).  Under  section 
18(a)  of  Pub.  L.  97-415.  the  Nuclear 
Regulatory  Commission  Authorization 
Act  for  Fiscal  years  1982  and  1983.  the 
Commission  was  directed  to  conform  its 
regulations  to  EPA's  with  notice  and 


opportunity  for  public  comment.  Today's 
proposal  addresses  that  responsibility. 

Previous  Actions 

In  keeping  with  section  18(a)  of  the 
NRC  Authorization  Act,  the  Commission 
suspended  portions  of  its  October  3, 
1980  mill  taihngs  regulations  after  notice 
and  opportunity  for  public  comment  (48 
FR  35350;  August  4, 1983).  As  required 
by  the  Act,  this  suspension  terminated 
automatically  April  1, 1984.  Those 
portions  of  the  Commission's  regulations 
which  were  suspended  were  those  that 
were  determined  to  be  in  conflict  or 
inconsistent  with  EPA's  proposed 
requirements.  More  specifically,  the 
suspended  portions  were  those  that 
would  require  a  major  commitment  or 
major  action  by  licensees  which  would 
be  unnecessary  if:  (1)  The  EPA  proposed 
standards  were  promulgated  in  final 
form  without  modification,  and  (2)  the 
Commission's  regulations  were  modified 
to  conform  to  the  EPA  standards.  The 
objective  of  the  suspension  was  to  avoid 
a  situation  where  a  licensee  or  applicant 
might  make  a  major  commitment  or  take 
a  major  action  which  would  be 
unnecessary  or  ill-advised  after 
subsequent  rulemaking  to  modify 
permanently  the  existing  regulations  on 
the  basis  of  EPA's  final  standards. 

The  final  EPA  standards  are  very 
similar  to  those  that  were  proposed. 
Nevertheless,  the  Commission  has 
reconsidered  the  appropriateness  of 
changes  to  Appendix  A  to  10  CFR  Part 
40  in  light  of  the  new  EPA  standards, 
and  the  need  for  additional  supporting 
documentation.  The  changes  proposed 
today  are  more  modest  than  the 
previous  suspension. 

Scope  of  TUs  Proposal 

In  addition  to  conforming  its  existing 
regulations  to  new  EPA  standards, 
under  the  provisions  of  the  UMTRCA, 
the  Commission  has  a  further  legislated 
responsibility:  it  must  establish  general 
requirements,  for  the  management  of 
byproduct  material,  with  EPA 
concurrence,  which  are.  to  the  maximum 
extent  practicable,  at  least  comparable 
to  requirements  applicable  to  the 
management  of  similar  hazardous 
material  regulated  by  the  EPA  under  the 
Solid  Waste  Disposal  Act  (SWDA).  as 
amended.  The  Commission  deliberated 
as  to  how  best  to  deal  with  these  related 
rulemaking  needs  and  decided  on  the 
course  of  action  resulting  in  this 
proposal  and  the  accompanying 
ANPRM.  This  proposal  addresses  all  the 
changes  to  the  existing  Commission 
regulations  in  Appendix  A  to  10  CFR 
Part  40  that  can  he  legally  promulgated 
without  additional  supporting 
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documentation.  Other  changes  to  the 
Commission's  regulations  for  mill 
tailings  management  resulting  from  the 
EPA  standard  are  the  subject  of  the 
accompanying  ANPRM. 

The  content  of  these  two  rulemakings 
also  may  be  characterized  in  terms  of 
the  need  for  EPA  concurrence,  although 
that  was  not  the  deciding  factor.  This 
proposal  consists  of  modifications  not 
requiring  EPA  concurrence,  including 
conforming  changes  to  existing  NRC 
rules  and  incorporation  of  EPA 
requirements  not  deriving  from  the 
SWDA.  Those  modifications  that  are  the 
subject  of  the  ANPRM  accompanying 
this  proposal  deriving  from  the  SWDA 
require  EPA  concurrence  pursuant  to 
section  84  of  the  Atomic  Energy  Act. 
Modifications  addressed  in  the  ANPRM 
include:  (1)  Incorporation  into  NRC 
regulations  of  SWDA  requirements 
already  imposed  by  the  EPA,  (2)  any 
further  modifications  to  NRC  regulations 
necessary  to  establish  SWDA- 
comparable  requirements  as  called  for 
by  the  UMTRCA,  and  (3)  any  further 
modifications  needed  to  address 
prescriptive  provisions  that  were 
suspended  prior  to  April  1, 1984  but  not 
proposed  for  modification  by  this  action. 
This  course  of  action  was  chosen  to 
allow  the  Commission  to  both  conform 
its  regulations  to  EPA's  and  incorporate 
non-SWDA  provisions  in  a  prompt  and 
orderly  manner  and  deal  with  the 
complex  of  SWDA  requirements  and 
issues  in  a  separate,  comprehensive  and 
unified  rulemaking. 

Content  of  This  Proposal 

The  new  EPA  requirements  in  40  CFR 
Pari  192.  (48  FR  45926)  included  by 
reference  several  sections  from  40  CFR 
Part  264,  promulgated  by  the  EPA 
pursuant  to  authority  provided  by  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  which  modified  the  SWDA. 
These  SWDA  (or  RCRA)  requirements 
imposed  under  40  CFR  Part  192  are 
addressed  in  the  ANPRM  accompanying 
this  proposal.  The  few  conforming 
changes  to  NRC's  existing  Appendix  A 
regulations  made  necessary  by  these 
newly  imposed  SWDA  requirements  are 
addressed  in  this  document,  as  are 
conforming  changes  and  other  changes 
necessary  to  refiect  and  incorporate  the 
non-SWDA  elements  of  EPA's  new 
requirements.  These  non-SWDA 
provisions  include  requirements  to — 

(1)  Adhere  to  applicable  requirements 
in  40  CFR  Part  190,  "Environmental 
Radiation  Protection  Standards  for 
Nuclear  Power  Operations"  for  uranium 
byproduct  material,  and  essentially  the 
same  requirements  for  thorium 
byproduct  material; 


(2)  Adhere  to  applicable  requirements 
in  40  CFR  Part  440,  "Ore  Mining  and 
Dressing  Point  Source  Category:  Effluent 
Limitations-Guidelines  and  New  Source 
Performdjiw^  Standards,  Subpart  C, 
Uranium,ltadium,  and  Vanadium  Ores 
Subcategory." 

(3)  Maintain  releases  of  radon  to  the 
atmosphere  during  operations  as  low  as 
is  practicable: 

(4)  Close  disposal  areas  so  as  to 
provide  reasonable  assurance  of 
efl'ective  control  for  1,000  years,  to  the 
extent  reasonably  achievable,  and,  in 
any  case,  for  at  least  200  years; 

(5)  Limit  average  post-closure  releases 
of  radioactive  radon  gas  to  no  more  than 
20  picocuries  per  square  meter  per 
second  (pCi/m*-s);  and 

(6)  Set  limits  for  residual 
concentrations  of  radioactive  radium 
left  in  soil,  above  background,  in  onsite 
areas  not  subject  to  the  closure 
requirements  for  longevity  and  radon 
release  control. 

Proposed  Modifications  and  Rationale 

In  accordance  with  the  above,  the 
Commission  proposes  the  following 
modifications  to  Appendix  A  to  10  CFR 
Part  40: 

1.  Introduction 

(a)  In  the  second  sentence  of  the  third 
paragraph,  change  "amendability"  to 
"amenability." 

Reason:  'This  change  corrects  a 
typographical  error. 

(b)  Delete  the  fourth  paragraph  in  its 
entirety. 

Reason:  This  change  deletes  an 
information  submittal  requirement 
which  was  established  in  connection 
with  implementation  of  the  original 
Appendix  A  criteria.  The  due  date 
originally  set  for  submittals  is  past.  A 
new  due  date  for  revised  submittals  is 
not  considered  necessary. 

(c)  Add  the  following  paragraph  at  the 
end:  "Licensees  or  applicants  may 
propose  alternatives  to  the  specific 
requirements  in  this  Appendix.  The 
alternative  proposals  may  take  into 
account  local  or  regional  conditions, 
including  geology,  topography, 
hydrology,  and  meteorology.  The 
Commission  may  find  that  the  proposed 
alternatives  meet  the  Commission's 
requirements  if  the  alternatives  will 
achieve  a  level  of  stabilization  and 
containment  of  the  sites  concerned,  and 
a  level  of  protection  for  public  health, 
safety,  and  the  environment  from 
radiological  and  nonradiological 
hazards  associated  with  the  sites,  which 
is  equivalent  to,  to  the  extent 
practicable,  or  more  stringent  than  the 
level  which  would  be  achieved  by  the 
requirements  of  this  Appendix  and  the 


standards  promulgated  by  the 
Environmental  Protection  Agency  in  40 
CFR  Part  192.  Subparts  D  and  E." 

Reason:  The  flexibility  to  propose 
alternatives  to  the  Commission's  and 
EPA  standards  was  included  in  Pub.  L 
97-415  changes  to  the  AEA.  The  added 
paragraph  paraphrases  the  language  in 
Section  84c.  The  added  paragraph 
explicitly  acknowledges  the  legislative 
intent  and  provides  licensees  and 
applicants  the  opportunity  to  propose 
alternatives  as  a  routine  licensing 
matter.  Licensees  would  have  to  provide 
a  site  specific  rationale  to  enable  the 
Commission  to  make  the  required 
finding.  This  generic  approach  was 
taken  instead  of  modifying  individual 
criteria  to  provide  flexibility.  A  generic 
approach  avoids  the  chance  of  not 
identifying  all  areas  where  flexibility 
may  be  needed  and  preserves  the 
existing  support  for  Appendix  A. 
Administratively,  alternatives  are  easier 
to  process  under  an  explicit  provision 
than  exceptions  to  rules. 

2.  Criterion  1 

(a)  In  the  first  paragraph  delete  the 
phrase  *****  for  thousands  of  years 
and  insert ." 

Reason:  The  thousands  of  years 
language  conflicts  with  the  40  CFH 
ig2.32(b)  standard  of  design  of  control 
measures  to  be  effective  for  1,000  years. 

(b)  In  the  second  listed  item  of  the 
first  paragraph,  delete  the  word 
"usable." 

Reason:  Both  40  CFR  264.221  and  40 
CFR  264.92.  which  are  included  by 
reference  in  40  CFR  192.32(a),  require 
isolation  of  contaminants  from  all 
qualities  of  groundwater,  not  just  usable 
groundwater  sources. 

3.  Criterion  3 

|h)  Delete  the  modifiers  "high  quality" 
for  groundwater  in  the  second  sentence 
of  the  second  paragraph. 

Reason:  The  EPA  standards  require 
protection  of  all  qualities  of 
groundwater,  not  just  high  quality 
sources. 

4.  Criterion  4 

(a)  Revise  paragraph  (a)  by  deleting 
"maximum  possible  flood"  and  inserting 
"Probable  Maximum  Flood." 

Reason:  Probable  Maximum  Flood 
reflects  the  appropriate  hydrologic  terms 
for  a  design  basis  and  the  original  intent 
of  the  provision  when  Appendix  A  was 
promulgated. 

5.  Criterion  5 

(a)  In  the  first  paragraph,  delete  the 
first  two  sentences  beginning  "Steps 
shall  be  taken  *  *  *  "  and  ending 
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'^tential  uses."  and  the  phrase  ***** 
in  order  to  accomplish  this  objective."  in 
the  third  sentence. 

Reason:  The  EPA  groundwater 
protection  standards  referenced  in  40 
CFR  192.32(a)  do  not  permit  any  seepage 
to  groundwater. 

(b)  In  the  first  listed  item  under  the 
first  paragraph  beginning  with 
"Installation  of  *  *  *  "  delete  the  words 
"low  permeability"  as  a  characteristic  of 
bottom  liners. 

Reason:  The  EPA  groundwater 
protection  standard  referenced  in  40 
CFR  192.32(a)  requires  a  liner  that 
prevents  migration  of  wastes  out  of  the 
impoundment  into  the  adjacent  soil  and 
groundwater.  Low  permeability  implies 
that  some  migration  is  allowed 

(c)  In  the  second  paragraph  beginning 
"Where  groundwater  impacts  •  *  •  " 
delete  the  phrase  "to  its  potential  use 
before  milling  operations  began  to  the 
maximum  extent  practicable." 

Reason:  The  EPA  standard  in  40  CFR 
192.33,  by  referencing  40  CFR  264.100, 
requires  a  corrective  action  program  to 
restore  groundwater  to  standards 
established  under  40  CFR  264.92-264.94. 
This  standard  is  essentially  a 
nondegradatton  standard.  Restoration  of 
groundwatei'  quality  only  to  the  extent 
necessary  to  restore  its  potential  use  is 
inconsistent  with  EPA  standard.      A 

(d)  Delete  in  its  entirety  the  third 
paragraph  beginning  "While  the  primary 
method  of  protecting  groundwater  shall 
be  isolation  •  *  *  "  and  ending  ■*  *  *  * 
from  current  or  potential  uses." 

Reason:  The  EPA  standards  for 
groundwater  protection  in  40  CFR 
192.32(a)  protect  grotindwater  primarily 
on  the  basis  of  background-level 
concentration  limits  for  harzardous 
constitutents.  and  not  in  terms  of  current 
or  potential  uses.  The  deleted  sentence 
allowed  consideration  of  tailings  in 
contact  with  groundwater.  The  EPA 
standard  permits  no  seepage  to 
groundwater. 

(e)  In  the  first  sentence  of  the  fifth 
paragraph  beginning  "This  information 

shall  be  gathered delete  the  word 

"usable"  where  it  modifies 
"groundwater." 

Reason:  The  EPA  standard  in  10  CFR 
192.32(a)  does  not  distinguish  between 
"usable"  and  nonusable  acquifers.  The 
groundwater  protection  standard* 
applies  universally  to  acquifers  of  any 
quality  or  potential  use. 

8.  Criterion  6 

(a)  Delete  the  first  sentence  in 
entirety,  beginning  with  "Sufficient  earth 
cover*  *  *"  and  ending  with  —  *  * 
meter  per  second.",  and  in  its  place 
insert  "in  cases  where  waste  byproduct 
material  is  to  be  permanently  disposed. 


an  earthen  cover  shall  be  placed  over 
tailings  or  wastes  at  the  end  of  milling 
bperations  and  the  waste  disposal  area 
shall  be  closed  in  accordance  with  a 
design  '  which  shall  provide  reasonable 
assurance  of  control  of  radiological 
hazHnIs  to:  (i)  B»;  I'fftM  tivf  lor  oiii- 
thousand  years,  to  the  extent  reasonably 
achievable,  and,  in  any  case,  for  at  least 
200  years,  and  (ii)  limit  releases  of 
radon-222  from  uranium  byproduct 
materials,  and  radon-220  fi-om  thorium 
byproduct  materials,  to  the  atmosphere 
so  as  to  not  exceed  an  average  '  release 
rate  of  20  picocuries  per  square  meter 
per  second  (pCi/m*s)." 

Reason:  The  change  replaces  previous 
Commission  requirements  for  minimum 
cover  thickness  and  post-closure  radon 
control  with  the  EPA  standards  for 
longevity  and  radon  control.  The  EPA 
standard  in  40  CFR  192.32(b)  for 
environmental  protection  after  closure 
specifies  that  the  control  method  must 
provide  reasonable  assurance  that 
releases  of  radon-222  do  not  exceed  20 
picocuries  per  square  meter  per  second, 
rather  than  2  picocuries.  Under  the  EPA 
standard  the  thickness  of  cover  will  be  a 
function  of  longevity  and  radon  release 
and  will  be  determined  based  on 
meeting  the  20  value  instead  of  2.  The 
three  meter  minimum  precriptive 
requirement  was  developed  to  achieve  a 
2  picocurie  emanation  rate  based  on  the 
assumed  typical  soil  conditions. 

(b)  Add  to  Criterion  6  the  following 
two  footnotes  which  accompany  the 
revised  first  sentence:  footnote:  (1)  "The 
standard  applies  to  design.  Monitoring 
for  radon  after  installation  of  an 
appropriately  designed  cover  is  not 
required."  and  footnote  (2)  "This 
average  shall  apply  to  the  entire  surface 
of  each  disposal  area  over  periods  of  at 
least  one  year,  but  short  compared  to 
100  years.  Radon  will  come  from  both 
uranium  byproduct  materials  and  from 
covering  materials.  Radon  emissions 
from  covering  materials  should  be 
estimated  as  part  of  developing  a 
closure  plan  for  each  site.  The  standard, 
however,  applies  only  to  emissions  from 
byproduct  materials  to  the  atmosphere." 

Reason:  This  change  fully 
incorporates  the  EPA  radon  control 
standard. 

(c)  In  the  fifth  sentence  of  the  first 
paragraph,  replace  "non-soiled"  with 
"non-soil."  and  replace  the  words  "to 
reduce  tailings  covers  to  less  than  three 
meters"  with  the  words  "as  cover 
materials." 

Reason:  The  first  change  corrects  a 
typographical  error.  The  second  is  an 
editorial  change  to  be  consistent  with 
the  deletion  of  the  three  meter  minimum 
requirev^ent  as  discussed  in  (a)  above. 


(d)  At  the  end  of  Criterion  6,  add  a 
new  paragraph  to  read:  "The  design 
requirements  in  this  Criterion  for 
longevity  and  control  of  radon  releases 
shall  apply  to  any  portion  of  a  licensed 
and/or  disposal  site  unless  such  portion 
contains  a  concentration  of  radium  in 
land,  averaged  over  areas  of  100  square 
meters,  which,  as  a  result  of  byproduct 
material  does  not  exceed  the 
background  level  by  more  than:  (i)  5 
picocuries  per  gram  (pCi/g)  of  radium- 
226,  or,  in  the  case  of  thorium  byproduct 
material,  radium-228,  averaged  over  the 
first  15  centimeters  (cm)  below  the 
surface,  and  (ii)  15  pCi/g  of  radium-226. 
or,  in  the  case  of  thorium  byproduct 
material,  radium-228.  averaged  over  15- 
cm  thick  layers  more  than  15  cm  below 
the  surface." 

Reason:  This  change  incorporates  the 
EPA  requirements  for  site  cleanup 
outside  the  actual  disposal  area,  in 
areas  where  the  longevity  and  radon 
control  closure  standards  are  not 
applicable  (see  40  CFR  192.32(b)(2)  and 
192.41). 

7.  Criterion  8 

(a)  At  the  end  of  the  first  full 
paragraph,  add  a  new  sentence  to  read 
"During  operations  and  prior  to  closure, 
radiation  doses  from  radon  emissions 
from  surface  impoundments  shall  be 
kept  as  low  as  is  practicable." 

fleoso/7.- This  change  incorporates  the 
EPA  requirement  imposed  under  40  CFR 
192.32(a)(4). 

(b)  Following  the  third  full  paragraph 
of  Criterion  8,  just  before  Criterion  8A, 
insert  the  following  two  new 
paragraphs: 

"Milling  operations  producing  or 
involving  thorium  byproduct  material 
shall  be  conducted  in  such  a  manner  as 
to  provide  reasonable  assurance  that  the 
annual  dose  equivalent  does  not  exceed 
25  millirems  to  the  whole  body,  75 
millirems  to  the  thyroid,  and  25 
millirems  to  any  other  organ  of  any 
member  of  the  public  as  a  result  of 
exposure  to  the  planned  discharge  of 
radioactive  materials,  radon-220  and  its 
daughters  excepted,  to  the  general 
environment." 

"Uranium  and  thorium  byproduct 
materials  shall  be  managed  so  as  to 
conform  to  the  applicable  provisions  of 
Title  40  of  the  Code  of  Federal 
Regulations,  Part  440.  Ore  Mining  and 
Dressing  Point  Source  Category:  Effluent 
Limitations  Guidelines  and  New  Source 
Performance  Standards.  Subpart  C. 
Uranium,  Radium,  and  Vanadium  Ores 
Subcategory,  as  codified  on  January  1, 
1983." 

Reason:  These  new  paragraphs 
incorporate  EPA  requirements  imposed 
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under  40  CFR  l«Z.41(d)  and  40  CFR 
m.S2faK3),  respectively. 

8.  Ctiteria  2.  7, 9. 10, 11,  and  12  are  not 
afTected  by  the  new  EPA  standards  or 
editorial  diangas  and  no  modification  is 
proposed  for  any  portion  of  Biose 
criteria. 

Coimnission  AnttRiTity  and 
ResponsfbHIty 

Sectioo  64c  of  the  Atomic  Energy  Act 
state  HMt  A  Licensee  may  propose 
alternatives  to  specific  requirements 
adopted  and  enforced  by  the 
Commission  under  this  act.  Such 
alternative  proposals  may  take  into 
account  local  or  regional  conditions, 
including  geology,  topography, 
hydrology  and  meteorology.  The 
Commission  may  treat  such  alternatives 
as  satisfyiag  Commissioa  requirements 
if  the  Coanissioa  determines  that  aoch 
alternatives  wiM  achieve  a  level  of 
stabilization  and  oontaimnent  of  the 
sites  concamed,  and  a  krvel  of 
protection  for  paMic  health,  safety,  and 
the  environment  from  radiological  and 
nonradiologicel  hazards  associated  with 
such  sites,  which  is  equivalent  to,  to  the 
extent  practicable,  or  more  stringent 
than  the  level  which  would  be  achieved 
by  standards  and  requirements  adopted 
and  enforced  by  the  Commission  for  the 
same  purpose  and  any  final  standards 
promulgated  by  the  Administrator  of  the 
Enviranosental  Protection  Agency  in 
accordance  with  section  275. 

The  Commission  historically  has  had 
the  authority  and  responsibility  to 
regulate  the  activities  of  persons 
licensed  under  the  Atomic  Energy  Act  of 
1954,  as  amended.  Consistent  with  that 
authority  and  in  accordance  with 
section  B4c.  of  that  Act,  the  Commission 
has  the  discretion  to  review  and 
approve  site  specific  alternatives  to 
standards  promulgated  by  the 
Commission  and  by  the  Administrator  of 
the  Environmental  Protection  Agency.  In 
the  exercise  of  this  authonty,  Section 
84c.  does  not  require  the  Commission  to 
obtain  the  concurrence  of  the 
Administrator  in  any  site  specific 
alternative  which  satisfies  Commission 
requirements  for  the  level  of  protection 
for  public  health,  safety,  and  the 
environment  from  radiological  and 
nonradiological  hazards  at  uranium  mill 
tailing  sites.  As  an  example,  the 
Commisson  need  not  seek  concurrence 
of  the  Administrator  is  case-by-case 
determinations  of  alternative 
concentration  limits  and  delisting  of 
hazardous  constitutents  for  specific 
sites.  It  should  be  understood  that  the 
proposed  conforming  regulations  deal 
with  the  exercise  of  the  Commission's 
responsibility  and  authority  under  the 
Atomic  Energy  Act  of  1954.  solely  as 


regards  cranium  mill  tailings  sites  and 
have  no  broader  connotation. 

The  Commission  believes  that 
licensee  proposals  for  altemativos  can 
be  an  important  and  efiecti««  way  to 
help  deal  with  the  probtemi  aaaociatad 
with  impdomaating  the  new  B*A 
standaidt.  Tfw  Commission  erxpects  that 
it  may  require  several  years  to  have  its 
conforming  regulations  fully  in  place.  It 
expects  to  use  the  flexibility  provided 
by  section  84  in  the  interim  to  considar 
and  approve  alternative  proposals  from 
licensees.  Section  Mc.  provides  NRC 
sufficient  authority  to  independendy 
approve  alternatives  so  long  as  the 
Commission  can  make  the  required 
determination. 

Impact  of  the  ^opoaod  Amoodmats 

The  Commission's  action  in  proposing 
these  modilicationB  to  its  regulatioiu  in 
Appendbc  A  to  10  CFR  Part  40  is  to 
conform  tiwm  to  tiw  new  EPA 
standards.  These  changes  are  for  the 
purpose  of  avoiding  conflicts  and 
inconsistencies,  and  for  clarifying 
previously  existing  language  so  as  to  be 
compatible  with  the  new  requirements. 
The  action  proposed  here  by  the 
Commission  is  a  consequence  of 
previous  actions  taken  by  the  Congress 
and  the  EPA,  and  is  legally  mandated  in 
section  275b(3)  of  the  Atomic  Eaeqgy  Act 
of  1954,  as  amended. 

Commission  actioa  in  this  cast  is 
esentially  nondiscretionary  in  nature, 
and  for  purposes  of  environmental 
analysis,  rests  upon  existing 
environmental  and  other  impact 
evaluations  in  the  follov^ring  documents: 
(1)  "Final  Environmental  Impact 
Statement  for  Standards  for  the  Control 
of  Byproduct  Materials  from  Uranium 
Ore  Processing  (40  CFR  Part  192J." 
Volumes  1  and  2,  EPA  520/1-83-008-1 
and  2,  September  1983,  and  (2) 
"Regulatory  Impact  Analysis  of  Final 
Environmental  Standards  for  Uranium 
Mill  Tailing  at  Active  Sites,"  EPA  520/1- 
83-010,  September  1983,  both  prepared 
in  support  of  Subparts  D  and  E  of  40 
CFR  Paret  192,  and  (3)  "Final  Generic 
Environmental  Impact  Statement  on 
Uranium  Milling,"  NUREG-0706. 
September  1980,  prepared  in  support  of 
Appendix  A  of  10  CFR  Part  40.  The 
Commission  believes  that  these 
supporting  analyses  for  the  new  EPA 
standards  and  the  existing  Commission 
regulations  provide  a  more  than 
adequate  environmental  review  for  the 
standards  addresed  herein,  and  that  no 
additional  impact  analysis  is  warranted 
by  the  conforming  actions  propoaed 
herein.  The  EPA  engaged  in  and 
completed  a  NEPA  process  with  full 
consideration  of  environmental 
concerns,  and  for  the  purposes  of  this 


rulemaking  action,  can  be  vietvad  as  the 
lead  agency. 

PaperwoA  Kadoctioo  Act  StataaMnt 

This  piopuwd  rule  doaa  MVl  ooatain  a 
new  ot  aawfraM  infui  nialion  oonection 
requirement  subject  to  the  requirements 
of  the  Papw  wtni  Reduction  Act  of  1980 
(44  U3.C  3501  et  seq.).  ExUting 
requirements  were  approvod  by  the 
Office  of  Management  and  fiadgat 
approval  msnber  3150-0090. 

Regulatory  FlndbUily  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  US.C  605(bJ. 
the  Commission  certifies  that  this  rule 
will  not.  if  ^vnmlgated.  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
Therefore,  vre  have  not  performed  a 
Regulatory  F!exibHtty  Ajialysis.  T^e 
basis  for  Ma  finding  is  that  of  the 
licensed  uiaiilum  nulls,  only  one 
quaimes  as  a  tmall  entity.  Almost  all 
the  mills  are  owned  by  latge 
corporations.  Three  of  tfie  mills  are 
partly-owned  by  companies  that  oould 
quali^  as  small  businoeaos.  according  to 
the  Small  Buainoss  Adminiatration 
generic  araall  entity  dafinrtion  of  MO 
employees.  However,  vndor  llw 
Regolaloiy  Flexibility  Act  a  snaH 
business  is  one  that  is  independently 
owned  and  operated.  Sintx  these  three 
mills  are  not  independently  owned  they 
do  not  qualify  as  amaO  «a titles. 

List  of  Sobjetils  ta  1«  GFR  Part  40 

Government  contract.  Hacaidoas 
materiais-trenaportatidn,  Nuclear 
materials,  Penalty,  Reporting  and 
reoordkeeping  requirements.  Source 
material,  and  Uranium. 

Under  the  Atomic  Energy  Act  of  1954, 
as  amended,  the  Energy  Reorganization 
Act  of  1874,  as  ancmled.  S  U,SX:.  SS3. 
and  the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978.  as  amended,  the 
NRC  is  proposing  the  following 
amemiments  to  10  CFR  Part  40. 

PART  40-OOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

1.  The  authority  citation  for  Part  40  is 
revised  to  read  as  follows: 

Authority:  Sees.  62.  63.  64.  65,  81.  IBl.  182. 
183. 166.  68  Stat.  93Z  933,  93S.  94&  95a.  954. 
955,  as  amended,  sees.  Ue[2).  83,  84.  Pub.  L. 
95-604,  92  Stat.  3033.  as  amended.  3039.  MC 
234,  83  Slat.  444.  «8  amended  (42  U.S.C. 
2014(e)(2].  2092.  2093.  2094.  2095.  2111,  2113, 
2114,  2201.  2232,  2233,  2236,  2282):  sec*.  274, 
Pub.  L.  88-373,  73  Stat  686  (42  U.S.C.  2021): 
sec.  201,  as  amended.  202,  206,  88  SUt  1242. 
as  amended.  1244. 1246  (42  U.S.C.  5841.  5842. 
5846).  Section  275.  92  SUt.  3021.  as  amended 
by  Pub.  L  97-415,  96  Stat.  2067  (42  U.S.C 
2022). 
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Sectioo  ¥i.7  alao  if|ii«d  ander  Pub.  L.  95- 
eOl.  MC  1082  Stat.  2951  (42  U.S.C.  5851). 
Section  40.31(g)  alao  issued  under  sec.  122.  68 
Stat.  939  (42  U.S.C  2152).  Section  40.46  also 
issued  under  sec.  184.  68  Stat.  954.  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec  187.  68  Stat.  955  (42  U.S.C 
2237). 

For  the  purposes  of  sec  223.  68  Stat.  958.  as 
amended  (42  U.S.C.  2273);  H  40.3.  4a25{d)(l)- 
(3).  4a35(a)-{d),  40.41  (b)  and  (c).  4a46.  40.51 
(a)  and  (c),  and  40.63  are  issued  under  sec. 
161b.  68  Stat.  948,  as  amended.  (42  U.S.C 
2201(b)):  and  H  40.25  (c)  and  (d)  (3)  and  (4). 
40.28(c)(2).  40.35(e).  4042.  40.61.  4062,  40.84 
and  40.65  are  issued  under  sec.  161  o.  68  Stat. 
9SO  as  amended  (42  U.S.C  2201(o)). 

AppMdlx  A-fAmanded] 

2.  Appendix  A  to  Part  40  is  revised  to 
read  as  follows: 

Appnidix  A  to  Part  40— Criteria 
Relating  to  the  Opetatioo  of  Uranium 
Mills  and  the  Dis|MMitioa  of  Tailings  or 
.Wastes  Produced  by  the  Extractioa  or 
Concentratioo  of  Source  Material  From 
Ores  Processed  Primarily  for  Their 
Source  Material  Content 

Iniiodiactiao 

Every  applicant  for  a  license  to  possess 
and  use  source  material  in  conjunction  with 
uranium  or  thorium  milling,  or  byproduct 
material  at  sites  formerly  associated  with 
such  milling,  is  required  by  the  provisions  of 
1 4031(h)  to  include  in  a  license  application 
proposed  specifications  relating  to  milling 
operations  and  the  disposition  of  tailings  or 
wastes  resulting  from  such  milling  activities. 
This  appendix  establishes  technical, 
financial  ownership,  and  long-term  site 
surveillance  criteria  relating  to  the  siting, 
operatioa  decontamination, 
decommissioning,  and  reclamation  of  mills 
and  tailings  or  waste  systems  and  sites  at 
which  such  mills  and  systems  are  located.  As 
used  in  this  appendix,  the  term  "as  low  as  is 
reasonably  achievable"  has  the  same 
meaning  as  in  |  20.1(c)  of  10  CFR  Part  20  of 
this  chapter. 

In  many  cases,  flexibility  is  provided  in  the 
criteria  to  allow  achieving  an  optimum 
tailings  disposal  program  on  a  site-specific 
basis.  However,  in  such  cases  the  objectives, 
technical  alternatives  and  concerns  which 
must  be  taken  into  accoimt  in  developing  a 
tailings  program  are  identified.  As  provided 
by  the  provisions  of  i  40.31(h)  applications 
for  licenses  must  clearly  demonstrate  how 
the  criteria  have  been  addressed. 

The  specifications  shall  be  developed 
considering  the  expected  full  capacity  of 
Uilings  or  waste  systems  and  the  lifetime  of 
mill  operations.  Where  later  expansions  of 
systems  or  operations  may  be  likely  (for 
example,  where  large  quantities  of  ore  now 
marginally  uneconomical  may  be  stockpiled), 
the  amendability  of  the  disposal  system  to 
accommodate  increased  capacities  «vithout 
degradation  in  long-term  stability  and  other 
performance  factors  shall  be  evaluated. 

Licensees  or  applicants  may  propose 
alternatives  to  the  specific  requirements  in 
this  Appendix.  The  alternative  proposals  may 


take  into  account  local  or  regional  conditions, 
including  geology,  topography,  hydrology, 
and  meteorology.  The  Commission  may  find 
that  the  proposed  alternatives  meet  the 
Commission's  requirements  if  the  alternatives 
will  achieve  a  level  of  stabilization  and 
containment  of  the  sites  concerned,  and  a 
level  of  protection  for  public  health,  safety, 
and  the  environment  from  radiological  and 
nonradiological  hazards  associated  witli  the 
sites,  which  is  equivalent  to,  to  the  extent 
practicable,  or  more  stringent  than  the  level 
which  would  be  achieved  by  the 
requirements  of  this  Appendix  and  the 
standards  promulgated  by  the  Environmental 
Protection  Agency  in  40  CFR  Part  192. 
Subparts  D  and  B.  * 

/.  Technical  Criteria 

Criterion  1 — In  selecting  among  alternative 
tailings  disposal  sites  or  judging  the 
adequacy  of  existing  tailings  sites,  the 
following  site  features,  which  will  determine 
the  extent  to  which  a  program  meets  the 
broad  objective  of  isolating  the  tailings  and 
associated  contaminants  from  man  and  the 
environment  for  1,000  years,  thereafter, 
without  ongoing  active  maintenance  shall  be 
considered: 

•  Remoteness  ttom  populated  areas: 

•  Hydrologic  and  other  natural  conditions 
as  they  contribute  to  continued 
immobilization  and  isolation  of  contaminants 
from  groundwater  sources:  and 

•  Potential  for  minimizing  erosion, 
disturbance,  and  dispersion  by  natural  forces 
over  the  long  term. 

The  site  selection  process  shall  be  an 
optimization  to  the  maximimi  extent 
reasonably  achievable  in  terms  of  these 
features. 

In  the  selection  of  disposal  sites,  primary 
emphasis  shall  be  given  to  isolation  of 
tailings  or  wastes,  a  matter  having  long-term 
impacts,  as  opposed  to  consideration  only  of 
short-term  convenience  or  benefits,  such  as 
minunization  of  transportation  or  land 
acquisition  costs.  While  isolation  of  tailings 
will  be  a  function  of  both  site  and  engineering 
design,  overriding  consideration  shall  be 
given  to  siting  features  given  the  long-term 
nature  of  the  tailings  hazards. 

Tailings  shall  be  disposed  of  in  a  manner 
that  no  active  maintenance  is  required  to 
preserve  conditions  of  the  site. 

Criterion  2 — ^To  avoid  proliferation  of  small 
waste  disposal  sites  and  thereby  reduce 
perpetual  surveillance  obligations,  byproduct 
material  from  in  situ  extraction  operations, 
such  as  residues  from  solution  evaporation  or 
contaminated  control  processes,  and  wastes 
from  small  remote  above  ground  extraction 
operations  shall  be  disposed  of  at  existing 
large  mill  tailings  disposal  sites:  unless, 
considering  the  nature  of  the  wastes,  such  as 
their  volume  and  specific  activity,  and  the 
costs  and  environmental  impacts  of 
transporting  the  wastes  to  a  large  disposal 
site,  such  offsite  disposal  is  demonstrated  to 
be  impracticable  or  the  advantages  of  onsite 
burial  clearly  outweigh  the  benefits  of 
reducing  the  perpetual  surveillance 
obligations. 

Criterion  3 — ^The  "prime  option"  for 
disposal  of  tailings  is  placement  below  grade, 
either  in  mines  or  specially  excavated  pits 


(that  is,  where  the  need  for  any  specially 
constructed  retention  structure  is  eliminated). 

The  evaluation  of  alternative  sites  and 
disposal  methods  performed  by  mill 
operators  in  support  of  their  proposed  tailings 
disposal  program  (provided  in  applicants' 
environmental  reports)  shall  reflect  serious 
consideration  of  this  disposal  mode.  In  some 
instances,  below  grade  disposal  may  not  be 
the  most  environmentally  sound  approach, 
such  as  might  be  the  case  if  a  groundwater 
formation  is  relatively  close  to  the  surface  or 
not  very  well  isolated  by  overlying  soils  and 
rock.  Also,  geologic  and  topographic 
conditions  might  make  full  below  grade 
burial  impracticable:  for  example,  bedrock 
may  be  sufficiently  near  the  surface  that 
blasting  would  be  required  to  excavate  a 
disposal  pit  at  excessive  cost,  and  more 
suitable  alternative  sites  are  not  available. 
Where  full  below  grade  burial  is  not 
practicable,  the  size  of  retention  structures, 
and  size  and  steepness  of  slopes  of 
associated  exposed  embankments  shall  be 
minimized  by  excavation  to  the  maximum 
extent  reasonably  achievable  or  appropriate 
given  the  geologic  and  hydrologic  conditions 
at  a  site.  In  these  cases,  it  must  be 
demonstrated  that  an  above  grade  disposal 
program  will  provide  reasonably  equivalent 
isolation  of  the  tailings  from  natural  erosional 
forces. 

Criterion  4 — The  following  site  and  design 
criteria  shall  be  adhered  to  whether  tailings 
or  wastes  are  disposed  of  above  or  below 
grade. 

(a)  Upstream  rainfall  catchment  areas  must 
be  minimized  to  decrease  erosion  potential 
and  the  size  of  the  Probable  Maximum  Flood 
which  could  erode  or  wash  out  sections  of  the 
tailings  disposal  area. 

(b)  Topographic  features  should  provide 
good  wind  protection. 

(c)  Embankment  and  cover  slopes  shall  be 
relatively  flat  after  final  stabilization  to 
minimize  erosion  potential  and  to  provide 
conservative  factors  of  safety  assuring  long- 
term  stability.  The  broad  objective  should  be 
to  contour  final  slopes  to  grades  which  are  as 
close  as  possible  to  those  which  would  be 
provided  if  tailings  were  disposed  of  below 
grade;  this  could,  for  example,  lead  to  slopes 
about  10  horizontal  to  1  vertical  (10h:lv)  or 
less  steep.  In  general,  slopes  should  not  be 
steeper  than  about  5h:lv.  Where  steeper 
slopes  are  proposed,  reasons  why  a  slope 
less  steep  than  5h:lv  would  be  inpracticable 
should  be  provided,  and  compensating 
factors  and  conditions  which  make  such 
slopes  acceptable  should  be  identified. 

(d)  A  full  self-sustaining  vegetative  cover 
shall  be  established  or  rock  cover  employed 
to  reduce  wind  and  water  erosion  to 
negligible  levels. 

Where  a  full  vegetative  cover  is  not  likely 
to  be  self-sustaining  due  to  climatic  or  other 
conditions,  such  as  in  semi-arid  and  arid 
regions,  rock  cover  shall  be  employed  on 
slopes  of  the  impoundment  system.  The  NRG 
will  consider  relaxing  this  requirement  for 
extremely  gentle  slopes  such  as  those  which 
they  may  exist  on  the  top  of  the  pile. 

'The  following  factors  shall  be  considered 
in  establishing  the  final  rock  cover  design  to 
avoid  displacement  of  rock  particles  by 
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human  and  animal  truFTic  or  by  natural 
pro(X8s.  and  to  preclude  undercutting  and 
piping: 

•  Shape,  sire,  composition,  and  gradation 
of  rock  particles  (excepting  bedding  muleriul 
average  particles  size  shall  be  al  leust  col>ble 
size  or  greater): 

•  Rock  cover  thickness  and  zoning  of 
particles  by  size:  and 

•  Steepness  of  underlying  slopes, 
individual  rock  fragments  shall  be  dense. 

sound,  and  resistant  to  abrasion,  and  shall  be 
free  from  cracks,  seams,  and  other  defects 
that  would  tend  to  unduly  increase  their 
destruction  by  water  and  frost  actions.  Weak, 
friable,  or  laminated  aggregate  shall  not  be 
used. 

Rock  oovering  of  slopes  may  not  be 
required  where  top  covers  are  very  thick  (on 
the  order  ol  10m  or  greater):  impoundment 
slopes  are  very  gentle  (on  the  order  of  10  h:lv 
or  less);  bulk  cover  materials  have  inharently 
favorable  erosion  resistance  characteristics: 
and.  there  is  negligible  drainage  catchment 
area  upstream  of  the  pile  and  good  wind 
protection  as  described  in  points  (a)  and  (b) 
of  this  Criterion. 

Furtheraore.  all  impoundment  surfaces 
shall  be  contoured  to  avoid  areas  of 
concentrated  surface  runoff  or  abrupt  or 
sharp  changes  in  slope  gradient,  tai  addition 
to  rock  cover  on  slopes,  areas  toward  which 
surface  runoff  might  be  directed  shall  be  well 
protected  with  substantial  rock  cover  (rip 
rap).  In  addition  to  providing  for  stability  of 
the  impoundment  system  itself,  overall 
stability,  erosion  potential,  and 
geomorphology  of  surrounding  terrain  shall 
be  evaluated  to  assure  that  there  are  not 
ongoing  or  potential  processes,  such  as  gully 
erosion,  which  would  lead  lo  impoundment 
instability. 

(e)  The  impoundment  shall  not  be  located 
near  a  capable  fault  that  could  cause  a 
maximum  credible  earthquake  larger  than 
that  which  the  impoundment  could 
reasonably  be  expected  to  withstand.  As 
used  in  this  criterion,  the  term  "capable  fault" 
has  the  same  meaning  as  defined  in  section 
Ill(g)  of  Appendix  A  of  10  CFR  100.  The  term 
"maximum  credible  earthquake"  means  tha 
earthquake  which  cause  the  maximum 
vibratory  ground  motion  based  upon  an 
evaluation  of  earthquake  potential 
considering  the  regional  and  local  geology 
and  seismology  and  specific  characteristics 
of  local  subsurface  material. 

(f)  The  impoundment,  where  feasible, 
should  be  designed  to  incorporate  features 
which  wiil  promote  deposition.  For  example, 
design  features  which  promote  deposition  of 
sediment  suspended  in  any  runoff  which 
flows  into  the  impoundment  area  might  be 
utilized:  the  object  of  such  a  design  feature 
would  be  to  enhance  the  thickness  of  cover 
over  time. 

Criterion  5 — The  following  shall  be 
considered: 

•  Installation  of  bottom  liners  (Where 
synthetic  liners  are  used,  a  leakage  detection 
system  shall  be  installed  immediately  below 
the  liner  to  ensure  major  failures  are  defected 
if  they  occur.  This  is  in  addition  to  the 
ground«vBter  monitcring  program  conducted 
as  provided  in  Criterion  7.  Where  clay  liners 
are  proposed  or  relatively  thin,  in-situ  clay 


soils  are  to  be  relied  upon  for  seepage 
control,  tests  shall  be  conducted  with 
r»;presenlalive  tailings  solutions  and  clay 
materials  to  confirm  that  no  significant 
deterioration  of  premeability  or  stability 
properties  will  occur  with  continous  exposure 
of  clay  to  tailings  solutions.  Tests  shall  be  run 
for  a  sufficient  period  of  time  to  reveal  any 
effects  if  they  are  going  to  occur  (in  some 
cases  deteriordtion  has  been  observed  to 
occur  rather  rapidly  after  about  nine  months 
of  exposure)). 

•  Mill  process  designs  which  provide  the 
maximum  practicable  recycle  of  solutions 
and  conservation  of  water  to  reduce  the  net 
input  of  liquid  to  the  tailings  impoundment. 

•  Dewatering  of  tailings  by  process 
devices  and/or  in-sihi  drainage  systems  (At 
new  sites,  tailings  shall  be  dewatered  by  a 
drainage  system  installed  h1  the  bottom  of  the 
impoundment  to  lower  the  F»hre8tic  surface 
and  reduce  the  driving  head  for  seepsfe, 
unless  tests  show  tailings  are  not  amenable 
lo  such  a  system.  Where  in-situ  dewatering  is 
to  be  conducted,  the  impoundment  bottom 
shall  be  graded  to  assure  that  the  drains  are 
at  a  low  point.  The  drains  shall  be  protected 
by  auitabie  filer  materials  to  assure  that 
drains  remain  free  running.  The  drainage 
system  shall  also  be  adequately  sized  to 
assure  good  drainage). 

•  Neutralization  to  promote  immobilization 
of  toxic  substances. 

Where  groundwater  impacts  are  occurring 
at  an  existing  site  due  to  seepage,  action  shall 
be  taken  to  alleviate  conditions  that  lead  to 
excessive  seepage  impacts  and  restore 
groundwater  quality.  The  specific  seepage 
control  and  groundwater  protection  method, 
or  combination  of  methods,  to  be  used  must 
be  worked  out  on  a  site-specific  basis. 
Technical  specifications  shall  be  prepared  to 
control  installation  of  seepage  control 
systems.  A  quality  assurance,  testing,  and 
inspection  program,  which  includes 
supervision  by  a  qualified  engineer  or 
scientist,  shall  be  established  to  assure  the 
spedfications  are  met. 

In  support  of  a  tailings  disposal  system 
proposal,  the  applicant/operator  shall  supply 
information  concerning  the  following: 

•  The  chemical  and  radioactive 
characteristics  of  the  waste  solutions. 

•The  characteristics  of  the  underlying  soil 
and  geologic  formations  particulariy  as  they 
will  control  transport  of  contaminants  and 
solutions.  This  shall  include  detailed 
information  concerning  extent,  thickness, 
uniformity,  shape,  and  orientation  of 
underlying  strata.  Hydraulic  gradients  and 
conductivities  of  the  various  formations  shall 
be  determined. 

This  information  shall  be  gathered  from 
borings  and  field  survey  methods  taken 
within  the  proposed  impoundment  area  and 
in  surrounding  areas  where  contaminiants 
might  migrate  to  groundwater.  The 
information  gathered  on  boreholes  shall 
include  both  geologic  and  geophysical  logs  in 
sufficient  number  and  degree  of 
sophistication  to  allow  determining 
significant  discontinuities,  fractures,  and 
channeled  deposits  of  high  hydraulic 
conductivity.  If  field  survey  methods  are 
used,  they  should  be  in  addition  to  and 
califibrated  with  borehole  logging.  Hydrologic 


parameters  such  as  permeability  shall  nut  be 
determined  on  the  basis  of  laboratory 
analysis  of  samples  alone:  a  sufficient 
amount  of  field  testing  (e.g..  pump  tests)  shall 
l>e  conducted  lo  assure  actual  field  properties 
are  adequately  understood.  Testing  shall  be 
conducted  lo  allow  estimating  chemi-sorption 
attenuation  properties  of  underlying  soil  and 
rock. 

•  Location,  extent,  quality,  capacity  and 
current  uses  of  any  groundwater  at  and  near 
the  site. 

Furthermore,  steps  shall  be  taken  during 
stockpiling  of  ore  to  minimize  penetration  of 
radionuclides  into  underlying  soils:  suitable 
methods  include  lining  and/or  compaction  of 
ore  storage  areas. 

Criterion  &— In  cases  where  waste 
byproduct  material  is  lo  be  permanently 
disposc-d  an  earthen  cover  shall  be  placed 
over  tailings  or  wastes  al  the  end  of  milling 
operations  and.  the  waste  disposal  area  shall 
be  closed  in  accordance  with  a  design' 
which  shall  provide  reasonable  assurance  of 
control  of  radiological  hazards  lo:  (i)  Be 
effective  for  IJUO  years,  lo  ttw  extent 
reaaonably  achievable,  and.  in  any  case,  for 
at  least  200  years,  and  (ii)  liRiit  releases  of 
radon-222  from  uranium  byproduct  materials, 
and  radon-2a»  from  thorium  byproduct  \ 

materials,  lo  the  atmosphere  so  as  lo  not 
exceed  an  average'  release  rate  of  20 
picocurias  per  square  meter  per  second  (pCi/ 
m's).  In  computing  required  tailings  cover  ,< 

thicknessea.  moisture  in  soils  in  excess  of         ., 
amounts  found  normatty  in  simitar  soils  in 
similar  circumstances  shall  not  be 
considered.  Direct  gamma  exposure  from  the 
tailings  or  wastes  shou4d  be  reduced  to 
background  levels.  The  effects  of  any  thin 
synthetic  layer  shall  not  be  taken  into  *i 

account  in  determining  the  calculated  radon 
exhalation  level.  If  non-soil  materials  are  « 

proposed  as  cover  materials,  it  must  be  , 

demonstrated  that  such  materials  will  not 
cradc  or  degrade  by  differential  settlement.      .-. 
weathering,  or  other  mechanism,  over  long-      r 
term  time  intervals. 

Near  surface  cover  materials  (i.e..  within 
the  top  three  meters)  shall  not  include  waste 
or  rock  that  contains  elevated  levels  of 
radium;  soils  used  for  near  surface  cover 
must  be  essentially  the  same,  as  far  as 
radioactivity  is  concerned,  as  lliat  of 
surrounding  surface  soils.  This  is  lo  ensure 
that  surface  radon  exhalation  n  not 
significantly  above  background  because  of 
the  cover  material  itself. 

The  design  requirements  in  this  criterion 
for  longevity  and  control  of  radon  releases 
shall  apply  lo  any  portion  of  a  licensed  and/ 
or  disposal  site  unless  such  portion  contains 
a  ooncentration  of  radium  in  land,  averaged 


'  The  standard  applies  to  dewgn.  Mofutoring  for 
radon  after  installation  of  an  appropriately  designed  i^ 
cover  is  not  required. 

'This  average  shall  apply  lo  the  entire  surface  of 
each  disposal  area  over  periods  of  at  least  1  year, 
but  short  compared  to  100  years.  Radon  will  come 
from  tKJth  uranium  byproduct  matertals  and  from 
covering  malenals.  Radon  emissions  from  covering 
materials  should  be  estimalsd  as  part  of  developing 
a  closure  plan  for  each  site.  The  slandartl.  however. 
applies  ooly  lo  emissions  from  uranium  byproduct 
materials  to  the  atmosphere. 
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over  areas  of  100  square  meters,  which,  as  a 
result  of  byproduct  material  does  not  exceed 
the  background  level  by  more  than:  (i)  5 
picocuries  per  gram  (pCi/g)  of  radium-Z28.  or. 
in  the  case  of  thorium  byproduct  material. 
radium-228.  averaged  over  the  first  15 
centimeters  (cm)  below  the  surface,  and  (ii) 
15  pCi/g  of  radium-228.  or.  in  the  case  of 
thorium  byproduct  material,  radium-228, 
averaged  over  15-cm  thick  layers  more  than 
15  cm  below  the  surface. 

Oilerion  7 — At  lea.st  one  tull  vear  prior  to 
any  major  site  construction,  a  preoperational 
monitoring  program  shall  be  conducted  to 
provide  complete  baseline  data  on  a  milling 
site  and  its  environs.  Throughout  the 
construction  and  operating  phases  of  the  mill, 
an  operational  monitoring  program  shall  be 
conducted  to  measure  or  evaluate  compliance 
with  applicable  standards  and  regulations:  to 
evaluate  performance  of  control  systems  and 
procedures;  to  evaluate  environmental 
impacts  of  operation;  and  to  detect  potential 
long-term  effects. 

Criterion  8 — Milling  operations  shall  be 
conducted  so  that  all  airborne  effluent 
releases  are  reduced  to  levels  as  low  as  is 
reasonably  achievable.  The  primary  means  of 
accomplishing  this  shall  be  by  means  of 
emission  controls.  Institutional  controls,  such 
as  extending  the  site  boundary  and  exclusion 
area,  may  be  employed  to  ensure  that  offsite 
exposure  limits  are  met  but  only  after  all 
practicable  measures  have  been  taken  to 
control  emissions  at  the  source. 
Notwithstanding  the  existence  of  individual 
dose  standards,  strict  control  of  emissions  is 
necessary  to  assure  that  population 
exposures  are  reduced  to  the  maximum 
extent  reasonably  achievable  and  to  avoid 
site  contamination.  The  greatest  potential 
sources  of  offsite  radiation  exposure  (aside 
from  radon  exposure)  are  dusting  from  dry 
surfaces  of  the  tailing  disposal  area  not 
covered  by  tailings  solution  and  emissions 
from  yellowcake  drying  and  packaging 
operations.  During  operations  and  prior  to 
closure,  radiation  doses  from  radon 
emissions  from  surface  impoundments  of 
uranium  or  thorium  byproduct  materials  shall 
be  kept  as  low  as  is  practicable. 

Checks  shall  be  made  and  logged  hourly  of 
all  parameters  (e.g.,  differential  pressures  and 
scrubber  water  flow  rates)  which  determine 
the  efficiency  of  yellowcake  stack  emission 
control  equipment  operation.  It  shall  be 
determined  whether  or  not  conditions  are 
within  a  range  prescribed  to  ensure  that  the 
equipment  is  operating  consistently  near 
peak  efficiency;  corrective  action  shall  be 
taken  when  performance  is  outside  of 
prescribed  ranges.  Effluent  control  devices 
shall  be  operative  at  all  times  during  drying 
and  packaging  operations  and  whenever  air 
is  exhausting  from  the  yellowcake  stack. 
Drying  and  packaging  operations  shall 
terminate  when  controls  are  inoperative. 
When  checks  indicate  the  equipment  is  not 
operating  within  the  range  prescribed  for 
peak  e^iciency.  actions  shall  be  taken  to 
restore  parameters  to  the  prescribed  range. 
When  this  cannot  be  done  without  shutdown 
and  repairs,  drying  and  packaging  operations 
shall  cease  as  soon  as  practicable. 
Operations  may  not  be  re-started  after 
cessation  due  lo  off-nonnal  performance  jintil 


needed  corrective  actions  have  been 
identified  and  implemented.  All  such 
cessations,  corrective  actions,  and  re-starts 
shall  b«  reported  to  the  appropriate  NRC 
regional  office  as  indicated  in  Criterion  8A.  in 
writing,  within  10  days  of  the  subsequent 
restart. 

To  control  dusting  from  tailings,  that 
portion  not  covered  by  standing  liquids  shall 
be  wetted  or  chemically  stablized  to  prevent 
or  minimize  blowing  and  dusting  to  the 
maximum  extent  reasonably  achievable.  This 
requirement  may  be  relaxed  if  tailings  are 
effectively  sheltered  from  wind,  such  as  may 
be  the  case  where  they  are  disposed  of  below 
grade  and  the  tailings  surface  is  not  exposed 
to  wind.  Consideration  shall  be  given  in 
plannii\g  tailings  disposal  programs  to 
methods  which  would  allow  phased  covering 
and  reclamation  of  tailings  impoundments 
since  this  will  help  in  controlling  particulate 
and  radon  emissions  during  operation.  To 
control  dusting  from  diffuse  sources,  such  as 
tailings  and  ore  pads  where  automatic 
controls  do  not  apply,  operators  shall  develop 
written  operating  procedures  specifying  the 
methods  of  control  which  will  be  utilized. 

Milling  operations  producing  or  involving 
thorium  byproduct  material  shall  be 
conducted  in  surh  a  manner  a.s  to  provide 
reasonable  assurance  that  the  annual  dose 
equivalent  does  not  exceed  25  millirems  to 
the  whole  body.  75  millirems  to  the  thyriod. 
and  25  millirems  to  any  other  organ  of  any 
member  of  the  public  as  a  result  of  exposures 
to  the  planned  discharge  of  radioactive 
materials,  radon-220  and  its  daughters 
excepted,  to  the  general  environment. 

Uranium  and  thorium  byproduct  materials 
shall  be  managed  so  as  to  conform  to  the 
applicable  provisions  of  Title  40  of  the  Code 
of  Federal  Regulations,  Part  44a  "Ore  Mining 
and  Dressing  Point  Souroe  Category:  Effluent 
Limitations  Guidelines  and  New  Source 
Performance  Standards,  Subpart  C.  Uranium, 
Radium,  and  Vanadium  Ores  Subcategory," 
as  codified  on  January  1, 1983. 

Criteria  8A--Daily  inspections  of  tailings 
or  waste  retention  systems  shall  be 
conducted  by  a  qualified  engineer  or  scientist 
and  documented.  The  appropriate  NRC 
regional  office  as  indicated  in  Appendix  D  of 
10  C¥R  Part  20.  or  the  Director.  Office  of 
Inspection  and  Enforcement,  U.S.  Nuclear 
Regulatory  Commission.  Washington,  DC 
20555,  shall  be  immediately  notified  of  any 
failure  in  a  tailings  or  waste  retention  system 
which  results  in  a  release  of  tailings  or  waste 
into  unrestricted  areas,  and/or  of  any 
unusual  conditions  (conditions  not 
contemplated  in  the  design  of  the  retention 
system)  which  if  not  corrected  could  indicate 
the  potential  or  lead  to  failure  of  the  system 
and  result  in  a  release  of  taihngs  or  waste 
into  unrestricted  areas. 

//.  Financial  Criteria 

Criterion  9— Financial  surety  arrangements 
shall  be  established  by  each  mill  operator 
prior  to  the  commencement  of  operations  to 
assure  that  sufficient  funds  will  be  available 
to  carry  out  the  decontamination  and 
decommissioning  of  the  mill  and  site  and  for 
the  reclamation  of  any  tailings  or  waste 
disposal  areas.  The  amount  of  funds  to  be 
ensured  by  such  surety  arrangements  shall  be 


based  on  Commission-approved  cost 
estimates  in  a  Commission-approved  plan 
for  (1)  Decontamination  and 
decommissioning  of  mill  buildings  and  the 
milling  site  to  levels  which  would  allow 
unrestricted  use  of  these  areas  upon 
decommissioning,  and  (2)  the  reclamation  of 
tailings  and/or  waste  disposal  areas  in 
accordance  with  technical  criteria  delineated 
in  Section  I  of  this  Appendix.  The  licensee 
shall  submit  this  plan  in  conjunction  with  an 
environmental  report  that  addresses  the 
expected  environmental  impacts  of  the 
milling  operation,  decommissioning  and 
tailings  reclamation,  and  evaluates 
alternatives  for  mitigating  these  impacts.  The 
surety  shall  also  cover  the  payment  of  the 
charge  for  long-term  surveillance  and  control 
required  by  Criterion  10.  In  establishing 
specific  surety  arrangements,  the  licensee's 
cost  estimates  shall  take  into  account  total 
costs  that  would  be  incurred  if  an 
independent  contractor  were  hired  to  perform 
the  decommissioning  and  reclamation  work. 
In  order  to  avoid  uimecessary  duplication 
and  expense,  the  Commission  may  accept 
financial  sureties  that  have  been 
consolidated  with  financial  or  surety 
arrangements  established  to  meet 
requirements  of  other  Federal  or  state 
agencies  and/or  local  governing  bodies  for 
such  decommissioning,  decontamination, 
reclamation,  and  long-term  site  surveillance 
and  control,  provided  such  arrangements  are 
considered  adequate  to  satisfy  these 
requirements  and  that  the  portion  of  the 
surety  which  covers  the  decommissioning 
and  reclamation  of  the  mill,  milt  tailings  site 
and  associated  areas,  and  the  long-term 
funding  charge  is  clearly  identified  and 
committed  for  use  in  accomplishing  these 
activities.  The  licensee's  surety  mechanism 
will  be  reviewed  annually  by  the  Commission 
to  assure  that  su^icient  funds  would  be 
available  for  completion  of  the  reclamation 
plan  if  the  work  had  to  be  performed  by  an 
independent  contractor.  The  amount  of  surety 
liability  should  be  adjusted  to  recognize  any 
increases  or  decreases  resulting  from 
inflation,  changes  in  engineering  plans, 
activities  performed,  and  any  other 
conditions  affecting  costs.  Regardless  of 
whether  reclamation  is  phased  through  the 
life  of  the  operation  or  takes  place  at  the  end 
of  operations,  an  appropriate  portion  of 
surety  liability  shall  be  retained  until  final 
compliance  with  the  reclamation  plan  is 
determined.  This  will  yield  a  surety  that  is  at 
least  sufficient  at  all  times  to  cover  the  costs 
of  decommissioning  and  reclamation  of  the 
areas  that  are  expected  to  be  disturbed 
before  the  next  license  renewal.  The  term  of 
the  surety  mechanism  must  be  open  ended, 
unless  it  can  be  demonstrated  that  another 
arrangement  would  provide  an  equivalent 
level  of  assurance,  "rhis  assurance  could  be 
provided  with  a  surety  instrument  which  is 
written  for  a  specified  [>eriod  of  time  (e.g.,  5 
years)  yet  which  must  be  automatically 
renewed  unless  the  surety  notifies  the 
beneficiary  (the  Commission  or  the  State 
regulatory  agency)  and  the  principal  (the 
licensee]  some  reasonable  time  (e.g.,  90  days) 
prior  to  the  renewal  date  of  their  intention 
not  to  renew.  In  such  a  situation  ttie  surety 
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requirement  still  exists  and  the  licensee 
would  be  required  to  submit  an  acceptable 
replacement  surety  within  a  brief  period  of 
time  to  allow  at  least  60  days  for  the 
regulatory  agency  lo  collect. 

Proof  of  forfeiture  must  not  be  necessary  to 
collect  the  surely  so  that  in  the  event  that  the 
licensee  could  not  provide  an  acceptable 
replacement  surety  within  the  required  time, 
the  surety  shall  be  automatically  collected 
prior  to  its  expiration.  The  conditions 
described  above  would  have  to  be  clearly 
stated  on  any  surety  instrument  which  is  not 
open-ended,  and  must  be  agreed  lo  by  all 
parties.  Financial  surety  arrangements 
generally  acceptable  to  the  Commission  are: 

(a)  Surely  bonds; 

(b)  Cash  deposits: 

(c)  Certificates  of  deposit; 

(d)  Deposits  of  government  securities; 

(e)  Irrevocable  letters  or  lines  of  credit;  and 

(f)  Combinations  of  the  above  or  such  other 
types  of  arrangements  as  may  be  approved 
by  the  Commission.  However,  ^elf  insurance, 
or  uny  arrangement  which  essentially 
conslitulps  self  insurance  (e.g.,  a  contract 
with  a  stale  or  Federal  agency),  will  not 
satisfy  the  surety  requirement  since  this 
provides  no  additional  assurance  other  than 
that  which  already  exists  through  license 
requirements. 

Criterion  10 — A  minimum  charge  of 
S250.000  (1978  dollars)  to  cover  the  costs  of 
long-term  surveillance  shall  be  paid  by  each 
mill  operator  to  the  general  treasury  of  the 
United  States  or  to  an  appropriate  State 
agency  prior  lo  the  termination  of  a  uranium 
or  thorium  mill  license. 

If  site  surveillance  or  control  requirements 
at  a  particular  site  are  determined,  on  the 
basis  of  a  site-specific  evaluation,  to  be 
significantly  greater  than  those  specified  in 
Criterion  12  (e.g..  if  fencing  is  determined  to 
be  necessary),  variance  in  funding 
requirements  may  be  specified  by  the 
Commission.  In  any  case,  the  total  charge  to 
cover  the  costs  of  long-term  surveillance  shall 
be  such  that,  with  an  assuired  1  percent 
annual  real  interest  rate,  the  collected  funds 
will  yield  interest  in  an  amount  sufficient  to 
cover  the  annual  costs  of  site  surveillance. 
The  total  charge  will  be  adjusted  annually 
prior  to  actual  payment  to  recognize  inflation. 
The  inflation  rate  lo  be  used  is  that  indicated 
by  the  change  in  the  Consumer  Price  Index 
published  by  the  U.S.  Department  of  Labor. 
Bureau  of  Labor  Statistics. 

///.  Site  and  Byproduct  Material  Ownership 

Criterion  11 — 

A.  These  criteria  relating  lo  ownership  of 
tailings  and  their  disposal  sites  become 
effective  on  November  8. 1981.  and  apply  to 
all  licenses  terminated,  issued,  or  renewed 
after  that  date. 

B.  Any  uranium  or  thorium  milling  license 
or  tailings  license  shall  contain  such  terms 
and  conditions  as  the  Commission 
determines  necessary  to  assure  that  prior  to 
termination  of  the  license,  the  licensee  will 
comply  with  ownership  requirements  of  this 
criterion  for  sites  used  for  tailings  disposal. 

C.  Title  lo  the  byproduct  material  licensed 
under  this  Part  and  land.  Including  any 
interests  therein  (other  than  land  owned  by 
the  United  States  or  by  a  State)  which  is  used 


for  the  disposal  of  any  such  byproduct 
material,  or  is  essential  to  ensure  the  long 
term  stability  of  such  disposal  site,  shall  be 
transferred  lo  the  United  States  or  the  Stale 
in  which  such  land  is  located,  at  the  option  of 
such  Stale.  In  view  of  the  fact  that  physical 
isolation  must  be  the  primary  means  of  long- 
term  control,  and  Government  land 
ownership  is  a  desirable  supplementary 
measure,  ownership  of  certain  severable 
subsurface  interests  (for  example,  mineral 
rights)  may  be  determined  to  be  unnecessary 
lo  protect  the  public  health  and  safety  and 
the  environment.  In  any  case,  however,  the 
applicant/operator  must  demonstrate  a 
serious  effort  to  obtain  such  subsurface 
rights,  and  must,  in  the  event  that  certain 
rights  cannot  be  obtained,  provide 
notification  in  local  public  land  records  of  the 
fact  that  the  land  is  being  used  for  the 
disposal  of  radioactive  material  and  is 
subject  to  either  an  NRC  general  or  specific 
license  prohibiting  the  disruption  and 
disturbance  of  the  tailings.  In  some  rare 
cases,  such  as  may  occur  with  deep  burial 
where  no  ongoing  site  surveillance  will  be 
required,  surface  land  ownership  transfer 
requirements  may  be  waived.  For  licenses 
issued  before  November  8, 1981,  the 
Commission  may  take  into  account  the  status 
of  the  ownership  of  such  land,  and  interests 
therein,  and  the  ability  of  a  licensee  lo 
transfer  title  and  custody  thereof  to  the 
United  States  or  a  State. 

D.  If  the  Commission  subsequent  to  title 
transfer  determines  that  use  of  the  surface  or 
subsurface  estates,  or  both,  of  the  land 
transferred  to  the  United  States  or  to  a  State 
will  not  endanger  the  public  health,  safety, 
welfare,  or  environment,  the  Commission   '^ 
may  permit  the  use  of  the  surface  or 
subsurface  estates,  or  both,  of  such  land  in  a 
marmer  consistent  with  the  provisions 
provided  in  these  criteria.  If  the  Commission 
permits  such  use  of  such  land,  it  will  provide 
the  person  who  transferred  such  land  with 
the  right  of  first  refusal  with  respect  lo  such 
use  of  such  land. 

E.  Material  and  land  transferred  to  the 
United  States  or  a  Stale  in  accordance  with 
this  Criterion  shall  be  transferred  without 
cost  to  the  United  States  or  a  State  other  than 
administrative  and  legal  costs  incurred  in 
carrying  out  such  transfer. 

F.  The  provisions  of  this  Part  respecting 
transfer  of  title  and  custody  to  land  and 
tailings  and  wastes  shall  not  apply  in  the 
case  of  lands  held  in  trust  by  the  United 
States  for  any  Indian  tribe  or  lands  owned  by 
such  Indian  tribe  subject  to  a  restriction 
against  alienation  imposed  by  the  United 
States.  In  the  case  of  such  lands  which  are 
used  for  the  disposal  of  byproduct  material, 
as  defined  in  this  Part,  the  licensee  shall 
enter  into  arrangements  with  the  Commission 
as  may  be  appropriate  to  assure  the  long- 
term  surveillance  of  such  lands  by  the  United 
States. 

IV.  Long-Term  Site  Surveillance 

Criterion  12 — The  final  disposition  of 
tailings  or  wastes  at  milling  sites  should  be 
such  that  ongoing  active  maintenance  is  not 
necessary  to  preserve  isolation.  As  a 
minimum,  annual  site  inspections  shall  be 
conducted  by  the  government  agency 


retaining  ultimate  custody  of  the  site  where 
tailings,  or  wastes  are  stored  to  confirm  the 
integrity  of  the  stabilized  tailings  or  waste 
systems  and  to  determine  the  need,  if  any,  for 
maintenance  and/or  monitoring.  Results  of 
the  inspection  shall  be  reported  to  the 
Commission  within  60  days  following  each 
Inspection.  The  Commission  may  require 
more  frequent  site  inspections  if.  on  the  basis 
of  a  site-specific  evaluation,  such  a  need 
appears  necessary  due  to  the  features  of  a 
particular  tailings  or  waste  disposal  system. 

Dated  at  Washington,  DC,  this  20th  day  of 
November  1984. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk. 
Secretary  of  the  Commission. 
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10CFRPart40 

Urankim  Mill  TaiHngs  Regulations; 
Ground  Water  Protection  and  Othor 
Issue* 

AG»<CV:  Nuclear  Regulatory 
Commission. 

ACTION:  Advanced  notice  of  proposed 
rulemaking. 

•UMMURV:  The  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
further  amendments  to  its  uranium  mill 
tailings  regulations.  The  future 
rulemaking  proceeding  for  which  this 
notice  is  issued  is  primainly  intended  to 
incorporate  ground  water  protection 
provisions  and  other  requirements 
established  by  the  Environmental 
Protection  Agency  for  similar  hazardous 
wastes  into  NRC  regulations.  This 
action  is  necessary  to  make  NRC 
requirements  similar  to  EPA  standards 
as  required  by  provisions  of  the 
Uranium  Mill  Tailings  Radiation  Control 
Act. 

DATE:  The  comment  period  expires 
January  25. 1985.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so  but  assurance  of 
consideration  may  not  be  given  except 
as  to  comments  received  on  or  before 
this  date. 

ADDHESSCS:  Mail  comments  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch,  or  deliver  comments  to  Room 
1121, 1717  H  Street  NW,  Washington. 
DC  between  8:15  a.m.  and  5:00  p.m. 
weekdays. 

FOn  RMTHCR  WtFOmtATIOM  CONTACT 
Robert  Fonner,  Office  of  Executive  Legal 
Director,  telephone  (301)  492-8692.  or 
Kitty  S.  Dragonette,  Division  of  Waste 
Management.  U.S.  Nuclear  Regulatory 
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Comfflission.  Washington.  DC  20555, 
telephone  (301)  427-4300. 
SUPMfMCMTAIIY  MFOMMATION:  The 
Nuclear  Regulatory  Comoii&sion  has 
today  proposed  iBodifications  to  its 
existing  oiill  tailings  regulations  in 
Appendix  A  to  10  CFR  Part  40  for  the 
psipose  of  conforming  them  to  generally 
applicable  standards  promulgated  by 
the  Environmental  Protection  Agency 
(EPA)  on  September  30, 1983  (see  48  FR 
45928:  October  7, 1983).  This  advance 
notice  of  proposed  rulemaking  (ANPRM) 
anooances  that  the  Commission  is 
considering  proposing  further 
modifications  to  its  regulations  in  10 
CFR  Part  40,  to  sati^  certain  provisioas 
of  the  Uranium  Mill  Trailings  Radiatioa 
Control  Act  of  1978  (UMTRCA).  and 
requests  public  comments  on  pertinent 
issues  and  questions. 

On  October  7, 1983.  the  EPA  published 
generally  applicable  standards  for  the 
management  of  uranium  and  thorium 
byproduct  material.  The  standards  were 
developed  by  the  EPA  in  a  maimer  to 
satisfy  the  provisions  of  section  275  of 
the  Atomic  Energy  Act  as  amended, 
that  for  nonradioiogical  hazards,  the 
standards  "•  *  *  shall  provide  for  the 
protection  of  human  health  and  the 
environment  consistent  with  the 
standards  required  under  Subtitle  C  of 
the  Solid  Waste  Disposal  Act.  as 
amended,  which  are  applicable  to  such 
hazards."  To  achieve  this  goal  the  EPA 
included  within  its  requirements 
published  October  7. 1983,  selected 
provisions  from  its  regulations  issued 
under  the  S<did  Waste  Disposal  Act 
(SWDA)  by  cross  referencing  the  SWDA 
provisioas.  These  specific  provisions  are 
now  in  effect  and  the  NRC  is 
considering  sndertaking  a  rulemaking 
which  would  clarify  its  regulations  by 
including  within  them  those  SWDA 
requirements  selected  by  the  EPA  for 
applicatkm  to  nranium  and  thorium  mill 
tailings. 

The  raieniaking  iHider  consideration 
would  also  be  intended  to  satisfy  a 
requirement  placed  upon  the  NRC  mider 
section  84  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  to  "*  *  *  insure  tfmt 
the  management  of  any  byproduct 
material  *  *  '  is  carried  out  in  sucfa 
manner  as  conforms  to  general 
requirements  established  by  the 
CoMiisiion.  with  the  concurrence  of  the 
(EPA)  Administrator,  which  are.  to  the 
maximum  extent  practicable,  at  least 
comparable  to  requirements  applicable 
to  the  possession,  transfer,  and  disposal 
of  similar  hazardous  material  regulated 
by  the  Administrator  under  the  Solid 
Waste  Disposal  Act,  as  amended."  The 
rulemaking  under  consideration,  which 
is  the  primary  subject  of  this  ANPRM. 


would  then  incorporate  within  NRC 
regulations  elements  of  EPA's  SWDA 
requirements  already  imposed  by  EPA. 
and  establish  any  further  requirements 
necessary  for  the  NRC  to  have  SWDA- 
comparable  standards  as  called  for  by 
Section  84  of  the  Atomic  Energy  Act  of 
1954.  as  amended. 

The  Commission  considered  further 
revisions  to  Appendix  A  to  conform  it  to 
the  physical  stability  aspects  of  the  EPA 
standard,  but  did  not  propose  them.  The 
EPA  standard  requires  that  the  final 
cover  design  provide  reasonable 
assurance  of  effective  control  "for  one 
thousand  years,  to  the  extent  reasonably 
achievable,  and  in  any  case,  for  at  least 
200  years."  The  EPA's  numerical 
longevity  standard  takes  a  different 
approach  to  stability  than  do  the  NRC 
requirements.  In  Appendix  A,  the  NRC 
established  numerous  prescriptive 
requirements  for  specific  design  features 
in  order  to  assure  stability  without 
active  maintenance  for  an  indefinite 
period  of  time  following  closure.  The 
EPA  rule  sets  a  performance  standard 
for  a  limited  time  period.  In  additioa.  the 
preamble  to  the  EPA  standard  and  die 
supporting  environmental  evaluation 
indicate  that  the  EPA  consciously 
considered  the  acceptability  of  relying 
on  active  maintenance  to  provide 
stability  following  closure,  and  did  not 
prohibit  it.  Rather,  the  EPA  standard 
requires  that  for  nonradioiogical 
hazards  the  need  for  active  maintenance 
only  be  miaimized.  NRC's  Appendix  A 
flatly  prohibits  any  planned  reliance  on 
active  maintenance. 

The  Commission  requests  comments 
on  whether  it  should  delete  or  modify 
additional  provisions  of  Appsndix  A 
including  prescriptive  requirements  for 
specific  design  features  which  may  not 
be  necessary  to  meet  the  EPA  standard. 
The  prescriptive  requirements  in 
question  include 'those  for  minimizing 
upstream  drainage  area,  siting  where 
there  is  good  wind  protection,  relatively 
flat  slopes,  mandatory  vegetative  or 
rock  cover,  cobble  size  rock,  high  quality 
rock  cover,  and  rock  armoring-  The 
Conunission  also  considered  deleting 
the  prohibition  on  reliance  on  active 
maintenance,  modifying  Criterion  3 
mandating  below  grade  disposal  as  the 
prime  option,  and  deleting  the 
requirement  for  background  radium 
concentrations  in  cover  materials.  Relief 
from  these  retained  provisions  is 
available  through  case-by-case 
proposals  by  licensees  as  noted  in 
proposed  additions  to  the  Introduction 
of  Appendix  A  of  10  CFR  40.  The 
Commission  seeks  comment  on  whether 
this  is  sufficient  flexibility  in  view  of  the 
Commission's  intent  to  consider 


alternative  proposals  as  routine 
licensing  actions. 

I.  Background  on  the  Ground  Water 
Issue 

The  SWDA  requirements  imposed  by 
the  EPA  in  its  rule  published  October  7, 
1983  (48  FR  45926)  were  described  by 
the  EPA  in  that  Notice  as  follows: 
"Consistent  with  the  standards  EPA 
issued  under  the  SWDA  for  hazardous 
wastes  (47  FR  32274-32388.  July  26. 1982) 
the  standard  for  tailings  piles  has  two 
parts:  (1)  A  'primary'  standard  that 
requires  use  of  a  liner  designed  to 
prevent  migration  of  hazardous 
substances  out  of  the  impoundment,  and 
(2)  a  'secondary'  ground  water 
protection  standard  requiring,  in  effect 
that  any  hazardous  constituents  that 
leak  from  the  waste  not  be  allowed  to 
degrade  ground  water.  The  primary 
standard  applies  to  new  portions  of  new 
or  existing  waste  depositories.  The 
secondary  standard  applies  to  new  and 
existing  portions,  the  point  of 
compliance  being  at  the  edge  of  the 
waste  impoundment  The  specific 
hazardous  substances  and 
coocentrations  (i.e.,  background  levels) 
that  define  noncompliance  with  the 
secondary  standard  at  each  site  will  be 
established  for  uranium  mill  tailings  by 
NRC  and  Agreement  States.  The  SWDA 
rules,  however,  permit  alternate 
concentration  limits  to  be  established 
when  they  will  not  pose  "*   *  *a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment"  as 
long  as  the  alternate  concentration  limit 
is  not  exceeded.  The  rule  also  allow 
(sic)  'hazardous  constituents'  to  be 
exempted  from  coverage  by  the  permit 
based  on  the  same  criterion.  EPA 
determines  the  alternate  concentration 
standard  or  exemption  under  the 
SWD.^  EPA's  concurrence  would  be 
required  under  the  proposed  standards 
for  tailings." 

The  EPA  went  on  to  further  destribe 
the  primary  standard,  primarily 
consisting  of  the  liner  design 
requirements,  and  clarify  the  secondary 
standard,  by  saying: 

'The  prrmary  standard,  40  CFR 
264.221,  can  usually  be  satisfied  only  by 
using  liner  materials  (such  as  plastics) 
that  can  retain  all  wastes.  Exemptions 
permitting  use  of  other  liner  materials 
(such  as  clay)  that  may  release  water  or 
small  quantities  of  other  substances  or, 
in  some  cases,  permitting  no  liner  may 
be  granted  only  if  migration  of  - 
hazardous  constituents  into  the  ground  ' 
water  or  surface  water  would  be 
prevented  indefinitely  *  *  *." 

"Under  these  standards,  alt  new 
waste  storage  areas  (whether  new 
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waste  facilities  or  expansions  of  existing 
piles)  are  subject  to  the  primary 
standard — the  liner  requirement.  If  new 
wastes  are  added  to  an  existing  pile, 
however,  the  pile  must  comply  with  the 
secondary  standard — the  hazardous 
constituent  concentration  standards  for 
health  and  environmental  protection. 
Whether  for  a  new  or  existing  pile,  if  the 
secondary  standards  are  found  not  to  be 
satisfied  and  subsequent  corrective 
actions  fail  to  achieve  compliance  in  a 
reasonable  time,  the  operator  must 
cease  depositing  waste  on  that  pile." 

Also  in  its  October  7, 1983  Notice,  the 
EPA  stated  that  "EPA's  responsibilities 
to  establish  standards  under  section  206 
of  UMTRCA  are  carried  out  through 
adoption  of  all  or  part  of  the  following 
sections  of  the  SWDA  regulations: 

i.  Subpart  F: 

40  CFR  264.92  Ground  water  protection 

standard 
40  CFR  264.93  Hazardous  constituents 
40  CFR  264.94  Concentration  Umits 
(These  three  sections  are  modified  and 

adopted  as  {  192.32(a)(2)) 
40  CFR  264.100  Corrective  action 

program 
(This  section  is  modified  and  adopted  as 

S  192.33] 

ii.  Subpart  G: 
40  CFR  264.111  Closure  performance 

standard 
(This  section  is  adopted  as  part  of 

S  192.32(b)(1)) 

iii.  Subpart  K: 
40  CFR  264.221  Design  and  operating 

requirements  for  surface  . 

impoundments 
(This  section  is  modified  and  adopted  as 

9  192.32(a)(1))" 

"NRC's  responsibilities  under 
UMTRCA  are  to  implement  EPA's 
standard  and  to  '*  *  'insure  that  the 
management  of  any  byproduct 
material*    *    *  is  carried  out  in  suih  a 
manner  as  *  *  *  conforms  to  general 
requirements  established  by  the 
Commission,  with  the  concurrence  of  the 
Administrator,  which  are,  to  the 
maximum  extent  practicable,  at  least 
comparable  to  requirements  applicable 
to  the  possession,  transfer,  and  disposal 
of  similar  hazardous  material  regulated 
by  the  Administrator  under  the  SWDA, 
as  amended.*  EPA  will  insure  that  NRC's 
regulations  satisfy  these  admonitions 
through  its  concurrence  role.  Relevant 
SWDA  regulations  are  those  embedded 
in  Subparts  A  (except  Section  264.3),  B, 
C,  D,  E,  F.  G,  H,  and  K.  Examples  of 
areas  which  NRC  must  address  in 
discharging  these  responsibilities 
involve  functions  under  the  six  sections 
listed  immediately  above  which  are 
incorporated  into  these  EPA  standards, 


and  the  followiiig  sections  of  the  SWDA 
regulations: 
i.  Subpart  F: 

40  CFR  264.91  Required  programs 
40  CFR  264.95  Point  of  compliance 
40  CFR  264.96  Compliance  period 
40  CFR  264.97  General  ground  water 

monitoring  requirements 
40  CFR  264.98  Detection  monitoring 

program 
40  CFR  264.99  Compliance  monitoring 

program 

ii.  Subpart  C: 
40  CFR  264.117  Post-closure  care  and 

use  of  property 

iii.  Subpart  K: 
40  CFR  264.226  Monitoring  and 

inspection  (of  impoundment  liners),  as 

applicable 
40  CFR  264.228  Closure  and  postclosure 

care,  as  applicable." 

The  above  quotations  from  the  EPA's 
October  7, 1983  Notice  serve  to  clarify 
the  substance  of  EPA's  standards,  the 
respective  agency  responsibilities  under 
the  UMTRCA,  and  the  nature  and  scope 
of  the  rulemaking  the  NRC  is  herein 
considering  undertaking.  The  NRC  has 
reviewed  the  language  quoted  and,  with 
the  exception  of  the  jurisdictional 
concerns  discussed  in  the  following 
section,  believes  it  to  be  factually 
correct  and  a  fair  representation  of  the 
issues  addressed. 

n.  Conunission  Authority  and 
Responsibility 

Section  84c.  of  the  Atomic  Energy  Act 
states  that:  A  Licensee  may  propose 
alternatives  to  specific  requirements 
adopted  and  enforced  by  the 
Commission  under  this  act  Such 
alternative  proposals  may  take  into 
account  local  or  regional  conditions, 
including  geology,  topography, 
hydrology  and  meteorology.  The 
Commission  may  treat  such  alternatives 
as  satisfying  Commission  requirements 
if  the  Commission  determines  that  such 
alternatives  will  achieve  a  level  of 
stabilization  and  containment  of  the 
sites  concerned,  and  a  level  of 
protection  for  public  health,  safety,  and 
the  environment  from  radiological  and 
nonradioiogical  hazards  associated  with 
such  sites,  which  is  equivalent  to,  to  the 
extent  practicable,  or  more  stringent 
than  the  level  which  would  be  achieved 
by  standards  and  requirements  adopted 
and  enforced  by  the  Commission  for  the 
same  purpose  and  any  final  standacds 
promulgated  by  the  Administrator  of  the 
Environmental  Protection  Agency  in 
accordance  with  section  275. 

The  Commission  historically  has  had 
the  authority  and  responsibility  to 
regulate  the  activities  of  persons 
licensed  under  the  Atomic  Energy  Act  of 


1954,  as  amended.  Consistent  with  that 
authority  and  in  accordance  with 
section  84c.  of  that  Act  the  Commission 
has  the  discretion  to  review  and 
approve  site  speciHc  alternatives  to 
standards  promulgated  by  the 
Commission  and  by  the  Administrator  of 
the  Environmental  Protection  Agency.  In 
the  exercise  of  this  authority,  section 
84c.  does  not  require  the  Commission  to 
obtain  the  concurrence  of  the 
Administrator  in  any  site  specific 
alternative  which  satisfies  Commission 
requirements  for  the  level  of  protection 
for  public  health,  safety,  and  the 
environment  from  radiological  and 
nonradioiogical  hazards  at  uranium  mill 
tailings  sites.  As  an  example,  the 
Commission  need  not  seek  concurrence 
of  the  Administrator  in  case-by-case 
determinations  of  alternative 
concentration  limits  and  delisting  of 
hazardous  constituents  for  specific  sites. 
It  should  be  understood  that  the 
proposed  conforming  regulations  deal 
with  the  exercise  of  the  Commission's 
responsibility  and  authority  under  the 
Atomic  Energy  Act  of  1954,  solely  as 
regards  uranium  mill  tailings  sites  and 
have  no  broader  connotation. 

The  Commission  believes  that 
licensee  proposals  for  alternatives  can 
be  an  important  and  effective  way  to 
help  deal  with  the  problems  associated 
with  implementing  the  new  EPA 
standards.  The  Commission  expects  that 
it  may  require  several  years  to  have  its 
conforming  regulations  fully  in  place.  It 
expects  to  use  the  flexibility  provided 
by  section  84  in  the  interim  to  consider 
and  approve  alternative  proposals  from 
licensees.  Section  84c.  provides  NRC 
sufficient  authority  to  independently 
approve  alternatives  so  long  as  the 
Commission  can  make  the  required 
determination. 

III.  Issues  for  Public  Conunents 

The  NRC  requests  public  comment  on 
the  general  question  of  how  best  to 
proceed  to  fulfill  its  responsibilities 
under  the  Atomic  Energy  Act  with 
respect  to  establishing  SWDA- 
comparable  requirements  for  the 
management  of  mill  Mllings,  to  the 
maximum  extent  practicable.  In  this 
context  conunents  are  requested  on 
choices  and  decisions  the  NRC  must 
make  concerning  issues  and  actions  that 
are  within  its  discretion.  Comments  on 
the  basic  value,  validity,  lawfulness,  or 
appropriateness  of  the  EPA's  SWDA 
regulations,  the  SWDA.  or  the  UMTRCA 
are  not  requested. 
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A.  Tetrtative  NRC  Approach  for  Groattd 
Water  Protection 

The  NRC  has  developed  a  tentative 
approach  to  place  SWDA-comparable 
requirements  in  its  regulations,  based  on 
planning  and  development  efforts 
conducted  to  date.  This  approach  is 
tentative,  and  is  made  a  part  of  this 
pubKc  announcement  so  efforts  spent  in 
providing  public  comment  might  be 
better  guided.  It  involves  the 
development  of  additions  to  NRC 
regulations  (either  a  block  insert  at  the 
end  of  10  CFR  Part  40  or  perhaps  by 
creation  of  a  new  Part  41)  which  would 
contain  the  entire  set  of  SWDA- 
comparable  requirements. 

The  additions  would  be  organized  in 
terms  of  design,  operating,  closure,  and 
post-dosure  requirements,  and  would  to 
the  fullest  extent  feasible,  be  a  complete 
statement  of  the  requirements  without 
reference  to  EPA  requirements  in  Title 
40  of  the  Code  of  Federal  Regulations.  In 
this  way.  the  requirements  could  be 
stated  in  a  self-contained,  unified 
manner  in  one  place.  Coverage  would 
include  at  least  the  SWDA  requirements 
already  imposed  by  EPA  (40  CFR 
264.92-94.  264.10a  264.111,  and  264.221), 
and  appropriate  portion*  of  the  SWDA 
requirements  mentioned  by  the  EPA 
explicitly  as  "examples  of  areas  which 
NRC  must  address"  (these  include  40 
CFR  264.95-99.  264.117. 264.226.  and 
264.228). 

The  rulemaking  b^ing  considered  for 
proposal  by  the  NRC  may  include  most 
of  Subpart  F  (40  CFR  264.90-100).  due  to 
the  close  relationship  and 
interdependency  of  the  separate 
provisions,  and  because  all  but  40  CFR 
264.90,  "Applicability."  is  either  imposed 
or  mentioned  as  an  example  by  the  EPA. 

The  remainder  of  the  EPA's  SWDA 
regulations,  including  Subpart  A  (except 
5  264.3).  B.  C.  D,  E.  F,  G.  H.  and  K  would 
be  reviewed  in  developing  a  proposal  to 
detenoine  which  of  those  requirements 
would  need  to  be  incorporated  in  NRC 
regulations  to  establish  NRC 
requirements  which  are  to  the  maximum 
extent  practicable,  at  least  comparable 
to  the  EPA's  SWDA  requirements  for 
similar  hazardous  ^UleriaL 

In  developing  this  proposal  the  NRC 
would  distinguish  between  substantive 
requirements  and  EPA's  procedural 
permitting  requirements  because  it  does 
not  believe  the  UMTRCA  mandate 
requires  the  NRC  to  adopt  any  portion  of 
the  procedural  permitting  aspects  of 
EPA's  regulations.  The  NRCs 
established  procedures  for  licensing, 
inspection,  and  enforcement  would  be 
used  with  respect  to  implementation. 


A  Issues  and  QueatJons 

The  NRC  seeks.public  input  with 
respect  to  all  aspects  of  the  question  of 
how  best  to  fulfill  its  responsibilities 
under  section  275  and  84  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  for 
protection  of  ground  water.  The  NRC 
also  seeks  public  comment  with  respect 
to  the  following  issues  and  questions  (In 
providing  public  comment,  commenters 
are  requested  to  provide  the  basis  in 
fact  for  any  opinions  offered  or 
assertions  made): 

(1)  Should  the  SWDA-comparable 
requirements  to  be  placed  in  NRC 
regulations  be  explicitly  restated  to 
precisely  duplicate  EPA's  language,  or 
should  substantive  requirements  be 
paraphrased? 

(2)  Should  alLof  Subpart  F  be 
included?  What  should  not  be  included? 

(3)  What  should  be  included  in  a 
listing  of  hazardous  constituents  for  mill 
tailings  to  replace  the  375-item  long  list 
in  Appendix  VIII  to  40  CFR  Part  261 
referenced  in  40  CFR  264.93?  Should 
constituents  not  usually  present  or  not 
present  above  trace  levels  be  included? 
What  criteria  should  be  applied  to 
decide  what  constituents  should  be 
included? 

(4)  The  NRC  must  establish  SWDA- 
comparable  requirements  to  the 
maximum  extent  practicable.  In  this 
context,  what  is  practicable  given 
current  practice  and  the  aurent  state  of 
technology? 

(5)  Should  NRC  retain  the  basic 
sequence  embodied  in  Subpart  F  where 
licensees  who  detect  ground  water 
contamination  progress  through  a 
graduated  scale  of  action,  from 
detection  monitoring,  through 
compliance  monitoring,  and  on  to 
corrective  action,  with  significant  time 
delays  allowed  between  steps  while 
plans  and  programs  are  being 
developed,  reviewed,  and  implemented? 
Would  it  be  advisable,  practicable  or 
appropriate  to  require,  for  example,  that 
all  NRC  licensees  have  approved 
compliance  monitoring  programs  that 
are  automatically  activated  and 
implemented  when  needed? 

(6)  Should  the  basic  SWDA  scheme 
for  the  timing  and  duration  of  a 
"compliance"  period,  a  "closure"  period, 
and  a  "post-closure  care"  period  be 
maintained?  What  modifications, 
deletions,  additions  should  be  made? 

(7)  To  what  extent,  how,  and  under 
what  conditions  should  leak  detection 
systems  under  single-liner 
impoundments  be  allowed  to  fulfill  the 
requirements  for  a  detection  monitoring 
program  that  otherwise  requires  a 
monitoring  well  in  the  uppermost 
aquifer? 


(8)  How  detailed  should  NRCs 
regulations  be,  and  what  should  and 
should  not  be  required  in  areas  sudi  as 
well  construction,  sampling  and  sample 
analysis,  determinations  of  annual 
average  and  seasonal  background 
concentrations,  minimum  detection 
levels,  statistical  treatment  of  data  and 
determinations  of  statistically 
significant  differences,  recordkeeping 
and  reporting,  quality  assurance,  etc.? 

(9)  To  what  extent  must  the  NRC 
provide  supporting  environmental 
impact  analyses  considering  the  nature 
of  the  requirements  under  consideration, 
some  of  which  have  already  been 
imposed  by  EPA  and  are  effective?  If 
supporting  enviromental  evaluations  are 
needed  for  SWDA-comparable  rule 
changes  except  for  the  requirements 
already  imposed  by  the  EPA,  should  the 
NRC  continue  to  proceed  with  only  a 
single  rulemaking  to  establish  a  complete 
set  of  SWDA-comparable  requirements? 

(10)  Is  the  flexibility  cited  in  the 
proposed  addition  to  the  Introduction  of 
Appendix  A  10  CFR  Part  40  sufficient  or 
should  the  NRC  develop  and  support 
additional  modifications  to  conform  to 
the  physical  stability  aspects  of  the  EPA 
standard? 

List  of  SubjecU  in  10  CFR  Part  40 

Government  contracts.  Hazardous 
material — transportation.  Nudear 
materials.  Penalty.  Reporting  and 
recordkeeping  requirements.  Source 
material,  and  Uranium. 

Dated  at  Washington.  DC  this  20th  day  of 
November  1984. 

For  the  Nuclear  Regulatory  Coaunission. 

Samuel  |.  Chilk. 

Secretary  of  the  Commisaion. 

|FR  Doc  M-»M7.  PU^  ll-Za-M  MS  Mi4 
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10  CFR  Parts  50  and  55 

Operator's  Uconsos  and  Conforming 
Am«ndn>ent 

AOENCV:  Nuclear  Regulatory 
Commission. 


achon:  Proposed  rule. 


SUHMARV:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  to  (1)  clarify  the  regulations 
for  the  issuance  of  licenses  to  operators 
and  senior  operators:  (2)  revise  the 
requirements  and  scope  of  written 
examinations  and  operating  tests  for 
operators  and  senior  operators, 
including  a  requirement  for  a  simulation 
facility,  (3)  codify  procedures  for  the 
administration  of  requalification 
examinations;  and  (4)  describe  the  form 


Fiadcral  Registei  /  Vol.  49,  No.  228  /  Monday.  November  26.  1984  /  Proposed  Rules 46429 


and  content  for  operator  license 
applications.  The  proposed  rule  is 
necessary  to  meet  NRC  responsibilities 
under  section  306  of  the  Nuclear  Waste 
Policy  Act  of  1982. 

DATE:  Comment  period  expires  February 
25, 1985.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so.  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 

AOORCSttt:  Mail  written  comments  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Deliver  written  comments  to 
Room  1121. 1717  H  Street  NW,. 
Washington,  DC. 

Copies  of  the  regulatory  analysis,  the 
supporting  statement  for  the  Office  of 
Management  and  Budget  clearance  of 
the  information  collection  requirements, 
the  other  documents  and  material 
discussed  in  this  notice,  and  any 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room  at  1717 
H  Street  NW.,  Washington,  DC. 

FOR  FtlfTTNCR  INFORMATIOM  CONTACT: 

D.  Beckham.  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  (301)  492-4868. 
SUPlPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  107  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2137). 
requires  the  Nuclear  Regulatory 
Commission  to  prescribe  uniform 
conditions  for  licensing  individuals  as 
operators  of  production  and  utilization 
facilities  and  to  determine  the 
qualifications  of  these  individuals  and  to 
issue  licenses  to  such  individuals.  The 
regulations  implementing  these 
requirements  are  set  out  in  Part  55  of 
Chapter  1,  Title  10  of  the  Code  of 
Federal  Regulations.  To  assist  licensees 
and  others,  the  Commission  has  also 
issued  regulatory  guides  and  generic 
letters  which  provide  guidance  on 
acceptable  methods  of  meeting  these 
regulatory  requirements. 

The  Commission  has  become 
increasingly  aware  of  the  need  to  update 
its  operator  licensing  regulations  and 
related  regulatory  guides.  These 
revisions  are  needed  to  clarify  the 
extent  to  which  simulators  should  be 
used  in  training  and  in  licensing 
examinations  and  to  reflect  upgraded 
requirements  for  licensed  operator 
selection,  training,  and  requalification 
program  resulting  from  the  accident  at 
TMI-2.  Although  the  Commission  has 
been  actively  engaged  in  investigating 
-these  matters,  the  schedule  for 
completing  these  activities  was  further 


accelerated  by  the  enactment  on 
fanuary  7. 1963,  of  the  Nuclear  Waste 
Policy  Act  of  1982,  Pub.  L.  97-425. 
Section  306  of  that  act  (42  U.S.C.  10228, 
96  Stat.  2201  at  2262-2263)  directs  the 
NCR  to  establish  simulator  training 
requirements  for  applicants  for  operator 
licenses  and  for  operator  requalification 
programs,  requirements  governing  NRC 
administration  of  requalification 
examinations,  and  requirements  for 
operating  tests  at  civilian  nuclear  power 
plant  simulators. 

The  proposed  revisions  would 
improve  the  operator  licensing  process. 
If  adopted  these  revisions  should 
achieve  the  following  objectives: 

1.  Improve  the  safety  of  nuclear  power 
plant  operations  by  improving  the 
operator  licensing  process  and 
examination  content; 

2.  Provide  the  NRC  with  an  improved 
basis  for  administering  operator 
licensing  examinations  and  conducting 
operating  tests;  and, 

3.  Respond  to  the  specific  direction 
given  by  Congress  in  section  306, 
Nuclear  Waste  Policy  Act  of  1982,  Pub. 
L  97-425,  to  promulgate  regulations  and 
guidance  in  the  area  of  examinations. 

II.  Proposed  Actions 

This  section  summarizes  the  proposed 
modifications  to  10  CFR  Part  55  on 
operators'  licenses  and  10  CFR  50.74  as 
a  conforming  amendment 

10  CFR  Part  55— Operators'  Licenses 

This  section  describes  the  changes 
which  have  been  made  to  10  CFR  Part  55 
to  improve  examination  content, 
operating  test  administration,  the  license 
application  process  and  several  other 
provisions. 

1.  Written  Examination  (10  CFR  55.41 
and  55.43).  Currently  written 
examinations  for  operators  and  senior 
operators  are  based  on  the  lists  of  topics 
in  §§  55.21  and  55.22,  respectively.  The 
examinations  are  developed  from 
information  that  is  available  within  NRC 
and  received  from  the  facility  licensee 
such  as  training  materials,  operating 
manuals,  and  technical  specifications. 
Under  the  proposed  changes,  ^ 

examination  content,  in  addition  to  t^ 

being  developed  from  sources  currently 
used,  would  be  based  on  the  results  of  a 
systematic  analysis  which  the  facility 
licensee  or  license  applicant  is  expected 
to  perform  under  the  Institute  of  Nuclear 
Power  Cperations  (INPO)  accreditation 
and  the  learning  objectives  derived  from 
that  analysis.  The  content  of  the 
examination  would  also  be  developed 
from  information  supplied  by  the  facility 
licensee  to  the  NRC  and  from 
information  available  within  NRC. 


The  use  of  the  systematic  analysis 
information  in  written  examinations 
would  follow  the  implementation  of 
INPO  accreditation  at  a  facility,  ft  is 
expected  that  two  years  would  be 
needed  for  a  licensee  or  license 
applicant  to  complete  the  systematic 
analysis  and  to  provide  the  resulting 
learning  objectives  to  NRC  for  use  as 
part  of  the  basis  for  developing  the 
content  of  examinations.  Meanwhile,  the 
Commission  would  develop 
examinations  by  using  the  topics  in  new 
S  9  55.41  and  55.43.  information  from 
industry  task  analyses,  experts  and 
studies  in  the  Held,  and  information 
from  the  facility  licensees  and  from 
within  NRC 

For  those  facilities  not  expected  to 
complete  a  systematic  analysis  under 
INPO  accreditation  (i.e..  test  and 
research  reactors),  the  Commission 
would  develop  examinatians  using  the 
topics  in  propjaeed  |{  56.41  and  55.43,  as 
appropriate  to  the  facility,  and 
information  from  the  facility  licensee 
and  experts  in  the  field. 

2.  Operating  Tests  (10  CFR  55.45). 
Operating  tests  currently  conducted  by 
NRC  include  an  oral  walkthrough  in  all 
plants  and  a  simulator  examination 
(detailed  in  Generic  Letter  82-18,  dated 
October  12, 1982)  >  in  plants  with  a 
plant-referenced  simulator.  The 
operating  tests  require  an  understanding 
of  twelve  items,  such  as  pre-start-up 
procedures,  for  the  facility.  The 
proposed  revisions  to  S  55.23  (now 
§  55.45)  would  require  the  candidate  to 
demonstrate  an  understanding  of  and 
the  ability  to  perform  the  actions 
necessary  to  accomplish  thirteen  items 
based  upon  the  previous  twelve  plus  the 
individual's  team-dependent  and  time- 
critical  behaviors.  The  purpose  of  this 
requirement  is  to  provide  a 
performance-based  operating  test.  In 
addition  to  the  required  plant 
walkthrough  the  proposed  amendments 
would  require  the  operating  test  to  be 
partially  administered  in  a  simulation 
facility,  which  may  include  the  plant,  a 
plant-referenced  simulator,  or  another 
simulation  device,  alone  or  in 
combination,  if  approved  by  the 
Commission  after  application  has  been 
made  by  the  facility  licensee.  The 
application  process  would  include  an 
initial  application,  an  annual  report  and 
a  subsequent  application  every  four 
years.  Initial  and  subsequent 
appUcations  would  include  descriptions 


'  NUREG-»ene*  docoments  and  other 
ooirespondcnce  re(>r«nc«d  are  available  for  pobtic 
inspection  and  oopytng  for  a  fee  in  the 
Commission's  Public  Oocumaat  Room  at  1717  H 
Street  NW..  Washington.  DC 
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of  the  simulation  facility  and  of  the 
performance  t6sts  conducted  in  support 
of  the  application.  Information  about 
one  type  of  simulation  facility 
acceptable  for  this  purpose,  and  a 
description  of  performance  tests  are 
contained  in  Regulatory  Guide  1.149. 
The  requirement  for  Commission 
approval  of  simulation  facilities  would 
ensure  that  uniform  examinations  are 
conducted  at  all  facilities. 

For  test  and  research  reactors,  the 
proposed  requirements  in  5  55.45  would 
apply  as  appropriate  to  the  facility. 
Until  full  compliance  with  these 
provisions  is  reached.  NRC  would 
continue  to  use  the  procedures  outlined 
in  Generic  Letter  No.  82-18  regarding  the 
use  of  simulators  for  initial,  replacement 
and  requalification  examinations.  In 
addition,  the  use  of  the  term  "simulator" 
in  Appendix  A  to  Part  55  is  continued  in 
propomd  1 55.50  until  proposed  new 
8  55.45(b)  is  implemented. 

The  intent  of  the  proposed  changes  to 
§  55.45  is  to  improve  operating  tests  by 
increasing  their  uniformity  and  by 
adding  a  requirement  for  a  performance 
based  criterion.  To  the  same  end,  it  is 
intended  that  simulation  facilities  used 
for  the  conduct  of  operating  tests  meet 
minimum  standards  while  minimizing 
the  burden  to  utilities  for  acquisition 
and  upgrading  of  such  simulation 
facihties.  Therefore.  NRC  is  specifically 
interested  in  comments  on  i  55.45,  as 
indicated  in  the  section  of  this  notice 
titled  "Invitation  to  Comment." 

3.  Administration  of  Operating  Tests 
Before  Initial  Criticality  (10  CFR  55.31 
and  55.45)  Present  §  55.25, 
"Administration  of  operating  test  prior 
to  initial  criticality,"  commonly  referred 
to  as  "cold  licensing."  has  been  deleted 
in  the  proposed  revisions  to  Part  55. 
However,  the  requirements  in  existing 
t  55.25  are  now  incorporated  into 
proposed  new  %i  55.31  and  55.45. 
Specifically,  existing  S  55.25  (a),  (b)  and 
(c)  taken  together  would  be  replaced  by 
proposed  i  55.31(a)  (1).  (3)  and  (4)  taken 
together  and  NRC  Form  398;  and 
existing  |  55.25(d)  would  be  replaced  by 
proposed  i  55.45(b)(2).  The  intention  of 
the  proposed  revisions  is  not  to  relax  the 
cold  licensing  examination  requirements 
in  any  way.  The  proposed  provisions  for 
operating  tests,  including  the  simulation 
fadhty,  would  strengthen  the  entire 
hcensing  process.  Further,  the  finding  by 
the  Commission  that  there  is  an 
immediate  need  for  the  applicant's 
services  and.  therefore,  for  a  cold 
license  and  that  the  applicant  has  had 
extensive  actual  operating  experience  at 
■  comparable  reactor  or  has 
satisfactorily  completed  a  "cold"  license 
training  program  accepted  b^  the  NRC 
would  be.  under  the  proposed 


requirements,  pari  of  the  evaluation  of 
the  apphcation  for  an  operator's  license. 

4.  How  to  Apply  (10  CFR  55.31).  Since 
applicants  currently  use  NRC  Form  398, 
"Personal  Qualification  Statement — 
Licensee,"  to  apply  for  a  license,  new 

S  55.31  has  been  revised  to  delete  the 
redundant  detailed  description  of  the 
content  of  the  application  and  instead 
directs  the  candidate  to  use  that  form. 

5.  Medical  Requirements  (10  CFR 
55.33(a)(1).  55.57(c)(1),  and  Subpart  C). 
The  specific  language  in  9  55.11  (a)(1) 
would  be  replaced  by  the  provisions  in 
proposed  Subpart  C.  The  proposed 
revision  would  change  the  process  for 
meeting  medical  requirements. 
Currently,  a  medical  doctor  submits  the 
results  of  the  candidate's  examination  to 
the  Commission.  The  proposed  rule 
would  require  that  the  results  of  the 
candidate's  medical  examination  be 
provided  to  the  facility  licensee  or 
applicant,  which  would  then  certify  to 
the  Commission  that  the  candidate  is  in 
good  health  as  required  in  9  55.33(a)(1). 
Licensees  and  applicants  would 
maintain  the  results  of  current  medical 
examinations  and  provide  these  to  the 
Commission  upon  request.  Moreover, 
the  notification  of  disability  would  be 
made  in  30  days  under  the  proposed 
changes  rather  than  15  days  as  now 
required.  (One  example  of  a  medical 
examination  acceptable  to  the 
Commission  is  described  in  Regulatory 
Guide  1.134.  "Medical  Evaluation  of 
Nuclear  Facility  Personnel  Requiring 
Operator  Licenses.") 

In  July  1983.  KMC,  Inc.  petitioned  the 
Commission  (PRM-55-1)  "to  simplify  the 
procedure  for  the  review  of  the  medical 
status  of  applicants  for  operator-.  .  . 
licenses."  KMC  stated  that  the  current 
procedures  require  that  a  detailed 
medical  history  and  results  of  the 
applicant's  medical  examination  by  a 
licensed  physician  be  sent  to  the 
Commission.  The  petitioner  requested 
that  the  Commission  amend  its 
regulations  to  permit  designated  medical 
examiners,  as  defined  in  ANSI-N546- 
1976.  to  certify  that  the  applicant  has 
been  examined  (using  the  guidance 
contained  in  ANSI  N546-1976  as 
endorsed  by  Regulatory  Guide  1.134) 
and  that  the  applicant's  general  health 
and  physical  condition  is  not  such  as 
might  cause  operational  errors.  Under 
the  petitioner's  request  the  use  of  the 
current  NRC  Form  396  would  be 
discontinued  for  utility  operators  and 
detailed  medical  records  would  be 
retained  by  the  licensee's  designated 
medical  examiner. 

Proposed  Subpart  C  to  Part  55 
responds  to  the  KMC  Inc.  petition.  NRC 
grants  its  request,  in  part,  by  eliminating 
the  requirement  to  submit,  in  usual 


cases,  medical  information  for  an 
applicant  for  an  operator's  license 
directly  to  the  NRC.  Instead,  a 
certification  to  NCR  about  compliance 
with  the  health  requirements  in 
proposed  9  55.33(a)(1)  would  be  made 
by  the  facility  licensee.  KMC,  Inc.  has 
proposed  that  a  certification  be 
submitted  by  the  medical  designee  of 
the  facility  licensee.  It  is  the  intent  of  the 
proposed  Subpart  C — Medical 
Requirements — to  have  the  facility 
licensee  certify  to  the  Commission  that 
the  applicant  has  been  examined  by  a 
hcensed  medical  practitioner  and  that 
the  applicant's  medical  condition  and 
general  health  are  not  such  as  might 
adversely  affect  the  performance  of 
licensed  operator  job  duties  or  cause 
operational  errors  endangering  the 
public  health  and  safety.  Guidance 
about  one  acceptable  standard  against 
which  to  conduct  the  medical 
examination  would  be  contained  in 
proposed  revisions  to  NRC  Regulatory 
Guide  1.134.  That  guide  endorses  ANSI/ 
ANS  3.4-1983  with  some  exceptions. 
For  the  usual  case,  that  is,  when  an 
applicant  meets  the  health  requirements, 
licensee  certification  to  the  Commission 
(based  on  the  recommendation  of  a 
licensed  medical  practitioner)  would  be 
all  that  is  needed.  However,  it  is  the 
intent  of  the  proposed  regulations  to 
have  all  unusual  cases  presented  to  the 
Commission  with  medical  evidence  to 
support  a  conditional  license  or  an 
exception  to  the  health  and  medical 
requirements.  Moreover,  in  cases  of 
disability,  the  individual  operator  would 
be  required  to  immediately  cease 
licensed  duties  when  the  facility 
licensee  becomes  aware  of  the 
operator's  incapacitation.  Before  the 
operator  could  resume  licensed  duties, 
the  facility  licensee  would  be  required 
to  provide  medical  certification, 
including  supporting  medical  evidence, 
that  the  individual  again  meets  licensing 
health  requirements. 

6.  Special  Senior  Operator  Licenses 
(10  CFR  55.51(b)).  A  new  9  55.51(b)  is 
proposed  which  would  codify  in  the 
Commission's  regulations  two  types  of 
special  senior  operator  licenses  which 
are  currently  issued  by  NRC.  The 
Special  "Fuel  Handler"  license  would 
authorize  senior  operators  to  meet  the 
staffing  requirements  of  10  CFR 
50.54(m)(2)(iv)  for  supervision  of  fuel 
alterations,  including  fuel  loading  and 
transfer.  The  special  "Instructor"  license 
would  certify  the  technical  competence 
of  individuals,  who  are  not  routinely 
engaged  in  operating  a  facility,  to  train 
other  individuals  to  operate  a  facility. 

7.  Conditions  of  license  (10  CFR 
55.^3(e)).  Guidance  about  one 
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interpretation  of  9  55.53(e)  acceptable  to 
the  Commission,  particularly  the  phrase 
"actively  performing  the  functions  of  an 
operator  or  senior  operator,"  is 
contained  in  NRC  Regulatory  Guide  1.8, 
"Personnel  Qualifications  and  Training 
for  Nuclear  Power  Plants." 

8.  Conditions  of  license  (10  CFR 
55.53(f)  and  10  CFR  50.74).  To  keep  the 
Commission  informed  of  the  status  of 
licensed  operators,  senior  operators  and 
special  senior  operators,  a  new 
condition  is  proposed.  Within  30  days  of 
the  events  set  out  in  the  proposed 
conditions  of  license,  9  55.53(f),  the 
Commission  would  be  notified.  Under 

9  55.53(f).  the  individual  licensee  would 
notify  the  Commission  unless  the  facility 
licensee  has  notified  the  Commission 
under  a  parallel  provision  in  Part  50, 
proposed  as  new  9  50.74.  Uilder  both 
proposed  new  provisions  to  the 
regulations,  9  55.53(f)  and  9  5a74.  the 
Commission  would  be  notified  of 
changes  such  as  permanent 
reassignment,  termination,  disability  or 
illness,  or  any  other  condition,  including 
conviction  of  crimes,  which  could  affect 
the  performance  of  an  operator's  duties. 

9.  Integrity  of  examinations  and  tests 
(10  CFR  55.49).  As  proposed,  new  9  55.49 
would  provide  that  any  applicant  or 
licensee  who  engages  in  activities  that 
compromise  the  integrity  of  an 
examination  or  test  conducted  imder  the 
regulations  in  this  part  may  be  guilty  of 
a  crime.  This  provision  is  added  to  make 
explicit  that  actions  such  as  cheating 
will  not  be  tolerated.  The  issue  of  test 
integrity  is  specific  to  the  validity  of  the 
examination  for  its  intended  purpose, 
i.e.,  to  test  that  individual  at  that  time. 
Conversations  after  the  administration 
of  the  examination  are  not  intended  to 
be  included. 

10.  Expiration  (10  CFR  55.55).  Unless 
renewed,  each  license  would  now  expire 
after  five  years  instead  of  the  current 
two  years.  This  change  would  reduce 
facility  licensees'  and  NRC  paperwork 
and  streamline  the  renewal  process. 
Moreover,  the  license  would  expire 
when  the  facility  licensee  determines 
and  notifies  the  NRC  in  accordance  with 
9  50.74  that  the  individual  no  longer 
needs  to  maintain  licensed  status.  The 
piupose  of  this  provision  is  to  permit  the 
facility  licensee  to  determine  the 
suitability  of  an  operator  for  licensed 
duties  or  the  need  for  continued  licensed 
status. 

11.  Renewal  of  licenses  (10  CFR 
55.57).  Several  conforming  changes  are 
proposed  for  9  55.57  in  order  to  make 
the  provisions  for  license  renewal 
compatible  with  the  change  in  the  length 
of  the  license  term.  Proposed 

9  55.57(c)(2)(ii)  would  require  the 
successful  completion  of  an  annual 


requalification  program.  A  facility 
licensee  would  be  required  to  obtain 
NRC  approval  of  its  requalification 
program.  However,  under  the  proposed 
amendments  the  type  of  requalification 
program  which  would  be  acceptable  for 
license  renewal  could  either  be  a 
requalification  program  developed  by 
the  facility  licensee  using  the  systems 
approach  to  training  under  an  TtiPO 
accreditation  program  or  an  alternative 
requalification  program  developed  from 
the  items  listed  in  9  55.59(c).  It  is 
expected  that  submittal  of  an  INPO 
accreditation  letter  would  be  sufficient 
to  obtain  NRC  approval  of  this 
requirement 

A  new  9  55.57(b)(4)  is  proposed  that 
would,  in  part,  base  renewal  of  the 
license  on  a  finding  by  the  Commission 
that  the  licensee's  past  performance  has 
been  satisfactory.  In  making  its  finding, 
hiformation  such  as  Notices  of  Violation 
or  Letters  of  Reprimand  in  the  licensee's 
docket  would  be  evaluated  by  the 
Commission. 

12.  Requalification  requirements  (10 
CFR  55.59).  Licensees  would  continue  to 
be  required  to  successfully  complete  an 
annual  requalification  program 
approved  by  the  Commission.  Under 
proposed  9  55.59(a)(2),  either  the 
licensee  would  have  to  pass  a 
requalification  examination  and 
operating  test  administered  by  the 
Commission  or  the  Commission  could 
accept  certification  by  the  hcense  of  the 
nuclear  power  plant  that  the  licensed 
operator  or  senior  operator  had 
successfully  completed  the  approved 
requalification  program.  These  changes 
would  replace  current  9  55.33(c)(2)(ii), 
continue  the  annual  requalification 
programs,  and  codify  NRC's  current 
practice  of  active  participaticm  in  and 
audit  of  facility  requalification 
programs.  i^ 

'The  proposed  revisions  are  intended 
to  incorporate  in  the  body  of  the 
regulations  the  current  requalifications 
pro-am  requirements  for  research  and 
test  reactors  and  non-reactor  facilities 
since  they  are  not  expected  to 
participate  in  INPO  accreditation         W 
programs;  therefore,  proposed  new        \ 
9  55.59(c)(7)  tracks  the  provisions  of  POti 
55,  Appendix  A(7). 

13.  Enforcement  (10  CFR  55.71). 
Except  for  a  change  in  format,  proposed 
9  55.71  tracks  the  provisions  of  existing 
9  55.50.  ^ 

III.  Regulatory  Analysu  f 

The  regulatory  analysis  describes  the 
values  (benefits)  and  impacts  (costs)  of 
implementing  the  proposed  regulations 
and  guidance  for  operator  licensing.  The 
accuracy  of  these  estimates  in  the 
regulatory  analysis  is  limited  by  the  lack 


of  extensive  data  on  human 
performance  improvement  associated 
with  an  improved  licensing  process. 
Where  possible,  quantitative  measures 
were  qualitatively  compared  to  related 
information  from  other  sources  for 
verification.  The  full  text  of  the 
regulatory  analysis  on  these  proposed 
amendments  is  available  for  inspection 
in  the  NRC  Public  Document  Room,  1717 
H  Street  NW,  Washington.  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  D.  Beckham,  Telephone:  (301)  492- 
4868. 

IV.  Implementation  Schedule 

Within  120  days  after  promulgation  of 
the  final  rule,  licensees  would  have  to 
submit  a  plan  for  NRC  review  and 
approval  for  compliance  with  the 
provisions  of  1  5S.45(b)(1)  which  covers 
the  use  of  simulation  facilities.  One 
acceptable  example  of  the  content  of  a 
plan  for  |  55.45(b)(1)  is  described  in 
Regulatory  Giude  1.149. 

V.  iBvitatloD  to  CeBHDent 

Comments  concerning  the  content, 
level  of  detail  specified,  and  the 
implementation  of  the  proposed 
amendments  are  encouraged.  Suggestion 
of  alternatives  other  than  those 
described  in  this  notice  and  estimates  of 
costs  for  implementation  are 
encouraged. 

Since  the  intent  of  the  proposed 
changes  to  |  55.45  is  to  increase  the 
uniformity  of  operating  tests  by 
establishing  minimum  standards  for 
their  conduct  while  minimizing  the 
burden  to  utilities  for  acquieition  and 
upgrading  of  facilitries  to  be  used  for  the 
partial  conduct  of  such  tests,  the  NRC  is 
particulary  interested  in  receiving 
comments  on  the  following  matters 
related  to  |  55.45: 

1.  Is  the  process  specified  for 
application  for  approval  of  a  simulation 
facility  by  a  facility  licence  reasonable 
and  efficient? 

2.  What  scope  and  level  of  detail 
should  be  required  in  an  application  for 
approval  of  a  simulation  facility? 

3.  Is  the  proposed  requirement  for 
complete  performance  testing  every  four 
years  widi  annual  testing  of  25  percent 
of  the  total  a  reasonable  balance 
between  the  burden  on  the  facility 
licensee  and  the  increased  assurance  of 
performance  capability  of  the  simulation 
facility? 

4.  How  should  the  selection  be  made 
of  the  25  percent  of  performance  tests  to 
be  conducted  annuallyT 

5.  Is  the  guidance  in  Regulatory  Guide 
1.148  concerning  the  criteria  that  NRC 
will  use  in  its  approval  of  a  simulation 
facility  clear  and  reasonable? 
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6.  Is  the  term  "simulation  facility"  (as 
defined  in  S  55.4)  satisfactory  clear, 
comprehensive  and  distinctive? 

Regulatory  Guides 

In  addition  to  the  propsoed  rule,  three 
proposed  Regulatory  Guides  have  been 
revised  to  provide  guidance  on 
acceptable  methods  of  implementing  the 
proposed  revisions  to  the  regulations. 
Comments  concerning  these  Regulatory 
Guides  are  encouraged.  The  two 
proposed  guides  on  which  public 
comment  is  requested  now  are: 

1.  Regulatory  Guide  1.149 — Nuclear 
Power  Plant  Simulation  Facilities  for 
Use  in  Operator  License  Examinations 
(Revised) 

2.  Regulatory  Guide  1.134 — Medical 
Evaluation  of  Nuclear  Facility 
Personnel  Requiring  Operator 
Licenses  (Revised) 

The  proposed  guide  on  which  public 
comment  will  be  requested  shortly  is: 

Regtilatory  Guide  1.8 — Personnel 
Qualification  and  Training  for  Nuclear 
Power  Plar'3  (Revised). 

INPO  Documents 

This  preamble  refers  to  the  INPO 
Accreditation  Program  as  described  in 
The  Accreditation  of  Training  in  the 
Nuclear  Power  Industry. 

The  Regulatory  Guides  1.134  and  1.149 
and  the  description  of  the  INPO 
Accreditation  Program  are  available  in 
the  NRC  Public  Document  Room,  1717  H 
Street  NW..  Washington,  D.C.  Single 
copies  of  the  Regulatory  Guides  may  be 
obtained  from  D.  Beckham,  telephone: 
(301)  492-4868. 

Regulatory  Guide  1.8  will  be  available 
shortly  in  the  NRC  Public  Document 
Room.  Single  copies  of  Regulatory  Guide 
1.8  may  be  obtained,  when  available, 
from  D.  Beckham,  telephone:  (301)  492- 
4868. 

VL  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  regulation. 

Vn.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  would  amend 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  This 
proposed  rule  has  been  submitted  to  the 
Office  of  Nfanagement  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements. 


VIII.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  rule,  if  adopted  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  conforming  amendment  to  10 
CFR  Part  50  and  the  proposed  revision 
of  10  CFR  Part  55  affect  primarily  the 
companies  that  own  and  operate  light 
water  nuclear  power  reactors,  and  the 
vendors  of  those  reactors.  They  also 
affect  individuals  licensed  as  operators 
at  these  companies.  Neither  the 
companies  that  own  and  operate 
reactors  nor  these  individuals  fall  within 
the  scope  of  the  definition  of  "small 
entity"  set  forth  in  section  501(b)  of  the 
Regulatory  Flexibility  Act  or  the  Small 
Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small  Business 
Administration  in  13  CFR  Part  121. 

IX.  List  of  Subjects 

10  CFR  Part  50 

Antitrust,  Classified  information.  Fire 
prevention.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty, 
Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  55 
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Manpower  training  programs.  Nuclear 
power  plants  and  reactors,  Penalty, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  the  Nuclear  Waste  Policy 
Act  of  1982,  and  5  U.S.C.  553,  notice  is 
hereby  given  that  the  NRC  is  proposing 
to  revise  10  CFR  Part  55  and  to  amend 
10  CFR  Part  50  to  conform  as  follows: 

1. 10  CFR  Part  55  is  revised  to  read  as 
follows: 

PART  55— OPERATORS'  LICENSES 
Subpart  A— General  Provisions 

Sec. 

55.1  Purpose. 

55.2  Scope. 

55.3  License  requirements. 

55.4  Derinitions. 

55.5  Communications. 

55.6  Interpretations. 

55.7  Additional  requirements. 

55.8  Information  collection  requirments: 
OMB  approval.  (Reserved) 

Subpart  B— Exemption* 

55.11    Specific  sxemptions. 
55.13    General  exemptions. 


Subpart  C— Medical  Requiramentt 

Sec. 

55.21     Medical  examination. 

55.23    Certification. 

55.25    Incapacitation  due  to  disability  or 

illness. 
55.27    Documentation. 

Subpart  D— Applications 

55.31     How  to  apply. 

55.33    Disposition  of  an  initial  application. 

55.35    Re-applications. 

Subpart  E— Written  Examination*  and 
Operating  Teat* 

55.41     Written  examination:  Operators. 
55.43    Written  examination:  Senior 

Operators  and  special  senior  operators 
55.45    Operating  tests. 
55.47    Waiver  of  examination  and  test 

requirements. 
55.49    Integrity  of  examinations  and  tests 

Subpart  F— Ucenee* 

55.51  Issuance  of  licenses. 

55.53  Conditions  of  licenses. 

55.55  Expiration. 

55.57  Renewal  of  licenses. 

55.59  Requalification. 

Subpart  G— Modification  and  Revocation  of 
License* 

55.61    Modification  and  revocation  of 
licenses. 

Subpart  H — Enforcement 

55.71    Violations. 

Authority:  Sees.  107. 161. 182  (sec.  55.31(b)). 
234.  68  Stat.  939.  948.  as  amended.  83  Stat. 
444.  as  amended  (42  U.S.C.  2137.  2201.  2282): 
sees.  201.  202.  88  Stat.  1242,  as  amended.  1244 
(42  U.S.C.  5841.  5842). 

Section  55.61  also  issued  under  sees.  186, 
187.  68  Stat.  955  (42  U.S.C.  2236,  2237). 
Sections  55.41.  55.43.  55.45  and  55.59  also 
issued  under  sec.  306.  Pub.  L  97-425.  96  Stat. 
2262  (42  U.S.C.  10226). 

For  the  purposes  of  sec.  223.  68  Stat.  958,  as 
amended  (42  U.S.C.  2273)  SS  55.3.  55.21,  55.49 
and  55.53  are  issued  under  sec.  161i,  68  Stat 
949.  as  amended  (42  U.S.C.  2201(i));  and 
§S  55.23,  55.25  and  55.53(0  are  issued  under 
sec.  1610.  88  Stat.  950.  as  amended  (42  U.S.C. 
2201(0)). 

Subpart  A— General  Provision* 

S  55.1    Purpose. 

The  regulations  in  this  part  (a) 
establish  procedures  and  criteria  for  the 
issuance  of  licenses  to  operators,  senior 
operators  and  special  senior  operators 
of  facilities  licensed  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
or  section  202  of  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  Part  50  of  this  chapter,  and  (b) 
provide  for  the  terms  and  conditions 
upon  which  the  Commission  will  issue 
these  licenses. 

§55.2    Scop*. 
The  regulations  in  this  part  apply  to— 
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(a)  Any  individual  who  manipulates 
the  controls  of  any  facility  licensed 
pursuant  to  Part  50  of  this  chapter; 

(b)  Any  individual  who  instructs  an 
individual  about  the  way  to  manipulate 
the  controls  of  any  facility  licensed 
pursuant  to  Part  50  of  this  chapter,  and 

(c)  Any  individual  designated  by  a 
facility  licensee  to  be  responsible  for 
directing  any  licensed  activity  of  a 
licensed  operator. 


8  55  J 

A  person  must  be  authorized  by  a 
license  issued  by  the  Commission  to 
perform  the  function  of  an  operator,  a 
senior  operator,  or  a  special  senior 
operator  as  defined  in  this  part. 

SSS.4    Oeflnttion*. 

As  used  in  this  part: 

"Act"  means  the  Atomic  Energy  Act 
of  1954,  including  any  amendments  to 
the  Act. 

"Commission"  means  the  Nuclear 
Regulatory  Commission  or  its  duly 
authorized  representatives. 

"Controls"  when  used  with  respect  to 
a  nuclear  reactor  means  apparatus  and 
mechanisms  the  manipulation  of  which 
directly  affects  the  reactivity  or  power 
level  of  the  reactor.  "Controls"  when 
used  with  respect  to  any  other  facility 
means  apparatus  and  mechanisms,  the 
manipulation  of  which  could  affect  the 
chemical,  physical,  metallurgical,  or 
nuclear  process  of  the  facility  in  a 
manner  that  would  affect  protection  of 
health  and  safety  against  radiation. 

"Facility"  means  any  production 
facility  or  utilization  facility  as  defined 
in  Part  50  of  this  chapter.  In  cases  for 
which  a  license  is  issued  for  operation 
of  two  or  more  facilities,  "facility" 
means  all  facihties  identified  in  the 
license. 

"Facility  licensee"  means  an  applicant 
for  or  holder  of  a  license  for  a  facility. 

"Licensee"  means  individual  hcensed 
operator,  senior  operator  or  special 
senior  operator. 

"Manipulate  a  control"  means  to 
manipulate  a  control  of  a  facility,  direct 
an  individual  to  manipulate  a  control,  or 
instruct  an  individual  how  to  manipulate 
a  control. 

"Operator"  means  any  individual 
licensed  under  this  part  to  manipulate  a 
control  of  a  facility. 

"Plant-referenced  simulator"  means  a 
simulator  modeling  the  systems  of  the 
reference  plant  which  the  operator 
interfaces  in  the  control  room,  including 
operating  consoles,  and  which  permits 
use  of  the  reference  plant's  procedures, 
a  plant-referenced  simulator 
demonstrates  expected  plant  response 
to  operator  input,  and  to  normal, 
transient  and  accident  conditions  to 


which  the  simulator  has  been  designed 
to  respond. 

"Reference  plant"  means  the  specific 
nuclear  power  plant  and  unit  from 
which  a  simulation  facility's  control 
room  configuration,  system  control 
arrangement  and  data  base  are  derived. 

"Senior  operator"  means  any 
individual  licensed  under  this  part  to 
direct  the  licensed  activities  of  licensed 
operators. 

"Simulation  facility"  means  one  or 
more  of  the  following  components,  alone 
or  in  combination,  used  for  the  partial 
conduct  of  operating  tests  for  operators, 
senior  operators,  special  senior 
operators,  and  candidates:  (1)  The  plant. 
(2)  a  plant-referenced  simulator.  (3) 
another  simulation  device. 

"Special  Senior  Operator"  means  any 
individual  who  holds  a  license  issued 
under  this  part  which  is  limited  to  the 
following  activities: 

(1)  Instruction  on  manipulation  of  the 
controls  of  a  facility; 

(2)  Alteration  of  the  core  of  a  nuclear 
power  unit,  including  fuel  loading  and 
transfer. 

"United  States",  when  used  in  a 
geographical  sense,  includes  Puerto  Rico 
and  all  territories  and  possesions  of  the 
United  States. 

S56.J    Communiestion*. 

(a)  Except  as  provided  under  a 
regional  licensing  program  identified  in 
paragraph  (b)  of  this  section,  any 
communication  or  report  concerning  the 
regulations  in  this  part  and  any 
application  filed  under  these  regulations 
may  be  submitted  to  the  Commission  as 
follows: 

(1)  By  mail  addressed  to— Director  of 
Nuclear  Reactor  Regulation  or  Director 
of  Nuclear  Material  Safety  and 
Safeguards,  as  appropriate,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555. 

(2)  By  delivery  in  person  to  the 
Commission  offices  at — 

(i)  1717  H  Street  NW..  Washington. 
D.C.  or 

(ii)  7920  Norfolk  Avenue.  Bethesda, 
Maryland. 

(b)  (1)  The  Commission  has  delegated 
to  the  Regional  Administrators  of 
Regions  I.  II,  III,  IV,  and  V  authority  and 
responsibility  pursuant  to  the 
regulations  in  this  part  for  the  issuance 
and  renewal  of  licenses  for  operators, 
senior  operators  and  special  senior 
operators  of  nuclear  reactors  licensed 
under  10  CFR  Part  50  and  located  in 
these  regions. 

(2)  Any  application  filed  under  the 
regulations  in  this  part  involving  a 
nuclear  reactor  licensed  under  10  CFR 
Part  50  and  located  in  Region  I  and  any 
inquiry,  communication,  information,  or 


report  relating  to  matters  subject  to  the 
regulations  in  this  part  and  involving  a 
nuclear  reactor  licensed  under  10  CFR 
Part  50  and  located  in  Region  I  must  be 
submitted  by  mail  or  in  person  to  the 
Regional  Administrator.  Region  I,  U.S. 
Nuclear  Regulatory  Commission.  631 
Park  Avenue,  King  of  Prussia, 
Pennsylvania  19406.  The  Regional 
Administrator  of  Region  I  or  the 
Administrator's  designee  will  transmit 
to  the  Director  of  Nuclear  Reactor 
Regulation  any  matter  that  is  not  within 
the  scope  of  the  Regional 
Administrator's  delegated  authority. 

(3)  Any  application  filed  under  the 
regulations  in  this  part  involving  a 
nuclear  reactor  licensed  under  10  CFR 
Part  50  and  located  in  Region  II  and  any 
inquiry,  communication,  information,  or 
report  relating  to  matters  subject  to  the 
regulations  in  this  part  and  involving  a 
nuclear  reactor  licensed  under  10  CFR 
Part  50  and  located  in  Region  II  must  be 
submitted  by  mail  or  in  person  to  the 
Regional  Administrator,  Region  II,  U.S. 
Nuclear  Regulatory  Commission,  101 
Marietta  Street,  Suite  2900,  Atlanta, 
Georgia  30303.  The  Regional 
Administrator  of  Region  II  or  the 
Administrator's  designee  will  transmit 
to  the  Director  of  Nuclear  Reactor 
Regulation  any  matter  that  is  not  within 
the  scope  of  the  Regional 
Administrator's  delegated  authority. 

(4)  Any  application  filed  under  the 
regulations  in  this  part  involving  a 
nuclear  reactor  licensed  under  10  CFR 
Part  50  and  located  in  Region  III  and  any 
inquiry,  communication,  information,  or 
report  relating  to  matters  subject  to  the 
regulations  in  this  part  and  involving  a 
nuclear  reactor  licensed  under  10  CFR 
Part  50  and  located  in  Region  III  must  be 
submitted  by  mail  or  in  person  to  the 
Regional  Administrator,  Region  III,  U.S. 
Nuclear  Regulatory  Commission.  799 
Roosevelt  Road,  Glen  Ellyn,  Illinois 
60137.  The  Regional  Administrator  of 
Region  III,  or  the  Administrator's 
designee,  will  transmit  to  the  Director  of 
Nuclear  Reactor  Regulation  any  matter 
that  is  not  within  the  scope  of  the 
Regional  Administrator's  delegated 
authority. 

(5)  Any  application  filed  under  the 
regulations  in  this  part  involving  a 
nuclear  reactor  licensed  under  10  CFR 

"  Part  50  and  located  in  Region  IV  and 
any  inquiry,  communication, 
information,  or  report  relating  to  matteis  j 
subject  to  the  regulations  in  this  part 
and  involving  a  nuclear  reactor  licensed 
under  10  CFR  Part  50  and  located  in 
Region  IV  must  be  submitted  by  mail  or 
in  person  to  the  Regional  Administrator. 
Region  IV,  U.S.  Nuclear  Regulatory 
Commission.  611  Ryan  Plaza  Drive, 
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Suite  1000,  Arlington.  Texas  76011.  The 
Regional  Administrator  of  Region  IV  or 
the  Administrator's  designee  will 
transmit  to  the  Director  of  Nuclear 
Reactor  Regulation  any  matter  that  is 
not  within  the  scope  of  the  Regional 
Administrator's  delegated  authority. 
(6)  Any  application  filed  under  the 
regulations  in  this  part  involving  a 
nuclear  reactor  licensed  under  10  CFR 
Part  50  and  located  in  Region  V  and  any 
inquiry,  communication,  information,  or 
report  relating  to  matters  subject  to  the 
regulations  in  this  part  and  involving  a 
nuclear  reactor  licensed  under  10  CFR 
Part  50  and  located  in  Region  V  must  be 
submitted  by  mail  or  in  person  to  the 
Regional  Administrator,  Region  V,  U.S. 
Nuclear  Regulatory  Commission,  1450 
Maria  Lane,  Suite  210,  Walnut  Creek. 
California  94596.  The  Regional 
Administrator  of  Region  V  or  the 
Administrator's  designee  will  transmit 
to  the  Director  of  Nudear  Reactor 
Regulation  any  matter  that  is  not  within 
the  scope  of  the  Regional 
Administrator's  delegated  authority. 


§55.6 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  part  by  any  officer  or 
employee  of  the  Commission  other  than 
a,written  interpretation  by  the  General 
Counsel  will  be  recognized  to  be  binding 
upon  the  Commission. 

S55.7    AddHfcNWl  Raquiramwita. 

The  Commission  may,  by  rule, 
regulation,  or  order,  impose  upon  any 
licensee  such  requirements,  in  addition 
to  those  established  in  the  regulations  in 
this  part  as  it  deems  appropriate  or 
necessary  to  protect  health  and  to 
minimize  danger  to  life  or  property. 


9  55.*    In 

fM|ulrwvMnts:  OM8  ipprevaL  (RMarvadl 

Subpart  B—Examptlone 

§55.11    SpacHic  Mwnptions. 

The  Commission  may,  upon 
application  by  an  interested  person,  or 
upon  its  own  initiative,  grant  such 
exemptions  from  the  requirements  of  the 
regulations  in  this  part  as  it  determines 
are  authorized  by  law  and  will  not 
endanger  life  or  property  smd  are 
otherwise  in  the  public  interest 

J  58.13    Qanaral  aiampttons. 

The  regulations  in  this  part  do  not 
require  a  license  for  an  individual  who, 
under  the  direction  and  in  the  presence 
of  a  licensed  operator  or  senior 
operator,  manipulates  the  controls  of — 

(a)  A  research  or  training  reactor  as 
part  of  the  individual's  training  as  a 


student  in  a  nuclear  engineering  course; 
or 

(b)  A  facility  as  a  part  of  the 
individual's  training  to  qualify  for  an 
operator  license  under  this  part 

Subpart  C    Medlcel  Raqulr emewte 

§55.21    Madteat  anminatlon. 

An  applicant  for  a  Ucense  shall  have  a 
medical  examination  by  a  hcensed 
medical  practitioner  that  meets  the 
requirements  of  §  55.33(a)(1).  A  licensee 
shall  have  a  medical  examination  every 
two  years. 

§55.23    C«tificatk>n. 

An  authorized  representative  of  the 
facility  licensee  shall  complete  and  sign 
NRC  Form  396,  "Certification  of  Medical 
Examination  by  Facihty  Licensee," 
available  from  Publication  Services 
Section,  Document  Management  Branch, 
Division  of  Technical  Information  and 
Document  Control,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555  and  submit  it  to  the 
appropriate  Regional  Administrator  as 
specified  in  i  55.5(b). 

(a)  NRC  Form  396  shall  state  that  a 
licensed  medical  practitioner  has — 

(1)  conducted  the  medical 
examination  of  the  applicant  as  required 
in  S  55.21;  and 

(2)  determined  that  the  applicant's 
medical  conditioa  and  general  health 
are  not  such  as  might  cause  operational 
errors  endangering  public  health  and 
safety. 

(b)  When  the  certification  requests  a 
conditional  license  based  on  medical 
evidence,  the  medical  evidence  shall  be 
submitted  to  the  Conmiission  in  full 
detail  and  the  Commission  will  make  a 
determination  in  accordance  with 

S  55.33. 

§55.25    Incapacitation  du«  to  disabiUty  or 
Wnass. 

If,  during  the  term  of  the  license,  the 
licensee  develops  epilepsy,  diabetes, 
hypertension,  cardiac  disease,  fainting 
spells,  defective  hearing  or  vision,  or 
any  other  physical  or  mental  condition 
that  might  cause  impaired  judgment  or 
motor  coordination,  the  licensee  shall 
immediately  cease  licensed  activities 
and  notify  the  Conmiission  within  30 
days.  Before  resumption  of  licensed 
duties,  the  facility  licensee  must  provide 
medical  certification  to  the  Commission 
of  the  individual's  ability  to  perform 
licensed  operator  duties.  The 
certification  shall  be  on  Form  396  (as 
described  in  S  55.23)  and  shall  conform 
with  S  55.33(a)(l)(ii). 

§55.27    Doeumantatton. 

The  results  of  medical  qualifications 
data,  ctirrent  test  results  and  each 


operator's,  senior  operator's,  or  special 
senior  operator's  medical  history  must 
be  documented  and  maintained  by  the 
facility  licensee  and  provided  to  the 
Commission  upon  request  The  facility 
licensee  shall  retain  this  documentation 
while  an  individual  performs  the 
functions  of  an  operator,  senior 
operator,  or  special  senior  operator  and 
may  dispose  of  it  two  years  after  that 
individual  ceases  to  perform  that 
function. 

Subpart  O— Applications 

§  55.31    How  to  apply. 

(a)  The  applicant  shall — 

(1  j  Complete  NRC  Form  398,  "Personal 
Qualification  Statement — Licensee," 
available  from  Publication  Services 
Section,  Document  Management  Branch, 
Division  of  Technical  Information  and 
Document  Control,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555: 

(2)  File  an  original  and  two  copies  of 
NRC  Form  398,  together  with  the 
information  required  in  paragraphs 
(a)(3).  (4)  and  (5)  of  this  section,  with  the 
appropriate  Regional  Administrator 

(3)  Submit  a  written  request  from  an 
authorized  representative  of  the  facility 
licensee  by  which  the  applicant  will  be 
employed  that  the  operating  test  be 
administered  to  the  applicant 

(4)  Provide  evidence  that  the  applicant 
has  learned  to  operate  the  appropriate 
controls  competently  and  safely  and  of 
the  facility  licensee's  need  for  an 
operator,  a  senior  operator,  or  a  special 
senior  operator  to  perform  assigned 
duties.  An  authorized  representative  of 
the  facility  licensee  may  certify  this 
evidence  on  NRC  Form  398.  This 
certification  must  include  details  on 
courses  of  instruction  administered  by 
the  facility  licensee  and  describe  the 
nature  of  the  training  received  at  the 
facility,  and  for  reactors,  the  startup  and 
shutdown  experience  received;  and 

(5)  Provide  certification  by  the  facility 
licensee  of  medical  condition  and 
general  health  on  NRC  Form  396,  to 
comply  with  S§  55.21,  55.23  and 
55.33(a)(1).  Special  senior  operators  not 
involved  in  the  manipulation  of  controls 
are  not  required  to  provide  this 
certification. 

(b)  The  Commission  may  at  any  time 
after  the  application  has  been  filed,  and 
before  the  license  has  expired,  require 
further  information  under  oath  or 
affirmation  in  order  to  enable  it  to 
determine  whether  to  grant  or  deny  the 
application  or  whether  to  revoke, 
modify,  or  suspend  the  license. 

(c)  An  applicant  whose  application 
has  been  denied  because  of  a  medical 
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condition  or  genreal  health  may  submit 
a  further  medical  report  at  any  time  as  a 
supplement  to  the  application. 

(d)  Each  application  and  statement 
must  contain  complete  and  accurate 
disclosure  as  to  all  matters  required  to 
be  disclosed.  The  applicant  must  sign 
statements,  other  than  the  matters 
required  by  paragraphs  (a)  (3).  (4),  and 
(5)  of  this  section. 

§55.33    OteposMon  of  an  Initial 
appllcatloa 

(a)  Requirements  for  the  approval  of 
an  initial  application.  The  Commission 
will  approve  an  initial  application  for  a 
license  pursuant  to  the  regulations  in 
this  part,  if  it  finds  that — 

(1)  Health.  The  applicant's  medical 
condition  and  general  health  are  not 
such  as  might  adversely  affect  the 
performance  of  assigned  operator  job 
duties  or  cause  operational  errors 
endangering  public  health  and  safety. 
The  Commission  will  base  its  finding 
upon  the  certification  by  the  facility 
licensee  as  detailed  in  {  55.23. 

(i)  A  medical  diagosis  or  medical 
history  of  epilepsy,  diabetes, 
hypertension,  cardiac  disease,  fainting 
spells,  defective  hearing  or  vision,  or 
any  other  physical  or  mental  condition 
that  might  cause  impaired  judgment  or 
motor  coordination  may  constitute 
sufficient  cause  for  denial  of  an 
application. 

(ii)  If  a  condition  specified  In 
paragraph  (a)(l)(i)  of  this  section  exists, 
the  facility  licensee  shall  provide 
medical  evidence  and  certify  to  the 
Commission  that  the  condition  can  be 
controlled  with  proper  medication  to  the 
extent  that  the  individual  will  not  lapse 
into  coma  or  imconscious  state  or  be 
unable  to  exercise  good  judgment  while 
performing  assigned  operator  job  duties. 

(2)  Written  examination  and 
operatiang  test.  The  applicant  has 
passed  the  requisite  written 
examination  and  operating  test  in 
accordance  with  §S  55.41  or  55.43  and 
55.45.  These  examinations  and  tests 
determine  whether  the  applicant  for  an 
operator's  license  has  learned  to  operate 
a  facility  competently  and  safely,  and 
additionally,  in  the  case  of  a  senior 
operator,  whether  the  applicant  has 
learned  to  direct  the  licensed  activities 
of  licensed  operators  competently  and 
safely. 

In  the  case  of  a  special  senior 
operator,  the  written  examination  or 
operating  test,  or  both  will  be 
administered  to  determine  whether  the 
applicant  has  learned  to  p^orm  the 
functions  authorized  by  the  special 
senior  operator  license. 

(3)  License  applicability.  The 
applicant's  services  as  a  licensed 


operator,  senior  operator  or  special 
senior  operator  will  be  utilized  on  the 
facility  for  which  the  applicant  seeks  a 
license. 

(b)  Conditional  license.  If  an 
applicant's  vision,  hearing,  and  general 
medical  condition  do  not  meet  the 
minimum  standards  normally 
considered  necespary,  the  Commission 
may  approve  the'application  and 
include  conditions  in  the  license  to 
accommodate  the  medical  defect.  The 
Commission  will  consider  the 
recommendations  and  supporting 
evidence  of  the  facility  licensee  and  of 
the  examining  physician  (provided  on 
NRC  Form  396)  in  arriving  at  its 
decision. 

§55.35    Ra-applicationa. 

(a)  An  applicant  whose  application  for 
a  license  has  been  denied  because  of 
failure  to  pass  the  written  examination 
or  operating  test  or  both,  may  file  a  new 
application  two  months  after  the  date  of 
denial.  The  application  must  be 
submitted  on  NRC  Form  398  and  include 
a  statement  signed  by  an  authorized 
representative  of  the  facility  Ucensee  by 
whom  the  applicant  will  be  employed 
that'states  in  detail  the  extent  of  the 
applicant's  additional  training  since  the 
denial  and  certifies  that  the  applicant  is 
ready  for  re-examination.  An  applicant 
may  file  a  third  application  six  months 
after  the  date  of  denial  of  the  second 
application,  and  may  file  further 
successive  applications  two  years  after 
the  date  of  denial  of  each  prior 
appUcation.  Each  successive  appUcation 
must  be  submitted  on  NRC  Form  398 
and  include  a  statement  of  additional 
training. 

(b)  An  applicant  who  has  passed 
either  the  written  examination  or 
operating  test  and  failed  the  other  may 
request  in  a  new  application  on  NRC 
Form  398  to  be  excused  from  re- 
examination on  the  portions  of  the 
examination  or  test  which  the  applicant 
has  passed.  The  Commission  may  in  its 
discretion  grant  the  request  if  it 
determines  that  sufficient  justification  is 
presented  under  all  the  circumstances. 

Subpart  E— Written  Examlnattona  and 
Operating  Testa 

§  55.4 1    Writtan  examination:  Operators. 

(a)  Content.  The  written  examination 
for  an  operator  will  contain  a 
representative  selection  of  questions  on 
the  knowledge,  skills,  and  abilities 
needed  to  perform  licensed  operator  job 
duties.  The  knowledge,  skills  and 
abilities  will  be  identified  in  part  from 
information  in  the  Final  Safety  Analysis 
Report,  operating  manuals,  facility 
license  and  license  amendments. 


Licensee  Event  Reports,  the  learning 
objectives  derived  from  a  systematic 
analysis  performed  by  each  facility 
licensee  and  contained  in  its  training 
program,  and  other  materials  requested 
from  the  facility  licensee  by  the 
Commission. 

(b)  Implementation.  The  written 
examination  for  an  operator  for  a 
facility  will  sample  the  following  items, 
to  the  extent  applicable  to  the  facility, — 

(1)  Fundamentals  of  reactor  theory, 
including  fission  process,  neutron 
multiplication,  source  effects,  control 
rod  efiects,  criticality  indications, 
reactivity  coefficients,  and  poison 
effects. 

(2)  General  design  features  of  the 
core,  including  core  structure,  fuel 
elements,  control  rods,  core 
instrumentation,  and  coolant  flow. 

(3)  Mechanical  components  and 
design  features  of  the  reactor  primary 
system. 

(4)  Secondary  coolant  and  auxiliary 
systems  that  affect  the  facility. 

(5)  Facility  operating  characteristics 
during  steady  state  and  transient 
conditions,  including  coolant  chemistry, 
causes  and  effects  of  temperature, 
pressure  and  reactivity  changes,  effects 
of  load  changes,  and  operating 
limitations  and  reasons  for  these 
operating  characteristics. 

(6)  Design,  components,  and  functions 
of  reactivity  control  mechanisms  and 
instrumentation. 

(7)  Design,  components,  and  functions 
of  control  and  safety  systems,  including 
instrumentation,  signals,  interlocks, 
failure  modes,  and  automatic  and 
manual  featives. 

(8)  Components,  capacity,  and 
functions  of  reserve  and  emergency 
systems. 

(9)  Shielding,  isolation,  and 
containment  design  features,  including 
access  limitations. 

(10)  Administrative,  normal,  abnormal 
and  emergency  operating  procedures  for 
the  facility. 

(11)  Purpose  and  operation  of 
radiation  monitoring  systems,  including 
alarms  and  survey  equipment. 

(12)  Radiological  safety  principles  and 
procedures. 

(13)  Procedures  and  equipment 
available  for  handling  and  disposal  of 
radioactive  materials  and  efiluents. 

(14)  Principles  of  heat  transfer 
thermodynamics  and  fiuid  mechanics. 

§55.43    Writtan  examination:  Senior 
oparators  and  special  operators. 

(a)  Content  The  written  examination 
for  a  senior  operator  will  contain  a 
representative  selection  of  questions  on 
the  knowledge,  skills,  and  abilities 
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needed  to  perform  licensed  senior 
operator  or  special  senior  operator  job 
duties.  The  knowledge,  skills  and 
abilities  will  be  identified  in  part  from 
information  in  the  Final  Safety  Analysis 
Report,  operating  manuals,  facility 
license  and  license  amendments. 
Licensee  Event  Reports,  the  learning 
objectives  derived  from  a  systematic 
analysis  performed  by  each  facility 
licensee  and  contained  in  its  training 
program,  and  other  materials  requested 
from  the  facility  licensee  by  the 
Commission. 

(b)  Implementation.  The  written 
examination  for  a  senior  operator  for  a 
facility  will  sample  the  following  items 
and  on  the  items  specified  in  1 55.41.  to 
the  extent  applicable  to  the  facility — 

(1)  Conditions  and  limitations  in  the 
facility  license. 

(2)  Facility  operating  limitations  in  the 
technical  specifications  and  their  bates. 

(3)  Facility  Ucensee  procedures 
required  to  obtain  authority  for  design 
and  operating  changes  in  the  facility. 

(4)  Radiation  hazards  that  may  arise 
during  normal  and  abnormal  sitiiations 
including  maintenance  activities  and 
various  contamination  conditions. 

(5)  Assessment  of  facility  conditions 
and  selection  of  appropriate  procedures 
during  normal,  abnormal  and  emergency 
situations. 

(6)  Procedures  and  limitations 
involved  in  initial  core  loading, 
alterations  in  core  configuration,  control 
rod  programming,  and  determination  of 
various  internal  and  external  effects  on 
core  reactivity. 

(7)  Fuel  handling  facilities  and 
procedures. 

In  the  case  of  a  special  senior  opeator. 
the  written  examination  will  be  limited 
to  items  in  i  55.41  and  in  S  55.43 
applicable  to  the  purpose  of  the  Ucense. 

9  55.45    Operating  tMts. 

(a)  Content  The  operating  tests 
administered  to  appHcants  for  operator 
and  senior  operator  licenses  in 
accordance  with  paragraph  (bHl)  of  this 
section  are  generally  similar  in  scope. 
The  scope  of  operating  tests  for  special 
senior  operators  will  be  determiiwd  as 
appropriate  to  the  purpose  of  the 
license.  The  content  will  be  identified,  in 
part,  from  information  in  the  Final 
Safety  Analysis  Report  operating 
manuals,  facility  license  emd  license 
amendments.  Licensee  Event  Reports, 
learning  objectives  derived  from  a 
systematic  analysis  performed  by  each 
facility  licensee  and  contained  in  its 
training  program,  and  other  materials 
requested  frxnn  the  facility  licensee  by 
the  Commission.  The  operating  test  to 
the  extent  applicable  to  the  facility. 


requires  the  applicant  to  demonstrate 
and  understanding  of  and  the  ability  to 
perform  the  actimis  necessary  to 
accomplish  a  comprehensive  sample  of 
the  following: 

(1)  Perform  pre-start-up  procedures  for 
the  facility,  including  operation  of  those 
controls  associated  with  plant 
equipment  that  could  affect  reactivity. 

(2)  Manipulate  the  console  controls  as 
required  to  operate  the  facility  between 
shutdown  and  designated  power  levels. 

(3)  Identify  annunciators  and 
condition-indicating  signals  and  perform 
appropriate  remedial  action  where 
appropriate. 

(4)  Identify  the  instrumentation 
systems  and  the  significance  of  facility 
instrument  readings. 

(5)  Observe  and  safely  control  the 
operating  behavior  characteristics  of  the 
facility. 

(6)  Perform  control  manipmlations 
required  to  obtain  desired  operating 
results  during  normal,  abnormal,  and 
emergency  situations. 

(7)  Safely  operate  the  facility's  heat 
removal  systems,  including  primary 
coolant  emergency  coolant,  and  decay 
heat  removal  systems,  and  identify  the 
relation  of  the  proper  operation  of  these 
systems  to  the  operation  of  the  facility. 

(6)  Safely  operate  the  facility's 
auxiliary  and  emergency  systems, 
including  operation  of  those  controls 
associated  with  plant  equipment  that 
could  a^ect  reactivity  or  the  release  of 
radioactive  materials  to  the 
environment 

(9)  Demonstrate  or  describe  the  use 
and  function  of  the  facility's  radiation 
monitoring  systems,  including  fixed 
radiation  monitors  and  alarms,  portable 
survey  instmnients,  and  personnel 
monitoring  equipment 

(10)  Demonstrate  knowledge  of  and 
ability  to  perform  as  low  as  reasonably 
achievable  (ALARA)  procedures  to 
reduce  excessive  levels  of  radiation  and 
to  guard  against  personnel  exposure. 

(11)  Demonstrate  knowledge  of  the 
emergency  plan  for  the  facility, 
including  the  operator's  or  senior 
operator's  responsibility  to  decide 
whether  the  plan  should  be  executed 
and  the  duties  under  the  plan  assigned. 

(12)  Demonstrate  willingness  and 
ability  to  assume  the  responsibility 
associated  with  the  safe  operation  of  the 
facility. 

(13)  Demonstrate  team-dependent  and 
time-criticfil  behaviors  associated  with 
safe  operation  of  the  facility. 

(b)  Implementation.  (1) 
Administration — The  operating  tests 
will  be  administered  in  a  plant 
walkthrough  and  in  a  simulation  facility, 
as  defined  in  |  55.4,  which  the 
Commission  has  approved  for  use. 


(2)  Schedule— Within  120  days  after 
the  effective  date  of  this  part  each 
facility  licensee  shall  propose  to  the 
Commission,  for  review  and  approval,  a 
plan  by  which  the  simulation  facility 
will  be  developed  and  an  application 
submitted  for  its  use.  In  no  case  shall 
the  non-plant  walkthrough  portion  of  the 
operating  test  be  administered  on  other 
than  an  approved  simulation  facility 
after  three  years  from  the  effective  date 
of  this  part. 

(3)  Application  for.  and  Review  and 
Approval  of.  Simulation  Facilities — 

(i)  Not  later  than  180  days  prior  to  the 
date  when  the  facility  licensee  seeks 
approval  for  use  of  a  simulation  facility, 
it  shall  submit  to  the  Commission  an 
initial  application  for  the  simulation 
facility,  in  accordance  with  the  plan 
prepared  pursuant  to  paragraph  (b)(2)  of 
this  section  and  approved  by  the 
Commission.  This  initial  application 
shall  include  as  a  minimimi: 

(A)  A  complete  description  of  the 
simulation  facility  proposed  for  use  and. 
if  applicable,  a  statement  identifying 
which  of  the  components  of  the ' 
simulation  facility  are  to  be  used  for 
each  parr  of  the  operating  test. 

(B)  A  complete  description  and 
documentation  of  the  performance  tests 
conducted  as  part  of  this  application, 
and  the  results  of  such  tests. 

(C)  A  detailed  schedule  for  the 
conduct  of  25  percent  of  all  performance 
tests  per  year  for  the  subsequent  four 
years. 

(ii)  After  Commission  review  of  the 
initial  application,  it  will  either  approve 
the  simulation  facility  for  use,  which 
approval  will  be  valid  for  four  years, 
except  as  described  in  paragraph 
(b)(3J(xii)  of  this  section,  or  it  will  inform 
the  facility  licensee  of  reasons  for  its 
refusal  to  grant  approval. 

(iii)  The  Commission  will  approve  a 
simulation  facility  if  it  finds  that  it  and 
its  proposed  use  are  appropriate  for  the 
facility  licensee's  reference  plant 

(iv)  If  the  facility  licensee  initially 
fails  to  obtain  approval  for  its 
simulation  facility,  the  Conunission  will 
continue  to  conduct  operating  tests  for 
the  facility  licensee's  reference  plant  as 
defined  in  §  55.4,  in  the  same  manner  in 
which  such  tests  were  conducted  before 
its  submittal  of  its  initial  application.  In 
no  case  shall  this  paragraph  affect 
compliance  with  paragraph  (b)(2)  of  this 
section. 

(v)  Annually,  not  later  than  60  days 
after  the  anniversary  of  its  submittal  of 
the  initial  application  in  accordance 
with  paragraph  (b)(3)(i)  of  this  section, 
the  facility  licensee  shall  submit  a  report 
to  the  Commission  which  states  that  to 
the  best  of  its  knowledge,  its  simulation 
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facility  remains  appropriate  for  use.  This 
report  must  include,  minimum: 

(A)  Any  changes  proposed  to  be  made 
to  the  simulation  facility,  its  components 
or  its  use,  or  any  such  changes  made 
since  the  last  report  or  application. 

(B)  Any  changes  proposed  to  be  made 
to  the  reference  plant  if  such  changes 
would  require  changes  to  the  simulation 
facility,  or  any  such  changes  made  since 
the  last  report  or  application. 

(C)(7)  A  statement  that  the  applicable 
performance  tests  specified  in  the  last 
application  have  been  conducted,  a 
statement  of  the  results  of  these  tests 
and,  if  required  by  these  results,  a 
description  of  changes  required  to  be 
made  to  the  simulation  facility  and  a 
schedule  for  the  implementation  of  these 
changes. 

(^  The  data  collected  for  use  in 
preparation  of  the  annual  report 
including  documentation  of  the 
performance  tests  conducted  and  the 
results  of  such  tests,  must  be  maintained 
by  the  facility  licensee,  and  made 
available  to  the  Commission  upon 
request  in  accordance  with  paragraph 
(b)(3)(xii)  of  this  section,  until  the 
Commission  has  approved  the 
simulation  facility  in  accordance  with 
paragraph  (b)(3)(viii)  of  this  section.  The 
annual  report  as  specified  in  this 
paragraph,  need  not  be  submitted  on  the 
fourUi  anniversary  of  an  initial  or 
subsequent  application. 

(vi)  Not  less  than  180  nor  more  than 
210  days  before  the  expiration  of  a 
facility  Ucensee's  existing  approval,  it 
shall  inform  the  Commission  if  it  intends 
to  apply  for  approval  for  a  subsequent 
four  year  period. 

(vii)  If  the  facility  hcensee  has  stated 
its  intention  to  apply  for  subsequent 
approval  in  accordance  with  paragraph 
(bjii[3)(vi)  of  this  section,  it  shall,  not  less 
than  120  days  before  the  expiration  of 
its  existing  approval,  apply  for 
subsequent  approval.  The  application 
for  subsequent  approval  must  include, 
as  a  minimum: 

(A)  Any  changes  proposed  to  be  made 
to  the  simulation  facility,  its  components 
or  its  use.  or  any  of  these  change  made 
since  the  last  report  or  application. 

(B)  Any  changes  proposed  to  be  made 
to  the  reference  plant  if  these  changes 
would  require  changes  to  the  simulation 
facility,  or  any  of  these  changes  made 
since  the  last  report  or  application. 

(C)  A  complete  description  and 
documentation  of  all  performance  tests 
conducted  since  the  last  application,  the 
results  of  such  tests  and,  if  required  by 
those  results,  a  description  of  changes 
required  to  be  made  to  the  simulation 
facility  and  a  schedule  for  the 
implementation  of  these  changes.  -    - 


(D)  A  detailed  schedule  for  the 
conduct  of  25  percent  of  all  performance 
tests  per  year  for  the  subsequent  four 
years. 

(viii)  After  Commission  review  of  the 
application  for  subsequent  approval,  it 
will  either  approve  the  simulation 
facility,  which  approval  will  be  valid  for 
four  years,  except  as  described  in 
parapgraph  (b)(3)(xii)  of  this  section,  or 
it  will  inform  the  facility  licensee  of 
reasons  for  its  refusal  to  grant  approval. 

(ix)  The  Commission  will  approve  a 
simulation  facility  if  it  finds  that  it  and 
its  proposed  use  are  appropriate  for  the 
facility  licensee's  reference  plant 

(x)  If  the  facility  licensee 
subsequently  fails  to  obtain  approval  for 
its  simulation  facility,  of  if  the 
Commission  withdraws  its  approval  in 
accordance  with  paragraph  (b)(3)(xii)  of 
this  section,  the  Commission  will  cease 
to  conduct  operating  tests  for  that 
facility  licensee's  reference  plant 

(xi)  If  the  Commission  ceases  to 
conduct  operating  tests  for  a  facility 
licensee's  reference  plant  the  facility 
licensee  may  again  apply  for  approval  at 
any  time  in  accordance  with  this 
section. 

(xii)  The  Conmiission  may.  at  any 
time  after  a  facility  licensee  has 
submitted  an  initial  application  for 
approval,  conduct  an  inspection  of  the 
simulation  facility  and/ or  audit  any  of 
the  documents  and  records  associated 
with  the  application,  operation,  and 
performance  of  the  simulation  facility, 
including  performance  tests,  and/or  may 
cause  any  of  these  performance  tests  to 
be  conducted  for  its  inspection  and 
review.  As  a  result  of  these  inspection 
and/or  audit  the  Commission  may 
withdraw  its  approval  of  the  simulation 
facility  for  good  cause  provided  that  it 
informs  the  facility  licensee  of  the 
reasons  for  these  withdrawal  of 
approval. 

S  55.47    Waiver  Of  examination  and  tasi 
requirement*. 

(a)  On  application,  the  Commission 
may  waive  any  or  all  of  the 
requirements  for  a  written  examination 
and  operating  test  if  it  finds  that  the 
applicant — 

(1)  Has  had  extensive  actual  operating 
experience  at  a  comparable  facility,  as 
determined  by  the  Commission,  within 
two  years  prior  to  the  date  of 
application; 

(2)  Has  discharged  his  or  her 
responsibilities  competently  and  safely 
and  is  capable  of  continuing  to  do  so; 
and 

(3)  Has  learned  the  operating 
procedures  for  and  is  qualified  to 
operate  competently  and  safely  the 
facility  designated  in  the  application. 


(b)  The  Commission  may  accept  as 
proof  of  the  applicant's  past 
performance  a  certification  of  an 
authorized  representative  of  the  facility 
licensee  or  of  a  holder  of  an 
authorization  by  which  the  applicant 
was  previously  employed.  The 
certification  must  contain  a  description 
of  the  applicant's  operating  experience, 
including  an  approximate  number  of 
hours  the  applicant  operated  the 
controls  of  the  facility,  the  duties 
performed,  and  the  extent  of  the 
applicant's  responsibiUty. 

(c)  The  Commission  may  accept  as 
proof  of  the  applicant's  current 
qualifications  a  certification  of  an 

•  authorized  representative  of  the  facility 
licensee  or  of  a  holder  of  an 
authorization  where  the  applicant's 
services  will  be  utilized. 

$55.49    Integrity  Of  examlnatlona  and 
tests. 

Applicants  or  licensees,  shall  not 
engage  in  any  activity  that  compromises 
the  integrity  of  any  application,  test  or 
examination  required  by  this  part. 

SubfMrt  F— Licenses 

S  55.51    Issuance  of  Ucanaes. 

(a)  Operator  and  senior  operator 
licenses,  if  the  Commission  determines 
that  an  applicant  for  an  operator  license, 
a  senior  operator  license  or  a  special 
senior  operator  hcense  meets  the 
requirements  of  the  Act  and  its 
regulations,  it  will  issue  a  license  in  the 
form  and  containing  any  conditions  and 
limitations  it  considers  appropriate  and 
necessary. 

(b)  Special  senior  operator  licenses. 
The  Commission  may  issue  a  special 
senior  operator  license.  A  special  senior 
operator  license  is  subject  to  the 
provisions  of  S  55.53  (a),  (b).  (c),  (d),  (f), 
(g),  and  (i). 

9  55.53    Conditions  of  Hcenaes. 

Each  license  contains  and  is  subject  to 
the  following  conditions  whether  stated 
in  the  license  or  not 

(a)  Neither  the  license  nor  any  right 
under  the  license  shall  be  assigned  or 
otherwise  transferred. 
'      (b)  The  license  is  limited  to  the  facility 
for  which  it  is  issued. 

(c)  The  license  is  limited  to  those 
controls  of  the  facility  specified  in  the 
license. 

(d)  The  license  is  subject  to,  and  the 
licensee  shall  observe,  all  applicable 
rules,  regulations,  and  orders  of  the 
Commission. 

(e)  If  the  Commission  determines  that 
a  licensee  has  not  been  actively 
performing  the  functions  of  an  operator 
or  senior  operator  for  a  period  of  four 
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months  or  longer,  the  Ucense  shall  not 
be  permitted  to  resume  activities 
authorized  by  a  license  issued  under  this 
Part  until  the  licensee  demonstrates  to 
the  Commission  satisfactory  knowledge 
and  understanding  of  facility  operation 
and  administration.  The  Commission 
may  accept  as  evidence  for  this 
requirement  a  certification  by  an 
authorized  representative  of  the  facility 
liceasee  by  which  the  licensee  has  been 
employed. 

(f)  Unless  the  facility  Hcensee  has 
notified  the  Commission  of  a  change  of 
status  under  S  50.74  of  this  chapter,  the 
licensee  shall  notify  the  Conmiission 
within  30  days  of  the  following: 

(1)  Permanent  reassignment  from  the 
position  for  which  the  facility  licensee 
has  certified  the  need  for  the  hcensed 
operator,  senior  operator,  or  special 
senior  operator  under  S  55.33(a)(3): 

(2)  Termination  by  the  facility 
licensee: 

(3)  Disabihty  or  illness  as  described  in 
9  55.25;  or 

(4)  Any  other  condition,  including 
conviction  of  a  crime,  which  affects  or 
could  affect  the  performance  of 
operator,  senior  operator  or  special 
senior  operator  duties. 

(g)  The  licensee  shall  complete  an 
annual  requahfication  program  as 
described  by  {  55.59. 

(h)  The  licensee  shall  have  a  biennial 
medical  examination. 

(i)  The  licensee  shall  comply  with  any 
other  conditions  that  the  Commission 
may  impose  to  protect  health  or  to 
minimize  danger  to  life  or  property. 

iSSM    ExpiratkNi 

(a)  Each  operator  Ucense,  senior 
operator  hcense,  and  special  senior 
operator  license  shall  expire  five  years 
after  the  date  of  issuance,  upon 
termination,  or  upon  determination  by 
the  facility  licensee  that  the  licensed 
individual  no  longer  needs  to  maintain  a 
license. 

(b)  If  a  licensee  files  an  application  for 
renewal  or  an  upgrade  of  an  existing 
hcense  on  NRC  Form  398  at  least  30 
days  before  the  expiration  of  the 
existing  license,  it  shall  not  expire  until 
disposition  of  the  application  for 
renewal  or  for  an  upgraded  license  has 
been  finally  determined  by  the 
Commission.  Filing  by  mail  or  telegram 
will  be  deemed  to  be  complete  at  the 
time  the  application  is  deposited  in  the 
mail  or  with  a  telegraph  company. 

§55.57    ItorMwal  of  icMiM*. 

(a)  The  applicant  for  renewal  of  a 
license  shall — 

(1)  Complete  and  sign  NRC  Form  398 
and  include  the  number  of  the  license 
for  which  renewal  is  sought 


(2)  File  an  original  and  two  copies  of 
NRC  Form  398  with  the  appropriate 
Regional  Administrator  specified  in 

S  55.5(b). 

(3)  Provide  written  evidence  of  the 
applicant's  experience  under  the 
existing  Uicense,  including  for  operator, 
senior  operators  and  special  senior 
operators,  if  appropriate,  the 
approximate  number  of  hours  that  the 
hcensee  has  operated  the  faciUty; 

(4)  Provide  a  statement  by  an 
authorized  representative  of  the  facility 
licensee  that  during  the  effective  term  of 
the  current  license  the  applicant  has 
satisfactorily  completed  the  annual 
requalification-program  for  the  faciUty 

.  for  which  operator,  senior  operator  or 
special  senior  operator  license  renewal 
is  sought 

(5)  Provides  evidence  that  the 
applicant  has  discharged  the  license 
responsibilities  competently  and  safety. 
The  Commission  may  accept  as 
evidence  of  the  applicant's  having  met 
this  requirement  a  certificate  of  an 
authorized  representative  of  the  facility 
hcensee  or  holder  of  an  authorization  by 
which  the  Hcensee  has  been  employed. 

(b)  The  license  will  be  renewed  if  the 
Commissioln  finds  that — 

(1)  The  medical  condition  and  the 
general  health  of  the  Ucensee  continue 
to  be  sufficient  so  as  not  to  cause 
operational  errors  that  endanger  pubUc 
health  and  safety.  The  Commission  will 
base  this  finding  upon  the  certification 
by  the  facility  licensee  as  described  in 
9  55.23. 

(2)  The  licensee  has — 

(i)  Been  actively  and  extensively 
engaged  as  an  operator  or  as  a  senior 
operator  under  the  existing  Hcense,  has 
discharged  the  responsibiHties  of  an 
operator  or  senior  operator  competently 
and  safely,  and  is  capable  of  continuing 
to  do  so. 

(ii)  Successfully  completed  an  annual 
requahfication  program  that  has  been 
reviewed  and  approved  by  the 
commission  as  required  by  9  55.59. 

(iii)  Passed  the  annual  requahfication 
examinations  and  operating  tests  as 
required  by  9  55.59. 

(3)  There  is  a  continued  need  for  a 
Hcensee  to  operate,  or  for  a  senior 
operator  to  direct  operators,  or  for  a 
special  senior  operator  to  perform 
assigned  duties  at  the  facility  designated 
in  the  application. 

(4)  The  past  performance  of  the 
Ucensee  has  been  satisfactory  to  the 
Commission. 

S  55.59    Requaitficatlon 

(a)  Annual  requalification 
requirements.  Each  licensee  shall 
annuaUy — 


(1)  Successfully  complete  a 
requalification  program  developed  by 
the  faciUty  licensee  that  has  been 
reviewed  and  approved  by  the 
Commissipxi. 

(2)  Pass  a  requalification  examination 
and  an  operating  test  administered  by 
the  Commission.  In  lieu  of  the 
requalification  examination  and 
operating  tests,  the  Commission  may 
accept  certification  by  the  facility 
licensee  that  the  licensee  has 
successfully  completed  the  approved 
requahfication  program  identified  in 
paragraph  (a)(1)  of  this  section. 

(b)  Additional  training.  If  the 
requirements  of  paragraphs  (a),  (1)  and 
(2)  of  this  section  are  not  met  the 
Commission  may  require  the  licensee  to 
complete  additional  training  and  to 
submit  evidence  to  the  Commission  of 
successful  completion  of  this  training. 

(c)  Requalification  program 
requirements.  A  faciUty  licensee  shall 
have  a  requalification  program  reviewed 
and  approved  by  the  Commission.  The 
requalification  program  shall  be 
developed  using  a  systems  approach  to 
training  or  the  following  requirements: 

(1)  Schedule.  The  requalification 
program  must  be  conducted  for  a 
continuous  period  not  to  exceed  two 
years,  and  upon  conclusion  must  be 
promptly  followed,  pursuant  to  a 
continuous  schedule,  by  successive 
requalification  programs. 

(2)  Lectures.  The  requalification 
program  must  include  preplaimed 
lectures  on  a  regular  and  continuing 
basis  throughout  the  Ucense  period  in 
those  areas  where  annual  operator  and 
senior  operator  written  examinations 
indicate  that  emphasis  in  scope  and 
depth  of  coverage  is  needed  in  the 
following  subjects: 

(i)  Theory  and  principles  of  operation. 

(ii)  General  and  specific  plant 
operating  characteristics. 

(iii)  Plant  instrumentation  and  control 
systems. 

(iv)  Plant  protection  systems. 

(v)  Engineered  safety  systems. 

(vi)  Normal,  abnormal,  and  emergency 
operating  procedures. 

(vii)  Radiation  control  and  safety. 

(viii)  Technical  specifications. 

(ix)  Applicable  portions  of  Title  10. 
Chapter  I,  Code  of  Federal  Regulations. 

(3)  On-the-job  training.  The 
requalification  program  must  include  on- 
the-job  training  so  that 

(i)  Each  licensed  operator  of  a 
production  or  utilization  facility 
manipulates  the  plant  controls  and  each 
Hcensed  senior  operator  either 
manipulates  the  controls  or  directs  the 
activities  of  individuals  during  plant 
control  manipulations  during  the  term  of 
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the  licensed  operator's  or  senior 
operator's  license.  For  reactor  operators 
and  senior  operators,  these 
manipulations  must  consist  of  the 
following  control  manipulations  and 
plant  evolutions  where  applicable  to  the 
plant  design.  Items  (A)  through  (L)  in 
this  paragraph  shall  be  performed 
annually;  all  other  items  shall  be 
performed  on  a  two-year  cycle. 
However,  the  requahfication  programs 
shall  contain  a  commitment  that  each 
individual  shall  perform  or  participate  in 
a  combination  of  reactivity  control 
manipulations  based  on  the  availabiUty 
of  plant  equipment  and  systems.  Those 
control  manipulations  which  are  not 
performed  at  the  plant  may  be 
performed  on  a  simulator.  The  use  of  the 
Technical  Specifications  should  be 
maximized  during  the  simulator  control 
manipulations.  Senior  operator  Ucensees 
are  credited  with  these  activities  if  they 
direct  or  evaluate  control  manipulations 
as  they  are  performed. 

(A)  Plant  or  reactor  startups  to  include 
a  range  that  reactivity  feedback  from 
nuclear  heat  addition  is  noticable  and 
heatup  rate  is  established. 

(B)  Plant  shutdown. 

(C)  Manual  control  of  steam 
generators  or  fcedwater  or  both  during 
startup  and  shutdown. 

(D)  Boration  and  or  dilution  during 
power  operation. 

(E)  Any  significant  (>10  percent) 
power  changes  in  manual  rod  control  or 
recirculation  flow. 

(F)  Any  reactor  power  change  of  10 
percent  or  greater  where  load  change  is 
performed  with  load  limit  control  or 
where  flux,  temperature,  or  speed 
control  is  on  manual  (for  HTGR). 

(G)  Loss  of  coolant  including: 

\l)  Significant  PWR  steam  generator 
leaks 

[2]  Inside  and  outside  primary 
containment 

(3)  Large  and  smaU,  including  leak- 
rate  determination 

(4)  Saturated  Reactor  Coolant 
response  (PWR). 

(H)  Loss  of  instrument  air  (if 
simulated  plant  specific). 

(I)  Loss  of  electrical  power  (and/ or 
d^raded  power  sources). 

(J)  Loss  of  core  coolant  flow/natural 
circulation. 

(K)  Loss  of  condenser  vacuum. 

(L)  Loss  of  service  water  if  required 
for  safety. 

(M)  Loss  of  shutdown  cooling. 

(N)  Loss  of  component  cooling  system 
or  cooling  to  an  individual  component 

(O)  Loss  of  normal  feedwater  or 
normal  feedwater  system  failure. 

(P)  Loss  of  feedwater  (normal  and 
emergency). 

(Q)  Loss  of  protective  system  channel. 


(R)  Mispositioned  control  rod  or  rods 
(or  rod  drops). 

(S)  Inability  to  drive  control  rods. 

(T)  Conditions  requiring  use  of 
emergency  boration  or  stafidby  liquid 
control  system. 

(U)  Fuel  cladding  failure  or  high 
activity  in  reactor  coolant  or  offgas. 

(V)  Turbine  or  generator  trip. 

(W)  Malfunction  of  an  automatic 
control  system  which  affects  reactivity. 

(X)  Malfunction  of  reactor  coolant 
pressure/volume  control  system. 

(Y)  Reactor  trip. 

(Z)  Main  steam  line  break  (inside  or 
outside  containment). 

(AA)  A  nuclear  instrumentation 
failure. 

(ii)  Each  licensed  operator  and  senior 
operator  has  demonstrated  satisfactory 
understanding  of  the  operation  of  all 
apparatus  and  mechanisms  and  knows 
the  operating  procedures  in  each  area 
for  which  the  operator  or  senior 
operator  is  licensed. 

(iii)  Each  licensed  operator  and  senior 
operator  is  cognizant  of  facility  denign 
changes,  procedures  changes,  and 
facility  license  changes. 

(iv)  Each  licensed  operator  and  senior 
operator  reviews  the  contents  of  all 
abnormal  and  emergency  procedures  on 
a  regularly  scheduled  basis. 

(v)  A  simulator  may  be  used  in 
meeting  the  requirements  of  paragraphs 
(c)(3)(i)  and  (c)(31(ii)  of  this  section,  if  it 
reproduces  the  general  operating 
characteristics  of  the  facility  involved 
and  the  arrangement  of  the 
instrumentation  and  controls  of  the 
simulator  is  similar  to  that  of  the  facility 
involved.  If  the  simulator  or  simulation 
device  is  used  to  administer  opercting 
tests  for  a  facility,  as  provided  in 
9  55.45(b)(1).  the  device  approved  to 
meet  the  requirements  of  9  55.45(b)(1) 
must  be  used  for  credit  to  be  given  for 
meeting  the  requirements  of 
9  55.59(c)(3)(i)  (G  through  AA). 

(4)  Evolution.  The  requalification 
program  must  include: 

(i)  Annual  written  examinations 
which  determine  areas  in  which 
retraining  is  needed  to  upgrade  licensed 
operator  and  senior  operator  knowledge.  ^ 

(ii)  Written  examinations  which 
determine  licensed  operators'  and  senior 
operators'  knowledge  of  subjects 
covered  in  the  requahfication  program 
and  provide  a  basis  for  evaluating  their 
knowledge  of  abnormal  and  emergency 
procedures. 

(in)  Systematic  observation  and 
evaluation  of  the  performance  and 
competency  of  licensed  operators  and 
senior  operators  by  supervisors  and/or 
training  staff  members,  including 
evaluation  of  actions  taken  or  to  be 


taken  during  actual  simulated  abnormal 
and  emergency  procedures. 

(iv)  Simulation  of  emergency  or 
abnormal  conditions  tITkt  may  be 
accomplished  by  using  the  control  panel 
of  the  facility  involved  or  by  using  a 
simulator.  Where  the  control  panel  of 
the  facility  is  used  for  simulation,  the 
actions  taken  or  to  be  taken  for  the 
emergency  or  abnormal  condition  shall 
be  discussed;  actual  manipulation  of  the 
plant  controls  is  not  required.  If  a 
simulator  isused  in  meeting  the 
requirements  of  paragraph  (c)(4)(iii)  of 
this  section,  it  shall  accurately 
reproduce  the  operating  characteristics 
of  the  facility  involved  and  the 
arrangement  of  the  instrumentation  and 
controls  of  the  simulator  shall  closely 
parallel  that  of  the  facility  involved. 
After  the  provisions  of  9  55.45(b)(1)  have 
been  implemented  at  a  facility,  the 
approved  device  must  be  used  to  comply 
with  this  paragraph. 

(v)  Provisions  for  each  licensed 
operator  and  senior  operator  to 
participate  in  an  accelerated 
requalification  program  where 
performance  evaluations  conducted 
pursuant  to  paragraphs  (c)(3)(i)  through 
(iv)  of  this  section  cleariy  indicate  the 
need. 

(5)  Records,  (i)  The  facility  licensee 
shall  maintain  records  documenting  the 
participation  of  each  licensed  operator 
and  senior  operator  in  the 
requahfication  program.  The  records 
must  contain  copies  of  written 
examinations  administered,  the  answers 
given  by  the  licensee,  and  the  results  of 
evaluations  and  documentation  of  any 
'additional  training  administered  in 
areas  in  which  an  operator  or  senior 
operator  has  exhibited  deficiencies.  The 
facility  licensee  shall  retain  these 
records  until  the  operator's  or  senior 
operator's  Ucense  is  renewed. 

(ii)  Each  record  required  by  this  part 
must  be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  throughout  the  required 
retention  period. 

(iii)  If  there  is  a  conflict  between  the 
Commission's  regulations  in  this  part 
and  any  license  condition,  or  other 
written  Commission  approval  or 
authorization  pertaining  to  the  retention 
period  for  the  same  type  of  record,  the 
retention  period  specified  for  these 
records  by  the  regulations  in  this  part 
shall  apply  unless  the  Commission, 
pursuant  to  9  55.11,  grants  a  specific 
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exemption  ht>in  this  record  retention 
requirement. 

(6)  Alternative  Uvining  programs.  The 
requirements  of  this  section  may  be  met 
by  requalification  programs  conducted 
by  persons  other  than  the  facility 
hcensee  if  the  requalification  programs 
are  similar  to  the  program  described  in 
paragraphs  (c)  (1)  through  (5)  of  this 
section  and  the  alternative  program  has 
been  approved  by  the  Commission. 

(7)  Applicability  to  research  and  test 
reactors  and  non-reactor  facilities.  To 
accommodate  si>ecialized  modes  of 
operation  and  differences  in  control, 
equipment,  and  operator  skills  and 
knowledge,  the  requalification  program 
for  each  licensed  operator  and  senior 
operator  of  a  research  reactor  or  test 
reactor  or  of  a  non-reactor  facility  shall 
conform  generally  but  need  not  be 
identical  to  the  requalification  program 
outlined  in  paragraphs  (c]  (1)  through  (6) 
of  this  section.  Significant  deviations 
from  the  requirements  of  paragraphs  (c) 
(1)  through  (6)  of  this  section  will  be 
permitted  only  if  supported  by  written 
justification  and  approved  by  the 
Commission. 

Subpart  G—liodification  and 
nevocanon  of  ucenaes 

i5S.«1    Modification  and  rwocatkm  of 


(a)  The  terms  and  conditions  of  all 
licenses  are  subject  to  amendment, 
revision,  or  modification  by  reason  of 
rules,  regulations,  or  orders  issued  in 
accordance  with  the  Act  or  any 
amendments  thereto. 

(b)  Any  license  may  be  revoked, 
suspended,  or  modified,  in  whole  or  in 
part — 

(1)  For  any  material  false  statement  in 
the  application  or  any  statement  of  fact 
required  under  section  182  of  the  Act, 

(2)  Because  of  conditions  revealed  by 
the  application  or  statement  of  fact  or 
any  report,  record,  inspection  or  other 
means  that  would  warrant  the 
Commission  to  refuse  to  grant  a  license 
on  an  original  application, 

(3)  For  willful  violation  of,  or  failure  to 
observe  any  of  the  teims  and  conditions 
of  the  Act,  or  the  license,  or  of  any  rule, 
regulation,  or  order  of  the  Commission, 
or 

(4)  Any  conduct  determined  by  the 
Commission  to  be  a  hazard  to  safe 
operation  of  the  facility. 

Subpart  H    Cnfofcamant 


9S5.71 

(a)  An  injunction  or  other  court  order 
may  be  obtained  prohibiting  any 
violation  of  any  provision  of — 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 


(2)  Title  U  of  the  Energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  Any  regidation  or  order  issued 
under  these  Acts. 

(b)  A  court  order  may  be  obtained  for 
the  payment  of  a  civil  penalty  imposed 
under  section  234  of  the  Atomic  Energy 
Act  for  violation  of — 

(1)  Sections  53,  57,  62,  63. 81,  82, 101, 
103, 104, 107,  or  109  of  the  Atomic 
Energy  Act; 

(2)  Section  206  of  the  Energy 
Reorganization  Act  of  1974; 

(3)  Any  rule,  regulation,  or  order 
issued  under  these  Acts; 

(4)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  these  Acts; 
or 

(5)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act. 

(c)  Any  person  who  willfully  violates 
any  provision  of  the  Atomic  Energy  Act 
or  any  regulation  issued  under  the  Act, 
including  the  regulations  in  this  Part 
may  be  guilty  of  a  crime  and,  upon 
conviction,  may  be  punished  by  fine  or 
imprisonment,  or  both,  as  provided  by 
law. 

PART  S<^--OOMESTIC  UCENSINQ  OF 
PRODUCTION  AND  UTIUZATION 
FACILITIES 

2.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  103. 104, 161. 182. 183. 186, 
18S,  68  Stat.  936.  937.  948.  953.  954,  955,  956,  as 
amended,  sec.  234,  83  Stat.  1244,  as  amended 
(42  U.S.C.  2133,  2134,  2201,  2232,  2233,  2236, 
2239,  2282);  sees.  201.  202,  206,  88  Stat.  1242. 
1244. 1246,  as  amended  (42  U.S.C  6841,  5842, 
5846),  unless  otherwise  noted. 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Sections  50.57(d),  50.58,  50.91,  and  50.92  also 
issued  under  Pub.  L  97-415,  96  Stat.  2071, 
2073  (42  U.S.C.  2133,  2239).  Section  50.78  also 
issued  under  sec.  122,  68  Stat.  939,  (42  U.S.C. 
2152).  Sections  50.80-60.81  also  issued  under 
sec.  184.  68  Stat.  954,  as  amended  (42  U.S.C. 
2234).  Sections  50-100-50.102  also  issued 
under  sec.  186,  88  Stat.  955  (42  U.S.C.  2236). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273),  SS  50.10(a),  (b), 
and  (c).  50.44,  50.46.  50.48,  50.54.  and  50.a0(a) 
are  issued  under  sec.  161  b,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201(b)):  \\  50.10(b)  and 
(c)  and  60.54  are  issued  under  sec.  161i.  68 
Stat  94a  as  amended  (42  U.S.C.  2201(i)):  and 
ti  50.55(e),  50.50(b).  50.7a  50.71,  50.72,  50.73. 
and  60.78  are  issued  under  sec.  161o,  68  Stat. 
960,  as  amended  (42  U.S.C.  2201  (o)). 

3.  Immediately  following  8  50.73, 
"Licensee  Event  Report  System,"  a  new 
S  50.74  is  added  as  a  conforming 
amendment  to  read  as  follows: 


§50.74    Notiflcatton  of  Chang*  in  operator, 
••nior  operator  or  special  aenior  oporator 
statue. 

Each  licensee  shall  notify  the 
Commission  in  accordance  with  9  50.4 
of  this  chapter  within  30  days  of  the 
following  in  regard  to  a  licensed 
operator,  senior  operator  or  special 
senior  operator: 

(a)  Permanent  reassignment  from  the 
position  for  which  the  licensee  has 
certified  the  need  for  a  licensed  operator 
or  senior  operator  under  \  55.33(a)(3)  of 
this  chapter; 

(b)  Termination  of  any  operator, 
senior  operator  or  si>ecial  senior 
operator 

(c)  Disability  or  illness  as  described  in 
9  55.25  of  this  chapter;  or 

(d)  Any  other  condition,  including 
conviction  of  a  crime,  which  affects  or 
could  affect  the  performance  of  an 
operator's,  senior  operator's  or  special 
senior  operator's  duties. 

Dated  at  Washington.  DC,  this  leth  day  of 
November  1984. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 

|FR  Doc  Si-aoSM  nM  11-23-M:  •:«  ami 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  157 

[CGOt2-28] 

Segregated  Ballast,  Dedicated  Clean 
Ballast  and  Crude  Oil  Washing  on 
Tankships  of  20.000  DWT  or  More  But 
Less  Than  40,000  DWT  Carrying  OH  m 
Bulk 

aqcncy:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking; 
supplemental  information. 

summary:  The  Coast  Guard  is  in  the 
process  of  preparing  final  rules  which 
will  require  existing  tankships  of  at  least 
20.000  DWT  but  less  than  40.000  DWT  to 
have  either  segregated  ballast  (SBT), 
dedicated  clean  ballast  (CBT)  or  crude 
oil  washing  (COW)  when  they  reach  15 
years  of  age.  The  regulations,  as 
proposed  in  49  FR  2998  (January  24, 
1984),  will  implement  46  U.S.C.  3705(c) 
and  3706(d]  which  require  vessels  to  be 
so  equipped  beginning  January  1, 1986. 
This  notice  responds  to  inquiries 
concerning  a  delayed  compliance  date    ' 
and  early  approvals  of  alterations  to 
bring  vessels  into  compliance.        >  -  - 
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FOR  FURTHER  INFORMATION  CONTACT 

LCDR  Jeffrey  G.  Untz.  Project  Officer. 
(202)  426-4431. 

SUPPLEMENTARY  INFORMATION: 
Issues: 

The  Final  Rule  is  being  administratively 
reviewed  and  the  Coast  Guard  expects 
it  to  be  published  in  early  1^85.  This  will 
give  owners  of  tankships  that  will  be  15 
years  old  on  January  1, 1986  a  lead  time 
of  approximately  nine  to  twelve  months 
to  comply  with  the  regulations.  The 
Coast  Guard  has  received  a  number  of 
inquiries  concerning  the  possible 
extension  of  the  compliance  date,  so 
that  vessel  owners  would  have  a  longer 
period  of  time  to  comply  with  the 
regulations  after  they  become  final.  A 
number  of  requests  have  also  been 
received  for  the  Coast  Guard  to  review 
the  plans  and  calculations  of  alterations 
to  tankships  installing  either  SBT  or 
CBT  to  meet  the  draft  and  trim 
requirements  proposed  in  33  CFR 
157.10c. 
Action: 

The  Coast  Guard  has  adopted 
the  following  policy  concerning  these 
two  issues: 

1.  The  Coast  Guard  is  not  planning  to 
grant  any  extensions  to  the  compliance 
date.  The  law  is  very  specific  in  that  the 
affected  tankships  must  comply  by 
January  1, 1986  or  when  they  reach  15 
years  of  age,  whichever  is  later. 

2.  The  Coast  Guard  will  review  plans 
and  calculations  from  vessel  owners 
who  wish  to  submit  them  before  the 
regulations  become  final.  However, 
early  submissions  for  the  installation  of 
CBT  or  SBT  will  only  be  reviewed  for 
compliance  with  the  draft  and  trim 
requirements  of  33  CFR  157.09(b).  These 
are  the  existing  draft  and  trim 
requirements  which  all  new  tankships 
and  larger  existing  tankships  are 
required  to  meet.  These  are  also  the 
same  standards  referred  to  in  proposed 
33  CFR  157.10c(b)  for  crude  oil  carriers 
and  proposed  33  CFR  157.10c(c)  for 
product  carriers.  The  Coast  Guard 
realizes  that  proposed  33  CFR  157.10c(d) 
contains  a  provision  by  which  relief 
from  these  draft  and  trim  requirements 
will  be  granted  for  those  vessels  which 
exceed  them  by  10%  or  more.  Since  this 
is  a  departure  from  the  existing  draft 
and  trim  standards  and  has  not 
undergone  full  administrative  review, 
submissions  with  the  intent  to  qualify  a 
vessel  for  the  draft  and  trim  relief  must 
wait  for  the  regulations  to  become  final. 
The  Coast  Guard  requests  that  all 
submittals  made  before  the  regulations 
become  final  be  sent  to  the  cognizant 
field  technical  office. 


Dated:  November  19, 1984. 

B.C.  Bums. 

Captain.  U.S.  Coast  Guard,  Acting  Chief. 
Office  of  Merchant  Marine  Safety. 

|FR  Doc  S4-3072B  Filed  11-23-84:  8:43  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  13 

National  Park  System  Units  in  Alasks 

agency:  National  Park  Service.  Interior. 

ACTION:  Reopening  of  the  comment 
period. 

summary:  On  April  3, 1984.  the  National 
Park  Service  published  in  the  Federal 
Register  (49  FR  13160),  proposed 
rulemaking  in  accordance  with  the 
Alaska  National  Interest  Lands  Act 
(ANILA)  that  provides  relatively 
comprehensive  regulations  concerning 
cabins  and  other  structures  on  National 
Park  System  lands  in  Alaska.  The  public 
comment  period  was  open  imtil  June  4, 
1984.  On  June  1, 1984,  a  notice  was 
published  in  the  Federal  Register  (49  FR 
22835)  extending  the  public  comment 
period  to  August  3, 1984.  Because  of 
requests  to  provide  additional  comments 
on  the  proposed  rulemaking,  this  notice 
reopens  the  comment  period  on  that 
rulemaking. 

dates:  The  National  Park  Service  will 
accept,  until  January  10, 1985,  all  written 
comments  received  on  the  proposed 
rulemaking. 

ADDRESS:  Comments  should  be 
addresseed  to:  Alaska  Regional 
Director,  National  Park  Service,  2525 
Gambell  Street,  Room  107,  Anchorage, 
Alaska  99503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  J.  Contor.  Alaska  Regional 
Director,  National  Park  Service,  2525 
Gambell  Street,  Room  107,  Anchorage, 
Alaska  99503.  Telephone  (907)  271-4196. 

SUPPLEMENTARY  INFORMATION:  There  is 
continuing  widespread  public  interest  in 
this  rulemaking.  In  an  effort  to  ensure 
maximum  public  involvement,  the 
National  Park  Service  is  reopening  the 
comment  period  until  January  10, 1985. 
Dated:  November  9, 1984. 

|.  Craig  Potter, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Paries. 

IFR  Doc.  84-30843  Filed  11-23-84: 8.HS  ami 
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VETERANS  ADMINISTRATION 

38  CFR  Part  21 

Dependents'  Education;  Time  Limits 
for  Processing  Claims 

agency:  Veterans  Administration. 
action:  Proposed  regulation. 

summary:  This  regulation  proposes  to 
clarify  that  a  claim  will  be  considered 
abandoned  if  an  eligible  child  either 
fails  to  submit  requested  evidence  or 
fails  to  report  for  required  counseling 
(for  reasons  not  beyond  his  or  her 
control)  within  1  year  of  the  date  of 
request  for  evidence  or  date  of 
scheduled  counseling  appointment  as 
the  case  may  be.  This  change  would 
also  clarify  that  claims  processing  time 
is  no  longer  considered  by  the  VA 
(Veterans  Administration)  to  determine 
the  period  of  eligibility  for  receiving 
dependents'  educational  assistance. 
DATES:  Comments  must  be  received  on 
or  before  December  24, 1984.  It  is 
proposed  to  make  this  regulation 
effective  the  date  of  final  approval. 
ADDRESSES:  Send  written  comments  to 
the  Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration.  810 
Vermont  Avenue.  NW..  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection  at 
the  above  address  only  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
January  3, 1985.  Anyone  visiting  Central 
Office  in  Washington.  DC  for  the 
purpose  of  inspecting  any  of  these 
comments  will  be  received  by  the 
Central  Office  Veterans  Services  Unit  in 
room  132. 

Visitors  to  VA  field  stations  will  be 
informed  that  the  records  are  available 
for  inspection  only  in  Central  Office  and 
will  be  furnished  the  address  and  room 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
June  C.  Schaeffer  (225).  Assistant 
Director  for  Policy,  and  Program 
Administration.  Education  Service. 
Department  of  Veterans  Benefits, 
Veterans  Administration,  810  Vermont 
Avenue,  NW..  Washington,  DC  20420. 
(202-389-2092). 

SUPPLEMENTARY  INFORMATION:  Section 
21.3032.  Tide  38,  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
to  eliminate  all  implications  that  the  VA 
computes  processing  time  for  claims  for 
dependents'  educational  assistance. 
Time  limits  for  completing  claims  are 
stated  in  the  amended  regulation 
without  reference  to  processing  time. 

The  VA  has  determined  that  this 
proposed  regulation  is  not  a  major  rule 
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as  that  term  is  defined  by  Executive 
Order  12291.  entitled  "Federal 
Regulation."  The  annual  effect  on  the 
economy  will  be  less  than  $100  million. 
The  proposal  will  not  result  in  any 
major  increases  in  costs  or  prices  for 
anyone.  It  will  have  no  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Administrator  of  Veterans' 
Affairs  hereby  certiHes  that  this 
proposed  regulation,  if  promulgated,  will 
not  have  a  signiffcant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defmed  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C  601-«12. 
Pursuant  to  5  U.S.C  605(b),  this 
proposed  regulation,  therefore,  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  this  prt^Msal  affects  individual 
beneHt  recipients.  The  proposal  will 
have  no  significant  economic  impact  on 
small  entities,  i.e.,  small  businesses, 
small  private  and  nonproflt 
organizations  and  small  governmental 
jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  proposed  regulation  is 
64.117.  jt 

List  of  SubjecU  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education.  Grant 
programs— education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  September  13. 1964. 
By  direction  of  the  Administrator. 

Ev«ntt  Alvarex,  |r., 

DeputjfAdministrator. 

PART  21— VOCATIONAL 
REHABILfTATION  AN^CDUCATION 

The  Veterans  Administration  is 
proposing  to  amend  38  CFR  Part  21  as 
set  forth  below: 

In  S  21.3032.  paragraph  (a)  is  revised 
as  follows: 

921J032    TimsMmit 

(a)  Completion  of  claim — (1 )  Failure 
to  furnish  requested  information.  The 
Veterans  Administration  will  consider  a 
claim  to  be  abandoned  when  the 
Veterans  Administration  requests 
evidence  in  connection  with  a  claim. 


and  the  parent,  guardian  or  eligible 
person  does  not  furnish  the  evidence 
within  1  year  of  the  request.  After  the 
expiration  of  1  year,  the  Veterans 
Administration  will  not  take  further 
action  unless  a  new  claim  is  received. 

(2)  Failure  to  complete  required 
counseling.  When  an  eligible  person 
delays  counseling  required  by  S  21.4105 
for  12  or  more  months,  for  other  than  a 
reason  beyond  his  or  her  control,  the 
Veterans  Administration  will  consider 
the  claim  to  be  abandoned. 

(3)  Reopening  a  claim.  Where  an 
application  has  been  considered 
abandoned  under  paragraph  (a)  (1)  or  (2) 
of  this  section,  the  Veterans 
Administration  will  consider  any 
subsequent  communication  from  the 
parent,  guardian  or  eligible  person 
requesting  a  program  of  education  to  be 
a  new  application.  The  date  of 
application  in  these  cases  is  the  date  of 
receipt  of  the  subsequent 
communication.  (38  U.S.C.  3003(a)) 


flUlloc 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

(A-1-FRL-2671-5] 

Approval  and  Promulgation  of 
Implementation  Plana;  Malna 
Paniculate  Emiaaiona  Standards 

Correction 

In  FR  Doc.  84-24497  beginning  on  page 
36661  in  the  issue  of  Wednesday, 
September  19, 1984.  make  the  following 
corrections: 

On  page  36661 .  in  the  second  column. 
Table  1  contained  several  typographical 
errors  and  is  corrected  to  read  as 
follows: 

Tabie  I— Particulate  Emissioo  Umits  for 
Existing  Sources 
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Tat>te  I — Particulate  Emission  Umits  tor 
Existing  Sources — Continued 
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40  CFR  Part  52 

[AO-FRL-2724-71 

State  Implementation  Plana  for 
Visibility  Comment  Extenelon 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Proposed  Rule;  public  comment 
period  extension. 

•UMMARV:  This  notice  extends  the  initial 
public  comment  period  for  the  State 
Implementation  plans  for  visibility  new 
source  review  and  monitoring  strategy, 
proposed  rulemaking,  scheduled  to  dose 
on  November  23, 1984.  The  public 
comment  period  will  now  end  on 
December  24, 1984.  The  public  hearings 
and  supplementary  and  rebuttal  period 
dates  remain  unchanged. 
DATC:  Comment  period  extended  to 
December  24. 1984. 


RM  FUfrTMCR  INFORMATION  CONTACT 

Janet  C.  Metsa.  Office  of  Air  Quality 
Planning  and  Standards,  Control 
Programs  Development  Division  (MD- 
15),  EPA.  Research  Triangle  Park.  NC 
27711,  (919)  541-5540. 

SUPPUaNCNTARV  INFOMNATION:  On 

October  23, 1984,  in  49  FR  42670,  EPA 
proposed  State  implementation  plans  for 
visibility  protection  for  34  deBcient 
States.  This  action  met,  in  part  a 
settlement  agreement  with  the 
Environmental  Defense  Fund,  Inc.,  et  al. 
In  the  proposal  notice,  EPA  stated  that 
the  initial  comment  period  would  end  30 
days  from  the  date  of  publication, 
November  23, 1984.  Public  hearings  were 
scheduled  in  Washington.  D.C.  on 
December  4, 1984,  and  in  Denver, 
Colorado,  on  December  8. 1984.  The 
supplementary  comment  and  rebuttal 
period  was  scheduled  to  end  on  January 
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6, 1985.  Several  industrial 
representatives  requested  that  EPA 
extend  the  initial  comment  period  to 
allow  sufficient  time  for  appropriate 
comments.  The  EPA  is  granting  the 
requests.  The  initial  comment  period 
will  now  end  on  December  24, 1984.  The 
public  hearing  dates  and  supplementary 
comment  and  rebuttal  period  remain 
unchanged.  The  settlement  schedule 
(see  49  FR  20647)  also  remains 
unchanged  by  this  action. 
Dated:  November  20, 1984. 
|o»eph  A.  Cannon. 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc  M-»ms  HImI  11-23-M:  B:46  ami 
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40  CFR  Part  65 

(Docket  No.  DCO-iy-«404;  A-4-PRL-26M- 

21 

State  and  Federal  Administrative 
Orders  Permitting  a  Delay  In 
Compliance  with  State  Implementation 
Plan  Requirements;  Proposed 
Approval  of  an  Administrative  Order 
Issued  by  the  Florida  Department  of 
Environmental  Regulation  to  Arnold 
Cellophane  Corp. 

Correction 

In  FR  Doc.  84-26579  beginning  on  page 
39583  in  the  issue  of  Tuesday,  October  9, 
1984,  make  the  following  correction  on 
page  39584:  In  the  T\t%\.  column,  in  the 
second  complete  paragraph,  in  the  ninth 
line,  "shall  be"  should  read  "shall  not 
be". 

BSJJNa  COM  1f0ft41-M 


40  CFR  Part  180 
[OPP-30072;  FRL  2M3-3] 

Procedural  Regulations;  Proposed 
Tolerance  Processing  Fees 

Correction 

In  FR  Doc.  84-26715  beginning  on  page 
39698  in  the  issue  of  Wednesday, 
October  10. 1984,  make  the  following 
corrections: 

1.  On  page  39699,  in  the  table,  in  the 
second  column  the  first  entry  should 
read  "$10,000".  In  the  third  column,  the 
first  entry  should  read  "(a)  Same". 

2.  In  the  third  column,  eighth  line, 
"eaxemption"  should  have  mad 
"exemption". 

3.  In  the  fourth  column  eighth  line. 
"5.00"  should  have  read  "5,000". 

4.  Footnote  1  appearing  in  the  third 
column,  should  have  appeared  on  the 
corresponding  line  of  the  fourth  column. 


5.  In  the  second  column,  the  entry 
beginning  "(h)  Each"  and  ending 
"commodities",  should  have  appeared 
as  the  corresponding  entry  in  the  third 
column. 

6.  In  the  third  column,  in  the  last  line. 
"Same"  should  have  read  "(i)  Same". 

t1M.33    [Corrected] 

7.  On  page  39702,  in  S  180.33(d),  third 
column,  seventh  line.  "n«;new"  should 
have  read  "renew". 

BOJJNa  COOC  1S0S-S1-M 


40  CFR  Part  271 

(SW-3-RL-2724-5] 

District  Of  Columbia:  Final 
Authorization  of  State  Hazardous 
Waste  llanagement  Program 

AOENCV:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Tentative 

Determination  on  the  District  of 

Columbia's  Application  for  Final 

Authorization.  Public  Hearing,  and 

Public  Comment  Period. 

summary:  The  District  of  Columbia  has 
applied  for  Final  Authorization  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  EPA  has     ♦ 
reviewed  the  District's  application  and 
has  made  the  tentative  decision  that  the 
District's  hazardous  waste  management 
program  satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
Authorization.  Thus,  EPA  tentatively 
intends  to  grant  Final  Authorization  to 
the  District  to  operate  its  program  in  lieu 
of  the  Federal  program.  The  District's 
application  for  Final  Authorization  is 
available  for  public  review  and 
comment,  and  a  public  hearing  will  be 
held  to  solicit  comments  on  the 
application  if  significant  public  interest 
is  expressed. 

date:  If  significant  public  interest  is 
expressed  in  holding  a  hearing,  a  public 
hearing  is  scheduled  for  December  27. 
1984.  EPA  reserves  the  right  to  cancel 
the  public  hearing  if  significant  public 
interest  in  a  hearing  is  not 
communicated  to  EPA  by  telephone  or 
in  writing  by  December  19. 1984.  EPA 
will  determine  by  December  21. 1984 
whether  there  is  significant  interest  to 
hold  the  public  hearing.  The  District  will 
participate  in  the  public  hearing  held  by 
EPA  on  this  subject  if  a  hearing  is  to  be 
held.  All  written  comments  on  the 
District's  Final  Authorization 
application  must  be  received  by  the 
close  of  business  on  December  27. 1984. 

addresses:  Copies  of  the  District's 
Final  Authorization  application  are 


available  from  8:00  a.m.  to  4:30  p.m.  at 
the  following  addresses  for  inspection 
and  copying: 

Department  of  Consumer  and 
Regulatory  Affairs.  Pesticides  and 
Hazardous  Waste  Management 
Branch,  5010  Overlook  Ave.,  SW,  Rm. 
112.  Washington.  DC  20032.  Contact: 
Mr.  Angelo  Tompros,  (202)  767-8414; 
Environmental  Protection  Agency,  6th 
and  Walnut  Street.  Curtis  Building, 
Philadelphia,  Pennsylvania  19106. 
Contact:  Diane  McCreary.  (215)  597- 
0580: 
U.S.  Enviroimiental  Protection  Agency, 
Headquarters  Library.  PM-211A.  401 
M  Street,  SW..  Washington.  DC  20460. 
(202)  382-5926. 

Written  comments  on  the  application 
and  written  or  telephoned 
communication  of  interest  in  EPA's 
holding  a  pubhc  hearing  on  the  District's 
application  must  be  sent  to:  Wayne  S. 
Naylor,  Program  Manager,  State 
Programs  Section,  U.S.  EPA  Region  lU, 
6th  and  Walnut  Street.  Philadelphia.         ; 
Pennsylvania  19106.  (215)  597-7239. 
^  If  you  wish  to  find  out  whether  or  not 
EPA  will  hold  a  public  hearing  on  the 
District's  application  based  upon  EPA's     ' 
decision  that  there  was  significant 
public  interest  in  such  a  hearing,  write 
or  telephone  after  December  21. 1984  the 
EPA  contact  person  listed  below,  or 
telephone  Mr.  Angelo  Tompros,  Chief, 
Pesticides  and  Hazardous  Waste 
Management  Branch,  5010  Overlook  • 

Ave..  SW.  Washington.  DC  20032  (202)      ! 
767-8422. 

If  significant  public  interest  is 
expressed,  EPA  will  hold  a  public 
hearing  on  the  District's  application  for 
Final  Authorization  on  Thursday, 
December  27, 1984  at  1:00  p.m.  at  the 
Blue  Plains  Sewage  Treatment  Plant. 
5000  Overlook  Ave..  SW..  Room  #318. 
Washington,  D.C.  20032. 
FOR  njRTHER  INFORMATION  CONTACT: 
Wayne  S.  Naylor,  Program  Manager, 
State  Programs  Section,  U.S.  EPA  Region 
m.  6th  and  Walnut  Street.  Philadelphia. 
Pennsylania  19106,  (215)  597-7239. 

SUPPLEMENTARY  INFORMATION:  i 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazeirdous  waste  programs  to  operate  in 
lieu  of  the  Federal  hazardous  waste 
<&  program.  Two  types  of  authorization 
may  be  granted.  The  first  type,  known 
as  "Interim  Authorization",  is  a 
temporary  authorization  which  is 
granted  if  EPA  determines  that  the  State 
program  is  "substantially  equivalent"  to 
the  Federal  program  (Section  3006(c).  42 

I 
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U.S.C.  6228(c)).  EPA'8  implementing 
regulations  at  40  CFR  271.121-271.137 
established  a  phased  approach  to 
Interim  Authorization:  Phase  I,  covering 
the  EPA  regulations  in  40  CFR  Parts  260- 

263,  and  265  (universe  of  hazardous 
wastes,  generator  standards,  transporter 
standards,  and  standards  for  interim 
status  facilities),  and  Phase  II,  covering 
the  EPA  regulations  in  40  CFR  Parts  124. 

264,  and  270  (procedures  and  standards 
for  permitting  hazardous  waste 
management  facilities). 

Phase  n,  in  turn,  has  three 
components.  Phase  II A  covers  general 
permitting  procedures  and  technical 
standards  for  containers  and  tanks. 
Phase  n  B  covers  permitting  of 
incinerator  facilities,  and  P^ase  II  C 
addresses  permitting  of  landfills,  surface 
impoundments,  waste  piles,  and  land 
treatment  facilities.  By  statute,  all 
Interim  Authorizations  expire  on 
January  26, 1985,  unless  Congress 
extends  the  date.  Responsibility  for  the 
hazardous  waste  program  returns 
(reverts)  to  EPA  on  that  date  if  the  State 
has  not  received  Final  Authorization,  as 
described  below. 

The  second  type  of  authorization  is  a 
"Final"  (permanent)  Authorization  that 
is  granted  by  EPA  if  the  Agency  finds 
that  the  State  program  is  (1) 
"equivalent"  to  the  Federal  program.  (2) 
consistent  with  the  Federal  program  and 
other  State  programs,  and  (3)  provides 
for  adequate  enforcement  (Section 
3006(b),  42  U.S.C.  6226(b)).  States  need 
not  have  obtained  Interim  Authorization 
in  order  to  qualify  for  Final 
Authorization.  EPA  regulations  for  Final 
Authorization  appear  at  40  CFR 
§S  271.1-271.23. 

B.  Tlie  District  of  Columbia 

The  District  received  Interim 
Authorization.  Phase  I  and  Phase  II, 
Components  A  and  B  on  November  22, 
1983.  On  March  1. 1984,  the  Distinct 
submitted  a  draft  application  for  Final 
Authorization. 

An  "informal"  official  application  for 
Final  Authorization  was  submitted  on 
August  10, 1984.  Prior  to  submission  of 
the  application  to  EPA,  the  District 
solicited  public  comments  and  held  a 
public  hearing  on  July  15, 1984.  The 
District  did  not  receive  any  written  or 
oral  comments.  EPA's  comments  on  the 
"informal"  official  application  were 
forwarded  to  the  District  on  September 
14, 1984.  The  comments  primarily 
requested  the  District  to  revise  the 
Program  Description  to  clarify  the 
District's  compliance  and  enforcement 
management  procedures.  In  addition, 
the  Corporation  Counsel  was  requested 
to  provide  the  date  the  amendments  to 
the  regulations  became  effective  and 


further  clarification  in  the  areas  of 
interim  status  availability,  variance 
authority,  and  citizen  intervention.  An 
official  application  dated  October  23, 
1984,  including  a  revised  Corporation 
Counsel's  Statement  and  a  revised 
Program  Description  was  submitted  to 
EPA. 

EPA  has  reviewed  the  District's 
application,  and  has  tentatively 
determined  that  the  District's  program 
meets  all  of  the  requirements  necessary 
to  qualify  for  Final  Authorization. 
Consequently,  EPA  tentatively  intends 
to  grant  Final  Authorization  to  the 
District  of  Columbia.  Copies  of  the 
District's  application  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "ADDRESSES"  section 
of  this  notice. 

In  making  its  final  decision,  EPA  will 
consider  all  public  comments  on  its 
tentative  determination.  Issues  raised  by 
those  comments  may  be  the  basis  for  a 
decision  to  deny  Final  Authorization  to 
the  District  of  Columbia.  EPA  expects  to 
make  a  final  decision  on  whether  or  not 
to  approve  the  District's  program  by 
January  25, 1984.  and  will  give  notice  of 
it  in  the  Federal  Register.  EPA's  final 
decision  whether  to  approve  the 
District's  program  will  be  based,  in  part, 
on  the  District's  ability  to  maintain  the 
current  level  of  performance  and  fulfull 
the  comaiitments  included  in  the 
Memoradum  of  Agreement.  The  notice 
will  include  a  summary  of  the  reasons 
for  the  Final  Determination  and  a 
response  to  all  major  comments. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(B).  I  hereby  certify  that  this 
authorization  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  suspends  the  applicability 
of  certain  Federal  regulations  in  favor  of 
the  District's  program,  thereby 
elminating  duplicative  requirements  for 
handlers  of  hazardous  wastes  in  the 
District.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12291, 
Section  3. 

List  of  Subjects  in  40  CFR  Part  271 

Hazardous  materials,  Indian  lands. 
Reporting  and  record  keeping 
requirements.  Waste  U-eatment  and 
disposal.  Water  pollution  control.  Water 
supply.  Intergovernmental  relations. 
Penalties,  Confidential  business 
information. 


Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a).  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended.  42  U.S.C. 
e912(a).  6e2a  and  e974(b). 

Dated:  November  2, 1984. 
Thomas  P.  Bchler, 
Regional  Administrator. 

|FR  Doc  M-MSM  PIM  11-21-84:  t^S  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

{MM  Docfcat  Na  84-1043;  RM-4730] 

FM  Broadcast  Stations  In  Cambridge 
and  Sallsl>ury,  MD 

AOENCV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


r.  This  action  proposes  to 
assign  Channel  232A  to  Cambridge. 
Maryland,  as  that  community's  second 
FM  allocation,  in  response  to  a  petition 
filed  by  Philip  G.  D'Adamo.  The 
assignment  requires  a  channel 
substitution  and  modification  of  the 
license  at  Salisbury.  Maryland,  to 
accommodate  the  proposal. 

dates:  Comments  must  be  filed  on  or 
before  January  7, 1985,  and  reply 
comments  on  or  before  January  22, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPt^MENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Notice  of  Proposed  Rule  Making  and 
Order  to  Show  Cause 

In  the  matter  of  Amendment  of  t  73.202(b). 
Table  of  Assignments,  FM  Broadcast 
Stations.  (Cambridge  and  Salisbury, 
Maryland):  MM  Docket  No.  84-1043  RM-473a 

Adopted:  October  29, 1984. 

Released:  November  16. 1984. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  is  a  petition 
for  rule  making  making  filed  by  Philip 
D'Adamo  ("petitioner"),- requesting  the 
assignment  of  FM  Channel  232A  to 
Cambridge,  Maryland,  as  that 
community's  second  FM  allocation. 
Petitioner  indicated  an  interest  in 
applying  for  the  channel,  if  assigned. 

2.  Channel  232A  can  be  assigned  to 
Cambridge  in  compliance  with  the 
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minimum  distance  separation 
requirements  of  the  rules  provided 
Channel  232A  is  deleted  from  Salisbury. 
Maryland.  Channel  232A  in  Salisbury  is 
presently  licensed  to  Station  WICO. 
Thus  we  shall  propose  the  substitution 
of  Channel  248A  '  for  existing  Channel 
232A  at  Salisbury.  The  proposed 
substitution  of  Channel  248A  can  be 
accomplished  in  compliance  with  the 
minimum  distance  separation 
requirements. 

3.  Whenever  an  existing  hcense  is 
ordered  to  switch  frequencies  in  order  to 
accommodate  a  new  assigiiment,  we 
require  that  the  proponent  of  the  new 
assignment  make  a  commitment  that  it 
would  reimburse  the  affected  station  for 
the  costs  incurred  in  changing 
frequencies.  Petitioner  has  stated  that  he 
understands  that  it  would  be  the 
responsibility  of  the  successful  applicant 
for  Channel  232A  in  Cambridge. 
Maryland,  to  reimburse  WICO  for  its 
reasonable  costs  in  changing  frequency. 

4.  In  view  of  the  fact  that  the  proposed 
assigiunent  could  provide  a  second  FM 
service  at  Cambridge.  Maryland,  the 
Commission  proposes  to  amend  the  FM 
Table  of  Assignments,  S  73.202(b)  of  the 
Commission's  Rules  as  follows: 
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on, 

Amm 
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Z3M.Md2aSA 

8«aA.  2SSA,<  MM 
2SBA. 

'  Chsnn0t  255A  ttn  tMon  prop<MAd  for  SfllMMiry,  Mwy- 
land.  m  the  Omntxa  ptoc— <>og  (Oocliat  S4-23t>. 

5.  It  is  ordered,  That  pursuant  to 

S  316(a)  of  the  Conununicatioiis  Act  of 
1934,  as  amended,  Prettyman 
Broadcasting.  Co.,  the  licensee  of 
Station  WICO,  Sahsbury.  Maryland, 
shall  show  cause  why  its  license  should 
not  be  modified  to  specify  operation  on 
Channel  248A  in  lieu  of  Channel  232A. 

6.  Pursuant  to  S  1-67  of  the 
Commission's  rules,  Prettyman 
Broadcasting,  Co.  may,  not  later  than 
January  7, 1985,  request  that  a  hearing 
be  held  on  the  proposed  modification.  If 
the  right  to  request  a  hearing  is  waived, 
Prettyman  Broadcasting,  Co.  may,  not 
later  than  January  7, 1985,  file  a  written 
statement  showing  with  particularity 
who  its  license  should  not  be  modified 
as  proposed  in  the  Order  to  Show 
Cause.-ln  this  case,  the  Commission  may 
caU  on  Prettyman  Broadcasting,  Co.  to 
furnish  additional  information, 
designate  the  matter  for  hearing,  or 


'  The  petittoner  luted  PM  Channel  221A  ••  th« 
Channel  to  aubttitute  for  ChaiuMl  232A  ia  Stkthmy. 
However,  a  ata/T  engiaeehog  itudy  revealed  that 
Channel  ZZlA  In  Salisbury  would  be  short  spaced  to 
a  pending  psapoaal  to  aaaigB  CkaMMi  Z£1A  to 
Pamrick  bland.  DeUwara  (liAl  Old  St-TMI. 


issue,  without  further  proceedings,  as 
Order  modifying  the  license  as  provided 
in  the  Order  to  Show  Cause.  If  ^9  light 
to  request  a  hearing  is  waived  and  no 
written  statement  is  filed  by  the  date 
referred  to  above,  Prettyman 
Broadcasting.  Co.  will  be  deemed  to 
have  consented  to  the  modification  as 
proposed  in  the  Order  to  Show  Cause 
and  a  final  Order  will  be  issued  by  the 
Commission,  if  the  above-mentioned 
channel  modification  is  ultimately  found 
to  be  in  the  public  interest. 

7.  It  is  further  ordered.  That  the 
Secretary  of  the  Commission  shall  send 
by  Certified  Mail,  Return  Receipt 
Requested,  a  copy  of  this  Order  to  the 
following:  Prettyman  Broadcasting,  Co., 
Box  909,  Salisbury,  Maryland  21801. 

8.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
t>ef6re  a  channel  will  t>e  assigned. 

9.  Interested  parties  may  file 
comments  on  or  before  January  7, 19BS. 
and  reply  comments  on  or  before 
January  22, 1985,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  A  copy  of  such  comments 
should  be  served  on  the  petitioner  as 
follows:  Mr.  Philip  G.  D'Adamo,  P.O. 
Box  24.  East  New  Market,  Maryland 
21631. 

10.  The  Commission  has  detmnined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments. 

S  73.202(b]  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  t^  the 
Commission 's  Rules.  48  FR  11540. 
published  February  9, 1981. 

11.  For  further  information  concerning 
this  proceeding,  contact  Kathleen 
Scheuerle,  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  makii^ 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commissioo.  Any 
comment  which  has  not  been  sen^  on 


the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(s)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(S«C8.  4,  303. 48  ttaU  as  amended.  VOOi,  1082: 

47  U.S.C  154.  303) 

Federal  Communications  Commission. 

CkKksScfaott. 

Chief,  Policy  and  Rulea  Division.  Most  Media 
Bureau. 

AppeaJ&x 

1.  Pursuant  to  authority  found  in 
Sections  4(i),  S(c)(l).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  (SOJIl.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  die  FM  Table  of 
Assignments,  fi73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  nvhich  the  Appendix  is 
attached. 

2.  Showirtgs  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Prq;>onent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  fonner 
pleadings.  It  should  also  relate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

f  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
cormection  with  the  decision  in  this 
docket 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
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different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  SSl-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  may  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
conunents.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  51-420  (a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW,  Washington.  D.C. 

|FR  Doc  M-«an  Filed  n-23-M;  MS  ui| 
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47  CFR  Part  73 

(MM  Docket  No.  84-1046;  RM-4S15] 

TV  Broadcast  Station  in  WinctMster, 
NV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  the 
assignment  of  UHF  Television  Channel 
27  to  Winchester,  Nevada,  as  that 
community's  first  television  assignment, 
in  response  to  a  petition  filed  by  Brown 
Resources,  Inc. 

DATES:  Comments  must  be  filed  on  or 
before  January  7, 1985,  and  reply 
comments  on  or  before  January  22, 1985. 
AOORESS:  Federal  Communications 
Conmiission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMAHON  CONTACT 

D.  David  Weston,  Mass  Media  Bureau. 
(202)  634-6530. 


SUPPLEMENTARY  INFORMATION: 
List  of  Subject  in  47  CFR  Part  73 

Television  broadcasting. 
Notice  of  Proposed  Rulemaking 

In  the  matter  of  amendment  of  section 
73.60e(b),  table  of  assignments,  television 
broadcast  stations.  (Winchester,  Nevada); 
MM  Docket  No.  84-1046  RM^WIS. 

Adopted:  October  29, 1964. 

Released:  November  16, 1984. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  A  petition  for  rule  making  has  been 
filed  by  Brown  Resources,  Inc. 
("petitioner")  requesting  the  assignment 
of  UHF  Television  Channel  33  to 
Winchester,  Nevada,  as  that 
community's  first  television  broadcast 
service.  '  The  petitioner  has  filed 
information  in  support  of  the  proposal 
and  indicated  an  interest  in  applying  for 
the  chaimel.  if  assigned. 

2.  Winchester  (population  19.728)  *in 
Clark  County  (population  463,087)  is 
located  in  southern  Nevada 
approximately  9  kilometers  (6  miles) 
southwest  of  Las  Vegas.  Nevada. 

3.  UHF  Televison  Channel  27  can  be 
assigned  to  Winchester,  Nevada  in 
compliance  with  the  minimum  distance 
separation  requirements  of  Section 
73.610  and  Section  73.698  of  the 
Commission's  Rules. 

4.  Since  the  proposed  assignment 
could  provice  a  first  local  television 
broadcast  service  to  Winchester,  the 
Commission  believes  it  appropriate  to 
propose  amendmending  the  Television 
Table  of  Assignments,  Section  73.606(b) 
of  the  Commission's  Rules,  for  the 
community  listed  below: 


CtiwwMlNa 

• 

PraMM 

Pro- 
poMd 

Wncmmr.  NV.    _ 

zt- 

5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continued  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

6.  Interested  parties  may  file 
comments  on  or  before  January  7, 1985 
and  reply  comments  on  or  before 
January  22, 1985,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  A  copy  of  such  comments 


■  The  assigninent  of  Channel  33  would  be  thon 
•paced  to  the  proposed  Channel  33  to  La«  Vegas. 
Nevada  (R,M-4793).  We  have  substituted  Channel  27 
for  consideration  at  Winchester. 

*  Population  Tigurea  were  exUvcted  from  (h«  1960 
U.a  Census. 


should  be  served  on  the  petitioner  as 
follows:  Brown  Resources,  Inc.,  c/o 
David  E.  Brown,  P.O.  Box  13320, 
Houston.  Texas  77019. 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  Television  Table  of 
Assignments.  8  73.606(b)  of  the 
Conunission's  Rules.  See,  Certification 
that  Sections  603  and  604  of  the 
Regulatory  Flexibility  Act  Do  Not  Apply 
to  Rule  Making  to  Amend  §§  73.202(b), 
73.504  and  73.606(b)  of  the  Commission's 
Rules.  46  FR 11549.  published  February 
9, 1981. . 

8.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston.  Mass  Media  Bureau  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  chaimel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(8)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4,  303.  48  Stat.,  as  amended,  1068. 1062; 

47  U.S.C.  154,  303] 

Federal  Communications  Commission. 

CharlMScfaott 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
Sections  4(i),  5(c)(l].  303  (g)  and  (r),  and 
307(b]  of  the  Communications  Act  of 
1934,  as  amended,  and  SS  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  TV  Table  of 
Assignments,  S  73.606(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
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whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and.  if 
authorized,  to  build  a  station  prompdy. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  ao  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Conunission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposals)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  tbey  are 
filed  before  the  date  for  filing  initial 
comments  herein,  if  they  are  filed  later 
than  that,  tfaey  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  CommeiUs; 
Service.  Fhirsuant  to  applicable 
procedures  set  out  in  99  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  Ail  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  99  1.420(a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  9  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 


parties  during  regular  business  hours  in 
the  Commission's  PubUc  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW..  Washington,  D.C 

|FR  Doc.  S«-3a801  Filed  n-O-SC  MS  Mil 

MLUNO  oooc  s/iKei-a 


47  CFR  Part  73 

(MM  Docket  No.  ■4-1044;  RM-4820] 

TV  Broadcast  Station  in  Myrtia  Bea^ 
SC 

aoency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  Action  taken  herein  proposes 
to  assign  UHF  television  Channel  32  to 
Myrtle  Beach,  South  Carolina.  m»  that 
community's  second  commercial 
television  service,  in  response  to  a 
petition  filed  by  Moore  Broadcast 
Industries.  Inc. 

DATCt:  CoRunents  must  be  filed  on  or 
before  January  7,'\985,  and  reply 
comments  on  or  before  January  22, 196S. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Nancy  V.  Joyner  or  Stanley 
Schmulewitz,  Mass  Media  Bureau.  (202) 
634-6530. 

SUFKEMENTARY  MFORMATIOIC 
List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  i  73.60B(b). 
table  of  assignments,  television  broadcast 
stations.  (Myrtle  Beach,  South  Carolina):  MM 
Docket  No.  M-1044.  RM-4820. 

Adopted:  October  2a  1984. 

Released:  November  16, 1984. 

By  the  Chief.  Policy  and  Rules  Divisioo. 

1.  Before  the  Commission  for 
consideration  is  a  petition  for  rule 
making  filed  by  Moore  Broadcast 
Industries,  Inc.  ( "petitioner"),  proposing 
the  assignment  of  UHF  Channel  32  to 
Myrtle  Beach,  South  Carolina,  as  that 
community's  second  commercial 
television  service.  Petitioner  states  that 
it  will  apply  for  the  charmel,  if  assigned 
as  proposed. , 

2.  Myrtle  Beach  (population  18,446),' 
in  Horry  County  (population  101.419).  is 
located  on  the  South  Carolina  coast, 
approximately  150  kilometers  (90  miles) 
northeast  of  Charleston.  Currently,  it  is 
served  by  Station  WGSE-TV  (Channel 
43). 


3.  Channel  32  can  be  assigned  to 
Myrtle  Beach  consistent  with  the 
minimum  distance  separation 
requirements  of  99  73.610  and  73.698  of 
the  Commission's  Rules  provided  the 
transmitter  is  restricted  to  an  area  14.8 
miles  southwest  of  the  community  to 
avoid  short-spacing  to  unused  Chaimel 
*32  in  High  Point,  North  Carolina,  and 
WUNJ-TV  (Channel  39),  Wilmington, 
North  Carolina. 

4.  In  view  of  the  above,  we  believe  the 
petitioner's  proposal  warrants 
consideration  since  the  proposed 
television  assignment  could  provide 
Myrtle  Beach  with  its  second 
commercial  television  service. 
Accordingly,  the  Commission  proposes 
to  amend  the  Television  Table  of 
Assignments,  9  73.606(b)  of  the 

4  Commission's  Rules,  as  follows: 


catir 

OlMMlNO. 

Prsssni 

PrapoMd 

43 -t- 

scant 

43+. 

'  Population  figures  were  sxtracttd  inn  Ike  1980 
US.  Census. 


5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  ia 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note.  A  showing  of  oontinuiag  interest  is 
required  by  paragraph  2  of  the  Appendix 
l>efore  a  channel  will  be  assi^ed. 

^  6.  Interested  parties  may  file 
cbmments  on  or  before  January  7, 196S. 
and  reply  comments  on  or  before 
January  22. 1.985,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  A  copy  of  such  comments 
should  be  served  on  the  petitioner  as 
follows:  Ronald  M.  Moore.  President. 
Moore  Broadcast  Industries.  Inc.  P.O. 
Box  3348.  Greenwood,  South  Carolina 
29646. 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  Television  Table  of 
Assignments.  9  73.606(b)  of  the 
Commission's  Rules.  See,  Certification 
that  Sections  603  and  604  of  the 
Regulatory  Flexibility  Act  Do  Not  Apply 
to  Rule  Making  to  Amend §§  73.202(b). 
73.504  and  73.606(b)  of  the  Conunission's 
Rules.  46  FR  11549.  published  February 
9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V.  Joyner 
or  Stanley  Schmulewitz,  Mass  Media 
Bureau,  (202)  634-6530.  However. 
members  of  the  public  should  note  that 
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from  the  time  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  assignments. 
An  ex  parte  contact  is  a  message 
(spoken  or  written)  concerning  the 
merits  of  a  pending  rule  making  other 
than  comments  officially  filed  at  the 
Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(8)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4.  303,  48  Stat,  as  amended.  1066. 1062; 

47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Charles  Schott 

Chief,  Policy  and  Rules  Division  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
Sections  4(i),  5(c)(1),  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  S9  0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  TV  Table  of 
Assignments,  S  73.606(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Aoponent(s)  will  be  expected  to  answer 
^Wiatever  questions  are  presented  in 

initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
chaimel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 


Section  1.420(d)  of  the  Commission's 
Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
e^ect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  committees  Involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  i  1.415  and  1.420  of 
the  Commission's  Rules  and 
Regidations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
written  comments,  reply  comments,  or 
other  appropriate  pleadings.  Comments 
shall  be  served  on  the  petitioner  by  the 
person  filing  the  comments.  Reply 
comments  shall  be  served  on  the 
person(s)  who  filed  comments  to  which 
the  reply  is  directed.  Such  comments 
and  reply  comments  shall  be 
accompanied  by  a  certificate  of  service. 
(See  9  1.420  (a),  (b).  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

8.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW.,  Washington,  D.C. 

|FK  Doc  M-«)M0  Piled  11-.23-M;  »«  ami 
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47  CFR  Part  73 

(MM  Docket  No.  64-1045;  RM-4627] 

Television  Broadcast  Station  in  Uano, 
TX 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


Llano,  Texas,  in  response  to  a  petition 
filed  by  Llano  Broadcasting  Company. 
The  proposal  could  provide  a  first  UHF 
television  service  to  that  community. 
DATES:  Comments  must  be  filed  on  or 
before  January  7, 1985,  and  reply 
comments  on  or  before  January  22, 1985. 

AOORESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

roM  fuhther  infommation  contact: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 

suppi^mentary  information: 

List  of  SubjecU  in  47  CFR  Part  73 

Television  broadcasting. 

Notice  of  Proposed  Rulemaldng 

in  the  matter  of  amendment  of  section 
I  73.e06(b),  table  of  assignments,  television 
broadcast  stations.  (Uano,  Texas);  MM 
Docket  No.  84-1045.  RM-4827. 

Adopted:  October  29, 1984. 

Released:  November  16, 1984. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  A  petition  for  rule  making  has  been 
filed  by  Llano  Broadcasting  Company 
("petitioner"),  requesting  the  assignment 
of  UHF  Television  Channel  14  to  Llano, 
Texas,  as  that  community's  first 
television  broadcast  service.  The 
petitioner  has  filed  information  in 
support  of  the  proposal  and  indicated  an 
interest  in  applying  for  the  channel,  if 
assigned. 

2.  Llano  (population  3,071),*  seat  of 
Llano  County  (population  10,144),  is 
located  in  south  central  Texas 
approximately  110  kilometers  (70  miles) 
northwest  of  Austin,  Texas. 

3.  Channel  14  can  be  assigned  to 
Llano,  Texas,  in  conformity  with  the 
minimum  distance  separation 
requirements  of  Section  73.610  of  the 
Commission's  Rules.  Since  Uano,  Texas 
is  located  within  320  kilometers  (199 
miles)  of  the  U.S.-Mexican  border,  the 
proposed  assignment  requires 
concurrence  of  the  Mexican  government 

4.  In  order  to  provide  a  first  local 
broadcast  service  to  Llano,  the 
Commission  believes  it  appropriate  to 
propose  amending  the  Television  Table 
of  Assignments,  Section  73.606(b)  of  the 
Commission's  Rules  as  foUowS: 


c% 

PtmM 

Pro- 

POMd 

IMm  Vf              ,  , , 

t4- 

5.  The  Commission's  authority  to 
institute  rule  making  proceedings. 


:  This  action  proposes  to 
assign  UHF  Television  Channel  14  to 


■  PopulaUoo  flguTM  an  from  Um  1960  U.S. 
Cenaus. 
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showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continued  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

6.  Interested  parties  may  file 
comments  on  or  before  January  7, 1985. 
and  reply  comments  on  or  before 
January  22, 1985,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Roy  R.  Russo,  Jill 
Johnson-Pennington,  Cohn  and  Marks, 
1333  New  Hampshire  Avenue  NW., 
Washington,  D.C.  20036  (Counsel  for 
Llano  Broadcasting  Company). 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  TV  Table  of  Assignments, 

§  73.606(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504,  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Kathleen 
Scheuerle,  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 


which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4.  303. 48  Stat.,  as  amended,  1066. 1082: 

47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Charles  Schott 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
Sections  4(i),  5(c)(1),  and  303  (g)  and  (r), 
and  307(b)  of  the  Communications  Act 
of  1934,  as  amended,  and  SS  0.61, 
0.204(b)  and  0.283  of  the  Commission's 
Rules.  IT  IS  PROPOSED  TO  AMEND  the 
TV  Table  of  Assignments,  S  73.606(b)  of 
the  Commission's  Rules  and 
Regulations,  as  set  forth  in  the  Notice  of 
Proposed  Rule  Making  to  which  this 
Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  In  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 


proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  pefitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  per8on(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b),  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments. 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW.,  Washington,  D.C. 
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Federal  Reysler 

Vol.  49.  No.  228 

Monday,  November  26,  1984 


Tim  aaction  of  ttw  FEDERAL  REGISTER 
contains  documents  ottter  than   rules  or 
proposed  rules  that  are  applicable  to  th« 
public.   Notices  of  heanngs  and 
investigatiof^  committee  meetings,  agency 
dedaions  and  rulings,  detegatiorfs  of 
au^tortty,  Ming  of  petitipns  and 
applications  tnd  agency  statsmsnts  of 
organization  and  functions  arc  examples 
of  documents  appearing  in  this  tectioa 


ACTION 

McmlMrs  of  Pvi  fw  iiisncc  Rovtew 


ACTION. 

action:  Revision  of  list  of  Performance 
Review  Board  Positions. 


;  ACTION  publishes  the 
revised  list  of  positions  which  comprise 
the  Performance  Review  Board 
established  by  ACTION  under  the  Civil 
Service  Reform  Act 


Veronica  D.  Trietsch.  Director  of 
Personnel.  ACTION.  806  Connecticut 
Avenue,  NW..  Washington,  aC  20S25, 
(202)  634-8281. 

WWtMMMTAlIT  iNrowMAnon:  The  Civil 
Service  Reform  Act  of  the  1978  (CSRA). 
which  created  the  Senior  Executive 
Service  (SES).  requires  that  each  agency 
establish  one  or  more  performance 
review  boards  to  review  and  evaluate 
the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor  and  to  make 
recommendations  to  the  appointing 
authority  concerning  the  performance  of 
the  senior  executive. 

The  positions  listed  below  will  serve 
as  members  on  the  ACTION 
Performance  Review  Board. 

1.  Deputy  Director,  ACTION. 
Chairman. 

2.  Associate  Director  for  the  Office  of 
Domestic  Operations.  ACTION. 

3.  Assistant  Director  for  the  Office  of 
Compliance,  ACTION. 

4.  Executive  Officer,  ACTION. 

5.  Assistant  Director  for  the  Office  of 
Financial  Affairs  Comptroller,  ACTION. 

6.  Deputy  General  Counsel.  ACTION. 

7.  Assistant  Director  for  Performance 
Management.  Office  of  Personnel 
Management. 


Issued  in  Washington,  D.C  on  November 
2a  1984. 

Thomas  W.  Paulien, 

Director.  ACTION. 

|FR  Doc  M-3aee4  FIM  I1-2S-M:  S:4S  ami 
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SctMdui*  for  Atwarding  Senior 
Exacutiv*  Sarvtec;  Pvrformanca 
Awards;  (Bonuses) 


iMieNCY:  ACTION. 

action:  Notice. 


:  Notice  is  hereby  given  of  the 
schedule  for  awarding  Senior  Executive 
Service  Bonuses. 

roN  raRTHm  mtonmation  contact: 
Veronica  D.  Trietsch.  Director  of 
Personnel.  ACTION  806  Connecticut 
Avenue,  NW..  Washington  D.C.  20525. 
(202)  634-9261. 

SUPM.KMENTAIIV  INFONMATION:  Office  of 

Personnel  Management  Guidelines 
require  that  each  agency  publish  a 
notice  in  the  Federal  Register  of  the 
agency's  schedule  for  awarding  Senior 
Executive  Service  Bonuses  at  least  14 
days  prior  to  the  date  on  which  the 
awards  will  be  paid. 

Schedule  for  Awanfing  Senior  Executive 
Service  Bonuses 

ACTION  intends  to  award  Senior 
Executive  Service  Bonuses  for  the 
performance  rating  cycle  of  August  1. 
1963  through  )uiy  31. 1984  with  payouU 
before  December  31. 1984. 

Issued  in  Washingtoa  D.C  on  November 
2a  1964. 

Thomas  W.  Paukan. 
Director  ACTION 

(FR  Ddc.  M-«HS  nM  tl-23-M:  kts  am 
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DEPARTMENT  OF  AGRICULTURE 

FamMTS  Noma  Administration 

Natural  Resource  Management  Guide; 
Meeting 

AOENCV:  Farmers  Home  Administration, 
USDA. 

ACTION:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  Columbia.  Missouri,  is 
announcing  a  Public  information 


meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 

DATES:  Meeting  on  December  18. 1984. 
10:00  a.m.  to  12:00  noon. 

Comments  must  be  received  no  later    ■ 
than  January  17, 1984. 

AOORESact:  Meeting  location  at  Meeting 
Room  B&C,  FmHA,  555  Vandiver  Drive, 
Columbia.  Missouri  65201. 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director.  FmHA,  555  Vandiver  Drive, 
Columbia,  Missouri  65201  (314-675- 
5248). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPnJEMCNTAirr  mFORMATION:  FmHA's 
Missouri  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in 
Missouri.  The  purpose  of  the  meeting  is 
to  discuss  the  Guide  as  well  as  to 
consider  comments  and  questions  from 
interested  parties.  Copies  of  the  Guide 
can  be  obtained  by  writing  or 
telephoning  the  above  contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  November  19, 1984. 
David  |.  Howe, 

Director,  Program  Support  Staff. 

|FR  Doc  M-30esS  Filed  11-23-M:  S.-4S  iml 
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Natural  Resource  Management  Guide; 
Meeting 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
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located  in  Richmond.  Virginia,  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 

DATES:  Meeting  on  December  20, 1984, 
2:00  p.m.  to  4:00  p.m. 

Comments  must  be  received  no  later 
than  January  19, 1985. 

ADDRESSES:  Meeting  location  at  ASCA 
Conference  Room.  7th  Floor.  Federal 
Building,  Richmond,  Virginia. 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director.  FmHA.  Post  Office  Box  10106. 
Richmond.  Virginia  23240  (804-771- 
2723). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  FmHA's 

Virginia  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in  Virginia. 
The  purpose  of  the  meeting  is  to  discuss 
the  Guide  as  well  as  to  consider 
comments  and  questions  from  interested 
parties.  Copies  of  the  Guide  can  be 
obtained  by  writing  or  telephoning  the 
above  contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  November  19. 1984. 
David ).  Howe, 

Director.  Program  Support  Staff. 

|FK  Ooc.  64-30890  Filed  tl-23-S4:  a:4S.ain| 
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CIVIL  AERONAUTICS  BOARD 

Announcement  of  Proposed  Collection 
Of  Information  Under  ttie  Provisions  of 
ttie  Paperwork  Reduction  Act  (44 
U,S.C.  35) 

Agency  clearance  officer  from  whom 
a  copy  of  the  collection  of  information 
and  supporting  documents  is  available: 
Robin  A.  Caldwell  (202)  673-5922. 


Amendment 

Title  of  the  Collection  of  Information: 
Carrier-Owned  Computer  Reservation 
Systems. 

Agency  Form  Number:  None. 

How  Often  the  Collection  of 
Information  Must  Be  Filed:  Information 
is  to  be  disclosed  upon  request. 

Who  is  Asked  or  Required  to  Report: 
Air  carriers  that  operate  computer 
reservation  systems. 

Estimate  of  Number  of  Annual 
Responses:  240. 

Estimate  of  Number  of  Annual  Hours 
Needed  to  Complete  the  Collection  of 
Information:  60. 
Robin  A.  Caldwell, 

Chief.  Information  Management  Division. 
Office  of  Comptroller. 

November  14, 1984. 

|FR  Doc.  84-30S87  Filed  n-2»-M.  MS  am) 
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Form  29&-A;  Air  Taxi  Operator  and 
Commuter  Air  Carrier  Registration  and 
Amendments  Under  Part  298  of  ttie 
Economic  Regulations  of  ttie  Civil 
Aeronautics  Board 

AGENCY:  Civil  Aeronautics  Board. 

action:  Notice  of  Proposed  Collection  of 
Information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  35). 

SUMMARY:  The  Civil  Aeronautics  Board 
is  requesting  the  Office  of  Management 
and  Budget's  approval  of  the  extension 
of  CAB  Form  298-A,  Air  Taxi  Operator 
and  Commuter  Air  Carrier  Registration 
and  Amendments  under  Pari  298  of  the 
Economic  Regulations  of  the  Civil 
Aeronautics  Board. 

DATE:  November  14, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  T.  Szrom,  Chief,  Special 
Authorities  Division.  Bureau  of 
Domestic  Aviation,  Civil  Aeronautics 
Board,  1825  Connecticut  Avenue,  NW., 
Washington.  D.C.  20428  (202)  673-5068. 

SUPPLEMENTARY  INFORMATION:  Agency 

Clearance  Officer  from  Whom  a  copy  of 
the  Information  Collection  and 
Supporting  Documents  is  available: 
Robin  A.  Caldwell  (202)  673-5922. 

How  often  the  Collection  of 
Information  Must  Be  Filed:  On  occasion. 

Who  is  Asked  or  Required  to  File:  Air 
taxi  operators  and  commuter  air 
carriers. 

Estimate  of  Number  of  Annual 
Responses:  2,400. 


Estimate  of  Number  of  Annual  Hours 
Needed  to  Complete  the  Collection  of 
Information:  1,200. 
Phyllis  T.  Kaykw, 
Secretary. 

|FR  Doc  a4-3INM  Filed  11-Z3-S*;  8:45  ami 
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(Docket  42224  and  422S4] 

Complaint  of  Frontier  HokMngs  lnc„ 
Against  Continental  Air  Unas,  Inc^  and 
Complaint  of  Western  Air  Lines,  Inc, 
Against  Continental  Air  Lines,  Inc^ 
Cancellation  of  Prefiearkig  Conference 

Notice  is  hereby  given  that  the 
prehearing  conference  in  the  above- 
entitled  proceeding  which  had  been 
scheduled  to  be  held  before  the 
undersigned  Chief  Administrative  Law 
Judge  on  November  23. 1964,  is  hereby 
cancelled. 

Dated  at  Washington.  D.C.  November  19. 
1984. 
Elias  C  Rodriguex. 

Chief  Administrative  Law  Judge. 

|FK  Doc.  84-3088*  RM  11-Z»-84;  8:45  am| 

HLUNO  oooc  ssa»-si-« 

[Ooctcet  42603] 
Houston-London  Case;  Hearing 

Notice  is  hereby  given  that  a  hearing 
in  the  above-entitled  matter  will 
commence  on  December  10. 1984.  at 
10:00  a.m.  (local  time)  in  Room  1027. 
4825  Connecticut  Avenue,  NW..  i 

^Washington,  D.C.  before  the  ^ 

undersigned  administrative  law  judge. 

Dated  at  Washington.  D.C  Novemtter  IS, 
1984. 
lohn  M.  Vittooa. 

Administrative  Law  fudge. 

|FK  Doc.  84-30888  Filed  n-Z3-84: 8.-45  ml 
■tUNM  COOe  •32»41-« 

[Docket  42291] 

Royalcoach  Airlines;  Fitness 
Investigation;  Pretiearing  Conference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
entitled  matter  will  be  be  held  on 
November  27. 1984  at  9:30  a.m.  (local 
time)  in  Room  1027.  Universal  Bulding, 
1825  Connecticut  Avenue.  NW., 
Washington,  D.C,  before  the 
undersigned. 

Dated  at  Washington.  D.C.  November  14. 
1984. 

Elias  C  Rodriguez, 
Chief  Administrative  Law  Judge. 

|FR  Doc  84-30888  PiM  lt-23-84: 845  aa| 
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Applications  tor  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  Filed:  Week  Ended 

November  9,  1984 

-    Subpart  Q  Applkedeai 

The  due  date  for  answers  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  answer  period  the  Board  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of 
the  adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  proceedings. 


NOl 


No»  7.  t9a4 


Nov.  *L  tm*.. 


42610 


4Mt4 


tieis 


Canadi  A*  Ltd.  d/b/a  Norcanw.  c/o  W  H  R  FmM,  Hvigw  3.  MoMe  3.  Saskanmn.  Saskalcrwwwi  Canada  S7L  S%* 
AlWledMn  Bi  Nor*  Canada  Am  lm  d/b/a  Norcana*  purauwN  to  aectton  40?  ol  the  Act  and  Subfiwi  O  ol  itw  Bowirt  Piocadwal  Wagulaauna  laquaMt  a 
•oaaen  m  imum  pan**  itomng  Khadutad  m  mnnt  tor  Iha  tranaporwnn  o«  pasaangare.  traigni.  axprasa.  and  ratd  aa  raqurad  baxnaan  Canada  and  ttw 
UniMd  Stalaa  al  Aoianca  and  in  particutaf.  haaoaan  Ragma.  laalialctiaiaan.  Canada,  and  Mmavoaa/St.  Paul.  MmnaaoMu  U  SA 
nay  ba  Mad  by  Oecatnber  5.  1964 
Ml.  inc.  c/o  M  tMar.  BM  MlMar  Asaooatas.  Suaa  301.  1341  G  Siraat.  NW .  Washington.  DC  20006 

a<  Bangw  A«.  Mc  (wauani  to  aacaon  401  o«  •»  Ad  and  Subpart  O  ot  ttw  Boanft  Prooadml  RagutaKiia  appiaa  1Q>  a  carWcala  o«  public 
c«»wniica  and  naca«ai»y  tar  an  «idalini>a  tarm  to  angaga  m  unraatricted  mlarstala  air  traniportaaon  ot  paraona.  proparty  and  maN  «MMn  tt<a  SMa  at 
Alaaka  balnaan  and  among  Itw  laiitaial  pom  Oman*.  Ataafea  ttia  tttraa  »4a«madtola  pomts  lolad  m  EnNbit  B  (Proposad  Sarvica  Araa)  and  ttta  Wrmnal 


a  toralgnav 
m  tia  Tuilii  t 


Na«.&  1 


No*,  a.  1984 . 


42S4t 

42S43 


425aB 


Mooons  to  »ito(*«y  Scopa  and  Ana  mart  nwy  ba  Ned  by  Dacambar  7.  1964. 
Catooa  CaiMaan  Airaays  Lmntea  c/o  Howard  B  Sitoarberg.  1489  Qtan  Bndga  Road.  SuPa  202.  ItfcLaw.  Virgna  22101 
AlMfburi  ol  Caioaa  CafttMan  Araays  Ijrralad  pursuant  to  aacton  402  of  ttw  Act  and  Subpart  O  ol  ttw  Board*  Procedural  Aagulaaona 
caviar  pamal  to  angaga  in  tramportattm  ol  properly  and  mail  in  norvaclwdulad  and  cfwrlar  oparatnrw  befaaan  ttw  lermmal  pom  or 
Caoaa  Wanda  and  tw  co-Wnnmal  poms  Ft.  Laudardala  and  Mana,  f  londa. 
by  December  7.  1964. 
Mr  Tea.  Inc.  e/o  B«  MMr.  BM  IMer  Assooalea.  Sula  301.  1»41  6  SMaL  NW .  WteaTungton.  OC  2600S. 
SupplamanM  Malanat  IB  ttw  Appkcainn  ol  Kaawia  Aa  Taia.  Inc  lor  a  cartiicia  ol  public  corwamaaca  and  naoaaaily  tar  MarM 
Anawara  may  ba  Mad  by  December  3.  1964 
WaiMua  AMnaa.  mc^  c/o  lilomt  R  G«finkla.  Ga«and.  KhwaacA.  Moraa  •  Gamnkla.  1064  TNily-lira)  Sftaat  KIW .  WMHamton.  OC  20007 

Raspoaa  to  Order  64-10-99  (Mb  rasped  to  ttw  Applicallon  ol  Pegasus  Airlmes.  Inc.  lor  a  cartiteala  ol  public  connanlance  and  naoaaaily  ondar  aacbon 

aoiWMl)  to  angaga  » leijlaie/oiianaai  and  lorvgn  sdwdulad  m  tranaportabon 
Anaaiar*  may  ba  ilad  by  December  3.  1964. 

Turks  Air  Umiled.  c/o  Tlxjmas  Conlon.  Tigart  i  Roberta,  Suae  770.  800  Maryland  Avenue.  SW .  WasbingMn.  DC  20024 
Aaiaiiaiiaia  No  1  to  tw  Appacalion  ol  Turka  Air  Limrted  tor  a  Foreign  Aa  Carrwr  Permit  (AddrtKxwl  imumwawi) 
Anaaiars  may  ba  Had  by  Oacembar  7.  1884. 


i%ylB8  T.  Kaylor. 

Secretary. 

|IK  Doc  11  MM  Klad  11 
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COAIMISSION  ON  UVIL  RIGHTS 

Maryland  Advisory  Committee;  United 
States  CoiiMnission  on  Civil  Riglits 
Agenda  and  Notice  of  Public  IMeeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maryland  Advisory 
Committee  to  the  Commission  will 
convene  at  6:00  p.m.  and  will  end  at  9:00 
p.m.,  on  December  18. 1984.  at  the 
Baltimore  Human  Relations 
Commission.  Conference  Room,  100 
North  Eutaw  Street,  Baltimore. 
Maryland  21201.  The  purposes  of  the 
meeting  are  to  discuss  pflans  for  the 
1984-85  program,  update  civil  rights 
monitoring  activities,  and  develop  a 
meeting  schedule. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Mid-Atlantic  Regional  Office  at  (202) 
254-6670. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 


Dated  at  Washington,  D.C.,  November  20, 
1984. 

lohn  I.  Binkley, 

Advisory  Committee  Management  Officer. 

IFK  Dec.  S4-n843  Filed  11-23-a4.  &4S  «m| 
SNJJNO  OOOC  8336-81-M 


DEPARTIMENT  OF  COMMERCE 
international  Trade  Administration 

|A-427-098i 

Anhydrous  Sodium  Metasilicate  From 
France;  Preliminary  Results  of 
Administrative  Review  of  Antidumping 
Duty  Order 

agency:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTKM:  .Notice  of  preliminary  results  of 
administrative  review  of  antidumping 
duty  order. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  antidumping 
duty  order  on  anhydrous  sodium 
metasilicate  from  France.  The  Review 


covers  the  one  known  exporter  of  this 
merchandise  to  the  United  Stales  and 
the  period  January  1, 1983,  through 
December  31, 1983.  The  review  indicates 
the  existence  of  no  dumping  margins 
during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  not  to  assess  antidumping 
duties  on  sales  during  the  period. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  26, 1984.     - 
FOR  FURTHER  INFORMATION  CONTACT: 
|(iM:|>h  /\.  F.irno  or  I)h\  id  K.  (iha|im.ii) 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230: 
telephone:  (377-5255/2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  31, 1984.  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (FR  49 
43733)  the  final  results  of  its  last 
administrative  review  of  the 
.  antidumping  dut>  order  on  anhydrous 
sodium  metasilicate  from  France  (46  FR 
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1667,  lanoary  7, 1981)  and  announced  its 
intent  to  conduct  the  next  administrative 
review.  As  required  by  section  751  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  anhydrous  sodium 
metasilicate,  a  crystalline  silicate 
(NatSiCb)  which  is  alkaline  and  readily 
soluble  in  water.  Applications  include 
waste  paper  de-inlcing,  ore  flotation, 
bleach  stabilization,  day  processing, 
medium  or  heavy  duty  cleaning,  and 
compounding  into  other  detergent 
formulations.  Anhydrous  sodium 
metasilicate  is  currently  classifiable 
under  item  421.3400  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  one  known 
exporter  of  French  anhydrous  sodium 
metasilicate  to  the  United  States,  Rhone- 
Poulenc  S.A..  and  the  period  January  1, 
1983.  through  December  31, 1983. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
denned  in  section  772  of  the  Tariff  Act 
Purchase  price  was  based  on  the 
packed,  delivered  price  with  deductions, 
where  applicable,  for  foreign  inland 
freight,  ocean  freight,  marine  insurance, 
customs  duties,  customs  brokerage 
charges,  and  wharfage.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act, 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed,  deliverd  price  with 
adjustments,  where  applicable,  for 
foreign  inland  freight,  and  differences  in 
packing  and  credit  costs.  No  other 
adjustments  were  claimed  or  allowed 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
no  dumping  margins  exist  for  Rhone- 
Poulenc  S.A.  for  the  period  January  1, 
1983.  through  December  31, 1983. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 


first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  instruct  the 
Customs  Service  not  to  assess  dumping 
duties  on  all  appropriate  entries. 

Further,  the  Department  shall  not 
require  a  cash  deposit  of  estimated 
antidumping  duties,  as  provided  for  in 
section  353.48(b)  of  the  Commerce 
Regulations,  on  any  shipments  of  French 
anhydrous  sodium  metasilicate  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(lJ 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 
Alan  F.  HoinMr. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

November  16, 1984. 

|FR  Doc  84-30881  Piled  11-23-84:  8:45  aia| 
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[A-122-020] 

Pig  Iron  From  Canada;  Preliminary 
Results  of  Administrative  Review  of 
Antidumping  Finding  and  intent  To 
Revoke  In  Part 

AOCNCV:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

administrative  review  of  antidumping 

finding  and  intent  to  revoke  in  part. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  pig  iron  from 
Canada.  The  review  covers  the  six 
known  manufacturers  and/or  exporters 
of  this  merchandise  to  the  United  States 
and  generally  the  period  July  1, 1982, 
through  June  30, 1983.  The  review 
indicates  the  existence  of  no  dumping 
margins  during  the  period  of  review. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  not  to  assess  dumping  duties 
on  sales  during  the  period  of  review. 
The  Departrment  intends  to  revoke  the 
finding  with  respect  to  Canadian  pig 
iron  manufactured  and  exported  by 
Stelco,  Inc. 

Interested  parties  are  invtied  to 
comment  on  these  preliminary  results 
and  intent  to  revoke  in  part. 


EFFECnVE  DATE  November  26, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Helen  Askins  or  Robert  J. 
Marenick,  Office  of  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230:  telephone:  (202)  377-1130/ 
5255. 
SUPPLEMENTARY  I 


Background 

On  October  17, 1983,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (48  FR 
47041)  a  tentative  determination  to 
revoke  in  part  the  antidumping  finding 
on  pig  iron  from  Canada  (36  FR  13780, 
July  24, 1971).  On  September  28, 1983, 
the  Department  published  in  the  Federal 
Register  (48  FR  43704)  the  final  results  of 
its  last  administrative  review  of  the 
antidumping  finding  and  announced  its 
intent  to  conduct  the  next  administrative 
review.  As  required  by  section  751  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  pig  iron,  which  is  used  in 
steel  production  and  in  the  iron  foundry 
industry  for  making  iron  castings  such 
as  pipe,  automobile  castings,  and 
machine  parts.  Such  merchandise  is 
currently  classifiable  under  items 
^606.1300  and  606.1500  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  six  known 
manufacturers  and/or  exporters  of 
Canadian  pig  iron  to  the  United  States 
and  generally  the  period  July  1, 1982, 
through  June  30, 1983. 

Three  firms  did  not  ship  Canadian  pig 
iron  to  the  United  States  during  the 
period.  The  estimated  antidumping 
duties  cash  deposit  rates  for  those  firms 
will  be  the  most  recent  rate  for  each 
firm. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act, 
Purchase  price  was  based  on  the  f.o.b. 
mill  price.  No  adjustments  were  claimed 
or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act, 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  be  used  as  a  basis  of 
comparison.  Home  market  price  was 
based  on  the  f.o.b.  mill  price.  We  denied 


46454 


Federal  Register  /  Vol.  49.  No.  228  /  Monday.  November  26.  1984  /  Notices 


a  claimed  adjustment  for  freight 
equalization  because  the  expense  was 
not  included  in  the  home  market  price. 
No  other  adjustments  were  claimed  or 
allowed. 

Preliminaiy  Results  of  the  Review  and 
Intent  To  Revoke  in  Part 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminary  determine  that  the 
following  margins  exist: 


MamtBckxar/aiiporl* 

Pwnd 

at*) 

AtMx  MuMiM  UmM 

Mgoma  Start 

Corpcfton^LM. 
Oolasco  Inc 

07/01/82  to  06/30/ 

83. 
07/01/82  to  06/30/ 

83. 
07/01/82  to  06/30/ 

aa 

07/01/82  to  06/30/ 

83 
07/01/82  to  06/30/ 

83. 
07/01/82  to  10/17/ 

83. 

1 

'0 
0 

Q 

Lto 
SmIco  kic/Hicknwi 

WWm  C«Ml.  LWl 
Stolco.  toe... 

■  730 
■  0 

■  No  aWtmim  dwmg  •<•  pahod. 

As  a  result  of  our  review  we  intend  to 
revoke  the  finding  on  pig  iron  from 
Canada  with  respect  to  merchandise 
manufactured  and  exported  to  the 
United  States  by  Steico,  Inc.  Steico  had 
de  minimis  margins  during  the  period 
July  1, 1981,  through  June  30, 1982,  and 
made  ail  sales  at  not  less  than  fair  value 
during  the  period  July  1, 1982.  through 
October  17, 1983.  the  date  of  our 
tentative  determination  to  revoke  in  part 
with  regard  to  Steico.  As  provided  for  in 
§  353.54(e)  of  the  Commerce 
Regulations.  Steico  has  agreed  in  writing 
to  an  immediate  suspension  of 
liquidation  and  reinstatement  in  the 
fmding  under  circumstances  as  specified 
in  the  written  agreement.  If  the  finding  is 
revoked  with  respect  to  Steico.  if  shall 
apply  to  all  unliquidated  entries  of  pig 
iron  manufactured  and  exported  to  the 
United  States  by  Steico.  Inc.  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October  17. 
1983. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  intent  to  revoke  in  part  within  30 
days  of  the  date  of  publication  of  this 
notice  and  may  request  disclosure  and/ 
or  a  hearing  within  10  days  of  the  date 
of  publication.  Any  hearing,  if  requested, 
will  be  held  45  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  5  days  after  the  date 
of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 


The  Department  shall  intruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

Further,  as  provided  for  in  S  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  those  firms.  We  shall  not 
require  a  cash  deposit  for  any  future 
entries  from  a  new  exporter  not  covered 
in  this  or  prior  administrative  reviews, 
whose  first  shipments  occurred  after 
October  17. 1983.  and  who  is  unrelated 
to  any  reviewed  firm.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Canadian  pig  iron  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review,  intent  to 
revoke  in  part,  and  notice  are  in 
accordance  with  sections  751(a)(1)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675(a){l ), 
(cj)  and  S§  353.53  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53. 
353.54). 
Alan  F.  Hoimer, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 
November  16, 1984. 

|KR  Doc  84-301159  Filed  11-23-84:  8:4S  ami 
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IA-588-046] 

Polychloroprerte  Rubber  From  Japan; 
Final  Results  of  Adnninistrative  Review 
of  Antidumping  Finding 

agency:  International  Trade 
Administration/Import  Administration. 
Commerce. 

action:  Notice  of  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding. 

summary:  On  September  12. 1984,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
polychloroprene  rubber  from  Japan.  The 
review  covers  the  six  known 
manufacturers  and/or  exporters  of  this 
merchandise  to  the  United  States  and 
the  period  December  1, 1982,  through 
November  30, 1983. 

We  gave  interested  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results. 
We  received  no  comments.  Based  on  our 
analysis,  the  final  results  of  review  are 
unchanged  from  those  presented  in  our 
preliminary  results  of  review. 

EFFECTIVE  date:  November  26. 1984. 


FON  FURTHCN  INFORMATION  CONTACT: 

Phyllis  Derrick  or  John  Kugelman,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 

telephone:  (202)  377-3601. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  12, 1984,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (49  FR  35820)  the  preliminary 
results  of  its  last  administrative  review 
of  the  antidumping  finding  on 
polychloroprene  rubber  from  Japan  (38 
FR  35393,  December  6, 1973).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  polychloroprene  rubber,  an 
oil  resistant  synthetic  rubber  also 
known  as  polymerized  chlorobutadiene 
or  neoprene,  currently  classifiable  under 
items  446.1521  and  446.2000  of  the  Tariff 
Schedules  of  the  United  States 
Annotated.  The  review  covers  the  six 
known  Japanese  manufacturers  and/or 
exporters  of  this  merchandize  to  the 
United  States  and  the  period  December 
1, 1982,  through  November  30, 1983. 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  The  Department 
received  no  written  comments  or 
requests  for  a  hearing.  Based  on  our 
analysis,  the  final  results  of  our  review 
are  the  same  as  those  presented  in  the 
preliminary  results  of  review,  and  we 
determine  that  the  following  margins 
exist  for  the  period  December  1, 1982. 
through  November  30, 1983: 


Manulaclurar/npoilar 


D«i*i  Kagaku  Kogyo.  K.K 

0«*i  Kagaku  Kogyo.  K  K  /Koai  Swigyo  Co..  Ud. 

Mitaui  Bunan  K  K _ 

Sttooa  Naoprana,  K.K 

Showa  Naoprana.  K  K  /Hoai  Sangye  Co..  IM.. 

Suzugo  Corporatian __.„__. 

Toyo  Soda  Manulaciutog  Co..  LW 

Toyo  Soda  ManuCclunnB  Co..  Ltd./Hoai  Sanwo 
Col..  Lid 


Margn 
(percanl) 


'0 
'55 

•0 
0 

•0 
'SS 
"0 


'  No  ihpmantt  dunng  Vm  pahod. 

The  Department  shall  instruct  the 
Customs  Service  not  to  assess  dumping 
duties  on  all  appropriate  entries. 

Further,  as  provided  for  by  §  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  upon  the  above  margins  shall  be 
required  on  future  shipments  from  these 
firms.  The  Department  shall  not  require 
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a  cash  deposit  of  estimated  antidumping 
duties  for  future  entries  from  a  new 
exporter  not  covered  in  this  or  prior 
reviews,  whose  first  shipments  of 
polychloroprene  rubber  occurred  after 
November  30, 1983  and  who  is  unrelated 
to  any  reviewed  firm.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Japanese  polychloroprene 
rubber  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice. 
These  deposit  requirements  shall  remain 
in  effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders  as  early  as  possible 
after  the  Department's  receipt  of  the 
requested  information. 

This  administration  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 
Alan  F.  Hobner, 

Deputy  Assistant  Secretary  for  Import 
Administration.  < 

November  15, 1984. 

|FR  Doc  84-30880  Filed  11-23-84:  8:45  •m) 
WLUNO  CODE  3S10-O»4t 


(A-469-404] 

Potassium  Chloride  From  Spain; 
Termination  of  Antidumping  Duty 
Investigation 

AGENCY:  International  Trade 
Administration,  Import  Administration. 
Commerce. 
ACTION:  Notice. 

summary:  On  November  8. 1984. 
counsel  for  AMAX  Chemicals,  Inc.  and 
Kerr-McCee  Chemical  Corporation 
withdrew  their  antidumping  petition, 
filed  on  March  29, 1984,  on  potassium 
chloride  from  Spain.  Based  on  the 
withdrawal,  we  are  terminating  the 
antidumping  investigation. 
EFFECTIVE  DATE:  November  8, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Wilson,  Office  of 
Investigation,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230.  telephone:  (202) 
377-5288. 
SUPPLEMENTARY  INFORMATION: 

Cas«  History 

On  March  29. 1984.  we  received  a 
petition  filed  by  AMAX  Chemicals  Inc.. 
Lakeland.  Florida,  and  Kerr-McGee 


Chemical  Corporation.  Oklahoma  City. 
Oklahoma,  on  behalf  of  the  U.S. 
producers  of  potassium  chloride  who 
represent  a  major  portion  of  that 
industry.  In  compliance  with  the  filing 
requirements  of  S  353.36  of  our 
regulations  (19  CFR  353.36),  the  petition 
alleges  that  imports  of  the  subject 
merchandise  from  Spain  are  being,  or 
are  likely  to  be  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  investigation.  We  notified 
the  rrC  of  our  action  and  inititated  such 
an  investigation  on  April  18, 1984  (49  FR 
18005).  On  May  14. 1984.  the  ITC 
determined  that  there  is  a  reasonable 
indication  that  imports  of  potassium 
chloride  from  Spain  are  materially 
injuring  a  U.S.  industry  (49  FR  21813). 

We  presented  a  questionnaire 
concerning  the  allegations  to  Comercial 
de  Potasas,  S,A„  (COPSA).  the  only 
known  Spanish  exporter  of  potassium 
chloride,  in  Madrid,  on  May  7, 1984,  and 
requested  a  response  by  June  6, 1984.  On 
June  14, 1984  we  received  a  response 
from  COPSA.  Additional  information 
was  received  on  July  10, 1984.  Based  on 
information  contained  in  the  response 
we  preliminarily  determined  that 
potassium  chloride  from  Spain  was 
being  sold  in  the  United  States  at  less 
than  fair  value  (49  FR  35848).  The 
estimated  weighted-average  margin  was 
43.65  percent.  In  accordance  with 
section  773(a)  of  the  Act,  we  conducted 
a  verification  of  the  correctness  of  the 
response  through  examination  of  source 
documents  on  September  11, 1984,  in 
New  York,  N.Y.  and  on  September  24 
through  September  26, 1984  in  Madrid, 
Spain. 

Our  notice  of  preliminary 
determination  provided  interested 
parties  an  opportunity  to  submit  views 
orally  and  in  writing.  We  did  not  hold  a 
public  hearing,  because  none  of  the 
interested  parties  requested  a  hearing. 

Scope  of  InvestigatioD 

The  product  covered  by  this 
investigation  is  potassium  chloride, 
currently  provided  for  under  item 
480.5000  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  Since  COPSA 
is  the  sole  Spanish  exporter  of  this 
merchandise  we  limited  our 
investigation  to  this  one  firm.  We 
investigated  100  percent  of  sales  of  this 
merchandise  by  COPSA  to  the  United 
States  during  the  period  October  1. 1983, 
through  March  31. 1984. 


Withdrawal  of  Petition 

On  November  8. 1984.  counsel  for 
petitioners  notified  us  that  they  were 
withdrawing  their  petition,  and 
requested  that  the  investigation  be 
terminated.  Under  section  734(a)  of  the 
Act.  upon  withdrawal  of  a  petition,  the 
administering  authority  may  terminate 
an  investigation  after  giving  notice  to  all 
parties  to  the  investigation.  We  have 
notified  all  parties  to  the  investigation  of 
petitioners'  withdrawal  and  our 
intention  to  terminate,  and  we  have 
consulted  with  the  International  Trade 
Commission.  We  have  determined  that 
termination  of  this  case  is  in  the  public 
interest. 

For  these  reasons,  we  are  terminating 
our  investigation  of  potassium  chloride 
from  Spain. 

Dated:  November  16. 1984. 
Alan  F.  Hoimer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc  84-30802  Piled  11-23-84: 8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

International  Whaling  Commlaaton; 
{Meetings 

aoency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

action:  Notice  of  meetings. 

SUMMARY:  NOAA  makes  use  of  an 
Interagency  Committee  to  assist  in 
preparing  for  meetings  of  the 
International  Whaling  Commission 
(IWC).  This  notice  sets  forth  guidelines 
for  participation  on  the  Committee  and  a 
tentative  schedule  of  meetings  and  other 
important  dates. 

date:  November  26, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Rootes  or  Dean  Swanson,  Office 
of  International  Fisheries,  National 
Marine  Fisheries  Service,  Department  of 
Commerce,  Washington,  D.C.  20235. 
Phone:  (202)  634-7303. 
SUPPt-EMENTARY  INPORMATKNT.  Tlie 
Secretary  of  Commerce  is  charged  with 
the  responsibility  of  discharging  the 
obligations  of  the  United  States  under 
the  International  Convention  for  the 
Regulation  of  Whaling,  1946.  This 
authority  has  been  delegated  to  the 
Administrator  of  NOAA.  The  U.S. 
Commissioner  to  the  IWC  has  primary 
responsibility  with  the  Secretary  of 
State  for  the  preparation  and  negotiation 
of  United  States  positions  on 
international  issues  concerning  whaling 
and  for  all  matters  involving  the  IWC 
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He  is  assisted  by  the  Oepartment  of  the 
Interior,  the  Marine  Mammal 
Commission,  and  other  interested 
agencies. 

Each  year  NOAA  conducts  a  series  of 
meetings  and  other  actions  to  prepare 
for  the  annual  meeting  of  the  IWC  which 
is  held  in  the  snnmier.  The  major 
purpose  of  the  preparatory  meetings  is 
to  provide  for  participation  in  the 
development  of  policy  by  members  of 
the  public  and  non-governmental 
organizations  interested  in  whale 
conservation.  NOAA  believes  that  this 
participation  is  important  for  the 
effective  development  and 
implementation  oi  United  States  policy 
concerning  whaling,  and  such 
participation  is  and  shall  continue  to  be 
a  prerequisite  to  the  establishment  of 
United  States  negotiating  positions  for 
IWC  meetings. 

Because  the  meetings  discuss  United 
States  negotiating  positions,  the 
substance  of  the  meetings  must  be  kept 
confidential.  For  example,  proposed 
positions  papers  that  may  be  circulated 
at  a  meeting  for  discussion  cannot  be 
removed  from  the  meeting  site  and  must 
be  collected  at  the  close  of  each 
meeting. 

Any  United  States  citizen  with  an 
identifiable  interest  in  United  States 
whale  conservation  policy  may 
participate,  but  NOAA  reserves  the 
authority  to  inquire  about  the  interests 
of  any  person  who  appears  at  a  meeting 
and  to  determine  the  appropriateness  of 
that  person's  participation.  Persons  who 
represent  foreign  interests  may  not 
attend.  These  stringent  measures  are 
necessary  to  protect  the  con^dentiality 
of  United  States  negotiating  positions 
and  are  a  necessary  basis  for  the 
relatively  open  process  of  preparing  for 
IWC  meetings  that  characterizes  current 
practice. 

The  tentative  schedule  of  meetings, 
including  those  of  the  IWC  and 
deadlines  for  the  preparation  of  position 
papers  during  1985  is  as  follows: 

March  1 — Interagency  Committee 
Meeting  to  initiate  preparations  for  the 
July  rWC  meetings.  Any  subcommittees 
that  may  be  required  to  address  specific 
issues  will  be  constituted.  Interested 
persons  who  are  unable  to  attend  are 
welcome  to  submit  comments  and 
recommendations  to  the  U.S. 
Commissioner  for  consideration  at  the 
meeting  or  anytime  thereafter.  Such 
submissions  shoukl  be  sent  to:  Dr.  John 
V.  Byrne.  United  States  Commissioner  to 
the  Intematioaal  Whaling  Conunission. 
Oregon  Slae  University.  Corvallis. 
Oregon  97331.  with  a  copy  to  Becky 
Rootes  or  Dean  Swaason  at  the  address 
above. 


March  IS — Nominations  for  the 
United  States  Delegation  to  the  July 
IWC  meetings  are  due  to  the  U.S. 
Commissiooer.  All  persons  wishing  to 
be  considered  pursuant  to  the  U.S. 
Commissioner's  recommendation  to  the 
Department  of  State  concerning  the 
composition  of  the  Delegation  should 
ensure  that  nominations  are  received  by 
this  date.  Prospective  Congressional 
advisors  to  the  Delegation  should 
contact  the  Department  of  State  directly. 

April  22 — (approximate  date) 
Anticipated  Interagency  Committee 
meeting  following  receipt  of  the 
preliminary  agenda  for  the  June  IWC 
meetings  which  is  due  to  be  circulated 
by  the  IWC  Secretariat  on  or  before 
April  7.  The  meeting  will  review  the 
preliminary  agenda  and  proposed 
additions  to  this  agenda,  all  of  which 
will  be  available  at  the  meeting.  The 
date  and  location  for  this  meetings  will 
be  confirmed  as  soon  as  the  preliminary 
agenda  is  received. 

/4/7ri/ 2P— Forward  United  States 
agenda  changes  to  the  IWC  Secretariat. 

May  10 — Draft  position  papers  due  to 
the  U.S.  Commissioner. 

May  10-July  14 — Prenegotiations. 

May  17 — Due  date  for  circulation  of 
the  provisional  agenda  by  the  IWC 
Secretariat  This  "second  draft"  of  the 
agenda  reflects  any  additions  submitted 
by  member  countries  and  stands  until 
considered  by  the  Commission  at  the 
opening  session  of  its  Annual  Meeting. 

June  14 — Revised  position  papers  due 
to  the  U.S.  Commissioner. 

June  26 — Final  Interagency  Committee 
Meeting  to  consider  United  States 
position  papers  and  discuss 
arrangements  for  the  Delegation's  work. 

June  29-July  70— Annual  Meeting  of 
the  Scientific  Committee.  Bournemouth. 
U.K. 

July  7 7-7 J— Technical  Committee 
subcommittee  and  working  group 
meetings  (on  aboriginal  subsistence 
need  for  whaling,  infractions,  humane 
killing,  and  such  other  meetings  as  may 
be  scheduled),  and  preliminary  meetings 
of  the  Finance  and  Administration 
Committee. 

July  74— Meeting  of  the  United  States 
Delegation,  site  to  be  determined, 
Bournemouth,  U.K. 

July  75-7ff— 37th  Annual  Meeting  of 
the  IWC,  Bournemouth.  U.K.  Persons 
who  would  like  to  be  included  in  these 
meetings  may  contact  Becky  Roots  or 
Dean  Swanson  at  the  address  or 
telephone  number  provided  above  to 
obtain  meeting  times  and  locations. 


Dated:  November  19. 19M. 
WilliMi  G.  Conkw. 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

|FR  Doc  M-MNM  PIM  II-tS-M:  MS  am) 


National  Technicai  fctforawtton 
Service 

Intent  To  Grant  Exchisiva  Patent 
Ucanse;  Catua  Corp. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Cetus 
Corporation,  having  an  office  in 
Emeryville,  California  94608,  an 
exclusive  right  to  practice  the  inventions 
embodied  in  U.S.  Patents  No.  4.356.117, 
No.  4,359,457,  No.  4,397,843  and  No. 
4,440,747  and  U.S.  Patent  Applications 
Serial  No.  6-350,222.  Serial  No.  6-399,257 
and  Serial  No.  6-456.401  all  relating 
Ricin  Anti  T-Cell  Monoclonal  Antibody 
Conjugates.  The  patent  rights  in  these 
inventions  are  being  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  41  CFR  101-4.1.  The  proposed 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice.  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the 
proposed  license  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the  Office 
of  Federal  Patent  Licensing.  NTIS.  Box 
1423.  Springfield.  VA  22151. 
Douglas ).  Campion. 
Office  of  Federal  Patent  Licensing.  US. 
Department  of  Commerce.  National  Technical 
Information  Service. 

|7R  Doc  84-10886  FiM  11-23-S4:  8:46  MBj 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  Umit  for  Certain 
Cotton  Textile  Products  From  the 
People's  Republic  of  China 

November  20, 1964. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA)  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
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published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
27. 1984.  For  further  information  contact 
Jane  Corwin.  International  Trade 
Specialist  (202/377-4212). 

Background 

A  CITA  directive  establishing  import 
limits  for  specified  categories  of  cotton, 
wool  and  man-made  fiber  textile 
products,  including  Category  347/348, 
produced  or  manufactured  in  the 
People's  Republic  of  China,  and 
exported  during  the  twelve-month 
period  which  began  on  January  1. 1984. 
was  published  in  the  Feideral  Register  on 
December  22, 1983  (48  PR  56626).  Under 
the  terms  of  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  August  19. 1983.  and  following 
agreement  in  consultations, 
carryforward  in  the  amount  of  91.798 
dozen  is  being  applied  to  the  1984 
agreement  year  limit  for  this  category. 
The  amount  of  carryforward  used  this 
year  will  be  deducted  from  the  limit 
established  for  Category  347/348  in  1985. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 

1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754).  and  November  9. 

1984  (49  FR  44782). 
Walter  C  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  20, 1984. 

Committea  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington. 
DC. 

Dear  Mr.  Commissioner  Tliis  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  19, 1983  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements  which 
established  levels  or  restr.iint  for  certain 
specified  categories  of  cotton  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  1984. 

Effective  on  November  27, 1984,  the 
directive  of  December  19, 1983  is  hereby 
further  amended  to  adjust  the  previously 
established  level  of  restraint  for  Category 
347/348  to  2.019,547  dozen  '  under  the 
Bilateral  Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  19, 1983.» 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|Flt  Doc.  84-30894  Piled  11-23-84: 9M  ami 
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Adjusting  Import  Restraint  Umlts  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Mexico 

November  20, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
27. 1984.  For  further  information  contact 
Ann  Fields.  International  Trade 
Specialist  (202)  377-4212. 

Background 

The  Governments  of  the  United  States 
and  Mexico  have  exchanged  notes 
amending  their  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  February  26. 1979.  as  extended,  to 
establish  new  designated  consultation 
levels  for  Categories  433.  443.  and  604 
and  amend  the  specific  limits  for 
trousers  in  Categories  347/348  and  647/ 
648,  produced  or  manufactured  in 
Mexico  and  exported  during  the  twelve- 
month period  which  began  on  January  1. 
1984.  The  letter  published  below  to  the 
Commissioner  of  Customs  makes  the 
foregoing  adjustments  under  the  terms 
of  the  amended  bilateral  agreement.  The 
limits  for  Category  347/348  and  its 
sublimits  are  being  further  adjusted  to 
include  flexibility  in  the  form  of 
carryover,  partial  carryforward  and 
swing,  increasing  the  overall  limit  to 
1,046.392  dozen  and  each  of  the 
sublimits  to  629.143  dozen. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607).  December  30, 1983 


*  The  level  has  not  l>een  adjusied  to  account  for 
any  imports  exported  after  Decenil>er  31, 1963. 

*  The  Agnrement  provide*,  in  part,  that  (a)  with 
the  exceplioii  of  Category  315.  any  specific  limit 
may  l>e  exceeded  by  not  more  than  S  percent  of  its 


square  yards  equivalent  total,  provided  that  the 
amount  of  the  increase  is  compensated  for  by  an 
equivalent  square  yard  equivalent  decrease  in  one 
or  more  other  specific  limits  in  that  agreement  year, 
(b)  the  specific  limits  for  certain  categories  may  l>e 
increased  for  carryforward,  and  (c)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement 


(48  FR  57584).  April  4. 1984  (49  FR 

13397).  June  28. 1984  (49  FR  26622).  and 

July  16. 1984  (49  FR  28754). 

Walter  C  Lenahan. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

November  20, 1984. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  D.C. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  9, 1983.  as  amended, 
from  the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements,  which 
established  restraint  limits  for  certain  cotton, 
wool  and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Mexico  and 
exporting  during  1984. 

Effective  on  November  27, 1984,  the 
directive  of  December  9, 1983,  as  amended,  is 
hereby  further  amended  to  include  the 
following  adjusted  restraint  limits  for  the 
indicated  categories: 


Category 

Adiusied  12-<nonm  rMtraint  kmils  ' 

347/348 

1,046,212  dozan  of  wNdi  not  more  than 

443 

829.143  donn  «ha«  be  in  Category  347 

ma  not  mora  mi/\  629.143  dozen  tfiaS  tM 
in  Calegory  348. 
5  000  dozen. 

647/648 

1.386.200-  dozen  ol  wtiich  not  mora  lt«n 

831.720  dozw  ihrt  IM  in  Catsgory  647 
and  not  more  Itwn  831.720  dozen  snaS  tw 
in  Category  648 

■  Ttic  raslraini  limMs  Itave  not  txan  adiualed  lo  •ocourd  lor 
imports  exported  attar  Oacembar  31,  1983. 

Also  effective  on  November  27, 1984,  the 
directive  of  December  9, 1983  is  further 
amended  to  establish  the  following  restraint 
limits  for  wool  and  man-made  fiber  textiles 
and  textile  products  in  Categories  433  and 
604,  produced  or  manufactured  in  Mexico  and 
exported  during  1984: 


Category 

\2-moH»\  restraint  limil  > 

433 

604  .„.       

9.000  dozen. 

3.950.000  pound*  of  Mt<ic*i  not  mora  than 

1.000.000    pound*    shal    IM    m    TSUSA 

310.SO*9. 

■  Th*  raalraint  limits  have  not  iMan  adjudad  to  account  tor 
imports  exported  attar  Dacambar  31,  1963. 

Textile  products  in  Categories  433  and  604 
pt.'  which  have  been  exported  to  the  United 
States  prior  to  January  1. 1964  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  433  and  604 
pt.'  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b)  or  1484 
(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


■  In  Category  604,  all  T.S.U.SA.  numbers  except 
310.5049. 


48458 
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exception  to  the  rulemaking  provisions  of  5 
U.S.C  533. 

Sincerely. 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFK  Doc  M-anwj  FiM  n-Z3-M:  1:45  wb| 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANOICAPPEO 

ProcurwiMfit  Uat  1985;  Establishment; 
Correction 

In  FR  Doc.  84-27673  appearing  at  page 
41195  in  the  issue  for  Friday,  October  19, 
1984.  make  the  following  corrections: 

1.  On  page  41200,  first  column,  under 
CLASS  7510,  Binder,  Looseleaf,  Three 
Ring  {IB],  the  second  line  reading  "7510- 
00-889-3494"  should  read  under  "Binder. 
Looseleaf,  Three  Ring  (SH)". 

2.  On  page  41203,  first  column,  under 
CLASS  8105,  Coin  Bags,  delete  the  fifth 
and  sixth  line  reading  "8105-00-NSH- 
0007  50%  of  Gov't  requirements". 

3.  On  page  41205,  third  column,  under 
U.S.  Postal  Service  Items,  Pocket. 
Imitation  Leather  reading  "(IB)"  should 
read  "(SH)". 

4.  On  page  41209.  first  column,  mid- 
way down  under  Smithsonian 
Institution,  third  line  should  read  "1111 
North  Capitol  Street,  NE.". 

5.  On  page  41209,  second  column,  the 
tenth  line  from  the  bottom,  should  read 
"400  7th  Street  SW.,  Washington.  D.C.". 
C  W.  Fletcfaar. 

Executive  Director. 

in  Ddc  M-30H1  FIM  11-Z3-S4: 1:46  ami 
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Procurement  List  1985;  Additions 

AOeMCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  Procurement  List. 


summary:  This  action  adds  to 
Procurement  List  1985  commodities  to  be 
produced  by  and  a  service  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped.. 
EFFECTIVE  DATE:  November  26. 1984. 
AOORESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202. 
FOR  niNTNlR  MPOMNATION  CONTACT: 
C.W.  Fletcher,  (703)  557-1145 


SUWLCMCNTARV  MFONMATION:  On  April 
27,  June  29  and  July  9, 1984,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (49  FR  18152.  49  FR 
26790  and  49  FR  27969)  of  proposed 
additions  to  Procurement  List  1985, 
October  19, 1984  (49  FR  41195). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^t8c,  85  Stat.  77. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  service  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  to  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  Procurement  List  1985: 

U.S.  Postal  Service  Items 

Dividers,  Steel:  P.S.  Item  No.  124-C-lt4:  PS. 

Item  No.  124-C-234;  P.S.  Item  No.  124-R-54: 

PS.  Item  No.  124-R-114. 
(Requirements  for  USPS  Western  and 

Southern  Regions  only) 

SIC734S 

janitorial  Service.  United  States  Mission  to 
the  United  Nations.  799  United  Nations 
Plaza.  New  York. 

C.W.  Fletdter. 

Executive  Director. 

IFR  Doc  84-.TOS53  Fil«J  11-23-84.  ri;4S  ami 
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Procurement  Ust  1985;  Proposed 
Additions 

AOCNCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

Procurement  list. 

SUMMARY:  The  Committee  has  received 

proposals  to  add  to  Procurement  List 
1985  commodities  to  be  produced  by  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

Comments  must  be  received  on  or 
before:  December  26, 1964. 


ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77.  Its  purpose  is  to 
provide  interested  persons  and 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1985,  October  19, 1984 
(49  FR  41195): 

Class  5340 

Strap.  Webbing:  5340-00-286-6895 

Class  6515 

Bag.  Tube  Feeding:  6515-00-461-2049 

Class  7510 

Envelope.  Transparent.  7510-00-687-2664 
(Requirements  for  GSA  Regions  7.  8.  9  and  10 
only) 

Class  7930 

Cleaning  Compound:  7930-00-177-521",  7930- 
00-940-7036.  "930-00-958-6033 

SIC  7349 

janitorial/Custodial,  U.S.  Court  of  Appeals 
and  Post  Office.  7th  and  Mission  Street. 
San  Francisco.  California 

Janitorial/Custodial.  Social  Security  Complex 
Woodlawn  Annex  and  Supply  Buildings 
6401  Security  Boulevard  Baltimore. 
Maryland 

SIC  7369 

Commissary  Shelf  Stocking  and  Custodial 
Service  Plattsburgh  Air  Force  Base.  New 
York 

Commissary  Shelf  Stocking  and  Custodial 
Service  Randolph  Air  Force  Base.  Texas. 
CW.  Fletcher. 
Executive  Director 

(FR  Doc.  M-.%s.'<2  FUed  11-23-M.  t:4S  mnl 

BiLUNQ  cooc  (aao-ss-M 

COPYRIGHT  ROYALTY  TRIBUNAL 
|Docl(«tNo.CRTS4-2) 

1 983  Jukebox  Royslty  Distribution       <• 
Proceeding 

In  accordance  with  17  U.S.C.  116(c)(3). 
the  Copyright  Royalty  Tribunal 
(Tribunal)  declares  the  existence  of  a 
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controversy  concerning  the  distribution 
of  the  1983  jukebox  royalties. 

After  examining  the  claims  to  1983 
jukebox  royalties,  voluntary  agreements, 
and  motions  to  distribute  of  the 
claimants,  the  Tribunal  has  determined 
to  make,  partial  distribution  of  the  1983 
jukebox  royalties  on  December  20, 1984. 
The  Tribunal  has  concluded  that  partial 
distribution  of  the  jukebox  royalties 
provides  an  appropriate  balance 
between  the  mandate  of  the  Copyright 
Act  for  prompt  distribution  of  royalties 
not  in  controversy  and  the  obligation  of 
the  Tribunal  to  protect  the  rights  of  all 
claimants.  The  Tribunal  is  restricting 
partial  distribution  to  those  claimants 
who  have  received  royalties  in  previous 
jukebox  royalty  distributions.  Our 
partial  distribution  allocation  does  not 
limit  or  prejudge  our  disposition  of 
claims  in  the  1983  proceeding. 

It  is  therefore  ordered  that  Italian 
Book  Corporation  receive  95%  of  their 
negotiated  agreement  and  that  95%  of 
the  remainder  of  the  1983  royalty  fund 
be  distributed  to  the  designated  common 
agent  of  the  American  Society  of 
Composers,  Authors  and  Publishers 
(ASCAP).  Broadcast  Music  Inc.  (BMI). 
and  SESAC,  on  December  20, 1984. 

The  Tribunal  subsequently  will 
determine  if  evidentiary  hearings  will  be 
conducted  in  this  proceeding. 

Dated:  November  19, 1984. 
Edward  W.  Ray, 

Chairman. 

|FR  Doc.  S4-3aai2  Filed  11-23-84:  8:4S  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Naval  Researctt  Advisory  Committee; 
Partially  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  it  hereby  given  that 
the  Naval  Research  Advisory 
Committee  (NRAC)  Mid-Depth  Sea  Floor 
Technology  Panel  will  meet  on  13-14 
December  1984,  at  the  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  Virginia.  The  agenda  will 
include  technical  briefings  on  the 
stragetic  implications  of  exploring  mid- 
depth  ocean  topography  for  naval 
operations.  The  first  session  will 
commence  at  9:30  a.m.  and  terminate  at 
10:30  a.m.  on  13  December  1984.  The 
second  session  will  commence  at  10:30 
a.m.  and  terminate  at  3:30  p.m.  on  13 
December  1984.  The  third  and  final 
session  will  commence  at  8:30  a.m.  and 
terminate  at  4:15  p.m.  on  14  December. 
The  first  session  on  13  December  will  be 


open  to  the  public.  The  remaining  two 
sessions  on  13  and  14  December  will  be 
closed  to  the  public 

The  purpose  of  the  meeting  is  to 
examine  the  strategic  implications  of 
exploring  mid-depth  ocean  topography 
for  naval  operations,  and  the  utility  of 
currently  demonstrated  technology  for 
utilizing  sea  floor  topography.  The  open 
session  will  consist  of  opening  remarks 
relating  to  the  task  of  the  panel  and  a 
discussion  of  the  topics  to  be  studied. 
The  remaining  sessions  of  the  meeting 
will  consist  of  classified  information 
that  is  specifically  authorized  under 
criteria  established  by  Executive  order 
to  be  kept  secret  in  the  interest  of 
national  defense  and  is  in  fact  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  the  2nd  and  3rd  sessions  of  the 
meeting.  The  Secretary  of  the  Navy, 
therefore,  has  determined  in  writing  that 
the  public  interest  requires  that  the  2nd 
and  3rd  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  Hsted  in  section 
552b(c){l)  of  title  5,  JUnited  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  M.  B. 
Kelley,  U.S.  Navy  Office  of  Naval 
Research  (Code  lOON).  800  North  Quincy 
Street.  Arlington,  VA  22217.  Telephone  * 
number  (202)  696-4870. 

Dated:  November  19, 1984. 
William  F.  Roos.  Jr.. 

Lieutenant,  JAGC,  U.S.  Naval Resene, 
Federal  Registration  Liaison  Officer. 

FR  Doc.  S4-30B31  Filed  11-23-S4:  8:4S  un| 
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Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Underwater  Systems  Center 
(NUSC)  Review  Team  of  the  Naval 
Research  Advisory  Committee  (NRAC) 
Panel  on  Laboratory  Oversight  will  meet 
on  11-12  December,  1984,  at  the  Naval 
Underwater  System  Center,  Newport, 
Rhode  Island.  The  agenda  will  include 
technical  briefings  by  NUSC 
departments  which  will  allow  the  team 
to  make  a  thorough  evaluation  of  the 
scientific,  technical  and  engineering 
health  of  the  activity.  Sessions  of  the 
meeting  will  commence  at  8:30  A.M.  and 
terminate  at  4:30  PM.  on  11  and  12 
December  1984.  The  entire  meeting  will 
be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to  ■ 
examine  the  scientific  technical  and 
engineering  health  of  NUSC  The  entire 


meeting  will  consist  of  classified 
information  that  is  s(>ecifically 
authorized  imder  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  Secretary  of  the  Navy, 
therefore,  has  determined  in  writing  that 
the  public  interest  requires  that  the 
entire  meeting  be  closed  to  the  public 
because  it  wiU  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  M.  B. 
Kelley,  U.S.  Navy,  Office  of  Naval 
Research  (Code  lOON),  800  North  Quincy 
Street,  Arlington,  VA  22217.  Telephone 
number  (202)  696-4870. 

Dated:  November  19, 1964. 

WUIiam  F.  Root,  fr^ 

Lieutenant,  JAGC.  U.S.  Naval  Reserve. 
Federal  Register  Liaison  Officer. 

|FK  Doc  S4-30S32  Filed  11-23-84:  8.-4S  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Compensatory  Education  Programs; 
Intent  To  Compromise  Claim 

agency:  Department  of  Education. 
action:  Notice  of  intent  to  compromise 
claim.  

summary:  Notice  is  given  that  the 
Secretary  intends  to  compromise  a  claim 
against  tbe  Mississippi  Department  of 
Education  now  pending  before  the 
Education  Appeal  Board,  Docket  Na  Z- 
(134}-84  (31  U.S.C  3711;  20  U.S.C. 
1234a(f)). 

DATE:  Interested  persons  may  comment 
on  the  proposed  action  by  submitting 
written  data,  views,  or  arguments  on  or 
before  January  10, 1985. 
ADDRESSES:  Comments  should  be 
addressed  to  Ms.  Kay  Rigling,  Office  of 
the  General  Counsel.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW.. 
(Room  4087.  FOB-6),  Washington,  D.C. 
,20202. 

SUPPLEMENTARY  INFORMATION:  The 
claim  in  question  arose  from  an  audit 
conducted  by  the  Office  of  Inspector 
General  in  the  U.S.  Department  of 
Education.  The  auditors  examined 
programs  under  Title  I  of  the  Elementary 
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and  Secondary  Education  Act  of  1965 
(20  U.S.C  2701  et  seq.]  as  administered 
by  the  Mississippi  Department  of 
Education  (SEA)  and  as  implemented  by 
selected  local  educational  agencies 
(LEAs)  during  tiie  period  from  July  1980 
through  February  1982. 

Under  Title  1,  Federal  funds  were 
provided  to  LEAs,  through  SEAs  such  as 
the  Mississippi  Department  of 
Education,  for  programs  "which 
contribute(d]  particularly  to  meeting  the 
special  educational  needs  of 
educationally  deprived  children"  in 
areas  with  high  concentrations  of 
children  from  low-income  families  (20 
U.S.C  2701).  Title  1  funds  could  be  used 
only  to  provide  supplemental 
educational  services  to  children  who 
were  both  educationally  deprived  and 
resided  in  specified  low-income  areas 
SEAs  had  the  responsibility  for 
administering  the  Title  I  program,  in 
order  to  participate  in  Title  I.  an  SEA 
had  to  provide  assurances  that  Title  I 
funds  would  be  used  only  for  projects 
that  met  all  the  Title  I  requirements  and 
that  had  been  approved  by  the  SEA. 

During  the  course  of  the  audit,  the 
auditors  discovered  that  one  LEA — 
Holmes  County — had  charged  to  its  Title 
I  project  the  costs  of  services  that 
benefited  other  progarms  and  cost 
objectives.  For  example,  the  auditors 
found  that  the  LEA  charged  a  greater 
percentage  of  its  central  office 
administrative  costs  to  the  Title  I  project 
than  was  warranted  by  the  number  of 
Title  I  personnel  comprising  the  central 
office  staff.  Likewise,  the  LEA  chargnd 
the  total  salaries  of  a  central  office 
receptionist  and  a  printer  to  the  Title  I 
project  even  though  they  provided 
services  that  benefited  all  central  office 
programs  and  operations.  The  auditors 
also  found  that  the  LEA  paid  an 
excessive  cost  for  newspapers  used  in 
Title  I  reading  classes  and  that  the  LEA 
charged  the  Title  I  project  for  consultant 
services  that  primarily  benefited  the 
LEA  as  a  whole.  Based  on  these 
fmdings,  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
(Assistant  Secretary)  notified  the  SEA  in 
a  Hnal  determination  letter  dated 
September  29, 1983  that  the  SEA  had  to 
repay  $44,433  for  the  misexpenditure  of 
Title  I  funds  by  the  Holmes  County  LEA. 

In  partial  resolution  of  the  claim,  the 
Holmes  County  LEA  used  local  funds  to 
restore  $27,144  to  the  LEA's  Fiscal  Year 
1982  Title  I  project,  thereby  satisfying  all 
but  $17,289  of  the  $44,433  claim.  The 
SEA  appealed  the  balance  to  the 
Education  Appeal  Board  (EAB).  but  no 
proceedings  have  yet  occurred. 

To  resolve  the  balance  of  the  claim, 
the  SEA  has  offered  to  repay  to  the 


Department  $10,664.  When  this  amount 
is  added  to  the  $27,144  of  local  funds 
that  the  LEA  restored  to  its  Title  I 
project,  the  SEA  and  LEA  will  have 
account  for  $37,808  of  $44,433,  or  85 
percent  of  the  original  claim. 

The  Secretary  proposes  to  accept  the 
SEA'S  offer  and  to  compromise  the 
remaining  claim  of  $17,289  to  $10,664. 
Given  the  substantial  amount  that  the 
SEA  and  LEA  will  have  accounted  for. 
and  the  cost  of  litigating  the  claim 
through  the  appeal  process,  the 
Secretary  has  determined  that  it  would 
not  be  practical  or  in  the  pubhc  interest 
to  continue  this  proceeding.  Moreover, 
the  Assistant  Secretary  is  satisfied  that 
the  practice  which  resulted  in  the  claim 
has  been  corrected  and  will  not  recur. 
This  proposed  compromise  will  not 
adversely  affect  any  other  audit 
proceeding  currently  pending  before  the 
EAB. 

For  further  information:  The  public  is 
invited  to  comment  on  the  Secretary's 
intent  to  compromise  this  claim. 
Additional  information  may  be  obtained 
by  writing  to  Ms.  Kay  Rigling  at  the 
address  given  at  the  beginning  of  this 
notice. 

(31  U.S.C.  3711:  20  U.S.C.  12343(0) 
(Catalog  of  Federal  Domestic  Assistance  No 
84.010,  Educationally  Deprived  Children — 
Local  Educational  Agencies  and  No.  84.012. 
Educationally  Deprived  Children — State 
Administration) 

Dated:  November  20. 1984. 
T.H.  Bell, 
Secretory  of  Education. 

|FR  Doc  84-30873  Filed  n-Z3-M:  8:45  anil 
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Law-Related  Education  Program; 
Application  Notice  for  New  Project  for 
Fiscal  Year  1985 

AGENCY:  Department  of  Education. 
ACTION:  Application  Notice  for  New 
Projects  for  Fiscal  Year  1985. 

Applications  are  invited  for  new 
projects  under  the  Law-Related 
Education  Program. 

Authority  for  this  program  is 
contained  in  section  583(b)(4)  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981  (ECIA),  as 
amended  by  Pub.  L  98-312. 

This  program  issues  awards  to  State 
educational  agencies,  local  educational 
agencies,  and  other  public  and  nonprofit 
private  agencies,  organizations,  and 
institutions. 

The  purpose  of  law-related  education 
is  to  enable  non-lawyers,  including 
children,  youth,  and  adults  to  be  more 
informed  citizens  concerning  the  law. 
the  legal  process,  the  legal  syatem.  and 


the  fundamental  principles  upon  which 
these  are  based. 

Law-related  education  may  include  a 
variety  of  learning  approaches  in  subject 
areas  such  as:  Fundamental  legal 
principles  and  the  values  on  which  they 
are  based:  the  Bill  of  Rights  and  other 
constitutional  law:  the  role  and  limits  of 
law  in  a  democratic  society  both  past 
and  present;  the  Federal.  State,  and 
local  lawmaking  process;  the  role  of  law 
in  avoiding  and  resolving  conflicts: 
development  and  administration  of 
specific  rules  of  law  by  Federal,  State, 
or  local  governments  and  examination 
in  a  general  or  theoretical  way  of  how 
rules  of  governance  are  developed  and 
administered;  the  administration  of  the 
criminal,  civil,  and  juvenile  justice 
systems:  and  issues  of  authority, 
freedom,  enforcement,  and  punishment. 

(20  U.S.C.  3851) 

Closing  date  for  transmittal  of 
applications:  An  application  for  a  grant 
must  be  mailed  or  hand  delivered  by 
January  30. 1985. 

Applications  delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  84.123.  Law-Related 
Education  Program,  Washington,  D.C. 
20202. 

An  application  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
Postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  (able,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education.  If  an  application  is  sent 
through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (a)  A 
private  metered  postmark;  br  (b)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

(Approved  by  OMB  under  control  number 
1810-^)507) 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
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Room  5673.  Regional  Office  Building  3, 
7th  and  D  Streets.  S.W..  Washington. 
D.C. 

The  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  time]  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays.  An  application  that  is  hand 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  closing  date. 

Program  information  and  program 
priorities;  Final  regulations  governing 
grants  under  the  Law-Related  Education 
Program  were  published  in  the  Federal 
Register  (49  FR  23594)  on  ]une  6. 1984. 
The  regulations  list  three  examples  of 
types  of  projects  that  can  be  supported 
with  grant  awards.  These  examples  are 
listed  in  34  CFR  241.10(a)  through 
241.10(c)  of  the  final  regulations. 

The  regulations  also  permit  the 
Secretary  to  select  one  or  more  of  the 
project  types  for  priority.  For  Fiscal  Year 
1985,  the  Secretary  has  selected  for 
priority  projects  that  support  the 
institutionalization  of  existing  model 
law-related  education  programs  in 
elementary  and  secondary  school 
classrooms  as  described  in  34  CFR 
241.10(a). 

In  addition  to  the  points  awarded 
under  the  selection  criteria  listed  in  34 
CFR  241.31.  the  Secretary  will  award  up 
to  10  points  to  an  application  on  the 
basis  of  the  proportion  of  the  proposed 
project  activities  that  address  the 
selected  priority. 

Projects  supported  under  this  program 
will  be  for  a  period  of  one  year. 

Intergovernmental  review.  On  June  24, 
1983,  the  Secretary  published  in  the 
Federal  Register  final  regulations  (34 
CFR  Part  79,  published  at  48  FR  29158  et 
seq.)  implementing  Executive  Order 
12372  entitled  "Intergovernmental 
Review  of  Federal  Programs."  The 
regulations  took  effect  September  30. 
1983. 

This  program  is  subject  to  the 
requirements  of  the  Executive  Order  and 
the  regulations  in  34  CFR  Part  79.  The 
objective  of  Executive  Order  12372  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  State  and  local  processes  for 
State  and  local  government  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

The  Executive  Order — 

•  Allows  States,  after  consultation 
with  local  officials,  to  establish  their 
own  process  for  review  and  comment  on 
proposed  Federal  financial  assistance; 

•  Increases  Federal  responsivenes  to 
State  and  local  officials  by  requiring 
Federal  agencies  to  accommodate  State 
and  local  views  or  explain  why  those 
views  will  not  be  accommodated;  and 


•  Revokes  OMB  Circular  A-eS. 

Transactions  with  nongovernmental 
entities,  including  State  postsecondary 
educational  institutions  and  federally 
recognized  Indian  tribal  governments, 
are  not  covered  by  Executive  Order 
12372.  Also  excluded  from  coverage  are 
research,  development,  or 
demonstration  projects  that  do  not  have 
a  unique  geographic  focus  and  are  not 
directly  relevant  to  the  governmental 
responsibilities  of  a  State  or  local 
government  within  that  geographic  area. 

The  following  is  the  current  list  of 
States  which  have  established  a 
process,  designated  a  single  point  of 
contact,  and  have  selected  this  program 
for  review: 

State 


Arizona 

New  Mexico 

Arkansas 

New  York 

California 

North  Carolina 

Connecticut 

North  Dakota 

Delaware 

Ohio 

District  of  Columbia 

Oklahoma 

Florida 

Oregon 

Hawaii 

Pennsylvania 

Illinois 

South  Carolina 

Indiana 

South  Dakota 

Kansas 

Tennessee 

Kentucky 

Texas 

Louisiana 

Utah 

Maine 

Vermont 

Michigan 

Virginia 

Missouri 

Washington 

Montana 

Wisconsin 

Nebraska 

Wyoming 

Nevada 

Northern  Mariana 

New  Hampshire 

Islands 

New  )eraey 

Inmiediately  upon  receipt  of  this 
notice,  applicants  that  are  governmental 
entities,  including  local  educational 
agencies,  must  contact  the  appropriate 
State  single  point  of  contact  to  find  out 
about  and  to  comply  with,  the  State's 
process  under  the  Executive  Order. 
Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
contact,  immediately  upon  receipt  of  this 
notice,  the  single  point  of  contact  for 
each  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  list  containing  the 
single  point  of  contact  for  each  State  is 
included  in  the  application  package  for 
this  program. 

In  States  not  listed  above.  State, 
areawide,  regional,  and  local  entities 
may  submit  comments  directly  to  the 
Department. 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand  delivered  by  April  1, 
1985  to  the  following  address: 

The  Secretary.  U.S.  Department  of 
Education.  Room  4181.  400  Maryland 
Avenue  SW..  Washington.  D.C.  20202. 


(Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications.) 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPUCANT  SUBMITS  ITS 
COMPLETED  APPUCATION.  DO  NOT 
SEND  APPLICA  TIONS  TO  THE 
ABOVE  ADDRESS. 

A  vailable  funds:  It  is  expected  that 
$2,000,000  will  be  available  under  Law- 
Related  Education  for  Fiscal  Year  1985. 

Pursuant  to  a  Congressional  directive 
in  the  conference  report  accompanying 
the  Department's  Fiscal  Year  1985 
appropriation  act  (which  is  incorporated 
by  reference  in  the  1985  continuing 
resolution),  the  Department  plans  to  use 
Fiscal  Year  1985  Law-Related  Education 
funds  to  support  1984  projects  that  have 
not  received  the  full  amount  of  their 
funding  commitments  due  to  the  freeze 
on  Fiscal  Year  1984  funds  imposed  as  a 
result  of  ongoing  litigation  in  United 
States  V.  Board  of  Education  of  the  City 
of  Chicago.  At  such  time  as  the  Fiscal 
'.  Year  1984  funds  are  released  by  the 
District  Court,  accounting  adjustments 
will  be  made  so  that  1985  grants  can  be 
awarded  using  Fiscal  Year  1985  funds. 

It  is  estimated  that  the  Department 
will  award  25  grants  for  Fiscal  Year 
1985.  Funds  will  be  used  to  support  one 
national  project  and  an  estimated 
twenty-four  additional  State-wide, 
regional  and  system-wide  projects. 

Approximately  10  percent  of  the 
available  funds  will  be  reserved  for 
contracts  for  specific  activities  in  law- 
related  education  outside  of  the  grant 
competition  under  these  regulations.  If 
the  Secretary  decides  not  to  award  any 
contracts,  the  10  percent  will  be  added 
to  the  available  hmds  for  grants.  These 
estimates  do  not  bind  the  Department  of 
Education  to  a  specific  number  of  grants 
or  to  the  amount  of  any  grant  unless  that 
amount  is  otherwise  specified  by  statute 
or  regulations. 

Application  forms:  Application  forms 
and  program  information  packages  will 
be  ready  for  mailing  on  December  14. 
1984.  The  program  information  package 
-^may  be  obtained  by  writing  to  the  U.S. 
'"Department  of  Education.  Division  of 
Educational  Support.  Law-Related 
Education  Program,  Mail  Stop  6264.  400 
Maryland  Avenue,  SW.,  Washington, 
D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
Information  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
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paperwork,  application  content 
reporting,  or  grantee  performance 
re<iuirenients  beyond  those  imposed 
under  the  statute  and  regulations. 

The  Secretary  strongly  urges  that 
applicants  not  submit  information  that  is 
not  requested. 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(1)  Regulations  governing  the  Law- 
Related  Education  Program  in  34  CFK 
Part  241.  published  in  the  Federal 
Register  on  |une  6, 1984  (49  FR  23594). 

(2)  Tbe  Education  Department 
General  Administrative  Regulations 
(EDGAR).  34  CFR  Parts  74.  75.77.  78, 
and  79. 

Further  information:  For  further 
information,  contact  the  Law-Related 
Education  Program.  Division  of 
Educational  Support  U.S.  Department  of 
Education.  Mail  Stop  6264.  400  Maryland 
Avenue.  SW..  Washington.  D.C  20202. 
Telephone  (202)  472-796a 

(20  U3.C  38511, 

(Catalog  of  Federal  Domestic  Assistance  No 

84.123.  Law-Related  Education  Program) 

Dated:  November  2a  1984. 
T.ILBaB. 
Secretary  of  Education. 

(FR  Doc  m-jatn  FIM  t1-2S-M:  k4B  Ui| 


Office  of  Posts«condary  Education 

Special  Sorvteoa  for  Disadvantaged 
Students  Program;  Application  Notice 
for  Moncorapeting  Conttnuation 
Awards  for  Fiscal  Year  1985 

Applications  are  invited  for 
noncompeting  continuation  awards 
imder  the  Special  Services  for 
Disadvantaged  Students  Program. 

Authority  for  this  program  is 
contained  in  sections  417A  and  417D  of 
the  Higher  Education  Act  of  1965.  as 
amended. 

(20U.S.C  lOTOd.  lOTOd-lb) 

The  Secretary  awards  grants  under 
this  program  to  institutions  of  higher 
education  only.  The  purpose  of  the 
award  is  to  allow  applicants  to  carry  out 
projects  designed  to  provide  supportive 
services  to  disadvantaged  students  who 
are  pursuing  programs  of  postsecondary 
education. 

Closing  date  for  transmittal  of 
applications:  To  be  assured  of 
consideration  for  funding,  an  application 
for  a  noncompeting  continuation  award 
should  be  mailed  or  hand  delivered  by 
lanuary  18, 1985. 

If  en  application  for  a  noncompeting 


continuation  award  is  late,  the 
Department  may  lack  sufficient  time  to 
review  it  with  other  noncompeting 
continuation  applications  and  may 
decline  to  accept  it 

Applications  delivered  by  mail:  An 
application  sent  by  mail  should  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84:042  (Special  Services  for 
Disadvantaged  Students),  Washington. 
D.C  20202. 

An  applicant  should  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service.  An 
applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Room  5673,  Regional  Office  Building  3, 
7th  and  D  Streets.  SW.,  Washington 
D.C. 

The  Apphcation  Control  Center  will 
accept  a  hand-delivered  application 
between  S.'OO  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

Available  funds:  The  Department  of 
Education  Appropriation  Act  1985. 
appropriated  $174,940,000  for  the  Special 
Programs  for  the  Disadvantaged.  Of  this 
amount,  it  is  anticipated  that  $70.3 
million  will  be  available  for  664 
noncompeting  continuation  awards 
under  the  Special  Services  Program  in 
fiscal  year  1985,  an  increase  of  4.5 
percent  over  the  fiscal  year  1984 
allocation.  In  proposing  a  fiscal  year 
1985  budget  grantees  are  urged  to  stay 
within  a  4.5  percent  increase  over  their 
approved  fiscal  year  1984  budgets. 

Application  forms:  Application  forms 
for  noncompeting  continuation  awards 
are  expected  to  be  ready  for  mailing  no 


later  than  November  30. 1984.  They  are 
mailed  routinely  to  currentiy  funded 
projects.  If  a  grantee  does  not  receive 
the  forms  by  December  14, 1984  the 
grantee  should  telephone  the  Special 
Services  Branch  of  the  Division  of 
Student  Services  at  (202)  245-2165. 

Applications  must  be  prepared  and 
submitted  in  accordance  with 
instructions  and  forms  included  in  the 
program  information  packa'ge.  However, 
the  program  information  is  only 
intended  to  aid  applicants  in  applying 
for  assistance.  Nothing  in  the  program 
information  package  is  intended  to 
impose  any  paperwork,  application 
content,  reporting,  or  grantee 
performance  requirements  beyond  those 
imposed  under  the  statute  and 
regulations.  The  Secretary  strongly 
urges  that  applicants  submit  only 
information  that  is  requested. 

(Approved  under  OMB  Control  Number  1840- 
0017) 

Applicable  regulations:  Regulations 
applicable  to  noncompeting 
continuation  awards  are: 

(a)  Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  Parts  74,  75,  77,  and  78,  and 
especially  34  CFR  75.253;  and 

(b)  Regulations  for  the  Special 
Services  for  Disadvantaged  Students 
Program  in  34  CFR  Part  646. 

Further  information:  For  further 
information  contact  the  Special  Services 
Branch,  Division  of  Student  Services, 
U.S.  Department  of  location,  (L'Enfant 
Plaza  Station,  P.O.  Box  23772, 
Washington,  D.C.  20026-3772). 
Telephone:  (202)  245-2165. 

(20  U.S.C  10704  1070d.  10703-lb) 
(Catalog  of  Federal  Domestic  Assistance 
Number;  84.042 — Special  Services  for 
Disadvantaged  Students  Program) 

Dated:  November  la  1984. 
Edward  M.  Elmendorf, 
Asistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc  at-aOBTS  PUmI  11-23-S4:  8:46  am) 
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Upwrard  Bound  Program;  Application 
Notice  for  Noncompeting  Continuation 
Awards  for  Fiscal  Year  1985 

Applications  are  invited  for 
noncompeting  continuation  awards 
under  the  Upward  Bound  Program. 

Authority;for  this  program  is 
contained  in  sections  417A  and  417C  of 
the  Higher  Education  Act  of  1965,  as 
amended. 

(20  U.&C.  1070d.  1070d-la) 


Federal  Register  /  Vol.  49.  No.  228  /  Monday.  November  26.  1984  I  Notices 


46463 


The  Secretary  is  authorized  to  make 
grants  under  this  program  to  institutions 
of  higher  education,  public  and  private 
agencies  and  organizations,  and,  in 
exceptional  cases,  to  secondary  schools. 

The  purpose  of  the  grant  awards  is  to 
permit  applicants  to  carry  out  projects 
designed  to  generate  in  participants  the 
skills  and  motivation  necessary  for 
success  in  education  beyond  high 
school. 

Closing  date  for  transmittal  of 
applications:  To  be  assured  of 
consideration  for  funding,  an  application 
for  a  noncompeting  continuation  award 
should  be  mailed  or  hand  delivered  by 
January  18, 1985. 

If  an  application  for  a  noncompeting 
continuation  award  is  late,  the 
Department  may  lack  sufficient  time  to 
review  it  with  other  noncompeting 
continuation  applications  and  may 
decline  to  accept  it 

Applications  delivered  by  mail:  An 
application  sent  by  mail  should  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  5673,  ROB#3,  Attention:  84.047 
(Upward  Bound),  Washington,  D.C. 
20202. 

An  applicant  should  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  a  private  metered  postmark 
or  a  private  mail  receipt  as  proof  of 
mailing.  An  applicant  should  note  that 
the  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 
applicant  should  check  with  its  local 
post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  5673,  Regional  Office  Building  3. 
7th  and  D  Sti^ets.  SW..  Washington. 
DC. 

The  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

Available  funds:  The  Department  of 


Education  Appropriation  Act  1965. 
appropriated  $174,940,000  for  the  Special  > 
Programs  for  the  Disadvantaged.  Of  that 
amount  it  is  anticipated  that 
approximately  $73.9  million  will  be 
available  for  noncompeting  continuation 
awards  under  the  Upward  Bound 
Program  in  fiscal  year  1985,  a  4.5  percent 
increase  over  the  fiscal  year  1984 
allocation.  In  proposing  a  fiscal  year 
1985  budget  grantees  are  urged  to  stay 
within  a  4.5  percent  increase  over  their 
approved  fiscal  year  1984  budgets. 

Application  forms:  Application  forms 
for  noncompeting  continuation  awards 
are  expected  to  be  ready  for  mailing  no 
later  than  December  5, 1984.  They  are 
mailed  routinely  to  currently  funded 
projects.  If  a  grantee  does  not  receive 
the  forms  by  December  19, 1984  the 
grantee  should  telephone  the  Education 
Outreach  Branch  of  the  Division  of 
Student  Services  at  (202)  245-2165. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content 
reporting,  or  grantee  performance 
requirements  beyond  those  imposed 
under  the  statute  and  regulations.  The 
Secretary  strongly  urges  that  applicants 
submit  only  information  that  is 
requested.  (OMB  No.  1840-0550} 

Applicable  regulations:  Regulations 
applicable  to  noncompeting 
continuation  awards  are: 

(a)  Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  Parts  74.  75.  77,  and  78,  and 
especially  34  CFR  75.253;  and 

(b)  Regulations  governing  the  Upward 
Bound  Program  in  34  CFR  Part  645. 

Further  information:  For  further 
information  contact  the  Education 
Outreach  Branch,  Division  of  Student 
Services,  U.S.  Department  of  Education, 
Post  Office  Box  23773,  Washington,  D.C. 
20026-3772.  Telephone:  (202)  245-2165. 

(20  U.S.C.  1070d.  1070d-la) 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.047— Upward  Bound  Program) 

Dated:  November  19, 1984. 

Edward  M.  Elinendorf. 

Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc  M-3a874  PU«d  11-23-S*:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER85-1 14-0001 

American  Electric  Power  Service 
Corp.;  Filing 

November  19, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  9, 1984, 
American  Electric  Power  Service 
Corporation  (AEP)  tendered  for  filing  on 
behalf  of  its  affiliate  Ohio  Power 
Company  (OPCO)  and  agreement  dated 
June  1, 1984  between  OPCO  and  the  City 
of  Dover,  Ohio  (Dover). 

Dover  is  a  Municipal  Corporation  of 
the  State  of  Ohio  and  owns  and 
operates  an  electric  utility  system  in  the 
city  of  Dover  and  presently  is  a  patron 
of  American  Municipal  Power-Ohio,  Inc. 
(AMP-Ohio).  AMP-Ohio  is  a  not-for- 
profit  organization  existing  under  the 
laws  of  the  State  of  Ohio  for  the  benefit 
of  municipal  electric  systems  in  Ohio 
which  are  patrons  of  AMPO-Ohio. 
including  Dover.  This  Agreement  was 
entered  into  for  the  purpose  of 
establishing  facilities  for  the  delivery  of 
Power  and  Energy  between  OPCO  and 
Dover.  The  facilities  provided  for  in  this 
agreement  will  enable  Dover  to  utilize 
the  services,  subject  to  the  existing 
rates,  presently  in  effect  between  AMP- 
Ohio  and  OPCO,  due  to  Dover's 
standing  as  a  patron  of  AMP-Ohio. 

This  agreement  does  not  revise  any 
rates  between  the  parties. 

AEP  requests  an  effective  date  of 
December  1, 1984,  which  is  the  expected 
completion  date  of  these  facilities,  or  the 
date  of  approval  or  acceptance  for  filing 
by  the  Commission,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  were  served  upon 
the  City  of  Dover,  Ohio  and  the  Public 
Utilities  Commission  of  Ohio. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  3. 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
'    become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
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filing  are  on  Ble  with  the  Commission 
and  are  available  for  public  inspection. 
Kannetli  F.  Piuafa. 
Secretary. 

[n  Doc  M-3ir«4  FiM  11-S-M:  K4S  tinj 
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(Doctot  Na  CP»S-54-000] 

Arkansas  Louisiana  Gas  Co.,  a  Division 
of  Artda,  Inc.;  Appiicatton 

November  19, 1964. 

Take  notice  that  on  October  24. 1984. 
Arkansas  Louisiana  Gas  Company,  a 
division  of  Arkla.  Inc.  (Applicant),  P.O. 
Box  21734.  Shreveport,  Louisiana  71151. 
filed  in  Docket  No.  CP85-54-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  an  existing  industrial  customer, 
International  Paper  Company  (Industrial 
Customer),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Applicant  states  that  it  has  instituted 
a  transportation  program  for  various  of 
its  existing  large  industrial  customers 
called  the  ECOSHARE  Plan.  Applicant 
indicates  that  the  ECOSHARE  plan  was 
developed  as  part  of  a  settlement  in  a 
general  retail  rate  increase  proceeding 
at  the  Arkansas  Public  Service 
Commission  involving  Applicant's  Rate 
Schedule  No.  4.  it  is  stated  that  under 
the  ECOSHARE  program  instead  of 
buying  all  its  plant  requirements  from 
Applicant,  the  customer  may  purchase 
spot  gas  from  other  suppliers  which 
would  be  transported  by  Applicant  to 
the  customer's  plant.  It  is  further  stated 
that  Applicant  would  continue  to  sell  a 
substantial  part  of  the  plant's  gas 
requirements  and  that  the  total  volume 
of  gas  delivered  by  Applicant  to  the 
plant,  including  both  transported 
volumes  and  sales  volumes,  may  not 
exceed  the  maximum  daily  quantity  of 
gas  specified  in  Applicant's  Arkansas 
Public  Service  Conmiission  Rate 
Schedule  No.  4  service  agreement 
covering  the  plant.  It  is  said  that 
Applicant  under  the  ECOSHARE  progrm 
has  the  option  to  purchase  for  its  own 
system  supply  50  percent  of  the  spot  gas 
arranged  for  by  the  large  industrials. 

Specifically.  Applicant  proposes  to 
transport  on  a  firm  basis  natural  gas  for 
Industrial  Customer  from  six  delivery  . 
points  in  Pope  County,  Arkansas,  two 
delivery  points  in  Johnson  County, 
Arkansas,  three  delivery  points  in 
Pontotoc  County.  Oklahoma,  and  one 
delivery  point  in  Custer  Coimty, 
Oklahoma,  to  Industrial  Customer's  Pine 


Bluff,  Arkansas,  industrial  plant. 
Apphcant  also  requests  blanket 
authorization  for  the  addition  and 
deletion  of  delivery  points  as  necessary. 
The  transportation  service  for  Industrial 
Customer  is  proposed  for  a  term  ending 
on  May  1, 1987. 

Applicant  proposes  to  charge 
Industrial  Customer,  S0.3484  per  million 
Btu  for  gas  (i)  delivered  directly  into 
Applicant's  gathering  facilities  from  a 
well  already  connected  to  Applicant's 
system  or  (ii)  from  a  well  whose 
production  is  and  continues  to  be 
committed  to  the  supply  of  Applicant's 
system  but  which  is  released 
temporarily  by  Applicant  so  that  it  can 
be  sold  directly  to  Industrial  Customer. 
Applicant  proposes  to  charge  Industrial 
Customer  $0.5338  per  million  Btu  for  gas 
dehvered  into  Applicant's  gathering 
facilities  from  a  well  not  connected  to 
the  gathering  system.  It  is  said  that  these 
charges  are  based  on  the  methodology      -, 
and  billing  determinants  used  in 
designing  rates  to  recover  the 
transmission,  storage  and  gathering 
costs  in  Apphcant's  presently  effective 
FERC  Gas  Rate  Schedule  Nos.  X-26  and 
G-2.  Applicant  indicates  that  volumes 
transported  under  the  ECOSHARE 
Program  would  mean  reduced  sales 
volumes  and  that  Applicant's  proposed 
transportation  rates  are  designed  to 
continue  to  recover  Applicant's  unit 
systemwide  transmission,  storage  and 
gathering  costs  associated  with 
transporting  a  portion  of  a  plant's 
requirements  instead  of  selling  that  gas 
to  the  plant.  It  is  also  indicated  that 
under  Applicant's  Arkansas  Public 
Service  Commission  Rate  Schedule  No. 
4,  the  ECOSHARE  transportation 
service  may  be  terminated  unless 
Applicant's  costs  are  fully  recoverable 
by  it  and  are  not  required  to  be  credited 
to  Account  191. 

Applicant  states  that  the  ECOSHARE 
transportation  program  offers 
opportunities  to  alleviate  take-or-pay 
supply  arrangements  on  its  system, 
while  at  the  same  time  benefiting  the 
industrial  customer  involved,  the 
producer  involved  and  the  other 
customers  on  Applicant's  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  10. 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motipn  to  intevene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
''convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  M-CIOTeS  Fittid  11-23-M:  a'45  ami 
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(Docket  No.  ER85-115-000) 
Atlantic  City  Electric  Co.;  Filing 

November  19. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  9. 1984, 
Atlantic  City  Electric  Company 
(Atlantic)  tendered  for  filing  on  behalf  of 
the  City  of  Vineland  a  second 
Supplemental  Agreement  dated  June  1, 
1981,  to  the  original  Atlantic  City 
Electric  Company-City  of  Vineland 
Interconnection  Agreement  as  hereto- 
fore amended  and  supplemented.  The 
primary  purpose  of  the  second 
Supplemental  Agreement  is  to  bring  the 
Interconnection  Agreement  into 
conformance  as  nearly  as  possible  with 
provisions  of  the  Pennsylvania-New 
Jersey-Maryland  Interconnection 
Agreement  to  which  Atlan^c  was  added 
as  a  signatory  on  )une  1. 1981.  Included 
within  the  Supplemental  Agreement  are 
provisions  for  interest  payments  on  past 
due  amounts,  provisions  for  regulating 
capacity  requirements  previously 
adopted  but  not  yet  included,  the 
recognition  of  an  escalation  factor  to 


Federal  Register  /  Vol.  4a  No.  228  /  Monday.  November  26.  1964  /  Notices 


adjust  administrative  charges  under  the 
agreement  and  to  insert  references  to 
the  PJM  Agreement  in  place  of  the 
references  to  the  Philadelphia  Electric 
agreement  which  terminated  on  May  31, 
1981. 

The  parties  state  that  no  new  facilities 
will  be  installed  nor  will  existing 
facilities  be  modified  in  connection  with 
these  changes.  The  filing  party  has 
requested  a  waiver  of  any  otherwise 
applicable  Rules  and  Regulations  not 
already  compiled  with  in  order  to  permit 
these  changes  to  become  effective  June 
1, 1981. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  3, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-30786  Piled  11-Z3-M:  B:4S  ami 
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(Docket  No.  ER85-1 16-000] 

Consolidated  Edison  Co.  of  New  Yorlc. 
Inc.;  Filing 

November  19, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  13, 
1984,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  a  supplement  (the 
"Supplement")  to  its  Rate  Schedule 
FERC  No.  61,  an  agreement  to  provide 
transmission  service  to  the  Connecticut 
Light  and  Power  Company  and  Western 
Massachusetts  Electric  Company,  the 
companies  for  the  Northeast  Utilities 
system  (the  "NU  Companies").  The 
Supplement  increases  the  transmission 
charge  from  2.6  mills  to  2.7  mills  per 
kilowatthour  for  interruptible 
transmission  of  power  and  energy 
purchased  by  the  NU  Companies  from 
Pennsylvania  Power  &  Light  Company. 
The  Supplement  would  increase  annual 
revenues  from  jurisdictional  service 
during  Period  I  by  $46,335.80. 


Con  Edison  requests  an  effective  date 

of  September  15, 1984.  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  this  filing  have  been  served 
upon  the  NU  Companies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  3, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will  * 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[VR  Doc.  a4-30767  Filed  )l-Z»-M:  ftIS  am| 
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[Docket  No.  ER85-1 13-000] 
Rorida  Power  Corp^  Filing 

November  19. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  9, 1984, 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  Service 
Schedule  X  providing  for  extended 
economy  interchange  service  between 
Florida  Power  and  Seminole  Electric 
Cooperative,  Inc.  Florida  Power  states 
that  Service  Schedule  X  is  submitted  for 
inclusion  as  a  supplement  to  the  existing 
contract  for  interchange  service 
between  Florida  Power  and  Seminole 
Electric  Cooperative.  Inc.  designated  as 
Florida  Power's  Rate  Schedule  Fere  No. 
97. 

Florida  Power  requests  that  Service 
Schedule  X  be  permitted  to  become 
effective  November  7, 1984,  and  ^ 

therefore,  requests  waiver  of  the  sixty 
day  notice  requirement. 

Copies  of  this  filing  have  been  served 
upon  Seminole  Electric  Cooperative,  Inc. 
and  the  Florida  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 


385.214).  All  such  motionB  or  protests 
should  be  filed  on  or  before  December  3, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  »*-Xr»  Filed  11-»-M:  8:4S  am) 
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(Docket  No.  CP85-64-000] 

Gas  Gatttering  Corp^  Application 

November  19. 1984. 

Take  notice  that  on  October  24. 1964, 
Gas  Gathering  Corporation  (Applicant), 
P.O.  Box  519,  Hammond,  Louisiana 
70404,  filed  in  Docket  No.  CP85-64-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  for  permission  and 
approval  to  abandon  a  transportation 
service,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  on  May  5, 1980. 
the  Commission  issued  a  certificate  in 
Docket  No.  CP79-501  authorizing 
Applicant  to  transjMJrt  up  to  2,000  Mcf  of 
natural  gas  per  day  on  behalf  of 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Applicant  states 
it  was  authorized  to  transport  gas 
produced  by  Energy  Corporation  of 
America.  Inc..  from  its  Iberville  Land 
Company  Well  No.  5  in  the  Happytown 
Field,  St  Martin  Parish.  Louisiana,  to 
Transco  at  its  Sherburne  meter  station 
in  Pointe  Coupee  Parish,  Louisiana. 
Applicant  states  that  the  supply  of  gas 

.  from  Iberville  Land  Company  Well  No.  5 
is  now  depleted  to  the  extent  that 
continuance  of  service  is  unwarranted. 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 

r  application  should  on  or  before 
December  10. 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 

1^  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
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wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  Hie  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phnnb, 
Secretary. 

|FK  Doc  M-aOTOB  Hied  11-23-M:  8:45  ami 
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(Docket  Na  CPSS-«5-000] 

Gas  Gathering  Corp.;  Application 

November  19, 1984. 

Take  notice  that  on  October  24, 1984, 
Gas  Gathering  Corporation  (Applicant). 
P.O.  Box  519,  Hammond,  Louisiana 
70404.  filed  in  Docket  No.  CP85-65-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a 
transportation  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Conmiission  and  open  to 
public  inspection. 

Applicant  states  that  on  May  20. 1983, 
the  Commission  issued  a  certificate  in 
Docket  No.  CP83-90-000  authorizing 
Applicant  to  transport  up  to  5,000  Mcf  of 
natural  gas  per  day,  on  a  best-efforts 
basis,  for  United  Gas  Pipe  Line 
Company  (United).  App'icant  states  that 
it  receives  gas  from  Davis  Oil  Company 
(Davis)  near  the  latter's  St.  Martin  Land 
Company  Well  No.  1  in  St  Martin 
Parish,  Louisiana,  and  redelivers 
equivalent  volumes,  less  shrinkage,  to 
Transcontinental  Gas  Pipe  Line 
Corporation  at  its  Sherburne  meter 
station  in  Pointe  Coupee  Parish, 
Louisiana,  for  United's  account 
Applicant  states  that  Davis  has  not 


delivered  any  gas  for  transportation 
since  November  of  1983  and  it  now 
appears  that  the  supply  is  depleted  to 
the  extent  that  continuance  of  service  is 
unwarranted. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  10, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  M-aOTTO  Filed  1I-2»-S4;  •:4S  am] 
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(Docket  No.  ES85-1 1-000] 
Idaho  Power  Co.;  Application 

November  19, 1984. 

Take  notice  that  on  November  8, 1984, 
Idaho  Power  Company  (the  "Applicant") 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission, 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  an  Order  authorizing 
the  Applicant  to  (a)  finance  a  portion  of 
the  cost  of  construction  of  the 


Applicant's  50%  undivided  interest  in 
certain  pollution  control  facilities  at  the 
North  Valmy  Power  Plant  through  loan 
agreements  with  Humboldt  County, 
Nevada  (the  "County"),  which  will 
provide  for  the  issuance  by  the  County 
of  not  to  exceed  $56,200,000  aggregate 
principal  amount  of  pollution  control 
revenue  bonds  and  the  loan  of  the 
proceeds  to  the  Applicant  and  (b)  the 
assumptioin  of  liability  or  guarantor  of 
the  principal  of,  interest  on  and 
premium,  if  any,  on  the  Bonds  of  the 
County.  The  proposed  issuance  date  for 
the  Bonds  is  on  or  after  December  20, 
1984. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
December  7, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  motions  to  intervene  in  accordance 
with  the  Commission's  rules.  The 
Application  is  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FK  Doc  M-30771  Filed  ll-2»-M;  S:46  am| 
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(Project  No.  5334-001] 

Joint  Ypsilanti  Recreation 
Organization;  Application  for  Approval 
to  Develop  Project  Lands 

November  19. 1984. 

Take  notice  that  Joint  Ypsilanti 
Recreation  Organization,  Licensee  for 
the  Ford  Lake  Project,  FERC  No.  5334,  in 
Washtenaw  County,  Michigan,  filed  on 
July  12, 1984,  an  application  for 
authorization  to  develop  certain  lands, 
designated  as  the  North  Bay 
Reclamation  Project  located  at  the 
upper  end  of  the  reservoir  adjacent  to 
the  inlet  of  the  Huron  River  near  the  city 
of  Ypsilanti.  The  lands  involved  are 
proposed  to  be  developed  in  3  phases, 
which  includes,  among  other  things,  the 
following: 

Phase  I:  Creating  approximately  11.75 
acres  of  weUands,  filling  1.5  acres  of 
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islands  and  shoreline,  dredging  8.7  acres 
of  channel  area  to  depths  ef  9  feet  to  12 
feet,  and  constructing  three  foot  bridges 
between  the  islands.  This  phase  of  the 
work  would  require  filling  and  dredging 
approximately  53,300  cubic  yards  of 
material  and  lowering  the  impoundment 
level  approximately  5.8  feet.  This  work 
is  designed  to  enhance  the  fish  and 
wildlife  habitat,  increase  shoreline 
fishing  opportunities,  and  offset  the  loss 
of  lake  surface  area  resulting  from  the 
dredging  proposed  in  phase  II. 

Phase  II:  Dredging  of  approximately 
250.000  cubic  yards  of  material  from  the 
central  area  of  the  North  Bay,  and 
constructing  a  confinement  area  of 
approximately  15.5  acres  for  depositing 
the  dredge  spoil.  This  phase  of  work 
would  require  constructing  a 
containment  dike  from  naturally 
occurring  sand  and  gravel.  This  work  is 
designed  to  create  sufficient  water  depth 
to  increase  water  oriented  activities, 
such  as  conoeing,  fishing,  and 
sailboating. 

Phase  III:  Constructing  an  access  road 
and  filling  approximately  2  acres  of  land 
along  the  north  shoreline  of  the  North 
Bay.  This  phase  of  the  work  is 
considered  to  be  in  the  conceptual  stage. 
A  study  is  currently  being  conducted  to 
assess  the  feasibility  of  this 
improvement  and  any  future  impacts  on 
the  North  Bay. 

Correspondence  with  the  Licensee 
should  be  directed  to:  Mr.  Kenneth  R. 
Oscarson,  Orchard,  Hiltz  and 
McCliment,  Inc..  34935  Schoolcraft  Road. 
Livonia,  Michigan  48150 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant).  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1983).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  December  28, 1984. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
■PROTEST*,  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 


the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  IMumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
N.E..  Washington,  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Director,  Division  of  Project 
Management  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission.  Room  203  RB  at  the  above 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each, 
representative  of  the  Applicant  specified 
in  the  second  paragraph  of  this  notice. 
Kenneth  F.  Plumli, 
Secretary. 

|FR  Doc.  M-«r72  FIM  n-23-M:  845  am) 
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(Docket  No.  CPS5-29-000] 

Michigan  Gas  Storage  Co.;  Request 
Under  Blanket  Authorization 

November  19. 1984. 

Take  notice  that  on  October  15, 1984. 
Michigan  Gas  Storage  Company 
(Storage  Company)  212  West  Michigan 
Avenue,  Jackson,  Michigan  49201,  filed 
in  Docket  No.  CP85-29-000  a  request 
pursuant  to  f  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Dow  Coming 
Corporation  (Dow)  under  the  certificate 
issued  in  Docket  No.  CP84-451-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Storage  Company  proposes  to  provide 
transportation  for  up  to  4,500  Mcf  of  gas 
per  day  on  an  interruptible  basis 
pursuant  to  a  transportation  agreement 
dated  October  12. 1984.  between  Storage 
Company  and  Dow.  Storage  Company 
explains  that  the  term  of  the 
authorization  as  herein  sought  is  from 
the  date  automatic  authorization  expires  ^^ 
or  such  later  date  as  the  Commission 
finds  appropriate,  through  termination  of 
authorization  as  provided  by  Subpart  F 
of  Part  157  of  the  Regulations  or 
termination  of  the  transportation 
agreement,  whichever  occurs  first. 
Storage  Company  states  it  would 
receive  the  gas  from  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  at 
various  existing  points  of 
interconnection  between  Panhandle  and 
Storage  Company  (provided  that  such 
points  of  interconnection  are 
downstream  from  Storage  Company's 
South  Lyon  measuring  station  in 
Oakland  County,  Michigan)  or  such 


other  points  as  the  parties  might 
hereafter  agree  to.  It  is  explained  that 
the  gas  would  then  be  redelivered  to 
Consumers  Power  Company 

(Consumers)  at  existing, 
interconnections  between  the  facilities 
of  Consumers  and  Storage  Company.  It 
is  submitted  that  Dow  is  the  end-use 
customer  of  Consumers  which  is 
supplied  by  Storage  Company  and  that 
the  end-use  of  the  gas  is  for  boiler  fuel  at 
Dow's  Midland  Plant 

In  addition.  Storage  Company 
requests  flexible  authority  to  add  or 
delete  sources  of  supply  or  receipt/ 
delivery  points.  Any  changes  in  source 
or  receipt/delivery  points  are  intended 
to  be  on  behalf  of  the  same  end-user  at 
the  same  end-user  location  and  within 
the  maximum  daily  and  annual  volumes 
authorized  in  this  docket  it  is  submitted. 
Furthermore,  Storage  Company  agrees 
that  within  30  days  of  the  addition  or 
deletion  of  any  gas  suppliers  and/ or 
receipt/delivery  points  to  file  all 
pertinent  information  required. 

It  is  stated  that  the  transportation  rate 
for  this  service  is  based  upon  Storage 
Company's  T-3  tariff. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  i  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  Ume  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumlt, 
Secretary. 

|PR  Doc.  84-30773  Pllad  n-23-M:  a)«5  am| 
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(Docket  No.  CP85-79-000] 

Michigan  Gas  Storage  Co.;  Request 
Under  Blanket  Authorteation 

November  19, 1984. 

Take  notice  that  on  October  31. 1984, 
Michigan  Gas  Storage  Company 
(Michigan  Gas),  212  West  Michigan 
Avenue,  Jackson,  Michigan  49201,  filed 
in  Docket  No.  CP85-79-000  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
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157.205)  for  authorization  to  transport* on 
an  interruptible  basis  up  to  1,965  Mcf  of 
gas  per  day  for  Simpson  Paper  Company 
(Simpson)  under  the  certificate  issued  in 
Doclcet  No.  CP84-451-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Michigan  Gas  states  that  pursuant  to 
a  gas  transportation  agreement  dated 
October  30, 1984,  between  Simpson  and 
Michigan  Gas  that  it  receives  gas  from 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  at  various  intercormections 
in  Oakland  County,  Michigan,  and 
transports  and  redelivers  such  gas  to 
Consumers  Power  Company 
(Consumers)  for  the  ultimate  delivery  to 
Simpson  for  its  end  use  at  its  Vicksburg, 
Michigan,  paper  plant 

Michigan  Gas  proposes  to  charge 
Simpson  3.68  cents  per  million  Btu  of  gas 
transported  pursuant  to  Michigan  Gas' 
Rate  Schedule  T-3.  Michigan  Gas  states 
it  would  not  charge  an  added  incentive 
charge  for  the  proposed  transportation 
service. 

Additionally,  Michigan  Gas  requests 
flexible  authority  to  add  and/or  delete 
sources  of  gas  supply  and  agrees  to 
certain  filing  requirements  in  the 
implementation  of  such  flexible 
authority.  Michigan  Gas  asserts  that  any 
changes  in  gas  suppliers  would  be  on 
behalf  of  the  same  end-user  at  the  same 
location  and  would  be  within  the 
maximum  daily  volume  authorized. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Kenneth  F.  Plumb, 
Secretary. 

IFR  Dot  M-W774  nUd  11-Z3-M;  S:4S  am| 
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(Docket  Na  CP«5-71-000] 

Montana-Dakota  Utilities  Co.;  Request 
Under  Blanket  Authorization 

November  19, 1964. 

Take  notice  that  on  October  29, 1984, 
Montana-Dakota  Utilities  Co.  (MDU). 
400  North  Fourth  Street.  Bismarck.  North 
Dakota  58501,  filed  in  Docket  No.  CP85- 
71-000  a  request  pursuant  to  S  157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205)  for  authorization  to 
abandon  certain  sales  taps  under  the 
authorization  issued  in  Docket  No. 
CP83-1-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  its  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

MDU  proposes  to  abandon  five  sales 
taps  located  on  its  natural  gas 
transmission  system  in  Carbon  and 
Yellowstone  Counties,  Montana. 
However,  MDU  states  that  service 
would  continue  to  be  provided  to  the 
affected  customers  through  MDU's 
existing  distribution  system  in  Laurel. 
Montana,  which  is  being  expanded  to 
serve  additional  customers.  It  is  stated 
that  the  abandonment  of  the  sales  taps 
would  have  no  effect  upon  existing  rates 
and  no  impact  upon  MDU's  peak-day 
and  annual  requirements.  MDU  further 
states  that  since  such  sales  taps  would 
be  abandoned  on  its  existing 
transmission  right-of-way,  there  would 
be  no  significant  adverse  impact  on  the 
environment. 

Any  person  or  the  commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  M-XVn  FUmI  11-23-8*  «:4S  «n| 
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[Docket  Na  ER8S-1 17-000] 
Montaup  Electric  Co.;  Filing 

November  19, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  13. 
1984,  Montaup  Electric  Company 
(Montaup)  tendered  for  filing  an 
amendment  of  the  Unit  Sales  Contract  • 
between  Montaup  and  Newport  Electric 
Corporation  (Newport)  for  the  sale  of 
capacity  and  energy  from  Canal  Unit 
No.  2  (FERC  Rate  Schedule  No.  71).  The 
amendment  extends  this  unit  sale  for  a 
two-year  period  beginning  November  1. 
1984.  Newport's  entitlement  percentage 
for  the  first  year  will  be  1.7123%  (10  mw) 
and  0.8562%  (5  mw)  for  the  second  year. 
The  capacity  charge  is  $4.48  per  kilowatt 
per  month.  Attachment  A  provides  the 
cost  justification  for  this  figure. 

Montaup  requests  an  effective  date  of 
November  1. 1984,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

According  to  Montaup  copies  of  the 
filing  have  been  served  upon  the 
Massachusetts  Department  of  Public 
Utilities  and  Newport. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  3, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Itumb. 
Secretary. 

|FR  Doc.  84-30778  Filed  11-Z3-84: 8:49  amj 
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[Docket  No.  ER85-11S-000] 
Montaup  Electric  Co.;  Filing 

November  19, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  13. 
1984,  Montaup  Electric  Company 
(Montaup)  tendered  for  filing  an 
amendment  to  the  May  1. 1983  contract 
between  Montaup  and  Newport  Electric 
Corporation  (Newport)  for  the  sale  of 
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Contract  Demand  Services  (FERC  Rate 
Schedule  No.  76).  By  mutual  agreement. 
Contract  Demand  Service  for  the  1984- 
85  power  year  beginning  November  1. 
1984  has  been  reduced  from  45  mw  to  40 
mw. 

Montaup  requests  an  effective  date  of 
November  1, 1984,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

According  to  Montaup  copies  of  the 
filing  have  been  served  upon  the 
Massachusetts  Department  of  Public 
Utilities  and  Newport. 

Any  person  desiring  to  be  heard  or  tu 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  uf 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  3, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  84-30777  Filrd  11-23-84.  8:45  ami 
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[Docket  No.  ER8S-1 19-000] 
Montaup  Electric  Co.;  Filing 

November  19, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  13. 
1984,  Montaup  Electric  Company 
(Montaup)  tendered  for  filing  a  contract 
between  Montaup  and  the 
Massachusetts  Municipal  Wholesale 
Electric  Company  (MMWEC)  for  the 
sale  of  capacity  and  energy  from  Canal 
Unit  No.  2.  The  term  of  the  contract  is 
for  two  years  beginning  November  1. 
1984  and  ending  October  31. 1986. 
MMWEC's  entitlement  percentage  vyill 
be  as  follows: 


C^saMtty  p«tod 

Nov     1.    1964    to    Apr.    30. 

S.S62  (50  mw) 

1985 

May  1.  igeS  to  Oct  31.  1965.. 

5.137  (30  mw| 

Nov     1.    1965    to    Apr.    30. 

6.562  (SO  mw) 

1966. 

May  1.  1966  to  Apr  31.  1966. 

5.137  (30  mw) 

requests  waiver  of  the  Commission's 
notice  requirements. 

According  to  Montaup  copies  of  the 
filing  have  been  served  upon  the 
Massachusetts  Department  of  Public 
Utilities  and  MMWEC. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  3. 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

\yK  Dor.  84-30778  Filed  11-23.84;  8:45  amj 
WLLMO  cooc  6717-01-M 


Montaup  requests  an  effective  date  of 
November  1, 1984,  and  therefore 


I  Docket  No.  ER85- 120-000] 
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Montaup  Electric  Co.;  Filing 

November  19. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  13, 
1984,  Montaup  Electric  Company 
(Montaup)  tendered  for  filing  a  contract 
between  Montaup  and  Hingham 
Municipal  Lighting  Plant  (F^ingham)  for 
the  sale  of  capacity  and  energy  from 
Canal  Unit  No.  2.  The  term  of  the 
contract  is  for  one  year  beginning 
November  1, 1984  and  ending  October 
31, 198J).  Hingham's  entitlement 
percentage  will  be  0.3425%  (2  mw). 

Montaup  requests  an  effective  date  of 
November  1, 1984,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

According  to  Montaup  copies  of  the 
filing  have  been  served  upon  the 
Massachusetts  Department  of  Public 
Utilities  and  Hingham. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  3. 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  84-30779  Filed  11-23-64:  8:45  amj 
BILUNG  cooc  e717-01-M 


(Docket  No.  CP85-56-000] 

Northern  Natural  Gas  Co.,  Division  of 
InterNortti,  Inc.;  Request  Under 
Blanket  Authorization 

Novemlier  19.  1984 

Take  notice  that  on  October  24, 1984. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern) 
2223  Dodge  Street,  Omaha.  Nebraska 
68102.  filed  in  Docket  No.  CP85-56-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Cosden  Oil  and  Chemical 
Company  (Cosden),  under  the  certificate 
issued  in  Docket  No.  CP82-401-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  states  that  the  proposed 
transportation  service  would  be 
performed  pursuant  to  a  transportation 
agreement  (agreement),  dated  August  10. 
1984.  The  agreement  provides  for  the 
transportation  of  up  to  3,000  Mcf  of 
natural  gas  per^ay  on  behalf  of  Cosden 
for  use  at  its  oil'  refinery  located  near  Big 
Spring.  Texas,  it  is  submitted. 

Northern  states  it  would  transport  the 
volumes  from  an  interconnection 
between  Northern  and  Colorado 
Interstate  Gas  Company,  located  in 
Moore  County.  Texas,  to  an 
interconnection  between  Northern  and 
Westar  Transmission  Company,  located 
in  Martin  County,  Texas. 

Northern  states  further  it  would 
charge  Cosden  a  transportation  rate  of 
13.63  cents  per  Mcf  of  gas,  an  initial 
added  incentive  rate  of  2.5  cents  per  Mcf 
subject  to  increase,  and  the  Gas 
Research  InstittJte  funding  unit  of  1.25 
cents  per  Mcf. 

Northern  proposed  to  provide  this 
transportation  service  for  a  term  of  not 
to  extend  beyond  )une  30, 1985. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
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of  intervention  and  pursuant  to  i  137.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.20S)  a  protest  to  the 
request.  If  no  protest  is  Tiled  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  Tiling  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kanneth  F.  Plumb, 
Secretary. 

|FR  Doc  M-M7ao  FiM  11-2S-ai:  a:4S  ami 
BHJUNG  COOC  1717-01-11 


(Docfcet  Na  CPt5-«1-0001 

Northern  Natural  Gas  Co.,  Division  of 
InterNorth,  Inc.;  Application 

November  19, 1984 

Take  notice  that  on  October  25, 1984. 
Northern  Natural  Gas  Company. 
Division  of  InterNorth.  Inc.  (Northern), 
2223  Dodge  Street,  Omaha.  Nebraska 
68102.  filed  m  Docket  No.  CP85-61-000 
an  application,  as  supplemented 
October  29, 1984,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Northern  to 
modify  a  small  volume  measuring 
station  used  for  sales  to  Peoples  Natural 
Gas  Company,  Division  of  InterNorth. 
Inc.  (Peoples),  to  accommodate 
increased  sales  to  a  rural  customer  of 
Peoples,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  requests  authority  to  modify 
one  delivery  point  for  the  delivery  of  gas 
to  Peoples  for  resale  to  Henry 
Gaalswyck,  who  operates  a  farm  in 
Martin  County,  Minnesota.  Northern 
'ind:-=ates  that  Mr.  Gaalswyck  has 
expanded  his  crop  drying  operations 
and  requires  an  nicrease  in  peak  day 
supplies  from  200  Mcf  of  gas  to  400  Mcf. 
Northern  states  that  to  accommodate 
this  increase,  it  would  be  required  to 
upgrade  the  measuring  facilities  from  a 
Rockwell  5000  meter  to  a  Rockwell 
10000  meter  which  would  permit 
increased  hourly  deliveries  from  8  Mcf 
of  gas  to  24  McT  Northern  also  indicates 
that  the  $2,914  faciHty  modification 
would  be  financed  by  Peoples  making  to 
Northern  a  contribution  in  aid  of 
construction  for  the  full  $2,914  cost. 

Northern  also  indicates  that  the 
increased  volumes  would  not  change 
Peoples'  existing  entitlement  from 
Northern. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  10, 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
Tiled  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
Tiled  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
wiU  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  B4-30781  Fitod  1-23-64;  KM  ii.-n| 
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I  Docket  No.  CP85-62-0001 

Northern  Natural  Gas  Co.,  Division  of 
InterNorth,  Inc.;  Request  Under 
Blanket  Authorization 

November  19, 1984. 

Take  notice  that  on  October  25, 1984, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc.  (Northern). 
2223  Dodge  Street,  Omaha,  Nebraska 
6810Z  filed  in  Docket  No.  CP8&-62-000  a 
request  pursuant  to  i  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  add  an  additional 
point  of  delivery  of  natural  gas  to 
Wisconsin  Gas  Company  (Wisconsin 


Gas)  under  authorization  issued  in 
Docket  No.  CPe2-401-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  construct  and 
operate  tap  and  other  appurtenant 
facilities  in  Monroe,  Wisconsin,  for  the 
purpose  of  establishing  a  new  delivery 
point  ot  serve  Ft.  McCoy,  a  U.S.  Army 
reserve  training  center.  Ft.  McCoy  has 
contracted  with  Wisconsin  Gas.  a 
current  customer  of  Northern,  for 
natural  gas  service  to  accommodate  its 
residential  and  office  heating  needs,  it  is 
stated.  Northern  states  that  the 
estimated  peak  day  and  annual  gas 
requirements  of  Ft.  McCoy  in  the  fifth 
year  would  be  518  Mcf  and  58,000  Mcf. 
respectively.  These  quantities  would  be 
served  within  Wisconsin  Gas'  firm 
entitlement  and  would  be  delivered 
according  to  Northern's  Rate  Schedule 
CE)-1,  it  is  asserted.  Northern  estimated 
that  the  cost  to  construct  the  proposed 
facilities  would  be  $35,937.00. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kemieth  F.  Plumb, 
Secretary. 
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[Docket  No.  CPS5-72-000] 

Northern  Natural  Gas  Co.,  Division  of 
InterNorth,  Inc.;  Request  Under 
Blanket  Authorization 

November  19,  1984. 

Take  notice  that  on  October  24. 1984, 
Northern  Natural  Gas  Company. 
Division  of  InterNorth.  Inc.  (Applicant), 
2223  Dodge  Street.  Omaha.  Nebraska 
68102.  filed  in  Docket  No.  CP85-72-000  a 
request  pursuant  to  {  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
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reassign  certain  volumes  of  natural  gas 
from  one  delivery  point  to  another 
delivery  point  for  its  customer.  Northern 
States  Power  Company  (NSP).  under  the 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  reassign  25,600 
Mcf  per  day  of  the  contract  demand  gas 
volumes  currently  delivered  to  NSP  at 
the  St.  Paul,  Minnesota,  Town  Border 
Station  to  another  existing  delivering 
point  to  NSP  at  the  Lake  Elmo, 
Minnesota,  Town  Border  Station  (Lake 
Elmo  TBS).  Applicant  states  that  it 
presently  transports,  by  displacement, 
up  to  25.600  Mcf  of  vaporized  liquefied 
natural  gas  (LNG)  per  day  for  NSP 
which  is  delivered  at  the  Lake  Elmo  TBS 
pursuant  to  Applicant's  currently 
effective  Rate  Schedule  T-13.  Applicant 
further  states  that  by  implementing  the 
proposed  reassignment  it  would  seek 
Commission  authorization  to  cancel  the 
NSP  transportation  service  under  Rate 
Schedule  T-13.  It  is  stated  that  the 
reassigned  volumes  would  be  used  to 
replace  the  discontinued  vaporized  LNG 
transportation  service,  thereby  saving 
NSP  transportation  charges  associated 
with  the  transportation  service. 

It  is  indicated  that  the  total  contract 
demand  to  be  delivered  to  NSP  would 
not  change  under  the  subject  proposal 
and  that  the  proposal  would  not  change 
Applicant's  peak  day  and  annual 
deliveries.  It  is  further  indicated  that  no 
new  facilities  would  be  required  for  the 
proposal. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  {  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
lime  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Kenneth  F.  Plumb. 

Secretary. 
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[Docket  No.  CP85-60-0001 

Northern  Natural  Gas  Co.  Division  of 
InterNorth,  Inc.;  Request  Under 
Blanket  Authorization 

November  19. 1964: 

Take  notice  that  on  December  31, 
1984,  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street,  Omaha.  Nebraska 
68102.  filed  in  Docket  No.  CP85-8(MX)0  a 
request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  delivery  point  to 
accommodate  natural  gas  delivery  to 
Wisconsin  Power  &  Light  Company 
(WPL)  under  its  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  proposes  the  construction 
and  operation  of  one  large  volume 
measuring  station  for  its  utility 
customer,  WPL  It  is  stated  that  the  WPL 
would  use  volumes  delivered  through 
the  measuring  station  to  serve  the 
Badger  Ordnance  Ammunitions  plant 
(Badger  Ordnance)  and  the  Bluff  View 
Acres  housing  addition  both  located  in 
Sauk  County.  Wisconsin.  Northern 
estimates  the  cost  to  construct  the 
subject  facilities  is  $159,720. 

It  is  stated  that  Badger  Ordnance 
manufactures  powder  for  ammunition 
and  would  use  the  natural  gas  for  space 
heating  and  process  gas.  The  estimated 
peak  day  and  annual  gas  requirements 
of  Badger  Ordnance  for  the  fifth  year  are 
960  Mcf  and  100,000  Mcf,  respectively.  It 
is  further  stated  that  Bluff  View  Acres 
would  use  the  gas  for  residential 
heating.  The  estimated  peak  day  and 
annual  gas  requirements  of  Bluff  View 
Acres  for  the  fifth  year  are  150  Mcf  and 
16,000  Mcf,  respectively.  r 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  {  157.205 
of  ihe  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  ber 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
Tiling  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Ptumb, 

Secretary. 

FR  Doc.  S4-307S4  Filed  11-23-84: 8:45  ami 
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[Docket  No.  CPeS-IOS-000) 

United  Gas  Pipe  Line  Co.;  Application 

November  19. 1984. 

Take  notice  that  on  November  11, 
1984.  United  Gas  Pipe  Line  Company 
(Applicant),  P.O.  Box  1478.  Houston. 
Texas  77001.  filed  in  Docket  No.  CP  85- 
105-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Applicant  to 
institute  a  special  sales  program  to 
alleviate  take-or-pay  exposure  and 
provide  rate  relief  for  the  customers  on 
its  system,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  over  the  past 
years,  it  has  experienced  a  decline  in  its 
sales  volume,  with  no  upturn  currently 
in  sight.  It  is  said  that  from  1,062,000,000 
Mcf  of  natural  gas  in  1981,  the  sales 
level  fell  to  865,000,000  Mcf  in  1982  and 
to  586,000,000  Mcf  in  1983.  Applicant's 
projections  show  a  further  drop  in  sales 
to  550,000,000  Mcf  in  1984.  It  is  asserted 
that  this  decline  in  sales  is  attributable 
to  a  variety  of  factors,  including  (1) 
reduced  demand  due  to  economic 
conditions,  weather  conditions,  and 
•conservation:  (2)  reduced  purchases  by 
interstate  pipeline  customers  as  they 
reduce  purchases  from  Applicant  and 
thus  reduce  their  own  take-or-pay 
exposures:  and  (3)  increased 
competition  from  other  gas  suppliers. 

It  is  said  that  the  drop  inApplicant's 
sales  has  an  adverse  impact  on 
Applicant  and  its  customers  because  of 
increased  take-or-pay  exposure  and  that 
as  Applicant's  sales  decline,  its 
exposure  under  take-or-pay  provisions 
of  existing  producer  contracts  increases. 
Applicant  estimates  that  its  take-or-pay 
exposure  for  1982  through  1984.  after 
giving  effect  to  various  settlements,  is 
likely  to  be  in  excess  of  $900  million. 

Applicant  contends  that  the  loss  of 
markets  that  Applicant  has  experienced 
is  only  partially  reflected  in  its  currently 
effective  rates  determined  by  a 
settlement  recently  approved  by  the 
Commission  in  Docket  No.  RP82-57.  The 
settlement  it  is  said,  established  rates 
for  two  periods.  Apphcant  states  for  the 
first  settlement  rate  period,  October  1. 
1982,  through  September  30, 1983,  rates 
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were  calculated  on  an  imputed  sales 
volume  of  700,00a000  Mcf.  whereas 
actual  sales  were  640,000,000  Mcf. 
Applicant  states  further  that  the  same 
imputed  sales  level  underlies  rates  for 
the  second  rate  period,  an  open-ended 
period  that  commenced  October  1, 1983, 
but  the  worsening  trend  of  Applicant's 
sales  suggests  that  Applicant  would  fall 
even  further  behind  in  recovering  its 
costs.  Applicant  asserts  that  its  Form 
No.  16  for  September  1984  shows  a  sales 
volume  of  562,000,000  Mcf  of  gas  for  the 
12  months  ended  August  31, 1984,  and  a 
projected  sales  volume  of  523,000,000 
Mcf  for  the  12  months  ended  August  31, 
1985. 

Applicant,  it  is  said,  has  undertaken  a 
number  of  measures  to  counteract  the 
drop  in  its  sales  and  the  resulting 
increase  in  its  take-or-pay  exposure  and 
shortfall  in  its  cost  recovery.  Applicant 
states  it  has  been  involved  in  ongoing 
negotiations  with  producers  to  reach 
accommodation  on  price,  take-or-pay 
and  rate-of-take  provisions  in  its  gas 
purchase  contracts.  Apphcant  states 
further  that  as  part  of  this  effort,  it  has 
entered  into  arrangements  with  some  of 
its  suppliers  allowing  them  to  sell  excess 
deliverability  to  alternative  markets  on 
a  short-term  basis,  in  connection  with 
which  Applicant  had  provided 
transportation  service.  It  is  said  that 
during  August  1984,  such  arrangements 
authorized  producers  to  sell  over 
9.000,000  Mcf  of  gas  otherwise  under 
contract  to  Applicant.  It  is  further  said 
that  Applicant  has  undertaken  steps  to 
cut  its  costs,  with  the  reductions  in  such 
costs  being  passed  on  to  its  customers  in 
the  form  of  lower  rates.  Applicant 
asserts,  for  example,  that  over  the  past 
18  months,  Applicant  has  reduced  its 
Rate  Schedule  DG-S  demand  charge 
from  $11.28  to  $6.13,  a  reduction  of  46 
percent  and  its  Rate  Schedule  DG-S 
commodity  rate  from  $4.04  per  Mcf  to 
$3.31  per  Mcf,  a  reduction  of  18  percent. 
Applicant  asserts  further  that  effective 
June  1, 1984,  Applicant  instituted  a 
special  discount  rate  for  its 
jurisdictional  sales  and  during  August 
1984  sold  1,900.000  Mcf  of  gas  pursuant 
to  this  rate.  It  is  said  that  even  with 
these  measures,  total  throughput  on 
Applicant's  system  continues  to  be 
depressed,  and  its  take-or-pay  exposure 
continues  to  mount. 

Applicant  states  that  in  order  to 
address  the  problem  further.  Applicant 
needs  a  program  which  authorizes 
applicant  to  compete  in  the  markets  that 
the  Commission  has  detemined  to  be 
marginal  and  permits  Applicant  the  rate 
flexibility  to  do  so.  It  is  said  that  such  a 
program  and  the  additional  sales  that 
Applicant  has  the  opportunity  to  make 


under  it  are  necessary  in  order  for 
Applicant  to  be  in  a  position  to  offer  its 
suppliers  the  increased  levels  of 
purchases  that  appear  necessary  to 
obtain  meaningful  reductions  in  its 
purchased  gas  costs.  It  is  further  said 
that  the  need  for  action  is  particularly 
urgent  at  this  time  in  light  of  the 
approaching  decontrol  of  large 
quantities  of  wellhead  supplies  on 
January  1, 1985,  and  the  proliferation  of 
producer  special  marketing  programs, 
which  have  increased  the  level  of 
competition  for  gas  markets. 

Applicant  states  that  it  seeks 
authority  to  institute  a  special  sales 
program  (SSP)  to  remain  in  effect 
through  December  31, 1985,  aimed  at 
increasing  Applicant's  sales  and 
enhancing  its  competitiveness  in  the  gas 
market.  The  program,  it  is  said,  is 
designed  to  benefit  Applicant's  existing 
customers  both  by  providing  take-or-pay 
relief  and  by  providing  revenue  credits 
to  Account  No.  191  for  gas  sold  under 
the  program.  It  is  said  that  the  program 
would  also  provide  a  means  of  ensuring 
higher  takes  to  producers,  allowing 
Applicant  to  maintain  and  acquire  gas 
supplies  for  its  customers'  future  use. 

Applicant  states  that  the  major 
elements  of  the  program  are  blanket 
authorization  to  make  interruptible  on- 
system  and  off-system  salel  subject  to 
certain  market  and  rate  conditions. 
Applicant  states  that  in  formulating  the 
program.  Applicant  has  incorporated 
features  from  the  Commission's  orders 
authorizing  off-system  sales  and 
producer  special  marketing  programs  on 
such  points  as  eligible  markets,  rates, 
and  reporting  requirements,  all  as  set 
out  below. 

A.  Eligible  Markets.  Applicant 
proposes  to  make  SSP  sales  to 
customers  on  its  system  to  serve 
requirements  in  excess  of  any 
customer's  currently  authorized 
maximum  daily  quantity  (MDQ).  It  is 
maintained  that  under  existing 
programs,  such  as  its  special  discount 
rate.  Applicant  already  has  substantial 
price  flexibility  in  providing  service  up 
to  a  customer's  MDQ  and  that  the  SSP 
would  enable  Applicant  to  meet  any 
incremental  demand  of  the  customers  on 
its  system. 

For  off-system  sales,  Applicant 
proposes  to  sell  gas  under  the  SSP  to  the 
marginal  markets  to  which  the 
Commission  has  authorized  sales  under 
producer  special  marketing  programs. 
Thus,  subject  to  the  conditions 
described  below,  Applicant  seeks 
authority  to  sell  gas  to  any  willing 
interstate  pipeline,  Hinshaw  pipeline, 
local  distribution  company  or  end-user 
that  desires  to  purchase  gas  under  the 


program.  Applicant  states  that  as  with 
the  special  marketing  programs  already 
authorized  by  the  Commission,  sales  to 
distributors  or  end-users  that  are  served 
directly  or  indirectly  by  any  pipeline 
(provided  that  no  tariff  provision 
prevents  the  sale)  would  be  limited  to 
new  loads  not  previously  served  by 
natural  gas  or  to  requirements  that  are 
being  or  would  otherwise  be  served  by 

(1)  Alternative  fuels, 

(2)  Producer  direct  sales 
arrangements, 

(3)  Gas  made  available  under 
industrial  sales  programs  or  other 
similar  sales  programs, 

(4)  Gas  sold  by  pipelines  under 
special  discount  rates  or  in  off-system 
sales, 

(5)  Propane  or  synthetic  natural  gas, 
or 

(6)  Interruptible  sales  service 
schedules. 

Applicant  states  that  in  its  orders  on 
special  marketing  programs,  the 
Commission  has  determined  that  the 
above-described  markets  are  open  to 
competition  and  that  sales  to  such 
markets  should  be  permitted  on  a  self- 
implementing  basis. 

B.  Rates  and  Revenue  Crediting. 
Applicant  proposes  to  charge  negotiated 
rates  for  its  sales  under  the  SSP,  subject 
to  revenue  crediting  for  all  sales  and  to 
a  ceiling  rate  for  sales  for  resale.  To  the 
extent  Applicant  incurs  third-party 
transportation  charges  in  delivering  gas 
to  an  SSP  customer,  it  proposes  to  add 
such  charges  to  the  sales  rate  to  that 
customer.  In  addition.  Applicant 
proposes  to  collect  the  Gas  Research 
Institute  surcharge  in  connection  with 
all  sales  to  which  such  surcharge  is 
applicable. 

Applicant  states  that  it  is  not 
proposing  a  minimum  rate  for  its  SSP 
sales,  but  instead,  it  has  designed  the 
program  so  that  SSP  sales  are  assumed 
to  recover  Applicant's  actual  cost  of  gas 
for  the  month  in  which  the  sale  is  made. 
Applicant  proposes  to  exclude  from  the 
total  gas  costs  used  to  compute  Account 
No.  191  an  amount  computed  by 
multiplying  the  actual  weighted  average 
cost  of  gas  for  the  month  by  the  volume 
of  SSP  sales.  It  is  asserted  that  this  has 
the  effect  of  assuring  that  the  SSP 
customers,  which  are  expected  to  be 
predominantly  customers  that  were  not 
previously  served  by  Applicant  and  that 
may  not  remain  on  the  system  after  the 
expiration  of  this  short-term  program, 
would  neither  receive  the  benefit  of  the 
negative  surcharges  built  up  during  prior 
periods  nor  contribute  to  creation  of 
surcharges  affecting  Applicant's  future 
rates  to  traditional  customers.  Under 
this  procedure.  Applicant  states,  it  alone 
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would  be  at  risk  for  any  underrecovery 
of  gas  costs.  In  addition,  Applicant 
proposes  to  credit  to  a  non-interest- 
bearing  subaccount  of  Account  No.  191 
five  cents  per  Mcf  of  SSP  sales. 
Applicant  contends  that  as  a  result  of 
this  procedure,  the  cost  of  gas  sold 
under  the  SSP  would  be  recovered 
solely  from  SSP  customers,  and 
Applicant's  existing  customers  would 
receive  future  reductions  in  rates 
equivalent  to  five  cents  for  each  Mcf  of 
SSP  sales. 

Applicant  states  that  the  revenue 
crediting  is  intended  to  be  a  fixed 
obligation  no  matter  what  the  price  in  a 
particular  SSP  transaction  and  that 
Applicant  would  not  knowingly  enter 
into  a  SSP  contract  at  a  rate  that  is  less 
than  its  costs,  i.e.,  weighted  average  cost 
of  gas  plus  variable  costs  plus  the  cost 
of  crediting  to  Account  No.  191  five 
cents  per  Mcf  of  gas  sold  hereunder. 
However,  Applicant  submits  it  does 
intend  to  be  as  competitive  as  the 
circumstances  permit.  Applicant  states 
that  today's  market  conditions  might 
require  Applicant  in  certain  instances  to 
offer  a  fixed  rate  over  a  given  period  of 
time  which  when  viewed  after  the  fact 
may  prove  to  be  below  its  costs  and  that 
if  this  would  occur,  only  Applicant's 
shareholders  would  bear  the 
consequences.  It  is  maintained  that 
there  would  be  no  reduction  in  the 
benefits  AppHcant's  existing  customers 
realize  under  tl^  program.  Applicant 
submits  that  on  the  other  hand,  to  the 
extent  Applicant  is  able  to  generate 
revenues  under  the  program,  net  of 
crediting  and  recovery  of  its  variable 
costs  Applicant  assumed  in  its  rate 
settlement,  which  is  based  on  an 
imputed  sales  volume  of  700.000,000  Mcf 
of  gas  per  year. 

For  sales  for  resale  under  the  SSP. 
Applicant  proposes  a  ceiling  rate 
equivalent  to  its  rate  computed  at  its 
system  average  load  factor  for  sales  to 
large  distribution  companies  in  the  rate 
zone  in  which  delivery  to  flie  customer 
is  made  by  Applicant.  Applicant  states 
that  this  ceiling  is  meant  to  assure  that 
within  the  framework  of  negotiated 
rates  under  the  SSP,  there  is  a  regulated 
maximum  for  sales  to  resale  customers. 

C.  Transportation.  Applicant  intends 
to  rely  upon  existing  programs  under 
section  7  of  the  Natural  Gas  Act  and 
section  311  of  the  Natural  Gas  Pohcy 
Ad  of  1978  (NGPA)  for  the 
transportation  of  SSP  gas  by  third 
parties  to  customers  that  are  located  off 
Applicant's  system.  To  the  extent  that 
transportation  to  any  SSP  customer  miay 
be  restricted  because  of  the  system- 
supply  condition  under  Part  284  of  the 
Commission's  regulations.  Applicant 


asks  that  such  condition  be  waived  so 
that  SSP  gas  may  be  moved  to  any 
eligible  purchaser. 

D.  Facilities.  Apphcant  does  not  seek 
authorization  to  construct  or  operate        t 
any  additional  facilities  in  this  ^ 
application.  ( 

E.  Incremental  Pricing.  So  that  it  may 
compete  on  an  equal  footing  with  sales 
by  producers  under  special  marketing 
programs.  Applicant  asks  that  it  be 
granted  a  limited-term  exemption  from 
the  incremental  pricing  rules  of  Title  II 
of  the  NGPA  with  regaid  to  sales  under 
the  SSP.  It  is  asserted  that  such  an 
exemption  is  necessary  to  prevent  or 
alleviate  special  hardship,  inequity  or 
unfair  distribution  of  burdens  and  that 
absent  an  exemption,  Applicant  would 
be  placed  at  an  unfair  disadvantage  in 
competing  with  procedures  for  sales  to 
certain  customers  in  marginal  gas 
markets.  It  is  submitted  that  as  a  result, 
Applicant  and  its  customers  would  be 
denied  the  rate  and  take-or-pay  benefits 
otherwise  available  under  the  SSP. 

F.  Reporting  Requirements.  Applicant 
proposes  to  submit  monthly  reports 
containing  information  similar  to  that 
required  for  the  monthly  reports  under 
special  marketing  programs  to  keep  the 
Commission  and  interested  parties 
advised  of  progress  under  SSP. 
Applicant  would  include  in  such  reports 
the  name  of  each  purchaser  under  the 
program,  the  volumes  of  gas  sold  in  each 
transaction,  the  price  for  each  sale,  a 
description  of  the  eligibifity 
requirements  appUcable  to  each  sale, 
and  a  description  of  the  transportation 
arrangements  for  delivering  the  gas  to 
the  purchaser.  In  addition,  should  the 
Commission  deem  it  beneficial. 
Applicant  states  that  it  would 
participate  in  periodic  status 
conferences  with  the  Commission  Staff 
and  interested  parties  to  review  the 
operation  of  the  program. 

Any  person  desiring  to  be  heard  or  to 
protest  with  reference  to  said 
application  should  on  or  before 
December  10, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  accordance  widi  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  ovvn  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  ttie  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  hearing  provided 
for,  unless  odiervdse  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FK  Doc  B4-307K  FiM  I1-2»-M:  »M  «b) 
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(Docket  No.  QF«4-1»-001] 

Texasgulf,  Inc^  AppUcation  for 
Commisston  Cwttfication  of  Qualifying 
Status  of  a  CogeneratkNi  FacNity 

November  19, 1984. 

On  October  25, 1984.  Texasgulf,  Inc.. 
(Applicant).  P.O.  Box  30321,  Raleigh. 
North  Carolina.  27622-0321,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Conunission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  v^  be  located  at  the  Phosphate 
Operation  plant  on  N.C  Highway  306. 
six  miles  north  of  Aurora,  North 
Carolina.  The  facility  will  consist  of  IS 
sulphuric  acid  plant  waste  heat  recovery 
units  and  an  extraction  steam  turbine- 
generator.  Extracted  steam  will  be  used 
to  evaporate  water  from  30%  phosphoric 
acid  to  produce  54%  phosphoric  acid. 
The  net  electric  power  production 
capacity  of  the  facility  will  be  40  MW. 
The  primary  energy  source  will  be  waste 
heat  bam  sulphuric  add  plant 

Any  person  desiring  to  be  heard  ot 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  N.  E.,  Washington,  DC. 
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20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  Tiled  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Ptumb, 
Secretary. 

|FR  Doc.  M-J078S  Kiled  ll-ZS-M:  8:4S  ami 
■UJNO  COOC  (717-01^1 

(DoefcCl  Na  QF84-463-001] 

TGS  Associates;  Application  for 
Cofiwnission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

November  19. 1984. 

On  October  24. 1984,  TGS  Associates, 
(Applicant),  1419  Broadway,  Suite  415. 
Oakland,  California  94612  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing.  ■ 

The  24  MW  Dixie  Central  Power 
project  will  be  located  in  Churchill 
County,  Nevada.  The  facility  will  use  a 
flash  steam  turbine,  or  a  binary  cycle  or 
both  to  generate  electric  power  from  a 
liquid  dominated  geothermal  resource  as 
a  primary  energy  source.  The  facility 
will  also  include  the  construction  of  a 
225-miles.  230  kV  transmission  line  that 
will  connect  the  Dixie  Central  project  in- 
Dixie  Valley  Nevada  to  Southern 
California  Edison's  Bishop  Central 
substation  at  Bishop.  California.  This 
transmission  line  will  be  shared  with 
TGS  Associates'  Spring  Creek  Power 
Project.  Docket  No.  QF84-462-0Q1. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying* 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street ,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  wihin 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
thd  Commission  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  64-30786  Filed  11-23-M:  8:45  amj 
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(Docket  Na  QF84-462-001] 

TGS  Associates;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

November  19, 1984. 

On  October  24. 1984.  TSG  Associates, 
(Applicant),  1419  Broadway,  Suite  415, 
Oakland,  California,  94612  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  24  MW  Spring  Creek  Power 
project  will  be  located  in  Churchill 
County,  Nevada.  The  facihty  will  use  a 
flash  steam  turbine,  or  a  binary  cycle  or 
both  to  generate  electric  power  from  a 
liquid  dominated  geothermal  resource  as 
a  primary  energy  source.  The  facility 
will  also  include  the  construction  of  a 
225-miles,  230  kV  transmission  line  that 
will  connect  the  Spring  Creek  project  in 
Dixie  Valley  Nevada  to  Southern 
California  Edison's  Bishop  Central 
substation  at  Bishop,  California.  This 
transmission  line  will  be  shared  with 
TSG  Associates'  Dixie  Central  Power 
Project,  Docket  No.  QF84-463-001. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 


intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  S4-30787  Piled  11-23-64:  S:4S  ami 
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(Docket  No.  QF85-53-000] 

Union  Village  Hydroelectric  Co.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

November  19, 1984. 

On  October  22. 1984.  Union  Village 
Hydroelectric  Company  (Applicant),  of 
26  State  Street,  Montpelier,  Vermont 
05602  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  9  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  1000  kW  hydroelectric 
facility  (P-7208)  will  be  located  on  the 
Ompompanoosuc  River  near  Thetford, 
Vermont. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibuity  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
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siting,  construction,  operation,  licensing 
and  pollution  abatement. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  M-«1788  Filed  n-23-M:  S:4S  am) 
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(Docket  No.  RP84- 128-001) 

Alat>ama-Tenness««  Natural  Gas  Co.; 
Revised  Compliance  Filing 

November  20, 1984. 

Take  notice  that  on  November  15, 
1984,  Alabama  Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  Post 
Office  Box  918,  Florence,  Alabama. 
35631,  tendered  for  filing  Substitute 
Forty-Fifth  Revised  Sheet  No.  3-A  as 
part  of  its  FPC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  This  tariff  sheet  is 
proposed  to  become  effective  September 
14, 1984,  and  Alabama-Tennessee 
requests  that  there  be  granted  any 
necessary  waivers  of  the  Commissions 
Regulations  to  accomplish  this  proposed 
effective  date. 

Alabama-Tennessee  states  that  the 
purpose  of  the  revised  tariff  sheet  is  to 
adjust  Alabama-Tennessee's  rates  as  a 
result  of  a  correction  made  to  the  Base 
Tariff  Rates  in  Alabama-Tennessee's 
fihng  on  September  13. 1984.  in  Docket 
No.  RP84-128-000. 

Substitute  Forty-Fifth  Revised  Sheet 
No.  3-A  provides  for  the  following  rates: 
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Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rule  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  November  27, 1984.  Protests 
will  be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file\  petition  to  intervene; 
provided,  however,  that  any  person  who 
has  previously  filed  a  petition  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  pleading. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb,  '> 

Secretary. 

\VR  Doc.  84-30831  Filed  11-23-84:  8:4S  am) 
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[Docket  No.  RP84-76-003] 

Alabama-Tennessee  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  20, 1984. 

Take  notice  that  on  November  9, 1984. 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee) 
submitted  revised  tariff  sheets 
designated  as  follows: 

Substitute  First  Revised  Sheet 
Nos.  4.  7,  9, 13. 17  and  21 

Such  tariff  sheets  are  proposed  to 
become  effective  as  of  October  31, 1984. 
Alabama-Tennessee  requests  a  waiver 
of  any  Commission  Regulations  required 
to  make  the  above-designated  tariff 
sheets  effective  as  of  October  31. 1964. 
which  is  the  date  after  the  expiration  of 
the  suspension  of  the  original  tariff 
sheets  by  the  Commission's  order  of 
May  30, 1984 

Alabama-Tennessee  states  that  such 
substitute  revised  tariff  sheets  are 
submitted  pursuant  to  the  requirements 
of  the  Commission's  order  of  September 
12, 1984  and  the  letter  order  issued 
October  31, 1984  by  the  Director,  Office 
of  Pipeline  and  Producer  Regulation, 
requiring  the  elimination  of  specified 
variable  costs  from  the  minimum  bill 
provisions  of  the  tariff. 

Alabama-Tennessee  states  that  copies'^, 
of  this  filing  have  been  served  upon  its 
jurisdictional  customers  and  State 
Commissions  of  Alabama,  Mississippi, 
and  Tennessee. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  21| 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  should  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Due  84-30932  Filed  11-23-M:  8:43  amJ 
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(Docket  No.  TA85-1-4S-002) 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

November  20. 1984. 

Take  notice  that  on  November  14, 
1984,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
Substitute  Twenty-Third  Revised  Sheet 
No.  7,  to  be  effective  November  1, 1984. 
to  reflect  the  elimination  of  Order  No. 
399  refunds  and  support  for  the  Gas 
Arctic  Northern  Border  refund  in 
compliance  with  the  Commission's  order 
issued  on  October  31, 1984. 

Copies  of  this  filing  were  served  upon 
ANR's  customers  and  interested  state 
commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  with 
§  §  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  November  27, 1984.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
-  Commission  and  are  available  for  public 
.  inspection. 

Kenneth  F.  Plumb. 

'Secretary. 

dKR  Doc  84-30933  Filed  11-23-84:  8:45  ami 
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[Docket  No.  TA85- 1-32-003) 

Colorado  Interstate  Gas  Co.;  Proposed 
Change  in  Rates  Under  Purchased  Gas 
Adjustment  Clause  Provision 

November  20. 1984. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG),  on  November  13, 
1984,  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff,  Original 
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Volume  Na  1.  The  proposed  changes 
would  increase  the  flteonnd  rate  under 
CIG's  jarisdictioaal  rate  schediJes  by  44 
cents  per  Mcf  and  decrease  the 
commodity  rate  by  4wl9  cents  per  Mcf. 
This  filing  reflects  a  net  annual  decrease 
in  purchased  gas  costs  of  approximately 
$.5  million. 

The  filing  was  made  to  enable  CIG  to 
reflect  in  its  rates,  pursuant  to  Section 
21  of  aC's  FERC  Gas  Tariff.  Original 
Volume  No.  1.  net  decreased  purchased 
gas  costs  it  will  experience  as  the  result 
of  rate  filings  made  by  certain  of  ita 
pipeline  suppliers. 

CIC  requests  that  the  instant  filing  be 
made  effective  on  December  1, 1984. 

Copies  of  the  filing  have  been  served 
upon  the  Company's  jurisdictionaL 
customers  and  other  interested  persons, 
including  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  nied  on  or  before  November 
27. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KemwAF.  Phimb, 
Secretary. 

\n  Dot  tH-VKM  Fited  n-Z3-a*:  ft4S  Ml) 
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IDocket  No.  Rn4-13«-001] 

Lawr«nc«bur9  Gm  Tranwnlsslon 
Corp,;  PropoMd  CiMngo  In  FERC  Gm 
Tariff 

November  20. 1984. 

Take  notice  that  on  November  13, 
1984  Lawrenceburg  Gas  Transmission 
Corporation  (Lawrenceburg)  tendered 
for  filing  one  (1)  substitute  revised  gas 
tariff  sheet  to  its  FERC  Gas  Tariff  First 
Revised  Volume  No.  1,  to  become 
effective  September  13, 1984: 

Substitute  Thirty-fourth  Revised  Sheet  No.  4 

Lawrenceburg  states  that  it  originally 
filed  Thfrty-fourth  Revised  Sheet  No.  16 
in  order  to  comply  with  Commission 
Order  No.  380  issued  May  25, 1964 
which  requa-ed  that  purchased  gas  costs 
be  stated  separately  in  all  pipeline  sales 
tariffs.  In  that  initial  filing  Lawrenceburg 
apparently  went  beyond  the 


requirements  of  Order  No.  380  by 
separating  its  Rate  Schedule  CDS-1 
demand  charge  into  "Purchased  Gas" 
and  "Other"  costs  components.  The 
instant  filing  was  made,  according  to 
Lawrenceburg  for  the  sole  purpose  of 
refiecting  Rate  Schedule  CDS-1  Demand 
Charges  as  a  single  Kne  item. 

Copies  of  this  filing  were  served  upon 
Lawrenceburg's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
KuiMtb  F.  Plumb, 
Secretary. 

|FR  Doc.  M-aOKS  FIM  n-23-M:  S:46  ami 

MLLMM  COOC  tnr-et-it 


(Docket  Nos.  RP84-18-003,  RP84-21-004. 
RP«S-15-4M)0,  and  RP84-86-001] 

Locust  Ridgo  Gas  Co.;  Motion  for 
WittNlrawal 

November  20, 1964. 

Take  notice  that  on  November  15. 
1984,  Locust  Ridge  Gas  Company 
(Locust  Ridge)  tendered  for  filing  a 
Motion  For  Withdrawal  Of  Certain 
Pleading  Pending  Submission  Of 
Stipulation  And  Agreement.  Locust 
Ridge  states  that  on  November  13, 1984, 
an  agreement  in  principle  was  reached 
between  Locust  Ridge  and  the  Federal 
Energy  Regulatory  Commission  Staff 
which  would  resolve  all  issues  in  Docket 
Nos.  RP84-86-000  and  RP85-15-000. 

Specifically,  Locust  Ridge  moves  to 
withdraw  the  following: 

(1)  The  October  18, 1984  "Motion  by 
Locust  Ridge  Gas  Company  For 
Reconsideration  Of  Order  And  Request 
For  Stay  Pending  Action  On  This 
Motion"  concerning  the  October  15. 1984 
Order  Denying  Rehearing; 

(2)  Alternate  B  Tariff  Sheets  in  the 
October  25. 1984  Compliance  Filing  of 
Revised  Tariff  Sheets  in  Docket  No. 
RP84-86:and 

(3)  The  October  29, 1984  rate  filing  in 
Docket  No.  RP85-15-000. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  i^e  a  petition 
to  intervene  or  protest  wHh  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FK  [)oc  84.30036  Filad  I1-2»-M;  M6  amf 
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I  Docket  No.  RP85-2S-000] 

Northern  Bordar  PfpaMna  C04 
Proposed  Ctwngas  In  FERC  Gas  Tariff 

November  2a  1984. 

Take  notice  that  Northern  Border 
Pipeline  Company  (Northern  Border)  on 
November  16. 1984,  tendered  for  filing 
the  following  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1: 

First  Revised  Sheet  No.  105. 

Northern  Border  indicates  that  the 
instant  filing  is  made  to  establish  a  new 
depreciation  methodology  for  its 
pipeline  system.  It  is  stated  that  the 
implementation  of  the  proposed  change 
will  result  in  levelizing  the 
fransportation  charges  through  October 
31. 1996,  to  Northern  Natural  Gas 
Company,  Division  of  InterNorth,  Inc., 
Panhandle  Eastern  Pipe  Line  Company 
and  United  Gas  Pipe  Line  Company 
(U.S.  Shippers)  under  Original  Volume 
No.  1  of  its  FERC  Gas  Tariff.  It  is 
projected  that  the  levelization  proposal 
will  reduce  the  cost  of  service  allocated 
among  the  U.S.  Shippers  by 
approximately  $83  million  during  the 
contract  year  from  November  1,  1984,  to 
October  31.  1985. 

Northern  Border  bases  its  filing  upon 
applications  made  by  Pan-Alberta  Gas, 
Ltd.  with  the  National  Energy  Board  of 
Canada,  by  Northwest  Alaskan  Pipeline 
Company  with  the  Economic  Regulatory 
Administration  and  the  Commission  and 
by  Northern  Border  with  the 
Commission.  If  approved,  these  filings 
would  extend  the  life  of  the  export, 
import,  sales  and  transportation 
authorizations  through  October  1996,  as 
well  as  the  obligation  of  the  U.S. 
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Shippers  under  their  Service 
Agreements  with  Northern  Border. 

In  view  of  these  filings,  it  is  stated 
that  the  levelization  approach  will 
reasonably  match  system  utilization  and 
the  obligations  of  its  U.S.  Shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
27. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc  M-aoar  FUwJ  11-2»-84: 8:4s  mj 
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(Docket  No.  RPSS-S-0011 

Northwest  Alaskan  Pipeline  Co.;  Tariff 
Changes 

November  20. 1984. 

Take  notice  that  on  November  18. 
1984,  Northwest  Alaskan  Pipeline 
Company  ("Northwest  Alaskan"),  295 
Chipeta  Way,  Salt  Lake  City,  Utah 
84108-0900,  tendered  for  filing  in  Docket 
No.  RP85-5-001  the  following  revised 
tariff  sheet: 

Substitute  Fourteenth  Revised  Sheet  No.  S 
Substitute  Fifteenth  Revised  Sheet  No.  5 

Northwest  Alaskan  states  that  it  has 
been  provided  with  revised  estimates  of 
the  demand  charges  from  its  Canadian 
supplier.  Pan-Alberta  Gas  Ltd.  ("Pan- 
Alberta")  affecting  four  gas  sales  tariffs 
with  its  purchasers.  Northern  Natural 
Gas  Company,  a  Division  of  InterNorth 
Inc.  ("Northern"),  Panhandle  Eastern 
Pipe  Line  Company  ("Panhandle  "). 
United  Gas  Pipe  Line  Company 
("United"),  and  Pacific  Interstate 
Transmission  Company  ("PIT").  The 
revised  estimate  included  in  Substitute 
Fourteenth  Revised  Sheet  No.  5  provides 
for  a  reduction  in  the  cost  previously 
included  in  Fourteenth  Revised  Sheet 
No.  5.  Northwest  Alaskan  requested  that 
the  Commission  grant  any  waiver  of  its 
regulations  that  it  may  deem  necessary 
in  order  that  Substitute  Fourteenth 
Revised  Sheet  No.  5  may  become 
effective  November  1. 1984.  as  proposed. 
The  revised  estimate  of  demand  charges 


included  in  Substitute  Fifteenth  Revised 
Sheet  No.  5  are  being  submitted  for  filing 
and  acceptance  pursuant  to  the 
amended  purchase  agreements  between 
Northern,  Panhandle,  United  and  PIT, 
and  Rate  Schedules  X-1.  X-2,  X-3  and 
X-4  to  become  effective  January  1, 1985. 
A  copy  of  this  filing  is  being  served  on 
Northwest  Alaskan's  customers.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  November  27, 1984.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  B4-M)aU  Filad  ll-2>-a4: 845  am] 
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(Docket  No.  RP85-24-000] 

Pacific  Interstate  Offshore  Co.; 
Proposed  Change  in  Rate 

November  20, 1964. 

Take  notice  that  Pacific  Interstate 
Offshore  Company  (PIOC)  on  November 
15, 1984,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Volume  No.  1,  First 
Revised  Sheet  No.  4. 

The  reason  for  submittal  of  the  second 
year  rate  filing  is  to  comply  with 
Commission  order  dated  June  21, 1983, 
requiring,  in  part,  PIOC  "to  file  revised 
rates  to  be  effective  during  the  second 
and  third  year  of  the  initial  three-year 
period,  which  revised  rates  shall  reflect 
in  the  sales  rate  for  such  years  the  latest 
available  deliverability  estimates  ".  This 
proposed  change  is  submitted  in 
compliance  therewith. 

Copies  of  the  filing  were  served  upon 
the  Company's  sole  purchaser  under  its 
FERC  Gas  Tariff,  Pacific  Lighting  Gas 
Supply  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  the 
requirements  of  Rules  211  or  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 


All  such  petitions  or  protests  should  be 
filed  on  or  before  Nov.  27, 1984.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
tAken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-30030  Fil«)  11-23-84;  »4t  amj 
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(Docket  No.  RPe3-137-012] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Tariff  Filing 

November  20. 1984. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
if  November  15, 1964.  lendered  for  filing 
"  Substitute  Thirty-Third  Revised  Sheet 
No.  52  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  2.  The  sheet  is  proposed  to 
be  effective  on  November  1, 1964  and 
was  filed  to  comply  with  the 
Commission  Order  dated  October  18, 
1984  which  accepted  Transco's  Advance 
Payment  Rate  Reduction  filed 
September  17. 1964  subject  to  Transco's 
revising  the  originally  filed  tariff  sheet 
to  reflect  the  correct  purchased  gas  cost. 
Transco  states  that  since  this  portion  of 
the  subject  tariff  sheet  refers  to  charges 
which  are  excluded  in  computing  the 
customer's  transportation  rate,  the 
change  being  made  in  the  instant  filing 
has  no  impact  on  the  rate  Transco 
originally  proposed  to  charge  in  its 
September  17, 1984  filing. 

Transco  further  states  that  copies  of 
the  instant  filing  have  been  mailed  to 
each  of  its  customers,  and  State 
Commissions  and  other  parties  to 
Docket  No.  RP83-137. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Kennelh  F.  Ptumb. 
Secretary. 

|FR  Doc  84-3aMO  FIM  11-23-M:  ft49  ami 

BtLUNQ  CODE  nn-%i-m 

(Docket  Ho.  EmO-2S9-004] 

Kansas  Qas  and  Electric  Co.;  Notice  of 
Compliance  FNing 

November  19. 1984. 

Take  notice  that  on  October  29.  1984 
Kansas  Gas  and  Electric  Company 
(KG&E)  submitted  for  Rling  its  revised 
compliance  Filing. 

Included  in  KG&E's  revised 
compliance  filing  are  the  following: 

(1)  Compliance  cost  of  sen'ice. 

(2)  Workpapers  for  the  cost  of  service. 

(3)  Rate  design  derivation  for  Rate 
Schedule  PWM. 

(4)  Rate  design  derivation  for  Service 
Schedule  A. 

(5)  Revenue  calculations  for  the  12 
months  ended  December  31. 1980 
(Period  11)  for  full  requirements 
municipals  (Rate  Schedule  PWM)  and 
the  partial  requirements  municipaLs 
(Service  Schedule  A). 

(6)  Rate  Schedule  PWM-1080  and  the 
Fuel  Adjustment  Clause  Rider  FAPWM- 
580. 

(7)  Compliance  Amendments  and  the 
Fuel  Adjustment  Clause  Rider  FAGM- 
580. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.  Washington.  D.C.  20426,  on  or 
before  December  4. 1984.  Comments  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenn«tli  F.  Phunb, 
Secretary. 
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(Docket  No.  ER84-687-000] 

Pacific  Power  and  Ught  Co.;  Order 
Accepting  Rate  for  HIing,  Subject  to 
Refund  or  Ad)ustnient,  Ordering 
Summary  Disposition  and  Directing 
Adjustments  and  Refunds.  Noting 
intervention,  and  Establishing  Hearing 
Procedures 

(Issued:  November  16, 1984. 

Before  Commissioners:  Raymond  (. 
O'Connor,  Chairman:  Ceorgiana  Sheldon. 
A.G.  Sousa,  Oliver  G.  Richard  III  and  Charles 
C.  Stalon. 


On  September  18. 1984.  PacifiCorp. 
doing  business  as  Pacific  Power  and 
Light  Company  (PP&L),  tendered  for 
filing  a  revised  Appendix  1  for  the  State 
of  Montana.'  together  with  the 
Bonneville  Power  Administration's 
(BPA's)  determination  of  PP&L's 
Average  System  Cost  (ASC)  for  the 
State  of  Montana  and  a  summary  of  the 
company's  objections  to  BPA's 
adjustments  to  its  ASC.  pursuant  to  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act)*  and  the 
Commission's  implementing  regulations. 
The  filing,  as  adjusted  by  BPA  in 
accordance  with  the  final  ASC 
methodology,^  reflects  an  increase  in 
PP&L's  ASC  for  exchange  sales  in  the 
State  of  Montana  for  the  exchange 
period  beginning  on  February  28. 1984 
PP&L  has  contested  several  of  BPA's 
adjustments  to  PP&L's  proposed  ASC 
rate,  including:  the  development  of  the 
footnote  13  labor  ratio;  the 
functionalization  of  regulatory 
commission  expenses,  stockholder 
expenses,  and  the  Washington 
generation  tax;  the  determination  of  the 
effective  date;  and  three  alleged 
computational  errors. 

Notice  of  PP&L's  filing  was  published 
in  the  Federal  Register  with  comments 
due  on  or  before  October  9. 1984.  45  FR 
38.352.  BPA  filed  a  timely  notice  of 
intervention  which  raises  no  specific 
issues.* 

Discussion 

Under  Rule  214(a)(1)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  BPA's 
timely  notice  of  intervention  serves  to 
make  it  a  party  to  this  proceeding. 

PP&L  asserts  that  BPA  improperly 
adjusted  PP&L's  footnote  13  labor  ratio 
to  assign  general  labor  costs  to 
distribution/other.  Our  preliminary 
review  indicates  that  BPA  correctly 
implemented  the  ASC  methodology. 
Footnote  13  stipulates  that  the  wage  and 
salary  ratio  will  be  based  on  the  ratios 
of  production,  transmission,  and 
distribution/other  functions  included  in 
the  test  period.  However,  PP&L 
introduced  an  intermediate  step  in 
calculating  footnote  13  by  first  allocating 
general  labor  costs  to  production, 
transmission,  and  distribution  using 


'  See  Attachment  for  rate  schedule  designation 

»  16  U  S.C.  839. 

'  Docket  No.  RM81-41-O00.  Order  No.  337.  Sales 
of  Electric  Power  to  Bonneville  Power 
Administration.  Methodology  and  Filing 
Requirpments.  48  FR  46.970  (Oclot)er  17. 1983) 

*  Although  not  reiterated  in  BPA's  notice  of 
intervention.  BPA's  position  is  effectively  reflertpd 
in  its  report  on,  and  adjustments  to.  PP&L's 
proposed  ASC  rate. 


footnote  24.  BPA  adjusted  footnote  13  to 
allocate  general  labor  costs  directly  to 
distribution/other.  In  PP&L's  prior  ASC 
docket.  Docket  No.  ER84-622-000.  29 
FERC  1  61.082  (1984).  the  Commission 
determined  that  the  introduction  of  an 
intermediate  step  in  developing  footnote 
13  was  inconsistent  with  the  ASC 
methodology.  Accordingly,  we  shall 
deny  PP&L's  adjustment  to  the  footnote 
13  labor  ratio. 

PP&L  objects  to  BPA's 
functionalization  of  regulatory 
commission  expenses  entirely  to 
distribution/other,  stating  that  the  bulk 
of  the  company's  regulatory  commission 
expenses  at  the  retail  level  relate  to  its 
production  and  transmission  system. 
PP&L  initially  functionalized  regulatory 
commission  expenses  using  a 
combination  of  direct  analysis  and 
footnote  13  (which  allocates  costs  on  the 
basis  of  labor  ratios).  PP&L  states, 
however,  that  it  now  supports  the  use  of 
footnote  24  (which  allocates  costs  on  the 
basis  of  operations  and  maintenance 
expenses  and  plant  ratios).  The  ASC 
methodology  requires  that  commission 
expenses  be  functionalized  in 
accordance  with  footnote  19,  which 
assigns  all  regulatory  expenses  to 
distribution/other,  unless  the  utility 
demonstrates  that  a  different  treatment 
is  appropriate.  In  functionalizing  all  of 
PP&L's  regulatory  expenses  to 
distribution/other,  BPA  stated  that  PP&L 
had  failed  to  demonstrate  that  any 
regulatory  expenses  were  allocable  to 
production  or  transmission.  The 
functionalization  of  regulatory  expenses 
is  an  outstanding  issue  in  several  ASC 
proceedings  pending  before  the 
Commission,  which  involve  Pacific 
Northwest  utilities  other  than  PP&L.*  We 
will  therefore  also  set  this  issue  for 
hearing  with  respect  to  PP&L. 

PP&L  objects  to  BPA's  exclusion  of 
stockholder  expenses  on  the  basis  that 
these  expenses  are  not  related  to 
"resources"  and.  therefore,  are  not 
includable  in  the  exchange.  PP&L  asserts 
that  stockholder  expenses  are  incurred 
in  keeping  the  investor  informed 
concerning  the  company's  financial 
condition,  the  current  course  of  events, 
and  the  future  prospects  of  the  company. 
PP&L  contends  that  these  expenditures 
ensure  that  potential  funds  are  available 
to  build  new  plant  and,  consequently, 
are  resource-related  costs.  This  issue 
parallels  that  raised  in  Docket  No. 
ER84-622-000,  where  the  Commission 
determined  that  BPA's  exclusion  of 


'  See.  e.g..  Puget  Sound  Power  and  Light 
Company.  Docket  No.  ERB4-196-000;  Montana 
Power  Company.  Docket  No.  ERB4-2»-000:  and 
Idaho  Power  Company.  Docket  No.  ER83-71 2-000. 
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stockholder  expenses  from  PP&L's  ASC 
was  improper  because  such  costs  are 
incurred  to  help  maintain  the  utility's 
stability  and  health  and  thus  relate  to  all 
of  the  operating  functions  of  the  utility. 
Accordingly.  PP&L  will  be  directed  to 
revise  its  ASC  in  this  docket  to  include 
stockholder  expenses  and  BPA  will  be 
ordered  to  reimburse  PP&L  for  the 
difference  between  the  rate,  as  amended 
here,  and  the  rate  as  adjusted  by  BPA. 

PP&L  objects  to  BPA's 
functionalization  of  the  Washington 
generation  tax  to  distribution/other. 
BPA  determined  that  the  generation  tax 
is  actually  the  Montana  portion  of  the 
company's  Washington  Business  and 
Occupational  Tax  which  has  always 
been  excluded  from  the  ASC.  PP&L. 
however,  states  that  the  tax  is  based  on 
the  value  of  energy  generated  in 
Washington  for  export  through  its 
transmission  system  and  that  the  tax 
should  be  functionalized  as  a 
production-related  cost.  The  tax  issue 
presented  here  is  identical  to  the  tax 
issue  which  was  set  for  hearing  in  Puget 
Sound  Power  &  Light  Company,  Docket 
No.  ER82-448-000.  et  al.  We  shall 
therefore  order  that  the  Washington 
generation  tax  issue  be  set  for  hearing. 

PP&L  objects  to  BPA's  determination 
that  the  effective  date  for  payment 
under  the  proposed  rate  should  be 
February  28, 1984.  The  Montana  Public 
Service  Commission  established  an 
effective  date  of  February  6, 1984,  for  the 
retail  rates  which  generated  the  ASC 
rate  in  this  proceeding.  PP&L  states  that 
the  revised  retail  tariff  sheets  which  it 
filed  with  the  Montana  Commission 
were  to  be  "effective  February  6. 1984, 
with  meter  readings  on  and  after 
February  24. 1984."  PP&L  filed  its  ASC 
with  BPA  on  February  28, 1984.  The  ASC 
methodology  and  the  contracts  executed 
by  BPA  require  that  a  utility  file  its 
revised  ASC  with  BPA  within  five 
working  days  following  the 
commencement  of  an  exchange  period.* 

PP&L  apparently  believes  that  the  five 
day  deadline  in  the  ASC  is  triggered  by 
the  meter  reading  rate,  rather  than  the 
effective  date  established  by  the  state 
commission.  We  find  no  merit  to  PP&L's 
argument.  The  February  6. 1984. 
effective  date  was  explicitly  set  by  the 
state  commission  and  meters  read  by 
PP&L  on  February  24, 1984,  necessarily 
reflected  consumption  prior  to  February 
24.  State  commissions  often  permit 
utilities  to  refer  to  meter  reading  dates 
as  well  as  effective  dates  as  an 
administrative  convenience  to  avoid  the 
necessity  of  prorating  a  bill  whose 


consumption  spans  two  rate  periods.' 
This  is  no  way  makes  the  date  which 
has  been  used  for  convenient  billing 
implementation  the  effective  date  of  the 
rate.  The  Commission  finds  that  BPA 
appropriately  determined  that  PP&L's 
submittal  of  the  revised  ASC  was 
untimely,  and.  in  accordance  with  the 
ASC  methodology,  correctly  set  the 
effective  date  as  the  date  the  untimely 
filing  was  made,  February  28, 1984.*  We, 
therefore,  shall  deny  PP&L's  request  to 
adjust  the  effective  date  for  its  ASC  rate 
for  the  State  of  Montana. 

Finally,  PP&L  alleges  that  BPA  made 
three  computational  errors  in  developing 
the  BPA-adjusted  ASC  rate.  Our  review 
confirms  that  BPA  erred:  (1)  In  its 
calculation  of  intangible  plant  pursuant 
to  BPA's  revised  footnote  24;  (2)  in  its 
refunctionalization  of  Account  No.  931 
to  reflect  BPA's  revised  footnote  24;  and 
(3)  in  its  addition  in  deriving  the 
unamortized  leasehold  balances  on 
Schedule  1.  The  combined  impact  of 
these  errors  excluded  about  $13,000  in 
allowable  test  year  ASC  costs.  We  shall 
direct  PP&L  to  correct  these  errors  and 
require  BPA  to  reimburse  PP&L 
accordingly. 

The  Commission  orders: 

(A)  PP&L's  requests  for  adjustments  of 
BPA's  determination  regarding  the 
development  of  the  footnote  13  labor 
ratio  and  the  effective  date  of  the  ASC 
rate  are  hereby  denied. 

(B)  PP&L  is  hereby  directed  to  revise 
its  ASC  to  correct  BPA's  computational 
errors  and  to  functionalize  stockholder 
expenses  pursuant  to  footnote  24,  as 
discussed  in  the  body  of  this  order.  PP&L 
shall  file  such  revised  ASC  within  thirty 
(30)  days  of  the  date  of  ths  order. 

(C)  BPA  is  hereby  ordered  to 
reimburse  PP&L  for  the  difference 
between  the  filed  ASC  rate  and  the  rate 
as  revised  to  reflect  the  summary 
disposition  directed  above,  plus  accrued 
interest,  within  thirty  (30)  days  of  the 
date  on  which  PP&L  files  its  revised 
ASC. 

PP&L's  revised  ASC  rate  is  hereby 
accepted  for  filing,  as  adjusted  by 
summary  disposition,  to  become 
effective  as  of  February  28, 1984,  subject 
to  refund  or  adjustment. 

(E)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 


*  An  exchange  period  is  defined  as  the  period  of 
lime  during  which  a  particular  set  of  the  utiUty's 
retail  rate  schedules  are  in  effect. 


'  In  this  proceeding,  for  example,  all  readings 
from  February  24, 1984,  are  billed  at  the  new  rate 
without  proration  for  any  consumption  which  might 
have  occurred  prior  to  February  6, 1984. 

■  Under  the  ASCE  methodology.  PP»L  could  have 
requested  that  BPA  excuse  the  untimely  filing  on  the 
basis  that  delay  was  unavoidable.  However,  PP&L 
did  not  attempt  to  make  such  a  showing  either  with 
BPA  or  in  its  objections  filed  in  the  instant  docket. 


sections  5  and  9  of  the  Northwest  Power 
Act  and  section  402(a)  of  the 
Department  of  Energy  Organization  Act 
of  1978.  and  by  the  Federal  Power  Act. 
particularly  sections  205  and  206  thereof, 
and  pursuant  to  the  Commission's  Rules 
of  Practice  and  Procedure  and  the 
regulations  under  the  Federal  Power  Act 
and  the  Northwest  Power  Act  (18  CFR. 
Chapter  I),  a  public  hearing  shall  be  held 
for  the  limited  purpose  of  considering 
PP&L's  objections  to  BPA's  treatment  of 
Cegulatory  commission  expenses  and  its 
Washington  generation  tax. 

(F)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  {udge.  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  from  the  date  of  this  order  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  D.C. 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  presiding  administrative 
law  judge  shall  transmit  with  his 
recommended  decision  the  record  to  the 
Joint  State  Board  convened  in  the 
Commission's  July  25, 1984  order  (28 
FERC  H  61.143). 

(G)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Regiister. 

By  the  Conunission. 
Kenneth  F,  Plumb, 

Secretary. 

Pacific  Power  &  Light  Company  (Docket  No. 
ER84-687-000)  Rate  Schedule  Desigiutioa 

Designation  and  Description 

Supplement  No.  37  to  Supplement  No.  3  to 
Pacific  Power  &  Light  Company/Bonneville 
Power  Administration  Service  Agreement 
under  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Supersedes  Supplement  No.  30  to 
Supplement  No.  3) — Revised  ASC  for 
Montana  jurisdiction  with  BPA  Report 

|FR  Doc^  »4-3ae2B  Filed  11-23-84:  S:4S  am) 
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(Docket  Nos.  CP«5-26-000  and  CPe5-45- 
000] 

Texas  Qas  Transmission  Corp.  and 
ANR  Pipeline  Co.;  Requssts  Under 
Blanket  AuttKMlzatlon 

Noveml>er  19. 1964. 

Take  notice  that  on  Octoer  12, 1984. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
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Docket  No.  CPB&-26-000  and  that  on 
October  18, 1984.  as  supplemented  on 
October  2a  1884  ANR  Pipeline  Company 
(ANR),  500  Rennaissance  Center, 
Detroit.  Michigan  48423,  filed  in  Docket 
No.  CPB5-45-000  requests  pursuant  to 
Section  157.205  of  tbe  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Vulcan  Chemicals,  a  division  of  Vulcan 
Materials  Company  (Vulcan),  under  the 
certificates  issued  in  Docket  Nos.  CP82-  ^ 
407-000  (Texas  Gas)  and  CP82-480-000 
(ANR),  all  as  more  fully  set  forth  in  the 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  and  ANR,  hereinafter 
jointly  referred  to  as  Applicants, 
indicate  that  by  assignment  dated 
February  14. 1984,  Vulcan  has  acquired 
the  rights  of  Seagull  Louisiana  Intrastate 
Pipehne  Company  (SLIPCO)  to  purchase 
gas  from  Sandefer  Oil  and  Gas,  Inc., 
Aikman  Petroleum.  Inc.  and  Snyder 
Partners  (Producers)  for  use  as  boiler 
fuel  for  process  steam  and  other  uses  at 
Vulcan's  Geismar,  Louisiana,  plant.  It  is 
further  indicated  by  Applicants  that 
SLIPCO  entered  into  a  December  23, 

1983,  gas  purchase  contract  with  the 
Producers.  In  order  for  Vulcan  to  use  the 
gas  at  its  Geismar  plant.  Applicants 
herein  propose  to  transport  5,000  Mcf  of 
gas  per  day  and  up  to  1,825,000  Mcf  of 
gas  per  year  on  behalf  of  Vulcan. 

SpeciHcally,  Texas  Gas  proposes  to 
transport  gas  on  behalf  of  Vulcan 
pursuant  to  the  terms  of  an  April  25. 

1984.  transportation  agreement  which 
provides  for  Texas  Gas  to  receive  the 
gas  for  the  account  of  Vulcan  at  a 
proposed  point  of  interconnection 
between  Texas  Gas  and  SLIPCO  in 
Iberia  Parish,  Louisiana,  to  a  point  of 
interconnection  between  Texas  Gas  and 
Texas  Gas  Exploration  Corporation's 
processing  plant  near  Eunice,  Louisiana, 
for  further  transportation.  It  is  explained 
that  Texas  Gas  would  transport  the  gas 
on  behalf  of  Vulcan  for  a  term  extending 
to  June  30, 1985,  or  until  the  expiration  of 
the  term  of  any  experimental 
transportation  program  set  up  by  the 
Commission  in  Order  No.  234-B.  Texas 
Gas  would  charge  Vulcan  the  rate 
provided  in  Texas  Gas'  Rate  Schedule 
T-SL/Z-SL  as  filed  with  the 
Commission  for  the  proposed  service,  it 
is  stated.  The  proposed  transportation 
service  would  be  rendered  through  the 
use  of  Texas  Gas'  existing  facilities  and 
would  not  require  the  construction  of 
any  new  facilities,  it  is  further  stated. 

ANR  proposes  to  transport  gas  on 
behalf  of  Vulcan  pursuant  to  the  terms 


of  an  August  22, 1964,  transportation 
agreement  ANR  proposes  to  receive  the 
gas  from  Texas  Gas  at  a  point  of 
existing  interconnection  of  the  systems 
of  ANR  and  Texas  Gas  near  Eunice  and 
to  deliver  equivalent  volumes  of  gas  to 
Acadian  Gas  Pipeline  system  (Acadian) 
for  Vulcan's  account  at  an  existing 
interconnection  between  ANR  and 
Acadian  near  Franklin.  Louisiana.  ANR 
states  that  it  vrould  charge  Vulcan  5.1 
cents  per  dt  equivalent  for  all  gas 
tendered  to  ANR  and  delivered  to 
Acadian  for  Vulcan's  account;  it  is 
further  stated  that  this  rate  is  based  on 
ANR's  Rate  Schedule  EUT-1  on  file  in 
ANR's  FERC  Gas  Tariff.  It  is  indicated 
that  no  facilities  would  be  constructed 
to  provide  the  transportation  service. 

Applicants  further  indicate  that 
Acadian  and  Bayou  Industrial  Gas 
Corporation  would  render  further 
transportation  service  for  Vulcan.  In 
addition.  Applicants  indicate  that  they 
would  undertake  certain  filing 
requirements  to  implement  their 
requests  for  "flexible  authority"  as  to 
sources  of  gas  and/or  receipt  and 
delivery  points.  Specifically,  Applicants 
propose  to  file,  within  30  days  of  the 
addition  or  deletion  of  any  gas  suppUers 
and/or  any  receipt/delivery  points,  the 
following  information: 

1.  A  copy  of  the  gas  purchase 
contracts  between  the  seller  and 
Vulcan; 

2.  A  statement  as  to  whether  the 
supply  is  attributable  to  gas  under 
contract  to  and  released  by  a  pipeline  or 
distributor  and  if  so,  identification  of  the 
parties,  and  specification  of  the  current 
contract  price; 

3.  A  statement  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  pricing 
categories  of  the  added  supply,  if 
released  gas.  and  the  volumes 
attributable  to  each  category; 

4.  A  statement  that  the  gas  is  not 
committed  or  dedicated  within  the 
meaning  of  NGPA  Section  2(18); 

5.  The  location  of  the  receipt/delivery 
points  being  added  or  deleted.  For 
deletions  provide  the  name  of  the 
producer/  supplier 

6.  Where  an  intermediary  participates 
in  the  transaction  between  the  seller 
and  Vulcan,  the  information  required  by 
SecHon  157.209(c)(2)(ix)  of  the 
Commission's  Regulations;  and 

7.  The  identity  of  any  other  pipeline 
involved  in  the  transportation. 

In  addition.  ANR  states  that  it  would  file 
any  amendment  to  its  transportation 
agreement  with  Vulcan  adding  or 
deleting  points  of  receipt  or  points  of 
delivery. 


Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  i  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to 
either  request.  If  no  protest  is  filed 
within  the  time  allowed  therefor,  the 
proposed  activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  particular  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Phimb, 
Secretary. 

(FR  Doc.  S4-30927  Filed  11-23-84:  &*S  am) 
WLUNQ  COOE  tm-Ot-M 


[Docket  No.  CI85-36-000] 

Texas  Gas  Exploration  Corp; 
Application  for  Blanket  Umlted-Term 
Certificate  of  Public  Convenience  and 
Necessity  and  Limited  Partial 
AlMindonment  Autitorizatlon 

November  19. 1984. 

Take  notice  that  on  November  9, 1984; 
Texas  Gas  Exploration  Corporation 
(TGEC)  of  P.O.  Box  4326,  Houston, 
Texas  77210-4326,  filed  an  application 
pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act,  15  U.S.C.  Sections. 
717(c)  and  717(f).  and  Part  157  of  the 
Federal  Energy  Regulatory 
Commission's  Regulation,  18  CFR  157, 
requesting  that  the  Commission  issue  a 
Blanket  Limited-Term  Certificate  of 
Public  Convenience  and  Necessity 
authorizing  Applicant  to  conduct  a  short 
term  spot  sales  marketing  program 
called  the  TGEC  Special  Marketing 
Transactions  Program  (SMART).  The 
certificate  would:  (1)  Authorize  the  sale 
of  natural  gas  by  Applicant  for  resale  in 
interstate  commerce;  (2)  permit  limited- 
term,  partial  abandonment  of  certain 
natural  gas  sales;  (3)  confer  pre-granted 
abandonment  authorization  for  sales  of 
natural  gas  made  pursuant  to  the 
requested  certificate;  (4)  authorize 
transportation  of  natural  gas  by 
interstate  pipeline  companies  able  and 
willing  to  participate  in  SMART;  and  (5) 
confer  pre-granted  abandonment 
authorization  for  the  transportation 
service  under  the  requested  certificate, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 


Federal  Register  /  Vol.  49,  No.  228  /  Monday,  November  26,  1984  /  Notices 


46481 


Commission  and  open  to  public 
inspection. 

Under  SMART,  Applicant  will  sell  on 
a  spot  basis  natural  gas  qualifying  for 
the  sees.  102. 103, 107  and  108  rates 
under  the  Natural  Gas  Policy  Act  of  1976 
(NGPA),  15  U.S.C.  3301-3433. 
Authorization  is  requested  to  sell 
contractually  committed  gas  only. 

Applicant  will  fully  comply  with  the 
uniform  conditions  set  forth  in  the  Order 
Amending  Certificates  of  Public 
Convenience  and  Necessity.  Extending 
Limited-Term  Abandonments  and 
Establishing  Procedures  issued 
September  26. 1984,  in  Docket  No.  CI83- 
260-000,  et  al. 

Applicant  claims  that  SMART  will 
further  the  Commission's  objectives  in 
approving  regulatory  authorization  for 
special  marketing  programs  utilizing 
spot  sales  by:  (1)  Recapturing  markets 
lost  to  alternative  energy  sources  and 
encouraging  the  development  of  new 
natural  gas  markets  and  reserves;  (2) 
retention  of  existing  natural  gas 
markets;  (3)  promoting  competitive 
prices  for  gas  while  controlling  the 
detrimental  impact  such  competition 
may  have  on  established  markets;  and 
(4)  assuring  that  gas  sold  under  SMART 
is  equally  accessible  to  all  pipelines  and 
potential  customers. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 
should  on  or  before  November  29, 1984, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
advised,  it  will  be  unnecessary  for 
Applicant  to  appear  or  to  be  represented 
at  the  hearing. 
KeiuMth  F.  Pluml), 
Secretarj'. 

|FR  Doc.  M-aoOZS  Filed  11-23-M:  8:46  ud| 
MLUNQ  COOe  t717-01-M 


[Docket  No.  cn4-623-000  etc] 

Western  Gas  Interstate  Ca  and  PubOc 
Service  Company  of  New  Mexico; 
Change  of  Time  for  Informal  Technical 
Conference 

November  19, 1984. 

In  the  matter  of  Western  Gas  Interstate 
Company.  Docket  Nos.  CP84-623-000  and 
Public  Service  Company  of  New  Mexico. 
Dociiel  Nos.  CP84-679-000.  CP84-679-001 . 
CP84-680-00().  CP84-681-000.  CP84-682- 
000.  and  CP84-683-000. 

Take  notice  that  the  informal, 
technical  conference  previously 
scheduled  for  10:00  a.m.  on  November 
27, 1964  in  the  above-captioned  matter 
to  discuss  various  aspects  of  the 
proposals  submitted  by  Western  Gas 
Interstate  Company  and  by  Public 
Service  Company  of  New  Mexico  will 
be  convened  at  11:00  a.m.  on  that  day. 
The  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20428. 

All  interested  parties  and  the 
Commission  Staff  are  invited  to  attend; 
however,  attendance  at  the  conference 
will  not  confer  party  status.  Any  person 
wishing  to  become  a  party  to  this 
proceeding  must  file  a  Motion  to 
Intervene  or  Notice  of  Intervention  in 
accordance  with  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214). 

For  further  information  contact 
Kenneth  L.  Click  /  Robert  A.  Wolfe. 
Office  of  the  General  Coimsel,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  (202)  357-5597. 
Kenneth  F.  Piuml>, 
Secretary. 

[FR  Doc.  B4-3(»29  Filed  11-2S-84:  8:45  ami 
MLUNO  COOC  STIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPE-FRL-2723-3] 

Agency  information  Collection 
Activities  Under  0MB  Review 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  for  review.  The 
ICR  describes  the  nature  of  the 


solicitation  and  the  expected  impact, 
and,  where  appropriate,  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  to  the 
public  for  review  and  comment. 

Fon  FUfrrHER  iNFomiA-noN  contact 

Nanette  Uepman  (PM-223);  Office  of 
Standards  and  Regulations;  Regulation 
and  Information  Management  Division; 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  D.C. 
20460,  telephone  (202)  382-2742  or  FTS 
382-2742. 

SUPPLEMENTARY  INFORMATION: 
Pesticides  Programs 

•  Title:  EDB  Producte:  Claim  for 
Indenmification  and  Request  for  Federal 
Disposal  (EPA  #1231). 

Abstract:  EPA  is  requesting  that 
holders  of  suspended  EDB  pesticide 
products  file  claim  forms  for 
indemnification  and  Federal  disposal 
EPA  will  use  the  information  to 
document  the  claimants'  requests  for 
indemnification. 

Respondents:  Holders  of  suspended 
p}B  pesticide  products. 

•  Title:  Pesticides  Report  for 
Pesticide-Producing  Establishments 
(EPA  #0160). 

Abstract:  EPA  requires  manufacturers 
of  pesticide  products,  ingredients  and 
devices  to  register  with  the  Agency  and 
provide  an  annual  report  on  the  types 
and  amounts  of  pesticides  produced. 
The  Agency  uses  this  information  for 
regulatory  oversight 

Respondents:  Manufacturers  of 
pesticide  products. 

*■     Comments  on  all  parts  of  this  notice 
should  be  sent  to: 

Nanette  Liepman  (PM-223),  U.S. 
Environmental  Protection  Agency, 
Office  of  Standards  and  Regulations, 
Regulation  &  Information 
Management  Division,  401  M  Street 
SW.,  Washington,  D.C.  20460 
and 

Carios  Tellez,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  New  ExecuUve 
Office  Building  (Room  3228),  726 
Jackson  Place  NW.,  Washington,  D.C 
20503. 

Dated:  November  16, 1984. 
Daniel  J.  Fiorino, 

Acting  Director,  Regulation  and  Information 
Management  Division. 

|FR  Doc  64-3063S  Filed  11-23-M:  8:4S  em) 
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Cartain  Chanicais;  Praoianutactur* 


AOCNCv:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Notice. 


r.  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  impart  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  eighteen  PMNs  and 
provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 

PMN  85-130.  85-131,  85-132  and  85- 

133— February  6. 1985. 
PMN  85-134— February  la  1985. 
I^IN  85-135.  85-136,  85-137.  85-138.  85- 

139  and  85-140— February  11, 1985. 
PMN  85-141.  85-142.  85-143.  85-144,  85- 

145.  85-146  and  85-147— February  12. 

1985. 

Written  comments  by: 
PMN  85-130.  85-131,  85-132  and  85- 

133— January  7. 1985. 
PMN  a5-134— January  11. 1985. 
PMN  85-135.  85-136.  85-137,  85-138.  85- 

139  and  85-140— January  12, 1985. 
PMN  85-141,  85-142,  85-143,  85-144,  85- 

145,  85-146  and  85-147.  January  13. 

1965. 


;  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-51546J  •  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Chemical 
Information  Branch.  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-201,  401  M  Street,  SW.. 
Washington.  DC  20460  (202-382-3532). 
FOa  FUHTHBI  MTOMMA-nOM  CONTACT: 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-611,  401  M  Street  SW..  Washington. 
DC  20460,  (202-382-3729). 
•UPnAKNTARY  MTOmtATIOM:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 


PMN  85-130 

Manufacturer.  Synthron.  Incorporated. 

Chemical.  (G)  Tetrabromobisphenol 
A — aromatic  tertiary  amine  salt. 

Use /Production.  (S)  Industrial 
catalyst  and  latent  co-hardener  for 
epoxy  resin  molding  powders,  powder 
coating  and  epoxy  sealants  and 
adhesives.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  3  hrs/da,  up  to 
20  da/yr. 

Environmental  Release/Disposal.  At 
.2% =3  kg/batch  released  to  water. 
Disposal  by  publicly  owned  treatment 
works  (POTW)  and  biological  holding 
pond, 

PMN  85-131 

Manufacturer.  Synthron. 
Incorporated. 

Chemical.  (G)  TetrabromobisphenI 
A — aromatic  tertiary  amine  salt. 

Use-Production.  (S)  Industrial  catalyst 
and  latent  co-hardener  for  epoxy  resin 
molding  powers,  power  coating  and 
epoxy  sealant  and  adhesives.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufactiu^:  dermal,  a 
total  of  2  workers,  up  to  3  hrs/da,  up  to 
20  da/yr. 

Environmental  Release/Disposal,  at 
.2% =3  kg/batch  released  to  water. 
Disposal  by  POTW  and  biological 
holding  pond. 

PMN  15-132 

Manufacturer.  Confidential. 

Chemical.  (G)  Organosilicone 
copolymer. 

Use/Production.  (S)  Silicone  gum  for 
production  of  silicone  rubber  and 
silicone  gel  for  production  of  electronic 
potting  material.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  (Male  and 
female)  >  5.000  mg/kg;  Acute  dermal: 
>  2,000  mg/kg;  Irritation:  Skin— Mild. 
Eye — Moderate. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  17 
workers. 

Environmental  Release/Disposal  0.5 
to  1.0  kg  and  1  to  2  quart  released. 
Disposal  by  incineration  and  landfill. 

PMN  85-133 

Manufacturer  Ethyl  Corporation. 

Chemical  (G)  Aliphatic  olefin. 

Use/ Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal. 
Confidential. 


PMN  85-134 

Manufacturer.  Confidential. 

Chemical  (S)  Further  clarification 
needed. 

Use/Production.  (G)  Automobile  tire 
manufacturer.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release /Disposal 
Confidential.  Disposal  by  POTW. 

PMN  85-135 

Manufacturer.  Ashland  Chemical 
Company. 

Chemical  (G)  Substituted 
cyclopentadiene. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  S5-136 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  alpihatic 
terminated  poly  (dimethylsiloxane). 

Use /Production.  (G)  component  of 
formulations  for  open,  non-dispersive 
use.  Prod,  range:  10.000-25.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  20 
workers. 

Environmental  Release/Disposal.  0.25 
to  2.0  kg  released  to  land.  Disposal  by 
landfill. 

PMN  85-137 

Importer.  '"-'j^Wjr'sy  Corporation. 

Chemical  (Cpra^faniic  acid  ester. 

Use/Import.  (G)  Contained  use, 
electronic  insulation.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  (Male  and 
female)  >  2.500  mg/kg:  Irritation:  Skin — 
Slight.  Eye — Non-irritant;  Ames  Test: 
Non-mutagenic. 

Exposure.  Processing:  dermal. 

Environmental  Release /Disposal.  No 
release. 

PMN  85-138 

Importer.  Ciba-Geigy  Corporation. 

Chemical.  (G)  Substituted  titanocene. 

Use/Import.  (G)  Contained  use. 
electronic  insulation.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  (Male  and 
female)  >  5.000  mg/kg. 

Exposure.  Processing:  dermal. 

Environmental  Release/Disposal  No 
release. 

PMN  85-139 

f 

Manufacturer.  Confidential. 
Chemical.  (G)  Complex  polyester. 
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Use/Production.  (S)  Industrial  resin 
used  as  binder  in  an  industrial  topcoat 
finish.  Prod,  range:  5.000-9,500  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  % 

processing:  dermal,  a  total  of  19 
workers,  up  to  4  hrs/da,  up  to  7  da/yr. 

Environmental  Release/ Disposal  5  to 
16  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

PMN  85-140 

Manufacturer.  Confidential. 

Chemical.  (G)  Functional  copolymer 
of  styrene  with  acrylate  and 
methacrylate  monomers. 

Use/Production.  (G)  Industrial  coating 
polymer  resin.  Prod,  range:  100.000- 
200.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  38 
workers,  up  to  8  hrs/da.  up  to  50  da/yr. 

Environmental  Release/Disposal  5  to 
95  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

PMN  85-141 

Manufacturer.  Confidential. 

Chemical  (G)  Polyester  acrylate. 

Use/Production.  (G)  UV-curable  resin 
for  clear  finishes.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers. 

Environmental  Release/Disposal 
Confidential. 

PMN  85-142 

Manufacturer.  Confidential. 

Chemical  (G)  Aromatic  epoxy  ester, 

Use/Production.  (G)  UV-curable  resin 
for  clear  finishes.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers. 

Environmental  Release/Disposal 
Confidential. 

PMN  65-143 

Importer.  Confidential. 

Chemical  (G)  Iron  complex  of  a 
substituted  phenyl  azo. 

Use/Import.  (S)  Dye  intermediate. 
Import  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  1  worker,  up  to  1  hr/day,  up  to  2  da/ 

yr- 

Environmental  Release/Disposal  No 
release, 

PMN  85-144 

Manufacturer.  Confidential. 
Chemical  (G)  Salt  of  substituted  butyl 
acetate. 


Use /Production.  (G)  Consumer  article 
component — contained  u«e.  Prod,  range: 
10  kg/yr. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  11 
workers,  <1  hr/day,  up  to  30  da/yr. 

Environmental  Release/Disposal. 
Less  than  0.02  kg  released  to  water. 
Disposal  by  POTW. 

PMN  85-145 

Manufacturer.  Confidential. 

Chemical  (G)  Substituted  pyTidinium 
salt. 

Use/Production.  (G)  Consumer  article 
component — contained  use.  Prod,  range: 
IS.OOO-aaOOO  kg/yr. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  31 
workers,  <1  hr/day.  to  <2S0  da/yr. 

Environmental  Release/Disposal. 
Less  than  5.(X)  kg  released  to  water  with 
less  than  2.50  kg  to  land.  Disposal  by 
POTW  and  approved  licensed  chemical 
landfill. 

PMN  85-146 

Manufacturer.  Confidential. 

Chemical  (G)  Biphenyl.3.3'-dichloro- 
4-(substituted  azo)-4'- 
((((phenylamino)carbonyI)2-oxoprop-l- 
yl)azo)-. 

Use/Production.  [G]  Open — non- 
dispersive.  Prod,  range:  3.000^600  kg/ 

y- 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  a  total  of  12 
workers,  up  to  2  hrs/day,  up  to  15  da/yr. 

Environmental  Release/Disposal. 
Less  than  1  lb/batch  released  to  water. 
Disposal  by  on  site  NPDES  biological 
treatment  facility. 

PMN  85-147 

Manufacturer.  Confidential. 

Chemical  (G)  Biphenyl.3,3'-dichloro- 
4-(substituted  azo)-4'- 
((((phenylamino)carbonyl)2-oxoprop-l- 
yl)azo)-. 

Use/Production.  (G)  Open — non- 
dispersive.  Prod,  range:  3,000-3,600  kg/ 

yr. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  a  total  of  12 
workers,  up  to  2  hrs/day,  up  to  15  da/yr. 

Environmental  Release/Disposal 
Less  than  1  lb/batch  released  to  water. 
Disposal  by  on  site  NPDES  biological 
treatment  facility. 


Dated:  November  19. 1984. 

Linda  A.  Travers, 

Acting  Director.  Informa'ion  Management 
Division. 

|FR  Doc.  B*-30e36n)<!d11-2»-«4!»«5«m| 
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[OPTS-fl917e;  FHL-2723-5] 

Certain  Ctiemicats;  TestMarttetIng 
Exemption  Applications 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6]  of  TSCA,  announces  receipt  of 
two  applications  for  exemptions, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  each  of  the  exemptions. 

DATT.  Written  comments  by:  December 
11. 1984. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-59176r  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-4201, 401  M  Street  SW., 
Washington,  DC  20460,  (202-382-3532). 

FOR  FURTHER  tNFORMATtON  CONTACT! 

Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-611.  401  M  Street  SW..  Washington, 
DC  20460,  (202-382-3729). 

SUPPLEMENTARY  MFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confid«itial 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TMEs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 
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TM£85-t 

Close  of  Review  Period.  December  28. 
1984. 

Manufacturer.  Confidential. 

Chemical.  (G)  Oxazolidine. 

Use/Production.  Confidential.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  Rate — 3,730 
mg/kg.  Mouse — >  3,200  mg/kg;  Acute 
dermal:  Rabbit — 5.04  mL/kg.  Guinea 
pig— >20  mL/kg;  Irritation:  Skin — 
Moderate.  Eye — Moderate;  Inhalation: 
>145  parts  per  million  ppm/6h. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

TME85-7 

Close  of  Review  Period.  December  29. 
1984. 

Manufacturer.  Hiillips  Petroleum 
Company. 

Chemical.  (G)  A  titanium  complex 
compound. 

Use/Production.  (S)  Used  as  a  plastic 
manufacturing  catalyst.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  TME 
substance  submitted. 

Exposure.  Manufacture  and  use: 
dermal  and  inhalation,  a  total  of  4 
workers,  up  to  8  hrs/shift. 

Environmental  Release/Disposal. 
Release  to  water.  Disposal  by 
incineration,  landfill  and  wastewater 
treatment  works. 

Dated:  November  19, 1984. 

Linda  A.  Tra  von. 

Acting  Director,  Information  Management 
Division. 

|FR  Doc  M-3aCS7  Filed  11-Z3-M  S^S  «in| 
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[A-«-fRL-2723-7] 

Region  6;  Approval  of  PSD  Permits 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA). 
Region  6.  has  issued  Prevention  of 
Significant  Deterioration  (PSD)  permits 
to  the  following: 

1.  PSD-TX-S27—V\i\\\i^i  Chemical 
Company,  Echo  Carbon  Black  plant 
located  off  Highway  1130, 
approximately  one  mile  northeast  of 
Orange,  Orange  County,  Texas;  this 
permit  authorizes  the  modification  of  the 
plant  by  the  installation  of  two  63  MW 
Btu/hr  reactor  gas  fired  boilers  and  a  10 
MW  steam  electric  generator  issued  on 
July  3. 1984. 

2.  PSD-TX~454M-1— Hal-Vex  Cement 
Company:  coal-fired  cement 
manufacturing  plant  located 
approximately  2  miles  northeast  of 
Midlothian,  Ellis  County.  Texas:  PSD- 
TX-454M-1  modifies  PSI>-TX-454  to:  (1) 


Raise  the  allowable  NO.  emission 
limitation  from  200  Ibs/hr  to  1090  Ibs/hr: 
(2)  reduce  the  SOj  emissions  from  1085 
ibs/hr  and  4040  tons/yr  to  693  Ibs/hr 
and  2580  tons/yr  for  the  kiln  stack  with 
raw  mill  running  and  from  1808  Ibs/hr 
and  1190  tons/yr  to  1155  Ibs/hr  and  759 
tons/yr  for  the  kiln  stack  with  raw  mill 
down;  and  (3)  in  conjunction  with  the 
above  SOj  emission  reduction,  a  new 
special  provision  was  added  to  limit  the 
sulfur  content  of  the  raw  material  used 
in  clinker  products  to  a  maximum  of 
1.25%  by  weight  measured  as  sulfur 
trioxide;  issued  on  July  12, 1984. 

3.  PSD-LA-515—/K.\T  Products  and 
Chemicals,  Inc.;  chemical  plant  located 
in  the  Michoud  Industrial  Park  off  IH- 
510  in  New  Orleans,  Orleans  Parish, 
Louisiana:  this  permit  authorizes  the 
construction  of  a  combustion  gas 
turbine-waste  heat  boiler  cogeneration 
facility  at  the  existing  plant;  issued  on 
July  20, 1984. 

4.  PSD-LA-519—fiLiT  Products  and 
Chemicals,  Inc.;  this  permit  authorizes 
the  construction  of  a  SYNGAS  plant  to 
be  located  near  Geismar,  Ascension 
Parish,  Louisiana:  issued  on  July  20. 
1984. 

5.  PSD-TX^f89— International  Paper 
Company;  pulp  and  paper  mill  located 
on  FM  Road  3129,  approximately  15 
miles  south  of  Texarkana.  Cass  County. 
Texas;  this  permit  authorizes  the 
modification  of  the  No.  1  boiler  by 
adding  coal  firing  capability;  issued  on 
July  27, 1984. 

6.  PSD-LA-177M-1— Southwestern 
Electric  Power  Company;  coal-fired 
steam  electric  generating  facility  located 
on  Highway  84,  approximately  V^  mile 
southwest  of  Naborton,  DeSoto  Parish, 
Louisiana;  PSD-LA-117M-1  modifies 
PSD-LA-117  by  changing  the  emission 
monitoring  procedures;  issued  on  August 
1.1984. 

7.  PSD-TX-494M-1— Mid  Plains 
Pipeline  Company  Inc.;  natural  gas  plant 
located  on  U.S.  Highway  64. 
approximately  10  miles  northwest  of 
Post.  Garza  County.  Texas;  PSD-TX- 
494M-1  modifies  PSI>-TX-494  to:  (1) 
Increase  the  throughput  from  1500 
MCFD  to  2650  MCFD.  and  (2)  install  two 
additional  compressors  and  one 
generator  with  a  total  engine 
horsepower  of  650;  issued  on  August  30, 
1984. 

8.  PSD-LA-524—V\acid  Oil  Company; 
Black  Lake  Field.  Compressor  Station  A. 
located  off  Louisiana  Highway  1226. 
approximately  5  miles  southwest  of 
Goldonna.  Natchitoches  Parish, 
Louisiana;  this  permit  authorizes  the 
installation  of  a  4000  HP  compressor 
engine  at  Station  A;  issued  on 
September  7, 1984. 


9.  /^£^-Z./l-525— Placid  Oil  Company: 
Black  Lake  Field,  Compressor  Station  B. 
located  off  Louisiana  Highway  1226. 
approximately  7  miles  southwest  of 
Goldonna.  Natchitoches  Parish. 
Louisiana:  this  permit  authorises  the 
installation  of  a  4000  HP  compressor 
engine  at  Station  B;  issued  on  September 
7.  1984. 

10.  PSD-LA-526—V\aciA  Oil 
Company;  Black  Lake  Field,  Compressor 
Station  C.  located  o^  Louisiana 
Highway  1226,  approximately  8  miles 
southwest  of  Goldonna.  Natchitoches 
Parish.  Louisiana;  the  permit  authorizes 
the  installation  of  a  4000  HP  compressor 
engine  at  Station  C;  issued  on 
September  7. 1984. 

11.  PSD-LA-291S-1— Vista  Chemicals 
Company  (formerly  owned  by  Conoco); 
a  linear  alkyl  benzene  facility  located 
off  the  Houston  River  Road  in  WesUake. 
Calcasieu  Parish.  Louisiana;  PSI>-LA- 
291S-1  modifies  and  supersedes  PSD- 
LA-291  to  allow  the  company  to  fire  fuel 
oil  and  increase  the  firing  rate  of  two 
heaters;  issued  on  September  13. 1984. 

12.  PSD-LA-523—hKS?  Wyandotte  . 
Corporation;  chemical  production 
facility  located  on  the  east  bank  of  the 
Mississippi  River  in  Geismar.  Ascension 
Parish.  Louisiana;  this  permit  authorizes 
the  construction  of  a  combined  cycle 
combustion  gas  turbine-waste  heat 
boiler  cogeneration  facility  at  the 
existing  plant;  issued  on  September  13, 
1984. 

These  permits  have  been  issued  under 
EPA's  Prevention  of  Significant  Air 
Quality  Deterioration  Regulations  at  40 
CFR  52.21.  as  amended  August  7. 1980. 
The  time  period  established  by  the 
Consolidated  Permit  Regulations  at  40 
CFR  124.19  for  petitioning  the 
Administrator  to  review  any  condition 
of  the  permit  decisions  has  expired. 
Such  a  petition  to  the  Administrator  is, 
under  5  U.S.C.  704.  a  prerequisite  to  the 
seeking  of  judicial  review  of  the  final 
agency  action.  No  petitions  for  review  of 
these  permits  have  been  filed  with  the 
Administrator. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  judicial  review  of  the  approval 
of  these  permits  is  available,  if  at  all. 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Fifth  Circuit  Court 
of  Appeals  within  60  day  of  (date  of 
publication  of  notice).  Under  section 
307(b)(2)  of  the  Clean  Air  Act.  the 
requirements  which  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

Documents  pertaining  to  these  permits 
are  available  for  public  inspection  upon 
request  during  regular  business  hours  at 
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the  following  location:  Environmental 
Protection  Agency,  Region  6,  Air  and 
Waste  Management  Division,  1201  Elm 
Street.  InterFirst  Two  Building.  Dallas, 
Texas  75270. 

This  notice  will  have  no  effect  on  the 
National  Ambient  Air  Quality 
Standards. 

The  Office  of  Management  and  Budget 
has  exempted  this  information  notice 
from  the  requirements  of  section  3  of 
Executive  Order  12291. 

Dated:  November  13. 1984. 
Myron  O.  Knudson, 
Acting  Regional  Administrator,  Region  8. 

|FR  Doc.  a4-SaM1.  Filed  11-23-M:  MS  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Agency  Information  Collection 
Requlrementa  Approved  by  0MB 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget. 
For  further  information  contact  Doris 
Peacock.  Agency  Clearance  Officer, 
(202)632-7513. 

OMB  No.  3060-0019 

Title:  Application  for  a  Radio  Station 
License  or  Modification  Thereof 
Under  Part  23  or  25 
Form  No.:  FCC  403 

The  approval  on  FCC  403  has  been 
extended  through  9/30/87.  The 
December  1983  edition  with  the  previous 
expiration  date  of  9/30/84  will  remain  in 
use  imtil  updated  forms  are  available. 

OMB  No.  3060-0029 

Tide:  Application  for  New  Broadcast 
Station  License  (Commercial  or 
Noncommercial) 
Form  No.:  FCC  302 

A  revised  application  form  FCC  302 
has  been  approved  for  use  through  9/30/ 
87.  The  August  1984  edition  with  an 
OMB  expiration  date  of  5/31/85  will 
remain  in  use  until  revised  forms  are 
available.  At  that  time,  a  Public  Notice 
will  be  issued  containing  information  on 
availability  and  implementation. 

OMB  No.  3060-0034 

Title:  Application  for  Construction 
Permit  for  Noncommercial 
Educational  Broadcast  Station 
Form  No.:  FCC  340 

A  revised  application  form  FCC  340 
has  been  approved  for  use  through  9/30/ 
87.  The  January  1983  edition  with  an 
OMB  expiration  date  of  9/30/85  will 
remain  in  use  until  revised  forms  are 
available.  At  that  time,  a  Public  Notice 


will  be  issued  containing  information  on 
availability  and  implementation. 

OMB  No.  3060-0059 

Title:  Statement  Regarding  the 
Importation  of  Radio  Frequency 
Devices  Capable  of  Causing  Harmful 
Interference 

Form  No.:  FCC  740 
A  revised  statement  form  FCC  740  has 

been  approved  for  use  through  10/31/87. 

The  current  edition  of  the  form  is  dated 

October  1984  and  was  implemented 

effective  November  1, 1984.  All  previous 

editions  are  obsolete. 

OMB  No.  3060-0090 

Title:  Registration  of  Canadian  Radio 
Station  Licensee  and  Application  for 
Permit  to  Operate  in  the  United  States 

Form  No.:  FCC  410 
The  approval  on  FCC  410  has  been 

extended  through  9/30/87.  The  May  1982 

edition  with  the  previous  expiration 

date  of  9/30/84  will  remain  in  use  until 

updated  forms  are  available. 

Willian  |.  Tricarico, 

Secretary,  Federal  Communications 
Commission. 

PH  Doc  M-30ae2  nied  11-Z3-M:  8;4S  ami 
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[MM  Docket  No*.  84-1030,  et  al;  Hie  No*. 
BRT-e40522KH,  *t  ai] 

Enigma  Corp.,  U.SJL  Communicationa 
Diviaion,  at  al;  Hearing  Dealgnation 
Ordar 

In  the  matter  of  Applications  of 


Enigma  Corporation.  U.S.A. 
Communicationa  Division. 

Horizon  Community  Broad- 
caster*.  Ltd. 

Inter  American  Broadcast- 
ing Company. 

Victory  Media.  Inc — — 


Johnson  Broadcasting,  Inc. 


Louise  Brunson — . — 


MM  Docket  No.  St- 

1030.  File  No. 
BPCT-S40522KH. 

MM  Docket  No.  8«- 

1031.  File  No. 
BPCT-840710KC. 

MM  Docket  No.  84- 

1032.  File  No. 
BPCT-840711KE. 

MM  Docket  No.  84- 

1033.  File  No. 
BPCT-840711KF. 

MM  Docket  No.  84- 

1034.  File  No. 
BPCT-B40711ia. 

MM  Docket  No.  84- 

1035.  File  No. 
BPCT-B40711KO. 


For  Construction  Permit  for  New  Television 
Station.  Katy.  Texas. 

Adopted:  October  24. 1984. 

Released:  November  5. 1984. 

By  the  Chief.  Video  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 


applications  for  authority  to  construct  a 
new  commercial  television  station  on 
Channel  51,  Katy,  Texas. 

2.  The  effective  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
the  applicants  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  that  each 
proposes  to  serve.  Consequently,  the 
areas  and  populations  which  would  be 
within  the  predicted  64  dBu  (Grade  BJ 
contour,  together  with  the  availability  of 
other  television  service  of  Grade  B  or 
greater  intensity,  will  be  considered 
under  the  standard  comparative  issue, 
for  the  purpose  of  determining  whether 
a  comparative  preference  should  accrue 
to  any  of  the  applicants. 

3.  Since  we  have  not  received  a 
determination  from  the  Federal  Aviation 
Administration  that  the  proposed  tower 
height  and  location  of  each  of  the 
applicants  would  not  consitute  a  hazard 
to  air  navigation,  an  issue  regarding  this 
matter  will  be  specified. 

4.  The  information  supplied  by  Enigma 
Corporation.  U.S.A.  Communications 
Division  (Enigma)  for  the  tower  height 
above  ground  level  and  above  mean  sea 
level  does  not  agree  with  the 
information  submitted  to  the  Federal 
Aviation  Administration.  Enigma  will  be 
required  to  submit  a  clarifying 
amendment. 

5.  Section  II,  Item  3(a),  FCC  Form  301. 
inquires  whether  the  applicant  is  in      { 
compliance  with  the  provisions  of 
section  310  of  the  Communications  Act 
of  1934,  as  amended,  relating  to  interests 
of  aliens  and  foreign  governments. 
Enigma's  response  indicates  that  it  may 
not  be  in  compliance  with  section  310  of 
the  Act.  Enigma  will  be  required  to 
submit  clarification  of  its  response  to 
the  presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is 
released. 

6.  Section  V-C,  Item  15  FCC  Form  301, 
requires  the  prediction  of  coverage  as 
prescribed  in  S  73.684  of  the 
Commission's  Rules.  Enigma's  contour 
distances  are  not  calculated  in 
accordance  with  9  73.684.  For  example, 
the  application  indicates  a  Grade  B 
distance  of  50  miles  with  a  maximum 
effective  radiated  power  (ERP)  of  55kW 
and  heights  above  average  radial 
elevation  of  586  to  601  feet.  Use  of  the 

S  73.684  procedure  would  result  in  a 
Grade  B  contour  of  about  27  miles. 
Further,  the  contour  map  submitted  as 
Exhibit  B-1  in  response  to  V-C,  Item  10 
does  not  show  complete  contours  and 
does  not  show  a  scale  of  miles.  Finally, 
the  HAAT  given  in  V-C  Item  5  (721 
feet)  is  inconsistent  with  the  8  radial 
heights  given  in  V-C,  Item  15  (586  to  601 
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feet).  Accordtogly,  Enigma  wiU  be 
required  to  submit  an  amendment  to  the 
presiding  AdministratiTe  Law  Judge 
within  20  days  after  this  Order  is 
released. 

7.  Since  grant  ef  Enigma's  application 
would  constitute  a  maior  environmental 
action  as  defined  by  S  1.1305(a)  of  tlie 
Commission's  Rules.  Enigma  is  required 
to  submit  the  environmental  impact 
infonnation  described  in  i  1.1311. 
Accordingly.  Enigma  wiU  be  required  to 
file,  within  20  days  of  release  of  this 
Order,  its  environmental  narrative 
statement  with  the  presiding 
Administrative  Law  Judge.  In  addition,  a 
copy  shall  be  filed  with  the  Chief. 
Television  Branch,  who  will  then 
proceed  in  accordance  with  the 
provisions  of  {  1.1313(b).  Accordingly, 

§  1.1317  (rf  the  Rules  will  be  waived  to 
the  extent  that  the  comparative  phase  of 
the  case  will  be  allowed  to  begin  before 
the  enviroiunental  phase  is  completed. 
See  Golden  State  Broadcasting  Corp.,  71 
FCC.  2d  229  (1979),  recon.  denied  sub 
nom.  Old  Pueblo  Broadcasting  Corp.,  83 
F.C.C  2d  337  (1980). 

8.  The  proposed  anteima  for  Horizon 
is  to  be  mounted  on  the  tower  of  AM 
radio  station  KEYH.  Fort  Bend.  Texas. 
Consequently,  any  grant  of  a 
construction  permit  to  Horizon  will  be 
conditioned  to  ensure  that  KEYH's 
radiation  pattern  is  not  adversely 
affected  by  the  construction  of  the 
proposed  station.  We  further  note  with 
respect  to  Horizon's  appHcation,  that  the 
coordinates  submitted  for  Station  KEYH 
are  different  from  the  coordinates  we 
have  in  oar  records  for  KEYH. 
Accordmgly,  Horizon  will  be  required  to 
file  a  correcting  amendment. 

9.  Louise  Brunson's  application 
indicates,  in  response  to  Section  II,  Item 
5(a).  FCC  Form  301,  that  the  applicant  is 
a  general  partnership,  but  Table  L 
Section  U,  page  2.  of  the  Form  shows 
that  Louise  Brunson  is  a  51%  general 
partner  and  that  information  on  the 
"limited  partners"  would  be  supplied  at 
a  later  date.  Thus,  it  cannot  be 
determined  whether  the  applicant  is  a 
geneal  partnership  or  a  bmited 
partnership.  If  it  is  a  general 
partnership.  Section  II,  Item  5(a).  FCC 
Form  301,  requires  that  all  information 
be  furnished  for  all  the  general  partners. 
If  it  is  a  bmited  partnership,  |  73.3514(a) 
of  the  Coomiission's  Rules  requires  the 
applicant  to  provide  ail  information 
called  fior  by  FCC  forms,  unless  the 
infonnation  is  inapplicable.  However,  in 
AttrAutioB  of  Ownership  Interests.  55 
R.R.  2d  1464  (ISM),  the  Commission 
stated  that,  henceforth,  limited 
partnership  interests  were  not 
attributabia  for  the  purposes  of  the 


multiple  ownership  rules,  if  the 
applicant  certifies  that  the  limited 
partnership  agreement  conforms  in  all 
relevant  respects  to  the  Uniform  Limited 
Partnership  Act  (ULPA)  and  "if  the 
limited  partner  is  not  involved  in  any 
material  respect  in  the  business  or 
operation  of  the  station."  Id.  at  1485. 
Further,  the  Commission  directed  that 
Form  301,  among  others,  be  amended  to 
conform  to  the  new  attribution 
standards.  Id.  at  1493.  Although  changes 
in  the  form  have  not  yet  been  made, 
there  is  now  no  need  to  provide 
information  as  to  the  limited  partners  if 
Ms.  Bnmson  can  submit  the  necessary 
certification.  If  the  certificadon  is  not 
appropriate,  of  course,  the  limited 
partners  would  be  considered  to  have 
attributed  interests,  and  the  necessary 
information  as  to  them  would  have  to  be 
filed  as  an  amendment  Further,  the 
Commission  retained  the  cross-interest 
policy  as  to  other  attributable  media 
interests  in  the  same  area.  Id.  at  1490. 
Accordingly,  Ms.  Brunson  will  be 
required  either  to  state  that  the  limited 
partners  have  no  other  media  interests 
subject  to  the  cross-interest  policy  or 
identify  the  limited  partners  with  such 
interests,  identify  the  other  local  media 
and  state  the  nature  and  extent  of  the 
ownership  interests. 

10.  Applictmts  for  new  broadcast 
stations  are  required  by  5  73.3580(f)  of 
the  Commission's  Rules  to  give  local 
notice  of  the  filing  of  their  applications. 
They  must  then  file  with  the 
Commission  the  statement  described  in 
§  73.3580(h)  of  the  Rules.  We  have  no 
evidence  that  Louise  Brunson  has 
published  the  required  local  notice.  To 
remedy  this  deficiency,  Ms.  Bnmson  will 
be  required  to  file  a  certification  of 
compliance  with  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 

11.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  findings 
that  their  grant  would  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

12.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 


1.  To  determine  with  respect  to  each 
of  the  applicants,  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  each 
would  constitute  a  hazard  to  air 
navigation. 

2.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to 
Enigma  Corporation,  U.S.A. 
Communications  Division  which 
conclndes  that  the  proposed  facilities 
are  likely  to  have  an  adverse  effect  on 
the  quality  of  the  environment. 

(a)  To  determine  whether  the  proposal 
is  consistent  with  the  National 
Environmental  Policy  Act,  as 
implemented  by  S9  1.1301-1319  of  the 
Commission's  Rules:  and 

(b)  Whether,  in  light  of  the  evidence 
pursuant  to  (a)  above,  the  applicant  is 
qualified  to  construct  and  operate  as 
proposed. 

3.  To  determine  which  of  the 
proposals  woold,  on  a  comparative 
basis,  best  serve  the  public  interest 

4.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

13.  It  is  further  ordered.  That  Enigma 
Corporation,  U.S.A.  Communications 
Division  shall  submit  a  clarification  of 
its  response  to  Section  0,  Item  3(a),  FCC 
Form  301,  to  the  presiding 
Administrative  Law  Judge  within  2p 
days  after  this  Order  is  released. 

14.  It  is  further  ordered.  That  Enigma 
Corporation,  U.S.A.  Commimications 
Division  shall  submit  appropriate 
amendments  or  clarifications  as 
required  by  paragraphs  4  &  6,  supra,  to 
the  presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is 
released. 

15.  It  is  further  ordered.  That  Horizon 
Community  Broadcasters,  Ltd.,  shall  file 
a  amendment  clarifying  the  coordinates 
of  its  transmitter  site,  as  discussed  in 
Paragraph  8  of  this  Order,  with  the 
presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is 
released. 

la  It  is  further  ordered.  That  fi  1.1317 
of  the  Commission's  Rule  IS  WAIVED  to 
the  extent  indicated  herein.  Within  20 
days  after  the  release  of  this  Order, 
Horizon  Community  Broadcasters,  Ltd., 
shall  submit  an  environmental  narrative 
statement  as  required  by  S  11311  of  the 
Rules  to  the  presiding  Administrative 
Law  Judge,  with  a  copy  to  the  Chief, 
Video  Services  Division. 

17.  It  is  further  ordered.  That,  in  the 
event  of  a  grant  of  the  application  of 
Horizon  Community  Broadcasters.  Ltd.. 
the  construction  permit  shall  be  i 

conditioned  as  follows: 
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During  installation  of  the  antenna 
authorized  herein.  AM  station  KEYH, 
Fort  Bend.  Texas,  shall  determine 
operating  power  by  the  indirect  method 
and,  if  necessary,  request  temporary 
authority  from  the  Commission  in 
Washington  to  operate  with  parameters 
at  variance  in  order  to  maintain 
monitoring  point  values  within 
authorized  limits.  Upon  completion  of 
the  installation,  common  point 
impedance  measurements  on  the  AM 
array  shall  be  made  and  a  partial  proof 
of  performance,  as  defined  by 
S  73.154(a)  of  the  Commission's  Rules, 
shall  be  conducted  to  establish  that  the 
AM  array  has  not  been  adversely 
affected  and,  prior  to  or  simultaneous 
with  the  filing  of  the  application  for 
license  to  cover  this  permit  the  results 
submitted  to  the  Commission  (along 
with  a  tower  sketch  of  the  installation) 
in  an  application  for  the  AM  station  to 
return  to  the  direct  method  of  power 
determination. 

18.  It  is  further  ordered,  That  Louise 
Brunson  shall  file  certification  with  the 
presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is 
released  that  she  has  or  will  comply 
with  S  73.3580  of  the  Commission's 
Rules. 

19.  It  is  further  ordered,  That  Louise 
Brunson  shall  amend  her  application  to 
establish  whether  the  applicant  is  a 
general  partnership  or  a  limited 
partnership  and  shall  furnish  the 
information  required  in  accordance  with 
Paragraph  9  of  this  Order,  within  20 
days  of  the  date  of  release  of  this  Order. 

20.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

21.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

S  1.221(c]  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

22.  It  is  further  ordered,  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
S  73.3594(g)  of  the  Rules. 


Federal  Communications  Commission. 

Roy ).  Stewart, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  84-6601 

Financial  Data  Reporting  System 

Dated:  November  20, 1984. 
agency:  Federal  Home  Loan  Bank 
Board. 

action:  Notice  of  Change  in  Reporting 
Requirements. 

SUMMARY:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
requested  Office  of  Management  and 
Budget  approval,  pursuant  to  5  CFR 
1320.12  pertaining  to  clearance  of 
information  requests,  of  the  following 
changes  in  the  financial  reporting 
requirements  for  institutions  whose 
accounts  are  insured  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("insured  institutions"): 

(a)  Extension  without  revision  of 
monthly  reporting  by  insured 
institutions  on  FHLBB  Form  107  Monthly 
Report  OMB  No.  3068-0017.  and  its 
supplement  (FHLBB  Form  107 A;  OMB 
No.  (HUD)  063-R-1263)  through  July 
1985  (covering  June  1985  data). 

(b)  Substitution  of  a  reduced  monthly 
reporting  requirement  (see 
accompanying  form)  for-all  insured 
institutions  beginning  August  1985 
(covering  information  for  July  1985). 

(c)  Deferral  of  implementation  of  a 
sample  monthly  survey  (FHLBB  Form 
1312;  OMB  No.  306»-0506)  from  January 
1985  until  August  1985  (covering  data  for 
July  1985)  and  a  small  reduction  in  the 
number  of  data  items  to  be  reported  in 
ths  survey. 

The  Board  has  asked  for  OMB 
approval  of  the  paperwork  aspects  of 
these  changes.  Public  comments  should 
be  directed  to:  Office  of  Management 
and  Budget,  Office  of  Information  and 
regulatory  Affairs,  Washington,  D.C. 
20503.  Attention:  Desk  Officer  for  the 
Federal  Home  Loan  Bank  Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Section.  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board.  1700  G  Street 


NW.,  Washington,  D.C.  20552,  Phone: 
202-377-6933. 

FOR  FURTHER  INFORMATION  CONTACT 

Francis  M.  Dorer,  Deputy  Director, 
Office  of  Examinations  and  Supervision 
(202-377-6369)  or  Richard  C.  Pickering, 
Deputy  Director,  Office  of  Policy  and 
Economic  Research  (202-377-6770), 
Federal  Home  Loan  Bank  Board. 

SUPPLEMENTARY  INFORMATION:  In 

October  1983,  when  the  Board  modified 
its  financial  reporting  requirements  to 
provide  for  detailed  financial  reporting 
by  insured  institutions  quarterly  rather 
than  semiannually,  it  had  planned  to 
eliminate  monthly  reporting  by  insured 
institutions  except  for  a  small  sample  of 
institutions  which  would  provide 
information  to  serve  as  the  basis  for 
national  estimates  to  be  used  for 
industry-wide  monitoring  and  for 
general  statistical  purposes  (on  FHLBB 
Form  1312)  and  specialized  reports  to  be 
required  from  those  institutions  with 
special  supervisory  problems.  At  that 
time,  the  Board  believed  that  the 
condition  of  individual  institutions 
would  not  change  sufficiently  between 
quarterly  reports  to  make  monthly 
surveillance  necessary. 

The  subsequent  experience  of  the 
Board  with  a  substantially  deregulated 
savings  industry  in  a  rapidly  changing 
economic  environment,  however,  has 
clearly  demonstrated  that  the  conditions 
of  individual  firms  can  deteriorate  so 
seriously  in  a  three-month  period  as  to 
make  the  potential  drain  on  the 
resources  of  the  FSLIC  fimd  sharply 
larger  than  if  the  condition  had  been 
detected  earlier.  A  principal  way  such 
deterioration  has  occurred  is  rapid 
growth  by  means  of  broker-originated 
deposits  and/or  borrowing,  and  use  of 
these  funds  for  large  acquisition  of  risky, 
poorly  underwritten  loans  and 
investments. 

The  Board  feels  it  would  be  derelict  in 
its  responsibility  for  the  provision  of  a 
sound  system  of  economical  home 
financing  and  for  protecting  the 
resources  of  the  FSUC  if  it  permits 
developments  of  the  type  described  to 
go  undetected  between  quarterly 
reporting  dates.  The  proposed  universal 
monthly  report  therefore,  has  been 
specifically  designed  to  detect 
deteriorating  situations  with  a  minimum 
of  reporting.  As  indicated  on  the 
accompanying  form,  only  23  data  items 
are  being  requested,  plus  17  simple  yes/ 
no  questions. 

Temporary  extension  of  the  longer 
current  monthly  report  is  required  while 
the  proposed  new  monthly  reporting 
system  is  being  implemented  to  avoid  a 
hiatus  in  monitoring  capabilities.  The 


lorm  18  oeing  cnangea  to  avoid  aupiicate 
reporting  in  it  and  on  the  new  proposed 
universal  moothiy  report.  Both  reports 
will  be  implemented  at  the 

By  the  Federal  Home  Lom  Bank  Board. 

fOOIl  F.  tlkiwrmmi 

Assistant  Secretary. 
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FEDERAL  RESERVE  SYSTEM 
(Doam  No.  IMK33) 

Fm  SclMdulw  for  F«d«ral  R«Mrv« 
Bank  Sfvte—;  RaquMt  lor  Cotnmwit 

AOCNCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  Comment. 

■UKHMNV.  The  Board  of  Governors  is 

requesting  public  comment  on  proposed 
revisions  to  the  fee  structures  for  the 
Federal  Reserve's  definitive  securities 
safekeeping  and  noncash  collection 
service. 

OATH  Comments  must  be  received  by 
December  28, 1984. 


:  Comments,  which  should  refer 
to  Docket  No.  R-0633,  may  be  mailed  to 
Mr.  William  W.  Wiles,  Secretary.  Board 
of  Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue.  NW.,  Washington.  D.C.  20551. 
or  delivered  to  Room  B-2223  between 
8:45  a.m.  and  5:15  p.m.  Comments 
received  may  be  inspected  at  Room  B- 
1122  between  8:45  a.m.  and  5:15  p.m., 
except  as  provided  in  9  261 .6(a]  of  the 
Board's  Rules  Regarding  the  Availability 
of  Information.  12  CFR  281.6(a). 
TON  nJNTNm  MFONMATKNi  CONTACT 
Gerald  D.  Manypenny.  Manager  (202/ 
452-3954]  or  Donna  A.  DeCorleto.  Senior 
Analyst  (202/452-3956),  Division  of 
Federal  Reserve  Bank  Operations:  or 
Gilbert  T.  Schwartz.  Associate  General 
Counsel  (202/462-3625);  or  Daniel  L 
Rhoads.  Attorney  (202/452-3711).  Legal 
Division  Board  ci  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551. 

tUPM^MBNTANV  INFORMATION:  In 
September  1983,  the  Board  approved  fee 
schedules  for  the  definitive  securities 
safekeeping  and  noncash  collection 
service.  48  F.R.  4467  (September  29, 
1983).  The  fees  were  established  to 
provide  a  matching  of  costs,  excluding 
the  Private  Sector  Adjustment  Factor 
("<PSAF').  and  revenues  by  the  end  of 
the  third  quarter  of  1984.  Preliminary 
data  indicate  that  this  goal  was  virtually 
met  However,  in  order  to  achieve  a 
matching  of  coats,  including  the  PSAF. 


tnat  certam  changes  m  the  current  fee 
structure  may  be  necessary. 
Accordingly,  the  Board  proposes  to 
adopt  the  following  changes: 

Definitive  Securities  Safekeeping — 
Two  structural  changes  are  proposed  for 
the  definitive  sescurities  safekeeping 
activity. 

The  first  proposed  change,  the 
introduction  of  a  reregistration  fee. 
would  enable  Reserve  Banks  to  recover 
the  cost  of  sending  a  registered  security 
to  a  transfer  agent  for  reregistration. 
Securities  delivered  to  the  Reserve  Bank 
are  generally  registered  in  the  name  of 
the  former  owner  and  must  be 
reregistered  in  the  name  of  the  new 
owner.  The  costs  of  sending  a  security 
to  a  transfer  agent  and  related 
recordkeeping  have  been  increasing  as 
the  number  of  registered  securities 
increases.  It  is  proposed  that  all  Reserve 
Banks  offering  the  service  would 
institute  a  reregistration  fee. 

The  second  proposed  pricing  structure 
modification  in  definitive  securities 
safekeeping  is  the  addition,  on  an 
optional  basis,  of  a  fee  to  differentiate 
the  higher  cost  of  safekeeping  coupon 
bearing  securities  as  compared  with 
registered  securities.  Safekeeping 
coupon  bearing  securities  is  more  costly 
since  maturing  coupons  must  be  clipped 
twice  yearly.  Registered  securities  do 
not  incur  these  expenses  because  they 
generally  have  no  coupons. 

This  proposed  fee  would  be  based  on 
the  par  value  of  the  bearer  securities 
rather  than  number  of  pieces.  The  par 
value  of  coupon  bearing  securities  is 
believed  to  be  an  appropriate  measure 
for  three  reasons:  (1)  Par  value  pricing 
closely  approximates  the  number  of 
pieces  involved  since  most  bearer 
municipal  securities  are  in  $5,000 
denominations:  (2)  depository 
institutions  typically  keep  track  of  their 
holdings  in  terms  of  par  value  rather 
than  number  of  pieces.  Therefore,  using 
par  value  as  a  basis  for  assessing  this 
fee  would  minimize  reconcilement  costs 
for  depository  institutions;  and  (3)  par 
value  pricing  appers  to  be  consistent 
with  private  sector  practice.  Three 
Reserve  Banks  propose  to  adopt  this 
option  in  1985  (New  York.  Cleveland, 
and  Dallas);  a  fourth  Reserve  Bank 
(Philadelphia)  proposes  to  adopt  it  by 
altering  its  account  maintenance  fee.  At 
this  time  the  remaining  Reserve  Banks 
providing  definitive  securities 
safekeeinng  do  not  intend  to  adopt  this 
option. 

Proposed  fees  for  1985,  incorporating 
the  proposed  structural  modifications, 
and  current  fees  are  shown  in  Schedule 
1. 


structure  changes  are  proposed  m 
noncash  collection:  (1)  an  optional 
return  item  fee;  (2)  the  addition  of  a 
mixed  deposit  option  on  a  permanent 
basis;  and  (3)  for  Reserve  Banks  not 
choosing  the  mixed  deposit  program,  the 
option  of  setting  different  city  and 
country  collection  fees. 

The  return  item  fee  would  be  charged 
for  any  coupon  deposit  that  is  returned 
to  the  depositor  as  uncollectible. 
Noncash  return  items  are  costly  due  to 
the  high  labor  and  security  costs 
involved  with  handling  them.  Charging 
separately  for  return  items  parallels  the 
practice  in  most  parts  of  the  country.  All 
Reserve  Banks  except  Atlanta  propose 
to  adopt  this  option. 

The  second  proposed  structure  change 
would  be  to  adopt  the  noncash  mixed 
deposit  program  on  an  optional  basis. 
The  mixed  deposit  program, 
implemented  by  four  Reserve  Banks  on 
a  pilot  basis,  offers  a  depository 
institution  the  opportunity  to  deposit  all 
of  its  coupons  in  one  mixed  deposit. 
This  reduces  the  need  for  depositors  to 
pre-sort  coupons  into  items  payable  in- 
district  versus  items  payable  out-of- 
district.  The  four  Reserve  Banks  now 
participating  in  the  pilot  (Cleveland. 
Atlanta,  St.  Louis,  and  Dallas)  plan  to 
adopt  this  option. 

The  final  proposed  structure  change 
would  give  Reserve  Banks  not 
participating  in  the  mixed  deposit 
program  the  option  of  charging  a  higher 
fee  to  recover  the  additional  costs  of 
collecting  items  payable  at  country 
endpoints.  These  additional  costs  reflect 
added  handling  and  preparation 
expenses  associated  with  these  items. 
At  this  time  only  the  New  York  Reserve 
Bank  plans  to  adopt  this  option. 

Proposed  fees  for  1985,  which 
incorporate  the  proposed  revisions  to 
the  fee  structure,  and  current  fees  are 
shown  in  Schedule  II. 

The  Board  believes  that  the  proposed 
modifications  to  the  definitive  securities 
safekeeping  and  noncash  collection  fee 
schedules  will  enable  the  Federal 
Reserve  System  to  recover  fully  the 
costs  of  providing  this  service,  including 
PSAF.  in  1985.  Further,  the  Board 
believes  that  the  options  provided 
Reserve  Banks  by  these  proposals  will 
permit  the  Reserve  Banks  greater 
flexibility  in  meeting  the  needs  of 
depository  institutions  and  responding 
to  local  market  conditions. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  November  2a  1984. 
William  W.  Wiles. 
Secretary  of  llie  Board. 
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DEPOSITS 
1984         1985 


BOSTON  12.50 

NEW  YORK  35.50 

3/ 
PHILADELPHIA       15.00 

CLEVELAND  15.00 


RICHMOND 


V 


5/ 


ATLANTA 

CHICAGO 

DETROIT 

ST.  LOUIS 

MINNEAPOLIS 

KANSAS  CITY 

DALLAS 


15.00 

0.00 

11.00 

11.00 

8.00 

8.00 

15.00 

10.00 


12.50 
35.50 
16.00 
15.00 
15.00 

0.00 
11.00 
11.00 
10.00 

8.00 
15.00 
10.00 


WITHDRAWALS  1/ 
1984    1985" 


12.50 

35.50 

15.00 

15.00 

15.00 

5.00 

11.00 

11.00 

8.00 

8.00 

15.00 

10.00 


12.50 
35.50 
16.00 
15.0U 
15.00 

5.00 
11.00 
11.00 
10.00 

8.00 
15.00 
10.00 


1985  PRICE  SCHEDULE 
DEFINITIVE  SAFEKEEPING 


RECEIPTS/ISSUES 
1-400  1-400  4004   400^ 
1984   1985   1984   1985 


SCHEDULE  I 


2.80  2.90 

5. 35  5.  35 

3. 00  3. 25 

2.25  2.00 

1.50  1.95 

*  see  below 

3. 00  3. 50 

2.00  2.25 

1.25  1.50 

1.40  1.40 

1. 50  2. 50 


2.10  2.20 

4.75  4.75 

?.00  2.25 

1.75  1.50 

1.00  1.45 

*  see  beloM 

2.  75  2. 75 

1.75  2.00 

0. 90  0. 90 

0.75  0.75 

1.25  2.25 


2.75   2.25   2.50   2.00 


PURCHASES       RE- 
AND  SALES    REGISTRATIONS 
1984    1985      1985  1/ 


15.00 

23.00 

19. 00 

25.00 

20.00 

N/A 

19.00 

N/A 

N/A 

10.00 

20.00 

26.50 


15.00 

23.00 

20.00 

25.00 

20.00 

N/A 

21.00 

N/A 

N/A 

10.00 

20.00 

26.50 


12.50 
35.50 
20.00 
15.00 
15.00 

5.00 
11.00 
11.00 
10.00 

8.00 
15.00 
10.00 


PAR 
VALUE 
1985  2/ 


0.0050 


0. 0050 


0.0080 


y  ACTUAL  SHIPPING  COSTS  ADDITIONAL.  • 

2/  APPLIED  TO  COUPON  BEARING  SECURITIES  ONLY;  FEE  PER  $1,000  PAR  VALUE. 

3/  PHILADELPHIA  IS  PROPOSING  A  $2.25  FEE  FOR  ALL  REGISTERED  SECURITIES.  THIS  IS  TO  RECOGNIZE  THE  LOWER  HANDLING  COSTS 
OF  REGISTERED  SECURITIES  VERSUS  BEARER  SECURITIES. 

4/  ATLANTA  1-500  RECEIPTS  %   $2.50  IN  1984/85,  500-1000  P  $2.00  IN  1984/85,  AND  1000+  9  $1.50  IN  1984/85. 

5/  DETROIT  PILOT  1-100  RECEIPTS  PRICED  AT  9  $3.00  1984/85,  OVER  100  RECEIPTS  %   $2.25  IN  1984  AND  $2.50  IN  1985 

~  INCLUDING  COLLECTION  OF  COUPONS. 


< 

Z 
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s 
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1985  PRICE  SCHEDULE 

NONCASH  COLLECTION 

(FOR  BANKS  NOT  OFFERING  A  NIXED  DEPOSIT  PRODUCT) 


SCHEDULE   li 


1 

i 

LOCAL 

LOCAL  COUPONS 
CITY    COUNTRY 

AOO-UN  FEE  FOR 
INTEKDISTRICT 
COUPONS 

POSTAGE  1 
INSURANCE 

RETURN 
ITEMS 

BOND  REDEMPTIONS 
AND  SALES  1/ 

i 

1984 

1985 

1985 

1984 

1985 

1984 

1985 

1985 

1984 

1985 

ft 

3. 

BOSTON 

2.00 

2.00 

2.00 

2.55 

2.75 

1.00 

1.00 

3.00 

12.50 

12.50 

NEM  YORK 

2.  SO 

2.75 

4.00 

2.75 

2.75 

0.50 

0.75 

10.00 

35.50 

35.50 

PHILADELPHIA 

2.90 

2.90 

2.90 

2.55 

2.85 

1.00 

1.00 

10.00 

15.00 

20.00 

RICHMOND 

2.00 

2.00 

2.00 

2.50 

3.50 

1.00 

1.00 

5.00 

20.00 

20.00 

2/ 
CHICAGO  ~ 

3.  SO 

3.50 

3.50 

2.75 

2.75 

70/ 
1.70 

.70/ 
1.70 

10.00 

11.00 

11.00 

UCTROIT 

3/ 
MINNEAPOLIS 

2.50 

2.50 

2.50 

2.60 

3.00 

1.00 

1.00 

10.00 

11.00 

11.00 

2.50 

2.50 

2.50 

2.70 

3.00 

0.60 

0.60 

10.00 

8.00 

8.00 

KANSAS  CITY 

3.20 

3.50 

3.50 

2.50 

3.50 

1.00 

1.00 

10.00 

15.00 

20.00 

SAN  FRANCISCO 

4.00 

5.00 

5.00 

N/A 

N/A 

1.00 

1.00 

10.00 

35.50 

35.50 

LOCAL  COUPONS  FROM 
IN-OiSTRICT  OFI'S 


(FOR  BANKS  OFFERING  A  MIXED  DEPOSIT  PRODUCT) 


LOCAL  COUPONS  FROM 
OUT -OF -DISTRICT  UFl'S 


I 


CllY 
^  J984       1985 

CLEVELAND  2.25  2.75 

ATLANTA       1.75  1.75 

ST.  LOUIS  2.00  3.25 

DALLAS         2.75  3.00 


COUNTRY 
1984       1985 

2.75  3.00 

2. 50  2. 50 

2.00  3.25 

2.75  3.00 


CITY      COUNTRY 

*/  1/ 

1984   1985   1984  1985 


3.00  3.25  3.00  3.50 

1.40  2.40  1.40  3.15 

2.00  3.25  2.00  3.25 

2.10  3.50  2.10  3.50 


FINE 

INTER-DISTRICT 
COUPONS 

SUNT       MIXED 

RETURN 
ITEMS 

BOND  REDEMPTIONS 
AND  SALES  1/ 

1984 

1985 

1984 

1985 

1985 

1984 

1985 

2.75 

4.00 

3.75 

5.00 

10.  UO 

15.00 

15.00 

2.75 

2.75 

3.75 

3.75 

0.00 

7.50 

7.5U 

2.75 

3.25 

3.25 

3.25 

10.00 

10.00 

10.  UO 

2.75 

3.25 

3.75 

4.50 

10.00 

15.00 

20.00 

1/  ACTUAL   SHIPPING  COSTS  ADDITIONAL. 

2/  CHICAGO  -  POSTAGE  AND  INSURANCE   $.70  LXAL.   $1.70  INTEROISTRICT. 

3/  MINNEAPOLIS  -   12TH  DISTRICT  COUPONS  t4.00;  BUNDS  (8.00. 

4/  PLUS  POSTAGE  AND  INSURANCE. 


i 
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Agoncy  Femw  SkiOar  Rowtaw  by  OMB 

November  IS.  1064. 
Background  ,.• 

On  June  15, 1984.  the  Orfice  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980.  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-apijroved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  coHections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

Date:  Comments  must  be  received 
within  fifteen  working  days  of  the  date 
of  publication  in  the  Federal  Register. 

Address:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System.  20th  and  C 
Streets.  NW.,  Washington.  D.C.  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.,  except 
as  provided  in  i  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Judith  Mcintosh,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
Washington,  D.C  20503. 

For  further  information  contact:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  transmittal 
letter,  and  other  documents  that  will  be 
placed  into  OMB's  public  docket  files 


oner  approved  may  be  requested  from 

the  agency  clearance  officer,  whose 

name  appears  below. 

Federal  Reserve  Board  Clearance 
Officer— Cynthia  Glassman — Division 
of  Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  D.C  20551  (202- 
452-3829) 

RequatI  for  Extoonon,  Without  Revision 

1.  Report  title:  Annual  Report  on  Status 
of  Disposition  of  Assets  Acquired  in 
Satisfaction  of  Debts  Previously 
Contracted 
Agency  form  number:  FR  4006 
OMB  Docket  number:  7100-0129 
Frequency:  Annually 
Reporters:  Bank  Holding  Companies 
Small  businesses  are  not  aHected. 

General  description  of  report:  This 
report  is  mandatory  (12  U.S.C  1843(c)(2). 
1844(c]):  confidential  treatment  of  the 
report  may  be  requested. 

Bank  holding  companies  that  acquire 
assets  in  satisfaction  of  debts  previously 
contracted  are  required  by  the  Board  to 
submit  an  annual  report  outlining  the 
efforts  made  to  date  to  effect  divestiture 
of  the  assets,  as  well  as  a  description 
and  valuation  of  assets  divested  and 
those  to  be  divested. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  20, 1964. 
WUHmb  W.  WUm, 
Secretary  of  the  Board. 

int  Doc.  8«-MSSS  Filed  11-2S-M:  ft48  ami 
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AnMriCMi  MCtclMr  Corporation,  at  al.; 
Applications  To  Engaga  da  Novo  in 
Pamtiaaibla  Nonbanldng  AetivWaa 

The  companies  listed  in  this  notice 
have  filed  as  appUcation  under 
§  225.23(a)(1)  of  the  Board's  Regulations 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21  (a)  of  Regulation 

Y  (12  CFR  22S.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  consammation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  aitverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be  t 

accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  apphcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  14, 1984. 

A.  Federal  Reserve  Bank  of  Chics^ 
(Franklin  D.  Oreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  American  Fletcher  Corporation, 
Indianapolis.  Indiana;  to  engage  through 
a  de  novo  office  of  its  subsidiary. 
American  Fletcher  Mortgage  Company. 
Inc.,  Indianapolis,  Indiana,  in  making 
first  mortgage  loans  on  1-4  family 
residences  for  sale  to  other  investors. 
These  activities  would  be  conducted 
from  an  office  located  in  Lexington, 
Kentucky,  serving  the  State  of  Kentucky. 
Comments  on  this  application  must  be 
received  not  later  than  December  0,    : 
1984. 

2.  Central  of  Illinois,  Inc^  Sterling. 
Illinois;  to  engage  de  novo  through  its 
subsidiary,  Illini  Life  Insurance 
Company,  Phoenix.  Arizona,  in  the 
underwriting,  as  reinsurer  of  credit  life. 
health,  and  accident  insurance  for 
extensions  of  credit  made  by  the  two 
banking  subsidiaries  of  Central  of 
Illinois,  Inc. 

3.  Lincoln  Bancorp,  Reinbeck.  Iowa: 
proposes  to  engage  de  novo  through  its 
subsidiary,  Lincoln  Lsase  Corp.  in 
leasing  personal  and  real  property. 
Comments  on  this  appUcation  must  be 
received  not  later  tbsn  December  7, 1964 

Board  of  Covemon  of  the  Federal  Reserve 
System.  Novemt>er  20, 1864. 
WiUiam  W.  WUss, 

Secretary  of  ths  Board. 
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F1e«t  Financial  Group,  Inc.;  AcquMtion 
of  Company  Engagad  In  Parmissible 
NonbankinQ  Activities 

The  organization  listed  in  this  notice 
has  applied  under  8  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneRts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices,"  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  7, 
1984. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

1.  Fleet  Financial  Group,  Inc., 
Providence,  Rhode  Island;  to  acquire 
Davidge  &  Company,  Washington,  D.C. 
thereby  engaging  in  investment  advisory 
activities  including  the  provision  of 
investment  advisory  services  and 
portfolio  investment  advice  to 
individuals,  endowment  funds  and 
employee  benefit  plans  in  Washington. 
D.C 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  2a  1984. 
William  W.  Wiles, 
Secretary  of  the  Board. 

|FR  Doc  M-VKBH  niad  n-23-M;  0:45  mm\ 
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Lincoln  Bancsharas,  Inc,  at  aL; 
Fomuitions  of;  Acquisitiona  by;  and 
Ulargera  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  17. 1984. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland.  Ohio  44101: 

1.  Lincoln  Bancshares.  Inc.,  Stanford. 
Kentucky,  to  become  a  bank  holding 
company  by  acquiring  84.416  percent  of 
the  voting  shares  of  Lincoln  County 
National  Bank,  Stanford,  Kentucky. 

B.  Federal  Reserve  Bdnk  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW.,  Atlanta.  Georgia 
30303: 

1.  Sun  Banks,  Inc.,  Orlando,  Florida;  to 
acquire  24.9  percent  of  the  voting  shares 
of  Peoples  Bank  of  Lakeland.  Lakeland. 
Florida. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  ).  Hedblom,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Bosahard  Banco,  Ltd..  Bangor, 
Wisconsin;  to  acquire  95.6  percent  of  the 
voting  shares  of  Intercity  State  Bank, 
Schofield,  Wisconsin. 


D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Merchandise  Bancorporation, 
Topeka,  Kansas;  to  acquire  44  percent  of 
the  voting  shares  of  Kansas  Bank 
Systems,  Inc.,  Manhattan,  Kansas, 
thereby  indirectly  acquiring  Kansas 
State  Bank  of  Manhattan.  Manhattan. 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  20, 1984. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 

|FR  Doc  a4-30B58  Filed  11-23-64;  8:45  un| 
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Agency  Forma  Undar  Raviaw 

November  20. 1984. 
Background 

On  July  30. 1984  the  Board  of 
Governors  of  the  Federal  Reserve 
System  published  for  comment  (49  FR 
30317)  a  proposal  establishing  guidelines 
regarding  capital  adequacy  for  State 
member  banks  and  bank  holding' 
companies  and  a  proposed  supporting 
regulation  establishing  procedures  for 
requiring  compliance  with  capital 
requirements.  The  board  set  a  60-day 
comment  period  which  ended  on 
September  24. 1984.  During  the  conunent 
period,  the  Board  received  about  90 
comments  from  banks,  trade 
associations,  other  government 
agencies,  and  others.  (Docket  number  R- 
0526) 

Contained  in  the  proposed 
regulation— Subpart  D  of  Part  263 — 
Rules  of  Practice  for  Hearings  (12  CFR 
263] — is  a  provision,  S  263.38(a).  that 
OMB  regards  as  an  information 
collection  for  purposes  of  the  Paperwork 
Reduction  Act.  This  information 
collection  is  being  reviewed  for 
Paperwork  Act  clearance  under  OMB 
delegated  authority  (5  CFR  1320.9). 

DATC:  Any  additional  comments  on  this 
information  requirement  must  be 
received  within  fifteen  business  days  of 
the  date  of  publication  in  the  Federal 
Register. 

ADDRESS:  Comments,  which  should  refer 
to  Docket  number  R-0526,  should  be 
addressed  to  Mr.  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  NW..  Washington.  DC.  20551,  or 
delivered  to  B-1122  between  8:45  a.m. 
and  5:15  p.m..  except  as  provided  in 
9  261.6(a)  of  the  Board's  Rules  Regarding 
Availability  of  Information.  12  CFR 
261.6(a]. 
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A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Judith  Mcintosh.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208. 
Washington.  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  documentation — the 
information  collection  requirement 
provision  in  the  proposed  regulation,  the 
request  for  clearance  (SF  83],  and  the 
supporting  statement — that  will  be 
placed  into  OMBs  public  docket  files, 
once  final  approval  under  delegation 
has  been  granted,  may  be  requested 
from  the  agency  clearance  officer, 
whose  name  appears  below.  Federal 
Reserve  Board  Clearance  Officer — 
Cynthia  Classman — Division  of 
Research  and  Statisitcs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  (202- 
452-3829) 

Request  for  Approval  to  Implement  the 
Following  Information  Collection 

1.  Report  title:  Capital  Improvement  Plan 

(5  263.38(a]  of  proposed  Subpart  D  of 

Part  263 — Rules  of  F>ractice  for 

Hearings  (12  CFR  Part  263)) 
Agency  form  number:  N/A 
OMB  Docket  number:  To  be  assigned. 
Frequency:  One  time. 
Reporters:  State  member  banks  and 

bank  holding  companies.  Small 

businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
CFR  263.38(a))  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)  and  (8)). 

Any  state  member  bank  or  bank 
holding  company  not  in  compliance  with 
the  Board's  Capital  Adequacy 
Guidelines  on  the  date  that  this 
regulation  becomes  effective  shall, 
within  90  days,  submit  to  the 
appropriate  Federal  Reserve  Bank  for 
review  a  plan  describing  the  means  and 
the  time  schedule  by  which  the 
institution  shall  achieve  the  required 
minimum  level  of  capital. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  20. 1984. 
William  Wiles. 
Secretary'  of  the  Board. 

(KR  Doc  3a»4»-  Filed  11-23-M;  8:45  ain| 
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Banco  Colpatria,  S.A.,  et  al.; 
Formations  of;  Acqusitions  by;  and 
Mergers  of  Bank  Holding  Companies 

November  20. 1984. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 


Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)]. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  17, 1984. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President]  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Banco  Colpatria,  S.A.,  Bogota, 
Columbia,  Banpatria  USA  Inc.,  Miami. 
Florida,  and  Colpatria  Sociedad 
Columbiana  De  Capitalizacion,  S.A.. 
Bogota,  Columbia;  to  become  a  bank 
holding  company  by  acquiring  99 
percent  of  the  voting  shares  of 
Metropolitan  National  Bank,  Miami, 
Florida  (a  de  novo  bank). 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
F*residenl)  250  Marquette  Avenue. 
Minneapolis,  Mirmesota  55480: 

1.  Lewis  Banshares,  Inc.,  Sioux  Falls, 
South  Dakota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  State  Bank, 
Armour,  South  Dakota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Founders  Bancorporation,  Inc.. 
Oklahoma  City,  Oklahoma;  to  acquire 
100  percent  of  the  voting  shares  of 
Commerce  Bancshares,  Inc.,  Oklahoma 
City,  Oklahoma,  thereby  indirectly 
acquiring  Commerce  Bank,  The  Village. 
Oklahoma. 

2.  Fremont  Bank  Corporation,  Canon 
City.  Colorado;  to  acquire  at  least  67 
percent  of  the  voting  shares  of 
Centennial  Bank  of  Blende,  Pueblo. 
Colorado. 

3.  OCI  Bancshares.  Inc.,  Kansas  City. 
Kansas:  to  become  a  bank  holding 


company  by  acquiring  100  percent  of  the 
voting  shares  of  CNB  Financial 
Corporation,  Kansas  City.  Kanafts^^ 
thereby  indirectly  acquiring  CommerciaP' 
National  Bank,  Kansas  City,  Kansas. 

4.  Industrial  Bancshares,  Inc..  Kansas 
City,  Kansas;  to  acquire  31  percent  of 
the  nonvoting  Class  A  shares,  and  27 
percent  of  the  nonvoting  Class  B  shares 
of  OCI  Bancshares,  Inc.,  Kansas  City, 
Kansas,  the  proposed  parent  of  CNB 
Financial  Corporation.  Kansas  City, 
Kansas,  thereby  indirectly  acquiring 
Commercial  National  Bank,  Kansas 
City,  Kansas. 

5.  Mission  Bancshares,  Inc.,  Mission, 
Kansas;  to  acquire  46  percent  of  the 
nonvoting  Class  A  shares,  and  37 
percent  of  the  nonvoting  Class  B  shares 
of  OCI  Bancshares,  Inc.,  Kansas  City. 
Kansas,  the  proposed  parent  of  CNB 
Financial  Corporation,  Kansas  City. 
Kansas,  thereby  indirectly  acquiring 
Commerical  National  Bank,  Kansas 
City.  Kansas. 

6.  Valley  View  Bancshares,  Inc.. 
Overland  Park,  Kansas;  to  acquire  13 
percent  of  the  nonvoting  Class  A  shares, 
and  27  percent  of  the  nonvoting  Class  B 
shares  of  OCI  Bancshares,  Inc.,  Kansas 
City,  Kansas,  which  proposes  to  acquire 
CNB  Financial  Corporation,  Kansas 
City,  Kansas,  thereby  indirectly 
acquiring  Commercial  National  Bank, 
Kansas  City,  Kansas. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Brazos  Valley  Bancshares,  Inc., 
Br^'an,  Texas:  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Western  National  Bank, 
Bryan,  Texas. 

2.  Texam  Bancshares,  Inc.,  Bridge 
City,  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bridge  City  State  Bank, 
Bridge  City,  Texas,  and  Peoples  State 
Bank,  Shepherd,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  2a  1984. 
William  W.  Wiles.  , 

Secretary  of  the  Board. 

|FR  Doc  B4-3094S  Filed  11-Z3-B4:  S:4S  ami 
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Bankers  Trust  New  York  Corp; 
Proposal  To  Execute  and  Clear 
futures  on  a  Municipal  Bond  index  and 
To  Provide  Futures  Advisory  Services 

Bankers  Trust  New  York  Corporation, 
New  York,  New  York,  has  applied, 
pursuant  to  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §§  225.23(a)  (2)  and  (3)  of 
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the  Board's  Regulation  Y  (12  CFR 
225.23(a]  (2)  and  (3)),  for  permission  to 
execute  and  cleeu-  futures  contracts  on  a 
municipal  bond  index  on  major 
commodities  exchanges  for  nonaffiliated 
persons,  and  to  provide  advice  with 
respect  to  futures  and  options  that  the 
Board  has  permitted  futures  commission 
merchant  ("FCM")  subsidiaries  of  bank 
holding  companies  to  execute  and  clear. 
These  activities  would  be  performed 
through  the  applicant's  FC^  subsidiary, 
BT  Futures  Corp.,  through  offices  in  New 
York,  New  York,  Chicago,  Illinois.  Los 
Angeles,  California.  Dallas  and  Houston, 
Texas,  and  London,  England,  serving 
customers  in  the  United  States  and 
abroad. 

SecUon  4(c)(8)  of  the  Bank  Holding 
Company  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  The  Board  has 
previously  approved  of  the  provision  of 
advisory  services  with  respect  to  futures 
and  options  where  the  underlying 
Rnancial  products  are  bullion,  foreign 
exchange.  U.S.  government  securities,  or 
money  market  instruments.  J.P.  Morgan 
&  Co.,  Incorporated,  70  Federal  Reserve 
Bulletin  780  (1984).  The  Board  has  not 
previously  approved  the  proposed 
execution  and  clearance  of  futures 
contracts  on  a  municipal  bond  index  or 
the  provision  of  related  advisory 
services.  Applicant  believes  that  these 
activities  are  so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident  thereto. 
In  Applicant's  opinion,  the  brokerage  of 
municipal  bond  index  futures  and 
advisory  services  with  respect  thereto 
are  similar  to  the  brokerage  of  financial 
futures  and  the  provision  of  futures 
advisory  services  previously  approved 
by  the  Board.  Applicant  also  believes 
that  the  proposed  activities  are  similar 
to  municipal  securities  activities 
performed  by  banks. 

Interested  persons  may  express  their 
views  on  whether  the  proposed 
activities  of  executing  and  clearing 
futures  contracts  On  a  municipal  bond 
index  and  of  providing  advice  thereon 
are  "so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto,"  and  whether 
the  proposal  as  a  whole  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 


concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  these  questions 
must  be  accompanied  by  a  statement  of 
the  reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551.  not 
later  than  December  14. 1964. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  20. 1984. 
W'dliam  W.  WUm, 

Secretary  of  the  Board. 

|FR  Doc  84-30044  FiUd  n-Z3-t4;  ft4S  ami 
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Heritage  Group,  Inc.;  Fonnation  of. 
Acquisition  by;  or  IMerger  of  Banl( 
HOiding  ConH>anies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  campany  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  C5nce  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  2, 1984. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 


South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Heritage  Group.  Inc.,  Woodridge, 
Illinois;  to  acquire  90.9  percent  of  the 
voting  shares  of  Bank  of  Lemont, 
Lemont,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  21. 19B4. 
)am«s  McAfee, 
Associated  Secretary  of  the  Board. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Open  Meeting;  Video  Display  Terminal 
Reproductive  Outcome  Study 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  availabile: 
Date:  December  17, 1964 
Time:  9:30  a.m.-4:00  p.m. 
Place:  Conference  Room  C  HIOSH,  5555 
Ridge  Avenue,  Cincinnati,  Ohio  45213 
Purpose:  To  discuss  the  protocol  for  an 
epidemiologic  study  of  adverse 
reproductive  outcomes  among  women 
using  video  display  terminals. 
Viewpoints  and  suggestions  from 
industry,  organized  labor,  academia, 
other  government  agencies,  and  the 
public  are  invited. 
Additional  information  may  be 
obtained  from:  Teresa  Schnorr,  Ph.D., 
Division  of  Safety,  Hazard  Evaluations, 
and  Field  Studies,  NIOSH,  CDC,  4678 
Columbia  Parkway,  Cincinnati,  Ohio 
45226,  telephones:  FTS:  684-4481. 
Commercial:  513/684-4481. 

Dated:  November  14, 1984. 
Donald  R.  Hopkins,  M.D., 

Acting  Director,  Centers  for  Disease  Control. 

IFR  Doc.  M-30M2  Filed  11-23-S4:  8:4S  ain| 
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Food  and  Drug  Administration 

( Docicet  No.  84P-028 1  ]  « 

Canned  Green  Beans  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Martcet  Testing 

Correction 

In  FR  Doc.  84-24874  beginning  on  page 
36925  in  the  issue  of  Thursday, 
September  20, 1984,  make  the  following 
correction: 
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On  page  38926,  first  column,  second 
complete  paragraph,  eighth  line,  insert 
the  following  after  the  word 
"introduced": 
"or  caused  to  be  introduced". 


Suldixine  Tablets  '^'*,  Sudine  *^  Tablets, 
Symbio  *  ln)ection;  Withdrawal  of 
Approval  of  NADA'S 

Correction 

In  FR  Doc.  84-24869  appearing  on 
page  36924  in  the  issue  of  Thursday, 
September  20, 1984,  make  the  following 
correction: 

In  the  first  column,  in  the  fourth  line 
from  the  bottom,  insert  the  following 
before  the  word  "Injection":  "Tablets, 
and  NADA  13-527  for  Symbio  • 
(sulfadimethoxine). 

BIUJNOCOOC  ISM  01  M 


I  Docket  No.  84M-03S3) 

American  Medical  Optics;  Premarket 
Approval  of  Amertcan  Medical  Optics' 
Model  Y AG- 100  Opfitfwimic  Laser 

AOENCV:  Food  and  Drug  Administration. 
action:  Notice. 

SUNiMAirr:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1976  of 
American  Medical  Optics'  YAC3-100 
Ophthalmic  Laser,  sponsored  by 
American  Medical  Optics,  Irvine.  CA. 
After  reviewing  the  recommendation  of 
the  Ophthalmic  Devices  Panel  (formerly 
the  Ophthalmic  Device  Section  of  the 
Ophthalmic:  Ear,  Nose,  and  Throat;  and 
Dental  Devices  Panel).  FDA  notified  the 
sponsor  that  the  application  was 
approved  because  the  device  had  been 
shown  to  be  safe  and  effective  for  use  as 
recommended  in  the  submitted  labeling. 
DATE:  Petitions  for  administrative 
review  by  December  26. 1984. 
ADDRESS:  Requests  for  copies  of  the 
summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  may  be  sent  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administratioru  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
FOn  FURTHIN  INFORMATION  CONTACT: 

Charles  H.  Kyper.  Center  for  Devices 
and  Radiological  Health  (HFZ-402), 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring,  MD  209ia 
301-427-7445. 

SUPPLEMENTARY  INFORMATION;  On  April 
11, 1983,  American  Medical  Optics. 
Irvine.  CA  92714.  submitted  to  FDA  an 


application  for  premarket  approval  of 
the  Americtm  Medical  Optics'  YAG-100 
Ophthalmic  Laser.  American  Medical 
Optics'  YAG-100  Ophthalmic  Laser  is 
indicated  for  discission  of  the  posterior 
capsule  of  the  eye  (posterior 
capsulotomy).  The  application  was 
reviewed  on  November  17, 1983,  by  the 
then  Ophthalmic  Device  Section  of  the 
Ophthalmic;  Ear,  Nose,  and  Throat;  and 
Dental  Devices  Panel,  an  FDA  advisory 
committee,  which  recommended 
approval  of  the  application.  (On  April 
24, 1984,  the  Ophthalmic:  Ear.  Nose,  and 
Throat;  and  Dental  Devices  Panel  was 
terminated.  Concurrently,  FDA 
established  the  Ophthalmic  Devices 
Panel  (see  49  FR  17446;  April  24, 1984).) 
On  September  27, 1984,  FDA  approved 
the  application  by  letter  to  the  sponsor 
from  the  Director,  Office  of  Device 
Evaluation,  Center  for  Devices  and 
Radiological  Health. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  FDA's 
approval  is  based  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  upon  request 
from  that  office.  A  copy  of  all  approved 
final  labeling  is  available  for  public 
inspection  at  the  Center  for  Devices  and 
Radiological  Health — contact  Charles  H. 
Kyper  (HFZ-402),  address  above. 
Requests  should  be  identified  with  the    ^ 
name  of  the  device  and  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e{d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360(g)),  for  administrative  review  of 
FDA's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Pari  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  of  FDA's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  of  FDA's  action  under 
S  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 


be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  26, 1984.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  November  19. 1984. 
loseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(Fit  Doc.  84-30006  V\\ei  11-23-64:  8:4S  »m\ 
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Heaitt)  Care  Financing  Administration 

(BERC-276-FN1 

Medicare  Program;  Reissuance  of  ttie 
Wage  Index  in  the  1981  Schedule  of 
Umits  on  Hospital  Per  DienHnpatient 
General  Routine  Operating  Costs 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

action:  Final  notice. 

summary:  This  notice  affirms  the  use  of 
the  wage  index  that  was  used  to 
calculate  the  1981  schedule  of  limits  on 
hospital  per  diem  inpatient  general 
routine  operating  costs,  which  was 
issued  on  June  30. 1981  (46  FR  33637). 
and  September  30. 1981  (46  FR  48010). 
The  1981  wage  index  was  reissued  for 
public  comment  on  February  17. 1984  (49 
FR  6175). 

EFFECTIVE  DATE:  This  notice  is  effective 
December  26, 1984.  It  applies  to  cost 
reporting  periods  beginning  on  or  after 
July  1, 1981,  and  cost  reporting  periods 
ending  after  September  30, 1981,  as  well 
as  cost  reporting  periods  beginning  on  or 
after  October  1, 1981,  and  before 
October  1. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McGrath,  301-594-7373. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  on  February 
17, 1984  (49  FR  6175),  we  described  for 
public  comment  a  change  in  the  types  of 
data  that  were  used  to  calculate  the 
wage  index  that  was  contained  in  the 
notices  on  the  schedule  of  limits  on 
hospital  per  diem  inpatient  general 
routine  operating  costs  applicable  to 
cost  reporting  periods  beginning  on  or 
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after  fuly  1, 1961.  and  for  cost  reporting 
periods  ending  after  September  30, 1981. 
As  issued,  the  February  17, 1984,  notice 
does  not  affect  the  cost  Umits  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1982,  because  the  limits  for 
those  cost  reporting  periods  are 
governed  by  the  notices  published  in  the 
Federal  Register  on  September  30. 1982 
(47  FR  43296),  and  August  30, 1983  (48 
FR  39428). 

The  proposed  notice  published 
February  17, 1984,  reissued  the  wage 
index  that  was  originally  issued  as  part 
of  the  schedule  of  limits  contained  in 
notices  published  on  June  30, 1981  (46  FR 
33637).  and  September  30, 1981  (46  FR 
48010).  The  latter  notice  contained 
adjustments  to  the  limits  required  by 
section  2143  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97-35, 
enacted  on  August  13, 1981). 

We  reissued  the  1981  wage  index  for 
public  comment  as  the  result  of  the  April 
29, 1983,  decision  of  the  United  States 
District  Court  for  the  District  of 
Columbia  in  the  case  oi  District  of 
Columbia  Hospital  Association,  et  al. 
vs.  Heckler,  et  al.  (No.  82-2520  DDC). 
The  District  Court  held  that  the  1981 
schedule  of  hospital  cost  limits  was 
invalid  insofar  as  the  schedule 
incorporated  or  was  formulated  by  using 
a  wage  index  that  was  calculated  by 
excluding  Federal  Government  hospital 
wage  data.  The  court  held  that  exclusion 
of  Federal  Government  hospital  wage 
data  without  having  published  the 
schedule  for  public  comment  constituted 
a  failure  to  comply  with  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553).  The  February  17, 1984, 
proposed  notice  was  intended  to  remedy 
the  rulemaking  deficiencies  perceived 
by  the  District  Court  and  to  validate  use 
of  the  1981  schedule  of  hospital  cost 
limits  by  bringing  the  wage  index 
contained  in  the  1981  schedule  of  limits 
into  compliance  with  the  APA. 

n.  Public  Comments 

In  response  to  the  February  17, 1984, 
proposed  notice,  we  received  comments 
from  four  hospital  associations,  an 
Indian  health  center,  a  major  insurance 
company  and  a  law  firm  representing  a 
hospital  association  and  its  members. 
We  received  six  comments  favoring  the 
exclusion  of  Federal  hospital  wage  data 
in  the  calculation  of  the  wage  index. 
These  commenters  agreed  that  we 
should  exclude  Federal  hospital  wage 
data  to  improve  the  accuracy  of  the 
wage  index.  Two  commenters  favored 
the  inclusion  of  Federal  hospital  wage 
data  in  the  calculation  of  the  wage 
index.  A  summary  of  these  comments 
and  our  responses  follow. 


Comment — ^Two  commenters 
suggested  that  we  provide  an  appeals 
mechanism  for  those  hospitals  in  areas 
where  the  exclusion  of  Federal  hospitals 
from  the  wage  index  calculation 
produces  a  wage  index  factor  that  does 
not  adequately  reflect  labor  market 
forces. 

Response — The  rationale  for 
excluding  Federal  hospital  wage  data 
from  the  wage  index  calculation  is  that 
Federal  wages  do  not  reflect  the  Icoal 
labor  market  forces,  if  the  Federal 
hospital  wage  data  reflected  the  area's 
labor  market,  the  index  factor  for  an 
area  would  not  be  strongly  affected  by 
the  exclusion  of  the  Federal  wage  data. 

A  national  system  of  cost  limits 
presupposes  that  the  same  basic 
methodology  will  be  applied  to  all 
hospitals.  Therefore,  in  determining  a 
wage  index  to  be  used  by  all  hospitals, 
the  exclusion  of  Federal  hospital  wage 
data  must  be  applied  to  all  calculations 
of  wage  factors  contained  in  the  wage 
index.  However,  we  believe  it  important 
to  note  that  if  an  individual  hospital  in 
an  area  can  demonstrate  that  its 
percentage  of  labor  costs  varies  by  more 
than  ten  percent  from  the  percentage 
used  to  calculate  the  limits,  an  exception 
can  be  granted  under  our  regulations  in 
42  CFR  405.460(fl(8]. 

In  addition,  it  should  be  noted  that 
under  the  existing  appeals  procedures,  a 
hospital,  in  all  instances,  may  protest 
any  intermediary  determination  through 
administrative  and  judicial  review 
proceedings. 

Comment — One  hospital  association 
commented  that  the  use  of  the  Standard 
Metropolitan  Statistical  Area  (SMSA/ 
Non-SMSA)  classification  system  does 
not  reflect  the  hospital's  local  labor 
market. 

Response — Since  the  inception  of  the 
cost  limits  in  1974,  we  have  used  SMSAs 
as  the  definition  of  urban  areas  because 
nationally  accepted  objective  standards 
were  needed.  This  method  of  classifying 
hospitals  has  been  open  for  public 
comment  since  that  time.  The  definition 
of  SMSA  was  developed  by  the 
Executive  Office  of  Management  and 
Budget  (EOMB)  using  population  criteria 
and  other  standards  such  as  the  degree 
of  economic  and  social  integration 
among  potientially  qualifying  counties. 
Currently,  we  know  of  no  other 
nationally  recognized  classification 
system  suitable  for  use  in  a  national 
payment  system.  Also,  we  wish  to  note 
that  the  wage  index  is  not  intended  to 
reflect  the  specific  wages  of  one  hospital 
but  is  intended  to  reflect  general  trends 
in  the  local  economy. 

Comment — Two  commenters 
suggested  that  since  including  Federal 


hospital  wage  data  changes  the  wage 
index  factors  only  for  a  few  areas,  a 
notice  of  progam  reimbursement  should 
be  issued  only  when  a  hospital  has 
successfully  appealed  its  wage  index. 

Response — Including  Federal  hospital 
wage  data  would  affect  a  large  number 
of  areas  because  the  national  average 
wage  would  be  increased  by  including 
Federal  hospital  wage  data;  however, 
areas  without  a  Federal  hospital  will 
still  have  the  same  average  wage.  When 
the  national  average  is  divided  by  the 
area  average,  a  lower  index  factor  will 
result  It  is  our  estimate  that 
approximately  234  areas  would  receive 
lower  wage  index  factors  if  Federal 
hospital  wages  were  included  in  the 
wage  index  calculation. 

Comment — One  hospital  association 
recommended  that  the  methodology 
used  for  developing  the  wage  index 
should  continue  to  be  studied. 

Reponse — As  part  of  our  continuity 
efforts  to  refine  the  wage  index 
methodology  used  under  the  prospective 
payment  system  for  inpatient  hosptial 
services,  we  have  asked  each  short  term 
acute  care  Medicare  participating 
hospital  to  complete  a  hospital  wage 
survey.  We  hope  to  be  able  to  use  the 
information  received  from  this  survey  to 
assess  the  effect  of  some  of  the  technical 
deficiencies  in  the  current  wage  index 
(for  example,  area  differences  in  the  use 
of  part  time  employees)  in  order  to 
determine  how  to  develop  an  improved 
wage  index  methodology. 

Comment — One  commenter  requested 
that  we  clarify  whether  the  use  of 
appropriate  wage  index  values  for  some 
areas  is  due  to  a  change  in  the  Bureau  of 
Labor  Statistics  (BLB)  confidentiality 
requirements. 

Reponse — The  BIS  supply  us  with 
data  on  wages  and  numbers  of 
employees  that  are  used  to  calculate  the 
wage  index.  Because  of  BLS's 
confidentiality  requirements,  BLS  could 
not  disclose  actual  data  for  areas  that 
included  fewer  than  three  reporting 
units.  A  reporting  unit  need  not  have 
been  a  single  hospital.  A  reporting  unit 
was  (and  is  currently)  defined  by  BLS  as 
the  smallest  unit  for  which  data  are 
recorded  on  the  employer's  contribution 
report.  For  example,  two  facilities  in  the 
same  area  owned  by  one  employer 
could  have  appeared  as  one  reporting 
unit.  Therefore,  because  of  BLS's 
confidentiality  requirements,  we  used 
approximate  rather  than  actual  index 
values  for  26  areas.  These  approximate 
values  are  identified  by  asterisks  in 
table  I-A. 

Comment — One  commenter  believes 
that  we  should  include  Federal  hospital 
wage  data  in  the  calculation  of  the  wage 
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index  because  of  problems  associated 
with  averaging  hospital  wages  m 
developing  the  wage  index. 

Reponse — The  hospital  wage  index  is 
designed  to  recognize  relative 
differences  in  wage  levels  across  the 
United  States  that  reflect  conditions 
present  in  local  economies.  The  wage 
index  is  not  intended  to  reco^ize  the 
employment  practices  of  any  one 
institution.  The  reason  for  excluding 
Federal  hospital  wage  data  from  the 
calculation  of  the  wage  index  is  not 
because  of  an  averaging  problem.  We 
exclude  Federal  hospital  wage  data 
because  the  wages  paid  by  a  Federal 
hospital  do  not  reflect  the  local  economy 
since  Federal  wages  are  based  primarily 
on  national  pay  scales.  If  non-Federal 
hospitals  are  paying  wages  similar  to 
Federal  hospitals,  this  will  be  reflected 
in  the  area's  reported  quarterly  hospital 
wages.  However,  if  only  one  hospital  in 
the  area  is  paying  high  wages,  the  area's 
average  will  reflect  this.  It  is  possible 
that  the  hospital  paying  these  higher 
costs  is  incurring  unreasonable  costs 
that  are  out  of  Hne  with  the  costs  of 
similar  institutions.  The  cost  limits  have 
been  established  to  prevent  paying  for 
costs  that  are  unnecessary  in  the 
efficient  delivery  of  health  care  services. 
It  is  our  belief  that  wages  that  are  out  of 
line  with  similar  institutions  may  be  an 
indication  that  the  hospital  paying  these 
higher  wages  is  not  being  run  as 
efficiently  as  other  institutions  in  the 
area. 

Comment — One  hospital  association 
suggested  that  we  eliminate  the  lowest 
wage  index  factor  in  an  area  on  a 
weighted  average  basis  because  Federal 
hospitals  tend  to  be  large  and  reflect  a 
greater  weight  in  the  averaging  process. 

Reponse — By  excluding  Federal 
hospital  wage  data  from  the  calculation 
of  the  wage  index  factors,  we  have 
already  eliminated  the  effect  Federal 
hospital  wages  have  on  an  area's 
average  and  on  the  national  average. 

Comment — One  commenter 
recommended  that  we  use  a  facility- 
specific  wage  index. 

Reponse — The  cost  limits  are  based 
on  a  national  system  of  classifying 
hospitals  in  bed  size  groupings  and  the 
limits  are  set  at  a  percent  of  the  mean 
labor-related  costs  and  mean  nonlabor 
costs  of  each  peer  comparison  group. 
The  cost  limits  are  used  as  a  measure  of 
a  hospital's  reasonable  costs. 
Establishing  a  facility-specific  index 
recognizes  that  all  the  wages  paid  at  a 
hospital  are  part  of  its  reasonable  costs. 
A  hospital  may  be  paying  wages  that 
are  unreasonable  when  compared  to 
wages  paid  by  similar  providers. 
Recognizing  these  unreasonable  costs  as 
reasonable  would  be  a  violation  of  our 


responsibility  to  pay  only  those  costs 
necessary  for  the  efficient  delivery  of 
health  care  services. 

Comment — One  hospital  association 
was  of  the  opinion  that  eliminating 
Federal  hospital  wage  data  from  the 
calculation  of  the  wage  index  will  lower 
reimbursement  to  facilities  located 
around  the  Federal  hospital. 

Reponse — The  elimination  of  Federal 
hospital  wage  data  from  the  calculation 
of  the  wage  index  does  not 
automatically  result  in  lower 
reimbursement  amounts  to  facilities 
around  the  Federal  hospital.  If  a 
hospital's  costs  are  under  the  limit,  then 
the  hospital  will  be  reimbursed  in  full 
for  its  costs.  We  believe  that  the 
elimination  of  Federal  hospital  wage 
data  from  the  calculation  of  the  wage 
index  gives  hospitals  a  financial 
incentive  to  control  costs  within  the 
allowed  limit  amount.  It  is  our  belief 
that  the  cost  limits,  as  currently 
determined,  more  accurately  reflect  a 
hospital's  reasonable  costs  than  the  use 
of  cost  limits  that  are  artificially  inflated 
by  the  use  of  a  wage  index  factor  that 
overstates  the  wages  actually  paid  by 
hospitals  in  certain  locales.  Of  course. 
as  indicated  above,  if  hospitals  located 
in  the  same  area  as  a  Federal  hospital 
are  paying  wages  similar  to  those  paid 
by  the  Federal  hospital,  then  the  index 
will  reflect  this. 

Comment — A  law  firm  representing  a 
hospital  association  and  its  members 
commented  that  the  proposed  notice  of 
February  17, 1964,  is  invalid  under  the 
APA  because  it  is  retroactive 
rulemaking. 

Response — We  do  not  consider  this 
notice  to  be  retroactive  in  nature,  since 
as  a  practical  matter  hospitals  could 
only  have  relied  on  the  notice  published 
on  June  30, 1981,  and  September  30, 
1981,  in  determining  their  respective  cost 
limits  for  cost  reporting  periods 
beginning  on  or  after  July  1, 1982,  and  for 
cost  reporting  periods  ending  after 
September  30, 1981,  and  beginning  on  or 
after  October  1, 1981.  Moreover,  there  is 
substantial  legal  authority  which 
permit's  an  agency  a  rule  which  covers 
an  earlier  period  of  time  when  it  is 
reasonable  to  do  so.  The  United  States 
District  Court  for  the  District  of 
Columbia  did  not  rule  that  excluding 
Federal  hospitals  was  an  invalid 
methodology,  but  rather  that  we  had  not 
solicited  public  comments  prior  to 
making  a  change  in  methodology.  At  the 
time  of  the  hearing,  the  plaintiffs  in  the 
case  requested  an  order  from  the  court 
to  prevent  the  Secretary  from 
republishing  a  wage  index  that  excluded 
Federal  hospital  wage  data.  The  court 
declined  to  do  this.  Therefore,  we  do  not 
believe  the  ruling  from  the  court 


precludes  us  from  reissuing  a  wage 
index  that  excludes  Federal  hospital 
wage  data.  By  issuing  a  proposed  notice 
and  final  notice,  we  are  correcting  the 
procedural  defect  of  not  soliciting  public 
comments  before  m  aking  a  change  in 
methodology.  At  the  same  time,  we  are 
not  causing  undue  hardship  to  any 
hospital  because  there  were  no  odier 
published  limits  available  for  a  hospital 
to  use  at  the  time  of  the  original 
publication  of  the  June  30  and 
September  30. 1961.  notices.  Each 
hospital  knew  in  advance  of  its  cost 
reporting  period  what  its  cost  limit 
would  be  for  this  period.  Givern  these 
circumstances  and  the  public  interest  in 
ensuring  that  only  those  costs  necessary 
in  the  efficient  delivery  of  services  be 
reimbursed,  we  believe  this  notice  is 
valid. 

Comment — One  commenter 
recommended  that  the  wage  index 
published  in  the  proposed  notice  be 
used  for  hospitals  unless  a  hospital 
specifically  requests  a  computation  of 
its  routine  cost  hmit  using  a  wage  index 
that  include  Federal  hospital  wage  data. 

Response — ^The  system  of  coet  limits 
is  to  be  uniformly  applied  to  aH 
hospitals.  The  use  of  a  wage  index 
excluding  Federal  hospital  data  for  one 
group  of  hospitals  and  a  wage  index 
including  Federal  hospital  data  for 
another  group  would  result  in  a  two- 
tiered  system.  The  use  of  a  two-tiered 
system  would  be  contrary  to  the 
principle  of  uniformity.  In  addition,  it  is 
our  belief  that  those  hospitals  that 
would  request  a  recomputation  of  the 
wage  index  to  include  Federal  hospital 
wage  data  would  be  those  hospitals  that 
have  exceeded  the  cost  limits  for  the 
particular  cost  reporting  period.  As 
previously  dicussed,  the  cost  limits  are 
used  to  establish  the  reasonable  and 
necessary  costs  for  delivering  efficient 
health  care  services.  Recomputing  the 
limits  for  those  hospitals  that  exceeded 
the  limits  would  violate  the  statutory 
requirement  that  we  pay  only  those 
costs  that  are  reasonable  and  necessary 
for  the  efficient  delivery  of  needed 
health  care  services. 

Even  though  only  a  limited  number  of 
hospitals  are  adversely  affected  by  the 
exclusion  of  Federal  hospital  wage  data, 
a  significant  amount  of  Medicare 
reimbursement  is  involved  for  each 
individual  hospital  that  is  affected. 
Since  it  is  our  belief  that  Federal 
hospital  wage  data  do  not  reflect  the 
conditions  of  local  economies,  allowing 
a  recomputation  of  the  wage  index 
including  Federal  hospital  wage  data  for 
those  hospitals  requesting  it  would 
result  in  our  allowing  these  hospitals 
additional  reimbursement  for  costs  that 
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were  not  necessary  in  the  efficient 
delivery  of  needed  health  care  services. 
It  would  not  be  equitable  to  those 
hospitals  that  operated  efficiently  under 
the  limits,  for  us  to  reward  hospitals  that 
exceeded  the  cost  limits  because  they 
operated  inefficiently. 

Comment — One  commenter  stated 
that  the  change  in  the  wage  index  does 
not  permit  hospitals  sufficient  time  to 
adjust  to  the  methodology  change. 

Response — We  consider  the  change 
that  was  made  to  the  wage  index  a 
minor  technical  change.  It  is  our  belief 
that  hospitals  were  put  on  notice  of  this 
change  on  June  30. 1981  (46  FR  33637), 
when  we  first  published  the  schedule  of 
limits  applicable  to  the  affected  period. 
The  cost  limits  are  effective  at  the 
begiiming  of  a  hospital's  cost  reporting 
period.  Thus,  a  hospital  has  twelve 
months  in  which  to  adjust  its  routine 
inpatient  operating  costs  to  the 
published  limits  in  order  to  receive  full 
reimbursement  for  its  Medicare  costs. 
Since  there  were  no  other  published 
limits  for  the  affected  period,  the  only 
notice  a  hospital  could  have  relied  on  in 
determining  its  limit  was  the  June  30, 
1981,  notice. 

By  republishing  the  same  wage  index 
at  this  time,  we  are  correcting  the 
procedural  defect  perceived  by  the 
court:  that  is,  the  failure  to  provide  for  a 
comment  period. 

Comment — One  commenter  noted  that 
in  a  comparison  of  BLS  data  using  only 
Federal  hospital  wage  data  for  five 
SMSAs,  there  were  variations  in  the 
average  monthly  wages  reported  to  BLS 
for  the  Federal  hospitals  in  each  SMSA. 
For  example,  the  data  indicated  high 
monthly  wages  in  the  San  Francisco- 
Oakland.  CA  SMSA  and  low  monthly 
wages  in  the  Norfolk- Virginia  Beach- 
Portsmouth,  VA-NC  SMSA.  From  this 
comparison,  the  conmienter  concludes 
that  Federal  hospitals  do  not  necessarily 
use  national  wage  scales. 

Response — The  difference  in  the 
monthly  wages  reported  for  the  Federal 
hospitals  in  the  SMSAs  noted  is  not 
necessarily  due  to  Federal  hospitals 
paying  local  wages.  We  have  always 
acknowledged  that  there  are  some 
technical  deficiencies  in  the  wage  index 
that  make  it  a  less  than  perfect  source 
for  a  wage  index  adjuster.  For  example, 
the  data  do  not  account  for  variations  in 
hospital  occupational  mix,  differences  in 
the  proportion  of  part-time  employees, 
variations  in  overtime  utilization,  length 
of  the  work  week,  and  differences  in 
reporting  compliance.  Any  one  of  these 
reasons  could  account  for  the 
discrepancy  in  average  monthly  wages. 

We  obtained  the  average  monthly 
wages  for  the  same  five  SMSAs  but 
excluded  Federal  hospital  wage  data.  In 


all  five  SMSAs  the  average  monthly 
wages  excluding  Federal  hospital  wage 
data  were  lower  than  the  average 
monthly  wages  for  the  Federal  hospitals. 
In  the  Norfolk-Virginia  Beach- 
Portsmouth,  VA-NC  SMSA  the  average 
monthly  wage  for  Federal  hospitals  was 
$1,175.48  versus  an  average  monthly 
wage  of  $865.77  not  including  any 
Federal  hospitals.  In  the  San  Francisco- 
Oakland.  CA  SMSA,  the  average 
monthly  wage  for  Federal  hospitals  was 
$1,564.75  versus  an  average  monthly 
wage  of  $1,151.75  not  including  any 
Federal  hospitals.  Our  comparison 
appears  to  prove  our  theory  that  Federal 
hospitals  are  not  paying  local  wages.  If 
the  Federal  hospitals  were  paying  local 
wages,  the  average  monthly  wage  for 
Federal  hospitals  would  be  the  same 
figure  as  the  average  monthly  wage  not 
including  Federal  hospitals  for  the  same 
SMSA. 

Comment — A  law  firm  commented 
that  HCFA  does  not  differentiate 
between  urban  and  suburban  locations 
within  an  SMSA.  The  commenter 
believes  that  a  differentiation  between 
urban  and  suburban  would  improve  the 
accuracy  of  the  wage  index. 

Response — In  principle,  using  vwage 
index  that  differentiates  urban  (tAat%. 
"core")  from  suburban  (that  is,  "ring") 
counties  could  provide  a  more  precise 
wage  index.  However,  it  is  our  belief 
that  the  adoption  of  such  a  measure  at 
this  time  is  not  feasible  due  to  certain 
limitations  of  the  BLS  data  used  to 
construct  the  wage  index.  Although  BLS 
data  are  the  best  data  currently 
available  that  were  compatible  with  a 
national  payment  system,  it  is  important 
to  note  that,  as  previously  explained,  the 
data  do  contain  certain  technical 
deficiencies.  The  BLS  data  do  not 
account  for  differences  in  the  proportion 
of  part-time  employees,  area  difference 
in  occupational  mix,  variations  in 
overtime  utilization,  length  of  the  work 
week,  and  differences  in  reporting 
compliance.  The  current  use  of 
aggregated  BLS  data  from  all  non- 
Federal  hospitals  within  a  specified 
SMSA  mitigate  the  effect  of  these 
uncontrolled  variables,  particularly  in 
large  metropolitan  areas  with  many 
hospitals.  It  is  our  belief  that 
disaggregating  the  data  into  "core-ring" 
indexes  would  only  magnify  the 
inherent  limitations  of  the  BLS  data  and 
increase  the  potential  for  distortion, 
particularly  in  areas  with  few  hospitals. 
The  use  of  a  "core-ring"  urban  wage 
index  merits  further  study.  However, 
pending  the  development  of  a  data  base 
which  overcomes  the  technical 
limitations  of  the  BLS  data,  we  believe 
further  wage  index  refinements  must  be 
deferred. 


We  would  like  to  emphasize  that  a 
provider's  location  in  an  SMSA  or  non- 
SMSA  has  been  used  as  a  classification 
criterion  for  cost  limit  purposes 
continuously  since  1974.  "The  definitions 
of  SMSA  and  New  England  County 
Metropolitan  Area  (NECMA)  were 
developed  by  EOMB.  Effective  June  30. 
1983,  the  definition  of  SMSA  was 
replaced  by  Metropolitan  Statistical 
Area  (MSA).  We  do  not  independently 
determine  when  an  area  qualifies  as  an 
MSA.  Rather,  this  determination  is  made 
by  EOMB. 

We  believe  this  classification  system 
is  the  only  one  currently  available  that 
meets  the  requirements  of  a  national 
payment  program.  The  SMSA  (now 
MSA)  classification  is  a  widely  accepted 
statistical  standard  developed  for  use  by 
Federal  agencies  in  the  production, 
analysis,  and  publication  of  data  on 
metropohtan  areas.  The  standards  were 
developed  with  the  aim  of  producing 
definitions  that  are  as  consistent  as 
possible  for  all  SMSAs  nationwide. 

Comment — One  Indian  Health  Service 
area  representative  recommended  that 
HCFA  use  the  general  wage  index  for 
the  area  in  which  the  Federal  hospital  is 
located  to  reimburse  the  Federal 
hospital.  The  commenter  noted  that 
most  Indian  Health  Service  hospitals  are 
located  in  rural  areas.  The  commenter 
pointed  out  that  Indian  Health  Service 
hospitals  are  paid  under  the  prospective 
payment  system  for  inpatient  hospital 
services  using  a  wage  index  that  ia 
approximately  63  percent  higher  than 
the  national  average  wage  data. 

Response — As  stated  previously,  we 
believe  Federal  hospital  wage  data  do 
not  reflect  the  conditions  within  a  local 
economy.  Since  Indian  Health  Service 
hospitals  do  not  serve  the  general 
population  of  an  area,  and  exist  as  a 
unique  health  care  delivery  system,  they 
were  included  imder  the  prospective 
payment  system  for  inpatient  hospital 
services  using  a  single  index  value 
applicable  to  all  Indian  Health  Service 
hospitals  and  specifically  computed  to 
be  representative  of  the  wage 
experience  in  the  Indian  Health  Service 
system. 

We  wish  to  point  out  that  the 
prospective  payment  system  for 
inpatient  hospital  services  is  inherently 
different  from  the  Medicare  cost  limits 
applicable  in  prior  years  in  that  the 
prospective  rate  determines  the  actual 
Medicare  payment.  Under  the  prior  cost 
limit  system  payment  was  based  on  the 
costs  incurred  up  to  a  maximum  amount 
allowed  by  the  cost  limit.  Because  we 
considered  it  important  that  Indian 
Health  Service  hospitals  have  the 
opportunity  to  participate  in  the 
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prospective  payment  system  for 
inpatient  hospital  services,  and  since 
they  operate  under  a  central 
administration,  we  established  a  single 
uniform  wage  index  value  for  the  Indian 
Health  Service.  Although  the  comment 
we  received  is  in  fact  directed  at  an 
aspect  of  the  prospective  payment 
system  for  inpatient  hospital  services 
rather  than  the  wage  index  issued  for 
comment,  we  note  that  the  essence  of 
the  commenter's  statement  is  that  wages 
in  Indian  Health  Service  hospitals  will 
generally  exceed  those  in  the 
surrounding  area.  We  believe  this 
comment  from  the  Indian  Health  Service 
adds  weight  to  our  conclusion  that  wage 
levels  in  Federal  hospitals  are  not 
usually  representative  of  local  wage 
conditions. 

HI.  Changes  in  Response  to  Public 
Comments 

We  have  decided  not  to  recalculate 
the  1981  wage  index  to  include  data 
from  Federal  Government  hospitals. 
Therefore,  this  notice  affirms  the 
exclusion  of  Federal  Government 
hospital  data  from  the  wage  index.  It  is 
our  belief  that  the  exclusion  of  Federal 
hospital  data  improves  the  accuracy  of 
the  wage  index  so  that  the  index     "    ., 
correctly  reflects  actual  differences  in 
wages  from  one  area  to  another  area. 
The  wage  index  serves  to  reflect  area- 
by-area  differences  in  the  labor  related 
component  of  hospital  costs.  The  more 
accurate  the  wage  index,  the  more 
accurately  it  reflects  these  area-by-area 
differences  and  thus,  ultimately,  the 
more  accurate  are  the  cost  limits.  We 
conclude  that  the  exclusion  of  Federal 
Government  hospital  data  improves  the 
accuracy  of  the  wage  index  because 
most  Federal  hospitals  characteristically 
employ  physicians  and  other  high 
salaried  professionals  whose  salaries 
are  based  on  national  rather  than  local 
wage  scales.  This  factor  tends  to 
overstate  the  average  hospital  wage  in 
areas  with  Federal  institutions  as 
compared  to  areas  without  such  Federal 
facilities.  Since  the  purpose  of  the  wage 
index  is  to  reflect  area-by-area 
differences  in  the  labor-related 
component  of  hospital  costs,  the 
exclusion  of  Federal  hospital  data  better 
enables  the  wage  index  to  reflect 
accurately  area-by-area  labor  related 
costs. 

In  summary,  we  believe  that  the 
exclusion  of  Federal  hospital  data  from 
the  wage  index  reflects  actual  hospital 
experience.  We  wish  to  note  that  the 
data  used  to  develop  the  wage  index 
were  supplied  by  BLS  and  are  the  most 
reliable  data  available.  All  hospitals  are 
required  under  State  unemployment 
compensation  laws  to  report  these  data. 


However,  if  we  discover  that  we  or  BLS 
have  made  an  error  based  on  data 
received  from  hospitals  that  result  in  an 
incorrect  wage  index  for  any  area,  we 
will  publish  corrected  indexes  and  will 
direct  the  Medicare  intermediaries  to 
recalculate'  the  limits  for  affected 
hospitals.  However,  BLS  has  advised  us 
that  it  is  unable  to  correct  any 
inaccuracies  in  the  wage  index  that  may 
result  from  a  hospital's  failure  to  report 
the  required  wage  data. 

It  should  be  noted  that  from  the  time 
the  original  schedule  of  limits  was 
published  in  the  June  30, 1981,  notice 
BLS  has  advised  us  of  various  reporting 
errors  in  the  wage  and  employment 
data.  In  addition,  as  noted  earlier,  on 
June  19, 1981,  EOMB  announced  the 
designation  of  new  MSAs  and  NECMAs, 
as  well  as  other  revisions  in 
metropolitan  classifications  based  on 
the  results  of  the  1980  census.  We  have 
issued  instructions  to  the  intermediaries 
advising  them  of  these  changes. 
However,  in  those  situations  where  the 
corrected  data  resulted  in  a  lower  wage 
index  for  an  area,  we  continued  to  use 
the  higher  wage  index.  The  wage 
indexes  that  are  shown  in  Tables  I-A 
andI<i^^Qect  the  corrections  that  have 
'be^BTi^eaince  June  30, 1981. 

IV.  Regulatory  Impact  Statement 

A.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  rules  that  are  likely  to  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  cause  a  major  increase 
in  costs  or  prices,  or  meet  other 
threshold  criteria  that  are  specified  in 
that  order.  In  addition,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612) 
requires  us  to  prepare  and  publish  a 
regulatory  flexibility  analysis  for  certain 
rules  unless  the  Secretary  certifies  that 
the  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (For  purposes 
of  the  Regulatory  Flexibility  Act,  we 
consider  all  hospitals  to  be  small 
entities.)  Under  both  the  Executive 
Order  and  the  Regulatory  Flexibility 
Act,  such  analyses  must,  when 
prepared,  show  that  the  agency  issuing 
the  rules  has  examined  alternatives  that 
might  minimize  burden  or  otherwise 
ensure  the  rules  to  be  cost-effective. 

We  have  determined  that  this  notice 
does  not  meet  the  criteria  of  either  E.O. 
12291  or  the  Regulatory  Flexibility  Act. 
We  considered  two  alternatives: 

•  To  republish  an  area  wage  index       ^ 
with  values  calculated  as  published  in 
1981  with  no  change  in  methodology:  or 


*  To  publish  an  area  wage  index  with 
values  recalculated  to  incorporate 
Federal  hospitals  in  the  base  data. 

We  found  that  if  we  included  Federal 
hospitals  in  the  area  wage  index 
determinations,  we  would  have  to 
recalculate  both  urban  and  rural 
national  average  hospital  wage  levels, 
as  well  as  the  means  used  to  determine 
the  per  diem  limits  for  each  group 
(published  as  Tables  I  and  II  in  the  1981 
notices).  This  would  affect  the  limit  for 
every  hospital  subject  to  the  limits, 
although  only  to  a  relatively  small 
degree.  The  limits  for  some  groups 
would  increase,  while  the  limits  for 
other  groups  would  decrease. 

We  determined  that  if  we  were  to 
publish  recalculated  index  values  the 
net  effect  on  overall  program 
expenditures  would  be  relatively  small, 
due  to  the  tendency  of  increases  and 
decreases  in  group  limits  and  index 
values  to  cancel  each  other  out  in  the 
aggregate.  A  change  of  the  area  wage 
index  to  incorporate  Federal  hospitals  in 
the  base  data  would  have  the  primary 
effect  of  redistributing  marginal 
advantages  and  disadvantages.  For  each 
particular  hospital,  the  effect  of 
including  Federal  hospitals  in  the  index 
data  would  be  the  result  of  multiplying 
the  hospital's  recalculated  per  diem  limit 
for  the  hospital's  group  by  the  hospital's 
recalculated  area  wage  index  value.  If 
both  the  group  mean  used  to  derive  the 
limit  applicable  to  a  particular  hospital, 
and  the  index  value  for  that  hospital 
were  to  increase  or  decrease,  the  effect 
of  the  recalculations  would  of  course  be 
compounded.  If  the  change  in  the  limit 
and  the  index  were  in  opposite 
directions,  however,  they  would  tend  to 
cancel  each  other  out.  ■* 

Including  Federal  hospital  wage  data 
would  benefit  only  those  few  hospitals 
located  in  areas  with  Federal  hospital 
employees,  which  would  have  higher 
index  values  as  a  result,  and  generally 
would  disadvantage  all  those  hospitals 
not  located  in  such  areas.  Many 
Medicare  participating  hospitals  could 
be  adversely  affected,  since  about  234 
areas  would  have  lower  wage  index 
values.  However,  the  impact  on  the 
majority  of  individual  hospitals  would 
be  relatively  small. 

In  the  aggregate,  the  reissuance  of  an 
area  wage  index  excluding  Federal 
hospitals  will — 

•  Generally  affect  the  armual 
Medicare  revenues  of  individual 
hospitals  by  small  amounts,  compared 
to  their  total  revenues: 

•  Have  little  net  effect  on  aggregate 
hospital  revenue  from  Medicare: 

•  Be  more  cost  beneficial  to  hospitals 
as  a  whole; 
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•  Hove  iittle  or  no  effect  on  amt»  or 
prices:  and 

*  Result  ia  a  smaller  net  disadvantage 
to  hospitals  as  a  whole. 

In  conciiision.  the  use  of  the  wage 
index  methodology  as  initially  published 
in  1981  does  not  meet  any  of  the  criteria 
for  identifying  a  ma)or  rule  under  E.O. 
12291,  and  we  have  determined  that  this 
notice  is  not  a  maior  rule  and  that  a 
regulatory  impact  analysis  is  not 
required.  In  addition,  the  Secretary 
certifies  under  section  5  U.S.C.  40S(b)  of 
the  Regulatary  Flexibility  Act  that  diis 
notice  will  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  that  a 
regulatory  flexibility  analysis  is  not 
required. 

B.  Paperwork  Barden 

This  notice  contains  no  information 
collection  requirements  and,  therefore, 
is  not  subject  to  review  by  EOMB  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U,S.C.  3507). 

VI.  Wage  hidex  Tables 
Tasle  t-A.— VVage  Index  por  Urban  Areas 


SMSAi 


Bangor.  ME. 


BMHaOraati.MI_ 
Bar  ca*.  in 


TX_ 


.MY.PA. 

BKwm^tttn,  AL.« 

.  NO 


BtooMnaton.  N- 


B>()U>wigteo.WuiiiM.  %... 
( Oly.  O 


Hav«MI.  MA-NH- 
.FL 


Bndgaport-Slamtonl-NonMli-OMbury.  CT... 

OrnawaiiaallBlniaiiBaii  eartto.  TX 

Bryan-Cotaga  SMon.  TX 

BuHato.  NY 


iWC. 
Bwfnglon.  VT_ 

Canlon,OH 


Cadar  Rapida.  IA„ 


■liMM 


Table  t-X— Waoe  Index  for 
Conlinued 


Urban  Areas— 


SMSAi 


Champaign-Urtiana-Rantoul.  N. 

Charlaalorv  NufVi  ChartaatDn.  SC — 

Owlealon.  WV 

Chartona-Gaaaonia.  NC 

CharlcMlaavaa,  VA.. 
Oltanoooa.  TNOA.. 

CHcwo.  IL 

CNoo.  CA „ „. 


QnoiNnai.  0M4(V-IN _. 

CteliVflRa-Hopidnai^ta,  TN4(V. 

Omntmi.  OH 

Cotarado  Spdnga.  CO.. 

ColucTitaa  MO 

CofcjmbiiL  SC .-•. 


ColunOua.QA.Al... 

Cokntea.  OH 

Corpua  Chntt.  TX.. 


Cumbartand.  MD-WV 

Daiia»4=ort  wtonh.  TX 

Dwrvila.  WA 

CavBpoivfloct  laland  IHHa,  I 

Oaylon.  OH 

Oaytona  flaarti.  FL 

Dacakjr.  N 


Oanvar-SoiJdar.  00- 
IA. 


IA.. 


OuMtvSupanor.  IMMIW.. 

Eay  Ctara.  Wl 

BPaao.  TX 

BUmim 

Elmn.NV 

Enid  OK 

Efie.  PA... 

Eugana^S^hnglMd.  OR... 
EvanaMMa.  M-KY 


Fargo-Mooftwad.  N04yiN- 

FatanaiHa  Sprtngdala.  AR- 

Ffcit  Ml _ _ 

Ftoranca.  AL _. 

Ftofanca,  ^^ 

Fort  CoNna.  CO 


Fon  Laudardala  l-Mlyoood.  Ft.. 

Fort  Myars.  FL 

Fort  SmWi,  AA.JTIC 

For  WiMia,  iN  — .....«.._....... 


Fort  VKaMon  Biach.  FL.. 
CA 


AL. 


Galvaalon-Taxaa  Oti.  TX 

Gary-HairanondEaal  CNoafB.  1 

Gtan  Fans.  MY 

Grand  FortM.  N04M 

Grand  Rapida.  Ml 

Qraat  F«to.  MT 

Qraatoy.  CO 

Graan  Bay.  Wl 


G'aanK)on>-w^iHoivSl(aw>4S0^^Wi^'NC. 

GreanvAa-Spartanbo^  SC 

Hagerstown  MO 

Hamlton-MKWalon,  OM 

Haniaburg.  PA. 


HartioaM^aw  BdtaiivaMlai  CT. 

Hidiofv,  NC 

Honolulu.  HI .......... 

Houaton.  TX 


HuntmguxvAiMand,  WV.KY-0H- 

Hurtsvilla.  AL 

indianiViallB.  M 

Iowa  city,  IA 

Jackaon.  Ml 

MS_ 


Jackaonvina.  NC 

JanaavM^aatolt.  WM 

Jarsay  Ci%.  NJ 

Johnson  Ctty-Kinovart' 


TN-VA. 


Jopkn.  MO. 


Kalamazoo-Port^a.  Ml- 

IL 


KanaaaOty.  M04(S- 
Kanoaha.  Wl ..... 
KiHaan-Tampla,  TX- 

KnonM.  TN 

Kokomo.  IN 


1.1197 

WTSI 

.B4S6 
>19»43 

lotae 
M.aosi 

•10327 

•ion» 
sagT 

11967 

9743 

1.1711 

.9743 

9021 

1  IIM 

8337 

'S5M 

9403 

'M07 

'9085 

1.1064 

»*a 

'.8606 

10860 
101S6 

i.2iao 

8426 

81  as 


S7M 
■8372 

9642 
•S796 

.8662 


*8S53 

.7907 
11918 

8056 
'8326 

6353 

losoe 

.8381 


'7807 

1  1265 

9M4 

.9019 

1i)607 

1  1064 

•9029 

.6778 

.8463 

•9162 

*8ai£ 

.8740 
8232 

.9S71 

10620 

106M 

•1.1901 

'9454 

11«4S 

10690 

.8270 

8593 

•1S618 

'11790 

•1.0173 


.9331 

IWM 

8579 

4  1180 
'.8786 
10445 


t.uas 

1.0073 
•9417 

• '1^)788 


8180 
•9918 


Table  I-A— Waqe  Inoex  for  Urban  Areas— 
ContifHied 


LA. 


Lalayana-Waal  LalayaNa,  W.. 

Laka  Chadaa.  LA 

Lakaland-WNnlar  Ma«an.  PL  .- 
,PA 


Ml. 


Laredo  TX 

La*  Orucaa.  NM- 
Las  vaga*.  NV_.. 

Lamranoe.  KS 

lawlon.  OK 


LamstcxvAubum.  ME..., 
Laungton-Fayalta.  KY .. 

Lima.  OH 

LxKom.  HE 


Lima  Rock^North  una  Rack.  AR .. 

Lang  BrandvAabwy  Rak.  NJ 

Longviaw,  TX 

Lorain-ElyTia.OH.. 


Loa  Angalaa-Long  Daacti.  CA. 

Loui9v«e,  KY-WI 

Lubbock.  TX 

Lync»*ug.  VA 

,  GA 


Madlaon.  Wl 

Mancbaalar  NaOua.  NH 

Mar»h«Hd.  0« _ 

McAllan4H^arT.Edh*urg.  TX. 

Madlord.  OR  _..._ 

Ma«)ourna-Titiiaw«a  PornA,  FL- 


FL... 
TX.. 
Milwauksa.  W 
MmnaapoaaoL  PaUL  t04^M.. 
MoMA  AL 


.CA. 
Monroa.  LA ... 


Montgomaiy,  AL. 

Munaa.lN 


MuakagetvNorton  Sheiaa  Muakagon 


Na»iii9la  OaiiiMaBW.  TW 

Naaaau^Utak.  NY 

Naw  Badkyd-FaN  Pnw.  ma _ 

Namr  BnjtiawKk  l»ai1H  kniboy-aa>>a»ea  NJ . 

Na«  lla  iklHHIiitiLin  llaimii.  CT 

Naw  London-NonaWi.  CT 

Naw  Orlaana.  LA 

Naw  Vo*.  NV4U 

Nawark.  HI 

Nawadi.  OH _ 

NaaAur^v44ld8Moaai,  I 
Nawport  I 


VA. 


No««e»  VigMa  Beaob-Portameuli,  VA-NC.. 


Ocala.  FL 

Odasaa.  TX 

Oklahoma  CKy.  OK.. 

Otymp*.  WA 

Omaha.  NE-IA 

Ohando.  FL 


Oivanaboro.  KY ... 

Oxnard-Smi  VaNay-Vankra.  CA . 

Panama  Qty.  FL 

Parkanburg-Manatta.  WV-OH 

Paacagoala-AAMa  Pofnt,  MS 

PalaraonOWon  Paaaaic.  MJ 

Panaacda,  Fl 

Paoria.  IL 

Pataraburg-CotBiM 
Philadalphia.  PA-NJ 

Phoana.  A2 

Pina  81u«,  AR 

Pittaburgh.  PA 

PiRstiakj.  MA 

Portland.  ME 
Portard.  0«JWA.. 
Porls.-pjulh-De»»ar- 
Poughnaaona.  NY 


PrOKO-Opam.  UT 

Puabto.  CO 

Racina.  Wl 

RaWgMXftwai,  NO.. 

Rapid  City.  SO 

Raadkig.  PA 

Raddlng.  CA 

Rono.  NV.. 


RicMand*KannaMriok,  WA.. 


.8141 

9706 

SMt 

LSS74 

lOStl 


■8128 

1.1864 
•8183 
•8977 


8016 


10205 
10648 

S128 
li>207 
1.2898 
'8020 

.8042 

aoTs 

J6S7 
10257 
*9441 

.8196 
.8165 


.8374 
10371 
1  MMO 
•AMI 

ijooeo 

9602 
Mis 

'tosoa 

9451 


9656 
1J0167 
1.2758 

9667 
10409 
1.0980 
10903 

9644 
1! 
1i 
•8592 
•10789 
•.8074 
>S687 
IXKSe 


".8s«e 

8252 

•10142 

•MSS 

SQ67 

••8377 

1.SIS8 

•a777 

ia46i 

•*1  1547 

1J0868 

M41 

•1  1130 


I  1810 

1  1100 

•7897 

1  1275 

'1.0278 

'100S2 

•1.1034 

•aiis 

'1.1151 
•1.1 


'10881 

8240 

1.0173 


1.0101 
•10271 
'1.2428 

'8835 
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Table  I-A— Wage  Index  for  Urban  Areas— 
Continued 


VA.. 


RfiaraWa  San  Baiw— kiOiMHo.  CA.. 

Roarxika,  VA 

npchaitai.  MN 

flochaatar,  NY 

Rocktord.  IL 

Rock  HM.  SC 

Sacramanto.  CA 

Saginaw,  Ml 

St.  Ooud.  UN : 

St  Inaafib  MO 

St  Louis.  MO-lL  ._ _ 

Salem,  OR 

Satnaa  rje— do  Moi4a>a|i.  CA 

Saliabufy-Concord.  NC 

Salt  Laka  aty^Ogflan.  UT _. 

San  Angato,  TX  ._ 

San  AMono.  TX 

San  DiagD.  CA  . 


San  Frandaco-Oakland,  CA 

San  Jose.  CA 

Santa  Bart>ar».SanM 

Santa  Cna,  CA 

Santa  Rota.  CA 

,FL 

.  GA 


CA__ 


SaaMa-EwM.  WA 

Sharan,  PA _ 

Sheboygan.  Wl 

Shannan-Oanaon,  TX 

Shraveport.  LA 

Sioux  Oly,  IA-NE...._ _ 

Smui  Fate.  SO .. 

South  Band,  IN , 

Spokana,  WA ... 

Spnng»ia«,  IL 

Springfiakl,  MO 

Spnngkek),  OH „ 

Spnngtiek^Chicopaallolyoka.  MA.. 

State  CoHege.  PA 

Staubanw8a  Wairton.  OH-tWV 

Stockton.  CA 

Syracuaa,  NY 

Tacoma,  WA 

Tatahaaaaa.  a 


Tampa-St.  PeMrabufg,  FL 

Tarre  Haute,  tN 

TaxarkanaTXTeaarkana.  AR . 
Totado.  OH-MI 


Topaka,  KS 

Trarton.  NJ... 

Tucaon,  AZ_ 

Tulaa.  OK 

Tuscaiooaa.  AL„„._„_ 

Tylar.  TX ,._ 

U6c»Ra«ia,  NV 

Vallaio-Fa«f«kM>l9a,  CA. 
Victona.  TX 


Vine(and-Mit)vill«Bndga«in.  NJ.. 

Vsalia-Tulara-Ponantla.  CA 

Waco.  TX. 


Waahmglon.  OC-MO-VA 

WaladooCadar  Falla.  lA 

Wauaau,  Wl 

West  Pakn  Baach-Soca  Raloa  FL. 

Whaakng,  WV-OH 

WichiU.  KS 

Wichita  Fa8s.  TX 

Wilkamaport,  PA 

WikTuogton,  OE-NJ-MO _ 

Wilmingtoo,  NC 

Worcester-FiichbwgLlun*— I .  MA. 

Yakima.  WA _. 

York,  PA _ 

YoungMVffvWaNan,  OH 

Yuba  Oly.  CA... 


.9252 

1.1729 

.9614 

S652 

10653 
•10222 

•9138 
'1.2231 

1.1279 


.9748 

.9977  ('9975) 

1.1063 

1.2428 

•10368 

.8550 

8364 

.8509 

'1  14?6 

1J153 

1305S 

•1.0626 

•1.0985 

14037 

•9635 

J414 

1.0500 

•9618 

•8438 

S277 

.9292 

9306 

.9644 

'.91S« 

1.0021 

•10230 

.8933  rMoaz) 

.0621 

•1.0285 

•1  1034 

•S750 

1.3048 

13209 

•10556 

••S2S4 

M96 

•8734 

10929 

1.1157 

1.0602 

1.1708 

9977 

.9626 

1.0142 

.9481 

1.0145 

1.5862 

J356 

10063 

•1.3627 

•1  1547 

8631 

'Mm 


'1.0158 

10248 

.8282 

.9749 

•10917 

8936 

•9769 

.9523 

9884 

1  1000 

■10726 


<  Effective  6/19/81    no   kmner  qnaHBcd   u   aa   SMSA 

■Efleclive  S/19/81  newly  duigiMled  SMSA. 
•Kffective  8/19/81  Nrw  and  n>>i»«)  NECMA 
'Kaoaiapalad  wage  index  in  parenthese*  based  an  car- 
reeled   reporting   dala    from    BLS   resuiling   in    lower   than 
ftubliehad  index    Higlier  wage  mdex  used  n  compote  (he 
ioul. 

'Revieed  wage  ladex  baaed  on  oorrected  reporting  dita 
froai  BLS 


Table  I-B.— Wabe  Index  for  Rural  Areas 


Wigaindaa 

Alabama 

MOO 

Alaaka ~ - 

1.5579' 

Aiirena 

1.0280 

Aikwiaaa          

8686 
1.2415 

CaktarUa 

.8990 

Cj^mnmr^nm 

•1  1817 

Ditwaf - 

1.0370 

FkKidi —    

9960 

9463 

Hawaa 

"13452 

Idaho _ 

9669 

•J650 

•8063 

intkana 

towa. _ _ 

9220 

Kanaas    

•9008 

Kantiu-ky                                                  

■a233 

Louiaiana _ 

.9216 

Mama _ 

.9986 

1  1028 

"■niaf'iiinlli                     

1.1722 
•1  1635 

Mtthigan 

MnnaaolB 

.9052 

"  ■■'• — 1 

8751 

Missoun 

.9156  P  9151 

Ui^tftnt 

•9595 
.8130 

Httirftl^t                   

Nwrada 

10790 

•1  1301 

NewJaraay _..    ..         _ 

10620 

New  Mexico 

1.0073 

Naw  York 

1.0327 
J617 
.9045 

North  CanjNna 

North  Dakoto -.     

Oh« „. 

1.0066 

f^-^tfv^ 

.9111 

1  0673 

•1  1371 

Rboda  laland — »—...........—..... 

(11 

South  C«okna  ... 

.9180 

South  Dakota _ _ 

•8237 

Tennaaaaa — _ 

.8779 

Taxaa 

S879 

Utah 

•a552|. 

Varmorrt 

Virginia ~ 

Washmgkin.- 
Wesl  Virginia.. 

Wisconam 

Wyoming 


J792 

1.0466 

•10123 

.9179 
1M02 


■  Not  AppkcaHa.  All  ot  Rhode  inland  ts  ctasiMad  as  urban 

•  Racomfxjlad  nnage  ndax  towar  Uian  the  pubkatiad  irvlax. 

•  Revised  wage  irxlex  based  on  corrected  reporting  data 
fromSLS. 

(Sees.  1102. 1814(b).  1861(v)(l),  186e(a],  and 
1871  of  the  Socjai  Security  Act  (42  U.S.C. 
1302,  1395f(b).  1395x(v)(l),  1395cc(a).  1395hh: 
and  42  CFR  405.460)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare-HiTspital 
Insurance  F>rogram) 

Dated:  September  21, 1964. 
Carolyne  K.  Davig, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  October  30, 1984. 
Margaret  M.  Heckler, 

Secretary. 

|FK  Ooc  •S-aOVI*  Filed  11-23-84:  8:45  am| 
BILLNM  CODE  413S-01-M 


StatemBnt  of  Organization,  Functions, 
and  Dalegations  of  Authority 

November  9. 1984. 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 


Services,  Health  Care  Financing 
Administration  (HCFA)  (Federal 
Register.  Vol.  46,  No.  223,  pp.  56911- 
56934,  dated  Thursday.  November  19, 
1981,  Federal  Regist8r>  Vol.  48.  No.  3,  pp. 
512-518,  dated  Wednesday.  January  5, 

1983,  Federal  Register,  Vol.  48.  No.  198, 
pp.  46434-46448,  dated  Wednesday, 
October  12, 1963,  Federal  Register,  Vol. 
49,  No.  133.  pp.  28112-28122.  dated  July 
10. 1984,  Federal  Register,  Vol.  49.  No. 
164.  pp.  33342-33343.  dated  August  22, 

1984.  and  Federal  Register,  Vol.  49.  No. 
174,  pp.  35246-35247,  dated  September  6. 
1984)  is  amended  to  reflect  the 
organizational  changes  described  below: 

•  Change  the  organizational  title  of 
the  Office  of  Financial  Management 
Services,  OfTice  of  Management  and 
Budget  (OMB).  Office  of  the  Associate 
Administrator  for  Management  and 
Support  Services  (OAAMSS).  to  the 
Office  of  Financial  Management  and 
Administrative  Systems  (OFMAS)  to 
more  accurately  describe  the  functions 
currently  assigned  to  that  Office.  The 
functional  statement  is  also  amended  to 
reflect  the  addition  of  the  administrative 
systems  responsibihties.  The  new 
responsibilities  were  formerly  assigned 
to  the  Bureau  of  Support  Services  (BSS) 
which  was  abolished  on  August  14. 1964 
(see  Federal  Register.  Vol.  49.  No.  164, 
pp.  33342-33343,  dated  August  22. 1964). 

•  Revise  the  functional  statement  for 
the  Division  of  Budget.  OFMAS.  OMB. 
OAAMSS,  to  reflect  the  addition  of  the 
responsibility  for  determining  the  cost 
impact  of  all  proposed  program  and 
demonstration  waivers. 

•  Change  the  organizational  title  of 
the  Division  of  Financial  Systems, 
OFMAS.  OMB,  OAAMSS.  to  the 
Division  of  Administrative  Systems  to 
more  accurately  reflect  the  current 
responsibilities  of  the  Division.  The 
functional  statement  is  also  amended  to 
reflect  to  the  changes. 

•  Add  new  Divsion  of  Medicare 
Operations  Support  in  the  Office  of 
Administrative  Services,  OMB, 
OAAMSS.  The  new  Division  will  be 
responsible  for  data  entry  and  data 
handling  activities  related  to  a  variety  of 
bill,  query,  enrollment,  and  premium 
billing  correspondence  and  transactions. 
These  functions  were  formerly 
performed  by  BSS. 

•  Amend  the  function-il  statement  for 
the  Division  of  National  Cost  Estimates, 
Office  of  Financial  and  Actuarial 
Analysis,  OAAMSS,  to  more  accurately 
describe  the  responsibilities  of  the 
Division. 

•  Amend  all  of  office  and  division 
level  functional  statements  in  the 
Bureau  of  Data  Management  and 
Strategy.  OAAMSS.  to  reflect  the 
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addition  of  new  functions  from  the 
recently  abolished  BSS.  The  functional 
statements  have  been  revised  to  provide 
a  more  accurate  description  of  the 
current  functional  responsibilities. 
The  specific  amendments  to  the 
Federal  Register  are  as  follows: 

•  Section  FH.20.A.2.  Office  of 
Financial  Management  Services  (FHAl) 
is  amended  by  changing  the 
organizational  title  and  replacing  the 
functional  statement  with  an  updated 
statement.  The  new  Section  FH.20.A.2. 
reads  as  follows: 

"2.  Office  of  Financial  Management 
and  Administrative  Systems  (ITiAl) 

"Provides  financial  and  accounting 
services,  leadership,  and  policy 
direction  for  HCFA's  financial 
management  program  including 
preparation,  justification,  and  execution 
of  the  HCFA  budget  and  financial  and 
manpower  management  policies  and 
activities.  Provides  applications 
software  support  to  HCFA  with  respect 
to  personnel  managment  systems, 
financial  management  systems, 
administrative  systems,  and 
management  information  systems." 

•  Section  FH.20.A.2.a.  Division  of 
Budget  (FHA15)  is  amended  by  deleting 
the  functional  statement  and  replacing  it 
with  a  new  statement  to  read  as  follows: 

"a.  Division  of  budget  (FHA15). 

"ConsoUdates,  prepares,  and  executes 
HCFA's  budget  and  operates  HCFA's 
budget  system.  Serves  as  the  central 
information  point  for  all  budgetary 
matters  including  interagency 
agreements  impacting  on  HCFA's 
funding  and  transfer  of  funds  to  and 
from  other  agencies.  Provides  advice  on 
reporting  of  program  and  financial  data 
necessary  for  the  presentation  and 
defense  of  budget  requests.  Provides 
advice,  guidance,  and  assistance  to 
HCFA  components  in  the  development 
of  budget  justification  materials  and 
analysis  including  ciirrent  services 
budgeting  and  other  budgetary 
principles  required  by  the  Office  of  the 
Secretary,  HHS,  the  Office  of 
Management  and  Budget,  and  the 
Congress.  Provides  technical  direction  to 
HCFA  regional  components  on  all 
budgetary  matters.  Develops  budget 
control  systems  necessary  to  insure  that 
appropriate  measures  are  in  place  to 
prevent  violations  of  the  Anti-Deficiency 
Act.  Maintains  and  monitors  an 
allotment  and  allowance  system 
sufficient  to  pinpoint  responsibility  and 
accountability  for  Federal  funds. 
Provides  staff  expertise  in  the  review 
and  analysis  of  budgetary,  operational, 
legislative,  or  regulatory  proposals  by 
HCFA  operating  components.  Reviews 
these  proposals  to  determine  fiscal 
impact  on.  and  consistency  with,  HCFA 


Departmental  management  and 
programmatic  objectives.  Develops 
financial  management  policy  as  it 
relates  to  HCFA's  programmatic 
objectives.  Certifies  the  cost  impact  of 
all  proposed  program  and  demonstration 
waivers.  Reviews  financial  data  and 
makes  recommendations  as  to  the 
effectiveness  of  the  waiver  and  potential 
termination  or  nonrenewal  actions. 
Directs  the  allocation  of  HCFA's  staffing 
resources  among  HCFA  components, 
issues  employment  ceilings,  and  directs 
HCFA's  manpower  management  system. 
Assures  the  validity  of  cost  allocation 
data  and  monitors  adherence  to 
financial  management  policies  among 
HCFA  components." 

•  Section  FH.20.A.2.C.  Division  of 
Financial  Systems  (FHA13)  is  amended 
by  deleting  the  organizational  title  and 
the  functional  statement  and  replacing 
them  with  a  new  organzational  title  and 
functional  statement.  Section 
FH.20.A.2.C.  now  reads  as  follows: 

"c.  Division  of  Administrative 
Systems  (FHAl  3) 

"Provides  applications  software 
support  to  HCFA  headquarters  including 
personnel  management  systems, 
financial  management  systems,  general 
administrative  systems,  and  managment 
information  systems.  Provides 
applications  software  support  to  HCFA 
regional  offices  in  administrative 
management  systems.  Provides 
applications  software  support  services 
to  other  HCFA  components  in  the 
development  of  administrative  systems 
including  those  utilizing  microcomputer 
technology.  Executes  macro  design  and 
evaluation  of  prototype  administrative 
systems." 

•  Section  FH.20.A.3.  is  amended  to 
add  a  new  division  to  the  Office  of 
Administrative  Services.  The  new 
division  is  the  Division  of  Medicare 
Operations  Support  (FHA53).  Section 
FH.20.A.3.C.  reads  as  follows: 

"c.  Division  of  Medicare  Operations 
Support  {FHA53) 

"Provides  a  data  entry  and  data 
handling  capability  for  the  Office  of 
Management  and  Budget  to  control, 
examine,  audit,  investigate,  process,  and 
release  a  variety  of  correspondence,  bill, 
query,  enrollment,  and  premium  billing 
transactions.  Receives  and  resolves  data 
errors  bom  the  Automated  Data 
Processing  (ADP)  systems  and  prepares 
corrective  data  for  reentry  into  the 
automated  systems.  Maintains  microfilm 
files  for  search  and  microprint  services. 
Provides  a  focus  and  liaison  for  budget 
and  ADP  plarming  activities,  as  well  as 
matters  relating  to  resource  accounting 
and  responding  to  requests  for  data  from 
offsite  components.  Provides  an 


operations  analysis  capability  within 
the  Division." 

•  Section  FH.20.B.3.  Division  of 
-  National  Cost  Estimates  (FHG3)  is 
amended  by  deleting  the  functional 
statement  and  replacing  it  with  a  new 
statement  to  read  as  follows: 

"3.  Division  of  National  Cost 
Estimates  (FHG3) 

"Monitors  prices,  utilization,  and 
costs  of  health  care  and  analyzes  their 
impact  on  HCFA  programs  and  the 
implications  for  the  national  economy. 
Develops  and  conducts  studies  to 
estimate,  project,  and  analyze  national 
and  State  health  expenditures  and  the 
financial  and  enrollment  experience  of 
private  health  insurance.  Prepares  cost 
estimates  of  proposed  national  health 
initiatives  by  applying  a  highly 
technical,  multidisciplinary  approach. 
Synthesizes  the  results  of  economic  and 
actuarial  studies  relating  to  estimating 
factors  such  as  the  interaction  between 
supply  and  demand  or  the  influences  of 
cost  sharing  on  costs.  Develops  and 
establishes  methodologies  for  analyzing 
health  care  financing  problems.  Provides 
cost  estimates  for  specific  health  areas 
such  as  capital,  technology,  and 
malpractice.  Provides  tmhnical 
microanalyses  for  Administrator  or 
Department  initiatives  (such  as 
prospective  payment  and  cost 
containment)  in  response  to  requests  of 
Congressional  members,  Governors,  and 
health  provider  groups  which  includes 
calculating  the  economic  effect  of  the 
proposal  on  the  health  industry, 
determining  growth  in  health 
expendutures,  and  determining  cost 
shifts  between  providers." 

•  Section  FH.20.D.  Bureau  of  Data 
Management  and  Strategy  (FHE)  is 
amended  by  deleting  all  of  the  office 
and  division  level  functional  statements 
and  organizational  titles  and  replacing 
them  with  new  functional  statements 
and  organizational  titles.  The  Bureau 
statement  remains  unchanged.  Sections 
FH.20.D.2.  and  FH.20.D.3.  are  deleted  in 
their  entirety  and  replaced  by  new 
materials.  "The  new  section  FH.20.D. 
reads  as  follows: 

"1.  Program  Support  Staff  (FHE-1) 

"Directs  the  development  and  control 
of  a  comprehensive  Bureau-wide 
management  and  organization 
development  program  which  includes 
automated  and  manual  support  systems 
for:  workplanning,  training,  internal 
financial  management,  management 
analysis,  human  resources  management 
and  accounting,  regulations  and 
executive  secretariat  coordination  and 
control,  and  the  full  range  of 
administrative  guidance,  procedures, 
and  services  required  to  efficiently  and 


Federal  Regigter  /  Vol.  49.  No.  228  /  Monday.  November  26.  1984  /  Notices 


46503 


effectively  manage  the  Bureau.  Provides 
information  and  advice  to  the  Bureau 
Director  and  Deputy  Bureau  Director  on 
complex  and  sensitive  management 
issues  in  which  the  Bureau's  functioning 
is  interdependent  with  other  HCFA 
Bureaus  and  Offices.  Develops, 
implements,  and  maintains  a  Bureau- 
wide  financial  management  program  to 
support  Automated  Data  Processing 
(ADP)  operations. 

"2.  Office  of  Statistics  and  Data 
Management  (FHE2) 

"Directs  the  development, 
maintenance,  and  publication  of  HCFA 
program  statistical  information.  Designs 
and  manages  systems  and  computer 
programs  to  establish  and  maintain 
HCFA  statistical  files  and  produce 
information  from  these  files. 
Disseminates  HCFA  program  data 
through  a  variety  of  media  including 
published  notes  and  bulletins,  annual 
program  statistical  series,  and  an 
executive  data  compendium.  Provides 
health  statistical  information  in 
response  to  inquiries  on  HCFA  Programs 
and  other  national  experience.  Develops 
special  purpose  statistical  data  bases  for 
supporting  HCFA  responsibilities  in 
areas  such  as  cost  containment,  impact 
analysis  of  proposals  for  program 
changes,  and  special  research  and 
evaluation  studies. 

"a.  Division  of  Data  Development 
(FHE21) 

"Designs,  implements,  maintains,  and 
ensures  the  continuing  operation  of 
large-scale  computer  systems  to  prepare 
health  insurance  data  files  for  use  in 
statistical,  policy,  and  actuarial 
information  retrieval  systems.  Extracts 
health  care  data  necessary  to  support 
HCFA  activities  ft-om  HCFA,  Social 
Security  Administration,  and  other 
health-related  sources.  Develops 
programs  to  array  data  in  accordance 
with  general  specifications  developed 
within  HCFA.  Develops  and  maintains 
file  management  systems,  data  storage 
techniques,  file  documentation  libraries, 
and  inforhiation  retrieval  systems. 
Develops  standards  for  and  monitors  the 
quality  and  reliability  of  statistical  and 
actuarial  data  received  and  produced  in 
the  Office  of  Statistics  and  Data 
Management.  Ensures  the  quality  and 
integrity  of  program  statistical  data  by 
advising  and  consulting  on  data 
collection  policy  and  procedures,  forms 
design,  and  forms  clearance  with  other 
HCFA  components  requiring  program 
data.  Monitors  and  improves  the 
accuracy  and  completeness  of 
information  obtained  from  HCFA 
contractors  and  other  sources  prior  to 
the  compilation  of  statistical  data. 
Performs  statistical  data  quality  reviews 
for  consistency  and  accuracy.  Arranges 


for  necessary  revisions  in  source 
records  due  to  legislation  or  changes  in 
administrative  operations.  Provides 
technical  services  in  the  development  of 
common  data  element  definitions  and 
other  data  standards.  Provides  advisory 
and  consultative  services  in  the 
development  and  use  of  medical 
terminology  and  coding  systems  and  in 
the  evaluation,  development,  and 
operation  of  automated  medical  coding 
systems. 

"b.  Division  of  Systems  Development 
and  Statistical  Programming  (FHE23) 

"Provides  sophisticated 
computational  and  statistical  services, 
mathematical  modeling,  simulation 
systems  analysis,  and  statistical 
programming.  Designs  systems 
configurations,  data  bases,  and  software 
packages  for  scientific  applications  and 
special  purpose  information  retrieval 
and  processing  in  support  of  projects 
undertaken  by  HCFA.  Processes  and 
disseminates  nonrecurring  technical 
documents  and  information.  Operates 
and  maintains  the  I  iospital  Cost  Report 
Information  System  which  provides  a 
national  data  base  for  all  Medicare 
hospital  cost  reports. 

"c.  Division  of  Information  Analysis 
(FHE24) 

"Disseminates  statistical  data, 
estimates,  analyses,  and  related 
information  on  health-related  programs 
in  response  to  questions  from 
legislators,  program  administrators, 
policymakers,  researchers,  and  health 
planners  in  the  public  and  private 
sectors.  Maintains  a  data  library 
including  publications,  computer  output, 
microfilm,  and  machine-readable  data 
files.  Prepares  statistical  reports  for 
external  publications  and  management 
reports  on  HCFA  programs  and  related 
areas.  Maintains  data  systems,  conducts 
information  services,  and  supports 
policy  analysis  for  the  Federal  End- 
Stage  Renal  Disease  program. 

3.  Office  of  Information  Resources 
Management  (FHE4) 

"Serves  as  the  focal  point  for  the 
planning  and  evaluation  of  HCFA's 
information  systems  and  data  standards 
development  including  coding 
conventions.  Develops  and  assures 
compliance  with  HCFA's  long-range  and 
short-range  information  plans  and 
processes.  Determines,  through 
coordination  with  other  components, 
information  needed  by  HCFA  to  carry 
out  its  functions.  Determines  and 
assures  compliance  with  internal  HCFA 
Automated  Data  Processing  (ADP) 
policies,  standards,  and  procedures 
including  information  systems  planning, 
capacity  planning,  systems  approval, 
data  base  management,  office 
automation,  security,  and  privacy. 


Provides  systematic  identification, 
assessment,  and  certification  of  new, 
revised,  or  existing  HCFA  information 
systems  and  processes  in  accordance 
with  Departmental  and  HCFA  policies, 
standards,  and  information  plans,. 
Accomplishes  macro  design  and 
evaluation  of  prototype  information 
systems  in  coordination  with  other 
HCFA  components,  as  necessary. 
Develops  and  maintains  an  inventory  of 
HCFA's  information  systems,  files,  and 
data  elements.  Works  with  various 
components  throughout  the  health  care 
industry  in  the  development  of  concepts, 
plans,  and  policy  to  improve  the 
efficiency  and  effectiveness  of 
information  management.  Coordinates 
and  provides  liaison  on  policy,  planning, 
and  standards  for  information  systems 
and  program  data  within  HCFA  and 
between  HCFA  and  other  governmental 
agencies  and  nongovernmental  groups 
(e.g.,  American  Medical  Association, 
American  Hospital  Association). 
Formulates  and  excutes  the  HCFA  ADP 
common  expense  budget  in  conjunction 
with  the  Agency  budget  process 
administered  by  the  Office  of 
Management  and  Budget.  Develops, 
coordinates,  and  directs  the  HCFA  ADP 
systems  security  program  including  the 
systems  security  program  for  Medicare 
contractors. 

a.  Division  of  information  Systems 
Management  (FHE41) 

"Develops  and  assures  compliance 
with  HCFA's  long-range  and  short-range 
Automated  Data  Processing  (ADP) 
program  information  plans  and 
processes.  Determines  and  assures 
compliance  with  HCFA  ADP  policies. 
Accomplishes  macro  design  and 
evaluation  of  prototype  program 
information  systems.  Determines  and 
assures  compliance  with  HCFA  ADP 
policies  for  information  systems 
approval.  Provides  systematic 
identification,  assessment,  and 
certification  of  new,  revised,  or  existing 
HCFA  information  systems  and 
processes  in  accordance  with 
Departmental  and  HCFA  policies, 
standards,  and  information  plans. 
Develops,  implements,  and  maintains  a 
HCFA-wide  resources  management 
program  to  fund  and  support  ADP 
operations.  Plans,  budgets,  and  controls 
for  the  acquisition  of  all  HCFA  ADP, 
data  communications  (DC), 
microcomputer  (MC),  and  word 
processing  (WP)  systems  and 
equipment.  Formulates  and  executes  the 
HCFA  ADP  common  expense  budget 
and  the  Information  Technology  System 
plan  and  budget  in  conjunction  with 
Agency-wide  budgetary  submissions  to 
HHS.  Performs  the  Agency-wide 
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capacity  planning  function  to  ensure 
that  future  ADP  requirements  are  met 
through  various  sources  and  that 
necessary  procurement  actions  are 
identified  and  scheduled  for  phased 
procurement.  Negotiates  and 
administers  agreements  and  provides 
liaison  at  the  management  level 
between  HCFA,  the  Social  Security 
Administration,  and  other  external 
organizations  for  the  provision  of  ADP 
and  DC  capacity  and  support  services. 
Coordinates  and  provides  liaison  on 
information  systems  policy,  planning, 
and  standards  within  HCFA  and 
between  HCFA  and  other  governmental 
agencies  and  nongovernmental  groups. 
Plans  and  evalutes  systems 
development  activities  to  ensure  state  of 
the  art  application  of  ADP.  DC  MC,  and 
WP  technology. 

"b.  Division  of  Data  Administration 
(FHE43) 

"Determines  and  assures  compliance 
with  HCFA's  Automated  Data 
Processing  policies  in  the  areas  of  data 
base  management  and  o^ce 
automation.  Develops  and  maintains  an 
inventory  of  HCFA's  information 
systems,  files,  and  data  elements. 
Coordinates  and  provides  liaison  on 
program  data  policy,  planning,  and 
standards  within  HCFA  and  between 
HCFA  and  other  governmental  agencies 
and  nongovernmental  groups  (e.g., 
American  Medical  Association. 
American  Hospital  Association).  Works 
with  various  components  throughout  the 
health  care  industry  in  the  development 
of  concepts,  plans,  and  policies  to 
improve  the  efficiency  and  effectiveness 
of  information  management.  Serves  as 
the  focal  point  for  the  planning  and 
evaluation  of  HCFA's  data  standards 
development  including  coding 
conventions. 

"4.  Office  of  Health  Program  Systems 
(FHE5) 

"Designs,  develops,  implements,  and 
maintains  Automated  Data  Processing 
(ADP)  and  telecommunications  systems 
and  software,  data  files  and  formats, 
and  manual  procedures  required  to 
support  the  Agency's  programmatic 
mission  from  operational,  program 
management,  and  quality  control 
aspects.  Establishes  and  maintains  a 
national  file  of  eligible  Medicare 
beneficiaries.  Establishes  and  maintains 
a  history  of  Medicare  benefit  utilization. 
Integrates  entitlement  and  information 
from  other  programs  (e.g.,  Medicaid, 
Veterans  Administration)  into  Medicare 
files.  Receives  and  responds  to  queries 
regarding  beneficiary  entitlement  and 
benefit  and  deductible  status  from  a 
nationwide  network  of  Medicare  fiscal 
agents.  Provides  program  data  or 
information  to  other  authorized 


requestors.  Maintains  systems  that 
support  certification  of  providers  of 
service  in  the  Medicare  and  Medicaid 
programs.  Determines  fiscal 
accountability  for  group  health 
organizations.  Prepares  billings  for  and 
receives  and  processes  ADP  records  for 
Medicare  premium  remittances  from 
third  party  payors  and  beneficiaries. 
Prepares  a  variety  of  program 
managment  reports  (e.g.,  workloads, 
processing  times)  for  distribution 
throughout  the  Agency.  Department,  and 
Medicare  fiscal  agents.  Provides  ADP 
support  to  the  Agency  for  quality  control 
systems,  fi-aud  and  abuse  detection 
systems,  and  beneficiary  and  provider 
overpayment  systems.  Consults  with 
central  and  regional  office  components 
and  other  government  agencies  to  define 
programmatic  ADP  system  performance 
requirements.  Negotiates,  reviews,  and 
approves  systems  designs.  Consults 
with  Bureau  of  Data  Management  and 
Strategy  components  to  define  ADP  and 
teleprocessing  resource  requirements 
and  provides  input  to  the  budget 
planning  and  procurement  processes. 
Insures  awareness  of  and  compliance 
with  government-wide  and  local 
security  and  privacy  requirements 
within  the  Office. 

"a.  Division  of  Beneficiary  and 
Provider  Systems  (FHE51) 

"Designs  and  implements  both  the 
clerical  and  Automated  Data  Processing 
(ADP)  operating  policies,  procedures, 
systems,  and  instructions  for: 
development  and  maintenance  of  a 
master  file  of  all  individuals  eligible  for 
Medicare  benefits  (including  Railroad 
Retirement  annuitants),  enrollment  of 
beneficiaries,  issuance  of  identification 
cards,  posting  of  benefit  utilization  data, 
responding  to  utilization  queries  from 
intermediaries  and  carriers,  issuance  of 
notices  of  benefit  utilization,  accounting 
controls  for  reconciliation  and  audit  of 
providers  and  carriers,  determination, 
billing,  and  collection  of  health 
insurance  premium  liability  from  third 
party  entities  and  direct  paying 
beneficiaries,  and  the  determination  and 
reconciliation  of  the  payment  liabiUty 
for  group  health  plans.  Furnishes  a 
variety  of  management  data  for  review, 
appraisal,  and  planning  purposes  and 
assists  other  HCFA  systems  components 
in  developing  and  interpreting  the  data. 
Provides  technical  services  to  the  office 
programming  personnel  and  to  the 
Office  of  Management  and  Budget's  staff 
resolving  electronic  exceptions  and 
correspondence.  Provides  an  office 
focus  and  liaison  for  budget  and  ADP 
planning  activities,  as  well  as  matters 
relating  to  systems  security,  resource 
accounting,  systems  documentation,  and 


requests  for  data  from  offsite 
components. 

"b.  Division  Program  Management 
Systems  (FHE52) 

"Designs,  develops,  and  implements  a 
wide  variety  of  Automated  Data 
Processing  (ADP)  and 
telecommunications  systems  in  support 
of  HCFA  program  management 
functions  including:  workload  and 
operating  systems.  Supplemental 
Medical  Insurance  physician  and 
laboratory  payment  information 
systems,  fraud  and  abuse  detection 
systems,  operational  support  systems, 
beneficiary  and  provider  overpayment 
systems,  provider  certification  and 
billing  data  including  an  on-line  query 
and  reply  subsystem,  accounting 
controls  for  reconciliation  and  audit  of 
providers  and  carriers,  and  the 
Medicare  and  Medicaid  Quality  Control 
systems.  Providers  technical  support  to 
HCFA  regional  offices  in  program 
management  systems  areas.  Provides 
technical  and  state  of  the  art  expertise 
in  the  use  of  current  program  data  bases 
for  the  design  and  development  of  new 
systems  which  support  HCFA  program 
management  objectives. 

"5.  Office  of  Computer  Operations 
(FHE6) 

"Directs  the  management,  operation, 
maintenance  of,  and  establishes 
workload  planning  and  controls  for 
HCFA's  Automated  Data  Processing 
(ADP)  and  data  communications  (DC) 
facilities  and  equipment  and 
microcomputer  (MC)  and  word 
processing  (WP)  equipment.  Implements 
and  administers  comprehensive  ADP/ 
DC/MC/WP  support  systems  for  the 
Agency.  Provides  technical  assistance 
and  consultation  to  all  HCFA 
components  regarding  solutions  to  ADP/ 
DC/MC/WP  equipment  and  support 
software  problems  including  system 
design,  selection,  procurement,  technical 
evaluation,  security,  utilization,  and 
operations.  Controls  ADP/DC/MC/WP 
resources  including  cost  estimates, 
planning  and  scheduling  of 
expenditures,  inventory,  purchase,  lease, 
and  maintenance  of  ADP/DC/MC/WP 
hardware,  software,  and  services. 
Provides  technical  review  and  approval 
for  purchase,  lease,  and  maintenance  for 
all  ADP/DC/MC/WP  equipment  and 
systems  throughout  HCFA.  Develops 
budget  estimates  and  spending  plans  for 
activities  managed  by  the  Office  of 
Computer  Operations  (OCO)  including 
those  with  Agency-wide  scope  in 
conjunction  with  the  Agency  budget 
process  administered  by  the  Office  of 
Management  and  Budget.  Provides 
technical  evaluation  and  liaison  related 
to  ADP/DC/MC/WP  procurement 
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actions.  Provides  analyses,  installation, 
modification,  and  maintenance  of 
operating  systems,  micro  and 
minicomputers,  and  WP  and  DC  systems 
software  for  all  HCFA  components. 
Manages  systems  software  and  software 
products  including  data  base 
management  systems,  graphics,  program 
generators  and  statistical  analysis 
packages,  personal  computer  packages, 
and  office  automation  systems.  Monitors 
ADP/DC/MC/WP  equipment  utilization, 
capacity,  and  performance  and  makes 
available  the  necessary  reports  for  all 
levels  of  management.  Prepares  long- 
term  technical  and  operational  plans  for 
solutions  to  HCFA  ADP/DC/MC/WP 
mission  needs  and  requirements. 
Advises  the  Bureau  and  HCFA 
executive  staff  on  ADP/DC/MC/WP 
issues  and  concerns  and  represents 
HCFA  in  dealings  with  Federal  and  non- 
Federal  agencies  and  organizations  on 
the  full  Agency-wide  range  of  OCO 
functions  including  hardware  systems 
plans  and  ADP/DC/MC/WP  acquisition 
and  utilization. 

"a.  Division  of  ADP  Operations 
(FHE61) 

"Manages,  operates,  and  maintains 
HCFA's  Computer  Center.  Establishes 
workload  planning  and  controls  and 
schedules  work  to  be  processed. 
Coordinates  the  resolution  of  hardware 
and  software  problems  with  appropriate 
vendors.  Notifies,  reviews,  approves, 
schedules,  implements,  and  coordinates 
Computer  Center  system  changes. 
Develops  and  maintains  problem 
resolution  logs  to  rapidly  identify  the 
extent  of  problems  within  the  systems. 
Monitors  operation  performance  and 
informs  appropriate  technical  staff  of 
system  abnormalities  and  failures. 
Recommends  and  implements  changes 
to  improve  resource  availability  and 
performance.  Provides  the  necessary 
operational  data  to  advise  the  Office 
Director  and  other  HCFA  officials 
concerning  Automated  Data  Processing 
operations  and  on  matters  concerning 
data  communications.  Provides  liaison 
with  other  HCFA  components,  other 
Federal  agencies,  and  private 
organizations  concerning  HCFA 
Computer  Center  operations  and  data 
communications  functions, 
"b.  Division  of  User  Support  (FHE62) 
"Supports  the  Office  Director  in  the 
role  as  the  principal  focal  point  for 
coordinating  matters  relating  to  the 
acquisition  and  use  of  approved 
Automated  Data  Processing  (ADP) 
hardware  with  HCFA  as  required  in 
Section  1-10-50  of  the  HHS  ADP 
Systems  Manual.  Serves  as  the  Agency 
focal  point,  as  required  by  Public  Law 
96-511,  for  coordinating  controlling,  and 
approving  component  requests  for  the 


acquisition  of  ADP  hardware  equipment, 
supplies,  and  services.  Provides  ADP 
liaison  between  HCFA  users  and  ADP 
suppliers.  Negotiates  and  administers 
agreements  with  the  Social  Security 
Administration  and  other  external 
organizations  for  the  provision  of  ADP 
hardware  capacity  and  support  services. 
Develops,  implements,  and  maintains 
management  systems  to  provide  outside 
organizations  with  information 
concerning  HCFA  ADP  hardware 
operations.  Provides  consultative 
support  to  develop  local  and  distributed 
processing  applications  utilizing  micro 
and  minicomputers,  personal  computers, 
and  word  processing  equipment  to 
ensure  compatibility  within  the  Agency. 
Develops,  analyzes,  evaluates,  and 
controls  simulation  and  benchmark 
studies  to  determine  the  impact  of  new 
equipment  and  software  on  operating 
systems  or  applications.  Evaluates 
computer  performance  and  provides 
resource  utilization  reports  and 
management  to  ensure  effective  and 
efficient  ADP  systems." 

Dated:  November  9, 1984. 
Caroiyne  K.  Davis. 

Administrator.  Health  Care  Financing 
Administration. 
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Health  Resources  and  Services 
Administration 

Discontinuation  of  ttte  Acceptance  of 
Applications  for  the  Repayment  of 
Educational  Loans  for  Failure  To 
Complete  Studies 

agency:  Health  Resources  and  Services 
Administration,  HHS. 
action:  Notice  of  the  Discontinuation  of 
the  Acceptance  of  Applications  for  the 
Repayment  of  Educational  Loans  for 
Failure  to  Complete  Studies. 

summary:  This  Notice  announces  that, 
until  further  notice  the  Department  of 
Health  and  Human  Services  will  no 
longer  accept  applications  for 
repayment  of  all  or  part  of  educational 
loans  from  former  health  professions 
students  who  failed  to  complete  a 
course  of  study  leading  to  their  first 
professional  degrees,  in  schools  of 
medicine,  osteopathy,  dentistry, 
veterinary  medicine,  optometry, 
pharmacy  or  podiatry,  as  authorized 
under  section  741(7)  of  the  PHS  Act. 
This  decision  is  based  on  the  fact  that 
Federal  funds  are  not  available  for  the 
repayment  of  these  loans. 
EFFECTIVE  DATE:  Immediately. 
FON  FURTHER  INFORMATION  CONTACT: 

Peggy  Washburn,  Chief,  Program 


Development  Branch,  Division  of 
Student  Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  S-48,  Rockville,  Maryland 
20857  (telephone  301  443-4540). 
SUPPLEMENTARY  INFORMATION:  Under 
section  741(;)  of  the  PHS  Act  the 
Secretary  is  authorized  to  repay  all  or 
part  of  a  health  professions  student's 
outstanding  loans  if  the  applicant:  failed 
to  complete  such  studies  leading  to  his/ 
her  first  professional  degree;  is  in 
exceptionally  needy  circumstances:  is 
from  a  low-income  or  disadvantaged 
family;  and  has  not  resumed,  or  cannot 
reasonably  be  expected  to  resume,  the 
study  of  medicine,  osteopathy,  dentistry, 
veterinary  medicine,  optometry, 
pharmacy  or  podiatry  within  2  years 
following  the  date  upon  which  he/she 
terminated  the  studies. 

Applications  will  no  longer  be 
accepted  for  the  repayment  of  these 
health  professions  loans  due  to  the  lack 
of  funds  for  this  purpose.  Should  funds 
become  available  for  such  loan 
repayment  in  the  future,  eligible 
applicants  will  be  notified  by 
publication  of  a  Notice  in  the  Federal 
Register. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.342,  Health  Professions  Student  Loan 
Program) 

Dated:  November  19, 19M. 
Robert  Graliani, 
Administrator,  Assistant  Surgeon  General. 
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Discontinuation  of  the  Acceptance  of 
Applications  for  the  Repayment  of 
Educational  Loans  for  Failure  to 
Complete  Studies 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
action:  Notice  of  the  Discontinuation  of 
the  Acceptance  of  Applications  for  the 
Repayment  of-Educational  Loans  for 
Failure  to  Complete  Studies.        

summary:  This  Notice  announces  that, 
until  further  notice  the  Department  of 
Health  and  Human  Services  will  no 
longer  accept  applications  for 
repayment  of  all  or  part  of  educational 
loans  from  former  nursing  students  who 
failed  to  complete  a  course  of  study 
leading  to  a  diploma  in  nursing,  an 
associate  degree  in  nursing,  a  bachelor's 
degree  in  nursing  or  equivalent  degree, 
or  a  graduate  degree  in  nursing,  as 
authorized  under  section  836(j)  of  the 
PHS  Act.  This  decision  is  based  on  the 
fact  that  Federal  funds  are  not  available 
for  the  repayment  of  these  loans. 
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Nursing  schools  and  students  are. 
therefore,  advised  that  repayment  of 
loans  for  failure  to  complete  studies  is 
no  longer  available. 
WPlciitft  OATH  Immediately. 
FOR  RiRTNn  mmmA-nim  contact: 
Peggy  Washburn.  Chief.  Program 
Development  Branch.  Division  of 
Student  Assistance.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administratioa.  5600  Fishers 
Lane.  Room  S-AA,  Rockville.  Maryland 
20657  (telephone  301 443-4540). 
SUPViCMBITAIIV  W^OI— ATIOW.  Under 
section  836(j)  of  die  PHS  Act.  the 
Secretary  is  authorized  to  repay  all  or 
part  of  a  nursing  student's  outstanding 
loans  if  the  applicant  Failed  to  complete 
the  nursing  studies  with  respect  to 
which  the  loan  was  made;  is  in 
exceptionally  needy  drcurastances;  is 
from  a  low-income  or  disadvantaged 
family:  and  has  not  resumed,  or  cannot 
reasonably  be  expected  to  resume,  his/ 
her  nursing  studies  within  2  years 
following  the  date  upon  which  he/she 
terminated  the  studies. 

Applications  will  no  longer  be 
accepted  for  the  repayment  of  these 
nursing  loans  due  to  the  lack  of  funds 
for  this  purpose.  Should  funds  become 
available  for  such  loan  repayment  in  the 
future,  eligible  applicants  wUl  be 
notified  by  pubhcation  of  a  Notice  in  the 
Federal  Register. 

[Catalog  of  Federal  Domestic  AtiMiatance  No. 
13^64.  Nursing  Student  Loan  Program) 

Dated:  November  19. 1984. 
Robert  Grahnn.  M.D.. 
Administrator,  Assistant  Surgeon  CerteraJ. 

(nOocM-imnnmiu-zyMitMtm] 


Social  Security  AdmMstratlon 

Statement  of  Organizatton,  Functlona 
and  Delegation  of  AuttKNily 

Part  S  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (HHS) 
"  covers  the  Social  Security 
Administration  (SSA). 

Notice  is  given  that  Chapter  SY  as 
published  in  the  Fedatal  Ragistar  on 
October  5, 1984  is  amended  to  add  three 
Logical  Application  Croups  (LACs)  and 
three  division-level  subcomponents  and 
their  functions  under  the  various  offces 
within  the  Office  of  Information  Systems 
(OIS).  OIS  has  responsibility  for  SSA- 
wide  administrative,  management  and 
statistical  information  (AMSI)  systems 
throughout  the  systems  development  life 
cycle  in  accordance  with  Software 
Engineering  Technology  (SET).  To 


accomplish  their  mission.  OIS  ia 
consolidating  administrative, 
management  and  statistical  information 
systems  application  areas  into  three 
groups  which  are  logically  related  in 
terms  of  the  business  process  which 
they  support  and  the  information  needed 
for  the  successful  accomplishment  of 
those  processes.  These  groups  are  titled 
LAGs  and  constitute  the  highest-level 
grouping  for  the  management  of 
information  systems  planning  and 
development  activities  needed  to  carry 
out  SSA's  Systems  Modernization  Plan 
(SMP).  The  LAGs  will  develop,  maintain 
and  enhance  AMSI  application  systems 
in  order  to  meet  the  needs  of  the  Agency 
as  expressed  in  the  SMP.  The  LAG 
concept  will  enable  OIS  to  better 
coordinate  systenu  projects,  reduce  the 
amount  of  systems  overlap  and  more 
closely  evaluate  and  coordinate  systems 
requirements  and  machine  capabilities 
with  program  needs  and  requirements. 
Functionally,  the  LAGs  will  deal  with 
the  SET  definition  of  the  Systems  Life 
Cycle  for  Human  Resources,  External 
Affairs/Communications,  Earnings/ 
Enumerations.  Program  Benefits. 
Quality.  Financial/Physical  Resources. 
Planning/Policy  and  Procedures  and 
Workload  Management 
The  changes  are  as  follows: 

Soctioa  SY.IO  The  Office  of  Inforraatioa 
Systems — (Organizatioa) 

Amended  by  adding  the  following 
subcomponents: 

Under  Subsection  D.,  The  Office  of 
Information  Systems  Development 
(SYA).  add: 

1.  Logical  Application  Group  I  (SYAl). 

2.  Logical  Application  Group  II 
(SYA2). 

3.  Logical  Application  Group  III 
(SYA3). 

Under  Subsection  E..  The  Office  of 
Information  Systems  Management  and 
Technology  (SYB).  add: 

1.  The  Division  of  Information 
Resource  Management  (SYBl). 

2.  The  Division  of  Information 
Systems  Technology  (SYB2). 

3.  The  Division  of  Information 
Systems  Integration  (SYB3). 

Section  SY.20  The  Office  of  Infonnatioo 
Systems  Development — (Functioa) 

Amend  by  adding  the  following 
material: 

At  the  conclusion  of  Subsection  0., 
The  Office  of  Information  Systems 
Development  (SYA),  add:  The  Office 
includes  the  following  components  and 
functions: 

1.  Logical  Application  Group  I  (SYAl): 
Logical  Application  Group  (LAG)  I  is 
responsible  for  the  design,  development 
coordination  and  implementation  of  new 


administrative,  management  and 
statistical  hiformation  (AMSI) 
application  systems  atiid  enhancements 
to  existing  AMSI  application  sytems. 
Projects  would  inchide  such  logical 
application  groupings  as  human 
resources,  external  affairs/ 
communications  and  earnings/ 
enumerations.  Specific  systems  needs 
are  defined  through  functional 
requirements/specifications  developed 
in  conjunction  with  user  components 
within  SSA.  The  LAG  implements  SSA's 
new  information  architecture  for 
assigned  applications  groupings.  The 
work  is  national  in  scope,  affects  all 
SSA  components  and  is  integral  to  the 
satisfactory  completion  of  the  Systems 
Modernization  Plan  (SMP). 

2.  Logical  Application  Group  2 
(SYA2):  LAG  n  is  responsible  for  the 
design,  development,  coordination  and 
implementation  of  new  AMSI 
application  systems  and  enhancements 
to  existing  AMSI  application  systems. 
Projects  would  include  such  logical 
application  groupings  as  program 
benefits  and  quality.  Specific  systems 
needs  are  defined  through  functional 
reqtiirements/specifications  developed 
in  conjunction  with  user  components 
within  SSA.  The  LAG  implements  SSA's 
new  information  architecture  for 
assigned  applications  groupings.  The 
work  is  national  in  scope,  affects  all 
SSA  components  and  is  integral  to  the 
satisfactory  completion  of  the  SMP. 

3.  Logical  Application  Group  3 
(SYA3):  LAG  III  is  responsible  for  the 
design,  development  coordination  and 
implementation  of  new  AMSI 
application  systems  and  enhancements 
to  existing  AMSI  application  systems. 
Projects  would  include  such  logical 
application  groupings  as  financial/ 
physical  resources,  planning/ policy  and 
procedure  and  workload  management 
Specific  systems  needs  are  defined 
through  functional  requirements/ 
specifications  developed  in  conjunction 
with  user  components  within  SSA.  The 
LAG  implements  SSA's  new  information 
architecture  for  assigned  applications 
groupings.  The  work  is  national  in 
scope,  affects  all  SSA  components  and 
is  integral  to  the  satisfactory  completion 
of  the  SMP.' 

At  the  conclusion  of  Subsection  E.. 
The  Office  of  Information  Systems 
Management  and  Technology  (SYB), 
add:  'The  Office  includes  the  following 
components  and  functions: 

1.  The  Division  of  Information 
Resource  Management  (SYBl): 

a.  Identifies  workload  control, 
production  and  resource  reporting 
requirements  for  all  levels  of  SSA's 
management  and  recommends 


Federal  Regieter  /  Vol.  49.  No.  228  /  Monday.  November  26.  1984  /  NoUces 


46507 


agencywide  management  information 
policies. 

b.  Coordinates  with  other  SSA 
components,  as  well  as  State  Agencies 
the  planning  and  development  of  the 
administrative,  management  and 
statistical  (AMSI)  systems. 

c.  Directs  and  coordinates  AMSI 
activities  including  statistical  and 
management  analyses  of  information. 

d.  Conducts  continuing  audits  of 
AMSI  systems  development  activity  and 
recommends  improvements. 

e.  Coordinates  the  use  of  Software 
Engineering  Technology  (SET)  for  AMSI 
systems  development  throughout  SSA. 

f.  Maintains  an  inventory  of  AMSI 
application  software  systems. 

g.  Coordinates  and  tracks  operating 
budget  for  the  Office  of  Information 
Systems  (OIS). 

h.  Directs  the  analysis  of  existing 
management  information  reporting 
statistics. 

i.  Establishes  policy  for  security  of 
AMSI  systems  and  ensures 
implementation  of  the  policy  within  OIS. 

2.  The  Division  of  Information 
Systems  Technology  {SYB2): 

a.  Plans  hardware,  applications 
software  and  data  communications 
integration  for  SSA  AMSI  computing 
needs. 

b.  Initiates  hardware,  applications 
software  and  data  communications 
acquisition  for  AMSI  needs. 

c.  Responsible  for  security  of  all  AMSI 
hardware,  software  and  data 
communications. 

d.  Directs  research  and  development 
activities  in  areas  relating  to  AMSI  data 
conununications  including  Local  Area 
Networks  (LAN). 

e.  Reviews  requirements 
documentations  for  the  acquisition  of  all 
hardware,  software  and  data 
communication  facilities  for  AMSI 
systems  and  coordinates  acquisition 
planning  with  the  Office  of'system 
Operations  and  the  Office  of  System 
Integration. 

f.  Assists  end  users  in  the  operations 
of  their  AMSI  shared-logic  computers 
where  appropriate,  and  provides 
training  and  technical  advice  on  the 
administration  and  operation  of  these 
computers. 

g.  Operates  an  Information  Center  and 
Maintains  a  "help  desk"  as  a  central 
point  of  contact  for  end  user  computing. 

h.  Assists  users  in  developing  Office 
Automation  requirements  and 
procurement  justifications  and  provides 
consultative  technical  services  to  users 
on  Office  Automation. 

Z.  The  Division  of  Information 
Systems  Integration  (SYB3): 

a.  Responsible  for  the  logical  structure 
of  all  data  bases  maintained  by  OIS. 


B.  Defines  all  entities  of  AMSI  data 
architecture,  establishes  AMSI  data 
architecture  and  data  base  standards 
and  monitors  adherence  to  those 
standards. 

c.  Acts  as  consultant  on  logical  data 
base  design  (data  architecture]  with 
respect  to  particular  data  content  and 
relationships  among  data  entities  and 
attributes. 

d.  Reviews  and  approves  functional 
requirements  and  specifications 
developed  by  OIS  for  data  base 
applications. 

e.  Coordinates  all  AMSI  data  bases 
and  administers  all  data  bases  directly 
under  OIS  control. 

f.  Monitors  the  day-to-day  activity  of 
the  AMSI  data  basis,  maintains  data 
dictionary  for  all  AMSI  data  bases,  and 
is  responsible  for  the  timeliness, 
reliability  and  efficiency  of  AMSI  data 
bases. 

g.  Manages  data  base  backup  and 
recovery  activities  relating  to  AMSI 
operations. 

Dated:  November  14. 1984. 
Nelson ).  Sabatini, 
Acting  Deputy  Commissioner  for 
Management  and  Assessment 
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Statement  of  Organization,  Functiona 
and  Delegationa  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (HHS) 
covers  the  Social  Security 
Administration  (SSA). 

Notice  is  hereby  given  that  Chapter 
SU  as  published  in  the  Federal  Register 
on  January  4. 1983  (48  FR  337-343)  and 
August  15. 1983  (48  FR  36904-36908)  is 
amended  to  provide  for  the  abolition  of 
the  Division  of  Software  Modernization 
(SUEl)  in  the  Office  of  Software 
Improvement  and  Engineering  OSIE), 
Office  of  System  Integration  (OSI)  and 
the  establishment  of  three  Logical 
Application  Groups  (SUE  3,  4.  5)  at  the 
division  level.  Having  completed  Phase 
I,  or  the  "survival  phase"  of  the  Systems 
Modernization  Plan  (SMP),  several 
functional  realignments  are  necessary  in 
OSIE  to  more  effectively  deal  with  the 
work  environment  and  systems  design 
requirements  of  Phase  II,  or  the 
"Transition  to  State-of-the-Art"  phase  of 
the  SMP.  To  accomplish  this  goal.  OSI  is 
consolidating  systems  design  functions 
into  three  groups  constituting  the 
highest-level  grouping  of  activities  for 
the  management  of  computerized 
systems  planning  and  development. 
These  groups  are  titled  Logical 


Application  Groups  (LAGs).  On  the 
basis  of  functional  requirements 
provided  by  the  Office  of  System 
Requirements  (OSR).  the  LAGs  will 
design  or  modify  automated  data 
processing  (ADP)  systems  to  meet  the 
needs  of  the  Agency  as  expressed  in  the 
^1^.  These  automated  systems  are 
grouped  into  related  general  application 
areas.  This  realignment  will  enable  OSI 
to  better  coordinate  systems  projects, 
reduce  the  amount  of  systems  overlap 
and  more  closely  evaluate  and 
coordinate  systems  requirements  and 
machine  capabilities  with  program 
needs  and  requirements. 

Functionally,  the  LAGs  will  deal  with 
automated  systems  design  projects  for 
Enumeration  and  Earnings.  Program 
Benefits  and  External  Information 
Exchanges. 

The  changes  are  as  follows: 

Section  SU.IO  The  Office  of  System 
Integration — (Organization)  Amend 

Subsection  G.  The  Office  of  Software 
Improvement  and  Engineering  (SUE)  by 
deleting  1.  The  Division  of  Software 
Modernization  (SUEl)  in  its  entirety.  In 
its  place,  add  the  following 
subcomponents: 

1.  Logical  Application  Group  I — 
Enumeration  and  Earnings  SUES); 

2.  Logical  Application  Group  U — 
Program  BenfiU  (SUE4)  and 

3.  Logical  Application  Group  III — 
External  Information  Exchange  (SUES). 

Subsection  G.2.  The  Division  of  Data 
Administration  (SUE2)  should  be 
renumbered  as  G.4. 

Section  SU,20  The  Office  of  System 
Integration — (Function) 

Under  Subsection  G.  The  Office  of 
Software  Improvement  and  Engineering 
(SUE)  delete  all  of  1.  The  Division  of 
Software  Modernization  (SUEl).  In  its 
place  add: 

1.  Logical  Application  Group  I — 
Enumeration  and  Earnings  (SUE3):  LAG 
I  is  responsible  for  the  design, 
development,  coordination  and 
implementation  of  new  or  redesigned 
software  to  meet  SSA's  automated  data 
processing  needs  in  the  broad  area  of 
Enumeration  and  Earnings.  Projects 
would  include  such  areas  as 
enumeration,  earnings,  quality 
assurance  and  employer  identification. 
Specific  systems  needs  are  defined 
through  functional  specifications 
provided  by  the  Office  of  System 
Requirements  (OSR).  Systems  design 
projects  are  national  in  scope,  affect  all 
SSA  components,  and  are  integral  to  the 
satisfactory  completion  of  the  SSA 
Systems  Modernization  Plan  (SMP). 
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2.  Logical  Applicatioo  Group  U— 
Program  Benefita  (SUE4):  Lag  fl  is 
responsible  for  the  design,  development, 
coordination  and  ioiplementatioa  of  new 
or  redesiffied  software  to  meet  SSA's 
automated  data  processing  needs  in  the 
broad  area  of  Program  fieneflts.  Protects 
would  include  such  areas  as  interactive 
development,  claims  control,  eligibility/ 
entitlement,  pay/computations  and  debt 
management.  SpeciAc  systems  needs  are 
defined  through  functional 
specifications  provided  by  OSR. 
Systems  design  protects  are  national  in 
scope,  affect  all  SSA  components,  and 
are  integral  to  the  satisfactory 
completion  of  the  SMP. 

3.  Logical  Application  Group  II— 
ExtemaJ  Information  Exchange  (SUES): 
Lag  III  is  responsible  for  the  design, 
development  coordination  and 
implementation  of  new  or  redesigned 
software  to  meet  SSA's  automated  data 
processing  needs  in  the  broad  area  of 
External  Information  Exchange.  Projects 
would  include  such  areas  as  notices, 
inquiries,  data  exchange  and 
government  affairs.  Specific  systems 
needs  are  defined  through  functional 
specifications  provided  by  OSR. 
Systems  design  projects  are  national  in 
scope,  affect  all  SSA  components,  and 
are  integral  to  the  satisfactory 
completion  of  the  SMP. 

Subsection  G.2.  The  Division  of  Data 
Administration  (SUEZ)  should  be 
renumbered  as  G.4. 


Dated  November  14. 1964. 
I^Mson  |.  SdMtini, 

Acting  Deputy  Commissioner  for 
Management  and  Assessment 
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Racalplof 
AppicatkNi  f or  Parmtt;  Harman  J. 
Correta,  Jr,  at  aL 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  15S1.  el  seq.]: 
PRT  No.  68S350 
Applicant:  Herman  ].  Coneio.  Jr.,  Tiverton.  Rl 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
pair  of  nene  geese  [Branta 
Bcandvicensis)  from  Walter  Sturgeon. 
Durham.  NH.  for  enhancement  of 
propagation. 

APPNo.  28SeBM 

AppUcant  Los  Angeles  Zoo.  Los  Ai^etes.  CA 


The  applicant  request*  a  pemit  to 
import  one  male  and  two  female 
pileated  gibbons  (Hylobates  pileatus) 
from  the  Bangkok  Zoo,  Thailand  for 
enhancement  of  propagation. 
PRT  No.  888251 

Applicant:  Laboratory  For  Comporativt 
Biochemistry.  San  Diego.  CA 

The  applicant  requests  a  permit  to 
import  twelve  eggs  and  twelve  hatchling 
leatherback  sea  turtles  [Dermochelya 
coriacea)  taken  from  the  wild  in  Mexico 
for  scientific  research. 
PRT  No.  883271 

Applicant:  George  Miksch  Sutton  Avian 
Research  Center,  Inc.,  Bartlesville.  OK 

The  applicant  requests  to  amend  their 
application  to  collect  eggs  from  bald 
eagle  [Haliaeetus  leucocephaJus)  nests 
in  FL.  to  include:  Take  of  up  to  35  eggs 
annually;  take  of  any  eggs  laid  in  the 
wild  in  OK.  temporarily  substituting 
eagles  hatched  at  their  facility  from  FL 
eggs,  and  later  resubstituting  OK  young: 
and,  take  blood  samples  from  eagles 
held  in  captivity,  for  scientific  research 
and  enhancement  of  propagation. 
PRT  No.  686482 

Applicant:  Frank  M.  Thompson,  bux. 
Bradenton,  FL 

The  applicant  requests  a  permit  to 
export  one  capitive-bom  female  margay 
[Fe/is  Weidii)  to  the  Scottish  National 
Zoological  Park,  Edinburgh,  Scotland, 
for  enhancement  of  propagation. 
PRT  No.  685067 

Applicant:  William  Gruenerwald.  Colorado 
Springs.  CO 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive-bom  Somali 
wild  asses  [Equus  africanus  somaJicus), 
from  the  Basel  Zoo.  Switzerland,  for 
enhancement  of  propagation. 
PRT  No.  686150 

Applicant:  Ralph  Heath.  Suncoast  Seabird 
Sanctuary,  Inc..  St  Petersburg.  FL 

The  applicant  requests  a  permit  to 
export  20  permanently  crippled  brown 
pelicans  [Pelecanus  occidentalis)  to  the 
jurong  Bird  Park.  Singapore,  for  public 
display  and  enhancement  of 
propagation. 

Document  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  6M,  1000  North  Glebe  Road. 
Arlington,  Virginia  22201,  or  by  «vriting 
to  the  Director.  U.S.  Fish  and  WUdlife 
Service  at  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  vrithin  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 


address.  Please  refer  to  the  appropriate 
PRT/APP  number  when  submitting 
comments. 

Date:  November  la  1964. 

R.K.RoMBaaa. 

Chief  Branch  of  Permits.  Federal  Wildlife 
Permit  Office. 
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DEPARTIIENT  OF  THE  INTERIOR 
Buraau  of  Land  Managaniant 

(OR37a571 

Realty  Action  for  Exctianga  of  Piit>Hc 
Land;  Hamay  and  Qrant  Countloe,  OR 

The  following  described  lands  have 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  Section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat  2756: 
43  U.S.C.  1716): 

ACTM 


T.  13  S.  R-  a  K,  WJH: 
Sw:.  17:  se.v, 

5;«r   1»  Latal  A« 

IOBlTI 

.Sx^  1ft  P.V4VP.W   l/d  1 

i»c  ao:  NHNW.  gW^NBH.  8WM4WK. 

S«:  22:  SV.SEV<.  

MOA) 
KJOO 

Scc^  29:  <IW^45U.tiL   <:WU.»U,            .,, 

S0.00 

Sec  30:  Lou  3  »  4.  SSMNWVd.  NEHBtt.- 
S«:.  31:  SWW.SWW 

Sec     33:     WHNBM.     SEVtfffiK.     EVUJWWk 
NEHSK^ „ _ 

ISBJS 
S7.32 

24000 
4040 

TlH.1 

T  IS  S..  R.  31  E..  WAl; 

Sec  2t  8EW8WW.  SWWSBM „ 

Smc  3&  NHNEM.  SWMNB)^  WH.  SW««8EM.... 

Total     _ „ 

80.00 
4S0A> 

T  M  S..  R.  31  E.  W>t; 
Sec   Z:   Loll   1    (hni   4   indutlve.   SWWNEW. 

SHNWK.  SW*.  WStSBW.  SEHSEt« _. 

Sec  11:  NW.  NHSVk.  SHSWMk  SWH8EK 

Sec     13:     EHSWVfc.     SWSUWK.     WHSEK. 

S8H4SEV4 „ _ _. 

Sec       IC       WHNBtfc.       NWM.      NHSWM. 

NW  VWSE  W 

Sec  14:  AH . 


MS.aO 


Sec.  2S:  WtWEK,  SEMVM.  WH.  SIM. 
Total 


Total  Acraeai.. 


The  lands  described  have  not  been 
identiRed  for  any  higher  priority  values 
than  the  lands  to  be  received,  their 
disposal  is  consistent  with  other  land 
use  objective,  and  is  not  inconsistent 
with  any  other  resource  value 
allocations. 

In  exchange  for  these  lands  the  United 
Slates  will  acquire  the  following 
described  land  from  Edward  Mines 
Lumber  Co.,  Inc.: 
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T.  M  a.  a.  17  B..  WJ4--  Sec  IS:  NW* 

Tblel 

T  19  S..  R.  2*  E.  W.M.:  Sec  38:  All „ 

Tolel 

Acre* 
.-.      MBi» 
-.     M8.00 
840.00 

T.  »  S..  R.  2a  E..  W.M.: 

Sec.  m%v, 

Sec  20:  SE^NEVt.  SE% 

Sec  21:  SViNW/i.  NEM.SW«i.  NW^SEV. 

Tola! 

....      320.00 
....      200.00 
....      160.00 

...     880.00 

T  20  S .  R.  28  E..  WM.: 

Sec  33:  SE'/.SWV4.  SWSEM 

Sec  34:  SWy.SWV4 _ 

Sec.  36:  EH.-.     -... - 

Tbl«l 

....      ISBA) 

40.00 

320.00 

....      480.00 

T.  21  S..  R  28  E..  W.M.: 

Sec.  24:  SWM. _,. 

Sec.  ZS:  NWM,  NWSWt«.  WWSEW — 

Sec.  36;  All 

T,>iil 

—      BSlOO 

„    84aao 

LISBlOO 

r.  21  S..  a  28  E..  VtM.: 

Sec  22:  W'/kNE'/.         

Sec.  31:  SW%SWV4 

T«lil                                                    .... 

_.      8B.no 

40.0nm,s 

i:n<>) 

T.  22  S..  R.  28  E,  W.M.:  Sec.  1:  NEW. _ 

Tol.1 _ _ 

loaoo 

188.00 

r.  22..  R.  29  E..  W  M.: 

Sec  6:  WV4NWV!, _.. aO.UO 

Sec.  7:  W**NWWi.  SWViNWV* 120.U0 

T  jial 200.00 


T.  21  S..  R.  31  E..  W.M.:  Sec  14:  NEV^NEM  ..... 


4000 


4000 


ToUl  Acreage: 3.880.00 

The  purpose  of  the  exchange  is  to 
Facilitate  the  resource  management 
program  of  the  Bureau  of  Land 
Management  and  to  improve  the  timber 
management  program  of  the  corporation. 
The  public  lands  that  will  be  exchanged 
are  relatively  small  parcels  located  in 
the  vicinity  of  Silvies,  Oregon.  The 
corporation  intends  to  manage  the 
acquired  lands  with  its  existing  timber 
lands  for  timber  production.  The 
corporation  land  that  will  be  exchanged 
will  provide  legal  access  to  isolated 
tracts  of  public  land  and  will  be 
managed  for  multiple  use  along  with  the 
surrounding  public  lands. 

The  exchange  has  been  discussed 
with  State  of  Oregon  and  Harney  and 
Grant  County  officials  and  no  objections 
were  raised.  The  exchange  is  consistent 
with  Bureau  of  Land  Management  land 
use  plans  and  the  public  interest  will  be 
well  served  by  making  the  exchange. 

The  lands  described  above  will  be 
exchanged  in  conjunction  with  a  larger 
exchange  between  the  U.S.  Department 
of  Agriculture.  Forest  Service,  and 
Edward  Mines  Lumber  Co.,  Inc.  The  fair 
market  value  of  the  lands  involved  in 
the  combined  exchange  are 
approximately  equal.  Full  equalization 
of  values  will  be  achieved  by  payment 
by  either  party  of  funds  in  an  amount 
not  to  exceed  25  percent  of  the  total 


value  of  the  combined  public  lands  to  be 
transferred  out  of  Federal  ownership.  It 
is  planned  that  all  mineral  rights  will  be 
transferred  with  the  surface  estate. 

The  public  lands  to  be  transferred 
from  the  United  States  will  be  subject  to 
the  following  terms  and  conditions: 

1.  The  public  lands  will  be  subject  to 
valid,  existing  rights  including  any  right- 
of-way,  easements,  and  leases  of  record. 

2.  The  patent  will  include  a 
reservation  to  the  United  States  for 
rights-of-way  for  ditches  and  cunals 
under  the  Act  of  August  30, 1890. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands,  described  above,  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
from  exchange  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  The 
segregative  effect  of  this  Notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  occurs  first. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment  and  the  record  of  public 
discussions,  is  available  for  review  at 
the  Malheur  National  Forest  Office,  139 
NE.  Dayton  St.,  John  Day,  Oregon. 

For  a  period  of  45  days,  interested 
parties  may  submit  comments  to  the 
Burns  District  Manager  at  the  BLM, 
Burns  District  Office,  74  South  Alvord, 
Bums,  OR  97720.  Any  adverse 
comments  will  be  evaluated  by  the 
Oregon  State  Director  who  may  vacate 
or  modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

Dated:  November  14. 1984. 
Thomas  R.  Thompson. 

Associate  District  Manager. 

|FR  Doc  84-30797  FUed  11-23-84;  8:4S  ami 
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NNnerala  Management  Service 

Extension  of  Call  for  information  to 
Delineate  Areas  of  Interest  for 
Prepa''ation  of  an  Environmental 
impact  Statement  on  the  Exploration 
for  and  Possible  Recovery  of  Cobalt- 
Ricti  Manganese  Crusts  In  the 
Hawaiian  Exckiaive  Economic  Zone/ 
Outer  Continental  Shelf 

AQEMCV:  Minerals  Management  Service. 

Interior. 

action:  Extension  of  Call  for 

Information. 


SUNHMARY:  The  Minerals  Management 
Service  (MMS)  on  behalf  of  the  joint 
Federal/State  of  Hawaii  Task  Force  on 
August  28, 1964  (49  FR  34099),  issued  a 
Call  for  Information  to  delineate  areas 
of  interest  to  be  addressed  in  an 
environmental  impact  satement  (EIS)  on 
the  exploration  for  and  possible 
recovery  of  cobalt-rich  manganese  crust 
in  the  Exclusive  Economic  Zone/Outer 
Continental  Shelf  (EEZ/OCS) 
surrounding  the  Hawaiian  Archipelago. 
This  Call  period  expired  October  29, 
1984.  The  MMS.  based  on  recently 
acquired  data  suggesting  significant 
resource  potential,  hereby  extends  the 
Call  period  for  an  additional  90  days. 

DATE:  Comments  and  information  in 
response  to  this  request  should  be 
postmarked  or  hand  delivered  no  later 
than  February  25, 1985. 

ADDRESS:  Comments  and  information 
may  be  mailed  or  delivered  to  Program 
Director,  Office  of  Strategic  and 
International  Minerals,  Minerals 
Management  Service,  11  Golden  Shore. 
Suite  260.  Long  Beach,  California  90802. 
All  information  submitted  will  be 
treated  in  the  same  manner  as  that 
announced  in  the  original  Call  on 
August  28, 1984. 

FOR  FURTHER  INFORMATION  OR  FOR 
COPIES  OF  CALL  FOR  INFORMATION  MAP 
CONTACT:    Dr.  John  C.  Wiltshire, 
Department  of  Planning  and  Economic 
Development,  Post  Office  Box  2359. 
Honolulu,  Hawaii  96804;  telephone  (808) 
548-6262;  or  Mr.  Robert  G.  Paul,  Office 
of  Strategic  and  International  Minerals, 
Minerals  Management  Service,  11 
Golden  Shore,  Suite  260,  Long  Beach, 
California  90802;  telephone  (213)  548- 
2901. 
SUPPLEMENTARY  mFORMATION: 

Background 

The  Department  of  the  Interior,  MMS, 
in  conjunction  with  the  State  of  Hawaii, 
is  considering  the  potential  economic 
and  environmental  impacts  resulting 
from  the  recovery  of  cobalt-rich 
manganese  crusts  found  in  the  EEZ/ 
OCS  surrounding  the  Hawaiian 
Archipelago.  Following  the  MMS 
announcement  in  the  Federal  Register 
on  March  5, 1984,  of  the  intent  to 
prepare  an  EIS  on  exploration  and 
possible  recovery  of  cobalt-rich 
manganese  crusts  and  public  hearings  at 
Honolulu  on  April  30, 1984.  and  at  Hilo 
on  May  1, 1984,  to  assist  in  determining 
the  scope  of  the  EIS.  the  MMS  on  August 
28. 1964.  issued  a  Call  for  Information  to 
delineate  areas  of  interest  to  be 
addressed  in  an  EIS.  Concurrent  with 
these  activities,  the  University  of 
Hawaii  conducted  field  studies  funded 
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by  MMS  to  assess  the  manganese  crust 
potential  in  the  study  area.  Samples 
obtained  in  the  western  and  central 
Hawaiian  Ridge  and  from  seamounts  in 
the  outer  EEZ/OCS  area  have  been 
anal3rzed  and  preliminary  results 
substantiate  thick  crust  occurrences  and 
promising  cobalt  content.  Further 
sophisticated  chemical  and  physical 
analyses  are  required  to  confirm  these 
preliminary  results,  and  therefore,  the 
MMS  will  extend  the  Call  period  for  90 
days  to  allow  for  publication  of  test 
results  and  comments  and  other 
expressions  of  interest  by  the  public. 
The  draft  preliminary  results  will  be 
made  available  by  the  MMS  to 
interested  parties  as  soon  as  possible 
upon  request  to  the  address  listed 
herein.  The  final  report  by  the 
University  of  Hawaii  including 
comprehensive  analyses  will  be 
available  after  April  1, 1985.  The 
remaining  instructions  from  the  original 
Call  published  August  28, 1984,  including 
Purpose  of  the  Call  for  Information.  Use 
of  the  Information,  Description  of  the 
Area,  and  other  isntructions,  remain 
intact. 

Dated:  November  13, 1984. 
Willun  D.  BettMltms. 

Director,  Minerals  Management  Service. 

tFR  Doa  M-3ima\  Filed  tl-S-M:  8:45  aaj 
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National  Park  Service 

Intention  To  Extend  Concession 
Permit;  Moeer's  Food  Market 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969:  16  use.  20).  public  notice  is  herebv 
given  that  sixty  (60)  days  alter  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  extend  a  concession  permit 
with  Moser's  Food  Market,  authorizing  it 
to  continue  to  provide  grocery  and 
gasoline  sales  and  services  for  the 
public  at  CAO  Canal  National  Historical 
Park,  Maryland  for  a  period  of  two  (2) 
years  from  January  1. 1985,  through 
December  31. 1966. 

This  permit  extension  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expires  by 
limitation  of  time  on  December  31. 1984, 
and  therefore,  pursuant  to  the  Act  of 
October  9. 1965.  as  cited  above,  is 


entitled  to  be  given  preference  in  the 
extension  of  the  permit  as  defined  in  36 
CFR  51.5. 
The  Secretary  will  consider  and 
.  evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 
Interested  parties  should  contact  the 
Superintendent.  C&O  Canal  National 
Historical  Park.  P.O.  Box  4.  Sharpsburg. 
Maryland  21782.  for  information  as  to 
the  requirements  of  the  proposed  permit. 

Dated:  November  15, 1984. 
Maous  |.  Fish,  Jr., 
Regional  Director.  National  Capital  Region. 

IFR  Doc.  M-3aM9  Filed  11-23-M:  B:4S  am] 
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AvailatMity  of  Pian  of  Operations  and 
Environntentai  Analysis  for  tt>e 
Purpose  of  Drilling  the  Hankamer  et  al. 
No.  1  Exploratory  Well;  Rio  Bravo  OH 
Co.;  Big  Thicket  National  Preserve,  TX 

Notice  is  hereby  given  in  accordance 
with  S  9.52(b)  of  Title  36  of  the  Code  of 
Federal  Regulations  that  the  National 
Park  Service  has  received  from  Rio 
Bravo  Oil  Company  a  Plan  of 
Operations  for  the  purpose  of  drilling 
the  Hankamer  et  al.  No.  1  Exploratory 
Well  within  the  Jack  Gore  Baygall/ 
Neches  Bottom  Unit  of  Big  Thicket 
National  Preserve,  Texas. 

The  Plan  of  Operations  and 
Environmental  Analysis  are  available 
for  pubhc  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice  in  the  Office  of  the 
Superintendent,  Big  Thicket  National 
Preserve,  8185  Eastex  Freeway, 
Beaumont,  Texas;  and  the  Jefferson 
County  Courthouse,  in  Beaumont,  Texas. 
Copies  of  the  documents  are  available 
from  the  Southwest  Regional  Office, 
National  Park  Service,  Post  Office  Box 
728.  Santa  Fe.  New  Mexico  87501,  and 
will  be  sent  upon  request. 

Dated:  November  19, 1984. 
Robert  I.  KeiT. 

Regional  Director,  Southwest  Region. 

IFK  Doc  M-308SO  Piled  11-23-M:  8:43  ami 
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Bureau  of  Reciantation 

Dunn-Nokota  Methanol  Project;  Public 
Hearing  on  Draft  Environmental 
Impact  Statement 

Pursuant  to  section  102(2)(C)  of  the 


National  Environmental  Policy  Act  of 
1969.  the  Department  of  the  Interior  has 
prepared  a  draft  environmental  impact 
statement  for  the  sale  of  water  under  an 
industrial  water  service  contract  with 
the  Nokota  Company.  This  statement 
(DES  84-62)  concerning  the  Dunn- 
Nokofa  Methanol  Project  was  made 
available  to  the  public  on  November  13, 
1984. 

The  draft  environmental  impact 
statement  covers  impacts  of  producing 
86,940  barrels  per  stream  day  of 
methanol  from  43,153  net  short  tons  per 
stream  day  of  lignite  coal.  Water  would 
be  supplied  from  Lake  Sakakawea  in  the 
amount  of  16,800  acre-feet  annually. 
Project  facilities  include  plant  and  mine 
sites  and  water  and  product  pipelines. 

A  public  hearing  will  be  held  in 
Bismarck,  North  Dakota,  at  the  Holiday 
Inn  on  January  8, 1985,  from  8:00  a.m. 
until  12:00  noon,  and  in  Dunn  Center. 
North  Dakota,  at  the  Dunn  Center 
Community  Center  on  January  8, 1985,  at 
2:30  p.m.,  to  receive  views  and 
comments  from  interested  organizations 
or  individuals  relating  to  the 
environmental  impacts  of  this  project. 
Oral  statements  at  the  hearing  will  be 
limited  to  a  period  of  15  minutes. 
Speakers  will  not  be  allowed  to  trade 
their  time  to  obtain  a  longer  oral 
presentation;  however,  the  person 
authorized  to  conduct  the  hearing  may 
allow  any  speaker  to  provide  additional 
oral  comment  after  all  persons  wishing 
to  make  comment  have  been  heard. 
Speakers  will  be  scheduled  according  to 
the  time  preference  mentioned  in  their 
letter  or  telephone  request,  whenever 
possible  and  any  scheduled  speaker  not 
present  when  called  will  lose  his  or  her 
position  in  the  scheduled  order,  and  his 
or  her  name  will  be  recalled  at  the  end 
of  the  scheduled  speakers.  Requests  for 
presentation  will  be  accepted  up  to  4 
p.m.,  on  January  4, 1985,  and  any 
subsequent  request  will  be  handled  on  a 
first-come,  first-served  basis  following 
the  scheduled  presentation. 

Organizations  or  individuals  desiring 
to  present  their  statement  at  the  hearing 
should  contact  Mr.  Eley  P.  Denson,  Jr., 
Regional  Environmental  Affairs  Officer, 
Bureau  of  Reclamation,  P.O.  box  2553, 
Billings,  Montana  59103,  telephone  (406) 
657-6558,  and  announce  his  or  her 
intention  to  participate.  Written 
comments  from  those  unable  to  attend, 
and  from  those  wishing  to  supplement 
their  oral  presentation  at  the  hearing 
should  be  sent  on  or  before  January  23, 
1985,  so  that  they  can  be  included  in  the 
hearing  record. 
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Dated:  November  lA  19M. 
Robert  A.  OImo, 

Acting  Commissioner  of  Reclamation. 

int  Doc.  84-30811  Filed  11-23-84:  8:45  eml 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 


Dated:  November  14. 19M. 
Julia  Chens  Bloch. 

Assistant  A  dministrator  Bureau  for  Food  for 
Peace  and  Voluntary  Assistance. 

|FR  Doc  84-40881  Piled  t1-Z3-84:  8:4S  eml 
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INTERSTATE  COMMERCE 
COMMISSION 


Agency  for  International  Development      (Finance  Docket  No.  30574] 


Meeting;  Advisory  Committee  on 
Voluntary  Foreign  Aid 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  sponsored  by  the  Advisory 
Committee  on  Voluntary  Foreign  Aid 
(ACVFA)  which  will  be  held  in  the  Loy 
Henderson  International  Conference 
Room,  Department  of  State, 
Washington,  D.C.,  December  3-4, 1984. 
To  enter  building,  use  C  Street 
(Diplomatic  Enterance)  between  21st 
and  23rd  Streets,  NW.,  Washington,  D.C. 

Monday.  December  3, 1964: 8:30 
a.m. — ACVFA  Business  Sesson 
(Members  only).  9KK)  a.m. — Registration. 
10:00  a.m. — 12:30  p.m. — Introduction  and 
opening  remarks;  plenary  session  on  the 
theme  Allocating  Limited  Resources  for 
Maximum  Impact;  Two  Panel 
Discussions:  "Public  Sector  Perspectives 
on  Resource  Allocation"  and  "Private 
Sector  Perspectives  on  Resource 
Allocation".  12:30  pan. — Ltmch.  1:45 — 
3:15  p.m.  and  3:30— 5-.00  p.m.— 
Concurrent  Workshops  on:  Health, 
Energy  and  Renewable  Natural 
Resources,  Literacy,  Education  and 
Training,  Agriculture,  and  Disaster 
Preparedness  and  Relief.  5:00  p.m. — 
Reception. 

Tuesday,  December  4,  1984: 8:30 
a.m. — Registration.  WOD  a.m. — Reports 
from  the  Workshops  and  Discussion. 
10:30  a.m. — Coffee  Break.  10:45  a.m. — 
Policy  Implications.  12:00— ACVFA 
Business  Meeting  and  Adjournment. 

The  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  request  to 
appear  before,  or  file  statements  with 
the  Advisory  Committee,  in  accordance 
with  procedures  established  by  the 
Committee.  Written  statements  should 
be  filed  prior  to  the  meeting  and  should 
be  available  in  thirty  (3)  copies. 
f     There  will  be  AID  representatives  at 
the  meeting.  Those  desiring  further 
information  may  call  (703)  235-2708,  or 
contact  by  mail,  the  Advisory 
Committee  on  Voluntary  Foreign  Aid, 
Room  227.  SA-8,  Agency  for 
International  Development.  Washington. 
D.C,  20523. 


New  England  Southern  RaMroad  Co. 
Inc.;  Exemption  From  49  U3.C.  10901 

AQENCV:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  49  U.S.C.  10901  the 
proposal  of  New  England  Southern 
Railroad  Co.  Inc.,  to  sublease  a  certain 
rail  line  in  Chicopee.  Hampden  County, 
MA. 

DATES:  This  exemption  is  effective  on 
November  23, 1984.  Petitions  to  reopen 
must  be  filed  by  December  17, 1984. 
ADOWtttlS:  Send  pleadings  referring  to 
Finance  Docket  No.  30574  ta- 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423; 

(2)  Petitioner's  Representative:  Keith  G. 
OBrien.  1729  H  Sti^et.  NW., 
Washington,  D.C.  20006. 

FOII  HmTNCR  MFORMATION  CONTACT 
Louis  E.  Gitomer.  (202)  275-7254. 
•U^n^MENTARY  INFOflMATK>N: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc..  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided;  Novemt>er  15, 1964. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterrett 
Gradiaon.  Simmons,  Lamboley,  and  Strenio. 

Jemat  H.  Beyne, 

Secretary. 

(FR  Doc  84-30820  FUed  ll-a-84:  8.-45  aa] 
BHXMaCOat  TOSf-OI-M 

[Docket  No.  AB-5S  (Sub-111)] 

Seal>oard  System  Railroad,  Inc.; 
Abandonment  In  Anderson  County, 
SC;FkKllngs 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Seaboard  System  Railroad,  Inc.,  to 
abandon  its  11.86  mile  rail  line  between 


milepost  AKH-543.21  near  Iva  and 
milepost  AKH-555.07  near  Anderson  in 
Anderson  County,  SC. 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  An  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
fmancial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10905 
and  49  CFR  1152.27. 
Jama*  H.  Bayoe, 
Secretary. 

[FR  Doc  S4-3aaB  Plied  11-2^44:  »46  «■) 
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Motor  Carriers;  Decieion''Nollce 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C  11343  or 
11344.  Also,  applicati<HU  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations,  and  securities  isauancea) 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  1182.1  of  the  Commission's  Rules  of 
Practice.  See  Ex  Parte  55  (Sub-No.  44). 
Rules  Governing  Applicotions  Filed  By 
Motor  Carriers  Under  49  U.S.C.  11344 
and  11349.  363  LCC.  740  (1961).  These 
rules  provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearing,  the  request  stiail  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 


46512  Federal  Register  /  Vol.  49.  No.  228  /  Monday.  November  26.  1984  /  Notices 


Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.Z  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  the  applicant  of  $10.00.  in 
accordance  with  49  CFR  1182.2(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301, 11302, 
11343. 11344,  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specincaily  noted  this  decision  is 
neither  a  major  Federal  action 
signlHcantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  aa  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
apphcant  shall  stand  denied. 
)aoM  H.  BayM. 
Secretary. 

Please  Direct  Status  Inquiries  About  the 
Following  to  Branch  Four  at  (202)  27S- 
7669. 

Volume  No.  OP4-F-720 

Decided  November  16, 19M. 
By  the  Commission. 


MC-F-15958,  Frank  M.  Henry 
(Petitioner)  (46  Public  Square,  P.O.  Box 
1007.  Wilkes-Barre.  PA  18773)— 
Continuance  in  Control — National 
Coach  Works,  Inc.  (National)  (Hall 
Industrial  Drive,  P.O.  Box  820, 
Spotsylvania  County,  VA  22553).  Filed 
October  18. 1984.  Representative:  L  C. 
Major,  Jr.,  P.O.  Box  11278,  Alexandria, 
VA  22312.  Petitioner  seeks  authority  to 
continue  in  control  of  National.  National 
has  concurrently  applied  for  authority  to 
transport  passengers  and  their  baggage 
in  charter  and  special  operations  service 
between  points  in  the  U.S.,  including 
AK,  but  excluding  HI  in  No.  MC-17«)67. 
Petitioner  owns  all  of  the  outstanding 
capital  stock  of  Frank  Martz  Coach 
Company  (Martz),  an  interstate  motor 
common  carrier  of  passengers  (No.  MC- 
3600).  Martz  owns  all  of  the  capital 
stock  of  Gold  Line,  Inc.,  also  an 
interstate  motor  common  carrier  of 
passengers  (No.  MC-108452).  Petitioner 
also  owns  all  of  the  capital  stock  of 
White  Transit  Company,  an  intrastate 
passenger  carrier  in  Pennsylvania, 
which  in  turn  controls  Price  Bus 
Company,  Inc.  (Price)  (No.  MC-17751) 
and  Gulf  Coast  Motor  Line,  Inc.  (No. 
MC-85819)  both  of  which  are  interstate 
motor  common  carrier  of  passengers. 
Laurel  Lines  Transportation  Company, 
an  intrastate  passenger  carrier  in 
Pennsylvania,  is  controlled  by  Petitioner 
through  Price.  Petitioner  controls  a 
passenger  broker,  Martz  Travel.  Inc. 
(No.  MC-1 30768). 

Note. — This  notice  does  not  purport  to  be  a 
complete  description  of  the  operating  rights 
of  the  carriers  involved. 

|FR  Doc  84-3an4  Filed  11-23-M:  8:45  ami 
MLUNQ  COOC  70»41-ll 


(Docket  No.  AB-19  (Sub-97X):  Docket  Na 
AB-69  (Sui>-19)g] 

The  Baltin>ore  and  Ohio  Railroad  Co., 
Western  Maryland  Railway  Co.  and  the 
Baltimore  and  Cumtierland  Valley  Rail 
Road  Extension  Co.;  Abandonment 
and  Discontinuance  of  Service,  in 
Cumtwriand  and  Franklin  Counties, 
PA;  Exemption 

The  Baltimore  and  Ohio  Railroad 
Company  (B&O),  Western  Maryland 
Railway  Company  (WM)  and  the 
Baltimore  and  Cumberland  Valley  Rail 
Road  Extension  Company  (B&CV),  have 
filed  a  notice  of  exemption  under  49  CFR 
Part  1152,  Subpart  ¥— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights. "  The  line 


involved  is  that  portion  of  BACV's  line 
between  stations  1696-t-42  and 
1795-t-80.5,  a  distance  of  approximately 
1.84  miles  in  Cumberland  and  Franklin 
Counties.  PA.  B&O  and  WM  seek  to 
discontinue  service  and  B&CV  to 
abandon  the  line. 

Applicants  have  certified  (1)  That  no 
local  traffic  has  moved  over  the  lines  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  lines,  (2)  that  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  lines  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  lines  either  is 
pending  with  the  Commission  or  has 
been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  Public  Service  Commission  (or 
equivalent  agency)  in  Pennsylvania  has 
been  notified  in  writing  at  least  10  days 
prior  to  the  filing  of  this  notice.  See 
Exemption  of  Out  of  Service  Rail  Lines, 
366  ICC.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  or  discontinuance  of 
service  shall  be  protected  pursuant  to 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective  on 
December  26, 1984  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  the  effective  date  of  the  exemption 
must  be  filed  by  December  6, 1984,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  17. 
1984,  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicant's 
representatives: 

Rene  ).  Gunning.  Suite  2204, 100  North 
Charles  Street,  Baltimore,  MD  21201. 

Peter  J.  Shudtz.  P.O.  Box  6419. 
Cleveland,  OH  44101. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  19. 1984. 


'  Service  and  trackage  rights  discontinuances 
were  added  to  the  exemption  provisions  of  49  CFR 
Pan  1152.  Subpart  F  by  Ex  Parte  No.  274  (Sub-No. 
BA).  Exemption  of  Out  of  Service  Lines 


(Discontinuance  of  Service  and  Trackage  Rights).  1 
I.C.C.  2d  55.  A  petition  for  reconsideration  filed  May 
10,  1984.  requests  a  provision  that  a  complaint  Tiled 
with  any  United  Slates  District  Court  regarding 
cessation  of  service  would  preclude  application  of 
the  exemption.  The  petition  is  being  treated  as  a 
petition  to  reopen  the  proceeding,  and  In  a  decision 
served  October  2. 1984.  the  Commission  requested 
comments  on  the  proposal. 


\ 
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By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
lames  H.  Bayne, 

Secretary. 

jFR  Doc.  M-3ae73  Filed  n-23-S4:  S-M  ami 
■NXlNaCOOC  703S-01-«i 


DEPARTMENT  OF  JUSTICE 

Consent  Decree  Lodging  Pursuant  to 
Clean  Air  Act;  District  of  Columbia 

In  accordance  with  Department 
policy,  28  CFR  50.7.  38  FR  19029,  notice 
is  hereby  given  that  a^iroposed  consent 
decree  in  United  States  v.  The  District 
of  Columbia  (the  District)  Civil  Action 
No.  84-3224  was  lodged  on  October  31, 
1984,  with  the  United  States  District 
Court  for  the  District  of  Columbia. 

This  case  arises  under  the  Clean  Air 
Act  wherein  the  United  States  filed  the 
complaint  to  enjoin  the  District  from 
operating  its  municipal  incineration 
facility  known  as  Solid  Waste  Reduction 
Center  No.  1.  in  Northeast  Washington, 
from  violating  the  particulate  matter  and 
visible  emission  limits  set  in  the 
District's  State  Implementation  Plan  (the 
SIP)  as  set  forth  in  20  D.C.M.R.  sections 
502  and  600.  The  proposed  decree 
requires  the  District  to  comply  with  the 
SIP  by  (1)  permanently  shutting  down 
two  incinerators;  (2)  modifying  and 
rehabilitating  four  of  its  existing 
incinerators;  and  (3)  installing  a  visible 
emission  monitoring  system.  The  decree 
also  imposes  a  penalty  for  past 
violations,  stipulated  penalties  for  future 
violations,  and  requires  funding  of  an 
environmentally  beneficial  project. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  D.C. 
20530,  and  should  refer  to  United  States 
V.  The  District  of  Columbia.  D.J.  Ref.  90- 
5-2-1-602. 

The  proposed  decree  may  be 
examined  at  the  office  of  Assistant 
United  States  Attorney  Rebecca  Ross, 
Esquire,  3rd  and  Constitution  Avenue, 
NW.,  Room  2816,  Washington,  D.C. 
20001:  and  at  the  Region  III  Office  of  the 
Environmental  Protection  Agency, 
attention:  Margaret  Cardamone,  Esquire, 
6th  and  Walnut  Streets,  Philadelphia, 
Pennsylvania  19106.  A  copy  of  the 
consent  decree  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1714, 
10th  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  D.C.  10530.  A  copy  of 


the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  include  a  check  in  the  amount  of 
S2.eO  ($0.10)  per  page  reproduction 
charge  payable  to  the  Treasurer  of  the 
United  States. 
F.  Henry  Habicht  II, 
Assistant  Attorney  General,  iMiidand 
Natural  Resources  Division. 

|FK  Doc  M-a0882  PUed  11-23-M:  &-4S  ami 
BILLINO  COOC  441»-01-«l 


BuTMNi  Of  Prison* 

Advisory  Corrections  Council;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Corrections  Council  in 
accordance  with  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  86  Stat.  770)  will  meet  on 
November  30, 1984.  at  the  Metropolitan 
Correctional  Center.  San  Diego. 
California. 

The  purpose  of  the  meeting  is  to 
discuss  the  Comprehensive  Crime 
Control  Act  of  1984  and  other 
correctional  issues. 

Signed  at  Washington,  D.C,  19th  day  of 
November  1984. 
Gerald  Farkas. 

Acting  Director. 

(FR  Doc  30833-  Filed  n-23-«4: 8:45  ■»] 
■ILUNa  COOC  4410-0a-4l 


DEPARTMENT  OF  LABOR 

Office  of  Pension  and  Welfare  Benefit 
Programs 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Furttter  Change  of  Date  and  Place  of 
Meeting 

The  meeting  of  the  Advisory  Council 
on  Employee  Welfare  and  Pension 
Benefit  Plans,  rescheduled  for  December 
5, 1984,  a  notice  of  which  was  previously 
published  on  page  44333  in  the  Federal 
Register  on  Tuesday,  November  6, 1984 
(FR  Doc.  84-29126)  has  been  changed  to 
10:00  a.m.,  December  4, 1984,  in  Guild 
Hall,  Georgetown  Marbury  House,  3000 
M  Street.  NW..  Washington.  D.C. 

The  purpose  of  the  meeting  is  to  hold 
a  working  session  of  the  National 
Pension  Forum  of  the  ERISA  Advisory 
Council.  The  National  Pension  Forum, 
constituted  by  the  Secretary  of  Labor,  is 
a  bipartisan,  coordinated  effort  between 
the  Labor  Department  and  varied 
constituencies  to  examine  the 
Department's  history  and  effectiveness 
in  administering  ERISA.  The  objective  of 


the  National  Pension  Forum  is  to  draft  a 
report  for  the  Secretary  of  Labor 
concerning  the  discharge  by  the 
Department  of  Labor  of  its  obligations 
under  Title  I  of  ERISA,  together  with 
suggestions  for  future  administrative 
and  legislative  changes  in  the  areas  of 
regulations,  enforcement,  research  and 
ERISA  jurisprudence. 

Individuals  or  organizations  wishing 
to  submit  written  statements  on  any 
aspect  of  ERISA  should  send  50  copies 
to  Edward  F.  Lysczek,  Executive 
Secretary,  ERISA  Advisory  Council,  U.S. 
Department  of  Labor.  Room  S4522,  200 
Constitution  Avenue,  NW..  Washington. 
D.C.  20210.  Papers  will  be  accepted  and 
included  in  the  record  of  the  meeting  if 
received  on  or  before  November  30. 
1984. 

Signed  at  Washington.  D.C  this  20th  day 
of  Noveml>er  1984. 
Robert  A.  G.  Monks. 

Administrator.  Office  of  Pension  and  Welfare 
Benefit  Programs. 

(FR  Doc  84-30828  FIM  11-23-84: 8:45  ami 


NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

PartiaNy  Closed  Meeting 

November  2a  1984. 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  1  (1982).  as  amended,  notice 
is  hereby  given  that  a  portion  of  the 
National  Advisory  Committee  on 
Oceans  and  Atmosphere  (NACOA) 
meeting  on  December  10-12. 1984,  to 
take  place  in  Washington.  DC  will  be 
closed.  The  portion  of  the  meeting  to  be 
closed  will  be  the  afternoon  session  on 
December  10, 1984  and  will  be  held  at 
the  Military  Sealift  Command,  4228 
Wisconsin  Avenue.  NW..  Washington. 
DC.  All  other  sessions  of  the  meeting 
will  be  held  at  2001  Wisconsin  Avenue, 
NW.  in  Rooms  416  and  B-100.  The 
Committee,  consisting  of  18  non-Federal 
members  appointed  by  the  President 
from  academia,  business  and  industry, 
public  interest  organizations,  and  State 
and  local  government  was  established 
by  Congress  by  Pub.  L.  95-63,  on  July  5. 
1977.  Its  duties  are  to  (1)  undertake  a 
continuing  review,  on  a  selective  basis, 
of  national  ocean  policy,  coastal  zone 
management,  and  the  status  of  the 
marine  and  atmospheric  science  and 
service  programs  of  the  United  States; 
(2)  advise  the  Secretary  of  Commerce 
with  respect  to  carrying  out  of  the 
programs  administered  by  the  National 
Oceanic  and  Atmospheric 
Administration;  and  (3)  submit  an 
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annual  report  to  the  President  and  to  the 
Congress  setting  forth  an  assessment  on 
a  selective  basis,  of  the  status  of  the 
Nation's  marine  and  atmospheric 
activities,  and  submit  such  other  reports 
as  may  from  time  to  time  be  requested 
by  the  President  or  Congress.  The 
tentative  agenda  is  as  follows: 

Monday.  DwxmbOT  10,  ISM 

2001  Wisconsin  Avenue.  NW..  Page  Building 
#1.  Room  4ia  Washington.  DC 

Pienary 

9:00  a.m.-9:30  a.in. 

•  Introductory  Remarks 
9:30  a.in.-ll:30  a.m. 

•  Guest  Speakers: 

|ohn  H.  McElroy.  Assistant  Administrator 
for  Environmental  Satellite.  Data,  and 
Information  Service.  NOAA 

Shelby  C.  Tilford,  Director,  Earth  Science 
and  Applicatiofu  Division.  NASA 

Topic:  Future  Satellite  Plans 

A.  Application  to  Meteorologic  and  Oceanic 

Research  and  Services 
E  Data  and  Information  Flow  to  Users 
11:30  a.m.-12:30  p.m. 

•  NACOA  Panel  Strucnire 
12:30  pjn.-l:30  p.m. — Lunch 

Military  Sealift  Ckj.runand.  4228  Wisconsin 
Avenue.  NW..  Washington.  DC 

2.-00  p.m.-5:30  p.m. 

•  Shipbuilding 
Chairman:  Don  Walsh 

Closed  Session 

Discussion  by  Department  of  Defense 

concerning  program  plans  and  policy 

conclusions  regarding  national  seaKft  and 

shipbuilding 
2001  Wisconsin  Avenue.  NW..  Page  Building 

#1.  Rooms  410  Ir  B-loa  Washingtoa  DC 
1:30  p.m.-S:00  p.m. 

•  Living  Resources 

Chairman:  Charles  Black.  Room  B-lOO 

Topic:  North  Atlantic  Fur  Seal  Treaty 
Speakers:  None 
3flO  p.m.-5:00  p.m. 

•  Exclusive  Economic  Zone 
Chairman:  Lee  Gerhard.  Room  410 

Topic:  Work  Session 

Speakers:  TBA 
5:30  p.m. — Recess 


Tuesday,  DMambsr  It  1M« 

2001  Wisconsin  Avenue.  NW..  Page  Building 

*1.  Rooms  416  ft  B-loa  Washi^on.  DC 
8:30  a.m.-12  Noon— Plenary 
8:30  a.m.-ia30  a.m. 

•  Presentation  by  Panel  Chairman.  North 
Atlantic  Fur  Seal  Treaty 

ia30  a  m.-l2  Noon 

•  Panel  Reports 

•  Other  Business 

12«)  Noon-lflO  p.m.— Lunch 

1:00  p.m.-4:30  p.m. — Panel  Meetings 

•  AUnospheric  Affairs.  Chairman:  S.  Fred 
Singer.  Room  B-lOO 

Topic:  Acid  Rain 
Speakers:  TBA 


•  Federal/Slate  Relations 

Chairman:  John  Norton  Moore.  Room  418 

Topic:  Coastal  Zone  Management 
Consistency 

Speakers:  TBA 

4:30  p.m. — Adjourn  Regular  Meeting 

Wednesday.  December  12.  MM 

2001  Wisconsin  Avenue,  NW..  Page  Building 

#1,  Room  410.  Washington.  DC 
9:00  a.m.-12:30  p.m.— Panel  Meeting 

•  Shipbuilding 
Chairman:  Don  Walsh 

Topic:  Work  Session 

Speakers:  None 
12:30  p.m. — Adjourn 

The  public  is  welcome  to  the  open 
sessions  and  will  be  admitted  to  the 
extent  that  seating  is  available.  Persons 
wishing  to  make  formal  statements 
should  notify  the  Chairman  in  advance 
of  the  meeting.  The  Chairman  retains 
the  prerogative  to  place  limits  on  the 
duration  of  oraf  statements  and 
discussions.  With  respect  to  the  closed 
panel  session  from  2:00  p.m.-5:30  p.m.  on 
Monday,  December  10,  the  Assistant 
Secretary  for  Administration,  with  the 
concurrence  of  the  General  Counsel, 
formally  determined  on  November  16. 
1984.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended,  by  section  5(c)  of  the 
Government  in  the  Sunshine  Act,  Pub.  L 
94-409.  that  the  matters  to  be  disclosed 
during  this  closed  session  should  be 
exempt  from  the  provisions  of  the  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  it  will  be 
considered  within  the  purview  of  5 
U.S.C.  552b(c)(l).  i.e.,  to  discuss  matters 
that  are  authorized  to  be  kept  secret  in 
the  interest  of  national  defense. 

A  copy  of  the  determination  to  close  a 
portion  of  this  meeting  is  available  for 
public  inspection  and  copying  in  the 
Central  Reference  &  Records  Inspection 
Facility.  Room  6628,  U.S.  Department  of 
Commerce.  Washington,  DC  20230,  area 
code  202/377-3271. 

Additional  information  concerning 
this  meeting  may  be  obtained  through 
the  Committee's  Executive  Director, 
Steven  N.  Anastasion.  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere, 
3300  Whitehaven  Street.  NW., 
Washington,  DC  20235.  The  telephone 
number  is  202/653-7818. 

Dated:  November  20, 1984. 
Steven  N.  Aaastasion, 
Executive  Director. 

(PR  Ooc  S4-WS10  TiM  11-23-S4:  ft4S  «ni| 
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NATIOMAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(M-MI 

NASA  Advisory  Coundl,  Spac«  and 
Earth  Sci«nc«  Advisory  Commltt— ; 


AGENCY:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  Meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Coimcil.  Space  and 
Earth  Science  Advisory  Committee. 
Planning  Committee. 

DATE:  Date  and  time:  December  13. 1964. 
8:30  a.m  to  5  p.m. 

AODNESS:  Johns  Hopkins  University. 
Room  306  Rowland  Hall.  Homewood 
Campus.  34th  and  Charles  Streets. 
Baltimore.  MD  2121& 
FOR  FURTHER  INFORMATIOM  CONTACT 
Dr.  H.  Warren  Moos,  Department  of 
Physics  and  Astronomy,  Johns  Hopkins 
University,  34th  and  Charles  Streets, 
Baltimore,  MD  21218.  (301)  338-7337. 
SUFFLEMENTARY  INFORMATKMC  The 

Planning  Committee,  chaired  by  the 
Space  and  Earth  Science  Advisory 
Committee  Chairman,  Dr.  Louis 
Lanzerotti,  will  meet  to  discuss  future 
activities  of  the  Space  and  Earth  Science 
Advisory  Committee  for  the  next  18-24 
months,  including  scheduling,  meetings, 
etc.  The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room  (approximately  50  people 
including  the  Planning  Committee 
members.) 

Type  of  meeting:  Open. 

Dated:  November  19, 1964. 
Richard  L  Oanids„ 

Deputy  Director,  Logistics  Management,  and 
Information  Programs  Division.  Office  of 
Management 

|FR  Doc.  S4-30824  Filed  tl-23-S4:  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  Museum  Services;  Ger>erai 
Operating  Support  Program 

AGENCY:  National  Foundation  on  the 
Arts  and  the  Humanities. 
ACTKNt:  Grant  Application  Notice  for 
Fiscal  Year  1985 

This  grant  application  announcement 
applies  only  to  the  General  Operating 
Support  Program  (COS), 
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Applications  are  invited  by  the 
Institute  of  Museum  Services  (IMS)  for 
General  Operating  Support  (GOS) 
awards  under  45  CFR  Part  1180  for 
Fiscal  Year  1985. 

Nature  of  Program:  IMS  makes 
awards  under  the  GOS  Program  to 
museums  to  maintain,  increase,  or 
improve  museum  services.  The  purpose 
of  these  awards  is  to  ease  the  financial 
burden  borne  by  museums  as  a  result  of 
their  increased  use  by  the  public  and  to 
help  them  carry  out  their  educational 
role,  as  well  as  other  functions.  Section 
206  of  the  Museum  Services  Act.  Title  II 
of  Pub.  L  94-462,  as  amended,  contains 
authority  for  this  program.  (20  U.S.C. 
965) 

Deadline  Date  for  Transmittal  of 
Applications:  An  application  for  a  new 
grant  must  be  mailed  or  hand-delivered 
by  January  15, 1985. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  Institute  of  Museum 
Services.  1100  Pennsylvania  Avenue, 
N.W.,  Room  609.  Washington.  D.C. 
20506. 

An  applicant  must  be  prepared  to 
show  one  of  the  following  as  proof  of 
timely  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  dated  proof  of  mailing 
acceptable  to  the  Director  of  IMS. 

If  any  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark;  or  (2)  a  mail  receipt  that  is  not 
date-cancelled  by  the  U.S.  Postal 
Service. 

Applications  Delivered  by  Hand:  An 
application  that  is  hand-delivered  must 
be  taken  to  the  Institute  of  Museum 
Services,  Old  Post  Office  Building,  1100 
Pennsylvania  Avenue,  NW.,  Room  609, 
Washington.  D.C.  20506. 

IMS  will  accept  a  hand-delivered 
application  between  9:00  a.m.  and  4:30 
p.m.  (Washington,  D.C.  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  deadline  date. 

Program  Information:  Program 
information  is  contained  in  the 
following:  Hnal  regulations  published  on 
June  17, 1983  in  Federal  Register  Vol.  48. 
No.  118.  pages  27727-27734:  amendments 
published  on  April  10, 1984  Federal 
Register  Vol.  49,  No.  70..  pages  14108- 
14111  and  on  June  15, 1984  Federal 


Register  Vol.  49,  No.  117.  pages  24731- 
24733;  notice  of  proposed  rulemaking 
published  on  October  5, 1984  Federal 
Register  Vol.  49,  No.  195,  pages  39346- 
39349;  and  in  the  application  forms  and 
accompanying  instructions  in  the 
Application  Package.  See  paragraph  on 
Application  Form. 

Available  Funds:  An  appropriation  for 
the  Institute  of  Museum  Services  for 
Fiscal  Year  1985  is  contained  in  the  FY 
1985  Continuing  Resolution,  Pub.  L.  98- 
473,  Department  of  the  Interior  and 
Related  Agencies.  This  Act  appropriates 
$21,560,000  for  the  IMS  for  Fiscal  Year 
1985,  $16,623,000  of  which  is  expected  to 
be  available  for  GOS  grants. 

It  is  anticipated  that  no  museum  will 
receive  more  than  $75,000  under  the  Act 
for  Fiscal  Year  1985  and  that  most 
museums  which  are  funded  will  receive 
a  smaller  amount.  (45  CFR  1180.9).  In 
addition,  IMS  normally  does  not  make 
grants  for  more  than  10  percent  of  a 
museum's  most  recently  completed 
fiscal  year's  actual  non-federal 
operating  income.  (See  45  CFR 
1180.16(b)). 

Application  Forms:  IMS  is  mailing 
application  forms  and  program 
information  in  an  Application  Packet  to 
museums  and  other  institutions  on  its 
mailing  list.  Applicants  may  obtain 
Application  Packets  by  writing  to  the 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue.  NW.,  Room  609, 
Washington,  DC.  20506. 

Applicable  Regulations:  Final 
regulations  for  the  General  Operating 
Support  grant  program  were  published 
in  the  Federal  Register  on  June  17, 1983 
FR  Vol.  48,  No.  118..  pages  27727-27734. 
Amendments  to  these  regulations  were 
published  in  the  Federal  Register  on 
April  10, 1984  FR  Vol.  49.  No.  70.,  pages 
14106-14111  and  on  June  15, 1984  FR 
Vol.  49,  No.  117  pages  24731-24733.  The 
National  Museum  Services  Board  has 
approved  the  issuance  of  proposed 
amendments  to  regulations  published  in 
the  Federal  Register  on  Oct.  5, 1964  FR 
Vol.  49.  No.  195  pages  39346-39349. 
These  proposed  amendments  are 
expected  to  apply  to  the  Fiscal  Year 
1985  GOS  competition. 

The  regulations  as  amended 
implement  the  Museum  Service  Act.  The 
amendments  make  technical  and  other 
changes  in  the  eligibility  conditions  and 
other  terms  for  the  administration  of  the 
General  Operating  Support  and  Museum 
Assessment  programs  for  museums  and 
remove  unneeded  provisions.  As 
revised,  the  regulations  published  on 
June  17, 1983  will  apply  to  the  award  of 
grants  for  Fiscal  Year  1985. 
FOR  FURTHER  INFORMATKNI  CONTACT: 
Kristine  Ramaekers,  Program  Officer, 
Institute  of  Museums  Services.  1100 


Pennsylvania  Avenue,  NW.,  Room  609, 
Washington.  D.C.  20506.  Telephone: 
(202)  786-0539. 

(Catalog  of  Federal  Domestic  Assistance  No. 
45.301  Institute  of  Museum  Services) 

Dated:  November  16. 1884. 
Susan  E.  Phillips, 
Director,  Institute  of  Museum  Services, 

|FR  Doc  S«-3aS42  Filed  11-2S-S4:  8:45  am| 
■tLUNQCOOC  703S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  50-295  and  50-304] 

Commonwealth  Edison  Co.; 
Withdrawal  of  AppHcation  for 
Amendments  to  Facility  Operating 
Licenses 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Commonwealth 
Edison  Company  (the  licensee)  to 
withdraw  its  January  27, 1977 
application  of  the  Zion  Nuclear  Power 
Sation,  Unit  Nos.  1  and  2,  located  in 
Zion,  Illinois.  The  proposed 
amendments  would  have  revised  the 
provisions  in  the  Technical 
Specifications  for  the  Zion  Station  to 
permit  operation  of  the  Zion  Units  with 
three  reactor  coolant  loops.  The 
Commission  issued  a  Notice  of 
Consideration  of  Issuance  of  the 
Amendments  in  the  Federal  Register  on 
October  3. 1983  (48  FR  45163).  By  letter 
dated  October  24, 1984,  the  licensee 
requested,  pursuant  to  10  CFR  2.107, 
permission  to  withdraw  its  application 
for  the  proposed  amendments.  The 
Commission  has  considered  the 
licensee's  October  24, 1984  request  and 
has  determined  that  permission  to 
withdraw  the  January  27, 1977 
application  for  amendments  should  be 
granted. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  January  27, 1977;  (2) 
the  licensee's  letter  dated  October  24, 
1984,  withdrawing  the  application  for 
license  amendments;  and  (3)  our  letter 
dated  November  15, 1984.  All  of  the 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NW..  Washington.  D.C.  and  at  the  Zion- 
Benton  Public  Library  District.  2600 
Emmans  Avenue,  Zion.  Illinois  60099. 

Daniel  G.  McDonald. 

Acting  Chief  Operating  Reactors  Branch  No 
I,  Division  of  Licensing. 

IFK  Doc  SA-XWIZ  Filed  11-2S-S*:  S:4S  ■«! 
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Tsnitee  aioitnc  pow 
COn  (ttoddHD  Neck  Plsnt);  Exemiytton 

I 

The  Connecticut  Yankee  Atomic 
Power  Company  (the  licensee)  it  the 
holder  of  Facility  Operating  License  Na 
DPR-61  which  authohxes  operation  of 
the  Haddem  Neck  Plant.  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  consists  of  one 
pressurized  water  reactor  at  the 
licensee's  site  located  in  Middlesex 
County.  Connecticut 

n 

On  November  19. 19ea  the 
Commission  published  a  revised  10  CFR 
50.48  and  a  new  Appendix  R  to  10  CFR 
Part  50  regarding  die  protection  features 
of  nuclear  power  plants  (45  FR  76802). 
The  revised  (  50.48  and  A;^>endix  R 
became  effective  on  February  17, 1981. 
Section  lU  of  Appendix  R  contains 
fifteen  subsections,  lettered  A  through 
O.  each  of  which  specifies  requirements 
for  a  particular  aspect  of  the  fire 
protection  features  at  a  nuclear  power 
plant.  One  of  these  fifteen  subsections. 
nLC.  is  the  subject  of  this  exemption 
request.  Specifically.  Subsection  III.G.2 
requires  that  one  train  of  cables  and 
equipment  necessary  to  achieve  and 
maintain  safe  shutdown  be  maintained 
free  of  fire  damage  by  one  of  the 
following  means: 

a.  Separation  of  cables  and  equipment 
and  associated  non-safety  circuits  of 
redundant  trains  by  a  Rn  barrier  having 
a  3-hour  rating.  Structural  steel  forming 
a  part  of  or  supporting  such  fire  barriers 
shall  be  protected  to  provide  fire 
resistance  equivalent  to  that  required  of 
the  barrier 

b.  Separation  of  cables  and  equipment 
and  associated  non-safety  circuits  or 
redundant  trains  by  a  horizontal 
distance  of  more  than  20  feet  with  no 
intervening  combustibles  of  fire  hazards. 
In  addition,  fire  detectors  and  an 
automatic  fire  suppression  system  shall 
be  installed  in  the  fire  area:  or 

a  Enclosure  of  cables  and  equipment 
and  associated  non-safety  circuits  of 
one  redundant  train  in  a  fire  barrier 
having  a  1-hour  rating.  In  addition,  fire 
detectors  and  an  automatic  fire 
suppression  system  shall  be  installed  in 
the  fire  area. 

m 

By  letters  dated  March  1.  July  16.  and 
December  IS.  1982  as  supplemented  by 
letters  dated  January  31.  March  30.  April 


22.  November  4.  December  7  and 
December  21. 1963.  the  licensee 
requested  exemptions  from  the 
requirements  of  Section  III.G  of 
Appendix  R,  to  the  extent  that  it 
requires  physical  separation  and/or  fire 
protection  systems  to  protect  redundant 
trains  of  safe  shutdown  related  cable 
and  equipment.  The  acceptability  of  the 
exemption  requests  for  each  of  the  eight 
fira  areas  is  addressed  below.  More 
details  are  contained  in  the  NRC  stafTs 
related  Safety  Evaluation  dated 
November  14. 1984.  which  is  included 
herein  by  reference.  This  Safety 
Evaluation  and  the  above  referenced 
submittals  by  the  licensee  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
1717  H  Street.  NW..  Washington.  D.C 
20655.  and  at  the  Russell  Library.  123 
Broad  Street.  Middletown,  Connecticut 
06457. 

Service  Buildiiig  Control  Room  (Fire 
Zone  One  S-1) 

The  control  room  is  not  in  compliance 
with  Section  III.G.2  because  of  the 
absence  of  a  complete  fixed  fire 
suppression  system  and  the  lack  of 
adequate  physical  separation  between 
redundant  shutdown  divisions.  It  is  not 
in  compliance  with  III.G.3  because  of  the 
absence  of  an  alternate  shutdown 
capabiUty  that  is  physically  and 
electricaUy  independent  of  the  control 
room. 

We  had  several  concerns  with  the 
level  of  fire  safety  in  the  control  room. 
These  concerns  are: 

1.  A  fire  outside  the  control  room  may 
result  in  damage  to  safe  shutdown 
systems  inside  the  room; 

2.  A  fire  inside  the  control  room,  but 
located  away  from  the  main  and 
auxiliary  control  panels,  may  cause 
damage  to  safe  shutdown  systems  in 
those  panels: 

3.  A  fire  near  or  within  the  main  or 
auxiUary  control  panels  could  damage 
redundant  shutdown  systems  before 
being  extinguished:  and 

4.  A  fire  located  anywhere  in  the 
control  room  could  generate  products  of 
combustion  in  such  quantities  as  to 
advesely  affect  habitability  to  a 
significant  degree. 

The  control  room  is  completely 
enclosed  by  reinforced  conceret 
shielding  walls.  All  openings  are 
protected  by  fire  rated  doors,  dampers 
or  penetration  seals.  Also,  in  all  other 
plant  locations,  redundant  safe 
shutdown  divisions  are  separated  and 
protected  so  that  one  division  will 
remain  free  of  fire  damage.  We  therefore 
have  reasonable  assurance  that  a  fire 
that  occurs  outside  of  the  control  room 
will  affect  only  one  shutdown  division 


within  the  control  room,  and  because 
the  control  room  is  a  separate  fire  area 
from  the  rest  of  the  plant,  a  fire  that 
occurs  anywhere  else  in  the  plant  will 
not  endanger  control  room  operators. 

The  fire  hazard  within  the  control 
room  is  low.  In-situ  combustible 
materials  consist  mainly  of  paper  and 
plastics.  Additional  combustibles 
include  cable  insulation  within  the 
control  panels  and  small  quantities  of 
anticipated  transient  combustibles.  The 
quantity,  nature  and  distribution  of  the 
in-situ  combustibles  is  such  that  if  a  fire 
were  to  occur,  it  would  not  propagate 
quickly  or  extend  over  a  large  area  of 
the  control  room.  The  hazards 
associated  with  transient  combustible 
materials  will  be  further  mitigated  to  a 
limited  extend  by  the  shift  inspections 
and  the  licensee's  administrative 
controls.  While  these  measures  by 
themselves  are  not  enough  to  ensure 
that  additional  accumulations  of 
combustible  materials  will  not  occur, 
they  will  reduce  the  probability  of 
having  transient  combustibles 
accumulate.  Because  the  control  room  is 
continuously  manned  and  because  a  fire 
detection  system  is  present  in  the  areas 
outside  of  the  normal  line  of  sight  of  the 
operators,  we  expect  that  any  fire  would 
be  detected  in  its  incipient  stages.  This 
early  fire  warning  capability,  coupled 
with  the  portable  fire  fighting  equipment 
in  the  room,  provides  us  with  reasonable 
assurance  that  a  fire  will  be  discovered 
and  suppressed  before  reaching  a 
significant  magnitude. 

We  conclude  that  a  fire  located  away 
from  the  control  panels  will  not  pose  a 
direct  threat  to  safe  shutdown  systems 
in  the  panels. 

Because  of  the  Umited  spatial 
separation  between  redundant 
shutdown  divisions  in  either  the 
auxiliary  panels  or  the  main  control 
console,  a  fire  at  or  within  the  panels 
has  the  potential  for  damaging  both 
divisions.  Protection  against  this  threat 
will  be  achieved  by  the  installation  of 
ramps  around  these  control  panels, 
which  will  channel  any  flammable 
liquids  away  from  them,  and  floor  seals. 
These  measures,  plus  the  previously 
mentioned  administrative  controls  and 
the  need  to  keep  the  space  around  the 
panels  free  of  obstruction  for  operator 
access,  will  help  preclude  accumulations 
of  combustibles  to  a  significant  degree. 

If  a  fire  should  occur  at.  near,  or 
within  the  panels,  it  is  possible  that  the 
fire  or  fire  suppression  activities,  such 
as  the  discharge  of  a  portable  fire 
extinguisher,  may  cause  a  loss  of 
function  of  a  portion  of  the  main  control 
board  or  auxiliary  control  panels.  If  such 
a  consequence  resulted,  safe  shutdown 
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conditions  could  still  be  achieved  and 
maintained  via  the  alternate  shutdown 
capability  described  in  our  November 
14. 1984  Safety  Evaluation. 

Within  the  main  control  board,  the 
licensee  has  committed  to  provide  an 
automatic  halon  fire  suppression 
system.  The  suppression  system  also 
has  the  capability  for  manual  activation 
if  the  operators  become  aware  of  a  fire 
before  automatic  actuation.  Based  on 
the  above  evaluation,  we  conclude  that 
any  potential  fire  that  occurs  within  the 
main  control  board  will  be  rapidly 
detected  and  either  automatically  or 
manually  suppressed  before  serious 
damage  occurs. 

Local  fire  damage  to  the  panels  is  also 
possible.  It  is  our  opinion  that,  because 
of  the  limited  nature  of  the  fire  hazards 
and  the  level  of  fire  protection  in  the 
control  room,  the  maximum  level  of 
damage  that  we  would  expect  to  occur 
is  the  complete  loss  of  two  adjacent 
panels  in  the  main  control  console  or 
one  enclosed  auxiliary  control  panel. 
The  licensee  has  demonstrated  that  safe 
shutdown  can  be  achieved  if  a  fire 
caused  a  loss  of  function  to  the  entire 
main  control  console  or  the  entire  ten- 
panel  auxiliary  control  boards.  We  find 
this  acceptable. 

Our  remaining  concern  is  on  the 
effects  of  a  fire  on  control  room 
habitability.  Because  the  achievement  of 
safe  shutdown  after  a  fire  in  the  control 
room  is  dependent  on  some  undamaged 
safe  shutdown  systems  in  the  room,  fire 
ejects  have  to  be  limited  so  that  safe 
shutdown  can  be  achieved  and 
maintained  if  control  room  evacuation 
becomes  necessary  for  a  period  of  time. 

Because  of  the  limited  nre  hazards  in 
the  control  room,  the  existing  fire 
protection  and  the  added  fire  protection 
proposed  by  the  licensee,  including  an 
automatic  fire  suppression  system  in  the 
main  control  console,  the  effects  of  a  fire 
in  the  control  room  would  not  be  serious 
enough  to  cause  long  term  evacuation.  It 
is  our  judgment  that  control  room 
habitability  would  be  reestablished 
within  one  hour  after  evacuation 
became  necessary,  with  reliance  upon 
the  manual  smoke  removal  system, 
portable  exhaust  fans,  and  self- 
contained  breathing  apparatus.  As 
described  in  the  November  14, 1984 
Safety  Evaluation,  the  licensee  has 
demonstrated  that  safe  shutdown  can  be 
achieved  and  maintained  if  either  the 
control  room  remained  habitable  during 
a  fire  or  if  evacuation  became  necessary 
for  at  least  one  hour.  We  therefore  have 
reasonable  assurance  that  under  all 
credible  fire  scenarios  for  the  control 
room,  the  capability  to  achieve  and 
maintain  safe  shutdown  conditions  will 
not  be  lost. 


Based  on  the  above  evaluation,  we 
conclude  that  the  existing  fire  protectioif 
with  the  proposed  modifications  will 
provide  the  level  of  fire  protection 
required  by  Section  DLG.  Additional 
modifications  would  not  significantly 
increase  fire  safety  of  the  plant 
Therefore,  the  staff  has  detennined  that 
an  exemption  bom  Section  IILC.2  and 
III.G.3  of  Appendix  R  to  10  CFR  Part  SO, 
for  the  control  room  should  be  granted. 

Service  Building  Switchgear  Room  (Fire 
Area&-8) 

The  technical  requirements  of  Section 
III.G  to  the  extent  that  it  requires  20  feet 
separation  between  redundant  trains  of 
safe  shutdown  equipment  without 
intervening  combustible  materials  are 
not  met  because  of  the  presence  of 
metal  clad  switchgear  and  control 
cabinets,  and  non-safety  related  cabling 
which  is  located  between  redundant 
safety  divisions.  There  are  two  concerns 
within  this  area:  (1]  Safe  shutdown 
equipment  located  on  the  floor  and  (2) 
safe  shutdown  cabling  located  at 
various  heights  above  the  floor.  The  fire 
exposure  threat  to  both  the  cabling  and 
equipment  is  represented  by  the  metal 
enclosed  switchgear  and  control 
cabinets  and  the  overhead  cable  tray 
and  conduit  system.  The  combustible 
material  associated  with  the  switchgear 
and  cabinets,  which  would  contribute  to 
a  potential  fire,  are  insignificant  The 
cabling  has  been  coated  with  a  fire 
retardant.  The  fire  retardant  is  not 
considered  as  a  fire  barrier,  but  it  does 
reduce  the  ease  of  ignition  of  the 
insulation  and  will  retard  both  the  rate 
of  burning  and  the  rate  at  which  fuel  is 
contributed  by  the  insulation. 

A  fire,  if  one  should  occur  in  this 
room,  would  be  slow  in  developing  by 
virture  of  th  elimited  amount  isolated 
location,  and  reduced  flammability  of 
the  combustible  material  in  the  area. 
The  presence  of  a  smoke  detection 
system  will  provide  reasonable 
assurance  of  early  fire  awareness  and 
response  by  operating  technicians  and 
fire  brigade  members.  This,  considered 
in  association  with  the  automatic  fire 
suppression  system  and  the  physical 
separation  and  protection  of  the  safe 
shutdown  components,  achieves  a 
sufficient  level  of  defense-in-depth.  We 
agree  with  the  licensee  that  the 
proposed  modifications,  along  with  the 
existing  area-wide  fire  detection  and 
suppression  systems,  are  fufficient  to 
provide  a  level  of  protection  equivalent 
to  Section  III.G.2  of  Appendix  R,  with 
exception  of  the  presence  of  intervening 
combustible  materials. 

It  is  our  judgment  based  on 
assessment  of  the  proposed 
modifications;  the  location  of  redundant 


shutdown  systems:  our  collective 
knowledge  and  experience  of  fires 
involving  electrical  equipment  the 
presence  of  an  early  fire  warning 
detection  system;  the  presence  of  an 
automatic  fire  suppression  system  and 
other  fire  protection  features  of  the 
plant  that  the  fire  exposure  hazard 
represented  by  the  previously  identified 
combustible  materials  is  not  significant 
Based  on  our  evaluation,  we  conclude 
that  the  existing  system  with  the 
licensee's  proposed  modification  will 
provide  reasonable  assurance  that  one 
safe  shutdown  division  will  be  free  of 
fire  damage  and  will  achieve  an 
acceptable  level  of  fire  proteciton 
equivalent  to  that  provided  by  Section 
IU.G.2.  Therefore,  the  licensee's  request 
for  exemption  for  the  Building 
Switchgear  Room  should  be  granted. 

Primary  Plant  Containment  Cabb  Vault 
(Fire  Ai«a  R-1) 

The  tedmical  requirements  of  Section 
III.G.2  are  not  met  because  redundant 
cabling  for  safe  shutdown  is  separated 
by  less  than  twenty  feet.  However,  the 
requirements  of  Appendix  R  represent 
an  aggregate,  comprising  active  and 
passive  components.  In  this  area,  the 
licensee  has  provided  sufficient  active 
protection  in  the  form  of  a  complete 
smoke  detection  system  and  an 
automatic  fire  suppression  system. 
Passive  protection  is  achieved  by 
physical  separation  of  die  redundant 
instrumentation  cabling  by  locating 
them  on  opposite  sides  of  the  cable 
vault  and  enclosing  them  in  conduit  The 
remaining  shutdown  cabling  will  be 
separated  fix>m  tiieir  redundant 
counterparts  by  a  complete  one-hour  fire 
rated  barrier  that  conforms  with  the 
technical  requirements  of  Section 
III.G.2.C  of  Appendix  R.  The  cabling  has 
been  coated  with  a  fire  retardant  which 
reduces  the  ease  of  ignition  of  the 
insulation  and  retards  both  the  rate  of 
burning  and  the  rate  at  which  fuel  would 
be  contributed  to  a  potential  fire.  In 
addition,  because  the  combustible 
cabling  is  located  above  the  safety 
related  conduit  system,  and  the  ceiling 
is  high  in  relation  to  the  conduit  system, 
a  hot  gas  layer  resulting  from  a 
potentially  unsuppressed  cable  fire 
should  not  affect  the  redundant 
shutdown  cables  in  the  conduit  system. 
Therefore,  the  cabling  in  this  area  does 
not  represent  a  significant  fire  exposure 
and  the  existing  active  and  passive  fire 
protection  featiires  provide  adequate 
defense-in-depth. 

Although  the  non-safety-related 
cabling  is  combustible,  it  does  not 
represent  a  significant  fire  exposure  to 
both  shutdown  divisions  because  of  the 
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physical  separation  and  protection  of 
the  shutdown  cabling  as  described 
above. 

Based  on  our  evaluation,  we  conclude 
that  the  existing  fire  protection  with 
proposed  modifications  will  provide 
reasonable  assurance  that  one  safe 
shutdown  division  will  be  free  of  fire 
damage  and  will  achieve  an  acceptable 
level  of  fire  protection  equivalent  to  that 
provided  by  Section  III.G.2.  Therefore, 
the  licensee's  request  for  exemption  for 
fire  area  R-1  should  be  granted. 

Primary  Plant  Auxiliary  Feedwater 
Pump  Room  (Fire  Area  R-5) 

The  technical  requirements  of  Section 
III.G.2  are  not  met  because  of  the 
absence  of  a  complete  fire  suppression 
system. 

The  fire  protection  requirements  of 
Appendix  R  represent  an  aggregate, 
comprising  active  and  passive 
components  designed  to  assure  that  a 
capability  exists,  after  a  fire,  to  safely 
shutdown  the  plant.  Active  protection 
will  be  provided  in  the  form  of  a 
complete  area  wide  fire  detection 
system.  This  will  provide  reasonable 
assurance  of  early  fire  awareness  and 
response  by  the  fire  brigade  members. 
Passive  protection  will  be  provided  in 
the  form  of  21  feet  separation  between 
pumps.  Because  of  the  separation  and 
the  limited  amount  of  combustibles  in 
the  area,  an  automatic  fire  suppression 
system  is  not  necessary  to  preclude 
damage  to  the  redundant  pump  and  its 
related  components.  These 
considerations,  together  with  the 
additional  margin  of  safety  provided  by 
the  availability  of  a  third  pump  under 
limited  circumstances,  give  us 
reasonable  assurance  that  safe 
shutdown  can  be  achieved. 

Based  on  our  evaluation,  we  conclude 
that  the  existing  fire  protection,  together 
with  the  proposed  modifications,  will 
provide  an  acceptable  level  of  fire 
protection  equivalent  to  that  provided 
by  the  technical  requirements  of  Section 
III.G.2.  Therefore,  the  licensee's  request 
for  exemption  for  the  Primary  Plant 
Auxiliary  Feedwater  Pump  Room  should 
be  granted. 

Screenwell  Pumphouse  Pump  Motor 
Room  (Fire  Area  pl/p2) 

The  technical  requirements  of  Section 
ni.G.2  are  not  met  because  of  the 
absence  of  a  complete  fire  suppression 
system,  the  lack  of  adequate  physical 
separation  between  the  service  water 
pumps  and  the  lack  of  alternate 
shutdown  capability  independent  of  the 
area.  Because  the  service  water  pumps 
are  located  in  a  single  fire  area,  we  were 
concerned  that  they  might  all  be 
vulnerable  to  damage  from  an  exposure 


fire  of  significant  magnitude  within  the 
room. 

On  the  lower  level  of  the  Screenwell 
Pumphouse  Pump  Motor  Room,  the  only 
potentially  vulnerable  shutdown 
components  are  the  power  cables  for  the 
service  water  pumps.  Cable  runs  for 
pumps  A&D  will  be  completely  enclosed 
in  a  one-hour  fire  rated  barrier. 

The  amount  of  combustible  material 
on  this  level  is  negligible.  Because  of 
this,  any  potential  fire  would  not  be  of 
significant  magnitude  or  duration. 
Because  of  the  early  fire  warning 
capability  in  the  area  and  the 
anticipated  time  delay  associated  with 
the  arrival  of  the  fire  brigade,  it  is  our 
judgment  that  complete  fire 
extinguishment  would  occur  within  a 
half  hour.  Therefore,  the  one  hour  fire 
barrier  around  the  cables  would  provide 
sufficient  passive  protection  until  the 
fire  was  extinguished  by  the  plant  fire 
brigade. 

On  the  upper  level,  the  only 
vulnerable  shutdown  systems  are  the 
four  service  water  pumps  and  short 
lengths  of  related  power  cable.  The  fire 
hazard  is  represented  by  the  ignition  of 
transient  combustibles  and  a  fire 
involving  diesel  fuel  from  the  diesel 
powered  fire  pump.  The  fire  pump  is 
completely  protected  by  an  automatic 
fire  suppression  system.  The  area 
around  the  pump  is  provided  with  a  one 
foot  high  dike  and  a  separate  drainage 
system  to  confine  and  channel  spilled 
diesel  fuel  away  from  the  service  water 
pumps.  The  diesel  fuel  storage  tank  is 
located  within  a  different  fire  area.^ 
Therefore,  a  fire  in  the  diesel  fuel 
storage  tanks  room  will  not  affect  the 
service  water  pumps.  We  find  this 
protection  acceptable. 

Protection  against  a  potential  fire 
involving  transient  combustibles  is 
provided  in  the  form  of  a  curb/dike  so 
located  as  to  separate  service  water 
pumps  A&B  from  pumps  C&D.  In 
addition,  the  licensee  proposes  to  install 
an  automatic  "water-curtain"  fire 
suppression  system  around  the  four 
pumps  and  between  pumps  A/B  and  C/ 
CD  Upon  activation,  water  will  be 
discharged  in  a  "curtain"  pattern  so  that 
the  effects  of  an  exposure  fire  will  not 
damage  the  pumps. 

The  curb/dike  and  fire  suppression 
system  combination  will  also  provide 
reasonable  assurance  that  if  a  fire 
occurred  at  one  of  the  service  water 
pumps,  at  least  two  pumps  would 
remain  imdamaged. 

Based  on  the  above  evaluation,  we 
conclude  that  the  existing  fire  protection 
with  the  proposed  modifications  will 
provide  an  acceptable  level  of  fire 
protection  equivalent  fo  that  provided 
by  the  technical  requirements  of  Section 


III.G.2.  Tlierefore,  the  licensee's  request 
for  exemption  from  Section  III.G.2  of 
Appendix  R  to  10  CFR  Part  50  for  the 
Screenwell  Pumphouse  Pump  Motor 
Room  should  be  granted. 

Service  Water  Pump  Cable  Duct  Bank 

The  underground  configuration  of 
service  water  pump  cables  will  provide 
reasonable  assurance  that  at  least  one 
division  will  be  free  of  fire  damage  and 
available  for  safe  shutdown.  Except  at 
the  manhole,  a  fire  would  not  originate 
and  propagate  so  as  to  simultaneously 
affect  the  cables  in  all  four  undergroimd 
conduits. 

The  realistic  fire  scenario  that  could 
be  postulated  to  occur  at  the  manhole  is 
a  fiammable  liquid  spill  with  ignition. 
The  licensee's  proposal  to  enclose  one 
set  of  redundant  cables  in  a  one-hour 
fire  rated  barrier  represents  an 
acceptable  level  of  fire  protection  to 
assure  that  the  protected  cable  is  bee  of 
damage  imtil  the  arrival  of  the  fire 
brigade  or  until  the  fire  bums  itself  out. 
Because  of  the  limited  access  to  the 
manhole  and  the  limited  amount  of 
combustible  materials  within  it,  the 
installation  of  a  fire  detection  and 
suppression  system  would  not 
significantly  enhance  the  level  of  fire 
safety  beyond  that  achieved  by  the 
licensee's  proposed  alternate  protection. 

Based  on  our  evaluation,  we  conclude 
that  the  existing  fire  protection  with 
proposed  modifications  will  provide  a 
level  of  fire  protection  equivalent  to  that 
provided  by  the  technical  requirements 
of  Section  III.G.2.  Therefore,  the 
licensee's  request  for  exemption  for  the 
Service  water  Pump  Cable  Duct  Bank 
,  should  be  granted. 

Charging  Pump  PiU  (Tire  Anas  A3/A4) 

The  technical  requirements  of  Section 
III.G.2  are  not  met  in  these  areas 
because  the  three-hour  fire  rated  wall 
does  not  completely  separate  the 
redundant  charging  pumps. 

The  fire  load  in  the  charging  pump  pits 
and  the  adjoining  corridor  area  is  low. 
This  means  that  if  a  fire  should  occur,  . 
we  would  not  expect  it  to  propagate  to 
any  significant  degree.  Fire  damage 
caused  by  convective  and  radiant  heat    ' 
would  therefore  be  insignificant. 

The  wall  separating  the  two  charging 
pumps  extends  from  floor  to  ceiling  and 
is  shaped  like  a  "T. '  Therefore,  most 
damaging  effects  from  a  fire  would  tend 
to  be  channeled  away  from  the  openings 
of  either  charging  pump  pit. 

Because  of  the  smoke  detection 
system  in  the  area,  a  fire  would  be 
discovered  early,  assuring  the  timely 
arrival  of  the  plant  fire  brigade. 
Although  some  time  delay  is  expected 
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before  eventual  fire  extinguishment  we 
have  reasonable  assurance  that  the 
existing  fire  wall  will  prevent  at  least 
one  charging  pump  and  its  related  cable 
from  sustaining  any  fire  damage. 

Based  on  our  evaluation,  we  conclude 
that  the  licensee's  existing  fire 
protection  with  proposed  modifications 
will  achieve  a  level  of  fire  protection 
equivalent  to  that  provided  by  the 
technical  requirements  of  Se<^on  ni.G.2. 
Therefore,  the  licensee's  request  for 
exemption  for  the  charging  pump  pits 
should  be  granted. 

RHR  Pump  and  Heat  Exchanger  Area 
(Fire  Areas  A-14/A-15/A-U/A-l^ 

The  technical  requirements  of  Section 
ni.G.2  are  not  met  in  these  areas 
because  the  three-hour  fire  rated  wall 
does  not  completely  separate  the 
redundant  shutdown  components. 

The  in-situ  fire  load  is  negligible  and 
because  of  the  limited  accessibility  to 
the  area,  we  would  not  expect  any 
significant  quantities  of  transient 
combustibles  to  accumulate  in  these 
areas.  Any  postulated  fire  would  not 
therefore,  propagate  to  any  significant 
degree.  Because  of  the  large  fioor-to- 
ceiling  distance,  heat  and  smoke  would 
rise  into  the  ceiling  area  which  would 
act  as  a  heat  sink.  Therefore,  the 
damaging  effects  of  convective  heat 
from  a  fire  would  be  dissipated  in  the 
ceiling  area.  The  existing  reinforced 
concrete  walls  between  the  components 
would  effectively  prevent  any  heat 
caused  by  a  fire  near  one  component 
from  damaging  components  that  are 
located  on  the  other  side  of  the  wall. 

Because  of  the  smoke  detection 
system  in  the  areas,  any  fire  would  be 
discovered  rapidly.  This  would  assure 
the  timely  response  of  the  plant  fire 
brigade.  Although  some  time  delay  is 
expected  before  eventual  fire 
extinguishment  we  have  reasonable 
assurance  that  the  existing  fire  wall  will 
prevent  components  from  at  least  one 
shutdown  division  from  sustaining  any 
fire  damage. 

Based  on  our  evaluation,  we  conclude 
that  the  licensee's  existing  fire 
protection  with  proposed  modifications 
will  achieve  an  acceptable  level  of  fire 
protection  equivalent  to  that  provided 
by  the  technical  requirements  of  Section 
III.G.2.  Therefore,  the  licensee's  request 
for  exemption  for  the  RHR  Pumps  and 
Heat  Exchangers  Area  should  be 
granted. 

IV. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
common  defense  and  security  and  is 


otherwise  in  the  public  interest  and 
hereby  grants  an  exemption  from  the 
requirements  of  Subsection  III.G.2  of 
Appendix  R  to  10  CFR  Part  SO  to  the 
extent  discussed  in  Section  ID  above. 

IHirsuant  to  10  CFR  51.32  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  not 
result  in  any  significant  environmental 
impact  (49  FR  41125,  October  19, 1964). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda,  Maryland  this  14th  day 
of  November  1964. 

For  the  Nuclear  Regulatory  Commission. 

DwtoU  G.  EiMiikirt, 

Director,  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc  M-3(W13  Filed  11-Z3-M:  *:«  ami 
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(Docket  Noa.  S0-4M  OL;  50-4M  OL) 

Houston  Lighting  &  Power  Company, 
et  at.  (South  Texas  Project.  Units  1 
and  2^  Oral  Argument 

Notice  is  hereby  given  that  in 
accordance  with  the  Appeal  Board's 
order  of  November  13, 1984,  oral 
argument  on  the  pending  appeal  of  the 
Citizens  Concerned  About  Nuclear 
Power,  Inc.  (CCANP)  will  be  held  at  9:30 
a.m.  on  Thursday,  December  13, 1984,  in 
the  NRC  Public  Hearing  Room,  Fifth 
Floor,  East-West  Towers  Building,  4350 
East-  West  Highway,  Bethesda, 
Maryland. 

For  the  AppealtMard.  \ 

Dated:  November  19. 19M. 


C  lean  Sboamaksr, 

Secretary  to  the  Appeal  Board. 

(PR  Doo  »^-aan*  FUad  11-23-M:  »M  »m\ 


[Docket  No.  SO-2«3I 

Northern  States  Power  Co.,  (Monticello 
Nuclear  Generating  Plant);  Exemption 

I 

The  Northern  States  Power  Company 
(NSP/licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-22  (the 
license)  which  authorizes  operation  of 
the  Monticello  Nuclear  Generating 
Plant  located  in  Wright  County, 
Minnesota,  at  steady  state  reactor  core 
power  levels  not  in  excess  of  1670 
megawatts  thermal.  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect 

i 


n 

On  |uly  11. 1963.  the  Commission 
published  a  revised  Section  10  CFR  50.54 
regarding  shift  staffing  requirements  for 
nuclear  power  plants.  The  revised 
i  50.54  became  effective  on  January  1. 
1984.  In  accordance  with  (  5a54(mH3)  of 
the  Commisison's  regulations,  the  NRC 
staff,  by  letter  dated  December  30, 1983, 
approved  for  the  Monticello  plant  the 
extension  of  the  effective  date  of  the 
rule  from  January  1. 1984  to  February  1« 
1984  when  the  plant  began  an  extended 
outage. 

Section  S0.54(m}(2)(iii)  of  the  revised 
rule  requires  that: 

When  a  nuclear  power  unit  is  in  an 
operational  mode  other  than  cold  shutdown 
or  refueling,  as  deRned  by  the  unit's  teduiical 
specifications,  each  licensee  shall  have  a 
person  holding  a  senior  operator  license  for 
the  nuclear  power  unit  in  the  control  room  at 
all  times. 

In  a  letter  dated  September  29. 1963, 
and  supplemented  by  letter  dated  March 
23. 1964.  Northern  States  Power 
Company  described  its  plans  for 
modifying  the  shift  supervisor's  office  at 
the  Monticello  plant,  and  requested  that 
the  office  be  considered  as  part  of  the 
control  room  for  the  purpose  of  meeting 
the  requirements  of  the  new  shift 
staffing  rule.  The  proposed 
modifications  to  the  office  are  to  be 
accomplished  during  the  present 
extended  outage.  We  are  treating  this 
matter  as  an  exemption  request  from  the 
licensee. 


The  shift  supervisor's  office  is  located 
immediately  adjacent  to  the  control 
room,  but  outside  the  previously  defined 
control  room  boundary.  Access  to  the 
control  room  from  the  supervisor's  office 
is  through  a  security  door  equipped  with 
a  card  reader  lock.  A  key  to  the  door  is 
immediately  available  to  the  shift 
supervisor  in  the  event  of  failure  of  the 
card  reader.  As  part  of  the  proposed 
modification,  the  licensee  plans  to 
install  card  reader  locks  on  the  other 
doors  to  the  shift  supervisor's  o^ice 
such  that  access  to  the  ofice  can  be 
controlled. 

An  intercom  system  exists  between 
the  main  control  room  and  the  shift 
supervisor's  office  and  there  are  normal 
telephone  communications  between  the 
two  areas.  In  addition,  the  licensee 
plans  to  provide  the  following  in  the 
shift  supervisor's  office  to  enhance  the 
information  available  in  that  area: 

a.  A  computer  alarm  cathode  ray  tube 
(CRT)  which  displays  numerous  plant 
alarm  conditions. 
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b.  A  computer  parameter  display  CRT 
which  normally  displays  such  items  as 
power  level,  reactor  pressure  and 
generator  output. 

c.  A  camera  in  the  main  control  room 
connected  to  a  CRT  in  the  shift 
supervisor's  o^ice.  which  displays  a 
panoramic  view  of  the  main  control 
panels. 

d.  Recorders  for  reactor  pressure, 
reactor  water  level,  reactor  power,  and 
drywell  pressure. 

e.  An  annuniciator  panel  to 
specifically  annunciate  reactor  level 
(outside  normal  limits),  reactor  pressure 
(outside  normal  limits),  reactor  scram, 
and  drywell  pressure  (outside  normal 
limits). 

f.  A  common  annunciator  to 
annunciate  all  front  panel  alarms. 

We  have  evaluated  the  modifications 
described  by  the  licensee  and  we  agree 
that,  with  these  modifcations.  the  shift 
supervisor's  office  is  adequate  to  satisfy 
the  underlying  purpose  of  the  rule.  We 
do,  however,  require  that  the  key  to  the 
security  door  between  the  shift 
supervisor's  office  and  the  control  room 
be  kept  immediately  available  in  the 
office  in  the  event  of  failure  of  the  card 
reader. 

We  had  some  concern  regarding  the 
Ucensee's  intended  use  of  the  Senior 
Reactor  Operator  (SRO)  in  the  control 
room.  The  intent  of  the  rule  is  that,  while 
the  SRO  may  move  about  the  control 
room  area,  most  of  his  time  should  be 
spent  in  that  portion  of  the  control  room 
where  there  is  direct  and  prompt  access 
to  information  on  current  plant 
conditions  and  where  the  operator  at  the 
controls  can  be  supervised.  It  can  be 
inferred  from  the  licensee's  September 
29. 1983  letter  that  the  SRO  would  be 
spending  most  of  his  time  in  the  shift 
supervisor's  office  rather  than  in  the 
control  room.  This  would  be  contrary  to 
the  intent  of  the  rule  and,  hence, 
unacceptable.  We  also  had  questions 
regarding  the  circumstances  under 
which  the  SRO  assigned  to  the  control 
room  area  would  move  to  the  control 
panel  and  whether  the  shift  supervisor's 
office  is  located  within  the  controlled 
ventilation  boundary.  We  discussed 
these  matters  with  representatives  of 
the  licensee  and.  on  March  23, 1984.  the 
licensee  submitted  a  letter  containing 
additional  information  related  to  this 
request. 

The  March  23, 1984  letter  stated  that 
the  shift  supervisor's  office  is  within 
that  portion  of  the  administration 
building  that  is  served  by  the  emergency 
filtration  treatment  system.  Normal 
ventilation  to  this  area  is  interrupted 
upon  detection  of  high  radiation  levels 
or  toxic  gases  at  the  ventiliation  intake 
and  the  area  is  pressurized  by  the 


emergency  filtration  trains  to  prevent 
infiltration  of  radioactive  material. 

The  March  23, 1984  letter  also  pointed 
out  that  annunciation  of  the  front  panel 
alarms  will  provide  early  warning  of 
impending  problems  to  the  shift 
supervisor's  office.  Upon  receipt  of  an 
alarm,  the  shift  supervisor  will  have 
sufficient  CFT  and  recorded  displays  to 
assess  whether  or  not  his  presence  is 
required  in  the  control  room.  In  addition, 
he  will  respond  to  the  control  room  if 
requested  by  the  control  room  operator 
and  he  will  proceed  immediately  to  the 
control  room  upon  receipt  of  any  of  the 
following: 

a.  Reactor  level  (outside  normal 
limits) 

b.  Reactor  pressure  (outside  normal 
limits) 

c.  Reactor  scram 

d.  Drywell  pressure  (outside  normal 
hmits) 

The  March  23, 1984  letter  committed 
that  an  SRO  will  be  present  in  the 
control  room  or  in  the  shift  supervisor's 
office  at  all  times  during  plant  operation. 
Further,  an  SRO  will  actually  be  in  the 
control  room  more  than  50%  of  the  time. 
Thus,  the  SRO  will  be  spending  most  of 
his  time  in  the  control  room  where  there 
is  direct  and  prompt  access  to 
information  on  current  plant  conditions 
and  where  he  can  supervise  the  operator 
at  the  controls. 

We  have  evaluated  the  information 
furnished  by  the  licensee  and  we 
conclude  that,  subject  to  the  condition 
that  the  key  to  the  security  door 
between  the  shift  supervisor's  office  and 
the  control  room  be  kept  immediately 
available  in  the  office,  and  further 
subject  to  the  satisfactory  installation  of 
the  instrumentation  and  other 
equipment  noted  in  this  evaluation,  the 
planned  modifications  to  the  shift 
supervisor's  office  and  the  plans  for 
control  of  SRO  in  the  control  room  are 
sufficient  to  meet  the  intent  of  the  rule. 
They  are,  therefore,  acceptable. 

We  require,  however,  that  the 
licensee's  administrative  procedures 
include  requirements  that: 

•  The  SRO  spend  at  least  some 
minimum  time  each  hour  in  the  control 
panel  area  so  as  to  maintain  a 
continuing  awareness  of  plant  status. 

•  The  SRO  must  be  present  in  the 
control  panel  area  during  initial  startup 
and  approach  to  power,  recovery  from 
an  unplanned  or  unscheduled  shutdown, 
or  significant  reduciton  in  power,  and 
immediately  following  notiHcation  of  an 
unplanned  plant  transient. 

•  The  SRO  must  be  present  in  the 
control  panel  area  at  all  times  during  a 
declared  plant  emergency. 

We  do,  however,  want  to  better 
understand  how  this  arrangement  will 


work  in  practice.  We,  therefore,  require 
that  the  licensee  submit  a  report  at  the 
end  of  one  year  of  operation  (following 
restart  from  the  refueling  outage)  which 
provides  an  evaluation  of  operations 
using  the  shift  supervisor's  office  as  a 
part  of  the  control  room.  The  report 
should  include  data  on  such  matters  as: 
•*The  approximate  response  time  of 
the  SRO  from  the  office  to  the  panel 
area. 

•  The  number  of  times  SRO 
assistance  in  the  panel  area  was    • 
requested  by  a  control  operator. 

•  The  number  of  times  the  SRO 
proceeded  to  the  panel  area  on  his  own 
initiative  in  response  to  alarms  received 
in  the  shift  supervisor's  office. 

•  For  each  plant  emergency  or 
significant  off-normal  event,  describe 
the  location  in  the  plant  and  the  ongoing 
activities  of  both  the  Shift  Supervisor 
and  the  other  senior  reactor  operator  at 
the  onset  of  the  emergency  or  off-normal 
event,  and  the  immediate  response 
actions  of  each. 

•  The  percentage  of  time  actually 
spent  in  the  panel  area  by  an  SRO. 

•  Such  other  matters  as  the  licensee 
deems  relevant  and  of  interest. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest,  and 
hereby  granted  the  following 
exemptions  with  respect  to  the 
requirements  of  §  50.54  of  10  CFR  Part 
50: 

The  shift  supervisor's  office  shall  be 
considered  to  be  part  of  the  control 
room  at  the  Monticello  Nuclear 
Generating  Plant  for  purposes  of 
meeting  the  requirements  of  10  CFR 
50.54(m)(2](iii).  Provided  the  following 
conditions  are  met: 

1.  The  key  to  the  security  door 
between  the  shift  supervisor's  office  and 
the  control  room  must  be  immediately 
available  in  the  shift  supervisor's  office, 
and 

2.  The  licensee  must  submit  a  report  to 
the  NRC  one  year  after  resuming 
operation  from  the  present  outage 
providing  information  described  in 
Section  III  of  this  report. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(49  FR  45085).  ^ 

Dated  at  Bethesda.  Maryland  this  14th  day 
of  November,  1964. 


i. 
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For  the  Nuclear  Regulatory  Commisison. 
Frank  |.  MiragUa. 

Acting  Director,  Division  of  Licensing,  Office 
of  Nuclear  Reactor  Regulation. 

ire  Doc  M-3(W1S  Filed  11-23-M:  8:45  ami 
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IDocket  No.  50-87] 

WestinghouM  Electric  Corp.,  Nuclear 
Training  Reactor;  Finding  of  No 
Significant  Environmental  Impact 
Regarding  Proposed  Amendment  to 
Facility  Operating  License  No.  R-119 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  R-119  for  the 
Westinghouse  Electric  Corporation 
Nuclear  Training  Reactor  located  in 
Zion.  Illinois. 

The  amendment  will  renew  the 
operating  license  until  January  28,  2002, 
in  accordance  with  the  licensee's 
application  dated  December  18, 1981,  as 
supplemented.  Opportunity  for  hearing 
was  afforded  by  the  Notice  of  Proposed 
Renewal  of  Facility  License  published  in 
the  Federal  Register  on  January  29. 1982, 
at  47  FR  4372. 

Continued  operation  of  the  reactor 
will  not  require  alteration  of  buildings  or 
structures,  will  not  lead  to  changes  in 
effluents  released  from  the  facility  to  the 
environment,  will  not  increase  the 
probability  or  consequences  of 
accidents,  and  will  not  involve  any 
unresolved  issues  concerning  alternative 
uses  of  available  resources.  Based  on 
the  foregoing  and  on  the  Environmental 
Assessment,  dated  November  1, 1984  the 
Commission  concludes  that  renewal  of 
the  license  will  not  result  in  any 
significant  environmental  impacts. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  of  this 
action  and  has  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  has  determined  not  to 
prepare  an  Environmental  Impact 
Statement  for  the  proposed  action. 

Summary  of  Environmental  Impacts  as 
Described  in  the  Environmental 
Assessment 

The  proposed  action  would  authorize 
the  licensee  to  continue  operating  the 
reactor  in  the  same  manner  that  it  has 
been  operated  since  January  28, 1972. 
The  environmental  impacts  associated 
with  the  continued  operation  of  the 
facility  are  discussed  in  an 
Environmental  Assessment  associated 
with  this  action.  The  Assessment 


concluded  that  continued  operation  of 
the  Westinghouse  reactor  for  an 
additional  18  years  will  not  result  in  any 
significant  environmental  impacts  on 
air,  water,  land  or  biota  in  the  area,  and 
that  an  Environmental  Impact  Statement 
need  not  be  prepared.  These  conclusions 
were  based  on  the  following: 

(a)  The  excess  reactivity  available 
under  the  technical  specifications  is 
insufficient  to  support  a  reactor 
transient  generating  enough  energy  to 
cause  overheating  of  the  fuel  or  loss  of 
integrity  of  the  cladding; 

(b)  The  expected  consequences  of  a 
broad  spectrum  of  postulated  credible 
accidents  have  been  considered, 
emphasizing  those  likely  to  cause  loss  of 
integrity  of  fuel-element  cladding.  The 
staff  performed  conservative  analyses  of 
the  most  serious  credible  accidents  and 
determined  that  the  calculated  potential 
radiation  doses  in  unrestricted  areas  are 
small  fractions  of  10  CFR  Part  20 
guidelines: 

(c)  The  radiological  effluent  control 
systems  ensure  that  releases  of 
radioactive  wastes  from  the  facility  are 
within  the  limits  of  10  CFR  Part  20  and 
are  as  low  as  is  reasonably  achievable 
(ALARA);  and 

(d)  The  licensee's  technical 
specifications,  which  provide  limiting 
conditions  for  the  operation  of  the 
facility,  are  such  that  there  is  a  high 
degree  of  assurance  that  the  facility  will 
be  operated  safely  and  reliably. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
license  renewal  dated  December  18, 
1981,  as  supplemented,  the 
Environmental  Assessment,  and  the 
Safely  Evaluation  Report  prepared  by 
the  staff  (NUREG-1083). 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW,  Washington,  D.C.  20555.  Copies 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Copies  of  NUREG-1083  may  be 
purchased  by  calling  (301)  492-9530  or 
by  writing  to  the  Publication  Services 
Section.  Document  Management  Branch, 
Division  of  Technical  Information  and 
Document  Control,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  2055.1;  or  purchased  from  the 
National  Technical  Information  Service, 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

Dated  at  Bethesda,  Maryland. 


For  the  Nuclear  Regulatory  Commission. 
Deimis  M.  Ciutchfield. 

Assistant  Director  for  Safety  Assessment, 
Division  of  Licensing. 
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Advisory  Committee  on  Reactor 
Safeguards,  Sut>commlttee  on  Safety 
Pttilosophy,  Tectinology  and  Criteria; 
Meeting 

The  ACRS  Subcommittee  on  Safety 
Philosophy,  Technology  and  Criteria 
will  hold  a  meeting  on  December  12, 
1984,  Room  1167, 1717  H  Street,  NW. 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesday,  December  12. 1984-4:00 
p.m.  until  the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
NRC  Staffs  draft  report  on  the  use  of 
the  proposed  safety  goals  over  the  trial 
two-year  period. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept. 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Siafi.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  sta^  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff. 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Dr. 
Richard  Savio  (telephone  202/634-3267) 
between  8:15  a.m.  and  4:15  p.m..  EST. 
Persops  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
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scheduled  meeting  to  be  advised  of  any 
changes  in  scheduJe,  etc..  which  may 
have  occurred. 

Dated:  November  2a  1984. 

Mottoa  W.  Libwkiii, 

Assisianl  Executive  Director  for  Project 
Review. 
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Advieory  Committee  on  Reactor 
Sefe9iieitle,  Suhconimltlee  on  Humen 
Factors;  Meieling 

The  ACRS  Subcommittee  on  Human 
Factors  will  hold  a  meeting  on 
December  11, 1984.  Room  1046, 1717  H 
Street.  NW,  Washington.  DC 

Portions  of  this  meeting  dealing  with 
the  proposed  NRC  Research  budget  for 
FY  1986  will  be  closed.  Such 
discussions,  if  held  in  public  session, 
might  result  in  the  premature  disclosure 
of  information  which  would  in  turn 
frustrate  the  Commission's  ability  to 
implement  the  affected  programs 
effectively. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Tuesday,  December  11, 1984—8:30 
ajn.  until  the  conclusion  of  business 

The  Subcommittee  will  review  the 
status  of  Human  Factors  Research  in 
preparation  for  the  next  Committee 
report  to  the  Congress  on  reactor  safety 
research.  The  Subcommittee  will  also 
discuss  some  of  the  results  produced 
from  the  NRR  Human  Factors  Program 
Plan. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
conciUTcnce  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  respective  consultants,  and  other 
interested  persons  regarding  this  review. 


Further  information  about  topics  to  be 
discussed,  whether  the  meeting  has 
been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Richard  Major  (telephone  202/634-1413) 
between  8:15  a.m.  and  5:00  p.m..  EST. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  November  19. 1964. 

Morton  W.  Libukin. 

Assistant  Executive  Director  for  Project 
Review. 

IFF  Ooc  M-aoeil  FiM  11-2»-a«:  t-HS  am) 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

(No.  160-3] 

Delagatlon  of  Autftodty  To  Provide 
Relief  for  Lose,  Theft,  Destruction, 
Mutilation,  or  Defacement  of 
OtMigations,  to  Provide  Requirements 
for  Indemnity  Bonds,  and  To  Grant 
Relief  for  Interest  Coupons  Attactisd 
to  an  Obligation 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Treasury  under  31 
U.S.C.  321(b).  and  by  virtue  of  the 
authority  delegated  to  me  as  Fiscal 
Assistant  Secretary  by  Treasury 
Department  Order  No.  101-5, 1  hereby 
delegate  to  the  Commissioner  of  the 
Public  Debt  the  authority  prescribed 
under  31  U.S.C.  3125  to  do  the  following: 

(1)  Provide  relief  for  the  loss,  theft, 
destruction,  mutilation,  or  defacement  of 
an  obligation  identified  by  number  and 
description. 

(2)  Prescribe  the  form,  amount,  and 
surety  or  security  requirements  for  an 
indeminity  bond  required  as  a  condition 
of  relief  if  the  obligation  is  payable  to 
bearer  or  assigned  so  as  to  become 
payable  to  bearer  and  is  not  proven 
clearly  to  have  been  destroyed. 

(3)  Provide  relief  for  interest  coupons 
claimed  to  have  been  attached  to  an 
obligation  upon  a  determination  that  the 
coupons  have  not  been  paid  and  have 
been  destroyed  or  will  not  become  the 
basis  of  a  vahd  claim  against  the 
Government. 

The  authority  delegated  above  may  be 
redelegated  by  the  Commissioner  of  the 
Public  Debt. 


I  hereby  ratify  and  confirm  any 
actions  heretofore  taken  by  the 
Commissioner  of  the  Public  Debt  or  his 
delegates  in  exercise  of  the  authority 
previously  delegated  to  them  pertaining 
to  this  subject  matter. 

This  Order  supersedes  the  authorities 
shown  on  the  attachment  to  this  Order. 

Dated:  November  13. 1964. 
Carole  lonaa  DinaeB, 

Fiscal  Assistant  Secretary. 

Authorities  Superseded  by  Department 
of  the  Treasury  Order  No.  160-3 

Dated:  November  13, 1964. 

Replacement  of  Lost  Securities 

Delegation  to  the  Commissioner  of  the 
Public  Debt  from  the  Secretary  of  the 
Treasury,  dated  April  26,  1949. 

Delegation  to  the  Assistant  Chief  in 
Charge.  Division  of  Loans  and  Currency. 
Chicago  Branch,  from  the  Fiscal 
Assistant  Secretary,  dated  June  1, 1950. 

Delegation  to  the  Chief,  Division  of 
Loans  and  Currency  from  the  Secretary 
of  the  Treasury,  dated  April  21, 1952. 

Memorandum  to  Miss  Crawford  from 
Mr.  Dean,  dated  September  7. 1956. 

Delegation  to  the  Manager,  Claims 
Section,  from  the  Fiscal  Assistant 
Secretary,  dated  September  8, 1952. 

Memorandum  to  Miss  Crawford  from 
Mr.  Dean,  dated  September  10. 1956. 

Delegation  to  the  Commissioner  of  the 
F>ublic  Debt  from  the  Fiscal  Assistant 
Secretary,  dated  December  3, 1956. 

Delegation  to  Mr.  Thompson  from  Mr. 
Peyton,  dated  December  20, 1956. 

Delegation  to  the  Commissioner  of  the 
Public  Debt  from  the  Fiscal  Assistant 
Secretary,  dated  July  20. 1962. 

Redelegation  to  the  Deputy 
Commissioner  in  Charge  of  the  Chicago 
Office  from  the  Commissioner  of  the 
Public  Debt,  dated  July  20, 1962. 

Memorandum  to  Mr.  Stephenson  from 
Mr.  Merritt,  dated  August  10, 1966. 

Memorandum  to  Mr.  McCeoghegan 
from  Mr.  Hintgen,  dated  November  1, 
1972. 

Memorandum  to  Director,  Division  of 
Transactions  &  Rulings  from  the  Acting 
Assistant  Commissioner,  dated 
February  20. 1975. 

Memorandum  to  Miss  Aanerud  from 
Mr.  Gardner  dated  March  26. 1975. 

Approval  of  Bonds  of  Indeminity 

Delegation  to  the  Commissioner  of  the 
Public  Debt  from  the  Secretary  of  the 
Treasury,  dated  April  26. 1949. 

Delegation  to  the  Commissioner  of  the 
Public  Debt  and  the  Chief,  Division  of 
Loans  and  Currency  from  the  Fiscal 
Assistant  Secretary,  dated  December  17. 
1951. 
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Delegation  to  the  Chief,  Division  of 
Loans  and  Currency  from  the  Secretary 
of  the  Treasury,  dated  April  21, 1952. 

Authorization  to  Wiley  M.  Fuller  and 
Arthur  P.  Coe  from  the  General  Counsel, 
dated  August  29, 1952. 

Delegation  to  Manager,  Claims 
Section,  from  the  Fiscal  Assistant 
Secretary,  dated  September  8, 1952. 

Delegation  to  the  Commissioner  of  the 
Public  Debt  from  the  Fiscal  Assistant 
Secretary,  dated  May  9, 1955. 

Delegation  to  the  Acting 
Commissioner  of  the  Public  Debt  from 
the  Fiscal  Assistant  Secretary,  dated 
August  4, 1955. 

Treasury  Department  Order  No.  164-1 
signed  by  the  Acting  Secretary  of  the 
Treasury,  dated  March  26, 1956. 

Treasury  Department  Order  No.  177- 
18  signed  by  the  Acting  Secretary  of  the 
Treasury,  dated  March  7, 1960. 

Memorandum  to  W.T.  Heffelfinger 
from  the  Acting  Secretary  of  the 
Treasury,  dated  March  7. 1960. 

Memorandum  to  Miss  Palen  from  Mr. 
Coe,  dated  August  8, 1960. 

Memorandum  to  W.T.  Heffelfinger 
from  the  Fiscal  Assistant  Secretary, 
dated  September  13. 1960. 

Memorandum  to  Mr.  Stephenson  from 
Mr.  Merritt,  dated  September  13, 1960. 

Memorandum  to  the  Commissioner  of 
the  Public  Debt  from  the  Fiscal 
Assistant  Secretary,  dated  January  4, 
1962. 

Memorandum  to  Mr.  Stephenson  from 
Mr.  Merritt,  dated  January  4, 1962. 

Memorandum  to  the  Chief,  Division  of 
Loans  and  Currency  from  the 
Commissioner  of  the  Public  Debt,  dated 
July  27, 1962. 

Memorandum  to  the  Director,  Division 
of  Transactions  &  Rulings  from  the 


Acting  Assistant  Commissioner,  dated 
February  20. 1975. 

|FR  Doc  a«-30«M  Filed  ll-ZS-M:  8:4S  am) 
■HJJNO  OOOC  4aiO-40-M 


Customs  Ssrvlcs 
(T.D.  64-2341 

Customhouss  Broksr's  Llcsnss; 
CancsHation  With  Prs)udice  of 
Customhouse  Broker's  Ucense  No. 
2693 

Pursuant  to  section  641.  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1641).  and 
Part  111  of  the  Customs  Regulations,  as 
amended  (19  CFR  111.51(b]],  notice  is 
hereby  given  that  customhouse  broker's 
license  No.  2693  of  Femiccio  M.  Lisoni  is 
cancelled  with  prejudice. 
WiiUun  voD  RMb. 
Commissioner  of  Customs. 

(PR  Ooc  S4-3(M7  FUad  ll-O-M:  S:45  am) 


VETERANS  ADMINISTRATION 
Agency  Form  Undsr  0MB  Rsvlsw 

aocncy:  Veterans  Administration. 
action:  Notice. 

SUIMIARV:  The  Veterans  Administration 
has  submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  Department  or  Staff 
Office  issuing  the  form;  (2)  The  titl^  of 
the  form;  (3)  The  agency  form  number,  if 


applicable;  (4)  How  often  the  form  must 
be  filed  out:  (5)  Who  will  be  required  or 
asked  to  report:  (6)  An  estimate  of  the 
total  number  of  hours  needed  to  fill  out 
the  form;  and  (8)  An  indication  of 
whether  section  3504(h)  of  Pub.  L  96-611 
applies. 

AOOmsSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
OfHcer  (732),  Veterans  Administration. 
810  Vermont  Avenue.  NW,  Washington. 
DC  20420,  (202)  389-2146.  CommenU  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Dick  Eisinger,  Office  of 
Management  and  Budget  726  Jackson 
Place  NW.  Washington.  DC  20530.  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  November  16, 1964. 

By  direction  of  the  Administrator. 
Dominick  Onorato, 
Associate  Deputy  Administrator  for 
Information  Resources  Management 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Application  for  Home  I^oan  Guaranty 

3.  VA  Form  2e-1802a 

4.  On  occasion 

5.  Individuals  or  households;  Businesses 
or  other  for  profit 

6. 145,000  responses 
7. 108.750  hours 
8.  Not  applicable 

Hit  Doc  84-30*23  FiM  ll-2»-a«:  MS  aB| 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11 KX)  a.m..  December  7. 

1984. 

place:  2033  K  Street,  NW..  Washington, 
D.C..  8th  Floor  Conference  Room. 

status:  Closed. 

MATTBM  TO  BE  CONSIDERED: 

Surveillance  briefing. 

CONTACT  PERSON  FOR  FURTHER 
information:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

|Ht  Ooc  »*-30Bn  Filed  11-20-84:  4:20  pm| 
MUMQ  COOC  iSSI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11«)  a.m..  December  14. 
1984. 

place:  2033  K  Street.  NW..  Washington. 
D.C..  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  briefing. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc  84-30922  Filed  11-20-84:  4:20  pm| 
■UJNQ  COOE  nsi-OI-H 


coMMOomr  futures  trading 

COMMISSION 

TIME  AND  DATE:  11:00  a.m..  December  21, 
1984. 


PLACE:  2033  K  Street.  NW..  Washington. 
D.C..  8th  Floor  Conference  Room. 

STATUS:  December  28, 1984. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  briefing. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  ]ean  A.  Webb.  254-6314 
lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  84-30S23  Piled  11-20-84:  4:20  am| 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m..  December  28, 
1984. 

PLACE:  2033  K  Street,  NW.,  Washington, 
D.C.,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  briefing. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretory  of  the  Commission. 

|FR  Doc.  M-3a0Z4  Filed  11-20-84:  4:20  pm) 
BHJJNO  COOE  «S1-«1-H 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  change  in  subject  of  meeting. 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  that  the  previously 
announced  closed  meeting  on  November 
15. 1984  include  an  additional  item, 
which  was  closed  to  public  observation: 
Special  Assistance  to  Prevent 
Liquidation  Under  Section  208  of  the 
Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8]  and 
(9)(A)(ii). 

The  Board  voted  unanimously  to  add 
this  item  to  the  closed  agenda. 

The  previously  announced  items  were: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Appeal  Challenging  Preliminary 
Determination  of  Insurability  of  a  Share 
Certificate. 

Closed  pursuant  to  exemptions  (8)  and 
(9)(A)(ii). 

3.  Personnel  Actions.  Closed  pursuant  to 
exemptions  (2]  and  (6). 


The  meeting  was  held  at  11:00  a.m..  in 
the  Ala  Moana  Americana  Hotel. 
Honolulu,  Hawaii. 

FOR  MORE  INFORMATION  CONTACT: 

Rosemary  Brady,  Secretary  of  the  Board. 
Telephone  (202)  357-1100. 
Rosemary  Bra^y. 
Secretary  of  the  Board. 

(FR  Ooc.  84-3(ieS8  Filed  11-21-84: 12:23  pn| 
BtUMQCOOE  7S3S-01-M 


PAROLE  COMMISSION 

Pursuant  To  The  Government  In  The 
Sunshine  Act  Pub.  L  94-409  (5  U.S.C. 
552b). 

AGENCY  HOLDING  MEETING:  U.S.  Parole 
Commission,  National  Commissioners 
(the  Commissioners  presently 
maintaining  offices  at  Chevy  Chase, 
Maryland,  Headquarters). 

TIME  AND  DATE:  Tuesday,  November  27. 
1984—2:00  p.m. 

place:  Room  420-F.  One  North  Park 
Building.  5550  Friendship  Boulevard. 
Chevy  Chase,  Maryland  20815. 

STATUS:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 

MATTERS  TO  BE  CONSIDERED:  Referrals 
from  Regional  Commissioners  of 
approximately  four  cases  in  which 
inmates  of  Federal  prisons  have  applied 
for  parole  or  are  contesting  revocation 
of  parole  or  mandatory  release. 

CONTACT  PERSON  FOR  MORE 
information:  Linda  Wines  Marble, 
Chief  Analyst,  National  Appeals  Board, 
United  States  Parole  Commission,  (301) 
492-5987. 

Dated:  November  21, 1984. 
losepb  A.  Barry. 

General  Counsel,  United  States  Parole 
Commission. 

(FR  Doc  84-30992  Filed  11-21-84:  2:17  pin| 
BiLUNQ  COOC  4410-01-M 


UNIFORMED  SERVICES  UNIVERSITY  OF  THE 
HEALTH  SCIENCES 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  49  FR  45829, 
November  20, 1984. 

TIME  AND  DATE:  8:00  a.m.,  November  19. 
1984. 
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PLACC  Uniformed  Services  University  of 
the  Health  Sciences.  Room  D3-001.  4301 
Jones  Bridge  Road.  Bethesda.  Maryland 
20814-4799. 

STATUS:  Open— under  5  U.S.C. 
552b(e)(3)  Government  in  the  Sunshine 
Act. 

MATTERS  CONSIDERED: 

8KK)  Meeting — Board  of  Regents 

(1)  Approval  of  Minutes — September  10. 1984; 
(2)  Faculty  Appointments:  (3)  Report — 
Associate  Dean  for  Operations:  (a)  Budget, 
(b)  Program  Budget  Decision  079  and 
University  Response,  (c)  Construction 
Update:  (4)  Report— President,  USUHS:  (a) 
Graduate  Program:  (1)  Certirication  of 
Graduate  Students,  (2)  Continuing  Medical 


Education  (CME)  Program:  (b)  F.  Edward 
Hebert  School  of  Medicine:  (1)  Reciprocal 
Training  Programs.  (2)  Memoranda  of 
Understanding  with  United  Kingdom.  (3) 
Institutional  ProHle:  (c)  Henry  M.  Jackson 
Foundation  for  the  Advancement  of 
Military  Medicine — Letters  to  House  and 
Senate  Leadership;  (d)  Report  on  Audit 
Report;  (e)  Informational  Items:  (5) 
Comments  by  Members,  Board  of  Regents; 
(6)  Comments  by  Chairman,  Board  of 
Regents. 
Regent  members  Olch,  Mayer,  Cavazos. 
Coleman,  Lambird,  Hill,  Peterson. 
O'Rourke.  and  Luhrs  determined  by 
unanimous  recorded  vote  that  the  meeting 
of  November  19, 1984  be  called  with  less 
than  one  week's  prior  notice  and  directed 


the  issuance  of  this  notice  at  the  earliest 
practicable  time.  5  U.S.C.  552b(e)(1).  A 
record  of  the  meeting  is  available  for 
review. 
New  Business 

Scheduled  Meetings:  January  18. 1985. 
CONTACT  PERSON  FOR  MORC 
INFORMATION:  Donald  L  Hagengruber. 
Executive  Secretary  of  the  Board  of 
Regents.  202/295-3049. 

Dated:  November  20. 1984. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

|FR  Doc  84-30074  Filed  14-21-84: 12:23  pin| 
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.44724 

54.._ 

.44724 

44758 

400 

.45444 

408 

.46383 

420 

.44480 

421 

.44476 

422 

.46396 

424 

425 

431 

432 



"•"*"••*" 

.44485 

.44490 

.46400 

44496 

436 

437 

438 





.46405 

.46149 

46409 

725 

.44103 

800 

.45751 

46414 

910 

.44299 

971.„ 

.45592 

982 

.44500 

984 

1007 

1464 



!r45752 
.44745 

.44299 
.44760 
.44103 

1772 

-45754 

8CFR 

238 

- 

46347 

292 

.44084 

9  CFR 

50 

.44273 

78 

81...„ 

92 

44987 

.44087.45111 

45110 

45741 

.44088 

97 

.45843 

113 

.45845 

114 

.45845 

354 

.44091 

■* , 

I'lUfiuseu 

92 

Rules: 

.44501 

381 

44640 

10  CFR 

50 

1046 

.45112.45114 

45571 
.46097 

rroposed  Rules: 

40 

.46418 

46425 

50 

.44645 

46428 

55 

.46428 

71 

.44502 

210 

.45445 

605 

.44590 

11  CFR 

6 


. 44091 


12  CFR 

204 

207 


44448 
.43946 


II 
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220 „ „..„.  43946 

221 _.....  43946 

224 „ 43946 

303 44746 

308 44746 

545 45846 

563 45115,  45846 

701 44993.  46105 

795 44993 


5 45007 

8... 45102.  45592 

13CFR 

105 „ _ 45742 

120 _.....  44091 


.44062 


107.. 


™„  44422 

_..„.  44422 


14CFR 

1 
27 

29 44422 

39 44093,  44094.  44449. 

44621,  44890,  44987,  45416. 

45417,  45743-45746,  46105 

43 44602,  45418 

71..„ 44450.  45418.  45747 

73 44096,  44451.  45418 

91 44422 

97 44990,  46106 

255 44451,  46347 


44766 

46006 


Ch.  I..... 
Ch.H.„. 


39 _ 4501 1,  45755 

71 44104.  44650,  45011. 

4S1 66-451 71. 45756,  45757. 

46153-46155 

73 _ 45011.  4^168.  45169 


15CFR 

7 _ „. 

8c 

- 44622 

45861 

303 

44651 

320.™  

...44903.  45757 

16CFR 

305 

....45115-45117 
44200 

455 

45692 

1212 

46108 

1700- 

44455 

300 

44913 

303 

44913 

17CFH 

1 „..  45418 

3 4541 8 

15 461 16 

17 _ 461 16 

33 _ 44891 

140 45418 

145 45418 

200..._ 43950.  45847 

240...„ 451 1 7 


...44105 
...45015 
...45015 


1 

140 

144 


239 

45172 

240 

46156 

274 

45172 

1SCFR 

3 

44273 

37 

46351 

154 „ 

46353 

157 

44275 

271 

44201  44993 

274 

44275 

284   

44275 

341  

44628 

356 ™ 

44628 

380 

44628 

361 _ 

44628 

375 ~ 

.44273.44275 

381 

385 

.44273,  44275 
.44273.  44275 

389 

44273 

271 44217 

430 

45174.  45175 
44105 

19CFR 

4 

.44867.46118 

6. 

7„ 

44867 

44867 

10 

11 

.44667,46363 
44867 

12 

44867 

18 

44867 

19 

44867 

24 

.44867.46118 

54 

101 .. 

44867 

44867 

112. 

44867 

113 

..„ 44867 

114 

44867 

123 

44867 

125 

44867 

127 

44867 

132 

44867 

133 

134 

.„ 44867 

44867 

141 

142 

44867 

44867 

144 

145 

44867 

44867 

146 

147...„ 

...„ 44867 

44867 

148 

44867 

151 „ „ 

162 

44867 

44867 

172 

44867 

174 „ 

44867 

191 

44867 

210 

46123 

113 

46161 

141 

....„ 46161 

172 

46161 

175 

..46162,46163 

353 

45593 

355 

45593 

20CFR 

395 

44277 

404 43951 

410 

44458.  45420. 

46365 

46365 

416 

._ 46365 

422 

46365 

21CFR 

74 

44096 

178 

.44994 

193 

.44458 

45123 

361 

44459 

430 

.44460 

436 

.44460 

442 

.44460 

510 

520 

.44285 

45123 
.44894 

522 

.45123 

529 

.45420 

540 44749 

546 

45420 

45421 
.45422 

556 

.45421 

46371 

558 

.46371 

561 

.45124 
.44630 

45848 

573 

45124 

PropoMdRulM: 
146 

.44652 

184 

.46164 

193 

.45869 

450 

.44919 

510 

.45593 

511 „. 

.44766 

22CFR 

220 

.44631 

41 

.44820 

23CFR 

140 

.45577 

24CFR 

44 

.46140 

205 

.45125 

207 

..44750 

.45125 

213 

.45125 

220 

.45125 

221 

.45125 

232 

.45125 

238 „ 

.45125 

250 

.45125 

255 

.44750 

300 

.45128 

511 

.44066 

905 

..44285 

965 

.44982 

26CFR 

5h 

.43951 

41.... 

..45649 

48 

..45849 

301 

..44460 

PropOMd  RuIm; 

1 44300,  45449.  45450 

41 44300,  44310,  44921, 

46167 
48 44300.  44310.  44921. 

46167 

51 45758 

301 „ 45452 

27CFR 

9 44202,  44895 

4 4421 7.  45018 

5 44921 

55 44922 

1 78 44922 

240 44217 

28CFR 

0 46371 

2 44097 


15  

. 44995 

511 

.44056 

PropoMd  Rules: 

545.        

. 44059 

29CFR 

530 

.44262 

1601 

.45424 

1952 

.44202 

2619 

..45129 

Proposso 
2617 

RuIm: 

.44106 

2640 

.45018 

2648 

..45018 

30CFR 

906 

..  46372 

915 

..44206 

917 

.44750 

935 

.43952,  44461 
RutoK 

.44996 

m -  ■  |i 

PrOpOVMI 

250 

..44924 

616 

..45595 

817 

..  45595 

855. 

.45595 

914 

..46167 

917 

.44653 

920 

.43974 

931 

..44769 

938 

948 

..43974 
..46168 

31CFR 

5 

..  45578 

33CFR 

100 45579.  45580.  45758 

117 43953-43956.  44207, 

44632.45130.45580 
165 44632 


117 43975,  44925.  45596 

1 26 45597 

157 46440 

160 45597 

165 44926 

34CFR 


n  ■  Bb^^^m 

I'lUflUMU  RUMV 

Ch.  VI 

45834 

76 

45834 

208 

45834 

280„ 

46169 

300 

46252 

350 

46244 

352 

46244 

358 

46244 

359 

46244 

36CFR 

PropoMd  Rui««: 
13  

46441 

223 

44109 

291 

45117 

1121 

44310 

38CFR 

3 

1 

.44099,45130 
45870 

21 

46441 

39CFR 

10 „.. 

45130 
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111 46141 

265 44286 

40CFR 

52 44099,  44208.  44287. 

44463.44996.46141 

60 44633.  45424 

61 44633 

81 '.. 45131 

86 44740 

1 24 , 45292 

1 44 45292 

1 46 45292 

147 45292 

180 44464-44467.  45132, 

45849-45854 

261 44978 

265 46094 

704 451 33,  45425 

707 45581 

721 „ 46373 

723 46066 

761 44634 

775 44997 

Proposed  Rutet: 

50 „ 44770,  45871 

51 44770,  44878 

52 43976.  43977.  44110. 

44505. 44927. 461 78,  45761  - 

45765,  45872. 46442 

53. 45871 

58 45871 

65 46443 

81 43977.  45031 

147 441 1 1 

1 52 45873 

1 57 ;. 45873 

1 58 45873 

1 62 45873 

1 70 45181 

1 80 46443 

261 4471 8 

271 44111,  44312,  44506, 

45452.  45874.  46443 

406.. _ 44928 

407... „ 44928 

408 _ 44928 

409 44928 

411 44928 

422 44928 

424 44928 

426 44928 

431 „ 44928 

432 44928 

439 44928 

712 44218,  45598 

716 44220,  45602 

799 45606,  45610 

41  CFR 

50-201 45855 

Ch.  101 44468 

101-20 44469 

101-41 44470 

101-47 44471 

Ch.  201 45748 

42  CFR 

36 44288 

400 45431 

403 44472 

405 44472 

441 45431 


43  CFR 

Public  Land  Ordsrs: 

1821 44473 

6547  (corrected  by 

PLO  6577) 44997 

6577 44997 

6578 46144 

6579 461 44 

6580 46145 

Proposed  Rules: 

3 1 60 44655 

3420 44221 

44  CFR 

64 44751,45133 

65 45134.45135 

67 45136 

Proposed  Rules: 

67 45181 

45  CFR 

801 44473 

Proposed  Rules: 

95 4561 7 

201 45558 

205 45558 

206 45558 

225 45558 

232 45558 

233 45558 

234 45558 

235 45558 

237 45558 

46  CFR 

310 45857 

500 44362 

501 44362 

502 44362 

503 44362 

504 44362 

505 44362 

538 45364 

572- 45320 

580 45364 

585 45397 

587 .-...45397 

Proposed  Rules: 

67 45623 

510 461 74 

47  CFR 

0 45582 

2 44101.44997 

15 44210 

25 44751 

31 44289.  46378 

43 44289 

69 46383 

73 43957.  44101,  45139- 

45146. 45583-45587, 46386 

74 45155 

76 45431 

Proposed  Rules: 

0 45454 

1 45454 

2 45766,  45875 

73 44113,  44114.  45186, 

45625,  45875,  46444-46448 
90 44223.  45454,  45875 

48  CFR 

Proposed  Rules: 

1480 : 45187 


1 803 451 94 

1804 ^., 45194 

1 805 .;.. 45 1 94 

1 81 2 451 94 

1813 45194 

1814 45194 

1815 45194 

1816 45194 

181 7 „ 451 94 

1825 45194 

1827 45194 

1 831 451 94 

1 832 „.. 451 94 

1835 45194 

1842 45194 

1844 45194 

1 845 „.'...  451 94 

1 852 451 94 

49  CFR 

1 44102,  46145 

171 45749 

1 73 43963,  45749 

1 75 „. 45749 

1 7a 43965 

1 79 ^ 43963 

391 , 4421 0 

395 _ 461 45 

392 44210 

571 44899,  46386 

575 44751 

1033 ^ 46392 

1160 i 45858 

1165 45858 

1168 „ 45858 

1 181 45858 

1182 „ 45858 

Proposed  Rules: 

23 44772 

1 72 ^. 45627 

1 73 45627 

1 95 /; 44928 

542 i 45629 

1102 ,-„....44224 

50  CFR 

17 43965,  44753,  45160 

258 44474 

61 1 44757 

620 44102 

652 45164.  45859 

661 46148 

663 44638,44901 

671 44757 

676 44998 

Proposed  Rules: 

17 44507,  44712,  45766. 

45880-45887,46174 

222 44774 

227 44774 

61 1 44655,  461 77 

630 45888 

672 44655 

675 44655 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws. 

Last  List  November  16,  1984. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly  It  is  arranged  In  the  order  of  CFR  titles,  prices, 
and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  ttiat  has  t)een  issued  since  last 
week  and  whk:h  Is  now  available  for  sale  at  ttie  Government 
Printing  Offk:e. 

New  units  issued  during  the  week  are  announced  on  the  back  cover 
of  the  daily  Federal  Register  as  they  t>ecome  available. 
A  ctiecklist  of  current  CFR  volumes  composing  a  complete  CFR  set 
also  appears  In  the  latest  issue  of  tt>e  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S550 
domestic,  $137.50  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Documents.  Government  Printing 
Office.  Washington,  DC.  20402.  Charge  orders  (VISA,  MasterCard, 
or  GPO  Deposit  Account)  may  t>e  telephoned  to  the  GPO  order 
desk  at  (202)  783-323S  from  8:00  a.m.  to  4:00  p.m.  eastern  time, 
Monday— Friday  (except  holidays). 

THia  Prtce       Revision  CM* 

Jon.  1,  1984 
Jon.  1.  1984 
Jan.  1.  1984 

Jan.  1,  1984 
Jon.  1.  1984 
km.   1.  1984 

Jon.  1.  1984 

Jon.  1.  1984 

Jan.  1.  1984 

Jon.  1,  1984 

Jan.  1,  1984 

Jan.  1.  1984 

Jan.  1,  1984 

Jan.  1,  1984 

Jan.  1,  1984 

Jan.  1,  1984 

Jan.  1.  1984 

Jan.  1.  1984 

Jan.  1,  1984 

Jan.  1.  1984 

Jan.  1.  1984 

Jan.  1.  1984 

Jan.  1,  1984 

Jan.  1.  1984 
Jan.  1,  1984 

Jon.  1,  1984 

Jan.  1.  1984 

Jan.  V  1984 

Jan.  1,  1984 

Apr.  1,  1984 

Jan.  1,  1984 

Jan.  1.  1984 

Jon.  1,  1984 

Jan.  1,  1984 

km.  1,  1984 

iw.  1.  1984 
Jan.  1,  1984 
Jan.  1.  1984 
Jon.  1.  1984 
Jon.  1,  1984 

Jon.  1.  1984 
Jon.  1.  1984 


1,  2  (2  RKWvtd) $6.00 

3  (1983  Convteion  and  Pom  100  and  101) 7.00 

4 _ 12.00 

SPwIs: 

1-1199 _ ™ 13.00 

1—1199  (SpMn  Suppliniint) »...„.......»..»«.•.....«.  Nom 

1200-Cnd.  6  (6  Rts«rved) 6.00 

13.00 
12.00 
14.00 
13.00 
13.00 

7.S0 
13.00 
13.00 
14.00 
12.00 

9.S0 

7.50 
13.00 

«.00 
14.00 
13.00 

7.00 

13.00 
9.50 

14.00 
12.00 
12.00 
13.00 
7.50 

9.00 
14.00 

9.50 
14.00 
13.00 


71 

0-45.. 

46-51. 

52 

53-209 

210-299 

300-399 

400-699 

700-899 

900-999 

1000-1059. 
1060-1119. 
1120-1199. 
1200-1499. 
1500-1899. 
1900-1944. 
1945-fad„. 
8. 

•  Parts: 

1-199 

200-M... 


101 

0-199 

200-399.. 
400-499.. 
500-End... 
11 


121 

1-199 

20O-299.. 
300-499., 
SOO-{nd... 
13 

14  Parte 

1-59 13.00 


60-139 

140-199 

200-1199 

1200-M 

15  Parts: 

0-299 „ 7.00 

300-399 „.„ 13.00 


13.00 
7.00 

13.00 
7.50 


Title 

400-End „ „ 12.00 

1<  Parts: 

0-149 9.00 

150-999 _ 9.50 

1000-Cnd _ 13.00 


14.00 
13.00 


17 

1-239... 
240-€nd 

ISPsrts: 

1-149 12.00 

150-399 „ „ 15.00 

400-End 6.50 

19 17.00 


7.50 
13.00 
14.00 


201 

1-399 

400-499. 
SOO-Cnd... 


21  Parts: 

1-99 9.00 

100-169 12.00 

170-199 12.00 

200-299 4.25 

300-499 ,..  14.00 

500-599 13.00 

600-799 6.00 

800-1299 9.50 

1300-tnd 6.00 

22 „ 17.00 

23 13.00 

24Psrts: 

0-199 8.00 


14.00 

6.00 

. . 12.00 

«. 9.50 

14.00 

26  Parts: 

ii  1.0-1. 169 14.50 


200-499... 
500-699... 
700-1699. 
1700-fatd.. 
2S 


§S  1.170-1.300.. 
if  1.301-1.400.. 
ii  1.401-1.500.. 
ii  1.501-1.640.. 
ii  1.641-1.850.. 


10.00 
7.50 
13.00 
12.00 
12.00 

ii  1.851-1.1200 14.00 

ii1.1201-End „ 17.00 


2-29 

30-39 

40-299 

300^99... 
500-599.... 
600-M 

27  Parts: 

1-199 

20O-M 

28 


13.00 

9.00 

14.00 

9.50 

~IIZ~"™!!!""™""!"I"!.!!"1""!™...  5.50 

13.00 

„..  12.00 

13.00 

29  Psrts: 

0-99 14.00 

100-499 6.50 

500-899 14.00 

900-1899 „. 7.50 

1900-1910 '. 15.00 

1911-1919 „ 5.50 

1920-M 14.00 

SOParts: 

0-199 7.00 

200-699 5.50 

700-End 13.00 

31  Parts: 

0-199 

200-End 


Revision  Date 
Jan.  1.  1984 


BOO 
9.50 


Jan. 

Jan. 

Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr 

Apr 
Apr 
Apr 

Apr 
Apr 
Apr. 
Apr 
Apr. 
Apr 
Apr 
Apr 
•Apr 
Apr 

Apr 
Apr 
Ml 

July 
July 

Wy 

July 
July 

Ml 
Ml 

Mr 
My 
Oct. 

July 
July 


,  1984 
,  1984 
,  1984 

.  1984 
,  1984 

.  1984 
.  1984 
.  1984 
.  1984 

,  1984 
,  1984 
.  1984 

.  1984 
.  1984 
.  1984 
,  1984 
.  1984 
.  1984 
.  1984 
.  1984 
,  1984 
,  1984 
.  1984 

.  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 

,  1984 
,  1984 
,  1984 
,  1984 
.  1984 
,  1984 
,  1984 
,  1984 
.  1984 
,  1984 
,  1984 
.  1984 
.  1980 
,  1984 

,  1984 
.  1984 
,  1984 

,  1984 

,  1984 

,  1984 

,  1984 

.  1984 

,  1984 

,  1984 

.  1983 
,  1984 
.  1984 

.  1984 
,  1984 


TMe 


Price      RevisionOate 


32  Parts: 

1-39.  Vol.  I 15.00 

1-39,  Vol.  I ^.. 19.00 

1-39,  Vol.  ■ 9.00 

190-399 13.00 

*400-629 „ 13.00 

630-699 12  00 

700-799 13.00 

800-999 9.50 

1000-M 6.00 

33Parta: 

1-199 14.00 

•200-6id 13.00 

34  Parts: 

1-299 14.00 

400-€nd _ 15.00 

35 7.50 

36  Parts: 

1-199 9.00 

200-€nd ... — . — . — . — 12.00 

37 8.00 

36Parts: 

•0-17 14.00 

18-M 9.50 

39... 8.00 

40Parta: 

1-51 

52 

53-60 

81-99 

100-149 


13.00 

14.00 

_ 18.00 

7.50 

_. 9.50 

150-189 6.50 

190-399 13.00 

400-424 6.50 

425-W 13.00 

41CtMptars: 

1,  1-1 10  1-10 13.00 

1.  1-11  to  Appondw,  2  (2  Resorvsd) 13.00 

3-6 .' 7.00 

' ~ 6.00 

• 4.50 

» -... 13.00 

10-17 9.50 

•18.  Vol.  I,  Pam  1-5 13.00 

*18,  Vol.  I,  Pom  6-19 13.00 

•18,  Vol.  N,  Parts  20-52 13.00 

19-100 13.00 

101 15.00 

102-bid. 9.50 


Julyl, 
Wyl. 
My  1. 
July  1. 
July  1, 
Juiyi, 
July  1, 
Julyl, 
Julyl, 
July  1. 

July  1. 
Julyl, 

Julyl, 
Julyl. 
Julyl. 
Julyl, 

Julyl, 
Julyl, 
July  1. 

Julyl, 
Julyl, 
Julyl, 

Julyl, 
Julyl, 
Julyl, 
Julyl, 
Julyl, 
Julyl. 
Julyl, 
Julyl. 
Julyl. 

Julyl, 
Julyl. 
Julyl, 
Julyl. 
Julyl, 
Julyl, 
Julyl, 
Julyl, 
Julyl, 
Julyl, 
Julyl, 
Julyl, 
Julyl. 


984 
984 
983 
984 
984 
984 
984 
984 
984 
984 

983 
984 

984 
984 
983 
984 

984 
984 
984 

984 
984 
984 

984 
984 
984 
983 
984 
983 
984 
983 
983 

984 
984 
983 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 


TKIe 

42  Parts: 

1-60 

61-399 

400-M 

43  Parts: 

1-999 

1000-3999. 

4000-M 

44 


PrtM       Rwlslofi  Dfltv 


- 12.00 

_ 7.50 

17.00 

» ; 9.00 

-.. 14.00 

7.50 

...— 12.00 

45  Parts: 

1-199 1 9.00 

200-499 .. 6.00 

500-1199 .„...; _..  12.00 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  910 

[Lemon  Reg.  491;  Lemon  Reg.  490  AmdL  1] 

Lemons  Grown  In  California  and 
Arizona;  Umltatlon  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  action  establishes  the 
quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  the  fresh 
market  at  260,000  cartons  during  the 
period  November  25-December  1, 1984, 
and  increases  the  quantity  of  lemons 
that  may  be  shipped  to  220,000  cartons 
during  the  period  November  18-24. 1984. 
Such  action  is  needed  to  provide  for 
orderly  marketing  of  fresh  lemons  for 
such  periods  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
DATES:  The  regulation  (Lemon 
Regulation  491)  becomes  effective 
November  25. 1984,  and  the  amendment 
(Lemon  Regulation  490)  is  effective  for 
the  period  November  18-24,1984. 
'for  further  information  contact: 
Williana  J.  Doyle,  Chief,  Fruit  Branch, 
F&V,  AMS,  USDA.  Washington.  D.C. 
20250.  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley.  Deputy  Administrator. 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 


The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
This  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  November  20, 
1984,  at  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  weeks.  The  committee 
reports  that  lemon  demand  is  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  and  amendment  are  based 
and  the  effective  date  necessary  to 
effectuate  the  declared  policy  of  the  act. 
Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting,  and  the  amendment  relieves 
restrictions  on  the  handling  of  lemons.  It 
is  necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
Cahfomia,  Arizona,  Lemons. 

PART  910-(  AMENDED] 

1.  Section  910.791  is  added  to  read  as 
follows: 

9910.791    Lemon  Regulation  491. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  25, 
1984,  through  December  1, 1984,  is 
established  at  260,000  cartons. 

2.  Section  910.790  Lemon  Regulation 
490  is  revised  to  read  as  follows: 


S  910.790    l.«mon  Regulation  490. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  18, 
1984,  through  November  24, 1984,  is 
established  at  220,000  cartons. 

(Sees.  1-19, 48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  November  21, 1984. 
Thomas  R.  Clark. 

Acting  Director.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 
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Packers  and  Stockyards 
Administration 

9  CFR  Part  204 

Organization  and  Functions 

agency:  Packers  and  Stockyards 
Administration,  USDA. 

action:  Final  rule. 

summary:  This  document  amends  Part 
204,  Chapter  II  of  9  CFR  to  update  and 
clarify  the  organization  and  functions  of 
the  Packers  and  Stockyards 
Administration  and  to  change  the 
delegations  of  authority. 
effective  date:  November  27, 1984. 
FOR  FURTHER  INFORMATION  CONTACT! 
James  L  Smith,  Deputy  Administrator 
(202)  447-7063. 

SUPPlfMENTARY  INFORMATION:  Changes 
in  language  have  been  made  to  provide 
a  clearer,  more  concise  explanation  of 
the  Agency's  organization  and  functions. 
Section  204.2,  Organization,  is  amended 
to  reflect  the  closing  of  the  Springfield. 
Illinois,  regional  office  and  reassignment 
of  the  States  in  that  region  to  the 
Indianapolis,  Indiana,  and  South  St. 
Paul,  Minnesota,  regional  offices. 

Section  204.3,  Delegation  of  Authority, 
is  amended  to  remove  the  special 
delegations  of  authority  to  the  branches. 
The  Division  Directors  continue  to  have 
full  authority  to  administer  the 
provisions  of  the  Packers  and 
Stockyards  Act  pertaining  to  their 
respective  functional  areas  and 
responsibilities  (including  the  power  of 
redelegation)  except  certain  specific 
reservations  contained  in  paragraph  (g) 
of  S  204.3.  Further,  the  delegation  to  the 
Regional  Supervisors  is  expanded  to 
include  specific  authority  to  determine 
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when  a  bond  is  inadequate  under 

S  201.30(f)  of  this  chapter  and  to  require 

the  appropriate  bond. 

List  of  Subjects  in  9  CFR  Part  204 

Organization  and  functions 
(Government  agencies).  Delegation  of 
authority  (Government  agencies). 
Requests  for  records  and  information. 

AHlhorily:  S  U.&C.  552. 

Done  at  Washington.  D.C  the  21»t  day  of 
Noveint>er.  1984. 

BM.  (Bill)  loBM, 

Administrator,  Packers  and  Stockyards 
Administration. 

Accordingly.  Part  204.  Chapter  II.  Title 
9  of  the  Code  of  Federal  Regulations  is 
revised  as  set  forth  below: 


PART  204— ORGANIZATION  AND 

FUNCTIONS 

PuttUc  Infonnatioa 

Sec 

204.1 

liitroduction. 

204.2 

Organization. 

204.3 

Delegation  of  authority. 

204.4 

Public  inspection  and  copying. 

204.5 

Indexts. 

204.6 

Requests  for  records. 

204.7 

Appeate. 

AudMrity:  5  U.S.C  55Z 

Public  Inf onnatioo 

§  204.1    Inti'oducdan. 

The  Packers  and  Stockyards 
Administration  hereby  describes  its 
central  and  field  organization:  indicates 
the  established  places  at  which,  and 
methods  whereby,  the  public  may  secure 
information;  directs  attention  to  the 
general  coarse  and  method  by  which  its 
functions  are  channeled;  and  sets  forth 
the  procedures  governing  the 
availability  of  opinions,  orders,  and 
other  records  in  the  files  of  said 
Administration. 


9204.2 

(a)  The  Packers  and  Stockyards 
Administration  consists  of  a 
headquarters  office  located  in  the  South 
Building  of  the  U.S.  Department  of 
Agriculture  in  Washington.  D.C.  and  12 
regional  offices.  The  Washington 
headquarters  office  is  organized  to 
include  the  Office  of  the  Administrator 
and  two  Divisions,  the  Packer  and 
Poultry  Division  and  the  Livestock 
Marketing  Division. 

(b)  Office  of  the  Administrator.  This 
office  has  overall  responsibility  for 
administering  the  provisions  of  the 
Packers  and  Stockyards  Act.  1921.  as 
amended  and  supplemented  (7  U.S.C. 
181  er  S€q.\,  for  enforcement  of  the 
Tnith-in-Lending  Act  (15  U.&C.  1801- 
1665)  with  respect  to  any  activities 
subiect  to  the  Packers  and  Stockyards 


Act  and  for  executing  assigned  civil 
defense  and  defense  mobilization 
activities.  These  responsibilities  include 
formulation  of  current  and  long-range 
programs  relating  to  assigned  functions; 
execution  of  the  policies  and  programs 
administered  by  the  Packers  and 
Stockyards  Administration;  review  and 
evaluation  of  program  operations  for 
uniform,  effective,  and  efficient 
administration  of  the  Packers  and 
Stockyards  Act  and  maintenance  of 
relations  and  communications  with 
producer  and  industry  groups. 

(1)  Administrator.  The  Secretary  of 
Agriculture  has  delegated  responsibility 
for  administration  of  the  Packers  and 
Stockyards  Act  to  the  Administrator 
who  is  responsible  for  the  general 
direction  and  supervision  of  programs 
and  activities  assigned  to  the  Packers 
and  Stockyards  Administration  except 
such  activities  as  are  reserved  to  the 
Judicial  Officer  (32  FR  7468).  The 
Administrator  reports  to  the  Assistant 
Secretary  for  Marketing  and  Inspection 
Services. 

(2)  Deputy  Administrator.  The  Deputy 
Adooinistrator  assists  the  Administrator 
in  the  overall  responsibility  for  the 
general  direction  and  supervision  of 
programs  and  activities  assigned  to  the 
Packers  and  Stockyards  Administration. 

(3)  Assistant  to  the  Administrator. 
The  Assistant  to  the  Administrator 
participates  with  the  Administrator  and 
Deputy  Administrator  in  the 
development  and  analysis  of  policies 
and  programs,  and  directs  the 
management  support  services  and 
related  activities  of  the  Packers  and 
Stockyards  Administration. 

(4)  Director,  Industry  Analysis  Staff 
The  Director  of  the  Industry  Analysis 
Staff  participates  with  the  Administrator 
and  Deputy  Administrator  in  the 
development  and  analysis  of  policies 
and  programs  and  directs  economic 
studies  of  structure  and  performance  of 
the  livestock,  meat,  and  poultry 
marketing,  processing,  and  wholesaling 
industries.  The  results  of  these  studies 
are  used  to  provide  economic  advice  to 
the  Administrator  in  developing  overall 
policy  on  antitrust  matters  and  effects  of 
practices  or  impediments  in  the 
marketing  system.  The  Director  works 
closely  with  the  Directors  of  the  Packer 
and  Poultry  and  the  Livestock  Marketing 
Divisions  in  connection  with 
investigations  to  provide  economic 
advice  and  expert  testimony  in  trials 
and  administrative  hearings.  The 
Director  also  coordinates  activities  and 
works  closely  with  the  Federal  Trade 
Commission  and  Justice  Department  in 
studying  the  effects  of  mergers  and 
antitrust  matters  in  the  livestock,  meal 
packing  and  poultry  industries. 


(c)  Packer  and  Poultry  Division.  This 
Division  carries  out  the  enforcement  of 
the  provisions  of  the  Packers  and 
Stockyards  Act  relating  to  packers  and 
live  poultry  dealers  and  handlers.  The 
responsibilities  and  functions  include: 
Determination  of  applicability  of  the 
provisions  of  the  Act  to  individual 
packer  and  poultry  operations; 
surveillance  of  these  operations; 
investigation  of  complaints;  initiation  of 
formal  proceedings,  when  warranted,  to 
correct  illegal  practices;  and 
maintenance  of  working  relationships 
with  the  meat  packer  and  poultry 
industries.  These  responsibilities  and 
functions  are  accomplished  with 
programs  and  activities  directed  through 
the  Livestock  Procurement  Branch.  Meat 
Merchandising  Branch,  and  Poultry 
Branch.  The  Division  Director 
participates  with  the  Administrator  and 
Deputy  Administrator  in  the 
development  and  evaluation  of  policies 
and  programs  to  fulfill  the  Agency's 
responsibilities  and  functions.  The 
Director  implements  and  directs  the 
policies  and  programs  pertaining  to  the 
Packer  and  Poultry  Division  through  the 
three  branches. 

(d)  Livestock  Marketing  Division. 
This  Division  enforces  those  provisions 
of  the  Packers  and  Stockyardis  Act 
relating  to  stockyard  owners,  market 
agencies,  and  dealers.  The 
responsibilities  and  functions  include: 
determination  of  the  applicability  of  the 
jurisdiction,  bonding,  financial  and  trade 
practice  provisions  of  the  Act  to 
individual  operations;  supervision  of  the 
installation,  maintenance,  and  testing  of 
scales;  surveillance  and  investigations 
of  stockyards,  market  agencies,  and 
dealers;  initiation  of  formal  proceedings, 
when  warranted,  to  correct  illegal 
practices;  and  maintenance  of  working 
relationships  with  producer  and 
industry  groups.  These  responsibilities 
and  functions  are  accomplished  with 
programs  and  activities  directed  through 
the  Financial  Protection  Branch, 
Mariceting  Practices  Branch,  and  Scales 
and  Weighing  Branch.  The  Division 
Director  participates  with  the 
Administrator  and  Deputy 
Administrator  in  the  development  and 
evaluation  of  policies  and  programs  to 
fulfill  the  Agency's  responsibilities  and 
functions.  The  Director  implements  and 
directs  the  policies  and  programs 
pertaining  to  the  Livestock  Marketing 
Division  through  the  three  branches. 

(e)  Field  Services.  (1 )  The  field 
services  of  the  Packers  and  Stockyards 
Administration  is  divided  into  12 
regional  offices.  These  offices  are 
responsible  for  supervision  of 
operations  of  stockyard  companies, 
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market  agencies,  dealers,  packers  and 
live  poultry  dealers  and  handlers  to 
assure  compliance  with  the  Act.  They 
formulate  recommendations  relating  to 
the  enforcement  of  the  Act;  receive  and 
investigate  complaints,  including 
reparation  complaints;  audit  bocks, 
records,  and  reports  of  persons  subject 
to  the  Act;  conduct  investigations  to 
determine  the  existence  of  and  develop 
evidence  of  unfair,  deceptive,  and 
discriminatory  trade  practices;  prepare 
investigative  reports  and  recommend 
corrective  action;  assist  in  the 
prosecution  of  cases;  review 
applications  for  registration  and  rate 
changes  for  accuracy  and  compliance: 
and  maintain  relationships  with 
producers,  the  trade.  States  and  other 
groups  interested  in  the  welfare  of  the 
livestock,  meat  packing,  and  poultry 
industries  concerning  enforcement  of  the 
Act. 

(2)  The  addresses  and  the  States 
covered  by  these  offices,  which  are 
under  regional  supervisors,  are  as 
follows: 

Atlanta — Room  338. 1720  Peachtree  Street. 

NW.,  Atlanta.  Georgia  30309  (Alabama. 

Florida.  Georgia,  South  Carolina) 
Bedford — Turnpike  Road,  Box  lOlE,  Bedford, 

Virginia  25423  (District  of  Columbia, 

Delaware,  Maryland.  North  Carolina. 

Virginia.  West  Virginia] 
Denver — 208  Livestock  Exchange  Building, 

Denver,  Colorado  80216  (Colorado. 

Montana,  New  Mexico,  IJtah,  Wyoming) 
Fort  Worth — Room  BA3e,  Federal  Building. 

619  Taylor  Street.  Fort  Worth.  Texas  76102 

(Oklahoma.  Texas) 
Indianapolis— Room  434  Federal  Building  and 

U.S.  Courthouse.  46  E.  Ohio  Street, 

Indianapolis.  Indiana  46204  (Illinois, 

Indiana,  Kentucky,  Michigan,  Ohio) 
Kansas  City — 828  Livestock  Exchange 

Building.  Kansas  City.  Missouri  64102 

(Kansas.  Missouri) 
Lawndale — 15000  Aviation  Boulevard.  Room 

2W6.  P.O.  Box  6102.  Lawndale,  California 

90261  (Arizona,  Califomia,  Hawaii. 

Nevada) 
Memphis — Room  459.  Federal  Building.  167 

Main  Street.  Memphis,  Tennessee  38103 

(Arkansas.  Louisiana.  Mississippi, 

Tennessee) 
North  Brunswick — 825  Georges  Road.  Room 

303,  North  Bnmswick,  New  Jersey  08902 

(Connecticut.  Maine,  Massachusetts,  New 

Hampshire.  New  Jersey.  New  York, 

Pennsylvania.  Rhode  Island,  Vermont) 
Omaha — 909  Livestock  Exchange  Building, 

Omaha.  Nebraska  68107  (Iowa.  Nebraska) 
Portland— 9370  SW.  Greenburg  Road.  Suite 

E.  Portland.  Oregon  97223  (Alaska.  Idaho, 

Oregon.  Washington) 
South  St.  Paul— 208  Post  Office  Building,  Box 

8.  South  St.  Paul.  Minnesota  55075 

(Minnesota.  North  Dakota.  South  Dakota, 

Wisconsin) 

§204.3    Delagation  of  Autttorlty. 

(a)  Deputy  Administrator.  Under  the 
direction  of  the  Administrator,  the 


Deputy  Administrator  is  hereby 
delegated  authority  to  perform  all  the 
duties  and  exercise  all  the  functions  and 
powers  which  are  now  or  which  may 
hereafter  be,  vested  in  the  Administrator 
(including  the  power  of  redelegation). 

(b)  Division  Directors.  The  Directors 
of  the  Industry  Analysis  Staff,  the 
Livestock  Marketing  Chvision,  and  the 
Packer  and  Poultry  Division,  under 
administrative  and  technical  direction  of 
the  Administrator  and  the  Deputy 
Administrator,  are  hereby  indi\'idually 
delegated  authority,  in  connection  with 
the  respective  fimctions  assigned  to 
each  of  said  organizational  imits  in 

S  204.2  to  perform  all  the  duties  and  to 
exercise  all  the  functions  and  powers 
which  are  now.  or  which  may  hereafter 
be,  vested  in  the  Administrator 
(including  the  power  of  redelegation) 
except  such  authority  as  is  reserved  to 
the  Administrator  and  Deputy 
Administrator  under  paragraph  (g)  of 
this  section. 

(c)  Regional  Supervisors.  (1)  The 
Regional  Supervisors  of  the  Packers  and 
Stockyards  Administration  are  hereby 
individually  delegated  authority  under 
the  provisions  of  section  402  of  the 
Padcers  and  Stockyards  Act,  1921,  as 
amended  (7  U.S.C.  222),  to  issue  special 
orders  pursuant  to  the  provisions  of 
section  e(b)  of  the  Federal  Trade 
Commission  Act  (15  U.S.C.  46(b)),  and, 
with  respect  thereto,  to  issue  notices  of 
default  provided  for  in  section  10  of  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  50);  to  notify  persons  deemed  to 
be  subject  to  the  bonding  requirements 
in  7  U.S.C  204  of  their  obligations  to  file 
bonds  or  trust  fund  agreements  in 
conformity  with  regulations  issued 
imder  this  chapter  including  authority  to 
determine  that  a  bond  is  inadequate 
under  S  201.30(f)  of  this  chapter  and  to 
give  notice  to  the  person  of  the  amount 
of  bond  required;  to  notify  persons 
deemed  to  be  subject  to  the  reporting 
requirements  in  {  201.97  of  this  chapter 
of  their  obligations  to  file  aimual 
reports;  and  to  grant  reasonable 
requests  for  extensions  of  30  days  or 
less  for  the  filing  of  such  annual  reports. 

(2)  The  Regional  Supervisors  are 
hereby  individually  delegated  authority, 
when  there  is  reason  to  believe  that 
there  is  a  question  as  to  the  true 
ownership  of  livestock  sold  by  any 
person,  to  disclose  information  relating 
to  such  questionable  ownership  to  any 
interested  person. 

(d)  Investigative  employees.  All 
employees  of  the  Packers  and 
Stockyards  Administration  assigned  to 
or  responsible  for  investigations  in  the 
enforcement  of  the  Packers  and 
Stockyards  Act.  1921,  as  amended  (7 


U.S.C  181  et  seq.),  or  the  enforcement  of 
the  Truth-in-Lending  Act  (15  U.S.C. 
ieoi-1665),  with  respect  to  any  activities 
subject  to  the  Packers  and  Stockyards 
Act,  are  hereby  individually  delegated 
authority  under  the  Act  of  January  31. 
1925,  43  Stat.  803,  7  U.S.C.  2217.  to 
administer  to  or  take  from  any  person 
an  oath,  affirmation,  or  affidavit 
whenever  such  oath,  affirmation,  or 
affidavit  is  for  use  in  any  prosecution  or 
proceeding  under  or  in  the  enforcement 
of  the  aforementioned  Acts.  This 
authority  may  not  be  redelegated  and 
will  automatically  expire  upon  the 
termination  of  the  employment  of  such 
employees  with  the  Packers  and 
Stockyards  Administration. 

(e)  Concurrent  authority.  No 
delegation  prescribed  herein  shall 
preclude  the  Administrator  or  Deputy 
Administrator  from  exercising  any  of  the 
powers  or  functions  or  from  performing 
any  of  the  duties  conferred  upon  them, 
and  any  such  delegation  is  subject  at  all 
times  to  withdrawal  or  amendment  by 
the  Administrator  or  Deputy 
Administrator  or  the  Division  Director 
responsible  for  the  function  involved. 

(f)  Prior  delegations.  All  prior 
delegations  and  redelegations  of 
authority  relating  to  any  function  or 
activity  covered  by  these  delegations  of 
authority  shall  remain  in  effect  except 
as  they  are  inconsistent  herewith  or  are 
hereafter  amended  or  revoked.  Nothing 
herein  shall  affect  the  validity  of  any 
action  heretofore  taken  imder  prior 
delegations  or  redelegations  of  authority 
or  assigiunent  of  functions. 

(g)  Reservations  of  authority.  It  is 
hereby  reserved  to  the  Administrator 
and  Deputy  Administrator  authority 
with  respect  to  proposed  rulemaking 
and  final  action  for  the  issuance  of 
regulations  (S  201.1  of  this  chapter  et 
seq.),  rules  of  practice  governing 
proceedings  (S  202.1  of  this  chapter  et 
seq.),  and  statements  of  general  policy 
(§  203.1  of  this  chapter  et  seq),  and  the 
issuance  of  moving  papers  as  prescribed 
in  the  rules  of  practice  governing  formal 
adjudicatory  administrative  proceedings 
instituted  by  the  Secretary  (7  CFR  Part  1, 
Subpart  H.  S  1133);  and  the  authority  to 
make  final  determinations  in 
accordance  with  the  provisions  of  7  CFR 
Part  1.  Subpart  A,  as  to  the  availability 
of  official  records  and  information  made 
or  obtained  in  cormection  with  the 
administration  of  the  Packers  and 
Stockyards  Act  which  are  considered 
exempt  from  disclosure  under  S  204.7  of 
this  part.  Further,  authority  to  issue 
subpenas  (7  U.S.C.  222  and  15  U.S.C.  49) 
is  reserved  to  the  Administrator  and 
Deputy  Administrator. 
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S  204.4    PuMc  mspcctton  and  copying. 

(a)  Facilities  for  public  inspection  and 
copying  of  the  indexes  and  materials 
required  to  be  made  available  under  7 
CFR  1.2(a)  will  be  provided  by  the 
Packers  and  Stockyards  Administration 
during  normal  hours  of  operation. 
Requests  for  this  information  should  be 
made  to  the  Freedom  of  Information  Act 
Officer,  Packers  and  Stockyards 
Administration.  United  States 
Department  of  Agriculture.  Washington, 
DC.  20250. 

(b)  Copies  of  such  materials  may  be 
obtained  in  person  or  by  mail. 
Applicable  fees  for  copies  will  be 
charged  in  accordance  with  the 
regulations  prescribed  by  the  Director  of 
Information.  Office  of  Governmental 
and  Public  Affairs.  USDA. 

9204J    IndcxM. 

Pursuant  to  the  regulations  in  7  CFR 
1.4(b),  the  Packers  and  Stockyards 
Administration  will  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  of  all  material 
required  to  be  made  available  in  7  CFR 
1.2(a).  Notice  is  hereby  given  that 
publication  of  these  indexes  is 
unnecessary  and  impractical,  since  the 
material  is  voluminous  and  does  not 
change  often  enough  to  justify  the 
expense  of  publication. 

9204^    RaqiiMta  for  racords. 

(a)  Requests  for  records  under  5 
U.S.C.  552(a)(3)  shaU  be  made  in 
accordance  with  7  CFR  1.3(a).  Authority 
to  make  determinations  regarding  initial 
requests  in  accordance  with  7  CFR  1.4(c) 
is  delegated  to  the  Freedom  of 
Information  Act  Officer  of  the  Packers 
and  Stockyards  Administration. 
Requests  should  be  submitted  to  the 
FOLA  Officer  at  the  following  address: 
Freedom  of  Information  Act  Officer 
(FOIA  Request),  Packers  and  Stockyards 
Administration.  United  States 
Department  of  Agriculture.  Washington, 
D.C.  20250. 

(b)  The  request  shall  identify  each 
record  with  reasonable  specificity  as 
prescribed  in  7  CFR  1.3. 

(c)  The  FOIA  Officer  is  authorized  to 
receive  requests  and  to  exercise  the 
authority  to  (1)  make  determination  to 
grant  requests  or  deny  initial  requests; 

(2)  extend  the  administrative  deadline: 

(3)  make  discretionary  release  of  exempt 
records;  and  (4)  make  determinations 
regarding  charges  pursuant  to  the  fee 
schedule. 


9204.7 

Any  person  whose  request  under 
9  204.6  of  this  part  is  denied  shall  have 
the  right  to  appeal  such  denial  in 
accordance  with  7  CFR  1.3(e).  Appeals 


shall  be  addressed  to  the  Administrator, 
Packers  and  Stockyards  Administration, 
U.S.  Department  of  Agriculture. 
Washington.  D.C.  20250. 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  318  and  319 

(OodtetNatl-oaSFj 

Coolted  Italian  Sausage  and  Curing 
Agents  In  Italian  Sausage 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Final  rule. 

SUMMARV:  This  rule  amends  the 
standard  of  identity  and  composition  for 
Italian  sausage  by  allowing  the  addition 
of  curing  agents  to  Italian  sausage  and 
requiring  that  such  product  be 
prominently  labeled  as  "cured."  It  also 
allows  Italian  sausage  to  be  smoked  an^ 
requires  that  the  terms  "smoked"  and 
"cooked"  be  prominently  displayed  in 
the  product  name.  This  rule  clarifies  the 
definition  of  cooked  Italian  sausage  to 
reflect  the  amount  of  water  content 
allowed  in  that  product.  It  also  clarifies 
the  restriction  that  antioxidants  are  only 
permitted  for  use  in  "fresh"  (uncured) 
Italian  sausage.  This  amendment  is 
necessary  because  many  producers  of 
Italian  sausage  have  found  the  current 
definition  of  cooked  Italian  sausage  to 
be  confusing. 

EFFECTIVE  DATE:  January  28, 1985. 

FOR  FURTMER  INFORMATION  CONTACT 

Mr.  Robert  G.  Hibbert,  Standards  and 
Labeling  Division.  Meat  and  Poultry 
Inspection  Technical  Services.  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250,  (202)  447-6042. 

SUFPLEMENTARV  INFORMATION:  . 

Executive  Order  12291 

The  Administrator  has  determined 
that  this  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  milion  or  more;  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  Unites  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


It  is  anticipated  that  the  promulgation 
of  this  final  rule  will  result  in  no 
additional  costs  to  the  Government  or  to 
any  segment  of  the  public.  This  rule 
merely  clarifies  the  existing  regulation 
and  amends  the  standard  to  conform 
with  present  industry  practice;  it 
formalizes  the  practices  of  65  plants 
producing  cooked  Italian  sausage,  13 
plants  producing  cured  Italian  sausage, 
and  23  plants  producing  both  cooked 
and  cured  Italian  sausage.  The 
limitation  of  antioxidants  to  "fresh" 
Italian  sausage  will  not  adversely  affect 
the  industry  due  to  the  fact  that 
antioxidants  are  now  being  used  only  in 
"fresh"  Italian  sausages.  Permitting  the 
preparation  of  a  "smoked"  Italian 
sausage  simply  allows  processors  the   ' 
option  of  producing  such  a  product. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act,  Pub.  L  96-354  (5  U.S.C.  601).  There 
will  be  no  economic  impact  on  small 
entities  since  the  effect  of  this  rule  will 
be  limited  to  clarification  of  the  existing 
regulation  and  amendment  of  the 
standard  to  conform  with  present 
industry  practice.  There  are  797  plants 
which  produce  Italian  sausage  products. 
65  of  which  produce  cooked  Italian 
sausage,  13  which  produce  cured  Italian 
sausage  products,  and  23  which  produce 
both  cooked  and  cured  Italian  sausages. 
Antioxidants  are  used  in  "fresh"  Italian 
sausage  only  and  not  in  cured  Italian 
sausages.  Allowing  the  preparation  of  a 
"smoked"  Italian  sausage  gives 
processors  the  option  of  producing  such 
a  product;  it  imposes  no  new  regulatory 
requirement  on  industry. 

Background 

On  July  14, 1972,  the  Department 
published  a  proposal  in  the  Federal 
Register  (37  FR  13803)  to  establish 
standards  of  identity  and  composition 
for  Italian  sausage.  After  consideration 
of  the  comments  received  in  response  to 
the  proposed  standards,  and  upon  a 
review  of  products  labeled  "Italian  Style 
Sausage"  and  'Italian  Brand  Sausage," 
a  final  rule  establishing  a  standard  of 
composition  for  Italian  sausage  products 
was  published  in  the  Federal  Register  on 
January  19, 1976  (41  FR  2629). 

In  developing  the  standard  for  Italian 
sausage,  primary  consideration  was 
given  to:  (1)  Species  of  meat  used,  (2)  fat 
content  of  the  meat,  (3)  spices  and 
flavorings  normally  used,  and  (4) 
trichinae  control. 
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While  the  use  of  curing  agents  in  this 
type  product  was  mentioned  in  the 
comments  on  the  proposed  standard,  no 
information  was  received  indicating  the 
relative  significance  of  cured  Italian 
sausage  as  compared  to  uncured  Italian 
sausage.  It  appeared  that  cured  Italian 
sausage  was  produced  only  in  very 
small  amounts  and  was  not  a  common 
type  of  Italian  sausage.  Thus,  no 
provision  was  made  in  the  standard  for 
cured  Italian  sausage.  Since  the 
standard  was  published,  the  Food 
Safety  and  Inspection  Service  (FSIS)  has 
learned  from  a  variety  of  sources,  that 
the  use  of  sodium  nitrite  and  potassium 
nitrite  in  "Italian  Sausage"  is  a  conunon 
and  longstanding  practice  of  domestic 
producers,  some  as  long  as  50  or  60 
years.  It  was  also  learned  that  these  two 
substances  are  traditional  ingredients  of 
this  product  as  made  in  Northern  Italy 
and  Sicily. 

The  Federal  meat  inspection 
regulations  currently  permit  the  use  of 
antioxidants  in  Italian  sausage,  but 
antioxidants  are  not  used  in  cured 
Itahan  sausages  and  are  not  permitted 
in  most  other  cured  sausage  products. 
This  rule  will  amend  the  chart  in  9  CFR 
318.7(c)(4)  under  the  class  of  substance 
"Antioxidants  and  oxygen  interceptors" 
to  clarify  that  antioxidants  are  permitted 
only  in  "fresh"  (uncured)  Italian 
sausage. 

Many  firms  have  long  produced  a 
precooked  Italian  sausage.  This  type  of 
product  was  provided  for  in  the 
standards  for  Italian  sausages  at  9  CFR 
319.145  (a),  (b).  and  (c).  Cooked  Italian 
sausage  is  specifically  addressed  in  9 
CFR  319.145(c),  which  states  generally 
that  if  Itahan  sausage  products  are 
cooked  by  the  producer,  determination 
of  compliance  with  the  standards  of 
composition  found  in  paragraphs  (a)  and 
(b)  of  9  319.145  shall  be  based  upon  the 
uncooked  product.  This  means  that  the 
product  before  cooking  must  comply 
with  all  requirements  for  Italian  sausage 
contained  in  9  CFR  319.145  (a)  and  (b). 
Producers  of  Italian  sausage  apparently 
have  not  understood  whether  the  limit 
on  water  content  contained  in  9  CFR 
319.145(b](2]  applied  to  the  cooked  or 
the  uncooked  product. 

It  is  intended  that  all  requirements 
contained  in  9  CFR  319.145  (a)  and  (b), 
including  the  limit  on  water  content 
contained  in  §  319.145(b)(2),  be  met  prior 
to  the  product  being  cooked.  To  clarify 
this  intent,  the  Agency  is  amending  9 
CFR  319.145(c)  to  specifically  state  that 
all  the  requirements  of  9  319.145  (a)  and 
(b),  including  the  water  content  limits  of 
9  319.145(b)(2).  are  to  be  complied  with 
prior  to  the  product  being  cooked. 

FSIS  published  a  proposal  in  the 
Federal  Register  on  September  20. 1982 


(47  FR  41397).  to  amend  9  CFR  319.145  to 
permit  addition  of  the  curing  agents  of 
sodium  nitrite  and  potassium  nitrite  to 
Italian  sausage.  The  amount  of  curing 
agent  allowed  would  be  regulated  by  the 
requirements  in  9  CFR  318.7(c)(4). 

Those  products  containing  the  curing 
agent  will  be  required  to  prominently 
display  on  the  label  the  term  "cured"  in 
the  product  name  in  the  same  size  and 
style  of  lettering  as  the  other  words  in 
the  product  name. 

The  proposed  regulation  also  requires 
that  cooked  Italian  sausage  products  be 
prominently  labeled  with  the  term 
"cooked  ■  in  the  product  label  in  the 
same  size  and  style  of  lettering  as  the 
other  words  in  the  product  name.  FSIS 
also  proposed  to  amend  the  Italian 
sausage  standard  to  allow  for  "smoked" 
Italian  sausages,  giving  processors  the 
option  of  producing  such  sausages.  The 
word  "unsmoked"  was  therefore 
proposed  to  be  deleted  from  the 
defmition  of  Italian  sausage  in  9  CFR 
319.145(a),  and  319.145(c)  was 
proposed  to  be  amended  to  state  that 
the  requirements  of  9  319.145  (a)  and  (b), 
including  the  water  content  of 
9  319.145(b)(2).  are  to  be  met  prior  to  the 
product  being  smoked.  -^ 

The  comment  period  closed  on  * 

November  19, 1982;  the  Agency  received 
41  comments  on  the  proposal  to  allow 
curing  agents  in  Italian  sausage.  In 
addition  to  those  41  comments,  the 
October  1982  edition  of  "Nutrition 
Intelligence"  (published  by  Manning. 
Selvage,  and  Lee,  Inc.,  1750 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20006)  contained  comments  on  the 
proposal. 

The  majority  of  comments  addressed 
4  major  issues: 

1.  The  addition  of  curing  agents  to 
Italian  sausage. 

2.  The  addition  of  antioxidants  to 
Italian  sausage. 

3.  The  amount  of  added  water  in 
cooked  Italian  sausage. 

4.  Labeling  of  cooked,  cured,  or 
smoked  Italian  sausage. 

1.  Cured  Italian  Sausage 

Thirty  comments  were  received 
addressing  the  addition  of  curing  agents 
to  Italian  sausage. 

Twenty  comments  were  from 
consumers  who  oppose  the  addition  of 
cures  or  any  additives  to  Italian 
sausage.  Four  of  these  were  from 
California,  and  they  discussed  the 
possible  threat  of  nitrosamine  formation 
in  cured  Italian  sausage.  The  group 
consisted  of  one  M.D.,  a  Public  Health 
Nutritionist,  and  two  Registered 
Dietitians.  The  doctor  and  one  dietitian 
included  a  list  of  references. 


The  Agency  is  aware  of  concerns 
regarding  nitrosamine  formation  in 
cured  products.  On  October  18, 1977,  the 
Department  published  in  the  Federal 
Register  (42  FR  55628)  a  notice 
requesting  data  on  whether  nitrates 
and/or  nitrites  used  in  the  production  of 
cured  products  result  in  the  formation  of 
carcinogenic  nitrosamines  during 
ordinary  processing  and/or  preparation 
of  products  intended  for  human 
consumption.  The  notice  stated  that 
'The  administrator  has  determined  that 
nitrates  and  nitrites  as  currently  used  in 
manufacturing  cured  meat  products 
have  the  potential  of  interacting  with 
components  of  the  meat  to  form 
carcinogenic  nitrosamines.  As  a  result 
he  has  established  a  program  for 
obtaining  from  the  industry  information 
required  to  resolve  definitive  questions 
about  the  safety  of  the  continued  use  of 
nitrites  and  nitrates  in  such  products." 
This  notice  established  a  deadline  of 
October  18, 1978,  for  submission  of  data 
pertaining  to  cooked  sausages. 

The  Department  received  and 
reviewed  data  on  the  occurrence  of 
nitrosamines  in  cured  sausages  and 
concluded  that  nitrosamines  were  not 
found  in  cooked,  cured  sausages. 
Because  "Cured  Itahan  Sausage"  is  not 
heated  to  the  degree  that  bacon  is 
before  eating,  the  formation  of 
nitrosamines  was  not  expected.  Data 
reviewed  by  the  Department 
substantiates  the  belief  that  "Cured 
Italian  Sausage"  presents  no  danger  to 
the  consumer  of  nitrosamine  ingestion. 
When  cures  are  added  to  Italian 
sausage,  the  product  will  be  labeled 
"Cured  Italian  Sausage."  This  will 
highlight  the  difference  between  cured 
and  uncured  sausage  so  that  the 
consumer  may  choose  between  them. 

2.  Antioxidants 

Twelve  comments  were  received 
relating  to  the  use  of  antioxidants  in 
Italian  sausage. 

One  conunent  from  a  manufacturer 
supported  the  proposed  limitation  of 
antioxidants  to  fresh  Italian  sausage 
only.  Two  trade  associations  supported 
the  use  of  antioxidants  in  cooked  Italian 
sausage.  The  proposal  intended  to 
clarify  that  antioxidants  would  be 
allowed  only  in  "fresh"  Italian  sausage. 
The  use  of  the  word  "fresh"  in  this  case 
means  "uncured"  and  not  "uncooked." 
Itahan  sausages  made  without  curing 
agents  must  comply  with  the  standard 
before  cooking.  The  standard  allows  use 
of  antioxidants  in  the  uncured  ("fresh") 
product:  uncured  Italian  sausage 
(cooked  or  uncooked)  may  contain 
antioxidants.  < 
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3.  Added  Water 

Thirteen  comments  were  received 
relating  to  the  water  limitation  in  Italian 
sausage.  Nine  comments  from  industry 
requested  10  percent  added  water  in 
cooked  Italian  sausage:  two  trade 
associations  supported  this  request.  One 
company  proposed  a  standard  of  3 
percent  added  water  in  Italian  sausage 
instead  of  3  percent  water  at 
formulation.  The  industry  comments 
favoring  10  percent  added  water  based 
their  comments  on  the  standard  for 
some  cooked  sausage  which  allows  10 
percent  added  water. 

The  Department  notes  that  cooked 
sausages  prepared  under  the  standard  (9 
CFR  319.180)  are  always  sold  in  the 
cooked  form.  The  product  by  nature  is  a 
fully  cooked,  ready-to-eat  product:  these 
are  not  marketed  to  the  consumer  in  an 
uncooked  state.  Fresh  sausages,  on  the 
other  hand,  are  commonly  offered 
uncooked  and  the  consumer  must  fully 
cook  the  product.  Precooked  sausages  of 
this  variety  have  been  offered  to  the 
consumer  as  a  "convenience  food" 
needing  only  to  be  browned  or  wanned 
before  serving.  The  addition  of  10 
percent  water  to  cooked  Italian  sausage 
products  would  greatly  alter  their 
physical  characteristics  as  compared  to 
the  product  cooked  at  home.  The 
requirement  that  the  cooked  product 
meet  the  standard  for  the  uncooked 
product  assures  consumers  of  a  similar 
consistency  in  the  finished  sausage  no 
matter  whether  it  is  cooked  at  home  or 
at  the  plant. 

The  term  "Italian  sausage" 
traditionally  refers  to  an  uncooked, 
uncured  sausage.  The  intent  of  the 
original  "Italian  Sausage"  regulation  in 
1976  was  to  preserve  the  "fresh"  identity 
of  the  product.  Current  meat  inspection 
regulations  and  labeling  policy  require 
that  cooked  cured  sausage  with  up  to  10 
percent  added  water  be  labeled 
"Cooked  Sausage  with  Italian 
Seasoning."  Cooked,  uncured  sausages 
containing  up  to  10  percent  added  water 
may  be  labeled  with  descriptive  names 
such  as  "Cooked  Sausage  made  with 
Pork,"  "Cooked  Sausage  made  with 
Beef,"  "Smoked  Sausage  made  with 
Pork,"  or  "Cooked  Sausage  made  with 
Beef  and  Pork."  This  policy  sets  a 
distinction  in  the  marketplace  whereby 
the  consumer  is  able  to  distinguish 
between  the  traditional  product  and  a 
water  added  product.  This  is  the  same 
procedure  followed  for  all  precooked 
sausages  normally  sold  uncooked  and 
limited  to  3  percent  water  on 
formulation:  the  regulation  is  consistent 
with  previous  regulations  and  policies. 


4.  Labeling 

Ten  comments  were  received  from 
industry  and  trade  associations 
regarding  the  labeling  of  Italian  sausage. 
They  proposed  that  the  terms  "Cooked," 
"Cured,"  and  "Smoked"  be  reduced  to 
Vt  the  type  size  of  the  primary  type 
because  the  name  "Cured  Smoked  Hot 
Italian  Sausage"  could  become  too  long. 
They  also  proposed  that  the  terms  be 
used  as  qualifiers  placed  before,  behind, 
above,  or  below  the  name  "Italian 
sausage." 

The  Department  believes  that  the 
terms  "Cooked,"  "Cured,"  and 
"Smoked"  should  be  in  the  same  type 
size  as  the  primary  product  label  to 
adequately  inform  the  consumer  that  a 
product  so  treated  is  different  from 
"Italian  Sausage."  If  these  terms  were 
reduced  in  size,  the  consumer  might  not 
notice  the  difference  when  comparing 
several  items  in  a  display  counter.  These 
terms  must  be  of  the  same  size  and  style 
as  "Italian  Sausage,"  but  they  need  not 
appear  on  the  same  line.  The  product 
name  may  be  spread  over  two  or  three 
lines  so  long  as  the  terms  in  the  name 
are  still  contiguous,  such  as  "Cooked, 
Cured  Hot  Italian  Sausage." 

5.  Miscellaneous 

A  flavor  manufacturer  commented 
that  liquid  smoke  should  be  allowed  in 
Italian  sausage  in  accordance  with 
Standards  and  Labeling  Policy  Memo 
*040,  and  that  the  product  belabeled  as 
"smoked."  Policy  memo  #040  allows 
products  to  be  labeled  as  "smoked" 
which  have  been  exposed  to  a  vapor  of 
natural  liquid  smoke.  The 
transformation  of  liquid  smoke  into  a 
vapor  by  mechanical  means  (mist,  fog, 
or  gas)  results  in  products  that,  after 
analyses  of  processing  procedures  and 
product  sampling,  possess  the  same 
smoke  characteristics  as  products 
resulting  from  the  traditional  smoking 
process.  The  Department  agrees  that 
Policy  Memo  #040  would  apply  to 
Italian  Sausage  as  well  as  to  other 
products. 

A  sausage  manufacturer  commented 
that  the  words  "Italian"  and  "Sausage" 
should  be  allowed  to  be  separated  such 
as  in  "Italian  Smoked  Sausage"  instead 
of  "Smoked  Italian  Sausage." 

The  Department  observes  that  the 
standard  name  of  the  product  is  "Italian 
sausage."  Processes  which  are  applied 
to  Italian  sausage  modify  it  but  do  not 
change  it.  It  still  remains  an  Italian 
sausage  which  has  been  smoked, 
cooked,  or  cured,  not  a  smoked  sausage 
which  has  been  made  "Italian,"  or  a 
cooked  sausage  which  has  been  made 
"Italian,"  or  a  cured  sausage  which  has 
been  made  "Italian."  Therefore,  the 


words  "Italian"  and  "Sausage"  remains 
together  in  the  flnal  rule  as  proposed. 

Additional  comments  were  made  in 
"Nutritional  Intelligence,"  a  monthly 
newsletter.  They  questioned  why  the 
Agency  was  proposing  to  allow  the 
addition  of  nitrites  to  a  product  before 
releasing  a  position  paper  on  two 
National  Academy  of  Sciences  nitrite 
documents. 

This  rulemaking  is  primarily  a 
housekeeping  matter  related  to  existing 
industry  practices.  It  is  separate  from 
more  general  considerations  of  the 
safety  aspects  of  nitrites. 

After  careful  consideration  of  the 
available  data  and  the  comments 
received,  the  Department  has 
determined  that  the  proposal  should  be 
published  as  a  final  rule. 

For  the  reasons  set  out  in  the 
preamble.  Part  318  and  Part  319  (Subpart 
E)  of  Title  9.  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
below. 

Indexing  Terms:  As  required  by  1  CFR 
18.20,  following  are  the  index  terms  for 
this  regulation: 

List  of  Subjects 

9  CFR  Part  318 

Food  additives.  Meat  inspection. 
Preparation  of  Products,  Meat  and 
poultry  products. 

9  CFR  Part  319 

Standards  of  identity.  Meat  and  meat 
food  products.  Meat  inspection.  Food 
labeling. 

1.  The  authority  citation  for  Parts  318 
and  319  are  to  read  to  follows: 

Authority:  34  Stat.  1260.  81  Stat.  584,  as 
amended.  (21  U.S.C.  601  el  seq.):  72  Stat.  862, 
92  Stat.  106S.  as  amended.  (7  U.S.C.  1901  et 
seq):  76  Stat.  663  (7  U.S.C.  450  et  seq.],  unless 
etherwise  stated 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS:  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

§318.7    |Am«n<todl 

2.  The  chart  following  S  318.7(c)(4)  is 
amended  under  the  class  of  substance 
"Antioxidants  and  oxygen  interceptors" 
for  the  products  "Fresh  pork  sausage, 
brown  and  ser\'e  sausages,  Italian 
sausage  products,  pregrilled  beef  patties, 
and  fresh  sausage  made  from  beef  or 
beef  and  pork,"  by  adding  the  word 
"fresh"  before  "Italian  sausage 
products"  to  read:  "Fresh  pork  sausage, 
brown  and  serve  sausages,  fresh  Italian 
sausage  products,  pregrilled  beef  patties, 
and  fresh  sausage  made  from  beef  or 
beef  and  pork." 
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PART  319— DEFINITIONS  AND 
STANDARDS  OF  IDENTITY  OR 
COMPOSITION 

3.  Section  ^9.145  is  amended  by 
removing  the  words  "uncured"  and 
"unsmoked"  from  the  first  sentence  of 
paragraph  (a):  by  adding  a  new 
paragraph  (a)(4):  and  by  revising  all  of 
paiagraph  (c).  The  amended  and  revised 
portions  of  S  319.145  read  as  follows: 

9  319.145    Italian  Musage  products. 

(a)  Italian  sausage  products  are  cured 
or  uncured  sausages  containing  at  least 
85  percent  meat,  or  combination  of  meat 
and  fat,  with  the  total  fat  content 
constituting  not  mure  than  35  percent  of 
the  finished  product.  *  *  * 
•        «        *        *        • 

(4)  Italian  sausage  products  made  in 
conformance  with  the  provisiims  of 
paragraphs  (a)  (1),  (2),  and  (3)  of  this 
section,  and  with  paragraphs  (b)  and  (c) 
of  this  section,  may  contain  sodium 
nitrite  or  potassium  nitrite  in  amounts 
nut  to  exceed  those  allowed  in  the  chart 
following  §  318.7(c)(4).  provided  that 
such  products  are  labeled  with  the  word 
"cured"  in  the  product  name,  such  as 
"Cured  Italian  Sausage."  The  word 
"cured"  shall  be  displayed  on  the 
product  label  in  the  same  size  and  style 
of  lettering  as  other  words  in  the 
product  name. 
***** 

(c)  If  Italian  sausage  products  are    • 
cooked  or  smoked,  determination  of 
compliance  with  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  based  on  the  uncooked  or 
unsmoked  product.  The  product  before 
cooking  or  smoking  shall  contain  no 
more  than  3  percent  water  as  specified 
in  paragraph  (b)(2)  of  this  section. 
Product  which  is  cooked  shall  be 
labeled  with  the  word  "cooked"  in  the 
product  name,  such  as  "Cooked  Italian 
Sausage"  or  "Cooked  Cured  Italian 
Sausage."  Product  which  is  smoked 
shall  be  labeled  with  the  word 
"smoked"  in  the  product  name,  such  as 
"Smoked  Italian  Sausage  '  or  "Smoked 
Cured  Italian  Sausage."  The  words 
"rooked"  and  "smoked  '  shall  be 
displayed  on  the  product  label  in  the 
same  size  and  style  of  lettering  as  other 
words  in  the  product  name. 

Done  at  Washington.  D.C.  on  S<>ptemt>er  28. 
1fl84. 

Donald  L  Houston, 

Administrator.  Food  Safety  and  Inspection 
Service. 

(FR  Doc.  S4-31021  Filed  lI-2»-M:  •:4S  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Part  430 

(Docket  No.  CE-RM-<2-130) 

Energy  Conservation  Program  for 
Consumer  Products;  Test  Procedures 
for  Distiwashers 

agency:  Office  of  Conservation  and 
Renewable  Energy,  DOE. 
action:  Final  rule. 


summary:  The  Department  of  Energy 
(DOE)  hereby  amends  its  test 
procedures  for  dishwashers  by  revising 
the  definition  of  water  heating 
dishwashers,  and  by  making  a  few  other 
related  changes.  Test  procedures  are 
one  part  of  the  energy  conservation 
program  for  consumer  products 
established  pursuant  to  the  Energy 
Policy  and  Conservation  Act,  as 
amended  by  the  National  Energy 
Conservation  Policy  Act.  Among  other 
program  elements,  the  legislation 
requires  that  standard  methods  of 
testing  be  prescribed  for  covered 
products. 

EFFECTIVE  DATE:  December  27.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McCabe,  U.S.  Department  of 
Energy,  Office  of  Conservatidn  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  CE-113.1, 1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585.  (202)  252- 
9127:  or 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC- 
12, 1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
9513. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  1, 1977,  Section  301  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act)  (Pub.  L.  95-91)  transferred  the 
functions  of  the  Federal  Energy 
Administration  (FEA)  concerning  the 
energy  conservation  program  for 
consumer  products  to  the  Department  of 
Energy  (DOE).  The  energy  conservation 
program  for  consumer  products  was 
established  by  the  I-TIA  pursuant  to  Title 
III.  Part  B  of  the  Energy  Policy  and 
Conservation  Act  (EPCA)  (Pub.  L.  94- 
163).  Subsequently.  EPCA  was  amended 
by  the  National  Energy  Consenation 
Policy  Act  (NECPA)  (Pub.  L.  95-619). 
Among  other  program  elements,  section 
323  of  EPCA,  as  amended,  requires  that 
standard  methods  of  testing  be 


prescribed  for  covered  products, 
including  dishwashers.  Test  procedures 
for  dishwashers  appear  at  Appendix  C 
to  Subpart  B  of  10  CFR  Part  430. 

Test  procedures  for  dishwashers  were 
first  published  on  August  8, 1977.  (42  FR 
39964,  August  8, 1977).  Subsequently, 
three  manufacturers  of  dishwashers  that 
use  120  °F  inlet  water  requested  DOE  to 
exclude  their  dishwashers  from  the 
prescribed  test  procedures. 

The  Hobart  Corporation  (Hobart)  filed 
an  application  for  exception  with  the 
DOE  Office  of  Hearings  and  Appeals 
(OHA)  on  September  5, 1979.  for  its 
Model  KD-19  dishwasher.  OHA  granted 
an  exception  to  Hobart  on  February  26, 
1980.  Norris  Industries  (Norris)  applied 
to  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  for 
a  test  waiver  on  November  5, 1980.  The 
Secretary  granted  the  waiver  for  Norris' 
LER  series  dishwashers  (46  FR  35719, 
I>ily  10. 1981).  The  General  Electric 
Company  (GE)  applied  for  a  test  waiver 
for  its  "T"  series  dishwasher  on 
November  6, 1981.  The  Secretary 
granted  a  waiver  to  GE  for  its  "T"  series 
dishwasher  on  May  28, 1982.  (47  FR 
33543,  May  28, 1982).  As  required  by 
5  430.27(h)  on  March  3, 1983,  DOE 
amended  the  dishwasher  test 
procedures  so  as  to  eliminate  the  need 
for  continuation  of  the  test  procedure 
waivers.  (48  FR  9202,  March  3, 1983). 

After  the  publication  of  the  March 
1983  rule,  two  dishwasher 
manufacturers,  GE  and  Hobart, 
commented  to  DOE  that  their 
dishwashers  which  are  designed  to 
operate  with  120  °F  inlet  water  would 
not  comply  with  the  definition  of  water 
heating  dishwashers  because  they  do 
not  provide  internal  water  heating  in  the 
rinse  phase  of  the  normal  cycle. 
Subsequently,  DOE  proposed  to  amend 
the  water  heating  dishwasher  definition. 
(49  FR  23142,  June  4, 1984).  A  public 
hearing  was  held  on  June  21, 1984. 

B.  Discussion 

1.  Heated  Rinse  Cycle.  The  June  1984 
notice  proposed  amendments  to  the 
definition  of  a  water  heating  dishwasher 
to  delete  the  requirement  for  internal 
water  heating  in  "at  least  one  rinse 
phase  of  the  normal  cycle."  DOE 
included  this  requirement  in  the  March 
1983  final  rule  based  on  comments 
received  on  the  May  1982  proposed  rule. 
In  commenting  on  the  May  1982 
proposed  rule,  Design  and 
Manufacturing  Corporation  (D&M), 
Sears  Roebuck  and  Co.  (Sears)  and 
Whirlpool  Corporation  (Whiripool) 
stated  that  at  least  one  rinse  phase  must 
be  thermostatically  controlled.  As 
discussed  above,  the  test  procedures  for 
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dishwashers  were  amended  to  include 
test  procedures  for  water  heating 
dishwashers  in  order  to  eliminate  the 
need  for  continuation  of  the  test 
procedure  waivers.'  After  publication  of 
the  March  1983  final  rule,  both  GE  and 
Hobart  commented  to  DOE  that  their 
water  heating  dishwashers  do  not 
comply  with  the  definition. 

GE  and  Hobart  agreed  with  the  June 
1964  proposal  (GE.  No.  12.  at  2;  and 
Hobart.  Na  15,  at  1).* 

Whirlpool  and  Thermador/WasteKing 
(WasteKing)  recommended  that  the 
requirement  for  a  heated  rinse  not  be 
changed  in  order  to  assure  satisfactory 
dishwashing  performance.  (Whirlpool. 
No.  14.  at  1:  and  WasteKing.  No.  16,  at 
1).  Whirlpool  found  in  testing 
dishwashers  with  120  *F  water,  which 
was  tberomostatically  heated  to  140  *F 
in  only  one  wash  phase,  that  the  drying 
perfonnance  had  degraded  in 
comparison  to  dishwashers  with  140  *F 
water  in  all  HU  phases.  (Whirlpool.  5- 
21/1).  WasteiGng  stated  that  its  test 
results  support  Whirlpool's. 

In  responding  to  these  comments  by 
Whirlpool  and  WasteKing.  GE  cited  the 
March  1983  final  rule  in  which  the 
Department  concluded  that 
manufacturers  should  be  allowed  to 
detennine.  for  themselves,  whether  the 
dishwashing  performance  for  water 
heating  dishwashers  is  acceptable. 
(March  3. 1963. 48  FR  9204).  See  GE.  No. 
12.  at  2. 

Hobart  also  stated  that  the 
manufacturer  should  be  allowed  to 
design  a  dishwasher  which  it  believes 
will  satisfy  to  performance  requirements 
of  its  customers.  Hobart  illustrated 
manufacturer  responsiveness  by  citing 
how  an  earlier  design  of  its  KitchenAid 
dishwasher  had  been  redesigned  in 
order  to  meet  consumer  demaads  for  a 
quicker  drying  period.  See  Hobart.  No. 
15.  at  1.  2.  Based  on  all  the  relevant 
information,  including  review  of  these 
comments.  DOE  continues  to  believe 
that  manufacturers  should  be  free  as 
much  as  possible  to  design  products  to 
satisfy  their  customers'  requirements. 
Accordingly,  today's  Hnal  rule  does  not 
include  a  requirement  for  a  heated  rinse. 
This  position  is  further  supported  by  the 


■  OHA  granted  an  exception  (o  Hobart  on 
Felwuary  2S.  liMn.  for  iU  ICD-19  dishwastier.  The 
Secretary  granted  a  waiver  to  GE  for  its  T'  series 
diahwather  on  May  28. 19S2.  Neither  the  ICD-19 
dishwasher  or  the  "T"  series  dishwasher  provide 
internal  water  heating  in  the  rinse  phase  of  the 
nonnal  cycle. 

*  Comments  on  the  rulemaking  were  given  docket 
numbers.  Citations  to  the  comments  provide  the 
docket  numliers.  unleaa  the  comment  was  .submitted 
aa  pan  of  an  oral  presentation,  in  which  case  the 
citation  is  to  the  dale  and  the  nuasehcal  order  of  the 
praaentalion. 


two  waivers  which  have  been  granted  in 
this  regard. 

2.  InJet  Water  Temperature.  GE  and 
Maytag  proposed  that  the  deHnition  of 
water  heating  dishwasher  be  changed  to 
include  language  stating  that  the 
manufacturer  recommends  a  nominal 
inlet  water  temperature  of  120  'F.  (GE. 
6-21/2;  and  Maytag,  No.  13.  at  2). 
Maytag  recommended  the  change  so  as 
to  assure  that  energy  consumption 
claims  would  accurately  reflect  the 
energy  use  of  the  dishwasher  as 
recommended  by  the  manufacturer  and 
used  by  the  consumer.  GE  also 
reconimended  that  a  water  heating 
dishwasher  is  one  "that  the 
manufacturer  recommends  is  able  to 
operate  at  a  nominal  inlet  water 

temperature  of  120  'F See  GE,  6- 

21/2. 

Hobart  also  commented  that  while  the 
definition  may  be  adequate  for 
dishwashers  currently  distributed  in  the 
United  States,  it  may  need  to  be 
modified  for  an  inlet  water  supply  of 
less  than  120  *F  as  future  designs 
change.  (Hobart.  No.  IS,  at  2). 
Specifically.  Hobart  cited  European 
dishwashers  "which  are  designed  to  be 
plumbed  to  cold  water  and  *  *  *  employ 
thermostatic  internal  water  heating  but 
with  a  230  VAC  power  source." 
Subsequent  to  the  close  of  the  comment 
period  of  this  rulemaking.  DOE  received 
a  petition  for  test  procedure  waiver  for 
this  type  of  dishwasher.' 

DOE  has  reviewed  these  comments 
and  agrees  with  each.  Today's  final  rule 
amends  the  definition  of  water  heating 
dishwasher  to  include  the  language  that 
the  manufacturer  directs  that  nominal 
inlet  water  temperature  of  120  *F  should 
be  used.  However,  Hobart's  comments 
regarding  dishwashers  designed  to  be 
plumbed  to  cold  water  will  be  addressed 
in  a  separate  rulemaking  action  since  it 
is  an  issue  outside  of  this  rulemaking. 

3.  Wash  Water  Temperature. 
Whirlpool  (Whirlpool  6-18/1,  No.  14  at 
1.  and  No.  14a,  at  1,  2)  proposed  that  the 
test  procedure  require  the  temperature 
of  the  circulating  water  to  reach  140  *F 
in  the  thermostatically  controlled 
phases.  Whirlpool  contends  that  this  is 
necessary  to  ensure  adequate 
performance,  and  as  a  safeguard  against 
inadequate  water  heating.  Whirlpool 
recommended  "that  the  water 
temperature  be  measured  in  the  lower 
rack  at  a  height  of  six  inches  above  the 
bottom  of  this  rack  within  a  12  inch 


'  On  August  20. 1984.  DOE  received  a  petition  for 
a  lest  procedure  waiver  from  ANDI  Co.  for  its 
Favorit  Model  263  and  285  dishwashers.  These 
dishwashers  are  manufactured  in  Germany  and 
operate  on  an  electrical  supply  of  240  volts  and  ar*' 
intended  to  use  cold  water  input  only. 


diameter,  centered  in  the  lower 
dishrack".  To  support  this  proposal 
Whirlpool  cited  its  test  results  where  a 
competitor's  water  heating  dishwasher 
was  only  able  to  attain  135  *F  in  the 
wash  cycle,  and  several  dishwasher 
detergent  manufacturers, 
recommendations  that  the  water 
temperature  be  at  least  140  *F.  Based 
upon  dishwasher  detergent 
manufacturers'  recommendations  for 
140  °F  water  temperature,  Whirlpool 
believes  the  test  procedure  should 
include  a  temperature  requirement  for 
the  circulating  water.  In  addition. 
Whirlpool  believes  this  requirement  is 
necessary  since  its  test  results  of  a 
competitor's  dishwasher  show  that  the 
competitor's  dishwasher  is  not  able  to 
provide  the  recommended  140  *F  water 
temperature. 

GE.  WasteKing  and  Hobart  each 
rejected  Whirlpool's  proposal.  (GE,  No. 
12.  at  2;  Hobart,  No.  15,  at  2;  and 
WasteKing.  No.  16,  at  2).  GE  states  that 
this  is  a  performance  issue  which,  in  the 
March  1983  final  rule.  DOE  left  to 
manufacturers  to  determine.  Hobart  also 
took  the  position  that  the  level  to  which 
a  dishwasher  heats  the  water  should  be 
left  to  the  manufacturer.  WasteKing 
rejected  Whirlpool's  proposal, 
commenting  that  its  dishwasher  design 
does  not  heat  the  main  body  of  water 
directly  and  does  not  control  water 
temperature.  Rather,  the  dishwasher 
generates. steam  to  heat  the  dishes  and 
indirectly  heats  the  water.  WasteKing's 
heating  control  mechanism  does  not 
guarantee  the  exact  temperature  of  the 
water  during  circulation.  Furthermore, 
this  proposal  was  raised  in  response  to 
DOE'S  May  1962  notice  and  rejected  by 
DOE  in  the  March  1963  final  rule.  See  48 
FR  9203,  March  3, 1983.  In  addition,  DOE 
raised  the  WasteKing  design  as  possibly 
not  meeting  the  Whirlpool  proposal  at 
the  June  1984  public  hearing  and 
requested  that  Whirlpool  comment  on 
the  WasteKing  design  vis-a-vis  its 
proposal  for  measuring  the  temperature 
of  the  heated  circulating  water. 
Whirlpool  agreed  to  this  request.  [See 
Whirlpool  6-21/1).  However,  in  its 
written  response  Whirlpool  did  not 
respond  to  this  request. 

DOE  continues  to  believe,  as  in  the 
March  1983  final  rule,  that  a  requirement 
to  heat  water  to  a  specified  minimum 
temperature  is  unnecessarily  restrictive 
in  the  test  procedure  and  could  exclude 
steam  dishwashers  from  the  water 
heating  dishwasher  category.  Therefore, 
todays  nnai  rule  does  not  include  a 
requirement  of  a  rise  to  a  specified 
temperature  for  water  heated  by  a  water 
heating  dishwasher. 
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4.  Test  Load.  Whirlpool  and  Hobart 
recommended  that  a  minimum  number 
of  eight  place  settings  be  specified  for 
testing  water  heating  dishwashers. 
(Whirlpool.  No.  14.  at  1;  Hobart  No,  15. 
at  3).  Hobart  states  that  Association  of 
Home  Appliance  Manufacturers 
(AHAM)  Standard  DW-1.  referenced  in 
Section  2.6.2  of  the  DOE  dishwasher  test 
procedures,  is  discretionary  as  to  test 
load  size  and  could  affect  test  results.* 
Hobart  goes  on  to  state  that  test  loads 
vary  depending  on  which  laboratory  is 
conducting  the  testing.  The  test  load 
ranges  from  eight  place  settings 
(generally  used  by  Procter  and  Gamble) 
to  12  place  settings  (generally  used  for 
the  AHAM  test  for  full  sized  units), 
WasteKing  agrees  that  the  size  of  the 
test  load  should  be  added  to  the 
specification.  (WasteKing.  No,  16,  at  2). 
However,  WasteKing  does  not  propose 
a  test  load  size. 

GE  commented  that  such  a  provision 
is  redundant  because  under  the  Federal 
Trade  Commission  (FTC)  labeling 
program,  standard  dishwashers  have  a 
capacity  of  eight  or  more  place  settings 
while  compact  dishwashers  have  a 
capacity  of  less  than  eight  place 
settings.  (GE.  No.  12,  at  3).  GE  further 
states  that  since  the  current  test 
procedures  require  the  use  of  a  dish  load 
in  accordance  with  AHAM  Standard 
DW-1,  they  believe  that  the 
"requirement  of  a  minimum  of  eight 
place  settings  is  already  established  for 
'standard'  dishwashers."  GE  infers  that 
all  water  heating  dishwashers  are 
standard  dishwashers.* 

DOE  agrees  that  standard  sized  water 
heating  dishwashers  should  be  tested 
with  eight  place  settings  in  order  to 
eliminate  any  test  variability  due  to  the 
size  of  the  test  load.  However,  DOE 
believes  that  a  requirement  to  test  water 
heating  dishwashers  with  a  minimum  of 
eight  place  settings  would  be  too 
restrictive  since  compact  water  heating 
dishwashers  could  be  manufactured  at  a 
later  date.  DOE  believes  this 
amendment  will  standardize  the  testing 
and  provide  flexibility  in  the  test 
procedure  if  compact  water  heating 


'AHAM  standard  DW-1  does  not  specify  the 
number  of  place  settings  required:  rather,  it  allows 
the  testing  facility  to  determine  the  number  of  place 
fellings  to  be  used. 

'As  Hobart  stated  (Hobart,  No.  IS,  at  2)  the 
current  detinilion  of  water  heating  dishwashers  may 
need  to  l>e  modified  as  dishwashers  are  introduced 
into  the  market  place  that  are  designed  to  be 
pluml>ed  to  cold  water.  Likewise,  there  may  l>e 
water  healing  dishwashers  manufactured  at  some 
future  date  with  a  capacity  of  less  than  eight  place 
settings.  DOE  believes  that  for  compact  water 
heating  dishwashers,  the  number  of  place  sellings  to 
l>e  tested  should  l>e  the  capacity  speclHed  by  the 
manufacturer. 


dishwashers  were  manufactured  at  a 
later  date. 

5.  Thermostatically  Controlled 
Heating.  The  June  1984  notice  proposed 
retaining  the  requirement  that  water 
heating  dishwashers  be  thermostatically 
controlled.  Whirlpool,  Hobart  and 
WasteKing  all  commented  in  support  of 
this  proposal  (Whirlpool,  6-21/1,  No.  14 
at  2,  and  No.  14a  at  3;  Hobart,  No.  15,  at 
2;  and  WasteKing,  No.  16.  at  1), 
Maytag's  proposed  definition  supports 
retaining  the  requirement  for 
thermostatically  controlled  heating.  See 
Maytag,  No,  13.  at  2, 

In  the  June  1984  proposal.  DOE 
asserted  that  "a  key  distinction  between 
water  heating  dishwashers  and  other 
dishwashers  is  a  control  that  shuts  off 
the  internal  heater(s)  after  the  water  has 
been  heated  to  a  certain  level,"  See  49 
FR  23143.  June  4, 1984.  GE  rejected 
DOE'S  assertion,  claiming  that  this  is  a 
"restrictive  and  unnecessary  design 
requirement",  and  that  there  is  no 
certain  water  temperature  level  to  be 
achieved.  Rather,  GE  believes  the 
temperature  achieved  is  determined  by 
the  manufacturer  in  order  to  achieve 
acceptability  of  washing  performance. 
(GE.  6-21/2). 

Whirlpool  contended  that  due  to  long 
pipe  runs  from  the  water  heater  to  the 
dishwasher,  the  temperature  of  the 
water  entering  the  dishwasher  is 
reduced  and  that  it  is  a  hit  or  miss 
proposition  as  to  what  the  heated  water 
temperature  in  the  dishwasher  will  be  if 
one  depends  on  a  fixed  time  delay  for 
water  heating.  Hobart.  in  its  Final 
Arguments  concerning  its  application  for 
exception  with  the  DOE  Office  of 
Hearings  and  Appeals  for  its  KD-19 
dishwasher  [see  Hobart,  Final 
Argument,  filed  with  DOE  OHA.  Case 
DEE-4459).  stated  that  water  heated  to 
120  'F  in  the  water  heater  may  be  as 
low  as  90  'F  at  the  point  of  use.  In 
addition,  data  submitted  by  Whirlpool 
in  its  Statement  of  Objections 
demonstrated  that  during  the  wtnter  in 
certain  areas  of  the  country,  the 
temperature  may  be  lower  than  90  *F. 
(See  Whirlpool,  Statement  of  Objection, 
filed  with  DOE.  OHA,  Case  DEE-4459). 
Hobart  commented  on  the  June  1984 
proposal  that  the  thermostat  provides 
"an  assured  environment  to  either  raise 
the  water  temperature  or  avoid  heating 
it  more  than  necessary."  and  that  this 
cannot  be  duplicated  by  mechanical 
timers. 

GE  states  that  for  water  heating 
dishwashers  the  amount  of  additional 
heating  and  the  means  to  achieve  it 
should  depend  upon  the  manufacturer's 
specification,  and  should  not  be  a  part 
of  any  standardized  test  procedure.  GE 


further  claims  that  its  dishwashers  using 
mechanical  timer  delay  achieve 
excellent  results.  By  knowing  the 
characteristics  of  the  dishwasher  model, 
GE  asserts  that  it  is  simply  a  matter  of 
design  to  provide  sufficient  delay  to 
assure  excellent  performance  (GE,  No. 
12,  at  3).  Even  if  thermostatic  controls 
were  to  provide  greater  control  over  the 
energy  use  performance  of  water 
heating  dishwashers,  DOE  agrees  with 
GE  that  water  heating  dishwashers 
should  not  be  defined  to  require  a 
restrictive  design  requirement  such  as 
thermostatic  controls.  As  discussed 
above,  DOE  believes  the  market  place 
should  determine  whether  the 
dishwasher  performance  is  acceptable, 
not  the  DOE  test  procedure.  DOE 
accepts  GE's  arguments  that  a 
manufacturer  should  not  be 
unnecessarily  restricted  by  a 
standardized  test  method  as  to  which 
design  alternatives  to  consider.  Thus,  in 
today's  final  rule,  DOE  is  deleting  the 
requirement  for  thermostatic  controls.* 

3.  Miscellaneous.  The  June  1984  notice 
proposed  a  new  section  (S  2.7)  to  make 
clear  which  testing  provisions  applied  to 
water  heating  dishwashers.  In  addition, 
DOE  proposed  certain  minor  technical 
and  editorial  changes  in  the  June  1984 
proposed  rule. 

Specifically,  the  parameter  for  the 
machine  electrical  energy  consumption 
was  proposed  to  be  changed  from  "Me" 
to  "M"  in  S  3.2.2.  In  S  4.2.1,  the 
parameter  for  the  per  cycle  water  energy 
consumption  using  gas-heated  water  or 
oil-heated  water  was  proposed  to  be 
changed  from  "We"  to  "Wg".  Finally,  in 
§  4.3.2,  the  parameter  for  the  per  cycle 
machine  electrical  energy  consumption  " 
was  proposed  to  be  changed  from  "m"  . 
to  "M". 

D&M,  Hobart,  and  Whirlpool 
commented  in  favor  of  each  of  the 
proposed  changes.  (D&M,  No.  11,  at  1; 
Hobart,  No.  15,  at  2;  and  Whirlpool,  6- 
21/1).  GE  also  approved  the  inclusion  of 
S  2.7  in  the  test  procedure.  (GE,  6-21/2). 
Accordingly,  DOE  is  adopting  these 
proposed  provisions  in  today's  final  rule. 

C.  Environmental.  Regulatory  Impact, 
and  Small  Entity  Impact  Reviews 

1.  Environmental  Review.  The 
Department  has  reviewed  today's  final 
rule  in  accordance  with  the  National 
Environmental  Policy  Act  of  1969 


*If  a  manufacturer  were  to  recommend  that  the 
Inlet  water  temperature  t)e  increased  above  120  'F 
in  order  to  achieve  acceptable  performance  levels. 
then  DOE  believes  the  product  would  not  meet  the 
definition  of  water  heating  dishwater.  This  product 
should  tie  tested,  for  the  purpose  of  energy 
efficiency/use  claims,  with  a  nominal  water 
temperature  of  140  'F. 
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(NEPA)  (42  U^C  4321  et  seq.).  the 
Council  of  Environmental  Quality 
Regulations  implementing  the 
procedural  provisions  of  NEPA  (40  CFR 
Part  1500  et  seq.),  and  the  Department's 
own  NEPA  guidelines  (45  FR  20694. 
March  2a  198a  as  amended  by  47  FR 
7976.  February  23, 1982)  to  determine  if 
an  environmental  assessment  (EA)  is 
required. 

Today's  final  rule  serves  only  to 
standardize  the  measurement  of  energy 
usage  for  dishwashers.  The  action  of 
prescribing  these  revised  test 
procedures  will  not  result  in  any 
environmental  impacts.  Because  it  is 
clear  that  today's  final  rule  is  not  a 
ma|or  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
NEPA,  DOE  has  determined  that  neither 
an  EA  nor  an  EIS  is  required. 

2.  Regulatory  Impact  Review.  The 
final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
which  directs  that  all  regulations 
achieve  their  intended  goals  without 
imposing  unnecessary  burdens  on  the 
economy,  on  individuals,  on  public  or 
private  organizations,  or  on  State  and 
local  governments.  The  Executive  Order 
also  requires  that  regulatory  impact 
analyses  be  prepared  for  "major  rules," 
The  Executive  Order  defines  a  major 
rule  as  any  regulation  that  is  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  A 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 

This  final  rule  would  only  make  minor 
changes  in  the  test  procedures  for 
dishwashers.  Therefore,  DOE  has 
determined  that  this  final  rule  does  not 
come  within  the  definition  of  ■  major 
rule. 

In  accordance  with  section  3(c)(3)  of 
the  Executive  Order,  which  applies  to 
rules  other  than  major  rules,  the  final 
rule  was  submitted  to  OMB  for  review 
without  a  regulatory  impact  analysis. 
This  rule  has  been  reviewed  ^y  OMB  in 
accordance  with  Uie^rocedures 
applicable  to  rules  other  than  major 
rules. 

3.  Small  Entity  Impact  Review.  The 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354)  requires  that  an  agency  prepare  a 
final  regulatory  analysis  to  be  available 
at  the  time  the  final  rule  is  published. 
This  requirement  does  not  apply  if  the 
agency  "certifies  that  the  final  rule  will 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities." 

This  rule  only  affects  manufacturers 
of  dishwashers.  There  are  not  a 
substantial  number  of  small  entities  that 
manufacture  dishwashers.  Moreover, 
the  changes  made  would  not  have 
significant  economic  impacts.  The 
changes  clarify  testing  requirements  and 
would  not  change  the  current  testing 
burdens. 

Therefore,  pursuant  to  section  605(b), 
\XX,  certifies  that  this  final  rule  would 
not  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities." 

In  consideration  of  the  foregoing,  Part 
430  of  Chapter  II  of  Title  10,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

(Energy  Policy  and  Conservation  Act,  Pub.  L 
M-163.  as  amended  by  Pub.  L  95-«19: 
Department  of  Energy  Organization  Act  Pub. 
L  95-91). 

List  of  SubjecU  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation, 
Household  appliances. 

Issued  in  Washington.  D.C  October  25, 
1984. 
PatCoUlns. 

Acting  Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

Appendix  C—{  Amended] 

1.  Appendix  C  to  Subpart  B  of  Part  430 
is  amended  by  revising  \  1.6  to  read  as 
follows: 
•        •        *        •        • 

\A    "Water  heating  dishwasher"  means  a 
dishwasher  for  which  the  manufacturer 
recommends  operation  at  a  nominal  inlet 
water  temperature  of  120  *F  and  which  can 
operate  at  that  inlet  temperature  by  providing 
internal  water  heating  in  at  least  one  wash 
phase  of  the  normal  cycle. 


3.  Appendix  C  to  Subpart  B  of  Part  430 
is  amended  by  adding  a  new  section  2.7 
to  read  as  follows: 


2.  Appendix  C  to  Subpart  B  of  Part  430 
is  amended  by  revising  section  2.6.2  to 
read  as  follows: 


2.6.2    Dishwashers  to  be  tested  at  a 
nominal  120  'F  inlet  water  temperature.  The 
dishwasher  shall  be  tested  on  normal  cycle 
and  the  truncated  normal  cycle  with  a  test 
load  of  eight  place  settings  plus  six  serving 
pieces  as  specified  in  section  6.1.1  of  AHAM 
Standard  DW-1.  If  the  capacity  of  the 
dishwasher,  as  stated  by  the  manufacturer  is 
less  than  eight  place  settings  than  the  test 
load  shall  be  that  capacity. 


2.7    Testing  requhvments.  Provisions  in 
this  Appendix  pertaining  to  dishwashers 
which  operate  with  a  nominal  inlet 
temperature  of  120  'F  shall  apply  only  to 
water  heating  dishwashers. 
•         •         •         «         • 

4.  Section  3.2.2  to  Appendix  C  to 
Subpart  B  of  Part  430  is  amended  by 
removing  the  term  "Me"  for  the  machine 
electrical  energy  consumption  and 
inserting  in  its  place  the  term  "M". 

5.  Section  4.2.1  to  Appendix  C  to 
Subpart  B  of  Part  430  is  amended  by 
removing  the  term  "We"  for  per  cycle 
water  energy  consiunption  and  inserting 
in  its  place  the  term  "Wg". 

e.  Section  4.3.2  to  Appendix  C  to 
Subpart  B  of  Part  430  is  amended  by 
removing  the  term  "m"  for  the  per  cycle 
machine  electrical  consimiption  and 
inserting  in  its  place  the  term  "M", 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Ch.  VII 

Interpretiv*  Ruling  and  Policy 
Statement  84-1;  MambersMp  In 
Federal  Credit  Uniona 

aocncy:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Interpretive  Ruling  and  Policy 
Statement  (IRPS  84-1). 

summary:  This  IRPS  addresses  field  of 
membership  policy  for  Federal  credit 
unions  (FCU's).  It  updates  two  prior 
IRPS  (82-3  and  83-2),  includes  NCUA's 
new  pohcy  on  granting  FCU  membership 
to  senior  citizens  and  retirees  and  sets 
forth  the  Standard  FCU  Bylaws  which 
affect  field  of  membership.  Field  of 
membership  policy  is  based  on  Section 
109  of  the  FCU  Act  12  U.S.C.  109.  which 
states  that  FCU  membership  "shall  be 
limited  to  groups  having  a  common  bond 
of  occupation  or  association,  or  to     ■ 
groups  within  a  well-defined 
neighborhood,  community  or  rural 
district." 

EFFECTIVE  DATE:  November  15, 1984. 
AOORESS:  National  Credit  Union 
Administration,  1776  G  Street.  NW., 
Washington.  D.C.  20456. 
FOM  FUMTHCR  INFOWMATIOW  CONTACT: 
Robert  Fanner,  Director,  Department  of 
Legal  Services,  or  Hattie  Ulan,  Sta^ 
Attorney,  at  the  above  address,  or 
telephone  (202)  357-1030. 
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SUPPLEMENTARY  INFORMATION:  In 

September  of  1983,  the  National  Credit 
Union  Administration  Board  (Board) 
directed  that  a  comprehensive  study  of 
the  Board's  deregulation  of  the  field  of 
membership  policy  be  conducted.  As  a 
result  of  the  study,  the  Board  concluded 
that  a  revised  IRPS  should  be  developed 
and  published  to  all  Federal  credit 
unions  consisting  of  a  concise  statement 
of  the  recent  changes  in  field  of 
membership  policy.  Section  109  of  the 
FCU  Act.  12  U.S.C.  1759,  limits  FCU 
membership  to  "groups  having  a 
common  bond  of  occupation  or 
association,  or  to  groups  within  a  well- 
defined  neighborhood,  community  or 
rural  district."  Prior  to  April  1982, 
section  109  was  interpreted  by  NCUA 
narrowly.  The  deregulation  of  field  of 
membership  policy  essentially  began  in 
April  1982.  The  NCUA  Board  now 
interprets  the  FCU  Act  more  broadly 
regarding  field  of  membership.  The 
primary  intent  of  the  newly  expanded 
field  of  membership  policy  and  the 
essential  basis  for  all  changes  in  the 
policy  since  April  1982  is  to  provide 
credit  union  service  to  new  groups — to 
people  who  do  not  presently  have  credit 
union  service  available  to  them. 

This  new  policy  statement  (IRPS  84-1) 
combines  the  two  previous  policy 
statements,  IRPS  82-3  and  IRPS  83-2. 
sets  out  modifications  which  have  been 
made  since  their  publication, 
incorporates  several  unwritten  policies 
which  address  field  of  membership,  and 
sets  forth  the  new  policy  on  8er\'ice  to 
senior  citizens  and  retirees.  Several  of 
the  recommendations  made  in  the  field 
of  membership  policy  study  are  also 
incorporated  in  the  new  policy 
statement.  Two  bylaw  provisions  which 
affect  field  of  membership  are  also 
addressed  in  the  new  IRPS.  IRPS  82-3 
and  IRPS  83-2  are  cancelled  as  of  the 
effective  date  of  IRPS  84-1.  The 
Chartering  and  Organizing  Manual  for 
Federal  Credit  Unions  (Manual),  which 
was  revised  in  1980,  is  superseded  to  the 
extent  that  it  conflicts  with  this  IRPS. 
All  other  portions  of  the  Manual  remain 
in  effect.  "The  Manual  is  being  updated 
to  reflect  the  current  field  of 
membership  policy.  It  will  be  published 
in  the  near  future. 

IRPS  84-1  is  divided  into  four  major 
sections.  The  first  section  is  entitled 
Purchase  of  Loans  of  Liquidating  Credit 
Unions  Under  section  107(14).  This 
section  appeared  as  part  of  IRPS  82-3. 
The  Board's  policy  has  not  changed  in 
this  area.  FCU's  may  offer  membership 
services  to  members  of  liquidating  credit 
unions  whose  loans  the  FCU  has 
purchased  pursuant  to  section  107(14)  of 
the  FCU  Act,  12  U.S.C.  1757(14).  IRPS 


82-3  also  addressed  FCU  purchase  of 
notes  of  liquidating  credit  unions  for 
investment  value  pursuant  to  section 
107(13)  of  the  FCU  Act.  This  section  is 
deleted  from  the  new  IRPS  since  it  does 
not  concern  field  of  membership  policy. 
FCU's  retain  the  authority  to  purchase 
notes  of  liquidating  credit  unions 
pursuant  to  section  107(13)  of  the  FCU 
Act.  The  aggregate  balances  of  such 
notes  may  not  exceed  five  percent  of  the 
purchasing  credit  union's  total  shares 
and  undivided  earnings  according  to 
section  107(13).  This  limitation  does  not 
apply  to  the  purchase  of  loans  when 
membership  services  are  offered  under 
section  107(14). 

The  second  section  of  the  IRPS  is 
entitled  Bylaws  Affecting  Field  of 
Membership.  The  "once  a  member, 
always  a  member"  Bylaw  (Article  II, 
section  5  of  Standard  Federal  Credit 
Union  Bylaws]  has  been  in  effect  since 
1968  and  has  not  been  changed.  With 
this  Bylaw,  if  an  FCU  board  of  directors 
so  resolves,  members  can  retain 
affiliation  with  their  FCU  even  though 
they  are  no  longer  within  the  field  of 
membership.  The  Bylaw  defining 
immediate  famihes  (Article  XVIII, 
section  2(a)  of  the  Standard  Federal 
Credit  Union  Bylaws)  was  deregulated 
in  1983.  FCU's  that  wish  to  serve 
immediate  family  members  must  first 
ascertain  that  the  field  of  membership 
provision  of  the  FCU's  charter  includes 
family  members.  If  family  members  are 
not  included,  the  FCU  may  apply  to  the 
appropriate  regional  director  for  a 
charter  amendment.  The  FCU  then  has 
three  basic  choices  in  defining  family 
members.  1.  The  FCU  may  utilize  Article 
XVIII,  section  2(a)  of  the  standard  form 
of  FCU  bylaws,  which  defines  members 
of  their  immediate  families  to  mean 
"grandparents,  parents,  husband,  wife, 
children,  grandchildren,  brothers  and 
sisters  li\nng  under  the  same  roof  and  in 
the  same  household."  2.  The  FCU  may 
adopt  one  of  the  standard  Bylaw 
amendments  set  out  in  NCUA  Letter  No. 
56  (April  10, 1981).  These  standard 
amendments  expand  the  definition  of 
immediate  families.  3.  The  FCU  may 
choose  to  narrow  or  expand  this 
definition  by  adopting  a  standard  bylaw 
amendment,  in  accordance  with  the 
procedures  set  out  in  NCUA  Letter  No. 
73  (February  2, 1983),  that  allows  the 
FCU's  board  of  directors  to  develop  its 
own  definition  of  the  term  "members  of 
their  immediate  families." 

In  general,  family  members  of  anyone 
within  the  field  of  membership  may  join 
the  FCU.  There  is,  however,  an 
exception  to  this  policy.  When  dealing 
with  a  student  group,  immediate  family 
members,  however  defined,  extends 


only  to  students  who  have  established 
membership  themselves  (i.e^  family 
members  may  join  the  credit  unibn  only 
if  the  student  has  joined).  This  policy 
emphasizes  that  FCU's  should  not  add 
student  groups  merely  to  include  the 
student's  parents  in  the  field  of 
membership. 

The  third  section  of  the  IRPS  is 
entitled  Multiple  Croup  Charters.  This  is 
the  area  of  field  of  membership  policy 
that  has  undergone  the  most  change 
since  deregulation  of  field  of 
membership  began.  As  previously 
indicated,  section  109  of  the  FCU  Act 
provides  that  FCU  membership  shall  be 
limited  to  groups  having  a  common  bond 
of  occupation  or  association  or  to  groups 
within  a  well  defined  neighbortiood. 
commtmity  or  rural  district.  The  Board 
interprets  the  first  part  of  this  provision 
to  allow  more  than  one  occupational  or 
associational  group  to  be  included  in  the 
field  of  membership  of  a  Federal  credit 
union,  on  the  condition  that  each  group 
has  its  own  otoupational  or 
associational  common  bond. 
Accordingly,  two  types  of  multiple  group 
charters  exist  pursuant  to  section  109  of 
the  FCU  Act  those  involving 
occupational  and/or  associational 
groups  and  those  involving  community 
based  groups.  Occupational  and/or 
associational  multiple  group  charters 
are  addressed  first. 

Prior  to  1982,  multiple  group  charters 
and  mergers  were  limited  to  either 
occupational  or  associational  groups  (a 
multiple  group  of  occupational  and 
associational  groups  could  not  exist). 
Multiple  groups  were  further  limited  in 
that  the  common  bonds  within  the 
multiple  group  had  to  be  similar.  IRPS 
82-3  deregulated  field  of  membership  so 
that  it  was  no  longer  necessary  to  limit 
multiple  groups  to  either  the 
associational  or  occupational  type.  A 
multiple  group  now  could  be  made  up  of 
both  associational  and  occupational 
groups.  The  requirement  for  similar 
common  bonds  was  also  eliminated  at 
that  time.  As  indicated  above,  the 
requirement  that  each  group  have  its 
own  common  bond  remains  intact.  The 
regional  directors  have  been  delegated 
the  authority  by  the  board  to  grant  or 
deny  this  type  of  multiple  group  charter. 

Five  additional  requirements  must  be 
met  before  this  type  of  multiple  group 
charter  or  charter  amendment  will  be 
granted.  These  are  listed  in  the  IRPS. 
The  first  three  criteria  appeared  in  IRPS 
82-3  and  have  not  char\ged.  The  fourth 
criteria  has  been  established  to  avoid 
overlaps  in  fields  of  membership.  The 
fifth  criteria  was  a  part  of  IRPS  83-2  and 
has  been  slightly  modified. 
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An  overlap  exists  when  a  group  is 
eligible  for  membership  in  two  or  more 
credit  unions.  The  fourth  criteria 
requires  that  if  the  group  requesting 
service  is  already  eligible  for 
membership  in  another  credit  union, 
they  must  provide  justification  as  to 
why  they  no  longer  desire  that  service. 
Policy  requires  that  every  effort  be  made 
to  avoid  an  overlap  situation.  Ideally,  a 
group  should  be  eligible  for  membership 
in  only  one  credit  union.  (However,  it  is 
recognized  that  an  individual  may  be 
eligible  for  membership  in  a  number  of 
credit  unions.)  FCU's  are  encouraged  to 
work  out  overlap  problems  internally.  If 
a  resolution  of  the  problem  is  not 
reasonably  forthcoming,  and  other 
circumstances  warrant  an  overlap,  then 
an  overlap  may  be  permitted. 
Circumstances  to  be  considered  are  the 
nature  of  the  problems,  efforts  to  resolve 
the  problems,  Bnancial  impact  on  the 
credit  union,  the  desires  of  the  groups, 
and  if  applicable,  the  opinions  of  the 
state  credit  union  supervisor  and  other 
interested  parties.  Although  the  fourth 
criteria  is  a  new  requirement  for  the 
granting  of  multiple  group  charters, 
NCUA  policy  on  overlap*  is  unchanged. 
The  addition  of  the  fourth  criteria  will 
alert  the  regional  directors  to  possible 
overlap  situations  before  they  occur. 

The  fifth  criteria  for  a  multiple  group 
charter  states  that  all  of  the  groups  must 
be  within  the  operational  area  of  the 
home  or  a  branch  office  of  the  FCU.  The 
definition  of  branch  office  as  stated  in 
IRPS  83-2  has  been  clarified.  The  policy 
on  justification  for  adding  new  groups 
within  the  area  of  a  branch  office  has 
been  slightly  modified.  Under  IRPS  83-2, 
the  addition  of  a  new  group  could  not  be 
used  to  justify  a  proposed  branch  office. 
A  proposed  branch  office  could  only  be 
justified  on  the  basis  of  the  current  field 
of  membership.  This  policy  has  been 
modified  in  IRPS  84-1  by  changing  the 
requirement  that  groups  be  within  the 
well-defined  area  of  an  existing  branch 
office  to  a  requirement  that  they  be 
within  the  operational  area  of  a  branch 
office.  An  FCU  can  now  include  new 
groups  as  partial  justification  for  a 
proposed  branch  office  if  the  proposed 
branch  office  will  also  improve  credit 
union  service  to  the  existing  field  of 
membership.  The  new  group  alone  is  not 
enough  to  justify  a  proposed  branch 
office.  The  current  field  of  membership 
must  comprise  a  significant  portion  of 
the  total  field  of  membership  to  be 
served  initially  by  the  proposed  branch 
office.  The  old  policy  has  been  modified 
for  two  reasons.  In  many  cases,  it 
effectively  denied  convenient  credit 
union  service  to  existing  fields  of 
membership.  In  addition,  it  was  difficult 


to  enforce.  The  requirement  that  new 
groups  be  within  the  "operational  area" 
of  the  home  or  a  branch  office  is 
substituted  for  the  previous  requirement 
that  they  be  within  a  "well-defined 
area"  of  such  an  office.  Since  the 
limitation  is  not  necessarily  a 
geographic  one,  operational  rather  than 
well-defined  area  seems  more 
appropriate.  As  stated  in  the  IRPS, 
"operational  area"  shall  mean  an  area 
surrounding  the  home  or  a  branch  office 
that  can  reasonably  be  served  by  the 
apphcant  credit  union  as  determined  by 
the  regional  director.  The  operational 
area  limitation  should  help  to  ensure 
that  groups  receive  service  from  FCUs, 
not  merely  become  a  part  of  the  field  of 
membership. 

One  additional  issue  involving 
operational  area  needs  to  be  addressed: 
the  corporate  headquarters  issue.  Under 
prior  policy,  when  a  corporate 
headquarters  was  located  within  the 
well-defined  area  of  an  FCU,  the  entire 
employee  group  could  be  included  in  the 
field  of  membership.  When  a  majority  of 
employees  worked  within  the 
operational  area  but  the  corporate 
headquarters  was  not  within  the  area, 
the  group  was  not  eligible  for 
membership.  This  inconsistency  has 
been  corrected.  The  new  policy  is  as 
follows:  When  either  the  corporate 
headquarters  is  located  or  a  simple 
majority  of  employees  work  within  the 
operational  area,  the  employee  group  is 
eligible  to  be  added  to  the  field  of 
membership.  It  should  be  noted  that 
these  groups  will  now  be  treated  as  any 
other  group  in  a  multiple  group  charter 
application  and  are  subject  to  the  five 
criteria  set  out  above. 

The  second  type  of  multiple  group 
charter  exists  when  any  portion  of  the 
group  charter  to  be  approved,  the 
combined  field  of  membership  is  limited 
to  a  well-defined  neighborhood, 
community  or  rural  district,  as 
determined  by  the  regional  director.  The 
well-defined  neighborhood,  community 
or  rural  district  is  mandated  by  section 
109  of  the  FCU  Act.  Pursuant  to 
delegated  authority,  if  the  population  of 
the  proposed  well-defined 
neighborhood,  community  or  rural 
district  is  under  35,000.  the  charter 
decision  is  made  by  the  regional 
director.  If  the  population  exceeds 
35,000,  the  charter  must  be  approved  by 
the  NCUA  Board.  This  population  policy 
also  applies  whenever  a  community- 
based  FCU  proposes  to  expand  its 
boundaries.  If  the  population  of  the 
proposed  expanded  community  exceeds 
35,000,  the  charter  must  be  approved  by 
the  NCUA  Board.  The  policy  does  not 
apply  when  occupational  or 


associational  groups  outside  of  the 
community  are  added  to  the  field  of 
membership  without  expansion  of 
boundaries.  The  regional  director  will 
make  the  determination,  regardless  of 
population.  Occupational  or 
associational  groups  outside  the 
community  may  be  added,  however, 
only  if  they  are  within  an  area  such  that, 
when  combined  with  the  community,  the 
resulting  larger  area  could  be  considered 
for  a  community-based  charter. 

The  regional  directors  are  now 
authorized  to  remove  new  groups  added 
to  a  credit  union  if  those  groups  are  not 
being  satisfactorily  served.  This  does 
not  include  the  authority  to  cut  off 
membership  rights  of  someone  who  has 
established  membership  with  the  FCU. 
They  would  retain  their  membership 
through  the  "once  a  member,  always  a 
member"  Bylaw.  If  an  FCU  does  not 
have  the  "once  a  member,  always  a 
member"  Bylaw,  it  may  be  added  before 
any  groups  are  removed.  Removal  of 
groups  should  reflect  the  current  policy 
to  provide  credit  union  service  to  new 
groups — not  simply  to  iQclude  new 
groups  within  a  credit  union's  field  of 
membership. 

One  last  problem  related  to  multiple 
group  chartering  is  cross-regional 
mergers  and  expansions.  Since  the  field 
of  membership  policy  has  been 
broadened,  more  cross-regional  mergers 
and  expansions  is  as  follows.  No  cross- 
regional  mergers  and  expansions  have 
taken  place.  The  policy  on  approval  and 
control  of  cross-regional  merger  or 
expansion  will  be  authorized  without 
the  approval  of  all  regional  directors 
affected.  In  terms  of  administrative  and 
operational  control,  the  location  of  the 
continuing  credit  union  in  the  case  of  a 
merger,  or  the  home  office  in  the  case  of 
an  expansion,  is  controlling.  That  region 
will  monitor  and  control  the  merged  or 
expanded  FCU  and,  of  course,  continue 
to  examine  the  FCU  once  the  merger  or 
expansion  is  completed. 

The  last  section  of  the  IRPS  addresses 
credit  union  service  to  senior  citizens 
and  retirees.  On  October  17, 1983,  (See 
48  FR  48830,  dated  October  21. 1983)  the 
NCUA  Board  issued  a  request  for 
comments  for  the  second  time  on 
whether  or  not  credit  union  services 
should  be  extended  to  retirees.  Two 
hundred  and  fifty-one  commenters 
responded  to  the  second  request.  The 
overwhelming  majority  of  the 
commenters  (189)  were  in  favor  of 
expanding  credit  union  service.  Of  those 
189, 117  were  in  favor  of  offering  such 
service  to  all  retirees,  regardless  of  prior 
credit  union  membership.  Seventy-two 
commenters  favored  a  more  limited 
expansion.  These  72  were  fairly  equally 
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divided  between  favoring  service  to 
retirees  with  prior  credit  union 
membership  and  to  those  with 
membership  or  eligibility  for 
membership  in  a  "like  sponsor"  credit 
union.  Those  that  preferred  the  "like 
sponsor"  option  believed  that  such  a 
requirement  would  maintain  a  common 
bond  within  each  credit  union.  Fifty 
commenters  were  opposed  to  any 
extension  of  credit  union  service  to 
retirees.  The  most  frequent  reason  given 
for  the  opposition  to  the  extension  of 
service  to  retirees  related  to  concerns 
about  expansion  of  the  common  bond. 

Having  considered  this  issue  further, 
the  Board  believes  that  none  of  the 
specific  policies  previously  proposed 
concerning  senior  citizens  and/or 
retirees  provides  an  acceptable  solution. 
On  the  one  hand,  legitimate  concern  has 
been  expressed  that  simply  authorizing 
Federal  credit  unions  to  serve  all  senior 
citizens  and  retirees  in  their  area  may 
not  meet  the  statutory  requirement  of  an 
occupational  or  associational  common 
bond.  (Community-based  credit  unions 
may.  of  course,  already  serve  all  senior 
citizens  and  retired  persons  in  the 
community,  and  thus,  service  by 
community  credit  unions  is  not  at  issue.) 
On  the  other  hand,  the  more  limited 
proposals  do  not  serve  the  important 
public  policy  goal  of  providing  maximum 
opportunity  for  senior  citizens  and/or 
retired  persons  to  obtain  basic  financial 
services  as  conveniently  and 
economically  as  possible.  The  NCUA 
Board  is  committed  to  the  notion  that 
Federal  credit  unions  can  and  should 
play  an  important  part  in  fulfilling  this 
obligation.  The  public  comment  record 
on  this  issue  shows  that  Federal  credit 
unions  agree. 

Accordingly,  the  Board  has 
determined  to  formally  state  a  policy  of 
encouraging  Federal  credit  unions  to 
bring  associations  of  senior  citizens 
and/or  retired  persons  w^ithin  their 
fields  of  membership,  and  to  sponsor 
and  assist  in  the  formation  of  such 
associations  where  they  do  not  exist. 
The  Board  would  hope  that 
implementation  of  such  a  policy  will 
become  an  important  credit  union 
initiative,  with  as  httle  red  tape  and 
government  interference  as  possible. 

To  facilitate  the  carrying  out  of  this 
policy,  the  Board  has  taken  the 
following  important  steps.  First,  the 
Board  has  determined  that  in  the  case  of 
senior  citizens  and  retiree  associational 
groups,  an  exception  will  be  created  to 
standard  associational  chartering  policy: 
the  standard  rule  is  that  a  primary 
purpose  of  the  formation  of  an 
association  may  not  be  to  provide  credit 
union  membership  to  the  association 


members.  That  rule  will  not  apply  in  the 
case  of  charter  amendments  to  add 
senior  citizens  and/or  retiree  groups.  In 
addition,  the  provisions  of  Section  II. 
Chapter  4  of  the  NCUA  Chartering 
Manual,  concerning  associational 
groups,  will  not  apply  to  charter 
amendments  to  add  senior  citizens  and/ 
or  retiree  groups.  These  provisions, 
which  include  for  example  the 
requirement  that  a  constitution,  bylaws 
and  financial  statement  be  filed  vnth 
NCUA  as  part  of  the  application  for  an 
associational  group  charter,  are  in  large 
part  directed  at  determining  the 
economic  feasibility  of  the  credit  union 
and  are  of  less  concern  when 
considering  the  addition  of  an 
associational  group  to  an  established 
cred<t  union.  Also,  such  provisions 
would  interfere  with  the  goal  of 
facilitating  formation  of  senior  citizens 
and/or  retiree  associations  and 
providing  credit  union  services  to  these 
groups,  with  a  minimum  of  bureaucracy 
and  red  tape.  Details  concerning  the 
formation  of  these  associations  will  be 
left  to  the  sponsors  and  association 
members.  Once  an  association  has  been 
formed,  it  can  be  expeditiously 
processed  by  the  NCUA  regional  office 
for  addition  to  an  FCU's  field  of 
membership  pursuant  to  the  normal 
procedures  for  multiple  group  charter 
amendments.  The  NCUA  Board  believes 
that  sponsoring  and  assisting  in  the 
formation  of  senior  citizen  and  retiree 
groups  by  Federal  credit  unions  is  in  the 
public  interest.  Senior  citizens  and 
retirees  have  always  been  an  important 
segment  of  the  credit  union  population, 
especially  in  their  capacity  as 
volunteers.  It  is  the  Board's  belief  that 
increased  FCU  accessibility  to  senior 
citizens  and  retirees  will  benefit  the 
credit  union  industry  as  well  as  provide 
a  needed  service  to  a  greater  number  of 
people  who  do  not  presently  have  credit 
union  service  available  to  them. 

IRPS  84-1— MEMBERSHIP  IN 
FEDERAL  CREDIT  UNIONS 

I.  Purchase  of  Loans  of  Liquidating 
Credit  Unions  Under  Section  107(14) 

Section  107(14)  of  the  FCU  Act,  12 
U.S.C.  1757(14),  authorizes  FCU's  to 
purchase  assets  and  to  assume  liabilities 
of  other  credit  unions,  subject  to 
regulations  of  the  Board.  "The  Board 
interprets  this  provision  to  authorize  it 
to  allow  FCU's  to  provide  customer 
ser\'ices  to  members  whose  loans  are 
purchased  or  whose  share  accounts  are 
assumed  pursuant  to  the  provision.  In 
cases  of  liquidation  it  is  especially 
important,  in  order  to  protect  the 
interests  of  the  National  Credit  Union 
Share  Insurance  Fund,  to  utilize  this 


authority.  Accordingly,  it  shall  be  the 
policy  of  the  Board  that  an  FCU  which 
purchases  the  loans  of  a  liquidating 
credit  union  may  offer  full  membership 
rights  and  services  to  the  borrowers 
whose  loans  it  has  purchased.  In  cases 
where  the  borrower  is  converted  to 
membership  status,  section  107(14)  shall 
be  considered  the  operative  provision 
and  the  five  percent  limit  of  section 
107(13)  shall  not  apply. 

II.  Bylaws  Affecting  Field  of 
Membership 

Two  of  the  Standard  Federal  Credit 
Union  Bylaws  (Bylaws)  apply  to  field  of 
membership  policy.  Section  5  of  Article 
II  of  the  Bylaws  is  the  "once  a  member, 
always  a  member"  Bylaw.  It  provides 
that  the  board  of  directors  of  each  FCU 
may  resolve  that  members  who  are  no 
longer  within  the  field  of  membership 
may  retain  membership  if  they  meet 
reasonable  minimal  standards  set  by 
their  board  of  directors.  The  second 
Bylaw  affecting  field-of  membership  is 
section  2(a)  of  Article  XVIII.  This  is  the 
definition  of  immediate  families.  Not  all 
FCU's  include  immediate  family 
members  within  their  field  of 
membership.  To  be  included,  "members 
of  their  immediate  families"  must 
appear  in  section  5  of  the  FCU's  charter. 
A  standard  Bylaw  amendment  to 
section  2(a)  of  Article  XVIII  allows 
FCU's  adopting  it  flexibility  in  defining 
"members  of  their  immediate  families." 
With  this  Bylaw  amendment,  each  FCU 
may  define  for  itself  the  phrase 
"members  of  their  immediate  families." 

III.  Multiple  Group  Charters 

In  connection  with  new  charters, 
charter  amendments,  conversions  and 
mergers,  the  Board  has  delegated  to  the 
regional  directors  the  authority  to 
approve  FCU  fields  of  membership 
including  more  than  one  distinct  group. 
The  regional  directors  also  have  the 
authority  to  remove  new  groups  added 
to  a  credit  union  if  those  groups  are  not 
being  satisfactory  served.  In  all  cases  of 
disapproval  of  a  multipfe  group  charter 
application  or  removal  of  a  group,  the 
regional  director  will  advise  the 
applicant  of  the  reason(s)  for 
disapproval  or  removal  and  of  the  right 
to  appeal  the  decision  to  the  NCUA 
Board.  Pursuant  to  section  109  of  the 
FCU  Act.  12  U.S.C.  1759,  the  Board  has 
recognized  two  types  of  multiple  group 
fields  of  membership.  The  first  type 
involves  groups  that  have  common 
bonds  of  occupation  or  association.  The 
second  type  covers  groups  any  portion 
of  which  is  community  based.  The  two 
types  of  multiple  groups  are  addressed 
separately. 
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Occupational  or  Associational  Based 

In  order  for  this  type  of  multiple  group 
charter  to  be  approved,  each 
occupational  or  associational  group  that 
becomes  a  part  of  the  larger  group  must 
have  its  own  common  bond.  Five 
additional  criteria  must  be  satisfied 
before  a  regional  director  can  approve  a 
multiple  group  charter. 

1.  All  affected  groups  have  requested 
service  from  the  appUcant: 

2.  The  applicant  can  provide  credit 
union  service  to  each  group; 

3.  The  application  is  economically 
feasible  and  advisable; 

4.  The  applicant  indicates  whether 
affected  groups  are  eligible  for 
membership  or  are  being  served  by  any 
other  credit  union.  If  groups  are  eligible 
for  membership  or  are  being  served  by 
another  credit  union,  they  must  provide 
justification  why  they  no  longer  desire 
that  eligibility  or  continued  service. 

5.  All  of  the  groups  must  be  within  the 
operational  area  of  the  home  or  a 
branch  office  of  the  Federal  credit  union. 
Operational  area  is  an  area  surrounding 
the  home  or  a  branch  office  that  can  be 
reasonably  served  by  the  applicant  as 
determined  by  the  regional  director.  A 
branch  office  means  any  office  of  a 
Federal  credit  union  where  an  employee 
accepts  payment  on  shares  and 
disburses  loans.  For  purposes  of  this 
definition,  disbursing  loans  includes 
making  advances  on  lines  of  credit  but 
does  not  include  extensions  of  overdraft 
protection  credit. 

Community  Based 

In  order  for  this  type  of  multiple  group 
charter  to  be  approved,  the  combined 
field  of  membership  is  limited  to  a  well- 
defined  neighborhood,  community  or 
rural  district,  as  mandated  by  section 
109  of  the  FCU  Act.  Any  group  or 
individual  that  is  within  the  defined 
neighborhood,  community  or  rural 
district,  unless  specifically  excluded  in 
the  credit  union  charter,  is  eligible  for 
membership  in  the  community  FCU.  The 
approval  of  the  NCUA  Board  is  required 
if  the  population  of  the  area  exceeds 
35,000.  Should  a  group  outside  of  the 
well-defined  neighborhood,  community 
or  rural  distnct  seek  to  attain 
membership,  that  group  must  be 
geographically  situated  so  that  it  and  the 
community  FCU  are  also  within  a  more 
broadly  defined  well-defined 
neighborhood,  community  or  rural 
district.  The  larger  area  must  constitute 
a  geographical  area  that  could 
statutorily  be  established  as  a 
community  credit  union.  Once  it  is 
determined  that  the  larger  defined  area 
exists,  two  optioru  are  available.  The 
first  option  is  that  a  larger  defined  area 


will  become  the  boundary  for  the 
community  FCU.  All  groups  and 
individuals  within  the  larger  defined 
area  will  now  be  eligible  for 
membership.  Under  the  first  option, 
NCUA  Board  approval  is  required  if  the 
larger  defined  area's  populations 
exceeds  35,000.  The  second  option  is 
that  only  groups  seeking  membership 
will  be  added  to  the  community  charter. 
The  FCU  boundaries  will  not  be 
expanded  to  include  all  groups  in  the 
community  charter.  Under  this  second 
option,  the  five  criteria  set  out  under 
Occupational  or  Associational  Based 
must  be  met 

rv.  Service  to  Senior  Citizens  and /or 
Retirees 

Pursuant  to  section  109  of  the  Federal 
Credit  Union  Act,  senior  citizen  and/or 
retiree  organizations  may  be  added  to 
Federal  credit  union  fields  of 
membership  in  compliance  with  the 
Multiple  Croup  Charter  policy  set  out 
above.  The  definitions  of  senior  citizen 
and/or  retiree  are  left  to  each  individual 
organization.  Federal  credit  unions  may 
sponsor  or  assist  in  the  formation  of 
senior  citizen  and/or  retiree 
organizations  in  their  operational  area. 
Section  II,  Chapter  4  of  the  Chartering 
and  Organizing  Manual  for  Federal 
Credit  Unions  does  not  apply  to  senior 
citizen  and/or  retiree  organizations  that 
wish  to  join  an  established  Federal 
credit  union.  Such  organizations  may  be 
formed  with  a  primary  purpose  of 
providing  eligibility  for  FCU  service  to 
the  organizations  and  their  members. 

The  NCUA  Board  finds  that 
compliance  with  the  above  guidelines 
will  result  in  fields  of  membership  that 
meet  the  membership  requirements  of 
section  109  of  the  FCU  Act,  12  U.S.C. 
1759. 

IRPS  82-3  and  IRPS  83-2  are  hereby 
cancelled  and  superseded  by  this 
interpretive  ruling  and  policy  statement. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions. 
Dated  November  15, 1984. 
Roamnary  Brady, 

Secretary  of  the  Board. 
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12  CFR  Part  701 

Loans  to  Mambers  and  Unas  of  Credit 
to  Mambars 

AQCNCY:  National  Credit  Union 
Administration. 

action:  Final  rule. 


SUMMARY:  In  order  to  conform  its  rules 
^nd  regulations  to  a  recent  amendment 
to  the  Federal  Credit  Union  Act  (12 
U.S.C.  1751  et.  seq.)  the  NCUA  Board 
has  revised  9  701.21(f)  (12  CFR  701.21(f)). 
The  revised  rule  now  authorizes  Federal 
credit  unions  ("FCU's")  to  make  home 
improvement  loans  to  their  members 
with  maturities  of  up  to  15  years. 
EFFECnvc  DATK  December  26. 1984. 

ADDRESS:  National  Credit  Union 
Administration.  1776  G  Street.  NW.. 
Washington,  DC.  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Fenner,  Director,  Department 
of  Legal  Services,  or  Steven  Bisker, 
Assistant  General  Counsel,  at  the  above 
address.  Telephone  (202)  357-1030. 
SUPPLEMENTARY  INFORMATION:  Section 
107(5)(A)(ii)  of  the  FCU  Act  (12  U.S.C. 
1757(5)(A)(ii))  was  recently  amended  by 
the  Housing  and  Community 
Development  Technical  Amendments 
Act  of  1984.  Pub.  L.  98-440,  October  4. 
1984.  The  amendment  authorizes  FCU's 
to  make  loans  "for  the  repair,  alteration, 
or  improvement  of  a  residential  dwelling 
which  is  the  residence  of  a  credit  union 
member"  with  maturities  of  up  to  15 
years.  Prior  to  this  amendment  the 
maximum  maturity  for  these  types  of 
loans  was  12  years  (unless  the  loan  was 
secured  by  a  second  trust  on  the 
dwelling).  The  new  law  does  not  require 
that  a  second  trust  be  taken  in  order  to 
grant  a  home  improvement  loan  with  a 
15  year  maturity. 

Since  §  701.21(f)  merely  lists  the  types 
of  loans  expressly  authorized  by  the  Act 
with  maturities  of  up  to  15  years,  the 
Board  is  promulgating  this  as  a  final  rule 
to  amend  the  list  to  include  the  newly 
enacted  authority  to  offer  home 
improvement  loans  with  15  year 
maturities. 

The  Board  finds  that  notice  and 
comment  is  unnecessary  since  the  rule 
simply  restates  the  authority  to  make 
such  loans  expressed  in  the  Act. 

Regulatory  Procedures 

Regulatoiy  Flexibility  Act 

The  NCUA  Board  hereby  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  because 
the  rule  will  increase  their  management 
Hexibility  and  reduce  their  paperwork 
burdens.  A  Regulatory  Flexibility 
Analysis  is,  therefore,  not  required. 

Financial  Regulation  Simplification  Act 

The  final  rule  implements  an 
amendment  to  the  FCU  Act  that  reduces 
burdens  and  limitations  on  FCU's.  The 
NCUA  Board  finds  that  full  and  separate 
consideration  of  all  the  requirements  of 
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the  Financial  Regulation  Simplification 
Act  is  impracticable  and  unnecessary  in 
this  instance  for  the  reasons  set  forth  in 
the  preamble  above. 

List  of  Subjects  in  12  CFR  Part  701 

Credit,  Credit  unions.  Home 
improvement  loans. 

(12  U.S.C.  1757. 1766(a),  and  1789(a)(ll) 

By  the  National  Credit  Union 
Administration  Board  on  the  15th  day  of 
November,  1984. 
Rosemary  Brady, 
Secretary  of  the  Board. 

Accordingly,  the  NCUA  rules  and 
regulations  are  amended  as  follows: 

1.  Section  701.21(f)  is  revised  to  read 
as  follows: 

§  701.21    Loans  to  members  and  lines  of 
credit  to  memt>ers. 

***** 

(f)  15  Year  Loans.  Notwithstanding  the 
general  12  year  maturity  limit  on  loans 
to  members,  a  Federal  credit  union  may 
make  loans  With  maturities  of  up  to  15 
years  in  the  case  of  (1)  a  loan  to  finance 
the  purchase  of  a  mobile  home  if  the 
mobile  home  will  be  used  as  the 
member-borrower's  residence  and  the 
loan  is  secured  by  a  first  lien  on  the 
mobile  home,  (2)  a  second  mortgage  loan 
(or  a  nonpurchase  money  first  mortgage 
loan  in  the  case  of  a  residence  on  which 
there  is  no  existing  first  mortgage)  if  the 
loan  is  secured  by  a  residential  dwelling 
which  is  the  residence  of  the  member- 
borrower,  and  (3)  a  loan  to  finance  the 
repair,  alteration,  or  improvement  of  a 
residential  dwelling  which  is  the 

residence  of  the  member-borrower. 

***** 
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12  CFR  Part  701 

Fees  Paid  by  Federal  Credit  Unions 

agency:  National  Credit  Union 

Administration. 

ACTION:  Final  rule. 

summary:  The  NCUA  Board  has 
determined  that  a  change  in  the  record 
date  of  total  assets  used  in  determining 
a  Federal  credit  union's  (FCU's) 
operating  fee  will  improve  the  manner  in 
which  the  fees  are  assessed  and  paid. 
This  rule  changes  the  record  date  from 
December  31  to  June  30.  The  fee 
assessment  (payment)  date  has  also 
been  amended  to  conform  with  the 
recently  amended  share  insurance 
regulation  (§  741.5).  The  rule  now 
provides  that  payment  must  be  made 
not  later  than  January  31  (required  by 
the  prior  rule)  or  as  directed  by  the 


Board  (new  amendment).  In  addition,  a 
subsection  of  the  rule  that  is  no  longer 
relevant  has  been  deleted. 
EFFECTIVE  DATE:  December  26, 1984. 
ADDRESS:  National  Credit  Union 
Administration.  1776  G  St..  NW., 
Washington.  D.C.  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Fenner,  Director,  or  Steven  R. 
Bisker,  Assistant  General  Counsel, 
Department  of  Legal  Services  at  the 
above  address.  Telephone  (202)  357- 
1030. 

SUPPLEMENTARY  INFORMATION:  Prior  to 
this  amendment  to  §  701.6,  the  January 
operating  fee  assessment  was  based 
upon  an  FCU's  total  assets  as  of 
December  31  of  the  preceding  year. 
Under  the  former  system  the  Board  had 
to  determine  its  fee  schedule  by 
projecting  the  estimated  total  assets  of 
all  FCU's  since  such  asset  information 
was  not  available  to  the  Board  prior  to 
the  payment  date  for  the  fee  assessment 
(not  later  than  January  31).  In  order  to 
meet  the  payment  deadline,  each  FCU 
calculated  its  fee  assessment  based 
upon  a  fee  schedule  approved  by  the 
Board  each  November  and  then  remitted 
the  fee  to  the  Agency.  FCU's  did  not 
receive  payment  billings  from  the 
Agency.  Often,  errors  occurred  in  the  fee 
because  of  the  use  of  incorrect  financial 
information  and/or  faulty  computations. 

The  change  in  the  record  date  of  total 
assets  to  June  30  allows  the  Board  ample 
time  to  review  each  FCU's  financial 
reports  (the  semiannual  Financial  and 
Statistical  report  for  the  period  ending 
June  30)  and  correct  any  errors  that  may 
exist.  More  importantly,  the  Board  will 
now  be  able  to  establish  a  fee  schedule 
based  upon  actual  asset  amounts 
instead  of  estimates.  FCU's  will  not  be 
saved  from  making  payments  that  in  the 
past  may  have  been  higher  than  were 
actually  needed  to  meet  the  expenses  of 
NCUA  in  carrying  out  its  responsibilities 
under  the  FCU  Act.  Further,  the  Board 
will  now  calculate  the  fee  and  will 
provide  a  billing  statement  to  each  FCU. 
The  staff  time  saved  by  NCUA  and  all 
FCU's  under  the  new  procedure  will 
further  help  to  keep  the  operating  fee  to 
a  minimum. 

This  rule  also  revises  S  701.6  by 
adding  a  new  provision  which 
authorizes  the  Board  to  establish  a 
specific  date  for  FCU's  to  pay  their 
operating  fee.  The  amendment  conforms 
this  section  to  the  recently  revised  share 
insurance  rule  (§  741.5(d)).  This  change 
will  enable  the  Board  to  bill  FCU's  for 
both  the  yearly  operating  fee  and  share 
insurance  premium  at  the  same  time. 
This  too  should  help  to  cut  down  on 
staff  processing  time  for  NCUA  and  all 
FCUs. 


These  revisions  to  S  701.6  are  being 
promulgated  as  a  final  rule.  For  the 
reasons  stated  above,  the  Board  finds 
that  notice  and  comment  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

Lastly.  §  701.6(d)— Calendar  Year  1979 
Operating  Fee,  is  no  longer  needed  since 
it  was  relevant  only  to  fees  for  calendar 
year  1979.  The  Board  has.  therefore, 
deleted  this  provision  of  the  rule. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  because 
the  rule  increases  their  management 
flexibility  and  reduces  their  paperwork 
burdens. 

Financial  Regulation  Simplification  Act 

Since  this  rule  reduces  burdens  and 
delay  would  cause  unnecessary  harm, 
the  NCUA  Board  finds  that  full  and 
separate  consideration  of  all  the 
requirements  of  the  Financial  Regulation 
Simplification  Act  is  impracticable.  The 
NCUA  Board  has.  however,  considered 
most  of  these  policies,  as  set  forth  in  the 
preamble  above. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions,  Operating  fees. 
(12  U.S.C.  1755, 1766(a),  17a9(a)(ll)) 

By  the  National  Credit  Union 
Administration  Board  on  the  15th  day  of 
November.  1984. 

Rosemary  Brady, 

Secretary  Of  The  Board. 

PART  701-4AMENDEO] 

§701.6    [Amended] 

Accordingly,  S  701.6  is  amended  as 
follows: 

1.  Section  701.6(a)  is  amended  by 
deleting  the  date  "December  31"  and 
inserting  in  its  place  the  date  "June  30" 
where  it  appears  in  this  paragraph. 

2.  Section  701.6(a)  is  further  amended 
by  adding  after  "not  later  than  January 
31  of  each  calendar  year"  the  provision, 
"or  as  otherwise  directed  by  the  Board." 

3.  Section  701.6(b)  is  amended  by 
deleting  "January  31  of  in  the  second 
sentence  and  by  deleting  "on  January  31 
of  in  the  penultimate  sentence  and  by 
adding  "in"  after  "operating  fee"  in  that 
sentence. 

4.  Section  701.6(d)  is  removed  in  its 
entirety. 
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DEPARTMENT  OF  ENERGY 

Fedaral  Energy  Regulatory 
Co«TMnissiofi 

18  CFR  Part  11 

[Docket  No*.  RIM3-13-000, 001. 002, 003. 
004  and  005] 

Annual  Charges  for  Use  of 
Government  Dams  and  Other 
Structures 

November  2a  1984. 

AOCNCV:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  effective  date  and 
OMB  control  number  for  final  rule. 

summary:  On  May  24. 1964,  the  Federal 
Energy  Regulatory  Commission  issued  a 
final  rule  in  Docket  No.  RM83-13-(X)0,  49 
JFR  22770  (June  1. 1984)  setting  annual 
charges  under  section  10(e)  of  the 
Federal  Power  Act  for  hydroelectric 
projects  which  use  Government  dams  or 
other  structures.  On  August  23, 1984.  49 
FR  33859  (August  27, 1984).  the 
Commission  granted  rehearing  in  part  of 
the  Hnal  rule.  This  notice  sets  forth  the 
OMB  control  number  for  the  information 
collection  requirements  set  forth  in  the 
Commissions  August  23  order  on 
rehearing  and  the  effective  date  of  this 
requirement. 

Ef f fcC  I IVI  DATE  The  information 
collection  requirement  in  18  CFR 
11.22(d)  is  effective  November  13. 1984. 
FOR  FUKTHER  MfOIWIATION  CONTACT: 

Jan  Macpherson.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  D.C.  20426.  (202)  357- 
8033. 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  44  U.S.C. 
3501-3520  (Supp.  IV  1980)  and  the  Office 
of  Management  and  Budget's  (OMB) 
regulations.  5  CFR  Part  1320,  require  that 
OMB  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  On  October  18. 1984,  OMB 
approved  the  information  collection 
requirement  in  18  CFR  11.22(d)  and 
issued  control  number  1902-0136  for  that 
rule.  Therefore,  the  rule  is  in  effect  as  of 
November  13, 1964. 

The  following  technical  change  is 
made  in  FR  Doc.  84-22612,  appearing  on 
page  33862  of  the  issue  of  August  27. 
1984: 

911.22    (Amen<tod] 

1.  On  page  33862.  column  3. 
"(Information  collection  requirements 
approved  by  the  Office  of  Management 
and  Budget  under  Control  Number  1902- 


0136)"  is  added  at  the  end  of  the  text  of 
S  11.22(d). 
Kenneth  F.  Plumb, 
Secretary. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mirting  RedamatJon 
and  Enforcement 

30  CFR  Part  938 

Amendments  to  tt>e  Pennsylvania 
Permanent  Program  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Final  rule. 

SUMMARY:  This  document  amends  30 
CFR  Part  938  by  approving  an 
amendment  to  the  Pennsylvania 
permanent  regulatory  program  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA  or  the  Act).  The 
amendment  pertains  to  anthracite  coal 
mining  operations.  The  Federal 
regulations  at  30  CFR  938.15  are 
amended  to  incorporate  into  the 
Pennsylvania  Permanent  Program  the 
amendments  being  approved. 
EFFECTIVE  DATE:  The  approval  of  these 
program  amendments  is  effective  on 
November  27. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Biggi.  Director.  Harrisburg  Field 
Office.  Office  of  Surface  Mining,  101 
South  2nd  St.,  Suite  L-4,  Harrisburg, 
Pennsylvania  17101.  Telephone:  (717) 
782-4038. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania  State 
Program 

On  February  29, 1980.  the  Secretary  of 
the  Interior  received  a  proposed 
regulatory  program  from  the  State  of 
Pennsylvania.  On  October  22.  1980, 
following  a  review  of  the  proposed 
program  as  outlined  in  30  CFR  Part  732. 
the  Secretary  disapproved  the 
Pennsylvania  program.  The  State 
resubmitted  its  program  on  January  25. 
1982.  and  subsequently  the  Secretary 
approved  the  program  subject  to  the 
correction  of  minor  deficiencies. 
Information  pertinent  to  the  general 
background,  revisions,  modifications. 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 


approval  of  the  Pennsylvania  program 
can  be  found  in  the  July  3a  1982  Federal 
Register  notice  (47  FR  33050). 

II.  Submission  of  Program  Amendment 

By  a  letter  dated  March  30, 1984, 
Pennsylvania  submitted  to  OSM 
pursuant  to  30  CFR  732.17,  a  revision  to 
its  approved  program  pertaining  to 
standards  for  mining  anthracite  coal.  In 
the  amendment,  Pennsylvania  proposed 
to  amend  its  regulations  at  Subchapters 
A.  B,  C.  D.  and  F  of  Chapter  88,  Title  25. 

On  April  30. 1984.  (49  FR  18313)  OSM 
published  a  notice  in  the  Federal 
Register  announcing  receipt  of  the 
amendment  and  soliciting  public 
comments  on  such  amendment.  The 
public  comment  period  closed  May  30. 
1984.  No  one  expressed  an  interest  in 
the  hearing  scheduled  for  May  25. 1984, 
and  therefore,  the  hearing  was  not  held. 

On  September  21. 1984.  OSM  and 
Pennsylvania  discussed  certain 
concerns  about  implementation  and 
oversight  activities  for  anthracite  coal 
mining  operations.  However,  no  new 
information  pertaining  to  the 
amendment  was  received  at  this 
meeting;  therefore!  the  public  comment 
period  was  not  re-opened. 

UL  Director's  Fmdings 

Finding  J 

The  Director  finds  that  the  proposed 
changes  to  Pennsylvania's  regulations 
streamline  its  provisions  pertaining  to 
anthracite  operations.  Many  of  the 
changes  are  intended  to  clarify 
references  and  remove  old  references 
that  are  now  not  relevant.  To  facilitate 
immediate  implementation  of  these 
changes  and  to  avoid  confusion  as  to 
what  regulations  are  in  effect,  the 
Secretary  is  making  this  rule  effective 
immediately. 

The  Director  also  notes  that  Part  820 
of  30  CFR  of  the  permanent  regulatory 
program  contains  special  performance 
standards  for  anthracite  mines  in  the 
Commonwealth  of  Pennsylvania. 
Section  529(a)  of  SMCRA  requires  that 
changes  in  the  State's  regulation  of 
anthracite  mining  be  reflected  in  OSM's 
regulations.  The  environmental 
protection  provisions  in  force  on  August 
3, 1977.  in  that  State  for  anthracite 
mining  were  adopted  by  OSM  and 
incorporated  into  30  CFR  Part  820  in 
accordance  with  section  529  of  SMCRA 
(44  FR  15449.  March  13. 1979).  On 
October  12. 1982.  OSM  published  a  final 
rule  adopting  and  incorporating  into  30 
CFR  Part  820  revisions  to  the 
Pennsylvania  statutes  and  regulations 
concerning  anthracite  mining  that  wcte 
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approved  by  OSM  pursuant  to  30  CFR 
Part  732  (47  FR  44943). 

The  Director  finds  that  the  changes 
submitted  by  Permsylvania  to  Chapter 
88  meet  the  intent  and  purpose  of 
section  529  of  SMCRA  and  are  sufficient 
to  meet  the  purposes  of  SMCRA.  The 
Director,  therefore,  finds  that  no 
additional  regulations  are  necessary  to 
meet  the  purposes  of  SMCRA.  Each 
change  is  discussed  by  subchapter 
briefiy  below. 

Subchapter  A 

1.  Section  88.1  Definitions 

"Access  Roads" — The  definition  was 
added  to  replace  'Type  B  Road"  which 
has  been  deleted  (consistent  with  the 
OSM  approved  definition  in  Chapter  87). 

"Coal  Bank" — The  deletion  of  the 
words  "those  existing"  was  for 
clarification  purposes. 

"Common  use  roads" — The  definition 
was  added  to  replace  'Type  C  Road" 
which  has  been  deleted  (consistent  with 
the  DER's  nomenclature  for  mine  roads). 

"Haul  Road" — The  definition  was 
added  to  replace  'Type  A  Road"  which 
has  been  deleted  (consistent  with  the 
OSH  approved  definition  in  Chapter  87). 

"Moist  bulk  density" — The  definition 
deleted  since  the  term  is  not  used  in  the 
performance  standards  for  anthracite 
coal  and  therefore  serves  no  purpose. 

"Permit  Area" — The  change  was 
made  to  clarify  that  Chapter  88  covers 
all  types  of  mining  activities  (surface 
mining,  underground  mining,  coal  bank 
removal  and  restoration,  coal 
processing,  and  coal  refuse  disposal). 

"Spoil" — The  change  makes  the 
definition  of  spoil  consistent  with  the 
definition  of  spoil  pile  in  the  SMCRA  of 
Pennsylvania. 

"Type  A  and  Type  B  Road"— These 
definitions  have  been  deleted  and 
replaced  by  "Haul  Road"  and  "Access 
Road"  to  be  consistent  with  the 
approved  definitions  in  Chapter  87. 

"Type  C  Road" — The  definition  has 
been  deleted  and  replaced  by  the  term 
"Common  Use  Road".  The  definition  for 
common  use  road  is  essentially  the 
same  as  the  previous  definition  for 
"Type  C"  road. 

2.  Section  88.21 

This  section  was  revised  to  clarify  the 
regulation  and  remove  old  §  88.21(b) 
which  was  improperly  placed  under  this 
section  (refer  to  S  88.23(b)  for  proper 
placement). 

Section  88.23 

Section  88.23(b)  was  revised  to  clarify 
that  it  is  the  obligation  of  the  applicant 
to  take  the  initiative  to  obtain 
information  from  the  appropriate 


Federal  or  State  Agency.  The 
Department  is  willing  to  provide 
relevant  and  available  information,  but 
cannot  compel  other  State  and  Federal 
agencies  to  provide  such  information. 

3.  Section  88.24 

This  section  was  rewritten  for 
clarification  and  precision.  The  revision 
adds  the  requirements  for  the 
description  of  the  structure  within  the 
proposed  permit  area  and  its 
relationship  to  the  structure  of  the 
general  area  and  requirements  for  the 
location,  identification  and  status  of 
other  mining  within  or  adjacent  to  the 
proposed  permit  area. 

4.  Section  88.25 

Editorial  and  clarification. 

5.  Section  88.26 

Section  88.26(b)(2)  combines  the 
original  paragraphs  (2)  and  (3). 

Section  88.26(b){2)(v)  limits  the 
analysis  of  water  samples  to  total  iron 
rather  than  total  and  dissolved  iron. 

6.  Section  88.28 

As  written  8  88.28  would  have 
required  the  applicant  to  submit  all 
information  required  by  Section  (l)-{4) 
even  if  only  precipitation  data  was 
requested.  The  amendment  will  give  the 
Department  the  necessary  authority  to 
request  the  specific  climatology 
information  when  needed  without 
requiring  the  applicant  to  provide 
unnecessary  information. 

7.  Section  88.30 

The  revision  clarifies  the  requirements 
for  pre-mining  environmental  resource 
information  of  section  4(a)(2)(A)  and 
4(1)  of  the  Surface  Mining  Conservation 
and  Reclamation  Act  pertaining  to  land 
use,  productivity  and  post-mining  land 
use  capabilities. 

8.  Section  88.31 

Revisions  are  editorial  and  serve  as 
clarification. 

9.  Section  88.42 

DER  deleted  the  requirement  that 
operators  furnish  the  anticipated  annual 
and  total  production  of  coal  since  such 
information  is  subject  to  several 
variable  factors  (weather,  coal  market 
etc.).  DER  believes  this  information  is 
not  necessary  for  an  environmental 
assessment  of  the  permit  application. 
The  Director  finds  that  this  revision  is 
consistent  with  section  529(a)  of 
SMCRA  and  that  no  additional 
regulations  are  necessary  tu  meet  the 
purposes  of  SMCRA. 


10.  Section  88.44 

DER  stated  that,  due  tothe  nature  of 
anthracite  mining,  it  would  be  extremely 
difficult  to  plan  the  sequence  for  more 
than  five  years.  Therefore.  DER  revised 
§  88.44  to  provide  that  a  permit  expire 
after  five  years  and  if  further  mining  is 
planned  a  new  plan  must  be  submitted 
with  a  permit  renewal. 

11.  Section  88.44(a)(13) 

The  re\'ision  provides  that  if  air 
pollution  collection  and  control  facilities 
are  needed,  they  must  be  part  of  the 
operation  plans. 

12.  Section  88.45 

The  amendment  deletes  uimecessary 
information  requirements  and  retains 
the  necessary  authority  for  DER  to 
develop  appropriate  applications  for 
blasting  activities. 

13.  Section  88,46 

Editorial  in  nature  for  clarification 
purposes. 

14.  Section  88.48 
Editorial  for  clarification. 

15.  Section  88.53(c)(d) 

Clarification  to  denote  which  criteria 
should  apply  to  the  proposed 
impoundment.  The  revision  specifies  in 
(e)  and  (f)  that  Coal  waste-dams  or 
embankments  may  be  constructed  and 
will  be  under  the  requirements  of 
subchapter  (C). 

16.  Section  88.60 

The  amendment  to  the  application  in 
S  88.60  for  haul  roads,  access  roads  and 
other  transportation  facilities  reflects 
the  corresponding  amendment  to  the 
environmental  performance  standard  for 
these  facilities  (see  §S  88.138-88.150). 

Subchapter  B 

1.  Section  88.82 

Non-substantive  editorial  change  for 
clarification  and  cross  reference. 

2.  Sections  88.83,  88.84.  88.85 

The  amendment  removes  the 
distinction  between  temporary  and 
permanent  openings  and  includes  all  the 
necessary  standards  in  one  section. 
Regardless  of  whether  openings  to  the 
subsurface  (i.e..  exploration  holes,  bore 
holes,  underground  mine  openings,  etc.) 
are  temporary  or  permanent,  they  must 
be  handled  in  a  manner  that  does  not 
adversely  affect  the  surface  and  ground 
waters  of  the  area  or  create  a  health  or 
safety  hazard. 

3.  Section  88.86 

Editorial  and  clarification. 


46544      Fwkral  Regtoter  /  Vol.  4ft  No.  229  /  Tuesday.  November  27.  1984  /  Rules  and  Regulations 


Federal  Rcpster  /  Vol.  4a  No.  229  /  Tuesday.  November  27.  1984  /  Rules  and  Regulations      46545 


4.  Section  88.90 

Since  DER  does  not  have  a  program  to 
qualify  laboratories  for  soil  testing,  the 
phrase  "by  a  qualified  laboratory"  is 
deleted  The  amendment  to  S  6a90  also 
clarifies  that  the  results  of  tests  are  to 
be  submitted  to  the  Department 

5.  Section  8a91 

Paragraph  (a):  The  amendment 
incorporates  the  positive  standard 
'"prevent  to  the  maximum  extent 
possible"  and  deletes  redundant 
language  in  the  definition  of  "hydrologic 
balance." 

Paragraph  (c):  The  amendment  deletes 
the  general  listing  of  practices  to  prevent 
pollution  which  are  covered  in  detail  by 
other  performance  standards  in  the 
Chapter. 

6.  Section  88.92 

The  addition  reflects  the  need  to  meet 
the  requirements  of  several  existing 
Pennsylvania  regulations.  The  deletion 
is  an  editorial  change  to  correct  a 
misprint  in  the  Pennsylvania  Bulletin. 

7.  Section  88.93 

Sullivan  County  was  deleted  and  is 
covered  by  Chapter  87.  Additionally, 
editorial  changes  were  made  to  correct  a 
misprint  in  the  Pennsylvania  Bulletin. 
This  section,  as  it  appears  now,  is  what 
OSM  approved  originally  and  is  how  the 
original  should  have  been  printed. 

a  Section  8&95 

The  amendment  deletes  the 
requirement  of  specific  design  criteria  of 
the  diversion.  The  amendment  does 
retain  the  requirements  for  performance 
standards,  techiding  the  requirement 
that  any  diversion  shall  be  designed, 
constructed  and  maintained  using 
current  engineering  practices  to  pass 
safely  the  peaks  run-off  from  a 
precipitation  event  with  a  two-year 
recurrence  interval  for  temporary 
diversions  and  ten-year  recurrence 
interval  for  permanent  diversion.  The 
Director  finds  that  this  is  consistent  with 
section  529(a)  of  SMCRA  and  that  no 
additional  regulations  are  necessary  to 
meet  the  purposes  of  SMCRA. 

9.  Section  88.96 

The  amendment  incorporates  the 
standard  "prevent  to  the  maximum 
extent  possible"  rather  than  the 
"minimi2e  to  the  maximum  extent 
possible";  incorporates  the  erosion  and 
sediment  control  requirements  of 
Chapter  102;  and  deletes  the  listing  of 
sediment  control  practices  already 
contained  in  Chapter  102. 

10.  Section  88.97 

Editorial  change  for  clarification. 


11.  Section  88.98 

The  amendment  deletes  the  arbitrary 
standard  for  a  waiver  from  the  required 
use  of  sedimentation  ponds  (e.g.,  the 
disttirbed  drainage  area  within  the  total 
disturbed  area  is  small). 

Paragraph  (c):  This  paragraph  was 
changed  to  show  that  the  requirements 
of  Chapter  102  must  be  met  while 
deleting  the  repetitiveness  of  listing 
those  requirements  in  Chapter  88. 

12.  Section  88.98 
Editorial  and  clarification. 

13.  Section  88.101 
Editorial. 

14.  Section  88.102 

Clarification  of  the  applicable  design 
criteria  for  dams,  ponds,  embankments, 
and  impoundments. 

15.  Section  88.103 

Clarifrcation  of  the  applicable  design 
criteria  for  coal  processing  waste  dams 
and  embankments. 

16.  Section  88.104 

Since  equivalent  standards  for 
preventing  the  contamination  or 
pollution  of  ground  water  area  are 
contained  in  S  88.100  and  S  88.119,  the 
amendment  deletes  the  additional 
reference  to  these  standards. 

17.  Section  8&105 

Paragraph  (b)  incorporates  the 
positive  standard  "prevent  to  the 
maximum  extent  possible"  disturbance 
to  the  prevailing  hydrologic  balance. 

1&  Section  88.106 

Editorial  for  clarification. 

19.  Section  88.108 

The  amendment  recognizes  that 
certain  facilities  that  are  to  remain  after 
mining  may  be  in  acceptable  condition 
and  need  not  be  renovated  if  the 
renovation  would  cause  more 
environmental  harm  than  benefit. 

20.  Section  88.110,  88.111,  88.112 

Regardless  of  where  excess  spoil  is 
disposed,  the  disposal  area  must 
achieve  certain  minimum  standards  for 
site  selection,  design,  construction, 
stability,  environmental  impact  and 
reclamation.  Consequently,  the 
amendment  removes  the  distinction 
between  head-of-hoUow  fills,  valley  fills 
and  durable  rock  fills  pertaining  to 
design  criteria,  but  retains  the  necessary 
standards  applicable  to  the  excess  spoil 
disposal  site.  The  Director  finds  that  this 
is  consistent  with  section  529(a)  and 
that  no  additional  regulations  are 


necessary  to  meet  the  purposes  of 
SMCRA. 

21.  Section  8ail5 

Present  regidations  do  not  allow, 
under  any  circumstances,  the  removal  of 
backfilling  equipment  unless  all 
backfilling  and  leveling  have  been 
completed  and  released  by  the 
Department.  The  revised  amendment 
recognizes  that  there  are  limited 
circumstances  under  which  backfilling 
equipment  may  be  temporarily  removed 
prior  to  completion  of  backfilling  and 
grading. 

22.  Section  88.116 

Editorial  change  to  establish 
consistency  with  language  of  the 
SMCRA. 

23.  Section  88.117 

Establishes  consistency  with  language 
of  the  SMCRA. 

24.  Section  88.118 

The  amendment  recognizes  that  the 
swell  factor  of  the  spoil  may  result  in 
minor  increases  in  grade  in  comparison 
to  premining  conditions. 

25.  Section  88.119 

-  Clarification  only. 

26.  Section  8&122 

The  amendment  provides  flexibility  in 
the  operator's  schedule  as  to  when 
seeding  and  planting  will  be 
accomplished  within  the  first  desirable 
period  of  planting.  The  Director  finds 
that  this  is  consistent  with  section  529(a) 
of  SMCRA. 

27.  Section  88.125 

The  amendment  allows  for  more 
flexibility  in  planting  for  wildlife  habitat 
by  providing  for  reduction  of  the  extent 
of  woody  species  planting  on  site 
specific  cases.  The  Director  finds  that 
this  is  consistent  with  section  529(a)  of 
SMCRA.  In  addition,  paragraph  (b)  was 
deleted  since  performance  standards  for 
commercial  forestland  are  included  in 
S  88.129. 

28.  Section  88.127 
Editorial  and  clarification. 

29.  Section  88.129 

The  section  was  revised  to  implement 
and  be  consistent  with  the  changes 
made  in  |  8&124(b). 

30.  Section  88.130 

Paragraph  (a) — The  deleted  phrase 
was  removed  since  it  appeared  to  imply 
that  the  Department  was  obligated  to 
approve  a  proposed  revegetation 
technique.  The  Department  reserves  the 


\ 


right  to  approve,  request  changes,  or 
deny  revegetation  plans  after  reviewing 
the  plan. 

31.  Section  88.134 
Editorial  and  clarification. 

32.  Section  88.135 
Clarification  only. 

33.  Section  88.138-88.149 

The  revisions  to  5§  88.138-88.149 
delete  detailed  design  requirements 
considered  by  appropriate  technical 
personnel  in  the  design  of  these  facilities 
while  retaining  the  necessary  level  of 
performance  to  be  achieved.  The 
amendment  also  removes  the  design 
requirements  for  truck  traffic  which  is 
more  appropriately  a  concern  of  the 
operator.  The  Director  finds  that  this  is 
consistent  with  section  529(a)  of 
SMCRA  and  that  no  additional 
regulations  are  required  to  meet  the 
purposes  of  this  Act. 

34.  Section  8ai50 

The  term  "common  use  roads"  is  used 
to  reflect  the  new  definitions  of  roads  in 
S88.1. 

C.  Subchapter  C 

1.  Section  66.182 

Same  explanation  as  f  88.82 

2.  Section  68.184 

Same  explanation  as  |  88.90. 

3.  Section  88.186 

Paragraph  (c)  deletes  the  general 
listing  of  practices  which  are  covered  in 
detail  by  the  other  performance 
standards  in  the  chapter. 

4.  Section  88.187 

(1)  The  revision  clarifies  the  reference 
and  makes  this  section  consistent  with 
S  88.92. 

5.  Section  88.188 

Sullivan  County  is  deleted  from  the 
listing  in  Chapter  88  but  is  covered  by 
Chapter  87. 

6.  Section  88.190 

Same  justification  as  S  88.95. 

7.  Section  88.191 

Same  justification  as  %  88.96 

8.  Section  88.192 

Same  justification  as  §  88.97. 

9.  Section  88.193 

Subsection  (b)  is  revised  to  correct  a 
misprint.  ^   ■ 

10.  Section  88.194 

Paragraph  (b)  is  changed  to  show  that 
the  requirements  of  Chapter  102  must  be 


met  and  the  previous  paragraphs  (c)  and 
(d),  which  listed  the  requirements  of 
Chapter  102  in  Chapter  88,  are  deleted. 

11.  Section  88.195 
Editorial  and  clarification. 

12.  Section  88.197 

Same  explanation  as  i  88.102 

13.  Section  88.198 

Same  explanation  as  %  88.106. 

14.  Section  88.200 

Same  explanation  as  §  88.104. 

15.  Section  88.202 

Same  explanation  as  \  86.106. 

16.  Section  88.210 

Same  explanation  as  {  88.122. 

17.  Section  88.212 

Paragraph  (e):  Revision  to  clarify  the 
type  of  required  pH  test. 

Paragraph  (g):  The  Department  does 
not  have  a  program  to  qualify 
laboratories  for  soil  testing;  therefore, 
the  phrase  "by  a  qualified  laboratory"  is 
deleted  and  replaced  by  "using  standard 
methods  approved  by  the  Department". 

la  Section  88.123 

Same  explaiution  as  S  88.125. 

19.  Section  88.215 
Explanation  and  clarification. 

20.  Section  88.217 

The  section  was  revised  to  be 
consistent  with  and  to  implement  the 
changes  made  in  S  88.213(bl. 

21.  Section  88.231-88.242 

Same  explanation  as  S§  88.138-88.149. 

22.  Section  88.243 

Same  explanation  as  i  88.150. 
D.  Subchapter  D 

1.  Section  88.282 
Editorial  and  clarification. 

2.  Section  88.288 

Same  explanation  as  §i  88.83.  88.84. 
and  86.85. 

3.  Section  88.286 
Editorial  and  clarification. 

4.  Section  88.290 

Same  explanation  as  S  88.90. 

5.  Section  88.291 

The  amendment  incorporates  the 
positive  standard  "prevent  to  the 
maximum  extent  possible".  The 
amendment  deletes  the  general  listing  of 
practices  to  prevent  pcrilution  which  are 


covered  in  detail  by  the  other 
performance  standards  in  the  Chapter.- 

6.  Section  88.292 
Editorial. 

7.  Section  88.293 

Sullivan  County  was  deleted  from 
Chapter  88  and  is  covered  by  Chapter 
87. 

8.  Section  88.295 

Same  explanation  as  S  88.95. 

9.  Section  88.296 

Same  explanation  as  S  66.96. 

10.  Section  88.297 
Editorial  and  clarification. 

11.  Section  88.298 

Paragraph  (a)  is  revised  for 
clarification.  Paragraph  (c)  is  reworded 
for  clarification  and  to  correct  a 
reference.  Paragraph  (d)  is  changed  to 
state  that  the  requirements  of  Chapter 
102  must  be  met;  the  repetitive  listing  of 
those  requirements  is  deleted. 

12.  Section  88.299 
Clarification  only. 

13.  Section  88.301 

The  revision  adds  paragraph  (7) 
requiring  that  the  impoundment  must  be 
suitable  for  the  approved  postmining 
land  use. 

14.  Section  88.302 

Same  explanation  as  S  88.102. 

15.  Section  88.303 

Same  explanation  as  §  88.103. 

16.  Section  88.304 

Same  explanation  as  {  88.104 

17.  Section  88.305 

Same  explanation  as  {  88.105. 
la  Section  88.306 
Same  explanation  as  S  88.106. 

19.  Section  88.308 

Same  explanation  as  I  88.10a 

20.  Section.88.310 
Clarification. 

21.  Section  88.312 

Redrafted  for  clarification  purposes. 

22  Section  88.315 

Paragraph  (c)  is  added  to  maintain  the 
approximate  original  contour  standard 
for  active  surface  mines  where  coal 
refuse  disposal  may  t>e  permitted. 
Paragraph  (d)  is  added  as  a  protection 
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against  a  major  source  of  fires  under 
past  practices  in  refuse  disposal. 

23.  Section  88.316 

Same  explanation  as  S  88.315(d). 

24.  Section  88.319 

Incorporated  into  other  sections  of 
Chapter  88. 

25.  Section  88.320 

Incorporated  into  other  sections  of 
Chapter  8a 

26.  Section  88.321 

The  added  provision  references  the 
regulatory  standard  for  handling 
noncoal  wastes.  The  deleted  provision  is 
covered  under  other  sections  of  Chapter 
8& 

27.  Section  88.323 

Same  explanation  as  |  88.122. 

28.  Section  88.326 

Same  explanation  as  |  88.125 

29.  Section  88.328 
Editorial  change. 

30.  Section  88.330 

The  section  is  revised  to  implement 
and  be  consistent  with  S  88.33iB(b). 

31.  Section  88.332 

Rewritten  for  clarification  and  to 
require  that  requests  for  temporary 
cessation  be  in  writing. 

32.  Section  88.335-68.346 

Same  explanation  as  S9  88.138-88.149. 

33.  Section  88.88.347 

Same  explanation  as  i  88.150. 
F.  Subchapter  F 

1.  Section  88.482 

The  definition  for  "Permit  Area"  was 
revised  for  clarification. 

2.  Section  88.491 

Paragraph  (i)(13)  corrected  a  previous 
misprint. 

3.  Section  88.492 

In  Paragraph  {d)(4)  the  word  was  coa! 
added  for  clarification.  The  other 
changes  under  S  88.492  are  editorial  and 
clari^  references. 

Finding  2 

The  Director  finds  that  condition  (d) 
pertaining  to  prime  farmland  and 
anthracite  mining  operations  has  not 
been  addressed  in  this  Pennsylvania 
proposal.  The  Director  finds  that 
Pennsylvania  is  required  to  satisfy 
condition  (d)  as  imposed  in  the  Federal 
Register  on  July  30. 1982  (47  FR  33050). 
The  time  in  which  to  satisfy  the 


condition  was  extended  in  the  Federal 
Register  dated  October  12. 1984.  to 
November  30. 1984  (49  FR  40025). 

IV.  Public  Comments 

1.  Pursuant  to  section  503(b)  of 
SUCRA  and  30  CFR  732.17(a)(10)(i), 
comments  were  solicited  from  various 
Federal  agencies  on  the  proposed  state 
permanent  program  amendments.  Of 
those  agencies  invited  to  comment, 
comments  were  received  from  the 
following  agencies:  The  United  States 
Department  of  Agriculture.  Soil 
Conservation  Service  (SCS)  and  the 
United  States  Environmental  Protection 
Agency  (EPA). 

The  EPA  by  its  letter  dated  June  1, 
1984.  offered  no  comment  on  the 
proposed  revisions. 

The  SCS  by  its  letter  dated  May  25. 
1984.  offered  the  comment  that  "overall 
the  engineering  design  standards  are 
adequate."  Additionally,  the  SCS 
comments  that  it  would  be  beneficial  if 
§  88.95  provided  for  permanent 
diversions  to  be  left  in  place  where 
needed  for  long-term  erosion  control. 

Subchapter  B.  at  S  88.95(g)  provides 
that  "when  no  longer  needed  the 
diversion  shall  be  regraded  to  blend 
with  the  natural  contours  and  drainage 
pattern  *  *  *."  This  section  provides 
other  minimun  standards  for  diversions 
designed  to  protect  the  hydrologic 
balance.  Chapter  87,  Surface  Mining  of 
Coal,  and  Chapter  89,  Underground 
Mining  of  Coal  and  Coal  Preparation 
Facilities  distinguishes  clearly  between 
temporary  and  permanent  diversions. 
Chapter  88  addresses  anthracite  coal 
mining  operations  in  addition  to  the 
types  of  mining  addressed  in  Chapters 
88  and  89.  Therefore.  OSH  believes  that 
Pennsylvania  provides  for  permanent 
diversions. 

The  SCS  also  said  that  it  believes 
revised  PA  S  88.138(0  is  very  good  if  it 
also  includes  road  cuts  and  fills.  OSH 
agrees  with  the  commenter  and  believes 
that  the  Pennsylvania  regulation 
provides  adequate  protection  by 
providing  that  "any  disturbed  area 
adjacent  to  the  road  shall  be  vegetated 
or  otherwise  stabilized  to  prevent 
erosion". 

The  commenter  indicated  that  its 
comments  on  Subchapter  B  also  apply  to 
the  revisions  for  Subchapters  C  and  D. 
The  responses  to  the  comments  for 
Subchapter  B  are  also  intended  to  apply 
to  the  applicable  comments  for 
Subchapters  C  and  D. 

Approval  of  Program  Amendments 

Accordingly,  the  revisions  to  Chapter 
88  of  Title  25  submitted  by  Pennsylvania 
on  March  30, 1984,  are  hereby  approved 
pursuant  to  30  CFR  732.17. 


The  Federal  regulations  at  30  CFR 
938.15  are  amended  to  indicate  approval 
of  these  program  amendments.  The 
approval  of  the  amendments  to  the 
Pennsylvania  program  are  effective 
November  27, 1984. 

Additional  Findings 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  Pursuant  to 
section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  document 
need  be  prepared  on  this  rulemaking  as 
State  program  decisions  are  exempt 
from  compliance  with  the  National 
Environmental  Policy  Act,  42  U.S.C.  4321 
et  seq. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  section  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  does  not 
impose  any  new  requirements:  rather,  it 
ensures  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  Mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Accordingly.  30  CFR  Part  938  is 
amended  as  set  forth  herein. 

Dated:  November  19. 1984. 
lohn  D.  Ward, 

Acting  Director.  Office  of  Surface  Mining. 

PART  938— PENNSYLVANIA 

Accordingly,  Part  938  of  Title  30  is 
amended  as  follows: 

*  *        •        •        * 

30  CFR  938.15  is  amended  to  add 
paragraph  (f): 

§  939.15    Approval  of  Amendment  to  Stat* 
Regulatory  Program. 

*  *         •         «         • 

(f)  The  following  amendments  are 
approved  effective  November  27, 1984: 
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Subchapters  A  B.  C.  D  and  F  of 
chapter  88  of  Title  2S  as  submitted  to 
OSM  by  Pennsylvania  on  March  30. 
1964. 

Authority:  Pub.  L  96-87.  Surface  Mining 
Control  and  Reclemation  act  of  1977  (30 
U.S.C.  1201  et  s*q.). 

[FK  Doc.  M-JORM  PiM  11-2«-a4;  ft45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  72 

iCQOS4-034] 

UgM  Ust  Printing  Cycle 

AOCtlCV:  Coast  Guard.  DOl. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
the  publication  schedule  of  Light  List 
Volume  V,  Mississippi  River  System,  to 
provide  for  a  biennial  printing.  The 
current  regulations  require  that  each 
volume  of  the  Light  List  be  published 
annually.  This  action  is  in  response  to 
requests  from  the  marine  industry  which 
note  that  the  small  number  of  yearly 
changes  to  aids  to  navigation  on  the 
Mississippi  River  System  does  not 
justify  a  yearly  reprint  of  Light  Ust 
Volume  V. 

EFFECTIVE  DATE:  December  27, 1984 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frank  Parker,  Marine  Information 
Branch,  U.S.  Coast  Guard,  (202)  426- 
9566. 

SUPPLEMENTARY  INFORMATION:  On 

Monday,  August  13, 1984,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  for 
these  regulations  (49  FR  32228). 
Interested  persons  were  requested  to 
submit  comments.  One  comment  was 
received  and  while  the  commenter's 
suggestion  has  been  adopted,  no  change 
to  the  rule  is  necessary. 

Basis  and  Purpose 

The  Light  List  Volume  V,  Mississippi 
River  System,  provides  a  comprehensive 
listirtg  of  the  official  names,  locations, 
characteristics,  and  general  descriptions 
of  all  aids  to  navigation  maintained  by 
or  under  the  authority  of  the  U.S.  Coast 
Guard  on  the  Mississippi  River  System. 
The  Coast  Guard  currently  publishes  all 
Light  Lists  annually  to  incorporate  any 
changes  which  have  occurred  during  the 
preceding  twelve  months.  At  the  Coast 
Guard/Marine  Industry  Aids  to 
Navigation  Workshops  in  St.  Louis  and 
Memphis  in  October  1983,  many 


mariners  requested  that  Volume  V  of  the 
Light  Lists  be  published  biennially.  The 
Cost  Guard  concurs  with  this  suggestion 
since  there  has  been,  on  an  average, 
only  350  changes  (including  editorial 
changes)  made  to  Volume  V  at  each 
annual  printing.  All  other  Light  Lists  will 
continue  to  be  published  annually  since- 
more  than  2,000  changes  are  made  to 
each  of  the  other  volumes  at  every 
annual  printing.  The  slight  number  of 
changes  made  to  aids  to  navigation  on 
the  Mississippi  River  System  during  a 
twelve  month  period  does  not  fairly 
justify  the  cost  and  inconvenience  to 
mariners  of  the  annual  printing.  The 
slight  changes  which  do  occur  are 
immediately  noted  in  the  Local  Notice  to 
Mariners,  therefore  a  biennial 
publication  schedule  will  not  affect 
navigational  safety  on  the  Mississippi 
River  System.  The  revised  publication 
schedule  will  however  result  in  savings 
to  those  mariners  who  are  required  to 
have  a  current  Light  List  onboard  while 
transiting  the  river  system.  Section 
164.33  of  Title  33  Code  of  Federal 
Regulations,  require  all  self-propelled 
vessels  of  1,600  or  more  gross  tons  to 
have  a  corrected  copy  of  the  Light  List 
onboard  for  the  area  of  transit. 

Discussion  of  Comments 

One  comment  suggested  that  the 
cover  refiect  both  years  that  the  Light 
List  Volume  V  will  be  in  effect  and  not 
just  the  year  of  issue.  The  commenter 
noted  the  requirement  that  mariners 
carry  an  up-to-date  Light  List  and 
suggested  that  listing  both  years  on  the 
cover  would  avoid  any  possible 
confusion.  The  Coast  Guard  agrees  and 
will  include  both  years  on  the  outside 
cover,  in  addition  to  hsting  the  next 
expected  printing  date  on  the  title  page. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rulemaking  are  Mr.  Frank 
Parker,  Project  Manager,  Marine 
Information  Branch,  and  Lieutenant 
Dave  Shippert,  Project  Attorney,  Office    <> 
of  the  Chief  Counsel. 

Evaluation 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
nonsignificant  under  DOT  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  final  rule  has  been  found  to  be  so 
minimal  that  further  evaluation  is 
unnecessary.  The  number  of  yearly 
changes  made  annually  to  Light  List 
Volume  V  does  not  warrant  annual 
publication.  This  final  rule  will  result  in 
a  small  savings  to  both  the  mariner  and 
the  Coast  Guard.  Since  the  impact  of 
this  final  rule  is  expected  to  be  minimal. 


the  Coast  Guard  certifies  that  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Ust  of  Subiects  in  S3  CFR  Part  72 

Government  publications.  Notice  to 
Mariners  and  Light  Usts,  Navigation 
(water). 

PART  72— (AMENDED] 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  72  of  Title  33 
Code  of  Federal  Regulations,  revising 
S  72.05-1  introductory  text  of  paragraph 
(a)  to  read  as  follows: 

^^2J06-^    Purpo— . 

(a)  The  Coast  Guard  pubKshes  the 
following  Ught  Usts  annually,  with  the 
exception  of  Volume  V,  which  is 
published  biennially,  covering  the 
waters  of  the  United  States,  its 
territories  and  possessions: 
•         •        •        •        • 

(14  U.S.C.  93:  49  U.S.C  108;  49  CFR  1.46)) 

Dated:  November  21. 1984. 
T.  |.  Woinar. 

Rear  .Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation. 

\V9.  [>CH   »4-310a3  Filed  ll-M-M;  »«&  ami 
MUMG  COOC  4SW-M-M 


33  CFR  Part  117 

(CGD13»4-11] 

DrawtNldge  Operation  Regulations; 
East  Fork  Hoquiam  Rtver  at  Hoquiam. 
WA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  At  the  request  of  the  Grays 
Harbor  County  Department  of  Public 
Works,  the  Coast  Guard  is  adding 
regulations  governing  the  Panhandle 
Bridge  across  the  East  Fork  Hoquiam 
River,  mile  0.7,  at  Hoquiam,  Washington, 
by  requiring  that  advance  notice  of 
openings  be  given.  This  proposal  is 
being  made  because  of  a  steady 
decrease  in  the  level  of  boating  activity 
on  the  waterway  and  because  no 
requests  have  been  made  to  open  the 
draw  since  1982.  This  action  should 
relieve  the  bridge  owner  of  the  burden 
of  having  a  person  constantly  available 
to  open  the  draw  and  should  stiU 
provide  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  December  27, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  E.  Mikesell,  Chief,  Bridge  Section, 
Aids  to  Navigation  Branch,  (Telephone; 
(206)  442-5864). 
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SUPPLEMENTARY  INFOflMATK>N:  On 

August  2, 1984.  the  Coast  Guard 
published  proposed  rule  (49  FR  30976) 
concerning  this  amendment.  The 
Commander,  Thirteenth  Coast  Guard 
District,  also  published  the  proposal  as  a 
Public  Notice  dated  August  16. 1984.  In 
each  notice  interested  persons  were 
given  until  September  17, 1984  to  submit 
comments. 

Drafting  Information:  The  drafters  of 
this  notice  are:  John  E.  Mikesell.  project 
officer,  and  Lieutenant  Aubrey  W. 
Bogle,  project  attorney. 

Discussion  of  Comments:  The 
proposed  rule  provided  that  the  bridge 
need  not  open  for  the  passage  of  vessels. 
Only  one  response  was  received  to  the 
Federal  Register  and  Coast  Guard 
notices.  The  response  was  from  a  local 
towboat  company  and  expressed 
concerns  about  the  proposed  closure  of 
the  bridge.  Comments  indicated  a  desire 
on  the  part  of  the  towboat  company  for 
assurance  that  the  bridge  would  open 
for  navigation  in  the  future.  Although 
only  one  waterway  user  responded  to 
the  notice  of  the  proposed  change,  the 
Coast  Guard  feels  that  their  concerns 
are  significant.  Limited  access  past  the 
bridge  could  be  maintained  with 
negligible  cost  to  the  bridge  owner  if  the 
operating  machinery  was  kept  in 
working  condition  and  the  bridge  was 
opened  only  upon  advance  notification. 
The  bridge  owner  was  so  advised  and 
had  no  objections  to  requirements  for 
maintenance  of  machinery  and  advance 
notification  for  openings.  Accordingly, 
the  final  rule  was  changed  to  provide 
that  the  bridge  shall  open  on  signal  if  at 
least  48  hours  notice  is  given. 

Economic  Assessment  and 
Certification:  These  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  East 
Fork  Hoquiam  River  is  not  currently 
used  for  commercial  navigation, 
therefore  no  navigation  interests  would 
be  affected  by  the  regulation.  The  bridge 
owner  would  be  affected  only  to  the 
extent  that  the  bridge  operating 
machinery  be  maintained  and  a  person 
be  designated  to  open  the  draw  upon  48 
hours  advance  notice.  Due  to  the  low 
level  of  usage  of  the  waterway,  this  is 
viewed  as  having  a  minimal  economic 
impact  on  the  bridge  owner.  Since  the 
economic  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations:  In  consideration  of  the 
foregoing.  Part  117  of  Title  33  Code  of 
Federal  Regulations,  is  amended  by 
adding  a  new  §  117.1047(e)  to  read  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1117.1047    Hoquiam  River. 

***** 

(e)  The  draw  of  the  Grays  Harbor 
County  highway  bridge  across  the  East 
Fork  Hoquiam  River,  mile  0.7,  shall  open 
on  signal  if  at  least  48  hours  notice  is 
given. 

(33  U.S.C.  499:  49  CFR  1.46(c)(5):  33  CFR  105- 
1(g)(3)) 

Dated:  November  9, 1984. 
H.W.  Parker, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
13th  Coast  Guard  District. 

|FR  Doc.  a^-SlOOZ  Filed  n-»-M:  B:4S  ami 
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VETERANS  ADMINISTRATION 

38  CFR  Part  36 

Decrease  In  Maximum  Permissible 
Interest  Rates  on  Guaranteed 
Manufactured  Home  Loans,  Home  and 
Condominium  Loans,  and  Home 
Improvement  Loans 

aqency:  Veterans  Administration. 
actwn:  Final  regulations. 

summary:  The  VA  (Veterans 
Administration]  is  decreasing  the 
maximum  interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
tmit  and  lot  loans.  In  addition,  the 
maximum  interest  rates  applicable  to 
fixed  payment  and  graduated  payment 
home  and  condominium  loans,  and  to 
home  improvement  and  energy 
conservation  loans  are  also  decreased. 
These  decreases  in  interest  rates  are 
possible  because  of  recent 
improvements  in  the  availability  of 
funds  in  various  credit  markets.  The 
decrease  in  the  interest  rates  will  allow 
eligible  veterans  to  obtain  loans  at  a 
lower  monthly  cost. 
EFFECTIVE  DATE:  November  21, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  George  D.  Moerman,  Loan  Guaranty 
Service  (264).  Department  of  Veterans 
Benefits,  Veterans  Administration.  810 
Vermont  Avenue,  NW..  Washington, 
DC.  20420  (202-389-3042). 


SUPPLEMENTARY  INFORMATION:  The 

Administrator  is  required  by  section 
1819(f),  title  38,  United  States  Code,  to 
establish  maximum  interest  rates  for 
manufactured  home  loans  guaranteed  by 
the  VA  as  he  finds  the  manufactured 
home  loan  capital  markets  demand. 
Recent  market  indicators — ^including  the 
prime  rate,  the  general  decrease  in 
interest  rates  charged  on  conventional 
manufactured  home  loans,  and  the 
decrease  of  other  short-term  and  long- 
term  interest  rates — have  shown  that  the 
manufactured  home  capital  markets 
have  improved.  It  is  now  possible  to 
decrease  the  interest  rates  on 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
imit  and  lot  loans  while  still  assuring  an 
adequate  supply  of  funds  from  lenders 
and  investors  to  make  these  types  of  VA 
loans. 

The  Administrator  is  also  required  by 
section  1803(c),  title  38.  United  States 
Code,  to  establish  maximum  interest 
rates  for  home  and  condominium  loans 
including  graduated  payment  mortgage 
loans,  and  loans  for  home  improvement 
purposes.  Market  indicators  similarly 
favor  reductions  in  the  maximum 
interest  rates  for  these  types  of  loans. 
These  lower  interest  rates  should  assist 
more  veterans  in  the  purchase  of  homes 
and  condominiums  or  to  obtain 
improvement  loans  because  of  the 
decrease  in  the  monthly  loan  payments 
for  principal  and  interest. 

Regulatory  Flexibility  Act/Executive 
Order  12291 

For  the  reasons  discussed  in  the  May 
7, 1981  Federal  Register,  (46  FR  25443),  it 
has  previously  been  determined  that 
final  regulations  of  this  type  which 
change  the  maximum  interest  rates  for 
loans  guaranteed, -insured,  or  made 
pursuant  to  Chapter  37  of  Title  38, 
United  States  Code,  are  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 

These  regulatory  amendments  have 
also  been  reviewed  under  the  provisions 
of  Executive  Order  12291.  The  VA  finds 
that  they  are  not  "major  rules"  as 
defined  in  that  Order.  The  existing 
process  of  informal  consultation  among 
representatives  within  the  Executive 
Office  of  the  President,  OMB.  the  VA 
and  the  Department  of  Housing  and 
Urban  Development  has  been 
determined  to  be  adequate  to  satisfy  the 
intent  of  this  Executive  Order  for  this 
category  of  regulations.  This  alternative 
consultation  process  permits  timely  rate 
adjustments  with  minimal  risk  of 
premature  disclosure.  In  summary,  this 
consultation  process  will  fulfill  the 
intent  of  the  Executive  Order  while  still 


Federal  Register  /  Vol.  49.  No.  229  /  Tuesday.  November  27.  1984  /  Rules  and  Regulations      46549 


permitting  compliance  with  statutory 
responsibilities  for  timely  rate 
adjustments  and  a  stable  flow  of 
mortgage  credit  at  rates  consistent  with 
the  market. 

These  final  regulations  come  within 
exceptions  to  the  general  VA  policy  of 
prior  publication  of  proposed  rules  as 
contained  in  38  CFR  1.12.  The 
publication  of  notice  of  a  regulatory 
change  in  the  VA  maximum  interest 
rates  for  VA  guaranteed,  insured  or 
direct  loans  would  deny  veterans  the 
benefit  of  lower  interest  rates  pending 
the  final  rule  publication  date  which 
would  necessarily  be  more  than  30  days 
after  publication  in  proposed  form. 
Accordingly,  it  has  been  determined  that 
publication  of  proposed  regulations 
prior  to  publication  of  final  regulations 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

(Catalog  of  Federal  Domestic  Assistance 
Program  numbers.  64.113.  64.114.  and  64.119) 

These  regulations  are  adopted  under 
authority  granted  to  the  Administrator 
by  sections  210(c),  1803(c)(1),  1811(d)(1) 
and  1819  (f)  and  (g)  of  title  38.  United 
States  Code. 

These  decreases  are  accomplished  by 
amending  §§  36.4212(a)  (1),  (2).  and  (3), 
and  36.4311(a),  (b),  and  (c)  and 
36.4503(a).  Title  38,  Code  of  Federal 
Regulations. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing,  Loan  programs — housing  and 
community  development.  Manufactured 
homes.  Veterans. 

Approved:  November  20, 1984. 

By  direction  of  the  Administrator. 
Everett  Alvarei,  |r.. 
Deputy  Administrator. 

PART  36— LOAN  GUARANTY 

The  Veterans  Administration  is 
amending  38  CFR  Part  36  as  follows: 

1.  In  S  36.4212,  paragraph  (a)  is 
revised  as  follows: 

§  36.4212    Interest  rates  and  late  charges. 

(a)  The  interest  rate  charge  the 
borrower  on  a  loan  guaranteed  or 
insured  pursuant  to  38  U.S.C.  1819  may 
not  exceed  the  following  maxima  except 
on  loans  guaranteed  or  insured  pursuant 
to  guaranty  or  insurance  commitments 
issued  by  the  Veterans  Administration 
prior  to  the  respective  effective  date.  (38 
U.S.C.  1819(f)) 

(1)  Effective  November  21, 1984, 15 
percent  simple  interest  per  annum  for  a 
loan  which  finances  the  purchase  of  a 
manufactured  home  unit  only. 

(2)  Effective  November  21, 1984, 14'/^ 
percent  simple  interest  per  annum  for  a 


loan  which  finances  the  purchase  of  a 
lot  only  and  the  cost  of  necessary  site 
preparation,  if  any. 

(3)  Effective  November  21, 1984, 14  Vi 
percent  simple  interest  per  annum  for  a 
loan  which  will  finance  the 
simultaneous  acquisition  of  a 
manufactured  home  and  a  lot  and/or  the 
site  preparation  necessary  to  make  a  lot 
acceptable  as  the  site  for  the 
manufactured  home. 
*        ♦        •        *        • 

2.  In  §  36.4311.  paragraphs  (a),  (b),  and 
(c)  are  revised  as  follows: 

§  36.43 1 1    Interest  rates. 

(a)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  12 V4  per  centum  per  annum, 
effective  November  21, 1984,  the  interest 
rate  on  any  home  or  condominium  loan, 
other  than  a  graduated  payment 
mortgage  loan,  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  12  Vis  per  centum  per 
annum  on  the  unpaid  principal  balance. 
(38  U.S.C.  1803(c)(1)) 

(b)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  12%  per  centum  per  annum, 
effective  November  21, 1984,  the  interest 
rate  of  any  graduated  payment  mortgage 
loan  guaranteed  or  insured  wholly  or  in 
part  on  or  after  such  date  may  not 
exceed  12%  per  centum  per  annum.  (38 
U.S.C.  1803(c)(1)) 

(c)  Effective  November  21, 1984,  the 
interest  rate  on  any  loan  solely  for 
energy  conservation  improvements  or 
other  alterations,  improvements  or 
repairs,  which  is  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  14  per  centum  per 
annum  on  the  unpaid  principal  balance. 
(38  U.S.C.  1803(c)(1)) 

*  •  •  *  * 

3.  In  §  36.4503,  paragraph  (a)  is 
revised  as  follows: 

§  36.4503    Amount  and  amortization. 

(a)  The  original  principal  amount  of 
any  loan  made  on  or  after  October  1, 
1980.  shall  not  exceed  an  amount  which 
bears  the  same  ratio  to  $33,000  as  the 
amount  of  the  guaranty  to  which  the 
veteran  is  entitled  under  38  U.S.C.  1810 
at  the  time  the  loan  is  made  bears  to 
$27,500.  This  limitation  shall  not 
preclude  the  making  of  advances, 
otherwise  proper,  subsequent  to  the 
making  of  the  loan  pursuant  to  the 
provisions  of  S  36.4511.  Except  as  to 
home  improvement  loans,  loans  made 
by  the  VA  shall  bear  interest  at  the  rate 
of  \2Vi  percent  per  annum.  Loans  solely 


for  the  purpose  of  energy  conservation 
improvements  or  other  alterations, 
improvements,  or  repairs  shall  bear 
interest  at  the  rate  of  14  percent  per 
annum.  (38  U.S.C.  1811  (d)(1)  and  (2)(A)) 
***** 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  671 

(Docket  No.  41154-4154] 

Tanner  Crab  Off  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Emergency  interim  rule: 

summary:  NOAA  issues  an  emergency 
rule  under  section  305(e)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  to  set  season  opening 
dates  for  the  1984/1985  Tanner  crab 
fishery.  This  rule  is  necessary  to  make 
the  dates  effective  promptly  as 
requested  by  the  fishing  industry  and 
the  North  Pacific  Fishery  Management 
Council  in  response  to  the  best  available 
socioeconomic  and  biological 
information.  This  action  is  intended  to 
promote  an  orderly  fishery  that  is 
consistent  with  the  needs  of  the 
industry. 

DATES:  Sections  671.21(a)  and  (c)  and 
671.26(a).  (c)(2).  (d)(2),  (e)(2).  and  (f)(2) 
are  suspended  from  noon,  local  time, 
November  27, 1984.  until  noon,  local 
time,  February  25, 1985.  Sections  671.21 
(d)  and  (e)  are  elective  at  noon,  local 
time,  November  27, 1984,  until  noon, 
local  time.  February  25. 1985. 

ADDRESS:  Requests  for  copies  of  the 
environmental  assessment  prepared  for 
this  action  should  be  addressed  to 
Robert  W.  McVey.  Director.  Alaska 
Region.  National  Marine  Fisheries 
Service.  P.O.  Box  1668,  Juneau,  AK 
99802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  E.  Baglin  (Fishery  Biologist, 
Kodiak  Field  Office.  NMFS),  907-486- 
3298. 

SUPPLEMENTARY  INFORMATION:  The 
fishery  management  plan  for  the 
Commercial  Tanner  Crab  Fishery  off  the 
Coast  of  Alaska  (FMP)  was  developed 
by  the  North  Pacific  Fishery 
Management  Council  (Council)  and 
approved  and  implemented  by  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator),  under 
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the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
FMP  was  published  in  the  Federal 
Register  on  May  16. 1978  (43  FR  21170). 

Section  671.26  establishes  four  vessel 
registration  areas:  A  (Southeastern),  E 
(Prince  William  Sound).  H  (Cook  Inlet), 
and  ]  (Westward);  and  districts  within 
those  areas.  Registration  by  area 
provides  an  important  information  base 
for  instituting  conservation  measures 
and  for  dispersing  the  fleet.  The 
registration  areas  generally  conform  to 
the  biological  boundaries  of  the  stocks 
within  each  area.  The  function  of 
registration  is  to  limit  the  number  of 
areas  in  which  a  vessel  may  operate  and 
to  determine  the  size  and  capacity  of  the 
fleet  that  will  be  operating  in  a  given 
area.  The  districts  were  established  for 
purposes  of  better  monitoring  the  fishery 
to  conserve  small  units  of  crab  stocks. 
Section  671.26  also  defines  criteria  for 
setting  fishing  season  opening  and 
closing  dates.  These  dates  are 
established  by  the  Council  during  joint 
meetings  with  the  Alaska  Board  of 
Fisheries  (Board),  usually^in  March  of 
each  year.  At  these  joint  meetings, 
testimony  is  received  from  the  fishing 
industry  concerning  any  proposed 
season  dates.  At  the  March  1984  joint 
meeting,  a  series  of  dates  was  adopted 
by  both  the  Board  and  the  Council 
based  on  the  status  of  crab  stocks  and 
needs  of  the  industry.  The  Board  and  the 
Council  met  during  September  1984  to 
consider  changes  in  these  season  dates. 
Although  specific  dates  were  not 
considered  for  two  registration  areas — E 
and  H — the  Council  requested  the 
Director.  Alaska  Region,  NMFS 
(Regional  Director)  to  initiate  action  that 
would  make  all  dates  established  under 
the  FMP  consistent  with  those 
established  for  State  of  Alaska  waters. 

Although  November  1  is  generally 
considered  the  start  of  the  "biologically 
safe"  period  when  Tarmer  crab  are  not 
in  a  breeding  or  soft-shell  condition, 
other  factors  are  also  considered  by 
Board  and  Council  when  they  decide 
upon  season  dates. 

The  opening  dates  in  the  districts 
(Table  I)  were  determined  on  the  basis 
of  socioeconomic  as  well  as  biological 
factors  as  follows: 

Table  I.— Seasons  for  the  Commercial 
Tanner  Crab  Fishery  off  the  Coast  of 
Alaska 


Table  I.— Seasons  for  the  Commercial 
Tanner  Crab  Fisherv  off  the  Coast  of 
Alaska— Continued 
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Registration  Area  A.  Southeast 
District — A  starting  date  simultaneous 
with  that  for  Registration  Area  ) 
(January  15)  was  considered  rather  than 
any  earlier  date,  in  order  to  prevent 
"pulse  fishing"  by  vessels  stopping  to 
fish  in  the  Southeast  District  of 
Registration  Area  A  before  moving  to 
the  more  Traditional  grounds  in 
Registration  Area  J.  However,  the  later 
date  February  10  was  selected,  because 
meat  recovery  would  be  much  better. 

Yakutat  District — January  15  was 
selected,  concurrent  with  Registration 
Area  ],  to  prevent  pulse  fishing. 

Registration  Area  E,  all  districts — 
January  5  was  set  to  coincide  with  the 
start  of  the  red  king  crab  fishery  to 
avoid  unnecessary  discard  and 
mortality  of  Tanner  crab. 

Registration  Area  H,  all  districts — 
November  1.  an  earlier  starting  date, 
was  set  to  allow  fishing  before  the  onset 
of  inclement  weather. 

Registration  Area  ),  all  districts  except 
the  Western  Aleutians — Most 
discussion  at  the  joint  Council-Board 
meeting  concerned  possible  effects  that 
the  El  Nino  phenomenon  might  have  on 
the  fishery.  El  Nino  has  been  held 
responsible  for  waters  becoming 
warmer  earlier  in  late  winter  or  early 
spring,  causing  Tanner  crab  to  "go  off 
the  bite"  as  they  under^  maturation 
more  rapidly.  When  this  condition 
occurs,  they  are  less  likely  to  enter  crab 
pots  in  search  of  food,  thus  causing 
catches  per  unit  of  effort  to  decrease 
during  the  fishing  season.  Hence,  the 
Council  and  the  Board  determined  that 
an  earlier  starting  date,  balanced 
against  the  need  to  maximize  meat 


recovery,  was  desirable.  January  15  was 
selected  as  the  optimal  date. 

Western  Aleutians — In  this  district, 
Tanner  crab  are  harvested  as  bycatches 
in  the  king  crab  fishery.  The  season 
opening  is  made  to  coincide  with  the 
start  of  the  king  crab  season,  to  avoid 
unnecessary  discard  and  mortality  of 
Tanner  crab. 

The  Council,  on  reviewing  the 
proposed  season  dates  and  approving 
those  considered  necessary  for  the 
conservation  and  management  of 
Tanner  crab,  recognized  the  need  to 
make  Federal  dates  consistent  with 
those  set  by  the  Board  for  State  of 
Alaska  waters  in  order  to  avoid  the 
following  problems:  (1)  Burdens  on  State 
and  Federal  agencies  in  attempting  to 
enforce  seasons  in  theTishery 
conservation  zone  that  are  not 
concurrent  with  the  adjacent  territorial 
sea,  (2)  burdens  on  the  State  in  funding 
and  conducting  dockside  sampling 
programs,  (3)  incomparable  data 
resulting  from  non-concurrent  sampling 
periods,  (4)  confusion  in  the  fishing 
industry  as  lo  what  areas  may  be  fished 
during  different  seasons. 

The  Secretary  of  Commerce 
(Secretary)  concurs  with  the  Council's 
finding  that  it  is  necessary  to  make  the 
fishing  seasons  consistent,  and  finds 
that  an  emergency  will  exist  unless  such 
an  action  is  undertaken  promptly  to 
establish  those  seasons  consistent  with 
Alaska's  seasons  and  to  avoid  split 
seasons  in  the  same  geographic  areas 
(vessel  registration  areas]  for  the 
reasons  set  forth  above.  "Therefore,  he 
establishes  the  season  opening  dates  set 
out  in  Table  1  above,  under  section 
305(e)  of  the  Magnuson  Act,  effective  for 
a  period  of  90  days  from  the  publication 
of  this  emergency  rule. 

ClassiHcatioii 

The  Assistant  Administrator  has 
determined  that  this  rule  ieaaeessary  to 
respond  to  an  emergency  and  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Assistant  Administrator  prepared 
an  environmental  assessement  for  this 
rule  and  concluded  that  no  significant 
impact  on  the  human  environment  will 
result  from  its  implementation.  You  may 
obtain  a  copy  of  the  environmental 
assessment  from  the  Regional  Director 
at  the  address  above. 

The  Assistant  Administrator  also 
finds,  under  5  U.S.C.  553(b)  and  (d)  of 
the  Administrative  Procedure  Act.  that 
the  imminence  of  the  season  openings 
and  the  concerns  described  above  make 
it  impracticable  and  contrary  to  the 
public  interest  to  provide  notice  and  a 
prior  opportunity  for  public  comment,  or 
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to  delay  for  30  days  the  effective  date  of 
this  emergency  rule. 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  the  State 
of  Alaska.  This  determination  has  been 
submitted  for  review  by  Alaska's  Office 
of  Management  and  Budget  under 
section  307  of  the  Coastal  Zone 
Management  Act. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget,  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  procedures  of  that  order. 

This  rule  does  not  contain  a  collection 
of  information  requirement  and 
therefore  is  not  subject  to  the  provisions 
of  the  Paperwork  Reduction  Act. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act,  because  the  rule  is  issued  without 
opportunity  for  prior  public  comment. 

List  of  Subjects  in  SO  CFR  Part  671 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  21. 1984. 
Carmen ).  Blondln, 

Deputy  Assistant  Administrator  for  Fisheries 
Resources  Management.  National  Marine 
Fisheries  Service. 

PART  671— [AMENDED] 

For  reasons  set  forth  in  the  preamble. 
50  CFR  Part  671  is  amended  as  follows: 


1.  The  authority  citation  for  Part  671 
reads  as  follows: 

Authority:  16  U.S.C  1801  el  seq. 

§671.21    Optimum  yteM. 

2.  In  S  671.21,  paragraphs  (a)  and  (c) 
are  suspended  until  February  25, 1985, 

New  paragraphs  (d)  and  (e)  are  added 
to  read  as  follows: 

«        *        *        *        * 

(d)  Optimum  yields  and  season 
opening  dates.  "The  OY  and  season 
opening  date  for  Tanner  crab  for  each 
Federal  registration  area/district  is  set 
forth  in  Table  II.  These  specifications  of 
optimum  yield  are  effective  for  the 
fishing  year  beginning  November  1, 1984. 
All  season  dates  in  this  paragraph  are 
inclusive.  Time  periods  begin  at  12KX) 
noon  on  the  dates  specified,  based  on 
local  time  zones. 

Table  II.— Optimum  Yields  (millions  of 
POUNDS)  OF  Tanner  Crab  Stocks  and 
Fishing  Season  Opening  Dates  in  the 
Fishing  Districts  of  Registration  Areas 
off  Alaska  ' 
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Table  II.— Optimum  Yields  (millions  of 
pounds)  of  Tanner  Crab  Stocks  and 
Fishing  Season  Opening  Dates  in  the 
Fishing  Districts  of  Registration  Areas 
off  Alaska  '—Continued 
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(e)  Field  orders.  Except  as  provided  in 
S  671.21(b),  if  the  Regional  Director 
determines  that  the  optimum  yield  for  a 
particular  species  of  'Tarmer  crab  in  any 
geographic  area  specified  in  Table  D 
will  be  reached,  the  Secretary  will  issue 
a  field  order  pursuant  to  S  671.27(a) 
prohibiting  fishing  for  that  particular 
species  of  Tanner  crab  by  vessels  of  the 
United  States  in  the  applicable 
geographic  area  from  the  effective  date 
of  the  field  order. 

{671,26   Size  and  Sex  Restrictions. 

3.  In  S  671.28.  paragraphs  (a),  (c)(2). 
(d)(2),  (e)(2)  and  (0(2)  cue  suspended 
until  February  25, 1985. 
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Ttas  section  of  the  FEDERAL  REGISTER, 
contains  notices  to  ttw  public  of  Vne 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
Is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to     ttie  adoption  of  the  final 
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NATIONAL  CREDIT  UNION 
AOyiNISTRATION 

12  CFR  Part  701 

Share,  Share  Draft,  and  Share 
Certificate  Accounta 

AOCNCY:  National  Credit  Union 

Administration. 

actiom:  Proposed  rule. 

suMKUUrr:  Certain  states  have  recently 
enacted  laws  and  promulgated 
regulations  that  attempt  to  regulate 
disclosures,  funds  availabihty,  and 
service  fees  relating  to  deposit  accounts 
and  similar  accounts  including  Federal 
credit  union  ("FCU")  share,  share  draft, 
and  share  certificate  accounts.  The 
NCUA  Board  believes  it  is  necessary  to 
formally  state  its  position  on  such 
regulation.  The  proposed  amendment 
clarifies  the  NCUA  Board's  intention  in 
previously  deregulating  FCU  activities  in 
this  area  and  expressly  provides  that  to 
the  extent  state  law  may  be  applicable 
to  FCU's,  it  is  preempted. 
DATE:  Comments  are  due  by  December 
28,1984. 

ADDRESS:  Send  comments  to  Rosemary 
Brady,  Secretary,  National  Credit  Union 
Administration  Board.  1776  G  Street, 
NW..  Washington,  D.C.  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Fanner,  Director,  Department  of 
Legal  Services,  or  Steven  Bisker, 
Assistant  General  Counsel,  at  the  above 
address.  Telephone  (202)  357-1030. 

SUPft^MENTARY  INFORMATION:  On  April 
27, 1982,  §  701.35  of  the  NCUA  Rules  and 
Regulations  was  substantially 
deregulated.  The  rule  previously 
dictated  much  of  the  terms  and 
conditions,  including  disclosures, 
governing  Federal  credit  union  share, 
share  draft  and  share  certificate 
accounts.  In  deregulating,  the  NCUA 
Board  intended  to  place  the 
responsibility  for  determining  the  terms 
and  conditions  of  such  accounts  on  each 
FCU's  board  of  directors.  Recently, 


however,  several  states  (e.g..  New  York, 
California.  Connecticut)  have  enacted 
laws  or  promulgated  regulations 
requiring  disclosures  and  purporting  to 
specify  the  form  and  content  of  FCU 
disclosures  regarding  deposit 
availability  and  service  fees  charges 
and,  in  some  cases,  purporting  to 
establish  time  periods  in  which  drafts 
(checks,  etc.)  deposited  into  an  FCU 
account  must  be  credited  and  available 
for  withdrawal.  While  the  Board 
believes  that  these  state  laws  are  in 
conflict  with  its  deregulation  of  such 
activity  and  are  therefore  preempted,  in 
order  to  clarify  its  position  the  Board  is 
proposing  this  amendment  to  S  701.35. 

It  is  the  Board's  belief  that  the 
problems  of  funds  availability  and 
service  fees  that  may  be  encountered  by 
depositors  of  some  financial  institutions 
generally  do  not  arise  in  Federal  credit 
unions.  FCU's  are  required,  pursuant  to 
NCUA's  rules  and  regulations  [See, 
SS  701.35(b)  and  740.2]  to  accurately 
represent  the  terms  and  conditions  of 
share,  share  draft,  and  share  certificate 
accounts.  Further,  unlike  other  financial 
institutions,  FCU's  are  controlled  by 
their  membership.  Therefore,  if  an  FCU's 
board  of  directors  institutes  policies 
which  the  members  find  objectionable 
and  refuses  to  change  such  policies,  the 
members  have  the  ability  to  replace 
those  directors  through  the  election 
process. 

It  should  be  noted  that  the  issue  of 
disclosure  of  funds  availability  policies 
has  been  a  subject  of  Congressional 
scrutiny  in  recent  months.  If,  and  when. 
Federal  legislation  is  enacted,  further 
amendments  to  9  701.35  may  be 
necessary.  However,  for  the  present,  the 
Board,  by  way  of  this  amendment, 
intends  to  make  clear  its  position  on 
state  regulation  of  these  activities. 

The  proposed  rule  expressly  provides 
that  FCU's  are  authorized  to  determine, 
free  from  state  regulation,  the  types  of 
disclosures,  fees  or  charges,  time  for 
crediting  of  deposited  funds,  and  all 
other  matters  associated  with  the 
establishment,  maintenance  or  closing 
of  a  share,  share  draft,  or  share 
certificate  account.  However,  it  is  not 
the  Board's  intent  by  proposing  this  rule 
to  otherwise  alter  or  affect  the  terms, 
conditions,  etc.  of  any  contracts  or 
agreements  that  presently  exist  between 
an  FCU  and  its  members. 

Since  there  are  states  where  the  state 
law  is  presently  in  effect,  and 
purportedly  applicable  to  FCU's,  it  is 


necessary  to  expedite  this  rule  to 
alleviate  the  uncertain  position  that 
FCU's  in  those  states  find  themselves  in. 
The  Board  has  therefore  provided  for  a 
30  day  rather  than  a  60  day  comment 
period. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  hereby  certifies  that 
the  proposed  amended  rule,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
credit  unions  because  the  rule  would 
increase  their  management  flexibility 
and  reduce  their  paperwork  burdens.  A 
Regulatory  Flexibility  Analysis  is. 
therefore,  not  required. 

Financial  Regulation  Simplification  Act 

Since  the  proposed  rule  would  reduce 
burdens  and  delay  would  cause 
unnecessary  continuance  of  such 
burdens,  the  NCUA  Board  finds  that  full 
and  separate  consideration  of  all  the 
requirements  of  the  Financial  Regulation 
Simplification  Act  is  impracticable.  The 
NCUA  Board  has,  however,  addressed 
most  of  these  policies,  as  set  forth  in  the 
preamble  above. 

List  of  SubiecU  in  12  CFR  Part  701 

Credit  unions.  Share,  drafts.  Share 
certificates.  Funds  availability.  Service 
fees. 
(12  U.S.C.  1757. 1786(8),  and  1789(a)(ll) 

By  the  National  Credit  Union 
Administration  Board  on  the  15th  day  of 
November,  1984. 

RoMinary  Brady. 

Secretary  of  the  Board. 

PART  701— [AMENDED] 

Accordingly.  NCUA  proposes  to 
amend  it  existing  rules  and  regulations 
as  follows: 

1.  It  is  proposed  that  two  new 
paragraphs  (c)  and  (d)  be  added  to 
S  701.35  to  read  as  follows: 

§  701.35    Share,  share  draft,  and  share 
certificate  accounts. 

(c)  A  Federal  credit  union  is 
empowered  to  determine  the  types  of 
disclosures,  fees  or  charges,  time  for 
crediting  of  deposited  funds,  and  all 
other  matters,  not  inconsistent  with  this 
section,  affecting  the  opening, 
maintaining  or  closing  of  a  share,  share 
draft  or  share  certificate  account.  To  the 
extent  that  state  law  attempts  to 
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regulate  such  activity,  it  is  preempted. 
Nothing  herein  is  intended,  however,  to 
allow  a  Federal  credit  union  to 
unilaterally  amend  or  modify  its 
contract  with  a  member  unless  it  hat 
previously  reserved  the  right  to  do  so. 

(d)  For  purposes  of  this  section  "state 
law"  means  the  constitution,  statutes, 
regulations,  and  judicial  decisions  of 
any  state,  the  District  of  Columbia,  the 
several  territories  and  possessions  of 
the  United  States,  and  the 
Commonwealth  of  Puerto  Rico. 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  107  - 

[Rev.  6,  Amdt  2] 

SmaH  Bualnesa  Investment 
Companies;  Computation  of  Net  Gain 
In  Marketat>le  Securities 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

summary:  On  September  30. 1983.  SEA 
adopted  a  regulation  (§  107.303(b)) 
permitting  Small  Business  Investment 
Companies  to  include,  in  their 
computation  of  "Private  Capital"  for  the 
purpose  of  determining  their  respective 
overline  limits,  net  unrealized  gains  in 
the  value  of  marketable  portfolio 
securities.  SBIC's  and  their  industry 
trade  association  have  raised  questions 
concerning  the  propriety  of  including 
"restricted  securities"  in  the 
computation  of  net  gain  in  marketable 
securities.  This  amendment  clarifies  the 
meaning  of  "marketable  securities"  by 
excluding  ar.y  securities  which  are 
restricted  in  any  manner  or  form  from 
the  definition  set  forth  in  §  107.303(b)(1). 
If  adopted  as  a  final  rule,  this 
amendment  will  be  effective  as  of  the 
date  it  was  published  as  a  proposed 
regulation. 

DATE:  Comments  must  be  recei\.ed  on  or 
before  December  27, 1984. 
ADDRESS:  Written  comments,  in 
duplicate,  are  to  be  addressed  to  the 
Associate  Administrator  for  Finance 
and  Investment,  Small  Business 
Administration,  1441  L  Street.  NW.. 
Washington,  D.C.  20416. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  G.  Lineberry,  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  1441  L  Street, 
NW.,  Washington.  DC.  20416,  (202)  653- 
6848. 

SUPPIEMENTARY  INFORMATtON:  The 
purpose  of  the  proposed  rule  is 


clarification  of  the  term:  Marketable 
Securities.  SBA  deHnes  Marketable 
Securities  to  mean  only  securities  that 
are  readily  saleable  at  any  time,  free  of 
any  legal  restrictions,  and  that 
otherwise  meet  the  terms  of 
i  107.303(b)(1)  of  these  regulations.  The 
proposed  rule  implements  section  30e(a) 
of  the  Small  Business  Investment  Act, 
which  generally  forbids  SBICs  to  invest 
more  than  20  percent  of  their  Private 
Capital  in  any  one  Small  Concern, 
without  SBA  approval.  The  existing 
regulation  allows  SBICs  to  include  in 
their  computation  of  Private  Capital,  for 
purposes  of  that  restriction  only, 
unrealized  gain  on  Marketable 
Securities. 

Section  107.303(a)  of  these  regulations 
generally  forbids  an  SBIC  from  investing 
in  any  one  Small  Concern,  an  amount  in 
excess  of  twenty  percent  of  its  Private 
Capital;  in  the  case  of  Licensee's  under 
section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  this  overline 
limit  is  thirty  percent  Section  107.303(b) 
permits  an  SBIC  to  increase  the  base 
from  which  its  overline  limit  is 
computed,  by  including  in  Private 
Capital  the  net  amount  of  unrealized 
gain  on  its  holdings  of  Marketable 
Securities,  as  defined  in  i  107.303(b)(1). 

An  SBIC  that  uses  unrealized  gain  for 
the  purpose  of  increasing  its  overline 
limit,  and  that  makes  financings  based 
on  the  increased  limit,  is  obliged  to 
respond  to  a  decline  in  the  price  of  its 
Marketable  Securities,  either  by 
increasing  the  amount  of  its  paid-in 
capital  or  by  divesting  itself  of  the 
excess  investment.  SBA  is  aware  of  the 
difficulties  an  SBIC  might  face  in 
obtaining  new  capital  or  in  divesting 
itself  of  the  excess  investment.  It  was 
anticipated  that  an  SBIC  would  be  able 
to  rely  on  the  liquidity  of  its  holdings  of 
Marketable  Securities  as  a  method  of 
complying  with  the  regulatory 
requirement  of  §  107.303(b)(6).  In  the 
context  of  this  requirement,  the 
definition  of  Marketable  Securities 
could  not  embrace  securities  held  by  an 
SBIC  if  the  SBIC's  right  to  sell  them  at 
any  time  was  limited  in  any  way. 
Accordingly,  the  regulation  is  to  be 
amended  to  make  it  clear  that  securities 
that  cannot  themselves  be  readily  sold 
are  not  "Marketable  Securities,"  even  if 
other  securities  of  the  same  class  or 
series  are  readily  saleable. 

Compliance  With  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act 

For  the  purposes  of  Executive  Order 
12291,  effective  February  17, 1981,  SBA  .. 
hereby  certifies  that  this  rule  is  not  a 
"major  rule"  as  defined  by  section  1(b) 
of  the  Executive  Order.  This  rule  will 
not  have  an  annual  effect  on  the 


economy  of  $100  million  or  more:  nor 
will  it  result  in  a  major  increase  in  costs 
or  prices  for  consumers,  individuals 
industries.  Federal,  state,  or  local 
government  agencies  or  geographic 
regions,  or  significant  adverse  efi'ects  on 
competition,  employment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-lMsed  enterprises  in 
domestic  or  export  markets. 

SBA  further  certifies,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  that  this 
rule  will  not  have  a  significant  impact 
upon  a  substantial  number  of  small 
entities.  The  proposed  rule  will  directly 
affect  only  SBICs,  and  only  a  very  small 
percentage  of  SBICs:  Those  SBICs  that 
have  a  net  unreahzed  gain  in  the  value 
of  Marketable  Securities  and  wish  to 
make  investments  in  amounts  that 
otherwise  would  exceed  their  overline 
limits.  The  effect  on  Small  Concerns  will 
be  indirect  This  rule  will  increase  the 
amount  of  financial  assistance  that  can 
be  extended  to  Small  Concerns  by  those 
SBICs  directly  affected  by  the  rule.  The 
number  of  such  Small  Concerns  and  the 
amount  of  increased  Financial 
assistance  that  may  be  made  available 
to  them  is  impossible  to  estimate. 
However,  any  economic  impact  on  small 
entities  will  not  be  significant 

Compliance  -With  the  Paperwork 
Reduction  Act 

The  proposed  amendment  to  13  CFR 
Part  107  contains  no  reporting  or 
recordkeeping  requirements.  Therefore, 
it  is  not  subject  to  the  review  and 
clearance  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  5  U.S.C.  3501  et 
seq. 

LisU  of  Subjects  in  13  CFR  Part  107 

Investment  companies,  loan 
programs/business,  small  business. 

PART  107— (AMENDED) 

Accordingly,  Part  107,  Chapter  I  of 
Title  13,  Code  of  Federal  Regulations  is 
proposed  to  be  amended  by  revising 
§  107.303(b)(1).  As  revised 
§  107.303(b)(1)  would  read  as  follows: 

SI 07.303    Overflnc  Kmttation. 

«  *  •  •  • 

(b)  •  ♦  • 

(1)  "Marketable  securities"  means 
readily  salable  securities  that  are  traded 
on  a  regulated  stock  exchange,  or  that 
are  listed  in  the  Automated  Quotation 
System  of  the  National  Association  of 
Securities  Dealers  (NASDAQ),  or  that 
have,  at  a  minimum,  at  least  three 
market  makers  as  defined  in  section 
3(a)(38)  of  the  Securities  Exchange  Act 
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of  1934  [15  U.S.C.  78c(a)(38)J  one  of 
which  has  offices  in  at  least  ten  states. 

*        •        «        *        * 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  October  30. 1984. 
lames  C  SuMlen, 
A  dministrator. 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Parts  3  and  4 

Organization,  Procedures  and  Rules  of 
Practice 

agency:  Federal  Trade  Commission. 
action:  Proposed  rule;  request  for 
comments. 

summary:  The  Federal  Trade 
Commission  proposes  to  amend  its 
Rules  of  Practice  to  streamline  the 
briefing  of  cases  involving  cross  appeals 
from  an  administrative  law  judge's 
initial  decision  and  to  conform  its  rules 
regarding  the  length  and  format  of  briefs 
and  service  of  process  more  closely  to 
the  Federal  Rules  of  Appellate 
Procedure. 

DATE:  Written  comments  must  be 
received  on  or  before  January  11, 1985. 
ADDRESS:  Send  comments  to  the 
Secretary.  Federal  Trade  Commission. 
6th  &  Pennsylvania  Ave.,  NW., 
Washington.  D.C.  20580.  Comments  will 
be  available  for  public  inspection  in 
Room  130  at  this  address  during  normal 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT. 
Jerome  A.  Tintle.  (202)  523-3521.  Office 
of  General  Counsel,  Federal  Trade 
Commission.  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  D.C.  20580. 
SUPPLEMENTARY  INFORMATION:  Under 
Commission  Rule  §  3.52,  when  cross 
appeals  from  an  administrative  law 
judge's  decision  are  filed,  each  party  is     • 
permitted  to  file  an  appeal  brief,  an 
answering  brief,  and  a  reply  brief.  Thus, 
in  a  case  with  one  respondent,  there 
may  be  as  many  as  six  briefs  filed.  Rule 
28  of  the  Federal  Rules  of  Appellate 
Procedure  allows  a  maximum  of  four 
briefs  in  cases  involving  two  parties — an 
opening  brief  filed  by  appellant,  an 
answering  brief  filed  by  appellee,  which 
includes  its  response  to  appellant's  brief 
as  well  as  its  argument  in  support  of  its 
own  cross  appeal,  a  reply  filed  by 
appellant  and  an  additional  reply  by 
appellee  limited  to  issues  raised  by  its 
cross  appeal. 


The  Commission  believes  that  the 
present  rule  has  led  to  excessive, 
duplicative  briefing  and  that  it  would  be 
appropriate  to  streamline  briefing 
procedures  by  amending  the  rule  to 
make  it  more  closely  resemble  Fed.  R. 
App.  P.  28.  For  purposes  of  briefing  cross 
appeals,  the  proposal  designates  as  an 
appellant  any  respondent  to  whom  the 
administrative  law  judge  has  directed 
an  order  to  cease  and  desist;  and  it 
designates  as  appellant  complaint 
counsel  if  thejnitial  decision  dismisses 
the  complaint  as  to  all  respondents. 

The  Commission  also  proposes  to 
amend  its  rules  with  respect  to  the  form 
and  length  of  briefs.  The  amended  rule 
would  require  that,  except  for  footnotes 
and  quoted  material  within  the  text,  all 
briefs  submitted  in  typewritten  form 
must  be  double-spaced  between  each 
line  of  text.  To  eliminate  disparity 
between  the  effective  length  of  a  printed 
brief  and  that  of  a  typewritten  brief,  the 
proposal  allows  for  approximately 
twenty-five  percent  more  pages  for  a 
tjTJewritten  brief  than  for  a  printed  brief. 
Additional  pages  are  allowed  for  cross 
appeals. 

Finally,  the  Commission  proposes  (1) 
to  amend  Rule  4.4  to  provide  that 
service  by  mail  is  complete  on  mailing, 
as  provided  by  Fed.  R.  App.  P.  25,  and  to 
provide  that,  in  adjudicative 
proceedings  under  Part  III  of  the  rules, 
service  be  made  on  both  the  Secretary 
of  the  Commission  and  the  appropriate 
supervisor  of  complaint  counsel  in  the 
case:  and  (2)  to  amend  Rule  4.3  to 
provide  that  when  service  is  made  by 
mail,  three  days  should  be  added  to  the 
time  periods  prescribed  by  the  rules,  as 
provided  by  Fed.  R.  App.  P.  26(c). 

List  of  Subjects 

16  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to 
justice. 

76  CFR  Part  4 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Privacy,  Sunshine  Act. 

For  these  reasons.  Part  3,  Subpart  F, 
§  3.52.  Part  4.  §5  4.3—4.4  of  Chapter  I  of 
Title  16,  Code  of  Federal  Regulations. 
are  proposed  to  be  amended  as  follows: 

PART  3— RULES  OF  PRACTICE  FOR 
ADJUDICATIVE  PROCEEDINGS 

1.  Section  3.52  is  amended  by 
redesignating  paragraphs  (f),  (g)  and  (h) 
as  (h),  (i)  and  (j),  revising  paragraphs  (a) 
through  (e),  and  adding  new  paragraphs 
(f)  and  (g)  to  read  as  follows: 


§3.S2    Appeal  from  initial  decision. 

(a)  Who  may  file:  notice  of  intention. 
Any  party  to  a  proceeding  may  appeal 
an  initial  decision  to  the  Commission  by 
filing  a  notice  of  appeal  with  the 
Secretary  within  10  days  after  service  of 
the  initial  decision.  The  notice  shall 
specify  the  party  or  parties  against 
whom  the  appeal  is  taken  and  shall 
designate  the  initial  decision  and  order 
or  part  thereof  appealed  from.  If  a  timely 
notice  of  appeal  is  filed  by  a  party,  any 
other  party  may  thereafter  file  a  notice 
of  appeal  within  5  days  after  service  of 
the  first  notice,  or  within  10  days  after 
service  of  the  initial  decision,  whichever 
period  expires  last. 

(b)  Appeal  brief  The  appeal  shall  be 
in  the  form  of  a  brief,  filed  within  30 
days  after  service  of  the  initial  decision, 
and  shall  contain,  in  the  order  indicated, 
the  following: 

(1)  A  subject  index  of  the  matter  in  the 
brief,  with  page  references,  and  a  table 
of  cases  (alphabetically  arranged), 
textbooks,  statutes,  and  other  material 
cited,  with  page  references  thereto; 

(2)  A  concise  statement  of  the  case; 

(3)  A  specification  of  the  questions 
intended  to  be  urged; 

(4)  The  argument  presenting  clearly 
the  points  of  fact  and  law  relied  upon  in 
support  of  the  position  taken  on  each 
question,  with  specific  page  references 
to  the  record  and  the  legal  or  other 
material  relied  upon;  and 

(5)  A  proposed  form  of  order  for  the 
Commission's  consideration  instead  of 
the  order  contained  in  the  initial 
decision. 

The  brief  shall  not,  without  leave  of  the 
Commission,  exceed  60  pages,  if  printed, 
or  75  pages,  if  typewritten,  exclusive  of 
pages  containing  the  table  of  contents, 
tables  of  authorities  and  any  addendum 
containing  statutes,  rules  and 
regulations. 

(c)  Answering  brief  Within  30  days 
after  service  of  the  appeal  brief,  the 
appellee  may  file  an  answering  brief, 
which  shall  contain  a  subject  index, 
with  page  references,  and  a  table  of 
cases  (alphabetically  arranged), 
textbooks,  statutes,  and  other  material 
cited,  with  page  references  thereto,  as 
well  as  arguments  in  response  to  the 
appellants  appeal  brief  However,  if  the 
appellee  is  also  cross-appealing,  its 
answering  brief  shall  also  contain  its 
arguments  as  to  any  issues  the  party  is 
raising  on  cross  appeal,  including  the 
points  of  fact  and  law  relied  upon  in 
support  of  its  position  on  each  question, 
with  specific  page  references  to  the 
record  and  legal  or  other  material  on 
which  the  party  relies  in  support  of  its 
cross  appeal,  and  a  proposed  form  of 
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order  for  the  Commission's 
consideration  instead  of  the  order 
contained  in  the  initial  decision.  If  the 
appellee  does  not  cross-appeal,  its 
answering  brief  shall  not  without  leave 
of  the  Commission,  exceed  60  pages,  if 
printed,  or  75  pages,  if  typewritten.  If  the 
appellee  cross-appeals,  its  brief  in 
answer  and  on  cross  appeal  shall  not, 
without  leave  of  the  Commission, 
exceed  105  pages,  if  printed,  or  130 
pages,  if  typewritten.  The  page 
limitations  of  this  paragraph  are 
exclusive  of  pages  containing  the  table 
of  contents,  tables  of  authorities  and 
any  addendum  containing  statutes,  rules 
and  regulations. 

(d)  Reply  brief  Within  7  days  after 
service  of  the  appellee's  answering  brief, 
the  appellant  may  file  a  reply  brief, 
which  shall  be  limited  to  rebuttal  of 
matters  in  the  answering  brief  and  shall 
not.  without  leave  of  the  Commission, 
exceed  60  pages,  if  printed,  or  75  pages, 
if  typewritten.  However,  if  the  appellee 
has  cross-appealed,  any  appellant  who 
is  the  subject  of  the  cross  appeal  may, 
within  30  days  after  service  of  such 
appellee's  brief  file  a  reply  brief  which 
shall  be  limited  to  rebuttal  of  matters  in 
the  appellee's  brief  and  shall  not, 
without  leave  of  the  Commission, 
exceed  75  pages,  if  printed,  or  95  pages, 
if  typewritten.  If  the  appellee  has  cross- 
appealed,  any  party  who  is  the  subject 
of  the  cross  appeal,  other  than  an 
appellant  may,  within  30  days  after 
service  of  the  appellee's  brief  file  a 
reply  brief  which  shall  be  limited  to 
rebuttal  of  matters  raised  by  the 
appellee's  cross  appeal  with  respect  to 
the  party  and  shall  not.  without  leave  of 
the  Commission,  exceed  60  pages,  if 
printed,  or  75  pages,  if  typewritten.  The 
appellee  who  has  cross-appealed  may. 
within  7  days  after  service  of  a  reply  to 
its  cross  appeal,  file  an  additional  brief 
which  shall  be  limited  to  rebuttal  of 
matters  in  the  reply  to  its  cross  appeal 
and  shall  not.  without  leave  of  the 
Commission,  exceed  30  pages,  if  printed, 
or  40  pages,  if  typewritten.  No  further 
briefs  may  be  filed  except  by  leave  of 
the  Commission. 

(e)  Form  of  briefs.  Briefs  may  be 
produced  by  standard  typographic 
printing  or  by  any  duplicating  or  copying 
process  which  produces  a  clear  black 
image  on  white  paper.  All  printed  matter 
must  appear  in  at  least  11  point  type  on 
opaque,  unglazed  paper.  Briefs  produced 
by  the  standard  typographic  process 
shall  be  bound  in  volumes  having  pages 
6'/^  by  9 'A  inches  and  type  matter  4Ve  by 
7Ve  inches.  Those  produced  by  any  other 
process  shall  be  bound  in  volumes 
having  pages  not  exceeding  B'/s  by  11 
inches  and  type  matter  not  exceeding 


6V^  by  9Vz  inches,  with  double-spacing 
between  each  line  of  text.  Footnotes  and 
quoted  material  within  the  text  may  be 
single-spaced. 

(f)  Signature.  (1)  The  original  of  each 
brief  filed  shall  have  a  hand-signed 
signature  by  an  attorney  of  record  for 
the  party,  or  in  the  case  of  parlies  not 
represented  by  counsel,  by  the  party 
itself  or  by  a  partner  if  a  partnership,  or 
by  an  officer  of  the  party  if  it  is  a 
corporation  or  an  unincorporated 
association. 

(2)  Signing  a  brief  constitutes  a 
representation  1:^  the  signer  that  he  or 
she  has  read  it,  that  to  the  best  of  his  or 
her  knowledge,  information,  and  belief 
the  statements  made  in  it  are  true,  and 
that  it  is  not  interposed  for  delay.  If  a 
brief  is  not  signed  or  is  signed  with 
intent  to  defeat  the  purpose  of  this 
section,  it  may  be  stricken  as  sham  and 
false  and  Ifae  proceeding  may  go 
forward  as  though  the  brief  had  not 
been  filed. 

(g)  Designation  of  appellant  in  cases 
involving  cross  appeals.  In  a  case 
involving  an  appeal  by  complaint 
counsel  and  one  or  more  respondents, 
any  respondent  who  has  filed  a  timely 
notice  of  appeal  and  as  to  whom  the 
administrative  law  judge  has  issued  an 
order  to  cease  and  desist  shall  be 
deemed  an  appellant  for  purposes  of 
paragraphs  (b),  (c),  and  (d)  of  His 
section.  In  a  case  in  which  the 
administrative  law  judge  has  dismissed 
the  complaiat  as  to  all  respondents, 
complaint  counsel  shall  be  deemed  the 
appellant  for  purposes  of  paragraphs  (b). 
(c),  and  (d)  of  this  section. 

•  *        «        •        « 

PART  4— RULES  OF  PRACTICE 
MISCELLANEOUS  RULES 

By  revising  S  4.2  (d)(2]  to  read  as 
follows: 

§  4.2    Requirements  as  to  form,  and  filing 
of  documents  other  titan  correspondence. 

•  «         *         •         • 

(d)  •  •  • 

(2)  Briefs  filed  on  an  appeal  from  an 
initial  decision  shall  be  in  the  form 
prescribed  by  9  3.52(e). 

By  adding  $  4.3  paragraph  (c)  to  read 
as  follows: 

9  4.3    Time. 

e  *  •  «  e 

(c)  Additional  time  after  service  by 
mail.  Whenever  a  party  is  required  or 
permitted  to  do  an  act  within  a 
prescribed  period  after  service  of  a 
paper  upon  him  or  her  and  the  paper  is 
served  by  mail,  3  days  shall  be  added  to 
the  prescribed  period. 


By  revising  paragraphs  (a)(3).  (b)  and 
(c)  of  S  4.4  to  read  as  follows: 

§4.4    Service. 

(a)  By  the  Commission. 

*  e  «  •  * 

(3)  All  other  documents  may  be 
served  by  any  method  specified  in 
paragraph  (a)(1)  of  this  section  or  by 
first-class  mail  and  shall  be  deemed 
served  on  the  day  of  personal  delivery 
or  the  day  of  mailing. 
•        •        •        *        • 

(b)  By  other  parties.  Service  of 
documents  by  parties  other  than  the 
Commission  shall  be  by  delivering 
copies  thereof  as  follows:  Upon  the 
Commission,  by  personal  delivery  or 
delivery  by  first-class  mail  to  the  Office 
of  the  Secretary  of  the  Commission  and, 
in  adjudicative  proceedings  under  Part 
III  of  the  Commission's  Rules  of 
Practice,  to  the  Assistant  Director  in  the 
Bureau  of  Competition,  the  Associate 
Director  in  the  Bureau  of  Consumer 
Protection,  or  the  Director  of  the 
Regional  Office  of  complaint  counsel. 
Upon  a  party  other  than  the  Commission 
or  Commission  counsel,  service  shall  be 
by  personal  delivery  or  delivery  by  first- 
class  mail.  If  the  party  is  an  individual 
or  partnership,  delivery  shall  be  to  such 
individual  or  a  member  of  the 
partnership,  if  aMwporation  or 
unincorporated  association,  to  an  officer 
or  agent  authorized  to  accept  service  of 
process  therefor.  Personal  service 
includes  handing  the  document  to  be 
served  to  the  individual,  partner,  officer, 
or  agent;  leaving  it  at  his  or  her  office 
with  a  person  in  charge  thereof  or.  if 
there  is  no  one  in  charge  or  if  the  office 
is  cloeed  or  if  the  party  has  no  office, 
leaving  it  at  his  or  her  dwelling  house  or 
usual  place  of  abode  with  some  person 
of  suitable  age  and  discretion  then 
residing  therein.  Documents  shall  be 
deemed  served  on  the  day  personal 
service  or  the  day  of  mailing. 

(c)  Proof  of  service.  Papers  presented 
for  filing  shall  contain  an 
acknowledgment  of  service  by  the 
person  served  or  proof  of  service  in  the 
form  of  a  statement  of  the  date  and 
manner  of  service  and  of  the  names  of 
the  person  served,  certified  by  the 
person  who  made  service.  Proof  of 
service  may  appear  on  or  be  affixed  to 
the  papers  filed. 

By  direction  of  the  Commission,  date 
November  15. 1984. 
Emily  H.  Rock, 

Secretary. 
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SECURITIES  AKD  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

(Reteas*  Na  34-21495;  FItt  Na  S7-36-941 

Exemption  of  Certain  Direct 
Participation  Program  Interests  From 
Sections  7(c)  and  11(d)(1) 

agency:  Securities  and  Exchan^ 

Commission. 

ACTION:  Proposed  ndemaking. 

summary:  The  Commission  is  soliciting 
comment  on  a  rule  which  would  exempt 
the  securities  of  certain  direct 
participation  programs  from  those 
provisions  of  sections  7(c)  and  11(d)(1) 
of  the  Securities  Exchange  Act  of  1934 
(the  "Exchange  Act"),  which  currently 
prohibit  broker-dealers  from  arranging 
extensions  of  credit  to  investors  to 
purchase  securities.  The  proposed 
exemptive  rule  would  allow  broker- 
dealers,  subject  to  certain  conditions,  to 
participate  in  public  offerings  of 
securities  of  direct  participation 
programs  that  provide  for  mandatory 
installment  payments.  Currently, 
sections  7(c)  and  11(d)(1)  prohibit  the 
public  sale  of  securities  that  provide  for 
mandatory  installment  payments  by 
investors.  The  Commission  does  not 
believe  that  permitting  payments  on  an 
installment  basis  in  the  public  sale  of 
direct  participation  programs  presents 
the  kind  of  abuse  that  sections  7(c)  and 
11(d)(1)  were  designed  to  prohibit, 
provided  that  certain  conditions  are  met. 
DATE:  Comments  must  be  received  on  or 
before  January  22, 1985. 

ADORESSES:  Interested  persons  should 
submit  three  copies  of  their  comments  to 
Shirley  E.  HoUis,  Acting  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington,  D.C. 
20549.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street.  NW.. 
Washington.  D.C.  20549. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathryn  V.  Natale.  Office  of  Chief 
Counsel.  Division  of  Market  Regulation. 
(202)  272-2848. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission  is 
soliciting  comment  on  proposed  Rule 
3al2-9  which  would,  pursuant  to  section 
3(a)(12)  of  the  Exchange  Act,  deem 
interests  in  certain  direct  participation 
programs '  to  be  exempted  securities  for 


purposes  of  the  arranging  provisions  of 
sections  7(c)  and  11(d)(1)  of  the 
Exchange  Act.*  If  adopted,  the  new  rule 
would  permit  broker-dealers  to 
participate  in  a  public  offering  of 
securities  of  direct  participation 
programs  that  provides  for  mandatory 
payments  on  an  installment  basis, 
provided  that  certain  conditions  are  met. 
Currently,  Regulation  T,  promulgated  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System  ("Board")  under  section 
7  of  the  Exchange  Act,  and  section 
11(d)(1)  of  the  Exchange  Act  are 
interpreted  to  prohibit  broker-dealers 
from  participating  in  public  offerings  of 
interests  in  direct  participation 
programs  with  mandatory  installment 
payment  features.*  An  effect  of  this 
prohibition  has  been  to  encourage  the 
use  of  private  placements  for  sales  of 
interests  in  direct  participation 
programs  with  mandatory  installment 
payment  features  or  encourage  the  use 
of  voluntary  installment  features  in 
public  offerings.  Rule  3al2-9,  if  adopted, 
would  not  require  that  direct 
participation  program  seciuities  be  sold 
on  a  mandatory  installment  basis.  It 
would,  however,  provide  an  alternative 
to  sales  that  require  the  investor 
immediately  to  pay  the  entire  purchase 
price.  The  rule  would  permit  the  timing 
and  amount  of  payments  to  be 
coordinated  with  the  program's  capital 
needs.  The  rule  in  no  way  affects  the 


'Tlw  term  "direct  participation  program"  refer*  to 
an  investment  medium  that  provides  direct  flow- 
through  tax  con««quence«  to  its  investors.  These 
programs  take  the  form  of  limited  partnerships  and 


include,  but  are  not  limited  to.  oil  and  gas  programs, 
real  estate  programs,  agricultural  programs  and 
cattle  programs. 

'Section  3(a)(12)  defines  "exempted  securities"  to 
include  such  other  securities:  As  the  Commission 
may,  by  such  rules  and  regulations  as  it  deems 
consistent  with  the  public  interest  and  the 
protection  of  investors,  either  unconditionally  or 
upon  specified  terms  and  conditions  or  for  stated 
periods,  exempt  from  the  operation  of  any  (one)  or 
more  provisions  of  this  title  which  by  their  terms  do 
not  apply  to  an  "exempted  security"  or  to 
"exempted  securities." 

'See.  e.g..  Securities  Credit  Transactions 
Handbook,  5-606.31  (Staff  Op.  September  3a  1983) 
(Installment  payments  are  not  permissible  under 
Regulation  T  where  the  investor  will  incur  a 
"substantial  economic  penalty"  for  non-payment  of 
the  installments).  In  March  of  1972.  the  Board 
concluded  that  the  sale  by  a  broker-dealer  of  a 
publicly  offered  tax  shelter  program  with 
installment  features  constitutes  an  "arranging"  for 
the  extension  of  credit  in  violation  of  Regulation  T. 
12  CFR  220.124.  In  July  of  1972.  the  Board  staff 
indicated  that  the  March  interpretation  related  only 
to  publicly  offered  programs  which  were  not  exempt 
from  registration  with  the  SEC.  Securities  Credit 
Transactions  Handbook  section  S-S51.  In  1975.  the 
Board  amended  Regulation  T.  among  other  things,  to 
except  from  the  arranging  prohibition  those  private 
offerings  exempt  from  SEC  registration  pursuant  to 
section  4(2)  of  the  Securities  Act  of  1933  ("1933 
Act").  12  CFR  220.7(a).  Because  the  prohibitions  of 
section  11(d)(1)  of  the  Exchange  Act  would  have 
rendered  an  exemption  for  intrastate  offerings 
ineffective,  the  staffs  of  the  Board  and  the 
Commission  concluded  that  an  express  exemption 
from  Regulation  T  for  intrastate  offerings  was 
inappropriate. 


treatment  of  installment  payments  under 
the  Securities  Act  of  1933.* 

The  Commission  is  proposing  Rule 
3al2-9  in  part  as  a  response  to  a 
recommendation  made  by  the  National 
Association  of  Securities  Dealers.  Inc.. 
("NASD")  to  provide  relief  from  the 
credit  restrictions  in  this  area.  ^  The 
NASD  argues  that  permitting  broker- 
dealers  to  participate  in  public  offerings 
of  direct  participation  programs  with 
installment  payment  features  will 
encourage  federal  registration  of  these 
offerings  and  thus  provide  additional 
investor  protection.  The  NASD  also 
argues  that  the  concerns  that  led  the 
Congress  to  adopt  section  7(c)  do  not 
arise  in  the  context  of  installment  sales 
of  direct  participation  programs.  The 
NASD  points  out  that  the  regulatory 
oversight  of  direct  participation 
programs  by  the  NASD  and  the  states 
has  been  substantially  increased  over 
the  past  decade,  and  that  the  federal  tax 
laws  now  address  certain  abuses 
associated  with  the  sale  of  some  direct 
participation  programs.* The  NASD's 
regulations  address  investor  suitability, 
due  diligence  by  members,  the  accuracy 
and  adequacy  of  disclosure  and  the 
amount  and  form  of  underwriting 
compensation.  Separate  state  regulatory 
guidelines  for  the  registration  of  direct 
participation  programs  have  been 
adopted  by  the  North  American 
Securities  Administrators  Association, 
Inc.  ("NASAA"),  a  voluntary 


'Since  direct  participation  interests  often  are 
offered  on  an  "all  or  none"  or  "part  or  none"  basis, 
questions  arise  whether  such  interests  can  be 
considered  sold  for  purposes  of  Rule  lOb-0  under 
the  Exchange  Act  when  the  investor  does  not  make 
any,  or  makes  a  minimal,  down  payment.  Rule  10b- 
9  imposes  disclosure  requirements  on  certain  "all  or 
none"  or  "part  or  none"  offerings.  The  staff  of  the 
Commission  has  permitted  interests  in  direct 
participation  programs  with  installment  payment 
features  to  be  considered  sold  for  Rule  lOb-9 
purposes  in  cases  where  the  subscriber  makes  a 
specified  initial  contribution;  the  balance  of  the 
purchase  price  is  evidenced  by  a  recourse  note;  and 
the  offering  materials  adequately  disclose  the 
effects  of  the  installment  payment  feature  on  the 
program's  proceeds  and  operations.  Under  Rule 
15c2-4,  which  addresses  the  handling  of  investor 
funds  in  contingent  offerings,  investors'  funds  may 
not  be  forwarded  to  the  partnership  until  the 
required  minimum  number  of  securities  has  been 
sold  (as  evidenced  by  the  requisite  initial  cash 
contributions  and  recourse  notes)  by  the  siTecified 
date.  The  Commission  therefore  solicits  comment  on 
the  application  of  Rules  lOt>-0  and  lSc2-4  to  "all  or 
none"  or  "part  or  none"  offerings  with  installment 
payment  features  that  would  be  permitted  by 
proposed  Rule  3al2-9. 

'^ Letter  dated  April  26, 1983  to  Robert  S.  Plotkin. 
Assistant  Director  of  the  Board,  from  Frank  ). 
Wilson,  Executive  Vicp  President,  NASD,  which  is 
publicly  available  in  File  No.  S7-36-84. 

•See.  e.g..  the  Economic  Recovery  Tax  Act  of  1981 
and  the  Tax  Equity  and  Fiscal  Responsibility  Act  of 
1962.  Legislative  efforls  in  this  area  are  ongoing. 
See.  e.g..  New  York  Times.  June.  5. 1984.  Section  D. 
all. 
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organization  comprised  of  state 
securities  regulatory  agencies.  The 
guidelines,  among  other  things,  establish 
standards  regulating  sponsors  and 
impose  investor  suitability 
requirements.  While  the  NASAA 
continuously  re-evaluates  and  updates 
its  registration  guidelines,  it  should  be 
noted  that  its  guidelines  currently 
prohibit  assessments,  installment 
payments  or  other  deferred  payments 
for  non-specified  property  programs. 

For  a  number  of  reasons  that  are  fully 
discussed  in  its  letter,  the  NASD 
believes  that  it  would  be  appropriate  to 
exempt,  without  conditions,  broker- 
dealers  that  participate  in  public 
offerings  of  direct  participation  program 
interests  with  mandatory  installment 
payment  features  from  the  credit 
restrictions.  Alternatively,  the  NASD 
suggested  that  certain  conditions  could 
be  imposed  on  such  offerings.  While  the 
Commission  believes  that  some  or  all  of 
the  NASD's  suggested  conditions  may 
be  necessary  to  assure  investor 
protection,  and.  therefore,  has  included 
certain  conditions  in  the  rule,  the 
Commission  also  solicits  comment  on 
whether  it  would  be  appropriate  to 
entirely  exempt  direct  participation 
program  interests  from  the  credit 
restrictions  when  sold  on  an  installment 
basis. 

Proposed  Rule  3al2-9  would  apply  to 
interests  in  direct  participation 
programs  that,  pursuant  to  a  bona  fide 
business  plan  which  is  fully  described  in 
the  registration  statement  filed  under 
the  Securites  Act  of  1933,  do  not  require 
the  full  purchase  price  from  the  investor 
at  the  outset  of  the  operation.'  An 
example  of  such  a  program  would  be  an 
oil  and  gas  program  that  requires  one 
installment  to  cover  drilling  and  another 
to  facilitate  the  development  of 
productive  wells.  The  term  "business 
development  plan"  is  defined  in 
paragraph  (b)(2)  of  the  rule  to  mean  a 
specific  plan  of  the  program's 
anticipated  economic  development  and 
the  amounts  of  future  capital 
contributions  to  be  required.  Disclosure 
of  the  bona  fide  business  plan  would 
provide  investors  with  material 
information  concerning  the  program  and 
alert  them  to  their  responsibility  to 


'The  term  "direct  participation  program"  is 
detlned  to  mean  a  program  financed  through  the 
sale  of  securities  other  than  margin  securities  |af> 
defined  in  12  CFR  220  2(o))  that  providvs  dn(H;t 
flow-through  tax  consequences  to  investors.  The 
exclusion  of  margin  securities  takes  Into  account  the 
fact  that  Interests  In  some  direct  participation 
programs  are  listed  and  traded  on  a  national 
securities  exchange  and.  therefore,  are  margin 
securities.  The  Commission  believes  that  it  would 
not  be  appropriate  to  permit  securities  that  may 
already  be  sold  on  credit  to  be  sold  on  an 
installment  basis. 


make  deferred  payments.  The  rule 
would  also  require  that  the  installment 
feature  of  the  plan  bear  a  direct 
relationship  to  the  cash  needs  and 
program  objectives  described  in  the 
business  plan.  The  Commission  solicits 
comment  on  the  "bona  fide  business 
plan"  limitation.  In  particular, 
commentors  are  requested  to  address 
whether  the  definition  of  the  term  "bona 
fide  business  plan"  should  be  expanded 
to  specifiy  the  type  of  information  that 
must  be  provided.  Finally,  the 
Commission  requests  comment 
regarding  the  ability  to  accurately 
estimate,  over  a  period,  capital  needs  for 
all  types  of  unspecified  property 
programs. 

As  proposed,  the  rule  also  would 
require  that  the  issuer  register  the 
securities  under  section  12(g)  of  the 
Exchange  Act  and  that  the  securities 
remain  so  registered  until  all  of  the 
mandatory  payments  have  been  made. 
A  reporting  requirement  was  suggested 
in  the  NASD  proposal. 

The  Commission  also  solicits 
comment  on  whether  additional 
hmitations  should  be  included  in  the 
rule  to  address  potential  leverage  and 
suitability  concerns.  The  NASD's 
proposal  suggested  that  the  following 
additional  conditions  might  be 
appropriate:  (1)  That  not  less  than  35% 
of  the  purchase  price  of  the  direct 
participation  program  be  paid  within  a 
twelve-month  period  from  the  date  the 
investor  is  admitted  as  a  limited  partner 
and  (2)  that  the  total  purchase  price  of 
the  program  interest  be  discharged  in  a 
period  of  three  years  from  the  date  the 
investor  is  admitted  as  a  limited  partner 
in  a  non-specified  program  or  five  years 
in  the  case  of  a  specified  property 
program.^  The  Commission  solicits 
comment  on  whether  the  rule  should 
distinguish  between  specified  and  non- 
specified  programs  in  areas  other  than 
the  maximum  amount  of  time  in  which 
the  full  purchase  price  must  be  paid  as 
suggested  by  the  N.'^SD,  and  whether  it 
would  be  appropriate  to  limjt 
application  of  the  rule  to  specified 
programs.  The  Commission  also  seeks 
comment  on  whether  other  limitations 
would  be  appropriate  such  as  a 
minimum  investment  size,  investor 
accreditation  standards  and  minimum 
down  payment.' 


In  its  recommendation,  the  NASD 
asked  for  clarification  on  the 
applicabihty  of  section  11(d)(1)  of  the 
Exchange  Act  to  intrastate  offerings. 
The  Commission  currently  interprets 
section  11(d)(1)  to  apply  to  intrastate 
offerings.  There  is  nothing  in  the 
legislative  history  of  section  11(d)(1)  to 
suggest  that  the  rule  should  not  apply  to 
intrastate  offerings.  In  addition,  because 
an  intrastate  offering  generally 
constitutes  a  distribution  of  a  new  issue 
of  securities  within  the  meaning  of 
section  11(d)(1),  a  person  who  transacts 
business  in  securities  both  as  a  broker 
and  a  dealer  would  be  subject  to  its 
prohibitions.  The  Commission  solicits 
comment  on  whether  it  would  be 
appropriate  to  provide  an  express 
exemption  from  the  arranging  provisions 
of  Regulation  T  and  section  11(d)(1)  for 
intrastate  offerings. 

Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  m 
accordance  with  5  U.S.C.  603  regarding, 
proposed  Rule  3al2-9.  The  Analysis 
notes  that  the  objective  of  deeming 
interests  in  certain  direct  participation 
programs  to  be  exempted  securities  for 
purposes  of  the  arranging  provisions  of 
sections  7(c)  and  11(d)(1)  is  to  enhance 
investor  protection  by  encouraging 
federal  registration  of  offerings  in  direct 
participation  program  interests  with 
installment  features.  The  Analysis  states 
that  the  proposed  rule  would  require 
that  the  issuer  register  the  securities 
under  section  12(g)  of  the  Exchange  Ad 
and  that  the  securities  remain  so 
registered  until  the  total  purchase  price 
of  the  program  security  has  been  paid. 
The  Analysis  also  states  that  this 
proposal  is  being  made  with  the 
concurrence  of  the  staff  of  the  Board. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Kathryn  V.  Natale,  Esq.. 
Division  of  Market  Regulation. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  (202)  272-2848 


'  Under  the  N.^SD  proposal,  a  spec.ified  property 
P'ogram  would  l>e  defined  as  a  program  in  which 
80%  of  the  amount  of  money  available  for 
mvestment  Is  allocated  to  specific  properties.  A 
non-speciried  program  would  be  one  in  which  less 
than  80^1  is  so  allocated. 

*  It  would  appear  that,  absent  specific  exemptive 
relief,  sales  of  program  securities  in  compliance 
with  Rule  3al2-0.  If  adopted,  would  be  subject  to 
the  disclosure  requirements  of  Rule  15c2-5  under 


the  Act  17  CFR  240 15c2-5.  Disclosure  and  Other 
Requirements  when  Extending  Credit  in  Certam 
Transactions.  Paragraph  |b)  of  that  rule  exemptb 
any  credit  extended  or  loan  arranged  subjoci  to  and 
made  In  compliance  with  Regulation  T.  If  program 
securities  are  exempt  from  Regulation  T  when  sold 
on  an  installment  basis  by  operation  of  Rule  3al2-9. 
it  would  seem  that  the  exemption  In  Rule  I.''>c2  -5  Is 
unavailable.  The  Commission  believes  thai  the 
information  required  to  be  disclosed  by  Rule  15c2-.^ 
would  generally  be  disclosed  In  the  prospectus  In 
any  event  so  that  compliance  with  the  Rule  would 
not  l>e  burdensome.  Nevertheless,  the  Commission 
solicits  comment  on  whether,  if  It  determines  to 
adopt  Rule  3al2-«.  it  should  amend  Rule  15c2-5  lo 
provide  an  express  exemption  for  credit  extended  or 
loans  arranged  in  compliance  with  Rule  3al2-9. 
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Slatutnry  Basis 

Proposed  Rule  3al2-9,  would  be 
adopted  under  the  Exchange  Act  15 
U.S.C.  78a  et  seq..  and  particularly 
sections  3(a](12].  7(c].  and  11(d)(1)  and 
23  (15  U.S.C  78c(a)(12),  78g.  78k.  and 
78wl. 

List  of  Sul^ects  in  17  CFR  Part  240 

Brokers.  Confidential  business 
information.  Fraud.  Reporting  and 
recordkeeping  requirements.  Securities 

Text  of  Proposed  Amendment 

PART  240— AMENDED 

On  the  basis  of  the  above  discussion 
and  analysis,  the  Commission  proposes 
to  amend  Part  240  of  Chapter  II  of  Title 
17  of  the  Code  of  Federal  Regulations  by 
adding  9  240.3al2-9  as  follows: 

S24a3a12-9    Exemption  of  certain  direct 
participation  proQnMn  Interests  from  tfw 
arranging  provisions  of  sections  7(c)  and 

(a)  Direct  particpation  program 
securities  sold  on  a  basis  whereby  the 
purchase  price  is  paid  to  the  issuer  in  a 
series  of  mandatory  installments  shall 
be  deemed  to  be  exempt  securities  for 
the  purposes  of  the  arranging  provisions 
of  sections  7(c]  and  11(d)(1)  of  the  Act 
provided  that  > 

(1)  The  securities  are  registered  under 
the  Securities  Act  of  1933; 

(2)  The  issuer  registers  the  securities 
under  section  12(g)  of  the  Exchange  Act 
and  the  securities  remain  registered 
under  that  section  until  the  total 
purchase  price  of  the  security  is  paid: 
and 

(3)  The  mandatory  installment 
payments  bear  a  direct  relationship  to 
the  cash  needs  and  program  objectives 
described  in  a  business  development 
plan  disclosed  in  the  registration 
statement  filed  with  the  Commission 
pursuant  to  the  Securities  Act  of  1933. 

(b)  For  purposes  of  this  rule: 

(1)  "Direct  participation  program" 
shalll  mean  a  program  financed  through 
the  sale  of  interests  in  securities  other 
than  margin  securities  (as  defined  in  12 
CFR  220.2(o))  that  provides  direct  flow- 
through  tax  consequences  to  its 
investors  and  created  pursuant  to  a 
contractual  agreement  between  and 
among  investors  as  in  a  Umited 
partnership:  Provided,  however.  That 
the  term  "direct  participation  program" 
does  not  include  real  estate  investment 
trusts.  Subchapter  S  corporate  offerings, 
tax  qualified  pension  and  proHt  sharing 
plans  pursuant  to  sections  401  and 
403(a)  of  the  Internal  Revenue  Code 
("Code"),  tax  shelter  annuities  pursuant 
to  section  403(b)  of  the  Code,  individual 
retirement  plans  under  section  406  of  the 


Code,  and  any  company,  including 
separate  accounts,  registered  pursuant 
to  the  Investment  Company  Act  of  1940. 
(2)  "Business  development  plan"  shall 
mean  a  specific  plan  of  the  program's 
anticipated  economic  development,  and 
the  amounts  of  future  capital 
contributions  to  be  required,  in  the  form 
of  deferred  payments,  at  specified  times 
or  upon  the  occurrence  of  certain  events. 

By  the  Commission. 
November  16, 1964. 
Shirley  E.  HoUis. 

Acting  Secretary. 

int  Doa  ft*-<«e7»  Filed  n-2S-M:  •:4S  wn| 
•NJJNQ  coot  M1S41-M 


17  CFR  Part  270 

I  Release  No.  IC-14244;  FMe  l«o.  S7-39-«4i 

Pricing  of  Redeemable  Securities  for 
Distribution,  Redemption,  and 
Repurctiase 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Proposed  rulemaking. 

summary:  The  Commission  is  proposing 
for  comment  a  rule  and  rule  amendment 
under  the  Investment  Company  Act  of 
1940  relating  to  the  pricing  of 
redeemable  securities  by  investment 
companies.  Specifically,  the  proposals 
would  limit  the  days  on  which  pricing 
might  be  required  to  customary  United 
States  business  days,  and  would  provide 
that  an  investment  company  will  not 
have  suspended  the  right  of  redemption 
if  it  prices  a  redemption  request  by 
computing  net  asset  value  pursuant  to 
the  amended  rule.  The  proposals,  if 
adopted,  would  simplify  and  clarify 
pricing  requirements  primarily  for  funds 
with  portfolio  securities  trading  on 
foreign  markets. 

DATE:  Comments  must  be  received  by 
January  28, 1985. 

AOORCSS:  Three  copies  of  all  comments 
should  be  submitted  to  Shirley  E.  Hollis. 
Acting  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington.  D.C.  20549.  Comment 
letters  should  refer  to  File  No.  S7-39-84. 
All  comments  received  will  be  available 
for  public  inspection  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NW.,  Washington,  D.C. 
20549. 

FOR  FURTHER  INFORMATION  CONTACT 
lay  Could,  Esq..  Office  of  Disclosure 
Policy  and  Adviser  Regulation.  (202) 
272-2107.  450  Fifth  Street.  NW..  Room 
5130.  Washington.  D.C.  20549. 
SUrmXMENTARY  INFORMATION:  The 
Commission  is  publishing  for  comment  a 


proposed  amendment  to  rule  22c-l(b) 
[17  CFR  270.22c- 1 J  and  a  new  rule  22e-2 
|17  CFR  270.22e-2)  under  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a-l  et 
seq.].  The  amendment  to  rule  22c-l(b) 
would  require  investment  companies 
subject  to  its  provisions  to  compute  the 
current  net  asset  value  of  their 
redeemable  securities  at  least  every 
weekday  (Monday  through  Friday) 
except  for:  (i)  Days  which  are  customary 
United  States  business  holidays  that  are 
stated  in  the  prospectus,  (ii)  days  on 
which  no  security  is  tendered  for 
redemption  and  no  customer  order  is 
received,  or  (iii)  days  when  the  degree  of 
trading  in  the  investment  company's 
portfolio  securities  is  such  that  the 
current  net  asset  value  of  the  investment 
company's  redeemable  securities  will 
not  be  affected  by  changes  in  the  value 
of  the  portfolio  securities.  New  rule  22e- 
2  would  simply  apply  the  pricing 
provisions  of  amended  rule  22c-l  to  the 
section  22(e)  requirement  regarding  the 
honoring  of  redemption  requests. 
Proposed  rule  22e-2  would  make  it  clear 
that  an  investment  company  would  not 
be  required  to  price  redemption  requests 
on  days  on  which  pricing  would  not  be 
required  under  rule  22c-l. 

Background 

Rule  22c-l(b),  as  amended  in  1979, 
requires  investment  companies  issuing 
redeemable  securities  to  compute  the 
net  asset  value  of  shares  (i)  not  less 
frequently  than  once  daily  on  each  day 
(other  than  days  when  no  order  to 
purchase  or  sell  is  received  and  no 
tender  for  redemption  is  made)  in  which 
there  is  a  sufficient  degree  of  trading  in 
the  investment  company's  portfolio 
securities  that  the  current  net  asset 
value  of  the  fund's  redeemable 
securities  might  be  materially  affected 
by  changes  in  the  value  of  the  portfolio 
securities,  and  (ii)  at  such  specific  time 
during  the  day  as  determined  by  a 
majority  of  the  board  of  directors  of  the 
investment  company  no  less  frequently 
than  annually.' 

Rule  22c-l  was  originally  adopted  in 
1968  to  require  forward  pricing  of 
investment  company  redeemable 
securities.* The  rule  requires  that  an 
open-end  investment  company,  for 
purposes  of  sales,  redemptions  and 
repurchases  of  its  redeemable  securities, 
give  investor  orders  the  next  computed 
price  of  the  net  asset  value  after  receipt 
of  the  order.  Prior  to  adoption  of  rule 
22C-1,  investor  orders  to  purchase  and 
redeem  could  be  executed  at  a  price 


•l7CFR270.22c-l(b). 

'ICA  Releaie  No.  S519  (October  IS.  1968):  33  FR 
1«>31  (November?,  ises). 
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computed  before  receipt  of  the  order, 
allowing  investors  to  lock-in  a  low  price 
in  a  rising  market  and  a  higher  price  in  a 
falling  market.  The  forward  pricing 
provision  of  rule  22c-l  was  designed  to 
eliminate  these  trading  practices  and  the 
dilution  to  fund  shareholders  which 
occurred  as  a  result  of  backward 
pricing. 

Under  the  rule  as  originally  adopted, 
current  net  asset  value  was  to  be 
computed  at  least  once  every  day  at  the 
close  of  the  New  York  Stock  Exchange. 
In  1979,  the  rule  was  amended  to  unlink 
the  pricing  of  investment  company 
shares  from  New  York  Stock  Exchange 
trading  days  and  eliminate  the 
requirement  that  pricing  be  done  at  a 
specific  time.' As  amended  the  rule  gave 
the  boards  of  directors  of  investment 
companies  responsibility  for 
establishing  the  time  for  pricing,  and 
permitted  an  investment  company  to 
compute  current  net  asset  value  at  a 
time  which  is  most  appropriate  for  its 
particular  investment  portfolio.* 

In  amending  the  rule  in  1979.  the 
Commission  intended  that  investors 
receive  a  fair  and  accurate  valuation  of 
their  securities  so  that  they  could  take 
appropriate  trading  action  on  every  day 
in  which  there  is  a  "significant  degree  of 
trading"  in  the  portfolio  securities.  As 
the  Commission  has  interpreted  the 
amended  rule,  an  investment  company 
is  not  required  to  keep  its  administrative 
offices  open  on  Saturdays,  Sundays,  and 
holidays  but  it  must  accept  investor 
orders  every  day  mail  is  delivered  and 
price  its  redeemable  securities  as  of  the 
day  such  orders  are  received. 

Proposed  Amendment  to  Rule  22c-l(b) 

The  proposed  amendment  to  22c-l(b) 
would  establish  customary  United 
States  business  days  as  the  days  on 
which  an  investment  company,  at  a 
minimum,  must  price  its  redeemable 
securities  provided  customer  orders  are 
received  *  and  there  is  significant 


MCA  Releaie  No.  10827  (August  13. 1979).  44  FR 
48659  (August  Za  1979). 

'For  example,  because  substantially  all  money 
market  trading  occurs  in  the  morning,  most  money 
market  funds  compute  net  asset  value  at  noon. 

*  Investment  companies  will  be  expected  to 
comply  with  the  long-standing  staff  position  with 
regard  to  when  an  order  to  purchase  or  redeem  is 
"received."  Arguments  have  sometimes  been  made 
that  where  the  fund  itself  is  closed  for  business,  an 
order  has  not  been  "received"  even  though  the 
postal  service  has  delivered  the  order  to  the  fund's 
place  of  business  or  transfer  agent.  The  staff  has 
historically  not  accepted  that  argument,  but  has 
taken  the  position  that  if  a  fund  is  unable,  due  to 
emergency  conditions  such  as  snowstorms  or  power 
failures,  to  complete  the  mechanical  process  of 
pricing  on  a  day  on  which  it  would  normally  be 
required  to  do  so  under  Rule  22c-1,  the  price  for  that 
day  may  t>e  calculated  subsequently  and  applied  to 
sales,  redemptions  and  repurchases  that  were  in 


trading  in  the  fund's  portfolio  securities. 
Specifically,  the  amendment  would 
permit  a  fund  to  Umit  its  business  days 
to  Monday  through  Friday,  exclusive  of 
customary  United  States  business 
holidays  that  are  disclosed  in  the 
prospectus. 

As  discussed  above,  currently,  an 
investment  company  whose  portfolio 
securities  trade  on  Saturday,  for 
example,  must  segregate  mail  received 
on  Saturday  from  other  mail  and 
determine  whether  the  trading  in  the 
fund's  portfolio  securities  on  Saturday 
might  have  materially  affected  the 
fund's  net  asset  value.  If  so,  Saturday 
net  asset  value  must  be  computed  and 
Saturday  orders  must  be  processed  at 
that  price.  The  same  procedures  must  be 
followed  where  trading  in  the  fund's 
portfolio  securities  occurs  on  a  business 
holiday  in  the  United  States  on  which 
mail  is  delivered. 

Members  of  the  investment  company 
industry  have  argued  that  this 
requirement  imposes  an  administrative 
and  financial  burden  on  investment 
companies  and  their  transfer  agents  or 
pricing  services  which  is  not  justified  by 
the  limited  benefits  derived  by 
investors.  The  rule  permits  investment 
companies  to  keep  their  admimistrative 
offices  closed  on  Saturday  and. 
accordingly,  does  not  require  that 
investment  companies  receive  wire  or 
telephone  transactions  on  Saturday. 
Even  if  funds  were  open  on  Saturday, 
the  Federal  Reserve  wire  transfer 
system  is  closed  on  Saturday  as  are 
transfer  agents,  pricing  services  and 
other  investment  company  support 
organizations.  In  addition,  investor 
orders  received  in  Saturday's  mail 
generally  do  not  reflect  an  attempt  to  act 
on  Saturday's  trading  activity. 

Because  the  arguments  made  by 
investment  companies  appear  to  have 
merit,  the  Commission  has  decided  to 
propose  an  amendment  to  Rule  22c-l. 
The  proposed  amendment  would  permit 
an  investment  company  to  give  investor 
orders  received  in  Saturday's  mail  the 
next  computed  price  on  Monday.  This 
arrangement  would  give  all  investors 
equal  opportunity  to  place  orders  with 
the  fund,  while  permitting  funds  to  limit 
pricing  to  customary  business  days.  The 
amendment  also  would  eliminate  the 
need  to  price  on  holidays  on  which  mail 
is  delivered. 


fact  received  in  the  mail  or  otherwise  on  that  same 
day.  Similarly,  if  a  fund  decided  to  close  its 
business  operations  for  a  local  holiday  or  for  other 
comparable  reasons,  the  fund  would  be  expected  to 
later  calculate  net  asset  value  for  that  day  and 
apply  that  price  to  orders  that  were  received  that 
day. 


An  investment  company's  pricing 
practices  must  be  disclosed  in  its 
prospectus.  Because  the  United  States 
business  holidays  observed  by  funds 
may  vary  somewhat,  the  rule  would 
require  specific  disclosure  in  the 
prospectus  of  the  holidays  on  which  the 
fund  will  not  price  its  redeemable 
securities.*  Also,  to  the  extent  that  a 
fund's  pricing  practices  may  limit 
investor  access  to  the  fund  on  days 
when  significant  trading  in  the  fund's 
portfolio  securities  may  occur,  the 
Commission  would  expect  the  fund  to 
explain  the  consequences  of  its  pricing 
practices  in  it  prospectus. 

It  should  be  noted  that,  although  the 
rule  amendment  would  permit  funds  to 
eliminate  segregated  pricing  of  orders 
received  on  Saturdays  and  holidays,  it 
would  not  require  them  to  do  so.  Also,  if 
the  rule  amendment  is  adopted,  the 
Commission  will  re-examine  it  from  time 
to  time  if  the  increasingly  international 
character  of  the  securities  markets 
results  in  longer  trading  days,  additional 
trading  days  in  United  States  markets, 
or  other  changes  that  may  affect  the 
operation  of  the  rule. 

Proposed  Rule  22e-2 

Section  22(e)  of  the  Investment . 
Company  Act  provides  that  an 
investment  company  may  not  suspend 
the  right  of  redemption,  or  postpone 
payment  upon  redemption  for  more  than 
seven  calendar  days  after  tender  of 
redemption,  except  in  limited 
circumstances.  These  circumstances  are 
when  the  New  York  Stock  Exchange  is 
closed  other  than  on  normal  closing 
days  or  when  trading  is  restricted,  in 
emergencies  where  it  is  not  reasonably 
practicable  to  calculate  net  asset  value, 
and  vvhere  ordered  by  the  Commission 
for  the  protection  of  shareholders.  The 
staff  has  interpreted  section  22(e) 
generally  to  require  investment 
companies  to  honor  a  redemption 
request  received  on  any  day  the  New 
York  Stock  Exchange  is  open. 

To  clarify  the  application  of  the 
general  pricing  requirements  of  rule  22c- 
1  to  the  pricing  of  redemption  requests 
pursuant  to  section  22(e),  proposed  rule 
22e-2  states  that  a  fund  does  not  violate 
section  22(e)  if  it  honors  redemption 
requests  by  pricing  them  in  accordance 
with  the  pricing  requirements  of  rule 
22c-l.^Thus.  an  investment  company 


*  Open.end  management  companies  would 
disclose  their  pricing  practices  and  holiday  closing* 
in  Part  A  of  Form  Nl-A. 

'A  fund  whose  portfolio  securities  trade  on 
several  foreign  exchanges  or  on  one  or  more  foreign 
exchanges  in  addition  to  a  domestic  market  may 
continue  to  rely  on  the  Division's  DO-«ction  position 

ConlinuMi 
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can  postpone  calculating  a  price  for 
redemption  purposes  on  any  day  on 
which  pricing  is  not  required  under  ruJe 
22c-1.  This  means,  for  example,  that  an 
investment  company  would  not  violate 
section  22(e)  of  the  Act  if  it  did  not 
calculate  a  price  for  redemption 
purposes  on  a  day  where  the  primary 
trading  market  for  the  investment 
company's  portfolio  securities  was 
closed,  and  the  degree  of  trading  in  the 
investment  company's  other  portfolio 
securities  was  not  significant  enough  to 
trigger  the  pricing  requirement  of  rule 
22c-l.  It  should  be  noted,  however,  that 
an  investment  company  would  violate 
section  22(e)  (and  section  22(c))  and  rule 
22c-l  of  the  Act  if  it  failed  to  price  a 
redemption  request  with  respect  to  a 
day  where  the  degree  of  trading  in  its 
portfolio  securities  was  such  that  pricing 
under  rule  22c-l  would  be  required  even 
though  there  was  no  trading  in  a 
substantial  portion  of  the  investment 
company's  portfolio  securities  because 
the  foreign  exchange  on  which  those 
securities  trade  was  closed.  New  Rule 
22e-2  codifies  a  staff  position 
maintaining  the  principle  of  forward 
pricing  established  by  rule  22c-l.* 

List  of  Subjects  in  17  CFR  Part  270 

investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposals 

Accordingly.  Part  270  of  Chapter  II. 
Title  17  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  270-RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  Paragraph  (b)(1)  of  §  270.22r-1  is 
revised  to  read  as  follows: 


in  Putnam  Growth  Fund  and  Putnam  liitvniationul 
Equities  Fund.  Inc..  (pub.  avail.  February  23. 19B1) 
with  rcfiBrd  to  the  limited  circumitBiire*  under 
which  a  fund  mdy  uae  a  pre\  ious  clnsinf;  price  to 
calrulule  current  n«<  asset  value.  I'nder  Putnam.  iS 
(he  foreign  exchanite  on  which  a  portfnUo  8ei:urity  is 
principally  traded  is  closed  at  the  time  a  fund 
computes  its  current  net  asset  value,  then  the  fund 
rr.ay  use  the  previous  closing  price  on  the  foreign 
exchange  to  calculate  the  value  of  the  security, 
except  when  an  event  has  occured  since  the  lime 
the  value  was  established  that  is  likely  to  have 
resulted  in  a  change  in  such  value.  If  an  event  does 
occur  which  will  affect  the  value  of  portfolio 
securities  after  the  market  has  closeid.  the  fund 
must,  to  the  best  of  its  ability,  determine  the  fair 
value  of  the  securities,  at  of  the  lime  pricing  is  done 
under  Rule  22c-l.  by  using  appropriate  indicia  of 
value  which,  in  certain  cases,  may  include  the 
opening  price  a(  which  trading  in  the  securities  next 
t<esin». 

'Nomura  Capital  Fund  of  Japan.  Inc..  Nomura 
Index  Fund  of  japan.  Inc.  (pub.  avatt.  lanuarv  20. 
19801 


§  270.22C'*1    PficInQ  d  rvdeenuM^ 
svcunuvs  fOr  uwuHMiDon,  rvavfnpiion 
repurchas*. 


(b)  For  the  purposes  of  this  section:  (1) 
The  current  net  asset  value  of  any  such 
security  shall  be  computed  no  less 
h^quently  than  once  daily.  Monday 
through  Friday,  at  such  specific  time 
during  the  day  that  a  majority  of  the 
board  of  directors  of  the  investment 
company  determines  no  less  frequently 
than  annually.  However,  the  current  net 
asset  value  of  such  securities  need  not 
be  determined  on  (i)  days  in  which  the 
degree  of  trading  in  the  investment 
company's  portfolio  securities  is  such 
that  the  current  net  asset  value  of  the 
investment  company's  redeemable 
securities  will  not  be  materially  affected 
by  changes  in  the  value  of  the  portfolio 
securities,  (ii)  days  during  which  no 
security  is  tendered  for  redemption  and 
no  order  to  purchase  or  sell  such 
security  is  received  by  the  investment 
company,  or  (iii)  customary  United 
States  business  holiday  as  specifically 

disclosed  in  the  prospectus;  *  *  * 

•        •        •        •        • 

2.  By  adding  S  270.22e-2  to  read  as 
follows: 

S  270.2C-2    Pricing  of  redemption  requests 
when  foreign  exdumge  on  wt>ich 
investment  company  trades  l«  closed  iMrt 
tfte  New  York  Stock  Exctiange  Is  open. 

An  investment  company  shitll  not  be 
deemed  to  have  suspended  the  right  of 
redemption  if  it  honors  a  redemption 
request  by  computing  the  net  asset  value 
of  the  investment  company's 
redeemable  securities  in  accordance 
with  the  provisions  of  rule  22c-l. 
(§270.22c-l) 

Summary  of  Initial  Regulatory 
FlexibiLty  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibihty  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
the  proposed  amendment  to  rule  22c-l 
and  proposed  rule  22e-2.  The  analysis 
notes  that  the  proposed  amendment  and 
proposed  rule  would  have  the  principle 
effect  of  allowing  investment  companies 
vvhose  portfolio  securities  trade 
primarily  on  foreign  exchanges  to 
maintain  customary  United  States 
business  days  while  preserving  forward 
pricing  of  investor  orders.  The  objective 
of  the  proposed  amendment  and 
proposed  rule  is  to  reduce  operating 
costs  to  investment  companies  while 
still  providing  investors  with  access  to 
the  fund  and  forward  pricing  for  all 
transactions. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  jay  Gould.  Esq..  Office  of 


Disclosure  Policy  and  Adviser 
Regulation.  Securities  and  Exchange 
Commission  (202)  272-2107.  450  Fifth 
Street.  NW..  Washington,  D.C.  20549. 

Statutory  Authority 

The  Commission  is  proposing  the 
amendments  to  rule  22c-l  pursuant  to 
sections  22(c)  (15  U.S.C.  80a-22(c))  and 
section  38(a)  (15  U.S.C.  80a-37(a))  of  the 
Investment  Company  Act  of  1940. 

The  Commission  is  proposing  rule 
22e-2  pursuant  to  sections  e(c)  (15 
U.S.C.  80a-6(c)),  22(e)  (15  U.S.C.  80a- 
22(e))  and  38(a)  (15  U.S.C.  80a-37(a))  of 
the  Investment  Company  Act  of  1940. 

By  the  Commission. 
Shirley  E.  HoUis. 
Acting  Secretary. 
November  21. 1984. 
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DEPARTMENT  OF  TRANSPORTA"nOfl 
Coast  Guard 

33  CFR  Part  165  * 

ICGD12  84-0SI 

Regulated  Navigation  Area;  San 
Francisco  Bay  and  Its  Tributaries 
Inland  to  and  Including  ttie  Ports  of 
Sacramento,  CA  and  Stockton,  CA 

AQENCV:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
Regulated  Navigation  Area  to  include 
the  waters  of  San  Francisco  Bay  inland 
to  and  including  the  port  areas  of 
Sacramento,  CA  and  Stockton,  CA.  The 
purpose  of  this  regulation  would  be  to 
prescribe  certain  operational  guidelines 
and  procedures  to  be  observed  by 
vessels  transiting  this  area  carrying 
designated  quantities  of  Certain 
Dangerous  Cargoes.  These  safety 
procedures  would  be  established  to 
minimize  the  potential  for  a  vessel 
casualty  which  could  result  in  an 
accidental  release  or  detonation  of  these 
cai^oes. 

DATES:  Comments  must  be  received  on 
or  before  Jnnuary  11, 1985. 
ADDRESSES:  Comments  should  be 
mailed  or  hand  delivered  to  Marine 
Safety  Division,  Twelfth  Coast  Guard 
District,  Government  Island.  Building 
54-B.  Room  250.  Alameda.  CA  94501. 
The  comments  will  be  available  for 
inspection  and  copying  between  the 
hours  of  8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACr 
Lieutenant  Commander  William  F. 
Walker.  Marine  Safety  Division,  Twelfth 
Coast  Guard  District.  Government 
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Island.  Alameda,  CA  94501  (415)  437- 

3465. 

SUf>f>LEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
[CGD12  84-05]  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  proposed  rules  may  be 
revised  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  conunent  period  will  be 
considered  before  Bnal  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  information 

The  drafters  of  this  notice  are  LCDR 
William  F.  Walker,  project  officer. 
Twelfth  Coast  Guard  District  Marine 
Safety  Division,  and  CDR  William 
Bissell,  project  attorney.  Twelfth  Coast 
Guard  [district  Legal  Office. 

Discussion  of  the  Proposed  Rule 

Certain  commodities  have  been 
identified  that  would  create  an 
unacceptable  public  safety  hazard  if 
released.  Carriage  of  these  cargoes  is 
regulated  by  the  Coast  Guard.  The 
Commander.  Twelfth  Coast  Guard 
District  is  responsible  for  implementing 
these  regulations,  and  under  33  CFR 
165.11  has  the  authority  to  regulate 
vessel  traffic  within  the  Twelfth  Coast 
Guard  District.  The  Captain  of  the  Port 
San  Francisco  Bay  (COTP)  enforces 
these  regulations  for  the  San  Francisco 
Bay  Area,  including  its  inland 
tributaries. 

The  presence  of  a  vessel  transporting 
Certain  Dangerous  Cargoes  within  the 
San  Francisco  Bay  Area  with  its  dense 
population,  valuable  industrial  complex 
and  fragile  ecological  system  presents  a 
potential  hazard  because  of  the 
possibility  of  a  collision,  grounding  or 
other  accidental  damage.  The 
consequences  of  such  an  event, 
especially  in  the  narrower  reaches  of  the 
bay  or  near  one  of  the  bridges,  are 
considered  serious  enough  to  justify 
special  treatment  for  these  vessels  to 
reduce  the  potential  of  a  hazardous 
occurrence. 

The  substance  of  these  regulations  is 
derived  from  Captain  of  the  Port  San 


Francisco  Bay  Public  Notice  2-82  issued 
13  December  1982.  Certain  provisions  of 
that  notice  relating  to  restricting 
movements  of  vessels  carrying 
explosives  to  daylight  hours  and 
restricting  movements  of  vessels  during 
periods  (A  reduced  visibility  and  at  night 
have  been  relaxed  in  these  rules. 
Certain  other  provisions  relating  to 
internal  Coast  Guard  policy 
considerations  such  as  the  escort  of 
affected  vessels  and  provisions  for 
communications  with  the  escorted 
vessel  have  been  omitted  and  will  be 
the  subject  of  a  revised  COTP  Public 
Notice. 

Economic  Assessment  and  Certificatioa 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  Its  economic  impact 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
For  the  past  year,  these  restrictions  have 
been  in  force  via  COTP  Public  Notice 
2-82  issued  13  December  1962  without 
negative  comments  having  been 
received.  Additionally,  these  rules  relax 
two  restrictions  contained  in  the  COTP 
Public  Notice.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that  this 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

PART  165-(  AMENDED] 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33.  Code  of  Federal  Regulations. 
by  adding  a  new  S  165.1201  to  read  as 
follows: 

§  165.1201    San  Francisco  Bay  and 
tributaries — regulated  navigation  area. 

(a)  The  following  is  a  Regulated 
Navigation  Area — The  navigable  waters 
of  San  Francisco  Bay  from  the  line  of 
demarcation,  as  described  in  33  CFR 
80.1250.  inland  to  and  including  the  port 
areas  of  Stockton.  CA  and  Sacramento, 
CA  and  all  connecting  rivers  and 
tributaries. 

(b)  Definitions.  As  used  in  this 
section: 

(1)  "Carried  in  bulk"  means  a 
commodity  that  is  loaded  or  carried  on 
board  a  vessel  without  containers  or 


labels  and  received  or  handled  without 
mark  or  count. 

(2)  "Certain  Dangerous  Cargoes ' 
means  those  cargoes  described  in  33 
CFR  160.203. 

(3)  "Designated  Quantities"  of  Certain 
Dangerous  Cargoes  means: 

(i)  More  than  100  short  tons  (NEC)  of 
class  A  explosives  aboard  self-propelled 
vessels;  or 

(ii)  More  than  5  short  tons  (NEC)  of 
class  A  explosives  aboard  non  self- 
propelled  vessels;  or 

(iii)  More  than  2000  short  tons  of 
oxidizing  materials  or  blasting  agents;  or 

(iv)  Any  amount  of  other  Certain 
Dangerous  Cargoes  carried  in  bulk. 

(4)  "COTP"  means  Captain  of  the  Port. 
San  Francisco  Bay. 

(5)  "Net  Explosive  Content  (NEC)" 
means  40  percent  of  the  gross  weight  of 
an  explosive  load  unless  otherwise 
demonstrated. 

(c)  Waivers.  (1)  The  COTP  may.  upon 
written  request,  except  as  allowed  in 
paragraph  (3)  of  this  paragraph,  waive 
any  regulation  in  this  section  if  it  is 
found  that  the  proposed  operation  can 
be  conducted  safely  under  the  terms  of 
that  waiver. 

(2)  Each  written  request  for  a  waiver 
must  state  the  need  for  the  waiver  and 
describe  the  proposed  operation. 

(3)  Under  unusual  circumstances  due 
to  time  considerations,  a  person  may 
orally  request  a  waiver  from  the  COTP 
provided  that  a  written  request  is 
submitted  within  five  working  days  after 
the  oral  request 

(4)  The  COTP  may.  at  any  time, 
terminate  any  waiver  issued  under  this 
subsection  by  providing  written  notice 
to  the  affected  parties. 

(d)  Regulators.  (1)  The  owner, 
master,  agent  or  person  in  charge  of  a 
vessel  entering  or  operating  within  this 
Regulated  Navigation  Area  carrjing 
designated  quantities  of  Certain 
Dangerous  Cargoes  shall: 

(i)  Provide  the  COTP  with  24  hours 
advance  notice  of  any  vessel  movement 

(ii)  Proceed  only  when  visibility 
exceeds  one  nautical  mile.  Upon 
encountering  reduced  visibihty.  all 
vessels  shall  proceed  to  a  safe 
anchorage  as  difecled  by  the  COTP. 

(iii)  Adhere  to  the  Vessel  Traffic 
Separation  Scheme  except  as  permitted 
by  COTP  or  Vessel  Traffic  Service  San 
Francisco. 

(iv)  Restrict  speed  of  advance  through 
the  water  to  12  knots  or  less.  Vessel 
Traffic  Service  may  authorize  higher 
speeds  when  necessary  to  avoid 
unfavorable  passing  or  meeting 
situations. 

Authority:  |33  U.S.C.  1223  and  1231:  49  CFR 
1.46;  and  33  CFR  1.05-llgH4)). 
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Dated:  November  21. 1984. 
loha  D.  CosteUo. 

Vice  Admiral.  U.S.  Coast  Guard.  Commander. 
Twelfth  Coast  Guard  District 

(Fit  Ooc  M-JIOOS  Filed  11-26-64: 6:45  «n| 
MUMQ  CODE  4t1»-1«-ll 

33  CFR  Part  165 
(CQ012M-M] 

Regulated  Navigation  Area;  Humlioldt 
Bay,  CA  and  Approacti  Ctwnnel 

aoency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
Regulated  Navigation  Area  to  include 
the  waters  of  Humboldt  Bay.  CA  and  its 
approach  channel.  The  purpose  of  this 
regulation  would  be  to  prescribe  certain 
operational  guidelines  and  procedures 
to  be  observed  by  vessels  transiting  this 
area  carrying  dangerous  cargoes.  These 
safety  procedures  would  be  established 
to  minimize  the  potential  for  a  vessel 
casualty  which  could  result  in  an 
accidental  release  of  these  potentially 
hazardous  cargoes. 

DATES:  Comments  must  be  received  on 
or  before  January  11, 1985. 
AOONCSSES:  Comments  should  be 
mailed  or  hand  delivered  to  Marine 
Safety  Division.  Twelfth  Coast  Guard 
District.  Building  54-B.  Room  250. 
Alameda.  CA.  94501.  The  comments  will 
be  available  for  inspection  and  copying 
between  the  hours  of  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOM  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  William  F. 
Walker,  Marine  Safety  Division.  Twelfth 
Coast  Guard  District.  Government 
Island.  Alameda.  CA  94501.  (415)  437- 
3465. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
ICGD12  84-06]  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  proposed  rules  may  be 
revised  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned  but  one  may  be  held  if  written 


requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
William  F.  Walker,  project  officer, 
Twelfth  Coast  Guard  District  Marine 
Safety  Division,  and  CDR  William 
Bissell.  project  attorney.  Twelfth  Coast 
Guard  District  Legal  Office. 

Discussion  of  the  Proposed  Rule 

Certain  commodities  have  been 
identified  that  would  create  an 
unacceptable  public  safety  hazard  if 
released.  Carriage  of  these  cargoes  is 
regulated  by  the  Coast  Guard.  The 
Commander,  Twelfth  Coast  Guard 
District  is  responsible  for  implementing 
these  regulations  and  under  33  CFR 
165.11  has  the  authority  to  regulate 
vessel  traffic  within  the  Twelfth  Coast 
Guard  District.  The  Captain  of  the  Port 
San  Francisco  Bay  (COTP)  enforces 
these  regulations  within  Humboldt  Bay 
and  its  approach  channel. 

Of  major  concern  in  Humboldt  Bay  is 
the  transit  of  vessels  towing  barges 
across  the  often  hazardous  Humboldt 
Bay  Bar  and  the  approach  channel.  This 
area  of  concern  becomes  progressively 
more  acute  in  the  case  of  barges 
carrying  oil  (and  its  derivatives),  or 
Certain  Dangerous  Cargoes  in  bulk, 
which  include  chlorine.  A  serious 
marine  casualty  involving  one  of  these 
barges  could  result  in  the  accidental 
release  of  these  cargoes  which  could 
pose  a  significant  threat  to  the 
environment  and  the  public  in  the 
surrounding  area.  These  regulations  are 
intended  to  prescribe  operational 
guidelines  and  procedures  to  be 
followed  by  the  owners,  masters,  agents, 
or  persons  in  charge  of  such  towing 
vessels  to  minimize  the  potential  for 
such  a  marine  casualty. 

The  substance  of  these  regulations  is 
derived  from  Captain  of  the  Port  San 
Francisco  Bay  Public  Notice  3-82  issued 
15  December  1982.  The  provision  of  that 
notice  requiring  two  additional  assist 
tugs  has  been  relaxed.  Other  provisions 
dealing  with  internal  Coast  Guard  policy 
matters  such  as  weather  evaluation 
criteria,  operations  of  Coast  Guard 
escort  craft,  and  communications 
procedures  have  been  omitted  from  the 
rules  and  will  be  the  subject  of  a  revised 
COTP  Public  Notice  on  the  subject. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 


policies  and  procedures  (44  Fl^  11034; 
February  26, 1979).  The  economic  impact 
is  expected  to  be  minimal  since  for  some 
time,  the  generally  accepted  practice  of 
the  towing  industry  in  this  area  has  been 
to  require  two  additional  assist  tugs  to 
aid  vessels  towing  barges  laden  with 
these  hazardous  cargoes  while  crossing 
the  Bar.  Captain  of  the  Port  Public 
Notice  3-82  formalized  the  existing 
industry  practice  for  all  such  vessel 
transits.  Comments  received  subsequent 
to  the  issuance  of  this  Notice 
questioning  the  need  for  two  assist  tugs 
have  been  considered  and  have 
provided  the  impetus  for  relaxing  these 
rules.  Accordingly,  a  full  regulatory 
evaluation  is  unnecessary.  Since  the 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
this  regulation,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Security  Measures,  Vessels, 
Waterways. 

PART  165— (AMENDED] 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations, 
by  adding  a  new  §  165.1202  to  read  as 
follows: 

§  165.1202    Humboldt  Bay  and  approach 
channel — regulated  navigation  area. 

(a)  The  following  is  a  Regulated 
Navigation  Area — The  navigable  waters 
of  Humboldt  Bay,  entrance  channel 
thereto  and  the  waters  within  a  1000 
yard  radius  of  the  seaward  end  of  the 
entrance  channel's  south  jetty. 

(b)  Definitions.  As  used  in  this 
section: 

(1)  "Carried  in  bulk"  means  a 
commodity  that  is  loaded  or  carried  on 
board  a  vessel  without  containers  or 
labels  and  received  or  handled  without 
mark  or  count. 

(2)  "Certain  Dangerous  Cargoes" 
means  those  cargoes  described  in  33 
CFR  160.203. 

(3)  "COTP"  means  Captain  of  the  Port. 
San  Francisco  Bay. 

(4)  "Insurance  wire"  means  an 
auxiliary  towing  rig  suitable  in  size  and 
configuration  to  be  used  to  safely  hook 
up  to  and  maneuver  a  barge  upon  failure 
of  the  main  tow  wire. 

(c)  Waivers.  (1)  The  COTP  may,  upon 
written  request,  except  as  allowed  in 
paragraph  (3)  of  this  paragraph,  waive 
any  regulation  in  this  section  if  it  is 
found  that  the  proposed  operation  can 
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be  conducted  safely  under  the  terms  of 
that  waiver. 

(2)  Each  written  request  for  a  waiver 
must  stale  the  need  for  the  waiver  and 
describe  the  proposed  operation. 

(3)  Under  unusual  circumstances  due 
to  time  considerations,  a  person  may 
orally  request  a  waiver  from  the  COTP 
provided  that  a  written  request  is 
submitted  within  five  working  days  after 
the  oral  request 

(4)  The  COTP  may,  at  any  time, 
terminate  any  waiver  issued  under  this 
subsection  by  providing  written  notice 
to  the  affected  parties. 

(d)  Regulations.  The  owner,  master, 
agent  or  person  in  charge  of  a  vessel 
towing  a  barge  carrying  oil  or  oil 
derivative  products  entering  or 
operating  within  this  Regulated 
Navigation  Area  shall: 

(1)  Provide  the  COTP  with  24  hours 
advance  notice  of  any  vessel  movement; 
and 

(2)  Obtain  permission  from  COTP 
prior  to  entry;  and 

(3)  During  the  transit  of  a  barge 
carrying  Certain  Dangerous  Cargoes,  in 
particular  chlorine,  in  addition  to  the 
above: 


(i)  F^rovide  on  scene  one  additional 
towing  vessel  of  adequate  size  and 
horsepower  to  assist  during  the  transit: 
and 

(ii)  Provide  an  insurance  wire 
streamed  off  the  stem  of  the  barge. 

Authority:  (33  U  S.C.  1223  and  1231:  49  CFR 
1.46;  and  33  CFR  1.05-l(g)(4)). 

Dated:  November  21, 1984. 

|ohn  D.  Costello. 

Vice. Admiral,  U.S.  Coast  Guard.  Commander, 
Twelfth  Coast  Guard  District. 

|FR  Doc.  M-31006  Filed  11-26-6*:  6:45  <mt 
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FEDERAL  COHMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 73,  and  90 

[Gen.  Docket  No.  84-902;  RM-397S] 

Frequency  Reallocation  Making 
Additional  Portions  of  the  470-512 
MHz  Band  Available  for  Poflce  Use  in 
Los  Angelas  County;  Correction 

agency:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule  correction. 

summary:  In  FR  Doc.  84-30495.  in  the 
issue  of  Wednesday,  November  21, 1984. 
on  page  45875,  a  typographical  error 
appeared  in  the  heading  which  referred 
to  the  docket  number  of  this  proceeding, 
concerning  Frequency  Reallocation  to 
Make  Additional  Portions  of  the  470-512 
MHz  Band  A  voilable  for  Police  Use  in 
Los  Angeles  County,  as  Gen.  Docket  No. 
84-904.  The  correct  docket  number 
should  read:  Gen.  Docket  No.  84-902. 

FOR  FURTHER  INFORMATION  OMIT  ACT: 

Don  Precure,  (202)  653-8170. 

WiUmbi  |.  TficMios. 

Secretary,  Federal  Camrrumicatioas 
Commission. 

(Fit  Doc  M-Vmi  Piled  n-aB-64;  6:4S  (ml 
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AOMINISTfUTIVE  CONFERENCE  OF 
THE  UNITED  STATES 

PubNc  MMtlng  of  AMcmMy 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463.  that  the  membership  of  the 
Administrative  Conference  of  the  United 
States,  which  makes  recommendations 
to  administrative  agencies,  to  the 
President,  Congress,  and  the  Judicial 
Conference  of  the  United  States 
regarding  the  efficiency,  adequacy,  and 
fairness  of  the  administrative 
procedures  used  by  administrative 
agencies  in  carrying  out  their  programs, 
will  meet  in  Plenary  Session  on 
Thurday,  December  6, 1984  at  1:30  p.m. 
and  Friday,  December  7, 1984  at  9:30 
a.m.  in  The  Amphitheater  of  the  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
NfW..  Washington.  D.C. 

The  Conference  will  consider 
proposed  recommendations  on  the 
following  subjects: 

1.  Preemption  of  state  regulation  by 
federal  agencies. 

2.  Release  of  confidential  information 
under  protective  orders  in  antidumping 
and  countervailing  duty  proceedings. 

3.  Administrative  settlement  of  tort 
and  other  mometary  claims  against  the 
Government. 

In  addition,  there  will  be  a  general 
discussion  of  issues  in  administrative 
law  reform  in  the  next  four  years. 

Plenary  sessions  are  open  to  the 
public.  Further  information  on  the 
meeting,  including  copies  of  proposed 
recommendations,  may  be  obtained 
from  the  Office  of  the  Chairman,  2120  L 
Street,  NW.,  Suite  500.  Washington.  D.C. 
20037,  telephone  (202)  254-7020. 

Dated:  November  Zl.  1964. 
Richaid  K.  Baq. 
General  CounteL 


ira  Doc.  a«-nfloi 


DEPARTMENT  OF  COMMERCE 

For«lgn-Trad«  Zon«s  Board 
(Docket  44-«4] 

Forolgn-Trado  Zono  9,  Hoiwlulu,  HI; 
Application  for  Subzono  at  Dole 
PInaappla  Plant,  Honolulu;  Extantion 
of  Racord 

The  period  for  comments  on  the  above 
case  involving  a  special-purpose 
subzone  for  the  pineapple  cannery  and 
can  making  facility  of  Dole  Processed 
Food  Company  in  Honolulu,  Hawaii  (49 
FR  40068. 10/12/84)  is  extended  to 
December  4. 1984.  to  allow  interested 
parties  to  submit  and  review  new 
information. 

Comments  are  invited  in  writing 
during  this  period.  Submissions  shall 
include  3  copies.  Material  submitted  will 
be  available  at:  Office  of  the  Executive 
Secretary.  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce.  14th  and 
Pennsylvania,  Room  1529,  Washington. 
D.C.  20230. 

Dated:  November  19. 1984. 
lohn  ].  Da  Ponta,  |r.. 

Executive  Secretary. 

(FR  Doc.  aoese  Filed  n-2e-S4;  K4S  ud| 
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Intamatlonai  Trada  Adminlatratlon 

C-357-403] 

Final  Affkmatlva  Countarvalling  Duty 
Datarminatlon  and  Countarvalling  Duty 
Ordar,  OH  Country  Tul>ular  Qooda 
From  Argantlna 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
ACTKMl:  Notice. 

summary:  We  determine  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Argentina  of  oil  country 
tubular  goods  (OCTG).  The  net  bounty 
or  grant  is  determined  to  be  0.9  percent 
ad  valorem.  We  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  oil  country 
tubular  goods  from  Argentina  that  are 
entered,  or  withdrawn  from  warehouse. 
for  consumption,  on  or  after  the  date  of 
publication  of  the  notice  of  our 


preliminary  determination  and  to 
require  a  cash  deposit  on  this  product  in 
the  amount  equal  to  the  net  bounty  or 
grant. 

EFFECTIVE  DATE:  November  27. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Winfrey  or  Stuart  Keitz:  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  D.C.  20230:  telephone:  (202) 
377-0160  or  377-1760. 

SUFPLEMENTARV  INFORMATION: 
Final  Determination  and  Order 

Based  upon  our  investigation,  we 
determine  that  certain  benefits 
constituting  bounties  or  grants  within 
the  meaning  of  section  303  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  are 
being  provided  to  manufacturers, 
producers,  or  exporters  in  Argentina  of 
oil  country  tubular  goods.  For  purposes 
of  this  investigation,  the  following 
program  is  found  to  confer  a  bounty  or 
grant: 

•  Post-Financing  of  Exports  Under 
Circular  OPRAC  1-9 

We  determine  the  net  bounty  or  grant 
to  be  0.9  percent. 

Case  History 

On  June  13. 1984,  we  received  a 
petition  from  the  Lone  Star  Steel 
Company,  and  the  CF&I  Steel 
Corporation  filed  on  behalf  of  the  U.S. 
industry  producing  oil  country  tubular 
goods.  In  compliance  with  the  Rling 
requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26). 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Argentina  of 
oil  country  tubular  goods  received, 
directly  or  indirectly,  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Act. 

We  found  the  petition  to  contain 
sufficient  grounds  upon  which  to  initiate 
a  counter\'ailing  duty  investigation,  and 
on  |uly  3, 1984,  we  initiated  such  an 
investigation,  and  on  July  3. 1984,  we 
initiated  such  an  investigation  (49  FR 
28289).  We  stated  that  we  expect  to 
issue  a  preliminary  determination  by 
September  6. 1984.  On  August  3. 1984, 
LTV  Steel  Company  entered  this 
proceeding  as  a  co-petitioner  with  Lone 
Star  Steel  Company  and  CR&I  Steel 
Corporation. 
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Argentina  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act:  therefore, 
section  303  of  the  Act  applies  to  this 
investigation.  The  merchandise  being 
investigated  is  dutiable.  Therefore,  the 
domestic  industry  is  not  required  to 
allege  that,  and  the  U.S.  international 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  this 
product  cause  or  threaten  material 
injury  to  a  U.S.  industry. 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Argentina  in  Washington. 
DC.  on  July  13,  1984.  On  August  17. 
1984,  we  received  responses  to  the 
questionnaire. 

On  September  6. 1984.  we 
preliminarily  determined  that  benefits 
constituting  bounties  or  grants  within 
the  meaning  of  the  countervailing  duty 
law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Argentina  of  oil  country  tubular  goods 
(49  FR  28289).  A  hearing  was  requested 
and  took  place  on  October  17, 1984.  We 
received  briefs  from  the  parties  to  the 
proceeding  on  October  10, 11  and  31. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  oil  counby  tubular 
goods  (OCTG),  which  are  hollow  steel 
products  of  circular  cross-section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  These  products  include  oil  well 
casing,  tubing,  and  drill  pipe  of  carbon 
or  alloy  steel,  whether  welded  or 
seamless,  manufactured  to  either 
American  Petroleum  Institute  (API)  or 
proprietary  specifications.  This 
investigation  covers  both  finished  and 
unfinished  oil,  country  tubular  goods. 

The  provisions  of  the  Tariff  Schedules 
of  the  United  States.  Annotated 
(TSUSA)  covering  all  steel  pipe  and 
tube,  including  oil  country  tubular 
goods,  were  changed  as  of  April  1.  1984. 
We  have  reviewed  the  classification  of 
steel  pipe  and  tube  by  the  U.S.  Customs 
Service  and  determined  that  our  original 
listing  of  the  products  subject  to  this 
investigation  should  be  amended.  As  a 
result  of  the  changes  mentioned  dbove. 
oil  country  tubular  goods  now  comprise 
TSUSA  item  numbers  010.321tt.  610.3219. 
B10.3233  610  3242.  610.3243,  610.3249. 
610.3252,  610.3254,  610.3256.  610.3258. 
610.3262.  610.3264.  610.3721,  610.3722, 
610.3751.  610.3925,  610.3935,  610.402.S, 
610.4035.  610.4225.  610.4235.  610.4325, 
610.4335,  610.4942,  610  4944.  610.4946. 
610.4954.  610.4955,  610.4956.  610.4957. 
610.4966.  610.4967.  610.4968.  610.4969. 
610.4970.  610.5221,  610.5222.  610.5226, 
610.5234.  610.5240.  610.5242,  610.5243. 
and  610.5244. 


Dalmme  Siderca  S.A.I.C.  (Dalsid)  is 
the  sole  exporter  of  this  product  to  the 
United  States  during  the  period  for 
which  we  are  measuring  bounties  or 
grants.  April  1983  through  March  1984. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
general  principles  applied  to  the  facts  of 
the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat  Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order",  which  was  published  in  the 
April  26, 1984.  issue  of  the  Federal 
Register  (49  FR  18006). 

I.  Programs  Determined  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  being  provided  to  manufactures, 
producers,  or  exporters  in  Argentina  of 
OCTG  under  the  following  program. 

Post-Financing  of  Exports  Under 
Circular  OPRAC  1-9 

On  September  24.  1982,  the  Central 
Bank  of  Argentina  established  a  post- 
financing  program  for  exports  under 
Circular  OPRAC  1-9.  OPRAC  1-9  loans 
are  granted  for  up  to  30  percent  of  the 
peso  equivalent  of  the  foreign  currency 
in  which  the  export  transaction  was 
paid.  The  term  of  the  loan  is  180  days. 
The  interest  rate  charged  on  OPRAC  1-9 
loans  is  the  regulated  rate  used  by 
commercial  banks,  as  established  by 
Central  Bank  Regulations.  The  system  of 
financing  is  through  the  Central  Bank  of 
Argentina,  which  delegates  the 
responsibility  for  granting  the  loans  to 
intennediary  banks.  Dalsid  received 
loans  under  the  OPRAC  1-9  program. 

To  determine  if  the  loans  to  Dalsid 
provided  under  the  OPRAC  1-9  program 
constitute  a  bounty  or  grant,  we 
compared  the  rate  of  interest  charged  on 
the  OPRAC  1-9  loans,  with  the  national 
Hverage  commercial  rate  for  short-term 
borrowing,  as  required  in  the  Subsidies 
Appendix. 

In  June  1982,  the  Central  Bank  of 
Argentina  restructured  the  banking  and 
financial  system.  All  outstanding  short- 
term  loans  were  refinanced  under  a 
regulated  interest  rate,  wliich  is  set 
monthly  by  the  Central  Bank.  During 
this  period  banks  were  also  allowed  to 
lend  a  portion  of  their  deposits  at  an 
uniegulrtted  rate,  known  as  the  tasa 
libre. 

For  purposes  of  the  preliminary 
determination,  we  used  as  our 
benchmark  a  weigbfed-average  of  the 
regulated  rate,  the  unregulated  rate  and 
the  rates  tied  to  the  wholesale  price 


index.  During  verification  we  discovered 
that  the  loans  tied  to  the  wholesale  price 
index  (WPI)  are  really  variable  rate 
long-term  loans,  and  we  now  believe 
that  it  would  not  be  appropriate  to  use 
the  WPI  rate  in  any  sort  of  a  weighted- 
average. 

For  the  purpose  of  this  final 
determination,  we  have  used  as  our 
benchmark  a  weighted  average  of  the 
various  forms  of  comparable  short-term 
borrowing  available  from  Argentine 
banks  as  the  national  average 
commerical  rate  for  short-term 
borrowing.  Given  the  particular 
characteristice  of  the  Argentine 
economy  and  financial  system  during 
the  period  of  review,  we  feel  that  there 
is  no  single  comparable  instrument  that 
we  can  use  as  a  short-term  benchmark. 
Given  this  situation,  we  think  that  a 
weighted  average  of  the  regulated, 
unregulated  and  acceptance  lending 
rates,  best  reflects  a  comparable 
national  average  short-term  interest 
rate.  During  the  period  for  which  we  are 
measuring  bounties  or  grants,  various     c 
shoM-term  borrowing  rates  were 
available  from  Argentine  banks.  From 
April  1983  to  July  1983  the  regulated  and 
unregulated  rates  were  in  effect. 
Beginning  August  1, 1963,  funds  were  no 
longer  lent  at  the  unregulated  rate.  For 
the  months  of  August  and  September, 
when  only  the  regulated  rate  was  in 
effect,  we  are  using  this  rate  alone  as 
the  benchmark.  In  October,  1983  the 
acceptance  rate  (aceptaciones)  came 
into  use  in  Argentina.  With  this  rate,  a 
cash  rich  firm  and  a  cash  poor  firm  are 
matched  together  by  the  banks.  The 
banks  endorse  these  agreements  and  act 
as  intermediaries  for  the  transaction. 
The  terms  for  acceptance  loans  are  for 
up  to  90  days.  From  October.  1983  to 
March,  1984  the  basis  for  the  weighted 
average  is  the  regulated  rate  and  the 
acceptance  rate: 

Because  the  amount  of  credit  that  can 
be  extended  by  Argentine  banks  is 
closely  controlled  by  the  government, 
two  types  of  extra-bank  lending  have 
come  into  practice  in  Argentina.  While 
not  illegal,  these  forms  of  borrowing  are 
not  monitored  or  regulated  by  the 
government  in  any  way,  and  thus  no 
official  government  statistics  on  the 
lending  rates  or  on  the  size  of  the  credit 
pools  exist.  One  type  of  extra-bank  loan, 
known  as  Bonex  repurchase  agreements, 
involves  a  loan  agreement  which  is 
guaranteed  by  the  sale  and  repurchase 
of  Argentine  government  dolUr- 
denominated  bonds.  The  other  type  of 
extra-bank  loan  is  guaranteed  by  a  post- 
dated check.  Both  forms  of  borrowing 
are  for  very  short  periods,  normally  tw.') 
to  seven  days. 
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In  calculating  a  weighted-average 
benchmark,  we  have  included  the 
regulated  rate,  the  unregulated  rate  and 
the  acceptance  rate,  because  we  felt 
that  these  rates  best  represent  the  most 
comparable  alternative  instuments  to 
OPRAC  1-9  borrowing.  We  have  not 
included  the  Bonex  repurchase  rates  or 
rates  on  loans  guaranteed  by  post-dated 
checks,  because  the  terms  of  these  loan 
are  for  very  short  periods,  and  thus 
would  not  be  a  likely  source  of 
borrowing  to  finance  160-day  export 
transactions. 

Using  this  weighted  average  as  a 
l)enchmark.  we  calculate  a  bounty  or 
grant  on  exports  of  0.9  percent  ad 
valorem. 

n.  Programs  Detennined  NoC  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  manufacturers, 
producers,  or  exporters  in  Argentina  of 
OCTG  under  the  following  programs. 

A.  Reembolso — Tax  Rebate  on  Exports 

The  reembolso  program  was 
established  in  1971.  It  authorized  a 
refund  by  cash  payment  on  export  of 
taxes  "that  bear  directly  or  indirectly" 
on  exported  products  and/or  their 
component  raw  materials  for  the 
purpose  of  promoting  exports.  The 
amount  of  the  reimbursement  is  equal  to 
a  Bxed  percentage  of  the  f.o.b.  value  of 
the  exported  merchandise.  This 
percentage  varies  by  product.  Dalsid 
participates  in  the  reembolso  program. 

Under  the  Act  the  non-excessive 
rebate  of  indirect  taxes  levied  at  the 
Rnal  stage,  and  of  prior  stage  cumulative 
indirect  taxes  borne  by  inputs  that  are 
physically  incorporated  into  the  final 
product  is  not  considered  a  subsidy. 
With  respect  to  such  non-VAT  rebates, 
in  order  to  determine  whether  a  cash 
payment  on  exports  is  a  bona  fide 
rebate  of  indirect  taxes,  we  examine 
whether.  (1)  The  program  involved 
operated  for  the  purpose  of  rebating 
indirect  taxes;  (2)  there  is  a  clear  link 
between  eligibility  for  payments  on 
exports  and  indirect  taxes  paid:  and  (3) 
the  government  has  reasonably 
calculated  and  documented  the  actual 
tax  incidence  borne  by  the  product 
concerned  and  has  demonstrated  a  clear 
link  between  such  tax  incidence  and  the 
rebate  amount  paid  on  export. 

The  reembolso  program  is  designed  to 
refund  taxes  that  "bear  directly  or 
indirectly  on  exported  products."  We 
view  taxes  borne  by  a  product  as 
indirect  and  taxes  on,  for  example, 
income  as  direct. 

Based  on  our  review  of  the  total  tax 
incidence  which  the  reembolso  is 
designed  to  rebate,  we  are  satisfied  that 


the  reembolso  operates  "for  the  purpose 
of  rebating  indirect  taxes,"  and  that  it 
meets  our  Hrst  test. 

In  198a  the  Value  Added  Tax  was 
established  (Law  22.294/80)  and  in  1981. 
certain  minor  taxes  were  suspended 
(Law  22.374/81).  As  a  result  of  these 
modifications  to  the  Argentine  tax 
system,  the  government  in  1983 
reviewed  the  incidence  of  taxes  on  oil 
country  tubular  goods  in  order  to 
reevaluate  the  levels  of  the  reembolso. 
In  reviewing  the  studies  on  fiscal 
incidence  of  taxes,  the  government 
selected  Dalsid  as  representative  of  the 
oil  country  tubular  goods  industry,  as  it 
is  the  only  Argentine  firm  producing 
these  products.  In  con j  action  with  the 
more  general  study  conducted  in  1978, 
this  review  provides  a  sufficient  basis 
for  our  final  determination  that  there  is 
a  clear  link  between  eligibility  for  the 
reembolso  and  indirect  taxes  paid. 

In  the  questionnaire  response,  the 
govenmient  of  Argentina  provided  us 
with  data  form  its  most  recent  analysis 
of  the  tax  incidence  on  oil  coimtry 
tubular  goods.  This  analysis,  which  was 
completed  in  1983,  shows  that  the  taxes 
levied  on  oil  country  tubular  goods, 
which  the  reembolso  is  designed  to 
rebate,  total  25.1  percent  of  the  f.o.b. 
value  of  the  exports.  Six  categories  are 
included  in  the  analysis:  Domestic  raw 
material  inputs,  imported  raw  material 
inputs,  transformation  costs,  labor, 
taxes  paid  directly,  and  export  taxes. 

In  calculating  the  allowable  tax 
incidence  in  the  domestic  and  imported 
raw  material  categories,  we  only 
included  those  indirect  taxes  levied  at 
prior  stages  of  production  that  apply  to 
physically  incorporated  inputs. 

During  verification  we  verified  the 
total  amount  of  Dalsid's  purchases  of 
physically  incorporated  inputs  for 
CXTTG  production  which  allowed  us  to 
determine  that  the  proportion  comprised 
of  physically  incorporated  inputs  is 
correct. 

In  the  domestic  raw  material  category, 
we  determined  that  6.2  percent  of  the 
tax  incidence  claimed  is  allowed.  For 
purposes  of  the  preliminary 
determination,  we  did  not  allow  the  tax 
incidence  claimed  on  gas.  However, 
during  verification  we  determined  that 
Dalsid  used  the  Midrex  process  for  the 
reduction  of  iron.  In  our  countervailing 
duty  investigation  of  Carbon  Steel  Wire 
Rod  from  A^enUna,  47  FR  42393  (Sept. 
27. 1982)  we  determined  that  the  firm 
under  investigation  also  used  the 
Midrex  process.  In  conjunction  with  that 
investigation,  we  found  that  a  portion  of 
natural  gas  used  in  the  reduction 
process  meets  our  physical 
incorporation  test.  Therefore,  of  the  total 
6.3  t£uc  incidence  claimed  for  domestic 


raw  materials,  we  are  allowing  6.2 
percent.  For  the  imported  raw  materials, 
we  allowed  0.6  percent.  We  verified  that 
the  government  has  reasonably 
calculated  and  documented  the  tax 
incidence  on  the  physically  incorporated 
raw  materials,  and  has  demonstrated  a 
clear  link  between  such  tax  incidence 
and  the  rebate  paid  on  export  thus  • 
meeting  our  third  test. 

Regarding  taxes  paid  on  the 
transformation  costs,  we  are  including 
those  indirect  taxes  paid  on  materials 
used  in  transforming  the  raw  materials 
into  oil  country  tubular  goods,  which 
meet  our  standard  for  physical 
incorporation.  Taxes  on  energy, 
equipment  and  services  do  not  meet  this 
standard.  Thus  of  the  8.9  percent 
claimed,  1.5  percent  is  allowed. 

The  taxes  on  labor,  which  total  1.2 
percent  are  direct  taxes.  We  have, 
therefore,  disallowed  this  amount. 

The  export  taxes  paid  on  oil  country 
tubular  goods,  which  include  foreign 
exchange  and  stamp  taxes,  also  are 
allowable  because  these  taxes  are  all 
final  stage  indirect  taxes:  The  rate  of 
each  tax  and  its  incidence  is  calculated. 
The  total  incidence  of  the  taxes  in  this 
category  is  2.5  percent. 

In  the  response  three  taxes  were 
included  in  the  category  of  the  taxes 
paid  directly  on  oil  country  tubular 
goods.  We  verified  that  the  Provincial 
Law  9228  and  the  Municipal  Tax  Law 
1423/79  refer  to  Indirect  taxes  actually 
paid  by  Dalsid,  at  the  final  stage  on  oil 
country  tubular  goods.  At  verification 
we  requested  more  information 
concerning  the  Emergency  Tax  (Law 
22915).  which  we  preliminarily 
disallowed.  We  were  given  copies  of  the 
law  which  instituted  a  20  percent  tax  to 
cover  budgetary  shortfalls  in  Argentina. 
Resi>ondent8  claim  that  this  tax  is  a 
surtax  based  on  both  direct  and  indirect 
taxes.  We  do  not  have  enough 
information  to  determine  the  portion  of 
the  surtax  based  only  on  indirect  taxes. 
For  this  reason,  we  are  not  allowing  the 
Emergency  Tax.  In  the  category  of  final- 
stage  taxes  paid  directly  on  OCTG,  we 
are  satisfied  that  two  of  the  three  taxes 
listed  are  indirect  taxes  and  meet  our 
third  test.  Applying  this  standard,  we 
determine  that  of  the  5.4  percent  tax 
incidence  claimed,  0.8  percent  is 
allowable  and  4.6  percent  is  not 

Of  the  total  25.1  percent  tax  incidence 
calculated  in  the  reembolso  study,  we 
have  allowed  11.6  percent. 

Since  July  5,  1982.  the  reembolso  for 
oil  country  tubular  goods  has  been  10 
percent  (Resolution  ME  8/82).  Because 
the  reembolso  does  not  exceed  the  total 
allowable  indirect  taxes  of  10  percent, 
we  determine  that  the  reembolso  does 
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not  confer  a  bounty  or  grant  on  oil 
country  tubular  goods. 

B.  Import  Duty  Exemptions  on  Raw 
Materials 

Argentine  tariff  law  authorizes  import 
duty  exemptions  on  raw  materials  when 
there  is  no  domestic  production  or 
insufficient  domestic  production  to  meet 
domestic  demand,  and  when 
importation  will  not  interfere  with  the 
market  for  domestic  production.  On  its 
face  the  program  is  not  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries,  but  rather  is 
available  to  any  industry  facing 
inadequate  local  supply  of  raw 
materials.  However,  because  nominal 
general  availability  is  not  necessarily 
sufficient  to  prevent  a  program  from 
being  a  domestic  subsidy,  we 
preliminarily  determined  the  program  to 
be  countervailable.  Neither  Dalsid  nor 
the  government  of  Argentina  had 
provided  enough  information  about  the 
program  to  establish  that  the  benefits 
were  not  limited  to  a  specific  industry  or 
group  of  industries. 

At  verification  we  requested 
documentation  to  determine  whether  the 
exemptions  are  limited  to  a  specific 
industry  or  group  of  industries.  We 
verified  that  a  number  of  firms  in  a  wide 
variety  of  industries  were  exempted 
from  import  duties  on  raw  materials. 
Thus,  we  determine  that  import  duty 
exemptions  on  raw  materials  are  not 
limited  to  a  specific  industry  or  group  of 
industries. 

C  Government  Loan  Guarantees 

Petitioners  alleged  that  the  Argentine 
OCTG  industry  may  have  benefited 
from  preferential  loan  guarantees 
provided  by  the  Banco  Nacional  de 
Desarrollo  (National  Development  Bank 
or  BANADE). 

BANADE  is  a  stale-ov^ed  financial 
institution  that  extents  credit  to 
Argentine  companies  for  the  purchase  of 
locally  made  capital  goods,  and 
provides  loan  guarantees  to  Argentine 
companies  wishing  to  purchase  capital 
goods  abroad  and  needing  foreign 
currency  loans  to  do  so. 

At  verification  we  found  that 
BANADE  financing  was  made  available 
to  all  industries  in  every  province  of 
Argentina.  None  of  the  criteria  laid  out 
in  BANADE  regulations  is  industry-  or 
region-specific. 

///.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  the  following 
programs,  listed  in  the  notice  of 
"Initiation  of  Countervailing  Duty 
Investigation,  "were  not  used  by  the 


manufacturers,  producers,  or  exporters 
in  Argentina  of  OCTG. 

A.  Medium-  and  Long-Term  Loans 
Under  Law  22.510  and  Under  Decrees 
989/81  and  1894/83 

Petitioners  alleged  that  the  Argentine 
OCTG  industry  may  have  benefited 
from  preferential  medium-  and  long-term 
loans  under  Law  22.510  and  under 
Decree  989/81  and  1894/83. 

We  verified  that  Dalsid  did  not 
receive  any  loans  under  Law  22.510. 
Regarding  Decree  1894/83.  we  verified 
that  this  decree  only  applies  to  state 
enterprises,  provinces  and 
municipalities.  Dalsid  does  not  fit  into 
any  of  these  categories. 

Decree  989/81  was  cancelled  by 
decree  169/82,  but  we  verified  that 
Dalsid  never  received  any  benefits  from 
989/81. 

B.  Capita!  Tax  Exemptions  Under 
Decrees  5038/61  and  548/81 

Petitioners  alleged  that  the  Argentine 
OCTG  industry  received  preferential 
capital  tax  exemptions. 

We  verified  that  Dalsid  pays  the 
capital  tax  and  does  not  receive  any 
exemption  under  Decrees  5038/61  and 
548/81. 

C.  Subsidized  Raw  Material  Inputs 
Under  Decree  619 

Petitoners  alleged  that  the  Argentine 
OCTG  industry  may  have  benefited 
from  subsidized  raw  material  inputs 
under  Decree  619,  which  provides  that 
the  Argentine  government  may 
subsidize  industries  supplying  basic 
inputs,  such  as  oil  residue  coal, 
electricity,  and  natural  gas  to  the  steel 
industry. 

We  verified  that  Dalsid  did  not 
receive  benefits  under  Decree  619.  The 
National  Direction  of  Industrial  Control 
administers  Decree  619  and  other  tax 
benefits.  After  reviewing  information 
from  that  agency,  we  determined  that 
Dalsid  did  not  use  Decree  619. 

D.  Government  Trade  Promotion 
Programs 

Petitioners  alleged  that  the  Argentine 
OCTG  indu8ti7  benefited  from  trade 
promotion  programs  which  are  funded 
by  the  government  of  Argentina  and  are 
designed  to  increase  participation  of 
Argentine  companies  in  international 
trade  fairs  and  trade  missions. 

We  verified  that  the  government  of 
Argentina  had  not  organized  trade  fairs 
in  which  Dalsid  participated. 

E.  Additional  Reembolso  for  Exports 
From  Southern  Argentine  Ports 

Petitioners  alleged  that  the  Argentine 
OCTG  industry  received  additional 


rebates  of  taxes  through  the  reembolso 
program  for  exports  from  southern 
Argentine  ports. 

We  verified  that  the  only  companies 
eligible  for  this  additional  reembolso  are 
those  located  south  of  the  Colorado 
River.  Since  Dalsid  is  located  north  of 
this  river,  it  could  not  avail  itself  of  this 
program. 

F.  Exemption  From  Stamp  Tax  Under 
Decree  186/76 

Petitioners  alleged  that  the  Argentine 
OCTG  industry  received  an  exemption 
from  paying  stamp  taxes,  which  is 
authorized  under  Decree  186/76. 

We  verified  that  Dalsid  is  not 
exempted  from  paying  stamp  taxes 
under  Decree  186/76. 

G.  Preferential  Exchange  Rates  for  Steel 
Industry  Imports 

Petitioners  alleged  that  the  Argentine 
OCTG  industry  benefited  from 
preferential  exchange  rates  in  place 
under  Argentine  law  for  imports  of 
machinery,  parts,  raw  material,  fuels, 
and  other  products  used  or  installed  in 
steel  plants. 

On  October  29. 1982,  the  Central  Bank 
established  a  single  exchange  rate. 
While  in  Argentina,  we  verified  that 
only  one  exchange  rate  existed  during 
our  period  of  investigation. 

H.  Price  Premiums  From  Argentine 
Government  Purchases  of  Argentine- 
Produced  Steel 

Petitioners  alleged  that  the  Argentine 
OCTG  industry  may  have  benefited 
from  price  premiums  paid  by  the 
Argentine  government  on  its  purchases 
of  Argentine-produced  steel  products. 

During  verification,  we  determined 
that  government  enterprises  ac'ually 
paid  less  than  private  companies  for  the 
same  Argentine-produced  steel 
products. 

rv.  Programs  Determined  To  Have  Been 
Suspended 

A.  Pre-Financing  of  Exports  Under 
Circular  OPRAC  1-1 

Petitioners  alleged  that  the  Argentine 
OCTG  industry  benefited  from 
preferential  short-term  loans  for  pre- 
financing of  exports  under  Circular 
OPRAC  1-1.  r-rcular  OPRAC  1-1 
instituted  a  pre-financing  pi^ram  for 
Argentine  exports  as  an  alternative  to 
the  Circular  RF  153  program  for  pre- 
financing of  exports  through  dollar- 
indexed  peso  loans.  This  program  was 
initiated  on  August  21, 1981.  and 
terminated  on  March  31. 1982.  Under 
Circular  OPRAC  1-1,  loans  could  not 
exceed  one  year,  and  firms  receiving 
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OPRAC 1-1  loans  could  not  also  receive 
Circular  RF-153  loans. 

We  verified  that  the  Circular  OPRAC 
1-1  program  was  terminated  on  March 
31. 1962  and  that  Dalsid  had  no  Circular 
OPRAC  1-1  loans  outstanding  during  the 
period  for  which  we  were  measuring 
bounties  or  grants. 

R  Benefits  Under  the  "Argentine  Steel 
Industry  Development  Contribution 
Fund" 

Petitioners  alleged  that  the  Argentine 
OCTG  industry  benefits  from  the 
"Argentine  Steel  Industry  Development 
Contribution  Fund."  a  fund  which 
earmarks  certain  import  surcharge  taxes 
for  steel  industry  development. 

This  fund  was  eliminated  by  law 
22.374  on  {anuary  la  1981.  Dalsid  did 
noK  benefit  from  this  fund  during  our 
period  of  measuring  bounties  or  grant 
We  also  verified  that  Dalsid  did  not.  in 
the  past  15  years,  receive  benefits  from 
this  fund. 

ConnBMits  by  PetUioQcrs 

Comment  1.  Because  it  supplied  its 
annual  reports  in  Spanish,  without 
translations,  petitioners  allege  that 
Dalsid  did  not  cooperate  with 
Department  of  Commerce  (DOC) 
procedure. 

DOC  Position.  Pursuant  to  §  355.39(d) 
of  Commerce  Regulations  (19  CFR 
355.39).  all  responses  to  requests  for 
information  must  be  in  English  and  in 
the  form  requested  unless  such 
requirement  is  waived.  In  this  case  there 
were  no  existing  translations  and  the 
DOC  did  not  need  to  have  the  reports 
translated. 

Comment  Z  Petitioners  argue  that 
DOC  erred  by  choosing  a  benchmark 
interest  rate  for  OPRAC  l-fl  that  does 
not  accurately  reflect  the  true  cost  of 
short-term  commercial  borrowing  in 
Argentina.  Petitioners  argue  that  at  least 
30  percent  of  total  short-term  credit  in 
Argentina  consists  of  non-bank  loans  at 
unregulated  rates  after  August  1, 1983. 
and  that  the  DOC  should  use  a  national 
average  commercial  rate,  which 
includes  non-bank  interest  rates. 

•iXXJ  Position.  See  the  "Analysis  of 
Programs"  section  of  this  notice. 

Comment  3.  Petitioners  argue  that  all 
reembolso  rebates  [of  indirect  taxes) 
received  by  Dalsid  on  its  exports  of 
OCTG  are  countervailable  because  the 
government  of  Argentina  did  not  prove 
that  the  incidence  of  indirect  taxes  on 
OCTG  is  clearly  hnked  to  the  amount  of 
rebate  which  the  reembolso  provides  for 
OCTG. 

DOC  Position.  DOC  verified  (1)  that 
the  reembolso  program  operates  for  the 
purpose  of  rebating  indirect  taxes:  (2) 
that  there  is  a  clear  link  between 


eligibiKty  for  payments  on  exports  and 
indirect  taxes  paid:  and  (3)  that  the 
government  has  reasonably  calculated 
and  documented  the  actual  tax 
incidence  borne  by  the  product 
concerned  and  has  demonstrated  a  clear 
link  between  such  tax  incidence  and  the 
rebate  amount  paid  on  exports. 

Comment  4.  Petitioners  allege  thai 
DOC  failed  to  assess  on  an  item-by-item 
basis  whether  the  imported  items  in  the 
reembolso  program  were  physically 
incorporated. 

DOC  Position.  Part  of  our  verification 
process  consisted  of  determining  that 
those  imported  raw  materials  are 
physically  incorporated  into  the  final 
product  as  claimed  in  the  reembolso 
study.  Dalsid  claimed  that  iron  ore  and 
iron  alloys  are  physically  incorporated 
We  verified  this  claim  and  allowed 
Dalsid  its  claim  for  the  indirect  taxes 
associated  with  these  items. 

Comment  5.  Under  the  input 
categories  of  domestic  raw  materials 
and  transformation  costs,  petitioners 
argue  that  certain  items  are  not 
physically  incorporated,  and  that  certain 
taxes,  such  as  those  for  the  fund  on 
electricity  consumption  and  the  North 
Hydroelectric  fund  appear  to  apply  to 
goods  not  physically  incorporated. 

DOC  Position.  We  verified  that  a 
portion  of  gas  claimed  in  the  domestic 
raw  material  category  does  become 
physically  incorporated  in  the  Midrex 
iron  reduction  process,  and  we  have 
allowed  only  this  portion  of  the  gas.  It 
was  also  verified  that  certain  inputs 
claimed  under  the  transformation  cost 
category  (such  as  paint,  grease  and  a 
portion  of  electrodes)  also  meet  our 
standard  for  physical  incorporation.  We 
verified  that  such  taxes  as  those  on 
electricity  consumption  and  the  North 
Hydroelectric  fund  are  borne  by 
physically  incorporated  inputs. 

Comment  6.  Petitioners  argue  that 
certain  taxes  paid  directly  by  the  OCTG 
industry  are  not  clearly  stipulated  to  be 
indirect  taxes  and  therefore,  absent  such 
information,  should  be  considered  as 
direct  taxes. 

DOC  Position.  The  DOC  verified  that 
the  municipal  tax  and  the  taxes  under 
Provincial  Law  9226  79.  are  indirect 
taxes  levied  on  the  final  stage  of  OCTG 
production  and  are  actually  paid  by 
Dalsid.  The  Emergency  Tax  is  a  surtax 
on  all  direct  and  indirect  taxes  paid  by 
Dalsid.  Because  of  a  lack  of  information 
concerning  this  tax.  we  have  disallowed 
this  portion  of  the  taxes  paid  directly. 

Comment  7.  Petitioners  argue  that 
import  duties  paid  by  suppliers  should 
not  be  an  allowable  rebate  because  they 
are  paid  by  suppliers  and  are  not  borne 
by  the  product. 


DOC  Position.  The  DOC  verified  that 
import  duties  on  inputs  into  goods 
purchased  from  Dalsid's  suppliers  are 
indeed  indirect  prior  stage  taxes  borne 
by  the  goods  purchased  by  Dalsid. 

Comment  8.  Petitioners  allege  that 
Table  C.  Annex  7  of  the  response  shows 
an  indirect  tax  incidence  of  11.9%  on 
scrap,  without  an  explanation. 

DOC  Position.  On  November  6, 1984. 
respondents  amended  the  response  filed 
by  the  government  of  Argentina  on 
August  17. 1984.  In  this  amendment, 
each  indirect  tax  corresponding  to  scrap 
is  listed. 

We  verified  that  Dalsid  pays  the 
indirect  taxes  borne  by  scrap. 

Comment  9.  Petitioners  allege  that 
because  the  reembolso  informntion 
provided  by  respondents  does  not 
include  allowances  for  fixed  costs  and 
inland  transportation,  the  proportion  of 
allowable  indirect  taxes  on  OCTG  is 
overstated. 

DOC  Position.  DOC  verified  the 
percentage  of  f.o.b.  value  accounted  for 
by  inputs,  by  examining  invoices  of 
OCTG  inputs  actually  purchased  by 
Dalsid.  We  determined  that  the 
percentage  of  the  f.o.b.  value  which  is 
comprised  of  variable  costs  (upon  which 
the  indirect  taxes  are  levied)  and  final 
stage  taxes,  total  99.5  percent. 
Petitioners'  contention  that  fixed  costs 
and  inland  freight  should  account  for 
some  portion  of  the  f.o.b.  value  of  OCTG 
is  not  bom  out  by  Dalsid's  actual  cost 
experience.  Petitioners  work  the 
calculation  backwards,  by  imposing  a 
share  within  the  f.o.b.  value  which 
represents  fixed  costs  and  inland  freight. 
without  regard  to  whether  fixed  costs 
are  actually  being  covered  by  each 
shipment. 

Comment  10.  Petitioners  allege  that 
the  government  of  Argentina  may  direct 
suppliers  of  raw  materials  to  set 
preferential  prices  for  targeted 
industries  and  that  DOC  erred  in  not 
initiating  an  investigation  on  whether 
any  subsidy  on  the  production  of  an 
input  fiows  down  to  the  production  of 
the  end  product  if  the  purchaser  buys 
the  input  from  an  unrelated  supplier. 

DOC  Position.  We  did  not  investigate 
petitioners'  allegation  that  OCTG 
producers  in  Argentina  have  benefited 
subsidized  inputs,  i.e.,  upstream 
subsidies.  As  explained  in  our  "Notice 
of  Initiation  of  a  Countervailing  Duty 
Investigation"  (49  FR  28289).  petitioners 
did  not  provide  sufficient  evidence  to 
warrant  an  investigation  of  these  claims. 

Since  our  decision  not  to  initiate  on 
the  upstream  subsidy  allegations  in  this 
case,  the  Trade  and  Tariff  Act  of  1984 
(TTA)  has  come  into  force.  We  have 
determined  that  there  is  nothing  in  the 
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upstream  subsidies  provisions  of  the 
TTA  that  would  cause  us  to  change  our 
earlier  conclusions. 

Comment  11.  Petitioners  allege  that 
regarding  input  purchases  for  OCTG 
from  related  suppliers.  Dalsid  only 
provides  information  about  scrap 
purchases. 

DOC  Position.  We  verified  that  the 
only  suppliers  related  to  Dalsid  are 
those  listed  in  the  response,  and  that  the 
only  raw  material  input  purchased  from 
these  related  suppliers  is  scrap. 
However,  when  a  firm  under 
investigation  purchases  the  same  input 
from  related  and  unrelated  suppliers,  it 
is  our  practice  to  compare  the  prices 
paid  to  each  type  of  supplier.  In  this 
situation,  we  need  not  compare  the 
prices  that  Dalsid's  related  suppUer 
charges  to  customers  other  than  Dalsid. 
with  what  Dalsid  paid.  We  verified  that 
Dalsid  pays  the  same  prices  to  both 
related  and  uiuelated  suppliers  for  its 
scrap  purchases. 

Comment  IZ  Petitioners  contend  that 
import  duty  exemptions  on  raw 
materials  and  BANADE  guarantees  are 
countervailable  even  if  they  are 
generally  available,  citing  the  Court  of 
International  Trade's  decision  in 
Bethlehem  Steel  Corp.  v.  United  States. 

7  err .  Slip  OP.  84-67  (June  a 

1984). 

DOC  Position.  In  Bethlehem,  the 
courts  broad  opinion  that  the 
Department  cannot  apply  a  rule  that 
"generally  available"  benefits  are  not 
subsidies  is  dictum.  The  Department 
continues  to  interpret  the  language  in 
section  771(5)(B)  of  the  Act  that  the  term 
subsidy  includes  "domestic  subsidies,  if 
provided  or  required  by  government 
action  to  a  specific  enterprise  or 
industry',  or  group  of  enterprises  or 
industries.  .  .  ."  to  mean  that  benefits 
broadly  or  "generally"  available  do  not 
constitute  countervailable  bounties  or 
grants.  In  this  case  we  determine  that 
the  exemption  from  certain  programs  is 
"generally  available." 

Comment7J.  Petitioners  argue  that 
even  if  one  accepts  the  notion  that 
generally  available  benefits  are  not 
countervailable.  programs  such  as 
import  duty  exemptions  on  raw 
materials  and  capital  goods  and 
BANADE  guarantees  should  be 
examined  for  the  pattern  of 
disbursement  to  determine  if  OCTG 
producers  or  exporters  as  a  group 
benefit  disproportionately. 

DOC  Position.  Concerning  import  duty 
exemptions  on  capital  goods,  in  the  final 
affirmative  countervailing  duty 
determination  on  cold-rolled  carbon 
steel  flat-rolled  products  from  Argentina 
(49  FR  18006)  DOC  determined  that 
import  duty  exemptions  on  capital  goods 


were  not  countervailable  because  such 
exemptions  were  not  limited  to  a 
specific  industry  or  group  of  industries. 
DOC  verified  that  import  duty 
exemptions  on  raw  materials  and 
BANADE  guarantees  are,  indeed, 
generally  available. 

Comment  14.  Petitioners  argue  that 
although  the  multiple  exchange  rate 
system  was  abolished  prior  to  the  period 
of  investigation.  DOC  erred  in  not 
investigating  precisely  what  machinery 
or  capital  goods  Dalsid  may  have 
purchased  while  the  dual  rates  were  in 
effect.  They  allege  that  Dalsid  would 
continue  to  receive  benefits  from  such 
purchases,  which  should  be  treated  as 
grants  and  allocated  over  time. 

DOC  Position.  Under  the  multiple 
exchange  rate  regime  that  was  in  effect 
from  July  through  December  1981.  and 
July  through  November  1982.  only 
exporters  of  certain  specified  goods 
were  eligible  for  the  higher  rate  of 
exchange  on  their  export  operations.  In 
no  case  were  firms  eligible  to  receive  a 
higher  rate  of  exchange  for  their 
purchases  of  imported  inputs. 

Comment  15.  Petitioners  allege  that  no 
information  was  given  concerning  price 
premiums  for  Agentine  Government 
purchases  of  Argentine-produced  steel. 

DOC  Position.  At  verification,  we 
re\'iewed  invoices  which  pertained  to 
sales  to  government  enterprises  and 
private  companies.  The  sales  covered 
the  same  product  and  the  transactions 
took  place  on  roughly  the  same  date.  In 
each  case,  the  government-owned 
company  paid  less  than  the  private 
company. 

Comment  16.  Petitioners  allege  that  in 
the  response  Dalsid  did  not  state 
whether  it  had  participated  in  trade 
shows,  nor  did  Dalsid  provide 
information  about  its  trade  missions. 

DOC  Position.  It  is  stated  in  Argentine 
Government  response  that  Dalsid  does 
not  participate  in  trade  shows  organized 
by  the  Argentine  Government. 

The  GAO  provided  a  calendar  of 
trade  fairs  for  1983  and  1984  for  DOC 
officials.  Dalsid  did  not  appear  in  either 
of  the  listings. 

Respondent's  Coaunents 

Comment  1.  Respondents  argue  that 
DOC  should  use  Dalsid's  own 
commercial  experience  as  the  short-term 
benchmark  to  measure  benefits  under 
the  OPRAC  1-9  program,  because  the 
administrative  burden  of  calculating  a 
company-specific  benchmark,  when 
only  one  firm  is  under  investigation,  is 
not  great. 

DOC  Position.  We  believe  that  the  use 
of  a  national  average  interest  rate  as  the 
commercial  benchmark  for  short-term 
loans  captures  the  benefit  to  the 


companies  with  sufficient  accuracy.  We 
believe  that  the  weighted  average  of 
comparable  short-term  interest  rates 
best  represents  what  a  firm  would  have 
to  pay  for  short-term  borrowing  if  it  did 
not  have  access  to  OPRAC  1-0 
financing.  Further,  we  attempt  to 
establish  policy  guidelines  that  apply 
across  all  cases.  While  the  burden  of 
calculating  company-specific  short-term 
benchmarks  may  not  be  great  in  this 
particular  case  because  only  one  firm  is 
involved,  it  is  likely  that  this  will  not 
always  be  the  case. 

Comment  2.  Respondents  argue  that 
information  made  available  to  DOC  at 
verification  demonstrates  that  import 
duty  exemptions  on  raw  materials  are 
not  limited  to  a  specific  industry  or 
group  of  industries,  and  are  therefore 
not  a  countervailable  benefit. 

DOC  Position.  We  agree,  and  have 
reversed  our  preliminary  finding  that 
import  duty  exemptions  constitute 
bounties  or  grants. 

Comment  3.  Respondents  argue  that 
the  DOC  erred  in  not  allowing  the 
portion  of  indirect  taxes  levied  on  gas 
which  is  rebated  under  die  reembolso 
program. 

DOC  Position.  We  agree.  Under  the 
Midrex  process  for  iron  reduction.  75% 
of  the  gas  used  in  the  process  becomes 
physically  incorporated  into  the  final 
product.  We  have  therefore  allowed  this 
amount  of  the  portion  claimed. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act  we  verified  the  date  used  in 
making  our  final  determination.  During 
this  verification,  we  followed  normal 
procedures,  including  inspection  of 
documents,  discussions  with 
government  officials  and  on-site 
inspection  of  Dalsid's  operations  and 
records. 

Administratioo  l*rooaduras 

The  Department  has  afforded 
interested  parties  an  opportunity  to 
present  oral  views  in  accordance  with 
its  regulations  (19  CFR  355.35).  A  public 
hearing  was  held  on  October  17, 1984.  In 
accordance  with  the  Department's 
regulations  (19  CFR  355.34(a)),  all 
written  views  have  been  received  and 
considered.  The  suspension  of 
liquidation  ordered  in  our  preliminary 
affirmative  coimtervailing  duty 
determination  shall  remain  in  effect 
until  further  notice.  The  net  bounty  or 
grant  for  duty  deposit  purposes  is  0.9 
percent  ad  valorem.  We  are  directing 
the  United  States  Customs  Service  to 
require  a  cash  deposit  in  the  amount 
indicated  above  for  each  entry  of  the 
subject  merchandise  entered  or 
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withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

This  notice  is  published  in  accordance 
with  sections  303  and  706  of  the  Act  (19 
U.S.C.  1303, 1671e). 

Dated:  Noveint>er  20. 1984. 
WiUUm  T.  Archey, 

Acting  Assistant  Secretary. 

(FR  Doc  M-41041  FIM  n-M-84;  MS  aal 
tCOOE  SSM-OS-M 


(C-351-403] 

Final  Affirmative  Countervailing  Duty 
Determination;  Oil  Country  TutMjIar 
Goods  From  BrazH 

aqency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMAJIV:  We  determine  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Brazil  of  oil  country  tubular  goods. 
The  net  subsidy  is  24.97  percent  ad 
valorem  for  Confab.  25.24  percent  ad 
valorem  for  Mannesmann,  and  11.35 
percent  ad  valorem  for  Persico.  We  have 
notified  the  United  States  International 
Trade  Commission  (ITC)  of  our 
determination.  We  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  ail  entries  of  oil  country 
tubular  goods  from  Brazil  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  September 
12, 1984,  and  to  require  a  cash  deposit  or 
bond  on  entries  of  these  products  in  the 
amount  equal  to  the  net  subsidy. 
EFFECTIVE  DATE:  November  27. 1984. 
FOR  FUfTTHER  INFORMATION  CONTACT 
Alain  Letort  or  Stuart  Keilz,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC.  20230;  telephone:  (202) 
377-5050  or  377-1769. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Brazil  of  oil  country 
tubular  goods.  For  purposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  subsidies: 

•  Preferential  Working  Capital 


Financing  for  Exports  (Resolutions 
674  and  862) 

•  Export  Financing  Under  the  CIC- 
CREGE  14-11  Circular 

•  IPI  Export  Credit  Premium 

•  Export  Profits  Exemption  from 
Corporate  Income  Tax 

•  Funding  for  Expansion  Through  IPI 
Tax  Rebates 

We  determine  the  net  subsidy  to  be 
24.97  percent  ad  valorem  for  Confab, 
25.24  percent  ad  valorem  for 
Mannesmann,  and  11.35  percent  ad 
valorem  for  Persico. 

Case  History 

On  June  13, 1984,  we  received  a 
petition  from  the  Lone  Star  Steel 
Company  of  Dallas,  Texas,  and  the  CF&I 
Steel  Corporation  of  Pueblo,  Colorado, 
on  behalf  of  the  U.S.  industry  producing 
oil  country  tubular  goods.  In  compliance 
with  the  filing  requirements  of  §  355.26 
of  our  regulations  (19  CFR  355.26),  the 
petition  alleged  that  manufacturers, 
producers,  or  exporters  in  Brazil  of  oil 
country  tubular  goods  receive,  directly 
or  indirectly,  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Act,  and  that  these  imports 
are  materially  injuring,  or  threatening 
material  injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  July  3, 1964,  we  initiated  such  an 
investigation  (49  FR  28290).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  by  September  6, 1984.  On 
August  3, 1984,  the  petition  was 
amended  and  the  LTV  Steel  Company  of 
Cleveland,  Ohio  became  co-petitioner. 

Since  Brazil  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  an  injury 
determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  July  30, 1964. 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  these  imports 
are  materially  injuring,  or  threatening 
material  injury  to.  a  U.S.  industry  (49  FR 
31762). 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Brazil  in  Washington, 
D.C.,  on  July  13, 1984.  On  August  17, 
1984,  we  received  a  response  to  the 
questionnaire.  On  September  12, 1984, 
we  published  our  preliminary 
determination  that  benefits  constituting 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  were  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Brazil  of  oil  country 
tubular  goods  (49  FR  35627). 

At  the  request  of  both  petitioners  and 
respondents,  we  held  a  hearing  on 
October  24, 1984.  to  allow  the  parties  an 


opportunity  to  address  the  issues  arising 
in  the  investigation.  Both  petitioners  and 
respondents  filed  briefs  discussing  these 
issues  before  and  after  the  hearing. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  oil  country  tubular 
goods  (OCTC),  which  are  hollow  steel 
products  of  circular  cross-section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  These  products  include  oil  well 
casing,  tubing,  and  drill  pipe  of  carbon 
or  alloy  steel,  whether  welded  or 
seamless,  manufactured  to  either 
American  Petroleum  Institute  (API)  or 
proprietary  specifications.  This 
investigation  covers  both  finished  and 
unfinished  oil  country  tubular  goods. 

The  provisions  of  the  Tariff  Schedules 
of  the  United  States,  Annotated 
(TSUSA)  covering  all  steel  pipe  and 
tube,  including  oil  country  tubular 
goods,  were  changed  as  of  April  1, 1964. 
We  have  reviewed  the  classification  of 
steel  pipe  and  tube  by  the  U.S.  Customs 
Service  and  determined  that  our  original 
listing  of  the  products  subject  to  this 
investigation  should  be  amended.  As  a 
result  of  the  changes  mentioned  above, 
oil  country  tubular  goods  now  comprise 
TSUSA  item  numbers  610.3216.  610.3219, 
610.3233.  610.3242,  610.3243,  610.3249, 
610.3252,  610.3254,  610.3256,  610.3258, 
610.3262,  610.3264,  610.3721.  610.3722, 
610.3751,  610.3925,  610.3935,  610.4025. 
610.4035,  610.4225,  610.4235.  610.4325, 
610.4335,  610.4942,  610.4944,  610.4946. 
610.4954.  610.4955.  610.4956.  610.4957. 
610.4966,  610.4967,  610.4968.  610.4969, 
610.4970,  610.5221,  610.5222,  610.5226. 
610.5234.  610.5240,  610.5242,  610.5243, 
and  610.5244. 

There  are  three  known  producers  and 
exporters  in  Brazil  of  oil  country  tubular 
goods  to  the  United  States.  We  have 
received  information  from  the 
government  of  Brazil  regarding  Confab 
Industrial  S.A.  (Confab),  Mannesmann 
S.A.  and  Mannesmann  Commercial  S.A. 
(Mannesmann),  and  Persico-Pizzamiglio 
S.A.  (Persico).  The  period  for  which  we 
are  measuring  subsidization  ("the 
review  period")  is  calendar  year  1983. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
general  principles  applied  to  the  facts  of 
the  current  investigation.  These 
principles  are  described  in  the  Subsidies 
Appendix  attached  to  the  notice  of 
"Cold-Rolled  Carbon  Steel  Flat-Rolled 
Products  from  Argentina;  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order."  which  was  published  in  the 
April  26. 1984.  issue  of  the  Federal 
Register  (49  FR  18006). 
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Petitioners  have  alleged  that  both 
Mannesmann  and  Persico  are 
uncreditworthy.  As  we  have  determined 
that  no  long-term  loans  or  loan 
guarantees  are  being  provided  to  these 
companies  on  terms  that  are 
inconsistent  with  commercial 
considerations,  their  creditworthiness  is 
of  only  secondary  importance  in  this 
investigatioii.  Because  no  long-term  loan 
benchmarks  are  required.  t 

creditworthiness  only  figures  into  the 
calculation  of  the  discount  rate  for  firms 
receiving  benefits  that  are  treated  as 
grants.  Persico  did  not  receive  any  such 
benefits.  Therefore  our  creditworthiness 
analysis  has  been  limited  to 
MannesmanrL 

Based  upon  our  review  of 
Mannesmann's  financial  statements,  we 
found  Mannesmann  to  have  been 
profitable  in  all  but  two  of  the  last  six 
fiscal  years;  in  the  first  half  of  1984.  the 
company  returned  to  profitability.  Cash 
flow  generated  from  operations 
exceeded  interest  and  principal 
payments  in  all  years,  except  1979.  In 
general,  the  financial  position  of  the 
company  has  been  favorable.  Therefore, 
we  determine  Mannesmann  to  be 
creditworthy. 

For  purposes  of  this  determination,  we 
are  calculating  an  ad  valorem  subsidy 
rate  for  each  company  because  of  the 
material  differences  in  the  programs 
under  which  subsidies  were  received 
and  in  the  subsidy  rates  of  each 
company.  We  allocated  the  benefits 
received  by  each  respondent  in  1983 
over  the  total  sales  value  or  export 
value,  as  appropriate,  of  each 
respondent. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaire,  our  verification,  and 
comments  filed  by  petitioners  and 
respondents,  we  determine  the 
following: 

I.  Programs  Determined  To  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Brazil  of  oil  country 
tubular  goods  under  the  following 
programs. 

A.  Preferential  Working  Capitol 
Financing  for  Exports  (Resolutions  874  & 
882) 

Resolution  882  financing, 
administered  by  the  Carteira  do 
Com^rcio  Exterior  (CACEX)  of  the 
Banco  do  Brasil,  is  a  form  of  short-term 
lending  of  working  capital  to  purchase 
inputs  for  the  production  of  goods 
destined  for  export.  On  January  1, 1984. 
Resolution  882  superseded  Resolution 
674.  under  which  such  financing  was 


previously  granted.  Eligibility  for  674/ 
682  financing  is  determined  on  the  basis 
of  past  exports  or  an  acceptable  export 
plan.  The  amount  of  available  financing 
is  calculated  by  making  a  series  of 
adjustments  to  the  dollar  value  of 
exports. 

Following  CACEX  approval  of  their 
applications,  participants  in  the  program 
receive  certificates  representing  portions 
of  the  total  dollar  amount  for  which  they 
are  eligible.  The  certificates  may  be 
presented  to  banks  in  return  for 
cruzeiros  at  the  exchange  rate  in  effect 
on  the  date  of  presentation.  Use  of  a 
certificate  establishes  a  loan  obligation 
with  a  term  of  up  to  one  year  (380  days). 
Certificates  must  be  used  within  12 
months  of  the  date  of  issue  and  loans 
incurred  as  a  result  of  their  use  must  be 
repaid  within  16  months  of  that  date. 

During  the  review  period,  the  interest 
rate  ceiling  on  loans  obtained  under  the 
program  was  raised  from  40  to  60 
percent.  Resolution  882  changed  the 
interest  rate  to  full  monetary'  correction 
plus  three  percent,  the  interest  and 
principal  being  payable  in  one  lump  sum 
at  the  expiration  of  the  loan.  Confab, 
Mannesmann.  and  Persico  have  !I 

participated  in  the  program.  Since  674/ 
882  financing  is  contingent  on  export 
performance,  and  provides  funds  to 
participants  at  interest  rates  lower  than 
those  available  from  commercial 
sources,  we  determine  that  this  program 
confers  an  export  subisdy. 

In  our  investigation  of  Certain  Carbon 
Steel  Products  from  Brazil  (Final 
Affirmative  Countervailing  Duty 
Determinations  (49  FR  17988)].  we  used 
an  interest  rate  reflecting  compensating 
balances  as  our  benchmark.  Since  that 
determination,  we  have  gathered 
information  that  Brazilian  banks  do  not 
uniformly  require  compensating 
balances  of  their  customers.  In  many 
cases,  because  banks  lend  only  to  a  few 
favored  clients,  they  do  not  require 
compensating  balances  since  their 
clients  maintain  a  sufficient  volume  of 
business  overall.  Moreover,  when 
compensating  balances  are  required,  the 
size  and  terms  of  the  requirement  may 
vary  widely. 

While  the  Department  has  stated  in 
the  Subsidies  Appendix  its  preference 
for  using  effective  rates,  we  do  this  only 
when  we  have  sufficient  information  to 
calculate  an  effective  rate.  Because 
there  is  no  evidence  of  a  uniform 
requirement  for  compensating  balances 
and  no  publication  gives  a  definitive 
measure  of  the  extent  to  which 
compensating  balances  are  actually 
used,  we  have  determined  not  to  use 
compensating  balances  in  calculating 
our  benchmark  interest  rate.  Therefore, 
we  are  using  the  minimum  nominal 


discount  rate  of  accounts  receivable, 
which  does  not  reflect  compensating 
balances,  as  published  in  Anafise/ 
Business  Trends,  as  our  benchmark  in 
calculating  the  subsidy. 

Moreover,  in  earlier  cases  where  we 
have  used  the  nominal  discount  rate  of 
accounts  receivable,  we  used  an 
uncompounded  rate  as  our  benchmark 
for  Resolution  674  loans.  We  now  feel 
that  this  rate  is  inappropriate,  since 
compounding  is  necessary  in  order  to 
equate  the  charges  on  a  30-day  loan 
with  an  annual  loan.  Accordingly,  we 
compounded  the  benchmark  described 
above  in  our  calculations. 

To  calculate  the  benefit  we  compared 
the  interest  rates  charged  with  the 
appropriate  benchmark  and  appUed  the 
difference  to  the  principal  amounts.  • 
based  on  the  dates  interest  was  paid. 
We  allocated  the  benefit  over  the  total 
value  of  all  exports  by  each  company 
under  investigation,  and  calculated  a 
subsidy  rate  of  13.08  percent  aJ  valorem 
for  Confab.  6.19  percent  ad  valorem  for 
Mannesmann,  and  4.56  percent  ad 
valorem  for  Persico. 

B.  Export  Financing  Under  the  CIC- 
CREGE 14-11  Circular 

Under  iU  QC-CREGE 14-11  circular 
("14-11").  the  Banco  do  Brasil  provides 
180-  and  dOO-day  cruzeiro  loans  for 
export  financing,  on  the  condition  that 
companies  applying  for  these  loans 
negotiate  fixed-level  exchange  contracta 
with  the  bank.  Companies  obtaining  a 
360-day  loan  must  negotiate  exchange 
contracts  with  the  bank  in  an  amount 
equal  to  twice  the  value  of  the  loan. 
Companies  obtaining  a  180-day  loan 
must  negotiate  an  exchange  contract 
equal  to  the  amount  of  the  loan,  in 
addition  to  requiring  exchange 
contracts,  the  Banco  do  Brasil  requires 
that  these  loans  be  fully  secured  by 
collateral  in  the  form  of  tangiUe 
property.  The  bank  normally  requires 
that  the  value  of  collateral  equal  at  least 
130  percent  of  the  amount  of  the  loan. 
The  bank  also  charges  a  commission  on 
all  such  loans. 

All  exporters  of  manufactured 
products  with  production  cycles  of  less 
than  180  days  may  apply  for  these  loans. 
The  maximum  level  of  eligibility  is 
based  on  the  value  of  the  applicant's 
exports  in  the  previous  year.  Companies 
receiving  Resolution  882  loans  have  a 
maximum  eligibility  of  10  percent.  All 
others  have  a  maximum  eligibility  of  15 
percent. 

Although  this  program  does  in  certain 
aspects  appear  to  operate  on  a  purely 
commercial  basis,  the  government  of 
Brazil  has  not  supplied  sufficient  data  to 
support  its  assertion  that  commissions. 
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exchange  contract  requirements  and 
collateral  requirements  serve  to  raise 
the  effective  cost  of  these  laons  to  a 
level  of  comparability  with  those  on 
short-term  loans  from  other  commercial 
sources.  Without  such  data,  we  must 
compare  unadjusted  nominal  rates  on 
14-11  loans  with  our  short-term 
benchmark  interest  rate,  i.e.,  the 
nominal  discount  rate  of  accounts 
receivable,  as  the  best  information 
available.  This  comparison  shows  that 
the  nominal  interest  rate  on  14-11  loans 
is  below  the  benchmark. 

Confab  and  Persico  both  obtained 
loans  under  this  program.  To  calculate 
the  benefit,  we  compared  the  interest 
rates  charged  with  the  appropraite 
benchmark  and  applied  the  difference  to 
the  principal  amounts,  based  on  the 
dates  interest  was  paid.  We  then 
allocated  the  benefit  over  the  total  value 
of  each  company's  exports,  which 
resulted  in  a  subsidy  rate  of  0.38  percent 
ad  valorem  for  Confab  and  1.04  percent 
ad  valorem  for  Persico. 

C  IPI  Export  Credit  Premium 

Brazilian  exporters  of  manufactured 
products  are  eligible  for  a  tax  credit  on 
the  Impdsto  sobre  Produtos 
Industrializados  (Industrialized  Products 
Tax.  or  IPI).  The  IPI  export  credit 
premium  has  been  found  to  confer  a 
benefit  in  previous  countervailing  duty 
investigations  involving  Brazilian 
products.  After  having  suspended  this 
program  in  December  1979.  the 
government  of  Brazil  reinstated  it  on 
April  1, 1981,  in  accordance  with 
Ministry  of  Finance  "Portaria"  (Notice) 
No.  270  (amended  by  Portaria  No.  252  on 
November  29. 1982). 

Subsequent  to  April  1, 1981,  this  credit 
premium  was  partially  phased  out  in 
accordance  with  Brazil's  commitment 
pursuant  to  Article  14  of  the  Agreement 
on  Interpretation  and  Application  of 
Articles  VI.  XVI  and  XXIII  of  the 
General  Agreement  on  Tariffs  and 
Trade  ("the  Subsidies  Code").  The 
government  of  Brazil  reduced  the  benefit 
from  15  percent  to  14  percent  on  March 
31. 1982;  from  14  percent  to  12.5  percent 
on  June  30. 1982;  and  from  12.5  percent 
to  11  percent  on  September  30. 1982. 

We  divided  the  credits  earned  in  1983 
by  each  resi>ondent  over  the  value  of 
each  company's  exports  of  oil  country 
tubular  goods  in  that  year,  and 
calculated  a  net  subsidy  of  10.5  percent 
ad  valorem  for  Confab.  10.87  percent  ad 
valorem  for  Mannesmann.  and  5  75 
percent  ad  valorem  for  Persico. 

D.  Export  Profits  Exemption  From 
Corporate  Income  Tax 

Under  Decree-Laws  1158  and  1721, 
exporteis  of  oil  country  tubular  goods 


are  eligible  for  an  exemption  from 
income  tax  of  a  portion  of  profits 
attributable  to  export  revenue.  Confab 
and  Mannesmann  S.A.  took  an 
exemption  from  income  tax  payable  in 
1983  on  a  portion  of  export  profits 
earned  in  1982.  We  multiplied  that 
portion  by  the  nominal  corporate  tax 
rate,  and  allocated  the  benefit  over  the 
total  value  of  1983  exports  to  calculate  a 
subsidy  rate  of  1.06  percent  ad  valorem 
for  Confab  and  1.27  percent  ad  valorem 
for  Mannesmann. 

E.  Funding  for  Expansion  Through  IPI 
Tax  Rebates 

Decree-Law  1547,  enacted  in  April 
1977,  provides  funding  for  capital 
investment  in  approved  expansion 
projects  in  the  Brazilian  steel  industry 
through  a  rebate  of  the  IPI,  a  value- 
added  tax  imposed  on  domestic  sales. 
The  IPI  tax  is  an  indirect  tax  and.  as 
such,  is  passed  on  to  the  consumer.  A 
steel  company  collects  this  tax  on  sales 
as  an  agent  for  the  government,  and 
does  not  pay  the  tax  itself.  Decree-Law 
1547  is  a  mechanism  by  which  a  steel 
company  is  permitted  to  collect  funds 
due  the  government  and  then  receive  a 
95  percent  tax  rebate.  The  program  does 
not  involve  the  rebate  of  payments 
made  from  the  company's  own  funds. 

Originally,  the  IPI  tax  applied  to  all 
domestic  sales  transactions.  In  1979,  the 
value-added  tax  was  eliminated  except 
for  producers  in  14  industry  sectors, 
including  tobacco,  automobiles,  spirits 
and  alcohol,  ceramics,  rubber,  and  steel. 
The  tax  rate  is  different  for  each  of  the 
specified  industry  sectors;  for  steel 
products,  the  value-added  tax  is  5 
percent. 

A  Brazilian  steel  company  may 
deposit  95  percent  of  the  net  IPI  tax  due 
in  a  special  account  with  the  Banco  do 
Brasil.  The  amounts  deposited  are  to  be 
applied  to  steel  expansion  projects. 
When  rebated  to  the  firms,  they 
constitute  reserves  that  must  eventually 
be  converted  into  subscribed  capital. 
Mannesmann  received  benefits  under 
this  program  from  1977  to  1983. 

Under  the  terms  of  Resolution  68-77 
issued  by  the  Conselho  de  Nao-Ferrosos 
e  Siderurgia  (CONSIDER),  which 
implements  Decree-Law  1547.  IPI  tax 
rebates  are  payable  only  on  basic  steel 
products  and  certain  fabricated  steel 
products  such  as  seamless  steel  pipes; 
the  CONSIDER  resolution  excludes 
welded  steel  pipes.  Mannesmann 
received  IPI  tax  rebates  as  a 
manufacturer  of  both  basic  steel 
products  and  seamless  steel  pipe,  which 
includes  oil  country  tubular  goods. 
Confab  and  Persico.  which  manufacture 
neither  basic  steel  products  nor 
seamless  steel  pipes  but  only  welded 


steel  pipes,  received  no  benefits  under 
this  program. 

In  order  to  calculate  the  benefit 
attributable  to  this  program,  we  treated 
the  total  IPI  rebates  received  in  each 
year  as  a  grant.  For  the  discount  rate, 
we  used  the  weighted  cost  of  capital 
formula  explained  in  the  Subsidies 
Appendix.  We  weight-averaged  the  debt 
and  equity  variables  in  the  formula  by 
Mannesmann's  respective  debt-to-total- 
capitalization  and  equity-to-total- 
capitalization  ratios.  Using  our  grant 
methodology  for  rebates  received 
through  1983,  we  calculated  an  ad 
valorem  subsidy  rate  of  6.91  percent  for 
Mannesmann. 

n.  Program  Determined  Not  To  Confer 

Subsidies 

Government  Guarantees  on  Long-Term 
Loons 

Petitioners  allege  that  the  respondents 
have  benefited  from  certain  government 
guarantees  on  foreign-currency  loans.  In 
its  response,  the  government  of  Brazil 
stated  that  the  Banco  Nacional  do 
Desenvolvimento  Economico  e  Social 
(BNDES)  guaranteed  a  number  of 
foreign-currency  loans  issued  to  Persico 
under  Resolution  63  of  the  Banco 
Central  do  Brasil  (BCB). 

At  cerification,  we  found  no  evidence 
that  Resolution  63  loan  guarantees  are 
provided  on  an  industry-specific  or 
region-specific  basis.  Moreover,  we 
examined  in  detail  Persico's  long-term 
loans  and  ascertained  that  the  loan 
guarantees,  for  which  Persico  paid  a  fee, 
did  not  have  any  bearing  on  the  interest 
rate  and  terms  of  the  guaranteed  loans, 
and  that  the  loan  guarantees  were  made 
on  terms  nut  inconsistent  with 
commercial  considerations.  Accordingly, 
we  determine  that  government  loan 
guarantees  bestowed  no  countervailable 
benefits  to  the  products  under 
investigation. 

III.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  manufacturers, 
producers  or  exporters  in  Brazil  of  oil 
country  tubular  goods  did  not  use  the 
following  programs,  listed  in  our  notice 
of  "Initiation  of  a  Countervailing  Duty 
InvesligHtion;  Oil  Country  Tubular 
Goods  from  Brazil"  (49  FR  28290) 

A.  Exemption  of  IPI  Tax  and  Customs 
Duties  on  Imported  Equipment 

Under  Decree-Law  1428.  the  Conselho 
do  Desenvolvimento  Industrial 
(Industrial  Development  council,  or  GDI) 
provides  for  the  exemption  of  80  to  100 
percent  of  the  customs  duties  and  80  to 
100  percent  of  the  IPI  tax  on  certain 
imported  machinery  for  projects 
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approved  by  the  GDI.  The  recipient  must 
demonstrate  that  the  machinery  or 
equipment  for  which  an  exemption  is 
sought  was  not  available  from  a 
Brazilian  producer.  The  investment 
project  must  be  deemed  to  be  feasible 
and  the  recipient  must  demonstrate  that 
there  is  a  need  for  added  capacity  in 
Brazil. 

Decree-Law  1726  repealed  this 
program  in  1979.  Subsequently,  no  new 
projects  were  eligible  for  these  benefits. 
However,  companies  whose  projects 
were  approved  prior  to  the  repeal  still 
receive  these  benefits  pending 
completion  of  the  project. 

We  verified  that  neither  Confab. 
Mannesmann,  nor  Persico  received  any 
benefits  under  this  program  during  the 
review  period.  Therefore,  we  determine 
that  this  program  was  not  used  by  the 
producers  of  the  products  under 
investigation. 

B.  Accelerated  Depreciation  for 
Equipment 

Pursuant  to  Decree-Law  1137,  any 
company  which  purchases  Brazilian- 
made  capital  equipment  and  has  an 
expansion  project  approved  by  the  GDI 
may  depreciate  this  equipment  at  twice 
the  rate  normally  permitted  under 
Brazilian  tax  laws.  We  verified  that 
none  of  the  respondents  availed  itself  of 
this  program  during  the  review  period. 
Therefore,  we  determine  that  this 
program  was  not  used  by  the  producers 
of  the  products  under  investigation. 

C.  Resolution  330  of  the  Banco  Central 
do  Brasil  (BCB) 

Resolution  330  provides  financing  for 
up  to  80  percent  of  the  value  of  the 
merchandise  placed  in  a  specified 
bonded  warehouse  and  destined  for 
export.  Exporters  of  oil  country  tabular 
goods  would  be  eligible  for  financing 
under  this  program.  However,  we 
verified  that  neither  Confab, 
Mannesmann,  nor  Persico  had 
participated  in  this  program  during  the 
review  period.  Accordingly,  we 
determine  that  this  program  was  not 
used. 

D.  The  BEFIEX  Program 

The  Comissao  para  a  Concessao  de 
Beneficios  Fiscais  a  Programas 
Especiais  de  Exportagao  (Commission 
for  the  Granting  of  Fiscal  Benefits  to 
Special  Export  Programs,  or  BEFIEX) 
grants  at  least  three  categories  of 
benefits  to  Brazilian  exporters: 

•  Under  Decree-Law  77.065.  BEFIEX 
may  reduce  by  70  to  90  percent  import 
duties  and  the  IPI  tax  on  the  importation 
of  machinery,  equipment,  apparatus, 
instruments,  accessories  and  tools 
necessary  for  special  export  programs, 


approved  by  the  Ministry  of  Industry 
and  Trade,  and  may  reduce  by  50 
percent  import  duties  and  the  IPI  tax  on 
imports  of  components,  raw  materials 
and  intermediary  products; 

•  Under  article  13  of  Decree  No.  72- 
1219.  BEFIEX  may  extend  the  carry- 
forward period  for  tax  losses  from  4  to  6 
years; 

•  Under  article  14  of  the  same  decree, 
BEFIEX  may  allow  special  amortization 
of  pre-operational  expenses  related  to 
approved  projects. 

At  verification,  we  ascertained  that 
none  of  the  respondents  had  received 
benefits  through  this  program. 
Accordingly,  we  determine  that  this 
program  was  not  used  during  the  review 
period. 

E.  The  PROEX  Program 

Petitioners  allege  that  short-term 
credits  for  exporters  were  established 
under  the  Programa  de  Financiamento  k 
Produgao  para  a  Exportagao  (PROEX). 
previously  referred  to  as  the  Apdio  k 
Exportagao  program.  We  verified  that 
none  of  the  respondents  availed  itself  of 
this  program  during  the  review  period. 
Therefore,  we  determine  that  this 
program  was  not  used  by  the  producers 
of  the  products  under  investigation. 

F.  Incentives  for  Trading  Companies 

Petitioners  allege  that  the  respondents 
distribute  their  export  sales  through 
such  intermediaries  as  trading 
companies,  and  that  under  Resolution 
643  of  the  BCB,  trading  companies  can 
obtain  export  financing  similar  to  that 
obtained  by  manufacturers  under 
Resolution  882.  We  verified  that  the 
respondents  were  ineligible  for 
participation  in  this  program,  because 
such  participation  is  precluded  by 
receipt  of  Resolution  674/882  financing. 
Accordingly,  we  determine  that  this 
program  was  not  used  during  the  review 
period. 

G.  Construction  of  a  Port  for  the  Steel 
Industry 

Petitioners  allege  that  Brazil's  Third 
National  Development  Plan  (1980-85) 
provides  for  the  construction  of  a  port  at 
Praia  Mole  designed  mainly  for  the 
export  of  steel  products  and  the  imports 
of  coal. 

In  its  response,  the  government  of 
Brazil  indicated  that  the  Praia  Mole 
facility  is  located  at  Ponta  Tubarao  near 
Vitoria  in  the  state  of  Espirito  Santo.  Its 
purpose  is  to  allow  the  Gompanhia 
Siderurgica  de  Tubardo  (GST)  and 
Agcominas  to  import  coal  and  export 
iron  ore  and  steel.  We  also  verified  that 
none  of  the  respondents  used  the  Praia 
Mole  port  for  the  exportation  of  oil 
country  tubular  goods  during  the  review 


period.  Accordingly,  we  determine  this 
facility  was  not  used  by  the  producers  of 
the  products  under  investigation. 

H.  The  CIEX  Program 

Decree-Law  1428  authorized  the 
Comissao  para  Incentives  d  Exporta9ao 
(Commission  for  Export  Incentives,  or 
CIEX)  to  reduce  import  taxes  and  the  IPI 
tax  up  to  10  percent  on  certain 
equipment  for  use  in  export  production. 
We  verified  that  the  CIEX  program  had 
been  superseded  by  the  BEFIEX 
program,  and  that  the  respondents  did 
not  receive  any  benefits  under  the  GIEX 
heading  during  the  review  period. 
Accordingly,  we  determine  that  this 
program  was  not  used  by  the  producers 
of  the  products  under  investigation. 

/.  Resolution  68  (FINEX)  Financing 

Resolution  68  of  the  Conselho 
Nacional  do  Gom6rcio  Exterior 
(GONCEX)  provides  that  CAGEX  may 
draw  upon  the  resources  of  the  Fundo 
de  Financiamento  i  Exportagao  (FINEX) 
to  extend  dollar-denominated  loans  to 
both  exporters  and  foreign  buyers  of 
Brazilian  goods. 

Although  we  verified  that  none  of  the 
respondents  received  any  direct  benefits 
under  this  program  during  the  review 
period,  we  were  unable  to  verify 
whether  any  U.S.  importer  received 
Resolution  68  financing.  If  such 
financing  were  available,  we  believe  it 
would  confer  an  export  subsidy  on  oil 
country  tubular  goods.  Since  we  have  no 
factual  evidence  on  the  record  of  the 
level  of  Resolution  68  financing  made 
available  to  U.S.  importers  of  oil  country 
tubular  goods.  We  cannot  determine  to 
what  extend,  if  at  all.  this  program  was 
used.  We  intend  to  investigate  this 
matter  further  in  any  administrative 
review  that  may  occur  under  section  751 
of  the  Act. 

/.  Local  Tax  Incentives 

Petitioners  allege  that  the  respondents 
benefited  from  certain  unspecified  local 
tax  measures  and  incentives  in  Braril.  In 
its  response,  the  government  of  Brazil 
states  that  it  knows  of  no  local  tax 
measures  that  would  benefit  the 
respondents.  At  verification,  we  saw  no 
evidence  that  any  such  local  tax 
incentives  existed  or  that  the 
respondents  had  received  any  such 
incentives.  Therefore,  we  determine  that 
this  program  was  not  used  by  the 
producers  of  the  products  under 
investigation. 

Petitioners'  Comments 

Comment  1.  Petitioners  argue  the 
Department's  benchmark  interest  rate 
for  preferential  short-term  loiins  should 


46574  Federal  Register  /  Vol.  49.  No.  229  /  Tuesday.  November  27.  1984  /  Notices 


reflect  an  alleged  requirement  by 
Brazilian  banks  that  certain  customers 
maintain  compensating  balances  as  a 
condition  of  trade  bill  discounting. 
Petitioners  cite  the  fact  that 
Manneamann,  in  its  response  to  the 
Department's  antidumping  questionnaire 
with  respect  to  the  subject  merchandise, 
stated  it  maintains  compensating 
balances  as  a  condition  of  trade  bill 
discounting.  Therefore,  petitioners 
believe  that  the  Department  should  use 
the  national  average  discount  rate  when 
determining  its  benchmark,  as  it  did  in 
Certain  Carbon  Steel  Products  from 
5/ioz;7  (49  FR 17988). 

DOC  Position.  We  agree  [see  the 
discussion  of  the  benchmark  interest 
rate  in  the  "Analysis  of  Programs" 
section  of  this  notice).  Furthermore, 
whether  or  not  Mannesmann  maintains 
compensating  balances  as  a  condition  of 
trade  bill  discounting  is  irrelevant  to  our 
choice  of  benchmark,  because  we  do  not 
use  company-specific  benchmarks  for 
short-term  preferential  loans. 

Comment  2.  Petitioners  claim  the 
Department  acted  improperly  in  taking 
into  account  program-wide  changes  in 
interest  rates  for  Resolution  674  loans, 
thereby  comparing  1984  interest  rates  to 
a  benchmark  rate.  According  to  the 
petitioners,  the  Department  should  have 
used  the  interest  rates  actually  paid  in 
1983  on  these  loans  and  compared  those 
with  the  average  discount  rate  for  1964. 

DOC  Position.  For  purposes  of  our 
preliminary  determination,  we  followed 
our  practice  of  taking  into  account 
program-wide  changes  occurring  after 
the  review  period  but  prior  to  the 
preliminary,  such  as  the  enactment  of 
Resolution  882.  We  have  now  learned 
that  another  program-wide  change  has 
occurred.  At  approximately  the  same 
time  as  our  preliminary  determinatioa 
the  Banco  do  Brasil  issued  Resolution 
950  which  changes,  inter  alia,  the  interst 
applicable  to  Resolution  882  loans.  We 
have  not  had  sufficient  opportunity  to 
analyze  the  impact  of  that  change. 

Given  that  the  program-wide  change 
enacted  prior  to  oar  preliminary 
determination  has  been  superseded  in 
turn,  we  have  decided  for  our  final 
determination  not  to  take  into  account 
the  effects  of  Resolution  882.  Therefore 
we  have  compared  the  iaterest  rales 
charged  under  Resolution  674  to  the 
benchmark  for  the  review  period  in 
order  to  arrive  at  the  benefit  arising 
from  this  short-term  export  financing. 

Comment  3.  Petitioners  contend  that 
the  Department  should  determine 
whether  OCTG  producers  have 
benefited  from  upstream  subsidies 
through  their  purchases  of  subsidized 
inputs. 


DOC  Position.  We  did  not  investigate 
petitioners"  allegation  that  OCTG 
producers  in  Brazil  have  benefited  from 
subsidized  inputs.  i.e..  upstream 
subsidies.  As  explained  in  our  notice  of 
"Initiation  of  a  Countervailing  Duty 
Investigation:  Oil  Country  Tubular 
Goods  from  Brazil"  (49  FR  28290), 
petitioners  did  not  provide  sufficient 
evidence  to  warrant  an  investigation  of 
these  claims. 

Since  our  decision  not  to  initiate  on 
the  upstream  subsidy  allegations  in  this 
case,  the  Trade  and  Tariff  Act  of  1984 
(TTA)  has  come  into  force.  We  have 
determined  that  there  is  nothing  in  the 
upstream  subsidies  provisions  of  the 
TTA  that  would  cause  us  to  change  our 
earlier  conclusions. 

Comment  4.  Petitioners  contend  that 
BNDES  and  FINAME  financing  are 
countervailable  even  if  they  are 
generally  available,  citing  the  Court  of 
International  Trade's  decision  in 
Bethlehem  Steel  Corp.  v.  United  States, 
7  err ,  Slip  Op.  84-67  (June  8, 1984). 

DOC  Position.  We  do  not  consider 
generally  available  programs  to  be 
countervailable.  Petitioners'  reliance  on 
Bethlehem  is  misplaced,  as  the  Court  in 
that  case  upheld  our  determination  that 
a  generally  available  tax  benefit  is  not 
countervailable.  The  Court's  further 
comments  on  general  availability  are 
pure  dicta  and  do  not  affect  the  Court's 
earlier  approval  of  our  general 
availability  test  in  Carlisle  Tire  and 
Rubber  Co.  v.  United  States.  564  F.  Sup. 
834  (1983). 

Comment  5.  Petitioners  further 
contend  that  BNDES  and  FINANfE  loans 
are  not  generally  available,  citing 
BNDES  annual  reports  which  allegedly 
reveal  that  its  funds  are  channeled  to 
particular  sectors  targeted  by  the 
government.  Furthermore,  the  financial 
statements  of  the  respondents  show  that 
they  have  received  BNDES  and  FINAME 
financing.  Consequently,  the  Department 
should  investigate  the  financial 
assistance  respondents  have  received 
from  these  programs  and  countervail 
any  benefits  provided  under  the 
programs. 

DOC  Position.  When  this  case  was 
initiated,  we  dismissed  the  allegation 
that  BNDES  and  FINAME  loans  are  not 
generally  available  because  of  evidence 
in  the  record  of  prior  Brazilian  cases, 
including  Certain  Carbon  Steel  Products 
from  Brazil  (49  FR  17988),  that  the 
opposite  was  true.  In  their  pre-hearing 
brief  filed  on  October  17, 1984,  after  the 
verification  had  taken  place,  petitioners 
cited  certain  excerpts  from  a  BNDES 
annual  report  they  allege  constitute 
evidence  that  BNDES  and  RNAME 
loans  are  targeted  and  not  generally 
available.  We  believe  the  actual 


meaning  of  these  excerpts  is  unclear.  In 
any  event,  this  information  was  supplied 
at  too  late  a  date  for  us  to  act  upon  it. 
We  will  take  this  allegation  into  account 
in  any  administrative  review  that  may 
occur  under  section  751  of  the  Act. 

Comment  6.  Petitioners  disagree  with 
the  Department's  determination  that 
Mannesmann  is  creditworthy,  because 
the  company's  financial  statements 
indicate  that  Mannesmann  has 
experienced  negative  operating  income. 
Petitioners  contend  the  Department 
must  consider  Mannesmann's  cash  flow 
position  and  examine  its  financial 
history  in  order  to  determine  the 
company's  creditworthiness. 

DOC  Position.  We  consider  several 
economic  and  financial  measurements 
in  determining  whether  a  company  is 
creditworthy.  Mannesmann  has 
operated  at  a  profit  and  experienced  a 
favorable  rate  of  return  on  equity, 
except  in  1979  and  1963.  Cash  flow  was 
positive  in  all  years  except  1979.  The 
adverse  performance  in  1963  was 
caused  in  part  by  a  maxi-devaluation  of 
the  cruzeiro.  Mannesmann's  financial 
statements  are  presented  in  accordance 
with  generally  accepted  accounting 
principles  and  practices. 

Comment  7.  Petitioners  allege  that 
Confab  has  received  subsidies  for  the 
development  of  calculation  methods, 
manufacturing  processes,  and  materials 
for  application  in  production  lines 
through  the  FUNTEC  program. 
Petitioners  contend  the  Department 
should  countervail  any  subsidies  which 
Confab  received  under  this  program. 

DOC  Position.  We  disagree.  The 
petition  contained  no  allegations 
concerning  this  program.  Petitioners 
brought  this  program  to  our  attention  in 
its  pre-hearing  brief  filed  on  October  17, 
1984.  after  the  verification  had  taken 
place  and  only  a  month  before  this  final 
determination.  We  will  take  this 
allegation  into  account  in  any 
administrative  review  that  may  occur 
under  section  751  of  the  Act. 

Comment  8.  Petitioners  allege  that  the 
FINEP  program  provides  subsidized 
financing  to  encourage  the  development 
of  high  technology.  Confab's  1983 
Annual  Report  states  that  it  has 
received  financing  under  FINEP. 
Accordingly,  the  Department  should 
countervail  any  subsidies  which  Confab 
has  received  from  this  program. 

DOC  Position.  See  response  to 
Comment  7  above. 

Comment  9.  Petitioners  contend  that 
the  Department  erred  in  calculating  its 
benchmark  for  short-term  loans  by 
taking  an  arithmetic  mean  of  the 
monthly  discount  rates  and  then 
calculating  the  eH'ective  annual  interest 
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rate  based  on  that  number.  Petitioners 
argue  that  we  should  have  calculated 
the  effective  annual  interest  rate  for  all 
of  1983  (including  compensating 
balances)  and  then  taken  an  arithmetic 
mean. 

DOC  Position.  We  disagree. 
Petitioners  have  not  convinced  us  that 
their  method  is  better  than  the  method 
we  have  employed. 

Respondents'  Comments 

Comment  1.  Respondents  argue  that 
the  Department  must  take  the  phased 
reduction  of  the  IPI  export  credit 
premium  into  account  in  calculating  the 
subsidy  rate  for  this  program  in  its  final 
determination. 

DOC  Position.  We  cannot  take  into 
account  program- wide  changes  that 
have  not  yet  been  implemented.  When 
the  phaseout  of  the  IPI  export  credit 
premium  actually  takes  place,  we  will 
take  it  into  account  in  any 
administrative  review  that  may  occur 
under  section  751  of  the  Act. 

Comment  2.  Respondents  contend  the 
Department  failed  to  recognize  the  time 
value  of  money  by  not  discounting  the 
IPI  export  credit  premium  to  reflect  the 
delay  between  the  date  a  credit  is 
earned  and  the  date  it  is  actually 
received. 

DOC  Position.  Under  section  771(6)(B) 
of  the  Act,  an  offset  is  allowed  for  "any 
loss  in  the  value  of  the  subsidy  resulting 
from  its  deferred  receipt  if  the  deferral  is 
mandated  by  Government  order."  In  the 
case  of  the  IPI  export  credit  premium,  no 
such  government  mandate  exists.  Delays 
in  a  company's  receipt  of  IPI  credits  are 
purely  administrative,  frequently  the 
result  of  a  company's  tardy  application 
for  the  benefit.  No  q/fset  is  allowed  in 
such  a  case. 

Comment  3.  Counsel  for  the 
government  of  Brazil  contends,  with 
respect  to  IPI  tax  rebates  under  Decree- 
Law  1547,  that  the  value-added  tax  or 
IPI  is  not  generally  applicable  in  Brazil 
and  that  the  rebate  of  this  tax  does  not 
confer  a  countervailable  benefit. 

DOC  Position.  We  disagree.  Although 
the  same  amount  of  IPI  tax  is  applied  to 
all  steel  products,  only  companies 
producing  certain  priority  products  and 
whose  expansion  projects  are 
government-approved  may  receive  the 
rebates.  Fabricators  of  steel  products, 
such  as  welded  pipe  and  tube 
manufacturers  who  purchase  coil,  are 
not  eligible  for  the  rebates.  Therefore, 
the  rebates  are  not  generally  available 
and  constitute  a  benefit  to  selected 
producers. 

Comment  4.  Respondents  argue  that 
since  IPI  tax  rebates  under  Decree-Law 
1547  are  paid  only  on  goods  sold  in  the 
domestic  market,  no  products  exported 


to  the  United  States  benefit  from  the 
rebate  and  therefore  no  subsidy  is 
conferred. 

DOC  Position.  We  are  countervailing 
these  rebates  because  receipt  thereof  is 
tied  to  investment  in  government- 
approved  projects.  Although  the  amount 
of  rebate  any  firm  receives  may  increase 
along  with  domestic  sales,  the  existence 
of  domestic  sales  does  not  guarantee 
that  a  rebate  will  be  received. 

Comment  5.  Counsel  of  Mannesmann 
contends  that  the  goverrmient  cf  Brazil's 
equalization  of  the  steel  companies'  tax 
liability  in  a  manner  that  encourages 
them  to  invest  in  and  modernize  their 
plants  is  not  a  reason  for  viewing 
Decree-Law  1547  as  a  subsidy 
mechanism,  and  cites  in  support  of  this 
contention  Article  14  of  the  Subsidies 
Code,  which  recognizes  that  domestic 
subsidies  in  developing  countries  should 
be  countervailed  only  where  the  nature 
of  the  net  benefit  is  clear  and  "unless 
nullification  or  impairment  of  tariff 
concessions  or  other  GATT  obligations 
is  found  to  exist  as  a  result  of  such 
subsidy." 

DOC  Position.  The  Subsidies  Code, 
including  Article  14.  does  not  preclude 
us  from  assessing  countervailing  duties 
against  domestic  subsidies,  when  the 
products  benefiting  from  those  subsidies 
are  causing  material  injury  to  a  domestic 
industry. 

Comment  6.  Counsel  for  Mannesmann 
also  claims  that  government 
intervention  in  the  economy  is  not  perse 
a  countervailable  subsidy  and  cites 
Article  11  section  3  of  the  Subsides  Code 
in  support  of  this  view. 

DOC  Position.  We  agree;  however, 
government  intervention  that  benefits 
exports  over  domestic  sales,  or  selected 
industries  or  firms  within  an  economy, 
may  confer  a  countervailable  subsidy 
and  does  in  this  case. 

Comment  7.  Respondents  claim  the 
Department  has  overstated  the  benefit 
from  the  income  tax  exemption  for 
export  earnings  by  using  the  nominal 
tax  rate  as  opposed  to  the  effective  tax 
rate  applicable  to  the  respondents, 
brazilian  tax  law  allows  corporations  to 
invest  26  percent  of  taxes  owed  into 
certain  specified  corporations  of  funds. 
Respondents  argue  this  provision  results 
in  an  effective  reduction  of  the  corporate 
income  tax  rate,  which  decreases  the 
benefit  from  the  income  tax  exemption. 

DOC  Position.  We  disagree.  We  could 
only  consider  an  adjustment  if  these  tax 
provisions  resulted  in  a  lower  benefit.  In 
this  case,  the  amount  a  company  invests 
does  not  decrease  the  amount  of  the  tax 
exemption  available  for  export  revenue. 
Therefore,  no  offset  is  appropriate. 

Comment  8.  Respondents  argue  that 
the  department  erred  in  valuing  the 


subsidy  arising  from  the  income  tax 
exemption  for  export  earnings  on  the 
basis  of  export  sales  rather  than  total 
sales.  Because  the  determining  factor  in 
a  firm's  eligibility  for  this  benefit  is  its 
overall  profitability  for  a  given  year,  the 
benefit  accrues  to  the  entire  operations 
of  the  firm  and  not  just  to  exports. 
Further,  an  income  tax  exemption 
calculated  on  this  basis  does  not  affect 
the  price  of  the  exported  product  only; 
rather,  it  must  have  a  general  effect  on 
all  prices,  both  domestic  and  export 

DOC  Position.  We  disagree.  When  a 
firm  must  export  to  be  eligible  for 
benefits  under  a  subsidy  program,  and 
when  the  amount  of  the  benefit  received 
is  tied  directly  or  indirectly  to  the  firm's 
level  of  exports,  that  program  confers  an 
export  subsidy.  The  fact  that  the  firm  as 
a  whole  must  be  profitable  to  benefit 
from  the  program  does  not  detract  from 
the  program's  basic  function  as  an 
export  subsidy.  Therefore,  the 
Department  will  continue  to  allocate  the 
benefits  under  this  program  over  export 
revenue  instead  of  total  revenue, 

Comment  9.  Counsel  for  the 
government  of  Brazil  argues  the  CIC- 
CREGE 14-11  circular  is  not  a 
government  program  and.  therefore, 
does  not  bestow  a  government  subsidy 
.  on  the  exportation  of  oil  country  tubular 
goods.  Respondents  argue  further  that 
the  CIC-CREGE 14-11  program  is 
consistent  with  commercial 
considerations,  since  the  costs  of  the 
program  are  covered  by  charges  payable 
by  the  recipients;  therefore,  under 
Annex  A  of  the  subsidies  Code, 
paragraphs  (j)  and  (k),  this  program  does 
not  confer  a  subsidy. 

DOC  Position.  We  disagree.  Our 
determination  that  the  CIC-CREGE  14- 
11  program  provides  countervailable 
benefits  is  based  on  (1)  the  fact  that 
under  Brazilian  law  the  Banco  do  Brasil, 
which  administers  this  program,  acts  as 
the  goverrmient  of  Brazil's  financial 
agent,  and  (2)  respondents'  failure  to 
demonstrate  that  the  program  does  not 
provide  preferential  loans  to  exporters. 
Our  uniform  practice  has  been  to 
calculate  a  subsidy  provided  under  a 
preferential  loan  program  by  comparing 
the  preferential  rate  to  the  benchmark 
interest  rate,  rather  than  to  the  cost  of 
the  funds  to  the  lender. 

As  previously  stated  in  our  notice  of 
"Final  Affirmative  Countervailing  Duty 
Determination"  regarding  Ceramic  Title 
from  Mexico  (47  FR  20012),  "(rjegardless 
of  what  effects  the  Illustrative  List  of 
Export  Subsidies  may  have  on  U.S.  law 
otherwise,  the  uniform  past  practice  on 
this  issue  in  comparison  with  the 
legislative  history  of  the  Trade  Act 
requires  us  to  calculate  the  bounty  or 
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grant  provided  under  a  preferential  loan 
program  on  the  basis  of  a  comparison 
between  the  preferential  rate  and  the 
commercially  available  rate  rather  than 
on  the  basis  of  a  comparison  with  the 
coat  of  funds  to  the  government." 

Comment  11.  Respondents  claim  that 
the  Department,  in  calculating  the 
subsidy  benefit  deriving  from 
preferential  short-term  loans, 
inappropriately  used  a  benchmark 
based  on  the  1963  national  average 
discount  rates  of  accounts  receivable  as 
published  in  Analite/Business  Trends. 
Counsel  contends  that  the  1982  interest 
rates  in  effect  on  the  date  of  the  loan 
should  be  used  in  calculating  the 
benchmark  instead. 

DOC  Position.  We  have  amended  our 
cakolations  by  using  the  1962 
benchmark  for  loans  taken  out  in  1962 
and  the  1963  benchmark  for  loans  taken 
out  in  1963. 

Comment  IZ  Respondents  contend 
that  the  Imposto  sdbre  Operagoes 
Fmanceiras  (lOF)  is  an  indirect  tax  on 
the  production  of  goods  for  export,  that 
the  exemption  of  loans  under  Resolution 
674  from  this  tax  is  not  a  subsidy,  and 
that  if  we  determine  that  Resolution  674 
fmancing  provides  a  subsidy,  we  should 
not  consider  this  exemption  as  part  of 
that  subsidy. 

DOC  Position.  We  disagree.  The  fact 
that  the  lOF  is  an  indirect  tax  paid  on 
domestic  financial  transactions  is 
irrelevant  Since  we  are  considering  the 
discounting  of  a  cruzeiro-denominated 
receivable,  a  transaction  upon  which  the 
lOF  is  paid,  as  the  commercial 
alternative  to  Resolution  674  loans,  it  is 
entirely  appropriate  that  we  include  the 
exemption  of  Resolution  674  loans  from 
the  lOF  as  part  of  the  subsidy  in  order  to 
measure  the  full  benefit  provided  under 
this  program. 

Comment  13.  Respondents  contend 
♦he  Department  improperly  used  an 
arithmetic  mean  rather  than  a  weighted- 
average  mean  to  establish  its  average 
benchmark,  which  does  not  reflect 
commercial  reality  because  it  fails  to 
relate  specific  discount  rates  to  specific 
loans. 

DOC  Position.  We  disagree.  We  have 
calculated  the  national  average 
commercial  short-term  benchmark  rate 
in  such  a  way  that  it  can  be  used  as  a 
benchmark  throughout  the  period  of 
investigation,  because  the  loans  we  are 
examining  were  taken  out  throughout 
the  period.  Calculating  the  average 
benchmark  by  weighing  each  of  the 
rates  by  the  volume  of  loans  taken  out 
at  that  rate  could  lead  to  understating 
the  value  of  the  preferential  loans. 

Comment  14.  Respondents  argue  that 
the  Department,  in  its  preliminary 
determination,  improperly  compared  an 


annualized  benchmark  with  loans  of 
less  than  one  year  in  valuing  the  subsidy 
benefit  received  &om  preferential  short- 
term  loans. 

DOC  Position.  We  disagree.  For 
purposes  of  the  preliminary 
determination,  we  adjusted  the  benefit 
to  reflect  the  actual  duration  of  each 
loan.  We  see  no  reason  to  modify  our 
calculations  for  purposes  of  this  final 
detenninatioQ. 

Comment  15.  Respondents  contend 
the  Department  should  take  into  account 
in  its  final  determination  Resolution  950 
of  the  Banco  Central  do  BrasiL  which 
changed  the  interest  rate  applicable  to 
Resolution  882  loans  from  monetary 
correction  plus  three  percent  to 
monetary  correction  plus  10-15  percent 
Coimsel  claims  this  would  be  consistent 
with  our  policy  to  recognize  program- 
wide  changes  occurring  after  the  period 
of  investigation  but  prior  to  our 
preliminary  determinatioa 

DOC  Position.  See  response  to 
Petitioner's  Comment  2 

Verification 

In  accordance  with  section  776(a]  of 
the  Act  we  verified  all  the  information 
used  in  making  our  final  determinations. 

Suspensioa  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act  on  September  12. 1984.  we 
instructed  the  US.  Customs  Service  to 
suspend  liquidation  of  all  entries  of  oil 
country  tubular  goods  from  Brazil  (49  FR 
35827).  As  of  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  the 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  this 
merchandise  will  continue  to  be 
suspended  and  the  Customs  Service 
shall  require  an  ad  valorem  cash  deposit 
or  bond  for  each  such  entry  of  this 
merchandise  as  follows: 


M«nufac1urar/produc«r>exporlec  ■    '"iEH?"' 
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This  suspension  will  remain  in  effect 
until  further  notice. 

rrc  NotificatioD 

In  accordance  with  section  705(d)  of 
the  Act  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 


information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  rrc  will  make  its  determination 
whether  these  imports  are  materially 
injuring,  or  threatening  material  injury 
to,  a  U.S.  industy  within  45  days  of  the 
publication  of  this  notice. 

If  the  rrc  determines  that  material 
injury  or  the  threat  of  material  injury 
does  not  exist,  this  proceeding  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  Customs  officera  to 
assess  a  countervailing  duty  on  oil 
country  tubular  goods  from  Brazil 
entered,  or  withdrawn  from  warehouse, 
for  consumption  after  the  suspension  of 
liquidation,  equal  to  the  net  subsidy 
amount  indicated  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

This  notice  is  published  pursuant  to 
section  705(d)  of  the  Act  (19  U.S.C. 
1671d(d)). 
WiUiaai  T.  Aichey, 

A  cting  Assistant  Secretary  for  Trade 
Administration. 

Noveinber  20. 1984. 

IFS  Doc  M-.n042  Filed  ll-a»-Mi  M6  aai)  , 
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Nationat  Oceanic  and  Atmospheric 
Administration 

New  England  Fishery  Management 
Council;  Public  Meetir>g  and  Public 
Hearing 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

ACTION:  Notice.  / 

summary:  The  New  England  Fishery 
Management  Council  will  convene  a 
public  meeting  and  a  public  hearing. 

Public  Meeting:  Discuss  reports  of  the 
enforcement,  foreign  fishing,  and 
groundfish  oversight  committees:  reports 
on  the  Mid-Atlantic  Council  meeting,  the 
Anchorage  conference.  Chairmen's 
planning  session.  Federal  assistance 
programs,  and  other  fishery 
management  and  administrative 
matters. 

Public  Hearing:  Discuss  and  consider 
the  redefinition  of  the  portion  of  the 
New  England  area  to  which  the  200,000 
bushel  surf  clam  quota  will  apply. 
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The  meeting  will  convene  on 
December  11, 1984  at  10  a.m.  and  will 
adjourn  at  approximately  2  p.m.  The 
hearing  will  convene  also  on  December 
11. 1984  at  approximately  11:30  a.m.  and 
will  adjourn  at  approximately  noon. 

The  meeting  and  hearing  will  take 
place  at  the  King's  Grant  Inn,  Danvers. 
MA.  For  further  information,  contact 
Douglas  G.  Marahall,  Executive  Director. 
New  England  Fishery  Management 
Council,  Suntaug  Office  Park,  5 
Broadway  (Rte.  1),  Saugus.  MA  01906: 
telephone:  (617)  231-0422. 

Dated:  November  20, 1964. 
Ricbsfd  B.  Ros, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 
|FK  Doc  M-3UII7  FU«d  ll-2»-M;  M>  ami 
BlUJNOCODe  MW-St-M 


North  Pacific  Fishery  Management 
Council;  Public  Meeting 

aqcncy:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
action:  Notice. 


;  The  North  Pacific  Fishery 
Management  Council's  Gulf  of  Alaska 
Groundfish  Plan  Team  has  tentatively 
scheduled  a  public  meeting  for 
December  13-14, 1984,  in  Juneau.  AK.  at 
the  Regional  Office  of  the  National 
Marine  Fisheries  Service,  Room  461. 
beginning  at  11  a.m.  on  December  13. 
The  Team  will  review  and  prioritize 
1985  management  proposals  for  the  Gulf 
of  Alaska.  A  conference  call  may  be 
used  instead  of  this  meeting  if,  due  to 
the  number  and  variety  of  proposals,  a 
team  meeting  is  not  warranted.  For 
further  information,  contact  Steve  Davis. 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage. 
AK:  telephone:  (907)  274-4563. 

Dated:  November  15, 1984. 
Richaid  B.  Roe, 

Director,  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

\n  Doc.  S4-31038  Filed  11-26-64:  •:4S  Btnl 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  ttie  Restraint  Limit  for 
Certain  Man-Made  Fiber  Apparel 
Products,  Produced  or  Manufactured 
in  ttie  Repul>Mc  of  Korea 

November  20, 1984 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 


Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
20, 1984.  For  further  information  contact 
Ross  Arnold,  International  Trade 
Specialist  (202)  377-4212. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  1, 1962.  as  amended,  between 
the  Govenunents  of  the  United  States 
and  the  Republic  of  Korea  provides  for 
10  percent  shift  between  the  parts  of 
Category  640,  i.e.,  man-made  fiber  dress 
shirts  in  Category  640-D  and  man-made 
fiber  shirts,  other  than  dress  shirts  in 
Category  640-O,  produced  or 
manufactured  in  Korea  and  exported 
during  1984.  Under  the  terms  of  the 
bilateral  agreement,  as  amended,  and  at 
the  request  of  the  Government  of  the 
Republic  of  Korea,  shift  in  the  amount  of 
227,459  dozen  is  being  applied  to 
increase  the  limit  for  Category  640-O  to 
2,615.450  dozen.  The  limit  for  Category 
640-D  is  being  decreased  by  227,459 
dozen  to  3,539,214  dozen  to  account  for 
the  shift. 

A  description  of  the  textile  categories 
in  terms  of  TSUSA  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30, 1963 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  and 
July  16. 1964  (49  FR  28754). 
Walter  C  Lenahan, 

Cbairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  20, 1984. 

Committee  for  tiie  Implementation  of  Textile 
Agreement* 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC. 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  13. 1983.  which 
established  import  restraint  limits  on  certain 
categories  of  cotton,  wool  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  the  Republic  of  Korea  and 
exported  during  1984. 

Effective  on  November  20. 1984.  the 
directive  of  December  13, 1984  is  hereby 
further  amended  to  include  the  following 
amended  restraint  limits  for  man-made  fitier 
textile  products  in  parts  of  Category  640: 


•m    CaMgory    640.    onty    TSUSA    oumbare    379J130. 
378  3342.  srb  963S.  3799S40.  37«.9a80 
'  m  Cawgory  640.  al  TSUSA  WMWtaw  m  ma  caMgoiy 
-       tm  tookMi  2  I " 
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*  Tvw  faattatnt  hnvls  hava  no^  baan  adjualad  lo 
■npom  exportad  alMr  Oaoambar  31.  1963. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553. 

Sincerely. 
Waller  C  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FK  Doc  M-308S7  F1M  11-M-M:  6>U  tm] 
SKUNQCOOC  MtO-OK-H 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secratary 

Defense  Intelligence  Agency  Scientific 
Advisory  Committee;  Cloeed  Meeting 

SUMMAinr:  Pursuant  to  the  provisions  of 

subsection  (d)  of  section  10  of  Pub.  L 

92-463,  as  amended  by  section  5  of  Pub. 

L.  94-409,  notice  is  hereby  given  that  a 

closed  meeting  of  a  panel  of  the  DIA 

Scientific  Advisory  Committee  has  been 

scheduled  as  follows. 

DATE:  10  December  1984.  9:00  a.m.  to 

5:00  p.m. 

address:  The  DIAC.  Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Harold  E.  Linton,  USAF, 
Executive  Secretary,  DIA  Scientific 
Advisory  Committee,  Washington,  D.C 
20301  (202/373-4930). 
SUPM^MENTARY  INFORMATION:  The 
entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l).  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  future 
initatives  in  emergency  planning. 

Dated:  November  20. 19S4. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer 
Deportment  of  Defense. 

|FK  Doc  M-XaeS  FIM  ll-aS-M;  8:45  aa| 
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Public  Information  Collection 
Requirement  SulHnltted  to  0MB  for 
Review 

action:  Public  Information  Collection 

Requirement  Submitted  to  OMB  for 

Review. 

SUMMARY:  The  Department  of  Defense 

has  submitted  to  OMB  for  review  the 

following  proposal  for  the  collection  of 

information  under  the  provisions  of  the 
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Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  the  uses  to  be  made  of  the 
information  collected;  (4]  Type  of 
Respondent:  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  to  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

New 

Reference  Contact  Letter  DIS  FL  4 

The  Defense  Investigative  Service 
(DIS)  is  responsible'  for  conducting 
personnel  security  investigations  (PSI's) 
to  determine  an  individual's  suitability 
for  a  position  of  trust.  This  form  is  used 
to  contact  references  not  readily 
available  for  interview  so  that  an 
appointment  may  be  made  to  personally 
interview  the  reference  to  elicit 
information  concerning  the  loyalty, 
character,  and  reliability  of  the  person 
being  investigated  to  determine  his  or 
her  suitability  for  such  a  position. 

Individuals 
Responses  22.500 
Burden  hours  1,800 

AOORESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building.  Washington,  DC  20503, 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Office,  WHS/DIOR,  Room 
IC535,  The  Pentagon,  Washington,  DC 
20301-1155.  telephone  (202)  694-0187. 

SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  Fred  A. 
Schonert,  Defense  Investigative  Service. 
Administrative  Services  Division,  V0240, 
1900  Half  Street,  SW,  Washington,  DC 
20324-1700,  telephone  (202)  693-0881. 
Patrida  H.  Means, . 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
November  20, 1984. 

|FR  Doc  M-aOBM  Filed  n-2»-a4: 1:45  «m| 
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Defense  Science  Board  Task  Force  on 
Soviet  Impreciseiy  Located  Targets 
for  Strategic  Systems;  IMeeting 

action:  Notice  of  Advisory  Committee 
Meeting. 


summary:  The  Defense  Science  Board 
Task  Force  on  Soviet  Imprecisely 
Located  Targets  for  Strategic  Systems 
will  meet  in  closed  session  on  3-4 
January  1985  in  the  Pentagon,  Arlington, 
Virginia  and  on  28-29  January  1985  at 
Strategic  Air  Command,  Omaha, 
Nebraska. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  continue 
their  study  on  how  to  hold  Soviet 
imprecisely  located  targets  at  risk. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  92-463,  as  amended  (5  U.S.C. 
App.  n.  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1982).  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 

Dated:  November  20, 1984. 

Patrida  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

|FR  Doc.  M-aaen  Filed  11-26-M:  S:45  eml 
iNJJNQ  COM  M1»41-H 

Defense  Science  Board  Taste  Force  on 
Chemical  Warfare  and  Biological 
Defense;  Meetings 

action:  Notice  of  Advisory  Committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Chemical  Warfare  and 
Biological  Defense  will  meet  in  closed 
session  on  20-21  December  1984  at  the 
ANSER  Corporation,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  progress  in 
chemical  warfare  and  biological  defense 
since  the  1980  DSB  Summer  Study  on 
Chemical  Warfare  and  Changes  in  the 
chemical/biological  threat  environment. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  92-463,  as  amended  (5  U.S.C. 
App.  II,  1982}),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1982).  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 


Dated:  November  20. 1984. 
Patrida  H.  Means. 

OSD  Federal  Register  Liaison  Officetf 
Department  of  Defense. 

|FR  Doc^  30870  Filed  11-2S-M:  MS  am) 
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Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
Applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Revision 

DIS  Courtesy  Letter  DIS  FL  2a  and  2b 

The  Defense  Investigative  Service 
(DIS)  is  responsible  for  conducting 
personnel  security  investigations  (PSI's) 
to  determine  an  individual's  suitability 
for  a  position  of  turst.  This  form  is  sent 
to  references  interviewed  by  the  agent 
as  a  follow-up  device  to  ascertain  the 
professionalism  and  integrity  of  the 
investigator  workforce.  The  information 
collected  serves  to  identify  problem 
areas,  the  investigation  of  which  may 
lead  to  administrative,  disciplinary,  or 
additional  training  actions. 

Individuals 
Response  12,000 
Burden  hours  1,200 

ADDRESS:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget.  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503, 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR,  Room 
1C535.  The  Pentagon,  Washington.  DC 
20301-1155.  telephone  (202)  694-0187. 

SUPPLEMENTARY  INFORMATION:  A  copy 

of  the  information  collection  proposal 
may  be  obtained  from  Mr.  Fred  A, 
Schonert.  Defense  Investigative  Service. 
Administrative  Services  Division,  V0240. 
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1900  Half  street.  SW.  Washington.  DC 
20324-1700.  telephone  (202)  693-0681. 

Patrida  H.  Msans. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
Novei^ber  20, 1984. 

int  Doc  M-XMU  Piled  ll-ia-Bi:  fttS  ajaj 
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Department  of  ttie  Air  Force 

Public  information  Collection 
Requirement  to  OMB  for  Review 

action:  Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review. 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

New 

AFROTC  Preapplicant  Questionruiaire 

(AFROTC  Form  61) 

lie  questionnaire  is  needed  to  gather 
information  necessary  to  identify   ^ 
potentially  qualified  applicants  for  an 
AFROTC  scholarship.  By  serving  as  an 
initial  screening  device,  this 
questionnaire  will  enable  the  Air  Force 
to  lower  the  number  of  scholarship 
application  booklets  being  printed  from 
400,000  to  50.000.  This  will  result  in  an 
estimated  annual  savings  of  $66,000. 
High  School  Students  or  Graduates 

between  the  Ages  of  16  and  21 
Responses  40,000 
Burden  hours  4,000 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington.  DC  20.S03 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer.  WHS/DIOR.  Room 
10535,  The  Pentagon.  Washington.  DC 
20301-1155,  telephone  (202)  694-0187. 
SUPPLEMENTARY  INFORMATION:  A  copy 

of  the  information  collection  proposal 


may  be  obtained  from  Major  J.D.  Hogan, 
HQ  USAF/MPPE  The  Pentagon, 
Washington,  DC  20330-5060,  telephone 
(202)  e9S-03ia 
Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

November  Vi,  1984. 
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Department  of  the  Army 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent:  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded:  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

New 

Need  Assessment  Survey 

Opinions  and  attitudes  of  soldier's 
dependents  toward  the  facilities  and 
services  provided  on  the  military  base  at 
Panama  will  be  surveyed.  Survey  results 
will  be  used  to  improve  base  facilities 
and  services. 

Individuals  or  households 
Responses  500 
Burden  hours  100 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building.  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer.  WHS/DIOR.  Room 
1C535.  The  Pentagon,  Washington,  DC 
20301-1155,  telephone  (202)  694-0187. 

SUPPLEMENTARY  INFORMATION:  A  COpy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  David  O. 
Cochran,  DAIM-ADI,  Room  1D667.  The 
Pentagon.  Washington,  DC  20301, 
telephone  (202)  695-5111. 


Dated:  November  20, 1964. 
Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense.. 
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Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission:  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable:  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

New 

International  Military  Student 

Information,  DD  Form  2339 

Information  required  by  U.S.  Military 
Schools  in  advance  of  and  during 
attendance  to  assure  integration  of 
International  Military  Students  into  U.S. 
Military  Academic  environment 

Individuals 
Responses  15.000 
Burden  hours  7,500 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget  Desk 
Officer.  Room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR,  Room 
1C535,  The  Pentagon,  Washington,  DC 
20301-1155,  telephone  (202)  694-0187. 
SUPPLEMENTARY  INFORMATION:  A  COpy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  David  O. 
Cochran,  DAIM-ADI,  Room  1D667.  The 
Pentagon.  Washington,  DC  20301. 
telephone  (202)  695-5111. 

Dated:  November  20, 1984. 
Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
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Public  Infonnatlon  Collection 
Requirement  Submitted  to  OMB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission:  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  use  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Extension 

Application  for  the  US  Army  Health 
Professions  Scholarship  Program,  DA 
Form  4628 

The  application  for  the  US  Army 
Health  Professions  Scholarship  Program 
is  part  of  the  information  reviewed  in 
the  competitive  selection  process. 

Individuals 
Responses  2,000 
Burden  hours  2,000 

AOORESSCS:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desli 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503 
and  Mr.  Daniel  |.  Vitiello.  DoD 
Clearance  Officer,  WHS/DIOR.  Room 
1C535.  The  Pentagon,  Washington,  DC 
20301-1155.  telephone  (202)  694-0187. 

SUPPLEMENTAL  INFORMATION:  \  copy  of 
the  information  collection  proposal  may 
be  obtained  from  Mr.  David  O.  Cochran, 
DAIM-ADI.  Room  1D667,  The  Pentagon. 
Washington,  DC  20301.  telephone  (202) 
695-5111. 

Dated:  November  20. 1964. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
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Department  of  tt>e  Navy 

Proposed  U.S.  Navy  Carrier  Battle 
Group  Homeporting  in  ttte  Puget 
Sound  Area,  Wastiington  State;  Public 
Hearing  and  Availability  of  the  Draft 
Environmental  Impact  Statement  (EIS) 

The  U.S.  Navy  pursuant  to  the 
National  Environmental  Policy  Act  of 
1960  (NEPA),  the  Council  on 
Environmental  Quality  Regulations  (43 
CFR  Part  1500),  has  prepared  and  filed 
with  the  U.S.  Environmental  Protection 
Agency,  a  draft  Environmental  Impact 
Statement  (DEIS)  for  the  proposed 
Carrier  Battle  Group  homeporting  in  the 
Puget  Sound  Area,  Washington.  The 
DEIS  has  been  distributed  to  various 
Washington  state  and  local  agencies. 
Federal  agencies,  affected  Indian  tribal 
organizations,  interest  groups,  media, 
interested  individuals  and  public 
libraries.  Copies  of  the  DEIS  may  also 
be  viewed  during  weekdays  (12:00 
noon — 6:00  p.m.)  in  the  lobby  of  the 
Snonomish  County  Administration 
Building.  3001  Rockefeller  Avenue, 
Everett,  Washington  through  January  14, 
1985. 

A  public  hearing  to  inform  the  pubic 
of  the  study's  findings  and  to  solicit 
comments  on  the  Navy's  proposed 
homeport  facility  will  be  held  at  the 
following  location: 
Snonmish  County  Administration 

Building  Auditorium,  3001  Rockefeller 

Avenue.  Everett,  Washington 
Dates  and  Times:  Tuesday,  December 

14, 1984,  7:00  p.m.  to  approximately 

12:30  A.M. 

The  hearing  will  be  chaired  by  the 
U.S.  Navy  in  accordance  with  the 
National  Environmental  Policy  Act. 
Council  of  Environmental  Quality 
regulations. 

ThftU.S.  Navy  will  apply  for 
construction  permits  following  the 
decision  by  the  Secretary  of  the  Navy  on 
the  proposed  action.  All  interested 
parties  are  invited  and  urged  to  be 
present  or  represented  at  this  meeting. 
This  includes  representatives  of  Federal 
and  non-Federal  agencies;  commericial. 
business,  industrial,  transportation,  and 
utilities  agencies;  civic,  ecological,  and 
environmental  groups,  fish  and  wildlife 
organizations;  interested  and  concerned 
citizens  and  other  interests.  All  parties 
will  be  afforded  full  opportunity  to 
express  their  views,  but  in  order  to 
allow  all  an  opportunity  to  speak, 
statements  will  be  limited  to  8  minutes. 
If  longer  statements  are  to  be  presented, 
they  should  be  delivered  in  writing 
either  at  the  hearing  or  mailed  to  the 


office  listed  below  and  summarized  at 
the  public  hearing. 
Commander 
Naval  Base,  Seattle 

Code  02  Homeporting  Office 
Seattle,  WA  98115 

Oral  statements  will  be  heard  and 
transcribed  by  a  stenographer,  but  for 
accuracy  of  record  all  statements  should 
be  submitted  in  writing.  All  statements, 
both  oral  and  written,  will  become  part 
of  the  official  record  on  this  study. 

The  public  hearing  will  be  reported 
verbatim.  Copies  of  the  transcript  of  the 
proceedings  may  be  purchased  from  the 
Navy.  The  cost  of  a  copy  will 
correspond  directly  to  the  number  of 
pages  enclosed  within  the  transcript. 

Final  decision  on  the  proposed  plans 
will  be  made  only  after  full 
consideration  is  given  to  the  views  of 
responsible  agencies,  groups  and 
citizens. 

Written  statements  will  be  accepted 
until  December  21, 1984. 

Questions  concerning  this  pubic 
notice  may  be  directed  to  Mr.  Ed 
Likjanowicz  at  206-526-3073/4/5. 

Dated:  November  20. 1984. 

William  F.  Rom.  |r.. 

LT.  /AGC.  IJSrjR,  Federal  Register  Liaison 
Officer 
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Hampshire  Instruments,  Inc.;  Intent  To 
Grant  Limited  Exclusive  Patent 
License 

The  Department  of  the  Navy  hereby 
gives  notice  of  intent  to  grant  to 
Hampshire  Instruments.  Inc.,  a 
corporation  of  the  State  of  New  York,  a 
revocable,  nonassignable,  limited 
exclusive  license  for  ten  (10)  years  to 
practice  the  Government-owned 
invention  described  in  U.S.  Patent  No. 
4,184,078  entitled  "Pulsed  X-Ray 
Lithography"  issued  January  15,  1980; 
inventors:  David  J.  Nagel  and  Martin  C. 
Pef.kerar. 

This  license  will  be  granted  unless 
within  60  days  from  the  date  of  this 
notice  written  objections  to  this  grant 
along  with  supporting  evidence,  if  any, 
are  received  by  the  Office  of  Naval 
Research  (Code  302),  Arlington,  VA 
22217. 

For  further  information  concerning 
this  notice,  contact:  Dr.  A.  C.  Williams, 


Federal  Register  /  Vol.  49,  No.  229  /  Tuesday.  November  27,  1984  /  Notices  46581 


Staff  Patent  Adviser,  Office  of  Naval 
Research  (Code  305),  Ballston  Tower 
No.  1,  800  N.  Quincy  Street,  Arlington, 
VA  22217,  Telephone  No.  (202)  696-4005. 

Dated:  November  21, 1984. 
Dennis  Gonzalez, 

Lieutenant.  /AGC,  U.S.  Nava J  Reserve, 
Alternate  Federal  Register  Liaison  Oficer. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

International  Research  and  Studies 
Program;  Application  Notice  for  New 
Awards  and  for  Noncompeting 
Continuations  for  Fiscal  Year  1985 

Applications  are  invited  for  new 
awards  and  for  noncompeting 
continuation  awards  under  the 
International  Research  and  Studies 
Program  for  Fiscal  Year  (FY)  1985. 

Authority  for  this  program  is 
contained  in  section  605(a)  of  Title  VI  of 
the  Higher  Education  Act  of  1965,  as 
amended  (20  U.S,C.  1125(a)), 

The  International  Research  and 
Studies  Program  provides  funds  to 
qualified  public  and  private  agencies, 
organizations,  institutions,  and 
individuals  to  conduct  research 
designed  to  improve  and  strengthen 
instruction  in  modern  foreign  languages, 
area  studies,  and  other  related  fields 
needed  to  provide  full  understanding  of 
the  places  in  which  those  languages  are 
commonly  used. 

Closing  dates  for  transmittal  of 
applications:  1.  An  application  for  a 
NEW  grant  must  be  mailed  or  hand 
delivered  by  January  25, 1985.  (84,017A) 

2.  An  application  for  a 
NONCOMPETING  CONTINUATION 
grant,  to  be  assured  of  consideration  for 
funding,  should  be  mailed  or  hand 
delivered  by  February  15, 1985.  If  an 
application  is  late,  the  Secretary  may 
lack  sufficient  time  to  review  it  with 
other  noncompeting  continuation 
applications  and  may  decline  to  accept 
it.  (84.107B) 

Applications  delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.017A  or  84.017B, 
International  Research  and  Studies 
Program,  Washington,  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailng  stamped  by  the  U.S.  Postal 
Service. 


(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  the  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  for  a  new  award  will 
be  notified  that  its  application  will  not 
be  considered. 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  5673,  Regional  Office  Building  3, 
7th  and  D  Streets,  SW.,  Washington. 
D.C. 

The  application  Control  Center  will 
accept  a  hand  delivered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand  delivered 
will  not  be  accepted  by  the  Application 
Control  Center  after  4:30  p.m.  on  the 
closing  date. 

Eligible  applicants:  for  the 
International  Research  and  Studies 
Program  eligible  applicants  include 
public  and  private  agencies, 
organizations,  and  institutions,  as  well 
as  individuals. 

Program  information:  Continuation 
awards.  Information  regarding  the 
continuation  of  a  noncompeting  award 
is  contained  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  34  CFR  75,253. 

Program  information:  New  awards. 
Applications  for  new  awards  will  be 
evaluated  in  accordance  with  the 
selection  criteria  contained  in  the 
regulations  for  this  program  (34  CFR 
660.31  through  660.35).  New  projects 
may  be  proposed  for  a  period  of  from 
one  to  three  years.  An  applicant 
requesting  support  for  more  than  one 
year  must  provide  a  budget  breakdown 
and  proposed  scope  of  work  for  each 
additional  year. 

Funding  priorities:  The  regulations 
governing  the  International  Research 
and  Studies  Program  (34  CFR  660.34) 
provide  for  the  establishment  of  funding 
priorities  by  the  Secretary  in  any  given 
year.  For  FY  1985.  the  Secretary  has 
established  funding  priorities  for  new 
awards  for  research  in  the  following 
areas: 


(1)  The  use  of  computers  for  improving 
foreign  language  instruction. 

(2)  Foreign  language  acquisition. 

(3)  Improved  teaching  methodologies 
for  foreign  languages. 

(4)  Foreign  language  proficiency 
testing. 

(5)  Instructional  materials 
development  for  uncommonly  taught 
languages. 

In  preparing  an  application  in  the  area 
of  instructional  materials  development 
for  uncommonly  taught  languages, 
applicants  for  new  awards  should 
consult  the  report.  A  Survey  of  Material 
Development  Needs  in  the  Less 
Commonly  Taught  Languages  in  the 
United  States,  published  by  the  Center 
for  Applied  Linguistics.  3520  Prospect 
Street.  NW.  Washington,  D.C.  20007. 
Telephone:  (202)  298-9292.  The 
Secretary  consults  this  report  in 
determining  priorities  for  instructional 
materials  development  for  unconunonly 
taught  languages.  The  report  is  also 
available  through  the  Educational 
Resources  Information  Clearinghouse 
(ERIC),  Telephone:  (202)  254-5500. 

Available  funds:  It  is  anticipated  that 
approximately  $1,500,000  will  be 
available  for  the  International  Research 
and  Studies  Program  in  FY  1985.  In 
addition,  it  is  expected  that 
approximately  $80,000  in  funds  from  the 
Fiscal  Year  1984  special  foreign  currency 
appropriation,  which  are  available  until 
expended,  will  be  available  for  this 
program  in  Fiscal  Year  1985.  These 
funds  could  support  approximately  25 
new  grants  and  10  noncompeting 
continuation  awards  at  an  average  cost 
of  $45,000. 

These  estimates  do  not  bind  the 
Department  of  Education  to  a  specific 
number  of  grants  or  to  the  amount  of 
any  grant,  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

Application  forms:  Application  forms 
and  program  information  packages  will 
be  available  for  mailing  by  December  5, 
1984.  They  may  be  obtained  by  writing 
to  the  Center  for  International 
Education.  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education,  (Room  3923,  ROB-3),  Mail 
Stop  3308,  400  Maryland  Avenue,  SW.. 
Washington.  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package. 

(Approved  under  Office  of  Management  and 
Budget  Control  Number  1840-0068) 

The  program  information  package  is 
intended  to  aid  applicants  applying  for 
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assistance  under  this  competition. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  competition. 

The  Secretary  urges  that  applicants 
not  submit  information  that  is  not 
requested. 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
International  Research  and  Studies 
Program.  34  CFR  Parts  655  and  660. 

(b)  Education  Department  General 
Administrabve  Regulations  (EDGAR),  34 
CFR  Parts  74,  75.  77,  and  7a 

Further  information:  For  further 
information  contact  Robert  R.  Dennis, 
Program  Manager,  International 
Research  and  Studies  Program,  Center 
for  International  Education,  (Room  3928, 
ROB-3].  400  Maryland  Avenue.  SW.. 
Washington,  DC.  20202.  Telephone: 
(202)  245-9425. 

(20  U.S.C.  1125) 

(Catalog  of  Federal  Dompstic  Assistance  No. 

84-017.  Internationa!  Research  and  Studies 

Program) 

Dated:  November  20.  1964. 
TJI.  Ben, 

Secretary  of  Education. 

|FR  Doc  M-M950  Filed  11-2B-M:  K4S  (nl 
MJJNQ  COOC  4000-01-11 


College  Housing  Program;  Closing 
Date  for  Transmittal  of  Proposals  for  a 
Prepayment  Discount  Under  the 
College  Housing  Program 

Educational  institutions  that  have 
outstanding  college  housing  loans  and 
that  wish  to  apply  for  a  prepayment 
discount  under  the  College  Housing 
Program  are  invited  to  submit  a  proposal 
for  a  discount  to  the  Secretary  of 
Education. 

This  program  is  authorized  under  Title 
IV  of  the  Housing  Act  of  1950  (12  U.S.C. 
1749-1749d).  Under  section  306  of  the 
Department  of  Education  Organization 
Act  (Pub.  L  96-88),  administration  of  the 
College  Housing  Program  was 
transferred  from  the  Secretary  of 
Housing  and  Urban  Development  to  the 
Secretary  of  Education  (20  U.S.C.  3446). 

Section  308  of  the  Department  of 
Education  Appropriation  Act.  1985 
amended  section  402(c)  of  the  Housing 
Act  of  1950  to  allow  the  Secretary  to 
accept,  prior  to  October  1, 1985, 
discounted  prepayments  on  outstanding 
loans. 


Closing  Date  for  Transmittal  of 
Proposals 

Proposals  must  be  mailed  or  hand 
delivered  in  accordance  with  the 
following  schedule: 


By  4:30  PM  on 


Osownbw  29.. 

January  16. 

FaOnaiy  13.._ 

March  13. 

Aort  17 

Uay  IS 


12- 
17.. 


14.. 


1S- 


Daoambar  1964. 
January  1965 
Fibiuary  1965 
March  1965 

Apit  iges 

Uay  1066 
Junai9e5 
July  1965 
Augual  1965 
SapMn*ar  lOOS. 


Prepayment  must  be  made  by  close  of 
business  (COB)  on  the  last  business  day 
of  the  month  if  the  institution  wishes  to 
use  the  interest  rate  for  that  month  in 
the  proposal.  Further  information  about 
prepayments  is  included  under 
"Supplemental  Information". 

Proposals  Delivered  by  Mail 

A  proposal  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Attention:  Division  of  Grants 
and  Loans  Management  LTnfant  Plaza. 
P.O.  Box  23471.  Washington.  DC  20026. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
Postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  a  proposal  is  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark,  or 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Institutions  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

Institutions  are  encouraged  to  use 
registered  or  at  least  Hrst-class  mail. 

Each  late  applicant  will  be  notified 
that  its  proposal  will  not  be  considered 
in  that  month.  Unless  the  institution 
notifies  the  U.S.  Department  of 
Education  of  its  intent  to  withdraw  from 
the  discount  program,  the  proposal  will 
be  considered  during  the  following 
month. 


Proposals  Delivered  by  Hand 

A  proposal  that  is  hand  delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  Division  of  Grants  and  Loan 
Management.  Room  3671,  Regional 
Office  Building  3,  7th  and  D  Streets. 
SW..  Washington,  D.C.  between  8:00 
a.m.  and  4:30  p.m.  (Washington,  D.C. 
time)  daily  except  Saturday,  Sunday  or 
Federal  Holidays.  Proposals  will  not  be 
accepted  after  4:30  p.m.  on  the  closing 
date. 

Program  Informatioa 

This  limited  invitation  is  solely  for 
prepayment  of  outstanding  college 
housing  loans.  The  applicable 
regulations  specify  requirements  for 
prepayment  of  outstanding  loans  and  for 
determining  the  actual  amount  that  must 
be  prepaid  under  a  formula.  The 
Secretary  determines  whether  to  award 
a  discount  based  on  these  requirements, 
including  the  requirement,  that  the 
discount  be  in  the  best  Hnancial 
interests  of  the  Government. 

Supplemental  Infonnation 

There  is  no  standard  form  for  a 
proposal.  However,  a  proposal  for  a 
prepayment  discount  should  be 
submitted  and  signed  by  an  authorized 
official  of  the  institution,  should  reflect 
the  information  necessary  for  the 
Secretary  to  award  a  discount  under  the 
applicable  regulations,  and  should  also 
contain  the  following  information — 

•  If  the  institution  intends  to  use 
funds  on  deposit  in  reserve  accounts 
that  were  established  for  the  building 
originally  financed  by  the  loan  or  for 
loan  payments,  it  must  also  request  that 
the  Department  grant  the  institution 
permission  to  use  such  funds  for 
prepayment; 

•  For  loans  that  are  evidenced  by 
bonds  issued  under  a  trust  indenture  (or 
similar  instrument),  a  statement  that  the 
trustee  under  the  indenture  (or  similar 
instrument)  has  verified  the  outstanding 
balance  of  the  loan  to  be  discounted; 

•  The  exact  date  the  institution  will 
submit  its  prepayment  to  the  Secretary; 
and, 

•  The  construction  project  number  for 
the  loan  and  a  description  of  the 
building  Hnanced  by  the  loan. 

The  Department  encourages  each 
institution  that  proposes  to  submit  a 
discounted  prepayment  for  loans  that 
are  evidenced  under  a  trust  indenture 
(or  similar  instrument)  to  consult 
directly  with  the  trustee  institution  with 
respect  to  the  execution  of  appropriate 
forms  for  releasing  or  cancelling 
mortgages  or  liens  that  secure  payment 
of  the  loan.  In  addition,  to  the  extent 
that  several  loans  are  evidenced  by  the 
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issuance  of  one  bond  under  a  trust 
indenture,  an  institution  that  wishes  to 
prepay  only  one  of  the  loans  should  seek 
the  advice  of  the  trustee  as  to  the 
appropriate  documents  and  forms  for 
separating  the  loans  for  prepayment 
pruposes.  The  Department  anticipates 
that  separating  loans  for  prepayment 
purposes  will  necessitate  the  execution 
of  collateral  documents  such  as  a 
supplemental  to  an  indenture.  All 
appropriate  forms  that  the  Department 
might  require  a  Trustee,  as  bondholder, 
to  execute  should  be  submitted  with  the 
proposal. 

Each  institution  that  submits  a 
proposal  should  calculate  the  amount  it 
must  prepay  under  the  formula  reflected 
in  the  applicable  regulations.  The 
Department  encourages  prepayment 
directly  to  the  Department  of  Treasury 
by  electronic  transfer  but  will  accept 
prepayment  by  a  certified  check  to  the 
Federal  Reserve  Bank  in  Richmond. 
Virginia.  Institutions  are  advised  that 
full  prepayment  is  required.  Applicable 
interest  rates  for  prepaying  college 
housing  loans  are  determined  by  the 
certified  Treasury  interest  rate  for  the 
month  in  which  the  prepayment  is  made. 
If  an  institution  wishes  to  use  a 
Treasury  interest  rate  for  any  given 
month,  the  institution  has  until  4:45  PM 
Eastern  Standard  Time  on  the  last 
business  day  of  that  month  to  submit  its 
prepayment. 

No  partial  payments  may  be  used  to 
receive  a  prepayment  discount  under  the 
legislation.  Institutions  that  do  not 
prepay  in  full  or  undercalculate  the 
prepayment  do  so  at  the  risk  of  rejection 
of  the  proposal.  If  time  and  resources 
permit,  the  Secretary  notifies  institutions 
that  have  submitted  underpayments. 

The  Secretary  reviews  all  prepayment 
calculations  done  by  institutions.  If  an 
institution  overcalculates  and  submits 
an  overpayment,  the  overpaid  amount 
will  be  returned  to  the  institution  unless 
the  institution  wishes  the  Secretary  to 
apply  the  overpaid  amount  to  other 
indebtedness  to  the  Department.  Once  a 
proposal  has  been  tentatively  accepted, 
the  Department  will  execute  an 
agreement  with  the  institution.  The 
agreement  would  principally  reiterate 
the  statutory  and  regulatory 
requirements  for  a  prepayment  discount; 
however,  it  is  possible  that  terms  of  the 
agreement  may  vary  from  institution  to 
institution  depending  on  the  particular 
facts  involved. 

Applicablu  Regulations 

The  final  regulations  applicable  to 
discounted  prepayments  of  College 
Housing  Loans  (34  CFR  614.63)  were 
published  in  the  July  17, 1984  issue  of  the 
Federal  Register.  (49  FR  29018-29022). 


This  program  is  listed  in  other 
regulations  promulgated  by  the 
Secretary  (34  CFR  Part  79)  as  subject  to 
intergovernmental  review  requirements 
imposed  by  section  204  of  the 
Demonstration  Cities  and  Metropolitan 
Development  Act  of  1966.  The  objective 
of  these  requirements  and  Executive 
Order  12372,  which  implements  these 
requirements,  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
State  and  local  processes  for  State  and 
local  government  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 
However,  the  limited  discount  program 
offered  by  the  Secretary  is  not  subject  to 
section  204  because  no  financial 
assistance  for  capital  construction  is 
awarded. 

Further  Information:  For  further 
information  contact  John  K.  Uchima, 
Chief,  Loan  Management  Branch, 
Di\'i8ion  of  Grants  and  Loan 
Management,  Department  of  Education, 
P.O.  Box  23471,  Washington.  D.C.  20026. 
Telephone:  (202)  755-1843. 

(12  U.S.C.  1749-1749d) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.142  College  Housing  program) 

Dated:  November  21, 1984. 
Edward  M.  Elmendorf, 
Assistant  Secretary  for  Postsecondary 
Education. 
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National  Advisory  Council  on  Women's 
Educational  Programs;  Meeting 

agency:  National  Advisory  Council  on 
Women's  Educational  Programs, 
Education. 


action:  Notice  of  meeting. 


summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of 
meeting  of  the  National  Advisory 
Council  on  Women's  Educational 
Programs  Executive  Committee.  The 
agenda  will  include  planning  Council 
activities  for  the  upcoming  forums  on 
women  in  non-traditional  fields  and 
personnel  matters.  This  notice  also 
describes  the  function  of  the  Council. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  and  that  a 
portion  of  the  meeting  will  be  closed. 


DATE  December  3. 1984.  7:30  p.m.  to  8:00 
p.m.  open  session;  closed  from  8:00  p.m. 
until  business  is  completed. 

ADDRESS:  The  meeting  will  be  held  at 
the  Chase  Park  Plaza  Hotel. 
Kingshighway  at  Lindell  Blvd..  St.  Louis. 
MO  63108. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sally  Todd.  Deputy  Director.  National 
Advisory  Council  on  Women's 
Educational  Programs.  425  13th  Street. 
NW..  Suite  416,  Washington.  D.C.  20004. 
(202)  376-1038. 

•UPPLEMENTARY  INFORMATION:  The 

National  Advisory  Council  on  Women's 
Educational  Programs  is  established 
pursuant  to  Pub.  L  95-561.  The  Council 
is  mandated  to  (a)  advise  the  Secretary 
on  matters  relating  to  equal  education 
opportunities  for  women  and  policy 
matters  relating  to  the  administration  of 
the  Women's  Educational  Equity  Act  of 
1§78;  (b)  make  recommendations  to  the 
Secretary  with  respect  to  the  allocation 
of  any  funds  pursuant  to  the  Act, 
including  criteria  developed  to  insure  an 
appropriate  geographical  distribution  of 
approved  programs  and  projects 
throughout  the  Nation;  (c)  recommend 
criteria  for  the  establishment  of  program 
priorities;  (d)  make  such  reports  as  the 
Council  determines  appropriate  to  the 
President  and  Congress  on  the  activities 
of  the  Council;  and  (e)  disseminate 
information  concerning  the  activities  of 
the  Council. 

The  meeting  of  the  Executive 
Committee  will  take  place  on  December 
3, 1984,  from  7:30  p.m.  to  8:00  p.m.  to 
open  session,  and  from  8:00  p.m.  until 
business  is  completed  the  meeting  will 
be  closed.  The  agenda  will  include 
planning  Council  activities  for  the 
upcoming  forums  on  women  in  non- 
traditional  fields.  The  Executive 
Committee  will  meet  in  closed  session  at 
8:00  p.m.  to  discuss  personnel  matters 
and  continue  until  business  is 
completed.  These  discussions  would 
disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such  matters 
are  protected  by  exemptions  (2)  and  (6) 
of  section  552b  (c)  of  Title  5  U.S.C. 

The  public  is  being  given  less  than 
fifteen  days  notice  of  this  closed  session 
due  to  difficulty  of  arranging  the  meeting 
because  of  the  unavailability  of  some 
Executive  Committee  members.  Records 
will  be  kept  of  the  proceedings  and  will 
be  available  for  public  inspection  at  the 
office  of  the  National  Advisory  Council 
on  Women's  Educational  Programs.  A 
summary  of  the  activities  of  the  closed 
sessions  and  related  matters  which 
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would  be  informative  to  the  public 
consistent  with  the  policy  of  section 
552b  (c)  of  Title  5  U.SC  will  be 
available  to  the  public  within  14  days  of 
the  meeting  at  the  Council's  office,  425 
13th  Street.  NW..  Suite  416.  Washington, 
D.C  20004. 

Signed  st  Washington.  D.C  on  November 
23.1984. 
Sally  A.  Todd. 
Acting  Executive  Director. 
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OEPAimiENT  OF  ENERGY 

Intent  To  Pr«par«  an  Environnwntel 
Impact  Statamant  en  a  Procasa 
FacBty  HodMcationa  Pro|act  for 
Ejdating  CtMRiicai  Procaaaing 
FacWiaa  allha  Hanf  ord  Site  Naar 
mcMand,  Waahington 

AQDtCv:  Department  of  Energy. 

action:  Notice  of  Intent  (NOI)  to 
prepare  an  environmental  impact 
statement  (EIS)  pertaining  to  a  planned 
Process  Facility  Modifications  (PFM] 
Project  for  the  existing  chemical 
processing  facilities  at  the  Hanford  Site 
near  Richland.  Washington. 


:  The  Department  of  Energy 
(DOE)  announces  its  intent  to  prepare 
an  EIS,  in  accordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  (NEPA).  to  provide 
environmental  input  into  the  decision  to 
construct  and  operate  additional  spent 
nuclear  fuel  disassembly  and  dissolution 
facilities  at  the  Hanford  Site  near 
Richland,  Washington.  These  facilities 
would  modify  the  existing  chemical 
processing  facihties  at  the  Hanford  Site 
to  provide  additional  nuclear  fuel 
chemical  processing  capabilities.  These 
additional  capabilities  are  required  for 
the  processing  of  spent  Fast  Flux  Test 
Facility  (FFTF)  fuel  and  other  DOE- 
owned  fuel.  FFTF  fuels  are  clad  in 
stainless  steel  which  is  virtually 
insoluble  in  conventional  solvents  and 
must  be  removed  or  breached 
mechanically  prior  to  dissolution  of  the 
fuel.  This  modification  effort  is  called 
the  "Process  Facility  Modifications 
Project."  This  action  will  provide 
improved  capability  for  recovering 
Plutonium  (Pu)  and  uranium  (U)  for 
national  defense  and  for  research  and 
development  activities.  Because  it  is  not 
weapons  grade,  the  Pu  obtained  from 
processing  FFTF  fuels  in  the  PFM  will  be 
added  to  other  Pu  or  will  be  processed 
further  to  meet  DOE  requirements.  The 
PFM  project  (Project  No.  84-D-135)  was 
authorized  by  Congress  based  on 


recommendations  from  the  Armed 
Services  Cominittees. 

The  purpose  of  this  NOI  is  to  present 
pertinent  background  information  on  the 
proposed  scope  and  content  of  the  EIS 
and  to  solicit  comments  and  suggestions 
for  consideration  in  its  preparation. 
Agencies,  organizations,  and  individuals 
desiring  to  submit  comments  or 
suggestions  for  consideration  in  the 
preparation  of  this  EIS  are  invited  to  do 
so.  No  public  scoping  meeting  is 
scheduled;  should  DOE  determine  after 
it  reviews  public  comments  in  response 
to  this  Notice  of  Intent  that  a  scoping 
meeting  is  appropriate,  one  will  be 
scheduled.  Upon  completion  of  the  draft 
EIS,  the  document  will  be  made 
available  to  the  public  for  review, 
comments  received  will  be  used  in 
preparing  the  final  EIS.  Written 
comments  or  suggestions  on  the  scope  of 
the  EIS  may  be  submitted  to: 
Mr.  Roger  K.  Heusser,  Director, 

Materials  Processing  Division,  DP- 

132,  GTN.  U.S.  Department  of  Energy. 

Washington,  DC  20545.  Telephone: 

(301)  353-5496 

For  general  information  of  DOE's  EIS 
process,  contact: 
Office  of  Environmental  Compliance, 

Office  of  the  Assistant  Secretary  for 

Policy,  Safety,  and  Environment,  U.S. 

Department  of  Energy,  ATTN:  Dr. 

Robert  Stem,  PE-25, 1000 

Independence  Avenue,  SW.. 

Washington,  DC  20585,  Telephone: 

(202)  252-4600 

date:  Written  comments  postmarked 
within  30  days  of  publication  of  this  NOI 
in  the  Federal  Register  will  be 
considered  in  the  preparation  of  the  EIS. 

Background  Information:  The 
capability  for  processing  spent  FFTF 
and  other  DOE-owned  fuels  is  necessary 
to  recover  the  Pu  and  U  for  national 
defense  and  for  research  and 
development  activities.  FFTF  fuels 
currently  are  not  amenable  to 
processing  in  existing  facilities  in  the 
United  States  due  to  their  cladding 
material,  size,  and  other  technical  and 
economic  considerations.  FFTF  fuel  will 
be  available  for  processing  in  the  early 
1990's.  By  this  time,  the  existing 
chemical  processing  facilities  could  be 
modified  to  be  capable  of  processing 
these  fuels. 

The  PFM  would  modify  the  existing 
chemical  processing  facilities  to  provide 
the  capability  for  processing  FFTF  and 
other  DOE-owned  fuels.  The  proposed 
modifications  would  encompass  the 
initial  phases  of  fuel  processing, 
including  fuel  element  disassembly, 
segmentation,  dissolution,  and  feedstock 
preparation.  The  dissolved  fuel  then 
would  enter  the  existing  chemical 


process  just  prior  to  the  first  solvent 
extraction  cycle.  Because  the  existing 
chemical  processing  facilities  will  be 
utilized  in  processing  the  FFTF  and 
other  DOE-owned  fuel,  the  EIS's  on  the 
operation  of  the  existing  chemical 
processing  facilities  and  waste 
management  will  serve  as  principal 
references  in  the  preparation  of  this  EIS. 
These  referenced  EIS's  are:  (1) 
"Operation  of  PUREX  and  Uranium 
Oxide  Plant  Facilities,"  February  1983 
(DOE/EIS-0089):  (2)  "Double-SheU 
Tanks  For  Defense  High-Level  Waste 
Storage,"  April  198a  DOE/EIS-0063); 
and  (3)  "Waste  Management 
Operations,  Hanford  Reservation, 
Richland,  Washington,"  December  1975 
(ERDA-1538).  This  QS  will  analyze  and 
evaluate  the  environmental  impacts  of 
constructing  and  operating  the  PFM,  and 
the  alternatives  thereto,  as  well  as 
mitigating  actions  to  minimize  potential 
environmental  impacts  from  the 
proposed  action.  Environmental  impacts 
analyzed  in  DOE/ElS-0089.  DOE/EIS- 
0063,  and  ERDA-1538  that  are  not 
affected  by  the  proposed  action  will  not 
be  reevaluated  in  this  EIS.  The  EIS  will 
contain,  however,  sufficient  information 
to  evaluate  whether  such  impacts 
already  discussed  in  DOE/EIS-0089, 
DOE/EIS-0003,  and  ERDA-1538  will  be 
affected. 

Proposed  Action:  The  proposed  action 
is  to  construct  and  operate  the  PFM  to 
enable  recovery  of  Pu  and  U  from  DOE- 
owned  fuels  (including  stainless  steel- 
clad  fuels).  Construction  of  the  PFM  is 
assumed  to  start  in  FY  1986.  The  PFM 
could  be  operational  in  FY  1992. 

Stainless  steel  cladding  is  virtually 
insoluble  in  conventional  solvents  and 
must  be  removed  or  breached 
mechanically  prior  to  dissolution  of  the 
fuel.  In  the  PF\i  the  fuel  would  be 
segmented  mechanically,  thus  exposing 
the  fuel  on  the  cut  segment  ends  to  the 
dissolver  solution;  the  exposed  fuel 
would  be  dissolved  from  the  fuel 
segments;  and  the  resulting  solution 
would  be  transferred  to  the  existing 
chemical  processing  facilities  for 
chemical  separation,  purification,  and 
conversion  of  the  contained  Pu  and  U  to 
solid  form.  In  addition  to  these  steps,  the 
proposed  action  also  includes  onsite 
transportation  to  the  fuel;  fuel  receipt 
and  interim  storage  at  the  PFM; 
mechanical  disassembly  of  the  fuel 
assembly  into  elements  as  required;  and 
post-dissolution  treatment,  interim 
storage,  blending  of  the  dissolver 
solution,  waste  handling  and  off-gas 
treatment. 

Identification  of  Environmental 
Issues:  The  following  issues  will  be 
analyzed  for  the  proposed  action  and 
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alternatives  during  the  prepsratioa  of 
the  EIS.  This  list  is  intended  neither  to 
be  alt-inclQsive  nor  a  predetermination 
of  the  impacts: 

•  Effects  on  the  general  population 
from  emissions  of  radiologic  and 
nonradiologic  releases  caused  by 
normal  operations 

•  Magnitude  of  exposure  of  operating 
personnel  to  radiologic  and 
nonradiologic  releases  during 
normal  operations 

•  Offsite  (general  population)  effects 
resulting  from  potential  accidents 

•  Effect  on  air  and  water  quality  and 
other  environmental  consequences 
during  construction  and  normal 
operations 

•  Applicable  regnlations  and 
guidelines 

•  Incremental  differences  in 
environmental  impacts  between 
operation  of  the  existing  chemical 
processing  facilities  with  and        " 
without  the  proposed  modifications 

•  Cumulative  effects  of  operations  at 
the  Hanford  Site,  including  changes 
in  support  operations 

•  Construction  impacts 

•  Onsite  and  offsite  transportation 
impacts  of  products  and  irradiated 
fuel 

•  Decontamination  and 
decommissioning 

•  Short-term  versus  long-term  land 
use 

•  Irretrievable  and  irreversible 
cpmmitment  of  resources 

•  Socioeconomic  impacts  to 
surrounding  communities 

•  Mitigation  measures 
Alternatives  to  the  Proposed  Action: 

The  reasonable  ahematives  which  will 
be  addressed  in  the  EIS  include: 

Process  fuel  at  the  Savannah  River 
Plant  in  South  Carolina 

This  alternative  will  analyze  shipping 
the  irradiated  fuels  for  processing  and 
separation,  purification  and  conversion 
of  Pu  and  U  to  solid  form.  The  only  other 
fckcility  capable  of  processing  irradiated 
fuel  containing  significant  quantities  of 
Pu  now  operating  in  the  United  States  is 
located  at  the  DOE  Savannah  River 
Plant  (SRP),  Aiken,  South  Carolina.  The 
SRP  also  would  require  modifications 
comparable  to  the  proposed  action  to 
process  FFTF-type  fuels. 

Process  fuel  in  other  existing  facilities 

This  alternative  will  analyze  the  use 
of  one  or  more  other  existing  facilities  to 
provide  part  or  all  of  the  capability 
required  for  processing  the  fuel.  This 
alternative  will  include  facilites  not 
designed  for  nuclear  fuel  processing  but 
whidi  could  be  modified  to  achieve  the 
mission  objectives. 


Noacthm 

The  no-action  alternative  is  a  "no 
change"  alternative.  Discharged  FFTF 
spent  fuel  would  be  stored  for  eventiial 
disposal  withoet  recovery  of  its  Pu  and 
U. 

Related  NEPA  Docamentation:  NEPA 
documents  are  being  prepared  for 
another  activity  at  Hanf  ard  that  is 
related  to,  but  is  not  within  the  scope  of 
the  PFM.  This  EIS  is  on  'Disposal  of 
Hanford  Hi^-Level  and  Transuranic 
Wastes."  The  NOI  for  this  EIS  was 
published  in  the  Federal  Bfnistw  on 
April  1. 1983  (48  FR  14029).  This  EIS  will 
provide  environmental  input  into  the 
decision  to  select  and  implement  a 
Hanford  site-wide  final  disposal 
strategy  for  high-level  and  TRU  wastes 
generated  as  a  result  of  national  defense 
and  research  activities  at  Hanford. 

Comments  and  Scoping:  All  interested 
parties  are  invited  to  submit  written 
comments  or  suggestions  to  be 
considered  by  DOE  in  preparing  this 
EIS.  Written  comments  or  suggestions 
on  the  scope  of  the  EIS  may  be 
submitted  to  Mr.  Roger  K.  Heusser 
(address  given  above).  Written 
comments  postmarked  within  30  days  of 
the  publication  of  this  Notice  of  Intent 
will  be  considered  in  the  preparation  of 
this  EIS.  Comments  postmarked  after 
that  date  will  be  considered  to  the 
extent  practicable.  Those  who  wish  to 
receive  a  copy  of  the  draft  EIS  for 
review  and  comment  when  it  is  issued 
also  should  notify  Mr.  Heusser.  Those 
seeking  further  information  on  the 
proposal  or  the  EIS  process  should 
contact  Dr.  Robert  Stem  (address  given 
above). 

Copies  of  background  documents 
currently  plaimed  to  be  used  in 
preparing  the  EIS  are  available  for 
inspection  at  the  following  DOE  offices: 
Pubhc  Reading  Room,  Room  E-190. 1000 

Independence  Avenne.  SW., 

Washington.  DC  20585 
Chicago  C^>erations  Office,  9860  South 

Cass  Avenue,  Argonne,  IL  60639 
Chicago  Operations  and  Regional 

Office,  175  West  Jackson  Boulevard, 

Chicago.  IL  60604 
Idaho  Operations  Office,  550  Second 

Street,  Idaho  Falls.  ID  83401 
Nevada  Operations  Office,  2753  South 

Highland  Drive,  Las  Vegas,  NV  89114 
Albuquerque  Operations  Office, 

National  Atomic  Museum,  2358 

Wyoming  Avenue,  Kirtland  Air  Force 

Base  East.  Albuquerque.  NM  87715 
Oak  Ridge  Operations  Office,  Federal 

Building,  200  Administration  Road. 

Oak  Ridge.  TN  37830 
Richland  Operations  Office,  Federal 

Building,  825  Jadwin  Avenue, 

Richland,  WA  99352 


Energy  Information  Center,  215 

Freemont  Street.  San  Francisco.  CA 

94105 
Savannah  River  Operations  Office. 

Federal  Building,  211  York  Street  NE. 

Aiken,  SC  29801 
Regional  Energy/Environmental 

Information  Center.  Denver  Public 

Library.  1357  Broadway.  Denver, 

Colorado  80210 

Dated  at  Washington,  D.C..  the  ISth  of 
November,  1984.  for  the  United  States 
Department  of  Energy- 
fan  W.  Mans. 

Ataistant  Secretary  for  Policy.  Safety,  and 
Enviroameot 

[ra  Ok.  M-nOM  FiM  n-a»-M:  fttf  BB) 
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Offica  of  Aaaistant  Sacratary  for 
International  Affaira  and  Enargy 
Er 


Intamational  Atomic  Enargy 
Agraamanta;  CMl  Uaaa;  Propoaad 
Subaaquant  Arrangamant;  EURATOM 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
(rf  Sweden  Concerning  Peaceful  Uses  of 
Nuclear  Energy,  and  the  Additional 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  European  Atomic 
Energy  Community  (EURATOM) 
Concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  of  the 
following  retransfer: 

RTD/SW(EU)-129,  for  the  transfer  of  550 
Kilograms  of  uranium,  enriched  to  3.8% 
in  U-235,  from  Kemkraftwerk 
Philippsburgh  GmbH,  in  the  Federal 
Republic  of  Germany  to  ASEA-ATOM. 
in  Sweden,  for  conversion  from  UFe  and 
fuel  fabrication. 

In  accordance  with  section  131  of  tfie 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
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Dated:  November  16. 1984. 

GMCfB ).  Bradley,  Jr., 

Deputy  Assistant  Secretary  for  International 
Affairs. 

|FR  Doc  M-3ian  Flkd  ll-S-M:  a:4Sani| 


International  Atomic  Energy 
Agreements;  Civil  Uses;  Proposed 
Subsequent  Arrangement;  Spain 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement 
Between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community  (EUR ATOM) 
Concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended,  and  the  Agreement 
for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  end  the  Government  of  Spain 
Concerning  Civil  Uses  of  Atomic  Energy, 
as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/SP(EU)-4, 
26,405.9  Kilograms  of  uranium, 
containing  871.395  Kilograms  of  ' 
uranium-235  (3.3%  enrichment),  from 
British  Nuclear  Fuels,  Ltd..  in  the  United 
Kingdom,  to  Spain,  for  use  in  the  ASCO- 
1  power  reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  Tifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  Noveml>er  16. 1984. 

George  |.  Bradley,  |r.. 

Deputy  Assistant  Secretary  for  international 
Affairs. 

|FR  Doc  M-noao  Filed  n-2B-M:  S:4»  ami 
■LLMQ  COK  MW-ei-M 


Federal  Energy  Regulatory 
COfiwnisSfOn 

(ProiactNoL«M»-<»1] 

Alabama  Municipal  Electric  Authority; 
Surramler  of  Preliminary  Permit 

November  21,  1984. 

Take  notice  that  Alabama  Municipal 
Electric  Authority.  Permittee  for  the 
proposed  Gainesville  Hydro  Project  No. 
6889,  has  requested  that  its  preliminary 
permit  be  terminated.  The  permit  was 


issued  on  May  11, 1983.  and  would  have 
expired  April  30. 1985.  The  project 
would  have  been  located  on  the 
Tombigbee  River  near  Gainesville, 
Greene  County,  Alabama.  The  Permittee 
cites  that  the  proposed  project  is  not 
economically  feasible  as  the  basis  for 
the  surrender  request. 

The  Permittee  filed  the  request  on 
October  25, 1984,  and  the  preliminary 
permit  for  Project  No.  6889  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  S4-3102S  Filed  ll-eB-84:  B:45  ■in| 
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[Project  No.  6890-001] 

Alabama  IMunicipai  Electric  Authority; 
Surrender  of  Preliminary  Permit 


November  21. 1984. 

Take  notice  that  Alabama  Municipal 
Electric  Authority,  Permittee  for  the 
proposed  Coffeeville  Hydro  Project  No. 
6890,  has  requested  that  its  preliminary 
permit  be  terminated.  The  permit  was 
issued  on  July  29,  1983,  and  would  have 
expired  June  30, 1985.  The  project  would 
have  been  located  on  the  Tombigbee 
River  near  Coffeeville,  Clarke  County, 
Alabama.  The  Permittee  cites  that  the 
proposed  project  is  not  economically 
feasible  as  the  basis  for  the  surrender 
request. 

The  Permittee  filed  the  request  on 
October  25, 1984,  and  the  preliminary 
permit  for  Project  No.  6890  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenoeth  F.  Piuml*. 
Secretary. 

IFR  Doc.  M-3ia29  Filed  11-28-64;  <:4S  am) 
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(Project  No.  M91-002] 

Alabama  Munlcipai  Electric  Authority; 
Surrender  of  Preliminary  Permit 

November  21. 1984. 

Take  notice  that  Alabama  Municipal 
Electric  Authority,  Permittee  for  the 
proposed  William  Bacon  Oliver  Lock 
and  Dam  Hydro  Project  No.  6891,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
July  8, 1983,  and  would  have  expired 
June  30, 1986.  The  project  would  have 
been  located  on  the  BJack  Warrior  River 
in  Tuscaloosa  County,  Alabama.  The 
Permittee  cites  that  the  proposed  project 
is  not  economically  feasible  as  the  basis 
for  the  surrender  request. 

The  Permittee  filed  the  request  on 
October  25, 1984,  and  the  preliminary 
permit  for  Project  No.  6891  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  S  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  S4-31030  Filed  n-2B-M:  S:45  em) 
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[Docket  No.  CI85-41-000] 

American  Petrofina  Co.  of  Texas  and 
Petrofina  Delaware,  Inc.;  Application 
for  Blanlcet  Limited-Term  Certificate  of 
Public  Convenience  and  Necessity  and 
Blanlcet  Umited-Term  Partial 
Abandonment  Authorization 

November  20. 1964. 

Take  notice  that  on  November  13. 
1984.  American  Petrofina  Company  of 
Texas  (APCOT)  and  Petrofina 
Delaware,  Incorporated  (PDI),  P.O.  Box 
2159,  Dallas,  Texas  75221  (either  or  both 
of  whom  are  referred  to  herein  as 
"Fina").  filed  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  (NGA) 
and  section  311  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA),  15  U.S.C. 
717f,  3371  (1982),  and  Parts  157  and  284. 
of  the  Commission's  Regulations,  18  CFR 
Parts  157,  284  (1983),  requesting  blanket 
limited-term  partial  abandonment 
authorization  and  a  blanket  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  the  Fina  Spot 
Market  Gas  Sales  Program  (FinaGas),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  * 
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Approval  of  the  requested  blanket 
authorization  and  certificate  would  (1) 
permit  the  limited-term  partial 
abandonment  of  certain  sales  of  gas  by 
Fina  and  its  working  interest  co-owners 
in  interstate  commerce  for  resale;  (2) 
authorize  certain  sales  of  gas  in 
interstate  commerce  for  resale  by  Fina 
and  its  working  interest  co-owners;  (3) 
confer  pre-granted  abandonment 
authorization  for  sales  made  pursuant  to 
the  requested  certificate;  (4)  permit  the 
transportation  of  gas  pursuant  to 
certificate  or  authorization  by  any 
transportation  or  distribution  company 
able  and  willing  to  participate  in 
FinaGas;  (5)  confer  pre-granted 
abandonment  authorization  for 
transportation  conducted  pursuant  to 
the  requested  certificate;  and  (6)  waive 
the  reporting  requirements  of  §§157.24, 
157.25.  and  157.30  of  the  Commission's 
Regulations.  18  CFR  157.24, 157.25, 
157.30  (1983). 

Fina  proposes  to  sell  on  the  spot 
market  certain  volumes  of  gas  qualifying 
for  prices  higher  than  the  maximum 
lawful  price  prescribed  under  section 
109  of  the  NGPA.  To  be  eligible  for  sale 
in  FinaGas.  the  volumes  must  be  owned 
by  Fina  or  by  Fina's  working  interest  co- 
owners  and  must  be  contractually 
committed  to  an  interstate  pipeline 
purchaser  under  a  long-term  contract 
containing  take-or-pay  provisions.  On 
behalf  of  itself  and  such  co-owners.  Fina 
will  seek  temporary  releases  of  eligible 
volumes  from  the  various  pipeline 
purchasers.  All  volumes  released,  sold, 
and  delivered  in  FinaGas  will  be 
credited  against  the  releasing  pipeline's 
take-or-pay  obligation. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 
should  on  or  before  November  30, 1984, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
advised,  it  will  be  unnecessary  for 


Applicant  to  appear  or  to  be  represented 
at  the  hearing. 
Kenneth  F.  Plumb. 

Secretary, 

|FR  Doc.  M-31043  Filed  11-26-M:  B:4S  ub| 
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(Docket  No,  ER84-705-000] 

Boston  Edison  Co^  Order  Accepting 
for  Filing  and  Suspending  Rates, 
Noting  Interventions,  Denying  Motions 
to  Reject,  Denying  Motion  for 
Summary  Disposition,  and  Establishing 
Hearing  and  Price  Squeeze 
Procedures 

Issued  November  21, 1984. 

Before  Commissioners:  Raymond ). 
O'Connor,  Chairman;  Georgians  Sheldba 
A.G.  Sousa,  Oliver  G.  Richard  III  and  Charles 
G.  Stalon. 

On  September  27, 1984,  Boston  Edison 
Company  (Boston  Edison)  submitted  for 
filing  a  proposed  two-step  increase  in  its 
rates  for  full  requirements  service  to  the 
Towns  of  Concord,  Norwood,  and 
Wellesley,  Massachusetts  (Towns),  and 
for  partial  requirements  contract 
demand  service  to  the  Town  of  Reading, 
Massachusetts  (Reading).*  Step  A  of  the 
proposed  rates  would  increase  revenues 
to  Boston  Edison  by  about  $2.2  million 
(5.7%),  based  on  the  12  month  test  period 
ending  on  September  30, 1985.  Step  B 
would  provide  an  additional  increase  in 
revenues  of  about  $750,000,  representing 
a  total  increase  of  approximately  $3 
million  (7.0%).  The  company  requests 
that  the  Step  A  rates  become  effective 
on  November  27, 1984,  and  the  Step  B 
rates  become  effective  on  November  28, 
1984.  However,  in  the  event  that  the 
Commission  suspends  the  Step  A  and 
Step  B  rates  for  the  same  period,  Boston 
Edison  requests  that  the  Step  A  rates  be 
deemed  withdrawn. 

Boston  Edison's  filing  also  includes 
rate  schedule  supplements  which  reflect 
the  termination,  as  of  March  1. 1985.  of 
the  provision  of  a  1980  settlement 
agreement  that  wholesale  rate  increases 
may  not  become  effective  sooner  than 
the  company's  retail  rate  increases.* 
The  company  states  that  it  gave  its 
customers  notice  of  its  intent  to 
terminate  that  provision  on  January  13, 
1984.  and  proposes  that  the  supplements 


become  effective  as  of  November  27. 
1984. 

Notice  of  Boston  Edison's  filing  was 
published  in  the  Federal  Register,  with 
comments  due  on  or  before  October  23. 
1984.  49  FR  41090.  The  Towns  and 
Reading  filed  timely  motions  to 
intervene.  Both  the  Towns  and  Reading 
request  rejection  of  the  filing  on  the 
basis  of  alleged  deficiencies.  The  Towns 
allege  a  failure  to  provide  cost  support 
for  the  company's  proposed 
computational  errors  in  the  filing  as  well 
as  improper  accountings  for  fuel 
charges.  Claiming  that  Boston  Edison 
has,  in  the  past,  improperly  included 
terminal  charges  for  fuel  for  the  Mystic 
Generating  Station  In  Account  No.  151, 
rather  than  Account  No.  152.  Reading 
also  requests  that  the  Commission 
institute  an  investigation  of  this  issue. 
Alternatively.  boUti  the  Towns  and 
reading  request  (naximum  suspension  of 
the  proposed  rates.' 

The  Towns  further  request  sununary 
dismissal  of  four  items  included  in  the 
company's  proposed  rates:  (1)  The 
Pilgrim  Stabilizing  Line,  which  the 
Towns  claim  is  related  to  the  carrying 
charges  for  the  Pilgrim  2  abandonment 
costs  disallowed  in  Docket  No.  ER82- 
625-000;  (2)  allegedly  unsupported 
amounts  for  depreciation  expense  and 
decommissioning  allowance;  (3) 
donations,  which  the  Towns  claim  are 
traditionally  below-the-line  expenses; 
and  (4)  an  allegedly  unsupported 
amount  associated  with  nuclear  outage 
amortization.  In  further  support  of  their 
request  for  maximum  suspension,  the 
Towns  allege  that  the  multiple  step 
nature  of  the  proposed  increase  is 
merely  an  attempt  to  circumvent  the 
Commission's  suspension  policy.  The 
Towns  also  allege  price  squeeze. 

Boston  Edison  responded  to  the 
pleadings  of  the  Towns  and  Reading  by 
answer  filed  on  November  7, 1984.  The 
company  opposes  the  requests  for 
rejection  or  summary  dismissal  and  for 
a  five  month  suspension  rf  its  proposed 
rates,  denying  the  claims  of  filing 
deficiencies,  the  cost  of  service 


■See  Attachment  for  rate  (chedule  designations. 

»  The  provision,  which  was  incorporated  into 
Boston  Edison's  rate  schedules  by  a  letter  order 
accepting  the  1960  settlement  between  the  company 
and  its  customers,  in  Docket  No.  ER79-216.  would 
have  been  automatically  renewed,  absent  notice  of 
termination.  We  note  that  Boston  Edison's  most 
recent  retail  rate  increase  became  effective  on  )une 
29. 1984.  Thus,  the  instant  filing  is  in  conformance 
with  the  existing  provision. 


•  In  support  of  their  request  for  a  five  month 
suspension,  the  Towns  raise  several  coat  of  service 
issues,  including:  (1)  The  amount  of  Pilgrim  2 
abandonment  costs:  (2)  nuclear  fuel  disposal  cost*; 
(3)  claimed  depreciation  charges:  (4)  Period  II 
operation  and  maintenance  expenses:  (S)  cash 
working  capital  allowance:  (6)  the  claimed 
extraordinary  property  loss  related  to  Edgar  Station: 
(7)  the  increase  in  decommissioning  costs:  (8)  the 
purchase  of  Canadian  nuclear  power:  (9)  allocation 
of  transmission  costs;  and  (10)  the  proposed  rate  of 
return  on  common  equity.  Reading  raises  issues, 
including:  (1)  Income  tax  expense:  (2)  rate  of  return 
on  equity;  (3)  calculation  of  cash  working  capital:  (4) 
the  amount  and  amortization  of  spent  nuclear  fuel 
disposal  costs;  (5)  the  increase  in  wages:  and  (6) 
adjustment  for  the  Pilgrim  outage. 
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allegations,  and  the  Towns*  allegation  of 
price  squeeze.  Boston  Edison  further 
argues  that  its  two-step  rate  filing 
format  is  now  standard  Commission 
policy  and  has  been  approved  by  the 
courts.  With  respect  to  Reading's 
request  for  an  investigation  regarding 
fuel  charges  for  the  Mystic  Generating 
Station.  Boston  Edison  contends  that  its 
proposed  rate  design  change  does  not 
warrant  a  five  month  suspension. 

Discussion 

Pursuant  to  Rule  214(c)(1)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  the  timely 
motions  to  intervene  serve  to  make  the 
Towns  and  Reading  parties  to  this 
proceeding. 

Notwithstanding  the  customprs' 
challenges  to  the  sufTiciency  of  the  cost 
support  supplied  by  Boston  Edison,  we 
find  that  the  company's  submittal 
substantially  complies  with  the 
Commission's  fding  requirements.  We 
further  find  that  the  matters  raised  by 
the  Towns  in  connection  with  their 
request  for  summary  disposition  and 
Reading's  allegations  of  computational 
errors  and  improper  fuel  charges  present 
issues  of  law  or  fact  most  appropriately 
resolved  in  the  context  of  an  evidentiary 
hearing.  Accordingly,  we  shall  deny  the 
intervener's  request  for  rejection  or 
summary  disposition. 

Our  preliminary  review  of  Boston 
Edison's  filing  and  the  pleadings 
indicates  that  the  proposed  rates  have 
not  been  shown  to  be  just  and 
reasonable  «fid  may  be  unjust, 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unlawful. 
Accordingly,  we  shall  accept  the 
proposed  rates  for  filing  and  suspend 
them  as  ordered  below. 

In  West  Texas  Utilities  Company,  18 
FERC 1  61,189  (1982).  we  explained  that 
where  our  preliminary  review  indicates 
that  proposed  rates  may  be  unjust  and 
unreasonable,  but  may  not  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  nominal  suspension.  In  the  instant 
proceeding,  otir  review  suggests  that  the 
Step  A  rates  may  not  produce 
substantially  excessive  revenues. 
Accordingly,  we  shall  suspend  the  Step 
A  rates  for  one  day,  to  become  effective. 
subject  to  refund,  on  November  28, 1984. 
By  contrast,  our  preliminary  review 
indicates  that  the  Step  B  rates  may 
produce  substantially  excessive 
revenues.  Accordingly,  we  shall  suspend 
those  rates  for  five  months,  to  become 
effective,  subject  to  refund,  on  April  28. 
1985.* 


In  accordance  with  the  Commission's 
policy  and  practice  established  in 
Arkansas  Power  and  Light  Company,  8 
FERC  1  61,131  (1979),  we  shall  phase  the 
price  squeeze  issue  raised  by  the  Towns. 

The  Commission  Orders: 

(A)  The  interveners'  motions  to  reject 
arehereby  denied. 

(B)  The  Towns'  motion  for  summary 
disposition  is  hereby  denied. 

(C)  Boston  Edison's  submittal  is 
hereby  accepted  for  filing;  the  Step  A 
rates  are  suspended  for  one  day,  to 
become  effective  on  November  28, 1984. 
subject  to  refund:  the  Step  B  rates  are 
suspended  for  five  months,  to  become 
effective  on  April  28. 1985,  subject  to 
refund. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act.  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
Boston  Edison's  rates. 

(E)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within  tei 
(10)  days  of  the  date  of  this  order. 

(F)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  after  service  of  top  sheets  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(G)  The  Commission  hereby  orders 
initiation  of  price  squeeze  procedures 
and  further  orders  that  this  proceeding 
be  phased  so  that  the  price  squeeze 
procedures  begin  after  issuance  of  a 
Commission  opinion  establishing  the 
rate  which,  but  for  consideration  of 
price  squeeze,  would  be  just  and 
reasonable.  The  presiding  judge  may 
modify  this  schedule  for  good  cause.  The 
price  squeeze  portion  of  this  case  shall 
be  governed  by  the  procedures  set  forth 
in  §  2.17  of  the  Commission's  regulations 
as  they  may  be  modified  prior  to  the 


initiation  of  the  price  squeeze  phase  of 
this  proceeding. 

(H)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb, 

Secretary. 

Attachment  A 

Boston  Edison  Company  Rate  Schedule 
Designations 

(Docfcal  No  ERS4-705-0001 


DMignation  and  othw  p*rty 

Oeecnption 

Town  of  ConconI 

(1)  S«ippl»T>eo1  ^4o    13  10  RM 

Revises  {  3  4 

Scf<«)ul*  FPC  No.  47  (Sup«- 

sadM  Supplantent  No  S) 

(2)  Supptement  No    14  lo  Rate 

Rales  S-«.  Step  A 

Sch«*j(«  FPC  No.  47  (Supw- 

MdOT  SupptemwN  No  12) 

(3)  Supptwnenl  hto.   15  10  H«l« 

Rale  S-8,  Step  B 

Sch«Jul«  FPC  No  47 

Town  01  Norwood 

(4)  Supplenwnt  No    12  to  Rala 

Ravisea  1 3  4 

Scfwdul*  FPC  No.  48  (Supv- 

MdM  Supplenwnl  No    4  m 

lupptonwntod). 

(SI  SupptanwM  No    13  10  Rat* 

Rale  S-8.  Step  A 

Sctwduto  FPC  NO.  48  (Sup«f- 

tadaa  Supptetnem  No  li) 

(61  Supptanwm  No.  14  to  Rata 

Rale  S-8.  Slap  B 

Sdwdula  FPC  No  48 

Town  ol  WeN•t^ 

(7)  Supptwnanl  No    13  10  Rata 

Reviaaa}3.4. 

Schedule  FPC  No   51  (Super- 

aedea  Supp«arnant  No  5) 

(8)  Supplainant  No    14  to  Rata 

Rale  S-8.  Slap  A 

Schedule  FPC  No   51  (Super- 

aadaa  Supptamenl  No  12) 

(9)  Sunitamem  No    IS  lo  Rate 

Rale  S-8.  Step  B 

Schedule  FPC  No.  51 

Town  of  Reading 

(10)  Eighth  Revnad  Sheet  No   1 

Contract  Oemand. 

and    Seventh    Revised    Sheet 

Service  Slep  A 

No  2  to  Exhibit  B  o«  FPC 
Electnc  TanH.  Onqinal  Volume 
No  1  (Supersedes  Seventh 
Reviaed  Sheei  No  1  and  Soih 
Reviaed  Sheet  No  2) 
(II)  Ninth  Revised  Sheet  No  1 
and  Eighth  Revised  Sheet  No 
2  lo  ExhiM  B  ol  FPC  Electnc 
Tanfl  Original  Volume  No  1 
(Supersedes  Eighth  Revised 
Sheet  No  1  and  Sevanlh  Re- 
vised Sheet  No  2). 


Contract  Oemand. 
Service.  Step  B 


*  With  reepect  to  (1m  Towna'  opposition  lo  a  two- 
alep  increase,  twe  find  tiial  Boalon  Edison's 


submittal  substantially  complies  with  our 
regulations.  Furthermore,  the  Commission  has 
permitted  such  phased  rate  filings  on  a  number  of 
occasions. 


|FR  Doc.  84-31031  Tiled  11-28-84: 8:46  am] 
BILUNO  CODE  67l7-0t-«l 


(Docket  No.  ER»5-122-0001 
Boston  Edison  Co.;  Cancellation 

November  20, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  14, 
1984.  Boston  Edison  Company  (Edison) 
tendered  for  filing  a  notice  of 
cancellation  of  Rate  Schedule  FPC  No. 
26  between  Edison  and  Connecticut 
Light  and  Power  Company  (CLAP). 

Edison  requests  an  effective  date  of 
November  16, 1984,  and  therefore 
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requests  waiver  of  the  Commission's 
sixty  notice  requirement. 

According  to  Edison  a  copy  of  this 
filing  has  been  served  upon  Connecticut 
Light  and  Power  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  5. 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  84-31044  Filed  11-28-84;  8:45  ami 

wixma  cooc  8717-oi-m 


[Proiect  No.  7477-000] 

Burt  Dam  Associates;  Suspending  120- 
Day  Period  for  Action  on  Small  Hydro 
Exemption 

November  21, 1984. 

Burt  Dam  Associates  filed  an 
application  for  exemption  for  the 
proposed  Burt  Dam  Project  No.  7477,  to 
be  located  on  the  Eighteenmile  Creek,  in 
Niagara  County,  New  York.  The 
application  was  filed  pursuant  to  section 
408  of  the  Energy  Security  Act  of  1980 
and  S  4.101  et  seq.  of  the  Commission's 
regulations. 

Additional  time  is  necessary  for 
action  on  the  application  in  order  to 
ensure  full  consideration  of  all 
information  and  comments  that  have 
been  received.  The  120-day  period  for 
Commission  action  is  suspended 
pursuant  to  18  CFR  4.105(b)(5)(iv). 

By  direction  of  the  Commission. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  84-31032  Piled  11-28-84: 8:45  am) 
WLUNQ  COOC  8717-01-M 


[Pro)«ct  No.  7116-001] 

China  Flat  Co.;  Surrender  of 
Preliminary  Permit 

November  21, 1984. 

Take  notice  that  China  Flat  Company, 
Permittee  for  the  proposed  Kirkham 


Creek  Project  No.  7116,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  November  3, 1983,  and  would 
have  expired  on  April  30, 1984.  The 
project  would  have  been  located  on 
Kirkham  Creek,  near  the  town  of  Willow 
Creek,  in  Humboldt  County,  California. 
China  Flat  Company  filed  its  request 
on  September  27, 1984,  and  the 
surrender  of  its  permit  for  Project  No. 
7116  is  deemed  accepted  effective  30 
days  from  the  date  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  84-31033  Filed  11-28-84: 8.-45  ami 
MLUnS  cooc  8717-41-II 


[Docket  No.  CP85-70-000] 

Colorado  Interstate  Gas  Co^  Request 
Under  Blanket  Authorization 

November  20, 1984. 

Take  notice  that  on  October  26, 1984, 
Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087.  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP85-70-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  gas  on  behalf  of  Cosden  Oil 
and  Chemical  Company  (Cosden)  under 
the  certificate  issued  in  Docket  No. 
CP83-21-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CIG  proposes  to  transport  for  Cosden 
up  to  3,000  Mcf  of  gas  per  day  on  a  best- 
efforts  basis  from  supplies  in  Natrona 
County,  Wyoming,  to  an  existing 
interconnection  of  the  facilities  of  CIG 
and  Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc.  (Northern)  in 
Moore  County,  Texas.  CIG  indicates 
that  Northern  would  then  transport  the 
gas  to  Westar  Transmission  Company 
for  transportation  to  Cosden's  plant. 

CIG  estimates  that  the  annual  volume, 
peak  day  volume  and  average  day 
volumes  would  be  1,000,000  Mcf,  3,000 
Mcf  and  3,000  Mcf,  respectively.  CIG 
states  that  the  end-user  would  use  the 
gas  for  process  fumances  and  fuel  gas  in 
the  manufacture  of  chemicals.  CIG 
indicates  it  would  charge  Cosden  a 
transportation  charge  of  36.08  cents  per 
Mcf  plus  a  2-cent  per  million  Btu  added 
incentive  charge.  CIG  states  that  the 
transportation  charge  is  CIG's 
systemwide  transportation  rate  based 
upon  the  settled  cost-of-service  in 
Docket  No.  RP82-54-000  and  as  stated  in 
CIG's  Rate  schedule  AIC-1. 


CIG  has  submitted  a  letter  from 
Westar  indicating  that  it  has  sufficient 
capacity  to  transport  the  gas  without 
detriment  to  its  other  customers.  CIG 
states  that  the  proposed  transportation 
would  be  rendered  through  the  use  of  its 
existing  facilities.  CIG  also  submitted  a 
statement  indicating  that  the  sales  price 
of  $2.70  per  million  Btu  does  not  exceed 
the  maximum  lawful  price  provisions  of 
the  Natural  Gas  Policy  Act  of  1978  and 
that  the  gas  was  not  committed  or 
dedicated  to  interstate  commerce  on 
November  8. 1978. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  8 157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
fding  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Plumb, 
Secretary. 

[FK  Doc.  84-3104S  Filed  11-28-84: 8.-4S  am] 

WLUNQ  cooc  (rir-oi-* 

(Project  No.  7067-001] 

Conway  Ranch  Partnership;  Surrender 
of  Preliminary  Permit 

November  21. 1984. 

Take  notice  that  Conway  Ranch 
Partnership,  Permittee  for  the  proposed 
Mill  Creek  Project  No.  7067,  has 
requested  that  its  preliminary  permit  l)e 
terminated.  The  preliminary  permit  was 
issued  on  July  29, 1983,  and  would  have 
expired  on  December  31, 1984.  The 
project  would  have  been  located  on  Mill 
Creek,  near  Lee  Vining.  in  Mono  County, 
California. 

Conway  Ranch  Partnership  filed  its 
request  on  September  24, 1984,  and  the 
surrender  of  its  permit  for  Project  No. 
7067  is  deemed  accepted  effective  30 
days  from  the  date  of  this  notice. 
Kennedi  F.  Plumb, 
Secretary. 

(FR  Doc.  84-31034  Piled  11-28-81 845  aiB| 

■HjjNO  cooc  srir-ei-M 
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(Docket  No.  ERS5-9e-000] 
CP  National;  FHing 

November  2a  1964. 

Take  notice  that  on  November.  1984, 
CP  National  submitted  for  filing  a  notice 
of  cancellation  for  Rate  Schedde  FPC-1. 
This  rate  schedule  expired  by  its  own 
terms  on  December  31, 1966,  and  CP 
national  does  not  intend  to  extend  the 
terms  of  the  contract. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  4, 
1984.  Protests  will  be  considered  by  the 
Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kanneth  F.  Plumb, 
Secretary. 

|FR  Doc  a4-3104a  PU«1  II-a-M:  8:4S  aal 
k  COOC  t717-«1-a 


(Docket  No.  ER8S-123-000] 

Qayton  Power  and  Ught  Co.;  Filing 

November  20, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  14, 
1984.  Dayton  Power  and  Ligh»  Company 
(DP&L)  tendered  for  filing  an  executed 
l*urchase  and  Resale  Agreement 
(Agreement)  between  DP&L  and  the 
Village  of  Versailles  (Versailles),  Ohio. 

The  proposed  Agreement  allows 
Versailles  to  purchase  energy 
requirements  from  third  parties  who  will 
use  existing  Interconnection  Agreement 
Rate  schedules  to  deliver  the  energy 
requirements  to  DP&L  for  delivery  to 
Versailles. 

DP&L  requests  the  Commission  waive 
its  notice  and  filing  requirements  and 
permit  the  proposed  Agreement  to 
become  effective  December  1, 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediuv  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 


should  be  filed  on  or  before  December  3. 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb,  * 

Secretary. 

(FR  Doc  a«-31047  Filed  11-lS-M:  8:45  ami 
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(Docket  No.  ERS5-124-000] 

Dayton  Power  and  Ught  Co.;  Filing 

November  20, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  14, 
1984,  Dayton  Power  and  Light  Company 
(DP&L)  tendered  for  filing  an  executed 
Purchase  and  Resale  Agreement 
(Agreement)  between  DP&L  and  the 
Village  of  Minster  (Minster),  Ohio. 

The  proposed  Agreement  allows 
Minster  to  purchase  energy 
requirements  from  third  parties  who  will 
use  existing  Interconnection  Agreement 
Rate  schedules  to  deliver  the  energy 
requirements  to  DP&L  for  delivery  to 
Minster. 

DP&L  requests  the  Commission  waive 
its  notice  and  filing  requirements  and 
permit  the  proposed  Agreement  to 
become  effective  December  1, 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  3, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commisson  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc  S4-310tS  Filed  11-2B-M:  8:4S  eml 
aiUJNQ  COOE  (717-01-11 


[Docket  No.  ERS5-12S-000] 
Delmarva  Power  ft  Light  Co.;  Filing 

November  20. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  14, 
1984,  Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  Fourth 
Revised  Leaf  No.  38,  to  Delmarva's 
FERC  Electric  Transmission  Service 
Rate  Schedules  56,  58,  59,  60,  64  and  65. 

Delmarva  states  that  the  revised  tariff 
leaf  incorporates  changes  to  increase 
the  "monthly  contracted  demands" 
under  "Section  G"  for  the  six  resale 
customers  of  the  Company  who  are 
taking  service  under  these  Transmission 
Service  Rate  Schedules. 

Delmarva  requests  an  effective  date  of 
January  1, 1985.  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  3, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FH  Doc  84-31049  Filed  ll-2»-e4:  &4S  am) 
•ILLING  COOC  nn-ei-M 


[Project  No.  6796-001] 

Great  Northern  Hydro  Corp.;  Surrender 
of  Preliminary  Permit 

November  21, 1984. 

Take  notice  that  Great  Northern 
Hydro  Corporation,  Permittee  for  the  St. 
Regis  Hydro  Station  Project  No.  6796, 
has  requested  that  the  preliminary 
permit  be  terminated.  The  preliminary 
permit  for  Project  No.  6796  was  issued 
on  August  26,  1983.  and  would  have 
expired  on  January  31, 1985.  The  project 
would  have  been  located  on  the  St. 
Regis  River  in  Franklin  County,  New 
York.  The  Permittee  states  that  the 
project  is  no  longer  feasible. 

Great  Northern  Hydro  Corporation 
filed  the  request  on  April  6. 1984,  and 
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the  surrender  of  the  preliminary  permit 
for  Project  No.  6796  is  effective  as  of  30 
days  after  the  date  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  84-31035  Filed  11-25-M:  &-4S  ami 
BIU.INO  COOE  •717-01-H 


(Docket  No.  ER$S-121-«00] 
Montana-Dakota  UtMtias  Co.;  Fling 

November  20, 1984. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  November  13. 
1984,  Montana-Dakota  Utilities 
Company  (MDU)  tendered  for  filing 
Supplement  11,  dated  May  28, 1971; 
Supplement  12,  dated  July  7, 1971; 
Supplement  13.  dated  April  26, 1972; 
Supplement  14.  dated  November  21. 
1977;  Supplement  15,  dated  September 
28, 1978;  Supplement  16.  dated  March  12, 
1979;  Supplement  17.  dated  June  16, 1980; 
and  Supplement  18.  dated  August  19. 
1983;  to  its  Intercormection  Agreement, 
dated  November  21, 1956.  with  United 
States  Department  of  Energy.  Western 
Area  Power  Administration. 

MDU  requests  waiver  of  the  notice 
requirement  of  i  35.3  of  the 
Commission's  Regulations  and  that  the 
supplements  be  made  effective  as  of  the 
date  shown  in  each  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NW..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  5, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Sedfetary. 

|FR  Doc.  84-310S0  Piled  11-28-84;  8:45  am) 
BtLUNO  COOC  (717-01-« 


[Docket  No.  ER8S-90-0001 

Northeast  Utilities  Service  Co,,  Filing 

November  20. 1964. 

Take  notice  that  on  November  2, 1984, 
Connecticut  Light  and  Power  Company 
(CLAP)  submitted  for  filing  notices  of 


termination  for  the  following  rate 
schedules: 

CLftFs  Rate  Schedule  FPC  No.  21 
CLAP'S  Rate  Schedule  FPC  No.  41 
CLAP'S  Rate  Schedole  FPC  No.  OS 

CLftFs  Rate  Sdiedule  FPC  No.  Zl 
provided  for  transmission  service  in 
connection  with  purchases  made  under 
CL&P's  Rate  Schedule  FPC  No.  22  which 
was  terminated  effective  on  April  27, 
1968.  Transmission  service  under  CL&Fs 
Rate  Schedule  FPC  No.  21  ended  with 
the  termination  of  CL&Fs  Rate  Schedule 
FPC  No.  22.  CL&P  hereby  requests  that 
CL&Fs  Rate  Schedule  FPC  No.  21  be 
terminated  effective  as  of  April  27, 1968. 
the  date  on  which  service  under  that 
rate  schedule  ended. 

CL&P's  Rate  Schedule  FPC  No.  41 
provided  for  transmission  service  in 
connection  with  an  agreement  for 
purchases  of  power  from  New 
Brunswick,  Canada  which  terminated  on 
June  30, 1975.  Transmission  service 
under  CL&Fs  Rate  Schedule  FPC  No.  41 
ended  with  the  termination  of  the  New 
Brunswick  purchase  agreement.  CL&P 
hereby  requests  that  CL&Fs  Rate 
Schedule  FPC  No.  41  be  terminated 
effective  as  of  June  30. 1975,  the  date  on 
which  service  under  that  rate  schedule 
ended. 

CL&P's  Rate  Schedule  FPC  No.  69 
provided  for  a  termination  date  of 
October  31, 1974.  CL&P  hereby  requesU 
that  CL&P  Rate  Schedule  FPC  No.  69  be 
terminated  effective  as  of  October  31, 
1974,  the  date  on  which  the  rate 
schedule  ended  in  accordance  with  its 
own  terms. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  I)ecember  4, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc  a4-310Sl  File  11-2a-S«:  8:45  an) 
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(DoclMt  Na  CP7S-124-009] 

Northern  Border  Pipeline  Co;  Petition 
to  Amend 

November  21, 1984. 

Take  notice  that  on  November  18. 
1984,  Northern  Border  Pipeline  Company 
(Petitioner),  224  South  lOBth  Avenue. 
Omaha,  NE  68154,  filed  in  Docket  No. 
CP78-124-009,  a  petition  to  amend 
pursuant  to  section  Ttc)  of  the  Natural 
Gas  Act  and  Section  9  of  the  Alaskan 
Natural  Cas  Transportation  Act  of  1976, 
the  Commission's  orders  issued  April  28, 
1980,  and  June  20, 1980,  in  Docket  No. 
CP78-124  authorizing  an  extension  in 
the  term  of  its  cxurently  authorized 
transportation  services  on  behalf  of 
certain  importers  of  Canadian  natural 
gas  through  October  31, 1996.  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioner  states  that  by  orders  issued 
April  28  and  June  2a  198a  the 
Commission  authorized  it  to  construct 
and  operate  interstate  pipeline  facilities 
and  to  transport  up  to  800.000  Mcf  of 
natural  gas  per  day  for  Northern  Natural 
Gas  Company,  Division  of  InterNorth 
Inc..  Panhandle  Eastern  Pipe  Line 
Company  and  United  Gas  Pipe  Line 
Company  (U.S.  Shippers).  It  is  stated 
that  the  gas  transported  on  behalf  of  the 
U.S.  Shippers  is  imported  from  Canada. 
Petitioner  states  that  its  currently 
existing  authorization  to  transport 
extends  through  October  31. 198a 
Petitioner  further  states  that  (1)  on  July 
25, 1984,  Pan-Alberta  Gas  Ltd.  (Pan- 
Alberta)  requested  of  the  National 
Energy  Board  of  Canada  (NES)  an 
extension  of  the  term  of  its  export 
authorizations  to  the  U.S.  Shippers 
through  October  31, 1996,  rather  than 
October  31. 1992,  as  is  currently 
authorized;  and  (2)  Northwest  Alaskan 
Pipeline  Company  (Northwest  Alaskan) 
filed  applications  with  the  Commission 
and  with  the  Economic  Regulatory 
Administration  for  authorization  to 
extend  the  term  of  its  import 
authorization  from  October  31, 1992  to 
October  31,  2001,  or,  in  the  alternative, 
through  October  31. 1996.  which  would 
correspond  with  the  term  of  the  export 
authorization  sought  from  the  NEB. 
Petitioner  requests  an  extension  of  the 
term  of  its  authorization  to  transport 
these  imported  volumes  through  October 
31, 1996,  to  correspond  with  the 
extensions  of  term  requested  by  Pan- 
Alberta  and  Northwest  Alaskan. 

Petitioner  states  that  it  believes  that 
the  Commission's  approval  of  its 
requested  extension  of  term  would  be 
the  foundation  upon  which  a  meaningful 
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reduction  in  its  cost  of  service  to  the 
U.S.  Shippers  may  be  implemented. 
Petitioner  has  filed  a  separate  docket. 
Docket  No.  RP85-25-000,  to  effectuate 
this  so-called  meaningful  reduction, 
principally  through  a  rescheduling  of  its 
depreciation  expenses  to  reflect  the 
proposed  extension  of  term  through 
October  31. 1996. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
November  30. 1984,  file  with  the  Federal 
Energy  Regulatory  Conunission. 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Ddc.  •4-31027  FiM  11-2B-M:  MS  am] 
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[Doctot  Na  CP8S-79-0001 

Northern  Natural  Gas  Co^  Division  of 
InterNorth,  Inc^  ApfHication 

November  20, 1984. 

Take  notice  that  on  October  29. 1984, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc.  (Applicant), 
2223  Dodge  Street.  Omaha.  Nebraska 
6810Z  filed  in  Docket  No.  CP-85-73-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  the 
transportation  of  natural  gas  by 
Applicant  for  Northern  States  Power 
Company  (NSP),  all  as  more  fully  set 
forth  in  the  application  which  i*  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  transports 
25,600  Mcf  of  vaporized  liquefied  natural 
gas  (LNG)  per  day  during  the  winter 
season  from  NSP's  Wescott  plant  to  the 
Lake  Elmo.  Minnesota  Town  Border 
Station  No.  IB  (Lake  Elmo  TBS).  Such 
transportation  service,  it  is  stated,  is 
reflected  in  Rate  Schedule  T-13  of 
Applicant's  FERC  Gas  Tariff,  Original 
Volume  No.  2,  and  was  authorized  May 
24, 1977,  in  Docket  No.  CP75-126.  It  is 
further  indicated  that  the  transportation 
volumes  have  been  used  to  meet  NSP's 


firm  and  small  volume  customers' 
requirements  during  the  winter  season. 

Applicant  avers  that  it  has  entered 
into  an  agreement  with  NSP  to  reassign 
a  portion  of  NSP's  contract  demand  from 
the  St.  Paul.  Minnesota.  Town  Border 
Station  No.  IP,  where  it  is  no  longer 
required,  to  the  Lake  Elmo  TBS.  As  a 
result  of  the  shift  in  contract  demand,  it 
is  explained  that  the  transportation  of 
the  revaporized  LNG  to  the  Lake  Elmo 
TBS  is  no  longer  required.  Applicant 
therefore  proposes  to  abandon  such 
transportation  service.  Applicant  further 
explains  that  it  has  concurrently  filed  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  to  implement 
thr  transfer  of  contract  demand  to  the 
Lake  Elmo  TBS. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  11, 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 

Secretary. 

I FR  Doc.  M-31062  Filed  1  l-2e-M:  8:45  aoil     ' 
MUMO  COOC  (717-01-11 


[Docket  No.  ER85-95-000] 
Otter  Tail  Power  Co.;  Filing 

November  20, 1984. 

Take  notice  that  on  November  2, 1984, 
Otter  Tail  Power  Company  (Otter  Tail) 
submitted  notices  for  the  following  rate 
schedules: 

FPC  ElecUic  Tariff,  Orig.  Vol.  No.  1 
Rate  Schedule  No.  128 
Rate  Schedule  No.  165 

FPC  Electric  Tariff.  Orig.  Vol.  No.  1 
was  a  schedule^  that  was  filed  on 
September  10. 1947.  The  schedule 
provided  rates  for  wholesale  power 
sales  to  REC's  and  Municipals.  This 
schedule  has  not  been  in  effect  for  many 
years  and  therefore  Otter  Tail  is 
requesting  cancellation  of  the  schedule. 

Rate  Schedule  No.  128  is  an 
interconnection  agreement  between 
Minnesota  Power  and  Otter  Tail  Power 
Company  that  was  effective  on  August 
20, 1963.  The  original  expiration  date 
was  December  31, 1982.  Supplement  No. 
2  to  this  agreement  filed  by  Minnesota 
Power  on  September  23. 1969  extended 
the  expiration  date  to  March  31, 1990,  so 
no  action  is  required  of  Schedule  No.         > 
128. 

Rate  Schedule  No.  165  is  an 
interconnection  agreement  with 
Mountrail  Electric  Cooperative  Inc.  and 
Otter  Tail  Power  Company.  This 
agreement  was  filed  on  June  24, 1971 
and  had  an  effective  date  of  February 
15, 1971.  Date  of  expiration  was 
February  15, 1981. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  4. 
1984.  Protests  will  be  considei^ed  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Socretary. 

|FR  Doc  84-310S3  Filed  11-28-84:  8:45  din| 

BHjjNa  CODE  tru-oi-w 
[Docket  No.  ER8S-94-000] 

PacifiCorp,  Doing  Business  as  Pacific 
Power  &  Light  Co.;  Filing 

November  20. 1984. 

Take  notice  that  on  November  2, 1984, 
PacifiCorp,  during  business  as  Pacific 
Power  &  Light  Company  (PacifiCorp) 
submitted  for  filing  a  notice  of 
cancellation.  PacifiCorp  states  that  Rate 
Schedule  FERC  No.  207,  effective  date  of 
March  1, 1981  and  filed  with  the 
Commission  on  September  1, 1981  by 
Pacific  Power  &  Light  Company,  has 
expired  by  its  own  terms  and  is  to  be 
cancelled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Washington 
Water  Power  Company  and  Washington 
Utilities  and  Transportation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  6, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb^ 
Secretary. 

|FR  Doc  84-31054  Filed  11-26-84. 0:45  tim| 
BILUNQ  cooc  8717-01-11 


[Project  No.  8054-0011 

Pacific  Hydropower  Co.;  Surrender  of 
Preliminary  Permit 

November  21. 1984. 

Take  notice  that  Pacific  Hydropower 
Company,  Permittee  for  the  proposed 
Starview  Water  Power  Project  No.  8054, 
requested  by  letter  dated  October  1, 
1984,  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 


issued  on  August  3. 1984,  and  would 
have  expired  on  July  31, 1986.  The 
project  would  have  been  located  on  the 
Yaak  River  in  Lincoln  County,  Montana. 

The  Permittee  filed  the  request  on 
October  1, 1984,  and  the  preliminary 
permit  for  Project  No.  8054  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 

|KR  Doc.  84-31036  Filed  11-28-84:  8:45  amj 
BILUNO  COOE  •717-01-11 


[Docket  No.  ES85- 13-000] 

Westchester  Resco  Co.;  Application 

November  20, 1984. 

Take  notice  that  on  November  15, 
1984,  Westchester  Resco  Company, 
("Applicant")  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  ("Commission")  seeking 
authority  pursuant  to  section  204  of  the 
Federal  Power  Act  to  incur  liability  for 
the  payment  of  up  to  $42,000,000  of 
Industrial  Development  Bonds  to  be 
issued  by  the  County  of  Westchester 
Industrial  Development  Agency 
("Agency"),  which  will  be  used  by  the 
Agency  for  the  refinancing  of  the 
Agency's  outstanding  $31,500,000  Letter 
of  Credit  Bonds  (Westchester  Resco 
Company  Project— 1982  Series  A)  and 
for  financing  a  portion  of  certain  costs 
(not  to  exceed  $10,500,000)  associated 
with  the  solid  waste  disposal,  resource 
recovery  and  electric  generating 
facilities  located  in  the  City  of  Peekskill, 
New  York. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
December  5, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 


action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  motions  to  intervene  in  accordance 
with  the  Commission's  rules.  The 
Application  is  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 


Secretary. 

|KR  Doc.  84-31055  Filed  11-26-84.  8:45  ami 
BILUNO  COOE  (717-01-11 


(Docket  No.  SA85-3-000I 

Witt  Oil  Production,  Inc.;  Petition  for 
Adjustment 

Issued  November  20. 1984. 

On  October  1, 1984,  Witt  Oil 
Production.  Inc.  (Witt)  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  petition  for  an  adjustment  under 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  and  Rules  1101 
through  1104  of  the  Commission's  rules.' 

Witt  seeks  to  be  excused  from  a 
portion  of  the  refund  obligations 
required  by  a  May  3, 1984,  interim  rule 
issued  by  the  Commission  to  implement 
the  decision  oi  Interstate  Natural  Gas 
Association  of  America  v.  FERC  *  which 
vacated  Commission  Order  Nos.  93  and 
93A.  Witt  states  that  the  refunds  are  due 
from  a  well  which  is  plugged  and  no 
longer  producing  any  income. 
Additionally,  several  of  the  working 
interest  owners  are  bankrupt. 
Accordingly,  Witt  states  that  it  cannot 
collect  all  the  funds  necessary  to  satisfy 
the  refund  obligation. 

Subpart  K  of  Part  385  of  the 
Commission's  rules  sets  out  the 
procedures  that  apply  to  this  adjustment 
proceeding.  Any  person  who  wishes  to 
participate  in  this  proceeding  shall  file  a 
petition  to  intervene  in  accordance  with 
Subpart  K.  All  such  petitions  must  be 
filed  within  15  days  after  this  notice  is 
published  in  the  Federal  Register. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  84-31056  Filed  11-28-84;  Mi  ami 
BILUNO  COOE  6717-01-M 


•  15  U.S.C.  3301.  3412(c)  and  18  CFR  3S5.1101 
through  1104  (1964).  respectively. 

'  716  F.2d  1  (D.C.  Cir.  1983).  cert.  den..        U.S. 
(March  19. 1964). 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

(A-l-Fm.-2723-a) 

DalagaHon  of  N«w  Sourc* 
PwfoniMno9  Standsftls  (NSPS)  mnI 
NatkNuil  EmiMlon  SlMtdsftlB  for 
Hazardous  Air  Polutants  (NESHAPs); 
Statas  of  Cofinaellcut,  Malna,  Now 
Hampshire,  Rhode  Island,  and 
Massachusetts 

AGCNCV:  Environmental  Protection 
Agency  (EPA). 
achon:  Notice. 


:  Sections  lll(c]  and  112(d)  of 
the  Qean  Air  Act  permit  EPA  to 
delegate  to  the  Slates  the  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  Part  60.  Standards  of 
Performance  for  New  Stationary 
Sources.  (NSPS)  and  40  CFR  Part  61. 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs). 
The  EPA  hereby  notifies  the  public  that 
it  has  delegated  authority  over  certain 
New  Source  Performance  Standards 
(NSPS)  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs)  to  the  State  Air  Pollution 
Agencies  in  Region  I.  This  notice 
announces  delegations  granted  since 
February  14. 1983.  In  addition,  the  above 
listed  States'  delegation  agreements 
provide  that  authority  over  future 
revisions  to  previously  delegated 
standards  %vill  automatically  be 
redelegated  to  the  State  agency,  in 
addition,  these  state  delegation 
agreements  provide  for  automatic 
delegation  of  new  standards.  These 
delegations  do  not  create  any  new 
regulatory  requirements  affecting  the 
public.  The  e^ect  of  the  delegations  is  to 
shift  primary  program  responsibility  for 
the  affected  NSPS  and  NESHAPS  source 
categories  from  EPA  to  State 
governments.  Some  States  do  not  have 
fall  authority  over  the  programs; 
limitations  are  noted  where  appropriate. 
DATES:  Effective  immediately. 
ADDRESSES:  Applications  and/or  reports 
required  under  all  NSPS/NESHAPs 
source  categories  for  which  EPA  has 
delegated  authority  to  respective  states 
should  be  addressed  to: 

State  of  Connecticut:  Division  of  Air 
CompUance.  Department  of 
Environmental  Protection.  165  Capitol 
Avenue,  Hartford.  Connecticut  06115. 

State  of  Maine:  Bureau  of  Air  Quality 
Control.  Department  of  Environmental 
Protection,  State  House.  Station  No.  17. 
Augusta,  Maine  04333. 

State  of  Massachusetts: 
Massachusetts  Department  of 
Environmental  Quality  Engineering. 
Division  of  Air  Quality  Control.  One 


Winter  Street.  Boston.  Massachusetts 
02108. 

State  of  New  Hampshire:  New 
Hampshire  Air  Resources  Agency. 
Health  and  Welfare  Building.  Hazen 
Drive.  Concord.  New  Hampshire  03301. 

State  of  Rhode  Island:  Rhode  Island 
Department  of  Environmental 
Management.  204  Cannon  Building.  75 
Davis  Street.  Providence.  Rhode  Island 
02908. 

FOA  RiflTHER  INFOflMATION  CONTACT: 
Thomas  A  Elter.  EPA  Region  I.  Air 
Management  Division.  ).F.  Kennedy 
Federal  Building.  Boston,  MA  02203. 
Telephone  (617)  223-4877. 

SUPPLEMENTARY  INFORMATION:  The 
States  of  Region  I  were  delegated 
authority  over  the  General  Provisions  of 
the  New  Source  Performance  Standards 
and  various  source  categories  in  letters 
from  EPA  dated  September  30, 1980. 
These  letters  established  a  mechanism 
of  automatic  delegation  of  new 
standards  when  specifically  requested 
by  the  States.  In  accordance  with  this 
mechanism,  requests  for  delegation 
were  submitted  to  EPA  and 
subsequently  granted  by  the  Regional 
Administrator  Michael  R.  Deland. 

Delegations  for  each  State  are  listed 
below: 

State  of  Coniiecticut 

Limitations:  None;  full  enforcement 
delegated. 

Delegations:  NSPS  Subparts: 

Effective  date:  April  3. 1984. 

WW — Beverage  Can  Surface  Coating. 

XX — Bulk  Gasoline  Terminals. 

VV— Equipment  Leaks  of  VOC  in  the 
Synthetic  Organic  Chemicals 
Manufacturing  Industry. 

RR — Pressure  Sensitive  Tape  and 
Label  Surface  Coating  Operations. 

State  of  Maine 

Limitations:  None;  full  authority 
delegated. 

Delegations:  NSPS  Subparts: 

Effective  date:  April  25. 1984. 

WW — Beverage  Can  Surface  Coating. 

XX — Bulk  Gasoline  Terminals. 

VV— Equipment  Leaks  of  VOC  in  the 
Synthetic  Organic  Chemicals 
Manufacturing  Industry. 

RR — Pressure  Sensitive  Tape  and 
Label  Surface  Coating  Operations. 

Commonwealth  of  Massachusetts 

Limitations:  None:  full  authority 
delegated. 
Delegations:  NSPS  Subparts: 
Effective  date:  October  1. 1984. 
XX — Bulk  Gasoline  Terminals. 
WW — Beverage  Can  Surface  Coating. 


RR — Pressure  Sensitive  Tape  and 
Label  Surface  Coating  Operations. 

State  of  New  Hampshire 

Limitations:  None:  full  authority 
delegated. 

Delegations;  NSPS  Subparts: 

Effective  date:  February  14, 1983. 

KK— Lead  Acid  Battery 
Manufacturing. 

EE — Surface  Coating  of  Metal 
Furniture. 

QQ — Graphic  Arts — Publication 
Rotogravure. 

Effective  date:  May  5. 1984. 

RR — Pressure  Sensitive  Tape  and 
Label  Surface  Coating  Operations. 

WW — Beverage  Can  Surface  Coating. 

XX — Bulk  Gasoline  Terminals. 

VV— Equipment  Leaks  of  VOC  in  the 
Synthetic  Organic  Chemicals 
Manufacturing  Industry. 

Effective  Date:  July  18. 1984. 

HHH— Synthetic  Fiber  Production 
Facilities. 

GGG — Equipment  Leaks  of  VOC  in 
Petroleum  Refineries. 

LL — Metallic  Mineral  Processing 
Plants. 

NESHAPs  Subparts: 

Effective  date:  July  18, 1984. 

J — National  Emission  Standards  for 
Equipment  Leaks  (Fugitive  Emission 
Sources)  of  Benzene. 

V — Equipment  Leaks  (Fugitive 
Emission  Sources)  of  Volatile 
Hazardous  Air  Pollutants. 

State  of  Rhode  Island 

Limitations:  Administrative 
delegation,  only. 

Delegations:  NSPS  Subparts: 

Effective  date:  September  11. 1984. 

EE — Surface  Coating  of  Metal 
Furniture. 

LL — Metallic  Mineral  Processing 
Plants. 

QQ — Graphic  Arts:  Publication 
Rotogravure. 

RR — Pressure  Sensitive  Tape  and 
Label  Surface  Coating  Operations. 

SS — Industrial  Surface  Coating:  Large 
Appliances. 

TT — Metal  Coil  Surface  Coating. 

W— Equipment  Leaks  of  VOC  in  the 
Synthetic  Organic  Chemicals 
Manufacturing  Industry. 

WW — Beverage  Can  Surface  Coating. 

XX — Bulk  Gasoline  Terminals. 

GGG — Equipment  Leaks  of  VOC  in 
Petroleum  Refineries. 

HHH — Synthetic  Fiber  Production 
Facihties. 

NESHAPs  Subparts: 

Effective  date:  September  11, 1984. 

J — National  Emission  Standards  for 
Equipment  Leaks  of  Benzene. 
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V — National  Emission  Standard  for 
Equipment  Leaks. 

Effective  immediately,  all 
applications,  reports,  and  other 
correspondence  required  under  these 
NSPS  and  NESHAPs  standards  should 
be  sent  to  the  above  State  addresses, 
and  to  the  EPA. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Sec.  111(c)  and  112(d)  of  the  Clean  Air  Act. 
42  U.S.C.  7411(c)  and  7412(d)) 

Dated:  October  19, 1984. 
Michael  R.  Deland, 

Regional  Administrator.  • 

int  Doc.  30840  Filed  ll-2e-M:  8:4S  am) 
BILLING  COOe  65S0-S0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infonnatlon  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0009 

Title:  Disaster  Assistance  Registration 
Form  (Test) 

Abstract:  Form  used  to  apply  for 
disaster  assistance  benefits.  Filled  out 
by  FEMA  interviewers  only  in 
Presidentially-declared  major 
disasters.  (See  supporting  statement.) 

Type  of  respondents:  Individuals  or 
Households 

Number  of  respondents:  20,000 

Burden  hours:  13,333 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley.  (202)  287-9906,  500 
C.  Street.  SW..  Washington.  D.C.  20472. 

Comments  should  be  directed  to  Mike 
Weinstein.  Desk  Officer  for  FEMA, 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  Rm.  3235.  New  Executive 
Office  Building,  Washington.  D.C.  20503. 

Dated:  November  19, 1984. 
Walter  A  Girstantat, 
Director,  Administrative  Support. 

|FR  Doc  «4-^Me55  filed  11-2S-M:  8:4S  am| 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commiv'^Jon  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  Part  510. 


Licens* 
No. 

Nwna/aiMrau 

Dele  revoked 

312 

Blua  Star  Shipping  Corporation. 
701  SE.  24th  Street  FL  Lau- 
derdale. FL  33316. 

Nov  1.  1964 

2760 

Oueenn  Mantima.  Ltd..  238 
Montevista  Lane,  Daly  City. 
CA  94015. 

Nov  2.  1964 

2596 

Intershlp.  Inc..  2216  Coral  Way. 
Mianit.  FL  33145. 

Nov.  3.  1964. 

17S3 

Eari    R.    Sauta    S    Aasociataa. 

10910  U  Cienega  Btvd.. 
Inglewood.  CA  90304 

Nov.  5.  1984. 

Robert  G.  Drew, 

Director,  Bureau  of  Tariffs. 

|FR  Doc.  M-30eSl  Filed  11-26-84  8:45  am] 
BILUNQ  COOE  67SIM>1-M 


Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  D.C. 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  221-004165-001. 

Title:  Savannah  Terminal  Agreement. 

Parties: 

Georgia  Ports  Authority  (Authority) 

Hapag  Uoyd  A.G.  (HL) 

Intercontinental  Transport.  BV  (ICT) 

Compagnie  General  Maritime  (CGM) 

Synopsis:  Agreement  No.  221-004165- 
001  amends  the  basic  agreement 
between  the  Authority  and  HL  by 
making  the  agreement  applicable  to  ICT 
and  CGM.  The  leased  premises  are 
located  at  the  Authority's  Garden  City 
Terminal,  Savannah.  Georgia.  The 


premises  consist  of  paved  acreage 
containing  container  parking  slots 
assigned  to  the  parties  of  the  agreement. 
The  parties  have  requested  a  shortened 
review  period  for  the  agreement. 

Agreement  No.:  202-007540-043. 

Title:  U.S.  Atlantic  &  Gulf/ 
Southeastern  Caribbean  Conference. 

Parties: 

Concorde/Nopal  Lie 

Puerto  Rico  Maritime  Management, 
Inc.  (PRMSA) 

Sea-land  Service.  Inc. 

Shipping  Corporation  of  Trinidad  and 
Tobago.  Inc.  (SCOTT) 

Synopsis:  The  purpose  of  this 
modification  is  to  delete  from  the 
geographic  scope  of  the  agreement. 
United  States  Atlantic  Coast  ports  in  the 
range  from  West  Palm  Beach,  Florida  to 
and  including  Key  West.  Florida.  The 
amendment  provides  that  it  will  not 
become  effective  until  the  Florida/ 
Caribbean  Lines  Association  agreement 
becomes  effective,  and  the  parties  to 
that  agreement  file  a  tariff  with  the 
Commission. 

Agreement  No.:  202-010414-004. 

Title:  PRC-USA  Eastbound  Rate 
Agreement. 

Parties: 

American  President  Lines.  Ltd. 

Lykes  Bros.  Steamship  Co.,  Inc. 

Sea-Land  Service,  Inc. 

United  States  Lines,  Inc. 

Waterman  Steamship  Corp. 

Synopsis:  The  proposed  amendment 
would  eliminate  the  agreement's  current 
neutral  body  policing  provisions  as  of 
the  end  of  the  current  calendar  year  and 
would  add  new  provisions  authorizing 
the  retention  of  a  neutral  body  policing 
authority  if  requested  by  a  member  line. 

Agreement  No.:  202-010637-002. 

Title:  North  Europe/U.S.  Atlantic 
Conference. 

Parties: 

Atlantic  Container  Line  (G.I.E.) 

Dart-ML  Limited 

Hapag-Lloyd  AG 

Sea -Land  Service.  Inc. 

Trans  Freight  Lines.  Inc. 

United  States  Lines.  Inc. 

Synopsis:  The  modification  revises 
article  3  of  the  basic  agreement  by 
adding  the  names,  addresses  and 
nationality  of  two  new  members,  i.e.. 
Compagnie  Generale  Maritime  ("CGM") 
and  Intercontinental  Transport  (ICT) 
BV.  The  parties  have  requested  a 
shortened  review  period  for  the 
agreement. 

Agreement  No.:  207-010680. 

Title:  Forest  Product  Carriers 
(International)  Joint  Service  Agreement. 

Parties: 

Mitsui  O.S.K.  Lines  Ltd. 

The  East  Asiatic  Company  Ltd.  A/S 
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Synopsis:  The  proposed  agreement 
would  establish  a  joint  service  between 
the  parties  for  the  carriage  of  forest 
products,  neobulk  and  project  cargoes  in 
the  trade  between  ports  on  the  Pacific 
Coast  of  the  United  States  and  Western 
Canada,  and  ports  in  the  United 
Kingdom.  Europe,  Scandinavia  and  the 
Baltic  Sea  and  inland  points  from  such 
ports. 

Agreement  No.:  224-010681 
Title:  New  Orleans  Terminal 
Agreement. 
Parties: 
The  Board  of  Commissioners  of  the 

Port  of  New  Orieans  (Board) 
Coordinated  Caribbean  Transport. 

Inc.  (CCTI) 

Synopsis:  Agreement  No.  224-010681 
provides  for  the  lease  by  the  Board  to 
CCTI  to  tracts  of  land  and  mooring  area 
at  the  Jourdan  Road  Terminal,  New 
Orleans.  CCTI  will  conduct  at  the 
premises,  its  business  of  transporting 
and  handling  containerized,  breakbulk 
and  RO/RO  cargoes,  and  other  activities 
related  to  vessels  controlled  by  them  or 
a^liated  companies.  The  term  of  the 
agreement  is  for  5  years,  with  the  option 
of  5  additional  1-year  extensions.  The 
parties  have  requested  a  shortened 
review  period  for  the  agreement. 

Agreement  No.:  217-010683. 

Title:  Transnave/Ecuadorian  Line 
Cross  Space  Charter  and  Rationalization 
Agreement. 

Parties: 

Transportes  Navieros  Ecuatorianos — 
Transnave  Ecuadorian  Line,  Inc. 

Synopsis:  The  agreement  covers  the 
trade  between  Miami  and  points  on  the 
Gulf  Coast  of  the  United  States  and 
ports  and  points  in  Ecuador,  Panama 
and  other  areas  of  South  and  Central 
America,  Mexico  and  the  Caribbean. 
The  agreement  would  permit  the  parties 
to  cross  charter  vessel  space,  to  lease  or 
sublease  between  themselves  container 
and  other  equipment,  to  rationalize  and 
coordinate  sailings  and  to  enter  into 
joint  use  agreements  for  terminal 
facilities,  stevedoring  and  other 
shoreside  services. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  Novnnbv  21. 1984. 

Frauds  C  Hunwy. 

Secretary. 

ira  Doc  st^sn  pikd  n-a-s*  »4s  m\ 


GENERAL  SERVICES 
ADMINISTRATION 

Report  on  ReviMd  System  of  Records 
Under  the  Privacy  Act  of  1964 

agency:  General  Services 
Administration. 

action:  Notification  of  new  routine  use. 

summary:  The'  purpose  of  this  document 
is  to  give  notice,  under  the  provisions  of 
the  Privacy  Act  of  1974,  5  U.S.C.  552a,  of 
intent  to  propose  a  new  routine  use  for 
the  General  Services  Administration's 
system  of  records.  Travel  Charge  Card 
Program,  GSA/GOVT-3.  The  routine  use 
will  permit  the  disclosure  of  information 
from  this  system  of  records  to  GSA 
contract  travel  agents  assigned  to 
participating  agencies  for  billing  of 
transportation  and  accommodations  of 
Federal  employees  on  travel. 

DATES:  Any  interested  party  may  submit 
written  comments  about  this  revised 
system.  Comments  must  be  received  on 
or  before  the  30th  day  following 
publication  of  this  notice.  The  routine 
use  will  become  effective  without 
further  notice  on  the  30th  day  following 
publication  of  this  notice  unless 
comments  are  received  that  would  result 
in  a  contrary  decision. 
AOORESS:  Address  comments  to  General 
Services  Administration  (ATRAI). 
Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Heibert  GSA  Privacy  Act 
Officer,  telephone  (202)  535-7647. 
SUPPLEMENTARY  INFORMATION:  One 

agency  has  voiced  a  problem  with  using 
the  Travel  Charge  Card  Program  system 
of  records.  Instead  of  the  contract 
charge  card  company  billing  the 
employee,  they  will  bill  the  travel  agent 
who  in  turn  will  bill  the  agency.  For  the 
travel  agent  to  receive  the  money,  they 
require  the  traveling  employee's  social 
security  number,  charge  card  number, 
and  any  other  needed  information. 
-Presently  there  is  no  provisions  for  this 
information  to  be  disclosed.  GSA 
proposes  to  add  a  new  routine  use  to  the 
system  of  records  in  order  that  such 
identifying  information  can  be  released. 

The  following  routine  use  will  be 
added  to  GSA's  system  of  records. 
Travel  Charge  Card  Program  GSA/ 
GOVT-3.  The  current  notice  of  this 
system  was  published  on  September  29. 
1983,  in  48  FR  44655  thru  44657. 
GSAA30VT-3 

SYSTEM  NAMC: 

Travel  Charge  Card  Program. 


ROUTINC  uses  OP  RSCOfWS  MAINTAINSO  IN 
THE  SYSTEM.  INCLUOINO  CATEOORieS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

•  •  *  *  • 

i.  To  disclose  information  to  GSA 
contract  travel  agents  assigned  to 
participating  agencies  for  billing  of 
travel  expenses. 

*  *        •        *        « 

Dated:  November  19. 1964. 
Frank  |.  Sabatim. 

Director.  Information  Management  Division. 

|FR  Doc  84-3a9S2  Filed  11-2S-M:  a'45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Mine  Health  Research  Advisory 
Committee,  X-Ray  Surveillance 
Sut>group;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  committee 
meeting: 

X-Ray  Surveillance  Subgroup  of  the 
Mine  Health  Research  Advisory 
Committee 

Date:  December  13. 1984. 

Time:  9:00  a.m.  to  4:30  p.m. 

Place:  Second  Floor,  Amfac  Hotel, 
1380  Bayshore  Highway,  Burlingame, 
California  94010. 

Purpose:  This  Committee  subgroup  is 
charged  with  determining  if  the 
Committee  should  recommend  to 
NIOSH  that  the  Institute  conduct  the 
entire  x-ray  surveillance  program  for 
coal  miners.  If  so,  the  subgroup  is  to 
consider  what  criteria  should  be  met  to 
justify  the  initiation  and  continuation  of 
this  program  by  NIOSH  in  terms  of 
factors  such  as  participation  rate, 
detection  rate  of  disease,  and  transfer 
rate  to  less  dusty  jobs.  Other  issues, 
such  as  quahty  of  films  and  linkage  of 
the  surveillance  program  with  a 
compensation  program,  may  also  be 
discussed. 

Viewpoints  and  suggestions  from 
manufacturers  of  x-ray  equipment, 
industry,  labor,  academia,  other 
government  agencies,  and  any  other 
interested  parties  are  invited.  Interested 
parties  wishing  to  participate  in  the 
meeting  are  requested  to  contact  Dr.  Roy 
Fleming  at  the  address  below  in  order  to 
be  assured  appropriate  time  for 
presentation.  Four  copies  of  the  text  of 
the  presentation  should  be  provided  to 
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the  subgroup  chairperson,  Dr.  Nicholas 
Sargent,  University  of  Southern 
California,  School  of  Medicine, 
Department  of  Radiology,  1200  North 
State  Street,  Los  Angeles,  California 
90033,  prior  to  or  at  the  subgroup 
meeting. 

Contact  Person:  Roy  M.  Fleming, 
Sc.D.,  Executive  Secretary,  MHRAC, 
NIOSH,  CDC,  Building  1,  Room  305, 1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333,  Phone:  (404)  329-3343. 

The  Mine  Health  Research  Advisory 
Committee  (MHRAC)  was  established 
by  the  Federal  Mine  Safety  and  Health 
Act  of  1977.  The  Committee  is  charged 
with  advising  the  Secretary  of  Health 
and  Human  Services  on  matters 
involving  or  relating  to  mine  health 
research.  The  subgroup,  composed  of 
members  of  the  MHRAC,  will  provide  a 
report  to  the  full  Committee  at  a  future 
meeting  and  will  give  a  status  report  on 
its  activities  to  the  NHRAC  at  the  next 
meeting. 

Dated:  November  19. 1984. 
Donald  R.  Hopkina, 

Acting  Director,  Centers  for  Disease  Control. 

|Doc.  M-30S72  Filed  11-2S-S4:  MS  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttte  Secretary 

Presidential  Commission  on  Indian 
Reservation  Economies 

AGENCY:  Presidential  Commission  on 
Indian  Reservation  Economies,  Interior. 
action:  Notice  of  Briefing  Sessions  on 
Final  Report. 

SUMMARY:  The  Presidential  Commission 
on  Indian  Reservation  Economies 
announces  the  forthcoming  briefing 
sessions  at  which  time  the  Commission 
will  review  its  Hndings  and 
recommendations  in  connection  with  its 
final  report. 

December  10,  1984  (Monday) 

Radisson  St.  Paul,  11  East  Kellogg 
Boulevard.  St.  Paul,  Minnesota  55101 

Lincoln  Plaza  Hotel,  4445  North  Lincoln. 
Oklahoma  City.  Oklahoma  73105 

December  12,  1984 

Seattle  Marriott  Hotel,  Sea-Tac,  3201  S. 

176  Street,  Seattle,  Washington  98188 
Scottsdale  Hilton,  6333  N.  Scottsdale 

Road.  Scottsdale,  Arizona  85253 

The  proposed  agenda  for  each  briefing 
will  be  as  follows: 
8:30-9:30  AM — Registration 
9:30-12  Noon — Briefing  of  Commission 

Findings  and  Recommendations 
12:00-1:00  PM —  Recess  for  Lunch 


1:00-3:30  PM — Continuation  of 

Commission  Findings  and 

Recommendations 

This  notice  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACr. 

Erci  Rudert,  Deputy  Director, 
Presidential  Commission  on  Indian 
Reservation  Economies,  1717  H  Street, 
Northwest,  Suite  765,  Washington,  D.C. 
20006.  Telephone  (202)  653-2436. 
SUPPLEMENTARY  INFORMATION:  The 
Presidential  Commission  on  Indian 
Reservation  Economies  was  created  by 
Executive  Order  12401  on  January  14, 
1983,  and  amended  by  Executive  Order 
12442  on  September  21, 1983.  The 
purpose  of  the  Commission  is  to 
promote  the  development  of  a  strong 
private  sector  economy  on  Federally 
recognized  Indian  reservations.  Upon 
completion  of  its  work,  the  Commission 
will  submit  its  final  report  to  the 
President  and  the  Secretary  of  the 
Interior. 
Eric  Rudert, 

Deputy  Director.  Presidential  Commission  on 
Indian  Reservation  Economies. 

|FR  Doc  84-31101  Filed  11-2B-S4:  8:45  am| 
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National  Parle  Service 

San  Antonio  Missions  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  San  Antonio 
Missions  Advisory  Commission  will  be 
held  at  1:00  p.m.,  Friday,  December  14, 
1984,  at  the  Federal  Building,  Room  A- 
206,  727  E.  Durango  Boulevard,  San 
Antonio,  Texas. 

The  San  Antonio  Missions  Advisory 
Commission  was  established  pursuant 
to  Pub.  L.  95-629,  Title  II,  November  10, 
1978.  The  purpose  of  the  commission  is 
to  advise  the  Secretary  of  the  Interior  or 
his  designee  on  matters  relating  to  the 
park  and  with  respect  to  carrying  out  the 
provisions  of  the  statute  establishing  the 
San  Antonio  Missions  National 
Historical  Park. 

Matters  to  be  discussed  at  this 
meeting  include: 
— Introduction  of  Recently  Appointed 

Advisory  Commission  Chairperson 

and  Members 
— Introduction  of  Remaining  Members 
— Minutes  of  Previous  Meeting 
— Comments  by  Chairperson  and 

Designation  of  Committee 

Appointments 
— Park  Operations  Update 
— Los  Compadres  Update 


— Archdiocesan  Report 
— City  Report 
— Open  Remarks 

The  meeting  will  be  open  to  the 
public,  however,  facilities  and  space  for 
accommodating  members  of  the  public 
will  be  limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
serve  basis. 

Any  member  of  the  public  may  file  a 
written  statement  concerning  the 
matters  to  be  discussed  with  the 
Superintendent.  San  Antonio  Missions 
National  Historical  Parte. 

Persons  wishing  further  information 
regarding  this  meeting  or  who  wish  to 
submit  a  written  statement  may  contact 
Jose  A.  Cisneros,  Superintendent,  727  E. 
Durango,  Room  A612,  San  Aolonio, 
Texas  78206,  telephone  (512)  229-6009. 

Minutes  of  the  meeting  be  available 
for  public  review  approximately  four 
weeks  after  the  meeting  at  the  office  of 
the  San  Antonio  Missions  National 
Historical  Park. 

Dated:  November  16. 1984. 
Robert  I.  Ketr. 

Regional  Director.  Southwest  Region. 

(Doc  St-SIOM  Filed  n-lS-S4;  8:tt  am) 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Parte  Service  before 
November  17, 1984.  Pursuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  imder  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior. 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
December  12, 1984. 
Carol  D.  Sfaull, 
Chief  of  Registration.  National  Register 

CONNECTICUT 

Hartford  County 

Hatford.  AsylumTrumbull-Pearl  Streets 

Historic  District  (Hartford  Downtown 

MRA).  Roughly  bounded  by  Asylum.  Main. 

Trumbull  and  S.  Pearl  Sts. 
Hartford.  B.P.O.  Elks  Lodge  (Hartford 

Downtown  MRA).  34  Prospect  St. 
Hartford.  Batterson  Block  (Hartford 

Downtown  MRA).  26-28  High  St. 
Hartford,  Capital  Building  (Hartford 

Downtown  MRA).  402-418  Asylum  St. 
Hartford,  First  Bonking  Building  (Hartford 

Downtown  MRA).  SO  State  St. 
Hartford.  Footguard  Hall  (Hartford 

Downtown  MRA).  Footguard  and  High  Sts. 


46596 


Federal  Register  /  Vol.  49.  No.  229  /  Tuesday.  November  27.  1984  /  Notices 


Hartford,  Hartford  Club  (Hartford  Downtown 

MRA).  48  Prospect  St 
Hartford.  Hartford  Times  Building  (Hartford 

Downtown  MRAI.  10  Prospect  St. 
Hartford,  fudd  and  Root  Building  (Hartford 

Downtown  MRA).  175-189  Ally n  St.  and  5- 

23  High  St. 
Hartford,  Main  Street  Historic  District  No.  1 

(Hartford  Downtown  MRA).  Roughly 

bounded  by  Talcott.  Market.  Kinsley,  Main. 

Asylum  and  Pratt  Sts. 
f  iartford.  Main  Street  Historic  Distric  No.  2 

(Hartford  Downtown  MRA).  W.  Main.  N. 

Central  Row.  E.  Prospect  Sts..  and  N. 

Atheneum  Sq, 
Hartford,  Stone  Bridge  (Hartford  Downtown 

MRA).  500  Main  St. 

Litchfield  County 

Winchester  vicinity,  Gilbert  Clock  Factory. 
Wallens  St. 

Windham  County 

Putnam.  Israel  Putnam  School,  School  and 
Oak  Sts. 

INDIANA 

Marioa  County 

Indianapolis,  Jackson  Building.  419-425  E. 
Washington  St. 

LOUISIANA 

Rapides  Parish 

Gardner,  Hope  (Frank  Dunnam  House)  (Neo- 
classical Architecture  Of  Bayou  Rapides 
TR).  Off  Hwy  121  and  Mill  Race  Rd. 

NEBRASKA 

Banner  County 

Harrisburg  vicinity.  Hampton.  C.  C. 
Homestead 

Dodge  County 

Uehling  vicinity.  Uehling.  Frank.  Bam.  Off 
U.S.  77 

Hall  County 

Grand  Island.  Hotel  Yancey  (The).  123  N. 
Locust  St. 

|eff«non  County 

Diller,  Peoples  State  Bank.  NE 103 

Saline  County 

Wilber  vicinity,  Telocvicna  Jednota  Sokol 
(Brush  Creek  Hall). 

Seward  County 

Garland  Germantown  State  Bank  Building. 
Main  St. 

NEW  HAMPSHIRE 

Belknap  County 

Meredith.  Meredith  Public  Library.  50  Main 

St. 
New  Hampton.  Dana  Meeting  House.  Dana 

Hill  Rd. 

Cheshire  County 

Westmoreland,  High  Tops  School.  Reynolds 
and  River  Rds. 

Grafton  County 

Ashland,  St.  Mark's  Episcopal  Church.  6-« 
Highland  St 


Holdemess,  Holdemess  Inn.  Rt.  3 
Hillsborough  County 

Antrim.  Flint  Estate  (The).  Old  Keene  and 

Old  Center  Rd. 
Bedford,  Bedford  Town  Hall.  70  Bedford 

Center  Rd. 
Nashua,  Nashville  Histroic  District, 
Roughly  bounded  by  Nashua  River, 

Merrimack  River,  and  Rt.  3 
New  Ipswich,  New  Ipswich  Town  Hall.  Main 

St. 

Rockingham  County 

Exeter,  Exeter  Waterfront  Commercial 
Historic  District,  Roughly  along  Chestnut 
St.,  Chestnut  Hill  Ave.,  Water,  Franklin. 
Pleasant,  and  High  Sts. 

Hampton  Falls  vicinity.  Unitarian  Church, 
Exeter  Rd. 

Portsmouth.  Porter.  General,  House.  32-34 
Livermore  St. 

South  DakoU 

Bon  Homme  County 

Tabor,  St.  Wenceslaus  Catholic  Church  and 
Parish  House,  Yanktown  and  Lidice  Sts. 

Tyndall,  Bon  Homme  County  Courthouse, 
Walnut  and  Washington  Sts. 

Tyndall.  Carnegie  Public  Library  of  Tyndall. 
State  and  Main  Sts. 

Union  County 

Beresford,  Reedy.  /.  W..  House.  309  N.  2nd. 

TENNESSEE 

Giles  County 

Pulaski.  Hewitt,  Austin.  Home.  322  B. 
Washington  St 

Maury  County 

Mt  Pleasant,  Breckenridge  Hatter's  Shop.  N. 
Main  St. 

Moore  County 

Tullahoma  vicinity,  Ledfords  Mill,  Ledford 
Mill  Rd. 

WISCONSIN 

Sauk  County 

Reedsburg.  Chicago  and  North  Western 

Depot  (Reedsburg  MRA),  Railroad  St. 
Reedsburg.  City  Hotel  (Reedsburg  MRA),  125 

Main  St. 
Reedsburg.  Hackett,  Edward  M.,  House 

(Reedsburg  MRA),  612  E.  Main  St. 
Reedsburg,  Harris.  Abner  L.  House 

(Reedsburg  MRA).  226  N.  Pine  St. 
Reedsburg.  Main  Street  Commercial  Historic 

District  (Reedsburg  MRA).  roughly 

bounded  by  N.  Park,  S.  Park,  N.  Walnut 

and  S.  Walnut  Sts.  on  Main 
Reedsburg,  Park  Street  Historic  District 

(Reedsburg  MRA).  On  N.  Park  St.  roughly 

bounded  by  6th.  Locust.  N.  Pine  and  Main 

Sts. 
Reedsburg,  Reedsburg  Brewery  (Reedsburg 

MRA).  401  N.  Walnut  St. 
Reedsburg,  Reedsburg  Woolen  Mill  Office 

(Reedsburg  MRA),  28  Main  St. 
Reedsburg,  Riggert  William.  House 

(Reedsburg  MRA).  547  S.  Park  St. 
Reedsburg,  Stolte.  William.  Jr.,  House 

(Reedsburg  MRA).  432  S.  Walnut  St. 
Reedsburg,  Stolte.  William.  Sr.  House 

(Reedsburg  MRA).  444  S.  Walnut  St 


Walworth  County 

Whitewater,  East  Wing  (Old Main), 
University  of  Wisconsin 

The  15-day  commenting  period  for  the 
following  property  is  to  be  waived  in 
order  to  assist  the  building's 
preservation  funding. 

OHIO 

Franklin  County 

Columbus,  Welsbach  Building.  116-118  E. 
Chestnut  St. 
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INTERSTATE  COMMERCE 
COMMISSION 

(FInanc*  Docktt  No.  30563] 

Burlington  Norttiem  Railroad  Co., 
Trackage  Rights  Exemption,  Trustee 
of  the  Chicago,  Milwaukee,  St  Paul 
and  Pacific  Railroad  Co.,  Debtor 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C.  11343 
the  modiHcation  of  a  trackage  rights 
agreement  permitting  Burlington 
Northern  Railroad  Company  to  operate 
over  21.74  miles  of  track  of  the  Trustee 
of  the  Chicago,  Milwaukee,  St,  Paul  and 
Pacific  Railroad  Company,  Debtor, 
between  Appleton  and  Ortonville,  MN. 
subject  to  standard  employee  protective 
conditions. 

DATES:  This  exemption  will  be  effective 
on  December  27, 1984.  Petitions  for 
reconsideration  must  be  filed  by 
December  17, 1984.  Petitions  for  stay 
must  be  filed  by  December  7, 1984. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30563  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  Representatives:  Douglas 
I.  Babb,  3800  Continental  Plaza.  777 
Main  Street,  Fort  Worth,  TX  76102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy,  write  to  T.S.  InfoSystems,  Inc., 
Room  2227,  Interstate  Commerce 
Commission,  Washington,  DC  20423,  or 
call  289-4357  (DC  metropolitan  area)  or 
toll  free  424-5403. 

Decided:  November  15, 1984. 
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By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterrett, 
Cradison.  Simmons,  Lamboley.  and  Strenio. 

lames  H.  Bayne, 

Secretary. 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  Pennwalt  Corp. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  12, 1984,  a 
proposed  consent  decree  in  United 
States  v.  Pennwalt  Corporation,  Civil 
Action  No.  C  84-0055(1)  was  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  Kentucky.  The 
complaint  alleged  violations  of  the 
Clean  Water  Act  by  Pennwalt  due  to  its 
failure  to  meet  the  requirements  of  its 
NPDES  permit.  The  complaint  sought 
injunctive  relief  and  civil  penalties. 

The  consent  decree  provides  that 
Pennwalt  will  pay  a  civil  penalty  of 
$50,000  and  will  perform  work  to  come 
into  compliance  with  its  NPDES  permit. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division,  DO). 
Washington,  D.C.  20530,  and  should 
refer  to  U.S.  v,  Pennwalt.  D.J.  Ref  90-5- 
1-1-2064. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  211  U.S.  Post  Office  & 
Courthouse  Bldg.,  601  W.  Broadway, 
Louisville,  KY  40202  and  at  the  Region 
IV  Office  of  the  Environmental 
Protection  Agency,  345  Courtland  Street. 
NE.,  Atlanta,  GA  30365.  Copies  of  the 
consent  decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  ftoom  1517, 
10th  ft  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
ihe  Department  of  Justice. 

F.  Henry  Habicht  II, 

Assistant  Attorney  General. 
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Drug  EnforcenMnt  Administration 

Importers  of  Controlled  Substances; 
Registration 

By  Notice  dated  August  13, 1984,  and 
published  in  the  Federal  Register  on 
August  21, 1984  (49  FR  33186), 
Philadelphia  Seed  Company,  Division  of 
Stanford  Seed  Company,  Muddy  Creek 
Road,  Lancaster  County.  Denver. 
Pennsylvania  17517,  made  application  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of 
Marihuana  (7360),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I. 

No  comments  or  objections  have  been 
received.  Therefore,  piu^uant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21  Code  of 
Federal  Regulations  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  November  19, 1984. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcentenl 
.Administration. 

|FR  Doc.  84-30883  Filed  11-28-84:  8:4S  ami 
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Supplement  to  Draft  Environmental 
Impact  Statement  on  the  Eradication 
of  Cannabis  on  Federal  Lands  in  the 
Continental  United  States 

The  Department  of  Justice,  Drug 
Enforcement  Administration  PEA),  will 
prepare  a  supplement  to  the  Draft 
Environmental  Impact  Statement  on  the 
Eradication  of  Cannabis  on  Federal 
Lands  and  Intermingled  Forests  and 
Rangelands  in  the  Continental  United 
States. 

DEA  published  a  notice  in  the  Federal 
Register  on  July  5, 1984  (49  FR  27845) 
that  a  draft  Environmental  Impact 
Statement  (EIS)  on  the  Eradication  of 
Cannabis  on  Federal  Lands  and 
Intermingled  Forests  and  Rangelands  in 
the  Continental  United  States  had  been 
prepared  and  was  available  for  public 
comment.  The  notice  provided  for  a  45- 
day  public  review  and  comment  period, 
which  was  subsequently  extended  until 
September  10. 1984  (49  FR  34316). 

Since  the  draft  EIS  was  made 
available  to  the  public,  DEA  has 
received  new  information.  In  response 
to  this  new  information,  DEA  will 
prepare  a  supplement  to  the  draft  EIS. 
The  supplement  is  expected  to  be  filed 
with  the  U.S.  Environmental  Protection 
Agency  on  or  about  February  8. 1985 
and  released  to  the  public  for  a  45-day 


review  and  comment  period.  Copies  of 
the  supplement  to  the  draft  EIS  wiH  be 
distributed  to  the  same  parties  that 
received  the  draft  EIS.  Other  copies  are 
available  upon  request  from  Thomas  G. 
Byrne,  Chief,  Cannabis  Investigations 
Section,  Operation*  Division,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice.  Washington,  D.C. 
20537,  (202)  633-1271. 
Francis  M.  Mullen,  |r.. 
Administrator. 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Forms  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  (OMB)  since  the  last  list  was 
published.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in. 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 

The  OMB  and  Agency  form  numbers, 
if  applicable. 

How  often  the  form  must  be  filled  out. 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
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Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer,  Paul  E.  Larson.  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  hst  should  be 
directed  to  Mr.  Larson.  Office  of 
Information  Management,  U.S. 
Department  of  Labor,  200  Constitution 
.Avenue.  NW.,  Room  S-5526. 
Washington.  D.C.  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Arnold  Strasser,  Telephone 
202-395-6880.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  3208, 
NEOB,  Washington,  D.C.  20503. 

Any  member  of  the  public  who  wants 
to  comments  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Office  of  Pension  and  Welfare  Benefit 

Programs 
Proposed  Exemption  and  Alternative 

Method  of  Compliance  for  Annual 

Reporting  of  Certain  Investments 
1210-0016 
Annually 
Businesses  of  other  for-profit;  non-profit 

institutions;  small  businesses  or 

organizations 
1.150  responses;  2.897,425  burden  hours 

The  proposal  will  provide  an 
alternative  method  of  compliance  with 
the  annual  report  requirements  for 
employee  benefit  plans  which  invest  in 
pooled  entities  that  are  considered  to  be 
holding  plan  assets. 

Extension 

Mine  Safety  and  Health  Administration 
Ventilation  Tests  and  Examinations  in 

Underground  Coal  Mines 
1219-0088 
Daily/weekly 
Businesses  or  other  l^i  profit;  small 

businesses  or  organizations 
2,075  respondents;  5,836,464  hours 

Standards  require  that  records  be  kept 
of  certain  tests  and  examinations  which 
are  required  to  be  performed  to  monitor 
the  ventilation  system  in  underground 
coal  mines.  The  information  is  used  to 
insure  that  the  integrity  of  the 
ventilation  system  is  being  maintained 
and  that  a  safe  working  environment  is 
being  provided  the  miners. 

Signed  at  Washingtoa  D.C  this  20th  day  of 
November  1984. 

Paul  E  Larson. 

Departmental  Clearance  Officer. 

[FR  Doc  S«-3107«  rOtd  ll-M-M:  1:45  un) 
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Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Program;  Certification 
Relating  to  Reduced  Ciedits  Under  the 
Federal  Unemployment  Tax  Act  for 
1984;  Certification 

Section  3302(c](2)  of  the  Federal 
Unemployment  Tax  Act  (FUTA) 
provides  for  the  repayment,  through 
reduced  credits,  of  outstanding  balances 
of  repayable  advances  made  to  States 
under  Title  XII  of  the  Social  Security 
Act.  States  that  meet  specific  criteria 
under  subsections  (f)  or  (g)  of  section 
3302  may  have  the  credit  reduction 
limited  or  not  applied.  The  certification 
to  the  Secretary  of  the  Treasury  of 
States  subject  to  the  credit  reduction  for 
1984  and  States  that  qualify  for  credit 
reduction  relief  is  published  below. 

Dated:  November  20. 1984. 
Frank  C.  Casillas. 

Assistant  Secretary  for  Employment  and 
Training. 

II.S.  Department  of  Labor 

November  13, 1984. 
Honorable  Donald  T.  Regan. 
Secretary  of  the  Treasury,  Washington,  D.C. 
20220 

Dear  Secretary  Regan:  This  is  to  verify  the 
States  which  have  an  outstanding  balance  of 
repayable  advances  under  Title  XII  of  the 
Social  Security  Act  and  the  status  of  the 
States  with  regard  to  the  reduction  in  credit 
provisions  of  section  3302(c)(2)  of  the  Federal 
Unemployment  Tax  Act  (FIJTA). 

Employers  in  17  States  are  subject  to  a 
reduction  in  FUTA  offset  credit  for  taxable 
year  1984: 

Colorado 

Connecticut 

District  of  Columbia 

Illinois 

Iowa 

Louisiana 

Michigan 

Minnesota 

New  Jersey 

Ohio 

Pennsylvania 

Puerto  Rico 

Texas 

Vermont 

Virgin  Islands 

West  Virginia 

Wisconsin 

The  Omnibus  Budget  Reconciliation  Act  of 
1981  (Pub.  L  97-35]  added  a  new  subsection 
(f)  to  section  3302  of  FUTA  which  under 
certain  conditions  limits  the  FUTA  tax  credit 
reduction  in  1984  to  an  amount  which  does 
not  exceed  the  greater  of  0.6  percent  of  wages 
subject  to  FUTA  or  the  percentage  reduction 
that  was  in  effect  for  the  preceding  taxable 
year. 

To  qualify  for  a  full  cap  in  taxable  year 
1984,  a  State  must  have  taken  no  action  in  the 


12  months  ending  September  30, 1984.  unless 
required  under  State  law  in  effect  before 

August  13, 1981,  which  has  resulted  or  will 

result  in: 

(1)  A  reduction  in  the  State's 
unemployment  tax  effort; 

(2)  A  net  decrease  in  the  solvency  of  the 
State  unemployment  compensation  system; 
and,  further,  that: 

(3)  The  State  unemployment  tax  rate  for  the 
calendar  year  equals  or  exceeds  the  average 
benefit  cost  ratio  for  calendar  years  in  the 
flve-calendar  year  period  ending  with 
calendar  year  1983;  and 

(4)  The  outstanding  balance  of  advances  to 
the  State  on  September  30  of  calendar  year 
1984  was  not  greater  than  the  outstanding 
balance  for  such  State  on  September  30. 1981. 

I  have  determined  that  under  these  criteria 
four  States  qualify  for  the  full  cap  and  are 
subject  to  reduced  FUTA  credits  for  1984  as 
follows: 


ConrMcticut.. 


Puarto  Rico.. 
Va 


0.7 

06 

as 
o» 


Section  512(a)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L  98-21)  added  a 
new  paragraph  (8)  to  section  3302(f]  of  FUTA 
which  under  certain  conditions  partially 
limits  the  FUTA  tax  credit  reduction  in  1984. 

(5)  If  a  State  meets  the  requirements  of  (1) 
and  (2),  and  (3)  or  (4),  above  the  reduction  in 
credits  otherwise  applicable  to  employers  in 
the  State  for  1984  is  reduced  by  0.1 
percentage  point,  but  not  below  the  higher  of 
0.6  percent  and  the  rate  for  the  prior  year. 

(6)  If  a  State  meets  the  requirements  of  (1) 
and  (2)  above,  and  also  meets  the 
requirements  of  section  1202(b)(8)(B)  of  the 
Social  Security  Act  for  1984.  the  reduction  in 
credits  otherwise  applicable  to  employers  in 
the  State  for  1984  is  reduced  by  0.2 
percentage  points,  but  not  below  the  higher  of 
0.6  percent  and  the  rate  for  the  prior  year. 

I  have  determined  that  under  these  criteria 
seven  States  qualify  for  a  partial  cap  and  are 
subject  to  reduced  FUTA  credits  for  1984  as 
follows: 


Osthct  a<  CofcimtM.. 

II 


Midigan.. 


OHO.. 


West  VirgM* .. 


1.1 
OJ 
0.7 
0.8 
0.7 
0.8 
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I  have  determined  that  four  States  are  not 
affected  by  the  full  or  partial  cap  and  are 
subject  to  reduced  FUTA  credits  for  1984  as 
follows: 


Iowa 

LouMwna 

T«<«i 

Virgin  Itlandt.. 


OS 
0.3 
0.3 
00 


Section  272  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (Pub.  L  97-248) 
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amended  Section  3302  of  the  Internal 
Revenue  Code  of  1954  by  adding  subsection 
(g)  which  gives  a  State  the  option  of  repaying 
on  or  before  November  9  a  portion  of  its 
outstanding  loans  each  year  through  transfer 
of  a  specified  amount  from  its  account  in  the 
Unemployment  Trust  Fund  (UTF)  to  the 
Federal  Unemployment  Account  (FUA)  in  the 
UTF.  The  transfer  to  FUA  would  be  in  lieu  of 
a  reduced  credit  in  the  Federal  tax  paid  by 
the  employers  in  the  State.  The  State  must 
meet  the  following  criteria  in  order  to  avoid 
the  offset  credit  reduction: 

(7)  Repay  all  loans  for  the  one-year  period 
ending  on  November  9,  plus  the  additional 
tax  due  by  reason  of  the  reduced  credit 
appliable  to  tax  year  1984; 

(8)  Have  or  will  have  sufficient  funds 
remaining  after  the  transfer  to  pay  benefits 
for  at  least  three  months  from  November  1  of 
the  same  year  without  receiving  another  title 
XII  advance;  and 

(9)  Have  taken  action  by  amendment  of  the 
State  law,  after  the  date  of  the  Tirst  advance 
taken  into  account,  to  increase  the  net 
solvency  of  its  UI  system,  and  such  net 
increase  equals  or  exceeds  the  potential 
additional  taxes  for  such  taxable  year. 

I  have  determined  that  under  these  criteria 
two  States  qualifly  and  are  thus  not  subject 
to  reduced  FUTA  credits  for  1984  as  follows: 
Colorado 
Wisconsin 

Finally,  I  have  determined  that  the  Slate  of 
Montana  has  an  outstanding  balance  of  Title 
XII  advances  as  of  November  10, 1984,  but  is 
not  subject  to  reduced  FUTA  credits  for  1984. 

Sincerely. 
Carolyn  M.  Colding, 
Director.  Unemployment  Insurance  Service 
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Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance:  Colintino  Rose  Fish  Co., 
Ihc.  et  al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  fdr  adjustment 
assistance  issued  during  the  period 
November  12. 1984 — November  16, 1985. 

In  order  for  an  affirmative 
determination  to  be  made  and 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 


articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customrers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-15,353:  Colintino  Rose  Fish  Co., 

Inc..  Fort  Bragg,  CA 
TA-W-15.428:  Owens-Illinois.  Inc., 

Wayne,  NJ  Plant 
TA-W-15.426:  Ladish  Co.,  Forging  Div.. 

Cudahy.  WI 
TA-W-15.424;  Kaiser  Steel  Corp.. 

Fontana  Fabrication  Plant,  Fontana, 

CA 
TA-W-15,405;  Oscar  Schmidt.  Div.  of 

Fretted  Industries,  Union,  NJ 
TA-W-15.434;  Bath  Iron  Works  Corp.. 

Shipyard,  Bath,  ME 
TA-W-15,414;  General  Electric  Co.. 

Linton,  IN 

Affinnative  Determinations 

TA-W-15,370;  Wefferling-Berry  &  Co., 
Millbum,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  )une  14. 
1983. 

TA-W-15.362;  Equitable  Handbag  Co.. 
Inc..  New  Brunswick,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  12, 
1983  and  before  November  5, 1984. 
TA-W-15,310;  Papst  Mechatronic  Corp., 
Middletown,  RI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  9, 
1983  and  before  July  15, 1984. 
TA-W-15.514;  Star  Kist  Foods.  Inc., 
Terminal  Island,  CA 

A  certification  was  issued  covering  all 
workers  related  to  the  production  of  the 
processing  and  canning  of  tuna  fish  on 
or  after  October  12, 1983. 
TA-W-15,463;  The  Lima  Electric  Co., 
Inc.,  Greenville,  AL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  1, 
1984. 

TA-W-15,336;  Chein  Industries,  Inc., 
Burlington.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  15, 
1983  and  before  December  31, 1983. 
TA-W-15,436;  Casey  Manufacturing 
Co.,  Casey,  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  17, 
1983. 


TA-W-15,445:  Robinson  Manufacturing 

Co.,  Robinson,  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  17, 
1983. 
TA-W-15,446;  SMS  Shoes,  Greenup.  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  17. 
1983. 
TA-W-15.440:  Greenup  Manufacturing 

Co.,  Greenup.  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  13. 
1983. 
TA-W-15.438:  Ettelbrick  Shoe  Co., 

Greenup,  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  13. 
1983. 
TA-W-15,329;  Maine  Woods  Shoe  Co.. 

Div.  of  Bennett  Industries, 

Livermore  Falls,  ME  | 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1. 
1984. 
TA-W-15,318:  American  China  Co., 

Williamstwon.  WV 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1. 
1984  and  before  June  30, 1984. 
TA-W-15,331:  Roots  Div.,  Dresser 
Industries.  Inc.,  Connersville,  IN 

A  certification  was  issued  covering  all      [ 
workers  separated  on  or  after  May  9, 
1983  and  before  March  31, 1984. 

I  hereby  Certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  November  12. 
1984 — November  16, 1984.  Copies  of 
these  determinations  are  available  for 
inspection  in  room  6434,  U.S. 
Department  of  Labor,  601  D  Street.  NW.. 
Washington,  D.C.  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated  November  20, 1984. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance 

[FR  Doc  84-31077  filed  11-28-84:  8:45  un) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272^2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs,  and  Information 


/ 
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Services.  450  5th  Street  NW^ 
Washington.  DC.  2054a 


Rule  atf-2  (17  CFR  270.24f-2] 
File  No.  270-131 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.j,  the  Secuiities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  24f-2  which  allows  for  the 
registration  of  an  indefinite  number  of 
certain  investment  company  securities 
under  the  Securities  Act  of  1933. 

Comments  should  be  submitted  to 
OMB  Desk  Officer  Katie  Lewin,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  S235  NEOa  Washington,  DC. 
20503. 

Shidoy  E.  HoHte. 
Acting  Secretary. 

November  15. 1984. 

^  One  M-aiaa  nw  ii-ai.«t:  MS  a^ 


Fonns  Under  R«vi«w  by  Office  of 
Management  and  Budget 

Agency  Gearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs  and  Information 
Services.  450  5th  Street  NW.. 
Washington.  DC.  20549. 

Extension 

Rule  24f-l  (17  CFR  270.24f-l] 
File  No.  270-130 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approved  Rule  24f-l  which  permits 
certain  investment  companies  which 
have  inadvertent  oversales  of  their 
shares  to  register  such  shares. 

Comments  should  be  submitted  to 
OBM  Desk  Officer  KaUe  Lewin,  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Room  3235  NEOB,  Washington.  D.C. 
20503. 

ShiiWy  E.  HolHs. 
Acting  Secretary. 


|FR  Ooc  M-IUB4  TOed  1t-a».M:  MS  as! 


Forme  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 


Upon  Written  Request.  Copy 
Available  From:  Securities  and 
Exchange  Commission;  Office  of 
Consumer  Affairs  and  Information 
Services.  450  5th  Street.  NW.. 
Washington,  D.C.  20549. 

Extension 

Rule  0-2  (17  CFR  275.0-^].  File  No.  270- 

214 
Fomi  4-R  (17  CFR  279.4].  File  Na  270- 

214 
Form  5-R  (17  CFR  279.5J,  File  No.  270- 

214 
Form  8-R  (17  CFR  279.8],  File  No.  270- 

214 
Form  7-R  (17  CFR  279.7],  File  No.  270- 

214 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.].  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
Approval  Rule  0-2,  consent  to  service  of 
process  to  be  furnished  by  non-resident 
investment  advisers  and  by  non-resident 
general  partners  or  managing  agents  of 
investment  advisers:  and  Forms  4-R,  5- 
R,  6-R  and  7-R,  irrevocable  appointment 
of  agent  for  service  of  process,  pleadings 
and  other  papers,  by  individual  non- 
resident investment  advisers, 
corporation  non-resident  investment 
advisers,  partnership  non-resident 
investment  advisers  and  non-resident 
general  partners  of  investment  advisers, 
respectively. 

Comments  should  be  submitted  to 
OMB  Desk  Officer  Katie  Lewin,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Room  3235  NEOB,  Washington,  D.C. 
20503. 

8«iiriey  E.  HoUis. 
Acting  Secretary. 
November  15, 1964. 

IFR  Doc  M-3iazS  FIM  11-2B-M:  MS  am| 
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Forma  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy 
Available  From:  Securities  and 
Exchange  Commission.  Office  of 
Consumer  Affairs  and  Information 
Services,  450  5th  Street  NW.. 
Washington,  D.C.  20549. 

Extension 

Form  2-E  [17  CFR  239.201] 
File  No.  270-222 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 


submitted  for  extension  of  OMB 
approval  Form  2-E  under  the  Securities 
Act  of  1933.  report  pursuant  to  Rule  609 
of  Regulation  E  for  small  business 
investment  companies. 

Comments  should  be  submitted  to 
OMB  Desk  Officer  Katie  Lewin,  Office 
of  Information  and  Regulator^  Affairs, 
Office  of  Management  and  Budget 
Room  3235  NEOa  Washington,  D.C 
20503. 

Shiriey  E.  HoUis, 

Acting  Secretary. 
November  15, 1984. 

(FH  Doc  M-Xata  Filed  n-J5-M:  848  ami 
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Forma  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs  and  Information 
Services,  450  5th  Street,  NW., 
Washington.  D.C.  20549. 

Extension 

Form  N-54A  (17  CFR  274.53] 

File  No.  270-182 

Form  N-54C  (17  CFR  274.54) 

File  No.  270-184 

Form  N-6F  (17  CFR  274.15) 

File  No.  270-185 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Form  N-54A,  notification  of 
election  to  be  subject  to  Sections  55 
through  65  of  the  Investment  Company 
Act  of  1940;  Form  N^54C,  notification  of 
withdrawal  of  election  to  be  subject  to 
Sections  55  through  65  of  the  Investment 
Company  Act  of  1940;  and  Form  N-«F. 
notice  of  intent  to  elect  to  be  subject  to 
Sections  55  through  65  of  the  Investment 
Company  Act  of  1940. 

Comments  should  be  submitted  to 
OMB  Desk  Officer  Katie  Lewin,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Room  3235  NEOB.  Washington.  D.C. 
20503. 

November  15, 1984. 
Shirley  E.  Hollis, 

Acting  Secretary. 

|FR  Doc.  M-30Dm  Filed  11-2S-a4:  8:4S  ami 
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Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs  and  Information 
Services,  450  5th  Street  NW., 
Washington,  D.C.  20549. 

Extension 

Form  N-6A  (17  CFR  274.10] 
File  No.  270-135 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Form  N-8A,  notification  of 
registration  under  the  Investment 
Company  Act  of  1940. 

Comments  should  be  submitted  to 
OMB  Desk  Officer  Katie  Lewin,  Office 
of  Information  and  Regulatory  A^airs, 
Office  of  Management  and  Budget, 
Room  3235  NEOB,  Washington,  D.C. 
20503. 

Shiraly  E.  HolUs, 
Acting  Secretary. 
November  15, 1984. 

|FTt  Doc  S4-30Ba2  Filed  ll-2e-aS;  S;4S  ami 
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Forma  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer  Affairs 
and  Information  Services,  450  5th  Street 
NW.,  Washington.  DC  20549. 

Extension 

Rules  8b-l  through  8b-32  (17  CFR 

270.8b-l  through  8b-32) 
File  No.  270-135 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rules  8b-l  through  8b-32,  a 
family  of  rules  under  Section  8(b)  which 
provides  standard  instructions  to  guide 
persons  when  filing  registration 
statements  under  the  Investment 
Company  Act  of  1940. 

Comments  should  be  submitted  to 
OMB  Desk  Officer  Katie  Lewin,  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 


Room  3235  NEOB,  Washington,  DC 

20503. 

Shiriey  E.  Hoilis, 

Acting  Secretary. 
November  15, 1984. 

|FR  Doc  84-30883  Filed  n-«-84: 8:4S  am) 
BILLINO  CODE  MIO-OI-M 


Forma  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From: 

Securities  and  Exchange  Commission, 
Office  of  Consumer  Affairs  and 
Information  Services,  450  5th  Street, 
NW.,  Washington,  D.C.  20549. 

Extension 

Form  N-17D-1  (17  CFR  274.200) 
File  No.  270-231 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Form  N-17D-1,  report  filed  by 
small  business  development  companies 
(SBIC)  registered  under  the  Investment 
Company  Act  of  1940  and  an  affiliated 
bank,  vynth  respect  to  investments  by  the 
SBIC  and  the  bank. 

Comments  should  be  submitted  to 
OMB  Desk  Officer  Katie  Lewin.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Room  3235  NEOB,  Washington,  D.C. 
20503. 

Shiriey  E.  HoUis. 
Acting  Secretary. 
November  15, 1984. 

|FR  Doc.  8«-3a8M  Filed  11-2B-M:  B:4S  am) 
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[Reteaae  No.  23485;  70-M11] 

Aaaociated  Natural  Qaa  Co.;  Propoaal 
to  issue  and  Sell  Unaecured  Short- 
Term  Notes 

November  19. 1964. 

Associated  Natural  Gas  Company 
("Associated"),  40  West  Park  Street 
BIytheville,  Arkansas  72315,  a  gas  utility 
subsidiary  or  Arkansas  Power  &  Light 
Company,  an  electric  utility  subsidiary 
nf  Middle  South  Utilities,  Inc.,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its  proposal 
with  this  Commission  pursuant  to 
sections  6(a)  and  7  of  the  Public  Utility 
Holding  Company  Act  of  1935  and  Rule 
50(a)(2)  thereunder. 

By  orders  dated  December  15, 1982 
and  December  &  1983  (HCAR  Nos.  22780 
and  23157),  Associated  was  authorized 


to  make  unsecured,  short-term 
borrowings  from  Farmers  Bank  &  Trust 
Co.,  BIytheville,  Arkansas  ("Bank"), 
from  time  to  time  through  December  8, 
1984,  in  an  aggregate  principal  amount 
not  to  exceed  $3  miUion  at  any  one  time 
outstanding. 

Associated  now  proposes  to  effect  a 
similar  transaction  commencing  on  the 
effective  date  of  this  amended  proposal 
("Effective  Date").  To  effect  such 
borrowings.  Associated  proposes  to 
issue  and  sell  to  the  Bank  its  unsecured 
promissory  notes  ("Notes")  payable  not 
more  than  270  days  from  the  date  of 
issuance  and  which  may  be  renewed 
from  time  to  time  but  to  mature  not  later 
than  one  year  from  the  Effective  Date. 
The  Notes  will  bear  interest  payable 
monthly  at  maturity,  on  the  unpaid 
principal  amount  thereof  at  a  rate  per 
annum  equal  to  the  prime  commercial 
loan  rate  (11.75%  as  of  November  19, 
1984)  of  The  Chase  Mant  attan  Bank 
(N.A.),  New  York,  New  York,  from  time 
to  time  in  effect  with  adjustments  to  be 
made  effective  on  the  first  business  day 
of  the  month  next  follownig  the  month  in 
which  any  change  in  such  rate  occurs. 
Such  rate  will  not  exceed  the  maximum 
rate  of  interest  chargeable  to  corporate 
borrowers  under  applicable  laws.  The 
Notes  will,  at  the  option  of  Associated, 
be  repayable  in  whole  or  in  part,  at  any 
time  without  premium  or  penalty. 
Associated  will  not  be  required  to 
maintain  compensating  balances  with 
the  Bank  or  to  pay  any  commitment  fees 
based  upon  the  unused  portion  of  its  line 
of  credit  with  the  Bank. 

The  proceeds  to  be  received  from  the 
issuance  and  sale  of  the  Notes  will  be 
used  by  Associated  to  meet  its  working 
capital  requirements,  for  the  payment  in 
part,  of  construction  expenditures  and 
for  other  corporate  purposes.  Associated 
currently  intends  to  repay  the  $3  million 
of  borrowings  proposed  herein  from  the 
proceeds  of  permanent  financing  or  with 
funds  that  might  otherwise  become 
available  to  Associated. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  13, 1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney  at  law  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
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of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis, 

Acting  Secretary. 


IFK  Doc  8«-3a8M  Filad  11-20-M:  S:43  «in| 
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[R*lMM  Na  23467;  (70-7047)] 

Blackstone  Valley  Electric  Co; 
Proposal  for  Pollution  Control 
Financing;  Exception  From 
Competitive  Bidding 

November  20. 1984. 

Blackstone  Valley  Electric  Company 
("Blackstone"),  Washington  Highway. 
P.O  Box  1111,  Lincoln.  Rhode  Island, 
02865,  an  electric  utility  subsidiary  of 
Eastern  Utilities  Associates,  a  registered 
holding  company,  has  Hied  a  proposal 
with  this  Commission  pursuant  to 
sections  6.  7,  and  12(c)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  and  Rules  42(b)(2)  and  50(a)(5). 

Blackstone  proposes  to  borrow  the 
proceeds  from  the  sale  of  up  to 
$7,500,000  electric  facilities  revenue 
demand  bonds  ("Bonds")  issued  by  the 
Rhode  Island  Industrial  Facilities 
Corporation  ("Issuer"),  to  finance  the 
cost  of  reconstruction  of  a  hydro  electric 
generation  facility  on  the  Blackstone 
River  in  Pawtucket,  Rhode  Island,  at  an 
existing  site  ("Facilities"). 

The  Bonds  will  be  issued  under  an 
indenture  of  trust  ("Indenture")  between 
the  Issuer  and  a  bank  as  trustee 
("Trustee").  Pursuant  to  a  loan 
agreement  ("Loan  Agreement")  between 
the  Issuer  and  Blackstone,  the  Issuer 
will  loan  the  proceeds  of  the  Bonds,  and 
Blackstone  will  agree  to  make  payments 
corresponding  to  the  amounts  needed  to 
pay  the  principal,  interest  and  premium 
on  the  Bonds  as  they  become  due.  The 
Bonds  will  not  be  general  obligations  of 
the  Issuer  or  State  of  Rhode  Island. 
Blackstone  will  pay  the  fees  of  the 
Issuer  and  Trustee. 

The  Bonds  will  have  a  variable 
interest  rate  and  mature  in  30  years  or 
may  be  accelerated.  Interest  will  be 
payable  quarterly  in  arrears  unless  the 
bonds  are  converted  to  a  fixed  interest 
rate.  The  variable  interest  rate  shall  not 
exceed  20%  per  aimum  determined  by  a 
remarketing  agent  ("Remarketing 
Agent"),  appointed  pursuant  to  the 
terms  of  the  Indenture.  If  the  variable 
interest  rate  cannot  be  established,  the 


Remarketing  Agent  shall  establish  it  at 
65%  of  the  yield  of  13-week  United 
States  Treasury  Bills.  If  the  Remarketing 
Agent  fails  to  establish  the  variable 
interest  rate,  it  shall  be  deemed  to  be 
60%  of  the  prime  lending  rate  of  the 
Trustee. 

Each  bondholder  will  have  the  option 
of  tendering  its  Bonds  to  the  Trustee  on 
at  least  7  days'  prior  notice.  Pursuant  to 
a  remarketing  agreement  ("Agreement"), 
the  Remarketing  Agent,  upon  notice  of  a 
bondholder's  intention  to  present  its 
Bonds  for  purchase,  shall  be  obligated  to 
use  its  best  efforts  to  secure 
repurchasers.  The  proceeds  from  a 
resale  will  be  used  to  pay  tendering 
bondholders  the  principal  amount  of  the 
Bonda.plu8  accrued  interest.  If  the 
Remarketing  Agent  is  unable  to  secure  a 
purchaser  prior  to  the  date  on  which  the 
Bonds  are  tendered  the  Trustee  may 
draw  upon  a  letter  of  credit  ("Letter  of 
Credit")  to  pay  the  tendering 
bondholders.  For  its  services,  the 
Remarketing  Agent  will  be  paid  for  each 
Bond  remarketed  $0.25  per  $1,000 
principal  amount  up  to  one  eighth  of  one 
percent  of  the  outstanding  principal 
amount  of  the  Bonds  per  annum,  plus 
out-of-pocket  expenses. 

On  a  one-time  basis,  the  Bonds  may 
be  automatically  converted  from  a 
variable  to  a  fixed  interest  rate  upon  the 
termination  of  the  Letter  of  Credit  or  at 
Blackstone's  request.  At  the  time  of  the 
conversion  the  fixed  rate  shall  be 
determined  by  the  Remarketing  Agent 
and  Blackstone  will  consider  the 
necessity  of  procuring  a  Letter  of  Credit 
or  alternative  credit  arrangements  for 
the  remaining  term  of  the  Bonds.  If  the 
Bonds  are  to  be  converted,  this  proposal 
will  be  amended  to  seek  the 
Commission's  approval  of  the  fixed 
interest  rate. 

So  long  as  the  Bonds  have  a  variable 
interest  rate  they  will  be  redeemable,  at 
the  election  of  the  Issuer  (pursuant  to 
the  direction  of  Blackstone),  in  whole  or 
in  part,  at  a  price  of  100%  of  the 
principal  plus  accrued  interest,  on  any 
interest  payment  date,  and  provided 
that  the  Trustee  has  given  bondholders 
25  to  40  days  prior  notice.  The  Trustee 
will  draw  on  the  Letter  of  Credit  for  the 
funds  required  to  redeem  the  Bonds.  If 
converted  to  a  fixed  interest  rate,  the 
Bonds  will  be  redeemable  at  the  election 
of  the  Issuer  (pursuant  to  the  direction 
of  Blackstone)  in  whole  or  in  part 
between  103%  and  100%  of  the  principal 
amount  plus  accrued  interest.  If  certain 
extraordinary  events  occur  after 
conversion  to  a  fixed  interest  rate,  the 
Bonds  may  be  redeemed  in  whole  and 
not  in  part,  at  Blackstone's  option,  with 
accrued  interest  but  without  premium. 


Under  certain  circumstances  Blackstone 
may  purchase  all  or  a  portion  of  the 
Bonds  drawing  on  the  Letter  of  Credit  to 
do  so. 

Blackstone's  obligations  under  the 
Financing  Agreement  are  to  be  secured 
by  an  irrevocable  Letter  of  Credit  issued 
by  Citibank,  N.A.  ("Bank")  in  favor  of 
the  Trustee  in  the  principal  amount  of 
the  Bonds,  plus  four  months'  interest  up 
to  an  assumed  maximum  20  percent 
interest  rate.  Pursuant  to  a  separate 
agreement  ("Reimbursement 
Agreement"),  Blackstone  will  agree  to 
pay  the  Bank  all  amounts  drawn  under 
the  Letter  of  Credit  as  well  as  certain 
fees  and  expenses.  The  Letter  of  Credit 
will  terminate  five  years  from  the  date 
of  issuance  but  may  be  extended  for  a 
period  of  one  to  three  years.  When 
terminated  (unless  Blackstone  has 
arranged  alternatively)  the  Bonds  must 
be  redeemed  except  those  which  the 
holders  have  elected  to  retain  and  those 
which  the  Company  has  elected  to 
purchase.  Upon  the  issuance  of  the 
Letter  of  Credit,  Blackstone  will  pay  the 
Bank  a  one-time  fee  equal  to  Vi  of  1% 
per  annum  on  the  maximum  amount 
available  to  be  drawn  for  the  period 
from  December  1, 1984  to  the  date  of  the 
issuance  of  the  Letter  of  Credit.  So  long 
as  the  Letter  of  Credit  remains 
outstanding,  Blackstone  will  be 
obligated  to  pay  a  letter  of  credit 
commission  at  a  rate  of  0.80%  per  annum 
payable  quarterly. 

Blackstone  requests  that  with  respect 
to  its  borrowings  under  the  Financing 
Agreement  a  finding  be  made  by  the 
Commission  that  competitive  bidding  is 
inappropriate. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  14, 1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorized. 
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For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shirley  B:  HoUis, 
Acting.Secretary. 
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Seven  Star  Partners,  Ltd.;  Application 
for  an  Order  Granting  Exemption 

November  19. 1984. 

Notice  is  hereby  given  that  Seven  Star 
Partners,  Ltd.  ("Applicant"),  180  Park 
Avenue  North,  Suite  2-B,  Winter 
Florida,  32789,  a  Florida  limited 
partnership,  filed  an  application  on 
September  20, 1984,  pursuant  to  section 
6(c)  of  the  Investment  Company  Act  of 
1940  ("Act"),  for  an  order  exempting 
Applicant  from  all  provisions  of  the  Act 
and  rules  and  regulations  thereunder. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  thefein.  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  relevant  statutory 
provisions. 

Applicant  represents  that  it  was 
formed  primarily  for  the  purpose  of 
participating  in  the  distribution  of  seven 
designated  motion  pictures  (the 
"Pictures")  through  the  acquisition  of  a 
limited  partnership  interest  in  Warner 
Bros.  Seven  Distributing  Company,  a 
California  limited  partnership  (the 
"Venture").  Allen  J.  Schwalb  is  the 
general  partner  of  Applicant  ("General 
Partner"),  and  Warner  Bros.  Distributing 
Corporation  ("Warner")  is  the  general 
partner  of  the  Venture,  and  will 
contribute  the  Pictures  to  the  Venture  as 
its  capital  contribution. 

Applicant  states  that  it  intends  to 
offer  a  minimum  of  25  and  a  maximum 
of  200  units  of  limited  partnership 
interest  (the  "Units")  pursuant  to 
Regulation  D  promulgated  under  the 
Securities  Act  of  1933  ("Securities  Act") 
at  a  price  of  $240,000  per  Unit  (the 
"Offering").  The  total  purchase  price  per 
Unit  is  payable,  generally  speaking, 
through  a  "subscription  capital 
contribution"  of  $88,000,  and  an 
"additional  capital  contribution"  of 
$152,000.  The  former  is  to  be  payable 
either  entirely  in  cash;  or,  $40,000  in 
cash  and  $46,000  (plus  interest  and  a 
loan  fee  of  $7,780  per  Unit)  by  delivery 
of  an  irrevocable,  transferable,  standby 
letter  of  credit  satisfactory  to  the 
General  Partner  and  Central  Penn 
National  Bank  of  Philadelphia, 
Pennsylvania  ("Central  Penn")  (the 
"Letter  of  Credit"),  which  is  to  secure 


principal  and  interest  in  the  same 
amount  under  a  loan  from  Central  Penn 
to  each  investor-limited  partner  who 
provides  a  letter  of  credit  (the 
"Subscription  Loan").  The  additional 
capital  contribution  of  $152,000  per  Unit 
is  to  be  payable  through  the  proceeds  of 
a  loan  firom  Bank  of  America,  Los 
Angeles,  California  (the  "Loan"),  under 
which  each  investor-limited  partner  will 
be  primarily  liable  for  a  proportionate 
amount  of  die  principal,  interest  thereon, 
and  related  costs,  expenses  and  charges. 
The  maximum  aggregate  principal 
amount  of  the  Loan  would  thus  be 
$30,400,000. 

Applicant  represents  that  the  Units 
will  be  offered  through  Applicant  and 
various  members  of  the  National 
Association  of  Securities  Dealers 
("NASD").  Each  investor  will  receive  a 
private  placement  memorandum  fully 
describing  the  Offering,  prepared  in 
accordance  with  Regulation  D. 
Applicant  will  file  with  the  Commission 
a  Notice  of  Sales  of  Securities  pursuant 
to  Regulation  D  or  section  4(6),  on  Form 
D,  relating  to  the  sale  of  the  Units. 

Applicant  represents  further  that  it 
will  only  self  Units  to  investors  who 
have  a  net  worth  (exclusive  of  house, 
furnishings  and  automobiles)  of  at  least 
$400,000  per  Unit  purchased  (or  $250,000 
if  a  half  Unit  is  purchased],  and  taxable 
income  for  federal  income  tax  purposes 
subject  to  tax  at  the  50%  marginal  rate. 

Applicant  states  that  the  purpose  of 
the  Venture  is  to  own,  distribute  and 
exploit  the  Pictures.  Warner,  as  the 
general  partner  of  the  Venttire,  must  use 
the  funds  contributed  by  Applicant  to 
distribute  and  exploit  the  Pictures. 
Warner  will  contribute  to  the  Venture 
all  of  its  right,  title  and  interest  in  and  to 
each  Picture  necessary  to  exploit  the 
Pictures  in  all  media  in  the  United  States 
in  perpetuity  (to  the  extend  owned  by 
Warner).  Applicant's  contribution  to  the 
Venture  will  be  used  primarily  to  fund 
certain  advertising  and  releasing  costs 
incurred  by  the  Venture  in  connection 
with  the  Pictures.  All  of  the  Pictures  are 
scheduled  to  be  released  between 
August  and  December  of  1984. 

Applicant  states  that  although  the 
First  Amended  and  Restated  Certificate 
and  Agreement  of  Limited  Partnership  of 
the  Venture  ("Venture  Agreement") 
contains  no  requirements  concerning 
how  Warner  should  advertise  or  release 
the  Pictures,  or  how  much  of  the 
Venture's  assets  Warner  shall  expend 
with  respect  to  any  Picture,  Warner,  as 
the  general  Partner  of  the  Venture,  has  a 
fiduciary  duty  to  exercise  its  business 
judgment  in  good  faith,  and  Applicant 
expects  that  Warner  will  distribute  the 
Pictures  in  accordance  with  the 


customary  standards  and  practices  of 
Warner  and  the  motion  picture  industry. 

Warner,  which  with  its  predecessors 
has  been  engaged  in  the  production  and 
distribution  of  motion  pictures  for  more 
than  60  years,  is  responsible  for  the  day- 
to-day  operation  of  the  Venture,  having 
sole  and  complete  authority  to  make  all 
decisions  as  to  the  distribution  and 
exploitation  of  the  Pictures.  Warner, 
however,  is  obligated  to  devote  only 
such  time  to  the  Venture  as  it.  in  its  sole 
discretion,  determines  to  be  necessary 
and  appropriate,  and  Applicant  is 
entitled  to  participate  in  certain  major 
decisions  regarding  the  Venture's 
business.  In  particular,  Warner  would 
need  Applicant's  consent  to  revise  the 
Venture  Agreement  or  to  dispose  of 
substantially  all  of  the  Venture's  assets. 

Applicant  represents  that  it  will  be 
entitled  to  allocations  of  items  of  gross 
income  and  gain  measured  by  certain 
percentages  of  adjusted  gross  receipts  of 
the  Pictures,  as  well  as  by  certain  fixed 
amounts.  "Adjusted  Gross  Receipts"  is 
defined  as  "gross  receipts"  (as  de^ed, 
in  turn,  in  the  Venture  Agreement)  from 
all  United  States  media  and  (after 
January  31, 1986)  from  foreign  media, 
minus  off-the-tops  (i.e.,  checking  and 
collection  charges,  taxes,  residuals  and 
certain  dues,  assessments  and 
contributions  payable  to  trade 
associations  and  other  industry  groups) 
and  agreed  third-party  participations. 
Applicant  will  be  allocated  99  percent  of 
all  items  of  Venture  loss  and  deductions 
(unless  other  limited  partners  are 
admitted  to  the  Venture,  in  which  case 
the  allocations  will  be  adjusted 
proportionately)  attributable  to  the 
Venture's  cash  expenditures  (primarily 
advertising  expenses  and  the 
management  fee  payable  to  Warner), 
until  Applicant  has  been  allocated  an 
amount  of  loss  and  deduction  equal  to 
its  capital  contribution  (in  excess  of  any 
cash  distribution  made  by  the  Venture 
in  1984).  Warner  is  allocated  100  percent 
of  all  items  of  deduction  attributable  to 
depreciation  of  the  Pictures  and 
amortization  of  the  positive  release 
prints  (other  than  any  such  amortization 
allocable  to  Applicant,  which  occurs  in 
certain  circumstances),  and  all  other 
deductions  not  allocated  to  Applicant. 

Applicant  states  that  the  investment 
tax  credit  on  the  Pictures  and  positive 
release  prints  thereof  will  be  allocated 
between  Warner,  and  Applicant  and 
any  other  limited  partners 
proportionately  in  accordance  with  their 
respective  amounts  at  risk  in  the 
Venture  on  the  date  of  initial  release  of 
each  Picture,  pursuant  to  applicable 
Treasury  Regulations. 
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Applicant  represents  that  all  items  of 
Applicant's  income,  gain,  loss  and 
deduction  will  be  allocated  98  percent  to 
limited  partners  and  2  percent  to  the 
General  Partner,  with  the  exception  of 
certain  special  allocations.  Items  of 
credit  of  the  Applicant  will  be  allocated 
98  percent,  or  the  maximum  permitted 
by  law,  if  different,  to  limited  partners. 
and  the  balance  to  the  General  Partner. 
All  items  allocated  to  limited  partners 
as  a  group  generally  will  be  allocated 
among  them  in  accordance  with  the 
respective  number  of  Units  owned  by 
each.  In  the  event  that  all  limited 
partners  are  not  admitted  on  the  same 
date,  the  allocations  per  Unit  for  1984 
may  differ  depending  on  admission 
dates. 

Applicant  further  states  that 
distributions  of  available  cash  (as 
defined  in  the  First  Amended  and 
Restated  Certificate  and  Agreement  of 
Limited  Partnership  of  Seven  Star 
Partners.  Ltd.  ("Partnership  Agreement") 
will  be  made  by  Applicant  beginning  in 
1985.  Distributions  will  generally  be 
made  98  percent  to  limited  partners  and 
2  percent  to  the  General  Partner,  with 
the  exception  of  permitted  distributions 
made  in  return  of  capital,  and 
distributions,  the  proceeds  of  which 
must  be  used  to  make  payments  of 
principal  and  interest  under  the  Loan.  It 
is  expected  that  all  or  substantial 
portions  of  such  cash  distributions  in 
1985. 1986.  and  1987  will  be  used  to 
make  payments  of  principal  under  the 
Loan.  In  addition,  the  limited  partners 
will  be  entitled  to  receive  distributions 
in  1984.  as  a  return  of  capital,  in  an 
amount  equal  in  the  aggregate  to  the 
1984  interest  on  the  Loan,  which  will  be 
used  to  make  a  payment  of  interest  on 
the  Loan.  No  sums  retained  by  the 
Venture  or  distributed  to  Applicant  will 
be  reinvested  in  any  other  investment. 

Applicant  concedes  that  it  may  be 
classified  as  an  investment  company  as 
defined  in  Section  3(a)  of  the  Act.  but 
submits  that  it  is  part  of  a  imique 
business  arrangement  of  a  type  that 
Congress  did  not  intend  to  be  regulated 
pursuant  to  the  Act,  and  that  therefore 
its  exemption  from  the  Act  would  be 
appropriate  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Unlike  securities  held  by 
traditional  investment  companies,  it  is 
asserted  that  Applicant's  interest  in  the 
Venture  will  not  be  liquid,  mobile,  or 
readily  negotiable.  It  is  further  asserted 
that,  in  fact  Apphcant's  interest  cannot 
be  sold  for  at  least  one  year  from  the 
date  of  the  completion  of  the  Offering, 
and  if  it  is  sold,  the  proceeds  derived 


from  the  sale  will  be  distributed  to 
Applicant's  limited  partners  and  not 
reinvested,  as  Applicant  would  be 
wound-up  and  dissolved.  In  addition,  it 
is  contended  that,  unlike  traditional 
investment  companies.  Applicant  will 
have  no  discretion  with  regard  to 
investing  the  net  proceeds  raised  in  the 
Offering  and  will  not  be  able  to  make 
any  other  investments.  The  use  and 
application  of  the  proceeds  derived  from 
the  Offering  and  the  proceeds  to  be 
derived  from  the  business  of  the 
Venture,  or  from  the  sale  of  Applicant's 
interest  in  the  Venture,  have  been 
prescribed  by  the  Partnership 
Agreement  and  the  Venture  agreement. 
Finally,  it  is  submitted  that  Applicant 
will  participate  directly  in  the  business 
of  distributing  motion  pictures  in 
addition  to  its  primary  business 
engagement  consisting  of  its  interest  in 
the  Venture. 

Applicant  contends  that  investors  in 
Applicant  will  be  amply  protected 
without  application  of  the  provisions  of 
the  Act  to  Applicant  by:  (a)  full 
disclosure  in  the  private  placement 
memorandum  for  the  Offering  of  all 
aspects  of  their  investment;  (b) 
suitability  standards  for  prospective 
investors  established  by  Applicant;  (c) 
hmitations  on  the  discretion  of  the 
General  Partner  and  Warner,  (d)  rights 
of  hmited  partners  provided  under  the 
Partnership  Agreement  and  federal  law; 
and  (e)  reporting  requirements  imposed 
on  Applicant  and  Warner. 

Applicant  also  submits  that  its 
exemption  from  the  Act  pursuant  to 
Section  6(c]  would  be  consistent  with 
the  purposes  and  policies  underlying  the 
Act  and  that  it  is  necessary  as  a 
practical  matter,  because  the 
requirements  of  the  Act  as  applied  to 
Applicant  would  be  onerous,  and,  in 
fact,  would  result  in  withdrawal  of  the 
Offering,  thus  denying  investors  an 
opportunity,  subject  to  the  risk  of  loss, 
to  derive  an  economic  benefit  by 
investing  in  the  motion  picture  business. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  14, 1984,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest,  the  reasons  for  the  request,  and 
the  specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate]  shall  be  filed  with  the 
request.  After  said  date,  an  order 


disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 
Acting  Secretary. 
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IRelease  No.  21499;  SR-NXSE-S4-33] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.,  Order 
Approving  Proposed  Rule  Changs 

November  19, 1984. 

I.  Introduction 

On  October  10. 1984.  the  New  York 
Stock  Exchange  ("NYSE")  11  Wall 
Street.  New  York,  New  York,  10005,  filed 
with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change 
pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78s(b)(l)  and  Rule  19b- 
4  thereunder.  Generally,  the  proposed 
rule  change  would  permit  NYSE  listed 
companies  to  act  as  both  transfer  agent 
and  register  for  their  own  securities, 
subject  to  similar  conditions  as 
unaffiliated  banks  and  trust  companies. 
The  Commission  published  notice  of  the 
proposed  rule  change  in  Securities 
Exchange  Act  Release  No.  21403 '  and 
received  comment  letters  from  the  Stock 
Transfer  Association  (the  "STA")  and 
the  Corporate  Transfer  Agent 
Association  (the  "CTAA")  supporting 
the  proposed  rule  change.*  As  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

II.  Description 

The  proposed  rule  change  modifies 
NYSE's  securities  listing  standards  to 
permit  NYSE  listed  companies  to  act  in 
a  dual  capacity  as  transfer  agent  and 
registrar  for  their  own  securities  or  to 
appoint  qualified  organizations  (not  just 
unaffiliated  banks  and  trust 
companies  ')  to  act  in  a  dual  capacity  as 


■  49  FR  41305  (Octol>er  22. 1984). 

*  Letter  from  )oseph  Poggio.  President.  Stock 
Transfer  Association.  Inc.  to  the  Commission 
(November  2, 1984):  Letter  from  Peter  Descovich. 
President.  Corporate  Transfer  Agent  Association,  to 
the  Commission  (November  S.  1984). 

*  Currently,  the  NYSE  permits  only  banks  and 
trust  companies  that  are  not  affiliated  with  the 
issuer  to  act  js  l>oth  transfer  agents  and  registrars 
for  NYSE  listed  tecuritie*. 
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transfer  agent  and  registrar.*  Under  the 
proposed  rule  change,  entities  acting  in 
a  dual  capacity  as  transfer  agent  and 
registrar  would  be  required -to  perform 
these  functions  separately,  establish 
appropriate  internal  controls  to  assure 
the  separation  of  functions,  and  subject 
those  controls  to  an  annual  independent 
audit.  In  addition,  the  proposed  rule 
change  would  continue  to  require 
transfer  agents  and  registrars  for  NYSE 
listed  securities  to  agree  to  comply  with 
NYSE  rules,  particularly  NYSE  Rule 
496. » 

III.  Discussion 

The  NYSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act.  Specifically,  the  NYSE 
believes  that  the  proposed  rule  change 
should  result  in  significant  operational 
efficiencies  and  cost  savings  for  listed 
companies.  The  NYSE  notes,  for 
example,  that  eliminating  the 
independent  registrar  requirement 
should  eliminate  issuer  and  transfer 
agent  expense  for  separate  registrar 
facilities  and  reduce  securities 
certificate  handling  problems  that  occur 
during  the  transfer  and  registration 
processes.  Finally,  the  NYSE  believes 
that  the  proposed  rule  change  reflects 
recent  changes  in  auditing  standards, 
improved  securities  transfer 
performance  and  the  development  of 
corporate  governance  policies  that 
guard  against  securities  overissuances. 

The  STA  and  the  CTAA  submitted 
comment  letters  to  the  Commission 
concerning  the  proposed  rule  change. 
Those  letters  supported  the  proposed 
rule  change  and  urged  Commission 
approval.  The  CTAA  stated  that  there  is 
no  longer  any  need  for  an  independent 
registrar  because  of  in-house  audit 
controls,  examination  and  review  of 
those  controls  by  independent 
accountants,  and  direct  regulation  of 
registered  non-bank  transfer  agents.  The 
STA  noted  that  the  proposed  rule 
change  would  promote  the  economical 
and  efficient  transfer  of  securities  and 
provide  entities  that  act  as  transfer 
agents  for  their  own  securities  with  the 


*  The  proposed  rule  change  would  permit  listed 
companies  to  retain  independent  registrars,  but 
would  expand  the  universe  of  potentially  qualified 
organizations  to  include  any  registered  transfer 
agent.  Thus,  non-bank,  non-issuer  transfer  agents 
would  be  eligible  to  act  as  either  the  independent 
registrar  or  the  transfer  agent  and  registrar  for  a 
NYSE  listed  issue. 

*  Rule  496  requires  transfer  agents,  among  other 
things,  to  maintain  certain  minimum  insurance 
coverage:  have  a  minimum  amount  of  capital: 
maintain  a  facility  in  Manhattan  south  of  Chambers 
Street  for  delivery  and  pick-up  of  securities 
certificates:  and  transfer,  register  and  make 
available  for  pick-up  all  routine  items  within  ;8 
hours  of  receipt  of  those  items. 


same  capabilities  afforded  bank  transfer 
agents  that  perform  transfer  and 
registrar  functions  for  other  NYSE  listed 
securities.  At  the  same  time,  however, 
the  STA  recognized  that  entities 
providing  transfer  and  registrar 
functions  must  separate  those  functions 
internally,  establish  sufficient  internal 
accounting  controls  to  assure  their 
separation  and  subject  those  controls  to 
an  annual  review  by  independent 
auditors. 

The  Commission  agrees  with  the 
NYSE,  the  STA  and  the  CTAA;  as 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change.  The 
proposed  rule  change  represents  the  first 
modification  of  NYSE  rules  affecting 
transfer  agents  and  registrars  since  the 
passage  of  the  Securities  Acts 
Amendments  of  1975,*  which  authorized 
direct  federal  regulation  of  transfer 
agents.''  Notwithstanding  direct  federal 
regulation  of  transfer  agents  and 
registrars,  the  Commission  believes  that 
because  exchanges  are  obligated  to 
maintain  the  operational  and  financial 
integrity  of  the  markets  for  listed 
securities  issues,  exchanges 
appropriately  may  adopt  rules  to  assure 
safe  and  efficient  securities  transfers. 
Thus,  the  Commission  believes  that  the 
NYSE  may  establish  standards  affecting 
transfer  agents  for  listed  securities 
through  rules  affecting  listed  companies, 
provided  those  standards  are  consistent 
with  section  6  of  the  Act  and  the  scheme 
of  federal  transfer  agent  regulation 
established  in  section  17A  of  the  Act.* 


*  Pub.  L  94-29,  89  Stat.  97  (1975).  The  Commission 
commends  the  NYSE  for  reexamining  its  rules 
affecting  transfer  agents  and  registrars  and  for 
modifying  those  rules  to  reflect  regulatory  and  other 
changes  that  have  roalerially  affected  or  improved 
the  securities  transfer  and  registration  processes.  To 
this  end,  the  Commission  encourages  other 
exchanges  to  reexamine  and,  if  necessary,  update 
their  rules  concerning  transfer  agents  and  registrars. 

'  Prior  to  1975,  the  federal  government  did  not 
directly  regulate  transfer  agent  activity  with  a  view 
to  assuring  prompt  and  accurate  securities  transfers 
on  a  national  basis.  As  a  result,  the  NYSE 
established  certain  requirements  affecting  transfer 
agents  and  registrars  that  the  NYSE  believes  would 
ensure  efTicient  transfer  of  NYSE  listed  securities. 

*  The  Commission  recognizes  that  some  NYSE 
transfer  agent  standards  may  establish  time  frames 
for  completing  securities  transfers  that  are  stricter 
than  the  time  frames  specified  in  Commission  rules. 
The  NYSE  time  frames  were  established  prior  to 
1975  and  are  not  part  of  this  proposed  rule  change. 
Thus,  the  Commission  is  not  addressing  those  lime 
frames  or  other  aspects  of  NYSE  Rule  496.  The 
Commission  understands  that  the  NYSE  and 
transfer  agent  industry  representatives  are 
reexamining  NYSE  Rule  496  requirements  in  light  of 
regulatory  and  operational  changes  affecting 
transfer  agent*.  The  Commisison  supports  those 
discussions. 


The  Commission  recognizes  the 
NYSE's  longstanding  interest  in 
preventing  securities  overissuances.  As 
the  Commission  noted  in  Securities 
Exchange  Act  Release  No.  19142,* 
substandard  transfer  agent  performance, 
such  as  overissuing  securities,  can  lead 
to  significant  financial  loss,  market 
confusion  and  trading  suspensions.*** 
Indeed,  the  NYSE's  independent 
registrar  requirement  grew  out  of 
overissuances  that  occurred  in  the 
1800's  and  that  continued  uncorrected 
for  many  years  because  of  inadequate 
transfer  agent  internal  controls.' ' 

The  Commission  believes  the  NYSE's 
proposed  requirements  are  reasonably 
designed  to  prevent  overissuances. 
Although  the  proposed  rule  change 
would  permit  listed  companies  to  act  in 
a  dual  capacity,  the  proposed  rule 
change  appears  well  designed  to  prevent 
overissuances.  Separating  the  transfer 
and  resistrar  functions  internally  should 
provide  a  routine  check  on  each 
certificate  issuance.  Establishing 
internal  controls  and  independently 
evaluating  those  controls  on  an  annual 
basis  should  provide  added  confidence 
to  the  transfer  process. 

Moreover,  the  Commission  belives 
that  the  NYSE's  requirements  are 
consistent  with,  and  appropriately 
supplement,  federal  transfer  agent 
regulation."  Since  1975,  the  * 

Commission  has  adopted  minimum 
standards  governing  transfer  and 
registrar  functions  designed  to  ensure 
the  prompt,  safe  and  accurate  transfer  of 
ownership  in  corporate  and  other 
securities. ' '  Direct  federal  regulation  of 


•  47  FR  47289.  47270  n.  5  (October  25. 1982). 

••  Id.  See  Securities  Exchange  Act  Release  No. 
18100  (September  17. 1981)  (trading  suspension  in 
stock  of  Lewis  Energy  Corporation  when  possibility 
of  sutratantial  overissuance  occurred). 

' '  See.  e.g..  New  York  and  New  Haven  Railway  v. 
Schuyler.  34  N.Y.  30  (1865). 

'•  For  example,  the  proposed  ruled  change  would 
require  NYSE  listed  companies  that  perform 
transfer  agent  functions  to  obtain  an  inde[>endent 
evaluation  of  their  internal  accounting  controls  if 
they  also  elect  to  act  as  registrars,  even  though 
those  companies  woud  t>e  exempt  from  the  internal 
accounting  control  report  requirement  of  Rule 
17Ad-13.  see  17  CFR  240.17Ad-13(dKl)(i).  Given  the 
NYSE's  interest  in  preventing  overissuances,  the 
Commission  believes  the  NYSE  may  appropriately 
require  more  extensive  independent  review  of  those 
controls  than  the  minimum  requirements  set  forth  in 
Commission  rules. 

"  See  17  CFR  240.17Ad-l  through  17  CFR 
240.17Ad-14.  For  example,  rule  17Ad-2  requires 
transfer  agents  to  turnaround  90  percent  of  all 
routine  items  they  receive  for  transfer  each  month 
within  iKree  business  days.  In  addition.  Rule  17  Ad- 
10  requires  recordkeeping  transfer  agents  to 
maintain  accurate  issuer  security  holder  records 
and  to  update  those  records  promptly  to  reflect 
transfers,  purchases,  redemptions  and  issuances  of 
securities.  Moreover.  Rule  17Ad-12  establishes  a 
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transfer  agents,  among  other  things,  has 
substantially  lessened  the  possibilities 
of  securities  overissuances  and  other 
errors.  For  example.  Rule  17Ad-10 
requires  transfer  agents  to  exercise 
diligent  and  continuous  attention  to 
resolving  record  differences  that  may 
result  in  securities  overissuances.  In 
addition.  Rule  17Aid-ll  requires  transfer 
agents  with  aged  record  differences  in 
excess  of  certain  thresholds  to  report 
those  record  differences  to  issuers  and. 
in  some  cases,  the  appropriate 
regulatory  authority.  Finally,  Rule  17Ad- 
10(g]  requires  transfer  agents  that  cause 
an  overissuance  after  September  1963  to 
buy  in  securities  equal  to  the  amount  of 
the  over-issuance. 

The  Commission  also  believes  that  the 
proposed  rule  change  will  result  in 
significant  operational  efficiences  and 
cost  savings  for  listed  companies, 
consistent  with  the  requirements  of 
Section  17A  of  the  Act.  By  eliminating 
the  need  for  independent  registrars  for 
listed  issues,  the  proposed  rule  change 
should  permit  issuers  and  their  agents  to 
streamline  the  securities  transfer 
process  and  to  eliminate  several 
expenses  associated  with  maintaining 
an  independent  registrar.  For  example. 
Usted  companies  could  eliminate  fees 
they  currently  pay  for  independent 
registrar  services  and  for  shipping 
certificates  between  the  transfer  agent's 
and  registrar's  offices.  Similarly, 
eliminating  the  independent  registrar 
requirement  should  reduce  the  risk  of 
lost  or  stolen  certificates  during  the 
transfer  process. 

The  Commission  believes  that  the 
proposed  rule  change  fosters 
cooperation  and  coordination  among 
persons  engaged  in  the  clearing,  settling 
and  processing  of  securities 
transactions,  consistent  with  the 
requirements  of  section  17A  of  the  Act. 
First,  the  proposed  rule  change  permits 
one  entity  to  perform  all  aspects  of  the 
transfer  process.  Second,  the  proposed 
rule  change  should  increase  the  number 
of  NYSE  listed  securities  that  are 
processed  through  Transfer  Agent 
Custodian  ("TAC)  programs.  TAC 
programs  involve  sophisticated  links 
between  depositories  and  transfer 
agents  that,  qmong  other  things,  reduce 
certificate  handling  and  time-consuming 
data  entry  in  connection  with  certificate 
processing,  thereby  expediting  the  entire 
transfer  process.'*  To  participate  in 


general  re<|uireinent  that  traiufer  agents  safeguard 
■ecunlies  and  funds  relating  to  their  transfer  agent 
activity  Finally.  Rule  J7Ad-13  requires  certain 
tranafer  agents  to  obtain  an  independent  report 
concemtng  the  adequacy  of  the  transfer  agent's 
aystam  of  internal  acconnling  control. 

■•For  example.  The  Depoaitory  TnMl  Company 
("DTC")  operate  a  TAC  program  known  as  Fast 


these  programs,  however,  transfer 
agents  must  be  able  to  issue  certificates 
on  extremely  short  notice.  The 
Commission  understands  that  by 
eliminating  the  outside  registrar  and 
streamlining  the  certificate  issuance 
process  in  response  to  the  proposed  rule 
change,  several  hsted  companies  that 
perform  their  own  transfer  agent 
functions  will  be  able  to  participate  in 
the  Depository  Trust  Company's  TAC 
program.  *  * 

The  Conunission  notes  finally  that  the 
proposed  rule  change  eliminates 
disparate  treatment  among  banks, 
issuers  and  others  that  perform  transfer 
and  registrar  functions  for  NYSE  listed 
securities.  Current  NY^  listing 
standards  permit  only  unaffiliated  banks 
and  trust  companies  to  act  as  both 
transfer  agent  and  registrar  for  NYSE 
listed  securities,  provided  those 
organizations  meet  certain  capital, 
insurance  and  audit  requirements.'* 
Under  the  proposed  rule  change, 
however,  issuer  and  other  non-bank 
transfer  agents  will  be  permitted  to  act 
as  transfer  agents  and  registrars  in  a 
dual  capacity  for  NYSE  listed  issues, 
provided  they  meet  similar  conditions. 
Thus,  the  proposed  rule  change  helps 
further  the  goal  of  equal  regulation. 

rV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  the  proposed  rule 
change  consistent  with  the  Act. 
particularly  sections  6(b)(5)  and  17A. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-NYSE-84-33) 
be  and  hereby  is  appproved. 

For  ttie  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis, 

Acting  Secretary. 

|FR  Doc  a4-«MB  Filed  I1-2fr-S4;  8:45  «ml 
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Automated  Securities  Transfer  ("FAST").  Under 
that  program,  the  transfer  agent  safekeeps  one  or 
more  balance  certificates  reflecting  DTC's  securities 
position  in  a  particular  issue.  Thus,  the  depository 
can  reduce  the  number  of  certiricates  held  In  its 
vault  and  transfer  turnaround  can  be  automated 
and  expedited.  In  fact,  users  can  effect  customer 
name  transfer  through  the  TAC  program  on  a  same 
day  basis. 

'*  See  Securities  and  Exchange  Commission. 
Report  of  the  Division  of  Market  Regulation  1984 
Securities  Processing  Roundtabla.  38-39  fMay  1984). 

'•  The  NYSE  adopted  its  current  policy  in  1971. 
f^or  to  1971.  NYSE  rules  required  that  the  registrar 
function  for  NYSE  listed  securities  be  performed 
independent  of  the  transfer  agent,  whether  the 
transfer  agent  was  the  issuer  or  an  incivpendent 
bank  or  trust  company. 


SMALL  BUSINESS  ADMINISTRATION 
(UCMiM  No.  M/0»-O349] 

Camden  HvvMtments,  Inc.;  Issuance  of 
a  SmaN  Business  Investment  Company 


On  September  6, 1984,  a  notice  was 
published  in  the  Federal  Register  (35281) 
stating  that  an  application  has  been 
filed  by  Camden  Investments,  Inc.,  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1983))  for  a  license  as  a  small  business 
investment  company. 

Interested  parties  were  give.n  until 
close  of  business  October  5, 1964.  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c]  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  09/09-0349  on 
November  7, 1984,  to  Camden 
Inivestments,  Inc.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Aisislance 
Program  No.  S9.011.  Small  Buaineu 
Investment  Companies) 

Dated:  November  15,  li)84. 
Robert  G.  LinelMtry, 
Deputy  Associate  Administrator  for 
Investment 

|FR  Doc.  M-noiS  Filed  ll-2»-«&  (i:«S  aa| 
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(License  No.  02/02-5474] 

Monsey  Capital  Corp.;  Application  for 
a  Ucsnss  To  Operate  as  a  SmaH 
Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
(SBIC)  under  the  provisions  of  section 
301(d)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act).  (15 
U.S.C.  661  et  seq.],  has  been  filed  by 
Monsey  Capital  Corporation.  125  Route 
59,  Monsey,  New  York  10952.  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  13  CFR  107.102  (1984). 

The  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


l^amsand  addraas 


StMnual   s   Myslu.   4   Fern 

Court.      Monaay.      New 

Yorti  tO0S2 
Oiam     Zsv     Waiaa.     10 

Etyoo     Road.     Monsey. 

New  Yorti  10052. 
Jack  G.  Klein.  7S  Rupert 

Avenue,    Slaten    Island. 

New  Yorti  10314 


Tittaor  reiatnnsnip 


praaidant,  dtrsctor  & 
Qenerat  maneQer 


Seeielary. 


v«« 


Ovector.. 


Pctot 
owner- 
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Pet  01 

owner- 

Keren        hiacheaed       o( 

Road.     Monaay,     New 
York  10952 

- 

SO 

The  Applicant  will  begin  (^>erations 
with  a  capitalization  of  $1,000,000  and 
will  conduct  its  operations  principally  in 
the  Siaie  of  New  York. 

As  an  SBIC  licensed  to  operate  under 
section  301(d)  o^he  Act,  the  Applicant 
will  provide  finaiicial  and  management 
assistance  solely  to  small  busiuess 
concerns  which  will  contribute  to  a 
well-balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  Applicant 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  SBA 
Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  pubhcation  of  this  notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441  L  Street,  NW., 
Washington,  D.C.  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Monsey.  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  10. 1964. 
Rol>ert  G.  Lioeberry, 
Deputy  Associate  Administrator  for 
Investment 

jFR  Dor  M-ntnB  nied  11-2B-M;  8:45  <m| 
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(Ucens*  No.  09/09-02621 

Round  Table  Capital  Corp.;  Application 
for  Approval  of  Conflict  of  Interest 
Transaction  Between  Associates 

Notice  is  hereby  given  that  Round 
Table  Capital  Corporation  (Round 
Table),  801  Montgomery  Street,  San 
Francisco,  California  94111.  a  Federal 
Licensee  under  the  Samll  Business 
Investment  Act  of  1958.  as  amendsd.  has 
filed  an  application  with  the  Small 
Business  Administration  pursuant  to 
i  107.903  of  the  Regulations  governing 


small  business  investment  companies 
(13  CFR  107.903  (1984))  for  approval  of 
conflict  of  interest  transaction. 

Round  Table  proposes  a  $175,000 
equity  investment  as  the  sole  limited 
partner  in  Harlan  Limited  Partnership 
(Harlan),  601  Montgomery  Street,  Suite 
500,  San  Francisco,  California  94111.  Mr. 
]ames  F.  Harlan  would  be  the  general 
partner.  Harlan  would  be  created  solely 
for  the  purpose  of  purchasing  a  Shakey's 
Pizza  Restaurant  in  Martinez.  California 
and  converting  and  operating  the  same 
as  a  Round  Table  Pizza  Restaurant 

The  conflict  of  interest  arised  because 
Mr,  Harlan  is  currently  a  senior  vice 
president  of  Round  Table  Franchise 
Corporation,  another  subsidiary  of 
Round  Table  Pizza,  Inc.,  parent  of  Round 
Table,  llius,  Mr.  Harlan  is  deemed  as  an 
Associate  of  Round  Table  under 
§  107.3(c)  of  SBA  Rules  and  Regulations. 
Because  Mr.  Harlan  is  a  control  person 
of  Harlan.  Harlan  is  considered  an 
Associate  of  Round  Table.  Therefore, 
the  proposed  transaction  falls  within  the 
purview  of  S  107.903(b)(3)  of  the 
Regulations  and  requires  prior  written 
approval  of  SBA. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  fifteen  (15)  days 
from  the  date  of  publication  of  this 
Notice,  submit  written  comments  to  the 
Deputy  Associate  Administrator  for 
Investment,  Small  Business 
Administration,  1441  "L"  Street,  NW., 
Washington,  DC.  20416. 

A  copy  of  this  notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  San  Francisco  and  Martinez, 
California  areas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  November  za  1964, 
Robwt  G.  Linebeiry, 
Deputy  Associate  Administrator  for 
Investment 

|FR  Doc.  a4^31019  Filed  11-M-M:  •.U 11111 
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(Application  No.OS/03-017S] 

Sovran  Funding  Corp.;  Application  for 
a  License  To  Operate  b9  a  SmaN 
Business  investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SB.A) 
pursuant  to  S  107.102  of  the  SBA 
Regulations  governing  SBIC's  |13  CFR 
107.102  (1984)]  under  the  name  of  Sovran 
Funding  Corporation.  Sovran  Center. 
One  Commercial  Place.  Norfolk,  Virginia 
23510  for  a  license  to  operate  in  the 
State  of  Virginia  under  the  provisions  of 


the  Small  Business  Investment  Act  of 
1958  (Act)  as  amended,  (15  U.S.C.  661  et 
seq.). 

Hie  applicant  will  begin  operations 
with  private  capital  of  $5,000,000. 

The  officers,  directors  and 
stockholders  of  the  applicant  are: 

John  B.  Bernhardt,  Sovran  Financial 

Corp.,  One  Commercial  Place, 

Norfolk,  Virginia  23510 — ^Director 
Page  D.  Cranford,  Sovran  Financial 

Corp.,  One  Conunercial  Place, 

Norfolk.  Virginia  23510 — Vice 

President  and  Secretary 
David  A.  King.  ]t^  Sovran  Bank,  N.A.. 

One  Commercial  Place,  Norfolk, 

Virginia  23510 — President  (General 

Manager)  and  Director. 
Jerome  O.  Guyant,  Sovran  Bank,  N.A.. 

One  Commercial  Place.  Norfolk, 

Virginia  23510 — Director 
L.  Ralph  Hicks,  Jr.,  Sovran  Bank.  N.A.. 

One  Commercial  Place.  Norfolk. 

Virginia  23510— Director 
Robert  M.  Schonk,  Sovran  Bank.  Nj\.. 

One  Commercial  Place,  Norfolk. 

Virginia  23510 — Treasurer 
C.  Lee  Wilkinson.  Jr.,  Sovran  Bank,  NA., 

One  Commercial  Place,  Norfolk, 

Virginia  23510— Director 

The  applicant  will  be  wholly  ovimed  by 
Sovran  Financial  Corporation.  Both  are 
located  at  One  Commercial  Place. 
Norfolk,  Virginia  23510. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company,  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
to  SBA  in  writing,  relevant  comments  on 
the  proposed  licensing  of  this  company. 
Any  such  communications  should  be 
addressed  to  the  Deputy  Associate 
Administrator  for  Investment  Small 
Business  Administration,  1441  L  Street 
NW.,  Washington,  D.C.  20416. 

A  cx>py  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  the  Norfolk  area. 

(Catalog  of  Federal  and  Domestic  Assistance 
Program  No.  59,011.  Small  Business 
Investment  Companiet) 

Dated:  November  15, 1984. 
Robert  G.  Lineberry. 
Deputy  Associate  Administrator  for 
Investment 
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Trendwvst  Capital  Corp.;  Issuance  of  a 
SmaN  BuakMss  Invvstment  Company 
License 

On  May  30. 1984.  a  notice  was 
published  in  the  Federal  Register  (49  FR 
22585]  stating  that  an  application  has 
been  Bled  by  Trendwest  Capital 
Corporation,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1984))  for  a  license  as  a 
small  business  investment  company. 

Interested  parties  were  given  until 
close  of  business  June  29. 1984,  to  submit 
their  comments  to  SBA.  No  comments 
were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  10/10-0185  on 
November  9, 1984  to  Trendwest  Capital 
Corporation  to  operate  as  a  small 
business  investment  company. 

Dated:  November  15, 1984. 

Robnt  G.  Linebwry, 

Deputy  Associate  Administrator  for 
Investment. 

|FR  Doc  »4-31(n8  Filed  I1-2B-M;  k45  Sfnl 
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(Declaration  of  Disaster  Loan  Area  No. 
2173;  Amendment  No.  21 

Disaster  Loan  Areas;  Texas 

The  above  numbered  declaration  (49 
FR  44258)  and  amendment  No.  1  (49  FR 
45516)  are  amended  in  accordance  with 
the  amendment  to  the  Presidents 
declaration  of  October  30.  1984.  to 
include  Precinct  four  in  Harris  County 
as  an  adjacent  area  in  the  State  of 
Texas  as  a  result  of  damage  from  severe 
storms,  high  winds,  and  flooding 
beginning  on  or  about  October  19.  1984. 
All  other  information  remains  the  same, 
i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  December  31, 1984. 
and  for  economic  injury  until  the  close 
of  business  on  July  30, 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  Sfl002  and  59008) 

Dated:  November  19, 1584 
Willis  W.  Allrad.  01. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

IFR  Doc.  M-<n013  FIM  U-2»-84:  8:45  «m| 
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Action  Subject  to  Intergovernmental 
Review 

agency:  Small  Business  Administration. 
action:  Notice  of  Action  Subject  to 
Intergovernmental  Review  Under 
Executive  Order  12372. 

StMHNAIIY:  This  notice  provides  for 
public  awareness  of  SBA's  intention  to 
fund  for  the  first  time  an  additional 
Small  Business  Development  Center 
(SBDC)  in  Casper,  Wyoming,  during 
fiscal  year  1985.  Currently,  there  are  36 
SBDC's  in  existence.  This  notice  also 
provides  a  description  of  the  SBDC 
program  by  setting  forth  a  condensed 
version  of  the  program  announcement 
which  has  been  furnished  to  the 
proposal  developer  for  the  SBDC  to  be 
funded.  This  publication  is  being  made 
to  provide  the  State  single  point  of 
contact,  designated  pursuant  to 
Executive  Order  12372.  and  other 
interested  State  and  local  entities,  the 
opportunity  to  comment  on  the  proposed 
funding  in  accord  with  the  Executive 
Order  and  SBA's  regulations  found  at  13 
CFR  Part  135. 

DATE:  Comments  will  be  received  for  a 
period  of  60  days  from  the  date  of 
publication  of  this  notice. 

ADDRESS:  Comments  should  be 
addressed  to  Mrs.  Johnnie  L.  Albertson. 
Deputy  Associate  Administrator  for 
SBDC  Programs,  U.S.  Small  Business 
Administration.  1441  L  Street.  NW.. 
Washington.  D.C.  20416. 

FOn  HMTMER  INFORMATION  CONTACT: 

Mrs.  Johnnie  L.  Albertson  (202)  653-6768. 

SBA  is  bound  by  the  provisions  of 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  SBA  has  promulgated 
regulations  spelling  out  its  obligations 
under  that  Executive  Order.  See  13  CFR 
Part  135.  effective  September  30. 1983. 

In  accord  with  these  regulations. 
Specifically  S  135.4.  SBA  is  publishing 
this  notice  to  provide  public  awareness 
of  the  pending  application  for  funding  of 
the  proposed  Small  Business 
Development  Center  (SBDC).  Also, 
published  herewith  is  an  annotated 
program  announcement  describing  the 
SBDC  program  in  detail. 

The  proposed  SBDC  will  be  funded  at 
the  earliest  practicable  date  following 
the  60-day  comment  period.  However, 
no  funding  will  occur  unless  all 
comments  have  been  considered. 
Relevant  information  identifying  this 
SBDC  and  providing  the  mailing  address 
of  the  proposal  developer  is  provided 
below.  In  addition  to  this  publication,  a 
copy  of  this  notice  is  being 
simultaneously  furnished  to  the  affected 


State  single  point  of  contact  which  has 
been  estblished  under  the  Executive  * 
Order. 

The  State  single  point  of  contact  and 
other  interested  State  and  local  entities 
are  expected  to  advise  the  relevant 
proposal  developer  of  their  comments 
regarding  the  proposed  funding  in 
writing  as  soon  as  possible.  Copies  of 
such  written  comments  must  also  be 
furnished  to  Mrs.  Johnnie  L.  Albertson. 
Deputy  Associate  Administrator  for 
SBDC  Programs,  U.S.  Small  Business 
Administration,  1441  L  Street,  NW., 
Washington,  D.C.  20416.  Comments  will 
be  accepted  by  the  relevant  proposal 
developer  and  SBA  for  a  period  of  two 
months  (60  days)  from  the  date  of 
publication  of  this  notice.  The  relevant 
proposal  developer  will  make  every 
effort  to  accommodate  these  comments 
during  the  60-day  period.  If  the 
comments  cannot  be  accommodated  by 
the  relevant  proposal  developer,  SBA 
will,  prior  to  funding  the  proposed 
SBDC.  either  attain  accommodation  of 
any  comments  or  furnish  an  explanation 
to  the  commenter  of  why 
accommodation  cannot  be  attained  prior 
to  funding  the  SBDC. 

Description  of  the  SBDC  Program 

The  Small  Business  Development 
Center  Program  is  a  major  management 
assistance  delivery  program  of  the  U.S. 
Small  Business  Administration.  SBDC's 
are  authorized  under  section  21  of  the 
Small  Business  Act  (15  U.S.C.  648).  • 
SBDC's  operate  pursuant  to  the 
provisions  of  section  21,  a  Notice  of 
Award  (Cooperative  Agreement)  issued 
by  SBA,  and  a  Program  Announcement. 
The  program  represents  a  partnership 
between  SBA  and  the  State-endorsed 
organization  receiving  Federal 
assistance  for  its  operation.  SBDC's 
operate  on  the  basis  of  a  State  plan 
which  provides  small  business 
assistance  throughout  the  State.  As  a 
condition  to  any  financial  award  made 
to  an  applicant,  an  additional  amount 
equal  to  the  amount  of  assistance 
provided  by  SBA  must  be  provided  to 
the  SBDC  from  sources  other  than  the 
Federal  Government. 

Purpose  and  Scope 

The  SBDC  Program  has  been  designed 
to  meet  the  specialized  and  complex 
management  and  technical  assistance  of 
the  small  business  community.  SBDC's 
focus  on  providing  indepth  quality 
assistance  to  small  businesses  in  all 
areas  which  promote  growth,  expansion, 
innovation,  increased  productivity  and 
management  improvement.  SBDC's  act 
in  an  advocacy  role  to  promote  local 
small  business  interests.  SBDC's 
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concentrate  on  developing  the  unique 
resources  of  the  university  system,  the 
private  sector,  and  State  and  local 
governments  to  provide  services  to  the 
small  business  community  which  are  not 
available  elsewhere.  SBDiCs  coordinate 
with  other  SBA  pro-ams  of 
management  assistance  and  utilize  the 
expertise  of  these  afTihated  resources  to 
expand  services  and  avoid  duplication 
of  effort. 

Program  Objectives 

The  overall  objective  of  the  SBDA 
Program  is  to  leverage  Federal  dollars 
and  resources  with  those  of  the  State 
academic  community  and  private  sector 
to: 

(a)  Strengthen  the  small  business 
community; 

(b)  Contribute  to  the  economic  growth 
of  the  communities  served; 

(c)  Make  assistance  available  to  more 
small  businesses  than  is  now  possible 
with  present  Federal  resources;  and 

(d)  Create  a  broader  based  delivery 
system  to  the  small  business  community. 

SBDC  Program  Organization 

SBDC's  are  organized  to  provide 
maximum  services  to  the  local  small 
business  community.  The  lead  SBDC 
receives  financial  assistance  from  the 
SBA  to  operate  a  statewide  SBDC 
Program.  In  states  where  more  than  one 
organization  receives  SBA  financial 
assistance  to  operate  an  SBE)C,  each 
lead  SBDC  is  responsible  for  Program 
operations  throughout  a  specific  regional 
area  to  t>e  served  by  the  SBDC.  The  lead 
SBDC  is  responsible  for  establishing  a 
network  of  SBDC  subcenters  to  offer 
service  coverage  to  the  small  business 
community.  The  SBDC  network  is 
managed  and  directed  by  a  single  full- 
time  Director.  SBDC's  must  endure  that 
at  least  80  percent  of  Federal  funds 
provided  are  used  to  provide  services  to 
small  businesses.  To  the  extent  possible, 
SBDC's  provide  services  by  enlisting 
volunteer  and  other  low  cost  resources 
on  a  statewide  basis. 

SBDC  Services 

The  specific  types  of  services  to  be 
offered  are  developed  in  coordination 
with  the  SBA  district  office  which  has 
jurisdiction  over  a  given  SBDC.  SBDC's 
emphasize  the  provision  of  indepth, 
high-quality  assistance  to  small  business 
owners  or  prospective  small  business 
owners  in  complex  areas  that  require 
specialized  expertise.  These  areas  may 
include,  but  are  not  limited  to: 
Management,  marketing,  financing, 
accounting,  strategic  planning, 
regulation  and  taxation,  capital 
formation.  {M'ocurement  assistance, 
human  resource  management. 


production,  operations,  economic  and 
business  data  analysis,  engineering, 
technology  transfer,  innovation  and 
research,  new  product  development, 
product  analysis,  plant  layout  and 
design,  agribusiness,  computer 
application,  business  law  information. 
and  referral  (any  legal  services  beyond 
basic  legal  information  and  referral 
require  the  endorsement  of  the  State  Bar 
Association,)  exporting,  office 
automation,  site  selection,  or  any  other 
areas  of  assistance  required  to  promote 
small  business  growth,  expansion  and 
productivity  within  the  State. 

The  degree  to  which  SBDC  resources 
are  directed  towards  specific  areas  of 
assistance  is  determined  by  local 
community  needs,  SBA  priorities  and 
SBDC  Program  objectives  and  agreed 
upon  by  the  SBA  district  office  and  the 
SBDC. 

The  SBDC  must  offer  quality  training 
to  improve  the  skills  and  knowledge  of 
existing  and  prospective  small  business 
owners.  As  a  general  guideline.  SBDC's 
should  emphasize  the  provision  of 
training  in  specialized  areas  other  than 
basic  small  business  management 
subjects.  SBDC's  should  also  emphasize 
training  designed  to  reach  particular 
audiences  such  as  members  of  SBA 
priority  and  special  emphasis  groups. 

SBDC  Program  Requirements 

The  SBDC  is  responsible  to  the  SBA 
for  ensuring  that  all  programmatic  and 
financial  requirements  imposed  upon 
them  by  statute  or  agreement  are  met. 
The  SBDC  must  assure  that  quality 
assistance  and  training  in  management 
and  technical  areas  is  provided  to  the 
State  small  business  community  through 
the  State  SBDC  network.  As  a  condition 
of  this  agreement,  the  SBDC  must 
perform  but  not  be  limited  to  the 
following  activities. 

(a)  The  SBDC  ensures  that  services 
are  provided  as  close  as  possible  to 
small  business  population  centers.  This 
is  accomplished  through  the 
establishment  of  SBDC  subcenters 

(b)  The  SBDC  ensures  that  list  of  local 
and  regional  private  consultants  are 
maintained  at  the  lead  SBE>C  and  each 
SBDC  subcenter.  The  SBDC  utilizes  and 
provides  compensation  to  qualified 
small  business  vendors  such  as  private 
management  consultants,  private 
consulting  engineers,  and  private  testing 
laboratorid^. 

(r)  The  SBDC  is  responsible  for  the 
development  and  expansion  of 
resources  within  the  State,  particularly 
the  development  of  new  resources  to 
assist  small  business  that  are  not 
presently  associated  with  the  SBA 
district  office. 


(d)  The  SBDC  ensures  that  working 
relationships  and  open  communications 
exist  within  the  financial  and 
investment  communities,  and  with  legal 
associations,  private  consultants,  as 
well  as  small  business  groups  and 
associations  to  help  address  the  needs 
of  the  small  business  community. 

(e)  The  SBDC  ensures  that  assistance 
is  provided  to  SBA  special  emphasis 
groups  throughout  the  SBDC  network. 
This  assistance  shall  be  provided  to 
veterans,  women,  exporters,  the 
handicapped,  and  minorities  as  well  as 
any  other  groups  designated  a  priority 
by  SBA.  Services  provided  to  special 
emphasis  groups  shall  be  performed  as 
part  of  the  Cooperative  Agreement. 

Advance  Understandings 

(a)  Lead  SBDC's  shall  operate  on  a  40- 
hour  week  basis,  or  during  normal  State 
business  hours,  with  National  holidays 
or  State  holidays  as  applicable 
excluded. 

(b)  SBDC  subcenters  shall  be  operated 
on  a  full-time  basis.  The  lead  SBDC 
shall  ensure  that  staffing  is  adequate  to 
meet  the  needs  of  the  small  business 
community. 

(c)  All  counseling  assistance  offered 
through  the  Small  Business  Development 
Center  network  shall  be  provided  at  no 
cost  to  the  client. 

Dated:  November  19. 1984. 
fames  C  Sanders, 

Administrator. 

Address  of  Proposed  SBDC  and 
Proposal  Developer 

Dr.  Lloyd  Loftin.  President.  Casper 
Community  College,  125  College 
Drive.  Casper.  Wyoming  82601.  (307) 
268-2548 

|FR  Doc.  84-31012  Filed  ]1-2e-M:  84t  am) 
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DEPARTMENT  OF  TRAMSPOfrTATION 

Maritime  Administration 

Maritime  Advisory  Committee; 
Cancellation  of  Meeting 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  A  previous  notice  (49  FR 
43610,  October  30, 1984)  announced  a 
meeting-of  the  Maritime  Advisory 
Committee  on  November  30. 1984.  The 
meeting  is  cancelled.  Notice  will  be 
published  once  a  new  meeting  is 
scheduled. 
By  Order  of  the  Maritime  Administrator. 
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Dated:  November  21. 1964. 
Muitay  A.  Blooai, 
Assistant  Secretary. 
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DEPARTMENT  OF  THE  TREASURY 

Offic*  of  th«  Secretary 

(DafMrttiMM  Cireutar  Pubic  Debt  S«r(M— 
No.37-«4] 

Treasury  Notes  of  February  15, 1990. 
SerleeG-1990 

Washington.  November  16. 1984 

1.  InvitatkM  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $6,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  February  15, 1990, 
Series  G-1990  (CUSIP  No.  912827  RP  9). 
The  securities  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  bid  yield  of  each 
accepted  tender.  The  interest  rate  on  the 
securities  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amounts  of  these  securities  may  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Oescriptioa  of  Securities 

2.1.  The  securities  will  be  dated 
December  3, 1984,  and  will  bear  interest 
from  that  date,  payable  on  a  semiannual 
basis  on  August  15, 1985,  and  each 
subsequent  6  months  on  February  15, 
and  August  15  until  the  principal 
becomes  payable.  They  will  mature 
February  15, 1990,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  an  interest 
payment  date  or  the  maturity  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day.  the  interest  or  principal  is  payable 
on  the  next-succeeding  business  day. 

2.2.  The  securities  are  subject  to  all 
taxes  imposed  under  the  Internal 
Revenue  Code  of  1954.  The  securities 
are  exempt  from  all  taxation  now  or 
hereafter  imposed  on  the  obligation  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority,  except  as 
provided  in  31  U.S.C.  3124. 

2.3.  The  securities  will  be  acceptable 
to  secure  deposits  of  pubhc  monies. 
They  wiU  not  be  acceptable  in  payment 
of  taxes. 

2.4.  Securities  registered  as  to 
principal  and  interest  will  be  issued  in 


denominations  of  $1,000.  $5,000,  $10,000. 
$100,000.  and  $1,000,000.  Book-entry 
securities  will  be  available  to  eligible 
bidders  in  multiples  of  those  amounts. 
Interchanges  of  securities  of  different 
denominations  and  of  registered  and 
book-entry  securities,  and  the  transfer  of 
registered  securities  will  be  permitted. 
Bearer  securities  will  not  be  available, 
and  the  interchange  of  registered  or 
book-entry  securities  for  bearer 
securities  will  not  be  permitted. 

2.5.  After  January  12, 1965.  the 
Treasury  may  issue,  through  the  Federal 
Reserve  Bank  of  New  York,  as  fiscal 
agent  of  the  United  States,  additional 
amounts  of  the  securities  offered  in  this 
circular  in  exchange  for  equal  par 
amounts  of  the  Foreign-Targeted 
Treasury  Notes  of  February  15, 1990, 
Series  H-1990  (CUSIP  No.  912827  RQ  7). 
Such  exchanges  must  be  conducted  in 
accordance  with  Section  10  of 
Department  Circular,  Public  Debt 
Series — No.  38-84  dated  November  15, 
1984. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  securities 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  D.C.  20239,  prior  to  1:00 
p.m..  Eastern  Standard  time, 
Wednesday,  November  28, 1984. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday. 
November  27, 1984,  and  received  no 
later  than  Monday,  December  3, 1984. 

3.2.  The  face  amount  of  securities  bid 
for  must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
show  the  term  "noncompetitive"  on  the 
tender  form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  tenders. 

/ 


3.4.  Commercial  banks,  which  for  this 
purpose  are  defmed  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  end  report  daily 
to  the  Federal  Reserve  Bank  of  New 
York  their  positions  in  and  borrowings 
on  such  securities,  may  submit  tenders 
for  account  of  customers  if  the  names  of 
the  customers  and  the  amount  for  each 
customer  are  furnished.  Others  are 
permitted  to  submit  tenders  only  for 
their  own  account. 

3.5.  Tenders  will  be  received  without 
deposit  for  their  own  account  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  securities  applied  for  (in  the 
form  of  cash,  maturing  "rreasury 
securities,  or  readily  collectible  checks), 
or  by  a  payment  guarantee  of  5  percent 
of  the  face  amount  applied  for,  h-om  a 
commercial  bank  or  a  primary  dealer. 

3.6.  Immediately  after  the  closing 
hour,  tenders  will  be  opened,  followed 
by  a  public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 
Subject  to  the  reservations  expressed  in 
Section  4,  noncompetitive  tenders  will 
be  accepted  in  full,  and  then  competitive 
tenders  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  on  the  basis  of  a  V^ 
of  one  percent  increment,  which  results 
in  an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  98.750.  That  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ptice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
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99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  be  notified 
only  if  the  tender  is  not  accepted  in  full, 
or  when  the  price  is  over  par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1,  and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  securities 
allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  payment  guarantee  as  provided  in 
Section  3.5.  must  be  made  or  completed 
on  or  before  Monday,  December  3, 1984. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds  (with 
all  coupons  detached]  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  a&  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday.  November  29. 1984. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  allotted  securities  for  their 
own  accounts  and  for  account  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Monday,  December  3, 1984. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of 
allotted  securities  is  over  par.  settlement 
for  the  premium  must  be  completed 
timely,  as  specified  in  the  preceding 
sentence.  When  payment  has  been 


submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder.  Payment 
will  not  be  considered  complete  where 
registered  securities  are  requested  if  the 
appropriate  identifying  number  as 
required  on  tax  retiuTis  and  other 
documents  submitted  to  the  Internal 
Revenue  Service  (an  individual's  social 
security  number  or  an  employer 
identification  number)  is  not  furnished. 
When  payment  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  or 
required  of  the  bidder  for  any  difference 
between  the  face  amount,of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  face 
amount  of  securities  allotted,  shall,  at 
the  discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
required  to  be  assigned  if  the  new 
securities  are  to  be  registered  in  the 
same  names  and  forms  as  appear  in  the 
registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
securities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular]  in  the  name  of  (name  and 
taxpayer  identifying  number]."  Specific 
instructions  for  Oie  issuance  and 
delivery  of  the  new  securities,  signed  by 
the  owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  should  be  surrendered  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20239.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.4.  Delivery  of  securities  in  registered 
form  will  be  made  after  the  requested 
form  of  registration  has  been  validated, 
the  registered  interest  account  has  been 
established,  and  the  securities  have 
been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary, 
and  to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid 
allotments. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 


amendatory  rules  and  regulations 
governing  (he  offering.  Public 
announcement  of  sudi  changes  will  be 
promptly  provided. 
Caroto  |one»  Diaeen, 
Fiscal  Assistant  Secretary. 

(FR  Doc  84-300(3  Filed  11-2B-a4:  »M  •■) 
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(Department  Circular,  Pul>nc  Debt  Sertcs 
N0.3S-44] 

ForeigrvTargeted  Treasury  Notes  of 
February  15, 1990,  Series  H-1990 

(Washington.  D.C.  November  15, 1984. 
Section  1.  Invitation  for  Tenders 

1.1.  Introduction.  The  Secretary  of  the 
Treasury,  pursuant  to  the  authority 
granted  him  by  Chapter  31  of  Title  31. 
United  States  Code,  invites  tenders  for 
up  to  $1,000,000,000  of  United  States 
securities  designated  Foreign-Targeted 
Treasury  Notes  of  February  15, 1990, 
Series  H-1990  (CUSIP  No.  912827  RQ7) 
(collectively  the  "Notes",  individually  a 
"Note").  The  Notes  will  be  auctioned  in 
the  United  States  on  November  28, 1984. 
by  competitive  bidding  only.  Payment 
must  be  made  as  set  forth  below  in 
United  States  dollars.  The  stated 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described  in 
Section  6.7. 

1.2  Targeted  Nature  of  the  Notes. 
Treasury  will  sell  the  Notes  only  to 
Bidders  as  defined  in  Section  2.1. 
Bidders  must  acquire  the  Notes  only  for 
themselves  or  on  behalf  of,  or  for  sale  or 
other  transfer  to.  United  States  Aliens 
as  defined  in  Section  2.19  or  foreign 
branches  of  United  States  Financial 
Institutions.  In  addition,  any  transfers 
by  Bidders  after  January  12. 1985,  to 
Qualified  Holders  as  defined  in  Section 
2.15  that  are  United  States  Persons  must 
be  consistent  with  the  tax  certification 
described  in  Section  11.2. 

1.3.  Transfer  Restrictions.  Before 
January  13, 1985.  the  Notes  may  not  be 
sold  or  transferred  to  a  United  States 
Person  as  defined  in  Section  2.20.  other 
than  a  foreign  branch  of  a  United  States 
Financial  Institution.  Each  Bidder  for  the 
Notes  must  certify  on  the  tender  form  for 
the  Notes  that  it  will  not  sell,  contract  to 
sell,  or  otherwise  transfer  the  Notes  to  a 
United  States  Person,  other  than  a 
foreign  branch  of  a  United  States 
Financial  Institution,  before  January  13, 
1985.  Each  Bidder  further  agrees  that,  if 
it  sells,  contracts  to  sell,  or  otherwise 
transfers  the  Notes  before  January  13. 
1985,  it  will  confirm  to  such  purchaser  or 
transferee  in  writing  that  (i)  there  is  a 
restriction  on  sale  or  other  transfer  to 
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United  States  Persons  other  than  foreign 
branches  of  United  State*  Financial 
Institutions  and  [wi  tiat  suck 
confirmation  is  required  to  be  given  to 
any  subsequent  purchaser  or  transferee 
that  acquires  the  Notes  before  January 
13, 1985.  The  transfer  restriction  of  this 
Section  1.3  is  iira<Mi<ion  to  the  tax 
certification  of  a  Bidder  described  in 
Sectien  H.2.  A»  described  in  Section 
11.2.  the  Biddes  must  certify  that,  as  of 
the  date  of  issuance.  Notes  acquired  by 
the  Bidder  will  not  be  owned  by  a 
United  State*  Person,  other  than  a 
foreign  hraach  of  ■  United  States 
Financial  Institution,  and  that  the  Notes 
are  not  being  acquired  on  behalf  of  such 
a  person,  or  far  offer  to  resell  or  for 
resale  to  such  a  person.  This  tax 
certification  requirement  is  independent 
of  the  transfer  restrictton.  of  this  Section 
1.3. 

1.4  Tax  Treatment.  TTie  Notes  are 
subject  to  United  States  federal  income 
tax  as  provided  in  the  Internal  Revenue 
Code  as  defnied  in  Section  2.8.  Interest 
on  the  Notes  paid  to  a  United  States 
Alien  is  not  subject  to  United  States 
federal  income  tax  S  the  conditiona  of 
sections  871  (h)  or  881(cf  of  the  Internal 
Revenue  Code  and  the  regolations 
related  thereto  are  satisfied  The 
discussion  in  Section  11  is  only  a 
summary  of  the  currently  applicable  tax 
requirements.  The  tax  consequences  of 
holding  the  Notes  derive  solely  from  the 
Internal  Revenue  Code  and  regulations 
now  or  hereafter  promulgated 
thereunder. 

Sectieu  2.  DefinitJona 

The  foliowing  terras,  whenever  used 
and  capitalized  in  this  offering  circular, 
shall  hae  the  meanings  set  forth  below. 

2.1.  Bidder,  (i)  A  United  States  Alien, 
other  than  an  individual,  or  (ii)  a  foreign 
branch  of  a  United  States  Financial 
Institution. 

Z2.  Definitive  Notes.  Notes  (as 
defined  in  Section  1.1)  evidenced  by  a 
certificate  that  is  inscribed  with  the 
name  of  the  Registered  Owner. 

2.3.  Domestic  Notes.  Companion 
securities  sold  at  auction  on  November 
28,  igB4,  and  designated  Treasury  Notes 
of  February  15, 1990,  Series  G-1990 
(CUaP  No.  912827  RP  9). 

2.4.  Exchange  Adjustment  As  defined 
in  Section  10.3. 

2.5.  Fmancial  Institution.  A  securities 
clearing  organization,  a  bank,  or  other 
financial  institution,  other  than  an 
International  Financial  Organization, 
that  holds  customers'  securities  in  the 
ordinary  course  of  its  trade  or  business, 
within  ttie  meaning  of  section 
8n(h)H)(B)  of  the  Internal  Revenue 
Code.  1. 


2.6.  FRB^fY.  The  Federal  Reserve 
Bank  of  New  York,  located  at  33  Liberty 
Street  New  York.  New  York. 

2.7.  Holding  Institationi  A  Fmancial 
Institution  or  an  International  Financial 
Orvanization  that  has  a  book-entry 
account  wdtk  FRB  NY. 

2.8.  Internal  Revenue  Code.  The 
United  States  Internal  ELevenue  Code  of 
1954.  as  amended  &om  tfvie  to  time 
{Title  28  of  the  United  States  Code). 

2.9.  International  Account.  A  book- 
entry  account  of  a  Holduig  Institution 
with  FRB  I^  for  which  records  are 
maintained  by  FRB  NY  ^at  specifically 
identify  a  foreign  Fmancial  Institution,  a 
foreign  branch  of  a  United  States 
Financial  Institution,  or  an  International 
Financial  Organization.  A  United  States 
branch  o£  a  foreign  Financial  Institution 
may  sot  establish  as  International 
Account  A  United  States  subsidiary  of 
a  foreign  FiDoncial  Institution  may 
establish  an  International  Account  in 
accordance  with  the  requirements  of  the 
first  sentence  of  this  Section  2.9. 

2.10.  Interna tionat  Financial 
Organization.  A  central  bank  or 
monetary  authority  of  a  foreign 
government  or  a  public  international 
organizatioB  of  which  the  United  States 
is  a  member  that  is  characterized  as  a 
foreign  corporation  for  United  States 
federal  income  tax  purposes  to  the 
extent  that  such  central  bank,  authority, 
or  organization  holds  Notes  solely  for  its 
own  account  and  is  exempt  &am  United 
States  federal  income  tax  under  sections 
892  or  895  of  the  Internal  Revenue  Code. 

2.11.  Note  or  Notes.  As  defined  in 
Section  1.1. 

2.12.  Payment  Guarantee.  A  guarantee 
of  payment  to  Treasury  for  an  amount 
equal  to  5  percent  of  the  par  amount  of 
Notes  for  which  a  tender  is  submitted  by 
or  on  behalf  of  Bidder. 

2.13.  Paying  Institution.  A  Financial 
Institution  that  has  a  reserve,  clearing, 
or  othe  dollar  account  with  FRB  NY  and 
that  has  been  designated  on  the  tender 
form  to  pay  foe  the  Notes  or  an 
International  Fmancial  Organization 
designated  to  pay  for  Notes  for  which  it 
is  the  Registered  Owner. 

2.14.  Primary  Dealer.  A  dealer  on  the 
list  of  reporting  dealers  published  by 
FRB  NY. 

2.15.  Qualified  Holder.  Before  January 
13. 1985.  a  United  States  Alien  or  a 
foreign  branch  of  a  United  States 
Financial  Institution  and  after  January 
12. 1985,  a  United  State»  Alien  or  a 
United  States  Person. 

2.16.  Registered  Owner.  The  Financial 
Institution  or  International  Financial 
Organization  specifically  identified  on 
the  records  of  FRB  NY  maintained  for  an 
International  Account  or,  for  Notes  held 
in  a  book-entry  account  other  than  an 


International  Account  the  Holding 
Institution,  or,  for  a  Definitive  Note,  the 
person  whose  name  is  inscribed  on  the 
Note  ami  recorded  on  the  books  of  FRB 
NY. 

2.17.  Secretary.  The  Secretary  of  the 
United  States  E)epartment  of  the 
Treasuif,  the  legal  successor  of  the 
Secretary,  and  delegates  of  the 
Secretary  or  such  legal  successor. 

2.18.  Treasury.  The  United  States 
Department  of  the  Treasury. 

2.19.  Uhited  States.  ilTien.  A 
corporation,  partnership,  individual,  or 
fiduciary  that  for  Uiited  States  federaJ 
income  tax  purposes,  as  to  the  United 
States  (including  Us  territories, 
possessions,  ail  areas  subject  to  its 
jurisdiction  and  the  Commonwealth  of 
Puerto  Rico),  is  a  foreign  corporation,  a 
nonresident  alien  individual,  a 
nonresident  alien  fiduciary  of  a  foreign 
estate  or  trust  a  foreign  partnership  one 
or  more  of  the  members  of  which  is.  for 
United  States  federal  income  tax 
purposes,  a  foreign  corporation,  a 
nonresident  alien  individual,  or  a 
nonresident  alien  fiduciary  of  a  foreign 
estate  or  trust,  or  an  bitemational 
Financial  Organization. 

2.20.  United  States  Person.  A  citizen, 
national,  or  resident  of  the  United 
States;  a  corporatidit  partnership,  or 
other  entity  created  or  organized  in  or 
under  the  laws  of  the  United  States  or 
any  political  subdivision  thereof;  or  an 
estate' or  trust  that  is  subject  to  United 
States  federal  income  tax  regardless  of 
the  source  of  its  income. 

2.21.  United  States-Related  Person.  A 
United  States  Person,  a  controlled 
foreign  corporation  within  the  meaning 
of  section  9S7(a)  of  the  Internal  Revenue 
Code,  or  a  foreign  corporation  50 
percent  or  more  «f  whose  gross  income 
from  all  sources  for  the  three-year 
period  ending  with  the  close  of  the 
taxable  year  preceding  the  subject 
payment  was  effectively  connected  with 
the  conduct  of  a  trade  or  business  in  the 
United  States. 

2.22.  Withholding  Agent  The  United 
States  Person  that  would  be  required  to 
deduct  and  withhold  United  States 
federal  income  tax  from  interest  on  the 
Notes  under  sections  1441(a)  or  1442(a) 
of  the  Internal  Revenue  Code  if  such 
interest  were  not  portfolio  interest 
within  the  meaning  of  sections  871(h) 
and  881(c)  of  the  Internal  Revenue  Code. 

Section  9.  Fiscal  Agent  as  Registrar 

3.1.  Fiscal  Agent  as  Registrar.  FRB  NY 
is  desi^aated  to  act  on  behalf  of 
Treasury  as  the  exclusive  fiscal  a^nt 
and.  as  such,  registrar  for  this  issue.  FRB 
NY  is  authorized  to  receive  tender  forms 
and  payment  issue  the  Notes,  maintain 
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and  service  securities  accounts,  pay 
principal  and  interest  conduct  exchange 
and  conversion  transactions,  redeem  the 
Notes  at  maturity  and  otherwise  act  as 
necessary  in  its  capactiy  as  fiscal  agent. 

Section  4.  DescriptioD  of  tlie  Notes 

4.1.  The  Notes  will  be  issued  as  direct 
obligations  of  the  United  States  of 
America.  The  Notes  will  be  issued  in 
book-entry  form  on  December  3. 1984, 
and  will  bear  interest  in  accordance 
with  the  accrual  formula  for  Notes 
paying  annual  interest  set  forth  at 
Attachment  D,  payable  on  an  annual 
basis  on  February  15, 1986,  and  on 
February  IS  of  each  subsequent  year 
through  the  maturity  date.  The  Notes 
will  mature  on  February  15, 1990,  and 
are  not  subject  to  call  or  redemption 
prior  to  maturity.  After  January  12, 1985. 
the  Notes  may  be  converted  to 
Definitive  Notes  as  described  in  Section 
9.  Interest  and  principal  on  the  Notes 
will  be  paid  in  United  States  dollars  in 
accordance  with  the  procedures  set 
forth  in  Sections  8.5  and  9.3.  After 
January  12, 1985,  the  Notes  will  be 
acceptable  to  secure  deposits  of  public 
monies  of  the  United  States. 

4.2.  Transfer  and  Exchange. 
Ownership  of  the  Notes  is  transferable 
as  provided  in  Sections  8  and  9.  The 
Notes  may  be  exchanged  for  Domestic 
Notes  as  provided  in  Section  10.  If  the 
applicable  requirements  of  Section  11 
have  been  complied  with,  after  January 
12, 1985,  the  Notes  may  be  acquired  and 
owned  by  a  United  States  Person  and 
Domestic  Notes  acquired  in  exchange 
for  the  Notes  may  be  acquired  and 
owned  by  either  a  United  States  Alien 
or  a  United  States  Person. 

4.3.  No  Gross-up.  There  will  be  no 
future  increase  in  payments  to  offset 
any  changes  in  tax  requirements 
affecting  these  Notes. 

4.4.  Denominations.  Definitive  Notes 
will  be  issued  in  denominations  of 
$1,000,  $5,000.  $10,000.  $100,000.  and 
$1,000,000.  Notes  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 

4.5.  Governing  Regulations.  Treasury's 
general  regulations  governing  United 
States  securities  (Part  306  of  Title  31  of 
the  Code  of  Federal  Regulations)  apply 
to  the  Notes  offered  in  this  offering 
circular,  except  as  otherwise  provided 
herein. 

4.6.  Long  Coupon.  There  will  be  no 
interest  payment  on  February  15, 1985. 
for  the  interest  accrual  period  on  the 
Notes  from  December  3, 1984,  to 
February  15, 1985.  Interest  earned  during 
this  period  will  be  added  to  the  annual 
coupon  payable  on  February  15, 1986, 
and  paid  on  that  date.  The  amount  of 
interest  earned  from  December  3,  1984, 
to  February  15, 1985,  will  be  determined 


using  the  day  count  conventions  (as 
defined  in  Attachment  D)  for  securities 
paying  annual  interest.  Application  of 
these  conventions  means  that  the 
amount  of  interest  earned  during  the 
first  interest  accrual  period  will  be 
computed  by  multiplying  the  amount  of 
the  regular  annual  coupon  by  the 
fraction  ^%«o. 

Section  5.  DomestiG  Notes 

5.1.  Domestic  Auction.  On  November 

28. 1984,  Treasury  also  will  auction 
Domestic  Notes  that  will  be  issued  on 
the  same  day  as  the  Notes  and  will  have 
the  same  maturity  date  and  stated 
interest  rate  as  the  Notes.  After  January 

12. 1985.  the  Notes  may  be  exchanged 
for  Domestic  Notes  in  accordance  with 
the  procedures  set  forth  in  Section  10. 

Section  6.  Bidding  and  Sale  Procedures 

6.1.  Bidders.  Tender  forms  may  be 
submitted  only  by  or  on  behalf  of 
Bidders.  Individuals  may  not  be  Bidders. 
A  syndicate  must  be  comprised  only  of 
Bidders  to  be  considered  a  Bidder. 
Tender  forms  may  be  submitted  by  an 
agent  of  a  Bidder  if  the  identity  of  the 
Bidder  is  disclosed. 

6.2.  Tender  Submission.  Bids  must  be 
submitted  on  the  prescribed  tender  form 
and  must  be  received  at  FRB  NY,  First 
Floor,  before  1:00  p.m.  New  York  time, 
Wednesday,  November  28, 1984.  Persons 
submitting  tender  forms  will  receive 
time-stamped  receipts.  Begiiming  at  1:00 
p.m.  New  York  time  on  November  28. 
1984,  bids  are  irrevocable.  A  sample 
tender  form  is  set  forth  at  Attachment  A. 
Tender  forms  may  be  obtained  at  FRB 
NY  and  at  Treasury  offices  in 
Washington,  D.C. 

6.3.  Payment  Instructions.  Bidders  are 
required  to  make  arrangements  to  pay 
for  the  Notes  before  submitting  a  bid. 
Each  Bidder  must  designate  a  Paying 
Institution  on  the  tender  form.  Except  as 
set  forth  below,  each  Paying  Institution 
must  advise  FRB  NY  no  later  than  12:00 
noon  New  York  time  on  November  27. 
1984,  that  it  has  agreed  to  serve  as  a 
Paying  Institution  for  a  named  Bidder. 
That  advice  must  be  given  in  the  form 
set  forth  at  Attachment  B  to  this  offering 
circular.  The  Attachment  B  notice  is  not 
required  if  (i)  the  Bidder  and  its 
designated  Paying  Institution  are  the 
same  legal  entity  or  (ii)  the  Paying 
Institution  is  submitting  the  tender  form 
as  agent  for  a  Bidder,  and  if  the 
signature  of  the  authorized  signer  of  the 
Paying  Institution  on  the  tender  form  is 
on  file  with  FRB  NY  as  an  authorized 
signature  of  the  Paying  Institution.  The 
Paying  Institution  may  withdraw  or 
modify  its  agreement  to  serve  as  Paying 
Institution  by  notifying  FRB  NY  in 
accordance  with  Attachment  B.  The 


withdrawal  of  a  Paying  Institution  after 
a  bid  has  been  accepted  does  not  relieve 
the  Bidder  of  its  obligation  to  pay  for  the 
Notes  in  funds  available  to  Treasury  at 
FRB  NY  no  later  than  QKX)  a jn.  New 
York  time  on  December  3. 1984.  FRB  NY 
will  retain  paying  instructions  on  file 
and.  if  not  revoked  by  the  Paying 
Institution,  Bidders  may  use  such 
instructions  in  subsequent  auctions  of 
Treasury  foreign-targeted  securities. 

6.4.  Payment  Guarantees.  A  Payment 
Guarantee  is  required  unless  (i)  the 
Bidder  and  its  designated  Paying 
Institution  are  the  same  legal  entity  or 
(ii)  the  Bidder  is  a  foreign  branch  (not  a 
subsidiary)  of  a  Ihimary  Dealer.  A 
Payment  Guarantee  may  be  provided  by 
a  Paying  Institution  or  by  a  Primary 
Dealer.  If  the  Payment  Guarantee  is 
provided  by  a  Paying  Institution  or  a 
Primary  Dealer  that  is  signing  the  tender 
form,  it  must  be  provided  on  the  tender 
form.  If  the  Payment  Guarantee  is 
provided  by  a  Paying  Institution  that  is 
not  signing  the  tender  form,  it  must  be 
provided  in  a  letter  in  the  form  of 
Attachment  C.  If  the  Payment  Guarantee 
is  provided  by  a  Primary  Dealer  that  is 
not  signing  the  tender  form,  it  must  be 
submitted  in  a  letter  in  the  form  of 
Attachment  C.  Payment  Guarantees  in 
the  form  of  Attachment  C  must  be 
received  by  FRB  I^  no  later  than  12:00 
noon  New  York  time  on  November  27, 
1984.  In  addition  to  any  other  remedies 
available  to  the  Secretary,  the  amount  of 
this  Payment  Guarantee  is  subject  to 
forfeiture  in  the  Secretary's  sole 
discretion  if  full  payment  for  the  Notes 
is  not  made  in  funds  available  to 
Treasury  at  FRB  NY  no  later  than  9K)0 
a.m.  New  York  time  on  December  3, 
1984.  FRB  NY  will  retain  Payment 
Guarantees  on  file  and,  if  not  revoked 
by  the  Paying  Institution  or  Primary 
Dealer  providing  the  Payment 
Guarantee,  Bidders  may  use  such 
Payment  Guarantee  in  subsequent 
auctions  of  Treasury  foreign-targeted 
securities. 

6.5.  Minimum  Bid.  The  par  amount  of 
the  bid  must  be  stated  on  each  tender 
form.  Multiple  bids  by  a  single  Bidder 
are  permitted.  Each  bid,  however,  must 
be  submitted  on  a  separate  tender  form. 
All  bids  must  be  in  multiples  of 
$1,000,000  and  the  aggregate  amount  bid 
at  the  lowest  yield  by  each  Bidder  must 
be  at  least  $50,000,000.  A  bid  must  show 
the  annual  yield  for  which  it  is 
submitted  to  two  decimals,  e.g.,  7.10%, 
based  on  an  annual  interest  payment 
Fractions  may  not  be  used 

6.6.  Maximimi  Awards.  A  Bidder, 
whether  bidding  individually  or  as  a 
member  of  one  or  more  syndicates,  will 
not  be  awarded  Notes  with  a  par  value 
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in  excess  of  $350,000,000.  A  syndicate 
will  not  bs  awarded  Notes  in  excess  of 
SSOaooaoOft  U  a  Biddn  submits  one  or 
more  bids  with  a  total  par  value  in 
excess  of  sack  naxiinum  awards,  the 
excess  (starting  at  the  highest  yield  bid) 
will  b*  disregarded  for  purposes  of  the 
prorated  calculations  referred  to  in 
Section  6.li  A  ^mdicate  must  disclose; 
(i)  The  identity  of  any  syndicate  member 
that  is  submitting  one  or  more  other  bids 
(either  individually  or  as  a  member  of 
another  syndicate)  if  that  member's  total 
bids  exceed  S360.00O,000,  and  (ii)  the 
amount  of  Notes  induded  in  the 
syndicate  bid  for  aach  disclosed 
syndicate  member.  Apart  &om  such 
disclosures,  (he  identity  of  syndicate 
members  other  than  the  head  of  the 
syndicate  need  not  be  disclosed. 

6.7.  Interest  Rate  and  Price  of  Notes. 
The  stated  interest  rate  established  in 
the  auction  of  the  Domestic  Notes  also 
will  be  applied  to  the  Notes.  That  rate  of 
interest  payable  on  an  annual  basis. 
will  be  paid  on  aD  of  the  Notes.  Based 
on  such  interest  rate,  the  price  for  each 
accepted  yield  (on  an  annual  payment 
basis)  will  be  determined  and  each 
successful  Bidder  will  be  required  to  pay 
the  price  equivalent  to  the  yield  bid. 
Price  calculations  will  be  based  on  a 
360-day  year  using  the  formula  set  forth 
at  Attachment  D  for  Treasury  notes 
paying  annual  interest  Price 
calculations  will  be  carried  to  three 
decimal  places  on  the  basis  of  price  per 
hundred,  e.g..  99.923.  The  determinations 
of  the  Secretary  shall  be  DnaL 

6.8.  Announcement  of  Auction 
Results.  On  November  28, 1984.  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids  for  the  Notes  will 
be  made  by  5.-00  pan.  New  York  time  or 
as  soon  thereafter  as  possible.  Bids  for 
the  Notes  at  yields  equal  to  or  greater 
than  the  highest  accepted  yield  in  the 
auction  of  the  Domestic  Notes  (adjusted 
to  an  annual  payment  basis)  will  not  be 
accepted.  Subject  to  the  limitations  and 
reservations  set  forth  in  this  Section  6, 
bids  wiU  be  accepted  starting  with  those 
at  the  lowest  yield  through  successively 
higho'  jrields  until  the  total  par  amount 
of  Notes  offered  has  been  awarded.  Bids 
at  the  highest  accepted  yield  will  be 
prorated  on  a  percentage  basis,  if 
necessary,  taking  into  account  the 
maximum  award  limitations  of  Section 
6.6.  For  example,  assume  that  in  a  $1 
billion  offering,  bids  totaling  $900 
million  have  been  accepted  and  that 
three  Bidders  have  submitted  bids 
totaling  $250  raiiion  at  the  next  yield 
above  those  already  accepted.  Each  of 
the  three  Bidders  would  then  receive 
40%  fSlOO.OOQ,000  divided  by 
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$250,000,000)  of  the  amount  of  its  bid  at 
that  jrield. 

6.9.  Notification  to  Bidders.  FRB  NY 
will  mail  to  each  successful  Bidder 
notiHcation  that  its  bid  has  been 
accepted.  This  notification  will  contain 
the  confirmation  described  in  Section 
11.3.  Copies  of  ths  written  notification 
also  will  be  available  for  pick-up  by 
each  successful  Bidder  and  by  its  Paying 
Institution  (and  its  Holding  Institution,  if 
different)  at  FRB  NY,  First  Floor,  by 
12:00  noon  New  York  time  on  November 
29.1984. 

•.10.  Reservations.  It  is  the  intent  of 
the  Secretary  to  issue  Si ,000.000,000  of 
the  Notes.  The  Secretary  expressly 
reserves  the  right  to  accept  or  reject  any 
or  all  of  the  bids  in  whole  or  in  part.  If 
acceptable  bids  of  less  than  $500,000,000 
are  submitted,  no  bids  will  be  accepted. 
The  Secretary's  action  under  this 
Section  6.10  is  final. 

Section  7.  Payment  for  Notes 

7.1.  Payment.  Payment  for  the  Notes 
will  be  made  on  December  3, 1984,  by 
FRB  NY  debiting  the  account  of  each 
successful  Bidder's  Paying  Institution. 

Section  ft.  Book-Entry  Notes 

ai.  Notes  Held  in  Book-Entry  Form. 
On  the  books  of  FRB  NY.  Notes  may  be 
held  only  by  a  Holding  Institution. 
Before  )anuary  13. 1985,  Notes  may  be 
held  only  in  a  Holding  Institution's 
International  Account.  After  January  12, 
1985,  Notes  may  be  held  in  any  book- 
entry  account  of  a  Holding  Institution. 
Holding  Notes  in  an  account  other  than 
an  International  Account  may  affect  the 
certifications  required  for  tax  purposes. 
See  Section  11.  A  Holding  Institution 
that  has  more  than  one  available  book- 
entry  account  with  FRB  NY  may  have 
more  than  one  International  Account. 
Each  Bidder  must  identify  on  its  tender 
form  a  Holding  Institution  with  an 
International  Account. 

8.2.  Transfer  of  Book-Entry  Notes. 
Before  January  13. 1985,  FRB  NY  will 
transfer  the  Notes  only  between 
International  Accoimts.  After  January 
12, 1985,  the  Notes  may  be  transferred 
between  any  book-entry  accounts  of  any 
Holding  Institutions. 

8.3.  Book-Ent77  System.  Book-entry 
records  at  FRB  NY  will  reflect  the 
aggregate  holdings  of  Notes  of  each 
Holding  Institution  by  account.  The 
Holding  Institution,  and  each 
subsequent  holder  in  the  chain  to  the 
ultimate  beneficial  owner,  will  have  the 
responsibility  of  establishing  and 
maintaining  accounts  for  its  customers. 
FRB  NY  will  be  responsible  only  for 
maintaining  the  book-entry  accounts  in 
its  system,  effecting  transfers  on  its 
books,  and  ensuring  that  payments  are 


made  to  the  Holding  Institution 
identified  in  its  book-entry  system.  With 
respect  to  the  Notes,  FRB  NY  will  act 
upon  instructions  of  the  Holding 
Institution  holding  the  Notes. 

8.4.  FRB  NY  as  Fiscal  Agent  FRB  NY 
acts  as  fiscal  agent  of  Treasury.  All 
other  holders  in  the  chain  between  FRB 
NY  and  the  ultimate  beneficial  owner 
act  as  agents  of  the  beneficial  owner  or 
as  agents  of  intermediary  Financial 
Institutions  and  not  as  agents  of 
Treasury. 

8.5.  Payment  of  Interest  and  Principal. 
Interest  on  Notes  in  book-entry  form 
will  be  paid  on  the  interest  payment 
date,  and  Notes  will  be  redeemed  at  par 
on  the  maturity  date.  Funds  for  interest 
or  redemption  payments  will  be  credited 
to  the  Holding  Institution.  In  the  case  of 
a  Holding  Institution  that  is  an 
International  Financial  Organization, 
interest  and  redemption  payments  will 
be  made  at  a  foreign  office  of  such 
International  Financial  Organization.  In 
the  event  an  interest  payment  date  or 
the  maturity  date  is  a  Saturday,  Sunday, 
or  other  day  on  which  Treasury  in 
Washington,  D.C.  or  FRB  NY  is  not  open 
for  business,  the  interest  or  principal  is 
payable  (without  additional  interest]  on 
the  next  day  that  both  the  Treasury  in 
Washington,  D.C.  and  FRB  NY  are  open 
for  business. 

Section  9.  Definitive  Notes 

9.1.  Definitive  Notes.  After  January  12. 
1985,  book-entry  Notes  held  at  FRB  NY 
may  be  converted  to  Definitive  Notes. 
Each  Definitive  Note  will  contain  on  its 
face  the  following  legend:  "This 
obligation  has  been  sold  at  original 
issuance  in  accordance  with  procedures 
reasonably  designed  to  ensure  that  it 
will  be  sold  only  to  a  person  that  is  not 
a  United  States  person,  other  than  a 
foreign  branch  of  a  United  States 
financial  institution,  pursuant  to 
sections  871(h)  and  881(c)  of  the  Internal 
Revenue  Code  of  1954,  as  amended." 

9.2.  Requests  for  Conversion  to 
Definitive  Notes.  The  request  for 
conversion  of  book-entry  Notes  to 
Definitive  Notes  may  be  made  to  FRB 
NY  only  by  a  Holding  Institution  and 
must  provide  the  name  and  address  of 
the  Registered  Owner.  The  Registered 
Owner  of  a  Definitive  Note  may  be  the 
beneficial  owner  or  an  entity  (other  than 
an  International  Financial  Organization) 
holding  the  Note  on  behalf  of  a 
beneficial  owner.  Upon  receipt  of  the 
appropriate  certification,  as  described  in 
Section  11,  FRB  NY  will  deliver  the 
Definitive  Note  either  over  the  counter 
or  via  registered  mail  in  accordance 
with  the  instructions  provided  by  the 
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Holding  Institution  submitting  the 
request  for  a  Definitive  Note. 

9.3.  Payment  of  Interest  andi^incipal. 
Interest  and  maturity  payments  will  be 
made  by  check  payable  to  the 
Registered  Owner  or  by  credit  to  the 
reserve,  clearing,  or  other  dollar  account 
of  a  Financial  Institation  that  is  the 
Registered  Owner,  if  that  Financial 
Institution  maintains  sndi  as  account 
with  FRB  NY.  Interest  and  mahirity 
payments  will  be  mailed  or  credited  on 
the  date  such  payments  are  due.  In  the 
event  an  interest  payment  date  or  iihe 
maturity  date  is  a  Saturday,  Sunday,  or 
other  day  on  .which  Treasury  in 
Washington,  D.C.  or  FRB  NY  is  not  open 
for  business,  the  interest  or  principal  is 
payable  (without  additional  interest)  on 
the  next  day  that  both  the  Treasury  in 
Washington,  D.C  and  FRB  NT  are  open 
for  business.  Definitive  Notes  will  be 
redeemed  by  FRB  NY  at  par  spon 
presentment  by  the  Registered  Owner  or 
by  a  Holding  Institution  on  behalf  of  the 
Registered  Owner  on  or  after  the 
maturity  dale.  Notes  %viU  not  accrue 
interest  after  the  maturity  date. 

9.4.  Conversion  to  Book -Entry  Form.  A 
Registered  Owner  may  convert  a 
Definitive  Note  to  book-entry  form  by 
submitting  the  Definitive  Note  to  FRB 
NY  through  a  Holding  Institution.  The 
signature  of  the  Registered  Owner  must 
be  guaranteed  by  the  Holding  Institution 
or  certified  by:  (1)  A  United  States 
diplomatic  or  consular  representative; 
(2]  a  manager,  assistant  manager  or 
other  officer  of  a  foreign  branch  of  a 
bank  or  trust  company  incorporated  in 
the  United  States,  its  territories  or 
possessions,  or  the  Commonwealth  of 
Puerto  Rico;  or  (3)  a  notary  public  or 
other  officer  authorized  to  administer 
oaths,  provided  that  the  official  position 
and  authority  of  any  such  officer  is 
certified  by  a  United  States  diplomatic 
or  consular  representative  under  seal  of 
office.  An  International  Financial 
Organization  may  convert  a  Definitive 
Note  to  book-entry  form  by  submitting 
the  Definitive  Note,  duly  executed  by  an 
authorized  official  of  such  International 
Financial  Organization,  to  FRB  NY. 

9.5.  Transfer  of  Ownership. 
Ownership  of  Definitive  Notes  may  be 
transferred  by  assignment  In  order  to 
reflect  the  change  of  ownership  on  the 
books  of  FRB  NY.  assigned  Definitive 
Notes  must  be  submitted  for 
reregistration  to  FRB  NY.  together  with 
the  name  and  address  of  the  new 
Registered  Owner.  The  signatures  of  all 
assignors  must  be  guaranteed  by  aa 
institution  that  at  the  time  of  transfer  is 
eligible  to  serve  as  a  Paying  Institution 
or  certified  by  an  individual  who  may 


certify  signatures  for  purposes  of 
Section  %A  above. 

9.6.  Qosed-Book  Periods. 
Transactions  involving  Definitive  Notes 
will  not  be  accepted  by  FRB  NY  during 
closed-book  periods.  Such  transactions 
include  conversions  betweea  book-entry 
and  Definitive  Notes  and  changes  in  the 
registration  of  Definitive  Islotes.  Books 
for  Definitive  Notes  will  be  closed  for 
one  calendar  month  prior  to  and  ending 
on  an  interest  payment  date  and  the 
maturity  date.  The  Definitive  Note 
books  will  be  reopened  on  die  next  day 
that  FRB  m  Is  open  for  buaiiiess 
following  an  interest  payment  date.  No 
conversions  or  changes  in  registration 
will  be  allowed  after  the  maturity  date. 
During  periods  when  the  books  for 
Definitive  Notes  are  open,  conversions 
and  changes  in  registration  of  Definitive 
Notes  generally  will  be  processed  by 
FRB  NY  within  one  week  of  receipt. 

9.7.  No  Fees  Imposed.  FRB  NY  will  not 
impose  any  fee  for  the  issuance, 
transfer,  exchange  or  redenqition  of 
Definitive  Notes. 

Section  10.  Exdwqgs  for  doiaaBlic  notes 

10.1.  Exchange  Provision.  After 
January  12, 1985,  Notes  issued  ender  this 
offering  circular  may  be  exchanged  for 
Domestic  Notes.  Definitive  Notes  or 
Notes  in  book-entry  form  may  be 
exchanged  at  FBR  NY  for  an  equal  par 
amount  of  Domestic  Notes  in  either 
book-entry  or  definitive  form.  Exchanges 
of  Domestic  Notes  for  Notes  will  not  be 
permitted. 

10.2.  Taxation.  Upon  exchange  for 
Domestic  Notes,  the  holder  of  such 
Domestic  Notes  will  be  required  to 
comply  with  the  tax  requirements 
(including  certification  requirements) 
appticable  to  Domestic  Notes.  See  also 
Section  11. 

10.3  Adjustment  Upon  Exchange.  At 
the  time  of  the  exchange  of  Notes  for 
Domestic  Notes,  an  adjustment  will  be 
made  for  the  difference  between  the 
present  vahie  of  the  Notes  based  on  the 
formula  in  Attachment  D  for  Treasury 
notes  paying  annual  interest  and  the 
present  value  of  the  Notes  based  on  the 
formula  in  Attadunent  D  for  Treasnry 
notes  paying  semiannual  interest  Tliis 
net  adjustment  consists  of  the  Exchange 
Adjustment  and  accrued  interest  if 
applicable.  As  used  in  this  offering 
circular.  "Exchange  Adjustment"  means 
the  differeiMse  in  the  present  values  of 
the  Notes  resulting  from  applying  the 
formulas  in  Attachment  D.  after 
adjusting  for  the  difi^erence  in  accrued 
interest  in  determinii^  present  values, 
the  future  payments  of  interest  and 
principal  will  be  discounted  t>y  using  the 
weighted  average  yield  of  the  Notes  at 
the  time  of  auction  in  applying  the 


annual  formula  and  by  uang  the 
seraiaimoai  equivalent  of  that  yield  in 
applying  the  semiannual  formula. 
Calculation  of  the  present  values  will  be 
made  using  the  formnlas  shown  in 
Attachment  D  hereSs.  in  the  event  the 
present  va\mt  of  the  Notes  based  on 
semiannual  interest  payments  exceeds 
the  present  value  of  the  Notes  based  on 
annual  interest  payments,  the  holder 
must  pay  to  Treasury  an  amount  equal 
to  the  excess  before  the  exchange  will 
be  processed.  la  die  ev«it  the  pteseot 
value  of  the  Notes  based  on  the  annaal 
interest  payments  exceeds  tiie  present 
value  of  the  Notes  based  on  the 
semiannual  interest  payments,  the 
holder  will  receive  on  the  exchai^  an 
amount  equal  to  the  excess.  The  net 
adjustment  will  not  reflect  or  take  into 
account  any  market-based  &ctor. 

ia4  Ck)sed-Boak  Pniods.  Exdiange 
transactions  involving  Notes  or 
Domestic  Notes  in  definitive  form  wiH 
not  be  accepted  during  ck)8ed-t>ook 
periods  that  wiU  be  in  effect  daring  the 
period  of  one  calendar  month  prior  to 
and  ending  on  an  interest  payment  date 
and  the  maturity  date.  Exchange 
transactions  involving  only  Notes  and 
Domestic  Notes  in  book-entry  form  may 
not  be  accepted  on  the  day  on  which 
FBR  NY  is  open  for  business  preceding 
an  interest  payment  date  and  the 
maturity  date.  The  registration  books  for 
Notes  and  Domestic  Notes  in  definitive 
form  will  be  reopened  on  the  first  day 
following  an  interest  payment  date  on 
which  FRB  NY  iM  open  for  business. 
Except  for  the  closed-book  periods. 
exchange  transactions  iovidving  only 
book-entry  securities  oomaUy  will  be 
processed  within  tme  day;  all  other 
exchange  transactions  normally  will  tie 
processed  within  one  week  of  receipt  by 
FBR  NY.  No  exdianges  will  be  allowed 
after  the  matarity  date  of  the  Notes. 

Section  11.  United  States  Taxafion 

11.1  Taxatioa  of  Interest  and  Principal 
to  United  Stetes  Aliens.  Psyments  of 
interest  and  principal  on  the  Notes  to  a 
United  State  Alien  will  not  be  subject  to 
withholding  of  United  States  federal 
income  tax  H  the  Withholding  Agent 
receives  an  effective  certificate  under 
Sections  114, 11.5. 11.8,  or  11.7,  and  the 
other  requirements  described  in  the 
appUcable  section  are  satisfied.  Failure 
to  satisfy  the  requirement  descritied  in 
this  Section  11.1  may  result  in 
imposition  of  a  withholding  tax. 

11.2  Certification  at  Initial  Issuance.  A 
Bidder  will  be  required  to  provide  a 
written  certification  on  the  tender  form 
that,  as  of  the  date  of  issuance,  none  of 
the  Notes  acquired  by  the  Bidder  will  be 
beneficially  owned  by  a  United  States 
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Person,  other  than  a  foreign  branch  of  a 
United  States  Financial  Institution,  or  is 
being  acquired  on  behalf  of  such  a 
person,  or  for  offer  to  resell  or  for  resale 
to  such  a  person.  This  certification  is  in 
addition  to  and  not  limited  by  the 
transfer  restriction  in  Section.  1.3.  A 
certification  made  by  a  clearing 
organization  must  be  based  on  such 
statements  provided  to  the  clearing 
organization  by  its  member 
organizations.  (Alternatively,  a  member 
organization  of  a  clearing  organization 
may  provide  the  written  certification 
directly  to  FBR  NY.) 

11.3.  Confirmations.  FBR  NY  will 
include  a  confirmation  in  the 
notification  described  in  Section  6.9  that 
it  is  understood  that  the  purchaser 
represents  that  it  is  not  a  United  States 
Person  or  that  if  it  is  a  United  States 
Person  it  is  a  foreign  branch  of  a  United 
States  Financial  Institution.  If  the  sale  is 
to  a  dealer,  the  confirmation  will  state 
that  the  dealer  is  required  to  send  a 
similar  confirmation  to  its  purchaser. 
Financial  Institutions  buying  on  behalf 
of  or  for  resale  to  others  are  considered 
to  be  dealers  and  will  be  required  to 
send  confirmations  to  their  customers. 

11.4  Interest  Certification:  Financial 
Institutions.  A  Withholding  Agent  may 
make  a  payment  of  interest  on  a  Note  at 
an  address  outside  of  United  States  to  a 
Registered  Owner  that  is  a  Financial 
Institution  without  withholding  United 
States  federal  income  tax  if(i)  the 
Withholding  Agent  does  not  have  actual 
knowledge  that  the  beneficial  owner  of 
the  Note  is  a  United  States  Person  (other 
than  a  foreign  branch  of  a  United  States 
Financial  Institution),  (ii)  the  Note  was 
sold  in  accordance  with  the  precedures 
described  in  Sections  11.2  and  11.3.  and 
(iii)  the  Financial  Institution  provides  a 
certificate  to  the  Withholding  Agent  in 
writing  that  states  that  the  beneficial 
owner  of  the  Note  is  not  a  United  States 
Person  (other  than  a  foreign  branch  of  a 
United  States  Financial  Institution).  No 
particular  form  is  required  for  the 
certificate.  If  the  Financial  Institution 
does  not  hold  Notes  for  a  beneficial 
owner  that  is  a  United  States  Person 
(other  than  a  foreign  branch  of  a  United 
States  Financial  Institution),  a  single 
certificate  may  be  provided  with  respect 
to  all  of  the  Notes  held  by  the  Financial 
Institution.  If  a  Financial  Institution  that 
is  a  Registered  Owner  transfers  a  Note 
and  ceases  to  be  the  Registered  Owner 
of  such  Note,  then,  except  as  described 
in  Section  11.10.  the  Financial  Institution 
will  not  be  required  to  provide  a 
certificate  imder  this  Section  11.4  with 
respect  to  such  Note  (unless  the 
Financial  Institution  subsequently 
becomes  the  Registered  Owner  of  the 


Note).  Interest  will  be  considered  paid 
to  a  Registered  Owner  outside  the 
United  States  if  the  Note  is  either 
recorded  in  a  Holding  Institution's 
International  Account  and  interest  is 
credited  for  that  account  or  interest  on  a 
Definitive  Note  is  delivered  to  the  holder 
outside  the  United  States. 

11.5.  Interest  Certification:  Clearing 
Organizations.  A  certificate  described  in 
Section  11.4  may  be  provided  by  a 
Financial  Institution  acting  in  its 
capacity  as  a  clearing  organization  only 
if  the  clearing  organization  has  received 
such  a  certificate  from  the  member 
organization  to  which  the  interest  is 
paid. 

11.6.  Interest  Certification  For 
Beneficial  Owners  That  Are  United 
States  Persons.  A  Withholding  Agent 
may  make  a  payment  of  interest  on  a 
Note  to  a  Registered  Owner  that  is  a 
Financial  institution  at  an  address 
outside  the  United  States  without 
withholding  United  States  federal 
income  tax  if  the  Withholding  Agent 
receives  an  effective  statement,  as 
described  below,  from  the  Financial 
Institution  (relating  to  beneficial 
ownership  by  certain  United  States 
Persons),  and.  if  the  Financial  Institution 
is  not  a  United  States-Related  Person, 
the  Withholding  Agent  makes  the 
information  returns  described  in  Section 
11.9.  If  the  Financial  Institution  is  a 
United  States-Related  Person,  the 
statement  must  be  signed  under  the 
penalties  of  perjury  by  an  authorized 
representative  of  the  Financial 
Institution  and  must  state  that  the 
institution  has  received  from  the 
beneficial  owner  a  certificate,  as 
described  below,  and  that  the  institution 
will  make  such  information  returns  and 
otherwise  comply  with  information 
reporting  required  under  the  Internal 
Revenue  Code.  If  the  Financial 
Institution  is  not  a  United  States-Related 
Person,  the  statement  must  be  signed 
under  penalties  of  prejury  by  an 
authorized  representative  of  the 
Financial  Institution  and  must  state  (i) 
that  the  institution  has  received  from  the 
beneficial  owner  a  certificate,  as 
described  below,  or  (ii)  that  it  has 
received  from  another  Financial 
Institution  a  similar  statement  that  it,  or 
another  Financial  Institution  acting  on 
behalf  of  the  beneficial  owner,  has 
received  a  certificate,  as  described 
below,  from  the  beneficial  owner.  In  the 
case  of  multiple  Financial  Institutions 
between  the  beneficial  owner  and  the 
person  otherwise  required  to  withhold, 
this  statement  must  be  given  by  each 
Financial  Institution  to  the  one  above  it 
in  the  chain.  The  certificate  from  the 
beneficial  owner  must  (i)  be  signed  by 


the  beneficial  owner  under  penalties  of 
perjury,  (ii)  provide  the  name  and 
address  of  the  beneficial  owner,  (iii) 
provide  the  United  States  taxpayer 
identification  number  and  state  that  it  is 
the  beneficial  owner's  correct  number, 
and  (iv)  state  that  the  beneficial  owner 
is  not  subject  to  backup  withholding  due 
to  notified  payee  underreporting.  This 
certificate  may  be  provided  on  Internal 
Revenue  Service  Form  W-9  or  a 
substitute  form  that  is  substantially 
similar  to  a  Form  W-9.  No  particular 
form  is  required  for  the  statement 
provided  by  the  Financial  Institutions. 
However,  the  statement  must  provide 
the  name  and  address  of  the  beneficial 
owner,  and  a  copy  of  the  Form  W-9  or 
substitute  form  must  be  attached. 

11.7.  Interest  Certification  In  Other 
Cases.  A  Withholding  Agent  ma'y  make 
a  payment  of  interest  on  a  Note  to  a 
Registered  Owner  without  withholding 
United  States  federal  income  tax  if  (i) 
the  Withholding  Agent  does  not  have 
actual  knowledge  that  the  beneficial 
owner  of  the  Note  is  a  United  States 
Person  (other  than  a  foreign  branch  of  a 
United  States  Financial  Institution),  and 
if  (ii)  the  Withholding  Agent  receives  a 
certificate  from  the  Registered  Owner 
that  (A)  is  signed  by  the  beneficial 
owner  under  penalties  of  perjury.  (B) 
certifies  that  such  owner  is  not  a  United 
States  Person,  or  in  the  case  of  an 
individual,  that  he  is  neither  a  citizen 
nor  a  resident  of  the  United  States,  and 
(C)  provides  the  name  and  address  of 
the  beneficial  owner.  The  statement  may 
be  made,  at  the  option  of  the* 
Withholding  Agent,  on  Internal  Revenue 
Service  Form  W-8  or  on  a  substitute 
form  that  is  substantially  similar  to  a 
Form  W-8.  A  Withholding  Agent  also 
may  make  a  payment  of  interest  to  a 
United  Slates  Alien  Registered  Owner 
without  withholding  United  States 
federal  income  tax  if  an  appropriate 
statement  is  provided  to  the 
Withholding  Agent  by  a  Financial 
Institution.  In  such  case  the  statement 
must  describe  the  obligation,  be  signed 
under  penalties  of  perjury  by  an 
authorized  representative  of  the 
Financial  Institution  and  state  (i)  that 
the  Financial  Institution  has  received 
from  the  beneficial  owner  a  Form  W-8 
or  substitute  form,  or  (ii)  that  it  has 
received  from  another  Financial 
Institution  a  similar  statement  that  it,  or 
another  Financial  Institution  acting  on 
behalf  of  the  beneficial  owner,  has 
received  the  Form  W-8  or  substitute 
form  from  the  beneficial  owner.  In  the 
case  of  multiple  Financial  Institutions 
between  the  beneficial  owner  and  the 
Withholding  Agent,  this  certificate  must 
be  given  by  each  Financial  Institution  to 
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the  one  above  it  in  the  chain.  No 
particular  form  is  required  for  (he 
statement  provided  by  the  Rnsflcial 
Institutions.  However,  the  statement 
must  provide  the  name  and  address  of 
the  benefioial  owner,  and  a  oopy  of  tfie 
Form  W-6  or  a  substitute  form  provided 
by  the  beneficial  owner  must  be 
attached.  Tbe  certification  procedures  of 
this  Section  11.7  may  be  used  in  lieu  of 
the  procedures  in  Section  11.4  with 
respect  to  a  payment  oT  interest  outside 
the  United  States  on  a  Note  registered  in 
the  name  of  a  Financial  Institution. 

11.8.  Prospective  Determination.  Any 
determination  by  the  Secretary  with 
respect  to  certification  requirements 
pursuant  to  section  871(h)(4)  of  the 
Internal  Revenue  Code  will  be  published 
and  will  be  effective  only  with  respect 
to  payment  of  interest  made  more  than 
one  month  after  the  publication  of  such 

a  determination. 

11.9.  Certain  Information  Reporting.  A 
Withholding  Agent  that  receives  a 
statement  described  in  Section  11.6  from 
a  Financial  Institution  that  is  not  a 
United  States-Related  Person  must  make 
an  information  return  on  Internal 
Revenue  Service  Form  1099  of  the 
payment  with  respect  to  which  the 
statement  (and  accompaitying 
certificate)  is  required  for  the  calendar 
year  in  which  the  payment  is  made.  The 
return  should  be  completed  as  though 
the  payment  were  made  to  the  beneficial 
owner  of  the  income.  A  Withbc^ding 

•Agent  that  receives  a  certificate 
described  in  Section  11.7  must  make  an 
information  return  on  Internal  Revenue 
Service  Form  1042S  of  the  payment  with 
respect  to  which  the  certificate  is 
required  for  the  calendar  year  in  which 
the  payment  is  made.  The  certificate 
received  with  respect  to  the  payment 
shall  be  attached  to  the  Form  1042S 
required  to  be  filed  with  respect  to  the 
payment. 

11.10.  Timing  of  Certificates  at  Interest 
Payments.  The  certificates  or  statements 
described  in  Section  11.4  through  11.7 
are  required  to  be  received  by  the 
Withholding  .Agent  within  the  90-day 
period  prior  to  the  interest  payment 
date.  However,  if  a  certificate  is 
received  less  than  30  days  before  that 
date,  the  Withholding  Agent,  in  its 
discretion,  may  withhold  tax.  If  the 
information  provided  on  a  certificate 
described  in  Section  11.4  or  11.5  changes 
within  the  90-day  period  prior  to  the 
interest  payment  date,  the  person 
providing  the  statement  must  inform  the 
Withholding  Agent  (or  clearing 
organization)  within  30  days  of  such 
change.  For  example,  if  during  the  90- 
day  period,  but  subsequent  to  furnishing 
a  certificate,  beneficial  ownership  of  a 


Note  is  transferred  to  a  United  States 
Person,  the  person  fumishing  the 
certificate  tiescribed  in  Section  11 .4  or 
11.5  is  required  to  amend  its  certificate 
within  30  days  of  the  transfer  to  inform 
the  Withholding  Agent  that  the 
obligation  is  being  hetd  by  a  United 
States  Person.  Except  as  provided  in  tftis 
Section  11.10.  a  certificate  described  in 
Section  11.4  or  11.5  does  not  have  to  be 
amended  if  Notes  are  transferred  from 
one  Financial  Institetion  to  another 
Financial  Institution.  If  the  information 
on  a  certificate  described  in  Section  11.6 
or  11.7  changes,  the  beneficial  owner 
nnist  notify  the  Withholding  Agent,  or  a 
Financial  Institution  acting  on  behalf  of 
the  beneficial  owner,  within  30  days. 
The  Financial  Institution  must  promptly 
inform  the  Withholding  Agent  {or  a 
Financial  Institution  holding  an  interest 
in  the  Notes  on  its  behalf)  of  such  notice 
if  the  Financial  Institution  has  been 
informed  by  the  beneficial  owaer  or  if  it 
has  actual  knowledge  of  such  changes. 

11.11.  Retention  of  Certificates.  The 
Withholding  Agent  is  required  to  retain 
the  written  certifications  for  a  period  of 
four  years  after  the  close  of  ^  calendar 
year  in  which  they  were,  respectively, 
obtained. 

11.12.  Information  Reporting  and 
Backup  Withholding.  Neither 
information  reporting  under  section  W49 
of  the  Internal  Revenue  Code  nor     •: 
backup  withholding  will  apply  to 
interest  paid  on  a  Note  to  a  United 
States  Alien  if  (i)  the  conditions  of 
Section  11.1  are  satisified.  (ii)  the  payor 
of  the  interest  does  not  have  actual 
knowledge  that  the  payee  is  a  United 
States  Person,  and  (iii)  if  the  payor  is  a 
United  States-Related  Person  acting  as  a 
custodian,  nominee  or  other  agent  of  the 
payee,  the  payor  has  documentary 
evidence  in  its  records  that  the  payee  is 
not  a  United  States  citizen  or  resident. 
Neither  information  reporting  under 
section  6045  of  the  Internal  Revenue 
Code  nor  backup  withholding  will  apply 
to  payments  of  principal  made  outside 
the  United  States  on  a  Note  to  a  United 
States  Alien  (i)  if  the  payor  of  the 
principal  is  not  a  United  States-Related 
Person;  or  (ii)  if  the  payor  is  a  United 
States-Related  Person  acting  as  a 
custodian,  nominee  or  other  agent  of  the 
payee,  the  payor  does  not  have  actual 
knowledge  that  the  payee  is  a  United 
States  Person  (other  than  a  foreign 
branch  of  a  United  States  Financial 
Institution)  and  has  documentary 
evidence  in  its  records  that  the  payee  is 
not  such  a  person.  Principal  will  be 
considered  paid  to  a  Registered  Owner 
outside  the  United  States  if  either  the 
Note  is  recorded  in  a  Holding 
Institution's  International  Account  and 


principal  is  credited  for  that  account,  or 
principal  on  a  Definitive  Note  is 
delivered  to  the  holder  outside  the 
United  States. 

11.13.  Original  Issue  Discount.  The 
Secretary  shall  determine  whether  the 
Notes  will  be  considered  issued  with 
original  issue  discount  within  the 
meaning  of  section  1273(a)(1)  of  the 
Internal  Revenue  Code.  In  the  event  the 
Notes  are  issued  with  original  issue 
discount,  ^at  fact  and  the  amount  of  the 
discount  will  be  announced  in  an 
Internal  Revenue  Service  publication. 
See  also  Section  11.15.  A  United  States 
Alien  described  in  Section  11.2  that  is  a 
holder  of  a  Note  will  not  be  subject  to 
United  States  federal  income  tax  and  no 
withholding  of  United  States  federal 
income  tax  wiH  be  required  as  a 
consequence  of  the  Note  having  original 
issue  discount  if  fte  conditions  of 
Sechon  11.1  are  satisfied  with  respect  to 
stated  interest  on  the  Note.  A  holder  of  a 
Note  that  is  a  United  States  Person 
generally  will  be  required  to  include  in 
income  Oie  portion  of  the  original  issue 
discount  allocable  to  each  day  dining 
the  year  on  which  Ae  Note  is  held.  Any 
such  income  wiH  increase  such  holder's 
tax  basis  for  the  Note,  and  any  gain  or  ' 
loss  on  a  sale  of  the  Note,  determined  by 
comparing  the  amount  realized  in  such 
sale  with  the  holder's  basis,  as  so 
adjusted,  generally  wiH  foe  capital  gain 
or  loss. 

11.14.  Taxation  of  Gains  to  United 
States  Aliens.  A  holder  of  a  Note  that  is 
a  United  States  Alien  will  not  be  subject 
to  the  United  States  federal  income  tax 
and  no  witholding  of  United  States 
federal  income  tax  will  be  required  with 
respect  to  any  gain  realized  on  the  sale, 
redemption  or  exchange  of  the  Note 
provided  such  gain  is  not  effectively 
connected  with  a  United  States  trade  or 
business,  and  further  provided  that:  (i)  If 
such  United  States  Alien  is  a 
nonresident  alien  individual,  such 
individual  is  not  present  in  the  United 
States  for  a  total  of  183  days  or  more 
during  the  taxable  year  in  which  such 
gain  is  realized,  is  not  subject  to  tax 
under  section  877  of  the  Internal 
Revenue  Code  as  an  expatriate  of  the 
United  States  and  is  not  treated  as  a 
resident  of  the  United  States  for  the 
taxable  year  in  which  the  gain  is 
recognized  under  sections  6013(g)  or 
6013(h)  of  the  Internal  Revenue  Code;  or 
(ii)  if  such  United  States  Alien  holder  is 
a  foreign  corporation,  such  foreign 
corporation  will  not  have  a  past  or 
present  status  as  a  personal  holding 
company  with  respect  to  the  United 
States  or  as  a  corporation  which 
accumulates  earnings  to  avoid  United 
States  federal  income  tax. 
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11.15.  Exchange  for  Domestic  Notes.  A 
holder  of  a  Note  will  not  recognize  gain 
or  loss  on  the  exchange  of  a  Note  for  a 
Domestic  Note  under  the  procedures  in 
Section  10.  Upon  the  exchange,  a  holder 
will  be  considered  to  have  received 
interest  accrued  on  the  Note  up  to  the 
time  of  the  exchange  and  to  have  paid  to 
Treasury  the  Exchange  Adjustment 
amount.  (Actual  payments  will  be  only 
of  the  net  amount.  See  Section  10.3.)  The 
amount  of  the  Exchange  Adjustment  will 
be  considered  an  increase  in  the  original 
issue  price  (which  will  reduce  original 
issue  discount  if  any.  with  respect  to  the 
Note). 

11.16.  Federal  Estate  Taxation  of 
United  States  Aliens.  Any  Note  held  by 
an  individual  who  at  the  time  of  his 
death  is  not  a  citizen  of  or  domiciled  in 
the  United  States  will  not  be  included  in 
the  decedent's  gross  estate  for  purposes 
of  United  States  federal  estate  tax  at  the 
time  of  such  individual's  death  if 
interest  paid  on  the  Note  to  the 
individual  at  the  time  of  his  death  would 
not  have  been  subject  to  withholding  of 
United  States  federal  income  tax 
because  the  conditions  described  in 
Section  11.1  are  satisfied  but  without 
regard  to  whether  a  certificate  or 
statement  described  in  Section  11  has 
been  received  by  the  Withholding  Agent 
since  the  last  interest  payment. 

11.17.  State  and  Local  Taxation.  The 
Notes  are  exempt  from  all  taxation  now 
or  hereafter  imposed  on  the  obligation 


or  interest  thereof  by  any  State,  any 
possession  of  the  United  States  or  any 
local  taxing  authority,  except  for  (i)  a 
non-discriminatory  h'anchise  or  other 
nonproperty  tax  instead  of  a  franchise 
tax  imposed  on  a  corporation,  or  (ii)  an 
estate  or  inheritance  tax.  See  section 
3124  of  Title  31  of  the  United  States 
Code. 

Section  12.  Sanctions 

12.1.  Sanctions.  In  the  Secretary's  sole 
discretion,  any  person  found  to  be  in 
violation  of  any  requirements  or 
provision  set  forth  in  this  offering 
circular  may  be  excluded  from  bidding 
for  or  purchasing  some  or  all  future 
issues  of  Treasury  foreign-targeted 
securities  and  may  be  subject  to  such 
other  sanctions  as  determined  by  the 
Secretary. 

Section  13.  General  Provisions 

13.1.  Applicable  Law.  The  law 
governing  all  matters  relating  to  the 
terms  and  conditions  of  the  Notes  is  the 
federal  law  of  the  United  States. 

13.2.  Modifications.  The  Secretary 
may  supplement  or  amend  provisions  of 
this  offering  circular  governing  the 
offering  if  such  supplements  or 
amendments  do  not  adversely  affect 
existing  rights  of  holders  of  the  Notes. 
Public  announcement  of  such  future 
changes  will  be  promptly  provided. 

13.3.  Monthly  Information.  The 
Secretary  will  publish  the  total  amount 


of  Notes  outstanding  in  the  Monthly 
Statement  of  the  Public  Debt. 

13.4.  Listing.  The  Notes  will  be  listed 
on  the  New  York  Stock  Exchange  as  of 
December  3, 1984. 

13.5.  Eligibility  for  Clearance.  The 
Notes  will  be  eligible  for  clearance  on 
Euro-Clear  and  CEDEL. 

13.6.  Headings.  The  headings  of 
sections  and  subsections  in  this  offering 
circular  are  inserted,  for  convenience  of 
reference  only  and  shall  not  be  deemed 
to  be  part  of  this  offering  circular. 

13.7.  Attachments  Incorporated. 
Attachments  A  through  D  and  any  terms 
and  conditions  set  forth  therein  are 
incorporated  as  part  of  this  offering 
circular. 

13.8.  Waiver.  The  Secretary  reserves 
the  right,  in  his  discretion,  to  waive  any 
provision  or  provisions  of  this  offering 
circular. 

13.9.  Sale  in  the  United  States.  The 
Notes  are  offered  for  sale  only  in  the 
United  States.  Resale  or  reoffering  of  the 
Notes  outside  the  United  States  is 
authorized  only  when  such  resale  or 
reoffering  complies  with  the  securities 
laws  and  other  applicable  laws  of 
jurisdictions  in  which  such  resale  or 
reoffering  occurs.  Bidders  and  their 
agents  are  responsible  for  ensuring 
compliance  with  the  laws  of  such 
jurisdictions. 

Carole  Joom  Dineen, 
Fiscal  Assistant  Secretary. 
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Atuchimnt  A 

TENDER  FOR  5-  YEAR  2-  MONTH  FOREIGN  -  TARGETED 
TREASURY  NOTES  OF  FEBRUARY  15. 1990,  SERIES  H  - 1990 


CERTIFICATIONS  AND  GUARANTEE 


AtUehimhtA 


IMPnKTANT~0\LYrOMPETmVETESDERSWlLLBE  ACCEPTED  ANDMUSTBERECEIVEDBYTHE 
FEDERAL  RESERVE  BA  SK  OF  SEW  YORK  BEFORE  1:00  P.M.  NEW  YORK  TIME  ON  NOVEMBER  .'».  I»»i. 
Tc        Ftdtnl  Racrvc  Bwik  of  New  York 

FiMal  Agent  of  tht  United  Sum 

S3  Libert)'  Street 

New  York.  Ne»'  York  10045 
The  undcrtifned  offers  u>  purchue  the  ebove-deecribed  Note*  in  the  amount  indicmted  below  and  *tttti  to  make 
payment  therefor  at  FRB  NY  in  accordance  with  the  provisions  of  the  official  offering  circular  ( Department  Circular. 
Public  Debt  Series  No.  SS^M).  The  definitions  in  the  official  offering  circular  apply  to  this  tender  form. 

The  loUl  par  amount  bid  at  the  lowest  yieM  must  be  at  least  tSO.OOO.OOO.  Par  amount  bid  for  must  be  a 
■Mhlpic  of  tl  .000.000.  Bidden  may  submit  multiple  bids  but  each  bid  must  be  submitted  on  a  separate  tender 


COMPFimVE  TENDER 


PAK  AMOUNT 


$ (Unilid  States  dollani 

(imturity  value) 

D  Check  here  if  this  is  a  ayndicale  bid. 


ANNUAL  YIELD 


(Yield  imuf  6r  tii/ruttd  to  Ihv 
^»cimm^  places,  /ur  nampit.  T.lO-il 


DEUVERY  AND  PAYMENT  INSTRUCTIONS 

bne  book-entry  Notes  to  be  heM  at  FRB  NY  in  an  International  Account  of  

(Name  and  Address  of  HoMing  Institution) 

KynMBtforNotaaawardcd  will  be  made  through 

(Name  and  Address  of  Paying  Institution) 

O  By  charge  to  reserve  aeeaunt:        P  By  charge  t»  clearing  aeeoant:        U  By  charge  to  other  dollar  account 

Authoritatioci  (or  such  charge  must  be  on  file  with  FRB  NY  in  accordance  with  the  provisions  of  the  official  offering 
circular.  If  otherwise  eligible,  the  Holding  Institution  and  the  Paying  Institution  may  be.  but  do  not  have  to  be.  t)ie  same. 

Bid  may  be  submitted  only  by  or  on  behalf  of  Bidders  as  defined  in  the  official  offering  circular. 
If  liM  lifidcr  form  is  submitted  by  a  United  Suies  Person,  other  than  a  foreign  branch  of  a  United  Suuas  Financial 
laMitiitiaB.  it  must  be  acting  solely  as  agent  for  a  disckised  Bidder. 


WE  HEREBY  CERTIFY  that  (i)  as  of  Dwxmbcr  8. 1984.  none  of  the  Notes  awarded  to  us  will  be  bcncfieklly 
owBsd  by  a  United  Suics  Person,  other  than  a  foreign  branch  of  a  United  Sutes  Financial  Institution,  and  (ii) 
mne  of  the  Notasawardcd  to  us  I*  being  acquired  on  behalf  of  a  United  States  Person,  other  than  a  farcifa  braacfa 
of  a  United  States  Financial  Institution,  or  br  offer  to  mcll  or  for  raale  to  such  a  person. 

WE  FURTHER  CERTIFY  that  we  will  not  sell,  eontract  to  sell,  or  otherwise  transfer  Notes  issued  to  us  »  a 
United  Sutes  Pcrson.otliertltanaforeign  branch  of  aUnilcd  States  Financial  Institution,  until  after  January  U. 
1965.  We  further  agree  that  if  we  sell,  contract  to  sell,  or  otherwise  transfer  a  NoU  before  January  13. 1985.  we 
will  confirm  tc  such  purchaser  or  transferee  in  writing  that  (i)  there  is  a  rsMrietion  on  sale  or  other  transfer  to 
United  Sutes  Persons  other  than  foreign  branches  of  United  Sutes  Financial  Institutions  and  (ii)  that  suck 
confirmation  is  required  to  be  given  to  any  subsequent  purchaser  or  transferee  that  acquires  the  Note  before 
January  13. 1985.  We  undersund  tlial  this  oerufication  is  independent  of .  and  that  any  transfer  must  be  eonsistcat 
with,  the  certification  of  the  preceding  paragraph. 


If  this  is  a  syndicate  bid.  WE  FURTHER  CERTIFY  that,  except  as  identified  bekiw.  no  syndicate  member  is 
bidding  for  Notes  in  excess  of  1350.000.000.  either  through  this  syndicate,  individually,  or  through  another 
syndicate.  (Supply  below  the  identity  of  any  s>-ndicatc  bidders  whose  total  bids  are  in  excess  of  1350.000.000  and 
the  amount  of  Notes  included  in  this  syndicate  bid  for  each  such  member.) 


U  Check  here  if  entit)'  submitting  the  bid  is  eligible  to  and  dees  hereby 
guarantee  payment  to  Treasury,  in  accordance  with  the  terms  of  the 
*  official  offering  circular,  of  an  amount  aqual  to  5%  of  the  Nous  for  which 

the  tender  It  submitted.  If  this  box  is  not  checked,  a  payment  guaranteein 
the  form  specified  in  the  official  offering  circular  must  have  been 
submitted  previously  to  FRB  NY  unless  the  Bidder  is  exempt  from  such 
guarantee  requirement. 

If  this  lender  form  is  submitted  by  an  agent  for  a  Bidder,  the  above  certifications  arc  made  by  tlie  agent  on  behalf  of .  I 
■re  binding  on.  that  principal. 


TENDER  FORM  IS  SUBMITTED  BY:  (Phase  print  or  type) 


NAME.. 


ADDRESS 

CITY ■TATE...ZIPCODE.. 

COKtmn 

AREA  CODE TELEPHONE  NUMBER. 


If  aetinc  ss  SfsM.  BMder  HMW  be  identified  betm. 
If  Bidder  n  a  orndK*!*.  Um  iitad  of  tlw  •yitdicatf 
mast  be  identifisd  belew. 
NAME 

ADDRESS 


TENDER  IS  SUBMITTED  BY: 

AUTHORIZED  SIGNATURE: 

NAME  AND  TITLE  OF 
AUTHORIZED  SIGNER 

DATE: 
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INSERT  THIS  TENDER  FORM  IN  ENVELOPE  MARKED 
•TENDER  FOR  FOREIGN  •  TARGETED  TREASURY  NOTET 


I    BIDSWILLBKCONSIDKRKUONLY  IFTHE  REVERSE  SIDE  IS  COMPLETED  AND  EXKriTEO  \ 


Attachment  B 


[Letterhead  of  Paying  Institution] 


Federal  Reserve  Bank  of  New  York 

33  Liberty  Street.  Room  835 

New  York.  New  York  10045 

Attn:  Mr.  Stuart  Zorfas 

Chief.  Securities  Department 

GcnUemen: 

1.  We  hereby  authorize  you  to  debit  our  (reserve,  clearing,  or  other  dollar)  account  in  an  amount  not  to 

exceed  $ as  payment  for  United  SuUs  Treasury  securities  targeted  to  foreign 

investors  ("Securities")  awarded  to  (name  Bidder).  Terms  used  herein  shall  have  the  same  meaning  as  set 
forth  in  the  official  offering  circular  applicable  to  the  Securities. 

2.  We  retain  the  right  to  modi^*  or  withdraw  this  authority.  We  undersUnd  that  any  such  modification 
or  withdrawal  must  be  in  writing  and  must  be  delivered  to  PRB  NY.  We  underaUnd  that,  unless  restricted  to 
a  specific  auction,  this  letter  will  be  retained  by  FRB  NY  and.  until  modified  or  withdrawn,  nnay  be  used  by 
(name  Bidder)  to  pay  for  any  Securities  purchased  by  (name  Bidder). 

t.  W^  further  undersUnd  that  any  Securities  paid  for  by  a  debit  to  our  ( reserve,  clearing,  or  other  dollar) 
account  will  be  issued  to  our  International  Account.  (This  sentence  is  not  required  if  the  Paying  Institution 
signing  this  letter  is  willing  to  permit  the  Securities  paid  for  under  this  authorization  to  be  issued  to  another 
Holding  Institution's  International  Account.) 

4.  The  following  signature(s)  is  (are)  a  specimen  of  the  authorized  signature(s)  which  will  appear  on  the 
tender  form  submitted  by  (name  Bidder): 
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(Authorized  Signature  of  Bidder 
or  Bidder's  Agent) 


(Name  of  Authorized  Signer) 


(Title  of  Authorized  Signer) 


ATTACH  SEPARATE  SHEET  FOR  ADDITIONAL  SIGNATURES 


(Name  of  Paying  Institution) 


By: 


(Authorized  Signature) 


(Name  of  Authorized  Signer) 


(Title  of  Authorized  Signer) 


(Date) 


II 


Z 
9 


Raeeipt  Aeknowledged: 


FRB  NY 

TERMS  AND  FORM  OF  THIS  LETTER  MAY  NOT  BE  ALTERED 
EXCEPT  AS  INDICATED  IN  PARAGRAPH  3 
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Attachment  C 


[Letterhead  of  Guarantor] 


Federal  Reserve  Bank  of  New  York 
S3  Liberty  Street 
Ne«- York.  Ne«- York  10045 
Attn:  Mr.  Stuart  Zorfas 

,  Chief.  Seeuritiet  Department 

Gentlenwn: 

ThisistoadviaeyouthatweKuaranteepaj-menttoTreaiiuryofan  amountegualto5%of  the  par  amount. 

but  not  in  exeeu  of  i of  any  United  States  Treasury  iccurities  Urteted  to  foreign 

investors  CSecurities")  for  which bids. 

(name  of  Bidder) 

Weacknowledge  that  this  guarantee  may  not  be  withdrawn  duringany  period  between  the  deadline  for 
submiaaion  of  bids  for  Securities  and  payment  for  those  Securities. 


( Name  of  Guarantor) 


By: 


(Authorized  Signature) 


(Name  and  Title  of  Authorized  Signer) 


(Date) 


Receipt  Acknowledged 


FRB  NY 


TERMS  AND  FORM  OF  THIS  LETTER  MAY  NOT  BE  ALTERED 


Attachnent  D 

^^^ ,  _^_    rued  Interes 

And  YTeld  to  MaturltyoT  Treasury  Notes">aylng~Trinual  Interest  l7~ 


Formulas  for  Calculating  the  Present  Value  (Price  Plua  Accrued  Interest) 

[ty 


Case  A:  Calculations  during  an  Initial  "short"  interest  period  for  Treasury 
notes  with  long  coupons 


(r"/360)(C){v)  ♦  (C)a_*  lOOv 
n1 
(P»A)  • 

(Ui) 

•n*  A  •  t(r«-r)/360](C) 

Case  B:   Calculations  during  the  first  "regular"  interest  period  for  Treasury 
notes  with  long  coupons  (for  use  beginning  with  the  first  coupon 
frequency  date  2/> 

n 
(r"/360)(C)  ♦  C  ♦  (C)a  ♦  lOOv 
nl 
(P»A)  «  

(Ui) 

and  A  •  [(r"/360)  ♦  (3bO-r)/360](C) 

Case  C:   Calculations  during  an  initial  "short"  period  for  Treasury  notes  with 
short  first  coupons 


(r"/360)(C>  ♦  (C) 


(P«A)  * 


'ti* 


103v 


(1*1) 

and  A  .  t(r"-r)/360](C) 

Case  D:.  Calculations  when  the  coupon  paid  on  the  next  coupon  frequency  date 
is  a  regular  coupon 

n 
C  ♦  (C)a   ♦  lOuv 
ril 


(P*A)  «  

f 

(Ui) 

and  A  s  [(3bO-r)/360](C) 
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whtrt: 

P  *  Prlet  in  dcciaals. 

A  ■  Aeeruad  Inttrtst  froa  original  issut  data  or  last  inttraat  payaent  data 

to  valuation  data, 
r  ■  Days  froa  valuation  data  to  next  coupon  fraqueney  data  ealculat*4  en  a 
.  360  days  per  ytar  basis  froa  and  including  the  day  following  the  valuatli 

data  up  to  and  including  the  next  coupon  frequency  date.  A  full  aonth  wi; 

be  counted  as  thirty  days  and  a  date  occurring  on  the  thirty-first 

calendar  day  of  a  aonth  shall  be  the  same  as  the  first  calendar  day  of 

the  following  aonth.  If  the  valuation  date  falls  on  a  coupon  frequency 

date  then  r  will  be  defined  to  be  aqual  to  360. 
f  ■  r/360 
r*  a  Days  froa  the  original  issue  date  of  the  security  to  the  first  coupon 

frequency  date  of  the  security  calculated  using  the  same  conventions 

used  in  calculating  r. 
i  «  Interest  rate  (yield  to  maturity) ,  expressed  in  decimals  and  based  on 

annual  interest  payments. 
C  ■  Regular  annual  eoupon,  payable  annually. 
n  «  Nuaber  of  full  annual  periods  froa  valuation  date  to  maturity  except 

that  If  the  valuation  date  occurs  on  a  coupon  frequency  date  n  will  be 

one  lata  than  the  number  of  full  annual  periods  remaining  to  maturity. 

V  «  1/(l*i) 
n         n 

V  >  1/(U1) 

n  2    3  n 

a  ■  (1-v  )/i  «v«v  ♦v  *  *v   <  present  value  of  1  per 

n]  period  for  n  periods. 


1/  These  formulas  are  specifically  intended  only  for  use  with  the  forcigr,. 
targeted  notes  described  in  this  offering  eircular. 

2/  A  coupon  frequency  date  is  a  coupon  payment  date  except  for  a  note  with 
an  initial  long  coupon  In  which  caae  there  is  mo  payaent  on  the  firat 
eoupon  frequency  date. 


■ote:  The  day  count  conventions  used  for  detcralning  short  and  long  eoupo 
and  accrued  interest  and  for  discounting  over  partial  periods  for 
targeted  Notes  do  not  conform  to  regular  Treaaury  practice  for 
domestic  securities.  The  conventions  for  the  targeted  Notes  assume 
that  each  aonth  has  thirty  days  and  that  a  date  occurring  on  the 
thirty-first  calendar  day  of  a  aonth  ia  the  aame  as  the  first 
calendar  day  of  the  following  month.  Unlike  the  convention  for 
corporate  bonds  in  the  United  States,  the  last  day  of  .February  la 
not  defined  to  be  the  thirtieth  day  of  the  month.  Thus,  applicatior 
of  these  rules  results  in  three  days  between  February  28th  and  Kare 
1st  and  tero  days  between  March  31at  and  the  first  of  April. 
Similarly,  a  strict  application  of  thase  rules  leada  to  1B1  days 
between  September  30th  and  Nareh  31st. 
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Formulas  for  Calculating  the  Present  Value  (Price  Plus  Accrued  Interest) 
And  Yield  to  Maturity  of  Treasury  Notes  Paying  Semiannual  Interest  1/ 

Case  A:   Calculations  during  an  initial  "short'  interest  period  for  Treasury 
notes  with  long  coupons- 


(P*A)  I 


(r"/s)(C/2)(v)  ♦  (C/2)a  ♦  lOOv 
nl 


T 


(1*1/2) 
and  A  =  !(r"-r)/s](C/2) 


C85e  B:   Calculations  during  the  first  "regular"  interest  period  for  Treasury 
notes  with  long  coupons  (for  use  beginning  with  the  first  eoupon 
frequency  date  2/) 


(r"/s")(C/2)  ♦(C/2)  .  (C/2)a   ♦  lOOv 

rTI 
(P*A)  1  ; 

r 

(1*1/?) 

and  A  X    [(r"/s")  ♦  {s-r)/«KC/?) 


Case  C:   Calculations  during  an  initial  "short"  period  for  Treasury  notes  with 
short  first  coupons 


(r"/s)(C/2)  ♦  (C/2)a_  ♦  lOOv 
(P»A)  I  » 

r 

(1*1/2)  . 

and  A  r  ((r"-r)/s](C/2) 

Case  D:   Calculations  when  the  coupon  paid  on  the  next  couQ^  frequency  date 
is  a  regular  coupon 


C/?   ♦    (C/2)a 


TH 


lOOv 


(P*A)    > 


(1*1/2) 
and   A   .    [(s-r)/s]CC/?) 
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Att»eha«t  D 


where: 


P  X  Price  In  deelails. 

A  «  Accrued  interest  from   original  issue  date  or  last  interest  payaent  date 
to  valuation  date. 

r  ■  Exact  nuaber  of  days  froa  valuation  date  to  next  coupon  frequency  date. 
r"  ■  Exact  nuaber  of  days  froa  the  original  issue  date  to  the  first  couron 
frequency  date. 

f  >  r'/180  where  r'  is  the  nuaber  of  days  froa  the  valuation  date  to  tke 
next  coupon  frequency  date  calculated  on  a  360  days  per  yaar  basis  from 
and  Including  the  day  following  the  valuation  date  up  to  and  inclading 
the  next  coupon  frequency  date.  A  full  aonth  will  be  counted  as  thirty 
days  and  a  date  occurring  on  the  thirty-first  calendar  day  of  a  aooth 
shall  be  the  saae  as  the  first  calendar  day  qf  the  following  aostk.  If 
the  valuation  date  falls  on  a  coupon  frequency  date  then  f  will  be  defined 
to  be  equal  to  one. 

s  >  Exact  number  of  days  in  the  current  seniannual  period.  On  a  coupoa 

frequency  date  s  is  the  exact  nuaber  of  days  to  the  next  coupon  frequency 
date, 
s"  »  Exact  number  of  days  in  the  semiannual  period  containing  the  Issue  date. 

1  *    Interest  rate  (yield  to  aaturity),  expressed  in  decimals  and  based  on 
seaiannual  interest  payaents. 

C  *  Regular  annual  coupon,  payable  aemlannually. 

n  a  Nuaber  of  full  aealannual  periods  from  valuation  date  to  aaturity  except 
that  if  the  valuation  date  occurs  on  a  coupon  frequency  date  n  will  be 
one  less  than  the  number  of  full  semiannual  periods  remaining  to  ■aturlty 

V  •  1/(Ui/2) 
R  n 

»  •  1/(1*1/2) 

n              2    3  n 

•_.■  (1-v  )/(i/2)  «  V  «  V  •  V  ♦  *  V  X  present  value  of  1  per 

nl  p*rloi   for  n  periods. 


1/  These  foraulas  will  only  be  used  for  asking  calculations  involved  In 
exchanging  targeted  registered  issues  for  companion  regular  Treasury 
issues. 

2/  A  coupon  frequency  date  Is  a  coupon  payment  date  except  for  a  note  with 
an  initial  long  coupon  in  which  case  there  is  no  payment  on  the  first 
coupon  frequency  date. 


Note:  The  day  count  conventions  used  for  pricing  doaestic  Treasury  notes 
in  aaklng  exchange  calculations  do  not  confora  to  regular  Treasury 
practice  for  doaestic  securities.  The  conventions  assuae  that  each 
aonth  has  thirty  days  and  that  a  date  occurring  on  the  thirty-first 
calendar  day  of  a  aonth  is  the  saae  as  the  first  calendar  day  of  the 
following  aonth.  Unlike  the  convention  for  corporate  bonds  in  the 
United  States,  the  last  day  of  February  is  not  defined  to  be  the 
thirtieth  day  of  the  aonth.  Thus,  application  of  these  rules  results 
In  three  days  between  February  2Sth  and  Harch  1st  and  lero  days 
between  Harch  3lst  and  the  flrat  of  April.  Siailarly,  a  strict 
application  of  these  rules  leads  to  1B1  days  between  Septeaber  33th 
and  March  31st  (but  note  the  definition  of  f  above). 
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Attachment. D 
page  5 

SAMPU:  EXCMAIW6  VALUES  FOR  A  HYFUTWiTICAL     »-YI:AI>  NOTE  DATbO  12/  3/l«64  AND  aATURlNO     2/lb/l«lO 


DATES  OF  II.37M  ANNUAL 

EX04ANCE       CUUPUN  •   1I.4M  ANN 


l/l4/8d  P*  W.52elJ4 

Mf     I.2954d6 

IHA-1 00.821 020 

2/IS/M  F«  9Q.492I«I 

A*     2.2750IU 

R»A*I0I.7«7I9I 

^^/2a/85  F-  «0.4805<42 

A«     2.6at>764 

F«**I02.I6«3:>« 

8/ IS/MS  F«  g0.473004 

A"     7.0025(10 

FtA>l07.43M04 

I2/3I/8S»  F«  90.000<MO 

A*  I2.2M722 

F»A«III.V200d2 

IO/lSi/«7       H«  9V.7l5aoi 

A«  7.M3333 

F*API07.2«9I34 

«/3l/M      F«  «».75l2t>» 

A*  O.I930SO 

F«A*I0».9443II 


II.375S  SEMIANNUAL 
CUUFUN  •  II.I4S  S/A 


F-I00.7Q3O44 

A-   1.296234 

F»A"IQ2.09iaiH) 

F» 1 00. 70202 1 

A>  2.2S7304 

F«A«l03.0493llt> 

F- 1  no. 757728 

A*  2.09585V 

F^Ap 103.453587 

F*l 00.81 4372 

A*   .000000 

F«A>I 00.8 14372 

F« 1 00.703227 

A-  4.205O25 

F«A»I05.028852 

F- I 00. 44702 I 

A*   1.885530 

F«A«I02.333I5I 

F*l 00. 300535 

A«   .494505 

F*A* 1 00. 60 1 100 


AGCRUEO 
INTEREST 


EXCHANGE 
ADJUSTMENT 


NET  ADJUSTMENT 
CTO  TREASURY) 
TU  1NVI5TUR 


(  .002748)   C 1.207512)    11.2702801 


C. 012304)   (1.289830)    (I.282I88) 


I  .0J009S)   11.277138)    (1.287231) 


7.902500    (1.341308)     0.021132 


7.994097    (1.090287)     0.897830 


5.097803    (  .731820)     4.90ft98J 


5.898491    (  .555280)     5.141211 


I! 


'■      \ 


s. 

s 


FIGURES  MERELY  ILLUSTRATE  EX(»1ANG£  VALUE  (iOMFUTATIUNS  AND  ARE  NOT  INTENOEO  TU  AFFLY  TU  THE  MUTES  UffsERED  IM  THIS  CIRCULAR. 
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Public  Information  Collection 
RequiremenU  Submitted  to  0MB  for 
Review 

Dated:  November  21. 1984. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementls)  to 
OMB  (listed  by  submitting  bureau(s)i. 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 


the  Treasury  Department  Clearance 
Officer.  Room  7225, 1201  Constitution 
Avenue.  NW..  Washington,  DC.  20220. 

Internal  Revenue  Service 

OM5  A^umver;  1545-0677 
Form  Number  IRS  Form  599-5-325 
Type  of  Review:  Revision 
Title:  Personnel  Processing  Masterform 

OMB  Number  1545-0158  I 

Form  Number  IRS  Form  3491  | 

Type  of  Review:  Extension  s; 
Title:  Consumer  Cooperative  Exemption 
Application  (For  Exemption  from 

Filing  Fonns  1096  ft  1099^ATR)  f 

OMB  Number  1545-0609  I 

Form  Number  IRS  Forms  1285C.  | 

1285(SC)  and  1285(DO)  4 


Type  of  Review:  Extension 

Title:  Problem  Resolution  Program 

FoUowup  Letter 
Clearance  Officer  Garrick  Shear  (202) 

566-6254,  Room  5571. 1111 

Constitution  Avenue,  NW., 

Washington.  D.C.  20224 
OMB  Reviewer  Norman  Frumkin  (202) 

395-6880,  Office  of  Management  and 

Budget.  Room  3208,  New  Executive 

Office  Building,  Washington,  D.C 

20503. 

loMph  F.  Maty, 

Departmental  Reports  Management  Officer 


(PR  Doc  S«-SMV  nM  ll-at-M:  MS  ami 
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1 

FEOCRAL  COMMUNICATIONS  COMMISSION 

November  20.  1984 

Additional  Item  To  Be  Considered  at 
Open  Meeting,  Wednesday.  November 
21st 

The  Federal  Communications 
Commission  will  consider  an  additional 
item  on  the  subject  hsted  below  at  the 
Open  Meeting  scheduled  for  9:30  A.M.. 
Wednesday,  November  21, 1984  at  1919 
M  Street,  NW..  Washington,  D.C. 

Agenda.  Item  No.,  and  Subject 

Common  Carrier — 8 — ^Title:  Second  Report 
and  Order.  General  Docket  No.  80-112. 
Summary:  The  Commission  will  consider 
adopting  rules  to  allow  the  use  of  lotteries 
for  the  selection  of  Multichannel  Multipoint 
Distribution  Service  licensees. 

The  prompt  and  orderly  conduct  of 
Commission  business  requites  that  less 
than  7-day8  notice  by  given 
consideration  of  this  additional  item. 

Action  by  the  Commission  November 
20. 1984.  Commissioners  Fowler, 
Chairman:  Quello,  Dawson,  Rivera  and 
Patrick  voting  to  consider  this  item. 

This  meeting  may  be  continued  the 
followiiig  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  item  may  be  obtained  from  Judith 
Kurtich,  FCC  Public  Affairs  Office, 
telephone  number  (202)  254-7674. 
WilKaiB  |.  Tricarico 
Secretary.  Federal  Communications 
Commission. 

(FR  Doc.  Si-JlllS  riM  W-ti-U:  IftZS  unl 

■UM*  ooK  sria-ei-M 


noCRAL  ncSCMVI  SYSTEM 

vmm  AND  OATi:  ll«)  a.m.,  Monday. 
December  3, 1964. 


PLACt:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  23,  1984. 
fames  McAfee. 

Associate  Secretary  of  the  Board. 

(FF  Doc.  g4-31t75  Rl«d  n-23-««.  tS5  pn| 
■UMQ  COOC  tllO-OI-M 


NUCLEAR  REQULATORY  COMMISSION 

DATE:  Weeks  of  November  2d.  December 
3. 10.  and  17, 1984 

PLACE:  Commissioners'  Conference 
Room,  1717  H  Street.  NW..  Washington. 
D.C 

STATUS:  Open  and  Closed 
MATTERS  TO  BE  CONSIDERED: 

Week  of  November  26 

Tuesday,  November  27 

10.00  a.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  December  3 
Tentative 

Monday,  December  3 
tXO  p.m. 

Discussion/Possible  Vote  on  Severe 
Accident  Policy  Statement  (Public 
Meeting) 

Wednesday,  Decembers 
10:00  a.m. 
Discussion  of  Indian  Point  Order  (Public 
Meeting)  (if  needed) 
2.-00  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  a  6) 


Thursday.  December  8 

2KX)p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  December  IS 

Tentative  .  . 

Monday.  December  10 

1:00  p.m. 
Discussion  of  Adjudication  Matters  Related 
to  Catawba-1  (Closed— Ex.  10)  (if 
needed) 
2:00  p.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Catawba-1  (Public 
Meeting] 

Tuesday.  December  11 
lOiM  a.m. 
Staff  Follow-up  to  11/15  DOE  Briefing  on 
High  Level  Waste  Program  (Public 
Meeting) 
2:00  p.m. 
Year  End  Budget  Review  (Public  Meeting) 

Thursday.  Deceml>er  13 
2.-00  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Friday.  December  14 

10:00  a.m. 
Discussion  of  1965  Policy  and  Planning 
Guidance  (Public  Meeting) 
2:00  p.m. 
Briefing  and  Discussion  on  the  Hearing 
Process  (Public  Meeting) 

Week  of  December  17 
Tentative 

Monday.  December  17 
10:00  a.m. 
Discussion  of  Material  False  Statements- 
Policy  Options  (Public  Meeting) 
2:00  p.m. 

Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  ft  6) 

Tuesday.  December  18 
9:00  a.m. 
Discussion  of  Adjudication  Matters  Related 
to  Byron-l  (Closed— Ex.  10) 
lOKX)  a.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Byron-l  (Public 
Meeting) 
2:00  p.m. 
Discussion/Possible  Vote  on  Proposed 
Amendments  to  10  CFR  Part  2  (Public 
Meeting) 

Thursday.  December  20 
\QrXO  a.m. 
AfTirmation  Meeting  (Public  Meeting)  (if 
needed) 


i 
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ADOmONAL  information:  Affirmation 
of  "UCS  Proposed  Correction  Regarding 
Its  Status  on  Management  Issues  in 
TMI-1  Restart  Proceeding"  (Public 
Meeting)  was  held  on  November  15. 

Discussion  of  Management- 
Organization  and  Internal  Personnel 
Matters  scheduled  for  November  19, 
postponed. 

Briefing  by  01  (Closed— Ex.  5  &  7)  was 
held  on  November  21. 
TO  VERIFY  THE  STATUS  OF  MEETINGS 
call:  (Recording)  (202)  634-1498. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Julia  Corrado  (202)  634- 
1410. 

Dated:  November  21. 1984. 
George  T.  Mazuzan. 
Office  of  the  Secretary. 

|FR  Doc.  31190  Piled  11-23-S4:  3:Se| 
MLUNG  CODE  7SWM>1-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  26. 1984.  at  450 
Fifth  Street,  NW.,  Washington,  D.C. 

Closed  meetings  will  be  held  on 
Tuesday,  November  27, 1984.  at  10:00 
a.m.  and  on  Thursday,  November  29, 
1984,  following  the  3:15  p.m.  open 
meeting.  Open  meetings  will  be  held  on 
Tuesday,  November  27, 1984,  at  2:30  p.m. 
and  on  Thursday,  November  29, 1984,  at 
2:30  p.m.  and  3:15  p.m.,  in  Room  1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meetings 
may  be  considered  pursuant  to  one  or 


more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  {9)(A)  and  (10)  and 
17  CFR  200.402(a)  (4),  (8),  (9){i)  and  (10). 

Chairman  Shad  and  Commissioners 
Treadway.  Cox  and  Peters  voted  to 
consider  the  items  listed  for  the  closed 
meetings  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
November  27, 1984.  at  10:00  a.m..  will  be: 

Formal  order  of  investigation. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Freedom  of  Information  Act  requests. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Thursday, 
November  29, 1984,  following  the  3:15 
p.m.  open  meeting,  will  be: 

Oral  argument  discussions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday, 
November  27, 1984,  at  2:30  p.m.,  will  be: 

1.  Consideration  of  whether  to  propose  for 
public  comment  an  amendment  to  General 
Instruction  D  to  Form  13F  which  would 
simplify  procedures  for  managers  requesting 
confidential  treatment  for  open  risk  arbitrage 
positions.  For  further  information,  please 
contact  Susan  P.  Hart  at  (202)  272-2098. 

2.  Consideration  of  whether  to  issue  a 
release  adopting  an  industry  guide  and  rules 
relating  to  disclosures  about  reserves  and 
reserving  practices  of  property-casualty 
insurance  underwriters.  For  further 
information,  please  contact  Dorothy  Walker 
or  Jeremiah  Harrington  at  (202)  272-2130. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday. 
November  29. 1984,  at  2:30  p.m.,  will  be: 

Oral  argument  in  an  appeal  by  Bruce  Paul 
from  the  decision  of  an  administrative  law 
judge.  For  further  information,  please  contact 
William  S.  Stem  at  (202)  272-7400. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
November  29. 1984.  at  3:15  p.m.,  will  be: 

Oral  argument  in  an  appeal  by  Hammon 
Capital  Management  Corporation,  a 


registered  investment  adviser,  and  Gabe 
Hammon.  its  president,  from  the  decision  of 
an  administrative  law  judge.  For  further 
information,  please  contact  Herbert  V.  Efron 
at  (202)  272-7400. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  it 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  DaVid 
Powers  (202)  272-2091. 
Shirley  E.  HoIIis, 
Acting  Secretary. 
November  21, 1984. 

|FR  Doc  84-311S2  Filed  11-Z3-84: 12:39  p.m.| 
MLUNO  CODE  MIO-OI-H 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

FEDERAL  REGISTER  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  49  FR  44974 

(11-13-84). 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  10.00  a.m..  Wednesday. 

November  28. 1984. 

CHANGES  IN  THE  MEETING:  Addition  of 

agenda  items  as  follows: 

2.  Investigation  751-TA-9  (Drycleaning  ' 
Machinery  From  West  Germany) — briefing 
and  vote.  I 

3.  Service  Awards  Recognition. 

In  conformity  with  19  CFR  201.37(b). 
Commissioners  Stem,  Liebeler,  Eckes 
and  Lodwick  determined  by  unanimous 
vote  that  Commission  business  requires 
the  change  in  subject  matter  by  addition 
of  the  agenda  items,  affirmed  that  no 
earlier  announcement  of  the  addition  to 
the  agenda  was  possible,  and  directed    , 
the  issuance  of  this  notice  at  the  earliest 
practicable  time.  Commissioner  Rohr 
did  not  participate  in  the  vote.  j 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason,  ! 

Secretary  (202)  523-0161. 

|FR  Doc.  •4-31216  Filed  11-23-64: 4J1  pmj 

mu-iNG  CODE  Tvao-n-m 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

(Docket  Nos.  IRA-20  Tttrougli  tRA-27  and 
IRA-30] 

Hazardous  Materials;  Inconsistency 
Rulings  IR-7  Through  IR-15 

General  Preamble 

I.  Introduction:  The  Materials 
Transportation  Bureau  (MTB) 
announces  rulings  as  to  the  consistency 
of  regulations  or  actions  taken  by  the 
following  States,  local  governments,  or 
political  subdivisions,  with  the 
Hazardous  Materials  Transportation 
Act  (HMTA)  or  the  Hazardous  Materials 
Regulations  (HMR)  adopted  thereunder 
IR-7.  State  of  New  York;  Letter  from 

Governor's  Designated  Representative 
Advising  Suspension  of  Spent  Fuel 
Shipments  (Docket  IRA-20]. 

IR-8.  State  of  Michigan;  Radioactive 
Materials  Transportation  Regulations 
of  the  State  Fire  Safety  Board  and  the 
Department  of  Public  Health  (Docket 
IRA-21). 

IR-9.  State  of  Vermont:  Letter  from 
Governor  Concerning  Highway 
Shipment  of  Spent  Fuel  through 
Vermont  (Docket  IRA-22). 

IR-ia  State  of  New  York;  New  York 
State  Thruway  Authority  Restrictions 
on  the  Transportation  of  Radioactive 
Materials  (Docket  IRA-23). 

IR-11.  State  of  New  York;  Ogdensburg 
Bridge  and  Port  Authority, 
Radioactive  Materials  Transportation 
Rules  (Docket  IRA-24). 

IR-12.  SUte  of  New  York;  St.  Uwrence 
County  Local  Law  Regulating  the 
Transportation  of  Radioactive 
Materials  Through  the  County  (Docket 
IRA-25). 

IR-13.  State  of  New  York;  Thousand 
Islands  Bridge  Authority  Restrictions 
on  the  Transport  of  Radioactive 
Materials  (Docket  IRA-26). 

IR-14.  State  of  New  York;  Jefferson 
County  Local  Legislative  Stipulation 
Regulating  Radioactive  Materials 
Transportation  through  the  County 
(Docket  IRA-27). 

IR-15.  State  of  Vermont:  Rules  for  the 
Transportation  of  Irradiated  Reactor 
Fuel  and  Nuclear  Waste  (Docket  IRA- 
30). 

II.  Applicable  Federal  Requirements: 
Hazardous  Materials  Transportation 
Act  (HMTA)  (49  U.S.C.  1801  et  seq);  and 
the  Hazardous  Materials  Regulation 
(HMR)  (49  CFR  Parts  170-179). 

III.  Issue  Date:  November  20. 1984. 

IV.  General  summary:  Each  ruling 
identified  in  Section  I  above,  represents 
the  opinion  of  the  MTB  concerning 


whether  the  regulations  or  other 
speciHed  actions  of  the  entities 
identified  therein  are  consistent  in 
whole  or  in  part,  with  the  HMTA  or  the 
HMR.  Each  ruling  was  initiated  and  is 
issued  under  49  CFR  107.201-107.209. 

V.  For  further  information  contact: 
Elaine  Economides,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration.  400  Seventh  Street, 
S.W..  Washington,  D.C.  20590. 
(Telephone:  (202)  755-4972). 

VI.  Procedural  summary:  The 
information,  discussion,  and  citations 
provided  in  Sections  I-X  of  this  General 
Preamble  constitute  a  part  of  each  of  the 
nine  Rulings  identified  in  Section  L 
Where  information  or  statements  in  the 
General  Preamble  address  a  specific 
Ruling,  that  information  is  relevant  only 
to  that  Ruling.  This  General  Preamble 
includes  a  discussion  of  statutory 
preemption  under  the  HMTA;  a 
description  of  the  Federal  routing 
regulations:  a  chronology  of  the  events 
leading  up  to  the  issuance  of  these 
inconsistency  rulings;  and  a  brief 
discussion  of  the  comments  received.  It 
is  followed  by  the  nine  inconsistency 
rulings,  each  of  which  represents  a 
separate  administrative  proceeding. 

VII.  General  authority  and  preemption 
under  the  HMTA:  With  certain 
exceptions,  the  HMTA  imposes 
obligations  to  act  only  on  the  Secretary 
of  Transportation.  Obligations  are 
imposed  on  members  of  the  public  only 
by  substantive  regulations  issued  under 
the  HMTA.  Known  as  the  Hazardous 
Materials  Regulations  (HMR),  they  are 
codified  at  49  CFR  Parts  170-179,  and 
mostly  predate  the  HMTA.  The  HMR 
previously  were  authorized  by  the 
Explosives  and  other  Dangerous  Articles 
Act  (18  U.S.C.  831-835).  which  was 
repealed  in  1979  (Pub.  L  96-129, 
November  30, 1979).  The  HMTA  was 
enacted  on  January  3, 1975  and  the  HMR 
were  reissued  under  its  authority, 
effective  January  3, 1977  (41  FR  39175, 
September  9, 1976).  Subsequent 
amendments  to  the  HMR  have  been 
issued  under  the  authority  of  the  HMTA 
and  with  the  preemptive  effect  granted 
by  that  Act. 

The  HMR  apply  to  persons  who  offer 
hazardous  materials  for  transportation 
in  commerce  (shippers),  those  who 
transport  the  materials  in  commerce 
(carriers),  and  those  who  manufacture 
and  retest  the  packagings  and  other 
containers  intended  for  use  in  the 
transportation  of  the  materials  in 
commerce.  The  scope  of  transportation 
activity  affected  includes  the  packaging 
of  shipments  of  hazardous  materials, 
package  markings  (to  show  content)  and 
labeling  (to  show  hazard),  vehicle 
placarding  (to  show  hazard],  handhng 


procedures,  such  as  loading  and 
'  unloading  requirements,  routing,  care  of 
vehicle  and  lading  during  transportation, 
and  the  preparation  and  use  of  shipping 
papers  to  show  the  identity,  hazard 
class  and  amount  of  each  hazardous 
material  being  shipped.  The  HMR  also 
require  carriers  to  report  in  writing  to 
DOT  any  unintentional  release  of  a 
hazardous  material  during 
transportation. 

The  HMTA  at  section  112(a)  (49  U.S.C. 
1811(a))  preempts  ". . .  any  requirement 
of  a  State  or  political  subdivision  therof. 
which  is  inconsistent  with  any 
requirement  set  forth  in  (the  HMTA)  or 
regulations  issued  under  (the  HMTA)." 
This  express  preempting  provision 
makes  it  evident  that  Congress  did  not 
intend  the  HMTA  and  its  regulations  to 
completely  occupy  the  field  of 
transportation  so  as  to  preclude  any 
State  or  local  action.  The  HMTA 
preempts  only  those  State  and  local 
requirements  that  are  "inconsistent." 

Absent  Federal  occupation  of  the 
field,  a  State  may  take  certain  measures, 
in  the  exercise  of  its  police  power,  to 
safeguard  the  health,  safety  and  welfare 
of  its  citizens.  Section  112(a)  of  the 
HMTA  provides  that  such  State  (or 
local)  action  may  not  be  inconsistent 
with  the  HMTA  or  the  regulations 
issued  thereunder.  The  legislative 
history  of  this  provision  indicates  that 
Congress  intended  it  "to  preclude  a 
multiplicity  of  State  and  local 
regulations  and  the  potential  for  varying 
as  well  as  conflicting  regulations  in  the 
area  of  hazardous  materials 
transportation."  (S.  Rep.  No.  1192,  93d 
Cong.  2d  Sess.  37(1974)). 

In  49  CFR  Part  107,  the  Materials 
Transportation  Bureau  (MTB)  has 
published  procedures  which  implement 
the  preemption  language  of  the  HMTA 
by  providing  for  the  issuance  of 
inconsistency  rulings.  At  the  time  that 
these  procedures  were  published,  MTB 
observed  that  "(t]he  determination  as  to 
whether  a  State  or  local  requirement  is 
consistent  or  inconsistent  with  the 
Federal  statute  or  Federal  regulations  is 
traditionally  judicial  in  nature."  (41  FR 
38167,  September  9, 1976).  There  are  two 
principal  reasons  for  providing  an 
administrative  forum  for  such  a 
determination.  First,  an  inconsistency 
ruling  provides  an  alternative  to 
litigation  for  a  determination  of  the 
relationship  between  Federal 
requirements  and  those  of  a  State  or 
political  subdivision  thereof.  Second,  if  a 
State  or  political  subdivision 
requirement  is  found  to  be  inconsistent, 
such  a  finding  provides  the  basis  for 
application  to  the  Secretary  of 
Transportation  for  a  determination  as  to 
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whether  preemption  will  be  waived  (49 
U.S.C.  1611(b):  49  CFR  107.215-107.225). 

Since  these  proceedings  are 
conducted  pursuant  to  the  HMTA,  only 
the  question  of  statutory  preemption  will 
be  considered.  A  Federal  court  may  find 
a  non-Federal  requirement  not 
statutorily  preempted,  but,  nonetheless, 
preempted  by  the  Commerce  Clause  of 
the  U.S.  Constitution  because  of  an 
undue  burden  on  interstate  commerce. 
However,  the  Department  of 
Transportation  does  not  make  such 
determinations. 

Given  the  iudicial  character  of  the 
inconsistency  ruling  proceeding,  MTB 
has  incorporated  into  it  case  law  criteria 
for  determining  the  existence  of 
conflicts: 

(IJ  Whether  compliance  with  both  the 
(non-Federal)  requirement  and  the  Act 
or  the  regulations  issued  under  the  Act 
is  possible:  and 

(2)  The  extent  to  which  the  (non- 
Federal)  requirement  is  an  obstacle  to 
the  accomplishment  and  execution  of 
the  Act  and  the  regulations  issued  under 
the  Act.  (49  CFR  107.209(c)). 

The  first  criterion,  commonly  called 
the  "dual  compliance"  test,  concerns 
those  non-Federal  requirements  which 
are  incongruous  with  Federal 
requirements;  that  is,  compliance  with 
the  non-Federal  requirement  causes  the 
Federal  requirement  to  be  violated,  or 
vice  versa.  The  second  criterion,  the 
"obstacle"  test,  in  a  sense,  subsumes  the 
first  and  concerns  those  non-Federal 
rules  that,  regardless  of  conflict  with  a 
Federal  requirement,  stand  as  "an 
obstacle  to  the  accomplishment  and 
execution  of  the  (HMTA)  and  the 
regulations  issued  under  the  (HMTA)." 
In  determining  whether  a  non-Federal 
requirement  presents  such  an  obstacle, 
it  is  necessary  to  look  at  the  full 
purposes  and  objectives  of  Congress  in 
enacting  the  HMTA  and  the  manner  and 
extent  to  which  those  purposes  and 
objectives  have  been  carried  out  through 
the  MTB's  regulatory  program. 

In  enacting  the  HMTA,  Congress 
recognized  that  the  Department's  efforts 
in  hazardous  materials  transportation 
regulation  lacked  coordination  by  being 
divided  among  the  various 
transportation  modes,  and  lacked 
completeness  because  of  gaps  in  the 
Department's  authority,  most  notably  in 
the  area  of  manufacturing  and 
preparation  of  packagings  used  to 
transport  these  materials.  (S.  Rep.  No. 
1192,  93d  Cong..  2d  Sess.  1-2,  7-9  (1974).) 
In  order  to  "protect  the  Nation 
adequately  against  the  risks  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce"  (49  U.S.C.  1801).  Congress 
consolidated  and  expanded  the 


Department's  regulatory  and 
enforcement  authority. 

There  is  a  longstanding  Federal-State 
relationship  In  the  field  of  highway 
transportation  safety  which  recognizes 
the  legitimacy  of  State  action  taken  to 
protect  persons  and  property  within  the 
State,  even  where  such  action  impacts 
upon  interstate  commerce.  However, 
certain  areas  of  transportation  safety 
demand  a  strong,  predominant  Federal 
role.  In  the  HMTA's  Declaration  of 
Policy  (section  102)  and  in  the  Senate 
Commerce  Committee  language 
reporting  out  what  became  section  112 
of  the  I^dTA,  Congress  indicated  a 
desire  for  uniform  national  standards  in 
the  field  of  hazardous  materials 
transportation  and,  by  enactment  of  the 
HMTA.  gave  the  Department  the 
authority  to  promulgate  such  standards. 
While  the  HMTA  did  not  totally 
preclude  State  or  local  action  in  this 
area,  it  is  the  MTB's  opinion  that 
Congress  intended,  to  the  extent 
possible,  to  make  such  State  or  local 
action  uimecessary.  The 
comprehensiveness  of  the  HMR  severely 
restricts  the  scope  of  historically 
permissible  State  or  local  activity.  The 
nature,  necessity  and  number  of 
hazardous  materials  shipments  make 
uniform  standards  extremely  important. 

There  are  certain  areas  where  the 
need  for  national  uniformity  is  so  crucial 
and  the  scope  of  Federal  regulation  is  so 
pervasive  that  it  is  difficult  to  envision 
any  situation  where  State  or  local 
regulation  would  not  present  an 
obstacle  to  the  accomplishment  and 
execution  of  the  HMTA  and  the 
regulations  issued  thereunder.  Cargo 
containment  systems  is  one  area  where 
the  MTB  believes  this  to  be  true.  The 
HMR  contain  extensive  requirements  for 
the  packagings  necessary  for  safe 
transportation  of  hazardous  materials. 
MTB  has  studied  specific  commodities 
and  determined  what  type  of  container 
must  be  used  to  move  them,  as  well  as, 
where  appropriate,  what  types  of 
accessories  are  required,  what  types  of 
construction  tests  must  be  satisfactorily 
performed,  and  what  other  steps  must 
be  taken  to  ensure  the  integrity  of  the 
container.  Uniform  standards  in  this 
area  ensure  safe,  efficient  interstate 
transportation.  State  and  local    . 
governments  may  not  issue 
requirements  which  differ  from  or  add  to 
Federal  ones  with  regard  to  packaging 
design,  construction  and  equipment  for 
hazardous  materials  shipments  subject 
to  Federal  regulations. 

Another  area  where  MTB  perceives 
the  Federal  role  to  be  exclusive  is  that  of 
hazard  warning  systems,  including  the 
hazard  class  definitions  on  which  these 
systems  are  based.  MTB  has  thoroughly 


considered  this  subject  and  has  issued 
regulations  on  marking  and  labeling  of 
packages  and  placarding  of  vehicles  in 
order  to  communicate  the  hazards  of  the 
materials  contained  therein.  The 
effectiveness  of  these  systems  depends 
to  a  large  degree  on  educating  the 
public,  especially  emergency  response 
personnel.  Recognizing  the  special 
needs  of  emergency  response  personnel, 
MTB  has  developed  and  distributed 
hundreds  of  thousands  of  copies  of  its 
"Hazardous  Materials  Emergency 
Response  Guidebook"  (DOT  P  580a2) 
which  provides  instrucdons.  based  on 
the  hazard  warning  systems,  for  initial 
actions  to  be  taken  in  the  event  of  an 
accident  involving  hazardous  materials 
Among  other  efforts  to  widely 
disseminate  information  on  its  systems. 
MTB  conducts  and  supports  educational 
-programs,  sponsors  demonstration 
projects,  and  distributes  informational 
literature.  Additional,  different  hazard 
warning  requirements  imposed  by 
States  or  localities  detract  from  the 
Federal  systems  and  may  confuse  those 
to  whom  the  Federal  systems  are  meant 
to  impart  information. 

Despite  the  dominant  role  that 
Congress  contemplated  for 
Departmental  standards,  there  are 
certain  aspects  of  hazardous  materials 
transportation  that  are  not  amenable  to 
exclusive  nationwide  regulation.  One 
example  is  traffic  control.  Although  the 
Federal  Government  can  regulate  in 
order  to  establish  certain  national 
standards  promoting  the  safe,  smooth 
flow  of  highway  traffic  maintaining  this 
in  the  face  of  short-term  disruptions  is 
necessarily  a  predominantly  local 
responsibility.  Another  aspect  of 
hazardous  materials  transportation  that 
is  not  amenable  to  effective  nationwide 
regulation  is  the  problem  of  safety 
hazards  which  are  peculiar  to  a  local 
area.  To  the  extent  that  nationwide 
regulations  do  not  adequately  address 
an  identified  safety  hazard  because  of 
unique  local  conditions,  State  or  local 
governments  can  regulate  narrowly  for 
the  purpose  of  eliminating  or  reducing 
the  hazard.  The  mere  claim  of 
uniqueness,  however,  is  insufficient  to 
insulate  a  non-Federal  requirement  from 
the  preemption  provisions  of  the  HMTA. 

Moreover,  even  when  there  is  an 
unquestionably  unique  local  safety 
hazard,  a  State  or  local  government  may 
not  resolve  the  problem  by  effectively 
exporting  it  to  another  jurisdiction. 
[Kasselv.  Consolidated  Freightways, 
450  U.S.  662, 1981.)  For  example,  in  a 
previous  inconsistency  ruling  dealing 
with  a  hazardous  materials  routing  rule 
issued  by  the  City  of  Boston  (IR-3.  46  FR 
18918.  March  26, 1981),  MTB  stated  that 
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consistency  with  the  HMTA  requires  a 
State  or  local  government  to  "act 
through  a  process  that  adequately 
weighs  the  full  consequences  of  its 
routing  choices  and  ensures  the  safety  of 
citizens  in  other  jurisdictions  that  will 
be  affected  by  its  rules."  (46  FR  18922). 

Section  112(b)  of  the  HMTA  (49  U.S.C. 
1811(b)]  authorizes  the  Secretary  of 
Transportation  to  waive  preemption  of 
an  inconsistent  non-Federal  requirement 
upon  finding  that  such  requirement: 

(1)  Affords  an  equal  or  greater  level  of 
protection  to  the  public  than  is  afforded 
by  the  requirements  of  (the  HMTA)  or  of 
regulations  issued  under  (the  HMTA) 
and 

(2)  Does  not  unreasonably  burden 
commerce. 

These  criteria  apply  to  the  question  of 
whether  Federal  preemption  of  an 
inconsistent  non-Federal  rule  should  be 
waived.  They  are  irrelevant  to  the  issue 
of  whether  a  non-Federal  rule  is 
inconsistent.  Therefore,  to  the  extent 
that  comments  submitted  as  part  of  an 
inconsistency  proceeding  address  these 
criteria,  they  are.  as  stated  in  the  notice 
initiating  this  proceeding,  premature  and 
have  not  been  considered  in  the 
development  of  the  nine  rulings 
published  herein. 

VIII.  Federal  routing  regulations:  On 
January  19. 1981.  the  Department  issued 
a  final  rule  entitled.  "Radioactive 
Materials;  Routing  and  Driver  Training 
Requirements,"  commonly  known  by  its 
docket  number,  HM-164.  In  relevant 
part.  HM-164  provided  that  highway 
carriers  of  "large  quantity"  radioactive 
materials  (such  as  spent  nuclear  fuel) 
are  required  to  use  "preferred  routes." 
which  are  defined  as  Interstate  System 
highways  or  alternative  highway  routes 
designated  by  the  States  that  provide  an 
equal  or  greater  level  of  safety  as 
compared  with  the  Interstate  System  (49 
CFR  177.825(b)). 

The  term  "large  quantity '  was 
subsequently  changed  to  "highway  route 
controlled  quantity"  in  a  Final  Rule 
published  on  March  10, 1983  under 
docket  number  HM-169.  The  revision 
was  necessary  to  ensure  the 
compatibility  of  the  HMR  with  the  latest 
revised  international  standards  for 
transport  of  radioactive  materials. 
While  there  are  some  differences 
between  the  old  values  for  "large 
quantity"  and  the  new  values  for 
"highway  route  controlled  quantity",  the 
differences  are  relevant  to  the  following 
inconsistency  rulings  only  insofar  as  the 
challenged  non-Federal  rules  have 
incorporated  by  reference  the  definition 
of  "large  quantity"  in  49  CFR  173.389 
which  was  deleted  by  HM-169.    - 

In  addition  to  the  routing  rules,  HM- 
164  contained  an  Appendix  A  to  Part  177 


of  the  HMR  which  set  forth  the 
Department's  views  regarding  the 
preemptive  effects  of  the  routing  rules. 
The  Appendix  provides  that  the 
Department  generally  regards  State  and 
local  requirements  to  be  inconsistent  if 
they: 

•  Prohibit  the  highway  transport  of 
large  quantity  radioactive  materials 
without  providing  for  an  alternative 
highway  route  for  the  duration  of  the 
prohibition; 

•  Require  additional  or  special 
personnel,  equipment,  or  escort; 

•  Require  additional  or  different 
shipping  paper  entries,  placards,  or 
other  hazard  warning  devices: 

•  Require  filing  route  plans  or  other 
documents  containing  information  that 
is  specific  to  individual  shipments; 

•  Require  prenotification; 

•  Require  accident  or  incident 
reporting  other  than  as  immediately 
necessary  for  emergency  assistance;  or 

•  Unnecessarily  delay  transportation. 
Appendix  A  is  not  a  regulation  which 

imposes  obligations  to  act.  It  is  the 
Department's  interpretation  of  the 
general  premptive  effect  of  its  regulation 
on  State  and  local  requirements.  It  was 
not  intended  to  replace  the  two-prong 
test  for  determining  the  inconsistency  of 
an  existing  State  or  local  rule.  Rather,  it 
was  intended  to  advise  State  and  local 
governments  contemplating  rulemaking 
action  as  to  the  likelihood  of  such 
actions  being  deemed  inconsistent. 
Therefore,  while  references  to  Appendix 
A  are  not  determinative  in  these  rulings, 
they  serve  to  illustrate  the  basis  for  the 
Departmental  policy  set  forth  therein. 

IX.  Background  and  chronology: 
Nuclear  Assurance  Corporation  (NAC), 
under  a  contract  with  Atomic  Energy  of 
Canada,  Ltd.  (AECL).  arranges  for  the 
transportation  of  spent  nuclear  fuel  from 
Chalk  River,  Ontario,  to  a  U.S. 
Department  of  Energy  (DOE)  facility  at 
Savannah  River.  South  Carolina.  AECL 
has  a  contract  with  DOE  for 
reprocessing  nuclear  fuel  which  is  part 
of  an  overall  agreement  between  the 
United  States  and  Canada  for  the 
assured  supply  of  enriched  uranium  for 
Canadian  research  reactors.  In  the 
process  of  arranging  for  the 
transportation  of  spent  fuel,  NAC  has 
encountered  a  variety  of  State  and  local 
transportation  regulations  which  have 
impacted  its  routing  options. 

NAC's  description  of  these  regulations 
and  their  impacts  is  as  follows: 

Until  1979,  the  spent  fuel  was  shipped 
to  the  DOE  reprocessing  facility  by  truck 
entering  the  U.S.  by  way  of  the 
Ogdensburg  (NY)  Bridge  across  the  St. 
Lawrence  River.  In  1980.  the  Ogdensburg 
Bridge  and  Port  Authority  adopted  rules 
and  regulations  which  banned 


shipments  of  radioactive  materials. 
Concurrently,  St.  Lawrence  County,  at 
the  foot  of  the  bridge,  enacted  a  ban  on 
commercial  spent  fuel  shipments.  The 
bridge  authority  has  since  amended  its 
rules  to  incorporate  the  provisions  of  the 
St.  Lawrence  County  Law. 

Subsequently,  in  1981  and  1982,  NAC 
requested  and  received  Nuclear 
Regulatory  Commission  (NRC)  approval 
for  five  routes  entering  the  U.S.  in 
Michigan,  New  York  and  Vermont.  After 
the  Michigan  route  was  approved,  rules 
governing  the  transportation  of 
radioactive  materials  were  adopted  by 
both  the  Michigan  State  Fire  Safety 
Board  and  Department  of  Public  Health. 
NAC  alleges  that  the  rules  established 
packaging,  planning,  information  and 
equipment  requirements  more  stringent 
than  those  required  by  Federal  agencies 
for  spent  fuel  shipments.  Moreover, 
NAC  asserts  that  the  net  effect  of  the 
Michigan  requirements  was  to  prevent 
spent  fuel  shipments  from  entering 
Michigan  by  way  of  the  approved 
routes. 

As  a  result  of  the  Michigan 
requirements,  a  ban  by  the  New  York 
Thruway  Authority,  and  a  permit 
requirement  based  on  substantial 
insurance  coverage  imposed  by  the 
Thousand  Islands  Bridge  Authority  and 
incorporated  in  a  Jefferson  County  (NY) 
Resolution  on  regulating  the  transport  of 
radioactive  materials,  NAC  turned  to  the 
use  of  a  land  crossing  in  Vermont.  This 
route  was  used  without  incident  for 
eight  of  eleven  planned  shipments. 
However,  when  confidential  information 
regarding  transport  schedules  was 
released,  the  Governor  of  Vermont 
called  upon  NAC  to  interrupt  the  series 
of  shipments  in  order  to  preclude 
possible  civil  action.  Shortly  thereafter, 
NAC  was  notified  by  the  Governor  that 
Vermont  did  not  intend  to  permit  further 
through  shipments  of  spent  fuel  "until 
such  time  as  the  responsible  Federal 
agencies  establish(ed)  and  enforce(d)  a 
uniform  national  policy  regarding  such 
shipments." 

Following  the  prohibition  in  Vermont, 
NAC  established  a  sixth  route  through 
New  York.  This  route  was  intended  to  . 
accomplish  the  remaining  three 
shipments  in  the  series.  Prior  to  NAC's 
use  of  this  route,  however,  the  Governor 
of  New  York  directed  his  representative 
to  send  a  notice  advising  NAC  to 
suspend  spent  fuel  shipments  through 
New  York  "pending  development  of  a 
policy  applied  uniformly,  nationwide, 
covering  transportation  of  radioactive 
materials." 

As  a  result  of  the  actions  described 
above,  NAC  was  forced  to  halt 
shipments  of  spent  fuel  from  Canada. 
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Therefore,  in  October  of  1982.  NAC  filed 
separate  applications  for  inconsistency 
rulings  seeking  preemption  of:  (1)  the 
regulations  of  the  Michigan  State  Fire 
Safety  Board  and  Department  of  Public 
Health  affecting  radioactive  materials 
transportation;  (2)  the  radioactive 
materials  transportation  ban  on  the  New 
York  State  Thruway;  (3)  the  suspension 
order  issued  by  letter  of  the  Governor  of 
Vermont;  and  (4)  the  suspension  order 
issued  by  letter  of  the  representative  of 
the  Governor  of  New  York. 

NAC  did  not  seek  inconsistency 
rulings'with  regard  to  the  applicable 
regulations  of  the  Ogdensburg  Bridge 
and  Port  Authority,  St.  Lawrence 
County,  the  Thousand  Islands  Bridge 
Authority,  or  Jefferson  County. 
However,  the  aggregate  effect  of  all  ^ 
these  regulations  has  been  to 
significantly  affect  the  ability  of  carriers, 
such  as  NAC  to  transport  radioactive 
materials  in  accordance  with  the 
nationally  uniform  system  of  highway 
routing  which  the  Department  sought  to 
achieve  by  promulgation  of  regulations 
under  HM-164.  llierefore,  the 
Department  has  elected,  in  accordance 
with  49  CFR  107 .209(b),  to  consider  the 
issue  of  inconsistency  with  regard  to 
these  regulations,  notwithstanding  that 
application  for  a  ruling  has  not  been 
filed  under  49  CFR  107.203.  Under  the 
same  authority,  the  Department  initiated 
a  ninth  inconsistency  proceeding 
concerning  the  radioactive  materials 
transportation  regulations  which  the 
Vermont  Agency  of  Transportation 
adopted  shortly  after  initiation  of  the 
above-described  proceedings. 

X.  Public  comment:  A  public  notice 
and  invitation  to  comment  on  Docket 
No8.  IRA-20  through  IRA-27  was 
published  in  the  Federal  Register  on 
May  12. 1983  (48  FR  21496).  A  similar 
notice  inviting  comment  on  Docket  No. 
IRA-30  and  reopening  the  comment 
period  on  the  other  eight  dockets  was 
published  on  August  4. 1983  (48  FR 
35550).  Comments  were  received  from 
twenty  parties  including  Federal,  State 
and  local  government  agencies,  private 
industry,  public  interest  groups  and 
private  citizens.  Where  appropriate  in 
IR's  7-15,  these  comments  as  well  as 
prior  administrative  decisions  are 
discussed. 

Although  the  above-described 
invitations  for  comment  repeatedly 
directed  that  comments  be  restricted  to 
the  stated  issues,  many  commenters 
chose  to  ignore  the  question  of 
inconsistency,  or  to  touch  upon  it  only 
tangentially.  Such  comments  contained 
lengthy,  but  irrelevant,  discourses  on 
either  the  need  to  ensure  the  free  flow  of 
interstate  commerce  without  regard  to 


the  role  of  State  and  local  governments, 
or  the  need  to  suspend  all  transportation 
of  radioactive  materials  until  the 
allegedly  inadequate  Federal  safety 
standards  are  revised.  Those  comments 
which  addressed  only  the  question  of 
interstate  canunerce  ignored  the 
essential  question  of  the  proper  role  of 
State  and  local  governments  in 
hazardous  materials  transportation 
safety  which  the  two-prong  test  is 
designed  to  address.  Since  the  HMTA 
does  not  preclude  all  State  and  local 
actions,  but  only  those  which  are 
inconsistent  comments  which  failed  to 
address  the  issue  of  State  and  local 
government  action  are  necessarily 
irrelevant  and  have  not  been  considered 
in  these  proceedings.  Those  comments 
which  took  issue  with  the  adequacy  of 
the  Federal  safety  standards  ignored  the 
fundamental  purpose  of  these 
proceedings,  that  is,  the  determination 
of  whether  certain  identified  State  and 
local  requirements  are  inconsistent  with 
the  Federal  regulations  now  in  effect. 
Concern  over  the  adequacy  of  existing 
Federal  regulations  may  be  properly 
expressed  through  the  Department's 
established  procedures  for  submission 
of  petitions  for  rulemaking  (49  CFR 
106.31).  Inconsistency  ruling  proceedings 
are  not  the  appropriate  forum  for 
consideration  of  such  matters. 
Therefore,  comments  concerning  the 
adequacy  of  the  Federal  regulations  now 
in  effect  are  irrelevant  to  these 
proceedings  and  have  not  been 
considered^ 

Issued  in  Washington.  D.C.  on  November 
20,1984. 
Alan  L  Roberts. 

Associate  Director,  Office  of  Hazardous 
Materials  Regulation.  Materials 
Transportation  Bureau. 

Inconsistency  Ruling  IR-7-^ew  York 
State;  Letter  From  Governor's 
Designated  Representative  Advising 
Suspension  of  Spent  Fuel  Shipments 

Applicant-  Nuclear  Assurance 
Corporation  (IRA-20). 

Non-Federal  rule  affected:  Letter 
dated  October  7, 1982,  from  the  New 
York  Governor's  Designated 
Representative  advising  Nuclear 
Assurance  Corporation  to  suspend 
certain  proposed  shipments  of  spent 
nuclear  fuel. 

Mode  affected:  Highway. 

Ruling:  The  letter  from  the  Governor's 
Designated  Representative  dated 
October  7. 1982,  constitutes  a  State 
requirement.  It  is  not  found  to  be 
inconsistent  with  the  HMTA  or  die 
regulations  issued  thereunder. 


/.  Background 

By  letter  dated  October  8, 1982. 
Nuclear  Assurrance  Corporation  (NAC) 
applied  for  an  administrative  ruHng  on 
the  question  of  wrhether  a  letter  issued 
by  the  Designated  Representative  of  die 
Governor  of  New  Yoik  constitutes  a 
State  order  which  is  inconsistent  with 
the  Hazardous  Materials  Transportation 
Act  (HMTA)  or  the  Hazardous  Materials 
Regulations  (HMR)  issued  thereunder 
and.  therefore,  preempted  pursuant  to  49 
U.S.C  1811(a).  The  complete  text  of  the 
letter  is  as  follows: 

October  7, 1982. 

Nuclear  Assurance  Corporation. 
24  Executive  Park  West,  Atlanta  Georgia 
30329 
You  are  hereby  advised  to  suspeod 
proposed  shipments  of  spent  fuel  rods 
throogh  New  York  State  from  Chalk  River. 
Canada  via  two  non-interstate  routes  in  the 
urban  areas  of  Albany-Schenectady-Troy  and 
Binghampton  pending  development  of  a 
policy  applied  uniformly,  nationwide, 
covering  transportation  of  radioactiTe 
materials. 

[Signwil 

Donald  A.  DeVito. 

Governor's  Designated  Representatve. 

NAC  contended  that  die  requiremenU 
imposed  by  the  Governor's  Designated 
Representative  were  inconsistent  with 
the  intent  and  language  of  both  the 
HMTA  and  the  HMR.  Specific  reference 
was  made  to  certain  sections  of  the 
HMR  which  deal  with  highway  routing 
of  radioactive  materials. 

Pursuant  to  49  CFR  107.205(a).  die 
Governor's  Designated  Representative 
submitted  comments  on  behalf  of  the 
State  of  New  York  regarding  NAC's 
application  for  an  inconsistency  ruling. 
"Hie  State  contended  that  its  position 
was  fully  consistent  with  the  HMTA  and 
the  HMR. 

//.  Analysis 

A.  Is  the  Letter  From  the  Governor's 
Designated  Representative  a  State 
Requirement? 

Under  section  112(a)  of  the  HMTA 
any  State  requirement  which  is 
inconsistent  with  the  HMTA  or  the 
regulations  issued  thereimder  is 
preempted.  Before  one  can  reach  the 
question  of  inconsistency,  it  is  first 
necessary  to  determine  whether  the 
alleged  conflict  involves  a  State 
requirement. 

The  Governor's  Designated 
Representative  is  the  individual  who  is 
authorized  to  receive  advance 
notification  of  nuclear  waste  shipments 
through  the  State  of  New  York  (10  CFR 
73.37(f)).  In  die  instant  case.  NAC 
provided  the  Governor's  Designated 
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Representative  with  advance 
notification  of  certain  spent  fuel 
shipments.  Responding  to  this  advance 
notification,  on  October  7. 1982.  the 
Governor's  Designated  Representative 
issued  the  letter  quoted  above  advising 
NAC  to  suspend  proposed  shipments  via 
the  specified  non-Interstate  routes 
which  NAC  had  intended  to  use. 
By  telex  of  the  same  date,  the 
Governor  of  New  York  informed  the  U.S. 
Secretary  of  Transportation  that  New 
York  considered  the  proposed  shipments 
to  be  in  conflict  with  Federal  regulations 
and  that  the  notification  to  NAC  to 
suspend  the  shipments  had  been  made 
on  his  authorization. 

By  letter  dated  November  9, 1982,  the 
Governor's  Designated  Representative 
submitted  a  response  to  NAC's 
apphcation  for  an  inconsistency  ruling 
in  which  reference  was  made  to  "the 
October  7, 1982  New  York  State  Order 
suspending  proposed  shipments  of  spent 
fuel  rods  through  New  York  State  from 
Chalk  River,  Canada  via  non-interstate 
routes."  (Emphasis  added.) 

It  is  clear  from  the  foregoing  that  the 
State  intended,  by  issuance  of  the 
October  7  letter,  to  order  NAC  to 
suspend  the  proposed  shipments.  It  is 
equally  clear,  as  one  commenter  pointed 
out  that  NACs  failure  to  comply  with 
the  letter  would  likely  result  in 
sanctions  imposed  by  the  State. 

In  addition  to  New  York's  intent  that 
the  letter  constitute  a  "State  Order",  the 
letter  must  also  be  considered  such  by 
the  provisions  of  the  HMR.  In  Appendix 
A  to  49  CFR,  Part  177.  a  "routing  rule"  is 
defined  as  "any  action  which  e^ectively 
redirects  or  otherwise  significantly 
restricts  or  delays  the  movement  by 
public  highway  of  motor  vehicles 
containing  hazardous  materials,  and 
which  applies  because  of  the  hazardous 
nature  of  the  cargo.'  The  letter  from  the 
Governor's  Designated  Representative 
effectively  restricts  the  movement  by 
pubhc  highway  of  motor  vehicles 
containing  a  specific  hazardous  material 
and  was  issued  because  of  the 
hazardous  nature  of  that  material.  Thus, 
the  letter  satisfies  the  HMR's  definition 
of  a  State  routing  rule. 

On  the  basis  of  the  foregoing.  I 
conclude  that  the  letter  hx)m  the 
Governor's  Designated  Representative  is 
a  State  requirement  within  the  meaning 
of  the  HMTA. 

B.  Is  the  State  Requirement 
Inconsistent? 

(1)  Dual  Compliance  Test  The  State 
requirement  under  consideration  bi  this 
docket  amounts  to  a  ban  on  the  use  of 
two  non-Interstate  highways  for 
transporting  spent  nuclear  fuel.  As 
described  in  the  Preamble,  the  HMR 


require  motor  carriers  of  spent  nuclear 
fuel  to  operate  over  "preferred  routes", 
i.e..  an  Interstate  System  highway  for 
which  an  alternative  route  has  not  been 
designated  or  a  State-designated 
alternate  route.  {49  CFR  177.825(b).)  New 
York  has  not  designated  any  alternate 
preferred  routes.  Thus,  on  its  face,  the  - 
State's  refusal  to  allow  spent  fuel 
shipments  on  non-Interstate  routes 
would  appear  to  be  consistent  with  the 
Federal  rule,  since  the  Federal 
requirement  prescribing  use  of  an 
Interstate  highway  may  be  met  without 
conflicting  with  the  State  requirement 
prohibiting  use  of  the  non-Interstate 
highway. 

In  support  of  its  contention  that  the 
State  requirement  is  inconsistent,  NAC 
has  offered  a  number  of  arguments 
based  on  the  exceptions  to  the  use  of 
preferred  routes  contained  in  the  HMR. 
NAC  first  cites  49  CFR  177.825(a)  which 
states: 

(a)  The  carrier  shall  ensure  that  any  motor 
vehicle  which  contains  a  radioactive  material 
for  which  placarding  is  required  is  operated 
on  routes  that  minimize  radiological  risk.  .  .  . 
This  requirement  does  not  apply  when — 

(1)  There  is  only  one  practicable  highway 
route  available,  considering  operating 
necessity  and  safety,  or 

(2)  The  motor  vehicle  is  operated  on  a 
preferred  highway .... 

Relying  on  9  177.825(a)(1),  NAC 
argues  that,  because  of  the  New  York 
State  Thruway's  ban  on  spent  fuel 
transportation,  the  proposed  route  is  the 
only  "practicable  highway  route 
available,  considering  operating 
necessity  and  safety." 

The  proposed  route  involves  entering 
New  York  State  at  Champlain  via 
Interstate  87  and  proceeding  south  to 
Albany.  Because  1-87  south  of  Albany  is 
part  of  the  New  York  State  Thruway. 
which  bans  spent  nuclear  fuel 
shipments.  NAC  proposed  to  travel 
approximately  ten  miles  on  a  non- 
Interstate  route  in  order  to  connect  from 
Interstate  87  to  Interstate  88.  The 
proposed  route  would  then  follow 
Interstate  88  west  to  Binghamton  where 
avoidance  of  the  Thruway  would  once 
again  necessitate  travel  over  a  non- 
Interstate  route  for  approximately 
fourteen  miles  to  access  Interstate  81 
and  proceed  south  into  Pennsylvania. 

Section  177.825(a)  applies  to  all  motor 
vehicles  carrying  radioactive  material 
for  which  placarding  is  required.  Not  all 
placarded  shipments  contain  highway 
route  controlled  quantity  radioactive 
materials  (as  defined  in  49  CFR 
173.403(1)).  Those  which  do,  such  as 
carriers  of  spent  nuclear  fuel,  are 
required  by  8  177.825(b)  to  operate  over 
preferred  routes  except  in  the  case  of 
certain  allowable  deviations.  NAC 


contends  that  such  a  deviation  is 
allowable  in  the  instant  case  and  cites 
S  177.825(b)(2)(iii): 

b.  *  •  * 

(2)  When  a  deviation  from  a  preferred 
route  is  necessary  (including  emergency 
deviation,  to  the  extent  time  permits),  routes 
shall  l>e  selected  in  accordance  with 
paragraph  (a)  of  this  section.  A  motor  vehicle 
may  deviate  h^m  a  preferred  route  under  any 
of  the  following  circumstances: 

(ii)  •  •  • 

(iii)  To  the  extent  necessary  to  pick  up, 
deliver  or  transfer  a  highway  route  controlled 
quantity  package  of  radioactive  materials. 

The  threshold  question,  of  course,  is 
whether  NAC's  proposed  deviations  are 
necessary.  NAC  contends  that  they  are 
necessary  if  it  is  to  deliver  the  shipment 
from  Chalk  River,  Ontario,  to  Savannah 
River,  South  Carolina,  while  complying 
with  both  the  Federal  requirement  that  it 
operate  "over  preferred  routes  selected 
to  reduce  time  in  transit"  (49  CFR 
177.825(b))  and  the  State  requirement 
that  it  not  operate  over  the  New  York 
State  Thruway.  The  State  contends  that 
the  deviation  is  not  necessary  because 
another  route  exists  which  is  entirely 
Interstate.  The  referenced  route  involves 
entering  Vermont  via  Interstate  91  and 
proceeding  south  through  Vermont. 
Massachusetts  and  Connecticut  to 
access  Interstate  84  in  New  York.  (NAC 
had  used  this  route  in  the  past  but 
ceased  use  upon  receipt  of  a  letter  from 
the  Governor  of  Vermont  advising 
suspension  of  the  shipments.  That  letter 
is  the  subject  of  Inconsistency  Ruling 
IR-9  published  herewith.) 

Both  arguments  are  flawed  by  reliance 
on  the  same  assumption,  to  wit,  that  the 
New  York  State  Thruway  ban  on  spent 
fuel  shipments  is  a  valid  restriction.  As 
demonstrated  in  Inconsistency  Ruling 
IR-10  published  herewith,  the  restriction 
is  inconsistent  with  the  pafTA  and, 
therefore,  preempted.  Since  the 
Thruway  ban  is  preempted,  there  is  no     ' 
necessity  to  redirect  spent  fuel 
shipments  either  onto  non-Interstate 
routes  in  New  York  or  onto  Interstate 
routes  in  other  states.  And  since  the 
deviation  is  not  necessary,  NAC  may 
not  select  a  route  in  accordance  with 
fi  177.825(a)(1). 

Finally.  NAC  cites  section  III  of 
Appendix  A  to  Part  177  which  states: 

A  State  routing  rule  which  applies  to  large 
quantity  radioactive  materials  is  inconsistent 
with  Part  177  if— 

1.  It  prohibits  transportation  of  large 
quantity  radioactive  materials  by  highway 
between  any  two  points  without  providing  an 
alternate  route  for  the  duration  of  the 
prohibition:  , 
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The  State  requirement  under 
consideration  does  not  prohibit  the 
transportation  of  spent  fuel  between  two 
points.  It  merely  underscores  the 
Federal  rule  that  such  transportation 
shall  take  place  on  preferred  routes. 
There  are  a  number  of  preferred  routes 
in  the  State  of  New  York.  As  a  practical 
matter,  these  routes  were  closed  to  NAC 
by  a  variety  of  State  and  local 
restrictions  and  NAC  properly  chose  to 
comply  with  these  restrictions  pending 
determination  of  their  inconsistency. 
The  de  facto  closure  of  the  preferred 
routes,  however,  is  not  resolved  by 
abandoning  the  Federal  rule  requiring 
their  use.  but  by  determining  the  validity 
of  the  State/local  restrictions  involved. 

On  the  basis  of  the  foregoing,  I  find 
that  no  incongruity  exists  between  the 
subject  State  order  and  the  Federal  rules 
on  highway  routing  of  radioactive 
materials.  Not  only  is  it  possible  to 
comply  with  both  rules,  but  the  State 
rule,  is,  in  effect,  an  order  to  comply 
with  the  Federal  rule.  I,  therefore,  find 
that,  under  the  dual  compliance  test,  no 
inconsistency  exists  between  the  State 
and  Federal  requirements. 

(2)  Obstacle  Test.  In  view  of  my 
previous  finding  that  the  State  rule 
under  consideration  in  this  proceeding 
amounts  to  a  requirement  that  the 
Federal  rule  be  complied  with,  I  find 
that  it  presents  no  impediment  to  the 
accomplishment  and  execution  of  the 
HMTA  or  the  regulations  issued 
thereunder. 

///.  Ruling 

For  the  foregoing  reasons,  I  find  that 
the  letter  of  October  7, 1982,  from  the 
Designated  Representative  of  the 
Governor  of  New  York  to  NAC  is  a  State 
requirement  which  is  not  inconsistent 
with  the  HMTA  or  the  regulations 
issued  thereunder. 

Any  appeal  to  this  ruling  must  be  filed 
within  thirty  days  of  service  in 
accordance  with  49  CFR  107.211. 

Issued  in  Washington,  DC,  on  November 
20.1984. 
Alan  I.  Roberts, 

Associate  Director,  Office  of  Hazardous 
Materials  Regulation,  Materials 
Transportation  Bureau. 

inconsistency  Ruling  IR-8 — State  of 
Midiigan;  Radioactive  Materials 
Transportation  Regulations  of  the  State 
Fire  Safety  Board  and  the  Department  of 
Public  Healtli 

Applicant-  Nuclear  Assurance 
Corporation  (IRA-21). 

Non-Federal  rules  affected:  Rules  1-10 
(Sections  R29.551-R29.560)  of  the  Rules 
of  the  Michigan  State  Fire  Safety  Board; 
and  Rules  1-10  (Sections  R325.5801- 


R325.5810)  of  the  Rules  of  the  Michigan 
Department  of  Public  Health. 

Modes  affected:  Highway.  Rail. 
Water. 

Ruling:  Rules  3  through  6  and  sections 
of  Rules  1,  7  and  10  of  the  radioactive 
materials  transportation  regulations  of 
both  the  Michigan  State  Fire  Safety 
Board  and  the  Michigan  Department  of 
Public  Health  are  inconsistent  with  the 
Hazardous  Materials  Transportation 
Act  (HMTA)  and  the  Hazardous 
Materials  Regulations  (HMR)  issued 
thereunder  and.  therefore,  preempted  in 
accordance  with  49  U.S.C.  1811(a). 

/.  Background 

By  letter  dated  October  13, 1982, 
Nuclear  Assurance  Corporation  (NAC) 
applied  for  an  administrative  ruling  on 
the  question  of  whether  the  radioactive 
materials  transportation  regulations  of  - 
the  State  of  Michigan  are  inconsistent 
with  and  thus  preempted  by  the  HMTA 
or  the  HMR.  The  State  rules  are  codified 
in  two  parallel  sets  of  ten  enumerated 
rules  at  SS  R29.551-R29.560  of  the  State 
Fire  Safety  Board  (SFSB)  Rules  and 
§§  R325.5801-R325.5810  of  the 
Department  of  Public  Health  (DPH) 
Rules. 

NAC  contended  that  the  SFSB  and 
DPH  rules  are  inconsistent  with  the 
HMTA  and  the  HMR  issued  thereunder. 
The  SFSB  and  DPH,  in  a  joint  response 
commenting  on  NACs  application, 
contended  that  their  rules  were 
reasonable  and  necessary  to  ensure 
compliance  with  Federal  and  State 
safety  regulations  and  to  ensure 
adequate  and  timely  emergency 
response. 

//.  Analysis 

This  proceeding  concerns  the 
radioactive  materials  transportation 
regulations  of  the  SFSB  and  DPH.  They 
were  published  in  their  entirety  as 
Appendices  A  and  B  respectively  to  the 
public  notice  and  invitation  to  comment 
which  appeared  in  the  May  12, 1983, 
Federal  Register  (48  FR  21503-21505). 
The  rules  are  considered  in  consecutive 
order  below. 

Rule  1  (SFSB  S  R  29.551:  DPH  S  R 
325.5801) 

Rule  1  sets  forth  a  number  of 
definitions,  none  of  which  were 
challenged  in  NAC's  application. 
However,  in  view  of  MTB's  most  recent 
inconsistency  rulings  regarding  the 
exclusive  Federal  role  in  hazard  class 
definition  (IR-S,  IR-fi),  I  consider  it 
necessary  to  address  the  possible 
inconsistency  of  one  of  the  given 
definitions. 

SFSB  Rule  1(d)  (DPH  Rule  1(e)) 
defines  "radioactive  material"  as 


"irradiated  reactor  fuel  and  radioactive 
wastes  that  are  large  quantity 
radioactive  materials  as  defined  in  49 
CFR  173.389(b)." 

At  the  time  Rule  1  was  adopted, 
i  173.389(b)  of  the  HMR  defined 
"radioactive  material"  as  "any  material 
or  combination  of  materials  which 
spontaneously  emit  ionizing  radiation", 
but  excluding  "material  in  which  the 
estimated  specific  activity  is  not  greater 
than  0.002  microcuries  per  gram  of 
material,  and  in  which  the  radioactivity 
is  essentially  uniformly  distributed". 

By  adoption  of  a  Final  Rule  which 
became  effective  July  1. 1983  (Docket 
No.  HM-ie9;  48  FR  10218),  MTB  deleted 
all  of  §  173.389  and  added  a  new 
Subpart  I  to  Part  173  entitled 
"Radioactive  Materials".  As  defined  in 
S  173.403(y)  "radioactive  material" 
means  "any  material  having  a  specific 
activity  greater  than  0.002  microcuries 
per  gram". 

Clearly,  the  SFSB/DPH  definition  of 
"radioactive  material"  differ 
significantly  from  the  Federal  definition 
now  in  effect. 

In  IR-6,  MTB  gave  notice  that  it 
considered  the  Federal  role  in  the 
definition  of  hazard  classes  to  be 
exclusive: 

The  key  to  hazardous  materials 
transportion  safety  is  precise  communication 
of  risk.  The  proliferation  of  differing  State 
and  local  systems  of  hazard  classification  is 
antithetical  to  a  uniform,  comprehensive 
system  of  hazardous  materials  transportation 
safety  regulation.  This  is  precisely  the 
situation  which  Congress  sought  to  preclude 
when  it  enacted  the  preemption  provision  of 
the  HMTA. 

On  the  basis  of  the  precedent 
established  by  IR-5  and  IR-6, 1  find  the 
definition  of  "radioactive  material"  in 
Rule  1  to  be  inconsistent.  Throughout 
the  remainder  of  this  inconsistency 
ruling,  the  Michigan  rules  are 
interpreted  as  if  the  term  "highway  route 
controlled  quantity  radioactive 
material"  had  been  substituted  for  the 
term  "radioactive  material". 

Rule  2  (SFSB  S  R  29.552;  DPH  S  325.5802) 

Although  their  language  differs,  the 
SFSB  and  DPH  versions  of  Rule  2  have 
essentially  the  same  meaning.  In  both 
cases,  the  rule  enables  the  agency  to 
grant  exemptions  from  the  requirements 
of  the  rules.  NAC  did  not  challenge  this 
rule  and,  since  it  imposes  no  obligation 
to  act,  the  issue  of  inconsistency  does 
not  arises. 

Rule  3  (SFSB  §  R  29.553;  DPH  S  R 
325.5803) 

Rule  3  requires  that  application  for 
approval  to  transport  highway  route 
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controlled  quantity  radioactive  material 
in  Michigan  be  submitted  not  less  than 
15  days  before  the  date  of  planned 
shipment.  The  application  must  be 
submitted  in  duplicate  through  the 
Operations  Division  of  the  State  Police 
for  immediate  forwarding  to  the  SFSB 
and  DHP.  Compliance  with  Rule  3  is  a 
criterion  for  transportation  approval 
under  Rule  5.  Because  the  application 
requirements  are  inextricably  linked 
with  the  approval  process.  Rule  3  is 
considered  together  with  Rule  5  below. 

Rule  4  (SFSB  |  R  29.554;  DPH  §  R 
325.5804} 

Rule  4  sets  forth  communications 
equipment  requir«nents  for  shipments 
of  highway  route  controlled  quantity 
radioactive  material  being  transported 
by  highway,  railway  and  waterway. 
Communications  capability  is  an 
element  of  physical  security,  and 
Appendix  A  to  49  CFR,  Part  177,  seU 
forth  as  Departmental  policy  the  opinion 
that  a  State  transportation  rule  is 
inconsistent  with  Part  177  if  it  conflicts 
with  the  physical  security  of  the  Nuclear 
Regulatory  Commission  (NRC)  at  10 
CFR.  PART  73,  or  equivalent 
requirements  approved  by  MTB.  This  is 
based  on  the  requirement  in  49  CFR 
173.22  that  shippers  of  irradiated  reactor 
fuel  provide  physical  protection  in 
compliance  with  a  plan  established 
under  the  NRC  requirements  or 
equivalent  requirements  approved  by 
MTB.  The  requirements  for  each  mode 
are  addressed  separately  below. 

Highway  Shipments— R\i\e  4  forbids 
the  highway  transportation  of 
radioactive  materials  unless  the 
transporting  vehicle  or  an  escort  vehicle 
"is  equipped  with  continuous  2-way 
communications  by  radiotelephone  or 
other  means  acceptable  to  the  state  fire 
marshal!  with  land-based  stations 
familiar  with,  and  capable  of  assisting 
in"  implementing  emergency  plans.  The 
NRC  regulations  require  shippers 
(whether  by  highway,  rail  or  water)  to 
establish  a  single,  continuously  staffed 
communcations  center  which  shipment 
escorts  are  to  call  at  least  every  two 
hours.  In  addition  to  this  general  NRC 
requirement,  highway  shippers  must 
ensure  that: 

Escorts  have  the  capabilty  of 
communicating  with  the  communicaUons 
center,  local  taw  enforcement  agencies,  and 
one  another,  throu^  the  use  of: 

(i)  A  citizena  band  (CB)  radio  available  in 
the  transport  vehicle  and  in  each  escort 
vehicle: 

(ii)  A  radiotelephone  or  other  NCR- 
approved  equivalent  means  of  two-way  voice 
communications  avaialable  in  the  transport 
vehicle  or  in  an  escort  vehicle  committed  to 
travel  the  entire  route:  and 


(iii)  Citizefla  band  (CB)  radio  and  normal 
local  law  enforcement  agency  radio 
communcations  in  may  local  law  enforcement 
agency  mobile  units  used  for  escort  purposes. 
(10  CFR  73.3(cM3).) 

Since  the  HMR  require  highway 
transporters  to  comply  with  the  NRC 
requirifnenfs  or  their  equivalent 
approved  by  MTB.  these  are  the 
standards  »vith  which  the  SFSB/DHP 
requirements  *vill  be  compared  for 
consistency. 

With  regard  to  the  "dual  compliance" 
test,  I  find  that  compliance  with  the 
Federal  rule  would  place  a  shipper  in 
violation  of  the  State  rule.  The 
communications  equipment  required  by 
the  Federal  rules  is  incapable  of 
ensuring  the  "continuous  two-way 
communications"  required  by  the  State 
rule  because  of  the  existence  of 
radiotelephone  dead  zones.  At  least  one 
commenter  suggested  that  "continuous 
two-way  communications"  may  not,  in 
fact,  be  technologically  possible. 

Even  assuming  that  continuous 
communication  could  be  achieved 
through  the  use  of  spedal  equipment, 
the  Michigan  rule  fails  the  "obstacle" 
test.  MTB  addressed  this  issue  directly 
in  the  section-by-section  analysis  of 
HM-164: 

The  existence  of  State  or  local 
requirements  for  special  equipment  may 
efTective  by  dictate  the  continuous  use  of  the 
equipment  in  all  jurisdictions. Varying 
requirements  between  jurisdictions  pose 
additional  problems  that  may  necessitate 
equipment  changes  and  delays  in  route,  or 
avoidance  of  an  otherwise  desirable  route. 
(46  FR  5314.) 

Were  transporters  required  to  change 
the  means  and/or  frequency  of 
communication  each  time  they  entered  a 
different  jurisdiction,  the  overall 
reliability  of  the  communication  system 
would  be  seriously  jeopardized.  Thus, 
shipments  would  be  subject,  not  only  to 
the  minor  delays  inherent  in  system 
changeover,  but  also  to  potentially 
signiHcant  delays  necessary  to  restore 
communications  capability.  It  is 
axiomatic  that  equipment  chunges  pose 
a  greater  risk  of  system  breakdown  than 
does  maintenance  of  a  single  system. 
And  an  increased  risk  of 
communications  breakdown  constitutes 
a  serious  degradation  of  physical 
protection  safeguards.  The  SFSB/DPH 
rule,  therefore,  impedes  the 
Congressional  purposes  of  increased 
safety  and  regulatory  uniformity  which 
underlay  enactment  of  the  HMTA. 

Rail  Shipments — For  rail  shipments  of 
radioactive  materials.  Rule  4  requires 
the  transporting  vehicle  to  be  "equipped 
with  communications  equipment 
acceptable  to  the  State  fire  marshal." 


The  NRC  regulations  for  rail  shipments 
require  that: 

F.scorts  have  the  capability  of 
communicating  with  the  communications 
center  and  hjcal  law  enforcement  agencies 
through  the  use  of  a  radiotelephone,  or  other 
NRC-approved  equivalent  means  of  two-way 
voice  communications,  which  shall  be 
available  on  the  train.  (10  CFR  73J7(dM3).) 

Since  Rule  4  provides  no  indication  of 
the  minimum  level  of  communications 
capability  which  would  be  acceptable  to 
the  State  fire  marshal,  it  is  not  possible 
to  determine  whether  compliance  is 
possible  with  both  the  Federal  and  State 
rule.  I  am.  therefore,  unable  to  make  a 
Hnding  under  the  "dual  compliance" 
test. 

Under  the  "obstacle"  test,  however,  it 
is  possible  to  reach  a  definite 
conclusion.  As  shown  above.  State  rules 
requiring  special  equipment  pose  an 
obstacle  to  the  two  major  Congressional 
purposes  underiying  the  HMTA.  Even 
greater,  then,  is  the  obstacle  posed  by  a 
State  rule  which  sets  no  specific 
requirements  but  leaves  the  matter 
wholly  to  the  discretion  of  a  State 
official.  For  this  reason  and  those  stated 
in  the  discussion  of  highway  shipments 
supra,  the  Rule  4  equipment 
requirements  for  rail  shipments 
constitute  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA. 

Water  Shipments — Rule  4  sets  the 
same  standards  for  water  as  for  rail 
shipments,  i.e.  that  the  vessel  be 
"equipped  with  communications 
equipment  acceptable  to  the  State  fire 
marshal."  The  NRC  regulations  for 
shipments  by  vessel  require  that: 

Escorts  have  the  capability  of 
communicating  with  the  communications 
center  and  local  law  enforcement  agencies 
through  the  use  of  a  radiotelephone,  or  other 
NRC-approved  equivalent  means  of  two-way 
voice  communications.  (10  CFR  73.37(e)(3).) 

As  was  discussed  in  connection  with 
rail  shipments  supra,  a  State  rule  which 
grants  an  official  discretionary  authority 
to  set  equipment  requirements  for 
carriers  engaged  in  interstate  commerce 
is  inconsistent  with  the  dual  objectives 
Congress  sought  to  achieve  by  enacting 
the  HMTA. 

Rule  5  (SFSB  §  29.555;  DPH  §  R  325.5805) 

Rule  5  sets  forth  the  criteria  for  SFSB 
and  DPH  approval  of  applications  to 
transport  highway  route  controlled 
quantity  radioactive  material  in 
Michigan.  Since  the  rule  prohibits 
transportation  of  radioactive  materials 
without  the  written  approval  of  both  the 
DPH  and  the  State  fire  marshal,  it 
constitutes  a  routing  rule  in  the  form  of  a 
permit  requirement. 
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Section  II  of  Appendix  A  to  49  CFR, 
Part  177,  defines  "routing  rule"  as 
follows: 

"Routing  rule"  means  any  action  which 
effectively  redirects  or  otherwise 
significantly  restricts  or  delays  the  movement 
by  public  highway  of  motor  vehicles 
containing  hazardous  materials,  and  which 
applies  because  of  the  hazardous  nature  of 
the  cargo.  Permits,  fees  and  similar 
requirements  are  included  i(  they  have  such 
effects .  .  . 

The  SFSB/DPH  rules  restrict  the 
movement  of  radioactive  material  by 
public  highway  by  denying  access  to 
those  shipments  which  have  not 
obtained  written  approval.  Moreover, 
this  restriction  has  the  effect  (as  in  the 
case  of  NAC)  of  redirecting  such 
shipments  to  other  jurisdictions.  And  the 
rules  apply  because  of  the  nature  of  the 
cargo.  For  these  reasons,  the  SFSB/DPH 
rules  constitute  a  State  routing  rule 
within  the  meaning  of  the  HMR. 

Under  HM-164,  the  Federal  rule 
requires  shipments  of  highway  route 
controlled  quantity  radioactive  material 
to  operate  over  "preferred  routes 
selected  to  reduce  time  in  transit,  except 
that  an  Interstate  System  bypass  or 
beltway  around  a  city  shall  be  used 
when  available."  The  term  "preferred 
route"  is  defined  as  an  Interstate  System 
highway  or  an  alternate  route  selected 
by  a  State  routing  agency  in  accordance 
with  DOT  guidelines.  Because  the  State 
of  Michigan  has  not  applied  these 
guidelines  to  designate  any  alternate 
preferred  routes,  the  preferred  routes  in 
Michigan  are  the  Interstate  System 
highways. 

The  State  and  Federal  rules  having 
been  identified,  the  question  at  issue  is 
whether  the  State  rule  is  consistent. 

(1)  Dual  Compliance  Test.  A  carrier 
which  complied  fully  with  the  SFSB/ 
DPH  rules,  thereby  obtaining  the 
necessary  written  approvals,  could 
transport  highway  route  controlled 
quantity  radioactive  material  via 
preferred  routes  in  Michigan,  and 
thereby  be  in  compliance  with  the 
Federal  requirement  as  well. 
Consequently,  application  of  the  "dual 
compliance"  test  reveals  that  it  is 
physically  possible  for  a  carrier  of  spent 
nuclear  fuel  to  comply  with  both  the 
Federal  and  the  SFSB/DPH  rules. 
Therefore,  those  rules  cannot  be  deemed 
inconsistent  on  the  basis  of  that  test. 

(2)  Obstacle  Test.  Under  the 
"obstacle"  test,  however,  I  reach  a 
different  conclusion. 

MTB  first  addressed  the  issue  of  State 
transportation  permit  requirements  in  an 
inconsistency  ruling  dealing  with  a 
Rhode  Island  regulatioB-gmrerrrihg  the 
transportatioa>»fflquefied  energy  gases. 


(lR-2.  44  FR  75566,  Dec.  20, 1979.)  In  that 
ruling,  it  was  stated  that: 

A  permit  may  serve  several  legitimate 
State  police  power  purposes,  and  the  bare 
requirement .  .  .  that  a  permit  be  applied  for 
and  obtained  is  not  inconsistent  with  federal 
requirements.  However,  a  permit  itself  is 
inextricably  tied  to  what  is  required  in  order 
to  get  it.  Therefore,  the  permit  requirement 
.  .  .  must  be  considered  together  with  the 
application  requirements  ...  (44  FR  at 
75570.1.) 

The  same  reasoning  applies  here. 

Rule  5  sets  forth  several  criteria  which 
must  be  satisfied  before  approval  is 
granted  to  transport  highway  route 
controlled  quantity  radioactive  material  ^ 
in  Michigan.  Each  is.  discussed 
separately  below. 

Rule  5(a)  requires  fulfillment  of  the 
application  requirements  of  Rule  3.  For 
discussion  purposes,  the  application 
requirements  can  be  broken  down  into 
three  categories:  information,  . 
documentation  and  certification. 

Information — Rule  3  requires 
applicants  to  submit  the  following 
information  as  part  of  the  application  to 
transport  highway  route  controlled 
radioactive  material  in  Michigan: 

(a)  The  proposed  route  of  travel,  specifying 
all  of  the  following: 

(i)  Each  road  or  rail  to  be  used  by  route 
number,  name,  or  other  identification. 

(ii)  Each  major  bridge  to  be  traversed. 

(iii)  Each  waterway  to  be  traversed  for 
transport  by  vessel. 

(iv)  The  reasons  for  the  choice  of  the 
proposed  route  of  travel  from  the  site  of 
origin  to  the  receiver  of  the  radioactive 
material,  including  the  designation  of 
alternative  routes  and  the  reasons  for  the 
selection  of  the  proposed  route  and  the 
rejection  of  alternative  routes. 

(b)  The  proposed  means  of  conveyance. 

(c)  The  names,  addresses,  and  emergency 
telephone  numbers  of  the  shipper,  carrier, 
and  receiver  of  the  radioactive  material, 
including  the  individual  to  contact  for  current 
shipment  information. 

(d)  A  description  of  the  shipment  as 
specified  in  the  provisions  of  49  C.F.R. 
S  172.203(d). 

(e)  The  estimated  date  and  time  of  all  of 
the  following,  as  applicable: 

(i)  The  departure  of  the  radioactive 
material  from  the  site  of  origin. 

(ii)  The  arrival  of  the  radioactive  material 
at  the  Michigan  boundary  or  at  its  fmal 
destination  if  the  destination  is  within 
Michigan. 

(iii)  The  departure  of  the  radioactive 
material  from  Michigan. 

With  the  exception  of  Rules  3  (a)(iv),  (b) 
and  (e)(iii),  all  of  the  above  information 
is  required  to  be  provided  in  advance  to 
the  Commanding  Officer  of  the  Michigan 
State  Police  Operations  Division,  who  is 
the  Governor's  Designated 
Representative  for  recent  of  advance 
notification  of  nuclear  waste  shipments. 


The  requirement  is  set  forth  as  part  of 
the  NRC  physical  protection  regulations 
(10  CFR  73.37(f)).  The  NRC  regulations 
were  not  promulgated  under  the  HMTA. 
However,  §  173.22(c)  of  the  HMR 
requires  shippers  of  highway  route 
controlled  quantity  radioactive 
materials  to  comply  with  a  physical 
protection  plan  established  imder  the 
requirements  of  the  NRC  or  equivalents 
approved  by  MTB.  This  section  of  the 
HMR  was  adopted  as  part  of  HM-164.  In 
the  preamble  to  HM-164.  MTB  took 
administrative  notice  of  the  fact  that 
NRC  was  in  the  process  of  establishing 
prenotification  requirements  and  stated: 

Unless  DOT  reaches  and  acts  on  a 
conclusion  that  prenotification  rules  are 
necessary,  l>eyond  those  Congress  has 
directed  NRC  to  impose  on  certain 
radioactive  wastes,  independent  State  and 
local  prenotification  requirements  are  not 
consistent  with  Part  177.  (46  FR  5314,5.) 

The  absence  to  date  of  prenotification 
requirements  in  the  HMR  cannot  be 
construed  as  an  abdication  of  the  field, 
because  MTB  has  taken  several 
administrative  actions  regarding 
prenotification.  In  the  process  of 
promulgating  HM-164,  MTB  received 
numerous  comments  urging  adoption  of 
a  national  prenotification  regiilation.  For 
the  reasons  stated  in  the  preamble  to 
that  rulemaking,  MTB  declmed  to  do  so. 
That  preamble,  which  discussed  the 
Congressional  directive  to  NRC  to 
establish  prenotification  requirements, 
also  described  MTB's  sponsorship  of  a 
study  by  the  Puget  Sound  Council  of 
Governments  (PSCOG)  to  examine  the 
efficacy  of  prenotification  for  certain 
materials.  The  PSCOG  report  has  since 
been  completed  [Analysis  of 
Prenotification:  Hazardous  Materials 
Study,  Final  Report,  May  4. 1981)  and 
was  relied  on  in  an  inconsistency  ruling 
(IR-6,  48  FR  760,  January  6, 1983)  which 
found  a  Covington,  Kentucky, 
prenotification  ordinance  to  be 
inconsistent.  MTB  has  also  sponsored  a 
number  of  emergency  response 
demonstration  projects  involving  State, 
city  and  regional  governments.  Most 
recently,  MTB  awarded  a  contract  to 
Battelle  Northwest  Laboratories  to 
perform  a  comprehensive  evaluation  of 
prenotification.  In  view  of  the  above, 
MTB  has  clearly  demonstrated  its  intent 
to  occupy  the  field  of  prenotification,  to 
the  exclusion  of  requirements  adopted 
by  State  and  local  governments. 

In  its  discussion  of  Rhode  Island's 
permit  application  requirement  in  IR-2, 
MTB  noted  that,  to  the  extent  the  State 
required  the  same  information  as 
appeared  on  the  DOT  shipping  paper, 
the  State  rule  was  redundant  and 
"{r)edundancy  does  not  further 
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transportation  safety  and  represents  the 
type  of  multiplicity  that  the  HMTA 
intended  to  make  unnecessary."  (44  FR 
75571.)  Of  the  above-described 
informatioii  requirements  of  the  SFSB/ 
DPH  rules,  only  one  (Rule  3  (d).  proper 
shipping  description)  is  required  to  be 
shown  on  the  DOT  shipping  papers.  All 
of  the  items  except  (a)(iv),  (b)  and  (c)(iii) 
are  rqnired  by  the  NRC  prenotification 
regulations  which  MTB  has  recognized 
as  currently  providing  an  adequate 
standard  of  national  applicability.  If 
shippers  could  satisfy  both  the  State  and 
tbe  Federal  requirements  by  the  same 
action,  then  the  issue  of  redundancy 
would  not  arise,  for  the  result  would  be 
the  same  as  if  Michigan  had  adopted  the 
Federal  rules.  That  is  not  the  case,  for 
the  SFSB/DPB  rules  require  additional, 
separate  submissions.  To  the  extent  that 
they  require  multiple  submissions  of 
information  which  is  required  by  DOTs 
shipping  paper  regulations  or  which 
other  Federal  regulations  already 
require  to  be  rabmitted  to  the  State,  the 
SFSB/DPH  rules  are  redundant,  do  not 
further  transportation  safety  and 
represent  tbe  type  of  multiplicity  which 
Congress  sought  to  preclude  by  enacting 
tbe  HMTA.  To  the  extent  that  they 
require  transporters  to  provide 
safeguards  information  to  officials  other 
than  the  Governor's  designated 
representative,  the  SFSB/DPH  rules 
create  the  potential  for  conflict  with  the 
Federal  rules  on  physical  security. 
Different  issues  are  raised  by  the 
three  items  of  information  required  by 
the  SFSB/DPH  rules  but  not  by  the 
Federal  rules.  Rule  3(a)(iv)  calls  for  a 
description  and  justification  of  the 
proposed  and  alternate  routes  from 
origin  to  destination,  regardless  of  what 
proportion  of  the  route  involves 
Michigan.  The  logical  inference  drawn 
from  this  requirement  is  that  the  State 
seeks  to  second-guess  carriers'  route 
selections.  The  standards  to  be  used  in 
selecting  highway  routes  for 
transportation  of  radioactive  materials 
are  set  forth  at  49  CFR  177.825.  When 
promulgating  those  rules,  MTB 
recognized  that  States  were  in  a  better 
position  to  know  local  road  conditions. 
Therefore.  HM-154  established  a 
process  by  which  States  could  apply  this 
knowledge  to  designate  alternate  routes 
which  provide  an  equal  or  greater  level 
of  safety  than  Interstate  System 
highways.  Michigan  has  yet  to  avail 
itself  of  this  process.  If  there  are  valid 
safety  reasons  why  certain  preferred 
routes  should  not  be  used  in  Michigan, 
then  it  is  incumbent  on  Michigan  to 
designate  safer  alternative  routes  by 
using  the  process  DOT  has  designed  for 
this  purpose.  State  approval  of  route 


selections  on  a  shipment-by-shipnrent 
basis  completely  undercuts  the  primary 
purpose  of  national  uniformity 
underlying  adoption  of  HM-IM.  Rule 
3(a)(iv).  therefore,  fails  the  "obstacle" 
test  and  is,  accordingly,  inconsistent. 

Rule  3(b)  requires  submission  of  the 
proposed  means  of  conveyance.  This  is 
implicit  in  the  route  selection.  (A 
shipment  which  will  proceed  over 
identified  waterways  is  obviously  not 
being  conveyed  by  train.)  Since  both  the 
State  and  the  Federal  rules  call  for  the 
State  to  receive  a  complete  route 
description,  this  item  is  redundant 
serves  no  safety  purpose  and  merely 
contributes  to  the  type  of  multiplicity 
which  the  HMTA  was  meant  to 
eliminate.  It  therefore  constitutes  an 
obstacle  to  the  Congressional  objective 
of  regulatory  uniformity  underlying  the 
HMTA. 

Rule  3(e)(iii)  requires  submission  of 
the  date  and  time  of  the  shipment's 
departure  from  Michigan.  While  this  is 
not  required  by  the  DOT  shipping  paper 
requirements  or  the  NRC  prenotification 
requirements,  it  is  like  Rule  3(b)  in  that 
it  is  easily  determined  &om  the 
information  which  is  required  to  be 
submitted.  With  knowledge  of  the  time 
of  entry  and  the  routes  and  distances  to 
be  covered,  the  time  of  departure  is 
easily  calculated.  And.  in  the  event  of  a 
schedule  change  of  more  than  six  hours, 
the  NRC  regulations  require  that  the 
State  receive  a  revised  notification. 
Therefore,  like  Rule  3(b),  this  item  is 
redundant,  serves  no  safety  purpose  and 
merely  contributes  to  the  type  of 
multiplicity  which  the  HMTA  was 
meant  to  eliminate.  Accordingly,  it 
constitutes  an  obstacle  to  the 
Congressional  objective  of  regulatory 
uniformity  underying  the  HMTA. 

Documentation — Rule  3  requires 
submission  of  the  following 
documentation  as  part  of  the  application 
for  approval  to  transport  highway  route 
controlled  quantity  radioactive  material 
in  Michigan: 

(g)  Copies  of  any  required  NRC  approval  of 
the  proposed  route  of  travel  and  any  other 
NRC  licensing  action  (pecific  to  the  shipment, 
such  u  an  import  license  or  a' license  to 
transport 

(h)  A  copy  of  the  emergency  plan  for  the 
carrier  which  describes  procedures  to  be 
taken  in  an  emergency  to  eliminate  or 
minimize  the  radiation  exposure  of  the  public. 
The  plan  shall  include  a  provisioD  for 
notification  of  the  state  police  operations 
division  upon  implementation  of  the  plan. 

(i)  For  transport  over  a  major  bridge  or  on  a 
vessel  provisions  to  submit  the  proposed 
recovery  plan  to  the  department  for  approval 
before  beginning  recovery  efforts. 

Rule  3(g)  calls  for  the  submission  of 
copies  of  all  NRC  approvals  and 


licenses  related  to  the  shipment  for 
which  transportation  approval  is  being 
sought.  Presumably,  the  purpose  of  this 
requirement  is  to  enable  the  State  to 
ensure  that  NRC  regulations  have  been 
complied  with.  This  a  valid  concern. 
However,  the  chosen  manner  of 
resolving  this  concern  raises  the 
possibility  of  a  new  kind  of  risk. 
Shipment — specific  information  of  the 
sort  included  in  route  plans  and  licenses 
is  required  to  be  protected  against 
unauthorized  disclosure.  The  NRC 
regulations  (10  CFR  73.21)  set  forth 
specific  requirements  for  the  protection 
of  safeguards  information.  The  H.MR 
impose  physita^^ecurity  requirements 
in  9  177.825(e).  By  requiring  bard  copies 
of  these  documents  to  be  distributed  to 
two  State  agencies,  the  Michigan  rules 
greatly  increase  the  possibility  that  the 
information  contained  therein  will  be 
disclosed  to  an  extent  sufficient  to 
compromise  the  physical  security  of  the 
shipment.  The  assurances  sought  by  the 
State  could  be  obtained  without  the  risk 
of  disclosure  through  the  simple 
expedient  of  contacting  the  NRC  upon 
receipt  of  advance  notification  of  a 
shipment.  The  requirement  contained  in 
Rule  3(g)  adds  to  the  existing  paperwork 
burden  on  radioactive  materials 
transportation,  subjects  applicants  to 
potential  liability  for  violation  of  NRC 
and/or  DOT  regulations  on  protection  of 
safeguards  information,  and  increases 
the  potential  for  outside  interference 
with  shipments.  Since  the  primary 
objective  of  the  HMTA  is  to  protect  the 
Nation  against  the  risks  inherent  in 
hazardous  materials  transportation,  a 
State  rule  which  increases  those  risk 
necessarily  poses  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA. 

Rule  3(h)  calls  for  applicants  to 
develop  and  submit  a  copy  of  a  plan 
describing  procedures  to  be  followed  in 
the  event  of  an  emergency  to  protect  the 
public  from  radiation  exposure. 
Response  to  transportation  emergencies 
is  necessarily  site-specific: 

Although  the  Federal  Government  can 
regulate  in  order  to  avert  situations  where 
emergency  response  is  necessary,  and  can 
aid  in  local  and  State  planning  and 
preparation,  when  an  accident  does  occur, 
response  is.  of  necessity,  a  local 
responsibility.  (FR-Z.  44  FR  75568.) 

In  HM-164.  MTB  addressed  the  Federal 
responsibility  for  reducing  the  likelihood 
of  emergencies  by  requiring  not  only 
that  such  materials  be  transported  over 
those  routes  which  have  been 
demonstrated  to  offer  the  highest  safety 
levels,  but  also  that  the  drivers  of  such 
shipments  receive,  and  carry 
certification  of,  written  training  on:  (1) 
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the  HMR  concerning  radioackvA' 
materials:  (2)  the  properties  and  hazards 
of  radioactive  materials  being 
transported;  and  (3)  procedures  to  be 
followed  in  case  of  an  accident  or  other 
emergency.  (49  CFR  177.825(d).)  Drivers 
are  also  required  to  carry  a  route  plan 
which  includes  the  telephone  numbers 
to  access  emergency  assistance  in  each 
State  to  be  entered.  (49  CFR  177.825(c).) 

It  is  not  clear  whether  the  plan 
required  by  Rule  3(h)  is  meant  to 
describe  standard  procedures  to  be 
taken  In  the  event  of  an  emergency  or 
whether  it  is  meant  to  be  tailored  to  the 
specific  characteristics  of  the  points  to 
be  traversed  in  Michigan.  If  the  former  is 
intended,  then  applicants  can  comply 
merely  by  submitting  a  copy  of  the 
materials  used  in  the  drivers'  training 
course.  Such  materials  are  readily 
available  to  the  State  and  their 
submission  as  part  of  an  application  for 
transportation  approval  would 
contribute  little  to  State/local 
emergency  preparedness.  If  the  plan  is 
meant  to  be  tailored  to  the  specific 
characteristics  of  the  route  in  Michigan, 
then  the  effect  of  the  requirement  is  to 
shift  the  burden  of  emergency 
preparedness  planning  from  State  and 
local  governments  to  the  carriers. 
Emergency  preparedness  is  necessarily 
a  continuing  process  which  is 
predominantly  concerned  with  the  site- 
specific  characteristics  of  a  given  locale. 
It  is  an  iimately  governmental 
responsibility.  Therefore,  if  Rule  3(h) 
requires  only  the  submission  of  standard 
guidance  documents,  it  is  an 
unnecessary  paperwork  burden  which 
Michigan  has  failed  to  demonstrate 
addresses  any  local  safety  problem 
requiring  its  imposition.  In  addition. 
State  and  local  emergency  preparedness 
efforts  may  be  adversely  affected  by 
reliance  on  the  false  assumptions  that 
such  documents  are  sufficient  guidance 
in  the  event  of  an  emergency.  If.  on  the 
other  hand,  the  requirement  is  meant  to 
provide  Michigan  with  a  blueprint 
covering  every  possible  contingency  that 
could  arise  in  the  State,  then  it  imposes 
an  imrealistic  burden  on  carriers.  Such 
planning  requires  indepth  knowledge  of 
available  emergency  services  equipment 
and  personnel,  demographics,  geography 
and  other  site-specific  factors.  No 
carrier-developed  plan  could  be  an 
adequate  substitute  for  an  integrated, 
on-going  State/local  system  of 
emergency  response  preparedness.  It  is 
for  this  reason  that  the  HMR  require 
transporters  of  highway  route  controlled 
quantity  radioactive  material  to  comply 
with  a  physical  protection  plan,  in 
accordance  with  NRC  standards  or 
MTB-approved  equivalents,  which 


requires  them  to  make  arrangements 
with  local  law  enforcement  agencies 
along  their  routes  for  response  to  an 
emergency  or  a  call  for  assistance. 

Finally,  were  Michigan's  requirement 
found  to  be  consistent  with  the  HMTA. 
then  any  State  could  impose  additional 
planning  requirements  on  transportation 
of  highway  route  controlled  quantity 
radioactive  material.  The  resulting 
multiplicity  of  varying  and  possible 
conflicting  State  planning  requirements 
would  completely  undermine  the 
radioactive  materials  routing 
requirements  of  the  HMR.  The 
provisions  of  HM-164  retained  for  the 
States  a  defined  role  in  the  designation 
of  preferred  routes.  That  role  does  not 
include  the  prohibition  of  interstate 
transportation  pending  approval  of 
State-required  emergency  plans. 

For  the  foregoing  reasons.  I  find  that 
Rule  3(h)  constitutes  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  and  is  therefore  inconsistent 
therewith. 

Rule  3(i)  sets  forth  additional 
provisions  to  be  included  in  the 
emergency  plan  required  by  Rule  3(h) 
when  transportation  is  intended  to  take 
place  over  a  major  bridge  or  by  vessel. 
Since  the  requirement  of  a  plan  has  been 
found  to  be  inconsistent  additional 
provisions  to  that  plan  need  not  be 
considered,  because  each  component 
thereof  would  be  inconsistent. 

Certifications — Rule  3  requires 
submission  of  the  following 
certifications  as  part  of  the  application 
for  approval  to  transport  highway  route 
controlled  quantity  radioactive  material 
in  Michigan: 

(f]  Attestation  to  the  fact  that  the  vehicle 
has  been  inspected  within  a  period  of  6 
months  prior  to  the  date  of  the  proposed 
shipment  for  compliance  with  the  provisions 
of  49  C.F.R.  i  396  or  Act  No.  300  of  the  Public 
Acts  of  1949,  as  amended,  being  {  257.1  et 
seq.  of  the  Michigan  Compiled  Laws,  by  a 
law  enforcement  agency  acceptable  to  the 
state  fire  marshal,  and  that  evidence  of  such 
inspection  shall  l>e  carried  in  the  vehicle. 
***** 

(1)  A  ceriiflcation  that  the  shipment  will  be 
in  compliance  %vith  these  rules  and  all 
applicable  state  and  federal  statutes,  rules, 
and  regulations  governing  the  shipment. 

Rule  3(f)  requires  an  applicant  to 
attest  that  the  transport  vehicle  has 
been  inspected  in  accordance  with 
Federal  or  State  law.  Safety  inspection 
of  vehicles  is  a  legitimate  State  activity 
and  this  proceeding  will  not  address  the 
specific  requirements  of  Michigan's 
inspection  laws.  The  narrower  question 
involved  herein  is  whether  the 
requirement  for  a  written  attestation  to 
the  fact  of  compliance  is  a  legitimate 
precondition  to  transportation  approval. 


Under  the  cited  Federal  regulations  on 
vehicle  inspection  (49  CFR.  Part  396). 
motor  carriers  are  required  to  maintain 
copies  of  each  vehicle  inspection  report 
and  to  provide  a  copy  to  be  carried  on 
the  power  unit  of  the  vehicle.  Within  the 
HMR.  9  177.804  requires  compliance 
with  Part  396.  Since  Michigan 
apparently  considers  this  record-keeping 
requirement  adequate  for  transporters  of 
all  other  hazardous  materials,  the  basis 
for  requiring  additional  attestation  by 
transporters  of  highway  route  controlled 
quantity  radioactive  material  is  not 
clear.  It  thus  appears  that  the 
requirement  merely  imposes  another 
redundant  paperwork  burden  which 
serves  no  apparent  safety  purpose. 
Rule  3(j)  requires  applicants  for 
transportation  approval  to  certify  that 
the  shipment  will  be  in  compliance  with 
all  applicable  Federal  and  State  rules. 
The  HMR  requires  shippers  to  make 
such  a  certification  on  the  shipping 
papers  which  accompany  each  shipment 
of  hazardous  materials.  (49  CFR 
172.204.)  As  was  stated  in  IR-2: 

No  matter  what  the  fonn,  any  State  or  local 
requirement  that  asks  for  an  additional  piece 
of  paper  that  supplies  the  same  information 
as  is  required  to  be  on  the  DOT  shipping 
paper  would  t>e  inconsistent  with  the 
requirements  contained  in  the  Hazardous 
Materiais  Regulations.  [44  FR  7S571.) 

Accordingly.  Rule  3(j)  is  inconsistent 
with  the  HMR. 

The  application  requirements  of  Rule 
3  (parts  a-j)  have  a  cumulative  effect 
which  is  greater  than  the  "obstacle" 
presented  by  any  one  part  individually. 
That  effect  is  the  redirection  of 
radioactive  materials  shipments  into 
other  jurisdictions  by  transporters 
seeking  to  avoid  the  administrative 
burden  and  planning  delays  inherent  in 
complying  with  Michigan's  application 
procedure.  Like  the  New  York  State 
Thruway  ban  which  is  the  subject  of  IR- 
10.  the  Michigan  application  process 
results  in  the  diversion  of  such 
shipments  into  other  jurisdictions, 
thereby  increasing  total  distance  and 
time  in  transit  In  other  words,  overall 
exposure  to  the  risks  of  radioactive 
materials  transportation  is  increased 
and  exported.  For  all  of  the  foregoing 
reasons,  the  application  procedures  of 
Rule  3  which  constitute  the  approval 
criteria  of  Rule  5(a)  are  an  obstacle  to 
the  accomplishment  and  execution  of 
the  HMTA's  dual  purposes  of  increased 
transportation  safety  and  national 
uniformity  in  safety  regulation. 

Rule  5(b)  of  the  SFSB  rules  requires 
that  the  application  submitted  under 
Rule  3  be  approved  in  writing  by  the 
DPH.  Since  the  application  has  been 
found  to  be  inconsistent  with  the 
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HMTA,  written  approval  of  the 
application  is  also  inconsistant.  This 
issue  is  addressed  in  more  detail  under 
Rule  6  below. 

Rule  5(c]  of  the  SFSB  rules  (DPH  Rule 
5(b))  requires  certification  of  compliance 
with  all  applicable  Federal  and  State 
rules.  This  repeats  the  application 
requirement  at  Rule  3(j).  Whether  set 
forth  as  an  approval  criterion  or  an 
application  requirement,  this 
certification  is  a  redundancy,  as  it 
requires  applicants  to  provide  the  same 
certification  as  is  required  to  appear  on 
the  DOT  shipping  paper,  and  is 
accordingly  inconsistent. 

Rule  5(d)  of  the  SFSB  rules  (DPH  Rule 
5(c))  establishes  as  a  criterion  for 
transportation  approval  that  the 
emergency  plan  required  to  be 
submitted  under  Rule  3(h]  be  acceptable 
to  the  State  fire  marshall  and  DHP 
respectively.  As  was  demonstrated  in 
the  discussion  of  Rule  3(h)  supra,  that 
requirement  constitutes  and  obstacle  to 
the  accomplishment  and  execution  of 
the  HMTA.  Whether  set  forth  as  an 
approval  criterion  or  an  application 
requirement,  the  planning  requirement 
described  in  Rule  3(h)  is  inconsistent. 

Rule  5(e)  of  the  SFSB  (DPH  Rule  5(d}) 
requires  that: 

A  certificate  of  compliance  for  the 
container  Hm  been  issued  by  the  NRC.  and 
the  container  has  l)een  tested  and  approved 
for  hypothetical  accident  conditions  pursuant 
to  the  provisions  of  10  CFR  {  71.36. 

If  the  purpose  of  this  requirement  is  to 
ensure  that  Federal  standards  have  been 
met.  then  it  reflects  a  basic 
misunderstanding  of  the  Federal 
regulations  on  transportation  containers 
for  highway  route  controlled  quantity 
radioactive  material.  The  NRC  issues 
certificates  of  compliance,  not  for 
containers,  but  for  container  designs. 
Moreover,  the  cited  NRC  regulations  at 
10  CFR  71.36  do  not  require  that  each 
container  be  tested  and  approved  for 
hypothetical  accident  conditions. 
Rather,  the  rules  require  that  each 
container  be  constructed  in  accordance 
width  a  design  approved  by  the  NRC  as 
meeting  the  necessary  design  criteria 
including,  inter  alia,  the  ability  to  meet 
the  standards  for  hypothetical  accident 
conditions.  The  HMR  incorporate  the 
NRC  requirements  in  \  173.416.  The 
exclusive  Federal  role  in  hazardous 
materials  containment  systems  has  long 
been  established.  In  IR-2,  MTB  stated: 

The  Hazardous  Materials  Regulations 
contain  extensive  requirements  for  the 
packagings  necessary  for  the  safe 
transportation  of  hazardous  materials.  The 
MTB  has  looked  at  specific  commodities  and 
determined  what  type  of  containers  must  be 
used  to  move  them,  including,  where 
appropriate,  what  types  of  accessories  are 


required,  what  types  of  construction  tests 
must  he  satisfactorily  performed,  etc. 
Uniform  standards  in  this  area  insure  safe, 
efficient  interstate  transportation.  State  and 
local  governments  may  not  issue  ■ 
requirements  that  differ  from  or  add  to 
Federal  ones  with  regard  to  packaging  design, 
construction  and  equipment  for  hazardous 
materials  shipments  subject  to  Federal 
regulations.  (44  FR  75568.) 

The  need  to  ensure  the  integrity  of 
spent  fuel  shipping  containers  is  of  such 
paramount  importance  that  it  is  difficult 
to  conceive  any  situation  where 
regulation  by  Michigan,  or  by  any  other 
State  or  local  government,  would  not 
pose  an  obstacle  to  the  accomplishment 
and  execution  of  the  HMTA.  Because  it 
imposes  additional  packaging  standards, 
SFSB  Rule  5(e)  (DPH  Rule  5(d))  is 
inconsistent. 

Rules  5(f)  and  (g)  of  the  SFSB  (DPH 
Rules  5(e)  and  (fj)  require  containers 
intended  for  transport  via  a  major 
bridge  or  waterway  to  be  subjected  to 
physical  testing  under  standards  which 
exceed  the  NRC's  standards  for 
hypothetical  accident  conditions.  Unlike 
Rule  5(e)  which  relied  on  the  NRC 
standards  in  its  requirement  of 
additional  testing,  these  rules  establish 
independent  test  standards  to  be 
applied  only  to  those  containers  to  be 
used  over  major  bridges  or  on 
waterways  in  Michigan.  The  joint  SFSB/ 
DPH  comment  on  this  proceeding 
offered  the  following  justification  of  the 
additional  testing  requirements: 

Michigan  is  unique.  Although  normal 
transport  conditions  and  some  accident 
scenarios  are  adequately  addressed  in  the 
Federal  packaging  tests  and  regulations  for 
radioactive  material,  the  tests  and  regulations 
do  not  address  serious  accidents  which  may 
occur  on  "major  bridges"  as  designated  by 
the  Michigan  rules.  The  Federal  packaging 
nries  are  inadequate  to  deal  with  such 
extreme  conditions,  and  such  accidents  were 
not  considered  when  the  packaging 
regulations  were  developed.  (SFSB/DPH 
letter  dated  Nov.  29, 1982.  pp  2-3.) 

In  other  words,  Michigan  apparently  has 
taken  the  position  that,  when  a  State 
finds  Federal  safety  regulations 
inadequate  to  meet  local  conditions,  it 
may,  on  its  own  determination,  regulate 
to  overcome  the  perceived  Federal 
inadequacy.  This  completely 
undermines  the  regulatory  system 
mandated  by  the  HMTA.  Congress 
recognized  that  rules  of  national 
applicability  would  not  always  meet 
unique  local  conditions.  It  was  for  this 
reason  that  the  HMTA  did  not  preempt 
all  State  or  local  rules,  but  only  those 
that  were  inconsistent.  Furthermore, 
Congress  recognized  that  there  could  be 
valid  safety  reasons  for  permitting 
certain  inconsistent  State  or  local  rules 
to  coexist  with  their  Federal 


counterparts,  and  authorized  the 
Department  of  Transportation  to  waive 
preemption  in  certain  circumstances. 

In  implementing  its  regulatory 
authority  under  the  HMTA,  MTB  has 
sought  to  ensure  the  fiexibility 
necessary  to  respond  to  changing 
conditions.  Recognizing  that  practical 
experience  in  applying  the  regulations 
can  point  out  the  need  for  change,  MTB 
adopted  procedures  in  49  CFR,  Part  106, 
whereby  "(a)ny  interested  person  may 
petition  the  Director  to  establish,  amend, 
or  repeal  a  regulation."  (49  CFR  106.31.) 
With  specific  regard  to  the 
establishment  of  highway  routes  for 
radioactive  materials,  MTB  had  the 
authority  to  require  the  use  of  the 
Interstate  System  without  exception. 
However,  the  recognition  of  the  wide 
variety  of  local  conditions  and  the 
States'  experience  in  responding  to 
these  conditions.  MTB  adopted  a  rule 
which  enabled  States  to  apply  safety 
guidelines  to  their  unique  local 
condiations.  and.  if  justified,  designate 
alternative  routes. 

In  view  of  the  foregoing,  Michigan's 
defense  of  its  additional  container  test 
requirements  must  be  rejected.  If,  as 
alleged,  the  Federal  regulations  are 
inadequate  to  deal  with  the  "extreme 
conditions"  found  in  Michigan,  the  State 
has  recourse  to  three  (possibly 
concurrent)  alternatives  to  the 
imposition  of  independent  requirements: 

1.  Concede  inconsistency  and  apply 
for  a  waiver  of  preemption  pursuant  to 
49  CFR  107.215. 

2.  File  a  petition  for  rulemaking 
pursuant  to  49  CFR  106.31. 

3.  Designate  alternate  preferred  routes 
pursuant  to  49  CFR  177.825. 

Nothing  in  Michigan's  response  justifies 
departure  from  MTB's  established 
position  that  the  regulation  of  cargo 
containment  systems  is  aiAKclusive 
Federal  function. 

On  the  basis  of  the  foregoing,  I  find 
that  the  application  requirements  and 
approval  criteria  of  Rules  3  and  5  are  an 
obstacle  to  the  accomplishment  and 
execution  of  the  HMTA  and  the  HMR 
are  are,  therefore,  inconsistent. 

Rale  6  (SFSB  §  R29.556;  DPH 
§  R325.5806) 

Rule  6  states  that  approval  shall  be 
granted  in  writing  before  shipment  of 
the  radioactive  materials  and  shall 
include  any  conditions  or  limitations  as 
determined  necessary  by  the  State  fire 
marshal  and  DPH.  Previously  in  this 
ruling  if  was  determined  that  both  the 
application  requirements  and  the 
approval  criteria  set  forth  in  the  SFSB 
and  DPH  rules  are  inconsistent  with  the 
HMTA  and,  therefore,  preempted.  Those 
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sections  dealt  with  the  form  of  the  State 
approval  process,  but  did  not  address 
the  question  of  whether  the  approval 
process  itself,  regardless  of  form,  may 
be  inconsistent  with  the  HMTA.  That 
issue  is  addressed  now. 

As  was  noted  in  IR-2,  a  permit 
requirement  may  serve  several 
legitimate  State  police  power  purposes. 
For  example,  a  State  may  require 
operators  to  obtain  a  permit  when  they 
intend  to  transport  loads  of  a  size  or 
weight  which  exceeds  the  limits 
established  for  all  traffic.  Such  a 
requirement  represents  a  legitimate 
exercise  of  the  State's  responsibility  to 
maintain  the  integrity  of  the  roadbed 
and  to  prevent  disruption  of  the  flow  of 
traffic.  Such  requirements  apply  equally 
to  all  vehicles,  regardless  of  the  nature 
of  the  cargo  being  transported. 

In  the  instant  case,  Michigan  has 
imposed  a  requirement  to  obtain  State 
approval  in  writing  (in  effect,  a  permit) 
which  applies  only  to  those  parties 
wishing  to  transport  highway  route 
controlled  quantity  radioactive  material 
in  Michigan.  This  requirement  is  based 
on  a  presumption  that  Michigan  has  the 
authority  to  control,  and  ultimately,  to 
prohibit  this  form  of  interstate 
commerce. 

Michigan  asserts  that  this  authority 
stems  from  the  State's  public  safety 
power  that  radioactive  materials 
transportation  poses  higher  risks  in 
Michigan  than  elsewhere;  and  that  the 
State  has  a  duty  to  protect  the  public 
from  those  risks.  This  argument  fails  to 
recognize  that  in  enacting  the  HMTA, 
Congress  granted  to  the  Secretary  of 
Transportation,  and  not  to  the  States, 
the  authority  to  designate  as  hazardous 
those  materials  whose  transportation 
poses  an  unreasonable  risk  and  to  issue 
regulations  to  protect  the  Nation 
adequately  against  those  risks. 
Generally,  in  the  absence  of 
Departmental  involvement  in  a  safety 
issufl^  States  and.  to  the  extent 
autherized  by  State  law.  local 
governments  may  regulate  to  protect  the 
public  safety.  Where,  as  here,  the  issue 
has  been  thoroughly  addressed  through 
rulemaking,  the  State  role  is  much  more 
circumscribed.  The  HMR  address  all 
aspects  of  radioactive  materials 
transportation.  Increasingly  stringent 
requirements  are  imposed  on  the  basis 
of  increasing  degree  of  risk.  Under  the 
authority  of  the  HMTA,  Federal 
regulation  of  radioactive  materials 
transportation  safety  has  been  so 
detailed  and  so  pervasive  as  to  preclude 
independent  State  or  local  action.  The 
extent  to  which  State  and  local 
government  may  regulate  the  interstate 
transportation  of  radioactive  materials 


is  limited  to:  (1)  Traffic  control  or 
emergency  restrictions  which  affect  all 
transportation  without  regard  to  cargo; 
(2)  designation  of  alternate  preferred 
routes  in  accordance  with  49  CFR 
177.825;  (3)  adoption  of  Federal 
regulations  or  consistent  State/local 
regulations;  and  (4)  enforcement  of 
consistent  regulations  or  those  for  which 
a  waiver  of  preemption  has  been 
granted  pursuant  to  49  CFR  107.221. 
Thus,  in  the  absence  of  an  express 
waiver  of  preemption,  no  authority 
exists,  for  a  State  of  local  government  to 
impose  a  permit  requirement  on 
shipments  of  radioactive  materials 
which  applies  because  of  the  hazardous 
nature  of  the  cargo. 

For  all  of  the  foregoing  reasons,  I  find 
Michigan's  requirement  of  written 
approval  to  transport  highway  route 
controlled  quantity  radioactive  material 
in  Michigan  to  be  inconsistent  with  the 
HMTA  and  the  regulations  issued 
thereunder.  ' 

Rule  7  (SFSB  %  R29.557;  DPH  I 

S  R325.5807)  ^ 

Rule  7  states  that  "(u)nle5s  otherwise 
specified  in  the  approval  notification, 
the  carrier,  driver,  or  operator 
transporting  radioactive  material  shall 
notify  the  operations  division  of  the 
department  of  state  police"  of  certain 
information  to  be  described  below.  The 
requirement  of  a  written  notification  of 
approval  has  been  found  to  be 
inconsistent  with  the  HMTA.  Therefore, 
to  the  extent  that  Rule  7  implies  an 
ability  to  impose  requirements  other 
than  those  specifically  set  forth,  it  is 
inconsistent  with  the  HMTA. 

Rule  7(a)  requires  transporters  to 
notify  the  Operations  Division  of  the 
Department  of  State  Police  of  any 
schedule  change  that  differs  by  more 
than  six  hours  from  the  schedule 
information  previously  furnished.  The 
HMR  rely  on  the  notification 
requirements  contained  in  the  NRC 
standards  for  physical  protection. 
Included  in  those  standards  at  10  CFR 
73.37(f)(4)  is  the  requirement  that  a 
licensee  notify  the  Governor  or  the 
Governor's  Designee  of  any  schedule 
change  that  differs  by  more  than  six 
hours  from  the  schedule  information 
previously  furnished.  In  Michigan,  the 
Governor's  Designee  is  the  Commanding 
Officer  of  the  Operations  Division  of  the 
Department  of  State  Police.  Thus.  Rule 
7(a)  and  the  Federal  rule  are  identical. 
Since  one  action  satisfies  both  rules,  the 
issue  of  redundancy  does  not  arise.  This 
differs  from  the  prenotification 
requirements  of  Rule  3  which  called  for 
submission  of  the  same  information 
required  by  NRC  but  in  different  form 
and  to  different  parties.  The  practical 


effect  of  Rule  7(a)  is  the  same  as  if 
Michigan  had  adopted  10  CFR 
73.37(f)(4).  Therefore,  no  inconsistency 
exists. 

Rule  7(b)  requires  transporters  to 
notify  the  Operations  Division  of  the 
Department  of  State  Police  of  any 
incident  causing  delay  in  the  transport 
of  radioactive  material  in  Michigan.  The 
HMR  require  transporters  of  hi^way 
route  controlled  quantity  radioactive 
material  to  operate  in  compliance  with  a 
physical  protection  plan  as  required  by 
NRC  regulations  (10  CFR  73.37)  or  MTB- 
approved  equivalent.  The  NRC 
regulations  require  shipment  escorts  to 
make  calls  to  the  communications  center 
at  least  every  two  hours  to  advise  of  the 
status  of  the  shipment.  The 
communications  center  required  by  NRC 
regulations  must  be  "staffed 
continuously  by  at  least  one  individual 
who  will  monitor  the  progress  of  the 
spent  fuel  shipment  and  will  notify  the 
appropriate  agencies  in  the  event  a 
safeguards  emergency  should  arise." 

Any  shipment  delay  of  more  than  six 
hours  must  be  reported  under  SFSB/ 
DPH  Rule  7(a)  and  10  CFR  73.37(f)(4). 
Delays  of  less  than  six  hours  may  be 
caused  by  a  variety  of  factors  ranging 
from  a  safeguards  emergency  to  simple 
traffic  delay.  Since  the  planned  schedule 
necessarily  projects  estimated  times  of 
arrival,  a  certain  margin  is  built  into  the 
schedule.  Rule  7(b)  does  not  define 
"incident"  or  "delay"  and  this 
vagueness  prevents  a  clear 
understanding  of  the  circumstances  in 
which  notification  is  required.  Clearly, 
the  State  of  Michigan  has  a  legitimate 
interest  in  knowing  of  shipment  delays 
which  could  stem  from  or  result  in 
safeguards  emergencies.  The  Federal 
regulations  are  designed  to  ensure  that 
they  receive  such  notice.  No  showing 
has  been  made  of  any  safety  problem 
unique  to  Michigan  which  requires 
carriers  to  report  normal  transportation 
delays  of  less  than  six  hours.  Therefore, 
were  Michigan's  requirement  allowed  to 
stand,  any  State  could  impose  its  own 
additional  reporting  requirements.  This 
type  of  multiplicity  impedes  the 
Congressional  objective  of  national 
uniformity  in  hazardous  materials  safety 
regulation.  Therefore,  I  find  Rule  7(b)  to 
be  an  obstacle  to  the  accomplishment 
and  execution  of  the  HMTA. 

Rule  7(c)  requires  transporters  to 
notify  the  Operations  Division  of  the 
Department  of  State  Police  of  any 
implementation  of  the  emergency  plan 
submitted  under  Rule  3(h).  Since  Rule 
3(h)  has  been  found  to  be  inconsistent,  it 
follows  that  Rule  7(c)  is  also 
inconsistent.  Preemption  of  Rule  7(c), 
however,  does  not  deprive  Michigan  of 
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notification  of  transportation 
emergencies  as  this  is  ensured  by  the 
NRC  physical  protection  regulations  set 
forth  at  10  CFR  73.37. 

Rule  8  (SFSB  §  R  29.558;  DPH  9  R 
325.5808) 

Rule  8  sets  forth  the  standards  of 
confidentiality  to  be  applied  to 
radioactive  materials  shipment  schedule 
information.  The  requirements  set  forth 
herein  are  the  same  as  set  forth  in  the 
NRC  regulations  (10  CFR  73.21,  73.37)  on 
which  the  HMR  rely.  Accordingly,  no 
inconsistency  exists. 

Rule  9  (SFSB  S  R  29.5IW;  OPH  §  R 
325.5809) 

Rule  9  states  that  shipments  of 
highway  route  controlled  quantity 
radioactive  material  may  be  inspected 
by  the  State  Fire  Marshal  and/or  the 
DPH  for  compliance  with  applicable 
State  and  Federal  statutes,  rules,  and 
regulations.  It  should  be  noted  that  State 
statutes,  rules,  and  regulations 
governing  radioactive  materials 
transportation  are  "applicable"  only  if 
they  are  not  inconsistent  with  the 
HMTA.  Having  noted  this  distinction,  I 
find  that  Rule  9  constitutes  a  valid 
exercise  of  the  State's  inherent  police 
powers.  Ensuring  that  transport  vehicles 
do  not  threaten  pubhc  health  and  safety 
has  long  been  recognized  as  a  legitimate 
State  function.  Far  from  being  an 
obstacle  to  the  accomplishment  of  the 
HKfTA,  State  enforcement  of  Federal 
and  consistent  State  regulations 
concerning  hazardous  materials 
transportation  safety  is  a  critical 
element  of  a  regulatory  system  of 
national  applicability.  MTB  has  long 
sought  to  foster  a  Federal/State 
partnership  in  hazardous  materials 
transportation  safety  and,  to  this  end, 
has  developed  and  implemented  the 
State  Hazardous  Materials  Enforcement 
Development  Program,  in  which 
Michigan  participates,  to  provide  States 
with  the  financial  and  technical 
assistance  in  the  enforcement  of  a 
nationally  uniform  system  of  hazardous 
materials  transportation  safety 
regulation.  Therefore,  to  the  extent  that 
enforcement  is  directed  only  to  those 
requirements  not  found  inconsistent,  I 
find  that  Rule  9  is  consistent  with  the 
HMTA  and  the  regulations  issued 
thereunder. 

Rule  10  (SFSB  S  R  29.560;  DPH  $  R 
325.5810) 

Rule  10  incorporates  by  reference  the 
following  sections  of  the  Code  of 
Federal  Regulations: 

(a)  10  CFR  71.36; 

(b)  49  CFR  172.203(d):  and 

(c)  49  CFR  173.389(b). 


Rules  10(l)(a)  and  (b)  incorporate  by 
reference  Federal  regulations  which  are 
currently  in  effect.  Therefore,  there  is  no 
question  as  to  their  consistency. 

Rule  10(l){c)  incorporates  by 
reference  a  regulation  which  was 
deleted  from  the  HMR  effective  July  1, 
1983.  As  stated  previously  in  this  ruling, 
consistency  in  the  defmition  of 
hazardous  materials  is  essential  to  the 
effectiveness  of  a  regulatory  system  of 
national  applicability.  Therefore,  for  the 
reasons  set  forth  in  the  discussion  of 
Rule  1, 1  find  Rule  10(l)(c)  to  be 
inconsistent  with  the  HMTA  and  the 
regulations  issued  thereunder. 

///.  Ruling 

For  the  foregoing  reasons,  1  find  that 
the  radioactive  materials  transportation 
rules  of  the  Michigan  State  Fire  Safety 
Board  (SFSB)  and  the  Michigan 
Department  of  Public  Health  (DPH) 
constitute  a  regulatory  scheme  which  in 
many  aspects  is  inconsistent  with  the 
HMTA  and  the  regulations  issued 
thereunder.  Specifically,  1  find  that  the 
following  SFSB  rules  are  inconsistent 
and  thus  preempted:  Rule  1(d)/ 
R29.551(d):  Rule  3/R29.553;  Rule  4/ 
R29.554:  Rule  5/R29.555;  Rule  6/R29.556: 
Rule  7(b-c)/R29.557(b-c);  and  Rule 
10(l)(c)/R29.560(l)(c).  I  find  the 
following  DPH  rules  to  be  inconsistent 
and  thus  preempted:  Rule  1(e)/ 
R325.5801(e)  Rule  3/R325.5803:  Rule  4/ 
R325.5804;  Rule  5/R325.5805:  Rule  6/ 
R325.5806:  Rule  7(b-c)/R325.5807(b-c); 
and  Rule  10(l)(c)/R325.5810(l)(c). 

The  following  SFSB  rules  are  not 
preempted:  Rule  l(a-c)/R29.551(a-c); 
Rule  2/R29.552;  Rule  7(a)/R29.557(a); 
Rule  8/R29.558;  Rule  9/R29.559;  and  Rule 
10(l)(a-b)  and  (2)/R29.560(l)(a-b)  and 
(2).  The  following  EfrH  rules  are  not 
preempted:  Rule  l(a-<i,f)/R325.5801  (a- 
d.f):  Rule  2/R325.5802):  Rule  7(a)/ 
R325.5807(a):  Rule  8/R325.5808;  Rule  9/ 
R325.5809:  and  Rule  10(l)(a-b)  and  [2)1 
R325.5810(l)(a-b)  and  (2). 

Any  appeal  to  this  ruling  must  be  filed 
within  thirty  days  of  service  in 
accordance  with  49  CFR  107.211. 

Issued  in  Washington.  DC.  on  November 
20.1984. 

Alan  I.  Roberts. 

Associate  Director.  Office  of  Hazardous 
Materials  Regulation,  Materials 
Transportation  Bureau. 

Inconsistency  Ruling  IR-9 — State  of 
Vermont;  Letter  From  Governor 
Concerning  Highway  Shipment  of  Spent 
Fuel  Through  Vermont 

Applicant:  Nuclear  Assurance 
Corporation  (lRA-22). 

Non-Federal  rule  affected:  Letter 
dated  October  8, 1982,  from  the 
Governor  of  Vermont  advising  Nuclear 


Assurance  Corporation  to  suspend  spent 
fuel  shipments  through  Vermont. 

Mode  affected:  Highway 

Ruling:  The  letter  from  the  Governor 
of  Vermont  dated  October  8, 1982,  does 
not  constitute  a  State  requirement 
within  the  meaning  of  the  Hazardous 
Materials  Transportation  Act  (HMTA). . 
Therefore,  the  issue  of  inconsistency 
with  the  HMTA  does  not  arise. 

/.  Background 

By  letter  dated  October  14. 1982, 
Nuclear  Assurance  Corporation  (NAG) 
applied  for  an  administrative  ruling  on 
the  question  of  whether  a  letter  sent  to  it 
by  the  Governor  of  Vermont  constitutes 
a  State  requirement  which  is 
inconsistent  with,  and  thus  preempted 
by,  the  HMTA  or  the  HMR.  The 
complete  text  of  the  letter  is  as  follows: 
October  8. 1982. 

Nuclear  Assurance  Corporation. 
24  Executive  Park  West,  Atlanta,  Georgia 
30329 

This  is  to  advise  you  that  tRe  State  of 
Vermont  does  not  intend  to  permit  any 
further  shipments  of  spent  fuel  through 
Vermont  until  such  time  as  the  responsible 
federal  agencies  establish  and  enforce  a 
uniform  national  policy  regarding  such 
shipments.  Vermont  will  not  be  placed  at  a 
disadvantage  because  of  actions  in  other 
states  which  ban  or  have  the  effect  of 
banning  shipments  in  violation  of  applicable 
federal  law.  More  specifically,  Vermont  may 
not  be  used  as  a  route  until  the  federal 
Department  of  Transportation  and  the 
Nuclear  Regulatory  Commission  fulfill  their 
legal  responsibilities  with  respect  to  any 
statutes,  regulations  or  ordinances  in  the 
states  of  Michigan  and  New  York  that  are 
inconsistent  with  preemptive  federal  law  and 
have  the  effect  of  forcing  shipments  through 
this  state. 

Since  you  stopped  shipments  through 
Vermont  on  September  3, 1982,  Vermont 
Secretary  of  Transportation  Tom  Evslin  has 
written  to  Drew  Lewis,  Secretary  of  the  U.S. 
Department  of  Transportation,  expressing  our 
strong  concerns  regarding  the  unfair  impact 
on  Vermont  resulting  from  the  actions  of 
these  other  states.  We  are  confident  now  thai 
Mr.  L,ewis  and  other  responsible  federal 
officials  understand  the  serious  nature  of  the 
issue  and  plan  to  take  necessary  action  to 
remedy  the  inequities  that  now  exist. 

I  must  advise  you  that  if  you  were  to  plan 
shipments  through  Vermont  in  the  meantime, 
I  would  seek  all  legal  remedies  available  to 
me  to  stop  the  shipments,  including  an 
immediate  injunction. 

I  hope  I  have  clearly  stated  my  position  on 
this  matter.  If  you  should  have  any  questions. 
I  would  expect  to  hear  from  you  immediately. 

Sincerely. 
[Signed) 

Richard  A.  Snelling,     • 
Governor 

NAG  contended  that  the  requirements 
imposed  by  the  Governor's  letter  were 
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inconsistent  with  the  HMTA  and  the 
HMR.  Specific  reference  was  made  to 
certain  sections  of  the  HMR  which  deal 
with  highway  routing  of  radioactive 
materials. 

Pursuant  to  49  CFR  107.205(a),  the 
State  of  Vermont  submitted  comments 
regarding  NAC's  application  for  an 
inconsistency  ruling.  The  State  asserted 
that  the  Governor's  letter  was  not  a 
State  requirement  within  the  meaning  of 
the  HMTA.  but  a  mere  notice  of  intent  to 
seek  equitable  relief  at  some  time  in  the 
future. 

//.  Analysis 

A.  Is  the  Governor's  Letter  a  Slate 
Requirement? 

Section  112(a)  of  the  HMTA  holds  that 
any  State  requirement  which  is 
inconsistent  with  the  HMTA  or  the 
regulations  issued  thereunder  is 
preempted.  Before  one  can  reach  the 
issue  of  inconsistency,  it  is  first 
necessary  to  determine  whether  the 
alleged  conflict  involves  a  State 
requirement. 

Unlike  the  letter  which  is  the  subject 
of  inconsistency  ruling  IR-7,  the  letter 
from  the  Governor  of  Vermont  is  not 
held  out  as  a  "State  Order".  Neither  the 
letter  itself,  nor  any  related  writings 
from  the  State,  point  to  any  intent  that 
the  letter  assume  the  weight  of  law 
whether  from  executive  authority  or 
otherwise.  The  letter  makes  no 
indication  of  present  restraints  being 
placed  on  NAC's  right  to  ship  spent  fuel 
through  Vermont.  Admittedly,  the  letter 
contains  forceful  language  stating  that 
"Vermont  may  not  be  used  as  a  route 
until"  the  responsible  Federal  agencies 
deal  with  the  inconsistent  regulations  of 
other  states.  However,  subsequent 
language  clearly  demonstrates  that  this 
is  not  an  enforceable  State  requirement. 
As  stated  therein:  "I  must  advise  you 
that  if  you  were  to  plan  shipments 
through  Vermont  in  the  meantime,  I 
would  seek  all  legal  remedies  available 
to  me  to  stop  the  shipments,  including 
an  immediate  injunction."  Had  the  letter 
been  intended  as  a  State  requirement, 
reference  would  have  been  made  to 
immediate  enforcement  action  rather 
than  recourse  to  equitable  remedies. 
Because  the  Governor's  letter  did  not 
impose  presently  exercisable 
restrictions  on  the  transportation  of 
spent  fuel  by  NAC,  it  must  be  accepted 
as  no  more  than  that  which  Vermont 
claims,  a  notice  of  intent  to  seek 
equitable  relief. 

NAC  had  been  engaged  in 
transporting  spent  fuel  through  Vermont 
via  preferred  routes  that  satisfied  both 
the  Department's  transportation  safety 
regulations  and  the  physical  protection 


requirements  of  the  Nuclear  Regulatory 
Commission.  No  suggestion  has  been 
made  that  NAC  performed  in  any 
manner  not  in  compliance  with 
applicable  laws  and  regulations.  Upon 
receipt  of  the  Governor's  letter.  NAC 
chose  to  suspend  activities  in  Vermont 
until  the  issue  was  resolved.  This  was  a 
matter  of  business  judgment.  Nothing 
prevented  NAC  from  continuing  its 
planned  shipments  until  such  time  as 
Vermont  sought,  and  ultimately 
obtained,  an  injunction.  While 
continuation  of  the  planned  series  of 
shipments  might  have  been  imprudent,  it 
would  not  have  constituted  a  violation 
of  any  State  law,  order  or  regulation. 

On  the  basis  of  the  foregoing,  I 
conclude  that  the  October  8, 1982,  letter 
to  NAC  from  the  Governor  of  Vermont  is 
not  a  State  requirement  within  the 
meaning  of  the  HMTA. 

B.  Is  the  Letter  Inconsistent? 

Section  112(a)  of  the  HMTA  preempts 
any  State  requirement  which  is 
inconsistent  with  the  HMTA  or  the 
regulations  issued  thereunder.  Because 
the  Governor's  letter  which  is  the 
subject  of  this  proceeding  has  been 
found  not  to  be  a  State  requirement 
within  the  meaning  of  the  HMTA,  the 
question  of  inconsistency  does  not  arise. 

///.  Ruling 

For  the  foregoing  reasons,  I  find  that 
the  letter  of  October  8, 1982.  from  the 
Governor  of  Vermont  to  NAC  is  not  a 
State  requirement  within  the  meaning  of 
the  HMTA  and  therefore  is  not  subject 
to  preemption  under  that  Act. 

Any  appeal  to  this  ruling  must  be  filed 
within  thirty  days  of  service  in 
accordance  with  49  CFR  107.211. 

Issued  in  Washington,  DC,  on  Noveml>er 
20. 1984. 
Alan  I.  Roberts, 

Associate  Director,  Office  of  Hazardous 
Materials  Regulation,  Materials 
Transportation  Bureau. 

Inconsistency  Ruling  IR-10 — New  York 
State  Thruway  Authority  Restrictions  on 
the  Transportation  of  Radioactive 
Materials 

Applicant  Nuclear  Assurance 
Corporation  (IRA-23). 

State  rule  affected:  Section  102.1(q)  of 
the  Rules  and  Regulations  of  the  New 
York  State  Thruway  Authority  (Chapter 
III,  Title  21,  Official  Compilation  of 
Codes,  Rules  and  Regulations  of  the 
Stateof  New  York). 

Mode  affected:  Highway. 

Ruling:  Section  102.1(q)  of  the  Rules 
and  Regulations  of  the  New  York  State 
Thruway  Authority  is  inconsistent  with 
the  HMTA  and  the  regulations  issued 
thereunder  and  is,  therefore,  preempted. 


/.  Background 

By  letter  dated  October  20, 1982, 
Nuclear  Assurance  Corporation  (NAC) 
applied  for  an  administrative  ruling  on 
the  question  of  whether  the  prohibition 
on  transportation  of  radioactive 
materials  over  facilities  operated  by  the 
New  York  State  Thruway  Authority 
(NYSTA)  is  inconsistent  with,  and  thus 
preempted  by,  the  HMTA  or  the  HMR. 
The  prohibition  is  contained  in  section 
102.1(q)  of  Chapter  III,  Title  21,  Official 
Compilation  of  Codes,  Rules  and 
Regulations  of  the  State  of  New  York: 

Part  102.  Limitations  on  Use  of  the  Thruway 
System 

102.1    Prohibited  uses  of  the  Thruway. 
Use  of  the  Thruway  system  and  entry 
thereon  is  prohibited  at  all  times,  with  the 
noted  exceptions: 

***** 

(q)  Vehicles  carrying  radioactive  materials 
except  under  such  procedures  as  may  be 
adopted  by  the  authority  board,  and  as 
thereafter  amended,  from  time  to  time,  by  the 
department  of  operations  with  the  approval 
of  the  chairman. 

//.  Analysis 

A.  Dual  Compliance  Test 

The  NYSTA  rule  being  challenged  by 
NAC  prohibits  use  of  the  Thruway 
system  to  "vehicles  carrying  radioactive 
materials  except  under  such  procedures 
as  may  be  adopted  by  the  authority 
board."  The  procedures  adopted  by  the 
NYSTA  apparently  involve  the  case-by- 
case  consideration  of  requests  to  use  the 
Thruway.  In  its  response  to  NAC's 
application  for  an  inconsistency  ruling. 
NYSTA  stated  its  position  on 
radioactive  shipments  as: 

Apart  from  certain  operational 
requirements  which  can  easily  be  met. 
radioactive  shipments  will  be  permitted  on 
the  Thruway  when  we  are  properly 
indemnified  for  any  exposure.  (NYSTA  letter 
dated  |uly  1. 1983,  p.  1.) 

In  practice,  NYSTA  has  usually  granted 
approval  for  shipments  of  low  level 
radioactive  materials  but,  with  the 
recent  exception  of  certain  shipments  of 
spent  fuel  which  a  Federal  District  Court 
ordered  removed  from  New  York, 
NYSTA  has  historically  denied  the  use 
of  the  Thruway  to  vehicles  transporting 
highway  route  controlled  quantity 
radioactive  material  (e.g.  spent  nuclear 
fiiel). 

The  Federal  routing  rule  which 
carriers  of  highway  route  controlled 
quantity  radioactive  material  must 
follow  is  set  forth  at  S  177.825(b)  of  the 
HMR  (49  CFR  177.825(b)).  It  requires 
such  carriers  to: 
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.  .  .  ensure  that  the  vehicle  operates  over 
preferred  routes  selected  to  reduce  time  in 
transit,  except  that  an  Interstale  System 
bypass  or  beltway  around  a  city  shall  be 
used  when  available. 

The  section  then  defines  "preferred 
route"  as: 

(i)  An  Interstate  System  highway  for  which 
an  alternative  route  is  not  designated  by  a 
Slate  routing  agency  as  provided  in  this 
section,  and 

(ii)  A  State-designated  route  selected  by  a 
State  routing  agency  (see  I  171.8  of  this 
subchapter)  in  accordance  with  the  DOT 
"Guidelines  for  Selecting  Preferred  Highway 
Routes  for  Shipments  of  Large  Quantity 
Radioactive  Materials". 

The  State  of  New  York  has  not 
designated  any  alternate  preferred 
routes.  Therefore,  the  preferred  routes  in 
New  York  are  Interstate  System 
highways.  The  New  York  State 
Thruway,  although  financed  by 
construction  bonds,  has  been  designated 
a  part  of  the  Interstate  System  of 
highways  with  the  exception  of  that 
segment  of  Interstate  87  between 
Suffem  and  Newburgh.  With  the 
exception  of  that  segment,  therefore,  the 
New  York  State  Thruway  is  a  preferred 
route  as  defined  in  §  1771825(b)(1). 

Consequently,  under  the  "dual 
compliance"  test,  the  question  at  issue 
is:  Is  it  possible  for  NAC  to  comply  with 
both  the  Federal  and  the  NYSTA  rules? 
NAC  sought  to  transport  spent  nuclear 
fuel  from  Chalk  River,  Ontario  to 
Savannah  River,  South  Carolina.  For  the 
purposes  of  this  ruling,  the  routes  it 
identified  involved  entering  the  United 
States  at  a  point  in  New  York  State  and 
proceeding  south  to  Pennsylvania.  As 
shown  below,  each  of  these  routes 
involved  operating  over  a  portion  of  the 
Thruway  and  was  thus  blocked  by  the 
NYSTA  rule. 

1. 1-81  south  to  Syracuse,  east  on  1-90 
(Thruway)  approximately  seven  miles  to 
connect  with  1-481  and  then  proceeding 
south  on  1-81  to  Pennsylvania. 

2. 1-87  south  to  Newburgh.  then  west 
on  1-84  to  Pennsylvania.  1-87  between 
Albany  and  Newburgh  is  part  of  the 
Thruway. 

3. 1-87  south  to  1-90,  west  on  1-90 
(Thruway)  to  1-88.  southwest  to  1-81. 
then  south  to  Pennsylvania. 
In  making  its  route  selection,  however, 
NAC  is  not  limited  to  consideration  of  a 
New  York  entry  only  and.  by  necessity, 
must  examine  each  of  the  routes 
available  to  it  for  entry  at  the  Canadian 
border.  As  demonstrated  in  IR-8  and  IR- 
IS, it  may  choose  entry  points  in 
Michigan  or  Vermont,  utilizing  preferred 
routes  in  those  States.  NAC  is  not 
required  by  HM-164  (nor  has  any 
showing  been  made  that  it  is  required 
under  Canadian  law)  to  enter  the  U.S.  at 


the  New  York/Canadian  border.  By 
selecting  a  preferred  route  which  begins 
in  the  U.S.  in  either  Michigan  or 
Vermont,  NAC  could  comply  with  the 
NYSTA  restrictions  by  avoiding  the 
facilities  subject  to  their  jurisdiction, 
and  at  the  same  time  comply  with  the 
broad  Federal  standard  regarding 
operation  over  preferred  routes. 
Therefore,  on  the  narrow  question  of 
whether  it  is  physically  possible  for  a 
carrier  of  spent  nuclear  fuel  to  comply 
with  both  the  Federal  and  the  NYSTA 
rules.  1  find  in  the  affirmative.  The 
NYSTA  rule  cannot  be  deemed 
inconsistent  on  the  basis  of  the  dual 
compliance  test. 

B.  Obstacle  Test 

Under  the  "obstacle"  test,  the 
question  at  issue  is  whether  section 
102.1(q)  of  the  Rules  and  Regulations  of 
the  NYSTA  presents  an  obstacle  to 
Congress'  dual  purposes  in  enacting  the 
HMTA. 

The  HMTA  authorizes  the  Secretary 
of  Transportation  to  promulgate 
regulations  in  furtherance  of  the  purpose 
of  the  Act,  "to  protect  the  Nation 
adequately  against  the  risks  .  .  . 
inherent  in  the  transportation  of 
hazerdous  materials.  .  ."  The  Federal 
rules  on  highway  routing  of  radioactive 
materials  were  issued  under  this 
authority.  The  preamble  to  the  Final 
Rule  (46  FR  5298;  hereinafter  referred  to 
as  HM-164)  stated  that,  while 
exhaustive  studies  revealed  "that  the 
public  risks  in  transporting  (radioactive) 
materials  by  highway  are  too  low  to 
justify  the  unilateral  imposition  by  local 
governments  of  bans  and  other  severe 
restrictions  on  the  highway  mode  of 
transportation",  MTB  believed  "that 
these  currently  low  risks  will  be  further 
minimized  by  the  adoption  of  driver 
training  requirements  and  provisions  of 
a  method  for  selecting  the  safest 
available  highway  routes  for  carriers  of 
large  quantity  radioactive  materials." 
(46  FR  5299). 

Since  one  objective  of  HM-164  was  to 
further  the  Congressional  goal  of 
hazardous  materials  transportation 
safety,  it  is  necessary  to  examine  the 
safety  impacts  of  the  NYSTA  rule.  As 
described  above,  the  practical  effect  of 
the  NYSTA  rule  is  to  redirect  shipments 
of  highway  route  controlled  quantity 
radioactive  material  into  adjoining 
states.  By  doing  so,  the  NYSTA  has 
acted  unilaterally  to  the  exclusion  of 
those  jurisdictions  through  which  the 
redirected  shipments  must  travel.  If  the 
NYSTA  could  impose  such  restrictions 
on  the  availability  of  highway  routes  to 
vehicles  engaged  in  the  transportation  of 
radioactive  materials,  then  any  pohtical 
subdivision  of  a  State  could  do  so.  As 


has  been  stated  with  regard  to  similar 
Stale  and  local  requirements,  the 
proliferation  of  independently  enacted 
restrictions  would  lead  to  the  type  of 
regulatory  balkanization  which 
Congress  sought  to  preclude  by  enacting 
the  HMTA. 

The  NYSTA  rule  is  not  based  upon 
any  finding  that  transportation  of 
highway  route  controlled  quantity 
radioactive  materials  over  the  Thruway 
would  present  an  unacceptable  safety 
risk.  Rather,  as  clearly  stated  in  the 
NYSTA's  response  to  NAC's 
application,  such  transportation  is 
considered  to  present  an  unacceptable 
financial  risk.  (".*.  .  radioactive 
shipments  will  be  permitted  on  the 
Thruway  when  we  are  properly 
indemnified  for  any  exposure."  NYSTA 
letter  of  July  1, 1983.)  By  denying  use  of 
the  Thruway  to  any  radioactive 
materials  shipment  not  offering  what  the 
NYSTA  considers  to  be  proper 
indemnification,  the  NYSTA  rule 
directly  results  in  the  diversion  of  such 
shipments  into  other  jurisdictions  and 
the  increase  of  overall  time  in  transit.  In 
other  words,  the  overall  exposure  to  the 
risks  of  radioactive  materials 
transportation  is  increased  and 
exported.  For  this  reason,  the  NYSTA 
rule  necessarily  poses  an  obstacle  to  the 
accomplishment  of  the  Congressional 
objective  of  enhancing  hazardous 
materials  transportation  safety. 

The  second  Congressional  objective 
purpose  in  enacting  the  HMTA  was  to 
prevent  a  patchwork  of  varying  and 
conflicting  State  and  local  regulations. 
This  goal  of  national  uniformity  in 
hazardous  materials  transportation 
safety  regulation  was  balanced  by  the 
recognition  of  valid  State  and  local 
interests  in  this  area.  In  order  to 
maintain  this  balance  when 
promulgating  HM-164,  the  Department 
incorporated  info  the  rule  a  procedure 
whereby  States,  in  consultation  with 
local  governments,  could  designate 
routes  other  than  Interstate  System 
highways  as  preferred  routes.  As  set 
forth  in  the  I^4R.  States  may  require 
vehicles  containing  highway  route 
controlled  quantity  radioactive  material 
to  operate  over  routes  other  than 
Interstate  System  highways  so  long  as 
those  alternate  routes  are  selected  in 
accordance  with  specified  DOT 
guidelines  and  they  are  designated  as 
alternate  preferred  routes  by  a  State 
routing  agency  as  defined  in  49  CFR 
171.8.  The  NYSTA  is  not  a  Slate  routing 
agency. 

The  NYSTA  rule  thus  stands  as  a 
repudiation  ol  the  Department's  rule  of 
national  applicability  on  highway 
routing  of  radioactive  materials.  It 
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effectively  blocks  the  use  of  Interstate 
System  highways  without  ensuring  the 
availability  of  alternate  preferred  routes. 
It  is  clearly  an  obstacle  to  the 
accomplishment  of  the  Congressional 
goals  of  increased  safety  and  national 
uniformity  in  hazardous  materials 
transportation  regulation. 

In  its  response  to  NAC's  application, 
the  NYSTA  contended  that  its  rule  did 
not  prohibit  the  interstate  transportation 
of  radioactive  materials  through  New 
York.  Shipments  proceeding  south  on 
Interstate  91  through  Vermont  and 
Massachusetts  to  Interstate  84  in 
Connecticut  could  proceed  on  Interstate 
84  across  the  southeastern  comer  of 
New  York  and  into  Pennsylvania.  While 
this  may  be  so,  it  does  not  change  the 
fact  that  the  NYSTA  rule  severely 
curtails  New  York's  exposure  to 
radioactive  materials  shipments  at  the 
expense  of  neighboring  jurisdictions. 

The  Supreme  Court  has  consistently 
held  this  kind  of  State  rule  to  violate  the 
Commerce  Clause  of  the  Constitution. 
See,  e.g.,  Kassell  v.  Consolidated 
Freightways  Corporation  of  Delaware, 
450  U.S.  662  (1981),  wherein  the  Supreme 
Court  stated  that  "a  State  cannot 
constitutionally  promote  its  own 
parochial  interests  by  requiring  safe 
vehicles  to  detour  around  it." 

While  the  Department  has  no 
authority  to  rule  on  Commerce  Clause 
issues,  its  administrative  rulings  on 
preemption  under  the  HMTA  have 
followed  Supreme  Court  rulings  in  this 
area.  Applying  this  to  the  instant  case 
leads  inexorably  to  the  conclusion  that, 
if  any  one  State  may  use  insurance 
requirements  to  deflect  interstate 
carriers  of  hazardous  materials  into 
other  jurisdictions,  then  all  States  may 
do  so.  The  logical  result  would  be.  if  not 
a  total  cessation  of  a  Congressionally 
recognized  form  of  interstate 
transportation  then  the  very  patchwork 
of  varying  and  conflicting  State  and 
local  regulations  which  Congress  sought 
to  preclude. 

On  the  basis  of  the  foregoing,  I 
conclude  that  the  NYSTA  rule  impedes 
Congress'  dual  purposes  in  enacting  the 
HMTA. 

///.  Ruling 

For  the  foregoing  reasons,  I  find  that 
section  102.1(q)  of  the  Rules  and 
Regulations  of  the  New  York  State 
Thruway  Authority  is  inconsistent  with 
the  HMTA  and  the  regulations  issued 
thereunder  and,  in  accordance  with  49 
U.S.C.  1811(a),  is  preempted.. 

Any  appeal  to  this  ruling  must  be  filed 
within  thirty  days  of  service  in 
accordance  with  49  CFR  107.211, 


Issued  in  Washington,  DC,  on  November 
20,1984. 
Alan  I.  Roberts, 

Associate  Director,  Office  of  Hazardous 
Materials  Regulation,  Materials 
Transportation  Bureau. 

Inconsistency  Ruling  IR-11 — 
Ogdensburg  Bridge  and  Port  Authority; 
Ogdensburg,  New  York;  Radioactive 
Materials  Transportation  Rules 

Applicant:  Department  of 
Transportation  (IRA-24). 

Non-Federal  rule  affected:  Sections 
5701.3,  5702.1.  5702.2,  and  5702.3  of  the 
Rules  and  Regulations  Governing  the 
Operation  of  the  Ogdensburg-Prescott 
International  Bridge  (Chapter  LXV,  Title 
21,  Official  Compilation  of  Codes,  Rules 
and  Regulations  of  the  State  of  New 
York). 

Mode  affected:  Highway. 

Ruling:  To  the  extent  that  they  affect 
the  interstate  transportation  of  other 
than  highway  route  controlled  quantity 
radioactive  material,  SS  5701.3,  5702.1, 
5702.2.  and  5702.3  of  the  Rules  and 
Regulations  Governing  the  Operation  of 
the  Ogdensburg-Prescott  International 
Bridge  are  inconsistent  with  the 
Hazardous  Materials  Transportation 
Act  (HMTA)  and  the  Hazardous 
Materials  Regulations  (HMR)  issued 
thereunder  and.  therefore,  preempted 
undr  49  U.S.C.  1811(a). 

No  determination  is  made  as  to  the 
consistency  of  S§  5701.3,  5702.1.  5702.2 
and  5702.3  insofar  as  they  affect  the 
transportation  of  highway  route 
controlled  quantity  radioactive  material. 

/.  Background 

The  Ogdensburg  Bridge  and  Port 
Authority  (OBPA)  is  a  public  benefit 
corporation  of  the  State  of  New  York 
which  operates  a  number  of 
transportation  facilities  including  the 
Ogdensburg-Prescott  International 
Bridge  (Ogdensburg.  New  York-Prescott, 
Ontario).  The  OBPA  administers  and 
develops  its  facilities  as  an  independent 
self-supporting  agency. 

The  rules  governing  operation  over 
the  Ogdensburg  Bridge  are  set  forth  in 
Chapter  LXV.  Title  21.  Official 
Compilation  of  the  Codes,  Rules  and 
Regulations  of  the  State  of  New  York.  In 
September  of  1981,  the  OBPA  adopted 
amended  rules  governing  the 
transportation  of  radioactive  materials. 
The  amended  rules  are  set  forth  in 
SS  5701.3  and  5702.1-5702.3.  Essentially, 
the  rules:  incorporate  the  provisions  of 
St.  Lawrence  County  Local  Law  No.  10 
(see  IR-12);  require  prior  approval  by 
the  OBPA  of  insurance  coverage  and/or 
indeminification  provisions:  and  reserve 
to  the  OBPA  the  right  to  specify  the  time 
of  crossing,  to  provide  any  escort 


deemed  necessary  and  to  obtain  full 
compensation  for  the  costs  associated 
with  the  clearance  and  <  '^ossing  of 
radioactive  materidls 

Shortly  after  the  OBPA  adopted  the 
amended  rules,  the  Department's  Final 
Rule,  hereinafter  reftrred  to  as  HM-164 
(46  FR  5298),  regarding  the  highway 
routing  of  radioactive  materials  went 
into  effect.  It  set  forth  general  routing 
requirements  for  placarded  shipments  of 
radioactive  materials  and  specific 
routing  requirements  for  large  quantity 
radioactive  material.  A  subsequent 
rulemaking  (48  FR  10216)  which  became 
effective  July  1, 1983,  deleted  the  term 
"large  quantity"  and  substituted  the 
term  "highway  route  controlled 
quantity."  Whether  a  highway  shipment 
of  radioactive  materials  is  required  to 
comply  with  the  specific  routing 
requirements  depends  on  whether  it 
constitutes  a  highway  route  controlled 
quantity. 

As  codified  at  49  CFR  177.825.  HM- 
164  requires  motor  carriers  of  highway 
route  controlled  quantity  radioactive 
material  to  operate  over  "preferred 
routes",  i.e..  Interstate  System  highways 
or  alternate  routes  designated  by  a  State 
routing  agency  in  accordance  with  DOT 
guidelines.  Such  carriers  may  deviate 
fi-om  preferred  routes  only  when 
necessitated  by  the  conditions  set  forth 
in  S  177.825(d)(2).  The  Ogdensburg 
Bridge  is  not  part  of  an  Interstate 
System  highway;  the  State  of  New  York 
has  not  designated  any  non-Interstate 
highways  as  alternate  preferred  routes; 
and  the  Department  is  not  aware  of  any 
circumstances  which  currently  require 
transporters  of  highway  route  controlled 
quantity  radioactive  material  to  operate 
over  the  Ogdensburg  Bridge.  Therefore, 
irrespective  of  the  OBPA  rules,  at  the 
present  time,  transportation  of  highway 
route  controlled  quantity  radioactive 
material  over  the  Ogdensburg  Bridge 
would  constitute  a  violation  of  the  HMR. 
While  acknowledging  this  fact,  the 
Department  also  recognize  that 
transportation  of  highway  route 
controlled  quantity  radioactive  material 
across  the  Ogdensburg  Bridge  and 
through  adjacent  St.  Lawrence  County 
has  occurred  without  incident  prior  to 
the  adoption  of  HM-164  and  that  this 
route  could  receive  consideration  as  a 
possible  alternate  preferred  route  in  this 
area  of  New  York  at  such  time  as  the 
State  choose  to  designate  preferred 
routes.  On  this  basis,  the  Department 
initiated  this  inconsistency  proceeding, 
in  accordance  with  49  CFR  107.209(b), 
on  the  issue  of  whether  the  OBPA  rules 
would  be  inconsistent  with  the  HMTA. 
and  therefore  preempted,  if  the 
Ogdensburg  Bridge  were  designated  as 
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part  of  a  preferred  route.  Accordingly, 
on  May  12, 1983.  the  Department 
published  a  notice  and  invitation  to 
comment  in  the  Federal  Register  (48  FR 
21496). 

In  response  to  the  public  notice, 
comments  were  received  from  ten 
parties.  The  New  York  State  Department 
of  Law  submitted  a  comment  urging  that 
this  proceeding  be  dropped  because  the 
issue  presented  was  hypothetical.  Citing 
the  Department's  acknowledgement 
that,  at  the  present  time  transportation 
across  the  Bridge  of  highway  route 
controlled  quantity  radioactive  material 
would  constitute  a  violation  of  the  HMR. 
the  State  argued  that,  since  the  State  has 
not  indicated  any  intention  to  designate 
the  Ogdensburg  Bridge  as  a  preferred 
route,  this  proceeding  concerns  "an 
issue  which  is  not  now,  and  may  never 
become,  ripe  for  decision."  This  point  is 
persuasive  and.  upon  consideration,  is 
dispositive  of  this  proceeding  insofar  as 
highway  route  controlled  quantity 
radioactive  material  is  concerned. 

However,  as  asserted  in  the  comment 
submitted  by  Federal  Express 
Corporation,  and  subsequently 
confirmed  by  Departmental  analysis,  the 
effect  of  the  OBPA  rules  is  not  limited  to 
highway  route  controlled  quantity 
radioactive  material.  By  imposing 
additional  requirements  on  the 
transportation  of  radioactive  materials 
which  are  not  required  to  operate  solely 
on  preferred  routes,  the  OBPA  rules 
present  issues  which  are  not 
hypothetical  or  speculative.  Therefore, 
the  Department  has  determined  that 
issuance  of  an  inconsistency  ruling  with 
regard  to  the  radioactive  materials 
transportation  rules  of  the  OBPA  is 
appropriate  at  this  time. 

//.  Analysis 

The  following  determination  of 
whether  any  or  all  of  the  radioactive 
materials  transportation  rules  of  the 
OBPA  are  inconsistent  with  the  HMTA 
or  the  HMR.  is  based  on  the  two-prong 
test  described  in  MTB's  procedural 
regulations  and  discussed  in  the  General 
Preamble. 

The  radioactive  materials 
transportation  rules  of  the  OBPA 
appeared  in  their  entirety  as  Appendix 
C  to  the  public  notice  and  invitation  to 
comment  which  was  published  in  the 
Federal  Register  on  May  12. 1983.  The 
rules  consist  of  four  sections  which  are 
addressed  in  consecutive  order  below. 

§  57D1JS — Pennit  Reqidiemenl 

Section  5701.3  sets  forth  the  following 
requirements: 

S  5701.3.  Vehicles  requiring  special  permits 
or  escorts.  No  vehicle  falling  within  any  of 
the  following  categories  shall  be  permitted  to 


use  the  facilities  unless  a  special  permit 
therefor  is  issued  by  the  Authority  Employee 
in  charge,  and,  if  required  as  a  condition  of 
such  permit,  a  special  escort  is  provided  and 
fees,  including  consulting  engineering 
services  if  required,  therefor  paid,  in 
advance,  viz: 

♦  •  *  *  * 

(f)  Vehicles  which  are  transporting  or  have 
recently  carried  explosives,  radioactive 
materials  or  other  dangerous  commodities 
and  show  any  evidence  or  residue  of  such 
materials  or  commodities. 

*  *         *         *         • 

In  determining  whether  or  not  special 
permits  should  be  issued  or,  if  issued,  what 
conditions  should  apply  thereto,  such 
Authority  Employee  in  charge  may  confer 
with  the  Authority's  consulting  engineers, 
counsel  and/or  whatever  other  specialist  or 
regulatory  agencies  he  may  consider 
appropriate  in  the  circumstances,  but  such 
determination  in  any  given  situation  shall  be 
the  sole  and  exclusive  judgment  of  such 
Authority  Employee  in  charge  and  final  and 
binding  upon  all  persons.  Application  for  a 
special  permit  shall  be  made  at  least  48  hours 
in  advance  of  the  proposed  crossing.  If 
permission  is  granted,  the  Authority  shall 
specify  the  time  of  the  crossing. 

Section  5701.3  prohibits  the  highway 
transportation  of  radioactive  materials 
without  a  permit  issued  by  the  Authority 
Employee  in  charge,  and  therefore 
constitutes  a  routing  rule  in  the  form  of  a 
permit  requirement.  The  term  "routing 
rule"  is  defmed  in  the  HMR  in  Appendix 
A  to  Part  177  as  follows: 

"Routing  rule"  means  any  action  which 
effectively  redirects  or  otherwise 
significantly  restricts  or  delays  the  movement 
by  public  highway  of  motor  vehicles 
containing  hazardous  materials,  and  which 
applies  because  of  the  hazardous  nature  of 
the  cargo.  Permits,  fees  and  similar 
requirements  are  included  if  they  have  such 
effect.  .  .  . 

With  regard  to  other  than  highway  route 
controlled  quantity  radioactive  material. 
§  5701.3  restricts  such  transportation  by 
denying  access  to  those  carriers  which, 
although  in  compliance  with  the  HMR. 
have  not  obtained  a  permit  issued  by  the 
Authority  Employee  in  charge. 
Moreover,  this  restriction  creates  the 
likelihood  of  such  shipments  being 
diverted  to  other  jurisdictions.  And  the 
restriction  applies  because  of  the 
hazardous  nature  of  the  cargo.  For  these 
reasons.  §  5701.3  constitutes  a  local 
routing  rule  within  the  meaning  of  the 
HMR. 

MTB  Rrst  addressed  the  issue  of  local 
transportation  permits  for  transport  of 
radioactive  materials  in  IR-1  (43  FR 
16954.  April  20. 1978)  which  dealt  with 
S  175.111  of  the  New  York  City  Health 
Code.  That  regulation  required  a 
certificate  of  Emergency  Transport  for 
each  shipment  in  or  through  the  city  of 
identified  quantities  of  radioactive 


material.  In  that  ruling,  MTB  concluded 
that  the  local  permit  requirement  was 
not  inconsistent  because  there  was  no 
identifiable  requirement  in  the  text  of 
the  HMTA  or  HMR  which  provided  a 
basis  for  a  finding  of  inconsistency. 
Having  reached  this  conclusion,  MTB 
announced  its  intent  to  commence 
rulemaking  to  consider  the  need  for 
routing  requirements  under  the  HMTA 
for  highway  carriage  of  radioactive 
materials.  In  view  of  this  announcement. 
,MTB  added  that  permit  requirement 
similar  to  that  of  New  York  City  "may 
face  a  necessary  future  harmonization 
with  rulemaking  that  results  from  the 
inquiry  MTB  intends  to  undertake."  (43 
FR  16958.) 

The  planned  inquiry  alluded  to  in  IR-1 
resulted  in  the  promulgation  of  HM-164 
and  this  proceeding  represents  the 
"necessary  future  harmonization  with 
rulemaking"  to  be  faced  by  jurisdictions 
which  adopted  requirements  similar  to 
those  in  the  New  York  City  ordinance. 
Several  commenters  argued  that  HM- 
164  was  invalid  as  a  result  of  the  District 
Court  holding  in  City  of  New  York  v. 
DOT.  539  F.  Supp.  1237  (1982).  However, 
that  decision  was  reversed  on  appeal  to 
the  Second  Circuit  Court  of  Appeals  (715 
F.  2d  732.  August  10. 1983)  and  on 
February  27, 1984,  the  Supreme  Court 
dismissed  the  city's  appeal  from  the 
Circuit  Court  ruling.  Therefore,  the 
present  case  differs  from  that  presented 
in  IR-1.  in  that  there  is  now  an 
identiHable  Federal  requirement  that 
provides  a  standard  against  which  a 
State/local  requirement  can  be 
compared  for  consistency. 

Transporters  of  other  than  highway  /O 
route  controlled  quantity  radioactive  /  I 
material  are  subject  to  the  Federal      /      / 

routing  requirements  set  forth  in     -__- ' 

§  177.825(a)  of  the  HMR, 

(a)  The  carrier  shall  ensure  that  any  motor 
vehicle  which  contains  a  radioactive  material 
for  which  placarding  is  required  is  operated 
on  routes  that  minimize  radiological  risk.  The 
carrier  shall  consider  available  information 
on  accident  rates,  transit  time,  population 
density  and  activities,  time  of  day  and  day  of 
week  during  which  transportation  will  occur. 
In  performance  of  this  requirement  the  carrier 
shall  tell  the  driver  that  the  motor  vehicle 
contains  radioactive  materials  and  shall 
indicate  the  general  route  to  be  taken.  This 
requirement  does  not  apply  when — 

(1)  There  is  only  one  practicable  highway 
route  available,  considering  operating 
necessity  and  safety,  or 

(2)  The  motor  vehicle  is  operated  on  a 
preferred  highway  under  conditions 
described  in  paragraph  (bj  of  this  section. 

Section  5701.2  imposes  a  further 
restraint  on  route  selection  by  requiring 
transporters  to  obtain  a  pennit  to  cross  - 
the  Ogdensburg  Bridge.  This 
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requirement  is  based  on  a  presumption 
that  the  OBPA  has  the  authority  to 
control,  and  ulimately.  to  prohibit  this 
form  of  interstate  commerce. 

The  OBPA  is  a  creature  of  the  State  of 
New  York.  As  such,  it  cannot  be  imbued 
with  greater  authority  than  resides  in 
the  parent  State.  The  extent  to  which 
States  and  the  political  subdivisions 
may  regulate  the  highway  routing  of 
radioactive  materials  has  been 
thoroughly  addressed  in  the 
inconsistency  rulings  pubhshed 
herewith.  As  stated  in  IR-8: 

Generally,  in  the  absence  of  departmental 
involvement  in  a  safety  issue,  States  and.  to 
the  extent  authorized  by  State  law,  local 
governments  may  regulate  to  protect  the 
public  safety.  Where,  as  here,  the  issue  has 
been  thoroughly  addressed  through 
rulemaking,  the  State  role  is  much  more 
circumscribed.  The  HMR  address  all  aspects 
of  radioactive  materials  transportation. 
Increasingly  stringent  requirements  are 
imposed  on  the  basis  of  increasing  degree  of 
risk.  Under  the  authority  of  the  HMTA, 
Federal  regiilation  of  radioactive  materials 
transportation  safety  has  been  so  detailed 
and  so  pervasive  as  to  preclude  independent 
State  or  local  action.  The  extent  to  which 
State  and  local  government  may  regulate  the 
interstate  transportation  of  radioactive 
materials  is  limited  to:  (1)  traffic  control  or 
emergency  restrictions  which  affect  all 
transportation  without  regard  to  cargo;  (2) 
designation  of  alternate  preferred  routes  in 
accordance  with  49  CFR  177.825;  (3)  adoption 
of  Federal  regulations  or  consistent  State/ 
local  regulations;  and  (4)  enforcement  of 
consistent  regulations  or  those  for  which  a 
waiver  of  preemption  has  been  granted 
pursuant  to  49  CFR  107.221.  Thus,  in  the 
absence  of  an  express  waiver  of  preemption, 
no  authority  exists  for  a  State  or  local 
government  to  impose  a  pennit  requirement 
on  shipments  of  radioactive  materials  which 
appUes  because  of  the  hazardous  nature  of 
the  cargo. 

In  the  course  of  developing  the 
regulations  promulgated  under  HM-164, 
DOT  gave  specific  consideration  to  the 
subcategory  of  radioactive  materials 
affected  by  the  OBPA  rules  (i.e.  other 
than  highway  route  controlled  quantity 
radioactive  material)  and  selected  the 
above-quoted  general  guidelines  as  the 
appropriate  regulatory  measure,  as 
opposed  to  the  possible  alternatives  of 
no  regulation  at  all  or  a  regulation 
mandating  the  use  of  preferred  routes.  In 
other  words.  DOT  selected  and 
implemented  a  level  of  requirements 
based  on  a  comparative  assessment  of 
the  risks  presented  by  shipments  of 
different  quantities  of  radioactive 
materials.  In  tloing  so,  DOT  performed 
the  duty  imposed  on  it  by  the  HMTA 
and.  having  satisfied  all  of  the 
procedural  requirments  of  the  HMTA 
and  the  Administrative  Procedure  Act, 
established  a  rule  which  is  national  in 


its  scope  and  application.  This  rule  does 
not  eliminate  risk.  That  is  not  possible. 
What  the  rule  does  accomplish  is  to 
provide  an  orderly  and  predictable 
regimen  for  the  transportation  of  other 
than  highway  route  controlled  quantity 
radioactive  material,  a  regimen  which 
presents  a  low  and  equitably  distributed 
level  of  risk  from  transportation  that  is 
far  outwighed  by  the  societal  benefits 
derived  from  that  transportation.  While 
a  community  may  legitimately  seek  to 
further  reduce  its  exposure  to  the  risk 
inherent  in  the  transportation  of  these 
materials,  it  may  not  do  so  by  exporting 
that  risk,  albeit  a  low  one,  to  its 
neighbors.  Such  an  approach  not  only 
frustrates  the  equitable  distribution  of 
risk  which  the  Federal  rule  sought  to 
achieve,  but  also  impedes  the 
accomplishment  and  execution  of  the 
HMTA's  objective  of  regulatory 
uniformity.  For  these  reasons,  such  an 
approach  is  clearly  inconsistent  with  the 
HMTA  and  the  HMR. 

The  OBPA  permit  requirements  in 
S  5701.3  is  such  an  approach.  By 
restricting  access  to  the  international 
crossing  at  the  Ogdensburg  Bridge,  the 
requirement  redirects  shipments  of  other 
than  highway  route  controlled  quantity 
radioactive  material  into  adjoining 
jurisdictions.  In  bringing  about  this 
result,  the  OBPA  has  acted  unilaterally 
to  the  exclusion  of  those  jurisdictions 
through  which  the  redirected  shipments 
must  travel.  If  the  OBPA  could  impose 
such  restrictions  on  the  availbility  of 
highway  routes  to  vehicles  engaged  in 
the  transportation  of  radioactive 
materials,  then  any  political  subdivision 
of  a  State  could  do  so.  As  has  been 
stated  with  regard  to  similar  State  and 
local  requirements,  the  proliferation  of 
independently  enacted  restrictions 
would  lead  to  the  type  of  regulatory 
balkanization  which  Congress  sought  to 
preclude  by  enacting  the  HMTA.  The 
OBPA  rules,  moreover,  have  the  added 
dimension  of  restricting  international 
commerce. 

On  the  basis  of  the  foregoing,  I  find 
that  S  5701.3  of  the  OBPA  rules,  to  the 
extent  that  it  affects  the  transportation 
of  other  than  highway  route  controlled 
quantity  radioactive  material  is 
inconsistent  with  the  HMTA  and  the 
HMR  and,  therefore,  preempted  under  49 
U.S.C.  1811(a). 

S  5702.1 — Incoiporation  of  Local  Law 

Section  5702.1  prohibits  passage  over 
the  Ogdensburg  Bridge  by  any  vehicle 
which  has  not  satisfied  the  requirements 
of  St.  Lawrence  County  Local  Law  No. 
10  Regulating  the  Transportation  of 
Radioactive  Materials  through  St, 
Lawrence  County.  St.  Lawrence  County 
Local  Law  No.  10  is  the  subject  of  a 


separate  inconsistency  ruling  (IR- 12. 
published  herewith)  and  has  been 
determined  to  be  inconsistent  to  the 
extent  that  it  affects  the  transportation 
of  other  than  highway  route  controlled 
quantity  radioactive  material.  Therefore, 
on  the  basis  of  the  analysis  contained  in 
IR-12, 1  find  S  5702.1  of  the  OBPA  rules 
to  be  inconsistent  to  the  extent  that  it 
affects  the  transportation  of  other  than 
highway  route  controlled  quantity 
radioactive  material. 

S  5702.2 — ^Indemnification 

Section  5702.2  of  the  radioactive 
materials  transportation  rules  of  the 
OBPA  sets  forth  the  following 
requirements  concerning 
indemnification: 

S  5702.2.  In  addition  to  the  Certificate  of 
Emergency  Transportation,  responsible  state 
or  federal  agencies  and  the  carrier  shall 
submit  for  Authority's  prior  approval 
evidence  of  proper  insurance  coverage  and/ 
or  and  acceptable  indemnification  and  hold 
harmless  agreement 

Unlike  the  Vermont  rule  on  insurance 
coverage  which  is  considered  in  IR-15, 
the  OBPA  rule  does  not  quantify  "proper 
insurance  coverage."  Therefore, 
comparison  with  Federal  requirements 
on  financial  responsibility  is  not 
possible.  Instead,  |  5702.2  is  comparable 
to  the  reqtiirement  of  the  New  York 
State  Thruway  Authority  (NYSTA) 
which  was  the  subject  of  W-10.  In  that 
ruling,  MTB  stated: 

The  NYSTA  rule  is  not  based  upon  any 
finding  that  transportation  of  highway  route 
controlled  quantity  radioactive  material  over 
the  Thruway  would  present  an  unacceptable 
safety  risk.  Rather,  as  clearly  stated  in  the 
NYSTA's  response  to  NAC's  application, 
such  transportation  is  considerd  to  present  an 
unacceptable  financial  risk.  (". . .  radioactive 
shipments  will  be  permitted  on  the  Thruway 
when  we  are  properly  indemnified  for  any 
exposure."  NYSTA  letter  of  )uly  1. 1983.)  By 
denying  use  of  the  Thruway  to  any 
radioactive  materials  shipment  not  offerins 
what  the  NYSTA  considers  to  l>c  proper 
indemnification,  the  NYSTA  rule  directly 
results  in  the  diversion  of  such  shipments  into 
other  jurisdictions  and  the  increase  of  overall 
time  in  transit.  In  other  words,  the  overall 
exposure  to  the  risks  of  radioactive  materials 
transportation  is  increased  and  exported.  For- 
this  reason,  the  NYSTA  rule  necessarily 
poses  an  obstacle  to  the  accomplishment  of 
increased  hazardous  materials  transportation 
safety. 

The  same  reasoning  applies  to  S  5702.2 
of  the  OBPA  rules  and.  on  that  basis,  I 
find  S  5702^  to  be  inconsistent  to  the 
extent  that  it  affects  the  transportation 
of  other  than  highway  route  controlled 
quantity  radioactive  material. 

Because  \  5702.2  has  been  determined 
to  impose  a  requirement  which  impedes 
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the  accomplishment  of  the  HMTA.  it  is 
not  necessary  to  address  the  fact  that 
the  section  imposed  an  obligation  to  act. 
not  only  on  the  carrier,  but  also  on 
Federal  agencies.  Nevertheless,  it  should 
be  noted  that,  regardless  of  the  nature  of 
the  requirement  imposed,  any  attempt 
by  a  political  subdivision  of  a  State  to 
impose  an  obligation  to  act  on  the 
Federal  government  would  be  subject  to 
the  strictest  scrutiny  in  connection  with 
both  statutory  and  Constitutional 
preemption. 

S  5702J — Additional  Requirements 

Section  5702.3  of  the  radioactive 
materials  transportation  rules  of  the 
OBPA  imposes  the  following  additional 
requirements: 

i  5702.3.  As  a  condition  of  the  special 
permit  or  escort  set  forth  in  570t.3.  the 
Authority  shall  specify  the  time  of  crossing, 
provide  escort  if  deemed  necessary  and  be 
fully  compensated  for  any  and  all  costs 
associated  with  the  clearance  and  crossing  of 
the  radioactive  materials. 

Previously  in  this  ruling,  the 
requirement  for  advance  approval  by 
OBPA  to  transport  other  than  highway 
route  controlled  quantity  radioactive 
material  across  the  Ogdensburg  Bridge 
was  found  to  be  inconsistent.  Since 
9  5702.3  imposes  additional 
requirements  which  transporters  must 
satisfy  before  a  permit  will  be  issued,  it 
constitutes  an  integral  part  of  the 
inconsistent  regulatory  scheme  and  is. 
therefore,  also  inconsistent  to  the  extent 
that  it  ejects  the  interstate 
transportation  of  other  than  highway 
route  controlled  quantity  radioactive 
material. 

///.  Ruling 

For  the  foregoing  reasons.  I  find  that. 
to  the  extent  they  affect  the  interstate 
transportation  of  other  than  highway 
route  controlled  quantity  radioactive 
material.  {{  5701.3.  5702.1.  5702.2.  and 
5702.3  of  the  Rules  and  Regulations 
Governing  the  Operation  of  the 
Ogdensburg- Prescott  International 
Bridge  are  inconsistent  with  the  HMTA 
and  the  HMR  and.  therefore,  preempted 
under  49  U.S.C.  1811(a).  No 
determination  is  made  as  to  the 
consistency  of  §5  5701.3,  5702.1,  5702.2, 
and  5702.3  insofar  as  they  affect  the 
transportation  of  highway  route 
controlled  quantity  radioactive  material. 

Any  appeal  to  this  ruling  must  be  filed 
within  thirty  days  of  service  in 
accordance  with  49  CFR  107.211. 


Issued  in  Washington,  DC.  on  November 
20,1984. 

Alan  I.  Roberts. 

Associate  Director.  Office  of  Hazardous 
Materials  Regulation,  Materials 
Transportation  Bureau. 

Inconsistency  Ruling  IR-12 — St. 
Lawrence  County.  New  York;  Local  Law 
Regulating  the  Tansportation  of 
Radioactive  Materials  Through  St. 
Lawrence  County 

Applicant:  Department  of 
Transportation  (IRA-25). 

Non-Federal  rule  affected:  St. 
Lawrence  County  Local  Law  No.  10  for 
the  year  1980. 

Mode  affected:  Highway. 

Ruling:  To  the  extent  that  they  afTect 
the  interstate  transportation  of  other 
than  highway  route  controlled  quantify 
radioactive  material.  Sections  2  through 
6  of  Local  Law  No.  10  are  inconsistent 
with  the  Hazardous  Materials 
Transportation  Act  (HMTA)  and  the 
Hazardous  Materials  Regulations  (HMR) 
issued  thereunder  and,  therefore, 
preempted  under  49  U.S.C.  1811(a).  No 
determination  is  made  as  to  the 
consistency  of  Sections  2  through  6  of 
Local  Law  No.  10  insofar  as  they  affect 
the  transportation  of  highway  route 
controlled  quantity  radioactive  material. 

/.  Background 

On  August  11, 1980.  the  St.  Lawrence 
County  Board  of  Legislators  adopted 
Local  Law  No.  10  for  the  year  1980 
(hereinafter  referred  to  as  "Law  No. 
10"),  which  was  duly  published  in 
accordance  with  §  24  of  the  County  Law 
of  the  State  of  New  York.  Law  No.  10 
established  the  requirement  that  any 
party  seeking  to  transport  certain 
specified  quantities  of  radioactive 
materials  within  St.  Lawrence  County 
must  obtain  a  Certificate  of  Emergency 
Transport. 

St.  Lawrence  County  lies  at  the  foot  of 
the  international  bridge  linking 
Ogdensburg,  New  York,  and  Prescott, 
Ontario.  Thus,  any  restriction  on 
transportation  in  St.  Lawrence  County 
imposes  an  equal  restriction  on 
international  transportation  over  the 
Ogdensburg  Bridge. 

The  Department  of  Transportation 
issued  a  Final  Rule,  hereinafter  referred 
to  as  HM-164  (46  FR  5298),  regarding  the 
highway  routing  of  radioactive  materials 
which  become  effective  February  1, 
1982.  It  set  forth  general  routing 
requirements  for  placarded  shipments  of 
radioactive  materials  and  specific 
routing  requirments  for  large  quantity 
radioactive  material.  A  subsequent 
rulemaking  (48  FR  10218)  which  became 
effective  July  1, 1983.  deleted  the  term 
"large  quantity"  and  substituted  the 


term  "highway  route  controlled 
quantity." 

As  codified  at  49  CFR  177.825,  HM- 
164  require  motor  carriers  of  highway 
route  controlled  quantity  radioactive 
material  to  operate  over  "preferred 
routes",  i.e..  Interstate  System  highways 
or  alternate  routes  designated  by  a  State 
routing  agency  in  accordance  with  DOT 
guidelines.  Such  carriers  may  deviate 
from  preferred  routes  only  when 
necessitated  by  the  conditions  set  forth 
in  §  177.825(b)(2).  No  Interstate  System 
highways  rune  through  St.  Lawrence 
County;  the  State  of  New  York  has  not 
designated  any  non-Interstate  highways 
as  alternate  preferred  routes;  and  the 
Department  is  not  aware  of  any 
circumstances  which  currently  require 
transporters  of  highways  route 
controlled  quantity  radioactive  material 
to  operate  over  non-preferred  routes  in 
St.  Lawrence  County.  Therefore, 
irrespective  of  local  regulation,  at  the 
present  time,  transportation  of  high 
route  controlled  quantity  radioactive 
material  through  St.  Lawrence  County 
would  constitute  a  violation  of  the  HMR. 
While  acknowledging  this  fact,  the 
Department  also  recognized  that 
transportation  of  highway  route 
controlled  quantity  radioactive  material 
across  the  Ogdensburg  Bridge  and 
through  St.  Lawrence  County  had 
occurred  without  incident  prior  to  the 
adoption  of  HM-164  and  that  this  route 
could  receive  consideration  as  a 
possible  alternate  preferred  route  in  this 
area  of  New  York  such  time  as  the  State 
chooses  to  designate  preferred  routes. 
On  this  basis,  the  Department  initiated 
this  inconsistency  proceeding,  in 
accordance  with  49  CFR  107.209(b),  on 
the  issue  of  whether  Law  No.  10  would 
be  inconsistent  with  the  HMTA,  and 
therefore  preempted,  if  non-Interstate 
System  highways  in  St.  Lawrence 
County  were  designated  as  part  of  a 
preferred  route.  Accordingly  on  May  12, 
1983.  the  Department  published  a  notice 
and  invitation  to  comment  in  the  Federal 
Register  (48  FR  21496). 

In  response  to  the  public  notice, 
comments  were  received  from  eleven 
parties.  The  New  York  State  Department 
of  Law  submitted  a  comment  urging  that 
this  proceeding  be  dropped  because  this 
issue  presented  was  hypothetical.  Citing 
the  Department's  acknowledgement 
that,  at  the  present  time,  through 
transportation  of  highway  route 
controlled  quantity  radioactive  material 
would  constitute  a  violation  of  the  HMR. 
the  State  argued  that,  since  the  State  has 
not  indicated  any  intention  to  designate 
a  preferred  route  through  St.  Larence 
County,  this  proceeding  concerns  "and 
issue  that  is  not  now.  and  may  never 
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become,  ripe  for  decision."  This  point  is 
persuasive  and,  upon  consideration,  it 
dispositive  of  this  proceeding  insofar  as 
highway  route  controlled  quantity 
radioactive  material  is  concerned. 

However,  as  asserted  in  the  comment 
submitted  by  Federal  Express 
Corporation,  and  subsequently 
confiijmed  by  Department  analysis,  the 
effect  of  Law  No.  10  is  not  limited  to 
highway  route  controlled  quantity 
radioactive  material.  By  imposing 
additional  requirements  on  the 
transportation  of  radioactive  materials 
which  are  not  required  to  operate  solely 
on  preferred  routes.  Law  No.  10  presents 
issues  which  are  not  hypothetical  or 
speculative.  Therefore,  the  Department 
has  determined  that  issuance  of  an 
inconsistency  ruling  with  regard  to  Law 
No.  10  is  appropriate  at  this  time. 

II.  Analysis 

Law  No.  10.  which  apeared  in  its 
entirety  as  Appendix  D  to  the  public 
notice  and  invitation  to  comment, 
consists  of  seven  sections  which  are 
addressed  in  consecutive  order  below. 

Section  1  of  Law  No.  10  sets  forth  the 
following  policy  statements: 

Section  1:  The  St.  l^awrence  County 
Legislature  hereby  regulates  the 
transportation  of  nuclear  materials  specified 
below  in  or  through  St.  Lawrence  County  for 
the  purpose  of  protecting  the  health  and 
safety  of  residents  until  such  time  as 
adequate  information  is  made  available  by 
Federal  and  State  agencies  responsible  for 
radioactive  materials  to  prepare  an  adequate 
emergency  resFHjnse  plan. 

The  HMTA  does  not  preempt  all  State 
and  local  regulation  of  hazardous 
materials  tranportation  safety,  only 
those  regulations  which  are 
inconsistent.  Therefore,  the  mere 
statement  of  intent  to  regulate  is  not 
inconsistent  with  the  HMTA.  Since 
Section  1  imposes  no  obligation  to  act 
on  any  party,  no  problem  arises  under 
the  "dual  compliance"test.  With  regard 
to  the  "obstacle"  test,  the  statement  of 
intent  indicates  a  role  for  local 
government  which  does  not  exceed  that 
intended  by  the  framers  of  the  HMTA. 
Accordingly.  Section  1  is  consistent  with 
the  HMTA. 

Section  2  of  Law  No  tO  identifies 
certain  classes  of  radioactive  materials 
for  which  a  transportation  permit  is 
required: 

Section  2:  A  Certificate  of  Emergency 
Transport  issued  by  the  St.  Lawrence  County 
Emergency  Services  Coordinator-Civil 
Defense  Director  shall  t>e  required  for  such 
shipment  of  any  of  the  following  materials: 

1.  Plutonium  isotopes  in  any  quantity 
exceeding  2  grams,  or  20  curies. 

2.  Uranium  enriched  in  the  isotope  U23S 
exceeding  20  percent  of  the  total  uramium 


content  in  quantities  where  the  U235  content 
exceeds  one  kilogram. 

3.  Any  actinides  (elements  with  atomic 
number  89  or  greater)  the  activity  of  which 
exceeds  20  curies. 

4.  Spent  reactor  fuel  elements  or  mixed 
fission  products  associated  with  such  spent 
fuel  elements  whose  activity  exceeds  20 
curies. 

5.  Any  quantity  of  radioactive  material 
specified  as  a  "large  quantity"  by  the  Nuclear 
Regulatory  Commission  in  10  CFIl  Part  71  and 
as  amended  entitled  "Packaging  of 
Radioactive  Materials  for  transport",  with  the 
exception  of  Co-eO  used  for  medical 
radiation  therapy  or  medical  research. 

The  hazard  classes  identified  in 
subsections  1-5  of  Section  2  have  no 
direct  counterparts  in  the  1-IMR.  Each 
subsection  encompasses  a  group  of 
materials,  not  all  of  which  are  highway 
route  controlled  quantity  radioactive 
material  as  defined  in  49  CFR  173.403(1). 
This  raises  two  issues  which  are 
relevant  to  the  question  of 
inconsistency:  hazard  class  definition 
and  regulatory  effect. 

In  prior  inconsistency  rulings,  MTB 
has  given  notice  that  it  considers  the 
Federal  role  in  definition  of  hazard 
classes  to  be  exclusive.  (IR-5.  47  FR 
51991;  IR-«,  48  FR  760;  IR-8  and  IR-15. 
published  herewith.)  As  stated  in  IR-5, 
which  dealt  with  a  New  York  City 
ordinance  regulating  compressed  gases: 

The  HMR  are.  in  and  of  themselves,  a 
comprehensive  and  technical  set  of 
regulations  which  occupy  approximately  1000 
pages  of  the  Code  of  Federal  Regulations. .  .  . 
For  the  City  to  impose  additional 
requirements  based  on  differing  hazard  class 
defmiUon  adds  another  level  of  complexity  to 
this  scheme.  Thus,  shippers  and  carriers 
doing  business  in  the  City  must  know  not 
only  the  classification  of  hazardous  materials 
under  the  HMR  and  the  regulatory 
significance  of  those  classifications,  but  also 
the  City's  classifications  and  their 
significance.  Such  duplication  in  a  regulatory 
scheme  where  the  Federal  presence  is  so 
clearly  pervasive  can  only  result  in  making 
compliance  with  the  HMR  less  likely,  with  an 
accompanying  decrease  in  overall  public 
safety  (47  FR  51994.) 

By  imposing  additional  requirements 
on  a  subgroup  of  radioactive  materials, 
St.  Lawrence  County  has,  in  effect. 
created  a  new  hazard  class.  If  every 
jurisdiction  were  to  assign  additional 
requirements  on  the  basis  of 
Independently  created  and  variously 
named  subgroups  of  radioactive 
materials,  the  resulting  confusion  of 
regulatory  requirements  would  lead 
directly  to  the  increased  likelihood  of 
reduced  compliance  with  the  HMR  and 
subsequent  decrease  in  (Miblic  safety.  As 
stated  in  IR-6: 

The  key  to  hazardous  materials 
transportation  safety  is  precise 
communication  of  risk.  The  proliferation  of 


differing  State  and  kx»l  systems  of  hasard 
classification  is  antithetical  to  a  uniform, 
comprehensive  system  of  hazardous 
materials  transportation  safety  regulation. 
This  is  precisly  the  situation  which  Congress 
sought  to  preclude  when  it  enacted  the 
preemption  provision  of  the  HMTA  (49  U.S.C. 
1811).  (48  FR  764.) 

On  the  basis  of  the  foregoing.  1  find  that 
the  hazard  class  definitions  set  forth  in 
Section  2  of  Law  No.  10  constitute  an 
obstacle  to  the  accomplishment  of 
Congressional  objectives  of  enhanced 
safety  and  regulatory  uniformity 
underlying  enactment  of  the  HMTA  and 
adoption  of  the  HMR. 

The  regulatory  effect  of  the  hazard 
classes  defined  in  Section  2  is  to  impose 
a  permit  requirement  on  a  number  of 
radioactive  materials,  some  of  which  are 
highway  route  controlled  quantity  and 
some  not.  This  distinction  is  critical  to  a 
determination  of  whether  Law  No.  10  is 
inconsistent  with  the  HMTA. 

Since  Section  2  prohibits  the  highway 
transportation  of  certain  radioactive 
materials  without  a  permit  issued  by  the 
St.  Lawrence  County  Civil  Defense 
Diretor — Emergency  Services 
Coordinator,  it  constitutes  a  routing  rule 
in  the  form  of  a  permit  requirement.  The 
term  "routing  rule"  is  defined  in  the 
HMR  in  Appendix  A  to  Part  177  as 
follows: 

"Routing  rule"  means  any  action  which 
effectively  redirects  or  otherwise 
significandy  restricts  or  delays  the  movement 
by  public  highway  of  motor  vehicles 
containing  hazardous  materials,  and  which 
applies  because  of  the  hazardous  nature  of 
the  cargo.  Permits,  fees  and  similar 
requirements  are  included  if  they  have  such 
effects. .  .  . 

With  regard  to  other  than  highway  route 
controlled  quantity  radioactive  material. 
Law  No.  10  restricts  such  transportation 
by  denying  access  to  those  shipments 
which,  although  in  compliance  with  the 
HMR.  have  not  obtained  a  Certificate  of 
Emergency  transport.  Moreover  this 
restriction  creates  the  likelihood  of  such 
shipments  being  diverted  to  other 
jurisdictions.  And  the  restriction  applies 
because  of  the  hazardous  nature  of  the 
cargo.  For  these  reasons.  Law  No.  10 
constitutes  a  local  routing  rule  within 
the  meaning  of  the  HMR. 

MTB  first  addressed  the  issue  of  local 
permits  for  transport  of  radioactive 
materials  in  IR-1  (43  FR  18954,  April  20, 
1978)  which  dealt  with  \  175.111  of  the 
New  York  City  Health  Code.  That 
regulation  required  a  Certificate  of 
Emergency  Transport  for  each  shipment 
in  or  through  the  city  of  the  same 
materials  identified  in  Section  2  of  Law 
No.  10.  In  that  ruling,  MTB  concluded: 
"There  is  not  any  identifiable 
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requirement  in  the  text  of  the  HMTA  or 
in  regulations  issued  thereunder  that 
provides  a  basis  for  a  Hnding  of 
inconsistency  with  §  175.111."  (43  FR 
18057.)  Having  reached  this  conclusion, 
MTB  stated: 

The  legal  validity  of  $  175.111  is  still 
subject  to  serious  doubt. .  .  .  New  York  City 
and  any  other  jurisdictions  which  have,  or 
are  contemplating,  similar  ordinances,  should 
also  bear  in  mind  the  fact  that  §  175.111  may 
be  preempted  by  the  Commerce  Clause  of  the 
United  States  Constitution,  or  by  the  Atomic 
Energy  Act  of  1954  and  regulations  issued 
thereunder. .  .  .  Finally,  whatever  the 
ultimate  legal  fate  of  S  175.111,  such 
provisions  may  face  a  necessary  future 
harmonization  with  rulemaking  that  results 
from  the  inquiry  MTB  intends  to  undertake. 
(43  FR  less&l 

The  planned  inquiry  alluded  to  in  IR-1 
resulted  in  the  promulgation  of  HM-164 
and  this  proceeding  represents  the 
"necessary  future  harmonization  with 
rulemaking"  to  be  faced  by  jurisdictions 
which  adopted  ordinances  similar  to 
S  175.111  of  the  New  York  City  Health 
Code.  Several  commenters  argued  that 
HM-164  was  invalid  as  a  result  of  the 
District  Court  holding  in  City  of  New 
York  V.  DOT.  539  F.  Supp.  1237  (1982). 
However,  that  decision  was  reversed  by 
the  Second  Circuit  Court  of  Appeals  (715 
F.  2d  732,  August  10, 1983)  and  on 
February  27, 1984,  the  Supreme  Court 
dismissed  the  city's  appeal  from  the 
Circuit  Court  ruling.  Therefore,  the 
present  case  differs  from  that  presented 
in  OR-l,  in  that  there  is  now  an 
identifiable  Federal  requirement  that 
provides  a  standard  against  which  a 
State  or  local  rule  may  be  compared  for 
consistency. 

Transporters  of  other  than  highway 
route  controlled  quantity  radioactive 
material  are  subject  to  the  Federal 
routing  requirements  flet  forth  in 
S  177.825(a)  of  the  HMR: 

(a)  The  carrier  shall  ensure  that  any  motor 
vehicle  which  contains  a  radioactive  material 
for  which  placarding  is  required  is  operated 
on  routes  that  minimize  radiological  risk.  The 
carrier  shall  consider  available  information 
on  accident  rates,  transit  time,  population 
desity  and  activities,  time  of  day  and  day  of 
week  during  which  transportation  will  occur. 
In  performace  of  this  requirement  the  carrier 
shall  fell  the  driver  that  the  motor  vehicle 
contains  radioactive  materials  and  shall 
indicate  the  general  route  to  be  taken.  This 
requirement  does  not  apply  when — 

(1)  There  is  only  one  practicable  highway 
route  available,  considering  operating 
necessity  and  safety,  or 

(2)  The  motor  vehicle  is  operated  on  a 
preferred  highway  under  conditions 
descril>ed  in  paragraph  (b)  of  this  section. 

Section  2  of  Law  No.  10  imposes  a 
further  restraint  on  route  selection  by 
requiring  transporters  to  obtain  a  local 


permit.  This  requirement  is  based  on  a 
presumption  that  St.  Lawrence  County 
has  the  authority  to  control,  and 
ultimately,  to  prohibit  this  form  of 
interstate  commerce. 

In  its  comments  on  this  proceeding, 
the  St.  Lawrence  County  Board  of 
Legislators  asserts  that  this  authority 
stems  from  the  "fundamental  function  of 
local  government"  to  protect  the  lives 
and  property  of  it  citizens;  that  its 
attempts  at  emergency  response 
planning  were  hampered  by  a  lack  of 
information;  and  that  its  regulation  was 
necessary  to  ensure  adequate 
emergency  response  preparedness. 
Nothing  in  this  argument  points  to  any 
safety  problem  unique  to  St.  Lawrence 
County.  Therefore,  if  the  argument  is 
sustained  with  regard  to  Law  No.  10, 
equal  authority  must  be  conceded  to 
every  local  jurisdiction  in  the  Nation. 
And  this  would  lead  directly  to  the 
proliferation  of  independent  State  and 
local  restrictions  on  the  highway 
transportation  of  radioactive  materials 
which  prompted  the  Department  to 
adopt  HM-164. 

In  other  inconsistency  rulings 
published  herewith,  radioactive 
materials  routing  rules  in  the  form  of 
shipment-specific  permit  requirements 
were  determined  to  be  inconsistent  per 
se.  As  stated  in  IR-8: 

Generally,  in  the  absence  of  Departmental 
involvement  in  a  safety  issue,  States  and,  to 
the  extent  authorized  by  State  Law,  local 
governments,  may  regulate  to  protect  the 
public  safety.  Where,  as  here,  the  issue  has 
hieen  thoroughly  addressed  through 
rulemaking,  the  State  role  is  much  more 
circumscribed.  The  HMR  address  all  aspects 
of  radioactive  materials  transportation. 
Increasingly  stringent  requirements  are 
imposed  on  the  basis  of  increasing  degree  of 
risk.  Under  the  authority  of  the  HMTA, 
Federal  regulation  of  radioactive  materials 
transportation  safety  has  been  so  detailed 
and  so  pervasive  as  to  preclude  independent 
State  or  local  action.  The  extent  to  which 
State  and  local  government  may  regulate  the 
interstate  transportation  of  radioactive 
materials  is  limited  to:  (1)  traffic  control  or 
emergency  restrictions  which  affect  all 
transportation  without  regard  to  cargo;  (2) 
designation  of  alternate  preferred  routes  in 
accordance  with  49  CFR  177.825;  (3)  adoption 
of  Federal  regulations  or  consistent  State/ 
local  regulations;  and  (4)  enforcement  of 
consistent  regulations  or  those  for  which  a 
waiver  of  preemption  has  been  granted 
pursuant  to  49  CFR  107.221.  Thus,  in  the 
absence  of  an  express  waiver  of  preemption, 
no  authority  exists  for  a  state  or  local 
government  to  impose  a  permit  requirement 
on  shipments  of  radioactive  materials  which 
applies  because  of  the  hazardous  nature  of 
the  cargo. 

In  the  course  of  developing  the 
regulations  promulgated  under  HM-164, 
DOT  gave  specific  consideration  to  the 


subcategory  of  radioactive  materials 
affected  by  Law  No.  10  (i.e.,  other  than 
highway  route  controlled  quantity 
radioactive  material)  and  selected4he 
above-quoted  general  guidelines  as  the 
appropriate  regulatory  measure,  as 
opposed  to  the  possible  alternatives  of  ■ 
no  regulation  at  all  or  a  regulation 
mandating  the  use  of  preferred  routes.  In 
other  words,  DOT  selected  and 
implemented  a  level  of  requirements 
based  on  a  comparative  assessment  of 
the  risks  presented  by  shipments  of 
different  quantities  of  radioactive 
materials.  In  doing  so,  DOT  performed 
the  duty  imposed  on  it  by  the  HMTA 
and,  having  satisfied  all  of  the 
procedural  requirements  of  the  HMTA 
and  Administrative  Procedure  Act, 
established  a  rule  which  is  national  in 
its  scope  and  application.  This  rule  does 
not  eliminate  the  risk.  That  is  not 
possible.  What  the  rule  does  accomplish 
is  to  provide  an  orderly  and  predictable 
regimen  for  the  transportation  of  other 
than  highway  route  controlled  quantity 
radioactive  material,  a  regimen  which 
presents  a  low  and  equitably  distributed 
level  of  risk  from  transportation  that  is 
far  outweighed  by  the  societal  benefits 
derived  from  that  transportation.  While 
a  community  may  legitimately  seek  to 
further  reduce  its  exposure  to  the  risk 
inherent  in  the  transportation  of  these 
materials,  it  may  not  do  so  by  exporting 
that  risk,  albeit  a  low  one,  to  its 
neighbors.  Such  an  approach  not  only 
frustrates  the  equitable  distribution  of 
risk  which  the  Federal  rule  sought  to 
achieve,  but  also  impedes  the 
accomplishment  and  execution  of  the 
HMTA's  objective  of  regulatory 
uniformity.  For  these  reasons,  such  an 
approach  is  clearly  inconsistent  with  the 
HMTA  and  the  HMR. 

The  permit  requirement  in  Section  2  of 
Law  No.  10  is  such  an  approach.  By 
restricting  access  to  highways  in  St. 
Lawrence  County,  the  requirement 
redirects  shipments  of  other  than 
highway  route  controlled  quantity 
radioactive  material  into  adjoining 
jurisdictions.  In  bringing  about  this 
result,  St.  Lawrence  County  has  acted 
unilaterally  to  the  exclusion  of  those 
jurisdictions  through  which  the 
redirected  shipments  must  travel.  If  St. 
Lawrence  County  could  impose  such 
restrictions  on  the  availability  of  its 
highways  to  vehicles  engaged  in  the 
interstate  transportation  of  radioactive 
materials,  then  any  local  jurisidiction 
could  do  so.  This  would  lead  to  the  type 
of  regulatory  balkanization  which 
Congress  sought  to  preclude  by  enacting 
the  HMTA. 

On  the  basis  of  the  foregoing,  I  find 
Section  2  of  Law  No.  10,  to  the  extent 
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that  it  affects  the  interstate 
transportation  of  other  than  highway 
route  controlled  quantity  radioactive 
material,  to  be  inconsistent  with  the 
HMTA  and  the  HMR  and,  therefore, 
preempted  under  49  U.S.C.  1811(a). 

Sections  3  through  6  of  Law  No.  10  set 
forth  additional  provisions  related  to  the 
permit  required  by  Section  2: 


Sw:tionNo. 

Subiwi 

3 

4.„ 

Application  procadura. 
Approval  cntena. 

5 

txpifatnn  ol  the  pemM. 

e 

PanaHwa. 

All  of  these  provisions  implement  the 
permit  requirement  which  has  been 
determined  to  be  inconsistent  to  the 
extent  that  if  affects  the  transportation 
of  other  than  highway  route  controlled 
radioactive  material.  It,  therefore, 
follows  that  the  provisions  for 
administration  and  enforcement  of  the 
inconsistent  requirement  are  also 
inconsistent.  On  this  basis,  I  find  that 
Sections  3  through  6  of  Law  No.  10,  to 
the  extent  that  they  affect  the  interstate 
transportation  of  other  than  highway 
route  controlled  quantity  radioactive 
material,  are  inconsistent  with  the 
HMTA  and  the  HMR  and.  therefore, 
preempted. 

Section  7  of  Law  No.  10  sets  forth 
certain  exemptions  from  the 
requirements  of  Law  No.  10.  Since  this 
imposes  no  obligation  to  act,  iho  issue  of 
inconsistency  does  not  arise. 

///.  Ruling 

For  the  foregoing  reasons.  I  find  that, 
to  the  extent  they  affect  the  interstate 
transportation  of  other  than  highway 
route  controlled  quantity  radioactive 
material,  Sections  2  through  6  of  Law 
No.  10,  are  inconsistent  with  the  HMTA 
and  the  HMR  and,  therefore,  preempted 
under  49  U.S.C.  1811(a).  No 
determination  is  made  as  to  the 
consistency  of  Sections  2  through  6  of 
Local  Law  No.  10  insofar  as  they  affect 
the  transportation  of  highway  route 
controlled  quantity  radioactive  material. 

Any  yppeal  to  this  ruling  must  be  filed 
within  thirty  days  of  service  in 
accordance  with  49  CFR  107.211. 

Issued  in  Washington,  DC,  on  November 
20. 1984. 
Alan  I.  Roberts, 

Afisociale  Director.  Office  of  Hazardous 
Materials  Regulation.  Mr'erials 
Transportation  Bureau. 

Inconsistency  Ruling  IR-13 — Thousand 
Island  Bridge  Authority;  Restrictions  on 
the  Transport  of  Radioactive  Materials 

Applicant:  Department  of 
Transportation  (IRA-26). 


Non-Federal  rule  affected:  Sections 
5503.2  and  5503.3  of  Chapter  LXIll,  Title 
21,  Official  Compilation  of  Codes,  Rules 
and  Regulations  of  the  State  of  New 
York. 

Mode  affected:  Highway. 

Ruling:  To  the  extent  that  it  affects  the 
transportation  of  radioactive  materials, 
S  55033  of  the  rules  governing  operation 
of  the  Thousand  Islands  Bridge  is 
inconsistent  with  the  Hazardous 
Materials  Transportation  Act  (HMTA) 
and  the  Hazardous  Materials 
Regulations  (HMR)  issued  thereunder 
and,  therefore,  preempted  in  accordance 
with  49  U.S.C.  1811(a). 

/.  Background  : 

The  Thousand  Islands  Bridge 
Authority  (TIBA)  is  responsible  for  the 
operation  and  maintenance  of  the 
Thousand  Islands  Bridge,  an 
international  crossing  which  links 
Collins  Landing,  New  York,  and  Ivy  Lea, 
Ontario  and  which  constitutes  a  part  of 
Interstate  Highway  1-81.  By  letter  dated 
March  22. 1982,  the  TIBA  applied  to  the 
Department  of  TransportaUon  for  a  non- 
preemption  determination  regarding  its 
rules  and  regulations  governing  the 
shipment  of  radioactive  materials  across 
the  Thousand  Islands  Bridge.  As  set 
forth  at  49  CFR  107.215(b)(4),  any 
application  for  a  non-preemption 
determination  must  contain  an  express 
acknowledgement  by  the  applicant  that 
the  rule  in  question  is  inconsistent  with 
the  HMTA  or  the  regulations  issued 
thereunder.  Such  acknowledgement  is 
not  required  if  the  rule  has  been 
determined  inconsistent  by  a  court  of 
competent  jurisdiciton  or  in  an 
inconsistency  ruling  issued  under  49 
CFR  107.209.  Neither  of  these  exceptions 
applied  to  the  rules  governing  the 
Thousand  Islands  Bridge.  Therefore, 
when  the  TIBA,  upon  direct  request, 
declined  to  acknowledge  the 
inconsistency  of  the  rules  for  which  it 
had  requested  a  non-preemption 
determination,  the  Department 
suspended  action  on  the  matter. 

The  question  of  whether  the  rules 
governing  radioactive  materidis 
transportation  across  the  Thousand 
Islands  Bridge  are  inconsistent  with  the 
HMTA  resurfaced  in  October  of  1982.  In 
a  letter  to  the  Department,  Nuclear 
Assurance  Corporation  cited  "a  permit 
requirement  for  an  arbitrary,  but 
substantial  insurance  coverage  at  the 
lliousand  Islands  Bridge"  as  one  of 
several  factors  restricting  the 
availability  of  routes  for  transporting 
spent  nuclear  fuel  from  Chalk  River, 
Ontario,  to  a  reprocessing  facility  at 
Savannah  River,  South  Carolina. 
Therefore,  notwithstanding  that 
application  for  an  inconsistency  ruling 


had  not  been  filed,  the  Department 
elected,  in  accordance  with  49  CFR 
107.209(b),  to  issue  an  administrative 
ruling  on  the  question  of  whether  or  not 
the  radioactive  materials  transportation 
Piles  of  the  TIBA  are  inconsistent  with 
the  HMTA  or  the  regulations  issued 
thereunder. 

On  May  12, 1983.  a  public  notice  and 
invitation  to  comment  was  published  in 
the  Federal  Register  (48  FR  21496). 
Comments  were  received  from  ten 
parties.  One  commenter,  the  New  York 
State  Department  of  Law,  urged  that  this 
proceeding  be  dismissed  "because  the 
issue  presented  is  hypothetical,  and  no 
determination  is  necessary  at  this  time", 
as  no  carrier  had  applied  for  an 
inconsistency  ruling  or  otherwise 
indicated  a  wish  to  use  a  route  across 
the  Thousand  Islands  Bridge.  This 
comment  arises  from  the 
misapprehension  that  the  Department 
may  issue  inconsistency  rulings  only 
upon  the  direct  application  of  a  party 
claiming  to  have  been  affected  by  an 
allegedly  inconsistent  State  or  local  rule. 
The  HMTA  does  not  support  this 
interpretation.  The  preemption  provision 
at  section  112(a)  states  clearly  that  any 
State  or  local  requirement  which  is 
inconsistent  is  preempted.  No  reference 
of  any  kind  is  made  to  a  need  for  third 
party  involvement.  The  procedural 
regulations  adopted  by  MTB  to 
implement  section  112  are  explicit  on 
this  matter: 

(b)  Notwithstanding  that  application  for  a 
ruling  has  not  been  filed  under  S  107.203.  the 
Associate  Director  for  HMR,  on  his  own 
initiative,  may  issue  a  ruling  as  to  whether  a 
particular  State  or  political  sulxiivision 
requirement  is  inconsistent  with  the  .Act  or 
the  regulations  issued  under  the  Act.  (49  CFR 
107.209.) 

The  Department  clearly  has  authority 
to  issue  an  inconsistency  ruling  sua 
sponte.  Furthermore,  as  part  of  an 
Interstate  System  highway,  the 
Thousand  Islands  Bridge  is  a  preferred 
route  for  the  highway  transportafion  of 
highway  route  controlled  quantity 
radioacfive  materials.  Whether  or  not 
carriers  have  recently  indicated  a  wish 
to  use  the  bridge  is  irrelevant  to  the 
question  of  whether  the  TIBA  rules  are 
inconsistent.  While  this  may  be  relevant 
in  a  non-preemption  proceeding  which 
involves  consideration  of  the  extent  to 
which  an  inconsistent  rule  affects 
interstate  commerce,  the  argument  is 
premature  in  the  context  of  an 
inconsistency  proceeding. 

The  comment  that  this  issue  is 
hypothetical  may.  therefore,  be 
dismissed  as  without  merit.  Where 
appropriate  in  the  subsequent  analysis 
of  the  TIBA  regulations,  other  comments 
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and  previous  administrative  decisions 
will  be  discussed 

//.  Analysis 

TTie  radioactive  materials 
transportation  regulations  of  the  TIBA. 
which  are  the  subject  of  this  ruling,  are 
contained  §§  5503.2  and  5503.3  of 
Chapter  LXIII.  Title  21.  Official 
Compilation  of  Codes.  Rules  and 
Regulations  of  the  State  of  New  York: 

5503.2.  Types  of  vehicles  excluded. 
Vekicles  loaded  in  such  a  manner  or  with 
such  materials  or  so  constructed  or  equipped 
as  possibly  to  endanger  persons  or  property 
or  likely  to  render  the  use  of  the  facilities 
unsafe,  shall  be  excluded  From  use  of  the 
facilities,  and  the  transportation  of  any  such 
vehicle  is  hereby  prohibited.  Without  limiting 
the  foregoing,  the  following  types  of  vehicles 
come  within  the  meaning  of  this  section  and 
shall  be  denied  use  of  the  facilities: 

•  •         *         •         • 

(n)  vehicles  which  would  l>e  excluded  from 
passage  without  a  special  permit  or  escort, 
under  section  5503.3  of  this  Part,  and  for 
which  no  such  permit  has  been  issued  or  no 
such  escort  provided: 

•  *         •         •         * 

5503.3  Vehicles  requiring  special  permits  or 
escorts,  (a)  No  vehicle  falling  within  any  of 
the  following  categories  shall  be  permitted  to 
use  the  facilities  unless  a  special  permit 
therefor  is  issued  by  the  authority  employee 
in  charge  and.  if  required  as  a  condition  of 
such  permit,  a  special  escort  is  provided  and 
fees  therefor  paid,  vix: 

•  *         *         •         • 

(6)  vehicles  transporting  explosives, 
radioactive  materials  or  other  dangerous 
commodities:  and 

(7)  vehicles  which  have  recently  carried 
explosives,  radioactive  materials  or  other 
dangerous  commodities  and  show  any 
evidence  of  residue  of  such  materials  or 
commodities. 

(b)  In  determining  whether  or  not  such 
special  permit  should  be  issued  or.  if  issued, 
what  conditions  should  apply  thereto,  such 
authority  employee  in  charge  may  confer 
with  the  authority's  consulting  engineers, 
counsel  and-or  whatever  other  specialists  or 
regulatory  agencies  he  may  consider 
appropriate  in  the  circumstances,  but  such 
determination  in  any  given  situation  shall  be 
the  sole  and  exclusive  judgment  of  such 
authority  employee  in  charge  and  final  and 
binding  upon  all  persons. 

Although  the  TIBA  regulations  affect  the 
transportation  of  many  hazardous 
materials,  only  their  effect  on 
radioactive  materials  transportation  will 
be  considered  in  this  ruling. 

Subsection  5503.2(n)  of  the  TIBA  rules 
prohibits  passage  over  the  Thousand 
Islands  Bridge  by  aUy  vehicle  which  has 
failed  to  obtain  a  permit  or  provide  an 
escort  under  the  terms  of  %  5503.3.  MTB 
first  addressed  the  issue  of  State 
transportation  permit  requirements  in  an 
inconsistency  ruling  dealing  with  a 
Rhode  Island  regulation  governing  the 


transportation  of  liquefied  energy  gases. 
(IR-2.  44  FR  75566.  Dec  20. 1979.)  In  that 
ruling.  MTB  acknowledged  that  "(a) 
permit  may  serve  several  legitimate 
State  police  power  purposes,  and  the 
bare  requirement  *  *  *  that  a  permit  be 
applied  for  and  obtained  is  not 
inconsistent  with  federal  requirements." 
(44  FR  75570.)  For  example,  a  State  may 
require  operators  to  obtain  a  permit 
when  they  intend  to  transport  loads  of  a 
weight  or  size  which  exceeds  the  limits 
established  for  all  traffic.  Such 
requirements  represent  a  legitimate 
exercise  of  the  State's  responsibility  to 
maintain  the  intergrity  of  the  roadway 
and  to  prevent  disruption  of  the  flow  of 
traffic.  Moreover,  such  requirements 
apply  equally  to  all  vehicles,  regardless 
of  the  nature  of  the  cargo  being 
transported.  The  same  standards  apply 
when  a  state  delegates  responsibility  for 
a  portion  of  its  transportation  system  to 
a  political  subdivision  like  the  TIBA. 
(See  49  CFR  107.201(b)  for  definition  of 
"political  subdivision.")  Therefore,  the 
mere  statement  of  intent  ta  require  a 
permit  is  not  inconsistent  with  the 
HMTA. 

Since  subsection  5503.2(n)  of  the  TIBA 
rules  imposes  a  permit  requirement  but 
does  not  describe  the  actions  necessary 
to  obtain  that  permit,  no  finding  is 
possible  under  the  dual  compliance  test. 
With  regard  to  the  obstacle  test,  the 
imposition  of  a  permit  requirement  is 
not,  by  itself,  beyond  the  scope  of  State/ 
local  authority  recognized  by  the 
HMTA.  For  the  foregoing  reasons, 
subsection  5S03.2(n)  of  the  TIBA  rules  is 
not  inconsistent  with  the  HMTA  or  the 
regulations  issued  thereunder. 

Section  5503.3  of  the  TIBA  rules 
describes  the  radioactive  materials 
shipments  for  which  a  permit  is  required 
and  the  process  by  which  such  permits 
may  be  granted.  As  set  forth  in 
subsection  5503.3(a)(6)  and  (7),  the 
permit  requirement  applies  to  vehicles 
which  are  carrying  radioactive  materials 
or  have  recently  carried  radioactive 
materials  and  show  any  evidence  of 
residue  of  such  materials.  This  includes 
an  extremely  broad  range  of  vehicles 
which  are  subject  to  different  degrees  of 
regulation  under  the  HMR.  The  TIBA 
permit  requirement  applies  to:  vehicles 
transporting  highway  route  controlled 
quantity  radioactive  material,  such  as 
spent  nuclear  fuel:  vehicles  transporting 
shipments  which  are  not  highway  route 
controlled  quantity  radioactive  material 
but  for  which  placarding  is  required, 
such  as  used  gloves  and  gowns  from 
hospital  radiotherapy  facilities:  vehicles 
transporting  limited  quantities  of 
radioactive  materials  for  which  no 
placarding  is  necessary,  such  as  home 
smoke  detectors  and  tritium  backlighted 


watches:  and  empty  vehicles  which 
have  recenUy  carried  any  of  the 
foregoing  and  retain  trace  quantities  of 
radiation  which,  though  detectable  by 
sensitive  equipment,  pose  no  hazard  in 
transportation. 

Because  §  5503.3  prohibits  the 
highway  transportation  of  radioactive 
materials  without  a  permit  issued  by  the 
TIBA  employee  in  charge,  it  constitutes 
a  routing  rule  in  the  form  of  a  permit 
requirement.  The  term  "routing  rule"  is 
defined  in  the  HMR  in  Appendix  A  to 
Part  177  as  follows: 

"Routing  rule"  means  any  action  which 
effectively  redirects  or  otherwise 
significantly  restricts  or  delays  the  movement 
by  public  highway  of  motor  vehicles 
containing  hazardous  materials,  and  which 
applies  because  nf  the  hazardous  nature  of 
the  cargo.  Permits,  fees  and  similar 
requirements  are  included  if  they  have  such 
effects.  •  •  * 

The  TIBA  rule  restricts  the  movement  of 
radioactive  materials  by  public  highway 
by  denying  access  to  those  shipments 
which  have  not  obtained  prior  approval. 
Moreover,  the  restriction  has  the  effect 
of  redirecting  such  shipments  to  other 
jurisdictions.  And  the  rules  apply 
because  of  the  nature  of  the  cai'go.  For 
these  reasons,  the  permit  requirement 
constitutes  a  local  routing  rule  within 
the  meaning  of  the  HMR. 

MTB  first  addressed  the  issue  of  local 
transportation  permits  for  transport  of 
redioactive  materials  in  IR-1  (43  FR 
16954,  April  20. 1978)  which  dealt  with 
§  175.111  of  the  New  York  City  Health 
Code.  That  regulation  required  a 
certificate  of  Emergency  Transport  for 
each  shipment  in  or  through  the  city  of 
identified  quantities  of  radioactive 
material.  In  that  ruling,  MTB  concluded 
that  the  local  permit  requirement  was 
not  inconsistent  because  there  was  no 
indentifiable  requirement  in  the  text  of 
the  HMTA  or  HMR  which  provided  a 
basis  for  a  finding  of  inconsistency. 
Having  reached  this  conclusion.  MTB 
announced  its  mtent  to  commence 
rulemaking  to  consider  the  need  for 
routing  requirements  under  the  HMTA 
for  highway  carriage  of  radioactive 
materials.  In  view  of  this  announcement, 
MTB  added  that  permit  requirements 
similar  to  that  of  New  York  City  "may 
face  a  necessary  future  harmonization 
with  rulemake  that  results  from  the 
inquiry  MTB  intends  to  undertake."  (43 
FR  16958). 

The  planned  inquiry  alluded  to  in  IR-l 
resulted  in  the  adoption  of  a  Final  Rule 
on  the  highway  routing  of  radioactive 
materials  (46  FR  5298,  hereinafter 
referred  to  as  "HM-164 ')  and  this 
proceeding  represents  the  "necessary 
future  harmonization  with  rulemaking" 
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to  be  faced  by  jurisdictions  which 
adopted  requirements  similar  to  those  in 
the  New  York  City  Ordinance.  Several 
commenters  argued  that  HM-164  was 
invalid  as  a  result  of  the  District  Court 
holding  in  City  of  New  York  v.  DOT,  539 
F.  Supp.  1237  (1982).  However,  that 
decision  was  reversed  by  the  Second 
Circuit  Court  of  Appeals  (715  F.  2d  732, 
August  10, 1983)  and  on  February  27, 
1984,  the  Supreme  Court  dismissed  the 
city's  appeal  from  the  Circuit  Court 
ruling.  Therefore,  the  present  case 
differs  from  that  presented  in  IR-1,  in 
that  there  is  now  a  Federal  requirement 
that  provides  a  standard  against  which 
a  State/local  requirement  can  be 
compared  for  consistency, 

HM-164  established  different  routing 
requirements  for  different  kinds  of 
radioactive  materials  shipments.  The 
most  stringent  requirements  were 
applied  to  shipments  of  "highway  route 
controlled  quantity  radioactive 
material",  such  as  spent  nuclear  fuel.  As 
codified  at  49  CFR  177.825(b),  HM-164 
requires  transporters  of  such  shipments 
to  operate  over  preferred  routes,  i.e. 
Interstate  System  highways  or  alternate 
routes  designated  by  a  State  in 
consultation  with  local  authorities.  The 
Thousand  Islands  Bridge  is  part  of  an 
Interstate  System  highway  and  the  State 
of  New  York  has  not  designated  any 
alternate  preferred  routes.  Therefore, 
the  Thousand  Islands  Bridge  is  part  of  a 
preferred  route. 

Under  HM-164,  vehicles  transporting 
a  shipment  of  radioactive  materials 
which  is  not  a  highway  route  controlled 
quantity,  but  which  must  be  placarded, 
are  required  to  operate  either  over 
preferred  routes  or  over  routes  selected 
to  minimize  radiological  risk.  The 
standards  are  codified  at  49  CFR 
177.825(a): 

(a)  The  carrier  shall  ensure  that  any  motor 
vehicle  which  contains  a  radioactive  material 
for  which  placarding  is  required  is  operated 
on  routes  that  minimize  radiological  risk.  The 
carrier  shall  consider  available  information 
on  accident  rates,  transit  time,  population 
density  and  activities,  time  of  day  and  day  of 
week  during  which  transportation  will  occur. 
In  performance  of  this  requirement  the  carrier 
shall  tell  the  driver  that  the  motor  vehicle 
contains  radioactive  materials  and  shall 
indicate  the  general  route  to  be  taken.  This 
requirement  does  not  apply  when — 

(1)  There  is  only  one  practicable  highway 
route  available,  considering  operating 
necessity  and  safety,  or 

(2)  The  motor  vehicle  is  operated  on  a 
preferred  highway  under  conditions 
described  in  paragraph  (b)  of  this  section. 

Shipments  of  other  than  highway 
route  controlled  quantity  radioactive 
material  for  which  placarding  is  not 
required  are  not  subject  to  specific 
routing  requirements  under  the  HMR, 


However,  such  shipments  are  subject  to 
the  general  requirements  of  49  CFR 
177.853  that  all  shipments  of  hazardous 
materials  be  transported  without 
unnecessary  delay. 

In  comparing  the  routing  rules  of  the 
TIBA  and  the  HMR,  the  first  criterion  for 
determining  inconsistency  is  the  "dual 
compliance"  test,  A  carrier  which 
complied  fully  with  the  TIBA  rule  and 
obtained  the  necessary  permit  could 
transport  radioactive  materials  across 
the  Thousand  Islands  Bridge  and 
thereby  also  be  in  compliance  with  the 
Federl  requirement  for  using  preferred 
routes.  Consequently,  on  the  narrow 
question  of  whether  it  is  physically 
possible  for  a  transporter  of  radioactive 
materials  to  comply  with  both  the  HMR 
and  the  TIBA  rule,  I  find  in  the 
affirmative.  The  permit  requirement 
contained  in  S  5503.3  of  the  TIBA  rules 
cannot  be  deemed  inconsistent  on  the 
basis  of  the  "dual  compliance"  test. 

Under  the  "obstacle"  test,  however,  I 
reach  a  different  conclusion,  for  this  test 
considers  factors  which  go  beyond  the 
narrow  question  of  whether  compliance 
with  both  the  Federal  and  the  local  rule 
is  possible. 

As  described  above,  the  HMR  impose 
certain  requirements  on  the  highway 
routing  of  radioactive  materials.  The 
TIBA  rules  impose  a  further  restraint  on 
route  selection  by  requiring  transporters 
to  obtain  a  permit  to  cross  the  Thousand 
Islands  Bridge.  This  requirement  is 
based  on  a  presumption  that  the  TIBA 
has  the  authority  to  control,  and 
ultimately,  to  prohibit  this  form  of 
interstate  commerce. 

The  TIBA  is  a  creature  of  the  State  of 
New  York.  As  such,  it  cannot  be  imbued 
with  greater  authority  than  resides  in 
the  parent  State.  The  extent  to  which 
States  and  their  political  subdivisions 
may  regulate  the  highway  routing  of 
radioactive  materials  has  been 
thoroughly  addressed  in  the 
inconsistency  ruling  published  herewith. 
As  stated  in  IR-6: 

Generally,  in  the  absence  of  departmental 
Involvement  in  a  safety  issue,  State  and,  to 
the  extent  authorized  by  State  law,  local 
governments  may  regulate  to  protect  the 
public  safety.  Where,  as  here,  the  issue  has 
been  thoroughly  addressed  through 
rulemaking,  the  State  role  is  much  more 
circumscribed.  The  HMR  address  all  aspects 
of  radioactive  materials  transportation. 
Increasingly  stringent  requirements  arc 
imposed  on  the  basis  of  increasing  degree  of 
risk.  Under  the  authority  of  the  HMTA. 
Federal  regulation  of  radioactive  materials 
transportation  safety  has  been  so  detailed 
and  so  piervasive  as  to  preclude  independent 

State  or  local  action.  The  extent  to  which 
State  and  local  government  may  regulate  the 
interstate  transportation  of  radioactive 
materials  is  limited  to:  (1)  traffic  control  or 


emergency  restrictions  which  affect  all 
transportation  without  regard  to  cargo;  (2) 
designation  of  alternate  preferred  routes  in 
accordance  with  49  CFR  177.825:  (3)  adoption 
of  Federal  regulations  or  consistent  State/ 
local  regulations:  and  (4)  enforcement  of 
consistent  regulations  or  those  for  which  a 
waiver  of  preemption  has  been  granted 
pursuant  to  49  CFR  107.221.  Thus,  in  the 
absence  of  an  express  waiver  of  preemption, 
no  authority  exists  for  a  State  or  local 
government  to  impose  a  permit  requirement 
on  shipments  of  radioactive  materials  which 
applies  because  of  the  hazardous  nature  of 
the  cargo. 

In  its  comments  of  this  proceeding,  the 
TIBA  offered  the  following  argument  in 
support  of  its  permit  requirement: 

The  Federal  Department  of  Transportation 
has  chosen  Interstate  routes  due  to  the  fact 
that  design  standards  afford  a  high  degree  of 
Bofety  given  the  fact  there  is  direction  traffic 
(four  lanes),  meets  various  standards  with 
respect  to  sight  clearance,  and  there  are 
limited  access  to  and  from  this  type  of 
highway  system. ' 

However,  the  Thousand  Islands  Bridge 
system  which  was  opened  in  1938.  is  only 
two  lanes,  which  does  not  meet  Interstate 
requirements  and  carries  a  heavy  volume  of 
traffic  appears  to  have  been  placed  under 
the  Department  of  Transportation's  criteria 
as  meeting  the  standards.  If  there  is  any 
inconsistency,  it  is  for  the  DOT  to  include  the 
Thousand  Islands  Bridge  in  an  approved 
route,  l>earing  in  mind  its  physical  limitations. 
(TIBA  letter  dated  June  30. 1983.  p.  S.) 

In  other  words,  the  TIBA  apparently  has 
taken  the  position  that,  when  a  political 
subdivision  of  a  State  finds  Federal 
safety  regulations  inadequate  to  meet 
local  conditions,  it  may,  on  it  own 
determination,  regulate  to  overcome  the 
perceived  Federal  inadequacy.  This 
completely  undermines  the  regulatory 
system  mandated  by  the  HMTA. 
Congress  recognized  that  rules  of 
national  applicability  would  not  always 
meet  unique  local  conditions.  It  was  for 
this  reason  that  the  HMTA  did  not 
preempt  all  State  or  local  rules,  but  only 
those  that  were  inconsistent. 
Furthermore,  Congress  recognized  that 
there  could  be  valid  safety  reasons  for 
permitting  certain  inconsistent  State  or 
local  rules  to  coexist  with  their  Federal 
counterparts,  and  authorized  the 
Department  of  Transportation  to  waive 
preemption  in  certain  circumstances. 

In  implementing  it  regulatory 
authority  under  the  HMTA,  MTB  has 
sought  to  ensure  the  flexibility 
necessary  to  respond  to  changing 
conditions.  Recognizing  that  practical 
experience  in  applying  the  regulations 
can  point  out  the  need  for  change,  MTB 
adopted  procedures  in  49  CFR,  Part  106, 
whereby  "(a)ny  interested  person  may 
petition  the  director  to  establish,  amend, 
or  repeal  a  regulation,"  (49  CFR  106.31.) 
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With  specific  regard  to  the 
establishment  of  highway  routes  for 
radioactive  materials.  MTB  had  the 
authority  to  require  the  use  of  the 
Interstate  System  without  exception. 
However,  in  recognition  of  the  wide 
variety  of  local  conditions  and  the 
States'  experience  in  responding  to 
these  conditions,  MTB  adopted  a  rule 
which  enabled  States,  in  consultation 
with  local  authorities,  to  apply  safety 
guidelines  to  their  unique  local 
conditions  and.  if  justified,  designate 
alternate  routes. 

In  view  of  the  foregoing,  the  TlBA's 
justification  of  its  permit  reqirement 
must  be  rejected,  If,  as  alleged,  the 
Thousand  Islands  Bridge  is  inadequate 
for  use  as  part  of  a  preferred  route,  then 
the  TIBA  should  seek  State  action  to 
designate  an  alternate  preferred  route. 
Nothing  in  the  TlBA's  response  justifies 
deviation  from  the  estabfished 
procedure  for  State  designation  of 
alternate  routes.        " 

When  promulgating  HM-164,  MTB 
sought  to  btilance  the  HMTA's  dual 
objectives  of  enhanced  safety  and 
regulatory  uniformity.  The  permit 
requirement  in  \  5503.3  impedes  both 
objectives.  By  restricting  access  to  the 
international  crossing  at  the  Thousand 
Islands  Bridge,  the  requirement  redirects 
shipments  of  radioactive  materials  into 
adjoining  jurisdictions. 

By  causing  the  diversion  of 
radioactive  materials  shipments,  the 
TIBA  has  acted  unilaterally  to  the 
exclusion  of  those  jurisdictions  through 
which  the  redirected  shipments  must 
travel.  If  the  TIBA  could  impose  such 
restrictions  on  the  availability  of 
highway  routes  to  vehicles  engaged  in 
the  transportation  of  radioactive 
materials,  then  any  politicaFsubdivison 
of  a  State  could  be  so.  As  has  been 
stated  with  regard  to  similar  State  and 
local  requirements,  the  proliferation  of 
independently  enacted  restrictions 
would  lead  to  the  type  of  regulatory 
balkanization  which  Congress  sought  to 
preclude  by  enacting  the  HMTA.  TTie 
TIBA  rules,  moreover,  have  the  added 
dimension  of  restricting  international 
commerce. 

For  the  foregoing  reasons,  I  find  that 
the  radioactive  materials  transportation 
permit  requirement  contained  in  §  5503.3 
of  the  TIBA  rules  constitutes  an 
impediment  to  the  execution  and 
accomplishment  of  the  HMTA  and  the 
regulations  issued  thereunder. 
Consequently,  I  find  it  to  be  inconsistent 
and.  therfore,  preempted  under  49  U.S.C 
1811(a). 

Section  5503.3  of  the  TIBA  rules  also 
authorizes  the  employee  in  charge  to 
require  a  special  escort  and  the  payment 
of  fees  therefor  as  a  condition  of  the 


permit  to  transport  radioactive 
materials.  That  permit  requirement 
having  been  deemed  inconsistent,  it 
follows  that  the  additional  conditions 
attached  thereto  are  also  inconsistent. 
In  the  public  notice  and  invitation  to 
comment  on  this  proceeding,  a  form 
entitled  "Application  for  Permit  to 
Transport  Nuclear  Materials  via  the 
Thousand  Islands  Bridge"  was 
presented  as  Appendix  E.  (48  FR  21505.) 
That  form  imposed  a  variety  of 
requirements  for  information, 
documentation,  certification,  and 
indemnification.  However,  the 
application  requirements  contained 
therein  are  not  included  in  the 
codification  of  the  TIBA  rules. 
Moreover.  {  5503.3(b)  of  the  TIBA  rules 
delegates  to  the  TIBA  employee  in 
charge,  the  sole  and  exclusive  judgment 
to  determine  whether  or  not  a  permit 
should  be  issued  and,  if  so,  under  what 
conditions.  Thus,  it  would  appear  that 
the  number  of  preconditions  on  use  of 
the  Thousand  Islands,  Bridge  by 
transporters  of  radioactive  materials  is 
limited  only  by  the  imagination  of  the 
TIBA  employee  in  charge.  However,  for 
purposes  of  this  ruling,  it  is  not 
necessary  to  identify  all  application 
procedures.  Since  the  requirement  for  a 
permit  has  been  found  to  be 
inconsistent,  the  application  procedures 
by  which  that  requirement  would  be 
administered,  are  also  inconsistent. 

///.  Ruling 

For  the  foregoing  reasons,  I  find  that, 
to  the  extent  if  affects  the  transportation 
of  radioactive  materials,  §  5503.3  of  the 
rules  govering  operation  of  the 
Thousand  Island  Bridge  (Chapter  LXIII, 
Title  21.  Official  Compilation  of  Codes, 
Rules  and  Regulations  of  the  Slate  of 
New  York)  is  inconsistent  with  the 
HMTA  and  the  regulations  issued 
thereunder  and,  therefore,  preempted. 

Any  appeal  to  this  ruling  must  be  filed 
within  thirty  days  of  service  in 
accordance  with  49  CFR  107.211. 

Issued  in  Washington,  DC.  on  November 
20,1984. 
Alan  I.  Roberts, 

Associate  Director,  (yfice  of  Hazardous 
Materials  Regulation.  Materials 
Transportation  Bureau. 

Inconsistency  Ruling  IR-14 — )effersfm 
County,  New  York;  Local  Legislative 
Stipulation  Regulating  Radioactive 
Materials  Transportation  through 
Jefferson  County 

Applicant:  Department  of 
Transportation  (IRA-27). 

Non-Federal  rule  affected:  Resolution 
No.  61  Regulating  the  Transport  of 
Radioactive  Materials  Through  Jefferson 
County. 


Mode  affected:  Highway. 

Ruling:  Resolution  No.  81  Regulating 
the  Transport  of  Radioactive  Materials 
Through  Jefferson  County  is  inconsistent 
with  the  Hazardous  Materials 
Transportation  Act  (HMTA)  and  the 
Hazardous  Materials  Regulations  (HMR) 
issued  thereunder  and,  therefore, 
preempted  in  accordance  with  49  U.S.C. 
1811(a). 

/.  Background 

By  letter  dated  May  13. 1982.  the 
Jefferson  County,  New  York.  Board  of 
Supervisors  notified  the  Department  of 
Transportation  of  its  adoption  of 
Resolution  Na  81  Regulating  the 
Transport  of  Radioactive  Materials 
Through  Jefferson  County.  Resolution 
No.  81  imposed  a  number  of  conditions 
under  which  radioactive  materials 
would  be  allowed  to  travel  through 
Jefferson  County. 

Jefferson  County  lies  at  the  foot  of  the 
international  bridge  linking  Ivy  Lea. 
Ontario,  with  Collins  Landing,  New 
York,  and  connecting  with  Interstate 
Route  1-81.  Thus,  any  restriction  on 
transportation  in  Jefferson  County 
imposes  an  equal  restriction  on 
international  transportation  which  may 
operate  over  the  Thousand  Island  Bridge 
and  Interstate  Route  1-81. 

The  Department  was  on  notice  of 
Resolution  No.  81  at  a  time  when  it  was 
initiating  administrative  rulings  on  the 
consistency  of  several  State  and  local 
restrictions  on  radioactive  materials 
transportation,  including  the  permit 
requirement  of  the  Thousand  Islands 
Bridge  Authority  which  is  incorporated 
by  reference  in  Resolution  No.  81. 
Because  of  this  direct  connection,  the 
Department  elected,  in  accordance  with 
49  CFR  107.209(b),  to  initiate  an 
inconsistency  proceeding  on  the  issue  of 
whether  Resolution  No.  81  is 
inconsistent  with  the  HMTA  or  the 
HMR,  and  thus  preempted.  Accordingly, 
on  May  12. 1983,  the  Department 
published  a  notice  and  invitation  to 
comment  in  the  Federal  Register  (48  FR 
21496). 

In  response  to  that  notice,  comments 
were  received  from  nine  parties.  One 
commenter,  the  New  York  State 
Department  of  Law,  urged  that  this 
proceeding  be  dismissed  "because  the 
issue  presented  is  hypothetical,  and  no 
determination  is  necessary-at  this  time", 
as  no  carrier  had  applied  for  ah 
inconsistency  ruling  or  otherwise 
indicated  a  wish  to  use  a  route  through 
Jefferson  County.  This  comment  arises 
from  the  misapprehension  that  the 
Department  may  issue  inconsistency 
rulings  only  upon  the  direct  application 
of  a  party  claiming  to  have  been 
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affected  by  an  allegedly  inconsistent 
State  or  local  rule.  The  HMTA  does  not 
support  this  interpretation.  The 
premption  provision  at  section  112(a) 
states  clearly  that  any  State  or  local 
requirement  which  is  inconsistent  is 
preempted.  No  reference  of  any  kind  is 
made  to  a  need  for  third  party 
involvement.  The  procedural  regulations 
adopted  by  MTB  to  implement  section 
112  are  explicit  on  this  matter: 

(b)  Notwithstanding  that  application  for  a 
ruling  has  not  been  filed  under  1 107.203,  the 
Associate  Director  for  HMR,  on  his  own 
initiative,  may  issue  a  ruling  as  to  whether  a 
particular  State  or  political  subdivision 
requirement  is  inconsistent  with  the  Act  or 
the  regulations  issued  under  the  Act  (49  CFR 
107.209.) 

The  Department  clearly  has  authority 
to  issue  an  inconsistency  ruling  sua 
sponte.  Furthermore,  Jefferson  County 
contains  an  Interstate  System  highway, 
1-81.  which  is  a  preferred  route  for  the 
highway  transportation  of  highway 
route  controlled  quantity  radioactive 
material.  Whether  or  not  carriers  have 
recently  indicated  a  wish  to  use  this 
route  is  irrelevant  to  the  question  of 
whether  Resolution  No.  81  is 
inconsistent.  While  this  may  be  relevant 
in  a  non-preemption  proceeding  which 
involves  consideration  of  the  extent  to 
which  an  inconsistent  rule  affects 
interstate  commerce,  the  argument  is 
premature  in  the  context  of  an 
inconsistency  proceeding. 

The  comment  that  this  issue  is 
hypothetical  may,  therefore,  be 
dismissed  as  without  merit. 

//.  Analysis 

Resolution  No.  81  was  published  in  its 
entirety  as  Appendix  F  to  the  Federal 
Register  notice  of  May  12, 1983.  Its 
operative  provisions  are  contained  in  - 
the  following  excerpted  paragraph: 

Now,  therefore.  Be  It  Resolved,  That  the 
Jefferson  County  Board  of  Supervisors  does 
hereby  put  the  United  States  Department  of 
Transportation  and  Nuclear  Regulating 
Commission  on  notice  that  the  transport  of 
radioactive  waste  through  and  within 
Jefferson  County  is  conditioned  on 
compliance  with  the  following  provisions: 
That  24  hour  prior  notification  of  said 
transport  be  duly  given  to  appropriate 
Jefferson  County  oHicials:  that  front  and  rear 
escort  service  t>e  provided;  that  said 
transport  only  be  made  during  the  six  month 
period  from  May  thru  October;  that  no 
movement  of  said  material  be  made  on 
holidays  or  during  periods  of  inclement 
weather  and  that  the  permit  system  as 
promulgated  by  the  Thousand  Islands  Bridge 
Authority  regulating  the  movement  of 
radioactive  materials  through  the  Bridge 
System  be  recognized  and  fully  adhered  to  by 
the  Federal  Government  and /or  agents 
thereof. 


Before  proceeding  with  an 
examination  of  the  specific  conditions 
set  forth  therein,  it  is  first  necessary  to 
determine  what  kinds  of  shipments  are 
subject  to  those  conditions.  The 
language  of  Resolution  No.  81  is  not 
clear  on  this  point.  The  title  and 
introductory  paragraphs  refer  to  the 
transport  of  "radioactive  materials",  but 
the  transport  restrictions  quoted  above 
are  imposed  on  "radioactive  waste."   , 
These  wastes  are  a  subgroup  of  all 
radioactive  materials.  Neither  do  these 
terms  reflect  different  degrees  of  hazard, 
as  each  includes  materials  which  span 
the  full  range  of  transportation  risk  and 
are  subject  to  appropriately  varying 
degrees  of  safety  regulation  under  the 
HMR. 

Resolution  No.  81  refers  to  "recent 
pronouncements  by  federal  officials 
identify(ing)  Interstate  81  as  a  route  for 
the  transport  of  such  materials."  From 
this,  it  is  possible  to  infer  that 
Resolution  No.  81  was  intended  to  place 
additional  requirements  on  those 
materials  which  the  Federal  rules        ^ 
require  to  proceed  via  Interstate  System 
highways. 

The  Federal  rules  adopted  imder  HM- 
164  require  carriers  of  highway  route 
controlled  quantity  radioactive  material 
to  operate  over  "preferred  routes,"  i.e., 
an  Interstate  System  highway  or  an 
alternate  route  selected  by  a  State 
routing  agency  in  accordance  with  DOT 
guidelines.  The  State  of  New  York  has 
not  designated  any  alternate  preferred 
routes.  Therefore,  the  preferred  route 
which  carriers  of  highway  route 
controlled  quantity  radioactive  material 
are  required  to  use  when  operating  in 
Jefferson  County  is  1-81. 

Since  Resolution  No.  81  appears  to 
reflect  concern  over  such  materials  as 
are  required  to  use  1-81,  and  since  HM- 
164  requires  shipments  of  highway  route 
controlled  quantity  radioactive  material 
to  operate  over  Interstate  System 
highways,  this  administrative  ruling  will 
interpret  Resolution  No.  81  as  if  the  term 
"highway  route  controlled  quantity 
radioactive  material"  had  been  used 
instead  of  the  terms  "radioactive 
materials"  and  "radioactive  waste" 
respectively. 

The  first  of  the  five  substantive 
provisions  of  Resolution  No.  81  is  "(t)hat 
24  hour  prior  notification  of  said 
transport  be  duly  given  to  appropriate 
Jefferson  County  officials."  Appendix  A 
to  Part  177  of  the  HMR  sets  forth  the 
Department's  policy  position  that  a  local 
transportation  rule  is  inconsistent  if  it 
requires  prenotification.  This  policy  was 
substantiated  by  application  of  the  two- 
prong  test  for  inconsistency  in 
connection  with  the  prenotification 
requirements  of  Michigan  and  Vermont 


in  inconsistency  rulings  IR-8  and  IR-15, 
respectively,  published  herewith. 

With  regard  to  the  "dual  compliance" 
test,  the  HMR  do  not  contain  an  express 
prohibition  of  prenotification.  Therefore, 
it  is  possible  for  carriers  to  provide  the 
24-hour  advance  notice  required  by 
Resolution  No.  81  and  still  remain  in 
compliance  with  the  HMR.  The 
prenotification  requirement  of 
Resolution  No.  81  cannot  be  deemed 
inconsistent  on  the  basis  of  the  "dual 
compliance"  test. 

Under  the  "obstacle"  test,  however,  a 
different  conclusion  is  reached.  While 
the  HMR  do  not  contain  an  express 
requirement  for  prenotification, 
§  173.22(c)  of  the  HMR  requires  shippers 
of  highway  route  controlled  quantity 
radioactive  materials  to  comply  with  a 
physical  protection  plan  established 
under  the  requirements  of  the  Nuclear 
Regulatory  Commission  (NRC)  or 
equivalents  approved  by  MTB.  The  NRC 
requirements  for  advance  notification 
are  contained  in  the  physical  protection 
standards  at  10  CFR  73.37  and  require 
transporters  to  provide  a  minimum  of 
four  days  advance  notification  of 
shipments  to  the  Governor  or  the 
Governor's  Designated  Representative. 
Local  jurisdictions  receive  notification 
from  the  Governor's  Designee.  The 
requirement  that  transporters  comply 
with  the  NRC  requirements  or  MTB- 
approved  equivalents  was  adopted  as 
part  of  HM-164.  In  the  preamble  to  that 
rulemaking,  MTB  took  administrative 
notice  of  the  fact  that  the  NRC  was  in 
the  process  of  establishing 
prenotification  requirements  and  stated: 

'    Unless  DOT  reaches  and  acts  on  a 
conclusion  that  prenotification  rules  are 
necessary,  beyond  those  Congress  has 
directed  NKC  to  impose  on  certain 
radioactive  wastes,  independent  State  and 
local  prenotification  requirements  are  not 
consistent  with  Part  177.  (46  FR  5314,  5.) 

The  absence  to  date  of  prenotification 
requirements  in  the  HMR  cannot  be 
construed  as  an  abdication  of  the  field. 
because  MTB  has  taken  several 
administrative  actions  regarding 
prenotification.  In  the  process  of 
promulgating  HM-164,  MTB  received 
numerous  comments  urging  adoption  of 
a  national  prenotification  regulation.  For 
the  reasons  stated  in  the  preamble  to 
that  rulemaking,  MTB  declined  to  do  so. 
That  preamble,  which  discussed  the 
Congressional  directive  to  NRC  to 
establish  prenotification  requirements, 
also  described  MTB's  sponsorship  of  a 
study  by  the  Puget  Sound  Council  of 
Governments  (PSCOG)  to  examine  the 
efficacy  of  prenotification  for  certain 
materials.  'The  PSCOG  report  has  since 
been  completed  [Analysis  of 
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Prenotification:  Hazardous  Materials 
Study.  Final  Report,  May  4, 1981)  and 
was  relied  on  in  an  inconsistency  ruling 
(lR-8.  48  FR  760,  January  6, 1983]  which 
found  a  Covington.  Kentucky, 
prenotification  ordinance  to  be 
inconsistent.  MTB  has  also  sponsored  a 
number  of  emergency  response 
demonstration  projects  involving  State, 
city  and  regional  governments.  Most 
recently,  MTB  awarded  a  contract  to 
Battelle  Northwest  Laboratories  to 
perform  a  comprehensive  evaluation  of 
prenotiHcation.  In  view  of  the  above, 
MTB  has  clearly  demonstrated  its  intent 
to  occupy  the  field  of  prenotification,  to 
the  exclusion  of  requirements  adopted 
by  Slate  and  local  governments. 

Resolution  No.  81  does  not  provide 
Jefferson  County  with  any  advance 
notification  not  already  provided  for 
under  Federal  regulation.  What  it 
requires  is  that  shippers  of  highway 
route  controlled  quantity  radioactive 
materials  provide  advance  notice 
directly  to  Jefferson  County  instead  of 
relying  on  the  designated  representative 
of  the  Governor  of  New  York  to  provide 
the  information  to  affected  jurisdictions. 
If  Jefferson  County  could  impose  such  a 
requirement,  then  every  political 
subdivision  of  every  State  along  the 
shipment  route  could  impose  such  a 
requirement.  As  stated  in  a  previous 
inconsisency  ruling,  "(rjedundancy  does 
not  further  transportation  safety  and 
represents  the  type  of  multiplicity  that 
the  HMTA  intended  to  make 
unnecessary."  {IR-2.  44  FR  75571.)  It  was 
for  this  reason  that  Appendix  A  to  Part 
177  sets  forth  the  Department's  opinion 
that  local  prenotification  requirements 
are  inconsistent.  As  stated  in  the 
section-by-section  analysis  of  Appendix 
A.  which  was  published  as  part  of  HM- 
164.  the  Department  underlined  the 
seriousness  of  its  concern  with 
redundant  regulations  by  stating  that 
"(plrenotification  requirements  by  State 
and  local  governments,  if  found  to  be 
necessary,  will  be  established  in  a 
nationally  uniform  manner."  (46  FR 
5314.) 

On  the  basis  of  the  foregoing,  I 
conclude  that  the  prenotification 
requirement  of  Resolution  No.  81  is  an 
obstacle  to  the  accomplishment  of  the 
Congressional  objective  of  regulatory 
uniformity  underlying  enactment  of  the 
HMTA.  Accordingly,  I  find  it  to  be 
inconsistent  and,  therefore,  preempted. 

The  second  of  the  substantive 
provisions  imposed  by  Resolution  No.  81 
is  "that  front  and  rear  escort  services  be 
provided"  for  shipments  of  highway 
route  controlled  quantity  radioactive 
material. 

As  discussed  previously,  the  HMR 
require  transporters  of  highway  route 


controlled  quantity  radioactive  material 
to  comply  with  a  physical  protection 
plan  in  accordance  with  NRC  standards 
or  MTB-approved  equivalents.  The  NRC 
standards  require  highway  shipments  to 
be  accompanied  by  front  and  rear 
escorts.  Since  the  Federal  and  local 
requirements  are  identical,  and  the  same 
action  satisfies  both,  the  issue  of 
redundancy  does  not  arise.  In  effect,  the 
escort  requirement  of  Resolution  No.  81 
amounts  to  an  adoption  of  the  NRC 
physical  protection  standards  en  which 
the  HMR  rely.  This  being  the  case,  the 
local  requirement  poses  no 
inconsistency  under  either  the  "dual 
compliance"  or  the  "obstacle"  test. 

The  next  two  substantive  provisions 
of  Resolution  No.  81  are  closely  related 
and  will  be  considered  together.  They 
require  "that  said  transport  only  be 
made  during  the  six  month  period  from 
May  thru  October"  and  "that  no 
movement  of  said  material  be  made  on 
holidays  or  during  periods  of  inclement 
weather." 

The  inclusion  of  these  provisions 
subjects  Resolution  No.  81  to 
interpretation  as  a  routing  rule.  As  set 
forth  in  Appendix  A  to  Part  177: 

"Routing  rule"  means  any  action  which 
effectively  redirects  or  otherwise 
significantly  restricts  or  delays  the  movement 
by  public  highway  of  motor  vehicles 
containing  hazardous  materials,  and  which 
applies  because  of  the  hazardous  nature  of 
the  cargo.  Permits,  fees  and  similar 
requirements  are  included  if  they  have  such 
effects.  Traffic  controls  are  not  included  if 
they  are  not  based  on  the  nature  of  the  cargo, 
such  as  truck  routes  based  on  vehicles  weight 
or  size,  nor  are  emergency  measures. 

By  prohibiting  the  transportation  of 
highway  route  controlled  quantity 
radioactive  material  during  more  than 
half  of  the  year,  Resolution  No.  81 
"significantly  restricts"  the  movement  of 
such  materials  by  public  highway. 
Moreover,  it  applies  because  of  the 
nature  of  the  cargo.  Therefore,  it  must  be 
considered  a  "routing  rule"  within  the 
meaning  of  the  HMR. 

Appendix  A  to  Part  177  sets  forth  the 
Department's  opinion  that  a  local 
routing  rule  in  inconsistent  if  it  prohibits 
or  otherwise  affects  transportation  on 
routes  authorized  by  the  HMR  or 
authorized  by  a  State  routing  agency  in 
a  manner  consistent  with  the  HMR. 
Interstate  route  1-81  in  Jefferson  County 
is  a  route  authorized  by  the  HMR. 
Resolution  No.  81  prohibits  use  of  that 
route  for  more  than  half  of  the  year. 
However,  while  the  Department's  policy 
statement,  is  relevant  to  consideration 
of  Resolution  No.  81,  it  is  not 
determinative  of  the  inconsistency 
thereof.  Such  determination  must  be 
based  on  the  two-prong  test  contained 


in  the  MTB's  procedural  regulations  and 
discussed  in  the  General  Preamble. 

Consequently,  under  the  "dual 
compliance"  test,  the  question  at  issue  .^ 
is:  It  is  possible  for  a  carrier  of  highway 
route  controlled  quantity  radioactive 
material  to  comply  with  both  the  HMR 
and  Resolution  No.  81?  Jefferson  County 
lies  at  the  foot  of  the  Thousand  Islands 
Bridge  which  links  New  York  and 
Canada.  In  selecting  a  highway  route  to 
or  from  Canada,  however,  a  carrier  is 
not  limited  to  consideration  of  a 
crossing  at  the  Thousand  Islands  Bridge. 
As  demonstrated  in  IR-8,  IR-10  and  IR- 
IS, it  may  choose  border  crossings  in 
Michigan,  Vermont,  or  elsewhere  in 
New  York,  utilizing  preferred  routes  at 
those  points.  Carriers  are  not  required 
by  HM-164  (nor  has  any  showing  been 
made  that  they  are  required  under 
Canadian  law)  to  cross  the  international 
border  via  the  Thousand  Islands  Bridge. 
By  selecting  a  border  crossing  using  a 
preferred  route  in  Michigan,  Vermont  or 
elsewhere  in  New  York,  a  carrier  could 
comply  with  the  Jefferson  County 
requirement  (to  operate  only  during 
clement  weather  on  non-holidays  in  the 
months  of  May  through  October)  by 
avoiding  the  county  altogether,  and  at 
the  same  time  Cdmply  with  the  broad 
Federal  standard  regarding  operation 
over  preferred  routes.  Therefore,  on  the 
narrow  question  of  whether  it  is 
physically  possible  for  a  carrier  of 
highway  route  controlled  quantity 
radioactive  material  to  comply  with 
both  the  HMR  and  Resolution  >No.  81, 1 
find  in  the  affirmative.  The  local  routing 
rule  cannot  be  deemed  inconsistent  on 
the  basis  of  the  "dual  compliance"  test. 

The  second  criterion  for  determining 
inconsistency  is  the  "obstacle  test" 
which  requires  consideration  of  the 
extent  to  which  the  local  rule  impedes 
the  accomplishment  and  execution  of 
the  HNfTA  and  the  regulations  issued 
thereunder.  As  stated  previously,  the 
principal  Congressional  objectives 
underlying  enactment  of  the  HMTA 
were  safety  enhancement  and 
regulatory  uniformity.  When 
promulgating  HM-164,  MTB  sought  to 
balance  these  objectives.  Under  the 
authority  of  the  HMTA,  MTB  could  have 
established  an  inflexible  requirement 
that  carriers  of  highway  route  controlled 
quantity  radioactive  material  operate 
over  Interstate  System  highways. 
However,  MTB  recognized  that  the 
States  were  more  knowledgeable  about 
local  road  conditions.  For  the  reason, 
HM-164  included  a  process  by  which 
States,  in  consultation  with  local 
governments,  could  apply  this 
knowledge  to  designate  alternate  routes 
which  provide  an  equal  or  greater  level 
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of  safety  than  Interstate  System 
highways. 

The  objectives  of  the  HMTA  and  the 
regulations  issued  thereunder  having 
been  identified,  the  effects  of  Jefferson 
County's  routing  rule  may  now  be 
examined.  Resolution  No.  81  prohibits 
transportation  of  highway  route 
controlled  quantity  radioactive  material 
in  Jefferson  County;  (1)  During  the  six- 
month  period  from  November  through 
April;  (2)  on  holidays;  and  (3)  during 
inclement  weather.  (While  not  critical  to 
the  following  analysis,  the  vagueness  of 
the  terms  "holiday"  and  "inclement " 
should  be  noted.  Which  holidays — 
Federal,  State  or  County?  Inclement 
according  to  whom,  in  comparison  to 
what?)  Presumably,  the  rationale  for 
these  restrictions  is  that  weather 
conditions  and  holiday  traffic  render 
transportation  unsafe  at  these  times. 

Weather,  traffic  and  road  conditions 
are  all  reflected  in  accident  rates  and 
transit  time  and  the  HMR  require 
carriers  of  highway  route  controlled 
quantity  radioactive  materials  to 
consider  these  factors  in  selecting 
routes.  For  example,  if  available 
information  demonstrated  a  higher 
accident  rate  during  the  winter  months, 
a  carrier  would  be  required  to  consider 
this  as  a  constant.  As  for  short-term 
adverse  weather  conditions,  carriers  of 
radioactive  materials,  like  all  highway 
users,  are  subject  to  a  Stat»'s  inherent 
power  to  control  traffic.  Similarly, 
chronic  highway  conditions  are  inherent 
in  considerations  of  accident  rates  and 
transit  times.  As  for  short-term 
degradation  of  highway  conditions,  all 
highway  users  are  subject  to  State's 
inherent  power  to  control  traffic. 

The  above  discussion  of  weather 
traffic  and  road  conditions  is  not  meant 
to  indicate  the  such  factors  are  not 
directly  relevant  to  the  development  of 
routing  rules.  It  was  precisely  because 
MTB  recognized  the  possibility  of 
chronic  problems  of  portions  of  the 
interstate  System  of  highways,  that  liM- 
164  provided  for  designation  of  alternate 
preferred  routes  by  a  State  routing 
agency.  The  State  of  New  York  has  not 
yet  chosen  to  designate  alternate 
preferred  routes.  This  does  not  mean 
that  Jefferson  County  may  take 
independent  action.  If  Jefferson  Countj' 
could  impose  a  partial  ban  on 
radioactive  materials  transportation, 
then  any  political  subdivision  could  do 
so,  and  the  resulting  proliferation  of 
varjing  and  possibly  conflicting 
regulations  would  completely  undercut 
the  Congressional  objective  of 
regulatory  uniformity  as  implemented 
through  HM-164. 

The  restrictions  imposed  by 
Resolution  No.  81  may  be  completely 


justifiable  on  the  basis  of  local 
conditions,  but  this  does  not  justify  their 
unilateral  imposition  by  Jefferson 
County.  Under  HM-164,  such 
restrictions  could  be  imposed  by  a  State 
routing  agency  but  only  if  an  alternate 
route  were  designated  for  the  duration 
of  the  prohibition.  The  reasons  for 
placing  such  authority  at  the  State  level 
were  articulated  clearly  in  the  preamble 
to  HM-164. 

Local  jurisdictions  are  inherently  limited  in 
perspective  with  respect  to  establishing 
routing  requirements.  While  the  Department 
recognize*  that  local  governments  are 
accountable  only  to  their  own  citizens,  such  a 
limited  accountabihty  has  some  undesirable 
effects.  For  example,  a  routing  restriction  in 
one  community  may  have  adverse  safety 
impacts  on  surrounding  jurisdictions.  Also, 
some  communities  in  determining  that  they 
do  not  have  the  appropriate  expertise  or 
manpower  to  perform  a  routing  analysis,  may 
find  attractive  the  option  of  completely 
prohibiting  the  transport  of  radioactive 
materials  through  their  jiu-isdictions.  This  has 
already  happened  in  some  cases. 
Uncoordinated  and  unilateral  local  routing 
restrictions  place  on  carriers  of  radioactive 
matericils  would  simply  not  be  conducive  to 
safe  transportation.  There  is  a  clear  need  for 
national  uniformity  and  consistency.  [46  FR 
5301). 

In  its  comments  on  this  proceeding, 
Jefferson  County  cited  "its  undeniable 
obligation  to  provide  for  and  maintain 
the  public  safety  of  its  citizens."  (Letter 
dated  July  5, 1983,  p.  2.)  While  in  no  way 
denying  Uiat  such  an  obligation  exists, 
this  ruling  must  take  issue  with  the 
manner  in  which  Jefferson  County  has 
chosen  to  fulfill  its  obligation.  By 
adoption  of  HM-164,  MTB  established  a 
nationally  uniform  system  for  the 
designation  of  transportation  routes  for 
highway  route  controlled  quantity 
radioactive  material.  Resolution  No.  81 
was  adopted  in  a  manner  that 
completely  disregards  the  nationally 
uniform  regulatory  system  created  by 
HM-164.  "  t 

As  stated  previously,  when 
promulgating  HM-164,  MTB  sought  to 
balance  the  HMTA's  dual  objectives  of 
enhanced  safety  and  regulatory 
uniformity.  The  transport  ban  of         ■'-, 
Resolution  No.  81  impedes  both  ^ 

objectives.  By  restricting  access  to 
preferred  routes  in  Jefferson  County,  it 
redirects  shipments  of  highway  route 
controlled  quantity  radioactive  material 
into  adjoining  jurisdictions. 

By  causing  the  diversion  of 
radioactive  materials  shipments, 
Jefferson  County  has  acted  unilaterally 
to  the  exclusion  of  those  jurisdictions 
through  which  the  redirected  shipments 
must  travel.  If  Jefferson  County  could 
impose  such  restrictions  on  the 
availability  of  its  highways  to  vehicles 


engaged  in  the  interstate  transportation 
of  radioactive  materials,  then  any  local 
jurisdiction  could  do  so.  This  would  lead 
to  the  type  of  regulatory  balkanization 
which  Congress  sought  to  preclude  by 
enacting  the  HMTA. 

For  the  foregoing  reasons,  I  conclude 
that  the  provisions  of  Resolution  No.  81 
which  prohibit  transportation  of 
highway  route  controlled  quantity 
radioactive  material  during  certain 
periods  constitute  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  and  the  regulations  issued 
thereunder.  Accordingly,  I  find  them  to 
be  inconsistent  and,  therefore, 
preempted. 

The  last  of  five  substantive 
requirements  imposed  by  Resolution  No. 
81  is  "that  the  permit  system  as 
promulgated  by  the  Thou.sand  Islands 
Bridge  Authority  regulating  the 
movement  of  radioactive  materials 
through  the  Bridge  System  be  recognized 
and  fully  adhered  to  by  the  Federal 
Government  and/or  agents  thereof."  The 
permit  system  of  the  Thousand  Islands 
Bridge  Authority  is  the  subject  of  a 
separate  inconsistency  ruling  (IR-13. 
published  herewith)  and  has  been 
determined  to  be  inconsistent  with  the 
HMTA  and  the  HMR  and,  therefore, 
preempted.  For  the  reasons  set  forth  in 
IR-13, 1  find  the  incorporation  of  the 
permit  system  in  Resolution  No.  81  to  be 
inconsistent  and,  therefore,  preempted. 

Because  the  provision  has  been  found 
to  be  inconsistent,  it  is  not  necessary  to 
address  the  fact  that  it  imposed  an 
obligation  to  act  on  the  Federal 
Government.  Nevertheless,  it  should  be 
noted  that,  regardless  of  the  nature  of 
the  requirement  imposed,  any  attempt 
by  a  political  subdivision  of  a  State  to 
impose  an  obligation  to  act  on  the 
Federal  Government  would  be  subject  to 
the  strictest  scrutiny  in  connection  with 
both  statutory  and  Constitutional 
preemption. 

In  summary,  of  the  five  substantive 
provisions  of  Resolution  No.  81,  all  but 
one  are  inconsistent.  However,  as 
drafted.  Resolution  No.  81  must  be 
considered  in  its  entirety.  The 
Resolution  does  not  lead  itself  to  the 
severance  of  individual  provisions. 
Therefore,  while  noting  that  the 
requirement  for  front  and  rear  escorts  is 
not  inconsistent,  this  ruling  considers 
the  effect  of  Resolution  No.  81  as  a 
whole. 

///.  Ruling 

For  all  of  the  foregoing  reasons,  I  find 
Jefferson  County  Resolution  No.  81 
Regulating  the  Transport  of  Radioactive 
Materials  Through  Jefferson  County  to 
be  inconsistent  with  the  HMTA  and  the 
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regulations  issued  thereunder  and, 
therefore,  preempted  under  49  U.S.C 
1811(a). 

Any  appeal  to  this  ruling  must  be  Hied 
within  thirty  days  of  service  in 
accordance  with  49  CFR  107.211. 

Issued  in  Washington,  DG  on  Noveinl>er 
20,1984. 
Alan  I.  Roberts, 

Associate  Director.  Office  of  Hazardous 
Materials  Regulation,  Materials 
Transportation  Bureau. 

Inconsistency  Ruling  IR-15 — State  of 
Vermont;  Rules  for  Transportation  of 
Irradiated  Reactor  Fuel  and  Nuclear 
Waste 

Applicant:  Department  of 
Transportation  (IRA-30). 

Non-Federal  rule  affected:  Rules  1-IX 
of  the  Vermont  Agency  of  Transporation 
regulation  entitled  'Transporation  of 
Irradiated  Reactor  Fuel  and  Nuclear 
Waste;  Approval.  Monitoring." 

Modes  affected.  Highway,  Rail. 
Water. 

Ruling:  Rules  I  (e).  III  (D)  (3-4),  III  (E- 
L)  and  IV  through  VD  of  the  radioactive 
materials  transportation  regulations  of 
the  Vermont  Agency  of  Transportation 
are  inconsistent  with  the  Hazardous 
Materials  Transporation  Act  and  the 
Regulations  issued  thereunder  and, 
therefore,  preempted. 

/.  Background 

On  May  12, 1983,  the  Department 
issued  a  public  notice  and  invitation  to 
comment  on  the  inconsistency  of 
various  State  and  local  rules  on  the 
transportation  of  radioactive  materials 
in  Michigan.  New  York  and  Vermont. 
(48  FR  21496.)  During  the  comment 
period  on  that  notice,  the  State  of 
Vermont  adopted  new  rules  governing 
the  transportation  of  irradiated  reactor 
fuel  and  nuclear  waste.  The  impact  of 
these  rules  on  radioactive  materials 
routing  options  and  the  question  of 
whether  these  rules  are  inconsistent 
with  the  HMTA  were  questions  of  direct 
relevance  to  those  being  addressed  in 
the  on-going  inconsistency  preceedings. 
Therefore,  the  Department,  pursuant  to 
49  CFR  107.209(b).  elected  to  initiate  an 
inconsistency  proceeding  on  the 
question  of  whether  the  Vermont  rules 
are  inconsistent  with  the  HMTA  or  the 
regulations  issued  thereunder. 

On  August  4, 1983,  a  public  notice  and 
invitation  to  comment  was  published  in 
the  Federal  Register  (48  FR  35550).  Three 
comments  were  received.  Where 
appropriate,  these  comments  and 
previous  administrative  decisions  will 
be  discussed  in  this  ruling. 


//.  Analysis 
Rule  I.  Defmitions 

Rules  I  sets  forth  a  number  of 
deHnitions,  only  one  of  which  need  be 
addressed  for  possible  inconsistency 

(e)  "RADWAS"  means  irradiated  reactor 
fuel  and  radioactive  wastes  that  are  large 
quantity  redioactive  materials  as  define  in  49 
CFR  173.389(b),  or  after  July  1, 1983.  highway 
route  controlled  quantities  as  defmed  in  the 
latest  amended  section  of  49  CFR  173.403. 

It  should  be  noted  that  the  acronym 
RADWAS  is  not  synonymous  with  the 
term  "highway  route  controlled  quanity 
radioactive  material";  rather,  it  defines  a 
subset  of  that  group.  In  other  words,  the 
Vermont  regulations  do  not  apply  to  all 
highway  route  controlled  quantity 
radioactive  material,  but  only  to 
highway  route  controlled  quantity 
shipments  of  irradiated  reactor  fuel  or 
nuclear  waste.  This  presents  two  issues 
which  relate  to  the  question  of 
consistency  with  the  HMR: 
nomenclature  and  regulatory  effect. 

IN  prior  inconsistency  rulings,  MTB 
has  given  notice  that  it  considers  the 
Federal  role  in  defmition  of  hazard 
classes  to  be  e.xclusive.  (IR-5,  47  FR 
51991;  IR-6.  48  FR  760;  IR-8.  published 
herewith.)  As  stated  in  IR-5  which 
dealth  with  a  New  York  City  ordinance 
regulating  compressed  gases: 

The  HKIR  are,  in  and  of  themselves,  a 
comprehensive  and  technical  set  of 
regulations  which  occupy  approximately  1000 
pages  of  the  Code  of  Federal  Regulations  .... 
For  the  City  to  impose  additional 
requirements  based  on  differing  hazard  class 
definitiona  adds  another  level  of  complexity 
to  this  scheme.  Thus,  shippers  and  carriers 
doing  business  in  the  City  must  know  not 
only  the  classifications  of  hazardous 
materials  under  the  HMR  and  the  regulatory 
significance  of  those  classifications,  but  also 
the  City's  classifications  and  their 
significance.  Such  duplication  in  a  regulatory 
scheme  where  the  Federal  presence  is  so 
clearly  pervasive  can  only  result  in  making 
compliance  with  the  tIMR  less  likely,  with  an 
accompaning  decrease  in  overall  public 
safety.  (47  FR  51994.) 

By  imposing  additional  requirements  on 
a  subgroup  of  highway  route  controlled 
quanity  radioactive  material  to  be 
known  as  RADWAS,  Vermont  has 
created  a  new  hazard  class.  If  every 
State  were  to  assign  additional 
requirements  on  the  basis  of 
independently  created  and  variously 
named  subgroups  of  radioactive 
materials,  the  resulting  confusing  of 
regulatory  requirements  would  lead 
ineluctably  to  the  increased  likelihood 
of  reduced  compliance  with  the  HMR  nd 
subsequent  decrease  in  public  safety. 

In  view  of  the  foregoing,  I  find  that  the 
definition  of  "RADWAS"  contained  in 
Rule  I  (e)  of  the  Vermont  regulation  is 


inconsistent  with  the  HMR.  Throughout 
the  remainder  of  this  inconsistency 
ruling,  the  Vermont  rules  will  be 
interpreted  as  if  the  term  "highway  route 
controlled  quantity  radioactive 
material"  had  been  substituted  for  the 
acronym  "RADWAS". 

Rule  II.  Carrier's  Responsibility 

Rule  II  sets  forth  the  intent  of  the 
Vermont  regulations  and  the  carrier's 
responsibility  thereunder  as  follows: 

The  intent  of  this  regulation  is  to  establish 
a  procedure  for  monitoring  and  regulating  the 
transportation  of  RADWAS  in  the  State  in 
order  to  protect  the  public  health  consistent 
with  national  transportation  policy.  Nothing 
in  these  regulations  or  any  directives  issued 
under  authority  thereof  shall  release  a  carrier 
of  any  responsibility  for  the  safe 
transportation  of  RADWAS  in  the  State. 

Both  the  HMTA  and  the  regulatory 
system  promulgated  thereunder 
recognize  the  right  of  States  to  regulate 
hazardous  materials  transportation  so 
long  as  the  State  requirements  are 
consistent  with  the  Federal  scheme. 
Thus,  the  statement  of  intent  in  Rule  II 
refiects  the  State  role  outlined  by 
Congress  in  the  HMTA.  The  intent  that 
the  Vermont  rules  coexist  with,  rather 
than  supplant,  the  Federal  regulations  is 
further  supported  by  the  explicit 
statement  that  the  Vermont  rules  do  not 
release  carriers  of  any  other 
responsibility  for  safe  transportation. 

Since  Rule  II  imposes  no  requirement 
to  act  upon  any  party,  no  problem  arises 
under  the- "dual  compliance"  test.  With 
regard  to  the  "obstacle"  test,  the 
statement  of  intent  is  identical  to  the 
State  role  intended  by  the  HMTA.  Thus. 
Rule  II  poses  no  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA.  Accordingly,  Rule  II  is 
consistent  with  the  HMTA. 

Rule  III.  Application;  procedure;  content; 
and 

Rule  IV.  Transportation  approval; 
criteria 

Rules  III  and  IV  set  forth  the  criteria 
to  be  satisfied  before  the  State  Secretary 
of  Transportation  will  grant  written 
approval  to  transport  highway  route 
controlled  quantity  radioactive  material 
in  Vermont.  Since  the  rule  prohibits  such 
transportation  without  the  written 
approval  of  the  Secretary,  it  constitutes 
a  routing  rule  in  the  form  of  a  permit 
requirement. 

Section  II  of  Appendix  A  to  49  CFR 
Part  177,  defines  "routing  rule"  as 
follows: 

"Routing  rule"  means  any  action  which 
effectively  redirects  or  otherwise 
significantly  restricts  or  delays  the  movement 
by  public  highway  of  motor  vehicles 
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containing  hazardous  materials,  and  which 
applies  because  of  the  hazardous  nature  of 
the  cargo.  Permits,  fees  and  similar 
requirements  are  included  If  they  have  such 
effects.    .  .  . 

The  Vermont  regulation  restricts  the 
movement  of  radioactive  materials  by 
public  highway  by  denying  access  to 
those  shipments  which  have  not 
obtained  written  approval.  Moreover, 
this  restriction  has  the  effect  of 
redirecting  such  shipments  to  other 
jurisdictions.  And  the  regulation  applies 
because  of  the  nature  of  the  cargo.  For 
these  reasons,  the  Vermont  regulation 
constitutes  a  State  routing  rule  within 
the  meaning  of  the  HMR. 

The  Federal  rule  which  carriers  of 
highway  route  controlled  quantity 
radioactive  material  must  follow  is  set 
forth  at  section  177.825(b)  of  the  HMR 
(49  CFR  177.825(b)).  It  requires  such 
carriers  to  operate  over  "preferred 
routes  selected  to  reduce  time  in  transit, 
except  that  an  Interstate  System  bypass 
or  beltway  around  a  city  shall  be  used 
when  available."  The  term  "preferred 
route"  is  defined  as  an  Interstate  System 
highway  or  an  alternate  route  selected 
by  a  State  routing  agency  in  accordance 
with  DOT  guidelines.  The  State  of 
Vermont  has  designated  preferred 
routes  in  accordance  with  the  HMR. 
They  are: 

Interstate  89— Total  Length 
Interstate  91— Total  Length 
Interstate  93— Total  Length 
Interstate  189— Total  Length 

VT  100  and  VT  8  between  Readsboro  and 
the  Massachusetts  line  in  Stamford  (includes 
Deerfield  River  road  in  Readsboro). 

VT  142  between  Vernon  and  the 
Massachusetts  line  tn  the  Town  of  Vernon. 

The  State  and  Federal  rules  having 
been  identified,  the  question  at  issue  is 
whether  the  routing  rule  imposed  by 
Vermont's  permit  requirement  is 
consistent  with  the  HMTA  or  the 
regulations  issued  thereunder. 

A  carrier  which  complied  fully  with 
the  Vermont  regulation,  thereby 
obtaining  the  necessary  written 
approval,  could  transport  radioactive 
materials  via  preferred  routes  in 
Vermont  and  thereby  be  in  compliance 
with  the  Federal  requirements  as  well. 
Consequently,  on  the  narrow  question  of 
whether  it  is  physically  possible  for  a 
carrier  of  spent  nuclear  fuel  to  comply 
with  both  the  Federal  and  the  Vermont 
rules,  I  find  in  the  affirmative.  The  State 
rule  cannot  be  deemed  inconsistent  on 
the  basis  of  the  "dual  compliance"  test. 

Under  the  "obstacle"  test,  however,  I 
reach  a  different  conclusion,  for  this 
considers  factors  which  go  beyond  the 
narrow  question  of  whether  compliance 
with  both  the  State  and  Federal  rules  is 
physically  possible. 


MTB  first  addressed  the  issue  of  State 
transportation  permit  requirements  in  an 
inconsistency  ruling  dealing  with  a 
Rhode  Island  regulation  governing  the 
transportation  of  liquefied  energy  gases. 
{IR-2,  44  FR  75566,  Dec.  20, 1979.)  In  that 
ruling,  it  was  stated  that: 

A  permit  may  serve  several  legitimate 
State  police  power  purposes,  and  the  bare 
requirement .  .  .  that  a  permit  be  applied  for 
and  obtained  is  not  inconsistent  with  federal 
requirements.  However,  a  permit  itself  is 
inextricably  tied  to  what  is  required  in  order 
to  get  it.  Therefore,  the  permit  requirement 
' .  .  .  must  be  considered  together  with  the 
application  requirements  .  .  .  (44  FR  at  75570. 

This  line  of  reasoning  was  subsequently 
applied  in  IR-8  (published  herewith),  the 
inconsistency  ruling  holding  Michigan's 
radioactive  materials  transport  permit 
requirement  to  be  inconsistent,  which 
stated  that  "in  the  absence  of  an  express 
waiver  of  preemption,  no  authority 
exists  for  a  State  or  local  government  to 
impose  a  permit  requirement  on 
shipments  of  radioactive  materials 
which  applies  because  of  the  hazardous 
nature  of  the  cargo."  There  being  many 
similarities  between  the  Michigan  and 
Vermont  rules,  frequent  reference  will 
be  made  to  IR-8. 

Rule  IV  of  the  Vermont  regulation  sets 
forth  three  criteria  which  must  be 
satisfied  before  approval  is  granted  to 
transport  highway  route  controlled 
radioactive  material  in  Vermont.  Each  is 
discussed  separately  below. 

Rule  IV(A)  requires  fulfillment  of  the 
application  requirements  of  Rule  III.  For 
discussion  purposes,  the  application 
requirements  can  be  broken  down  into 
four  categories:  information, 
documentation,  certification  and 
indemnification. 

Information — Rule  III  requires 
submission  of  the  following  information 
as  part  of  the  application  for  approval  to 
transport  highway  route  controlled 
quantity  radioactive  material  in 
Vermont: 

(A)  The  proposed  route  of  travel  in 
Vermont,  specifying  all  of  the  following: 

(1)  Each  road  to  be  used  by  route  number, 
name,  or  other  identification. 

(2)  Each  railroad  or  waterway  to  be 
utilized. 

(B)  The  names,  addresses,  and  emergency 
telephone  numbers  of  the  shipper,  carrier, 
and  receiver  of  the  RADWAS,  specifiying  the 
individual  to  contact  for  current  shipment 
information. 

(C)  A  description  of  the  shipment  as 
specified  in  the  provisions  of  49  CFR 
172.203(d). 

(D)  the  estimated  date  and  time  of  all  of  the 
following  for  each  shipment  as  applicable: 

(1)  The  departure  of  the  RADWAS  from  the 
site  of  origin. 


(2)  The  arrival  of  the  RADWAS  at  the 
Vermont  boundary  and  its  final  destination  if 
the  destination  is  within  Vermont. 

(3)  Scheduled  stop(s)  in  Vermont  and 
reason(s]  therefore. 

(4)  The  departure  of  the  RADWAS  from 
Vermont. 
***** 

(K)  A  certificate  giving  the  point  of  origin 
and  point  of  destination  of  the  shipment  and 
stating  that  the  route  to  be  used  is  the 
shortest  and  most  direct,  or  if  not  so,  then 
stating  the  explicit  reason(8)  that  the 
proposed  route  was  chosen. 

With  the  exception  of  Rules  III  (D)  (3-4) 
and  (K),  all  of  the  above  information 
concerning  spent  fuel  shipments  is 
specifically  required  by  Federal 
regulation  to  be  provided  in  advance  to 
the  Vermont  Secretary  of 
Transportation,  who  is  the  Governor's 
Designee  for  receipt  of  advance 
notification  of  nuclear  waste  shipments. 
The  requirement  is  set  forth  as  part  of 
the  NRC  regulations  on  physical 
protection  of  irradiated  reactor  fuel  in 
transit  (10  CFR  73.37).  The  NRC 
regulations  were  not  promulgated  under 
the  HMTA.  However,  9  173.22(c)  of  the 
HMR  requires  shippers  of  highway  route 
controlled  quantity  radioactive  material 
to  comply  with  a  physical  protection 
plan  established  under  the  requirements 
of  the  NRC  or  equivalents  approved  by 
MTB.  This  section  of  the  HMR  was 
adopted  as  part  of  HM-164,  wherein 
MTB  took  administrative  notice  of  the 
fact  that  the  NRC  was  in  the  process  of 
establishing  prenotification 
requirements  and  stated: 

Unless  DOT  reaches  and  acts  on  a 
conclusion  that  prenotification  rules  are 
necessary,  beyond  those  Congress  has 
directed  NRC  to  impose  on  certain 
radioactive  wastes,  independent  State  and 
local  prenotification  requirments  are  not 
consistent  with  Part  177.  (46  FR  5314,  5.) 

The  absence  to  date  of  prenotification 
requirements  in  the  HMR  carmot  be 
construed  as  an  abdication  of  the  field, 
because  MTB  has  taken  several 
administrative  actions  regarding 
prenotification.  In  the  process  of 
promulgating  HM-164,  MTB  received 
numerous  comments  urging  adoption  of 
a  national  prenotification  regulation.  For 
the  reasons  set  forth  in  the  preamble  to 
that  rulemaking.  MTE  declined  to  do  so. 
That,preamble,  which  discussed  the 
Congressional  directive  to  NRC  to 
establish  prenotification  requirements, 
also  described  MTB's  sponsorship  of 
study  by  the  Puget  Sound  Council  of 
Governments  (PSCOG)  to  examine  the 
efficacy  of  prenotification  for  certain 
materials.  "The  PSCOG  report  has  since 
been  completed  [Analysis  of 
Prenotification:  Hazardous  Materials 
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Study.  Final  Report,  May  4, 1981)  and 
was  relied  on  in  an  inconsistency  ruling 
(IR-6, 48  FR  76a  January  6. 1963)  which 
found  a  Covington.  Kentucky, 
prenotification  ordinance  to  be 
inconsistent.  MTB  has  also  sponsored  a 
number  of  emergency  response 
demonstration  projects  involving  State, 
city  and  regional  governments.  Most 
recently,  MTB  awarded  a  contract  to 
Battelle  Northwest  Laboratories  to 
perform  a  comprehensive  evaluation  of 
prenotiHcation.  In  view  of  the  above, 
MTB  has  clearly  demonstrated  its  intent 
to  occupy  the  Held  of  prenotification,  to 
the  exclusion  of  requirements  adopted 
by  State  and  local  governments. 

Of  the  above-described  information 
requirements  of  the  Vermont  regulation, 
all  except  (D)  (3-4)  and  (K)  are  required 
by  the  NRC  prenotification  regulations 
which  MTB  has  recognized  as  currently 
providing  an  adequate  standard  of 
national  applicability.  To  the  extent  that 
they  impose  prenotification 
requirements  identical  to  those  of  the 
NRC  regulations,  the  Vermont  rules 
amount  to  an  effective  adoption  of  the 
Federal  prenotification  scheme  on  which 
the  HMR  rely  and.  therefore,  pose  no 
inconsistency.  This  is  easily 
distinguished  from  the  conclusion 
reedked  in  IR-8  regarding  virtually 
identical  information  requirements 
imposed  by  the  Michigan  State  Fire 
Safety  Board  and  Department  of  Public 
Health.  In  that  case,  the  State  rules 
required  submission  of  the  same 
information,  but  to  different  parties,  thus 
creating  regulatory  redundancy,  in 
addition  to  potential  conflict  with  tbe 
NRC  regulations  on  access  to  safeguards 
information. 

Different  issues  are  raised  by  the 
three  items  of  information  required  by 
the  Vermont  regulation  but  not  by  the 
Federal  rules.  Vermont  Rule  III  (K) 
requires  transporters  to  certify  that  the 
proposed  route  from  origin  and 
destination  is  the  shortest  and  most 
direct  and.  if  it  is  not.  then  to  explain  the 
reason(s)  for  its  selection.  The  HMR  do 
not  require  highway  route  controlled 
quantity  shipments  of  radioactive 
materials  to  proceed  by  the  "shortest 
and  most  direct"  route.  As  codified  at  49 
CFR  177.825,  HM-164  requires  carriers 
to  operate  over  preferred  routes  selected 
to  reduce  (not  minimize)  time  in  transit. 
When  promulgating  HM-164,  MTB 
recognized  that  States  were  in  a  better 
position  to  know  local  road  conditions. 
Therefore,  the  Final  Rule  established  a 
process  by  which  States,  in  consultation 
with  local  governments,  could  apply  this 
knowledge  to  designate  alternate  routes 
which  provide  an  equal  or  greater  level 
of  safety  than  Interstate  System 


highways.  As  noted  above,  Vermont  has 
utilized  this  process  to  designate 
preferred  routes.  This  is  the  extent  to 
which  States  may  act  in  designating 
transportation  routes  for  interstate 
shipments  of  highway  route  controlled 
radioactive  material.  In  IR-8,  a  Michigan 
rule  requiring  transporters  to  describe 
and  justify  their  proposed  routes  and 
rejected  alternates  was  found  to  be 
inconsistent  on  the  grounds  that  "State 
approval  of  route  selections  on  a 
shipment-by-shipment  basis  completely 
undercuts  the  primary  purpose  of 
national  uniformity  underlying  adoption 
of  the  highway  routing  rule."  This 
applies  equally  to  Vermont  Rule  III  (K). 
By  imposing  route  selection  criteria 
which  exceed  those  established  by  the 
HMR,  Rule  III  (K)  presents  an  obstacle 
to  the  accomplishment  and  execution  of 
the  HMTA  and  the  regulations 
promulgated  thereunder.  This 
application  requirement  is  related  to  the 
approval  criterion  set  forth  in  Rule  IV 
(C)  and  is  discussed  at  greater  length 
below. 

Rules  III(D)  (3)  and  (4)  require 
transporters  to  submit  shipment-specific 
information  not  expressly  required  by 
Federal  regulations.  Section  (3)  requires 
advance  notification  of  scheduled 
stop(s)  in  Vermont  and  the  reason(s) 
therefor.  Section  (4)  requires  advance 
notiHcation  of  the  estimated  date  and 
time  of  departure  of  the  shipment  from 
Vermont.  While  it  is  possible  to  argue 
that  this  information  is  deducible  from 
that  which  the  Federal  rules  require  to 
be  provided  to  the  State,  the  issue 
presented  here  is  not  gne  redundancy 
but  of  multiplicity.  Under  the  provisions 
of  its  regulation,  Vermont  seeks  to 
prohibit  the  transportation  of  highway 
route  controlled  quantity  radioactive 
material  on  the  basis  of  a  transporter's 
failure  to  provide  information  required 
only  by  the  State  of  Vermont.  If  each 
State  were  empowered  to  prohibit 
interstate  transportation  of  radioactive 
materials  until  all  of  its  additional 
information  requirements  were  satisfied, 
the  result  would  be  to  effectively  nullify 
the  nationally  uniform  system  of 
highway  routing  which  was  established 
by  adoption  of  HM-164.  The  provisions 
of  HM-164  retained  for  the  States  a 
defined  role  in  the  designation  of 
preferred  routes  to  be  used  by  all 
carriers  of  highway  route  controlled 
quantity  radioactive  material.  That  role 
does  not  include  the  selective 
prohibition  of  interstate  transportation 
for  failure  to  comply  with  independent 
State  information  requirements. 

Documentation — Rule  III  requires 
submission  of  the  following 
documentation  as  part  of  the  application 


for  approval  to  transport  highway  route 
controlled  quantity  radioactive  material 
in  Vermont: 

(F)  Copies  of  any  required  NRC  approval  of 
the  proposed  route  of  travel  and  any  other 
NRC  licensing  action  specific  to  the  shipment, 
such  as  an  import  license  or  a  license  to 
transport. 

(G)  A  copy  of  an  emergency  plan  which 
describes  procedures  to  be  taken  by  the 
carrier  in  an  emergency  to  eliminate  or 
minimize  the  radiation  exposure  of  the  public. 
•  ft  *  •  • 

(I)  A  copy  of  the  certificate  of  compliance 
for  the  container  issued  by  the  NRC.  as 
evidence  the  container  has  been  approved  for 
hypothetical  accident  conditions  pursuant  to 
the  provisions  of  10  CFR  71.36. 


Rule  III(F)  is  identical  to  Michigan 
Rule  3(g)  which  was  examined  in  lR-8. 
The  Michigan  rule  was  found  to  be 
inconsistent  because  it  required 
transporters  to  submit  copies  of 
shipment-specific  documents  to  two 
agencies,  neither  of  which  was  the 
Governor's  Designee  for  receipt  of 
advance  notification  under  the  NRC 
regulations,  thereby  greatly  increasing 
the  possibility  of  the  information  being 
disclosed  to  an  extent  sufficient  to 
compromise  the  physical  security  of  the 
shipment.  This  reasoning  does  not  apply 
to  the  Vermont  rule  which  requires 
submission  of  the  documents  to  the 
State  Secretary  of  Transportation,  who 
is  the  Governor's  Designee  for  receipt  of 
advance  notification.  Therefore,  the 
Vermont  rule  does  not  present  the  same 
potential  for  breach  of  security  as  does 
the  inconsistent  MMiKgan  rule. 

The  Vermont  rule,  nevertheless,  poses 
a  problem  which,  although  not  discussed 
in  IR-8,  is  equally  relevant  to  the 
Michigan  rule.  The  purpose  of  requiring 
submission  of  copies  of  NRC  approvals 
and  licenses  is.  obviously,  to  ensure  that 
transporters  of  highway  route  controlled 
quantity  radioactive  material  operate  in 
compliance  with  NRC  regulations.  This 
is  a  valid  State  concern.  Nevertheless, 
the  legitimacy  of  the  State's  interests 
does  not  justify  its  imposition  of  an 
inconsistent  routing  rule  in  the  form  of  a 
permit  requirement.  There  are  other,  less 
cumbersome  methods  by  which 
Vermont  could  obtain  the  desired 
assurances.  For  example,  the  State  could 
make  procedural  arrangements  with 
NRC  whereby,  upon  receipt  of  the 
minimum  four  days  advance  notification 
of  shipment,  the  Governor's  Designee 
could  obtain  telephonic  or  electronic 
confirmation  that  the  shipment  is  in 
conformance  with  all  NRC  licensing 
requirements.  , 

Rule  in(G)  requires  transporters  to 
develop  and  submit  an  emergency  plan 
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describing  procedures  to  be  taken  by  the 
carrier  in  an  emergency  to  eliminate  or 
minimize  radiation  exposure  of  the 
public.  Response  to  transportation 
emergencies  is  necessarily  site/specific: 

Although  the  Federal  Government  can 
regulate  in  order  to  avert  situations  where 
emergency  response  is  necessary,  and  can 
aid  in  local  and  State  planning  and 
preparation,  when  an  accident  does  occur, 
response  is.  of  necessity,  a  local 
responsibility.  (lR-2.  44  FR  75568.) 

In  HM-164,  MTB  addressed  the  Federal 
responsibility  for  reducing  the  likelihood 
of  emergencies  by  requiring  not  only 
that  such  materials  be  transported  over 
those  routes  which  have  been 
demonstrated  to  offer  the  highest  safety 
levels,  but  also  that  the  drivers  of  such 
shipments  receive,  and  carry 
certification  of,  written  training  on:  (1) 
The  HMR  concerning  radioactive 
materials;  (2)  the  properties  and  hazards 
of  the  radioactive  materials  being 
transported;  and  (3)  procedures  to  be 
followed  in  case  of  an  accident  or  other 
emergency.  (49  CFR  177.825(d).)  Drivers 
are  also  required  to  carry  a  route  plan 
which  includes  the  telephone  numbers 
to  access  emergency  assistance  in  each 
State  to  be  entered.  (49  CFR  177.825(c).) 
Since  the  HMR  requires  drivers  to  be 
trained  in  emergency  procedures, 
transporters  could  comply  with  the  Rule 
III(G)  merely  by  submitting  a  copy  of  the 
materials  used  in  the  drivers'  training 
course.  Such  materials  are  readily 
available  to  the  State  and  their 
submission  as  part  of  an  application  for 
transportation  approval  would 
contribute  little  to  State/local 
emergency  preparedness.  If  the  purpose 
of  this  requirement  is  to  ensure  that 
vehicle  operators  are  aware  of  proper 
emergency  procedures,  then  the 
requirement  is  redundant,  as  HM-164 
addressed  this  in  its  imposition  of  driver 
training  requirements. 

Rule  III(I)  requires  submission  of  the 
NRC  certificate  of  compliance  for  the 
shipping  container  as  evidence  that  the 
container  has  been  approved  for 
hypothetical  accident  conditions 
pursuant  to  the  provisions  of  10  CFR 
71.36.  The  stated  purpose  of  this 
requirement  reflects  a  basic 
misunderstanding  of  the  Federal 
regulations  on  transportation  containers 
for  highway  route  controlled  quantity 
radioactive  material.  The  NRC  issues 
certificates  of  compliance,  not  for 
containers,  but  for  container  designs. 
Moreover,  the  cited  NRC  regulations  at 
10  CFR  71.36  do  not  requires  that  each 
container  be  tested  and  approved  for 
hypothetical  accident  conditions. 
Rather,  the  rules  require  that  each 
container  be  constructed  in  accordance 


with  a  design  approved  by  the  NRC  as 
meeting  the  necessary  design  criteria 
including,  inter  alia,  the  ability  to  meet 
the  standards  for  hypothetical  accident 
conditions.  The  HMR  incorporate  the 
NRC  requirements  at  49  CFR  173.416. 

Even  if  this  provision  is  interpreted  as 
requiring  advance  submission  of  a  copy 
of  the  NRC  certiBcate  of  compliance  for 
the  container  design,  it  still  presents  a 
conflict  with  the  HMTA's  objective  of 
national  uniformity  in  safety  regulation. 
Just  as  was  discussed  in  connection 
with  Rule  III(F)  supra,  ensuring  that 
transporters  comply  with  NRC 
regulations  is  a  valid  State  concern.  But 
the  legitimacy  of  the  State's  interest 
does  not  justify  it  requiring,  a  a 
precondition  to  the  use  of  preferred 
routes,  the  advance  submission  of 
documents  which  the  NRC  regulations 
require  licensees  to  obtain  and  to 
maintain  extensive  records  of. 

None  of  the  documentation 
requirements  of  the  Vermont  application 
procedure  relate  to  any  transportation 
safety  risk  which  is  unique  to  Vermont. 
It  therefore  follows  that  if  Vermont  may 
deny  access  to  preferred  routes  for 
failure  to  submit  copies  of  certain 
documents,  then  any  State  (and  possibly 
any  jurisdiction)  may  also  do  so.  The 
resulting  multiplicity  of  requirements 
that  would  result  if  each  State  were 
empowered  to  prohibit  interstate 
transportation  of  radioactive  materials 
until  all  of  its  additional  documentation 
requirements  were  satisfied,  would 
effectively  nullify  the  nationally  uniform 
system  of  highway  routing  which  was 
established  by  adoption  of  HM-164.  For 
these  reasons,  I  find  that  Rules  III  (F) 
and  (I)  constitute  an  obstacle  to  the 
Congressional  objective  of  regulatory 
uniformity  underlying  the  HMTA  and 
are,  therefore,  inconsistent. 

Certification — Rule  III  requires 
submission  of  the  following 
certifications  as  part  of  the  application 
for  approval  to  transport  highway  route 
controlled  quantity  radioactive  material 
in  Vermont: 

(E)  Certification  that  the  vehicle  has  been 
inspected  in  compliance  with  the  provisions 
of  49  CFR  396. 

•  *  ft  ft  • 

(H)  A  Certification  that  the  shipment  will 
be  in  compliance  with  these  rules  and  all 
applicable  state  and  federal  statutes,  rules, 
and  regulations  governing  the  shipment, 
including  but  not  limited  to  Parts  172. 173  and 
177  of  49  CFR  and  Parts  71  and  73  of  10  CFR. 
ft  ft  ft  ft  * 

Rule  III(E)  requires  transporters  of 
highway  route  controlled  quantity 
radioactive  material  to  certify  that  the 
transport  vehicle  has  been  inspected  in 
accordance  with  Federal  law.  It  does  not 


appear  that  Vermont  requires  such 
certifications  from  other  highway 
transporters  of  hazardous  materials. 
Presumably,  existing  vehicle  inspection 
regulations  are  adequate  to  ensure  the 
proper  maintenance  of  such  vehicles.  It 
thus  appears  that  the  requirement 
merely  imposes  another  redundant 
paperwork  burden  which  serves  no 
apparent  safety  purpose  and  which,  if 
adopted  by  all  States,  would  result  in 
precisely  the  type  of  multiplicity  which 
Congress  sought  to  preclude  by  enacting 
the  HMTA, 

Rule  III(H)  requires  applicants  for 
transportation  approval  to  certify 
compliance  with  all  applicable  Federal 
and  State  Rules.  The  HMR  requires 
shippers  to  make  such  a  certification  on 
the  shipping  papers  which  accompany 
each  shipment  of  hazardous  materials. 
(49  CFR  172.204.)  As  was  stated  in  IR-2: 

No  matter  what  the  form,  any  State  or  local 
requirement  that  asks  for  an  additional  piece 
of  paper  that  supplies  the  same  information 
as  is  required  to  be  on  the  DOT  shipping 
paper  would  be  inconsistent  with  the 
requirements  contained  in  the  Hazardous 
Materials  Regulations.  (44  FR  75571.) 

Therefore,  for  the  same  reasons  set  forth 
in  connection  with  similar  provisions  of 
the  Michigan  rules  considered  in  IR-8, 
Rule  III(H)  is  inconsistent  with  the  HMR. 

Like  the  information  and 
documentation  requirements  discussed 
supra,  the  certification  requirements  of 
the  Vermont  regulation  relate  to  no 
transportation  safety  risk  which  is 
unique  to  Vermont.  Therefore,  if 
Vermont  may  prohibit  access  to 
preferred  routes  for  failure  to  submit 
certain  certifications,  then  any  State 
may  do  so.  As  stated  previously,  such 
regulatory  multiplicity  would  render 
HM-164  meaningless.  Because  they 
constitute  an  obstacle  to  the 
Congressional  objective  of  regulatory 
uniformity  underlying  the  HMTA,  Rules 
III  (E)  and  (H)  are  inconsistent 
therewith. 

Indemnification — Rule  III  requires 
transporters  to  secure  insurance  and 
pay  a  fee  as  preconditions  for  approval 
to  transport  highway  route  controlled 
quantity  radioactive  material  in 
Vermont: 

(])  A  certificate  that  a  bond  or  insurance 
acceptable  to  the  Secretary  has  been  posted 
to  cover  all  types  of  damages  caused  by 
release  of  the  shipped  RADWAS  materials, 
and  in  no  event  shall  such  bond  or  insurance 
be  for  less  than  Five  Million  Dollars 
(S5.000.000)  total  damages. 
*         *         ft         *         * 

(L)  A  cashier's  check  in  the  amount  of 
$1,000.00  payable  to  Treasurer.  State  of 
Vermont  for  each  proposed  shipment.  When 
moved  as  a  group,  two  or  more  vehicles. 
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railcara  or  barges  will  be  considered  one 
shipment  for  the  purpose  of  this  subsection. 

Rule  III(J]  establishes  $5  Million  as  the 
minimum  level  of  financial 
responsibility  for  transporters  of 
highway  route  controlled  quantity 
radioactive  matehaK 

Motor  carriers  of  highway  route 
controlled  quantity  radioactive  material 
are  required  to  meet  the  minimum  levels 
of  fmancial  responsibility  set  forth  in  the 
Federal  Motor  Carrier  Safety 
Regulations  at  49  CFR.  Part  387.  By 
rulemakings  dated  June  11, 1981  (46  FR 
30974),  fune  28, 1983  (48  FR  29698).  and 
luly  2, 1984  (49  FR  27288).  the  Federal 
Highway  Administration  established  a 
phased-in  schedule  of  minimum  levels  of 
Hnancial  responsibility:  July  1. 1961. 
$l,OOaOOO;  January  1. 1985,  $5,000,000. 

The  HMR  require  transporters  to 
comply  with  the  Federal  Motor  Carrier 
Safety  Regulations.  (49  CFR  177.804.)  At 
the  present  time,  the  Vermont  regulation 
establishes  a  higher  minimum  level  of 
nnancial  responsibility  than  does  the 
Federal  rule. 

Indemnification  for  nuclear 
transportation  accidents,  however,  is 
not  limited  to  the  carrier's  public 
liability  insurance.  As  discussed  in  the 
preamble  to  HM-164: 

If  the  origin  or  desbnabon  of  the 
radioacbve  material  is  an  idemnified  facility 
such  as  a  nuclear  power  plant  the  provisions 
of  the  Price-Anderson  Act  (42  U.S.C.  2210) 
assure  a  source  of  funds  to  cover  certain 
personal  iniury  and  property  damage  claims. 
The  law  extends  to  persons  other  than  the 
licensee  such  as  the  carrier,  who  may  be 
liable  for  an  accident.  Insurance  coverage  up 
to  $560  million  per  accident  is  provided  by  a 
combinabon  of  licensee  private  insurance 
policies  and  indemnity  agreements  between 
the  licensees  and  the  NRC.  (46  FR  5304.) 

In  the  course  of  promulgating  HM-164, 
MTB  examined  the  issue  of 
indemnification  and  concluded  that 
Federal  law  provided  adequate 
coverage.  State  adoption  of  higher 
insurance  coverage  requirements  can 
operate  as  barriers  to  transportation. 
This  was  addressed  in  IR-10  (published 
herewith),  which  dealth  with  a  New 
York  State  Thruway  Authority  (NYSTA) 
policy  allowing  radioactive  materials  on 
the  Thruway  only  when  there  was 
proper  indemnification: 

By  denying  use  of  the  Thruway  to  any 
radioactive  materials  shipment  not  offering 
what  the  NYSTA  considers  to  be  proper 
indemnifies  bon.  the  ^fYSTA  rule  directly 
results  in  the  diversion  of  such  shipments  into 
other  jurisdictions  and  the  increase  of  overall 
bme  in  transit.  In  other  words,  the  overall 
exposure  to  the  risks  of  radioactive  materials 
transportation  is  increased  and  exported. 

In  the  absence  of  a  clear  showing  that 
the  transportation  of  highway  route 


controlled  quantity  radioactive  material 
in  Vermont  poses  a  financial  risk  which 
exceeds  the  level  of  indemnification 
provided  by  Federal  law,  Rule  III  (J) 
poses  an  obstacle  to  the  nationally 
uniform  system  of  highway  routing 
established  under  the  HMTA.  Because  it 
impedes  the  Congressional  objective  of 
regulatory  uniformity  underlying  the 
HMTA,  Rule  III  (J)  is  inconsistent 
therewith. 

Rule  III  (L)  requires  payment  of  a  fee 
of  $1,000  for  each  proposed  shipment  of 
higway  route  controlled  radioactive 
material.  Presumably,  this  fee  is  to 
reimbuse  the  State  for  the  cost  of  (he 
State  Monitoring  Team  which  Rule  VII 
requires  to  accompany  each  shipment. 
In  its  comments  on  this  proceeding, 
Vermont  asserted  that  the  fee  is 
reasonable  and  that  the  deployment  of 
trained  State  personnel  to  accompany 
shipments  is  necessitated  by  the  fact 
that  responf.e  groups  in  the  conmiunities 
along  Vermont's  preferred  routes  are 
predominately  volimtary  and  subject  to 
high  turnover,  and  therefore  have 
diHiculty  maintaining  the  skills  and 
equipment  needed  to  respond  to  nuclear 
transportation  emergencies.  Following 
this  line  of  reasoning,  one  would  expect 
Vermont  to  impose  similar  requirements 
on  shipments  of  other  hazardous 
materials  which  pose  a  potential  for 
extraordinary  transportation 
emergencies.  On  the  basis  of  both 
shipment  frequency  and  accident 
history,  spent  nuclear  fuel  poses  a  much 
lower  risk  of  transportation  accident 
than  do  any  nimiber  of  common 
chemicals,  the  containment  of  which 
could  also  be  expected  to  exceed  the 
capacity  of  local  groups  to  respond. 

The  discriminatory  application  of  the 
fee  notwithstanding,  Vermont's  claim  of 
uniqueness  can  be  challenged  on  other 
grounds.  The  transportation  of  spent 
nuclear  fuel  in  Vermont  poses  no  safety 
risk  which  is  not  present  in  any  other 
jurisdiction.  It  is  Vermont's  limited 
capacity  for  emergency  response  which 
is  alleged  to  be  unique.  However,  this  is 
the  result  of  the  State's  deliberate 
decision,  as  reflected  in  its 
transportation  regulations,  to  field  a 
completely  independent  response  team, 
rather  than  to  rely  on  available  Federal 
resources.  An  extensive  network  of 
emergency  assistance  has  been 
developed  and  is  maintained  by  the 
Federal  Government  precisely  because 
no  individual  State  could  be  expected  to 
maintain  the  necessary  depty  and 
breath  of  expertise  in  this  specialized 
area  of  contingency  response.  By 
requiring  transporters  to  pay  a  fee, 
Vermont  seeks  to  transfer  the  financial 
burden  of  its  decision  to  repUcate 
Federal  efforts  and  this  has  two 


foreseeable  impacts  relevant  to  highway 
routing  of  radioactive  materials— one 
direct  and  one  indirect. 

The  immediate  and  direct  result  of 
Vermont's  transport  approval  fee  is  to 
cause  transporters  to  redirect  shipments 
away  from  Vermont  whenever  possible. 
Such  diversion  onto  less  direct  routes 
would  reduce  Ventiont's  exposure  to  the 
risks  of  radioactive  materials 
transportation  at  the  expense  of 
neighboring  jurisdictions  by  increasing 
total  transport  time  and,  therefore, 
overall  exposure  to  risk.  Thus  Vermont's 
requirement  has  precisely  that  effect  on 
other  States  from  which  it  sought  to 
insulate  itself,  that  is,  being  used  as  the 
path  of  least  resistance  "to  avoid  more 
difficult  regulatory  terrain."  (Vermont 
comments  on  IRA-30.  September  15, 
1983.) 

The  foreseeable  indirect  effect  of         ' 
Vermont's  imposition  of  a  transport 
approval  fee  is  to  encourage  other  States 
to  take  similar  action.  The  proliferation 
of  escalating  fees,  as  States  sought  to 
finance  elaborate  response  systems 
and/or  to  reduce  their  exposure  to 
radioactive  materials  transportation, 
would  amount  to  a  system  of  internal 
tariff  barriers  which  would  completely 
undermine  HM-164  by  forcing 
transporters  to  select  routes  on  the 
commercial  basis  of  reduced  cost  rather 
than  the  safety  basis  of  reduced  time  in 
transit 

In  view  of  these  impacts,  the  transport 
approval  fee  imposed  by  Vermont  Rule 
III  (L)  presents  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  as  implemented  through  the 
adoption  of  HM-164  and  is,  therefore, 
inconsistent. 

In  summary,  the  indemnification 
provisions  of  Rule  III,  like  the 
information,  certification  and 
documentation  provisions  discussed 
above,  relate  to  no  safety  risk  which  is 
unique  to  Vermont.  If  Vermont  could 
impose  such  preconditions  upon  access 
to  preferred  routes,  any  State  could  do 
so.  This  would  lead  to  the  type  of 
regulatory  balkanization  which 
Congress  sought  to  preclude  by  enacting 
the  HMTA.  Therefore,  I  find  that  the 
application  requirements  in  Sections  (D) 
(3-4)  and  (E)  through  (L)  of  Rule  III,  as 
reflected  in  the  approval  criterion  of 
Rule  IV  (A),  constitute  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  and  the  regulations  promulgated 
thereunder. 

The  second  criterion  for  transport 
approval  is  set  forth  at  Rule  fV  (B)  and 
requires  that  the  plan  required  to  be 
submitted  under  Rule  III  (G)  be 
acceptable  to  the  State  Secretary  of 
Transportation.  As  was  demonstrated  in 


Federal  Register  /  Vol.  49,  No.  229  /  Tuesday,  November  27.  1984  /  Notices 


46665 


the  discussion  of  Rule  III  (G)  supra,  that 
requirement  constitutes  an  obstacle  to 
the  accomplishment  and  execution  of 
the  HMTA.  Since  the  application 
requirement  of  Rule  III  (G)  has  been 
found  to  be  inconsistent,  it  follows  that 
the  approval  criterion  of  Rule  IV  (B)  is 
also  inconsistent. 

The  third  criterion  for  transport 
approval  is  set  forth  at  Rule  IV  (C)  and 
concerns  the  standards  to  be  applied  in 
approving  a  transporter's  choice  of  route 
from  origin  to  destination: 

(C)  If  the  proposed  route  from  origin  to 
desbnabon  is  not  the  shortest  and  most 
direct,  the  route  has  been  determined  to  be 
acceptable  by  the  Secretary  after 
consultation  with  the  Commissioners  of 
Health  and  Public  Safely  on  the  health,  safety 
and  security  aspects  of  the  proposal. 
Avoidance  or  circumvention  of  one  or  more 
jurisdictations  which  have  precluded  or 
restricted  shipments  of  radioacbve  materials 
shall  not  consblute  an  acceptable  reason  for 
approval  of  a  route  through  Vermont  which  is 
not  the  shortest  and  most  direct. 

In  the  discussion  of  Rule  III  (K)  supra. 
the  requirement  for  submission  of  a 
justification  for  the  selection  of  a 
transport  route  which  is  not  the  shortest 
and  most  direct  was  determined  to  be 
inconsistent  and,  therefore,  preempted. 
It  therefore  follows  that  Rule  IV  (C)  is 
also  inconsistent.  Nevertheless,  because 
the  nile  provides  Vermont's  rationale  for 
its  imposition,  additional  discussion  is 
warranted  on  the  matter. 

Vermont's  interest  in  the  reasons 
behind  a  transporter's  route  selection 
reflects  the  concern  that  Vermont  was 
being  subjected  to  a  disproportionate 
share  of  exposure  to  the  risks  inherent 
in  radioactive  materials  transportation; 
that  this  had  resulted  from  the  diversion 
into  Vermont  of  shipments  which  had 
encountered  bans  or  other  significant 
restrictions  in  States  along  the  route 
selected  to  reduce  time  in  transit  (i.e., 
the  route  required  by  HM-164);  and  that 
Vermont  was  being  penalized  for 
complying  with  the  Federal  routing 
scheme  while  other  jurisdictions 
continued  to  enforce  their  inconsistent 
regulations.  The  Department  shares 
Vermont's  concern  over  the  subversion 
of  HM-164  by  inconsistent  State  and 
local  regulations.  The  fact  situation 
which  gave  rise  to  the  issuance  of 
inconsistency  rulings  IR-7  through  IR-15 
involved  precisely  the  cause  and  effect 
of  concern  to  Vermont.  The  shipper. 
Nuclear  Assurance  Corporation,  in 
attempting  to  transport  spent  nuclear 
fuel  from  Ontario  to  South  Carolina, 
encountered  a  variety  of  inconsistent 
State  and  local  restrictions  which 
prevented  the  use  of  routes  through  New 
York  and  Michigan.  Recourse  was 
subsequently  made  to  a  route  through 


Vermont.  The  route  was  not  selected 
because  it  reduced  time  in  transit,  but 
because  it  was  the  last  available 
alternative. 

In  view  of  the  validity  of  Vermont's 
concern,  its  requirement  for  approval  of 
route  selections  would  seem,  on  first 
impression,  to  be  consistent  with  the 
HMTA  by  ensuring  compliance  with  the 
intent  of  IIM-164.  On  closer 
examination,  however,  the  flaws  in  this 
reasoning  became  apparent.  First  of  all, 
good  intentions  notwithstanding,  the 
immediate  effect  of  the  requirement  is  to 
contribute  yet  another  impediment  to 
the  interstate  transportation  of 
radioactive  materials.  Additionally,  by 
operating  on  its  own  determination  that 
the  regulations  of  another  State  or  local 
government  are  unjustified,  Vermont  is 
effectively  usurping  the  Federal 
responsibility  for  determining 
inconsistency.  For  these  reasons,  as  well 
as  those  discussed  in  connection  with 
Rule  III  (K)  supra,  the  route  approval 
criterion  set  forth  in  Rule  IV  (C)  is 
inconsistent  with  the  HMTA  and  the 
MHR. 

Preemption  of  the  requirement  for 
State  approval  of  the  proposed  route 
does  not,  however,  deprive  Vermont  of 
means  to  redress  its  grievances.  No 
shipper  certification,  is  necessary  to 
determine  whether  a  proposed  route  is 
the  most  direct.  The  P^C  regulations 
require  licensees  to  provide  the  State  \ 
with  a  minimum  of  four  days  advance 
notice  of  the  route  a  shipment  will 
follow.  Reference  to  a  standard  road 
atlas  should  immediately  reveal  whether 
a  proposed  route  appears  to  be 
unnaturally  skewed  through  Vermont. 
Should  this  be  the  case,  two  avenues  are 
open  to  Vermont:  (1)  application  to  MTB 
for  an  inconsistency  ruling  on  the  State 
or  local  regulation(s)  which  appear  to 
have  caused  a  diversion  of  traffic  into 
Vermont  and  (2)  petition  to  a  Federal 
District  Court  to  permanently  enjoin  the 
State  or  local  jurisdiction  from  enforcing 
a  routing  rule  which  is  inconsistent  with 
the  HMTA  and  therefore  preempted. 

In  summary,  Rules  III  and  FV 
constitute  a  State  routing  rule  in  the 
form  of  a  permit  requirement.  Such  a 
requirement  is  inconsistent  with  the 
HMTA.  As  stated  in  IR-8: 

Generally,  in  the  absence  of  Departmental 
involvement  in  a  safety  issue.  States  and.  to 
the  extent  authorized  by  State  law,  local 
governments  may  regulate  to  protect  the 
public  safety.  Where,  as  here,  the  issue  has 
been  thoroughly  addressed  through 
rulemaking,  the  State  role  is  much  more 
circumscribed.  The  HMR  address  all  aspects 
bf  radioactive  materials  transportabon. 
Increasingly  stringent  requirements  are 
imposed  on  the  tMsis  of  increasing  degree  of 
risk.  Under  the  authority  of  the  HMTA 


Federal  regulation  of  radioacbve  materials 
transportation  safety  has  been  so  detailed 
and  so  pervasive  as  to  preclude  independent 
State  or  local  action.  The  extent  to  which 
State  and  local  government  may  regulate  the 
interstate  transportation  of  radioactive 
materials  is  limited  to:  (1)  traffic  control  or 
emergency  restrictions  which  affect  all 
transportation  without  regard  to  cargo:  (2) 
designation  of  alternate  preferred  routes  in 
accordance  with  49  CFR  177.825;  (3)  adopbon 
of  Federal  regulations  or  consistent  State/ 
local  regulations:  and  (4)  enforcement  of 
consistent  regulations  or  those  for  which  a 
waiver  of  preemption  has  been  granted 
pursuant  to  49  CFR  107.221.  Thus,  in  the 
absence  of  an  express  waiver  of  preempbon. 
no  authority  exists  for  a  State  or  local 
government  to  impose  a  permit  requirement 
on  shipments  of  radioacbve  materials  which 
applies  because  of  the  hazardous  nature  of 
the  cargo. 

Rule  V.  Approval  Notification 

Rule  V  states  that  approval  shall  be 
granted  in  writing  and  shall  indicate  any 
conditions  or  limitations  pertaining 
thereto.  The  requirement  of  prior  State 
approval  to  transport  radioactive 
materials  via  perferred  routes  has  been 
found  to  be  inconsistent,  not  only  in  this 
proceeding,  but  also  in  other 
inconsistency  rulings  published 
herewith.  Therefore,  to  the  extent  that 
Rule  V  designates  the  form  such 
approval  shall  take,  it  is  also 
inconsistent. 

Rule  VI.  Transporter  notification  of 
Changes 

Rule  VI  sets  forth  the  following 
requirements: 

Unless  otherwise  specified  in  the  approval 
notification,  the  carrier,  driver,  or  operator 
transporting  RAOWAS  shall  notify  the 
Secretary  or  his  designee  of  the  following  not 
less  than  4  hours  prior  to  beginning 
movement  in  the  States: 

(A)  Any  schedule  change  that  difl'ers  by 
more  than  1  hour  from  the  schedule 
informabon  previously  funished. 

(B)  Any  incident  or  situabon  anbcipated  to 
cause  a  delay  in  the  transport  of  the 
RADWAS  through  Vermont. 

The  requirement  for  obtaining  State 
transportation  approval  has  been 
determined  to  be  inconsistent  with  the 
HMTA.  Therefore,  to  the  extent  that 
Rule  VI  implies  an  ability  to  impose 
requirements  other  than  those 
specifically  set  forth,  it  is  inconsistent 
with  the  HMTA. 

Rule  VI(A)  requires  transporters  to 
notify  the  State  Secretary  of 
Transportation  of  any  schedule  change 
that  differs  by  more  than  one  hour  from 
the  schedule  information  previously 
furnished.  The  HMR  rely  on  the 
notification  requirements  contained  in 
the  NRC  standards  for  physical 
protection.  Included  in  those  standards 
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at  10  CFR  73.37(0(4)  is  the  requirement 
that  a  licensee  notify  the  Governor  or 
the  Governor's  Designee  of  any  schedule 
change  that  differs  by  more  than  six 
hours  from  the  schedule  information 
previously  furnished.  In  Vermont,  the 
Governor's  Designee  is  the  State 
Secretary  of  Transportation. 

Rule  VI(B)  requires  transporters  to 
notify  the  State  Secretary  of 
Transportation  of  any  incident  or 
situation  anticipated  to  cause  a  delay  in 
transportation  through  Vermont.  The 
HMR  require  transporters  of  radioactive 
materials  to  operate  in  compliance  with 
a  physical  protection  plan  as  required 
by  NRC  regulations  (10  CFR  73.37)  or 
MTB-approved  equivalent  The  NRC 
regulations  require  shipment  escorts  to 
make  calls  to  the  communications  center 
at  least  every  two  hours  to  advise  of  the 
status  of  the  shipment.  The 
communications  center  required  by  NRC 
regulations  must  be  "staffed 
continuously  by  at  least  one  individual 
who  will  monitor  the  progress  of  the 
spent  fuel  shipment  and  will  notify  the 
appropriate  agencies  in  the  event  a 
safeguards  emergency  should  arise." 

Any  schedule  change  or  shipment 
delay  of  more  than  six  hours  must  be 
reported  under  10  CFR  73.37(f)(4). 
Delays  of  less  than  six  hours  may  be 
caused  by  a  variety  of  factors  ranging 
from  a  safeguards  emergency  to  simple 
traffic  delay.  Since  the  planned  schedule 
necessarily  projects  estimated  times  of 
arrival,  a  certain  margin  is  built  into  the 
schedule.  Rule  VI(A)  would  reduce  this 
margin  from  six  hours  to  one.  Rule  VI(B) 
would  reduce  it  even  further  by 
requiring  notification  of  any 
circumstance  which  could  be 
anticipated  to  cause  any  degree  of  delay 
in  the  estimated  travel  time  through 
Vermont.  Clearly,  the  State  of  Vermont 
has  a  legitimate  interest  in  knowing  of 
shipment  delays  which  could  stem  from 
or  result  in  safeguards  emergencies.  The 
Federal  regulations  ensure  that  they 
receive  such  notice.  No  showing  has 
been  made  of  any  safety  problem  unique 
to  Vermont  which  requires  carriers  to 
report  normal  transportation  delays  of 
less  than  six  hours.  Therefore,  were 
Vermont's  requirements  allowed  to 
stand,  any  State  could  impose  its  own 
additional  reporting  requirements.  This 
was  the  basis  for  fTnding  inconsistency 
in  IR-8  with  regard  to  similar 
requirements  imposed  by  the  State  of 
Michigan.  The  multiplicity  of  differing 
notification  requirements  impedes  the 
Congressional  objective  of  national 
uniformity  in  hazardous  materials 
transportation  safety  regulation. 

A  further  problem  is  presented  by  the 
requirement  in  Rule  VI  that  transporters 


provide  the  required  notification  "not 
less  than  4  hours  prior  to  beginning 
movement  in  the  State".  If  a  shipment 
which  had  proceeded  to  a  point  within 
four  hours  of  entry  into  Vermont  were  to 
encounter  some  circumstance  resulting 
in  a  schedule  change  of  one  hour  or  the 
anticipation  of  any  delay  in  Vermont, 
then,  in  order  to  comply  with  the 
requirement  of  at  least  four  hours 
advance  notification,  the  shipment 
would  have  to  stop  short  of  the  Vermont 
border  and  wait  out  the  clock.  The  HMR 
at  49  CFR  177.853  require  that  all 
shipments  of  hazardous  materials  be 
transported  with  unnecessary  delay. 
This  was  the  basis  for  finding  a  Rhode 
Island  transportation  permit 
requirement  to  be  inconsistent  in  IR-2: 

The  manifest  purpose  of  the  HMTA  and  the 
Hazardous  Materials  Regulations  is  safety  in 
the  transportation  of  hazardous  materials. 
Delay  in  such  transportation  is  incongruous 
with  safe  transportation.  (44  FR  75571.) 

In  view  of  the  foregoing,  Rule  VI 
impedes  both  the  safety  and  uniformity 
objectives  of  the  HMTA.  Accordingly,  I 
find  Rule  VI  to  be  inconsistent  with  the 
HMTA. 

Rule  VII.  Monitoring 

Rule  VII  sets  forth  the  following 
requirements: 

(A)  Each  motor  vehicle  shipment  of 
RADWAS  shall  be  monitored  by: 

(1)  a  leading  State  Police  vehicle  occupied 
by  at  least  one  law  enforcement  officer; 

(2)  a  vehicle  occupied  by  State  Monitoring 
Team  personnel;  and 

(3)  a  trailing  State  Police  vehicle  occupied 
by  at  least  one  law  enforcement  officer. 

(B)  Each  shipment  by  railcar  or  barge 
through  or  in  the  state  shall  be  accompanied 
as  directed  by  the  Secretary. 

(C)  The  ranking  state  police  officer 
accompanying  the  shipment  shall  be  the 
authority  to  modify  the  conditions  of  the 
approval  in  response  to  weather,  accident  or 
exigent  circumstances  which  may  affect  the 
safety  of  the  shipment.  Any  modification 
which  will  result  in  a  delay  of  more  than  two 
hours  in  the  time  of  departure  of  the  shipment 
from  Vermont  shall  be  approved  by  the 
Secretary  or  his  designee. 

VVith  regard  to  Rules  VII  (A)  and  (B). 
it  is  difficult  to  determine  whether  an 
obligation  to  act  is  being  imposed  on  the 
transporter  or  the  State  Agency  of 
Transportation.  In  other  words,  if  a 
shipment  arriving  at  the  Vermont  border 
is  not  met  by  the  State  officials  assigned 
to  monitor  its  progress,  must  the 
shipment  stop  and  wait  for  them  in 
order  to  ensure  compliance  with  Rule 
VII?  If  this  is  the  intended  effect,  then 
the  requirement  imposes  a  degree  of 
delay  which  is  incongruous  with  the 
safety  objective  of  reducing  time  in 
transit.  As  stated  in  IR-2: 


Given  that  the  materials  are  hazardous  and 
that  their  transport  is  not  risk-free,  it  is  an 
important  safety  aspect  of  the  transportation 
that  the  time  between  loading  and  unloading 
be  minimized.  (44  FR  75571.) 

Therefore,  to  the  extent  that  Rules  VII 
(A)  and  (B)  impose  an  obligation  to  act 
upon  transporters  of  radioactive 
materials,  they  are  inconsistent  with  the 
HMTA. 

Rule  VII(C)  is  a  delegation  of 
authority  to  modify  the  conditions  of  the 
written  approval  to  transport 
radioactive  materials  in  Vermont.  Since 
the  underlying  requirement  for  obtaining 
prior  State  approval  has  been 
determined  to  be  inconsistent, 
provisions  for  modifying  the  conditions 
of  that  approval  need  not  be  considered, 
because  each  element  thereof  would  be 
inconsistent. 

Rule  VIII.  Schedule  information, 
confidentiality 

Rule  VIII  sets  forth  the  standards  of 
confidentiality  to  be  applied  to 
radioactive  materials  shipment  schedule 
information'  The  requirements  set  forth 
herein  are  the  same  as  set  forth  in  the 
NRC  regulations  (10  CFR  73.21.  73.37)  on 
which  the  HMR  rely.  Accordingly,  no 
inconsistency  exists. 

Rule  IX.  Transport  inspection 

Rule  IX  states  that  shipments  of 
radioactive  materials  may  be  inspected 
by  State  personnel  for  compliance  with 
applicable  State  and  Federal  statutes, 
rules  and  regulations.  It  should  be  noted 
that  State  statutes,  rules,  and 
regulations  governing  radioactive 
materials  transportation  are 
"applicable"  only  if  they  are  not 
consistent  with  the  HMTA.  Having 
noted  this  distinction,  I  find  that  Rule  IX 
constitutes  a  valid  exercise  of  the 
State's  inherent  police  powers.  Ensuring 
that  transport  vehicles  do  not  threaten 
public  health  and  safety  has  long  been 
recognized  as  a  legitimate  State 
function.  Far  from  being  an  obstacle  to 
the  accomplishment  of  the  HMTA.  State 
enforcement  of  Federal  and  consistent 
State  regulations  on  hazardous 
materials  transportation  is  a  critical 
element  of  a  regulatory  system  of 
national  applicability.  MTB  has  sought 
to  foster  a  Federal/State  partnership  in 
hazardous  materials  transportation 
safety  and.  to  this  end.  has  developed 
and  implemented  the  State  Hazardous 
Materials  Enforcement  Development 
Program,  in  which  Vermont  participates, 
to  provide  States  with  the  financial  and 
technical  assistance  necessary  for 
enforcement  of  a  nationally  uniform 
system  of  hazardous  materials 
transportation  safety  regulation.  For 
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these  reasons.  I  find  Rule  IX  to  be 
consistent  with  the  HMTA  and  the 
regulations  thereunder. 

///.  Ruling 

For  the  foregoing  reasons,  1  find  that 
the  radioactive  materials  transportation 
rules  of  the  Vermont  Agency  of 
Transportation  constitute  a  regulatory 
scheme  which  in  many  aspects  is 
inconsistent  with  the  HMTA  and  the 
regulations  issued  thereunder. 
Specifically,  I  find  the  following  rules  to 
be  inconsistent  and  thus  preempted 
under  49  U.S.C.  1811(a):  Rules  1(e). 
III(D)(3-4).  III(E-L)  and  IV  through  VIH. 

The  following  rules  are  not 
preempfled:  Rules  I(a-d),  I(f-g).  II,  III(A- 
C),  III(D)(l-2),  VIII,  and  IX. 

Any  appeal  to  this  ruling  must  be  filed 
within  thirty  days  of  service  in 
accordance  with  49  CFR  107.211. 

Issued  in  Washington,  DC,  on  November 
20. 1984. 

Alan  I.  Roberts. 

Associate  Director,  Office  of  Hazardous 
Materials  Regulation.  Materials 
Transportation  Bureau. 
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OEPARTMEMT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  1,  27,  29,  and  33 

(Docket  No.  24337;  Notice  No.  84-19] 

Airworthiness  Standards;  Rotorcraft 
Regulatory  Review  Program  Notice 
No.  3 

1    I 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  pertains  primarily 
to  the  powerplant  requirements  for 
rotorcraft.  This  notice  is  based  on  a 
number  of  proposals  discussed  at  the 
Rotorcraft  Regulatory  Review 
Conference  held  December  10-14, 1979, 
in  New  Orleans.  Louisiana,  and  the 
Rotorcraft  Regulatory  Review 
Conference  held  August  18-20, 1980.  in 
Washington.  D.C.  It  includes  additional 
proposals  derived  from  previously 
issued  Special  Conditions  and  from  an 
ongoing  FAA  review  of  Parts  1.  27,  29, 
and  33  for  needed  clarirication. 
correction,  or  safety-related  changes. 
These  proposals  arise  out  of  the 
phenomenal  growth  of  the  rotorcraft 
industry  and  the  recognition  by  both 
government  and  industry  that  updated 
safety  standards  are  needed.  These 
proposals  attempt  to  recognize  the  need 
for  a  high  level  of  safety  in  the  design 
requirements  for  rotorcraft  while 
removing  or  modifying  existing  rules 
which  invoke  uimecessary  compliance 
burdens. 

DATES:  Comments  must  be  received  on 
or  before  March  26, 1985. 

ADDRESSES:  Comments  related  to  this 
proposal  should  be  mailed  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-204),  Docket  No.  24337;  800 
Independence  Avenue,  SW.. 
Washington.  D.C.  20591,  or  delivered  in 
duplicate  to:  Room  916.  800 
Independence  Avenue,  SW., 
Washington.  DC.  Comments  delivered 
must  be  marked  "Docket  No.  24337." 
Comments  may  be  inspected  in  Room 
916  between  8:30  a.m.  and  4  p.m., 
weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wilbur  F.  Wells,  Regulations  Program 
Management  (ASW-111),  Aircraft 
Certification  Division.  Southwest 
Region.  P.O.  Box  1689.  Fort  Worth. 
Texas  76101,  telephone  number  (817) 
877-2551. 


SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  written  data,  views,  or 
arguments  as  they  may  desire,  including 
comments  relating  to  the  environmental, 
energy,  or  economic  impact  that  might 
result  from  adopting  the  proposals 
contained  in  this  notice. 
Communications  should  identify  the 
regulatory  docket  and  be  submitted  in 
duplicate  to  the  address  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  to  have  the  FAA 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  post  card  on  which 
the  following  statement  is  made: 
"Comments  on  Docket  No.  24337."  The 
post  card  will  be  date/time  stamped, 
and  returned  to  the  commenter. 

For  convenience,  each  proposal  in  this 
notice  is  numbered  separately.  When 
submitting  comments,  please  refer  to 
proposals  by  these  numbers  and  by  the 
section  of  the  FAR  to  which  they  relate. 

Availability  of  This  Notice 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  OfHce 
of  Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue  SW.. 
Washington.  D.C.  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  request  a  copy  of 
Advisory  Circular  No.  11-2,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

On  January  15, 1979,  the  FAA  gave 
notice  of  its  Rotorcraft  Regulatory 
Review  Program  and  invited  all 
interested  persons  to  submit  proposals 
for  consideration  during  its  forthcoming 
Rotorcraft  Regulatory  Review 
Conference.  Notice  79-1  (44  FR  3250. 
January  15, 1979).  In  that  notice,  the 


FAA  announced  that  it  would  prepare  a 
conference  agenda  containing  a 
compilation  of  the  proposals  submitted 
and  other  information  on  the  conference 
arrangements. 

in  Notice  7»-lA  (44  FR  12685;  March 
&  1979),  the  FAA  extended  the  period 
for  submission  of  proposals  relating  to 
Notice  79-1  to  May  31, 1979.  This  action 
was  in  response  to  a  Helicopter 
Association  of  America  (HAA)  letter 
dated  February  12. 1979.  which  stated 
that  they  did  not  have  sufficient 
manpower  to  translate  the  members' 
comments  into  constructive  proposals 
and  justifications  within  the  time 
allotted.  This  action  was  further 
supported  by  a  letter  from  the  United 
Kingdom  Civil  Aviation  Authority 
(CAA)  dated  February  14. 1979.  which 
stated  that  staffing  limitations  prevented 
anything  more  than  a  broad  survey  of 
the  proposals.  They  requested  an 
extension  of  90  days. 

In  light  of  these  comments,  the  FAA 
concluded  that  it  was  in  the  public 
interest  to  encourage  a  thorough  review 
of  the  regulations  and  that  good  cause 
existed  for  extending  the  date  for 
submitting  proposals. 

The  FAA  received  613  proposals  in 
response  to  Notice  79-1,  of  which  569 
were  placed  on  the  conference  agenda. 
The  remaining  44  proposals  were 
excluded  because  they  fell  outside  the 
scope  of  the  review  program  or  for  other 
reasons  outlined  in  Notice  79-1.  A 
separate  printing  of  six  other  proposals 
inadvertently  omitted  from  the 
compilation  was  distributed  at  the 
conference. 

On  October  22, 1979,  the  FAA 
announced  that  the  Rotorcraft 
Regulatory  Review  Conference  would  be 
held  in  New  Orleans,  Louisiana, 
December  10-14. 1979,  and  that  the 
conference  agenda  and  compilation  of 
proposals  were  available  (Notice  79-lB; 
44  FR  60747  October  22, 1979). 

Subsequently,  by  Notice  79-lC  (44  FR 
67136;  November  23, 1979),  the  FAA 
announced  a  change  in  the  agenda  for 
the  Rotorcraft  Regulatory  Review 
Conference  to  divide  the  specialty  areas 
into  three  rather  than  four  separate 
sessions.  Over  155  persons  attended  the 
conference  which  convened  on 
December  10, 1979,  remaining  in  session    , 
until  each  proposal  had  been  discussed. 
A  transcript  of  those  discussions  is  in    * 
Docket  Number  18689.  However,  this 
document  is  only  limited  use  due  to  the 
poor  quality  of  the  transcription. 

On  March  24. 1980.  the  FAA  received 
a  letter  from  the  Helicopter  Association 
of  America  and  the  Aerospace 
Industries  Association  of  America,  Inc.. 
requesting  a  meeting  to  present  material 
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to  the  FAA  to  assure  themselves  that  the 
industry  logic  was  understood  by  the 
Rotorcraft  Regulatory  Review  Team. 
The  FAA  gave  careful  consideration  to 
the  request  and  determined  it  would  be 
in  the  best  interest  of  all  concerned  to 
provide  the  requested  meeting  and  that 
all  interested  persons  should  be 
afforded  the  same  opportunity  to  listen 
to  and  comment  on  the  industry  logic:. 
Accordingly.  Notice  79-lD  (45  FR  43202; 
June  26. 1980)  announced  a  Rotorcraft 
Regulatory  Review  Conference  which 
was  held  August  18-20. 1980,  in 
Washington,  D.C.  A  copy  of  the 
transcript  of  this  meeting  has  been 
placed  in  Docket  Number  18689. 

This  notice  pertains  to  the  rotorcraft 
certification  rules  in  Parts  27  and  29  and 
related  sections  in  Parts  1  and  33.  as 
they  apply  to  powerplant  installation, 
rotor  drive  mechanisms,  combustion 
equipment  and  associated  systems, 
appliiinces.  and  instruments. 

An  appendix  at  the  end  of  this  notice 
includes  a  list  of  conference  proposals 
which  the  FAA  proposes  to  withdraw. 
The  reasons  for  withdrawal  are 
specified  in  the  appendix.  The  proposal 
numbers  in  this  appendix  and  the 
reference  proposals  listed  with  the 
explanatory  notes  in  this  notice  pertain 


to  the  proposal  numbering  assigned  for 
presentation  to  the  Rotorcraft 
Regulatory  Review  Conference  in  New 
Orleans,  Louisiana,  in  1979. 

Preliminary  Economic  Impact 
Evaluation 

A  preliminary  economic  evaluation 
has  been  prepared  to  provide  a  basis  for 
the  fmding  required  by  the  Regulatory 
Flexibility  Act  and  as  directed  by  the 
applicable  requirements  of  section  2  of 
Executive  Order  12291  (46  FR  13193; 
February  19, 1981)  and  by  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979). 

This  evaluation  consists  of  a  detailed 
study  of  each  proposal  in  this  notice  to 
derive  and  correlate  the  potential 
benefits  and  the  potential  costs  to  be 
expected  if  these  proposals  become 
rules. 

This  study  disclosed  that  most  of 
these  proposals  were  found  to  incur 
negligible  benefits  or  costs,  usually 
because  the  proposal  either  reflects 
current  practice  or  it  clarifies,  simplifies, 
or  corrects  existing  rules.  Proposals  in 
this  category  are  listed  in  Table  I  and 
the  basis  for  this  categorization  is 
documented  in  the  Regulatory 


Evaluation  filed  in  the  docket  for  this 
notice. 

A  second  group  of  proposals  listed  in 
Table  II  includes  significant  cost  items 
primarily  as  certification  costs  to  the 
rotorcraft  manufacturers:  however, 
these  proposals  pertain  to  or  provide 
safety  standards  for  optional  equipment 
or  ratings.  No  economic  analysis  has 
been  prepared  for  these  proposals  since 
it  may  be  assumed  that  these  equipment 
items,  installations,  or  ratings  will  only 
be  introduced  into  any  model  rotorcraft 
after  industry-generated  forcasts  show 
that  costs  can  be  offset  by  the  benefits 
to  be  expected.  Notwithstanding  this 
view,  comments  from  the  public  are 
solicited  regarding  both  the  economic 
aspects  and  the  extent  of  qualification 
sugj;i-sto(l  by  these  proposals. 

A  third  group  of  proposals  listed  in 
Table  III  is  identified  as  also  incurring 
significant  potential  costs.  For  these 
proposals,  the  analysis  of  costs  and  of 
the  assumed  benefits  (derived  from 
assumed  safety  improvements  and  a 
corresponding  reduction  in  accidents) 
fails  to  show  that  including  these 
proposals  is  justified.  These  proposals 
are  deferred  for  further  study  and  may 
appear  in  subsequent  notice,  if  justifled 
by  revised  economic  data. 


Table  I 


I  No. 


Regulation  (FAR) 


Subject 


EvakMtian 


1.1 

1.2 

27W1(a) _ 

27.833 

27.BS9(c)l>inj(m).. 

27.901(c) 

27.903(a),  (b) 


27.923(c),  (d),  Q).. 

27.927(b) 

27.964 

27.955 


27.961  ....„ 

27.963(b),  (f). 

27.960 

27.971 

27.975 

27.901 

27.993(0 

27  907 

27.900 „, 

27.1011 

27.1019 

271027 

27.1041 

27.1045 


27.1001 

27.1003 

27.1141 

27.1143 

27,1163 

27.1180 

27.1193(t).. 


27  1305(1).  (m).(q).(»). 

27.1337 

27  1521(9).  (h) 

27.1549(e) 

29.45(C) _ 

29.361(a),  (b) 

29.549(e) 


29.90l(bK2).  (b)(6) 

29.903(a).  (b)(2).  (cM3) 

29.90e(a).  (C) 

29923(a)  thru  (h).  (k)(1).... 

29927(c),  (d).(0 

29.954 „... 


30-Minute  rating.. 
Defiralion 


Oaiign  Torque  UmMaliona.- 

Combustion  healer* 

Combustion  heater* _. 

Powerplant  installation _ 

Powerplant  cooling  Ian* . 

Drive  system  teet* 

Onw*  systems . 


Fuel  system  lightning  protection.. 

Fuel  flow  raQuramertts 

Fuel  system  hot  weather  tests  ~> 

Fuel  tank  safety 

Fuel  expenaion  space 

Fuel  tank  sump.. 


FusI  tank  vent  arrangement 

Fuel  pump 

Fuel  system  Nnea  and  Mlliiys ..»..»». 

Fuel  strainer _ 

Fuel  system  drains 

Engine  oil  systems ..»»««««......„^ 

Oil  sftiner  contamination  Indtealor .. 
Transmiasion  oil  systems .~ ~... 


cooling .. 
Powarplani  cooling.. 
Englna  Induction  system.. 


Engww  ice  sr<d  srww  protection... 

Powerplant  valves 

Engirte  control* - 

Powerplant  acc««eorte* 

Flammable  fluid  shutod  vaivs* 

Coviling  retention 

Powerplant  tr^strumonts „„.... 

Magnetic  ctup  detectors 

PowerplaiTt  Umrtations 

Powerplant  nstrumem  maiWrtg*.. 

Powerplant  instrument  error 

Design  torque  hmitatioris _ 

Fusetag*  structural  loads 

Howaiplant  instaiiaiion „. 

Powerplam  IrolaMation 

Powerplant  cooling  (ana 

Onve  system  tests.. 
Drive  system  tests.. 


Definition. 
Currertt  pracHoe. 
Current  practice. 
Cwrant  prackoe. 
Currerit  prackce. 
Negkgfele  Costs. 
Negligible  Costs. 
Ctsnlication 
Current  practice. 
Ctfrant  practice. 
Current  practice. 
Currant  pracSce. 


Negligible  costs. 
Current  practice. 
Current  practice. 
Negligible  ooets 
Current  practice. 
Current  practice. 
Ctwilication. 


Fuel  system  Itghtning  protection.. 


Current  practoa. 
Current  piacti&a. 
Clanftcation 
Negkglble  savingB. 
Negligible  savings. 
Current  practice. 
Clanficaaon. 
Neglig<)le  savings. 
Current  pracsca. 
Current  Practice 
Negkgitile  savings. 
Neglig<)le  costs. 
Clanlication 
Current  practice 
Clanfication 
Negkgi)!*  costs 
Ctarilicatioa 


Clarification. 
Negigtile  coets. 
CtwtfcaSon. 
Clarikcaaon. 
Currant  practice 
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1      1 

Table  1— Continued 

ROpOMlNB. 

nigftlion  (FAR) 

SubiKt 

Evikiakan 

3-4»    

MKK 

»-«• 

MM1                 

FtMri  ■wM^m  Fwn  mmmtt^  t^rti 

Cwrant  praclic* 
Clwiticakon 

3-SO 

MMa^,  H 

Fi^lM*MMy 

3-51      

29.«I7(I) 

3-» 

MMB 

Nagliglbl*  Mvings. 
No  oom. 

3-«3 

9BA71 

Fu«l  twill  um%t                   

3-54 

M*7^ 

3-55 

Maoi 

1.M 

Mfon 

Nagigtil*  costs 

3-57 

2BJ87 

29.999 

Minn 

3-5».       .       .„ 

Cmram  practica. 

3-ao 

x^t 

9aioia(«)          

Oil  ttmnar  mntarnnatinn  infliriinf 

Nagtgtt*  ■•*<gi. 
Curan)  pfacbc*. 
CttfifiCAtion 

3-» 

J9  1037                                         , 

V«? 

3*^0*1                                              . 

3.M 

M10O                 

rnanrnianl  mnhnn 

3-«7 

soinon 

Cunani  practice. 

3-m 

M1141 

rpaiptMii  vsMn 

xjta 

»fi4a 

E"0P*   QOfttTQlf 

3-70 

»"'»                                         ,, 

run 

M<'«1 

DaMkon 

1.T9 

29  liaO)^,  (I) 

PtamrrytMa  fh,^  V^/lnM* 

Cunant  practKa 
Cwiant  pfacioa. 
NagigMaceata 
Nsgkgibl*  oottt. 

3-7a 

7B1ia9)f)              

1.7* 

29 130S(aM4).  m^n  W<20)i  WCD.  W<23).... 
29.1337M _ _.   ..      

--     -    ■     I  ^^   ?:    ^ 

3-75 

M«qnt1*r  r^ff  i<i^;iniy    

3-78 

Ml«9t(l),(g| 

3-77 

70  «<Ua(a) 

3-78 

29.1SS7(c) _ 

Mutiinji  tnt  ptarvili 

NsQHgibto  costs. 

Table  II.— Phoposals  for  Optional  Ratings 
OR  Equipment 


'JRT 

(Ksr 

Subtaci 

3-3. 

27  87JaX2), 
(aK3).  (t* 

Continuoua  OEI  Ponnr. 

3-9 

27  923W).  (•). 
(0.00 

CoMinuoua  OEI  Poniiar. 

3-14 

27  983<g) 

Catiin  Fual  T«*a. 

3-38. 

27  1521  (i)...- 

Conlinuoua  OEI  Powar. 

3-39 

29.67(a)(2). 
(«K3).(b). 

Contniioua  OEI  PotMT. 

3-4S 

29923<kK2) 

Conlinuoua  OEI  Powar. 

3-59 

TBiom  , 

Fual  JMlwofwig  Sydam. 
Car«njouaO€l  Poanr. 

3-85 

29.t04SM(4|. 

(e). 

3-88 

2M047(«)_ 

Continuous  OEI  Po<Mr. 

3-78 

29.1521W_        ._ 

Contrwous  OEI  Po««r. 

3-79 

3a7(c). 

C^ontmuoua  OEI  Polar. 

3-80 

3a87« 

Contnuous  OEI  Powar. 

The  appearance  of  a  proposal  number 
in  both  Table  I  and  Table  II  indicates 
some  aspects  of  the  proposal  exists  in 
either  category. 

Table  IW.— Proposals  Deferred  for 
Further  Economic  Study 


103 

284 

303 

318 

358..-.. 


RaguWian 
f*R) 


27  8B4.._ 
29803... 
29.927... 

29.964... 
29.1306. 


Sub^act 


FualC««( 
Engm  Rotor  ( 
OraiTOTig  amch  Taal 
Fuat  Caa  Craaharantimaaa 
Engna  Faiwa  Warning. 


'  For  TaUa  m  arty,  propoaal  numbanng  sgraaa  m8« 

baring  aswgnsil  to  Itia  proposal  as  prasaniad  to  Vw 
Olaana  Rotorcratl  Raguialory  Reviaw.  Oacambar  1079. 


Trade  Impact 

Since  certiHcation  rules  are  applicable 
to  both  foreign  and  domestic 
manufacturing  selling  in  the  U.S.,  there 
will  be  no  competitive  advantage  to 
either.  Because  of  the  large  U.S.  market, 
foreign  manufacturers  are  likely  to 


certificate  their  rotorcraft  to  U.S.  rules 
and  because  of  the  negligible  cost  of  the 
proposals,  U.S.  manufacturers  will  not 
be  at  a  disadvantage  in  foreign  markets. 

Regulatory  Flexibility  Analysis 

The  FAA  has  determined  that  under 
the  criteria  of  the  Regulatory  Flexibihty 
Act  (RFA)  the  proposed  rule,  at 
promulgation,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  FAA  estimates  that  there  will  be 
six  new  helicopters  certificated  by  the 
year  2000.  Of  these,  one  is  expected  to 
be  certificated  by  one  of  Hve  small  (less 
than  1.500  employees)  Rrmt.  Since  the 
FAA's  criterion  for  a  substantial  number 
of  small  entities  is  at  least  11,  it  is 
apparent  that  a  substantial  number  of 
small  entities  will  not  be  impacted.  In 
addition  the  FAA  expects  the  economic 
impact  to  be  negligible. 

List  of  Subjects 

14  CFR  Part  1 

Airmen,  Flights,  Balloons,  Parachutes, 
Aircraft  pilots.  Pilots,  Transportation, 
Agreements,  Kites,  Air  safety,  Safety. 
Aviation  safety.  Air  transportation.  Air 
carriers.  Aircraft,  Airports,  Airplanes, 
Helicopters,  Rotorcraft,  Heliports. 

14  CFR  Part  27 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  Tires,  Rotorcraft. 

14  CFR  Part  29 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  Rotorcraft. 


14  CFR  Part  33 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety.  Safety. 

The  Proposed  Amendments 

Accordingly,  it  is  proposed  to  amend 
Parts  1,  27,  29,  and  33  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  1.  27. 
29.  and  33)  as  follows: 

PART  1— DEFINITIONS  AND 
ABBREVIATIONS 

3-1.  By  amending  (  1.1  by  adding  the 
definition  of  "Rated  continuous  OEI 
power,"  after  the  definition  of  "Public 
aircraft,"  and  by  revising  the  deHnitions 
of  "Rated  '30-minute  power'  "  and 
"Rated  '2V^-minute  power' "  to  read  as 
follows: 


51.1 


"Rated  continuous  OEI  power,"  with 
respect  to  rotorcraft  turbine  engines, 
means  the  approved  brake  horsepower 
developed  under  static  conditions  at 
specified  altitudes  and  temperatures 
within  the  operating  limitations 
established  for  the  engine  under  Part  33, 
and  limited  in  use  to  the  time  required  to 
complete  the  flight  after  the  failure  of 
one  engine  of  a  multiengine  rotorcraft 
*        *        •        •        • 

"Rated  30-minute  OEI  power."  with 
respect  to  rotorcraft  turbine  engines, 
means  the  approved  brake  horsepower 
developed  under  statis  conditions  at 
specified  altitudes  and  temperatures 
within  the  operating  limitations 
established  for  the  engine  under  Part  33 
and  limited  in  use  to  a  period  of  not 
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more  than  30  minutes  after  the  failure  of 
one  engine  of  a  multiengine  rotorcraft. 
•Rated  2V^-minute  OEI  power,"  with 
respect  to  rotorcraft  turbine  engines, 
means  the  approved  brake  horsepower 
developed  under  static  conditions  at 
specified  altitudes  and  temperatures 
within  the  operating  limitations 
established  for  the  engine  under  Part  33, 
and  limited  in  use  to  a  period  of  not 
more  than  2V^  minutes  after  the  failure 
of  one  engine  of  a  multiengine  rotorcraft 

Expiaoatkni:  This  proposal  will 
accomplish  three  objectives  as  follows: 

(a)  A  definition  of  a  new  continuous 
one-engine-inoperative  (OEI)  power 
rating  is  added.  TTiis  definition  is 
needed  to  recognize  and  facilitate  the 
use  of  this  new  rating.  See  the 
explanation  for  revirad  §  27.67. 

(b)  The  existing  definitions  of  "2V4- 
minute  power"  and  "30-minute  power" 
should  be  revised  to  read  "2*A-minute 
OEI  power"  and  "30-minute  OEI  power" 
in  order  to  make  these  definitions 
consistent  with  the  new  continuous  OEI 
power  definition  and  to  more  closely 
relate  the  name  of  these  power  ratings 
with  their  intended  usage:  i.e.,  with  one 
engine  inoperative.  Conference  Proposal 
No.  3  suggested  that  the  title  of  the  new 
(proposed)  continuous  OEI  rating  be 
"intermediate  contingency."  "Hiis  was 
rejected  in  favor  of  "continuous  OEI"  to 
clarify  both  the  time  frame  (continuous) 
and  the  usage  (OEI)  for  this  rating,  as 
well  as  to  parallel  the  nomenclature 
used  in  existing  OEI  ratings. 

(c)  The  conditions  for  establishing  the 
2%-minute  OEI  power  and  the  30-minute 
OEI  power  are  revised  by  this  proposal 
to  eliminate  terms  such  as  "maximum" 
for  horsepower  and  rotation  speed.  This 
change  is  needed  to  recognize  the 
concept  thai  "maximum"  and  "rated" 
horsepower,  rotation  speed,  etc..  need 
not  be  identical. 

In  addition  a  phrase  would  be  added 
to  the  definition  of  "Rated  2Va-minute 
power"  and  "Rated  30-minute  power"  to 
state  clearly  the  operational  limit  on  the 
use  of  these  ratings,  i.e.,  after  failure  of 
one  engine  of  a  multiengine  rotorcraft. 
This  change  is  needed  to  avoid  the 
misconception  that  these  ratings  can  be 
used  anytime  the  operator  desires.  This 
unlimited  usage  could  be  unsafe  since 
the  qualification  program  for  these 
ratings  is  limited  to  a  degree  associated 
with  the  very  low  frequency  of 
occurrence  of  actual  engine  failure  on  a 
multiengine  rotorcraft. 

Ref:  Proposals  2,  3,  14, 15.  95. 96, 187. 
168,  169,  288,  292,  296.  331,  332.  333.  334. 
335,  336.  394.  395.  414.  415,  4ia  and  420; 
Committee  11. 


3-2.  By  amending  $  1.2  by  adding  the  «. 
definition  of  "OEI"  after  the  definition  of 
"NOPT"  as  follows: 

§1.2    AbbrwflatlofwandayMbols. 

"OEI"  means  one  engine  inoperative. 
***** 

Explanalkw:  The  term  "OEI,"  meaning 
one  engine  inoperative,  has  become 
widespread  in  the  aircraft  industry  to 
designate  the  operational  situation 
involving  failure  of  an  engine  on  a 
multiengine  rotorcraft  This  proposal 
merely  adopts  standard  industry 
terminology  for  this  condition. 

Ref:  Proposals  2.  3, 14. 15,  95,  96, 167, 
168, 169,  286.  292.  296.  331,  332,  333.  334, 
335,  336,  394.  395,  414, 415.  419.  and  420: 
Committee  IL 

PART  27— AIRWORTHINESS 
STANDARDS;  NORHAL  CATEGORY 
ROTORCRAFT 

3-3.  By  amending  %  27.65  by  revising 
paragraph  (b)  and  removing  paragraph 
(c)  to  read  as  fbllovys: 

927.67    Canb:OfW«ngln*lnop«rativ«. 
***** 

(b)  The  critical  engine  inoperative  and 
the  remaining  engines  at  either — 

(1)  Maximum  continuous  power  and. 
for  helicopters  for  which  certification  for 
the  use  of  30-minute  OEI  power  is 
requested,  at  30-minute  OEI  powen  or 

(2)  Continous  OEI  power  for 
helicopters  for  which  certification  for 
the  use  of  continuous  0£1  power  is 
requested. 

Explanation:  This  proposal  is  one  of  a 
series  of  revisions  to  Parts  1,  27,  29,  and 
33  in  response  to  industry  needs 
expressed  in  numerous  proposals 
submitted  for  consideration  at  the 
Rotorcraft  Regulatory  Review 
Conference.  Notwithstanding  some 
detail  deviations,  these  proposals 
generally  were  directed  at  creating  a 
new  continuous  one-engine-inoperative 
(OEI)  rotorcraft  power  rating.  Under  this 
concept,  rotorcraft  could  be  certificated 
with  a  continuous  OEI  rating  instead  of 
the  current  30-minute  OEI  rating.  As 
with  the  30-minute  OEI  rating,  the 
continuous  OEI  rating  would  be  eligible 
for  use  only  in  the  event  of  an  engine 
failure,  but  not  time  limited,  as  is  the 
case  for  the  30-minu»e  OEI  rating. 
Originally,  the  30-minute  rating  was 
adequate  for  the  relatively  short  route 
structure  of  first  generation  helicopter 
air  carrier  service.  Industry  needs  for 
the  new  "continuous  OEI  rating"  were 
generated  primarily  by  the  extensive 
operation  of  helicopters  serving  the 
distant  offshore  petroleum  drilling  and 
servicing  activities.  Many,  if  not  most  of 


these  activities  involved  dispatching 
helicoptera  on  route  structures  which 
precluded  a  planned  landing  within  30 
minutes  in  the  event  of  an  engine  failure. 
This  situation  has  been  addressed  by 
the  European  helicopter  industry  by 
creating  a  rating  essentially  identical  to 
this  proposed  continuous  OEI  rating 
except  that  it  was  identified  as  an 
"intermediate  contingency"  rating. 
Without  a  similar  rating,  FAA-approved 
helicopters  will  suffer  a  distinct 
economic  disadvantage. 

Representations  from  the  industry 
have  been  made  that  this  continuous 
OEI  rating  could  be  established  at  a 
higher  power  than  available  from 
normal  maximum  continuous  ratings 
(but  less  than  the  power  associated  with 
the  30-minute  OEI  rating)  without 
adversely  affecting  safety,  lliis  concept 
is  contingent  on  the  special  testing 
outlined  in  these  proposals  and  tlw 
limitatioos  on  tbe  use  of  this  rating.  As 
with  the  30-minute  OEI  rating,  the  use  of 
continuous  OEI  power  would  be  limited 
to  the  duration  and  frequency  of 
occurrence  associated  with  continued 
safe  flight  to  its  destination  after  failure 
of  one  engine  on  multiengine  rotorcraft. 

Conference  attendees  from  all  phases 
of  rotorcraft-relafed  activities  agree  with 
the  concept  of  a  continuous  OEI  rating. 
However,  one  conferee  questioned  the 
feasibility  of  devising  adequate 
powerplant  instrument  markings  to 
reflect  the  various  ratings.  This 
comment  was,  in  part  the  primary 
reason  for  the  FAA's  decision  to  limit 
use  of  the  OEI  ratings  to  the  30-minute 
OEI  rating  or  the  continuous  OEI  rating, 
hut  not  both,  plus  the  2%-minute  rating, 
if  requested,  on  any  model  rotorcraft. 

In  addition,  this  proposal  would  revise 
the  existing  term  "30-minute  power"  to 
"30-minute  OEI  power"  to  agree  with  the 
revision  to  the  term  proposed  for  §  1.1. 
See  the  explanation  and  proposals  for 
§1.1. 

Ref:  Proposals  2,  3. 14. 15. 95.  96,  97, 
167, 168, 169,  288,  291.  292,  296,  331.  332. 
333.  334.  335.  336,  394,  395,  399,  414.  415. 
419,  and  420;  Committee  II. 

3-4.  By  revising  §  27.361  to  read  as 
follows: 

§  27J61    Engha  torqiM. 

(a)  For  turbine  engines,  the  limit 
torque  may  not  be  less  than  the  highest 
of— 

(1)  The  mean  torque  for  maximum 
continuous  power  multiplied  by  1.25; 

(2)  The  torque  required  by  §  27.923; 

(3)  The  torque  required  by  §  27.927; 

(4)  The  torque  imposed  by  sudden 
engine  stoppage  due  to  malfunction  or 
structural  failure  (such  as  compressor 
jamming):  or 
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(5)  The  torque  imposd  by  power 
excursions  associated  with  fuel  control 
malfunction,  and  by  inadvertent  or 
abnormal  control  motions  to  be 
expected  in  service. 

(b)  For  reciprocating  engines,  the  limit 
torque  may  not  be  less  than  the  mean 
torque  for  maximum  continuous  power 
multiplied  by — 

(1)  1.33,  for  engines  with  five  or  more 
cylinders;  and 

(2)  Two,  three,  and  four,  for  engines 
with  four,  three,  and  two  cylinders, 
respectively. 

Explanation:  Conference  discussions 
suggest  that  the  current  definition  for 
limit  torque  for  turbine  engines  may  not 
be  adequate  since  the  maximum 
installed  engine  torque  to  be  expected  in 
service  may  be  considerably  higher  than 
the  torque  for  maximum  continuous 
power  multiplied  by  1.25.  This  proposal 
would  set  forth  additional  criteria  to 
ensure  that  the  critical  torque  value  is 
considered. 

Raf:  Proposal  48;  Committee  L 

3-5.  By  adding  a  new  S  27.833  to  read 
as  follows: 


S27J33 

Each  combustion  heater  must  be 
approved. 

Explanation:  This  proposal  relocates  a 
requirement  in  S  27.B59(c]  which 
pertains  to  heater  approval  and 
establishes  it  as  new  {  27.833.  it  is 
further  generalized  to  make  it  applicable 
to  all  combustion  heaters  by  deleting  the 
words  "gasoline-operated."  Both  these 
actions  and  the  following  proposals  for 
changing  §  27.859  are  in  response  to  an 
industry  proposal  to  upgrade  the 
combustion  heaters  standards  in  Part  27 
to  agree  with  combustion  heater 
standards  in  Part  29. 

Ref:  Proposal  87  as  revised  by 
alternate  proposal  from  HAA/AIA; 
Committee  1. 

3-6.  By  amending  S  27.859  by  revising 
paragraph  (c)  and  by  adding  new 
paragraphs  (d)  through  (k)  to  read  as 
follows: 

9  27.8M    HaatinQ  systama. 

•        •        *         *         * 

(c)  Combustion  beater  fire  protection. 
Except  for  heaters  which  incorporate 
designs  to  prevent  hazards  in  the  event 
of  fuel  leakage  in  the  heater  fuel  system, 
fire  within  the  ventilating  air  passage,  or 
any  other  heater  malfunction,  each 
heater  zone  must  incorporate  the  fire 
protection  features  of  the  applicable 
requiremenU  of  iS  27.1183,  27.1185. 
27.1189,  27.1191,  and  be  provided  with— 

(1)  Approved,  quick-acting  fire 
detectors  in  numbers  and  locations 


ensuring  prompt  detection  of  fire  in  the 
heater  region. 

(2)  Fire  extinguisher  systems  that 
provide  at  least  one  adequate  discharge 
to  all  areas  of  the  heater  region. 

(3)  Complete  drainage  of  each  part  of 
each  zone  to  minimize  the  hazards 
resulting  from  failure  or  malfunction  of 
any  component  containing  flammable 
fluids.  The  drainage  means  must  be — 

(i)  Effective  under  conditions 
expected  to  prevail  when  drainage  is 
needed;  and 

(ii)  Arranged  so  that  no  discharged 
fluid  will  cause  an  additional  fire 
hazard. 

(4)  Ventilation,  arranged  so  that  no 
discharged  vapors  will  cause  an 
additional  fire  hazard. 

(d)  Ventilating  air  ducts.  Each 
ventilating  air  duct  passing  through  any 
heater  region  must  be  fireproof. 

(1)  Unless  isolation  is  provided  by 
fireproof  valves  or  by  equally  effective 
means,  the  ventilating  air  duct 
downstream  of  each  heater  must  be 
fireproof  for  a  distance  great  enough  to 
ensure  that  any  fire  originating  in  the 
heater  can  be  contained  in  the  duct. 

(2)  Each  part  of  any  ventilating  duct 
passing  through  any  region  having  a 
flammble  fiuid  system  must  be  so 
constructed  or  isolated  from  that  system 
that  the  malfunctioning  of  any 
component  of  that  system  cannot 
introudce  flammable  fluids  or  vapors 
into  the  ventilating  airstream. 

(e)  Combustion  air  ducts.  Each 
combustion  air  duct  must  be  fireproof 
for  a  distance  great  enough  to  prevent 
damage  from  backfiring  or  reverse  flame 
propagation. 

(1)  No  combustion  air  duct  may 
connect  with  the  ventilating  airstream 
unless  flames  from  backfires  or  reverse 
burning  cannot  enter  the  ventilating 
airstream  under  any  operating 
condition,  including  reverse  flow  or 
malfunction  of  the  heater  or  its 
associated  components. 

(2)  No  combustion  air  duct  may 
restrict  the  prompt  relief  of  any  backfire 
that,  if  so  restricted,  could  cause  heater 
failure. 

(f)  Heater  control:  General.  There 
must  be  means  to  prevent  the  hazardous 
accumulation  of  water  or  ice  on  or  in 
any  heater  control  component,  control 
system  tubing,  or  safety  control. 

(g)  Heater  safety  controls.  For  each 
combustion  heater,  safety  control  means 
must  be  provided  as  follows: 

(1)  Means  independent  of  the 
components  provided  for  the  normal 
continuous  control  of  air  temperature, 
airflow,  and  fuel  flow  must  be  provided 
for  each  heater  to  automatically  shut  off 
the  ignition  and  fuel  supply  of  that 


heater  at  a  point  remote  from  that  heater 
when  any  of  the  following  occurs: 

(i)  The  heat  exchanger  temperature 
exceeds  safe  limits. 

(ii)  The  ventilating  air  temperature 
exceeds  safe  limits. 

(iii)  The  combustion  airflow  becomes 
inadequate  for  safe  operation. 

(iv)  The  ventilating  airflow  becomes 
inadequate  for  safe  operation. 

(2)  The  means  of  complying  with 
paragraph  (g)(1)  of  this  section  for  any 
individual  heater  must — 

(i)  Be  independent  of  components 
serving  any  other  heater,  the  heat  output 
of  which  is  essential  for  safe  operation; 
and 

(ii)  Keep  the  heater  oif  until  restarted 
by  the  crew. 

(3)  There  must  be  means  to  warn  the 
crew  when  any  heater,  the  heat  output 
of  which  is  essential  for  safe  operation, 
has  been  shut  off  by  the  automatic 
means  prescribed  in  paragraph  (g)(1)  of 
this  section. 

(h)  Air  intakes.  Each  combustion  and 
ventilating  air  intake  must  be  located  so 
that  no  flammable  fluids  or  vapors  can 
enter  the  heater  system — 

(1)  During  normal  operation;  or 

(2)  As  a  result  of  the  malfimction  of 
any  other  component. 

(i)  Heater  exhaust.  Each  heater 
exhaust  system  must  meet  the 
requirements  of  S9  27.1121  and  27.1123. 

(1)  Each  exhaust  shroud  must  be 
sealed  so  that  no  flammable  fluids  or 
hazardous  quantities  of  vapors  can 
reach  the  exhaust  systems  through 
joints. 

(2)  No  exhaust  system  may  restrict  the 
prompt  relief  of  any  backfire  that,  if  so 
restricted,  could  cause  heater  failure. 

(j)  Heater  fuel  systems.  Each  heater 
fuel  system  must  meet  the  powerplant 
fuel  system  requirements  affecting  safe 
heater  operation.  Each  heater  fuel 
system  component  in  the  ventilating 
airstream  must  be  protected  by  shrouds 
so  that  no  leakage  from  those 
components  can  enter  the  ventilating 
airstream. 

(k)  Drains.  There  must  be  means  for 
safe  drainage  of  any  fuel  that  might 
accumulate  in  the  combustion  chamber 
or  the  heat  exchanger. 

(1)  Each  part  of  any  drain  that 
operates  at  high  temperatures  must  be 
protected  in  the  same  manner  as  heater 
exhausts. 

(2)  Each  drain  must  be  protected 
against  hazardous  ice  accumulation 
under  any  operating  condition. 

Explanation:  An  industry  proposal  to 
expand  the  Part  27  combustion  heater 
installation  safety  requirements  to  be 
equivalent  in  all  respects  to  those 
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prescribed  by  Part  29  was  discussed 
with  complete  agreement  at  the  New 
Orleans  conference.  TTiis  included 
requirements  for  new  systems  such  as 
fire  detectors  and  fire  extinguishers  not 
previously  deemed  necessary  for  light 
rotorcraft.  However,  actual  practice  has 
t)een  to  incorporate  into  the  heater  unit 
itself  certain  design  features,  such  as 
fuel  line  shrouds  and  explosive 
containment.  In  effect,  this  will  exempt 
the  heater  installation  from  extensive 
fire  protection  features,  including  the 
fire  detector  and  the  fire  extinguisher 
requirements.  It  is  realistic  to  assume 
that  future  combustion  heater 
installation  design  practice  will  follow 
this  convention,  thus  the  burden  of  the 
new  detector  and  extinguisher 
requirements  in  this  proposal  will  be 
minimal  to  nonexistent.  However,  to 
assure  that  new  and  innovative 
combustion  heater  designs  incorporate 
adequate  safety,  this  proposal  presents 
expanded  safety  requirements  which 
agree,  in  most  respects,  with  Part  29.  in 
accordance  with  the  industry  proposal. 

Ref:  Proposal  87;  Committee  I. 

3-7.  By  amending  J  27.901  by  revising 
paragraph  (b)(1);  by  removing  the  word 
"and"  after  the  semicolon  in  (b)(2);  by 
removing  the  period  in  (b)(3)  and 
inserting  a  semicolon  in  its  place;  by 
removing  the  period  in  (b)(4)  and 
inserting  ";  and"  in  its  place;  and  by 
adding  a  new  paragraph  (b)(5)  to  read  as 
follows: 

§  27.901    Inatallation. 

•  *  *  *  « 

(b)  *  •  • 

(1)  Each  component  of  the  installation 
must  be  constructed,  arranged,  and 
installed  to  ensure  its  continued  safe 
operation  between  normal  inspections 
or  overhauls  for  the  range  of 
temperature  and  altitude  for  which 
approval  is  requested: 

*  •         •        *        • 

(5)  Design  precautions  shall  be  taken 
to  minimize  the  possibility  of  incorrect 
assembly  of  components  and  equipment 
essential  to  safe  operation  of  the 
rotorcraft.  except  where  operation  with 
the  incorrect  assembly  can  be  shown  to 
be  extremely  improbable. 

•  •        *        •        *     < 

Explanation:  This  proposal  would 
revise  $  27.901(b)(1)  to  include  effects  of 
temperature  extremes  and  high  altitude 
into  the  qualification  program.  Various 
commenfers  at  the  Regulatory  Review 
Conference  indicated  comphance  with 
this  proposal  was  obtained  within  the 
framework  of  existing  rules.  TSO 
requirements,  and  in  some  cases, 
function  and  reliability  testing. 
However,  the  proposal  would  provide  a 


basis  for  organized  and  consistent 
application  of  environmental 
qualification  aspects.  New  §  27.901(b)(5) 
would  require  design  features  to 
minimize  incorrect  assembly  of  items 
such  as  fluid  system  check  valves, 
control  components,  fasteners,  etc.,  if 
incorrect  assembly  could  be  hazardous 
to  future  operation.  Typically,  these 
design  features  would  involve 
asymmetric  end  fittings  on  components 
and  wiring,  unequal  lengths  of  control 
rods,  color  coding,  etc.  Assemblies, 
which,  if  incorrectly  installed,  would 
preclude  elementary  operation  of  the 
rotorcraft,  should  not  require  special 
design  precautions.  An  exclusionary 
phrase  is  included  to  recognize  this 
concept. 

Ref:  Proposals  93.  278.  and  279; 
Committee  II. 

3-8.  By  amending  §  27.903  by  revising 
paragraphs  (a),  (b).  and  (b)(3)  and  by 
adding  new  paragraph  (b)(4)  to  read  as 
follows: 

§27.903    Engmat. 

(a)  Engine  type  certification.  Each 
engine  must  have  an  approved  type 
certificate.  Reciprocating  engines  for  u|e 
in  helicopters  must  be  qualified  in 
accordance  with  S  33.49(d)  or  be 
otherwise  approved  for  the  intended 
usage. 

(b)  Engine  or  drive  system  cooling  fan 
blade  protection.  If  an  engine  or  rotor 
drive  system  cooling  fan  is  installed, 
there  must  be  a  means  to  protect  the 
rotorcraft  and  allow  a  safe  landing  if  a 
fan  blade  fails.  This  must  be  shown  by  s 
showing  that:  .' 

(1)  •  •  • 

(2)  •  *  • 

(3)  Each  fan  blade  can  withstand  an 
ultimate  load  of  1.5  times  the  centrifugal 
force  resulting  from  operation  limited  by 
the  following: 

(i)  For  fans  driven  directly  by  the 
engine — 

(A)  The  terminal  engine  r.p.m.  under 
uncontrolled  conditions;  or 

(B)  An  overspeed  limiting  device, 
(ii)  For  fans  driven  by  the  rotor  drive 

system,  the  maximum  rotor  drive  system 
rotational  speed  to  be  expected  in 
service,  including  transients. 

(4)  Unless  a  fatigue  evaluation  under 
S  27.571  is  conducted,  it  must  be  shown 
that  cooling  fan  blades  are  not  operating 
at  resonant  conditions  within  the 
operating  limits  of  the  rotorcraft. 

Explanation:  Section  33.49(d)  of  Part 
33  sets  forth  a  special  test  program 
required  for  reciprocating  engines  to 
make  them  eligible  for  use  in 
helicopters.  This  requirement  should  be 
added  to  Part  27  to  ensure  that 
reciprocating  engines  used  in  helicoptefv 


are  properly  qualified.  The  first  part  of 
this  proposal  would  accomplish  this. 

The  safety  standards  for  engine 
cooling  fans  would  be  revised  to  include 
rotor  drive  system  cooling  fans  in  order 
to  ensure  that  these  fans  are  properly 
qualified,  since  current  Part  27  does  not 
include  qualification  standards  for  these 
fans.  A  separate  overspeed  test  is 
included  for  rotor  drive  system  cooling 
fans  since  the  overspeed  conditions 
applicable  to  these  fans  may  be 
different  from  those  applicable  to  engine 
driven  fans.  Since  cooling  fans  may  be 
subjected  to  vibratory  loads  and  fan 
failures  from  these  loads  have  occurred, 
a  new  paragraph  is  added  to  assure 
consideration  of  this  aspect. 

Ref:  Proposal  94;  Committee  II. 

3-9.  By  amending  S  27.923  by  revising 
paragraphs  (c).  (d).  (e).  and  (j)  and  by 
adding  new  paragraph  (k)  to  read  as 
follows: 


§27.923    Rotor  drtva  aystam  and 
macttanism  lasts. 


(c)  A  60-hoar  part  of  the  test 
prescribed  in  paragraph  (b)  of  this 
section  must  be  nm  at  not  less  than 
maximum  continuous  torque  and  the 
maximum  speed  for  use  with  maximum 
continuous  torque.  In  this  test  the  main 
rotor  controls  must  be  set  in  the  position 
that  will  give  maximum  longitudinal 
cyclic  pitch  change  to  simulate  forward 
flight  The  auxiliary  rotor  controls  must 
be  in  the  position  for  normal  operation 
under  the  conditions  of  the  test 

(d)  A  30-hour  or,  for  rotorcraft  for 
which  the  use  of  either  30-minute  OEI 
power  or  continuous  OEI  power  is 
requested,  a  25-hour  part  of  the  test 
prescribed  in  paragraph  fb]  of  this 
section  must  be  run  at  not  less  than  75 
percent  of  the  maximum  continuous 
torque  and  the  minimum  speed  for  use 
with  75  percent  of  maximum  continuous 
torque.  The  main  and  auxiliary  rotor 
controls  must  be  in  the  position  for 
normal  operation  under  the  conditions 
of  the  test 

(e)  A  10-hour  part  of  the  test 
prescribed  in  paragraph  (b)  of  this 
section  must  be  run  at  not  less  than 
takeoff  torque  and  the  maximum  speed 
for  use  with  takeoff  torque.  The  main 
and  auxiliary  rotor  controls  must  be  in 
the  normal  position  for  vertical  ascent 
For  multiengine  helicopters  for  which 
the  use  of  2 ^-minute  OEI  power  is 
requested,  12  runs  during  the  10-hour 
test  must  be  conducted  as  follows: 

(1)  Each  run  must  consist  of  at  least 
one  period  of  2V4  minutes  with  takeoff 
torque  and  the  maximum  speed  for  use 
with  takeoff  torque  on  all  engines. 
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(2)  Each  run  must  consist  of  at  least 
one  period  for  each  engine  in  sequence, 
during  which  that  engine  simulates  a 
power  failure  and  the  remaining  engines 
are  run  at  2l>^-minute  OEI  torque  and  the 
maximum  speed  for  use  with  2V^-minute 
OEI  torque  for  2  Mi  minutes. 
***** 

(j)  For  multiengine  rotorcraft  for  which 
the  use  of  30-minute  O^l  power  is 
requested,  five  runs  :i      t  be  made  at  30- 
minute  OEI  torque  and  the  maximum 
speed  for  use  with  30-minute  OEI  torque, 
in  which  each  engine,  in  sequence,  is 
made  inoperative  and  the  remaining 
engine(s)  is  run  for  a  30-minute  period. 

(k)  For  multiengine  rotorcraft  for 
which  the  use  of  continuous  OEI  power 
is  requested,  five  nuis  must  be  made  at 
continuous  OEI  torque  and  the 
maximum  speed  for  use  with  continuous 
OEI  torque  in  which  each  engine,  in 
sequence,  is  made  inoperative  and  the 
remaining  engine(s)  is  run  for  a  1-hour 
period. 

Explanation:  This  rule  was  revised  by 
Amendment  27-12.  effective  May  2, 1977 
(42  FR  15034:  March  17. 1977).  to  include 
tests  for  "30-minute"  power  and  "2V4- 
minute"  power.  However,  the  degree  of 
added  testing  was  minimal  and  intended 
to  be  basically  a  demonstration  that  the 
rotor  drive  system  could  absorb  the 
torque  of  engines  operating  at  2V&- 
minute  and  30-minute  OEI  power.  This 
was  justified  in  the  preamble  of  that 
amendment  on  the  basis  that  these 
ratings  were  not  incorporated  into  the 
performance  standards  and  no 
performance  credit  is  realized  from  their 
use.  Subsequently,  Amendment  27-14. 
effective  March  1. 1978  (43  FR  2324: 
January  16. 1978),  revised  §§  27.67  and 
27.75.  and  Amendment  27-16,  effective 
December  1. 1978  (43  FR  50578;  October 
3a  1978).  revised  J  27.79  to  allow 
performance  credit  for  one-engine- 
inoperative  ratings.  No  corresponding 
changes  to  {  27.923  were  provided  to 
assure  continued  airworthiness  of  the 
drive  system  components  under  this 
usage.  This  proposal  would  correct  that 
deficiency  by  appropriate  extensions  of 
the  test  requirements  for  the  2Vi-minute 
OEI  and  30-minute  OEI  ratings. 
Additionally,  this  proposal  adds  test 
requirements  for  a  new  continuous  OEI 
rating  (to  correspond  with  new 
performance  rule  changes  associated 
with  this  rating).  To  minimize  the 
burden  of  testing  associated  with  the  30- 
minute  OEI  or  the  continuous  OEI 
ratings,  the  run  time  required  by 
§  27.923(d)  would  be  reduced  to  25 
hours,  if  such  ratings  are  requested. 

Editorial  changes  would  clarify  the 
torque  and  speed  requirements  for  given 
test  conditions  and,  where  applicable,  to 


delete  the  term  "engine"  to  avoid  the 
implication  that  a  test  must  be 
conducted  at  a  specified  percent  of 
"engine"  power  when  the  declared 
"rotorcraft"  power  is  being  addressed. 
The  terms  "30-minute  power"  and  "2V4- 
minute  power"  are  being  revised  to  "30- 
minute  OEI  power"  and  "2Vi-minute  OEI 
power,"  respectively,  to  agree  with  the 
revised  terminology  in  proposed  §  1.1. 

Ref:  Proposals  95,  96.  and  97; 
Committee  II. 

3-10.  By  amending  S  27.927  by  revising 
paragraph  (b)(3)  to  read  as  follows: 

927.927    Additional  tMta. 

•  *  *  *  • 

(b)  •  *  * 

(3)  The  tests  prescribed  in  this 
paragraph  must  be  conducted  on  the 
rotorcraft  at  the  maximum  rotational 
speed  intended  for  the  power  condition 
of  the  test  and  the  torque  must  be 
absorbed  by  the  rotors  to  be  installed, 
except  that  other  ground  or  flight  test 
facilities  with  other  appropriate 
methods  of  torque  absorption  may  be 
used  if  the  conditions  of  support  and 
vibration  closely  simulate  the  conditions 
that  would  exist  during  a  test  on  the 
rotorcraft. 
***** 

Explanation:  The  test  condition  of 
paragraph  (b)(3)  of  this  section  is  not 
adequately  defined  without  a  reference 
to  the  rotational  speed  to  be  used  during 
the  test.  A  reference  to  "maximum 
rotational  speed"  would,  accordingly,  be 
added  to  complete  the  definition  of  this 
test. 

Ref:  None. 

3-11.  By  adding  a  new  §  27.954  to  read 
as  follows: 

i  27.954    Fuel  system  lightning  protection. 

The  fuel  system  must  be  designed  and 
arranged  to  prevent  the  ignition  of  fuel 
vapor  within  the  system  by — 

(a)  Direct  lightning  strikes  to  areas 
having  a  high  probability  of  stroke 
attachment; 

(b)  Swept  lightning  strokes  to  areas 
where  swept  strokes  are  highly 
probable;  or 

(c)  Corona  and  streamering  at  fuel 
vent  outlets. 

Explanation:  A  number  of  lightning 
strikes  to  rotorcraft  have  been  reported. 
This  proposal  would  adopt  for  Part  27 
essentially  the  same  lightning  strike 
protection  for  rotorcraft  fuel  systems  as 
is  currently  required  by  Parts  23  and  25 
for  fixed-wing  aircraft  fuel  systems. 

Conference  proposals  in  this  area 
would  have  limited  application  of  the 
requirement  for  lightning  protection  to 
rotorcraft  certificated  for  instrument 
flight;  however,  lightning  strikes  can 


occur  during  visual  flight  rules  flight  in 
the  vicinity  of  clouds.  Also,  it  would  not 
be  appropriate  to  approve  fuel  system 
configurations  with  unusal  operational 
restrictions,  i.e.,  VFR  only.  A 
corresponding  change  proposed  for  Part 
29  and  Proposal  2-14  of  Notice  No.  2  of 
the  Rotorcraft  Regulatory  Review  (47  FR 
37806;  August  26, 1962)  would  require 
lightning  protection  for  airframe 
components  other  than  fuel  systems. 

Ref:  Proposals  99,  306,  and  307; 
Committee  II. 

3-12.  By  revising  S  27.955  to  read  as 
follows: 

§27.955    Fuel  flow. 

(a)  General.  The  fuel  system  for  each 
engine  must  be  shown  to  provide  the 
engine  with  at  least  100  percent  of  the 
fuel  required  under  each  operating  and 
maneuvering  condition  to  be  approved 
for  the  rotorcraft  including,  as 
applicable,  the  fuel  required  to  operate 
the  engine(s)  under  the  test  conditions 
required  by  {  27.927.  Unless  equivalent 
methods  are  used,  compliance  shall  be 
shown  by  test  during  which  the 
following  provisions  are  met: 

(1)  The  fuel  pressure,  corrected  for 
critical  accelerations,  must  be  within  the 
limits  specified  by  the  engine  type 
certificate  data  sheet. 

(2)  The  fuel  level  in  the  tank  may  not 
exceed  that  established  as  the  unusable 
fuel  supply  for  that  tank  under  S  27.959, 
plus  the  minimum  additional  fuel 
necessary  to  conduct  the  test. 

(3)  The  fuel  head  between  the  tank 
outlet  and  the  engine  inlet  must  be 
critical  with  respect  to  rotorcraft  flight 
attitudes. 

(4)  The  critical  fuel  pump  (for  pump- 
fed  systems)  is  installed  to  produce  (by 
actual  or  simulated  failure)  the  critical 
restriction  to  fuel  flow  to  be  expected 
from  pump  failure.  (Ref  §  27.991.) 

(5)  Critical  values  of  engine  rotation 
speed,  electrical  power,  or  other  sources 
of  fuel  pump  motive  power  shall  be 
applied. 

(6)  Critical  values  of  fuel  properties 
which  adversely  affect  fuel  flow  shall  be 
applied. 

(7)  The  fuel  filter  required  by  S  27.997 
shall  be  blocked  to  the  degree  necessary 
to  simulate  the  accumulation  of  fuel 
contamination  required  to  activate  the 
indicator  required  by  §  27.1305(q],  plus 
the  contamination  to  be  expected  from 
full  fuel  tankage  of  the  rotocrcraft  using 
fuel  contaminated  to  the  degree 
expected  in  normal  service. 

(b)  Fuel  transfer  systems.  If  normal 
operation  of  the  fuel  system  requires 
fuel  to  be  transferred  to  an  engine  feed 
tank,  the  transfer  must  occur 
automatically  via  a  system  which  has 


n 
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been  shown  to  maintain  the  fuel  level  in 
the  engine  feed  tank  within  acceptable 
limits  during  flight  or  surface  operation 
of  the  rotorcrafts. 

(c)  Multiple  fuel  tanks.  If  an  engine 
can  be  supplied  with  fuel  from  more 
than  one  tank,  the  fuel  system  must,  in 
addition  to  having  appropriate  manual 
switching  capability,  be  designed  to 
prevent  interruption  of  fuel  flow  to  that 
engine,  without  attention  by  the 
flightcrew,  when  any  tank  supplying  fuel 
to  that  engine  is  depleted  of  usable  fuel 
during  normal  operation,  and  any  other 
tank  that  normally  supplies  fuel  to  the 
engine  alone  contains  usable  fuel. 

Explantion:  This  proposal  would 
reorganize  and  restate  the  engine  fuel 
flow  requirements  and  would  add  the 
following  new  system  design  and 
performance  requirements: 

1.  Adecudte  fuel  flow  would  be 
required  for  engine  overtorque  or  power 
excursions  to  be  expected  from 
governor-controlled  engines  as  defined 
by  S  27.927.  This  aspect  of  the  proposal 
would  make  the  fuel  system 
performance  requirements  consistent 
with  other  proposed  rules  and  existing 
rules  that  require  structural  qualification 
for  high-power  transients. 

2.  Rotorcraft  vertical  accelerations 
associated  with  maneuvers  would  be 
required  to  be  considered.  This  aspect 
could  be  significant  for  suction  feed 
systems  supplying  fuel  to  engines  which 
cannot  tolerate  momentary  fuel  flow 
interruptions.  Critical  rotorcraft  flight 
attitudes,  fuel  properties,  and  minimum 
fuel  pump  performance  would  also  have 
to  be  considered  to  assure  that  adequate 
fuel  is  available. 

3.  The  quantity  of  fuel  allowed  in  the 
tank  during  fuel  flow  testing  is  r>>stated 
to  avoid  misinterpretation. 

4.  The  pump  redundancy  requirements 
of  existing  S  27.955(a1(3)  are  clarified 
and  restated  to  assure  that  appropriate 
failure  modes  are  considered  and  to 
delete  unnecessarily  resUictive  wording 
regarding  methods  of  compliame. 

5.  Amendment  27-9  prescribes  fuel 
filter  design  requirements  which 
introduced  the  concepts  of  minimum 
filter  capacity  (§  27.997(d)),  and  an 
indicator  to  s'gnal  the  crew  when  the 
filter  capacity  is  being  approached 
(5  27.1305(q)).  However,  the 
corresponding  adverse  effect  on  fuel 
flow  by  fuel  contaminates  collecting  on 
the  filter  was  not  addressed.  This 
proposal  would  rectify  that 
inconsistency  by  specifying  fuel  system 
performance  under  conditions  of  fuel 
contamination.  Both  military  and  civil 
specifications  exist  to  define  the  degree 
of  contamination  to  be  expected. 


6.  Other  new  requirements  in  this 
proposal  provide  design  standards  for 
transfer  fuel  tanks  and  for  fuel  systems 
which  supply  fuel  to  the  engine  from 
more  than  one  tank.  These  standards 
require  that,  for  normal  operation,  all 
fuel  intended  for  an  engine  would  be 
automatically  fed  to  that  engine.  Manual 
override  of  automatic  switching  devices 
would  also  be  required.  These 
provisions  would  alleviate  crew 
workload  associated  with  fuel  system 
management. 

Ref:  None. 

3-13.  By  revising  $  27.961  to  read  as 
follows: 

\  27.961    Fuel  system  hot  weattxr 
operation. 

Each  suction  lift  fuel  system  and  other 
fuel  systems  with  features  conducive  to 
vapor  formation  must  be  shown  by  test 
to  operate  satisfactorily  (within 
certification  hmits)  when  using  fuel  at  a 
temperature  of  110  °F  under  critical 
operating  conditions,  including  if 
applicable,  the  engine  operating 
conditions  defined  by  S  27.927(b)(1)  anc^' 
S  27.927(b)(2). 

Explanation:  Certain  fuel  systems 
could  be  demonstrated  to  be  "free  from  , 
vapor  lock"  as  required  by  this  rule  but 
still  not  satisfactory  with  respect  to  the 
engine  pump  inlet  requirements  thus 
possibly  resulting  in  excessive  wear 
from  pump  cavitation  erosion.  This 
proposed  change  would  set  forth  a  more 
generalized  requirement  compatible  with 
the  capability  of  the  engine  pump  to 
accept  fuel  with  entrained  vapor.  The 
term  "critical  operating  conditions"  may 
not.  in  some  cases,  have  been 
interpreted  to  include  the  overtorque 
conditions  to  be  expected  with  derated 
or  governor-controlled  engines  as 
defined  in  {  27.927.  A  phrase  is  added  to' 
ensure  consideration  of  these  conditons. 

Ref:  None. 

3-14.  By  amending  %  27.9C3  by 
redesignating  existing  paragraphs  (b), 
(c).  and  (d)  as  (c),  (d),  and  (e). 
respectively;  and  by  adding  new 
paragraphs  (b).  (fj  and  (g)  to  read  as 
follows: 

§  27.963    Fuel  tanks:  General. 

***** 

(b)  Under  emergency  landing 
conditions,  each  fuel  tank  and  its 
installation  must  be  designed  or 
protected  to  retain  fuel  without  leakage 
under  the  following  ultimate  inertia 
forces  relative  to  surrounding  structure: 

(1)  Upward— 1.5g. 

(2)  Forward— 6.0g. 

(3)  Sideward — 4.0g. 

(4)  Downward — 8.0g. 


(f)  The  maximum  exposed  surface 
temperature  of  any  component  in  the 
fuel  tank  shall  be  less,  by  a  safe  margin 
as  determined  by  the  Administrator, 
than  the  lowest  expected  autoignition 
temperature  of  the  fuel  or  fuel  vapor  in 
the  tank.  Compliance  with  this 
requirement  must  be  shown  under  all 
operating  conditions  and  under  all 
failure  or  malfunction  conditions  of  ail 
components  inside  the  tank. 

(g)  Each  fuel  tank  installed  in 
personnel  compartments  must  be 
isolated  by  fume  proof  and  fuel  proof 
enclosures  that  are  drained  and  vented 
to  the  exterior  of  the  rotorcraft.  The 
design  and  construction  of  the  enclosure 
shall  provide  necessary  protection  for 
the  tank  and  be  adequate  to  withstand 
loads  and  abrasions  to  be  expected  in 
personnel  compartments. 

Explanation:  The  higher  load  factors 
proposed  by  new  paragraph  (b)  will 
provide  better  assurance  that  fuel  tanks 
will  retain  their  contents  in  the  event  of 
an  otherwise  survivable  crash,  thus 
reducing  the  possibility  of  extremely 
hazardous  postcrash  fuel  fires. 

It  is  essential  to  establish  under  all 
conditions  of  operation,  including  failure 
and  malfunction  conditions,  that  ignition 
sources  do  not  exist  nor  can  be  created 
which  can  cause  explosions  inside  fuel 
tanks.  New  paragraph  (f)  woud  provide 
requirements  to  ensure  such  explosions 
will  not  occur.  No  pertinent 
requirements  or  safety  standards  exist 
in  this  part  applicable  to  fuel  tanks 
installed  in  passenger  compartments. 
New  paragraph  (g)  would  provide 
standards  to  ensure  that  such  fuel  tanks 
would  be  installed  safely. 

Ref:  Proposals  102.  313,  and  314; 
Committee  II. 

3-15.  By  revising  §  27.969  to  read  as 
follows: 

S  27.969    Fuel  tank  expansion  space. 

Each  fuel  tank  or  each  group  of  fuel 
tanks  with  interconnected  vent  systems 
must  have  an  expansion  space  of  not 
less  than  2  percent  of  the  tank  capacity. 
It  must  be  impossible  to  fill  the  fuel  tank 
expansion  space  inadvertently  with  the 
rotorcraft  in  the  normal  ground  altitude. 

Explanation:  This  proposal  would 
alleviate  an  unnecessary  requirement 
that  each  tank  in  an  interconnected 
group  of  tanks  must  have  its  own 
expansion  space.  Adequate,  effective 
fuel  expansion  space  in  one  tank  or  in  a 
special  expansion  tank  is  acceptable. 

Ref:  Proposals  104  and  318:  Committee 
II. 

3-16.  By  revising  §  27.971  to  read  as 
follows: 
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§27.171    Foaitankt 

(a)  Each  fuel  tank  must  have  a 
drainable  sump  with  an  elective 
capacity  in  any  ground  attitude  to  be 
expected  in  service  of  0.25  percent  of  the 
tank  capacity  or  Vi*  gallon,  whichever  is 
greater,  unless — 

(1)  The  fuel  system  has  a  sediment 
bowl  or  chamber  that  is  accessible  for 
preflight  drainage  and  has  a  minimum 
capacity  of  2  oimces  for  every  20  gallons 
of  fuel  tank  capacity;  and 

(2]  Each  fuel  tank  outlet  is  located  so 
that  in  any  ground  attitude  to  be 
expected  in  service,  water  will  drain 
from  all  parts  of  the  tank  to  the  sediment 
bowl  or  chamber. 

(b)  Each  sump,  sediment  bowl,  and 
sediment  chamber  drain  required  by  this 
section  must  comply  with  the  drain 
provisions  of  S  27.999(b)  of  this  part. 

Explanation.  This  proposal  introduces 
fmite  minimum  values  for  fuel  tank 
sump  capacity  and  authorizes  an 
appropriately  sized  and  located  fuel 
sediment  bowl  as  an  alternative  if  a 
sump  is  not  provided.  This  change 
would  bring  this  rule  into  alignment  with 
existing  §  23.971  for  fuel  systems  in  light 
fixed-wing  aircraft  as  well  as  into 
alignment  with  current  design  practice. 
In  addition,  this  proposal  would  require 
the  sump  to  be  effective  in  any  ground 
attitude  expected  in  service.  These 
requirements  are  needed  to  ensure  that 
the  contents  of  the  sump  are  not 
ingested  into  the  engine  fuel  system  and 
that  adequate  sump  space  is  available  in 
the  event  the  rotorcraft  is  serviced  while 
parked  on  uneven  surfaces  to  be 
expected  with  off-airport  or  off-heliport 
sites. 

Ref:  Proposal  IDS;  Committee  0. 

3-17.  By  amending  {  29.975  by 
designating  existing  text  as  paragraph 
(a)  and  by  adding  a  new  paragraph  (b) 

to  read  as  follows:      , 

fc 

927.97S    FiMttankwwils. 

•     .    •         *         *         * 

(b)  The  venting  system  shall  be 
designed  to  minimize  spillage  of  fuel 
through  the  vents  to  an  ignition  source 
in  the  event  of  a  rollover  during  landing 
or  ground  operation  unless  such  an 
event  is  extremely  remote. 

Explanation:  This  proposal  is  intended 
to  require  designs  which  reduce  the  fuel 
system  postcrash  fire  hazards  by 
locating  or  routing  fuel  tank  vent 
systems  to  minimize  the  possibility  that 
fuel  will  spill  to  an  igmtion  source  via 
the  vent  system  if  the  rotorcraft  rolls 
over  during  landing  or  ground  operation. 
This  proposal  is  one  of  a  series  of 
proposals  intended  to  improve  fuel 
system  crash  protection. 

Ref:  Proposal  305;  Committee  II. 


3-18.  By  revising  {  27.991  to  read  as 
follows: 

«)  27  J91     FiMl  pumps. 

Compliance  with  §  27.955  shall  not  be 
jeopardized  by  failure  of — 

(a)  Any  one  pump  except  pumps  that 
are  approved  and  installed  as  parts  of  a 
type  certificated  engine;  or 

(b)  Any  component  required  for  pump 
operation  except,  for  engine  driven 
pumps,  the  engine  served  by  that  pump. 

Explanation.  This  proposal  would 
delete  unnecessary  definitions  and 
detail  design  requirements  in  favor  of  a 
succinct  objective  statement  requiring 
pump  redundancy.  The  rule  is  further 
extended  to  require  consideration  of 
failure  of  any  pump  motivation  device 
such  as  a  generator,  for  electrically 
driven  pumps.  A  complementary  change 
to  delete  the  requirements  of  existing 
§  27.955(a)(3)  is  included  in  this  notice. 

Ref:  None. 

3-19.  By  amending  9  27.993  by  adding 
a  new  paragraph  (f)  to  read  as  follows: 

S  27.993    Fuel  systtm  HOM  and  fittings. 

***** 

(f)  Flammable  fluid  lines  must  be 
constructed  and  routed  to  withstand  the 
inertia  loads  of  S  27.963  without 
hazardous  leakage. 

Explanation:  Flammable  fluid  line 
failures  resulting  in  fire  during  a 
survivable  crash  constitute  a  significant 
avoidable  hazard.  This  change  would 
require  designs  of  flammable  fluid 
systems  to  be  resistant  to  failures  under 
these  crash  conditions.  This  change  is 
consistent  with  concurrent  changes  to 
the  fuel  tank  structural  requirements  of 
§27.963. 

Ref:  Proposals  106  and  321;  Committee 
U. 

3-20.  By  amending  §  27.997  by  revising 
both  the  introductory  text  and 
paragraph  (d)  to  read  as  follows: 

§27.997    FusI  strainw  or  fUtsr. 

There  must  be  a  fuel  strainer  or  filter 
between  the  fuel  tank  outlet  and  the 
inlet  of  the  first  fuel  system  component 
which  is  susceptible  to  fuel 
contamination,  including  the  fuel 
metering  device  or  an  engine  positive 
displacement  pump,  whichever  is  nearer 
the  fuel  tank  outlet.  This  fuel  strainer  or 
filter  must — 
***** 

(d)  Provide  a  means  to  remove  from 
the  fuel  any  contaminant  which  would 
jeopardize  the  flow  of  fuel  through 
rotorcraft  or  engine  fuel  system 
components  required  for  proper 
rotorcraft  fuel  system  or  engine  fuel 
system  operation. 


Explanation:  This  proposed  change 
would  assure  that  the  required  fuel  filter 
is  located  in  the  fuel  system  to  protect 
all  components  in  the  system  needing 
protection  rather  than  just  the  fuel 
metering  device  or  a  positive 
displacement  pump.  In  addition, 
paragraph  (d)  is  revised  to  limit  its 
scope  to  providing  adequate  filtration, 
since  the  capacity  aspect  of  the  filter  (as 
related  to  the  effective  contaminate 
collection  area)  is  addressed  by 
corresponding"  proposals  to  revise 
§§27.955  and  27.1305. 

Ref:  Proposal  No.  107;  Committee  II. 

3-21.  By  amending  §  27.999  by  revising 
paragraphs  (a)  and  (b)(2)  to  read  as 
follows: 

§27.999    Fust  system  drains. 

(a)  There  must  be  at  least  one 
accessible  drain  at  the  lowest  point  in 
each  fuel  system  to  completely  drain  the 
system  with  the  rotorcraft  in  einy  ground 
attitude  to  be  expected  in  service. 

(b)  *  •  • 

(2)  Have  manual  or  automatic  means 
to  assure  positive  closure  in  the  off 
position:  and 
***** 

Explanation:  This  proposal  would 
complement  the  proposed  change  to 
§  27.971  to  assure  that  other  fuel  system 
components  are  properly  drained  with 
the  rotorcraft  resting  on  uneven  terrain. 
This  may  be  significant  for  rotorcraft 
being  operated  from  unimproved  ground 
sites.  In  addition,  this  proposal  would 
revise  paragraph  §  27.999(b)(2)  to  clarify 
the  existing  requirement  for  a  positive 
locked  drain  valve.  A  spring  loaded 
valve,  which  provides  a  positive  force 
against  a  seal,  has  been  found  to  be 
satisfactory  on  many  past  certifications, 
and  would  be  acceptable  under  the 
proposed  wording. 

Ref:  Proposal  105;  Committee  II. 

3-22.  By  revising  the  title  of  §  27.1011 
as  follows: 

§  27.101 1    Engines:  Genm^sL 
***** 

Explanadon:  A  new  §  27.1027, 
proposed  in  this  notice,  provides 
comprehensive  lubrication  system 
requirements  for  transmissions  and 
drive  systems.  Existing  §  27.1011, 
entitled  "General.",  should  therefore  be 
retitled  "Engines:  General."  to  refiect 
clearly  that  it  applies  to  engine 
lubrication  systems  and  not  to 
transmission  or  drive  system  lubrication 
systems. 

Ref:  None. 

3-23.  By  amending  §  27.1019  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 
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9  27.1019    Oil  strainer  or  filtsr. 

(a)  *   *  * 

(3)  The  oil  strainer  or  filter,  unless  it  is 
installed  at  an  oil  tank  outlet,  must 
incorporate  a  means  to  indicate 
contamination  before  it  reaches  the 
capacity  established  in  accordance  with 
paragraph  (a)(2)  of  this  section. 


***** 


Explanation:  The  existing  requirement 
for  "an  indicator  that  will  indicate" 
contamination  is  unduly  restrictive.  This 
proposal  would  substitute  the  words  "a 
means  to  indicate"  to  allow  a  wider 
range  of  methods  to  provide  compliance. 

Ref:  Proposals  108  and  327;  Committee 
II. 

3-24.  By  adding  a  new  §  27.1027 
following  existing  §  27.1021  to  read  as 
follows: 

§  27.1027    Transmissions  and  gear  boxes: 
General. 

(a)  Pressure  lubrication  systems  for 
transmissions  and  gearboxes  must 
comply  with  the  engine  oil  system 
requirements  of  §§  27.1011,  27.1013 
(except  paragraph  (c)),  27.1015,  27.1017, 
27.1021,  and  27.1337(d). 

(b)  Each  pressure  lubrication  system 
must  have  an  oil  strainer  or  filter 
through  which  all  of  the  lubricant  Rows 
and  must — 

(1)  Be  designed  to  remove  from  the 
lubricant  any  contaminant  which  may 
damage  transmission  and  drive  system 
components  or  impede  the  flow  of 
lubricant  to  a  hazardous  degree; 

(2)  Be  equipped  with  a  means  to 
indicate  collection  ofcontaminants  on 
the  filter  or  strainer  at  or  before  opening 
of  the  bypass  required  by  paragraph 
(b)(3)  of  this  section;  and 

(3)  Be  equipped  with  a  bypass 
constructed  and  installed  so  that — 

(i)  The  lubricant  will  flow  at  the 
normal  rate  through  the  rest  of  the 
system  with  tH^  strainer  or  filter 
completely  blocked;  and 

(ii)  The  release  of  collected 
contaminants  is  minimized  by 
appropriate  location  of  the  bypass  to 
ensure  that  collected  contaminants  are 
not  in  the  bypass  flowpath. 

(c)  For  each  lubricant  tank  or  sump 
outlet  supplying  lubrication  to  rotor 
drive  systems  and  rotor  drive  system 
components,  a  screen  to  prevent 
entrance  into  the  lubrication  system  of 
any  object  that  might  obstruct  the  flow 
of  lubricant  from  the  outlet  to  the  filter 
required  by  paragraph  (a)(1)  of  this 
section.  The  requirements  of  paragraph 
(a)(1)  do  not  apply  to  screens  installed 
at  lubricant  'ank  or  sump  outlets. 

(d)  Splash  type  lubrication  systems  for 
rotor  drive  system  gearboxes  must 
comply  with  §§  27.1021  and  27.1337(d). 


Explanation:  Existing  requirements  for 
lubrication  systems  are  engine  oriented 
and  are  not,  in  all  instances,  appropriate 
for  transmissions  and  drive  systems. 
This  proposal  would  set  forth  design 
requirements  directly  applicable  to 
transmission  and  gearbox  oil  systems 
and  omit  unnecessary  engine  related 
requirements. 

Ref:  None.  •' 

3-25.  By  amending  §  27.1041  by  ■ 

revising  paragraph  (a)  to  read  as 
follows:  ] 

§  27.1041    General. 

(a)  Each  powerplant  cooling  system 
must  be  able  to  maintain  the 
temperatures  of  powerplant  componerts 
within  the  limits  established  for  these 
components  under  critical  surface 
(ground  or  water)  and  flight  operating 
conditions  for  which  certification  is 
required,  and  after  normal  shutdown. 
Powerplant  components  to  be 
considered  include  engines,  rotor  drive 
system  components,  auxiliary  power 
units,  and  the  cooling  or  lubricating 
fluids  used  with  these  components. 

Explanation:  This  proposal  woufd 
provide  clarification  and  definition  of 
powerplant  components  required  to  be 
considered  when  evaluating  the 
performance  of  the  powerplant  cooling 
systems  and  arrangements.  It  is  needed 
to  avoid  extensive  interpretation  or 
extrapolation  of  the  existing  rule  to 
apply  to  powerplant  components  not 
specifically  Usted  by  the  existing  rule. 

Ref:  Proposal  109;  Committee  II. 

3-26.  By  amending  §  27.1045  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  27.1045    Cooling  test  procedures. 


(c)*  *  * 

(1)  The  temperatures  stabilize  or  5 
minutes  after  the  occurrence  of  the 
highest  temperature  recorded,  as 
appropriate  to  the  test  condition; 
***** 

Explanation:  For  some  cooling  tests 
such  as  climb  cooling,  component  or 
system  temperatures  cannot  be 
expected  to  stabilize,  as  required  by  the 
current  rule.  This  proposal  would 
introduce  into  this  section  alternate 
criteria  for  cooling  tests,  applicable  to 
cooling  parameters  which  cannot  be 
expected  to  stabilize. 

Ref:  Proposal  111;  Committee  II. 

§27.1091    [Amended]  i 

3-27.  By  amending  §  27.1091  by 
removing  paragraph  (d)  in  its  entirety 


and  by  redesignating  paragraph  (e)  as 
paragraph  (d). 

Explanation:  This  proposal  would 
delete  rules  which  specify  a  test 
condition  which  may  be  meaningless  or 
not  critical  for  a  specific  helicopter 
design.  Further,  existing  §  27.1091(e)(2) 
provides  an  adequate  rule  for  evaluating 
the  location  of  engine  air  inlets  with 
respect  to  foreign  object  ingestion. 

Ref:  Proposal  112;  Committee  II. 

3-28.  By  amending  §  27.1093  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  27.1093    Induction  system  icing 

protection. 

***** 

(b)  Turbine  engines. 

(1)  It  must  be  shown  that  each  turbine 
engine  and  its  air  inlet  system  can 
operate  throughout  the  flight  power 
range  of  the  engine  (including  idling) — 

(i)  Without  accumulating  ice  on  engine 
or  inlet  system  components  that  would 
adversely  affect  engine  operation  or 
cause  a  serious  loss  of  power  under  the 
icing  conditions  specified  in  Appendix  C 
of  Part  29  of  this  Chapter  and 

(ii)  In  snow,  both  falling  and  blowing, 
without  adverse  effect  on  engine 
operation,  within  the  limitations 
established  for  the  rotorcraft. 
***** 

Explanation:  This  proposal  would 
revise  and  clarify  (by  rewording  and 
rephrasing)  existing  §  27.1093(b).  This 
change  is  needed  because  the  phrasing 
and  paragraphing  of  existing  paragraph 

(b)  and  its  subparagraphs  imply  that  the 
phrase,  "within  the  limitations 
established  for  the  rotorcraft,"  in  (b)(1) 
applies  equally  to  (b)(l)(i)  and  (b)(l)(ii). 
This  implication  was  not  intended  by 
Amendments  27-12  and  27-9  which, 
respectively,  introduced  the 
requirements  for  consideration  of  inlet 
components  when  evaluating 
atmospheric  ice  and  the  (optional) 
requirements  for  demonstrating  flight 
into  snow.  This  proposal,  by  still  further 
rewording  and  rephrasing,  will  restate 
these  requirements  in  their  original 
context. 

The  reference  to  Appendix  C  of  Part 
25  would  be  changed  to  Appendix  C  of 
Part  29.  This  change  is  needed  to  ensure 
that  any  changes  made  to  the  icing 
criteria  for  rotorcraft,  reflected  by 
Appendix  C  of  this  Part,  will 
automatically  apply  to  powerplants 
required  to  comply  with  this  Part. 

Ref:  None. 

3-29.  By  amending  §  27.1141  by 
revising  introductory  text  of  paragraph 

(c)  to  read  as  follows: 
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§  27. 1 141    Po«»«fplant  controls:  General. 

|c|  Controls  of  powerplani  valves 
required  for  safety  must  have — 

Explanation:  This  proposal  would 
remove  from  consideration  any 
powerplant  valves  not  required  for 
safety.  In  addition,  it  would  extend  the 
applicability  of  the  rule  to  powerplant 
valves  controlled  at  locations  other  than 
in  the  cockpit,  such  as  used  in  automatic 
fuel  transfer  systems,  single  point 
refueling  panels,  flow  switches,  etc 

Ref:  Proposal  341:  Committee  II. 

3-30.  By  amending  §  27.1143  by 
revising  paragraphs  (a)  and  (c)  and 
introductory  tests  of  paragraphs  (b)  and 
(d)  to  read  as  follow^: 

$27.1143    Engim  controls. 

(a)  There  must  be  a  separate  power 
control  for  each  engine. 

(b)  Power  controls  must  be  grouped 
and  arranged  to  allow — 

•  •        *        •        • 

(c)  Each  power  control  must  provide  a 
positive  and  immediate  responsive 
means  of  controlling  its  engine. 

(d)  If  a  power  control  incorporates  a 
fuel  shufoff  feature,  the  control  must 
have  a  means  to  prevent  the  inadvertent 
movement  of  the  control  into  the  shutoff 
position.  The  means  must — 

•  •        *        •        * 

Explanation:  This  proposal  would 
replace  the  terms  "throttle  control"  and 
"thrust  control."  which  are  peculiar  to 
certain  engines,  with  the  more  general 
term  "power  control."  This  change  is 
needed  to  avoid  misunderstandings  and 
possible  equivalent  safety  findings  when 
turboshaft  engines  arc  employed  in 
rotorcraft.  A  similar  change  is  proposed 
for  S  29.1143. 

Ref:  Proposals  116  and  343:  Committee 
II. 

3-31.  By  amending  §  27.1163  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  27. 1 163    Poweiplant  accessories. 

•  •         •         •         • 

|b)  Unless  other  means  are  provided, 
torque  limiting  means  must  be  provided 
for  accessory  drives  located  on  any 
component  of  the  transmission  and  rotor 
drive  system  to  preveitt  damage  to  these 
components  from  excessive  accessory 
load. 

Explanation:  A  strict  interpretation  of 
existing  §  27.1163(b)  would  require 
torque  limiting  means  for  accessory 
drives  to  be  included  with  the 
transmission  and  drive  system  rather 
than  in  the  accessory  itself.  This 


proposed  amendment  would  allow 
flexibility  in  the  method  of  compliance. 
In  addition,  the  proposal  is  generalized 
to  assure  protection  from  accessory 
overlorque  for  any  part  of  the 
transmission  and  drive  system. 
Ref:  Proposal  117:  Committee  11. 

3-32.  By  amending  5  27.1189  by 
revising  paragraph  (c)  to  read  as 
follows: 

§27.1189    Stuitoff  means. 

•  •  «  *  * 

(c)  Each  shutoff  valve  and  its  control 
must  be  designed,  located,  and 
protected  to  function  properly  under  any 
condition  likely  to  result  from  an  engine 
fire. 

Explanation:  The  existing  rule  would 
not  preclude  attaching  shutoff  valves 
directly  to  the  remote  side  of  firewalls, 
although  this  condition  could  jeopardize 
valve  function  due  to  heat  transfer 
through  the  wall  in  the  event  of  an 
engine  fire.  This  proposed  revision 
would  allow  design  fiexibility  as  well  as 
assure  proper  valve  function  under 
engine  fire  conditions.  A  similar  change 
is  proposed  for  §  29.1189. 

Ref:  Proposal  No.  119;  Committee  II. 

3-33.  By  amending  {  27.1193  by  adding 
a  new  paragraph  (f)  to  read  as  follows: 

§  27.1 193    CowMng  and  engine 
compartment  coveting. 
•         •         •         *         « 

(f)  A  means  of  retaining  each 
openable  or  readily  removable  panel, 
cowling,  or  engine  or  rotor  drive  system 
covering  must  be  provided  to  preclude 
hazardous  damage  to  rotors  or  critical 
control  components  in  the  event  of 
structural  or  mechanical  failure  of  the 
normal  retention  means,  unless  such 
failure  is  extremely  improbable. 

Explanation:  Conventional  cowl 
fasteners  subject  to  frequent  operation 
by  line  maintenance  personnel  are 
known  to  fail  due  to  wear  and  vibration. 
This  proposal  is  intended  to  require 
special  provisions  to  preclude  panels, 
cowling,  and  covers  from  entering  or 
interfering  with  rotors  or  controls  in  the 
event  of  a  failure  in  the  retention  means. 

Ref:  Proposal  120;  Committee  II. 

3-34.  By  amending  5  27.1305  by 
revising  paragraphs  (I),  (m).  (q).  and  (s) 
to  read  as  follows: 

§  27.1305    Powerplant  instruments. 

•  •  •  •  • 

(1)  A  low  fuel  warning  device  for  each 
fuel  tank  which  feeds  an  engine.  This 
device  must — 

(1)  Provide  a  warning  to  the  fiightcrew 
when  approximately  10  minutes  of 
usable  fuel  remains  in  the  tank;  and 


J' 


(2)  Be  independent  of  the  normal  fuel 
quantity  indicating  system. 

(m)  Means  to  indicate  to  the 
fiightcrew  the  failure  of  any  fuel  pump 
installed  to  show  compliance  with 
S  27.955. 

*  •  •  • 

(q)  An  indicator  for  the  fuel  filter 
required  by  §  27.997  to  indicate  the 
occurrence  of  contamination  of  the  filter 
at  the  degree  established  by  the 
applicant  in  compliance  with  §  27.955. 

*  •  *  ^^y  *  « 

(s)  An  indicator  to  indicate  the 
functioning  of  any  selectable  or 
controllable  heater  used  to  prevent  ice 
clogging  of  fuel  system  components. 

Explanation:  This  proposal  would 
extend  the  low  fuel  warning  device 
requirements  of  paragraph  (1)  to  include 
all  tanks  whieh  can  feed  an  engine. 
Since  this  would  apply  to  "last  use" 
tanks  as  well  as  initial  or  interim  use 
tanks,  an  earlier  warning  of  inpending 
fuel  exhaustion  is  appropriate  and 
fiexibility  for  the  designer  to  optimize 
this  time  increment  is  provided.  The 
existing  requirement  for  considering  the 
most  adverse  fuel  feed  situation  would 
be  deleted  since  it  is  redundant  with  the 
term  "usable  fuel."  A  requirement  for 
the  low  fuel  warning  device  to  be 
separate  from  the  normal  fuel  quantity 
indicating  system  is  included  since 
inaccurate  or  malfunctioning  fuel 
quantity  indicating  systems  are  a  major 
contributor  to  fuel  exhaustion  power 
loss  events. 

Paragraph  (m)  would  be  revised  to 
provide  to  the  crew  direct  infortnation 
on  the  pump  failure  situation  and 
•illcviate  the  need  for  equivalent  safety 
findings  when  the  emergency  fuel  pumps 
are  operated  continuously  as  back-up 
pumps  or  transfer  pumps.  Paragraph  (q) 
would  be  revised  to  apply  to  all 
rotorcraft  and  is  reworded  to  allow  the 
applicant  to  establish  an  indicator 
setting  compatible  with  other  fuel 
system  parameters  involved  with 
establishing  compliance  with  §  27.995. 
Paragraph  (s)  would  be  revised  to  avoid 
the  requirement  for  annunciating  the 
function  of  completely  automatic  fuel 
healer  devices  which  do  not  require 
crew  attention. 

Ref:  Proposals  122  and  124;  Committee 
II. 

3-35.  By  amending  §  27.1337  by  adding 
a  new  paragraph  (e)  to  read  as  follows: 

§27.1337    Powerplant  instruments. 

•  •  •  e  • 

(e)  Rotor  drive  system  transmissions 
and  gearboxes  utilizing  ferromagnetic 
materials  shall  be  equipped  with  chip 
detectors  designed  to  indicate  or  reveal 
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the  presence  of  ferromagnetic  particles 
resulting  from  damage  or  excessive 
wear.  Chip  detectors  shall — 

(1)  Incorporate  means  to  indicate  the 
accumulation  of  ferromagnetic  particles 
on  the  magnetic  poles:  or 

(2)  Be  readily  removable  for 
inspection  of  the  magnetic  poles  for 
metallic  chips.  Means  shall  be  provided 
to  prevent  loss  of  lubricant  in  the  event 
of  failure  of  the  retention  device  for 
removable  chip  detector  components. 

Explanation:  This  proposal  would  add 
a  requirement  for  installation  of 
ferromagnetic  chip  detectors  in 
transmissions  and  gearboxes.  These 
chip  detectors  are  needed  to  intercept 
impending  failure  of  ferromagnetic 
components  in  transmissions  and 
gearboxes. 

Ref:  Proposal  125;  Committee  II. 

3-36.  By  amending  §  27.1521  by  adding 
new  paragraphs  (g).  (h),  and  (i)  to  read 
as  follows: 

§  27.1$21    Powerplant  limitations. 

•  •  •  •  • 

(g)  Two  and  one-half-minute  OEI 
power  operation.  Unless  otherwise 
authorized,  the  use  of  2V^-minute  OEI 
power  shall  be  limited  to  multiengine, 
turbine-powered  rotorcraft  for  not 
longer  than  2'/^  minutes  after  failure  of 
an  engine.  The  use  of  2V^-minute  OEI 
power  must  also  be  limited  by — 

(1)  The  maximum  rotational  speed, 
which  may  not  be  greater  than — 

(i)  The  maximum  value  determined  by 
the  rotor  design;  or 

(ii)  The  maximum  demonstrated 
during  the  type  tests; 

(2)  The  maximum  allowable  gas 
temperature:  and 

(3)  The  maximum  allowable  torque, 
(h)  Thirty-minute  OEI  power 

operation.  Unless  otherwise  authorized, 
the  use  of  30-minute  OEI  power  shall  be 
limited  to  multiengine.  turbine-powered 
rotorcraft  for  not  longer  than  30  minutes 
after  failure  of  an  engine.  The  use  of  30- 
minute  OEI  power  must  also  be  limited 
by- 

(1)  The  maximum  rotational  speed, 
which  may  not  be  greater  than — 

(i)  The  maximum  value  determined  by 
the  rotor  design;  or 

(ii)  The  maximum  value  demonstrated 
during  the  type  tests; 

(2)  The  maximum  allowable  gas 
temperature:  and 

(3)  The  maximum  allowable  torque, 
(i)  Continuous  OEI  power  operation. 

Unless  otherwise  authorized,  the  use  of 
continuous  OEI  power  shall  be  limited 
to  multiengine.  turbine-power  rotorcraft 
for  continued  fiight  after  failure  of  an 
engine.  The  use  of  continuous  OEI 
power  mvist  also  be  limited  by — 


(1)  The  maximum  rotational  speed, 
which  may  not  be  greater  than — 

(i)  The  maximum  value  determined  by 
the  rotor  design;  or 

(ii)  The  maximum  value  demonstrated 
during  the  type  tests; 

(2)  The  maximum  allowable  gas  ^ 
temperature;  and 

(3)  The  maximum  allowable  torque. 

Explanation:  These  proposed  new 
paragraphs  would  set  forth  powerplant 
limitations  associated  with  OEI  ratings 
applicable  only  to  multiengine.  turbine- 
powered  rotorcraft.  These  paragraphs 
are  needed  to  assure  that  the 
appropriate  parameters  are  recognized 
as  limitations  under  §  27.1583(b).  See 
proposed  changes  to  §§  1.1. 1.2.  27.67, 
and  29.1521  for  further  explanations. 

Ref:  None. 


3-37.  By  amending  §  27.1549  by  adding 
a  new  paragraph  (e)  to  read  as  follows; 

9  27.1549    Powerplant  inatnimants. 


(e)  For  multiengine  rotorcraft.  each 
OEI  limit  or  range  must  be  marked  to  be 
clearly  differentiated  from  the  markings 
of  paragraphs  (a)  through  (d)  of  this 
section. 

Explanation:  This  proposal  would 
prescribe  rules  to  ensure  that  the  OEI 
limits,  which  are  rarely  used  in  the 
course  of  flight  operations,  are 
adequately  marked  on  powerplant 
instruments  to  enable  the  crew  to 
quickly  and  accurately  set  and  monitor 
power  during  the  emergency  situation 
related  to  engine  failure.  Although 
originally  proposed  as  a  change  to 
§  29.1549.  this  proposal  is  equally 
applicable  to  Part  27  rotorcraft. 

Ref:  Proposal  399;  Committee  II. 

PART  29— AIRWORTHINESS 
STANDARDS  TRANSPORT  CATEGORY 
ROTORCRAFT 

3-38.  By  amending  §  29.45  by  revising 
the  introductory  text  of  paragraph  (c)  to 
read  as  follows: 

§29.45    General.  ,' 

•  •  •  •  • 

(c)  The  available  power  must 
correspond  to  engine  power  adjusted  for 
powerplant  instrument  error,  not 
exceeding  the  approved  power,  less — 

*  «  ■  •  * 

Explanation:  Powerplant  instrument 
error  can  result  in  power  settings  which 
may  not  produce  the  rotorcraft 
performance  needed  for  safety.  This 
proposal  is  needed  to  assure  that  this 
error  is  accounted  for. 

Ref:  Proposal  283;  Committee  II. 


3-39.  By  amending  §  29.67  by  revising 
paragraphs  (a)(2)(i).  (a)(3)(i).  and  (b)  to 
read  as  follows: 

§  29.67    CHmb:  one  engine  inoperative, 
(a)-   •   • 

(2)  •   •   • 

(i)  The  critical  engine  inoperative  and 
the  remaining  engines  at — 

(A)  Maximum  continuous  power 

(B)  Thirty-minute  OEI  power  (for 
helicopters  for  which  certification  for 
the  use  of  30-minule  OEI  power  is 
requested);  or 

(C)  Continuous  OEI  power  (for 
helicopters  for  which  certification  for 
the  use  of  continuous  OEI  power  is 
requested); 

•  •  •  •  « 

(3)  •   •  • 

(i)  The  critical  engine  inoperative  and 
the  remaining  engines  at — 

(A)  Maximum  continuous  power  and 
at  30-minute  OEI  power  (for  helicopters 
for  which  certification  for  use  of  30- 
minute  OEI  power  is  requested);  or 

(B)  Continuous  OEI  power  (for 
helicopters  for  which  certification  for 
the  use  of  continuous  OEI  power  is 
requested); 

*  *  •  •  • 

(b)  For  multiengine  Category  B 
helicopters  meeting  the  requirements  for 
category  A  in  §  29.79.  the  steady  rate  of 
climb  (or  descent)  must  be  determined 
at  the  speed  for  the  best  rate  of  climb  (or 
minimum  rate  of  descent)  with  one 
engine  inoperative  and  the  remaining 
engine  at  either — 

(1)  Maximum  continuous  power  and 
at  30-minute  OEI  power  (for  helicopters 
for  which  certification  for  the  use  of  30- 
minute  OEI  power  is  requested);  or 

(2)  Continuous  OEI  power  (for 
helicopters  for  which  certification  for 
the  use  of  continuous  OEI  power  is 
requested). 

Explanation:  See  the  explanation  and 
proposal  for  §§  1.1  and  27.67. 

Ref:  Proposals  2.  3. 14.  15.  95.  96.  97. 
167.  168.  169.  288,  291.  292.  296.  331,  332. 
333.  334,  335.  336.  394,  395.  399,  414.  415. 
419.  and  420:  Committee  II. 

3-40.  By  revising  §  29.361  to  read  as 
follows: 

§  29.361    Engine  torque. 

The  limit  engine  torque  may  not  be 
less  than  the  following: 

(a)  For  turbine  engines,  the  highest 
of— 

(1)  The  mean  torque  for  maximum 
continuous  power  multiplied  by  1.25: 

(2)  The  torque  required  by  §  29.923; 

(3)  The  torque  required  by  S  29.927; 

(4)  The  torque  imposed  by  sudden 
engine  stoppage  due  to  malfunction  or 
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structural  failure  (such  as  compressor 
jamming);  or 

(5)  The  torque  imposed  by  power 
excursions  associated  with  fuel  control 
malfunction  or  by  inadvertent  or 
abnormal  control  motions  to  be 
expected  in  service. 

(b)  For  reciprocating  engines,  the 
mean  torque  for  maximum  continuous 
power  multiplied  by — 

(1)  1.33.  for  engines  with  five  or  more 
cylinders:  and 

(2)  Two,  three,  and  four,  for  engines 
with  four,  three,  and  two  cylinders, 
respectively. 

Explanation:  See  the  explanation  for 
proposed  §  27.361. 
Ref:  Proposal  48:  Committee  1. 

3-41.  By  amending  S  29.549  by  revising 
paragraph  (e)  to  read  as  follows: 

9  29.549    Fusetag*  and  rotor  pylon 
structure*. 

•  •        *        •        * 

(e)  If  approval  for  the  use  of  2  Vz- 
minute  OEI  power  is  requested,  each 
engine  mount  and  adjacent  structure 
must  be  designed  to  withstand  the  loads 
resulting  from  a  limit  torque  equal  to 
1.25  times  the  mean  torque  for  2V4- 
minute  OEI  power  combined  with  Ig 
flight  loads. 

Explanation:  This  proposal  would 
merely  revise  the  term  "2V2-minute 
power"  to  "2V4-minute  OEI  power"  to 
agree  with  the  proposed  change  to  S  1.1. 

Ref:  None. 

3-42.  By  amending  S  29.901  by  revising 
paragraph  (b)(2);  by  adding  new 
paragraph  (b)(6);  and  by  revising 
introductory  text  of  paragraph  (c)  to 
read  as  follows: 

S  29.901    InstiNatipn. 

•  »         •         *         « 

(b)  •  *  * 

(2)  Each  component  of  the  installation 
must  be  constructed,  arranged,  and 
installed  to  ensure  its  continued  safe 
operation  between  normal  inspections 
or  overhauls  for  the  range  of 
temperature  and  altitude  for  which 
approval  is  requested. 
***** 

(6)  Design  precautions  shall  be  taken 
to  minimize  the  possibility  of  incorrect 
assembly  of  components  and  equipment 
essential  to  safe  operation  of  the 
rotorcraft.  except  where  operation  with 
the  incorrect  assembly  can  be  shown  to 
be  extremely  improbable. 

(c)  For  each  powerplant  and  auxiliary 
power  unit  installation,  it  must  be 
established  that  no  single  failure  or 
malfunction  or  probable  combination  of 
related  secondary  failures  will 


jeopardize  the  safe  operation  of  the 
rotorcaraft  except  that — 


Explanation:  For  an  explanation  of  the 
revision  to  paragraph  (b)(2)  and  new 
paragraph  (b)(6).  see  the  explanation  for 
S  27.901. 

Paragraph  (c)  is  revised  to  replace  the 
words  "or  probable  combination  of 
failures"  with  the  words  "or  probable 
combination  of  related  secondary 
failures."  A  concern  expressed  at  the 
conference  was  that  interpretation  of 
the  existing  words  could  lead  to  a 
proliferation  of  endless  failure  modes 
and  effect  analyses.  This  change  is 
intended  to  alleviate  this  by  limiting  the 
area  of  concern  to  related  secondary 
failures. 

Ref:  Proposals  276  and  279;  Committee 
II. 

3-43.  By  amending  §  29.903  by  revising 
paragraph  (a);  by  revising  paragraph 
(b)(2);  by  removing  the  "or"  at  the  end  of 
paragraph  (c)(1);  by  removing  the  period 
at  the  end  of  (c)(2)  and  replacing  it 
with  ";  or";  and  by  adding  a  new 
paragraph  (c)(3)  to  read  as  follows: 

§29.903    Engines. 

(a)  Engine  type  certification.  Each 
engine  must  have  an  approved  type 
certificate.  Reciprocating  engines  for  use 
in  helicopters  must  be  qualified  in 
accordance  with  §  33.49(d)  or  be 
otherwise  approved  for  the  intended 
usage. 

(b)  -  * 

(2)  Require  immediate  action,  other 
than  normal  pilot  action  with  primary 
flight  controls,  by  any  crewmember  to 
maintain  safe  operation. 

(c)  *  *  * 

(3)  Engine  restart  capability  must  be 
established  throughout  a  flight  envelope 
to  the  rotorcraft. 

Explanation:  For  an  explanation  of  the 
change  to  paragraph  (a)  see  the 
explanation  for  S  27.903(a).  The 
proposed  change  to  paragraph  (b)(2) 
would  clarify  the  crew  action  to  be 
expected  in  event  of  an  engine  failure. 
This  clarification  is  needed  since  the 
integration  of  powerplant  controls  and 
flight  controls  on  most  rotorcraft  may 
result  in  confusion  regarding  this 
concept.  New  paragraph  (c)(3)  is 
intended  to  require  the  means  to  restart 
any  engine  required  by  paragraph  (c)  to 
be  effective  across  a  flight  envelope 
appropriate  to  the  rotorcraft.  This  is 
needed  since  the  current  requirement  for 
restart  capability  could  be  interpreted  to 
apply  to  an  extremely  limited  part  of  the 
flight  envelope,  and  thus  not  provided 
the  safety  intended  by  paragraph  (c). 


Ref:  Proposals  282  and  285;  Committee 
II. 

3-44.  By  amending  §  29.908  by  revising 
paragraph  (a)  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  29.908    Cooling  fans. 

•  •  •  •  « 

(a)  Category  A.  For  cooling  fans 
installed  in  Category  A  rotorcraft,  it 
must  be  shown  that  a  fan  blade  failure 
will  not  prevent  continued  safe  flight 
either  because  of  damage  caused  by  the 
failed  blade  or  loss  of  cooling  air. 
***** 

(c)  Failure  evaluation.  Unless  a 
fatigue  evaluation  under  §  29.571  is 
conducted,  it  must  be  shown  that 
cooling  fan  blades  are  not  operating  at 
reasonant  conditions  within  the 
operating  limits  of  the  rotorcraft. 

Explanation:  This  proposed  change  to 
paragraph  (a)  would  require  safe 
operation,  including  adequate  cooling, 
following  a  cooling  fan  failure.  This 
change  is  needed  since  the  existing  rule 
would  accept  fan  failure  modes  which 
could  result  in  hazards  to  the  rotorcraft 
from  fan  fragmentation  or  from  loss  of 
cooling  air  to  critical  powerplant 
components. 

New  paragraph  (c)  would  require 
determination  that  cooling  fans  which 
are  not  part  of  the  rotor  drive  system  are 
safe  from  failure  to  be  expected  if  fan 
blade  resonant  conditions  exist  within 
the  operating  range.  This  change  is 
needed  to  ensure  proper  fatigue 
evaluation  of  fans  which  by  location  or 
deflnition  may  not  be  included  in  other 
fatigue  tests  or  evaluations. 

Ref:  Proposals  281  and  287;  Committee 
II. 

3-45.  By  amending  S  29.923  by  revising 
paragraphs  (a)(1),  (a)(3)  (introductory 
text),  (a)(3)(ii),  (b),  introductory  text  of 
(c),  (d)  through  (h),  and  (k)  to  read  as 
follows: 

9  29.923    Rotor  drive  system  and  control 
mechanism  tests. 

(a)  •   •    • 

(1)  Ten-hour  test  cycles  shall  be  used, 
except  that  the  test  cycle  shall  be 
entended  to  include  the  OEI  test  of 
paragraphs  (b)(2)  and  (k),  if  OEI  ratings 
are  requested. 

(2)*   •   * 

(3)  The  test  torque  and  speed  must 
be— 

(i)  •  •  * 

(ii)  Absorbed  by  the  rotors  to  be 
approved  for  the  rotorcraft. 

(b)  Endurance  tests,  takeoff  run.  The 
takeoff  run  must  be  conducted  as 
follows: 
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(1)  Except  as  prescribed  in  pdragraph 
(b)(2)  of  this  section,  the  takeoff  run 
must  consist  of  1  hour  of  alternate  runs 
of  5  minutes  each  at  takeoff  torque  and 
the  maximum  speed  for  use  with  takeoff 
torque,  and  5  minutes  each  at  as  low  an 
engine  idle  speed  as  practicable.  The 
engine  must  be  declutched  from  the 
rotor  drive  system,  and  the  rotor  brake, 
if  furnished  and  so  intended,  must  be 
applied  during  the  flrst  minute  of  the 
idle  run.  During  the  remaining  4  minutes 
of  the  idle  run.  the  clutch  must  be 
engaged  so  that  the  engine  drives  the 
rotor  at  the  minimum  practical  r.p.m. 
The  engine  and  the  rotor  drive  system 
must  be  accelerated  at  the  maximum 
rate.  When  declutching  the  engine,  it 
must  be  decelerated  rapidly  enough  to 
allow  the  operation  of  the  overrunning 
clutch. 

(2)  For  helicopters  for  which  the  use  of 
2'/2-minute  OEI  rating  is  requested,  the 
takeoff  run  must  be  conducted  as 
prescribed  in  paragraph  (b)(1)  of  this 
section,  except  for  the  third  and  sixth 
runs  for  which  the  takeoff  torque  and 
the  maximum  speed  for  use  with  takeoff 
torque  are  prescribed  in  that  paragraph. 
For  these  runs,  the  following  apply: 

(i)  Each  run  must  consist  of  at  least 
one  period  of  2V^  minutes  with  takeoff 
torque  and  the  maximum  speed  for  use 
with  takeoff  torque  on  all  engines. 

(ii)  Each  run  must  consist  of  at  least 
one  period,  for  each  engine  in  sequence, 
during  which  that  engine  simulates  a 
power  failure  and  the  remaining  engines 
are  run  at  the  2'/i-minute  OEI  torque  and 
the  maximum  speed  for  use  with  iVt- 
minute  OEI  torque  for  Z^M  minutes. 

(c)  Endurance  tests:  maximum 
continuous  run.  Three  hours  of 
continuous  operation  at  maximum 
continuous  torque  and  the  maximum 
speed  for  use  with  maximum  continuous 
torque  must  be  conducted  as  follows: 

*        *         *         *        « 

(d)  Endurance  tests;  90  percent  of 
maximum  continuous  run.  One  hour  of 
continuous  operation  at  90  percent  of 
maximum  continuous  torque  and  the 
maximum  speed  for  use  with  90  percent 
of  maximum  continuous  torque  must  be 
conducted.  . 

(e)  Endurance  tests:  80 percent  of 
maximum  continuous  run.  One  hour  of 
continuous  operation  at  80  percent  of 
maximum  continuous  torque  and  the 
minimum  speed  for  use  with  80  percent 
of  maximum  continuous  torque  must  be 
conducted. 

(f)  Endurance  tests:  60 percent  of 
maximum  continuous  run.  Two  hours  or. 
for  helicopters  for  which  the  use  of 
either  30-minute  OEI  power  or 
continuous  OEI  power  is  requested.  1 
hour  of  continuous  operation  at  60 


percent  of  maximum  continuous  torque 
and  the  minimum  speed  for  use  with  60  ' 
percent  of  maximum  continuous  torque 
must  be  conducted. 

(g)  Endurance  tests;  engine 
malfunctioning  run.  It  must  be 
determined  whether  malfunctioning  of 
components  such  as  the  engine  fuel  or 
ignition  systems,  or  whether  unequal 
engine  power  can  cause  dynamic 
conditions  detrimental  to  the  drive 
system.  If  so.  a  suitable  number  of  hours 
of  operation  must  be  accomplished 
under  those  conditions.  1  hour  of  which 
must  be  included  in  each  cycle,  and  the 
remaining  hours  of  which  must  be 
accomplished  at  the  end  of  the  20  cycles. 
If  no  detrimental  condition  results,  an 
additional  hour  of  operation  in 
comphance  with  paragraph  (b)  of  this 
section  must  be  conducted  in 
accordance  with  the  run  schedule  of 
paragraph  (b)(1)  without  consideration 
of  paragraph  (b)(2). 

(h)  Endurance  tests;  overspeed  run. 
One  hour  of  continuous  operation  must 
be  conducted  at  maximum  continuous 
torque  and  the  maximum  power-on 
overspeed  expected  in  service,  assuming 
that  speed  limiting  devices,  if  any, 
function  properly. 
*        •        •        •        • 

(k)  Endurance  tests:  OEI  torque. — (1) 
30-minute  OEI  run:  For  rotorcraft  for 
which  the  use  of  30-minute  OEI  torque  is 
requested,  a  run  at  30-minute  OEI  torque 
and  the  maximum  speed  for  use  with  30- 
minute  OEI  torque  must  be  conducted  as 
follows:  For  each  engine,  in  sequence, 
that  engine  must  t>e  inoperative  and  the 
remaining  engines  must  be  run  for  a  30- 
minute  period. 

(2)  Continuous  OEI  run:  For  rotorcraft 
for  which  the  use  of  continuous  OEI 
torque  is  requested,  a  run  at  continuous 
OEI  torque  and  the  maximum  speed  for 
use  with  continuous  OEI  torque  must  be 
conducted  as  follows:  For  each  engine, 
in  sequence,  that  engine  must  be 
inoperative  and  the  remaining  engines 
must  be  run  for  1  hour. 

(3)  The  number  of  periods  prescribed 
in  paragraph  (k)(l)  or  (k)(2)  of  this 
section  may  not  be  less  than  the  number 
of  engines,  nor  may  it  be  less  than  two. 

«        *         •        •        * 

Explanation:  These  proposed  changes 
include  editorial  changes,  additional 
testing  needed  to  qualify  the  rotor  drive 
system  for  a  new  continuous  OEI  rating, 
and  clarification  of  the  torque  and  r.p.m. 
relation  for  the  various  power  ratings 
involved  in  this  test,  as  follows. 

Paragraph  (a)(1)  would  be  revised  to 
require  the  test  cycle  to  be  extended 
beyond  10  hours  if  OEI  rating  tests  are 
to  be  included  in  the  test  program.  This 
change  is  needed  to  maintain  the  cyclic 


aspect  of  the  test  if  OEI  ratings  are 
included. 

Paragraph  (a)(3)  would  be  revised  to 
include  speed  as  a  part  of  the  test.  This 
change  is  needed  because  the  term 
torque  by  itself  does  not  adequately 
define  the  test. 

Paragraph  (a)(3)(ii)  is  revised  for 
clarity. 

Paragraph  (b)(2),  (f),  and  (k)  would  be 
revised  to  add  the  test  requirements  for 
the  new  continuous  OEI  rating  and 
.retain  as  an  alternate  the  30-minute  OEI 
rating  tests  for  those  applicants  who 
may  request  this  rating.  This  change  is 
needed  to  provide  a  regulatory  test  basis 
for  qualifying  the  rotor  drive  system  for 
optional  OEI  ratings. 

Paragraph  (g)  would  be  revised  to 
delete  the  inferred  requirement  for 
repeating  the  2V^-minute  OEI  runs  if  the 
takeoff  run  must  be  reconducted.  This 
change  is  needed  since  additional 
testing  for  the  2Vi-minute  rating  is 
unnecessary  for  safety. 

Additional  revisions  are  proposed  for 
S  29.923(b),  (c),  (d),  (e).  (f).  (h),  and  (k)  to 
clarify  the  power  parameter  words  to 
ensure  that  appropriate  torque  and 
rotational  speeds  are  used  during  the 
tests. 

Ref:  Proposals  288.  291,  292,  and  296: 
Committee  II. 

3-46.  By  amending  8  29.927  by  revising 
paragraphs  (c),  (d)  (introductory  text). 
(d)(2),  and  by  adding  new  paragraph  (f) 
to  read  as  follows: 


929.927 


(c)  Lubrication  system  failure.  For 
lubrication  systems,  the  function  of 
which  is  required  for  operation  of  the 
rotor  drive  system,  the  following  apply: 

(1)  Category  A.  It  must  be  shown  by 
tests  that  each  rotor  drive  system,  where 
the  probable  failure  of  any  element 
could  result  in  the  loss  of  lubricant,  is 
capable  of  continued  operation, 
although  not  necessarily  without 
damage,  for  a  period  of  at  least  30 
minutes  at  a  torque  and  rotational  speed 
prescribed  by  the  applicant  for 
continued  flight,  after  indication  to  the 
flightcrew  of  the  loss  of  lubricant. 

(2)  Category  B.  It  must  be  shown  by 
tests  that  the  rotor  drive  system  is 
capable  of  operating  under  autorotative 
conditions,  although  not  necessary 
without  damage,  for  15  minutes  after 
indication  to  the  flightcrew  of  the  loM  of 
lubricant.  -^ 

(d)  Overspeed  test.  The  rotor  drive 
system  must  be  subjected  to  50 
overspeed  runs,  each  30±3  seconds  in 
duration,  at  not  less  than  the  higher  of 
the  rotational  speed  to  be  expected  from 
an  engine  control  failure  or  105  percent 


« 
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of  the  maximum  rotational  speed, 
including  transients,  to  be  expected  in 
service.  These  runs  must  be  conducted 
as  follows: 

m  *  *  * 

(2)  Acceleration  and  deceleration 
must  be  accomplished  in  a  period  not 
longer  than  10  seconds  (except  where 
maximum  engine  acceleration  rate  will 
require  more  than  10  seconds),  and  the 
time  for  changing  speeds  may  not  be 
deducted  from  the  specified  time  for  the 
overspeed  runs. 
*        •        *        •        * 

(f)  Each  test  prescribed  by  this  section 
must  be  conducted  without  intervening 
disassembly  and.  except  for  the 
lubrication  system  failure  test  required 
by  paragraph  (c).  each  part  tested  must 
be  in  a  serviceable  condition  at  the 
conclusion  of  the  test. 

Explantatioii:  This  proposed  revision 
would  impose  more  realistic  rotor  drive 
system  lubricant  failure  considerations 
for  Category  A  rotorcraft  and  clarify  the 
test  requirement  for  Category  B 
rotorcraft.  The  overspeed  run  required 
by  this  section  would  be  revised  to 
delete  the  existing  teo  percent 
overspeed  test  and  tointroduce  test 
speed  requirements  related  to  the 
overspeed  to  be  expected  from 
operational  situations  which  may  occur 
in  service.  The  overspeed  test 
procedures  would  be  revised  to 
accommodate  slower  engine 
acceleration  rates  to  be  expected  from 
certain  engines. 

The  objectives  of  the  tests  prescribed 
by  paragraphs  (a)  thru  (d)  of  this  section 
may  not  be  met  if  intervening 
disassembly  were  allowed  or,  except  for 
paragraph  (c),  if  parts  were  rendered 
unserviceable  by  the  test.  New 
paragraph  (f)  is  added  to  control  this 
facet. 

Ref:  Proposals  297,  300.  and  325; 
committee  II. 

3-47.  By  adding  a  new  {  29.954  to  read 
as  follows: 

9  29.954    FiMl  systwii  lightning  protection. 

The  fuel  system  must  be  designed  and 
arranged  to  prevent  the  ignition  of  fuel 
vapor  within  the  system  by — 

(a)  Direct  lightning  strikes  to  areas 
having  a  high  probability  of  stroke 
attachment: 

(b)  Swept  lightning  strokes  to  areas 
where  swept  strokes  are  highly 
probable;  and 

(c)  Corona  and  streamering  at  fuel 
vent  outlets. 

Explanation:  See  the  explanation  for 
proposed  S  27.954. 

Ref:  Proposals  99,  306,  and  307; 
Committee  II. 


3-48.  By  revising  §  29.955  to  read  as 
follows: 

§29.955    Fiwlflow. 

(a)  Genera/.  The  fuel  system  for  each 
engine  must  provide  the  engine  with  at 
least  100  percent  of  the  fuel  required 
under  all  operating  and  maneuvering 
conditions  to  be  approved  for  the 
rotorcraft.  including,  as  applicable,  the 
fuel  required  to  operate  the  engines 
under  the  test  conditions  required  by 

§  29.927.  Unless  equivalent  methods  are 
used,  compliance  shall  be  shown  by  test 
during  which  the  following  occur: 

(1)  The  fuel  pressure,  corrected  for 
accelerations  (load  factors),  must  be 
within  the  limits  specified  by  the  engine 
type  certificate  data  sheet. 

(2)  The  fuel  level  in  the  tank  may  not 
exceed  that  established  as  the  unusable 
fuel  supply  for  that  tank  under  §  29.959, 
plus  that  necessary  to  conduct  the  test. 

(3)  The  fuel  head  between  the  tank 
and  the  engine  must  be  critical  with 
respect  to  rotorcraft  flight  attitudes. 

(4)  The  fuel  flow  transmitter,  if 
installed,  and  the  critical  fuel  pump  (for 
pump-fed  systems)  shall  be  installed  to 
produce  (by  actual  or  simulated  failure) 
the  critical  restriction  to  fuel  flow  to  be 
expected  from  component  failure  (Ref. 

S  29.991). 

(5)  Critical  values  of  engine  rotational 
speed,  electrical  power,  or  other  sources 
of  fuel  pump  motive  power  shall  be 
applied. 

(6)  Critical  values  of  fuel  properties 
which  adversely  affect  fuel  flow  are 
applied  during  demonstrations  of  fuel 
flow  capability. 

(7)  The  fuel  filter  required  by  9  29.997 
is  blocked  to  the  degree  necessary  to 
simulate  the  accumulation  of  fuel 
contamination  required  to  activate  the 
indicator  required  by  §  29.1305(a)(17). 
plus  the  contamination  to  be  expected 
from  full  fuel  tankage  of  the  rotorcraft. 
using  fuel  contaminated  to  the  degree 
expected  in  normal  service. 

(b)  FueJ  transfer  system.  If  normal 
operation  of  the  fuel  system  requires 
fuel  to  be  transferred  to  another  tank, 
the  transfer  must  occur  automatically 
via  a  system  which  has  been  shown  to 
maintain  the  fuel  level  in  the  receiving 
tank  with  acceptable  limits  during  flight 
or  surface  operation  of  the  rotorcraft. 

(c)  Multiple  fuel  tanks.  If  an  engine 
can  be  supplied  with  fuel  from  more 
than  one  tank,  the  fuel  system,  in 
addition  to  having  appropriate  manual 
switching  capabiUty,  must  be  designed 
to  prevent  interruption  of  fuel  flow  to 
that  engine,  without  attention  by  the 
flightcrew,  when  any  tank  supplying  fuel 
to  that  engine  is  depleted  of  usable  fuel 
during  normal  operation  and  any  other 


tank  that  normally  supplies  fuel  to  that 
engine  alone,  contains  usuable  fuel. 

Explanation:  See  the  explanation  for 
§  27.955. 
Ref:  Proposal  100;  Committee  II. 

3-49.  By  revising  §  29.961  to  read  as 
follows: 

§  29.961     FtMl  system  hot  WMttier 
operatioa 

Each  suction  lift  fuel  system  and  other 
fuel  systems  conducive  to  vapor 
formation  must  be  shown  to  operate 
satisfactorily  (within  certification  limits) 
when  using  fuel  at  the  most  critical 
temperature  for  vapor  formation  under 
critical  operating  conditions  expected  in 
service. 

Explanation:  See  the  explanation  for 
S  27.961.  Existing  §  29.961  contains  both 
general  and  detail  requirements  which 
are  to  some  extent  redundant,  are  not 
necessarily  critical,  and  could  arbitrarily 
require  hot  fuel  flight  tests  of  systems 
which  are  not  subject  to  failure  due  to 
hot  fuel  vapor  formations.  These  details 
of  testing  are  more  appropriately 
covered  by  advisory  material  than  by 
rule.  This  proposal  would  substitute  a 
simple,  succinct  statement  of  the  basic 
requirement. 

Ref:  None. 

3-50.  By  amending  §  29.963  by  revising 
paragraph  (b)  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§29.963    Fuel  tames:  General. 

***** 

(b)  Under  emergency  landing 
conditions,  each  fuel  tank  and  its 
installation  must  be  designed  or 
protected  to  retain  fuel  without  leakage 
when  subjected  to  the  following  ultimate 
inertia  forces  relative  to  the  surrounding 
structure: 

(1)  Upward — 1.5g. 

(2)  Forward— e.Og. 

(3)  Sideward— 4.0g. 

(4)  Downward — B.Og. 
***** 

(e)  The  maximum  exposed  surface 
temperature  of  all  components  in  the 
fuel  tank  shall  be  less  by  a  safe  margin, 
than  the  lowest  expected  autoignition 
temperature  of  the  fuel  or  fuel  vapor  in 
the  tank.  Compliance  with  this 
requirement  must  be  shown  under  all 
operating  conditions  and  under  all 
normal  or  malfunction  conditions  of  all 
components  inside  the  tank. 

Explanation:  Revised  paragraph  (b)  of 
this  proposal  is  one  of  several  proposals 
intended  to  improve  the  fuel  system 
crashworthiness  of  rotorcraft.  This 
proposal  would  increase  the  forward, 
sideward,  and  downward  load  factors  to 
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be  used  in  designing  fuel  tank  support 
structure.  The  1.5g  upward  load  factor  in 
current  §  29.561  would  be  retained. 
Proposed  paragraph  (e)  is  intended  to 
require  assurance  that  there  is  no 
possibility  that  hot  spots  or  ignition 
points  sufficient  to  ignite  fuel  or  fuel 
vapors  can  be  created  by  normal 
operation  or  by  malfunction  of 
equipment,  such  as  pumps,  quantity 
indicating  systems,  motor  or  solenoid 
valves,  etc.,  installed  inside  fuel  tanks. 
Reh  Proposals  313  and  314;  Committee 

n. 

§29.967    [Amended] 

5-51.  By  amending  §  29.967  by 
removing  paragraph  (f)- 

Explanation:  Paragraph  If)  is 
redundant  to  §  29  963(b). 
Ref:  None. 

3-52.  By  revising  §  29.969  to  read  as 
follows: 

§  29.969    Fuel  tank  cxpenslon  space. 

Each  fuel  tank  or  each  group  of  fuel 
tanks  with  interconnected  vent  systems 
must  have  an  expansion  space  of  not 
less  than  2  percent  of  the  tank  capacity. 
It  must  be  impossible  to  fill  the  fuel  tank 
expansion  space  inadvertently  with  the 
rotorcraft  in  the  normal  ground  attitude. 

Explanation:  See  the  explanation  for 
proposed  §  27.969. 

Ref:  Proposals  104  and  318;  Committee 
II. 

3-53.  By  amending  §  29.971  by  revising 
paragraph  (c)  to  read  as  follows: 

§  29.971    Fuel  tank  sump. 

*  •  *  *  » 

(c)  Each  fuel  tank  must  allow  drainage 
uf  hazardous  quantities  of  water  from 
each  part  of  the  tank  to  the  sump  with 
the  rotorcraft  in  any  ground  attitude  to 
be  expected  in  service. 
***** 

Explanation:  This  propositi  woiild 
require  fuel  tank  sumps  to  be  designed 
or  arranged  to  collect  water  or  other 
contaminants  in  the  tank  with  thf 
rotorcraft  in  any  expected  gronml 
attitude.  This  change  is  nteJcd  sinre  the 
existing  requirement  for  cuitsideration  of 
"norma!  ground  attitude"  may  result  in 
inadequdtc  sump  drainage  in  some 
ground  attitudes. 

Ref:  Proposal  319;  Committee  U. 

3-54.  By  amending  §  29  975  by 
removing  the  word  "and"  after  the 
semicolon  in  paragraph  (a)(5);  by 
removing  the  period  at  the  end  of 
paragraph  (a)(6)(ii)  and  inserting  ";  and" 
in  its  place;  and  by  adding  a  new 
paragraph  (a)(7)  to  read  as  follows: 


§  29.975    Fuel  tanl(  vents  and  certMiretor  jt 
vapor  vents.  ^ 

(a)  *   •   • 

(7)  The  venting  system  shall  be 
designed  to  minimize  spillage  of  fuel 
through  the  vents  to  an  ignition  source 
in  the  event  of  a  rollover  during  landing 
or  ground  operations,  unless  a  rollover 
is  shown  to  be  extremely  remote. 

*  •  *  *  * 

ExplanatioD:  See  the  explanation  for 
9  27.975. 

Ref:  Proposals  103,  305,  314,  and  316; 
Committee  U. 

3-55.  By  revising  9  29.991  to  read  as 
follows: 

§  29.991    Fuel  pumps. 

(a)  Compliance  with  9  29.955  shall  not 
be  jeopardized  by  failure  of — 

(1)  Any  one  pump  except  pumps  that 
are  approved  and  installed  as  parts  of  a 
type  certificated  engine:  oi 

(2)  Any  component  required  for  pump 
operation  except  the  engine  served  by 
that  pump. 

(b)  The  following  fuel  pump 
installation  requirements  apply: 

(1)  When  necessary  to  maintain  the 
proper  fuel  pressure —  ^ 

(i)  A  connection  must  be  provided  to    > 
transmit  the  carburetor  air  intake  static 
pressure  to  the  proper  fuel  pump  relief 
valve  connection;  and 

(ii)  The  gauge  balance  lines  must  be 
independently  connected  to  the 
carburetor  inlet  pressure  to  avoid 
incorrect  fuel  pressure  readings. 

(2)  The  installation  of  fuel  pumps 
having  seals  or  diaphragms  that  may 
leak  must  have  means  for  draining 
leaking  fuel. 

(3)  Each  drain  line  must  discharge 
where  it  will  not  create  a  fire  hazard. 

Explanation:  See  the  explanation  for 
5  27.991. 
Ref:  None. 

3-56  By  amending  9  29.993  by  adding 
a  new  paragraph  (f)  to  read  as  follows: 

§  29.993    Fuel  system  lines  and  fittings. 

*  •  *  •  * 

(f)  Flammable  fluid  lines  must  be 
constructed  and  routed  to  withstand  the 
inertici  loads  of  §  29  963  without 
hazardous  leakage. 

Explanation:  Sec  the  explanation  for 
proposed  9  27.993. 

Ref:  Proposals  106  and  321;  Committee 
II. 

3-57.  By  amending  9  29.997  by  revising 
the  introductory  text  and  paragraph  (d) 
to  read  as  follows: 

§29.997    Fuel  strainer  or  fitter. 

There  must  be  a  fuel  strainer  or  filter 
between  the  fuel  tank  outlet  and  the 


inlet  of  the  first  fuel  system  component 
which  is  susceptible  to  fuel 
contamination,  including  the  fuel 
metering  device  or  an  engine  positive 
displacement  pump,  whichever  is  nearer 
the  fuel  tank  outlet.  This  fuel  strainer  or 
filter  must — 

«  *  •  *  * 

(d)  Provide  a  means  to  remove  from 
the  fuel  any  contaminant  which  would 
jeopardize  the  flow  of  fuel  through 
rotorcraft  or  engine  fuel  system 
components  required  for  proper 
rotorcraft  or  engine  fuel  system 
operation. 

Explanation:  See  the  explanation  for 
proposed  9  27.997. 
Ref:  Proposal  322:  Committee  II. 

3-58.  By  amending  9  29.999  by  revising 
paragraphs  (a)  and  (b)(2)  to  read  as 
follows: 

§  29.999    Fuel  system  drains. 

(a)  There  must  be  at  least  one 
accessible  drain  at  the  lowest  point  in 
each  fuel  system  to  completely  drain  the 
system  with  the  rotorcraft  in  any  ground 
attitude  to  be  expected  in  service. 

(b)*  '  * 

(2)  Have  manual  or  automatic  means 
to  ensure  positive  closure  in  the  off 
position;  and 

*  •  •  •  ■ 

Explanation:  See  the  explanation  for 
proposed  9  27.999. 
Ref:  Proposal  322;  Committee  U. 

3-59.  By  adding  a  new  9  29.1001  after 
9  29  999  to  read  as  follows: 

§29.1001    Fuel  Jettisoning. 

If  a  fuel  jettisoning  system  is  installed, 
the  following  apply: 

(a)  Fuel  jettisoning  must  be 
demonstrated  to  be  safe  in  all  normal 
flight  regimes,  including  partial  power 
descent  and  emergency  descent,  except 
that  takeoff,  hover,  and  in-ground-effect 
maneuvers  may  be  excluded  provided 
appropriate  limitations  are  prescribed. 

(h)  In  showing  compliance  with 
paragr  iph  (a)  of  this  section,  if  must  be 
shown  that — 

(1)  The  fuel  jettisoning  system  and  its 
operation  are  free  from  fire  hazard: 

(2)  The  fuel  discharges  clear  of  any 
part  of  the  rotorcraft; 

(3)  Fuel  vapors  do  not  enter  any  part 
of  the  rotorcraft;  and 

(4)  Controllability  of  the  rotorcraft 
reinaii.s  satisfactory  throughout  the  fuel 
jettisoning  operation. 

(c)  Means  must  be  provided  to 
automatically  prevent  jettisoning  fuel  to 
below  the  level  required  for  an  all- 
engine  climb  at  maximum  continuous 
power  from  sea  level  to  5.000  feet 
altitude  and  thereafter  allow  cruise  for 
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30  minutes  at  engine  power  fur 
maximum  range. 

(d)  The  controls  for  any  fuel 
jettisoning  system  must  be  designed  to 
allow  flight  personnel  (minimum  crew) 
to  safely  interrupt  fuel  jettisoning  during 
any  part  of  the  jettisoning  operation. 

(e)  Fuel  jettisoning  system  must  be 
designed  to  comply  with  the  powerplani 
installation  requirements  of  §  29.901(c). 

(f)  An  auxiliary  fuel  jettisoning  system 
which  meets  the  requirements  of 
paragraphs  (a),  (b),  (d).  and  (e)  of  this 
section  may  be  installed  to  jettison 
additional  fuel  provided  it  has  separate 
and  independent  controls. 

Expianation:  This  proposed  rule 
provides  design  and  test  standards  for 
optional  fuel  jettisoning  systems.  These 
systems  have  been  found  useful  in 
reducing  the  operating  weight  of 
rotorcraft  to  facilitate  unplanned 
landings  or  other  critical  maneuvers. 

Ref:  Proposal  323  and  324:  Committer 
II 


§29.1011     ( 


3-eo.  By  amending  §  29.1011  by 
revising  the  section  heading  to  read 
"Engine:  General.":  by  removing 
existing  paragraph  (b),  and  by 
redesignating  paragraphs  (c),  (d).  and  (e) 
as  (b),  (c),  and  (d).  respectively. 

Explanation:  A  new  §  29.1027, 
proposed  in  this  notice,  provides 
comprehensive  oil  system  requirements 
for  transmissions  and  drive  systems. 
Existing  S  29.1011  would  be  retitled 
"Engine:  General."  and  paragraphs  (b), 
(b)(1).  and  (b)(2).  which  pertain  to  the 
trasmission  and  drive  system,  are 
deleted  from  this  section  and  reinstated 
in  new  §  29.1027. 

Ref:  None. 

3-61.  By  amending  §  29.1019  by 
revising  paragraph  (a)(3]  to  read  as 
follows: 

SM.101*    (M  strakMr  or  flttcf . 

(a)  •  - 

(3)  The  oil  strainer  or  filter,  unless  it  is 
installed  at  an  oil  tank  outlet,  must 
incorporate  a  means  to  indicate 
contamination  before  it  reaches  the 
capacity  established  in  accordance  with 
paragraph  (a)(2)  of  this  section. 
***** 

Explanation:  See  the  explanation  for 
proposed  {  27.l6l9. 

Ref:  Proposals  108  and  327;  Committee 
II. 

3-62.  By  adding  a  new  S  29.1027  after 
S  29.1025  to  read  as  follows: 

S  29. 1027    Transmtealon  and  gearlwxas: 


(a)  The  oil  system  for  components  of 
the  rotor  drive  system  that  require 


continuous  lubrication  must  be 
sufficiently  independent  of  the 
lubrication  systems  of  the  engine(s)  to 
ensure — 

(1)  Operation  with  any  engine 
inoperative:  and 

(2)  Safe  autorotation. 

(b)  Pressure  lubrication  systems  for 
transmissions  and  gearboxes  must 
comply  with  the  engine  oil  system 
requirements  of  §§  29.1011,  29.1013. 
29.1015.  29.1017.  29.1021.  29.1023.  and 
29.1337(d).  In  addition,  the  system  must 
have — 

(1)  An  oil  strainer  or  filter  through 
which  all  the  lubricant  flows,  and 
must — 

(i)  Be  designed  to  remove  from  the 
lubricant  any  contaminant  which  may 
damage  transmission  and  drive  system 
components  or  impede  the  flow  of 
lubricant  to  a  hazardous  degree;  and 

(ii)  Be  equipped  with  a  bypass 
constructed  and  installed  so  that — 

(A)  The  lubricant  will  flow  at  the 
normal  rate  through  the  rest  of  the 
system  with  the  strainer  or  filter 
completely  blocked:  and 

(B)  The  release  of  collected 
contaminants  is  minimized  by 
appropriate  location  of  the  bypass  to 
ensure  that  collected  contaminants  are 
not  in  the  bypass  flowpath; 

(iii)  Be  equipped  with  a  means  to 
indicate  collection  of  contaminants  on 
the  filter  or  strainer  at  or  before  opening 
of  the  bypass: 

(2)  For  each  lubricant  tank  or  sump 
outlet  supplying  lubrication  to  rotor 
drive  systems  and  rotor  drive  system 
components,  a  screen  to  prevent 
entrance  into  the  lubrication  system  of 
any  object  that  might  obstruct  the  flow 
of  lubricant  from  the  outlet  to  the  filter 
required  by  paragraph  (b)(1)  of  this 
section.  The  requirements  of  paragraph 
(b)(1)  do  not  apply  to  screens  installed 
at  lubricant  tank  or  sump  outlets. 

(c)  Splash  type  lubrication  systems  for 
rotor  drive  system  gearboxes  must 
comply  with  §§  29.1021  and  29.1337(d). 

Explanatioii:  See  the  explanation  for 
proposed  §  27.1027. 
Ref:  None. 

3-63.  By  amending  §  29.1041  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§  29.1041    General. 

(a)  The  powerplant  and  auxiliary 
power  unit  cooling  provisions  must  be 
able  to  maintain  the  temperatures  of 
powerplant  components,  engine  fluids, 
and  auxiliary  power  unit  components 
and  fluids  within  the  temperature  limits 
established  for  these  components  and 
fluids,  under  ground,  water,  and  flight 
operating  conditions,  for  which 


certification  is  requested,  and  after 
norma!  engine  or  auxiliary  power  unit 
shutdown,  or  both. 
«        •        *        •        • 

(c)  Except  for  ground-use-only 
auxiliary  power  units,  compliance  with 
paragraphs  (a)  and  (b)  of  this  section 
must  be  shown  by  flight  tests  in  which 
the  temperatures  of  selected  powerplant 
component  and  auxiliary  power  unit 
component,  engine,  and  transmission 
fluids  are  obtained  under  the  conditions 
prescribed  in  those  paragraphs. 

Explanation:  This  change  would 
revise  paragraph  (a)  to  add  a  phrase  to 
make  clear  that  the  powerplant  cooling 
tests  requirements  must  correspond  to 
the  conditions  for  which  certification  is 
r^uested.  Paragraph  (b)  would  be 
revised  to  exempt  ground-use-only 
auxiliary  power  units  from  a 
requirement  for  flight  cooling  tests. 
These  changes  are  needed  to  avoid  the 
inappropriate  connotation  in  the  existing 
rule  that  "ground-use-only"  auxiliary 
power  units  must  demonstrate  adequate 
cooling  in  flight. 

Ref:  Proposal  328:  Committee  II. 

3-64.  By  amending  §  29.1043  by  adding 
a  new  paragraph  (a)(5)  to  read  as 
follows: 

§29.1043    Coonng  tests. 

(a)  *   •   • 

(5)  For  the.purposes  of  the  cooling 
tests,  a  temperature  is  "stabilized"  when 
its  rate  of  change  is  less  than  2°  F  per 
minute. 

*  *  *  *  « 

Explanation:  This  proposal  would 
provide  a  definition  of  the  term 
"stabilized"  as  used  in  subsequent  rules 
pertaining  to  powerplant  cooling  testing. 
This  definition  agrees  with  the  definition 
of  "stabilized"  used  in  other  parts  of  this 
subchapter.  This  proposal  is  needed  to 
define  more  clearly  the  cooling  test 
requirements  and  to  eliminate  prolonged 
and  unnecessary  extension  of  cooling 
tests  which  may  occur  if  test  parameters 
continue  to  change  slightly  during  the 
cooling,  test. 

Ref.  Proposal  330;  Committee  II. 

3-65.  By  amending  §  29.1045  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  29.104S    Climb  cooling  test  procedures. 

(c)  Each  operating  engine  must — 
(1)  P'or  helicopters  for  which  the  use  of 
30-minute  OEI  power  is  requested,  be  at 
30-minute  OEI  power  for  30  minutes,  and 
then  at  maximum  continuous  power  (or 
at  full  throttle  when  above  the  critical 
altitude); 


Ji    »  . 


Federal  Register  /  Vol.  49,  No.  229  /  Tuesday,  November  27,  1984  /  Proposed  Rules 


46687 


(2)  For  helicopters  for  which  the  use  of 
continuous  OEI  power  is  requested,  be 
at  continuous  OEI  power  (or  at  full 
throttle  when  above  the  critical 
altitude);  and 

(3)  For  other  rotorcraft,  be  a  maximum 
continuous  power  (or  at  full  throttle 
wnen  above  the  critical  altitude). 
***** 

Explanation:  This  is  part  of  a  series  of 
proposals  related  to  introduction  of  a 
new  "continuous  OEI"  rating.  This 
proposal  introduces  into  the  climb 
cooling  test  procedure  an  alternate  test 
for  climb  cooling  similar  to  that 
prescribed  for  "30-minute  OEI  power" 
except  that  "continuous  OEI  power"  is 
presecribed.  This  alternate  test  is 
needed  because  the  existing  cooling  test 
requirements  are  not  adequate  to  ensure 
safe  operation  with  "continuous  OEI 
power."  See  proposed  §  27.67. 

Ref:  See  the  proposals  for  §  1.1; 
Committee  II. 

3-66.  By  amending  §  29.1047  by 
removing  the  words  "at  least"  from  the 
end  af  the  introductory  text  of 
paragraph  (a)(4)  and  by  revising 
paragraphs  (a](4)(i)  and  (a)(4)(ii)  to  read 
as  follows: 

§29.1047    Takeoff  cooling  test 
procedures. 

(a)  *  *  • 

(4)  *  •  • 

(i)  Thirty  minutes,  if  30-minute  OEI 
power  is  used;  or 

(ii)  At  least  5  minutes  after  the 
occurrence  of  the  highest  temperature 
recorded,  if  continuous  OEI  power  or 
maximum  continuous  power  is  used. 
***** 

Explanation:  See  the  explanation  for 
proposed  §§  27.67  and  29.1045. 

Ref:  See  the  proposals  for  S  11; 
Committee  II. 

3-67.  By  amending  §  29.1093  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  29.1093    Induction  system  Icing 
protection. 


(b)  Turbine  engines. 

(1)  It  must  be  shown  that  each  turbine 
engine  and  its  air  inlet  system  can 
operate  throughout  the  flight  power 
range  of  the  engine  (including  idling) — 

(i)  Without  accumulating  ice  on  engine 
or  inlet  system  components  that  would 
adversely  affect  engine  operation  or 
cause  a  serious  loss  of  power  under  the 
icing  conditions  specified  in  Appendix  C 
of  this  part;  and 

(ii)  In  snow,  both  falling  and  blowing, 
without  adverse  effect  on  engine 


operation,  within  the  limitations 
established  for  the  rotorcraft. 

*        «        •        *        * 

Explanation:  This  proposal  would 

revise  and  clarify  (by  rewording  and 
rephrasing)  existing  paragraph  (b).  This 
change  is  needed  because  the  phrasing 
and  paragraphing  of  existing  paragraph 
(b)  and  its  subparagraphs  imply  that  the 
phrase  "within  the  limitations 
established  for  the  rotorcraft"  in  (b)(1) 
applies  equally  to  (b)(l)(i)  and  (b)(l)(ii).  . 
This  implication  was  not  intended  by 
Amendments  29-13  and  29-10  which, 
respectively,  introduced  the 
requirements  for  considering  inlet 
components  when  evaluating 
atmospheric  ice  and  the  (optional) 
requirement  for  demonstrating  Cight  into 
snow.  This  proposal,  by  further 
rewording  and  rephrasing,  would  restate 
these  requirements  in  their  original 
context. 

The  reference  to  Appendix  C  of  Part 
25  would  be  changed  to  Appendix  C  of 
Part  29.  See  the  explanation  for 
9  27.1093. 
N     Ref:  None. 

3-68.  By  amending  9  29.1141  by 
revising  the  introductory  text  of 
paragraph  (f)  to  read  as  follows: 

929.1141    Powerplant  controls:  General. 

***** 

(f)  Controls  of  powerplant  valves 
required  for  safety  must  have — 

***** 

Explanation:  See  the  explanation  for 
proposed  9  27.1141. 
Ref:  Proposal  341;  Committee  II. 

3-69.  By  revising  9  29.1143  to  read  as 
follows: 

§29.1143    Engine  controls. 

(a)  There  must  be  s  separate  power 
control  for  each  engine. 

(b)  Power  controls  must  be  arranged 
to  allow  ready  synchronization  of  all 
engines  by — 

(1)  Separate  control  of  each  engine; 
and 

(2)  Simultaneous  control  of  all 
engines. 

(c)  Each  power  control  must  provide  a 
positive  and  immediate  responsive 
means  of  controlling  its  engine. 

(d)  Each  fluid  injection  control  other 
than  fuel  system  control  must  be  in  the 
corresponding  power  control.  However, 
the  injection  system  pump  may  have  a 
separate  control. 

(e)  If  a  power  control  incorporates  a 
fuel  shutoff  feature,  the  control  must 
have  a  means  to  prevent  the  inadvertent 
movement  of  the  control  into  the  shutoff 
position.  The  means  must — 

(1)  Have  a  positive  lock  or  stop  at  the 
idle  position;  and 


(2)  Require  a  separate  and  distinct 
operation  to  place  the  control  in  the 
shutoff  position. 

Explanation:  See  the  explanation  for 
9  27.1143. 

Ref:  Proposals  343  and  116;  Committee 
II. 

3-70.  By  amending  9  29.1163  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  29.1 163    Powerplant  accessories. 

•  *  *  *  • 

(d)  Unless  other  means  are  provided, 
torque  limiting  means  must  be  provided 
for  accessory  drives  located  on  any 
component  of  the  transmission  and  rotor 
drive  system  to  prevent  damage  to  these 
components  from  excessive  accessory 
load. 

Explanation:  See  the  proposal  and 
explanation  for  9  27.1163. 
Ref:  Proposal  No.  117;  Committee  II. 

3-71.  By  amending  9  29.1181  by  adding 
a  new  paragraph  (b)  to  read  as  follows: 


§29.1181 
Included. 


Designated  fire  zones:  regions 


(b)  Each  designated  fire  zone  must 
meet  the  requirements  of  99  29.1183 
through  29.1203. 

Explanation:  Adoption  of  Amendment 
29-3  (33  FR  956;  January  26, 1968)  which 
revised  paragraph  (a)  of  this  rule 
inadvertently  dropped  paragraph  (b). 
This  proposal  would  reinstate  the 
original  paragraph  (b).  This  change  is 
needed  to  emphasize  the  correlation 
between  the  fire  zone  definition  and  the 
areas  of  the  rotorcraft  which  require  fire 
protection. 

Ref:  None. 

3-72.  By  amending  9  29.1189  by 
revising  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§29.1189    Sttutoff  means. 
***** 

(e)  Each  shutoff  valve  and  its  control 
must  be  designed,  located,  and 
protected  to  function  properly  under  any 
condition  likely  to  result  from  fire  in  a 
designated  fire  zone. 

(f)  Except  for  ground-use-only 
auxiliary  power  unit  installations,  there 
must  be  means  to  prevent  inadvertent 
operation  of  each  shutoff  and  to  make  it 
possible  to  reopen  it  in  flight  after  it  has 
been  closed. 

Explanation:  See  the  proposal  and 
explanation  for  9  27.1189(c).  Paragraph 
(f)  is  revised  to  exempt  ground-use-only 
auxiliary  power  unit  shutoff  devices 
from  the  requirement  for  a  guarded 
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control  since  no  flight  safety  objective  is 
involved. 

Ref:  Proposals  347  and  348;  Committee 
U. 

3-73.  By  amending  S  29.1193  by  adding 
a  new  paragraph  (f)  to  read  as  follows: 

§29.1193    Cowing  and  angifw 


(f)  A  means  of  retention  for  each 
openable  or  readily  removable  panel, 
cowling,  or  engine  or  rotor  drive  system 
covering  must  be  provided  to  preclude 
hazardous  damage  to  rotors  or  critical 
control  components  in  the  event  of — 

(1)  Structural  or  mechanical  failure  of 
the  nomal  retention  means,  unless  such 
failure  is  extremely  improbable;  or 

(2)  Fire  in  a  fire  zone,  if  such  fire  could 
adversely  affect  the  normal  means  of 
retention. 

Explanadon:  See  the  explanation  for 
S  27.1193.  In  addition,  the  fire  protection 
associated  with  the  transport  category 
rotorcraft  requirements  of  §§  29.1193 
and  29.1195  could  be  compromised  if 
engine  cowling  retention  failed  under 
fire  conditions.  Proposed  paragraph 
(f)(2)  would  require  means  of  cowl 
retention  to  prevent  loss  of  cowl 
elements  in  the  event  of  engine  fire. 

Ref:  Proposal  349;  Committee  11. 

3-74.  By  amending  §  29.1305  by 
revising  paragraphs  (a)(4),  (a)(17), 
(a)(19),  (b)(2),  (c)(1).  and  (c)(2);  by 
adding  new  paragraphs  (a)(20)  through 
(a)(23);  by  removing  the  word  "and"  at 
the  end  of  (a)(18):  and  by  removing  (c)(3) 
as  follows: 

S  29.1305    Poiwrplwit  Instrunwnts. 

(a)  •  *  • 

(4)  A  low  fuel  warning  device  for  each 
fuel  tank  which  feeds  an  engine.  This 
device  must — 

(i)  Provide  a  warning  to  the  crew 
when  approximately  10  minutes  of 
usable  fuel  remains  in  the  tank;  and 

(ji)  Be  independent  of  the  normal  fuel 
quantity  indicating  system. 
*        •        •        *        * 

(17)  An  indicator  for  the  filter  required 
by  S  29.997  to  indicate  the  occurrence  of 
contamination  of  the  filter  to  the  degree 

established  in  compliance  with  8  29.955: 

***** 

(19)  An  indicator  to  indicate  the 
functioning  of  any  selectable  or 
controllable  heater  used  to  prevent  ice 
clogging  of  fuel  system  components: 

(20)  An  individual  fuel  pressure 
indicator  for  each  engine,  unless  the  fuel 
system  which  supplies  that  engine  does 
not  employ  any  pumps,  filters,  or  other 
components  subject  to  degradation  or 


failure  which  may  adversely  affect  fuel 
pressure  at  the  engine: 

(21)  A  means  to  indicate  to  the 
flightcrew  the  failure  of  any  fuel  pump 
installed  to  show  compliance  with 

S  29.955; 

(22)  Warning  or  caution  devices  to 
signal  to  the  flightcrew  when 
ferromagnetic  particles  are  detected  by 
the  chip  detector  required  by 

§  29.1337(e);  and 

(23)  For  auxiliary  power  units,  an 
individual  indicator,  warning  or  caution 
device,  or  other  means  to  advise  the 
flightcrew  that  limits  are  being 
exceeded,  if  exceeding  these  limits  can 
be  hazardous,  for — 

(i)  Gas  temperature; 
(ii)  Oil  pressure;  and 
(iii)  Rotor  speed. 

(b)  *  *  * 

(2)  An  independent  fuel  pressure 
warning  device  for  each  engine  or  a 
master  warning  device  for  all  engines 
with  provision  for  isolating  the 
individual  warning  device  from  the 
matter  warning  device;  and 
***** 

(c)  •  *  * 

(1)  An  individual  oil  pressure 
indicator  for  each  engine;  and 

(2)  Fire  warning  indicators,  when  fire 
detection  is  required. 

Explanation:  For  the  revisions  to 
paragraphs  (a)(4).  (a)(17).  and  (a)(19), 
see  the  explanation  for  corresponding 
changes  in  proposed  §  27.1305.  New 
paragraph  (a)(20]  combines  into  one  rule 
without  substantative  change  the 
existing  identical  requirements  for  fuel 
pressure  indicators  currentiy  in 
paragraphs  {b)(2)  and  (c)(2)  and  further 
modifies  the  applicability  of  this 
requirement  to  only  those  fuel  systems 
with  devices  or  components  which,  in 
the  event  of  failure  or  degradation,  could 
adversely  affect  fuel  pressure  at  the 
engine.  The  applicability  change  in 
(a](20)  is  needed  since  fuel  pressure 
gauges  have  litUe  or  no  significant  value 
when  used  in  gravity  or  suction  feed  fuel 
systems. 

New  paragraph  (a)(21)  would  require 
a  warning  device  to  indicate  the  failure 
of  any  fuel  pump  required  for  adequate 
fuel  fiow  to  the  engine.  This  change  is 
needed  to  alert  the  flightcrew  that  fuel 
flow  and  engine  operation  is  now 
dependent  on  the  emergency  system  and 
to  institute  precautionary  operating 
procedures. 

New  paragraph  (a)(22)  would  require 
a  cockpit  signal  in  the  event 
ferromagnetic  particles  are  detected  by 
the  chip  detector  required  by  new 
§  29.1337(d).  For  explanation  of  this 
change,  see  the  explanation  for 
9  29 1337(d). 


New  paragraph  (a)(23)  would  require 
powerplant  instruments  or  warning 
devices  for  auxiliary  power  units 
installed  in  rotorcraft.  This  change  is 
needed  to  provide  the  flightcrew  with 
information  or  warning  devices  needed 
to  avoid  possible  unsafe  operating 
conditions  which  may  be  expected  with 
auxiliary  power  units. 

The  changes  to  paragraphs  (b)(2)  and 
(c)(2)  are  needed  to  coordinate  the 
change  to  (a)(20). 

Ref:  Proposals  354,  355.  356,  357,  and 
360;  Committee  II. 

3-75.  By  amending  §  29.1337  by  adding 
a  new  paragraph  (e)  to  read  as  follows: 

§  29.1337    Pow*rplant  instruments. 

•         •         *         *         * 

(e)  Transmission  gearboxes  utilizing 
ferromagnetic  materials  shall  be 
equipped  with  chip  detectors  designed 
to  indicate  the  presence  of 
ferromagnetic  particles  resulting  from 
damage  or  excessive  wear  within  the 
gearbox.  Each  chip  detector  shall — 

(1)  Be  designed  to  provide  a  signal  to 
the  indicator  required  by  S  29.1305(a)(22) 
when  ferromagnetic  particles  exist  in 
the  vicinity  of  the  detector;  and 

(2)  Be  provided  with  a  means  to  allow 
crewmembers  to  check,  in  flight,  the 
function  of  each  detector  electrical 
circuit  and  signal. 

Explanation:  This  proposal  would 
require  rotorcraft  transmission 
gearboxes  to  be  equipped  with  chip 
detector  systems  which  detect 
ferromagnetic  particles  and  signal  their 
presence  to  the  flightcrew.  This  proposal 
is  required  to  alert  the  flightcrew  to 
impending  failure  of  these  gearboxes  as 
indicated  by  small  metallic  chips  or 
fragments  which  may  break  away  from  ^ 
excessively  loaded  gears,  bearings,  or 
other  components  in  the  gearbox.  The 
FAA  realizes  that  not  all  failures  will  be 
detected  by  magnetic  chip  detectors. 
Thus,  the  proposed  rule  does  not  include 
extensive  performance  requirements. 
However,  these  devices  have  been 
found  to  be  a  relatively  imexpensive 
and  effective  method  of  detecting  most 
impending  mechanical  failures  in 
gearboxes. 

Ref:  Proposal  125;  Committee  II. 

3-76.  By  amending  §  29.1521  by 
revising  introductory  texts  of 
paragraphs  (f)  and  (g)  and  by  adding  a 
new  paragraph  (h)  to  read  as  follows: 

§29.1521    Powsrplsnt  Mmitetions. 

•  «  «  •  • 

(f)  Two  and  one-holf-minute  OEI 
power  operation.  Unless  otherwise 
authorized,  the  use  of  2  Vk-minute  OEI 
power  shall  be  limited  to  multiengine. 
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turbine-powered  rotorcraft  for  not 
longer  than  2Vt  minutes  after  failure  of 
an  engine.  The  use  of  2V^-minute  OEI 
power  must  also  be  limited  by — 

***** 

(g)  Thirty  minute  OEI  power 
operation.  Unless  otherwise  authorized, 
the  use  of  30-minute  OEI  power  shall  be 
limited  to  multiengine,  turbine-powered 
rotorcraft  for  not  longer  than  30  minutes 
after  failure  of  an  engine.  The  use  of  30- 
minute  OEI  power  must  also  be  limited 
by- 
***** 

(h)  Continuous  OEI  power  operation. 
Unless  otherwise  authorized,  the  use  of 
continuous  OEI  power  shall  be  limited 
to  multiengine,  turbine-powered 
rotorcraft  for  continued  flight  after 
failure  of  an  engine.  The  use  of 
continuous  OEI  power  must  also  be 
limited  by — 

(1)  The  maximum  rotational  speed, 
which  may  not  be  greater  than — 

(i)  The  maximum  value  determined  by 
the  rotor  design;  or 

(ii)  The  maximum  value  shown  during 
the  type  tests. 

(2)  The  maximum  allowable  gas 
temperature; 

(3)  The  maximum  allowable  torque; 
and 

(4)  The  maximum  allowable  oil 
temperature. 

Explanation:  Proposed  changes  to 
paragraphs  (f)  and  (g)  would  introduce 
the  term  OEI.  See  the  explanations  for 
§§1.1  and  1.2.  In  addition,  these 
paragraphs  are  revised  to  state  clearly 
the  limitations  associated  with  the  2Vt- 
minute  and  30-minute  ratings,  including 
the  concepts  involved  in  the  original 
justification  of  these  ratings.  New 
paragraph  (h)  would  set  forth  in  a 
similar  manner  the  limitations 
associated  with  a  new  continuous  OEI 
power  rating.  This  new  paragraph  would 
assure  proper  recognition  of  this  rating 
in  the  rotorcraft  flight  manual.  See  the 
proposal  for  §  29.67  for  further 
explanation. 

The  introductory  term  "unless 
otherwise  authorized"  in  each  of  the 
OEI  rating  definitions  is  intended  to 
facilitate  the  use  of  these  ratings  for  use 
in  OEI  training  activities  when 
appropriate  qualification  testing  or  other 
adequate  safety  measures  have  been 
accomplished. 

Ref:  Proposals  394  and  395:  Committee 
II. 

3-77.  By  amending  §  29.1549  by 
removing  the  work  "and"  at  the  end  of 
paragraph  (c);  by  removing  the  period  at 
the  end  of  paragraph  (d)  and  inserting  ": 
and  "  in  its  place:  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 


§  29.1549    Powrplsnt  Instniwnts. 

*  *  «  •  • 

(e)  For  multiengine  rotorcraft,  each 
one-engine-inoperative  limit  or  range 
must  be  marked  to  be  clearly 
differentiated  from  the  markings  of 
paragraphs  (a)  through  (d)  of  this 
section. 

Explanation:  See  the  proposal  and 
explanation  for  §  27.1549(e). 
Ref:  Proposal  399;  Committee  II. 

3-78.  By  amending  §  29.1557  by 
revising  paragraph  (c)(l)(iii)  to  read  as 
follows: 

§  29.1557    MisceHansous  mftdngs  and 
placards. 

***** 

(c)  *  *  • 

(1)  •  *  * 

(iii)  For  turbine-engine-powered 
rotorcraft,  the  permissible  fuel 
designations,  except  that  if  impractical, 
this  information  may  be  included  in  the 
rotorcraft  flight  manual  and  the  fuel 
filler  may  be  marked  with  an 
appropriate  reference  to  the  flight 

manual:  and 
***** 

Explanation:  This  proposal  would 
allow  the  use  of  flight  manual  listings  of 
designated  fuels  in  lieu  of  decals  and 
placards  at  the  fuel  filler  bpening  as 
required  by  the  existing  rule.  This 
change  is  needed  because  in  some 
instances,  the  list  of  designated  fuels  is' 
so  extensive  as  to  be  impractical  to 
place  the  decal  or  placard  in  the  space 
available. 

Ref:  Proposal  400:  Committee  II. 

PART  33— AIRWORTHINESS 
STANDARDS— AIRCRAFT  ENGINES 

3-79.  By  amending  §  33.7  by  removing 
the  word  "and"  from  the  end  of  (c){l)(v); 
by  redesignating  (c)(l)(vi)  as  {c)(l)(vii); 
and  adding  a  new  (c)(l)(vi)  to  read  as 
follows: 

§  33.7    Engin*  ratings  and  oparating 
limitations. 


(c)  •  *  * 
(1)  •  •  • 
(vi)  Rated  continous  OEI  power;  and 

•  *  «  *  * 

Explanation:  This  proposed  change  is 
part  of  a  series  of  changes  to  create  a 
new  continuous  one-engine-inoperative 
rating  for  multiengine  rotorcraft.  See  the 
explanation  for  §  33.87. 

Ref:  Proposals  414  and  415:  Committee 
II. 

3-80.  By  amending  §  33.87  by 
redesignating  paragraph  (e)  as  (f) 
without  change;  by  revising  paragraphs 
(a)  (introductory  text),  (b)  (introductory 


text),  (b)(2),  (c).  (c)(1),  (c)(2),  (c)(3),  (c)(4), 
and  (c)(5);  by  revising  paragraph  (d)  and 
redesignating  it  as  paragraph  (e);  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§33J7    Endurance  tast 

(a)  General.  Each  engine  must  be 
subjected  to  an  endurance  test  that 
includes  a  total  of  150  hours  of  operation 
and.  depending  upon  the  t>'pe  and 
contemplated  use  of  the  engine,  consists 
of  one  of  the  series  or  runs  specified  in 
paragraphs  (b),  (c),  (d),  (e),  or  (f)  of  this 
section.  The  following  test  requirements 
apply: 

(b)  Engines  other  than  certain 
helicopter  engines.  For  each  engine 
except  a  helicopter  engine  for  which  a 
rating  is  desired  under  paragraph  (c). 
(d),  or  (e)  of  this  section,  the  applicant    ■■ 
must  conduct  the  following  runs: 

*  •  *  *  • 

(2)  Rated  maximum  continuous  and 
takeoff  power  and  thrust.  Thirty  minutes 
at— 

(i)  Rated  maximum  continuous  power 
and  thrust  during  fifteen  of  the  twenty- 
five  6-hour  endurance  test  cycles:  and 

(ii)  Rated  takeoff  power  and  thrust 
during  ten  of  the  twenty-five  6-hour 
endurance  test  cycles. 
***** 

(c)  Helicopter  engines  for  which  a  3- 
minute  OEI  power  rating  is  desired.  For 
each  helicopter  engine  for  which  a  30- 
minute  OEI  power  rating  is  desired,  the 
applicant  must  conduct  the  following 
series  of  tests: 

(1)  Takeoff  and  idling.  One  hour  of 
alternate  5-minute  periods  at  rated 
takeoff  power  and  at  idling  power.  The 
developed  powers  at  takeoff  and  idling 
conditions  and  their  corresponding  rotor 
speed  and  gas  temperature  conditions 
must  be  as  established  by  the  power 
control  in  accordance  with  the  schedule 
established  by  the  manufacturer.  During 
any  one  period,  the  rotor  speed  and 
power  may  be  controlled  manually 
while  taking  data  to  check  performance. 
For  engines  with  augrnented  takeoff 
power  ratings  that  involve  increases  in 
turbine  inlet  temperature,  rotor  speed,  or 
shaft  power, -this  period  of  running  at 
rated  takeoff  power  must  be  at  the 
augmented  power  rating.  In  changing  the 
power  setting  after  each  period,  the 
power-control  level  must  be  moved  in 
the  manner  prescribed  in  paragraph 
(c)(5)  of  this  section. 

(2)  Rated  30-minute  OEI  power  Thirty 
minutes  at  rated  30-minute  OEI  power. 

(3)  Rated  maximum  continuous 
power  Two  hours  at  rated  maximum 
continuous  power. 
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(4)  Incremental  cruise  power.  Two 
hours  at  the  successive  power-lever 
positions  corresponding  with  not  less 
than  12  approximately  equal  speed  and 
time  increments  between  maximun 
continuous  engine  rotational  speed  and 
ground  or  minimum  idle  rotational 
speed.  For  engines  operating  at  constant 
speed,  power  may  be  varied  in  place  of 
speed.  If  there  are  significant  peak 
vibrations  anywhere  between  ground 
idle  and  maximum  continuous 
conditions,  the  number  of  increments 
chosen  must  be  changed  to  increase  the 
amount  of  running  conducted  while 
being  subjected  to  the  peak  vibrations 
up  to  not  more  than  50  percent  of  the 
total  timtf  spent  in  incremental  running. 

Cj)  Accefemtion  and detelenitinn  runs 
Thirty  minutes  of  accelerations  and 
decelerations,  consisting  of  six  cycles 
from  idling  power  to  rated  takeoff  power 
and  maintained  at  the  takeoff  power 
lever  position  for  30  seconds  and  at  the 
idling  power  lever  position  for 
approximately  4Vi  minutes.  In 
complying  with  this  paragraph,  the 
power  control  lever  must  be  moved  from 
one  extreme  position  to  the  other  in  not 
more  than  one  second,  except  that  if 
different  regimes  of  control  operations 
are  incorporated  necessitating 
scheduling  of  the  power  control  lever 
motion  in  going  from  one  extreme 
position  to  the  other,  a  longer  period  of 
time  is  acceptable,  but  not  more  than  2 
seconds. 
•        *        *        *        • 

{d)  Helicopter  engines  for  which  a 
continuous  OEI  rating  is  desired.  For 
each  helicopter  engine  for  which  a 
continous  OEI  power  rating  is  desired, 
the  applicant  must  conduct  the  following 
series  of  tests: 

(1)  Takeoff  and  idling.  One  hour  of 
alternate  5-minute  periods  at  rated 
takoff  power  and  at  idling  power.  The 
developed  powers  at  takeoff  and  idling 
conditions  and  their  corresponding  rotor 
speed  and  gas  temperature  conditions 
must  be  as  established  by  the  power 
control  in  accordance  with  the  schedule 
established  by  the  manufacturer.  During 
any  one  period  the  rotor  speed  and 
power  may  be  controlled  manually 
while  taking  data  to  check  performance. 
For  engines  with  augmented  takeoff 
power  ratings  that  involve  increases  in 
turbine  inlet  temperature,^  rotor  speed,  or 
shaft  power,  this  period  of  running  at 
rated  takeoff  power  must  be  at  the 
augmented  power  rating.  In  changing  the 
power  setting  after  each  period,  the 
power-control  lever  must  be  moved  in 
the  manner  prescribed  in  paragraph 
(c)(5)  of  this  section. 

(2)  Rated  maximum  continuous  and 
takeoff  power.  Thirty  minutes  at — 


(i)  Rated  maximum  continuous  power 
during  fifteen  of  the  twenty-five  6-hour 
endurance  test  cycles;  and 

(ii)  Rated  takeoff  power  during  ten  of 
the  twenty-five  6-hour  endurance  test 
cycles. 

(3)  Rated  continuous  OEI  power.  One 
hour  at  rated  continuous  OEI  power. 

(4)  Rated  maximum  continuous 
power.  One  hour  at  rated  maximum 
continuous  power. 

(5)  Incremental  cruise  power.  Two 
hours  at  the  successive  power  lever 
positions  corresponding  with  not  less 
than  12  approximately  equal  speed  and 
time  increments  between  maximum 
continuous  engine  rotational  speed  and 
ground  or  minimum  idle  rutatimal 
speed.  For  engines  operating  at  constant 
speed,  power  may  be  varied  in  place  of 
speed.  If  there  are  significant  peak 
vibrations  anywhere  between  ground 
idle  and  maximum  continuous 
conditions,  the  number  of  increments 
chosen  must  be  changed  to  increase  the 
amount  of  running  conducted  while 
being  subjected  to  the  peak  vibrations 
up  to  not  more  than  50  percent  of  the 
total  time  spent  in  incremental  running. 

(6)  Acceleration  and  deceleration 
runs.  Thirty  minutes  of  accelerations 
and  decelerations,  consisting  of  six 
cycles  from  idling  power  to  rated  takeoff 
power  and  maintained  at  the  takeoff 
power  lever  position  for  30  seconds  and 
at  the  idling  power  lever  position  for 
approximately  4Vi  minutes.  In 
complying  with  this  paragraph,  the 
power  control  lever  must  be  moved  from 
one  extreme  position  to  the  other  in  not 
more  than  1  second,  except  that  if 
different  regimes  of  control  operations 
are  incorporated  necessitating 
scheduling  of  the  power  control  lever 
motion  in  going  from  oqe  extreme 
position  to  the  other,  a  longer  period  of 
time  is  acceptable,  but  not  more  than  2 
seconds. 

(7)  Starts.  One  hundred  starts,  of 
which  25  starts  must  be  preceded  by  at 
least  a  2-hour  engine  shutdown.  There 
must  be  at  least  10  false  engine  starts, 
pausing  for  the  applicant's  specified 
minimum  fuel  drainage  time,  before 
attempting  a  normal  start.  There  must  be 
at  least  10  normal  restarts  with  not 
longer  than  15  minutes  since  engine 
shutdown.  The  remaining  starts  may  be 
made  after  completing  the  150  hours  of 
endurance  testing. 

(e)  Helicopter  engines  for  which  the 
2Vt-minute  OEI  power  rating  is  desired. 
For  each  helicopter  engine  for  which  a 
2V4-minute  OEI  power  rating  is  desired, 
the  applicant  must  conduct  the  following 
series  of  tests: 

(1)  Takeoff.  2Vt-minute  OEI.  and 
idling.  One  of  alternate  5-minute  periods 
at  rated  takeoff  power  and  at  idling 


power  except  that,  during  the  third  and 
sixth  takeoff  power  periods,  only  2V^ 
minutes  need  be  conducted  at  rated 
takeoff  power  and  the  remaining  2'/^ 
minutes  must  be  conducted  at  rated  2'/4- 
minute  OEI  power.  The  developed 
powers  at  takeoff,  2V^-minute  OEI,  and 
idling  conditions  and  their 
corresponding  rotor  speed  and  gas 
temperature  conditions  must  be  as 
established  by  the  power  control  in 
accordance  with  the  schedule 
established  by  the  manufacturer.  The 
applicant  may,  during  any  one  period, 
control  manually  the  rotor  speed  and 
power  while  taking  data  to  check 
performance.  For  engines  with 
augmented  takeoff  power  ratings  that 
involve  increases  in  turbine  inlet 
temperature,  rotor  speed,  or  shaft 
power,  this  period  of  running  at  rated 
takeoff  power  must  be  at  the  augmented 
rating.  In  changing  the  power  setting 
after  or  during  each  period,  the  power- 
control  lever  must  be  moved  in  the 
manner  prescribed  in  paragraph  (d)(6)  of 
this  section. 

(2)  The  tests  required  in  paragraphs 
(b)(2)  through  (b)(6),  or  (c)(2)  through 
{c)(6),  or  (d)(2)  through  (d)(6)  of  this 
section,  as  applicable,  except  that  in  one 
of  the  &-hour  test  sequences,  the  last  5 
minutes  of  the  30  minutes  at  takeoff 
power  test  period  of  (b)(2),  or  of  the  30 
minutes  at  30-minute  OEI  power  test 
period  of  (c)(2),  or  of  the  1  hour  at 
continuous  OEI  power  test  period  of 
(d)(3],  must  be  run  at  2V^-minute  OEI 
power. 
***** 

Explanation:  These  changes 
incorporate  the  endurance  test 
requirements  associated  with  the 
proposed  rotorcraft  engine  rating  of 
"continuous  OEI  power. "  This  OEI 
rating  is  proposed  in  addition  to  the 
existing  30-minute  OEI  and  2V4-minute 
OEI  ratings.  It  should  be  noted  that  the 
proposals  presented  at  the  Rotorcraft 
Regulatory  Review  for  the  continuous 
OEI  rating  were  not  entirely  consistent 
in  that  this  rating  was  proposed  by  one 
group  as  a  replacement  for  the  existing 
30-minute  OEI  rating  and  by  two  other 
groups  as  an  additional  rating.  The 
explanation  given  for  the  latter 
discusses  the  proposal's  intent  to 
remove  the  30-minute  limit  for  the  (en 
route)  contingency  rating. 

Comments  are  specifically  invited  on 
this  proposal  which,  in  substance, 
provides  test  schedules  for  rotorcraft 
turbine  engines  which  are  to  be 
qualified  for  a  2V^-minute  OEI  rating,  to 
also  be  qualified  with  and  without  the 
limited  en  route  OEI  ratings  covered 
under  §  33.87  (c)  and  (d).  Additionally, 
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the  proposal  incorporates  editorial 
changes  to  more  accurately  and  clearly 
specify  the  requirements  and  deletes  all 
references  to  "thrust"  in  (  33.87  (c)  and 
(d)  since  the  term  is  not  applicable  to 
turboshaft  engines.  The  proposal 
essentially  represents  a  consolidation  of 
engine  oriented  proposals  related  to  OEI 
ratings  discussed  at  the  Rotorcraft 
regulatory  Review  Conference  held  in 
December  1979. 

Ref:  Proposals  419  and  420:  Committee 
II 

Appendix — Miscellaneous  Proposals 
Significantly  Revised  or  Removed  From 
Further  Consideration 

Based  on  the  FAA's  review  of  the 
discussions  at  the  Rotorcraft  Regulatory 
Review  conference  and  further 
evaluations  in  context  with  agency 
policy,  the  following  proposals 
presented  at  the  conference  are  removed 
from  consideration  or  significantly 
revised  for  the  reasons  set  forth  below: 


Proposal  No' 


9.  ISO.  and  416 


63  and  222.. 


94  and  281 .. 
97  and  293. 


96  and  301. 


FAR  Sadlon 


27/29  4S/33.B.. 


27/29.807.. 


27/29.903  . 
27/29.923. 

27/29.927.. 


100 

H» 

101  and  309 

113  and  339. 

114  and  338.. 
lis  and  340.. 

118 

44  and  200... 

222 

271 

877 

27t 


293.. 

as*. 


290.. 
293.. 


294.. 
296.. 


S01-. 

3oe.. 

304.. 
30S.. 
308.. 

310.. 

315.. 
316.. 


S17.._ 


397„ 
342.. 
345.. 
346.. 
350.. 
356.. 
366.. 
361.. 


27.056 
27.964 

(I 

27/29.969 

27/291093 

27/291093 

27/29.1121... 

27.1189 _ 

27/29  J08.- 

29J63 

29  901 

^.901 

29.901 .- 

29.901 

29.903 

29.903 

29.907 

29.923 

29.923 

29.923 


29.923. 
29.923. 

29.927 .. 
29.927  . 
29.827.. 

29.927. 
29.831. 
29.961. 
29.956 

29.961 . 
29.963. 
29  964 


29.966.... 
291013.. 
29.1041  „ 
29.1048. 
29.1143. 
291181. 
28.1183. 
29.1203. 
29.1305.. 
28.1306. 
29.1305. 


/Karoapanate  HakoopMr 

Oiv. 
Pran  8  Whtmay  of 

Canwla.  Ltd 
A.E.C.MA 
AaRMpatiale  Hekcoplet 

Oiv. 
AaraepaMta  iwicoplar 

Ov 
FAA 
FAA. 

HAIand  AIA. 

Kt.CMA 

FAA. 

A.E.C.MA. 

HAIand  AIA 

A.E.C.M>. 

HAIand  AIA 

HAI  and  AIA 

HAI  and  AIA. 

HAIand  AIA 

A.E.C.M/k. 

FAA. 

CAA(UK) 

CAA  (UK) 

HAI  and  AIA 

HAI  and  M^ 

Aarospatiale  Hekcoplar 

Div 
FAA 

A.E.C.MA 
CAA  (UK) 
HAI  and  AIA 
Aaroepatiale  Hakcoptar 

Div 
FAA 

CAA  (UK). 
HAI  and  AIA. 
Prank  WMnayo* 

Canada.  LW 
HAI  WK)  AIA 
FAA. 
FAA 

HAIand  AIA. 
DOT.  AuMraKa 
A.E.CMA 
A.E.C.MA 
CAA  (UK) 
HAI  and  AIA 
HAIand  AIA 
FAA 

HAIand  AIA 
FAA. 


PropoialNo.' 

FARSadnn 

Proponent 

362           .  .. 

29.1306 

29.1305 

A.E.CM.A 

363  

FAA. 

378  

29.1337 

CAA  (UK) 

Oiv 


'  This  numfce'  axrespooo?-  lo  the  numoef  assigned  ID  the 
proposal  at  preaaniad  to  tne  New  Orleans  HumuaH  Ragu- 
latory  Review.  December  1979 

Proposals  9,  159.  and  416.  These 
proposals  would  have  amended 
§§  27.45,  29.45,  and  33.8  to  specify  that 
engine  and  rotorcraft  performance  must 
reflect  "aging  loss"  or  loss  associated 
with  engine  power  deterioration  during 
the  normal  life  of  the  engine.  This 
concept  is  already  addressed,  in  part,  by* 
Proposal  No.  2-4  in  Notice  No.  2  (47  FR 
37806;  August  26, 1982)  which  would 
require  provisions  for  a  pretakeoff 
engine  power  check.  This  check  would 
be  based  on  the  power  specified  under 
Part  33  for  an  airworthy  engine  which 
may  have  deteriorated  to  the  overhaul 
limit.  As  a  second  concept,  engines  may, 
in  some  instances,  be  operated  safely 
beyond  the  overhaul  life  with  still 
further  deterioration  of  power. 
Procedures  and  performance  associated 
with  this  concept  should  be  addressed 
on  an  individual  engine/aircraft  basis 
upon  application  by  interested  parties 
and  not  be  included  in  rules  since  such 
operation  itself  is  not  required  for 
safety. 

Proposals  44  and  200.  These  proposals 
would  have  revised  §§  27.309  and 
29.309.  respectively,  by  adding  a  new 
paragraph  listing  the  design 
transmission  mean  torque  for  turbine 
engines  as  a  limitation  on  the  rotorcraft. 
Other  existing  rules  in  Parts  27  and  29 
adequately  express  or  define  this 
limitation  and  additional  rules  under 
§  §  27.309  and  29.309  are  not  required. 

Proposals  63  and  222.  These  proposals 
would  have  amended  S9  27.607  and 
29.607  to  clearly  eliminate  any 
conception  that  the  dual  locking 
requirements  for  certain  fasteners  could 
be  interpreted  to  apply  to  engine 
components  approved  under  Part  33. 
Advisory  circular  material  provides  this 
clarification  and  further  rulemaking 
toward  this  objective  is  inappropriate. 

Proposals  94  and  281.  These  proposals 
woui(J  have  required  engine  cooling  fans 
to  be  free  of  resonant  vibrations  at 
normal  operating  conditions.  These 
proposals  were  accepted  with  an 
exclusionary  phrase  to  exempt  cooling 
fans  which  are  evaluated  for  vibratory 
loads  under  another  rule. 

Proposals  97  and  293.  These  proposals 
would  have  authorized  bench  tests  or 
other  special  tests  in  lieu  of  full  scale 
rotorcraft  tests  to  qualify  the  rotor  drive 
system  for  the  critically  high  powers 
associated  with  one-engine-inoperative 
conditions.  The  FAA  recognizes  that 


conducting  these  tests  constitutes  a 
problem  during  hot  weather  when  the 
power  available  from  the  engines  may 
be  low.  However,  the  use  of  alternate 
tests  methods  or  facilities  should  be 
based  on  a  case-by-case  evaluation 
which  considers  details  of  the  test 
facility  and  the  relative  torque  or  power 
levels  under  consideration.  Approval,  if 
appropriate,  could  be  made  under 
equivalent  safety  concepts.  A  rule 
change  is  not  required. 

Proposals  98  and  301.  These  proposals 
were  similar  to  Proposals  97  and  293  in 
that  they  would  have  authorized 
alternate  test  methodology  in  lieu  of  full- 
scale  helicopter  tests  for  certain  high- 
power  test  conditions  that  may  be 
difficult  to  obtain  by  using  the  installed 
engines.  As  noted  above,  this  situation 
should  be  addressed  on  a  case-by-case 
basis  which  considers  all  pertinent 
details.  The  arbitrary  conservatisms 
suggested  by  the  proposed  rule  may  not 
always  be  adequate  or  appropriate. 

Proposals  99  and  306.  These  proposals 
are  included  in  the  notice  as  proposed 
except  the  exclusionary  phrase  "for 
which  certification  for  instrument 
operation  is  requested"  is  deleted. 
Lightning  strikes  must  be  expected 
during  VFR  as  well  as  IFR  operations. 

Proposal  100.  This  proposal  which 
constituted  a  detailed  rewrrite  of  existing 
fuel  flow  test  requirements  was 
withdrawn  by  its  proponent  and 
replaced  with  a  revised  proposal 
prepared  by  industry  conferees.  This 
revised  proposal  was  not  accepted 
verbatim  but  was  used  extensively  in  a 
subsequent  FAA-developed  proposal 
included  as  Items  3-14  and  3-50  of  this 
notice. 

Proposals  101  and  309.  This  proposal 
would  have  re\ised  SS  27.959  and  29.959 
to  specify  that  analytical  (rather  than 
test)  methods  shall  be  used  to  determine 
unusable  fuel  in  fuel  tanks.  It  would 
further  limit  the  analysis  to  steady  state 
flight  regimes.  The  existing  rule  does  not 
preclude  analysis  where  such  methods 
are  valid;  however,  full-scale  flight  test     i 
methods  are  often  necessary  to  evahiate 
unusable  fuel  in  most  fuel  tank  ■ 

configurations.  The  proposal  is  ' 

unnecessary  since  analysis  may  be  used 
when  proven.  ! 

Proposals  103  and  305.  These 
proposals  were  withdrawn  by  the 
proponents  at  the  New  Orleans 
Conference  in  favor  of  alternate 
proposals  developed  at  the  conference. 
Parts  of  these  alternate  proposals 
related  to  fuel  spillage  through  fuel  tank 
vents  and  to  fuel  tank  structural  strength 
are  included  in  this  notice  as  Items  3-14, 
3-17,  3-50,  and  3-54.  The  parts  of  these 
proposals  that  would  require  a  fuel  tank 
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drop  test  to  demonstrate  a  measure  of 
crashworthiness  are  being  held  out-of- 
notice  pending  development  of 
favorable  data  to  justify  the  cost  and 
weight  penalties  associated  with  tanks 
capable  of  surviving  this  test. 

Pmposal  110.  This  proposal  would 
provide  for  correcting  a  typographical 
error  as  it  appears  in  at  least  one 
prinUng  of  S  27.1045{b)(l)(ii).  This  error 
does  not  exist  in  the  Code  of  Federal 
Regulations:  therefore,  it  can  be 
corrected  by  administrative  action 
which  does  not  require  rulemaking. 

Proposal  111.  Both  existing 
S  27.1045(c)(1)  and  the  revised  words 
offered  by  Proposal  111  assume  a 
powerplant  component  temperature 
response  characteristic  which  may  exist 
for  a  particular  test  or  with  a  particular 
rotorcraft  configuration.  Still  further 
rewording  is  now  proposed  in  Item  3-28 
which  is  generalized  to  consider  a  wider 
range  of  temperature  response 
characteristics. 

Proposals  113  and  339.  Proposals  113 
and  339  suggested  that  for  rotorcraft  not 
to  be  approved  for  flight  into  icing 
conditions,  the  engine  air  induction 
system  could  be  approved  with  a  limited 
icing  qualification  program,  or  no 
quahfication  program  at  all,  if  a  50  °F 
minimum  operating  temperature  limit  is 
applied.  Proponents  of  these  concepts 
note  that  relaxing  of  these  types  would 
enable  use  of  sand  or  dust  filters  to 
avoid  engine  deterioration  in  warm 
climates.  The  limited  icing  qualification 
program,  suggested  by  the  proponent, 
i.e..  level  flight  icing  cloud  penetration, 
is  inappropriate  since  escape  from 
inadvertent  icing  encounters  likely  will 
require  climb  or  descent  and  assurance 
of  satisfactory  engine  performance 
during  these  maneuvers  is  an 
appropriate  requirement.  Basic 
operating  limitations  on  the  rotorcraft 
that  would  clearly  preclude  deliberate 
or  inadvertent  icing  encounters,  such  as 
the  50  'F  minimum  operating 
temperature  limitation  suggested  by  a 
proponent,  could  be  applied  without  rule 
change.  One  proponent  suggested  that  a 
determination  of  the  efficiency  of  the  ice 
protection  system  should  be  required. 
While  information  on  this  aspect  may  be 
useful,  it  would  exceed  the  requirements 
for  minimum  airworthiness.  These 
proposals  further  advocated  exempting 
rotorcraft  from  the  ground  icing 
requirements  if  approval  for  flight  icing 
was  not  requested.  Current  operating 
rules  allow  rotorcraft  to  be  dispatched 
under  VFR  into  forecast  icing  with  no 
minimum  visibility  limitations  and 
without  equipment  necessary  for  flight 
into  icing.  These  rotorcraft  will  be 
dispatched  into  airport  pretakeoff 


ground  control  procedures  and  will  be 
expected  to  queue  for  takeoff  with  other 
airplanes.  Thus,  exposure  to  ground 
icing  must  be  expected. 

Proposals  114  and  338.  These 
proposals  were  withdrawn  by  the 
proponent  for  further  study. 

Proposals  115  and  340.  These 
proposals  would  have  revised 
SS  27.1121(d)  and  29.1121(b).  which 
require  isolation  or  shielding  of  engine 
exhaust  components  from  ignition 
sources,  to  limit  their  application  to 
exhaust  system  components  outside  of 
fire  zones.  This  proposal  was  not 
included  since  Hres  in  any  location 
including  fire  zones  may  be  hazardous 
and  other  existing  rules  require  designs 
to  preclude  fires  and  hazards  of  fires  in 
areas  outside  of  fire  zones. 

Proposal  118.  This  proposal  would 
have  extended  the  exemptijn  from  the 
oil  system  shutoff  requirements  now  in 
9  29.1189  to  Part  27  Rotorcraft. 
Amendment  27-20  (49  FR  6850;  February 
23, 1984)  accomplishes  this  objective, 
therefore  this  proposal  is  not  included. 

Proposal  271.  This  proposal  would 
have  revised  \  27.863(b)(1)  to  delete  the 
phrase  "and  means  of  detecting 
leakage."  The  proposal  was  withdrawn 
by  the  proponent  after  assurance  that 
the  FAA  was  not  interpreting  this 
phrase  as  a  basis  for  requiring 
sophisticated,  expensive  electronic 
flammable  fluid  leak  detectors 
throughout  an  aircraft. 

Proposal  277.  This  proposal  would 
have  reduced  the  required  evaluation 
considerations  of  S  29.901(c)  to  single 
failure  concepts  only.  The  reduced  level 
of  safety  associated  with  this  change 
cannot  be  accepted:  however,  revised 
wording  of  the  rule  has  been  drafted  for 
this  notice  to  avoid  an  unintended 
proliferation  of  various  failure 
combinations  which  might  be  argued 
with  the  existing  wording. 

Proposal 278.  This  proposal  would 
have  exempted  components  already 
approved  under  this  subpart  from 
consideration  in  the  failure  analysis 
required  by  S  29.901(c).  Examples  of 
these  components  would  be  engines 
approved  under  Part  33  and  equipment 
items  accepted  as  being  in  compliance 
with  appropriate  Technical  Standard 
Order.  Since  the  objective  of  §  29.901(c) 
is  to  identify  and  preclude  approval  of 
any  powerplant  installation  device, 
component,  system,  or  arrangement  if 
failure  could  be  hazardous,  exemption  of 
any  components  could  seriously 
jeopardize  the  effectiveness  of  the  rule. 

Proposal  280.  This  proposal  would 
have  reduced  the  area  of  considerations 
for  the  fault  analysis  required  by 
S  29.901(c)  to  only  engines  and  auxiliary 


power  units.  The  proponent  is 
concerned  that  under  the  existing  rule, 
major  rotorcraft  drive  system 
component  failure  must  be  considered. 
The  rule  does,  in  fact,  require 
consideration  of  drive  system 
components;  however,  proper  evaluation 
of  these  items  under  §  29.571  should 
provide  a  basis  for  subsequent 
exemption  from  §  29.901(c)  as 
authorized  by  S  29.901(c)(1). 

Proposal  283.  Paragraph  (a)  of  this 
proposal  has  been  introduced  as  Item 
No.  2-33  of  Notice  2  of  the  Rotorcraft 
Regulatory  Review  Program.  Paragraph 
(b).  with  changes,  is  included  as  Item 
No.  3-39  of  this  notice. 

Proposal  284.  The  first  part  of  this 
proposal,  which  pertains  to  protection  in 
the  event  of  an  engine  rotor  failure,  is 
deferred  for  further  study.  The  second 
part  of  the  proposal,  which  requires 
considering  possible  engine  case  burn- 
through,  was  not  included  because 
service  data  do  not  indicate  a  problem 
in  this  area  for  Part  29  rotorcraft. 

Proposal  286.  This  proposal  would 
require  precertificafion  development  of 
finite  data  describing  vibration 
characteristics  of  the  rotorcraft  to  assist 
subsequent  inservice  evaluation  of 
possible  excessive  vibrations  which 
may  develop.  Such  information  would 
be  useful  for  some  rotorcraft  and,  if 
needed  for  safety,  may  be  required 
under  existing  S  29.1529  and  presented 
as  an  item  in  the  "Instructions  for 
Continued  Airworthiness"  section  of  the 
rotorrraft'a  maintenance  manual. 

Pmposal  289.  This  proposal  would 
have  authorized  limited  torque  and 
speed  trade-offs  in  the  S  29.923 
endurance  test  to  facilitate  achieving 
test  parameters  without  jeopardizing  the 
health  of  the  engine  used  in  the  test. 
Such  procedure,  if  acceptable,  should  be 
considered  and  justified  on  a  case-by- 
cdse  basis  and  approved  as  equivalent 
safoty.  A  revision  to  the  rules  for  this 
concept  is  not  appropriate. 

Proposal  290.  This  proposal  would 
have  prescribed  finite  test  parameter 
adjustments  to  address  the  asymmetric 
torque  to  be  expected  due  to  tolerances 
in  the  torque  sharing  device  usually 
provided  with  multiengine  rotorcraft. 
This  condition  may  va.y  widely  in 
magnitude  and  in  effect  among  engine/ 
rotorcraft  configurations  which  may  be 
developed  and  a  specific  rule  covering 
this  aspect  may  not  be  appropriate. 
Asymmetric  testing,  where  needed,  can 
he  negotiated  under  S  29.927(a). 

Proposals  293  and  299.  These 
proposals  would  have  authorized 
configuration  deviations  and  power 
adjustments  to  the  tests  prescribed  by 
S  29.923.  These  changes,  if  justified. 
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should  be  considered  as  equivalent 
safety  findings,  and  approved  on  a  case- 
by-case  basis. 

Proposal  294.  This  proposal  was 
withdrawn  by  the  proponent. 

Proposal  298.  This  proposal  would 
have  set  forth  a  test  intended  to 
substantiate  the  fatigue  aspects  of  gears, 
shafts,  and  gearboxes  used  in  the  rotor 
drive  system.  This  aspect  is  already 
addressed  in  §  29.571  and  further 
specific  testing  is  not  required. 

Proposal  299.  This  proposal  would 
have  limited  the  speed  to  be  used  in  the 
overspeed  test  of  §  29.927(d)  to  a  speed 
associated  with  the  speed  limiting 
device  installed  to  protect  the  engine 
against  the  hazards  of  overspeed.  This 
proposal  is  inappropriate  since  this 
speed  is  related  to  protection  of  the 
engine  and  this  section  is  intended  to 
qualify  the  rotor  drive  system.  However, 
the  existing  rule  may  impose 
unnecessarily  severe  test  conditions.  A 
new  proposal  developed  after  FAA 
review  is  included  as  Item  No.  3-46  to 
alleviate  this  condition. 

Proposal  301.  This  proposal  would 
have  permitted  the  overtorque  tests  of 
§  29.927(b)  to  be  limited  to  convenient 
test  values  provided  a  10  percent 
overtorque  test  is  accomplished  using 
bench  test  facilities.  Concern  was 
expressed  regarding  the  capability  of  the 
engine  to  withstand  the  mechanical 
stresses  involved.  It  would  not  be 
appropriate  to  set  forth  regulatory 
criteria  for  what  essentially  would  be  an 
equivalent  safety  finding.  This  aspect 
should  be  addressed  on  a  case-by-case 
basis  with  each  combination  of 
configuration  and  rating.  Also,  full 
assurance  of  the  capability  of  the 
remaining  engine(s)  to  tolerate  the 
overtorque  is  needed  to  assure 
compliance  with  %  29.903(b). 

Proposal  302.  This  proposal  was 
withdrawn  by  the  proponent. 

Proposal  303.  This  proposal  would 
have  required  special  tests  to  qualify 
free-wheeling  clutches  used  in  rotor 
drive  systems.  The  proposal  was 
withdrawn  by  the  proponent  pending 
development  of  economic  data  to  justify 
the  cost  of  the  qualification  testing 
suggested  by  the  proposal. 

Proposal  304.  This  proposal  would 
have  listed  finite  values  of  rotor  drive 
system  overspeed  to  be  considered  in 
conducting  whirlmode  evaluations.  The 
existing  rule,  which  does  not  limit  the 
range  of  investigation,  is  adequate. 

Proposal  308.  This  proposal  would 
have  required  the  fuel  flowmeter  to  be 
designed  to  not  impede  fuel  flow  in  the 
event  of  maximum  fuel  contamination. 
Since  §  29.997  requires  filters  to  protect 
flowmeters  and  other  fuel  system 
components  from  contaminants,  this 


proposal  was  not  included.  However, 
the  existing  requirement  for  fuel 
flowmeters  to  be  "blocked"  is  not  an 
appropriate  requirement  for  all  types  of 
flowmeters  and.  accordingly,  a 
generalized  failure  mode  requirement  is 
included  in  a  revision  to  S  29.955  in  this 
notice.. 

Proposal  310.  This  proposal  properly    . 
recognizes  that  the  "full  fuel  tank" 
requirement  in  existing  §  29.961  does  not 
represent  the  critical  condition  for  hot 
fuel  tests.  This  is  recognized  by  a 
proposed  change  to  S  29.961  that 
specifies  that  the  test  should  be 
conducted  under  "critical  operating 
conditions"  which,  for  most  systems, 
would  include  the  low  fuel  condition 
addressed  by  this  proposal. 

Proposal  315.  This  proposal,  which 
would  have  ensured  that  fuel  tank 
explosions  do  not  occur  as  a  result  of 
electrical  malfunctions  within  a  fuel 
tank,  is  withdrawn  by  the  proponent  in 
favor  of  a  similar  requirement  in 
Proposal  313  which  is  included  as 
proposed  new  paragraph  (e)  in  §  29.963 
in  this  notice. 

Proposal  316.  This  proposal,  which 
would  have  required  improved 
crashworthiness  of  fuel  tanks  and  fuel 
systems,  was  withdrawn  by  the 
proponent.  See  the  comments  in  this 
appendix  for  Proposals  103  and  305. 

Proposal  317.  This  proposal  would 
provide  for  an  alternative  vibration 
frequency  to  be  used  when  vibration 
testing  fuel  tanks  to  be  used  in  turbine- 
powered  rotorcraft.  Existing 
S  29.965[d)(3)(i)  contains  provisions  for 
testing  v»th  alternative  frequencies  if 
appropriate. 

Proposal  326.  This  proposal,  which 
would  have  excluded  oil  systems  which 
are  not  subject  to  fires  in  a  fire  zone 
from  the  shutoff  valve  protection 
requirements  of  S  29.1013.  was  not 
included  since  the  intent  of  the  proposal 
was  accomplished  by  a  revision  to 
§  29.1189  in  Amendment  29.22  (49  FR 
6850;  February  23, 1984). 

Proposal  329.  This  proposal,  which 
would  have  required  design  provisions 
to  ensure  separation  of  engine  inlets  to 
avoid  simultaneous  clogging,  was  not 
included  since  the  intent  of  this  proposal 
is  covered  by  existing  §  29.903(b). 

Proposal  337.  This  proposal,  which 
would  have  required  powerplant  hover 
cooling  tests  to  be  continued  until 
temperatures  (of  components  and  fluidsj 
are  stabilized,  is  not  included  since  the 
existing  requirements  to  continue  the 
test  until  "5  minutes  after  the  occurrence 
of  the  highest  temperature  record."  is 
more  appropriate  for  the  flight  condition 
involved. 

Proposal  342.  This  proposal,  which 
would  have  prescribed  directional 


criteria  for  powerplant  control  motions, 
was  not  included  since  existing 
§  29.779(a)  provides  an  adequate  basis 
for  requiring  appropriate  motions  for 
powerplant  controls. 

Proposal  346.  A  part  of  this  proposal 
would  have  added  the  term 
"components"  to  the  list  of  items  in  a 
fire  zone  which  may  be  excluded  from 
compliance  with  this  section  if  such 
components  are  part  of  a  type 
certificated  engine.  This  aspect  was  not 
included  because  certain  engines 
eligible  for  installation  in  Part  29 
rotorcraft.  but  certificated  under 
obsolete  certification  rules,  may  include 
non-fire-resistant  flammable  fluid 
components.  A  second  part  of  the 
proposal  would  have  excluded  lines, 
fittings,  and  components  included  as 
parts  of  TSO-qualified  auxiliary  power 
units  from  compliance  with  this  section. 
This  exclusionary  phrase  cannot  be 
accepted  because  it  would  delegate 
responsibility  for  critical  fire  protection 
aspects  to  standards  other  than  those 
specified  in  the  certification  basis  for 
the  aircraft. 

Proposal  350.  This  proposal,  which 
would  prescribe  detail  criteria  for 
installation  of  fire  detector  systems,  was 
withdrawn  by  the  proponent  since  the 
intent  of  the  proposal  can  be  achieved 
by  application  of  other  existing  rules. 
Proposal  355.  This  proposal,  in  part, 
would  authorize  a  fuel  flowmeter  as  an 
alternate  to  the  fuel  pressure  indicator 
required  by  current  rules.  A  detailed 
review  of  Oiis  concept  and  study  of 
additional  data  submitted  to  support 
this  contention  disclosed  that  fuel 
flowmeters  provide  valuable 
information  related  to  flight  planning,  as 
related  to  fuel  consumption  aspects,  but 
do  not  necessarily  supply  information 
on  airframe  fuel  sysem  deterioration,  as 
would  be  detected  by  a  fuel  pressure 
indicator.  Since  only  this  latter  aspect  is 
appropriate  as  an  airworthiness 
requirement,  authorization  for  this 
substitution  has  not  been  included. 
Another  part  of  this  proposal  would 
have  substituted  the  word  "caution"  in 
place  of  the  word  "warning"  in  existing 
S  29.1305(b)(2).  Since  fuel  pressure  loss 
can,  in  some  instances,  be  indicative  of 
an  engine  power  loss,  a  warning  is 
deemed  necessary. 

Proposal  358.  This  proposal,  which 
would  have  required  an  engine  failure 
warning  device  for  certain  rotorcraft,  is 
being  deferred  pending  further  study 
and  development  of  data  which  may 
justify  the  costs  associated  with 
development,  qualification,  and 
installation  of  this  device. 

Proposal  361.  This  proposal  would 
have  added  a  requirement  for  "a  total 
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torque  indication  of  all  engines"  to  the 
list  of  required  powerplant  instnunents 
in  I  29.1305.  A  review  of  certification 
programs  and  service  histories  does  not 
reflect  a  need  for  this  instrument 

Proposal  362.  This  proposal  would 
have  deleted  the  requirement  for 
gearbox  oil  pressure  and  temperature 
warning  devices  from  the  general  list  of 
instruments  in  paragraph  (a)  of  §  29.1305 
and  added  these  same  requirements  into 
paragraphs  (b)  and  (c)  for  Category  A 
and  Category  B  rotorcraft,  respectively. 
This  proposal  was  not  included  since 
the  existing  rules  adequately  state  the 
requirements  for  these  warning  devices. 
In  addibon,  the  proposal  would  have 
deleted  the  existing  requirement  in 
paragraph  (a)(14)  for  an  engine 
tachometer  for  certain  engines.  Further 
studies  of  engine  operating  requirements 
indicate  that  certain  hazardous 
conditions  can  exist  undetected  in 
rotorcraft  not  equipped  with  this 
tachometer.  Therefore  this  proposal  was 
not  included. 

Proposal  363.  This  proposal,  which 
would  add  a  requirement  for  a  chip 
detector  indicator,  was  withdrawn  by 
the  proponent  in  tavor  of  indentical 


Proposal  360,  which  has  been  included 
in  this  notice. 

Proposal  378.  The  first  part  of  this 
proposal  would  have  revised  S  29.1305 
to  add  specific  requirements  for 
independent  operating  systems  for 
engine  and  transmission  instruments 
required  by  this  section.  Subsequent 
FAA  review  of  existing  applicable  rules 
indicated  that  adequate  separation  of 
operating  system  is  covered,  where 
applicable,  by  existing  regulations.  The 
second  part  of  this  proposal  would 
require  redundant  power  sources  for 
mandatory  engine  and  transmission 
instruments,  if  loss  of  power  to  these 
instruments  could  jeopardize  continued 
safe  flight.  Existing  rules  pertaining  to 
failures  and  hazards  due  to  failures  are 
adequate  to  ensure  continued  Afe  flight 
Additional  requirements  for  duplication 
of  power  sources  to  certain  powerplant 
instruments  are  uimecessaty. 

(Sees.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1956,  as  amended  (49  U.S.C.  1354{a). 
1421, 1423,  and  1424):  48  U.S.C.  106(g) 
(Revised,  Pub.  L.  97-449.  January  12, 1983)) 
Nola. — ^This  document  does  not  impose 
requirement!  that  would  result  in  any 
significant  burden  on  the  aviation 


community.  Furthermore,  this  proposal,  if 
adopted,  is  not  liliely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or  more 
or  a  major  increase  in  costs  for  consumers, 
industry,  or  federal,  state,  or  local 
governments.  In  addition,  this  proposal,  if 
adopted,  would  have  little  or  no  impact  on 
trade  opportunities  for  U.S.  Hrms  doing 
business  in  the  United  States.  For  the  reasons 
stated  earlier  i  certify  that  under  the  criteria 
of  the  Regulatory  Flexibility  Act,  this 
proposed  rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities.  In  addition,  it  has 
been  determined  that  the  proposal  does  not 
involve  a  major  proposal  under  Executive 
Order  12291  and  is  not  significant  under  DOT 
Regulatory  Policies  (44  FR  11034;  February  26, 
1979).  A  copy  of  the  regulatory  evaluation  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  person  identified  under  the 
caption  "FON  rmthem  infohmatiom 

COHTACT." 

Issued  in  Fort  Worth,  Texas,  on  October  10, 
1984. 

F£.  Whitfield, 

Acting  Director,  Southwest  Region. 
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OEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

Program  Announcement;  Information 
Regarding  Emerging  Clean  Coal 
Tedmologies 

AQCNCv:  OfHce  of  Fossil  Energy. 
AcnoK  Program  Announcement  for 
Information  Regarding  Emerging  Clean 
Coal  Technologies. 

summary: 

Intnxhiction 

The  United  States  Department  of 
Energy  (DOE),  Office  of  Fosil  Energy 
(FE),  is  issuing  this  announcement  in 
response  to  Pub.  L  98-473,  House  Joint 
Resolution  648,  making  Continuing 
Appropriations  for  Fiscal  Year  1985. 
DOE  is  responding  to  section  321  of  that 
Act  by  hereby  soliciting  Statements  of 
Interest  and  Informational  Proposals. 
DOE  expects  to  analyze  the  information 
submitted  and  to  prepare  a  report  to 
Congress  by  April  15, 1985.  It  should  be 
emphasized  that  DOE  has  no  resources 
to  fund  any  of  the  proposed  activities, 
does  not  anticipate  funding  any 
proposals  that  are  submitted,  and 
cannot  reimburse  submitters  for  any 
expenses  they  may  incur  in  responding 
to  this  announcement.  Respondents  are 
referred  to  Pub.  L  98-473  for  further 
information. 

Examples  of  emerging  clean  coal 
technolgies  include,  but  are  not  limited 
to  the  following: 

(1)  Advanced  coal  preparation  and 
cleaning; 

(2)  Limestone  injection  multistage 
burners  (LIMB); 

(3)  Fue  gas  desulfurization  processes 
that  produce  only  dry  discbarges; 

(4)  Regenerable  Due  gas 
desulfurization; 

(5)  Furnace  retrofit  of  in-boiler  sulfur 
control  technology; 

(6)  Atmospheric  fluidized  bed 
combustion  systems  of  a  size 
appropriate  to  the  electric  utility  market; 

(7)  Repowering  applications  of  a 
pressurized  fluidized  bed  in  a  large  oil- 
fired  boiler 

(8)  Phosphoric  acid  fuel  cell  systems 
using  coal-derived  gas; 

(9)  Coal-fired  gas  turbines  in  second- 
generation  combined-cycle  systems;  and 

(10)  Low  cost,  easily  replicable. 
sources  of  fuel  gas  for  multimarkets. 

Objective  i  :{ 

The  objective  of  this  announcement  is 
to  request  Statements  of  Interest  and 
Information  Proposals  from  the  privates 
sector  for  information  regarding 
emerging  clean  coal  technologies  to 
allow  for  the  Departmental  submission 


of  a  report  to  Congress  no  later  than 
April  15, 1985.  which: 

•  Analyzes  the  information  contained 
in  such  Statement  of  Interest  and 
[Informational]  Prosposals, 

•  Assesses  die  potential  usefulness  of 
each  emerging  clean  coal  technology  for 
which  a  Statement  of  Interest  or 
Informational  Proposal  has  been 
received,  and 

•  Identifies  the  extent  to  which 
Federal  incentives,  including  Hnancial 
assistance,  will  accelerate  the 
commercial  availability  of  these 
technologies. 

Statements  of  Interest  and  Infomiatioiial 
Proposals 

Statements  of  Interest  and 
Informational  Proposal  submitted  under 
this  announcement  shall  propose  project 
employijng  at  least  one  emerging  clean 
coal  technology,  shall  be  limited  to  a 
total  of  fifty  (50)  8V4'  x  11' 
doublespaced  pages,  and  shall  include: 

(1)  A  discription  of  the  technology  to 
be  employed  and  of  the  overall  project; 

(2)  A  comparison  of  the  proposed 
project  with  any  similar  project  or 
facility  in  existence; 

(3)  The  proposed  ownership  of  the 
project  facility; 

(4)  The  projected  capital,  operating, 
and  testing  cost  and  a  schedule  for 
construction  and  testing  of  the  project 
facility; 

(5)  The  characteristics  of  the  coal  to 
be  used; 

(6)  The  emissions  reductions  to  be 
achieved  by  the  facility: 

(7)  The  proposed  financing  of  the 
project,  including  a  statement  of  any 
cost  sharing  or  incentives,  including  any 
financial  assistance,  that  should  be 
provided  by  the  Federal  Government 
and  the  justification  for  such  incentives; 

(8)  A  statement  of  the  project 
economics  which  identifies  the 
assumptions  used;  and 

(9)  A  plan  which  outlines  the  uses  for 
the  products  of  the  proposed  faciUty. 

Proprietary  Information 

If  proprietary  information  is  provided 
by  a  submitted  which  constitutes  a  trade 
secret,  proprietary  commercial  or 
financial  information,  or  confidential 
personal  information,  it  will  be  treated 
in  confidence,  to  the  extent  permitted  by 
law,  provided  this  information  is  clearly 
marked  by  the  submitter  with  the  term 
"Confidential  Proprietary  Information" 
and  provided  appropriate  page  numbers 
are  inserted  into  the  legend  set  forth 
below  which  must  be  placed  on  the 
submission  cover  sheet.  The 
Government  will  limit  dissemination  of 
such  information  to  within  official 
channels.  Any  other  legend  may  be 


unacceptable  to  the  Government  and 
will  not  be  binding  on  the  Government. 

Notice  Re  Restriction  on  Disclosure  and  Use 
of  D«U 

This  submission  includes  data  that  shall 
not  disclosed  outside  the  Government  and 
•hall  not  be  duplicated,  used,  or  disclosed,  in 
whole  or  in  part,  for  any  purpose  other  than 
to  analyze  information  contained  in  this 
ittbmisaion.  This  restriction  does  not  limit  the 
Government's  right  to  use  information 
contained  in  this  data  if  it  is  obtained  from 
another  source  without  restriction.  The  data 
subject  to  this  restriction  are  contained  in 
sliects  (insert  numbers  or  other  identification 
of  sheets). 

Each  sheet  of  data  the  submitter 
wishes  to  restrict  must  be  marked  with 
the  following  legend:  "Use  or  disclosure 
of  data  contained  on  this  sheet  is 
subject  to  the  restriction  on  the  title 
page  of  this  submission." 

Number  of  Copies  Required  and 
Marking  of  Submission 

Each  submission  should  be  provided 
in  one  (1)  original  and  nine  (9)  copies, 
and  should  clearly  identify  itself  as  a 
submission  under  this  aimouncement  by 
carrying  the  following  legend  on  its  face 
page: 

This  submission  is  provided  in  response  to 
the  DOE  Program  Announcement  for 
Information  Regarding  Emerging  Clean  Coal 
Technologies. 

Submiaaion  Preparation  Costs 

The  Department  is  under  no  obligation 
to  pay  for  any  costs  associated  with  the 
preparation  of  Statements  of  Interest  or 
Informational  Proposals. 

Availability  of  Appropriations  and 
intent  to  Award 

Funds  are  not  available  for  support  of 
submissions  received  under  this 
announcement.  Further,  the  Department 
does  not  intend  to  enter  into  contract 
awards  with  interested  parties;  rather, 
submissions  are  to  be  used  solely  for  the 
purpose  of  analysis  and  report  to 
Congress. 

OATS:  The  deadline  date  for  receipt  of 
submissions  at  the  addresses  identified 
below  is  3:30  p.m.,  e.s.t.,  on  January  18, 
1985. 

AOORESSES:  Mailed  submissions  should 
be  addressed  to:  Deputy  Director  for 
Coal  Utilization,  Advanced  Conversion 
and  Gasification;  Fossil  Energy,  U.S. 
Department  of  Energy;  FE-20.  GTN; 
Washington.  D.C.  20545. 

Hand-delivered  submissions  should 
be  brought  Monday  through  Friday, 
except  Federal  holidays,  between  the 
hours  of  8:30  a.m.  to  3:30  p.m.,  to:  North 
Lobby,  U.S.  Department  of  Energy,  MD 
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Route  118;  Germantown.  Maryland, 
ATTN:  Fossil  Energy.  FE-20. 

Km  FURTHER  INFORMATION  CONTACT: 

Mr.  Jack  S.  Siegel,  Deputy  Director  for 
Coal  Utilization,  Advanced  Conversion 
and  Gasification,  Department  of  Energy. 
FE-20,  GTN,  Washington,  D.C.  20545, 
(301)  353-3965. 

Issued  in  Washington.  D.C,  November  15, 
1964. 

Donald  L.  Bauer, 
Acting  Assistant  Secretary.  Fossil  Energy- 

(PR  Doc  St-SIOBZ  Filed  11-1»-M;  »M  »m\ 
aiUJNO  COOK  •4iO-01-« 


n 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public) 

Problems  with  subscriptions 
Subscriptions  (Federal  agencies] 
Single  copies,  back  copies  of  Fll 
Magnetic  tapes  of  FR.  CFR  volumes 
Public  laws  (Slip  laws) 

PUBLICATIONS  AND  SERVICES 

Dally  Ftdmral  Ragtoter 

General  information,  index,  and  finding  aids 

Public  inspection  desk 

Corrections 

Document  drafting  information 

Legal  staff 

Machine  readable  documents,  specifications 

Cod*  of  Fodoral  RoguMlofw 

General  information,  index,  and  finding  aids 
Printing  schedules  and  pricing  information 

Laws 

Indexes 

Law  numbers  and  dates 

Prasidantial  Docunwnta 

Executive  orders  and  proclamations 

Public  Papers  of  the  President 

Weekly  Compilation  of  Presidential  Documents 

Unltad  Stataa  Govammant  Manual 

OUmi  Sarvlcaa 

Library 

Privacy  Act  Compilation 

TDD  for  the  deaf 


202-783-3238 
27S-30S4 
523-5240 
783-3238 
275-2867 
275-3030 


523-5227 
523-5215 
523-5237 
523-5237 
523-4534 
523-3408 


523-5227 
523-3419 


523-5282 
523-5282 
523-5268 


523-5230 
523-5230 
523-5230 

523-5230 

523-4886 
523-4534 
523-5229 


FEDERAL  REQI8TER  PAGES  AND  DATES,  NOVEMBER 

43943-44072 1 

44073-44192 2 

44193-44272 5 

44273-44442 6 

44443-44620 „ 7 

44621-44740 8 

44741-44888 9 

44889-44984 13 

44985-45106 14 

45107-45408 15 

45409-45570 .-...16 

45571-45732 19 

45733-4584i 20 

45843-46096 21 

46097-46332 ,23 

46333-46526 „26  • 

46527-46698 _ 27 


Federal  Register 
Vol.  49,  No.  229     Y 
Tuesday,  November  27,  1984 


PARTS  AFFECTED  DURING  NOVEMBER 

At  the  end  of  each  nrtonth.  the  Office  o<  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3CFR 

Administrative  OrdwK 


November  16,  1984 45733 

NotiCK 

Novernber  7,  1984 44741 


5270 

44073 

5271 

44075 

5272. 

..„ 44077 

5273 

44079 

5274 

...„ 44081 

5275 

44193 

527a 

44195 

5277 

44197 

5278  

45107 

5279 

45409 

5280 _.. 

45411 

5281 „ 

45413 

5CFR 

Ch.  XIV.  App.  A... 

213 

45843 

45588 

831 

45588 

930 

..._ 45444 

1255 

45751 

2429.„ 

44902 

7  CFR 

2 

44743 

46. 

45735 

210 

45109 

220 

45109 

225 

45109 

226 

45109 

301 

44083 

353 

46333 

46335 

407 

46337 

418 

46337 

418.  

46341 

422 

.,.._ 46346 

429 

...u. 44443 

441 

...^ 44985 

800„  

44743 

729 

AdAfiB 

810. 

46347 

907   44199.  44757.  45415 

910 44084,  44744.  44890. 

45109,45415,46527 
91 5            44447 

929  .. 

44199 

932     

44447 

944._ 

44447 

982  

44745 

864 

44745 

988 

44745 

1004 

44986 

1139 

43943 

1446  

45109 

1910 

45416 

1980 46097 

PropoMd  RuftMr 

27 _ 44902 

52 43970 

53 44724 

54 44724.  44758 

400 45444 

408 46393 

420 44480 

421... ™. 44476 

422 ™ 46395 

424 44485 

425 44490 

431 46400 

432 44495 

436 46405 

437 461 49 

438 46409 

725 441 03 

800 45751.46414 

91 0 44299 

971 45592 

982 44500 

984 44299 

1 007 44760 

1464 „..44103 

1 772 45752-45754 

8CFR 

238 44745,  46347 

292...„ 44084 

9CFR 


50 

78 _.. 

81 

92.™,.. 
97 

__ _ 44273 

44987.45110 

„  44087.  45111.45741 

44088 

45843 

113 

45845 

114 

-45845 

204 

46527 

318 

46530 

319 

„ 46530 

354 

44091 

92 44501 

381 44640 

50 45112.  45114.  45571 

430 46533 

1046 48097 


40....- 46418.  46425 

50 44645.  46428 

55...™ 46428 

71. -....44502 

210 45445 

605 44590 


11  CFR 

6 


.44091 


II 


Federal  Regtoter  /  Vol.  49.  No.  229  /  Tueaday.  November  27.  1984  /  Reader  Aids 


12  cm 

Ch.  VII 46536 

204 44448 

207 43946 

220 43948 

221 „ 43946 

224 „ „ 43946 

303 44746 

308 44746 

545 „ 45846 

563..™ „ 45115.  45846 

701 44993.  46105.  46540. 

46541 
795 44993 


5. 45007 

8 45102.  45592 

701... 46552 


13CFW 

105 

120 


.45742 
.44091 


107 44062,  46553 

14  cm 

1 .._..  44422 

27 44422 

29 44422 

39 44093.  44094.  44449. 

44621, 44890.  44987.  45416. 

45417,  45743-45746,  46105 

43 44602,  45418 

71 44450,  45418.  45747 

73 44096,  44451.  45418 

91 44422 

97 44990.  46106 

255 44451,  46347 


Ch.  I _(„...  44766 

Ch.  II 1^...  46006 

1.. „..„' 46670 

27 46670 

29 1, 46670 

33 „....  46670 

39 4501 1 ,  45755 

71 44104,  44650,  45011. 

45166-45171,45756,45757. 
46153-46155 

73 45011.  45168.  45169 

75 451 71 


1SCFR 

7 


44622 


8c 45861 

303. — 44651 

320 „ 44903,  45757 

16CFR 

1 3 451 15-451 1 7 

305 „ _...; 44200 

455 45692 

1212 46108 

1 700 44455 


...  46554 
...46554 
....44913 
....44913 
....46156 


3 

4 

300.._ 
303.™ 
451  „.. 


17CFR 
1 


.454-«8 


3 45418 

15 46116 

17 461 16 

33 44891 

1 40 454 1 8 

145 „ 45418 

200 

240 

..43950.  45847 
45117 

1 , 

44105 

140 

45015 

144 „ 

45015 

239 ™. 

45172 

240 

..46156,  46556 

270 

274 

46558 

45172 

11  cm 

3 

, 44273 

11 

46542 

37 

„ 46351 

154 

157 

— 46353 

44275 

271 

274 

..44201.44993 
44275 

284 

44275 

341 

44628 

356 

44628 

360 

361 

44628 

, 44628 

375 

.44273.44275 

381 

.44273.  44275 

385 

44273  44275 

389 

44273 

271 44217 

430 

,45174.45175 
44105 

19  cm 

4 

6. „ 

.44867,46118 
44867 

7 

44867 

10. 

11 

.44887.46363 
44867 

12 

44867 

18 

44867 

19 

44867 

24 

54 „ 

.44867.46118 
44867 

101 

44867 

112 

44867 

113 

44867 

114 

, 44867 

123 „. 

, 44867 

125 

44867 

127 

44867 

132 

44867 

133 

44867 

134 

44867 

141 

44867 

142 

44867 

144 

44867 

145 

44867 

146 

44867 

147 

44867 

148 

44867 

151 

44867 

162 „._ 

UZ 

44867 

44867 

174 

44867 

191 

44867 

210 

46123 

113 

46161 

141 

— 46181 

172 

46181 

175 

..46162.  46163 

353 _ 

„ 45593 

355 

20  cm 

395 

45593 

44277 

404 43951, 

410 

,  44458.  45420. 

46.166 

46366 

416 

46365 

422 

46365 

21  cm 

74 

44096 

178  

44994 

193 

..44458.  45123 

361 

„ 44459 

430 _ 

436 „ 

44460 

44460 

442   

44460 

510 

..44285,45123 

520 

44894 

522 

45123 

529 

45420 

540 44749.  45420.  45421 

546 45422 

556 

.  45421  46371 

558 

46371 

561 

573 

PropoMd  Rul— : 
146 

..45124,  45848 
.44630.45124 

44652 

184 

46164 

193 

45869 

450 

44919 

510. 

45593 

511 _ 

44786 

22  cm 

220 

44631 

FropoMd  RutoK 

41 

44920 

23  cm 

140 

45577 

24  cm 

44 

46140 

205 

45125 

207 

213 

.44750,45125 
45125 

220 

45125 

?21 „ 

4£125 

232 

45125 

238 

45125 

250 

45125 

255 

44750 

300 

45128 

511 

44066 

905 

44285 

965 

44982 

26  cm 

5h. 

43951 

41 

...,_ 45849 

48 

45849 

301 

44460 

Proposed  RuIm: 

1 44300,  45449.  45450 

41 44300,  44310,  44921. 

46167 
48 44300,  44310,  44921. 

46167 
51 457S8 


301 

454S2 

27CFff 

9 

.  44202,  44895 

4 

.44217,45018 

5 „ 

44921 

55 

178 

240 

44922 

44217 

28  cm 

0 

46371 

2 

44097 

15 

44995 

511 

44056 

545 

44059 

29  cm 

530 

44262 

1601 

..„ 45424 

1952 

, 44202 

2619 „... 

, 45129 

2617 

44106 

2640 

45018 

2648 

30CFR 

906. 

45018 

46372 

915 

44206 

917 

44750 

935 43952.  44461.  44996 

938 46542 

250 

44924 

816. 

45595 

817 

855 

45595 

45595 

914 

„ 46167 

917 

44653 

920 

43974 

931 

44769 

938 43974 

948 461 68 

31  cm 

5 

45578 

33CFR 

72 

46547 

100 45579,  45580,  45758 

117 43953-43956,  44207, 

44632,45130,45580 

46547 

185 44632 


117 43975.  44925,  45596 

126 45597 

157 46440 

160 45597 

165 44926,  46560,  46562 

34  cm 


Propo— d  tMmm 

Ch.  VI 

45834 

76 

45834 

208 

45834 

280 

300 

„ 46169 

43252 

350 

46244 

352 

46244 

odB* 

46244 

Federal  Register  /  Vol.  49.  No.  229  /  Tuesday.  November  27,  1984  /  Reader  Aids 


111 


359 46244 

36CFR 

PropOMd  RuMS! 

13 46441 

223 44109 

291 451 1 7 

1121 44310 

38  cm 

3 44099.  45130 

36 48548 

Proposed  RuImi 

1 45870 

21 46441 

39  cm 

10 45130 

111 46141 

265 44288 

40  cm 

52 44099,  44208.  44287, 

44463.44996,46141 

60 44633.  45424 

61 44633 

81 '. 451 31 

86 44740 

1 24 45292 

1 44 45292 

1 46. 45292 

147 45292 

180 44464-44467.  45132, 

45849-45854 

261 44978 

265 46094 

704 45133.45425 

707 45581 

721 46373 

723 - 46066 

761 44634 

775 44997 

50 44770.  45871 

51 44770.  44878 

52 43976.  43977,  44110. 

44505.  44927,  45178,  45761- 
45765.  45872,  46442 

53 45871 

58 45871 

65 46443 

81 43977.  45031 

147 441 1 1 

1 52 45873 

1 57 „ 45873 

1 58 „ A....  45873 

1 62 .1  .....  45873 

1 70 45181 

1 80 46443 

261 44718 

271 44111.  44312.  44506, 

45452. 45874, 46443 

406 44928 

407 44928 

408 44928 

409 44928 

41 1 44928 

422. 44928 

424 44928 

426 44928 

431 44928 

432 „ 44928 

439 44928 

712 .....44218,45598 

716 44220.45602 


799 

41  cm 

50-201 

45606,  45610 
45855 

Ch  101 

44468 

101-20 

44469 

101-41.. 

44470 

101-47 

44471 

Ch  201 

45748 

42  cm 

36 

44288 

400    

45431 

403 

44472 

405 

, 44472 

441     .... 

45431 

43  cm 

PubNc  Lwtd  OrdOTK 

1821     44473 

6547  (corrected  by 

PLO  6577) 44997 

6577     44997 

6578 

46144 

6579 

46144 

6580 

46145 

Propoood  Ruloo: 
3160 

44655 

3420 

44221 

44  cm 

64 - 

65 

67  

.44751.45133 
.45134.45135 
45136 

Prop099Q  RUMCS 

67    

45181 

45  cm 

801   

44473 

95 

45617 

201   

45556 

205   

45558 

206   

45558 

225 

45558 

232   

45558 

233 

234 

45558 

45558 

235 

45558 

237  . 

45558 

46  cm 

310  

45857 

500 

44362 

501 

„....  44362 

502  

„..  44362 

503 

44362 

504  

44362 

505   

44362 

538 

45364 

572 

45320 

580 

45364 

585  

45397 

587 

,.„ 45397 

Propoood  Ririoo: 

67    

45623 

510 

46174 

47  cm 

0 

45582 

2 

15 

...44101.44997 
44210 

25 

44751 

4*) 

...  44269 

69 

...  46383 

73, 

43957. 

44101, 
J-4558 

45139- 

74 

45146.455a 

7,46386 
...45155 

76.. 

...45431 

0 

...  45454 

1..., 

...45454 

31 44289.  46378 


2 45766,  45875,  46563 

73 44113,  44114,  45186, 

45625, 45875,  46444-46448 

46563 
90 44223,  45454,  45875 

46563 

48  cm 

1480 45187 

1803 45194 

1804 45194 

1 805 451 94 

1812 451 94 

181 3 451 94 

1 814 451 94 

1815 45194 

1816 451 94 

181 7 «_ 451 94 

1 825 451 94 

1827 45194 

1831 45194 

1 832 „....  451 94 

1835 - 45194 

1 842 451 94 

1 844 451 94 

1 845 451 94 

1852 ™ 451»4 

49CFR 

1 „ 44102.  46145 

1 71 45749 

173 43963.  45749 

1 75 45749 

1 78 ~ 43965 

1 79 43963 

391 44210 

395 ~~. 461 45 

392 4421 0 

571 44899,  46386 

575 44751 

1 033 ~ 46392 

1 1 60 45858 

1165 ~ 45858 

1168 45858 

1181 45858 

1182 45858 

ProposM  Rums: 

23..„ ~ 44772 

1 72 45627 

1 73 45627 

1 95 » 44928 

542 -..45629 

1102 - 44224 

50  cm 

17 43965.  44753.  45160 

258 44474 

611 44757 

620 441 02 

652 451 64.  45859 

661 46148 

663 44638,  44901 

671 44757,  46549 

676 44998 

PropoMd  RuIm; 

17 44507,  44712,  45766, 

45880-45887.46174 


222 44774 

227 44774 

61 1 44655,  461 77 

630 45888 

672 44655 

675 44655 

UST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 

have  become  law  were 

received  by  the  Office  of  Vhe 

Federal  Register  for  inclusion 

in  today's  Ust  of  PubNc 

Laws. 

Lost  Ust  November  16.  1964. 


384 


Just  Released 


Code  of 
Federal 
Regulations 

Revised  as  of  July  1, 1984 


Quantity        Volume 


Title  33— Navigation  and  Navigable  Waters 
(Part  200-End)  (Stock  No.  022-003-95387-6) 

Title  38— Pensions,  Bonuses,  and  Veterans' 
Relief  (Parts  0-17)  (Stock  No.  022-003-95395-7) 

Title  40 — Protection  of  Environment  (Parts 
81-99)  (Stock  No.  022-003-95401-5) 


A  owutrtv  ch<cldi«t  o»  CFR  issuances  appaws  every  Monday  «  the  Federal  Regwter  in  the  Reader  Aids 
•action  m  addition,  a  chachlitt  o«  currenl  CFH  volumas.  comprising  a  coflnptete  CFR  set  appears  each  month 
in  the  LSA  (List  of  CFR  Sections  Affected) 


Price  Amount 

$13.00  $ 

14.00  

14.00  L 

Total  Order  $ 

Pl«aae  Oo  not  detach 


Order  Form 


to:  Superintendent  of  Documents.  U.S.  Government  Printing  Office.  Washington.  D.C.  20402 


.  Make  ctieck  or  money  order  payable 


Enctosed  firxl  S ..-^^  »..„„  ^  ...„..«,  ».»».  ,..,< 

to  Superirttendent  of  Documents  (Please  do  not  serw)  cash  or 
stamps)  Include  an  additional  25%  for  foreign  maiimg. 


CtaigB  to  my  Oipoii  Aocau*  No. 

I  I  I  I  I  1  I  l-D 

Order  No. 


VISA* 


MoilwCuni, 


CracM  C«d  OrdaB  CMy 

Total  charges  $ 

Credit 
Card  No 


Fill  in  the  txjxes  below. 

I  I  I  I  I  I  I  1  rr 


Expiration  Date  i — t- 
Month/Year         I L 


Please  send  tne  tt»  Code  of  Federal  Regulations  publications  I  have 
selected  above. 


Nama— First.  Lasi 

I     I     I     I     I 
Street  addra: 


For  Office  Use  Only. 

Quantity     Charges 


Comi 


Cit" 


ipany  nama  or 

UJ 


u 


(or  Country) 

u 


11 


111 


additional  address  una 
I     I     I     I 


W^ASC  PRINT  OR  TYPE 


I    I    I     I 


11 


Stale       ZIP  Code 


111 


11 


Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

VOL 
4  9 


ISS 


229 


1984 


UMI 


11-2S-84 

Vol.  49  No.  230 


Wednesday 
November  28,  1984 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington  D  C   20402 


««*«*««3^««««#:|i4i]|t«5-{)iGi7-   48106 

A  FK  SERIA300S  NOV   85   R 

SERIALS  PROCESSING 

UNIV  MICROFILMS  INTL 

300  N  ZEtB  RD 

ANN    ARBOR  MI       46106 

inn 


OFFICIAL  BUSINESS 
Penalty  (Of  private  use  $300 

Federal  Register 
(ISSN  0097-6326) 


Postage  and  Fees  Paid 

U  S  Government  Printing  OHce 

37S 

SECOND  CLASS  NEWSPAPER 


Federal  Register 
(ISSN  0097-6326) 


SECOND  CLASS  NEWSPAKbH 


11-28-S4 

Vol.  49       No.  230 

Pagas  46699-46868 


Wednesday 
November  28   1984 


Selected  Subjects 


Air  Pollution  Control 

Environmental  Protection  Agency 

Aviation  Safaty 

Federal  Aviation  Administration 

Banka 

Federal  Deposit  Insurance  Corporation 

Chamlcala 

Environmental  Protection  Agency 

Faderal  Honrta  Loan  Banka 

Federal  Home  Loan  Bank  Board 

Flahariaa 

National  Oceanic  and  Atmospheric  Administration 

Govemmant  Procuramant 

National  Science  Foundation 

Grant  Programa — Education 

Education  Department 

Hazardoua  Matariala 

Environmental  Protection  Agency 

Markating  Agraamanta 

Agricultural  Marketing  Service 

Motor  Vehiclaa 

National  Highway  Traffic  Safety  Administration 

Occupational  Safaty  and  Haaltti 

Occupational  Safety  and  Health  Administration 

CONTINUtD  mSIOC 


II 


Federal  Register  /  Vol.  49.  No.  230  /  Wednesday.  November  28.  1984  /  Selected  Subjects 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  ofTicial  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Service.  General  Services  Administration,  Washington. 
DC  20408.  under  the  Federal  Register  Act  (49  Stat.  500,  as 
amended:  44  U.S.C.  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I). 
Distribution  is  made  only  by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Washington.  DC  20402. 

The  Fedaral  Rifistar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  Hie  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Fadecal  R«gi«ter  will  be  furnished  by  mail  to  subscribers 
for  $30a00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

There  are  no  reatrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 


Selected  Subjects 


Pesticides  and  Pests 

Environmental  Protection  Agency 

Postal  Service 

Postal  Service 

Price  Support  Programs 

Commodity  Credit  Corporation 

Railroad  Retirement 

Railroad  Retirement  Board 

Securities 

Securities  and  Exchange  Commission 
Surface  Mining 
Surface  Mining  Reclamation  and  Enforcement  Office 


III 


Contents 


Federal  Register 

Vol.  49,  No.  230 

Wednesday.  November  28,  1984 


The  President 

PROCLAMATIONS 
46701     Epidermolysis  Bullosa  Awareness  Week.  National 

(Proc.  5283) 
46699     Home  Care  Week,  National  (Proc.  5282) 

Executive  Agencies 

Agricultural  Marlceting  Service 

RUlfS 

46703  Limes  grown  in  Florida 

46704  Spearmint  oil  produced  in  Far  West 

Agriculture  Department 

Ser  also  Agricultural  Marketing  Service.; 
Commodity  Credit  Corporation;  Federal  Crop 
Insurance  Corporation;  Federal  Grain  Inspection 
Service. 
NOTICES 

46774  Agency  information  collection  activities  under 
OMB  review 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  commiftees: 

46775  Wisconsin 

Coast  Guard 

NOTICES 
46860     Inland  navigation  rules,  changes 

Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration. 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

46705  Grain  price  support 

Copyright  Office,  Ubrary  of  Congress 

NOTICES 

46829     Cable  compulsory  license,  low  power  television 

stations;  policy  decision 
46838     Privacy  Act;  systems  of  records 

Defense  Department 

See  Engineers  Corps.  . , 

Education  Department 

PROPOSED  RULES 

Educational  research  and  improvement: 
46761         Discretionary  program   '  " 
46755         Excellence  in  education  program;  implementation 

NOTICES 
46789     Agency  information  collection  activities  under 

OMB  review 

Energy  Department  ' 

See  Federal  Energy  Regulatory  Commission; 
Hearings  and  Appeals  Office.  Energy  Department. 


Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
46789        Sacramento  River  Deep  Water  Ship  Channel,  CA 

Environmental  Protection  Agency 

RULES 

Hazardous  waste  program  authorizations: 
46742        New  Jersey 

Pesticide  chemicals  in  or  on  raw  agricultural 

commodities;  tolerances  and  exemptions,  etc.: 
46739         Acephate 

Pesticides;  tolerances  in  foods  and  animal  feeds: 
46736         Pirimiphos-methyl 

Toxic  substances: 
46739         Chemical  information  rules;  automatic  reporting: 

addition 
46741         Health  and  safety  data  reporting;  submission  of 
lists  and  copies  of  studies 

PROPOSED  RULES 

Air  quaUty  implementation  plans;  approval  and 
promulgation;  various  States: 
46767         Florida 

46767  Illinois 

Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc.: 

46768  Camphor 

46769  Methyl  esters  of  fatty  acids 
Toxic  substances: 

46770  Polychlorinated  biphenyls  (PCBs);  use  in 
electrical  transformers;  correction 

46770         Polychlorinated  biphenyls  (PCBs);  use  in 

electrical  transformers;  hearing  date  changed 

NOTICES 

Pesticide  programs: 

46804  Special  local  need  registrations;  voluntary 
cancellations;  correction 

Pesticides:  temporary  tolerances: 

46805  Pirimiphos-methyl  (2  documents) 
Toxic  and  hazardous  substances  control: 

46806,        Premanufacture  exemption  approvals  (2 

46807         documents) 

46804         Premanufacture  notices  receipts;  correction 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
46866         Utility  and  acrobatic  category  airplanes,  normal 

46726  Control  zones 

46727  -  Transition  areas 

PROPOSED  RULES 

Air  traffic  operating  and  flight  rules: 
46749        Two-way  radio  communications  failure 

procedure 
46746     Colored  Federal  airways 
46748     Control  zones 
46746,    Transition  areas  (2  documents) 
46747 

NOTICES 

Exemption  petitions: 
46860         Florida  Aircraft  Leasing  Corp.  et  al. 


rV  Federal  Register  /  Vol.  49.  No.  230  /  Wednesday.  November  28.  1984  /  Contents 


46703 


46709 


46863 


Organization  and  functions: 
46860        Philadelphia,  PA 
46860         Wilmington,  DE 


Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Federal  Crop  Insurance  Corporation 

RUL£S 

Crop  insurance:  various  commodities: 
Apple 

Federal  Deposit  Insurance  Corporation 

RULES 

Unsafe  and  unsound  banking  practices: 
Insured  nonmember  banks:  securities 
subsidiaries 

NOTICES 

Meetings:  Sunshine  Act  (2  documents] 

Federal  Energy  Regulatory  Commission 

aULES 

Bonneville  Power  Administration: 

Electric  power  sales  methodology;  rehearing 
NOTICES 
Hearings,  etc.: 

Algonquin  Gas  Transmission  Co. 

Boston  Edison  Co. 

Columbia  Gas  Transmission  Corp.  et  al. 

Consolidated  Gas  Supply  Corp. 

Emerson  Falls  Hydro  Associates 

Kelley.  Ravenscroft  &  Chenoweth  {4  documents] 

Michigan  Power  Co. 

Midwestern  Gas  Transmission  Co. 

North  Fork  Power  Co. 

Northern  Border  Pipeline  Co. 

Northern  Natural  Gas  Co. 

Northern  States  Power  Co.  et  al. 

Southwest  Gas  Corp. 

Southwestern  Public  Service  Co. 

Tooele  County 
Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity: 

applications,  abandonment  of  service  and 

petitions  to  amend 
Small  power  production  and  cogeneration  facilities; 
qualifying  status:  certification  applications,  etc.: 

Acme  Fence  &  Iron 

Bio-Energy  Corp. 

Bridgewater  Hydroelectric  Partnership 

Columbus  Mills  Dam  Hydroelectric  Project 

Drapery  Manufacturing.  Inc. 

Fayette  Manufacturing  Corp. 

Harris  Energy,  Inc. 

Hitch  Enterprises 

MARMAC  Power  Corp. 

Marshfield  Brook  Hydroelectric  Co. 

Methanol  Production  Corp. 

Mitex,  Inc. 

Olson.  Richard  J. 

Swift  Creek  Power  Co..  Inc. 

Texasgulf  Chemicals  Co. 


46727 


46791 

46791 

46792 

46792 

46793 

46794. 

46795 

46796 

46797 

46797 

46798 

46798 

46798 

46800 

46800 

46801 

46793 


46790 
46791 
46792 
46792 
46793 
46793 
46794 
46794 
46795 
467B5 
46796 
46797 
46799 
46800 
46800 


46775 
46774 


46725 


46808 
46863 


46809 
46808 


46862 


46809 
46810 


46801 


46810 


Federal  Grain  inspection  Service 

NOTICES 

Agency  designation  actions: 
Alaska.  Arkansas,  and  Tennessee 
Illinois,  Indiana,  and  Wyoming 

Federal  Home  Loan  Banic  Board 

RULES 

Federal  home  loan  bank  system: 

Flood  disaster  protection,  nondiscrimination 

requirements 
NOTICES 
Applications,  etc.: 

Mutual  Home  Federal  Savings  &  Loan 

Association  of  Grand  Rapids,  MI 
Meetings;  Sunshine  Act 


Federal  Home  Loan  IMortgage  Corporation 

NOTICES 
46864     Meetings;  Sunshine  Act 


Federal  iMaritime  Commission 

NOTICES 

Freight  forwarder  licenses: 

Jarvis  International  Freight,  Inc. 
Tariffs,  inactive;  cancellation 


46776 


46815 
46814 
46815 
46816 

46817 
46817 
46818 


Federal  Procurement  Policy  Office 

NOTICES 

Federal  Acquisition  Regulation  system: 
Small  business  set  asides:  rule  of  two;  inquiry: 
extension  of  time 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
Emmetsburg  Bank  Shares,  Inc.,  et  al. 
NBD  Bancorp,  Inc. 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures:  implementation  and 
inquiry 

interior  Department 

See  also  Land  Management  Bureau:  Minerals 

Management  Service:  Surface  Mining  Reclamation 

and  Enforcement  Office. 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

international  Trade  Administration 

NOTICES 

Countervailing  duties: 
Oil  country  tubular  goods  from  Korea 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Amorphous  metal  alloys  and  articles 
Amoxicillin  trihydrate  and  its  salts  from  Spain 
Aramid  fiber 

Barbed  wire  and  barbless  wire  strand  from 
Argentina,  Brazil,  and  Poland 
Calcium  hypochlorite  from  Japan 
Foam  earplugs 

Potassium  chloride  from  East  Germany,  Spain 
and  U.S.S.R. 


^  ■ 


'■i\^ 


Federal  Register  /  Vol.  49,  No.  230  /  Wednesday.  November  28.  1984  /  Contents 


46818 
46819 
46819 
46820 
46864 


46820 
46820 


46822 
46820 


46810 


46811 

46811 

46812 

46812 
46812 


46864 


46822 
46823 
46823 
46823 
46824 
46824 
46825 
46825 
46825 
46826 
46826 
46826 
46827 
46827 
46827 
46828 


Shoe  stiffener  components 
Softballs  and  polyurethane  cores 
Stretch  wrapping  apparatus  and  components 
Woodworking  machines 
Meetings;  Sunshine  Act 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 

State  intrastate  rail  rate  authority:  Indiana 
Railroad  services  abandonment: 

Baltimore  &  Ohio  Railroad  Co. 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 

Okolona  Sewer  Construction  District  et  al. 
Regulatory  Flexibility  Act;  plan  for  periodic  review 
of  rules 

Labor  Department 

See  Mine  Safety  and  Health  Administration; 
Occupational  Safety  and  Health  Administration. 

Land  {Management  Bureau 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Environmental  statements;  availability,  etc.: 

Circle  Cliffs  Tar  Sands  Resource  Area.  UT 
Exchange  of  public  lands  for  private  land: 

Montana 
Sale  of  public  lands: 

California 
Withdrawal  and  reservation  of  lands: 

Alaska 

Colorado 

Legal  Services  Corporation 

NOTICES 

Meetings:  Sunshine  Act 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress. 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office. 

Mine  Safety  and  Health  Administration 

NOTICES 

Petitions  for  mandatory  safety  standard 
modifications: 

B&J  Coal  Co..  Inc. 

Black  River  Mining  Co. 

Buffalo  Ridge  Coal  Co.,  Inc. 

Canada  Coal  Co..  Inc. 

Central  Ohio  Coal  Co. 

Consolidation  Coal  Co.  (3  documents) 

Double  L  Coal  Corp. 

Garber  Coal  Co. 

H.A.T.  Coal  Co. 

KRK  Coal  Co. 

Mid-Continent  Resources,  Inc. 

Mount  Calvery  Coal  Co.,  Inc. 

Sandy  Fork  Mining  Co.,  Inc. 

Thac  West  Mining.  Inc. 

Twin  Oak  Coal  Co. 

U.S.  Steel  Mining  Co..  Inc.  (2  documents) 


46754 


46813, 
46814 
46813 
46814 


Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf  minerals  and  right-of-way 
management:  issuance  of  leases;  existing  joint 
bidding  requirements,  "subsidiary"  defined 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Exxon  Co..  U.S.A.  (2  documents) 

Taylor  Energy  Co. 
Texaco  U.S.A. 


National  Capital  Planning  Commission 

NOTICES 

Senior  Executive  Service: 
46831         Performance  Review  Board;  membership 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

46770  Fuel  economy  standards  passenger  automobile 
average;  model  year  1987  and  beyond 

National  Oceanic  and  Atmospheric 
Administration 

PROPOSED  RULES 
Foreign  fishing: 

46771  Pacific  Coast  groundfish 

National  Science  Foundation 

RULES 
46743     Acquisition  regulations 


46834, 
46835 

46832 

46832 
46833 
46833 


46737 


46844 
46835 


46738 

46845. 
46846 


Nudear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under 
OMB  review  (2  documents) 
Applications,  etc.: 

Florida  Power  &  Light  Co. 

Northern  States  Power  Co. 

Public  Service  Electric  &  Gas  Co.  et  aL 

Toledo  Edison  Co.  et  aL 

Occupational  Safety  and  Health  Administration 

RULES 

Health  and  safety  standards: 
Cotton  dust:  ring  spirming  operations,  stay  of 
effecive  date 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Meetings: 

Demand  Forecasting  Advisory  Committee 
Power  plan  amendments: 

Conservation  and  electric  power  plan 

Postal  Service 

RULES 

Domestic  Mail  Manual: 

Postage  meters,  testing;  additional  specifications 
NOTICES 
Privacy  Act;  systems  of  records  (2  documents) 


VI 


1.  !. 


Federal  Renter  /  Vol  49.  No.  230  /  Wednesday.  November  28,  1964  /  Contents 


Railroad  ReMrement  Board 

RULES 
4tt72t     Retirement  annuibes;  reporting  requirements  of 
employers,  and  creditability  of  compensation, 
service,  and  military  service,  et& 

NOTICES 

46Mt     Railroad  imemployment  insurance  accoont; 
determination 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 
46750        Annuity  contract  or  optional  annuity  contract 
definition 

NOTICES 

Hearings,  etc.: 

46848  American  Electric  Power  Co.,  bic. 

46849  Eastern  Edison  Co..  et  al. 

46849  System  Fuels,  Inc.  et  al. 

46850  Toronto-Dominion  Holdings  (U.S.A.),  Inc. 

46852  Transok,  Inc. 

46853  UNITIL  Corp. 

46854  Yankee  Atomic  Electric  Co. 
Self-regulatory  organizations:  proposed  rule 
changes: 

46856  American  Stock  Exchange.  Inc. 

46854  Midwest  Clearing  Corp.  et  aL 

46857  Midwest  Stock  Exchange,  Inc. 

46855  PaciBc  Securities  Depository  Trust  Co. 

46855  Pacific  Stock  Exchange,  Inc. 

46857-       Philadelphia  Stock  Exchange,  Inc.  (3  documents! 
46859 

Self-regulatory  organizations;  unlisted  trading 

privileges: 

46856  Midwest  Stock  Exchange 

46857  Pacific  Stock  Exchange 


Separate  Parts  in  This  Issue 

ParlH 
46866     Department  of  Transportation.  Federal  Aviation 
Administration  ., 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


46859 
46859 


SmaH  Business  Administration 

NOTICES 
Applications,  etc.: 

Advent  Industrial  Capital  Co.  Ltd.  Partnership 

Wisconsin  MESBIC,  Inc. 


46755 


Surface  iyNnlng  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission;  various  States: 
Wyoming;  hearing,  etc. 


Textile  Agreements  Implementation  Committee 

NOTICES 
46786     Bilateral  agreement  negotiations  during  1985; 
inquiry 
Cotton,  wool,  and  man-made  textiles: 

46786  Philippines 

46787  Singapore 

46787  Thailand 

46788  Uruguay 


Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration: 

National  Highway  Traffic  Safety  Administration. 


Federal  Register  /  Vol.  49.  No.  230  /  Wednesday,  November  28,  1984  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  t>e  found  in 
ttie  Reader  Aids  section  at  the  end  of  tfiis  issue. 


5282 

46699 

5283 

46701 

7  CFR 

408 

46703 

911 

46703 

985 

46704 

1421  

46705 

12  CFR 

337 

46709 

523 

46725 

528 

46725 

14  CFR 

23 

46866 

3  CFR 

5282.... 
5283... 

7  CFR 

408 

911 

985 

1421.... 

12CFF 

337 

523 

528 

14CFF 

23 

71  (2  documents) 46726, 

46727 

PropOMd  RuIm: 

71  (4  documents) 46746- 

46748 
91 46749 

17  CFR 
PropoMd  Rul**: 

230 46750 

18  CFR 

35 46727 

301 46727 

20  CFR 

209 46728 

210 46728 

211 46728 

21 2 46728 

220 46728 

222 46728 

250 46728 

21  CFR 

193 46736 

561..... 46736 

29  CFR 

1910 46737 

30  CFR 
PropoMd  Rules: 

256 46754 

950 46755 

34  CFR 
Propo— d  Rutoa: 

750 46755 

755 46761 

39  CFR 

111 46738 

40  CFR 

1 80 46739 

271 46742 

712 46739 

716 46741 

Proposed  RutOK 

52  (2  documents) 46767 

81 46767 

180  (2  documents) 46768. 

46769 
761  {2  documents) 46770 

4SCFR 

Ch.  25 46743 

49  CFR 
Proposed  Rules: 

531 46770 

50  CFR 
Prepeeed  Rules: 

663 46771 


Fedaral  Register 

Vol.  49.  No.  230 

Wednesday,  November  28,  1984 


Presidential  Documents 


TiUe  3— 

The  President 


ProdamatioD  5282  of  November  26,  1964 
National  Home  Care  Week,  1984 


|FR  Doc.  84-31300 
Filed  ll-26-«4:  2:26  pm) 
Biling  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Home  care  services,  which  are  rapidly  gaining  acceptance  throughout  the 
Nation,  allow  the  physically  and  mentally  impaired  who  do  not  require  skilled 
nursing  home  care  to  remain  in  their  own  homes,  or  to  stay  with  their  families, 
instead  of  being  moved  to  an  institution.  Home  care  provides  individualized 
support  services  to  permit  maximum  independence  for  those  in  need  of 
assistance. 

Progress  in  medical  science  and  the  generally  rising  level  of  health  care  from 
birth  are  contributing  to  a  greater  number  of  people  living  longer.  A  corollary 
to  this  advance  is  an  increase  in  chronic  illnesses  of  the  aged  that  require  care 
over  an  extended  period  of  time.  Home  care  provides  the  assistance  needed  to 
help  older  Americans  to  maintain  independence  despite  such  illness.  All 
Americans  should  commend  those  individuals  who  provide  personal  and 
health  care  in  the  home.  Their  skill  and  caring  make  the  lives  of  those  they 
serve  fuller  and  more  meaningful. 

To  give  special  recognition  to  the  importance  of  home  care  services,  the 
Congress,  by  Senate  Joint  Resolution  237,  has  designated  the  week  of  Novem- 
ber 25,  1984,  through  December  1,  1984,  as  "National  Home  Care  Week,"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  that  week. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  25  through  December  1, 
1984,  as  National  Home  Care  Week,  and  I  call  upon  all  Government  agencies, 
interested  organizations,  community  groups,  and  the  people  of  the  United 
States  to  observe  this  week  with  appropriate  programs,  ceremonies,  and 
activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-sixth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  himdred  and  ninth. 
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Proclamation  5283  of  November  26,  1984 

National  Epidermolysis  Bullosa  Awareness  Week,  1984 


|FR  Doc.  84-31301 
Filed  n-26-84.  2:27  pm) 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Epidermolysis  Bullosa,  or  "EB,"  is  a  group  of  hereditary  disorders  in  which  the 
skin  forms  blisters  after  minimal  injury  or  even  simple  pressure.  Symptoms  of 
the  disease  can  resemble  severe  bums  and  can  be  very  painful  and  debilitat- 
ing. Mucous  membranes  of  the  mouth,  eye,  and  gastro-intestinal  tract  may  be 
affected  and  lead  to  scarring,  malnutrition,  anemia,  and  even  premature  death. 

As  many  as  25,000  to  50,000  Americans,  mostly  children,  may  suffer  from  EB. 
The  disease  can  disable  people  physically  because  of  the  pain  and  anguish  it 
causes,  and  it  also  places  a  severe  financial  burden  on  many  families. 

Basic  research  is  just  beginning  to  reveal  the  underlying  causes  of  EB.  New 
research  findings  and  new  approaches  to  diagnosis  and  treatment  are  needed 
to  eliminate  this  affliction.  The  Federal  government  and  private  voluntary 
organizations  have  developed  a  strong  and  enduring  partnership  committed  to 
EB  research  in  order  to  reduce  or  eliminate  the  disease  and  its  painful 
consequences. 

The  Congress,  by  Senate  Joint  Resolution  201,  has  designated  the  week  of 
November  25  through  December  1,  1984,  as  "National  Epidermolysis  Bullosa 
Awareness  Week"  and  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  that  week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  25  through  December  1, 
1984,  as  National  Epidermolysis  Bullosa  Awareness  Week.  I  urge  the  people  of 
the  United  States  and  educational,  philanthropic,  scientific,  medical  and 
health  care  organizations  and  professionals  to  observe  this  week  with  appro- 
priate programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-sixth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tfie  Superintendent  of  Documents. 
Prices  of  rtew  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Ftderal  Crop  Insurance  Corporation 

7  CFR  Part  408 
(Docket  No.  1762S1 

Eastern  U.S.  Apple  Crop  Insurance 
Regulatlorts 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Notice  of  extension  of  sales 
closing  date. 

summary:  Under  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended,  the  Federal  Crop 
Insurance  Corporation  (FCIC)  herewith 
gives  notice  of  the  extension  of  the 
closing  date  for  accepting  applications 
for  Eastern  U.S.  Apple  Crop  Insurance 
Regulations  (7  CFR  Part  408).  effective 
for  the  1985  crop  year.  This  action  is 
necessary  because  of  a  delay  in 
processing  the  issuance  of  an  amended 
Fresh  Fruit  Option  to  provide  the 
insured  producer  with  a  quality 
provision  for  the  type  of  apples  insured 
under  this  option  when  such  apples  do 
not  grade  U.S.  No.  1  or  do  not  grade  80 
percent  fancy  or  better  under  USDA 
standards.  The  intended  effect  of  this 
notice  is  to  advise  all  interested  parties 
of  the  extension  of  the  sales  closing  date 
and  to  comply  with  the  provisions  of  the 
Eastern  U.S.  Apple  Crop  Insurance 
Regulations  with  respect  to  the  authority 
of  the  Manager,  FCIC,  to  extend  closing 
dates. 

EFFECTIVE  DATE:  November  28. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  contained  in  the  Eastern 
U.S.  Apple  Crop  Insurance  Regulations 


(7  CFR  Part  408),  the  closing  date  for 
accepting  applications  is  November  20. 
Because  of  a  delay  in  processing  an 
amendment  to  the  Fresh  Fruit  Option  to 
such  regulations  effective  for  the  1985 
and  succeeding  crop  years,  FCIC  is 
extending  the  closing  date  for  accepting 
applications  through  the  close  of 
business  on  December  31, 1984,  effective 
for  the  1985  crop  year  only. 

The  amendment  in  question  provides 
a  fresh  fruit  option  amendment  to 
insured  growers  who  wish  to  insure 
quality,  not  presently  contained  in  the 
policy  for  insuring  apples  under  7  CFR 
Part  408,  when  the  apples  do  not  grade 
U.S.  No.  1  or  do  not  grade  80  percent 
fancy  or  better  under  U.S.  Department  of 
Agriculture  standards. 

Notice 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
herewith  gives  notice  that  the  closing 
date  for  accepting  applications  for  apple 
crop  insuance  under  the  provisions  of  7 
CFR  Part  408  is  extended,  effective  for 
the  1985  crop  year  only,  through  the 
close  of  business  on  December  31, 1984. 

Dated:  November  20. 1984. 

Done  in  Washington,  D.C.,  on  November 
19, 1984. 
Peter  F.  Cole, 

Secretary,  Federal  Crop  Insurance 
Corporation. 

Approved  by: 
Merritt  W.  Sprague, 
Manager. 

|FR  Doc  84-31111  Filed  11-27-64:  a:*S  am) 
BILUNQ  CODE  M10-0«-M 


Agricultural  Marketing  Service 

7  CFR  Part  911 
[UcTM  Reg.  43,  AntdL  3] 

Limes  Grown  In  Florida;  Amendment 
of  Grade  Requirements 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  rule  would  raise  the 
minimum  grade  requirements  for  fresh 
shipments  of  seedless  limes  grown  in 
Florida,  and  for  seedless  limes  imported 
into  the  United  States,  from  the  current 
U.S.  Combination,  Mixed  Color,  of  60 


percent  U.S.  No.  1  and  40  percent  U.S. 
No.  2,  to  a  modified  U.S.  Combination, 
Mixed  Color,  of  75  percent  U.S.  No.  1 
and  25  percent  U.S.  No.  2.  The  minimum 
diameter  requirement  for  such  limes 
would  remain  at  iVs  inches.  Such  action 
is  necessary  to  assure  the  shipment  of 
limes  of  acceptable  quality  in  the 
interest  of  producers  and  consumers. 

EFFECTIVE  DATES:  December  3, 1984 
through  January  31, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

William  J.  Doyle,  Chief,  Fruit  Branch. 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250,  telephone  (202)  447-5975. 

SUPPI^MENTARY  INFORMATION:  This 

action  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley.  Acting  Administrator, 
Agricultural  Marketing  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Florida  lime  regulation  is  issued 
under  the  marketing  agreement,  as 
amended,  and  Order  No.  911,  as 
amended  (7  CFR  Part  911).  regulating  the 
handling  of  limes  grown  in  Florida.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674). 

The  regulation  applicable  to  limes 
grown  in  Florida  is  based  upon 
recommendations  and  information 
submitted  by  the  Florida  Lime 
Administrative  Committee,  established 
under  the  marketing  agreement  and 
order,  and  upon  other  information. 
Shipments  of  Florida  limes  are  regulated 
by  grade  and  size  under  Florida  Lime 
Regulation  43  (49  FR  25243).  This 
regulation,  which  is  effective  on  a 
continuing  basis,  requires  seedless  limes 
for  fresh  shipment  to:  (1)  Grade  at  least 
U.S.  Combination,  Mixed  Colon  (2)  meet 
a  minimum  juice  content  of  42  percent 
by  volume;  and  (3)  have  a  minimum 
diameter  of  1%  inches.  This  amendment 
would  increase  minimum  quality 
requirements  applicable  to  fresh 
shipments  of  Florida  seedless  limes  by 
requiring  such  shipments  to  grade  a 
modified  U.S.  Combination,  Mixed 
Color,  with  the  stipulation  that  75 
percent  of  the  limes,  by  count,  grade  at 
least  U.S.  No.  1  and  25  percent  of  the 
limes  grade  at  least  U.S.  No.  2.  The 
current  grade  requirement  is  U.S. 
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Combination,  Mixed  Color.  (60  percent 
of  the  limes,  by  count,  grade  at  least  U.S 
No.  1  and  40  percent  of  the  limes  grading 
U.S.  No.  2).  This  action  was 
unanimously  recommended  by  the 
Florida  Lime  Administrative  Committee 
at  a  public  meeting  on  October  10, 1984. 

Florida  Persian  seedless  limes  are 
marketed  throughout  the  year,  with  peak 
production  during  the  summer  months. 
At  that  time,  market  prices  and  grower 
returns  tend  to  be  low.  Traditionally,  the 
winter  market  for  Florida  seedless  limes 
has  been  strong.  However,  current 
prices  for  such  limes  are  weak  due  to 
the  availability  of  large  volumes  of 
lesser  quality  limes  in  the  market  place. 
Such  limes  have  poor  retail  acceptance, 
which  has  a  price-depressing  effect  on 
shipments  of  better  quality  &uit.  The 
specified  increase  in  the  percentage  of 
U.S.  No.  1  grade  fruit  in  b'esh  shipments 
is  designed  to  stimulate  consumer 
demand,  result  in  greater  sales  volume 
of  limes  of  pi^fcrred  quality  and 
improve  grower  returns. 

During  the  five  previous  years,  fresh 
shipments  of  Florida  limes  have  trended 
upward  from  755,337  bushels  in  1978-79 
to  1,286.127  bushels  in  1963-84.  The 
1984-85  crop  of  Florida  limes  is 
expected  to  approach  record  levels. 
Approximately  50  percent  of  the  Florida 
lime  crop  is  utilized  in  processing.  Thus, 
ample  supplies  of  better  quality  limes 
should  be  available  to  meet  fresh 
market  requirements.  The  amendment  of 
grade  requirements  is  necessary  to  make 
available  to  ooosumers  better  quaUty 
seediest  limes  and  to  improve  grower 
returns. 

This  amendment  would  be  effective 
through  January  31. 1985.  At  that  time 
the  requirement  applicable  to  seedless 
limes  would  revert  to  U.S.  Combination. 
Mixed  Color.  (60  percent  of  the  limes,  by 
count,  grade  at  least  U.S.  No.  1  and  40 
percent  grading  U.S.  No.  2).  The 
resumption  of  lower  grade  requirements 
reflects  the  prospective  grade 
composition  of  the  Florida  seedless  lime 
crop  at  that  time. 

Under  section  8e  of  the  act  whenever 
specified  commodities,  including  limes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodity.  Thus,  grade 
requirements  for  imported  seedless 
limes  would  also  change  to  conform  to 
the  grade  requirements  for  domestic 
shipments  of  seedless  Florida  limes.  It  is 
hereby  found  that  this  regulation  will 
tend  to  effectuate  the  declared  policy  of 
the  act 

Accordingly,  tfie  Secretary  finds  that 
upon  good  cause  shown  it  is 


impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  other 
public  procedures,  and  postpone  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this  rule 
is  based  and  the  effective  date 
necessary  to  effectuate  the  declared 
policy  of  the  act.  Moreover:  (1)  Shipment 
of  the  current  crop  of  limes  grown  in 
Florida  is  underway;  (2]  the  amendment 
to  the  Florida  lime  regulation  was 
recommended  by  the  committee 
following  discussion  at  a  public  meeting 
on  October  10, 1984,  at  which  there  were 
no  opposing  views:  (3)  Florida  lime 
handlers  have  been  apprised  of  these 
requirements  for  Florida  limes:  (4)  the 
lime  import  requirements  are  mandatory 
under  section  8e  of  the  act  and  they 
should  be  effective  for  the  specified 
period;  (5)  the  grade  requirements  for 
imported  limes  are  the  same  as  those  for 
Florida  limes:  and  (6)  at  least  three  days 
notice  of  this  import  regulation  is 
provided,  the  minimum  prescribed  by 
section  Be  of  the  act 

List  of  Subiects  in  7  CFR  Part  911 

Marketing  Agreements  and  Orders. 
Florida,  Limes. 

PART  91 1—{  AMENDED] 

Section  911.344  Lime  Regulation  43  (49 
FR  25243)  is  amended  by  revising 
paragraph  (a)(2),  to  read  as  follows: 

S  911.344    Florida  Lima  Ragulation  43. 

(a)  *  *   * 

(2)  Such  limes  of  the  group  known  as 
seedless,  large-fruited,  or  Persian  limes 
(including  Tahiti,  Bearss,  and  similar 
varieties)  grade  at  least  U.S. 
Combination,  Mixed  Color:  Provided. 
That  stem  length  shall  not  be  considered 
a  factor  of  grade:  Provided  further.  That 
such  limes  not  meeting  these 
requirements  may  be  handled  within  the 
production  area,  if  they  meet  the 
minimum  juice  content  requirement  of  at 
least  42  percent  by  volume  specified  in 
the  U.S.  Standards  for  Persian  (Tahiti) 
limes,  if  they  meet  the  minimum  size 
requirements  specified  in  paragraph 
(a)(3)  of  this  section,  and  if  they  are 
handled  in  containers  other  than  those 
authorized  in  Section  911.329;  and 
Provided  further,  that  during  the  period 
December  3, 1984  through  January  31. 
1985,  no  handler  shall  ship  such  limes  to 
destinations  outside  the  production  area 
unless  they  grade  at  least  U.S. 
Combination,  Mixed  Color,  with  the 
stipulation  that  stem  length  shall  not  be 
a  factor  of  grade  and  at  least  75  percent 


by  count  of  the  limes  in  the  lot  grade  at 
least  U.S.  No.  1  and  25  percent,  by  count 
of  the  limes  grade  at  least  U.S.  No.  2. 

***** 

(Sees.  1-19.  48  Stat.  31,  as  amended,  7  U.S.C. 
601-674) 

Dated:  November  23. 1984. 
Charles  R.  Bradar. 

Director,  Fruit  artd  Vegetable  Division, 
Agricultural  Marketing  Service. 

[FR  Doc  M-31191  Filed  11-27-M:  8:45  am) 
BILLINQ  COOC  S410-01-4I 


7  CFR  Part  985 

Spearmint  Oil  Produced  In  the  Far 
West;  Establishment  of  Salable 
Quantitias  and  AUolinent  Parcantages 
for  the  1985-86  Marketing  Year 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 


summary:  This  final  rule  establishes  Uie 
quantity  of  spearmint  oil  produced  in 
the  Far  West  by  class,  that  may  be 
purchased  from,  or  handled  for, 
producers  by  handlers  during  the  1985- 
86  marketing  year  which  begins  June  1. 
1985.  This  action  is  taken  under  the 
marketing  order  for  spearmint  oil 
produced  in  the  Far  West  to  promote 
orderly  iparketing  conditions.  The 
proposal  was  recommended  by  the 
Spearmint  Oil  Administrative 
Committee  which  works  with  USDA  in 
administering  the  order. 
EFnCTlVE  date:  June  1. 1985  through 
May  31.  1988. 

FOR  FURTHER  IMFORMMTION  CONTACT: 
Frank  M.  Grasberger.  Acting  Chief. 
Specialty  Crops  Branch.  Fruit  and 
Vegetable  Division.  AMS,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250  (202)  447-5053. 
SURRIXMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
classified  a  "non-major"  rule  under 
criteria  contained  therein. 

William  T.  Manley,  Acting 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Notice  of  this  action  was  published  in 
the  October  4, 1984,  issue  of  the  Federal 
Register  (49  FR  39166).  and  interested 
persons  were  afforded  an  opportunity  to 
submit  written  comments.  No  comments 
were  received. 

The  salable  quantity  and  allotment  for 
each  class  of  spearmint  oil  are 
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established  in  accordance  with  the 
provisions  of  Marketing  Order  No.  985. 
regulating  and  handling  of  spearmint  oil 
produced  in  the  Far  West,  hereinafter 
referred  to  as  the  "order".  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The  salable 
quantities  and  allotment  percentages 
were  recommended  by  the  Spearmint 
Oil  Administrative  Committee,  which 
works  with  the  USDA  in  administering 
the  order. 

The  salable  quantity  percentage 
established  for  each  class  of  spearmint 
oil  for  the  1985-86  marketing  year 
beginning  June  1. 1985.  are  based  upon 
the  following  estimates  and 
recommendations  of  the  Committee: 

(1)  "Class  1"  Oil  (Scotch  Spearmint). 

(A)  Estimated  carryin  on  June  1, 
1985—23.783  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1985-86  marketing 
year,  based  on  an  average  of  producer 
sales  for  1980-81, 1981-82  and  1983-84— 
781,248  pounds. 

(C)  Recommended  desirable  carryout 
on  May  31, 1986 — 100.000  pounds. 

(D)  Salable  quantity  required  from 
1985  production — 857.465  pounds. 

(E)  Total  allotment  based  for  "Class 
1"  Oil— 1,625,127  pounds. 

(F)  Computed  allotment  percentage — 
52.8  percent. 

(G)  The  Committee's  recommendation 
for  the  salable  quantity— 861,317 
pounds. 

(H)  Recommended  allotment 
percentage — 53  percent. 

(2)  "Class  3"  Oil  (Native  Spearmint). 

(A)  Estimated  carryin  on  June  1, 
198^—50,000  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1985-86  marketing 
year  based  on  an  average  of  sales  for 
the  past  four  years  averaged  with  the 
handler  estimates  for  1985-86—909,876 
pounds. 

(C)  Recommended  desirable  carryout 
on  May  31, 1986—75,000  pounds. 

(D)  Salable  quantity  required  from 
1985  production — 934,876  pounds. 

(E)  Total  allotment  bases  for  "Class  3" 
Oil— 1,793,085  pounds. 

(F)  Computed  allotment  percentage — 
52.1  percent. 

(G)  The  Committee's  recommendation 
for  the  salable  quantity— 932.404 
pounds. 

(H)  Recommended  allotment 
percentage — 52  percent. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  which 
handlers  may  purchase  from  or  handle 
on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 


his/her  allotment  base  for  the  applicable 
class. 

When  the  order  was  established  in 
1980,  producer  stocks  of  spearmint  oil 
were  very  large  and  producer  prices 
severely  depressed.  Volume  regulations 
in  effect  under  the  order  since  that  time 
have  aided  in  reducing  these 
burdensome  stocks  and  in  creating  a 
more  stable  market  for  each  class  of  oil. 
The  objective  of  the  Committee's 
recommendations  for  1985-86  is  to 
balance  supplies  with  needs  to  maintain 
a  stable  market  for  each  class  of  1985- 
crop  oil  and  promote  orderly  marketing. 
The  Committee's  recommendations  are 
based  on  expectations  of  continued 
strong  sales  of  spearmint  oil  during  the 
1985-86  marketing  year. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee,  and  other 
available  information,  it  is  found  that  to 
establish  a  salable  quantity  and 
allotment  percentage  for  each  class  of 
oil,  as  hereinafter  set  forth,  will  tend  to 
e^ectuate  the  declared  policy  of  the  act. 

List  of  Subjects  in  7  CFR  Part  985 

Agricultural  Marketing  Service; 
Marketing  Agreements  and  Orders, 
Spearmint  Oil. 

PART  985— [AMENDED] 

Therefore,  a  new  §  985.205  is  added 
under  Subpart — Salable  Quantities  and 
Allotment  Percentages  to  read  as 
follows:  (The  following  provisions  will 
not  be  published  in  the  Code  of  Federal 
Regulations.) 

§  985.205    Salal>l«  quantltl**  and  allotm*nt 
p«rc«ntag«a— 1985-M  marttating  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  which 
begins  June  1, 1985,  shall  be  as  follows: 

(a)  'Class  1 "  Oil— a  salable  quantity 
of  861,317  pounds,  and  an  allotment 
percentage  of  53  percent. 

(b)  "Class  3"  Oil — a  salable  quantity 
of  932.404  pounds,  and  an  allotment 
percentage  of  52  percent. 

(Sees.  1-19.  48  Stat.  31.  as  amended:  7  U.S.C. 
601-674) 
Dated:  November  21, 1984. 

Thomas  R.  Clark. 

Acting  Director,  Fruit  and  Vegetable  Division. 
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Commodity  Credit  Corporation 

7  CFR  Part  1421 

(AmdtS) 

Qeneral  Regulation  Governing  Price 
Support  for  the  1978  and  Subsequent 
Crops;  Grains  and  Similarly  Handled 
Commodities 

aoency:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Final  rule. 

summary:  The  proposed  rule  published 
in  the  Federal  Register  on  September  4. 
1984.  (49  FR  34833)  is  adopted  as  a  final 
rule.  This  final  rule  amends  the 
regulations  at  7  CFR  Part  1421  with 
respect  to:  (1)  The  reconcentration  of 
warehouse-stored  loan  commodities;  (2) 
loan  interest  rates:  (3)  producer 
eligibility  for  commodity  loans:  and  (4) 
the  assessment  of  liquidated  damages. 
This  final  rule  also  removes  obsolete 
references  to  annual  commodity 
supplements,  provides  forgiveness 
provisions  with  respect  to  certain 
producer  violations,  and  authorizes 
compensation  to  be  made  available  to 
rice  producers  who  are  required  by  CCC 
to  deliver  rice  to  a  warehouse  beyond 
the  producer's  customary  delivery  point. 
EFFECTIVE  DATE:  November  28, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Gill,  Program  Specialist,  Cotton, 
Grain,  and  Rice  Price  Support  Division. 
Agriculture  Stabilization  and 
Conservation  Service.  U.S.  Department 
of  Agricultural.  P.O.  Box  2415. 
Washington.  D.C.  20013.  Phone:  (202) 
447-8480. 

SUPPIXMCNTARY  INFORMATION: 
Information  collection  requirements 
contained  in  this  regulation  (7  CFR  Part 
1421)  have  been  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  provisions  of  44 
U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Numbers  0560-0087  and 
0560-0040. 

This  final  rule  has  been  reviewed 
under  U.S.  Department  of  Agriculture 
(USDA)  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  "not  major."  It  has  been 
determined  that  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment. 
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investment  productivity,  inaovatioo.  or 
on  the  ability  of  U.S.  based  enterprises 
to  compete  with  foreign-baaed 
enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
assistance  probata  to  wfaicfa  thin  final 
rule  applie*  are:  Title — Commodity 
Loans  and  Purdiaaes:  Number — 1(1051: 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because  the 
Commodity  Credit  Corporation  (CCC)  is 
not  reqvired  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  final  rule. 

It  has  been  detennined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Enviroimiental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovemmmtal 
consultati<Mi  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  46  FR 
29115  (June  24. 1983). 

Proposed  Role 

A  rule  proposing  to  amend  the 
General  Regulations  Governing  Price 
Support  for  the  1978  and  Subsequent 
Crops  was  published  in  the  Federal 
Register  on  September  4, 1984,  at  49  FR 
34833.  The  proposed  rule  provided  for  a 
30-day  comment  period.  The  comment 
period  was  limited  to  30  days  because 
producers  are  currently  obtaining  loans 
with  respect  to  1984-crop  commtxiities 
and  the  proposed  changes  made  by 
these  regulations  are  applicable  to  1964- 
crop  commodities.  No  comments  were 
received  with  respect  to  the  provisions 
contained  in  the  prc^xMed  rule. 

The  rule  proposed  to  amend  the 
regulations  at  7  CFR  Part  1421  by:  (1) 
Removing  obsolete  references  to  annual 
commodity  supplements;  (2) 
incorporating  provisions  for 
reconcentration  of  warehouse-stored 
loan  commodities;  (3]  revising  the 
interest  rate  to  be  assessed  on  unsettled 
loans;  (4)  revising  a  producer's  eligibility 
for  commodity  loans  when  eligible  and 
ineligible  commodities  have  been 
commingled;  (5)  incorporating  liquidated 
damages  to  be  assessed  producers  for 
(a)  unauthorized  disposition  of  farm- 
stored  loan  collateral,  (b]  failure  to 
deliver  farm-stored  commodity  by  the 
delivery  date  specified  by  CCC  on  the 
commodity  delivery  notice,  (c)  failure  to 
repay  a  loan  on  a  farm-stored 


conunodity,  for  which  a  marketing 
authorization  was  issued,  when  delivery 
of  the  conunodity  to  the  buyer  is 
completed;  (6)  incorporating  county 
committee  authority  to  forgive  violations 
as  required  by  the  Agriculture  and  Food 
Act  of  1981:  and  (7)  including  rice  as  an 
eligible  commodity  for  which  producers 
will  be  compensated  for  the  delivery  of 
the  commodity  beyond  the  producer's 
customary  delivery  point. 

Amendment  to  the  Proposed  Rule 

It  has  been  determined  that  a 
technical  revision  should  be  made  with 
respect  to  the  provisions  of  the  proposed 
rule.  It  is  not  believed  that  this  change  is 
of  such  significance  as  to  warrant 
further  public  comment  Section 
1421.17(i)  of  the  proposed  rule  provided 
that  a  county  committee  may  waive 
some  or  all  applicable  penalties  or 
liquidated  damages  imposed  on 
producers  who  sample,  turn,  move,  or 
replace  farm-stored  loan  collateral  in 
violation  of  law  or  regulation  if  the 
county  committee  determines  that:  (1) 
The  violation  occurred  inadvertently  or 
because  the  producer  acted  to  prevent 
spoilage  of  the  commodity  and  (2)  the 
violation  did  not  result  in  harm  or 
damage  to  the  right  or  interest  of  any 
person  or  government  agency.  The 
county  committee  is  required  to  furnish 
a  copy  of  its  determination  to  the 
Administrator,  ASCS.  and  the  State 
Committee.  If  the  determination  of  the 
county  committee  is  not  disapproved  by 
either  the  Administrator,  ASCS,  or  State 
Committee  within  sixty  days  from  the 
date  the  determinations  are  received, 
such  determination  is  considered  to 
have  been  approved.  In  developing  and 
publishing  that  proposed  rule,  a 
provision  for  the  Administrator's 
designee  to  disapprove  county 
committee  determinations  was 
inadvertently  omitted.  Accordingly, 
S  1421.17{i)  is  revised  to  provide  that  if 
the  determination  of  the  county 
committee  is  not  disapproved  by  either 
the  Administrator,  ASCS,  or  his 
designee,  or  the  State  Conmiittee  within 
sixty  days  from  the  date  the 
determinations  are  received,  such 
determination  is  considered  to  have 
been  approved. 

Revisions  have  also  been  made  in 
§  1421.17  (h)  and  (i)  of  the  proposed  rule 
to  correct  typographical  errors. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs/agriculture. 
Price  support  programs.  Surety  bonds. 
Warehouses. 


PART  1421— (AMENDED] 

Final  Rule 

Accordingly,  the  regulations  at  7  CFR 
Part  1421  are  amended  by  revising 
"Subpart — General  Regulations 
Governing  Price  Support  for  the  1978 
and  Subsequent  Crops  '  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  1421  is  revised  to  read: 

Authority:  Sees.  4  and  S.  62  Stat.  1070.  as 
amended  1072  (15  U.S.C.  714b,  714c).  Sees. 
101, 105B,  107B.  201.  301,  401.  405.  63  Stat. 
1051,  as  amended,  95  Stat.  1227,  as  amended, 
95  Stat.  1221,  at  amended.  S3  Stat.  1052.  as 
amended,  1053.  as  amended.  10S4.  at 
amended  (7  U.S.C.  1441, 1444d,  1445b-l.  1446, 
1447, 1421,  1425). 

2.  The  table  of  contents  to  Subpart — 
General  Regulations  Governing  Price 
Support  for  the  1978  and  Subsequent 
Crops  is  amended  by  adding  S  1421.29 
as  follows: 


1421.29    Paperwori(  Reduction  Act  assigned 
numbers. 


3.  Section  1421.1  is  revised  to  read  as 
follows: 

§  1421.1    General  statement 

This  subpart  contains  the  regulations 
which  set  forth  the  general  requirements 
with  respect  to  price  support  for  the  1978 
crop  and  each  subsequent  crop  of 
barley,  com,  flaxseed,  oats,  rice,  rye, 
sorghums,  soybeans,  farm-stored 
peanuts,  farm-stored  flue-cured  tobacco, 
and  wheat.  Price  support  shall  be  made 
available  for  a  particular  crop  of  a 
commodity  based  upon  the  level  of 
support  which  is  determined  and 
announced  annually  by  the  Secretary. 
Farm  storage  loans  will  be  evidenced  by 
notes  and  secured  by  security 
agreements.  In  certain  cases,  chattel 
mortgages  or  financing  statements  will 
be  filed.  Warehouse  storage  loans  will 
be  evidenced  by  notes  and  security 
agreements  and  secured  by  the  pledge  of 
warehouse  receipts  representing  an 
eligible  commodity  stored  in  approved 
warehouse  storage.  A  producer  may  sell 
to  CCC  any  or  all  of  an  eligible 
commodity  which  is  not  security  for  a 
price  support  loan  by  delivering  to  CCC 
the  commodity  or  the  warehouse 
receipts  representing  the  commodity  in 
approved  warehouse  storage.  As  used  in 
the  regulations  in  this  subpart,  "CCC" 
means  the  Commodity  Credit 
Corporation  and  "ASCS"  means  the 
Agricultural  Stabilization  and 
Conservation  Service  of  the  U.S. 
Department  of  Agriculture. 

4.  In  S  1421.9,  paragraph  (b)  is  revised 
to  read  as  follows: 
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$1421.9    Warehouse  receipts. 

«        *        •        *        * 

(b)  Manner  of  issuance  and 
endorsement.  V\laTehon&e  receipts  must 
be  issued  in  the  name  of  the  eligible 
producer  or  CCC.  If  issued  in  the  name 
of  the  eligible  producer,  the  receipts 
must  be  properly  endorsed  in  blank  in 
order  to  vest  title  in  the  holder.  Receipts 
must  be  issued  by  an  approved 
warehouse  and  must  represent  a 
commodity  which  is  deemed  to  be 
stored  commingled.  The  receipts  must 
be  negotiable  and  must  represent  a 
commodity  which  is  the  same  quantity 
and  quality  as  the  eligible  commodity 
actually  in  storage  in  the  warehouse  of 
the  original  deposit:  Provided,  however. 
That  warehouse  receipts  may  be  issued 
by  another  warehouse  if  the  eligible 
commodity  was  reconcentrated  in 
accordance  with  the  provisions  of 
9  1421.18(c). 

***** 

5.  In  §  1421.12,  paragraph  (b)  is 
revised  to  read  as  follows: 

§1421.12    Interest  rate. 

***** 

(b)  Price  support  loans  which  have 
been  repaid  by  the  maturity  date  or  the 
original  required  settlement  date  for 
called  loans  shall  bear  interest  at  the 
same  rate  of  interest  which  is 
determined  by  CCC  for  the  purpose  of 
applying  late  payment  charges  to 
delinquent  debts  as  specified  in  7  CFR 
1403.5.  Until  the  loan  is  settled,  such 
interest  will  be  assessed  beginning  on 
the  date  immediately  following  the  loan 
maturity  date  or  the  original  required 
settlement  date  for  called  loans, 
whichever  is  applicable. 

6.  In  S  1421.17,  paragraphs  (b)  and  (g) 
are  revised  and  new  paragraphs  (h)  and 
(i)  are  added  to  read  as  follows: 

§  1421.17    Farm  storage  loans. 

***** 

(b)  Commingling  eligible  and 
ineligible  commodity.  If  an  eligible 
quanity  of  a  commodity  has  been 
commingled  with  an  ineligible  quantity 
of  the  commodity,  the  commingled 
commodity  is  not  eligible  to  be  pledged 
as  collateral  for  a  loan  unless:  (1)  The 
producer  has  received  prior  approval 
from  the  county  ASCS  office  to 
commingle  the  commodity  as  evidenced 
by  an  approved  form  CCC-687-1. 
Approval  to  Commingle  or  Move  Loan 
Collateral,  and  the  eligible  or  ineligible 
commodity  has  been  measured  by  a 
representative  of  the  county  ASCS 
office:  or  (2)  the  producer  has  made  a 
certification  with  respect  to  the  acreage 
planted  to  the  commodity  which  is  to  be 
commingled  for  all  farms  in  which  the 
producer  has  an  interest.  When 


certifying  to  the  acreage  on  all  farms  in 
which  interest  is  held,  the  producer  must 
provide  acceptable  evidence  of  the 
production  or  purchase  of  the 
commodity  from  which  the  county 
committee  may  determine  whether  the 
eligible  production  claimed  by  the 
producer  is  reasonable  in  relation  to  the 
production  practices  on  such  farm  or 
similar  farms  in  the  same  county;  or 
have  either  the  eligible  or  ineligible 
commodity  measured  by  a 
representative  of  the  county  ASCS 
office. 


(g)  Unauthorized  removal  and 
unauthorized  disposition.  If  there  has 
been  an  unauthorized  removal  or 
unauthorized  disposition  of  any  part  of 
farm-stored  collateral,  the  county 
committee  may;  (1)  Call  the  loan 
involved.  (2)  refuse  to  approve  any 
further  farm-stored  loans  for  the 
producer  with  respect  to  any  commodity 
for  a  period  determined  to  be 
appropriate  by  the  county  committee, 
and  (3)  take  other  actions  deemed 
necessary. 

(h)  Liquidated  damages.  If 
unauthorized  disposition  of  a  quantity  of 
a  commodity  occurs,  liquidated  damages 
shall  be  assessed,  in  addition  to  any 
applicable  interest  with  respect  to  the 
loan,  on  the  quantity  so  disposed  of 
beginning  on  the  date  the  county 
committee  has  determined  the 
unauthorized  disposition  occurred  and 
shall  continue  until  the  loan  is  repaid.  If 
the  date  of  the  unauthorized  disposition 
of  the  loan  collateral  cannot  be 
determined,  such  disposition  shall  be 
considered  to  have  occurred  on  the  later 
of:  (1)  The  day  following  the  latest 
inspection  of  the  collateral  by  an  ASCS 
representative,  or  (2)  the  day  following 
disbursement  of  the  loan.  Liquidated 
damages  shall  be  computed  by 
multiplying  the  loan  principal  which 
represents  the  quantity  so  disposed  by 
50  percent  of  the  rate  of  interest  which  is 
charged  by  CCC  with  respect  to 
delinquent  debts  at  the  time  the 
unauthorized  disposition  is  determined 
to  have  occurred. 

(i)  Waiver  of  liquidated  damages.  If 
liquidated  damages  are  assessed  in 
accordance  with  paragraph  (h)  of  this 
section,  the  county  committee  may 
waive  some  or  all  of  such  liquidated 
damages  if  the  county  committee 
determines  that:  (1)  The  violation 
occurred  inadvertently  or  because  the 
producer  acted  to  prevent  spoilage  of 
the  commodity,  and  (2]  the  violation  did 
not  result  in  harm  or  damage  to  the  right 
or  interest  of  any  person  or  government 
agency.  The  county  committee  shall 
furnish  a  copy  of  its  determination  to  the 


Administrator,  ASCS,  and  the  State 
committee.  If  the  determination  of  the 
county  committee  is  not  disapproved  by 
either  the  Administrator,  ASCS,  or  his 
designee,  or  the  State  committee  within 
sixty  days  from  the  date  the 
determinations  are  received,  such 
determination  shall  be  considered  to 
have  been  approved. 

7.  Tn  S  1421.18,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

S1421.1t    Release  Of  the  commodity 
under  loan. 

(a)  Obtaining  release — farm  storage 
loen.  A  producer  shall  not  dispose  any 
commodity  which  is  pledged  as 
collateral  for  a  loan  until  prior  written 
approval  for  such  disposition  has  been 
provided  by  the  county  committee  in 
accordance  with  9  1421.8.  A  producer 
may  at  any  time  obtain  the  release  of  all 
or  any  part  of  the  commodity  remaining 
as  loan  collateral  by  paying  to  CCC  the 
principal  amount  of  the  loan  wl}ich  is 
outstanding  with  respect  to  the  quantity 
of  the  commodity  released,  plus  interest. 
CCC  will  permit  removal  of  a  quantity  of 
the  commodity  from  storage,  without  the 
payment  to  CCC  of  the  loan  amount  if 
the  principal  amount  outstanding  on 
such  loan  does  not  exceed  the  maximum 
loan  value  of  the  quantity  of  the 
commodity  remaining  in  storage  after 
removal  of  the  quantity  requested  by  the 
producer.  When  the  proceeds  of  the  sale 
of  the  commodity  are  needed  to  repay  a 
farm  storage  loan,  the  producer  must 
request  and  obtain  prior  written 
approval  of  the  county  ASCS  office  on  a 
form  prescribed  by  CCC  in  order  to 
remove  a  specified  quantity  of  the 
commodity  from  storage.  Any  such 
approval  shall  be  subject  to  the  terms 
and  conditions  set  forth  in  the 
applicable  form,  copies  of  which  may  be 
obtained  by  producers  at  the  county 
ASCS  office.  Any  such  approval  shall 
not  constitute  a  release  of  CCC's 
security  interest  in  the  commodity  or 
release  the  producer  from  liability  for 
any  amounts  due  and  owing  to  CCC 
with  respect  to  the  loan  indebtedness  if 
full  payment  of  such  amounts  is  not 
received  by  the  county  ASCS  office.  If  a 
producer  fails  to  repay  a  loan  within  the 
time  period  prescribed  by  CCC  for  a 
farm-storage  loan  and  the  commodity 
pledged  as  loan  collateral  has  been 
delivered  to  a  buyer  in  accordance  with 
Form  CCC-681-1,  Marketing 
Authorization,  hquidated  damages  shall 
be  assessed,  in  addition  to  any 
applicable  interest  due  on  the  loan,  on 
the  quantity  of  the  commodity  removed 
with  such  authorization.  Such  liquidated 
damages  shall  be  assessed  beginning  on 
the  earlier  of:  (1)  The  expiration  date  of 
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such  marketing  authorizatioiT,  or  (2)  the 
date  delivery  of  the  commodity  to  the 
buyer  is  completed,  and  shall  continue 
until  the  loan  is  repaid.  Liquidated 
damages  shall  be  computed  by 
multiplying  the  loan  principal  on  the 
quantity  removed  with  such 
authorization  by  50  percent  of  the  rate  of 
interest  which  is  charged  by  CCC  with 
respect  to  delinquent  debts  on  the  date 
that  liquidated  damages  are  first 
assessed. 


(c)  Obtaining  release,  warehouse 
storage  loans.  (1)  The  producer  may 
arrange  with  the  county  ASCS  office  Tor 
the  release  of  all  or  part  of  the 
commodity  which  is  pledged  as 
collateral  for  a  warehouse  storage  loan 
at  or  prior  to  the  maturity  of  such  loan 
by  repayment  of  the  principal  amount  of 
the  loan,  plus  interest,  with  respect  to 
the  quantity  of  the  commodity  to  be 
released.  Each  partial  release  of  the  loan 
collateral  must  cover  all  of  the 
commodity  represented  by  one 
warehouse  receipt.  Subject  to  the 
provision  of  S  1421.5(b),  warehouse 
receipts  redeemed  by  repayment  shall 
be  released  only  to  the  producer  or  the 
producer's  authorized  agent,  except  that 
redeemed  warehouse  receipts  may  be 
released  to  persons  who  may  be 
designated  in  a  written  authorization 
which  is  filed  with  the  county  office  by 
the  producer  or  the  producer's 
authorized  agent  and  which  is  dated 
within  15  days  prior  to  the  date  of 
repayment. 

(2)  Upon  the  filing  of  Form  CCC-e99, 
Reconcentration  Agreement  and  Trust 
Receipt,  by  the  producer  and 
warehouseman,  the  county  committee 
may  at  any  time  during  the  loan  period 
approve  the  reconcentration  in  another 
CCC-approved  warehouse  of  all  or  part 
of  a  commodity  which  is  pledged  as 
collateral  for  a  warehouse  storage  loan. 
Movement  of  the  commodity  must  be  to 
a  warehouse  that  is  located  in  the 
normal  commercial  line  of  marketing  for 
the  commodity  and  must  not  interfere 
with  or  abridge  CCC's  security  interest 
in  the  pledged  commodity.  Any  such 
approval  shall  be  subject  to  all  the  terms 
and  conditions  set  forth  in  Form  CCC- 
699,  Reconcentration  Agreement  and 
Trust  Receipt.  Warehouse  receipts 
issued  by  the  subsequent  warehouse 
must:  (i)  Represent  a  commodity  which 
is  deemed  to  be  stored  commingled;  (ii) 
be  negotiable;  and  (iii)  represent  a 
commodity  which  is  the  same  quantity 
and  quality  as  the  ehgible  commodity 
actually  in  storage  in  the  subsequent 


warehouse.  The  quantity  of  the 
commodity  eligible  to  be  pledged  as 
collateral  for  the  new  warehouse 
storage  loan  shall  not  exceed  the 
quantity  approved  for  reconcentration 
as  shown  on  Form  CCC-099, 
Reconcentration  Agreement  and  Trust 
Receipt.  Liability  for  any  loss  in  quality 
or  quantity  shall  be  resolved  solely 
between  the  warehouseman  and  the 
producer  without  any  liability  on  the 
part  of  CCC.  A  producer  may  redeem  all 
or  part  of  the  commodity  reconcentrated 
by  paying  to  CCC  the  loan  principal  plus 
applicable  interest  and  charges  before 
the  new  warehouse  receipt  is  delivered 
to  CCC.  If  the  commodity  being 
reconcentrated  is  pledged  as  collateral 
for  an  extended  price  support  loan 
under  the  Farmer-Owned  Grain  Reserve 
Program,  the  producer  shall  pay  early 
redemption  charges  which  are 
applicable  in  accordance  with  S  1421.733 
and  S  1421.753.  Except  for  wheat,  barley, 
sorghum,  or  rye,  commodities  which  are 
reconcentrated  shall  be  transported 
without  cost  to  CCC.  CCC  shall  increase 
or  decrease  the  loan  to  the  producer  by 
the  amount  by  which  the  loan  value  of 
the  commodity  stored  in  the  subsequent 
warehouse  is  greater  than  or  less  than 
the  value  of  the  original  warehouse 
storage  loan.  The  maturity  date  of  the 
new  warehouse  storage  shall  be  the 
maturity  date  applicable  to  the  original 

warehouse  storage  loan. 

*        *        *        •        • 

8.  In  S  1421.19,  paragraph  (a)  is 
revised  to  read  as  follows: 

91421.19    Uquktotion  Of  farm  storage 
loan*. 

(a)  General.  In  the  case  of  farm 
storage  loans,  the  producer  is  required 
to  repay  the  loan  or  deliver  to  CCC  a 
sufficient  quantity  of  the  eligible 
commodity  having  a  price  support  value 
equal  to  or  greater  than  the  outstanding 
balance  of  the  loan.  Deliveries  may  be 
either  of  the  identical  commodity  which 
is  subject  to  the  note  and  security 
agreement  or  of  other  eligible 
commodities  of  the  same  kind. 
Deliveries  shall  be  made  in  accordance 
with  written  instructions  issued  by  the 
county  ASCS  office  which  shall  set  forth 
the  time  and  place  of  delivery.  CCC  will 
not  accept  delivery  of  any  quantity  in 
excess  of  the  larger  of:  (1)  110  percent  of 
the  measured  or  certified  quantity,  or  (2) 
a  sufficient  quantity  of  the  commodity 
having  a  settlement  value  equal  to  110 
percent  of  the  loan  value  being  settled. 
Settlement  of  the  quantity  delivered 
shall  be  made  as  provided  in  S  1421.22. 
If  the  producer  fails  to  deliver  to  CCC 
the  commodity  pledged  as  price  support 


loan  collateral  by  the  date  specified  by 
CCC  on  Form  CCC-691,  Commodity 
Delivery  Notice,  and  if  the  producer 
subsequently  redeems  the  collateral  by 
repaying  the  loan  before  delivery  is 
accomplished,  liquidated  damages  shall 
be  assessed,  in  addition  to  any 
applicable  interest  due  on  the  loan,  on 
the  quantity  of  the  commodity 
redeemed.  Such  liquidated  damages 
shall  be  assessed  beginning  on  the  date 
following  the  required  delivery  date  and 
shall  continue  until  the  loan  is  repaid. 
Liquidated  damages  shall  be  computed 
by  multiplying  the  loan  principal  on  the 
repaid  quantity  by  50  percent  of  the  rate 
of  interest  charged  by  CCC  with  respect 
to  delinquent  debts  on  the  date  the 
failure  to  deliver  occurred. 
«        *        *        *        • 

9.  In  S  1421.22,  paragraph  (a)  is 
revised  to  read  as  follows: 

9  1421.22    8«ttl«fn«frt. 

(a)  General.  Settlement  with 
producers  for  commodities  acquired  by 
CCC  as  a  result  of  loans  made  or  under 
purchase  agreements  entered  into  under 
this  subpart  shall  be  made  as  provided 
in  this  section  and  in  the  applicable 
commodity  regulation.  The  price  support 
rate  at  which  settlement  shall  be  made 
shall  be  determined  in  accordance  with 
the  provisions  of  the  applicable 
commodity  regulations.  Settlement  shall 
be  made  on  the  basis  of  the  grade, 
quality,  and  quantity  of  the  commodity 
delivered  by  the  producer.  In  the  case  of 
farm-stored  peanuts  and  farm-stored 
tobacco,  paragraphs  (b],  (c),  and  (e)  of 
this  section  shall  not  apply.  In  the  case 
of  farm-stored  rice,  paragraphs  (b]  and 
(c)  of  this  section  shall  not  apply. 

•  •  *  *  • 

10.  A  new  S  1421.29  is  added  to  read 
as  follows: 

91421.29    PafMTWork  Reduction  Act 
asaiflnao  numoacsB 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  these 
regulations  in  accordance  with  44  U.S.C. 
Chapter  35  and  OMB  Numbers  0560- 
0087  and  0560-0040  have  been  assigned. 

Signed  at  Washington.  DC.  on  November 
21.1984. 

C.  Hoke  Laggett, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  337 

Unsafe  and  Unsound  Banking 
Practices 

agency:  Federal  Deposit  Insurance 

Corporation  ("FDIC"). 

action:  Final  rule.  \ 

summary:  The  FDIC  has  determined 
that  it  is  not  unlawful  under  the  Glass- 
Steagall  Act  for  an  insured  nonmember 
bank  to  establish  or  acquire  a  bona  fide 
subsidiary  that  engages  in  securities 
activities  nor  for  an  insured  nonmember 
bank  to  become  affiliated  with  a 
company  engaged  in  securities  activities 
if  authorized  under  state  law.  At  the 
same  lime,  however,  the  FDIC  has  found 
that  some  risk  may  be  associated  with 
those  activities.  In  order  to  address  that 
risk  the  FDIC  is  amending  its  regulations 
to  (1)  defme  bona  fide  subsidiary,  (2) 
require  notice  of  intent  to  invest  in  a 
securities  subsidiary.  (3)  limit  the 
permissible  securities  activities  of 
insured  nonmember  bank  subsidiaries, 
and  (4)  place  certain  other  restrictions 
on  loans,  extensions  of  credit,  and  other 
transactions  between  insured 
nonmember  banks  and  their  subsidiaries 
or  affiliates  that  engage  in  securities 
activities. 

EFFECTIVE  DATE:  December  2B.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  E.F.  LeCren,  Senior  Attorney. 
Legal  Division,  (202-389-4171),  Room 
4126  E.  550 17th  Street.  NW., 
Washington,  DC.  20429. 
SUPPLEMENTARY  INFORMATION:  On 
August  23, 1962,  the  Board  of  Directors 
of  the  FDIC  adopted  a  policy  statement 
concerning  the  applicability  of  the 
Glass-Steagall  Act  to  securities 
activities  of  subsidiaries  of  nonmember 
banks.  The  policy  statement,  which  was 
published  in  the  Federal  Register  on 
September  3, 1982  (47  FR  38984), 
concluded  that,  in  the  opinion  of  the 
Board  of  Directors,  the  Banking  Act  of 
1933  (popularly  known  as  the  Glass- 
Steagall  Act  and  codified  in  various 
provisions  of  title  12  of  the  United  States 
Code)  does  not  prohibit  an  insured 
nonmember  bank  from  establishing  an 
affiliate  relationship  with  or  organizing 
or  acquiring  a  subsidiary  corportion  that 
engages  in  the  business  of  issuing, 
underwriting,  selling  or  distributing 
stocks,  bonds,  debentures,  notes,  or 
other  securities.  Although  the  policy 
statement  was  not  designed  to  address 
the  safety  and  soundness  of  such 
activities,  it  did  state  that  the  FDIC 
recognized  its  ongoing  responsibility  to 
ensure  the  safe  and  sound  operation  of 


insured  nonmember  banks  and  that, 
depending  on  the  facts,  potential  risks 
can  be  presented  by  a  bank  subsidiary's 
involvement  in  particular  securities 
activities. 

In  keeping  with  that  statement,  the 
FDIC  on  September  20, 1982  adopted  an 
Advance  Notice  of  Proposed 
Rulemaking  (47  FR  42121)  designed  to 
solicit  comment  on  the  need,  if  any,  for 
rulemaking  with  regard  to  securities 
activities  of  affiliates  and  subsidiaries  of 
insured  nonmember  banks.  After 
carefully  reviewing  the  comments 
received  in  response  to  that  notice,  the 
FDIC  adopted  on  May  9, 1983  a 
proposed  regulation  (May  1983  proposal) 
addressing  the  securities  activities  of 
subsidiaries  and  affiliates  of  insured 
nonmember  banks.  The  basic  features  of 
the  May  1983  proposal  were  as  follows: 
(1)  A  requirement  that  a  bank  give  FDIC 
notice  of  intent  to  invest  in  a  securities 
subsidiary;  (2)  a  prohibition  on  an 
insured  nonmember  bank  establishing  or 
acquiring  a  subsidiary  that  underwrites 
securities  unless  the  underwriting 
activity  is  done  on  a  best-efforts  basis, 
is  the  underwriting  of  top  rated  debt 
securities,  and/or  is  the  underwriting  of 
a  money  market  type  mutual  fund;  (3)  a 
limit  on  the  bank's  investment  in  one  or 
more  securities  subsidiaries  to  twenty 
percent  of  the  bank's  equity  capital;  (4)  a 
limit  on  the  amount  of  loans  or  other 
extensions  of  credit  the  bank  can  make 
to  its  securities  subsidiary  or  affiliate; 
(5)  a  prohibition  on  the  bank  making 
loans  to  any  customer  where  the 
purpose  of  the  loan  is  to  acquire 
securities  currently  being  underwritten 
or  distributed  hy  the  bank's  subsidiary 
or  affiliate  or  accepting  such  securities 
as  collateral  on  a  loan  or  other 
extension  of  credit;  (6)  a  prohibition  on 
the  bank  directly  or  indirectly  making 
loans  or  other  extensions  of  credit  to 
companies  whose  securities  are 
currently  being  underwritten  or 
distributed  by  the  bank's  subsidiary  or 
affiliate  if  those  securities  are  not  rated 
in  the  top  four  rating  categories  by  a 
nationally  recognized  rating  service;  (7) 
a  prohibition  on  the  bank  as  trustee 
purchasing  in  its  sole  discretion  any 
security  currently  being  underwritten, 
distributed,  or  issued  by  the  bank's 
subsidiary  or  affiliate  or  any  security 
currently  being  underwritten, 
distributed,  or  issued  by  any  investment 
company  advised  by  the  bank's 
subsidiary  or  affiliate;  and  (8)  a 
prohibition  on  the  bank  transacting 
business  through  its  trust  department 
with  the  bank's  securities  subsidiary  or 
affiliate  unless  the  transactions  are 
comparable  to  transactions  with  an 
unaffiliated  securities  company. 


Additionally,  the  May  1983  proposal 
defined  the  term  "bona  fide  subsidiary" 
as  a  subsidiary  of  an  insured 
nonmember  bank  that  at  a  minimum  (i) 
is  adequately  capitalized;  (ii)  is 
physically  separate  in  its  operations 
from  the  operation  of  the  bank;  (iii)  * 

maintains  separate  accounting  and  other 
corporate  records;  (iv)  observes  j 

separate  formalities  such  as  separate        « 
board  of  directors  meetings;  (v) 
maintains  separate  employees  who  are 
compensated  by  the  subsidiary;  and  (vi) 
conducts  business  separately  from, 
functions  independently  of.  and  is  not 
identified  with,  the  banking  business  of 
the  insured  nonmember  bank. 

The  May  1983  proposal  was  published 
for  a  sixty-day  comment  period  which 
ended  on  {uly  18. 1963.  In  addition  to 
inviting  written  comments  during  that 
time  period,  the  FDIC  invited  oral 
testimony  at  a  one-day  public  hearing 
that  was  held  on  June  17. 1963.  The  FDIC 
received  35  written  comments  and  heard 
oral  testimony  from  two  witnesses  at 
the  June  17  public  hearing.  Because  of 
the  complexity  of  the  issues  involved 
and  the  relatively  small  number  of 
comments  received  during  the  comment 
period,  the  FDIC  issued  a  revised 
proposed  regulation  dealing  with  same 
subject  matter  on  May  1. 1984  (49  FR 
18497).  The  new  proposed  regulation 
was  formulated  after  carefully  reviewing 
the  written  comments  on  the  May  1983 
proposal  as  well  as  testimony  given 
before  various  congressional  committees 
that  was  given  directly  in  connection 
with,  or  was  relevant  to,  FDIC's 
rulemaking.  The  revised  proposal,  which 
is  detailed  below,  was  issued  for  a 
thirty-day  comment  period  during  which 
FDIC  received  22  comments.  Those 
comments  are  summarized  below  where 
relevant  to  an  explanation  of  the  final 
regulation. 

Of  the  total  of  fifty-nine  comments 
received  during  both  comment  periods, 
twelve  were  totally  opposed  to  FDIC 
pursuing  the  rulemaking.  Of  the  twelve 
comments  opposing  the  rulemaking,  two 
that  were  received  during  the  30-day 
comment  period  resubmitted  comments 
which  had  been  filed  with  the  FDIC  in 
response  to  the  May  1983  proposal.  The 
basis  for  the  objections  to  the 
rulemaking  included  the  follovring:  (1) 
The  proposal  is  beyond  FDIC's 
authority,  (2)  the  proposal  is  contrary  to 
the  Glass-Steagall  Act,  (3)  action  with 
regard  to  this  area  is  best  left  to  the 
states.  (4)  FDIC  should  let  Congress  deal 
with  the  question,  (5)  there  is  no  need 
for  a  regulation  in  the  area,  (6)  the 
proposal  will  not  produce  and  beneHts. 
(7)  securities  activities  are  inherently 
unsafe  and  unsound  and  banks  should 
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not  be  exposed  to  those  risks  at  ail,  (8) 
the  proposal  will  cause  a  mass  exodus 
from  the  Federal  Reserve  System,  and 
(9)  at  the  most,  the  FDIC  should  issue  a 
policy  statement  concerning  insured 
nonmember  bank  indirect  involvement 
in  securities  activities  and  not  a 
regulation. 

The  FDIC  acknowledges  these 
comments  but  has  determined  to  go 
forward  with  the  rulemaking.  FDIC  is 
not  attempting  to  usurp  the  prerogative 
of  the  state  supervisors  to  regulate 
insured  state  nonmember  banks  nor  the 
right  of  Congress  to  define  the  proper 
scope  of  a  bank's  direct  and  indirect 
securities  activities  under  the  Glass- 
Steagail  Act.  FDIC  is  merely  seeking  to 
fuinil  its  statutory  responsibility  to 
ensure  the  safe  and  sound  operation  of 
insured  nonmember  banks  and  to 
address  the  realities  of  the  present 
market  place.  Moreover,  the  FDIC  does 
not  feel  that  indirect  securities  activities 
are  inherently  unsafe  or  unsound  in  all 
instances.  The  FDIC  does  recognize  that 
certain  risks  may  be  involved  depending 
upon  the  securities  activities  in  which  a 
nonmember  bank  subsidiary  is  engaged 
and  that  certain  conflicts  of  interest  can 
arise  from  securities  activities.  The  risks 
and  the  conflicts  of  interest  can, 
however,  in  our  opinion,  be  adequately 
addressed  by  proper  regulation.  FDIC 
also  rejects  the  argument  that  the 
proposal  will  cause  a  mass  exodus  from 
the  Federal  Reserve  System.  Such  a 
forecast  is  merely  speculative  and  is,  in 
our  opinion,  unwarranted.  Lastly,  we 
have  rejected  the  suggestion  that  the 
FDIC  merely  adopt  a  policy  statement 
rather  than  a  regulation  as  the  latter  is  a 
preferable  enforcement  tool. 

The  FDIC  also  rejects  the  argument 
that  the  agency's  position  on  the  Glass- 
Steagall  Act  as  set  out  in  its  policy 
statement  is  incorrect.  The  FDIC  is 
merely  applying  the  clear  language  of 
the  statute.  The  only  provision  of  the 
Glass-Steagall  Act  that  prohibits 
affiliations  between  banks  and 
corporations  engaged  in  securities 
activities  applies  solely  to  member 
banks  of  the  Federal  Reserve  System. 
Section  20  of  the  Glass-Steagall  Act 
specifically  provides  that  no  member 
bank  shall  be  affiliated  with  any 
corporation,  association,  business  trust, 
or  other  similar  organization  engaged 
principally  in  the  issue,  flotation, 
underwriting,  public  sale,  or  distribution 
of  stocks,  bonds,  debentures,  notes  or 
other  securities.  Section  32  of  the  Glass- 
Steagall  Act  prohibits  persons  who  are 
officers,  directors,  or  employees  of 
corporations  that  are  primarily  engaged 
in  certain  securities  activities,  or 
partners  or  employees  of  partnerships  so 


engaged,  from  serving  as  directors, 
officers,  or  employees  of  member  banks. 
Section  21  of  the  Glass-Steagall  Act 
which  does  apply  to  banks  whether  or 
not  they  are  members  of  the  Federal 
Reserve  System  was  found  by  the 
Supreme  Court  to  not  reach  companies 
related  by  ownership  to  banks.  In  Board 
of  Governors  of  the  Federal  Reserve 
System  v.  Investment  Company 
Institute.  450  U.S.  46  (1981)  the  Court  at 
footnote  24  indicated  that  "Section  21 
prohibits  firms  engaged  in  the  securities 
business  from  also  receiving  deposits 
.  .  .  and  the  language  of  S  21  cannot  be 
read  to  include  within  its  prohibition 
separate  organizations  related  by 
ownership  with  a  bank,  which  does 
receive  deposits."  FDIC's  literal 
approach  to  the  Glass-Steagall  Act  is 
also  fully  consistent  with  two  recent 
Supreme  Court  cases  involving  the 
Glass-Steagall  Act,  Securities  Industry 
Association  v.  Board  of  Governors  of 
the  Federal  Reserve  System.  104  S.Ct. 
2979  (1984)  ("Becker")  and  Securities 
Industry  Association  v.  Board  of 
Governors  of  the  Federal  Reserve 
System.  104  S.Ct.  3003  (1984) 
("Schwab").  In  both  instances  the  Court 
relied  on  the  plain  language  of  the 
Glass-Steagall  Act  in  deciding  the  cases 
and  went  so  far  as  to  state  that  it  was 
constrained  to  abide  by  the  literal 
meaning  of  the  statute. 

The  FDIC's  action  in  adopting  this 
regulation  is  fully  within  the  agency's 
authority  and  is  consistent  with  its 
stated  goal  of  safeguarding  the  safety 
and  soundness  of  insured  nonmember 
banks.  The  courts  have  recognized  that 
defining  what  constitutes  an  unsafe  or 
unsound  banking  practice  in  a  particular 
fact  situation  is  within  the  domain  of  the 
banking  agencies.  The  5th  Circuit  on  two 
occasions  stated  that  "One  of  the 
purposes  of  the  banking  acts  is  clearly 
to  commit  the  progressive  definition  and 
eradication  of  such  practices  to  the 
expertise  of  the  appropriate  regulatory 
agencies."Groos  National  Bank  v. 
Comptroller  of  the  Currency,  573  F.2d 
880,  897  (5th  Cir.  1978),  First  National 
Bank  ofLaMargue  v.  Smith,  610  F.2d 
1258, 1265  (5th  Cir.  1980).  The  United 
States  Court  of  Appeals  for  the  D.C. 
Circuit  has  stated  with  regard  to  the 
Comptroller  of  the  Currency's  authority 
under  section  8  of  the  Federal  Deposit 
Insuance  Act  (12  U.S.C.  1818),  one  of  the 
statutory  provisions  from  which  FDIC 
derives  authority  for  this  rulemaking, 
that  "the  Comptroller  is  entitled  to 
accomplish  his  regulatory 
responsibilities  over  'unsafe  and 
unsound'  practices  both  by  cease  and 
desist  proceedings  and  by  rules  defining 
and  explicating  the  practices  which  in 


his  discretion  he  finds  threatening  to  a 
stable  and  effective  national  banking 
system."  Independent  Bankers 
Association  of  America  v.  Heimann,  613 
F.2d  1164, 1169  (D.C.  Cir.  1979).  Finally, 
the  FDIC  wishes  to  make  clear  that  it  is    . 
not,  by  adopting  this  final  regulation, 
waiving  its  right  to  address  on  a  case- 
by-case  basis  practices,  conduct,  or  acts 
it  finds  to  constitute  unsafe  and  unsound 
practices  that  are  not  specifically 
addressed  by  this  regulation.  The  FDIC 
will  continue  to  monitor  bank  direct  and 
indirect  involvement  in  securities 
activities  and  will  take  whatever  future 
action  is  appropriate. 

The  provisions  of  the  final  regulation 
and  a  further  summary  of  the  comments 
received  by  FDIC  are  detailed  below. 

1.  Bona  Fide  Subsidiary 

The  term  "bona  fide  subsidiary"  as 
proposed  for  the  thirty-day  comment 
period  required  at  a  minimum  that  the 
subsidiary  (i)  be  adequately  capitalized; 
(ii)  be  physically  separate  in  its 
operations  from  the  operation  of  the 
bank  and  not  operate  on  the  same  floor 
of  a  building  on  which  deposits  are 
received:  (iii)  not  share  a  common  name 
of  logo  with  the  bank;  (iv)  maintain 
separate  accounting  and  other  corporate 
records;  (v)  observe  separate  formalities 
such  as  separate  board  of  directors' 
meetings;  (vi)  maintain  separate 
employees  who  are  compensated  by  the 
subsidiary;  (vii)  share  no  common 
officer  with  the  bank;  (viii)  have  a 
majority  of  directors  that  are  neither 
directors  nor  officers  of  the  bank;  and 
(ix)  conduct  business  pursuant  to 
policies  and  procedures  independent 
from  the  bank  so  that  customers  of  the 
subsidiary  are  aware  that  the  subsidiary 
is  a  separate  organization  from  the  bank 
and  that  investments  recommended, 
offered,  or  sold  by  the  subsidiary  are  not 
bank  deposits,  are  not  insured  by  the 
FDIC,  and  are  not  guaranteed  by  the 
bank  nor  are  otherwise  obligations  of 
the  bank. 

In  proposing  the  above  definition  the 
FDIC  indicated  that  it  was  not 
necessarily  implying  that  any 
association  between  a  bank  and  its 
securities  subsidiary  in  the  public's 
mind  could  harm  the  reputation  of  the 
bank  but  rather  that  the  FDIC  was 
attempting  to  ensure  the  separateness  of 
the  subsidiary  and  the  bank.  That 
separation  is  essential  inasmuch  as  the 
bank  would  be  prohibited  by  the  Glass- 
Steagall  Act  from  engaging  in  many 
activities  the  subsidiary  might 
undertake.  If  a  bank's  subsidiary  is  not 
sufficiently  distinct  from  its  parent,  the 
subsidiary  may  be  found  to  be  an  alter 
ego  or  a  mere  instrumentality  of  the 
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bank  and  the  bank  held  to  be  engaging 
in  securities  activities  in  violation  of  the 
Glass-Steagall  Act.  The  definition  was 
also  designed  to  ensure  the  separateness 
of  the  subsidiary  from  the  bank  as  a 
means  of  safeguarding  the  soundness  of 
the  parent  bank.  As  stated  in  the  May, 
1983  proposal,  "the  parent  bank  is  less 
likely  to  be  harmed  if  the  subsidiary  has 
adequate  capital  and  thus  can  itself 
absorb  losses  as  well  as  liabilities 
arising  from  the  securities  operation." 

The  final  regulation  adopts  a 
definition  of  "bona  fide  subsidiary"  that 
is  substantially  the  same  as  that  which 
was  most  recently  proposed  for 
comment  with  a  few  significant 
revisions.  The  final  definition  retains  the 
requirement  that  the  subsidiary  be 
adequately  capitalized.  This 
requirement  was  generally  viewed  as 
proper  by  those  commenting  on  the  May 
1983  proposal.  No  comment  was 
"  directed  to  this  aspect  of  the  proposed 
definition  during  the  thirty-day  comment 
period  with  the  exception  of  the 
comment  of  the  Investment  Company 
Institute  ("ICI")  which  resubmitted  its 
comment  filed  in  response  to  the  May 
1983  proposal.  The  ICI  in  commenting 
unfavorably  on  the  May  1983  proposal 
opined  that  the  parent  bank  could  not  be 
sufficiently  insulated  from  the 
subsidiary's  financial  losses  nor  the 
possibility  of  liability  under  the 
securities  laws  regardless  of  to  what 
degree  the  subsidiary  is  capitalized. 
After  considering  this  comment,  FDIC 
agreed  that  a  parent  bank  may  be 
considered  a  "controlling  person"  of  the 
securities  subsidiary  and  thus 
potentially  subject  to  liability  to  the 
same  extent  as  the  subsidiary  for  any 
violations  of  the  securities  laws  on  the 
part  of  the  subsidiary.  That  liability  is 
not  absolute,  however.  The  bank  as  a 
"controlling  person"  may  not  be  liable  if 
it  had  no  knowledge  of  the 
circumstances  which  gave  rise  to  the 
violation,  the  bank  acted  in  good  faith, 
and  the  bank  did  not  directly  or 
indirectly  induce  the  violation.  The  FDIC 
therefore  concluded  that  it  is  possible  to 
structure  the  relationship  between  a 
parent  bank  and  its  subsidiary  to  avoid 
or  lessen  the  bank's  exposure  under  the 
securities  laws  for  the  acts  of  the 
subsidiary. 

Although  the  final  regulation  requires 
that  the  subsidiary  be  adequately 
capitalized,  it  does  not  define  what 
constitutes  adequate  capital.  No 
definition  had  been  incorporated  in  the 
final  regulation  as  the  adequacy  of  any 
particular  subsidiary's  capital  can  vary 
from  a  safety  and  soundness  point  of 
view.  It  is  FDIC's  position,  however,  that 
the  bank's  subsidiary  must,  at  a 


minimum,  comply  with  any  applicable 
capital  requirements  imposed  by  the 
Securities  and  Exchange  Commission 
("SEC)  or  imposed  under  state  law. 
That  level  of  capital  is  merely  a  starting 
point,  however,  and  the  FDIC  reserves 
the  right  to  determine  that  the 
subsidiary's  activities  and/or  the  parent 
bank's  condition  warrant  that  the 
subsidiary  be  capitalized  over  and 
above  any  such  requirement.  It  is  FDIC's 
intention  to  make  this  assessment 
during  the  "notice"  period  (see  section 
(d)  of  the  final  regulation  discussed 
below)  and  to  inform  the  bank  at  that 
time  whether  in  FDIC's  opinion  the 
capital  position  of  the  subsidiary  is 
adequate.  It  is  FDIC's  belief  that  such  a 
flexible  approach  will  better  serve 
FDIC's  supervisory  interest  in 
maintaining  the  safety  and  soundness  of 
insured  nonmember  banks. 

The  final  definition  also  retains  the 
requirement  that  the  subsidiary 
maintain  separate  accounting  and  other 
corporate  records  and  that  the 
subsidiary  observe  separate  formalities 
such  as  separate  board  of  directors' 
meetings.  No  adverse  comments  were 
received  as  to  either  of  these  two 
requirements.  Also  retained  is  the 
requirement  that  the  subsidiary 
maintain  separate  employees  who  are 
compensated  by  the  subsidiary.  Bank 
employees  will  be  permitted,  however, 
to  perform  so-called  "back  office" 
operations  (such  as  accounting,  data 
processing,  and  recordkeeping)  provided 
that  the  bank  is  fully  compensated  for 
such  services  in  an  arm's-length 
transaction.  In  response  to  comments 
that  the  language  of  the  exclusion  for 
"back-office"  operations  was 
ambiguous,  the  FDIC  has  reworded 
footnote  5  of  the  final  regulation  which 
contains  that  exclusion  to  permit  use  of 
dual  employees  to  perform  functions 
which  do  not  "directly  involve  customer 
contact."  The  proposal  had  excluded 
functions  which  do  not  "relate  to" 
customer  contact. 

The  separate  employee  requirements 
was  criticized  in  a  sustantial  number  of 
comments  in  response  to  the  May  1983 
proposal  and  in  two  comments  filed 
during  the  30-day  comment  period. 
Overall,  the  comments  observed  that  the 
requirement  would  be  costly  and 
inefficient,  would  prevent  the  bank 
subsidiary  from  entering  the  securities 
area  slowly,  would  prevent  the  bank 
from  making  available  to  the  subsidiary 
the  expertise  of  bank  personnel  already 
familiar  with  securities  operations,  and 
would  probably  most  adversely  impact 
smaller  banks.  The  FDIC  acknowledges 
that  the  separate  employee  requirement 
can  produce  some  additional  costs  to 


insured  nonmember  banks  but 
anticipates  that  the  exception  contained 
in  the  final  regulation  for  back  office 
operations  [i.e.,  allowing  bank 
employees  to  perform  administrative, 
non-customer  contact  type  activities) 
reduces  the  inefficiency  and  added  costs 
that  might  othervnse  be  produced.  One 
comment,  while  recommending  that  the 
restriction  be  liberalized,  did  agree  that 
the  exclusion  should  alleviate  some  of 
the  problems  cited  above.  The  separate 
employee  requirement  has  also  been 
retained  in  the  final  regulation  as  it  is 
felt  that  the  use  of  separate  employees 
in  customer  contact  positions  is  an 
extremely  important  factor  in 
maintaining  the  separate  corporate 
identity  of  the  subsidiary  and  the  bank. 
The  requirement  is  also  expected  to 
have  the  added  benefit  of  encouraging 
banks  to  hire  experienced  personnel  to 
operate  the  subsidiary.  • 

The  final  regulation  retains  the  basic 
requirement  that  the  subsidiary's 
operation  be  separated  from  the 
operation  of  the  bank,  however,  the 
language  indicating  that  "physically 
separate"  operation  of  a  subsidiary 
requires  that  the  securities  subsidiary 
not  be  located  on  the  same  floor  of  a 
banking  building  where  deposits  are 
received  has  been  modified.  The  May 
1983  proposal  had  required  that  the 
subsidiary's  operation  merely  be 
physically  separate  and  had  not 
specified  that  the  subsidiary  could  not 
operate  on  the  same  floor  as  the  bank. 
The  FDIC's  purpose  in  changing  the 
wording  of  the  definition  to  that 
contained  in  the  30-day  proposal  was  to 
more  clearly  demarcate  the  bank's 
depository  business  from  the 
subsidiary's  securities  business  and  to 
prevent  customer  confusion  regarding 
the  separation.  Several  comments 
objected  to  this  restriction  as  being 
overly  broad  and  unnecessary,  i.e. 
customer  confusion  can  be  avoided  by 
less  restrictive  means  and  is  adequately 
safeguarded  against  if  the  other 
proposed  restrictions  contained  in  the 
definition  of  bona  fide  subsidiary  are 
observed.  It  was  pointed  out  that  as 
worded,  the  physically  separate 
requirement  would  even  prohibit  a 
subsidiary  of  the  bank  from  operating  in 
a  separate  office  with  a  separate 
entrance  if  the  office  happened  to  be  on 
the  same  floor  of  a  building  where  the 
bank  operates. 

The  FDIC  reevaluated  its  position  and 
although  the  agency  has  determined  to 
retain  the  requirement  that  the 
subsidiary's  operation  be  physically 
separate  and  distinct,  the  minimum 
separation  necessary  to  meet  that 
regulatory  standard  has  been  modified. 
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The  revised  language  would  permit  the 
subsidiary's  to  operate  out  of  an  office 
within  a  branch  of  the  bank  so  long  as 
the  subsidiary's  office  is  clearly 
identified  and  the  bank  and  the 
subsidiary  do  not  share  a  common 
entrance.  The  regulation,  however, 
would  permit  both  to  share  a  common 
outer  lobby  or  corridor.  Existing 
operations  within  bank  iM'anches  will  be 
required  to  make  whatever  physical 
changes  are  necessary  in  order  for  the 
subsidiary  to  have  separate  ofilces  that 
do  not  share  a  common  entrance  (other 
than  a  common  outer  lobby  or  corridor) 
with  the  bank.  In  all  instances  the 
subsidiary's  offices  must  be  clearly 
identified  as  belonging  to  the  subsidiary. 

The  FDIC  is  adopting  the  physical 
separation  requirement  as  described 
above  despite  the  criticism  it  has 
received  as  we  find  our  concern  over 
public  misconception  as  to  with  what 
entity  the  public  is  dealing  to  be  a 
f  aramount  concern.  We  are  not 
romfortabie  with  any  less  stringent 
requirement  for  fear  that  a  bank 
customer  may  believe  he  or  she  is 
dealing  with  the  bank  or  a  department 
of  the  bank  when  ntaking  securities 
investments.  For  example,  if  the  bank's 
subsidiary  underwrites  money  market 
funds  and  an  employee  of  the  subsidiary 
counsels  investors  at  a  desk  within  the 
branch,  there  is  the  unavoidable 
possibility  that  the  bank  customer  may 
confuse  the  investment  in  a  money 
market  fund  underwritten  by  the 
subsidiary  as  a  deposit  of  the  bank  even 
if  the  customer  is  given  a  written 
disclosure  to  the  contrary.  Although 
proper  disclosures  can  go  a  long  way  in 
avoiding  such  customer  confusion, 
disclosure  plus  other  measures  will 
more  effectively  separate  the  identities 
of  the  players. 

The  proposed  definition  of  bona  fide 
subsidiary  required  that  the  subsidiary 
not  share  a  common  name  or  logo  with 
the  bank.  As  previously  stated  by  FDIC 
name  identification  is  a  factor  used  by 
the  courts  in  deciding  whether  to  pierce 
the  corporate  veil,  is  a  factor  in  public 
identification  of  the  securities  operation 
with  the  bank,  plays  a  role  in  the 
public's  misconception  as  to  the  insured 
status  of  investments  placed  with  the 
subsidiary,  and  plays  a  role  in 
engendering  an  expectation  that  the 
bank  is  liable  for  the  obligations  of  the 
subsidiary.  Additionally,  a  bank  may  be 
reluctant  to  allow  a  subsidiary  to  fail  if 
that  subsidiary  carries  the  bank's  name. 
The  comments  on  the  common  name 
prohibition  for  the  most  part  have  been 
consistenUy  critical  and,  in  sum,  opined 
that:  a  business's  name  is  an  asset  on 
which  it  should  be  permitted  to  trade. 


name  identification  will  not  necessarily 
confuse  the  public,  and  as  nonbanking 
companies  may  freely  use  a  common 
name  for  any  number  of  enterprises,  it  is 
unfair  to  prohibit  banks  from  doing  the 
same. 

Despite  this  criticism.  FDIC  has 
determined  to  retain  the  prohibition  on 
the  use  of  a  common  name  or  logo  by  a 
bank  and  its  securities  subsidiary.  The 
final  regulation  expressly  indicates, 
however,  that  the  restriction  does  not 
preclude  a  bank  from  advertising  and/or 
otherwise  disclosing  the  relationship 
between  its  subsidiary  and  itself  For 
example,  bank  X  may  advertise  the 
securities  services  of  its  full  service 
brokerage  subsidiary,  Y  company,  and 
denote  Y  company  as  a  subsidiary  of 
bank  X.  In  this  way,  a  bank  may  still 
obtain  some  benefits  of  name 
recognition  but  the  public  confusion  that 
may  arise  if  the  subsidiary  uses  a 
common  name  (especially  if  that 
subsidiary  operates  out  of  the  bank's 
branch]  is  lessened.  We  continue  to  feel 
that  this  restriction  will  not  unduly 
competitively  harm  insured  nonmember 
bank  subsidiaries. 

Insured  nonmember  banks  should 
note  that  if  the  subsidiary  only  conducts 
activities  that  the  bank  itself  could 
conduct,  the  need  for  the  subsidiary  to 
not  be  identified  with  the  bank  in  order 
to  avoid  a  Glass-Steagall  Act  violation 
is  eliminated.  The  FDIC,  however,  still 
intends  to  require  that  there  be 
sufficient  differentiation  between  the 
bank  and  its  subsidiary  in  its  name, 
advertisements,  promotions,  customer 
contacts,  etc.,  so  as  to  avoid  any  pubUc 
misconception  as  to  the  insured  status 
of  any  accounts  or  other  investments 
held  by  the  subsidiary. 

The  final  definition  of  bona  frde 
subsidiary  retains  the  proposed 
requirement  that  the  subsidiary  not 
share  common  officers  with  the  bank 
and  that  a  majority  of  its  board  of 
directors  not  be  directors  or  officers  of 
the  bank.  The  officer/director 
requirement  has  been  adopted  in  order 
to:  (1)  Ensure  that  the  subsidiary 
operates  independently  from  the  parent 
bank,  and  (2)  reduce  the  Ukelihood 
under  the  "controlling  person"  doctrine 
(see  above)  that  the  parent  bank  may  be 
held  liable  for  any  securities  laws 
violations  on  the  pari  of  the  subsidiary. 
Five  comments  addressed  the  officer 
interlock  restriction,  some  of  which 
commented  in  the  context  of  the  same 
restriction  found  in  proposed  section 
337.4(c)  dealing  with  bank  affiliation 
with  securities  companies.  All  five 
comments  criticized  the  prohibition  on 
any  officer  of  the  bank  being  an  officer 
of  the  subsidiary  (in  the  case  of  an 


affiliate  any  officer  of  the  affiliate  being 
an  officer  of  the  bank).  In  sum,  the 
comments  indicated  that  the  restriction 
was  not  necessary  in  order  to  achieve  a 
corporate  separation  under  the  law,  that 
sharing  of  officers  reduces  costs,  the 
restriction  will  adversely  impact  smaller 
banks,  and  that  any  conflicts  of  interest, 
etc.  that  might  be  associated  with 
shared  officers  are  suffidenUy 
addressed  under  existing  banking  laws 
and  regulations.  While  one  of  the 
comments  extended  its  criticism  to  the 
restriction  on  the  composition  of  the 
board  of  directors,  several  other 
comments  supported  that  aspect  of  the 
restrictioiL 

While  FDIC  agrees  that  shared 
officers  and  directors  will  not  in  and  of 
itself  cause  the  corporate  form  to  be 
ignored,  it  is  a  factor,  along  with  the 
other  criteria  set  out  in  the  definition  of 
bona  fide  subsidiary,  that  a  court  will 
consider  in  deciding  whether  or  not  to 
do  so.  More  importantly,  shared  officers 
and  directors  can  play  a  significant  role 
in  determining  the  hability,  if  any,  under 
the  securities  laws  of  the  bank  as  a 
"controlling  person."  This  restriction 
will  also  help  to  ensure  that  the  bank 
subsidiary  employs  experienced 
managers.  We  do  not  anticipate  that  the 
restriction  will  be  unduly  burdensome 
for  smaller  banks  that  wish  to  establish 
securities  subsidiaries  as:  (1)  We  expect 
smaller  banks  to  confine  their  securities 
operations  to  brokerage  or  underwriting 
activities  that  the  bank  itself  could 
lawfully  conduct  rather  than  to  enter 
into  underwriting  activities  the  bank 
could  not  pursue  (in  the  former  instance 
the  subsidiar>'  need  not  be  a  bona  fide 
subsidiary),  and  (2)  should  a  bank 
establish  a  securities  subsidiary  that 
must  be  bona  fide  because  of  the  nature 
of  the  activities  it  pursues,  there  is  no 
minimum  required  number  of 
experienced  officers  it  needs  to  employ 
to  do  so.  Depending  upon  the  size  and 
nature  of  the  operation,  one  experienced 
officer  may  be  sufficient  to  ensure  that 
the  securities  operation  is  well 
managed. 

The  final  regulation  adopts  the 
proposed  requirement  that  the 
subsidiary  conduct  business  pursuant  to 
independent  policies  and  procedures. 
The  wording  has  been  sli^Uy  modified 
in  response  to  a  comment  that  the 
phrase  "so  that  customers  of  the 
subsidiary  are  aware  that  the  subsidiary 
is  a  separate  organization  .  .  ."  is 
ambiguous.  The  provision  as  reworded 
requires  the  subsidiary  to  employ 
"policies  and  procedures  designed  to 
inform  customers  and  prospective 
customers  of  the  subsidiary  that  the 
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subsidiary  is  a  separate  organization 

To  bnefiy  summarize,  FDIC  is 
adopting  the  definition  of  bona  fide 
subsidiary  substantially  as  proposed. 
We  recognize  that  one  cannot  assure 
that  a  court  will  not  pierce  the  corporate 
veil  between  a  bank  and  its  subsidiary 
by  establishing  a  list  of  requirements 
and  we  further  recognize  that  a  court 
would  probably  not  ignore  the  corporate 
form  on  the  basis  of  one  or  perhaps  two 
of  the  criteria  the  agency  has  set  out. 
We  hope  rather  to  assure  through  this 
definition  that  the  bank's  subsidiary  will 
be  a  well  managed,  fiscally  independent, 
separate  corporate  body  whose 
operation  will  not  pose  a  threat  to  the 
bank  and  whose  obligations  and 
liabilities  as  well  as  the  securities 
products  it  offers  to  the  public  will  be 
perceived  by  the  public  to  be  its  own.  It 
is  not  our  intent  to  establish  inordinate 
burdens  nor  preclude  innovation  neither 
of  which  consequence  do  we  feel  will 
flow  from  our  action. 

The  measures  that  FDIC  is  requiring 
to  separate  the  subsidiary  from  its 
parent  bank  are  borrowed  from 
corporate  law.  Similar  measures  were 
required  by  the  Federal  Home  Loan 
Bank  Board  when  it  approved  the 
operation  of  a  savings  and  loan 
association  service  company  that  would 
(1)  offer  securities  brokerage  and 
investment  advisory  services,  and  (2) 
operate  out  of  savings  and  loan 
association  branch  offices.  The  Bank 
Board's  action  was  challenged  in 
Federal  District  court  and  upheld.  In 
response  to  the  charge  that  the  host 
savings  and  loan  association  would  be 
engaging  in  securities  activities  in 
violation  of  the  Glass-Steagall  Act,  the 
court  refused  to  pierce  the  corporate  veil 
between  the  service  corporation  and  the 
savings  and  loan  association  stattng  that 
in  view  of  the  prophylactic  measures 
required  by  the  Bank  Board,  the  two 
organizations  must  be  treated 
separately.  [Securities  Industry 
Association  v.  Federal  Home  Loan  Bank 
Board.  588  F.Supp.  749  (D.D.C.,  1984). 

2.  Underwriting 

The  regulations  as  published  for  30- 
day  comment  restricted  a  nonmember 
bank  subsidiary's  securities 
underwriting  activities  that  the  bank 
could  not  lawfully  itself  conduct  to  the 
following:  (1)  underwriting  of  investment 
quality  debt  securities;  (2)  underwriting 
of  investment  quality  equity  securities; 
(3)  underwriting  of  mutual  funds  whose 
investments  are  exclusively  limited  to 
investment  quality  debt  securities 
and/or  investment  quality  equity 
securities;  and  (4)  underwriting  of  money 
market  type  mutual  funds.  The  term 


"investment  quality  debt  security"  was 
defined  to  mean  a  marketable  obligation 
in  the  form  of  a  bond,  note,  or  debenture 
that  is  rated  in  the  top  four  rating 
categories  by  a  nationally  recognized 
rating  service  or  a  marketable  obligation 
in  the  form  of  a  bond,  note,  or  debenture 
the  investment  characteristics  of  which 
are  equivalent  to  the  investment 
characteristics  of  such  a  top-rated 
obligation.  The  term  "investment  quality 
equity  security"  was  defined  to  mean 
marketable  common  or  preferred 
corporate  stock  that  is  rated  medium 
grade,  average  or  better  by  a  nationally 
recognized  rating  service. 

Upon  a  review  of  the  comments,  FDIC 
has  determined  to  revise  the  definition 
of  investment  quality  equity  security 
(see  discussion  in  paragraph  *3  below) 
and  make  the  following  changes  to  the 
underwriting  restrictions  as  set  out  in 
proposed  §  337.4(b)(l)(i):  (1)  The 
reference  in  S  337.4(b)(l)(i)  (as  well  as 
elsewhere  in  the  regulation)  to  mutual 
funds  has  been  replaced  with  a 
reference  to  investment  companies,  (2) 
insured  nonmember  banks  will  be 
permitted  to  establish  or  acquire 
subsidiaries  that  underwrite  investment 
companies  not  more  than  25%  of  whose 
investments  consist  of  investments  other 
than  investment  quality  debt  securities 
and/or  investment  quality  equity 
securities,  and  (3)  if  the  subsidiary  of  an 
insured  nonmember  bank  meets  certain 
enumerated  conditions  [i.e.  is  a 
"qualified  underwriter")  the  subsidiary's 
underwriting  activities  will  not  be 
limited  to  those  identified  in 
subparagraph  (b)(l)(i)  [i.e.  investment 
quality  debt,  investment  quality  equity, 
money  market  funds,  and  qualifying 
investment  companies). 

The  first  revisions  to  §  337.4(b)(l)(i)  is 
being  made  in  response  to  a  comment 
which  pointed  out  that  by  using  the  term 
"mutual  fund"  the  regulation  excluded 
from  eligibility  for  underwriting  a 
number  of  other  types  of  investment 
companies  all  of  which  are  subject  to 
regulation  under  the  Investment 
Company  Act  of  1940,  for  example,  unit 
investment  trusts  which  are  investment 
companies  that  have  a  defined 
investment  portfolio  that  does  not 
change.  Inasmuch  as  FDIC  did  not 
intend  such  a  result,  the  final  regulation 
substitutes  the  term  "investment 
company"  for  the  term  "mutual  fund". 

The  second  revision  to  paragraph 
(b)(l)(i)  eliminates  the  requirement  that 
an  investment  company  invest 
"exclusively"  in  investment  quality  debt 
or  investment  quality  equity  securities  in 
order  for  the  investment  company  to  be 
eligibje  for  underwriting  by  the  bank's 


subsidiary.  FDIC  received  several 
comments  which  criticized  the        ^ 
requirement  as  overly  restrictive.  As 
pointed  out  by  one  comment,  the 
restriction  would  in  fact  exclude  most 
mutual  funds  from  eligibility  as  mutual 
funds  are  typically  diversified  within  the 
meaning  of  the  Investment  Company 
Act  of  1940;  i.e.  up  to  25%  of  their 
investments  are  in  securities  that  would 
not  qualify  as  investment  quality 
securities  under  the  proposal. 

The  most  significant  revision  to  the 
proposal  allows  a  "qualified 
underwriter"  to  engage  in  any 
underwriting  activity;  i.e.  there  are  no 
product  restrictions  on  the  subsidiary  if 
it  meets  the  conditions  enumerated  in 
S  337.4(b)(2).  Those  conditions  are:  (1) 
Membership  in  good  standing  in  the 
National  Association  of  Securities 
Dealers  ("NASD"),  (2)  continuous 
operation  for  the  five  year  period 
preceding  notice  to  FDIC  as  required  by 
this  part,  (3)  no  officer,  director,  general 
partner,  employee,  or  10  percent 
shareholder  of  any  class  of  voting 
securities  of  the  subsidiary  has  been 
convicted  within  five  years  of  the  notice 
required  by  this  part  of  any  felony  or 
misdemeanor  in  connection  with  the 
purchase  or  sale  of  any  security, 
involving  the  making  of  a  false  filing 
with  the  Securities  and  Exchange 
Commission,  or  arising  out  of  the 
conduct  of  the  business  of  an 
underwriter,  broker,  dealer,  municipal 
securities  dealer,  or  investment  adviser, 

(4)  neither  the  subsidiary  nor  any  of  its 
directors,  officers,  general  partners, 
employees,  or  10  percent  shareholders  of 
any  class  of  voting  securities  of  the 
subsidiary  is  subject  to  any  state  or 
federal  administrative  order  or  court 
order,  judgment,  or  decree  entered 
within  five  years  of  the  notice  required 
by  this  part  temporarily  or  preliminarily 
enjoining  or  restraining  such  person  or 
the  subsidiary  from  engaging  in,  or 
continuing,  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
any  security  involving  the  making  of  a 
false  filing  with  the  Securities  Exchange 
Commission,  or  arising  out  of  the 
conduct  of  the  business  of  an 
underwriter,  broker,  dealer,  municipal 
securities  dealer,  or  investment  adviser, 

(5)  none  of  the  subsidiary's  directors, 
officers,  general  partners,  employees,  or 
10  percent  shareholders  are  subject  to 
an  order  entered  within  five  years  of  the 
notice  required  by  this  part  of  the 
Securities  and  Exchange  Commission 
entered  pursuant  to  section  15(b)  or 
15B(c)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  780,  78o-4)  or  section  203 
(c)  or  (f)  of  the  Investment  Advisers  Act 
of  1940  (15  U.S.C.  80b-3(c),  (f)).  and  (6) 
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all  officers  of  the  subsidiary  who  have 
supervisory  responsibility  for 
underwriting  activities  have  at  least  five 
years  experience  in  similar  activities  at 
NASD  member  securities  firms. 

FDIC  has  determined  to  adopt  the 
"qualified  underwriter"  approach  after 
reconsidering  comments  which  urged 
FDIC  to  concentrate  on  the  subsidiary's 
management  rather  than  establishing 
product  restrictions.  This  approach  is 
also  being  adopted  in  Ught  of  several 
comments  which  brought  to  our 
attention  that,  in  attempting  to  establish 
an  objective  standard  to  measure  the 
investment  quality  of  equity  securities 
by  defining  "investment  quality  equity 
security"  as  proposed.  FDIC  excluded 
from  eligibility  for  underwriting  (1) 
entire  industries  whose  equity  securities 
are  not  ranked,  [e.g.  auto  companies, 
steel  companies,  airlines),  (2]  equity 
securities  of  any  company  that  has  not 
been  in  operation  for  ten  years  or  more 
(ranking  is  typically  done  by  reviewing 
a  stock's  performance  over  a  ten-year 
period  in  relationship  to  other  stocks), 
and  (3)  equity  investments  other  than 
common  or  preferred  stock  such  as 
limited  partnerships.  Two  comments 
pointed  out  that:  (1)  There  is  no 
customary  or  obligalory  after  market  for 
shares  of  limited  partnerships,  (2) 
neither  the  subsidiary  nor  the  bank 
would  be  identified  with  any  such 
distribution  as  only  the  managing 
underwriter  is  named  in  the  prospectus, 
and  (3)  there  is  no  capital  commitment 
on  the  part  of  the  selling  broker.  (See 
paragraph  #3  below.) 

While  FDIC  recognizes  that  there  are 
problems  with  trying  to  objectively 
define  what  constitutes  an  investment 
quality  equity  security  and  that  there 
are  no  guarantees  that  investment  grade 
equity  securities  are  sound  investments, 
it  is  still  FDIC's  feeling  that  it  is 
appropriate  to  adopt  a  guarded  stance  at 
the  outset  with  respect  to  equity 
underwriting  even  if  utilizing  an 
imperfect  standard.  FDIC  has  therefore 
retained  the  basic  concept  of  product 
restrictions  where  a  nonmember  bank 
subsidiary  is  a  de  novo  entrant  into  the 
securities  underwriting  market  If  a 
nonmember  bank  acquires  a  functioning 
underwriter  that  is  a  "qualified 
underwriter"  within  the  parameters  of 
section  337.4(b)(2).  that  subsidiary  is 
permitted  a  wider  latitude  in  its 
underwriting  activities  under  the  final 
regulation.  If  the  de  novo  subsidiary 
meets  the  remaining  conditions  for  a 
qualified  underwriter  after  it  has  been  in 
operation  for  five  years,  the  subsidiary 
may.  after  giving  FDIC  notice  pursuant 
to  §  337.4(d),  expand  its  underwriting 
activities  to  ones  other  than  those  set 


out  in  i  337.4(b)(l)(i).  In  either  case,  the 
FDIC  will  not  be  precluded  from 
intervening  in,  or  objecting  to,  the 
acquisition  of  the  qualified  underwriter, 
or  expansion  of  underwriting  activities 
into  ones  permitted  to  a  qualified 
underwriter,  if  such  intervention  or 
objection  is  warranted. 

While  the  final  regulation  permits 
unlimited  underwriting  (in  the  sense  of 
product  restrictions)  to  qualified 
underwriting  subsidiaries  of  insured 
nonmember  banks,  any  de  novo 
subsidiary  will  be  limited  to 
underwriting  of  investment  quality  debt 
and  equity  securities,  underwriting 
investment  companies  that  primarily 
invest  in  such  securities,  and 
underwriting  money  market  funds. 
(Investment  quality  equity  securities  are 
normally  traded  on  an  exchange  thus 
eliminating  pressures  on  the  subsidiary 
to  create  an  after  market  Even  if  the 
subsidiary  were  to  create  an  after 
market  in  such  securities,  there  should 
not  be  any  undue  risk  due  to  the  high 
quality  of  the  securities.)  By  adopting 
this  two-tier  approach,  FDIC  hopes  to 
allow  nonmember  bank  subsidiaries  the 
flexibility  of  slowly  moving  into  larger 
securities  markets  as  they  gain  more 
experience.  At  the  same  time,  by 
permitting  experienced  securities 
underwriting  firms  owned  by 
nonmember  banks  to  engage  in  a  larger 
product  market  the  FDIC  is  avoiding 
what  would  have  been  the  unintended 
result  of  the  proposal:  precluding 
underwriting  of  securities  of  smaller, 
regional  companies;  companies  that 
have  not  been  operating  for  ten  years  or 
more;  and  companies  whose  securities 
are  not  ranked  because  their  securities 
are  not  felt  to  be  "amenable"  to  the 
ranking  process.  While  the  parent 
nonmember  banks  of  such  qualified 
underwriters  are  arguably  exposed  to 
greater  risks,  the  FDIC  feels  that  the 
requirement  that  the  subsidiary  be  bona 
fide  and  the  requirement  that  the 
subsidiary  be  well  managed  and 
experienced  coupled  with  the  other 
restrictions  of  the  final  regulation 
su^iciently  offset  those  risks. 

Lastly,  as  was  the  case  with  the  30- 
day  proposal,  the  final  regulation  does 
not  restrict  a  nonmember  bank's 
affiliation  with  a  securities  company 
depending  upon  the  activities  conducted 
by  that  company.  As  it  has  indicated  in 
earlier  Federal  Register  notices,  FDIC 
feels  that  there  is  less  of  a  possibility 
that  losses  suffered  by  the  bank's  parent 
or  sister  affiliate  due  to  underwriting 
activities  will  adversely  impact  the 
bank.  This  is  especially  so  as  the 
affiliate's  ability  to  move  funds  out  of 
the  bank  is  limited  by  several  provisions 


of  the  final  regulation.  In  any  event  the 
FDIC  will  have  the  opportunity  when 
processing  change  in  bank  control 
applications  to  disapprove  a  bank's 
affiliation  with  a  securities  company  if 
warranted  under  that  Act. 

3.  Investment  Quality  Debt  Security/ 
Investment  Quality  Equity  Security 

The  May  1983  proposal  defined  the 
term  "investment  quality  debt  security" 
to  mean  a  marketable  obligation  in  the 
form  of  a  bond,  note,  or  debenture  the 
investment  characteristics  of  which  are 
not  predominantly  speculative.  The 
definition  specifically  included 
obligations  rated  in  the  top  four  rating 
categories  by  a  nationally  recognized 
rating  service.  The  definition  as  revised 
in  the  most  recent  proposal  provided 
that  "  'Investment  quality  debt  security' 
shall  mean  a  marketable  obligation  in 
the  form  of  a  bond,  note,  or  debenture 
that  is  rated  in  the  top  four  rating 
categories  by  a  nationally  recognized 
rating  service  or  a  marketable  obligation 
in  the  form  of  a  bond,  note,  or  debenture 
the  investment  characteristics  of  which 
are  equivalent  to  the  investment 
characteristics  of  such  a  top  rated 
obligation."  The  revised  definition 
responded  to  comments  on  the  May  1983 
proposal  that  the  phrase  "speculative 
investment  characteristics"  was  overly 
vague  and  to  comments  which  indicated 
that  by  limiting  the  definition  of 
investment  quality  debt  securities  to 
rated  securities,  the  FDIC  may  foreclose 
access  by  smaller  companies  to  capital 
markets. 

The  definition  of  investment  quality 
debt  security  is  being  adopted  as  most 
recently  proposed  without  modification. 
Only  one  comment  was  directed  to  the 
definition.  It  expressed  approval  of  the 
language  as  proposed.  The  definition 
allows  a  bank  subsidiary  to  underwrite 
debt  securities  that  are  of  comparable 
quality  to  highly  rated  debt  securities. 
As  the  nonrated  debt  obligations  must 
still  be  of  high  quality  in  order  for  the 
bank's  subsidiary  to  engage  in  the 
underwriting,  the  FDIC  does  not  feel 
that  the  broader  definition  will  expose 
the  parent  bank  to  any  additional  risks. 

The  most  recent  proposal  defined  the 
term  "investment  quality  equity 
security"  to  mean  a  marketable  common 
or  preferred  corporate  stock  that  is  rated 
medium  grade,  average,  or  better  by  a 
nationally  recognized  rating  service.  The 
proposed  definition  of  investment 
quality  equity  security  did  not 
encompass  nonrated  equities  that  have 
equivalent  investment  characteristics  to 
top  rated  equities  as,  as  explained  in  the 
supplemental  information  to  the 
proposal,  the  science  of  rating  equity 
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securities  is  not  as  precise  as  the 
adoice  of  rating  debt  aaeucitiea^  nor  is  it 
as  developed. 

In  attempting  to  define  what 
constitutes  an  investment  quality  equity 
security  FDIC  velied  upen  rating»  of 
CQaman  and  preiened  corpoeate  stock 
According  to  a  csmraent  ea  the 
proposed  deEuutna,  commoa  stock  ie 
not  rated,  but  ia  "ranked"  widi  reference 
to  its  standing  relative  to  other  common 
stocks  based  on  a  ten-year  history  of 
earnings  and  dividends.  The  comment 
further  indicated  that  Cl)  a  significant 
group  of  compaeiea  in.  m^or  industries 
is  not  ranked;  e.g,  most  auto  companies, 
steel  companies,  and  airlines,  and  (2) 
some  common  stocks  are  not  ranked  at 
all  because  they  are  not  considered 
amenable  to  the  ranking  process,  bi 
short,  according  to  the  comment, 
rehance  on  rankings  of  common  stock  to 
determine  what  constitutes  an 
investment  quality  equity  security  is 
misplaced  and  i«  too  narrow  of  an 
approach.  Lastly,  the  comment  indicated 
that,  at  tfcerery  least,  FDKTs  definition 
should  allow  for  the  underwriting  of 
highly  rated  preferred  corporate  stock 
(preferred  stock  is  "rated"  in  the  same 
manner  and  according  to  much  the  same 
standards  as  bonds  are  rated)  and/or 
underwriting  of  unrated  preferred  stock 
whose  investment  characteristics  are 
equivalent  to  the  investment 
characteristics  to  top  rated  preferred 
stock. 

Upon  consideration  of  the  above, 
FDIC  has  detennined  to  modify  the 
definition  of  investment  quality  equity  to 
read  as  follows:  "Investment  quality 
equity  security  shall  mean  marketable 
common  stock  ranked  or  graded  in  the 
top  four  categories  or  equivalent 
categories  by  a  nationally  recognized 
rating  service  and  marketable  preferred 
corporate  stock  that  is  rated  in  the  top 
four  rating  categories  by  a  nationally 
recognized  rating  service  or  has 
investment  characteristics  that  are 
equivalent  to  the  investment 
characteristics  of  such  top-rated 
preferred  stock." 

Although  FDIC  acknowledges  that 
using  ranking  of  common  stocks  as  an 
objective  measure  of  the  investment 
quality  of  corporate  securities  is  not  free 
from  shortcomings,  FDIC  has 
determined  to  retain  this  limitation  on 
the  permissible  corporate  underwriting 
activities  of  subsidiaries  of  insured 
nonmember  banks  for  the  reasons  more 
fully  set  forth  in  paragraph  *2  above 
describing  the  underwriting  provisions 
of  the  final  regulation. 

4.  FUing  of  Natice 

The  final  teguiatian  adapts  the  notice 
provision  as  proposed  with  minor 


chmges.  Under  die  final  scgulatian  tfac 
bank  must  giv*  the  apprapriate  FDIC 
regianai  office  writtoi  notice  of  vntBtt  to 
estaUisfa  at  acquice  a  subsidiary  that 
engages  in.  aay  securities  actrvtty  at 
least  aft  dagm  prior  to  coBSBrnmatian  of 
the  actpxiaitioB  or  camBeacenieat  d  ds 
operatiaa  al  the  sobaidiary,.  whichever  is 
earliac  The  regalation  also  nquirea  that, 
in  addition  to  the  Sd-dajt  advance  notice. 
a  bank  must  file  a  written  foUow-oy 
notice  with  the  appropriate  FDIC 
regianai  office  widiin  ID  days  afier  the 
acquisition  is  consummated  or  the 
subaidiaiy  commences  operations, 
whichever  is  earlier.  The  regulation  does 
not  specify  the  content  of  the  wrrittcn 
notice  of  intent.  By  not  specifying  the 
content  of  the  notice,  the  FDIC  is 
permitting  a  bank  to  aatify  the  notice 
requiceraent  in  any  w«y  it  finds  moat 
convenient  For  example,  if  tbe 
subsidiary  will  be  negiatered  with  the 
SEC  a  copy  of  the  SEC  filing  may 
simply  be  forwarded  to  the  appropriate 
FDiC  regional  office. 

Where  the  60-day  advance  notice 
pertains  solely  to  an  instance  where  a 
bank  transfers  to  its  subsidiary 
securities  activities  previously 
performed  by  the  bank  the  bank  is 
required  under  the  final  regulation  to  file 
an  additional  notice  with  the  regional 
office  if  the  subsidiary  expands  into 
restricted  activities;  i.e.,  the 
underwriting  activities  referenced  in 
subparagraph  (b]{l](ij  and  paragraph 
(b)(2)  of  the  final  regulation.  Likewise,  if 
the  subsidiary  gives  the  FDIC  60  days 
advance  notice  regarding  the 
establishment  or  acquisition  of  a 
subsidiary  that  will  engage  in 
subparagraph  (b)tl)(il  activities,  an 
additional  notice  must  be  given  to  the 
regional  office  if  the  subsidiary 
commences  broadened  underwriting 
activities  as  pennitted  by  paragraph 
(b)(2). 

These  notices  serve  as  a  supervisory 
mechanism  that  will  apprise  FDBC  of 
which  insured  nonmember  banks  are 
conducting  securities  activities  through 
their  subsidiaries  that  pose  potential 
risks  to  which  the  bank  would  not 
otherwise  be  exposed.  The  subsequent 
notice  is  a  one-time  notSce:  i.e.,  dre  first 
time  the  subsidiary  commences  any 
activity  covered  by  paragraph  (bKl)(i)  or 
(b)(2),  notice  nnist  be  filed.  No 
subsequent  notice  is  required  if  the 
subsidiary  later  begins  another 
underwriting  activity  covered  by  (b)(l)(i] 
or  (b)(2)  that  was  not  Ae  activity  which 
triggered  the  above  notice.  The  only 
comment  received  by  FDIC  during  the 
most  recent  comment  period  which 
addressed  the  notice  requirements 
objected  to  a  bank  having  to  give  FDIC 
notice  if  it  transfers  secoritics  activities 


from  the  bank  to  •  subaidiary.  Tbc 
requirement  is  being  retaiaed.  haafcvac, 
as  FDIC  does  not  feel  that  die 
requiseraent  is  bundenBoane  and 
moreover  became  tke  iafcsinatinn  aaU 
aid  FDIC  in  discharging  its  sa|wuisaiy 
responnbdittesL 

It  is  the  FDR's  intent  to  use  the 
notices  neqaiwd  by  the  final  regalatien 
as  a  point  of  reference.  The  legignal 
office  wiR  contact  die  bank  seeking 
further  information  if  the  bank's 
condition  or  other  facts  warrant  a  cloeer 
review.  It  ia  far  diia  reason  that  the 
regulation  reqaives  dtat  the  imtiaf  notice 
be  received  at  least  6*  day*  in  advance. 
The  60-day  notice  can  be  waived  at  the 
FDIC's  discretion  where  soch  period  ia 
impractical,  e.g.,  where  the  atquisRSnn  ia 
the  result  ef  a  parchase  and  assianption 
transaction  or  aa  emergency  merger. 
The  subsequent  notice  must  be  received 
in  the  regional  office  within  30  days 
after  the  subsidiery  eonunences  the 
triggering  underwriting  activity.  Prior 
notice  is  not  required  in  this  instaiee  as 
it  was  felt  to  do  so  wonM  be  too 
impractical  and  would  ondidy  inteifcie 
in  the  day-to-day  operations  ef  the 
subsidiary.  None  of  the  notice 
requirements  are  aa  approval  process 
although  the  FDIC  will  not  be  precluded 
from  intervening  in  an  intended 
acquisitiofr  or  estabHshment  ef  a 
subsidiary  or  from  objecting  ^B  the 
expansion  of  activities  if  such 
intervention  er  objection  is  warranted, 
for  example,  if  the  subsidiary  would  not 
appear  to  meet  the  requirements  for  a 
bona  fide  subsidiary,  or  any  details  of 
the  planned  transaction  (soch  as  the 
source  of  fimding  for  the  establishment 
or  acquisition  of  the  subsidiary)  present 
any  supervisory  concerns. 

The  final  regulation  does  not  require  » 
written  notice  when  a  b«ik  becomes 
affiliated  with  a  secimties  company.  For 
the  most  part,  affiKatioa  with  a 
securities  company  wiR  arise  oat  of  a 
change  in  bank  control  or  come  to 
FDIC's  attention  when  a  bank  seeks 
deposit  insurance.  As  the  FDIC  will 
become  aware  of  the  affiliation  prior  ta 
consummation  in  both  instances,  diefe 
is  no  need  to  create  an  additional  notice 
requirement. 

5.  Lending  Restridioiu 

The  most  recent  proposal  contained  a 
number  of  restrictions  designed  to 
prevent  abuse  of  a  bank's  ciwSt 
facilities.  Such  abuse  can  arise  in 
several  ways,  for  e^cample,  the  making 
of  imprudent  loans  to  companies  whose 
securities  are  underwritten  or 
distributed  by  the  bank's  snbsidiary  or 
affiliate  in  an  effort  to  improve  the 
condition  of  the  company  and  thus  the 
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marketability  of  the  company's 
securities.  The  proposal  would  have 
prohibited  a  bank  from:  (1)  Making 
extensions  of  credit  to  any  company 
whose  securities  are  currently 
underwritten  or  distributed  by  the 
bank's  afHliate  unless  those  securities 
qualify  as  investment  quality  debt 
securities  or  investment  quality  equity 
securities,  (2)  making  any  extension  of 
credit  to  a  money  market  fund  or  mutual 
fund  currently  underwritten  or 
distributed  by  the  bank's  subsidiary  or 
affiliate,  (3)  making  any  extension  of 
credit  where  the  proceeds  are  to  be  used 
to  acquire  securities  currently  issued, 
underwritten  or  distributed  by  the 
bank's  subsidiary  or  affiliate  or 
currently  issued  by  an  investment 
company  advised  by  the  bank's 
subsidiary  or  affiliate,  (4)  making  any 
extension  of  credit  to  its  securities 
subsidiary  or  a^iliate  that  does  not 
comport  with  section  23A  of  the  Federal 
Reserve  Act  (5)  making  any  extension 
of  credit  to  any  investment  company 
advised  by  the  bank's  subsidiary  or 
affiliate  if  the  extension  of  credit  does 
not  comport  with  section  23A  of  the 
Federal  Reserve  Act,  (6)  directly  or 
indirectly  conditioning  any  extension  of 
credit  to  a  company  on  the  requirement 
that  the  company  contract  or  agree  to 
contract  with  the  bank's  subsidiary  or 
affiliate  to  underwrite  or  distribute  the 
company's  securities,  and  (7)  directly  or 
indirectly  conditioning  any  extension  of 
credit  to  any  person  on  the  requirement 
that  that  person  purchase  any  security 
currently  underwritten  or  distributed  by 
the  bank's  subsidiary  or  affiliate.  (Items 
6  and  7  are  discussed  in  paragraph  #9 
below.) 

The  lending  restrictions  are  being 
adopted  as  most  recently  proposed  with 
two  minor  changes:  (1)  The  reference  to 
"money  market  fund"  and  "mutual  fund" 
contained  in  paragraph  (e)(4)  has  been 
replaced  with  the  term  "investment 
company",  and  (2)  the  restriction  on 
extensions  of  credit  to  companies  whose 
non-investment  quality  securities  are 
currently  underwritten  or  distributed  by 
the  bank's  affiliate  has  been  expanded 
to  cover  companies  whose  non- 
investment  quality  securities  are 
currently  underwritten  or  distributed  by 
the  bank's  subsidiary.  The  expanded 
coverage  is  necessary  as  qualified 
underwriting  subsidiaries  of  nonmember 
banks  may  underwrite  securities  that 
are  not  investment  quality.  The  lending 
restrictions  and  the  basis  for  their 
adoption  are  discussed  separately 
below. 

Paragraph  (e)(3)  of  the  final  regulation 
prohibits  a  bank  from  extending  credit 
to  any  company  the  stocks,  bonds. 


debentures,  notes  or  other  securities  of 
which  are  currently  underwritten  or 
distributed  by  a  subsidiary  or  affiliate  of 
the  bank  unless  those  securities  qualify 
as  investment  quality  debt  securities  or 
investment  quality  equity  securities. 
Paragraph  (e)(3)  is  designed  to  address 
the  concern  that  a  bank  may  make 
imprudent  loans  to  companies  whose 
lower  quality  securities  are 
underwritten  or  distributed  by  the 
bank's  subsidiary  or  affiliate  in  an  effort 
to  improve  the  condition  of  the  company 
and  thus  the  marketability  of  its 
securities.  Inasmuch  as  the  securities  in 
question  must  be  investment  quality  in 
order  for  the  company  to  be  eligible  for 
extensions  of  credit  horn  the  bank,  the 
above  concern  is  eliminated.  If  the 
bank's  subsidiary  is  engaging  in 
underwriting  activities  as  permitted  by 
section  337.4(b)(2),  the  bank  would  not 
be  able  to  extend  credit  to  any  company 
whose  securities  the  bank's  subsidiary 
currently  underwrites  or  distributes 
assuming  of  course  that  the  securities  in 
question  are  not  investment  quality. 

In  determining  whether  an 
underwriting  or  distribution  is  "current", 
the  bank  may  rely  upon  the  affiliate's  or 
subsidiary's  statement  that  any 
particular  underwriting  or  distribution 
has  terminated.  A  footnote  to  paragraph 
(e)(3)  indicates  that  the  restrictions  of 
(e](3]  are  not  to  be  construed  as 
prohibiting  the  bank  from  honoring  a 
loan  commitment  or  revolving  loan 
agreement  or  funding  a  line  of  credit 
where  such  loan  commitment,  revolving 
loan  agreement,  or  line  of  credit  was 
entered  into  prior  in  time  to  the 
underwriting  or  distribution.  It  is  felt 
that  this  exclusion  coupled  with  the 
definition  of  investment  quality  debt 
security  and  investment  quality  equity 
security  (both  of  which  take  into 
consideration  unrated  debt  and  unrated 
preferred  corporate  stock  that  has 
investment  characteristics  equivalent  to 
those  of  highly  rated  securities)  prevents 
the  restrictions  of  paragraph  (e)(3)  from 
having  an  adverse  effect  on  the 
availability  of  credit.  The  same  footnote 
also  provides  that  the  restrictions  of 
(e)(3)  do  not  apply  to  extensions  of 
credit  to  non-U.S.  companies  whose 
securities  are  underwritten  or 
distributed  outside  the  United  States  by 
an  insured  nonmember  bank's  non-U.S. 
affiliate.  This  exclusion  has  been  added 
in  response  to  comments  from  several 
foreign  banks.  (See  paragraph  #14 
below.) 

Paragraph  (e)(4)  of  the  final  regulation 
prohibits  a  bank  from  making  any 
extension  of  credit  or  loan  directly  or 
indirectly  to  any  investment  company 
whose  shares  are  currently  underwritten 


or  distributed  by  a  subsidiary  or  affiliate 
of  the  bank.  As  stated  in  the  preamble  to 
the  proposal,  FDIC  considered 
exempting  mutual  funds  and  money 
market  funds  from  the  reach  of  the 
lending  restriction.  Such  an  exemption 
was  rejected,  however,  inasmuch  as  the 
credit  needs  of  such  funds  are  most 
likely  to  arise  when  the  fund  is  having 
liquidity  problems.  If  interest  rates 
should  rise  sharply  and  large  numbers  of 
shareholders,  especially  institutional 
investors,  redeem  their  shares  to  put 
their  money  directly  into  higher  paying 
investments,  a  fund  could  face  a 
liquidity  crisis.  A  bank  may  thus  be 
tempted  to  make  an  unsound  loan  to  the 
fund  in  order  to  prevent  the  fund  from 
suffering  a  loss  by  selling  portfolio 
assets  at  a  depressed  price  to  meet 
liquidity  needs.  As  the  FDIC  received  no 
comments  critical  of  the  restriction,  and 
it  is  still  our  opinion  that  the  restriction 
is  warranted,  the  final  regulation  retains 
the  provision  as  proposed  with  the 
exception  of  the  reference  change  to 
"investment  company".  Money  market 
funds  have  been  targeted  within  the 
prohibition  despite  their  relative 
stability  as  at  present  there  is  no  self- 
regulatory  organization  such  as  the 
NASD  to  watch-dog  money  market 
funds. 

Paragraph  (e)(5)  of  the  final  regulafion 
prohibits  a  bank  from  extending  credit 
for  the  purpose  of  acquiring  securities 
currently  underwritten  or  distributed  by 
the  bank's  subsidiary  or  affiUate, 
securities  issued  by  an  investment 
company  advised  by  a  bank's  subsidiary 
or  affiliate,  or  securities  issued  by  the 
bank's  subsidiary  or  affiliate.  The 
provision  contains  an  exception  that 
would  permit  the  bank  to  extend  credit 
to  any  employee  of  the  subsidiary  or 
affiliate  where  the  purpose  of  the  loan  is 
to  acquire  securities  of  the  subsidiary  or 
affiliate  through  an  employee  stock 
bonus  or  stock  purchase  plan  adopted 
by  the  board  of  directors  or  board  of 
trustees  of  the  subsidiary  or  affiliate. 
Footnote  11  indicates  that  the  bank  in 
complying  with  paragraph  (e)(5)  may 
rely  in  good  faith  on  the  customer's 
statement  as  to  the  purpose  of  the  loan. 
FDIC  received  one  comment  addressing 
the  above  described  purpose  lending 
restriction.  That  comment  urged  FDIC  to 
merely  require  that  any  purpose  loan  by 
the  bank  comply  with  safe  and  sound 
banking  practice  rather  than  prohibiting 
purpose  loans  in  their  entirety.  FDIC  still 
feels,  however,  that  this  prudential 
restriction  is  warranted  especially  in  a 
supervisory  environment  which  is 
progressively  moving  toward  fewer  on- 
site  examinations  at  greater  intervals. 
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Paragraph  (e)(6)  of  the  final  regulation 
subjects  extensions  of  credit  by  a  bank 
to  the  bank's  subaidiary  to  the  same 
loan  caiiag  and  other  restrictions  as 
would  be  applicable  uader  section  23A 
of  the  Federal  Reserve  Act  if  that         >— 
subsidiary  were  an  affiliate  for  the 
purposes  of  that  statute.  Paragraph  (e)(6) 
also  places  extensions  of  credit  to  the 
baok's  affiliate  under  the  same 
restrictions.  Paragraph  (e)(7)  subjects 
extensions  of  credit  by  a  tkank  to  an 
investment  company  advised  by  the 
bank's  subadiary  to  the  sane  loan 
ceiling  and  other  restrictions  that  would 
be  applicable  under  section  23A  of  the 
Federal  Reserve  Act  if  that  subaidiary 
were  an  affiliate  within  the  meaning  of 
section  23A  and  makes  extensions  of 
credit  to  investment  companies  advised 
by  the  bank's  affiUate  subject  to  the 
same  restrictions.  As  loans  or 
extensions  of  credit  to  the  bank's 
affiliate  as  that  term  is  defined  in  the 
regulation  are  already  covered  by  the 
language  of  section  23A,  placing 
affiliates  under  the  restrictions  of 
paragraph  (e)(6)  does  not  establish  any 
additional  requiremeats.  Additionally, 
as  section  23A  covers  extensions  of 
credit  to  investment  companies  advised 
by  the  bank's  afliliates,  placing  affiliates 
under  the  restriction  of  paragraph  (e)(7) 
does  not  establish  any  additional 
requirements.  The  final  regulation 
expressly  incorporates  the  exemptions 
contained  in  section  23A  as  well  as  the 
restrictions.  These  provisions  did  not 
receive  any  adverse  comment  during  the 
30-day  comment  period  and  thus  are 
being  adopted  as  proposed.  (FDIC  did 
receive  one  comment  opining  that 
Congress  did  not  intend  for  subsidiaries 
of  banks  that  advise  mutual  funds  to  be 
subject  to  section  23A.  Although  that 
may  or  may  not  be  the  case,  FDIC  has 
determined  that  certain  risks  may  be 
present  even  when  the  subsidiary 
merely  acts  as  an  adviser  to  an 
investment  company  and  that  those 
risks  are  appropriately  addressed  by 
section  23A-typc  restrictions.) 

6.  Trust  Department  Restrictions 

One  safety  and  soimdness  problem 
associated  with  securities  activities  of 
subsidiaries  and  affiliates  of 
nonmember  banks  is  dumping  of  poor 
securities  into  the  bank's  trust 
department.  The  May  1983  proposal 
contained  a  provision  designed  to 
address  that  concern  that  would  have 
prohibited  an  insured  nonmember  bank 
which  has  a  subsidiary  or  affiliate  that 
engages  in  the  sale,  distribution  or 
underwriting  of  stocks,  bonds, 
debentures,  notes  or  other  securities  or 
acts  as  an  investment  adviser  to  any 
investment  company  that  sells. 


distributes,  or  underwrites  any  such 
security,  from  purchasing  in  its  sole 
discretion  as  fiduciary  or  co-Bduciary 
any  security  cnrrently  being  issned, 
distributed.  «r  undezwdttea  by  tbot 
subsidiary  or  affihate  or  purchasng  in 
its  sole  discretion  any  security  currendy 
being  distribated,  underwritten,  or 
issued  by  any  investment  company 
advised  by  the  subsidiary  or  affiUate. 
The  May  1963  proftooal  also  would  have 
prohibited  an  insured  nonmember  bank 
from  transacting  business  through  its 
trust  department  with  its  securities 
subsidiary  or  affiliate  nnics*  the 
transactions  are  comparable  to 
transactions  with  an  unaffiliated 
securities  company  or  a  securities 
company  that  is  not  a  subsidiary  of  the 
bank.  The  later  proTimon  was  designed 
to  insulate  ^  bank  from  the  possibility 
that  its  securifies  subsidiary  or  affiliate 
will  drain  off  profits  from  the  bank. 

In  response  to  comments  that  (he 
phrase  "in  its  sole  discretion**  should  be 
clarified,  paragraph  (eKl)  of  the 
proposed  regulation  was  reworded  to 
permit  insured  nonmember  banks  to 
purchase,  as  fiduciary  or  co-fiduciary, 
securities  currently  distributed, 
underwritten  or  issued  by  the  bank's 
subsidiary  or  affiliate  or  currently  issued 
by  an  investment  company  advised  by 
the  bank's  subsidiary  or  affiliate  where 
those  purchases  are  expressly 
authorized  by  the  trust  instrument,  court 
order,  or  local  law,  or  specific  authority 
for  the  purchase  is  obtained  from  all 
interested  parties  after  full  disclosure. 
As  FDIC  indicated  in  its  earlier 
publications,  the  provision  merely 
restated  the  common  law  obligation  of  a 
fiduciary  to  refrain  from  self  dealing  and 
was  at  the  same  time  consistent  with  the 
following  statement  regarding  trust 
department  examinations  found  i° 
FDIC's  Manual  of  Examination  Policies: 
"It  is  a  general  axiom  that  a  bank  has  a 
definite  moral  responsibility,  as  well  as 
legal,  not  to  deal  with  itself  in  the 
administration  of  a  fiduciary  account." 

FDIC's  cvaminatinn  manual  slso  goes 
on  to  state  that  a  bank  should  not  invest 
fiduciary  funds  in  its  own  obligations  or 
stock  unless  court  order,  local  law  or  the 
trust  instrument  authorizes  the  purchase 
and  retention  of  the  obligation  or  stock, 
or  specific  authority  for  the  investment 
is  obtained  from  all  interested  parties. 

FCUC  received  several  comments 
addressed  to  paragraph  (e){l)  of  the 
proposal  all  of  which  objected  to  tbe 
provision  as  worded.  The  comments 
indicated  that  the  "expressly 
authorized"  requirement  was  too  strict: 
the  requirement  might  neccesitate 
redrafting  existing  trust  instruments 
which  in  some  cases  conld  prove 


impossible:  obtaining  specific  aaAanty 
from  all  interested  parties  caaUba 
coatiy  and  perhaps  impossiUe:  axsl  the 
provimon  may  preempt  existiiig  knr  or 
at  best  caoBC  confusinn.  la  lesfioBae  to 
these  coaMnenta.  paragraph  (e)fl)  has 
been  revised  in  the  final  regulation  so  as 
to  provide  that  tbe  bank  is  prohifailcd 
from  purchasing  in  its  discretioa  aa 
fiduciary,  co-fiduciary,  or  maaaging 
agent  any  security  currendy 
underwritten,  distributed,  or  issacd  by 
the  bank's  subsidiary  or  affiliate  or  any 
security  issued  by  an  investmeiit 
coanpany  adviacd  by  the  bank's 
subaidiary  or  affiKate  unless  one  of 
three  conditions  are  met  fl)  The 
purchase  is  expressly  authorized  by  the 
managing  agencf  agreement,  Inwt 
instrument,  court  order,  or  local  law,  er 
specific  authority  lor  the  purchase  is 
obtained  from  afl  interested  parties  alter 
full  disclosure,  (2)  the  pwchase, 
although  not  expressly  authorized  nndeT 
item  1,  is  otherwise  consieterrt  with  the 
bank's  fiduciary  obligation,  or  (3)  the 
purchase  is  permissible  ondcr  any 
applicable  federal  and/or  state  statott 
or  regulation.  Condition  three  is 
designed  to  take  into  account,  for 
example,  fiederal  law  governing 
employee  benefit  and  pension  plans 
which  would  permit  in  certain 
instances,  transactions  involving  such 
funds  and  affiliates  of  the  funds' 
trustees.  Condition  two  is  responsive  to 
the  comment  that  in  order  to  meet  its 
fiduciary  obligation,  a  trustee  is  not 
always  required  to  obtain  the 
authorizations  covered  by  item  one. 
FDIC  feels  that  paragraph  [e)(l)  at 
adopted  in  final  should  provide 
sufficient  flexibility  so  as  to  not  conflict 
with  existing  fiduciary  commoa  law 
and/or  fiederal  or  stale  statutes  or 
regulations  governing  the  operation  of 
trust  departments  and  the  duty  of 
fiduciaries.  At  the  same  time  it  should 
prevent  abuses  that  might  otherwiae 
^  arise.  It  should  be  noted  that  (eUl)  as 
adopted  also  covers  purchases  by  the 
bank  in  its  discretioa  as  managing 
agent  Paragraph  (e)(1)  thus  covers  a 
situation  where  the  bank  is  the 
managing  agent  for  an  investment 
account  and  the  bank  has  investment 
discretion  over  that  aceoont.  Although 
the  bank  is  not  a  fiduciary  with  respect 
to  that  agency  account  in  the  same  • 

sense  as  if  it  were  a  trustee  of  a  tniat 
account  die  bank  still  has  certain 
obligations  with  respect  to  the  account 
and  it  is  in  a  positna  dax)«gh  its 
investment  discretioa  to  take  securities 
off  the  hands  of  its  subsidiary  or 
affiliate.  FDSC  has  dierefixe  condadcd 
that  (e)(1)  is  appropriately  expended  to 
cover  such  instances. 
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The  final  regulation  adopts  paragraph 
(e)(2)  as  proposed.  Under  that  provision 
the  bank  is  prohibited  from  transacting 
business  through  its  trust  department 
with  the  bank's  subsidiary  or  affiliate 
unless  the  transactions  are  at  least 
comparable  to  transactions  with  an 
unaffitiated  securities  company  or  a 
securities  company  that  is  not  a 
subsidiary  of  the  bank.  The  purpose  of 
(e)(2)  is  to  ensure  that  when  a  bank's 
subsidiary  or  affiliate  executes 
securities  transactions  on  behalf  of  the 
bank's  trust  accounts,  the  costs 
associated  with  those  executions  (both 
to  the  bank  and  the  trust  account)  are 
not  inflated,  i.e.  not  substantially  greater 
than  would  have  been  incurred  if 
dealing  with  an  unaffiliated  securities 
company.  To  the  extent  those  costs  are 
inflated,  the  bank,  may  suffer,  i.e.  the 
subsidiary  or  afHliate  may  drain  oU 
profits  from  the  bank,  or  the  trust 
customers  may  suffer,  i.e.  the  higher 
costs  are  passed  on  to  the  customer. 

FDIC  received  one  comment  urging 
that  paragraph  (e)(2)  be  amended  to 
require  that  such  transactions  be  at  cost 
as  a  beneficiary  of  a  trust  is  entitled  to  a 
trustee  which  is  free  from  the  incentive 
to  generate  transactions  in  order  to 
produce  commission  income.  FDIC  has 
not  adopted  an  "at  cost"  requirement 
as  the  requirement  of  paragraph  (e)(1) 
should  adequately  ensure  against 
churning  and  other  acts  that  can 
constitute  a  breach  of  fiduciary 
obligation  on  the  part  of  the  trustee 
when  the  bank  is  dealing  with  its 
subsidiary  or  affiliate.  If  should  be  noted 
that  (e)(2)  does  not  prohibit  a  bank's 
trust  department  from  using  the  broker/ 
dealer  services  of  its  subsidiary  or 
a^iliate  to  execute  transactions  on 
behalf  of  fiduciary  accounts.  Th?  bank's 
decision  to  utilize  the  subsidiary's  or 
affiliate's  services  (and  the  transaction 
as  a  whole)  must  fully  comport, 
however,  with  the  bank's  Bduciary 
obligation  to  its  trust  department 
customers.  It  is  not  FDlC's  intent  to 
countenance  any  transaction  or  practice 
which,  although  "comparable"  to 
transactions  with  una^ihated  securities 
companies,  is  otherwise  a  breach  of 
fiduciary  obligation. 

7.  Investment  Ceiling 

Paragraph  (b)(3)  of  the  proposed 
regulation  would  have  restricted  an 
insured  nonmember  bank's  direct  and 
indirect  investment  in  one  or  more 
securities  subsidiaries  to  20%  of  the 
banks  primary  capital  unless  the  FDIC 
approves  a  greater  investment.  Although 
few  of  the  comments  received  over  the 
course  of  the  rulemaking  criticized  the 
proposed  investment  restriction,  the 
FDIC  has  determined  to  eliminate  that 


portion  of  the  regulation.  The  final 
regulation  retains,  however,  the 
statement  that  the  bank's  investment  in 
its  securities  subsidiary  will  not  count 
toward  the  bank's  capital.  The 
investment  hmitation  is  being 
eliminated  as  the  FDIC,  upon  further 
reflection,  concluded  that  the 
investment  ceiling  was  unnecessary 
inasmuch  as  the  bank's  investment  in 
the  subsidiary  will  be  excluded  from  the 
bank's  capital. 

The  exclusion  provides  the  FDIC  with 
a  strong  enforcement  tool  to  help 
safeguard  the  bank's  safety  and 
soundness.  If,  for  example,  the  FDIC 
should  determine  after  receiving  notice 
that  an  insured  nonmember  bank's 
capital  would  not  be  adequate  after 
making  the  necessary  adjustments,  the 
bank  could  be  subject  to  enforcement 
action  if  it  were  to  proceed  with  the 
acquisition  or  establishment  of  the 
subsidiary.  The  automatic  exclusion  of 
the  investment  from  the  bank's  capital 
will  provide  the  FDIC  greater  assurance 
that  the  bank  and  subsidiary  are 
independent,  financially  viable  entities 
and  will  prevent  institutions  with 
marginal  capital  from  taking  on 
additional  activities  that  could  pose 
additional  risks. 

8.  Affiliation  With  a  Securities  Company 

Section  337.4(c)  of  the  proposed 
regulation  would  have  prohibited  an 
insured  nonmember  bank  from 
becoming  affiliated  with  a  securities 
company  unless:  (1)  The  securities 
business  of  the  affiliate  is  physically 
separate  in  its  operation  from  the 
operation  of  the  bank  and  does  not 
operate  on  the  same  floor  of  a  building 
on  which  the  bank  receives  deposits;  (2) 
the  bank  does  not  share  common 
officers  with  the  affiliate;  (3)  a  majority 
of  the  board  of  directors  of  the  bank  is 
composed  of  persons  who  are  neither 
directors  nor  officers  of  the  affiliate:  (4) 
any  employee  of  the  affiliate  who  is  also 
an  employee  of  the  bank  does  not 
conduct  any  securities  activities  on 
behalf  of  the  affiliate  on  the  premises  of 
the  bank  that  involve  customer  contact; 
(5)  the  bank  and  affiliate  do  not  share  a 
common  name  or  logo;  and  (6)  the 
affiliate  conducts  business  pursuant  to 
policies  and  procedures  independent 
from  the  bank  so  that  customers  of  the 
affiliate  are  aware  that  the  affiliate  is  a 
separate  organization  from  the  bank  and 
that  investments  recommended,  offered 
or  sold  by  the  affiliate  are  not  bank 
deposits,  are  not  insured  by  the  FDIC, 
and  are  not  guaranteed  by  the  bank  nor 
are  otherwise  obligations  of  the  bank. 

The  May  1983  proposal  only  required 
that  the  securities  business  of  the  bank's 
affiliate  be  "kept  separate  and  distinct 


from  the  banking  business  of  the  insured 
nonmember  bank".  Inasmuch  as  the 
FDIC  did  not  necessarily  mean  to  imply 
that  the  affiliate  could  more  closely 
mingle  its  operations  with  the  bank  than 
could  the  bank  mingle  operations  with 
its  subsidiary,  the  FDIC  specifically 
proposed  restrictions  that  paralleled 
those  set  forth  for  subsidiaries  of 
insured  nonmember  banks.  In  doing  so, 
the  FDIC  indicated  that  it  felt  that  the 
restrictions  were  as  warranted  in  the 
case  of  an  affiliate  as  in  the  case  of  a 
subsidiary.  The  proposal  further 
indicated  that  it  was  felt  that  the 
restrictions  were  necessary  in  order  to 
avoid  customer  confusion,  to  avoid 
conflicts  of  interest,  to  avoid  a  finding 
that  the  bank  is  itself  engaged  in 
prohibited  securities  activities,  and  to 
avoid  a  finding  that  the  affiliated 
securities  company  is  taking  deposits  in 
violation  of  section  21  of  the  Glass- 
Steagall  Act.  For  example,  if  the  FDIC 
approves  deposit  insurance  for  a  newly 
chartered  bank  whose  parent  is  a 
securities  company  and  the  bank  is  so 
closely  intertwined  with  its  parent  that 
one  could  fmd  the  parent  securities 
company  is  taking  deposits,  the  FDIC 
would,  by  its  action,  countenance  a 
violation  of  the  Glass-Steagall  Act. 

The  FDIC  speciHcally  sought  comment 
on  the  necessity  of  the  above 
restrictions  and  the  problems, 
ramifications,  burdens,  etc.,  if  any,  that 
might  be  associated  with  the  director/ 
officer  restriction  and  the  prohibition  on 
the  use  of  common  names  or  logos.  With 
the  exception  of  the  comments  to  be 
discussed  below,  the  comments  FDIC 
received  which  addressed  the  proposed 
restriction  on  bank  affiliations  with 
securities  companies  have  essentially 
been  outlined  in  paragraph  *1  above 
which  discusses  the  definition  of  bona 
fide  subsidiary.  (Inasmuch  as  the 
restrictions  in  proposed  section  337.4(c) 
essentially  parallel  the  restrictions  for 
bona  fide  subsidiaries,  comments 
directed  to  one  provision,  for  the  most 
part,  raised  issues  equally  applicable  to 
the  other.) 

One  comment  made  on  behalf  of 
several  securities  companies  which  are 
presently  affiliated  with  insured 
nonmember  banks  or  which  intend  to 
affiliate  therewith  made  the  argument 
that  FDIC  has  not  adequately  supported 
its  case  for  restricting  the  affiliation  of  a 
nonmember  bank  with  a  securities 
company  i.e.,  even  if  there  is  a  basis  to 
define  bona  fide  subsidiary  as  proposed, 
there  is  a  fundamental  difference 
between  a  bank  being  owned  or 
otherwise  affiliated  with  a  securities 
company  and  a  bank  establishing  or 
acquiring  a  securities  subsidiary.  This 
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comment,  as  well  as  others,  primarily 
focused  on  the  prohibition  on  the  use  of 
a  common  name  or  logo,  the  restriction 
on  shared  officers,  and  the  restriction  on 
the  composition  of  the  bank's  board  of 
directors.  One  comment  suggested 
exempting  banks  that  are  presently 
affiliated  with  securities  companies 
from  the  common  name  prohibition 
(either  by  a  premanent  grandfather  or 
through  a  list  of  exemptive  criteria  such 
as  the  amount  of  the  affiliate's  revenue, 
capital,  or  assets,  the  length  of  time  the 
affilitate  has  been  in  business,  and  the 
location  of  a  majority  of  the  affiliate's 
offices).  Such  banks,  said  the  comment, 
have  expended  considerable  amounts  of 
money  in  promotional  activities  (albeit 
less  than  that  which  would  have  been 
expended  if  they  could  not  have  relied 
on  the  name  identification  of  their 
parent)  and  would  need  to  expend  far 
more  to  recapture  the  market  position 
they  presently  hold  if  they  are  required 
to  change  their  names. 

Additionally,  several  comments 
objected  to  the  proposed  requirement 
that  the  affiliate  conduct  business 
pursuant  to  independent  policies  and 
procedures.  One  such  comment  felt  that 
the  requirement  constituted  an 
unwarranted  intrusion  on  the  affiliate's 
operations  and  was  beyond  FDIC's 
authority.  Several  others  pointed  out 
that  under  the  language  as  proposed,  an 
affiliate  of  a  nonmember  bank  could  not 
broker  the  bank's  deposits  as  the 
provision  requires  the  affiliate  to  make 
its  customers  aware  that  investments 
recommended  or  sold  by  the  affiliate  are 
not  bank  deposits,  are  not  insured  by 
the  FDIC,  nor  are  obligations  of  the 
bank.  Lastly,  several  comments  pointed 
out  that  S  337,4(c)  would  require  that  the 
affiliated  securities  company  comply 
with  the  restrictions  contained  therein 
regardless  of  whether  the  securities 
company  was  solely  conducting 
activities  of  the  sort  permitted  to  the 
bank  under  the  Glass-Steagall  Act.  A 
subsidiary  of  a  bank  on  the  other  hand 
only  need  meet  the  criteria  for  a  bona 
fide  subsidiary  if  it  conducts  securities 
activities  which  the  bank  could  not 
conduct.  After  carefully  weighing  these 
comments,  FDIC  has  determined  to  go 
forward  with  proposed  i  337.4(c)  with 
certain  modifications  described  below. 

The  final  regulation  restricts  under 
section  337.4(c)  the  affiliation  of  a 
securities  company  and  a  nonmember 
bank  where  the  affiliate  directly  engages 
in  the  sale,  distribution,  or  underwriting 
of  stocks,  bonds,  debentures,  notes  or 
other  securities.  The  language  change 
thus  tracks  the  language  of  section  21  of 
the  Glass-Steagall  Act  and  in  effect  cuts 
back  the  scope  of  the  provision  from 


that  which  was  proposed.  Under  the 
new  language,  to  the  extent  that  the 
affiliate  engages  in  any  other  securities 
activities  (;.e.  ones  not  encompassed  by 
section  21  of  the  Glass-Steagall  Act)  the 
affiliate  is  not  subject  to  §  337.4(c).  As  in 
the  case  of  a  nonmember  bank 
subsidiary,  however,  it  is  still  FDIC's 
intent  to  require  that  there  be  sufficient 
differentiation  between  the  bank  and  its 
affiliate  in  the  bank's  name, 
advertisements,  promotions,  etc.  so  as  to 
avoid  any  public  misconception  as  to 
with  whom  it  is  dealing.  Also,  under  the 
provision  as  revised  in  the  final 
regulation,  only  a  securities  company 
that  directly  engages  in  the  sale, 
distribution,  or  underwriting  of 
securities  is  subject  to  the  restrictions  of 
§  337.4(c).  (The  proposal  would  have 
covered  compaines  directly  or  indirectly 
engaged  in  securities  activities.)  For 
example,  a  nonmember  bank  may  share 
officers  with  its  parent  holding  company 
that  does  not  itself  engage  in  securities 
activities  except  where  those  persons 
are  also  officers  of  a  company 
controlled  by  the  bank's  parent  [i.e.,  an 
affiliate  of  the  bank  as  defined  in 
S  337.4(a)(1))  that  underwrites 
securities). 

A  securities  company  subject  to 
S  337.4(c)  will  not  be  required  to  be 
physically  separate  in  its  operations 
from  the  operations  of  its  affiliated 
nonmember  bank  in  the  sense  of  not 
operating  on  the  same  floor  of  a  building 
on  which  the  bank  receives  deposits.  As 
is  the  case  with  a  subsidiary,  however, 
the  final  regulation  retains  the 
requirement  that  the  affiliate  be 
physically  separate  and  distinct  in  its 
operations  from  the  operation  of  the 
bank.  The  final  regulation  thus  would 
allow  the  affiliated  securities  company 
to  have  a  separate  office  located  in  the 
branch  so  long  as  it  was  clearly 
demarcated  as  belonging  to  the  affiliate 
and  conversely  would  allow  the  bank  to 
be  housed  in  the  same  building,  on  the 
same  floor  as  the  affiliate  so  long  as 
separate,  clearly  demarcated  offices  are 
maintained.  In  both  instances,  access  to 
the  affiliate's  offices  may  not  be  through 
a  common  entrance  with  the  exception 
that  a  common  outer  lobby  or  corridor  is 
permitted. 

The  final  regulation  requires  that  the 
affiliate  conduct  business  pursuant  to 
independent  policies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  affiliate 
that  the  affiliate  is  a  separate 
organization  from  the  bank  and  that 
investments  recommended,  offered  or 
sold  by  the  affiliate  are  not  bank 
deposits,  are  not  insured  by  the  FDIC, 
nor  are  otherwise  obligations  of,  nor 


guaranteed  by,  the  bank.  A  footnote  has 
been  added  to  the  provision  to  clarify 
that  this  restriction  is  not  to  be 
construed  to  prohibit  the  affiliate  from 
engaging  in  the  brokering  of  deposits  to 
the  extent  otherwise  permitted  by  law 
and/or  regulation.  Lastly,  the  final 
regulation  retains  the  prohibition  on  the 
use  of  a  common  name  or  logo.  Section 
337.4(c)  has  been  amended,  however,  to 
indicate  that  this  prohibition  does  not 
preclude  the  bank  from  disclosing  in  its 
promotions,  advertisements,  etc.  that  it 
is  affiliated  with  a  securities  company. 
The  remaining  portions  of  §  337.4(c)  are 
being  adopted  as  proposed.  The  FDIC 
rejected  the  idea  of  grandfathering 
banks  presently  sharing  a  common 
name  or  logo  with  securities  affiliated 
because  of  the  continued  possibility  of 
public  confusion.  Likewise,  an  asset  or 
revenue  based  exemption  is,  in  the 
FDIC's  opinion,  inappropriate  as  public 
confusion  may  still  result.  Additionally, 
a  numerical  or  ratio  test  would  be 
unmanageable  over  time  and  potentially 
more  disruptive  for  banks  affiliated  with 
securities  companies. 

The  FDIC  is  taking  the  above 
described  action  in  an  attempt  to 
address  three  concerns:  (1)  Safety  and 
soundness  (FDIC  wants  to  ensure  that 
the  bank  is  independent  and  operated  in 
a  manner  consistent  with  safe  and 
sound  banking  practice):  (2)  protection 
of  the  insurance  fund  (FDIC  wants  to 
avoid  claims  against  the  bank  arising 
out  of  the  public's  misconception  as  to 
with  whom  it  is  dealing):  and  (3) 
compliance  with  section  21  of  the  Glass- 
Steagall  Act  which  prohibits  companies 
engaged  in  the  business  of  issuing, 
selling,  distributing,  or  underwriting 
securities  from  taking  deposits  (if  the 
bank  is  a  "captive"  institution,  the 
affiliate  may  be  found  to  be  taking 
deposits).  The  FDIC  feels  that  the 
elements  contained  in  §  337.4(c)  of  the 
final  regulation  all  play  an  important 
part  in  achieving  those  ends.  "Taken  as  a 
whole,  we  do  not  feel  that  the 
restrictions  are  overly  burdensome  nor 
that  they  will  interfere  with  the  internal 
operations  of  the  affiliate.  Nor  do  we 
feel  that  the  prohibition  on  common 
names  or  logos  (the  restriction  which 
received  the  most  criticism)  will  put 
nonmember  banks  affiliated  with 
securities  companies  at  an  undue 
disadvantage  or  deprive  them  of  the 
goodwill  of  their  affiliate's  name. 
Nonmember  bank's  presently  a^iliated 
with  securities  companies  that  share  a 
common  name  or  logo  with  their  affiliate 
may  still  obtain  some  of  the  benefits  of 
name  recognition  by  identifying 
themselves  as  being  affiliated  with  the 
securities  company.  Such  banks  also 
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have  some  flexibility  in  coning  into 
compliance  with  the  bank  on  common 
name  or  logo  as  they  are  required  to 
cooform  to  $  337.4{c)  as  soon  as 
practicable,  but  not  to  exceed  one  year 
without  the  FDIC's  consent. 

9.  Tying 

The  Gnal  regulation  adopts  without 
revision  the  anti-tying  prohibition  that 
was  proposed  for  comment.  Paragraph 
(e)(8)  of  the  Hnal  regulation  prohibits  an 
insured  nonmember  bank  from  either 
directly  or  indirectly  conditioning  an 
extension  of  credit  to  any  company  on 
the  requirement  that  the  company 
contract,  or  agree  to  contract,  with  the 
bank's  subsidiary  or  affiliate  to 
underwrite  or  distribute  that  company's 
securities.  Paragraph  (e)(8}  also  prohibits 
a  bank  from  conditioning  an  extension  of 
credit  to  any  person  on  the  requirement 
that  that  person  purchase  any  security 
currenfly  underwritten  or  distributed  by 
the  bank's  subsidiary  or  affiliate. 
Although  insured  nonmember  banks 
that  are  part  of  a  bank  holding  company 
system  are  subject  to  similar  anti-tying 
restrictions  under  the  Bank  Holding 
Company  Act  Amendments  of  1970,  that 
Act  would  not  seem  to  cover  banks  that 
are  not  held  by  bank  holding  companies 
in  that  the  restrictions  cover  the  tying  of 
a  loan  wrtb  some  additional  credit, 
property,  or  service  from  the  bank,  the 
bank's  holding  company,  or  any  other 
subsidiary  of  the  bank's  holding 
company.  (12  U.S.C.  1972).  The 
restriction  in  the  final  regulation  fills 
that  gap  and  serves  as  a  reminder  to  all 
insured  nonmember  banks  not  to  engage 
in  unlawful  tying  practices.  As  a  large 
number  of  insured  nonmember  banks 
are  held  by  bank  holding  companies,  the 
imposition  of  this  requirement  would  not 
represent  a  major  change  from  the 
status  quo. 

10.  Ckmstruction  of  the  Terms 
"Underwrite",  'Distribute ',  and 
"Security" 

It  is  not  FDIC's  intent  by  adopting  this 
regulation  to  preveiU  an  insured 
nonmember  bank  subsidiary  from 
engaging  in  any  securities  underwriting 
activity  that  the  insared  nonmember 
bank  may  itself  lawfully  pursue  under 
the  Glass-Steagall  Act.  Those  activities 
are  set  forth  in  12  U.S.C.  24  (Seventh) 
and  include  underwriting  obligations  of 
the  United  States,  general  obligations  of 
any  state  political  subdivision  thereof, 
and  numerous  other  obligations 
specifically  named  therein.  Insured 
nonmember  banks  should  keep  in  mind 
that  the  terms  "underwrite"  and 
"distribute",  and  the  phrase  "stock. 
bonds,  debentures,  notes,  or  other 
securities"  are  to  l»e  construed 


consistently  with  the  securities  laws  and 
regulations  except  where  the  context 
requires  otherwise.  A  securities 
subsidiary  or  affiliate  of  an  insured 
nonmember  bank  while  engaged  in  the 
conduct  of  securities  activities  will  be 
subject  to  the  securities  laws  and 
regulations,  the  oversight  of  the  SEC. 
and  oversight  by  entities  such  as  the 
NA^).  The  above  temu  are  therefore  to 
be  construed  consistently  with  the 
securities  laws  and  regulations  when 
used  in  connection  with  the  subsidiary 
or  affiliate.  Reference  in  the  final 
regulation  to  these  terms  as  used  in 
conjunction  with  an  insured  nonmember 
bank  (see  paragraphs  (b)(l)(i),  (f)  and 
(g))  are  to  be  construed  consistently  with 
the  Glass-Steagall  Act. 

11.  Definition  of  "Affiliate". 
"Subsidiary",  and  "Extension  of  Credit" 

The  final  regulation  defines  the  term 
"affiliate"  to  mean  a  company  that 
directly  or  indirectly  controls  an  insured 
nonmember  bank  and  any  company 
under  common  control  with  an  insured 
nonmember  bank.  The  term  "affiliate" 
as  defined  herein  differs  from  the 
proposed  definition  which  included  as 
an  affiliate  "any  company  controlled  by 
a  company,  person,  or  group  of  persons 
that  controls  an  insured  nonmember 
bank."  The  phrase  "any  company  under 
common  control  with  an  insured 
nonmember  bank"  has  been  substituted 
in  the  final  regulation  in  order  to  clarify 
the  scope  of  the  definition.  "Control"  is 
defined  as  the  power  to  directly  or 
indirectly  vote  25  percent  of  a  bank's  or 
company's  stock,  the  ability  to  control 
the  election  of  a  majority  of  a  bank's  or 
company's  directors  or  trustees,  or  the 
ability  to  exercise  a  controlling 
influence  over  the  management  and 
policies  of  a  bank  or  company.  At  a 
minimum,  the  final  regulation  treats  as 
affiliates  of  the  bank  a  bank's  parent 
company,  a  company  that  controls  25% 
or  more  of  the  bank's  stock,  and 
companies  controlled  by  either  of  the 
above. 

The  term  "subsidiary"  is  defined  in 
the  final  regulation  to  mean  a  company 
controlled  by  a  bank.  As  "company"  is 
defined  in  the  final  regulation  to  include 
corporations  other  than  banks.  - 
partnerships,  business  trusts, 
associations,  joint  ventures,  pool 
syndicates  or  other  similar  business 
organizations,  a  securities  company 
operated  by  several  banks  in  a  co- 
operative effort  can  be  considered  a 
subsidiary  of  each  of  the  banks. 
Although  it  is  possible  for  a  mutual  fund 
(i.e..  a  business  trust)  to  be  a  subsidiary 
of  the  bank  if  controlled  by  the  bank,  we 
anticipate  that  this  will  not  generally  be 
the  case.  All  of  the  above  terms  are 


being  adopted  in  the  final  regulation  as 
most  recently  proposed  as  none  of  the 
definitions  received  comment. 

The  term  "extension  of  credit"  as 
defined  in  the  final  regulation  has 
generally  the  same  meaning  as  found  m 
Federal  Reserve  Board  Regulation  O  (12 
FR  215.3)  which  concerns  insider 
transactiofTS.  The  term  as  defined  herein 
covers,  however,  purchases  "whether  or 
not  under  repurchase  argeement"  of 
securities,  other  assets,  or  obligations. 
The  "whether  or  not"  language  is 
included  in  the  final  regulation  in  an 
attempt  to  control  the  extent  to  which  a 
bank  may  indirectly  pour  money  into  the 
subsidiary  by  means  of  purchasing 
securities  and  other  assets  from  rite 
subsidiary.  The  term  also  differs  from 
that  used  in  Regulation  O  in  that  a 
"draw"  upon  a  line  of  credit  is  an 
extension  of  credit  whereas  a  "grant"  of 
a  line  of  credit  is  not. 

Although  the  term  extension  of  credit 
is  defined  to  include  a  purchase  of 
securities,  it  is  not  FDfC's  intent  to 
prohibit  a  bank  from  purchasing,  at  a 
customer's  direction,  securities 
underwritten  or  distributed  by  the 
bank's  subsidiary  or  affiliate.  FDIC 
received  a  comment  which  inquired 
whether  or  not  such  a  purchase  would 
be  permitted  under  paragraphs  (e}(3] 
and  (e)(4)  of  the  regulation  inasmuch  as 
those  provisions  prohibit  extensions  of 
credit  (said  term  including  purchases  of 
securities)  to  investment  companies 
whose  securities  are  imderwritten  or 
distributed  by  a  bank's  subsidiary  or 
affiliate  and  extensions  of  credit  to 
companies  whose  lower  quality 
securities  are  underwritten  or 
distributed.  The  answer  is  no.  Likewise, 
a  bank  is  not  prohibited  under 
paragraph  (e)(7)  from  purchasing  at  the 
direction  of  a  bank  customer  shares  of 
an  investment  company  advised  by  a 
subsidiary  or  affiliate  of  the  bank.  i.e. 
the  purchase  may  be  made  without 
regard  to  the  limitations  and  restrictions 
of  section  23A  of  the  Federal  Reserve 
Act.  Any  purchases,  however,  by  the 
bank  for  its  own  accoimt  of  securities 
issued,  distributed,  or  underwritten  by 
the  bank's  subsidiary  or  affiliate  or  an 
investment  company  advised  by  the 
bank's  subsidiary  or  affiliate  is 
encompassed  within  the  scope  of  the 
term  extension  of  credit. 

12.  "Phase-Out"  Provision 

The  final  regulation  requires  all 
insured  nonmember  banks  that 
established  or  acquired  securities 
subsidiaries  prior  to  the  effective  date  of 
the  regulation  or  which  became 
affiliated  with  securities  companies 
prior  to  the  effective  date  of  the 
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regulation  .o  bring  themselves  into 
compliance  with  the  regulation  within 
two  years.  Any  bank  that  established  or 
acquired  a  securities  subsidiary  prior  to 
the  relevant  date  must,  however,  comply 
with  §§  337.4(b)(l)(ii),  337.4(c)  and 
337.4(e)  as  soon  as  practicable  such  time 
not  to  exceed,  however,  one  year  unless 
the  FDIC  consents.  Section  337.4(b)(l)(ii) 
requires  that  the  subsidiary  be  a  bona 
fide  subsidiary  if  it  conducts  activities 
not  permitted  to  the  bank  under  the 
Glass-Steagall  Act.  Section  337.4(c) 
pertains  to  affiliations  with  securities 
companies  and  §  337.4(e)  places  lending 
and  other  restrictions  on  the  bank.  The 
final  regulation  also  requires  that  any 
insured  nonmember  bank  that  is  subject 
to  the  phase-out  provision  mutt  inform 
the  FDIC  in  writing  within  thirty  days 
from  the  effective  date  of  the  regulaUon 
that  it  has  a  subsidiary  or  affiliate  that 
conducts  securities  activities.  This 
notice  will  provide  FDIC  with  a 
mechanism  to  monitor  compliance  with 
the  phase-out  requirement. 

The  phase-out  provision  as  adopted 
differs  from  the  proposal  in  one  respect, 
"fhe  final  regulation  more  clearly 
denotes  what  the  FDIC  feels  is  a 
reasonable  time  period  for  a  nonmember 
bank  to  comply  with  certain  provisions 
of  the  regulation.  The  final  regulation  is 
still  fiexible  on  compliance  as  to  those 
provisions,  however,  as  the  bank  may 
request  a  longer  time  period  to  come 
into  compliance. 

The  FDIC  specifically  requested 
comment  addressing  two  issues  with 
respect  to  the  phase-out  provision:  (1)  Is 
immediate  compliance  more  appropriate 
than  a  phase-out  provision  in  view  of 
-FDIC's  stance  that  the  restricted 
activities  may  pose  a  safety  or 
soundness  problem,  and  (2)  if  a  phase- 
out  provision  is  adopted,  should  it  be 
longer  than  two  years  or  shorter.  FDIC 
did  not  receive  any  comments 
addressing  either  point.  We  did  receive 
a  comment  urging  FDIC  to  make  the 
regulation  prospective  only.  i.e.  exempt 
banks  that  became  affiliated  with 
securities  companies  prior  to  the 
effective  date  of  the  regulation  from  the 
requirements  of  S  337.4(c).  FDIC  does 
not  feel  that  an  exemption  is  warranted 
in  view  of  the  agency's  concerns  as 
outlined  in  paragraph  ^8  above. 
Furthermore,  FDIC  does  not  feel  that 
compliance  with  the  regulation  by  such 
banks  will  be  onerops  inasmuch  as  the 
affected  banks  are  given  one  year  to 
comply  with  the  regulation.  To  the 
extent  that  such  banks  have  supplies  of 
stationery  and  other  printed  matter  on 
hand  which  carry  the  same  name  as  the 
bank's  securities  affiliate  (something  in 
contravention  of  §  337.4(c)(v)),  the  banks 


will  not  be  precluded  from  using  the 
existing  supplies.  FDIC  will  expect  the 
bank  to  take  reasonable  steps  toward 
compliance  as  soon  as  possible  and  to 
ultimately  comply  within  one  year 
unless  the  FDIC  otherwise  consents. 

Lastly,  any  insured  nonmember  bank 
that  is  presently  subject  to  an 
outstanding  order  imposing  conditions 
that  are  inconsistent  with  the  final 
regulation,  or  that  has  agreed  to 
conditions  that  are  inconsistent  with  the 
final  regulation,  is  still  subject  thereto 
and  must  file  a  request  with  FDIC's 
Board  of  Directors  that  the  inconsistent 
conditions  be  listed. 

13.  Sections  337.4(f)  and  337.4(g) 

These  sections  of  the  final  regulation 
are  being  adopted  without  change.  They 
serve  to  remind  insured  nonmember 
banks  that  (1)  it  is  not  FDIC's  intent  to 
prohibit  a  bank  subsidiary  from 
conducting  any  securities  activity  that 
the  bank  itself  could  lawfully  conduct 
under  the  Glass-Steagall  Act.  and  (2) 
that  the  regulation  does  not  authorize 
the  bank  to  itself  conduct  any  securities 
activities  that  are  not  lawful  under  the 
Glass-Steagall  Act.  We  wish  to  stress 
that  the  final  regulation  does  not 
authorize  any  insured  nonmember  bank 
to  either  directly,  or  indirectly  through  a 
subsidiary,  conduct  any  securities 
activity.  An  insured  nonmember  bank 
must  derive  that  authority,  if  at  all.  from 
some  other  source,  such  as  state  law. 

14.  Foreign  Banks  and  Insured  Branches 
of  Foreign  Banks 

FDIC  received  during  the  most  recent 
public  comment  period  several 
comments  urging  FDIC  to  exempt 
insured  branches  of  foreign  banks  from 
the  restrictions  of  the  regulation.  One 
comment  urged  that  FDIC  exempt 
domestic  U.S.  bank  subsidiaries  of 
foreign  banks  as  well.  The  comments 
indicated  that,  as  proposed,  the 
regulation  could  have  an  extraterritorial 
effect,  i.e.  it  could  prohibit  U.S.  branches 
or  commercial  bank  subsidiaries  of 
foreign  banks  from  making  loans  to  non- 
U.S.  companies  whose  securities  are 
underwritten  or  distributed  outside  the 
United  States  by  non-U.S.  subsidiaries 
or  affiliates  of  the  parent  foreign  bank. 
The  comments  also  indicated  that 
application  of  the  proposal  to  insured 
branches  of  foreign  banks  would  be 
inconsistent  with  the  International 
Banking  Act  which  grandfathered 
nonbanking  activities  of  foreign  banks 
and  their  affiliates  in  the  United  States. 
That  Act  also  gave  the  Federal  Reserve 
Board  the  authority  to  terminate 
grandfather  status  as  to  any  parUcular 
foreign  bank  after  December  31. 1985  if 
that  agency  determines  such  action  is 


necessary  to  prevent  undue  economic 
concentration,  decreased  competition, 
conflicts  of  interest,  or  unsound  banking 
practices  in  the  United  States.  The 
interposition  of  an  FDIC  regulation  is. 
according  to  these  comments, 
unnecessary. 

After  carefully  weighing  these 
comments,  the  FDIC  has  determined  to 
exempt  foreign  banks  and  insured 
branches  of  foreign  banks  by  defining 
the  term  "insured  nonmember  bank"  for 
the  purposes  of  S  337.4  to  exclude 
foreign  banks  with  insured  branches  in 
the  United  States.  The  final  regulation 
does  not  exclude  domestic  insured 
nonmember  banks  that  are  owned  by 
foreign  banks.  It  should  be  noted, 
however,  that  inasmuch  as  the  final 
regulation  defines  "company"  to  exclude 
a  bank,  the  foreign  bank  parent  of  a 
domestic  bank  does  not  fall  within  the 
definition  of  the  term  "aMiate"  which 
itself  refers  to  a  "company"  that  directly 
or  indirectly  controls  an  insured 
nonmember  bank.  Any  nonbank 
subsidiaries  of  the  parent  foreign  bank 
would  qualify,  however,  as  afiiliates  of 
the  U.S.  bank  subsidiary.  The  final 
regulation  also  provides  that  the  lending 
restriction  contained  in  S  337.4(e)(3) 
does  not  apply  to  extensions  of  credit  to 
non-U.S.  companies  whose  securities 
are  underwitten  or  distributed  outside 
the  United  States  by  an  insured 
nonmember  bank's  non-U.S.  affiliate  or 
affiliates.  The  regulation  has  been 
changed  in  this  manner  in  order  to  avoid 
any  extraterritorial  effect  and  also 
because  equity  securities  of  non-U.S. 
companies  are  not  ranked  by  any 
nationally  recognized  rating  service. 

15.  Federal  Savings  Banks 

FDIC  received  a  comment  from  the 
National  Council  of  Savings  Institutions 
requesting  that  FDIC  expressly  set  forth 
in  the  regulation  that  federally  chartered 
savings  banks  insured  by  FDIC  are  not 
subject  to  the  regulation.  FDIC  has  not 
done  so,  however,  as  it  is  FDIC's  intent 
to  include  such  institutions  within  the 
scope  of  the  regulation.  (The  term 
"insured  nonmember  bank"  has  been 
defined  in  the  final  regulation  so  as  to 
clearly  cover  FDIC  insured  federal 
savings  banks.  (The  securities  activities 
conducted  by  subsidiaries  and  affiliates 
of  federal  savings  banks  can  impact 
bank  safety  and  soundness  and 
ultimately  the  insurance  fund.  As  the 
insurer  of  such  institutions.  FDIC  has  the 
authority  under  section  8(a)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1818(a))  and  the  agency's  general 
rulemaking  authority  to  adopt  rules  and 
regulations  applicable  to  such 
institutions  designed  to  safeguard  the 
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insurance  fund  and  ensure  compliance 
with  the  Class-SteagaU  Act 

IC  PkpOTwoffc  Reductioii  Act 

The  notice  requirements  contained  in 
the  final  regulation  do  not  constitute 
"collections  of  information"  for 
purposes  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.]  and  therefore 
are  not  subject  to  the  Office  of 
Management  and  Budget  ("OMB^ 
clearance  provisions  of  that  Act.  This  is 
because  the  notice  requirements  fall 
within  the  exception  to  the  definition  of 
"information"  set  out  in  S  1320.7(kKl)  of 
OMB  regulations  implementing  the 
"collection  of  information  clearance" 
provisions  of  the  Act  f5  CFR  Part  1320). 
If  is  recognized,  however,  that  the  notice 
requirements  do  place  an  affirmative 
obligation  on  a  bank  to  notify  the  FDtC 
of  its  intended  action,  to  confirm 
whether  or  not  the  subsidiary  was 
acquired  or  established,  and  to  notify 
FDIC  if  the  subsidiary's  activities  are 
expanded.  Any  costs  associated  with 
these  notices  would  appear,  however,  to 
be  minimal.  The  final  regulation  does 
not  specify  the  content  of  the  written 
notices  nor  require  the  bank  to  provide 
any  specific  information.  Inasmuch  as 
the  bank  subsidiary  will  in  all  likelihood 
be  filing  with  the  SEC,  no  additional 
paperwork  burdens  of  any  kind  should 
be  created. 

17.  Regulatory  Flexibility  Analysis 

In  accordance  with  FDlC's  policy 
statement  entitled  "Development  and 
Review  of  FDIC  Rales  and  Regulations" 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.],  the  FDIC  conducted 
an  analysis  of  the  impact  of  the 
proposed  regulation.  The  results  of  that 
analysis,  which  were  published  in  the 
Fedmi  Register  along  with  the  30-day 
proposal,  are  republished  below 
inasmuch  as  FDlC's  conclusions  drawn 
from  the  regulatory  assessment  of  the 
final  regulation  do  not  differ  from  FDlC's 
conclusions  with  respect  to  the  most 
recent  proposaL 

In  general,  participation  by  bank 
subsidiaries  in  the  underwriting  market 
for  new  securities  issues  offers  a 
number  of  potential  benefits.  Bank 
participation  will  likely  lower 
underwriting  costs  for  issuers  in  a 
number  of  markets.  This  competitive 
benefit  should  be  particularly  noticeable 
in  local  and  regional  markets  where  the 
number  of  bidders  for  a  new  issue  is 
generally  tmalL  Additionally,  increased 
activity  in  the  secondary  market  for 
securities  will  increase  the  liquidity  of 
any  new  issue.  This  will  increase  the 
attractiveness  of  new  securities  issues 
to  potential  investors.  The  presence  of 
new  entrants  in  the  underwriting  and 


discount  brokerage  markets  should 
increase  investor  awareness,  provide  for 
greater  customer  convenience  and  lower 
brokerage  costs  to  investors  (both  for 
users  of  discount  brokerage  and  full 
service  brokerage  services)  as  fee  and 
service  competition  increases.  All  of  the 
above  factors  will  tend  to  benefit  the 
U.S.  economy  as  more  money  flows  into 
the  capital  markets. 

The  final  regulation  should  not 
interfere  substantially  with  the 
realization  of  these  potential  benefits. 
Moreover,  it  should  provide  additional 
benefits  in  that  it  reduces  the  potential 
for  confiicfs  of  interest,  helps  to  ensure 
that  banks  are  adequately  insulated 
from  their  subsidiaries,  and  prevents  the 
subsidiaries  firmt  engaging  in  excessive 
risk  taking.  Furthermore,  the  final 
regulation  should  not,  in  any  way,  give 
certain  competitors  unfair  advantage  or 
work  to  the  detriment  of  small  banks. 

There  would  be  an  overall  cost  to  the 
economy  if  the  advent  of  bank  securities 
subsidiaries  could  be  expected  to 
jeopardize  the  viability  of  the  nation's 
banking  institutions.  That  does  not 
appear  to  be  the  case,  however,  and 
certainly  is  not  the  case  when  the 
structure  of  the  final  regulation  is  taken 
into  consideration.  For  example,  the 
regulation  is  structured  so  as  to  insulate 
the  bank  from  the  activities  of  the 
subsidiary  as  well  as  any  financial 
repennissions  generated  by  losses  on 
the  part  of  the  subsidiary.  The  bank  is 
further  insulated  as  it  will  not  be  able  to 
make  purpose  loans,  prop  up  companies 
whose  securities  are  underwritten  by 
the  bank's  subsidiary  of  affiliate,  make 
excessive  loans  to  its  securities 
subsidiary  or  affiliate,  invest  an 
excessive  tunount  of  capital  in  the 
subsidiary,  or  move  poor  issues  into  the 
bank's  trust  department. 

Several  provisions  of  the  final 
regulation  are  designed  to  address  the 
potential  for  conflicts  of  interest.  It 
should  be  pointed  out,  however,  that 
conflicts  of  interest  can  never  be 
entirely  eliminated.  Nor  would  it  be 
desirable  to  attempt  to  do  so  as  the 
costs  associated  with  excessive 
restrictions  and  government  oversight 
would  far  outweigh  the  potential 
benefits  from  any  incremental  reduction 
in  conflicts  of  interest. 

The  final  regulation  should  not  be 
detrimental  to  small  banks.  The  absence 
of  an  investment  cap  in  the  subsidiary 
should  enable  even  relatively  small 
insured  nonmember  banks  to  indirectly 
compete  in  the  securites  market  through 
a  subsidiary.  Moreover,  there  are  no 
restrictions  against  joint  ventures,  i.e. 
more  than  one  bank  or  financial 
institution  can  join  together  to  form  a 


securities  subsidiary.  The  requirements 
that  the  securities  business  of  the 
subsidiary  and  affiliate  be  physically 
separate  and  distinct  in  its  operatkm 
from  the  operation  of  the  bank  and  that 
a  majority  of  the  bank's  officers  and 
directors  not  be  officers  or  directors  oi 
the  subsidiary  of  affiliate,  and  that  no 
officer  of  the  bank  be  an  officer  of  the 
subsidiary  or  aviate  should  not  be  an 
excessive  burden  or  small  banks. 

List  of  Subjects  in  12  CFR  Part  337 

Banks,  banking.  Securities,  State 
nonmember  banks. 

In  consideration  of  the  foregoing,  the 
FEMC  hereby  amends  Part  337  of  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

1.  The  authority  citation  for  Part  337  is 
amended  to  read  as  follows: 

Authority:  Sec.  6,  64  Stat.  876, 12  U.S.C. 
1816:  sea  8(a),  section  2{8(a))  of  the  Act  of 
September  21. 1950  (Pub.  L  Na  797;  64  Stat. 
879),  effective  September  21, 1950,  as 
amended  by  section  204  of  title  II  of  the  Act 
of  October  16, 1966  fPub.  L  No.  89-695:  80 
Stal.  1054),  effective  October  16,  :9e6:  section 
6(c)(14)  of  the  Act  of  September  17. 1978  (Pub. 
L  No.  95-369:  92  Stat.  618).  effective 
September  17, 1978:  and  section  113(g)  of  title 
1  of  the  Act  of  October  15, 1982  (Pub.  L  No. 
97-320;  96  Stat.  1473  and  1474).  effective 
October  15, 1982;  12  U.S.C.  1818(a);  sec.  8(b). 
Section  2[8(b)|  of  the  Act  of  September  21. 
1950  (Pub.  L  No.  797),  as  added  by  section 
202  of  title  II  of  the  Act  of  October  16, 1966 
(Pub.  L.  No.  89-695:  80  Stat.  1046),  as 
amended  by  section  110  of  title  I  of  the  Act  of 
October  28, 1974  (Pub.  L  No.  93-495;  88  Stat. 
1506);  section  11  of  the  Act  of  Septemt>er  17, 
1978  (Pub.  L  No.  95-369;  92  Stat.  624); 
sections  107(a)(l]  and  107(b)  of  title  I  of  the 
Act  of  November  10, 1978  (Pub.  L  No.  95-630; 
92  Stat.  3849  and  3653):  and  sections  404(c). 
425(b),  and  425(c)  of  title  IV  of  the  Act  of 
October  15. 1982  (Pub.  L.  No.  97-320;  96  Stat. 
1512  and  1524);  12  U.S.C.  1818(b);  sec  9,  64 
Stat.  881-882, 12  U.S.C  1819;  sec.  18(i)(2);  92 
Stat  3664, 12  U.S.C.  1828(j)(2).  sec.  422,  96 
Stat.  1489,  (Pub.  L  No.  97-320);  sec  Ilia), 
section  2(11  (a)]  of  the  Act  of  September  21. 
1950  (Pub.  L  No.  797;  64  Stat.  884),  effective 
September  21, 1950,  as  amended  by  section 
301(c)  of  title  HI  of  the  Ad  of  October  18, 1966 
(Pub.  L.  No.  8e-«B5;  80  Stat.  1055).  effective 
October  16. 1968:  section  7(a)(3)  of  title  I  of 
the  Act  of  December  23, 1969  (Pub.  L  No.  91- 
151;  83  Stat.  375)  effective  December  23, 1969: 
sections  101(a)(3)  and  102(a)(3)  of  title  I  of  the 
Act  of  October  28. 1974  (Pub.  L  No.  93-495;  88 
Stat.  1500  and  1502),  effective  November  27, 
1974;  section  1401  (a)  of  title  XTV  of  the  Act  of 
November  10, 1978  (Pub.  L  No.  95-630;  92 
Stat.  3712),  effective  March  10. 1979:  section 
323  of  title  HI  of  the  Act  of  December  21.  1979 
(Pub.  L  No.  •6-153;  93  Stat.  1120):  sectiun  308 
of  title  III  of  the  Act  of  March  31. 1980  (Pub.  L 
No.  96-221;  94  Stat  147),  effective  March  31, 
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1960;  sad  wction  103  of  tUle  I  of  the  Act  of 
December  26. 1981  (Pub.  L  No.  97-110;  95 
Stat.  1514).  effective  December  26, 1981;  sec. 
11(f).  section  2(11(01  of  the  Act  of  September 
21. 1950  (Pub.  L  No.  797;  64  Stat.  885), 
effective  September  n.  1950.  as  amended  t>y 
sectioa  6(c)(2l^  of  the  Act  at  September  17. 
1978  (Pab.  L.  No.  95-369;  92  Slat.  619). 
effective  September  17. 1878. 12  U.&C 
1821(f}. 

2.  Part  337  is  amended  by  adding  new 
§  337.4  to  read  as  follows: 

9  337.4    S«cur«tlM  activttiM  Of  subsidiaries 
of  Insursd  nonm«mt>w  t>anks:  bank 
transactions  with  afTHiatsd  sacurltiM 
companlea. 

(a)  Definitions:  for  the  purposes  of  this 
section, 

(1)  "Affiliate"  shall  mean  any 
company  that  directly  or  indirectly, 
through  one  or  more  hitermediaries, 
controls  or  is  under  common  control 
with  an  insured  nonmember  bank. 

(2)  "Bona  fide  subsidiary"  means  a 
subsidiary  of  an  insured  nonmember 
bank  that  at  a  minimum:  (i)  is 
adequately  capitalized;  (ii)  is  physically 
separate  and  distinct  in  its  operations 
from  the  operation  of  the  bank;*  (iii) 
does  not  share  a  common  name  or  logo 
with  the  bank;'  (iv)  maintains  separate 
accounting  and  other  corporate  records; 
(v)  observes  separate  formahties  such  as 
separate  board  of  directors'  meetings; 
(vi]  maintains  separate  employees  who 
are  compensated  by  the  subsidiary;* 
(vii)  shares  no  common  officers  with  the 
bank;  (viii)  a  majority  of  its  board  of 
directors  is  composed  of  persons  who 
are  neither  directors  nor  officers  of  the 
bank:  and  (ix)  conducts  business 
pursuant  to  independent  policies  and 
procedures  designed  to  inform 
customers  and  prospective  customers  of 
the  subsidiary  that  the  subsidiary  is  a 
separate  organization  from  the  bank  and 
that  investments  recommended,  offered 
or  sold  by  the  subsidiary  are  not  bank 
deposits,  are  not  insured  by  the  FDIC, 
and  are  not  guaranteed  by  the  bank  nor 
are  otherwise  obligations  of  the  bank. 

(3)  "Company"  shall  mean  any 
corporation  (other  than  a  bank),  any 


*  The  subcidiaTy  muat  have  separate  offices  that 
share  no  cosunon  eattaocc  with  the  banli  except 
that  access  to  the  lubsidiary's  and  bank's  offices 
may  be  through  a  common  outer  lobby  or  common 
corridor.  In  all  instances  the  subsidiary's  offices 
must  be  clearly  identified  as  belaogiag  to  the 
subsidiary. 

*  This  requirement  shall  not  prohibit  the 
subsidiary  from  advertising  or  otherwise  disclosing 
its  relationship  to  the  insured  nonmenit>er  bank. 

*  This  requirement  shall  not  t>e  construed  to 
prohibit  tiM  use  t>y  the  subsidiary  of  bank 
employees  to  perform  functions  which  do  not 
directly  involve  customer  contact  such  as 
accounting,  data  processing  and  recordkeeping,  so 
lon^  as  the  bank  aod  the  subsidiary  contract  for 
such  services  on  terms  and  conditions  comparable 
to  those  agreed  to  by  independent  entities. 


partnership,  business  trust  association, 
joint  venture,  pool  syndicate,  or  other 
similar  business  organization. 

(4)  "Control "  shall  mean  the  power  to 
directly  or  indirectly  vote  2S  per  centnmi 
or  more  of  the  votiiig  stock  of  a  bank  or 
company,  the  ability  to  control  in  any 
manner  the  election  of  a  majority  of  a 
bank's  or  company's  directors  or 
trustees,  or  the  ability  to  exercise  a 
controlling  influence  over  the 
management  and  policies  of  a  bank  or 
company. 

(5)  "Extension  of  credit"  shall  mean 
the  makii^  or  renewal  of  any  loan,  a 
draw  upon  a  line  of  credit,  or  an 
extending  of  credit  in  any  marmn 
whatsoever  and  includes,  but  is  not 
limited  to: 

(i)  A  purchase,  whether  or  not  under 
repurchase  agreement,  of  securities, 
other  assets,  or  obligations; 

(ii)  An  advance  by  means  of  an 
overdraft,  cash  item,  or  otherwise; 

(iii)  Issuance  of  a  standby  letter  of 
credit  (or  other  similar  arrangement 
regardless  of  name  or  description); 

(iv)  An  acquisition  by  disctrant, 
purchase,  exchange,  or  otherwise  of  any 
note,  draft,  bill  of  exchange,  or  other 
evidence  of  indebtedness  upon  which  a 
natural  person  or  company  may  be 
liable  as  maker,  drawer,  endorser, 
guarantor,  or  surety; 

(v)  A  discount  of  promissory  notes, 
bills  of  exchange,  conditional  sales 
contracts,  or  similar  paper,  whether  with 
or  without  recourse; 

(vi)  An  increase  of  an  existing 
indebtedness,  but  not  if  the  additional 
funds  are  advanced  by  the  bank  for  its 
own  protection  for  (A)  accrued  interest 
or  (B)  taxes,  insurance,  or  other 
expenses  hicidental  to  the  existing 
indebtedness;  or 

(vii)  Any  other  transaction  as  a  result 
of  which  a  natural  person  or  company 
becomes  obligated  to  pay  money  (or  its 
equivalent]  to  a  bank,  whether  the 
obligation  arises  directly  or  indirectly, 
or  because  of  an  endorsement  on  an 
obligation  or  otherwise,  or  by  any 
means  whatsoever. 

(6)  "Insured  nonmember  bank"  shall 
mean  state  and  federally  chartered 
banks  insured  by  FDIC  that  are  not 
members  of  the  Federal  Reserve  System. 
The  term  shall  not  include  foreign  banks 
with  insured  branches  in  the  United 
States  nor  insured  branches  of  foreign 
banks. 

(7)  "Investment  quality  debt  security" 
shall  mean  a  marketable  obligation  in 
the  form  of  a  bond,  note,  or  debenture 
that  is  rated  in  the  top  four  rating 
categories  by  a  nationally  recognized 
rating  service  or  a  marketable  obligation 
in  the  form  of  a  bond,  note,  or  debenture 


the  investmenfcharacteristics  of  which 
are  equivalent  to  the  investment 
characteristics  of  such  a  top-rated 
obligation. 

(8)  "Investment  qnality  eqwity 
security"  shall  mean  marketable 
commcm  stock  that  is  ranked  or  graded 
in  the  top  four  categories  or  equivalent 
categories  by  a  nationally  recognized 
rating  service,  marketable  preferred 
corporate  stock  that  is  rated  in  the  top 
four  rating  categories  by  a  nationally 
recognized  rating  service,  or  saarketable 
preferred  corporate  stock  that  has 
investment  characteristics  that  are 
equivalent  to  the  investment 
characteristics  of  top  rated  preferred 
corporate  stock. 

(9)  "Subsidiary"  shall  mean  any 
company  controlled  by  an  insured 
nonmember  bank. 

(b)  Investment  in  securitiet 
subsidiaries.  (1)  An  insured  nonmember 
bank  may  not  establish  or  acquire  a 
subsidiary  that  engages  in  the  sale, 
distributioit  or  underwriting  of  stocks, 
bonds,  debentures,  notes  or  other 
securities:  conducts  any  activities  for 
which  the  subsidiary  is  required  to 
register  with  the  Securities  and 
Exchange  Commission  as  a  broker/ 
dealer  acts  as  an  investinent  adviser  to 
any  iirvestment  company;  or  engages  in 
any  other  securities  activity  unless: 

(i)  Except  as  otherwise  provided  by      \ 
§  337.4(b)(2),  the  subsidiary's 
underwritii;^  activities  that  would  not 
be  authorized  to  the  bank  under  section 
16  of  the  Class-Steagall  Act  (12  U.S.C  24 
(Seventh))  as  made  applicable  to 
insured  nonmember  banks  by  section  21 
of  the  Glass-Steagall  Act  (12  U.S.C.  378) 
are  limited  to,  and  thereafter  continue  to 
be  limited  to,  one  or  more  of  the 
following:  (A)  Underwriting  of 
investment  quality  debt  securities;  (B) 
underwriting  of  investment  quality 
equity  securities:  (C)  underwriting  of 
investment  companies  not  more  than  25 
percent  of  whose  investments  consist  of 
investments  other  than  investment 
quahty  debt  securities  and/or 
investment  quaUty  equity  securities;  or 
(D)  underwriting  of  investment 
comp€mie8  not  more  than  25  percent  of 
whose  investments  consist  of 
investments  other  than  obligations  of 
the  United  States  or  United  States 
Government  agencies,  repurchase 
agreements  involving  such  obligations, 
bank  certificates  of  deposit  banker's 
acceptances  and  other  bank  money 
instruments,  short-terra  corporate  debt 
instruments,  and  other  similar 
investments  normally  associated  with  a 
money  market  fund:  and 

(ii)  The  subsidiary  is,  and  thereafter 
continues  to  be,  a  bona  fide  subsidiary  if 
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that  subsidiary  conducts  securities 
activities  not  authorized  to  the  bank 
under  section  16  of  the  Glass-Steagall 
Act  as  made  applicable  to  insured 
nonmember  banks  by  section  21  of  the 
Glass-Steagall  Act. 

(2)  Paragraph  (b}(l}(i)  of  this  section 
notwithstanding,  a  subsidiary  of  an 
insured  nonmember  bank  may  engage  in 
underwriting  activities  other  than  as 
limited  thereby  provided  that  the 
following  conditions  are  met: 

(i)  The  subsidiary  is  a  member  in  good 
standing  of  the  National  Association  of 
Securities  Dealers  ("NASD"); 

(ii)  The  subsidiary  has  been  in 
continuous  operation  for  the  five  year 
period  preceding  notice  to  the  FDIC  as 
required  by  this  part; 

(iii)  No  director,  officer,  general 
partner,  employee,  or  10  percent 
shareholder  of  any  class  of  voting 
securities  of  the  subsidiary  has  been 
convicted  within  five  years  of  the  notice 
required  by  this  part  of  any  felony  or 
misdemeanor  in  connection  with  the 
purchase  or  sale  of  any  security 
involving  the  making  of  a  false  Tiling 
with  the  Securities  and  Exchange 
Commission  or  arising  out  of  the 
conduct  of  the  business  of  an 
underwriter,  broker,  dealer,  municipal 
securities  dealer,  or  investment  adviser; 

(iv)  Neither  the  subsidiary  nor  any  of 
its  directors,  officers,  general  partners, 
employees,  or  10  percent  shareholders  of 
any  class  of  voting  securities  of  the 
subsidiary  is  subject  to  any  state  or 
federal  administrative  order  or  court 
order,  judgment,  or  decree  entered 
within  five  years  of  the  notice  required 
by  this  part  temporarily  or  preliminarily 
enjoining  or  restraining  such  person  or 
the  subsidiary  from  engaging  in,  or 
continuing,  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
any  security  involving  the  making  of  a 
false  filing  with  the  Securities  and 
Exchange  Commission  or  arising  out  of 
the  conduct  of  the  business  of  an 
underwriter,  broker,  dealer,  municipal 
securities  dealer,  or  investment  adviser; 

(v)  None  of  the  subsidiary's  directors, 
officers,  general  partners,  employees,  or 
10  percent  shareholders  of  any  class  of 
voting  securities  of  the  subsidiary  are 
subject  to  an  order  entered  within  five 
years  of  the  notice  required  by  this  part 
of  the  Securities  and  Exchange 
Commission  entered  pursuant  to  section 
15(b)  or  15B(c)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  780, 
780-4)  or  section  203(c)  or  (f)  of  the 
Investment  Advisors  Act  of  1940  (15 
U.S.C.  80b-3(c),  (f)):  and 

(vi)  All  officers  of  the  subsidiary  who 
have  supervisory  responsibility  for 
underwriting  activities  have  at  least  five 


year  experience  in  similar  activities  at 
NASD  member  securities  firms. 

(3)  An  insured  nonmember  bank's 
direct  investment  in  a  securities 
subsidiary  described  in  paragraphs 
(b)(1)  or  (b)(2)  of  this  section  will  not  be 
counted  toward  the  bank's  capital. 

(c)  Affiliation  with  a  securities 
company.  An  insured  nonmember  bank 
is  prohibited  from  becoming  affiliated 
with  any  company  that  directly  engages 
in  the  sale,  distribution,  or  underwriting 
of  stocks,  bonds,  debentures,  notes,  or 
other  securities  unless:  (1)  The  securities 
business  of  the  affiliate  is  physically 
separate  and  distinct  from  the  operation 
of  the  bank;  ^  (2)  the  bank  and  affiliate 
share  no  common  officers;  (3)  a  majority 
of  the  board  of  directors  of  the  bank  is 
composed  of  persons  who  are  neither 
directors  nor  officers  of  the  affiliate;  (4) 
any  employee  of  the  affiliate  who  is  also 
an  employee  of  the  bank  does  not 
conduct  any  securities  activities  on 
behalf  of  the  affiliate  on  the  premises  of 
the  bank  that  involve  customer  contact; 
(5)  the  bank  and  affiliate  do  not  share  a 
common  name  or  logo;*  and  (6)  the 
affiliate  conducts  business  pursuant  to 
independent  policies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  affiliate 
that  the  affiliate  is  a  separate 
organization  from  the  bank  and  that 
investments  recommended,  offered  or 
sold  by  the  affiliate  are  not  bank 
deposits,  are  not  insured  by  the  FDIC, 
and  are  not  guaranteed  by  the  bank  nor 
are  otherwise  obligations  of  the  bank." 

(d)  Filing  of  notice.  Every  insured 
nonmember  bank  that  intends  to  acquire 
or  establish  a  subsidiary  that  (1) 
engages  in  the  sale,  distribution,  or 
underwriting  of  stocks,  bonds, 
debentures,  notes,  or  other  securities;  (2) 
acts  as  an  investment  adviser  to  any 
investment  company;  (3)  conducts  any 
activity  for  which  the  subsidiary  is 
required  to  register  with  the  Securities 
and  Exchange  Commission  as  a  broker/ 
dealer:  or  (4)  engages  in  any  other 
securities  activity,  shall  notify  the 
regional  director  of  the  FDIC  region  in 
which  the  bank  is  located  of  such  intent. 
Notice  shall  be  in  writing  and  must  be 
received  in  the  regional  office  at  least  60 
days  prior  to  consummation  of  the 


^  The  affiliate  must  have  separate  offices  that 
share  no  common  entrance  with  the  bank  except 
that  access  to  the  affiliate's  and  bank's  offices  may 
be  through  a  common  outer  lobby  or  common 
corridor.  In  all  instances  the  affiliate's  offices  must 
be  clearly  identiHed  as  belonging  to  the  affiliate. 

*  This  requirement  shall  not  prohibit  the  bank 
from  advertising  or  otherwise  disclosing  its 
relationship  to  the  afniiate. 

•  This  requirement  shall  not  be  construed  to 
prohibit  the  afflliate  from  brokering  deposits  to  the 
extent  and  in  the  manner  as  otherwise  permitted  by 
statute  and  regulation. 


acquisition  or  commencement  of  the 
operation  of  the  subsidiary,  whichever  is 
earlier.  The  bank  shall  also  notify  the 
regional  office  in  writing  within  10  days 
after  the  consummation  of  the 
acquisition  or  commencement  of  the 
operation  of  the  subsidiary,  whichever  is 
earlier.  The  60-day  notice  requirement 
may  be  waived  in  FDlC's  discretion 
where  such  notice  is  impracticable  such 
as  in  the  case  of  a  purchase  and 
assumption  transaction  or  an  emergency 
merger.  Where  the  above  notices  pertain 
solely  to  the  transfer  of  securities 
activities  previously  performed  by  the 
bank  to  the  subsidiary,  an  additional 
written  notice  must  be  filed  with  the 
regional  office  if  the  subsidiary 
commences  any  securities  activity 
covered  by  §337.4  (b)(l)(i)  or  (b)(2)  of 
this  part.  This  notice  must  be  received  in 
the  regional  office  within  thirty  days 
after  the  subsidiary  commences  the  new 
activity.  If  the  60-day  advance  notice 
and  10-day  follow-up  notice  pertain  to 
the  establishment  or  acquisition  of  a 
subsidiary  that  engages  in  underwriting 
activities  as  limited  by  §  337.4(b)(l)(i). 
an  additional  written  notice  must  be 
filed  with  the  regional  office  if  the 
subsidiary  commences  underwriting 
activities  as  permitted  by  $  337.4(b)(2)  of 
this  part.  This  notice  must  be  received  in 
the  regional  office  within  thirty  days 
after  the  subsidiary  commences  the  new 
activity. 

(e)  Restrictions.  An  insured 
nonmember  bank  which  has  a 
subsidiary  or  affiliate  that  engages  in 
the  sale,  distribution,  or  underwriting  of 
stocks,  bonds,  debentures,  notes,  or 
other  securities,  or  acts  as  an 
investment  adviser  to  any  investment 
company  shall  not: 

(1)  Purchase  in  its  discretion  as 
fiduciary,  co-fiduciary,  or  managing 
agent  any  security  currently  distributed, 
currently  underwritten,  or  issued  by 
such  subsidiary  or  affiliate  or  purchase 
as  fiduciary,  co-fiduciary,  or  managing 
agent  any  security  currently  issued  by 
an  investment  company  advised  by  such 
subsidiary  or  affiliate,  unless  (i)  the 
purchase.is  expressly  authorized  by  the 
trust  instrument,  court  order,  or  local 
law.  or  specific  authority  for  the 
purchase  is  obtained  from  all  interested 
parties  after  full  disclosure,  (ii)  the 
purchase,  although  not  expressly 
authorized  under  paragraph  (e)(l)(i)  of 
this  section,  is  otherwise  consistent  with 
the  insured  nonmember  bank's  fiduciary 
obligation,  or  (iii)  the  purchase  is 
permissible  under  applicable  federal 
and/or  state  statute  or  regulation; 

(2)  Transact  business  through  its  trust 
department  with  such  subsidiary  or 
affiliate  unless  the  transactions  are  at 
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least  comparable  to  transactions  with 
an  unaffiliated  securities  corapany  or  a 
securities  company  that  is  not  a 
subsidiary  of  the  bank; 

(3)  Extend  credit  or  make  any  loan 
directly  or  indirectly  to  any  company 
the  stocks,  bonds,  debentures,  notes  or 
other  securities  of  which  are  currently 
underwritten  or  distributed  by  such 
subsidiary  or  affiliate  of  the  bank  unless 
the  company's  stocks,  bonds, 
debentiCTes.  notes  or  other  securities 
that  are  underwritten  or  distributed  (i) 
qualify  as  investment  quality  debt 
securities,  or  (ii)  qualify  as  investment 
quality  equity  securities;"* 

(4)  Extend  credit  or  make  any  loan 
directly  or  indirectly  to  any  investment 
company  whose  shares  are  currently 
underwritten  or  distributed  by  such 
subsidiary  or  affiliate  of  the  bank; 

(5)  Extend  credit  or  make  any  loan 
where  the  purpose  of  the  extension  of 
credit  or  loan  is  to  acquire  (i)  any  stock, 
bond,  debenture,  note,  or  other  security 
currently  underwritten  or  distributed  by 
such  subsidiary  or  affiliate;  (ii)  any 
security  currently  issued  by  an 
investment  company  advised  by  such 
subsidiary  or  affiliate;  or  (iii)  any  stock, 
bond,  debenture,  note,  or  other  security 
issued  by  such  subsidiary  or  affiliate, 
except  that  a  bank  may  extend  credit  or 
make  a  loan  to  employees  of  the 
subsidiary  or  affiliate  for  the  purpose  of 
acquiring  securities  of  such  subsidiary 
or  affiliate  through  an  employee  stock 
bonus  or  stock  purchase  plan  adopted 
by  the  board  of  directors  or  board 
trustees  of  the  subsidiary  or  affiliate;  " 

(6)  Make  any  loan  or  extension  of 
credit  to  a  subsidiary  or  affiliate  of  the 
bank  that  (i)  distributes  or  underwrites 
stocks,  bonds,  debentures,  notes,  or 
other  securities,  or  (ii)  advises  any 
investment  company,  if  such  loans  or 
extensions  of  credit  would  be  in  excess 
of  the  limit  as  to  amount,  and  not  in 
accordance  with  the  restrictions 
imposed  on  "covered  transactions"  by 
section  23A  of  the  Federal  Reserve  Act 
(12  U.S.C.  371c)  and  that  are  not  within 
any  exemptions  established  thereby; 

(7)  Make  any  loan  or  extension  of 
credit  to  any  investment  company  for 


'"'  This  restriction  shall  not  be  constnicd  to 
prohibit  the  bank  from  honoring  a  loan  commitment 
or  revolving  loan  agreement  or  funding  a  Une  of 
credit  where  the  loan  commitment  revolving  loan 
agreement,  or  line  of  credit  was  entered  into  prior  in 
lime  to  the  underwriting  or  distribution.  This 
restriction  does  not  apply  to  any  extension  of  credit 
to  a  non-U. S.  company  whose  securities  are 
underwritten  or  distributed  outside  the  United 
States  by  a  non-U.S.  affiliate  of  an  insured 
nonmember  bank. 

"  In  complying  with  (  337.4(e)(S)  of  this  Part,  the 
bank  shall  be  entitled  to  rely  in  good  faith  on  the 
customer's  statemeBt  as  to  the  purpose  of  the 
extension  of  credit  or  loan. 


which  the  bank's  subsidiary  or  affiUate 
acts  as  an  investment  adviser  if  the  loan 
or  extension  of  credit  would  be  in 
excess  of  the  limit  as  to  amount,  and  not 
in  accordance  with  the  restrictions 
imposed  on  "covered  transactions"  by 
section  23A  of  the  Federal  Reserved  Act 
and  that  are  not  within  any  exemptions 
established  thereby;  and 

(8)  Directly  or  indirectly  condition  any 
loan  or  extension  of  credit  to  any 
company  on  the  requirement  that  the 
company  contract  with,  or  agree  to 
contract  with,  the  bank's  subsidiary  or 
affiliate  to  underwrite  or  distribute  the 
company's  securities  or  directly  or 
indirectly  condition  any  loan  or 
extension  of  credit  to  any  person  on  the 
requirement  that  that  person  purchase 
any  security  currently  underwritten  or 
distributed  by  the  bank's  subsidiary  or 
affiliate.'* 

(f)  Nothing  in  this  section  prohibits  an 
insured  nonmember  bank  from 
establishing  or  acquiring  a  subsidiary 
that  sells,  distributes,  or  underwrites 
stocks,  bonds,  debentures,  notes,  or 
other  securities  or  engages  in  any  other 
securities  activity  if  those  activities 
would  be  permitted  to  an  insured 
nonmember  bank  by  sections  16  and  21 
of  the  Glass-Steagall  Act  (12  U.S.C.  24 
(Seventh)  and  378). 

(g)  Nothing  in  this  section  authorizes 
an  insured  nonmember  bank  to  directly 
engage  in  any  securities  activity  not 
authorized  to  it  under  sections  16  and  21 
of  the  Glass-Steagall  Act  (12  U.S.C.  24 
(Seventh)  and  378). 

(h)  An  insured  nonmember  bank  that 
prior  to  [insert  effective  date  of 
regulation]  became  affiliated  with  a 
securities  company  or  prior  to  that  date 
established  or  acquired  a  subsidiary 
that  engages  in  securities  activities, 
shall  have  two  years  from  December  28. 
1984  to  bring  itself  into  compliance  with 
§  337.4  of  this  Part,  except  that,  such 
bank  must  comply  with  paragraphs 
337.4(b)(l)(ii).  337.4(c)  and  337.4(e)  as 
soon  as  practicable  (but  not  more  than 
one  year  from  [insert  effective  date  of 
regulation]  without  the  FDlC's  consent) 
and  must  inform  the  regional  director  of 
the  FDIC  region  in  which  the  bank  is 
located  not  later  than  30  days  after 
December  28, 1984  that  the  bank  is 
affiliated  with  a  company  that  engages 
in  securities  activities  or  has  a 
subsidiary  that  engages  in  securities 
activities. 


"An  insured  nonmember  bank  in  complying  with 
the  requiremenU  of  H  337.4  (e)(1).  (e)(3).  and  (e)(4) 
of  this  part  concerning  "current"  underwritings  and 
distributions  may  rely  upon  the  affiliate's  or 
subsidiary's  statement  that  the  underwnUng  or 
distribution  of  any  particular  security  ha« 
terminated. 


By  Order  of  the  Board  of  Direclon,  19(k 
day  of  November  19B4. 
Federal  Deposit  Insurance  Corporatioii. 
Heyle  L.  Robinson, 
Executive  Secretary. 

(Fit  Doc.  S4-31144  Filed  11-Z7-M:  •:«$  ua| 
■LLlNaCOH  ■714-9t-ll 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  ParU  S23  and  52S 

(No.  84-658] 

Flood  Disaster  Protection, 
Nondfscrlminatfon  Requirements; 
Technical  Amendments 

Dated:  November  16, 19M. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rale. 

SUMMAHV:  The  Board  has  adopted 
amendments  to  its  final  regulations 
regarding  flood  disaster  protection  and 
nondiscrimination  requirements  in  order 
to  implement  the  Board's  authority 
granted  by  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982  to 
regulate  Federal  savings  banks  insured 
by  the  Federal  Deposit  Insurance 
Corporation  with  respect  to  these 
matters. 

EFFECnvE  date:  November  28. 1984. 
FOR  FURTNER  INFORMATION  CONTACT: 
Sandra  L.  Richardson.  Attorney.  (202)- 
377-6455).  Regulations  and  Legislation 
Division,  Office  of  General  Counsel. 
Federal  Home  Loan  Bank  Board,  1700  G 
Street.  N.W..  Washington,  D.C.  20552. 

SUPPLEMENTARY  INFORMATION:  On 

December  8, 1982,  by  Board  Resolution 
No.  82-791,  the  Board  adopted 
amendments  to  its  regulations 
implementing  the  Board's  authority  to 
regulate  Federal  savings  banks  insured 
by  the  Federal  Deposit  Insurance 
Corporation  ("FDIC")  granted  by  the 
Garn-St  Germain  Depository  Institutions 
Act  of  1982  ( "DIA")  (Pub.  L.  97-320;  96 
Stat.  1469  (1982)).  The  DIA  amended 
Section  5  of  the  Home  Owners'  Loan  Act 
of  1933  (12  U.S.C.  1464  (1984)),  granting 
additional  powers  to  federal 
associations  and  enabling  the  Board  to 
authorize  the  conversion  of  a  state- 
chartered  savings  bank  insured  by  the 
FDIC  into  a  federal  savings  bank 
without  requiring  that  it  surrender  its 
FDIC  insurance  in  favor  of  insurance  of 
accounts  from  the  Federal  Savings  and 
Loan  Insurance  Corporation  ("FSUC). 
Because  the  DIA  provided,  for  the  first 
time,  for  Board  regulation  of  FDIC- 
insured  federal  savings  banks  (see  12 
»  U.S.C.  1464(o)(l)  (West  Supp.  1964)),  it 
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was  necessary  to  make  a  large  number 
of  technical  and  conforming 
amendments  to  prior  regulations  to 
permit  these  institutions  to  fit  rationally 
into  the  regulatory  scheme.  47  FR  50985 
(December  22, 1982).  Such  amendments 
wei^  required  in  large  degree  due  to  the 
prior  description  of  "insured 
institutions"  as  institutions  the  accounts 
of  which  are  insured  by  the  FSLIC. 

These  earlier  revisions  inadvertently 
omitted  conforming  changes  to  the 
language  of  the  Flood  Disaster 
Protection  regulations  (12  CFR  523.29} 
and  the  Nondiscrimination 
Requirements  regulations  (12  CFR  Part 
528)  to  reflect  the  addition  of  FDIC- 
insured  federal  savings  banks  to  the 
Board's  regulatees.  Thus.  12  CFR 
523.29(a)  currently  provides  that 
requirements  set  forth  in  5  523.29  with 
respect  to  flood  disaster  protection  "do 
not  apply  to  a  member  whose  accounts 
are  insured  by  the  Federal  Deposit 
Insurance  Corporation."  Similarly.  12 
CFR  528.1  currently  excludes  "savings 
bank(s)  whose  deposits  are  insured  by 
the  Federal  Deposit  Insurance 
Corporation"  from  the  definition  of 
"member  institutions,"  to  which  the 
nondiscrimination  requirements  set 
forth  in  Part  528  are  applicable.  By  its 
action  today,  the  Board  amends  sections 
523.29(a)  and  528.1  to  remove  this 
inconsistency  and  to  clarify  that  it  is  the 
Board's  intent  to  regulate  all  operations 
of  FDIC-insured  federal  savings  banks 
as  authorized  by  the  DIA. 

The  Board  has  determined  that 
observance  of  the  notice  and  public 
procedure  requirements  of  5  U.S.C. 
552(b)  (1982)  and  12  CFR  508.11  and  the 
delay  of  effective  date  provided 
pursuant  to  5  U.S.C.  552(d)  (1982)  and  12 
CFR  508.14  are  unnecessary  and 
contrary  to  the  public  interest  due  to  the 
minor,  conforming  nature  of  these 
amendments. 

List  of  Subjects  in  12  CFR  Parts  523  and 
528 

Federal  home  loan  banks:  Fair 
housing.  Flood  insurance.  Civil  rights. 

SUBCHAPTER  B-FEDERAL  HOME  LOAN 
BANK  SYSTEM 

Accordingly,  the  Board  hereby 
amends  Parts  523  and  528  of  Subchapter 
B.  Chapter  V.  Title  12  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

PART  523— MEMBERS  OF  BANKS 

§528,29    [Anwnded] 

1.  Amend  §  523.29(a)  by  inserting 
"which  is  not  Board-chartered  and" 
between  the  words  "member"  and 
"whose"  in  the  second  sentence  thereof. 


PART  528— NONDISCRIMINATION 
REQUIREMENTS 

§  S28.1    [Amended) 

2.  Amend  §  528.1(b)(1)  by  inserting 
"state-chartered"  between  the  words 
"A"  and  "savings"  in  that  paragraph. 

(Sec.  5.  «  Stat.  132.  as  amended  (12  U.S.C. 
1464):  sec.  202(b).  87  Stat.  982.  as  amended  (42 
U.S.C.  1406(b)):  sec.  503.  88  Stat.  1521.  as 
amended  (15  U.S.C.  1681.  ie91a):  Reorg.  Plan 
No.  3  of  1947: 12  FR  4981.  3  CFR  1943-48 
Comp..  p.  1071) 

By:  the  Federal  Home  Loan  Bank  Board. 
lohn  F.  Ghizioni, 

Assistant  Secretary. 

(FR  Due.  M-31ia5  Filed  n-Z7-M.  &4S  am) 
BHXINQ  COOe  (TM-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  84-ACE-07] 

Alteration  of  Control  Zone;  Cape 
Girardeau,  MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  Federal 
action  is  to  alter  the  control  zone  at 
Cape  Girardeau,  Missouri,  to  extend  the 
zone's  area  southwest  of  the  Cape 
Girardeau  Municipal  Airport  from  6.5 
statute  miles  to  8.5  statute  miles.  The 
intended  effect  of  this  action  is  to 
provide  the  subject  airport  with 
additional  instrument  approach 
capability. 

dates:  Effective  date  February  14, 1985. 
Comments  must  be  received  on  or 
before  December  29, 1984. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration.  Manager.  Operations, 
Procedures  and  Airspace  Branch,  Air 
Traffic  Division.  ACE-540,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Regional  Counsel, 
Central  Region,  Federal  Aviation 
Administration,  Room  1558.  601  East 
12th  Street.  Kansas  City,  Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager, 
Operations,  Procedures  and  Airspace 
Branch,  Air  Traffic  Division. 
FOR  FURTHER  INFORMATION  CONTACT 
Dwaine  E.  Hiland.  Airspace  Specialist, 
Operations,  Procedures  and  Airspace 
Branch.  Air  Traffic  Division.  ACE-540. 
FAA.  Central  Region,  601  East  12th 


Street.  Kansas  City,  Missouri  64106. 
Telephone  (818)  374-3408. 
SUPPLEMENTARY  INFORMATION:  To 
enhance  airport. usage  additional 
instrument  approach  capability  to  the 
Cape  Girardeau  Municipal  Airport.  Cape 
Girardeau,  Missouri,  is  being 
established.  The  establishment  of  a  new 
instrument  approach  procedure  entails 
alteration  of  the  control  zone  at  Cape 
Girardeau,  Missouri,  to  extend  the 
control  zone  area  southwest  of  the 
Airport  from  6.5  statute  miles  to  8.5 
statute  miles.  On  pages  19829  and  19830 
of  the  Federal  Register  dated  May  10. 
1984,  the  FAA  published  a  Notice  of 
Proposed  Rulemaking  which 
inadvertently  identified  the  alteration  as 
a  transition  area  rather  than  a  control 
zone.  However,  the  proposal  correctly 
set  forth  the  legal  description  of  the 
control  zone  to  be  altered.  Interested 
persons  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposals  to  the  FAA.  No  comments 
were  received  as  a  result  thereof. 
Although  this  action  will  increase  the 
size  of  the  control  zone  and  is  in  the 
form  of  a  final  rule,  it  will  not  be 
preceded  by  an  amended  notice  and 
public  procedure  because:  (1)  This  is 
primarily  a  redescription  of  the  existing 
control  zone  to  accommodate  a  new 
approach  to  the  Cape  Girardeau 
Municipal  Airport:  (2)  the  notice  to  alter 
the  airspace  correctly  set  forth  the  legal 
description  of  the  proposed  control  zone 
to  be  altered  and  (3)  it  is  in  the  public 
interest  to  assure  that  the  effectivity  of 
this  regulation  coincides  with  the 
publication  date  for  the  instrument 
approach  procedure  pertaining  to  this 
alteration.  However,  interested  persons 
are  being  given  the  opportunity  to 
comment  on  the  final  rule.  When  the 
comment  period  ends  the  FAA  will  use 
the  comments  submitted,  together  with 
any  other  available  information,  to 
review  the  regulation.  If  this  review 
indicates  changes  to  the  rule  are 
appropriate,  the  agency  will  initiate 
rulemaking  proceedings  to  amend  it. 
Comments  that  include  facts  supporting 
the  views  and  suggestions  expressed 
will  be  of  the  most  help  in  evaluating  the 
appropriateness  of  the  rule. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
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regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subject  in  14  CFR  Part  71   . 

Aviation  safety.  Control  zones. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  S  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended  by  altering  the 
following  control  zone: 

Cap«  Girardeau.  Missouri 

Within  a  5-mile  radius  of  the  Cape 
Girardeau,  Missouri,  Municipal  Airport 
(latitude  37'13'30'  N.  longitude  89'34'10'  W), 
within  ZVt  miles  each  side  of  the  Cape 
Girardeau  VOR  194*  radial  extending  from 
the  5-mile  radius  to  6Vt  miles  south  of  the 
VOR:  within  3  miles  each  side  of  the  Cape 
Girardeau  VOR  044'  radial  extending  from 
the  5-mile  radius  to  BVt  miles  northeast  of  the 
VOR:  and  within  3  miles  each  side  of  the 
Cape  Girardeau  VOR  279'  radial  extending 
from  5-mile  radius  to  8.5  miles  west  of  the 
VOR. 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  atnd  1354(a));  49 
U.S.C.  106(g)  (Revised,  Pub.  |.  97-449,  January 
12, 1983):  and  Sec.  11.69  of  th^iveideral 
Aviation  Regulations  (14  CFR  ll.S^ 

This  amendment  becomes  effective^MOl 
G.m.t.  February  14, 1985.  \ 

Issued  in  Kansas  City.  Missouri,  on  / 
November  14, 1984.  \ 

|ohn  E.  Shaw. 
Acting  Director.  Central  Region. 

|FR  Doc.  M-310e9  Filed  11-27-M;  8:45  (ml 
BILUNQ  coot  4«10-19-« 


14  CFR  Part  71 

[Airspace  Docket  No.  84-ASW-39] 

Alteration  of  Transition  Area:  Refugio, 
TX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  will  alter 
the  transition  area  at  Refugio,  TX.  The 
intended  effect  of  the  amendment  is  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  standard  instrument 
approach  procedure  (SIAP)  to  the 
Mellon  Ranch  Airport.  This  amendment 
is  necessary  since  the  nondirectional 
radio  beacon  (NDB)  SIAP  is  being 
revised  to  approach  the  airport  in  a 
different  direction  than  the  current 
procedure,  thereby  requiring 


realignment  of  the  designated  700-foot 
transition  area. 

EFFECTIVE  DATE:  0901  G.M.T..  February 
14. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  L.  Stephenson.  Airspace  and 
Procedures  Branch  (ASW-535).  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689.  Fort  Worth.  TX  76101, 
telephone  (817)  877-2463. 

SUPPLEMENTARY  INFORMATION: 
History 

On  September  11. 1984.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  Refugio,  TX. 
transition  area  (49  FR  35653). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  alter 
the  transition  area  of  Refugio,  TX,  as 
proposed  in  the  notice. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Control  zones.  Transition  areas. 
Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  §  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended  as  follows: 


Refugio,  TX    (Revised] 

That  airspace  extending  upwards  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Mellon  Ranch  Airport  (latitude 
28'16'50"  N.,  longitude  97'12'40"  W.).  and  ' 
within  3  miles  each  side  of  the  345'  and  145* 
bearing  on  the  Mellon  Ranch  NDB  (latitude 
28*16'41"  N.,  longitude  97*12'3r  W.) 
extending  from  the  5-mile  radius  area  to  8.5 
miles  north  and  south  of  the  NDB. 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)):  (49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449.  (anuary 
12, 1983)):  and  14  CFR  11.69) 

Issued  in  Fort  Worth,  TX,  on  November  13, 
1984. 

F.E.  Whitfield. 

Acting  Director,  Southwest  Region. 

IFF  Doc  S4-3iaB2  Filed  11-27-84:  fc45  «in| 
BIU'NO  COK  4t10-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parte  35  and  301 

[Docket  No.  RM84-16-003] 

Methodology  for  Sales  of  Electric 
Power  to  Bonneville  Power 
Administration 

Issued:  November  21, 1984. 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE.  ' 

action:  Order  granting  reheanng  for 
purpose  of  further  consideration. 

summary:  On  October  1. 1984.  the 
Federal  Energy  Regulatory  Commission 
(Commission)  issued  a  final  rule,  49  FR 
39293  (October  5. 1984)  approving  the 
Bonneville  Power  Administration's  new 
methodology  for  determining  the 
"average  system  cost"  of  a  utility's 
resources  for  purposes  of  the  power 
exchange  program  in  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act.  On  October  30. 1984. 
the  Commission  received  a  petition  for 
rehearing.  By  this  order,  the  Commission 
grants  rehearing  for  the  purpose  of 
further  consideration  of  this  petition. 

EFFECTIVE  DATE:  This  order  is  effective 

November  21, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Jan  Macpherson,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  D.C.  20426.  (202)  357- 
8033. 

SUPPLEMENTARY  INFORMATION:  On 

October  1. 1984.  the  Federal  Energy 
Regulatory  Commission  issued  a  final 
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rule  '  approving  the  Bonneville  Power 
Administration's  (BPA's)  new 
methodology  for  determining  the 
"average  system  cost"  (ASC)  of  a 
utility's  resources  under  the  Northwest 
Power  Act  (NPA).» 

On  October  30. 1984,  the  Commission 
received  a  petition  for  rehearing  from  a 
number  of  utihties  and  State  public 
utility  commissions.  The  petitioners  also 
requested  that  the  rule  be  stayed 
pending  a  final  Commission  decision  on 
their  petition.  To  have  sufficient  time  to 
consider  the  issues  raised  in  this 
petition,  the  Commission  grants 
rehearing  of  its  final  rule  solely  for  the 
purpose  of  further  consideration.  Since 
the  petitioners  have  presented  no 
grounds  for  a  stay,  the  stay  is  denied. 

This  order  is  effective  on  the  date  of 
issuance.  This  action  does  not  constitute 
a  grant  or  denial  of  the  petition  on  its 
merits. 

By  the  Commission. 
Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc.  M-3118B  Filed  11-27-M:  1:45  ami 
aiLLMG  CODE  6717-01<ll 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Parts  209, 210,  211.  212,  220. 
222,  and  250 

Railroad  Retirement  Annuities 

agency:  Railroad  Retirement  Board. 
ACTtON:  Final  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  hereby  amends  its 
regulations  concerning  the  reporting 
requirements  for  railroad  employers,  the 
creditability  of  compensation,  the 
creditability  of  service,  and  the 
creditability  of  military  service. 
Regulations  concerning  these  subjects 
are  contained  in  several  sections  of  the 
Board's  regulations,  and  this  action  will 
reorganize  the  rules  concerning  these 
subjects  in  a  manner  that  should  make 
them  easier  to  use  and  understand.  In 
addition,  these  rules  contain  provisions 
implementing  amendments  to  the 
Railroad  Retirement  Act. 
EFFECTIVE  DATE:  November  28. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Elling,  Chief  of  Coverage, 
Procedures  and  Administration.  844 
Rush  Street,  Chicago,  Illinois  60611,  (312) 
751-4876  (FTS  387-4876). 
SUPn^MENTARY  INFORMATION:  On 
September  27, 1984,  the  Board  published 


■  49  FR  39293  (Oct.  5.  igB4). 
'Pacific  Northwest  Electric  Power  Planning  and 
CoBMTvation  Act  16  U.S.C.  IO»-63eh  (19S2). 


Parts  209,  210,  211.  and  212,  as  a 
proposed  rule  and  invited  comments  for 
30  days  ending  October  29. 1984  (49  FR 
38143-38150).  The  Board  received  no 
comments  on  the  proposed  rule. 

Some  typographical  errors  appeared 
in  the  proposed  rule  document,  but  since 
they  did  not  affect  the  intended  meaning 
of  the  regulation,  publication  of  a 
correction  document  was  considered 
unnecessary.  To  avoid  the  possibility  of 
the  errors  appearing  in  the  final  rule 
document  and  in  the  April  1. 1985 
revision  of  Title  20  of  the  Code  of 
Federal  Regulations,  they  are  identified 
below  in  this  preamble.  In  addition,  a 
number  of  minor  amendments  were 
made  to  clarify  language  or  to  otherwise 
improve  the  readability  of  the  document. 
The  amendments  to  the  proposed  rule 
document  printed  on  September  27, 
1984,  are  listed  as  follows: 

1.  On  page  38143,  column  3,  table  of 
contents  for  Part  209,  in  the  title  for 

§  209.10  the  word  "representative" 
should  be  "representatives'  ". 

2.  On  page  38144,  column  2,  §  209.6(a). 
line  11,  the  word  "and"  is  added  to 
clarify  the  language.  That  line  should 
read  "Compensation  and  Certification 
and  mailed". 

3.  On  page  38144,  column  3,  §  209.9. 
line  11  is  amended  to  properly  identify 
the  section  with  which  compliance  is 
required.  The  line  should  read  "in 

§  209.6(a)  and  shall  be  ". 

4.  On  page  38144.  column  3.  S  209.10. 
line  10,  a  comma  is  added  after  the  word 
"Certification"  to  clarify  the  language. 
The  line  should  read  "Certification, 
status  as  an  employee". 

5.  On  page  38145.  column  1. 

§  209.11(b).  line  10,  the  word  "and"  is 
added  to  clarify  the  language.  That  line 
should  read  "magnetic  tape  or 
punchcards  only.  and". 

6.  On  page  38145  column  2.  §  210.1. 
last  line,  "the"  should  be  "that". 

7.  On  page  38145  column  2.  §  210.3, 
line  11.  'Title  VI"  should  be  'Title  VII". 

8.  On  page  38145,  colunm  3.  §  210.5(b), 
line  6,  the  words  "first  credited"  are 
transposed  to  clarify  the  language.  That 
line  should  read  "after  December  31, 
1936,  is  credited  first;". 

9.  On  page  38146,  column  3.  S  211.2. 
section  title,  "compenstion."  should  be 
"compensation.". 

10.  On  page  38147.  column  1. 
§  211.2(c)(3).  line  2.  the  word 
"individual"  is  redundant  and  has  been 
removed  to  simpHfy  the  language.  That 
line  should  read  "by  a  nonresident  alien 
for  the". 

11.  On  page  38147.  column  2, 

i  211.3(a)(1).  line  1.  "crrtain"  should  be 
"certain". 

12.  On  page  38148,  column  1.  {  211.9. 
line  1.  "aUbwance"  should  be 


"allowances".  That  line  should  read 
"Dismissal  allowances  paid  to  an". 

13.  On  page  38148.  column  3, 

§  211.14(b).  line  16.  "retiremenet"  should 
be  "retirement". 

14.  On  page  38149,  column  1,  §  212.1. 
line  6.  "services"  should  be  "service". 

15.  On  page  38149.  column  3,  item  8 
(Part  222),  line  4,  "Service"  should  be 
"Compensation".  That  line  should  read 
"Railroad  Compensation;  therefore.  Part 
222  is". 

16.  On  page  38150.  in  the  Derivation 
Table  below  the  first  "Note. — ".  in  the 
reference  to  Section  250.3(b).  the  last 
line  of  that  entry  reads  "ered  in 

§  290.6(b)."  That  line  should  read  "ered 
in  §  209.6(b). " 

17.  On  page  38150.  in  the  Derivation 
Table,  last  column,  in  the  reference  to 
§  222.2(b),  "Renumeration"  should  be 
"Remuneration". 

18.  On  page  38150  in  the  Derivation 
Table,  last  column,  in  the  reference  to 
§  222.3.  "222.3  Employee  representa-" 
should  read  "222.3(c)  Employee 
representa-". 

19.  On  page  38150  in  the  Derivation 
Table,  last  column,  in  the  reference  to 

§  222.2(b)(2),  "Renumeration"  should  be 
"Remuneration". 

20.  On  page  38150  in  the  Derivation 
Table,  last  column,  the  references  for 
S  209.4  were  not  clear  in  our  proposed 
rule  document  submission.  Section  209.4 
reads: 

"209.4{aJ  Crediting  of  military  service. 

(b)  Covered  by  BRC  in  revised  Part 
226. 

(c)." 
That  portion  should  read: 

"209.4(a)  Crediting  of  military  service. 

(b)  Covered  by  BRC  in  revised  Part 
226. 

(c)  Covered  by  BRC  in  revised  Part 
226." 

Benefits  under  the  Railroad 
Retirement  Act  are  computed,  in  part, 
based  on  an  individual's  creditable 
railroad  service  and  compensation  and 
the  Board  is  authorized  by  the  Act  to 
require  railroad  employers  to  furnish 
compensation  and  service  records  for 
their  employees.  The  Board  previously 
had  regulations  with  respect  to  the 
information  to  be  provided  by 
employers  which  were  found  in  Part  250 
of  the  Board's  regulations.  In  addition, 
the  Board  has  issued  Instructions  to 
Employers  which  provide  more  detail 
concerning  the  reporting  requirements. 
The  regulation  on  employer  reports  is 
moved  to  Part  209  of  the  regulations, 
incorporates  revisions  of  the  existing 
regulations,  and  includes  certain  items 
from  the  Instructions  to  Employers. 
Amended  Part  209  provides  the  basic 
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reporting  requirements  for  employers 
and  contains  information  which 
explains  when  how  reports  are  to  be 
made.  In  addition.  Part  209  explains  the 
penalties  that  may  be  imposed  for 
failure  to  comply  with  the  reporting 
requirements. 

Part  220,  Definition  and  Creditability 
of  Service,  is  replaced  with  a  new  Part 
210,  Creditable  Railroad  Service.  Part 
210  provides  a  better  explanation  of  the 
circumstances  under  which  service  will 
be  credited  under  the  Railroad 
Retirement  Act  and  is  easier  to  use  than 
Part  220. 

Part  211,  Creditable  Railroad 
Compensation,  replaces  Part  222, 
Definition  and  Creditability  of 
Compensation.  Part  211  explains  the 
various  types  of  payments  that  may  be 
credited  as  compensation  under  the 
Railroad  Retirement  Act  and  how  and 
when  they  are  to  be  credited. 

Finally,  Part  212,  Military  Service, 
replaces  Part  209,  Military  Service,  Part 
212  explains  the  conditions  under  which 
military  service  may  be  credited  as 
service  under  the  Railroad  Retirement 
Act  and  used  in  determining  eligibility 
for  and  the  amount  of  railroad 
retirement  benefits. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regulatory  analysis  is  required.  The 
information  collections  associated  with 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget. 

List  of  Subjects 

20  CFR  Part  209 

iRailroad  employees.  Railroad 
retirement.  Railroads.  Reporting  and 
recordkeeping  requirements. 

20  CFR  Part  210 

Railroad  employees.  Railroad 
retirement,  Reporting  and  recordkeeping 
requirements. 

20  CFR  Part  211 

Railroad  employees.  Railroad 
retirement. 

20  CFR  Part  212 

Railroad  employees.  Railroad 
retirement.  Veterans. 

Title  20  CFR  Chapter  II,  is  amended  as 
follows: 

1.  Part  250,  Reports  and  Information  to 
be  filed  by  Employers,  is  redesigned  as 
Part  209,  and  is  revised  as  follows: 

PART  209— RAILROAD  EMPLOYERS 
REPORTS  AND  RESPONSIBILITIES 

Sec. 

209.1    General 


Sec. 

209.2  Duty  to  furnish  information  and 
records. 

209.3  Information  regarding  change  in 
status. 

209.4  Employers"  notices  of  death  of 
employees. 

209.5  Employers"  supplemental  reports  of 
service  and  compensation. 

209.6  Employers'  annual  reports  of 
creditable  service  and  compensation. 

209.7  Employers"  adjustment  reports. 

209.8  Employers"  quarterly  summary  reports 
of  compensation  adjustments. 

209.9  Terminated  employers'  reports. 

209.10  Employee  representatives'  reports. 

209.11  Certificates  of  service  months  and 
compensation. 

209.12  Employers'  gross  earnings  reports. 
Authority:  Sec.  7(b)(5)  and  (6),  Pub.  L.  93- 

445.  88  Stat.  1339, 1340  (45  U.S.C.  231f(b)(5) 
and  (6)):  Sec.  9,  Pub.  L.  93-445,  88  Stat.  1343, 
(45  U.S.C.  231h):  Sec.  13(a),  Pub.  L.  93-445,  88 
Stat.  1345  (45  U.S.C.  2311). 

§  209.1    Gflneral. 

Benefits  under  the  Railroad 
Retirement  Act  are  based  in  part  upon 
an  individual's  years  of  service  and 
amount  of  compensation  credited  to  the 
individual  under  the  Act.  It  is  the  duty  of 
the  Board  to  gather,  keep  and  compile 
such  records  and  data  as  may  be 
necessary  to  assure  proper 
administration  of  the  Act.  This  part  sets 
forth  the  types  of  reports  employers  are 
required  to  make  to  the  Board  and  states 
the  penalties  that  the  Board  may  impose 
upon  employers  and  employees  who  fail 
or  refuse  to  make  required  reports. 

§  209.2    Duty  to  fumistt  Information  and 
rscords. 

In  the  administration  of  the  Railroad 
Retirement  Act  of  1974.  the  Board  may 
require  any  employer  or  employee  to 
furnish  or  submit  any  information, 
records,  contracts,  documents,  reports  or 
other  materials  within  their  possession 
or  control,  that,  in  the  judgment  of  the 
Board,  may  have  any  bearing  upon: 

(a)  The  employer  status  of  any 
individual,  person  or  company, 

(b)  The  employee  or  pension  status  of 
any  individual. 

(c)  The  amount  and  creditability  of 
service  and  compensation,  or 

(d)  Any  other  matter  arising  which 
involves  the  administration  of  the 
Railroad  Retirement  Act.  Any  person 
who  knowingly  fails  or  refuses  to  make 
any  report  or  furnish  any  information 
required  by  the  Board,  may  be  punished 
by  a  fine  of  not  more  than  $10,000  or  by 
imprisonment  not  exceeding  one  year,  or 
both. 

§  209.3    Information  regarding  ctiangt  in 
status. 

It  is  the  duty  of  each  employer  to 
promptly  notify  the  Board  of: 

(a)  Any  change  in  the  employer's 
operations,  ownership  or  control  of  the 


employer  which  affects  its  status  as  an 
employer  under  the  Railroad  Retirement 
Act  and  the  Railroad  Unemployment 
Insurance  Act; 

(b)  Any  change  in  the  ownership  or 
control  by  the  employer  in  any  company 
which  may  affect  the  status  of  the 
company  as  an  employer  under  the 
Railroad  Retirement  Act  or  Railroad 
Unemployment  Insurance  Act;  and 

(c)  The  gain  of  ownership  or  control 
by  the  employer  of  any  company  which 
may  give  that  company  status  as  an 
employer  under  the  Railroad  Retirement 
Act  and  Railroad  Unemployment 
Insurance  Act.  The  notice  must  fully 
advise  the  Board  of  the  type  of  change 
in  ownership,  the  date  of  the  change,  the 
number  of  employees  affected  by  the 
change  and  any  other  information 
pertinent  to  the  change. 

§209.4    Employers' notice  Of  death  Of 
employsss. 

Each  employer  shall  notify  the  Board 
immediately  of  the  death  of  an  iemployee 
who,  prior  to  the  employee's  death, 
performed  compensated  service  which 
has  not  been  reported  to  the  Board.  The 
notice  of  death  shall  be  made  on  the 
form  prescribed  by  the  Board  and 
mailed  to  the  Director  of  Compensation 
and  Certification. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-0005) 

§  209.5    Employers'  supplemsntal  reports 
of  servic*  and  compensation. 

Each  employer  shall  furnish  the  Board 
a  report  of  the  current  year  service  and 
compensation  of  each  employee  who 
ceases  work  for  the  purpose  of  retiring 
under  the  provisions  of  the  Railroad 
Retirement  Act.  The  reports  are  to  be 
made  on  the  form  prescribed  by  the 
Board  and  mailed  to  the  address  shown 
on  the  reverse  side  of  the  form. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-0005) 

S  209.6    Employsrs'  annual  reports  of 
creditable  service  and  compensation. 

(a)  Each  year,  on  or  before  the  last 
day  of  February,  each  employer.is 
required  to  make  an  annual  report  of  the 
creditable  service  and  compensation  of 
employees  who  performed  compensated 
service  in  the  preceding  calendar  year. 
The  armual  report  shall  include  service 
and  compensation  previously  furnished 
in  supplemental  reports  and  notices  of 
death.  Annual  reports  are  to  be 
prepared  in  accordance  with  the 
instructions  issued  by  the  Director  of 
Compensation  and  Certification  and 
mailed  directly  to  that  office.  The 
reports  may  be  made  on  magnetic  tape, 
punch  cards  or  the  form  prescribed  by 
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the  Board  as  described  in  §  200.2  of  this 
chapter.  The  reports  must  be 
accompanied  by  a  report  indication/ 
specification  sheet  prescribed  by  the 
Board  as  described  in  S  200.2  of  this 
dhapter. 

(b)  Employers  who  do  not  have 
creditable  service  aBd  compensation  to 
report  shall  advise  the  Director  of 
Compensation  and  Certification  in 
writing,  that  they  have  no  creditable 
service  and  compensation  to  report  for 
the  previous  calendar  year. 
(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-aOOS) 

§  209.7    Emptoyers'  adjustment  reports. 

(a)  The  Board  may  request  employers 
to  submit  adjustments  to  correct 
employee  accounts  when: 

(1)  Errors  are  detected  in  processing 
employers'  annual  report; 

(2)  An  employee  shows  that  the 
amount  of  service  or  compensation 
reported  by  the  employer  to  the 
employee's  account  was  not  correct;  or 

(3)  An  employee  shows  that  he  or  she 
should  have  been  credited  with  service 
and  compensabon  for  a  period  for  which 
the  employer  reported  no  service  and 
compensation. 

(b)  Employers  may  submit  adjustment 
reports  to: 

(1)  Correct  service  and  compensation 
previously  reported;  and 

(2)  Report  service  and  compensation 
that  was  omittted  from  a  previous 
report. 

(c)  Employers  submitting  adjustment 
reports  covering  pay  for  time  lost  as  an 
employee  shall  report  this  compensation 
as  provided  for  in  §  211.3  of  this  chapter. 
Adjustment  reports  are  to  be  prepared 
in  accordance  with  the  instructions 
issued  by  the  Director  of  Compensation 
and  Certification  and  mailed  directly  to 
that  office.  The  reports  may  be  made  on 
magnetic  tape,  punch  cards  or  the  form 
prescribed  by  the  Board  as  described  in 
S  200.2  of  this  chapter.  Adjustment 
reports  may  be  submitted  to  the  Board 
each  month  but  shall  be  summarized 
quarterly  on  the  form  prescribed  by  the 
Board  as  .provided  for  in  §  209.8. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-0006) 

§  209.S    Employers'  quarterty  summary 
reports  of  compensation  adjustments. 

Each  employer  submitting 
compensation  adjustment  reports  shall, 
on  or  by  the  last  day  of  each  quarter  in 
which  a  compensation  adjustment 
report  is  made,  submit  a  summary  report 
of  the  adjustments  on  the  form 
prescribed  by  the  Board  as  described  in 
§  200.2  of  this  chapter.  Employers  who 
do  not  make  any  adjustment  reports  in 


any  month  of  a  quarter  shall  not  submit 
a  summary  report  for  that  quarter. 

(Approved  by  the  OfRce  of  ManaKement  and 
Budget  under  Control  No.  3220-OOOB) 

§  209.9    Terminated  employers'  reports. 

When  an  employers  status  as  an 
employer  is  terminated,  a  final  report  of 
creditable  service  and  compensation 
shall  be  made.  The  final  report  shall  be 
submitted  to  the  Director  of 
Compensation  and  Certification  on  or 
before  the  last  day  of  the  month 
following  the  final  month  for  which 
there  was  compensated  service.  The 
report  shall  be  completed  as  prescribed 
in  §  209.6(a)  and  shall  be  marked  Final 
Compensation  Report. 

(Approved  by  the  Offlce  of  Management  and 
Budget  under  Control  No.  3220-00U6) 

§209.10    Emptoyee  representatives' 
reports. 

Individuals  claiming  status  as  an 
employee  representative  shall  describe 
their  duties  as  an  employee 
representative  on  the  form  prescribed  by 
the  Board  and  submit  the  form  to  the 
Director  of  Compensation  and 
Certification,  if  the  duties  described  in 
the  status  report  are  approved  by  the 
Director  of  Compensation  and 
Certification,  status  as  an  employee 
representative  is  granted.  The  individual 
is  then  advised  that  he  or  she  is  required 
to  make  an  annual  report  of  creditable 
Railroad  Retirement  Act  compensation. 
The  compensation  report  shall  be  made 
on  the  form  prescribed  by  the  Board  and 
is  to  be  mailed  to  the  Director  of 
Compensation  and  Certification  each 
year,  or  or  before  the  last  day  of 
February.  When  the  employee 
representative's  status  is  terminated,  the 
last  report  of  service  and  cbmpensation 
shall  be  marked  Final  Compensation 
Report. 

(Approved  by  the  Office  of  Management  and 
Budget  under  ConUt>i  No.  3220-0014) 

§  209.1 1    Certificates  of  service  months 
and  compensation. 

(a)  Each  year  the  Board  prepares 
certificates  of  service  months  and 
compensation,  as  described  in  §  200.2  of 
this  chapter,  for  employees  who 
performed  compensated  service  in  the 
preceding  calendar  year.  This  certificate 
is  the  employee's  record  of  the  service 
and  compensation  credited  to  his  or  her 
account.  The  certificates  are  either 
mailed  directly  to  employees  or 
forwarded  to  employers  for  delivery  to 
their  employees.  Certificates  mailed 
directly  to  employees  and  returned  to 
the  Board  as  undeliverable,  are 
forwarded  to  employers  for  distribution 
to  employees.  Employers  are  to 
distribute  the  certificates  within  30  days 


after  they  are  received,  and  those 
certificates  which  are  undeliverable 
within  30  days  are  to  be  returned  to  the 
Board.  Employees  who  for  any  reason 
do  not  receive  a  certificate  may  obtain 
one  from  the  nearest  Board  district 
office  or  may  write  to  the  Director  of 
Compensation  and  Certification 
requesting  one.  Employers  may  also 
obtain  certificates  from  the  Director  of 
Compensation  and  Certification  for  their 
employees. 

(b)  Employers  currently  receiving 
certificates  for  distribution  to  their 
employees,  but  who  wish  the  Board  to 
mail  the  certificates  directly  to  the 
employees,  shall  each  year,  before  May 
1,  submit  the  current  addresses  of  all 
employees  to  the  Director  of 
Compensation  and  Certification.  The 
address  reports  shall  be  submitted  on 
magnetic  tape  or  punch  cards  only,  and 
prepared  in  accordance  with  the 
instructions  issued  by  the  Director  of 
Compensation  and  Certification. 

§  209.12    Employers'  gross  earnings 
reports. 

(a)  Each  employer  is  required  to 
report  the  gross  earnings  of  a  one- 
percent  sample  group  of  railroad 
employees.  The  gross  earnings  sample  is 
based  on  the  earnings  of  employees 
whose  social  seciu'ity  numbers  end  with 
the  digits  30.  This  report  is  used  to 
determine: 

(1)  Tax  and  benefit  amounts  involved 
in  the  Financial  Interchange  with  the 
Social  Security  Administration;  and 

(2)  Estimated  tax  income  accruing  to 
the  railroad  retirement  system  in  future 
periods. 

(b)  Employers  shall  report  as  gross 
earnings  the  employee's  earnings  up  to 
$100,000  a  year  which  includes  both 
taxable  and  non-taxable  compensation 
for  the  year.  All  employers  shall  submit 
reports  annually,  or  they  may  submit 
such  reports  more  frequently  if  they 
desire.  Employers  with  5,000  or  more 
employees  shall  provide  a  monthly  or 
quarterly  breakdown  of  the  year's 
earnings.  Employers  with  less  than  5  000 
employees  may  submit  an  annual 
amount  only,  although  a  monthly  or 
quarterly  breakdown  is  preferrable. 
Gross  earnings  are  to  be  counted  for  the 
same  time  period  as  used  in  determining 
the  employer's  annual  report  of 
creditable  compensation.  The  reports 
are  to  be  prepared  in  accordance  with 
prescribed  instructions  and  mailed  to: 
U.S.  Railroad  Retirement  Board,  Bureau 
of  Research,  Division  of  Labor  Studies. 

[Approved  by  the  Office  of  Management  and 
Budget  under  control  No.  3220-0132) 


Federal  Regjater  /  Vol.  49.  No,  230  /  Wednesday.  November  28.  1984  /  Rules  and  Regulations    46731 


2.  Part  220.  Definition  and 
Creditability  of  Service,  is  redesignated 
as  Part  210,  and  is  revised  as  follows: 

PART  210— CREDITABLE  RAILROAD 
SERVICE 

210.1  General. 

210.2  DefiniUon  of  service. 

210.3  Month  of  service. 

210.4  Year  of  service. 

210.5  Creditability  of  service. 

210.6  Service  credited  for  creditable  military 
service. 

210.7  Verification  of  service  claimed. 
Autiiority:  Sec.  1  (d),  (e)  and  (f).  Pub.  L  93- 

445,  88  Stat.  1307  and  1308  (45  U.S.C  231  (d), 
(e)  and  (f):  Sec.  3(i),  Pub.  L  93-445.  88  Stat. 
1325  and  1328  (45  U.S.C.  231(i)):  Sec.  7(b)(5), 
Pub.  L  93-445.  88  Slat.  1339  (45  U.S.C. 
23\f[h)[5]]. 

$210.1    General. 

An  individual's  entitlement  to  benefits 
and  the  amount  of  benefits  payable 
under  the  Railroad  Retirement  Act  are 
determined  based,  in  part,  on  the 
individual's  years  of  service.  This  part 
defines  what  the  term  service  means 
under  the  Railroad  Retirement  Act  and 
sets  forth  what  types  of  service  are 
creditable  under  that  Act. 

§210.2    Definition  of  servic*. 

Service  means  a  period  of  time  for 
which  an  employee  receives  payment 
from  a  railroad  employer  for  the 
performance  of  work;  or  a  period  of  time 
for  which  an  employee  receives 
compensation  which  is  paid  for  time  lost 
as  an  employee;  or  a  period  of  time 
credited  to  an  employee  for  creditable 
military  service  as  defined  in  Part  212  of 
this  chapter.  Service  shall  also  include 
the  month  in  which  an  employee  is 
credited  with  compensation  under 
S  211.12  of  this  chapter  based  on 
benefits  paid  under  Title  VII  of  the 
Regional  Rail  Reorganization  Act  of 
1973. 

§210.3    Month  of  service. 

A  month  of  service  is  any  calendar 
month  or  any  part  of  a  calendar  month 
for  which  an  employee  receives 
compensation  for  services  performed  for 
an  employer  or  receives  pay  for  time 
lost  as  an  employee;  or  is  credited  with 
compensation  for  a  period  of  creditable 
military  service;  or  is  credited  with 
compensation  under  §  211.12  of  this 
chapter  based  on  benefits  paid  under 
Title  VII  of  the  Regional  Rail 
Reorganization  Act  of  1973. 

§210.4    Year  of  service. 

(a)  A  year  of  service  is  twelve  months 
of  service  consecutive  or  not 
consecutive.  A  fraction  of  a  year  of 
service  is  taken  at  its  actual  value. 


(b)  The  term  years  of  service  means 
the  total  number  of  years  an  employee  is 
credited  with  service  as  defined  in 
§  210.2. 

§210.5    CreditabHity  of  smrvto*. 

(a)  Service  before  January  1,  1937.  (1) 
Service  performed  before  January  1, 
1937,  is  called  prior  service.  Prior  service 
is  creditable  imder  the  Railroad 
Retirement  Act  if  the  employee  had  an 
employment  relation  with  a  railroad 
employer  on  August  29, 1935.  Prior 
service  may  be  combined  with 
creditable  service  performed  after 
December  31, 1936,  to  make  the 
employee's  total  years  of  service  equal, 
but  not  exceed,  30  years  (360  months). 

(2]  An  employee  is  considered  to  have 
an  employment  relation  on  August  29, 
1935,  if: 

(i)  The  employee  was  on  that  date  in 
active  railroad  service  for  an  employer; 
or 

(ii)  The  employee  was  on  that  date  on 
a  leave  of  absence  expressly  granted  by 
the  employer  or  the  employer's 
authorized  representative,  but  only  if 
such  leave  of  absence  was  established 
to  the  satisfaction  of  the  Board  before 
July  1947;  or 

(iii)  The  employee  had  6  months  of 
active  railroad  service  for  an  employer 
during  the  period  August  29, 1935, 
through  December  31, 1945;  or 

(iv)  The  employee  was  not  in  the 
service  of  an  employer  by  reason  of  a 
mental  or  physical  disability  from  which 
the  employee  was  continuously  disabled 
until  the  employee  attained  age  65  or 
until  August  1945;  or 

(v)  Solely  for  the  reason  stated  in 
paragraph  (a)(2)(iv)  of  this  section  the 
employee  was  not  recalled  to  active 
service  before  August  1945;  or 

(vi)  If  the  employee  was  recalled,  the 
employee  was  unable  to  perform  6 
months  of  service  during  the  period 
August  29. 1935.  through  December  31. 
1945,  solely  for  the  reason  stated  in 
subsection  (a](2)(iv]  of  this  section. 

(b)  Service  after  December  31.  1936. 
All  service  performed  after  December 
31, 1936,  is  creditable.  If  an  employee 
has  service  both  before  January  1, 1937. 
and  after  December  31. 1936.  all  service 
after  December  31, 1936,  is  credited  first; 
if  this  service  totals  less  than  30  years 
(360  months),  then  the  service  before 
January  1. 1937.  is  included  but  only  up 
to  the  amount  sufficient  to  make  the 
total  years  of  service  equal  30.  Where 
the  years  of  service  include  only  part  of 
the  service  performed  before  January  1. 
1937,  the  part  included  is  taken  in 
reverse  order  beginning  with  the  last 
calendar  month  of  the  service. 

(c)  Service  after  December  31,  1936,  to 
a  local  lodge  or  division.  Services 


performed  for  a  local  lodge  or  division 
of  a  railway  labor  organization  is 
creditable  if  the  employee  is  credited 
with  compensation  as  defined  in  i  211.2 
of  this  chapter. 

(d)  Service  based  on  time  lost.  Any 
month  or  any  part  of  a  month  during 
which  an  employee  performed  no  active 
service  but  received  pay  for  time  lost  as 
an  employee  is  counted  as  a  month  of 
service.  Service  for  time  lost  as  an 
employee  shall  be  credited  as  provided 
for  in  §  211.3  of  this  chapter. 

(e)  Place  of  performance  of  service. 
(1)  Service  performed  for  an  employer 
who  conducts  the  Principal  part  of  its 
business  with  the  United  States  is 
creditable.  Howeve^service  performed 
for  an  employer  who  conducts  the 
principal  part  of  its  business  outside  the 
United  States  is  creditable  only  when 
the  service  is  performed  in  the  United 
States.  If  an  employer,  other  than  a  local 
lodge  or  division  or  a  general  committee 
of  a  railway  labor  organization,  does  not 
conduct  the  principal  part  of  its  business 
within  the  United  States,  the  service 
performed  outside  the  United  States  for 
that  employer  is  not  creditable. 

(2)  Service  performed  outside  the 
United  States  by  an  employee  who  is 
not  a  citizen  or  resident  of  the  United 
States  is  not  creditable  if  the  employer 
is  required  under  the  laws  of  that  place 
to  hire,  in  whole  or  in  part  only  citizens 
or  residents  of  that  place. 

(f)  Service  as  employee 
representative.  Service  performed  as  an 
employee  representative  is  creditable  in 
the  same  manner  and  to  the  same  extent 
as  through  the  organization  by  which 
the  employee  representative  was 
employed  were  an  employer. 

(g)  Service  performed  after  the 
beginning  date  of  ah  annuity.  Service 
performed  after  the  beginning  date  of  an 
annuity  shall  be  used  in  the  annuity 
recomputation. 

§210.9    Service  credited  for  cr««taist« 
military  service. 

Any  calendar  month  in  which  an 
employee  performed  creditable  military 
service,  as  defined  in  Part  212  of  this 
chapter,  shall  be  counted  as  a  month  of 
service  and  shall  be  included  in  the 
employee's  years  of  service,  as  provided 
for  in  S  210.4,  provided  that  the 
employee  has  not  been  credited  for 
services  performed  to  an  employer  for 
the  same  month(s). 

§  210.7    Verification  of  service  claimed. 

Service  claimed  by  an  employee, 
which  is  not  credited  in  the  records  of 
the  Board,  must  be  verified  to  the 
satisfaction  of  the  Board  before  it  may 
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be  credited.  Verification  of  the  Service 
claimed  shall  be  as  follows: 

(a)  Service  claimed  will  be  verified 
from  the  payroll  or  other  detailed 
records  of  the  employer. 

(b)  If  the  payroll  or  other  detailed 
records  are  incomplete  or  missing,  the 
service  claimed  and  not  established  by 
these  records  will  be  verified  from  the 
personnel  records  of  the  employer. 

(c)  If  the  payroll,  personnel  and 
detailed  records  are  incomplete  or 
missing,  the  service  claimed  and  not 
established  by  these  records  will  be 
verified  from  any  other  books  and 
records  of  the  employer. 

(d)  If  the  employer's  records  do  not 
establish  the  service  claimed,  the 
employee  may  submit  affidavits  and 
other  evidence  in  support  of  the  service 
claimed  in  either  of  the  following 
instances: 

(1)  When  there  are  not  employer 
records  available  to  show  whether  or 
not  the  service  claimed  was  performed; 
or 

(2)  When  there  are  employer  records 
available  which  do  not  verify  the  service 
claimed  and  do  not  establish  that  the 
service  claimed  was  not  performed. 

(e)  When  service  is  verified  as  to 
over-all  dates,  but  is  not  supported  in 
detail  by  employer  records,  and  when 
there  are  no  employer  records  showing 
in  detail  absences  from  service,  a 
deduction  shall  be  made  to  cover  an 
average  amount  of  the  absences.  The 
deduction  shall  be  the  absences  shown 
by  the  applicant  or  5  percent  of  the  total 
period  in  question,  whichever  is  greater. 
However,  where  the  employee  submits 
detailed  records  of  the  service  claimed, 
properly  identified  and  established  as 
having  been  made  at  the  time  the 
employee  performed  the  service  for 
which  detailed  records  of  the  employer 
are  not  available,  full  credit  may  be 
allowed  for  the  service  as  may  be 
verified  from  the  records.  Also,  the 
employee  may  be  permitted  to  establish 
in  any  other  manner  satisfactory  to  the 
Board  the  actual  amount  of  his  or  her 
absences. 

(f)  For  the  purpose  of  verifying  service 
before  1937,  employers  shall  preserve 
through  1986,  in  accessible  form,  the 
original  records  of  the  service  and 
compensation. 

(g)  For  the  purpose  of  verifying  service 
after  1936,  employers  shall  preserve  in 
accessible  form  the  original  records  of 
service  and  compensation  for  a  period 
of  five  calendar  years  after  the  due  date 
of  the  report. 

3.  Part  222.  Definition  and 
Creditability  of  Compensation,  is 
redesignated  as  Part  211,  and  is  revised 
as  follows: 


PART  211— CREDITABLE  RAILROAD 
COMPENSATION 

211.1  General. 

211.2  Definition  of  compensation. 

211.3  Compensation  paid  for  time  lost. 

211.4  Vacation  pay. 

211.5  Employee  representative 
compensation. 

211.6  Compensation  based  on  waiver  or 
refund  of  organization  dues. 

211.7  Compensation  credited  for  creditable 
military  service. 

211.8  Displacement  allowance. 

211.9  Dismissal  allowance. 

211.10  Separation  allowance. 

211.11  Back  pay. 

211.12  Compensation  credited  for  Title  VII 
benefits. 

211.13  Monthly  maximum  creditable 
compensation. 

211.14  Verification  of  compensation 
claimed. 

Authority:  Sec.  1(M.  Pub.  L.  93-445,  88  Stat. 
1310  (45  U.S.C.  231(h));  Sec.  7(b)(5).  Pub.  L. 
93-445,  88  Stat.  1339  [45  U.S.C.  231f(b)(5)). 

§211.1    GeneraL 

Benefits  under  the  Railroad 
Retirement  Act  are  based  in  part  on  the 
individual's  years  of  service  and  amount 
of  compensation  credited  to  the 
individual  under  the  Act.  This  part 
defines  what  the  term  compensation 
means  and  sets  forth  the  criteria  applied 
in  determining  what  payments  are 
creditable  as  compensation  under  the 
Railroad  Retirement  Act. 

§  21 1.2    Definition  of  compensation. 

(a)  The  term  compensation  means  any 
form  of  payment  made  to  an  individual 
for  services  rendered  as  an  employee  for 
an  employer;  services  performed  as  an 
employee  representative;  and  any 
separation  or  subsistence  allowance 
paid  under  any  benefit  schedule 
provided  in  conformance  with  Title  VII 
of  the  Regional  Rail  Reorganization  Act 
of  1973  and  any  termination  allowance 
paid  under  section  702  of  that  Act. 
Compensation  may  be  paid  as  money,  a 
commodity,  a  service  or  a  privilege. 
However,  if  an  employee  is  to  be  paid  in 
any  form  other  than  money,  the 
employer  and  employee  must  agree 
before  the  service  is  performed  upon  the 
following: 

(1)  The  value  of  the  commodity, 
service  or  privilege;  and 

(2)  That  the  amount  agreed  upon  to  be 
paid  may  be  paid  in  the  form  of  the 
commodity,  service  or  privilege. 

(b)  Compensation  includes,  but  is  not 
limited  to,  the  following: 

(1)  Salary,  wages  and  bonuses; 

(2)  Pay  for  time  lost  as  an  employee; 

(3)  Cash  tips  of  $20  or  more  received 
in  a  calendar  month; 

(4]  Vacation  pay; 


(5)  Military  pay  as  determined  in 
S  211.7  of  this  chapten 

(6)  Displacement  allowances  as 
provided  for  in  S  211.8  of  this  chapter: 

(7)  Dismissal  allowances  as  provided 
for  in  §  211.9  of  this  chapter; 

(8)  Separation  allowances  as  provided 
for  in  §  211.10  of  this  chapten 

(9)  Back  pay  as  provided  for  in 
S  211.11  of  this  chapter; 

(10)  Payments  made  under  Title  VII  of 
the  Regional  Rail  Reorganization  Act  of 
1973  as  provided  for  in  §211.12  of  this 
chapter. 

(c)  Compensation  does  not  include: 

(1)  Tips,  except  as  provided  in 
paragraph  (b)(3)  of  this  section; 

(2)  Amounts  voluntarily  paid  by  an 
employer  without  deducting  from  the 
employee's  salary  the  taxes  imposed  by 
law; 

(3)  Payments  for  services  performed 
by  a  nonresident  alien  for  the  period  the 
individual  is  temporarily  present  in  the 
United  States  as  a  nonimmigrant  under 
subparagraph  (F)  or  (])  of  section 
1101(a)(15)  of  Title  8,  U.S.C.  and  which 
is  performed  to  carry  out  the  purpose 
specified  in  subparagraph  (F)  or  (]),  as 
the  case  may  be; 

(4)  Remuneration  paid  in  certain 
cases,  as  described  below,  for  services 
performed  for  a  local  lodge  or  division 
of  a  railway  labor  organization. 

(i)  Remuneration  for  services  rendered 
for  a  local  lodge  or  division  of  a  railway 
labor  organization  which  was  earned 
after  1936  and  prior  to  April  1, 1940, 
shall  not  be  creditable  as  compensation 
in  a  month  unless  taxes  with  respect  to 
such  remuneration  were  paid  under  the 
Railroad  Retirement  Tax  Act  prior  to 
July  1, 1940. 

(ii)  Remuneration  for  services 
rendered  for  a  local  lodge  or  division  of 
a  railway  labor  organization  which  was 
earned  after  March  31, 1940.  and  prior  to 
January  1, 1975,  shall  not  be  creditable 
as  compensation  in  a  month  if  the 
amount  of  such  remuneration  earned  in 
the  month  is  less  than  $3.00. 

(iii)  Remuneration  for  services 
rendered  for  a  local  lodge  or  division  of 
a  railway  labor  organization  which  was 
earned  after  December  31, 1974,  shall 
not  be  creditable  as  compensation  in  a 
month  if  the  amount  of  such 
remuneration  earned  in  the  month  is 
less  than  $25.00. 

(5)  Payments  for  service  as  a  delegate 
to  a  national  or  international  convention 
of  a  railway-labor-organization 
employer  if  the  individual  rendering  the 
service  has  not  previously  rendered 
service,  other  than  as  a  delegate,  which 
may  be  included  in  the  individual's 
years  of  service; 
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(6)  The  amount  of  any  payment 
(including  any  amount  paid  by  an 
employer  for  insurance  or  annuities,  or 
into  a  fund,  to  provide  for  any  such 
payment)  made  to.  or  on  behalf  of.  an 
employee  or  any  of  the  employee's 
dependents  under  a  plan  or  system 
established  by  an  employer  which 
makes  provisions  for  employees 
generally  (or  for  employees  generally 
and  thejr  dependents),  or  for  a  class  or 
classes  of  employees  (or  for  a  class  or 
classes  of  employees  and  their 
dependents),  on  account  of  sickness  or 
accident  disability,  or  medical,  or 
hospitalization  expenses  in  connection 
with  sickness  or  accident  disability;  and 

(7)  Any  amount  paid  specifically — 
either  as  an  advance,  as  reimbursement 
or  allowance — for  traveling  or  other 
bona  fide  and  necessary  expenses 
incurred,  or  reasonably  expected  to  be 
incurred  in  the  business  of  the  employer, 
provided  the  payment  is  identified  by 
the  employer  either  by  a  separate 
payment  or  by  specifically  indicating  the 
separate  amounts  where  both  wages 
and  expense  reimbursement  or 
allowance  are  combined  in  a  single 
payment. 

§211.3    Compensation  paM  for  time  lost 

(a)  A  payment  made  to  an  employee 
for  a  period  during  which  the  employee 
was  absent  from  the  active  service  of 
the  employer  is  considered  to  be  pay  for 
time  lost  and  is,  therefore,  creditable 
compensation.  Pay  for  time  lost  as  an 
employee  includes: 

(1)  Pay  received  for  a  certain  period  of 
time  due  to  personal  injury,  or 

(2)  Pay  received  for  loss  of  earnings 
for  a  certain  period  of  time,  resulting 
from  the  employee  being  placed  in  a 
position  or  occupation  paying  less 
money.  In  reporting  compensation  which 
represents  pay  for  time  lost,  employers 
shall  allocate  the  amount  paid  to  the 
employee  to  the  month(s)  in  which  the 
time  was  actually  lost.  The  entire 
amount  of  any  payment  made  to  an 
employee  for  personal  injury  is 
considered  pay  for  time  lost  unless,  at 
the  time  of  payment,  the  employer  states 
that  a  particular  amount  of  the  payment 
was  for  reasons  other  than  pay  for  time 
lost. 

(b)  Where  pay  for  lime  lost  is 
allocated  to  the  month(8)  in  which  the 
time  was  actually  lost,  the  Board  will 
accept  the  allocation  made  by  the 
parties  involved  if  it  relates  to  the 
employee's  normal  monthly  pay.  A 
reasonable  relationship  to  an 
employees  normal  monthly  pay  is 
ordinarily  no  less  than  ten  times  the 
employee's  daily  pay  rate. 


§211.4    Vacation  pay. 

(a)  Employee  deceased  or  retired. 
Where  an  employee  has  died,  or  ceased 
work  for  the  purpose  of  retiring,  the 
vacation  pay  due  the  employee  shall  be 
reported  as  compensation  for  the  last 
day  of  service  or  as  compensation  for  a 
period  immediately  after  the  last  day  of 
service,  and  during  the  employee's  life, 
depending  on  whether  the  vacation  pay 
is  intended  to  make  the  employee's 
termination  date  effective  on  or  after  the 
last  day  of  service.  Vacation  pay  shall 
not  be  reported  for  a  period  after  the 
date  of  death  or  date  of  termination. 

(b)  Employee  terminated.  Where  an 
nnployee  resigns  his  or  her  position  or 
is  discherged  by  the  employer,  any 
vacation  pay  due  the  employee  shall  be 
reported  as  compensation  for  the  period 
prior  to  the  effective  date  of  the 
resignation  or  discharge.  Vacation  pay 
shall  not  be  reported  for  a  period  after 
the  date  of  termination. 

(c)  Employee  takes  vacation.  Where 
an  employee  takes  a  vacation,  the 
vacation  pay  shall  be  reported  as 
compensation  for  the  period  the 
vacation  is  taken  regardless  of  when  the 
payment  is  made. 

(d)  Employee  does  not  take  vacation. 
Where  an  employee  receives  pay  for 
vacation  but  does  not  take  the  vacation, 
the  vacation  pay  shall  be  reported  as 
compensation  for  the  period  it  is 
covered  by  the  employer's  payroll 
except  for  payments  made  in  December 
of  the  vacation  year,  or  thereafter. 
Vacation  payments  made  in  the  month 
of  December  of  the  year,  or  thereafter, 
shall  be  reported  as  compensation  for 
December  of  the  vacation  year. 

§  2 1 1 .5    Employee  representative 
compensation. 

All  payments  made  to  an  individual 
who  occupies  the  position  or  office  of 
employee  representative  are  creditable 
compensation,  including  compensation 
paid  for  services  not  connected  with  the 
representation  of  employees  provided 
the  payments  do  not  exceed  the  monthly 
amounts  shown  in  §  211.13. 

§211.6    Compensation  based  on  waiver  or 
refund  of  organization  dues. 

A  waiver  or  refund  of  organization 
dues  which  were  based  solely  on 
consideration  for  membership  in  the 
organization  is  considered  creditable 
compensation  if  there  is  proof  that  the 
waiver  or  refund  was  intended  to  be, 
and  was  accepted  as,  a  dismissal  of  an 
obligation  of  the  organization  to 
compensate  the  employee  for  services 
rendered. 


§211.7    Compensation  credilad  for 
creditable  military  service. 

In  determining  the  monthly  maximum 
creditable  compensation  of  an 
employee,  the  following  amounts  shall 
be  credited  for  each  month  of  military 
service,  provided  the  employee's 
combined  monthly  railroad  and  military 
compensation  does  not  exceed  the  limits 
shown  in  §  211.13: 

(a)  $160  for  each  calendar  month 
before  1968: 

(b)  $260  for  each  calendar  month  after 
1967  and  before  1975; 

(c)  For  years  after  1974,  the  amount  to 
be  credited,  up  to  the  monthly  maximum 
creditable  amount,  is  the  actual  earnings 
reported  as  wages  under  the  Social 
Security  Act. 

§  2 1 1.S    Displacement  allowance. 

A  displacement  allowance  paid  to  an 
employee  is  creditable  as  compensation 
and  shall  be  added  to  the  employee's 
regular  earned  compensation  for  the 
month(s)  the  allowance  is  payable, 
regardless  of  when  the  actual  payment 
is  made. 

§211.9    Dismissal  allowance. 

Dismissal  allowance  paid  to  an 
employee  under  a  protective  labor 
agreement  that  covers  the  amounts  paid 
for  a  specific  period  of  time  are 
creditable  as  compensation  under  the 
Railroad  Retirement  Act.  provided  the 
employee  has  not  severed  his  or  her 
employee-employer  relationship.  Subject 
to  the  proviso  in  the  preceding  sentence, 
dismissal  allowances  are  to  be  reported 
as  compensation  in  the  month(s)  for 
which  the  employee  is  paid  in  the 
allowance. 

§  21 1.10    Separation  allowance. 

A  lump  sum  separation  allowance 
paid  to  an  employee  is  creditable  as 
compensation  under  the  Railroad 
Retirement  Act.  A  separation  allowance 
is  to  be  reported  as  compensation  for 
the  month  last  worked  or  as 
compensation  for  the  month  the 
employee-employer  relationship 
terminated. 

§211.11    Backpay. 

Employers  may  report  back  pay  as 
creditable  compensation  for  the  month 
the  compensation  is  paid  or  for  the 
period  earned.  If  the  back  pay  is 
reported  as  creditable  to  the  month  paid. 
the  employee  may.  within  the  four  year 
period  defined  in  §  211.14(b),  request 
that  the  back  pay  be  allocated  to  the 
month(s)  in  which  earned.  The  employer 
will  submit  the  necessary  adjustment 
giving  the  employee  the  proper  credits. 
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§211.12    Compensation  credited  for  Title 
VII  lienems. 

Payments  made  to  an  employee  under 
Title  VII  of  the  Regional  Rail 
Reorganization  Act  of  1973  are 
creditable  as  compensation  only  for  the 
month  in  which  the  employee  first  filed 
for  benefits  under  the  Act.  The 
compensation  to  be  credited  cannot 
exceed  the  monthly  creditable  amounts 
shown  in  i  211.13. 

§  21 1.13    Monttrty  maximum  creditat>le 
compensation. 

The  amount  of  compensation  that  may 
be  creditable  under  the  Railroad 
Retirement  Act  with  respect  to  an 
employee's  service  is  subject  to  monthly 
limits.  The  monthly  maximum  for  any 
month  is  one-twelfth  of  the  maximum 
annual  taxable  wage  base  as  deHned  in 
section  3121  of  the  Internal  Revenue 
Code  of  1954  that  would  be  applicable  to 
the  period  which  includes  the  month. 
The  maximum  annual  taxable  wage 
base  is  defined  in  section  3121  of  the 
Internal  Revenue  Code  of  1954  as  the 
amount  of  the  contribution  and  benefit 
base  determined  under  section  230  of 
the  Social  Security  Act.  Section  230(c)  of 
the  Social  Security  Act  provides,  with 
respect  to  the  computation  of  annuities 
under  the  Railroad  Retirement  Act,  for 
two  separate  annual  maximum  amounts 
for  years  beginning  with  1979.  For 
purposes  of  computing  the  amount  of  an 
annuity  under  the  Railroad  Retirement 
Act,  except  the  Tier  I  annuity 
component  provided  by  section  3(a), 
4(a),  or  4(f)  of  the  Railroad  Retirement 
Act  or  in  computing  the  social  security 
guaranty  amount  under  section  3(f)(3)  of 
the  Railroad  Retirement  Act,  the  annual 
maximum  wage  base  is  determined 
without  regard  to  the  increases  in  the 
annual  amounts  specified  in  clause  (2) 
of  subsection  (c)  of  section  230.  Those 
increases  are,  however,  applicable  in 
computing  the  Tier  I  component  of  an 
annuity  or  in  computing  the  social 
security  guaranty  amount  under  section 
3(f)(3)  of  the  Railroad  Retirement  Act. 
The  table  below  lists  the  maximum 
monthly  creditable  amounts  beginning 


§  212.1    General. 

In  determining  an  individual's 

entitlement  and  amount  of  benefits 
(vobeM)      under  the  Railroad  Retirement  Act,  an 
(247500)      individual's  military  service  creditable 
(270000)      under  the  Railroad  Retirement  Act  is 
(2.975.00)      used.  This  part  defines  military  service 
as  used  under  this  Act  and  sets  forth  the 
criteria  to  determine  the  creditability  of 
§211.14    Verification  of  compensation  military  service. 

claimed. 


JaiMwy 
Januny 
Januaiy 
January 
Januaiy 
January 
January 
January 
January 
January 


1974  through  Oecernbw  1974 1.100 

1975  through  December  1975 1.175 

1976  Wough  Otomtm  1978 1.275 

1977  Wough  Oacwnbar  1977 1.375 

1978  through  DacamtMr  1978 1.475 

1979  through  Ow:«TitMr  1979 1.575 

1960  through  OacarntMT  1960 1.700 

1961  through  Oeca«T«ar  1981 1.850 

1982  through  Dacantwr  1982 2.025 

1983  through  DacamtMr  1983 2.225 


Compensation  claimed  by  an 
employee,  which  is  not  credited  in  the 
records  of  the  Board,  must  be  verified  to 
the  satisfaction  of  the  Board  before  it 
may  be  credited.  An  employee's  claim  to 
compensation  not  credited  shall  be 
processed  as  follows: 

(a)  If  the  compensation  claimed  is  in 
excess  of  the  monthly  maximum 
creditable  amounts  shown  in  S  211.13, 
the  Director  of  Compensation  and 
Certification  shall  inform  the  employee 
that  the  compensation  claimed  is  not 
creditable. 

(b)  If  the  compensation  is  claimed 
within  four  years  from  the  date  the 
compensation  was  required  to  be 
reported  to  the  Board  as  prescribed  in 
§  209.6  of  this  chapter,  the  Director  of 
Compensation  and  Certification  shall 
contact  the  employer  requesting  a 
review  of  their  records,  and  if  the 
employee's  claim  is  correct,  the 
employer  will  submit  an  adjustment 
crediting  the  employee  with  the 
compensation  claimed.  If  the  employer 
states  that  the  employee's  claim  is 
incorrect,  the  employee  will  be 
requested  to  submit  check  stubs  to  show 
railroad  retirement  taxes  withheld  from 
the  compensation  claimed.  Upon  receipt 
of  the  check  stubs,  the  proof  will  be  sent 
to  the  employer  along  with  a  request  for 
the  employer  to  submit  an  adjustment 
crediting  the  employee  with  the 
compensation  claimed. 

4.  The  former  Part  209,  Military 
Service,  is  redesignated  as  Part  212,  and 
is  revised  as  follows: 


PART  212— MIUTARY  SERVICE 


with  1937.  The  maximum  monthly 

creditable  amounts  for  purposes  of  Sec. 

computing  the  Tier  I  annuity  component       212.1  General. 

and  the  social  security  guaranty  amount       212.2  Military  service  defined. 

is,  for  the  years  beginning  with  1979.  212.3  Crediting  of  military  service. 

shown  in  parentheses.  212.4  Periods  of  creditable  military  service. 

212.5  Verification  of  military  service. 

212.6  Board's  determination  for  use  of 
military  service. 

Authority:  Sec.  1(g),  Pub.  L.  93-445.  88  Stat. 
1309  (45  U.S.C.  231(g)):  Sec.  3(i)(2),  Pub.  L.  93- 
445.  88  Stat.  1325  (45  U.S.C.  231b(i)(2)):  Sec. 
7(b)(5),  Pub.  L  93-445.  88  Stat.  1339  (45  U.S.C. 
231f(b){5)). 


January  1937  through  Juna  1954 $300 

Mf  1954  through  llilay  1959 „...  350 

Juna  19S9  through  Octotiar  1963 400 

Novambar     1963     through     Dacambar 

1965 — 450 

January  1966  through  Ocwnbar  1967 550 

January  1968  through  Oecambar  1971 650 

January  1972  through  Dacambw  1972 750 

January  1973  through  (Dacambar  1973 900 


§212.2    Military  service  defined. 

Military  service  is  the  performance  of 
active  service  by  an  individual  in  the 
armed  forces  of  the  United  States.  An 
individual  is  considered  to  be  in  active 
military  service  when  commissioned  or 
enrolled  in  the  land,  naval  or  air  forces 
of  the  United  States  until  resignation  or 
discharge  therefrom.  The  service  of  an 
individual  in  any  reserve  component  of 
the  land,  naval  or  air  forces  of  the 
United  States,  during  any  period  in 
which  ordered  to  active  duty,  even 
though  less  than  thirty  days,  is  also 
considered  active  service.  However, 
service  in  the  Army  Specialist  Corps 
and  the  Merchant  Marine  is  not 
creditable  under  the  Railroad 
Retirement  Act. 

S  212.3    Crediting  of  military  service. 

In  determining  an  individual's 
entitlement  to  an  annuity  and  the 
amount  of  annuity  to  be  paid  under  the 
Railroad  Retirement  Act,  a  calendar 
month  or  part  of  a  calendar  month 
during  which  the  individual  was  in  the 
active  military  service  of  the  United 
States  in  a  war  service  period,  or  period 
of  national  emergency,  as  determined  in 
§  212.4,  may  be  included  in  the 
individual's  years  of  service.  Military 
service  is  credited  as  though  the 
individual  had  performed  service  for  a 
railroad  employer  as  provided  for  in 
Part  210  of  this  chapter,  provided  that 
the  individual  is  credited  with  railroad 
service  in  the  year  of  or  the  year  before 
entrance  into  active  military  service. 
Compensation  for  creditable  military 
service  shall  be  credited  as  provided  for 
in  S  211.7  of  this  chapter. 

§  212.4    Periods  of  creditable  military 
service. 

In  order  for  military  service  to  be 
considered  to  be  creditable  under  the 
Railroad  Retirement  Act,  it  must  have 
been  performed  during  one  of  the 
following  periods: 

(a)  April  21, 1898  through  August  13. 
1898 — Spanish  American  War; 

(b)  February  4, 1899  through  April  27, 
1902 — Philippine  Insurrection; 

(c)  May  9. 1916  through  February  5. 
1917 — Mexican  Border  Disturbances; 


<^ 
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(d)  April  6, 1917  through  November  11, 
1918— World  War  I; 

(e)  September  8. 1939  through  June  14, 
1948 — National  Emergency  and  World 
War  II.  Individuals  required  to  continue 
in  service  after  this  period  may  be 
credited  with  the  service  if: 

(1)  They  were  in  militarj'  service  on 
December  31, 1946,  or 

(2)  They  were  required  to  remain  in 
military  service  involuntarily  after 
December  31, 1946; 

(f)  lune  24, 1948  through  December  15, 
1950.  This  service  is  creditable  only  if 
entered  into  involuntarily; 

(g)  December  16, 1950  through 
September  14, 1978— National 
Emergency, 

§  2 1 2.5    Verification  of  military  service. 

Military  service  may  be  verified  by 
the  following  proof: 

(a)  The  original  certificate  of 
discharge  or  release  to  inactive  duty 
from  a  branch  of  the  armed  forces  that 
shows  the  beginning  and  ending  dates  of 
the  individual's  active  military  service; 
or  a  certified  copy  of  the  original 
certificate  made  by  the  Federal,  State, 
county  or  municipal  agency  or 
department  in  which  the  original 
certificate  is  recorded;  or 

(b)  A  certificate  from  a  branch  of  the 
armed  forces  that  shows  the  beginning 
and  ending  dates  of  the  individual's 
active  military  service;  or 

(c)  A  photocopy  of  the  document 
described  in  (a)  or  (b)  of  this  section. 

§212.6    Board's  determination  for  use  of 
military  service. 

(a)  Military  service  may  be  creditable 
under  both  the  Railroad  Retirement  and 
Social  Security  Acts,  but  there  are 
provisions  under  those  Acts  to  prevent 
duplicate  use  of  the  service.  The 
Railroad  Retirement  Board  will 
determine  whether  an  employee's 
military  service  should  be  used  as 
railroad  service  or  as  Social  Security 
service.  The  Board's  determination  is 
intended  to  be  to  the  employee's 
advantage;  however,  if  the  employee 
does  not  agree  with  the  Board's 
determination  for  use  of  the  employee's 
military  service,  the  employee  may 
request  that  it  be  changed. 

(b)  Generally,  it  is  to  the  employee's 
advantage  for  the  employee's  military 
service  to  be  creditable  as  railroad 
service  where  any  of  the  following 
conditions  may  be  met  with  the  use  of 
the  employee's  military  service  as 
railroad  service: 

(1)  It  gives  the  employee  10  years  of 
service  (120  months),  which  is  the 
minimum  needed  to  qualify  for  an 
annuity  based  on  age  and  service  or 


total  disability,  as  provided  for  in  Part 
216,  Subpart  B;  or 

(2)  It  gives  the  employee  20  years  of 
service  (240  months),  which  is  the 
minimum  needed  to  qualify  for  an 
occupational  disability  annuity,  as 
provided  for  in  §  216.6  of  this  chapter;  or 

(3)  It  gives  the  employee  25  years  of 
service  (300  months),  which  is  the 
minimum  needed  to  qualify  for  a 
supplemental  annuity,  as  provided  for  in 
Part  216.  Subpart  C;  or 

(4)  It  gives  the  employee  30  years  of 
service  (360  months),  which  would  allow 
the  employee  to  retire  at  age  60  with  a 
full  annuity  and  will  also  provide  a  full 
annuity  to  a  qualified  spouse  at  age  60, 
as  provided  for  in  Part  216,  Subpart  B 
and  D;  or 

(5)  It  gives  the  employee  sufficient 
railroad  service  to  entitle  the  employee 
to  vested  dual  benefit  payments,  as 
provided  for  in  Part  216,  Subpart  H. 

(c)  In  certain  cases  it  may  be  to  the 
employee's  advantage  for  the 
employee's  military  service  to  be 
credited  under  the  Social  Security  Act. 
This  is  generally  true  under  the 
following  conditions: 

(1)  Crediting  the  military  service 
under  the  Social  Security  Act  would 
entitle  the  employee  and  any  eligible 
children  to  social  security  benefits,  since 
direct  benefits  are  not  payable  to 
children  of  retired  employees  under  the 
Railroad  Retirement  Act;  or 

(2)  Crediting  the  military  service 
under  the  Social  Security  Act  would 
entitle  employee  to  vested  dual  benefit 
payments. 

PART  220— [RESERVED] 

5.  Part  220,  Definition  and 
Creditability  of  Service  is  redesignated 
as  Part  210,  Creditable  Railroad  Service; 
therefore,  Part  220  is  reserved. 

PART  222— [RESERVED] 

6.  Part  222,  Definition  and 
Creditability  of  Compensation,  is 
redesignated  as  Part  211,  Creditable 
Railroad  Compensation;  therefore.  Part 
222  is  reserved. 

PART  250— [RESERVED] 

7.  Part  250,  Reports  and  Information  to 
be  Filed  by  Employers,  is  redesignated 
as  Part  209,  Railroad  Employers  Reports 
and  Responsibilities;  therefore.  Part  250 
is  reserved. 

8.  In  order  to  enable  users  to  check  the 
completeness,  accuracy,  and  reasoning 
behind  these  revised  regulations,  a 
Derivation  Table  follows: 


Derivation  Table 


Pvt   209— RMroad   Emptoy- 
an  Reports  and  Reaponsi- 


2091    Ganaral— New. 
209.2    Duly  to  himiih  infor- 
tnalion  and  lacorda. 

2093    Intormation  regarding 
change  m  statu*. 


209.4  Emptoyars'  notica*  o( 
death  of  aniployeea. 

209.5  Emptoyars  suppte- 
mantal  reports  of  sarvica 
and  companaatnn.— New. 

209.6  Employars'  annual  re- 
ports o<  creditable  sarvica 
and  compensation. 

(a) 


(b) 

2097    Employars' 


(a)  Naur 

(b) 

(c)i«ai» 

2098    Employars'    quarterly 
surtwitary  reports  of  corn, 
peniation  aUlusliiiaiils 
209.9    Tamtinalad     employ- 
ars' reports. 


Citmn  section  and  rtama 


Pin  2S&— Reports  and  intor- 
mation to  be  filed  by  em- 
ployers. 

2S0.l(a)  (My  to  kcnish  n- 


General. 
2S01(b)  Duly  to  furnish  in- 

tormaaon  and  i  ei  urtts    iiv 

formation  conoaminB 

change  of  status. 
250.2    Emptoyar  to  nolily  of 

death  of  empioyaa. 


2S0.3    Employers'  roports  of 
oompensaaon   of   empfoy- 


(a)(i). 
(b) 
2503  Employers' 
compensation    of 


reports  of 


W(i> 


2S0.3(a)(2)  Employars'       r» 

ports  of  compensation  of 

amployeas. 
250  3(c)  Employers'     reports 

of   compensstion   of   errv 

ployees. 

209 10  Employee  rapro-  250.6  Reports  of  employee 
santatne's  reports.  rapresanlativas. 

20911  Certificalas  of  sarv-  2S0.S  Employers  to  transmil 
ice  months  and  compensa-  afwwal  statements  of  conv 
tion. 

(b)Naw 

209.12    Empfoyar*'     "gitiaa 

earnings"  reports     New. 

NOTE.— Sacinn  260.4.   Registration  of  Emptoyaaa.   uras 
deleted  due  to  Itte  dacontinuanca  of  Form  CER-1. 

Section  250.3(b).  imermttenl  or  Saaaonal  Employers  Re- 
ports, was  deleted  These  employers'  reports  are  now  cow- 
I  m  {  209.6(b). 


Part    210— Creditable    Rail- 
road Service. 

210.1  (jeneral— New. 

210.2  Definition  of  service. 
(Tiite  VII  service  added). 

2103    ktonlh     of 
(True  VII  sarvica  added). 


210.4    Vear  of  service 


210  5    Craditabtity  of   serv- 
ice. 


(I> 


(V)— New... 


(b).. 
(c).. 

«J) 

(e).. 
(0.. 


(g).. 


Pan  220— Defiration  and 
CreditabiMy  of  SarMoe. 

220.1  Meaning  of  aarvioa. 

220.2  What  constitutes  a 
month  and  ■  year  of  sarv- 
ica. 

220.2  What  constltutas  a 
month  and  a  year  of  serv- 
ice. 

220.3  aeditabHity  of  serv- 
ice. 

(d)  Service  prior  to  Jan.  1, 
1937. 

(e)  Service  pnor  to  Jan.  1. 
1937.  where  individual 
was  amployae  on  Aug. 
29.  1935. 


(f)  Service  subsequent  to 

Oec.  31.  1936. 
(i).   (D   Service  after   Dec 

31.    1936.    to    a    local 

lodge  or  divaion. 
(c)  Service  baaed  on  time 

loat 
(b)  Place  of  perlonnance 

of  service. 
(h)   Sanrioa  as  employee 


(g)  Service  performed  sut>- 
sequenl  to  the  beginning 
date  of  an  arvwity. 
NOTE— Use  of  service  after  ABO  furnished  by  BRC  in 
revised  Pan  218  16 

2106    Sannca    cradHed    for  1 2094    Crediting    of    miitary 
creditable  miitary  i 
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Derivation  Table — Continued 


Cuiranl  McMin  and  na«M 


NOTE.— Uw  ol  wliUri  (■nice  n  ««iu«y  computMon  m« 
be  mrrwlnj  by  BBC  w>  iwweed  Pwt  226 
210.7    Vertfcelioii  ol  aann*  ]  220.4    Verfication  o4 


Note.— Section  2>aL3M  ««s  onvtted  as  t^e  term  "efnpkjy- 
•r"  ie  deined  mPmiXe 


Pvl     211— CradtM*     Reil- 
lottd  CompofiMfeon. 


211  1 
211.2 


(a)(ptus 
(bXptus 

«C)tP*Jt 

211.3 

for  fems  tost 
211.4    Vi 


Pen      222— Oeinkon      end 
CredttebiMy  o«  Cofnpensa- 


2222 


«e*-Ne«. 
W    Ne«.. 


2115    Employee 


211.6    Compensation   band 
on  — t  ir  or  refund  o(  or- 


222J(«»(1)<2) 

2221  SteMory  pnvwons. 
222  1  Slahilory  prevBKna 
222.2(b)  RaHwnarebon    peKJ 

tar  time  loet. 
222.3(h)  AHowancet    n    Inu 

o<  vacation 


222  3(c)  Emptoyee  represent 

atwe  compensakon 
222.2(c)  Waiver  and  refund 

of  orgenizataon  duea. 


itnn  Cfed-  222  4  Amount  of  comperv 
sabon  aMteMUa  to  each 
nonlh   of   milary    service 


21111     Backpay— New. 
211.12    Canpensafeo 
i«ed  tor  tMe  VM  beneits.— 

211  13    MorHhty      maximum 
cradMite  oompenaatnn. 

211  14    VacHiLaliui  ol  com- 
peraetion  darned. 


222.2(b)(2)  Remunerahvi 
peid  tor  lima  loaL 


222.3(a)  Manmum  creditable 
compensation      for      one 


2225  Vertication  of  oompetv 
sabon  denned. 


Part  m-tmurg  mntcm....^.. 

212.1  Qenenl _... 

212.2  MWeiy    aaiMica    dm- 


212.3    CredMng    of    oiBwy 


NOTE.— Section  222.3(b).  Use  of  compensation  after  the 
ABO  is  tarrashed  by  BnC  m  revised  Part  218  16  and 
1 222  3(f)  I 

Pan  209— Mimaiy  Service 
209.1(a)  Statutory  provisions 
(b)  Statutory  provmons 

20g.4(a)  OedWng  of  miMary 
service 

(b)  Covered  by  SRC  m  re- 
vised Part  226 

(c)  Covered  by  BRC  m  re- 
vised Pwt  226. 

208.13    Warpenod 


(a) 
(b) 
(c). 
(d). 


212^4    Penods  ol 


(a).. 


|0>-Na» 
212.5    Vi 


2128    The  BowtTs 
nakon  tar  uee  of 


209.14    Venfication    of 
tary  service  daimod. 


NOTE  —Use  of  miiitary  service 
and  Noicae  to  SSA  to  be 
22B. 


m  the  annuity  computatxyi 
by  BfK:  in  revised  Pact 


Dated  November  16. 1964. 
By  Authority  of  the  Board. 


For  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 

|FR  Doc.  S4-307ga  Filed  ll^ZT-M:  »45  aB| 
MLUNQ  CODE  7K>S-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Parts  193  and  561 

[OPP-FRL-2726;  FAR  9H5201  and  9H5217/ 
R712;  FAP  9H5217/R713] 

Tolerances  for  Pesticides  in  Food 
Administered  by  the  Environmental 
Protection  Agency,  and  Tolerances  for 
Pesticides  in  Animal  Feeds 
Administered  by  the  Environmental 
Protection  Agency;  Pirimiphos-Methyl 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  These  rules  extend  a  food 
additive  regulation  and  a  feed  additive 
regulation  to  pennit  the  combined 
residues  of  the  insecticide  pirimiphot- 
methyl  and  its  metabolites  in  or  on 
certain  food  and  feed  commodities  in 
accordance  with  an  experimental 
program  These  regulations  are  being 
extended  in  conjunction  with 
experimental  use  permits  requested  by 
ICI  Americas,  Inc. 

EFFECTIVE  DATE:  Effective  on  November 
28. 1984. 

ADDRESS:  Written  objections,  identified   . 
by  the  document  control  number  |FAP 
9H5201  and  9H5217/R712  and  713],  may 
be  submitted  to  the:  Hearing  Clerk  (A- 
110),  Environmental  Protection  Agency. 
Rm.  3708,  401  M  St.,  SW.,  Washington, 
D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Jay  Ellenberger.  Product 
Manager  (PM)  12,  Registration  Division 
(TS-767C),  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington,  DC 
20460. 

Office  location  and  telephone  number: 
Rm.  202,  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202.  (703- 
557-2386). 
SUPPtfMENTARY  INFORMATION:  EPA 
issued  notices,  published  in  the  Federal 
Register  of  December  28, 1978  (43  FR 
60652)  (FAP  9H5201)  and  April  20, 1983 
(48  FR  16962)  FAP  9H5217),  which 
announced  that  ICI  Americas,  Inc. 
Wilmington,  DE  19897,  had  submitted 
food/feed  additive  petitions  proposing 
to  amend  21  CFR  Part  193  and  561  by 
establishing  regulations  permitting  the 
combined  residues  of  the  insecticide 
pirimiphos-methyl(0-(2-(diethylamino)- 


6-methyl-4-pyrimidinyl]  O.O- 
dimethylphosphorothioate,  the 
metabolite  0-(2-ethylamino-6-methyl- 
pyrimidin-4-yl]  O.O- 
dimethylphosphorothioate  and  in  free 
and  conjugated  form  the  metabolites  2- 
ethylamino-6-methylpyrimidin-4-ol,  2- 
ethylamino-d-methylpyrimidin-4-ol  and 
2-amino-6-methylpyrimidin-4-ol  in  or  on 
certain  food  and  feed  commodities.  FAP 
9H5201  requested  a  tolerance  of  50  parts 
per  million  (ppm)  in  or  on  the  food 
commodity  peanut  oil,  and  FAP  9H5217 
requested  tolerances  for  the  food/feed 
commodities  rice  and  wheat  millings 
fractions  at  50  ppm  and  the  feed 
commodity  rice  hulls  at  60  ppm. 

EPA  added  a  regulation  to  apply  to 
peanut  oil:  21  CFR  193.468  (48  FR  41157; 
Sept.  14, 1963).  EPA  revised  §  193.468  to 
add  rice  and  wheat  milling  fractions  and 
added  21  CFR  561.432  to  apply  to  rice 
hulls  and  rice  and  wheat  milling 
fractions  (48  FR  51453;  Nov.  9, 1983).  At   . 
the  request  of  ICI  Americas,  Inc.,  EPA  is 
extending  §{  193.468  and  561.432  to 
expire  September  27, 1985. 

Related  documents  [PP  9G2154/T470 
and  PP  9G2200/T469J  extending 
temporary  tolerances  for  pirimiphos- 
methyl  and  its  metabolites  in  or  on 
certain  raw  sraicultural  commodities 
appear  etacwnere  in  this  issue  of  the 
Federal  Register. 

The  metabolism  of  pirimiphos-methyl 
and  its  metabolites  is  adequately 
understood,  and  an  adequate  analytical 
method,  gas  chromatography  mass 
spectrometry,  is  available  for 
enforcement  purposes.  The  pesticide  is 
considered  useful  for  the  purpose  for 
which  the  regulations  are  sought,  and  it 
is  concluded  that  the  pesticide  can  be 
safely  used  in  the  prescribed  manner 
when  such  use  is  in  accordance  with  the 
label  and  labeling  registered  pursuant  to 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(86  Stat  973;  7  U.S.C.  136  et  seq.). 
Therefore,  the  regulations  are  extended 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation,  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
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requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  food  or 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  such 
food  or  feed  additive  levels  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4, 1981  (46  FR  24945). 

(Sec.  409(c)(1).  72  Stat.  1788  (21  U.S.C. 
346(c)(1))) 

List  of  Subjects  in  21  CFR  Parts  193  and 
561 

Food  additives.  Feed  additives. 
Pesticides  and  pests. 

Dated:  November  4, 1984. 
Steven  Schatzow, 
Director,  Office  of  Pesticide  Programs. 

Therefore,  21  CFR  Chapter  I  is 
amended  as  follows: 

PART  193— {AMENDED] 

1.  In  Part  193,  §  193.468  is  amended  in 
the  table  in  paragraph  (b)  by  revising 
the  expiration  dates,  to  read  as  follows: 


9  193.468 

PIrimiphos-methyL 

•                   * 

*         *         * 

(b)*  * 

* 

Parts 

Foods 

per 

mil- 

Expiialion data 

lion 

Peanut  ol „ 

50.0 
500 
50.0 

Sept  27. 
Sept  27. 
Sept.  27. 

1985 

1965 

Wheat,  milling  fractions 

1965 

PART  561— [AMENDED] 

2.  In  Part  561,  S  561.432  is  amended  in 
the  table  in  paragraph  (b)  by  revising 
the  expiration  dates,  to  read  as  follows: 

§  561.432    PIrtmiphos-methyL 

***** 

(b)  •  *  * 


Feeda 

Part* 
per 
mil- 
lion 

Expifstion  (tals 

Rice,  hons 

60.0 
500 
50.0 

Sept  27,  1985 
Sept.  27,  1965. 

Wheat.  mHlmg  tractions 

Sept.  27.  1965 

|PR  Doc.  M-«1Se  Filed  11-27-64: 6:45  am) 
BtLUNQ  CODE  •S60-S0-tl 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

Occupational  Exposure  to  Cotton  Dust 

AQENCY:  Occupational  Safety  and 
Health,  Administration  (OSHA),  Labor. 
ACTION:  Administrative  stay. 

summary:  The  current  OSHA  cotton 
dust  standard  (29  CFR  1910.1043) 
requires  that  by  March  27, 1984,  all 
textile  operations  to  which  the  standard 
applies  must  be  in  compliance  with  the 
permissible  exposure  limit  using 
engineering  and  work  practice  controls. 
Pending  completion  of  an  ongoing 
review  of  the  standard,  OSHA  issued  a 
stay  of  the  effective  date  of  this 
provision  until  September  27, 1984  for 
some  operations  of  ring  spirming  of 
coarse  count  cotton  yams  (February  23, 
1984;  49  FR  6717).  OSHA  has  not 
completed  its  review,  and  it  is  therefore 
extending  the  stay  for  the  same 
operations  until  January  27, 1985.  During 
this  period  all  other  applicable 
provisions  of  the  standard  apply.  It 
appears  that  some  coarse  count  cotton 
ring  spinning  operations  have  feasibility 
problems  coming  into  compliance,  and 
the  stay  will  give  OSHA  time  to  review 
the  record  and  make  fmal 
determinations. 

DATE:  This  stay  is  effective  from 
September  27, 19&4  to  January  27, 1985, 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Foster,  Occupational  Safety  and 
Health  Administration,  Room  N-3657, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210,  Telephone  (202)  523-8148. 
SUPPLEMENTARY  INFORMATION:  The 
Occupational  Safety  and  Health  Act 
requires  OSHA  to  set  occupational 
health  standards  which  most  adequately 
assure  employee  safety  and  health  "to 
the  extent  feasible."  In  the  preamble  to 
the  1978  OSHA  cotton  dust  standard  (43 
FR  27350,  June  23, 1978),  the  Agency 
presented  a  substantial  amount  of 
evidence  to  demonstrate  the  technical 
feasibility  of  the  standard  in  the  textile 
industry  based  on  the  evidence  then 
available. 

Beginning  in  1981  as  evidence  of 
actual  implementation  of  the  cotton  dust 
standard  became  available,  OHSA 
undertook  a  further  review  of  the 
feasibility  of  the  standard.  As  part  of 
this  review,  OSHA  hired  a  consulting 
firm,  Centaur  Associates,  to  examine  a 
number  of  issues  including  the  current 
state  of  compliance  and  to  review  the 
technological  feasibility  of  completing 


the  compliance  programs  within  the 
deadline  specified  by  the  standard 
(March  27. 1984). 

After  visiting  15  plants  and 
interviewing  numerous  industrial 
engineers  and  manufacturers  of  dust 
control  equipment,  Centaur  reported 
that  textile  experts  generally  consider 
the  requirements  of  the  1978  standard  to 
come  into  compliance  with  the 
engineering  control  provisions  by  March 
27, 1984  to  be  feasible.  The  Centaur 
Report  (Exhibit  185)  documented  that  in 
1982.  a  large  percentage  of  textile 
operations  were  already  in  compliance 
with  the  permissible  exposure  limit. 

Nevertheless.  Centaur  found  that  a 
problem  does  exist  for  speciHc 
processes  in  the  manufactiuing  of 
certain  types  of  yam  to  come  into 
compliance  with  engineering  controls  by 
March  27, 1984.  These  problem  areas 
were  concentrated  in  the  ring  spinning 
operations  for  high-control-content, 
coarse  count  yam.  These  yams  are  used 
in  denim,  duck,  heavy  terry  cloth,  and 
heavy  industrial  fabrics.  Recent 
experience  with  these  particular  ring 
spinning  processes  indicates  that 
ventilation  systems  may  not  always  be 
effetive  and  that  this  production 
equipment  cannot  generally  be  isolated. 

There  are  several  possible  solutions  to 
the  dust  control  problem,  including  the 
rapid  advent  of  open-end  spinning 
systems.  This  relatively  new  technology 
reduces  the  dust  levels  because  the 
fibers  are  spun  within  enclosed  rotors 
and  ventilation  is  designed  into  the 
machinery.  There  are,  however, 
currently  some  problems  with  open-end 
spun  yam.  For  instance,  open-end  yam 
is  generally  weaker  than  ring-spun 
yams,  and  broken  ends  in  weaving 
operations  may  sometimes  result  in 
negative  wear  and  appearance 
properties  in  the  finished  fabric.  These 
factors  have  led  some  garment 
manufacturers  to  insist  that  fabric  for 
their  apparel  be  made  with  ring-spun 
yam. 

It  appeared,  therefore,  that  it  might 
not  be  feasible  for  employers  to  lower 
dust  levels  to  the  permissible  exposure 
limit  by  March  27, 1984  for  high-cotton- 
content,  coarse  count  ring  spinning 
operations.  However,  it  also  appeared 
that  these  problems  could  be  overcome 
in  several  years.  Control  technology, 
including  open-end  spinning,  is  rapidly 
advancing  and  compliance  with  the 
standard  should  be  possible  in  all 
operations  in  the  relatively  near  future. 

Based  on  this  information,  OSHA 
proposed  in  its  June  10, 1983  Federal 
Register  notice  (48  FR  26962)  to  extend 
the  deadline  for  compliance  using 
engineering  and  work  practice  controls 
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found  in  §  19iai(M3(mM2Hii)-  The 
deadline  was  proposed  to  be  extended 

from  March  27, 1984  to  March  27, 1986. 
The  proposed  extension  would  cover 
only  ring  spinning,  spooling  and  winding 
of  coarse  (ycun  count  of  14  or  lower), 
high-cotton-content  (equal  to  or  greater 
than  80%)  yam. 

This  proposal  was  discussed  at  length 
by  some  of  the  commenters  and 
additional  evidence  and  testimony  were 
presented  on  this  issue  at  the  hearings. 
Percy  Thackston,  Executive  Vice 
(Resident  of  the  Bahnson  Company,  a 
suppher  of  ventilation  equipment, 
testified  to  the  inadequacy  of  control 
equipment  for  these  operations  (Tr.  at 
676).  James  A.  King.  Vice  President  of 
the  Textile  Manufacturing  Division  of 
Cone  Mills  Corporation,  gave  examples 
of  his  company's  efforts  to  reduce  dust 
levels  below  the  PEL  in  the  ring  spinning 
of  coarse  count  yams  {Jr.  at  682-683). 
Commissioner  John  Brooks  of  North 
Carolina  stated  that  these  operations 
were  the  primary  component  of  spinning 
areas  which  are  not  in  compliance  with 
the  PEL  in  the  State  of  North  Carolina 
and  concurred  that  a  two-year  extension 
would  be  reasonable  (Tr.  1274, 1283). 
However,  the  evidence  indicated  that 
there  are  some  coarse  count,  high- 
cotton-content  yam  spinning  operations 
which  have  already  achieved  the  limit 
by  switching  to  open  end  spinning. 

The  post-hearing  briefs  of  both  the 
Amalgamated  Clothing  and  Textile 
Workers  Union  (Exhibit  279)  and  the 
American  Textile  Manufacturers 
Institute  (Exhibit  280)  recommended, 
based  on  the  above  evidence,  that  the 
two  year  extension  proposed  by  OSHA 
be  granted  but  with  some  slight 
modification  to  the  specifications  that 
OSHA  originally  proposed  for  the  yam 
operations  to  be  covered.  The  testimony 
of  Percy  Thackston  (Tr.  at  698)  and 
James  King  (Tr.  at  664,  699)  pointed  out 
that  a  somewhat  broader  range  of 
criteria  for  the  yam  was  needed. 

The  record  for  OSHAs  June  10, 1983 
proposal  closed  December  14. 1983.  In 
February  1984.  it  became  clear  that 
OSHA  could  not  complete  the  analysis 
of  the  record  by  the  March  27, 1984 
deadline  to  achieve  compliance  with  the 
engineering  control  requirements. 
However,  based  on  its  preliminary 
review  of  the  evidence  and  the 
recommendations  of  both  the  affected 
union  and  industry  association,  it 
appeared  likely  that  OSHA's  Hnal 
decision  would  be  to  incorporate  an 
extension  similar  to  that  recommended 
by  the  union  and  trade  association.  In 
addition,  if  the  original  deadline  is 
extended,  it  would  be  wasteful  for 
employers  in  the  meantime  to  have  to 


install  ventilation  equipment  which 
would  probably  not  achieve  the 
permissible  exposure  limit,  since  better 
and  more  efficient  equipment  would  be 
available  shortly  which  would  achieve 
the  level.  Based  on  this  factor,  the 
evidence  in  the  record,  and  the 
recommendation  of  the  interested 
parties,  OSHA  stayed  the  effective  date 
of  the  engineering  control  requirement 
for  ring  spinning  of  coarse  count  cotton 
yams  as  defined  until  September  27, 
1984  in  Federal  Register  notice  of 
February  23, 1984  (49  FR  6717). 

Final  review  of  the  amendments  to  the 
standard  resulting  from  the  June  10, 1983 
proposal  has  not  been  completed.  For 
the  reasons  just  stated,  it  continues  to 
be  appropriate  to  slay  the  enforcement 
of  the  engineering  control  provisions 
solely  for  ring  spinning  using  coarse 
count,  high  cotton  content  cotton  yams 
as  defined  in  this  notice.  Accordingly, 
OSHA  is  hereby  temporarily  staying  the 
effective  date  of  the  engineering  control 
requirement  of  29  CFR 
1910.1043(m)(2)(ii)  for  the  operations  of 
ring  spinning  and  winding,  twisting, 
spooling,  beaming,  and  warping 
following  ring  spinning,  where  the  yams 
meet  the  following  criteria: 

Where  the  weight  of  the  yam  being 
rim  is  100  percent  cotton,  the  stay 
applies  where  the  average  yam  count  by 
weight  is  18  or  below. 

Where  the  average  by  weight  of  the 
yam  being  run  is  80  percent  or  more 
cotton,  the  stay  applies  where  the 
average  yam  count  by  weight  is  16  or 
below. 

Where  the  average  by  weight  of  the 
yam  being  run  is  50  percent  or  more 
cotton,  the  stay  applies  where  the 
average  yam  count  by  weight  is  14  or 
below. 

This  stay  of  enforcement  is  for  a  four 
month  period,  beginning  on  September 
27, 1984  and  ending  on  January  27, 1985. 
This  stay  will  permit  the  Agency  to 
make  appropriate  final  decisions  with 
full  supporting  rationale.  In  the  interim, 
all  the  other  provisions  of  the  standard 
are  in  effect  for  these  operations 
including  the  respirator^'  protection 
provisions  which  should  reduce 
employee  exposures  below  the 
permissible  exposure  limit.  Except  for 
this  stay  all  provisions  uf  the  cotton  dust 
standard  29  CFR  1910.1043  became  fully 
effective  for  yarn  production  and 
slashing  and  weaving  operations  on 
March  27, 1984. 

The  matters  temporarily  stayed  have 
already  been  subject  to  a  specific 
proposal  and  comment  by  interested 
parties.  The  extent  of  the  stay  reflects 
both  the  record  evidence  and  the  views 
of  both  union  and  industry  participants. 


The  stay  is  for  a  brief  fixed  period  to 
permit  appropriate  final  decisions  to  be 
taken  after  careful  and  complete  review 
of  the  record.  Accordingly,  the  Agency 
determines  that  further  notice  and 
comment  on  this  limited  stay  would 
serve  no  useful  informational  purpose 
and  finds  that  this  is  good  cause  for 
finding  further  notice  and  comment 
unnecessary  within  the  meaning  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b). 

List  of  Subjects  in  29  CFR  Part  1910 

Cotton  dust.  Occupational  safety  and 
health. 

Authority;  This  document  was  prepared 
under  the  direction  of  Robert  A.  Rowland. 
Assistant  Secretary  of  L,abor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue,  NW.,  Washington.  D.C. 
It  is  issued  pursuant  to  sections  6(b)  and  8(g) 
of  the  Occupational  Safety  and  Health  Act. 
(84  Stat.  1593,  1600,  29  U.S.C.  655,  657),  29 
CFR  Part  1911;  Secretary  of  Labor's  Order  No 
9-83  (48  FR  35736)  and  5  U.S.C.  551  et  seq. 

Signed  at  Washington,  D.C.  this  19th  day  of 
November.  1984. 

Robert  A.  Rowland,  * 

Assistant  Secretary  of  Labor. 

|KR  Doc  84-30844  Filed  11-27-M:  8:45  iml 
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POSTAL  SERVICE 
39  CFR  Part  111 

Additional  Specifications  for  the 
Testing  of  Postage  Meters 

agency:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  postal 
specifications  for  testing  postage  meters 
to  include  auxiliary  equipment  required 
for  the  operation  of  postage  meters.  This 
includes  such  items  as  carrying  cases 
with  built-in  power  supplies,  postage 
meter  bases  which  would  effect  the 
operation  of  the  meters,  and  other 
equipment  which  could  cause  failures  of 
postage  meters.  Testing  meters  without 
testing  auxiliary  equipment  may  not  be 
sufficient  to  assure  accuracy  in 
collecting  postage. 

EFFECTIVE  DATE:  December  28,  1984. 

FOR  FURTHER  INFORMATION  CONTACT 

F.E.  Gardner,  (202)  245-4565. 
SUPPLEMENTARY  INFORMATION:  On 
September  18. 1984,  the  Postal  Service 
published  for  comment  in  the  Federal 
Register  (49  FR  36510)  proposed  changes 
to  Part  144  of  the  Domestic  Mail  Manual 
(DMM),  dealing  with  specifications  for 
the  testing  of  postage  meters.  Interested 
persons  were  invited  to  submit  written 


^ 
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comments  concerning  the  proposed 
changes  on  or  before  October  17. 19M. 
No  comments  were  received.  Before 
publishing  the  proposal  in  the  Federal 
Registar,  however,  we  conferred  with 
meter  manufacturers  about  the  proposed 
change.  Two  of  them  concurred  at  once 
with  our  proposal;  one  objected,  but 
later  concurred  after  the  change  was 
explained  in  greater  detail. 

Accordingly,  the  Postal  Service 
hereby  adopts,  without  change,  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (39  CFR  111.1). 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  144— POSTAGE  METERS  AND 
METER  STAMPS 

In  144  J,  add  new  .92j  reading  as 
follows: 

144.9    Manufacture  and  dtotrtMiHon  of 
pottage  meter*. 

*        «        •        *        * 

.92    Specifications. 

.92j    Auxiliary  equipment  required  for 
the  operation  of  the  postage  meters  must 
be  a  part  of  the  final  production  models 
submitted  for  postal  approval.  Failure  of 
the  auxiliary  equipment,  which  could 
cause  malfunction  in  postage  meter 
operation,  will  be  considered  the  same 
as  a  postage  meter  failure. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Regisler  as  provided  in  39 
CFR  111.3. 

(39  U.S.C.  401  (2).  (10).  404(a)(2)(4)) 
W.  Allen  Sanders, 

Associate  General  Counsel.  Office  of  General 
Law  and  Administration. 

|FR  Doc  M-31147  Filed  11-27-84:  845  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  4E302S/R706:  Fm.-2722-6] 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Cttemicals  in 
or  on  Raw  Agricultural  Commodities; 
Acephate 

AGENCY:  Environmental  ProtecUon 
Agency  (EPA). 


Final  rule. 


SUMMARY:  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  insecticide  acephate  and  its 
cholinesterase-inhibiting  metabolite  in 
or  on  the  raw  agricultural  commodity 
macadamia  nuts.  This  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide  in  or  on 
the  commodity  was  requested  in  a 
petition  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4). 
DATE:  Effective  on  November  28, 1984. 
ADOHESS:  Written  objections,  identified 
by  the  document  control  number  (PP 
4E3028/R706},  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708,  401  M  St., 
SW.,  Washington,  D.C.  20480. 
FOR  FURTHER  INFORMATION  CONTACT 
By  mail: 

Donald  Stubbs,  Emergency  Response 
and  Minor  Use  Section  (TS-767C). 
Registration  Division,  Environmental 
Protection  Agency,  401  M  SL,  SW., 
Washington.  D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  716B,  CM  No.  2, 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202 
(703-557-1192). 
SUPPLEMENTARY  INFORMATION:  EPA 
issues  a  proposed  rule,  published  in  the 
Federal  Register  of  September  26, 1984 
(49  FR  37812),  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  4E3028 
to  EPA  on  behalf  of  the  IR-4  National 
Director,  Dr.  Robert  H.  Kupelian.  and  the 
Agricultural  Experiment  Station  of 
Hawaii. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drag,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  insecticide 
acephate  (O.S-dimethyl 
acetylphosphoramidothioate)  and  its 
cholinesterase-inhibiting  metabolite 
0,S-dimethyl  phosphoramidothioate  in 
or  on  the  raw  agricultural  commodity 
macadamia  nuts  at  0.05  part  per  million 
(ppm). 

There  were  no  comments  nor  requests 
for  referral  to  the  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  Agency  has 
determined  that  the  establishment  of  the 


tolerance  will  protect  the  public  health 
and  is  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  %vrilten  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  ^Dunds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  ground^  legally  sufficient  to  justify 
the  rehcf  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Sec.  408(d)(2).  68  Stat.  512  (21  U.S.C 
346a(d)(2))) 

List  of  Subjecte  in  40  CFR  Part  IM 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  November  IX  19B4. 
Steven  SdMtsow, 
Director.  Office  of  Pesticide  Programs. 

PART  ISO— (AMENOEOl 

Therefore,  40  CFR  180.108  is  amended 
by  adding  and  alphabetically  inserting 
the  raw  agricultural  commodity 
macadamia  nuts  to  read  as  follows: 


§  1S0.106 
residi 


Acepftate;  toterances  for 


Pain  par 


OjBS 
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40  CFR  Part  712 
[OPTS-S200S;  FRL  2724-«) 

Toxic  Sutwtances  Control  Act; 
Ctiemicat  h>formation  Rules;  Addition 
of  Ct>efnicai« 

aoency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  EPA  is  adding  seven 
chemicals  to  the  Toxic  Substances 
Control  Act  section  8(a)  Preliminary 
Assessment  Information  rule.  The  seven 
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chemicals  were  recommended  by  the 
Interagency  Testing  Committee  (ITC)  in 
its  Fifteenth  Report  and  designated  for 
priority  consideration  by  EPA  within  1 
year.  An  amendment  to  the  Preliminary 
Assessment  Information  rule,  which  was 
published  in  the  Federal  Register  of  May 
11. 1983  (48  FR  21294).  provides  that 
chemical  substances  and  designated 
mixtures  that  have  been  recommended 
for  testing  by  the  ITC  and  designated  for 
12-monfh  response  may  be  made  subject 
to  the  rule  by  the  publication  of  an 
amendment  to  thai  effect  in  the  Federal 
Register.  Thirty  days  after  the 
publication  of  this  amendment  to  the 
regulation,  these  chemicals  will  become 
subject  to  40  CFR  Part  712. 
Manufacturers  of  these  chemicals  will 
then  have  60  days  to  submit  a  completed 
Preliminary  Assessment  Information 
report  (EPA  Form  No.  7710-35)  for  each 
plant  site  at  which  they  manufacture  or 
import  one  of  these  seven  chemicals. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  December  28. 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-543.  401  M  St.. 
SW..  Washington.  D.C.  20460.  Toll  free: 
(800-424-9065),  In  Washington  D.C: 
(554-1404).  Outside  the  USA: 
(Operator— 202-554-1404). 
SUPPLEMENTARY  INFORMATION:  OMB 
Control  Number  2000-0420. 

I.  Background 

Under  section  8(a)  of  the  Toxic 
Substances  Control  Act  (TSCA),  EPA 
issued  the  Preliminary  Assessment 
Information  rule,  which  was  published 
in  the  Federal  Register  of  June  22, 1982 
(47  FR  26992),  for  reporting  by  chemical 
manufacturers.  Those  companies  which 
manufactured,  produced,  or  imported 
one  of  the  approximately  250  chemical 
substances  listed  were  to  report  general 
production,  use,  and  exposure  data  to 
the  Agency  by  November  19, 1982.  An 
amendment  to  th;;  rule,  published  in  the 
Federal  Register  of  May  11. 1983  (48  FR 
21294),  added  40  CFR  712.30(c)  which 
provides  that  chemicals  designated  by 
the  Interagency  Testing  Committee  may 
be  made  subject  to  the  rule  by  the 
publication  of  a  regulation  to  that  effect  * 
in  the  Federal  Register.  Today's  final 
rule  uses  the  authority  of  40  CFR 
712.30(c)  to  add  seven  chemicals  to  the 
list  for  reporting  of  preliminary 
assessment  information. 

Elsewhere  in  today's  Federal  Register. 
EPA  is  issuing  a  notice  announcing  the 
receipt  of  the  Fifteenth  Report  of  the 
Interagency  Testing  Committee,  which 
was  transmitted  to  the  Administrator  of 


EPA  on  November  6. 1984.  The  Fifteenth 
Report,  which  revises  and  updates  the 
Committee's  priority  list  of  chemicals, 
adds  seven  chemicals  to  the  list  for 
priority  consideration  within  12  months 
by  EPA  in  the  promulgation  of  test  rules 
under  section  4(a)  of  TSCA.  In  addition 
to  adding  the  seven  chemicals 
designated  by  the  ITC  to  the  section  8(a) 
Preliminary  Assessment  Information 
rule,  the  Agency,  in  a  separate  action,  is 
adding  these  chemicals  to  the  list  of 
substances  and  mixtures  for  which  lists 
and  copies  of  unpublished  health  and 
safety  studies  must  be  submitted  under 
section  8(d)  of  TSCA. 

11.  Chemicals  To  Be  Added 

The  seven  ITC  designated  chemicals 
for  which  reporting  is  required  under 
section  8(a)  are  as  follows: 


CAS  No. 

Nam* 

8*-«S-i 
85-22-35 
98-82-8 
126-99-8 
137-20-2 
149-30-4 
555-67-2 

Anttwaqumooe 

Paniabromoelfiylbetuena. 

Cwnana. 

2-Chtoro-1.3-t)ut«diene  (Oilofoprene). 

Sodium  N-mattV-N-otooyltaurin*. 

MarcaptobenzothuLzote. 

Octamethylcyclotalrasiloxana. 

in.  Reporting  Requirements 

All  persons  who  manufactured  or 
imported  the  chemical  named  in  this 
rule  during  their  latest  complete 
corporate  fiscal  year  must  submit  a 
Preliminary  Assessment  Information 
Manufacturer's  Report  (EPA  Form  No. 
7710-35)  for  each  importing  or 
manufacturing  site  which  produces  a 
subject  chemical  substance.  A  separate 
form  must  be  completed  for  each 
chemical  and  submitted  to  the  Agency 
no  later  than  February  26, 1985.  Copies 
of  the  form  are  available  from  the  TSCA 
Assistance  Office  at  the  address  given 
above. 

Manufacturers  who  quahfy  as  small 
with  respect  to  the  previously 
prescribed  standards  are  exempt  from 
this  rule  under  40  CFR  712.25(c). 

Under  S  712.30(a)(3)  of  the  Preliminary 
Assessment  Information  rule,  a 
company  which  has  voluntarily 
submitted  a  Manufacturer's  Report  to 
the  ITC  will  be  allowed  to  submit  a  copy 
of  the  original  Report  to  EPA.  Also 
under  §  712.30(a)(3).  persons  who 
previously  and  voluntarily  provided 
EPA  with  a  Manufacturer's  Report  on 
one  of  the  seven  substances  listed  in 
§  712.30(k)  must  notify  EPA  by  letter  of 
their  desire  to  have  this  submission 
accepted  in  lieu  of  a  current  data 
submission  and  must  follow  all  other 
procedures  outlined  in  that  section. 

Any  person  who  believes  that 
reporting  on  a  chemical  is  unnecessary 
should  promptly  submit  to  the  Agency 


his  reasons  in  detail  for  that  belief.  The 
chemical  may  then  be  removed  from  the 
rule  at  the  Agency's  discretion,  for  good 
cause.  When  withdrawing  a  chemical 
from  the  rule,  the  Agency  will  issue  a 
rule  amendment  for  publication  in  the 
Federal  Register. 

IV.  Release  of  Aggregate  Data 

The  Agency  will  follow  the 
procedures  for  release  of  aggregate  data 
and  requesting  exemptions  from  release 
of  aggregate  statistics  as  prescribed  in 
the  rule  related  notice  published  in  the 
Federal  Register  of  June  13, 1983  (48  FR 
27041).  Requests  for  exemptions  from 
release  of  aggregate  data  for  any 
substance  must  be  received  by  EPA  no 
later  than  February  26, 1985. 

V.  Economic  Impact 

Employing  the  analysis  prepared  for 
the  Preliminary  Assessment  Information 
rule  published  in  the  Federal  Register  of 
June  22, 1982,  as  well  as  other  relevant 
data,  the  Agency  has  estimated  the 
impact  of  the  addition  of  these 
chemicals  on  the  firms  that  must  report 
and  upon  the  Agency  in  terms  of  data 
processing  costs. 

The  Agency  used  the  TSCA  Inventory 
to  generate  a  list  of  manufacturers  and 
importers  of  the  seven  chemicals.  After 
excluding  firms  which  reported  no 
production  for  the  Inventory,  59 
companies  operating  63  sites  were  listed 
as  manufacturers  of  the  chemicals  and 
28  importers  of  the  chemicals  were 
identified.  Five  of  the  manufacturers 
subject  to  reporting  for  this  rule  qualify 
as  a  small  business  as  defined  in  40  CFR 
712.25(c).  Thus,  82  firms  (or  58  U.S.  sites 
plus  28  importers)  are  expected  to  report 
for  this  rule.  A  total  of  86  reports  are 
expected. 

The  costs  for  reporting  are  broken 
down  as  follows: 


Hcporttnfl  Cost 

(■)  86  raporti  expeded  at  $707  par  report S60.802 

(b)  86  famikanzation  casa*  at  $590  par  casa 50.740 

ToUl „ 111.540 

Average  cost  par  srta  equals $1,300 

Average  cost  per  firm  equals $1,360 

Reporting  Burden 

(a)  Familianzation  (18  hours  par  site  limes  86 

Sites  per  importers 1.550 

(b)  Reporting  (16  hours  par  report  times  86  re- 
ports)         1.380 

Tom" 2  930 

EPA  Cost 

Processmg  Cost  equals  $80  per  report  iHnes  86 
raporta „ $6,880 

"Hours 
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VI.  Rulemaking  Record 

EPA  has  established  a  public  record 
(docket  number  OPTS-82014)  for  this 
rulemaking  document.  All  documents, 
including  the  index  to  this  public  record, 
are  available  for  inspection  in  the  OTS 
Reading  Room,  Rm.  E-107,  401  M  Street, 
SW.,  Washington,  D.C.  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  Tbis  record  includes 
basic  information  considered  in 
developing  this  rule. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  result  in  an  effect  on 
the  economy  of  $100  million  or  more,  an 
increase  in  costs  or  prices,  or  any  of  the 
adverse  effects  described  in  the 
Executive  Order. 

This  amendment  was  not  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review,  because  the 
automatic  listing  of  designated 
substances  is  provided  for  in  40  CFR 
712.30(C) — a  final  rule  which  had  been 
previously  reviewed  by  OMB  under  the 
terms  of  the  Executive  Order. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provision  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  and  have  been  assigned  OMB 
control  number  2000-0420. 

(Sec.  8(a),  Pub.  L  (94-169.  90  Stat.  2027  (15 
U.S.C.  2607(a))) 

List  of  Subjects  in  40  CFR  Part  712 

Chemicals,  Environmental  protection. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  15, 1984. 
John  A.  Moora, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  712— [AMENDED] 

Therefore,  Chapter  I  of  40  CFR  Part 
712  is  amended  by  adding  i  712.30(m) 
and  OMB  control  number  2000-0420  to 
read  as  follows: 


(m)  A  Preliminary  Assessment 
Information  Manufacturer's  Report  must 
be  submitted  by  February  26. 1985.  for 
each  chemical  substance  listed  below. 


CAS  No 

Name 

84-65-1 
85-22-3 
9S-82-8 
128-99-8 
137-20-2 

Anthraqunorw 

Penlabromoelhylbenzene. 

Cumene. 

20itoro-1.3-butadiene  (Chkxoprsnel. 

Sodwm  N-awthyl-N.oleoyltaunne. 

149-30-4 
556-67-2 

Octtfnethylcyctotetrasiloxan*. 

§712.30 
periods. 


Ctiemicai  lists  and  fepofting 


(1)  (Reserved) 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0420). 
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40  CFR  Part  716 

[OPTS-S4013  FRL  2725-1) 

Toxic  Substances  Control  Act;  Healtti 
and  Safety  Data  Reporting; 
Subn>issk>n  of  Lists  and  Copies  of 
Health  and  Safety  Studies 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUIMMARY:  This  amendment  will  add 
seven  chemicals  to  the  list  of  chemical 
substances  and  mixtures  for  which  lists 
and  copies  of  unpublished  health  and 
safety  studies  must  be  submitted  under 
section  8(d)  of  the  Toxic  Substances 
Control  Act  (TSCA).  15  U.S.C  2607(d). 
The  chemical  substances  to  be  added 
were  reconmiended  for  testing  by  the 
Interagency  Testing  Committee  (ITC)  in 
its  Fifteenth  Report  to  EPA  and 
designated  for  priority  consideration  by 
EPA  within  12  months.  Under  40  CFR 
716.18(b),  chemical  substances  and 
designated  mixtiires  that  have  been 
designated  for  testing  by  the  ITC  may  be 
made  subject  to  the  rule  by  the 
publication  of  an  amendment  to  that 
effect  in  the  Federal  Register.  Thirty 
days  after  publication  of  this 
amendment  to  the  regulation,  these 
chemicals  will  become  subject  to  40 
CFR,  Part  718,  Subpart  A. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  December  28, 1984. 
FOR  FURTHER  NtFORMATKM  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543.  401  M  St. 
SW.,  Washington,  D.C.  204ea  Toll  free: 
(800-424-9065),  In  Washington.  D.C: 
(554-1404),  outside  the  USA: 
(Operator— 202-554-1404). 
SUFPLEMENTARY  INFORMATION:  OMB 
Control  Number:  2070-0004. 


I.  Background 

EPA  issued  regulations  under  section 
8(d)  of  TSCA,  which  were  published  in 
the  Federal  Register  of  September  2. 
1962  (47  FR  38780),  to  require  submission 
of  lists  and  copies  of  unpublished  health 
and  safety  studies  on  specifically  listed 
chemicals  by  chemical  manufacturers 
and  processors.  Other  persons  in 
possession  of  such  studies  may  be  asked 
to  submit  them  on  a  voluntary  basis. 
The  rule  established  standardized 
reporting  requirements  and  provides  for 
amending  the  list  of  chemicals  subject  to 
the  rule. 

Section  716.18(b)  provides  that  ITC- 
designated  chemicals  may  be  made 
subject  to  the  rule  by  the  publication  of 
a  regulation  to  that  effect  in  the  Federal 
Register.  Therefore,  this  regulation 
adding  these  chemicals  to  40  CFR  716.17 
constitutes  the  notice  required  by  40 
CFR  7iai8(b).  On  December  28, 1984, 
the  chemical  substances  listed  below 
will  become  subject  to  40  CFR  Part  716. 
Subpart  A. 

Elsewhere  in  today's  Federal  Register. 
EPA  is  issuing  a  notice  announcing  the 
receipt  of  the  Fifteenth  Report  of  the 
Interagency  Testing  Committee,  which 
was  transmitted  to  the  Administrator  of 
EPA  on  November  6. 1984.  The  Fifteenth 
Report,  which  revises  and  updates  the 
Committee's  priority  list  of  chemicals, 
adds  seven  chemicals  to  the  list  for 
priority  consideration  within  12  months 
by  EPA  in  the  promulgation  of  test  rules 
under  section  4(a)  of  TSCA.  In  addition 
to  adding  the  seven  chemicals 
designated  by  the  ITC  to  the  section  8(d) 
Health  and  Safety  Data  Reporting  rule, 
the  Agency,  in  a  separate  action,  is 
adding  these  chemicals  to  the  list  of 
substances  and  mixtures  for  which  a 
completed  Preliminary  Assessment 
Information  report  must  be  submitted 
under  section  8(a)  of  TSCA. 

The  seven  new  designated  chemicals 
are  listed  below. 

II.  Chemicals  To  Be  Added 


CASNa 


84-65-1 
86-22-3 

96-82-8 
126-89-8 
137-20-2 
149-30-4 
556-67-2 


AnRwaqumorta 

Cumtrm. 

2-CMoro-i.3-tiulai(an«  (atDrapiana). 

Sodwra  N-melh)fl-N-ol*oy«aunw. 

MercapUbarocKhiazola 

Octamethytcydotetraailoxana. 


III.  Economic  Impact 

EPA  estimates  that  submitting  the 
required  data  on  these  additional 
chemicals  will  cost  industry  $70,800. 
This  consists  of  the  following: 
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CopoaM  lut*  rsMOTi. 

F*  n»ch — 

TMaisting 


Photocopymg  (mamaH  ind  Mbei).. 


OngoviQ  rvpcvtn0_ 


ToM- 


S39.670 
4.100 
7.940 
340 
2.020 
14.900 
1330 

70.800 


If  the  Agency  assumes  ±30  percent 
margin  of  error  in  these  estimates,  the 
range  of  probable  cost  varies  from 
$92,040  to  $49,560.  These  costs  are 
minimal  compared  to  the  importance  of 
obtaining  information  in  time  to 
evaluate  ITC-designated  chemicals 
within  statutory  deadlines. 

rv.  Rulemaking  Record 

EPA  has  established  a  public  record 
(docket  number  OPTS-84013)  for  this 
rulemaking  dociunent  which,  along  with 
a  complete  index,  is  available  for 
inspection  in  Rm.  E-108,  401  M  St.,  SW.. 
Washington,  D.C.,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  This  record  includes 
information  considered  by  the  Agency  in 
adding  the  ITC  chemicals  to  this  rule. 
The  record  includes  the  following: 

1.  Health  and  Safety  Study  Reporting 
Regulations  (40  CFR  Part  716),  Public 
Record.  Docket  No.  84003. 

2.  Reports  Impact  Analysis  for  40  CFR 
Part  716  and  this  regulation. 

3.  Fifteenth  Report  of  the  Interagency 
Testing  Ck)mmittee  (ITC). 

V.  Regulatory  Assessment  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  result  in  an  effect  on 
the  economy  of  $100  million  or  more,  an 
increase  in  costs  or  prices,  or  any  of  the 
adverse  effects  described  in  the 
Executive  order. 

This  nnal  rule  was  not  submitted  to 
the  OfHce  of  Management  and  Budget 
(OMB)  for  review,  because  the 
automatic  listing  of  designated 
substances  is  provided  for  in  40  CFR 
716.18(b) — a  final  rule  which  had  been 
previously  reviewed  by  OMB  under  the 
terms  of  the  Executive  order. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  and  have  been  assigned  OMB 
control  number  2070-0004. 


(Sec.  8(clj.  Pub.  L  94-469.  90  Stat.  2029  (15 
U.S.C.  2607(d))) 

List  of  Subjects  in  40  CFR  Part  716 

Chemicals,  Health  and  safety. 
Environmental  protection.  Hazardous 
substances.  Recordkeeping  and 
reporting  requirements. 

Dated:  November  15, 1984. 
|ohn  A.  Moora, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  716— {AMENDED] 

Therefore.  Title  40,  Chapter  I,  Part  716 
is  amended  by  adding  5  716.17(a)(10) 
and  OMB  control  number  2070-0004  to 
read  as  follows: 

§716.17    Substances  and  (totignated 
mixtures  to  wttich  ttiis  subpart  applias. 

(a)  *  *  * 

(lO)  As  of  December  28, 1984,  the 
following  chemical  substances  are 
subject  to  this  subpart. 


CAS  No. 

Nvna 

84-65-1 
85-22-3 
96-82-8 
126-99-8 
137-20-2 
149-30-2 
556-67-2 

A^l^r8qulnon• 

PsnMmxnoethylbenzan* 

Cumm. 

2-0*)R>-1,3«uMd*n«  (CNoropnn*). 

Sodium  N.fflM«yt.N-otooyttai«ma 

(Information  collection  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0004) 

|FR  Doc.  S4-3agee  Filed  11-27-84.  8:4S  iml 
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40  CFR  Part  271 

[SW-2-FHL-2726-71 

New  Jersey;  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program 

aoency:  Environmental  Protection 

Agency. 

action:  Notice  of  tentative 

determination  on  application  of  New 

Jersey  for  fmal  authorization,  public 

hearing  and  public  comment  period. 

summary:  New  Jersey  has  applied  for 
fmal  authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  EPA  has  reviewed  New  Jersey's 
application  and  has  determined  that  the 
State  must  adopt  two  regulatory 
amendments  for  final  authorization.  The 
State  must  amend  its  exemption  for 
incinerator  facilities  under  N.J.A.C.  7:26- 
10.7(a)(1)  to  make  it  equivalent  to  the 
Federal  exemption  found  at  40  CFR 
264.340(b).  The  State  must  also  amend 
N.J.A.C.  7:26-12.2  (f)  through  (k)  to 


include  all  of  the  groundwater 
information  that  must  be  submitted  as 
part  of  a  land  disposal  facility's  permit 
application,  pursuant  to  the  Federal 
requirements  found  at  40  CFR  270.14(c) 
(1)  through  (8).  The  State  has  already 
proposed  the  incinerator  amendment  in 
the  August  6. 1984  State  Register  (CITE 
16  N.J.R..  page  2046)  and  the  land 
disposal  amendment  in  the  October  1, 
1984  State  Register  (CITE  16  N.J.R..  page 
2478).  The  State  intends  to  adopt  the 
necessary  amendments  by  December  31, 
1984.  Thus,  EPA  tentatively  intends  to 
grant  final  authorization  to  the  State  to 
operate  its  program  in  lieu  of  the  Federal 
program.  New  Jersey's  application  for 
final  authorization  is  available  for 
public  review  and  comment  and  a  public 
hearing  will  be  held  to  solicit  comments 
on  the  application. 

DATES:  A  public  hearing  is  scheduled  for 
January  3, 1985.  New  Jersey  will 
participate  in  the  public  hearing  held  by 
EPA  on  this  subject.  All  comments  on 
the  New  Jersey  fmal  authorization 
application  must  be  received  by  the 
close  of  business  on  January  10, 1985. 

ADDRESSEES:  Copies  of  New  Jersey's 

final  authorization  application  are 

available  during  normal  business  hours 

at  the  following  addresses  for  inspection 

and  copying: 

New  Jersey  Department  of 
Environmental  Protection,  Division  of 
Waste  Management,  Office  of  the 
Director,  32  East  Hanover  Street, 
Trenton,  New  Jersey  08625.  Telephone 
(609)  292-1250 

New  Jersey  Department  of 
Environmental  Protection,  Southern 
Field  Office,  R.D.  #1  Route  70, 
Vincentown,  New  Jersey  08088, 
Telephone  (609)  859-2958 

New  Jersey  Department  of 
Environmental  Protection,  Northern 
Field  Office,  1259  Route  46, 
Parsippany,  New  Jersey  07054, 
Telephone  (201)  648-3669 

New  Jersey  Department  of 
Environmental  Protection,  Central 
Field  Office,  120  Route  156.  Yardville. 
New  Jersey  08620.  Telephone  (609) 
292-9592 

Environmental  Protection  Agency. 
Region  II  Library,  26  Federal  Plaza, 
Room  734,  New  York,  New  York 
10278.  Telephone  (212)  264-2881 

Environmental  Protection  Agency, 
Headquarters  Library  PM  211A.  401  M 
Street,  SW,  Washington,  DC  20460. 
Telephone  (202)  382-5926. 

Written  comments  on  the  application 
and  requests  to  speak  at  the  hearing 
should  be  sent  to:  Deborah  A.  Craig. 
New  Jersey  State  Coordinator,  Solid 
Waste  Branch,  U.S.  EPA,  Region  II,  26 
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Federal  Plaza,  Room  906.  New  York, 
New  York  10278.  Telephone  (212)  264- 
0504. 

The  public  hearing  will  be  held  on 
January  3, 1985  at  10:00  a.m.  in  the  First 
Floor  Conference  Room,  State  Library, 
West  State  Street,  Trenton.  New  Jersey. 
FOR  FURTHER  INFORMATION  CONTACr 
Deborah  A.  Craig.  New  Jersey  State 
Coordinator,  Solid  Waste  Branch,  U.S. 
EPA,  Region  II,  26  Federal  Plaza,  Room 
906,  New  York,  New  York  10278. 
Telephone  (212)  264-0504. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  Two  types  of 
authorization  may  be  granted.  The  first 
type,  known  as  "interim  authorization," 
is  a  temporary  authorization  which  is 
granted  if  EPA  determines  that  the  State 
program  is  "substantially  equivalent"  to 
the  Federal  program  (Section  3006(c),  42 
U.S.C.  6226(c)).  EPA's  implementing 
regulations  at  40  CFR  271.121-271.137 
established  a  phased  approach  to 
interim  authorization:  Phase  I,  covering 
the  EPA  regulations  in  40  CFR  Parts  260- 
263  and  265  (universe  of  hazardous 
wastes,  generator  standards,  transporter 
standards  and  standards  for  interim 
status  facilities)  and  Phase  II,  covering 
the  EPA  regulations  in  40  CFR  Parts  124, 
264,  and  270  (procedures  and  standards 
for  permitting  hazardous  waste 
management  facilities). 

Phase  II,  in  turn,  has  three 
components.  Phase  II  A  covers  general 
permitting  procedures  and  technical 
standards  for  containers  and  tanks,  and. 
in  certain  instances  (see  item  B.  below 
for  discussion),  for  surface 
impoundments  and  waste  piles  as  well. 
Phase  II  B  covers  incinerator  facilities, 
and  Phase  II  C  addresses  landfills  and 
land  treatment  facilities. 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  EPA  if  the  Agency  finds  that 
the  State  program  (1)  is  "equivalent"  to 
the  Federal  program.  (2)  is  "consistent" 
with  the  Federal  program  and  other 
State  programs,  and  (3)  provides  for 
adequate  enforcement  (Section  3006(b), 
42  U.S.C.  6226(b)).  States  need  not  have 
obtained  interim  authorization  in  order 
to  qualify  for  final  authorization.  EPA 
regulations  for  final  authorization 
appear  at  40  CFR  271.1-271.23. 

B.  New  Jersey 

New  Jersey  received  Phase  I  interim 
authorization  on  February  2, 1983  and 


Phase  II  A  and  B  interim  authorization 
on  April  6, 1984.  Since  New  Jersey's 
application  for  Phase  II  A  and  B  interim 
authorization  was  submitted  after  the 
January  26, 1983  deadline  for  inclusion 
of  certain  waste  piles  and  surface 
impoundments  in  Component  A,  the 
State's  Phase  II  authorization  includes 
only  responsibility  for  permitting  storage 
and  treatment  in  tanks,  containers  and 
incinerators.  (See  47  FR  32379,  July  26, 
1982.)  It  does  not  include  responsibility 
for  permitting  treatment,  storage  or 
disposal  in  surface  impoundments, 
waste  piles,  land  treatment  facilities  or 
landfills.  New  Jersey  applied  for 
permitting  authority  for  land  disposal 
facilities  as  part  of  its  final  authorization 
application  submission. 

New  Jersey  solicited  public  comment 
and  held  a  public  hearing,  on  June  22, 
1984,  on  its  draft  application  for  final 
authorization.  On  August  3, 1984,  New 
Jersey  submitted  its  application  for  final 
authorization  to  EPA.  On  August  20, 
1984.  New  Jersey  submitted  to  EPA  an 
addendum  to  its  application  which  was 
the  transcript  of  the  State's  public 
hearing  on  the  draft  application.  Upon 
receipt  of  this  addendum,  EPA 
considered  the  State's  final 
authorization  application  to  be 
complete. 

EPA  has  reviewed  New  Jersey's 
application  and  has  determined  that  the 
State  must  adopt  two  regulatory 
amendments  for  final  authorization.  The 
State  must  amend  its  exemption  for 
incinerator  facilities  under  N.J.A.C.  7:26- 
10.7(a)(1)  to  make  it  equivalent  to  the 
Federal  exemption  found  at  40  CFR 
264.340(b).  The  State  must  also  amend 
N.J.A.C.  7:26-12.2(f)  through  (k)  to 
include  all  of  the  groundwater 
information  that  must  be  submitted  as 
part  of  a  land  disposal  facility's  permit 
application,  pursuant  to  the  Federal 
requirements  found  at  40  CFR 
270.14(c)(1)  through  (8).  The  State  has 
already  proposed  the  incinerator 
amendment  in  the  August  6, 1984  State 
Register  (CITE  16  N.J.R.,  page  2046)  and 
the  land  disposal  amendment  in  the 
October  1, 1984  State  Register  (CITE  16 
N.J.R.,  page  2478).  The  State  intends  to 
adopt  the  necessary  amendments  by 
December  31, 1984.  Consequently.  EPA 
intends  to  tentatively  grant  final 
authorization  to  New  Jersey. 

In  accordance  with  section  3006  of 
RCRA  and  40  CFR  271.20(d).  the  Agency 
will  hold  a  public  hearing  on  its 
tentative  decision  on  January  3, 1985  at 
10:00  a.m.,  in  the  First  Floor  Conference 
Room,  State  Library,  West  State  Street, 
Trenton,  New  Jersey.  The  public  may 
also  submit  written  comments  on  EPA's 
tentative  determination  up  until  the 
close  of  business  on  January  10, 1985. 


Copies  of  New  Jersey's  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
"ADDRESSEES"  section  of  this  notice. 

In  making  its  final  decision,  EPA  will 
consider  all  public  comments  on  its 
tentative  determination.  Issues  raised  by 
those  comments  may  be  the  basis  for  a 
decision  to  deny  final  authorization  to 
New  Jersey.  EPA  expects  to  provide 
public  notice,  in  January  1985,  of  its  final 
decision  on  whether  or  not  to  approve 
New  Jersey's  program.  The  notice  will 
be  published  in  the  Federal  Register  and 
will  include  a  summary  of  the  reasons 
for  the  final  determination  and  a 
response  to  all  major  comments. 

List  of  Subjects  in  40  CFR  Part  271 

Hazardous  materials,  Indians-lands, 
Reporting  and  recordkeeping 
requirements,  Waste  treatment  and 
disposal.  Intergovernmental  relations, 
Penalties,  Confidential  business 
information. 

Dated:  November  5, 1984. 
Christopher  Daggett, 
Regional  Administrator. 

|FR  Doc  84-31160  Filed  11-27-84;  8:4S  ami 
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NATIONAL  SCIENCE  FOUNDATION 

48  CFR  Ch.  25 

Acquisition  Regulation;  Establishment 
of  Chapter 

agency:  National  Science  Foundation. 
ACTION:  Final  rule. 

summary:  These  regulations  establish 
the  National  Science  Foundation 
Acquisition  Regulation  (NSFAR)  as 
Chapter  25  of  the  Federal  Acquisition 
Regulation  System.  The  NSFAR 
implements  and  supplements  the  FAR 
and  supersedes  the  current  NSF 
Procurement  Regulations  (41  CFR 
Chapter  25). 

EFFECTIVE  DATE:  November  28,  1984. 
ADDRESS:  Division  of  Grants  and 
Contracts,  Policy  Office,  Room  201, 
National  Science  Foundation, 
Washington.  DC  20550. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  S.  Kirby  (202)  357-7880. 

SUPPLEMENTARY  INFORMATION:  The 

NSFAR  is  based  primarily  on  the  current 
NSF  Procurement  Regulations  (41  CFR 
Chapter  25).  NSF  published  these 
regulations  in  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
March  15, 1984  (49  FR  9757),  Requesting 
return  of  comments  on  or  before  May  15. 


4B744 
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1984.  No  substantive  comments  were 
received. 

A  minor  correction  was  made  to  a 
typographical  error  in  section 
2527.7002(3).  Title  48  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

List  of  Subjects  in  48  CFR  Ch.  25 

Government  procurement. 
FfMids  G.  NMgbtM. 
Acting  Director.  Division  ofCnutts  & 
Contracts. 
NoveBl>er  19. 1984. 

NSF  amends  Title  48  by  establishing 
Chapter  25  to  read  as  follows: 

CHAPTER  25— NATIONAL  SCIENCE 
FOUNDATION  ACQUISITION 
REGULATION 

SUBCHAPTER  A-GENERAL 

Part  2501— Federal  Acquisitioo  Regulations 
System 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

Part  2515 — Contracting  by  Negotialioa 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

Part  2527— Patents.  Data,  and  Copyrights 
Part  2532— Contract  Financing 

SUBCHAPTER  A— GENERAL 

PART  2501— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Subpart  2S01.1— Purpoa*.  Authority. 
Issuanc* 

Sec. 

2501.101  Purpose. 

2501.102  Authority. 

2501.103  Applicability. 

2501.104  Issuance. 
2501.104-1     Publication  and  code 

arrangement. 
2501.104-2    Arrangement  of  regulations. 

Subpart  2501.4— Deviations  From  the  FAR. 

2501.403  Individual  deviations. 

2501.404  Class  deviations. 

Subpart  2S01.6-Contractin«  Authority  and 
Responsibilities 

25'J1.601     General 
2501.602    Contracting  officers. 
2501.602-1     Authority. 
Authority:  (42  U.S.C.  1870(a)). 

Subpart  2501.1— Purpose,  AuttKKtty, 
Issuance 

2501.101  PurpoM., 

These  regulations  implement  and 
supplement  the  Federal  Acquisition 
Regulations  (FAR). 

2501.102  Authority. 

The  NSF  Acquisition  Regulations  are 
issued  under  the  authority  of  Section 
11(a)  ot  the  National  Science  Foundation 


Act  of  1950.  as  amended  (42  U.S.C. 
1870(a)). 

2501.103    AppHcabiUty. 

Except  where  a  deviation  is 
specifically  authorized  in  accordance 
with  Subpart  2501.4  or  otherwise 
authorized  by  law,  the  FAR  and  the 
NSFAR  govern  all  NSF  acquisitions. 

2501.104 


2501.104-1    Publication  and  coda 
arrangamant 

(a)  The  NSFAR  is  published  in  the 
daily  issues  of  the  Federal  Register  and. 
in  cumulative  form,  in  the  Code  of 
Federal  Regulations. 

(b)  The  NSFAR  is  issued  as  Chapter 
25  of  Title  4a  CFR. 

2501.104-2    Arrangement  of  regulations. 

The  NSFAR  uses  the  same  numbering 
system  and  arrangement  used  in  the 
FAR.  Where  the  NSFAR  implements  the 
FAR  it  is  numbered  and  captioned  to 
correspond  to  the  FAR.  Where  there  is 
no  corresponding  material  in  the  FAR, 
Parts  70  and  up  are  used  by  the  NSFAR. 
Where  the  subject  matter  in  the  FAR 
requires  no  implementation  the  NSFAR 
contains  no  corresponding  part. 

Subpart  2501.4— Deviations  From  the 
FAR 

2501.403  Individual  Deviations. 

Individual  deviations,  affecting  only 
one  contracting  action  may  be 
authorized  by  the  NSF  Procurement 
Executive. 

2501.404  Class  Deviations. 

Class  deviations  may  be  authorized 
by  the  NSF  Procurement  Executive 
subject  to  the  limitations  set  forth  in 
FAR  Subpart  1.4. 

Subpart  2501.6— Contracting  Authority 
and  Responsibilities 

2501.601  General. 

Authority  and  responsibility  to 
contract  for  authorized  supplies  and 
services  is  vested  in  the  Director,  NSF, 
within  the  limits  expressly  provided  by 
the  National  Science  Foundation  Act  of 
1950  (42  U.S.C.  1861 -el  seq.)  The  NSF 
Procurement  Exectuive  is  delegated 
overall  responsibility  by  the  Director  for 
the  Foundations  contracting  activities. 

2501.602  Contracting  Officers. 
2501.602-1     Authority. 

NSF  Contracting  Officers  have 
authority  to  enter  into,  administer,  or 
terminate  contracts  and  make  related 
determinations  and  findings  to  the 
extent  of  the  authority  delegated  to  fhem 


in  writing  by  the  NSF  Procurement 
Executive. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  2515— CONTRACTTNG  BY 
NEGOTIATION 

Subpart  2515.2— NagoHation 

AuthorHies 

2515.215-70    NSF  Negotiation  Auttiorltiaa. 

(a)  Authorities.  Citation:  42  U.S.C. 
1870(c). 

(b)  Application.  When  an  NSF 
contract  is  for  scientific  activities  which 
are  determined  by  the  NSF  contracting 
officer  to  be  "necessary  to  carry  out  the 
purposes  of  the  NSF  Act,"  then  41  U.S.C. 
252(c)(15)  is  applicable  and  the  contract 
may  be  entered  into  through  negotiation 
rather  than  formal  advertising.  The 
Foundations  contracting  officer  may,  in 
lieu  of  reliance  on  42  U.S.C.  1870(c)  and 
41  use.  252(c)(15),  utilize  other 
applicable  negotiating  authorities  at  his 
or  her  discretion.  42  U.S.C.  1870(c)  and 
41  U.S.C.  252(c)(15)  may  also  be  used  to 
authorize  negotiation  if  the  Foundation 
is  carrying  out,  "at  the  request  of  the 
Secretary  of  State  or  Secretary  of 
Defense,  specific  scientific  activities  in 
connection  with  matters  relating  to 
international  cooperation  or  national 
security."  Contracts  or  their 
modifications  entered  into  under  this 
authority  may  be  done  so  without  legal 
consideration  and  without  performance 
or  other  bonds. 

(42  U.S.C.  1870(c)) 

SUBCHAPTER  E— QENERAC 
CONTRACTING  REQUIREMENTS 

PART  2527— PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  2527.70— Disposition  of  Rights  in 
Inventions 


Sec. 

2527.7001 

2527.7002 


General. 

NSF  patent  policy. 


Subpart  2527.71— Data  Righte  IReserved] 

Authority:  35  U.S.C.  200  et  seq.,  commonly 
called  the  Bayh-Dole  Act.  as  implemented  by 
Office  of  Management  and  Budget  Circular 
A-124;  Sees.  11(e)  and  12(a)  of  the  National 
Science  Foundation  Act.  as  amended  (42 
U.S.C.  1870(e)  and  1871(a)):  and  the 
Presidential  Memorandum  entitled 
"Government  Patent  Policy",  issued  February 
18.  iy(l3. 

Subpart  2527.70— Disposition  of 
Rights  in  Inventions 

2527.7001    General. 

The  policies,  procedures,  and  clauses 
that  govern  allocation  of  rights  to 


f.i 
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inventions  made  in  performance  of  NSF 
sponsored  research  were  published  in 
the  Federal  Register  on  May  2, 1983  at  48 
FR  19860  as  45  CFR  Part  650.  These 
regulations  shall  also  apply  to  contracts 
entered  into  by  the  National  Science 
Foundation. 

2527.7002    NSF  patent  policy. 

As  authorized  by  the  National  Science 
Board  at  its  230th  meeting,  October  15- 
16, 1981.  the  Director  of  the  National 
Science  Foundation  adopted  the 
following  statement  of  NSF  patent 
policy: 

(a)  As  required  by  the  Bayh-Dole  Act 
and  the  Presidential  Memorandum 
entitled  "Government  Patent  Policy" 
issued  February  18, 1983,  the  Foundation 
will  use  the  Patent  Rights  clause 
prescribed  by  the  Office  of  Management 
and  Budget  in  all  its  funding  agreements 
for  the  performance  of  experimental, 
developmental,  or  research  work, 
including  contracts  for  the  operation  of 
Government-owned  research  facilities, 
unless  the  Foundation  determines  that 
some  other  provision  would  better  serve 
the  purposes  of  that  Act  or  the  interests 
of  the  United  States  and  the  general 
public. 

(b)  In  funding  agreements  covered  by 
a  treaty  or  agreement  that  provides  that 
an  international  organization  or  foreign 
government,  research  institute,  or 
inventor  will  own  or  share  patent  rights, 
the  Foundation  will  acquire  such  patent 
rights,  as  are  necessary  to  comply  with 
the  applicable  treaty  or  agreement. 

(c)  The  Foundation  will  claim  no 
rights  to  inventions  in  funding 
agreements  made  primarily  for  the 
support  of  education  or  training,  such  as 
fellowships  and  traineeships.  A 
disclaimer  of  interest  in  inventions  will 
be  included  in  such  awards. 


(d)  If  an  awardee  elects  not  to  retain 
rights  to  an  invention,  the  Foundation 
will  allow  the  inventor  to  retain  the 
principal  patent  rights  unless  the 
awardee  shows  that  it  would  be  harmed 
by  that  action. 

(e)  The  Foundation  will  normally 
allow  any  patent  rights  not  wanted  by 
the  awardee  or  inventor  to  be  dedicated 
to  the  public  through  publication. 
However,  if  another  Federal  agency  is 
known  to  be  interested  in  the  relevant 
technology,  the  Foundation  may  give  it 
an  opportunity  to  review  and  patent  the 
invention  so  long  as  that  does  not  inhibit 
the  dissemination  of  the  research  results 
to  the  scientific  community. 

(f)  The  Foundation  will  waive  the 
restrictions  imposed  by  the  Bayh-Dole 
Act  on  the  assignment  or  exclusive 
licensing  of  NSF-supported  inventions 
by  a  nonprofit  organization  when  that 
appears  to  serve  the  policy  and 
objective  of  the  Act.  For  identified 
inventions,  the  Foundation  will  waive 
the  restrictions  if  the  nonprofit 
organization  obtains  from  the 
prospective  assignee  or  licensee  a  firm 
commitment  to  develop  and 
commercialize  the  invention.  In  any 
industry-university  joint  research 
award,  the  Foundation  will  waive  the 
restrictions  at  the  time  of  award  if  the 
nonprofit  organization  shows  that  they 
are  unfair  considering  the  industrial 
participant's  contribution  or  that  the 
project  will  not  be  undertaken  unless 
they  are  waived. 

(g)  In  funding  agreements  not 
controlled  by  the  Bayh-Dole  Act,  the 
Foundation  will  waive  any  of  the  rights 
or  conditions  normally  reserved  or 
imposed  if  the  grantee  or  contractor 
demonstrates  (i)  that  the  interests  of  the 
United  States  and  the  general  public  will 


be  better  served  thereby,  or  (ii}  that  it  is 
making  a  substantial  contribution  of 
funds,  facilities,  or  equipment  to  the 
work  performed  under  the  funding 
agreement. 

(h)  As  far  as  practical,  the  Foundation 
will  apply  the  intent  of  this  policy  to 
funding  agreements  entered  into  before 
the  effective  dates  of  the  Bayh-Dole  Act 
and  the  Presidential  Memorandum. 

Subpart  2527.71— (R«Mi^«<i] 

PART  2532— CONTRACT  FINANCING 
Sut>part  2532.4— Advance  Payments 

Sec. 

2532.401     Statutory  authority. 
2532.403    Applicability. 
Authority:  (42  U.S.C.  1870(d)). 

Subpart  2532.4— Advanca  Paymanta 

2532.401    Statutory  authority. 

The  NSF  Act  (42  U.S.C.  1870(d)) 
provides  that  advance,  progress,  or 
other  payments  which  relate  to  scientific 
activities  or  scientific  information  may 
be  made  without  regard  to  the 
provisions  of  Section  3548  Revised 
Statutes  (31  U.S.C.  529) 

2532.403    AppllcabUtty.     . 

Advance  payments  may  be  made  in 
any  amount  not  exceeding  the  contract 
price,  provided  (a)  the  amount  of  the 
advance  payment  is  based  upon  an 
analysis  of  the  financing  required  by  the 
contractor  for  the  contract  and  does  not 
exceed  reasonable  financial 
requirements  between  payments,  and 
(b)  such  advance  payment  is 
appropriate  in  order  to  contract  for  the 
required  work. 

[FR  Doc  84-31121  Filed  11-2A-M:  8:46  an] 
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Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pulbhc  of  the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these   notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
malting  prior  to     the  adoption  of  the  final 
rutes. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

-14  CFR  Part  71 

[Airspace  Docket  No.  84-ASW-50] 

Proposed  Remova^of  Transition  Area: 
Cleveland,  OK 

agency:  Federal  Aviation 

Administrabon  (FAAJ,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
remove  the  transition  area  at  Cleveland 
OK.  The  intended  effect  of  the  proposed 
action  is  to  release  controlled  airspace 
no  longer  required  for  the  protection  of 
aircraft  executing  standard  instrument 
approach  procedure  (SIAPs).  This  action 
is  necessary  since  the  proponent  of  the 
proposed  nonfederal  nondirectional 
radio  beacon  (NDB)  has  notified  the 
agency  the  NEW  will  not  be  installed, 
thereby  canceKng  the  need  for  a  700-foot 
transition  area. 

DATE:  Comments  must  be  received  by 
January  14, 1985. 

ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Docket  No.  84-ASW-50,  Federal 
Aviation  Administration,  P.O.  Box  1689, 
Fort  Worth,  TX  76101. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road. 
Fort  Worth,  TX. 

The  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  and  Procedures  Branch, 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  4400 
Blue  Mound  Road,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  L.  Stephenson,  Airspace  and 
Procedures  Branch.  ASW-535,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 


Box  1689,  Fort  Worth.  TX  76101; 
telephone:  [817)  877-2463. 

SUPPtEMENTARV  INFORMATION:  . 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-ASW-50."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  changed  in 
the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth,  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division,  Southwest  Region,  P.O. 
Box  1689,  Fort  Worth,  TX  76101. 
Communication  must  identify  the  notice 
number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 


The  Proposal   - 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  remove  the  transition  area  at 
Cleveland,  OK.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6  dated 
January  3, 1984. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  §  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

Cleveland,  OK  [Removedl 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  (49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449.  January 
12, 1983));  and  14  CFR  11.65.) 

Issued  in  Fort  Worth.  TX  on  November  13. 
1984. 

F.E.  Whitfield, 

Acting  Director.  Southwest  Region. 

\FH  Doc  IM-.T1090  Filed  11-27-84;  B:4S  ami 
BtLLING  CODE  4«10-1S-M 

14  CFR  Part  71 

(Airspace  Docket  No.  84-AAL-16] 

Proposed  Alteration  of  Colored 
Federal  Airway  A-1,  Alaska 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  move 
Colored  Federal  Airway  A-1 
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approximately  six  miles  northeastward 
because  of  the  relocation  of  the 
Farewell,  AK,  Nondirectional  Radio 
Beacon  (NDB).  The  NDB  will  better 
serve  the  users  at  Farewell  Lake,  AK, 
Airport  where  it  is  to  be  relocated. 
DATES:  Comments  must  be  received  on 
or  before  January  11, 1885. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Alaskan  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  84- 
AAL-16,  Federal  Aviation 
Administration,  701  C  Street,  Box  14, 
Anchorage,  AK  99513. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916,  800  Independence 
Avenue.  SW..  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 
William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  D.C.  20591; 
telephone:  (202)  426-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AAI^16."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 


comments  submittted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NHIM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW.. 
Washington.  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.105  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  relocate  Colored  Federal 
Airway.  Amber  1  approximately  six 
miles  northeastward  between  Puntilla 
Lake.  AK,  NDB  and  Takoma  River,  AK, 
NDB.  This  action  is  necessitated  by  the 
relocation  of  existing  Farewell,  AK,  NDB 
to  a  location  in  the  proximity  of 
Farewell  Lake,  AK.  Airport.  Section 
71.105  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore  —  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Part  71 

Colored  Federal  airways.  Aviation 
safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 


Administration  proposes  to  amend 
5  71.105  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 

follows: 

A-1    (Amended) 

By  removing  the  words  "Farewell  AK, 
RBN;"  and  substituting  the  words  "Farewell 
Uke,  AK.  NDB;  • 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C  1348(a)  and  1354(a));  (49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449.  January 
12, 1983)):  and  14  CFR  11.65) 

Issued  in  Washington.  D.C.  on  November 
19, 1984. 
John  W.  Baier, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc  84-11004  FUad  11-Z7-M:  »M  amj 
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14  CFR  Part  71 

[Airspace  Docket  Na  •4-AAL-12] 

Proposed  Designation  of  Transition 
Area— Hooper  Bay,  AK 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  pro[>oses  to 
designate  a  700  foot  transition  area  in 
the  vicinity  of  Hooper  Bay.  AK.  A  new 
very  high  frequency  omni-directional 
radio  range  distance  measuring 
equipment  (VOR/DME)  has  been 
installed  at  Hooper  Bay  and  three  new 
instrument  approach  procedures  have 
been  developed  using  this  navigational 
aid.  The  transition  area  would  provide 
controlled  airspace  from  700  feet  above 
the  surface  for  departure/arrival 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  January  11. 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Alaskan  Region,  Attention:  Manager. 
Air  Traffic  Division.  Docket  No.  84- 
AAL-12,  Federal  Aviation 
Administration,  701  C  Street,  Box  14. 
Anchorage,  AK  99513. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue.  SW.,  Washington.  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (aTO-230).  Airspace- 
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Rules  and  Aeronautical  Information 

Division,  Air  Traffic  Service,  Federal 

Aviation  Administration,  800 

Independence  Avenue,  SW., 

Washington.  DC.  20591;  telephone:  (202] 

426-8626. 

SUPPLEMENTARY  INFOmtATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triphcate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following  is 
made:  "Comments  to  Airspace  Docket 
No.  84-AAL-12."  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  conunents  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
PubUc  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  Ust  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  to  designate  a  700  foot 


transition  area  in  the  vicinity  of  Hooper 
Bay,  AK.  A  new  VORTAC  has  been 
installed  at  Hooper  Bay  and  three  new 
instrument  approach  procedures  have 
been  developed  that  have  Hooper  Bay  in 
their  descriptions.  This  action  provides 
controlled  airspace  for  IFR  arrival/ 
departiu^  operations.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2]  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979];  and  (3]  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act. 

ICAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
consonance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Service,  FAA,  in  areas 
outside  domestic  airspace  of  the  United 
States  is  governed  by  Article  12  of,  and 
Annex  11  to,  the  Convention  on 
International  Civil  Aviation,  which 
pertains  to  the  establishment  of  air 
navigational  facilities  and  services 
necessary  to  promoting  the  safe,  orderly, 
and  expeditious  flow  of  civil  air  traffic. 
Their  purpose  is  to  ensure  that  civil 
flying  on  international  air  routes  is 
carried  out  under  uniform  conditions 
designed  to  improve  the  safety  and 
efficiency  of  air  operations. 

The  International  Standards  and 
Reconmiended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO.  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts 
the  responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  International  Standards  and 


Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
S  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71}  as 
follows: 

Hooper  Bay.  AK    (New) 

That  airspace  extending  upward  from  700 
feet  AGL  within  9.5  miles  southwest  and  4.5 
miles  northeast  of  the  315*  radial  from  the 
Hooper  Bay  VORTAC  and  from  the  Hooper 
Bay  VORTAC  extending  from  18.5  miles 
northwest,  and  within  4.5  miles  southwest, 
and  9.5  miles  northeast  of  the  135'  radial  from 
the  Hooper  Bay  VORTAC  extending  from  the 
VORTAC  to  23.5  miles  southeast. 
(Sees.  307(a).  313(a),  and  1110,  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348(a). 
1354(a).  and  1510):  Executive  Order  10854  (24 
FK  9565):  (49  U.S.C.  106(g)  (Revised.  Pub.  L. 
97-449,  January  12, 1983)):  and  14  CFR  11.65) 

Issued  in  Washington,  D.C,  on  Novemlier 
19. 1984. 
John  W.  Baier. 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 

|FR  Doc  M-31(MS  niwl  11-27-M:  »M  «in| 
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14  CFR  Part  71 

[Airspace  Docket  No.  •4-ASW-49] 

Proposed  Osslgnatlon  of  Control 
Zona:  Ardmore,  OK 

aqency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
designate  a  part-time  control  zone  at 
Ardmore.  OK.  The  intended  effect  of  the 
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proposed  action  is  to  provide  controlled 
airspace  for  aircraft  executing  standard 
instrument  approach  procedures  (SIAPs) 
to  the  Ardmore  Municipal  Airport.  This 
action  is  necessary  since  a  part-time 
nonfederal  airport  traffic  control  tower 
(ATCT)  has  been  commissioned,  which 
will  provide  communications  to  the 
surface  and  weather  reports,  which  will 
qualify  the  airport  for  a  control  zone 
during  the  hours  the  ATCT  is 
operational. 

DATES:  Comments  must  be  received  by 
January  14, 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 

Docket  No. ,  Federal  Aviation 

Administration,  P.O.  Box  1689,  Fort 
Worth,  TX  76101. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road, 
Fort  Worth,  TX. 

The  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  and  Procedures  Branch. 
Air  Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  4400 
Blue  Mound  Road.  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  L.  Stephenson,  Airspace  and 
Procedures  Branch,  ASW-535,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  TX  76101; 
telephone:  (817)  877-2463. 
SUPPIf  MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  Invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  49."  The  postcard 
will  be  date/ time  stamped  and  returned 
to  the  conuienter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 


before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road.  Fort  Worth,  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvailabUity  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region.  P.O. 
Box  1689.  Fort  Worth  TX  76101. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  since  there  is  a  part-time 
nonfederal  ATCT  now  at  the  airport 
which  will  provide  communications  to 
the  surface  and  take  the  required 
weather  reports  to  qualify  the  airport  for 
a  control  zone  while  the  ATCT  is 
operational.  Section  171  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6  dated 
January  3, 1984. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety. 


The  Proposed  Amencbnenl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  S  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

Ardmore,  OK    (New) 

Within  a  5-mile  radius  of  tlie  Ardraore 
Municipal  Airport  (latitude  34*1812"  N., 
longitude  97*0101"  W.)  and  within  1.5  miles 
each  side  of  the  Ardmore  Vortac  055  degree 
radial  extending  from  the  5-mile  radius  area 
to  8  miles  southwest  of  the  airport.  This 
control  zone  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dates  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)):  (48 
U.S.C.  108(g)  (Revised.  Pub.  L  97-449,  January 
12, 1963));  and  14  CFR  11.65) 

Issued  in  Fort  Worth.  TX  on  Novemk>er  13. 
1984. 

F.E.  Wbitfiekl. 
Acting  Director.  Southwest  Region. 

|FR  Doc  t*-3\at\  Filed  11-17-84;  B:«5  mtl 
BILLING  CODE  MtO-tS-M 


[Docket  No.  24339;  Notic*  No.  84-20] 

14  CFR  Part  91 

General  Operating  and  FNght  Ruias; 
Proposed  Change  in  Two-Way-Radto 
ConMnunications:  FaUure  Procedures 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).  


summary:  This  notice  proposes  to 
change  two-way  radio  communications 
failure  requirements  for  operations 
conducted  under  instrument  flight  rules 
(IFR),  to  clarify  when  a  pilot  must  leave 
a  clearance  limit  and  begin  descent  and 
approach. 

DATES:  Comments  must  be  received  on 
or  before:  January  28, 1965. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-204),  Docket  No.  24339,  800 
Independence  Avenue,  SW., 
Washington,  D.C,  20591;  or  deliver 
comments  in  duplicate  to  FAA  Rules 
Docket,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  D.C,  20591. 
Comments  may  be  examined  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  8:30  a  jn.  and  5KX) 
p.m.     . 
FOR  FURTHER  WiTOIIMATION  CONTACT. 

Mr.  William  C  Davis.  Airspace  and 
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Air  Traffic  Rules  Branch  [AAT-230). 

Federal  Aviation  Administration.  800 

Independence  Avenue,  SW., 

Washington.  D.C..  20591.  telephone  (202) 

426-312& 

SU^PtCMCNTARV  INf ORMATtON: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  speciHcally  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposals. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  (24339)."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  by  the  Administrator 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Pubhc  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington.  D.C.  20591,  or  by  calhng 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  9  91.127  of  Part  91  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  91)  to  clarify  when  a  pilot  must 
leave  a  clearance  limit  and  begin 


descent  and  approach.  The  current  rule, 
I  91.127,  provides  that  a  pilot  may 
expect  to  receive  either  an  "expect 
further  clearance  time  (EFC)"  or  an 
"expect  approach  clearance  time  (EAC)" 
when  air  traffic  control  (ATC)  issues 
holding  instructions.  In  the  event  of  two- 
way  radio  communications  failure,  a 
pilot  predicates  certain  actions  on  an 
EAC  or  EFC  if  one  or  the  other  is 
received  from  ATC.  However,  effective 
lanuary  21, 1982,  ATC  discontinued  the 
use  of  EAC's  and  adopted  a  procedure 
that  provides  pilots  with  more  accurate 
and  real-time  delay  information,  and 
thus,  a  basis  for  simpler  and  more 
precise  actions  when  they  experience 
two-way  radio  communications  failure. 
This  new  ATC  procedure  retains  the 
traditional  use  of  EFC's  while  providing 
pilots  with  additional  information  on 
delays  that  may  be  expected  (e.g., 
"EXPECT  FURTHER  CLEARANCE  ONE 
TWO  ONE  nVE  ANTICIPATE 
ADDITIONAL  TWO  ZERO  MINUTE 
DELAY  AT  (fix)").  This  proposed 
change  would  bring  the  rule  into  line 
with  ATC  procedures  which  are  based 
on  the  exclusive  use  of  EFC's.  Since  a 
simple  editorial  elimination  from  the 
rule  of  the  term  "expect  approach 
clearance  time"  would  result  in 
procedural  ambiguities,  this  change 
would  clarify  and  simplify  the  rule  by 
indicating  the  precise  pilot 
responsibilities  in  terms  of  when  to 
leave  a  clearance  limit  and  when  to 
begin  the  descent  and  approach. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  a 
technical  regulation  which  currently 
contains  outdated  procedures  and  for 
which  this  amendment  is  necessary  to 
make  it  operationally  current.  It. 
therefore— (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecte  in  14  CFR  Part  91 

Aviation  safety  and  Air  trafffc  control. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
91  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  91)  by  amending  S  91.127  to 
remove  paragraphs  S  91.127  (c)(4)  and 


(c)(5),  and  adding  a  new  paragraph 
§  91.127(c)(3)  to  read  as  follows: 

§91.127    IFR  Operations:  Two-way  radio 
communications  failure. 

***** 

(c)  *  •  * 

(3)  Leave  Clearance  Limit,  (i)  When 
the  clearance  limit  is  a  fix  from  which 
an  approach  begins,  commence  descent 
or  descent  and  approach  as  close  as 
possible  to  the  expect  further  clearance 
time  if  one  has  been  received,  or  ifone 
has  not  been  received,  as  close  as 
possible  to  the  estimated  time  of  arrival 
as  calculated  from  the  filed  or  amended 
(with  ATC)  estimated  time  en  route. 

(ii)  If  the  clearance  limit  is  not  a  fix 
from  which  an  approach  begins,  leave 
the  clearance  limit  at  the  expect  further 
clearance  time  if  one  has  been  received, 
or  if  none  has  been  received,  upon 
arrival  over  the  clearance  limit,  and 
proceed  to  a  fix  from  which  an  approach 
begins  and  commence  descent  or 
descent  and  approach  as  close  as 
possible  to  the  estimated  time  of  arrival 
as  calculated  from  the  filed  or  amended 
(with  ATC)  estimated  time  en  route. 

(Sees.  307  and  313(a),  Federal  Aviation  Act  of 
1958,  as  amyided  (49  U.S.C.  Sections  1348 
and  1354(a)M9  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  January  12, 1983):  14  CFR  11.45:  and 
14  CFR  11.85) 

Issued  in  Washington.  D.C,  on  November 
7.1984. 

Norbert  A.  Owens, 

Deputy  Associate  Administrator  for  Air 
Traffic. 

|FR  Doc  »«-3ia8e  Filed  n-27-«4:  «;45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  230 

IRelMse  No.  33-«5S«] 

Definition  of  "Annuity  Contract  or 
Optional  Annuity  Contract" 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  is  proposing 
a  rule  that  would  define  the  phrase 
"annuity  contract  or  optional  annuity 
contract,"  as  used  in  section  3(a)(8)  of 
the  Securities  Act  of  1933,  to  include  any 
contract  with  certain  features.  The  rule 
would  create  a  "safe  harbor"  by 
specifying  condftions  under  which  a 
particular  contract  will  not  be  deemed 
subject  to  the  federal  securities  laws. 
The  release  also  addressed  several 
related  matters. 
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date:  Comments  must  be  received  by 
February  15, 1985. 

AOORtSS:  Comments  should  be  sent  in 
triplicate  to  Shirley  E.  Hollis,  Acting 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  D.C.  20549.  Comment 
letters  should  refer  to  File  No.  S7-38-84. 
All  comments  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington,  D.C. 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  M.  Kaplowitz,  Special  Counsel, 
(202)  272-2061,  or  Karen  L.  Skidmore, 
Attorney,  (202)  272-3017,  Office  of 
Insurance  Products  and  Legal 
Compliance,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
("Commission")  today  is  proposing  for 
public  comment  rule  151  under  the 
Securities  Act  of  1933  [15  U.S.C.  77a  et 
seq.)  ("Act")  relating  to  certain  types  of 
annuity  contracts  generally  known  as 
"guaranteed  investment  contracts," '  a 
category  which  includes  single  premium 
deferred  annuities.  The  proposed  rule 
would  define  the  phrase  "annuity 
contract  or  optional  annuity  contract," 
as  used  in  section  3(a)(8)  of  the  Act,  to 
include  any  annuity  contract  that  (1)  is 
offered  by  an  insurance  company  or 
other  entity  subject  to  regulation  by  a 
state  as  an  issuer  of  insurance  (an 
"insurer"),  (2)  includes  certain 
guarantees  or  principal  and  interest  by 
the  insurer  sufficient  for  it  to  be  deemed 
to  assume  the  investment  risk,  and  (3)  is 
not  marketed  primarily  as  an 
investment.  The  proposed  rule  would  in 
large  measure  codify  the  rationale 
underlying  the  Commission's  generally 
statement  of  policy  regarding  the 
availability  of  section  3(a)(8)  for  these 
contracts,^  although  the  rule  would 


'  The  contracti  included  within  this  term  are 
discuiied  in  Securities  Act  Rel.  No.  5838  (June  22. 
1977)  (42  FR  32861  (June  28, 1977)].  As  relevant  here, 
these  contracts,  generally  speaking,  are  deferred 
annuities  under  which  the  purchaser  agrees  to  pay 
money  to  an  insurer  (either  in  a  lump  sum  or  in 
installments)  and  the  insurer  promise*  to  pay 
interest  at  a  guaranteed  rate  for  the  life  of  the 
contract  and.  in  some  contracts,  the  insurer  may 
periodically  pay  discretionary  excess  interest  over 
and  at>ove  the  guaranteed  rate.  In  addtion.  all  of 
these  contracts  allow  the  purchaser  to  buy  an 
annuity  with  the  monies  accumulated  under  the 
contract. 

'See  Securities  Act  Rel.  No.  8051  (April  5. 1979) 
(44  FR  21628  (April  11. 1079)1  ("Release  6051"). 


modify  and  clarify  particular  aspects  of 
that  release.  The  creation  of  a  "safe 
harbor"  will  benefit  the  public  by 
providing  greater  certainty  in  this  area, 
while  permitting  the  Commission  to 
administer  its  statutes  effectively.  The 
Commission  also  is  setting  forth  its 
views  on  several  matters  relating  to  the 
proposed  rule. 

I.  Background  and  Discussion 

Determining  the  status  under  the  Act 
of  any  guaranteed  investment  contract 
involves  certain  factual  and  legal 
questions,  e.g.,  whether  the  insurer  or 
the  contractowner  is  assuming  the 
investment  risk  under  the  contract.  To 
the  extent  the  insurer  assumes  this  risk, 
the  contract  is  similar  to  the  traditional 
annuity  contract*  that  Congress,  in 
section  3(a)(8)  of  the  Act,  deemed  to  be 
"insurance"  not  subject  to  the  Act.* 
However,  to  the  extent  the  insurer  does 
not  assume  that  risk  (and  thus  it  is 
assumed  by  the  contractowner),  the 
contract  appears  more  like  the  variable 
annuity  contract*  which  the  Supreme 
Court  in  Securities  and  Exchange 
Commission  v.  Variable  Annuity  Life 
Ins.  Co..  359  U.S.  65  (1959)  ("VAUC], 
and  in  Securities  and  Exchange 
Commission  v.  United  Benefit  Life  Ins. 
Co.,  387  U.S.  202  (1967)  ["United 
Benefit")  held  to  be  a  "security"  not 
entitled  to  rely  on  section  3(a)(8).  Since 
under  a  guaranteed  investment  contract 
the  insurer  and  the  contractowner  may 
share  the  investment  risk  to  varying 
degrees,  depending  on  the  facts  and 
circumstances  involved,"  this  type  of 


*  Under  a  traditional  armuity  contract  the  insurer 
assumes  the  Investment  risk  because  it  guarantees 
for  the  life  of  the  contract  (1)  the  principal  amount 
of  purchase  payments  made  and  interest  credited 
thereto,  and  (2)  to  pay  a  spedfied  rate  of  interest. 

*  See  Securities  and  Exchange  Commission  v. 
Variable  Annuity  Life  In*.  Co..  359  U.S.  65.  77-78 
(1959). 

*  Under  a  variable  annuity  contract,  the 
contractowner  generally  assumes  all  the  investment 
risk  because  the  insurer's  obligation  to  the 
contractowner  is  only  to  pay  him  his  proportionate 
share  of  the  present  value  of  the  investment 
portfolio  underlying  the  contract.  See  VAUC.  359 
U.S.  at  71. 

*  While  the  insurer  assumes  the  investment  risk 
to  the  extent  it  guarantees  principal  and  a  specified 
rate  of  interest  for  the  life  of  the  contract,  it  only 
shares  this  risk  in  the.case  of  discretionary  excess 
interest.  The  insurer,  in  initially  establishing  an 
excess  rate,  assumes  the  risk  of  that  rate,  but  only 
for  the  period  of  the  guarantee.  Similarty,  in  each 
period  thereafter  in  which  discretionary  excess 
interest  is  declared,  the  insurer  assumes  the 
investment  risk  of  that  rate  for  the  period  of  the 
guarantee.  On  the  other  hand,  in  each  period  after 
the  Tirst.  the  contractowner  assumes  the  investment 
risk  that  (1)  no  discretionary  excess  interest  tvill  be 
declared  or  (2)  the  rate  actually  declared  will 
nuctuate  (up  or  down)  from  the  rate  guaranteed  in 
the  immediately  preceding  period. 


contract  cannot  always  readily  be 
characterized  either  as  "insurance"  or 
as  a  "security"  for  purposes  of  section 
3(a)(8). 

Faced  with  a  proliferation  of  these 
contracts  that  were  being  marketed  with 
particular  emphasis  on  investment 
features,  the  Commission  in  1979  issued 
Securities  Act  Release  6051.  setting  forth 
its  views  as  to  the  factors  an  insurer 
should  consider  in  determining  whether 
a  contract  is  within  section  3(a)(8). ^ 
Release  6051  sets  forth  a  facts  and 
circumstances  approach,  with 
substantial  emphasis  on  the  method  of 
marketing.  Notwithstanding  its  basically 
sound  rationale,  some  of  Release  6051's 
factors  are  not  objective.  The 
Commission  now  believes  that  it  would 
be  appropriate  to  propose  a  "safe 
harbor"  rule  that  would  prescribe,  to  the 
extent  possible,  an  objective  test  for 
these  contracts  for  purposes  of  section 
3(a)(8). 

II.  Proposed  Rulemaking 

1.  The  Safe  Harbor  Concept 

As  a  "safe  harbor"  rule,  rule  151  is  not 
intended  to  define  the  features  of  all 
guaranteed  investment  contracts  that 
presently,  or  in  the  future,  may  be 
entitled  to  rely  on  section  3(a)(8).* 
Accordingly,  the  fact  that  a  contract 
does  not  satisfy  all  of  the  rule's 
conditions  shall  not  raise  any 
presumption  that  it  is  not  entitled  to  rely 
on  section  3(a)(8).  Rather,  an  insurer 
may  seek  to  rely  directly  on  the  statute, 
in  accordance  with  relevant  judicial 
interpretations,  just  as  an  insurer  relying 
on  the  rule  would  not  be  precluded  from 
also  claiming  the  availability  of  section 
3(a)(8)  outside  the  rule.  In  addition, 
while  the  rule  is  designed  to  provide  a 
reasonably  objective  test,  the  insurer 
claiming  the  availability  of  the  rule  has 
the  burden  of  establishing  compliance 
with  all  of  its  conditions.*  Finally,  in 
view  of  the  rule's  objectives,  and  the 
purposes  and  policies  imderlying  the 
Act,  the  rule  would  not  be  available  to 
any  contract  in  apparent  technical 
compliance  with  the  rule,  if  the  contract 
is  being  sold  as  part  of  a  plan  to  evade 
the  provisions  of  the  Act. 


^  The  actions  of  the  Commission  preceding  the 
issuance  of  Release  6051  are  set  forth  in  Securities 
Act  Rel.  No.  6050  (April  5. 1979)  [44  FR  21565  (April 
11. 1979)1:  Securities  Act  Rel.  No.  5933  (May  17. 
1978)  (43  FR  22053  (May  23. 1978)|:  and  Securities 
Act  Rel.  No  5838.  supra  note  1. 

*  Clearly,  however,  the  rationale  underiying  the 
conditions  set  forth  in  the  rule  are,  in  the 
Commission  s  view,  relevant  to  any  section  3(a)(8) 
determination. 

»  See.  e.)..  Lively  v.  Hinchfeld  440  F.2d  631  (10th 
Cir.  1971). 
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2.  Pmpoeed  RuJe  J51 

Rule  151  would  define  the  phrase 
"annuity  contract  or  optional  annuity 
contract,"  as  used  in  section  3(a](8}.  to 
include  any  contract  meeting  the  three 
conditions  discussed  below. 

A.  The  Contract  Must  Be  Issued  by  a 
Corporation  Subject  to  Regulation  as  an 
Issuer  of  Insurance  by  Any  State 

Any  contract  seeking  to  rely  on 
section  3(a)(8).  must  in  the  Hrst  instance 
be  a  "contract  of  insurance."  Consistent 
with  this  requirement,  and  with  the 
language  of  section  3(a)(8).  paragraph 
(a)(1)  of  rule  151  requires  the  contract  to 
be  offered  by  a  corporation  subject  to 
insurance  regulation  by  any  state. "The 
purpose  of  this  initial  requirement  is  to 
determine  whether  the  status  under  the 
Act  of  the  investment  vehicle  in 
question  should  be  analyzed  pursuant  to 
section  3(a)(8).  It  must  be  emphasized 
that  even  if  the  contract  satisfies  this 
initial  requirement  it  nevertheless  must 
be  measured  against  the  next  two 
requirements  of  rule  151  to  determine 
whether  it  is  the  type  of  "contract  of 
insurance"  that  Congress  sought  to 
leave  exclusively  to  state  regulation." 

Release  6051  approaches  this  initial 
question  from  a  different  perspective  by 
requiring  not  only  that  the  contract  be 
issued  by  a  company  subject  to  state 
insurance  regulation,  but  also  that  it 
contain  certain  insurance-related 
features.  One  important  feature  is  the 
requirement  that  the  instu^r  assume  a 
"meaningful  morality  risk"  under  the 
contract  by  guaranteeing  "permanent" 
annuity  purchase  rates  that  are  not 
"significantly  lower  than  those 
otherwise  commercially  available."  This 
requirement  has  proven  difficult  for  the 
Commission  to  administer  because  it 
does  not  provide  specific  guidance  for 
making  the  necessary  economic 
determinations.  Accordingly,  this  aspect 
of  Release  6051  has  not  been 
incorporated  into  the  rule.  At  the  same 
time,  the  Commission  recognizes  that 
there  is  authority  for  the  proposition  that 
the  assumption  of  mortality  risk  by  an 
insurer  is  a  necessary  feature  of 
insurance  under  the  federal  definition.'* 


"Uke  wction  3(a)(8).  the  nile  would  be  available 
to  any  annuity  contract  or  optional  annuity  contract 
liaued  by  a  corporation  tubiect  to  the  luperviaion  of 
the  insurance  commiiaioner.  bank  commissiuner.  or 
officer  performing  like  functions  of  any  stjte  or 
territory  of  the  United  Slates  or  the  District  of 
Columbia. 

"See  VAJJC.  3Se  US.  at  74-75. 

"See  Hehrenng  v.  Le  Gierae.  312  U.S.  531.  539-(l 
(1941):  Kroll  &  Cohen.  The  Insurance-Security 
Identity  Cnsis.  40  Geo,  Wash.  L  Rev.  79a  793 
(1978). 

\ 


Therefore,  while  the  proposed  rule  does 
not  require  an  assumption  of  mortality 
risk  by  an  issuer,  the  Commission 
specifically  requests  comments 
regarding  whether  a  requirement  of  the 
assumption  of  mortality  should  be  an 
element  of  the  rule  and.  if  so.  how  best 
to  implement  such  a  requirement. 

B.  The  Insurer  Assumes  the  Investment 
Risk  Under  the  Contract 

VAUC  and  United  Benefit  emphasize 
that  Congress  intended  section  3i(a)(8)  to 
be  available  to  armuity  contracts  under 
which  the  insurer  assumes  the 
investment  risk.  Although  these  cases, 
particularly  United  Benefit,  do  not 
require  the  insurer  to  assume  all 
investment  risk  for  a  contract  to  be 
insurance  under  section  3(a)(8),  they 
make  clear  that  the  degree  of  investment 
risk  assumed  by  the  insurer  is  the 
critical  factor.  ■*  Paragraph  (a)(2)  of  the 
rule  requires  that  the  insurer  must 
assume  the  investment  risk  under  the 
contract,  as  prescribed  by  paragraph  (b) 
of  the  rule.  Paragraph  (b),  in  turn, 
prescribes  an  objective  test  which 
provides  that  the  insurer  will  be  deemed 
to  assume  the  investment  risk  sufficient 
for  purposes  of  section  3(a)(8)  if  the 
following  three  conditions  are  satisfied: 

i.  The  Value  of  the  Contract  Does  Not 
Vary  According  to  the  Investment 
Experience  of  a  Separate  Account. 

Where  the  value  of  an  annuity 
contract  varies  according  to  the 
investment  experience  of  a  separate 
account  '*  the  insurer  promises  to  pay 
the  contract  owner  only  his 
proportionate  share  of  the  account's 
income  and  gains  (or  deduct  his  share  uf 
losses),  similar  to  a  variable  annuity 
contract.  Clearly  in  such  a  case  the 
insurer  is  not  assuming  any  investment 
risk,  while  the  contract  owner  is 
assuming  all  investment  risk  and  thus 
needs,  and  is  entitled  to.  the  dislosures 
the  Act  requires  to  be  provided  to  an 
investor  so  he  can  intelligently  appraise 
the  risks  involved  in  entrusting  his 
money  to  the  insurer.  Paragraph  (b)(1)  of 
the  rule  precludes  a  contract  from 
relying  on  the  rule  if  its  value  varies 
according  to  the  investment  experience 
of  a  separate  account. 


"S(.e.  e.g..  United  Benefit.  387  U.S.  at  210. 

"Section  2(a)(37)  of  the  Investment  Company  Art 
of  1910  115  U.S.C.  80«-2(a)(37)|  \\9Vi  Act")  derines 
a  "separate  account"  as  an  account  established  by 
an  insurer  under  which  income  gains  and  losses  are 
credited  to  or  charged  against  such  account  without 
regard  to  other  income,  gains,  or  losses  of  the 
insurer.  A  substantially  identical  definition  of  this 
term,  as  it  is  used  in  various  rules  under  the  1940 
Act.  is  contained  in  rule  0-l(e)(l)  under  the  1940  Act 
|17CFRi270.(>-l(e)(l)|. 


ii.  The  Insurer  Guarantees  Principal 
and  a  Specified  Rate  of  Interest  For  the 
Life  of  the  Contract. 

As  stated  in  VAUC  and  United 
Benefit,  the  hallmark  of  a  traditional 
annuity  contract  is  that  the  insurer 
assumes  the  investment  risk  by 
guaranteeing  principal  and  interest  for 
the  life  of  the  contract.  This  section  of 
the  rule's  investment  risk  test  is  based 
en  that  conclusion.  Paragraphs  (b)(2)  (i) 
and  (ii)  require  that  the  insurer  must,  for 
the  life  of  the  contract,  (1)  guarantee  the  • 
principal  amount  of  purchase  payments 
(net  of  deductions  for  sales, 
administrative,  or  other  expenses)  and 
interest  credited  thereto;" and  (2)  credit 
a  specified  rate  of  interest  to  purchase 
payments  and  interest  credited  thereto.'* 
These  requirements  will  ensure  that, 
consistent  with  applicable  precedent,  a 
contract  relying  on  the  rule  includes  a 
guarantee  by  the  insurer  that  at  least 
some  portion  of  benefits  will  be  paid  in 
a  fixed  amount.'^ 

iii.  The  Insurer  Guarantees  That  It 
Will  Not  Modify  the  Rate  of  Any 
Discretionary  Excess  Interest  More 
Frequently  Than  Once  Per  Year. 

As  discussed  above,  the  insurer 
assumes  investment  risk  under  the 
contract  to  the  extent  it  guarantees 
principal  and  interest.  In  the  case  of 
discretionary  excess  interest,  the  longer 
the  period  for  which  such  interest  is 
guaranteed,  the  greater  the  degree  of 
investment  risk  assumed  by  the 
insurer. "  Paragraph  (b)(3)  of  rule  151 


"This  requirement  would  work  as  follows.  If  in 
year  one  interest  Is  credited  under  the  contract  at  a 
rate  of  10%.  the  rule  requires  the  insurer  to 
guarantee,  for  the  remaining  \iU  of  the  contract,  the 
principal  amount  of  the  dollar  equivalent  of  the  1016 
interest  actually  ciedited  in  that  year. 

"The  specified  rate  under  the  contract  must  at 
least  be  equal  to  the  minimum  rate  required  to  he 
credited  by  the  Standard  Nonfurfeiture  Law  used  by 
the  states.  See.  e.g..  27  N.Y.  Ins.  Law  \  20e-c 
(Ml  Kinney's  1963-19S4  Pocket  Part). 

"See  V.\UC  359  U.S.  at  71.  Tne  requirements  of 
this  pirt  of  the  rule  would  preclude  a  contract  wi!h 
a  'm«rkei  value  adjustment  feature  '  from  relying  on 
the  rule  because  the  insurer  does  not  giurantee  the 
principal  amount  of  purchase  payments  and  interest 
credited  thereto  under  the  conlnil.  Under  this 
feature  the  insuiei  adjusts  \he.  proceeds  a 
contractowner  receives  upon  an  early  surrender 
[i.e..  a  surrender  made  before  the  end  of  a  period  of 
guaranteed  discretionary  excess  interest)  generally 
based  upon  the  disparity  between  the  rate  of 
interest  being  credited  to  the  withdrawn  amount 
and  the  rate  the  insurer  is  crediting  to  new 
contracts.  Thus,  for  surrenders  made  at  a  lime  of 
increasing  rates,  the  adjustroenl  could  affect  interest 
credited  and  principal. 

While  the  rule  has  been  drafted  in  a  manner 
which  prpoludes  a  contract  with  a  market  value 
adjustirrnt  feature  from  relying  on  it.  the 
Commission  does  not  intend  to  imply  that  no  such 
contract  can  properly  rely  on  section  3(a)|3). 

"Of  course,  ihn  degTe  ol  invoslment  risk 
assumed  by  the  insurer  also  is  based  on  the  amount 
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prescribes  what  the  Commission 
believes  is  a  reasonable  balance  by 
requiring  that  the  insurer  guarantee  that 
it  will  not  modify  the  rate  of  any 
discretionary  excess  interest  credited 
under  a  contract  more  frequently  than 
once  per  year.  The  Commission 
recognizes  that  any  time  period  will 
necessarily  be  somewhat  arbitrary, 
since  neither  Congress  nor  the  courts 
have  provided  direct  guidance  on  this 
issue.  However,  the  Commission 
beheves  that  Congress'  1982  decision  to 
provide  special  tax  treatment  for 
discretionary  excess  interest  only  if  it  is 
guaranteed  for  at  least  one  year 
supports  using  a  one  year  time  period." 
While  clearly  Congress  was  dealing 
with  the  tax  treatment  to  be  afforded  a 
guaranteed  investment  contract,  rather 
than  its  status  under  section  3(a)(8).  the 
concerns  it  sought  to  address  are 
analogous  to  those  of  the  Commission. 
Congress  was  concerned  that  this  type 
of  contract  was  being  used  extensively 
for  a  purpose  not  originally 
contemplated  [i.e.,  a  vehicle  for  the 
short-term  accumulation  of  tax-deferred 
interest  rather  than  a  long-term 
retirement  vehicle)rand  it  determined 
that  this  concern  would,  in  part,  be 
alleviated  by  the  one  year  requirement.*" 
The  Commission  similarly  has  been 
concerned  that  the  discretionary  excess 
interest  provision  makes  such  a  contract 
operate  less  like  a  traditional  annuity 
and  more  like  a  security  and  that  the 
one  year  standard  is  also  appropriate  to 
meet  those  concerns. 

C.  The  Contract  Must  Not  Be  Marketed 
Primarily  as  an  Investment 

The  third  condition  of  rule  151,  set 
forth  in  paragraph  (a)(3).  is  that  the 
contract  not  be  marketed  primarily  as 
an  investment.  This  condition  is  derived 


of  discretionary  excess  interest  it  guarantees.  But 
that  risk,  i.e.,  the  risk  that  the  insurer,  by  making 
imprudent  investments  or  because  of  insolvency, 
will  not  t>e  able  to  satisfy  its  contractual 
obligations,  is  the  type  of  nsk  that  Congress  deemed 
to  be  adequately  addressed  by  state  insurance 
regulation.  See  VAUC,  359  U.S.  at  77 

"See  Tax  Equity  and  Fiscal  Responsibility  Act  of 
1962.  Pub.  L  No.  97-248,  96  Stat.  324  (1982).  Section 
805(f)  of  the  Internal  Revenue  Code  generally 
permits  an  insurer,  in  computing  taxable  gain  or  loss 
from  operations,  to  take  a  full  deduction  for 
discretionary  excess  interest  determined  under  (1)  a 
rate  guaranteed  in  advance  for  not  less  than  12 
months  or  (2)  a  formula  or  index  guaranteed  in 
advance  for  not  less  than  12  months,  provided  the 
terms  of  the  formula  are  beyond  the  insurer's 
control  and  are  independent  of  its  investment 
experience.  The  Commission  has  determined  it 
would  not  t>c  appropriate  to  incorporate  the  latter 
test  into  rule  151  because  an  insurer  which 
"externalizes"  its  discretionary  excess  interest  rate 
shifts  to  the  contractowner  all  of  the  investment  risk 
regarding  fluctuations  in  that  rate. 

"See,  e.g..  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982,  S.  Rep.  No.  94,  97th  Cong.,  2d  Sess.  350 
(1982)  [S,  Rep,  No.  94"). 


principally  from  United  benefit,  where 
the  Supreme  Court,  in  holding  the 
annuity  contract  before  it  to  be  outside 
the  scope  of  section  3(a)(8).  found 
significant  the  fact  that  the  contract  was 
"considered  to  appeal  to  the  purchaser 
not  on  the  usual  insurance  basis  of 
stability  and  security  but  on  the 
prospect  of  'growth'  through  sound 
investment  management."*'  Under  these 
circumstances,  the  Court  concluded  "it 
is  not  inappropriate  that  promoters' 
offerings  be  judged  as  being  what  they 
were  represented  to  be."**  Similarly,  the 
Commission  believes  that  insurers  and 
others  marketing  a  contract  with 
primary  emphasis  on  discretionary 
excess  interest  and  other  investment- 
oriented  features,  while  relegating 
mention  of  the  traditional  retirement 
planning  features  or  an  annuity  contract 
to  the  "fine  print,"  must  be  viewed  as 
offering  a  security  and  not  insurance.** 

The  Commission  recognizes  it  is 
difficult  to  identify  precisely  the 
circumstances  under  which  a  contract  is 
being  marketed  primarily  as  an 
investment,  since  all  annuity  contracts 
contain  some  investment  features.  In  the 
Commission's  view,  among  the  factors 
relevant  to  this  determination  are 
whether  the  contract  is  promoted  (1) 
with  substantial  emphasis  on  current 
discretionary  excess  interest,  and  the 
possibility  of  future  interest,  or  other 
investment-oriented  features  of  the 
contract.**  and  (2)  as  one  type  of  tax- 
sheltered  investment  that  is 
interchangeable  with  other  such 
investments.  In  those  instances  where 
the  insurer  does  not  have  direct  control 
over  the  distribution  of  its  contracts,  the 
insurer  nevertheless  has  the 
responsibility  to  take  reasonable  steps 
to  ensure  that  its  contracts  are  not 


•'  United  Benefit,  387  U.S.  at  211. 

"/rf.  Citing  Securities  and  Exchange  Commission 
V.  CM  loiner  Leasing  Corp.,  320  U.S.  344,  352-353 
(1943).  Accord  Grainger  v.  State  Sec.  Life  Ins.  Co., 
547  F.2d  303,  reh  g  denied,  563  F.2d  215  (5th  Cir. 
1977).  cert,  denied.  436  U.S.  932  (1978)  (in 
determining  the  availability  of  section  3(a)(8).  it  is 
appropriate  to  consider,  along  with  the  provisions  of 
the  contracts,  "the  circumstances  surrounding  their 
sale,  including  any  oral  representations  made,  in 
determining  whether  defendants  were  selling 
securities"). 

"  CF.  S.  Rep.  No.  94.  supra  note  20  350  (The 
Committee  believes  that  the  use 
of  *  *  '  (guaranteed  investment  contracts]  to  meet 
long-term  investment  goals,  such  as  income 
security,  is  still  a  worihy  goal.  However,  the 
committee  l>elieves  that  their  use  for  short-term 
investment  and  income  tax  deferral  should  be 
discouraged."). 

"In  pariicular.  one  feature  that  can  be  marketed 
in  a  manner  that  gives  a  contract  the  appearance  of 
.a  short-term  liquid  investment,  rather  than 
insurance,  is  an  "opt  out"  provision,  under  which 
the  insurer  agrees  to  waive  the  withdrawal  charge 
otherwise  applicable  to  a  redemption  if  at  any  time 
the  rate  of  discretionary  excess  interest  falls  below 
a  rate  specified  in  the  contract 


marketed  in  a  manner  that  would  cause 
them  to  be  outside  rule  151. 

IV.  Other  Mattets 

Several  related  matters  are  addressed 
below. 

1.  Status  of  Release  6051 

Since  rule  151  will  apply  only 
prospectively.  Release  6051  will 
continue  to  be  the  Commission's 
statement  of  views  and  method  for 
analyzing  guaranteed  investment 
contracts  until  a  final  rule  is  adopted.  At 
that  time,  the  Commission  intends  to 
withdraw  Release  6051. 

2.  Section  3(a)(8)  as  an  "Exclusion" 

In  the  Commission's  view,  there  can 
be  no  serious  question  that  Congress 
intended  any  insurance  contract 
(including  any  annuity  contract  or 
optional  annuity  contract)  falling  within 
section  3(a)(8]  of  the  Act  to  be  excluded 
from  all  provisions  of  the  Act, 
notwithstanding  the  plain  language  of 
the  Act  that  section  3(a)(8)  is  an 
"exemption"  from  the  registration  but 
not  the  antifraud  provisions.*^  Similarly, 
in  the  Commission's  view,  a  contract 
which  satisfies  rule  151  would  be 
excluded  from  all  provisions  of  the  Act. 

3.  Deposit  Fund  Riders 

Release  6051  prescribes  different 
approaches  for  determining  the 
availability  of  section  3(a)(8)  to  a 
"deposit  fund  rider."  depending  upon  its 
size.**  While  this  bifurcated  approach 
may  have  been  appropriate  in  the 
context  of  Release  6051.  it  is  not 
consistent  with  the  approach  of  rule  151, 
which  does  not  include  quantitative 
distinctions.  Accordingly,  the  insurer 
must,  irrespective  of  the  size  of  the  rider, 
determine  its  status  under  section  3(a)(8) 
or  the  rule  separately. 


"Section  3(a)  exempts  the  instruments  therein 
from  all  provisions  of  the  Act  "except  as  hereinafter 
expressly  provided."  The  fraud  provisions  of 
sections  12(2)  and  17  of  the  Act  (15  U.S.C.  77 /[2)  and 
77qj  are  specifically  made  applicable  to  instruments 
exempted  by  section  3.  Suppori  for  the  view  that 
Congress  intended  section  3(a)(8)  to  be  an  exclusion 
is  found  in  the  Act's  legislative  history  (see  H.R. 
Rep.  No.  as.  73d  Cong..  1st  Sess.  IS  (1933)).  Supreme 
Couri  decisions  (see,  e.g.,  Tcherepnin  v.  knight,  389 
U.S.  332.  342  n.30  (1967):  VALIC.  359  U.S.  at  68).  and 
commentators  (see.  e.g..  L.  Loss,  Securities 
Regulation  496-497  (2d  ed.  1961)). 

"A  deposit  fund  rider  typically  is  associated  with 
an  insurance  contract  and  permits  monies  in  excess 
of  the  minimum  purchase  payments  for  the  principal 
contract  to  be  deposited  with  the  insurer  and 
credited  with  interest  at  a  discretionary  rate. 
Release  6051  views  a  ''minor"  rider  as  an  incidental 
pari  of  the  principal  contract,  whereas  a 
"significant"  rider  is  viewed  essentially  as  a 
separate  instrument  which  must  be  analyzed 
independent  of  the  principal  contract  in  order  to 
determine  the  availability  of  section  3(a)(8). 
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4.  Accounting  Treatment  of  Single 
Premium  Deferred  Annuities 

Rule  151  is  not  intended  to  address  the 
appropriate  accounting  treatment  for 
any  guaranteed  investment  contracts, 
including  single  premium  deferred 
annuities. 

5.  No-Action  and  Interpretative 
Requests 

To  the  extent  an  insurer  is  unable,  or 
chooses  not,  to  rely  on  rule  151,  it  has 
the  responsibility  for  determining  the 
status  of  its  contracts  under  section 
3(a)(8).  For  this  reason,  and  because  of 
the  significant  administrative  burden 
which  might  otherwise  ensue,  the 
Commission  has  instructed  the  staff  not 
to  consider  requests  for  no-action  or 
interpretative  advice  regarding  the 
status  of  a  specific  contract  under  the 
rule  or  section  3(a)(8)  except  in  the  most 
compelling  circumstances. 

List  of  Subjects  in  17  CFR  Part  230 

Reporting  and  recordkeeping 
reguirements.  Securities. 

Text  of  Proposed  Rule  151 

It  is  proposed  that  Part  230  of  Chapter 
II  of  Title  17  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1S33 

1.  By  adding  \  230J151  to  read  as 
follows: 

§  230.151    OeflnlUon  of  "annuity  contract 
or  optionat  annuity  contract"  tn  Section 
3<a)<8),  for  certain  contracts. 

(a)  Any  annuity  contract  or  optional 
annuity  contract  (a  "contract")  shall  be 
deemed  to  be  within  the  provisions  of 
section  3(a)(8)  of  the  Securities  Act  of 
1933  [15  U.S.C.  77c(a)(8)I.  Provided,  That 

(1)  The  contract  is  issued  by  a 
corporation  subject  to  regulation  as  an 
issuer  of  insurance  by  any  agency  or 
officer  of  any  State  or  Territory  of  the 
United  Slates  or  the  District  of  Columbia 
(the  "insurer"); 

(2)  The  insurer  assumes  the 
investment  risk  under  the  contract  as 
prescribed  in  paragraph  (b)  of  this 
section:  and 

(3)  The  contract  is  not  marketed 
primarily  as  an  investment. 

(b)  The  insurer  shall  be  deemed  to 
assume  the  investment  risk  under  the 
contract  if: 

(1)  The  value  of  the  contract  does  not 
vary  according  to  the  investment 
experience  of  a  separate  account: 

(2)  The  insurer  for  the  life  of  the 
contract 

(i)  Guarantees  the  principal  amount  of 


purchase  payments  (net  of  deductions 
for  sales,  administrative,  or  other 
expenses)  and  interest  credited  thereto; 
and 

(ii)  Credits  a  specified  rate  of  interest 
to  net  purchase  payments  and  interest 
credited  thereto;  and 

(3)  The  insurer  guarantees  that  the 
rate  of  any  interest  to  be  credited  in 
excess  of  that  described  in  paragraph 
(b)(2)(ii)  will  not  be  modiHeid  more 
frequently  than  once  per  year. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  60S(b)  of  the 
Regulatory  Flexibility  Act,  the  Chairman 
of  the  Commission  has  certified  that  the 
proposed  herein  will  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  is  attached  to  this  release. 

Paperwork  Reduction  Act 

The  proposed  rule  is  not  subject  to  the 
Act  because  it  does  not  impose  an 
information  collection  requirement. 

Statutory  Authority 

The  CoRunission  is  proposing  rule  151 
pursuant  to  the  provisions  of  section 
19(a)  (15  U.S.C.  77s(a))  of  the  Act. 

By  the  Commissioni 
Shiriey  E.  HoUis, 

Acting  Secretary. 
November  21. 1964. 

Regulatory  Flexibility  Act  CartificatMa 

I.  John  S.R.  Shad.  Chairman  of  the 
Securities  and  Exchange  Conunistion,  hereby 
certify  pursuant  to  5  U.S.C.  e05(b)  that  Rule 
151  under  the  Securities  Act  of  1933  [15  U.S.C. 
77a  et  seq.\,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities.  The  reason  for  this 
certification  is  that,  whether  or  not  a 
substantial  number  of  small  entities.  The 
reason  for  this  certification  is  that,  whether 
or  not  a  substantial  number  of  small  entities 
offer  contracts  described  in  the  rule,  the 
economic  impact  of  the  rule,  if  any,  on  any 
entity  offering  such  contracts  will  not  be 
significant,  because  the  rule  would,  in  large 
part,  codify  the  rationale  underlying  the 
Commission's  general  statement  of  policy 
regarding  such  contracts.  The  added  certainty 
given  by  the  rule  may  result  in  more  of  these 
contracts  being  offered  and  sold,  but  the 
general  conditions  for  application  of  the 
securities  laws  will  remain  the  same. 

Dated:  November  21. 1964. 
|ohn  S.R.  Shad. 
Chairman. 

|FR  Doc.  M-31122  nM  n-27-M:  8:48  ami 
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DEPARTMENT  OF  THE  INTERIOR 
MInerate  Management  Service 
30  CFR  Part  256 

Joint  Bidding  Requlren>enta;  Requeat 
for  Commenta  In  Reaponae  to  Petition 
for  the  Amendment  of  a  Rule 

AOINCV:  Minerals  Management  Service, 
Interior. 

ACTION:  Request  for  comments. 

summary:  This  notice  is  published 
pursuant  to  43  CFR  14.4.  The  purpose  of 
this  notice  is  to  request  comments  from 
all  interested  parties  on  the  existing 
joint  bidding  reguirements  under  30  CFR 
256.43:  specifically,  S  256.43(a)(3)  which 
defines  the  term  "subsidiary".  A  request 
to  change  or  consider  a  change  to  30 
CFR  256.43  has  been  received. 
Information  in  response  to  this  notice 
will  be  used  to  determine  if  an 
amendment  of  this  particular  section  of 
the  joint  bidding  regulations  in 
recommended  by  those  affected  by  It 
and  therefore  warrants  further 
investigation  and  action  by  the 
Department  of  the  Interior.  As  currently 
written,  the  term  subsidiary  means  "a 
company  50-percent  or  more  of  whose 
stock  or  other  interest  having  power  to 
vote  for  the  election  of  directors, 
trustees,  or  other  similar  controlling 
body  of  the  company  is  directly  or 
indirectly  owned,  controlled,  or  held 
with  the  power  to  vote  by  another 
company:  a  subsidiary  shall  be  deemed 
a  subsidiary  of  the  other  company 
owning,  controlling,  or  holding  50- 
percent  or  more  of  the  stock  or  other 
voting  interest."  If  comments  received 
indicate  a  change  in  the  "50  percent  or 
more"  restriction  is  justifiable,  the 
Department  would  consider  amending 
this  language  to  read  "more  than  50- 
percent '  or  some  other  variation. 

DATE:  Written  comments  must  be 
received  no  late  than  December  28, 1984. 

ADDRESS:  Written  comments  should  be 
submitted  to  the  Chief,  Offshore  Leasing 
Management  Division,  Minerals 
Management  Service,  Mail  Stop  645, 
12201  Sunrise  Valley  Drive.  Reston, 
Virginia  22091. 

FOR  FURTHER  INFORMATION  CONTACT 

Chris  Oynes,  Chief,  Offshore  Leasing 
Management  Division  at  (202)  343-6906. 

Dtited;  November  13. 1964. 
William  D.  Beltenberg. 
Director,  Minerals  Management  Service. 

|FR  D<>c  84-31110  FilMl  11-27-M;  8:45  am) 
atUJNOCOOC  4*1« 
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Office  of  Surface  MMng  Redamatlon 
and  Enforcement 

30  CFR  Part  950 

Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on  an 
Amendment  to  the  Wyoming 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Inferior. 


ACTION:  Proposed  rule. 


summary:  OSM  is  announcing 
procedures  for  a  public  comment  period 
and  for  b  public  hearing  on  an 
amendment  submitted  by  the  State  of 
Wyoming  to  amend  its  permanent 
regulatory  program  which  was  approved 
by  the  Secretary  of  the  Interior  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  program  amendment  consists 
of  proposed  provisions  to  implement  a 
blaster  training,  examination  and 
certification  program  as  required  by  30 
CFR  Part  850. 

This  notice  sets  forth  the  times  and 
locations  that  the  proposed  amendment 
is  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  program  amendment 
and  information  pertinent  to  the  public 
hearing. 

dates:  Written  comments  not  received 
on  or  before  4:00  p.m.  on  December  28, 
1984.  will  not  necessarily  be  considered. 
A  public  hearing  on  the  proposal  will  be 
held  on  December  24,  1984,  at  the 
location  listed  below  under 
"SUPPlfMENTARY  INFORMATION."  Any 
person  interested  in  making  an  oral  or 
written  presentation  at  the  hearing 
should  contact  Mr.  William  R.  Thomas. 
OSM  Casper  Field  Office  by  4:00  p.m.  on 
December  13.  1984.  If  no  one  has 
contacted  Mr.  Thomas  to  express  an 
interest  in  participating  in  the  hearing  by 
that  date,  the  hearing  will  not  be  held.  If 
only  one  person  has  so  contacted  Mr. 
Thomas,  a  public  meeting,  rather  than  a 
hearing  may  be  held  and  the  results  of 
the  meeting  included  in  the 
Administrative  Record. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
William  Thomas,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Freden 
Building.  935  Pendell  Boulevard.  P.O. 
Box  1420,  Mills,  Wyoming  82644. 

The  public  hearing,  if  requested  will 
be  at  Federal  Building..  100  B  Street. 


Casper.  Wyoming  82801.  See 
"SUPPLEMENTARY  MTORMATKHT  for 

addresses  where  copies  of  the  Wyoming 

program  amendment  and  administrative 
record  on  the  Wyoming  program  are 
available.  Each  requestor  may  receive, 
free  of  charge,  one  single  copy  of  the 
proposed  program  amendment  by 
contacting  the  OSM  Casper  Field  Office 
listed  above. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  Thomas,  Director,  Casper 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Freden 
Building.  935  Pendell  Boulevard,  P.O. 
Box  1420,  Mills,  Wyoming  82644: 
Telephone:  (307)  261-5824. 
SUPPLEMENTARY  INFORMATION:  Copies 
of  the  Wyoming  program  amendment, 
the  Wyoming  program  and  the 
administrative  record  on  the  Wyoming 
program  are  available  for  public  review 
and  copying  at  the  OSM  offices  and  the 
office  of  the  State  regulatory  authority 
listed  below,  Monday  through  Friday, 
9:00  a.m.  to  4:00  p.m.,  excluding 
holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record,  Room  5124, 1100  "L"  Street. 
NW..  Washington.  D.C.  20240. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Freden  Building.  935 
Pendell  Boulevard.  Mills,  Wyoming 
82644. 
Wyoming  Department  of  Environmental 
Quality,  Land  Quality  Division. 
Herschler  Office  Building.  122  W.  25th 
Street,  Cheyenne,  Wyoming  82002. 
The  Wyoming  program  was  approved 
by  the  Secretary  of  the  Interior  on 
November  26. 1980.  Federal  Register  (45 
FR  78634-78637).  On  October  12, 1984, 
the  State  of  Wyoming  submitted  to  OSM 
an  a.Tiendment  to  its  approved 
permanent  regulatory  program.  The 
proposed  program  amendment  is 
intended  to  implement  the  provisions  of 
30  CFR  Part  850  relating  to  blaster 
training,  examination  and  certification. 
The  proposed  amendment  consists  of 
proposed  regulations  governing  the 
standards  for  certification  of  blasters 
and  a  proposed  training  and 
certification  program  for  blaster 
certification.  A  discussion  of  each  area 
of  concern  is  provided  in  an  outline 
which  follows  the  Federal  regulations  at 
30  CFR  Part  816.  817.  and  850  as 
published  in  the  March  4. 1983  Federal 
Register  (48  FR  9486). 

In  accordance  with  the  provisions  of 
30  CFR  732.17,  OSM  is  seeking 
comments  from  the  public  on  the 
adequacy  of  the  proposed  program 
amendment.  If  the  proposed  amendment 
is  found  by  the  Director  to  be  in 
accordance  vvith  SMCRA  and  no  less 


effective  than  the  Federal  regulations, 
the  amendment  will  be  approved  and 
codified  at  30  CFR  Part  950  as  part  of  the 
approved  Wyoming  program. 

Additional  Detenninations 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  US.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28. 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3.  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  950 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining.  ^ 

Authority:  Pub.  L.  9S-fl7.  S^.  503  (30  U.S.C 
1253).  ^""^ 

Dated:  November  20. 1984. 
Wesley  R.  Booker. 
Acting  Director.  Office  of  Surface  Mining. 

|FR  Doc  84-31140  Filed  W-V-M.  8:45  an) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  750 

Excellence  In  Education  Program 

AOENCy:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  of  Education 
(the  Secretary)  proposes  to  issue 
regulations  for  the  implementation  of  the 
Excellence  in  Education  Program.  The 
Excellence  in  Education  Program  assists 
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projects  in  individual  public  schools 
designed  to  achieve  excellence  in 
education  through  activities  that  are 
consistent  with  the  purposes  of  the 
Excellence  in  Education  Act. 
DATE:  Comments  must  be  received  on  or 
before  January  14, 1985. 
AOONESS:  Comments  should  be 
addressed  to  Mary  Jean  LeTendre, 
Office  of  the  Secretary.  U.S.  Department 
of  Education.  400  Maryland  Avenue. 
SW..  Room  4181.  Washington,  D.C. 
20202. 

ron  FURTHER  INFORMATION  CONTACT: 

Dr.  Thomas  E.  Enderlein,  (202)  472-1762 
or  at  the  address  above. 
SUPPLEMCNATARY  INFORMATION: 
Background 

The  Excellence  in  Education  Act  was 
enacted  as  Title  VI  of  the  EducaHon  for 
Economic  Security  Act  of  1984,  Pub.  L. 
98-377.  The  Excellence  in  Education  Act 
(the  EEA)  was  designed  to  maintain  the 
momentum  for  achieving  educational 
excellence  that  was  fostered  by  the 
report  of  the  National  Commission  on 
Excellence  in  Education,  "A  Nation  At 
Risk:  The  Imperative  for  Educational 
Reform,"  and  other  reports.  In  "A  Nation 
At  Risk"  the  Commission  detailed  the 
need  to  reverse  the  decline  in 
educational  quality  in  this  Nation  and 
made  specific  recommendations  for 
achieving  the  goal  of  excellence. 

The  Excellence  in  Education  program 
is  intended  to  provide  grant  assistance 
for  individual  public  schools  across  the 
country  that  are  implementing  the 
recommendations  of  the  Commission  or 
otherwise  striving  to  improve  the  quality 
of  elementary  or  secondary  education,  v 

Section  602  of  the  EEA  provides  for 
assistance  to  local  educational  agencies 
to  carry  out  projects  of  excellence  in 
individual  public  schools  through 
activities  that:  (1)  Demonstrate 
successful  techniques  for  improving  the 
quality  of  education,  (2)  can  be 
disseminated  and  replicated,  and  (3)  are 
conducted  with  the  participation  of 
school  principals,  school  teachers, 
parents,  and  business  concerns  in  the 
locality  of  the  school.  In  addition  to 
these  purposes,  section  607  of  the  EEA 
authorizes  special  school  awards  for 
those  schools  that  obtain  financial 
contributions  from  the  private  sector  in 
order  to  support  activities  proposed  for 
Federal  assistance  under  the  EEA.  The 
Congress  has  appropriated  $5  million  for 
this  program  in  Fiscal  Year  1985. 

Summary  of  Major  Provisions 

flj  Types  of  Grants 

Proposed  S  750.10  would  implement 
provisions  in  sections  604,  605,  and  607 
of  the  EEA.  establishing  two  types  of 


awards  under  this  program.  Section 
750.10  of  the  proposed  regulations  would 
authorize  the  Secretary  to  award  two 
types  of  grants  under  this  program:  (1) 
School  excellence  grants  and  (2)  special 
school  grants.  Special  schoiol  grants 
would  require  the  assurance  of  private 
sector  financial  contributions  as  part  of 
the  application,  as  described  in 
proposed  S  750.20(b)(6)(ii).  Those 
schools  making  such  an  assurance 
would  be  eligible  for  more  funds  under 
this  program. 

(2)  Eligibility 

Consistent  with  section  605(a)(1)  of 
the  EEA.  under  proposed  §  750.2(a),  a 
local  educational  agency  (LEA)  would 
be  eligible  to  be  considered  for  a  grant 
under  this  program  if  a  specific  school  or 
schools  of  that  LEA  were  nominated  by 
the  chief  State  school  officer  or  chief 
educational  officer  in  accordance  with 
proposed  §  750.21.  Proposed  §  750.2(b) 
implements  the  requirement  of  section 
606(b)  of  the  EEA  that  no  individual 
school  is  eligible  to  receive  more  than 
one  grant  award  under  this  program. 

(3)  Establishing  Priorities 

Section  750.11  of  the  proposed 
regulations  would  allow  the  Secretary  to 
establish  priorities  for  this  program 
consistent  with  section  605(c)(2)  of  the 
EEA.  Proposed  §  750.11(a)  would 
implement  the  requirement  of  section 
605(a)(2)  of  the  EEA  that  the  Secretary 
give  priority  to  applications  that  have 
the  highest  potential  for  successfully 
demonstrating  techniques  to  improve  the 
quality  of  education  and  that  can  be 
disseminated  and  replicated.  Under 
proposed  §  750.11(B).  the  Secretary 
could  also  give  priority  to  applications 
that  have  as  their  purposes  one  or  more 
(or  combinations)  of  those  listed  in 
section  605(c)(2)(A}-(G)  of  the  EEA. 
Additionally,  proposed  S  750.11(c) 
would  permit  the  Secretary  to  select  as 
a  priority  other  types  of  projects  as 
announced  in  the  Federal  Register.  The 
Secretary  could  establish  a  separate 
competition  for  each  priority  selected 
pursuant  to  proposed  5  750.11(d). 

In  addition  to  establishing  funding 
priorities  under  paragraphs  (a)  and  (b) 
of  proposed  §  750.11,  the  Secretary  could 
invite  applicants  to  propose  projects  in 
any  area  of  education  within  the 
purposes  of  the  Excellence  in  Education 
Act.  The  purpose  of  the  EEA  is  to 
provide  funds  to  individual  public 
schools  to  implement  projects 
designated  to  achieve  excellence. 

(4)  The  Application  and  Selection 
Process 

Proposed  SS  750.20  and  750.21  would 
implement  the  application  procedures 


required  by  section  605(a)  and  (b)  of  the 
EEA.  Under  proposed  §  750.20,  a  local 
educational  agency  would  have  to 
submit  to  the  chief  State  school  officer 
or  to  the  chief  educational  officer  an 
application  for  each  school  for  which 
the  local  educational  agency  applied  for 
a  grant.  Under  proposed  §  750.21.  the 
chief  State  school  officer  could  select 
from  those  applications  up  to  twenty- 
five  for  submission  to  the  Secretary.  In 
the  case  of  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the 
Virgin  Islands,  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands,  the  chief  educational 
officer  could  select  up  to  five 
applications.  Proposed  S  750.21  would 
establish  the  process  for  use  by  the  chief 
State  school  officer  or  the  chief 
educational  officer  in  selecting  schools 
to  nominate  to  the  Secretary. 

(5 J  Selection  Criteria 

Proposed  §  750.31  would  implement 
the  requirement  of  section  605(c)(1)  of 
the  EEA  that  applications  be  selected 
for  funding  under  this  program  based  on 
uniform  criteria.  Section  750.31  of  the 
proposed  regulations  would  establish 
selection  criteria  for  use  by  the 
Secretary  in  evaluating  applications 
nominated  by  the  chief  State  school 
officers  or  chief  educational  officers  for 
school  excellence  grants  and  special 
school  grants.  In  addition  to  the  points 
indicated  in  parentheses  following  each 
criterion  in  proposed  S  750.31,  proposed 
§  750.30  would  permit  the  Secretary  to 
distribute  a  reserved  15  points  among 
the  applicable  criteria.  The  Secretary 
would  announce,  in  a  notice  published 
in  the  Federal  Register,  how  the 
reserved  points  would  be  distributed  for 
each  competition. 

f6J  Funding  Limitations 

Proposed  §  750.33  would  implement 
the  requirements  of  section  606  of  the 
EEA  that  the  Secretary  base  the  amount 
of  a  grant  award  to  an  individual  school 
on  the  size  of  the  school,  specifically, 
the  number  of  students  enrolled  in  the 
school  and  the  number  of  teachers 
teaching  in  the  school. 

For  school  excellence  grants,  schools 
with  fewer  that  1,000  students  and 
teachers  would  receive  up  to  $15,000  for 
a  one-year  project  or  up  to  $30,000  for  a 
two-year  project  under  proposed 
§  750.33(b).  Schools  with  1,000  or  more 
students  and  teachers  could  receive  up 
to  $20,000  for  a  one-year  project  or  up  to 
9  35.000  for  a  two-year  project. 

For  special  school  grants,  schools  with 
fewer  than  1,000  students  and  teachers 
could  receive  up  to  $20,000  for  a  one- 
year  project  or  up  to  $35,000  for  a  two- 
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year  project  under  S  750.33(c).  Schools 
with  1.000  or  more  students  and 
teachers  could  receive  up  to  $25,000  for 
a  one-year  project  or  up  to  $40,000  for  a 
two-year  project. 

Proposed  §  750.33(d),  in  implementing 
section  606(b)  of  the  EEA,  would  limit 
the  length  of  a  grant  under  this  program 
to  a  project  period  no  longer  than  two 
years. 

(7)  Cost  Sharing 

Cost  sharing  would  be  a  required 
post-award  condition  for  a  grantee 
receiving  a  special  school  grant. 
Proposed  9  750.40  would  implement  the 
requirement  of  section  607(b)  of  the  EEA 
that  the  Federal  share  for  each  year  of 
the  grant  be  not  less  than  67  2/3  percent 
nor  more  than  90  percent  of  the  total 
cost  of  the  project.  The  Secretary  would 
announce,  in  a  notice  published  in  the 
Federal  Register,  the  Federal  share  for 
each  category  of  special  school  grants. 
Proposed  §  750.40(c)  would  implement 
section  607(b)  of  the  EEA.  requiring  the 
Secretary  to  base  the  Federal  share  for 
each  category  of  special  school  grants 
upon  uniform  selection  criteria.  Under 
proposed  §  750.40(c),  the  Secretary 
would  base  the  Federal  share  for  each 
competition  established  in  any  year  on 
the  following  criteria:  (1)  If  the  Secretary 
has  selected  a  priority  for  the 
competition,  the  extent  to  which  private 
sector  contributions  will  enhance  the 
implementation  of  projects  under  that 
priority,  and  (2)  the  amount  of  funds 
appropriated  or  likely  to  be 
appropriated  for  this  program  in  a 
particular  year.  For  example,  the 
Secretary  could  select  as  a  priority, 
demonstrations  of  new  and  promising 
models  of  school-community  and  school- 
to-school  relationships  including  the  use 
of  nonschool  personnel  to  alleviate 
shortages  in  areas  such  as  mathematics, 
science,  and  foreign  language 
instruction,  as  well  as  other  partnerships 
between  business  and  education, 
including  the  use  of  equipment.  Since 
projects  addressing  this  priority  would 
require  private  sector  support,  the 
Secretary  could  establish  the  Federal 
share  as  67  2/3  percent.  By  requiring  a 
larger  non-Federal  share,  the  Secretary 
would  make  it  necessary  for  local 
schools  to  seek  maximum  private  sector 
contributions. 

As  defined  in  the  Education 
Department  General  Administration 
Regulations  (EDGAR).  34  CFR  77.1. 
"project"  means  only  the  activity 
described  in  an  application. 
Accordingly,  a  special  school  project 
could  be  part  of  one  or  more  larger 
programs  conducted  at  the  local  level. 
Although  proposed  9  750.20(b)(6)(ii] 
would  require  an  assurance  that  some 


private  funds  would  be  contributed  to 
meet  the  cost  of  a  special  school  project, 
the  non-Federal  share  of  the  project/' 
costs  would  not  have  to  be  bon^e*^ 
entirely  by  the  private  sector.    ) 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  classified  as  non- 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
fiscal  year  1985,  it  is  anticipated  that  250 
or  fewer  grants  not  in  excess  of  $25,000 
each  will  be  awarded  under  this 
program  to  LEAs  for  individual  public 
schools.  The  proposed  regulations 
would  impose  minimal  burden  on  States. 
LEAs.  and  schools. 

Paperwork  Reduction  Act  of  1960 

The  information  collection 
requirements  contained  in  these^ 
regulations  at  99  750.20  and  750.21  will 
be  sent  to  the  Office  of  Management  and 
Budget  for  review  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511). 

Comments  that  concern  only 
information  collection  requirements 
should  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208. 
17th  Street  and  Pennsylvania  Avenue, 
NW..  Washington.  D.C.  20503.  Attention: 
Desk  Officer  for  the  U.S.  Department  of 
Education. 

All  other  comments  regarding  these 
proposed  regulations  should  be  sent  to 
the  Department  of  Education  at  the 
address  given  at  the  beginning  of  this 
preamble. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79  (48 
FR  29158;  June  24. 1983).  The  objective  of 
the  Executive  Order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
State  and  local  processes  for  State  and 
local  government  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
docimient  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  wiU  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4181,  400  Maryland  Avenue,  S.W.. 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

List  of  Subjecte  in  34  CFR  Part  750 

Education.  Grant  program— education. 
Reporting  and  recordkeeping 
requirements. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance 

number —,  Excellence  in  Education 

Program) 

Dated:  November  23, 1984. 
T.H.  BeU 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  750  to 
read  as  follows: 

PART  750-EXCELLENCE  IN 
EDUCATION  PROGRAM 

Subpart  A— Oeneral 

750.1  What  is  the  Excellence  in  Education 
Program? 

750.2  What  parties  are  eligible  for  a  grant 
under  the  Excellence  in  Education 
Program? 

750.3  What  regulations  apply  to  this 
program? 

750.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Types  of  Pro)ects  Doe* 
the  Secretary  Assist  Under  TMs  Program? 

750.10  What  types  of  grants  does  the 
Secretary  award  under  this  program? 

750.11  How  does  the  Secretary  establish 
priorities  for  this  program? 
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On*  Apply  for  a 


SubpwtC-4tow 
Grant? 

75OJ0    How  does  a  local  educational  agency 
•pply  for  a  grant  under  this  program? 

7«0.21    How  does  ■  Slate  educational  agency 
nominate  a  school  for  a  grant  under  this 
programT 

Subpart  I>-HowDeM 
aOrant? 


tha  Sacratary  Maka 


TSaaO    How  does  the  Secretary  evaluate  an 

application? 
7Sa31    What  selection  criteria  does  the 

Secretary  use? 
7Sa32    How  does  the  Secretary  consider  fair 

and  equitable  distribution  of  projects? 
750.33     What  funding  limitations  apply  to 

grants  under  this  program? 

Subpart  E— What  CondMona  Muat  Bm  Mat 
byltiaQranlaa? 

750.40    Is  cost  sharing  required  for  grants 

under  this  program? 
75a41     Are  there  restrictions  on  the  use  of 

funds  for  equipment  under  this  program? 
Authority:  Excellence  in  Education  Act  (the 
EEA).  Title  VI  of  the  Education  for  Economic 
Security  Act  (the  EESA).  Pub.  L  98-377,  98, 
Stat.  1287  (20  U.S.C.  4031),  unless  otherwise 
noted. 

Subpart  A— Qcneral 

I7S0.1    WlMt  la  ttia  ExcaManca  ki 
Education  Program? 

The  Excellence  in  Education  Program 
assists  local  educational  agencies  to 
carry  out.  in  individual  schools  of  those 
agencies,  projects  designed  to  achieve 
excellence  in  elementary  and  secondary 
education  that — 

(a)  Demonstrate  successful  techniques 
for  improving  the  quality  of  education: 

(b)  Can  be  disaeminated  and 
replicated;  and 

(c)  Are  conducted  with  the 
participation  of  school  principals,  school 
teachers,  parents,  and  business 
concerns  in  the  locality. 

(Sec.  802  of  the  EEA) 

17502    Wlwt  parttaa  are  aUglble  for  a 
grant  undar  ttw  Excallanca  in  Education 


(a)  Subject  to  the  limitation  in 
paragraph  (b)  of  this  section,  a  local 
educational  agency  is  eligible  to  receive 
a  grant  under  the  Excellence  in 
Education  Program  if  a  specific  school 
or  schools  of  that  local  educational 
agency  have  been  nominated  in 
accordance  with  S  750.21. 

(b)  A  local  education  agency  may  not 
receive  more  than  one  grant  award 
under  this  program  for  each  individual 
school  of  the  local  educational  agency. 
(Sec.  604.  605,  and  608  of  the  EEA) 


§750.3    What  raguMkma  appty  to  tlUa 
program? 

(a)  The  following  regulations  apply  to 
grants  under  the  Excellence  in 
Education  Program: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  established  in  Title  34  of  the 
Code  of  Federal  Regulations  in  Part  74 
(Administration  of  Grants],  Part  75 
(Direct  Grants).  Part  77  (Definitions  That 
Apply  to  Department  Regulations),  Part 

78  (Education  Appeal  Board),  and  Part 

79  (Intergovernmental  Review  of 
Department  of  Education  Programs). 

(2)  The  regulations  in  this  Part  750. 

(b)  The  regulations  in  this  Part  750  do 
not  apply  to  contracts  awarded  under 
the  Excellence  in  Education  Program. 
(Sec.  804  of  the  EEA) 

§750.4    What  dafimtlona  apply  to  thia 
program? 

(a)  Definitions  in  the  Education  for 
Economic  Security  Act.  The  following 
terms  used  in  this  part  are  defined  in 
sections  3  and  603  of  the  Education  for 
Economic  Security  Act: 

Elementary  school 

Local  educational  agency 

Secondary  school 

Secretary 

State 

State  educational  agency 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget 

Department 

EDGAR 

Facilities 

Fiscal  year 

Grant 

Grant  period 

Project 

Public 

(c)  Additional  definitions.  The 
following  terms  are  used  in  this  part: 

"Chief  educational  officer"  means  the 
chief  educational  officer  of  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territory  of  the  Pacific  Islands. 

"Chief  State  school  officer"  means  the 
chief  educational  officer  of  each  State 
other  than  the  Commonwealth  of  Puerto 
Rico,  Guam.  American  Samoa,  the 
Virgin  Islands,  the  Northern  Mariana 
Islands,  or  the  Trust  Territory  of  the 
Pacific  Islands. 

"EEA"  means  the  Excellence  in 
Education  Act.  Title  VI  of  Public  Law 
98-377. 


"EESA"  means  the  Education  for 
Economic  Security  Act,  Public  Law  98- 
377. 

(Sec.  3  of  the  EESA  and  Sec.  603  of  the  EEA) 

Subpart  B— What  Types  of  Projacts 
Doas  tha  Sacratary  Assist  Undar  This 
Program? 

S  750. 1 0    What  typas  of  grants  doas  tha 
Sacratary  award  undar  this  program? 

The  Secretary  awards  two  types  of 
grants  under  this  program: 

(a)  School  exceUence  grants.  The 
Secretary  awards  school  excellence 
grants  to  carry  out  the  purposes  of  this 
program  described  in  S  750.1. 

(b)  Special  school  grants.  The 
Secretary  awards  special  school  grants 
to  encourage  contributions  of  funds  from 
the  private  sector  to  carry  out  further  the 
purposes  of  this  program. 

(Sec.  805  and  807  of  the  EEA) 

S  750. 11    How  doaa  tha  Sacratary  aatabNah 
prtorttiaa  for  thia  program? 

(a)  The  Secretary  gives  priority  to 
applications  proposing  projects  that 
have  the  highest  potential  for 
successfully  demonstrating  techniques 
to  improve  the  quality  of  education  and 
that  can  be  disseminated  and  replicated. 

(b)  The  Secretary  also  gives  priority  to 
applications  that  have  as  their  purposes 
one  or  more  (or  combinations]  of  the 
following — 

(1)  Modernization  and  improvement  of 
secondary  school  curricula  to  improve 
student  achievement  in  academic  or 
vocational  subjects,  or  both,  and 
competency  in  basic  functional  skills; 

(2]  Elimination  of  excessive  electives 
and  the  establishment  of  increased 
graduation  requirements  in  basic 
subjects: 

(3)  Improvement  in  student 
attendance  and  discipline  through  the 
demonstration  of  innovative  student 
motivation  techniques  and  attendance 
policies  with  clear  sanctions  to  reduce 
student  absenteeism  and  tardiness: 

(4)  Demonstrations  to  increase 
learning  time  for  students; 

(5)  Experimentation  providing 
incentives  to  teachers  and  teams  of 
teachers  for  outstanding  performance, 
including  financial  rewards, 
administrative  relief  such  as  the 
removal  of  paperwork  and  extra  duties, 
and  professional  development: 

(6)  Demonstrations  to  increase  student 
motivation  and  achievement  through 
creative  combinations  of  independent 
study,  team  teaching,  laboratory 
experience,  technology  utilization,  and 
improved  career  guidance  and 
counseling;  or 
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(7)  Demonstrations  of  new  and 
promising  models  of  school-community 
and  school-to-school  relationships 
including  the  use  of  nonschool  personnel 
to  alleviate  shortages  in  areas  such  as 
mathematics,  science,  and  foreign 
language  instruction,  as  well  as  other 
partnerships  between  business  and 
education,  including  the  use  of 
equipment. 

(c)  In  addition  to  establishing 
priorities  for  this  program  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section, 
the  Secretary  may  also  give  priority  to 
other  types  of  projects  as  announced  in 
the  Federal  Register. 

(d)  The  Secretary  may  establish  a 
separate  competition  for  any  or  each 
priority  selected.  If  a  separate 
competition  is  established  for  a  priority, 
the  Secretary  may  reserve  all 
applications  that  relate  to  the  priority 
for  review  under  the  separate 
competition. 

Note. — EDGAR  establishes  the  method  for 
applying  priorities.  See  34  CFR  75.105. 
(Sec.  805  of  the  F£A) 

Subpart  C— How  Doas  One  Apply  for  a 
Grant? 

§750.20    How  doaa  a  loeal  aducattonal 
agancy  apply  for  a  grant  undar  this 
program? 

(a)  A  local  educational  e^ency  shall 
submit  to  the  chief  State  school  officer 
(or  chief  educational  officer)  of  the  State^ 
in  which  the  local  educational  agency  is 
located  a  separate  application  for  each 
school  with  respect  to  which  the  local 
educational  agency  is  applying  for  a 
grant.  In  any  fiscal  year  in  which  the 
Secretary  establishes  separate  grant 
competitions  within  this  program,  a 
local  educational  agency  may  apply  for 
more  than  one  grant  for  an  individual 
school  by  submitting  separate 
applications  to  each  or  any  of  the  grant 
competitions.  Pursuant  to  S  750.2(b],  a 
local  educational  agency  may  receive 
only  one  grant  under  this  program  for 
each  individual  school. 

(b)  In  addition  to  the  information 
required  in  EDGAR,  34  CFR  75.107,  the 
local  educational  agency  must  include  in 
its  application  the  following  information: 

(1)  The  type  of  grant  under  S  750.10  for 
which  the  local  educational  agency  is 
applying. 

(2)  The  name  and  location  of  the 
school. 

(3)  School  size  in  terms  of  the  number 
of  students  enrolled  and  the  number  of 
teachers  teaching  in  the  school. 

(4)  The  size,  socioeconomic 
conditions,  location  of  the  community  in 
which  the  school  is  located,  and  the 
local  governmental  arrangements 
between  the  government  and  the  local 


educational  agency  submitting  the 
application. 

(5)  A  description  of  the  activities, 
including  information  designed  to  meet 
the  selection  criteria  listed  in  S  750.31. 
that  will  be  conducted  in  the  school 
nominated. 

(6)  Assurances  that — 

[i]  The  school  nominated  for  a  grant 
will  carry  out  the  activities  proposed  in 
the  application:  and 

(ii)  If  a  school  is  nominated  for  a 
special  school  grant  as  described  in 
S  750.10(b),  it  will  receive  contributions 
of  funds  from  the  private  sector  to  help 
carry  out  the  activities  proposed  in  the 
application. 

(7)  An  assessment  of  the  potential  for 
the  proposed  project  to  successfully 
demonstrate  techniques  for  improving 
the  quality  of  education  that  can  be 
disseminated  and  replicated. 

(Sec.  805  of  the  EEA) 

§  750.21    How  doas  a  State  educational 
agancy  nominata  a  school  for  a  grant  undar 
this  program? 

(a)  In  each  fiscal  year,  the  chief  State 
school  officer  of  each  State  may  select 
for  nomination  to  the  Secretary  up  to 
twenty-five  applications  from  those 
submitted  in  accordance  with 

§  750.20(a).  In  the  case  of  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands,  the  chief 
educational  officer  may  select  up  to  five 
applications. 

(b)  In  selecting  schools  to  nominate 
under  this  section,  the  chief  State  school 
officer  or  chief  educational  officer  shall 
assure  a  fair  and  equitable  distribufion 
of  schools  within  the  State  after 
considering — 

(1)  All  categories  of  public  elementary 
and  siecondary  schools  within  the  State, 
including  elementary  schools,  junior 
high  schools,  secondary  schools, 
vocational-technical  schools,  or  any 
combination  of  two  or  more  schools: 

(2)  Socioeconomic  conditions  of  the 
State: 

(3)  Geographic  distribution  within  the 
State: 

(4)  School  size: 

(5)  The  size  and  location  of  the 
community  in  which  the  school  is 
located; 

(6)  The  local  governmental 
arrangements  between  the  government 
and  the  local  educational  agency 
submitting  the  application: 

(7)  The  potential  for  the  proposed 
project  to  demonstrate  successfully 
techniques  for  improving  the  quality  of 
education  in  ways  that  can  be 
disseminated  and  replicated;  and 


(8)  Other  relevant  information 
provided  by  the  local  educational 
agency  in  its  application,  including 
information  that  addresses  each 
selection  criterion  in  S  750.31. 

(c)  In  order  to  nominate  individual 
schools  in  local  educational  agencies  for 
grants  under  this  program,  each  chief 
State  school  officer  or  chief  educational 
officer  shall  send  to  the  Secretary  the 
following  information  regarding  each 
individual  school  to  be  nominated  to  the 
Secretary: 

(1)  The  application  submitted  by  the 
local  educational  agency  that  nominated 
the  school. 

(2)  Any  additional  information 
considered  under  paragraph  (b)  of  this 
section  that  is  not  included  in  the 
application  and  that  is  needed  to  enable 
the  Secretary  to  make  a  determination 
under  S  750.32. 

(3)  Any  additional  information  that 
the  chief  State  school  officer  (or  chief 
educational  o^icer]  and  local 
educational  agency  consider 
appropriate. 

(Sec.  605  of  the  EEA) 

Subpart  D— How  Does  tha  Secretary 
Make  a  Grant? 

§750.30    How  doaa  tha  Sacratary  avaiuata 
an  application? 

(a)  The  Secretary  evaluates  an 
application  submitted  under  this 
program  on  the  basis  of  the  criteria  in 
S  750.31. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  750.31. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary 
distributes  the  reserved  15  points  among 
the  criteria  in  §  750.31. 

(Sec.  605  of  the  EEA) 

§  750.31    What  aalaction  crltarta  doaa  tha 
Sacratary  uaa? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 
(a)  Plan  of  operation.  (20  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 
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(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
school's  need  and  to  the  purposes  of  this 
program: 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  traditionally  have  been 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women: 

(C)  Handicapped  persons;  and 

(D)  The  elderly; 

(vi)  The  quality  of  the  work  plan  as 
evidenced  by  the  specification  and 
schedule  of  well-planned,  creative,  and 
innovative  activities  designed  to  achieve 
the  project  objectives:  and 

(vii)  The  participation  of  school 
principals,  school-teachers,  parents,  and 
business  concerns  in  the  locality. 

(bj  Quality  of  key  personnel.  (15 
Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  that  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  plans  to  commit  to  the 
project:  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
traditionally  have  been 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women: 

(C)  Handicapped  persons:  and 

(D)  The  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and  training 
related  to  the  objectives  of  the  project 
as  well  as  other  information  that  the 
applicant  provides. 

(c)  Budget  and  cost  effectiveness.  (5 
Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 


that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  of  the  project  is 
adequate  to  support  the  project 
activities:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  Cross-reference — See  EDGAR 
34  CFR  75.590  (Evaluation  by  the 
grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  the  methods  of 
assessing  and  reporting  the  outcomes  of 
the  project  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(3)  The  Secretary  looks  for 
information  that  shows  reporting 
methods  that  enhance  the  potential  for 
disseminating  and  replicating  the 
project. 

(e)  Adequacy  of  resources.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate:  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Improving  elementary  or 
secondary  education.  (15  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which  the  project 
contributes  to  the  improvement  of  the 
quality  of  elementary  or  secondary 
education  in  the  applicant's  school 
through  activities  designed  to  implement 
recommendations  from  the  Report  of  the 
National  Commission  on  Execellence  in 
Education,  other  national  reports  on  the 
status  of  American  education,  or  ciurent 
research  findings  on  approaches  to 
making  schooling  more  effective. 

(2)  The  Secretary  looks  for 
information  such  as — 

(i)  The  extent  to  which  the  project's 
objectives  apply,  to  the  school's 
particular  circumstances  and  needs, 
current  recommendations  and  findings 
concerning  ways  to  improve  the  quality 
of  education: 

(ii)  The  process  by  which  the 
applicant  identified  its  needs; 

(iii)  The  manner  in  which  those 
objectives  form  the  basis  of  the 
activities  designed  to  demonstrate 
successful  techniques  for  improving  the 


quality  of  education  in  the  applicant's 
school; 

(iv)  The  extent  to  which  the  project 
provides  potential  to  experiment  with 
standards  of  quality:  and 

(v)  The  benefit  to  the  applicant  from 
meeting  the  project's  objectives. 

(g)  National  significance.  (15  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  national  significance  of  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  project  makes  a  contribution 
of  national  significance,  as  measured  by 
factors  such  as — 

(i)  A  demonstrated  national  need  for 
the  project  in  terms  of  the 
recommendations  to  improve  the  quality 
of  education  in  the  Report  of  the 
National  Commission  on  Excellence  in 
Education,  other  national  reports  on  the 
status  of  American  schools,  or  current 
research  findings  on  ways  to  improve 
the  effectiveness  of  schools: 

(ii)  The  extent  to  which  the  project 
meets  specific  national  needs  as  shown 
by- 

(A)  The  national  needs  addressed  by 
the  project: 

(B)  The  potential  benefit  to  other 
schools  in  the  Nation  from  successfully 
addressing  the  needs; 

(C)  The  extent  to  which  the  project 
involves  creative  or  innovative 
techniques  to  improve  educational 
quality  in  the  school: 

(D)  The  extent  to  which  the  project 
builds  upon  and  adds  to  current 
educational  information  or  research;  and 

(E)  The  extent  to  which  the  project  is 
designed  to  yield  outcomes  that  can  be 
readily  disseminated  and  replicated  in 
other  school  settings,  such  as  products, 
materials,  processes,  or  techniques. 

(h)  Applicant's  commitment  and 
capacity.  (5  Points)  The  Secretary  looks 
for  information  that  shows  the  extent  of 
the  applicant's  commitment  to  the 
project,  its  efforts  to  generate 
community  support  for  the  project,  and 
the  likelihood  that  it  will  build  on  the 
project  when  Federal  assistance  ends. 
(Sec.  602  and  605  of  the  EEA) 

S  750.32    How  dOM  th«  Secretary  conaM«r 
fair  and  aqultabia  distribution  of  pro)«cts7 

(a)  After  evaluating  the  applications 
according  to  the  criteria  contained  in 
§  750.31  of  these  regulations,  the 
Secretary  determines  whether  the  most 
highly  rated  applications  are  fairly  and  ' 
equitably  distributed  throughout  the 
Nation  and  throughout  each  State.  In 
determining  whether  the  most  highly 
rated  applications  are  fairly  and 
equitably  distributed,  the  Secretary 
considers — 
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(1)  All  categories  of  public  elementary 
and  secondary  schools  within  each 
State  and  within  the  Nation,  including 
elementary  schools,  junior  high  schools, 
secondary  schools,  vocational-technical 
schools,  or  any  combination  of  two  or 
more  schools: 

(2)  Socioeconomic  conditions  within 
the  State  and  the  Nation: 

(3)  Geographical  distribution  within 
the  State  and  the  Nation; 

(4)  School  size: 

(5)  The  size  and  location  of  the 
community  in  which  the  school  is 
located; 

(B)  The  local  governmental 
arrangements  between  the  government 
and  the  local  educational  agency 
submitting  the  application:  and 

(7)  The  potential  for  the  proposed 
project  to  demonstrate  successfully 
techniques  for  improving  the  quality  of 
education  that  can  be  disseminated  and 
replicated. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  distribution  of 
projects  funded  under  a  particular 
competition  or  under  this  program. 

(Sec.  605  of  the  EEA) 

§750.33    What  funding  limitations  apply  to 
grants  undsr  tttls  progrsm? 

(a)  The  amount  of  a  grant  awarded  to 
a  local  educational  agency  for  an 
individual  school  must  be  based  on  the 
size  of  the  school,  the  number  of 
students  enrolled  in  the  school,  and  the 
number  of  teachers  teaching  in  the 
school. 

(b)  With  respect  to  school  excellence 
grants,  the  amount  of  the  grant  may 
exceed  the  following: 

(1)  For  schools  with  a  size  of  fewer 
than  1000  students  and  teachers 
combined.  $15,000  for  a  one-year  project 
and  $30,000  for  a  two-year  project. 

(2)  For  schools  with  a  size  of  1000  or 
more  students  and  teachers  combined, 
$20,000  for  a  one-year  project  and 
$35,000  for  a  two-year  project. 

(c)  With  respect  to  special  school 
grants,  the  amount  of  the  grant  may  not 
exceed  the  following: 

(1)  For  schools  with  a  size  of  fewer 
than  1000  students  and  teachers 
combined,  $20,000  for  a  one-year  project 
and  $35,000  for  a  two-year  project. 

(2)  For  schools  with  a  size  of  1000  or 
more  students  and  teachers  combined. 
$25,000  for  a  one-year  project  and 
$40,000  for  a  two-year  project. 

(d)  A  grant  under  this  program  may 
not  be  made  for  a  project  period  longer 
than  two  years. 

(Sec.  606  and  607  of  the  EEA) 


Subpart  E— What  Condltiona  Must  Be 
Met  by  ttte  Grantee? 

§750.40    is  cost  sharing  rsqutred  for 
grants  undor  tMs  program? 

(a)  The  Secretary  requires  cost 
sharing  only  for  grantees  that  receive 
special  school  grants. 

(b)  The  Federal  share  for  each  year  of 
the  grant  may  not  be  less  than  67% 
percent  nor  more  than  90  percent  of  the 
total  cost  of  the  project  for  which  a 
special  school  grant  is  awarded. 

(c)  The  Secretary  announces,  in  a 
notice  published  in  the  Federal  Register, 
the  Federal  share  for  each  competition 
established  for  special  school  grants. 
The  Secretary  bases  the  Federal  share 
for  each  competition  on  the  following 
criteria: 

(1)  If  the  Secretary  has  selected  a 
priority  for  the  competition,  the  extent  to 
which  private  sector  contributions  will 
enhance  the  implementation  of  projects 
under  that  priority;  and 

(2)  The  amount  of  funds  appropriated 
(or  likely  to  be  appropriated)  for  this 
program  in  a  particular  year. 

Note.— EDGAR  establishes  the  rules 
governing  cost  sharing.  See  34  CFR  74.50- 

74.57. 

(Sec.  607  of  the  EEA) 

§  750.41    Are  there  restrictions  on  the  use 
of  funds  for  squipment  under  ttiis 
program? 

Of  the  funds  made  available  through  a 
grant  under  this  program,  the  Secretary 
may  restrict  the  amount  of  funds  used  to 
purchase  equipment. 

(Sec.  605  of  the  EEA) 
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34  CFR  Part  755 

Secretary's  Discretionary  Program  for 
Mathematics.  Science,  Computer 
Learning,  and  Critical  Foreign 
languages 

aqency:  Department  of  Education. 
action:  Proposal  rule. 

summary:  The  Secretary  of  Education 
(the  Secretary)  proposes  to  issue 
regulations  for  the  implementation  of  the 
Secretary's  Discretionary  Program  for 
Mathematics,  Science,  Computer 
Learning,  and  Critical  Foreign 
Languages,  as  authorized  by  the 
Education  for  Economic  Security  Act. 
This  program  assists  projects  of  national 
significance  in:  (1)  Mathematics  and 
science  instruction,  computer  learning, 
and  critical  foreign  language  instruction, 
designed  to  improve  the  skills  of 
teachers  and  instruction  and  to  increase 


access  of  all  stiidents  to  this  instruction: 
and  (2)  critical  foreign  languages, 
designed  to  improve  or  expand 
instruction. 

DATES:  Comments  must  be  received  on 
or  before  January  14, 1985. 

ADOWtSS:  Comments  should  be 
addressed  to  Mary  Jean  LeTendre, 
Office  of  the  Secretary,  U.S.  Department 
of  Education.  400  Maryland  Avenue 
SW..  Room  4181,  Washington.  D.C. 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Thomas  E.  Enderlein.  (202)  472-1762 
or  at  the  address  above. 

SUPPLCMCNTARY  INFORMATION: 

Background 

Section  212,  Title  II  of  die  Education 

for  Economic  Security  Act  (EESA),  Pub. 
L  98-377,  authorizes  the  Secretary's 
Discretionary  Program  for  Mathematics, 
Science,  Computer  Learning,  and 
Critical  Foreign  Languages.  The  EESA 
was  enacted  to  help  meet  the  needs 
identified  in  "A  Nation  At  Wsk:  The 
Imperative  for  Educational  ■pform,"  the 
report  of  the  National  Comnnssion  on 
Excellence  in  Education,  and  other 
national  reports.  Specifically,  "A  Nation 
at  Risk"  details  a  need  to  reverse  the 
decline  in  mathematics  and  science 
competency  in  this  country.  This  decline 
results  in  part  from  a  shortage  of 
qualified  teachers  as  well  as  a  reduction 
in  the  number  of  students  taking  courses 
in  mathematics  and  science. 
Mathematics,  science,  computer 
technology,  and  foreign  languages  have 
a  special  importance  in  this  country 
because  continuing  development  in 
these  areas  is  vital  to  the  economic 
security  of  the  Nation.  In  order  to 
maintain  economic  strength,  the  skills  of 
citizens  in  these  fields  must  not  be 
permitted  to  decline  further.  The 
purpose  of  the  Secretary's  Discretionary 
Program  for  Mathematics,  Science. 
Computer  Learning,  and  Critical  Foreign 
Languages  is  to  reverse  this  decline  by 
funding  projects  designed  to  have 
nationwide  impact  in  these  critical 
areas.  The  Congress  has  appropriated 
$9.9  million  for  this  program  in  Fiscal 
Year  1985. 

Summary  of  Major  Provisions 

(1)  Types  of  Grants 

Section  755.10  of  the  proposed 
regulations  would  authorize  the 
Secretary  to  award  two  types  of  grants 
under  this  program:  (1)  nationally 
significant  project  grants,  as  described 
in  §  755.11.  and  (2)  critical  foreign 
language  grants,  as  described  in 
S  755.12.  State  educational  agencies 


I 

46762  Federal  Register  /  Vol.  49.  No.  230  /  Wednesday.  November  28.  1984  /  Proposed  Rules 


(SEAs).  local  educational  agencies 
(LEAsj,  institutions  of  higher  education, 
and  private  nonprofit  organizations, 
including  museums,  libraries, 
educational  television  stations,  and 
professional  science,  mathematics,  and 
engineering  societies  and  associations 
could  apply  for  nationally  significant 
project  grants  under  proposed  §  755.2(a). 
For  critical  foreign  language  grants, 
under  proposed  S  755.2(b),  only 
institutions  of  higher  education  could 
apply. 

(2)  Establishing  Priorities 

Under  proposed  §  755.13(a).  with 
respect  to  nationally  significant  project 
grants,  the  Secretary  would  give  priority 
for  funding  to  (1)  LEAs.  or  consortia 
thereof,  proposing  to  establish  or 
improve  magnet  schools  for  gifted  and 
talented  students,  and  (2)  applicants 
proposing  to  provide  special  services  to 
historically  underserved  and 
underrepresented  populations  in  the 
fields  of  mathematics  and  science.  (For 
the  purposes  of  this  program,  magnet 
schools  are  those  designed  to  attract 
gifted  and  talented  students  in  the  areas 
of  mathematics,  science,  computer 
learning,  or  critical  foreign  languages 
and  are  distinct  from  magnet  schools 
under  Title  VII  of  the  EESA.  which  are 
for  the  purpose  of  achieving 
desegregation).  Proposed  i  755.13(a) 
would  implement  the  requirement  of 
section  212(b)(1)  of  the  EESA  that  the 
Secretary  give  "special  consideration" 
to  these  types  of  projects. 

In  addition,  under  proposed 
S  755.13(b).  the  Secretary  could  give 
priority  to  other  types  of  projects  listed 
in  proposed  S§  755.11  and  755.12  or 
announced  in  the  Federal  Register. 
Proposed  §  755.13(b)  would  also  permit 
the  Secretary  to  limit  a  priority  to 
particular  critical  areas  (including 
mathematics,  science,  computer 
learning,  or  particular  critical  foreign 
languages),  particular  educational 
levels,  or  any  combination.  Pursuant  to 
proposed  §  755.4,  the  Secretary  would 
publish  a  list  of  critical  foreign 
languages  in  the  Federal  Register.  Levels 
of  education  would  include,  for  example, 
preschool,  elementary,  secondary,  or 
postsecondary  education.  The  Secretary 
could  establish  a  separate  competition 
for  each  priority  selected. 

Sections  755.11  through  755.13  of  the 
proposed  regulations  would  incorporate 
the  statutorily  broad  discretion  of  the 
Secretary  to  exercise  leadership  in 
education  by  focusing  national  attention 
on  national  needs  within  the  scope  of 
section  212  of  the  EESA.  Under 
proposed  9  755.13(b).  the  Secretary 
could  invite  applicants  to  propose 
projects  in  any  area  of  education  within 


the  purpose  of  section  212  of  the  EESA. 
The  purpose  of  section  212  of  the  EESA 
is  to  fund  projects  designed  to  have 
nationwide  impact  in  mathematics, 
science,  computer  learning,  or  critical 
foreign  languages.  Proposed  §§  755.11(c) 
and  755.12(d)  would  make  clear  that  the 
Secretary  does  not  provide  general 
operating  revenue  to  any  applicant, 
including  an  LEA,  an  institution  of 
higher  education,  or  any  other  agency 
that  needs  or  wishes  additional 
resources  to  meet  its  own  local  needs. 

(3)  Participation  of  Children  and 
Teachers  From  Private  Schools 

Proposed  §  755.20  would  implement 
the  requirements  in  section  211  of  the 
EESA  for  the  equitable  participation  of 
private  school  children  and  teachers  in 
the  purposes  and  benefits  of  Title  II  of 
the  EESA.  As  indicated  in  proposed 
§  755.20(a),  the  requirement  for  the 
equitable  participation  of  children 
applies  to  States  (including  SEAs  and 
State  agencies  for  higher  education)  and 
LEAs.  To  make  the  requirements  for  the 
equitable  participation  of  teachers  in 
section  211(b)  of  the  EESA  consistent 
with  other  statutory  provisions, 
proposed  §  755.20  makes  that 
requirement  applicable  to  LEAs  as  well 
as  to  States  (including  SEAs  and  State 
agencies  for  higher  education). 

Section  755.20(b)  of  the  proposed 
regulations  would  require  an  applicant 
that  is  a  State  (including  an  SEA  or  a 
State  agency  for  higher  education)  or  an 
LEA  to  provide  an  assurance  in  its 
application  that  it  will  comply  with  the 
requirements  of  section  211  of  the  EESA, 
governing  the  equitable  participation  of 
private  school  children  and  teachers,  if 
such  an  applicant  proposes  to  provide 
benefits  under  the  EESA  to  public 
school  children  and  teachers.  Specific 
requirements  are  established  in  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  75.650.  Applicants  other  than  those 
described  above  are  not  subject  to  the 
equitable  participation  requirements  in 
section  211  of  the  EESA  or  in  EDGAR. 

(4J  Selection  Criteria 

Selections  755.31  and  755.32  of  the 
proposed  regulations  would  establish 
selection  criteria  for  use  by  the 
Secretary  in  evaluating  apphcations  for 
nationally  significant  project  grants  and 
for  critical  foreign  language  grants, 
respectively.  In  addition  to  the  points 
indicated  in  parentheses  following  each 
criterion  in  proposed  §§  755.31  and 
755.32.  proposed  S  755.30  would  permit 
the  Secretary  to  distribute  a  reserved  15 
points  among  the  applicable  criteria  for 
each  grant  competition.  The  Secretary 
would  announce,  in  a  notice  published 


in  the  Federal  Register,  how  the 
reserved  points  would  be  distributed  for 
each  competition. 

(5)  Funding  Considerations 

Under  proposed  §  755.33  (a)  and  (b), 
the  Secretary  could  fund  applications 
other  than  the  most  highly  rated 
applications  if  doing  so  would  improve 
the  geographical  distribution  of  projects 
receiving  funding  in  a  particular 
competition  or  under  this  program. 
Proposed  §  755.33  (a)  and  (b)  would 
implement  the  requirement  of  section 
212  of  the  EESA  that  projects  assisted 
under  this  program  have  national 
significance  by  permitting  the  Secretary 
to  assist  projects  that  are  best  located  to 
serve  as  resources  for  solving 
nationwide  educational  problems. 
Under  proposed  §  755.33(c),  the 
Secretary  could  decline  to  fund  a  project 
that  is  eligible  for  funding  by  the 
Secretary  under  a  different,  specific 
Department  of  Education  competition  or 
program.  Under  proposed  §  755.33(d), 
the  Secretary  would  not  fund  a  project 
that  receives  Federal  funds  for  the  same 
project  activities  under  title  II  of  the 
EESA. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  regulations  will  not  affect  a 
substantial  number  of  small  entities. 
Only  a  small  number  of  awards  is 
planned  for  fiscal  year  1985,  and  the 
proposed  regulations  would  impose 
minimal  burden  on  applicants  and 
grantees. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  §§  755.20, 
755.31,  and  755.32  of  these  proposed 
regulations  will  be  sent  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

Comments  that  concern  only 
information  collection  requirements 
should  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
17th  Street  and  Pennsylvania  Avenue 
NW.,  Washington.  D.C.  20503.  Attention: 


Federal  Register  /  Vol.  49,  No.  230  /  Wednesday.  November  28.  1964  /  Propoged  Rules         46763 


Desk  Officer  for  the  U.S.  Department  of 
Education. 

All  other  comments  regarding  these 
proposed  regulations  should  be  sent  to 
the  Department  of  Education  at  the 
address  given  at  the  begirming  of  this 
preamble. 

Intergovernmental  Review 

The  Secretary  particularly  requests 
comments  on  the  proposed  exclusion  of 
this  program  from  the  requirements  of 
Executive  Order  12372.  entitled 
"Intergovernmental  Review  of  Federal 
Programs,"  as  implemented  by  34  CFR 
Part  79  (48  FR  29158;  June  24, 1983).  The 
bases  for  the  proposed  exclusion  are 
categories  2b  and  4b  of  the  general 
Government-wide  criteria  (which  are 
contained  in  appendix  A  to  a  notice 
published  June  24, 1983,  at  48  FR  29169). 
Criterion  2b  excludes  a  research, 
development,  and  demonstration 
program  other  than  those  described  in 
criterion  4b.  Criterion  4b  includes  such  a 
program  within  coverage  of  Executive 
Order  12372  if  the  program  has  a  unique 
geographic  focus,  or  is  directly  relevant 
to  the  governmental  responsibilities  of  a 
State  or  local  govenunent  within  that 
geographic  area.  In  contrast,  this 
program  assists  nationally  significant 
projects  and  activities  that  are  designed 
to  have  nationwide  impact. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4181,  400  Maryland  Avenue  SW., 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 


List  of  Subjects  in  34  CFR  Part  755 

Education,  Grants  program — 
education.  Reporting  and  recordkeeping  4 
requirements.  ^ 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

Dated:  November  23, 1984. 
T.H.  B«U. 

Secretary  of  Education. 

(The  Catalog  of  Federal  Domestic  Assistance 
number  is  not  available.) 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  755  to 
read  as  follows: 

PART  755— SECRETARY'S 
DISCRETIONARY  PROGRAM  FOR 
MATHEMATICS.  SCIENCE,  COMPUTER 
LEARNING,  AND  CRITICAL  FOREIGN 
LANGUAGES 

Sutipart  A— Qeneral 

Sec. 

755.1  What  is  the  Secretary's  Discretionary 
Program  for  Mathematics,  Science, 
Computer  Learning,  and  Critical  Foreign 
Languages? 

755.2  What  parties  are  eligible  for  a  grant 
under  this  program? 

755.3  What  regulations  apply  to  this 
program? 

755.4  What  definitions  apply  to  this 
program? 

Sutipart  B— What  Types  of  Projects  Does 
ttM  Secretary  Assist  Under  Tt>is  Program? 

755.10  What  types  of  grants  does  the 
Secretary  award  under  this  program? 

755.11  What  types  of  projects  does  the 
Secretary  assist  under  a  nationally 
signincant  project  grant? 

755.12  What  types  of  projects  does  the 
Secretary  assist  under  a  critical  foreign 
language  grant? 

755.13  How  does  the  Secretary  establish 
priorities  for  this  program? 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

755.20    What  assurance  must  an  applicant 
make? 

Sut)part  D— How  Does  Vnm  Secretary  Make 
aOrant? 

755.30  How  does  the  Secretary  evaluate  an 
application? 

755.31  What  are  the  selection  criteria  for 
nationally  significant  project  grants? 

755.32  What  are  the  selection  criteria  for 
critical  foreign  language  grants? 

755.33  What  special  considerations  may  the 
Secretary  use  in  selecting  an  application 
for  funding? 

755.34  Are  there  restrictions  on  the  use  of 
funds  for  equipment  under  this  program? 

Authority:  Section  212.  Title  11  of  the 
Education  for  Economic  Security  Act  (the 


EESA),  Pub.  L  98-377.  98  Stat.  1281  (20  U.S  C. 
3972).  unless  otherwise  noted. 

Subpart  A— GecMral 

S75S.1    Wlurt  Is  Hm  Secretary's 
Discretionary  Program  for  Matltematlcs, 
Science,  Computer  tjeamlng,  and  Critical 
Foreign  Languages? 

The  Secretary's  Discretionary 
Program  for  Mathematics,  Science, 
Computer  Learning,  and  Critical  Foreign 
Languages  assists  projects  of  national 
significance  in — 

(a)  Mathematics  and  science 
instruction,  computer  learning,  and 
critical  foreign  language  instruction, 
designed  to  improve  the  skills  of 
teachers  and  instruction  in  these  areas 
and  to  increase  the  access  of  all 
students  to  this  instruction;  and 

(b)  Critical  foreign  languages, 
designed  to  improve  and  expand 
instruction  in  those  languages. 

(Sec.  212  of  the  EESA) 

§755.2    What  parties  are  eligible  for  a 
grant  under  this  program? 

(a)  The  Secretary  may  award 
nationally  significant  project  grants 
under  §  755.11  to  State  educational 
agencies,  local  educational  agencies, 
institutions  of  higher  education,  and 
private  nonprofit  organizations, 
including  museums,  libraries, 
educational  television  stations,  and 
professional  science,  mathematics,  and 
engineering  societies  and  associations. 

(b)  The  Secretary  may  award  critical 
foreign  language  grants  under  (755.12  to 
institutions  of  higher  education  only. 

(Sec.  212  of  the  EESA) 

§755.3    What  regulations  apply  to  tttia 
program? 

(a)  The  following  regulations  apply  to 
grants  made  under  this  program: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  established  in  Title  34  of  the 
Code  of  Federal  Regulations  in  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs).  Part  77 
(Definitions  That  Apply  to  Department 
Regulations),  and  Part  78  (Education 
Appeal  Board). 

(2)  The  regulations  in  this  Part  755. 

(b)  The  regulations  in  this  Part  755  do 
not  apply  to  contracts  awarded  under 
this  program. 

(Sec.  212  of  the  ESSA) 

§755.4    What  definitions  apply  to  tttia 
program? 

(a)  Definitions  in  the  Education  for 
Economic  Security  Act.  The  following 
terms  used  in  this  part  are  defined  in 
Section  3  of  the  Education  for  Economic 
Security  Act: 
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ElMnenlary  tchool 

Institution  of  higher  education 

Local  educational  agency 

Secondary  school 

Secretary 

State 

State  agency  for  higher  education 

State  educational  agency 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  in  this  part  are 
defined  in  34  CFR  Part  77: 

Applicant 

Application 

Award 

Budget 

Department 

EDGAR 

Facihtiea 

Fiscal  Year 

Grant 

Nonprofit 

Private 

Project 

Public 

(c)  Additional  definitions.  The 
following  terms  are  used  in  this  part; 

"Critical  foreign  languages"  means 
language  designated  by  the  Secretary  in 
a  notice  published  in  the  Federal 
Register  as  critical  to  national  security. 
economic,  or  scientific  needs. 

"EESA"  means  the  Education  for 
Economic  Security  Act.  Public  Law  98- 
377. 

"Gifted  and  talented  student"  means  a 
student,  identified  by  various  measures, 
who  demonstrates  actual  or  potential 
high  performance  capability  in  the  fields 
of  mathematics,  science,  foreign 
languages,  or  computer  learning. 
(Sec.  212  of  the  EESA) 

Subpart  B— What  Type*  of  Projects 
Does  ttte  Secretary  Assist  under  This 
Program? 

§755.10    What  types  of  grants  does  ttM 
Secftaiy  award  tmder  this  program? 

The  Secretary  awards  two  types  of 
grants  under  this  program: 

(a)  Nationally  significant  project 
grants,  as  described  in  S  755.11. 

(b)  Critical  foreign  language  grants,  as 
described  in  {  755.12. 

(Sec.  212  of  the  EESA) 

§75C.11    What  type*  of  proiM:tsdoMtlM 
S«cr*tary  asstet  under  a  mrttonaNy 
BlgnWIcant  protect  grant? 

(a)  The  Secretary  funds  apphcations 

proposing  projects  of  national 

significance  in  mathematics  and  science 

instruction,  computer  learning,  and 

critical  foreign  language  instruction. 
(bj  Projects  funded  under  this  section 

may  include,  but  are  not  limited  to. 

those  designed  to- 
ll) Improve  teacher  recruitment  and 

retention  in  the  fields  of  mathematics. 

science,  computer  learning,  and  critical 

foreign  languages: 


(2)  Improve  teacher  qualifications  and 
skills  in  the  fields  of  mathematics, 
science,  computer  learning,  and  critical 
foreign  languages:  and 

(3)  Improve  curricula  in  mathematics, 
science,  computer  learning,  and  critical 
foreign  languages,  including  the  use  of 
new  technologies. 

(c)  The  Secretary  does  not  provide 
operating  revenue  to  meet  local  needs  to 
any  applicant  under  this  program. 
(Sec.  212  of  the  EESA) 

§755.12    What  typoe  of  proiMts  does  the 
Secretary  assist  under  a  crttical  foreign 
lenguage  grant? 

(a)  The  Secretary  funds  applications 
proposing  projects  that  are  designed  to 
improve  or  expand  instruction  in  critical 
foreign  languages. 

(b)  Projects  to  improve  instruction  in 
critical  foreign  languages  may  include, 
but  are  not  limited  to,  those  designed 
to— 

(1)  Provide  short-  or  long-term 
advanced  training  to  foreign  language 
instructors; 

(2)  Provide  training  in  new  teaching 
methods  and  proficiency  evaluation 
techniques;  and 

(3)  Improve  teaching  methods  through 
curriculum  development,  including  the 
use  of  new  technologies. 

(c)  Projects  to  expand  instruction  in 
critical  foreign  languages  may  include, 
but  are  not  limited  to,  those  designed 
td^ 

(1)  Add  to  the  curriculum  languages 
not  currently  offered: 

(2)  Add  to  the  curriciilum  advanced 
language  courses; 

(3)  Devise  instructional  approaches 
suited  to  diverse  student  populations 
and  learning  needs;  and 

(4)  Use  technology  to  increase  access 
to  instruction  in  critical  foreign 
languages. 

(d)  The  Secretary  does  not  provide 
operating  revenue  to  meet  local  needs  to 
any  applicant  under  this  program. 

(Sec.  212  of  the  EESA) 

§  755.13    How  does  the  Secretary  estatinsh 
priorities  for  this  program? 

(a)  With  respect  to  nationally 
significant  project  grants,  the  Secretary 
gives  priority  to — 

(1)  Local  educational  agencies,  or 
consortia  thereof,  proposing  to  establish 
or  improve  magnet  schools  for  gifted 
and  talented  students:  and 

(2)  Applicants  proposing  to  provide 
special  services  to  historically 
underserved  and  underrepresented 
populations  in  the  fields  of  mathematics 
and  science. 

(b)  In  addition  to  the  priorities 
established  in  paragraph  (a)  of  this 
section,  each  year  the  Secretary  may 


select  as  a  priority  one  or  more  of  the 
types  of  projects  listed  in  §  755.11  or 
9  755.12.  or  other  types  of  projects  as 
announced  in  the  Federal  Register.  The 
Secretary  may  limit  any  priority  to 
particular  critical  subjects  (including 
mathematics,  science,  computer 
learning,  or  particular  critical  foreign 
languages),  particular  educational 
levels,  or  any  combination. 

(c)  The  Secretary  selects  priorities  by 
taking  into  consideration  the  unmet 
national  needs  to  improve  the  quality  of 
teaching  and  instruction  in  mathematics, 
science,  computer  learning,  and  critical 
foreign  languages  and  the  unmet 
national  needs  to  improve  or  expand 
instruction  in  critical  foreign  languages. 

(d)  The  Secretary  may  establish  a 
separate  competition  for  any  or  each 
priority  selected.  If  a  separate 
competition  is  established  for  a  priority, 
the  Secretary  may  reserve  all 
applications  that  relate  to  that  priority 
for  review  under  the  separate 
competition. 

Not*.— EDGAR  establishes  the  method  for 
applying  priorities.  See  34  CFR  75.105. 
(Sec.  212  of  the  EESA) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  755.20    WItat  assurance  must  an 
applicant  make? 

(a)  An  applicant  that  is  a  State 
(including  a  State  educational  agency  or 
a  State  agency  for  higher  education)  or  a 
local  educational  agency  shall  comply 
with  the  provisions  of  section  211  of  the 
EESA.  governing  the  equitable 
participation  of  private  school  children 
and  teachers  in  the  purposes  and 
benefits  of  the  EESA. 

(b)  An  applicant  described  in 
paragraph  (a)  of  this  section  shall 
include  an  assurance  in  its  application 
that,  in  accordance  with  section  211  of 
the  EESA.  it  will  provide  for  the 
equitable  participation  of  children  and 
teachers  in  private  elementary  or 
secondary  schools  if  the  applicant 
proposes  to  use  grant  funds  to  provide 
benefits  to  children  and  teachers  in 
public  elementary  or  secondary  schools, 
including  the  provision  of  services, 
materials,  equipment,  and  inservice  or 
teacher  training  and  retraining. 

Note. — EDGAR  established  requirements 
for  participation  otprivate  school  children. 
See  34  CFR  75.650. 
(Sec  211  of  the  EESA) 
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Subpart  D — How  does  the  Secretary 
Make  a  Grant? 

§  755.30    How  does  tt>e  Secretary  evaluate 
an  application? 

(a)  For  each  competition,  the 
Secretary  evaluates  an  application 
submitted  under  this  program  on  the 
basis  of  the  applicable  selection  criteria 
in  §  755.31  or  S  755.32. 

(b)  The  Secretary  awards  up  to  100 
points,  including  a  reserved  15  points  to 
be  distributed  in  accordance  with 
paragraph  (d)  of  this  section,  based  on 
the  applicable  criteria  in  \  755.31  or 

S  755.32. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  in  §  755.31  or  §  755.32 
is  indicated  in  parentheses  after  the 
heading  for  each  criterion. 

(d)  For  each  competition,  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary 
distributes  the  reserved  15  points  among 
the  applicable  criteria  listed  in  S  755.31 
or  §  755.32. 

(Sec.  212  of  the  EESA) 

§  755.3 1    What  are  the  selection  criteria  for 
nationally  significant  project  grants? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application 
for  a  nationally  significant  project  grant 
under  S  755.11: 

(a)  Plan  of  operation.  (15  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program: 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  wh»are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly:  and 

(vi)  For  applicants  required  to  provide 
an  opportunity  for  equitable 
participation  of  private  school  students 
and  teachers — a  clear  description  of 


how  the  applicant  will  provide  that 

opportunity. 

(b)  Quality  of  key  personnel.  (10 
Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  Cross-reference — See  EDGAR 
34  CFR  75.590  (Evaluation  by  the 
grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  *he 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  Points) 
(1)  The  Secretary  reviews  each 

application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 


(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Improvement  of  the  quality  of 
teaching  and  instruction  in 
mathematics,  science,  computer 
learning,  or  critical  foreign  languages. 
(20  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which  the  project  will 
contribute  to  the  improvement  of 
teaching  and  instruction  in  mathematics, 
science,  computer  learning,  or  critical 
foreign  languages. 

(2)  The  Secretary  looks  for 
information  such  as — 

(i)  The  objectives  of  the  project;  and 

(ii)  The  manner  in  which  the 
objectives  of  the  project  further  the 
purpose  of  improving  the  quality  of 
teaching  and  instruction  in  mathematics, 
science,  computer  learning,  or  critical 
foreign  languages. 

(g)  National  significance.  (15  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  national  significance  of  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  project  makes  a  contribution 
of  national  significance,  as  measured  by 
factors  such  as — 

(i)  A  demonstrated  national  need  for 
the  project  in  terms  of  the 
recommendations  to  improve  the  quality 
of  education  in  the  Report  of  the 
National  Commission  on  Executive  in 
Education,  other  national  reports  on  the 
status  of  American  education,  or  current 
research  findings  on  ways  to  improve 
the  effectiveness  of  schools; 

(ii)  The  extent  to  which  the  project 
meets  specific  national  needs  as  shown 
by- 

(A)  The  national  needs  addressed  by 
the  project; 

(B)  The  benefits  to  be  gained  by 
meeting  the  objectives  of  the  project; 
and 

(C)  The  potential  benefit  to  others 
from  successfully  addressing  the  needs: 

"     (iii)  The  extent  to  which  the  project 
involves  creative  or  innovative 
techniques  to  improve  the  quality  of 
teaching  and  instruction  in  mathematics, 
science,  computer  learning,  or  critical 
foreign  languages; 

(iv)  The  extent  to  which  the  project 
builds  upon  and  adds  to  current 
educational  information  and  research; 
and 

(v)  The  extent  to  which  the  project 
will  provide  a  model  or  other 


4B766 


Fedetal  Reguter  /  Vol.  49.  No.  230  /  Wednesday.  November  28.  1984  /  Proposed  Rules 


information  that  could  be  used  by  others 
to  solve  educational  problems. 

(h)  Applicant's  commitment  and 
capacity.  (10  Points] 

The  Secretary  looks  for  information 
that  shows  the  extent  of  the  applicant's 
commitment  to  the  project,  its  capacity 
to  continue  the  project,  and  the 
likelihood  that  it  will  build  upon  the 
project  when  Federal  assistance  ends. 
(Sec.  212  of  the  EESA) 

§755.32    What  ar*  Itw  Mi«ctk>n  crltoria  for 
crWcH  foraign  IwigiMg*  granu? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application 
for  a  critical  foreign  language  grant 
under  \  755.12: 

(a)  Plan  of  operation.  {20  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project 

(2)  The  Secretary  looks  for 
information  that  sho^vs — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  iHtiject  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resouEces  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  e^jderly;  and 

(vi)  For  applicants  required  to  provide 
an  opportunity  for  equitable 
participation  of  private  school  students 
and  teachers — a  clear  description  of 
how  the  applicant  will  provide  that 
opfwrtunity. 

(b)  Quality  of  key  personnel.  (15 
Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 


(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  horn 
persons  who  are  members  of'groups  that 
have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy;  and 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  Cross-reference — See  EDGAR 
34  CFR  75.590  (Evaluation  by  the 
grantee).* 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable,  including,  for  example, 
foreign  language  proficiency 
examinations  of  individual  students. 

(e)  Adequacy  of  resources.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities,  such  as  language 
laboratories,  that  the  applicant  plans  to 
use  are  adequate:  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Improvement  or  expansion  of 
instruction  in  critical  foreign  languages. 
(20  PoinU) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which  the  project 
contribuies  to  the  improvement  or 
expansion  of  instruction  in  one  or  more 
critical  foreign  languages. 


(2)  The  Secretary  looks  for 
information  such  as — 

(i)  The  objectives  of  the  project; 

(ii)  The  manner  in  which  the 
objectives  of  the  project  further  the 
purpose  of  improving  or  expanding 
instruction  in  critical  foreign  languages; 

(iii)  The  extent  to  which  the  project 
involves  techniques  that  are  innovative; 

(iv)  The  extent  to  which  the  project 
builds  upon  and  adds  to  current 
educational  information  and  research  on 
instruction  in  critical  foreign  languages; 
and 

(v)  The  extent  to  which  the  project 
will  provide  a  model  or  other 
information  that  could  be  used  by  others 
to  solve  education  problems. 

(g)  Applicant's  commitment  and 
capacity.  (15  Points) 

The  Secretary  looks  for  information 
that  shows  the  extent  of  the  applicant's 
commitment  to  the  project,  its  capacity 
to  continue  the  project,  and  the 
likelihood  that  it  will  build  upon  the 
project  when  Federal  assistance  ends. 

(Sec.  212  ofihe  EESA) 

§  755.133    Wttat  special  conaMarattons 
may  tha  Sacratary  uaa  In  aalacting  an 
application  for  funding? 

(a)  After  evaluating  applications 
according  to  the  criteria  contained  in 

§  755.31  or  §  755.32,  the  Secretary  may 
determine  whether  the  most  highly  rated 
applications  are  broadly  and  equitably 
distributed  throughout  the  Nation  for 
each  competition  or  under  this  program. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  geographical 
distribution  of  projects  funded  under  a 
particular  competition  or  under  this 
program. 

(c)  The  Secretary  may  decline  to  fund 
a  project  that  is  eligible  for  funding  by 
the  Secretary  under  a  different,  specific 
Department  of  Education  competition  or 
program. 

(d)  The  Secretary  shall  not  fund  a 
project  that  receives  Federal  funds  for 
the  same  project  activities  under  Title  II 
of  the  EESA. 

(Sec.  212  of  the  EESA) 

§  755.34    Ara  thara  raaWcWona  on  tfw  ua« 
of  funds  for  aquipmant  undar  tt«ta 
program? 

Of  the  funds  made  available  through  a 
grant  under  this  program,  the  Secretary 
may  restrict  the  amount  of  funds  used 
under  Part  755  to  purchase  equipment. 
(Sec.  212  of  the  EESA) 

|FR  Doc.  S«-3U19  Filed  n-Z7-M:  •:4S  iiin| 
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ENVIRONyENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-5-fRL-2725-«] 

Approval  and  Promulgatton  of 
Implementation  Plana;  Illinois 

agency:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rule;  extension  of  the 
public  comment  period. 

SUMMAirr:  On  August  15. 1984  (49  FR 
32601),  USEPA  proposed  action  on 
revisions  to  the  draft  Illinois  1982  ozone 
and  carbon  monoxide  SIP,  On  October 
2. 1984.  (49  FR  38962).  the  public 
comment  period  was  extended  until 
October  13, 1984.  On  October  26, 1984, 
(49  FR  43072).  the  public  comment 
period  was  extended  until  November  12. 
1984.  The  State  of  Illinois  has  requested 
a  further  extension  of  the  public 
comment  period  to  allow  a  reasonable 
opportunity  to  comment  on  unresolved 
issues  identified  in  the  supplemental 
proposed  rulemaking.  Therefore,  the 
public  comment  period  is  extended  until 
December  3. 1984. 

DATE:  Comments  must  be  received  on  or 
before  December  3. 1984. 
ADDRESSES:  Comments  should  be 
submitted  to:  Gary  V.  Gulezian,  Chief, 
Regulatory  Analysis  Section.  Air  and 
Radiation  Branch,  Region  V.  U.S. 
Environmental  Protection  Agency  (5AR- 
26).  230  South  Dearborn  Street,  Chicago. 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano.  (312)  886-6035. 

Dated:  November  15, 1984. 
Alan  Levin, 

Acting  Regional  Administrator. 

|FR  Doc  84-31161  Filed  11-Z7-e4: 8:45  am| 
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40  CFR  Parts  52  and  81 

lFU-011;  A-4-FRL-2726-6J 

Approval  and  Promulgation  of 
Implemefitatlon  Plans;  Designation  of 
Areas  for  Air  Quality  Planning 
Purposes;  Rortda:  Redesignatlon  of 
SOs  artd  Ozone  Nonattatnment  Areas 
and  Minor  Rule  Changes 

AOENCV:  Envirormiental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  EPA  today  proposes  to 
redesignate  as  attainment  the  Pinellas 
County  sulfur  dioxide  primary  and 
secondary  nonattainment  area  and  the 
Duval  County  ozone  nonattainment 
area.  Also,  EPA  proposes  to  approve  a 


State  Implementa"\ion  Plan  (SIP)  revision 
which  provides  that  these  redesignated 
areas  be  listed  as  air  quality 
maintenance  areas  under  a  "new  rule 
also  being  approved  today.  EPA  is  also 
approving  changes  which  the  Florida 
Department  of  Environmental 
Regulation  (DER)  made  in  other  rules  to 
improve  their  wording,  clarify  their 
intent,  and  strengthen  their  prevention 
of  significant  deterioration  (PSD) 
provisions. 

date:  To  be  considered,  comments  must 
be  submitted  on  or  before  December  28, 
1984. 

addresses:  Written  comments  should 
be  addressed  to  Cheryl  Espy  of  EPA, 
Region  IV,  Air  Management  Branch  (see 
EPA,  Region  IV  address  below).  Copies 
of  the  materials  submitted  by  the  States 
may  be  examined  during  normal 
business  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  IV.  Air  Management  Branch. 
345  Courtland  Street  NE.,  Atlanta. 
Georgia  30365. 
Florida  Department  of  Environmental 
Regulation.  Bureau  of  Air  Quality 
Management.  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32301-8241. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Cheryl  Espy.  Air  Management 
Branch.  EPA  Region  IV,  345  Courtiand 
Street.  NE..  Atlanta,  Georgia  30365. 
telephone  404/881-2864  (FTS:  257-2864). 
SUPPLEMENTARY  INFORMATION:  On 
February  16, 1982.  EPA  granted  full 
approval  of  the  Florida  State 
Implementation  Plan.  On  August  12, 
1983.  DER  submitted  to  EPA  a  revision 
to  Florida's  SIP.  This  revision  consists  of 
amendments  to  Florida  Administrative 
Code  Rules  17-2.100. 17-2.300. 17-2.400. 
17-2.410  17-2.460. 17-2.500  17-2.510. 
and  17-2.650.  On  December  30  1983  and 
June  13. 1984.  DER  submitted  revisions 
to  Rules  17-2.410  and  17-2.460  which 
modified  the  effective  date  of  the 
redesignations  of  the  nonattainment 
areas  in  their  rules.  In  addition,  on 
November  30  1983.  DER  submitted  a 
withdrawal  of  Rule  17-2.500  Prevention 
of  Significant  Deterioration,  specifically 
addressing  applicability  for  section 
(2)(e)4.a.  (i)  and  (ii)  from  consideration 
as  part  of  the  August  12, 1983.  SIP 
revision.  An  error  was  made  in  the 
wording  of  this  portion  of  the  rule  and 
DER  plans  to  correct  it  (by  changing 
"or"  to  "and")  as  soon  as  possible.  The 
change  will  provide  a  more  restrictive 
application  of  creditable  emissions 
when  the  new  wording  is  added.  The 
revisions'*  intent  is  to  disallow  PSD 
credits  for  nonattainment-related 


emission  reduction  in  the  redesignated 
areas. 

The  amendments  to  Rule  17-2.410 
redesignate  the  Pinellas  County  sulfur 
dioxide  primary  and  secondary 
nonattainment  area  and  the  Duval 
County  ozone  nonattainment  area  to 
attainment.  This  SIP  revision  provides 
that  the  Pinellas  County  area  and  the 
Duval  County  area  be  listed  as  air 
quality  maintenance  areas  under  Rule 
17-2.460,  Designation  of  Air  Quality 
Maintenance  Area.  This  special 
designation,  in  combination  with 
amendments  to  17-2.400.  Procedures  of 
designation  and  Redesignation  of  Areas. 
17-2.400,  Procedures  of  Designations 
and  Redesignation  of  Areas,  17-2.51Q 
New  Source  Review  in  NonattainmCTit 
Areas.  (8)  Construction/Operating 
Permit  Requirements,  (d)  Operating 
Permits.  2..  and  17-2.650  Reasonably 
Available  Control  Technology  {RACT), 
(1)  Volatile  Organic  Compounds,  (a) 
Applicability,  provides  that  all  emission 
limiting  standards,  permit  limitation, 
and  other  air  pollution  control  measures 
that  were  established  as  a  result  of  the 
nonattainment  corrective  plans  for  these 
areas — including  those  measures 
identified  in  the  transportation  control 
plans  comprising  the  1982  SIP  update- 
shall  remain  in  effect.  However,  new 
and  modified  facilities  in  the  air  quaUty 
maintenance  areas  will  no  longer  be 
subject  to  nonattainment  new  source 
review  requirements. 

By  listing  the  redesignated  counties  as 
air  quality  maintenance  areas  under  the 
SIP.  DER  and  EPA  will  have  the 
regulatory  authority  to  enforce  all 
emission  limiting  standards,  permit 
limitation  and  other  air  pollution  control 
measures  that  were  established  as  a 
result  of  the  nonattainment  corrective 
plans.  EPA  is  approving  the  Duval 
County  area  and  the  Pinellas  County 
area  air  quality  maintenance  areas 
under  Florida's  Rule  17-2.460 
Designation  of  Air  Quality  Maintenance 
Areas.  This  does  not  constitute  an 
approval  of  control  strategies  under 
EPA's  Air  Quality  Maintenance  Areas 
(AQMAs)  concept  as  found  in  the  Code 
of  Federal  Regulations  (CFR)  52.529. 
Maintenance  of  National  Standards. 
These  area  redesignations  and  the 
accompanying  rule  amendments  were 
approved  by  the  Florida  Environmental 
Regulation  Commission  at  a  duly 
noticed  pubhc  hearing  on  June  15. 1983. 
and  adopted  by  the  Department  (by 
filing  of  the  rules  with  the  Florida 
Secretary  of  State)  on  July  1. 1983.  The 
revised  effective  dates  of  the  State 
redesignations  were  approved  by  DER 
at  the  December  IS.  1983  and  April  17. 
1984  hearings. 
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Other  Regulation  Amendments 

DER  also  made  related  amendments 
to  Rules  17-2.100,  Definitions,  (132) 
Redesignation  of  an  Area,  and  17-2.300, 
Ambient  Air  Quality  Standards.  (1) 
General  and  (2)  Prohibition  and 
Restrictions,  to  improve  their  wording, 
and  clarify  their  intent.  In  response  to  a 
previous  RPA  suggestion.  DER  made  a 
minor  change  of  wording  in  Rule  17- 
2.500  Prevention  of  Significant 
Deterioration,  (2)  Applicability,  (e) 
Emission  Increases,  3.  Contemporaneous 
Emissions  Changes.  Rule  17-2.500, 
Prevention  of  Significant  Deterioration. 
(2)  Applicability,  (e)  Emission  Increases, 
4.  Creditable  Emissions  Changes,  was 
amended  to  add  RACT  allowable 
emissions  in  the  cjilculation  of 
creditable  emissions  and  decreases. 
Rule  17-2.500,  Prevention  of  Significant 
Deterioration,  (4)  General  Provisions,  (b) 
Baseline  Related  Provisions,  was 
amended  so  that  any  decrease  in  actual 
emissions  which  was  relied  on  in 
demonstrating  attainment  defining, 
reasonable  further  progress,  or  issuing  a 
permit  under  the  nonattainment  new 
source  review  or  RACT  rules  shall  be 
included  in  the  baseline  emissions  and 
shall  not  be  considered  in  calculating 
the  amount  of  any  maximum  allowable 
mcreases  remaining  available.  These 
changes  are  minor  and  clarify  the  intent 
of  the  SIP:  therefore.  EPA  proposes  to 
approve  them. 

Action 

The  Agency  finds  Florida's 
redesignation  requests  for  the  two 
counties  to  be  consistent  with  the 
provisions  of  section  107  of  the  Clean 
Air  Act,  and  proposes  to  grant  them. 
The  Agency  also  proposes  to  approve 
the  rule  changes  described  above. 

Under  5  U.S.C.  section  605(b),  the 
Administrator  has  certified  that  area 
redesignations  and  SIP  revisions  do  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Parts  52  and 
81 

Air  pollution  control. 
Intergovernmental  relations.  National 
Parks,  Ozone.  Sulfur  oxides.  Nitrogen 
dioxide.  Lead,  Particulated  matter. 
Carbon  monoxide,  Hydrocarbons, 
wilderness  areas. 

(Sec.  107, 110. 161,  and  172  of  the  Clean  Air 
Act  (42  U.S.C.  7407.  7410.  7471.  and  7502)) 


Dated:  September  11. 1964. 
|ohn  A.  Little. 

Acting  Regional  Administrator. 

|FK  Doc  B4-311se  Filed  11-27-M:  8:45  iml 
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40  CFR  Part  180 

(OPP-300106;  FRL-2726-5) 

Camphor;  Proposed  Exemption  From 
the  Requirement  of  a  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule. 

summary:  This  document  proposes  that 
camphor  be  exempted  from  the 
requirement  of  a  tolerance  when  used  as 
a  deodorant  and  melting  point 
adjustment  agent  in  pesticide 
formulations.  This  proposed  regulation 
was  requested  by  W.R.  Landis 
Associates,  Inc. 

date:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300106],  must  be  received  on  or  before, 
December  28, 1984. 

ADDRESS: 

By  mail,  submit  comments  to:  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460. 

In  person,  deliver  comments  to: 
Registration  Support  and  Emergency 
Response  Branch,  Registration 
Division  (TS-767),  Environmental 
Protection  Agency,  Rm.  716,  CM  *2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.;  Monday  through  Friday,  excluding 
legal  hohdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  N.  Bhushan  Mandava. 
Registration  Support  and  Emergency 
Response  Branch,  Environmental 


Protection  Agency.  401  M  St.,  SW., 

Washington,  D.C.  20460. 
Office  location  and  telephone  number: 

Registration  Support  and  Emergency 

Response  Branch,  Rm.  724A,  CM  *2. 

1921  Jefferson  Davis  Highway, 

Arlington,  VA  22202,  703-557-7700. 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  W.R.  Landis  Associates,  Inc., 
the  Administrator  proposes  to  amend  40 
CFR  180.1001(d)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  camphor  not  exceeding  5 
percent  weight  to  weight  (w/w)  when 
used  as  a  deodorant  and  melting  point 
adjustment  agent  in  pesticide 
formulations  applied  to  growing  crops 
only. 

Inert  ingredients  are  all  ingredients 
which  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c),  and  include, 
but  are  not  limited  to,  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
solvents  such  as  water:  baits  such  as 
sugar,  starches,  and  meat  scraps;  dust 
carriers  such  as  talc  and  clay:  fillers; 
wetting  and  spreading  agents; 
propellants  in  aerosol  dispensers;  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Preambles  to  proposed  rulemaking 
documents  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 
toxicological  and  other  scientific  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 

Name  of  inert  ingredient.  Camphor. 

Name  and  address  of  requestor.  W.  R. 
Landis  Associates,  Inc.,  Valdosta,  GA 
31603-5126. 

Bases  for  approval.  (1)  Camphor  is 
cleared  under  21  CFR  175.105  for 
indirect  food  additive  usage  as  a 
component  of  adhesives. 

(2)  The  dextrorotatory  form  (d  isomer) 
of  camphor  is  cleared  under  21  CFR 
172.515  as  a  synthetic  flavoring 
substance  and  adjuvant. 

Based  on  the  above  information,  and 
review  of  its  use,  it  has  been  found  that, 
when  used  in  accordance  with  good 
agricultural  practices,  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environment.  It  is 
concluded,  therefore,  that  the  proposed 
amendment  to  40  CFR  Part  180  will 
protect  the  public  health,  and  it  is 
proposed  that  the  regulation  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
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Insecticide.  Fungicide,  and  Rodenticide 
Act  (F1FRA)  as  amended,  which 
contains  this  inert  ingredient,  may 
request  within  30  days  after  publication 
of  this  notice  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  40B(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number,  "[OPP-3001061."  All 
written  comments  filed  in  response  to 
this  notice  of  proposed  rulemaking  will 
be  available  for  public  inspection  in  the 
Registration  Support  and  Emergency 
Response  Branch  at  the  address  given 
above  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  e01-€12),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  40e(e).  68  Stat.  514  (21  U.S.C.  34aa(e])) 
List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  November  20, 1984. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs 

PART  100— [AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
180.1001(d)  be  amended  by  adding  and 
alphabetically  inserting  the  inert 
ingredient  as  follows: 

§  1S0.1001    Exemptlona  from  the 

TOQUlfMIMfflt  of  M  tdOTSnCC* 
*  •  *  *  * 

(d)  •  •  • 


Inan  ingradlanii 


LHTMt 


USM 


Camptwr  (CAS  t*»  more  than  5%     Oaodorant.  maMng 

RcgMlry  No.  79-        iMighil  to  wviQht        poinl 
22-2)  (w/w)  of  adMCnwi* 


tonniilfllkms. 
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40  CFR  Part  180 

(OPP-300107;  FRL-272S-4] 

Methyl  Esters  of  Fatty  Adda; 
Proposed  Exemption  From  the 
Requirement  of  a  Tolerance 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 

ACTKHC  Proposed  rule. 

SUMMARY:  This  document  proposes  that 

methyl  esters  of  fatty  acids  derived  from 
edible  fats  and  oils  be  exempted  from 
the  requirement  of  a  tolerance  when 
used  as  a  solvent,  cosolvent  in  pesticide 
formulations.  This  proposed  regulation 
was  requested  by  Stepan  Co. 

date:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300107],  must  be  received  on  or  before 
December  28, 1984. 

ADDRESS: 

By  mail,  submit  comments  to:  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
D.C.  20460. 

In  person,  deliver  comments  to: 
Registration  Support  and  Emergency 
Response  Branch,  Registration 
Division  (TS-767).  Environmental 
Protection  Agency,  Rm.  716A.  CM#2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  N.  Bhushan  Mandava. 
Registration  Support  and  Emergency 
Response  Branch,  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington,  D.C.  20460. 


Office  location  and  telephone  nuanber 
Registration  Support  and  Emergency 
Response  Branch.  Rm.  724A.  CM  #2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA  22203,  703-557-7700. 


:  At  the 

request  of  the  Stepan  Co..  the 
Administrator  proposes  to  amend  40 
CFR  180.1001(c)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  methyl  esters  of  fatty  acids 
derived  from  edible  fats  and  oils  when 
used  as  a  solvent,  cosolvent  in  pesticide 
formulations  ap>plied  to  growing  crops  or 
to  raw  agricultural  commodities  after 
harvest 

Inert  ingredients  are  all  ingredients 
which  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c),  and  include, 
but  are  not  Umited  to,  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
Solvents  such  as  water,  baits  such  as 
sugar,  starches,  and  meat  scraps;  dust 
carriers  such  as  talc  and  clay;  fillers; 
wetting  and  spreading  agents; 
propellants  in  aerosol  dispensers:  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Preambles  to  proposed  rulemaking 
documents  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 
toxicological  and  other  scientific  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 

Name  of  inert  ingredient  Methyl 
esters  of  fatty  acids  derived  from  edible 
fats  and  oils. 

Name  and  address  or  requestor. 
Stepan  Co..  Northfield,  IL  60093. 

Bases  for  approval.  (1)  Methyl  esters 
of  fatty  acids  derived  from  edible  fats 
and  oils  are  cleared  as  a  direct  food 
additive  under  21  CFR  172.225,  with  a 
200-ppm  residue  tolerance  in  raisins. 

(2)  Methyl  esters  of  higher  fatty  acids 
conforming  to  21  CFR  573.640  are 
cleared  under  40  CFR  180.1001(c)  for  use 
as  an  antidusting  agent,  when  used  in 
pesticide  formulations  applied  to 
growing  crops  or  to  raw  agricultural 
commodities  after  harvest. 

Based  on  the  above  information,  and 
review  of  its  use,  it  has  been  found  that, 
when  used  in  accordance  with  good 
agricultiu-al  practices,  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environment.  It  is 
concluded,  therefore,  that  the  proposed 
amendment  to  40  CFR  Part  180  will 
protect  the  public  health,  and  it  is 
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proposed  that  the  regulation  1^ 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  this  inert  ingredient,  may 
request  within  30  days  after  publication 
of  this  notice  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  408(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
conti^l  number,  [OPP-300107].  All 
written  comments  filed  in  response  to 
this  notice  of  proposed  rulemaking  will 
be  available  for  public  inspection  in  the 
Registration  Support  and  Emergency 
Response  Branch  at  the  address  given 
above  ht)m  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

The  OfHce  of  Management  and  Budget 
has  exempted  this  rule  horn  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164;  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabhshing  exemptions  horn  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec  406(^,  68  StaL  514  (21  U.S.C.  34ea(e))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  November  20, 1984. 

DougUa  D.  Campt. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

PART  180-{  AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
180.1001(c)  be  amended  by  adding  and 
alphabetically  inserting  the  inert 
ingredient  as  follows: 

;  1M.1001    Exemptions  from  tttc 
requirement  of  a  tolerance. 


UnM 


Memy<  astaraof 
Wlyaddi 


SolMnt.  coaotvant 


•dov  lati  tfio 
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40  CFR  Part  761 
(OPTS-620358;  TSH-FRL  2727-«] 

Polychlorinated  Biphenyis  (PCBs);  Use 
In  Electrical  Transformers;  Change  of 
Hearing  Date 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Change  of  hearing  date  of 
proposed  rule. 

summary:  EPA  issued  a  proposed  rule, 
published  in  the  Federal  Register  of 
October  11, 1984  (49  FR  39966),  to 
address  the  risks  posed  by  fire-related 
events  involving  electrical  transformers 
containing  PCBs.  An  informal  hearing,  if 
requested  was  to  be  held  on  December 
26, 1984,  in  Washington,  D.C.  Today's 
action  changes  only  the  date  of  the  ' 
hearing. 

DATE:  The  informal  hearing,  if  requested 
will  begin  on  January  14, 1985,  in 
Washington,  D.C.  The  exact  time  and 
location  of  the  hearing  will  be  available 
by  calling  the  TSCA  Assistance  Office 
toll  free  at  800-424-9065  or,  in 
Washington,  D.C,  by  calling  554-1404. 
Comments  on  the  issues  raised  on  the 
proposed  rule  and  requests  to 
participate  in  the  informal  hearing  must 
be  submitted  by  December  10, 1984. 
AOOHEM:  Comments  should  include  the 
docket  number  OPTS-62035  and  should 
be  submitted  in  triplicate  to:  TSCA 
Public  Information  Office  (TS-793), 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-108,  401  M  St..  SW..  Washington,  D.C. 
20460. 

KM  FUfrrHEN  INFOMMAHON  CONTACT 

Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St., 
SW.,  Washington,  D.C.  20460,  Toll  free: 
(800-424-9065),  In  Washington,  D.C: 
(554-1404),  Outside  the  USA: 
(Operator— 202-554-1404). 

List  of  Subjects  in  40  CFR  Part  761 

Hazardous  substances.  Labeling. 
Polychlorinated  biphenyis. 


Recordkeeping  and  reporting 
requirements.  Environmental  protection. 

(15  U.S.C.  2805) 

Dated:  November  21, 1984. 
|ohn  A.  Moors, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

|FR  Doc.  84-31288  Piled  11-27-84:  »M  •mj 

siujNQ  cooc  urn  so  M 


40  CFR  Part  761 

[OPTS  6203SA;  TSH  FRL-2665-1] 

Polychlorinated  Biphenyis  (PCBs); 
Manufacture,  Processing,  DistritMition 
In  Commerce  artd  Use  ProhK>ltions; 
Use  In  Electrical  Transformers 

Correction 

In  FR  Doc.  84-26812,  beginning  on      > 
page  39966,  in  the  issue  of  Thursday,     ' 
October  11, 1984,  make  the  following 
corrections: 

1.  On  page  39966,  in  column  one,  the 
docket  number  should  read  as  set  forth 
above. 

2.  On  page  39966,  column  two,  under  L 
Background,  line  eleven,  add  a 
quotation  mark  (")  before  the  word 
"any". 

3.  On  page  39967,  column  one,  fourth 
paragraph,  line  twenty-one,  "dioxion" 
should  read  "dioxin". 

4.  On  page  39969,  column  one,  first 
complete  paragraph,  fifth  line,  the  fourth 
word  should  read  "potential". 

5.  On  the  same  page,  same  column, 
last  paragraph,  sixth  line  from  the 
bottom  insert  "6,"  in  between  "3",  and 
"7". 

6.  In  column  two,  second  complete 
paragraph,  fourth  line,  the  first  word 
should  read  "Contents"  and  the  fourth 
word  should  read  "transformer". 

7.  On  page  39970,  column  three,  first    • 
complete  paragraph,  line  three,  the  last 
word  should  read  "tetrachlorodibenzo-". 

8.  On  page  39972,  in  column  three,  line 
seven,  the  second  word  should  read 
"arcing". 

BILUNO  CODE  1S0S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

Passenger  Automol>ile  Average  Fuel 
Economy  Standards;  Model  Year  1987 
and  Beyond;  Grant  of  Petition  for 
Rulemaking 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
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action:  Grant  of  petition  for  rulemaking. 

summary:  This  notice  grants  a  petition 
for  rulemaking  submitted  by  the  Center 
for  Auto  Safety  (CFAS),  requesting  that 
the  agency  increase  the  automotive  fuel 
economy  standards  for  passenger  cars 
in  the  1987  model  year  and  beyond. 
The  Motor  Vehicle  Information  and 
Cost  Savings  Act  specifies  a  standard  of 
27.5  mpg  for  passenger  automobiles  for 
those  model  years,  but  allows  amending 
that  standard  and  establishing  a  higher 
one  if  the  maximum  feasible  average 
level  of  fuel  economy  is  higher  than  27.5 
mpg.  The  agency  believes  that  the  issues 
raised  by  the  CFAS  petition  should  be 
analyzed  in  the  context  of  rulemaking, 
and  the  CFAS  petition  is  granted  to  that 
extent.  The  granting  of  a  petition  does 
not  mean  that  a  rule  will  necessarily  be 
issued.  The  determination  of  whether  to 
issue  a  rule  is  made  in  the  course  of  the 
rulemaking  proceeding,  in  accordance 
with  statutory  criteria. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Boehly,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW..  Washington,  DC.  20590 
(202-426-1740). 

List  of  Subjects  in  49  CFR  Part  531 

Energy  conservation,  Gasoline, 
Imports,  Motor  vehicles. 

(Sec.  9,  Pub.  L  89-670,  80  Stat.  931  (49  U.S.C. 
1657);  Sec.  301,  Pub.  L.  94-163.  89  Stat.  901  (15 
U.S.C.  2002):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on  November  23, 1984. 
Barry  Felrice, 
Associate  Administrator  for  Rulemaking. 

|FR  Doc  84-31176  Filed  11-23-84:  4:48  pm| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 
{Docket  No.  4115S-41551 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Preliminary  fishery 
specifications  and  request  for  comment. 

SUMMARY:  In  this  document  the  NMFS 
announces  and  requests  comments  on 
the  preliminary  1985  specifications  for 
groundfish  taken  in  the  fishery 
conservation  zone  (FCZ)  and  territorial 
waters  off  the  coasts  of  Washington, 
Oregon,  and  California.  These 
preliminary  specifications  estimate  the 


acceptable  level  of  biological  catch 
(ABC)  as  well  as  the  optimum  yield 
(OY)  and  its  distribution  among 
domestic  and  foreign  fishing  operations 
for  groundfish  species  or  species  groups 
as  required  by  the  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan. 
DATE:  Comments  on  the  preliminary 
specifications  for  1985  must  be  received 
by  December  13, 1984.  The  aggregate 
data  upon  which  these  preliminary 
specifications  are  based  are  available 
for  public  inspection  at  the  Regional 
Directors'  offices  during  business  hours 
(8:00  a.m.  until  4:30  p.m.  PST  weekdays) 
until  the  end  of  the  comment  period. 
ADDRESSES:  Send  comments  to  Dr.  T.E. 
Kruse,  Acting  Regional  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE,  BIN  C15700,  Seattle,  WA  98115  or 
Mr.  E.C  Fullerton,  Director,  Southwest 
Region.  National  Marine  Fisheries 
Service,  300  South  Ferry  Street, 
Terminal  Island,  CA  90731. 
FOR  FURTHER  INFORMATION  CONTACT: 
T.E.  Kruse  at  206-526-6150  or  E.C. 
Fullerton  at  213-548-2575. 
SUPPLEMENTARY  INFORMATION:  OMB 
Control  Number  0648-0114.  The  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP)  was  approved  by  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  on  January  4, 1982.  The  FMP,  as 
amended,  and  its  implementing 
regulations  at  50  CFR  Part  663  (47  FR 
43964,  October  5, 1982,  and  49  FR  27518, 
July  5, 1984)  state  that  management 
specifications  for  certain  species  (Pacific 
whiting,  sablefish.  Pacific  ocean  perch, 
shortbelly  rockfish,  widow  rockfish, 
and,  north  of  39  *N.  latitude,  jack 
mackerel)  will  be  evaluated  each 
calendar  year,  that  preliminary 
specifications  for  the  succeeding 
calendar  year  will  be  published  in  the 
Federal  Register,  public  comment  will  be 
requested,  and  final  specifications  for 
that  year  will  be  published  in  the 
Federal  Register.  The  management 
specifications  are  made  for  the  ABC,  an 
estimate  of  the  annual  catch  that  could 
be  taken  without  jeopardizing  a 
resource's  productivity,  and  the  OY, 
which  is  based  on  socioeconomic  as 
well  as  biological  factors  and  thus  is  not 
necessarily  equal  to  the  ABC.  The  OYs 
for  these  six  species  set  the  maximum 
amounts  of  fish  (in  round  weight)  that 


may  be  taken  and  retained  or  landed 
each  year  from  the  FCZ  (3-200  nautical 
miles)  and  the  territorial  sea  (0-3 
nautical  miles  off  Washington,  Oregon, 
and  California. 

The  OY  for  each  of  these  six  species 
comprises  several  components  that  will 
be  reassessed  near  July  1.  The  domestic 
annual  harvest  (DAH),  which  consists  of 
estimates  of  domestic  annual  processing 
(DAP)  and  joint  venture  processing 
(JVP),  is  verified  by  surveys  in 
November  and  June  of  the  needs  of  the 
domestic  fishing  and  processing 
industries.  The  total  allowable  level  of 
foreign  fishing  (TALFF)  is  the  remainder, 
if  any.  of  OY  after  domestic  needs  have 
been  subtracted.  Before  TALFF  is 
designated,  a  reserve  of  20  percent  of 
OY  is  established  in  case  the  domestic 
industry  needs  more  Pacific  whiting 
than  initially  estimated. 

The  OYs  and  ABCs  may  be  changed 
during  the  year,  within  limits,  under  the 
procedures  outlined  at  50  CFR  663.22. 

The  Pacific  Fishery  Management 
Council  (Council)  reviewed  and 
approved  the  preliminary  specifications 
for  ABCs  for  1985  and  received  public 
comment  at  its  September  19-20, 1984. 
meeting  in  Portland,  Oregon.  The 
Council  made  no  recommendations 
regarding  OY  estimates,  consequently 
NMFS  proposes  maintaining  the  same 
proportion  between  OY  and  ABC  as  in 
1984;  OY  equals  the  ABC  for  all  species 
except  sablefish,  for  which  OY  is  30 
percent  higher. 

Between  the  time  the  Council  adopted 
the  preliminary  ABC  specifications  and 
this  notice  was  published,  updated 
biological  analyses  were  received  from 
the  Council's  Groundfish  Management 
Team  and  released  to  the  public  by  the 
Council.  These  revisions  contain  the 
best  available  data  at  this  time.  The 
revised  specifications  are  presented 
below,  and  in  some  cases  differ  from  the 
numbers  the  Council  recommended  in 
September  as  preliminary  ABC 
estimates. 

The  1985  preliminary  management 
specifications  are  listed  in  Tables  1  and 
2.  followed  by  a  discussion  of  the 
specifications  for  each  species  with  a 
numerical  OY  and  any  changes  made 
from  the  1984  ABC  estimates.  These 
specifications  of  OYs  and  ABCs  do  not 
exceed  the  coastwide  OYs  and  ABCs 
specified  in  1984  by  more  than  30 
percent. 


Table  1  .—Preliminary  Specifications  of  OY  and  Its  Distribution  for  1985 

[In  thousands  ol  matnc  tons] 


SpMiM 

Total  OY 

DAP 

JVPi 

OAH 

Raaarva 

TALFF' 

175.0 

10.0 
16.0 

'20.0 
0.0 

130.0 
16.0 

3S.0 
0.0  1 

10.0 

SaUafisK - 

0.0 
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Tabie  1.— Pbeuminaby  Speofications  of  OY  and  Its  Distribution  for  1985— Continued 

(In  IwuMndi  ot  metnc  Ions] 


Spmim 

ToMOY 

DAP 

JVP' 

OAH 

nntna 

TALFF' 

•155 
10.0 
7.4 
12.0 
(1 

1.56 
34 
7.4 
2.0 

0.0 

ao 

0.0 
10.0 

1.S6 
10i> 

7.4 
12.0 

0.0 
0.0 
00 
0.0 

00 
66 
00 
00 

ShnHt«>y  Iiiiil 

rmm..p,r^ 

ta  (h*  hnifm  *«wl  »ni  ioiiH  y«n»ure  fishen««  for  Picific  whitin*.  iiicid«QUl  caldi  silowanc*  parcanKgn  fhamd  nn 
TALFF)  Md  iMciikiml  rMMUaa  (Uowutc*  pwccnlaan  (baa«d  on  JVP)  are:  ublenih  ai73».  Psafic  ocean  perch  a082%. 
ncknsk  ctcKiding  P»afic  ocran  parcii  a73S%.  Oatfish  0.1%.  i«:k  mackerel  3.0%.  and  odnr  ipecie*  05%.  In  foreign  Irawl 
and  loal  •■■Iwa  kalMiMa.  "oikar  ipacMa"  naaaa  all  apeciea.  inclndiii«  iiuu  ■!— iWsh  ipaciaa.  excmt  Pacific  whiting. 
sablefiah.  Pacific  ocaan  perch,  rackfiah  excluding  Paafic  ocean  perch,  flatfiih.  pck  mackenL  and  prohibited  ipeciea.  In  a 
foreign  trawl  or  ioint  *«n«af«  flahcry  for  apeciea  other  than  Pacific  whiting,  incidental  allowance  percenlagee  will  be  staled 
w  Ike  crmdilinM  and  raalncUau  lo  Ibe  foreign  Bahiag  permit.  Sea  i  61].7a(c||2|  for  application  of  incidenlai  retanUon 
allowance  percentagea  lo  |omt  venture  fiibene*. 

■Of  this  I&aoo  BoMc  toM.  Um  aetnc  lone  ia  for  part  of  the  Monterey  nbarpa.  See  I  883  21  (a N2). 

■Of  this  I.5S0  laelnc  kina.  800  aietnc  Ions  is  for  the  Vancouver  subarea  and  9S0  metric  tana  is  lor  the  Columbia  subarea. 
Pacific  ocean  perch  fraa  odMr  sobareaa  are  mchided  hi  the  OY  for    other  apecws."  See  i  8a3.Z1(aH3|). 

'The  total  OY  for  'other  s|Moea"  w  that  amonM  ol  fiah  that  may  be  lawfully  harmled  and/or  procaaaed  under  i  811.70 
and  Part  883.  Sec  |  883-2  lor  species  listing. 

Table  2.— Preuminary  Estimates  of  ABC  for  1985  for  the  CAUFORNuyWASHiNGTON 

Regions  by  inpfc  Areas 

(tn  metnc  Ions) 


Spnd. 

««■ 

Cohaniiia 

Eiiraka 

MonMroy 

Concap- 
ton 

Total 

"— 

1.000 
2.200 

4.000 
900 

500 

P) 

1.100 
P) 

400 
P) 

7.000 

3.100 

•175.000 

11300 

1.550 

•10.000 

•7.400 

6.100 
3.500 
1300 
3.000 
14.000 

27.900 
•1.500 

3.200 
7.700 

'12000 
14.700 

P>rA-/^»rf 

SatHaCah 

•2.500 
P) 

Parifc  nraaa  prti 

600 

950 

P) 

P» 

P) 
•00 

p) 

600 
•00 

2.400 

600 

700 

P) 
1100 

P» 
1100 
3.700 

UfiOO 

1.100 
3.000 

P) 
600 

P) 
300 

1.900 

6.000 

500 

1.700 

4.100 
P) 

1.300 
P) 

4.300 

5.000 



800 
1.800 

1000 

P) 

1.000 

p) 

3.300 

1.000 

200 
500 

rn^ 

"uHuliiM 

FMMl 

DoiMrSid* 

Fnqkah.^nla 

PsKriaSola 

Ollwr  RMMi  (aaoap*  imM>«oo»i  fexindw).. 

OaMrHak* 

JadtHMCkarat 

Ofcnre-.                    

2,500 

7.000 

1.200 

2.000 

2.000 

ot  oonanon  nor  important  In  Hie  areas  footnoted.  Accordmgly.  lor  convenience.  Pacific  cod  is  included 
■»  aiaas  looVKMad  and  rocWsn  species  are  mcludad  «i  »ie  "f^amanng  Rochfisn"  category  lor  the 

ja»ior*t. 

•  Z^**  "«<**■■  means  rockfish  species.  Ksted  at  i  663  2.  winch  do  not  have  a  numarieal  OY 

.    >** '  ^"  "**••  ^af**  *alBa.  ralfisti.  monda,  orenadiefs.  pck  machefei.  anonMooth  Itouodnr.  and,  in  the  Eureka. 
'°'"*'a>.  and  Conception  area.  Pacdic  cod.   "Other  ten'  a  part  ol  me     oUiaf  apaciaa"  caiagoty  ksiad  at  |663  2 


Spedes  with  a  Numerical  OY  (Table  1) 

Pacific  whiting.  Although  the  ABC/ 
OY  for  Pacific  whiting  has  not  been 
reached  in  the  past  seven  years  and  the 
very  strong  1980  year  class  has  entered 
the  fishery,  reproduction  apparently  has 
been  poor  since  1980.  Until  further  stock 
analyses  are  completed,  it  is  prudent  to 
maintain  ABC  at  a  level  that  should 
produce  the  maximum  sustainable  yield 
(MSY). 

Data  available  after  the  September 
Council  meeting  indicate  that  the  1985 
ABC  for  Pacific  whiting  should  be 
175.000  metric  tons  (mt).  500  mt  lower 
than  in  1984.  Pacific  whiting  apparently 
did  not  grow  during  1982  and  1983  at  the 


rate  normally  expected,  possibly  due  to 
the  effects  of  abnormally  warm  water 
("El  Nino");  a  slowdown  in  the  growth 
rate  also  was  observed  in  anchovy, 
salmon,  and  herring  stocks  during  those 
years.  As  a  result,  the  numbers  of  fish 
taken  per  metric  ton  is  greater  than 
normally  would  be  the  case  and  the 
effect  on  the  resource  is  one  of  higher 
mortality  than  would  be  expected  for 
the  tonnage  of  fish  taken.  For  these 
reasons,  the  ABC  for  Pacific  whiting 
may  need  to  be  decreased  in  the  future. 

As  in  1984,  MSY,  ABC,  and  OY  are 
proposed  to  be  equal  in  1985.  Shore- 
based  processors  indicate  their  intent  to 
process  more  Pacific  whiting  than  in 


1984,  but  the  1984  DAP  estimate  of 
10,000  mt  is  estimated  to  be  sufficient  to 
cover  their  needs  in  1985.  Ioint  venture 
processing  estimates  are  20.000  mt  larger 
than  for  1984  at  120,000  mt.  Accordingly, 
DAH  is  preliminarily  estimated  at 
130,000  mt  and  initial  TALFF  will  be 
10,000  mt.  The  reserve,  which  is 
established  in  case  domestic  industry 
needs  more  fish  than  originally 
projected,  is  maintained  at  35,000  mt  (20 
percent  of  OY). 

Sablefish.  The  1985  preliminary  ABC 
for  sablefish  is  12,300  mt,  eight  percent 
below  the  1984  ABC  of  13,400  mt.  This 
decrease  resulted  from  new 
methodology  in  estimating  SY.  This  ABC 
estimate  is  at  the  upper  end  of  the  MSY 
range  (6,200  to  12,300  mt).  There  is  some 
indication  of  a  strong  influx  of  young 
fish  into  the  fishery  which  could  allow 
the  fishery  to  operate  in  excess  of  MSY 
levels  for  a  few  years.  However,  there 
also  are  indications  of  an  absolute 
decrease  in  numbers  of  medium-  and 
small-sized  fish.  If  the  1984  OY  (17,400 
mt)  were  maintained  in  1985,  OY  would 
be  over  40  percent  greater  than  ABC. 
Such  a  large  difference  is  not  supported 
with  current  data.  Accordingly,  the  1985 
OY  is  reduced  proportionately,  with  the 
OY  preliminarily  set  at  16,000  mt,  30 
percent  above  ABC  as  was  the  case  in 
1983  and  1984.  Because  the  shore-based 
industry  intends  to  process  all  available 
sablefish,  none  is  available  for  joint 
venture  or  foreign  fishing  in  1985,  except 
for  minimal  allowances  for  unavoidable 
incidental  catches. 

Pacific  ocean  perch.  Pacific  ocean 
perch  have  been  overfished  and  are 
managed  under  the  rebuilding  schedule 
specified  in  the  FMP.  The  rebuilding 
schedule  sets  OY  at  600  mt  in  the 
Vancouver  area  and  950  mt  in  the 
Columbia  area.  Domestic  processors 
will  fully  utilize  OY  so  there  is  no 
Pacific  Ocean  perch  available  for  joint 
venture  or  foreign  fishing  in  1985  except 
for  minimal  allowances  for  unavoidable 
incidental  catches. 

Shortbelly  rockfish.  The  preliminary 
1985  ABC  and  OY  estimates  for 
shortbelly  rockfish  are  10,000  mt,  the 
same  as  in  1983  and  1984.  As  in  1984,  a 
DAP  of  3,400  mt,  as  indicated  by  the 
year-end  su,-vey,  should  adequately 
supply  shore-based  processing  needs, 
and  no  joint  venture  fishery  is  expected 
in  1985.  Although  the  remaining  6,600  mt 
is  available  for  foreign  fishing,  most 
shortbelly  rockfish  occur  south  of  39  *N. 
latitude,  in  an  area  closed  to  the  foreign 
trawl  fishery,  and  no  foreign  interest  has 
been  expressed  in  this  species  for  1985. 

Widow  rockfish.  The  pmliminary  1985 
coastwide  ABC  for  widow  rockfish  is 
7,400  mt,  20  percent  below  the  9,300  mt 
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ABC  in  1984.  This  decrease  resulted  in 
part  from  methodology  incorporating 
landings  data  for  1983  and  1984  which 
estimates  the  raiige  of  MSY  to  be  3.988 
to  7,772  mt.  Because  this  methodology 
was  applied  on  a  coastwide  basis,  area 
ABCs  were  not  determined  for  1985. 

The  OY  and  ABC  for  widow  rockfish 
are  the  same,  at  the  upper  end  of  the 
MSY  range.  Because  this  species  is  fully 
utilized  by  domestic  shore-based 
processors,  no  widow  rockfish  is 
available  for  joint  venture  or  foreign 
fishing  in  1985.  except  for  minimal 
allowances  for  unavoidable  incidental 
catches. 

Jack  mackerel  (north  of  39  'N. 
latitude).  The  estimates  for  jack 
mackerel  set  forth  in  the  first 
amendment  to  the  FMP  (49  FR  27518.  in 
July  5, 1984)  are  proposed  to  be 
maintained  for  1985.  ABC  and  OY  are 
equal  at  12.000  mt.  DAP  is  2,000  mt  and 
JVP  is  10,000  mt. 

Species  Without  a  Numerical  OY  (Table 
2) 

The  other  species  managed  under  the 
FMP  do  not  have  niimerical  OYs.  For  the 
most  part,  they  cannot  be  harvested 
selectively  and,  unless  biological  stress 
is  documented,  are  not  regulated  by 
quotas.  Full  utilization  by  domestic 
processors  of  some  species  in  the 
multispecies  complex  precludes  joint 
venture  or  foreign  targeting  on 
underexploited  species  in  the  complex 
because  large  incidental  catches  of  fully 
utilized  species  are  likely  to  result. 
Consequently,  no  numerical 
specifications  for  DAH.  DAP.  JVP.  and 
TALFF  are  made  because  JVP  and 
TALFF  are  not  available  for  any  species 
in  the  multispecies  complex.  However, 
ABCs  are  specified  for  the  major  species 
or  species  groups  in  this  complex. 
Changes  to  the  1984  ABC  estimates  for 


these  species  which  are  proposed  to  be 
in  effect  for  1985  are  described  below. 

Canary  rockfish.  Due  to  new 
methodology  based  on  catch  history  and 
because  consistent  signs  of  biological 
stress  are  not  evident,  the  preliminary 
1985  ABC  for  canary  rockfish  in  the 
Columbia  area  is  increased  by  800  mt  to 
2,100  mt,  raising  the  1985  coastwide 
ABC  to  3,500  mt  from  2,700  mt  in  1984. 

Yellowtail  rockfish.  The  1985 
preliminary  ABC  for  yellowtail  rockfish 
is  reduced  to  600  mt  (from  1,400  mt  in 
1984)  in  the  Vancouver  area  and 
increased  to  2,100  mt  (from  1,500  mt)  in 
the  Columbia  area,  resulting  in  a  net 
decrease  of  200  mt  and  a  1985  coastwide 
ABC  of  3,000  mt.  These  adjustments 
resulted  from  more  refined  methodology 
which  assumes  variable  recruitment  into 
the  fishery  and  sparates  biomass  growth 
from  recruitment. 

Remaining  rockfish.  The  ABCs  for  this 
group  (all  rockfish  in  the  management 
unit  except  Pacific  ocean  perch, 
shortbelly,  widow,  bocaccio.  canary, 
chilipepper.  and  yellowtail  rockfishes) 
are  increased  by  300  mt  in  the 
Vancouver  area  to  correct  an  error  in 
1980  data  used  in  computing  the  1984 
estimate.  Accordingly,  the  coastwide 
ABC  for  remaining  rockfish  increases 
from  13.700  mt  in  1984  to  14.000  mt  in 
1985. 

Dover  sole.  The  MSY  and  ABC 
estimates  for  Dover  sole  now  appear  to 
have  been  significantly  understimated  in 
the  FMP.  Several  methods  were 
employed  recently  to  update  these 
estimates.  The  1985  preliminary  ABC  for 
Dover  sole  in  the  Columbia  area  was 
increased  to  11.500  mt  from  7,200  mt  in 
1984.  raising  the  coastwide  ABC  to 
27.900  mt.  There  is  evidence  that  this 
fishery  is  currently  being  fished  down  to 
levels  that  will  produce  MSY  in  two  to 
five  years. 


English  sole.  Catch  per  unit  of  effort 
has  declined  by  almost  70  percent  in  the 
Vancouver-Columbia  area  since  1977, 
indicating  a  corresponding  drop  in 
biomass.  Landings  have  declined  in  the 
southern  areas  but  there  is  no  indication 
that  effort  has  been  directed  away  from 
this  species  in  either  the  Eureka  or 
Monterey  area.  (Low  landings  in  the  PL 
Conception  area  may  reflect  a  drop  in 
effort.)  There  are  no  new  stock 
assessments  for  these  three  southern 
areas.  Accordingly,  the  coastwide  ABC 
for  English  sole  is  reduced  from  4.500  mt 
in  1984  to  the  preliminary  estimate  of 
1.500  mt  in  1985,  proportional  to  the 
decrease  in  biomass  in  the  Vancouver- 
Columbia  area. 

Other  species.  No  changes  to  the 
ABCs  for  lingcod.  Pacific  cod,  bocaccio 
and  chilipepper  rockfishes,  Petrale  sole, 
other  flatfish  and  other  fish  comprising 
the  multispecies  complex  are  proposed 
for  1985. 

Classification 

These  preliminary  specifications  are 
made  under  the  authority  of  and  in 
accordance  with  50  CFR  663.24.  This 
action  is  in  compliance  with  Executive 
Order  12291  and  is  covered  by  the 
Regulatory  Flexibility  Analysis  prepared 
for  the  implementing  regulations. 

(16  U.S.C.  1801  et  seq.) 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fish,  Fisheries,  Fishing. 

Dated:  November  21, 1964. 

Carmen  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

(FR  Doc  84-31038  Hied  11-27-84;  8:45  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  Of 
proposed  rules  that  are  applicable  to  ttie 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agerxry 
decisions  and  rulings,  delegations  of 
auttxxity,  fHing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Offic*  of  the  Secretary 

Forms  Urider  Review  by  Office  of 
Management  and  Budget 

November  23, 1984. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  numberfs).  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h] 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  D.C.  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC.  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 


Desk  Officer  of  your  intent  as  early  as 
possible. 

New 

•  Agricultural  Cooperative  Service 
Local  Cooperative  Chemical  and 

Fertilizer  Study 
Nonrecurring 
Businesses  or  other  for-profit;  1.000 

responses;  400  hours;  not  applicable 

under  3504(h] 
Eldon  Eversull.  (703)  382-1767 

•  Farmers  Home  Administration 
Borrower  Acknowledgement  of  Notice 

of  Intent  to  Take  Adverse  Action 
On  occasion 
FmHA  1924-26 
Individuals  or  households;  Farms;  90,000 

responses;  22,500  hours;  not 

applicable  under  3504(h) 
Ed  Yaxley  (202)  475-4021 

Extension 

•  Agricultural  Stabilization  and 
Conservation  Service 

Request  for  Long-Term  Agreement 

On  occasion 

ACP-310 

Farms;  10,000  responses;  5.000  hours:  not 

applicable  under  3504(h) 
Charles  W.  Sims,  (202)  447-7334 

|ane  A.  Benoit, 

Acting  Departmental  Clearance  Officer. 

|FR  Doc.  Si-3119Z  Filed  11-27-84: 8:45  ami 
MLLiNO  CODE  3410-01-11 


Federal  Grain  Inspection  Service 

Request  for  Comments  on  Designation 
Applicants  In  the  Geographic  Areas 
Currently  Assigned  to  Gibson  City 
Grain  Inspection  Department  (IL), 
Indianapolis  Grain  Inspection  k 
Weighing  Service,  Inc.  (IN),  and 
Wyoming  Department  of  Agriculture 
(WY) 

AQENCY:  Federal  Grain  Inspection 
Service.  USDA. 
action:  Notice. 

SUMMARY:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  areas  currently 
assigned  to  Gibson  City  Grain 
Inspection  Department,  Indianapolis 
Grain  Inspection  &  Weighing  Service, 
Inc.,  and  Wyoming  Department  of 
Agriculture. 


date:  Comments  to  be  postmarked  on  or 
before  January  14, 1985. 

ADDRESS:  Comments  must  be  submitted, 
in  writing,  to  Lewis  Lebakken,  Jr., 
Information  Resources  Management 
Branch,  Resources  Management 
Division,  Federal  Grain  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  0667  South  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250.  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr.,  telephone  (202) 
832-1738. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  October  1, 1984,  issue  of  the 
Federal  Register  (49  FR  38683)  contained 
a  notice  from  the  Federal  Grain 
Inspection  Service  requesting 
applications  for  designation  to  perform 
official  services  under  the  U.S.  Grain 
Standards  Act,  as  amended  (7  U.S.C.  71 
et  seg.)  (Act),  in  the  areas  currently 
assigned  to  the  official  agencies. 
Applications  were  to  be  postmarked  by 
October  31, 1984. 

Donald  Swanstrom,  doing  business  as 
Gibson  City  Grain  Inspection 
Department,  Indianapolis  Grain 
Inspection  &  Weighing  Service,  Inc.,  and 
Wyoming  Department  of  Agriculture,  the 
only  applicants  for  each  respective 
designation,  requested  designation  for 
the  entire  geographic  area  currently 
assigned  to  each  of  those  agencie^. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  applicants  for 
designation.  All  comments  must  be 
submitted  to  the  Information  Resources 
Management  Branch,  Resources 
Management  Division,  specified  in  the 
address  section  of  this  notice,  and 
postmarked  not  later  than  January  14, 
1985. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 


Federal  Register  /  VoL  49.  No.  230  /  Wednesday.  November  28.  1984  /  Notices 46775 


Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

(Sec.  a  Pub.  L  94-582,  90  Stat.  2873  (7  U.S.C. 
79)) 

Dated:  November  1. 1984. 

|.  T.  AbshMf. 

Director,  Compliance  Division. 

|FR  Doc.  8*-«nZS  Piled  11-Z7-M:  8:43  im| 
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Request  for  Designation  Applicants  To 
Perform  Official  Services  in  ttte 
Geographic  Areas  Currently  Assigned 
to  Alaska  Department  of  Natural 
Resources,  Division  of  Agriculture 
(AK)  Utile  Rock  Grain  Exchange  Trust 
(AR)  and  Memphis  Grain  and  Hay 
Association  (TN) 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 

action:  Notice. 

summary:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
amended  (Act),  o^icial  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed  in 
accordance  with  the  criteria  and 
procedures  prescribed  in  the  Act.  This 
notice  announces  that  the  designation  of 
three  agencies  will  terminate,  in 
accordance  with  the  Act,  and  requests 
applications  from  parties,  including  the 
agencies  currently  designated, 
interested  in  being  designated  as  the 
official  agency  to  conduct  official 
services  in  the  geographic  area  currently 
assigned  to  each  specified  agency.  The 
official  agencies  are  Alaska  Department 
of  Natural  Resources.  Division  of 
Agriculture,  Little  Rock  Grain  Exchange 
Trust,  and  Memphis  Grain  and  Hay 
Association. 

date:  Applications  to  be  postmarked  on 
or  before  December  26, 1964. 

ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief. 
Regulatory  Branch,  Compliance 
Division,  Federal  Grain  Inspection 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW.,  Room 
1647  South  Building,  Washington,  DC 
20250.  All  applications  received  will  be 
made  available  for  public  inspection  at 
the  above  address  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 


Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  (7  U.S.C.  71 
et  seq..  at  79(fi(l))  specifies  that  the 
Administrator  of  the  Federal  Grain 
Inspection  Service  (FGIS)  is  authorized, 
upon  application  by  any  qualified 
agency  or  person,  to  designate  such 
agency  or  person  to  perform  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  o^icial 
services  in  an  assigned  geographic  area. 
Alaska  Department  of  Natural 
Resources.  Division  of  Agriculture 
(Alaska),  Pouch  A.  Wasilla.  AK  99687. 
Little  Rock  Grain  Exchange  Trust  (Little 
Rock),  600  Olive  Street  Bldg.  B.  North 
Little  Rock.  AR  72114.  Memphis  Grain 
and  Hay  Association  (Memphis).  1390 
Channel  Avenue.  P.O.  Box  13302. 
Memphis.  TN  38113.  were  each 
designated  under  the  Act  as  an  official 
agency  to  perform  inspection  functions 
on  June  1, 1982. 

Each  agency's  designation  terminates 
on  May  31. 1985.  Section  7(g)(1)  of  the 
Act  states,  generally,  that  official 
agencies'  designations  shall  terminate 
no  later  than  triennially  and  may  be 
renewed  according  to  the  criteria  and 
procedures  prescribed  in  the  Act. 

The  geographic  area  presently 
assigned  to  Alaska,  pursuant  to  section 
7(f)(2)  of  the  Act  and  which  is  the  area 
that  may  be  assigned  to  the  applicant 
selected  for  designation,  is  the  entire 
State  of  Alaska,  except  those  export 
port  locations  within  the  State. 

The  geographic  area  presently 
assigned  to  Little  Rock,  in  the  States  of 
Arkansas  and  Texas,  pursuant  to 
section  7(f)(2)  of  the  Act  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  as  follows: 

In  Arkansas,  the  area  shall  be: 

Bounded  on  the  North  by  the  northern 
Arkansas  State  line  from  the  western 
Marion  County  line  east  to  the  eastern 
Clay  County  line. 

Bounded  on  the  East  by  the  eastern 
Clay,  Greene,  Lawrence.  Jackson. 
WoodruH.  Monroe.  Arkansas,  Desha, 
and  Chicot  County  lines; 

Bounded  on  the  South  by  the  southern 
Arkansas  State  line  from  the  eastern 
Chicot  County  line  west  to  the  western 
Miller  County  line;  and 

Bounded  on  the  West  by  the  western 
Miller,  Little  River.  Howard,  Pike.  Clark. 
Hot  Spring,  Garland,  Perry.  Conway. 
Pope.  Searcy,  and  Marion  County  lines. 

In  Texas.  Bowie  fljid  Cass  Counties. 

An  exception  to  the  described 
geographic  area  is  the  following  location 
situated  inside  Little  Rock's  area  which 
has  been  and  will  continue  to  be 
serviced  by  Memphis  Grain  and  Hay 
Association:  Lochart-Thompson  Grain 


Elevator.  Augusta.  Woodruff  County. 
Arkansas. 

The  geographic  area  presently 
assigned  to  Memphis,  in  the  States  of 
Arkansas  and  Tennessee,  pursuant  to 
section  7(f)(2)  of  the  Act.  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  as  follows: 

In  Arkansas,  Craighead,  Crittenden, 
Cross.  Lee.  Mississippi.  Phillips. 
Poinsett  and  St  Francis  Counties. 

In  Tennessee.  Carroll.  Chester. 
Crockett  Dyer,  Fayette.  Gibson, 
Hardeman,  Haywood,  Henderson, 
Lauderdale,  Madison,  McNairy,  Shelby, 
and  Tipton  Counties. 

The  following  locations,  outside  of  the 
foregoing  contiguous  geographic  area 
are  presently  assigned  to  Memphis  and 
are  part  of  this  geographic  area 
assignment: 

1.  Con-Agra.  Inc.,  Augusta,  Woodruff 
County,  Arkansas. 

2.  Continental  Grain  Co.,  Tiptonville; 
West  Tennessee  Soya.  Tiptonville;  and 
Planters  Gin.  Ridgely;  all  in  Lake 
County,  Tennessee. 

Interested  parties,  including  Alaska, 
Little  Rock,  and  Memphis,  are  hereby 
given  opportunity  to  apply  for 
designation  as  the  official  agency  to 
perform  the  official  services  in  the 
geographic  areas,  as  specified  above, 
under  the  provisions  of  section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designations  in  the  specified  geographic 
areas  are  for  the  period  beginning  June 
1. 1985.  and  ending  May  31, 1988.  Parties 
wishing  to  apply  for  designation  should 
contact  the  Regulatory  Branch, 
Compliance  Division,  at  the  address 
listed  above  for  forms  and  information. 

Applications  submitted  and  other 
avaiable  information  will  be  considered 
in  determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area.     , 

(Sec.  8,  Pub.  L.  94-582,  90  Stat.  2873  (7  U.S.C 
79)) 

Dated:  November  1, 1984. 
].  T.  Abshiar, 
Director,  Compliance  Division. 

|FR  Doc  (i-SOaZA  PIM  U-Z7-M:  8:46  ■m) 
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CIVIL  RIGHTS  COMMISSION 

Wisconsin  Advisory  Committee; 
Agenda  and  Notice  of  Publk:  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Wisconsin 
Advisory  Committee  to  the  Commission 
will  convene  at  6KX)  p.m.  and  will  end  at 
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9:00  p.m.,  on  December  7, 1984,  at  the 
Holiday  Inn.  Yellow  Jacket  Room.  110  E. 
Second  Street.  Superior.  Wisconsin 
54880.  The  purpose  of  the  meeting  is  to 
discuss  hate  group  activity  in  Northwest 
Wisconsin  and  recent  developments  in 
the  Milwaukee  school  desegregation 
situation. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Midwestern  Regional  Office  at  (312) 
353-7479. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  November  21. 
19B4. 

lohn  L  Binkley. 

Advisory  Committee  Management  Officer. 

(Fit  Doc  S«-3ian  Filed  11-27-M:  ft4S  ■■] 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
{C-580-402] 

Final  Affirmative  Countervailing  Duty 
Determination;  OH  Country  Tubular 
Goods  From  Korea 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTKM:  Notice. 

SUMMARY:  We  determine  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Korea  of  oil  country  tubular  goods. 
The  net  subsidy  is  0.53  percent  ad 
valorem.  We  have  notified  the  United 
States  International  Trade  Commission 
(ITC)  of  our  determination.  We  are 
directing  the  U.S.  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  oil  country  tubular  goods  from 
Korea  that  are  entered,  or  withdrawn 
&t)m  warehouse,  for  consumption,  on  or 
after  September  12. 1984,  and  to  require 
a  cash  deposit  or  bond  on  entries  of 
these  products  in  the  amount  equal  to 
the  net  subsidy. 
EFFECTIVE  DATE:  November  28, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Tillman.  Rick  Herring,  or  Tom 
Bombelles  of  the  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC.  20230;  telephone:  (202) 
377-1785;  377-0187;  or  377-3174. 


SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Korea  of  oil  country 
tubular  goods.  For  purposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  subsidies: 

•  Short-term  Export  Financing  under 
the  Export  Financing  Regulations; 

•  Accelerated  Depreciation  under 
Article  25  of  the  "Act  Concerning  the 
Regulation  of  Tax  Reduction  and 
Exemption";  and 

•  Tax  Incentives  for  Exporters  under 
Articles  22,  23  and  24  of  the  "Act 
Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption." 

We  determine  the  net  subsidy  to  be 
0.53  percent  ad  valorem. 

Case  History 

On  June  12. 1984.  we  received  a 
petition  from  the  Lone  Star  Steel 
Company  of  Dallas,  Texas,  and  the  CF&I 
Steel  Corporation  of  Pueblo,  Colorado, 
on  behalf  of  the  U.S.  industry  producing 
oil  country  tubular  goods.  In  compliance 
with  the  filing  requirements  of  section 
355.26  of  our  regulations  (19  CFR  355.26). 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Korea  of  oil 
country  tubular  goods  receive,  directly 
or  indirectly,  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Act,  and  that  these  imports 
are  materially  injuring  or  threatening 
material  injury  to.  a  U.S.  industry. 

We  fotmd  taht  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  July  3, 1984,  we  initiated  such  an 
investigation  (49  FR  28291).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  by  September  6. 1984.  On 
August  3. 1984,  the  petition  was 
amended  and  the  LTV  Steel  Company  of 
Cleveland,  Ohio  became  co-petitioner. 
On  July  23, 1984,  United  States  Steel 
Corporation  (U.S.  Steel)  entered  an 
appearance  to  become  a  party  to  this 
proceeding. 

Since  Korea  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  an  injury 
determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  August  8, 1984. 
the  ITC  published  in  the  Federal 
Register  their  preliminary  determination 
that  there  is  a  reasonable  indication  that 
these  imports  are  materially  injuring,  or 
threatening  material  injury  to,  a  U.S. 
industry  (49  FR  31782). 

We  presented  questionnaires 
concerning  the  allegations  to  the 


government  of  Korea  in  Washington, 
D.C.,  on  July  13,  July  23  and  August  20. 
1984.  On  August  17,  August  20,  August 
21  and  August  30. 1984,  we  received 
responses  to  these  questionnaires.  On 
July  18  and  August  20,  petitioners 
presented  additional  information 
concerning  the  alleged  subsidies  and 
also  alleged  new  subsidies.  On  July  9. 
August  31,  and  September  5,  U.S.  Steel 
presented  additional  information 
concerning  the  alleged  subsidies  and 
also  alleged  new  subsidies.  On 
September  12, 1984,  we  published  our 
preliminary  determination  that  benefits 
constituting  subsidies  within  the 
meaning  of  the  countervailing  duty  law 
were  being  provided  to  manufacturers, 
producers,  or  exporters  in  Korea  of  oil 
country  tubular  goods  (49  FR  35836). 

At  the  request  of  both  petitioners  and 
respondents,  we  held  a  hearing  on 
November  1, 1984,  to  allow  the  parties 
an  opportunity  to  address  the  issues 
arising  in  the  investigation.  Both 
petitioners,  respondents,  and  other 
interested  parties  filed  briefs  before  and 
after  the  hearing  on  these  issues.  They 
also  filed  briefs  commenting  on  our 
verification. 

In  its  pre-hearing  brief  filed  on 
October  23. 1984,  U.S.  Steel  made 
additional  allegations  of  benefits 
received  by  manufacturers  and 
exporters  of  OCTG.  These  allegations 
were  (1)  Regional  Tax  Incentives,  (2) 
Tax  incentives  for  Exporters,  and  (3) 
Special  Foreign  Exchange  Loan  System. 
Since  these  allegations  were  made  after 
our  preliminary  determination  and  after 
the  Commerce  verification  team 
returned  from  Korea,  the  allegations 
were  made  too  late  to  be  considered  in 
this  investigation.  These  additional 
allegations  will  be  given  consideration 
in  the  section  751  administrative  review 
of  the  order,  if  an  order  is  issued. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  oil  country  tubular 
goods  (OCTG),  which  are  hollow  steel 
products  of  circular  cross-section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  These  products  include  oil  well 
casing,  tubing,  and  drill  pipe  of  carbon 
or  alloy  steel,  whether  welded  or 
seamless,  manufactured  to  either 
American  Petroleum  Institute  (API)  or 
proprietary  specifications.  This 
investigation  covers  both  finished  and 
unfinished  oil  country  tubular  goods. 

The  provisions  of  the  Tariff  Schedules 
of  the  United  States.  Annotated 
(TSUSA)  covering  all  steel  pipe  and 
tube,  including  oil  country  tubular 
goods,  were  changed  as  of  April  1, 1984. 
We  have  reviewed  the  classification  of 
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steel  pipe  and  tube  by  the  U.S.  Customs 
Service  and  determined  that  our  original 
listing  of  the  products  subject  to  this 
investigation  should  be  amended.  As  a 
result  of  the  changes  mentioned  above, 
oil  country  tubular  goods  now  comprise 
TSUSA  item  numbers  610.3216,  610.3219, 
610.3233,  610.3242,  610.3243,  610.3249. 
610.3252,  610.3254,  610.3256,  610.3258, 
610.3262,  610.3264,  610.3721,  610.3722, 
610.3751,  610.3925,  610.3935,  610.4025, 
610.4035,  610.4225,  610.4235,  610.4325, 
610.4335,  610.4942,  610.4944,  610.4946, 
610.4954.  610.4955,  610.4956,  610.4957, 
610.4966,  610.4967,  610.4968,  610.4969, 
610.4970.  610.5221,  610.5222,  610.5226, 
610.5234.  610.5240,  610.5242,  610.5243. 
and  610.5244. 

There  are  five  Korean  producers  of 
the  subject  merchandise  which  exported 
to  the  United  States  during  the  period 
for  which  we  are  measuring 
subsidization:  Hyundai  Pipe  Company 
(Hyundai  Pipe).  Korea  Steel  Pipe 
Company  (Korea  Steel).  Pusan  Steel 
Pipe  Company  (Pusan).  Dongjin  Steel 
Company  (Dongjin),  and  Union  Steel 
Manufacturing  Company  (Union).  In 
addition,  there  are  five  trading 
companies  which  exported  the  subject 
merchandise  to  the  United  States  during 
the  period  for  which  we  are  measuring 
subsidization.  The  trading  companies 
are  the  Hyundai  Corporation,  Kukje-ICC 
Corporation,  Sunkyong  Limited, 
Samsung  Co.  Ltd.,  and  Daewoo 
Corporation. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
general  principles  applied  to  the  facts  of 
this  investigation.  These  principles  are 
described  in  the  Subsidies  Appendix 
attached  to  the  notice  of  "Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina:  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order."  which  was 
published  in  the  April  26, 1984  issue  of 
the  Federal  Register  (49  F.R.  18006). 

For  purposes  of  this  determination,  we 
are  calculating  a  country-wide  rate.  The 
period  for  which  we  are  measuring 
subsidization  is  the  1983  calendar  year, 
which  corresponds  to  the  most  recent 
fiscal  year  for  each  of  the  Korean 
producers  and  exporters. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  comments  filed  by 
petitioners,  respondents,  and  other 
interested  parties  to  this  proceeding, 
and  our  verification,  we  determine  the 
following: 

I.  Programs  Determined  To  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers. 


or  exporters  in  Korea  of  OCTG  under 
the  following  programs: 

A.  Short-Term  Export  Financing  Under 
the  Export  Financing  Regulations 

Petitioners  alleged  that  the  producers 
and  exporters  in  Korea  of  OCTG  receive 
preferential  short-term  export  financing 
under  the  following  programs: 

•  Export  Loans  under  the  1972 
Regulations  for  Export  Financing; 

•  Export  Loans  provided  under  the 
Foreign  Trade  Act; 

•  Deferred  Payment  Export  Loans: 
and 

•  Preferential  Exchange  Rates  for 
Export  Loans  Based  on  Letter  of  Credit 

Short-term  export  financing  is 
authorized  only  through  the  1972  Export 
Financing  Regulations.  Our 
determination  with  respect  to  the  three 
other  programs  is  discussed  in  the 
sections  on  "Programs  Determined  Not 
to  Confer  Subsidies"  and  "Programs  Not 
in  Existence." 

Under  the  Export  Financing 
Regulations,  short-term  export  loans  can 
be  provided  to  the  following: 

•  Exporters  in  receipt  of  letters  of 
credit: 

•  Exporters  concluding  documents  of 
acceptance  or  documents  against 
payment  contracts: 

•  Exporters  purchasing  local  supplies: 

•  Exporters  stockpiling  raw  materials; 

•  Exporters  with  certificates  based  on 
past  export  performance; 

•  Producers  of  raw  materials  for 
export;  and 

•  Companies  awarded  domestic 
projects  based  on  international  public 
tender. 

To  determine  whether  a  subsidy 
exists  with  respect  to  short-term  export 
loans  under  the  Export  Financing 
Regulations,  we  must  determine  whether 
the  export  loan  progam  is  intended  to,  or 
operates  to,  stimulate  export  rather  than 
domestic  sales,  or  is  contingent  on 
export  performance.  If  there  is  a 
preference  in  a  program's  operation  for 
export  over  domestic  sales,  we  then 
must  finc^an  appropriate  way  to 
measure  that  preference- 
Prior  to  June  28, 1982.  short-term 
export  loans  provided  under  the  Export 
Financing  Regulations  were  charged  a 
lower  interest  rate  than  short-term 
domestic  loans.  On  June  28, 1982,  the 
Monetary  Board  established  a  uniform 
rate  of  10  percent  for  both  export  and 
domestic  short-term  financing  provided 
by  commercial  banks.  The  interest  rate 
in  effect  during  the  period  for  which  we 
are  measuring  subsidization  was  10 
percent  for  short-term  export  loans.  We 
verified  that  domestic  short-term 
financing  through  commercial  banks  is 
the  predominant  short-term  debt 


instrument  in  Korea  (see,  for  example, 
the  Federation  of  Korean  Industries 
surveys  obtained  during  verification  and 
the  Korean  Chamber  of  Commerce 
Survey,  submitted  as  Exhibit  13  of  the 
Government  of  Korea's  response, 
August  17. 1984,  as  well  as  Bank  of 
Korea  Monthly  Statistical  Bulletins). 

If  all  other  terms  and  conditions,  as 
well  as  the  administration,  of  the 
domestic  and  export  loan  programs 
were  identical,  we  would  not  find  that 
an  export  subsidy  is  being  conferred 
because  export  loans  are  not  at  an 
interest  rate  is  preferential  compared  to 
the  interest  rate  on  the  most 
comparable,  predominant  short-term 
debt  instrument.  However,  we  have 
found  that  there  is  a  difference  in  the 
administration  of  domestic  and  export 
short-term  loans  programs.  The  Bank  of 
Korea  (BOK)  sets  different  rediscount 
ratios  for  export  and  domestic  short- 
term  loans.  As  specified  in  the  BOK's 
1983  Annual  Report,  the  rediscount  ratio 
for  export  loans  is  70  percent  of  the  face 
value  of  the  loan.  The  rediscount  ratio 
on  domestic  commercial  bills  is  30 
percent  of  the  face  value  of  the  loan  for 
large  firms  and  the  heavy  and  chemical 
industries.  The  rediscount  ratio  for 
small-  and  medium-sized  firms  is  70 
percent.  Small-  and  medium-sized  firms 
are  defined  as  companies  with  fewer 
than  300  employees.  None  of  the  steel 
companies  producing  the  products  under 
investigation  is  classified  as  a  small-  or 
medium-sized  firm.  The  rediscount  rate 
for  both  domestic  and  export  short-term 
loans  is  5  percent. 

The  higher  rediscount  ratio  for  export 
loans  provides  an  incentive  for  banks  to 
provide  an  export  loan  over  a  domestic 
loan  when  lending  to  a  large  company. 
Indeed,  the  banks'  fee  structure,  which 
specifies  lower  fees  on  the  letters  of 
credit  on  which  the  short-term  export 
loans  are  based,  indicates  that  the 
banks  encourage  these  borrowers  to  use 
export  financing.  Thus,  we  consider  that 
the  higher  rediscount  ratio  for  short-term 
export  loans  provides,  in  effect,  a 
preference  for  export  loans  over 
domestic  loans. 

Because  the  most  comparable, 
predominant  short-term  debt  instrument 
[i.e..  the  10  percent  rate  on  short-term 
domestic  bank  loans)  cannot  measure 
this  preference,  we  must  find  an 
alternative  method  of  quantifying  it.  We 
know  from  the  surveys  published  by  the 
Korean  Chamber  of  Commerce  and  by 
the  Federation  of  Keren  Industries  and 
from  the  Bank  of  Korea  Statistical 
Bulletins,  that  companies  do  use  sources 
of  shbrt-term  financing  in  addition  to 
bank  loans.  These  sources  include 
investment  companies,  commercial 
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paper  and  the  curb  aiariwt  Since  the 
rediscount  mechanism  operates  in  such 
a  way  as  to  encourage  banks  to  sapply 
firms  short-term  export  financing  at  the 
expense  of  the  domestic  financing,  we 
must  conclude  that  thort-tenn  domestic 
financing  comes  from  these  other 
sources  of  financing  as  well  as  bank 
loans. 

Therefore,  the  most  appropriate  way 
to  measure  the  preference  for  export 
over  domestic  loans  is  to  compare  the  10 
percent  rate  with  a  weighted  average  of 
short-term  domestic  credit.  We  have 
chosen  this  measure  because  it  is  the 
best  approximation  of  what  firms  would 
pay  for  export  financing  if  there  were 
not  a  preference  within  the  banking 
system  for  providing  loans  for  export 
transactions. 

The  factors  used  to  weight  each  of  the 
four  sources  of  short-term  domestic 
credit  were  based  on  data  from  a 
number  of  sources,  including  the 
monthly  Statistical  Bulletin  of  the  Bank 
of  Korea  and  the  surveys  pubbshed  by 
the  Federation  of  Korean  Industries 
(FKI).  The  Statistical  Bulletin  provides 
the  size  of.  and  interest  rates  charged 
on,  short-term  financing  by  banks, 
investment  finance  companies  and 
commercial  paper.  The  FXI  surveys 
provide  data  on  the  proportion  that  curb 
market  loans  represent  of  total 
corporate  borrowing  for  working  capital. 
For  the  curb  market  interest  rate,  we 
have  determined  that  the  most 
appropriate  rate  to  use  is  the  average 
monthly  rate  for  1963  as  published  in  the 
Survey  conducted  by  the  Korean 
Chamber  of  Commerce,  provided  as 
Exhibit  13  to  the  response  submitted  by 
the  Government  of  Korea.  This  rate  is 
2.6  percent,  which,  when  compounded, 
yields  an  annualized  rate  of  36.1 
percent.  We  are  using  the  rate  published 
by  the  Chamber  of  Commerce  as  the 
most  appropriate  measure  of  the 
average  curb  market  rate  in  1983, 
because  it  was  the  only  independently 
conducted  study  or  survey  of  curb 
market  rates  that  has  been  entered  in 
the  record  of  this  investigation.  We 
looked  extensively  for  data  on  these 
rates  at  verification.  We  consider  the 
Chamber  Survey  to  be  the  most  accurate 
reflection  of  average  curb  market  rates 
during  the  period  for  which  we  are 
measuring  subsidization. 

Using  the  data  from  all  these  sources, 
we  calculated  the  weighted-average  rate 
that  we  have  determined  is  the  most 
appropriate  way  to  measure  the 
preference  for  export  over  domestic 
loans.  Comparing  this  weighted-average 
rate  to  the  10  percent  rate  on  export 
loans,  we  calculate  an  export  subsidy  of 
0.46  percent  ad  valorem. 


B.  Accelerated  Depreciation 

Article  25  of  the  "Act  Concerning  the 
Regulation  of  Tax  Reduction  and 
Exemption"  permits  a  firm  earning  more 
than  50  percent  of  its  total  proceeds  in  a 
business  year  from  foreign  exchange  to 
increase  its  normal  depreciation  by  30 
percent.  If  the  corporation  has  received 
less  than  50  percent  of  its  total  proceeds 
from  foreign  exchange,  it  can  still  claim 
some  accelerated  depreciation, 
determined  by  a  formula  based  on  the 
firm's  foreign  exchange  earnings  and 
total  business  earnings.  Of  the  firms 
investigated,  only  Pusan  used 
accelerated  depreciation  under  this 
program.  Because  the  use  of  accelerated 
depreciation  is  contingent  upon  export 
performance,  we  determine  that  this 
program  confers  benefits  which 
constitute  export  subsidies. 

To  calculate  the  benefits  from  the 
accelerated  depreciation  program  for  the 
period  in  which  we  are  measuring 
subsidization  (calendar  year  1963).  we 
determined  the  tax  savings  received  in 
1983  based  on  the  accelerated 
depreciation  which  had  been  deducted 
from  the  1982  income  taxes  payable  in 
1983.  The  amount  of  tax  savings 
received  under  this  program  was 
divided  by  the  total  value  of  exports  in 
1963  to  calculate  an  export  subsidy  of 
0.03  percent  ad  valorem. 

C.  Tax  Incentives  for  Exporters 

Articles  22.  23  and  24  of  the  "Act 
Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption"  provide  for 
the  deduction  from  taxable  income  of  a 
number  of  different  reserves  relating  to 
export  activities.  These  reserves  cover 
export  losses,  overseas  market 
development  and  price  fluctuation 
losses.  Under  Article  22,  a  corporation 
may  establish  a  reserve  amounting  to 
one  percent  of  the  foreign  exchange 
earnings,  or  50  percent  of  net  income  in 
the  applicable  period,  whichever  is 
smaller.  If  certain  export  losses  occur, 
they  are  offset  from  the  reserve  fund.  If 
there  are  no  offsets  for  export  losses,  the 
reserve  is  returned  to  the  income 
account  and  taxed,  after  a  one-year 
grace  period,  over  a  three-year  period. 

Under  Article  23  governing  overseas 
market  development,  a  corporation  may 
establish  a  reserve  fund  amounting  to 
one  percent  of  its  foreign  exchange 
earnings  in  the  export  business  for  the 
respective  business  year.  Expenses 
incurred  in  developing  overseas  markets 
are  offset  from  the  reserve  fund.  Like  the 
export  loss  reserve  fund,  if  there  are  no 
offsets  for  expenses,  the  reserve  is 
returned  to  the  income  account  and 
taxed,  after  a  one-year  grace  period, 
over  a  three-year  period. 


A  price  fluctuation  reserve  fund  may 
be  established  under  Article  24.  Under 
this  Article,  a  corporation  may  establish 
reserves  equivalent  to  five  percent  of  the 
book  value  of  the  products  and  works  in 
progress  which  will  be  exported  by  the 
close  of  the  business  year.  This  reserve 
may  be  used  to  offset  losses  incurred 
from  the  fluctuation  of  prices  for  export 
goods.  These  losses  may  be  offset  by 
returning  an  amount  equivalent  to  the 
losses  to  the  income  account.  If  not  so 
utilized,  the  reserve  is  returned  to  the 
income  account  the  following  business 
year. 

The  balance  in  all  three  reserve  funds 
is  not  subject  to  corporate  tax.  although 
all  moneys  in  the  reserve  funds  are 
eventually  reported  as  income  and 
subject  to  corporate  tax  either  when 
they  offset  export  losses  or  when  the 
one-year  grace  period  expires.  Pusan 
Steel  Pipe,  Korea  Steel  Pipe.  Hyundai 
Pipe,  Kukje,  Samsung,  and  Daewoo 
received  benefits  under  these  programs 
in  1983.  We  determine  that  these  export 
reserve  programs  confer  benefits  which 
constitute  export  subsidies  because  they 
provide  a  deferral  of  direct  taxes 
specifically  related  to  export 
performance. 

Because  these  export  reserve  funds 
constitute  a  deferral  of  tax  liabilities,  we 
treat  the  tax  savings  on  these  funds  as 
interest-free  loans  to  the  corporation. 
Accordingly,  we  have  quantified  the 
benefits  from  the  reserve  funds  by 
calculating  the  amount  of  tax  savings 
and  then  applying  a  rate  of  interest 
which  the  firm  would  have  had  to  pay 
for  a  short-term  loan.  Using  this 
methodology,  we  calculate  a  subsidy  of 
0.04  percent  ad  valorem. 

H.  Programs  Determined  Not  to  Confer 
Subsidies 

We  determine  that  benefits  which 
constitute  subsidies  are  not  being 
provided  to  manufacturers,  producers.     , 
or  exporters  in  Korea  of  OCTG.  under 
the  following  programs: 

A.  Medium-  and  Long-Term  Credit 

Petitioners  alleged  that  OCTG 
producers,  as  part  of  the  Korean  steel 
industry,  have  received  medium-  and 
long-term  financing  through  government 
direction  of  credit  and  programs 
designed  to  finance  major  or  key 
industries,  and  that  these  loans  are 
made  on  terms  which  are  inconsistent 
with  commercial  considerations. 

In  order  to  investigate  the  first 
allegation,  that  credit  is  directed  within 
the  Korean  economy,  we  have  examined 
whether  the  Korean  government 
mandates,  explicitly  or  implicitly,  that 
certain  industries  or  enterprises  receive 
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credit  at  the  expense  of  other  borrowers. 
If  there  are  explicit  or  implicit 
government  mandates  that  certain 
industries  or  firms  receive  funds,  then 
we  would  expect  to  find  this  reflected  in 
the  composition  of  the  loan  portfolios  of 
all  the  lending  institutions  combined. 
Absent  a  finding  that  these  key  or  major 
industries  receive  a  disproportionate 
share  of  the  medium-  and  long-term 
loans  available  in  Korea,  we  cannot 
conclude  that  the  Korean  government  is 
directing  credit 

Medium-  and  long-term  financing  is 
provided  through  three  types  of  financial 
organizations  in  Korea: 

(1)  Commercial  banks: 

(2)  Specialized  banks;  and 

(3)  Development  institutions  (Korea 
Development  Bank  and  the  Export- 
Import  Bank  of  Korea]. 

In  addition,  there  are  two  government 
funds  through  which  long-term  financing 
is  provided: 

(1)  The  National  Investment  Fund;  and 

(2)  The  Fund  for  Expanding  Export 
Facilities. 

We  have  examined  the  three  types  of 
financial  organizations  and  the  two 
government  funds  that  are  the  sources  of 
medium-  and  long-term  borrowing  in 
Korea. 

Viewing  these  institutions  and  funds 
in  the  aggregate,  we  determine  that 
there  is  no  government  direction  of 
medium-  and  long-term  credit  to  the 
OCTG  producers  or  to  the  broader  steel 
sector.  We  have  found  that  the  lending 
institutions  in  Korea,  when  viewed  as  a 
whole,  provide  medium-  and  long-term 
loans  to  all  sectors  and  all  major 
industry  groups,  indeed  to  virtually  all 
industries.  Notwithstanding  that  certain 
of  the  sources  have  been  created  to 
provide  credit  to  designated  groups  of 
recipients,  these  groups  do  not  receive  a 
disproportionate  share  of  the  total 
medium-  and  long-term  credit  available 
from  all  sources  combined.  Moreover, 
we  determine  that  the  OCTG  producers 
and  the  broader  steel  industry  do  not 
receive  a  disproportionate  share  of 
funds  from  all  these  sources.  Indeed, 
over  the  last  15  years,  the  steel  industry 
has  accounted  for  approximately  6  to  13 
percent  of  GNP.  During  the  same  period 
the  basic  metals  sector,  which  includes 
steel,  has  received  5  to  8  percent  of 
medium-  and  long-term  loans. 

Although  we  have  found  that  credit  is 
not  directed  by  the  Korean  government 
to  OCTG  producers  or  to  the  broader 
steel  industry,  we  must  still  examine 
whether  particular  medium-  and  long- 
term  loans  from  any  of  the  individual 
institutions  or  funds  confer  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  countervailing  duty  law. 


In  order  to  determine  that  medium- 
and  long-term  loans  are  providing 
benefits  which  constitute  domestic 
subsidies,  we  must  find  that  the  program 
is  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries,  and  that  the  loans  are 
provided  on  terms  inconsistent  with 
commercial  considerations.  If  either  of 
these  conditions  is  not  met,  then  we 
cannot  find  that  a  domestic  subsidy 
exists. 

In  making  the  determination  on 
whether  a  program  is  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries,  we  have 
consistently  examined  whether  there  is 
a  de  facto,  as  well  as  a  de  jure, 
limitation.  In  making  the  determination 
of  whether  a  loan  is  inconsistent  with 
commercial  considerations,  we  examine 
whether  the  potentially  contervailable 
loan  offers  more  favorable  terms  than 
the  firm  would  otherwise  receive. 

Based  on  our  verification  and 
information  provided  by  the  petitioners, 
the  responses  and  the  briefs  submitted 
by  parties  to  the  proceeding,  we  have 
found  the  following  with  respect  to  each 
of  the  three  types  of  financial 
organizations  and  the  government  funds: 

1.  Commercial  Banks 

Commercial  banks,  which  until  the 
early  1980's  were  either  government- 
owned  or  government-controlled, 
consist  of  seven  nationwide  or  "city" 
banks,  10  regional  or  "local"  banks,  and 
the  branches  of  48  foreign  banks.  The 
domestic  commercial  banks  are 
authorized  by  the  General  Banking  Act 
(G.B.A.)  and  provide  the  normal 
financial  services  that  are  usually 
offered  by  banks  in  all  countries.  There 
is  no  explicit  listing  in  the  G.B.A.  that 
designates  certain  industries  or  sectors 
for  receipt  of  commercial  bank  credit. 

Bank  of  Korea  statistics  show  the 
distribution  of  loans  from  the  deposit 
money  banks  (DMB's).  DMB's  include 
both  commercial  and  specialized  banks. 
(Specialized  banks  are  discussed  in  the 
following  section.)  Examination  of  the 
Bank  of  Korea  statistics  demonstrates 
that  during  both  the  1970*8  and  1980*8  all 
sectors  of  the  economy  received  loans 
through  the  DMB*8  and  that  steel  did  not 
receive  a  disproportionate  share. 

During  verification,  we  obtained  loan 
statistics  directly  from  Hanil  and  Cho- 
Heung,  two  of  the  five  largest 
commercial  banks  in  Korea.  The  loan 
statistics  are  broken  down  by  sector, 
major  industry  group  and  industry.  The 
sectors  are: 

•  Agriculture  and  forestry: 

•  Mining; 

•  Manufacturing; 

•  Electricity,  gas  and  water 


•  Construction; 

•  Wholesalers; 


•  Transportation  and  warehousing; 
and 

•  Others  (including  social  services). 
Each  of  these  sectors  is  then  broken 

down  by  major  industry  group  and  by 
industry  within  each  group.  Steel 
production  is  included  in  the  primary 
metals  group  within  the  manufacturing 
sector.  This  group  includes,  in  addition 
to  steel,  categories  for  aluminum  and 
others. 

Our  review  of  the  loan  statistics  of 
these  two  banks  for  various  years  in  the 
1970*8  and  1980*8  shows  that  all  sectors 
and  major  industry  groups,  indeed, 
virtually  all  industries,  received  loans. 

Furthermore,  the  statistics  show  that 
the  steel  industry  did  not  receive  a 
disproportionate  share  of  the  loans. 

2.  Specialized  Banks 

There  are  seven  specialized  banks  in 
Korea:  Korea  Exchange  Bank.  Medium 
Industry  Bank,  Citizens  National  Bank. 
Korea  Housing  Bank.  National 
Agricultural  Cooperatives  Federation, 
National  Federation  of  Fisheries 
Cooperatives  and  Members 
Cooperatives,  and  the  National 
Livestock  Cooperativ"  Federation.  Each 
of  these  banks  is  set  up  by  its  own  Act 
and.  by  their  titles,  these  banks  are 
explicitly  chartered  to  service  certain 
broad  sectors  of  the  Korean  economy. 

Like  commercial  banks,  specialized 
banks  are  deposit  money  banks  and. 
therefore,  are  included  in  Bank  of  Korea 
statistics  on  DMB  loan  distribution.  As 
stated  previously,  the  Bank  of  Korea 
statistics  show  that  all  sectors  and 
industries  have  received  loans  through 
the  DMB's  and  that  steel  has  not 
received  a  disproportionate  share  of 
DMB  loans.  In  addition,  it  is  clear  that 
the  specialized  banks  have  been  set  up 
to  serve  sectors  of  the  economy  besides 
steel.  None  has  been  set  up  specifically 
for  the  steel  industry  or  even  for  the 
manufacturing  sector  or  heavy  industry 
sector.  We  verified  that  the  steel 
companies  producing  the  products  under 
investigation  have  only  a  few 
outstanding  long-term  loans  from 
specialized  banks  and  that  these  loans 
do  not  represent  a  disproportionate 
share  of  the  long-term  loans  funds  from 
specialized  banks. 

3.  Development  Institutions 

a.  Korea  Development  Bank  (KDB). 
The  KDB  was  established  in  1954  to  aid 
in  the  reconstruction  of  the  country 
following  the  Korean  War.  Once 
reconstruction  was  completed,  the  bank 
shifted  its  resources  to  support  the 
development  of  industries  deemed 
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important  for  long-term  economic 
growth.  The  industries  named  in  the 
KOB  Enforcement  Decree  include 
electric  power,  coal  mining, 
shipbuilding,  iron  and  steel 
manufacturing,  semiconductors  and 
overseas  marine  and/or  air  transport.  In 
addition  to  these  industries,  KDB  also 
provides  loans  for  agriculture,  oil  and 
gas,  food  and  beverage,  textiles,  paper 
and  paper  products,  chemicals,  rubber 
and  piastit  products,  non-metallic 
mineral  products,  fabricated  metal 
products,  machinery  and  equipment, 
construction,  wholesale  and  retail  trade, 
communications  and  financial  services. 
Thus,  while  there  is  an  explicit 
designation  that  the  KDB  will  service 
certain  industries,  it  also  has  provided 
loans  to  borrowers  in  numerous 
industries  that  were  not  designated. 

During  the  1970's  and  1980's,  the  KDB 
accounted  for  approximately  45  percent 
of  the  medium-  and  long-term  loans 
available.  Prior  to  the  June  1982 
equalization  of  interest  rates,  these 
designated  industries  were  charged  a 
lower  interest  rate  than  KDB  borrowers 
in  other  industries.  The  interest  rates 
charged  by  KDB  are  set  by  the  Ministry 
of  Finance. 

b.  Export-Import  Bank  of  Korea. 
Promulgated  by  Law  No.  2122  in  July 
1969,  the  purpose  of  the  Export-Import 
Bank  of  Korea  (Eximbank)  is  "to 
promote  the  sound  development  of  the 
national  economy  and  economic 
cooperation  with  foreign  countries  by 
extending  the  financial  aid  required  for 
export  and  import  transactions, 
overseas  investment  and  the 
development  of  natural  resources 
abroad."  The  Enforcement  Decree  for 
the  Act  specifies  the  "major"  raw 
materials  that  Eximbank  should 
develop: 

•  Coal,  iron  ore.  cooper,  petroleum, 
and  other  mined  materials: 

•  Timber  and  other  forest  materials: 

•  Grains,  cotton,  sugar,  rubber  and 
other  agricultural  materials:  and 

•  Other  raw  materials  deemed 
necessary  to  secure  stabilized  long-term 
supply  for  the  economy;  however,  this 
should  be  decided  through  a  state 
meeting  and  announced  through  the 
Ministry  of  Finance. 

Thus,  if  there  is  any  explicit 
designation  of  recipients  of  loans  from 
the  Eximbank.  the  designated  group  is 
raw  material  users. 

During  verification,  we  examined  all 
export  and  overseas  investment  loans 
awarded  from  1976  through  1982.  During 
those  seven  years,  otily  five  loans  were 
awarded  to  the  steel  industry;  one  in 
1979.  two  in  1980  and  two  in  1982.  None 
of  these  five  loans  were  for  the  financing 
of  exports  of  the  products  under 


investigation.  Also,  during  each  of  these 
years  there  were  other  projects  financed 
in  other  industries.  For  example,  in  1979, 
the  other  overseas  investment  loans 
went  to  a  textile  plant  project,  a 
manufacturing  plant  project,  fishery 
development,  a  cement  plant  project, 
and  vessel  chartering.  Thus,  the  Korea 
Eximbank  finances  projects  in  a  wide 
number  of  industries.  Moreover,  the 
steel  industry  has  not  received  a 
disproportionate  share  of  Eximbank 
loan  monies. 

4.  The  National  Investment  Fund 

On  December  14. 1973.  the 
government  of  Korea  established  the 
National  Investment  Fund  (NIF)  through 
Law  No.  2635,  The  stated  "purpose  of 
this  Act  is  to  prescribe  necessary 
matters  for  the  establishment  and 
effective  management  of  the  National 
Investment  Fund  on  the  bases  of 
extensive  nationwide  savings  efforts 
and  participation,  to  secure  and  supply 
the  investment  and  loan  funds  needed  to 
promote  the  construction  of  major 
industries,  including  the  heavy  and 
chemical  industries,  as  well  as  to  help 
"increase  exports." 

In  the  preliminary  determination,  we 
determined  that  NIF  loans  were 
countervailable  export  subsidies 
because  one  of  the  express  purposes 
stated  in  the  Act  was  to  help  increase 
exports  and  because  they  were  provided 
at  preferential  rates. 

During  verification,  we  found  that 
there  are  two  types  of  NIF  loans,  one  to 
finance  development  and  one  to  finance 
exports  on  a  deferred  payment  basis. 
The  NIF  loans  to  finance  exports  on  a 
deferred  payment  basis  are  managed  by 
Eximbank.  We  verified  that  exports  of 
the  products  under  investigation  are  not 
eligible  to  receive  NIF  loans  for  exports 
on  a  deferred  payment  basis  and  that 
none  of  the  companies  producing  OCTG 
has  financed  exports  of  OCTG  through 
this  program. 

With  respect  to  the  other  pool  of  NIF 
monies,  our  examination  of  loan  files,  as 
well  as  application  and  approval 
documents  at  the  companies,  did  not 
reveal  any  export-related  conditions  on 
these  NIF  loans.  Thus,  we  now  conclude 
the  NIF  loans  are  not  export  subsidies. 

Despite  the  fact  that  NIF  loans  would 
not  be  considered  export  subsidies,  the 
law  establishing  the  fund  and  the 
enforcement  decree  explicitly  designate 
certain  industries  for  receipt  of  these 
loans.  In  addition  to  "major  industries, 
including  the  heavy  and  chemical 
industries,"  the  enforcement  decree 
names  steel,  nonferrous  metals, 
shipbuilding,  machinery,  chemicals, 
electronics,  food  production,  power, 
mining,  cement,  rural  manufactured 


goods,  projects  to  increase  rural  income, 
and  fishing  and  fisheries  projects.  NIF. 
loans  accounted  for  25  to  30  percent  of 
the  medium  and  long-term  loans  issued 
in  the  1970'8  and  1980'8. 

5.  Fund  for  Expanding  Export  Facilities 

During  verification  at  the  companies 
we  found  several  outstanding  long-term 
loans  received  through  the  "Fund  for 
Expanding  Export  Facilities."  This  fund 
was  established  in  1973  and  abolished 
in  1982.  Eligibility  for  these  loans  was 
limited  to  manufacturers  building 
facilities  for  producing  export  goods  or 
raw  materials  and  purchasers  of  ocean- 
going vessels  used  for  the  fish  export 
industry.  Thus,  this  Act  designates 
exporters  as  recipients. 

Based  on  the  findings  reported  above, 
we  determine  that  because  commercial 
banks  and  specialized  banks  provide 
medium — and  long-term  loans  to  all 
sectors  and  industries  in  the  economy, 
and  because  the  steel  industry  did  not 
receive  a  disproportionate  share,  loans 
from  these  sources  are  not  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries  and 
therefore  do  not  provide  benefits  which 
constitute  subsidies.  Furthermore,  based 
on  our  review  of  the  Eximbank  Act  and 
the  Enforcement  Decree,  and  the 
distribution  of  the  loans  we  find  that 
there  is  no  de  jure  or  de  facto  limitation 
to  an  enterprise  or  industry  or  group  of 
enterprises  or  industries.  Accordingly, 
we  determine  that  Eximbank  loans  do 
not  provide  benefits  which  constitute 
subsidies. 

We  also  determine  that  loans 
provided  to  the  OCTG  producers 
through  the  KDB  and  the  NIF  do  not 
provide  benefits  which  constitute 
subsidies,  because  the  interest  rates 
paid  on  these  loans  have  been  equal  to 
the  interest  rate  for  all  medium — and 
long-term  loans  in  Korea  since  June 
1982.  Thus,  these  loans  are  not  on  terms 
inconsistent  with  commercial 
considerations. 

To  determine  whether  a  loan  is 
inconsistent  with  commercial 
considerations,  we  rely  on  the 
methodology  in  the  Subsidies  Appendix 
for  long-term  loans  to  companies 
considered  creditworthy.  As  stated  in 
the  Appendix,  the  benechmark  for  long- 
term  loans  in  company-specific,  unless 
the  company  lacks  adequate 
comparable  commercial  experience.  If  . 
the  company  lacks  comparable 
commercial  experience,  we  use  a 
national  average  long-term  loan  interest 
rate. 

After  finding  an  appropriate 
benchmark  loan,  the  next  step  in 
determining  if  a  loan  was  given  on  terms 
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inconsistent  with  commercial 
considerations  is  to  calculate  the 
payment  differential  between  the 
benchmark  loan  and  the  loans  at  issue. 
Consistent  with  our  methodology,  when 
the  long-term  loans  are  at  variable 
interest  rates,  we  calculate  the  benefit 
based  on  the  differential  between  the 
interest  rate  for  the  loan  at  issue  and  the 
interest  rate  on  the  benchmark  loans  in 
the  year  for  which  we  are  measuring 
subsidization.  As  stated  above,  the  rates 
on  all  medium — and  long-term  loans 
were  equalized  in  1982.  Hence,  for  the 
year  in  which  we  are  measuring 
subsidization,  there  is  no  interest 
differential  between  the  loans  at  issue 
and  the  benchmark  loans. 

We  note  that  using  as  the  benchmark 
the  1983  interest  rate  on  a  variable  rate 
long-term  commercial  loan  is  not  a 
departure  from  prior  practice.  In  our 
preliminary  determination,  we  used  a 
short-term  interest  rate  as  the 
benchmark  for  NIF  loans.  However,  we 
stated  that  because  we  needed 
additional  information  in  order  to 
determine  whether  loans  from 
conunercial  and  specialized  banks  were 
subsidies,  we  could  not  use  those 
variable  rate  long-term  loans  in 
establishing  our  benchmark.  Thus, 
because  we  had  no  comparable 
conunercial  long-term  loan  experience 
Mnth  which  to  compare  NIF  loans,  we 
use,  as  best  information  available,  a 
short-term  rate  for  purposes  of 
measuring  the  benefit  conferred  by  these 
loans. 

Finally,  we  determined  that  loans 
received  by  the  OCTG  producers  under 
the  Fund  for  Expanding  Export  Facilities 
do  not  confer  benefits  that  constitute 
export  subsidies.  Assuming,  as  we  do. 
that  eligibility  for  these  loans  is 
contingent  upon  export  performance,  to 
quantify  any  benefit  arising  from  these 
long-term  export-related  loans,  we  must 
compare  the  terms  of  these  loans  to  the 
cost  of  comparable  commercial 
domestic  long-term  loans. 

We  know  that  all  loans  from  the  Fund 
for  Export  Facilities  that  were  still 
outstanding  during  the  period  for  which 
we  are  measuring  subsidization  were 
charged  10  percent  interest  after  the 
June  1982  equalization  of  interest  rates. 
Thus,  since  June  1982  the  cost  to  the 
borrower  on  these  loans  is  the  same  as 
the  cost  of  comparable  domestic  long- 
term  loans.  As  a  result,  we  find  that  no 
benefit  is  conferred  by  these  long-term 
export-related  loans. 

B.  Import  Duty  Deferrals 

Article  36  of  the  Customs  Act  of  Korea 
permits  the  Ministry  of  Finance  to^ 
designate  an  industry  as  eligible  to  pay 
customs  duties  on  an  installment  basis. 


rather  than  upon  entry.  In  our 
preliminary  determination,  we 
determined  this  program  to  confer  a 
subsidy  because  the  government  of 
Korea  did  not  provide  us  with  any 
information  demonstrating  that  during 
the  period  for  which  we  are  measuring 
subsidization  this  program  was  not 
limited  to  a  specific  enterprises  or 
industry  or  group  of  enterprise  or 
industries.  A  program  may  be  available, 
in  principle,  to  a  wide  group  of 
industries,  but  when  there  appears  to  be 
some  discretion  on  the  part  of  the 
government  in  the  granting  of  benefits 
under  the  program,  we  must  determine 
that  discretion  effectively  hmits  the 
program  to  specific  enterprises  or 
industries. 

During  the  verification,  we  found  that 
twenty-four  industries  were  eligible  to 
receive  duty  deferrals  including 
industries  as  disparate  as  mining, 
cement,  fertilizers,  chemicals,  machine 
tools,  steel  works,  and  plywood.  Once 
an  industry  is  considered  eligible,  each 
company  within  the  industry  may 
request  deferral  status  by  submitting  an 
application  to  the  Tariff  Administration 
O^ice  of  the  Office  of  Customs 
Administration.  We  examined  this 
program  to  determine  if  only  certain 
companies  within  each  of  the  twenty- 
four  industries  had  their  application  for 
duty  deferral  status  approved.  We  found 
that  in  practice  there  appears  to  be  no 
limitation  to  the  companies  within  the 
twenty-four  industries  which  receive 
duty  referrals,  and  that  any  company 
which  applies  is  granted  that  status. 
Therefore,  we  determine  that  this 
program  is  not  limited  to  a  speci^c 
enterprise  or  industry  or  group  of 
enterprises  or  industries,  and,  therefore, 
does  not  constitute  a  subsidy. 

C.  Investment  Tax  Credit 

Petitioners  alleged  that  producers  and 
exporters  of  OCTG  may  receive 
preferential  tax  benefits  under  Article  72 
of  the  "Act  of  Concerning  the  Regulation 
of  Tax  Reduction  and  Exemption." 
which  provides  for  a  temporary 
investment  tax  credit  when  the 
government  deems  it  necessary  for 
adjustment  of  economic  activities. 
During  the  period  from  January  1. 1982, 
through  December  31. 1982.  Article  57-2 
was  the  enforcement  decree  for  Article 
72.  Article  57-2  specifies  that  the 
investment  tax  credit  was  available  for 
the  acquisition  of  fixed  assets  used 
directly  for  the  manufacturing  or  mining 
business.  Consistent  with  past  practice, 
programs  available  to  all  industries  in 
the  manufacturing  and  mining  sectors 
are  not  limited  to  "a  specific  enterprise 
or  industry,  or  group  of  enterprises  or 
industries,"  and  thus  do  not  provide 


domestic  subsidies.  Since  the  tax  credit 
is  not  contingent  on  export  performance, 
it  does  not  provide  an  export  subsidy. 
Thus,  we  determine  that  this  program 
does  not  constitute  a  subsidy. 

D.  Subsidized  Steel  Inputs 

Petitioners  alleged  that  Dongjin  may 
benefit  from  subsidies  received  by  its 
parent  company.  Until  1984,  Dongjin 
was  a  wholly-owned  subsidiary  of 
Pohang  Iron  &  Steel  Company  (POSCO). 
a  manufacturer  of  hot-rolled  coil, 
blooms,  and  billets.  Petitioner.s  alleged 
that  subsidies  received  by  POSCO  on 
those  products  may  be  passed  on  to 
Dongjin. 

Dongjin' s  raw  material  for  OCTG  is  J- 
55  grade  of  hot-rolled  steel  coil.  During 
1983,  Dongjin  purchased  this  product 
from  POSCO  and  from  an  unrelated 
foreign  supplier  whom  we  have  never 
found  to  be  subsidized.  We  verified  that 
the  price  paid  by  Dongjin  to  POSCO 
was  comparable  to  the  price  Dongjin 
paid  to  its  foreign  supplier  for  hot-rolled 
coil.  Furthermore,  no  rebates  or 
discounts  are  received  froni  POSCO  on 
these  purchases.  Consequently,  we 
determine  that  Dongjin  receives  no 
competitive  benefit  through  its 
purchases  of  inputs  from  POSCO. 

Section  613  of  the  Trade  and  Tariff 
Act  of  1984.  signed  by  the  President  on 
October  30,  ccxlifies  the  standards  for 
determining  upstream  subsidies.  This 
section  generally  codifies  Department 
practice.  Our  investigation  was 
consistent  with  both  Department 
practice  and  the  newly  codified 
standards. 

E.  Equity  Infusions  into  Dongjin 

In  their  July  18  submission,  petitioners 
alleged  that  POSCO,  the  parent 
company  of  Dongjin,  received 
government  equity  infusions  on  terms 
inconsistent  with  commercial 
considerations  and  that  this  equity 
subsidy  may  have  been  passed  through 
POSCO  to  Dongjin.  Dongjin  was 
established  on  October  27, 1982,  by 
POSCO.  At  the  time  of  Dongjin's 
formation,  POSCO  invested  funds  in 
order  to  provide  cash  for  the  purchase  of 
the  assets  of  Illsin  Steel  Company  and 
working  capital  for  Dongjin's  future 
operations.  POSCO  also  guaranteed  the 
notes  of  Dongjin  used  for  the  purchase 
of  Illsin's  assets. 

Illsin  Steel  Company  was  a  bankrupt 
company,  owned  and  operated  by  it  two 
major  creditors,  Korea  Exchange  Bank 
(KEB)  and  Commercial  Bank  of  Korea 
(CBK).  In  accordance  with  Korean  law, 
at  the  time  of  bankruptcy  the  courts 
foreclosed  upon  Illsin's  assets  and 
offered  the  assets  for  sale  at  public 
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auction.  Because  there  were  no  other 
bidders  for  the  assets  at  the  appraised 
value  or  alx>ve.  the  banks,  which  were 
the  highest  bidders,  purchased  the 
assets  at  auction.  These  assets  were 
then  sold  to  Dong}in  for  cash  and  notes. 
According  to  the  banks:  (1)  The  price 
offered  by  Dongjin  was  the  highest  price 
which  they  could  obtain.  (2]  the  banks' 
operations  of  lUsin  were  resulting  in  a 
cash  drain  on  them,  and  (3)  it  was  in  the 
bank's  interest  to  sell  the  assets  as  a 
package,  so  as  not  to  significantly 
decrease  the  value  of  the  total  package. 
Because  there  were  no  bidders,  at 
auction,  which  would  have  paid  the 
appraised  value  of  the  assets,  and 
because  it  was  in  the  banks'  interest  to 
minimize  their  losses,  the  sale  of  lUsin 
by  the  banks  can  be  characterized  as  a 
distress  sale. 

Although  the  banks  were  eager  to  sell, 
the  purchase  of  Illsin's  assets  by 
Oongjin  presented  certain  advantages  to 
POSCO.  Illsin  had  been  a  major  supplier 
to  POSCO.  POSCO  had  knowledge  and 
management  expertise  to  operate  Illsin 
and  under  the  circumstances  might 
negotiate  terms  which  could  make  the 
venture  economically  attractive.  The 
terms  negotiated  required  a  minimal 
amoimt  of  cash  and  notes,  some  of 
which  were  at  zero  interest  rate. 

To  determine  whether  POSCO's 
equity  infusion  into  Dong]in  was  on 
terms  inconsistent  with  commercial 
considerations,  we  analyzed  the  terms 
compared  to  ordinary  commercial 
considerations.  The  Department  did  not 
find  this  transaction  inconsistent  with 
commercial  considerations  for  the 
following  reasons. 

First,  POSCO  did  not  receive 
government  funds  during  1982  and, 
therefore,  POSCO's  investment  in 
Dong]in  could  not  have  been  a  pass 
through  from  the  government.  Second, 
we  found  no  evidence  that  the 
government  directed  the  banks  to  sell 
the  assets  to  Dong}in  on  favorable 
terms.  Third,  the  cash  investment  into  a 
newly  created  subsidiary  by  a  parent 
company,  and  the  guaranteeing  of 
subsidiary's  notes,  when  the  subsidiary 
is  still  a  "shell"  organization,  are  normal 
business  practices.  Fourth,  because  of 
the  commercial  advantages  to  both  the 
seller  and  the  purchaser  in  this 
transaction,  and  the  apparent  lack  of 
interest  by  any  other  party  to  purchase 
Illsin's  assets,  we  determine  that  the 
transaction  was  not  on  terms 
inconsistent  with  commercial 
considerations.  Moreover,  we  do  not 
consider  POSCO's  guarantee  of 
Dongjin's  notes  payable  to  be  a  subsidy, 
because  no  evidence  has  been 
submitted  that  a  parent  company's 
guarantee  of  a  wholly-owned 


subsidiary's  loan  is  inconsistent  with 
commercial  considerations. 

III.  Prograins  Determined  Not  To  Be 
Used 

We  have  determined  that  OCTG 
manufacturers,  producers,  or  exporters 
in  Korea  do  not  use  the  following 
programs  that  were  identified  in  the 
notice  of  "Initiation  of  Countervailing 
Duty  Investigation  o(  OCTG  from 
Korea' : 

A.  Preferential  Port  Charges 

Petitoners  alleged  that  "designated 
companies"  under  the  Iron  and  Steel 
Industry  Rehabilitation  Order  are 
eligible  on  a  case-by-case-basis  to 
receive  discounts  on  port  rates.  We 
verified  that  the  rates  charged  to,  and 
paid  by,  OCTG  producers  and  exporters 
for  use  of  ports  are  the  same  as  those 
charged  to  all  other  users. 

B.  Tariff  Reductions  on  Imported  Plant 
and  Equipment 

Petitioners  alleged  that  the 
government  of  Korea  allows  reductions 
of  import  duties  for  certain  industries  on 
certain  items  designated  by  the  Ministry 
of  Finance.  We  verified  that  none  of  the 
OCTG  producers  or  exporters  received 
tariff  reductions  on  imported  plant  and 
equipment. 

C.  Free  Export  Zone  Program 

Petitioners  alleged  that  producers  and 
exporters  of  OCTG  receive  tax  benefits 
based  upon  location  in  a  free  export 
zone.  We  verified  that  none  of  the 
producers  or  exporters  of  OCTG  is 
located  in  a  Free  Export  Zone. 

D.  Foreign  Capital  Inducement  Law 

Petitioners  alleged  that  OCTG 
producers  and  exporters  may  be 
receiving  financial  and  tax  benefits 
under  the  Foreign  Capital  Inducement 
Law.  The  producers  and  exporters  of 
OCTG  are  not  eligible  for  any  benefits 
under  this  program  because  they  have 
no  foreign  ownership. 

E.  Export  Credit  Insurance 

Petitioners  alleged  that  the 
government  of  Korea  provides  annual 
contributions  to  an  export  insurance 
program.  We  verified  that  export  credit 
insurance  was  not  used  to  insure 
exports  of  OCTG  to  the  United  States. 

F.  Port  Facilities 

Petitioners  alleged  that  the 
government  of  Korea  is  constructing  a 
port  at  Kwangyang  Bay  to  facilitate  the 
importation  of  coal  and  iron  ore.  It  is 
further  alleged  that  POSCO.  and 
therefore  its  subsidiary.  Dongjin,  will 
benefit  from  this  port.  The  port  is 


scheduled  for  completion  in  1967  and 
will  not  be  used  by  any  producer  that 
exported  OCTG  to  the  United  States 
during  the  period  for  which  we  are 
measuring  subsidization. 

G.  Training  Aid 

Petitioners  alleged  that  the  steel 
industry  has  received  training  aid  from   • 
the  government  of  Korea.  We  verified 
that  the  steel  companies  producing  the 
products  under  investigation  have  not 
received  training  grants  or  other  training 
funds  from  the  govenunent  of  Korea. 

H.  Financial  and  Technical  Assistance 
for  Raw  Material  Purchases 

Under  the  Iron  and  Steel  Promotion 
Act  financial  and  technical  assistance  to 
purchase  raw  materials  is  authorized. 
However,  we  found  no  evidence  that 
steel  companies  producing  the  products 
under  investigation  receive  assistance 
from  the  government  in  purchasing  raw 
materials. 

/.  Preferential  Utility  Rates 

Petitioners  alleged  that  "designated 
companies"  under  the  Iron  and  Steel 
Industry  Rehabilitation  Order  are 
eligible  on  a  case-by-case  basis  to 
receive  discounts  from  regular  utility 
charges.  Under  Article  7  of  the  Iron  and 
Steel  Industry  Promotion  Act  reductions 
on  utility  charges  are  authorized.  The 
steel  industry  made  a  request  to  the 
Korean  Electric  Company  seeking 
reduced  rates  but  the  Electric  Company 
turned  down  the  request  and  the 
reductions  were  never  granted.  We  also 
found  no  evidence  that  the  steel 
companies  producing  the  products  under 
investigation  received  reductions  or 
other  assistance  on  any  other  utility 
rates. 

Programs  Not  In  Existence 

We  determine  that  the  following 
programs  are  not  in  existence  or  have 
been  abolished: 

A  Preferential  Exchange  Rates  for 
Export  Loans 

Petitioners  alleged  that  producers  and 
exporters  of  OCTG  receive  preferential 
exchange  rates  for  export  loans  based 
on  letters  of  credit.  Petitioners  alleged 
that  the  exchange  rate  used  for  loans 
based  on  letters  of  credit  was  10  percent 
more  favorable  to  Korean  exporters 
than  the  actual  exchange  rate.  There  is 
no  preferential  exchange  rate  used  to 
convert  export  financing.  For  export 
loans  granted  under  the  Export 
Financing  Regulations,  a  Won/U.S. 
dollar  conversion  factor  which  is  lower 
than  the  official  exchange  rate  is  utilized 
when  a  loan  is  received  asainst  a  letter 
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of  credit.  Therefore,  we  determine  that 
there  is  no  program  of  preferential 
exchange  rates  for  export  loans  that 
provides  countervailable  benefits  to 
OCTG  producers  and  exporters. 

B.  Export  Financing  under  the  Foreign 
Trade  Transaction  Act 

Petitioners  alleged  that  the 
government  of  Korea  provides  the  steel 
industry  with  preferential  short-term 
export  financing  under  the  Foreign 
Trade  Transaction  Act.  The  foreign 
Trade  Transactions  Act  has  been 
repealed  and  was  not  in  effect  during 
the  period  for  which  we  are  measuring 
subsidization. 

C.  Steel  Industry  Development  Scheme 

Petitioners  alleged  that  the  Korean 
Ministry  of  Trade  and  Industry  is 
sponsoring  a  steel  industry  development 
scheme  in  which  the  government  will 
spend  210  billion  won  on  POSCO's 
(Dongfin's  parent  company)  plant 
expansion  project.  At  verification  we 
established  that  the  Ministry  of  Trade 
and  Industry  is  not  sponsoring  such  a 
scheme. 

D.  Wage  Controls 

Petitioners  alleged  that  the 
government  of  Korea  controls  wages  for 
government-run  firms  such  as  POSCO, 
resulting  in  lower  production  costs  for 
this  segment  of  Korean  industry.  It  is 
further  alleged  that  Dongjin  may  benefit 
from  government  wage  controls  by 
virtue  of  its  status  as  a  wholly-owned 
subsidiary  of  POSCO.  The  rates  paid  by 
Dongjin  to  its  workers  are  comparable 
to  the  rates  paid  by  other  steel 
manufacturers.  We  also  found  no 
evidence  that  the  government  of  Korea 
has  a  wage  control  system  under  which 
Dongjin  must  operate. 

E.  Joint  Facilities  for  Industrial 
Complexes  Scheme 

Petitioners  alleged  in  their  August  20 
submission  that  the  government  of 
Korea  was  providing  funding  for  joint 
facilities  in  industrial  complexes,  and 
that  the  steel  industry  was  one  of  the 
industries  targeted  for  such  funding.  In 
1981  such  a  program  was  discussed 
between  the  Federation  of  Small  and 
Medium  Industry  Cooperatives  and  the 
government  of  Korea.  The  project  was  to 
be  located  near  Kimpo  Airport  in  Seoul. 
However,  in  January  1982  the  proposed 
project  was  cancelled  due  to  lack  of 
funding. 

F.  Equipment  Funds  for  Export  Strategy 
Industries  and  Funding  for 
Industrialization  of  New  Technology 

The  Ministry  of  Trade  and  Industry 
(MTI)  is  presently  studying  proposals 


concerning  these  two  projects  but  there 
has  been  no  final  decision  on  whether  to 
set  them  up.  The  Korea  Development 
Bank  has  received  a  loan  from  the  Asian 
Development  Bank  to  fund  one  of  the 
programs.  However,  we  verified  that  the 
ony  industries  eligible  to  receive  loans 
from  this  fund  are  companies  producing 
machines  and  machine  parts. 

C.  Assistance  for  Trading  Comnpanies 

In  their  August  20  submission 
petitioners  alleged  that  the  government 
of  Korea  provided  benefits  to  trading 
companies  by  allowing  them  to  increase 
their  foreign  exchange  holding  and  by 
allowing  them  to  increase  their  reserve 
funds  to  cover  export  losses  in  foreign 
markets.  With  regard  to  the  first 
allegation,  trading  companies  are 
authorized  to  maintain  foreign  currency 
accounts  of  over  $300,000  dollars. 
.  However,  we  found  no  evidence  that 
other  companies  are  limited  in  their 
foreign  exchange  holdings  or  any  other 
evidence  to  suggest  that  this  allowance 
for  foreign  exchange  holding  provides  a 
countervailable  benefit  to  trading 
companies.  Regarding  the  allegation  on 
export  reserves,  we  verified  at  the 
trading  companies  that  there  are  no 
special  provisions  allowing  them  to 
claim  additional  export  loss  reserves. 
Even  if  there  were  such  provisions,  we 
have  verified  all  the  outstanding  export 
reserves  held  by  the  trading  companies. 

Petitioners  Comments 

Comment  1:  Petitioners  argue  that  the 
commercial  bank  interest  rate,  which 
was  averaged  with  other  rates  to 
compute  the  benchmark,  is  not  a  free 
market  rate  and,  therefore  should  not 
have  been  used  in  determining  a 
benchmark.  In  support  of  their 
contention  they  cite  Department 
practice  as  refiected  in  prior 
proceedings  and  in  the  Subsidies 
Appendix  where  "commercial"  interest 
rates  were  used  as  benchmarks  or 
where  market-determined  prices  were 
sought. 

DOC  Position:  We  disagree. 
Petitioners  are  reading  our  prior 
determinations  and  the  Subsidies 
Appendix  too  narrowly.  For  example,  in 
seeking  a  "commercial"  benchmark 
interest  rate,  we  are  seeking  the 
alternative  financing  that  is  available  to 
the  firm  in  the  lending  marketplace  of 
that  country.  We  are  asking  if  the 
interest  rate  paid  on  the  allegedly 
preferential  loan  is  less  than  what  the 
average  firm  in  that  country  would 
otherwise  be  paying.  Similarly,  in 
looking  to  market  prices,  we  are  seeking 
the  prices  that  exist  in  that  country's 
marketplace. 


Typically,  the  marketplace  is  not  the 
perfectly  competitive  market  envisaged 
by  economists.  Instead,  it  is  the 
commercial  environment  facing  the  firm. 
The  commercial  environment  includes 
any  distortions  to  relative  prices  that 
arise  from  government  actions  'Such  as 
government  regulation  of  the  banking 
system,  tax  systems,  customs  duties  or 
minimum  wage  laws.  So  long  as  profit- 
maximizing  firms  compete  within  that 
system,  a  marketpalce  exists  and  our 
benchmarks  for  identifying  and  valuing 
subsidies  are  prices  in  that  marketplace. 
Comment  2:  Petitioners  argue  that  the 
benchmark  interest  rate  used  in  the 
Department's  preliminary  determination, 
a  weighted  average  of  the  interest  rates 
charged  by  all  sources  of  short-term 
commercial  financing  in  Korea,  does  not 
reflect  what  a  company  would  pay  a 
normal  commercial  lender  and  is  thus 
inconsistent  with  the  principles 
enunciated  by  the  Department  for 
quantifying  subsidies.  Petitioners  further 
argue  that  it  is  the  curb  market's 
unregulated  interest  rate  which  reflects 
the  real  cost  of  credit  in  Korea,  and  thus, 
pursuant  to  the  principles  enunciated  in 
the  Department's  Subsidies  Appendix, 
the  curb  market  interest  rate  should  be 
used  as  the  benchmark  interest  rate  in 
this  case. 

DOC  Position:  The  Department 
believes  that  the  correct  benchmark  for 
short-term  lending  normally  is  the  most 
comparable,  predominant  form  of  short- 
term  financing  in  the  country  under 
investigation.  However,  as  explained  in 
the  section  of  the  notice  on  "Short-Term 
Export  Financing  Under  the  Export 
Financing  Regulations",  the  Department 
has  found  an  incentive  for  banks  to  lend 
for  export  transactions  at  the  expense  of 
doprestic  financing.  Using  best 
"information  available,  the  Department 
has  measured  this  preference  for  export 
lending  by  comparing  the  cost  of  export 
loans  with  the  weighted-average  cost  of 
all  forms  of  short-term  domestic 
financing. 

In  the  case  of  long-term  loans,  the 
Department  has  followed  its  standard 
practice  of  comparing  the  terms  of  loans 
under  examination  with  the  terms  of 
comparable  commercial  long-term  loans 
(see  the  section  of  the  notice  on 
"Medium-  and  Long-Term  Credit").  In 
reaching  these  determinations,  we 
believe  we  have  been  faithful  to  the 
principles  enun-iated  in  our  Subsidies 
Appendix. 

Comments:  Petitioners  contend  that, 
assuming  arguendo,  the  weighted- 
average  benchmark  is  the  correct 
benchmark,  the  Department's  weighted- 
average  benchmark  understates  the 
proportional  size  of  the  curb  market  and 
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overstates  the  proportional  size  of  bank 
credit  as  •ourcea  of  domestic  credit. 

DOC  PoaiUoa:  As  explained  in  the 
section  of  the  notice  on  "Short-term 
Export  Financing  Under  the  Export 
Financing  Regulations."  we  are  using  a 
weighted-average  of  short-term 
domestic  financing  costs  in  order  to 
quantify  the  banking  system's 
preference  for  export  loans.  This 
weighted-average  credit  pool  comprises 
short-term  domestic  bank  credit, 
investment  and  finance  company  credit 
commercial  paper,  and  the  curb  market. 
Our  weights  are  based  on  the  most 
reliable  data  entered  in  the  record  of 
this  investigation,  including  the  Bank  of 
Korea's  Monthly  Statistical  Bulletin,  the 
Federation  of  Korean  Industries' 
biannual  surveys  of  corporate  financing, 
and  the  Korea  Chamber  of  Commerce's 
annual  survey  of  the  curb  market. 

Comment  4:  Petitioners  contend  that 
Korean  medium-and  long-term  financing 
is  a  countervailable  benefit  because  it  is 
made  available  only  to  specially- 
designated  priority  sectors,  to  specific 
sub^ups  within  those  sectors,  and.  in 
particular,  to  the  steel  industry. 

DOC  Position:  As  explained  in  the 
section  of  the  notice  on  "Medium-  and 
Long-term  Credit."  we  foimd  no 
evidence  that  the  Govemmnt  of  Korea 
directs  medium-  and  long-term  credit. 

Respondents'  Comments 

Comment  1:  Respondents  argue  that 
the  Department  was  incorrect  in  not 
using  the  interest  rate  for  short-term 
borrowings  from  commercial  banks  as 
the  most  appropriate  national  average 
commercial  method  of  short-term 
financing.  Bill  discounts,  overdrafts,  and 
general  term  loans  are  the  domestic 
equivalents  of  short-term  export 
financing,  and  are  the  alternative 
financing  to  export  loans.  Department 
precedent  has  always  been  to  select  the 
most  comparable  and  commonly  used 
alternative  source  of  financing  in  a  given 
country. 

DOC  Position:  We  agree  that  the 
correct  benchmark  for  short-term 
lending  normally  is  the  most 
comparable,  predominant  form  of  short- 
term  financing  in  the  country  under 
investigation.  However,  as  explained  in 
the  section  of  the  notice  on  "Short-Term 
Export  Financing  Under  the  Export 
Financing  Regulations",  the  Department 
has  found  an  incentive  for  banks  to  lend 
for  export  transactions  at  the  expense  of 
domestic  financing.  Using  best 
information  available,  the  Department 
has  measured  this  preference  for  export 
lending  by  comparing  the  cost  of  export 
loans  with  the  weighted-average  cost  of 
all  forms  of  short-term  domestic 
financing. 


Co/77me/?f  Z- Respondents  contend  that 
the  Department  was  incorrect  in 
determining  that  long-term  loans 
provided  by  the  National  Investment 
Fund  (NIF)  constitute  export  subsidies. 
NIP  loans  are  in  no  way  contingent  on 
export  performance.  Respondents 
further  contend  that  NIF  loans  are  also 
not  domestic  subsidies  because  they  are 
generally  available.  In  any  case,  given 
the  Department's  methodology  for 
evaluating  long-term  variable  rate  loans, 
no  new  NIF  loans  or  NIF  loans 
outstanding  have  been  at  preferential 
interest  rates  since  NIF  rates  were 
equalized  with  the  commercial  bill 
discount  rate  in  late  1981. 

DOC  Position:  We  agree  that  NIF 
loans  do  not  constitute  an  export 
subsidy.  We  have  also  found  that  they 
do  not  constitute  a  domestic  subsidy 
because  interest  rates  on  NIF  loans 
during  the  period  under  investigation 
were  not  on  terms  inconsistent  with 
commercial  considerations.  The  correct 
long-term  benchmark  rate,  however,  is 
not  that  which  exists  on  short-term 
commercial  bills;  rather,  it  is  the  rate  on 
comparable  commercial  long-term 
borrowing.  This  is  the  benchmark  we 
used  in  determining  that  NIF  loans  did 
not  constitute  subsidies. 

Comment  3:  Respondents  note  in  their 
comments  on  the  Government 
Verification  Report  that,  in  the  Ministry 
of  Trade  and  Industry's  requirements 
submission  for  NIF  loans,  a  number  of 
different  companies  from  industries 
other  than  steel  are  listed  and  that  not 
only  steel  companies  were  specifically 
listed. 

DOC  Position:  We  agree  that 
companies  from  other  industries  were 
listed  in  the  submissions. 

Comment  4:  Respondents  argue  in 
their  comments  on  the  Dong]in 
Verification  Report  that  the  sale  of 
assets  by  the  banks  to  POSCO  was 
incorrectly  characterized  as  a  loan. 
They  argue  that  the  transaction  between 
POSCO  and  the  banks  is  a  purchase 
contract  between  the  owners  of  the 
assets  (the  banks)  and  the  purchaser 
(POSCO). 

DOC  Position:  Our  determination  with 
respect  to  this  transaction  is  set  forth  in 
the  section  of  the  notice  on  "Equity 
Infusions  in  Dongjin." 

Comment  5:  Respondents  note  in  their 
comments  on  the  Dongjin  Verification 
Report,  that  the  charges  paid  for  opening 
letters  of  credit  are  unrelated  to  the 
short-term  loans  themselves. 

DOC  Position:  As  discussed  in  the 
section  of  the  notice  on  "Short-term 
Export  Financing  Under  the  Export 
Financing  Regulations,"  we  consider 
that  the  fee  structure,  which  specifies 
lower  charges  for  opening  those  letters 


of  credit  used  to  purchase  imports  of 
raw  materials  which  are  then  used  in 
export  production,  to  be  a  manifestation 
of  the  preference  built  into  the 
government's  rediscount  mechanism  on 
short-term  export  loans.  We  consider 
that  we  have  captured  any  benefit  from 
this  fee  structure  in  our  comparison  of 
the  weighted-average  interest  rate  on 
domestic  loans  with  the  10  percent 
interest  rate  on  export  loans. 

Comment  6:  Respondents  argue  in 
their  comments  on  the  Government 
Verification  Report  that  the  central  bank 
rediscount  mechanism  was  established 
to  ensure  that  financing  reached  the 
productive  sector  of  the  economy  by 
tying  the  financing  to  commodities  and 
transactions,  and  that  the  volume  of 
domestic  financing  under  this 
mechanism  far  exceeds  export  financing 
if  overdrafts  and  general  term  loans  are 
included.  They  also  argue  that  because 
domestic  commercial  bills  finance  100 
percent  of  the  bills  value,  while  export 
loans  are  eligible  for  only  80  percent,  the 
rediscount  mechanism  does  not  alter  the 
value  of  financing  reaching  the 
borrower. 

DOC  Position:  We  disagree.  In  1983, 
the  volume  of  short-term  domestic 
financing  eligible  for  rediscount  at  the 
Bank  of  Korea  was  less  than  the  volume 
of  short-term  export  financing  eligible 
for  rediscount  at  the  Bank  of  Korea.  We 
believe  this  is  a  manifestation  of  the 
preference  for  export  financing  over 
domestic  financing.  Although  a  large 
company's  domestic  transactions  are 
eligible  for  financing  equal  to  100 
percent  of  transaction  value,  the  bank 
which  provides  this  financing  may^ only 
rediscount  30  percent  of  that  100  percent 
at  the  Bank  of  Korea.  At  the  sam»^ime, 
although  all  firms'  export  transactions 
are  only  eligible  for  financing  equal  to  80 
percent  of  transactions  value,  the  bank 
which  provides  this  financing  can 
rediscount  70  percent  of  the  80  percent 
at  the  Bank  of  Korea.  Thus,  the  Bank  of 
Korea  supplies  credit  which  covers  only 
30  percent  of  the  value  of  a  domestic 
transaction  as  compared  to  56  percent  of 
the  value  of  an  export  transaction. 

This  preference  for  export  credit  is  a 
subsidy,  and  we  have  countervailed  it 
(see  the  section  of  this  notice  entitled. 
"Short-term  Export  Financing  Under  the 
Export  Financing  Regulations.") 

Comments  by  U.S.  Steel,  a  Party  to  the 
Proceeding 

Comment  1:  U.S.  Ste«l  argues  that  the 
weighted-average  benchmark  interest 
rate  used  by  the  Department  in  its 
preliminary  determination  greatly 
understated  the  subsidy  from 
government  provided/directed  loans 
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because  it  included  the  commercial 
bank  interest  rate,  which  is  a  heavily 
subsidized  rate,  available  only  to  a 
select  few  government-preferred 
industries.  U.S.  Steel  contends  that  the 
commercial  bank  rate  should  not  be 
included  in  the  weighted-average 
benchmark  because  it  is  not  a  market 
rate.  Thus,  its  use  contravenes  the 
Department's  standard  requirement  that 
the  benchmark  be  a  market  interest  rate. 
U.S.  Steel  further  contends  that  because 
Korean  commercial  banks  lend  (1)  at 
well  below  market  interest  rates,  (2) 
only  to  a  selected  few  government- 
preferred,  priority  sectors,  and  (3) 
without  considering  borrower 
creditworthiness,  commercial  banks 
cannot  be  considered  "normal 
commerical  lenders."  This  too 
contravenes  standards  Department 
policy  which  states  that  loan 
benchmarks  represent  what  a  company 
would  pay  a  normal  commercial  lender. 

DOC  Position:  See  our  responses  to 
petitioners'  Comment  1  and  Comment  2. 
Comment  2:  U.S.  Steel  contends  that, 
even  if  it  were  proper  to  include  the 
commercial  bank  interest  rate  in  the 
Department's  weighted-average 
benchmark,  the  benchmark  still 
understated  the  subsidy  from 
government  provided/directed  loans 
because  the  size  of  the  commercial  bank 
sector  has  been  greatly  overstated 
relative  to  the  private  (curb)  loan 
market. 

DOC  Position:  See  our  response  to 
petitioners'  Comment  3. 

Comment  3:  Petitioner  contends  that 
exporters  and/or  steel  producers  benefit 
from  a  lower  effective  interest  rate  on 
domestic  bank  loans  because  they, 
unlike  other  borrowers,  are  not  subject 
to  compensating  balance  requirements. 

DOC  Position:  Bank  of  Korea 
regulations  specifically  prohibit 
domestic  banks  from  requiring 
compensating  balances.  During 
verfication,  we  found  no  evidence  that 
domestic  bank  loans  require 
compensating  balances  of  other 
borrowers,  while  not  requiring  them  of 
exporters  and/or  steel  producers. 

Comment  4:  U.S  Steel  argues  that  the 
Korean  government  allocates  the 
heavily  subsidized  credit  of  the  "tightly 
government  controlled-banking  system" 
to  select  priority,  export  industries.  All 
others  must  rely  on  the  curb  market  for 
funds.  Commercial  bank  loans  have 
especially  focused  on  the  Korean  steel 
industry,  and  loan  decisions  are  based 
on  political,  not  creditworthiness 
considerations.  U.S.  Steel  contends  that 
commercial  bank  loans  were  not 
generally  available  either  prior  to  or 
during  1983-1984. 


DOC  Position:  For  an  explanation  of 
our  treatment  of  medium-  and  long-term 
loans,  see  the  section  of  this  notice 
entitled  "Medium-  and  Long-term 
Credit". 

Comment  5:  U.S.  Steel  contends  that 
the  National  Investment  Fund  (NIF) 
provides  pr^erential  loans  to  steel 
producers. 

DOC  Position:  The  Department  has 
found  that  NIF  loans  do  not  constitute 
subsidies  during  the  period  for  which  we 
are  measuring  subsidization  (see  the 
section  of  this  notice  entitled  "Medium- 
and  Long-Term  Credit"). 

Comment  6:  U.S.  Steel  contends  that 
the  NIF  provided  loans  to  steel 
producers  at  interest  rates  below  those 
paid  on  NIF  deposits.  This  differential  in 
the  cost  of  their  funds  and  the  return  on 
their  funds  was  assumed  by  the 
government,  and  constitutes  an 
additional  subsidy  to  steel  producers. 
DOC  Position:  During  the  period  for 
which  we  are  measuring  subsidization, 
interest  rates  on  long-term  variable-rate 
NIF  loans  outstanding  were  not  below 
interest  rates  on  long-term  variable-rate 
NIF  deposits  outstanding.  Therefore,  no 
government  assumption  of  interest 
charges  is  indicated  during  the  period 
for  which  we  are  measuring 
subsidization. 

Comment  7:  U.S.  Steel  argues  that  the 
respondent's  non-responsiveness  to 
questions  in  the  Department's 
questionnaire  concerning  both 
commercial  banks  and  NIF  dictates  that 
the  Department  make  all  inferences 
against  respondents. 

DOC  Position:  The  Department  has 
found  respondents  responsive  to  our 
requests  for  information  throughout  this 
investigation  considering  the  time 
constraints  under  which  all  parties  were 
operating.  Furthermore,  we  obtained 
information  on  the  commercial  banks 
and  NIF  during  our  verification  and  U.S. 
Steel  was  given  an  opportunity  to 
comment  on  the  reports  of  our 
verification  which  discuss  commercial 
banks  and  the  NIF  in  detail. 

Comment  8:  U.S.  Steel  argues  that 
Korean  Development  Bank  (KDB)  loans 
are  not  generally  available  and  should 
therefore  be  countervailed. 

DOC  Position:  The  Department  has 
found  that  KDB  loans  do  not  constitute 
subsidies  during  the  period  for  which  we 
are  measuring  subsidization  (see  the 
section  of  this  notice  entitled  "Medium- 
and  Long-Term  Credit"). 

Comment  9:  U.S.  Steel  contends  that 
Korean  steel  producers  benefit  from 
government  loan  guarantees. 

DOC  Position:  In  the  course  of  our 
investigation  we  determined  that  loan 
guarantees  from  both  government- 
owned  and  privately-owned  financial 


institutions  are  a  standard  commercial 
practice  in  Korea.  The  Bankers' 
Association  sets  the  guarantee  fees,  and 
all  Korean  banking  institutions  charge 
those  fees.  The  fee  structure  for  loan 
guarantees  does  not  differentiate  by 
industry  or  class  of  transaction  {i.e.: 
export  or  domestic).  It  does  distinguish 
between  won  and  foreign  currency 
loans.  As  explained  at  verification  by 
both  foreign  and  Korean  bankers, 
foreign  banks,  unlike  Korean  banks, 
cannot  require  collateral  on  their  loans. 
Thus,  foreign  bankers  generally  require 
a  loan  guarantee.  Korean  banks  usually 
require  guarantees  when  a  company  has 
no  unpledged  collateral.  We  found  that 
the  steel  companies  producing  the 
products  under  investigations  paid  the 
fees  specified  by  the  Bankers' 
Association  for  those  guarantees  that 
they  had  on  their  domestic  and  foreign 
currency  loans.  Thus,  we  do  not 
consider  that  these  guarantees  are  on 
terms  inconsistent  with  commercial 
considerations. 

Comment  10:  U.S.  Steel  contends  that 
the  Department's  verification  reports 
indicate  that  preferential  port  charges 
for  exports  exist  in  Korea,  based  on  the 
per  ton  differential  in  port  charges  for 
exporting,  importing  and  domestic 
shipping. 

DOC  Position:  The  Korea  Maritime 
and  Port  Administration  (KMPA) 
establishes  the  rates  for  port  charges. 
Rates  vary  according  to  port  also  to  the 
type  of  port  activity.  Port  charges  are 
higher  for  importers  than  for  exporters: 
however,  the  charges  for  domestic 
shipping  are  the  lowest.  For  the  port  at 
Pusan  the  rate  is  22  cents  a  ton  for 
exporting,  37  cents  a  ton  for  importing, 
and  68  won  a  ton  for  shipping  to  another 
Korean  port.  The  rate  of  68  won  for 
domestic  shipping  is  much  lower  than 
the  22  cents  a  ton  rate  charged  to 
exporters.  Since  an  exporting  activity  is 
not  favored  over  a  domestic  activity,  we 
find  no  countervailable  benefit  being 
provided  to  producers  or  exporters  of 
OCTG. 

Comment  11:  U.S.  Steel  notes  that  the 
Department's  verification  report  on 
Dongjin  indicates  that  opening  charges 
on  letters  of  credit  for  loans  for 
purchasing  foreign  raw  materials  for 
domestic  use  are  higher  than  for  loans 
purchasing  foreign  raw  materials  for 
export  use.  They  consider  this  to  be  an 
export  subsidy. 

DOC  Position:  We  believe  that  we 
have  captured  any  benefit  to  short-term 
export  loans  provided  by  this  fee 
structure  in  our  calculation  of  the 
subsidy  on  the  short-term  export  loans. 
For  further  discussion  of  this  issue,  see 
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our  response  to  respondents'  Conunent 
5. 

Comment  12:  U.S.  Steel  contends  that 
Pohang  Iron  and  Steel  Company's 
(POSCO)  equity  infusions  into  Dongjin 
are  a  countervailable  subsidy  because 
no  private  investor  would  have  been 
willing  to  invest  in  Dongjin. 

DOC  Position:  Our  determination  with 
respect  to  the  fonnation  of.  and  equity 
investment  in,  Dongjin  is  set  forth  in  the 
section  entitled  "Equity  infusions  into 
Dongfin." 

VerifkatiaB 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
Commerce  officials  spent  from 
September  18  to  October  17  verifying  the 
information  submitted  by  the 
government  of  Korea  and  by  the 
companies  under  investigation,  and 
gathering  additional  information  to  be 
used  in  our  fmal  determination.  During 
this  verification  we  followed  normal 
verification  procedures  including 
inspection  of  documents  and  ledgers. 
and  tracing  the  information  in  the 
responses  to  source  docimients. 
accounting  ledgers,  and  to  financial 
statements. 

Suspeosioo  of  Ijquidatioa 

In  accordance  with  section  703(d)  of 
the  Act.  on  September  12. 1984  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of  oil 
country  tubular  goods  from  Korea  (49  FR 
35836).  As  of  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  the 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  this 
merchandise  will  continue  to  be 
suspended  and  the  Customs  Service 
shall  require  a  cash  deposit  or  bond  for 
each  such  entry  of  this  merchandise  in 
the  amount  of  0.53  percent  ad  valorem. 
This  suspension  will  remain  in  effect 
until  further  notice. 

rrC  Notificatioo 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  FTC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  v>mtten  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  make  its  determination 
whether  these  imports  materially  injure. 


or  threaten  material  injury  to,  a  U.S. 
industry  within  45  days  of  the 
publication  of  this  notice. 

If  the  ITC  determines  that  Inaterial 
injury  or  the  threat  of  material  injury 
does  not  exist,  this  proceeding  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  the  Customs 
Service  to  assess  coimtervailing  duties 
on  all  entries  of  OCTG  from  Korea 
entered,  or  withdrawn  fivm  warehouse, 
for  consumption  on  or  after  the 
suspension  of  liquidation  date,  equal  to 
the  net  subsidy  amount  indicated  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

This  notice  ia  published  pursuant  to  section 
705(d)  of  the  Act  (19  US.C.  1771(d)). 
WiUiaiii  T.  Aichey 

Acting  Assistant  Secretary  for  Trade 

Administration. 

November  20,  1984. 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Soliciting  Public  Comment  on  Bilateral 
Negotiations  During  1985 

November  23. 1964. 

The  U.S.  Government  anticipates 
holding  negotiations  during  1985 
concerning  expiring  bilateral 
agreements  covering  certain  cotton, 
wool  and  man-made  fiber  textiles  and 
apparel  from  Brazil  (March  31), 
Indonesia  (June  30),  Japan  (December 
31),  Mauritius  (September  30),  Mexico 
(December  31),  Singapore  (December 
31),  and  Yugoslavia  (December  31).  (The 
dates  noted  in  parenthesis  are  the 
expiration  dates  of  the  agreements). 

The  purpose  of  this  notice  is  to  invite 
any  party  wishing  to  comment  or 
provide  data  or  information  regarding 
these  agreements,  or  to  comment  on 
domestic  production  or  availability  of 
textiles  and  apparel  affected  by  these 
agreements,  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan,  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  D..C  20230. 
Because  the  exact  timing  of  the 
negotiations  is  not  yet  estabilished, 
comments  should  be  submitted 
promptly,  particularly  those  expiring 
early  in  the  year.  Comments  or 


information  submitted  in  response  to 
this  notice  will  be  available  for  pubhc 
inspection  in  the  Office  of  Textiles  and 
Apparel.  Room  3001,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230. 
Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration-The  soliciation  of 
comments  regarding  any  aspect  of  the 
agreement  or  the  implementation  thereof 
is  not  a  waiver  in  any  respect  of  the 
exemption  contained  in  5  U.S.C. 
553(a)(1)  relating  to  matters  which 
constitute  "a  foreign  affairs  function  of 
the  United  States." 
Walter  C  Laoaban 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
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Adjusting  the  Import  Umit  for  Certain 
Man-Made  Fiber  Apparel  Products 
From  the  Republic  of  the  Philippines 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
29, 1984.  For  further  information  contact 
James  Nader,  International  Trade 
Specialist  (202)  377-4212. 

Background 

A  CITA  directive  dated  December  16,  . 
1983  (48  FR  56425)  established  limits  for 
certain  specified  categories  of  cotton, 
wool,  and  man-made  fiber  textile 
products,  iricluding  Category  645/646NT 
(sweaters),  produced  or  manufactured  in 
the  Philippines  and  exported  during  the 
agreement  year  which  began  on  January 
1, 1984.  At  the  request  of  the 
Government  of  the  Republic  of  the 
Philippines,  special  carryforward  in  the     ' 
amount  of  5,201  dozen  is  being  applied 
to  the  restraint  limit  for  Category  645/ 
646,  increasing  it  from  101,641  dozen  to 
106,842  dozen  for  1984,  pending 
completion  of  a  data  reconciliation 
involving  this  Category.  The  1985  limit 
for  Category  645/646  will  be  adjusted  to 
account  for  carryforward  applied  in  the 
current  year,  depending  on  the  outcome 
of  the  data  reconciliation. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
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amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607).  December  Sa  1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  and 
July  16. 1984  (49  FR  28754). 

Wallor  C  Lenahwv 

Chairman,  Committee  for  the  Implementatioa 
of  Textile  Agreements. 

November  23, 1984. 

Committee  for  the  Implementation  of 
Textile  Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C.  20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  tlw 
directive  of  December  16, 1983  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  Into  the  United  States  of 
certain  cotton,  wool,  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  I>hilippines  and  exported  during  1984.* 

Effective  on  Novemlier  29. 1984.  paragraph 
1  of  the  directive  of  December  16.  1983  is 
hereby  furttier  amended  to  include  an 
adjusted  restraint  limit  forCategorv  645/ 
646NTof  106.842  dozen.'' 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaliing  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
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New  Import  Control  Limits  for  Certain 
Cotton  Textiles  and  Man-Made  Fibar 
Textile  Products  Produced  or 
Manufactured  In  Singapore 

November  23, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
29, 1984.  For  further  information  contact 


'  TTie  agreement,  provides,  in  part,  that:  (1) 
specific  limits  may  t>e  exceeded  by  during  the 
agreement  year  by  designated  percentages;  (2) 
specific  limits  may  be  adjusted  for  carryover  and 
carryforward:  and  (3)  adaainistrative  arrangements 
or  adjustments  may  t>e  made  to  resolve  minor 
problems  rising  in  the  implementation  of  ttie 
agreement. 

'  The  restraint  Umit  Itas  not  been  adjusted  to 
reflect  any  imports  exported  after  Uecember  31. 
1983. 


Jane  Corwin,  International  Trade 
Specialist  (202)  377-4212. 

Background 

Under  the  terms  of  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  21, 1981 
between  the  Goverrunents  of  the  United 
States  and  the  Republic  of  Singapore, 
the  Government  of  the  United  States  has 
decided  to  control  imports  of  combed 
cotton  yam  in  Category  301  and  man- 
made  fiber  dresses  in  Category  636. 
produced  or  manufactured  in  Singapore 
and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1984. 
at  respective  levels  of  300,000  pounds 
and  15,453  dozen.  These  controls  are  in 
addition  of  those  previously  announced 
for  1984  (See  48  FR  56628  and  49  FR 
19569).  The  levels  in  the  letter  to  the 
Commissioner  of  Customs,  which 
follows  this  notice,  will  be  adjusted  to 
account  for  imports  exported  during  the 
January-September  1984  period.  Charges 
for  imports  in  Category  301  have 
amounted  to  217.700  pounds;  in  Category 
636,  to  10.809  dozen. 

As  the  data  become  available,  further 
charges  will  be  made  to  account  for  the 
period  which  began  on  October  1, 1984. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S,A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622).  and 
July  16. 1984  (49  FR  28754). 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  23, 1984.  ^ 

Committee  for  the  bnplemeatatioo  of  Textile 
Agi  eeinents 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington, 
D.C. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  19, 1983  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
concerning  imports  of  cotton  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  Singapore  and  exported 
during  1984. 

Effective  on  November  29, 1984,  the 
directive  of  December  19. 1983  is  hereby 
amended  to  include  the  following  levels  of 
restraint  for  cotton  textiles  and  man-made 
fiber  textile  products  in  Categories  301  and 
836: 
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Textile  products  in  Categories  301  and  636 
which  have  bean  exported  to  the  United 
States  before  January  1, 1984  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  301  and  836 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  144a(b)  or 
1484(a)(l)(A]  prior  to  the  effective  date  of  this 
directive  shaQ  not  be  denied  entry  under  this 
directive. 

The  actions  taken  with  respect  to  the 
Government  of  theltepublic  of  Singapore  and 
with  respect  to  imports  of  cotton  textiles  and 
man-made  fiber  textile  products  from 
Singapore  have  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  neoewary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the  rule- 
making proviaions  of  5  U.S.C.  553.  This  letter 
will  be  published  in  the  Fsdaral  Resistw. 

Sincerely, 
Walter  C  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
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New  import  Control  Limits  for  Certain 
Cotton  Taxtlie  Products  Produced  or 
Manufactured  in  Thailand 

November  23, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
29. 1984.  For  further  information  contact 
Jane  Corwin,  International  Trade 
Specialist  (202)  377-^12. 

Background 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  October  4, 1978,  as 
amended,  between  the  Governments  of 
the  United  States  and  Thailand,  the 
United  States  Government  has  decided 
to  control  imports  of  cotton  twill  and 
sateen  in  Category  317,  produced  or 
manufactured  in  Thailand  and  exported 
during  the  twelve-month  period  which 
began  on  January  1, 1984,  at  a  limit  of 
6,824,280  square  yards  equivalent  which 
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includes  available  carryover  from  1983. 
The  limit  has  not  been  adjusted  to 
account  for  merchandise  exported  on 
and  after  January  1. 1984.  During  the 
January-September  1984  period  such 
goods  have  amounted  to  6,101,980 
square  yards  equivalent  and  will  be 
charged.  Further  charges  will  be  made  to 
account  for  the  period  which  began  on 
October  1, 1984  and  extends  to  the 
effective  date  of  this  action,  as  well  as 
thereafter. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  PR  55709),  as 
amended  on  April  7, 1983  (48  PR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  and 
July  16. 1984  (49  FR  28754). 
Waller  C  Lenahao^ 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

November  23, 1984. 

Committee  for  the  Implemenlalion  of  Textile 
Agreements 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington.  DC 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  December  7, 1983 
by  the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Thailand. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as  extended 
on  December  15. 1977  and  December  22, 1981; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
October  4. 1978,  as  amended  between  the 
Governments  of  the  United  States  and 
Thailand:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3. 1972,  as  amended,  you  are  directed  to 
prohibit,  effective  on  November  29. 1984. 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  textile  products  in 
Category  317  produced  or  manufactured  in 
Thailand,  in  excess  of  6,824,280  square  yards 
equivalent.' 

Textile  products  in  Category  317  which 
have  been  exported  before  January  1. 1984. 
shall  not  be  subject  to  this  directive. 

Textile  products  in  Category  317  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 


effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3. 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607).  December  30, 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397),  June  28, 
1984  (49  FR  26622),  and  July  16. 1984  (49  FR 
28754). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
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'  The  level  of  restraint  has  not  been  adjusted  to 
reflect  any  imports  exported  after  Decemk)er  31. 
1983.  Imports  in  Category  317  during  the  January- 
September  IBM  period  have  amounted  to  6.101.960 
square  yards  equivalent. 


Establishing  New  Restraint  Limits  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  ttie 
Republic  of  Uruguay 

November  23, 1984. 

The  Chairman  of  the  Committee  for 
(he  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
29. 1984.  For  further  information  contact 
James  Nader,  International  Trade 
Specialist  (202)  377-4212. 

Background 

The  Governments  of  the  United  States 
and  the  Republic  of  Uruguay  have 
exchanged  notes  amending  their 
Bilateral  Wool  Textile  Agreement  of 
December  30, 1983  and  January  23, 1984 
to  establish,  among  other  things,  new 
specific  limits  of  1,700,000  square  yards 
and  40,100  dozen,  respectively  for  wool 
textile  products  in  Categories  410 
(woolen  and  worsted  fabric)  and  435 
(wool  coats),  produced  or  manufactured 
in  Uruguay  and  exported,  in  the  case  of 
Category  410.  during  the  period  which 
began  on  February  1, 1984  and  extends 
through  January  31, 1985;  and,  in  the 
case  of  Category  435  (wool  coats), 
during  the  period  which  began  on  July  1, 
1984  and  extends  through  June  30. 1985. 
The  letter  to  the  Commissioner  of 
Customs  which  follows  this  notice 
amends  the  directive  of  June  18, 1984  to 
establish  the  foregoing  specific  limits  for 
the  indicated  periods.  Under  the  terms 
of  the  agreement,  as  amended,  the  new 


specific  limit  for  Category  410  is  being 
increased  by  the  application  of 
carryforward  in  the  amount  of  119,000 
square  yards  to  1,819,000  square  yards. 
A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  and 
July  16. 1984  (49  FR  28754). 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  23. 1984. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington, 
DC. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
June  18, 1984,  concerning  wool  textile 
products,  produced  or  manufactured  in 
Uruguay  and  exported  during  specified 
restraint  periods. 

Effective  on  November  29, 1984,  the 
directive  of  June  18, 1984  is  hereby  amended 
to  establish  a  restraint  limit  of  40,100  dozen  ' 
for  wool  textile  products  in  Category  435, 
produced  or  manufactured  in  Uruguay  and 
exported  during  the  twelve-month  period 
which  began  on  July  1, 1984  and  extends 
through  June  30, 1985. 

Also  effective  on  November  29, 1984,  the 
directive  of  June  18, 1984  is  hereby  further 
amended  to  establish  a  restraint  limit  of 
1,819,000  square  yards  »  for  wool  textile 
products  in  Category  410,  produced  or 
manufactured  in  Uruguay  and  exported 
during  the  twelve-month  period  which  began 
on  February  1. 1984  and  extends  through 
January  31, 1985.' 

Wool  textile  products  in  Categories  410 
and  435  which  have  been  exported  to  the 
United  States  in  the  case  of  Category  410. 
before  February  1. 1984,  and,  in  the  case  of 
Category  435,  before  July  1, 1984,  shall  not  be 
subject  to  this  directive. 

Wool  textile  products  in  Categories  410 
and  435  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 


'  The  restraint  limit  has  not  been  adjusted  to 
account  for  any  imports  exported  after  June  30. 1984 

'  The  restraint  limit  has  not  been  adjusted  to 
account  for  any  imports  exported  after  January  31, 
1964. 

'  The  Bilateral  Wool  Textile  Agreement  of 
December  30. 1983  and  January  23, 1984  between  the 
Governments  of  the  United  States  and  Uruguay 
provides,  in  part,  that:  (1)  The  specific  limits  may  be 
adjusted  for  carryover  and  carryforward  and  (2) 
administrative  arrangements  or  adjustments  may  he 
made  to  resolve  minor  problems  arising  in  the 
implementation  of  the  agreement. 
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The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely,  ,    . 

Walter  E.  Lenahan 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  84-31198  Filed  11-Z7-M:  MSnaJ 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Departntent  of 
the  Army 

Intent  to  Prepare  a  Draft  Supptamant 
to  ttte  Final  Environmental  Impact 
Statement  (DSEIS);  Sacramento  River 
Deep  Water  Ship  CtMNinel,  CA. 

agency:  Army  Corps  of  Engineers, 
Department  of  the  Army.  DOD. 
action:  Notice  of  Intent  to  prepare  a 
draft  Supplement  to  the  Final 
Environmental  Impact  Statement 
(DSEIS). 

summary:  1.  Proposed  Action:  The 
proposed  project  consists  of  deepening 
the  existing  deep  water  ship  navigation 
channel  from  30  feet  to  35  feet  (mean 
lower  low  water)  and  widening  the 
navigation  channe)  to  between  250  and 
400  feet  in  width.  The  proposed  project 
is  in  the  Continuing  Engineering  and 
Planning  phase  and  design  details  for 
construction  are  being  prepared.  The 
DSEIS  is  being  prepared  to  evaluate  and 
update  water  quality  issues,  fish  and 
wildlife  impacts  and  mitigation,  and 
recreation  features.  Project  impact  on 
salinity  influencing  water  quality  of 
water  supply  flows  in  the  Delta  is  being 
evaluated.  Previously  evaluated  project 
impact  on  fish  and  wildlife  habitat  at 
dredged  material  disposal  sites  is  being 
reexamined.  Potential  additional 
recreation  areas  could  be  established  at 
selected  dredged  material  disposal  sites 
and  this  is  being  coordinated  with 
Solano,  Sacramento  and  Yolo  Counties. 
Comments  received  on  the  previous  EIS 
suggested  further  information  is  needed 
about  possible  heavy  metal  (mercury) 
contamination  in  materials  to  be 
dredged  and  about  secondary  and 
cumulative  impacts  of  the  project  and 
these  subjects  will  also  be  addressed  in 
the  DSEIS.  The  project  was  previously 
evaluated  in  a  Final  Environmental 
Impact  Statement  published  in  the  May 
8, 1981  Federal  Register. 

2.  Alternatives:  Alternative  methods 
of  moving  goods  through  the  Port  of 
Sacramento  were  studied  thoroughly  in 
the  original  EIS  process  and  found  either 
less  economically  and/or 


environmentally  beneficial.  These 
alternatives  included:  No  action; 
increased  use  of  LASH  barges;  and 
increased  use  of  intermodel 
transportation.  There  are  no  alternatives 
to  the  proposed  project  being  evaluated 
at  this  time.  Alternate  methods  of 
disposing  of  the  dredged  material  will 
be  evaluated,  as  will  possible  uses  of 
the  disposal  sites  for  recreation  or  fish 
and  wildlife  mitigation  areas. 

3.  Scoping  of  the  DSEIS:  The  original 
EIS  was  extensively  coordinated  with 
concerned  agencies,  environmental 
groups,  and  the  general  public  through  a 
series  of  public  meetings  and 
workshops.  The  supplement  is  being 
coordinated  with  concerned  Federal. 
State  and  local  agencies.  Issues  which 
are  being  reevaluated  include  water 
quality,  salinity,  fish  and  wildlife,  and 
recreational  use  of  the  disposal  sites. 
Public  input  is  desired  on  these  and  any 
other  issues  of  concern  to  assist  in 
scoping  the  DSEIS. 

4.  Estimated  date  of  DSEIS:  A  draft 
Supplement  to  the  Final  Environmental 
Impact  Statement  is  expected  to  be 
circulated  for  public  review  in  January 
1985. 

ADDRESS:  Questions  concerning  the 
proposed  project  and  the  DSEIS  can  be 
answered  by  Michael  Welsh, 
Environmental  Planning  Section. 
Sacramento  District,  Corps  of  Engineers, 
650  Capitol  Mall,  Sacramento,  California 
95814-4794,  telephone  (916)  440-2456, 
(FTS  448-2456). 

Dated:  November  15. 1984. 
Arthur  E.  Williams, 
Colonel.  Corps  of  Engineers,  District 
Engineer. 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Deputy  Und«-  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  28. 1984. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer.  Department  of 
Education,  Office  of  Management  and 


Budget,  726  Jackson  Place,  NW..  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education.  400  Maryland  Avenue,  SW., 
Room  4074,  Switzer  Building. 
Washington,  DC  20202. 
FOR  FUPTTHER  INFORMATION  CONTACT: 
Margaret  B.  Webster  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  OfHce  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  the  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 

OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  November  23, 1984. 
Linda  M.  ComlM, 

Deputy  Under  Secretary  for  Management 

ORice  of  Elementary  end  Secondary 
Education 

Type  of  Review  Requested:  Extension 
Title:  Application  form  for  Follow 

Through  Program 
Agency  Form  Number:  4473 
Frequency:  Annually 
Affected  Public:  Local  Educational 

Agencies;  Other  Public  and  Private, 

Non-Profit  Agencies.  Organizations, 

and  Institutions 
Reporting  Burden:  Responses:  92;  Burden 

Hours:  2,760 
Recordkeeping  Burden:  Recordkeepers: 

92;  Burden  Hours:  184 

Abstract:  State  Education  Agencies, 
Local  Education  Agencies  and 
Institutions  of  Higher  Education  must 
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have  this  application  form  in  order  to 
meet  all  the  requirements  for  securing 
the  financial  assistance  available  under 
the  Follow  Through  authority. 
Type  of  Review  Requested:  Extension 
Title:  Nominations  for  the  National 

Advisory  Council  on  Indian  Education 
Agency  Form  Number  543 
Frequency:  On  Occasion 
Affected  Public:  State  and  Local 
Educational  Agencies:  Indian  Tribes: 
Indian  Organizations:  Indian 
Institutions;  Elementary  or  Secondary 
Schools  for  Indian  Children  supported 
by  the  Department  of  the  Interior 
Institutions  of  Higher  Education 
Reporting  Burden:  Responses:  80;  Burden 

Hours:  80 
Recordkeeping  Burden:  Recordkeepers: 
0;  Burden  Hours:  0 
Abstract:  This  form  shall  be  used  by 
individuals,  tribes,  and  organizations  to 
apply  for  or  nominate  persons  to  serve 
on  the  National  Advisory  Council  on 
Indian  Education.  This  Council  advises 
the  Secretary  with  respect  to  the 
administration  of  programs  in  which 
Indian  children  and  adults  participate  or 
receive  beneHt. 

Type  of  Review  Requested:  New 
Title:  State  Performance  Report  (ECIA. 

Chapter  1.  Migrant  Program) 
Agency  Form  Number  A10-6P 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments 
Reporting  Burden:  Responses:  51;  Burden 

Hours:  1,785 
Recordkeeping  Burden:  Recordkeepers: 

51;  Burden  Hours:  204 

Abstract:  This  report  is  used  to  obtain 
necessary  participation  and 
performance  data  on  the  ECIA  Chapter  1 
migrant  education  program  throughout 
the  Nation.  It  is  also  needed  to  manage 
the  program  effectively  and  to  provide 
information  needed  to  comply  with 
Sections  417(a)  and  418(a)  of  the 
General  Education  Provisions  Act  and 
Section  555(e)  of  Chapter  1,  ECIA. 
Type  of  Review  Requested:  Extension 
Title:  Title  IV.  Section  418A  of  the 
Higher  Education  Act  of  1965,  as 
amended.  High  School  Equivalency 
(HEP)  College  Assistance  Migrant 
Program  (CAMP)  Financial  Status  and 
Performance  Report. 
Agency  Form  Number  819-2 
Frequency:  Annually 
Affected  Public: 
Reporting  Burden:  Responses:  30;  Burden 

Hours:  180 
Recordkeeping  Burden;  Recordkeepers: 

30;  Burden  Hours:  30 
Abstract:  An  institution  of  higher 
education  or  another  public  or  non- 
profit private  agency  is  required  to  file 

i 


a  financial  status  and  performance 
report  under  the  provisions  of  the 
Education  Department  General 
Administrative  Regulations  (EDGAR). 
The  information  will  be  used  for 
future  program  decisions  regarding 
program  planning  or  management. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review  Requested:  New 
Title:  Client  Assistance  Program 

Request  for  Assistance 
Agency  Form  Number  B20-1P 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments 
Reporting  Burden:  Responses:  57;  Burden 

Hours:  14.25 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hurs:  0 

Abstract:  The  information  is  needed 
to  (1)  determine  the  amount  of  each 
State's  grant  and  (2)  determine  what 
agency  will  be  conducting  each  State's 
program.  The  name  of  the  designated 
agency  is  cited  in  Section  370.20(a)(1); 
the  amount  of  funds  requested  is  cited  in 
Section  370.20(d). 
Type  of  Review  Requested:  New 
Title:  Financial  Status  Report  for  the 

Client  Assistance  Program 
Agency  Form  Number:  B20-2P 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments 
Reporting  Burden:  Responses:  57;  Burden 

Hours:  57 
Recordkeeping  Burden:  Recordkeepers: 

57;  Burden  Hours:  57 

Abstract:  This  annual  report,  prepared 
and  submitted  by  the  State  agency 
designated  by  the  Governor  to 
administer  the  Client  Assistance 
Program  (CAP),  is  the  only  source  of 
financial  information  available  to  RSA. 
Used  in  conjunction  with  client  data  it 
affords  the  capability  of  measuring  the 
accomplishments  of  the  program. 
Type  of  Review  Requested:  Extension 
Title:  Annual  Report  on  State  VR 

Agency  Post-Employment  Services 

and  Annual  Reviews 
Agency  Form  Number  RSA  62 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments 
Reporting  Burden:  Responses:  82;  Burden 

Hours:  71 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  The  ED-RSA  62.  a  reporting 
form  instnmient,  is  used  to  monitor 
State  agency  activities  of  service 
delivery  to  handicapped  individuals 
after  rehabilitation  closure  to  ensure 
maintenance  of  employment.  The  form 
is  also  used  to  review  earlier 


termination  to  see  if  the  client  can  now 
benefit  from  rehabilitation  and  to  review- 
placement  in  a  sheltered  workshop  to 
determine  if  the  client  can  now  work  in 
the  competitive  labor  market. 
Type  of  Review  Requested:  Revision 
Title:  Program  Impact  Reporting  System 
Agency  Form  Number  RSA  911 
Freqency:  Annually 
Affected  Public:  State  or  Local 

Governments 
Reporting  Burden:  Responses:  83:  Burden 

Hours:  3,464 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  The  specified  data  must  be 
collected  by  the  Commissioner,  RSA 
and  must  be  included  in  the  Annual 
Report  to  the  Congress  in  accordance 
with  Section  13  of  the  Rehabilitation 
Act,  as  amended.  The  respondents  are 
State  VR  agencies.  The  specified  data 
are  demographic  and  program  data  on 
each  individual  case  closed  out  from  the 
VR  system  each  fiscal  year. 
Type  of  Review  Requested:  New 
Title:  Annual  Client  Assistance  Program 

Report 
Agency  Form  Number  RSA  227 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments;  Non-profit  Institutions 
Reporting  Burden:  Responses:  57;  Burden 

Hours:  228 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  The  EI>-RSA  227  will  be 
used  to  monitor  CAP  agency  activities  of 
service  provided  to  client  and  client 
applicants  of  programs,  projects  and 
facilities  authorized  by  the  Rehab  Act  of 
1973,  as  amended. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  OF85-69-0001 

Acme  Fence  and  Iron;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

November  23, 1964. 

On  November  1, 1984,  Acme  Fence 
and  Iron,  (Applicant)  of  P.O.  Box  876, 
Norman,  Oklahoma  73070,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
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The  facility  is  a  wind  turbine 
generator  located  in  northwest  Norman. 
Oklahoma.  The  electric  power 
production  capacity  of  the  facility  is  180 
kilowatts.  The  wind  turbine  is  a  17 
meter  Derrieus  design. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KsniMth  F.  Plumb, 
Secretary. 

|FR  Doc  S4-31Z28  Filed  11-27-M:  •:45  ami 
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(Docket  No.  RP83-44-0071 

Algonquin  Gas  Transmission  Co.; 
Tariff  Filing  Under  Rate  Schedule 
SNG-1 

November  23, 1984. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  November  16, 1984,  submitted 
a  Cost  of  Service  Report  related  to 
service  under  its  Rate  Schedule  SNG-1 
for  the  1983-1984  Winter  Delivery 
Season,  as  required  by  the  provisions  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  Together  with  such 
report,  and  reflecting  the  results  of  the 
report,  Algonquin  Gas  has  filed  Sixth 
Revised  Sheet  No.  202  to  refiect  a 
negative  amortization  adjustment  of 
$0.0371  to  the  base  tariff  SNG-1  Demand 
Charge  approved  in  Docket  No.  RP83-^i4. 
Such  tariff  sheet  is  proposed  to  be 
effective  November  1, 1984. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  all 
affected  parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street.  N.E.,  Washington. 
D.C.  20426  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 


Practice  and  Procedure  (18  CFR  285.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30. 1964.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-31177  FIM  11-Z7-M;  MS  anil 
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(Docket  No.  QFS5-1S-000] 

Blo-Energy  Corp.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneratlon  Facility 

November  23, 1984. 

On  October  11, 1984,  Bio-Energy 
Corporation  (Applicant),  located  at 
Route  127.  P.O.  Box  498.  West 
Hopkinton,  New  Hampshire  03229. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  Route  127  in  the 
Town  of  West  Hopkinton.  New 
Hampshire.  It  consists  of  a  steam  boiler 
designed  for  wood  chip  burning,  and  an 
extraction  turbine-generating  set  rated 
11.5  MW.  Electric  power  output 
generated  by  the  facility  will  be  sold  to 
a  local  public  utility  whereas  steam 
output  will  be  sold  to  an  adjacent  paper 
mill  for  process  use.  The  primary  energy 
source  used  by  the  facility  is  wood  chips 
or  "waste  wood".  The  construction  of 
the  facility  began  in  August.  1983. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.  E.,  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedrue.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  S4-31Z29  FiM  11-27-M:  a.-4S  am| 

■NjjNQ  cooe  trir-oi-ii 


[Docket  No.  ESaS-12-000] 


Boston  Ediaon  Co. 
Application 


Notice  of 


November  23. 1984. 

Take  notice  that  on  November  14, 
1984,  Boston  Edison  Company 
(Applicant)  filed  an  application  pursuant 
to  Section  204  of  the  Federal  Power  Act 
seeking  an  order  authorizing  the 
issuance  of  short-term  debt  securities 
("Short-term  Debt")  not  exceeding  in  the 
aggregate  $150,000,000  outstanding  at 
any  one  time.  The  Short-term  Debt  will 
be  issued  by  the  Applicant  on  various 
dates  through  December  31. 1986.  Short- 
term  Debt  consisting  of  promissory 
notes  issued  as  short-term  notes  to 
commercial  banks  or  institutional 
investiors.  promissory  notes  issued  as 
short-term  notes  to  commercial  banks  or 
institutional  investors,  promissory  notes 
to  commercial  paper  dealers  and 
commercial  paper  placed  directly  with 
purchasers  and  all  Short-term  Debt  will 
mature  in  no  more  than  one  year  from 
the  date  of  issue. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
December  14. 1984.  file  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214),  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  motions  to  intervene  in  accordance 
with  the  Commission's  rules.  The 
Application  is  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(PR  Doc  S4-S1230  Pilad  11-27-M:  Mt  am] 
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Bridoawratar  HydroelMMc 
PartnacaWp;  Application  fof 
Commiaalon  Certificatian  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

November  23. 1984. 

On  November  2. 1984.  Bridgewater 
Hydroelectric  Rartnetship  (Applicant), 
of  c/o  Mitex.  Inc.,  91  Newbury  Street. 
Boston,  Massachusetts  02116  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility jpursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  125 Jcilowatt  hydroelectric  facility 
(P.  7513)  will  be  located  at  the  Old  Mill 
Dam  on  the  North  River  in  the  Town  of 
Bridgewater,  Virginia. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
statue  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NJE.,  Washington,  D.C. 
20428.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  wiU  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  makeprotestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  CommissicHi  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

Kemwtii  F.  Ptumb. 

Secretary. 

(FR  Doc.  M-31231  Filed  ll-27.4«:  S^tS  unj 
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IDoGkt  Mas.  RPe4-7S-000,at  aL  and 
DoctMt  No.  RP82-U<MmO] 


Columttia  Gaa  Transmission  Corp.  at 
al.  and  Colunit>{a  Gas  Transmission 
Corp.;  tnfonnal  Sattlamant  Conf  aranca 

November  23. 1984. 

Take  notice  that  on  December  4, 1964. 
at  10:00  a.m.  there  will  be  an  informal 
conference  held  in  the  offices  of  the 
Commission  which  will  be  convened  to 
discuss  the  possible  resolution  by 
settlement  of  all  or  part  of  the  issues  in 
the  above-captioned  causes. 

Any  interested  persons  may  at  their 
option  attend,  but  mere  attendance  will 
not  serve  to  make  one  a  party  to  the 
proceeding. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Ooc  M-«17»f  iM  11-.27-M;  a^4S  «b| 
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(Docket  No.  QFa5-72-000] 

Columbus  MUls  Dam  Hydroalactric 
Projact;  Application  for  Commiaalon 
Certification  of  OuaHfytng  Statua  of  a 
Small  Power  Production  FacfHty 

November  23, 1984. 

On  November  2, 1984,  Columbia  Mills 
Dam  Hydroelectric  Project  (Applicant), 
of  Mrtex,  Inc.,  91  Newbury  Street, 
Boston,  Massachusetts  02116  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  450  kilowatt  hydroelectric  facility 
(P.  8005)  will  be  located  near  the  Maury 
River  in  Buena  Vista,  Virginia. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protects  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 


a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
^plications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 
Kenneth  F.  Ptumb, 
Secretary. 


(FK  Doc  84-31232  FUadll-Z7-M:  8:45 un) 
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(Oocket  No.  RPS2-11S-004] 

ConaoHdated  Gaa  Supply  Corporation; 
Propoaad  Changaa  In  FEflC  Gas  Tariff 

November  23. 1984. 

Take  notice  that  Consolidated  Gas 
Transmission  Corporation 
(Consolidated)  on  November  19, 1984, 
filed  revised  tariff  sheets  pursuant  to  a 
Stipulation  and  Agreement  in  Docket 
No.  RP-82-1 15-000.  approved  by 
Commission  letter  order  issued 
November  9, 1984.  The  revised  tariff 
sheets  reflect  the  resolution  of  the  rate 
of  return,  capital  structure  and 
associated  tax  issued  as  provided  in  the 
Stipulation  and  Agreement. 

Consolidated  requests  waiver  of  any 
of  the  Commission's  Rules  and 
Regulations  as  may  be  deemed 
necessary  to  permit  the  revised  tariff 
sheets  to  become  effective  as  proposed. 

Copies  of  the  filing  were  served  upon 
Consolidated's  jurisdictional  customers, 
other  persons  intervening  in  Docket  No. 
RP82-115-000,  as  well  as  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  petitions  or  protests 
should  be  filed  on  or  before  November 
30, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary.  « 

|FR  Doc  84-31179  Hied  11-27-84: 8:48  mil 
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(Docket  No.  CI8S-50-000] 

Diamond  Shamrock  Exploration  Co.; 
Application  for  Umltad-Tarm  Partial 
Abandonn>ant  Authorization  and  for 
Blanket  Umltad-Tarm  Certificataa  of 
Public  Convanlanca  and  Nacaaaity 

November  23, 1984. 

Take  Notice  that  on  November  20. 
1984.  Diamond  Shamrock  Exploration 
Company  filed  an  Application  for 
Limited-Term  Partial  Abandonment 
Authorization  and  for  Blanket  Limited- 
Term  Certificates  of  Public  Convenience 
and  Necessity  to  authorize  a  special 
marketing  program  called  Diamond 
Shamrock  Special  Marketing  Program 
("DSSMP").  Applicant  proposes  to 
conduct  this  program  in  a  manner 
similar  to  those  SMP  extensions 
authorized  by  the  Commission  on 
September  26. 1984  in  Docket  Nos.  CI83- 
269.  et  al.  Under  DSSMP,  Applicants 
would  market  released  gas.  "The 
authority  sought  herein  would  authorize 
the  limited-term  abandonment  of  the 
sale  of  the  released  gas  to  existing 
purchasers,  and  the  resale  of  that  gas  to 
the  DSSMP  purchasers,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  In 
addition,  the  proposed  authorization 
would  authorize  interstate  pipeline, 
distributors  and  Hinshaw  pipelines  to 
transport  DSSMP  volumes  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
would  authorize  intrastate  pipelines  to 
transport  DSSMP  volumes  pursuant  to 
section  311(a)(2)  of  the  Natural  Gas 
Policy  Act. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  "Therefore,  any  person 
desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 
should  on  or  before  December  5, 1984, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding,  or  to  participate  as  a  party 


in  any  hearing  therein  must  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
advised,  it  will  be  unnecessary  for 
Applicant  to  appear  or  to  be  represented 
at  the  hearing. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc  84-81180  Filed  11-27-84:  8:45  tm) 
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[Docket  No.  QF85-68-000] 

Drapery  Manufacturing,  Inc.; 
Application  for  Commiaalon 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

November  23, 1984. 

On  November  1. 1984,  Drapery 
Manufacturing,  Inc.,  (Applicant),  of  8205 
S.W.  29th  Street.  Oklahoma  City. 
Oklahoma  73179,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  is  a  wind  turbine 
generator  located  at  the  Applicant's 
address.  The  electric  power  production 
capacity  of  the  facility  is  180  kilowatts. 
The  wind  turbine  is  a  17  meter  Derrieus 
design. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.  E..  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
.  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  84-31233  Filed  11-27-84: 8:45  ami 
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[Project  No.  7809-001] 

Emerson  Falls  Hydro  Associates; 
Notice  Suspending  120-Day  Period  for 
Action  on  Small  Hydro  Exemption 

Issued  November  21. 1984. 

Emerson  Falls  Hydro  Association 
filed  an  application  for  exemption  for 
the  proposed  Emerson  Falls  Water 
Power  Project  No.  7809,  to  be  located  on 
the  Sleepers  River,  in  Caledonia  County, 
Vermont.  The  application  was  filed 
pursuant  to  section  408  of  the  Energy 
Security  Act  of  1980  and  §  4.101  et  seq. 
of  the  Commission's  regulations. 

Additional  time  is  necessary  for 
action  on  the  application  in  order  to 
ensure  full  consideration  of  all 
information  and  comments  that  have 
been  received.  The  120-day  period  for 
Commission  action  is  suspended 
pursuant  to  18  CFR  4.105(b)(5)(iv). 

By  direction  of  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  84-31181  Filed  11-27-84  8:45  em) 
SILUNQ  COOC  (Tir-OI-ll 


(Docket  No.  QF85-4-000] 

Fayette  Manufacturing  Corp.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

November  23. 1984. 

On  October  3, 1984,  Fayette 
Manufacturing  Corporation  (Applicant), 
P.O.  Box  1149,  Tracy,  California  95376, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
%  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  6.49  MW  combined-cycle  (with 
Kalina  cycle  technology)  cogeneration 
facility  will  be  located  at  the 
intersection  of  Kelso  and  Bruns  Roads, 
15  miles  east  of  Livermore  in  Alameda 
County,  California,  The  facility  will 
consist  of  a  combustion  turbine 
generating  set  rated  3.77  MW;  and  a 
steam  turbine  generating  set  rated  2.72 
MW.  Heat  produced  from  the 
combustion  turbine  exhaust  as  well  as 
from  the  Kalina  cycle  will  be  used  for 
heating  a  100,000  square  foot 
greenhouse.  The  construction  of  the 
facility  will  begin  in  the  first  quarter  of 
1985.  The  primary  energy  source  to  be 
used  by  the  facility  is  natural  gas. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
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Regulatory  ConuntMion.  825  North 
Capitol  Street.  NJE..  Washington.  D.C. 
20428,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  AH  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  Botice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commisaion  in  determining  (he 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Secretary. 

(TV  Ok.  M-*UM  Hid  11-0-M  MB  Ul| 


[Oodtet  No. 


Harris  EiMrgy,  Inc;  Application  for 
Commisaioa  CartMeatlon  of  Qualifying 
Status  of  a  Coganar  atton  Faculty 

November  23. 1964. 

On  August  22.  im.  Harris  Energy. 
Inc.  (Applicant),  located  at  911  Moraga 
Road.  Lafayette.  California  94549, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
i  292.207  of  the  Commission's 
regulations.  A  revised  application  with 
supplemental  information  was  filed  by 
the  Applicant  on  October  17, 1984.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  18.3  MW  combined-cycle 
cogeneration  facility  will  be  located  at 
the  H.G.  Fenton  Materials  Company 
quarry  located  near  the  north  end  of 
Camino  Santa  Fe  Road  in  the  Carroll 
Canyon  area  of  San  Diego.  California. 
Exhaust  heat  fiim;!  a  combustion  turbine 
will  go  directly  both  to  an  asphalt  plant 
aggregate  dryer  and  to  a  heat  recovery 
steam  generator  from  which,  steam 
produced  will  go  to  an  extraction/ 
condensing  steam  turbine  generator. 
Extracted  steam  will  be  used  to  heat 
asphalt  storage  tanks  continuously.  Net 
electric  power  generation  by  the  facility 
will  be  between  12  MW  and  15  MW 
depending  on  whether  the  aggregate 
dryer  is  on  or  off.  The  primary  energy 
source  will  be  natural  gas  or  oil.  The 
construction  of  the  facility  will  begin  in 
June  1986. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  proteet  with  die  Federal  Energy 
Regulatory  ComraissiOh,  825  North 


Capitol  Street.  NE..  Washington.  D.C. 
20428,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  dajn  after  die  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  peraon  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetfa  F.  Ptumb, 
Secretary. 

(Ht  Doc  M-3123B  PUcd  11-Z7-M:  m46  ami 

■KUMO  COOK  imr-«va 


[Docket  No.  Of  •5-70-000] 


Hitch  Entarprlaas;  AppUcatlon  for 
ConHniaslon  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Faculty 

November  23, 19S4. 

On  November  1. 1984.  Hitch 
Enterprises  (Apphcant),  of  P.O.  Box 
1308,  Guymon,  Oklahoma  73942, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  is  a  wind  turbine 
generator  located  20  miles  south  and  8 
miles  west  of  Garden  City,  Kansas.  The 
electric  power  production  capacity  of 
the  facihty  is  180  kilowatts.  The  wind 
turbine  is  a  17  meter  Derrieus  design. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  diis  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Pluml>, 

Secretary.  * 

|FR  Doc  M-3123e  niad  11-2r-M;  8:4S  ami 
•NJJNO  COOf  STIT-OI-M 


( Proieet  No.  6442-006] 

KeNsy,  Ravanaeroft  and  Ctianowalh; 
Surrander  of  I 


November  23, 18M. 
Take  notice  that  Kelley.  Ravenscroft 

and  Chenoweth,  Permittees  for  the 
Whitehorse  Rapids  Project  No  6442. 
have  requested  that  their  preliminary 
permit  be  terminated.  The  preliminary 
permit  for  Project  No.  6442  wns  issued 
on  October  7, 1983.  and  won  id  have 
expired  on  March  31. 1985.  The  project 
would  have  been  located  on  )ohnson 
Creek  in  Valley  County,  Idaho. 

The  Permittees  filed  the  request  on 
October  1, 1984,  and  the  preliminary 
permit  for  Project  No.  6442  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  {  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Piumb. 
Secretary. 

|FR  Doc  8«-31237  Filed  11-27-M:  S:4S  «m| 

MLUNO  cow  vf^^■«^-m 


(Project  No.  6267-011] 

Lester  Keilay,  Vernon  Ravenscroft  and 
Helen  Cttenowetti;  Surrender  of 
Exemption  From  Licensing  of  a  Small 
Hydroelectric  Project  of  Five 
Megawatts  or  l.ess 

November  23, 19M. 

Take  notice  that  Lester  Kelley,  Vernon 
Ravenscroft  and  Helen  Chenoweth. 
Exemptees  for  the  Reegan  Creek  Project 
No.  6287,  have  requested  that  their 
exemption  be  terminated.  The 
exemption  from  licensing  was  issued  on 
April  6, 1984.  and  the  project  would 
have  been  located  on  Reegan  Creek  in 
Valley  County,  Idaho.  The  Exemptees 
have  stated  that  project  construction  has 
not  commenced. 

The  Exemptees  filed  the  request  on 
October  1, 1984,  and  the  exemption  from 
licensing  of  Project  No.  6267  shall 
remain  in  effect  through  the  thirtieth  day 
after  issuance  of  this  notice  unless  that 
day  is  a  Saturday.  Sunday  or  holiday  as 
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described  in  It  CFR  1 385,2007,  in  w4iich 
case  the  exemption  shall  remain  in 
effect  through  the  firet  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 
provided  for  under  16  CFR  Part  4.  may 
be  filed  on  the  next  business  day. 
KMUifliii  r .  inmiib. 
Secretary. 

\n  Doc  a«-312«0  PIM 11-27-M:  8:46  *m\ 
■NXINQ  COOf  STir-Ot-M 


(Prelect  No.  6>4S-012] 

Lester  KaNay,  Vamon  Ravenscroft  and 
Helen  Chanowatli,  Surrandar  of 
Exemption  From  Ueanaing  of  a  Small 
Hydroelectric  Project  of  Five 
Megawatts  or  Laaa 

November  23, 1084. 

Take  notice  that  Lester  Kelley.  Vernon 
Ravenscroft  and  Helen  Chenoweth. 
Exemptees  for  the  Bear  Creek  Project 
No.  6245,  have  requested  that  their 
exemption  be  terminated.  The 
exemption  from  licensing  was  issued  on 
April  6, 1984,  and  the  project  would 
have  been  located  on  Bear  Creek  in 
Valley  County,  Idaho.  The  Exemptees 
have  stated  that  project  construction  has 
not  commenced. 

The  Exemptees  filed  the  request  on 
October  1, 1984,  and  the  exemption  from 
licensing  of  Project  No.  6245  shall 
remain  in  effect  through  the  thirtieth  day 
after  issuance  of  this  notice  unless  that 
day  is  a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  exempfion  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 
provided  for  under  18  CFR  Part  4,  may 
be  filed  on  the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 

int  Doc  M-nzag  FlM  Il-t7-a4:  ms  am) 
WLUNG  COOE  t717.0«-M 


(ProjMrt  No.  6230-005] 

Lester  KeHey,  Vernon  Ravanaeroft  and 
Helen  Chenoweth;  Surrender  of 
Preliminary  Permit 

November  23, 19B4. 

Take  notice  that  Lester  Kelley.  Vernon 
Ravenscroft  and  Helen  Chenoweth. 
Permittees  for  the  Caton  Creek  Project 
No.  6230.  have  requested  that  their 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  6230 
was  issued  on  October  18. 1983,  and 
would  have  expired  on  March  31. 1985. 
The  project  would  have  been  located  on 
Caton  Creek  in  Valley  County.  Idaho. 


Tne  Peiiulttee  filed  the  request  on 
October  1, 1984,  and  the  preliminary 
permit  for  Project  No.  6230  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  follo%ving 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plunb. 
Secretary. 

|FK  Ooc  M-«2M  FiM  11-Z7-M:  MS  ami 
MLUNO  CODE  •717.«Mi 


[Docket  No.  Of  86-61-«e0] 

MARMAC  Power  Corp^  AppMealion  for 
Commission  CartfflcaNon  of  Qualifying 
Status  of  a  Small  Power  Production 
FaciUty 

November  23. 1984. 

On  October  29, 1984.  MARMAC 
Power  Corporation  (Applicant),  of  6415 
Katella  Avenue,  Cypress.  California 
90630-5207  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  will  be  located  in  San 
Bernardino  County  near  Barstow. 
California.  The  electric  power 
production  capacity  is  49.9  megawatts 
The  primary  energy  source  will  be 
biomass  in  the  form  of  orchard  and 
vineyard  prunings,  almond  shells  and 
wood  waste  from  forest  operations. 
Natural  gas  or  low  sulfur  coal  will  be 
used  for  combustion  chamber  start-up 
and  occasional  flame  stabilization,  and 
will  amount  to  no  more  than  15  percent 
of  the  total  annual  fuel  consumption. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  die  Ctnnmission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

\FR  Doc  a4-31241  Fllad  ll-Z7-a«:«.-«S  ami 
i  S717-01-U 


[Docket  No.  QF85-46-000] 

Marahfiald  Brook  Itydioalecmc  Co^ 
Application  f  or  Oommisslon 
Cartlficatton  of  Qualifying  Status  of  a 
Small  Power  Productioa  FaoWty 

November  23, 1964. 

On  October  22. 1984.  Marhsfield  Brook 
Hydroelectric  Company  (Applicant),  26 
State  Street.  Montpelier,  Vermont  05602, 
submitted  for  filing  an  application  far 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  {  292.207  of  the  Coounission's 
regulations.  No  determnation  has  been 
made  that  the  siinuttal  constitutes  a 
complete  filing. 

The  3S0  kW  smaH  power  production 
facility  is  located  in  the  Town  of 
Marshfield,  Washington  County, 
Vermont,  ft  is  a  hydoelectric  generation 
facility  and  die  primary  energy  source  is 
water. 

Any  person  desinng  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
statue  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.  Washington,  D.C 
20426,  in  aocordanoe  with  rules  211  and 
214  of  the  Comraisaion's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  wiihin 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualfying  status  serves 
only  to  establish  eligibility  for  ben^ts 
provided  by  PURPA.  as  isiplemeoted  by 
the  Commission's  reguloiiaBa.  18  CFR 
Part  292.  It  does  not  relieve  a  faciiity  of 
any  other  requirements  cf  local,  Stete  or 
Federal  law.  mchiding  diose  regarding 
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siting,  construction,  operation,  licensing 
and  pollution  abatement. 
Kwiiwth  F.  Pnunb, 
Secretory. 

in  Doc  M-ai2«2  nM  n-a-M  ft4S  ub| 
:  9tn-* 


(Dectot  Na  QFtS-SO-OOO] 

Methanol  Production  Corp^ 
Appicatlon  for  Commission 
CiUnoiUon  of  Qualifying  Status  of  a 
Cogsnsratlon  Fadli^ 

November  23. 1964.       '*' 

On  October  22. 1964.  Methanol 
Production  Corporation  (Applicant), 
located  at  165  South  Union,  Suite  500, 
Lakewood,  Colorado  80228.  submitted 
for  niing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  9  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Methanol  Production  Corporation  will 
construct  a  modular  methanol  plant 
designed  to  convert  medium  BTU 
natural  gas  into  industrial  grade 
methanol  at  a  plant  to  be  located  in 
Township  29V^  South.  Range  23  East. 
SLM.  San  Juan  County,  Utah. 

Natural  gas  to  fuel  the  facility  and 
provide  methanol  feedstocks  will 
originate  from  natural  gas  wells  that 
have  been  shut  in  because  of  high 
concentrations  of  nitrogen.  CO*,  and 
hydrogen  sulfide. 

Electric  power  will  be  produced  in  a 
bottoming-cycle  from  waste  heat 
generated  in  the  steam/methane 
reforming  section  of  the  modular 
methanol  plant.  Steam  will  be  generated 
from  the  recovery  of  heat  in  the  reformer 
flue  gas.  Electricity  will  be  recovered 
from  the  steam  via  the  use  of  a  non- 
condensing  steam  turbo-generator.  Total 
electric  production  capability  of  the 
plant  is  846  kilowatts.  Construction  is 
scheduled  to  commence  in  January,  1985 
with  completion  and  start-up  projected 
for  December,  1985. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.  R.  Washington.  D.C. 
20426.  in  accordance  writh  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  miist  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KmumHi  F.  Phunb. 
Secretary. 

|FR  Doc  M-312ae  Piled  lt-27-M:  MS  *m\ 

■LUNQ  COW  srir-oi-M 

(Docket  No*.  EM4-494-000.  et  aL] 

Michigan  Power  Co.;  Order  Accspting 
for  Filing  and  Suspending  Ratss, 
Noting  interventions.  Granting  Waiver 
of  Notice  Requirements,  Establishing 
Hearing  Procedures,  and 
Consolidating  Docitets 

Issued  November  20, 1984. 

Before  Commissioners:  Raymond  ]. 
O'Connor,  Chairman;  A.  G.  Sousa.  Oliver  G. 
Richard  111,  and  Charles  G.  Stalon. 

On  September  21, 1984,  Michigan 
Power  Company  (MPC)  tendered  for 
filing  a  proposed  two-step  rate  increase 
for  firm  power  service  to  two  municipal 
wholesale  customers,  the  City  of 
Dowagiac  and  the  Village  of  Paw  Paw. 
Michigan.*  The  proposed  Step  1  rates 
would  increase  revenues  by 
approximately  $152,000  (5.6%)  for  the 
calendar  year  1983  test  period.  The 
proposed  Step  2  rates  would  further 
increase  revenues  by  approximately 
$404,000  (15%).  MPC's  submittal 
primarily  reflects  the  pass-through  of 
MPC's  increased  purchased  power  costs 
incurred  as  a  result  of  its  increased  rates 
for  service  from  Indiana  and  Michigan 
Electric  Company  (I&M)  proposed  in 
Docket  Nos.  ER84-587-000,  et  al.'  MPC's 
filing  also  proposes  a  decrease  in  the 
loss  factors  incorporated  in  the 
company's  fuel  adjustment  clause.  MPC 
requests  waiver  of  the  notice 
requirements  to  allow  its  proposed  Step 
1  and  2  rates  to  become  effective 
coincident  with  the  effectiveness  dates 
designated  for  I&M's  corresponding 
rates. 

Notice  of  MPC's  filing  was  published 
in  the  Federal  Register,  with  comments 
due  on  or  before  October  17, 1984.  Paw 
Paw  and  Dowagiac  filed  timely  motions 
to  intervene.  Paw  Paw  states  that  it  is  a 
customer  of  MPC  and  will  be  affected  by 


■  See  Attachment  for  rale  schedule  designationi. 

*  By  order  dated  October  4. 1964.  in  those 
do<:kRts.  the  Commission,  iiiler  (i/iii.  j<  ( eplwl  lor 
filing  IftM's  two-step  rate  increasi*  applicable  for 
servii.e  to  MFK'.  and  suspended  I&Ms  Step  1  .mil 
Step  2  rates  for  one  day  from  the  proposed  effeitive 
dates,  to  be<:ome  effective,  subjett  to  refund,  on 
October  10.  1984  and  one  day  after  the  date  of 
iiimmercial  operation  of  l&B's  new  xeneratinK  unit 
(RiMkporl  1).  respectively.  29  FERC  hi  02:»  (19841 
MPC  purchases  approximately  98%  of  its  power  and 
enerjjy  requirements  from  I&M. 


the  proposed  increase.  It  does  not. 
however,  raise  any  substantive  issues. 
Dowagiac  contends  that  MPC's  rates 
should  be  suspended  on  the  same  basis 
as  were  I&M's,  inasmuch  as  MPC's  filing 
is  predicated  largely  on  purchased 
power  costs.'  In  addition,  Dowagiac 
raises  issues  regarding  MPC's  proposed 
capital  structure  and  rate  of  return.  It 
also  alleges  that  there  are  discrepancies 
between  the  data  in  MPC's  filing  and  the 
data  in  l&M's  filing  in  Docket  Nos. 
ER84-587-000,  et  al.  Dowagiac  states 
that  it  does  not  object  to  MPC's  request 
for  waiver  of  the  notice  requirements,  so 
long  as  both  the  Step  1  and  Step  2  rates 
are  suspended  and  become  effective, 
subject  to  refund,  no  earlier  than  the 
proposed  I&M  rates. 

On  October  29. 1984.  MPC  filed  a 
response  to  Dowagiac's  motion  to 
intervene.  MPC  does  not  object  to 
Dowagiac's  motion  to  intervene  or 
request  for  an  order  making  the  rates 
subject  to  refund.  However.  MPC 
contests  Dowagiac's  allegations 
regarding  capital  structure,  rate  of 
return,  and  discrepancies  with  I&M's 
filing.  It  further  states  that  there  is  no 
need  for  a  hearing  in  this  proceeding  on 
the  ground  that  Dowagiac  may  pursue 
its  allegations  in  I&M's  proceeding  in 
Docket  Nos.  ER84-587-O00.  et  al. 

Discussion 

Under  Rule  214(c)(1)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  the  timely 
and  unopposed  interventions  of  Paw 
Paw  and  Dowagiac  serve  to  make  them 
parties  to  this  proceeding. 

Our  preliminary  examination  of 
MPC's  filing  and  the  pleadings  indicates 
that  the  proposed  rates  have  not  been 
shown  to  be  just  and  reasonable  and 
may  be  unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful.  Accordingly,  we 
shall  accept  the  rates  for  filing  and 
suspend  them  as  ordered  below. 

In  West  Texas  Utilities  Company.  18 
FERC  f  61,189  (1982)  we  explained  that 
where  our  preliminary  examination 
indicates  that  proposed  rates  may  be 
unjust  and  unreasonable,  but  may  not  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  nominal  suspension.  Here,  our 
examination  suggests  that  MPC's 
proposed  rates  may  not  produce 
substantially  excessive  revenues.  As 
noted  MPC's  submittal,  in  large  part, 
represents  a  pass-through  of  increased 


'  Dowagiac  raised  numerous  cost  of  service 
issues  in  its  motion  lo  intervene  in  Docket  Nos. 
ER84-587-000.  et  al.  Dowagiac's  intervention  in 
those  dockets  was  noted  bv  the  Commission. 
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purchased  power  costs  attributable  to 
i&M's  earlier  filings.  In  addibon,  we  note 
that  neither  intervenor  in  this 
proceeding  objects  to  MPC's  request  for 
waiver  of  the  notice  requirements.  Thus, 
we  find  that  good  cause  exists  to  waive 
the  notice  requirements  and  to  suspend 
MPC's  proposed  Step  1  and  Step  2  rates, 
to  become  effective  concurrently  with 
I&M's  proposed  increase  to  MPC,  on 
October  10, 1984  and  one  day  after  the 
date  of  commercial  operation  of 
Rockport  1,  respectively,  subject  to 
refund. 

Because  we  find  that  common 
questions  of  law  and  fact  may  be 
presented  in  this  docket  and  in  Docket 
Nos.  ER84-587-000,  et  al..  we  shall 
consolidate  these  proceedings  for 
purposes  of  hearing  and  decision. 

The  Commission  orders: 

(A)  MPC's  request  for  waiver  of  the 
notice  requirements  is  hereby  granted 
for  good  cause  shown;  MPC's  proposed 
rates  are  hereby  accepted  for  filing  and 
saspended.  with  the  Step  1  and  Step  2 
rates  to  become  effective,  subject  to 
refund,  on  October  10, 1984  and  one  day 
after  the  date  of  commercial  operation 
of  Rockport  1,  respectively. 

(B)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commis«on  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Prooedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
MPC's  rates. 

(C)  Docket  No.  ER-64-694-000  is 
hereby  consolidated  with  the  pending 
proceeding  in  Docket  Nos.  ER-84-587- 
000,  ER84-588-000,  ER84-589-000,  ER84- 
590-000,  ER84-591-000,  and  ER84-592- 
000  for  purposes  of  hearing  and  decision. 

(D)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within  10 
days  from  the  date  of  this  order. 

(E)  The  administrative  law  judge    ' 
designated  to  preside  in  Docket  Nos. 
ER84-587-000,  et  al.,  shall  determine 
additional  procedures  best  suited  to 
accommodate  consolidation  of  this 
docket  with  the  pending  proceeding. 

(F)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secreiary. 


Attadumot— Rale  Schedule 
DeMgnstions 


Other  Parties:  Village  of  Paw  Paw. 

City  of  Dowagiac 
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(Docket  Na  RPS4-141-000] 

Midwestern  Gas  Trananilaaton  Co.; 
Informal  Tochnicai  Conference 

November  23. 1984. 

Take  notice  that  at  10:00  a.m.  on 
Tuesday,  December  4, 1984.  an  informal 
Staff  Technical  Conference  will  be  held 
with  Midwestern  Gas  Transmission 
Company  in  the  captioned  matter  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  All  parties  are 
invited  to  attend.  The  exact  room 
location  will  be  posted  on  the  day  of  the 
conference. 

KaniMth  F.  Plnmit. 

Secretary. 

|FR  Doc  84-31 1S3  Filed  11-27-64:  S:4S  tml 
BIUJNG  COOC  «717-«1-« 


[Doclcet  No.  QF85-73-000] 

Mttex,  Inc4  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
FacNity 

November  23, 1964. 

On  November  2, 1984,  Mitex,  Inc. 
(Applicant),  of  91  Newbury  Street, 
Boston,  Massachusetts  02116  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  1.500  kilowatt  hydroelectric 
facility  (P.3671-001)  will  be  located  near 
the  Allegheny  River  in  Armstrong 
County,  Pennsylvania. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 


Regulatory  CoBinrisMen.  IBS  Noi^ 
Capitol  Street,  NE..  Wa*ington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  at 
Practice  and  Prooedure.  All  such 
petitions  or  protests  must  be  filed  withia 
30  days  efter  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  delerraining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  ConuniMion  and  are  available 
fat  public  inspectioa. 

A  separate  applioation  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  froai 
licensing.  Comments  on  such 
applications  are  reqaested  by  separate 
public  notice.  Qaaiifying  status  serves 
only  to  establish  Visibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFH 
Part  292.  It  does  nort  relieve  a  facility  of 
any  other  requiremtnts  of  local,  State  or 
Federal  law,  inclodrng  those  regarding 
siting,  conartruction.  operation,  licensing 
and  pollution  abatement. 

Kennath  F.  Piumtt. 

Secretary. 

|FR  Doc.  a4-312a8  NM  11-27-84:  MS  am) 

MLUNO  CODE  snT-ei-w 


[Protect  No.  «70S-e01] 

Nortt)  Fork  Power  Co.;  Surrender  of 
Preliminary  Permit 

Noveml>er  23. 19M. 

Take  notice  that  North  Fork  Power 
Company.  Permittee  for  the  North  Fork 
Project  No.  6708.  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  6708 
was  issued  on  May  17, 1983.  and  would 
have  expired  on  April  30, 1966.  The 
project  would  have  been  located  on  the 
North  Fork  Payette  River  in  Valley 
County,  Idaho. 

The  Permittee  filed  the  request  on 
October  9, 1964,  and  the  preliminary 
permit  for  Project  No.  6708  shall  remain 
in  effect  through  the  thirteenth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
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for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secntary. 

I  cooc  crir-oiHt 


[Docket  Na  RP85-27-000] 

NorttMm  Border  Pipeline  Co^  Filing  of 
Proposed  Initial  Rate  Schedule, 
Propoeed  Cttanges  of  FERC  Gas  Tariff, 
and  Proposed  Service  Agreement 

November  23. 1984. 

Take  notice  that  Northern  Border 
Pipeline  Company  (Northern  Border)  on 
November  19,  1984  tendered  for  filing  a 
Proposed  Initial  Rate  Schedule, 
Proposed  Changes  to  FERC  Gas  Tariff, 
and  Proposed  Service  Agreement. 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  effectuate  the 
terms  and  conditions  of  an  initial  rate 
schedule  known  as  Rate  Schedule  IT-l 
in  order  to  provide  intemiptible 
transportation  service  under  Applicant's 
certificate  issued  by  Commission  order 
dated  August  9, 1984.  in  Docket  No. 
CP84-420  or  under  section  7  of  the 
Natural  Gas  Act.  Such  rate  schedule  is 
proposed  to  be  included  in  Northern 
Border's  FERC  Gas  Tariff.  Original 
Volume  No.  1.  Northern  Border  states 
that  the  intemiptible  transportation 
service  rendered  under  proposed  Rate 
Schedule  IT-l  would  be  subject  to  the 
terms  and  conditions  of  a  new  service 
agreement  known  as  the  Intemiptible 
Transportation  Agreement.  Northern 
Border  further  states  that  the  proposed 
changes  in  its  FERC  Gas  Tariff.  Original 
Volume  No.  1  concern  conforming 
changes  made  in  Rate  Schedule  T-1  and 
the  General  Terms  and  Conditions  in 
order  to  integrate  Rate  Schedule  IT-l 
with  Northern  Border's  existing  Tariff. 

Northern  Border  proposes  to  charge 
its  IT-l  Shippers  a  rate  for  each 
dekatherm  mile  of  gas  stated  as  a  rate 
per  100  Dekatherm-Miles  equal  to  its 
debt  service.  Northern  Border  proposes 
to  base  the  Deka therm-Mile  rate  using 
its  actual  cost  of  service  for  a  prior  six 
month  period  and  the  billing 
determinants  therein.  Using  this 
methodology,  Northern  Border  proposes 
an  initial  rate  of  8.015  cents  per  100 
Dekatherm-Miles.  It  is  further  proposed 
that  the  rate  would  be  recomputed  and 
revised  tariff  sheets  filed  to  become 
effective  each  November  1  and  May  1. 
Intemiptible  Transportation  Agreements 
entered  into  would  use  the  rate  in  effect 
at  that  time  of  execution  for  the  entire 
term  of  service.  Revenues  received  from 


the  service  would  be  credited  to 
Northern  Border's  cost  of  service  it  is 
stated. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  St.,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  §§  385.214 
and  385.211  of  this  chapter.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  30, 1984.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Ooc.  a4-311M  Filed  11-27-14^  ftW  <in| 
MLUNQ  cooc  •717-41-11 


(Docket  No.  RP85-26-0001 

Northern  Natural  Gas  Co.  Division  of 
InterNorth,  Inc.;  Proposed  Changes  In 
FERC  Gas  Tariff 

November  23, 1984. 

Take  Notice  that  on  November  19. 
1984.  Northern  Natural  Gas  Company. 
Division  of  InterNorth.  Inc.  (Northern), 
tendered  for  filing  to  become  a  part  of 
Northern  Natural  Gas  Company's 
(Northern)  F.E.R.C.  Gas  Tariff.  Third 
Revised  Volume  No.  1: 

First  Revised  Sheet  Nos.  49,  49a  and  49b. 

These  sheets  contain  revisions  to  the 
Applicability  and  Character  of  Service 
and  Facility  Surcharge  sections  of 
Northern's  EUT-1  Rate  Schedule. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D..C,  20426,  in  accordance 
with  the  Commission's  Rules  of  Practice 
ft  Procedure  (18  CFR  385.211.  385.214). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  November  30, 1984. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene. 

Copies  of  this  filing  are  on  file  with 


the  Commission  and  are  available  for 

public  inspection. 

Kenneth  F.  Plumb, 

Secretary.  f 

|FR  Doc.  M-31iaS  Filed  11-27-M:  ft4B  (ml 
MLUNQ  cooc  •717-0t-« 


[Docket  No.  ER84-690-000] 

Northern  States  Power  Co.  et  al. 
(Minnesota);  Order  Accepting  for  Filing 
and  Suspending  Rates,  Granting 
Intervention,  and  Establishing  Hearing 
Procedures 

Issued  November  21, 1984 

Before  Commissioners:  Raymond ). 

O'Connor,  Chairman:  Georgians  Sheldon,  A. 

C.  Sousa,  Oliver  G.  Richard  III.  and  Charles 

C.  Stalon. 

On  September  20, 1984,  Northern 
States  Power  Company  (Minnesota) 
(NSPM).  Northern  States  Power 
Company  (Wisconsin)  (NSPW),  and 
Lake  Superior  District  Power  Company 
(Lake  Superior)  (together  referred  to  as 
the  NSP  Companies)  jointly  tendered  for 
filing  a  revised  coordinating  agreement 
dated  September  17. 1984.'  The  NSP 
Companies  operate  on  a  one-system 
basis;'  the  coordinating  agreement, 
encompassing  a  cost  of  service  formula 
rate,  is  intended  to  ensure  that  each 
operating  company  incurs  uniform 
power  supply  costs.  Aside  from 
developing  the  formula  with  greater 
specificity,  the  revised  agreement 
modifies  the  present  formula  rate  in 
three  ways:  (1)  All  transmission 
investment  is  allocated  without  regard 
to  voltage  level;  (2)  a  12-CP  demand 
allocator  based  on  projected  monthly 
demands  is  used,  rather  than  a  five  year 
combined  historical  and  forecasted 
average  of  the  winter  and  summer 
coincident  peaks  for  each  company;  and 
(3)  the  energy  charges  reflect  hourly 
costs  as  dispatched,  rather  than  average 
monthly  costs.  The  NSP  Companies 
request  that  the  revised  coordinating 
agreement  become  effective  December 
31, 1984. 

Notice  of  the  filing  was  published  in 
the  Federal  Register,  with  comments  due 
on  or  before  October  17, 1984.  On 
September  28, 1984,  as  supplemented  on 
October  22, 1984,  the  Minnesota  Public 
Utilities  Commission  and  the  Energy 
Issues  Intervention  Office  of  the 
Minnesota  Department  of  Public  Service 
(Minnesota  Agencies)  jointly  filed  a 
notice  and  motion  to  intervene  and  a 


'  See  Attachment  for  rate  schedule  designations. 
*  NSPW  and  Lake  Superior  are  wholly  owned 
subsidiaries  of  NSPM. 
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request  for  hearing.  The  Minnesota 
Agencies  object  to:  (1)  The  automatic 
adjusting  features  of  the  cost  of  service 
formula;  (2)  the  use  of  only  projected, 
rather  than  combined  historical  and 
projected,  demand  data;  and  (3)  the 
limited  time  available  to  interested 
parties  to  review  annual  updates  to  the 
formula.  Timely  notices  of  intervention 
were  also  filed  by  the  North  Dakota 
Public  Service  Commission  and  the 
Wisconsin  Public  Service  Commission, 
which  raised  no  substantive  issues. 

On  October  16, 1984,  the  River  Electric 
Association  '  and  the  City  of  Marshall, 
Minnesota  (Minnesota  Interveners)  filed 
a  motion  to  intervene.  In  addition,  the 
Minnesota  Interveners  raise  several 
issues,  including:  (1)  The  rolling-in  of 
transmission  investment;  (2)  the 
accounting  treatment  of  Lake  Superior; 
(3)  the  calculation  of  transmission 
losses;  (4)  the  development  of  demand 
allocation  factors;  (5)  the  actual  level  of 
integration  and  coordination  of 
operations  among  the  NSP  Companies; 
and  (6)  the  equalization  of  generation 
and  transmission  rates  among  the  NSP 
Companies. 

On  October  17. 1984.  five  wholesale 
customers  of  NSPW  and  Lake  Superior 
^Wisconsin  Interveners]  *  filed  a  motion 
to  intervene  and  a  request  for  a  one  day 
suspension  and  an  investigation  and 
hearing.  In  support  of  their  request  for 
suspension  and  a  hearing,  the 
Wisconsin  Interveners  cite  various  cost 
of  service  issues,  including:  (1)  The  rate 
of  return  en  equity;  (2)  the  demand 
allocation  methodology;  and  (3)  costs 
included  in  the  formula.  The  Wisconsin 
Interveners  also  request  assurances  that 
costs  passed  through  the  formula  will  be 
subject  to  discovery  and  modification 
during  subsequent  requirements  rate 
cases  for  each  company.' 

On  October  19. 1984.  the  Public 
Utilities  Commission  of  South  Dakota 
filed  an  untimely  notice  of  intervention, 
which  stated  no  position  as  to  the  filing. 

Discussion 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214),  the  timely  notices  and  motions 
to  intervene  serve  to  make  the 


'  The  River  Electric  Association  consists  of  the 
six  Minnesota  Cities  of  Anoka.  Brownton.  North  St. 
Paul.  Olivia.  Sauk  Center,  and  Shakopee. 

*  The  Wisconsin  Interveners  represent  the  Cities 
and  Villages  of  Bangor.  Barron.  Bloomer,  and 
Medford.  Wisconsin,  and  the  Wisconsin  Public 
Power  Incorporated  System. 

*  In  this  regard,  we  note  that  the  proposed 
formula  rate  comprises  an  automatic  adjustment 
clause  which  can  be  subject  to  subsequent  review 
or  investigation  as  to  the  propriatory  or  pmdence  of 
the  costs  flowed  through  the  clause.  See  Public 
Service  Company  of  New  Hampshire.  Opinion  No. 
37.  6  FERC  1  61.299  (1979). 


Minnesota  Agencies,  the  North  Dakota 
Commission,  the  Wisconsin 
Commission,  the  Minnesota  Interveners, 
and  the  Wisconsin  Interveners  parties  to 
this  proceeding.  In  addition,  we  find  that 
good  cause  exists  to  grant  the  late 
intervention  of  the  South  Dakota 
Commission,  given  the  interests  of  the 
constituency  which  it  represents,  the 
early  stage  of  this  proceeding,  and  the 
apparent  absence  of  any  undue 
prejudice  or  delay. 

Our  preliminary  review  of  the  NSP 
Companies'  filing  and  the  pleadings 
indicates  that  the  submittal  has  not  been 
shewrn  to  be  just  and  reasonable  and 
may  be  unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful.  Accordingly,  we 
shall  accept  the  revised  coordinating 
agreement  for  filing,  and  we  shall 
suspend  it  as  ordered  below. 

In  West  Texas  Utilities  Company,  18 
FERC  H  61,189  (1982),  we  explained  that 
where  our  preliminary  examination 
indicates  that  proposed  rates  may  be 
unjust  and  unreasonable,  but  may  net  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  nominal  suspension.  Here,  our 
exammation  suggests  that  the  proposed 
formula  rate  may  not  yield  substantially 
excessive  revenues.  Therefore,  we  shall 
suspend  that  rate  for  one  day,  to  become 
effective,  subject  to  refund,  en  January 
1,1985. 

The  Commission  orders: 

(A)  The  South  Dakota  Commission's 
untimely  notice  of  intervention  is  hereby 
granted,  subject  to  the  Commission's 
Rules  of  Practice  and  Procedure. 

(B)  The  NSP  Companies'  submittal  is 
hereby  accepted  for  filing  and 
suspended  for  one  day,  to  become 
effective  on  January  1, 1985,  subject  to 
refund. 

(C)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of  the 
revised  coordinating  agreement. 

(D)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  of  the  date  of  this  order,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 


Capitol  Street,  NE.,  Washington,  D.C. 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(E)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

Attachment — Rate  Schedule 
DesignatioDfi 


Designation 


Dasuiption 


(1)   Rat*  sctMdut*   FERC   No    437  (SKMr- 
wdaa  rata  sOwdut*  FERC  No.  416.  a* 


(2)  Supptomant  No   1  to  rata  actwdula  FERC 
No.  437 


Coonfenaang 
agraa- 

fncnt. 
ExhUs. 


(3)  Rata  achadula  FERC  No  73  (aupanwtas 

Coontnctino 

rata  achaduts  FERC  No    67,  as  amUa- 

agraa- 

(tiented). 

mam 

(4)  Supptamam  No.  1  to  rata  achadule  FERC 

ExtiMs. 

No.  73. 

iMtm  gupftef  OMrtet  Ptmtr  Company 


(5)  Rata  schadula  FERC  No.  32  (aupvaadaa 

CoonfnaVng 

rata  achadula  FERC  No.  30,  aa  si«pla- 

agree- 

mamad). 

fnvnL 

(6)  Supplamant  No  1  to  rata  schadiM  FERC 

ExtiibMs. 

No  32. 

[FR  Doc.  B4-3118e  Filed  11-Z7-M^  S.-45  am) 
BII.UNO  COOC  •717-01-M 


[Docket  No.  QF85-63-000] 

Richard  J.  Olaon;  Application  for 
Commiaaion  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

November  23, 1984. 

On  October  29, 1984,  Richard  J.  Olson 
(Applicant),  of  S.R.A.  Box  549.  Homer. 
Alaska  99603  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing  . 

The  4  kilowatt  wind  facility  is  located 
in  Homer.  Alaska. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
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petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  M-31212  Filed  11-27-84: 8:45  am) 

■LLBia  cooE  nn-m-m 


(Oock«t  No.  TA«5-1-41-«02] 

Southwest  Gas  Corp.;  Compliance 
FiHng 

November  23,  Iflet. 

Take  notice  that  on  November  16. 
1964,  Southwest  Gas  Corporation 
(Southwest)  tendered  for  filing  the 
following  tariff  sheet  to  be  a  part  of  its 
FERC  Gas  Tarift  Original  Volume  No.  1: 

Substitute  Twenty-fourth  Revised  Sheet 
No.ia 

Superseding  Twenty-third  Revised  Sheet 
No.  10. 

Southwest  states  that  this  revised  tariff 
sheet  reflects  the  rates  authorized  for 
Northwest  Pipeline  Corporation 
(Northwest)  by  Commission  order 
issued  October  31, 1984.  Southwest 
requests  an  effective  date  concurrent 
with  Northwest's  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
D.C.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
29, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kennadi  F.  Phmib. 
Secntary. 

|PR  Doc  84-31187  Filed  11-27-84:  8:49  «n| 

MUJNQ  COM  trir-et-a 


[Oodiel  No.  ER>4-604  OOt] 

Southwestern  Public  Service  Co.; 
Compliance  Filing 

November  23, 1984. 

Take  notice  that  on  November  13. 
1984.  Southwestern  Public  Service 
Company  submitted  for  filing  a 
compliance  report  pursuant  to  the 
Commission's  Order  issued  October  15, 
1984. 

The  Compliance  Filing  contained 
revised  tariffs,  revised  cost  of  service 
analyses  for  Period  L  fiscal  1983.  and 
Period  IL  fiscal  198S.  rebillings  under 
these  revised  tariffs  for  both  periods, 
and  the  necessary  exhibits,  rate  design, 
and  workpapers  relating  thereto. 

The  Compliance  Filing  also  contains 
Southwestem's  Bulk  Power  Market 
Experiment  Adjustment  Clause  as 
requested  by  Staff  during  Prehearing 
Conference  on  November  7. 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  D.C.  20426,  on  or 
before  December  8, 1984.  Comments  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KMHieth  F.  Plumb, 
Secretary. 

|FR  Doc.  84-31188  Filed  11-27-84:  S:4S  ami 
BHJJNQ  COM  Vir-M-M 


[Docket  No.  OF85-44-000] 

Swift  Creek  Power  Co.,  Inc.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
SmaH  Power  Production  Facility 

November  23. 1964. 

On  October  16, 1984,  Swift  Creek 
Power  Company.  Inc.  (Applicant).  165 
Wright  Brothers  Drive.  Salt  Lake  City. 
Utah  84116,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  1.55  MW  small  power  production 
facility  is  located  on  the  Swift  Creek 
Afton  in  Lincoln  County,  Wyoming.  It  is 
a  hydroelectric  generation  facility  (P- 
1651)  and  the  primary  energy  source  is 
water. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 


Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission'^  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 
Kennetii  F.  Plumb. 
Secretary. 

|FR  Doc  84-31213  Filed  11-27-84;  8:45  eml 
MIXINQ  COOE  8717-01-11 


[Docket  No.  QF85-51-000] 

Texasguff  Chemicals  Co.;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Cogeneration 
FaciHty 

November  23, 1984. 

On  0«:fober  22.  1984.  Texassulf 
Chemicals  Company,  a  division  of 
Texasguif  Inc..  (Applicant)  of  P.O.  Box 
30321.  Raleigh.  North  Carolina  27622 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  Texasguif 
Chemicals  Company's  Newgulf  sulphur 
mine  near  Newgulf  in  Wharton  County. 
Texas.  The  facility  installed  in  June 
1984,  will  consist  of  a  natural  gas-fired 
combustion  turbine  generator,  and  a 
waste  heat  recovery  boiler  (WHRB). 
Superheated  steam  from  the  WHRB  will 
be  utilized  to  produce  sulphur  using  the 
Frasch  process.  The  net  electric  power 
production  capacity  of  the  plant  will  be 
74.560  kW.  which  is  expected  to  be  sold 
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to  the  Houston  Lighting  and  Power 
Company.  No  electric  utility,  electric 
utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to. 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commissin  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  84-31214  Filed  11-27-84:  8.-45  eml 
WLUNQ  COOE  (717-01-11 


[Project  No.  7683-002] 

Tooele  County;  Surrender  of 
Preliminary  Permit 

November  23. 1984. 

Take  notice  that  Tooele  County. 
Permittee  for  the  proposed  Soldier 
Canyon  Project,  FERC  No.  7683  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
September  13, 1984,  and  would  have 
expired  on  February  28, 1986.  The 
project  would  have  been  located  in 
Soldier  Canyon.  Tooele  County.  Utah. 

The  Permittee  filed  the  request  on 
October  11. 1984,  and  the  preliminary 
permit  for  Project  No.  7683  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  §  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provide  for 
under  18  CFR  Part  4.  may  be  filed  on  the 
next  business  day. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  84-31211  Filed  11-27-84:  8:45  eml 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  O^ice  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $292,500  obtained  as 
the  result  of  a  Consent  Order  which  the 
DOE  entered  into  with  Thornton  Oil 
Corporation  a  reseller-retailer  of  motor 
gasoline  with  headquarters  in  Louisville. 
Kentucky  and  retail  operations  in  18 
states. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Thornton  • 
consent  order  funds  must  be  received 
within  90  days  of  publication  of  this 
notice  in  the  Federal  Register.  All 
applications  should  refer  to  Case 
Number  HEF-0497  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan.  Associate  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  SW.. 
Washington.  D.C.  20585,  (202)  252-2860. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(( ).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  relates  to  a 
Consent  Order  entered  into  by  Thornton 
Oil  Corporation  which  settled  possible 
pricing  violations  in  the  firm's  sales  of 
motor  gasoline  to  retail  customers 
during  the  period  April  1. 1979  through 
January  27. 1981. 

A  Proposed  Decision  and  Order 
tentatively  establishing  refund 
procedures  and  soliciting  comments 
from  the  public  concerning  the 
distribution  of  the  Thornton  consent 
order  funds  was  issued  on  June  15, 1984. 
49  FR  28095  (July  10. 1984).  As  the 
Decision  and  Order  published  with  this 
Notice  indicates,  applications  for 
refunds  may  now  be  filed  by  retail 
customers  who  purchased  motor 
gasoline  from  Thornton  during  the 
consent  order  period.  Applications  will 
be  accepted  provided  they  are  received 
no  later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  The  specific  information 
required  in  an  application  for  refund  is 
set  forth  in  the  Decision  and  Order. 


Dated:  November  14. 1984. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
November  14. 1984. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

Name  of  Firm:  Thornton  Oil 
Corporation. 

Date  of  Filing:  March  20, 1984. 

Case  Number:  HEF-0497. 

Pursuant  to  the  provisions  of  10  CFR 
Part  205.  Subpart  V,  on  March  20. 1984, 
the  Economic  Regulatory  Administration 
(ERA)  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA)  in  connection  with 
a  consent  order  entered  into  with 
Thornton  Oil  Corporation  (Thornton)  on 
April  6. 1983.  The  Petition  requests  that 
the  OHA  formulate  and  implement 
procedures  for  the  distribution  of  the 
funds  received  pursuant  to  the  Thornton 
consent  order. 

I.  lurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  the 
persons  who  may  have  been  injured  as  a 
result  of  alleged  or  adjudicated 
viofations  or  to  ascertain  readily  the 
amount  of  each  person's  injuries.  For  a 
more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  a  part  of  settlement 
agreements,  see  Office  of  Enforcement. 
9  DOE  %  82.508  (1981);  Office  of 
Enforcement,  8  DOE  H  82.597  (1981). 

II.  Background 

Thornton  is  an  independent  reseller- 
retailer  of  motor  gasoline  which 
operates  approximately  50  retail  outlets 
in  18  states.(7)  Thornton  sold  strictly 
Thornton-branded  motor  gasoline  from 
its  retail  outlets.  In  an  audit  of 
Thornton's  operations  during  the  period 
April  1, 1979  through  July  31. 1980  (the 
audit  period),  the  ERA  tentatively  found 
that  the  firm  had  violated  the  DOE  price 
regulations  set  forth  in  10  CFR  Part  212. 
Subpart  F.  Subsequently,  the  ERA 
prepared  a  Notice  of  Probable  Violation 
(NOPV)  in  which  it  alleged  that 
Thornton  had  overcharged  its  customers 
by  $193,627.7(1  in  sales  of  motor  gasoline 
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from  its  retail  outlets  during  the  audit 
period.(2)  It  appears,  however,  that  this 
NOPV  was  never  ofTicially  issued  to 
Thornton.  In  order  to  settle  all  claims 
and  disputes  between  Thornton  and  the 
DOE,  as  well  as  to  resolve  any  potential 
liability  regarding  the  firm's  retail  sales 
of  motor  gasoline  anywhere  in  the 
United  States  during  the  period  April  1, 
1979  through  January  27, 1981  (the 
consent  order  period],  the  Hrm  entered 
into  a  consent  order  with  the  DOE.  in 
which  Thornton  agreed  to  pay  $292,500 
to  the  DOE  [3)  The  consent  order  refers 
to  the  era's  allegations  of  overcharges, 
but  notes,  that  no  findings  of  violations 
were  made. 

On  June  15. 1984.  the  OHA  issued  a 
Proposed  Decisions  and  Order 
(Proposed  Decision)  tentatively  setting 
forth  procedures  to  distribute  refunds  to 
parties  wbo  were  injured  by  Thornton's 
alleged  violations  in  sales  of  motor 
gasoline  during  the  consent  order 
period.  Thornton  Oil  Corp.,  6  Fed. 
Enefgy  Guidelines  f  90.058,  49  FR  28085 
{July  10, 1984)  {Proposed  Decision).  In 
the  Proposed  Decision,  we  described  a 
two-stage  process  for  distribuion  of  the 
funds  made  available  pursuant  to  the 
Thornton  consent  order.  Specifically,  we 
proposed  to  disburse  funds  in  the  first 
stage  to  eligible  claimants  who  were 
injured  by  Thornton's  alleged 
overcharges.  We  stated  that  the  money 
available  after  payment  of  refunds  to 
eli^ble  claimants  in  the  first  stage 
would  be  distributed  during  a  second- 
stage  process  and  we  pointed  out  that 
the  ultimate  disposition  of  those  second- 
stage  funds  would  not  be  determined 
until  after  completion  of  the  first  stage. 

The  purpose  of  this  Decision  is  to 
establish  procedures  to  be  used  for  filing 
and  processing  claims  in  the  first  stage 
of  the  Thornton  refund  process.  This 
Decision  sets  forth  the  information  that 
a  purchaser  of  Thornton  motor  gasoline 
should  submit  in  order  to  establish 
eligibility  for  a  portion  of  the  consent 
order  funds.  In  establishing  these 
requirements,  we  will  address 
comments  filed  in  response  to  the  first- 
stage  proposal  in  the  Proposed  Decision. 
We  will  not  however,  determine 
procedures  for  the  second  stage  of  the 
refund  process  in  this  Decision.  Our 
determination  concerning  the  final 
disposition  of  remaining  funds  will 
necessarily  depend  on  the  size  of  the 
fund.  Marion  Corp.,  12  DOE  ^  85.014 
(1964)  (Marion).  It  would  therefore  be 
premature  for  as  to  address  the  issues 
raised  by  commenters  concerning  the 
dispostion  of  funds  remaining  after  all 
the  meritorious  first  stage  claims  have 
been  paid.[4) 


III.  Analysis  of  Comments  Filed  by 
Thornton 

Thornton  filed  comments  in 
opposition  to  the  proposed  refund 
procedures.  In  these  comments,  it 
requests  that  the  DOE  return  to  the  firm 
the  funds  it  has  remitted  pursuant  to  the 
consent  order  and  waive  the 
requirement  that  Thornton  continue  to 
pay  the  balance  of  its  refund  obligation. 
Thornton  maintains  that  it  has  "already 
refunded"  the  alleged  overcharges  to  its 
customers  because  it  has  been  forced  by 
market  conditions  to  lower  its  prices. 
Thornton  states  that  it  had  difficulty 
competing  in  the  marketplace  in  1983 
because  of  what  it  alleges  were  DOE 
mandated  price  rollbacks  to  retail 
customers  of  other  firms  charged  with 
DOE  regulatory  violations.  Thornton 
states  that  in  1983  it  realized  a  gross 
margin  of  only  $0,058  per  gallon  in  sales 
of  motor  gasoline  and  that  this  amount 
was  insufficient  to  earn  a  profit. 

As  a  preliminary  matter,  Thornton's 
submission  can  only  be  construed  as  a 
motion  to  modify  the  consent  order  and. 
as  such,  must  be  rejected.  Thornton 
appears  to  misunderstand  the  nature  of 
consent  orders.  A  consent  order  is  an 
agreement  voluntarily  executed  by  a 
firm  and  the  agency  to  settle  outstanding 
disputes  without  an  admission  of 
regulatory  noncompliance  by  the  firm. 
See  McAlester  Fuel  Co..  8  DOE  |  82.  533 
at  85,116  (1981)  [McAlester).  Because  of 
their  usefulness  in  the  resolving 
litigation,  consent  orders  are  unique 
remedial  instruments  that,  absent  highly 
unusual  circumstances,  should  not  be 
disturbed. 

See  Westland  Oil  Development  Corp.. 
8  DOE  1 82,582  at  85.316  (1981).  There 
are  stringent  proscriptions  against 
modifying  consent  orders  or  degrees. 
See  Richards  Oil  Co.,  7  DOE  1 82.015 
(1981).  Thornton  has  not  demonstrated 
that  extraordinary  circumstances  exist 
in  this  case  which  should  release  the 
firm  from  the  agreement  contained  in 
the  consent  order.  See  Midler  Oil  Co.,  9 
DOE  1 81,033  (1982)  (consent  orders 
accorded  a  great  measure  of  finality.  (5) 
Moreover,  it  should  be  emphasized  that 
Thornton  voluntarily  elected  to  enter 
into  the  consent  order,  and  did  so  to 
obtain  tangible  benefits,  namely,  to 
reduce  its  potential  refund  liability  and 
cost  of  litigation  to  a  sum  certain.  If 
Thornton  had  objected  to  the  terms  of 
the  consent  order,  it  need  not  have 
signed  it.  However,  since  the  firm,  at  its 
own  discretion,  entered  into  a  consent 
order  with  a  refund  provision,  it  can  not 
now  utilize  a  different  device  (i.e., 
claiming  that  its  low  prices  were  in 
essence  a  price  rollback  to  its 


customers)  to  resolve  the  DOE's 
allegations  of  regulatory  violations. 

Moreover,  even  if  we  were  to  consider 
Thornton's  claim  that  the  refund 
provisions  of  the  consent  order  should 
be  reconsidered,  we  are  not  persuaded 
by  the  firm's  arguments  that  the  consent 
order  funds  should  be  refunded  to  it  or 
that  it  should  be  relieved  from  future 
payments.  Thornton  is  completely 
incorrect  in  its  claim  that  price  rollbacks 
ordered  by  the  DOE  are  the  cause  of 
whatever  financial  difficulties  it  may 
have  experienced  during  1983.  As  a 
result  of  the  issuance  of  Executive  Order 
12287,  46  Fed.  Reg.  9909  January  30, 
1981),  which  removed  the  price  and 
allocation  controls  from  crude  oil  and 
refined  petroleum  products,  the  DOE  has 
not  regulated  the  ceiling  pHces  charged 
by  motor  gasoline  marketers  since 
January  27, 1981.  In  view  of  decontrol, 
the  DOE  has  determined  that  price 
rollbacks  are  not  an  effective 
mechanism  for  implementing  restitution 
to  customers  injured  by  their  suppliers' 
pricing  practices.  See,  e.g.,  Chana's  Auto 
Service  Center.  8  DOE  fl  83,002  (1981); 
New  York  Petroleum,  Inc..  12  DOE 
I  85,047  (1984).  Therefore  the  agency  has 
not  ordered  any  price  rollbacks  since 
decontrol.  Accordingly,  Thornton  is 
incorrect  in  its  allegation  that  the  DOE 
was  responsible  for  any  difficulties  the 
firm  may  have  incurred  in  1983,  and  the 
firm's  financial  situation  in  1983  is  not  a 
ground  for  altering  the  consent  order. 
We  therefore  do  not  accept  Thornton's 
comments  in  opposition  to  the 
establishment  of  a  special  refund 
proceeding  with  respect  to  its  consent 
fund. 

IV.  First-Stage  Refund  Procedures 

A.  Injury  Requirement 

In  the  Proposed  Decision  issued  in 
this  proceeding,  we  proposed  that 
customers  who  were  ultimate  consumers 
(end-users)  of  the  motor  gasoline 
purchased  from  Thornton  should  be 
presumed  to  have  been  injured  by 
Thornton's  pricing  practices.  See  10  CFR 
205.282(e).  Ultimate  consumers  would 
not  be  required  to  demonstrate  that  they 
absorbed  the  cost  increases  that 
resulted  from  Thornton's  alleged 
overcharges,  but  would  only  be  required 
to  submit  documentation  of  purchase 
volumes  to  be  eligible  for  a  refund.  In 
contrast,  with  respect  to  resellers 
(retailers  and  jobbers)  who  resold 
Thornton's  motor  gasoline,  we  proposed 
that  those  claimants  would  be  required 
to  establish  that  they  absorbed  the 
alleged  overcharges.  Under  the 
proposed  procedures  resellers  who 
limited  their  claims  to  50.000  gallons  per 
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month  would  not  be  required  to  , 
document  the  extent  of  injury,  and 
would  be  presumed  to  have  incurred 
injury  as  a  result  of  Thornton's  alleged 
overcharges. 

The  State  of  Texas  filed  conunents  in 
opposition  to  our  proposed  refund 
procedures.  Texas  contends  that  the 
Subpart  V  regulations  require  persons  to 
establish  injury  as  a  result  of  an  alleged 
regulatory  violation  in  order  to  be 
eligible  for  a  refund.  Texas  further 
argues  that  presumptions  of  any  kind 
can  only  be  utilized  after  the  claimant 
has  successfully  proven  injury. 
According  to  Texas,  presumptions  can 
be  apphed  to  determine  the  amount  of  a 
refund,  but  are  not  permitted  to  be  used 
to  establish  injury.  Although  Texas  fails 
to  distinguish  between  consumers  and 
resellers,  Texas'  conunents  appear  to  be 
directed  to  the  proposed  presumptions 
involving  resellers. 

Upon  further  review  of  the  audit 
records,  we  have  determined  that 
although  Thornton  is  a  retailer-reseller, 
the  consent  order  only  pertains  to  the 
retail  portion  of  the  firm's  operations. 
The  final  audit  report  states  that  "All 
reseller  type  transactions  were  analyzed 
for  potential  violations,  and  it  was 
determined  the  profit  margins 
[indicated] .  .  .  insignificant  overcharge 
potential.  The  reseller  transactions  were 
not  included  in  this  audit,  but  a  detailed 
audit  was  performed  on  .  .  .  company- 
operated  service  stations."  Audit  Report 
at  1.  Consequently,  from  the  record  we 
can  infer  that  the  retail  operation  was 
the  only  aspect  of  Thornton's  business 
which  led  to  the  consent  order 
agreement.  The  consent  order 
acknowledges  that  Thornton  sold  motor 
gasoline  to  "other  gasoline  distributors," 
but  expressly  states  that  it  is  intended  to 
settle  the  DOE's  claims  against 
Thornton  "which  have  arisen  from  the 
audit"  and  which  concern  "the  specified 
transactions  during  the  settlement 
period. "  Thornton  consent  order  at  HH  2 
and  3.  We  have  therefore  determined 
that  since  the  "specified  transactions"  in 
the  consent  order  were  strictly  retail 
transactions,  only  retail  customers  will 
be  eligible  to  receive  a  portion  of  the 
consent  order  funds.  Thus,  reseller 
refund  procedures  are  not  necessary  in 
this  case. 

In  light  of  our  determination  to 
establish  refund  procedures  only  for 
end-users  it  is  not  necessary  for  us  to 
consider  Texas'  objections  to  the  use  of 
presumptions  of  injury  with  respect  to 
resellers. (5)  Although  Texas'  objections 
do  not  appear  to  be  directed  toward  the 
proposed  procedures  for  end-user 
claimants,  to  the  extent  the  State 
intended  to  address  those  procedures, 


the  State's  objections  should  be 
rejected. 

Our  experience  in  prior  refund 
proceedings  has  convinced  us  that  it  is 
not  appropriate  to  require  end-users  to 
provide  the  same  documentation  of 
injury  that  we  generally  require  of 
resellers.  See,  e.g..  Marion;  Standard  Oil 
Company  (Indiana)/Union  Camp  Corp.. 
11  DOE  \  85.007  (1983):  Standard  Oil 
Company  (IndianaJ/Elgin,  Joliet  and 
Eastern  Railway,  11  DOE  \  85,105  (1983): 
Webster  Oil  Company.  12  DOE  \  85,070 
(1984).  Consumers  of  petroleum  products 
generally  fall  into  four  categories: 
commercial  end-users,  regulated  entities 
(e.g.,  public  utiUties),  governmental 
agencies,  and  the  general  public  (e.g., 
motorists).  Commercial  end-users  which 
use  petroleum  products  to  manufacture 
and  provide  other  goods  and  services  do 
not  resell  the  petroleum  products  in  the 
same  form.  Their  fuel  costs  are  only  one 
indistinguishable  component  of  their 
prices  for  goods  and  services. 
Furthermore,  these  conunercial  end- 
users  of  petroleum  products  were  not 
under  price  controls  during  the  Thornton 
consent  order  period  and  were  not 
required  to  maintain  records  showing 
the  petroleum  product  cost  justification 
for  their  prices.  In  the  past  we  have 
found  that  an  analysis  of  the  impact  of 
the  increased  cost  of  petroleum  products 
in  the  final  prices  of  products  and 
services  sold  outside  the  petroleum 
industry  would  be  beyond  the  scope  of 
DOE  refund  proceedings.  Office  of 
Enforcement,  10  DOE  H  85.072  (1983) 
(PVM).  and  also  that  there  is  no 
practicable  method  for  determining  the 
extent  to  which  individual  end-users 
may  have  passed  through  any  alleged 
overcharges  to  their  own  customers.  See 
Marion.  12  DOE  at  88,030,  and  cases 
cited  therein.  In  the  case  of  regulated 
entities  we  have  stated  that  these  types 
of  end-users  would  not  be  required  to 
demonstrate  that  they  absorbed  alleged 
overcharges  on  the  grounds  that  they 
are  generally  required  to  pass  on  to  their 
customers  the  benefits  of  any  refund 
received.  See  PVM,  10  DOE  at  88.387. 
With  respect  to  governmental 
purchasers  of  petroleum  products,  we 
presumed  that  the  taxpayers  who  would 
have  been  ultimately  injured  by  the 
consent  order  firm's  pricing  practices 
would  correspondingly  benefit  from  a 
refund  to  the  governmental  body.  In  the 
case  of  individuals  who  purchase 
refined  petroleum  products  for  their  own 
use  (motoring,  home  heating),  these 
ultimate  consumers'  inability  to  pass 
through  any  overcharges  is  obvious, 
since  there  are  no  down-stream 
purchasers  from  whom  such  a  consumer 
could  recover  increased  costs.  In  view  of 


the  foregoing,  we  have  determined  that 
end-users  absorbed  the  full  impact  of 
any  overcharges.  Therefore,  end-users 
will  only  need  to  document  the  specific 
quantities  of  Thornton  motor  gasoline 
they  purchased  during  the  consent  order 
period. 

In  the  Proposed  Decision,  we  stated 
that  end-users'  purchase  documentation 
could  be  in  the  form  of  credit  card  or 
other  receipts,  and  that  if  no  gallonage  is 
recorded  on  the  receipt,  a  customer 
could  extrapolate  purchase  volumes  by 
estimating  Thornton's  per  gallon  prices. 
In  a  subsequent  telephone  conversation 
with  Thornton,  we  learned  that 
Thornton  does  not  accept  any  credit 
cards,  and  that  all  transactions  were 
made  on  a  cash  only  basis.(7)  It  is 
therefore  likely  that  most  customers  will 
not  have  receipts.  Accordingly,  we  have 
determined  that  an  applicant  may 
submit  an  estimate  of  purchases  with  a 
detailed  explanation  showing  how  the 
estimated  purchase  volumes  were 
derived. 

B.  Allocation  of  Refund  Money 

In  the  Proposed  Decision,  we 
proposed  that  refunds  be  calculated 
according  to  a  volumetric  method. 
Under  this  method,  refunds  would  be 
computed  by  multiplying  an  applicant's 
total  purchase  volumes  by  a  per  gallon 
volumetric  amount  computed  by 
dividing  the  Thornton  settlement 
amount  by  the  total  volume  of  covered 
petroleum  products  sold  by  Thornton 
during  the  consent  order  period.  In  this 
case,  the  volumetric  amount  is  $0.001714 
($292,500  which  will  utlimately  be 
remitted  to  the  DOE  divided  by 
170,653,035  gallons  of  motor  gasoline 
sold  by  Thornton  during  the  consent    • 
order  period). (5)  No  comments  were 
received  with  regard  to  this  proposal. 
Accordingly,  we  will  implement  the 
proposal. 

We  will  also  adopt  the  proposed 
minimum  refund  amount  of  $15.00  based 
upon  our  experience  in  prior  refund 
cases  that  the  costs  of  processing  claims 
outweighs  the  benefits  of  distributing 
refunds  for  less  then  this  amount.  See, 
e.g..  Uban  Oil  Co.,  9  DOE  I  82.541  at 
85.225  (1982).  [9) 

V.  Application  for  Refund  Procedures 

We  have  determined  that  the 
procedures  described  above  are  the 
most  equitable  and  efficacious  means  of 
distributing  the  Thornton  consent  order 
funds.  Accordingly,  we  shall  now  accept 
applications  for  refunds  from  customers 
of  Thornton  who  purchased  motor 
gasoline  from  Thornton's  retail  outlets 
during  the  consent  order  period. 
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Each  applicant  should  include  in  its 
application  a  statement  of  its  motor 
gasoline  purchases  from  Thornton 
during  the  consent  order  period.  If  no 
documentation  of  the  gallons  purchased 
is  available,  an  applicant  must  submit  a 
detailed  explanation  of  how  its  volumes 
were  estimated,  including  any  pertinent 
information  which  supports  its  claim. 
e.g..  the  type  and  number  of  vehicles 
owned,  the  number  of  miles  driven,  the 
location  of  the  Thornton  outlets  where 
gasoline  was  purchased,  etc. 

All  apphcations  must  be  received 
within  90  days  after  publication  of  the 
Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Docket  Room  of  the  OHA.  Any 
applicant  who  believes  that  its 
application  contains  confidential 
information  must  so  indicate  and  submit 
two  additional  copies  of  its  application 
from  which  the  confidential  information 
has  been  deleted,  together  with  a 
statement  specifiying  why  any  such 
information  is  privileged  or  confidential. 
10  CFR  205.283(a).  Each  application 
must  also  include  the  following 
statement:  "I  swear  (or  affirm)  that  the 
information  submitted  is  true  and 
accurate  to  the  best  of  my  knowledge 
and  belief."  See  10  CFR  205.283(c);  18 
U.S.C.  1 1001.  In  addition,  the  applicant 
should  furnish  the  name  and  telephone 
number  of  a  person  who  may  be 
contacted  by  this  Office  for  additional 
information  concerning  the  application. 
All  applications  should  refer  to  Case 
Number  HEF-0497,  and  should  be  sent 
to:  Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC.  20585. 

It  is  therefore  ordered  that: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Thornton  Oil  Corporation 
pursuant  to  the  Consent  Order  executed 
on  April  6, 1983  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  November  14, 1964. 
George  B.  Breznay. 
Director.  Office  of  Hearings  and  Appeals. 

Footnotn 

[1]  Thornton  operates  retail  outlets  in 
Connecticut.  New  York.  New  lersey. 
Pennsylvania,  Ohio,  Michigan,  illinois. 
Indiana,  Kentucky,  Tennessee,  West  Virginia. 
Virginiar,  Maryland.  North  Carolina,  South 
Carolina.  Georgia,  Florida,  and  Texas. 

(2)  No  overcharges  were  found  in  a 
preliminary  audit  of  Thornton's  small  reseller 
operations.  As  a  result.  Thornton's  reseller 


operations  were  dropped  from  the  audit  and 
no  allegations  of  reseller  overcharges  were 
made. 

[3]  Thornton  is  making  timely  payments  in 
accordance  with  the  consent  order 
provisions,  and  as  of  October  31, 1984,  had 
paid  S182.782.70  to  the  DOE.  The  Tirm's 
payments  are  scheduled  to  be  completed  in 
May  1986. 

[4]  Comments  on  the  second-stage  refund 
procedures  were  filed  by  the  states  of 
Arkansas,  Delaware,  Kansas,  Iowa, 
Louisiana,  North  Dakota,  Rhode  Island,  and 
West  Virginia.  These  states  argue  that  any 
funds  remaining  in  the  consent  order  fund 
after  refunds  are  distributed  to  meritorious 
claimants  should  be  distributed  to  the  states 
for  use  in  energy-related  projects. 

(5)  The  DOE  procedural  regulations  provide 
that  an  application  for  modification  or 
rescission  of  a  consent  order  will  be 
considered  only  if  an  applicant 
"demonstrates  signiRcantly  changed 
circumstances."  10  CFR  205.199)(d]  and 
205.135(b)(1).  Thornton  has  also  made  no 
showing  whatsoever  that  there  exist 
"significantly  changed  circumstances"  within 
the  meaning  of  these  regulatory  provisions. 

[6]  Moreover,  these  objections  have  been 
thoroughly  considered  and  rejected  in 
previous  Decisions.  See,  e.g.,  Office  of 
Special  Counsel,  10  DOE  |  85,048  at  88.207 
(1982).  Texas  has  presented  no  basis  for 
reconsidering  our  prior  conclusions  regarding 
the  use  of  presumptions  in  refund 
proceedings. 

(7)  See  Memorandum  of  July  13, 1984 
telephone  conversation  between  Lawrence 
Hammett.  Vice  President  of  Thornton,  and 
Diane  Shaw,  OHA  Staff  Analyst. 

[8]  Although  the  DOE  has  not  received  the 
complete  settlement  amount  in  this  case,  the 
amount  currently  held  in  escrow  is  sufficient 
to  permit  us  to  consider  first-stage  refund 
claims  on  the  foregoing  basis.  An  eligible 
applicant  will  also  receive  a  proportionate 
share  of  the  interest  accrued  on  the  consent 
order  fund  since  its  deposit  in  the  escrow 
account. 

[9]  Under  the  volumetric  method  for 
allocating  refunds  in  this  proceeding,  we 
calculate  that  an  applicant  must  have 
purchased  at  least  8.750  gallons  of  Thornton 
motor  gasoline  during  the  22-month  consent 
order  period  in  order  to  qualify  for  the 
minimum  $15.00  refund.  In  contrast, 
according  to  Energy  Information 
Administration  data,  the  average  motorist 
consumed  approximately  1U)80  gallons  of 
motor  gasoline  per  car  during  the  consent 
order  period.  Consumption  Patterns  of 
Household  Vehicles.  June  1979  to  December 
1980.  DOE/EIA-0319,  at  2.  Even  if  all  of  that 
motor  gasoline  were  purchased  from  a 
Thornton  outlet,  that  average  motorist  would 
qualify  for  a  refund  of  only  $1.85.  Thus,  we 
anticipate  that  although  many  of  Thornton's 
retail  customers  may  have  legitimate  claims, 
most  of  those  claims  will  fall  below  the  $15.00 
threshold. 

IFR  Doc  84-31244  Hlnl  11-27-44;  ^46  Mn| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-240049;  FRL-2722-4] 

Pesticides;  Special  Local  Need 
Registrations;  Voluntary  Cancellations; 
Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice:  correction. 

summary:  EPA  is  correcting  a  notice 
that  inadvertently  listed  as  cancelled  a 
section  24(c)  registration  of  a  pesticide 
product. 

EFFECTIVE  DATE:  November  28. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lela  Sykes,  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW,.  Washington.  D.C.  20460. 
Office  location  and  telephone  number 
Rm.  718C,  CM  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA,  (703- 
557-2126). 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  84-15955  appearing  at  page  25298 
in  the  Federal  Register  of  June  20. 1984. 
EPA  listed  various  cancellations  of 
section  24(c)  registrations  for  pesticide 
products.  One  of  the  cancellations  was 
in  error:  CA  77  0084  for  Black  Leaf  40 
(5887-7)  Volck  Supreme  Oil  Spray  (239- 
2039]  Tank  Mix  by  FMC  Corp.. 
registered  4/15/77.  This  document  gives 
notice  that  registration  CA  77  0084 
remains  in  effect.  The  correct  registrant 
is  the  California  Department  of 
Agriculture  and  not  FMC  Corp.  as  listed 
in  the  Federal  Register  notice. 
(Sec.  6(a)(1)  of  FIFRA,  as  amended.  66  Stat 
973,  89  Stat.  751)  (7  U.S.C.  136)) 

Dated:  November  9, 1984. 
John  W.  Melone, 
Acting  Director,  Office  of  Pesticide  Programs. 

|FR  Doc.  84-30544  Filed  11-27-84:  8:4S  am) 
nUJNQ  COOE  MM-SO-M 

IOPTS-51537:  TSH-FRL-2676-71 

Certain  Chenrticals;  Premanufacture 
Notices 

Correction 

In  FR  Doc.  84-25220,  beginning  on 
page  37458,  in  the  issue  of  Monday. 
September  24, 1984,  make  the  following 
corrections: 

1.  On  page  37458.  in  column  three, 
under  PMN  S4-1180,  second  line 
"Methylene"  should  read  "Thio". 

2.  On  the  same  page,  same  column, 
under  PMN  84-1151  on  the  second  line  of 
the  last  paragraph,  "300"  should  read 
"100". 
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3.  On  page  37459,  in  column  three 
under  PMN  S4-11S3  on  line  eleven, 
"BODS"  should  read  'BODj"; 

4.  Also  on  the  same  line.  "BOD20^" 
should  read  "BODm:  ' 

5.  And  on  line  twelve.  "LC50"  should 
read  "LGw". 


[PP  902200^469;  FRL-272e-11 

Pirimiphos-Metttyt;  Extension  of 
Temporary  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  extended  temporary 
tolerances  for  the  combined  residues  of 
the  insecticide  pirimiphos-methyl  and*its 
metabolites  in  or  on  certain  raw 
agricultural  commodities. 
date:  These  temporary  tolerances 
expire  September  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail: 

Jay  Ellenberger,  Product  Manager  (PM) 
12,  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  202,  CM*2m  1921  Jefferson  Davis 
Highway.  Arlington,  VA,  (703-557- 
2386). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  that  was  published  in 
the  Federal  Register  of  November  30, 
1983  (48  FR  54117).  announcing  the 
extension  of  temporary  tolerances  for 
the  combined  residues  of  the  insectide 
pirimiphos-methyl,  0-[2-diethylamino)- 
6-methyl-4-pyrimidinyl]  0,0- 
dimethylphosphorothioate,  the 
metabolite  0-(2-ethylamino-6-methyl- 
pyrimidin-4-yl),  0,0- 
dimethylphosphorothioate.  and  in  free 
and  conjugated  form,  the  metabolites  2- 
dimethylamino-6-methyl-pyrimidin-4-ol. 
2-ethylamino-6-methyl-pyrimidin-4-ol 
and  2-amino-6-methyl-pyrimidin-4-ol  in 
or  on  the  raw  agricultural  commodities 
corn,  grain  sorghum  and  wheat  at  10.0 
parts  per  million  (ppm),  rice  at  15.0  ppm. 
A  related  food  additive  regulation  has 
extended  a  tolerance  for  pirimiphos- 
methyl  in  rice  and  wheat  milling 
fractions  at  50.0  ppm  and  rice  hulls  at 
60.0  ppm  appears  elsewhere  in  this  issue 
of  the  Federal  Register.  These  tolerances 
were  issued  in  response  to  pesticide 
petition  PP  9G2200,  submitted  by  ICI 
Americas.  Inc.,  Regulatory  Affairs 
Department,  Wilmington,  DE  19897. 
These  temporary  tolerances  have 
been  extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 


commodities  named  above  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  {10182-EUP- 
17),  which  is  being  extended  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended, 
(Pub.  L.  95-396,  92  Stat.  819;  7  U.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  extension  of 
these  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  ICI  Americas,  Inc.,  must 
immediately  notify  the  EPA  of  any 
Hndings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

.  These  tolerances  expire  September  27, 
1985.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981,  (46 
FR  24950). 

(Sec.  408(j).  68  Stat.  516  (21  U.S.C.  346a(j))) 


Dated:  November  4. 1964. 
RobaH  V.  Browm. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

m  Doc  S4-311M  FiM  ll-^-M  MS  unl 
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[PP  9G2154/T470;  FRL-2726-2I 

Plrimiphoe-Mettiyt;  Renewal  of 
Temporary  Tolerances 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  has  renewed  temporary 
tolerances  for  the  combined  residues  of 
the  insecticide  pirimiphos-methyl  vd  its 
metabolites  in  or  on  certain  raw 
agriculttiral  conunodities. 
DATE:  These  temporary  tolerances 
expire  September  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  Mail: 

Jay  Ellenberger,  Product  Manager  (PM) 
12.  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  D.C.  20460. 
Office  location  and  telephone  number 
Rm.  202,  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA,  (703-557- 
2386). 
SUPPLEMENTARY  INFORMATION:  EPA  has 
renewed  temporary  tolerances  for  the 
combined  residues  of  the  insecticide 
pirimiphos-methyl,  o-(2-(diethylamino)- 
6-methyl-4-pyrimidinylJ  0,0- 
dimethylphosphorothioate,  the 
metabolite  0-(2-ethylamine-6-methyl- 
pyrimidin-4-yl)  0,0- 
dimethylphosphorothioate,  and  in  free 
and  conjugated  form,  the  metabolites  2- 
dimethylamino-6-methyl-pyrimidin-4-ol, 
2-ethylamino-6-methyl  pyrimidin-4-ol 
and  2-amino-6-methyl-pyrimidin-4-ol  in 
or  on  the  raw  agricultural  commodities 
peanuts  at  25.0  parts  per  million  (ppm). 
peanuts  hulls  at  125.0  ppm,  fat,  meat  and 
meat  by-products  of  cattle,  goats,  hogs, 
horses,  poultry  and  sheep  (except  liver 
and  kidney)  at  0.1  ppm,  liver  and  kidney 
of  cattle,  goats,  hogs,  horses,  poultry  and 
sheep  at  0.5  ppm  and  milk  and  eggs  at 
0.1  ppm.  A  related  food  additive 
regulation  renewing  a  tolerance  for 
pirimiphos-methyl  in  peanut  oil  at  50.0 
ppm  appears  elsewhere  in  this  issue  of 
the  Federal  Register.  These  tolerances 
were  renewed  in  response  to  pesticide 
petition  PP  9G2154  submitted  by  ICI 
Americas,  Inc.,  Regulatory  Affairs 
Department  Wilmington,  DE  19897, 

The  company  has  requested  a  1-year 
renewal  of  the  temporary  tolerances  to 
permit  the  continued  marketing  of  the 
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above  raw  agricultural  commodities 
when  treated  in  accordance  with  the 
provisions  of  experimental  use  permit 
10182-EUP-15.  which  is  being  renewed 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended.  (Pub.  L  95-396,  92  Stat.  819;  7 
U.S.C.  136). 

The  scientiHc  date  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  a  renewal  of  the 
temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  renewed  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  ICI  Americas,  Inc..  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance,  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  September  27, 
1985.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  above 
raw  agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534.  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signiBcant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Fedetal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  4080),  M  Stat.  518,  (21  U.S.C.  346a(j))) 


Dated:  November  4, 1984. 
Robert  V.  Brown, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

IFK  Doc.  S4-31tS7  Filed  11-27-64;  8:45  (nij 
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(OPTS-59173A;  FRL-272S-S] 

Certain  Chemicals;  Approval  of  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substance 
Control  Act  (TSCA),  TME-85-1.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  November  20, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Candy  Brassard,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611,  401  M  St.  SW.. 
Washington,  DC.  20460,  (202-475-6992). 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  of  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-85-1.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  (if  any)  specified 
below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
numbers  of  workers  exposed  to  the  new 
chemical,  and  the  levels  and  durations 
of  exposure  must  not  exceed  that 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
the  application  and  in  this  notice  must 
be  met. 


The  following  additional  restrictions 
apply  to  TME-85-1.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  use  of  the  substance  is  restricted  to 
that  approved  in  TME-85-1.  In  addition, 
the  Company  shall  maintain  the 
following  records  until  five  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced  and  must  make 
these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  maintain  daily 
records  of  the  number  of  workers 
exposed,  the  level  of  exposure,  and  the 
duration  of  exposure. 

3.  The  apphcant  must  maintain 
records  of  determinations  that  the 
gloves  are  impervious  to  the  TME 
substance. 

4.  The  applicant  must  maintain 
records  of  persons  who  wear  impervious 
gloves,  chemical  safety  goggles,  and 
aprons  during  the  manufacturing, 
processing,  and  use  of  the  TME 
substance. 

5.  The  applicant  must  maintain  copies 
of  any  Material  Safety  Data  Sheet  used. 

6.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment,  and  must  make  these 
records  available  to  EPA  upon  request. 

7.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

TME-85-1 

Date  of  Receipt:  October  10, 1984. 

Notice  of  Receipt:  October  19, 1984  (49 
FR  41102). 

Applicant:  Confidential. 

Chemical:  (G)  Modified  styrene 
copolymer. 

Use:  (G)  Industrial  coating. 

Production  Volume:  9,400  kg. 

Number  of  Customers:  One. 

Worker  Exposure:  Confidential. 

Test  Marketing  Period:  6  months. 

Commencing  on:  November  20, 1984. 

Risk  Assessment:  Based  on  analogy 
with  structurally  related  substances  the 
Agency  identified  potential 
developmental  toxicity  and 
neurotoxicity  concerns.  However,  under 
the  conditions  outlined  above  and  the 
restrictions  below,  the  estimated  worker 
exposure  to  the  test  market  substance 
will  not  be  significant.  Therefore,  the 
test  market  substance  will  not  pose  an 
unreasonable  risk  to  human  health.  No 
significant  environmental  concerns  were 
identified  and  environmental  release  of 
the  test  market  substance  is  expected  to 
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be  low.  The  test  market  substance  will 
not  pose  an  unreasonable  environmental 
risk. 

Additional  Restrictions:  The  workers 
are  required  to  wear  impervious  gloves 
and  chemical  safety  goggles  during 
operations  that  involve  the 
manufacturing  and  processing  and  use 
of  the  substance.  The  Material  Safety 
Data  Sheet  (MSDS)  must  include  the 
requirements  for  workers  to  wear 
impervious  gloves,  chemical  safety 
goggles,  aprons,  and  warning  to  avoid 
inhalation. 

The  gloves  must  be  determined  by  the 
applicant  to  be  impervious  to  the  TME 
substance  under  the  conditions  of 
exposure,  including  the  duration  of 
exposure.  The  applicant  shall  make  this 
determination  either  by  testing  the 
gloves  under  the  conditions  of  exposure 
or  by  evaluating  the  specifications 
provided  by  the  manufacturer  of  the 
gloves.  Testing  or  evaluation  of 
specifications  shall  include 
consideration  of  permeability, 
penetration,  and  potential  chemical  and 
mechanical  degradation  of  the  gloves  by 
the  TME  substance  and  associated 
chemical  substances. 

In  addition,  the  workers  are  required 
to  avoid  conditions  where  there  is 
potential  for  inhalation  of  the  TME 
substance  during  manufacturing, 
processing  and  use. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  November  20. 1984. 
Don  R.  Clay, 
Director,  Office  of  Toxic  Substances. 

|FR  Doc  S4-311M  Filed  11-27-84:  8:45  tinl 
atUJNQCOOE  WM-5<MI 


[OPTS-59173B;  FRL-2725-6) 

Certain  Chemicals;  Approval  of  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-85-2.  The  test 
marketing  conditions  are  described 
below. ' 
EFFECTIVE  DATE:  November  20, 1984. 


FOR  FURTHER  INFORMATION  CONTACT: 

Candy  Brassard,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611,  401  M  St.  SW., 
Washington,  DC  20460,  (202-475-8992). 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-85-2.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  imder  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  (if  any)  specified 
below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  The  production  volume 
must  not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-85-2.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  use  of  the  substance  is  restricted  to 
that  approved  in  TME^5-2.  In  addition, 
the  Company  shall  maintain  the 
following  records  until  five  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced  and  must  make 
these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment,  and  must  make  these 
records  available  to  EPA  upon  request. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

TME-a5-2 

Date  of  Receipt:  October  10, 1984. 
Notice  of  Receipt:  October  19, 1984  (49 
FR  41102). 


Applicant:  Confidential. 

Chemical:  (G)  Modified  polymer  of 
alkanedioic  acid. 

Use:  (G)  A  spray  applied  resin 
component  of  an  industrial  coating. 

Production  Volume:  75,000  kg. 

Number  of  Customers:  Ten. 

Worker  Exposure:  Confidential. 

Test  Marketing  Period:  One  year. 

Commencing  on:  November  20, 1984. 

Risk  Assessment:  No  significant 
health  or  environmental  concerns  were 
identified.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  November  20. 1984. 
Don  R.  Clay, 

Director,  Office  of  Toxic  Substances. 

|FR  Doc.  84-SlieS  Filed  11-Z7-M:  &-45  ami 
WLUNQ  COOE( 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Agency  Infonnation  Collection 
Activitiea  Under  0MB  Review; 
Approval* 

November  20, 1984. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget. 
For  further  information  contact  Doris 
Peacock,  Agency  Clearance  Officer, 
(202)  632-7513. 
OMB  No.:  3060-0048 
Title:  Application  for  Consent  to 

Transfer  of  Control  of  Corporation 

Holding  Common  Carrier  Radio 

Station  Construction  Permit  or  License 
Form  No.:  FCC  704 

The  approval  on  FCC  704  has  been 
extended  through  11/30/87.  The  April 
1983  edition  with  the  previous  expiration 
date  of  10/31/84  will  remain  in  use  until 
updated  forms  are  available. 
OMB  No.:  3060-0051 
Title:  License  Expiration  Notice  and 

Renewal  Application  Short  Form 
Form  No.:  FCC  405-B 

The  approval  on  FCC  405-B  has  been 
extended  through  11/30/87.  The 'April 
1982  edition  with  the  previous  expiration 
date  of  10/31/84  will  remain  in  use  until 
updated  forms  are  available. 
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OMB  No.:  3060-0053 

Title:  Application  for  Coosent  to 

Transfer  of  Control  of  Corporation 

Holding  Station  License 
Form  No.:  FCC  703 

The  approval  on  FCC  703  has  been 
extended  through  11/30/87.  The 
November  19B2  edition  with  the 
previous  expiration  date  of  10/31/84  will 
remain  in  use  until  updated  forms  are 
available. 

OMB  No-  3060-0088 
Title:  Annual  Report  of  Licensee  of 

Private  Operational  Fixed  Microwave 

Radio  Service  Stations 
Form  No.:  FCC  402- A 

The  approval  on  FCC  402-A  has  been 
extended  throu^  11/30/87.  The  July 
ISS.*!  edition  with  the  previous  expiration 
date  of  10/31/84  will  remain  in  use  until 
updated  forms  are  available. 
OMB  No.:  3060-0088 
Title:  Application  for  Land  Radio 

Station  License  in  the  Maritime 

Services 
Form  No.:  FCC  503 

The  approval  on  FCC  503  has  been 
extended  through  11/30/87.  The  May 
1984  edition  with  the  previous  expiration 
date  of  11/30/84  will  remain  In  use  until 
updated  forms  are  available. 
OMB  No.:  3060-0093 
Title:  Application  for  Renewal  of  Radio 

Station  License  in  Specified  Services 
Form  No.:  FCC  405 

The  approval  on  FCC  405  has  been 
extended  through  11/30/87.  The 
Deceml)er  19S1  edition  with  the  previous 
expiration  date  of  10/31/84  will  remain 
in  use  until  updated  forms  are  available. 
William  ].  Tricarico, 

Secretary,  Federal  Communications 
Commission. 

|FR  Doc.  M-31iaz  nied  11-Z7-M:  ll;4Sani| 
MJJNQ  COOC  1712-01-11 


FEDERAL  HOME  LOAN  BANK  BOARD 
(NaAC-4031 

Mutual  Home  Federal  Savings  and 
Loan  Association;  Grand  Rapkte,  Ml; 
Final  Action;  Approval  of  Conversion 
Appncanon 

Dated:  November  21. 1964. 

Notice  is  hereby  given  that  on 
October  25, 1984,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Mutual  Home  Federal  Savings  and  Loan 
Association.  Grand  Rapids.  Michigan, 
for  permission  to  convert  to  the  stock 
form  of  organizati<m.  Copies  of  the 
application  are  available  for  inspection 


at  the  Secretariat  of  the  Board.  1700  G 
Street.  NW..  Washington,  aC  20552. 
and  at  the  Office  of  the  Supervisory 
Agency  of  the  Federeii  Home  Loan  Bank 
of  Indianapolis.  1350  Merchants  Plaza, 
South  Tower.  115  West  Washington 
Street.  P.O.  Box  60.  Indianapolis. 
Indiana  46206. 

By  the  Federal  Home  Loan  Bank  Board. 
M-Fina. 
Secretary. 

|m  Doc  »l-31ia7  Filed  tl-27-M:  a:4S  ui) 
BtLUNO  CODE  (720-91-M 


FEDERAL  MARfTIME  COMMISSION 

Inactive  Tariff  s— Bureau  of  Tartffs; 
Intent  To  Cancel 

The  domestic  offshore  files  of  the 
Federal  Maritime  Commission  contain 
numerous  tariffs  which  have  been 
classified  as  inactive  either  because  the 
Commission's  staff  has  been  unable  to 
contact  the  tariff  filers  at  the  addresses 
shown  on  the  tartffs  at  the  staff  has 
been  advised  by  the  carrier  or  its  agent 
that  the  tariffs  no  longer  cover  a 
common  carrier  service.  The  tariff 
pubUcationa  of  the  following  carriers, 
including  their  last  known  addresses, 
fall  into  the  inactive  category: 
Aleut-Alaska  Shipping  Company,  600  S. 

Brandon,  Seattle,  Washington  98108; 

FMC-FNo.2 
Aleut-Alaska  Shipping  Company,  800  S. 

Brandon,  Seattle,  Washington  98108: 

FMC-F  No.  3 
Alexander  &  Associates,  112  Erie 

Avenue,  Seattle,  Washington  98122; 

FMC-F  No.  2 
Alse  Almacen  Inc.,  GJ».0.  Box  884,  San 

Jtian,  Puerto  Rico  00936:  FMC-F  No.  1 
Atlantic  Consolidators,  Inc.,  2500  83rd 

Street,  North  Bergen,  New  Jersey 

07047;  FMC-F  No.  1 
Cal-Hawaii  Freight  Systems,  Inc.,  5901 

South  Eastern  Avenue,  Commerce, 

California  90040;  FMC-F  No.  2 
Cal-Hono  Freight  Forwarders.  Inc.,  1470 

E.  4th  Street  Los  Angeles,  California 

90033:  FMC-F  No.  1 
California  Freight  Specialists,  Inc.,  Ill 

San  Leandro  Boulevard,  San  Leandro. 

California  94577;  FMC-F  No.  5 
California  Freight  Specialists.  Inc.,  Ill 

San  Leandro  Boulevard,  San  Leandro. 

California  94577;  FMC-F  Na  6 
California  Freight  Specialists,  Inc.  Ill 

San  Leandro  Boulevard.  San  Leandro, 

California  94577;  FMC-F  No.  7 
Caribbean  Express  Corp..  3751  W.  North 

Avenue,  Chicago,  Illinois  60647;  FMC- 

FNo.  3 
Caribbean  Freight  Service.  Inc.,  11102 

Downs  Road.  Pinevilie,  North 

Carolina  28134;  FMC-F  No.  1 


Caribbean  Project  Lines,  87-10  51st 

AveiHje,  ElmhursL,  New  York  11373; 

FMC-F  No.  1 
Caribbean  Project  Lines.  87-10  5l8t 

Avenue.  Elnihtirst  New  York  11373; 

FMC-F  No.  2 
Caribe  Shipping,  Ina,  24  Dodworth 

Street,  Brooklyn.  New  York  11221; 

FMC-F  No.  3 
Christie-Lambert  Van  &  Storage  Co., 

Inc.,  1010  6th  Avenue  N.,  Kent. 

Washington  98031;  FMC-F  No.  1 
Coastal  Barge  Lines,  Inc.,  834  Nickerson 

Street,  Seattle,  Washington  98111; 

FMC-F  No.  3 
Divesco  International,  P.O.  Box  100- 

Ortega  Station,  Jacksonville,  Florida 

32210;  FMC-F  No.  1 
Econofreight  Caribbean,  Inc.,  G.P.O.  Box 

70155,  San  Juan,  Puerto  Rico  00938; 

FMC-F  No.  1 
Gem  Shipping  Service.  305  Valasco 

Sh-eet,  Houston,  Texas  77003;  FMC-F 

No.  3 
Ghezzi  Trucking  Inc.,  2517  N.W.  195 

Place,  Seattle.  Washington  98177; 

FMC-F  No.  5 
Hawaiian  Container  Corporation.  730 

11th  Street,  Oakland.  California  94606: 

FMC-F  No.  2 
Intermodal  Freight  Transportation.  Inc.. 

P.O.  Box  3506,  Carolina.  Puerto  Rico 

00630;  FMC-F  No.  1 
Islands  Freight  Transportation.  Inc..  P.O. 

Box  4374,  Carolina,  Puerto  Rico  00630; 

FMC-F  No.  2 
Key  Warehouse  Corp.,  P.O.  Box  524282, 

Miami,  Florida  33152;  FMC-F  No.  3 
La  Isia  Transport  Corp..  166  South  1st 

Street.  Brooklyn,  New  York  11211; 

FMC-F  No.  2 
Maislin  Transport  of  Delaware,  inc..  50 

Harrison  Avenue.  Kearny,  New  Jersey 

07032;  FMC-F  No.  1 
Marine  Shippers,  Inc.,  1343  Logan 

Avenue.  Costa  Mesa.  California  92626: 

FMC-F  No.  3 
Maritime  Transportation  Resources, 

Inc..  Apartado  13641.  Santurce,  Puerto 

Rico  00908:  FMC-F  No.  1 
Ocean  Freight  Consolidators,  Inc.,  P.O. 

Box  527,  Mataway,  New  Jersey  07747; 

FMC-F  No.  1 
Pan  American  Express,  Inc..  2612  W. 

Division  Street,  Chicago,  Illinois 

60622;  FMC-F  No.  4 
Presto  Shipping  Inc.,  14021  S.W.  56lh 

Terrace,  Miami,  Florida  33183;  FMC-F 

No.  1 
Sea  Freight  Forwarders,  P.O.  Box  .5980, 

Ketchikan,  Alaska  99901;  FMC-F  No.  3 
Seabridge  Freight  Systems,  Inc.,  214 

South  Santa  Fe  Avenue,  Los  Angeles, 

California  90012;  FMC-F  No.  2 
Smith  Lighterage  Company,  Box  106. 

Dillingham,  Alaska  99576;  FMC-F  No. 
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St.  Croix  Freight  Forwarders,  Inc.,  3320 

N.W.  48th  Street.  Miami,  Florida 

33142;  FMC-F  No.  1 
Thru-Island  Express,  Inc..  63-69  Hook 

Road,  Bayonne,  New  Jersey  07002; 

FMC-F  No.  2 
Trans-Pacific  Freightways  Corp..  P.O. 

Box  17789,  Honolulu,  Hawaii  96817; 

FMC-F  No.  1 
Twin  Express,  Inc.,  1810  Tonnelle 

Avenue,  North  Bergen,  New  Jersey 

07047;  FMC-F  No.  7 
Twin  Express,  Inc.,  1810  Tonnelle 

Avenue,  North  Bergen,  New  Jersey 

07047;  FMC-F  Na  8 
Twinex  Transport  Corporation,  P.O.  Box 

522832;  Miami.  Florida  33152;  FMC-F 

No.  1 
Unifreight  Corporation.  G.P.O.  Box  6001, 

San  Juan.  Puerto  Rico  00936;  FMC-F 

No.  2 
Valley  Express,  Inc.,  925  Market  Street, 

Paterson,  New  Jersey  07513;  FMC-F 

No.  2 
Virgin  Island  Run  Fast  Express,  Inc., 

P.O.  Box  478,  Sabana  Seca  Station. 

Puerto  Rico  00749;  FMC-F  No.  1 

Inactive  tariffs  refiect  inaccurate 
information  to  the  shipping  public  and 
serve  no  useful  purpose  in  the 
Commission's  active  files.  In  addition,  46 
CFR  550.3(p)(2)  requires  the  cancellation 
of  inactive  tariffs.  Accordingly,  the 
Commission  proposes  to  cancel  the 
above  listed  tariffs  in  the  absence  of  a 
showing  of  good  cause  as  to  why  they 
should  not  be  cancelled. 

Now,  Therefore  it  is  Ordered,  That  the 
above  carriers  advise  the  Director, 
Bureau  of  Tariffs  at  1100  L  Street,  N.W.. 
Washington,  D.C.  20573,  in  writing 
within  30  days  after  the  publication  of 
this  Order  in  the  Federal  Register  of  any 
reason  why  the  Commission  should  not 
cancel  their  inactive  tariffs; 

It  is  Further  Ordered,  That  a  copy  of 
this  Order  be  sent  by  certified  mail  to 
the  last  known  address  of  the  carriers 
listed  herein; 

It  is  Further  Ordered,  That  the  tariffs 
of  all  carriers  named  herein  not 
responding  to  this  Order  will  be 
cancelled; 

It  is  Further  Ordered,  That  this  notice 
be  published  in  the  Federal  Register  and 
a  copy  thereof  filed  with  any  tariff 
cancelled  pursuant  to  this  notice. 

By  the  Commission  pursuant  to 
authority  delegated  by  section  9.04  of 
Commission  Order  No.  1  (Revised) 
dated  November  12. 1981. 
Rol>ert  G.  Drew. 
Director,  Bureau  of  Tariffs. 

|FR  Doc.  M-31086  Filed  11-27-M;  8:4S  ami 
MLUNQ  CODE  CrSO-OI-W 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  given  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act,  1984  (46  U.S.C.  app.  1718  and  46 
CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director,  Bureau 
of  Tariffs,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
Jarvis  International  Freight.  Inc.,  8114 
Tiger  Avenue,  Houston.  TX  77040.  Ralph 
Wisemen,  President. 

By  the  Federal  Maritime  Commission. 

Dated:  November  21, 1984. 
Francis  C.  Humey, 
Secretary. 

|FR  Doc.  M-310aS  Filed  11-Z7-M:  a'4S  *m\ 
BILLING  CODE  (TSO-OI-M 

FEDERAL  RESERVE  SYSTEM 

Emmetsburg  Bank  Shares,  Inc.,  et  a!.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c}  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  19, 1984. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 


1.  Emmetsburg  Bank  Shares,  Inc., 
Emmetsburg,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  100 
percentof  the  voting  shares  of  Iowa 
Trust  &  Savings  Bank,  Emmetsburg, 
Iowa. 

2.  FirstbancorpoTXJtion  of  Batesville, 
Indiana,  Batesville,  Indiana;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  First 
Bank  and  Trust  Company  of  Batesville, 
Batesville,  Indiana. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Charlton  Associates,  Savannah. 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  48.657  percent  of 
the  voting  shares  of  AmeriCorp,  Inc., 
Savannah.  Georgia,  thereby  indirectly 
acquiring  AmeriBank,  N.A.,  Savannah, 
Georgia,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Kenneth  Holding  Company, 
Kenneth,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  of  Kenneth,  Kenneth  Minnesota. 

2.  R.O.M.  Financial  Services,  Inc., 
Chanhassen,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  of  Chanhassen,  Chanhassen, 
Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Wakefield  Bancshares,  Inc., 
Wakefield,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
97  percent  of  the  voting  shares  of  The 
Farmers  and  Merchants  State  Bank, 
Wakefield,  Kansas. 

E.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Ennis  Bancshares,  Inc.,  Waco, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Ennis  State  Bank.  Ennis. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
Slstem,  November  21. 1984. 
lames  McAfee, 
Associate  Secretary  of  the  Board. 

|FR  Doc  M-3114S  Field  Il-Z7-M^  •:«5  ami 
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NBO  BANCORP,  tne^  Formation  o«. 
Acquisition  by.  or  MorgM'  of  Banit 
Holding  Companios;  and  Acquisition  ol 
Nontianking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  VS.C, 
1M2)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225^(a)(2)  of  Regulation  Y  (49  FR  794) 
for  the  Board's  app''oval  under  section 
4(cH8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  184.Mc)(8))  and  §  225.21(a) 
of  Reflation  Y  (12  U.S.C.  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
§  22S.2S  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies,  or  to  engage  in 
such  an  activity.  Unless  otherwise 
noted,  these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  stmimarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  bank 
indicated  or  the  ofTices  of  the  Board  of 
Governors  not  later  than  December  19, 
1984. 

A.  Fadsral  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60609: 

1.  NBD  Bancorp,  Inc..  Detroit, 
Michigan;  to  merge  with  United 
Michigan  Corporation.  Flint  Michigan, 
thereby  indirectly  acquiring  Genesee 


Merchants  Bank  &  Trust  Co,,  Flint;  The 
Peoples  State  Bank  of  Caro,  Michigan, 
Caro;  and  Community  State  Bank, 
Fowlerville;  all  located  in  Michigan. 
NBD  Bancorp.  Inc.,  has  also  applied  to 
acquire  United  Michigan  Mortgage  Co., 
Flint,  Michigan,  thereby  engaging  in 
making,  acquiring  or  servicing  loans  or 
other  extensions  of  credit  for  its  own 
account  or  the  account  of  others  as 
would  be  made  by  a  mortgage  company. 

Board  of  Governors  of  the  Federal  Reserve 
Systam,  November  21, 1984. 
James  McAfee. 
Associate  Secretary  of  the  Board. 
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DEPARTMENT  OF  THE  INTERIOR 

Offica  of  tha  Sacratary 

Office  of  Historically  Black  Collega 
and  Unlvarsity  Programa;  Information 
Conactton  Submittad  to  tha  Offica  of 
Managamant  and  Budgat  for  Ravlaw 
Under  tha  Paparwork  Raduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer. 
Washington.  D.C  20503,  telephone  202- 
395-7313. 

Title:  Characteristics  and  Resources  of 
Historically  Black  Colleges  and 
Universities,  with  Emphasis  on 
Interior-Specific  Contract.  Education 
and  Training  Needs  and  Opportunities 

Abstract:  This  information  is  to  be 
collected  for  the  first  time,  as  a  part  of 
a  data  base  systems  development 
project  being  performed  under 
contract  by  Norfolk  State  University. 
The  system  will  provide  quick, 
accurate  and  comprehensive 
information  on  historically  Black 
colleges  and  universities  (HBUCUs)  as 
it  relates  to  potential  DOI  contract, 
education  and  training  opportunities. 

Frequency:  Annual 

Description  of  Respondents:  Historically 
Black  Colleges  and  Universities 

Annual  Responses:  112 

Annual  Burden  Hours:  896 


Bureau  clearance  officer  John 

Strylowski  202-343-6191 

Dated:  November  20, 1984. 
Ira  J.  Hutchinson, 

Director.  Office  of  Historically  Black  College 
and  University  Programs. 

|FR  Doc  •4-mae  Plln)  11-Z7-M;  8:4S  (m) 
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Buraau  of  Land  Managamant 

information  Collection  Requaat 
Submitted  for  OMB  Review 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  review  by  OMB. 

SUSMAliv:  The  proposal  for  the 
collection  of  information  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management's  (BLM)  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  ELM'S  clearance  officer  and  the 
Office  of  Management  and  Budget's 
reviewing  official  at  (202)  395-7340. 

Title:  43  CFR  Part  4700  Protection, 
Management,  and  Control  of  Wild  Free- 
Roaming  Horses  and  Burros. 

Abstract:  Respondents  furnish 
documentation  about  the  following: 

1.  Qualifications  of  applicants  related 
to  adoption  of  1  to  4  wild  horses  or 
burros: 

2.  Qualifications  of  applicants  related 
to  adoption  of  more  than  four  animals; 

3.  Certification  of  humane  care  and 
treatment  of  adopted  wild  horses  and 
burros  for  a  period  of  1  year, 

4.  Removal  of  wild  horses  and  burros 
from  private  land. 

The  documentation  about  adoption 
allows  the  Bureau  of  Land  Management 
to  determine  if  an  applicant  will  be 
given  the  opportunity  to  adopt  wild 
horses  or  burros.  Adoption  applicants 
provide  information  about  their 
qualifications  and  capabihty  to  provide 
humane  care  and  treatment  for  wild 
horses  and  burros  under  conditions 
specified  by  Federal  regulations. 
Applicants  for  adoption  of  more  than  4 
wild  horses  or  burros  are  requested  to 
additional  information  related  to  their 
capability  to  provide  proper  care  for  the 
number  of  wild  horses  or  burros 
requested.  Applicants  requesting  title  to 
adopted  wild  horses  or  burros  supply 


Faderal  Register  /  VoL  49.  No.  230  /  Wednesday.  November  28.  1984  /  Notices 46811 


information  about  changes  in  name  or 
address  and  about  animals  which  they 
are  presently  maintaining.  This 
information  is  needed  by  BLM  to  issue 
titles  to  animals  as  requested  by  the 
applicant.  The  request  for  removal  of 
animals  from  private  land  is  necessary 
to  determine  the  need  for  removing  wild 
horses  and  burros  from  these  lands. 

Bureau  Form  Numbers:  4710-10  and 
4710-11.  One  additional  form  to  record 
information  related  to  the  capability  of 
applicants  for  adoption  of  more  than  4 
animals  will  be  developed  later. 

Frequency:  Occasionally. 

Description  of  Respondents: 
Applicants  desiring  to  adopt  wild  horses 
or  burros  and  applicants  desiring  title  to 
adopted  wild  horses  or  burros  for  which 
they  have  provided  humane  care  and 
treatment  for  1  year.  Landowners 
requesting  the  Bureau  of  Land 
Management  to  remove  wild  horses  or 
burros  from  their  property. 

Annual  response:  15,225. 

Annual  burden  hours:  1,558. 

Bureau  Clearance  Of^cer  (alternate): 
Evelyn  Weeks  (202)  653-8853. 
lamas  M.  Parker. 
Associate  Director. 
November  18, 1964. 
|ni  Doc  a4-ni74  fim  u-zr-U;  k«S  m\ 
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Realty  Action — Exchaf>ga;  Montana 

AOENCY:  Bureau  of  Land  Management — 
Lewistown  District  Office,  Interior. 
action:  Notice  of  Realty  Action  M- 
59763 — Exchange  of  public  and  private 
lands,  in  Teton,  Lewis  and  Clark. 
Cascade,  Meagher,  Blaine  and  Judith 
Basin  Counties,  Montana, 

•uwMUurr:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716: 

Principal  Meridian  Montana 

Public  Land 

T.8N.,  R.9E.. 
Sec.  4,  lot  4. 

T.  7  N.,  R.  11  E.. 

Sec.  8,  lot  7. 
T.  8  N.,  R.  5  E.. 

Sec.  2.  lots,  SWV4SWy4. 
T.  8  N.,  R.  7  E.. 

Sec.  32,  NEy4NEV4.  SWy4SEy4. 
T.  8  N.,  R.  10  £., 

Sec.  12.SEy4SWy4; 

Sec.  24,  NEy4NEy4,  SEy4NWy4. 
T.  9  N..  R.  4  E., 

Sec  12,  SEV4SV4SEy4SWy4,  S^4Sy4S 

wy4SEy4. 

T.  10  N.,  R.  8  E., 


Sec.4,  lotl,  NWy4SWy4. 
T.  10  N.,  R.  9  E., 

Sec  19.  lot  5; 

Sec.  28,  lots  3,  4,  5,  6.  7; 

Sec  29,  loto  2  thru  6, 11, 1^  14  thru  21. 
T.  10  N..  R.  11  E.. 

Sec  14.  NEy4SWy4: 

Sec  21,  loU  1, 6: 

Sec.  22,  loU  1.  3,  4; 

Sec.  23,  lot  3. 
T.  12  N.,  R.  3  E., 

Sec  8.  SEV^NEy4. 
T.  12  N.,  R.  5  E., 

Sec  8,  lot  3,  SEy4NEV^,  NE%SW^, 
NEViSEVi: 

Sec.  la  loU  1,  2,  9, 10. 
T.  13  N.,  R.  2  E., 

Sec.  20,  NV^NEy4. 
T.  13  N.,  R.  5  E., 

Sec  32.  NEy4NEy4.  SEy4SE%. 
T.  17  N.,  R.  6  E., 

Sec35,SW%NEy4. 
T.  17  N.,  R.  3  W., 

Sec  18,  lot  2: 

Sec  30,  SWy4SEy4, 
T.  20  N.,  R.  5  W., 

Sec.32.WV4NWy4. 
T.  12  N.,  R.  12  E.. 

Secl,lot8l,4.EMiSWM. 
T.  12  N..  R.  13  R. 

Sec  3,  SW%NW%.  NW%SE%; 

Sec  8,  lot  5; 

Sec  17,  SWy4SEV4. 
T.  13  N.,  R.  12  E., 

Sec.  11,  W%NWy4; 

Sec  1SNV^NWV4; 

Sec  25,  SEV^SEM. 
T.  13  N..  R.  13  E., 

Sec.  8,  EVUOWV^: 

Sec  17,  WV4NW%; 

Sec.l8.NWy4NEy4; 

Sec2aswy4Nwy4: 

Sec  30,  NEy4NWy4; 

Sec33.  SWy4SEy4. 
T.  14  N.,  R.  13  E., 

Sec.  31,  SWV4SEy4. 
T.  29  N.,  R.  19  E., 

Seci5,swy4swy4. 

T.  14  N.,  R.  1  E., 
Sec24,  NV4NEy4. 
Aggregating  2,619.47  Acres. 

In  exchange  for  these  lands,  the 
United  States  Coveriunent  will  acquire 
the  surface  estate  in  the  following 
described  land: 

Principal  Meridian  Montana 

T.  24  N.,  R.  8  W., 
Sec  5.  part  of  lot  1.  Lots  5.  8.  SWy4NE%, 

SEy4Nwy4.  N%swy4,  Nwy4SEy4; 

Sec  8,  Lot  7,  SEy4NEy4SWy4.  and 

SEVtSWV^SEy4: 
Sec  7,  Lots  1,  2,  NEy4.  and  E^NWy4: 
Sec.&  WV4NWy4. 
Aggregating  974.51  Acres. 

DATES:  For  a  period  of  45  days  from  the 
date  of  receipt  of  this  notice,  interested 
parties  may  submit  comments  to  the 
Bureau  of  Land  Management,  at  the 
address  below.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director, 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  action  by  the  State 


Director,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  Interior. 

FOR  FURTHER  INFORMATION  CONTACT 

Information  related  to  this  exchange, 
including  the  environmental  assessment 
and  land  report  is  available  for  review 
at  the  Lewistown  District  Office,  Airport 
Road,  Lewistown,  Montana  59457. 

SUPn.ONCNTARV  INFORSUTION:  The 

publication  of  this  notice  segregates 
public  lands  described  above  from 
settlement,  sale,  location  and  entry 
under  the  public  land  laws,  including  the 
mining  laws  by  not  from  exchange 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 

The  exchange  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
Unitedf  States  in  accordance  with  43 
U.S.C.  945. 

2.  The  reservation  to  the  United  States 
of  all  minerals  in  the  lands  being 
transferred  out  of  Federal  ownership. 
All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document  is 
available  for  review  at  this  BLM  office. 

3.  All  valid  existing  rights  (e.g.  rights- 
of-way,  easements,  and  leases  of 
record). 

4.  Value  equalization  by  cash 
payment  of  $200.00  paid  to  the  United 
States  of  America  by  the  Nature         j 
Conservancy.  i 

5.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

This  exchange  is  consistent  with 
Bureau  of  Land  Management  policies 
and  planning  and  has  been  discussed 
with  local  officials.  The  public  interest 
will  be  served  by  completion  of  this 
exchange. 

Date:  November  18, 1984. 
WilUam ).  Cutler,, 

Acting  District  Manager 

|FR  Doc.  84-31104  Piled  11-27-M:  846  ami 
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Clrda  Cnffa  Combinad  Hydrocartx>n 
Leaaa  Converaion;  Cedar  City  District 
Office,  UT;  Availability  of  Draft 
EnviroTMnantal  Impact  Statamant  and 
Public  Hearing 

AOENCY:  Bureau  of  Land  Management, 
Interior.  j 


I 
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action:  Notice  of  availability  of  draft 
environmental  impact  statement  and 
public  hearing. 

SUMMAMV:  Pursuant  to  section  102(2){c) 
of  the  National  Environmental  Policy 
Act  of  1969.  notice  is  hereby  given  that 
the  Bureau  of  Land  Management.  U.S. 
Department  of  the  Interior,  has  prepared 
a  draft  environmental  impact  statement 
(EIS)  on  a  proposal  by  W.  C.  Kirkwood 
Oil  and  Gas  to  convert  certain  oil  and 
gas  leases  to  combined  hydrocarbon 
leases  in  the  Circle  Cliffs  Special  Tar 
Sand  Area.  Copies  of  the  draft  EIS 
entitled  "Circle  Cliffs  Combined 
Hydrocarbon  Lease  Conversion"  are 
now  available  for  public  review  and 
comment.  The  draft  EIS  analyzes  the 
environmental  impacts  that  would  result 
from  W.  C.  Kirkwood's  plan  for 
commercial  development  of  the  Circle 
Cliffs  tar  sands  resource.  Alternatives 
also  considered  are  no  action,  restricted 
development,  and  a  worst  case 
development  scenario. 

In  addition,  notice  is  given  that  a 
public  hearing  will  be  held  to  seek 
public  input  on  the  EIS. 
DATES:  A  public  hearing  will  be  held  at  7 
p.m.  on  December  20, 1984,  at  the  Bureau 
of  Land  Management's  Cedar  City 
District  Office.  Written  comments  on  the 
draft  EIS  will  be  accepted  until  January 
28. 1985,  at  the  Cedar  City  District 
Office. 

Aooncss:  Please  submit  written 
comments  to  Dave  Everett,  EIS  Team 
Leader,  Bureau  of  Land  Management. 
1579  North  Main,  Cedar  City,  Utah 
84720.  Mr.  Everett's  telephone  number  is 
(801)  586-2401  W 

Copies  of  the  draft  felS  can  be 
obtained  from:  » 

Bureau  of  Land  Management.  Utah  State 

Office.  CFS  Financial  Center,  324 

South  State  Street  Salt  Lake  City, 

Utah  84111-2303 
Bureau  of  Land  Management.  Cedar  City 

District.  1579  North  Main  Street. 

Cedar  City.  Utah  84092 
Bureau  of  Land  Management,  Public 

Affairs  Office.  Interior  Building.  18th 

and  "C"  Streets,  NW..  Washington, 

DC.  20240. 

Dated:  November  21. 1984. 
JUMS  A.  Moorfaouse. 

Acting  State  Director,  Utah. 
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action:  Notice. 


IF-54344;  AK-965-5-00262;  OP-5-0151 

Ttrmination  of  Propos«d  Withdrawal 
and  ReMTvation  of  Lands.  Alaska 

agency:  Bureau  of  Land  Management. 
Interior. 


summary:  This  notice  terminates  the 
segregative  effect  of  a  proposed 
withdrawal  and  reser\'ation  of  lands 
requested  by  the  United  States 
Geological  Survey,  Department  of 
Interior,  for  a  magnetic  and 
seismological  observatory  at  Bender 
Mountain.  Alaska 

EFFECTIVE  DATE:  November  28, 1984 

address:  Alaska  State  Office,  701  C 
Street,  Box  13,  Anchorage,  Alaska  99513. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Jane  Clawson,  Alaska  State 
Office.  (907)  271-5060. 

Notice  of  a  proposed  withdrawal  and 
reservation  of  lands  for  the  United 
States  Geological  Survey,  Department  of 
Interior,  was  published  in  the  Federal 
Register.  Vol.  44.  No.  160  on  pages  47993 
and  47994  of  the  issue  for  August  16. 
1979.  The  purpose  of  the  application, 
serial  number  F-54344.  was  for  a 
magnetic  and  seismological  observatory. 
The  applicant  agency  has  cancelled  its 
application  involving  the  lands 
described  in  the  Federal  Register 
publication  referred  to  above.  Therefore, 
at  8:00  a.m.  Alaska  Standard  Time  on 
the  date  of  this  publication,  such  lands 
will  be  relieved  of  the  segregative  effect 
of  the  above  mentioned  application. 

The  lands  will  continue  to  be 
withdrawn  by,  and  subject  to,  the  terms 
and  conditions  of  prior  withdrawals  of 
record. 

November  15, 1984. 
Mary  Jane  Clawson. 
Chief,  Branch  of  Lands. 

|FR  Doc.  «4-31170  Filed  11-27-84.  8:45  ain| 
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Clear  Lake  Resource  Area— Realty 
Action  for  Sale  of  Public  Lands  in 
Gl«nn,  Colusa,  Yolo,  Sonoma  Counties, 
CA 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  realty  action:  sale  of 
public  lands,  amendment. 


summary:  This  action  amends  the 
Notice  of  Realty  Action  for  the  public 
land  sale  in  the  Clear  Lake  Resource 
Area  originally  published  in  the  Federal 
Register  on  Wednesday.  May  30, 1984 
(49  FR  22547,  May  30. 1984}  and 
amended  on  Monday,  July  16, 1984  (49 
FR  28771.  July  16, 1984). 

The  following  described  lands  will  be 
offered  for  sale  by  sealed  bid  at  10:00 
a.m.  on  the  third  Wednesday  of  each 
month  until  the  parcels  are  sold  or  until 
August  29, 1985. 


Sale  and 
pwcaiNo. 

Legal  dascnption 

Fw 
markal 
value 

CA  15337 

CA  15340. 

CA  15,142 

CA  15343 

T.    19  N.  R    5  W..   Sac    IB, 

SEV,SW"« 
T,    14   N.   H.    5   W.   Sac.   26. 

SWV<SEV.. 
T.  a  N..  R.  7  W..  Sac.  4.  toll  1 

«2 
T.    11    N.,   R.   3   W.   Sac.    17. 

WWSEVi. 

S4.400 

$8,000 

S62.5S0 

$20,000 

The  following  described  lands  will  be 
offered  for  sale  pending  the  outcome  of 
an  appeal. 


Sale  and 
parcal  No. 

Legal  deicnplion 

Fair 
market 
value 

CA  15338 

CS  15341 

T.   e   N.,   R.    5   W.,   Sac.    ». 

nwv.se  v;. 
T.   S  N..   R    e  W.   Sac    32. 

SW^SEV^. 

$70,000 
$38,000 

The  lands  described  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action. 

The  successful  bidder  has  180  days 
from  the  time  of  the  sale  in  which  to 
submit  the  full  purchase  price. 

Detailed  information  concerning  the 
sale  are  available  for  review  at  the 
Ukiah  District  Office,  P.O.  Box  940, 
Ukiah.  California  95482. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathie  Dokken  (707)  462-3873. 
Edwin  C.  Katlas, 

Acting  District  Manager,  Ukiah. 

(FR  Doc.  84-31109  Filed  11-27-84:  8:45  am] 
MLUNCCOOC  431»44-M 


(C-2825S1 

Proposed  Modification  of  Bureau  of 
Reclamation  Paonia  Project;  Colorado 

November  16. 1984. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
proposes  that  those  orders  which 
withdrew  lands  for  the  Paonia  Project 
be  modified  to  expire  20  years  from  the 
date  of  the  final  order  insofar  as  it 
affects  1,143.99  acres  of  public  land.  The 
lands  will  remain  closed  to  surface  entry 
and  mining  but  have  been  and  will 
continue  to  be  open  to  mineral  leasing. 

DATE:  Comments  should  be  received  on 
or  before  February  26, 1985. 

ADDRESS:  All  comments  should  be 
addressed  to  State  Director,  Colorado 
State  Office,  2020  Arapahoe  Street. 
Denver,  Colorado  80205. 
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for  further  information  contact: 

Richard  D.  Tate,  BLM  Colorado  State 
Office.  303-294-7626. 

SU^FLEMtNTARY  INFORMATION:  The 

Bureau  of  Reclamation  proposes  that 
portions  of  the  existing  land 
Mnthdrawals  made  by  Bureau  Orders  of 
September  14, 1949.  August  31, 1950,  and 
April  9, 1957,  as  amended;  and  Public 
Land  Orders  3081  and  3084,  dated  May 
14. 1963.  be  modified  to  expire  20  years 
from  the  date  of  the  final  order  pursuant 
to  section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat. 
2751.  43  U.S.C.  1714.  insofar  as  they 
affect  the  following  described  public 
lands: 

Sixth  Principal  Meridian 

T.  12  S.,  R.  89  W.. 

Sec.  28.  lot  1.  SWV«NWy4,  NViSW%, 
SWViSWV*.  and  SWyiSWWSEV^; 
Sec.  33,  lots  1  thru  7.  inclusive,  W»*SEV<iN 
EW,  NWy4NWV«,  EV4SWy«,  and 
WWEViSEV.. 
T.  13  S..  R.  89  W.. 
Sec  4,  lots  5,  6, 10. 11, 12, 13. 14, 17,  la  20. 

21,  and  22,  and  NWy4SWy4; 
Sec.  5,  SEy4SEy4: 
Sec.  i.  lot  2.  NEy4NBV^.  NEV^NWy4,  and 

WV4NW%; 
Sec.  9.  lota  2  and  3. 
T.  13  S.,  R.  90  W.. 

SeciaSEy4NWy«NB^. 
T.  14  S..  R.  92  W.. 
Sec.  3,  NViSEy4NEy4SEy4.  SWy4NE%SEVi, 

and  NV«NEy4SE%. 
The  areas  described  aggregate  1,143.99 
acres  of  pubUc  land  in  Delta  and  Gunnison 
Countiea,  Colorado. 

The  purpose  of  these  withdrawals  is 
for  the  administration  and  protection  of 
existing  facilities  in  the  Paonia  Project. 
No  change  is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawals. 
The  land  will  continue  to  be  withdrawn 
from  surface  entry  and  mining,  but  not 
from  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  State 
Director.  Colorado  State  Offlce. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued  and,  if 
so.  for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 


continue  until  such  fmal  determination 
is  made. 
Richard  D.  Tate, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc  ai-SllIZ  Filed  ll-27-a«:  845  tm) 
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Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Taylor  Energy  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Taylor  Energy  Company  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
1106.  Block  133.  West  Delta  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to  - 
be  conducted  from  an  onshore  base 
located  at  Venice,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  16. 1984. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  OfHce  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FON  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  Gobert:  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUFPLSMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53885).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 


Dated:  Noveml)er  IS.  1984. 

lohD  L  Rankin, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  84-S1I1S  Piled  W-XI-tik  8:46  ml 
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Development  Operatlona  Coordbtation 
Document;  Exxon  Co.  U.SJL  , 

agency:  Minerals  Management  Service, 
Interior.  , 

i 
action:  Notice  of  the  receipt  of  a 

Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Exxon  Company.  U.S.A.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
4001,  Block  173,  South  Timbalier  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Grand  Isle.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  19. 1964. 


;  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  OfRce  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a jn.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACTt 

Ms.  Angie  Gobert*  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit 
Phone  (504)  838-0670. 

SUPfLEMDrTARY  WFOWMATION;  The 

piupose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
8  250.34  of  Title  30  of  the  CFR. 
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Dated:  November  18, 1964. 

|ohn  L  Rankia, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FK  Doc  84-31114  FUad  11-X7-M:  MS  ami 
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Deveiopment  Operations  Coordination 
Document;  Exxon  Comf»any,  U.SJL 

AOENCv:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

SUMMANV:  Notice  is  hereby  given  that 
Exxon  Company  U.S.A.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
4704,  and  4711,  Blocks  696  and  717. 
Matagorda  Island  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Rockport. 
Harbor  Island,  and  Flour  Bluff.  Texas. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  November  15. 1984. 

AOOftESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (OfTice  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOn  FURTHER  INFORMATION  CONTACT. 
Ms.  Angle  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  slates,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
i  250.34  of  Title  20  of  the  CFR. 


Dated:  November  IS,  1964. 

John  L.  Rankin, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc  M-ni71  nied  11~27-M:  8:45  ub] 
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Development  Operations  Coordination 
Document;  Texaco,  USJL 

AOENCV:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Texaco  U.S.A.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  2618,  Block 
367,  Eugene  Island  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Louisa  and 
Morgan  City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  16. 1984. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Angle  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


Dated:  November  16, 1084. 
John  L.  Rankin, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc  84-31173  FIM  U-V-M:  8:45  an) 
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INTERNATIONAL  TRADE 
COMMISSION 

Termination  of  Countervailing  Duty 
Investigation  Concerning  Amoxicillin 
Trlhydrate  and  Its  Salts  From  Spain 

agency:  International  Trade 

Commission. 

action:  Termination  of  countervailing 

duty  investigation  under  section 

104(b)(1)  of  the  Trade  Agreements  Act  of 

1979,  with  regard  to  amoxcillin 

trihydrate  and  its  salts  from  Spain. 

effective  date:  November  19, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Vera  Libeau,  Office  of 
Investigations,  telephone  number  (202) 
523-0368. 

SUPPLEMENTARY  INFORMATION:  The 
trade  Agreements  Act  of  1979, 
subsection  104(b)(1),  requires  the 
Commission  in  the  case  of  a 
countervailing  duty  order  issued  under 
section  303  of  the  Tariff  Act  of  1930, 
upon  the  request  of  a  government  or 
group  of  exporters  of  merchandise 
covered  by  the  order,  to  conduct  an 
investigation  to  determine  whether  an 
industry  in  the  United  States  would  be 
materially  injured,  or  threatened  with 
material  injury,  or  whether  the 
establishment  of  such  an  industry  would 
be  materially  retarded,  if  the  order  were 
to  be  revoked.  On  June  17, 1982,  the 
Commission  received  a  request  from  the 
Government  of  Spain  for  the  review  of 
the  outstanding  countervailing  duty 
order  on  amoxicillin  trihydrate  and  its 
salts  from  Spain.  Notice  of  the 
countervailing  duty  order  was  published 
on  }uly  27, 1979  in  the  Federal  Register 
44  FR  44154). 

On  September  13, 1984,  the 
Commission  was  notified  by  letter  that 
Biocraft  Laboratories,  Inc.,  the  original 
petitioner  for  the  countervailing  duty 
order,  wished  to  withdraw  its  request 
for  the  imposition  of  countervailing 
duties  under  the  above  referenced 
countervailing  duty  order. 

While  there  is  no  provision  in  the 
Trade  Agreements  Act  of  1979,  or  in  its 
legislative  history,  permitting 
termination  of  a  transition  case 
investigation,  termination  of  a  properly 
instituted  countervailing  duty 
investigation  is  permitted  under  section 
704(a)  of  the  Tariff  Act  of  1930.  That 
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section  directs  the  Commission  to  solicit 
public  comment  prior  to  termination  and 
approve  such  termination  only  if  it  is  in 
the  public  interest.  Termination 
authority  is  explicit  in  cases  based  on 
newly  filed  countervailing  duty 
petitions;  it  is  implied  with  respect  to 
existing  countervailing  duty  orders. 

On  October  3, 1984,  (49  FR  39117)  the 
Commission  published  a  notice  in  the 
Federal  Register  requesting  public 
comment  by  November  2, 1984,  on  the 
proposed  termination  of  the  Commission 
investigation  on  amoxicillin  trihydrate 
and  its  salts  from  Spain.  No  adverse 
comments  were  received  in  response  to 
the  Commission's  notice. 

The  Commission  is  therefore 
terminating  its  investigation  on 
amoxicillin  trihydrate  and  its  salts  from 
Spain  (T.D.  79-211).  The  termination  of 
this  investigation  has  the  same  effect  as 
a  determination  that  an  industry  in  the 
United  States  would  not  be  materially 
injured,  or  threatened  with  material 
injury,  nor  would  the  establishment  of 
such  an  industry  be  materially  retarded, 
if  the  countervailing  duty  order  were  to 
be  revoked. 

In  addition  to  publishing  this  Federal 
Re^ster  notice,  the  Commission  is 
serving  a  copy  of  this  notice  on  all 
persons  who  have  written  the  agency  in 
connection  with  this  investigation  and  is 
also  notifying  the  Department  of 
Commerce  of  its  action  in  this  case. 

By  order  of  the  Commission. 
Issued:  November  23, 1984. 
Kenneth  R.  K4aaon, 

Secretary. 

(FR  Doc  S4-31Z23  PIM  11-27-84;  8:45  ■■n| 
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(Inveetioatlon  No.  337-TA-143] 

Certain  Amorphous  Metal  Alloys  and 
Amorphous  Metal  Articles;  Decision 
Not  to  Review  Initial  Determination 
Removing  Confidential  Designation 
From  Certain  Information 

agency:  International  Trade 
Commission. 

ACTION:  The  Commission  has 
determined  not  to  review  the  presiding 
ofRcer's  initial  determination  (ID) 
making  available  for  public  inspection 
certain  findings  of  fact  and  portions  of 
an  ID  issued  on  May  14, 1984, 
concerning  the  violation  of  section  337 
of  the  Tariff  Act  of  1930  in  the  above- 
captioned  investigation. 

SUMMARY:  The  following  findings  of  fact 
and  portions  of  the  May  14, 1984  ID, 
which  heretofore  were  designated  as 
confidential,  are  now  available  for 
public  inspection: 


P.  15,  middle  paragraph 

P.  35,  first  line  of  last  paragraph 

P.  36,  first  and  second  full  sentences, 

and  fourth  sentence 
P.  40,  second  full  paragraph,  up  to  and 

including  "it  was  critical," 
P.  60,  first  full  paragraph,  excluding 

second  sentence 
P.  95,  last  paragraph,  first  sentence 
findings  of  fact  118-22,  753-55 
FOR  FURTHER  INFORMATION  CONTACT. 

P.N.  Smithey.  Esq.,  Office  of  the  General 
Coimsel,  U.S.  International  Trade 
Commission,  tel.  202-523-0350. 
SUPPLEMENTARY  INFORMATION: 

Background 

Investigation  No.  337-TA-143,  now 
terminated,  was  conducted  to  determine 
whether  there  is  a  violation  of  section* 
337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1337  and  19  U.S.C.  1337a)  in  the 
importation  or  sale  of  certain 
amorphous  metal  alloys  and  articles. 
The  investigation  was  instituted  on  the 
basis  of  a  complaint  filed  by  Allied 
Corp.,  alleging  the  infringement  of  three 
U.S.  patents  assigned  to  Allied.  See  48 
FR  15963  (Apr.  13, 1983);  48  FR  43108 
(Sept.  21, 1983);  49  FR  42803  (Oct.  24, 
1984). 

On  May  14, 1984,  the  presiding  officer 
issued  an  ID  holding  that  there  is  a 
violation  of  section  337  in  the 
importation  of  amorphous  metal  articles 
made  by  a  process  that  would  infringe 
one  of  the  patents  in  controversy,  if  the 
process  were  performed  in  the  United 
States.  The  Commission  denied  the 
parties'  petitions  for  review  and  the 
violation  ID  became  the  Commission's 
determination.  See  49  FR  29159  (July  18, 
1984). 

On  July  6, 1984,  respondents  Nippon 
Steel  Corp.  and  Nippon  Steel  U.S.A.,  Inc. 
filed  a  motion  to  "declassify"  certain 
findings  of  fact  and  discussion  in  the 
violation  ID  that  had  been  designated  as 
confidential  (Motion  No.  143-83C).  The 
discussion  and  findings  in  question 
relate  to  the  validity  of  the  patents  in 
controversy.  Nippon  argued  that  the 
presiding  officer  had  erred  by  granting 
confidential  treatment  to  the  material  in 
question,  because  it  was  on,  or  was 
based  on  information  on,  the  public 
record  of  the  investigation.  On  July  13, 
1984,  complainant  Allied  filed  a 
response  opposing  the  motion  in  part. 
On  Aug.  15, 1984,  the  Commission  issued 
an  order  certifying  the  motion  to  the 
presiding  officer  for  an  ID. 

After  considering  additional 
arguments  by  the  parties,  the  presiding 
officer  on  Oct.  16, 1984,  issued  an  ID 
granting  the  motion  in  part  and  denying 
it  in  part  (Order  No.  50).  The  parties  did 
not  file  petitions  for  review,  and  the 


Commission  determined  that  a  review 
on  the  Commission's  own  motion,  under 
19  CFR  210.55.  was  not  warranted.  The 
ID  thus  became  the  Conunission's 
determination.  19  CFR  210.53(h). 

Correcdon  of  Error 

Page  9  of  the  confidentiality  ID  lists 
"p.  60,  full  paragraph,  excluding  second 
sentence"  as  part  of  the  material  that  is 
to  be  made  public.  The  correct  notation 
is  "p.  60,  first  full  paragraph,  excluding 
second  sentence." 

Public  Inspection 

Public  Inspection  copies  of  the 
violation  ID,  the  confidentiality  ID,  and 
all  other  nonconfidential  documents  on 
the  record  of  the  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  Docket 
Section,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  D.C.  20436,  telephone  202- 
523-0471. 

By  order  of  the  Commission. 
Issued:  November  23. 1964. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc  84-31225  Hied  11-27-M:  8:45  ami 
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[Inveettgatton  No.  337-TA-1M] 

Cartain  AramM  Rb«n  Determination 
Not  To  Review  an  initial  Detarmination 
Declaring  the  investigation  More 
Complicated 

AQENCY:  International  Trade 

Commission. 

action:  Nonreview  of  initial 

determination  (ID)  declaring  the  above- 

captioned  investigation  "more 

complicated"  and  extending  the  relevant 

deadlines  by  10  weeks. 

summary:  Pursuant  to  section  337  of  the 
Tariff  Act  of  1930. 19  U.S.C.  1337.  and  19 
CFR  210.54,  the  Commission  has  decided 
not  to  review  an  ID  declaring  the  above- 
captioned  investigation  more 
complicated. 

FOR  FURTHER  INFORMATION  CONTACT. 
Catherine  R.  Field,  Esq..  Office  of 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  (202)  523- 
0189. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  decided  not  to  review 
the  ID  (Order  No.  13)  declaring  this 
investigation  more  complicated  and 
granting  a  limited  extension  of  time, 
because  of  the  unusual  circumstances 
that  exist  with  regard  to  the  broadened 
scope  of  the  investigation,  and  delays 


4€tl6 


Ferfaral  Regbtw  /  Vol.  49.  No.  230  /  Wednesday.  Nkivember  28.  1994  /  Notices 


and  difficulty  in  obtaining  discovery. 
Respondents  have  raised  several 
affirmative  defenses  in  this  investigation 
which  substantially  broadened  the 
scope  of  discovery  required  to  develop 
an  adequate  record  in  this  investigation. 
These  issues  include  both  patent  and 
antitrust  issues  and  require  extensive 
discovery. 

Complainant  DoPont  filed  a  motion  to 
strike  several  of  these  affirmative 
defenses  and  did  not  permit  discovery 
with  respect  to  these  issues  until  the 
presiding  officer  resolved  the  question 
of  the  permissible  scope  of  discovery  on 
September  9. 1984.  The  deadline  for 
completion  of  discovery  was  November 
9, 1984.  Consequently,  the  parties  have 
had  a  substantially  shorter  period  for 
discovery  on  these  issues  than  generally 
obtains  in  section  337  investigations. 
Considering  the  circumstances  of  the 
delay  in  discovery,  the  substantial 
expansion  in  the  scope  and  complexity 
of  discovery,  and  the  short  period  for 
discovery  on  these  issues,  the 
Commission  has  decided  not  to  review 
the  ID  declaring  the  investigation  more 
complicated. 

Copies  of  the  presiding  officer's  ID 
declaring  this  investigation  more 
complicated  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  US. 
International  Trade  Commission.  701  E 
Street  hfW.,  Washington.  D.C.  20436, 
telephone  202-523-0161. 

By  order  of  the  Commission. 

Issued:  November  19, 1984. 
KeiuMth  R.  Maaon,  ^ 

Secretary. 

|FK  Doc  M~31217  FiM  U-B-Ui  k46  tm\ 
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(InvMtigations  Nos.  731-TA-208,  209,  and 
MO  (Preftntnary)) 

Batbmi  W1r«  and  BarbleM  ¥%•  Strand 
From  Arganttna,  Brazil,  and  Polaad 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of-preliminary 
antidumping  investigations  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigations. 


:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidanping  investigations  Noe.  731-T- 
208.  2aB.  and  210  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19U.S.C  i  1673b(a))  to  determine 
wlMtlici  tbere  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 


materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Argentina.  Brazil,  and 
Poland  of  barbed  wire  and  loosely 
twisted  double  wire  strand  suitable  for 
fencing  purposes  (barbless  wire). 
provided  for  in  items  642.02  and  642.11. 
respectively,  of  the  Tariff  Schedules  of 
the  United  States,  which  are  alleged  to 
be  sold  in  the  United  States  at  less  than 
fair  value.  As  provided  in  section  733(a), 
the  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  these  cases  by  January 
3.1985. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure.  Part  207,  Subparts  A  and  B 
(19  CFR  207),  and  Part  201.  Subparts  A 
through  E  (19  CFR  Part  201). 
ewecnvi  DATF:  November  19, 1984. 
FOR  FUfTTMEW  INFOmNATION  CONTACT: 
Bruce  Cates  (202-523-0369).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  701  E  Street  NW., 
Washington,  DC  20436. 
SUPPt^EMENTARV  INFORMATION: 

Background 

These  investigations  are  being 
instituted  is  response  to  a  petition  filed 
on  November  19, 1984,  by  Forbes  Steel 
and  Wire  Corporation.  Canonsburg.  PA. 

Partiripation  in  the  Investigation 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  then  seven  (7) 
dajrs  after  publication  of  this  notice  in 
the  Faderai  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  9  201.16(c)  of  the  rules 
(19  CFR  201.16(c)),  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (ad  identified  by  the 
service  list),  and  a  certificate  of  service 


must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  cormection  with  these  investigations 
for  9:30  a.m.  on  December  12. 1964.  at 
the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW.. 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Bruce  Cates  (202-523-0309)  not 
later  than  December  11. 1984.  to  arrange 
for  their  appearence.  Parties  in  support 
of  the  imposition  of  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  December  14. 
1984,  a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  as  provided  in  5  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  section  201.8  of  the 
rules  (19  CFR  201.8).  All  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6,  as 
amended  by  49  FR  32569.  Aug.  15, 1984). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
193a  title  VIL  This  notice  is  published 
pursuant  to  9  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commissioa 

Issued:  November  2a  1964. 

Kenaeth  R.  Masoa, 

Secretary. 


\fn  Doc  as-nzn  Nad  n-v-i 
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[investigation  No.  731-TA-189  (Hnal)) 
Calcium  Hypochlorite  From  Japan 

agency:  International  Trade 

Commission. 

action:  Rescheduling  of  the  hearing  to 

be  held  in  connection  with  the  subject 

investigation. 

SUMIHARY:  The  Commission  hereby 
announces  the  rescheduling  of  the 
hearing  to  be  held  in  connection  with 
the  subject  investigation  from  10:00  a.m. 
on  December  20, 1984  to  10:00  a.m.  on 
February  26, 1985. 

For  further  information  concerning  the 
conduct  of  the  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207.  Subparts  A  and  C  (19  CFR  Part  207), 
and  Part  201,  Subparts  A  through  E  (19 
CFR  Part  201). 
EFFECTIVE  DATE:  November  21. 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Larry  Reavis  (202-523-0296),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washington,  DC  20436. 
SUPPIEMENTARY  INFORMATION: 

Background 

On  October  9, 1984,  the  Commission 
instituted  the  subject  investigation  and 
scheduled  a  hearing  to  be  held  in 
connection  therewith  for  December  20. 
1984  (49  FR  43807,  Oct.  31. 1984). 
Subsequently,  the  Department  of 
Commerce  extended  the  date  for  its 
final  determination  in  the  investigation 
from  December  17, 1984.  to  February  22. 
1985.  The  Commission,  therefore,  is 
revising  its  schedule  in  the  investigation 
to  conform  with  Commerce's  new 
schedule.  As  provided  in  section 
735(b)(2)(B)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b)(2){B)),  the  Commission 
must  make  its  final  determination  in 
antidumping  investigations  within  45 
days  of  Commerce's  final  determination, 
or  in  this  case  by  April  8, 1985. 

Staff  report 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on  February 
12, 1985.  pursuant  to  9  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  10.00  a.m.  on  February  26. 
1985,  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW.. 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 


not  later  than  the  close  of  business  (5:15 
p.m.)  on  February  22, 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at 
10:00  a.m.  on  February  19, 1985,  in  room 
117  of  the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  February  22, 
1985. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  9  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2). 
as  amended  by  49  FR  32569.  Aug.  15, 
1984)). 

Written  Submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
9  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  9  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
March  8. 1985.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  March  8. 1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  9  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  9  201.6  of  the 
Conunission's  rules  (19  CFR  201.6.  as 
amended  by  49  FR  32569.  Aug.  15. 1984). 


Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Commission. 

Issued:  November  23, 1984. 

Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  S«-31224  Filed  11-»-84;  »:4S  am) 
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[Invastioation  No.  337-TA-1M] 

Certain  Foam  Earplugs;  Decision  Not 
To  Review  initial  Determination 
Terminating  Respondent  on  ttie  Basia 
of  a  Settlement  Agreement 

AGENCY:  International  Trade 
Commission. 

ACTION:  The  Commission  has 
determined  not  to  review  the  presiding 
officer's  initial  determination  (ID) 
(Order  No.  12)  terminating  the  above- 
captioned  investigation  with  respect  to 
respondent  S.S.  Trading  Co.,  Ltd.  on  the 
basis  of  a  settlement  agreement, 

FOR  FURTHER  INFORMATION  CONTACT 

Carol  McCue  Verratti.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 

0079. 

SUPPt.EMENTARY  INFORMATION:  On  June 
28. 1984,  complaint  Cabot  Corporation 
and  respondent  S.S.  Trading  Co.,  Ltd. 
filed  a  joint  motion  to  terminate  the 
investigation  as  to  respondent  S.S. 
Trading  Co..  Ltd.  on  the  basis  of  a 
settlement  agreement.  The  presiding 
officer  issued  an  ID  granting  the  joint 
motion  for  termination  on  September  24, 
1984.  No  petitions  for  review  or 
comments  from  Government  agencies  or 
the  public  were  received. 

Copies  of  the  presiding  officer's  ID 
and  all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  o^icial  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington.  D.C-  20436.  telephone  202- 
523-0161. 

Authority:  Section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337)  and  19  CFR  210.51  and 
210.53. 

By  order  of  the  Commission. 

Issued:  Noveml>er  20. 1984. 

Kenneth  R.  Mason, 

Secretary. 
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PotankMi  CMocMb  From  Eeet 
Germany,  Spain,  and  the  U.S^R. 

agency:  International  Trade 
Commission. 

ACTION:  Termination  of  invesfigatfon 
concerning  potassium  chloride  from 
Spain  and  rescheduling  of  the  hearing  to 
be  held  in  connection  with 
investigations  concerning  potassium 
chloride  from  East  Germany  and  the 
U.S.S.R. 

summary:  The  Commission  hereby 
announces  the  termination  of 
investigation  No.  731-TA-186  (Final). 
PtJtassium  Chloride  from  Spain,  and  the 
rescheduhng  of  the  hearing  to  be  held  in 
connection  with  investigations  Nos.  731- 
TA-184  (Final).  Potassium  Chloride  from 
East  Germany  and  731-TA-187  (Final), 
Potassium  Chloride  from  the  U.S.S.R. 
The  hearing  has  been  rescheduled  to 
begin  at  lOOO  a.m.  on  February  5. 1985. 

For  further  information  concerning  the 
conduct  of  the  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207.  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 

EPFlcnvE  DATE  November  20. 1984. 
FOR  RIRTHCR  INFORMAHON  CONTACT: 
Larry  Johnson  (202-523-0127),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington.  DC  20436. 
tu>>LgMPfrAi|y  imtormation; 

Back^oaad 

On  September  12. 1984.  the 
Commission  instituted  the  subject 
investigations  and  scheduled  a  hearing 
to  be  held  in  connection  therewith  for 
November  27. 1984  (49  FR  39115). 
Subsequently,  the  Commission  was 
notified  by  the  Department  of  Commerce 
that  it  was  extending  the  date  for  its 
final  deterrainations  in  the 
investigations  concerning  potassium 
chloride  from  East  Germany  and  the 
U.S.S.R.  (from  November  20. 1984,  to 
January  25, 1985)  and  was  terminating 
its  investigation  concerning  potassium 
chloride  from  Spain.  The  Commission, 
therefore,  is  revising  its  •cfaedule  and  is 
tenninating  its  investigation  concerning 
potassium  chloride  from  Spain.  As 
provided  in  section  735(b)(2)(B)  of  the 
Tariff  Act  of  1930  (19  U.S.C. 
1673d(b)(2)(B)).  the  Commission  must 
make  its  final  determinations  m 
antidumping  investigations  within  46 
days  of  Commerce's  final  detennination. 
or  in  these  cases  by  March  11. 1985. 


Staff  report 

A  public  version  of  the  prehearing 
staff  report  in  these  investigations  was 
placed  in  the  public  record  on  November 
13. 1984.  pursuant  to  S  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  these  investigations 
beginning  at  10:00  a.m.  on  February  5. 
1985.  at  the  U.S.  International  Trade 
Commission  Building.  701  E  Street  NW.. 
Washington.  DC. 

Requests  to  appear  at  the  hearing 
should  be  filed  in  writing  with  the 
Secretary  to  the  Commission  not  later 
than  the  close  of  business  (5:15  p.m.)  on 
January  28. 1985.  All  persons  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  file  prehearing 
briefs  and  attend  a  prehearing 
conference  to  be  held  at  10:00  a.m.  on 
January  29, 1985.  in  room  117  of  the  U.S. 
International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  January  29. 1985. 

Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  preharing  briefs 
and  to  information  not  available  at  the 
time  the  preharing  brief  was  submitted 
Any  written  materials  submitted  at  the 
hearing  must  be  filed  in  accordance  writh 
the  procedures  described  below  and  any 
confidential  materials  must  be 
submitted  at  least  three  (3)  working 
days  prior  to  the  hearing  (see 
S  201.6(b)(2]  of  the  Commission's  rules 
(19  CFR  201.6(b)(2).  as  amended  by  49 
FR  32580.  Aug.  15, 1984)). 

Writtaa  suhmiaaions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  pubKc  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
5  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  P>08thearing  briefs  must 
conform  with  the  provisions  of  9  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
February  11, 1985.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  mformation  pertinent  to  the 
subject  of  the  investigation  on  or  before 
February  11. 1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
Commission's  rules  (19  CFR  201 JJ).  All 
written  submissions  except  for 


confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6  of 
the  Commission's  rules  (19  CFR  201.8.  as 
amended  by  49  FR  32589.  Aug.  15. 1984). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  act  of 
1930,  title  VU.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules  (19  CFR  207.20). 

By  order  of  the  Commission. 

Issued:  November  21, 1984. 
Kenneth  R.  Muan, 
Secretary, 

[n  Doc  •4-112»  nM  n-V-H:  MS  ami 
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[Inv— Maattoc  Na  337-TA-2M] 
Certain  Shoe  Sttffener  Components; 


In 


agency:  international  Trade 
Conuniasion. 

ACTION:  btstituHon  of  investigation 
pursuant  to  19  U.S.C.  1337. 


Notice  is  hereby  given  that  a 
complaint  was  filed  with  die  U.S. 
International  Trade  Commission  on 
October  22, 1984.  pursuant  to  section  337 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1337). 
on  behalf  of  Foss  Manufacturing  Co.. 
Inc.,  Ward  Hill,  Haverhill, 
Massachusetts  01830.  Supplemental 
information  was  filed  on  November  8. 
1984.  The  complaint  as  supplemented 
alleges  unfair  methods  of  competition 
and  unfair  acts  in  the  importation  of 
certain  shoe  stiffener  components  into 
the  United  States,  or  in  their  sale,  by 
reason  of  alleged  (1)  infringement  of  the 
claims  of  U.S.  Letters  Patent  3.427,733: 
(2)  infringement  of  the  claims  of  U.S. 
Letters  Patent  4.35a732:  and  (3) 
misappropriation  of  trade  secrets.  The 
complaint  further  alleges  that  the  effect 
or  tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  that,  after  a 
full  investigation,  the  Commission  issue 
a  permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 


Federal  Register  /  VoL  49.  No.  230  /  Wednesday,  November  28.  1984  /  Notices 


46819 


FOR  FURTHER  INFORMATION  CONTACT. 

Steven  H.  Schwartz,  or  Juan  Cockbum. 
Esq.,  Unfair  Import  Investigations 
Division,  U.S.  International  Trade 
Commission,  telephone  202-523-4877  or 
202-523-1272,  respectively. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  S  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
November  19, 1964,  Ordered  That: 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  shoe 
stiffener  components  into  the  United 
States,  or  in  their  sale,  by  reason  of 
alleged  (1)  infringement  of  the  claims  of 
U.S.  Letters  Patent  3,427,733;  (2) 
infringement  of  the  claims  of  U.S.  Letters 
Patent  4,350,732;  and  (3) 
misappropriation  of  trade  secrets,  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated. 
in  the  United  States. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  invetigation  shall  be  served: 

(a)  The  complainant  is — Foss 
Manufacturing  Co..  Inc.,  Ward  Hill, 
Haverhill.  Massachusetts  01830. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served. 
British  United  Shoe  Machinery  Co..  Ltd.. 

P.O.  Box  88,  Belgrave  Road.  Leicester. 

England.  LE45BX. 
Emharl  Corporation.  P.O.  Box  2730. 

Hartford.  Connecticut  06146. 
Gould  &  Scammon,  Inc..  1130  Minot 

Avenue,  Auburn,  Maine  04210. 

(c)  Steven  H.  Schwartz  *  and  Juan 
Cockbum,  Esq.,  Unfair  Import 
Investigations  Division.  United  States 
International  Trade  Commission.  701  E 
Street  N.W.,  Room  122  and  Room  128, 
respectively,  Washington,  D.C.  20436, 
shall  be  the  Commission  investigative 
staff,  a  party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted.  * 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  officer. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 


S  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  SS  201.16(d)  and  210.21(a)  of 
the  rules,  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  the  Commission,  without 
further  notice  to  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
701  E  Sti«et  NW..  Room  158. 
Washington,  D.C.  20438.  telephone  202- 
523-0471. 

By  order  of  the  Commission. 

Issued:  November  23, 1984. 
KeniMtfa  R.  Mason, 
Secretary. 

|FR  Doc  M-31Zaa  FfM  11-r-M:  B:4S  am| 


■  Pending  admission  to  the  bar. 


[Imresttgation  No.  337-TA-190] 

Certain  SoftbaHs  and  Polyurettiane 
Cores  Therefon  Determination  Not  To 
Review  Initial  Determination 
Terminating  Respondent  on  the  Basis 
of  a  Settlement  Agreement 

agency:  International  Trade 

Commission. 

action:  Notice  of  nonreview  of  initial 

detennination  (ID). 

SUMMARY:  The  Commission  has 
determined  not  to  review  an  ID  to 
terminate  this  investigation  as  to 
respondent  Diamond  Sports  Co.  on  the 
basis  of  a  settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT 
Jack  Simmons.  Esq.,  Office  of  the 
General  Counsel,  telephone  202-523- 
0493. 

SUPPLEMENTARY  INFORMATION!  Notice  of 
the  ID  was  published  in  the  Federal 
Register,  49  FR  43809  (Oct.  31, 1984).  The 
Commission  has  received  neither  a 
petition  for  review  of  the  ID  nor 
comments  from  the  public  or  from  other 
Government  agencies. 


By  order  of  the  Commission. 
Issued:  Noveml>er  21, 1984. 

Kenneth  R.  Mason. 

Secretary. 

[FR  Doc  84-31222  PIM  11-27-S4;  8:«S  ami 
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[Investigation  No.  337-TA-191] 

Certain  Stretch  Wrapping  Apparatus 
and  Components  Thereof;  Decision 
Not  To  Review  Initial  Determination 
Terminating  Investigation  on  ttw  Basis 
of  s  Consent  Order;  Issuance  of 
Consent  Order 

agency:  International  Trade 
Commission. 

ACTION:  Termination  of  the  investigation 
on  the  basis  of  a  consent  order. 

summary:  The  United  States 
International  Trade  Commission  hereby 
givens  notice  of  its  decision  not  to 
review  an  initial  determination  (ID) 
terminating  the  above-captioned 
investigation.  The  ID  terminated  the 
investigation  on  the  basis  of  a  proposed 
consent  order  signed  by  complainant 
Lantech,  Inc.  respondents  Muller 
Manufacturing,  Ltd.  and  MuIIer 
Packaging  Systems,  Inc.,  and  the 
Commission  investigative  attorney. 

FOR  FURTHER  INFORMATION  CONTACT 

George  Holoch.  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-523-0148. 

supplementary  information:  This 
action  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  Commission  rules 
!  210.53  (c)  and  (h)  (19  CFR  210.53  (c) 
and  (h))  Notice  of  the  ID  was  published 
in  the  Federal  Register  of  October  31, 
1984,  49  FR  43810.  No  petition  for  review 
was  filed,  nor  were  any  comments  from 
Government  agencies  or  the  public 
received. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20436. 
telephone  202-523-0161. 

By  order  of  the  Commission. 

Issued:  November  20. 1944. 

Kenneth  R.  Mason. 

Secretary. 

IFR  Doc  B4-Sin9  Filed  11-27-84:  8:45  tm] 
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[Inv— Wgatten  Ma  337-TA-1741 

Certain  Woodwortdng  Mactiines; 
Prehearing  Conference 

Notice 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter  will 
commence  at  9:00  a.m.  on  December  5. 
1984,  in  Hearing  Room  B  at  the 
Interstate  Commerce  Commission 
Building  at  12th  and  Constitution 
Avenue,  NW..  Washington,  D.C..  and  the 
hearing  will  commence  immediately 
thereafter. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  November  21. 1984. 
lanu  P.  Ttmoay, 
AdminiBtrative  Law  Judge. 

(FR  Doc  m-rWO  FIM  n-27-M:  »45  ami 


INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Pane  Na  3M  (Sufr4] 

Intrastate  Ran  Rate  Auttwrtty— Indiana 


:  Interstate  Conunerce 
Commission.  t 

ACTION:  Notice  of  certification. 


:  The  Commission  grants  final 
certification  to  the  Public  Service 
Commission  of  Indiana  under  49  U.S.C. 
11501(b),  to  regulate  intrastate  rail 
transportation,  subject  to  the  condition 
precedent  that  it  modify  its  standard  as 
noted  in  the  full  decision. 
DAT^S:  If  the  necesary  changes  are 
made,  certification  will  begin  on  January 
1,1985. 

Fon  rmtmeu  mFomiATioN  contact: 

Louis  E.  Gitomer.  (202)  275-7245. 
SUPPIEMCNTARY  INFORMATKM: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area]  or  toll  h-ee  (800)  424- 
5403. 


VwrolrMtM 


M7_ 


OOJnjIa 


28  CFn  part  16.  lubptft  C. 

28  CFR  part  2a  ubpail  C. 

28  era  part  14 

28  CFR  part  IS 

28  CFR  part  2S 

28  CFR  pwl  43...._ 

28  CFR  part  48 

28  CFR  p«t  49 _ 

28  CFR  pvl  57 „ 

28  CFR  part  2 


Decided:  November  14. 1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett. 
Gradison,  Simmons.  Lamboley,  and  Strenio. 
Vice  Chairman  Andre,  joined  by 
Commissioners  Sterreft  and  Strenio, 
dissented  with  a  separate  expression. . 
James  H.  BayiM, 
Secretary. 

(IK  Doc  84-31151  FIM  11-27-84:  8:4S  ■■n| 
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[Ooeiiet  Na  AB-19  (Sub-No.  93X)] 

Rail  Carriers;  tfw  Baltimore  and  Ohio 
Railroad  Co.— Atuindonment 
Exemption — In  Mahoning  County,  OH 

agency:  Interstate  Commerce 

Commission. 

ACnON:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  49  U.S.C.  10903  et  seq. 
the  abandonment  by  The  Baltimore  and 
Ohio  Railroad  Company  of  1.01  miles  of 
track  between  milepost  75.07  and 
milepost  76.08  in  Mahoning  County,  OH. 
DATES:  This  exemption  is  effective  on 
December  28, 1984.  Petitions  for 
reconsideration  must  be  filed  by 
December  18, 1984.  Petitions  for  stay 
must  be  filed  by  December  10, 1984. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-19  (Sub-No.  93X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  James  J. 
Corbett,  P.O.  Box  6419,  Cleveland,  OH 
44101. 

FOR  FURTHER  INFORMATION:     Louis  E. 

Gitomer.  (202)  275-7245. 
SUPfn^MENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  Area)  or  toll  free  (800)  424- 
5403. 

Decided:  November  5, 1984. 
By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett, 


Gradison,  Simmons.  Lamboley.  and  Strenio. 
Commissioner  Lamboley  concurred  in  the 
result  and  commented  with  a  separate 
expression. 

lames  H.  Bayne. 

Secretary. 

IFR  Doc  M-31150Filpd11-27-M;»4S  11111 
BILUMQ  COOe  7O3S-01-M 


DEPARTMENT  OF  JUSTICE 

Regulatory  Flexibility  Act  Plan  for  the 
Periodic  Review  of  Rules 

AGENCY:  Department  of  Justice. 

action:  Notice  of  Regulatory  Flexibility 
Act  review  plan. 

summary:  In  accordance  with  the 
requirements  of  the  Regulatory 
Flexibihty  Act,  the  Department  of 
Justice  is  publishing  a  plan  for  the 
periodic  review  of  its  rules  to  determine 
whether  they  have  or  will  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities.  The 
purpose  of  the  review  is  to  determine 
whether  the  rules  need  to  be  amended  in 
any  way  in  order  to  minimize  any 
significant  adverse  economic  impact 
upon  small  entities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janis  A.  Sposato,  Administrative 
Counsel,  Justice  Management  Division, 
Department  of  Justice,  Room  1220, 10th 
and  Constitution  Avenue,  NW., 
Washington,  DC.  20530  (202-633-3452). 
SUPPLEMENTARY  INFORMATION:  Section 
610(a)  of  the  Regulatory  Flexibility  Act, 
5  U.S.C.A.  601-612  (West  1984),  requires 
that  each  agency  review  its  rules  to 
determine  whether  they  have  or  will 
have  a  significant  economic  impact  upon 
a  substantial  number  of  small  entities. 
That  section  also  requires  that  the 
review  of  all  rules  existing  as  of  the 
effective  date  of  the  Act,  i.e.,  January  1, 
1981,  be  completed  within  ten  years. 
Therefore,  listed  below  is  the  required 
plan  developed  by  the  Department  of 
Justice  for  the  review  of  its  regulations. 

Dated:  November  19. 1964. 
Janis  A.  Sposato, 

Administrative  Counsel,  Justice  Management 
Division. 
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Atomic  Wispam  and  SpecW  Nudaar  MaMrtak  Haaards  RagiiMona 
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Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act;  Okolona  Sewer 
Construction  District,  et  al 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  November  8. 1984  a 
proposed  consent  decree  in  United 
States  V.  Okolona  Sewer  Construction 
District,  et  al..  Civil  Action  No.  84-1148- 
L(A),  was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Kentucky.  The  complaint  filed  by  the 
United  States  alleged  violations  of  the 
Clean  Water  Act  by  Okolona  Sewer 
Construction  District  due  to  discharges 
of  pollutants  from  its  sewage  treatment 
plant  into  Pond  Creek,  near  Louisville, 
Kentucky.  The  complaint  sought  civil 
penalties  for  past  violations,  and 
injunctive  relief  to  bring  Okolona  into 
compliance  with  the  Clean  Water  Act. 
The  consent  decree  provides  that 
Okolona  will  cease  discharge  of 
pollutants  into  Pond  Creek  by  merging 
into  the  Louisville  and  Jefferson  County 
Metropolitan  Sewer  Construction 
District  system. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington,  DC. 
20530,  and  should  refer  to  United  States 
V.  Okolona  Sewer  Construction  District, 
et  a!..  D.  J.  Ref.  90-5-1-1-2140. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Room  211  U.S. 
Courthouse,  601  West  Broadway, 
Louisville,  Kentucky  and  at  the  Region 
IV  Office  of  the  Environmental 
Protection  Agency,  345  Courtland  Street 
NE.,  Atlanta,  Georgia.  Copies  of  the 
consent  decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1517, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC.  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 


Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
lame*  M.  Spears, 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

|FR  Doc.  84-30980  Filed  11-27-M:  8:45  am] 
BILLJMO  COOC  4410-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

(Docket  No.  M-a4-230-C] 

B  &  J  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

B  &  J  Coal  Company,  Inc.,  Teaberry, 
Kentucky  41660  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.1719 
(illumination)  to  its  Mine  No.  1  (I.D.  No. 
15-14410)  located  in  Floyd  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's . 
statements  follows:  .     - 
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1.  The  petition  concerns  the 
requirement  that  all  mobile  face 
equipment  be  equipped  with 
illumination  devices. 

2.  The  coal  seam  ranges  from  33  to  36 
inches  in  height.  The  Joy  Miner  equipped 
with  lights  is  approximately  34  inches  in 
height. 

3.  Petitioner  states  that  the  lighting 
devices  installed  on  the  miner  have 
been  torn  off,  causing  an  arcing  effect, 
and  the  guards  around  the  lights  have 
dislodged  roof  bolts,  creating  a  safety 
hazard. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  two  sealed  beam 
headlights  installed  in  the  operator's 
compartment. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  Noveinl>er  20, 1984. 
Patricia  W.  SUvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc  M-nOU  Filed  11-27-M:  a'46  am| 
8ILLJN0  COM  4S1f>-49-«l 

[Docket  No.  M-84-231-C] 

Black  River  Mining  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Black  River  Mining  Company,  HC  76, 
Box  645,  Ransom,  Kentucky  41558  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1710  (cabs  and  canopies)  to 
its  No.  3  Mine  (I.D.  No.  15-04236)  located 
in  Pike  County,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  in  the  Thacker  seam 
and  ranges  from  38  to  50  inches  in  height 
with  consistent  ascending  and 
descending  grades  creating  dips  in  the 
coalbed. 

3.  Petitioner  states  that  canopies  can 
strike  and  dislodge  the  roof  support 
system,  creating  the  potential  of  a  roof 
fall.  The  canopies  also  restrict  and 


hamper  the  equipment  operator's  seating 
position  and  visibility,  increasing  the 
chances  for  an  accident  or  injury. 
4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  S&fety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  Al) 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  | 

December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1984. 

Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

|FR  Doc.  M-nOK  Filed  11-27-M:  B:4S  un| 
SfLUNQ  COOe^tS1fM»4l 

[Dodcet  No.  M-84-233-C] 

Buffalo  Ridge  Coal  Co^  Inc.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Buffalo  Ridge  Coal  Co.,  Inc.,  c/o  Wes- 
Co  Engineering,  Inc.,  Route  3,  Box  54 
SRS,  Oneida,  Tennessee  37841  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  77.1605(k)  (berms  or  guards)  to  its 
No,  10  Mine  (I.D.  No.  40-01623)  located 
in  Anderson  County,  Tennessee.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  berms  or  guards  be 
provided  on  the  outer  banks  of  elevated 
roadways. 

2.  As  an  alternate  method  to  providing 
berms  on  the  roadway,  petitioner 
proposes  to  equip  the  roadway  with 
signs  and  other  indicators  to  warn 
roadway  users  of  hazardous  areas, 
speed  requirements  and  mining  areas. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 


Dated:  November  2a  1984. 

Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

|FR  Doc.  M-3iaee  Filed  11-27-M:  8:4S  iin| 
BUXINOCOOE  451»-4»-M 


(Docket  No.  M-«4-213-C] 

Canada  Coal  Co^  inc^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Canada  Coal  Co.,  Inc.,  c/o  Progressive 
Training  &  Research,  Inc.,  Star  Route  61, 
Elkhom  City,  Kentucky  41522  has  filed  a 
petition  to  modify  the  appHcation  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  No.  3  Mine 
(I.D.  No.  15-11426)  located  in  Pike 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  return  air-courses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  A  rock  fall,  approximately  150  feet 
long,  occurred  in  the  return  aircourse. 
This  return  is  not  used  as  an  escapeway: 
the  designated  secondary  escapeway  is 
located  in  the  conveyor  belt  entry. 

3.  Petitioner  states  that  cleanup  of  this 
rock  fall  would  expose  miners  to 
hazardous  conditions  which  would  be 
involved  in  shooting  the  rock, 
reroofbolting  and  retimbering. 

4.  As  an  alternate  method,  petitioner 
proposes  to  travel  through  a  mandoor 
into  the  belt  conveyor  entry  at  the 
beginning  of  the  fall,  travel  down  the 
belt  conveyor  to  a  point  below  the  fall, 
and  travel  through  another  mandoor 
back  into  the  return. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Ariington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  Novemt>er  20. 1984. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

|FR  Doc.  84-31071  Filed  11-27-M:  8:4S  am) 
BIUJNO  COOC  4S10-49-H 
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[Docket  Na  M-«4-22S-Cl 

Central  Ohio  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Central  Ohio  Coal  Company.  P.O.  Box 
98.  Cumberland.  Ohio  43732  has  Hied  a 
petition  to  modify  the  application  of  30 
CFR  77.902  (low-  and  medium-voltage 
ground  check  monitor  circuits)  to  its 
Muskingum  Mine  (1.0.  No.  33-00989] 
located  in  Morgan  County,  Ohio.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Min«  Safety  and  Healdi  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  three-phase  low-  and 
medium-voltage  resistance  grounded 
systems  to  portable  and  mobile 
equipment  include  a  fail  safe  ground 
check  circuit  or  other  no  less  effective 
device  to  monitor  continuously  the 
grounding  circuit  to  assure  continuity. 

2.  The  petitioner's  voltage  supply  is  a 
grounded  delta.  As  an  alternate  method 
to  using  a  resistance  grounded  system 
on  the  low-  and  medium-voltage  supply 
system,  petitioner  proposes  to  use 
S.H.D.  Power  Cable  from  the  protective 
device  to  portable  heaters.  This 
additional  length  of  cable  will  not 
exceed  50  feet  The  SiU).-type  cable 
carries  a  continuous  ground  wire,  will 
assure  a  safe  and  practical  work 
standard,  and  will  be  installed 
according  to  National  Electric  Code 
standards. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  ejected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  827,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28. 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20. 1964. 

Pallida  W.  SUv«y, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

|FK  Doc  M-3ia«3  nhd  n-27-Mc  ftlS  ui| 
MLUNOCOOC  4S1».43.«I 


[Docket  Na  KI-M-232-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza.  Pittsburgh.  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1707 
(escapeways)  to  its  Jenkinjones  No.  4 
Mine  (ID.  No.  46-04533)  located  in 
McDowell  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  the  escapeway 
required  to  be  ventilated  with  intake  air 
be  separated  from  the  belt  and  trolley 
haulage  entries  for  the  entire  length  of 
such  entries  to  the  beginning  of  each 
working  section. 

2.  Petitioner  states  that  the  last  700 
feet  of  the  track  entry  has  such 
extremely  wet  and  muddy  conditions 
that  the  track  haulage  cannot  be 
adequately  maintained  and  haulage 
over  the  tracks  may  be  unsafe. 

3.  As  an  alternate  method,  petitioner 
proposes  to  lay  the  track  haulage  in  the 
intake  escapeway  of  the  last  700  feet.  In 
support  of  this  request,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system  at  the  tailpiece  with 
specific  conditions. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
conunents  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28. 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  za  1984. 

Pattida  W.  SUvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

[FK  Doc  a4-Sian  niwl  II-27-M:  ft4S  (inl 
MLLINQCOOE  4S10-U-M 
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[Docket  No.  M-«4-212-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company, 
Middlesboro,  Kentucky  40965  has  filed  a 
petition  to  modify  the  apphcation  of  30 
CFR  75.1103-4(a)  (automatic  fire  sensor 
and  warning  device  systems: 
installation:  minimum  requirements)  to 
its  Matthews  Mine  (I.D.  No.  40-^)0520) 
located  in  Claiborne  County,  Tennessee. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
flight. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  low-level  carbon 
monoxide  (CO)  detectors  with  specific 
conditions  at  specified  locations  in  the 
belt  haulage  entry. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
conmients  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
conunents  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1984. 
Pallida  W.  SUvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

|FK  Doc  M-SlOSa  niad  11-27-M:  kIS  un| 
MLUNaCOOC  4S14-43-M 


[Docket  No.  M-«4-216-€] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza.  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Itmann  No.  2  Mine  (I.D.  No.  46- 
01885)  located  in  Wyoming  County. 
West  Virginia.  The  petition  is  filed 


Federal  Register  /  Vol.  49.  No.  230  /  Wednesday.  November  28,  1984  /  Notices 46825 


under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Parts  of  the  Pole  Green  Return  Air 
Courses  were  developed  twenty  years 
ago  and  now  both  the  roof  and  roof 
supports  have  reached  a  stage  of  rapid 
deterioration.  Rehabilitation  of  the 
affected  areas  will  expose  miners  to 
hazardous  working  conditions. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  a  ventilation 
evaluation  point  at  a  specific  location  in 
the  affected  area. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1984. 

Patrida  W.  SUvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

(FK  Doc  M-310a0  PIM  11-27-64;  SM  »m] 
■NJJNQ  COOC  MHMS-M 


[Docket  No.  M-84-245-C] 

Double  L  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Double  L  Coal  Corporation,  P.O.  Box 
46.  Big  Rock,  Virginia  24603  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopiles)  to  its 
No.  1  Mine  (I.D.  No.  44-00403)  located  in 
Buchanan  County,  Virginia.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  normal  mining  height  is  36 
inches.  However,  a  rider  seam  of  coal 
now  dips  low  enough  to  require  mining 


which  temporarily  results  in  a  72-inch 
mining  height. 

3.  As  an  alternate  method,  petitioner 
proposes  to  operate  an  Elswick  roof 
bolting  machine  without  a  cab  or 
canopy.  This  machine  has  been 
converted  to  operate  a  hand-held  coal 
drill.  This  machine  will  always  be  at 
least  15  feet  outby  the  working  face 
when  used  and  the  machine  and 
operator  will  always  be  under  supported 
roof  during  operation. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
conunents  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  2a  1984. 
Patrida  W.  SUvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

|FR  Doc.  »*-3iaee  Filed  11-27-64:  6:45  un| 
eiUJNQ  COOC  4510-U-M 


[Docket  No.  M-81-2«-C] 

Qart>er  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Garber  Coal  Company,  523  E.  Market 
Street,  Williamstown,  Pennsylvania 
17098  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1714  (self- 
contained  self-rescue  devices)  to  its 
Whites  Slope  (I.D.  No.  36-06815)  located 
in  Dauphin  County,  Pennsylvania.  The 
petition  is  filed  tmder  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  each  operator  make 
available  to  each  person  who  goes 
underground  a  self-rescue  device  or 
devices  approved  by  the  Secretary 
which  is  adequate  to  protect  the  person 
for  one  hour  or  longer. 

2.  Petitioner  proposes  to  continue 
using  the  present  filter-type  self-rescuers 
as  an  alternative  to  providing  self- 
contained  self-rescuers,  and  states  that 
this  will  provide  the  same  measure  of 
protection  for  the  miners  affected  as 
that  afforded  by  the  standard. 


Requests  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1984. 
Patrida  W.  SUvey, 

Director  Office  of  Standards.  Regulations 
and  Variances. 

|FR  Doc  84-31073  Hied  11-Z7-64:  8:45  (m) 
BMJJNO  CODE  4S1(MS-« 


[Docket  No.  M-S4-23S-C] 

H JLT.  Coal  Co;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

H.A.T.  Coal  Company,  113  N.  Oak 
Street,  Shamokin,  Pennsylvania  17872 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301  (air  quality, 
quantity,  and  velocity)  to  its  No.  3  Slope 
(I.D.  No.  36-07363)  located  in 
Northumberland  County,  Permsylvania. 
"The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977.  I 

A  summary  of  the  petitioner's 
statements  follows:  I 

1.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
non-existent  in  the  mine. 

2.  Ignition,  explosion  and  mine  fire 
history  are  non-existent  for  the  mine. 

3.  There  is  no  history  of  harmful 
quantities  of  carb(Hi  dioxide  and  other 
noxious  or  poisonous  gases. 

4.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust. 

5.  Extremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Anthracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners. 

6.  High  velocities  and  large  air 
quantities  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  already  uncomfortable, 
wet  mines. 

7.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  The  minimum  quantity  of  air      | 
reaching  each  working  face  be  1.500 
cubic  feet  per  minute: 
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b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5,000 
cubic  feet  per  minute;  and 

c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5.000  cubic  feet  per  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

9.  Petitioner  states  that  the  alternate 
method  proposed  will  at  all  times 
provide  the  same  measure  of  protection 
for  the  miners  affected  as  that  provided 
by  the  standard. 

Request  for  Coaunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administratioa  Room  627. 4015  Wilson 
Boulevard.  Ariington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  2a  1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. . 

Dated  November  20. 1984. 

Pallida  W.  SUvey. 

Director.  Office  of  Standards,  Regulationa 
and  Variances. 

(FR  Ooc  M-mvs  niad  11-9-M:  M6  aal 


(Docket  No.  I»-«1-4S-C] 

K  R  K  Cotf  Co.;  PMMon  for 
ModWcjtion  of  AppHcotlon  of 
MandMory  Safoty  Standard 

K  R  K  Coal  Company.  120  Main  Street. 
Joliett.  Pennsylvania  17981.  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1714  (self-contained  self-rescue 
devices)  to  its  K  R  K  Slope  (I.D.  No.  36- 
08031)  located  in  Schuylkill  County. 
Pennsylvania.  The  petition  is  filed  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  each  operator  make 
available  to  each  person  who  goes 
underground  a  self-rescue  device  or 
devices  approved  by  the  Secretary 
which  is  adequate  to  protect  the  person 
for  one  hour  or  longer. 

2.  The  mine  is  wet  and  virtually  dust 
free.  The  upper  area  of  the  mine  was 
deep  and  strip  mined,  leaving 
ventilation  to  the  surface  by  means  of 
abandoned  slopes,  cracks,  fissures  and 
strip  pits.  This  creates  a  natural  draft 


that  would  sweep  noxious  fumes  to  the 
surface  away  from  the  miners. 

3.  Petitioner  states  that  the  mine 
geology,  undulation,  thin  coal  and 
varying  pitches  make  it  impossible  to 
wear  the  device  while  working.  Sections 
of  the  mine  are  subjected  to  freezing 
temperatures,  making  constant 
availability  of  the  devices  questionable. 
In  addition,  the  wet  conditions  of  the 
mine  make  it  difficult  to  locate  a 
suitable  dry  storage  location  for  the  self- 
rescuers. 

4.  Petitioner  proposes  to  continue 
using  the  present  filtertype  self-rescuers 
as  an  alternative  to  providing  self- 
contained  self-rescuers. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  ComnMnts 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28. 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20. 1964. 

Pallida  W.  syvvy, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Ooc  S4-31072  Piled  11-37-M:  B:4S  aa) 
■HUNO  COOK  mo  M  M 


(Docket  fto.  M-«4-22»-C] 

Md-Conllnant  Rasourcoa,  Inc.;  Patttion 
for  Modification  of  Appicatton  of 
Mandatory  Safaty  Standard 

Mid-Continent  Resources.  Inc..  1058 
Road  100.  P.O.  Box  158,  Carbondale. 
Colorado  81623  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.1303 
(permissible  explosives,  detonators, 
blasting  devices  and  shot-firing  units; 
stenuning  boreholes)  to  its  Dutch  Creek 
No.  1  Mine — Coal  Basin  Adit/Rock 
Tuimels  Project  (LD.  No.  05-00301) 
located  in  Pitkin  County.  Colorado.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  only  permissible 
explosives  and  devices  be  used  in  a 
premissible  manner  underground. 

2.  Petitioner  seeks  a  modification  of 
the  standard  to  permit  the  use  of 
nonpermissible  explosives  and 


detonating  devices,  without  evacuating 
personnel  outby  the  Rock  Tunnel  Project 
(RTP)  portals,  during  the  continued 
development  of  the  RTP  until  the 
overlying  coal  beds  are  intercepted  or 
methane  is  encountered  in  the  RTP.  All 
of  the  proposed  blasting  operations  will 
be  performed  under  specific  conditions 
as  outlined  in  the  petition. 

3.  Petitioner  states  that  the  proposed 
alternate  method  coupled  with  the 
safety  precautions  and  conditions 
outlined  in  the  petition,  will  provide  the 
same  degree  of  safety  for  the  miners 
affected  as  that  afforded  by  the 
standard 

Request  for  Comments 

Persons  interested  in  the  petition  may 
furnish  written  comments.  'These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  t>e  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
the  address. 

Dated:  November  20, 19M. 

Pattida  W.  SUvay. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc  M-31078  Filad  11-Z7-M^  ktS  ami 
SHJJNOCOOe  4S10-4S.4I 


(Docket  No.  M-M-215-C] 

Mount  Calvary  Coal  Co.;  PaWlon  for 
Modification  of  Application  of 
Mandatory  Safaty  Standard 

Mount  Calvary  Coal  Co.,  Box  66 
Sidney.  Kentucky  41564  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
No.  3  Mine  (I.D.  No.  15-13772)  located  in 
Pike  County,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  height  ranges  from  42  to 
47  inches. 

3.  Petitioner  states  that  the  canopies 
are  striking  and  dislodging  the 
permanent  roof  support,  creating  the 
potential  for  a  roof  fall  In  addition,  the 
canopies  restrict  the  equipment 
operator's  visibility.  This  forces  the 
operator  to  lean  out  from  under  the 
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canopy,  exposing  body  parts  to  potential 
injury. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standards. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated  November  20. 1984. 
Pallida  W.  Sttvay. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(HI  Doc  M-noai  FHad  n-Z7-M;  8i«6  anl 


(DockM  No.  M-«4-2ie-Cl 

Sandy  Fork  Mining  Co.,  Inc.;  Patttion 
for  Modification  of  Application  of 
Mandatory  Safaty  Standard 

Sandy  Fork  Mining  Co.,  Idc  Route  4. 
Box  30,  Beverly.  Kentucky  40913  has 
filed  a  petition  to  modify  the  application 
of  30  CFT*  77.1605{k)  (berms  or  guards) 
to  its  Mine  No.  11  (I.D.  No.  15-13455) 
and  Mine  No.  12  (LD.  No.  15-14160). 
both  located  in  Leslie  County,  Kentucky. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1877. 

A  summary  of  die  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  berms  or  guards  be 
provided  on  tiie  outer  banks  of  elevated 
roadways. 

2.  Petitioner  states  that  the 
installation  of  berms  on  the  outer  banks 
of  the  roadway  would  hamper  proper 
maintenance  of  the  roads  by  preventing 
the  removal  of  snow  and  ice  from  the 
roadways,  causing  the  road  surfaces  to 
deteriorate.  Run-off  water  would 
channel  down  the  roadways,  washing 
gravel  and  dirt  from  the  roads  into 
settling  ponds  and  silt  ponds. 

3.  As  an  alternate  method  of  installing 
berms.  petitioner  proposes  that: 

a.  All  equipment  operators  will  be 
trained  in  the  use  of  haulage  equipment 
and  the  safety  of  vehicles  on  haulage 
roads; 

b.  An  haulage  equipment  will  have 
original  manufacturer's  brakes.  Engine 
or  Jacob  brakes,  and  an  emergency 
(parking)  braking  system: 


c  Roadway  surfaces  will  be  kept  free 
of  debris,  excessive  water,  snow  and  ice 
and  maintained  as  free  as  practicable  of 
small  ditches  (washboard  effects): 

d.  Warning  signs  will  be  posted 
designating  curves,  steep  grades  where 
trucks  should  shift  to  lower  gear,  and 
where  roadways  {ire  reduced  to  one 
lane  traffic  Stop  signs  will  be  posted 
where  one  road  intersects  another, 
giving  main  haulage  traffic  the  right  of 
way.  Signs  will  be  posted  designating 
passing  points: 

e.  A  traffic  system  will  be  put  into  use 
for  these  roads  requiring  that  loaded 
trucks  have  the  right  of  way  on  the 
highway  side  of  roads  regardless  of  their  - 
direction  of  travel;  and 

f.  Adequate  supplies  of  crushed  stone 
or  other  suitable  material  will  be  stored 
at  strategic  locations  along  haulage 
roads  for  use  when  road  surfaces 
become  slippery. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard.  Arlington,  Virgima  22203  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  2a  1984. 
Palrida  W.  SUvay. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

|FR  Doc  M-S1074  PUmI  ll-T-M;  ft45  un) 
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(Docket  No.  M-M-a2a-C] 

Thac  Waat  Minkig,  lac;  Patttion  for 
Modification  of  Application  of 
Mandatory  Safaty  Standard 

Thac  West  Mining,  Inc..  c/o 
Progressive  Training  k  Research.  Star 
Route-P.O.  Box  61,  Elkhom  City. 
Kentucky  41522  has  filed  a  petition  to 
modify  the  appUcatioo  of  30  CFR  75.1710 
(cabs  and  canopies)  to  its  Na  1  Mine 
(I.D.  No.  15-12472)  located  in  Pike 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 


2.  The  mine  ranges  from  36  to  48 
inches  in  height  with  coosistent 
ascending  and  descending  grades 
creating  dips  in  the  coal  bed. 

3.  Petitioner  states  that  the 
installation  td  canopies  on  the 
equipsoent  would  result  in  a  diminution 
of  safety  because  the  canopies  restrict 
the  equipment  operator's  visibility.  In 
addition,  the  canopies  can  strilce  the 
roof,  increasing  the  changes  of  a  roof 
fall. 

4.  For  these  reasons,  petitioner 
requests  a  modirication  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulabons  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wibon 
Boulevard.  Ariingtoa  Virginia  22203.  All 
comments  most  be  postmarked  or 
received  in  that  office  on  or  tiefore 
December  2&  1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1984. 
Pallida  W.  Silvay. 

Director,  Office  of  Standards,  Regnhtions 
and  Variances. 

|nt  Doc  M-SIOTO  RM  11-Z7-Mt »«  MBt 


(DockM  No.  II-S4-20V-CI 

Twin  Oak  Coal  C04  PatMon  for 
Modification  of  Application  of 
Mandatory  Safaty  Standard 

Twin  Oak  Coal  Company.  119 
Greenwood  Street  Trevorton. 
Pennsylvania  17881  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1714  (self-contained  self-rescue 
devices)  to  iU  No.  1  Mine  (ID.  No.  36- 
07388)  located  in  Northumberland 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statement  foHows: 

1.  The  petition  concerns  the 
requirement  that  each  operator  make 
available  to  each  person  who  goes 
underground  a  self-contained  self-rescue 
device  or  devices  approved  by  the 
Secretary  which  is  adequate  to  protect 
such  person  for  one  hour  or  longer. 

2.  Petitioner  states  that  the  mine  is 
wet.  virtually  dust  free,  and  has  good 
ventilation.  It  is  a  heavily  pitching 
anthracite  mine  with  miner  headings  on 
50-foot  centers. 

3.  The  mine  geology,  undulation,  thin 
coal  and  varying  pitches  make  it 
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hazardous  to  wear  the  device  while 
working  or  in  the  narrow  confines  pf  the 
slope  gun  boat  which  serves  as  a 
mantrip  at  the  mine. 

4.  Sections  of  the  mine  are  subjected 
to  freezing  temperatures  making 
constant  availability  of  the  devices 
questionable.  In  addition,  the  wet  mine 
conditions  make  it  very  difficult  to 
locate  a  suitable  dry  storage  location  for 
the  self-rescuers. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1964. 
Patrida  W.  SUvay. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

IFR  Ooc  at-nOM  FIM  11-Z7-M:  a:4S  am) 
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(Docket  Na  l»-«4-21«-C] 

U.S.  StM<  Mining  Co^  Inc^  Petition  for 
Modificatton  of  Application  of 
Mandatoiy  Safety  Standard 

U.S.  Steel  Mining  Co.,  Inc..  600  Grant 
Street.  Rpom  1580,  Pittsburgh. 
Pennsylvania  15230  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.328  (aircourses  and  belt  haulage 
entries)  to  its  Cumberland  Mine  (I.D.  No. 
36-05018)  located  in  Greene  County. 
Pennsylvania;  its  Maple  Creek  No.  1 
Mine  (I.D.  36-00970)  and  Maple  Creek 
No.  2  Mine  (ID.  No.  36-03425).  both 
located  in  Washington  County. 
Pennsylvania:  and  its  Morton  Mine  (I.D. 
No.  46-01329)  located  in  Kanawha 
County.  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  intake  and  return 
aircourses  be  separated  from  belt 
haulage  entries  and  that  belt  haulage  air 
not  be  used  to  ventilate  active  working 
places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  the  ventilating  ai£  from 
conveyor  belt  entries  as  intake  air  to 
provide  additional  volume  and  velocity 


for  the  working  face.  In  support  of  this 
request,  petitioner  proposes  that: 

(a)  A  low-level  carbon  monoxide 
detection  system  with  specific 
conditions  will  be  installed  at  specific 
locations  in  each  mine's  belt  conveyor 
entry; 

(b)  The  construction  of  stoppings 
separating  the  belt  haulage  entry  from 
the  intake  escapeway  on  main  entries 
will  be  of  concrete  blocks,  cinder  blocks, 
brick  or  tile,  and  constructed  with 
mortared  joints,  or  constructed  with 
material  of  equivalent  strength. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard  by 
preventing  "still"  areas  where  belt  air  is 
usually  separated  from  other  intake  air, 
and  will  prevent  potential  air  reversals 
caused  by  changes  introduced  in 
ventilating  pressures. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20. 1964. 

Pallida  W.  SUvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

|FR  Doc  S«-naaz  PIM  II-JT-M  B:4S  ami 
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[Docket  No.  M-«4-217-C] 

U.S  Steel  Mining  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

U.S.  Steel  Mining  Co..  Inc..  600  Grant 
Street.  Room  1580.  Pittsburgh. 
Pennsylvania  15230  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1103  (automatic  fire  warning  devices) 
to  its  Cumberiand  Mine  (I.D.  No.  36- 
05018)  located  in  Greene  County. 
Pennsylvania;  its  Maple  Creek  No.  1 
Mine  (I.D.  No.  36-00970)  and  Maple 
Creek  No.  2  Mine  (ID.  No.  36-03425), 
both  located  in  Washington  County, 
Pennsylvania;  and  its  Morton  Mine  (I.D. 
No.  46-01329)  located  in  Kanawha 
County,  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 


1.  The  petition  concerns  the 
requirement  that  devices  be  installed  on 
all  belts  which  will  give  warning 
automatically  when  a  fire  occurs  on  or 
near  such  belt. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  a  low-level  carbon 
monoxide  detection  system  with  specific 
conditions  at  specific  locations  in  each 
mine's  belt  conveyor  entry. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28. 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
the  address. 

Dated:  November  20, 19M. 

Pallida  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

|FR  tX>c  M-non  PIM  11-V-M:  8:46  ui| 
MUJNaCOOC  aiO-«3-M 


UBRARY  OF  CONGRESS 

Copyrigitt  Office 

Privacy  Act  of  1974;  Estal>Ushment  of 
New  System  of  Records 

AOENCV:  Library  of  Congress.  Copyright 
Office. 

ACTKMl:  Notice  of  establishment  of  new 
system  of  records. 

•UMMARY:  The  Copyright  Office  last 
published  the  full  text  of  its  systems  of 
records  under  the  Privacy  Act  of  1974  (5 
U.S.C.  552a)  at  47  FR  36996.  August  24. 
1982.  In  order  to  facilitate  access  by 
members  of  the  public  to  Copyright 
Office  correspondence  relating  to  the 
cable  compulsory  licensing  system,  the 
Office  has  decided  to  establish  a  new 
system  of  records  containing  copies  of 
correspondence  of  the  Register  of 
Copyrights,  the  Copyright  Office 
General  Counsel  and  the  Licensing 
Division  with  members  of  the  public  on 
the  administration  of  the  licensing 
system  in  section  111  of  title  17  U.S.C. 
Although  this  information  has 
previously  been  available  in  other  files 
of  the  Office,  establishment  of  this  new 
system  of  records  will  make  the 


Podarri  Regbler  /  Vol.  49.  No.  230  /  Wednesday.  f4ovember  28.  19M  /  Notices 


46829 


information  more  readily  accessible  to 
the  public. 

dates:  Comments  should  be  received  on 
or  before  December  28, 1984. 

ADDREsacs:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail  to:  Library  of  Congress. 
Department  D.S.  Washington.  D.C. 
20540. 

If  delivered  by  hand,  copies  should  be 
brought  to:  Office  of  General  Counsel, 
lames  Madison  Memorial  Building. 
Room  407.  First  and  Independence 
Avenue.  BE..  Washington.  D.C 

EFffECTTVC  DATK  November  28. 1984. 

FON  FURTHER  INFORMATK>N  CONTACT 

Dorothy  Schrader.  General  Counsel  U.S. 
Copyright  Office.  Library  of  Congress. 
Washington,  D.C  20559,  (202)  287-838a 

The  Privacy  Act  Systems  of  Records 
of  the  Copyright  Office  are  amended  as 
follows: 

1.  In  Table  of  Contents,  add  "(XV-20— 
Secondary  Transmissions  by  Cable 
Systems:  Correspondence  Files." 

2.  Add  new  system  CO-2D  as  follows: 

CO-20 

SVSmiNAMC 

Secondary  Transmission  by  Cable 
Systeaor.  Correspondence  Files. 

SVSIBM  LOCATMN: 

Licensing  Division.  Copyright  Office. 
Library  of  Congress,  Washington.  D.C 
20557. 


CA- 


OP  INOtVieUAiS  covi 


»BVTNS 


Cable  systeoM  owners  and  other 
individuals  who  correspond  with  the 
Licensing  Division,  the  Copyright  Office 
General  Counsel  or  the  Register  of 
Copyrights  concerning  the 
adnodnistration  of  the  cable  compulsory 
licensing  system  in  section  111  of  title  17 
U.S.C 


CA-nOORKS  OF  NBCONOS 

Correspondence. 


w  TMS  svstsm: 


OF  TNI 


AUTMORrrv  FOR 
SYSTOt: 

17  U.S.C.  Ill,  706. 


RouTNta  uses  of  rkcords  maintamk)  m 

THC  SYSTEM,  NICUNMNa  CATKRORKS  OF 
USERS  AND  THC  FURFOSES  OF  SUCN  USES: 

The  Office  maintains  these  records  to 
facilitate  public  access  to 
correspondence  of  the  Licensing 
Division,  Copyright  Office  General 
Counsel  and  the  Register  of  Copyrights 
on  the  administration  of  the  section  111 
compulsory  licensing  system. 


FOUCIES  AMD  FRACnCES  FOR 
l,RETil 

IINTNS 


IMSFOaNtQOFI 
STORAOC 

Manila  folders  in  a  file  cabinet  and 
binders. 


Correspondence  usually  accessible  by 
date  letter  sent  to  member  of  public. 


These  records  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 


Records  are  retained  indefinitely. 

Chief,  Licensing  Division,  Copyright 
Office,  Library  of  Congress.  Washington. 
D.C.  20557. 

NOTIFICATION  FROCeOURC: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  and  Reference 
Division,  Copyright  Office,  Library  of 
Congress,  Washington,  D.C.  20559. 


RECORD  ACCESS  I 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  'Notification 
Procedure.' 


CONTESTINQ  RBCORD  I 

See  rules  published  in  37  CFR  Part 
204. 

Licensing  Division  personnel  the 
Copyright  Office  General  Counsel  and 
the  Register  of  Copyrights. 

Dated:  November  19. 19M. 
Dorotby  Sciinder. 

Associate  Roister  of  Copyrights  for  Legal 
Affairs. 

Approved  by: 
Daniel  |.  Boortteiii. 
The  Librarian  of  Congress. 

[FR  Doc  M-IIIW  FtM  lt-<7-M;  M»  urn] 


[Docket  RM  S4-41 

Cable  Compulsory  Ucenao;  PoHcy 
Decision  Concerning  Status  of  Low 
Powrar  Talavislon  Stationa 

Aoeicv:  Copyright  Office.  Library  of 

Congress. 

action:  Notice  of  policy  decision. 

EFFECTIVE  DATE:  NovembCT  28.  19B4. 


1.  Background 

Section  111(c)  of  the  Copyright  Act  of 
1978,  tttle  17  of  the  United  States  Code, 
establishes  a  compulsory  licensing 
system  under  which  cable  systems  may 
inake  secondary  transmissions  of 
copyrighted  works.  This  contpulsory 
license  is  subject  to  various  conditioos. 
including  the  requirements  that  cable 
systems  file  Statements  of  Account 
semi-annually  and  pay  statutory  royalty 
fees  in  accordance  with  section  lll(dK2) 
and  as  adjusted  by  the  Copyright 
Royalty  Tribunal  in  accordance  with 
section  801(b)(2). 

Six  years  after  the  enactment  of 
Section  111.  the  Federal 
Communications  Commission  (FCC) 
authorized  the  establishment  of  low 
power  television  stations  entitled  to 
originate  programming.  See  47  FR  21468 
(19821.  on  recon^  48  FR  21478  (1963). 
Since  1982, 117  low  power  television 
stations  have  gone  on  the  air  and  an 
additional  259  construction  permits  have 
been  granted.  Lotteries  for  new 
construction  permits  are  held  every 
month;  the  FCC  is  expected  to  grant  up 
to  4,000  of  these  permits. 

The  status  of  these  low  power 
television  stations  under  the  Copyright 
Act's  definition  of  the  "local  service 
area  of  a  primary  transmitter"  has  been 
questioned.  This  definition  establishes 
the  demarcation  between  so-called 
"local"  and  "distant"  signals  under  the 
cable  compulsory  license.  This 
demarcation  is  critically  important  since 
large  cable  systems,  whose  semiannual 
gross  receipts  exceed  S214.000.  compute 
their  copyright  royalties  beyond  the 
minimum  fee  '  on  the  basis  of  distant 
signal  carriage  [i.e..  the  "distant  signal 
equivalent '  formula  is  applied). 

The  definition  of  local  service  area  is 
found  in  section  111(f): 

The  "local  service  area  of  primary 
transmilter."  in  tiie  case  of  a  television 
broadcast  sUtioo.  comprises  tiie  area  in 
which  such  station  is  entitled  to  insist  upon 
its  signal  being  retransmitted  by  a  cable 
system  pursuant  to  the  rules,  regulations,  and 
authorizations  of  the  Federal 
Comnrantcathjrts  Commission  in  effect  on 
AprillS.  1978,  .  .  . 

The  Copyright  Act  was  enacted  in 
1976;  the  relevant  section  111(f) 
definition  refers  to  the  type  of  television 
broadcast  station  that  the  FCC  required 
cable  systems  to  carry  on  April  15,  1976. 
Under  one  interpretation  of  the  Act 
since  the  low  power  television  station 
category  did  not  exist  in  1976.  they  can 


■  AH  cable  ijrstcmt  pay  a  miniinuin  fee  for  tiie 
privilege  of  making  lecondary  tranamuwoiu. 
irrespective  of  gross  receipts  or  actual  dii taiw  signal 
canine.  V  U.S.C.  lllfdXBNi).  (C)  and  fD). 
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not  be  considered  "must-carry"  stations 

under  the  FCC  rules  in  effect  on  April 
15, 1976.  Moreover,  the  FCC  currently 
does  not  require  cable  retransmission  of 
low  power  television  stations.  The 
distinction  between  local  and  distant 
signals  found  in  17  U.S.C.  111(f)  is  frozen 
as  of  the  FCC's  rules  in  effect  on  April 
15, 1976.  The  Conmiittee  on  the  Judiciary 
explained  that  they  used  this  date  in  the 
relevant  section  111(f)  definition  since 
they  believed  "that  any  such  change  for 
copyright  purposes,  which  would 
materially  affect  the  royalty  fee 
payments  provided  in  the  legislation, 
should  only  be  made  by  an  amendment 
to  die  statute."  H.R.  Rep.  No.  1476,  94Ui 
Cong.,  2d  Sess.  99  (1976). 

During  the  past  year,  representatives 
of  cable  systems  have  asked  the 
Copyright  Office  whether  these  low 
power  stations  may  be  considered  as 
"local"  within  the  relevant  definition  of 
section  111(f)-  Reasoning  from  the 
language  of  the  Act  itself,  the  legislative 
history  cited  above,  and  the  fact  that  the 
FCC  did  not  choose  to  give  these 
stations  "must  carry"  status  when  they 
considered  the  matter,  48  FR  21475, 
21482  (1983),  Uie  Copyright  Office 
responded  that  low  power  television 
stations  were  not  subject  to  the  FCC's 
"must  carry"  rules  and  would 
presumably  be  classified  as  "distant" 
signals  under  the  definition  in  17  U.S.C. 
111(f). 

On  Spetember  25, 1984.  various 
representatives  of  the  low  power 
television  community  asked  the 
Copyright  Office  to  reconsider  its 
position  on  the  status  of  low  power 
television  stations  under  the  section 
111(f)  definition  of  "local  service  area  of 
primary  transmitter." 

In  response  to  th^urgency  of  these 
requests,  die  Copyr^t  Office  held  a 
pulbic  hearing  on  October  12, 1984,  for 
the  purpose  of  eliciting  comment  on  the 
correct  interpretation  of  the  Copyright 
Act  as  it  relates  to  the  status  of  signals 
of  low  power  television  stations 
retransmitted  by  cable  systems. 
Specifically  the  Copyright  Office  invited 
comment  in  two  areas:  (1)  If  a  cable 
system  retransmits  a  low  power 
television  signal,  should  the  signal  be 
characterized  as  "local"  or  "distant"  for 
purposes  of  applying  the  distant  signal 
equivalent  value  formula?  If  the 
response  is  that  the  signal  should  be 
considered  "local,"  how  are  the  limits  of 
the  station's  "local  service  area"  difined 
and  by  what  authority?  (2)  If  a  cable 
system  retransmits  a  low  power 
television  station  on  the  basis  of  a 
volimtary  license  from  the  station  and 
all  owners  of  copyright  in  all 
copyrighted  works  transmitted  by  the 


low  power  television  station  have 
granted  explicit  voluntary  licenses  for 
the  secondary  transmission  by  cable, 
must  the  cable  system  nevertheless 
specify  that  carriage  in  its  Statement  of 
Account  and  pay  copyright  royalties 
under  the  compulsory  license,  (assuming 
the  cable  system  retransmits  at  least 
one  additional  broadcast  signal),  or  is 
the  retransmission  of  such  a  low  power 
television  station  outside  the  cable 
compulsory  license  since  all  copyright 
owners  have  consented  voluntarily  to 
the  retransmission? 

2.  Summary  of  tiie  Hearing  ami 
Comment  Record 

At  die  October  12, 1984,  hearing 
representatives  frtim  the  American  Low 
Power  Television  Association  (ALPTA), 
Low  Power  Television,  Inc.,  Community 
Broadcasters  of  America,  Inc., 
Community  Antenna  Television 
Association  (CATA).  ACTS  Satellite 
Network,  Inc.,  American  Christian 
Television  System,  Inc.,  and  seven 
operators  of  low  power  television 
stations  testified.  The  comment  period 
was  held  open  until  October  22, 1984, 
and  twenty-two  comments  were 
received.  In  addition  to  the  comments 
submitted  by  those  who  testified  at  the 
hearing,  comments  were  submitted  by 
the  Motion  Picture  Association  of 
Amercia  (MPAA),  Major  League 
Baseball,  the  National  Association  of 
Broadcasters,  Multivisions,  Ltd.,  Bogner 
Broadcast  Equipment,  Times  Mirror 
Cable  Television,  Inc.,  National  Cable 
Television  Association,  and  more 
individual  operators  of  low  power 
television  stations. 

a.  Status  of  Low  Power  Stations. 
Everyone  who  testified  at  the  October 
12  hearing  took  the  position  that  low 
power  television  stations  should  be 
considered  local  signals  within  section 
111(f).  Several  different  arguments  were 
presented  for  reaching  this  conclusion. 
The  ALPTA  and  other  members  of  the 
low  power  community  took  the  position 
that  the  interpretation  given  by  the 
Copyright  Office  is  not  required  by  the 
statute  and  is  inconsistent  with 
congressional  intent.  In  support  of  the 
ALPTA  argument  an  October  1, 1984, 
letter  to  the  Register  of  Copyrights  from 
Representative  Robert  W.  Kastenmeier. 
Chairman  of  the  Subcommittee  on 
Courts,  Civil  Liberties  and  the 
Administration  of  Justice,  and  Senator 
Charles  McC.  Mathias,  Jr.,  Chairman  of 
the  Subcommittee  on  Patents, 
Copyrights  and  Trademarks,  was 
introduced  in  which  these  Members  of 
Congress  expressed  the  view  that  when 
section  111  was  enacted  all  local  signals 
were  subject  to  must  carry  status  and 
may  carry  local  low  power  signals  were 


not  contemplated,  but  "Congress' 

intention  was  clear  in  wanting  to 
distinguish  between  signals  that  were 
tndy  local  and  others  that  would  be 
classified  as  distant."  In  this  letter  these 
Members  of  Congress  indicate  that  any 
ambiguity  in  the  law  will  be  clarified  by 
an  amendment  but  ask  the  Copyright 
Office  for  "an  interim 
indication  .  .  .  resolving  any 
ambiguities  in  a  manner  to  effectuate 
original  intent  .  .  ." 

CATA  argued  that  low  power 
television  is  not  a  new  service  but  an 
evolution  and  modification  of  the  long 
standing  television  translator  rules.  To 
support  this  position  CATA  asserted 
that  most  of  the  rules  governing 
translators  also  apply  to  LPTV  stations. 
The  same  application  forms  are  used  by 
both,  and  a  translator  can  convert  to 
LPTV  status  by  simply  filing  a  letter 
asking  for  the  authority  to  originate 
programming. 

CATA  minimizes  Uie  1982  FCC 
decision  that  denied  "must  carry"  status 
to  LPTV  stations  by  arguing  that  it  is  a 
post  1976  rule  change  that  has  no  effect 
on  the  relevant  definition  in  copyright 
law  and  that  it  was  made  as  a  residt  of 
the  deregulation  climate  at  the  FCC. 

In  accord  with  their  position  that  a 
LPTV  station  is  a  "deregulated 
ti-anslator,"  CATA  stated  tiiat  LPTV 
local  service  must  be  defined  in  the 
same  manner  that  the  local  service  area 
of  a  television  translator  was  defined 
under  the  FCC  rules  in  1976.  A 
determination  of  local  status  depends  on 
whether  the  translator  serves  the  cable 
community:  the  license  so  specifies,  the 
signal  is  actually  available,  or  the 
translator  provides  a  "quality  signal"  to 
the  cable  community. 

Representatives  of  Community 
Broadcasting  and  individual  LPTV 
station  operators  testified  concerning 
the  need  to  obtain  local  status  in  order 
to  be  carried  by  cable  systems. 

Although  no  opposition  to  the  ALPTA 
position  was  given  at  the  October  12 
hearing,  during  the  comment  period, 
representatives  of  copyright  proprietors 
submitted  statements  in  support  of  the 
interpretation  originally  given  by  the 
Copyright  Office.  The  MPAA  argued 
that  if  the  statutory  definition  of  "local 
service  area"  is  disregarded,  there  will 
be  no  way  to  determine  when  a  low 
power  station  is  "local"  and  when  it  is 
"distant." 

Responding  to  CATA's  translator 
argument.  Major  League  Baseball 
asserted  that  some  translator  stations 
did  not  have  "must  carry"  rights  under 
die  April  15, 1976,  FCC  rules  and  diat 
Copyright  Office  should  not  consider 
LPTV  stations  as  "deregulated 
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translators"  since  the  FCC  had  not 
adopted  such  a  construction.  Finally, 
they  argued  any  decision  that  carriage 
of  a  LPTV  signal  receivable  off-the-air 
within  a  thirty-five  mile  zone  is  royalty- 
free  must  be  made  by  Congress. 

Other  commentators  supported  the 
ALPTA  position.  Times  Mirror  Cable 
Industry,  Inc.  agreed  with  ALPTA  that  a 
ruling  that  locally  broadcast  LPTV 
signals  are  "local"  under  §  111  could  be 
based  upon  the  statutory  language. 
Times  Mirror  argued  that  a  LPTV  station 
is  a  broadcast  station  whose  signal  is 
subject  to  compulsory  licensing  under 
section  111(c)  but  that  its  signal  is  not 
the  signal  of  a  "television  broadcast 
station"  for  the  purpose  of  defining  the 
"local  service  area"  in  section  111(f). 
Times  Mirror  reached  this  conclusion  by 
maintaining  that  "television  broadcast 
station"  in  section  111(f)  is  a  term  of  art 
referring  to  full  power  television 
stations.  Times  Mirror  also  observed 
that  section  111(f)  provides  an 
alternative  for  defining  the  local  service 
area  of  broadcast  stations  which  do  not 
possess  mandatory  carriage  rights,  e.g., 
radio  stations;  that  the  FCC  "must 
carry"  rules  for  translators  do  not 
specifically  define  the  local  service  area; 
and  that  the  local  area  served  for  LPTV 
could  be  determined  in  the  same  way. 
Alternatively,  Times  Mirror  argued  that 
LPTV  could  at  least  be  treated  as  local 
broadcast  stations  when  carried  by 
cable  systems  in  their  community  of 
license  and  any  other  community  served 
from  the  same  headend. 

Multivisions,  Ltd.  took  the  position 
that  the  Copyright  Office's  interpretation 
ignored  the  "common  sense"  of  the 
statute,  was  overly  simplistic,  and  at 
odds  with  the  probable  congressional 
intent.  To  support  this  position 
Multivisions  quoted  from  the  Seventh 
Circuit  Court  of  Appeals  opinion  that 
the  courts  should  "interpret  the 
definitional  provisions  of  the  new  act 
fiexibly,  so  that  it  would  cover  new 
technologies  as  they  appeared,  rather 
than  .  .  .  narrowly  and  so  force 
Congress  periodically  to  update  the  act." 
WGN  Continental  Broadcasting  Co.  v. 
United  Video.  Inc..  685  F.2d  218  (7th  Cir. 
1982),  rehearing  denied  693  F.2d  628. 
Multivisions  asserted  that  the 
"mechanistic  apphcation  of  a  'distant' 
lable  to  all  LPTV  signal  carriage  would 
be  at  odds  with  the  intent  of  the 
Copyright  Act." 

The  comments  submitted  by  the 
National  Association  of  Broadcasters 
(NAB)  and  individual  cable  operators 
supported  the  ALPTA  argument  that 
LPTV  signals  should  be  classified  as 
"local"  without  elaborating  on  it.  Both 
NAB  and  several  of  the  operators  did 


suggest  that  this  "local"  classification 
should  apply  only  in  an  area 
approximating  the  normal  coverage  zone 
of  such  stations. 

b.  Retransmission  Consents.  As  to  the 
second  issue,  all  of  the  witnesses  and 
commentators  agreed  that 
retransmission  licenses  could  be 
negotiated,  and  royalties  therefrom 
would  substitute  for  compulsory  license 
royalties  for  the  particular  signal  for 
which  consent  had  been  secured.  The 
MPAA  wrote  that  such  consents  are  a 
"practical,  marketplace  solution."  As  the 
hearing,  however,  LPTV  operators 
testified  that  acquiring  all  of  the 
consents  necessary  was  a  long  and 
arduous  procedure. 

3.  Policy  Decision — Status  of  Low  Power 
Television  Signals 

Having  reviewed  the  statute  and  the 
legislative  history  in  connection  with  an 
examination  of  the  divergent  views 
presented  at  the  October  12  hearing  and 
during  the  comment  period  and  having 
noted  the  Kastenmeier-Mathias  letter, 
the  Copyright  Office  has  concluded  that 
the  status  of  low  power  television 
stations  under  the  cable  compulsory 
license  of  the  Copyright  Act  is 
ambiguous.  Consequently,  the  Copyright 
Office  will  take  a  neutral  position  on 
this  specific  issue,  awaiting  the 
legislative  clarification  mentioned  in  the 
letter  from  Senator  Mathias  and 
Representative  Kastenmeier.  In 
examining  Statements  of  Account, 
therefore,  the  Copyright  Office  will  not 
question  the  determination  by  a  cable 
system  that  a  low  power  station's  signal 
is  "local"  within  an  area  approximating 
the  normal  coverage  zone  of  such 
station. 

a.  Retransmission  Consent.  On  the 
second  issue  presented  in  the  September 
25  ALPTA  letter,  opposing  interests 
presented  uniform  responses  that  cable 
systems  may  carry  low  power  television 
stations  pursuant  to  negotiated 
retransmission  consents.  There  was  no 
suggestion  that  this  could  not  be  done 
outside  the  compulsory  licensing 
provisions  of  section  HI.  If  copyright 
owners  and  cable  systems  uniformly 
agree  that  negotiated  retransmission 
consents  supersede  the  compulsory 
license  requirements,  the  Copyright 
Office  has  no  reason  to  question  this 
interpretation  provided  that  the 
negotiated  license  covers  retransmission 
rights  for  all  copyrighted  works  carried 
by  a  particular  broadcasting  station  for 
the  entire  broadcast  day  for  each  day  of 
the  entire  accounting  period.  Since  it 
appears  that  the  negotiated  license 
would  supersede  the  compulsory  license 
under  these  circumstances,  cable 
systems  would  not  have  to  take  account 


of  the  signal  of  the  low  power  television 
station  for  which  the  copyright  owners' 
consents  have  been  obtained  in  paying 
copyright  royalties. 

(17  U.S.C.  111.  702) 

Dated:  November  19, 1964. 
Dorothy  Scfaradar. 

Associate  Register  of  Copyrights  for  Legal 
Affairs. 

Approved  by. 
Danisl  |.  BoorstiB. 
The  Librarian  of  Congress. 
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NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Senior  Executive  Service; 
Performance  Review  Board;  Members 

agency:  National  Capital  Planning 
Commission. 

action:  Notice  of  members  of  Senior 
Executive  Service  Performance  Review 
Board. 

summary:  Section  4314(c)  of  Tide  5. 
U.S.C.  (as  amended  by  the  Civil  Service 
Reform  Act  of  1978)  requires  that  each 
agency  establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
Performance  Review  Boards  (PRB)  to 
review,  evaluate  and  make  a  final 
recommendation  on  performance 
appraisals  assigned  to  individual 
members  of  the  agency's  Senior 
Executive  Service.  The  PRB  established 
for  the  National  Capital  Planning 
Commission  also  makes 
recommendations  to  the  agency  head 
regarding  SES  Performance  awards, 
ranks  and  bonuses.  Section  4314(c)(4) 
requires  that  notice  of  appointment  of 
Performance  Review  Board  members  be 
published  in  the  Federal  Register. 

The  following  persons  have  been 
appointed  to  serve  as  members  of  the 
Performance  Review  Board  for  the 
National  Capital  Planning  Commission: 
Reginald  W.  Griffith,  Robert  E.  Gresham, 
Daniel  H.  Shear,  Richard  L.  Petrocci  and 
Armen  Tashdinian. 

DATE  November  28, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Malcolm  L.  Trevor,  Special  Assistant  for 
Administration  to  the  Executive 
Director.  National  Capital  Planning 
Commission,  1325  G  Street,  N.W.,  Suite 
1007.  Washington,  D.C.  20576,  (202)  724- 
0206. 
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Dated  November  20. 1M4. 
Kathleea  K.  McKay.        j 
Assistant  General  Counsel. 

(FR  Doc  M-31107  Filed  11-Z7-M:  MS  aa| 
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NUCLEAR  REGULATORY 

[Doekal  Nos.  S0-2S0  and  S0-2S1] 

Florida  Poww  and  Light  Co^  Issuanc* 
of  AinandnMnts  to  FacWty  Oporating 
Ucanias  and  Final  Oatai  iiiiiiaUuii  of 
No  Significant  Hazarda  Conaidaratlon 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No  111  to  Facility 
Operating  License  Nos.  DPR-31.  and 
Amendment  No.  105  to  Facility 
0]}erating  License  No.  DPR-41,  issued  to 
Florida  i>Dwer  and  Light  Company  (the 
licensee),  which  revised  Techiiical 
Specifications  for  Operation  of  the 
Turkey  Point  Plant  Unit  Nos.  3  and  4 
(the  facilities)  located  in  Dade  County. 
Florida.  The  amendments  are  effective 
as  of  the  date  of  issuance  and  shall  be 
implemented  within  60  days  of  issuance. 

The  amendments  permit  the 
expansion  of  the  spent  fuel  storage 
capacity  for  Turkey  Point  Plant  Units  3 
and  4.  This  expansion  would  be 
accompUshed  by  reracking  the  existing 
spent  fuel  storage  pools  with  neutron 
absorbing  (poison)  spent  fuel  racks 
composed  of  individual  cells  made  of 
stainless  steeeL  Reracking  the  spent  fuel 
pools  would  increase  the  Turkey  Point 
Plant  Units  3  and  4  storage  capacities 
from  621  to  1404  spaces  for  each  of  the 
units.  The  new  fuel  storage  racks  will  be 
arranged  in  two  discrete  regions  within 
each  pool.  Region  1  will  consist  of  286 
locations  which  will  normally  be  used 
for  core  off-loading.  Region  2  will 
consist  of  1118  locations  and  will 
provide  normal  storage  for  spent  fuel 
assemblies  meeting  required  bumup 
considerations.  The  existing  fuel  storage 
racks  have  a  nominal  center-to- 
centerline  spacing  of  13.7  inches.  The 
new  Region  1  fuel  storage  racks  will 
have  a  10.6  inch  centerline-to-centerline 
spacing  and  Region  2  will  be  94)  inch 
centerline-to-centerline  spacing.  The 
major  components  of  the  fuel  rack 
assemblies  are  the  fuel  assembly  cell. 
Boraflex  (neutron  absorbing)  material 
and  the  wrapper.  The  wrapper  covers 
the  Boraflex  material  and  provides 
venting  of  the  Boraflex  to  the  Pool 
invironmenL 

The  effective  multiplication  factor 
(K««)  of  the  fuel  assembly  array  is 
designed  to  maintain  the  required 
subcriticality  of  iC^  equal  to  or  less  than 


0.95  for  both  Regions  1  and  2.  The 
transmittal  letter  requesting  the 
amendments  dated  March  14. 1984, 
includes  the  requested  Technical 
Specification  changes,  the  licensee's 
determination  on  significant  hazards 
considerations  and  the  supporting  Spent 
Fuel  Storage  Facility  Analysis  Report. 

The  application  for  these  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
fmdings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in 
these  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  coimection  with  this  action 
was  initially  published  in  the  Federal 
Regntar  (49  FR  23715)  and  in  the 
monthly  publication  (49  FR  29925)  on 
)uly  7, 1974.  A  request  for  a  hearing  was 
filed  on  |uly  9, 1984,  by  the  Center  for 
Nuclear  Responsibility,  Inc.  and  Ms. 
Joette  Lorion. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  persons,  in  advance  of  the 
holding  and  completion  of  any  reqiured 
hearing,  where  it  has  determined  that  no 
significant  hazards  consideration  is 
involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  these 
amendments  involve  no  significant 
hazards  consideration. 

The  basis  for  this  determination  is 
contained  in  the  Safety  Evaluation 
related  to  this  action.  Accordingly,  as 
described  above,  these  amendments 
have  been  issued  and  made  immediately 
effective  and  any  hearing  will  be  held 
after  issuance. 

A  separate  Environmental 
Assessment  has  been  prepared  pursuant 
to  10  CFR  Part  51.  The  Notice  of 
Issuance  of  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 
was  published  in  the  Federal  Register 
(49  FR  45514)  on  November  16, 1984. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for  the 
amendments  dated  March  14, 1984,  as 
and  supplemented  on  |uly  2  and  23, 
August  14  and  22,  September  10  and  28, 
October  5,  9. 18  and  26,  and  November 
16, 1984.  (2)  Amendment  Nos.  Ill  and 
105  to  Facility  Operating  License  Nos. 
DPR-31  and  DPR-41  (3)  the 
Commission's  related  Safety  Evaluation 
and  (4)  Environmental  Assessment  and 


Notice  of  Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C., 
and  at  the  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University.  Miami,  Florida  33199.  A  copy 
of  items  (2),  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  2l8t  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
David  L  WiggLalon. 

Acting  Branch  Chief,  Operating  Reactors 
Branch  No.  1.  Division  of  Licensing. 

|FR  Doc  S«-31207  Filed  n~Z7-M;  »:*i  ui| 
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lOocfcet  No.  50-263) 

Norttiam  States  Power  Co.;  Monticeflo 
Nuclear  Ganerating  Plant;  issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  29  to  Facility 
Operating  License  No.  DPR-22,  issued  to 
the  Northern  States  Power  Company 
(the  licensee),  which  revised  the 
Technical  Specifications  for  operation  of 
the  Monticello  Nuclear  Generating  Plant 
(the  facility),  located  in  Wright  County, 
Minnesota.  The  amendment  was 
effective  as  of  the  date  of  its  issuance. 

The  amendment  revised  the  Technical 
Specifications  to  implement  the  Average 
Power  Range  Monitor/Rod  Block 
Monitor/Technical  Specifications 
(ARTS)  Improvement  Program. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10  j 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
September  13. 1984,  49  FR  36038.  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

Also,  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
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of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on 
November  16, 1984  (49  FR  45512). 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  30, 1984,  as 
supplemented  May  31, 1984,  and 
September  6, 1984,  and  as  clarified  in  a 
submittal  dated  October  17, 1984,  (2) 
Amendment  No.  29  to  License  No.  DPR- 
22,  and  (3)  the  Commission's  related 
,  Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington,  D.C. 
2^555,  and  at  the  Environmental 
Conservation  Library.  Minneapolis 
Public  Library.  300  Nicollet:  Mall, 
Minneapolis,  Minnesota.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  US.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  16th  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 

Domenic  B.  Vassalio, 

Chief  Operating  Reactors  Branch  #Z 
Division  of  Licensing. 

|FR  Doc  84-31206  Filed  11-27-84:  8.4S  am| 
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IDocfcet  No.  50-354-OL) 

Public  Service  Electric  and  Gas  Co.,  et 
al.  (Hope  Creek  Generating  Station); 
Order  To  Show  Cause  Why  OL 
Proceeding  Should  Not  Be  Dismissed 

November  21, 1984. 

Before  Administrative  judges  Marshall  E. 
Miller,  Chairman,  Dr.  Peter  A.  Morris,  Dr. 
David  R.  Schink. 

The  Board  on  August  10, 1984,  entered 
an  Order  which  provided  that  the  sole 
intervener  in  this  proceeding,  the  Public 
Advocate  of  New  Jersey  (Public 
Advocate),  "will  be  given  to  and 
including  August  20, 1984,  to  identify  its 
witnesses  and  to  make  them  reasonably 
available  for  depositions  within  two 
weeks  thereafter.  Noncompliance  with 
such  dates  may  be  grounds  for  dismissal 
or  other  sanctions"  (p.  2-3).  That  Order 
was  entered  in  response  to  a  motion 
filed  by  the  Applicants  July  30, 1984,  "To 
Compel  Designation  of  Witnesses  and 
Their  Availability  For  Depositions  and/ 
or  to  Dismiss  the  Proceeding." 

The  pending  contentions  of  the  Public 
Advocate  were  admitted  by  the  Board 
from  the  bench  at  a  special  prehearing 
conference  held  November  22, 1983. 
Those  rulings  were  reaffirmed  in  a 
Special  Prehearing  Conference  Order 
entered  December  21. 1983.  The  latter 
Order  also  provided  that  the  "parties 


are  directed  to  commence  discovery 
immediately  and  to  proceed  with 
expedition."  The  parties  were  further 
"encouraged  to  make  voluntary 
disclosure,  both  formally  and  informally, 
of  all  information,  data,  documents  and 
the  like  which  could  reasonably  be 
relevant  to  the  admitted  issues"  (Order 
at  page  19). 

"The  Public  Advocate  responded  to  our 
Order  on  August  20, 1984,  by  listing  its 
witnesses  but  requesting  an  extension 
"until  October  1984"  for  their 
depositions.  The  witnesses  thus 
identified  were  members  of  MHB 
Technical  Associates  of  San  Jose, 
California,  including  Dale  Bridenbaugh, 
Richard  Hubbard,  and  Gregory  Minor. 
Robert  N.  Anderson  of  San  Jose  State 
University  was  also  described  as  a 
possible  witness  whose  availability  was 
not  certain,  but  as  soon  as  the  Public 
Advocate  "is  abbe  to  discuss  the  matter 
with  Professor  Anderson,  we  will  notify 
the  Board  and  the  parties  of  his  status" 
(at  page  2). 

The  Applicants  filed  a  motion  to 
dismiss  the  proceeding  on  August  24. 
1984,  arguing  that  it  had  vainly 
attempted  since  January,  1984,  to  take 
the  depositions  of  the  Intervener's 
expert  witnesses  who  could  furnish  the 
bases  for  this  contentions.  It  was  urged 
that  the  Public  Advocate's  actions 
constituted  "inexcusable  dilatory 
conduct"  that  amounted  to  "willful 
neglect .  .  .  over  an  extrensive  period  of 
time"  (at  pages  3  and  10). 

The  Staff  opposed  the  Applicants' 
motion  for  dismissal,  and  did  not  oppose 
allowing  the  witnesses  to  be  deposed  in 
October.  However,  the  Staff  further 
stated  that  this  "extension  should  only 
be  granted,  however,  if  the  Public 
Advocate  gives  assurance  that  its 
witnesses  are  thoroughly  prepared  so 
that  additional  depositions  are  not 
required"  (Staffs  Response  dated 
September  10, 1984,  at  page  3). 

"The  Applicants  filed  their  amended 
motion  to  dismiss  the  proceeding  on 
November  13, 1984.  They  pointed  out 
that  the  Public  Advocate  had  wholly 
failed  to  comply  with  even  "the  relaxed 
schedule  proposed  by  .  .  .  himself 
calling  for  the  production  of  witnesses 
for  depositions  during  the  month  of 
October  (at  page  2  and  3).  None  of  the 
witnesses  had  been  produced  for 
depositions,  and  the  status  of  Prof. 
Robert  N.  Anderson  had  never  been 
clarified. 

The  Board  believes  that  the  state  of 
the  record  requires  that  the  Public 
Advocate  be  required  to  show  cause 
why  he  and  his  contentions  should  not 
be  dismissed.  Accordingly,  a  conference 
with  parties  and  counsel  will  be  held  as 
described  below.  In  addition,  there 


should  be  a  status  report  on  all  aspects 
of  this  proceeding.  All  pending  motions 
will  be  heard,  and  any  other  issues, 
whether  procedural  or  aubstantive.  will 
be  considered.  Counsel  should  be  j 

prepared  to  address  the  question  of        I 
whether  the  proliferating  NRC  schedules 
of  professional  witnesses  should  be        i 
permitted  to  cause  delays  in  this  OL      I 
proceeding.  All  filings  which  the  parties 
desire  the  Board  to  consider  shall  be  in 
Ihe  hands  of  all  Board  members  at  least 
one  week  prior  to  the  scheduled 
conference.  If  any  party  deems  it  i 

necessary  to  proffer  testimony  at  such 
conferences,  the  nature  and  scope  of  the 
testimony  shall  be  disclosed  to  the 
Board  and  parties  one  week  prior 
thereto. 

Please  take  notice  that  a  conference 
with  parties  and  counsel  will  be  held  at 
9:00  a.m.  on  December  17, 1984  at  the 
U.S.  Nuclear  Regulatory  Commission 
Hearing  Room,  located  at  4350  East/ 
West  Highway,  5th  Floor,  Bethesda, 
Maryland. 

It  is  so  ordered. 

Dated  at  Bethesda,  Maryland  this  21st  day 
of  November  1984. 

For  the  Atomic  Safety  and  Licensing  Board. 
Marshall  E.  Miller, 

A  dministrative  Judge. 

|FR  Doc  B4-3120S  Filed  11-27-M:  8:45  am| 
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[Docket  No.  50-346] 

The  Toledo  Edison  Co.;  and  the 
Cleveland  Electric  Illuminating  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Prior 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3, 
issued  to  the  Toledo  Edison  Company 
and  The  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclar  Power 
Station,  Unit  No.  1,  located  in  Ottawa  i 
County,  Ohio. 

The  proposed  amendment  submitted 
by  application  dated  November  12, 1984. 
would  add  a  new  condition  to  the 
Facility  Operating  License.  The  | 

incorporation  of  the  proposed  license 
condition  into  the  operating  license 
would  allow  for  the  operation  of  the 
Davis-Besse  facility  in  modes  1,  2  or  3 
without  the  SUFP  and  associated  piping 
isolated  from  outside  the  AFW  pump 
rooms  when  the  SUFP  is  operating.  The 
condition  would  require  Toledo  Edison 
to  observe  three  new  operations 
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restrictions  relating  to  the  use  of  and 
future  modiHcation  to  the  startup 
feedwater  pump  (SUFP).  The  license 
condition  would  require  Toledo  Edison 
to  station  an  operator  in  the  SUFP  area 
when  the  SUFP  is  in  operation  to 
monitor  the  status  of  associated  piping 
failure.  This  operator  would  be  required 
to  take  certain  actions  in  event  of  piping 
failure.  When  the  SUFP  is  not  in 
operation,  Toledo  Edison  would  t>e 
required  to  isolate  and  maintain 
isolation  of  certain  piping  associated 
with  the  SUFP  from  outside  the  rooms 
containing  the  SUFP  and  auxiliary 
feedwater  (AFW)  pumps. 

The  license  condition  would  require 
Toledo  Edison  to  install  a  SUFP, 
associated  piping,  and  valves  such  that 
the  hazard  to  the  AFW  pumps  from 
SUFP  operation  is  removed.  This 
installation  is  to  be  completed  prior  to 
commencing  Cycle  6. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  December  28, 1984,  the  licensees 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition  of 
leave  to  intervene.  Request  for  a  hearing 
and  petitions  for  leave  to  intervene  shall 
be  filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  heating  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 


effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  Ust  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  D.C.,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-fi'ee  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  fohn  F. 
Stolz:  petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  the  Federal  Register  notice.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Executive  Legal  Director,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  and  to  Gerald 
Chamoff,  Esq.  Shaw,  Pittman,  Potts,  and 
Trowbridge,  1800  M  Street,  NW., 


Washington,  D.C.  20036,  attorney  for  the 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemented  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)  (v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  12, 1984, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street,  NW..  Washington. 
D.C,  and  at  the  University  of  Toledo 
Library,  Documents  Department,  2801 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Dated  at  Bethesda,  Maryland,  this  23rd  day 
of  November  19B4. 

For  the  Nuclear  Regulatory  Commission. 
lohn  F.  Stolz, 

Chief.  Operating  Reactors  Branch  No.  4, 
Division  of  Licensing. 

|FR  Doc  14-31204  F1M  11-27-M:  8:45  am) 

aiujNa  cooc  Tsto-OMi 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory  ^ 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMAKY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  Application  for  License  to 
Export  Nuclear  Material  and  Equipment. 

3.  The  form  number  if  applicable:  NRC 
Form  7. 

4.  How  often  the  collection  is 
required:  Once  for  each  separate  request 
for  a  specific  export  license. 

5.  Who  will  be  required  or  asked  to 
report:  Any  person  in  the  U.S.  who 
wishes  to  export  nuclear  material  and 
equipment  subject  to  the  requirements 
for  a  specific  export  license. 
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6.  An  estimate  of  the  number  of 
responses:  400. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  30  minutes  for 
each  form. 

8.  Section  3504(h),  Pub.  L.  96-511  does 
not  apply. 

9.  Abstract:  Any  person  in  the  U.S. 
wishin^to  export  nuclear  material  and 
equipment  requiring  specific 
authorization  should  file  an  application 
for  a  license  on  NRC  Form  7.  The 
application  will  be  reviewed  by  the  NRC 
and  by  the  Executive  Branch  and  if 
applicable  statutory,  regulatory,  and 
policy  considerations  are  satisfied,  the 
NRC  will  issue  a  license  authorizing  the 
export; 

Copies  of  the  submittal  will  be  made 
available  for  inspection  or  copying  for  a 
fee  at  the  NRC  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  D.C. 
20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer,  Jefferson 
B.  Hill,  295-734a 

The  NRC  Qearance  Officer  is  R. 
Stephen  Scott,  (301)  492-8585. 

Dated  at  Bethesda,  Maryland,  this  20th  day 
of  Novemt)er,  1984. 

For  the  Nuclear  Regulatory  Commission, 
lohn  PhniiM. 
Acting  Director,  Office  of  Adminislratioa. 

|FR  Doc  M-31202  PiM  11-Z7-M;  M&  ami 
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Office  of  Management  and  Budget 
Review  of  Information  Collection 
Requirements 

AQCNCv:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 


r  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(Ol^)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35) 

1.  Type  of  submission,  revision,  or 
extension:  Revision 

2.  The  title  of  the  information 
collection:  Modifications  to  10  CFR  Part 
55.  Operator's  Licenses,  10  CFR  50.74 
and  Regulatory  Guides  1.134, 1.149  and 

i.a 

3.  The  form  number  if  applicable:  NA 

4.  How  often  the  collection  is 
required:  On  occasion,  annually  and  one 
time  only. 

5.  Who  will  be  required  or  asked  to 
report:  Individuals  requiring  a  license  to 


operate  the  controls  at  a  nuclear  facility 
and  their  employers. 

6.  An  estimate  of  the  number  of 
responses:  3,552 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  6,821 

8.  Section  3504(h),  Pub.  L  96-511  does 
not  apply. 

9.  Abstract:  10  CFR  Part  55  requests 
detailed  information  of  an  applicant 
applying  for  a  license  as  a  reactor 
operator.  In  addition.  NRC  is 
establishing  a  procedure  for  obtaining 
approval  for  the  use  of  simulation 
facilities  in  the  partial  conduct  of 
operator  Ucensing  operating  tests. 
AOORCSSES:  Copies  of  the  submittal  will 
be  made  available  for  inspection  of 
copying  for  a  fee  at  the  NRC  Public 
Document  Room.  1717  H  Street.  NW., 
Washington.  D.C  20555. 

FOR  RMTNER  INTOmiATION  CONTACT: 
Comments  and  questions  should  be 
chrected  to  the  OMB  reviewer  Jefferson 
B.  Hill,  (202)  395-7340 

NRC  Clearance  Officer  is  R.  Stephen 
Scott,  (301)492-8585. 

Dated  at  Bethesda.  Maryland,  this  16th  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  G.  Nony, 
Director,  Office  of  Administration. 

|FR  Dec  •4-ai»S  FUe4  11-27-M;  •:46  »m^ 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Norttiwest  Conservation  and  Electric 
Power  Plan;  Hnal  Amendments 

agency:  Pacific  Northwest  Electric 

Power  and  Conservation  Plarming 

Council  (Northwest  Power  Planning 

Council). 

ACTION:  Notice  of  final  amendments. 

summary:  On  September  19  and 
October  31, 1964,  the  Northwest  Power 
Planning  Council  amended  three 
portions  of  its  Northwest  Conservation 
and  Electric  Power  Plan  (Power  Plan). 
This  notice  descrit>es  those 
amendntents. 

FOR  FURTHER  INFORMATION  CONTACT 
Tom  Foley,  Manager  of  Conservation 
and  Resources  (regarding  amendment  of 
Appendix  D):  or  Mark  Chemiack, 
Conservation  Analyst  (regarding 
amendments  of  Action  Item  12.13  and 
Program  Design  Principle  IE)  at  850  S.W. 
Broadway,  Portland,  Oregon  97205,  503- 
222-5161.  toll-free  1-800-222-3355  in 
Montana.  Idaho,  and  Washington,  and 
toll-free  1-800-452-2324  in  Oregon. 


StIPFLCMENTARY  INFORMATION:  The 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Act,  Pub.  L.  96- 
501,  94  Stat.  2897, 16  U.S.C.  839  (the  Act) 
allows  the  Council  to  amend  the  Power 
Plan  ft^m  time  to  time.  The  Council 
recently  amended  three  [tortions  of  the- 
Power  Plan.  In  adopting  each 
amendment,  the  Council  complied  with 
alt  requirements  of  the  Act  and  the 
Power  Plan  regarding  substantial,  non- 
technical amendments.  Pursuant  to 
those  requirements,  in  the  case  of  each 
amendment  the  Council: 

•  Announced  the  proposed 
amendment,  public  hearings  and  public 
comment  period  through  the  Federal 
Register,  the  Council's  mailing  list,  and 
the  Councils  newsletter 

•  Held  public  hearings  in  Oregon. 
Washington,  Idaho  and  Montana; 

•  Accepted  written  comments; 

•  Consulted  with  Bonnex'Tlle  Power 
Administration  (Bonneville),  regional 
utilities,  state  and  local  governments  | 
and  other  interested  parties,  and; 

•  Compiled  an  administrative  record. 

Program  Design  Principle  IE 

Notice  of  proposed  amendment  of 
Program  Design  Principle  IE  (Chapter ' 
la  page  10-7)  was  putilished  at  pages 
25906-25910  of  the  Federai  Register  of 
Jane  25. 1964.  The  Council  held  a  public 
comment  period  and  hearings  on  the 
proposed  amendment  during  )uly.  At  its 
regular  pubHc  meeting  in  Kahspell, 
Montana  on  August  8, 1984.  the  Council 
decided  to  reopen  the  comment  period 
to  take  additional  public  comment 
regarding  the  cost  and  administrative 
efficiency  of  the  Councir»  proposal  to 
use  regional  population  weighted 
median  income  to  determine  eligibility 
for  regional  weatherization  programs. 
Accordingly,  a  notice  was  published  at 
pages  33188-33189  of  the  Federal         ^ 
Register  of  August  21, 1964  indicatinf 
that  the  Council  would  accept  written 
comments  regarding  that  issue  through 
September  4, 1964.  Based  upon 
comments  received,  the  Council 
amended  Program  Design  Principle  IE  at 
its  September  19, 1964  meeting  in 
Yakima.  Washington  to  read  as  follows: 

IE.  Provide  a  program  that  pays  100 
percent  of  the  actual  cost  of  all 
structurally  feasible  and  regionally  cost 
effective  conservation  measures  for  low- 
irjcome  households,  at  a  cost  not  to 
exceed  4.0  cents  per  kilowatt-hour 
saved.  This  program  shall  be  made 
available  to  households  with  an  annual 
income  specified  by  the  U.S.  Office  of 
Management  and  Budget  as  125  percent 
of  the  poverty  level. 

As  amended,  the  Program  Design 
Principle  changes  the  formula  for 
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determining  the  eligibility  of  low-income 
persons  for  100  percent  financing  of 
home  weatherization  under  Bonneville 
Power  Administration's  (Bonneville) 
weatherization  program. 

Oral  comments  on  the  proposed 
amendment  were  received  at  the  public 
hearings.  In  addition,  the  Council 
received  eight  written  comments.  Five 
comments  were  from  low-income  and 
human  service  agencies,  one  from 
Bonneville,  one  from  a  public  utility 
association  and  one  from  the 
Washington  State  House  of 
Representatives  Office  of  Program 
Research. 

Six  of  the  eight  written  comments 
proposed  that  the  Council  choose  the 
Office  of  Management  and  Budget 
(OMB)  guidelines  to  determine 
eligibihty.  Two  major  themes  emerged 
as  reasons: 

1.  Budget/Service  Impact 

The  commenters  stated  that  nearly 
doubling  the  number  of  eligible 
households  will  increase  competition  for 
the  fixed  funding  levels  in  the 
Bonneville  weatherization  budget.  There 
is  specific  concern  that  those  in  the  low- 
income  population  who  are  particularly 
vulnerable — elderly,  handicapped, 
families  with  young  children — will  not 
be  served  because  they  might  end  up 
last  in  line  behind  the  larger  number  of 
eligible  participants. 

Response:  The  Counci],recognized 
that  there  would  be  an  increase  in  the 
eligible  population.  The  Council's  intent 
through  this  design  principle  was  to 
serve  a  larger  proportion  of  low-income 
electric  consumers  who  were  not  able  to 
take  advantage  of  weatherization 
programs  in  the  region.  Bonneville  has 
agreed  to  serve  a  proportionate  share  of 
low-income  households.  Bonneville 
currently  assumes  that  the  low-income 
program  represents  approximately  10 
percent  of  the  overall  weatherization 
budget. 

The  overall  residential  weatherization 
budget  level  is  indicative  of  the  slower 
pace  of  conservation  during  a  time  of 
surplus.  The  amount  of  funds  available 
for  low  income  weatherization  will  be 
relatively  Hmited  regardless  of  income 
guidelines  until  such  time  that  the  region 
and  the  Council  decide  to  step  up  the 
pace  for  reasons  of  greater  resource 
acquisition  or  greater  social  equity 
considerations.  Council  staff  estimated 
that  under  current  Bonneville  budget 
levels  and  current  OMB  eligibility 
criteria,  completion  of  low-income 
weatherization  regionwide  would  take 
more  than  60  years. 

The  Council  noted  that  most 
conununity  action  agencies  currently 
prioritize  service  to  vulnerable  segments 


of  the  low-income  population  and 
encourages  this  established  practice  to 
continue  regardless  of  specific  income 
guidelines. 

2.  Ability  of  Community  Action 
Agencies  (CAA)  To  Operate  With  Non- 
OMB  Income  Guidelines 

The  commenters  stated  that  some 
CAA's  will  not  be  able  to  work  with  the 
Council's  guidelines  because: 

(a)  The  mission  statements  of  some 
CAA's  currently  would  not  permit  the 
agency  to  work  with  other  than  OMB 
guidelines; 

(b)  In  at  least  one  state,  the  CAA's 
may  be  prohibited  from  using  equipment 
purchased  through  U.S.  Department  of 
Energy(USDOE)  funds  for  non-OMB 
clients; 

(c)  If  Bonneville  funds  do  not  cover 
the  full  cost  of  weatherization,  matching 
funds  from  other  programs  will  not  be 
available  because  of  OMB  restrictions; 
and 

(d)  Bonneville  is  proposing  to  offer  up 
to  $150  for  minor  repairs.  Currently  up  to 
$300  is  available  through  other  federal 
programs.  There  would  be  no 
opportunity  to  match  funds  for  non-OMB 
clients. 

Response:  The  Council  has  reponded 
to  concerns  about  some  agencies  having 
difficulty  in  operating  Bonneville's 
weatherization  program  with  non-OMB 
guidelines  by  choosing  to  utilize  OMB 
guidelines  for  at  least  the  full  term  of  the 
FY  85  program.  The  Council  will 
continue  to  monitor  and  assess  the 
effectiveness  of  Boruieville  and  its 
contractors  to  achieve  the  established 
proportionate  share  levels  in  the  low 
income  sector. 

In  the  Two  Year  Action  Plan,  the 
Council  specified  a  program  which  pays 
100  percent  of  the  actual  cost  of  all 
structurally  feasible  and  regionally  cost- 
effective  conservation  measures  for  low 
income  households  at  a  cost  not  to 
exceed  4.0  cents  (1980  dollars)  per 
kilowatt-hour  saved.  The  Council 
expects  Bonneville  to  operate  the 
program  consistent  with  this  objective. 

The  Council  noted  that  USDOE  does 
not  prohibit  by  regulation  or  practice  the 
use  of  vehicles,  tools  or  equipment 
purchased  for  use  in  programs  which 
operate  under  OMB  income  guidelines, 
in  programs  which  do  not  use  OMB 
guidelines.  As  long  as  such  other  use 
supplements,  but  does  not  supplant  the 
original  purpose  of  the  goods,  USDOE 
encourages  cooperation  among 
programs.  USDOE  expects  proper  cost 
sharing  allocations  if  the  goods  are  used 
in  other  programs.  The  regional  USDOE 
office  leaves  management  application  of 
the  regulations  up  to  the  state  program 
operators. 


At  this  time  the  Council  believed  the 
level  of  funding  offered  for  structural 
repairs  is  a  matter  between  Bonneville 
and  its  contractors.  The  Council  also 
noted  that  the  amount  offered  by 
Bonneville  will  increase  the  total 
available  repair  budget  for  homes  to 
$450. 

The  remainder  of  the  comments  raised 
the  following  issues: 

3.  Support  the  Council's  Position. 

The  Council  received  two  written 
responses  from  low-income/human 
service  agencies  which  supported  the   - 
Council's  position  because:  the  new 
guidelines  would  broaden  eligibility  to  a 
significant  segment  of  the  low-income 
population  which  lies  just  above  the 
OMB  definition  yet  remains  ineligible 
for  current  programs.  The  agencies 
indicated  that  there  would  be  no  or  few 
administrative  problems  with  new 
guidelines. 

Response:  This  support  was  noted  by 
the  Council. 

4.  Use  of  OMB  Guidelines  far 
Households  of  Nine  or  More 

One  commenter  suggested  that  for 
households  with  nine  or  more  persons, 
the  OMB  guidelines  be  usejd. 

Response:  The  Coimcil  accepted  use 
of  OMB  guidelines  for  all  household 
sizes. 

5.  Recordkeeping  Requirements 

Bonneville  commented  that  the 
proposed  definition  does  not  reduce 
recordkeeping  requirements  and  may 
increase  the  cost  of  delivering  the 
program  to  the  region. 

Response:  The  Council  believed  that 
the  use  of  a  single  regionwide  income 
guideline  is  administratively  simpler 
than  what  was  originally  specified  in  the 
Two  Year  Action  Plan.  "The  Council's 
intent  was  to  provide  a  guideline  which 
minimized  administrative  requirements 
given  its  overall  objective  to  broaden 
eligibility.  The  Council  called  for  further 
comment  on  this  point  during  a  second 
public  comment  period  described  below. 
The  recommended  use  of  OMB 
sidelines  should  not  increase 
recordkeeping  requirements  or  costs  in 
the  program. 

ft  Definition  Confusion 

Bonneville  stated  that,  because  the 
Council's  proposed  definition  was 
different  from  other  low  income 
programs,  consumers  might  be  confused. 

Response:  The  Council  has 
recommended  the  use  of  OMB 
guidelines  which  are  consistent  with 
current  program  operation  and  public 
information. 
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7.  Penetration  Impact 

Bonneville  stated  that  there  is  an 
unknown  budget  and  program 
penetration  impact  resulting  from  the  30 
percent  increase  in  the  incentive  for  low 
income  consumers.  This,  coupled  with 
the  new  income  definition,  could  result 
in  fewer  low  income  residences  being 
weatherized. 

Response:  The  Council  expected  an 
increase  in  consumer  interest  in  the 
program  because  of  the  100  percent 
financing  provision.  There  may  also  be 
an  unknown  impact  on  consumer 
acceptance  because  of  the  requirement 
of  installation  of  all  structurally  feasible 
measures.  Bonneville  has  agreed  to 
budget  for  a  proportionate  share  of  low- 
income  households.  The  Council  has 
recommended  the  use  of  OMB 
guidelines  which  should  not  impact  the 
budget  or  program  results. 

A  Derivation  of  the  Population 
Weighted  Median  Income 

Bonneville  questioned  the 
documentation  of  the  proposed  regional 
population  weighted  median  income. 

Response:  Th^  regional  population 
weighted  meditin  income  was  derived  in 
the  following  manner:  The  state  median 
incomes  of  Idaho.  Oregon  and 
Washington  were  taken  from  the  1980 
census.  An  average  median  income  of 
the  13  counties  in  western  Montana 
which  are  in  Bonneville's  service 
territory  was  taken  from  the  1900 
census.  Each  state's  percentage  of  total 
regional  population  (the  three  states 
plus  western  Montana)  was  determined 
and  then  multiplied  by  each  state's 
median  income  and  summed  to  derive  a 
regional  median  figure  which  accounted 
for  differences  in  state  median  income 
and  population  diatribution.  Since  1960 
census  figures  were  given  in  1979 
dollars,  the  Cross  National  Product 
deflator  of  1.316  for  1979-1963  was 
uniformly  applied  to  all  income  figures 
to  give  a  regional  median  figure 
expressed  in  1983  dollars. 

9.  Responsiveness  of  Council  Proposal 

Bonneville  stated  that  the  original 
proposed  amendment  did  not  address 
concerns  that  were  raised,  and  it 
questioned  the  Council's  intent. 

Response:  The  statistical  analysis 
submitted  by  Bonneville  to  the  Cotmdi 
on  April  10. 19tM,  compared  county 
median  incomes  in  1979  dollars  with 
OMB  guidelines  expressed  in  current 
dollars.  However,  the  general  direction 
of  the  analysis  was  useful  and  enabled 
the  Council  staff  to  complete  a  thorough 
analysis  on  which  it  based  its  initial 
recommendation  to  use  a  regional 


population  weighted  regional  median 
income. 

The  Council  intended  that  an 
expanded  population  of  low  income 
consumers  in  electrically  heated 
households  in  the  region  have  access  to 
Bonneville's  weatherization  program. 
The  recommendation  to  utilize  OMB 
guidelines  will  change  the  Council's 
original  intent  until  a  further 
determination  of  contractor  and 
program  effectiveness  is  made. 

10.  Additional  Costs  of  Non-OMB 
Guidelines 

Bonneville  stated  that  the 
administrative  costs  of  implementing  die 
proposed  non-OMB  income  guidelines 
could  be  approximately  $2.9  million  or 
an  increase  of  5  percent  in  the 
weatherixation  program  budget  for 
administrative  purposes.  Bonneville 
further  stated  that  this  cost  analysis 
reflected  a  generalization  of  costs  which 
may  vary  greatly  among  operators. 

Response:  The  Council- has  not 
accepted  this  analysis  as  a  basis  for  its 
recommendation  to  utilize  OMB 
guidelines.  The  Council  believed  a  more 
detailed  analysis  would  be  appropriate 
before  confirming  any  cost  figures, 
including  an  analysis  of  the  costs  of 
delivering  the  low-income  program  in 
whole  or  part  outside  the  present 
contractor  system. 

11.  Effect  of  Changing  Guidelines  on 
Current  Operators  i 

Bonneville  stated  that  the  Council 
should  not  depart  from  OMB  guidelines 
at  this  point  or  even  to  indicate  an 
intention  to  do  so  in  the  near  future. 
Bormeville  also  stated  it  has  been  less 
successful  in  weatherizing  low  income 
homes  within  the  OMB  guidelines  than 
was  hoped.  Discouraging  current 
operators  of  the  Btonneville  program  or 
other  federal  low  income  weatherization 
program  from  participating  with 
Bonneville  would  only  compound  the 
problem. 

Response:  The  Council  in 
recommending  use  of  OMB  guidelines  is 
also  concerned  with  developing 
capabihty  in  both  die  public  and  private 
sectors  to  deliver  conservation  programs 
in  a  timely  and  effective  manner.  The 
Council  intends  to  monitor  closely  the 
operation  and  penetration  rates  of  the 
Bonneville  low-income  weatherization 
program  in  FY  85  and  to  continue 
assessing  the  effectiveness  of  Bonneville 
and  its  pro^nm  operators. 

Action  Item  12.13 

Notice  of  proposed  amendment  of 
Action  Item  12.13  (Street  and  Area 
Lighting.  Chapter  10,  page  10-18)  was 
published  at  pages  35881-35883  of  the 


Federal  Register  of  September  12, 1964. 
After  holding  a  public  comment  period 
and  public  hearings,  the  Council 
amended  Action  Item  12.13  at  its 
October  31  meeting  in  Butte.  Montana  to 
read  as  follows: 

12.13    ContiBHe  financial  assistance  for    i 
the  street  and  area  lighting  program  at  a 
minimum  viable  level.  The  minimum  viable 
level  is  that  level  of  program  activity  which 
will  maintain  the  regionwide  capability  to 
achieve  savings  in  street  and  area  lighting. 

The  Action  Item  as  amended  changes 
the  Council's  direction  to  Bonneville 
regarding  its  Street  and  Area  Lighting 
Program.  The  Council's  Power  Plan 
originally  called  for  termination  of  the 
Street  and  Area  Lighting  Program 
because  it  was  expected  to  produce  only 
short-term  savings  not  needed  during 
the  current  regional  power  surplus. 
However,  subsequent  information 
supplied  by  Bonneville  and  others 
indicated  that  maintaining  the  program 
at  a  minimum  viable  level  would  not 
only  help  acquire  power  savings  that 
would  continue  through  the  current 
temporary  surplus,  but  would  also 
contribute  to  building  conservation 
capability  within  the  region. 

The  Council  received  only  one 
comment  (from  Public  Utihty  District 
No.  1  of  Clallam  County)  during  the 
public  comment  period  held  on  the 
proposed  amendment  That  comment 
made  three  points: 

■1.  Duration  of  Conservation  Savings 

Clallam  stated  that  the  region  would 
benefit  from  maintaining  the  Street  and 
Area  Lighting  Program  at  a  minimum 
level  by  receiving  conservation  savings 
for  at  least  the  useful  Hfe  of  each  new 
efficient  fixture  (at  least  20  years). 

Response:  The  Council  has 
consistently  supported  the  installation 
of  conservation  measures  which  have 
long  useful  lifetimes.  It  is  clear  that  the 
installation  of  efficient  fixtures  is  likely 
to  provide  savings  to  the  region  beyond 
the  current  surplus.  The  Council 
proposed  this  amendment  partly  for  this 
reason. 

2.  Maintenance  of  an  Inventory  of 
Efficient  Fixtures 

The  commenter  stated  that,  due  to 
inventory  considerations,  utilities  which 
have  participated  in  the  existing 
program  will  probably  continue  to  use 
energy  efficient  fixtures  in  new 
accounts. 

Response:  The  Council  was  not  able 
to  make  a  determination  about  future 
utihty  practices,  but  hoped  that  utilities 
would  adopt  such  energy  conservation 
practices.  The  Council  agrees  that  if 
Clallam's  suggestion  is  correct, 


46838 


Federal  Regiater  /  Vol.  49.  No.  230  /  Wednesday.  November  28.  1984  /  Notices 


continuation  of  the  program  could  help 
build  local  capability  to  maintain 
efficient  lighting  systems  through  the 
current  surplus  period  and  into  future 
periods  when  savings  will  be  necessary. 

3.  Provision  for  Fast  Start-Up 

Qallam  also  stated  that  the 
maintenance  of  this  program  at  a 
minimum  level  would  allow  for  fast 
start-up  when  and  if  a  more  extensive 
program  becomes  necessary. 

Response:  The  Council  agrees.  The 
Council  had  developed  with  Bonneville 
a  set  of  criteria  for  regional  conservation 
capability  building  which  include 
elements  related  to  the  estabhshment  of 
trained  labor  force  and  sufficient 
availability  of  conservation  materials 
and  equipment.  Continuation  of  the 
Street  and  Area  Lighting  Program  and  at 
minimum  viable  level  will  clearly 
preserve  the  option  of  speeding  up  the 
program  when  and  if  it  is  needed. 

AppendixD 

Notice  of  proposed  amendment  of 
Appendix  D  ("Method  of  Surcharge") 
was  pubUshed  at  pages  35881-35883  of 
the  Federal  Register  of  September  12. 
1984.  After  holding  a  public  comment 
period  and  public  hearings,  the  Council 
amended  Appendix  D  at  its  October  31 
meeting  in  Butte,  Montana  to  read  as 
follows: 

"Section  4(f)(2)  of  the  Act  provides  for 
Council  recommendation  for  surcharges 
on  customers  for  those  portions  of  their 
loads  within  the  region  that  are  within 
states  or  political  subdivisions  which 
have  not.  or  on  customers  which  have 
not,  implmented  conservation  measures 
that  achieve  savings  of  electricity 
comparable  to  the  model  conservation 
standards.  The  Council  is  responsible 
for  drafting  a  "methodology"  for  the 
calculation  of  surcharges.  The  Council, 
in  Action  25  of  Chapter  10  of  this  Plan, 
has  recommended  to  the  Administrator 
that  he  impose  a  surcharge  on  customers 
serving  jurisdictions  which  do  not  adopt 
the  model  conservation  standards  or 
achieve  comparable  savings.  The 
purpose  of  the  surcharge  is  twofold:  1)  to 
recover  costs  imposed  on  the  region's 
electric  system  by  failure  to  adopt  the 
model  conservation  standards  or 
achieve  comparable  savings,  and  2)  to 
provide  a  strong  incentive  to  utilities 
and  state  and  local  jurisdictions  to 
adopt  and/or  enforce  the  standards  or 
comparable  alternatives.  The  following 
is  the  "methodology"  for  calculating 
surcharges: 

1.  The  following  model  conservation 
standards  must  be  adopted  or 
comparable  savings  must  be  achieved  in 
order  to  avoid  surcharges: 


•  Model  Standards  for  new 
residential  buildings.  Action  2; 

•  Model  Standards  for  new 
commercial  buildings.  Action  6; 

•  Model  Standards  for  conversion  to 
electric  space  heat  in  residential 
buildings.  Action  3;  and 

•  Model  Standards  for  conversion  to 
electric  space  conditioning  in 
commercial  buildings.  Action  7. 

2.  The  Administrator  shall  identify 
those  customers,  states,  or  political 
subdivisions  which  have  not: 

a.  Implemented  each  of  the  model 
standards  listed  in  paragraph  1;  or 

b.  Achieved  comparable  savings  of 
electricity  through  other  conservation 
methods,  such  as  utility  electric  service 
requirements,  incentive  programs  or  rate 
designs. 

3.  The  surcharge  shall  then  be 
calculated  by  the  Bonneville 
Administrator  as  follows: 

a.  If  the  customer  is  purchasing  firm 
power  from  Bonneville  under  a  Power 
Sales  Contract  and  is  not  exchanging 
under  a  Residential  Purchase  and  Sales 
Agreement,  the  surcharge  is  calculated 
to  be  10  percent  of  the  cost  to  the 
customer  of  all  firm  power  purchased 
from  Bonneville  under  the  Power  Sales 
Contract. 

b.  If  the  customer  is  not  purchasing 
firm  power  from  Bonneville  under  a 
Power  Sales  Contract,  but  is  exchanging 
under  a  Residential  Purchase  and  Sales 
Agreement,  the  surcharge  is  calculated 
to  be  10  percent  of  the  cost  to  the 
customer  of  the  power  purchased  from 
Bonneville  in  the  exchange. 

c.  If  the  customer  is  purchasing  Hrm 
power  from  Bonneville  under  a  Power 
Sales  Contract  and  also  is  exchanging 
under  a  Residential  Purchase  and  Sales 
Agreement,  the  surcharge  is  calculated 
to  be  a)  10  percent  of  the  cost  to  the 
customer  of  firm  power  purchased  under 
the  Power  Sales  Contract  plus,  b)  10 
percent  of  the  cost  to  the  customer  of 
power  purchased  from  Bonneville  in  the 
exchange  multiplied  by  the  fraction  of 
the  utility's  exchange  load  that  is  served 
by  the  utility's  own  resources. 

This  calculation  of  the  surcharge  is 
designed  to  eliminate  the  possibility  of 
surcharging  a  utility  twice  on  the  same 
load.  In  the  calculation,  the  portion  of  a 
utility's  exchange  resource  that  is 
purchased  from  Bonneville  and  already 
surcharged  under  the  power  sales 
contract  is  subtracted  from  the  exchange 
resources  before  establishing  a 
surcharge  on  the  exchange  load. 

d.  If  only  a  portion  of  a  utility's 
service  area  has  not  adopted  the  model 
standards  or  achieved  comparable 
savings,  the  surcharge  calculated  under 
a,  b,  or  c  above  is  to  be  multiplied  by  the 


non-complying  jurisdiction's  share  of  the 
utility's  total  load. 

e.  The  surcharge  shall  be  removed 
when  model  conservation  standards 
have  been  adopted  and  enforced  or 
alternative  programs,  estimated  by  the 
Administrator  in  consultation  with  the 
Council  to  save  an  equivalent  amount  of 
electricity,  have  been  implemented. 

4.  A  utility  electric  service 
requirement  that  results  in  construction 
of  electrically  space  conditioned 
buildings  which  are  the  equivalent  of 
buildings  in  conpliance  with  the  model 
conservation  standards  constitutes  an 
alternative  plan  that  achieves 
comparable  electricity  savings.  The 
Council  intends  to  continue  analyzing 
alternatives  to  building  codes  to  achieve 
the  construction  of  energy-efficient 
buildings  to  obtain  cost-effective 
resources  for  the  region. 

5.  Any  entity  that  chooses  not  to 
adopt  a  particular  model  conservation 
standard  with  in  the  allotted  period  for 
adoption  and  wishes  to  avoid  a 
surcharge  must  declare,  before  that 
period  expires,  how  it  intends  to  achieve 
comparable  savings.  In  addition,  that 
entity  must  indicate  how  it  intends  to 
demonstrate  attainment  of  comparable 
savings. 

To  assist  Bonneville  in  estimating 
comparable  electricity  savings  from 
alternative  plans,  the  entity  should 
present  its  best  estimate  of  new 
residential  and  commercial  building 
construction  in  the  non-complying 
jurisdictions  within  its  service  terrority. 
Bonneville  shall  determine,  in 
consultation  with  the  Council,  whether 
the  alternative  conservation  plan  of  an 
entity  will  achieve  comparable  savings. 
When  determining  electricity  savings 
that  would  have  occurred  had  the 
standards  been  adopted,  jurisdiction- 
speciHc  weather  data  and  construction 
estimates,  where  available,  should  be 
used  along  with  the  Council's  residential 
and  commercial  heat  loss  models. 

The  Council  recognizes  that  in  many 
cases  data  will  not  be  available.  In  these 
cases  Bonneville  should  rely  on  average 
electricity  savings  estimated  by  building 
type  and  climate  zone  and  included  in 
the  Plan.  For  residential  buildings, 
Bonneville  should  assume  the  following 
regarding  houses  built  to  the  model 
conservation  standards:  1)  houses  in 
climate  zone  1  would  save,  on  average, 
5.130  kWh  per  year  2)  houses  in  climate 
zone  2  would  save,  on  average,  8,508 
kWh  per  yean  and  3)  houses  in  climate 
zone  3  would  save,  on  average.  7,830 
kWh  per  year.  For  commercial  buildings 
and  where  good  estimates  are  not 
available  for  the  number  of  new  houses, 
the  savings  should  be  determined  by 
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multiplying  total  expected  regional 
average  megawatt  savings  by  sector 
from  the  standards,  as  shown  in  the 
Plan,  by  the  utility's  share  of  total 
regional  load  in  the  applicable  sectors. 
Estimates  of  savings  from  conversion 
standards  should  be  made  on  a  case-by- 
case  basis.  The  Council  recognizes  that 
these  estimates  will  be  difficult  to  make, 
but  also  that  estimated  savings  from 
conversion  standards  probably  will  be 
small  relative  to  savings  from  building 
standards.  The  Council  will  work  with 
Bonneville  on  these  estimates  as 
requested. 

If  only  a  portion  of  a  utility's  service 
area  has  not  adopted  the  standards,  the 
lost  electricity  savings  calculated  in  the 
above  paragraph  should  be  multiplied 
by  the  non-complying  area's  share  of  the 
utility's  total  applicable  load. 

If  the  Bonneville  Administrator 
determines  that  the  alternative  plan  will 
not  achieve  comparable  savings,  he 
shall  notify  the  entity  that  its  alternative 
plan  has  been  judged  to  be  not 
equivalent  to  the  model  conservation 
standards  and  that  Bonneville  will  begin 
adding  a  surcharge  to  the  entity's  bill  on 
a  date  certain.  The  surcharge  will  be 
calculated  as  described  in  Paragraph  3 
of  this  method.  If  subsequent 
modifications  to  the  entity's  alternative 
plan  bring  it  into  compliance  with  the 
stated  goals  of  the  standards,  then  the 
surcharge  shall  be  removed. 

A  general  method  of  determining  the 
electric  energy  savings  of  an  alternative 
conservation  plan  shall  be  developed  in 
consultation  with  the  Council  and 
included  in  Bonneville  policy  to 
implement  the  surcharge.  Also,  a 
method  shall  be  included  in  the  policy 
for  terminating  the  surcharge  once 
model  standards  have  been  adopted  and 
enforced  or  comparable  savings  have 
been  achieved." 

Review  and  analysis  of  public 
comments  follows.  This  includes 
responses  to  comments  received  both  on 
the  issue  paper  which  preceded  the 
proposed  amendment  and  on  the 
proposed  amendment  itself. 

Comments  were  received  from  the 
following  entities  on  the  surcharge  issue 
paper: 

•  Bonneville  Power  Administration 
(Bonneville) 

•  Washington  State  Energy  Office 
(WSEO) 

•  Snohomish  PUD  #1  (SPUD) 

•  Pacific  Northwest  Generating 
■  Company  (PNGC) 

•  Central  Lincoln  People's  Utility 
District 

•  Clearwater  Power  Company  and 
Idaho  Cooperative  Utilities 
Association  (joint  comment] 


•  City  of  Heybum,  Idaho 

•  Association  of  Idaho  Cities 

•  )im  Lazar 

•  Seattle  City  Light  (SCL) 

•  Ravalli  County  Electric 
Cooperative,  Inc. 

•  City  of  Soda  Springs.  Idaho 
Comments  were  received  from  the 

following  entities  during  the  comment 
period  of  the  rulemaking  regarding  the 
proposed  amendments: 

Snohomish  PUD  #1  (SPUD) 

City  of  Heybum.  Idaho 

Portland  General  Electric  (PGE) 

Public  Power  Council  (PPC) 

Western  Montana  Electric 

Generation  and  Transmission 

Cooperative 

Oregon  Rural  Electric  Cooperative 

Association  (OREC) 

Eugene  Water  and  Electric  Board 

(EWEB) 

Grant  County  Public  Utility  District 

Midstate  Electric  Cooperative 

Idaho  Cooperative  Utilities 

Association 

Fall  River  Rural  Electric 

Cooperative 

Camas  County,  Idaho 

Association  of  Idaho  Cities 

Mayor  W.F.  Whittom,  Rupert.  Idaho 

Lower  Valley  Power  and  Light 

Mindoka  City/County  Building 

Department 

Montana  Local  Government  Energy 

Office 

Seattle  Master  Builders  Association 

(SMB) 

Columbia  Power  Cooperative 

Public  Utility  Commissioner  of 

Oregon  (Oregon  PUC) 

Pacific  Power  and  Light  (PP&L) 

Harney  Electric  Cooperative  (HEC) 

City  of  Aberdeen,  Washington 

League  of  Publicly  Owned  Utilities 

of  Oregon 

City  of  Burley,  Idaho 

Lincoln  Electric  Cooperative,  Inc. 

Klamath  Basin  Home  Builders 

Donald  McDonald 

Tillamook  Peoples  Utility  District 

(TPUDl 

Peoples  Organization  for 

Washington  Energy  Resources 

(POWER) 

Raft  River  Electric  Cooperative 

Idaho  State  Senator  Laird  Noh 

Idaho  State  Homebuilders 

Association 

•  Commissioner  Hopsa,  Canyon 
County,  Idaho 

1.  Determination  of  Which  Loads  To 
Surcharge 

SPUD.  Central  Uncoln,  HEC.  EWEB. 
PP&L,  OREC,  and  TPUD  proposed  that 
the  surcharges  be  applied  only  to  new 
residential  and  commercial  load  not  in 


compliance  with  the  model  conservation 
standards  rather  than  the  entire  utility 
load.  SPUD  and  others  cited  the  Act.  as 
follows,  to  support  their  proposals: 

"...  the  Administrator  may 
thereafter  impose  such  a  surcharge.  .  . 
on  customers  for  those  portions  of  their 
loads.  .  .  which  have  not  implemented 
conservation  measures.  .  ."  16  U.S.C. 
839b(f)(2). 

Central  Lincoln,  among  others,  also 
argued  that  because  the  surcharge  is 
meant  to  recover  "additional  costg" 
incurred  and  that  additional  costs  can 
only  come  from  new  load  not  in 
compliance  with  the  standards,  only 
new  residential  and  conunercial  load 
should  be  surcharged. 

Response:  If  the  surcharge  were 
imposed  only  on  new  loads  not  in 
compliance,  the  structures  producing 
those  loads  would  nave  to  be 
surcharged  100-300  percent  of  their 
electric  bill  to  recover  costs  imposed  on 
the  system.  Since  under  the  law  a 
surcharge  can  be  50  percent  at  the 
maximum,  the  Administrator  would  not 
be  able  to  recover  costs  if  the  surcharge 
applied  ony  to  non-complying  structures. 
Moreover,  while  the  Northwest  Power 
Act  does  nt  define  "loads"  subject  to 
surcharge,  the  language  of  section  4(f)(2) 
can  be  reasonably  interpreted  to  mean 
surcharges  apply  to  total  loads  within 
applicable  jurisdictions  within  the 
region,  not  just  incremental  loads 
resulting  from  failure  to  adopt  the 
standards.  16  U.S.C.  639b(f)(2).  The 
intention  of  Congress  becomes  clearer  if 
one  looks  at  the  complete  quotation 
from  Section  4(f)(2)  and  not  the  partial 
citation  in  SPUD's  comments: 

".  .  .  the  Administrator  may  thereafter 
impose  such  a  surcharge,  in  accordance  with 
the  methodology  provided  in  the  plan,  on 
customers  for  those  portions  of  their  loads 
within  the  region  that  are  within  states  or 
political  subdivisions  which  have  not.  or  on 
the  Administrator's  customers  which  have 
not.  implemented  conservation  measures  that 
achieve  energy  savings  which  the 
Administrator  determines  are  comparable  to 
those  which  would  be  obtained  under  such 
standards." 

It  can  also  be  argued  that  this 
provision's  reference  to  a  surcharge  on 
"the  Administrator's  customers" 
required  surcharge  on  total  loads  placed 
on  Bonneville.  Also,  the  total  loads 
interpretation  is  consistent  with  the 
purpose  of  the  surcharge — to  recover  the 
costs  imposed  on  the  region  by  non- 
compliance and  to  create  incentives  for 
adoption.  The  House  Commerce  Report 
on  the  Power  Bill  states  "The  surcharge 
would  be  imposed  on  the  customer  by 
Bonneville,  in  order  to  provide 
substantial  incentives  for  States  and 
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locaiitiu  lo  Adopt  effective  comenratioii 
measves  and  ttm  aooeiente 
achievaamt  of  oonaerwtion 
objectives  '  H.  Rep.  9B-97^  Pnt  I.  at  51 

(1980). 

2.  Doubie-Counb'ng 

SPUD  testified  tliat  doable  oountiiig 
would  tetoH  in  some  cases  if  tbe 
surcharge  applied  to  both  firm  sates  and 
the  residential  exchange  loads. 

Response:  The  Council  agrees  and  the 
amendment  to  Appendix  D  eliminates 
the  chance  of  double  surcharging. 

3.  Firms  Loads  Oaiy 

Bomerille  proposed  that  only  firm 
loads  should  be  subject  to  the  surdiarge 
because  a  surcharge  on  non-firm  loads 
would  weaken  Bonneville's  marl^et 
position  and  covld  resalt  in  Bonneville 
spilliag  while  less  eoonomical  theni>al 
plants  are  operated  by  reponal  attiities. 

Respottae:  The  Coancil  agreed  with 
this  ooanent  for  tke  reason  slated  in 
Bonneville's  writteo  oonauents  and 
because,  in  coasohatiaos  with 
Bn—  I  ilk  staff,  it  hename  dear  tlut  it 
wvM  be  difBouh  to  abow  that  costs 
have  iwen  iiBjimiwi  oo  the  non-fina  part 
of  the  syateaa  by  faihue  to  adopt 
standaids.  ^ 

4.  Treatment  of  Residential  Exchange 

BonaeviUe.  while  agreeing  that 
residential  exchange  loads  aiaouid  be 
subject  to  the  surchaiige,  suggested  that 
a  rationale  for  isipoeing  a  surckaige  on 
that  load  be  dew^oped  that  looks  only 
at  the  immediate  costs  imposed  oo  the 
system  by  an  exchanging  utility  that  has 
not  adopted  the  staadaids  or  achieved 
comparable  savings.  Since  BonneviUe 
does  not  immediately  develop  resources 
to  serve  fliat  load,  the  only  immediate 
additional  costs  are  the  costs  to 
BonaeviUe  of  a  laiger  exchange  load 
than  woidd  have  ooctured  if  the  atility's 
new  residential  load  were  in 
compbanoe.  BonneviUe  aigucs  that 
althoa^  this  approech  wobM  make  a 
calculated  surchaige  somewhat  smaller. 
the  conclusion  that  a  10  percent 
surcharge  should  be  imposed  would  not 
change. 

Response:  The  poaaibihty  of  a 
surcharge  being  irapoaed  on  the 
residential  >»«4««iy  load  constitules  a 
large  incentive  to  adopt  codes  in  heavily 
populated  areas  in  the  region.  If 
BonneviMe's  rationale  were  adopted, 
exdnagiog  utilities  ooidd  simply  hold 
back  from  the  exchanse  die  portion  of 
their  lesideatial  k>ad  resnhing  ban  non- 
complymg  buildings  lltey  csald  aigne 
that  siaoe  this  portion  at  the  load  is  not 
impoatag  costs  of  Bonneville,  their 
exchange  land  wonld  not  be  subfect  to 
the  BSichaige.  Where  abhties  oontinoe 


to  exchange  their  entire  load, 
Bonneville's  ra4ionale  is  sound. 

It  seems  reasonable,  to  achieve  the 
objectives  of  the  Act,  to  subject 
exchange  loads  to  the  sarchefge  on  the 
basis  that  exchanging  utilities  have  a 
right,  throagh  the  power  sales  contracts, 
(whioh  contracts  each  exchanging  utibty 
also  has  with  fionneviUe)  to  pat  a  load 
on  BonaeviUe  with  seven  years'  notice. 
The  potential  size  of  this  load  is  larger  if 
standards  are  not  adopted  or 
comparable  savings  are  not  achieved 
This  has  the  effect  of  increasing  not  only 
the  ampunt  of  resources  ultimately 
needed  but  also  die  costs  incurred  in 
planning  for  future  load.  Increased  costs 
would  be  incurred  by  holding  a  larger 
number  of  options  at  a  given  time,  for 
example. 

5.  Inoansistent  Definition  of  Exchange 
Loads 

PGE  and  Oregon  PUC  argued  that, 
during  negotiations  tvith  Bonneville  on 
long-term  conservation  contracts, 
Bonneville's  stance  was  that  the 
residential  exchange  load  did  not 
constitute  a  load  on  the  Administrator. 
Because  of  this,  exchanging  utilities 
would  have  to  pay  a  contract  charge  to 
participate  in  Bonneville's  conservation 
programs.  But.  the  Council's  revision  to 
Appendix  D  includes  surcharging  the 
exchange  because  that  load  imposes 
costs  on  the  Administrator  or  hts 
customers,  both  in  the  near-term  by 
imueasing  the  sire  of  the  exchange  and 
on  a  long-term  planning  basis.  PCT  is 
concerned  by  the  apparent 
inconsistencies  between  Bonneville's 
treatment  of  the  exchange  load  and  the 
Councfl's. 

fie^onse:  As  noted  above,  the 
Northwest  Power  Act  does  not  define 
those  "loads"  served  by  the 
Administrator  to  which  surcharges  may 
be  applied.  Because  residential 
buildings  under  construction  in  an 
exchanging  atility's  service  territory 
constitute  a  potential  load  on  the 
Admoustzator.  failvre  to  build  efficientty 
now  imposes  a  "planning  cost"  on  the 
region,  including  the  Adninistnitar. 
Thus,  a  sorcbarge  on  the  exchange  load 
appears  to  be  consistent  with  dte 
purpose  of  surcharges  (acquisition  of 
cost-effective  po«ver  savings).  The 
definition  of  the  Aifaaaiistrator's  loads 
for  the  purposes  of  Bonneville's 
conservation  contracts  is  a  separate 
issue  not  involved  in  this  rulemaking. 
However,  the  Council  agrees  that  the 
Administrator  would  benefit  from 
conservation  in  an  exchanging  utility's 
service  taiituiy,  making  it  appropriate 
for  the  Adanmstrator  to  share  in  the 
fundiag  of  conservation  with  that  utility. 
Bonneville  and  utilities  have  not  yet 


arrived  at  eqcritable  wnys  to  share  in  the 
cost  of  conservation  where  Bonneville 
has  no  ability  to  recover  costs  in  rates. 
This  is  the  case  with  utilities  that 
exchange  only.  The  Conncil  staff  will 
continoe  to  fellow  developments  in 
BooneviHe's  cost  sharing  discussions 
with  regional  utilities. 

6.  Limited  Surcharge  ofExhchange 
Loads 

The  Association  of  Idaho  Cities 
recommended  that  surchaiges  be 
imposed  on  exchanging  utilities  only  if 
those  utilities  have  not  adopted  the 
residential  standards.  Failure  to  adopt 
the  commercial  standards  should  not 
result  in  a  surcharge.  The  rationale  for 
this  recommendation  is  that  for  a  utility 
whose  contracts  with  Bonneville  are 
limited  to  exchanges,  the  residential 
load  is  the  only  load  that  can  impose  a 
cost  on  the  Administretor  by  failing  to 
adopt  standards. 

Response:  Any  utility  in  the  region 
that  is  a  signatory  to  a  Power  Sales 
Contract  with  Bonneville  can  put  a  load 
(residential,  commercial,  etc.)  on  the 
Administrator  with  seven  years*  notice. 
Thus,  failure  to  adopt  commercial 
building  standards  puts  a  "planning 
cost"  on  the  region.  These  costs  may 
take  the  form  of  additional  options  in 
the  Council  plan  to  meet  potential  future 
Bonneville  load,  and  ultimately  could 
result  in  additional  generating  resources 
to  meet  the  loads  of  inefficient 
commercial  buildings. 

7.  Support  for  Fiat  10  Percent  SurcJtorge 

Bonneville,  in  a  comment  on  the  first 
issue  paper  on  the  subject  of  surcharges, 
suggested  thst  the  Councirs  surcharge 
methodology  be  developed  as  a  10 
percent  across-the-board  surcharge  on 
firm  loads  of  jurisdictions  which  do  not 
adopt  the  standards  or  achieve 
comparable  savings. 

Response:  The  Council  agreed  with 
this  recommendation  and  incorporated 
it  into  the  proposed  amendment  to 
Appendix  D.  Staff  analysis  has  shown 
that  to  recover  additional  costs,  a 
surcharge  of  greater  than  10  percent 
would  be  necessary  only  for  utilities 
that  purchase  a  relatively  small  share  of 
their  needs  from  Bonneville.  Bonneville 
argues  effectively  that  it  is  these  very 
utilities  that  "have  a  strong  tradition  of 
developing  resources  to  serve  their  own 
needs. .  .  ."  If  they  continue  to  develop 
their  own  resoiuxses,  then  the  costs 
imposed  on  the  rest  of  the  regional 
system  would  be  diminished.  Thus,  the 
10  percent  minimum  surcharge  is  likely 
to  recover  costs  imposed  on  the  rest  of 
the  system  by  Bonneville's  partial 
requirements  customers.  Also,  a  major 
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consideration  in  adopting  this  proposal 
is  that  Bonneville  staff  effort  in 
implementing  the  surcharge  will  be 
dramatically  reduced. 

8.  Higher  Percentage  Surcharge 

SCL.  one  of  the  Bonneville  partial 
requirements  customers  that  would  have 
triggered  a  calculated  surcharge  that 
could  have  been  higher  than  10  percent, 
commented  that  it  would  approve  of  a 
surcharge  method  that  results  in  higher 
percentage  surcharges.  This  position  is 
consistent  with  its  stand  on 
conservation;  that  is,  conservation 
anywhere  in  the  region  benefits  the 
entire  region.  SCL  does,  however, 
recognize  the  advantages  of  a  simpler 
method  of  calculating  surcharges,  and 
would  have  no  quarrel  in  the  region 
adopted  an  across-the-board  10  percent 
surcharge. 

Response:  The  10  percent  across-the- 
board  surcharge  was  proposed  for 
reasons  stated  above  in  the  response  to 
Bonneville's  public  comment. 

ft  Base  Surcharge  on  Costs 

Several  of  the  comments  stated  that 
the  surcharge  must  be  based  solely  on 
costs  imposed  on  the  Administrator  by 
failure  to  adopt  standards.  Thus,  a  10 
percent  flat  rate  is  illegal  because  there 
will  have  been  on  consideration  of  costs 
imposed  on  the  Boimeville  system. 

Response:  The  Northwest  Power  Act 
directs  that  "in  no  case  may  such 
surcharges  be  less  than  10  per  centum 
.  .  .  of  the  Administrator's  applicable 
rates  for  such  load. .  ,  ."  16  U.S.C. 
839b(f)(2).  Also,  as  noted  above,  the 
Act's  legislative  history  refers  to  the 
surcharge's  function  as  a  "substantial 
incentive."  House  Commerce  Report,  H. 
Rep.  96-976.  Part  L  at  56  (1980).  It  also 
states  that  "there  is  a  10  percent  floor 
and  50  percent  ceiling  on  surcharges 
.  .  ."  Id.  The  Council  believes  that  the  10 
percent  flat  surcharge  called  for  in  the 
amendments  to  Appendix  D  is  required 
when,  as  the  Council  has  estimated, 
actual  additional  resource  costs  caused 
by  non-adoption  of  the  model  standards 
amount  to  less  than  10  percent  of 
Bonneville's  rates.  As  indicated  in  the 
Council's  issue  paper  preceding  the 
proposed  amendments,  the  Council 
estimated  the  costs  of  non-adoption 
using  conservative  assumptions.  The 
issue  paper  showed  that,  except  in  rare 
circumstances,  the  surcharge  based  on 
costs  imposed  on  the  electrical  system 
would  be  less  than  10  percent  minimum 
required  by  law.  As  a  result,  the 
amendments  call  for  a  10  percent  flat 
surcharge. 


10.  Inequitable  Treatment  of  Small 
Utilities 

A  number  of  commenters  focused  on 
the  difficult  position  of  small,  rural,  full- 
requirements  customers  of  Bormeville. 
These  utilities  have  no  recourse  but  to 
purchase  all  their  power  from  Bonneville 
and  possibly  incur  the  surcharge,  while 
at  the  same  time  they  feel  powerless  to 
influence  the  adoption  of  standards. 
Many  of  these  commenters  emphasized 
their  small  proportions  of  residential 
and  commercial  loads,  the  very  low 
growth  rates  of  these  loads,  and  the 
absence  of  building  code  enforcement  in 
their  service  areas. 

Response:  Buildings  constructed  to  the 
standards  are  judged  by  the  Council  to 
be  cost-effective  suppliers  of  electricity. 
The  region  will  most  likely  need 
additional  supplies  of  electricity  in  the 
future,  depending  on  the  fate  of  thermal 
generating  plants  under  construction  in 
the  region.  If  new  buildings  are  built 
inefficiently,  higher  costing  resources 
will  have  to  be  built,  leading  in  the  long 
run  to  higher  electricity  prices  for  all. 
The  Council  has  suggested  that 
individual  utilities  evaluate  their  legal 
authority  to  impose  service 
requirements  on  new  electric  heat 
customers.  For  example,  a  service 
requirement  that  electrically  space 
conditioned  buildings  be  designed  and 
built  to  use  an  amount  of  electricity  for 
space  conditioning  equivalent  to  that 
used  by  a  building  constructed  to  the 
model  conservation  standards  would 
satisfy  the  requirements  of  the  Act  and 
the  Plan  and  would  enable  a  utility  to 
avoid  the  surcharge.  The  Council  also 
directed  its  staff  and  Bonneville  staff  to 
work  together  with  these  utilities  to  help 
them  adopt  alternative  plans  to  avoid 
the  surcharge.  Examples  of  this  kind  of 
plan  could  include  measures  such  as 
aggressive  marketing  of  Super  Good 
Cents  homes  together  with 
weatherization  of  new  electrically 
heated  buildings.  Finally,  the  Council 
also  suggests  that  contracts  with  state  or 
other  agencies  (as  now  exist  in  Oregon) 
for  building  code  enforcement  in  rural 
areas  may  be  feasible  in  other  states. 

11.  Surcharge  of  Non-Bonneville  Power 

SMB  stated  that  it  is  not  fair  to 
surcharge  power  that  is  not  purchased 
from  Bonneville. 

Response:  Contrary  to  SMB's 
assertion,  only  power  purchased  by  a 
utility  from  Bonneville  either  under  a 
Power  Sales  Contract  or  a  Residential 
Exchange  and  Sales  Agreement  would 
be  subject  to  a  surcharge.  The 
Northwest  Power  Act  authorizes 
Bonneville  to  impose  such  surcharges 
only  upon  its  customers. 


12.  Surcharge  of  Total  Load 

Several  of  the  comments  stated  that  it 
was  unfair  to  surcharge  total  load 
(including  irrigation  and  industrial 
loads]  when  the  residential  and 
commercial  sectors  would  be 
responsible  for  the  increased  load  due  to 
non-adoption  of  standards. 

Response:  As  noted  above,  the 
Northwest  Power  Act's  authorization  of 
a  surcharge  on  Bonneville  "loads" 
within  non-adopting  jurisdictions  did 
not  restrict  the  surcharge  to  residential 
and /or  commercial  loads.  Application  of 
the  surcharge  to  total  loads  is  consistent 
with  the  Congressionally-recognized 
incentive  purpose  of  the  surcharge  as 
well. 

13.  Impact  on  Ratepayers 

POWER  commented  that  the 
stockholders,  not  the  ratepayers,  of 
lOLTs  sRould  bear  the  burden  of 
surcharge  costs.  The  Idaho  Cooperative 
Utilities  Association  and  Lower  Valley 
Power  and  Light  commented  that  higher 
rates  resulting  from  the  surcharge  would 
reduce  loads  and  increase  rates  even 
more. 

Response:  The  Council's  legal 
authority  regarding  surcharges  is  limited 
to  developing  a  method  for  surcharge 
and  recommending  that  Bonneville 
impose  surcharges.  16  U.S.C.  839(f)  (1) 
and  (2).  State  public  commissioners 
have  the  authority  to  establish  rates  for 
their  private  utilities  and  to  allocate 
responsibility  for  costs  among  classes  of 
ratepayers  and  between  ratepayers  and 
stockholders.  The  Council  has  no  such 
authority.  Public  utilities  and 
cooperatives  have  similar  authorities 
with  regard  to  rate  allocation. 

14.  Exemptions  \ 

Several  of  the  comments  were 
directed  at  the  need  for  exemptions  from 
the  surcharge  for  rural  utilities  with  low 
housing  density  and  for  utilities  with 
very  low  electricity  prices.  Rural  utilities 
would  face  higher  enforcement  costs, 
thereby  making  the  standards  too  costly 
in  their  service  territories.  Customers  for 
utilities  with  low  rates  would  be  forced 
to  make  a  purchase  of  conservation  that 
appears  not  to  be  cost-effective  from 
their  perspective. 

Response:  The  proposed  amendments 
did  not  address  the  question  of 
exemptions  from  the  surcharge.  The 
Council  believes  the  exemption  issue 
deserves  a  separate  process  of 
consideration.  In  response  to  public 
comments,  the  Council  has  prepared  and 
released  an  issue  paper  on  exemptions. 
Based  upon  public  comments  received 
on  that  issue  paper,  the  Council  will 
decide  whether  to  propose  plan 
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amendments  to  address  exenphons. 
Any  such  proposed  amendments  would 
be  subjected  to  the  same  type  of 
rulemaking  process  followed  for  these 
surcharge  method  amendments.  See  also 
the  response  to  comment  10  above. 

15.  Status  ofAUemative  Plans  With 
Regard  to  Billing  Credits  and  Bonneville 
Utility  Conaetvation  Contracts 

The  existing  Method  of  Surcharge, 
Appendix  D  to  the  Plan,  states  that ".  .  . 
conservation  savings  to  be  achieved  by 
the  alternative  conservation  plan  may 
be  offered  to  Bonneville  for  acquisition 
nnder  a  utility  conservation  contract  or 
a  billing  credit  contract  as  desired  by 
the  entity."  Bonneville  staff  have 
expressed  concern  over  this  language. 
Bonneville's  position  is  that  ratepayers 
are  not  paying  for  the  cost  of  model 
conservation  standards — except  for 
incremental  adoption  and  enforcement 
costs — and,  therefore,  ratepayers  should 
not  pay  for  attematives  to  the  model 
conservation  standards. 

Response:  The  (Council  agrees  that  an 
inconsistency  existed,  and  has  removed 
the  dted  language  from  the  amendment. 

16.  Delay  of  Deadline  for  Imposition  of 
Sardmrge 

Sixteen  of  t%  comments 
recommended  a  delay  in  the  surcharge 
imposition  date.  Most  of  the  commenters 
suggested  that  the  surcharge  should  not 
be  imposed  until  after  the  Bonneville 
Residential  Standards  Demoastration 
Program  (RSDP)  has  been  completed 
and  resahs  are  available.  A  few  of  the 
commenters  said  that  no  decision  should 
be  made  on  surcharges  imtil  the  Council 
has  made  a  decision  on  exemptions 
from  the  standard  or  the  surcharge.  Still 
others  urged  delay  of  the  surcharge  until 
the  cost-effectiveness  of  the  standards 
was  proven. 

Response:  The  RSDP  is  not  a  test  of 
whether  standards  are  cost-effective. 
Rather,  RSDP  is  a  technical  assistance 
training  program  to  assist  builders  in 
becoming  familiar  with  building  energy 
efficient  buildings.  Bonneville's  current 
thinking  regarding  development  of  its 
surcharge  policy  is  that  no  surcharge 
would  in  fact  be  imposed  before  July  of 
1986.  This  is  because  Bonneville  would 
need  the  six-month  period  from  January 
1. 1986  model  standards  deadline  to 
determine  whether  or  not  alternative 
plans  are  in  compliance.  Thus,  the 
region  will  have  two  years  of  experience 
with  RSDP  homes  before  any  surcharge 
could  be  imposed.  The  Council  expects 
the  RSDP  data  to  reinforce  the  Council's 
determination  that  the  standards  are 
cost-effective  and  economically  feasible. 
The  standards  were  based  on  extensive 


and  detailed  cost  and  feasibility 
information  and  analysis. 

As  noted  above,  because  of  the 
importance  of  the  issue,  exemptions  are 
being  treated  as  a  separate  issue  by  the 
Council.  Based  on  the  evidence 
developed  in  the  current  issue  paper 
review,  the  Council  may  eventually 
decide  to  amend  the  plan  to  allow 
exemptions  from  the  standard  for 
certain  classes  of  customers.  The 
Council  believes  it  is  best  to  put  a 
revised  method  for  surcharges  in  place 
now  while  considering  whether  to  begin 
a  separate,  careful,  public  process  to 
consider  possible  exemptions. 

See  also  response  18  below 
concerning  the  cost-effectiveness  issue 
raised  by  this  comment. 

17.  Accuracy  of  Council  Calculations 

SMB  and  PP&L  questioned  the 

accuracy  of  the  calcuiations  done  by  the 
Council  staff  in  the  issue  paper  which 
preceded  the  proposed  amendments.  In 
that  paper,  the  pmpoted  surcharge 
based  on  a  10  percent  minimum  was 
estimated  to  produce  twice  the  revenue 
that  would  be  collected  if  the  surcharge 
were  based  on  costs  imposed  on  the 
electric  system.  SMfi  alleged  that  a  10 
percent  flat  surcharge  would  actually 
collect  revenues  amounting  to  10  times 
the  additional  costs  expected  to  be 
imposed  on  the  system  by  failure  to 
ad<^t  standards.  PP&L  estimated  the 
results  of  the  10  percent  flat  surcharge 
would  amount  to  Hve  times  sach  costs. 

Response:  The  issue  paper's  analysis 
was  a  comparison  of  thJe  revenues 
collected  based  on  costs  to  the  system 
versus  revenues  collected  with  a  10 
percent  minimum  surcharge.  That 
analysis  showed  that,  with  reasonable 
assumptions  about  Bonneville's 
wholesale  rate  and  costs  of  the  avoided 
resource  based  on  a  coal  plant,  the  10 
percent  Hiinimura  was  more  than 
adequate  to  cover  costs  imposed  on  the 
system  for  failure  to  adopt  standards  in 
any  given  year.  Both  PP&L's  and  SMKs 
comments  on  technical  accuracy 
actually  support  the  10  percent  minimum 
surcharge  contained  in  the  proposed 
amendment.  That  is.  each  of  the 
analyses  shows  that  a  surcharge  based 
on  a  specific  calculation  for  each 
jurisdiction  not  in  compliance  with  the 
standards  will  almost  surely  be  less 
than  the  10  percent  minimum  surcharge. 
As  noted  above,  the  Northwest  Power 
Act  requires  that  the  surcharge  be  at 
least  10  percent  of  Bonneville's 
applicable  rates. 

However,  there  are  several  technical 
flaws  in  the  SMB  comments.  Its 
statement  says,  "The  first  false 
assumption  (made  by  the  Council  staH] 
is  the  use  of  the  Bonneville's  1984 


electric  rates  for  what  the  region  would 
pay  for  contervation."  This  assumption 
was  never  made.  The  SMB  confused  the 
adjustment  that  was  being  made  to  the 
coal  plant  costs  to  account  for  the 
revenue  to  Bonneville  when  a  coal  plant 
is  operating  to  serve  load.  If  the 
standards  had  been  in  place,  that 
revenue  would  have  been  lost.  In  the 
Council  staff  analysis,  it  was  assumed 
that  the  current  Bonneville  wholesale 
rate  would  remain  constant  in  1984 
dollars  at  22.5  mills/kW^.  (This  is  a 
reasonable  assumption,  as  Bonneville 
has  forecasted  a  nominal  dollar  7(b)  rata 
of  59  mills /kWh  for  2002.  Discounting  at 
6  percent  a  year  to  account  for  the 
assumption  about  inflation  yields  20.7 
mills/kWh  in  1984  dollars.)  The  SMB 
also  incorrectly  assumed  that  the 
Council's  avoided  resource  cost  of  40 
mills/kWh  (1980  dollars)  was  only  valid 
for  the  last  coal  plant  in  the  high 
forecast.  Although  the  Council  is 
currently  reevaluating  the  avoided 
resource  cost,  the  40  mills/kWh  estimate 
is  consistent  with  a  coal  plant  being 
backed  down  by  water  to  a  50  percent 
capacity  factor.  Therefore,  the  SMB's 
assumption  is  not  reasonable. 

The  SMB's  bottom  line  is  appearently 
that  if  the  Council  uses  high-load 
forecast  avoided  cost  figures  trom  2002 
(which  the  Council  did  not),  the  Council 
should  use  high-load  forecast  prices 
from  2002.  Doing  this,  the  SMB 
estimated  the  costs  imposed  on  the 
system  to  be  55.tM9.7  or  5.9  miUs/kWh 
instead  of  the  Coundl  estimate  of  33.1 
mills/kWh  (i.e.,  55.6-22.5).  (The  55.6 
mills/kWh  is  40  X  1.36  to  convert  to 
1984  dollars  and  the  49.7  mills /kWh  is 
36  X  1.36  to  convert  to  Council 
estimates  of  average  regional  retail 
rates  in  2002  to  1984  dollars.)  Rrst  of  all, 
the  average  regional  rate  is  not  the 
appropriate  rate  to  use  in  this 
calculation;  Bonneville's  wholesale  rate 
should  be  used.  That  rata  expressed  in 
1964  dollars  is  2D.7  milis/kWh  in  2002., 
as  was  shown  above.  Using  the  correct 
figure,  costs  imposed  on  the  region 
would  be  55.6-2a7  or  34.9  miUs/kWh, 
higher  even  than  what  the  Council  used. 
Secondly,  it  is  not  appropriate  to  look 
only  to  the  end  of  the  planning  horizon 
to  determine  the  costs  imposed  on  the 
system  from  non-adoption  in  1986. 

In  considerating  the  issue  paper's 
estimate  of  the  additional  costs  of 
failure  to  adopt  the  standards,  it  is 
important  to  note  the  Council's  very 
conservation  assumption  about  the  life 
of  a  home  (30  years).  If  the  Council  had 
used  60  years,  the  costs  imposed  on  the 
system  would  have  been  40  percent 
higher.  Thus,  by  the  SMB  estimates,  the 
"over-collection"  would  have  been  by  a 
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factor  of  about  seven.  By  the  Council's 
estimate  there  would  be  little  "over- 
collection." 

PP&L  claimed  that,  from  the 
Bonneville  rate  case,  the  regional 
marginal  cost  is  estimated  to  be  35.9 
mills/kWh  (1987  dollars)  instead  of  40 
mills/kWh  (1960  dollars)  or  55.6  mills/ 
kWh  (1984  dollars)  used  in  the  staff 
analysis.  Further,  in  the  rate  case 
Bonneville  projects  a  priority  firm  rate 
of  24.2  mills/kWh  (1985  dollars). 
Ignoring  the  different  years  dollars  for 
ease  of  explanation.  PP&L  then 
calculates  the  costs  to  the  system  based 
on  the  30  year  lives  of  one  year's 
buildings  in  non-compliance  to  be  $34.1 
million  dollars  compared  to  the  staff 
estimate  of  $95.6  million.  Thus,  in  PP&L's 
analyis,  "over-collection"  would  be  by  a 
factor  of  five.  SMB  suggested  that  the 
Council  use  "cm  average  between 
medium-low  and  medium-high  for  all  of 
its  calculations,  including  foregone 
conservation  savings."  llie  Council  is 
currently  evaluating  what  its  marginal 
resource  is  for  each  load  forecast.  The 
Council  used  the  conservative  40  mills/ 
kWh  estimate  to  make  sure  that  its 
calculations  of  costs  imposed  on  the 
system  by  failure  to  adopt  standards 
covered  all  potential  resource  costs.  In 
addition,  after  examining  the  Bonneville 
rate  case  it  appears  to  the  Council  that 
the  35.9  mills/kWh  is  a  cost  to  serve 
new  load  as  opposed  to  the  40  mills/ 
kWh  estimate,  which  is  the  costs  of  an 
avoided  resource  in  the  Council 
analysis.  The  difference  is  that  the  cost 
to  serve  new  load  will  be  less  than  the 
cost  of  an  avoided  resource  when  the 
system  is  in  surplus.  The  Council  took 
more  of  an  approach  based  upon  the 
Public  Utility  Regulatory  Policies  Act. 
looking  at  the  avoided  resource.  With 
either  approach,  a  different 
recommendation  regarding  the  level  of 
surcharge  would  not  be  justified.  As 
noted  above,  the  Northwest  Power  Act 
requires  that  surcharges  amount  to  at 
least  10  percent  of  Bonneville  rates. 

In  summary,  the  Council  reviewed 
each  calculation  criticism  made  by  SMB 
and  found  each  to  be  flawed. 

18.  Cost-effectiveness  of  the  Standard 

Several  of  the  comments  questioned 
the  cost-effectiveness  of  the  standards, 
including  whether  or  not  it  was  cost- 
effective  for  the  system  to  adopt 
standards  as  early  as  1986. 

Response:  Questions  regarding  the 
cost-effectiveness  of  the  standards  were 
not  germane  to  the  proposed 
amendments  at  issue  in  this  rulemaking. 
The  proposed  amendments  related 
solely  to  the  method  of  calculating 
surchages.  However,  the  Council 
welcomes  any  new  information 


regarding  the  cost-effectiveness  of  the 
standards,  end  carefully  reviews  all 
submissions.  Questions  regarding  the 
cost-effectiveness  of  the  model 
standards  were  carefully  considered  by 
the  Council  in  development  of  its  Power 
Plan.  Based  upon  the  construction  costs 
and  energy  consumption  data  made 
available  to  it  through  the  extensive, 
two-year  process  which  led  to  the 
adoption  of  the  model  standards,  the 
Council  was  satisfied  at  the  time  of  such 
adoption  that  the  standards  were  cost- 
effective  to  the  region  and  economically 
feasible  for  consumers. 

The  Council  determined  that  the 
region  could  acquire  energy  savings 
through  the  construction  of  efficient  new 
buildings  at  a  cost  substantially  less 
than  obtaining  equivalent  amounta  of 
power  from  coal  or  nuclear  planta.  The 
Council  is  not  aware  of  new  data 
sufficient  to  raise  doubt  regarding  that 
decision.  Of  course,  the  Council 
carefully  reviews  any  new  information 
submitted  on  this  subject. 

19.  Enforcement 

Most  of  the  comments  touched  on 
problems  regarding  enforcement  of  the 
standards  by  local  govemmenta  and 
utilities  (particularly  rural  electric 
cooperatives).  The  comments  ranged 
from  urging  the  Council  to  encourage 
adoption  at  the  state  level  and  reduce 
the  pressure  for  utility  adoption  to 
allegations  that  utility  enforcement  is 
illegal  as  it  vests  police  powers  and 
govenmental  functions  in  a  utility.  Fall 
River  Cooperative  thought  it  might  be 
barred  from  enforcement  by  the  rules  of 
the  Rural  Electrification  Administration. 

Response:  Again,  these  comments  did 
not  relate  directly  to  the  proposed 
amendments  at  issue  in  this  rulemaking. 
However,  the  Council  has  reviewed 
each  submission  and  will  consider  them 
in  its  efforts  to  promote  implementation 
of  the  standards.  The  Council  has 
directed  its  staff  to  work  with 
Bonneville  to  assist  such  utilities  in 
developing  methods  of  complying  with 
the  standards.  Also,  the  Council  has 
called  on  Bonneville  to  reimburse  state 
and  local  governments  for  the  full 
incremental  coste  of  adopting  and 
enforcing  the  standards. 

20.  Indoor  Air  Quality 

Some  commenters  raised  concern 
regarding  indoor  air  quality  problems 
that  could  be  caused  by  building  homes 
to  the  model  stcmdards. 

Response:  These  comments  did  not 
relate  directly  to  the  proposed  surcharge 
method  amendments  at  issue  in  this 
rulemaking.  However,  the  Council  did 
carefully  consider  indoor  air  quality 


concerns  when  developing  its  model 
conservation  standards. 

21.  Application  of  Standards  to  Mobile 
Homes 

One  commenter  suggested  that  it  was 
unfair  to  impose  surcharges  for  failure  to 
adopt  the  model  standards  for 
residences  while  the  standards  do  not 
f  apply  to  mobile  homes. 

Response:  The  Council's  model 
standards  do  not  apply  to  mobile  homes 
because  mobile  home  construction  is 
regulated  by  the  federal  government,  not 
state  or  local  building  codes.  The 
Council  is  working  wWh  Bonneville  and 
the  United  States  Department  of 
Housing  and  Urban  Development  to 
determine  if  standards  could  be  cost- 
effective  for  mobile  homes.  The 
Council's  Plan  calls  for  actions  that 
would  coordinate  the  Department's 
mobile  homes  standards  with  those  of 
the  Council. 

22.  Application  of  Surcharge  to  Users  of 
Other  Fuels 

Western  Montana  Generation  and 
Transmission  Cooperative  and  the  Idaho 
Cooperative  Utilities  Association  stated 
that  it  was  unfair  to  apply  the  surcharge 
only  to  users  of  electricity  and  not  to 
users  of  other  fuels  (including  wood,  gas, 
etc.). 

Response:  The  Northwest  Power  Act 
only  authorizes  surcharges  on  electrical 
rates.  Neither  Bonneville  nor  the  Council 
have  any  authority  to  recommend  or 
impose  surcharges  on  users  of  other 
energy  sources. 

23.  Constitutional  Bar  to  Enforcement  of 
Standards 

The  Idaho  Cooperative  Utility 
Association  stated  that  "since  the 
underlying  statutory  basis  for  the 
implementation  of  model  conservation 
standards  through  a  state  or  local 
building  code  emanates  from  a  federal 
statute,  fundamental  issues  of  federal 
constitutional  dimension  are  raised." 
llie  Association  dted  National  Leagut 
of  Cities  V.  Usery,  426  U.S.  833  (1976),  in 
which  the  Supreme  Court  held  that 
Congress  may  not  regulate  commeros  ao 
as  to  force  directly  upon  a  state 
Congress'  choices  as  to  essential 
decisions  regarding  the  conduct  of 
"traditional  local  government 
functions."  The  Association  daimad 
that  adoption  and  enforcement  of 
building  codes  falls  within  the  defiaittM 
of  such  functions. 

Response:  Concerns  regarding 
enforcement  of  the  model  standard  aat 
not  directly  relevant  to  the  proposed 
changes  to  the  method  of  surchaiga  •! 
issue  in  this  nilemaldng.  However,  Ike 
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Council  does  not  agree  with  the 
Association's  claim  regarding 
constitutional  obstacles  to  model 
standards  implementation.  First,  nothing 
in  the  Council's  plan  requires  the 
adoption  of  a  particular  building  code. 
The  model  standard  simply  requires  a 
certain  level  of  energy  e^iciency,  and 
states,  localities  and  local  governments 
are  free  to  meet  the  standard  by 
implementing  either  the  Council's 
suggested  building  code  or  another 
conservation  program  of  their  choosing 
achieving  comparable  savings.  Second, 
neither  the  Usery  case  nor  the  cases 
following  it  block  implementation  of  the 
standards.  Usery  concerned  Department 
of  Labor  minimum  wage  and  maximum 
hour  provisions  for  state  and  local 
government  employees.  (Although  the 
Usery  principle  was  recently  reargued 
before  the  Court  in  the  context  of  work 
rules  in  Garcia  and  Donovan  v.  San 
Antonio  Metropolitan  Transit  Authority, 
Nos.  82-1913  and  82-1951.  the  Council 
has  been  informed  that  the  reargimient 
did  not  touch  on  the  concerns  raised 
here  by  Idaho  Cooperative  Utilities 
Association.)  In  later  cases  the  Supreme 
Court  has  refused  to  extend  Usery 's 
holding  to  energy-conservation 
legislation  similar  to  the  Northwest 
Power  Act.  For  example,  in  1982  the 
Court  upheld  the  Public  Utility 
Regulatory  Policies  Act's  (PURPA) 
requirements  that  states  enforce 
conservation-related  rate  design 
standards  and  consider  other  such 
standards.  FERC  v.  Mississippi,  456  U.S. 
742  (1982).  The  Court  noted  that,  in  the 
case  of  PURPA,  "Congress  naturally 
concluded  that  the  energy  problem  was 
nationwide  in  scope,  and  that  these 
developments  demonstrated  the  need  to 
establish  federal  standards  regarding 
retail  sales  of  electricity,  as  well  as 
federal  attempts  to  encourage 
conservation  and  more  efficient  use  of 
scarce  energy  resources."  Id.,  at  757.  See 
also.  Model  v.  Virginia  Surface  Mining 
and  Reclamation  Association,  452  U.S. 
284  (1981)  (provisions  of  federal  surface 
mining  law  prescribing  performance 
standards  for  mining  on  steep  slopes  did 
not  violate  Tenth  Amendment  limitation 
on  congressional  exercise  of  commerce 
power  as  interfering  with  state's 
traditional  governmental  function  of 
•regulating  land  use).  The  Council  is 
confident  that  its  model  standards,  and 
the  potental  imposition  of  surcharges  by 
Bonneville,  do  not  run  afoul  of  the 
Constitution. 

24.  Surcharge  During  Surplus 

Some  commenters  doubted  the  need 
for  surcharges  when  the  region  is 
experiencing  a  power  surplus. 


Response:  One  purpose  of  the 
surcharge  is  to  serve  as  an  incentive  to 
ensure  that  new  homes  in  the  region  are 
built  to  be  energy-efficient.  The  Council 
has  determined  that  obtaining  energy 
savings  through  the  model  standards  is 
much  less  expensive  than,  for  example, 
building  new  power  plants.  Even  during 
the  temporary  surplus,  it  is  important 
that  the  region  promote  energy-efficient 
new  housing  so  that  this  least-expensive 
energy  resource  is  not  ignored.  The 
current  surplus  provides  the  region  with 
an  opportunity  to  prepare  for  later, 
inevitable  power  demands. 

25.  Refunds 

SMB  stated  that  it  would  "be  unfsrir  to 
levy  a  surcharge  based  upon  the 
Council's  projection  of  lost  energy 
savings  unless  there  were  a  provision 
for  refunds.  .  .  ."  The  Council  should 
therefore  provide  for  a  refund  to  those 
jurisdictions  which  add  retrofitting  at  a 
later  date,  and  recover  at  least  some  of 
the  "lost"  savings. 

Response:  The  SMB's  "refund" 
suggestion,  as  included  in  its  comment, 
was  not  described  clearly  enough  to 
allow  the  Council  to  adequately 
understand  it.  Any  such  "refund" 
mechanism  would  have  to  be 
implemented  by  Bonneville,  the  entity 
authorized  by  the  Northwest  Power  Act 
to  impose  the  surcharge  and  allocate 
revenues  from  the  surcharge.  In  fact,  the 
Act's  direction  to  Bonneville  to  "allocate 
any  revenues  from  such  charges  in  such 
manner  as  the  Administator  determines 
will  help  achieve  the  purposes  of  [the 
surcharge  provision)"  (16  U.S.C.  839e(h)) 
arguably  could  cover  such  a  "refund." 

26.  "Cost  of  Non-Compliance  Over 
Time" 

SMB  urged  the  Council  to  change  the 
method  from  a  one  time  surcharge  to  a 
method  which  accounts  annually  for  the 
"cost  of  non-compliance  over  time." 
SPUD  raised  a  similar  concern. 

Response:  As  indicated  in  the 
Council's  issue  paper  preceding  the 
proposed  amendment, 

The  existing  methodology  in  Appendix  D 
considers  cost  imposed  on  the  system  on  an 
annual  basis  by  those  buildings  not 
constructed  to  the  Model  Standards.  This 
aspect  of  the  existing  method  poses  two 
problems.  The  first  problem  is  that  it  would 
require  Bonneville  to  carry  each  building  on 
its  accounts  throughout  its  lifetime  and 
account  for  it  each  year  when  it  calculated 
the  annual  surcharge.  Secondly,  if  the 
surcharge  methodology  only  includes  annual 
costs  while  not  recognizing  the  costs 
associated  with  non-compliance  over  time, 
there  would  be  no  surcharge  for  failure  to 
adopt  during  times  of  surplus  even  though 
future  costs  would  be  imposed  on  the  system. 
And,  in  future  years  it  would  be  very  difncult 


to  determine  the  costs  incurred  as  a  result  of 
historical  non-conformance  with  the 
standards.  The  surcharge  methodology  would 
be  much  simpler  if  a  building  were  included 
in  the  surcharge  calculation  only  once  and 
then  removed  from  the  accounts.  Also,  the 
surcharge  would  end  once  standards  were 
adopted.  This  would  heighten  the  sence  of  a 
surcharge  as  an  incentive  to  adopt  standards 
and  a  way  to  recover  costs  imposed  on  the 
system,  and  not  as  a  penalty  to  be  meted  out 
for  failure  to  adopt.  The  surcharge  amount 
would  be  equal  to  the  present  value  of  the 
alternative  resource  that  could  supply  an 
equivalent  amount  of  energy. 

In  developing  its  amendment  to  use  a 
simple  10  percent  surcharge,  the  Council 
determined  that  the  10  percent  rate  was 
the  most  reasonable  alternative.  The 
SMB's  suggestion  would  potentially 
result  in  surcharging  a  utility  for  50 
years  or  more  for  failure  to  adopt  the 
standards  in  any  one  year.  The  Council 
does  not  view  this  as  a  desirable 
outcome.  The  amendment  is  designed  to 
capture  the  total  impact  on  the  system 
through  the  structure's  life.  Once  the 
jurisdiction  adopts  the  standards,  the 
imposition  of  the  surcharges  ends. 

The  effect  of  the  proposed  amendment 
will  be  to  improve  the  method  of 
surcharging  in  the  following  ways: 

•  State  and  local  jurisdictions  and 
Bonneville  customers  will  be  able  to  see 
clearly  how  the  surcharge  might  effect 
them; 

•  Bonneville's  administrative  duties 
will  be  lessened  as  it  will  not  have  to 
maintain  voluminous  records  on 
consumers  in  its  customers'  service 
territories; 

•  The  surcharge  will  be  imposed  only 
during  the  period  that  standards  are  not 
adopted  or  equivalent  energy  savings 
realized;  and 

•  Potentially  time  consuming  and 
data  intensive  calculations  will  be 
eliminated. 

The  Council  also  directed  its  staff  to 
work  with  Bonneville  and  regional 
utilities  to  develop  alternative 
conservation  measures  achieving  energy 
savings  comparable  to  those  achieved 
by  the  model  conservation  standards  set 
forth  in  the  Council's  Power  Plan. 
Edward  Sheeto, 
Executive  Director. 
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Demand  Forecasting  Advisory 
Committee;  Regular  Meeting 

agency:  Demand  Forecasting  Advisory 
Committee  of  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council  (Northwest  Power 
Planning  Council). 
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action:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix  1. 1- 
4.  Activities  will  include: 

•  Presentation  of  Power  Planning  Division 
Workplan. 

•  Summary  of  Economic  Forecast 
— DSI's 

— Fuel  Prices 

•  Discussion  of  Evaluation  of  BPA 
Residential  Demand  Model  (RRHED). 

•  Discussion  of  j]A  report  on  components 
of  BPA  Commercial  Demand  Model  suitable 
for  use  by  the  Ck)uncil  forecasting  system. 

•  Discussion  of  inputs  for  Residential 
Forecasting  Model. 

•  Presentation  of  Decision  Analysis  Model. 
Status:  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Demand 
Forecasting  Advisory  Committee. 
DATE:  Monday.  December  3, 1984,  9:00 
a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Council's  Central  Office.  850  S.W. 
Broadway;  Suite  1100,  Portland,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Morlan,  (503)  222-5161. 
Edward  Sheets, 

Executive  Director 

[FR  Doc  S4-31113  Filed  11-27-84:  ft45  ud| 
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POSTAL  SERVICE 

Privacy  Act  of  1974;  Systems  of 
Records 

AQENCV:  Postal  Service. 

action:  Notice  of  Computer  Matching 

Programs:  U.S.  Postal  Service  and  City 

of  Philadelphia,  and  Philadelphia  School 

District,  and  advance  notice  of 

modification  to  an  existing  system  of 

records. 

summary:  The  purpose  of  this  document 
is  to  provide  information  for  public 
comment  concerning  the  Postal  Service's 
proposal  to  conduct  a  computer 
matching  program,  and  to  propose  the 
addition  of  a  new  temporary  routine  use 
to  system  USPS  050.020.  Finance 
Records — ^Payroll  System. 
DATE:  Any  interested  party  may  submit 
written  comments  regarding  the 
matching  program  and  the  proposed 
new  routine  use.  Comments  on  this 
notice  must  be  received  on  or  before 
December  26, 1964. 

ADDRESS:  Comments  may  be  mailed  to 
Records  Officer.  U.S.  Postal  Service,  475 
I.'Enfant  Plaza  West,  SW.,  Washington. 
DC.  20280-50ia  or  delivered  to  Room 
R121  at  the  above  address  between  6:15 
a.m.  and  4:45  p.m.  Comments  received 


may  also  be  inspected  in  Room  8121 

between  6:15  a.m.  and  4:45  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Martha  ).  Smith.  Records  Office.  (202) 

245-5568. 

SUPPLEMENTARY  INFORMATION:  The 

Postal  Service  is  proposing  a  new 
temporary  routine  use  for  system  USPS 
050.020,  Finance  Records— Payroll 
System,  in  connection  with  its  plans  to 
begin  identifying  postal  employees  who 
are  also  on  the  employment  rolls  of  the 
(1)  City  of  Philadelphia,  and  (2) 
Philadelphia,  Pennsylvania  School 
District.  The  routine  use,  if  adopted,  will 
be  in  effect  for  a  period  of  one  year  from 
its  effective  date.  The  purpose  of  this 
proposed  action  is  to  determine  whether 
suspected  violations  of  federal  or  state 
laws  or  Postal  Service  regtilations  have 
occurred  in  connection  with  the 
improper  receipt  of  dual  benefits  by 
these  employees.  Of  particular  concern 
is  the  possible  misuse  of  sick  leave  of 
the  improper  receipt  of  continuation  of 
pay  under  the  workers'  compensation 
program. 

Set  forth  below  in  the  information 
required  by  the  Revised  Supplemental 
Guidance  for  Conducting  Computerized 
Matching  Program  issued  by  the  Office 
of  Management  and  Budget  (47  PR 
21656;  May  19, 1982). 

Report  of  Computer  Matching  Program 

In  accordance  with  39  U.S.C.  404,  the 
Postal  Service  proposes  to  perform  a 
match  by  computer  of  employees  on  the 
payroll  of  the  Philadelphia  Post  OfHce, 
and  Bulk  Mail  Center  (BMC),  and  the 
Management  Sectional  Center  (MSC) 
Southeastern  at  Devon.  Pennsylvania, 
and  the  MSC  South  fersey  at  Ballmawr. 
New  jersey,  against  the  City  of 
Philadelphia's  listing  of  its  employees.  In 
addition,  the  Postal  Service  proposes  to 
perform  a  match  by  computer  of 
employees  on  the  payroll  of  the  above* 
mentioned  BMC  and  MSCs  agaiiut  the 
Philadelphia  School  District's  listing  of 
its  employees.  The  City  of  Philadelphia 
(CP)  and  the  Philadelphia  School 
District  (PSC)  will  each  provide  a 
computer  tape  listing  of  their  employees 
by  name  and  social  security  number 
which  the  Postal  Service  will  separately 
match  against  its  Payroll  System  files 
for  the  purpose  of  identifying  Postal 
Service  employees  common  to  both  lists- 
i.e..  "hits."  Postal  Service  Payroll  System 
files  contain  general  payroll  information 
including  name,  social  security  number, 
salary,  family  compensations,  benefit 
deductions,  accounts  receivable,  leave 
data,  addresses,  records  of  attendance 
and  other  relevant  payroll  information. 

Upon  completion  of  the  match,  and 
after  the  lists  are  compiled,  the  Postal 


Service  will  return  to  the  CP'  and  to  the 
PSD  their  computer  tapes  and  will 
disclose  to  CP  and  PSD  only  relevant 
details  for  the  "hits"  but  not  other 
information  or  names  in  its  payroll 
system.  All  information  obtained  or 
utilized  will  remain  under  the  control  of 
the  Postal  Inspection  Service  and/or  the 
investigative  service  for  the  CP  and  PSD 
Internal  Controller's  Office.  Except  for 
any  individual  investigative  case  file 
that  may  be  established  within  the 
parameters  of  system  USPS  060.010. 
Inspection  Requirements  Investigative 
File  System  (last  published  in  48  FR 
10975  of  March  15. 1983).  all  other 
information  complied  as  a  result  of  this 
matching  effort  will  be  destroyed  as 
soon  as  the  determination  is  made  that 
it  relates  to  a  legitimate,  non-fraud 
situation. 

Propoaad  System  ModiElcatioB  To  Add 
New  Routine  Use 

On  a  one-time  basis,  the  Postal 
Service  proposes  to  disclose  a  limted 
amount  of  information  from  the  pajrroD 
records  of  certain  postal  employees  to 
the  Internal  Controller's  Office  of  the 
Philadelphia.  Pennsylvania  School 
District  (PSD)  and  the  City  of 
Philadelphia  (CP).  This  information  will 
be  used  to  identify  postal  employees 
who  have  fraudulently  received 
compensation  benefits  from  either  the 
Postal  Service,  the  PSD,  or  the  CP.  The 
Postal  Service  believes  that  an  integral 
part  of  the  reason  that  employee  payroll 
records  are  maintained  is  to  protect  the 
legitimate  interests  of  the  Govenmient 
and  therefore,  such  a  routine  use  is 
compatible  with  the  purpose  of 
maintaining  these  records.  System 
050.020  last  appeared  in  49  FIR  37489 
dated  September  24. 1964.  As  provided 
in  5  U.S.C.  552a(e)(ll)  for  new  routine 
uses,  interested  persons  are  invited  to 
submit  written  views  or  arguments  on 
the  routine  use  proposed.  After  any 
comments  submitted  have  been 
considered,  final  notice  of  the  routine 
use  will  be  published.  Accordingly,  it  is 
proposed  to  modify  system  USPS 
050.020,  Finance  Records — I>ayroll 
System,  to  add  a  new  temporary  routine 
use  to  allow  this  disclosure  as  follows: 

USPS  OSiiae,  Finance  Reconb— Payroll 
System 

"34.  (Temp.)  Disclosure  of  information 
about  postal  employees  on  the 
employment  rolls  of  the  Philadelphia, 
Pennsylvania  School  District  (PSD)  and 
on  the  employment  rolls  of  the  City  of 
Philadelphia  (CP)  may  be  made  to  the 
PSD  and  CP  for  a  one-time  comparison 
with  the  PSD's  and  CP's  time/ 
attendance/payment  files. 


46846 


Federal  Register  /  Vol.  49.  No.  230  /  Wednesday.  November  28,  1984  /  Notices 


Note. — This  routine  use  will  be  in  effect  for 

a  period  of  one  year  ending ." 

W.  Allen  Sandon, 

Associate  General  Counsel,  Office  of  General 

Law  and  Administration. 

|FK  Doc  S4-3114a  Filed  n-Z7-M:  g;4S  iml 
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Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Postal  Service. 

ACTION:  Final  notice  of  routine  uses  for 

existing  system  of  records. 


f.  The  purpose  of  this  document 
is  to  publish  Hnal  notice  of  the  Postal 
Service's  addition  of  two  routine  uses  to 
system  USPS  050.020,  Finance  Records- 
Payroll  System. 

EFFECTIVE  DATE:  November  28, 1984. 
FOU  FURTHER  INFORMATKHI  CONTACT 

Martha  J.  Smith.  Records  Office,  (202) 
245-5568. 

SUPPLEMENTARY  INFORMATION:  The 
Postal  Service  plans  to  assist  the 
Department  of  Defense  (DOD)  in  its 
two-part  effort,  as  follows: 

Part  1 — In  support  of  the 
Government's  initiative  under  the  Debt 
Collection  Act  of  1982.  the  Postal 
Service  will  assist  the  DOD  in  its  efforts 
to  identify  current  postal  employees 
who  have  separated  from  military 
service  and  are  indebted  to  the  DOD 
and,  if  necessary,  assist  DOD  in 
collecting  the  over-due  debts  from  those 
employees.  Upon  request,  on  a 
semiannual  basis,  the  Postal  Service  will 
provide  to  die  DOD  a  computer  tape  of 
its  employees  with  name  and  social 
security  account  number.  The  DOD  will 
match  this  tape  against  its  debtor  files  in 
the  Defense  Manpower  Data  Center 
Data  Base  for  die  purpose  of  identifying 
those  persons  who  have  separated  from 
military  service  while  indebted  to  DOD 
for  reenlistment  bonus,  travel/ 
transportation  advances,  etc.  The  DOD 
will  return  the  uncopied  computer  tape 
to  the  Postal  Service  immediately  after 
the  match  has  been  nm.  The  DOD  will 
provide  to  the  Postal  Service  a  tape  of 
the  matched  employees  and  the  Postal 
Service  will  then  provide  the  home 
addresses  of  those  employees. 
Disclosures  made  under  this  part  are  for 
the  limited  purpose  of  enabling  DOD  to 
identify  indebted  postal  employees;  to 
notify  them  of  their  indebtedness  to  the 
United  States;  and  to  take  subsequent 
action  to  collect  the  debts. 

Part  2— The  Postal  Service  will  assist 
DOD  in  its  efforts  to  meet  its 
Congressional  reporting  requirements 
under  its  Federal  Sector  Reserve 
Screening  Program.  This  will  involve 
screening  current  Postal  Service 


employees  for  military  reserve  status 
and  identifying  those  employees  in 
positions  critical  to  Postal  Service 
operations  who  may  not  be  subject  to 
reserve  callup  as  a  result.  For  this 
purpose,  upon  request,  on  an  annual 
basis,  the  Postal  Service  will  provide  to 
DOD  a  computer  tape  of  its  current 
employees  by  name,  social  security 
account  number  and  salary  for 
comparison  with  DOD's  Ready 
Reservists  file.  Upon  completion  of  the 
comparison  process,  DOD  will  return 
the  uncopied  computer  tape  to  the  Postal 
Service  and,  in  addition,  will  provide  to 
the  Postal  Service  a  tape  of  Postal 
Service  employees  with  a  military 
mobilization  obligation. 

Advance  notice  of  the  proposed 
adoption  of  the  routine  uses  was 
published  on  August  23, 1984  at  49  FR 
33515.  No  comments  were  received  in 
response  to  the  advance  notice.  System 
USPS  050.020  last  appeared  in  49  FR 
37489  dated  September  24, 1984. 
Publication  of  this  notice  is  in 
accordance  with  the  Privacy  Act 
Implementation  guidelines  issued  by  the 
Office  of  Management  and  Budget  (47 
FR  28966). 

Accordingly,  the  Postal  Service  is 
adding  two  new  routine  uses  to  system 
USPS  050.020.  Finance  Records— Payroll 
System,  as  follows: 

USPA  050.020 

SYSTEM  NAME- 

Finance  Records— Payroll  System,  050.020 
•         •         *         •         * 

ROUTINE  USES  OF  RECORDS 
MAINTAINED  IN  THE  SYSTEM. 
INCLUDING  CA  TEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 
»         •         •         •         • 

32.  To  provide  to  the  Department  of 
Defense  (DOD),  upon  request,  on  a 
seminannual  basis,  the  names,  social  security 
account  numbers  and  home  addresses  of 
current  postal  employees  for  the  purpose  of 
identifying  those  employees  who  are 
indebted  to  the  United  States  under  programs 
administered  by  the  Secretary.  DOD.  and  for 
taking  subsequent  actions  to  collect  those 
debts. 

33.  To  provide  to  the  Department  of 
Defense  (DOD),  upon  request,  on  an  annual 
basis,  the  names,  social  security  account 
numbers,  and  salaries  of  current  postal 
employees  for  the  purpose  of  updating  DOD's 
listings  of  Ready  Reservists  and  reporting 
reserve  status  information  to  the  Postal 
Service  and  the  Congress. 


A  complete  statement  of  system  USPS 
050.020,  as  modified  by  this  notice, 
appears  below. 
W.  Allen  Sanders, 

Associate  General  Counsel.  Office  of  General 
Law  and  Administration. 

USPS  050.020 

SVTEM  NAMC: 

Finance  Records — Payroll  System. 

SYTEM  location: 

Payroll  system  records  are  located 
and  maintained  in  all  Departments, 
facilities  and  certain  contractor  sites  of 
the  Postal  Service.  However,  Postal  data 
centers  are  the  main  locations  for 
payroll  information.  Also,  certain 
information  from  these  records  may  be 
stored  at  emergency  records  centers. 

CATEQORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  USPS  employees 
and  postmaster  relief/replacement 
employees. 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  general  payroll 
information  including  retirement 
deduction,  family  compensations, 
benefit  deductions,  accounts  receivable, 
union  dues,  leave  data,  tax  withholding, 
allowances,  FICA  taxes,  salary,  name, 
social  security  number,  payments  to 
financial  organizations,  dates  of 
appointment  or  status  changes, 
designation  codes,  position  titles, 
occupation  codes,  position  titles, 
occupation  code,  addresses  records  of 
attendance,  and  other  relevant  payroll 
information.  Also  includes  automated 
Form  50  records. 

authormr  for  maintenance  of  the 
system: 

39  U.S.C.  401,  1003.5  U.S.C.  8339. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUOINQ  CATEQORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Purpose — 

1.  Information  within  the  system  is  for 
handing  all  necessary  payroll  functions 
and  for  use  by  employee  supervisors  for 
the  performance  of  their  managerial 
duties. 

2.  To  provide  information  to  USPS 
Management  and  executive  personnel 
for  use  in  section  decisions  and 
evaluation  of  training  effectiveness. 
These  records  are  examined  by  the 
Selection  committee  and  Regional 
Postmasters  General. 

3.  To  compile  various  lists  and  mailing 
list,  i.e..  Postal  Leader,  Women's  lists, 
i.e..  Postal  Leader,  Women's  Programs. 
Newsletter,  etc. 
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4.  To  support  USPS  Personnel 

Programs  such  as  Executive  Leadership, 
Non-Bargaining  Positions  Evaluations  of 
ProbaUonary  Employees.  Merit 
Evaluation.  Membership  and 
Identification  Listings,  Emergency 
Locator  Listings,  Mailing  Lists,  Women's 
Programs,  and  to  generate  retirement 
eligibility  information  and  analysis  of 
employees  in  various  salary  ranges. 
Use— 

1.  Retirement  Deduction — To  transmit 
to  the  Office  of  Personnel  Management 
a  roster  of  all  USPS  employees  under 
Tide  5  U.S.C.  8334.  along  with  a  check. 

2.  Tax  Information — ^To  disclose  to 
Federal,  State  and  local  government 
agencies  having  taxing  authority, 
pertinent  records,  relating  to  individual 
employees,  including  name,  home 
address,  social  security  number,  wages 
and  taxes  withheld  for  other 
jurisdiction. 

3.  Unemployment  Compensation 
Data — To  reply  to  State  Unemployment 
Offices  at  the  request  of  separated  USPS 
employees. 

4.  Employee  Address  File — For  W-2 
tax  mailings  and  Postal  maihng  such  as 
Postal  Life,  Postal  Leader8,etc. 

5.  Salary  payments  and  allotments  to 
financial  organizations — To  provide 
pertinent  information  to  organizations 
receiving  salary  payments  or  allotments 
as  elected  by  the  employee. 

6.  FI  (SS  Tax)  Deduction— To  SS 
Administration  as  record  of  earnings 
under  the  SS  act  for  all  casual 
employees  not  under  retirement. 

7.  Determine  eligibility  for  coverage 
and  payments  of  benefits  under  the  Civil 
Service  Retirement  System,  the  Federal 
Employees  Group  Life  Insurance 
Program  and  the  Federal  Employees 
Health  Benefits  Program  and  transfer 
related  records  as  appropriate. 

8.  Determine  the  amount  of  benefit 
due  under  the  Civil  Service  Retirement 
System,  the  Federal  Employees,  Group 
Life  Insurance  Program  and  the  Federal 
Employees  Health  Benefits  program  and 
authorizing  payment  of  that  amount  and 
transfer  related  records  as  appropriate. 

9.  Transfer  to  Office  of  Workers 
Compensation  Program.  Veterans 
Administration  Pension  Benefits 
Program.  Social  Security  Old  Ages, 
Survivor  and  Disability  Insurance  and 
Medicare  Programs,  military  retired  pay 
programs,  and  Federal  Civilian 
employee  retirement  systems  other  than 
the  Civil  Service  Retirement  System, 
when  requested  by  that  program  or 
system  or  by  the  individual  covered  by 
this  system  or  by  the  individual  covered 
by  this  system  of  records,  for  us  in 
determining  an  individual's  claim  for 
benefits  under  such  system. 


10.  Transfer  earnings  information 
under  the  Civil  Service  Retirement 
Systen  to  the  Internal  Revenue  Service 
as  requested  by  the  Internal  Revenue 
Code  of  1954,  as  amended. 

11.  Transfer  information  necessary  to 
support  a  claim  for  life  insurance 
benefits  under  the  Federal  Employees' 
Group  Life  Insurance.  4  East  24th  Street, 
New  York.  NY  10010. 

12.  Transfer  information  necessary  to 
support  a  claim  for  health  insurance 
benefits  under  the  Federal  Employees' 
Health  benefits  Program  to  a  health 
insurance  carrier  or  plan  participating  in 
the  program.  j 

13.  To  refer,  where  there  is  an  c' 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature  to  the 
appropriate  agency  whether  Federal, 
State,  or  local  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

14.  To  request  or  provide  information 
from  or  to  a  Federal,  state,  or  local 
agency  maintaining  civil,  criminal,  or 
other  relevant  enforcement  or  other        •! 
pertinent  information,  such  as  licenses, 

if  necessary  to  obtain  information 
relevant  to  an  agency  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract  or  the 
issuance  of  a  license,  grant,  or  other 
benefits. 

15.  As  a  data  source  for  management 
information  of  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies;  may  also  be  utilized  to  respond 
to  general  requests  for  statistical 
information  (without  personal 
identification  of  Individuals]  under  the 
Freedom  of  Information  Act  or  to  locate 
specific  individual  for  personnel 
research  or  other  personnel 
management  functions. 

16.  May  be  disclosed  to  the  Office  of 
Management  and  Budget  in  connection 
with  the  review  of  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19  at  any  stage  of  the  legislative 
coordination  and  clearance  process  as 
set  forih  in  that  Circular. 

17.  Certain  information  pertaining  to 
Postal  Supervisors  may  be  transferred  to 
the  National  Association  of  Postal 
Supervisors. 

18.  Disclosure  may  be  made  to  a 
congressional  office  &om  the  record  of 
an  individual  in  response  to  an  inquiry 


from  the  congressional  office  made  at 
the  request  of  that  individual. 

19.  Disclosure  may  be  made  from  the 
record  of  an  individual,  where  pertinent, 
in  any  legal  proceeding  to  which  the 
Postal  Service  is  a  party  before  a  court 
or  administrative  body. 

20.  Pursuant  to  the  National  Labor 
Relations  Act  records  from  this  system 
may  be  furnished  to  a  labor  organization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  bargaining  unit. 

21.  Inactive  records  may  be 
transferred  to  a  GSA  Federal  Records 
Center  prior  to  destruction. 

22.  To  provide  to  the  Office  of 
Personnel  Management  (OPM) 
approximately  19  data  elements 
(including  SSAN,  DOB,  service 
competition  date,  retirement  system, 
and  FEGLI  status)  for  use  by  OPM's 
Compensation  Group  collected  are  not 
for  the  purpose  of  making 
determinations  about  specific 
individuals  but  are  used  only  as  a 
means  of  ensuring  the  integrity  of  the 
active  employee/annuitant  data  systems 
and  for  analyzing  and  statistically 
projecting  Federal  retirement  and 
insurance  system  costs.  The  same  data 
submission  will  be  used  to  produce 
summary  statistics  for  reports  of  Federal 
employment. 

23.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
an  authorized  investigator  appointed  by 
the  Equal  Employment  Opportunity 
Commission,  upon  his  request,  when 
that  investigation  of  a  formal  complaint 
of  discrimination  filed  against  the  U.S. 
Postal  Service  under  29  CFR  Part  1613. 
and  the  contents  of  the  requested  record 
are  needed  by  the  investigator  in  the 
performance  of  his  duty  to  investigate  a 
discrimination  issue  involved  in  the 
complaint. 

24.  Records  in  this  system  are  subject 
to  review  by  an  independent  certified 
public  accountant  during  an  official 
audit  of  Postal  Service  finances. 

25.  May  be  disclosed  to  a  Federal  or 
State  agency  providing  parent  locator 
services  or  to  other  authorized  persons 
as  defined  by  Pub.  L  9»-647. 

28.  Di8closiu«  of  information  about 
particular  postal  employees  may  be 
made  to  requesting  states  in  cormection 
with  approved  computer  matching 
programs,  limited  to  only  those  data 
elements  considered  relevant  to  making 
a  determination  of  eligibility  under 
unemployment  insurance  programs 
administered  by  the  states  (and  by  those 
states  to  local  governments);  to  improve 
program  integrity;  and  to  collect  debts 
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and  overpayments  owed  to  those 
govemmenta  and  their  components. 

27.  To  union-sponsored  insurance 
carriers  for  the  purposes  of  determining 
eligibility  for  coverage  and  payments  of 
benefits  under  union-sponsored,  non- 
Federal  insurance  plans  and  transferring 
related  records  as  appropriate. 

28.  (Temp.)  To  provide  the 
Department  of  Education  home  address 
information  on  former  postal  employees 
for  the  purposes  of  notifying  those 
individuals  of  their  indebtedness  to  the 
United  States  under  programs 
administered  by  the  Secretary  of 
Education  and  for  taking  subsequent 
actions  to  collect  those  debts. 

Note. — This  routine  use  will  be  in  effect  for 
a  period  of  one  year  ending  Fettniary  3. 1985. 

29.  (Temp.)  Disclosure  of  information 
about  particular  postal  employees  on 
the  employment  rolls  of  the  City  of  New 
Orleans,  Louisiana,  may  be  made  to  the 
New  Orleans'  Department  of  City  Civil 
Service  (NOCCS)  for  comparison  with 
the  NOCCS  time/attendance/payment 
nies. 

Note. — This  routine  use  will  be  in  effect  for 
a  period  of  one  year  ending  )une  15. 1985. 

30.  (Temp.)  Disclosure  of  information 
about  particular  postal  employees  who 
work  in  the  District  of  Columbia  and  in 
the  States  of  Maryland  and  Virginia  may 
be  made  to  the  Government  of  the 
District  of  Columbia.  Department  of 
Human  Service  fDC-DHS)  for 
comparison  with  the  DC-DHS  welfare 
program  RIet. 

Note. — This  routine  use  will  be  in  effect  for 
a  period  of  one  year  ending  September  24. 
1985. 

31.  (Temp.)  To  provide  the 
Department  of  Housing  and  Urban 
Development  the  names,  social  security 
account  numbers  and  home  addresses  of 
postal  employees  for  the  purpose  of 
notifying  those  individuals  of  their 
indebtedness  to  the  United  States  under 
programs  administered  by  the  Secretary 
of  Housing  and  Urban  Development  and 
for  taking  subsequent  actions  to  collect 
those  debts. 

Note- — ^This  routine  us*  will  be  in  effect  for 
a  period  of  Ave  years  ending  September  Z4, 
1969. 

32.  To  provide  to  the  Department  of 
Defense  (DOD).  upon  request,  on  a 
semiannual  basis,  the  names,  social 
security  account  numbers  and  home 
addresses  of  current  postal  employees 
for  the  purposes  of  identifying  those 
employees  who  are  indebted  to  the 
United  States  under  programs 
administered  by  the  Secretary,  DOD, 
and  for  taking  subsequent  actions  to 
collect  those  debts. 


33.  To  provide  to  the  Department  of 
Defense  (DOD),  upon  request,  on  an 
annual  basis,  the  names,  social  security 
account  numbers,  and  salaries  of  current 
postal  employees  for  the  purposes  of 
updating  DOD's  listings  of  Ready 
Reservists  and  reporting  reserve  status 
information  to  the  Postal  Service  and 
the  Congress. 

POUCICS  AND  PMACnCES  FOM  STOmNO, 
RCrmCVHIO,  ACCCSSIftO,  RETAtNINO.  ANO 
OISPOSINO  OF  RECOItOS  IN  TMC  SYSTEMS: 

STomkOc: 

Preprinted  forms,  magnetic  tape, 
microforms,  punched  cards,  computer 
reports  and  card  forms. 

HcmKVAanjTY: 

These  records  are  organized  by 
location,  name  and  social  security 
number. 

SAFEGUAROS: 

Records  are  contained  in  locked  fihng 
cabinets;  are  also  projected  by  computer 
passwords  and  tape  library  physical 
security. 

RETOmON  AMD  OISM>SAt: 

Records  are  retained  and  updated 
throughout  employment  with  the  Postal 
Service.  Upon  separation  records 
become  historical  data,  this  data  is 
retained  at  the  local  site  for  two  years 
then  forwarded  to  the  Federal  Records 
Center  nearest  the  pay  location 

SVSTBi  HANAOn<S)  AMD  AOOWESS: 

APMG,  Finance  Department  and 
AI^G,  Employee  Relations  Department 
at  Headquarters. 

NOTmCATIOM  MOCCOUNC: 

Request  for  information  on  this 
system  of  records  should  be  made  to  the 
head  of  the  facility  where  employed, 
giving  full  name  and  social  security 
number.  Headquarters  employees 
should  submit  requests  to  the  System 
Manager. 

RECORD  ACCESS  mOCEDURES: 

See  Notification  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  furnished  by 
employees,  supervisors  and  the  Postal 
Source  Data  System. 

(FK  Doc  M-31148  Filed  11-27-M:  8:46  •■) 
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RAILROAD  RETIREMENT  BOARD 

Proclamation  Regarding  Railroad 
Unemployment  Insurance  Account 

Pursuant  to  section  8(a)  of  the 
Railroad  Unemployment  Insurance  Act. 


the  Railroad  Retirement  Board  has 
determined,  and  hereby  proclaims,  that 
the  balance  to  the  credit  of  the  railroad 
unemployment  insurance  account  as  of 
the  close  of  business  September  30, 
1984,  was  a  deficit  of  S647.496.459.53. 
Based  on  this  balance  and  pursuant  to 
the  table  in  section  8(a)  of  the  Railroad 
Unemployment  Insurance  Act,  the 
contribution  rate  to  finance  the  railroad 
unemployment  insurance  program  for 
calendar  year  1985  shall  be  8.0  percent. 

In  witness  whereof  the  members  of 
the  Railroad  Retirement  Board  have 
hereunto  set  their  hands  and  caused  its 
seal  to  be  affixed. 

Done  at  Chicago,  Illinois,  this  19th  day  of 
November  1984. 

R.  A.  Gittlow, 

Chairman. 

Earl  Oliver, 

Member. 

C.  (.  Chamberlain. 

Member 

By  the  Railroad  Retirement  Board. 
OonaM ).  Parker. 
AcUng  Executive  Director. 

|FR  Doc  84-31106  Piled  11-27-M:  1:45  anil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Releas*  Na  23493;  70-5943] 

American  Electric  Power  Company, 
Inc.;  Proposed  Issuance  and  Sale  of 
Common  Stock  Pursuant  to  Dividend 
Reinvestment  and  Stock  Purcttase 
Plan 

November  21. 1984. 

American  Electric  Power  Company, 
Inc.  ("AEP"),  1  Riverside  Plaza, . 
Columbus,  Ohio,  43215,  a  registered 
holding  company,  has  filed  with  this 
Commission  a  post-effective  amendment 
to  its  proposal  in  this  proceeding 
pursuant  to  Sections  6(a)  and  7  of  the 
Public  Utility  Holding  Company  of  1935 
("Act")  and  Rule  50(a)(5)  promulgated 
thereunder. 

By  orders  in  this  proceeding  dated 
February  8. 1977,  April  19, 1978,  March 
29, 1979,  August  8, 1979.  May  1, 1980, 
June  30, 1981,  June  15, 1982,  June  29, 
1983,  and  June  29, 1984  (HCAR  Nos. 
19879,  20506,  20979,  21180,  21544.  22113, 
22539,  22989,  and  22353),  AEP  was 
authorized  to  issue  and  sell,  from  time  to 
time  through  June  30, 1985,  up  to 
44,000,000  shares  of  its  authorized  but 
unissued  common  stock.  $6.50  par  value, 
pursuant  to  its  Dividend  Reinvestment 
and  Stock  Purchase  Plan  ("Plan"). 
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AEP  now  proposes  to  amend  the  Plan 
to  provide,  effective  January  1, 1985.  (i) 
that  the  price  of  shares  of  the  company's 
common  stock  purchased  with 
reinvested  dividends  will  be  100%  of  the 
average  of  the  daily  high  and  low  sales 
prices  of  the  common  stock,  as 
published  in  the  Wall  Street  Journal 
report  of  New  York  Stock  Exchange — 
Composite  Transactions,  for  the  period 
of  five  trading  days  ending  on  the  day  of 
purchase,  rather  than  95%  of  such 
average,  and  (ii)  that  participants,  other 
than  eligible  employees,  may  no  longer 
invest  by  making  optional  cash 
payments  pursuant  to  the  Plan,  and  that 
eligible  employees  may  continue  to 
make  such  optional  payments  only  by 
means  of  payroll  deductions,  subject  to 
a  minimimi  monthly  limit  of  $5  and  a 
maximum  monthly  limit  of  (A)  10%  of 
regular  salary  or  wages  or  (B)  $1,000. 
whichever  is  less. 

The  amended  proposal  and  further 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  %vriting  by 
December  18. 1984,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  and  serve  a 
copy  on  the  declarant  at  the  address 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  proposal,  as 
now  amended  or  as  it  may  be  further 
amended,  may  be  authorized. 

For  the  Commission,  by  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shiriey  E.  HoUis, 

Acting  Secretary. 

(Fit  Doc  M-3113S  PIM  ll-Z7-«t:  S:4S  am) 
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[RetoSM  No.  2348«;  70-7050] 

Eastern  Edison  Co^*  et  ai.;  Proposed 
lssuai>ce  and  Sale  of  Short-Tenn 
Notes  to  Banks 

In  the  matter  of  Eastern  Edison  Company, 
110  Mulberry  Street,  Brockton.  Massachusetts 
02403:  Blackstone  Valley  Electric  Company, 
Washington  Highway,  P.O.  Box  1111.  Lincoln. 


Rhode  Uland.02865;  Montaup  Electric 
Company,  P.O.  Box  2333.  Boston. 
Massachusetts  02107. 

November  20 1984. 

Eastern  Edison  Company  ("Eastern 
Edison"),  Montaup  Electric  Company 
("Montaup").  and  Blackstone  Valley 
Electric  Cismpany  ("Blackstone") 
(collectively,  the  "Companies"),  electric 
utility  subsidiaries  of  EJastem  Utilities 
Associates,  a  registered  holding 
company,  have  filed  a  proposal  with  this 
Commission  pursuant  to  Siections  6  and 
7  of  the  Public  UtiUty  Holding  Company 
Act  of  1935  ("Act"). 

The  Companies  propose  to  issue  and 
sell  short-term  notes  to  banks,  from  time 
to  time  during  the  period  from  December 
28, 1984,  to  December  27, 1985,  in 
aggregate  amounts  outstanding  at  any 
one  time  not  to  exceed  $10  million  for 
Eastern  Edison,  $30  million  for  Montaup, 
and  $5  million  for  Blackstone. 

Each  note  will  be  dated  the  date  of 
issuance  and  will  mature  no  later  than 
September  30, 1988.  Some  notes  will 
bear  interest  at  a  floating  prime  rate, 
have  maximum  maturities  of  nine 
months,  and  be  prepayable  at  any  time 
without  premium.  Other  notes  will  bear 
interest  at  available  money  market 
rates,  in  all  cases  less  than  the  prime 
rate  at  the  time  of  issuance,  will  have 
maximum  maturities  of  nine  months, 
and  will  not  be  prepayable.  Credit  lines 
with  banks  are  subject  in  some  cases  to 
commitment  fees  (%%  on  the  line  of 
credit)  and/or  compensating  balance 
requirements  (no  greater  than  10%  of  the 
line  of  credit).  With  such  fees  and/or 
balances,  no  line  of  credit  would  result 
in  an  effective  cost  of  borrowing  greater 
than  12.41%  based  on  a  prime  rate  of 
11.75%. 

The  Companies  will  use  the  proceeds 
of  the  proposed  notes,  together  with 
other  funds  available,  to:  (1)  Renew 
outstanding  notes  payable  to  banks  as 
they  become  due  and  (2)  finance  their 
respective  1985  cash  construction 
expenditures  which  are  currently 
estimated  to  be  approximately 
$11,345,000  in  the  case  of  Eastern, 
$41,940,000  in  the  case  of  Montaup,  and 
$3,023,000  in  the  case  of  Blackstone. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
vmting  by  December  17, 1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549, 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 


filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shiriey  E  HoIUs, 
Acting  Secretary. 

[FK  Doc.  M-31134  Film!  n-27-tt:  B:4S  am) 
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[RelMS*  Na  23491;  70-7044] 

System  Fuels,  inc.  et  aL;  Proposal  To 
Enter  into  Revolving  Credit  Agreement 

In  the  matter  of  System  Fuels.  Inc.,  One 
Poydras  Plaza.  New  Orleans,  Louisiana 
70113;  Arkansas  Power  &  Light  Company. 
First  Commercial  Building,  Little  Rock, 
Arkansas  72201:  Louisiana  Power  &  Light 
Company,  142  Delaronde  Street,  New 
Orleans,  Louisiana  70174;  Mississippi  Power 
A  Light  Company,  Electric  Building,  Jackson. 
Mississippi  39201;  New  Orleans  Public 
Service  Inc..  317  Baronne  Street.  New 
Orleans,  Louisiana  70112. 
November  21, 1984. 

System  Fuels,  Inc.  ("SFI").  a  fuel 
supply  procurement  subsidiary  of 
Arkansas  Power  &  Light  Company 
("AP&L")  Louisiana  Power  &  Light 
Company  ("LP&L").  Mississippi  Power  & 
Light  Company  ("MP&L").  and  New 
Orleans  Public  Service  Inc.  ("NOPSI") 
which  are,  in  turn,  public  utility 
subsidiaries  of  Middle  South  Utilities. 
Inc.  ("MSU"),  a  registered  holding 
company,  has  Bled  a  proposal  pursuant 
to  Sections  e(a).  7.  and  12(b)  and  Rules 
45  and  50(a)(2)  thereunder. 

SFI  proposes  to  borrow  and  reborrow 
through  December  31. 1987.  pursuant  to 
a  Revolving  Credit  Agreement  ("Credit 
Agreement")  with  Comerica  Bank- 
Detroit  ("Bank"),  up  to  an  aggregate 
principal  amount  at  any  one  time 
outstanding  not  to  exceed  $15,000,000. 
All  borrowings  under  the  Credit 
Agreement  will  mature  on  December  31. 
1987.  The  borrowings  will  be  evidenced 
by  a  single  master  note  of  SFI, 
representing  the  obligation  of  SFI  to  pay 
the  amount  of  the  commitment 
($15,000.00)  or.  if  less,  the  aggregate 
unpaid  principal  amount  of  all  loans 
made  by  the  Bank  thereunder,  plus 
accrued  interest.  The  proposed 
borrowings  will  be  in  addition  to  other 
borrowing  arrangements  currently 
maintained  by  SFI  for  the  purpose  of 
securing  fimds  from  external  sources  to 
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ffaiance  its  fuel  supply  business  and 
which  have  previously  been  authorized 
by  this  Commission  (HCAR  No8>  22228, 
22828,  and  22659). 

Loans  under  the  Credit  Agreement 
will  bear  interest  on  the  unpaid 
principal  amount  thereof  at  (i)  a  floating 
rate  per  annum  equal  to  the  sum  of:  (1) 
%  of  1%  and  (2)  the  daily  Federal  Funds 
rate.  deHned  as  the  opening  interest  rate 
per  aiutum  bid  each  banking  day  by  the 
Bank  for  overnight  deposits  of  federal 
funds  from  member  banks  of  the  Federal 
Reserve  System  ("Standards  Floating 
Rate"),  (ii)  a  floating  rate  per  annum 
equal  to  the  rate  of  interest  announced 
periodically  by  the  Bank  as  it  prime  rate 
("Alternate  Floating  Rate")  of  (iii)  a 
fixed  rate  per  annum  equal  to  a  rate  of 
interest  for  a  designated  period  of  time 
agreeable  to  SFI  aod  the  Bank  at  the 
time  of  such  loan  ("Fixed  Rate"), 
provided  that  the  Fixed  Rate  shall  in  no 
event  exceed  the  Bank's  prime  rate  on 
the  date  the  Fixed  Rate  is  set  plus  1  Vt%. 
Assuming  a  prime  rate  of  liy4%  and.  as 
expected,  full  utilization  of  the 
Commitment  by  SFI.  the  maximum 
effective  cost  of  money  for  any  such 
loan  at  a  Fixed  Rate  would  be  13y«%.  At 
the  expiration  of  any  Fixed  Rate  period, 
such  Fixed  Rate  loan  will  convert  to  the 
Standard  Floating  Rate. 

Unless  SFI  shall  have  otherwise 
notified  the  Bank,  loans  will  bear 
interest  at  the  Standard  Floating  Rate. 
Subject  to  the  terms  of  the  Credit 
Agreement  SFI  will  be  permitted  at  any 
time  to  elect  to  have  loans  bear  interest 
at  the  Alternate  Floating  Rate  by  giving 
notice  to  the  Bank  specifying  the 
principal  amount  to  be  subject  to  such 
rate  at  least  two  business  days  in 
advance.  Loans  may  bear  interest  at  a 
Fixed  Rate  at  any  time  that  the  Bank 
and  SFI  may  agree  on  a  rate  for  a 
designated  period  of  time. 

The  Credit  Agreement  will  provide 
that  SFL  may,  at  it  option,  but  subject  to 
certain  concUtions  specified  therein, 
terminate  eariy  or  reduce,  from  time  to 
time,  the  Commitment.  Further,  SFI  will 
be  permitted  at  any  time,  without 
premium  or  penalty,  to  prepay,  in  whole 
or  in  part  the  unpaid  principal  amount 
of  the  Note;  provided,  however,  that 
without  the  consent  of  the  Bank,  SFI 
may  not  prepay  any  loan  to  which  a 
Fixed  Rate  applies  except  upon  the  last 
day  of  the  Fixed  Rate  period 

Pursuant  to  the  terms  of  the  Credit 
Agreement  SFI  will  convenant  and 
agree  to  keep  certain  of  its  assets 
specified  therein  ("Collateral")  free  and 
dear  of  all  hens  and  encumbrances. 
except  certain  permitted  encumbrances. 
and  will  further  covenant  and  agree,  but 
only  upon  receipt  of  60  days'  prior 
written  notice  from  the  Bank,  to  grant  to 


the  Bank,  to  the  extent  permitted  by 
applicable  laws,  a  first  priority, 
perfected  security  interest  (or  other 
analogous  security  device)  in  the 
Collateral,  subject  to  prior  permitted 
encumbrances,  to  secure  the 
performance  by  SFI  of  its  obligations  to 
the  Bank  under  the  Credit  Agreement 
and  the  Note. 

In  addition,  and  as  an  inducement  to 
the  Bank  to  enter  into  these  financing 
arrangements  with  SFL  the  Operating 
Companies  propose  to  join  with  SFI  as 
parties  to  the  Credit  Agreement  and  to 
convenant  and  agree  with  the  Bank,  that 
they  will  take  any  and  all  action  as  may 
be  necessary  to  keep  SFI  in  a  sound 
financial  condition  and  to  place  SFI  in  a 
position  to  discharge,  and  to  cause  SFI 
to  discharge,  its  obligations  to  the  Bank 
pursuant  to  the  Credit  Agreement  and 
the  Note.  Under  the  Credit  Agreement 
SFI  will  pay  to  the  Bank  a  commitment 
fee  computed  at  the  rate  of  %  of  1%  per 
annum  on  the  average  daily  unused 
portion  of  the  Commitment. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  17, 1984.  to  the 
Secretary.  Securities  and  Exchange 
Commission.  Washington.  D.C  20549, 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulatioa  pursuant  to  delegated 
authority. 
Shirley  E.  HoUi*. 

Acting  Secretary. 

(FR  Doc  m-ntir  Nwl  11-27-M:  B:4S  ami 


IReiMM  No.  1424S;  812-6817] 

Toronto-Dominion  Holdings  (U.SJL), 
Inc.;  Application  for  Order  Exempting 
Applicant 

November  21, 1964. 

Notice  is  hereby  given  that  Toronto- 
Dominion  Holdings  (U.S,A.).  Inc. 
( "Applicant"),  c/o  )oseph  S.  Stout.  Jr.. 
Exquire,  Winthrop,  Stimson.  Putnam  & 
Roberts.  40  Wall  Street  New  York,  New 


York  10005,  a  wholly-^wned  subsidiary 
of  The  Toronto-Dominion  Bank  (the 
"Bank")  filed  an  application  on  April  9, 
1984,  and  an  amendment  thereto  on 
October  30, 1984,  for  a  Commission 
order,  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act"),  conditionally  exempting 
Applicant  from  all  provisions  of  the  Act. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  states  that  its  only 
outstanding  securities  are  common 
shares  owned  by  the  Bank.  Applicant 
states  that,  subsequent  to  April  30, 1982, 
the  Bank  transferred  to  Applicant  its 
interest  in  certain  of  its  United  States 
subsidiaries,  a  minority  interest  in  a 
small  business  investment  company  and 
certain  real  estate.  Applicant  states 
further  that  the  small  business 
investment  company  has  been 
liquidated  and  Applicant  has  received 
liquidating  distributions  consisting  of 
cash  and  securities  of  four  companies 
which  Applicant  has  disposed  of  for 
cash. 

Applicant  has  five  subsidiaries 
previously  owned  by  the  Bank,  all  of 
which  are  engaged  in  activities 
permitted  by  the  Bank  Holding 
Company  Act  of  1956  (the  "Bank 
Holding  Company  Act")  to  which  the 
Bank  is  subject  The  five  subsidiaries 
are:  (1)  Toronto  Dominion  Investments, 
Inc.  ("Investments"),  engaged  in 
investing  in  securities,  which  securities 
do  not  include  more  than  5  percent  of 
the  outstanding  voting  shares  of  any 
company:  (2)  The  Toronto-Dominion 
Bank  Trust  Company  (the  'Trust 
Company"),  engaged  in  trust  company 
activities  of  a  fiduciary,  agency  or 
custodian  nature,  excluding  the  making 
of  loans  and  investments  and  the 
acceptance  of  deposits  except  as 
permitted  under  the  Bank  Holding 
Company  Act;  (3)  Toronto-Dominion 
(Colorado).  Inc.  ("Colorado"),  engaged 
in  making  or  acquiring  loans  and  other 
extensions  of  credit  (4)  Toronto- 
Dominion  (Illinois)  Inc.  ("Illinois"), 
engaged  in  making  or  acquiring  loans 
and  other  extensions  of  credit;  and  (5) 
Toronto  Dominion  (New  England),  Inc. 
("New  England"),  engaged  in  soliciting 
and  other  servicing  activities  for  the 
Bank  and  its  affiliates. 

Applicant  states  that  the  Trust 
Company  is  a  "bank"  as  defined  in  the 
Act  and  that  New  England  neither  holds 
nor  invests,  nor  proposes  to  hold  or 
invest  in  securities.  Applicant  states 
further  that  Investments  and  Colorado 
are  not  "investment  companies"  by 
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virtue  of  Section  3(c)(1)  of  the  Act. 
Applicant  states  that  it  may  form 
additional  subsidiaries  which  will  be 
banking  subsidiaries.  Applicant 
represents  that  its  subsidiaries  and  itself 
will  not  constitute  more  than  10%  of  the 
Bank's  assets. 

Applicant  wishes  to  provide  funds 
received  from  the  issuance  and  sale  of 
commercial  paper  and  other  debt 
securities  to  the  Bank  and  its  affiliates, 
including  subsidiaries  of  Applicant  but 
excluding  Investments,  and  any  small 
business  investment  company  (as 
defined  in  Section  662  of  the  Small 
Business  Investment  Act  of  1958)  (an 
"SBIC")  in  which  the  Bank  has  an  equity 
interest,  and  any  other  affiliate  of  the 
Bank  which  is  not  a  banking  subsidiary 
and  which  is  engaged  primarily  in 
investing  in  securities  other  than 
securities  received  in  commercial 
lending  transactions,  trust  company 
activities  and  other  activities  closely 
related  to  banking.  Accordingly, 
substantially  all  of  Applicant's  assets 
will  consist  of  the  capital  stock  of,  and 
amounts  lent  to  or  deposited  with,  the 
Bank  and  certain  of  its  affiliates. 

Applicant  states  that  it  is  subject  to 
substantial  supervision  and  may  only 
engage  in  servicing  and  other  bank 
related  activities  expressly  permitted  to 
subsidiaries  of  bank  holding  companies 
under  the  Bank  Holding  Company  Act 
Applicant  presently  engages  in  servicing 
activities  for  the  Bank  and  its  affiliates. 
Applicant's  activities  are  also 
circumscribed  because  of  its 
relationship  to  the  Bank  which  itself  is 
subject  to  extensive  regulation. 

According  to  the  application,  on 
March  31, 1981,  the  Commission  issued 
an  order  (Investment  Company  Act 
Release  No.  11711),  pursuant  to  Section 
6(c)  of  the  Act,  exempting  the  Bank  from 
all  provisions  of  the  Act  to  permit  the 
Bank's  issuance  and  sale  of  its 
commercial  paper  and  other  debt 
securities  in  the  United  States.  On 
March  19, 1962,  the  Commission  issued 
an  order  (Investment  Company  Act 
Release  No.  12329),  pursuant  to  Section 
6(c)  of  the  Act  exempting  a  domestic 
finance  subsidiary  of  the  Bank  (the 
"Finance  Subsidiary")  from  all 
provisions  of  the  Act  to  permit  issuance 
and  sale  of  its  commercial  paper  and 
other  debt  securities  in  the  United 
States.  Applicant  states  that  the  Finance 
Subsidiary  has  not  issued,  and  so  long 
as  certain  tax  legislation  continues  in 
effect,  it  is  not  expected  that  the  Finance 
Subsidiary  will  issue  any  securities 
other  than  those  held  by  its  parent 

Applicant  proposes  to  issue  and  sell 
in  the  United  States  unsecured 
commercial  paper  promissory  notes  (the 
"Notes")  in  bearer  form  and 


denominated  in  United  States  dollars, 
which  Notes  will  be  unconditionally 
guaranteed  as  to  principal,  interest  and 
premium,  if  any,  by  the  Bank.  Applicant 
does  not  expect  that  in  the  first  year  it 
would  sell  Notes  in  the  United  States 
which,  together  with  comparable  notes 
sold  by  the  Bank  and  the  Finance 
Subsidiary,  would  exceed  an  aggregate 
of  $750,000,000  at  any  time  outstanding, 
although  this  amount  may  be  exceeded 
in  future  years. 

Applicant  contemplates  that  it  will 
offer  and  sell  the  Notes  with  such  terms 
and  in  such  manner  as  to  qualify  the 
Notes  for  an  exemption  from 
registration,  pursuant  to  Section  3(a)(3) 
of  the  Securities  Act  of  1933  (the  "1933 
Act").  Applicant  proposes  to  issue  Notes 
of  prime  quality,  eligible  for  discounting 
by  Federal  Reserve  Banks,  in  minimum 
denominations  of  $100,000  and  with  a 
maturity  of  270  days  or  less,  exclusive  of 
days  of  grace,  and  without  provision  for 
extension,  renewal  or  automatic 
"rollover". 

Applicant  represents  that  prior  to 
issuance  of  the  Notes  or  other  debt 
securities  (collectively.  "Debt 
Securities")  in  the  United  States,  such 
Debt  Securities  shall  have  received  one 
of  the  three  highest  investment  grade 
ratings  from  at  least  one  nationally 
recognized  statistical  rating  organization 
and  United  States  counsel  shall  have 
certified,  prior  to  such  issuance,  that  the 
rating  has  been  received  respecting  the 
securities  then  to  be  issued;  provided, 
however,  that  no  rating  need  be 
obtained  respecting  any  issue,  if,  in  the 
opinion  of  Applicant's  counsel  (counsel 
having  taken  into  account  for  the 
purposes  thereof  the  doctrine  of 
"integration"  referred  to  in  Rule  502 
under  the  1933  Act  and  relevant  "no- 
action"  letters  made  public  by  the 
Commission),  an  exemption  from 
regisfration  is  available  under  the  1933 
Act  whether  under  Section  4(2)  of  the 
1933  Act  or  Regulation  D  thereunder  or 
otherwise. 

Applicant  represents  that  the  notes 
will  not  be  advertised  or  otherwise 
offered  for  sale  to  the  general  public 
other  than  an  announcement  of  the 
establishment  of  the  commercial  paper 
facility  as  a  matter  of  record,  but  instead 
will  be  offered  and  sold  to  institutional 
and  other  sophisticated  investors, 
including  individuals  who  normally 
purchase  commercial  paper  notes  of  this 
type.  The  Notes  will  generally  be  sold 
through  major  United  States  commercial 
paper  dealers,  although  Applicant  may 
also  directly  sell  the  Notes. 

Applicant  further  represents  that  it 
may  offer  and  sell,  from  time  to  time, 
Debt  Securities  other  than  the  Notes, 
which  will  be  unconditionally 


guaranteed  as  to  principal,  interest  and 
premium,  if  any,  by  the  Bank.  Such 
securities  will  be  offered  and  sold  to     j 
qualified  investors  in:  (1)  Private  1 

placements  under  an  exemption  from 
registration  under  the  1933  Act.  based 
on  the  availability  of  such  exemption  in 
the  opinion  of  United  States  counsel;  (2) 
offerings  in  connection  with  which 
Applicant  has  received  a  letter  from  the 
Commission's  staff  stating  that  it  would 
not  recommend  enforcement  action  to 
the  Commission  under  the  specified 
circumstances;  or  (3)  registered  public 
offerings. 

Applicant  represents  that  all  Debt 
Securities  will  be  direct  liabilities  of 
Applicant  and  will  rank  pari  passu 
among  themselves  and  equally  with  all 
other  unsecured,  unsubordinated 
indebtedness  of  Applicant.  Applicant 
represents  further  that  the  Bank's 
guarantees  of  the  Notes  and  other  Debt 
Securities  will  be  the  Bank's  direct 
liabilities  and  will  under  Canadian  law 
Tank  pari  passu  among  themselves  and 
equally  with  all  deposit  liabilities  of  the 
Bank  and  with  all  other  unsecured, 
unsubordinated  indebtedness  of  the 
Bank  with  the  exception  of  any  amounts 
(other  than  indebtedness  evidenced  by 
the  Bank's  debentures  which  will  be 
subordinate  to  the  guarantees)  due  to 
the  Government  of  Canada  or  any 
province  thereof,  in  trust  or  otherwise, 
which  amounts  in  the  case  of  an 
insolvency  of  the  Bank  shall  be  a  first 
and  second  charge,  respectively,  on  the 
Bank's  assets.  In  addition,  the  Bank's 
guarantees  will  rank  prior  to  any  of  its 
subordinated  indebtedness,  including  all 
issues  of  debentures,  and  to  claims  of 
holders  of  the  Bank's  equity  securities. 

Applicant  imdertakes  to  ensure  that 
the  commercial  paper  dealers  in  the 
United  States  through  which  it  sells  the 
Debt  Securities  will,  and  if  Applicant  or 
any  affiliates  directly  offer  such 
securities  for  sale,  it  or  such  affiliate 
will,  provide  to  each  offeree,  prior  to 
sale,  a  memorandum  which  describes 
the  Bank's  and  Applicant's  business  and 
contains  their  most  recently  published 
audited  fiscal  year-end  balance  sheets 
and  income  statements,  together  with 
such  financial  information  as  is  publicly 
available  for  any  interim  period.  The 
memorandum  will:  (1)  Describe  any 
material  differences  between  the 
relevant  Canadian  accounting  principles 
and  generally  accepted  accounting 
principles  applicable  to  United  States 
banks,  (2)  be  at  least  as  comprehensive 
as  those  customarily  used  in  similar 
offerings  of  debt  securities  in  the  United 
States,  and  (3)  be  updated  periodically 
to  reflect  material  changes  in 
Apphcant's  or  the  Bank's  financial 
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status.  Applicant  consents  to  having  any 
order  granting  the  relief  requested  under 
Section  6(c)  of  the  Act  expressly 
conditioned  upon  its  compliance  with 
the  foregoing  undertakings  regarding 
disclosiu^  documents. 

Applicant  represents  that  it  will  not 
issue  or  sell  Debt  Securities  (other  than 
short-term  paper)  until  it  has  received 
(1)  an  opinion  of  its  United  States 
counsel  to  the  effect  that,  under  the 
circumstances  of  the  proposed  o^ering. 
Investments.  Colorado.  Illinois  and  any 
other  comparable  subsidiary  would 
continue  to  be  exempt  from  registration 
under  the  Act.  or  (2)  a  Commission 
order,  pursuant  to  Section  6(c]  of  the 
Act.  to  the  effect  that  none  of  such 
subsidiaries  is  an  "investment 
company"  as  defined  in  the  Act. 
Applicant  is  not  requesting  that  the 
Commission  review  or  approve  the 
opinion  of  counsel  regarding  the 
availability  of  any  such  exemption. 

As  a  condition  to  the  requested  order 
Applicant  will  not  issue  any  equity 
securities  to  any  person  other  than  the 
Bank  and  its  wholly-owned  subsidiaries; 
and  no  proceeds  of  the  sale  of  any  Debt 
Securities  will  be  lent  to  or  deposited 
with  Investments,  any  SBIC  in  which  the 
Bank  has  an  equity  interest,  or  any  other 
afTiliate  of  the  Bank  which  is  not  a 
banking  subsidiary  and  which  is 
engaged  primarily  in  investing  in 
securities  other  than  seciuities  received 
in  commercial  lending  transactions,  trust 
company  activities  and  other  activities 
closely  related  to  banking. 

Applicant  represents  that  it  will 
engage,  either  directly  or  indirectly,  only 
in  such  activities  as  permitted  from  time 
to  time  by  the  Bank  Holding  Company 
Act  Applicant  will  not  form  additional 
subsidiaries  imless  they  engage  in 
activities  permitted  by  the  Bank  Holding 
Company  Act  and  unless  they  either  (a) 
are  not  investment  companies  as 
defined  in  the  Act,  without  giving  effect 
to  Section  3(c)(1)  thereof,  or  (b)  engage 
in  extending  credit. 

Applicant  will  appoint  a  bank,  trust 
company  or  a  corporation  providing 
corporate  services  for  lawyers  in  the 
United  States  as  its  authorized  issuing 
and  paying  agent  with  respect  to  the 
Debt  Securities.  Applicant  will  appoint 
such  company  or  its  United  States 
counsel  as  its  agent  to  accept  service  of 
process  in  any  action  based  on  the  Debt 
Securities  and  instituted  in  any  State  or 
Federal  court  by  the  holder  of  any  of  the 
Debt  Securities.  Applicant  will 
expressly  submit  to  the  jurisdiction  of 
any  State  or  Federal  court  in  the  City 
and  State  of  New  Yoric  in  respect  of  any 
such  action,  except  to  the  extent  that  it 


contests  the  manner  of  service  on  its 
agent.  Such  appointment  of  an 
authorized  agent  to  accept  service  of 
process  and  such  consent  to  jurisdiction 
will  be  irrevocable  until  all  amounts  due 
and  to  become  due  in  respect  of  the 
Debt  Securities  have  been  paid. 
Applicant  will  also  be  subject  to  suit  in 
connection  with  the  Debt  Securities  in 
any  court  in  the  United  States  which 
would  have  jurisdiction  because  of  the 
manner  of  the  offering  of  the  Debt 
Securities  or  otherwise.  Neither  the 
issuing  or  paying  agent,  nor  the  agent  for 
service  of  process,  will  be  a  trustee  for 
the  holders  of  Debt  Securities  or  have 
any  responsibilities  or  duties  to  act  for 
such  holders  as  would  a  trustee. 
Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  17, 1984,  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest,  the  reasons  for  the  request,  and 
the  specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  Rled  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
mofion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriey  E.  HoUU, 

Acting  Secretary. 

(FK  Doc.  M-3112B  Filed  11-27-M;  8:45  mm\ 
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(ReteSM  No.  23492;  70-7010] 

Transok,  Inc.;  Proposal  To  Establish  a 
Sut>8kllary  Gathering  Company 

November  21, 1984. 

Transok,  Inc.  ('Transok"),  P.O.  Box 
3008.  Tulsa,  Oklahoma,  74101,  a  natural 
gas  transmission  subsidiary  of  Central 
and  South  West  Corporation  ("CSW").  a 
registered  holding  company,  has 
proposed  a  transaction  subject  to 
Sections  6,  7,  9, 10,  and  12  of  the  Public 
Utility  Holding  Company  Act  of  1935 
and  Rule  45  thereunder. 

Transok  proposes  to  form  a  wholly 
owned  subsidiary  corporation,  Transok 
Gathering  Company  ("Gathering")  to 
construct  and  operate  natural  gas 


gathering  and  compressor  systems.  The 
purpose  of  establishing  this  subsidiary  is 
to  ensure  that  Transok's  status  as  an 
intrastate  transporter  of  natural  gas  will 
not  be  jeopardized  by  the  activities  of 
Gathering. 

Gathering  will  provide  various  natural 
gas  gathering  and  compressor  services 
to  producers,  transporters  and  certain 
end  users  of  natural  gas.  Performance  of 
such  services  will  require  Gathering  to 
design,  construct,  operate  and  maintain 
natural  gas  gathering  and  compressor 
facilities.  Transok  expects  that 
Gathering  will  own  such  facilities, 
which  will  be  used  in  providing  the 
services  offered  by  Gathering.  However, 
in  some  cases.  Gathering  may  provide 
various  services  using  facilities  of 
others.  Gathering  may  tap  its  pipeline 
into  various  intra-  and  inter-state 
pipelines. 

Transok  proposes  to  incorporate 
Gathering  under  the  laws  of  the  State  of 
Oklahoma  with  an  authorized  capital  of 
1000  shares  of  common  stock  without 
par  value.  Transok  will  subscribe  to  all 
of  Gathering's  common  stock  at  a 
subscription  price  of  $1.00  per  share. 
Transok  estimates  that  Gathering  will 
expend  $17  million  through  198d. 
Transok  therefore  requests  authority  to 
contribute  up  to  $17  million  when 
needed  no  later  than  1988  in  either 
equity  or  debt  to  Gathering  to  support  its 
activities.  Transok  proposes  to  provide 
such  contribution  out  of  its  operating 
revenues  or  borrowings  from  the  CSW 
money  pool. 

Transok  estimates  that  the  fees  to  be 
paid  or  incurred  by  it  in  connection  with 
this  transaction  are  $5,000. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  17, 1984,  to  the 
Secretary,  Seciuities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 
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For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shiriey  E.  HoUis, 

Acting  Secretary. 

PPR  Doc  M-niSe  PIM 11-2T-M;  »M  *m\ 
StLUNQ  COM  MIC-OI-M 


(R*le«M  No.  23469;  70-7053] 

UNITIL  Corp.;  Proposed  Acquisition  of 
Electrfc  Utflfty  Securities 

November  20, 1964. 

UNITIL  Corporation  ("UNITIL").  436 
South  River  Road,  R.F.D.  5,  Bedford. 
New  Hampshire.  03102,  a  New 
Hampshire  Corporation,  has  proposed  to 
this  Commission,  a  transaction  subject 
to  Sections  9(a)(2)  and  10  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act"). 

UNITIL  is  a  newly-organized 
corporation  formed  for  the  purpose  of 
becoming  a  holding  company  and 
acquiring  the  common  stock  of  Concord 
Electric  Company  ("Concord")  and 
Exeter  &  Hampton  Electric  Company 
("Exeter"),  both  of  which  are  New 
Hampshire  corporations  and  electric 
utility  companies  as  defined  in  Section 
2(a)(3)  of  the  Act.  UNITIL,  Concord  and 
Exeter  have  entered  into  an  Agreement 
and  Plan  of  Exchange  ("Plan")  which 
provides  for  the  restructuring  of 
Concord  and  Exeter  through  two 
simultaneous  statutory  share  exchanges. 
Under  the  Plan,  on  the  effective  date  of 
the  exchanges;  (a)  Each  issued  and 
outstanding  share  of  Concord  common 
stock,  no  par  value,  the  holder  of  which 
does  not  perfect  dissenters'  rights  in 
accordance  with  state  law,  will  be 
exchanged,  without  any  action  on  the 
part  of  the  holder  thereof,  for  2  shares  of 
UNITIL's  common  stock,  now  par  value; 
and  (b)  each  issued  and  outstanding 
share  of  Exeter  common  stock,  the 
holder  of  which  does  not  perfect 
dissenters'  rights  in  accordance  with 
state  law,  will  be  exchanged,  without 
any  action  on  the  part  of  the  holder 
thereof,  for  2.15  shares  of  UNITIL 
common  stock.  As  a  result  UNITIL  will 
become  the  sole  common  shareholder  of 
Concord  and  Exeter.  The  rights  of 
holders  of  Concord  and  Exeter  preferred 
stock  will  be  unaffected  by  the 
exchanges.  Both  Concord's  voting 
shareholders  and  Exeter's  common 
shareholders  have  approved  the  Plan. 

Concord  is  an  electric  utility  company 
engaged  in  the  purchase,  transmission, 
distribution,  and  sale  of  electricity  at 
retail  in  a  service  area  of  approximately 
240  square  miles  and  to  approximately 
20,300  customers  in  Concord  and  twelve 


surrounding  towns,  all  in  New 
Hampshire.  At  June  30, 1984,  Concord 
reported  total  assets  of  $18,631,650,  net 
utility  plant  of  $15,217,015  and  total 
common  stock  equity  of  $5,727,558.  For 
the  twelve  months  ended  )ime  30, 1984, 
Concord  reported  operating  revenues  of 
$26,330,150  and  net  income  applicable  to 
common  stock  of  $894,316. 

Exeter  is  an  electric  utility  engaged  in 
the  purchase,  transmission,  distribution 
and  sale  of  electricity  at  retail  in  a 
service  area  of  approximately  167 
square  miles  and  to  approximately 
28,000  customers  in  Exeter  and  in  all  or 
part  of  fifteen  surrounding  towns,  all  in 
New  Hampshire.  At  June  30. 1984, 
Concord  reported  total  assets  of 
$18,442,379,  net  utility  plant  of 
$15,676,144  and  total  common  stock 
equity  of  $6,581,822.  For  the  twelve 
months  ended  June  30, 1984,  Exeter 
reported  operating  revenues  of 
$2)3,332,227  and  net  income  applicable  to 
common  stock  of  $1,076,113. 

UNITIL  has  organized  two 
subsidiaries.  UNITIL  Service  Corp. 
("UNITIL  Service"),  a  New  Hampshire 
Corporation,  was  formed  to  supply  a 
variety  of  administrative  and 
management  services  to  Concord  and 
Exeter,  including  financial  management 
ratemaking,  auditing,  employee  benefit 
planning,  insurance  procurement  and 
purchasing  services.  Because  Concord 
and  Exeter  currently  share  the  cost  of 
certain  professional  services  with 
Filchburg  Gas  and  Electric  Company 
("Fitchburg"),  a  Massachusetts  utility, 
UNITIL  anticipates  that  UNITIL  Service 
will  also  supply  similar  services  under 
contract  to  Fitchburg.  The  second 
subsidiary  organized,  UNITIL  Power 
Corp.  ("UNrriL  Power"),  a  New 
Hampshire  Corporation,  is  to  act  as  a 
wholesale  supplier  of  electricity  to 
Concord  and  Exeter. 

It  is  stated  that  Concord  and  Exeter 
are  each  relatively  small  but  are  similar 
in  numbers  of  customers  and  in  electric 
load,  and  require  similar  management 
direction.  Currently  they  share  some 
management  and  professional 
employees  and  the  proposed  transaction 
is  intended  to  formalize  this 
relationship,  insuring  that  the  benefits  of 
shared  management  and  professional 
employees  are  continued  and  to  promote 
managerial  and  operating  efficiency 
through  greater  management  ; 

specialization  and  consolidation  of         ' 
operating  functions.  It  is  also  believed 
that  the  holding  company  structure  will 
enable  the  companies  to  obtain 
econonical  and  reliable  power  supply 
because  rather  than  purchasing  their 
entire  energy  requirements  from  a  single 
supplier,  as  is  currently  the  case,  their 


combined  load  requirements  should 
permit  the  negotiations  of  supply 
contracts  with  several  suppliers,  thus 
reducing  the  adverse  cost  and  supply 
risks  inherent  in  depending  upon  one 
supplier.  In  addition,  the  creation  of  a 
new  enterprise  twice  the  size  of  each  of 
the  companies  individually,  with 
corresponding  larger  revenues,  net 
income,  cash  flow,  capitalization,  and 
equity,  should  result  in  greater  financial 
strength  which  should  improve  the 
companies'  ability  to  market  securities 
upon  favorable  terms.  Finally,  the 
UNITIL  system,  it  is  stated,  will  provide 
Concord  and  Exeter  with  a  corporate 
structure  that  promotes  economies  of 
scale  and  consolidation  without 
changing  the  character  of  the  individual 
companies. 

UNITIL  is  not  now  a  registered 
holding  company,  and  does  not  intend  to 
register  as  such  if  the  acquistion  is 
approved  and  the  Plan  consummated. 
UNITIL  believes  that  it  will  be  entitled 
to  an  exemption  under  Section  3(a)(1)  of 
the  Act  because  it  and  its  public  utility 
subsidiaries  will  be  "predominantly 
intrastate  in  character  and  carry  on  their 
business  substantially  in  a  single  state 
in  which  such  holding  company  and 
every  such  subsidiary  company  thereof 
are  organized."  UNITIL  intends  to  claim 
such  exemption  by  appropriate  filing 
pursuant  to  Rule  2. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  14. 1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  afHdavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Commission,  by  the  OHice  of  Public 
Utility  Regulation,  pursuant  lo  delegated 
authority. 
Shiriey  E.  HoUis. 
Acting  Secretary. 

(FV  Doc  M-31133  FUml  11-0-44:  MS  an) 
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Yankee  Atomic  Electric  Co.;  Proposed 
Issuance  and  Sale  of  Short-Term 
Notes  to  Banks  and/ or  Commercial 
Paper  to  Dealers;  Exception  From 
Competitive  Bidding 

November  21, 1984. 

Yankee  Atomic  Electric  Company 
("Yankee  Atomic").  1671  Worcester 
Road.  Framingham,  Massachusetts, 
01701,  an  electric  utility  subsidiary  of 
New  England  electric  System  and 
Northeast  Utilities,  registered  holding 
compemies.  has  filed  a  proposal  with 
this  Commission  pursuant  to  Sections  6. 
7,  9  and  10  of  the  Public  Utility  Holding 
Company  Act  of  1935  and  Rules  42(b)(2). 
50(a)(2),  and  50(a)(5)  promulgated 
thereunder. 

Yankee  Atomic  proposes  to  issue  and 
sell  up  to  a  maximum  aggregate 
outstanding  principal  amount  of  $15 
million  of  short-term  notes  to  banks 
and/or  commercial  paper  to  dealers 
through  December  31, 1986.  The  bank 
notes  are  expected  to  be  sold  to  the 
Bank  of  Nova  Scotia  ("Nova  Scotia") 
and/or  the  Bank  of  Nova  Scotia 
International  (United  Kingdom),  Ltd. 
("International").  The  commercial  paper 
will  be  sold  to  Merrill  Lynch  Money 
Market  Incorporated  ("Merrill"),  and/or 
Lehman  Commercial  Paper  Incorporated 
("Lehman")  and/or  First  Boston 
Corporation  ("Boston").  The  proceeds 
will  be  used  for  Yankee  Atomic's  1985- 
1986  expenditures  including 
approximately  $27,000,000  for  nuclear 
fuel  and  $11,300,000  for  plant 
improvements  and  to  repay  note 
indebtedness. 

Voluntary  prepayment  of  bank 
borrowings,  in  whole  or  in  part,  is  not 
subject  to  premium  or  penalty.  However, 
if  Yankee  Atomic  makes  voluntary 
prepayment  on  advances  by 
International  on  other  than  a  LIBO  Rate 
rollover  date,  Yankee  Atomic  is  required 
to  compensate  this  bank  for  any  loss  or 
expense.  Advances  made  by  Nova 
Scotia  shall  bear  interest  at  V4  of  1% 
above  its  base  rate  per  annum. 
Borrowings  from  International  shall  bear 
interest  %  of  1%  above  its  1.  2,  3,  6.  or  9- 
month  LIBO  Rate  as  selected  from  time 
to  time  by  Yankee  Atomic.  Yankee 
Atomic  is  to  pay  a  monthly  standy  fee  of 
%  of  1%  per  annum  on  the  average  daily 
unborrowed  portion  of  the  line  of  credit. 
Assuming  borrowings  at  the  maximum 
amount  of  the  lines  of  credit,  based  on 
the  current  base  rate  of  12.25%  and  using 
the  6-month  LIBO  Rate  of  11.25%.  the 
effective  interest  cost  to  Yankee  Atomic 
under  borrowings  with  Nova  Scotia  and 
International  would  be  12.75%  and  12%, 
respectively.  Assuming  borrowings  at 


the  maximum  amount  of  the  line  of 
credit,  using  the  9-month  LIBO  Rate  of 
11.5%.  the  effective  interest  cost  to 
Yankee  Atomic  under  borrowings  with 
International  would  be  12.25%. 

The  commercial  paper  will  be  in  the 
form  of  unsecured  promissory  notes 
having  maturities  of  up  to  270  days.  It 
will  not  be  prepayable  prior  to  maturity. 
Merrill  and/or  Boston  and/or  Lehman 
will  initially  reoffer  the  commercial 
paper  at  a  discount  rate,  not  more  than 
Vs  of  1%  per  annum  less  than  the 
prevailing  discount  rate  to  Yankee 
Atomic.  Commercial  paper  notes  having 
a  maturity  of  more  than  90  days  will  not 
be  issued  if  the  effective  interest  cost 
exceeds  that  at  which  Yankee  Atomic 
could  borrow  from  Nova  Scotia  or 
International. 

The  proposal  and  any  amendments 
thereto  afe  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  17, 1984.  to  the 
Secretary.  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Commission,  by  the  OfTice  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Sliirley  E.  HoUis, 
Acting  Secretary. 

|FK  Doc  84-31131.  nicd  11-27-M;  8:45  am) 
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(Release  No.  21509;  File  No.  SR-MCC-94-9 
and  SR-MSTC-84-81 

Seif-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Ciiange  by  Midwest 
Clearing  Corp.  and  Midwest  Securities 
Trust  Co. 

November  21, 1984. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  30, 1984, 
the  Midwest  Clearing  Corporation 
("MCC")  and  the  Midwest  Securities 
Trust  Company  ("MSTC")  (collectively, 
"MCC/MSTC")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 


rule  changes  as  described  herein.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

The  proposed  rule  changes  would 
require  each  broker-dealer  applicant  for 
MCC/MSTC  membership  and  each 
broker-dealer  participant  •  to  provide  to 
MCC/MSTC  a  completed 
questionnaire  *  relating  to  the 
applicant's  or  participant's  financial  and 
operational  status.'  Under  the  proposal, 
participants  would  be  required  to  file 
the  questionnaire  with  MCC/MSTC  on 
an  annual  basis. 

MCC/MSTC  believes  that  the 
information  provided  on  the 
questionnaire  will  enable  MCC/MSTC 
to  monitor  more  effectively  its 
participants'  financial  and  operational 
status.  Specifically,  in  light  of  the 
rapidly  changing  financial  marketplace, 
MCC/MSTC  must  be  aware  of 
participants'  financial  activities  that  are 
outside  of  MCC/MSTC.  but  which  could 
increase  potential  financial  risks  to 
MCC/MSTC  and  its  participant 
community.  For  example,  a  broker- 
dealer  may  be  substantially  involved  in 
risky  transactions  that  are  processed 
outside  of  MCC/MSTC  or  could 
significantly  change  its  business  mix 
without  MCC/MSTC's  knowledge.  In 
either  case,  that  broker-dealer  may 
experience  financial  difficulty,  but 
MCC/MSTC  might  not  learn  of  the 
difficulty  until  MCC/MSTC-related 


'  The  proposals  apply  only  to  broker-dealer 
participants.  MCC/MSTC  plan  to  develop  a  similar 
questionnaire  for  Tinancial  institution  participants. 
e.g.  banks. 

»  Pursuant  to  MCC  Article  VIII.  Rule  1.  Section 
3(vi)  and  MSTC  Article  V.  Rule  1.  Section  3(2). 
MCC/MSTC  may  require  participants  to  furnish 
information  relating  to  their  business  or 
transactions.  Under  these  rules.  MCC/MSTC 
currently  receives  FOCUS  reports  from  broker- 
dealer  participants. 

*  The  questionnaire  solicits  information  relating 
to:  (1)  "Background  Information,"  e.g..  form  of 
org.inizHtion:  date  business  started:  names  of 
officers,  counsel  and  outside  accountants:  numbers 
of  registered  representatives  and  operational 
personnel:  and  banking,  service  bureau,  and 
clearir\g  arrangements:  (Z)  'Type  of  Business 
Conducted."  e.g..  whether  the  Tirm  is  (a)  a  slock 
lender  or  borrower  (b)  a  municipal  securities  broker 
or  dealer,  (c)  a  market  maker  or  underwriter  (d)  a 
commodity  futures  or  commodity  options  broker  or 
(e)  other  designated  type  of  busmcss:  (3)  Business 
mix  changes,  e.g..  changing  from  primarily  a 
government  securities  to  an  options  business:  (4) 
account  structure:  (S)  market  making  activities:  (6) 
underwriting  activities:  (7)  "Bonding",  i.e.  its  fidelity 
bond  coverage:  and  (8)  "Pending  Investigations 
and/or  Litigations."  i.e..  whether  the  firm  is  subject 
to  any  pending  regulatory  action  or  civil  or  criminal 
litigation.  The  proposed  questionnaire  is  almost 
identical  to  National  Securities  Clearing 
Corporation's  ("NSCC")  questionnaire.  The 
Commission  approved  NSCC's  questionnaire  in 
Securities  Exchange  Act  Release  No.  21146  (July  16, 
1964).  49  FR  29500  (July  20.  1964). 
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activity  is  adversely  affected.  MCC/ 
MSTC  believes  that  the  proposals  would 
allow  it  to  make  more  fully  informed 
decisions  regarding  membership 
admission  and  would  help  MCC/MSTC 
learn  in  a  more  timely  manner  of 
changes  participants'  in  business  mix 
and  financial  activities  outside  MCC/ 
MSTC  that  could  expose  MCC/MSTC 
and  its  membership  to  greater  financial 
risk. 

To  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  rule  changes  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  changes  should  be 
disapproved,  comments  may  be 
submitted  within  21  days  after  the  date 
of  publication  in  the  Federal  Register. 
Six  copies  of  comments  should  be  filed 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  D.C. 
20549.  Reference  should  be  made  to  File 
Nos.  SR-MCC-64-9  and  SR-MSTC-&4-8. 

Copies  of  all  documents  relating  to  the 
proposals,  other  than  those  which  may 
be  withheld  from  the  puUir  in 
accordance  with  the  prqfvisions  of  5 
U.S.C.  S  552.  may  be  inspected  and 
copied  at  the  Commission's  Public 
Reference  Room.  450  Fifth  Street.  NW.. 
Washington.  D.C.  and  MCC/MSTC's 
principal  offices. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis. 
Acting  Secretary. 

|FK  Doc.  84-31130  Piled  11-27-84:  8:48  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Ctiange  of  Pacific 
Securities  Depository  Trust  Co. 

November  21, 1984 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act ").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  25. 1984, 
the  Pacific  Securities  Depository  Trust 
Company  ("PSDTC")  filed  with  the 
Securities  and  Exchange  Commission 
the  rule  change  described  below.  The 
Commission  is  publicizing  this  notice  to 
solicit  comments  on  the  rule  change. 

The  proposed  rule  change  would 
amend  PSDTC's  fee  schedule  by 
authorizing  a  charge  for  deposits  for 
safekeeping  of  bearer  securities  which 
are  convertible  to  registered  form.  The 
amount  of  the  proposed  new  fee  would 
be  $5.00  per  deposit  plus  $.04  per  $1,000 


of  face  value  in  excess  of  $50,000.  The 
proposed  new  fee  would  recover  for 
PSDTC  the  processing  costs  associated 
with  conversion  of  securities  from 
bearer  to  registered  form. 

PSDTC  believes  that  the  proposed 
new  fee  is  consistent  with  Section 
17A{b)(3)(D)  of  the  Act  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  PSDTC's  participants. 

The  rule  change  has  become  effective, 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b--4.  The 
Commission  may  summarily  abrogate 
the  rule  change  at  any  time  within  60 
days  of  its  filing  if  it  appears  to  the 
Commission  that  abrogation  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

You  can  submit  written  comment 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  That  notice  is 
expected  to  be  published  during  the 
week  of  November  19, 1984.  Please  refer 
to  File  No.  SR-PSDTC-64-14,  and  file 
■six  copies  of  your  comment  with  the 
Secretary  of  Oie  Commission,  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW..  Washington.  D.C.  20549. 
Material  on  the  rule  change,  other  than 
material  that  may  be  withheld  from  the 
public  under  5  U.S.C.  §  552.  is  available 
at  the  Commission's  Public  Reference 
Room  and  at  the  principal  office  of 
PSDTC. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shiriey  E.  HoUis, 
Acting  Secretary. 

|FK  Doc.  84-31125  Fil«d  11-27-84:  8.-4S  am) 
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[Release  No.  21504;  FNe  No.  SR-PSE-«4-21] 

Self -Regulatory  Organizations;  Filing 
of  Proposed  Rule  Ctuinge  by  Pacific 
Stock  Excttange,  Inc.  > 

November  20. 1984. 

Pursuant  to  Section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  5, 1984,  the 
Pacific  Stock  Exchange,  Inc.  ("PSE") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

The  PSE  proposes  to  amend  Rule  VII, 
Section  7.  of  the  Rules  of  its  Board  of 
Governors  to  provide  that  a  member 


organization  must  file  with  the  Exchange 
answers  to  financial  questionnaires, 
reports  of  income  and  expenses,  and 
any  additional  financial  information 
prescribed  by  the  Exchange  unless  that 
member  organization  is  a  member  of 
and  has  as  its  designated  examining 
authority  another  national  securities 
exchange  or  registered  national 
securities  association. 

In  addition,  under  the  proposed  rule 
change  each  member  organization  must 
file  with  the  Exchange  a  Report  of 
Financial  Condition  on  SEC  Form  X- 
17A-5,  as  required  by  Rule  17a-10  under 
the  Act  Any  member  who  fails  to  do  so 
in  a  timely  maimer  shall  be  subject  to 
late  filing  charges  of  $100  if  late  by  1  to 
30  days.  t200  if  late  by  31  to  60  days, 
and  $400  if  late  by  61  to  90  days. 
Repeated  or  aggravated  failure  to  file 
the  report  for  more  than  90  days  will  be 
referred  to  the  Ethics  and  Business 
Conduct  Committee  for  appropriate 
disciplinary  action. 

According  to  the  PSE  since  the 
problems  it  has  experienced  in  obtaining 
FOCUS  reports  from  members  have 
increased  over  the  last  several  years, 
the  Exchange  believes  it  necessary  to 
provide  additional  incentives  to  those 
few  PSE  members  who  fail  to  make 
timely  filings.  The  PSE  views  the 
proposed  rule  change  as  consistent  with 
Section  6(b)(6)  of  the  Act  in  that  it 
provides  for  the  appropriate  discipline 
of  Exchange  members  for  violations  of 
the  Act,  the  rules  and  regulations 
thereunder,  and  the  rules  of  the 
Exchange. 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  rule  change  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved,  interested  persons  are 
invited  to  submit  written  data,  views 
and  arguments  concerning  the 
submission  within  21  days  after  the  date 
of  publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW.,  Washington,  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-PSE-64-21. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
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inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  5th  Street.  NW..  Washington.  D.C 
Copies  of  the  fihng  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspecitioo  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  CommiMion.  by  the  Division  of 
Market  Regulation  purauani  to  delegated 
authority. 
SbirUy  E.  HoOia, 

Acting  SecnUtry. 

|FR  dk.  M-mu  nw  n-i7-a«  fc«  mm 
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No.  21505;  SR-Anwx-«4-22] 


Setf-Aegulatory  Organizations;  TTia 
American  Stocfc  Exctiange,  Inc^  Order 
Approving  Proposed  Ruia  Cttarige 

November  2a  1984. 

The  American  Stock  Exchange,  Inc. 
("Amex")  86  Trinity  place.  New  York, 
New  York  10006,  submitted  on  August 
13. 1984,  copies  of  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934  (the 
"Act")  and  Rule  19b-4  thereunder,  to 
amend  Rule  481  ("Advertising.  Market 
Letters,  Sales  Literature.  Research 
Reports  and  Writing  Activities")  and  to 
delete  commentary  paragraphs  9495 
("Advertising.  Market  Letters.  Sales 
Literature,  Research  Reports,  Radio, 
Television  and  Market  Letters")  and 
9496  ("Outside  Writing.  Speaking. 
Teaching  Activities")  to  update  and 
consolidate  Exchange  requirements  and 
standards  governing  member 
organizations'  communications  with  the 
public.  >  The  amendments  to  Rule  481, 
and  deletions  of  commentary 
paragraphs  consolidate  all  Exchange 
requirements  for  member  organizations' 
communications  with  the  public  into  one 
rule  (Rule  472),  and,  provide  for  the 
elimination  of  certain  provisions, 
including,  among  other  things  (1)  the 
replacement  of  specific  definitions  of 
such  terms  as  "advertisements." 
"market  letters,"  "research  reports,"  and 
"sales  literature,"  with  the  general  term 
"communications";  (2)  a  provision 
permitting  the  same  supervisory  analyst 
to  both  prepare  and  approve  research 
reports,  in  lieu  of  the  current 
requirement  that,  if  a  supervisory 


'  Rule  481(a)  will  provide  that  any  communication 
which  is  generally  distributed  or  made  available  by 
a  member  or  memt>er  organization  to  customers  or 
te  public  shall  be  a|>proved  in  advance  by  a 
awmber.  alUed  member,  supervisory  analyst  or 
person  designated  under  the  provisions  of  Rule 
320<cHl).  Role  4ei(b)  wrill  provide  that  research 
reports  shaU  h»  pcepand  or  approved  by  a 
superviaosy  aaalytt  acceptable  to  the  Kurttfugt 
under  the  proviaioas  ol  Rule  343. 


analyst  has  prepared  a  report,  a  member 
or  allied  member  must  also  approve 
such  reports:  and  (3)  a  provision  that, 
where  a  supervisory  analyst  does  not 
have  technical  expertise  in  a  particular 
product  area,  the  basic  analysis 
contained  in  such  report  may  be  co- 
approved  by  a  product  specialist 
designated  by  the  organization. 

In  addition,  the  Amex  is  also  deleting 
Rule  425  ("Long  Sales")  which  specifies 
the  conditions  under  which  a  customer 
is  deemed  to  be  "long"  and  eligible  to 
effect  a  long  sale  of  a  security.*  The 
Exchange  has  stated  in  its  filing  that  the 
Amex  rule  was  adopted  in  1968  to 
specifically  address  the  problem  of 
failures  to  deliver  resulting  from 
customer  delays  in  making  prompt 
deposits  of  securities  sold.  With  the 
establishment  of  securities  depositories 
and  automated  clearance  and  settlement 
procedures  as  well  as  the  adoption  of 
SEC  Rule  15c3-3(m),  the  Amex  believes 
that  a  specific  Exchange  rule  addressing 
this  problem  is  no  longer  necessary.* 

The  Exchange  is  also  amending  Rule 
323  to  eliminate  the  requirement  that 
updated  copies  of  the  Amex  Guide  be 
kept  in  all  member  and  member 
organizations'  branch  offices.  In  lieu  of 
the  current  rule,  the  Exchange  has 
amended  Rule  323  to  require  that  each 
member  and  member  organization  keep 
and  maintain  only  one  current  copy  of 
the  Guide. 

Notice  of  the  proposed  rule  change, 
together  with  the  terms  of  substance  of 
the  proposed  rule  change,  was  given  by 
the  issuance  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
21317  September  13, 1984)  and  by 
publication  in  the  Federal  Register  (49 
FR  36719,  September  19, 1984).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


*  Under  the  rule,  if  the  customer  does  not  comply 
with  the  specified  conditions  and  fails  to  deliver  the 
stock  sold  to  the  selling  member  organisation  within 
a  "reasonable"  period  of  time,  the  fmn  is  required  to 
close  the  transaction  by  purchasing  securities  of  like 
kind  and  quantity. 

•The  Amex  has  noted  in  its  filing  that  the 
amendments  to  Rule  481.  and  commentary 
paragraphs  949S  and  94M  are  based  on  similar 
amendments  to  comparable  New  York  Stock 
Exchange  Rules  472.  474A,  474B.  which  was 
approved  by  the  Commissiqh  Exchange  Act  Release 
No.  56876  fDecember  15. 19fa):  48  FR  437M 
(December  28, 1983).  The  amandments  to  Rula  42S 
("Long  Sales")  are  based  on  similar  amendments  to 
comparable  New  York  Stock  Exchange  Rule  433 
which  was  approved  by  the  Commission  on 
September  S  1883.  See  Securities  Exchange  Act 
Release  No.  2meo  (September  S  1963):  48  FR  41282 
(September  14. 1983). 


exchange  and,  in  particular,  the 
requirements  of  section  6,  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Comrnission.  by  the  division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoOis, 

Acting  Secretary. 

|FK  Doc  84-»113a  Piled  11-27-44:  a^U  «■] 
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Salf-Regulatory  Organizations; 
AppUcationa  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  IMidwest  Stocic  Exchange 

November  21. 1984. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

First  Federal  Savings  and  Loan 
Association  of  Arizona 
Common  Stock,  $.01  Par  Value,  File 
No.  7-8155 
Aviall  Inc. 
Common  Stock.  101  Par  Value,  File 
No.  7-8156 
Ultimate  Corp. 
Common  Stock.  No  Par  Value.  File  No. 
7-8157 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  13, 1984, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  D,C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 
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For  the  Commiaaion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
ShlHey  E,  HoUia, 
Acting  Secretary. 

(PR  Doc  a^-31ia  PIM  11-«-a4:  K4S  aail 
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[Release  No.  21506;  SR-IISE-44-«]     - 

Self-Regulatory  Organizations; 
Midwest  Stock  Exchange,  Inc.,  Order 
Approving  Proposed  Rule  Change 

November  20. 1984. 

The  Midwest  Stock  Exchange,  Ina 
("MSE")  120  South  LaSalle  Street, 
Chicago,  IL  60603,  submitted  on  August 
27, 1984.  copies  of  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereimder,  to 
amend  MSE  Article  VIII,  Rule  24 
("Uniform  Code  of  Arbitration")  by 
enabling  parties  under  section  27  of  the 
Rule  to  amend  their  pleadings  as  of  right 
after  having  filed  and  before  an 
arbitration  panel  is  appointed,  and, 
following  appointment  of  a  panel,  to  file 
new  or  different  pleadings  with  the 
panel's  consent.*  In  addition,  the  MSE 
proposes  to  encourage  the  filing  of  more 
specific  answers  under  section  13  by  (1) 
requiring  the  respondent  to  plead  the 
relevant  facts  underlying  his  defenses, 
and  (2)  expressly  granting  arbitrators 
discretion  to  bar  presentation  of 
defenses  and  facts  not  pleaded,  upon 
objection  by  an  adversary  party. 
Further,  the  MSE  proposes  to  amend 
section  10  to  allow  unlimited  challenges 
for  cause  to  arbitration  panel 
appointees,  while  extending  parties' 
rights  of  peremptory  challenges  to 
proposed  appointees  to  all  hearings.  In 
addition,  the  MSE  proposes  to  amend 
section  4  to  specify  that  applicable  time 
limitations  will  not  apply  to  a  dispute 
referred  to  a  court  of  competent 
jurisdiction,  and  to  provide  that  such 
time  limitations  will  be  tolled  by  the 
claimant  (rather  than  all  parties)  filing  a 
duly  executed  Submission  Agreement. 

The  MSE  also  proposes  to  increase 
from  $2,500  to  $5,000  the  maximum 
amount  in  dispute  which  would  qualify 
for  simplified  arbitration  procedures 
under  section  2  of  Rule  24.  In  addition, 
the  Exchange  proposes  to  modify  two  of 
its  section  31  fee  schedules  by 
increasing  both  the  deposit  required 
upon  filing  a  claim  and  the  forum  fee, 
allocated  on  a  par  session  basis,  both  of 


■  On  October  30. 1084.  the  MSE  submitted 
Amendment  No.  I  which  indicated  that  the 
proposed  rule  change  was  approved  by  the  MSE 
Executive  Committee  of  the  Etoard  of  Governor*  on 
October  25, 1984. 


which  are  on  a  sliding  scale  depending 
on  the  amount  in  controversy.  In 
addition,  under  this  section,  arbitrators 
would  be  permitted  to  assess  forum  fees 
and  costs  for  matters  settled  or 
withdrawn  prior  to  the  commencement 
of  the  first  session. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
21303,  September  10. 1984]  and  by 
publication  in  the  Federal  Register  (49 
FR  36585,  September  18, 1984).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  and 
the  rules  and  the  regulations  thereunder. 

It  is  therefore,  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUia. 
Acting  Secretary. 

(FR  Doc  84-311)7  Piled  t1-Z7-a4:  a:4S  am| 
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Self-Regulatory  Organizations; 
AppHcadona  for  Uniiated  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange 

November  21, 1984 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 
Humana,  Inc. 

Common  Stock,  $1.«»  %  Par  Value,  File 
No.  7-8148 
Interfirst  Corp. 

Common  Stock,  $5.00  Par  Value,  File 
No.  7-8149 
Kaneb  Services,  Inc. 

Common  Stock,  No  Par  Value,  File  No. 
7-8150 
Pulte  Home  Corp. 

Common  Stock,  $1.00  Par  Value,  File 
No.  7-8151 
Paradyne  Corp. 

Common  Stock,  llO  Par  Value,  File 
No.  7-8152 
Great  Atlantic  ft  Pacific  Tea  Co. 


Common  Stock.  $1.00  Par  Value,  File 
No.  7-8153 
Freepori  MacMoran 

Common  Stock,  $1.00  Par  Value.  File 
No.  7-8154 
This  security  is  listed  and  registerd  on 
one  or  more  other  national  securities 
exchanges  and  is  reported  on  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  13, 1964, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  Following  this 
opportuntiy  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extension  of  unlisted 
trading  privileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  mariiets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis, 
Acting  Secretary 

[PR  Doc  84-3112B  PU«d  ll-27-a4:  mu  aa*| 
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(nsHesi  No.  21513;  SR-PMx-»4-19] 

Setf-Regulatory  Organizations; 
Philadelphia  Stock  Exchange.  Inc^ 
Order  Approving  Proposed  Rule 
Change 

November  21, 1984, 

The  Philadelphia  Stock  Exchange,  Inc 
("Phbc"),  1900  Market  Street. 
Philadelphia.  PA,  19103,  submitted  on 
September  27, 1984,  copies  of  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-«  thereunder  to 
trade  options  on  the  Value  Line  Average 
Stock  Index  ("VLA"). 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
21362.  October  10, 1984)  and  by 
publication  in  the  Federal  Register  (49 
FR  40987,  October  18, 1984).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  VLA  is  an  unweighted  index 
composed  of  1.693  stocks. 
Approximately  87%  of  the  stocks  in  the 
index  are  listed  on  the  New  York  Stock 
Exchange.  Inc.  of  the  American  Stock 
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Exchange,  Inc.:  one  of  the  stocks  in  the 
index  is  listed  on  the  Phbc 
approximately  13%  of  the  stocks  in  the 
index  are  over-the-counter,  national 
market  system  securities;  and  three  of 
the  stacks  in  the  index  are  listed  on  the 
Toronto  Stock  Exchange. '  The  VIA  is 
based  on  the  geometric  average  of 
relative  price  changes  of  the  stocks  in 
the  index.  The  value  of  the  VLA  is 
determined  by  dividing  the  cunent  price 
of  each  of  the  issues  comprising  the 
index  by  the  price  of  the  issue  at  the 
time  of  the  preceding  vahie  computation, 
and  then  moltipiying  that  figure  by  the 
VLA  "base  valae"  of  loa*  The  resulting 
"indexed"  price  changes  are 
geometrically  averaged  for  all  issues  in 
the  index*  The  geometric  average  of 
changes  in  indexed  prices  is  then 
multiplied  by  the  value  of  the  index  at 
the  preceding  cooipatation  to  arrive  at 
the  latest  vahie.* 

The  Phlx  proposed  to  apply  its 
existing  broad-based  (or  "market") 
index  options  rules  to  trading  in  options 
on  the  VLA.  Phlx  also  intends  to  update 
index  values  every  minute  during  the 
trading  day.*  and  to  disseminate  index 
values  by  means  of  the  Consolidated 
Last  Sale  Reporting  System  and  the 
faciUties  of  the  Options  Price  Reporting 
Authority.  In  addition,  daily  closing 
index  values  will  be  pabHshed  in  the 
Wall  Street  Journal  and  other  financial 
publications. 

Because  the  VLA  represents  the 
geometric  average  of  percentage 
changes  in  the  prices  of  the  stocks  in  the 
index,  rather  than  the  arithmatic 
average  of  either  the  prices  of  the  stocks 
themselves  or  of  the  market  value  of 
these  stocks,  no  one  stock  or  group  of 
stocks  will  exert  a  dominating  influence 
on  the  total  index  vahie  by  virtue  simply 
of  price  per  share  or  total  capitalization. 


'  7W  pRMBce  of  anlisted  flocks  in  (hi*  index 
doM  oot  offcad  Mction  U(a)  of  (Im  AcL  Th«w 
itocka  coosbtutc  only  13%  of  Um  totaJ  Dumber  of  the 
stocks  in  the  index,  and  no  one  or  snuU  group  of 
Umm  stocks  exerts  a  significant  influence  on  the 
o«w«a  index  vahic.  See  Secahties  tMJtan^  Act 
Reteaae  No.  20423.  November  29. 1983:  40  FR  S5aaa 

*  This  "Ims*  vahia"  ia  the  value  of  the  index  a«  of 
an  arbitrarily  picked  date  Uune  3a  IWl).  and  its 
matiiematlcal  function  as  described  above  is 
literaly  to  "index"  the  daily  percental  change  ki 
prices  of  the  slocks  in  the  Index  in  order  to  facititale 
companaooa  of  the  value  of  the  index  thnn^  tkna. 

*  A  geomelhc  average  is  defined  as  the  nth  root  of 
the  product  of  "n"  items.  In  the  case  of  the  Value 
Line  Average  Stock  Index,  tlje  geometric  average  is 
the  leKIrd  root  of  Ike  prodiset  of  tfie  ia«J  indexed 
pnce  ckMasa  of  Ike  stocks  in  Ike  index. 

*  The  Phlx  has  obtained  Ike  rights  to  iMe  the  VLA 
for  purposes  of  options  trading  from  Value  Line  and 
the  Kansas  CJty  Board  of  Trade  ("KCBTl.  The 
KCBT  is  the  designated  contract  market  for  ftttores 
on  the  VIA. 

'  The  aetnal  conyirtatien  of  index  vafaMa  will  ke 
performed  by  an  independent  entity  engayd  by  the 
Ptilx  for  litis  puipoee. 


Rather,  the  stocks  that  will  have  the 
greatest  faifloence  on  the  overall  index 
value  will  be  those  that  exhibit  the 
greatest  percentage  change  over  the 
periods  for  which  the  index  value  is 
calculated.  Because  the  index  contains 
so  many  issues,  it  is  unlikely  that  any 
one  stock  or  small  group  to  stocks  will 
exhibit  such  great  percentage  changes  in 
price  over  the  periods  of  index 
calculation  as  to  dominate  the  total 
index  vahie.  In  addition,  the  index 
contains  stocks  representing  a  diversity 
of  business  sectors.*  For  these  reasons, 
the  Commission  finds  that  the  Phlx's 
proposed  designation  of  the  index  as 
broad-based  is  appropriate.^ 

The  Commission  also  finds  that  the 
composition  and  calculation  of  the  VLA 
raise  no  regulatory  issues  that  the 
Commission  has  not  discussed  and 
addressed  in  its  previous  orders 
approving  broad-based  index  options. 
The  VLA  cttfTers  from  the  indices  on 
which  the  Commission  previously  has 
approved  options  trading  chiefly  in  that 
the  VLA  uses  geometric  rather  than 
arithmatic  averaging.  Geometric 
averaging  is  simply  a  different 
mathematical  method  of  averagii\g  the 
relative  price  changes  of  the  stocks  in 
the  index,  and  is  employed  in  an  attempt 
to  obtain  a  different  picture  of  the 
increases  and  decreases  in  these  price 
changes  than  is  obtained  by  use  of  an 
arithmatic  average.*  The  use  of 
geometric  averaging  does  not  by  itself 
raises  regulatorj-  or  surveillance  issues. 

The  Commission  notes  that  while  it 
previously  has  not  approved  a  broad- 
based  index  option  for  the  Phlx.  it  has 
approved  the  Phlx  rules  that  will  govern 
trading  in  broad-based  index  options.* 
As  a  broad-based  index  option,  the  VLA 
will  be  subject  to  these  approved  rules. 
which  are  in  all  material  respects 
identical  to  the  rules  that  govern  the 
trading  of  broad-based  index  options  on 
other  exchanges.  In  addition,  the 
Commission  Hnds  that  the  Phlx  has 
submitted  to  the  Commission  an 
adequate  plan  for  the  surveillance  of 
options  on  the  VLA. 

For  these  reasons,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 


*  The  Phlx  states  that  1.S02  of  the  stocks  in  the 
index  are  Industrial.  177  utilities,  and  14  are  rail 
stocks. 

^  For  s  more  detailed  discussion  of  the  differences 
between  broad  and  narrow-based  indices,  see 
Securities  Exchange  Act  Release  No.  n032.  June  & 
1984. 40  FR  24ae«. 

*  An  index  based  on  geometric  averaging  will 
increase  more  slowly  and  decrease  more  rapidly 
than  an  index  based  on  the  anlhmatls  mean.  See  \. 
Lorie  and  M.  Hamilton.  7;^  Stock  Market  Theory 
and  Evidence,  p.  SS  (1973). 

*  Securities  Exchange  Act  Release  No.  20437. 
December  2. 1983. 48  FR  SS2Z9. 


Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and.  in  perlicular, 
the  requirements  of  Section  6  and  the 
rules  and  regulations  thereiuider. 

h  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shiriey  B.  HoOia. 

Acting  Secretary. 

|FK  Doc  as-niM  niad  ll-27-««:  k4S  aai| 

atLUNQ  COM  aoio-oi-M 
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PtilladelpMa  Stock  Exchang*.  Inc., 
Order  Approving  Propo— d  Rut* 
Ctianga 

November  21, 1964. 

The  Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  1900  Market  Street 
Philadelphia,  PA  19103,  submitted  on 
September  31, 1964.  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder  to 
permit  the  listing  of  series  of  foreign 
currency  options  that  expire  in  twelve 
months.  Phlx  currently  employs 
quarterly  expiration  cycles  for  foreign 
currency  options,  meaning  that  series  of 
foreign  currency  options  expire  in  three 
month  intervals.  Because  the  maximum 
number  of  expiration  months  allowed  at 
any  one  time  is  three,  the  maximum  time 
to  expiration  of  a  foreign  currency 
option  series  is  nine  months.  Under  the 
proposed  rule  change,  the  Phlx  would 
retain  quarterly  expiration  cycles  for 
foreign  currency  options,  but  would 
increase  from  three  to  four  the  number 
of  expiration  months  allowed  to  exist  at 
any  one  time.  The  new  fourth  expiration 
month,  being  a  part  of  the  existing 
quarterly  expiration  cycle,  would  be 
twelve  months  away  from  expiration  at 
the  time  of  listing. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
21391,  October  la  1984)  and  by 
publication  in  the  Federal  Register  (49 
FR  40986,  October  la  1984).  No 
comments  were  received  with  respect  to 
the  proposed  rule  filing. 

In  its  fihng,  Phlx  states  that  the  lack  of 
foreign  currency  options  with  twelve 
months  to  expiration  places  the  Phlx  at 
a  competitive  disadvantage  to  both  the 
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foreign  currency  forward  contract 
markets  and  the  over-the-counter 
("OTC")  foreign  currency  options 
markets.  The  Phlx  states  that  those 
seeking  to  hedge  foreign  currency 
positions  desire  a  twelve  month 
contract,  and  that  its  inability  to  offer  a 
twelve  month  foreign  currency  options 
contract  has  acted  and  will  continue  to 
act  as  a  disincentive  to  use  of  Phlx's 
foreign  currency  options  by 
multinational  corporations. 

As  a  general  matter,  the  Commission 
believes  that  the  determination  of 
expiration  cycles  and  the  number  of 
expiration  months  for  an  option  contract 
is  a  matter  properly  left  to  the  business 
judgment  of  the  exchange  trading  the 
contract.  As  the  Commission  previously 
has  noted,  however,  proposals  to 
introduce  additional  expiration  months 
may  raise  regulatory  concerns, 
principally  the  increased  market 
fragmentation  and  decreased  liquidity 
that  might  result  from  increasing  the 
niunber  of  series  outstanding  due  to  the 
addition  of  the  new  expiration 
month(8).'  Accordingly,  a  balance  must 
be  sought  between  ensuring  that  market 
participants  are  provided  an  array  of 
expiration  months  and  ensuring  that  the 
number  of  expiration  months  does  not 
cause  an  excessive  dispersion  of  interest 
and,  as  a  consequence,  excessive 
dilution  of  liquidity  in  open  options 
series.* 

The  Phlx  proposal,  because  it  limits 
the  total  number  of  expiration  months  to 
four,  will  not  result  in  a  substantially 
increased  potential  for  proliferation  of 
foreign  currency  option  series. 
Furthermore,  the  Phlx  represents  that 
demand  exists  for  foreign  currency 
options  with  twleve  months  to 
expiration,  and  that  consequently 
trading  in  the  new  twelve  month  series 
should  be  active.  Phlx  has  also 
represented  that  much  of  the  trading  in 
the  new  twelve  month  series  should 
come  from  firms  that  are  now  using  the 
foreign  currency  forward  market  or  the 
OTC  foreign  currency  options  markets. 
Thus,  the  addition  of  this  new  expiration 
month,  rather  than  reducing  volume  and 
liquidity  in  the  existing  three  expiration 
months  by  drawing  that  volume  away  to 
the  new  twelve  months  series,  may 
instead  result  in  attracting  trading 
interest  that  does  not  now  exist  at  the 
Phlx. 


Accordingly,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and.  in  particular, 
the  requirements  of  Section  6  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above/mentioned  proposed  rule  change 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  RegulatioiL  pursuant  to  delegated 
authority. 

SUriey  E.  HoUis, 

Acting  Secretary. 

(FR  Doc.  M-niS  FUsd  U-V-at:  MS  ami 


■  See  Securities  Exchange  Act  Release  No.  202m 
(September  20, 1963).  4fl  FR  43747  (approving  an 
Amex  proposal  to  have  four  consecutive  expiraUon 
months  for  broad-based  index  options  rather  than 
three  expiratioo  months  with  three-mondi  intervals). 

*  See  Securities  Exchange  Act  Release  Na  17Z38 
(October  2Z  J980),  45  FR  71453. 


[Release  No.  21S15;  Sn  PMx  M  201 

Pttilade^la  Stock  Exchange,  Inc^ 
Order  Approving  Propoeed  Rule 
Cttange 

November  21. 19M. 

The  Philadelphia  Stock  Exchange.  Inc. 
("Phlx")  1900  Market  Street. 
Philadelphia,  PA.  19103.  submitted  on 
September  21. 1984.  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the.  Securities  Exchange  Act  of  1934 
(the  "Act")  and  Rule  19b-4  thereunder, 
concerning  cabinet  trading  that  would 
permit  specialists,  maricet  makers  and 
customers  to  enter  opening  orders,  at  a 
limit  price  of  one  dollar  per  contract, 
against  closing  cabinet  bids  or  offers  in 
cases  where  there  is  no  matching  closing 
cabinet  bid  or  offer. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
21390.  October  10. 1984)  and  by  ♦ 

publicationin  the  Federal  Register  (49 
FR  40752.  October  17. 1984).  No 
comments  were  received  with  respect  to 
the  proposed  rule  tiling.  t 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities  fr 

exchange  and.  in  particular,  the 
requirements  of  section  6,  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shirley  B.  HoUia. 
Acting  Secretary. 

(FR  Doc  84-311M  ni«l  11-Z7-a«:  MS  am) 

■ouNQ  coot  aoio-oi-H 


SMALL  BUSINESS  ADMINISTRATION 

(Ucenae  No.  01/01-0332] 

Advent  Industrial  Capital  Co^  Limited 
Partnership;  Issuance  of  a  Small 
Business  Investment  Company 
License 

On  August  21. 1984,  a  notice  was 
published  in  the  Federal  Regtstar  (40  FR 
33191)  stating  that  an  application  has 
been  filed  by  Advent  Industrial  Capital 
Company  Limited  Partnership,  45  Milk 
Street.  Boston.  Massachusetts  02109 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  i  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR 
107.102(1984))  for  a  license  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  September  20. 1984,  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended. 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  01/01-0332  on 
November  9. 1964.  to  Advent  Industrial 
Capital  Company  Limited  Partnership  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  AsaisUnce 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  2a  1964. 
RolMct  G.  lifMbeny, 
Deputy  Associate  Administrator  fw 
Investment 

(FR  Doc  S4-311>3  Ftl«l  11-Z7-a«:  K45  an) 

BiijjiM  cooc  sess-si-M 


[Ucenae  No.  05/05-5198] 

Tlie  Wisconsin  MESBIC,  Inc.;  Issuance 
of  a  Small  Business  Investment 
Company  License 

On  August  20, 1984.  a  notice  was 
published  in  the  Federal  Register  (49  FR 
33075)  stating  that  an  application  has 
been  filed  by  The  Wisconsin  MESBIC 
Inc.,  622  Water  Street.  Suite  500. 
Milwaukee,  Wisconsin,  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  §  107.102  of  the  Regulations  governing 
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smaUbusinesa  inveatinent  companie* 
(13  CFR  107.102  (1984))  for  a  license  as  a 
small  business  investment  company. 

biterested  parties  were  given  until 
close  of  business  September  20, 1984,  to 
submit  their  conunents  to  SBA.  No 
conmients  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05-5198  on 
November  9. 1984,  to  The  Wisconsin 
MESBIC  Inc.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  AMistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  Za  1964. 
Robert  G.  Linabwry, 

Deputy  Associate  Administrator  for 
Investment 

|FK  Doc  M-niM  nhd  U-ZT-M:  SKB  ami 
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DEPAimiEMT  OF  TRANSPORTATION 
CoMtGuard 

(CQO«4-<»4] 

ChangM  to  Inland  Navigation  Rules 

AOCNCV:  Coast  Guard,  DOT. 
action:  Notice. 


:  On  October  30, 1984  the 
President  signed  Pub.  L  98-557  which 
promulgated  certain  changes  to  Rule  14 
and  Rule  24(i)  of  the  Inland  Navigation 
Rules  Act  of  1980  (33  U.S.C.  2001  et  seq.) 
The  Coast  Guard  publishes  the  full  text 
of  the  International  and  Inland  Rules  in 
"Navigation  Rules,  International-Inland" 
(COMDTINST  M18672.2A)  which  will  be 
revised  at  the  next  scheduJed 
publication.  To  facilitate  ready  access  to 
the  revised  rules  in  the  interim,  this 
notice  sets  forth  the  modified  text  of 
Rule  14  and  Rule  24{i).  Affected  parties 
are  urged  to  note  the  changes  and 
update  personal  copies  of  the 
Navigation  Rules  booklet. 
WFlcnVB  DATC  October  30. 1984. 
FOa  FURTHCR  INFOaMATION  CONTACT 
LCDR  Charles  Bell.  Office  of  Navigation. 
U.S.  Coast  Guard.  (G-NSR-3)  2100 
Second  Street.  SW,  Washington  DC 
20593.  Telephone  (202)  245-0108. 
SUPPLCMCNTAIIV  INFOmNATKMl:  1.  Rule 
14  (33  U.S.C.  2014)  of  the  Inland 
Navigation  Rules  Act  of  1980  (33  U.S.C. 
2001  et  seq.)  has  been  revised  to  read  as 
follows: 

Section  2014.  Head-on  situation  (Rule 
14). 


(a)  Course  alterations  to  starboard; 
port  side  passage. 

Unless  otherwise  agreed,  when  two 
power-driven  vessels  are  meeting  on 
reciprocal  or  nearly  reciprocal  courses 
so  as  to  involve  risk  of  collision  each 
shall  alter  her  course  to  starboard  so 
that  each  shall  pass  on  the  port  side  of 
the  other. 

(b)  Existence  of  head-on  situation. 
Such  a  situation  shall  be  deemed  to 

exist  when  a  vessel  sees  the  other  ahead 
or  nearly  ahead  and  by  night  she  could 
see  the  masthead  lights  of  the  other  in  a 
Une  or  nearly  in  a  line  or  both  sidelights 
and  by  day  she  observes  the 
corresponding  aspect  of  the  other  vessel. 

(c)  Assumption  that  head-on  situation 
exists  in  case  of  doubt. 

When  a  vessel  is  in  any  doubt  as  to 
whether  such  a  situation  exists  she  shall 
assume  that  it  doea  exist  and  act 
accordingly. 

(d)  Notwithstanding  paragraph  (a)  of 
this  rule,  a  power-driven  vessel 
operating  on  the  Great  Lakes,  Western 
Rivers,  or  waters  specified  by  the 
Secretary,  cuid  proceeding  downbound 
with  a  following  current  shall  have  the 
right-of-way  over  an  upbound  vessel, 
shall  propose  the  manner  of  passage, 
and  shall  initiate  the  maneuvering 
signals  prescribed  by  Rule  34(a)(i),  as 
appropriate. 

2.  Rule  24(i)  [33  U.S.C.  2024(i))  of  the 
Inland  Navigation  Rules  Act  of  1980  has 
been  revised  to  read  as  follows: 

(i)  Western  Rivers  or  other  specified 
waters. 

Notwithstanding  paragraph  (c),  on  the 
Western  Rivers  (except  below  the  Huey 
P.  Long  Bridge  on  the  Mississippi  River) 
and  on  waters  specified  by  the 
Secretary,  a  power-driven  vessel  when 
pushing  ahead  or  towing  alongside, 
except  as  paragraph  (b)  applies,  shall 
exhibit: 

(i)  sidelights;  and 

(ii)  two  towing  lights  in  a  vertical  line. 

Dated:  November  20, 1964. 
H.H.  Kotha. 

Captain.  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Navigation. 

(FR  Doc.  84-31004  RM  11-Z7-M:  k45  «n| 
MLUNQ  CODE  4S10-14-M 


Fadaral  Aviation  Administration 

Flight  Standards  Field  Unit  at 
Wilmington,  DE;  Closing 

Notice  is  hereby  given  that  on  or 
about  January  7, 1985,  the  Flight 
Standards  Field  Unit  at  Wilmington, 
Delaware,  will  be  closed.  Services  to  the 
general  aviation  public  of  Delaware, 
formerly  provided  by  this  office,  will  be 
provided  by  the  Flight  Standards 


District  Office  in  Philadelphia. 
Pennsylvania.  This  information  will  be 
reflected  in  the  FAA  Organization 
Statement  the  next  time  it  is  reissued. 

(Sec.  313(a).  72  Stat.  752:  49  U.S.C.  1354) 

Issued  in  New  York,  NY,  on  November  14, 
1984. 

loaeph  M.  Del  Balxo. 

Director,  Eastern  Region. 

|FR  Doc  84-Siaae  FiM  11-27-84;  »:*i  un| 
MUMQ  COM  4S10-tS-M 


Right  Standards  Field  Unit  at  North 
Philadelphia,  PA;  Closing 

Notice  is  hereby  given  that  on  or 
about  January  7, 1985,  the  Flight 
Standards  Field  Unit  at  Norih 
Philadephia,  Pennsylvania,  will  be 
closed.  Services  to  the  general  aviation 
public  of  North  Philadelphia,  formerly 
provided  by  this  office,  will  be  provided 
by  the  Flight  Standards  District  Office  in 
Philadelphia,  Pennsylvania.  This 
information  will  be  reflected  in  the  FAA 
Organization  Statement  the  next  time  it 
is  reissued. 

(Sec.  313(a).  72  Stat.  752;  49  U.S.C.  1354) 

Issued  in  New  York.  NY  on  November  14. 
1984. 

loaepli  M.  Dei  Balso. 

Director,  Eastern  Region. 

(FR  Doc  M-3iae7  Filed  11-Z7-M:  8:45  am) 
MLUNQ  COOE  MIO-IS-M 


[Summary  Notice  No.  PE-84-23} 

Petition  for  Exemption;  Summary  of 
Petitions  Received  Dispositions  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  1). 
dispositions  of  certain  petitions 
perviously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 


Federal  Register  /  Vol.  49.  No.  230  /  Wednesday.  November  28,  1984  /  Notices 


46861 


DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  December  18, 1984. 
address:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204), 

Petition  Docket  No. ,  800 

Indepdendence  Avenue.  SW.. 
Washington,  D.C.  20591. 


POR  RIRTHCR  INTOWMATION  CONTACT 

The  petition,  any  comments  received 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  916, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone  (202) 
42&-3644. 

PETtriONS  FOR  EXEMFTION 


This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  S  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washingtoa  D.C,  on  November 
20,1984. 
|ohn  H.  CasMdy. 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 


Ooeka* 
Na 


21900 
24086 

24274 

241B3 
21145 

24205 

24306 
242S2 
24263 
24264 
24144 
24279 

24294 
24236 
2433S 
2*327 
24333 


Ftond*  Mrcnn  Uuing  Coip. . 


Ma*a  Ha&oaptart.. 


Ripubkc  AiriinM .. 


Hekcoptar  Asaocialion  Intamattoxil.. 
Ak  Traiwporl  Amoc 


Southam  Natural  Qat. 

Sl(y«tar  International  Inc. . 


ConvnonnwaNn  ol  Pannaytvania.. 
Amahcan  Flyart — 


A>  Atlanta 

KatcMwiMrSaratoa.. 


nagant  Air  Coip.. 


Stawart  Intamattonai  Airport.. 

Sobalar 

Zaa  AMna  ol  Egypt 


Oockal 
No 


24100 
21099 


PaWionar 


Mnarve  Company.. 
Hek-Trade  Corp 


24161     Joaaph  0.  Zwacfc 

24212     Davtd  M.  Handhck 

24129    Lany  Laveratt  Lupton „ 

24063  !  Amautical.  Inc 


RaguWtona  anadad 


14  CFR  91  JIM.. 


14  CFR  13S.225<d)  121652(a)... 


14  CFR  121.S79M.. 


14  CFR  135167(a).  (2XwO 
14  CFR  121.424 -.. 


Daacrtplion  of  raAaf  aougM 


14  (^R  21.161 

14  CFR  91.303 

14  CFR  21 .161 

14CyR  141.65 

14  CFR  121.411(a)(6).. 
14  CFR  63  J7 


14  CFR  135.203(a)(1). 


14  CFR  121.163  a  121.291... 

14  CFR  91.303 

14  CFR  91 .303 

14  CFR  91.303 

14  CFR  91J03 


Extanatan  ol  EiMnv«on  3456A  to  alow  paWionar  to  oonMnua  to  oparala  oartain 

OC-e  aircraft  at  a  5  pareani  tncraaaad  laro  tual  and  lan<*ng  watghi  m  rikcargo 

oparabona  undar  P«1  125  ol  the  FAR.  To  amand  cartam  a»craft  aanal  nun*af 

Natad  In  ttw  Examptlon. 
To  amand  Examption  4109  which  alows  pattbonar  to  oparala  BV-234  haiooptara. 

w«i  a  paiaangar  aaating  conBguratton  of  more  than  30  aaa**  and  a  paytoad 

evctti  of  more  tian   7.500  pounda.  undar  Part   135.  aub^ad  to  oartain 

oondNion*  and  Nmitaliont.  It  would  allow  patilionar  to  comply  oMh  1 135.225(d) 

inataadoii  121.652(8). 
To  allow  petitioner  to  engage  the  autoplol  after  takeoff  on  the  MO-80  airoaft  al 

wi  alMude  lower  tfwn  500  leeL  Thie  would  tw  conaislent  wrth  the  approved 

AinHMie  Flight  Manual  aupplemeni  which  allowa  autopilot  engagement  at  200 

laaL 
To  allow  petitioner  to  operate  eirtended  oyen»Blar  IHghta  carryng  a  2-day  auppty 

ol  tood  ratona  aupptymg  at  leaat  SOO  caioriaa  lor  aech  tour  peraona  inatead  of 

1.000  calonea  per  day  tor  each  paraon 
To  allow  petHoner-i  members  to  eliminato  the  reqi*ement  that  at  leaat  one 

takeoff  and  one  lantfng  during  trainino  muat  lie  acompliahed  al  night  by  pilots 

undergoing   upgrad»»g   training   from   »ecorid   in   commarxi   (SIQ   to   p4ot   in 

command  m  the  teme  eirplena  type  and  by  SiC't  who  are  liaiieitioning  to  o»iar 

airptane  types  as  SIC's. 
To  allow  petitioner  to  operate  Fatoon  20C  aircraft  iMHdng  the  provialona  tt  a 

minimum  equipment  list 
To  aiiow  petttioner  to  operate  one  Stage  1  Boeing  707  airplane  In  nonoompianoa 

»»ith  the  operating  noise  limits  unM  "hush  kits"  are  metaHad. 
To  altow  petitioner  to  operala  PA  Piper  Navaio  and  King  Air  1380  akcnA  uHiang 

the  proviaions  ol  minenum  equpmant  liets. 
To  allow  petitiooer  to  devatop  and  aUiiiiiistai  oartain  written  taala  tor  almian 

certification 
To  dtow  petiaoner  to  uae  pravnuely  quaMed  chee*  ainnen  who  do  not  pnaanay 

hold  Oaas  Ml  medical  cartificatsa  in  flight  aimuiator  framing  programa. 
To  Mow  paWionar  to  substmna  training  m  s  nmuiatoc  for  the  raqi*ad  5  houa  Ol 

flight  trammg  in  the  dutlee  of  a  «ght  engineer 
To  altow  the  foiowmg  operators  to  conduct  overaraler  Itffrta  below  500  leal 

above  the  awtaca:  Alaaka  Wand  A«.  inc  Kalel*an  A*  Saraoa.  lot;  Rai«i 

Fly»ig  Sariwce,  Inc.;  Temaco  I  laiiXipters.  Inc.;  Weetfl^ht  Aviation,  Inc.;  Tyaa 

Airlines;  Taquan  A».  Inc.:  Totem  Air  ^_  _ 

To  allow  pettioner  to  begm  aarvtoa  w«hoU  condurtng  the  ra9*ad  50  taw*  Of 

proving  rune  and  full  emergerx>  evacuation  demonstration. 
To  allow  paMoner  to  operate  one  Stage  1  DC-e  avplane  in  noncomptanoe  with 

Itie  operating  notice  limits  untH  it  is  hosfi-Wtted.  _      _ 

To  pernst  the  continued  upeiattuii  of  Stage  1  aircraA  »  Oteaart  liaainaaonal 

Airport 
To  allow  petMonar  to  oparala  one  round  top  charter  flight  to  va»to>»  U.S.  akpofti 

with  a  Boetng  707  that  doae  not  comply  wllh  »ie  cpemtng  nolaa_lni>t 
To  allow  paatoner  to  operate  one  Siege   1    Boemg  707  airplane  to  Oteaart 

International  Airport  in  New  York  in  nonoomptanoe  *0t>  the  uparaUng  noiaa 

limits  until  hush  kits  are  installed. 


DiSPOSinoNS  OF  Petitions  for  Exemption 


Regulattons  affected 


14  CFR  61.77(d)(1). 
14  CFR  47.9(b) 


(»0. 


14  CFR  65.91(c)(1). 
14  on  65.91  (CKI). 
14  CFR  65.91(e)(1). 
14  CFR  63  37(a) 


Oeschption  of  raM  aougM  and  dMpoai«on 


petitionar,  age  62.  to  obtain  a  special  purpoae  pilot 


To  permit  an  employee  of 

certificate  (SPPC).  Oenad  10/30/84 
RecoosiOeration  of  a  Dental  ol  Exemption  to  permit  petitioner  to  report  f»(^  fwors 

annually  instead  of  every  6  montfw  for  the  purpose  of  delarminng  »*<etfier  its 

aircraft  are  based  and  pnmanly  used  m  the  United  States.  Qanwd  lO/X/84 
To  allow  petitionef  to  apply  tor  an  Inspection  Aothonzation  witftout  having  haW  a 

Mechanics  Certificate  wrth  both  Artr-ame  end  Powerplant  ratings  for  the  3-yaar 

penod  immediately  before  the  application  date  Darma  1 1/7/B* 
To  allow  petitioner  to  apply  lor  an  Inspection  Authoniation  even  tfiough  hia 

mecharac  cemficaie  has  not  been  oonnnuousiy  m  effect  for  3  years.  Dmuad  1 1/ 

7/84. 
To  dlow  petitioner  to  apply  lor  an  Inspection  Authorizatnn  wMhotA  having  held  a 

Mechanic 'a  Certilicate  with  Airframe  and  Puwerplant  ratnga  tor  3  urwaarrupted 

yews  immediatofy  before  applcatwn  Oenaa  1 1/7/84 
To  *tow  flight  engineer  students  who  have  completed  the  approved  flight 

engineer  course  to  subatiima  the  10  hours  of  fli*it  training  received  m  an 

•rplwie  snulator  for  the  5  hoin  o(  MgM  lima  raqurad  in  an  airplane.  Omrnd 

11/5/84. 
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S4M 


a4i7j 


2383S 


M196 


19475 


M2M 

34290 
23925 

23716 


NofHwni  Air  Cvqo,  Inc.. 


K6toQQ  Od.  . 


FlgfuSaftMy  Ml.. 

f  • 


MOmMiaLM.- 


GultakMni  Aaroapaca  Caip.„ 


wono  BMOOn  OOVpL .. 


OiSf>osmoNS  OF  Petitions  for  Exemption— Continued 


Fiti  Mr  ffiMiwi  TrampoM,  Inc. 


naQuiaaons  anaciao 


14  CFH  91  39<b)  «  121  157 

14  cm  21.191 

14  CFR  Poriiona  o(  Parts  21  «  91„ 
14  CFR  1X1.371M  121.37a 


14  CFn  61.1S7(aM1>  Appandiii  H  of  P«1  121 


14  CFR  Poriiona  of  Pwls  21  «  91_ 
14  CFR  Pomona  ol  Pans  21  •  91.. 
14  CFR  23  49(bH1) 


14CFR47  1S<b| „ 

14  CFB  1*1.9m 


Oaacnpmn  o)  (akel  sought  and  dispoaition 


To  raconsidar  denal  o)  Examplion  770N  aauad  to  paWnoar  on  Dacambar  27, 
1963.  Tha  axamption  daniad  paUtionar  an  amandmam  to  an  airlenaion  of 
Eaamption  770M  wncti  grantad  nkal  unit  il  larmnalad  on  Oacan«>ar  31.  1863. 
Parttlgmnt  tO/ia/S4. 

To  amand  Examptton  412S  to  add  ona  OC-IO-40  avcraft  and  rallact  ths  ravisad 
raiyalralion  numbar  at  Iha  anraft  now  coi>arad  urxtar  ma  eiefnpaon.  Tba 
axampaon  pamKs  paMnnar  to  oparata  uaing  a  mnmunt  aqupmant  M. 
Granfd  W/X/84 

To  a«ow  pationai  to  operate  Falcon  20  and  Falcon  50  avcrafi  uskzing  Ifw 
prownona  ol  minimum  aqupmani  tat  Tha  anamption  parrrMs  paMionar  to 
oparata  uairtg  a  nmrnum  aqu^xnant  kat.  Granlad  t  t/S/84. 

Tha  a«»mp»on  would  parml  petWonar  to  contract  with  Air  New  Zealand  lor  Itia 
nspection,  rapaa.  and  ovartiaul  ol  Rolla  Royca  Dart  542-10  angnes.  Gnrmd 
10/31/84 

To  parmM  tha  inflight  raquraments  ol  Appandu  A  ol  Part  61  ol  tha  FAP  to  tw 
aceomplnhad  in  an  approved  simulator:  and  to  Iha  agttam  nacaaaary  to  pannil 
paMortar  to  uaa  msmjctors  or  chedi  airman  who  have  not  baan  employad  by 
patinonar  tor  at  least  i  year  m  the  capacity  ol  an  nsltuctor.  chadi  avman.  pdoi 
incammand.  or  second  n  command  ol  an  aaplana  ol  the  same  group  in  which 
•lay  iM  inakucang  or  checking  wahoul  its  inalructars  or  check  airmen  parlicl- 
paling  in  an  approved  Ima  llymg  program  or  approved  Ime  observation  program. 
Omrnd  10/31/84. 

To  alow  paWluiiai  to  oparata  Falcon  20  and  Casana  Citation  ni  aircralt  utilizing 
•m  proviaiona  ol  irwwnum  equipment  mts  Gnnttd  1 1/5/84. 

To  aioar  paWonar  to  operate  leased  CV-580  aircralt  utilizing  the  provisions  ol  a 
mminum  aquvmeot  list  Grantoa  1 1/8/84 

To  permll  lypa  oarMication  ol  (ha  Gull<itream  Aerospace  Model  1500  airplana. 
With  a  stBl  spaed.  V»  m  aicess  ol  61  linols,  but  not  excaedvig  75  knots.  Tha 
Model  1500  •  a  »ngla-angma.  preaaunzad.  tubolanpowared  airplane  to  ba 
cartilicated  to  Pan  23  ol  tha  FAR  GrvUml  1 1/9/84 

To  allow  patitionar  to  obtain  special  ragntration  marks  lor  its  new  balloon  Daned 
10/26/84 

To  alow  petmonar  to  operate  as  an  air  earner  conducting  all.cargo  operationa 
under  tha  aupplemenui  m  earner  rules  ol  Pan  121  ol  tha  FAR  without  holding 
an  ar  earner  operating  certilicaie  issued  n  accordance  with  Specwi  Federal 
Aviation  Ragulatnn  (SFAR)  38.  Oanaa  11/13/84. 


|FR  Doc  8«-naaa  Filed  11-Z7-M:  k4S  (ml 
I  COM  4ai*>M-ll 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Federal  Acquisition  Regulation  (FAR) 
"ilule  of  Two";  Requirements  for 
Setting  Aside  Acquisitions  for  SmaH 


AQENCV:  OfElce  of  Management  and 
Budget 

MTKNt:  Extension  of  comment  period. 


r  The  purpose  of  this  notice  is 
to  extend  the  comment  period  on  the 
"rule  of  two"  in  Part  19  of  the  Federal 
Acquisition  Regulation  (FAR). 


DATE:  Comments  are  due  on  or  before 
December  31, 1984. 

FOfI  FURTHER  INFORMATKMI  CONTACT: 

William  Maraist.  Office  of  Federal 

Pro<;uremenl  Policv.  O.VIB  (202-3U5 
1.100) 

SUPPLEMENTARY  INFORMATKHC  On 

October  12, 1984.  the  Office  of  Federal 
Procurement  Policy  published  a  notice 
for  comment  in  the  Federal  Register  (49 
FR  40135)  on  the  issue  of  the  most 
appropriate  standard  for  determining 
competitiveness  in  making  a  small 
business  set-aside  determination  (e.g. 
rule  of  two.  sufficient  number,  or  other 
standard).  The  comment  period  is 


extended  from  November  30  to 
December  31, 1984. 

Comments 

Comments  should  be  forwarded  to 
William  Maraist,  OfTice  of  Federal 
Procurement  Policy,  OMB,  728  Jackson 
Place,  Washington.  DC  20503  on  or 
before  Decc-mber  31, 1984.  Mr.  Maraist 
may  be  contacted  by  phone  on  202-395- 
3300. 

Dated:  November  27. 1984. 
Donald  E.  Sowle. 

Administrator. 

\n  Doc.  M-31361  Filed  11-27-84: 11 J4  am) 
MLUNQ  COOC  3116-01-11 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  9:30  a.m.  on 
Monday.  December  3, 1984,  to  consider 
the  following  matters: 
Summary  Agenda:  No  substantive  discussion 
of  the  following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single  vote 
unless  a  member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 
Disposition  of  minutes  of  previous  meetings. 
Application  for  consent  to  purchase  assets 
and  assume  liabilities  and  establish  one 
branch: 

Citizens  State  Bank,  Virginia,  Nebraska,  an 
insured  State  nonmember  bank,  for 
consent  to  purchase  certain  assets  of  and 
assume  the  liability  to  pay  certain 
deposits  made  in  The  Lewiston  Co- 
operative Credit  Association,  Lewiston, 
Nebraska,  and  to  establish  the  sole  office 
of  The  Lewiston  Co-operative  Credit 
Association  as  a  branch  of  Citizens  State 
Bank. 
Recommendations  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  a  receiver, 
hquidator,  or  liquidating  agent  of  those 
assets. 
Case  No.  46.144-SR.  Mineral  Bank  of 

Nevada,  Las  Vegas.  Nevada. 
Case  No.  46.147-NR,  Union  National  Bank 

of  Chicago,  Chicago,  Illinois. 
Memorandum  and  Resolution  re: 
Continental  Illinois  National  Bank  and 
Trust  Company  of  Chicago.  Chicago, 
Illinois. 
Reports  of  committees  and  officers: 
Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 


pursuant  to  authority  delegated  by  the 
Board  of  Directors. 
Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative 
enforcement  proceedings  approved'by 
the  Director  or  an  Associate  Director  of 
the  Division  of  Bank  Supervision  and  the 
various  Regional  Directors  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 
Discussion  Agenda:  No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  —  17th  Street, 
N.W.,  Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  November  26. 1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 

|FR  Doc.  84-31311  Filed  11-26-84:  3:52  pm) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  meeting. 

Pursuant  to  the  prffvisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Monday,  December  3, 
1984,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2),  (c)(4),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  Title  5.  United  States 
Code,  to  consider  the  following  matters: 

Summary  Agenda:  No  substantive  discussion 
of  the  following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single  vote 
unless  a  member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings,  termination- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties)  against  certain  insured 
banks  or  officers,  directors,  employees, 
agents  or  other  persons  participating  in  the 
conduct  of  the  affairs  thereof: 
Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),(c)(8),  and  (c)(9)(A)(ii) 


of  the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(6),  (c)(8),  and 
.     (c)(9)(A){ii)). 
I    Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 
iJiscussion  Agenda: 

Request  for  financial  assistance  pursuant  to 
section  13(c)  of  the  Federal  Deposit 
Insurance  Act: 

Name  and  location  of  bank  authorized  to 
be  exempt  from  disclosure  pursuant  to 
the  provisions  of  subsections  (c)(4), 
I       (c)(6),  (c)(8),  and  (c)(g)(A)(ii)  of  the 
'        "Government  in  the  Sunshine  Act "  (5 
U.S.C.  552b(c)(4),  {c)(6),  (c)(8),  and 
(c)(9)(A)(ii)). 
Personnel  actions  regarding  appointments, 
promotions,  administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employes  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6) 
of  the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
N.W.,  Washington,  D.C. 

Request  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  November  26. 1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
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FEDERAL  HOME  LOAN  BANK  BOARD 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  Vol.  No.  49. 
No.  223,  Page  No.  45522,  Date 
published — November  23, 1984. 

PLACE:  In  the  board  room,  6th  Floor,  1700 
G  St.,  NW..  Washington,  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Ms.  Gravlee  (202-377- 
6679). 

CHANGES  IN  THE  MEETING:  The  following 
item  has  been  withdraw  from  the  open 
portion  of  the  bank  board  meeting 
scheduled  Friday,  November  30, 1984,  at 
2:00  p.m. 
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Limitations  on  Direct  Investment  by  insured 

Institutions 
No.  103,  November  28. 1984. 
IJ.  Rno. 
Secretary. 

ira  Dae  U-312X  HM  n-M-«4;  10:52  ub| 


.  NOME  LOAN  MOirTQAQC 
COM*ORAT10N 

OAT*  ANO  TMe  November  3a  1984. 
lOKWajn. 

I>LACC:  1776  G  Street.  NW.,  Washington. 
D.C..  Conference  Room  C,  Eighth  floor. 
tTATUS:  Closed. 

CONTACT  reiOON  FOH  MONK 
WOdMAIlON.  Alan  B.  Hausman,  1778  G 
Street  NW..  P.O.  Box  37248. 
Washington.  D.C  20013  (202)  789^763. 

MATTERS  TO  BE  CONSiOEREOC 

Qosed:  Minutes  of  October  2^  1984.  Board  of 

Directors' Meeting. 
Closed:  President's  Report. 
Closed:  1985  Plan  and  Budget. 
Closed:  Fmancial  Report. 

Date  sent  to  Fadaral  Ragistar  November 
28.1884. 

Maud  Mater. 

Secretary. 

int  Ooc  St-auss  FIM  n-«-Sfc  1:43  pa) 


MTERNATIONAL  TRADE  COMMISSION 

(USITC  SE-S4-56] 

TIME  ANO  date:  10:00  a.m..  Thursday. 
December  6. 1984. 

PLACE:  Room  117.  701  E  Street.  NW.. 
Washington  D.C.  20436. 

STATUS:  Open  to  the  publia 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ralirications. 

4.  Petitions  and  complaints: 

a.  Certain  fifty  position  "D"  pin  electrical 
connectors  (Docket  No.  1117). 

5.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 

intormation:  Kenneth  R.  Mason, 
Secretary.  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc  S4-3121S  Piled  11-23-«4: 4:31  pin| 
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LEGAL  SERVICES  CORPORATION  BOARD 
OP  DIRECTORS  MEETINO 
TIME  AND  date:  It  will  commence  at  1:30 
p.m.  and  continue  until  all  ofHcial 


business  is  completed;  Wednesday. 

December  5, 1984. 

PLACE:  Hotel  Washington  (Washington 

Room),  515  15th  Street,  NW., 

Washington,  D.C. 

status  of  meetino:  Open  (A  portion  of 

the  meeting  is  to  be  closed  to  discuss 

personnel  personal,  criminal,  litigation, 

and  investigatory  matters  under  45  CFR 

1622.5  (a),  (d).  (e),  (f),  (g),  and  (h)J. 

MATTERS  to  BE  CONSIDERED: 

1.  Adoption  of  Agenda 

2.  Introduction  of  Board  Members 

3.  Approval  of  Closing  a  Portion  of  Meeting 

4.  Approval  of  Minutes — October  1. 1984 

5.  Selection  of  Chairman  and  Vice-Chairman 
of  the  Board  • 

8.  Consideration  of  Board  Committees' 
Membership 

7.  Report  by  Corporation  President 

8.  Report  by  Office  of  Comptroller 
—FY  1984  Audit  Report 
—Allocation  of  FY  1984  Carry  Over 
—FY  1986  Budget  Mark 

9.  Report  by  Office  of  Field  Services 

10.  Report  by  Office  of  Information 
Management 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Thomas  J.  Opsut 
Executive  Office,  (202)  272-4040. 
Donald  P.  Bogard. 

President. 

|FR  Doc  SI-31307  FU«i  11-JS-a4: 1:2B  pB| 
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Part  II 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  23 

Airworthiness  Standards;  Normal,  Utility 

and  Acrobatic  Category  Airplanes;  Final 

Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  23826;  Amdt  23-31] 

Airworttiiness  Standards;  Normal, 
litility  and  AcrolMtic  Category 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  revises  the 
airworthiness  standards  for  single- 
engine,  turbopropeller-powered 
airplanes  to  include  whirl  mode 
instability  analysis  and  test  as  one  of 
the  dynamic  evaluations  associated 
with  freedom  from  flutter,  control 
reversal,  and  divergence.  Single-engine, 
turbopropeller-powered  airplanes  are 
now  being  manufactured,  and  such 
dynamic  evaluations  are  necessary  in 
the  interest  of  safety.  This  amendment 
establishes  a  level  of  safety  for 
powerplant  installations  in  single- 
engine,  turbopropeller-powered 
airplanes  consistent  with  that 
estabhshed  for  multiengine, 
turbopropeller-powered  airplanes. 
tFFECnvE  OATE  December  28, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
William  L  Olson,  Regulations  and 
Policy  Office  (ACE-llO),  Aircraft 
Certification  Division.  Central  Region, 
Federal  Aviation  Administration,  601 
East  12th  Street,  Kansas  City,  Missoori 
64106;  telephone  (816)  374-5688. 
SUPPIEMENTARY  INFORMATION: 

Background 

Propeller  whirl  flutter  is  an  aeroelastic 
instability  that  can  occur  in  an  airplane 
with  a  flexible  engine  installation. 

Turbopropeiier  installations  are 
becoming  increasingly  common  on 
single-engine  airplanes,  and  a 
turbopropeiier,  wherever  installed  on  an 
airplane,  can  exhibit  unstable 
oscillatory  motion  resulting  from 
combined  aerodynamic,  inertial,  and 
gyroscopic  modes.  Special  conditions 
have  been  issued  to  cover  these 
requirements  for  single-engine  airplanes 
with  turbopropeiier  engines.  This 
amendment  adopts  the  dynamic 
stability  evaluation  now  required  for 
multiengine  small  airplanes  to  include 
single-engine,  turbopropeller-powered 
airplanes. 

Because  of  their  unique 
characteristics,  turbopropeiier  engine 
installations  require  special 
consideration.  If  damping  and 
aerodynamic  forces  are  not  considered. 


and  the  structure  allows  angular 
deflections,  the  spinning  propeller  could 
behave  like  a  gyroscopic  pendulum.  For 
example,  if  the  system  were  released 
from  an  initial  pitch  deflection,  the 
resulting  angular  velocity  as  the  system 
springs  back  would  induce  a  gyroscopic 
moment  about  the  yaw  axis.  This 
moment  would,  in  turn,  cause  the  system 
to  yaw,  including  a  pitching  moment, 
and  so  on.  Significantly,  in  a  flexible 
system,  gyroscopic  action  of  the  rotating 
propeller  couples  with  natural  pitch  and 
yaw  modes  causing  a  precession  motion 
about  the  axis  of  the  undisturbed 
system.  This  gyroscopic  action  by  itself 
cannot  lead  to  a  divergent  type  whirl 
mode  instability  because  the  net  energy 
input  to  the  system  is  zero.  However, 
when  the  resultant  air  stream  is 
misaligned  from  the  propeller  rotation 
axis  due  to  an  angular  displacement  or  a 
transverse  liner  velocity  of  the  propeller 
axis,  certain  forces  and  moments  are 
generated.  For  example,  if  the  axis  is 
deflected  in  pitch,  a  vertical  lift  force 
together  with  a  yawing  moment  ia 
developed  by  the  propeller,  which,  for 
small  deflections,  is  proportional  to  the 
pitch  angle. 

On  a  typical  conversion  from 
reciprocating  to  turbopropeiier 
propulsion  in  a  single-engine  airplane, 
the  lighter  weight  powerplant  is  usually 
moved  forward  to  maintain  the  center  of 
gravity  between  established  limits. 
While  the  new  longer  engine  mount 
could  meet  requirements  for  engine 
support,  thrust,  and  torque  loads,  it 
could  be  more  flexible  than  the  structure 
it  replaced,  to  the  point  where  propeUer 
whirl  flutter  could  occur. 

In  like  manner,  the  fuselage  of  a  new 
single-engine,  tractor,  turbopropeiier 
airplane  could  be  slimmed  in  profile  to 
accommodate  a  smaller  frontal  area 
engine,  lightened  in  structure  to  support 
less  engine  weight,  and  made  rigid 
enough  to  absorb  engine  thrust  and 
torque  loads.  At  the  same  time,  the 
fuselage  could  be  too  flexible  to  prevent 
propeller  whirl  mode  flutter. 

Another  area  in  which  flutter 
evaluation  is  of  concern  to  the  FAA  is 
the  empennage  of  single-engine,  pusher, 
turbopropeller-powered  airplanes. 
Several  new  airplanes  of  this  type  are 
now  under  development,  and  in  this 
configuration,  empennage  motion  may 
be  influenced  by  loads  from  the 
propeller  as  significantly  as  wing  motion 
is  influenced  in  multiengine, 
turbopropeiier  airplanes. 

The  wording  of  S  2,3.629{e)(2)  of  die 
FAR,  "Engine-propeller  nacelle 
stiffness"  placed  undue  emphasis  on 
engine  mount  and  propeller  hub 
flexibility  with  regard  to  the  whirl  mode 
analysis.  In  actuality,  the  airplane 


normal  modes  include  airplane 
flexibility  as  well  as  flexibilities 
associated  with  the  powerplant 
installation.  Also,  the  word  "nacelle"  in 
i  23.629(e)(2)  implied  stiffness  in  an 
engine  enclosure  whose  main  purpose  is 
reducing  drag.  Accordingly,  amended 
S  23.629(e)(2)  resolves  this  ambiguity  by 
referring  to  propeller,  engine,  engine 
mount  and  airplane  structure  stiffness 
for  the  required  dynamic  evaluation. 

Section  23.629(e)  limited  whirl  mode 
requirements  to  multiengine, 
turbopropeller-powered  airplanes. 
Accordingly,  amended  S  23.629(e) 
includes  all  turbopropeller-powered 
airplanes. 

Discussion  of  Comments 

The  FAA  received  three  public 
comments  in  response  to  Notice  No.  84- 
2  (49  FR  10622;  March  21, 1984),  and  all 
concurred  with  the  proposal. 

EcoQoinic  Evaluation 

In  compliance  with  Executive  Order 
12291  (46  FR  13193,  February  19, 1981), 
the  FAA  has  determined  that  this 
amendment  will  not  be  a  major  rule 
having  an  annual  effect  on  the  economy 
of  $100  million  or  more.  The  last 
applicant  who  complied  with  the  whirl 
mode  Special  Conditions  reported  that 
the  cost  was  less  than  10.000  dollars. 
This  is  a  one  time  cost  for  an  engine 
Installation  approval.  The  amendment 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
indiistries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  This  final  rule  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

In  addition  to  the  reasons  discussed 
earlier,  the  regulatory  impact  of  showing 
compliance  with  this  requirement  is 
minimal  in  that  the  whirl  mode 
evaluation  only  has  to  be  conducted 
once  for  a  specific  airplane  model,  and 
the  expected  cost  is  less  than  that 
considered  significant  on  an  annual 
basis.  In  addition,  the  amendment  is  not 
expected  to  have  subsequent  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities.  Since  this 
amendment  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  a  Regulatory  Flexibility 
Analysis  has  not  been  prepared. 


Federal  Register  /  Vol.  49.  No.  230  /  Wednesday.  November  28.  1984  /  Rules  and  Regulations 


46867 


Conclusion 

The  FAA  has  determined  that  this 
amendment  is  not  a  major  rule  under  the 
provisions  of  Executive  Order  12291, 
and  is  not  significant  under  the 
provisions  of  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  For  the  reasons  discussed  earlier, 
the  FAA  certifies  that  the  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  provisions  of  the 
Regulatory  Flexibility  Act.  In  addition, 
this  amendment  will  have  little  or  no 
impact  on  trade  opportunities  for  U.S. 
firms  doing  business  overseas,  or  for 
foreign  firms  doing  business  in  the 
United  States.  The  draft  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket.  A  copy  of  it  may 


be  obtained  by  contacting  the  person 
under  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety,  Air 
transportation.  Safety,  Tires. 

Adoption  of  the  Amendment 

Accordingly,  Part  23  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  23)  is 
amended,  as  follows: 

PART  23— AIRWORTHINESS 
STANDARDS:  NORMAL,  UTILITY.  AND 
ACROBATIC  CATEGORY  AIRPLANES 

1.  By  amending  S  23.629  by  revising 
the  introductory  text  of  paragraph  (e) 
and  the  text  of  paragraph  (e)(2]  to  read 
as  follows: 


S  23429    Fhittar. 

(e)  For  turbopropeller-powered 
airplanes,  the  dynamic  evaluation  must 
include — 

(1)  •  •  * 

(2)  Propeller,  engine,  engine  mount, 
and  airplane  structure  stiffness  and 
damping  variations  appropriate  to  the 
particular  configuration. 
***** 

(Sees.  313(a),  eoi  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C 
1354(a),  1421  and  1423);  and  49  U.S.C.  106(g) 
(Revised  Public  L  97-449.  January  12, 1983)) 
Issued  in  Washington.  D.C.,  on  November 
2.1984. 

Dooald  D.  Engen. 
Administrator. 

|FR  Doc  M-nov  PIM 11-Z7-M;  S.-46  am) 
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100 45579,  45580,  45758 

117 43953-43956,  44207, 
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Propoawl  Rules: 
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Marine  Mammals 

National  Oceanic  and  Atmospheric  Administration 
Marketing  Agreements 
Agricultural  Marketing  Service 

Natural  Gas 

Federal  Energy  Regulatory  Commission 
Quarantine 

Animal  and  Plant  Health  Inspection  Service 
Trade  Practices 

Federal  Trade  Commission 

Water  Supply 

Environmental  Protection  Agency 

Waterways 

Saint  Lawrence  Seaway  Development  Corporation 
Wildlife 
Land  Management  Bureau 


Agricultural  Mariteting  Service 

RULES 
46869     Oranges  (navel)  grown  in  Arizona  and  California 

Agriculture  Department 

.     See  Agricultural  Marketing  Service;  Animal  and 
Plant  Health  Inspection  Service;  Forest  Service. 

Air  Force  Department 

NOTICES 
Meetings: 

46923  Scientific  Advisory  Board 

Alcohol,  Tobacco  and  Hrearms  Bureau 

RULfS 

Firearms  and  ammunition,  commerce: 
46889         Sales  by  licensees  at  gun  shows 

Animal  and  Plant  Healtti  Inspection  Service 

RULES 

Animal  and  poultry  import  restrictions: 
46872         Horses;  import  permit  requirements;  interim  rule 
affirmed 
Livestock  and  poultry  quarantine: 
46871         Brucellosis;  State  and  area  classifications; 
interim 

Army  Department 

See  also  Engineers  Corps. 

NOTICES 

Meetings: 

46924  Rifle  Practice  Promotion  National  Board 

Coast  Guard 

RULES 

Drawbridge  operations: 
46892         New  Jersey 

PROPOSED  RULES 

Drawbridge  operations: 
46917         Louisiana 

Commerce  Department 

See  Foreign-Trade  Zones  Board:  International 
Trade  Administration;  Minority  Business 
Development  Agency;  National  Oceanic  and 
Atmospheric  Administration. 

Commodity  Futures  Trading  Commission 

NOTICES 
46973     Meetings;  Sunshine  Act  (4  documents) 

Customs  Service 

RULES 

Air  commerce: 

46885  Commercial  aircraft  arriving  in  U.S.:  reporting 
requirements 

46886  Merchandise,  imported;  valuation 

Defense  Department 

See  Air  Force  Department;  Army  Department; 
Engineers  Corps. 


46924 


46924 


46896 


46949 

46931 
46949 


46973 
46951 


Education  Department 

NOTICES 

Grants;  availability,  etc.: 
Handicapped  research;  research  and  training 
centers 

Energy  Department 

See  Federal  Energy  Regulatory  Commission; 
Hearings  and  Appeals  Office,  Energy  Department. 

Engineers  Corps 

NOTICES 

Power  and  energy  projects;  financial  sponsor  and 
preference  customer  selection: 
Town  Bluff  Hydropower  Project.  TX 

Environmental  Protection  Agency 

RULES 

Water  pollution  control;  State  underground 

injection  control  programs: 

Ohio 
NOTICES 
Meetings: 

Resource  Conservation  and  Recovery  Act 
Toxic  and  hazardous  substances  control: 

Interagency  Testing  Committee;  report;  inquiry 

Premanufacture  notices;  monthly  status  reports; 

correction 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act 
Procurement: 

Commercial  activity  review  schedule  (OMB  A- 

76) 


Farm  Credit  Administration 

NOTICES 
46973     Meetings:  Sunshine  Act;  correction 


Federal  Aviation  Administration 

NOTICES 

Environmental  statements:  availability,  etc.: 
Stinson  Municipal  Airport.  San  Antonio,  TX 


46972 


46901 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Interconnection  arrangements,  domestic  aiK* 

international  record  carriers 


Federal  Election  Commission 

NOTICES 
46974     Meetings;  Sunshine  Act 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale 
46899        Connecticut  et  al. 
46897         Missouri  et  al. 
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46918 
46920 


46874 


46911 


46951 


46951 


46951 


46954 
46955 
46955 
46974 


46874 

46911 
46955 


46922 


46893 


46956 


PBOPOSCD  RULES  _- 

Flood  elevation  determinations:     ~' 

California  et  al. 

Maryland:  correction 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 
Deregulation  and  other  pricing  changes 

Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 

Mortgage  loans,  federally  related: 
State  due-on-sale  laws,  preemption;  prepayment 
penalties  prohibition;  extension  of  time.  etc. 

Federal  LatxK  Relations  Authority 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc. 

Federal  Mediation  and  Conciliation  Service 

NOTICES 

Labor-management  cooperation  program: 
Application  solicitation 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Manufacturers  Hanover  Corp. 

Sweetwater  Valley  Corp. 

United  Community  Financial  Corp. 
Meetings:  Sunshine  Act  (2  documents) 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 

Batus  Inc. 
PROPOSED  RULES 
Prohibited  trade  practices: 

Ward  Corp.  et  al. 
NOTICES 

Premerger  notification  waiting  periods;  early 
terminations 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
Wisconsin 

Forest  Service 

RULES 

Land  uses;  permits  for  electric  power  transmission 

General  Services  Administration 

See  also  National  Archives  and  Records  Service 
NOTICES 

Federal  Hotel/Motel  Discount  Directory; 
availability 

m 

Health  and  Human  Services  Department 

See  also  Health  Resources  and  Services 
Administration:  Human  Development  Services 
Office. 


NOTICES 
46957     Federal  financial  participation  in  State  assistance 
expenditures 

Health  Resources  and  Services  Administration 

NOTICES 

Grants;  availability,  etc.: 
46957         Maternal  and  child  health  projects 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 
46928     Special  refund  procedures:  implementation  and 
inquiry 


Human  Development  Services  Office 

NOTICES 

Grants;  availability,  etc.: 
Integrated  service  delivery  systems 
demonstration  projects 


46978 


46869 

46870 
46870 


46917 


46873 


46922 
46923 


46963 
46963 

46963 


46964 


46963 


Immigration  and  Naturalization  Service 

RULES 

Organization,  functions,  and  authority  delegations: 

Service  officers,  powers  and  duties,  etc. 
Transportation  line  contracts: 

Caribbean  Express,  Inc. 

San  Juan  Airlines,  Inc. 

Interior  Department 

See  Land  Management  Bureau:  Minerals 
Management  Service;  National  Park  Service. 

Internal  Revenue  Service 

PROPOSED  RULES 

Excise  taxes: 
Heavy  vehicle  use  tax;  diesel  fuel  tax  credits  and 
refunds;  correction 

international  Trade  Administration 

RULES 

Export  licensing: 

Export  privileges,  temporary  denial; 

interpretation 
NOTICES 
Countervailing  duties: 

Ferroalloys  from  Spain 

Unwrought  zinc  from  Spain 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Glass  construction  blocks 

High  technology  products;  duty  free  treatment  for 
imports;  probable  economic  effects:  correction 
Stainless  steel  sheet  and  strip  from  Spain; 
correction 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 

State  intrastate  rail  rate  authority;  Montana 
Railroad  operation,  acquisition,  construction,  etc.: 

Cimarron  River  Valley  Railway  Co. 


Justice  Department 

See  also  Immigration  and  Naturalization  Service. 
NOTICES 
46964     Agency  information  collection  activities  under 
OMB  review 
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Land  Management  Bureau 

RULES 

Wildlife  management: 
46891         Viable  coral  communities;  transfer  and 
redesignation  of  regulations 

NOTICES 

Classification  of  public  lands: 
46959         Wyoming 

Environmental  statements;  availability,  etc.: 

46958  Clear  Creek  Shale  Oil  Project.  CO 
Meetings; 

46961         Roswell  District  Advisory  Council 

Sale  of  public  lands: 
46961         California 

46959  Nevada 
46959         Wyoming 

Withdrawal  and  reservation  of  lands: 

46961  Arizona;  correction 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf: 
46891         Viable  coral  communities 
NOTICES 
Meetings: 

46962  Outer  Continental  Shelf  Advisory  Board 
Outer  Continental  Shelf;  development  operations 
coordination: 

46961  Exxon  Co.,  U.S.A. 

46962  Koch  Exploration  Co. 

46962         Pennzoil  Exploratioh  &  Production  Co. 

Minority  Business  Development  Agency 

NOTICES 

Group  eligibility  determination  for  assistance: 
46923         Ex-felons 


National  Archives  and  Records  Service 

NOTICES 

Meetings: 
Preservation  Advisory  Committee 


46956 


46908 


46921 


National  Oceanic  and  Atmospheric 
Administration 

RULES 

Marine  mammals: 
Commercial  fishing  operations;  incidental  taking 
of  porpoises  in  eastern  tropical  Pacific  Ocean 
tuna  purse  seine  fishing 

PROPOSED  RULES 

Marine  mammals; 
Commercial  fishing  operations;  incidental  taking 
of  porpoises  in  eastern  tropical  Pacific  Ocean 
tuna  purse  seine  fishing;  advance  notice 


46970     Export  and  import  license  applications  for  nuclear 

facilities  or  materials 

Grants;  availability,  etc.: 
46965        Technology  transfer  and  dissemination  of  nuclear 
energy  process  and  safety  information 

Postal  Service 

RULES 
46895     Freedom  of  Information  Act;  fee  waiver  policy  for 

providing  customer  addresses  to  Government 

agency  requesters;  effective  date  postponed 

NOTICES 
46970     Domestic  mail  classification  schedule:  special 

fourth  class  mail;  correction 

Saint  Lawrence  Seaway  Development 
Corporation 

RULES 
46893     Tariff  of  tolls 

Securities  and  Exchange  Commission 

NOTICES 

46974  Meetings;  Sunshine  Act  (2  documents) 

Small  Business  Administration 

NOTICES 

Applications,  etc.: 

46970  Charterway  Investment  Corp. 
Small  business  investment  companies: 

46971  Maximum  annual  cost  of  money;  Federal 
Financing  Bank  rate 

Tennessee  Valley  Authority 

NOTICES 
46971,    Agency  information  collection  activities  under 

46972  OMB  review  (3  documents) 

46975  Meetings;  Sunshine  Act 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
Saint  Lawrence  Seaway  Development  Corporation. 

Treasury  Department 

See  also  Alcohol.  Tobacco  and  Firearms  Bureau; 
Customs  Service;  Internal  Revenue  Service. 

NOTICES 

Notes,  Treasury: 
46972         AB-ig86  series 


National  Parle  Service 

NOTICES 

Oil  and  gas  plans  of  operation:  availability,  etc.: 
46963         Padre  Island  National  Seashore,  TX 

Nuclear  Regulatory  Commission 

NOTICES 
46966     Agency  information  collection  activities  under 

OMB  review 

Applications,  etc.: 
46969         Southern  California  Edison  Co.  et  al. 

Environmental  statements;  availability,  etc.: 
46966         Duke  Power  Co.  et  al. 


Separate  Parts  in  This  Issue 

Part  II 
46978     Department  of  Health  and  Human  Services.  Office 
of  Human  Development  Services 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appllcat>illty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  ttw  Superintendent  of  Documents. 
Prices  of  new  t>ooks  are  listed  in  tfie 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Oranges  Regs.  605, 604  Amdt.  1,  and 
603  Amdt.  1] 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  Regulation  605  establishes 
the  quality  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  November  30- 
December  6. 1984.  Regulation  604. 
Amendment  1,  increases  the  quantity  of 
such  oranges  that  may  be  shipped 
during  the  period  November  23-29. 1984, 
and  Regulation  603,  Amendment  1, 
increases  the  quantity  of  sach  oranges 
that  may  be  shipped  during  the  period 
November  16-22, 1984.  Such  action  is 
needed  to  provide  for  the  orderly 
marketing  of  fresh  navel  oranges  for  the 
periods  specified  due  to  the  marketing 
situation  confronting  the  orange 
industry. 

DATES:  Amended  Regulation  603 
(§  907.903)  is  effective  for  the  period 
November  16-22, 1984.  Amended 
Regulation  604  (§  907.904}  becomes 
effective  on  November  23. 1984. 
Regulation  605  (§907.905)  becomes 
effective  on  November  30, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle.  202-447-5975. 

SUPPLEMENTARY  INFORMATION: 
Findings 

This  rule  has  been  revised  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  William  T.  Manley,  Deputy 


Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  regulation  and  amendments  are 
issued  under  the  marketing  agreement, 
as  amended,  and  Order  No.  907,  as 
amended  (7  CFR  Part  907),  regulating  the 
handling  of  navel  oranges  grown  in        ■ 
Arizona  and  designated  part  of 
California.  The  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendation  and 
information  submitted  by  the  Navel 
Orange  Administrative  Committee  and 
upon  other  available  information.  It  is 
hereby  found  that  these  actions  will 
tend  to  effectuate  the  declared  policy  oL 
the  act.  f 

These  actions  are  consistent  with  the 
marketing  policy  for  1984-85.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  September  25, 1984. 
The  committee  met  again  publicly  on 
November  20, 1984  at  Porterville, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  quantity  of 
navel  oranges  deemed  advisable  to  be 
handled  during  the  specified  weeks.  The 
committee  reports  the  demand  for  navel 
oranges  is  strong. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  and  amendment  are  based 
and  the  effective  date  necessary  to 
effectuate  the  declared  policy  of  the  Act. 
Interested  persons  were  given  an 
opportunity  to  submit  information  on 
views  on  the  regulation  at  an  open 
meeting,  and  the  amendment  relieves 
restrictions  on  the  handling  of  navel 
oranges.  It  is  necessary  to  effectuate  the 
declared  purposes  of  the  act  to  make 
these  regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 


List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (Navel). 

PART  907— {AMENDED] 

1.  S  907.905  is  added  as  follows: 

§907.905    Navel  Orange  Regulation  605. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  November  30 
through  December  6, 1984,  are 
established  as  follows: 

(a)  District  1: 1,400,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons: 

(d)  District  4:  Unlimited  cartons; 

2.  S  907.904  Navel  Orange  Regulation 
604  (49  FR  45415)  paragraphs  (a)  through 
(d)  are  hereby  revised  to  read: 

§907.904    Navel  Orange  Regulation  604. 

(a)  District  1: 1,140,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons; 

3.  §  907.903  Navel  Orange  Regulation 
603  (49  FR  45415)  paragraphs  (a)  through 
(d)  are  hereby  revised  to  read: 

§907.903    Navel  Orange  Regulation  603. 

(a)  District  1:  920,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  80,000  cartons; 

(d)  District  4:  Unlimited  cartons; 

(Sees.  1-19, 48  Stat.  31.  as  amended;  7  U.S.C. 
601-674} 

Dated:  November  21. 1984. 
Thomas  R.  Clark. 

Acting  Director,  Fruit  and  Vegetable  Division; 
Agricultural  Marketing  Service. 

|FR  Doc.  84-31319  FiM  11-20-64:  8:4S  tml 
■ILUNQCOOe  9410-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  103 

Powers  and  Duties  of  Service; 
Availability  of  Service  Records 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Final  rule. 

summary:  This  rule  designates 
Detention  Service  Officers  assigned  to 
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Immigration  Service  Processing  Centers 
as  Immigration  Officers.  The  addition  of 
these  positions  to  the  officer  ranks  is 
necessary  to  carry  out  the  duties 
specified  at  Immigration  Service 
Processing  Centers,  and  formalizes  a 
procedure  which  will  benefit  the  public 
and  enhance  compliance  with  the  Act. 

EFFBCTWe  DATE  February  23, 1983. 

FOn  FURTHER  INFOMtATION  CONTACT: 

For  General  Information:  Loretta  J. 
Shogren.  Director.  Pobcy  Directives  and 
Instructions.  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Washington,  D.C.  20536, 
Telephone:  (202)  633-3048. 

For  Specific  Information:  G.L 
Blancett,  Detention  and  Deportation 
Officer,  Immigration  and  Naturahzation 
Service,  425  I  Street  NW.,  Washington, 
DC.  20536,  Telephone:  (202)  633-3662. 

SUPPLEMCNTARY  INFORMATION:  Over  the 

past  few  years  the  Immigration  and 
Naturalization  Service  has  had  an 
increase  in  the  number  of  long-term 
detainees  held  at  their  Service 
Processing  Centers.  Under  current 
staffing  patterns.  Service  employees  at 
the  Service  Processing  Centers  do  not 
have  the  required  time  or  training  to 
provide  extensive  counseling  to  those 
long-term  detainees,  establish  a  one-on- 
one  relationship  conducive  to  the 
exchange  of  information,  and  respond  to 
inquiries  on  the  status  of  the 
administrative  and  judicial  processes. 
Incumbents  of  this  new  position  process 
newly  admitted  detainees  and  assist  all 
detainees  in  adjusting  to  the 
requirements  of  institutional  hving.  In 
addition,  incumbents  monitor  the  cases 
of  long-term  detainees  and  keep  the 
detainees  apprised  of  the  status  of  their 
cases. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  this  order  is  exempt  therefrom 
as  provided  by  paragraph  (a)(2)  of 
section  553,  which  exempts  matters 
relating  to  agency  management  of 
personnel. 

In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  order  is  not  a  rule  within  the 
meaning  of  section  1(a)  of  E.0. 12291 
because  it  deals  with  agency 
organization,  management,  or  personnel. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegation 
(Government  agencies).  Organization 
and  functions  (Government  agencies). 


Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

In  f  103.1,  paragraph  (q)  is  revised  to 
read  as  follows: 

S  103.1    Delegations  of  luttiortty. 

***** 

(q)  Immigration  officer.  Any 
immigration  inspector,  immigration 
examiner,  border  patrol  agent,  aircraft 
pilot,  airplane  pilot  helicopter  pilot 
deportation  officer,  detention  officer, 
detention  service  officer,  detention 
guard,  investigator,  general  attorney, 
paralegal  specialist  applications 
adjudicator,  contact  representative,  or 
supervisory  officer  of  such  employees  is 
hereby  designated  as  an  immigration 
officer  authorized  to  exercise  the 
powers  and  duties  of  such  officer  as 
specified  by  the  Act  and  this  chapter. 
*        •        •        *        • 

(Sec.  103  of  the  Immigration  and  Nationality 
Act.  as  amended:  (8  U.S.C.  1103)) 

Dated:  November  21, 1964. 
Raymond  M.  Kiaor, 

Associate  Commissioner,  Enforcement, 
Immigration  and  Naturalization  Service. 

|FR  Doc.  •^.JISS  FOed  11-JB-a4:  MS  am) 
BILUNQ  COOK  441»4V4I 


8  CFR  Part  238 

Contracts  With  Transportation  Lines; 
Addition  of  San  Juan  Airflnes,  Inc. 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

summary:  This  rule  amends  the  listing 
of  transportation  lines  which  have 
entered  into  agreements  with  the 
Service  for  the  preinspection  of  their 
passengers  and  crews  at  locations 
outside  the  United  Slates  by  adding  the 
name  of  San  Juan  Airlines,  Inc. 
effective  date:  October  11, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  J.  Shogren.  Director,  Policy 
Directives  and  Instructions.  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Washington.  D.C  20536, 
Telephone:  (202)  533-3048. 
SUPPLEMENTARY  INFORMATION:  The 
Commissioner  of  Immigration  and 
Naturalization  entered  into  an 
agreement  with  San  Juan  Airlines,  Ina 
to  provide  for  the  preinspection  of  their 
passengers  and  crew  as  provided  by 
section  238(b)  of  the  Immigration  and 
Nationality  Act.  as  amended  (8  U.S.C. 


1228(b)).  Preinspection  outside  the 
United  States  facilities  processing 
passengers  and  crew  upon  arrival  at  a 
U.S.  port  of  entry  and  is  a  convenience 
to  the  traveling  publia 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  adds 
transportation  Unes'  names  to  the 
present  listing  and  is  editorial  in  nature. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 
rule  within  the  definition  of  section  1(a) 
of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  238 

Aliens,  Common  carriers,  Government 
contracts.  Inspections,  Transportation 
lines. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  LINES 

§238.4    {Amended] 

Section  Z38.4  is  amended  by  adding 
the  name  "San  Juan  Airlines,  Ina"  under 
"At  Vancouver." 

(Sec.  103  and  238  of  the  Immigration  and 
Nationality  Act.  as  amended;  (8  U.S.C.  1103 
and  1228)] 

Dated:  November  23,  1984. 
Andrew  J.  CaniucliaeL  Jr., 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 

|FR  Doc  S«-3UM  Filed  11-2»-M:  8  «  ami 
•ILUNO  coot  441«-1IMI 


8  CFR  Part  238 

Contracts  With  Transportation  Lines; 
Addition  of  Cam>bean  Express,  Inc. 

AGENCY:  Immigration  and  Naturalization 
Sepvice,  Justice. 
action:  Final  rule. 

summary:  This  rule  adds  Caribbean 
Express,  Inc.  to  the  hst  of  carriers  which 
have  entered  into  agreements  with  the 
Service  to  guarantee  the  passage 
through  the  United  States  in  immediate 
and  continuous  transit  of  aliens  destined 
to  foreign  countries. 
effective  date:  September  14. 1984. 
FOR  FURTHER  INFORMATION  CONTACT 

Loretta  J.  Shogren.  Director,  Policy 
Directives  and  Instructions.  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Washington,  DC  20536,  Telephone: 
(202)  633-3048. 

SUPPLEMENTARY  INFORMATION:  The 

Commissioner  of  Immigration  and 
Naturalization  entered  into  an 
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agreement  with  Caribbean  Express,  Ina 
on  September  14, 1984,  to  guarantee 
passage  through  the  United  States  in 
immediate  and  continuous  transit  of 
aliens  destined  to  foreign  countries. 

The  agreement  provides  for  the 
waiver  of  certain  documentary 
requirements  and  facilities  the  air  travel 
of  passengers  on  international  flights 
while  passing  through  the  United  States. 
<  Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  makes 
an  editorial  change  to  the  listing  of 
transportation  lines. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 
rule  within  the  definition  of  section  l(a] 
of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  238 

Airlines,  Aliens,  Government 
contracts.  Travel,  Travel  restriction. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORT ATKMI  LINES 

923S.3    (Amended) 

In  S  238.3  Aliens  in  immediate  and 
continuous  transit,  the  listing  of 
transportation  lines  in  paragraph  (b) 
Signatory  lines  is  amended  by:  Adding 
in  alphabetical  sequence,  "Caribbean 
Express.  Ina" 

(Sec.  103  and  238  of  the  Immigration  and 
Nationality  Act,  as  amended;  (8  U.S.C.  1103 
and  1228]) 

Dated:  November  23, 1984. 
Andrew ).  Catmicliael,  |r.. 
Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 

|FK  Doc  M-91313  FiM  11-2»-M:  •:4S  ml 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

9  CFR  Part  78 

(Docket  No.  84-112] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 


summary:  This  document  amends  the 
regulations  governing  the  interstate 
movement  of  cattle  because  of 
brucellosis  by  changing  the 
classification  of  the  State  of  Minnesota 
from  Class  A  to  Class  Free.  This  action 
is  necessary  because  it  has  been 
determined  that  this  State  meets  the 
standards  for  Class  Free  status.  The 
effect  of  this  action  is  to  relieve  certain 
restrictions  on  the  interstate  movement 
of  cattle  from  the  State  of  Minnesota. 
DATES:  Effective  date  of  the  interim  rule 
is  November  29, 1984.  Written  comments 
must  be  received  on  or  before  January 
28, 1985. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
APHIS.  USDA.  Room  728,  Federal 
Building,  Hyattsville,  MD  2078^  Written 
comments  may  be  inspected  at  Room 
728  of  the  Federal  Building  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Thomas  J.  Holt,  Cattle  Diseases 
Staff,  VS,  APHIS,  USDA,  Room  817. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8711. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  brucellosis  regulations  (contained 
in  9  CFR  Part  78  and  referred  to  below 
as  the  regulations)  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  brucella 
infection  present  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program.  The 
classifications  are  Class  Free,  Class  A, 
Class  B,  and  Class  C.  States  or  Areas 
which  do  not  meet  the  minimum 
standards  for  Class  C  are  required  to  be 
placed  under  Federal  quarantine.  This 
document  changes  the  classification  of 
the  State  of  Minnesota  from  Class  A  to 
Class  Free. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the 
period  of  12  months  preceding 
classification  as  Class  Free.  The  Class  C 
classification  is  for  States  or  Areas  with 
the  highest  rate  of  brucellosis,  with 
Classes  A  and  B  in  between. 
Restrictions  on  the  movement  of  cattle 
are  more  stringent  for  movements  from 
Class  A  States  or  Areas  compared  to 
movements  from  Free  States  or  Areas, 
and  are  more  stringent  for  movements 
from  Class  B  States  or  Areas  compared 
to  movements  from  Class  A  States  or 
Areas,  and  so  on.  The  restrictions 
include  testing  for  movement  of  certain 
cattle  from  other  than  Class  Free  States 
or  Areas. 


The  basic  standards  for  the  different 
classifications  of  States  or  Areas 
concern  maintenance  of:  (1)  A  State  or 
Area-wide  accumulated  12  consecutive 
montb  herd  infection  rate  not  to  exceed 
a  stated  level;  (2)  a  Market  Cattle 
Identification  (MCI)  reactor  prevalence 
rate  not  to  exceed  a  stated  rate  (this 
concerns  the  testing  of  cattle  at  auction 
markets,  stockyards,  and  slaughtering 
establishments);  (3)  a  surveillance 
system  which  includes  a  testing  program 
for  dairy  herds  and  slaughtering 
establishments,  and  provisions  for 
identifying  and  monitoring  herds  at  high 
risk  of  infection,  including  herds 
adjacent  to  infected  herds  and  herds 
from  which  irfected  animals  have  been 
sold  or  received  under  approved  action 
plans;  and  (4)  minimum  procedural 
standards  for  administering  the 
program. 

Prior  to  the  effective  date  of  this 
document  the  entire  State  of  Minnesota 
was  classifed  as  a  Class  A  State.  It  had 
''  been  necessary  to  classify  this  State  as 
Class  A  rather  than  Class  Free  because 
of  the  herd  infection  rate.  To  attain  and 
maintain  Class  Free  status,  a  State  or 
Area  must,  among  other  things,  remain 
free  from  brucellosis  in  cattle  for  the 
preceding  12  month  period  and  the 
adjusted  MCI  reactor  prevalence  rate  for 
such  12  month  period  must  not  exceed 
one  reactor  per  2,000  cattle  tested  (0.050 
percent).  A  review  of  brucellosis 
program  records  establishes  that  the 
State  of  Minnesota  should  he  changed  to 
Class  Free  since  this  State  now  meets 
the  criteria  for  classification  as  Qass 
Free. 

Executive  Order  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  major  rule. 
Based  on  information  compiled  by  the 
Department,  it  has  been  determined  that 
this  rule  will  not  have  a  significant 
effect  on  the  economy;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  goverrmient 
agencies,  or  geographic  regions;  and  will 
not  cause  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Changing  the  status  of  the  State  of 
Minnesota  reduces  testing  requirements 
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on  the  interstate  movement  of  certain 
cattle.  Cattle  moved  interstate  are 
moved  for  slaughter,  for  use  as  breeding 
stock,  or  for  feeding.  Testing 
requirements  for  cattle  moved  interstate 
for  immediate  slaughter,  or  to 
quarantined  feedlots  are  not  affected  by 
the  changes  in  status.  Also,  cattle  from 
Certified  Brucellosis-Free  Herds  moving 
interstate  are  not  affected  by  these 
changes  in  status.  It  has  been 
determined  that  the  changes  in 
brucellosis  status  made  by  this 
document  will  not  affect  marketing 
patterns  and  will  not  have  a  significant 
economic  impact  on  those  persons 
affected  by  this  document. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Emergency  Action 

Dr.  John  K.  Atwell,  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Veterinary 
Services,  has  determined  that  an 
emergency  situation  exists  which 
warrants  pubhcation  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  Immediate  action  is 
warranted  in  order  to  delete 
unnecessary  restrictions  on  the 
interstate  movement  of  certain  cattle 
^m  the  State  of  Minnesota. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  533,  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  and  good  cause  is 
found  for  making  this  interim  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  Comments  have  been 
solicited  for  60  days  after  publication  of 
this  document.  A  document  discussing 
comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register. 

List  of  Subjects  in  •  CFR  Part  78 

Animal  diseases.  Cattle,  Hogs. 
Quarantine.  Transportation.  Brucellosis. 

PART  78— BRUCELLOSIS. 

Accordingly,  9  CFR  Part  78  is 
amended  as  follows: 


178.20    [AflMfidedl 

1.  Section  78.20(a)  is  amended  by 
adding  "Minnesota,"  immediately  before 
"Montana". 

2.  In  §  78.20(b),  "Minnesota,"  is 
removed. 


Authority:  Sees.  4.  5,  6.  23  Stat.  3Z  as 
amended:  »ec«.  1  and  2.  32  Stat.  791-792.  as 
amended:  sec.  3,  33  Stat.  1265.  as  amended: 
sec.  2.  65  Slat.  693:  and  sees.  3  and  11.  76  Stat. 
13a  132;  21  U.S.C.  111-113, 114a-l.  115. 120, 
121, 125, 134b,  134f:  7  CFR  2.17,  2.51,  and 
371.2(d). 

Done  at  Washington,  D.C..  this  23rd  day  of 
November,  1984. 
).K.  Atwell. 

Deputy  Administrator,  Veterinary  Services. 

|FR  Doc  M-313ie  Filed  11-2S-M:  S:45  iml 
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9  CFR  Part  92 

(Docket  Na  84-084] 

importation  of  Horses;  Affirmation  of 
Interim  Rule 

AQCNCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACnON:  Affirmation  of  interim  riile. 

SUMMARY:  This  document  affirms  the 
interim  rule  which  amended  the 
regulations  concerning  the  importation 
of  animals  to  require  that  importers  of 
horses  that  are  to  be  quarantined  at 
privately-owned  quarantine  facilities 
must  apply  for  and  obtain  import 
permits  prior  to  entry  of  the  horses  into 
the  United  States.  Under  the  regulations, 
it  is  necessary  for  Veterinary  Services 
(VS)  personnel  to  conduct  examinations, 
collect  or  supervise  the  collection  of 
diagnostic  specimens,  and  supervise  the 
isolation,  quarantine,  care,  and  handling 
of  the  horses  to  ensure  that  they  meet 
the  Department's  quarantine 
requirements  before  release  into  the 
United  States.  The  import  permit 
requirement  is  necessary  to  provide 
prior  notice  of  the  arrival  of  the  horses 
so  that  arrangements  can  be  made  for 
the  availability  of  VS  personnel  to 
conduct  the  necessary  activities. 
Further,  the  information  required  to  be 
submitted  in  the  application  for  the 
import  permit  is  necessary  to  identify 
the  horses,  to  allow  VS  to  contact 
persons  for  the  purpose  of  obtaining  any 
necessary  clarifications  concerning  the 
horses,  to  ensure  that  the  privately- 
operated  quarantine  facility  does  not 
exceed  its  capacity,  to  help  determine 
entry  requirements  for  the  horses,  and  to 
help  trace  the  horses  after  quarantine. 

EFFECTIVE  DATE:  November  29, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Mark  P.  Dulin,  Import /Export 
Animals  and  Products  Staff.  VS,  APHIS. 
USDA,  Room  844-AAA.  Federal 
Building,  Hyattsville,  MD  20782,  301- 
436-8170. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  Part  92 
contain,  among  other  things,  provisions 
concerning  the  importation  of  horses 
into  the  United  States.  In  order  to  help 
prevent  the  introduction  and 
dissemination  of  communicable 
diseases  of  horses,  the  regulations  in 
§  92.3  (a)  and  (g)  provide,  with  certain 
exceptions,  that  horses  intended  for 
importation  into  the  United  States  are  to 
be  entered  at  certain  ports  and 
quarantined  at  United  States 
Department  of  Agriculture  quarantine 
facilities  or  at  privately-operated 
quarantine  facilities  approved  by  the 
Deputy  Administrator  for  Veterinary 
Services  (VS). 

An  interim  rule  published  in  the 
Federal  Register  on  July  2, 1984  (49  FR 
27136-27138),  amended  the  regulations 
to  require  that  importers  of  horses  that 
are  to  be  quarantined  at  privately- 
operated  quarantine  facilities  must 
apply  for  and  obtain  import  permits 
from  VS  prior  to  entry  of  the  horses  into 
the  United  States.  Prior  to  the  interim 
rule  of  July  2, 1984,  only  persons 
importing  horses  from  countries  in 
which  contagious  equine  metritis  exists 
were  subject  to  the  import  permit 
requirements.  The  interim  rule  was 
made  effective  upon  publication. 
Comments  were  solicited  for  sixty  days 
following  publication  of  the  interim  rule. 
One  comment  was  received,  which 
supported  the  interim  rule.  The  factual 
situation  which  was  set  forth  in  the 
interim  rule  still  provides  a  basis  for  the 
amendments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  major  rule.  The  Department  has 
determined  that  this  action  will  not  have 
a  significant  effect  on  the  economy  and 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Most  importers  of  horses  that  are  to 
be  quarantined  at  privately-operated 
quarantine  facilities  already  voluntarily 
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apply  for  and  obtain  import  permits 
prior  to  the  entry  into  the  United  States 
of  such  horses.  This  rule  will  only  affect 
a  few  importers  who  do  not  now  obtain 
such  permits,  and  it  is  anticipated  that 
the  changes  made  by  the  rule  will  have 
very  little  economic  impact  on  such 
importers  of  horses. 

Based  on  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  Diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife, 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMALS  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  the  interim  rule 
amending  9  CFR  92  published  in  the 
Federal  Register  on  )uly  2. 1984.  at  49  FR 
27136-27138  is  adopted  as  a  final  rule. 

Autliority:  Sec  2,  32  Stat  792.  as  amended: 
sees.  2,  4. 11,  76  Stat.  129. 130. 132:  21  U.S.C. 
111.  134a,  134c.  134f:  7  CFR  2.17,  2.51.  and 
371.2(d). 

Done  at  Washington.  D.C,  this  23rd  day  of 
November  1984. 
|.K.  Atwell. 
Veterinary  Services. 

|FR  Doc  84-31317  Filed  11-28-84;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Part  3M 
[Docket  No.  41153-4153] 
Administrative  Proceedinga 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Interpretation. 

SUMMARY:  The  Department  is  clarifying 
the  regulatory  grounds  for  issuance  of 
orders  temporarily  denying  export 
privileges  (15  CFR  Part  388.19). 
EFFECTIVE  DATE:  November  29, 1984. 
FOR  FURTHER  INFORMATION  CONTACT. 
Pamela  P.  Breed,  Deputy  Assistant 
General  Counsel — Enforcement  and 
Litigation,  Office  of  Assistant  General 
Counsel  for  International  Trade.  U.S. 


Department  of  Commerce  (202-377- 
5311). 

SUPPLEMCNTARV  IWrOt—ATIOM.  There 
have  been  recent  proposals  in  the 
Congress  to  amend  the  Export 
Administration  Act  (EAA)  to  provide 
that  an  order  temporarily  denying 
export  privileges  may  be  issued  in  any 
case  in  which  it  is  "necessary,  in  the 
public  interest,  to  prevent  an  imminent 
violation"  of  the  Act  or  any  regulation 
under  the  Act.  An  "imminent  violation" 
standard  could  easily  be  interpreted  in  a 
way  that  would  unduly  constrain  the 
use  of  the  temporary  denial  order  (TDO) 
to  protect  United  States  interests  with 
respect  to  export  controls.  Legislative 
history  concerning  such  an  amendment 
has  suggested  that  adoption  of  the 
"imminent  violation"  standard  would 
not  significantly  narrow  the  grounds  for 
TDOs  from  those  available  prior  to 
amendment.  The  Department  of 
Commerce  believes  it  is  therefore 
important  to  publish  this  interpretation 
of  the  criteria  in  the  existing  Export 
Administration  Regulations 
(Regulations]  for  issuance  of  a  TDO  so 
that  the  usefulness  of  this  enforcement 
mechanism  is  not  reduced,  either  under 
existing  regulations  or  under  new 
legislation. 

This  interpretative  rule  is  exempt  from 
the  notice  and  comment  requirements  of 
the  Administrative  Procedure  Act  and 
will  become  effective  upon  publication 
in  the  Federal  Register. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  interpretive  rule 
because  the  interpretive  rule  was  not 
required  to  be  promulgated  as  a 
proposed  rule  before  issuance  as  a  final 
rule  by  Section  553  of  the 
Administrative  Procedure  Act  or  by  any 
other  law.  Neither  an  initial  nor  final 
Regulatory  Flexibility  Analysis  was 
prepared. 

Because  this  interpretive  rule 
concerns  a  foreign  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  Section 
1(a)  of  Executive  Order  12291  and, 
accordingly,  is  not  subject  to  the 
requirements  of  that  Order.  No 
preliminary  or  final  Regulatory  Impact 
Analysis  has  been  or  will  be  prepared. 

This  interpretation  does  not  impose  a 
burden  under  the  Paperwork  Reduction 
Act  of  1980. 

The  principal  author  of  this 
interpretation  is  Cecil  Himt.  Assistant 
General  Counsel  for  International  Trade, 
Office  of  the  General  Counsel. 

List  of  Subjects  in  15  CFR  Part  388 

Administrative  practice  and 
procedure.  Administrative  proceedings. 
Denial  of  export  privileges.  Exports. 
Temporary  denial  of  export  privileges. 


PART  388-{  AMENDED! 

1.  The  authority  for  Part  388  is  revised 
to  read  as  follows: 

Authority:  Sec*.  4.  S.  ft,  7.  B.  11, 12, 15  and 
21,  Pub.  L  96-72.  50  U.S.C.  App.  2401-2420, 
E.0. 12214  (45  FR  29783,  May  6. 1980):  50 
U.S.C  1701-1706.  EO.  12470  (49  FR  13089, 
April  3. 1984):  Dept.  Organization  Order  10-3. 
effective  September  6, 1984.  and  International 
Trade  Admin.  Organization  and  Function 
Orders,  41-1  (48  FD  26854.  )une  10, 1983)  and 
41-4,  effective  February  9, 1964,  unless 
otherwise  noted. 

2.  Supplement  No.  3  is  added  to  Part 
388: 

Supplement  3 — Grounds  for  Temporary 
Denial  of  Export  Privileges 

Interprets  tioa 

Section  388.19(a)(2)  provides  that  the 
presiding  official  may  issue  an  order 
temporarily  denying  export  privileges  (TDO) 
upon  a  showing  that  the  order  is  required  in 
the  public  interest  to  facilitate  enforcement  of 
the  Act.  any  applicable  Executive  Order,  or 
the  Regulations,  to  avoid  circumvention  of 
administrative  or  judicial  proceedings  or  to 
permit  the  completion  of  investigations. 

These  grounds  should  be  understood,  and 
the  adequacy  of  the  showing  judged,  in  light 
of  the  general  nature  and  objective  of  such 
denial  orders.  Whether  the  investigation  or 
proceeding  is  under  the  Export 
Administration  Act  or  under  regulations  in 
force  under  an  Executive  Order  issued  in 
connection  with  a  presidentially-declared 
national  emergency,  the  nature  and  objective 
of  the  TDO  procedure  is  the  same. 

The  TDO  is  not  to  be  used  as  a 
punishment  but  as  a  means  for  achieving 
important  export  control  objectives.  The 
authority  for  the  TDO  is  not  derived  from  the 
penalty  provisions  of  the  applicable  statute, 
but  is  inherent  in  the  authority  to  restrict 
expKjrts. 

The  TDO  can  serve  export  control 
objectives  in  at  least  two  ways.  By  denying  to 
persons  under  investigation  or  charges  the 
right  to  export,  acquire  abroad  or  deal  in 
U.S.-confrolled  goods  and  technology,  the 
TDO  can  reduce  the  risk  that  such  goods  and 
technology  may  be  diverted  to  destinations  or 
uses  contrary  to  export  control  requirements. 
The  TDO  can  also  help  to  facilitate 
investigations  by  encouraging  a  person  under 
investigation  to  cooperate  in  the  investigation 
and  to  refrain  from  obstructing  any 
administrative  or  judicial  enforcement 
proceedings  that  may  ensue.  The  TDO  can  he 
especially  important  to  the  achievement  of 
export  control  objectives  when  the  person 
under  investigation  or  charges  is  located 
outside  the  United  Sutes.  as  the  TDO  can 
quickly  put  companies  at  home  and  abroad 
on  notice  to  cease  dealing  with  that  person  in 
the  goods  or  technology  covered  by  the  order. 

Although  the  risk  of  future  illegal  activity 
can  justify  seeking  and  issuing  a  TDO.  there 
is  no  need  to  present  evidence  that  a 
violation  is  "imminent",  either  in  time  or  in 
degree  of  likelihood  Indeed,  if  a  violation  is 
"imminent"  in  the  sense  that  an  illegal  export 
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is  about  to  occur,  the  more  effective  step 
usually  is  to  detain,  and  perhaps  ultimately 
seize,  the  shipment  in  question.  On  the  other 
hand,  the  need  for  prudent  protective  action 
in  the  form  of  a  TDO  can  arise  from  the 
general  circumstances  of  the  case,  such  as 
evidence  indicating  that  the  violation  under 
investigation  or  charges  was  significant  and 
deliberate,  rather  than  technical  or  negligent. 

The  provision  in  the  Regulations  that  a 
TDO  may  be  granted  summarily  on  an  ex 
parte  basis  is  balanced  by  provisions  under 
which  a  party  can  move  to  have  the  TDO 
vacated  or  modified.  A  hearing  on  such  a 
motion  can  give  a  person  subject  to  the  TDO 
a  chance  to  persuade  the  presiding  ofncial 
that  the  TDO  is  not  warranted  by  the  risk  of 
future  non-compliance  with  the  Regulations 
or  that  the  TDO  is  not  needed  to  assure 
cooperation  with  the  investigation  and 
acceptance  of  the  enforcement  jurisdiction 
being  asserted.  The  availability  of  this 
procedure  means  that  the  showing  in  suppori 
of  the  ex  parte  request  for  a  TDO  need  not  go 
beyond  providing  reasonable  grounds  for 
belief  that  the  TDO  will  serve  to  advance  one 
or  more  of  the  stated  objectives. 

Dated:  November  19, 1984. 
ThMMkm  W.  Wu. 

Deputy  Assistant  Secretary  for  Export 
Enforcement,  International  Trade 
Administration. 

|FK  Doc.  S4-~]a813  Filed  n-2S-M;  8:45  ■m| 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
(Docket  No.  C-3099] 

Batu«  Inc.;  Prohibited  Trade  Practices, 
and  Affirmative  Corrective  Actiona 

agency:  Federal  Trade  Commission. 
ACTION:  Modifying  Order. 

summary:  This  Order  reopens  the 
proceeding  and  modifies  the  divestiture 
order  issued  against  a  department  store 
operator  on  December  6. 198Z  47  FR 
31392,  which  required  the  company  to 
divest  department  stores  sufficient  to 
reduce  its  floor  space  by  200,000  square 
feet  and  its  sales  volume  by  $20  million, 
as  measured  by  1981  sales.  To  date,  the 
operator  has  received  Commission 
approval  for  divestitures  totalling 
492.000  square  feet  and  $17.9  million  in 
1981  sales,  and  has  petitioned  for 
modification  of  the  Order  stating  that 
any  further  divestiture  would  "account 
for  substantially  more  than  $20  million 
in  1981  sales."  Following  an 
examination  of  the  record  and  the 
company's  plan  of  divestiture,  the 
Commission  concluded  that  the 
company  had  made  a  good  faith 
compliance  effort  and  that  divestiture  of 
a  much  larger  store  to  satisfy  the 
remaining  $2.1  million  sales  volume 


requirement  was  not  in  the  public 
interest.  Therefore.  Paragraph  II  of  the 
original  order  has  been  modified  by 
substituting  for  the  phrase  in  the  first 
sentence  reading  "in  an  amount  not  less 
than  $20  million  as  measured  by  fiscal 
1981  sales"  the  phrase  "in  an  amount 
not  less  than  $17.9  million  as  measured 
by  fiscal  1981  sales." 
DATES:  Consent  Order  issued  on 
December  6. 1982;  Modifying  Order 
issued  November  13. 1984. 
PON  FURTHER  INFORMATION  CONTACT: 
FTC/L-301-18,  Selig  S.  Merber. 
Washington.  D.C.  20580  (202)  634-4642. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Batus.  Inc..  a  corporation. 
Codification  appearing  at  47  FR  31392 
remains  unchanged. 

List  of  Subjects  in  16  CFR  Part  13 

Department  stores.  Trade  practices. 

(Sec.  6,  38  Stat.  721: 15  U.S.C  46.  Interpret  or 
apply  sec.  5,  38  Stat.  719.  as  amended:  sec.  7, 
38  Stat.  731,  as  amended:  15  U.S.C.  45, 18) 

Order  Reopening  Proceeding  and 
Modifying  Order 

Commissioners:  )ames  C.  Miller  III, 
Chairman,  Patricia  P.  Bailey.  George  W. 
Douglas,  Terry  Calvani.  In  the  Matter  of 
BATUS,  Inc..  a  corporation:  Docket  No.  C- 

By  petition  filed  July  17, 1984. 
respondent  BATUS  Incorporated 
("Batus")  requests,  pursuant,  to  section 
5(b)  of  the  Federal  Trade  Commission 
Act  (15  U.S.C.  45(b)).  that  Paragraph  II  of 
the  Commission's  Order  issued  in  this 
matter  on  December  6. 1982.  be  modified 
so  that  Batus  will  not  be  required  to 
make  further  divestitures  to  reach  the 
$20  million  sales  volume  standard  set 
out  in  Paragraph  II  of  the  order. 
Pursuant  to  §  2.51  of  the  Commission's 
Rules  of  Practice  and  Procedure,  the 
petition  was  placed  on  the  public  record 
for  thirty  days.  No  comments  were 
received. 

The  order  required  Batus  to  divest 
department  stores  in  the  Milwaukee. 
Wisconsin  SMSA  sufficient  to  reduce  its 
floor  space  by  200.000  square  feet  and 
its  sales  volume  by  $20  million,  as 
measured  by  1981  sales.  To  date  Batus 
has  received  Commission  approval  for 
divestitures  totalling  492.000  square  feet 
and  $17.9  million  in  1981  sales. 

The  Commission  has  reviewed  Batus' 
plan  of  compliance  with  the  divestiture 
requirements  of  the  order,  including  its 
selection  of  stores,  and  the  efforts 
undertaken  to  fulfill  its  obligations  and 
believes  Batus  has  made  a  good  faith 
effort  to  accomplish  full  compliance 
with  the  order.  The  record  also 
demonstrates  that  sale  of  an  additional 
store  having  a  1981  sales  volume  in  the 
range  of  $2.1  million  to  a  viable 


competitor  is  unlikely.  Given  Batus' 
good  faith  compliance  effort  and  the 
degree  of  divestiture  already  obtained, 
we  believe  that  it  is  not  in  the  public 
interest  to  require  a  divestiture  of  a 
much  larger  store  to  satisfy  the 
remaining  $2.1  million  sales  volume 
requirement.  Therefore,  we  find  that 
modification  of  certain  language  in 
Paragraph  II  of  the  order  is  in  the  public 
interest. 

Accordingly,  it  is  ordered,  that  the 
proceeding  be,  and  it  hereby  is, 
reopened  for  the  purpose  of  modifying 
the  Order  entered  therein; 

It  is  further  ordered,  that  Paragraph  II 
is  amended  by  substituting  in  lieu  of  the 
phrase  at  the  end  of  the  first  sentence 
which  reads: 

"in  an  amount  not  less  than  $20  million  as 
measured  by  fiscal  1981  sales. " 

the  phrase. 

"in  an  amount  not  less  than  $17.9  million  as 
measured  by  fiscal  1981  sales." 

Issued:  November  13, 1984. 

By  direction  of  the  Commission. 
Benjamin  I.  Berman, 
Acting  Secretary. 

(Fit  Doc.  «4-312Se  Filed  ll-ZS-84:  ftiS  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parte  270, 271, 272,  273.  and 
274 

(Docket  No.  RM84- 14-000;  Order  No.  4061 

Deregulation  and  Other  Pricing 
Changes  on  January  1,  1985,  Under 
the  Natural  Gaa  Policy  Act 

Issued:  November  16, 1984. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 


ACTION:  Final  rule^, 


SUMMARY:  On  January  1, 1985,  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
will  deregulate  the  prices  for  substantial 
amounts  of  interstate  and  intrastate  gas. 
The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  to  prepare  for  price 
deregulation  under  section  121  of  the 
NGPA  for  certain  typifs  of  natural  gas 
subject  to  sections  102, 103. 105,  and  106, 
and  is  publishing  new  maximum  lawful 
prices  under  sections  103(b)  and 
105(b)(3). 

EFFECTIVE  DATE:  January  1, 1985. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Peter  ].  Roidakis,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  D.C.  20426,  (202) 
357-8511. 

Elisabeth  Pendley.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington.  D.C.  20426,  (202) 
357-8511. 

SUPPLEMENTARY  INFORMATION: 

Before  the  Commissioners:  Raymond  ). 
O'Connor,  Chairman:  Georgiana  Sheldon, 
A.G.  Sousa,  Oliver  G.  Richard  III,  and 
Charles  G.  Stalon. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  issuing  a 
final  rule  implementing  section  121  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA),  15  U.S.C.  3301-3432  (1982).  On 
January  1. 1985.  NGPA  section  121  will 
deregulate  the  prices  for  substantial 
amounts  of  interstate  and  intrastate  gas. 

In  general,  this  final  rule  states:  (1) 
That  jurisdictional  agency 
determinations  are  still  necessary  for 
section  102  and  section  103  gas  after 
-January  1. 1985:  (2)  that  first  sellers  may 
make  interim  collections  at  the  agreed  to 
deregulated  price;  (3)  that  gas  which 
qualifies  for  both  a  regulated  and  a 
deregulated  category  will  be 
deregulated;  (4)  that  contract  prices  for 
intrastate  contracts  above  $1.00  per 
MMBtu  by  virtue  of  a  definite  price 
clause  will  be  deregulated. 

II.  Background 

At  the  time  Congress  was  considering 
the  NGPA,  oil  prices  were  rising  and 
increasing  demand  and  declining 
supplies  of  natural  gas  created  severe 
shortages  in  many  parts  of  the  nation. 
Political  concern  about  these  market 
distortions,  as  well  as  concern  about  the 
nation's  energy  dependence,  led 
Congress  to  enact  legislation  revamping 
the  natural  gas  pricing  structure  that  had 
existed  under  the  Natural  Gas  Act 
(NGA).  15  U.S.C.  section  717-717w 
(198i2).  and  eventually  to  phase  in 
market  forces  as  a  substitute  for  that 
structure  for  a  substantial  amount  of  our 
nation's  gas  supplies.  Thus,  in  1978. 
Congress  deregulated  some  gas  shortly 
after  the  enactment  of  the  NGPA, 
provided  for  deregulation  of  prices  for 
other  categories  of  gas  over  the  next 
decade,  and  retained  regulatory  and 
pricing  controls  on  other  gas  wells  until 
these  wells  are  depleted. 

Title  I  of  the  NGPA  created  several 
categories  of  natural  gas,  the  first  sale  of 
which  is  subject  to  maximum  lawful 
prices  (ceiling  prices).  Those  categories 
are  based  on  a  variety  of  factors,  such 
as  the  date  the  well  was  drilled,  whether 


the  gas  was  sold  under  intrastate 
contracts  or  committed  or  dedicated  to 
interstate  commerce  (dedicated  gas), 
and  the  need  for  incentives  to  produce 
gas  that  is  otherwise  difficult  or 
uneconomical  to  produce.  In  contrast, 
the  price  of  certain  natural  gas  produced 
from  completion  locations  deeper  than 
15.000  feet,  geopressured  brine,  coal 
seams,  or  Devonian  shale  was 
deregulated  in  1979,  shortly  after 
enactment  of  the  NGPA.  Moreover, 
under  section  121.  the  price  for  section 
102(c)  and  some  section  103  gas  and 
certain  intrastate  gas  will  be 
deregulated  on  January  1, 1985,  while 
additional  section  103  gas  will  be 
deregulated  on  July  1. 1987.  In  addition 
to  price  deregulation,  Congress  also 
mandated  higher  ceiling  prices  on 
January  1, 1985.  for  certain  categories  of 
gas  under  sections  103  and  105.  Since 
the  enactment  of  the  NGPA,  many 
changes  have  occurred  in  the  natural 
gas  markets.  One  development, 
unforeseen  by  the  drafters  of  the  NGPA. 
is  the  current  supply  surplus  of  natural 
gas.  however  temporary  or  long-lived  it 
may  prove  to  be.  "This  oversupply  factor 
is  an  important  consideration  in 
understanding  the  controversy 
surrounding  "dually  qualified"  wells,  as 
discussed  below. 

In  general,  this  rulemaking  concerns 
categories  of  natural  gas  that  will  be 
price  deregulated  under  section  121.  On 
January  1, 1985,  section  121(a)  eliminates 
price  controls  from  "new  natural  gas" 
defined  in  section  102(c)'  and  certain 
gas  produced  from  "new.  onshore 
production  wells"  under  section  103.* 
Except  for  gas  that  is  subject  to  section 
121(e),  section  121  also  deregulates  the 
price  of  intrastate  gas  that  is  categorized 
as  section  105  or  106(b)  gas.  if  the  price 
paid  for  the  last  deliveries  of  such 
natural  gas  occurring  on  December  31, 
1984  (or  the  price  that  would  have  been 


1  "New  natural  ga»"  under  section  102(c)  covers 
three  types  of  gas:  (1)  gas  produced  from  the  Outer 
Continental  Shelf  under  a  lease  entered  into  on  or 
after  April  20. 1977:  (2)  gas  produced  from  an 
onshore  well  on  which  surface  drilling  began  on  or 
after  February  19, 1977.  or  the  depth  was  increased 
by  1.000  feet  on  or  after  that  date,  and  which  is  at 
least  2.5  miles  from  the  nearest  marker  well  or 
which  is  1.000  feet  deeper  than  the  deepest 
completion  location  of  any  marker  well  within  2.5 
miles:  and  (3)  gas  produced  from  a  reservoir  from 
which  natural  gas  was  not  produced  in  commercial 
quantities  before  April  20. 1977.  subject  to  certain 
exclusions. 

'"New.  onshore  production  wells"  under  section 
103(c)  are  onshore  wells  on  which  surface  drilling 
l>egan  on  or  after  February  19. 1977.  and  from  which 
gas  is  produced  from  a  proration  unit  that  meets 
certain  requirements.  Section  121  deregulates  on 
January  1. 1985.  the  price  of  section  103  wells  that 
were  not  committed  or  dedicated  to  interstate 
commerce  on  April  2a  1977.  and  that  produce  gas 
from  a  completion  location  deeper  than  5.000  feet. 


paid  if  no  deliveries  occurred  on  that 
date),  is  higher  than  $1.00  per  MMBtu.* 

The  Commission  has  two  goals  in  this 
rulemaking.  The  first  is  to  resolve  those 
legal  and  policy  issues  that  are 
presented  by  deregulation  of  certain 
categories  of  gas  under  section  121.  The 
second  task  is  to  make  technical 
amendments  to  the  Commission's  NGPA 
regulations  to  conform  them  to  the 
pricing  changes  that  will  take  effect  on 
January  1, 1985. 

On  September  13, 1984,  the 
Commission  proposed  to  amend  its 
regulations  to  prepare  for  price 
deregulation  under  section  121  of  the 
NGPA  for  certain  types  of  natural  gas 
subject  to  sections  102, 103, 105,  and  106 
and  to  publish  new  maximum  lawful 
prices  under  sections  103(b)  and 
105(b)(3).'' 

The  Commission  received 
approximately  100  substantive 
comments  to  this  rulemaking — 45% 
representing  producer  interests.  25% 
representing  pipeline  interests  and  30% 
from  utilities,  local  distribution 
companies,  and  consumer  groups. 
Numerous  personal  letters  from  royalty 
owners,  investors,  and  other  individuals 
were  received. 

III.  Discussion 

A.  Jurisdictional  Agency  Determinations 

Section  503  establishes  procedures 
under  which  well  category 
determinations  are  made  by  State  or 
Federal  jurisdictional  agencies  and  then 
reviewed  by  this  Commission.  Since 
enactment  of  the  NGPA.  this  section  and 
the  Commission's  implementing 
regulations  have  been  used  primarily  for 
determining  whether  gas  qualifies  under 
a  particular  NGPA  pricing  category. 

The  Commission's  proposal  discussed 
several  circumstances  in  which  it  must 
decide  if  section  503  determinations 
would  be  required  after  several 
categories  of  gas  are  deregulated  after 
January  1. 1985.  Even  though  section  121 
deregulates  the  price  of  certain 
categories  of  gas.  the  NGPA  requires 
first  sellers  to  continue  to  file  for 
determinations  for  certain  categories  of 
gas  that  will  be  price  deregulated  after 
the  determination  becomes  final,  where 
determinations  previously  have  been 
required  under  'Title  I. 

1.  Determinations  for  Gas  That  Will  Be 
Deregulated 

For  sections  102  and  103  gas 
deregulated  by  section  121  and  for 
which  a  producer  has  not  filed  for  or 


'See  section  121(e). 

*  Notice  of  Proposed  Rulemaking.  49  FR  36399 
(Sept.  17. 1964)  (Docket  No.  RM84-14-000). 
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obtained  a  determination  prior  to 
January  1, 1985,  first  tellers  must 
continue  to  file  applications  for 
determinations  with  the  appropriate 
jurisdictional  agencies.  The  Commission 
proposed  that  the  NGPA  requires  a 
determination  in  this  instance.  The  vast 
majority  of  commenters  supported  the 
Commission's  reading  of  the  NGPA  ,  but 
requested  that  the  Commission  simplify 
its  section  503  filing  requirements. 

Under  the  determination  process 
Congress  established  in  section  503. 
jurisdictional  agencies  make  certain 
factual  Hndings  about  the  well 
characteristics  for  certain  categories  of 
gas  in  Subtitle  A  of  Title  I  of  the  Act 
Subject  to  certain  interim  collection 
procedures  in  section  503(e),  an 
affirmative  determination  by  the 
jurisdictional  agency  is  a  condition 
precedent  to  a  first  seller  charging  and 
collecting  a  specified  price.  Section  503 
does  not  distinguish  between  gas  that  is 
regulated  or  deregulated,  but  attaches  a 
substantive  effect  to  a  jurisdictional 
agency's  application  of  the  defmitions  in 
section  102(c),  102(d),  103(c),  107(c)  and 
108(b).  Nothing  in  sections  503  or  121 
indicates  that  Congress  intended  this 
substantive  effect  to  be  changed  by 
deregulation  on  January  1, 1985.  Thus, 
the  Commission  believes  that  the  NGPA 
requires  producers  to  obtain  well 
category  determinations,  even  for  gas 
which  will  be  price  deregulated  after  a 
final  determination. 

As  we  noted  in  the  proposal,  the 
Commission's  approach  to  deregulation 
under  section  1()7  followed  this  view. 
Under  section  107(c)(l)-(4),  Congress 
deregulated  the  price  of  certain  types  of 
high-cost  natural  gas.  i.e.,  gas  produced 
from  completions  below  15,000  feet, 
Devonian  shale,  geopressured  brine,  and 
occluded  natiual  gas  produced  from  coal 
seams.  Section  503(a)(1)  requires  that  a 
determination  be  made  "applying  the 
definition  of  high-cost  natural  gas  under 
section  107(c)."  Similarly,  section  107(c) 
requires  that  gas  must  be  "determined  in 
accordance  with  section  503  to  be"  high- 
cost  gas.  Given  this  NGPA  mandate,  the 
Commission  required  that  producers 
obtain  a  determination  in  order  for  gas 
to  be  deregulated  under  section  107(c). 
This  rule  would  adopt  similar 
requirements  for  gas  under  sections 
102(c)  and  103  that  will  be  deregulated 
on  January  1, 1985. 

With  regard  to  commenter's 
suggestions  that  the  Commission 
simplify  its  section  503  filing 
requirements,  the  Commission  notes 
that  it  recently  completed  a  rulemaking 


which  substantially  reduced  the  burden 
imposed  in  filing  for  determinations.* 

Furthermore,  because  some 
jurisdictional  agencies  require  certain 
filing  requirements  in  addition  to  those 
required  by  the  Commission,  the 
Commission  urges  jurisdictional 
agencies  to  consider  streamlining  their 
filing  requirements  for  section  102  and 
section  103  final  determinations  by 
reducing  them  to  the  minimum  required 
by  the  Commission.  The  jurisdictional 
agencies  must  give  written  notice  of  any 
change  in  its  procedures  as  described  in 
S  274.105(b).  Jurisdictional  agencies 
might  also  consider  filing  an  alternative 
plan  with  the  Commission  under 
S  274.207  to  further  decrease  the 
burdensome  filings  and  thereby 
streamline  the  section  102  and  section 
103  determination  process.  However, 
these  alternative  plans  must  satisfy  the 
section  503  statutory  requirement  for 
substantial  evidence. 

2.  Gas  for  Which  Determinations  Have 
Already  Been  Received 

The  Commission  proposed  that,  if  a 
producer  has  already  obtained  a 
determination  prior  to  January  1, 1985, 
that  the  gas  qualifies  as  section  102(c)  or 
103  gas,  no  additional  determination 
that  the  gas  is  deregulated  is  required  by 
the  NGPA.  Hence,  the  price  for  all 
section  102(c)  or  103  gas  that  otherwise 
meets  the  prerequisites  for  deregulation 
is  deregulated  on  January  1, 1985. 
Commenters  supported  this  view.  Under 
this  approach,  producers  would 
determine  whether  the  gas  meets  any 
additional  criteria  for  deregulation 
under  section  121  of  the  NGPA.  The 
Commission  expects  that  pipelines  will 
monitor  a  producer's  decision  as  to 
whether  or  not  the  gas  is  deregulated. 
The  Commission  intends  to  review  these 
decisions  with  audits  apd  investigation 
of  complaints. 

The  Commission  requested  comment 
on  whether  additional  filing 
requirements  were  necessary  for  section 
103  gas  that  had  already  received  a 
determination.  Section  103  gas  must 
meet  two  criteria  to  be  deregulated.  It 
must  not  have  been  committed  or 
dedicated  to  interstate  commerce  on 
April  20, 1977,* and  it  must  be  produced 


*  Reduction  in  Filing  Requirement*  for  Well 
Category  Applications  Under  Section!  102. 103.  107 
and  loe  of  the  Natural  Cat  Policy  Act  of  197&  48  FR 
44508  (Sept.  29.  1983)  (Order  No.  336):  49  FR  560 
(Jan.  S.  1964)  (Order  on  Rehearing). 

'For  purposes  of  determining  whether  the  gas 
was  committed  or  dedicated  lo  mterstate  commerce 
on  April  20.  1977,  the  Commission  intends  (o  apply 
the  defmition  in  section  2(18)  of  the  NCPA.  Under 
the  NGA.  acreage  subiecl  lo  an  interstate  contracl 
was  not  dedicated  gas  until  gas  actually 
commenced  flowing  in  interstate  commerce. 
Conversely,  if  no  gas  under  the  contract  actually 


from  a  completion  location  deeper  than 
5,000  feet. ^  The  Commission  requested 
comment  on  whether  it  has  an 
obligation  to  review  these  deregulation 
criteria  for  section  103  gas  before  a  first 
seller  may  charge  and  collect  the 
deregulated  price.  The  Commission 
considered  requiring  producers  of  such 
gas  to  file  an  affidavit,  either  separately 
or  as  part  of  a  determination 
application,  with  the  Commission  and 
the  purchasing  pipeline  that  the  section 
103  gas  meets  these  criteria. 
Alternatively,  the  Commission  indicated 
that  it  might  require  a  standard  section 
503  determination  by  jurisdictional 
agencies  with  review  by  this 
Commission  prior  to  deregulation  taking 
effect. 

Commenters  were  overwhelmingly 
opposed  to  requiring  any  additional 
filing  requirements  for  section  103  gas. 
These  commenters  supported  the 
Commission's  general  approach  of 
relying  on  pipelines  to  monitor  these 
situations  and  to  rely  on  audits  and 
complaints.  The  Commission  believes 
that  it  is  not  necessary  to  impose 
additional  filing  requirements  at  this 
time.  These  requirements  would  impose 
unnecessary  burdens  on  applicants, 
jurisdictional  agencies  and  this 
Commission  in  a  situation  where  less 
burdensome  alternatives  exist  for 
ensuring  that  the  requirements  of  the 
NGPA  will  be  adequately  met. 

Similarly,  the  Commission  believes 
that  post-January  1, 1985  section  103 


flowed  in  interstate  commerce,  then  the  gas  was  not 
dedicated  gas  under  the  NGA.  Under  section  2(18) 
of  the  NCPA.  however,  gas  may  l>e  committed  or 
dedicated  to  interstate  commerce  before  flowing  in 
interstate  commerce,  if,  when  sold,  it  "would  k>e 
required  lo  be  sold  in  inlerslale  commerce  . . .  under 
the  terms  of  any  contract,  any  certificate  under  the 
Natural  Gas  Act,  or  any  provision  of  such  Act."  See 
generally.  Conoco.  Inc.  v.  FERC  622  F.2d  796  (5th 
Cir.  1980):  Tenneco  Exploration  Ltd.  v.  FERC.  649 
F.2d  376  (5lh  Cir.  1981).  Hence,  gas  which,  if  sold, 
would  have  been  required  lo  be  sold  in  interstate 
commerce  under  the  terms  of  any  contract.  Natural 
Gas  Act  (NGA)  certificate,  or  provision  of  such  Act 
would  be  deemed  committed  or  dedicated  lo 
interstate  commerce  on  April  20, 1977.  With  regard 
to  infill  wells,  if  the  entire  acreage  comprising  the 
proration  unit  is  dedicated,  then  subsequent  infill 
wells  could  not  qualify  for  the  deregulated  price. 

'  For  purpose*  of  determining  whether  the 
completion  location  is  located  at  a  depth  of  more 
than  5,000  feet,  the  Commission  proposed  lo  amend 
I  272.104  to  apply  to  section  103  gas.  Section  272.104 
currently  applies  to  section  107(c)  highcosi  natural 
gas  which  must,  among  other  things,  be  produced 
from  a  completion  location  deeper  than  15.000  feci 
and  requires  thai  the  measurement  "shall  be  the 
true  vertical  depth  from  the  surface  location  lo  the 
highest  perforation  point  of  the  completion 
location."  18  CFR  272.104  (1983).  The  Commission 
believes  it  is  appropriate  lo  use  the  same 
measurement  definition  for  section  103  gas  as  for 
section  107(c)  gas.  as  consistent  with  our  current 
practice.  No  comments  opposing  this  proposal  were 
received. 
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determinations  must  receive  treatment 
identical  to  that  received  by  pre-January 
1, 1985  section  103  determinations  for 
deregulation.  Therefore,  all  pending  and 
prospective  section  103  applications 
automatically  deregulate  once  the 
section  103  determination  is  final, 
provided  that  the  dedication  and  depth 
requirements  are  met.  Neither  an 
additional  filing  requirement  such  as  an 
affidavit  nor  a  second  "deregulation" 
determination  are  necessary  to 
implement  the  dedication  and  depth 
requirements  in  section  121. 

Also,  the  Commission  expects 
pipelines  to  monitor  a  producer's 
decision  as  to  whether  a  well  is 
deregulated.  The  Commission  will 
review  these  decisions  with  audits  and 
investigation  of  complaints.  Pipelines 
complained  of  the  additional  monitoring 
burden  and  the  increased  cost  to  the 
consumer.  In  order  to  minimize  this 
potential  burden,  the  Commission  will 
require  the  producer  to  file  an  affidavit 
with  the  pipeline  at  the  pipeline's 
request,  presenting  information  on  the 
dedication  and  depth  of  the  well.  As  a 
result,  the  pipeline  will  not  need  to 
invest  resources  to  obtain  this 
information. 

3.  Pending  Determinations 

Where  an  application  for  a 
determination  is  pending  before  a 
jurisdictional  agency  or  this  Commission 
on  January  1, 1985,  and  becomes  final 
after  January  1, 1985,  the  Commission 
proposed  that  the  determination  must 
become  final  before  the  gas  qualifies  for 
deregulation.*  This  follows  from  the 
Commission's  proposal  that  producers 
should  be  required  to  obtain  a 
determination  even  for  gas  that  will  be 
price  deregulated  after  January  1, 1985.f 


*  Several  commenters  request  clarification  of 
whether  the  "effective  dale"  of  deregulation,  for  any 
well  is  the  date  on  which  it  is  determined  lo  qualify 
for  a  deregulated  category,  the  dale  for  which  such 
delerminalion  is  filed  or  some  other  date.  A 
mulliplicily  of  dales  for  deregulation,  depending  on 
when  the  wells  qualify  for  a  deregulated  category 
could  make  contracl  administration  confusing.  |ust 
as  the  NGPA  provided  for  section  107(c)(l-4)  gas  to 
t>e  deregulated  on  November  1. 1979.  the  NGPA 
provides  a  date  certain  (January  1. 1985)  for 
deregulation.  Collection  of  the  deregulated  price  as 
of  that  date  is.  we  emphasize.  ■  matter  of  contract, 
however,  subject  lo  the  need  for  a  final 
delerminalion  (for  section  102  and  103  gas)  and  Ihe 
related  dedication  and  depth  requirements. 

•  Although  somewhat  unclear,  some  commenters 
appear  to  ask  whether  a  producer  that  is  charging 
the  higher  section  102(c)  incentive  price  for  gas  that 
has  also  been  eligible  since  1979  for  a  lower 
deregulated  price  under  section  107(c)(l-4),  will  be 
liable  lo  refund  Ihe  difference  between  the  section 
102(c)  price  and  Ihe  otherwise  applicable  contract 
price  for  deregulated  gas  for  past  periods.  In  this 
situation,  no  actual  violation  of  the  NGPA  maximum 
lawful  price  has  occurred.  However,  there  may  be 
questions  raised  as  lo  Ihe  price  paid  under  the 
contracl.  Such  contraclural  disputes  should  be 


Commenters  supported  this  approach 
and  it  is  adopted  for  the  reasons  stated 
above. 

B.  Interim  Collection 

The  Commission's  regulations  state 
two  different  rules  governing  the  price  a 
first  seller  may  collect  while  an 
application  for  a  determination  of  the 
applicable  category  of  gas  is  pending 
before  the  jurisdictional  agency  or  this 
Commission.  The  first  rule  applies  to  gas 
that  is  subject  to  a  ceiling  price  and  for 
which  a  determination  is  required  under 
the  NGPA.  In  that  situation,  the 
Commission's  current  regulations  allow 
producers,  subject  to  contractual 
authorization,  to  collect  the  highest 
ceiling  price  for  which  they  applied.  18 
CFR  273.202(a)(1)  and  273.203(a)(1) 
(1983).  The  second  rule  applies  to  gas 
that  is  deregulated  under  section 
107(c)(l)-(4)  and  for  which  a 
determination  is  required.  In  that 
situation,  the  Commission's  regulations 
allow  a  producer,  subject  to  contractual 
authorization,  to  collect  only  up  to  the 
section  102  price,  not  a  possibly  higher 
deregulated  price,  while  a  determination 
is  pending  before  a  jurisdictional  agency 
or  this  Commission.  18  CFR  273.202(a)(2) 
and  273.203(a)(2)  (1983). 

The  Commission  proposed  several 
changes  to  its  interim  collection 
regulations  in  light  of  deregulation  on 
January  1. 1985.  First,  the  interim 
collection  provisions  of  the  regulations 
would  be  amended  to  apply  not  only  to 
section  107(c)(l)-{4)  gas.  but  also  to 
sections  102(c)  and  103  deregulated  gas. 
Secondly,  the  Commission  proposed  to 
eliminate  the  section  102  price  cap  on 
interim  collections  and  permit  a 
producer  to  collect  the  price  agreed 
upon  by  the  parties  while  an  application 
for  a  determination  for  such  gas  is 
pending  before  a  jurisdictional  agency 
or  this  Commission.  This  rule  would 
apply  both  for  applications  pending  on 
January  1, 1985,  and  for  those  filed  after 
January  1, 1985.  The  deregulated  price 
would  be  the  price  that  the  producer  and 
purchaser  agree  should  be  collected 
during  the  interim  period,  and  thereafter, 
once  the  well  finally  qualifies  for  a 
deregulated  category. 

A  relatively  small  number  of 
commenters  addressed  this  proposal. 
Commenters  suggested  that  although 
producers  file  for  the  correct  NGPA 
category  96%  of  the  time,  this  still  means 
an  incorrect  filing  rate  of  4%,  which,  in 
absolute  dollar  amount,  can  be 
substantial.  Based  on  this  observation, 
these  commenters  request  that  the 


resolved  by  Ihe  parties  in  the  appropriate  judicial 
forum. 


section  102  price  ceiling  continue  to  be 
used  as  a  price  cap  for  interim 
collections  either  on  public  policy 
grounds  that  the  "refund  remedy"  for 
incorrect  category  filings  is  not,  as  a 
practical  matter,  an  adequate  remedy,  or 
on  the  theory  that,  if  regulatory 
restraints  are  further  lifted,  as  proposed, 
the  error  rate  may  far  exceed  the  4% 
error  rate  now  prevailing.  One 
commenter  requested  that  the  escrow 
and  refund  protections  of  interim 
collection  (18  CFR  273.302  and  18  CFR 
154.102  (c)  and  (d),  respectively),  remain 
intact  to  protect  pipelines  and 
downstream  customers  from 
overcollection. 

The  rule  adopted  by  the  Commission 
extends  interim  collection  procedures  to 
sections  102(c)  and  103  gas  and  removes 
the  current  price  limitation  in  favor  of 
whatever  price  the  parties  agree  to.  The 
Commission  still  believes  that  the  new 
rule  will  not  necessitate  more  refunds 
than  under  current  regulations.  If  it  is 
finally  determined  that  the  gas  does  not 
qualify  under  a  deregulated  section, 
however,  the  producer  will  be  required 
to  refund  the  difference  between  the 
price  collected  and  the  otherwise 
applicable  ceiling  price,  with  interest.  18 
CFR  154.102  (c)  and  (d)  (1983).  The 
Commission  believes  this  refund  remedy 
is  adequate.  As  requested,  all  other 
aspects  of  the  Commission's  current 
interim  collection  regulations  will 
remain  in  effect  for  such  gas,  such  as  the 
surety  bond  or  escrow  options. 

One  commenter  made  the  point  that 
the  proposed  rule  sets  the  interim  rate  at 
the  "contract  rate"  rather  than  limiting  it 
to  the  section  102  ceiling  rate.  Other 
commenters  asked  that  the  Commission 
clarify  whether  the  "contract  rate"  was 
intended  to  be  the  new  interim  rate,  or 
whether  a  separate  "agreed  upon" 
interim  rate  was  intended.  The 
Commission  emphasizes  that  it  intends 
that,  in  the  final  rule,  an  agreed-upon 
rate  will  govern  interim  collections. 
However,  if  the  parties  are  entitled  to 
renegotiate  thft  price  upon  deregulation, 
they  need  do  so  only  once.  The  agreed- 
upon  interim  deregulated  price  may 
continue  to  serve  as  the  deregulated 
price,  once  the  gas  is  ultimately 
determined  to  be  deregulated. 

C.  Dual  Qualification  Gas 

Some  gas  qualifies  for  two  NGPA 
categories:  one  regulated  under  a 
maximum  lawful  price  and  one  which 
will  be  deregulated  on  January  1, 1985. 
Examples  of  this  dually  qualified  gas  are 
new  tight  formation  gas  (section 
107(c)(5))  which  also  qualifies  as  section 
102  or  section  103  gas  in  order  to  receive 
the  incentive  price  and  some  stripper 
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well  gas  (section  108)  which  also 
qualiHes  as  section  102  or  section  103  or 
section  105  deregulated  gas.  Many 
contracts  contain  two  clauses— one 
which  sets  the  price  if  gas  is  regulated 
and  one  which  is  implemented  if  gas  is 
deregulated.  Producers  would  prefer  to 
collect  under  the  regulated  category  if 
the  regulated  price  is  higher  than  the 
deregulated  price.  Pipeline  purchasers. 
on  the  other  hand,  want  to  renegotiate 
the  gas  price  to  arrive  at  a  deregulated 
price  which  they  believe  will  be  lower 
than  the  regulated  rate.  By  choosing  to 
remain  regulated,  the  producer  may 
avoid  renegotiation  and  the  potential 
lowering  of  its  contract  price  under 
current  market  conditions.  And,  in  turn, 
the  pipeline  may  be  thwarted  in 
renegotiating  a  new  contract  price. 

The  Commission  proposed  that  gas 
that  qualified  for  both  a  regulated  and  a 
deregulated  category  will  be  considered 
deregulated  and  the  price  would  be 
collected  under  the  clause  of  the 
contract  governing  deregulated  gas.  The 
Commission  beheved  that  Congress 
intended  all  price  controls  for  gas 
specified  in  section  121  to  terminate  on 
January  1, 1985,  whether  or  not  the  gas 
continued  to  qualify  for  a  regulated 
price.  This  interpretation,  the 
Commission  noted,  was  consistent  with 
the  overall  scheme  envisioned  by 
Congress  when  it  enacted  the  NGPA — to 
provide  incentive  prices  to  encourage 
exploration  and  development  of  new 
reserves  in  the  short-term,  and  to 
gradually  substitute  market  forces  for 
regulated  prices  by  phasing  in 
deregulation  in  1985  and  1987. 

Numerous  comments  were  filed  on 
this  significant  deregulation  issue. 
Unlike  comments  filed  by  producers  in 
previous  years,'"  producer  and  royalty 


"Contrary  to  producers'  current  pro-regulation 
stance,  they  formerly  argued  for  decontrol  of  tight 
formation  gas  on  January  1, 1985.  if  such  wells 
qualify.  Numerou*  comments  were  filed  by 
producers  in  Docket  No.  RM79-76.  Interim  Rule 
Covering  High-Cost  Natural  Gas  Produced  from 
Tight  Formations.  45  FR  13414  (February  28. 1980). 
The  following  comment  is  typical  of  those  presented 
by  producers:  "If  a  well  qualifying  as  a  'tight' 
formation  well  also  qualifies  under  section  102.  then 
gas  produced  from  that  well  will  be  price 
deregulated  as  of  {anuary  1. 1985.  Similarly,  if  the 
Commission  maintains  Its  present  requirement  that 
any  'tight'  formation  well  must  also  be  a  section  103 
well,  then  gas  from  any  such  well  must  be  price 
deregulated  as  of  January  1. 1985.  or  July  1. 1987. 
depending  on  the  depth  of  the  well.  Quite  simply, 
the  NGPA  vests  no  discretion  in  the  Commission  in 
this  regard.  'Pius,  the  'act  that  a  well  qualiDes  as  a 
"tight"  formation  well  under  any  regulation 
ultimately  issued  has  absolutely  no  impact  upon  the 
question  of  whether  the  gas  produced  from  such 
well  will  otherwise  be  pnce  deregulated  pursuant  to 
the  provisions  of  Section  121  if  it  also  qualifies 
under  a  deregulated  category. "  Pennzoil  Co.  el  oL 
October  30. 1979.  comments  at  14.  Docket  No. 
RM79-78. 


interest  owner  comments  argued  that 
the  producer  could  choose  to  remain 
regulated  under  section  101(b](5]  and  the 
NGPA  does  not  require  that  this  gas  be 
deregulated.  Many  producers  argue  that 
they  will  be  forced  to  shut  in  wells  if 
these  wells  are  deregulated  because  the 
prices  will  be  uneconomic  after 
renegotiation  with  pipelines.  They  argue 
that  this  would  cause  ihem  severe 
economic  hardship  and  would  deprive 
the  nation  of  needed  gas  reserves. 
Producers  also  argue  that  they  would 
not  have  invested  in  tight  formation 
wells  (section  107(c)(5])  if  they  had 
known  that  this  gas  would  be 
deregulated  on  January  1, 1985. 

Comments  from  pipelines,  gas 
associations,  utiUties  and  consumer 
groups  supported  the  Commission's 
proposal,  arguing  that  dually-qualified 
gas  deregulated  on  January  1, 1985. 

At  the  time  the  NGPA  was  crafted,  it 
was  assumed  that  the  deregulated  price 
would  be  equal  to  or  exceed  the 
otherwise  applicable  regulated 
maximum  lawful  priceSt  However,  this 
probably  will  not  be  the  case  on  January 
1, 1985.  Market  prices  are  currently 
lower  than  the  section  102  and  section 
103  ceiling  prices.  Admittedly,  Congress 
may  not  have  anticipated  such  a 
situation.  It  did,  however,  enact  the 
NGPA  in  the  belief  that  the  marketplace 
could  ascertain  the  value  of  a 
commodity  in  relation  to  supply  and 
demand  and  allocate  gas  resources 
better  than  the  regulated  environment. 
Deregulation  will  accelerate  the  market 
trend  to  competitive  affordable  gas 
prices. 

1.  Section  121  Mandates  Deregulation 

The  Commission  believes  that  the 
position  it  took  in  its  proposal  is  legally 
correct.  Gas  that  is  dually  qualified  must 
be  considered  deregulated  under  the 
NGPA.  The  Commission  believes  that  it 
is  implementing  Congress'  intention  to 
phase  in  deregulation  of  natural  gas. 
Section  121  states  that  all  maximum 
lawful  prices  for  certain  categories  of 
natural  gas,  namely  gas  under  sections 
102(c)  and  103(c),  "shall  *  *  *  cease  to 
apply  effective  January  1, 1985  *  *  *." 
Therefore,  gas  that  qualifies  both  under 
section  107(c)(5)  or  108  and  sections  102 
or  103  will  be  deregulated,  provided  that 
section  103  gas  meets  the  dedication  and 
depth  requirements.  Deregulation 
appears  to  be  mandatory.  Producers 
cannot  opt  out  of  the  statutory  scheme 
on  January  1, 1985,  merely  because 
market  conditions  are  unfavorable.  The 
Commission  finds  more  persuasive  the 
comments  filed  by  producers  on  this 
issue  in  previous  proceedings,  where 


they  too  perceived  a  statutory  mandate 
to  deregulate." 

To  ignore  this  fact  invalidates  the 
Congressional  intent  evident  in  the 
NGPA  scheme  of  phased  decontrol.  The 
NGPA  was  created  to  phase  from 
regulated  ceiling  prices  in  the  short  term 
to  market  clearing  prices  in  the  long 
term.  Producers  complain  because 
market  prices  are  currently  lower  than 
regulated  prices.  Under  deregulation,  the 
ability  to  negotiate  a  contract  above  the 
old  regulated  ceiling  price  is  always 
possible. 

With  a  different  future  market  in 
mind.  Congress  allowed  dual 
determinations  to  expedite  the 
determination  process  and  to  prepare 
for  the  deregulation  process.  Quoting 
from  the  Congressional  Record.  October 
14. 1978,  H  1311S-17: 

Another  way  in  which  dual  determination 
requests  could  be  appropriate  would  be  in 
cases  in  which  one  determination  would 
yield  a  short  term  benefit,  while  another  a 
long  term  advantage.  Such  could  be  the  case 
where  a  new  well  produces  new  gas  and  also 
qualifies  as  a  stripper  well.  A  single 
proceeding  to  determine  quahfication  for 
both  designations  would  permit  the  producer 
to  obtain  stripper  well  pricing  under  section 
108  prior  to  January  1. 1965  and  deregulation 
as  new  gas  thereafter.  In  the  long  run  a  single 
state  proceeding  might  present  less 
administrative  burdens  than  a  subsequent 
proceeding  in  which  a  classiflcation  not 
previously  requested  is  sought 

It  is  our  statutory  obligation  to 
interpret  and  implement  the  NGPA.  If  is 
our  belief  that  the  statutory  intent  to 
deregulate  takes  precedence  over  the 
statute's  increased  supply  objective. 
Thus  when  the  deregulation  date  of 
January  1, 1985  is  reached,  section  121 — 
being  the  last  provision  in  point  of 
arrangement  (Subsection  B),  and 
detailing  deregulation  specifically — is 
the  controlling  section.'^ The  maximum 
lawful  ceiling  prices  for  section  107(c)(5) 
and  section  108  gas  which  also  qualifies 
as  section  102  or  section  103  deregulated 
gas  no  longer  exist.  The  statutory 
language  mandates  deregulation  of  gas 
qualifying  for  a  regulated  and 
deregulated  category  on  January  1, 1985. 
It  is  this  statutorily-mandated 


' '  See.  n.lO.  supra. 

"Basic  rules  of  general  statutory  coiutruction 
and  interpretation  state  that  (1)  when  a  oonflict  in  a 
statute  exists,  the  last  provision  in  point  of 
arrangement  [within  the  statute!  must  control; 
Lodge  1858.  Am.  Fed.  of  Gov't  Emp.  v.  Webb.  580 
F.2d  496  (D.C  Cir.  1978):  (2)  [sipeciHc  terms  will 
prevail  over  the  general  (terms)  in  the  same  or 
another  statute  which  otherwise  might  be 
controlling:  Lodge  1858.  supra,  quoting  Ginsberg  a 
Sons  V.  Popkin.  285  U.S.  204;  (3)  all  sections  must  be 
reconciled  so  as  to  produce  a  symmetrical  whole. 
Federal  Power  Comm.  v.  Panhandle  Eastern  Pipeline 
Col..  337  U.S.  498  (1949). 
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deregulation  that  may  trigger  the  parties' 
contractual  agreements,  with 
subsequent  economic  consequences." 

2.  The  Effect  of  Section  l(n(b)5 

The  Commission  believes  that  section 
101(b)(5)  is  helpful,  but  not  dispositive  of 
the  dual  qualification  issue.  Section 
101(b)(5)  states: 

If  any  natural  gas  qualifies  under  more 
than  one  provision  of  this  title  providing  for 
any  maximum  lawful  price  or  for  any 
exemption  from  such  a  price  with  respect  to 
any  first  sale  of  such  natural  gas,  the 
provision  which  could  result  in  the  highest 
price  shall  be  applicable. 

The  Commission's  proposal  in  this 
docket  requested  "comments  on 
whether  conflicts  between  regulated  and 
deregulated  gas  prices  are  governed  by 
this  section  *  *  *. " 

As  early  as  1979,  in  comments  filed 
under  Docket  No.  RM79-78,  the 
producers  interpreted  the  language  to 
"compel"  deregulation.'*  Producers  now 
contend  that  section  101(b)(5)  only 
refers  to  the  ability  of  first  sellers  to 
collect  the  higher  regulated  prices. 
However,  other  commenters  argued  that 
the  words  "the  provision  which  couJd 
result  in  the  highest  price  shall  be 
applicable"  mean  that,  if  gas  is  eligible 
for  both  regulated  and  deregulated 
prices,  there  always  exists  at  least  the 
potential  for  the  parties  to  negotiate  a 
contract  above  the  old  regulated  ceiling 
price.  We  agree. 

Gas  which  qualifies  for  two  different 
ceiling  prices,  or  for  a  ceiling  price  and  a 
deregulated  price,  would  qualifiy  for  the 
highest  applicable  price.  In  this  case,  the 
deregulated  price,  which  always  could 


"Some  producers  raised  an  isstie  concerning  the 
tax  credit  election  available  for  tight  formation 
wells  under  the  Crude  Oil  Windfall  Profits  Tax 
Act  sections  231  (a)  and  (b).  These  provisions  have 
been  cited  in  support  of  the  proposition  that  tight 
formation  gas  was  intended  by  Congress  to  be 
forever  regulated,  even  if  dually-classiried  as 
section  laz(c)  or  oeregulaled  section  103  gas.  An 
examination  of  the  restrictions  applicable  to  the 
use  of  this  tax  credit  belies  this  interpretation, 
however. 
Congress  provided  thus: 

(B)  Special  rules  for  gas  from  tight  formations — 

The  term  "gas  produced  from  a  tight  formatioD" 

shall  only  include — 
(I)  Gas  the  price  of  which  is  regulated  by  the 

United  Stales,  and 
(ii)  Gas  for  which  the  maximum  lawful  price 

applicable  under  the  Natural  Gas  Pohcy  Act  of 

1978  is  at  least  ISO  percent  of  the  then  applicable 

price  under  section  103  of  such  Act. 
28  U.S.C.  29(c)(2)(B)  (formerly  26  U.S.C 
44(D)(cK2)(B).I 

It  is  plain  that  the  tax  credit  option  was  intended 
by  Congress  to  be  availal>le  only  so  long  as  the 
price  of  the  gas  "is  regulated  "  (section  (B)(i|. 
above).  Thus.  Congress  provided  for  removal  of  the 
tax  credit  when  tight  formation  gas  became 
deregulated,  either  at  a  result  of  dual  clasaification. 
or  otharwise. 

'*  Sep*.  10.  supra. 


result  in  a  price  higher  than  a  regulated 
price,  prevails.  Although  we  do  not  find 
section  101(b)(S)  compelling  on  this 
issue,  it  clearly  provides  for  automatic 
eligibility  for  the  deregulated  price, 
subject  to  the  agreement  of  the  parties. 
Much  has  been  said  about  section 
101(b)(5).  This  statutory  section  must  be 
understood  in  the  context  of  the 
contractural  agreements  that  exist 
between  the  parties.  However  "could"  is 
interpreted,  it  may  never  operate  to 
nullify  the  effectiveness  of  a  contractual 
pricing  right  that  is  triggered  by 
statutory  deregulation. 

3.  Producers  Qaim  of  Reliance  On  the 
Incentive  Prices 

Some  producers  claim  reliance  on  the 
incentive  price  in  section  107(c)(5)  and 
in  section  108,  and  state  that  the 
Commission  can  not  arbitrarily  deny 
their  ability  to  collect  the  incentive 
price.  The  Commission  believes  that  this 
reliance  is  misplaced.  It  should  have 
been  clearly  understood  that  the 
incentive  price  was  to  be  statutorily 
removed  by  section  121  for  section 
102(c]  and  qualifying  section  1^3  gas. 

The  Commission  response  to 
comments  filed  by  producers  in  Docket 
No.  RM79-76  put  the  producers  on 
notice  since  February,  1980.  when  the 
interim  rule  on  tight  formations  was 
issued,  that  tight  formation  section 
107(c)(5)  gas  would  deregulate  if  the  gas 
also  qualified  as  section  102(c)  or 
section  103  gas.  In  the  1980  interim  rule 
discussion  on  deregulation,  the 
following  was  stated: 

The  Commiuion  was  interested  in 
soliciting  comments  as  to  whether  section 
101(b)(5)  of  the  NGPA  requires  the  eventual 
deregulation  of  tight  formation  gas  which  also 
qualifies  as  section  103  gas  the  price  for 
which  is  deregulated  in  1965  or  1987  *  *  *. 
Those  that  responded  to  this  request  argued 
that  section  101(b)(5)  compels  deregulation  of 
tight  formation  gas  when  that  gas  is  finally 
determined  to  qualify  under  a  deregulated 
category.  The  Commission  agrees  and  notes 
with  regard  to  the  change  in  the  interim  rule 
that4his  argument  applies  equally  to  new 
tight  formation  gas  which  qualifies  luider 
section  102(c). " 

In  light  of  the  above  discussion,  the 
Commission  believes  that  the  producers' 
claim  of  reliance  is  unsubstantiated. 

4.  Economic  Dislocation 

The  Commission  is  not  insensitive  to 
the  economic  dislocation  which  will  be 
caused  by  deregulation  of  gas  categories 
that  are  dually  qualified.  However,  the 
mandate  of  the  NGPA  is  clear.  Gas 


which  qualifies  for  a  regulated  and 

deregulated  price,  deregulates. 

The  Commission  recognizes  that 
deregulation  will  have  an  effect  on  the 
typical  gas  sales  contract.  First,  the 
maximum  lawful  prices  are  ceiling 
prices  only;  contract  prices  may  be 
lower  than  the  ceiling  price.  Second, 
these  regulated  ceiling  rates  do  not  set 
the  floor  for  deregulated  prices.  Third, 
many  gas  sales  contracts  contain  a 
clause  which  requires  the  parties  to 
renegotiate  the  sales  contract  if 
deregulation  occurs.  These  deregulation 
clauses  would  allow  market  forces  to 
reshape  the  contractual  price  terms 
upon  deregulation.'* 

Once  deregulation  of  section  102(c) 
and  quahfying  section  103  gas  occurs, 
the  contract  between  the  parties  must 
control.  Many  contract  deregulatioo 
clauses  appear  to  allow  no  choice — 
renegotiation  will  begin  if  deregulation 
occurs.  This  process  is  triggered  by  the 
contract  and  the  NGPA's  scheme  of 
deregulation,  not  by  this  Commission's 
policy  preferences.  The  Commission's 
implementation  of  the  statute  is  not 
"forcing"  renegotiation:  rather,  the 
renegotiation  process  occurs  as  a  result 
of  the  deregulation  language  in  the 
statute  and  the  parties'  own  contracts. 
The  Commission's  authority  to  interpret 
contracts  is  limited  by  the  decision  in 
Pennzoil  Co.  v.  FERC. "  Indeed,  section 
101(b)(9)  seU  forth  the  effect  of  the 
contract,  regardless  of  the  statutorily 
imposed  maximum  lawful  ceiling  prices 
or  exemptions  from  ceiling  prices,  i.e., 
deregulated  prices.  In  fact  the  c:on tract 
terms  prevail.  The  statute  in  section 
101(b)(9)  states  that  such  ceiling  prices 
"shall  not  suj^ersede  or  nullify  the 
effectiveness  of  the  price  established 
under  such  contract." 

Thus,  any  economic  harm  to 
producers  flows  from  the  NGPA  and 
their  contracts.  This  harm  does  not  flow 
from  this  Commission's  exercise  of 
discretion  in  administratirely 
deregulating  gas.  The  Commission  has 
no  such  authority.  In  this  instance,  our 
mandate  is  to  determine  Congress' 
intent  with  regard  to  the  dual 
qualification  problem. 


"Sse  Interim  Rule  Covering  High-Coal  Natural 
Gas  from  Tight  Fomubons.  45  FR  13414  (Feb.  28. 
1980). 


••See.  DOE— ElA.  Stroctnre  and  Trends  in 
Natural  Gas  Wellhead  Contracts.  November.  1983. 

"645  F.2d  380  (Slh  Cir.  1981),  cert,  denied  464 

U.S.  1142  (1982). FERC  can  no  longer  interpret 

or  apply  i  154.03  to  these  contracts.  Whether  such  a 
contract  authorises  escalation  to  NGPA  prices  is  for 
stale  or  federal  courts  to  decide,  unless  the  NGPA 
vested  in  FERC  independent  authority  to  interpret 
cootracts  concerning  gas  not  within  FERC's 
jurisdiction." 


46880 
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5.  Gas  Qualifying  as  Section  107  Tight 
Formation  Gas 

In  order  to  qualify  as  new  tight- 
formation  gas  under  section  107(c)(5).  a 
producer  must  file  the  same  information, 
in  addition  to  other  information,  that 
would  be  filed  to  qualify  as  a  section  102 
or  103  determination.  18  CFR 
274.205(e)(l)(i)  (A)  or  (B)  and 
271.703(b)(2)(a)  (1983).  Thus,  a 
determination  that  gas  qualiHes  as  new 
tight-formation  gas  is  implicitly  a 
determination  that  the  gas  meets  the 
qualirications  for  either  section  102(c)  or 
103.  Accordingly,  for  new  tight 
formation  gas  for  which  a  producer  has 
received  a  Hnal  determination  prior  to 
January  1. 1985.  the  Commission 
proposed  that  such  gas  would  be 
deregulated  under  section  121  if  the 
application  contained  the  data  and  met 
the  requirements  for  section  102(c}  or 
103  gas. 

Producers  argue  that  tight  formation 
gas  is  section  107(c)(5)  gas,  not  section 
102  or  section  103  gas.  The  Commission 
does  not  agree.  Such  gas  is  obviously 
qualified  for  both  categories.  Meeting 
the  statutory  criteria  of  section  102  or 
section  103  is  a  prerequisite  to 
qualification  as  new  tight  formation  gas 
under  section  107(c)(5).  The  Commission 
thus  beUeves  that  determinations  that 
gas  quahfies  under  section  107(c)(5)  new 
tight-formation  gas  should  also  be 
considered  section  102  or  103 
determinations,  regardless  of  whether 
that  was  explicit  at  the  time  that  the 
determination  was  made. " 

D.  Deregulation  of  Intrastate  Gas 

Section  121(a)(3)  deregulates  the  price 
of  intrastate  contracts  where  the  price 
paid  on  December  31, 1984.  is  higher 
than  $1.00  per  MMBtu.  Section  121(e), 
however,  imposes  a  new  ceiling  price  '• 
on  existing  or  successor  contracts  but 
not  rollover  contracts. '"otherwise 
deregulated  by  section  121(a)(3).  if  the 
price  is  established  under  an  indefinite 
price  escalator  clause. 

This  complicated  scheme  of 
deregulatton  raised  several  issues  on 
which  the  Commission  made  proposals. 


"Cai  covered  by  i  2n.7O30))(3).  recompletion 
tight  formation  gas.  does  not  necessarily  qualify 
under  either  section  102  or  section  103.  However,  if 
a  recompletion  tight  formation  well,  in  addition  to 
receiving  a  section  107(c)|5)  determination,  also  has 
received  either  a  section  102(c)  or  the  appropriate 
section  103  determination,  it  would  deregulate  on 
January  1. 1985. 

"The  new  ceiling  price  is  established  by  section 
105(b)(3)(B). 

"Various  commenters  argued  that  rollover 
contracts  were  never  "reregulated"  by  section 
121(e).  contrary  to  Inferences  drawn  from  the 
Commissions  proposal.  The  Commission  did  not 
mtend  to  imply  that  rollovers  would  be  reregulated 
and  therefore  agree*  with  these  commenters. 


several  on  how  to  decide  whether  gas 
was  priced  over  $1.00.  and  several 
relating  to  indefinite  price  escalator 
clauses. 

1.  Determining  Whether  the  $1.00 
Threshold  Is  Met 

Sections  121  and  105  of  the  NGPA 
provide  generally  that  intrastate  gas.  the 
price  of  which  is  greater  than  $1.00  per 
MMBtu  on  December  31, 1984,  is 
deregulated,  provided  that  the  price  has 
not  been  "established  under"  an 
indefinite  price  escalator  clause  (as 
defined  in  sectiou  105).  If  the  price  is 
greater  than  $1.00  per  MMBtu  but  is 
established  under  an  indefinite  price 
escalator,  section  105(b)(3)  of  the  NGPA 
imposes  a  price  limit  equivalent  to  the 
section  102  ceiling  price  with  a  slightly 
lower  adjustment  factor,  in  addition  to 
inflation.  In  a  sense,  section  121 
deregulates  the  whole  universe  of 
section  105  gas  on  January  1, 1985,  and 
section  105(b)(3),  at  the  same  moment, 
re-regulates  any  such  gas  that  was  over 
$1.00  per  MMBtu  in  price  on  the  last  day 
of  this  year  pursuant  to  an  indefinite 
price  escalator  (except  for  gas  sold 
under  "rollover"  contracts). 

The  notice  of  proposed  rulemaking 
(NOPR)  stated  that  the  section  121(e) 
and  105(b)(3)(A)  limitation  applied  only 
to  a  situation  where  operation  of  an 
indeHnite  price  escalator  was  necessary 
in  order  to  exceed  the  $1.00  threshold.  In 
a  situation  where  an  intrastate  contract 
contained  both  a  fixed  price  term  and  an 
indefinite  price  term,  and  both  were 
over  $1.00  per  MMBtu  on  January  1, 
1985,  the  NOPR  proposed  that  the 
section  105(b)(3)(A)  limitation  would  not 
apply,  even  if  the  price  on  December  31, 
1984  was  determined  pursuant  to  the 
indefinite  price  clause.^' 

Some  commenters  objected  to  this 
interpretation.  On  the  other  hand,  many 
commenters  supported  the  position  put 
forth  in  the  NOPR.  After  careful 
consideration  of  the  comments  on  this 
subject,  the  Commission  has  determined 
to  affirm  the  initial  position  and 
rationale  on  this  issue  set  forth  in  the 
NOPR.  There  is  a  general  lack  of 
discussion  in  the  legislative  history  on 
this  precise  point.  However,  the 
language  of  the  statute,  and  the 
legislative  history  that  does  exist, 
appears  to  favor,  on  balance,  the 
position  enunciated  in  the  NOPR. 
Accordingly,  S  271.506(a)  is  being 
adopted  as  proposed. 


"  Pursuant  to  18  CFR  271.704(a)(3).  any  amount 
paid  solely  by  reason  of  the  maximum  lawful  price 
provided  for  production  enhancement  work  shall  be 
disregarded  for  purposes  of  applying  section 
121(a)(3)  of  the  NGPA.  This  provision  still  applies. 


2.  Percentage  of  Proceeds  Sales 

A  second  situation  in  which  it  is 
unclear  how  to  determine  if  the  $1.00 
threshold  was  met  arose  when  the  price 
paid  under  an  intrastate  contract  is 
based  on  a  percentage  of  the  proceeds  * 
from  a  subsequent  first  sale  (percentage 
sale).  Determining  whether  the 
percentage  sale  price  is  above  $1.00  per 
MMBtu  on  December  31, 1984,  obviously 
presents  the  problem  of  determining  a 
specific  price  paid  on  December  31, 
1984.  If  conceived  of  as  a  daily  price,  a 
percentage  sale  price  can  fluctuate  on  a 
daily  basis.  For  example,  under  a 
percentage  sale,  the  price  of  gas,  if 
reported  on  a  daily  basis,  may  be  above 
$1.00  on  December  28,  below  $1.00  on 
January  1, 1985,  and  above  $1.00  again 
on  January  3, 1985. 

The  Commission  faced  a  similar 
problem  in  Order  No.  68,"  in  which  the 
Commission  had  to  determine  whether  a 
percentage  sale  exceeded  the  section 
105  and  106(b)  ceiling  price.  The 
Commission  noted  that  "the  pricing 
mechanisms  under  sections  105  and 
106(b)  appear  to  assume  a  specific  price 
stipulated  by  the  terms  of  the  contract." 
That  order  resolved  this  dilemma  by 
reference  to  the  subsequent  resale 
between  the  percentage  sale  buyer  and 
subsequent  purchaser  (resale  contract). 
If  the  resale  contract  was  within  the 
ceihng  price  authorized  by  the  NGPA, 
then  the  Commission  assumed  that  the 
price  paid  under  the  percentage  sale 
was  within  the  ceiling  price  of  the 
NGPA.  The  Commission  noted  that  this 
was  "the  only  practical  course." 

For  purposes  of  determining  whether 
section  105  gas  subject  to  percentage 
sales  contracts  is  priced  above  $1.00  per 
MMBtu  and  thereby  deregulated,  the 
Commission  proposed  to  follow  the 
same  rule  established  in  Order  No.  68. 
As  proposed  in  §  271.506(c),  if  a  resale 
contract  that  follows  a  prior  percentage 
sale  is  above  $1.00  per  MMBtu,  the 
Commission  would  deem  the  percentage 
sale  deregulated  by  operation  of  section 
121.  Conversely,  if  the  price  paid  under 
the  resale  contract  is  below  $1.00  per 
MMBtu  on  December  31, 1984,  then  the 
Commission  will  deem  the  percentage 
sale  not  deregulated  by  operation  of 
section  121. 

All  but  one  commenter  on  this  issue 
supported  the  Commission's  proposal. 
Most  stated  that  this  approach  offered 
the  benefit  of  administrative  simplicity 
and  convenience  for  all  concerned.  The 
objecting  commenter  (a  State  agency) 
stated  that  it  did  not  believe  "sufficient 


"Rules  Generally  Applicable  to  Regulated  Sales 
of  Natural  Gas  and  Ceiling  Prices.  45  FR  5678  (|an. 
24. 1980)  (Order  No.  68). 
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protection"  would  be  afforded  by  this 
approach,  although  it  seemed  to  agree 
that  any  impact  in  the  current  market 
appeared  "to  lack  harmful  effect." 

The  Commission  recognized  that 
under  this  proposal,  there  may  be 
certain  instances  where  the  price  paid 
under  the  resale  contract  is  over  $1.00 
per  MMBtu  and  the  percentage  given  to 
the  seller  is  less  than  $1.00  per  MMBtu. 
and  thus  is  not  technically  eligible  for 
price  decontrol.  The  Commission 
believes  that  this  problem  is  de  minimis. 
Under  section  1(K,  the  ceiling  price  for  a 
percentage  resale  that  remains  regulated 
is  the  section  102  price  ($3.845 — 
December  1964).  The  Commission 
believes  that,  given  the  current  surplus 
market,  there  will  be  few  instances  in 
which  the  price  collected  for  a 
percentage  sale  of  deregulated  gas 
would  exceed  or  equal  the  section  102 
price.  Thus,  it  makes  little  practical 
difference  whether  the  Commission 
considers  these  percentage  sales 
regulated  or  deregulated  sales.  Also,  a 
decision  to  deregulate  the  percentage 
sale  contract  will  have  no  rate  impact 
on  consumers  since  the  resale  contract 
already  qualified  for  a  deregulated  price. 

The  Commission,  therefore,  will 
resolve  the  percentage  sale  problem  as 
was  done  in  Order  No.  68,  and  proposed 
in  the  NOPR. 

3.  Indefinite  Price  Escalator  Clause 
Issues 

The  NGPA  at  section  105(b)(3)(B) 
defines  the  term  "indefinite  price 
escalator  clause"  to  include  any 
provision  of  any  contract — 

(1)  Which  provides  for  the  establishment  or 
adjustment  of  the  price  for  natural  gas 
delivered  under  such  contract  by  reference  to 
other  prices  for  natural  gas.  for  crude  oil.  or 
for  refined  petroleum  products:  or 

(ii)  Which  allows  for  the  establishment  or 
adjustment  of  the  price  of  natural  gas 
delivered  under  such  contract  by  negotiation 
between  the  parties. 

15  U.S.C.  3315(b)(3)(B)  (1982). 

The  Commission  expects  there  may  be 
some  instances  where  the  parties 
disagree  as  to  whether  a  specific  clause 
is  an  indefinite  price  escalator  clause 
under  this  definition. 

In  the  preamble  to  Order  No.  23*^  the 
Commission  gave  several  examples  of 
clauses  in  intrastate  contracts  that  fall 
within  the  section  105(b)(3)(B)  definition 
of  indefinite  price  escalator  clauses — 
most-favored-nations  clauses,  price- 
reference  clauses,  certain 
redetermination  clauses,  FPC  clauses. 


area  rate  clauses,  and  other  such 
clauses.**  The  Commission  proposed 
that  these  clauses  are  within  the 
definition  of  indefinite  price  escalator 
clauses  in  section  105(b)(3)(B)  and 
should  be  used  in  applying  that 
definition  to  interstate  contracts.' 

Commenters  generally  agreed  that 
these  types  of  clauses  generally  met  the 
section  105(b)(3)(B)  definition  of 
indefinite  price  escalator  clause. 
Commenters  argued,  however,  that 
although  the  Commission  may  define  the 
parameters  of  what  an  "indefinite  price 
escalator  clause"  is  for  section  105 
purposes,  it  may  not  address  other 
related  questions  that  are  essentially 
contractual.  Such  questions  are  to  be  left 
to  the  State  or  Federal  courts.  See 
Pennzoil  Co.  v.  FERC.  645  F.2d  360,  382 
(5th  Cir.  1981). 

The  Commission  here  reaffirmslts 
position  that  the  types  of  clauses  found 
in  Order  No.  23  to  be  indefinite  price 
escalator  clauses  are  also  indefinite 
price  escalator  clauses  under  section 
105(b)(3)(B)  and  should  be  so  construed 
in  applying  the  definition  to  intrastate 
contracts. 

4.  Forum  for  Resolving  Disputes  Over 
Indefinite  Price  Escalations 

Disputes  over  the  application  of 
section  105  of  the  NGPA  to  particular 
contractual  agreements  are  necessarily 
a  hybrid.  On  the  one  hand,  they  present 
statutory  interpretation  questions 
derived  from  the  federal  statute.  On  the 
other  hand,  they  present  questions  that 
are  more  fundamentally  contractual  in 
nature,  which  are  more  within  the 
purview  of  state  or  federal  courts,  and 
not  this  agency.  The  line  of  demarcation 
separating  the  former  type  of  questions 
relating  to  the  specializcrd  statute,  and 
the  latter  type  of  questions  that  are  more 
contractual,  is  not  always  clear-cut. 

Given  that  these  disputes  involve 
conflict  over  a  term  defined  in  a  federal 
statute  and  the  implementation  of  the 
deregulation  scheme  of  section  121.  the 
Commission  is  convinced  that  it  could 
exercise  exclusive  jurisdiction  over 
these  disputes  if  it  deemed  it  necessary. 
Recognizing,  however,  that  these 
disputes  involve  serious  questions  of 
contract  interpretation  between  parties 
residing  in  the  same  state,  the 
Commission  believes  its  federal 
obligation  is  met  by  giving  the  guidance 


»'  Finel  Regulations  Amending  and  Clarifying 
Regulations  Under  the  Natural  Gas  Act  and  the 
Natural  Gas  Policy  Act.  44  FR  18895.  16896  (Mar.  20. 
1979)  (Order  No.  23). 


^*  In  Order  No.  23.  the  Conunission  wm 
concerned  with  the  issue  of  whether  variou* 
contractual  clauses  in  interstate  contracts  provided 
cootractual  authorit>'  to  collect  NGPA  maximum 
lawful  prices.  Here,  however,  the  Commisaioci  is 
concerned  not  so  much  with  interpreting  the  intent 
of  parties  to  contracts  but  with  whether  certain 
pricing  clauses  fall  within  the  deflnition  of 
"indefinite  price  escalator  clause." 


above  as  to  what  clauses  in  intrastate 
contracts  are  indefinite  price  escalator 
clauses  and  then  allowing  further 
disputes  over  these  clauses  to  be 
decided  in  any  appropriate  judicial 
forum. 

The  notice  proposed  in  §  271.506(a) 
that  the  Commission  would  have 
exclusive  jurisdiction  and  that  a  petition 
for  declaratory  order  "shall"  be  filed  in 
instances  where  there  is  a  conflict  as  to 
whether  a  contract  clause  meets  the 
definition  of  indefinite  price  escalator  in 
section  105(b)(3)(B].  Many  commenters 
objected  to  the  mandatory  nature  of  this 
regulation.  Commenters  were  concerned 
that  the  potential  for  contract-by- 
contract  Federal  involvement  in 
intrastate  contract  disputes  might  ensue, 
that  staff  resources  might  be  diverted 
from  the  Commission's  primary 
statutory  responsibilities  into  a  plethora 
of  contractual  issues,  and  that  the 
jurisdiction  of  more  appropriate  forums 
would  be  intruded  upon.  We  agree. 

Upon  consideration,  we  have 
determined  to  delete  any  references  to 
this  Commission's  exclusive  jurisdiction 
and  the  use  of  a  declaratory  order.  "Hie 
Commission  has  already  given  guidance 
as  to  the  types  of  clauses  that  fall  within 
the  section  105(b)(3)(B)  definition.  The 
commenters  have  convinced  us  that 
these  disputes  are  better  resolved  by 
judicial  forum  that  is  more  typically  the 
forum  for  contract  disputes.  This 
decision  is  further  supported  by  the  fact 
that,  by  definition,  these  are  contracts 
involving  producers,  pipelines,  and 
consumers  in  the  same  stale.  Thus  we 
believe  that  either  state  or  federal  courts 
should  exercise  exclusive  jurisdiction 
over  these  contract  disputes. 

E.  Miscellaneous  Issues 

The  Commission  encouraged 
comments  on  additional  issues  in  the 
NOPR  and  commenters  raised  many 
points,  several  of  which  require 
clarification  and.  in  some  instances, 
conforming  amendments  to  the 
regulations  in  light  of  the  changes  that 
will  be  made  by  the  NGPA  on  January  1, 
1985. 

1.  Section  103,  Impact  of  New  Price 
Ceiling 

The  ceiling  price  of  tight  formation 
gas,  as  well  as  the  price  of  certain 
production  enhancement  gas.  is  keyed  to 
the  price  of  gas  under  section  103  of  the 
NGPA.  The  tight  formation  ceiling  price, 
for  example,  is  200  percent  of  the  section 
103  price,  and  the  formula  for 
determining  the  price  of  qualified 
production  enhancement  gas  at 
5  271.704(c)(l)(v)  also  employs  a  ceiling 


r" 


46882      Federal  Regiater  /  Vol.  49.  No.  231  /  Thursday.  November  29.  1984  /  Rules  and  Regulations 


calculation  based  on  200  percent  of  the 
section  103  price. 

On  January  1. 1985,  the  NGPA 
provides  for  a  new  ceiling  price  for 
section  103  gas  from  wells  5,000  feet  or 
less  in  depth  (for  gas  which  was  not 
committed  or  dedicated  to  interstate 
commerce  on  April  20, 1977),  which  is 
midway  between  the  section  102  ceiling 
price  and  the  "old"  section  103  ceiling 
price.  As  a  consequence,  the  question 
arose  as  to  whether  to  base  the  tight 
formation  and  production  enhancement 
prices  on  the  "new"  higher  section  103 
price  after  1984,  or  to  continue  using  (he 
"old"  section  103  price  as  the  price 
ceiling.  Inasmuch  as  the  production 
enhancement  and  tight  formation  prices 
were  established  with  the  intent  of  using 
the  "old"  section  103  price  as  the 
reference  point,  the  "old"  section  103 
price  shall  continue  to  be  used  for  this 
purpose  after  January  1, 1985. 
Conforming  amendments  to  the  pricing 
table  in  the  regulations  are  being  made 
to  show  both  the  "old"  and  "new" 
section  103  ceiling  prices. 

2.  Section  110  Add-Ons 

There  was  some  comment  that  the 
Commission  should  clarify  its 
regulations  to  indicate  that  the 
allowances  under  section  110  of  the 
NGPA  are  not  available  for  gas  that  is 
deregulated  under  the  NGPA.  The 
Commission  believes  that  the 
allowances  in  \  271.1104  for  production- 
related  costs  should  cease  to  apply  to 
gas  that  is  deregulated  on  January  1, 
1985.  Because  the  price  for  deregulated 
gas  will  be  determined  by  market  forces, 
presumably  any  production-related 
costs  will  be  considered  in  the  price 
ultimately  agreed  to.  Thus,  there  is  no 
need  for  a  ceiling  on  the  amount  a  seller 
can  collect  for  production-related  costs 
for  deregulated  gas.  The  Commission 
believes  that  this  approach  is  consistent 
with  a  decision  by  Congress  to  subject  a 
substantial  amoimt  of  interstate  and 
intrastate  gas  to  market  forces  after 
January  1, 1985.  It  makes  little  economic 
sense  to  keep  one  component  of  the 
price  of  gas  subject  to  a  ceiling  while 
deregulating  another  component  since  a 
seller  could  legitimately  increase  the 
nonregulated  component  to  compensate 
for  cost  limitations  on  the  regulated 
component. 

3.  Measurement  of  5.000  feet  and 
"Committed  or  Dedicated"  Status  for 
Section  103  Purposes 

A  clariHcation  was  requested  by  some 
commenters  concerning  the  allocation  of 
production  of  section  103  gas  some  of 
which  may  be  above,  and  some  below 
5.000  feet,  and  some  of  which  may  have 
been  committed  or  dedicated  to 


interstate  commerce  on  April  20, 1977, 
while  some  of  which  was  not.  One 
commenter  suggested  gas  production 
must  be  allocated  between  the  regulated 
and  deregulated  categories.  The 
Commission  generally  concurs  with  this 
approach.  Similarly,  where  a  well  is 
perforated  both  above  and  below  5,000 
feet,  allocation  of  production  would  be 
appropriate  if  such  perforations  are  in 
different  completion  locations.  In  the 
case  of  open  hole  completions,  it  also 
may  be  appropriate  to  allocate 
production  to  different  completion 
locations. 

4. 18  CFR  270.207  and  272.105 

On  April  22, 1980.  the  Commission 
issued  a  Hnal  rule  defining  and 
deregulating  certain  high-cost  gas  under 
NGPA  sections  107(c)  (IH*)-  (Docket 
No.  RM79-44,  Order  No.  78,  45  FR 
18092).  One  of  the  Commission's 
concerns  therein  was  that  situations 
could  arise  where  prices  paid  for 
deregulated  gas  may  be  paid  as 
consideration  for  the  sale  of  gas  still 
subject  to  price  regulation,  and  thus 
possibly  circumventing  the  applicable 
maximum  lawful  prices.  To  prevent  this, 
§§  270.207  and  272.105  were 
promulgated.  These  regulations  prohibit 
any  part  of  the  price  paid  for 
deregulated  high-cost  gas  from  being 
used  as  consideration  for  regulated  gas, 
and  require  separate  billing  for 
deregulated  high-cost  gas.  Several 
commenters  requested  that  these 
sections  be  amended  to  include  gas  that 
will  be  deregulated  on  January  1, 1985. 
We  agree  that  the  price  paid  for 
deregulated  gas  should  not  reflect  an 
add-on  to  avoid  the  ceiling  price  for 
other  gas  sales  that  remain  regulated. 

5.  Emergency  Contract  Carriage 

A  number  of  commenters  suggested 
that  if  a  seller's  first  sale  volumes  are 
"marketed-out"  by  a  purchaser  as  a 
result  of  deregulation  on  January  1, 1985, 
then  an  emergency  contract  carriage 
arrangement  would  give  the  seller 
needed  assistance  to  enable  the  seller  to 
find  alternate  markets  for  its  gas. 
Another  commenter  noted  that  the 
Commission  may  not  have  the  authority 
to  accomplish  all  that  has  been 
suggested  on  this  issue.  Another 
commenter  asked  that  the  Commission 
set  in  motion  immediately  a  rulemaking 
to  establish  a  contract  carriage  system. 

The  Commission  has  already  allowed 
competitive  pressures  to  operate  more 
freely  in  the  gas  marketing  network  by 
means  of  a  number  of  special  marketing 
programs,  which  are  being  monitored 
closely.  Whether  it  is  more  appropriate 
to  explore  contract  carriage  possibilities 
in  the  context  of  those  programs,  or 


elsewhere,  is  a  matter  requiring  careful 
assessment  to  avoid  precipitate  action 
and  the  imposition  of  any  further 
regulatory  distortion  in  the  natural  gas 
markets. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  certain  statements, 
descriptions,  and  analyses  of  rules  that 
will  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities."  "The  Commission  is  not 
required  to  make  such  an  analysis  if  it 
certifies  that  a  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." '' 

There  are  approximately  10,000 
natural  gas  producers  in  the  United 
States,  many  of  which  would  be 
classified  as  small  entities  under  the 
appropriate  RFA  definition."  In  the 
proposed  rule,  the  Commission  noted 
that  the  rule  might  affect  most  of  these 
entities  by  amending  the  filing 
requirements  that  must  be  followed  for 
gas  that  will  be  deregulated  on  January 
1, 1985.  The  Commission  stated  that, 
while  these  changes  would  be  important 
in  implementing  deregulation  under  the 
Natural  Gas  Policy  Act,  the  Commission 
did  not  believe  that  the  burden  imposed 
by  these  regulations  would  be 
significant.  The  Commission  believed 
that  for  the  most  part,  these  regulations 
would  merely  make  legal  decisions  and 
technical  corrections  necessary  to 
implement  the  statute.  In  those  few 
instances  where  the  Commission 
proposed  to  amend  its  regulations  based 
on  policy,  the  Commission  believed  that 
the  economic  impact,  if  any,  would  not 
be  "significant."  Accordingly,  the 
Commission  certified  the  proposed  rule, 
if  promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Six  commenters  challenged  this 
certification.  These  commenters  focused 
on  the  Commission's  proposed 
interpretation  requiring  gas  to  be 
deregulated  if  it  qualified  for  both  a 
regulated  and  a  deregulated  category  of 
gas.  They  argue  that  they  and  other 
small  entities  would  suffer  severe 
economic  impacts  if  the  Commission 
required  that  they  collect  a  deregulated 
price  for  certain  section  107  tight 
formation  gas  and  section  108  stripper 
well  gas  that  also  qualified  for  a 


"5U.S.C.  e0c;a)(1982). 

^Id.  al  lection  eOS(b). 

"Id.  al  section  601(3)  citing  to  section  3  of  the 
Small  Business  Act.  15  U.S.C.  632  (1982).  Section  3 
of  the  Small  Business  Act  dennes  small  business 
concern  as  a  business  which  is  independently 
owned  and  operated  and  which  is  not  dominant  in 
its  field  of  operation. 
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deregulated  category  (e.g..  section  102(c) 
or  section  103(c)).  They  argue  that,  given 
the  current  surplus  market,  they  would 
receive  a  much  lower  price  for  this  gas  if 
it  were  considered  deregulated. 

The  Commission  believes  the 
certification  in  the  proposed  rule  was 
proper.  The  Commission's  proposed  rule 
drew  a  distinction  between  rules 
adopted  for  policy  reasons  and  rules 
that  embodied  legal  requirements  of  the 
NGPA.  The  Commission  believes  that 
the  NGPA  itself  requires  the 
deregulation  of  gas  qualifying  for  both  a 
regulated  and  a  deregulated  category; 
this  is  not  a  policy  decision  over  which 
the  Commission  can  be  influenced  by 
the  economic  impact  on  small 
businesses. 

The  Commission  believes  this 
distinction  is  supported  by  the  RFA  and 
its  legislative  history.  Section  2  of  the 
RFA.  stating  the  purposes  of  the  Act, 
encourages  the  consideration  of 
"alternative  regulatory  approaches 
which  do  not  conflict  with  the  stated 
objectives  of  applicable  statutes 

•  *  '.""Additionally,  the  Act  states 
that  the  requirements  of  the  RFA  to  do  a 
regulatory  flexibility  analysis  "(does] 
not  alter  in  any  manner  standards 
otherwise  applicable  by  law  to  agency 
action."** Similarly,  the  Senate  Report 
states  that  "agencies  [should]  give 
explicit  consideration  to  a  range  of 
alternatives  that  would  substantially 
reduce  the  economic  impact  of  the  rule 

*  *  *  while  meeting  the  goals  and 
purposes  of  the  governing  statute."  '" 
Numerous  statements  made  by 
Congressmen  and  Senators  at  the  time 
of  passage  of  the  RFA  support  the 
distinction  between  legal  requirements 
mandated  by  statute  and  those  adopted 
as  a  matter  of  policy." 

As  noted  above,  the  Commission 
believes  that  Congress  intended  that  gas 
that  qualifies  for  a  deregulated  category 
would  be  priced  according  to  market 
forces.  While  some  small  producers  may 
suffer  severe  economic  impacts,  the 
Commission  believes  these  impacts  are 
caused  by  Congress'  scheme  of 
deregulation,  not  by  any  discretionary 
policy  adopted  by  this  Commission. 


"Pub.  L  No.  9ft-354.  94  Stat.  1164  at  section 
2(a)(7). 

»5  U.S.C.  606  (1982). 

"•S.  Rep.  No.  878, 1980  U.S.  Code  Cong,  h  Ad. 
News  2788. 

»'  See  also  126  Cong.  Rec.  H  8463  (daily  ed.  Sept. 
8. 1980)  (Statement  of  Congressman  McDade):  128 
Cong.  Rec.  H  8468  (daily  ed.  Sept.  S.  1980) 
(Statement  of  Congressman  Andy  Ireland) 
("Statutory  mandates  must  never  be  compromised 
.  .  . .");  126  Cong.  Reg.  H  8472  (daily  ed.  Sept.  8. 
1960)  (Statement  of  Congressman  Butler):  126  Cong. 
Rec.  S  10937-38  (daily  ed.  August  6. 1980) 
(Statement  of  Senator  Culver)  (extensive  analysis 
on  "Preserving  Statutory  Objectives"). 


Accordingly,  the  Commission  continues 
to  believe  that  it  correctly  certified  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

V.  Effective  Date 

This  rule  will  become  effective  on 
January  1. 1985,  to  correspond  with  the 
date  of  decontrol  under  the  NGPA. 

List  of  SubjecU  in  18  CFR  Parts  270 
through  274 

Natural  gas.  Incentive  prices. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  270  through 
274,  Subchapter  H,  Chapter  1.  Title  18, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

By  the  Coniinission. 
Kenneth  F.  Plumb, 

Secretary. 

PART  270-{  AMENDED] 

1.  The  authority  citation  for  Part  270  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Policy  Act  of  1978. 
15  U.S.C.  3301-3432. 

§  270.101    [Amended] 

2.  Section  270.101(a)  is  amended  by 
removing  the  words  "high-cost"  and 
inserting,  in  their  place,  the  word 
"natural." 

3.  Section  270.101(c)(2)  is  revised  to 
read  as  follows: 

§  270.101    Application  of  celling  price*  to 
first  sales  of  natural  gas. 

***** 

(c)  •  *  * 

(2)  The  price  of  gas  is  deregulated 
only  if  such  gas  is  deregulated  natural 
gas  as  defined  in  §  272.103(a). 

***** 

§270.102    [Amended] 

4.  Section  270.102(b)(14)  is  amended 
by  removing  the  word  "high-cost"  and 
inserting,  in  its  place,  the  word 
"natural." 

§270.207    [Amended] 

5.  Section  270.207  is  amended  by 
removing  the  word  "high-cost"  and 
inserting,  in  its  place,  the  word  "natural" 
in  the  title  and  three  times  in  the  text. 

6.  A  new  §  270.208  is  added  to  read  as 
follows: 

§  270.208    AppHcablllty  of  section  121. 

First  sales  of  natural  gas  that  is 
deregulated  natural  gas  as  defined  in 
§  272.103(a)  is  price  deregulated  and  not 
subject  to  the  maximum  lawful  prices  of 
the  NGPA,  regardless  of  whether  the  gas 
also  meets  the  criteria  for  some  other 
category  of  gas  subject  to  a  maximum 


lawful  price  under  Subtitle  A  of  Title  I  of 
the  NGPA. 

PART  271-{AMENDED] 

7.  The  authority  citation  for  Part  271 
reads  as  follows: 

Authority:  Natural  Gas  Policy  Act  of  1978. 
15  U.S.C.  3301-3432. 

***** 

8.  The  table  following  {  271.101  is 
amended  by  adding  a  sentence  at  the 
end  of  footnote  1,  adding  footnote  4  and 
5,  revising  designation  C-103,  and 
adding  new  designations  C-103(b)(2) 
and  E-105(b)(3)  in  the  columns  reading 
"Subpart  of  Part  271— NGPA  Section." 
to  read  as  follows: 

§  271.101    Ceiling  prices  for  certain 
categories  of  natural  gas. 


Table  I.— Natural  Gas  Ceiling  Prices 
(Other  Than  NGPA  Sections  104  and 
106(a)) 


Sub- 
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§?? 

NGPA 

MCian 

CaMgory  otgas 

Manmum 

la«»tul 
pnceper 
MMBtutor 
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103<bHl) 
103(bM2) 
105(b)(3) 

Nm  ntfural  gn.  cwtain 

OCSgas' 
Nmt.  onstxy*  production 

mwlls' 

Existing     intrastata     con- 
ftcta. 

G 

f4 

'  •  •  •  Commencing  January  V  1985,  l»>e  poce  o<  some 
intrastala  roliovar  gas  «  Oersgulatad  (Sm  Pan  272  ol  ttw 
Commission's  RagulatioAs.). 

'Commencing  January  1.  1985.  the  pric*  al  n«ui«lgas 
finally  delemnned  to  be  new  natural  gat  under  mdban  102(c) 
IS  deregulated.  (Sea  Pwl  272  o<  tlw  Commissnn't  Regula- 
tions) 

'  Commencing  January  1.  1985.  the  pnca  ol  some  natural 
gas  finally  determined  to  be  nttural  gas  produced  from  a 
new.  onslxxe  production  wall  under  section  103  is  deragulat' 
ed  (See  Pan  272  of  Itia  Commission  s  regulations ) 

9.  Section  271.201(a)  is  revised  to  read 
as  follows: 

§  271.201    Applicability. 

This  subpart  implements  section  102 
of  the  NGPA  and  applies  to  the  first  sale 
of: 

(a)  New  natural  gas  which  is  not 
deregulated  natural  gas  (see 
§  272.103(a));  or 
***•#* 

10.  Section  271.301  is  revised  to  read 
as  follows: 

§  271.301    Applicability. 

This  subpart  implements  section  103 
of  the  NGPA  and  applies  to  the  first  sale 
of  natural  gas  produced  from  a  new, 
onshore  production  well,  if  such  gas  is 
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not  deregulated  natural  gas  (see 
§  272.103(a)). 

11.  Section  271.501  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

S  271.501    AppNcatXiity. 

This  subpart  implements  section  105 
of  the  NCPA  and  applies  to  the  first  sale 
of  natural  gas  under  an  existing 
intrastate  contract  or  under  a  successor 
to  an  intrastate  contract,  if  such  natural 
gas  is  not  deregulated  natural  gas  (see 
5  272.103(a)).  *  *  * 

§271.502    (AnMndad). 

12.  Section  271.502(a)  is  amended  by 
removing  from  the  title  the  words 
"November  9. 1978,  contract  price  at  or 
below  $2.06  per  MMBtu." 

13.  Section  271.502(b)  introductory 
text  and  (b)(1)  are  revised  to  read  as 
follows: 

§271.502    Maximum  lawful  prfCM. 
•        •        >        •        • 

(b)  In  the  case  of  any  first  sale  of 
natural  gas  to  which  this  subpart 
applies,  and  for  which  the  price  paid 
exceeds  $1.00  per  MMBtu  on  December 
31. 1984  (or  would  exceed  $1.00  per 
MMBtu  if  sold  on  such  date)  solely  by 
operation  of  an  indefinite  price  escalator 
clause,  the  maximum  lawful  price  for 
natural  gas  delivered  in  any  month  shall 
be  the  higher  of: 

(1)  The  maximum  lawful  price  per 
MMBTu  for  such  month  specified  for 
Subpart  E  of  Part  271  in  Table  I  of 
I  271.101(a) 

•  •  *  •  * 

14.  A  new  §  271.506  is  added  to  read 
as  follows: 

§  271.50«    Rules  related  to  deregulation  of 


(a)  Contracts  over  $1.00  by  virtue  of  a 
definite  price  clause.  The  price  of 
natural  gas  subject  to  this  subpart  is 
deregulated  if  the  price  paid  under  a 
clause  other  than  an  indefinite  price 
escalator  clause  is  higher  than  $1.00  per 
MMBtu  for  the  last  deliveries  of  such 
gas  occurring  on  December  31. 1984.  or. 
if  no  deliveries  occurred  on  such  date, 
the  price  that  would  have  been  paid  had 
deliveries  occurred  on  such  date. 

(b)  Percentage-of-proceeds  sales.  The 
price  of  natural  gas  sold  under  a 
percentage-of-proceeds  contract  subject 
to  this  subpart  is  deregulated  if  the  price 
paid  on  the  resale  contract  is 
deregulated  under  Part  272.  (i  27a202(b) 
states  other  rules  for  percentage-of- 
proceeds  sales.) 


15.  Section  271.601  is  revised  to  read 
as  follows: 

§  271.M1    AppNcabWty. 

This  subpart  implements  section 
106(b)  of  the  NGPA  and  applies  to  the 
first  sale  of  natural  gas  under  an 
intrastate  rollover  contract,  if  such 
natural  gas  is  not  deregulated  natural 
gas  (see  S  272.103(a)). 

16.  Section  271.703(a)(2)  is  revised  to 
read  as  follows: 

§271.703    Tight  Formations. 

(a)  *  *  * 

(2)  200  percent  of  the  maximum  lawful 
price  specified  for  subpart  C — NGPA 
Section  103(b)(1)  of  Part  271  in  Table  I  of 
8  271.101(a). 


§271.704    [Amended] 

17.  Section  271.704(c)(l)(v)  is  amended 
by  removing  the  words  "Subpart  C"  and 
inserting,  in  its  place,  the  words 
"Subpart  C— NGPA  section  103(b)(1)." 

PART  272— {AMENDED] 

18.  The  authority  citation  for  Part  272 
reads  as  follows: 

Authority:  Natural  Gas  Policy  Act  of  197a 
15  U.S.C.  3301-3432. 


§§  27Z101  and  27Z102    (Amended] 

19.  Section  272.101  and  272.102  are 
amended  by  removing  the  word  "high- 
cost"  and  inserting,  in  their  place,  the 
word  "natural." 

20.  In  S  272.103.  paragraph  (a)  is 
revised  to  read  as  follows: 

§272.103    Definitions, 
(a)  "Deregulated  natural  gas"  means: 

(1)  Natural  gas  for  which  a 
jurisdictional  agency  determination  has 
become  final  under  Parts  274  and  275 
that  the  gas  qualifies  as: 

(i)  Deep,  high-cost  natural  gas; 

(ii)  Gas  produced  from  geopressured 
brine: 

(iii)  Occluded  natural  gas  produced 
from  coal  seams;  or 

(iv)  Gas  produced  from  Devonian 
shale. 

(2)  Natural  gas  for  which  a 
jurisdictional  agency  determination 
becomes  final  under  Parts  274  and  275 
and  which  is  sold  in  a  first  sale  on  or 
after  January  1. 1985.  and  such  gas 
qualifies  as: 

(i)  New  natural  gas  as  defined  in 
§  271.203; 

(ii)  Natural  gas  produced  from  any 
new,  onshore  production  well  if  such  gas 
as  defined  in  §  271.303: 

(A)  Was  not  committed  or  dedicated 
to  interstate  commerce  (as  defined  in 
NGPA  section  2(18))  on  April  20. 1977; 
and 


(B)  Is  produced  from  a  completion 
location  which  is  located  at  a  depth  of 
more  than  5,000  feet. 

(3)  Natural  gas  sold  under  an  existing 
intrastate  contract,  any  successor  (o  an 
existing  contract  or  any  rollover 
contract,  if: 

(i)  Such  natural  gas  was  not 
committed  or  dedicated  to  interstate 
commerce  on  November  6. 1978;  and 

(ii)  In  the  case  of  any  existing  or 
successor  contract,  the  price  paid  under 
a  clause  other  than  an  indefinite  price 
escalator  clause  for  the  last  deliveries  of 
such  natural  gas  occuring  on  December 
31. 1984,  or,  if  no  deliveries  occurred  on 
such  date,  the  price  that  would  have 
been  paid  had  deliveries  occurred  on 
such  date  is  higher  than  $1.00  per 
MMBtu.  and 

(iii)  In  the  case  of  any  rollover 
contract,  the  price  paid  on  December  31. 
1984,  or  if  no  deliveries  occurred  on  such 
date,  the  price  that  would  have  been 
paid  had  deliveries  occurred  on  such 
date  is  higher  than  $1.00  per  MMBtu. 


21.  Section  272.104  i^  revised  to  read 
as  follows: 

§  272. 104    Special  rutea  for  meesurtng  ttie 
depth  of  dereguialed  natural  < 


For  purposes  of  determining  the  depth 
of  a  completion  location  under 
§§  272.103(a)(2)(ii)(B)  and  272.103(b), 
measurement  shall  be  true  vertical 
depth  from  the  surface  location  to  the 
highest  perforation  point  in  the 
completion  location. 

§272.105    [Amended] 

22.  Section  272.105  is  amended  by 
removing  the  words  "high  cost"  where 
they  occur  and  inserting,  in  their  place, 
the  word  "natural." 

PART  273— {AMENDED] 

23.  The  authority  citation  for  Part  273 
is  revised  to  read  as  follows: 

Authority:  Natural  Gas  Policy  Act  of  1978, 
15  use.  3301-3432. 

24.  Section  273.202(a)(2)  is  revised  to 
read  as  follows: 

§  273.202    Collection  pending  )urlsdict1onal 
agerKy  determination  of  eMgNMHy. 

(a)  •  *  * 

(2)  If  an  application  has  been  filed 
with  the  jurisdictional  agency  for  a 
determination  of  eligibility  under  Part 
272  (relating  to  deregulated  natural  gas), 
the  deregulated  price  may  be  charged 
pending  the  jurisdictional  agency 
determination. 
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25.  Section  273.203(a)(2)  is  revised  to 
read  as  follows: 

§273.203    Collection  pending  review  Of 
lurlsdictional  agency  determination. 

(a)  *  *  * 

(2)  If  a  jurisdictional  agency  has 
determined  in  accordance  with  Part  274 
that  natural  gas  qualifies  under  Part  272 
(relating  to  deregulated  natural  gas),  the 
seller  may  charge  and  collect  the 
deregulated  price  during  the  period 
described  in  paragraph  (b)  of  this 
section. 
*        «  -      •        *        • 

26.  In  S  273.204.  a  new  paragraph 
(a)(l)(iv)  is  added  to  read  as  follows: 

9273.204    Retroactive  collection  after  final 

CWwfffNffiBlKNl. 

(a)*  •  • 

(!)•*• 

(iv)  in  the  case  of  new  natural  gas  (as 
defined  in  S  271.203)  and  natural  gas 
produced  from  a  new,  onshore 
production  well  (as  defined  in  §  271.303) 
which  also  satisfies  the  criteria  of 
S  272.103(a)(3).  if  the  application  for 
determination  was  filed  on  or  before 
January  1. 1985.  then  for  first  sales  of 
such  natural  gas  delivered  on  or  after 
January  1. 1985.  the  seller  may 
retroactively  collect  the  amount  by 
which  the  deregulated  price  exceeds  the 
price  collected  during  such  period. 


§273.204    [Amended] 

27.  Section  273.204(a)(2)  is  amended 
by  removing  the  words  "Part  272"  and 
inserting,  in  their  place,  the  words 

"§  272.103(a)(1)." 

PART  274— (AMENDED] 

28.  The  authority  citation  for  Part  274 
is  revised  to  read  as  follows: 

Authority:  Natural  Gas  Policy  Act  of  1978. 
15  U.S.C.  3301-34342:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352. 

29.  Section  274.101  is  amended  by 
revising  the  introductory  language  to 
read  as  follows: 

§274.101    AppllcabNity. 

This  part  applies  to  determinations  of 
jurisdictional  agencies  (as  defined  in 
S  274.501)  made  under  §  272.103(a)(1) 
and  the  following  subparts  of  Part  271: 

§274.104    (Amended] 

30.  Section  274.104(a)  is  revised  by 
removing  the  words  "for  a  maximum 
lawful  price." 

|Fn  Uoc  M-307S3  nied  I1-2S-M:  8:45  •m| 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Sttrvic* 

19  CFR  Part  6 
[T.D.  84-236] 

Customs  Regulations  Amendment 
Relating  to  Reporting  Requirements 
for  Certain  Commercial  Aircraft 

AOENCV:  U.S.  Customs  Service. 

Department  of  the  Treasury. 

ACnOH;  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  extend  to 
certain  commercial  aircraft,  the 
reporting  requirements  currently 
applicable  to  private  aircraft  arriving 
from  areas  south  of  the  U.S.  Current 
regulations  provide  specifics  regarding 
the  requirements  for  reporting  arrival, 
and  include  a  list  of  designated  airports 
at  various  border  and  coastline  points  at 
which  designated  aircraft  must  land. 
This  amendment  expands  coverage  of 
existing  requirements  to  include  certain 
commercial  aircraft. 

The  amendment  is  necessary  because 
of  the  severity  of  the  drug  abuse 
problem,  the  major  increase  in  illegal 
drug  importations,  and  the  need  for 
action  to  expand  the  effectiveness  of 
drug  smuggling  enforcement.  Customs 
has  found  that  because  commercial 
aircraft  are  exempt  from  current 
reporting  requirements,  aircraft 
operators  are  able  to  claim  to  be  on  a 
commercial  fiight  and  thus  bypass  the 
necessity  to  report  and  land.  This 
amendment  remedies  that  situation. 
EFFECnvi  date:  December  31. 1984. 
FOR  FURTHER  INFOftMATION  CONTACT: 

Duane  Oveson,  Office  of  Inspection  and 
Control,  Customs  Headquarters.  1301 
Constitution  Avenue  NW..  Washington, 
D.C.  20229  (202-566-5607). 
SUPPI.EMENTARV  INFORMATION: 

Background 

The  National  Narcotics  Intelligence 
Consumers  Committee  has  documented 
that  the  supply  of  illegal  drugs  to  the 
U.S.  market  and  the  subsequent  extent 
of  drug  abuse  has  reached  monumental 
proportions.  Illegal  drugs  generated  an 
estimated  $80  billion  in  retail  sales  in 
1980.  a  23  percent  increase  from  1979. 
The  severity  of  the  drug  abuse  problem, 
the  preponderance  of  drug  users,  and 
the  major  increases  in  volumes  of  illegal 
drug  importations  in  the  U.S.  are 
indicated  by  the  significant  increase  in 
drug-related  deaths,  medical  care, 
arrests,  and  seizures. 

The  smuggler  organizations  has 
solidified  a  dominant  position  in  the 
U.S.  through  the  penetration  of  strategic 


points  in  the  economy.  Countries  to  the 
south  of  the  U.S.  are  major  sources  of 
illegal  drugs  destined  for  the  U.S. 
Smuggling  by  air  is  the  preferred  mode 
of  transportation  for  low-volume,  high 
cost  narcotics.  A  Stanford  Research 
Institute  Study  indicates  the  magnitude 
of  the  air  smuggling  threat  at 
approximately  6.700  flights,  annually. 
Although  recent  air  interdiction 
activities  in  the  southeastern  U.S.  have 
resulted  in  many  arrests  and  seizures, 
an  end  to  the  present  situation  of  drug 
abuse  in  the  U.S.  is  not  in  sight. 

To  address  this  national  problem,  it  is 
necessary  to  take  action  to  expand  the 
effectiveness  of  smuggling  enforcement. 
In  1975,  the  Customs  Regulations  were 
amended  by  adding  a  new  §  6.14  (19 
CFR  6.14).  to  provide  for  a  notice  of 
intended  arrival  for  private  aircraft 
arriving  in  the  U.S.  via  the  U.S./Mexican 
border.  Section  6.14  further  provided 
that  these  private  aircraft  must  land  at 
any  one  or  14  designated  airports  along 
the  U.S./Mexican  border. 

Because  of  the  magnitude  of  the  drug 
problem,  and  in  direct  response  to 
Executive  and  Congressional  directives, 
by  an  interim  regulation  published  as 
T.D.  82-52  in  the  Federal  Register  on 
March  24. 1982  (47  FR  12620).  the  notice 
requirements  were  extended  to  private 
aircraft  arriving  in  the  U.S.  via  the  Gulf 
of  Mexico,  Pacific  and  Atlantic  Coasts. 
These  interim  regulations  were  adopted 
as  a  final  rule  by  publication  of  T.D.  83- 
192  in  the  Federal  Register  on  September 
15, 1983  (48  FR  41381). 

Because  the  existing  regulations  only 
apply  to  private  aircraft,  and 
commercial  aircraft  are  exempt  from  the 
reporting  requirements,  aircraft 
operators  are  able  to  capitalize  on  this 
technicality  to  legally  bypass  the 
reporting  requirements  by  claiming  to  be 
on  a  commercial  flight.  To  prevent 
aircraft  operators  from  avoiding  the 
reporting  and  landing  requirements,  and 
thus  possibly  engaging  in  drug 
smuggling,  it  is  now  believed  that  these 
requirements  should  be  made  applicable 
to  certain  commercial  aircraft  in 
addition  to  all  private  aircraft. 

Accordingly,  on  July  31. 1984.  Customs 
published  a  notice  in  the  Federal 
Register  (49  FR  30527).  proposing  to 
amend  §6.14(e).  Customs  Regulations  (19 
CFR  6.14(e)),  by  extending  the  current 
reporting  requirements  to  certain 
commercial  aircraft.  This  was 
accomplished  by  expanding  the 
definition  of  "private  aircraft."  The 
expanded  definition  makes  the  reporting 
requirements  applicable  to  a  greater 
number  of  aircraft  then  did  the  previous 
definition. 
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Interested  parties  had  until  October  1. 
1S84.  to  submit  comments  on  the 
proposal.  After  analysis  of  the 
comments  received  and  further 
consideration  of  the  matter,  the 
amendment  is  being  adopted,  as 
proposed,  with  certain  non-substantive 
changes.  The  amendment  as  proposed 
was  based  upon  the  deHnition  of 
commercial  aircraft  appearing  in  the 
regulation*  of  the  Department  of 
Transportation  (DOT),  (14  CFR  Part  121). 
These  regulations  have  been  amended. 
The  amendment  as  published  in  this 
document,  reflects  the  present  DOT 
regulations  set  forth  in  14  CFR  Part  298, 
but  makes  no  substantive  changes  from 
our  earlier  proposal. 

Discussion  of  ComnMnta 

Three  commenters  expressed  concern 
over  anticipated  increases  in  expenses 
for  certain  commercial  operators  as  a 
result  of  the  amendment. 

Considering  the  high  smuggling  risk 
found  to  exist  in  certain  commercial  air 
operations,  the  present  practice  could  be 
said  to  be  discriminatory  to  non- 
conmiercial  operators  and  owners.  Any 
added  costs  will  become  part  of  normal 
commercial  operating  expenses.  Relief 
from  the  requirements  is  available  in 
extreme  cases  under  existing  overflight 
exemption  procedures  (see  19  CFR 
6.14(f)). 

One  commenter  was  concerned  about 
the  impact  of  the  regulations  on 
international  commuter  flights. 

Such  carriers  must  satisfy  certain 
criteria  in  order  to  be  certiHed  as 
commuter  flights,  including  the 
pubhcation  of  a  flight  schedule,  which 
exempts  them  from  the  special  landing 
and  reporting  requirements. 

One  commenter  submitted  an 
alternative  deHnition  of  private  aircraft. 

Customs  has  determined  that  the 
definition  cannot  be  adopted  because  it 
exempts  the  very  segment  of  the 
aviation  community  that  the  regulations 
are  intended  to  include  (non-sdheduled 
commercial  operations). 

One  commenter  suggested  that  the 
expansion  of  the  definition  of  private 
aircraft  to  include  certain  commercial 
aircraft  would  cause  confusion  among 
Customs  inspection  personnel.  It  was 
suggested  that  the  expanded 
requirements  be  implemented 
separately,  and  not  included  in  the 
definition  of  private  aircraft.  It  also  was 
suggested  that  the  special  U.S./Mexican 
border  requirements  be  made  applicable 
to  all  aircraft  operations,  with  specific 
exemptions  stated  separately. 

By  amending  the  definition  of  private 
aircraft.  Customs  is  able  to  achieve  the 
desired  result  with  an  amendment  to  a 
single  paragraph  of  the  regulations.  The 


suggested  alternative  would  require 
much  more  comprehensive  amendments. 
Further,  the  amendment  applies  special 
requirements  to  all  aircraft  operations, 
with  certain  identified  exceptions,  as 
suggested  by  the  commenter. 

The  remaining  two  commenters 
suggested  that  all  unscheduled 
commercial  aircraft  be  included  in  the 
requirements,  regardless  of  payload  or 
passenger  capacity.  We  believe  the 
stated  limits  are  practical  and  desirable 
in  light  of  staffing  levels,  inspection 
facility  limitations,  and  smuggling  threat 
estimates. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  speciBed  in 
section  1(b)  of  E.0. 12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  section  3 
of  the  Regulatory  Flexibility  Act  (Pub.  L 
96-353,  5  U.S.C.  301  et  seq),  it  is  hereby 
certified  that  the  regulations  set  forth  in 
this  document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C  603 
and  604. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
document  were  submitted  to  the  Office 
of  Management  and  Budget  pursuant  to 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  were  approved  by  OMB 
(control  number  1515-0098). 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L.  Burton,  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  6 

Air  carriers.  Air  transportation. 
Aircraft,  Airports. 

Amendments  to  the  Regulations 

Part  6,  Customs  Regulations  (19  CFR 
Part  6),  is  amended  in  the  following 
manner: 

PART  6— AIR  COMMERCE 
REGULATIONS 

Section  6.14(e)  is  revised  to  read  as 
follows: 


§6.14    Prhratt  atrcraN  arrtvlng 
south  of  the  United  States. 


(e)  Private  aircraft  defined.  For  the 
purpose  of  this  section,  "private 
aircraft"  means  all  aircraft  except  public 
aircraft  an  those  aircraft  operated,  on  a 
regularly  published  schedule,  pursuant 
to  a  certificate  of  public  convenience 
and  necessity  or  foreign  aircraft  permit 
issued  by  the  Civil  Aeronautics  Board, 
or  its  successor,  the  Department  of 
Transportation,  authorizing  interstate, 
overseas  air  transportation,  and  those 
aircraft  with  a  seating  capacity  of  more 
than  30  passengers  or  a  maximum 
payload  capacity  of  more  than  7,500 
pounds  which  are  engaged  in  air 
transportation  for  compensation  or  hire 
on  demand.  (See  49  U.S.C.  1372  and  14 
CFR  Part  298). 

(R.S.  251,  as  amended,  sec.  624.  46  Stat.  759. 
sec.  1109.  72  Stat.  799.  as  amended  (19  U.S.C. 
66.  1624;  49  U.S.C.  1509]) 
Wtlliam  von  Rash. 
Commissioner  of  Customs. 

Approved:  November  9. 19B4. 
lohn  M.  Walker,  )r.. 
Assistant  Secretary  of  the  Treasury. 
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19  CFR  Part  152 

(T.D.  84-235] 

Customs  Regulations  Amendment 
Relating  to  Valuation  of  Imported 
Merchandise 

AacNCv:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  excluding  from 
the  price  paid  or  payable  for  imported 
merchandise,  the  costs  for  foreign  inland 
freight  and  other  services  incident  to  the 
international  shipment  of  merchandise 
which  occur  after  the  goods  have  been 
sold  for  export  to  the  United  States  and 
are  placed  with  a  carrier  for  through 
shipment.  Evidence  of  sale  for  export 
and  placement  for  through  shipment 
shall  be  established  by  means  of  a 
through  bill  of  lading  to  be  presented  to 
the  district  director  of  Customs.  This 
change  is  necessary  to  conform  the 
Customs  Regulations  to  the  Agreement 
on  Implementation  of  Article  VII  of  the 
General  Agreement  on  Tariffs  and    . 
Trade,  which  requires  the  inclusion  in, 
or  the  exclusion  from,  the  Customs  value 
of  the  cost  of  transport  of  the  imported 
goods  to  the  port  or  place  of  importation. 


DATES:  Effective  November  29, 1984. 
The  amendment  will  be  apiplicable  to  all 
entries  of  merchandise  for  which 
liquidation  was  not  final  on  November 
29, 1984. 

FO«  FURTHER  INFORMATION  CONTACT: 
Bruce  N.  Shulman  Value  and  Special 
Classification  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1301  Constitution  Avenue  NW., 
Washington.  D.C.  20229  (202-566-2938). 
SUPPLEMENTARY  INFORMATtON: 

Background 

Pub.  L.  96-39,  the  Trade  Agreements 
Act  of  1979,  incorporated  into  U.S.  law 
the  trade  agreements  negotiated  by  the 
United  States  in  the  Tokyo  Round  of 
Multilateral  Trade  Negotiations.  Title  II 
of  this  act.  "Customs  Valuation," 
implemented  the  Agreement  on 
Implementation  of  Article  VII  of  the 
General  Agreement  on  Tariffs  and 
Trade  (the  "Valuation  Agreement"). 
Title  II  made  significant  changes  in  the 
laws  administered  by  Customs  relating 
to  the  valuation  of  imported 
merchandise  by  amending  section  402, 
Tariff  Act  of  1930,  as  amended  (the 
"Act")  (19  U.S.C.  1401a).  The  Customs 
Regulations  issued  to  administer  the 
new  statutory  valuation  scheme  are 
contained  in  Subpart  E,  Part  152, 
§§  152.100-152.108  (19  CFR  152.100- 
152.108). 

Present  section  402  of  the  Act 
provides  five  bases  for  determining 
value,  presented  in  order  of  precedence 
of  application.  The  first  and  primary 
basis  of  value  is  transaction  value.  Only 
if  transaction  value  cannot  be 
determined,  or  cannot  be  used,  may 
another  basis  of  value  be  used.  The 
transaction  value  of  imported 
merchandise,  essentially,  is  the  "price 
actually  paid  or  payable"  for  the 
merchandise  when  sold  for  exportation 
to  the  United  States.  The  term  "price 
actually  paid  or  payable  is  defined  in 
the  Act  as  the  total  payment  (whether 
direct  or  indirect,  and  exclusive  of  any 
costs,  charges,  or  expenses  incurred  for 
transportation,  insurance,  and  related 
services  incident  to  the  internationaJ 
shipment  of  the  merchandise  from  the 
country  of  exportation  to  the  place  of 
importation  in  the  United  States)  made, 
or  to  be  made,  for  imported  merchandise 
by  the  buyer  to,  or  for  the  benefit  of,  the 
seller  (section  402(b)(4)(A))  (emphasis 
supplied).  It  is  clear,  then,  that  any  costs 
for  insurance,  freight,  etc.,  involved  in 
the  international  movement  of 
merchandise  are  to  be  excluded  from 
the  dutiable  value  of  imported 
merchandise  appraised  using  the 
transaction  value  basis.  However,  in 
many  cases,  another  significant  cost  to 


an  importer  is  the  expense  related  to 
foreign  inland  freight  charges,  especially 
where  the  seller  qUt)te8  prices  on  a  C.I.F. 
(delivered)  method. 

Note. — Costs  incurred  in  the  transportation 
of  imported  merchandise  in  the  U.Sm  if 
identified  separately,  also  are  excluded  from 
the  transaction  value. 

Customs  current  interpretation  of  the 
Act  in  regard  to  foreign  inland  freight,  as 
stated  in  section  152.103(a)(5).  is  to 
include  that  cost  in  the  transaction  value 
if  it  is  indeed  reflected  in  the  price 
actually  paid  or  payable  to  the  seller, 
e.g.,  in  a  Cl.F.  price  quotation.  On  the 
other  hand,  if  the  price  actually  paid  or 
payable  to  the  seller  does  not  include 
the  cost  of  foreign  inland  freight,  e.g.,  in 
an  ex-factory  price  quotation,  that  cost 
will  not  be  added  to  the  price  if  paid  to  a 
freight  forwarder  unrelated  to  the  seller. 

Under  the  above  interpretation,  no 
adjustment  for  foreign  inland  freight 
may  be  made  when,  as  is  often  the  case, 
the  merchandise  is  purchased  from  a 
foreign  seller  on  a  C.I.F.  basis. 

Customs  has  now  reconsidered  its 
previous  interpretation  of  the  Act  with 
respect  to  foreign  inland  freight  and 
related  charges.  We  have  decided  to 
amend  the  Customs  Regulations,  to 
exclude  from  the  price  actually  paid  or 
payable  for  imported  merchandise,  the 
costs  of  all  foreign  inland  freight  and 
other  services  incident  to  the  shipment 
of  this  merchandise  to  the  United  States 
provided  that:  (1)  These  costs  occur 
after  goods  have  been  sold  for  export  to 
the  United  States;  and  (2)  the  goods 
have  been  placed  with  a  carrier  for 
through  shipment  to  the  United  States. 
These  costs  are  now  to  be  considered 
incident  to  the  international  shipment  of 
the  merchandise  within  the  meaning  of 
section  152.102(f).  Customs  Regulations 
(19  CFR  152.102(f)).  and  are  therefore 
excludable  from  the  price  paid  or 
payable  for  the  merchandise. 

This  new  policy  is  in  accord  with 
Article  8.2(a)  of  the  Agreement  on 
Implementation  of  Article  VII  of  the 
General  Agreement  on  Tariffs  and 
Trade  (the  Valuation  Code)  which  was 
implemented  in  the  United  States  by  the 
Trade  Agreements  Act  of  1979.  Article 
8.2(a)  of  this  act  provides: 

In  forming  its  legislation,  each  Party  shall 
provide  for  the  inclusion  in  or  the  exclusion 
from  the  Customs  value,  in  whole  or  in  part, 
of  the  following;  (a)  The  cost  of  transport  of 
the  imported  goods  to  the  port  or  place  of 
importation  .  .  . 

Customs  is  therefore  amending 
S  152.103(a)(5)  to  exclude  from  the 
dutiable  value  of  imported  merchandise 
as  "international  freight,"  certain  costs 
paid  to  a  seller  that  are  now  dutiable  as 
foreign  inland  freight.  A  notice  of 


proposed  rulemaking  on  this  subject 
was  published  in  the  Federal  Register  on 
June  17. 1963  (48  FR  27778),  inviting 
public  comments.  Most  of  the  37 
comments  received  in  response  to  the 
notice  favored  the  new  policy.  However, 
many  commenters  pointed  out 
ambiguities  and  problems  with  the 
proposal  and  recommended  changes. 
These  specific  comments  and  our 
responses  are  set  forth  below. 

Discussion  of  Comments 

Comment-  The  proposed  regulation 
discriminates  between  contiguous  and 
noncontiguous  countries  and  violates 
the  United  States  obligations  under  the 
GATT  Valuation  Agreement  of  the  most- 
favored-nation  status  accorded  to 
various  noncontiguous  countries. 

Response:  This  comment  was 
apparently  prompted  by  language  in  the 
Federal  Register  notice  from  which  one 
could  conclude  that  the  proposed 
amendment  was  designed  to  benefit 
only  contiguous  countries.  Because  it  is 
our  intention,  as  stated  above,  to  apply 
the  regulations  to  all  foreign  inland 
freight,  and  therefore  permit  both 
contiguous  and  noncontiguous  countries 
to  benefit  from  the  change,  we  have 
removed  any  language  suggesting  the 
contrary  from  this  document. 

Comment  The  proposal  provides  for 
the  exclusion,  from  the  price  paid  or 
payable,  or  all  documented  foreign 
inland  freight  costs  which  occur 
subsequent  to  the  placing  of  the 
imported  merchandise  on  the  exporting 
carrier.  Since  the  phrase  "exporting 
carrier"  is  not  defined,  it  is  unclear 
whether  the  phrase  was  meant  to  cover 
particular  types  of  conveyances, 
multicarrier  shipments,  intermodal 
shipments  (combinations  of  different 
modes  of  transportation,  e.g.,  ship,  rail, 
truck,  used  for  one  shipment),  and 
shipments  of  merchandise  through 
reload  centers  (freight  consolidation 
locations  for  freight  destined  for 
exportation  to  the  United  States). 

Response:  Customs  agrees  with  this 
comment.  Instead  of  defining  the  phrase 
"exporting  carrier,"  however,  any 
reference  to  it  has  been  deleted.  That 
phrase  is  too  susceptible  to  being 
limited  to  carriers  which  physically 
transport  foreign  merchandise  over  the 
U.S.  border.  To  avoid  any  confusion,  it 
has  been  determined  that  in  order  for 
foreign  inland  freight  to  be  deemed 
incident  to  the  international  shipment  of 
merchandise,  instead  of  requiring  that 
freight  costs  occur  subsequent  to  the 
placing  of  imported  merchandise  on  the 
exporting  carrier,  the  freight  costs  and 
other  services  incident  to  the  shipment 
of  the  merchandise  must  occur  after  the 
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goods  have  been  sold  for  export  to  the 
United  States  and  are  placed  with  a 
carrier  for  through  shipment  to  the 
United  States.  This  will  cover  shipments 
by  more  than  one  mode  of 
transportation,  by  multiple  freight 
companies,  or  through  reload  centers,  as 
long  as  the  merchandise  has  been  sold 
for  export  to  the  United  States  and 
placed  with  a  carrier  for  through 
shipment  to  the  United  States,  as 
evidenced  by  the  presentation  to 
Customs  of  a  through  bill  of  lading.  The 
through  bill  of  lading  is  necessary  to 
permit  Customs  officers  to  verify- 
objectively  that  the  above  conditions 
have  been  satisfied. 

Comment-  The  proposed  amendment 
does  not  provide  for  shipments  of  goods 
which  are  not  exported  by  common 
carrier,  e.g.,  shipments  carried  in  an 
exporter's  own  conveyance,  which 
would  not  be  covered  by  a  through  bill 
of  lading  and  therefore  could  not  qualify 
for  the  exclusion  of  freight  costs  from 
the  transaction  value. 

Response:  Customs  agrees. 
Accordingly.  §  152.103(a)(5).  has  been 
revised  to  include  situations  where  it  is 
clearly  impossible  to  ship  merchandise 
on  a  through  bill  of  lading.  In  this  case, 
other  documentation  satisfactory  to  the 
district  director,  showing  a  sale  for 
export  to  the  United  States  and 
placement  for  through  shipment  to  the 
United  States,  will  be  acceptable  in  lieu 
of  a  through  bill  of  lading. 

Comment:  The  phrase  "if  paid  to  an 
unrelated  seller. "  which  appears  in  the 
proposed  amendment,  should  be 
deleted. 

Response:  This  phrase  appears  not 
only  in  the  proposal,  but  also  in  current 
S  152.103(a)(5).  It  was  intended  to  put 
related  parties  on  notice  that  freight 
payments  made  by  a  buyer  to  its  related 
shipper  would  be  subject  to  veriHcation 
in  order  to  ensure  that  the  costs  had  not 
been  overstated. 

Since  in  many  cases,  related  parties 
engage  in  arm's-length  transactions. 
Customs  sees  no  reason  to  continue  to 
require  that  the  foreign  inland  freight 
charge  be  paid  to  an  unrelated  seller  in 
order  to  qualify  for  exclusion  from  the 
transaction  value.  Therefore,  the  phrase 
"unrelated  seller"  has  been  deleted  from 
this  amendment.  However,  a  paragraph 
has  been  included  which  reaffirms 
Customs  authority  to  make  appropriate 
additions  to  the  dutiable  value  of 
merchandise  in  instances  where 
verification  of  the  foreign  inland  freight 
charge  or  other  charges  for  services 
incident  to  the  international  shipment  of 
the  merchandise  reveals  that  they  have 
been  overstated. 

Comment:  Other  costs  which  are 
incident  to  the  international  shipment  of 


merchandise,  such  as  warehousing, 
lighterage,  and  insurance,  should  be 
included  within  the  scope  of  the 
regulation. 

Response:  Customs  agrees  and  has 
revised  §  152.103(a)(5)  to  provide  for  the 
exclusion  from  transaction  value  of 
other  inland  charges  (besides  freight 
charges)  incident  to  the  international 
shipment  of  merchandise  to  the  United 
States  so  long  as  these  charges  occur 
after  goods  have  been  sold  for  export  to 
the  United  States  and  are  placed  with  a 
carrier  for  through  shipment  to  the 
United  States.  We  have  also  changed 
the  heading  of  §  152.103(a)(5)  from 
"Foreign  inland  freight"  to  "Foreign 
inland  freight  and  other  inland  charges 
incident  to  the  international  shipment  of 
merchandise." 

Comment:  The  regulations  should  be 
effective  with  respect  to  entries  which 
have  not  been  liquidated  as  of  the  date 
of  implementation  of  the  regulatory 
changes. 

Response:  We  agree  with  this 
comment  and  have  made  the  changes 
applicable  to  all  entries  of  merchandise 
for  which  liquidation  was  not  final  on 
the  date  this  document  is  published  in 
the  Federal  Register. 

After  careful  analysis  of  the 
comments  received,  and  further  review 
of  the  matter,  it  has  been  determined  to 
adopt  the  proposal  with  the  changes 
discussed  above. 

Executive  Order  12291 

This  amendment  does  not  meet  the 
criteria  for  a  "major  rule"  as  defined  by 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impacts  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act,  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604),  are  not  applicable  to 
this  amendment  because  it  will  not  have 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  certified  under  the 
provisions  of  section  3  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  e05(b)).  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  Susan  Terranova.  Regulations 
Control  Branch.  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

Lists  of  Subjects  in  19  CFR  Part  152 

Customs  inspection  and  duties, 
imports,  valuation. 


Amendment  to  the  Regulations 

Part  152,  Customs  Regulations  (19  CFR 
Part  152),  is  amended  as  set  forth  below. 

PART  152— CLASSIFICATION  AND 
APPRAISEMENT  OF  MERCHANDISE 

Section  152.103(a)(5)  is  revised  to  read 
as  follows: 

§  152.103    Transaction  value. 

(a)  Price  actually  paid  or  payable — 

•        *        •        •        * 

(5)  Foreign  in/and  freight  and  other 
inland  charges  incident  to  the 
international  shipment  of  merchandise. 

(i)  Ex-factory  sales.  If  the  price 
actually  paid  or  payable  by  the  buyer  to 
the  seller  for  the  imported  merchandise 
does  not  include  a  charge  for  foreign 
inland  freight  and  other  charges  for 
services  incident  to  the  international 
shipment  of  merchandise  (an  ex-factory 
price),  those  charges  will  not  be  added 
to  the  price. 

(ii)  Sales  other  than  ex-factory.  As  a 
general  rule,  in  those  situations  where 
the  price  actually  paid  or  payable  for 
imported  merchandise  includes  a  charge 
for  foreign^ inland  freight,  whether  or  not 
itemized  separately  on  the  invoices  or 
other  commercial  documents,  that 
charge  will  be  part  of  the  transaction 
value  to  the  extent  included  in  the  price. 
However,  charges  for  foreign  inland 
freight  and  other  services  incident  to  the 
shipment  of  the  merchandise  to  the 
United  States  may  be  considered 
incident  to  the  international  shipment  of 
that  merchandise  within  the  meaning  of 
§  152.102(f)  if  they  are  identified 
separately  and  they  occur  after  the 
merchandise  has  been  sold  for  export  to 
the  United  States  and  placed  with  a 
carrier  for  through  shipment  to  the 
United  States. 

(iii)  Evidence  of  sale  for  export  and 
placement  for  through  shipment.  A  sale 
for  export  and  placement  for  through 
shipment  to  the  United  States  under 
subsection  (ii)  of  this  section  shall  be 
established  by  means  of  a  through  bill  of 
lading  to  be  presented  to  the  district 
director.  Only  in  those  situations  where 
it  clearly  would  be  impossible  to  ship 
merchandise  on  a  through  bill  of  lading 
[e.g.,  shipments  via  the  seller's  own 
conveyance)  will  other  documentation 
satisfactory  to  the  district  director 
showing  a  sale  for  export  to  the  United 
States  and  placement  for  through 
shipment  to  the  United  States  be 
accepted  in  lieu  of  a  through  bill  of 
lading. 

(iv)  Erroneous  and  false  information. 
This  regulation  shall  not  be  construed  as 
prohibiting  Customs  from  making 
appropriate  additions  to  the  dutiable 
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value  of  merchandise  in  instances  where 
verification  reveals  that  foreign  inland 
freight  charges  or  other  charges  for 
services  incident  to  the  international 
shipment  of  merchandise  have  been 
overstated. 

(R.S.  251,  as  amended,  section  624,  46  Stat. 
759,  section  201.  93  Stat.  194  (19  U.S.C.  66, 
1401a.  1624)) 
WiUUm  von  Rub, 
Commissioner  of  Customs. 
Approved:  July  23, 1984. 
|ohn  M.  Walker  ]t^ 
Assistant  Secretary  of  the  Treasury. 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  ITS 

(T.D.  ATF'191;  Ref:  Notice  No.  417] 

Sales  of  Rrearma  and  AnHmmitlon  by 
Licensees  at  Gun  Shows 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
action:  Final  rule.  Treasury  decision. 

SUMMARY:  This  final  rule  amends  the 
regulations  to  allow  a  licensee  to  engage 
in  business  at  a  gim  show  located  in  the 
same  State  as  the  address  specified  on 
the  license.  Most  of  those  in  favor  of  the 
proposed  change,  and  who  stated  a 
reason  for  their  position,  felt  that  it  was 
inherently  unfair  to  restrict  sales  by 
licensees  to  their  licensed  premises, 
while  non-licensees  who  are  not 
engaged  in  a  firearms  business  may  sell 
at  such  gim  shows.  The  proposed 
regulation  would  remedy  this 
incongruity.  Fiu-thennore.  under  the 
proposal  the  licensee  would  be 
generally  subject  to  the  same  legal 
requirements  to  which  he  is  subject  to  at 
his  business  premises,  including,  in 
particular,  the  recordkeeping  provisions. 
EFFCCnvc  DATE:  November  29. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Barry  Fields,  Firearms  and  Explosives 
Operation  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20226  (202-566-7591). 
SUTTLEMENTARY  INFORMATION: 

Background 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  has  taken  a  position  since  the 
enactment  of  the  Gun  Control  Act  of 
1968  that  firearms  licenses  are  not 
issued  to  engage  in  the  business  at  gun 
shows.  This  policy  is  refiected  in 
Revenue  Ruling  69-59  which  held  that 
the  law  contemplates  licensing  of 


premises  where  the  applicant  regulariy 
intends  to  engage  in  the  business  to  be 
covered  by  the  license  rather  than 
temporary  locations. 

Advance  Notice  of  Proposed 
Rulemaking 

The  Bureau  published  an  advance 
notice  of  proposed  rulemaking  on  April 
22. 1980.  (45  FR  26962)  requesting 
comments  on  changing  regulations  in  27 
CFR  Part  178  to  allow  sales  of  firearms 
by  licensees  at  organized  gun  shows 
located  in  the  same  State  as  the  address 
specified  on  the  license.  The  comment 
period  ended  }une  23, 1980,  with  a  total 
of  1,537  letters  and  four  petitions  with 
211  signatures  received.  The  comments 
in  favor  were  1.371  (including  the  four 
petitions)  and  the  comments  opposed 
were  145.  There  were  25  conunents  not 
relevant  to  the  gun  show  proposal. 
About  80  percent  of  all  comments 
received  were  from  licensees  or  former 
licensees. 

Notice  of  Proposed  Rulemaking 

Based  upon  the  above,  the  Biureau 
published  a  notice  of  proposed 
rulemaking  on  September  27. 1983.  (48 
FR  44088).  proposing  to  amend  the 
regulations  to  allow  licensees  to  engage 
in  business  at  gun  shows  held  within  the 
same  State  as  the  licensed  premises. 

Comments 

During  the  120  day  comment  period 
(the  original  comment  period  of  60  days 
was  extended  60  days  by  publication  of 
Notice  No.  496  on  December  12. 1983.  (48 
FR  55298))  1103  written  comments  with 
1145  signatures  were  received.  Six 
hundred  and  forty  seven,  approximately 
56%.  favored  adoption  of  the  proposal, 
while  475  individuals,  approximately 
41%.  were  against  adoption.  Twenty 
three  individuals  who  commented  were 
not  responsive  to  the  issue. 

The  majority  of  those  who  commented 
on  the  proposal,  whether  they  were  for 
or  against  adoption,  simply  stated  their 
position  without  giving  a  reason  for  it. 

A  strong  underlying  reason  of  many  of 
those  who  expressed  opposition  to 
adoption  of  their  proposal  was  that  the 
proposal  would  seriously  jeopardize  or 
destroy  the  gun  show  as  they 
understood  it.  Many  individuals  see  the 
gun  show  as  a  social  event  of  major 
importance  devoted  to  educational  and 
historical  values  which  would  be  diluted 
by  the  admission  of  licensees  selling 
modem  firearms.  This 
commercialization  of  the  gun  show 
would,  in  their  view,  be  tantamount  to 
the  destruction  of  the  gun  show. 

Also  expressed  was  the  fear  that  the 
closed  gun  show  (open  to  members  only) 
will  be  destroyed  if  the  regulations  are 


changed  to  allow  licensees  to  engage  in 
business  at  gun  shows.  By  removing  the 
existing  restriction  concerning  licensee 
sales  at  gun  shows,  these  commenters 
feel  that  they  will  lose  the  power  to 
control  admission  to  their  closed  shows 
and  this  will  in  turn  destroy  the 
perceived  purpose  of  their  shows. 

Because  this  position  was  voiced  so 
strongly  by  so  many  commenters,  the 
Bureau  has  not  lightly  dismissed  it  in  its 
evaluation.  We  have  concluded, 
however,  that  this  fear  of  the  end  of  the 
closed  gun  show  is  unfounded.  While 
licensees  will  be  given  the  opportunity 
to  engage  in  business  at  gun  shows,  this 
would  not  entitle  them  to  enter  gun 
shows  that  are  closed  to  them  by  the 
organizers  of  the  gim  show.  The 
organization's  ability  to  determine  who 
may  participate  at  a  particular  gun  show 
will  not  be  affected  by  the  adoption  of 
this  proposal. 

Some  of  those  who  objected  to  the 
adoption  of  the  proposal  felt  that  the 
licensee  who  came  from  other  areas  of 
the  State  would  not  be  familiar  with  the 
requirements  of  the  local  jurisdiction  in 
which  the  gun  show  was  being  held. 
Because  of  the  likelihood  that  sales 
could  be  made  in  violation  of  local 
requirements,  such  as  the  payment  of 
local  license  fees  and  local  taxes, 
outside  licensees  would  have  an  unfair 
advantage  over  local  licensees  who 
were  familiar  with,  and  abided  by.  local 
ordinances.  While  this  is  a  possibility, 
the  Bureau  cannot  assume  that  licensees 
would  not  conduct  their  business  in 
compliance  with  applicable  laws. 

Some  commenters  objected  to  the 
adoption  of  the  proposal  on  the  grounds 
that  ATF  will  not  have  the  forces 
necessary  to  monitor  all  gun  shows.  We 
do  not  consider  this  a  particularly 
relevant  issue  because  the  vast  majority 
of  licensed  dealers  have  demonstrated 
their  desire  to  abide  by  the  law  and 
regulations.  We  do  not  anticipate  any 
impact  upon  ATFs  resource*  solely 
because  of  this  change  in  the 
regulations. 

Most  of  those  in  favor  of  the  proposed 
change,  and  who  stated  a  reason  for 
their  position,  felt  that  it  was  inherently 
unfair  to  restrict  sales  by  licensees  to 
their  Hcensed  premises,  while  non- 
licensees  who  are  not  engaged  in  a 
firearms  business  may  sell  at  such  gun 
shows.  The  proposed  regulation  would 
remedy  this  incongruity.  Furthermore, 
under  the  proposal  the  licensee  would 
be  generally  subfect  to  the  same  legal 
requirements  to  which  he  is  subject  to  at 
his  business  premises,  including,  in 
particular,  the  recordkeeping  provisions. 

Licensees  and  non-licensees  alike 
expressed  deep  dissatisfaction  about  the 


/ 
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disadvantage  of  not  being  able  to  buy 
fireanns  at  a  gun  show  from  a  licensee. 
Non-licensees  complained  that  they 
were  frequently  prevented  from  buying 
a  displayed  fireann  because  they  would 
have  to  travel,  in  some  cases,  many 
miles  from  the  gun  show,  to  pick  up  the 
firearm  of  their  choice  at  the  Ucensee's 
premises.  This  added  expense  and  loss 
of  time  frequently  made  an  otherwise 
desirable  purchase  impossible. 

Regulation  Change 

This  Treasury  decision  changes  the 
regulations  to  allow  licensees  to  sell 
firearms  and  ammunition  at  gun  shows 
under  the  same  license  issued  for  their 
permanent  address.  Any  sales  will  be 
restricted  to  gun  shows  located  in  the 
same  State  as  the  address  specified  on 
the  license.  The  recordkeeping 
requirements  of  existing  regulations 
must  be  complied  with  for  sales  at  gun 
shows.  Further,  all  transactions  must  be 
entered  in  the  licensee's  required 
records  and  retained  on  the  premises 
specified  on  the  license. 

A  gim  show  is  defined  as  an  event 
sponsored  by  any  national.  State  or 
local  organization,  or  an  affiliate  of  such 
organization,  devoted  to  the  collection, 
competitive  use  or  other  sporting  use  of 
firearms,  or  an  organization  or 
association  that  sponsors  events 
devoted  to  the  collection,  competitive 
use  or  other  sporting  use  of  firearms  in 
the  community.  We  believe  this 
definition  is  sufficiently  broad  to  include 
gun  shows  currently  being  held.  . 

Drafting  Informatioa 

The  principal  author  of  this  document 
is  J.  Barry  Fields,  Firearms  and 
Explosives  Operations  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  178 

Administrative  practice  and 
procedure.  Arms  and  munitions. 
Authority  delegations,  Customs 
delegations.  Customs  duties  and 
inspection.  Exports,  Imports,  Military 
personnel.  Penalties,  Reporting 
requirements.  Research,  Seizures  and 
forjfeitiires.  Transportation. 

Executive  Order  12291 

It  has  been  determined  that  this  final 
rule  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291  of 
February  17, 1981,  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographical  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment. 


investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603.  604)  are  not  applicable  to  this 
final  rule,  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  is  intended  to  allow  licensed 
dealers  to  sell  firearms  and  ammunition 
at  gun  shows  as  is  now  done  by  non- 
licensees.  The  rule  will  not  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b]]  that  this  final  rule  will  not  have  a 
significant  economic  impact  nor 
comphance  burden  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1900.  Pub.  L.  96-511,  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  practice  because  no 
requirement  to  collect  information  is 
proposed. 

Authority  and  Issuance 

Accordingly,  under  the  authority  in  18 
U.S.C.  926  (82  Stat.  1226),  27  CFR  Part 
178  is  amended  as  follows: 

PART  178— COMMERCE  IN  FIREARMS 
AND  AMMUNITION 

Paragraph  1.  The  table  of  sections  in 
27  CFR  Part  178.  Subpart  F.  is  amended 
to  add  a  new  §  178.100  and  the  existing 
§  178.100  is  redesignated  as  S  178.101  to 
read  as  follows: 

Sutipart  F — Conduct  of  Business 

Sec. 

***** 

178.100  Conduct  of  Business  away  from 
licensed  premises 

178.101  Record  of  transactions. 

•         «         •         *         • 

Par.  2.  Section  178.41(b)  is  amended  to 
provide  for  an  exception  for  conducting 
business  at  gun  shows.  Paragraph  (b)  is 
revised  to  read  as  follows: 

§  17S.41    General. 

***** 

(b)  Each  person  intending  to  engage  in 
business  as  a  firearms  or  ammunition 


importer,  manufacturer,  or  dealer  shall 
file  an  application,  with  the  required  fee 
(see  S  178.42).  with  the  District  Director 
for  the  internal  revenue  district  in  which 
the  premises  are  to  be  located,  and, 
pursuant  to  S  178.47,  receive  the  license 
required  for  such  business  from  the 
Regional  Director  (Compliance).  Except 
as  provided  in  S  178.50,  a  license  must 
be  obtained  for  each  business  and  each 
place  at  which  the  applicant  is  to  do 
business.  Such  license  shall,  subject  to 
the  provisions  of  the  Act  and  other 
applicable  provisions  of  law,  entitle  the 
licensee  to  transport,  ship,  and  receive 
firearms  and  ammunition  covered  by 
such  license  in  interstate  or  foreign 
commerce  and  to  engage  in  the  business 
specified  by  the  license,  at  the  location 
described  on  the  license,  and  for  the 
period  stated  on  the  license:  Provided,   . 
That  it  shall  not  be  necessary  for  a 
licensed  importer  or  a  licensed 
manufacturer  to  also  obtain  a  dealer's 
license  in  order  to  engage  in  business  on 
his  licensed  premises  as  a  dealer  in  the 
same  type  of  firearms  or  ammunition 
authorized  by  his  license  to  be  imported 
or  manufactured:  Provided  further.  That 
payment  of  the  license  fee  as  an 
importer  or  manufacturer  of.  or  a  dealer 
in.  destructive  devices  or  ammunition 
for  destructive  devices  includes  the 
privilege  of  importing,  manufacturing  or 
dealing  in.  as  the  case  may  be.  firearms 
other  than  destructive  devices  and 
ammunition  for  other  than  destructive 
devices  by  such  a  licensee  at  his 
licensed  premises. 

***** 

Par.  3.  Section  178.50  is  amended  to 
allow  sales  of  firearms  and  ammunition 
by  licensees  at  gim  shows.  Section 
178.50  is  revised  to  read  as  follows: 

§  178.50    Locations  covered  by  Hcense. 

The  hcense  covers  the  class  of 
business  or  the  activity  specified  in  the 
license  at  the  address  specified  therein. 
A  separate  license  must  be  obtained  for 
each  location  at  which  a  firearms  or 
ammunition  business  or  activity 
requiring  a  license  under  this  part  is 
conducted  except: 

(a)  No  license  is  required  to  cover  a 
separate  warehouse  used  by  the 
licensee  solely  for  storage  of  firearms  or 
ammunition  if  the  records  required  by 
this  part  are  maintained  at  the  licensed 
premises  served  by  such  warehouse; 

(b)  A  licensed  collector  may  acquire 
curios  and  relics  at  any  location,  and 
dispose  of  curios  or  relics  to  any 
licensee  or  to  other  persons  who  are 
residents  of  the  State  where  the 
collector's  license  is  held  and  the 
disposition  is  made;  or 
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(c)  A  licensee  may  conduct  business 
at  a  gun  show  pursuant  to  the  provision 
of  §  178.100. 

Par.  4.  A  new  §  178.100  is  added  to 
specifically  allow  sales  of  firearms  and 
ammunition  at  gun  shows  and  existing 
S  178.100  is  redesignated  as  §  178.101. 
As  added,  S  178.100  reads  as  follows: 

§  178.100    Conduct  of  business  away  from 
licensed  premises. 

(a)  A  hcensee  may  conduct  business 
temporarily  at  a  gun  show  if  the  gun 
show  is  located  in  the  same  State 
specified  on  the  license.  The  premises  of 
the  gun  show  at  which  the  licensee 
conducts  business  shall  be  considered 
part  of  his  licensed  premises. 
Accordingly,  no  separate  fee  or  license 
is  required  for  the  gun  show  locations. 
However,  licensees  shall  comply  with 
the  provisions  of  §  178.91  relating  to 
posting  of  licenses  (or  a  copy  thereof) 
while  conducting  business  at  the  gun 
show. 

(b)  A  gun  show  is  an  event  sponsored 
by  any  national,  State,  or  local 
organization,  or  affiliate  of  such 
organization,  devoted  to  the  collection, 
competitive  use,  or  other  sporting  use  of 
firearms,  or  an  organization  or 
associaUon  that  sponsors  events 
devoted  to  the  collection,  competitive 
use  or  other  sporting  use  of  firearms  in 
the  community. 

(c)  Licensees  conducting  business  at 
gun  shows  shall  maintain  firearms  and 
ammunition  records  in  the  form  and 
manner  prescribed  by  Subpart  H  of  this 
part.  In  addition,  records  of  receipt  and 
disposition  of  firearms  transactions 
conducted  at  gun  shows  shall  include 
the  location  of  the  sale  or  other 
disposition  and  be  entered  in  the 
required  records  of  the  licensee  and 
retained  on  the  premises  specified  on 
the  license. 

Par.  5.  Section  178.121  is  amended  by 
adding  a  new  paragraph  (d)  to  provide  a 
cross-reference  to  the  recordkeeping 
requirements  for  sales  by  licensees  at 
gunshow.  As  added,  §  178.121(d)  reads 
as  follows: 

Subpart  H— Records 

§  178.121    Generai. 

***** 

(d)  For  recordkeeping  requirements 
for  sales  by  licensees  at  gun  shows  see 
§  178.100(c). 

Signed:  October  19. 1984. 
Stephen  E.  Higgins. 
Director. 


Approved:  November  5. 1984. 

lohn  M.  Walker.  |r.. 

Assistant  Secretary  (Enforcement  anri 
Operations). 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
Bureau  of  Land  Management 
30  CFR  Part  253 
43  CFR  Part  6220 

Protection  and  Management  of  Viable 
Coral  Communities;  Transfer  of 
Regulations 

agencies:  Minerals  Management 
Service,  and  Bureau  of  Land 
Management.  Interior. 
action:  Final  rule. 

summary:  This  document  transfers 
regulations  concerning  protection  and 
management  of  viable  coral 
communities  previously  administered  by 
the  Bureau  of  Land  Management  (BLM) 
at  43  CFR  Subpart  6220.  redesignates 
them  Minerals  Management  Service 
(MMS)  regulations  at  30  CFR  Part  253. 
and  removes  the  newly  redesignated  30 
CFR  Part  253. 

This  action  is  being  taken  in  response 
to  a  court  decision  which  determined 
that  those  regulations  were  beyond  the 
authority  of  the  Department  of  the 
Interior  (DOl)  under  the  Outer 
Conjtinental  Shelf  Lands  Act  (Act.) 

EFFECTIVE  DATE:  December  31. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  A.  Schuenke;  Chief,  Branch  of 
Rules.  Orders,  and  Standards;  Offshore 
Rules  and  Operations  Division;  12203 
Sunrise  Valley  Drive;  Minerals 
Management  Service;  Reston,  Virginia 
22091;  telephone  (703)  860-7916. 
SUPPLEMENTARY  INFORMATION:  On  May 
10, 1982,  the  Secretary  of  the  Interior 
issued  Amendment  No.  1  to  Secretarial 
Order  No.  3071,  consolidating  all  DOI 
Outer  Continental  Shelf  (OCS)  related 
functions  in  MMS.  This  Final  Rule 
transfers  regulations  concerning 
protection  and  management  of  viable 
coral  communities  previously 
promulgated  by  BLM  at  43  CFR  Subpart 
6220  and  redesignates  them  at  30  CFR 
Part  253. 

The  regulations  concerning  the 
protection  and  management  of  coral 
were  promulgated  under  the  authority  of 
section  5  of  the  Act.  The  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit  has 


determined  that  the  Act  did  not  provide 
the  DOI  with  authority  to  promulgate 
conservation  measures  in  areas  not 
related  to  mineral  leases.  United  States 
V.  Alexander,  602  F.2d  1228  (1979).  Since 
the  regulations  concerning  the 
protection  and  management  of  viable 
coral  communities  were  found  to  be 
beyond  the  authority  of  the  DOI  under 
the  Act,  this  document  removes  the 
regulations  which  were  newly 
redesignated  at  30  CFR  Part  253. 

Publication  of  this  rule  as  a  proposed 
rule  is  unnecessary  since  one  change  is 
solely  a  redesignation  and  the  other 
change  is  a  removal  of  a  rule  which 
cannot  be  enforced.  This  change  must 
be  accomplished  regardless  of  public 
comment. 

The  DOI  has  determined  that  the 
redesignation  and  the  removal  are  not 
major  rules  under  Executive  Order 
12291.  Since  the  U.S.  Court  of  Appeals 
has  rendered  the  rules  unenforceable, 
the  removal  will  have  no  economic 
effect  on  the  industry.  The  DOI  certifies 
that  this  rule  will  not  have  any 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  is  because  there 
has  been  no  enforcement  of  these 
regulations  for  the  past  5  years.  For  the 
same  reasons,  this  rule  is  not  likely  to 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  to  consumers  or 
others,  or  significant  adverse  effects. 

Paperwork  Reduction  Act 

The  redesignation  and  removal  of  the 
regulations  will  not  effect  any 
information  collection  requiring 
approval  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Author 

This  document  was  prepared  by  John 
V.  Mirabella,  Offshore  Rules  and 
Operations  Division,  Minerals 
Management  Service. 

List  of  Subjects  in  30  CFR  Part  253  and 
43  CFR  Part  6220 

Continental  shelf.  Marine  resources. 
Penalties.  Surety  bonds.  Wildlife. 

(43  U.S.C.  1334) 

Dated:  November  9. 1984. 
Carrey  E.  Camithera. 

Assistant  Secretary.  Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble.  Subpart  6224  of  Title  43  of  the 
Code  of  Federal  Regulations  is 
redesignated  and  amended  as  follows: 
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43  CFR  Subpart  6224  (RMlMlgnatwl  as 
30  CFR  Part  253] 

1.  Title  43  Subpart  6224  of  the  Code  of 
Federal  Regulations  is  redesignated  as 
Title  30  Part  253,  and  the  section 
numbers  are  redesignated  as  follows: 


OW  43  CFP  Siijpvl  8224 

CFnPm 

253 

■9M0.1 

253.1 

B9MO-a 

2532 

■SMA^ 

2533 

«aMi 

253.4 

MM  1-1 

2535 

•TMI^ 

2536 

«9M1^ 

253.7 

•294  t-4 

2538 

■994  1.K 

253.9 

■»9I4  1^ 

293.10 

•9M7 

25aii 

253.12 

253.13 
253.14 

II99K9 

■9M< 

■9MS 

PART  253— {REMOVEOl 

2.  Newly  redesignated  Part  253  of  Title 
30  of  the  Code  of  Federal  Regulations  is 
removed. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

(CQ03S4-151 

DrawtKidga  Operation  Regulations; 
New  Jersey  Intracoastal  Waterway,  NJ 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

tUMMARV.  At  the  request  of  New  Jersey 
Department  of  Transportation,  the  Coast 
Guard  is  changing  the  regulations 
governing  the  Route  35  Bridge  across  the 
New  Jersey  Intracoastal  Waterway 
(Manasquan  River)  between  Brielle  and 
Point  Pleasant  Beach.  NJ.  This  change 
will  permit  limited  openings  of  the  draw 
on  weekends  and  holidays  from 
Memorial  Day  through  Labor  Day  from 
10  a.m.  to  8  p.m.  This  change  is  being 
made  because  peak  vehicular  traffic 
generally  coincides  with  peak  bridge 
openings  for  vessels.  This  action  will 
accommodate  the  neecb  of  vehicular 
trafTic  and  will  still  provide  for  the 
reasonable  needs  of  navigation. 
CFV-tCTivc  DATE:  These  regulations 
effective  on  January  14. 1985. 
TOR  FURTMCR  MFOMNATION  CONTACT: 
Williams  C.  Henung.  Bridge 
Administrator.  Third  Coast  Guard 
District  (212)  666-7994. 


SUPPLEMENTANY  INFOfMNATION:  On  June 
22. 1964.  the  Coast  Guard  published  a 
proposed  rule  (49  FR  25642)  concerning 
this  amendment.  The  Commander,  Third 
Coast  Guard  District  also  published  the 
proposal  as  a  Public  Notice  dated  July  6, 
1984.  In  each  notice  interested  persons 
were  given  until  August  6. 1984  to 
submit  comments. 

On  April  24. 1984.  the  Coast  Guard 
published  a  final  rule  (49  FR  17450)  that 
reorganized  the  regulations  for 
drawbridges  (Part  117  of  Title  33.  Code 
of  Federal  Regulations)  to  consolidate 
common  requirements  and  to  organize 
bridge  regulations  into  a  more  usable 
format.  This  final  rule  follows  the 
revised  numbering  and  format. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Ernest  J.  Feemster.  project  manager,  and 
Mary  Aim  Arisman.  project  attorney. 

Discussion  of  Comments 

Four  responses  were  received  on  the 
proposed  rule  for  this  action.  One 
respondent  had  no  objections,  two 
generally  favored  the  proposal,  and  one 
objected  feeling  that  the  proposed  rule 
would  create  hazards  for  the  mariner. 
One  person  favoring  the  regulations 
suggested  that  scheduled  openings  begin 
at  6  a.m.  instead  of  10  a.m. 

Temporary  regulations  were  issued  by 
the  Commander  Third  Coast  Guard 
District  to  assess  the  need  for  a  change 
to  the  existing  regulations  and 
comments  were  solicited  on  the 
temporary  regulations.  These  temporary 
regulations  were  in  effect  at  the  Route 
35  Bridge  from  August  5, 1983  through 
September  15,  1983  and  from  Memorial 
Day  through  Labor  Day  1984,  and  31 
responses  (20  to  1983;  10  to  1984;  1  to 
1984  extension)  were  received.  Some 
respondents  commented  on  more  than 
one  occasion  to  public  notice  for 
temporary  regulations  and  the  proposed 
rule.  The  temporary  regulations  issued 
in  1983  provided  for  hourly  and  half- 
hourly  openings  every  day  of  the  week 
between  10  a.m.  and  8  p.m.  while  those 
issued  in  1984  provided  for  openings 
only  on  weekends  and  holidays. 

Two  agencies  had  no  objection  to  the 
temporary  regulations.  Nineteen 
respondents  on  temporary  regulations 
favored  weekday  scheduled  openings, 
lengthening  of  the  effective  hours  or 
making  regulations  effective  year-round. 
However,  review  of  bridge  opening  logs 
and  1982-83  showed  that  this  would  not 
significantly  reduce  openings  of  the 
draw. 

A  local  public  o^icial  in  three 
submittals  forwarded  the  Coast  Guard 
petitions  with  a  total  of  over  1500  names 
of  persons  favoring  one  opening  per 


hour  during  the  respective  period.  The 
suggestion  was  rejected,  through, 
because  it  would  place  an  unnecessary 
burden  on  the  mariner  and  could 
potentially  contribute  to  hazardous 
vessel  conditions  at  the  bridge. 

Eight  objections  were  received  on 
temporary  regulations  indicating  that 
various,  potentially  hazardous  situations 
could  occur.  This  included  hazards  due 
to  several  vessels  congregating  while 
awaiting  a  bridge  opening.  This  concern 
is  recognized,  however,  mariners  who 
frequent  the  waterway  would  generally 
schedule  their  transits  to  minimize  their 
delay.  Additionally,  while  the  temporary 
regulations  were  in  effect,  no  boating 
mishaps  were  reported  as  a  result  of 
vessel  congestion  or  other  reasons.  One 
respondent  also  reported  that  the 
movable  railroad  bridge  located  400 
yards  downstream  would  contribute  to 
vessel  congregation.  However,  since  the 
railroad  bridge  remains  in  the  open 
position  except  for  train  passage, 
instances  of  the  railroad  bridge 
contributing  to  vessel  congestion  should 
be  minimal.  Five  of  the  eight  objectors 
were  also  concerned  with  interaction 
between  scheduled  openings  and 
passage  through  the  Route  88  Bridge 
since  such  passages  by  low-powered 
sailboats  must  be  done  during  slack 
water  periods.  It  was  suggested  that 
unlimited  openings  be  provided  for  (in 
the  regulations)  from  one  hour  before  to 
one  hour  after  predicted  slack  water. 
However,  a  new  Route  88  bridge  is 
presently  under  construction  and  when 
it  is  completed,  this  concern  will  be 
eliminated.  One  objector  also  suggested 
openings  at  twenty  minute  intervals. 
This  suggestion  was  rejected  when 
weighed  against  the  volume  of  vehicular 
traffic  over  the  bridge. 

The  Coast  Guard  after  investigation, 
evaluation,  and  consideration  of 
comments  on  temporary  and  proposed 
regulations,  has  decided  to  issue  final 
regulations  identical  to  those  in  the 
proposed  rule. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Since  the 
bridge  has  a  30-foot  clearance  at  Mean 
High  Water  in  the  closed  position, 
commercial  vessels  should  not  be 
unduly  impacted  by  these  regulations. 
This  is  substantiated  by  1982-83  bridge 
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opening  logs  which  show  that  the 
overwhelming  majority  of  openings  are 
made  for  recreational  sailboats.  The 
impact  on  these  vessels  will  be  minimal 
since  the  scheduled  openings  will 
accommodate  their  needs.  No  other 
company,  organization,  person,  or  other 
entity  has  been  identified  as  being 
unduly  impacted  by  these  regulations. 
Since  the  economic  impact  of  these 
regulations  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that  they  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations  is  amended  by 
redesignating  the  existing  {  117.733  (b) 
through  (h)  as  §  117.733  (c)  through  (i). 
respectively,  and  adding  a  new 
§  117.733(b)  to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 


5117.733 
Watsrwsy, 


New  Jersey  Intrscosstal 


(b)  The  draw  of  the  Route  35  bridge, 
mile  1.1  (Manasquan  River)  at  Brielle 
shall  open  on  signal;  except  that,  from 
Memorial  Day  through  Labor  Day  on 
Saturday,  Sundays,  and  federal  holidays 
from  10  a.m.  to  8  p.m.,  the  draw  need 
only  open  on  the  hour  and  half  hour.  The 
draw  shall  open  at  all  times  as  soon  as 
possible  for  passage  of  a  public  vessel  of 
the  United  States,  or  for  a  vessel  in 

distress. 

***** 

(33  U.S.C.  499;  49  CFR  1.46(c)(2):  33  CFR  1.05- 
1(g)(3)) 

Dated:  November  9. 1984. 
P.A.  Yost, 

Vice  Admiral.  U.S.  Coast  Guard  Commander, 
Third  Coast  Guard  District. 
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Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

Tariff  of  Tolls;  Revision 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation.  DOT. 
action:  Final  rule. 

summary:  This  regulation  revises  the  St. 
Lawrence  Seaway  Tariff  of  Tolls  which 
the  Saint  Lawrence  Seaway 


Development  Corporation  publishes  and 
administers  jointly  with  the  St. 
Lawrence  Authority  of  Canada  for  the 
use  of  the  St.  Lawrence  Seaway.  The 
effect  of  this  revision  is  not  to  raise  the 
level  of  tolls  but  to  allow  greater 
flexibihty  in  the  application  of 
operational  surcharges.  A  notice  of  the 
proposed  revision  was  published  in  the 
Federal  Register  (49  FR  29971)  on  July 
25, 1984. 

EFFECTIVE  DATE:  November  29, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  A.  Bush.  Chief  Counsel.  400 
7th  Street.  SW..  5424.  Washington.  D.C. 
20590. 

SUPPLEMENTARY  INFORMATION:  During 
the  1978  navigation  season,  closing 
procedures  were  developed  by  the 
CorporaRon  in  conjunction  with  the 
Authority  and  representatives  of  the 
affected  segments  of  the  shipping 
industry.  The  implementation  of  these 
procedures  was  necessary  in  order  to 
provide  for  the  orderly  exit  of  vessels 
from  the  St.  Lavtrrence  Seaway  at  the 
close  of  the  navigation  season.  An 
integral  part  of  these  closing  procedures 
was  the  establishment  of  operational 
surcharges,  and  on  October  17. 1980.  the 
St.  Lawrence  Seaway  Tariff  of  Tolls  was 
amended  to  provide  for  the  assessment 
of  such  surcharges. 

As  a  result  of  discussions  with  users 
of  the  St.  Lawrence  Seaway,  the 
Administrator  of  the  Saint  Lawrence 
Seaway  Development  Corporation  and 
the  President  of  the  St.  Lawrence 
Seaway  Authority  of  Canada  agreed,  on 
July  9. 1984.  to  recommend  to  their 
respective  governments  that  Section  6 
(presently  codified  as  33  CFR  402.7)  of 
the  existing  St.  Lawrence  Seaway  Tariff 
of  Tolls  be  amended.  As  provided  for  by 
the  amendment,  the  second  sentence  of 
S  402.7  would  be  revised  by  striking  all 
the  words  after  the  word  "dollars"  and 
adding  the  words  "an  amount  not 
exceeding  the  operational  surcharge  set 
forth  below:".  This  revision  would  allow 
for  the  assessment  of  an  operational 
surcharge  in  any  amount  as  long  as  the 
amount  does  not  exceed  the  applicable 
operational  surcharge  and  thereby 
provide  for  greater  flexibility  in  the 
application  of  the  operational 
surcharges.  This  flexibility  will  make 
possible  the  t)etter  implementation  of 
the  purpose  for  which  the  closing 
procedures  were  established.  On 
November  16. 1984  the  Government  of 
the  United  States  and  Canada 
exchanged  diplomatic  notes  formalizing 
the  amendment  to  the  Tariff  of  Tolls. 
This  revision  involves  a  foreign  affairs 
function  of  the  United  States:  therefore 
Executive  Order  12291  does  not  apply  to 
this  rulemaking.  The  Saint  Lawrence     ♦ 


Seaway  Development  Corporation 
certifies  that  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  since  the  impact  of  this  revision  is 
expected  to  be  minimal,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
St.  Lawrence  Seaway  Tariff  of  Tolls 
relates  to  the  activities  of  commercial 
users  of  the  Seaway,  the  vast  majority  of 
whom  are  foreign  vessel  operators,  and 
therefore  any  resulting  costs  will  be 
borne  primarily  by  foreign  vessels. 
Furthermore,  the  Corporation  has 
determined  that  this  rulemaking  is  not  a 
major  Federal  action  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act. 
and  therefore  an  environmental  impact 
statement  is  not  required. 

PART  402— [AiMENOED] 

In  consideration  of  the  foregoing,  the 
introductory  text  of  S  402.7(a)  of  Part  402 
of  Chapter  IV  of  Title  33.  Code  of 
Federal  Regulations  is  revised  as 
follows: 

§402.7    Post-cissfsncs  dsts  operstioosl 
surctiargss. 

(a)  If  the  Authority  and  the 
Corporation  so  determine,  they  may 
establish  a  clearance  date  for  the  transit 
of  the  Montreal-Lake  Ontario  section. 
Each  vessel  which  does  not  comply  with 
the  conditions  announced  by  the 
Authority  and  the  Corporation  in 
establishing  the  clearance  date  may  be 
required  to  pay  in  dollars  an  amount  not 
exceeding  the  operational  surcharge  set 
forth  below: 
•        •        *        *        * 

(68  Stat.  93-96.  33  U.S.C.  981-990.  as 
amended) 

Issued  at  Washington.  D.C.  on  November 
20.1984. 

Saint  Lawrence  Seaway  Development 
Corporation. 
James  L.  Emety, 
Administrator. 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  251 

Land  Uses;  Special  Uses 

AOENCy:  Forest  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  36  CFR 
251.54  to  require  only  consultation  with 
the  Secretary  of  Energy  on  applications 
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for  permits  for  electric  power 
transmission  lines  of  66  kilovolts  or 
higher.  In  addition,  this  rule  eliminates 
the  regulations  at  §  251.56(0(3)  requiring 
permit  applicants  to  agree  to 
stipulations  and  terms  allowing  the 
surplus  capacity  of  the  transmission 
facility  to  be  used  by  Federal  power 
marketing  authorities.  These 
requirements  are  no  longer  necessary 
since  the  enactment  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978  (92  Stat. 
3117). 

The  rule  eliminates  burdensome  and 
outdated  procedures  and  conforms  the 
Forest  Service  electric  power 
transmission  facility  permitting 
procedures  to  those  used  the  U.S.  Fish 
and  Wildlife  Service  (FSWLS)  and 
Bureau  of  Land  Management  (BLAl)  of 
the  Deparment  of  the  Interior. 
EFFECnvE  DATE:  December  31, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  M.  Sfockinger,  Lands  Staff,  Room 
1010, 1621  North  Kent  Street,  Rosslyn. 
Virginia  (703)  235-24ia 
SUPPLEMENTARY  INP0RMAT10N:  Current 
Forest  Service  regulations  require  that 
apphcants  for  special  use  permits  for 
electric  transmission  lines  of  66  kilovolts 
or  higher  agree  to  wheeling  stipulations. 
Wheeling  is  the  transmission  of  power 
from  one  generating  facility  across  the 
lines  of  another  utility  to  reach  a 
speciRc  destination.  These  particular 
wheeling  stipulations  have  allowed 
Federal  power  marketing  authorities  to 
use  the  surplus  capacity  of  a  permittee's 
line  to  transmit  Federal  power  (Surplus 
capacity  is  defined  as  the  amount  of 
electric  load  a  line  may  safely  carry 
over  its  current  level  of  operation.) 

The  Department  of  the  Interior  (USDI) 
was  the  first  Federal  land  managing 
agency  to  require  wheeling  stipulations 
in  power  transmission  line  permits  for 
facilities  carrying  66  or  higher  kilovolts. 
USD!  issued  its  first  rule  in  1948, 
removed  the  requirement  in  1954,  but 
reinstated  the  requirement  in  1962,  when 
the  Bureau  of  Land  Management  (BLM) 
regulations  were  changed  to  require  a 
wheeling  provision  in  their  permits.  At 
that  time,  the  Forest  Service  also 
changed  its  special-use  permit 
regulations  to  require  a  similar 
stipulation.  The  enactment  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(92  Stat.  3137)  provides  the  Federal 
Energy  Regulatory  Commission  with 
authority  to  impose  wheeling  provisons 
on  electric  utilities.  Thus,  the  wheeling 
stipulation  requirement  in  land 
management  agency  permits  is  no  longer 
needed.  The  stipulation  was  removed 
from  the  Department  of  the  Interior 
regulations  in  1982  for  the  BLM  by  final 
rulemaking  published  March  23, 1962  (43 


CFR  Part  2800)  and  in  1983  for  the  U.S. 
Fish  and  Wildlife  Service  by  final 
rulemaking  published  July  11. 1963  (SO 
CFR  Part  29). 

On  May  28, 1984,  the  Forest  Service 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Registo'  at  49 
FR  21083-21084  proposing  to  remove  the 
wheeling  stipulation  requirement  in 
Forest  Service  special-use  permits  and 
to  revise  the  application  procedure  to 
only  require  consultation  with  the 
Department  of  Energy  on  the  location  of 
proposed  electric  power  transmission 
lines  of  66  kilovolts  or  higher.  At  the 
present  time  the  regulation  requires 
review  and  approval  by  the  Department 
of  Energy  for  electric  power 
transmission  lines  of  66  kilovolts  or 
higher. 

Summary  of  Public  Comment  With  the 
Department  of  Agricultur*  Response 

A  total  of  22  comments  were  received 
regarding  the  proposed  rulemaking. 
Private  utilities  and  groups  and  one 
publicly-owned  utility  favored  removal 
of  the  wheeling  stipulations.  A  number 
of  these  entities  also  felt  that 
consultation  with  the  Department  of 
Energy  was  unnecessary.  Public  power 
marketing  organizations  and  agencies 
did  not  want  the  wheeling  stipulations 
removed. 

The  arguments  raised  for  and  against 
the  rulemaking  fit  into  three  basic 
categories:  (1)  Concurrence  with  the 
proposal;  (2)  concurrence,  but  in 
addition,  the  removal  of  the  requirement 
to  consult  with  the  Secretary  of  Energy; 
and  (3)  opposition  to  any  change  in  the 
wheeling  provisions. 

The  comments  and  USDA  response  to 
them  follow: 

1.  Consultation  is  duplicative. 

The  respondents  feel  that  consultation 
with  the  Department  of  Energy  is 
duplicative  of  information  provided  by 
the  regional  power  pooling  councils. 
These  councils  are  made  up  of  power 
marketing  agencies  and  member 
companies.  They  provide  their  members 
information  on  existing  and  planned 
transmission  lines.  It  is  true  that  the 
regional  power  pooling  councils  make 
available  information  on  existing  or 
proposed  transmission  lines.  However, 
there  is  no  requirement  that  they 
coordinate  with  the  applicant.  In  fact, 
quite  often  an  applicant,  although  a 
member  of  this  group  or  one  of  the 
public  power  companies,  is  unaware  of 
long-range  corridor  planning  efforts. 
Forest  Service  consultation  with  the 
Department  of  Energy  is  a  tool  used  to 
verify  that  a  proposed  line  is  actually 
needed  to  provide  service  and  is  located 
in  a  corridor  that  would  be  usable  for 
future  expansion. 


2.  Consultation  creates  delays  and 
added  expense. 

We  feel  that  the  consultation  process 
is  a  necessary  part  of  the  overall 
planning  and  environmental  analysis 
task.  It  is  not  to  be  interpreted  as  an 
absolute  review  and  compliance 
process,  but  as  an  advice  and 
notification  mechanism.  We  believe  that 
any  delays  and  expense  will  be  minor. 
Because  the  Forest  Service  would  only 
require  consultation  instead  of  review 
and  approval,  the  Department  of  Energy 
could  not  hold  an  application  for 
extended  periods  of  time. 

5.  Consultation  is  inconsistent  with 
the  USDI.  Similar  regulations  are  not 
presently  found  in  USDI  agencies' 
regulations. 

One  reason  for  eliminating  the  bulk  of 
the  wheeling  requirements  was  to 
provide  for  some  degree  of  consistency. 
However,  the  Forest  Service  does  not 
fully  operate  under  the  same  authorities 
as  the  USDI  agencies.  For  example,  the 
Multiple  Use,  Sustained  Yield  Act  of 
1960  (16  U.S.C.  528(note),  528-531)  and 
the  Forest  and  Rangeland  Renewable 
Resources  Planning  Act  of  1974  (16 
U.S.C.  1601(note),  1600-1614)  are 
peculiar  to  the  Department  of 
Agriculture.  They  establish  the  basis  for 
developing  forest  plans  which,  in  turn, 
designate  areas  of  the  National  Forest 
System  to,  among  other  things, 
powerline  corridors.  Part  of  this 
plaiming  effort  involves  consultation 
with  other  agencies.  We  feel  that 
consultation  with  the  Department  of 
Energy  is  beneficial  and  important  to  the 
land  designation  processes. 

4.  Consultation  would  involve  the 
Forest  Service  in  disputes  between 
private  companies  and  the  federal 
power  marketing  agencies  that  are 
unrelated  to  the  management  of  the 
National  Forests. 

The  sole  purpose  of  the  consultation 
process  is  to  insure  that  only  necessary 
transmission  line  corridors  cross 
National  Forest  System  lands.  For 
example,  if  Department  of  Energy 
studies  indicate  a  future  need  for  a 
major  corridor  to  serve  a  particular  area, 
we  would  urge  the  applicant  to 
construct  the  requested  line  within  this 
corridor  whenever  possible.  The  Forest 
Service  would  be  involved  with  disputes 
only  to  the  extent  of  asking  an  applicant 
to  show  why  a  powerline  is  needed  in 
the  location  requested. 

5.  Wheeling  stipulations  are  needed  to 
provide  access  to  powerlines. 

We  have  no  quarrel  over  the  fact  that 
sharing  of  powerline  capacity  provides 
more  efficient  service  with  fewer 
impacts  on  the  land.  However,  the 
requirement  to  impose  stipulations 
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should  not  involve  the  Forest  Service. 
This  is  the  province  of  the  Department 
of  Energy  and  its  power  marketing 
agencies.  Many  of  the  respondents  have 
pointed  out  that  the  requirement  to 
accept  wheeling  stipulations  gives  the 
power  marketing  agencies  an  unfair 
leverage  in  negotiating.  The  Public 
Utility  Regulatory  Policies  Act  of  1978 
(92  Stat.  3117)  provides  a  method  for 
power  mariceting  agencies  to  petition  the 
Federal  Energy  Regulatory  Commission 
(FERC)  for  an  order  to  provide  wheeling. 
We  believe  this  to  be  more  equitable 
than  the  present  requirements. 

ft  The  legislative  intent  of  the  Federal 
Land  Policy  and  Management  Act 
endorses  and  supports  the  existing 
policy  of  wheeling. 

At  the  time  of  passage  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat.  2743,  as  amended),  there 
was  no  expressed  statutory  authority 
requiring  a  power  company  to  accept 
any  type  of  wheeling  arrangement  The 
House  Interior  and  Insular  Affairs 
Committee  report  accompanying  that  act 
noted  that  the  Committee  had  rejected 
suggestions  to  modify  the  existing  policy 
on  wheeling.  The  respondents  argue  that 
the  rejection  constitutes  a  specific 
Congressional  endorsement  and  support 
for  retaining  wheeling  stipulations.  We 
do  not  interpret  the  Committee's 
rejection  of  modifying  wheeling  policy  in 
this  Federal  lands  act  as  an 
endorsement  or  a  statement  of 
Congressional  intent.  We  feel  the 
legislative  intent  of  Congress  is  more 
properly  reflected  in  the  subsequent 
passage  of  the  Public  Utility  Regulatory 
Policies  Act  which  sets  forth  a 
procedure  for  wheeling  that  is  equitable 
to  all  parties.  The  retention  of  wheeling 
stipulations  in  Forest  Service  regulations 
would  circumvent  this  later  intent. 

7.  The  proposal  would  completely 
reverse  current  policy  dnd  constitute  an 
abandonment  of  the  land  management 
responsibilities  of  the  Forest  Service. 

Wheeling  stipulations  themselves  are 
not  needed  to  carry  out  land 
management  policies.  They  are  strictly  a 
means  of  regulatory  energy,  which  is 
more  properly  administered  under  the 
Public  Utility  Regulatory  Policies  Act. 

8.  The  requirements  of  the  Public 
Utility  Regulatory  Policies  Act  were 
intended  to  supplement,  not  replace 
existing  law;  they  do  not  address  the 
statutory  responsibility  of  the  land 
managing  agencies;  and  they  are  not  as 
strong  as  the  existing  regulatory 
requirements  of  the  Forest  Service. 

Forest  Service  authorities  are  not 
replaced,  limited,  or  impaired  by  this 
regulatory  change.  The  Forest  Service 
has  sufficient  other  authorities  to  carry 
out  the  mandate  of  land  management. 


The  enactment  of  the  Public  Utility 
Regulatory  Policies  Act  provides  an 
alternate  method  of  accomplishing 
wheeling  and  places  responsibility 
where  it  belongs,  with  the  Department 
of  Energy,  not  the  Forest  Service.  We 
continue  to  feel  that  the  regulation  is 
unnecessary  with  the  passage  of  the 
Public  Utility  Regulatory  Policies  Act. 
The  regulatory  change  properly  shifts 
energy  management  to  the  Department 
of  Energy  and  retains  sufficient 
authority  for  the  Forest  Service  to 
manage  National  Forest  System  lands. 

Decision 

Having  considered  the  comments 
received,  USDA  believes  that  the  rule 
should  be  promulgated  as  proposed. 

Impacts 

This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  it  has  been  determined  that 
this  revised  regulation  is  not  a  major 
rule.  The  revised  regulation  is  not 
expected  to  increase  costs  to  consumers 
served  by  power  marketing  agencies. 
The  revision  should  decrease  costs  to 
the  applicants  and  the  Forest  Service  by 
(1)  reducing  the  reporting  burden  on  the 
applicants;  (2)  reducing  the 
administrative  workload  on  the  Forest 
Service  in  processing  applications;  and 
(3)  reducing  delays  since  the 
Department  of  Energy  (DOE)  referral 
process  would  be  modified  from  DOE 
review  and  approval  of  applications  to 
only  consultation  with  DOE.  The  change 
will  not  increase  costs  to  States  or  local 
governments. 

In  addition,  the  Assistant  Secretary  of 
Agriculture  for  National  Resources  and 
Environment  has  determined  that  this 
rule  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  of  1980  (Pub.  L  96-354)  and 
therefore  does  not  require  a  regulatory 
flexibility  analysis. 

This  rule  does  not  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  review 
under  5  CFR  Part  1320. 

List  of  Subjects  in  38  CFR  Part  251 

Electric  power.  Mineral  resources, 
National  forests  rights-of-way,  water. 

Therefore,  for  the  reasons  set  forth 
above.  Part  251  of  Title  36  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  set  forth  below: 

PART  251— {AMENDED) 

1.  In  9  251.54.  Special  use  applications, 
revise  paragraph  (g)(2)  to  read  as 
follows: 


§251.54    SpacMuMi 
*         >         •         •         • 

(g)  Special  application  procedures. 

*      *      • 

(1)  *  *  * 

(2)  Electric  power  transmission  lines 

66  KV  or  over.  Each  application  for 
authority  to  construct  and  maintain  a 
facility  for  the  generation  of  electric 
power  and  energy  or  for  the 
transmission  or  distribution  of  electric 
power  and  energy  of  66  kilovolts  or  highr 
under  this  section  shall  be  referred  to  the 
Secretary  of  Energy  for  consultation. 


§251.56    [Amendmfl 

2.  In  S  251.56,  Terms  and  conditions, 
remove  paragraph  (f)(3)  in  its  entirety. 

(Sec.  1,  30  Stal.  35:  at  amended.  S2  Stat.  100, 
sec.  t,  33  Stat.  628  (16  U.S.C.  551. 472))  90 
Stat.  2776  (43  U.S.C  1761-1771) 
|FR  Doc  84-11 3U  riled  11-a»4*:  M»  mb| 
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POSTAL  SERVICE 

39  CFR  Part  265 

Fee  Waiver  Policy  for  Providing 
Customer  Addresses  to  Government 
Agency  Requesters 

agency:  Postal  Service. 

ACTION:  Notice  of  postponement  of 

effective  date  for  fee  payment. 

summary:  This  is  a  notice  postponing 
indefinitely  the  effective  date  of  that 
part  of  a  final  rule  published  in  the 
Federal  Register  on  May  21, 1984,  that 
would  have  required  the  Postal  Service 
to  begin  on  January  1. 1985  charging  a 
$1.00  fee  when  it  provides  information 
about  a  postal  customer's  address  to 
Federal,  State,  or  local  Government 
agency  requesters.  Other  parts  of  the 
final  rule,  with  certain  minor 
modifications,  continue  in  effect. 
EFFECTIVE  DATE:  Payment  of  the  fee 
required  by  39  CFR  265.8(d)(4)  is 
postponed  until  further  notice;  effective 
date  for  use  of  the  standard  request 
format  required  by  39  CFR  265.6(d)(7)  is 
changed  to  January  1. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
John  Gunnels,  Records  Office,  U.S. 
Postal  Service  (202)  245-4797. 
SUPPtEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  21. 1984  (49  FR 
21322),  the  Postal  Service  issued  a  final 
rule  stating  that,  effective  January  1. 
1985,  the  Postal  Service  would  begin 
charging  a  $1  fee  when  it  provides 
information  about  a  postal  customer's 
address  to  Federal,  State,  or  local 


! 
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Government  agency  requesters. 
However,  the  elective  date  for  payment 
of  the  fee  now  is  being  postponed  until 
further  notice.  As  a  result  of  this  action, 
the  Postal  Service  will  continue  its 
present  policy  of  providing  address 
information  to  Government  agency " 
requesters  at  no  charge  at  the  very  least 
through  the  end  of  Fiscal  Year  1985. 

The  final  rule  also  required 
Government  agency  requesters  to  begin 
using  a  standard  request  format  when 
submitting  their  requests  to  post  offices. 
This  requirement  remains  in  effect. 
However,  agencies  should  delete  the 
statement  regarding  payment  of  the  fee 
when  submitting  their  requests. 

Although  the  final  rule  called  for 
Government  agencies  to  convert  to  the 
standard  format  by  August  1. 1904. 
several  agencies  encountered  delays  in 
printing  and  distributing  copies  of  the 
request  format  to  their  units.  As  a 
temporary  measure,  the  Postal  Service 
directed  postmasters  to  continue  to 
accept  requests  in  other  formats  to 
afford  agencies  additional  time  to 
distribute  the  new  format.  The 
allowance  of  additional  time  in  this 
regard  extends  to  January  1, 1985.  when 
Government  agencies  will  be  required, 
in  accordance  with  the  final  rule,  to  use 
the  standard  request  format  when 
requesting  address  information  about 
postal  customers. 

Accordingly,  the  effective  date  of  39 
CFR  265.8(d)(4)  is  postponed 
indefinitely,  and  the  effective  date  of  39 
CFR  265.6(d)(7)  is  changed  from  August 
1. 1984  to  January  1. 1985. 

List  of  Subjects  in  39  CFR  Part  285 

Release  of  information.  Postal  Service. 
(39  U.S.C.  401:  5  U.S.C.  552) 
W.  Allra  Sandsrs. 

Associate  General  Counsel.  Office  of  General 
Law  and  Administration. 

|FK  Doc  84-31200  Filed  1I-28-M:  B:«5  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  147 
(OW-S-fRL-2710-5] 

Ohio  Department  of  Natural  Resources 
and  Ohio  Environmental  Protection 
Agency;  Underground  Injection 
Control  Program  Approval 

•oeMCY:  Environmental  Protection 
Agency. 

ACnow;  Approval  of  State  Program. 

summary:  The  State  of  Ohio  has 
submitted  an  application  under  Section 
1422  of  the  Safe  Drinking  Water  Act  for 


the  Approval  of  an  Underground 
Injection  Control  (UIC)  program 
governing  Classes  I.  Ill,  IV.  and  V 
injection  wells.  After  careful  review  of 
the  application,  the  Agency  has 
determined  that  the  State's  injection 
well  program  for  these  classes  of 
injection  wells  meets  the  requirements 
of  Section  1422  of  the  Act  and,  therefore, 
approves  it. 

EFFECTIVE  DATE:  This  approval  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  eastern  time  on 
December  13, 1984.  This  approval  shall 
become  effective  on  January  14, 1985. 
FOR  FURTHER  INFORMATION  CONTACT! 
John  Taylor,  Environmental  Protection 
Agency,  Region  V,  230  South  Dearborn 
Street  Chicago.  Illinois  60604.  PH:  (312) 
886-1490  or  FTS  888-1490. 
SUPPLEMENTARY  INFORMATION:  Part  C  of 
»  the  Safe  Drinking  Water  Act  (SDWA) 
provides  for  an  underground  injection 
Control  (UIC)  program.  Section  1421  of 
the  SDWA  requires  the  Administrator  to 
promulgate  minimum  requirements  for 
effective  State  programs  to  prevent 
underground  injection  which  endangers 
drinking  water  sources.  The 
Administrator  is  also  to  list  in  the 
Federal  Register  each  State  for  which,  in 
his  judgment,  a  State  UIC  program  may 
be  necessary.  Each  State  listed  shall 
submit  to  the  Administrator  an 
application  which  contains  a  showing 
satisfactory  to  the  Administrator  that 
the  State:  (i)  Has  adopted  after 
reasonable  notice  and  public  hearings,  a 
UIC  program  which  meets  the 
requirements  of  regulations  in  effect 
under  Section  1421  of  the  SDWA;  and 
(ii)  will  keep  such  records  and  make 
such  reports  with  respect  to  its  activities 
under  its  UIC  program  as  the 
Administrator  may  require  by 
regulations.  After  reasonable 
opportunity  for  public  comment,  the 
Administrator  shall  by  rule  approve, 
disapprove  or  approve  in  part  and 
disapprove  in  part,  the  State's  UIC 
program. 

The  State  of  Ohio  was  listed  as 
needing  a  UIC  program  on  September 
25, 1978  (43  FR  6560).  The  State 
submitted  an  application  under  Section 
1422  on  August  6, 1984.  for  a  UIC 
program  to  regulate  Class  I,  III,  IV,  and 
V  injection  wells  to  be  administered  by 
the  Ohio  Department  of  Natural 
Resources  (ODNR)  and  the  Ohio 
Environmental  Protection  Agency 
(OEPA). 

On  September  5. 1984,  EPA  published 
notice  of  receipt  of  the  application, 
requested  public  comments,  and  offered 
a  public  hearing  on  the  UIC  program 
submitted  by  the  ODNR  and  the  OEPA. 
A  public  hearing  was  held  on  March  28. 


in  Columbus,  Ohio,  on  the  draft 
application.  A  public  hearing  was 
offered,  and  comments  were  requested 
on  the  final  application.  No  hearing 
requests  nor  comments  were  received. 

After  careful  review  of  the 
application,  I  have  determined  that  the 
portion  of  the  Ohio  UIC  program 
submitted  by  the  ODNR  and  the  OEPA 
applicable  on  all  State  lands  other  tlian 
Indian  Lands  meets  the  requirements 
established  by  the  Federal  regulations 
pursuant  to  Section  1422  of  the  SDWA 
and,  hereby,  approve  it.  The  effect  of 
this  approval  is  to  establish  this 
program  as  the  applicable  underground 
injection  control  program  under  the 
SDWA  for  non-Indian  lands  in  the  Slate 
of  Ohio. 

This  approval  will  be  codified  in  40 
CFR  Section  147.1801.  State  statutes  and 
regulations  that  contain  standards, 
requirements,  and  procedures  applicable 
to  owners  or  operators  are  incorporated 
by  reference.  These  provisions 
incorporated  by  reference,  as  well  as  all 
permit  conditions  or  permit  denials 
issued  pursuant  to  such  provisions,  are 
enforceable  by  EPA  pursuant  to  Section 
1423  of  the  SDWA. 

This  program  replaces  the  existing 
EPA-administered  program.  EPA 
promulgated  the  EPA-administered 
program,  published  November  15, 1984 
(49  FR  45292).  in  order  to  comply  with 
the  requirement  of  the  SDWA  to 
promulgate  a  Federally-administered 
program  if  a  State-administered  program 
cannot  be  approved  within  a  certain 
time.  Now  that  EPA  has  determined  that 
the  State-administered  program  meets 
all  applicable  Federal  requirements,  the 
Agency  is  withdrawing  the  EPA- 
administered  program  and  establishing 
the  State-administered  program  as  the 
applicable  UIC  program  in  the  State, 
because  of  the  preference  in  the  SDWA 
for  State  administration  of  UIC 
programs. 

The  terms  listed  below  comprise  a 
complete  listing  of  the  thesaurus  terms 
associated  with  40  CFR  Part  147,  which 
sets  forth  the  requirements  for  a  State 
requesting  the  authority  to  operate  its 
own  permit  program  of  which  the 
Underground  Injection  Control  program 
is  a  part.  These  terms  may  not  all  apply 
to  this  particular  notice. 

List  of  Subjects  in  40  CFR  Part  147 

Indians — lands.  Reporting  and 
recordkeeping  requirements. 
Intergovernmental  relations.  Penalties, 
Confidential  business  mtormation. 
Water  Supply,  Incorporation  by 
reference. 
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OMB  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certirication  Under  tba  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  certify  that  approval  by  EPA 
under  Section  1422  of  the  Safe  Drinking 
Water  Act  of  the  application  by  the 
Ohio  Department  of  Natural  Resources 
and  the  Ohio  Environmental  Protection 
Agency  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  this  rule    , 
only  approves  State  actions.  It  imposes 
no  new  requirements  on  small  entities. 

Authority:  Safe  Drinking  Wafer  Act,  42 
use.  300h. 

Dated:  November  15, 1984. 
William  O.  Ruckelshaus. 
Administrator. 

As  set  forth  in  the  preamble.  Part  147 
of  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  147— STATE  UNDERGROUND 
INJECTION  CONTROL  PROGRAMS 

Subpart  KK— Ohio 

1.  Section  147.1801  is  revised  to  read 
as  follows: 

§  147.1801    State-administered  program- 
Class  I.  Ill,  IV,  and  V  wells. 

The  UIC  program  for  Class  I.  Ill  IV, 
and  V  wells  in  the  State  of  Ohio,  other 
than  those  on  Indian  lands,  is  the 
program  administered  by  the  Ohio 
Department  of  Natural  Resources  and 
the  Ohio  Environmental  Protection 
Agency,  approved  by  EPA  pursuant  to 
Section  1422  of  the  SDWA.  Notice  of 
this  approval  was  published  in  the 
Federal  Register  on  November  29, 1984; 
the  effective  date  of  this  program  is 
January  14. 1985.  This  program  consists 
of  the  following  elements,  as  submitted 
to  EPA  in  the  State's  program 
application. 

(a)  Incorporation  by  reference.  The 
requirements  set  forth  in  the  State 
statutes  and  regulations  cited  in  this 
paragraph  are  hereby  incorporated  by 
reference  and  made  a  part  of  the 
applicable  UIC  program  under  the 
SDWA  for  the  State  of  Ohio.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  effective  January  14, 1985. 

(1)  Ohio  Revised  Code  Annotated. 
§§  1509.01, 1509.03. 1509.221  (Supp. 
1983); 

(2)  Rules  of  the  Division  of  Oil  and 


Gas,  Ohio  Administrative  Code. 
\\  1501*-7-01  through  7-14  (1984); 

(3)  Ohio  Revised  Code  Annotated. 
S§  6111.04.  6111.043.  6111.044  (Supp. 
1983); 

(4)  Rules  of  the  Ohio  Environmental 
Protection  Agency.  Ohio  Administrative 
Code,  SS  3745-34-01  through  34-41; 
3745-9-01  through  9-11  (Director  Ohio 
EPA  Order,  June  18, 1984). 

(b)  Other  Laws.  The  following  statutes 
and  regulations,  although  not 
incorporated  by  reference,  also  are  part 
of  the  approved  State-administered 
program: 

(1)  Ohio  Revised  Code,  Chapter  119 
(1978  Replacement  Part); 

(2)  Ohio  Code  Supplement, 

SS  6111.041.  6111.042.  6111.045  (Supp. 
1982). 

(c)  (1)  The  Memorandum  of 
Agreement  between  EPA  Region  V  and 
the  Ohio  Department  of  Natural 
Resources,  signed  by  the  EPA  Regional 
Administrator  on  March  30. 1984; 

(2)  Memorandum  of  Agreement 
between  the  Ohio  Department  of 
Natural  Resources  and  the  Ohio 
Environmental  Protection  Agency. 
Related  to  the  Underground  Injection 
Control  Program  for  the  State  of  Ohio, 
signed  August  1. 1984. 

(d)  Statement  of  Legal  Authority. 
Statement  from  Attorney  General  of  the 
State  of  Ohio,  by  Senior  Assistant 
Attorney  General.  "Underground 
Injection  Control  Program — Attorney 
General's  Statement."  July  25. 1984. 

(e)  The  Program  Description  and  any 
other  materials  submitted  as  part  of  the 
original  application  or  as  supplements 
thereto. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  6634] 


] 


List  of  Communities  Eligible  for  the 
Sale  of  Insurance  Under  the  National 
Flood  Insurance  Program;  Missouri,  at 
al. 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 


SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact     , 


certain  flood  plain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  date  hsted  in  the 
fourth  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  457,  Lanham, 
Maryland  20706.  Phone:  (800)  638-7418. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  (202) 
287-0876.  500  C  Street,  Southwest. 
FEMA— Room  509.  Washington.  D.C. 
20472. 

SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Since  the 
communities  on  the  attached  list  have 
recently  entered  the  NFIP.  subsidized 
flood  insurance  is  now  available  for 
property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
fifth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  Federal 
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Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  cei  tifies 
that  this  nile,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 

§64.6    List  of  sttgiM*  communities. 


stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subject  in  44  CFR  Part  64 

Flood  insurance.  Flood  plains. 


PART  64— (AMENDED] 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
•  community.  The  entry  reads  as  follows: 


Stale  and  county 


Mssnn: 


Union.. 


CvnpbM... 


Union.. 


Kankakee.. 
Oklahonia. 

Logan 
Tennessee 

Otnon 

Texas: 

Goiad. 

Kansas 


Fkihda: 


New  HanwsNre: 
Sira»(x<l  


Locabon 


Unincofporatsd  areas 
— 49 


UFoMta.  cily  ot .. 


Unincorporated  areas    

Sun  RMer  Terrace,  village  of . 


Unmcorporated  areas 

Rmes.  oty  o( 

Golad.crtyot 

Osawalome.  cily  ol 


Malone.  town  aH 

Middlelon  town  ot 


Community  No. 


2907gSA. 
180*11... 

47543SB 


130054... 
171015... 
4tX>096A 

470235.... 


200223.. 


12C623— New.. 


Etfectn/e  dates  ol  auttx>nzation/ 

canceaakon  ol  tale  o<  flood  insurance  m 

community 


Oct.  23.  1984— Emarg 

Oct.  24.  1984— Emerg... 

Apr  2.  1971— Emerg 

Dee  17.  1971— Reg. 

Sept  5.  1984- Sinp.  ... 
Oct  23.  1984  Ram 


Oct.  26.  1984- Emerg 

do 

do 

do 

do 


Juna  13.  1974— Emarg. . 

Sept  19.  1984— Reg. 

Sept  19.  1984— Susp 

Oct  26.  1984— Rem 


330222A 


Oct  30  1984— Emerg.. 
do 


Speoal  flood  Iwtard  area  identilied 


Apr   19.  1983. 
Mar.  4,  1977 

Dec   23.  1971    July  1.  1974  and  Nm    12. 


1976. 

Do. 
Do. 

Dec  27.  1974  and  Aug  2.  1977 

Jan  3.  1975 

July  is.  1976 

Jan.  23.  1974  and  Apr  2.  1976 

Do. 

Jan  31.  1975  and  Jan  10.  1978 


Connecticut: 


CunAertand.. 
Massactwsetts: 
Suffolk  


CanlertMry.  town  of .. 

Fatmouth.  town  of 

Revere  cty  of 


0801S3A. 
02300458 
?50?28B 


October  16.  1984,  suspension  wrtlidrawn.. 

do 

do 


Jan  10.  1975. 

Mar  29.  1974  and  Aug  6.  1976 

June  28   1974  and  Feb   18   1977 


HegnnH 


New  Jersey: 
MNjdteeex 

Sussex 

Bergen 

New  Yorti: 
Ctiemurtg.. 
CoknOa... 
Orange 


Elmira.  town  of 

Gallatin,  town  of 

IMontgomery,  town  ol..... 

Do    !  Montgomery  vHlage  of 


ffelmetta.  bourough  ol . 

Sparta,  towrafap  ot 

Teaneck.  townsli<>  of .. 


3402628.. 
3405358. 
3400758 

360tS1B. 

3613168 

3606238 

360624B 


do.. 
..do.. 

..do.. 

..do.. 
..do.. 
..do.. 

do 


June  28.  1974  and  Feb  27.  1976 
Dec  20.  1974  and  June  11.  1976 
June  14,  1974  and  Oct  3.  1975 

Aug  31.  1973  and  June  25,  1976 
Oct  25,  1974  and  July  30,  1976 
Mar  22.  1974  and  Aug  20.  1976 
Mar  15  1974  and  Dec  12  1975 


Regan  V 


Cook  and  Uka.. 

Mcbigan^ 

(jnngston 


Wisconsin: 

Green 

Waukeslia 


Barringion.  village  ol... 


Green  Oak.  lownahp  of . 
Unincorporated  areas 


Browntown.  village  of 

Oconomowoc  Lake  vt":»ge  0< 


170057C.. 

2604408 
2706258.. 

SS0161B 

550582B 


..do.. 

..do.. 

..do.. 

..do., 
do 


RegK>n  vi 


Bexar 


'  Unincorporated  "wbiw 


Ragon  Vii 


Mar   22,  1974.  Sept   24.  1976  and  Mar 
12.  1982 

Mar  27,  1977 

Aug  26,  1977. 

!  Jan  9.  1974  and  June  4.  1976 
Feb  2   1979 


Jan  31.  1978 


FranUm.. 
Maryland: 
Cakiart.... 


CjMonvB: 
San 


Unmcorporated  areas.. 
Unincorporated  areas 


Rancho  Cucamonga.  city  ol.. 


2964938 
2400118.. 


060671A.. 


* I  Jan.  17,  1978. 

Oct  18.  1974  and  July  15.  1977 


Jiily  5,  1973— Emerg. . 
Sept  28.  1984— Reg.. 
Sapt  28.  1984— Susp. 
Now  9.  1984— Rein... 


Aug  7.  1978— Emerg.. 

Sept  5.  1984— Reg 

Sept  5.  1984— Susp. .. 
Nov   12.  1984— Hem... 


Sapt.  5.  1984 
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State  and  county 

Location 

Commupity  No. 

Effective  dales  ol  authonzation/ 

cancellation  o<  sale  ol  flood  insurance  m 

oommunrty 

Pennsylvania: 

421659A 

Nov.  15.  1964— Emarg 

Oac.  20.  1974  and  July  11.  1980. 

Texas: 
HM 

Matons  dtv  of                             

480861 

1802078 

Nov.  13,  19e4-€marg 

Nov.  13.  I9e4-Ba9 

Hon.  14,  1984— Emarg 

July.  9,  1976. 

Idaho: 

Aug.  2.  1977  and  Aug.  2.  1982. 

Flonda: 

1  arkf  1  aka  kiwil  nf 

120613A 

Aug.'  15.  1994. 

Nov.  14,  1984— Bag 

ftognni 


v^onnacnciK. 
Windfiam 

Do 

Do 

Rhode  Island: 
Prowdenca.. 


Wasfxngton 


Oanialaon.  borough  of.. 

Thompson,  town  of 

wotXMiork.  town  Ol 


Cranston,  city  of 

Narraganseft  townol.. 


090169A... 
0901 17B.. 
0901208. 

4453968.. 

445402C.. 


.  1. 1984,  Suwsnaion  withdrwMi.. 


.„do.. 
...do.. 


...,do,. 
...A. 


Jan  24,  1975. 

May  17,  1974  «id  July  26.  1977 

Sapl  20.  1974  and  Mar  11,  1977. 


Aug.  28,  1971,  July  1.  1974  and  May  21. 

1976. 
Dae  7.  1971.  July  1,  1974  and  Oac  3, 

1976  


Region  II 


Bergen. 
New  Yorli 
Ulster    . 


Qar«sM,  town  of.. 


3400378.. 


Okve.  town  of '  3608608.. 


..do.. 
..do.. 


June  29.  1973  and  Apr.  IS.  1960. 
Juna  7.  1974  «id  July  30.  1976 


nagnnlll 


Maryland: 
Calvert 


Chesapeake  Beach,  town  of 


2401008. 


do. 


Oct  18,  1974  and  Feb  18.  1977 


Region  V 


lnd«na: 
Adams 


Geneva,  town  of.. 


180002C.. 


t*tn.  23.  1973.  Juna  11,  1976  and  Jan 

1      12.  1979.  


Ragnn  VI 


Texas: 

Brazoiia '  Brookside  Village,  city  of 


480067B 


June  28,  1974  and  J««ia  18,  1976 


Reyon  VIII 


Colorado: 

Lincoln 

Idaho 

Twm  Falls 


Limon,  town  of 

Twin  Fstis,  city  of.. 


0801098.. 
1601208.. 


...do.. 
...do.. 


Juns  28.  1974  and  Jan.  16.  1976. 
Juna  7.  1974  «id  Fab  27.  1976. 


Code  for  readmg  4th  cokjmn:  Emerg— Emergency.  Reg —Regular,  Susp.— Suapanaion,  Rein— Rainstalamant. 

(National  Flood  Insurance  Act  of  1968  (title  XIII  of  the  Housing  and  Urban  Development  Act  of  1968):  effective  Jan.  2a  1968  (33  PR  17804, 
Nov.  28,  1968),  as  amended,  42  U.S.C.  4001-4128;  E.O.  12127,  44  FR  19367:  and  delegation  of  authority  to  the  Administrator,  Federal  Insurance 
Administration) 

Issued:  November  20,  1984.  .-i 

leffrey  S.  Bragg. 
Administrator.  Federal  Insurance  Administration. 
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44  CFR  Part  64 

(Docket  No.  FEMA  6635] 

Suspension  of  Community  Eligibility 
Under  the  National  Flood  Insurance 
Program;  Connecticut,  et  al. 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  flood  plain 
management  requirements  of  the 
program,  if  FEMA  receives 


documentation  that  the  community  has 
adopted  the  required  flood  plain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration  (202) 
287-0876,  500  C  Street,  Southwest. 
FEMA.  Room  509.  Washington.  D.C. 
20472. 

SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 


return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Section  1315  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  (42  U.S.C.  4022)  prohibits  flood 
insurance  coverage  as  authorized  under 
the  National  Flood  Insurance  Program 
(42  U.S.C.  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  flood  plain 
management  measures  with  effective 
enforcement  measures.  The  communities 
listed  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  Part 
59  et  seq.).  Accordingly,  the 
communities  are  suspended  on  the 
effective  date  in  the  fourth  column,  so 
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that  as  of  that  date  flood  insurance  is  no 
longer  available  in  the  community. 
However,  those  communities  which, 
prior  to  the  suspension  date,  adopt  and 
submit  documentation  of  legally 
enforceable  flood  plain  management 
measures  required  by  the  program,  will 
continue  their  eligibility  for  the  sale  of 
insurance.  Where  adequate 
documentation  is  received  by  FEMA.  a 
notice  withdrawing  the  suspension  will 
be  published  in  the  Federal  Register. 
In  addition,  the  Director  of  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  sixth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  Hood  hazard  area  of 
communities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 


Management  Agency's  initial  flood 
insurance  map  of  the  community  as 
having  flood  prone  areas.  (Section  202(a) 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.L.  93-234).  as  amended.)  This 
prohibition  against  certain  types  of 
Federal  assistance  becomes  effective  for 
the  communities  listed  on  the  date 
shown  in  the  last  column. 

The  Director  Hnds  that  notice  and 
public  procedure  under  5  U.S.C.  533(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified.  Each 
community  receives  a  6-month,  90-day. 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  flood  plain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 


that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  flood  plain  management 
together  with  the  availability  of  flood 
fnsurance  decreases  the  economic 
impact  of  future  flood  losses  to  both  the 
particular  community  and  the  nation  as 
a  whole.  This  rule  in  and  of  itself  does 
not  have  a  significant  economic  impact 
Any  economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  flood  plain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  SubjecU  in  44  CFR  Part  64 

Flood  insurance.  Flood  plains. 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


§  64.6    uet  of  ettQiMe  cofiNnunilies, 


StaM  and  Couniy 


Location 


ConneclKut  Favlietd 


Massactuaefls: 
Bahatm9. 


Naw  Yok:  Clianiung  . 

Ration  M 

Pennsy)varaa:  Chaalar 

Waat  Vvgna:  Mngo 

Gaor^a:  Staphana 
North  Carolina: 

VMM1 »_. ... 

Aymy 

SoMlOawlw. 


C3*» 

Moul»ia. 


Weslport.  town  o*.. 


Lodi.  borough  d.. 


ftincaton,  tommahip  of.. 
Elmira.  dty  01 


Chartaslown.  (Mmahip  ol.. 


Toccoa.  cily  of.. 


Biyaon  City,  city  of.. 
Mawtand.  tcmn  cf... 


B)ran.  city  ol... 
GMtoiCHy.  «i 


HudwfiwM,  city  of-. 

Findtay.  eily  of 

Hartfo^.  cily  of 


Conwiunly  No. 


090019B.. 
2S0039B.. 

340M7C.. 

3402528.. 
3601508 

4214756.. 
540133C.. 

1302318.. 

3702288.. 
37001 28.. 
4S002SC.. 

1705268.. 
1705228.. 

iTogan. 

260Sa7A.. 
260493A.. 
3902448. 
5504738. 


Effective  dates  of  auttwnzation/cancatlabon  of 
sale  of  Ikxid  iiaurance  m  cominunity 


Oct  S.  1970,  Emarg.;  Jufy  2.  1980,  Ftog.,  Oac 

4.  1964,  Suap. 
June  11.  1975.  Emarg.;  Oac.  4.  1984,  Reg..  Oac. 

4.  1964.  Suap. 


Hf    21.   1*75.  Emarg.;  Fab.   15.   1978.  ftag.; 

Oac  4.  1964,  Suap 
Sept.    15.    1972.   Emerg.;  Dae.  4,   1964,  Reg. 

Dec  4.  1984.  Susp 
Jan  26.  1973.  Emerg.:  Dae.  4.  1984.  Rag.;  Dec. 

4.  1964.  Suap 

Nov.  24.  1975.  Emarg.;  Dec.  4.  1984.  Reg.;  Dec. 

4,  1964.  Suap 
June  9.  1975.  Emerg.;  Dec.  2.  1980,  Rag.;  Dec. 

4.  1964,  Suap. 

June  20.  1975.  Emarg.;  Dec.  4,  1964,  Rag.;  Dae. 
4.  1984.  Suap 

(mar.  25.  1975.  Emarg.;  Dec.  4.  1984.  Reg.,  Dae. 

4,  1964.  Susp 
Sept  17,  1975.  Emarg;  Dec  4.  1964.  Reg. 

Oac  4.  1984.  Suap 
Oct  8.  1970.  Emerg..  Sept  30.  1977.  Reg .  Dec. 

4.  1964.  Suap 


July  21.  1975.  Emerg..  Dec  4,  1984.  Reg;  Oac. 

4.  1964.  Suap. 
M^r  27.  1975.  Emarg.;  June  30.  1976.  Reg; 

Dec  4.  1964.  Suap 
Sept  14.  1979.  Emarg;  Dec.  4.  1964,  Reg.; 

Oac.  4.  1964,  Suap 

Ngy  4,  1981.  Emerg;  Dec.  4.  1984,  Reg..  Dec 

4.  1964,  Suap. 
IMar  31.  1962.  Emarg;  Dec  4,  1964.  Reg..  Dec 

4.  1964.  Susp 
Jin.  15,  1975.  Emarg.;  Oac  4.  1964.  Rag .  Dec 

4.  1984,  Suap. 
Apr  17.  1975.  Emarg ;  Dec  4.  1964.  Rag..  Dec. 

4.  1964.  8m6l 


Special  noodf)azard  area 


July  19.  1980  and  Dec.  4.  1984 

June  26.  1974  «ld  Dee.  24.  1978. 


Jitfy  27.  1973.  Apr.  30.  1676  and 

Feb.  tS,  1978. 
June  15.  1973  and  (May  28,  1978 

Aug.  31,  1973  and  Mar  19.  1876.. 


Oct.  18,  1974  and  May  14,  1978... 

Dec.  20,  1974,  Aug  5.  1S77  «Kt 
Dec.  2.  1960. 


June  26,  1974  and  Oct.  24,  1975. 


June  14,  1974  and  Oct  I.  1976... 

June  14.  1974  and  Oct  1,  1976... 
Sapt  X.  1977 

May  10.  1974  and  June  IB.  1976. 

May  3,  1974  and  July  30,  1976 

Sept  6,  1976 


Oct  3,  1675 

Sept  5,  1975 _. 

Jan.  23.  1974  and  May  21,  1976  . 
Jan  9.  1974  wid  May  14.  1976 


Date' 


Dec.  4.  1964 
Oo. 

Da 

Do. 
Oa 

Oo. 
DOi 

Do. 

Da 
Da 
Oa 

Do. 
Oa     ; 
Oa 

Oa 
Da 
Oa 
Oo 
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State  and  County 


Location 


Community  No. 


Effective  dates  of  auttx>nzation/cancellatron  ol 
sale  of  flood  insurance  in  community 


Special  flood  hazard  area 
identified 


Oate< 


VI 


fexas: 

Jefferson.. 


•^ort  Bend.. 


Reglen  vn 

Missoun:  Cooper 


I IX 

Arizona:  Graham 


neglofi  X 
Idaho:  Lemfii 


Beaumortt,  city  of 

RoaenlMrg,  city  of 

Wooldndge,  village  of  . 
Unincorporated  areas.. 

Salmon,  city  of 


46S4S7B... 
4602328. 

2901 12A.. 
0400328.. 

160093A.. 


June  19.   1970.  Emerg:  Oct.  30,  1970.  Reg: 

Dec  4.  1984.  Suap 
July  21.  1975.  Emerg.:  Oe<;  4.  1984,  Reg .  Dec. 

4,  1964.  StMp 


Mar  22.  1976.  Emerg.;  Dec  4.  1984.  Reg .  Dec 
4.  1984.  Susp. 

Nov  19.  1975.  Emerg;  Dec  4.  19B4.  Reg.:  Dec. 
4.  1964.  Susp. 


Oct  28.  1975,  Emerg.;  Dee  4.  1984,  Reg..  Dec. 
4.  1984.  Susp. 


Sept  2.  1970.  July  1,  1974  and 

Nov  14,  1975.  \ 

June  28.  1974  and  Aug  22.  1975 


Apr  25.  1975 

Jan.  17.  1975  and  Nov  29.  1977. 


June  25.  1976.. 


Do 
Do 

Oo. 
Oo. 

Oo. 


'  Date  certain  Federal  Assistance  no  longer  available  in  Special  Flood  Hazard  Areas. 

Code  for  reading  4th  column:  Emerg.— Emergency;  Reg  —Regular;  Susp— Suspension.  ,* 

(National  Flood  Insurance  Act  of  1968  (title  XIII  of  the  Housing  and  Urban  Development  Act  of  1968):  effective  Jan,  28.  1969  (33  PR  17804. 
Nov.  28,  1968),  as  amended,  42  U.S.C.  4001-4128;  E.O.  12127.  44  PR  19367;  and  delegation  of  authority  to  the  AdminisU-ator,  Federal  Insurance 
Administration) 

Issued:  November  20,  1984. 
Jeffrey  S.  Bragg, 
Administrator,  Federal  Insurance  Administration. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

{CC  Docket  No.  82-122;  FCC  84-523] 

Interconnection  Arrangements 
Between  and  Among  the  Domestic  and 
International  Record  Carriers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Report  and  Order  rescinding 

existing  interconnection  arrangements. 

summary:  This  Report  and  Order 
rescinds  existing  interconnection 
arrangements  prescribed  by  the  FCC 
pursuant  to  the  Record  Carrier 
Competition  Act  of  1981  to  permit  the 
implementation  of  an  intercarrier 
agreement.  Because  of  the  agreement, 
the  existing  interconnection 
arrangements  are  no  longer  valid. 

FOR  FURTHER  INFORMATION  CONTACT 

Margot  F.  Bester,  International  Policy 
Division.  Federal  Communications 
Commission.  Washington.  D,C.  20554 
(202)  632-4047. 

Report  and  Order 

In  the  matter  of  international  arrangements 
between  and  among  the  domestic  and 
international  record  carriers,  (CC  Docket  No. 
82-122). 

Adopted:  November  8. 1984. 

Released:  November  15. 1984. 

By  the  Commission. 


I.  Introduction 

1.  The  Record  Carrier  Competition  Act 
of  1981  (RCCA)*  governs  certain  aspects 
of  the  provision  of  record 
comnninications  services  within  the 
United  States  and  between  the  United 
States  and  foreign  points.*  The  major 
provisions  of  the  RCCA  govern  the 
manner  by  which  carriers  interconnect 
their  facilities  and  allocate  revenues  for 
the  provision  of  record  communications 
services.  The  majority  of  these 
provisions  sunset  on  December  29. 1984. 

2.  On  March  7. 1984.  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  circuit  rendered  a  decision  * 
concerning  our  implementation  of  the 
RCCA.  The  Court  reversed  and 
remanded  for  further  proceedings  two 
aspects  of  our  Interim  Order.*  On 
August  6. 1984  we  issued  a  Further 


■  47  U.S.C.  222  (1981).  Section  222  of  the  Act  was 
rewritten  by  the  RCCA. 

*  We  have  adopted  a  series  of  orders  to 
implement  the  RCCA.  The  primary  decision  which 
implemented  the  RCCA  was  Interconnection 
Arrangements  Between  and  Among  the  Domestic 
and  International  P.ecord  Carriers  (Interim  Order): 
89  FCC  2d  928  (1982).  on  reconsideration.  93  FCC  2d 
845  (1983).  rei  d  in  part  sub  nom.  Western  Union  v. 
FCC,  No.  82-1502  (DC.  Cir.  March  7, 1984). 

'  Western  Union  Telegraph  Company  v.  Federal 
Communications  Commission  et.  ol..  No.  82-1502 
(DC.  Cir.  March  7. 1984). 

*  As  will  be  discussed  in  detail  below,  the  Court 
reversed  and  remanded  that  part  of  our  Interim 
Order  designating  the  international  carrier  as  the 
originating  carrier  on  outbound  calls  from  the 
United  States  and  requiring  Ihe  pro  rata  distribution 
of  revenues  received  for  a  portion  of  inbound  calls. 


Notice  of  Proposed  Rulemaking  *  to 
treat  those  issues  remanded  to  us  by  the 
Court  of  Appeals.  We  reached  tentative 
conclusions  as  to  these  issues  and 
requested  comment  on  our  tentative 
conclusions. 

3.  In  response  to  our  Further  Notice, 
the  carriers  filed  an  executed 
"Memorandum  of  Agreement"  on 
September  27, 1984.«  This  negotiated 
agreement  establishes  terms  and 
conditions  regarding  physical 
interconnection,  billing,  collecting  and 
tariffing  for  telex  services.  The 
agreement  formalizes  the  parties' 
respective  obligations  and  undertakings 
in  this  regard.  In  addition,  the  carriers 
filed  a  "Supplemental  Petition  for 
Acceptance  of  Intercarrier  Agreement." 
In  this  petition,  the  carriers  request  that 
we  amend,  revoke  or  waive  our  existing 
prescriptions  so  that  the  agreement  may 
become  operative  prior  to  the  statute's 
sunset  date  and  continue  until  )une  30. 
1986.  We  note  that  the  agreement  by  its 
terms  became  effective  upon  execution 
but  that  it  contained  a  provision 
requiring  Commission  action  on  our 
existing  prescription  within  forty-five 
days  as  a  further  condition. 

4.  In  this  Report  and  Order,  we  will 
summarize  the  statute,  our  Interim 
Order,  other  significant  Commission 


'  Interconnection  Arrangements  (Further  Notice 
of  Proposed  Rulemaking  FCC  84-380  (released 
August  6. 1984). 

•  An  executed  copy  of  this  Agreement  was  filed 
on  September  12. 1964,  the  date  comments  to  our 
Ftirlhcr  Notice  were  due. 
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orders,  the  Court's  decision,  our  Further 
Notice  and  the  intercarrier  agreement. 
We  will  then  set  out  our  rationale  for 
rescinding  our  existing  prescriptions 
pre-sunsef  and  permitting  the     « 
implementation  of  this  intercarrier 
agreement  as  pn^xised  by  the  carriers. 
The  intercarrier  agreement  is  attached 
as  Appendix  A. 

n.  Backgroond 

5.  The  Statute:  The  RCCA.  the 
majority  of  which  sunsets  pursuant  to 
Section  222(e)  on  December  29, 1984. 
lifted  the  statutory  bar  on  Western 
Union's  provision  of  international 
services  and  permitted  its  re-entry  into 
the  international  market.' It  also 
facilitated  the  expansion  of  the 
international  record  carriers  (IRCs)  into 
the  domestic  market.* In  addition  to 
encouraging  the  development  of 
competition  in  the  record 
communications  services  market,  the 
RCCA  requires  carriers  to  interconnect 
their  facilities  upon  terms  and 
conditions  which  are  just,  fair,  and 
reasonable. 'The  RCCA  also  requires 
the  pro  rata  allocation  of  international 
inbound  record  service  transmission.'" 
interconnection  between  a  carrier's 
domestic  and  international  segments 
which  is  equal  in  type  and  quality  and 
available  at  the  same  rates  and  upon  the 
same  terms  and  conditions  as  that 
furnished  to  an  interconnecting  carrier," 
the  establishment  of  a 
nondiscriminatory  formula  for  the 
equitable  allocation  of  revenues  derived 
from  interconnected  transmission, "and 
the  establishment  by  each  carrier  of  the 
total  price  charged  to  the  public  for  any 
service  originated  by  that  carrier.'* To 
implement  these  requirements.  Section 
222(c)(3)(A)  required  the  Commission  to 
convene,  monitor  and  preside  over 
interconnection  negotiations  between 
and  among  the  domestic  and 
international  record  carriers.  '*  The 


'  Section  222()i). 

•Id.  After  1M3  and  prior  to  the  passage  of  the 
RCCA.  the  provision  of  record  oommunication* 
services  was  bifurcated.  Western  Union  dominated 
the  domestic  side  but  was  prohibited  under  the  old 
Section  222  from  engaging  in  the  direct  provision  of 
international  record  commimications  services.  The 
intemabonal  record  earners  were  authorized  to 
provide  service  to  overseas  points  Ihrou^  •  limited 
number  of  gateway  cities. 

•Section  222<c)nnA)(i). 

■•Section  222(cKlKA)(ii). 

"  Section  222(c|(1NB). 

"Sectiaa222(cNZ|. 

•Md. 

"Tke  Western  Union  Telegraph  Company  and 
Craphnet  Inc.  participated  in  the  interconnection 
negotiations  as  domestic  record  carriers.  ITT  World 
Communications  Inc.  RCA  Global  Conununicationa. 
Inc..  Western  Union  International  Inc..  FTC 
Communications.  Inc..  TRT  Telecommunications 
Corporation.  International  Relay.  Inc..  and  CCI 


RCCA  also  required  the  Commission  to 
prescribe  interconnection  arrangements 
if  the  carrier  negotiations  failed  to 
produce  an  agreement.  '^ 

6.  The  Interim  Order:  The  carriers 
were  not  able  to  reach  an  agreement  on 
the  terms  and  conditions  for 
interconnection  within  the  forty-five  and 
ninety  day  limits  provided  by  the  RCCA. 
Accordingly,  the  Commission,  pursuant 
to  the  RCCA's  mandate,  conducted  a 
rulemaking  proceeding  on  an  expedited 
basis  and  issued  an  Interim  Order 
establishing  the  necessary  technical  and 
financial  arrangements  for  the  provision 
of  interconnected  telex  and  TWX 
services.  Arrrangements  were 
prescribed  for  purely  domestic 
transmissions  as  well  as  for 
interconnected  international  inbound 
and  outboiuid  telex  calls.  In  the  Interim 
Order  we  designated  the  international 
carrier  as  the  originating  carrier  for 
international  outbound  calls  responsible 
for  billing,  tariffing  and  collection.  We 
made  no  changes  in  the  interconnection 
arrangements  for  international  inbound 
transmissions  and  designated  the  carrier 
on  whose  network  a  purely  a  domestic 
call  was  initiated  as  the  originating 
carrier  for  billing,  collecting  and  tariffing 
piuposes.  We  prescribed  revenue 
allocation  formulas  for  international 
inbotmd  traffic  (the  pro  rata  formula) 
and  international  outbound  tragic 
(transiting  arrangements).  We  also 
created  a  holding  factor  to  compensate 
domestic  carriers  for  holding  and  set  up' 
a  time  when  international  minutes  are 
used  to  determine  billable  domestic 
minutes.'* Further,  we  prescribed  a  15% 
discount  from  the  terminating  carrier's 
intra-network  tariffed  charge  for 
inteconnected  transmissions. 

7.  Subsequent  Orders:  Pursuant  to  oiu* 
Interim  Order,  record  carriers  providing 
international  and  domestic  service  filed 
revisions  to  their  tariffs  purporting  to 
establish  the  interconnection 
arrangements  which  we  had  prescribed. 
We  found  that  these  filings  did  not 
conform  to  our  requirements  as 
specified  in  the  Interim  Order  and  we 
rejected  them. "  We  also  took  the 
unusual  step  of  prescribing  the  specific 
tariff  language  needed  to  implement  our 
Interim  Order.  In  addition,  we  identified 
several  technical  matters  which 
warranted  further  discussions  among 


the  carriers,  the  most  important  being 
the  handling  of  store-and-forward 
transmissions  and  telex/TWX 
conversions.  The  carrier  negotiations  on 
these  technical  matters  were  not 
successful  and  we  subsequently 
resolved  these  issues  in  our  Store-and- 
Forward-Decision.  '•  We  have  also 
released  a  number  of  additional  orders 
relating  to  promotional  telex  rates,  the 
distribution  formula  for  unrouted 
outbound  telegram  traffic,  telex  traffic 
originated  via  teletext  tmd  private  lines 
and  the  billing  of  overseas  telex  calls 
from  ship  customers  oT  INMARSAT 
services. '" 

8.  Court  Decision:  The  following  four 
aspects  of  our  Interim  Order  were  at 
issue  in  the  case  before  the  court:  (a) 
whether  the  Commission  erred  in 
prescribing  a  15%  interim  discount  from 
a  terminating  carrier's  publicly  tariffed 
intra-network  rate  for  an  interconnected 
transmission;  (b)  whether  the  domestic 
or  international  carrier  should  be 
deemed  the  originating  carrier  with  the 
right  to  tariff,  bill  and  collect;  (c) 
whether  the  formula  prescribed  by  the 
Commission  for  allocating  revenues 
received  for  international  outbound  calls 
(transiting  arrangements)  is  reasonable; 
and  (d)  whether  the  Commission  had  the 
authority  to  require  that  revenues 
received  for  international  inbound  calls, 
rather  than  traffic,  be  distributed 
pursuant  to  a  pro  rata  formula  between 
interconnecting  carriers.** 

9.  On  review,  the  D.C.  circuit  held  that 
oiu'  decision  to  prescribe  on  an  interim 
basis  a  15%  discount  for  interconnected 
transmissions  from  a  terminating 
carrier's  publicly  tariffed  intra-network  "^ 
rate  was  not  reviewable.  The  court  also 
affirmed  our  revenue  allocation  formula 
for  the  outbound  transmissions  of  one 
carrier  employing  the  facilities  of 
another  carrier  on  a  transiting  basis. 
However,  the  court  reversed  and 
remanded  that  part  of  our  Interim  Order 
designating  the  international  carrier  as 


participated  as  primary  existing  international  raoord 
carriers. 

"Section  222(c)(3)(B). 

"In  our  Interim  Order,  we  prescribed  a  1.3 
holding  factor.  Western  Union  raised  this  holding 
factor  to  1.408  to  compensate  for  an  imbalance  in 
billing  minutes. 

"See  IntercotuMction  Arrangements.  (Reiectioo 
Order).  FCC  82-264  (released  June  11. 1982). 


"See  Interconnection  Arrangements.  S3  FCC  2d 

156  (1983).  In  the  Store-and-Forward  Decision  order 
we  addressed  the  treatment  of  store-and-forward 
interconnections  and  interconnection  to  forms  of 
store-and-forward  service  where  the  output 
messages  are  not  in  the  same  form  as  the  input 
messages.  We  concluded  that  many,  but  not  all,  of 
these  store-and-forward  offerings  were  enhanced 
services. 

"See  Western  Union  Intematiooal.  et  aJ. 
Transmittal  No.  1628.  released  April  3.  1983: 
Western  Union  Telegraph  Co..  Transmittal  No.  8028, 
released  May  10. 1983:  Western  Union  Telegraph 
Co..  Tranamittal  No.  7902.  released  March  21.  ism 
Communications  Satellite  Corporation,  Transmittal 
No.  1037.  released  March  4. 1983. 

"The  pro  rata,  transiting,  and  originating/ 
terminating  holdings  of  the  court  interpreted 
sections  of  the  RCCA  which  svmet  on  DetxmtMf  Xt, 
1984. 
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the  originating  carrier  on  calls  outbound 
from  the  United  States  and  requiring  the 
pro  rata  distribution  of  revenues 
received  for  a  portion  of  inbound  calls. 

10.  As  to  the  originating  carrier  for 
outbound  calls,  the  court  stated  in  its 
holding  that  both  the  language  and  the 
legislative  history  of  the  statute 
indicated  that  the  domestic  carrier  on 
whose  network  the  call  originates  is  the 
originating  carrier  and  has  the 
responsibility  to  tariff,  collect  and  bill 
for  the  entire  call.  As  to  pro  rata,  the 
court  stated  that  Congress'  intent  in 
enacting  that  provision  was  to  require 
carriers  to  physically  distribute  a 
portion  of  international  inbound  traffic. 
The  court  saw  nothing  in  the  statute 
giving  us  authority  to  transform  this 
traffic  (service)  distribution  requirement 
into  a  revenue  distribution  scheme.  The 
court  concluded  if  Congress'  prescribed 
scheme  to  distribute  traffic  pro  rata  was 
unworkable,  as  we  had  determined,  then 
the  Commission  must  return  to  Congress 
and  seek  appropriate  legislation.** 

11.  Further  Notice  of  Proposed 
Rulemaking:  In  order  to  implement  the 
court's  holding  on  the  originating/ 
terminating  issue,  we  recognize  that  it 
would  be  necessary  for  the  record 
carriers  to  make  operational  billing  and 
tariff  changes.  To  begin  this  process,  we 
directed  Western  Union  and  all  other 
originating  carriers  to  submit 
information  and  an  interconnection  plan 
to  demonstrate  their  technical  ability  to 
perform  these  functions.  Public  meetings 
were  held  under  our  aegis  to  discuss 
these  proposals  and  establish  a  tariffing, 
billing  and  collection  arrangement 
consistent  with  the  court's  decision.  The 
carriers  reached  agreement  on  some 
aspects  of  a  tariffing,  billing  and 
collection  arrangement  but  were  unable 
to  reach  agreement  on  others. 

12.  Since  the  carriers  could  not  reach 
agreement  on  all  the  issues  presented  by 
the  court,  we  issued  a  Further  Notice  of 
Proposed  Rulemaking  to  treat  the  court's 
remand.  We  reached  tentative 
conclusions  with  respect  to  pro  rata 
distribution  of  revenues  for  international 
inbound  calls,  transiting  arrangements 
for  international  outbound  calls  **  and 
originating/terminating  carrier.**  Our 


"  In  view  of  its  reversal  of  pro  rata  distribution 
formula  for  inbound  calls,  the  court  stated  thai  we 
may  want  to  modify  our  transiting  formula. 

"As  for  pro  rata,  we  tentatively  concluded  that  a 
pro  rata  distribution  of  trafTic  as  found  in  Section 
222(c)(l)(A)(ii)  could  not  be  implemented  prior  to 
the  section's  sunset.  We  also  tentatively  concluded 
that  the  transiting  arrangements  prescril>ed  in  our 
Interim  Order  should  remain  intact. 

"We  reached  tentative  conclusions  regarding  the 
following  originating/terminating  sub-issues:  (1) 
format  of  the  domestic  carrier's  bill:  (2)  treatment  of 
bad  debts:  (3)  continuation  of  the  international 
carriers  Early  Payment  Credit  (EPC)  programs:  (4) 


tentative  conclusions  refiected  the 
positions  of  the  participants  to  the 
negotiations  where  an  agreement  had 
been  reached. 

13.  Comments  to  our  Further  Notice 
were  due  on  September  12, 1984.  On  that 
date,  the  carriers  filed  an  unexecuted 
copy  of  a  "Memorandiun  of  Agreement." 
An  executed  copy  of  this  agreement 
with  an  accompanying  "Supplemental 
Petition  for  Acceptance  of  Intercarrier 
Agreement"  was  filed  on  September  27, 
1984.** 

14.  The  Agreement:  The  intercarrier 
agreement  addresses  two  basic  issues: 
(1)  Billing,  collecting  and  tariffing 
arrangements  for  realtime  outbound 
interconnected  telex  calls  (originating/ 
terminating  issue)  and  (2)  continuation 
of  physical  intercoimection 
arrangements. 

15.  With  respect  to  billing 
arrangements  for  an  international 
outbound  call,  the  agreement  provides 
that  the  party  providing  the  domestic 
segment  service  may  bill  for  the 
domestic  segment  and  that  the 
international  carrier  may  bill  for  the 
international  segment.  However,  the 
agreement  initially  provides  that  the 
international  carrier  will  bill  on  behalf 
of  the  domestic  carrier  as  it  does  today 
using  international  minutes  as  the  basis 
for  its  charges  to  users.**  If  the  domestic 
carrier  later  decides  to  bill  and  collect 
for  its  own  services,  it  must  give  the 
international  billing  party  90  days  notice 
to  accommodate  data  processing  and 
invoice  processing  charges.  Thus,  for  at 
least  the  short  term,  the  party  providing 
the  international  service  segment  will 
continue  to  be  the  billing  carrier  and 
remain  responsible  for  billing  and 
collecting  the  domestic  segment  and  the 
international  segment  charges. 

16.  With  respect  to  the  physical 
interconnection  arrangeni^nts.  the 
parties  agree  that  they  will  not  seek 
certification  from  us  for  any 
discontinuance  of  existing  physical 


protection  of  proprietary  data  against  improper 
disclosure  and  use  by  competitors:  (5)  format  of  the 
magnetic  tape  to  be  provided  to  the  domestic  carrier 
by  the  international  carrier  (6)  treatment  of  non- 
billable  calls:  (7)  date  of  settlements:  (8)  disavowed 
calls:  (9)  date  of  implementation:  and  (10)  the  carrier 
to  bear  the  expenses  incurred  in  altering  current 
billing  arrangements. 

**The  following  earners  are  signatories  to  the 
agreement.  Consortium  Communications 
International,  inc.:  FTC  Communications  Inc.: 
Craphnet.  Inc.:  rTT  World  Communications  Inc.: 
International  Relay.  Inc.:  RCA  Global 
Communications  Inc.:  TRT  Telecommunications 
Corporation:  The  Western  Union  Telegraph 
Company:  and  Western  Union  International.  Inc. 

"  Each  party  handling  a  call  originating  on  a 
domestic  network  which  is  routed  by  a  calling 
subscriber  to  an  overseas  point  via  another  party's 
international  network  will  separately  tariff  its 
individual  segment  charge  applicable  to  such  a  call. 


interconnection  arrangements  for 
domestic  or  international  telex 
(including  TWX)  prior  to  July  1. 1986. 
The  parties  also  agree  that  the  terms 
and  conditions  (other  than  terms  and 
conditions  respecting  rates,  charges,  or 
other  compensation  arrangements) 
governing  physical  Interconnection  of 
their  respective  domestic  and/or 
international  telex  services  (both 
realtime  and  store-and-forward]  will 
continue  to  be  reflected  in  tari^s  filed 
with  us  and  that  any  changes  in  these 
tariffs  will  be  accomplished  with  other 
parties  being  given  at  least  90  days 
notice. 

17.  The  parties  also  agreed  either  not 
to  make  changes  until  July  1, 1986  or  to 
provide  for  a  longer  period  of  notice  in 
some  instances,  and  in  other  instances 
for  close  cooperation  with  other  parties 
for  the  implementation  of  changes  for 
the  following  specifically  identified 
interconnection  parameters:  (1)  Grade  of 
service;  (2)  interconnection  trunks;  (3) 
network  configurations;  (4)  signalization 
changes;  and  (5)  routing  modifications. 

18.  The  parties  state  their  intention,  in 
the  supplemental  petition  filed  with  the 
agreement,  that  any  carrier  certificated 
by  U8  to  provide  domestic  or  overseas 
telex  or  TWX  services  would  be  able  to 
become  a  party  to  this  agreement.  The 
parties  also  indicate  that  network 
access  codes,  what  we  interpret  to  be 
the  107X  arrangements,  would  be  made 
available  to  new  carriers. 

19.  With  respect  to  transiting 
arrangements,  the  parties  note  that  such 
arrangements  are  currently  provided 
pursuant  to  their  interconnection  tariffs. 
The  agreement  contemplates  the 
maintenance  of  such  tariffed 
arrangements  subject  to  the  option  of 
any  party  to  amend  such  arrangements 
on  90  days  notice  to  other  parties. 

20.  The  parties  also  agree  to  withdraw 
support  for  a  petition  for  rulemaking 
filed  by  RCA  Global  Communications  to 
extend  under  Section  201(a)  of  the 
Communications  Act  of  1934,  as 
amended,  certain  features  of  the 
interconnection  arrangements  we 
prescribed  in  our  Interim  Order. 

21.  Finally,  the  parties  make  clear  that 
nothing  in  this  agreement  is  intended  to 
address  the  appropriate  division  of 
charges  between  interconnected  carriers 
for  interconnected  domestic,  inbound 
international  or  outbound  international 
telex  traffic  and  that  nothing  in  this 
agreement  is  to  have  any  bearing  on  the 
resolution  of  any  controversy  involving 
such  division  of  charges.  The  parties 
reserve  all  rights  to  support  or  oppose 
any  and  all  positions  which  may  be 
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entered  or  argued  respecting  any  such 
controversy.*' 

m.  Discussion 

22.  In  order  to  permit  the 
implementation  of  the  intercarrier 
agreement,  we  will  rescind  our  existing 
prescriptions  prior  to  the  sunset  date. 
Since  the  interconnection  arrangements 
specified  in  our  Interim  Order  and 
Store-and-Forward  Order  were 
prescribed  by  us,  we  may  amend  these 
arrangements  at  any  time  when  the 
circumstances  warrant.*^  We  also 
clarify  that  our  prescriptions  for  record 
carrier  interconnection  arrangements 
would  have  terminated  on  the  sunset 
date."  The  carriers'  agreement  may 
extend  beyond  the  sunset  date  without 
any  further  action  by  us.  We  believe 
that  the  conditions  are  now  right  to 
amend  these  prescriptions. 

23.  We  believe  that  the  intercarrier 
agreement  filed  by  the  carriers  governs 
the  terms  and  conditions  of 
interconnection  arrangements  in  a 
manner  consistent  with  the  RCCA.  In 
enacting  the  RCCA,  Congress  intended 
that  carriers  negotiate  their  own 
interconnection  agreement  for  the 
provision  of  through  services.  For 
example.  Sections  222(c)(3)  (A)  and  (B) 
provide  a  mechanism  for  carriers  to 
negotiate  their  own  interconnection 
arrangements.  Section  222(c)(3)(C) 
provides  a  mechanism  for  additional 
carriers  to  elect  to  be  subject  to  the 
terms  of  the  previously  established 
agreement.  The  Commission  was  to 
prescribe  interim  arrangements  only  if 
the  carriers  were  unable  to  negotiate 
their  own  interconnection  agreement. 
While  the  time  originally  established  for 
entering  into  an  agreement  has  passed. 
we  believe  that  the  carriers  should  be 
given  the  opportunity  to  implement  this 
agreement.  We  note  that  if  service  is  not 
provided  under  the  terms  of  this 
agreement  consistent  with  the  public 
interest,  we  have  continuing  jurisdiction 
under  Sections  201  and  203  as  well  as 
under  those  Sections  of  the  RCCA  which 
do  not  sunset  to  revisit  this  matter  and 
prescribe  any  necessary  arrangements. 


"  This  iuue  is  being  dealt  with  in  Phase  11  of 
Docket  78-97. 

"  See.  e.g.  In  the  Matter  of  Recording  Devices  in 
Connection  with  Telephone  Services.  95  FCC  2d  848 
(1983):  In  the  Matter  of  Applications  of  GTE 
Satellite  Corporation.  94  FCC  2d  1184  (1983). 

«•  We  have  released  orders  which  reach 
conclusions  pursuant  to  sections  of  the  RCCA  which 
do  not  sunset  and  sections  of  the  Communications 
Act  other  than  Section  222.  Although  we  have 
rescinded  our  prescriptions,  we  do  not  wish  to 
revisit  issues  on  which  we  have  already  spoken  and 
which  are  based  on  non-sunsetting  provisions.  That 
is.  although  we  are  rescinding  our  prescription,  the 
statutory  interpretations  that  we  have  made  for 
non-sunsetting  provisions  remain  intact. 


24.  We  rescind  our  existing 
prescriptions  so  that  the  agreement  may 
be  implemented  pre-sunset.  The  terms 
and  conditions  of  the  agreement 
regarding  the  treatment  of  international 
outbound  traffic  appear  to  be  consistent 
with  the  Act.  the  RCCA  and  the  decision 
of  the  court.  The  agreement  governs  the 
terms  and  conditions  of  interconnection 
in  a  matter  consistent  with  Sections  201 
and  222  for  the  provision  of  a  through 
service:  interconnection  of  facilities  with 
all  other  record  carriers,  interconnection 
between  a  carrier's  domestic  and 
international  segments  which  is  equal  in 
type  and  quality  as  that  furnished  to  an 
interconnecting  carrier,  retention  of 
transiting  tariffs,  and  provision  of  access 
codes.  Consistent  with  the  court's 
decision,  the  domestic  carrier  may 
perform  billing,  collecting  and  tariffing 
functions.  The  court's  decision  gave  the 
domestic  carrier  the  responsibility  to 
tariff,  collect  and  bill  for  the  entire  call 
and  the  domestic  carrier,  by  this 
agreement,  has  delegated  this 
responsibility  to  the  international 
carrier. 

25.  In  our  Interim  Order,  we 
prescribed  a  holding  factor  to 
compensate  domestic  carriers  in 
instances  where  international  minutes 
were  used  as  the  basis  for  billing 
calculations.  At  that  time,  we  prescribed 
a  figure  based  on  our  estimates  of 
network  operations.  However,  carriers 
now  have  had  approximately  two  years 
of  operational  experience  and  should  be 
in  a  position  to  implement  a  more 
accurate  holding  factor.  If  international 
minutes  continue  to  be  used  to  calculate 
billable  domestic  minutes  and  if  a 
domestic  carrier  desires  to  be 
compensated  on  the  basis  of  a  holding 
factor,  then  we  shall  require  such  a 
domestic  carrier  to  file  a  tariff  revision 
indicating  what  holding  factor  it 
proposes  to  employ  and  providing 
support  for  this  factor  in  accordance 
with  our  rules. 

26.  In  our  Store-and-Forward  Decision 
we  indicated  that  store-and-forward 
technology  could  be  utilized  to  provide 
both  basic  and  enhanced  services.  In 
addition  to  recognizing  that  some  basic 
store-and-forward  services  were  within 
the  ambit  of  the  RCCA.  we  also 
concluded  that  certain  enhanced  store- 
and-forward  offerings  which  were 
"traditional"  record  communication 
services  should  be  treated  under  the 
RCCA  as  a  limited  exception  to  our 
Computer  II  decision.  We  concluded 
that  these  enhanced  store-and-forward 
services  should  be  tariffed  until  the 
RCCA's  sunset  date,  and  that 
interconnection  should  be  established  to 
traditional  record  communication 


services  regardless  if  they  were  basic  or 
enhanced.  We  affirm  those  conclusions 
here:  enhanced  service  offerings  should 
be  detariffed.  but  interconnection  to  the 
traditional  record  services  under  non- 
sunsetting  provisions  of  the  RCCA 
should  remain  intact.  This  appears  to  be 
consistent  with  the  terms  of  the  carrier's 
agreement. 

27.  With  respect  to  the  post-sunset 
period,  the  intercarrier  agreement 
appears  to  be  consistent  with  the 
statutory  intent  and  with  those 
provisions  of  the  RCCA  which  do  not 
sunset  on  December  29. 1984. 
Furthermore,  our  Interim  Order  and 
subsequent  orders  make  clear  that  the 
interconnection  arrangements 
prescribed  by  us  were  temporary  and 
were  to  terminate  at  the  sunset  date.^* 
There  is  no  reason  why  the  carrier's 
agreement  cannot  continue  according  to 
its  tenfis  past  the  sunset  date. 

28.  Accordingly,  it  is  ordered,  that  our 
existing  prescriptions  in  Docket  82-122 
are  rescinded  so  that  the  agreement  may 
be  implemented  prior  to  December  29, 
1984. 

29.  It  is  further  ordered,  that  if  any 
carrier  wishes  to  retain  a  holding  factor 
for  billing  purposes  it  must  file  a  tariff 
revision  in  accordance  with  our  rules 
supporting  such  a  factor  on  January  4, 
1985  effective  February  1, 1985. 

30.  It  is  further  ordered,  that  carriers 
shall  file  tariff  revisions  relating  to  the 
offering  of  enhanced  store-and-forward 
services  consistent  with  this  order  on 
February  1, 1985  effective  on  35  days 
notice. ' 

31.  It  is  further  ordered,  that  pursuant 
to  Section  4(i),  4(j),  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j)  and 
403(1970).  that  the  inquiry  into  the 
above-captioned  matter  initiated  on 
August  6, 1984  is  terminated. 

32.  It  is  further  ordered,  that  the 
Petition  for  Rulemaking  filed  by  RCA 
Global  Communications  is  dismissed. 

33.  It  is  further  ordered,  that  this  order 
be  printed  in  the  Federal  Register. 

34.  Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354)  it  is  certified,  that  Sections  603  and 
604  of  that  Act  do  not  apply  because  this 
Report  and  Order  will  not  have  a 
substantial  economic  impact  on  a 
substantial  number  of  small  entities.  See 
5  U.S.C.  605(b)  (1980  Supp.)  The  primary 
economic  impact  of  this  order  will  be 
upon  carriers,  not  users. 


'  See.  Interim  Order.  89  FCC  2d  929  (1982). 
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Federal  Communications  Commission. 
William  |.  Tricarico. 

Secretary. 

Appendix  A 

Before  the  Federal  Communications 
Commission 

|CC  Docket  No.  82-122] 

Supplemental  Petition  for  Acceptance  of 
Intercarrier  Agreement 

In  the  matter  of  Intercomiection 
Arrangements  Between  and  Among  the 
Domestic  and  International  Record  Carriers. 

On  September  12, 1984,  the 
undersigned  U.S.  record  carriers 
submitted  to  the  Commission  an 
agreement  among  themselves  governing 
future  interconnection  arrangements, 
and  requested  that  the  Commission 
permit  the  early  implementation  of  those 
arrangements.  In  order  to  submit  that 
Agreement  as  the  principal  response  of 
those  carriers  to  the  Commission's 
Further  Notice  of  Proposed  Rulemaking 
in  the  above-captioned  matter,  it  was 
necessary  to  file  an  unexecuted  copy  of 
the  Agreement  to  meet  the 
Commission's  filing  date  for  such 
responses.  The  carriers  represented  that 
they  would  submit  a  fully  executed  copy 
of  the  Agreement  to  the  Commission  at 
the  earliest  practical  date.  Accordingly, 
they  are  herewith  submitting  that  fully 
executed  copy  for  filing  with  the 
Commission. 

Following  the  initial  filing  of  this 
Agreement,  the  carriers  have  been 
informally  advised  by  the  Commission's 
Staff  that  certain  clarifications  of  their 
intentions  with  respect  to  the  operation 
of  this  Agreement  would  be  desirable  as 
an  aid  to  the  Commission's  review  of  the 
interconnection  arrangements  proposed 
therein.  These  carriers  are  therefore 
submitting  this  Supplemental  Petition  in 
an  effort  to  address  those  questions. 

As  an  initial  matter,  we  note  that  the 
September  12  Petition  respecting  this 
Agreement  sought  the  Commission's 
"approval"  of  the  Agreement.  The  Staff 
has  pointed  out  that  the  Commission 
ordinarily  does  not  'approve  "  private 
agreements  entered  into  among  parties 
subject  to  its  jurisdiction. 

To  clarify  our  intent  in  this  regard,  we 
note  that  certain  Commission  actions 
are  necessary  in  order  to  permit  the 
Agreement  to  be  implemented.  As 
refiected  in  Paragraph  C.5.  of  the 
Agreement,  an  essential  external 
condition  which  must  be  satisfied  for  the 
Agreement  to  become  effective  is  an 
early  action  by  the  Commission  to 
permit  its  implementation,  in 
accordance  with  its  terms.  Such  FCC 


action  must  include  an  appropriate 
amendment  of  existing  prescriptions  to 
permit  revised  interconnection 
arrangements  for  outbound  international 
telex  traffic  to  be  implemented 
immediately  and  a  declaration  that  no 
otherwise  continuing  prescription  of 
physical  interconnection  arrangements 
would  remain  in  effect  after  December 
30, 1984 — the  latter  declaration  being 
required  so  as  to  recognize  that  the 
Agreement  would  reflect  the  sole 
definition  of  interconnection  -. 

arrangements  required  among  the 
Parties  for  the  eighteen  month  period 
following  the  sunset  of  the  Record 
Carrier  Competition  Act. 

It  was  the  apparent  requirement  for 
such  changes  in  existing  Commission 
prescriptions  necessary  to  the 
implementation  of  this  Agreement  that 
motivated  the  Parties'  request  for 
approval  of  that  Agreement.  However, 
upon  review  of  the  original  Petition,  the 
carriers  believe  that  this  intent  is 
reasonably  clear  from  the  overall  tenor 
of  the  Petition  and  that  a  substitution  of 
the  term  "acceptance"  for  the  term 
"approval"  (or  "accept"  for  "approve") 
wherever  such  terms  appear  would  more 
closely  comport  with  the  relief  which 
they  are  seeking  from  the  Commission. 
Accordingly  the  carriers  request  that  the 
Commission  treat  this  Supplemental 
Petition  as  so  amending  their  original 
Petition. 

The  Staff  has  also  inquired  as  to  the 
Parties'  intent  with  respect  to 
interconnection  arrangements  for  new 
carriers  which  are  not  parties  to  the 
Agreement.  As  indicated  in  the  original 
Petition  respecting  this  Agreement,  the 
only  other  carrier  known  to  the  Parties 
to  have  a  potential  interest  in  the 
interconnection  arrangements 
contemplated  by  that  Agreement  was 
involved  in  the  discussions  leading  to 
the  Agreement.  However  that  carrier, 
Puerto  Rico  Communications  Authority, 
declined  to  sign  the  Agreement  at  this 
time  because  it  does  not  have  any 
current  international  authority,  and 
believes  that  its  existing  agreements 
with  other  carriers  are  adequate  for  its 
domestic  interconnection  arrangements. 
There  is  no  question,  however,  but  that 
PRCA  will  be  able  to  become  a  party  to 
the  Agreement  at  a  future  date  if  it  so 
wishes.  Similarly,  the  Parties  intend  that 
any  other  carrier  certificated  by  the 
Commission  to  provide  domestic  or 
overseas  telex  or  TWX  services  would 
be  able  to  become  a  party  to  the 
Agreement.  Furthermore,  the  Parties 
intend  that  network  access  codes  would 
be  made  available  to  new  carriers. 


subject  to  technical  limitations  inherent 
in  the  existing  switching  equipment  and 
numbering  plans  for  each  of  the  Parties 
and  to  such  future  Commission  orders  (if 
any)  not  inconsistent  with  the 
Agreement,  respecting  access  codes. 

In  addition,  the  Staff  has  inquired  as 
to  the  Parties'  intent  as  to  continued 
maintenance  of  overseas  transit 
arrangements  for  other  record  carriers. 
The  Parties  note  that  such  transit 
arrangements  are  currently  provided 
pursuant  to  their  interconnection  tariffs, 
and  that  the  Agreement  contemplates 
the  continued  maintenance  of  all  such 
tariffed  arrangements,  pursuant  to 
Paragraph  B.2..  subject  to  the  option  of 
any  Party  to  amend  such  tariffed 
arrangements  on  90  days  notice  to  other 
parties.'  In  the  event  that  a  change  in 
such  transit  arrangements  were 
proposed  by  a  Party,  the  Commission 
would  have  an  adequate  opportunity  to 
respond  to  such  a  proposal  through  its 
normal  tariff  review  process. 

For  the  reasons  set  forth  hereinabove, 
and  in  the  Petition  accompanying  the 
September  12. 1984  filing  of  this 
Agreement,  the  undersigned  Parties 
respectfully  request  that  the 
Commission  accept  this  Agreement  and 
permit  its  implementation  in  accordance 
with  its  terms  at  the  earliest  reasonable 
date. 

Respectfully  submitted. 

Consortium  Communications  International. 
Inc.. 
Robert  Clifton  Bums. 

Its  A  ttomey.  Cohn  fr  Marks.  1333  New 
Hampshire  Avenue.  NW.,  Washington.  DC 
20036. 

FTC  Communications,  inc.. 
Roger  P.  Newell, 

Its  Attorney.  90  John  Street,  New  York,  NY 
10038. 

Graphnet.  Inc.. 
Stanford  B.  Weinstein. 
Its  Attorney.  1919 Pennsylvania  Ave.,  NW., 
Suite  210.  Washington.  DC  20006. 

nr  World  Communications  Inc.. 

)ohn  A.  Ligon. 

Its  Attorney.  100  Plaza  Drive.  Secaucus.  New 
Jersey  07096. 1201)  330-5769. 


'  The  Staff  has  also  noted  that  the  90-day  notice 
provided  for  in  the  Agreement  may  exceed  the 
notice  period  required  under  the  Commission's  rules 
for  such  tariff  filings.  While  the  Parties  would  prefer 
the  administrative  convenience  of  a  single  90-day 
Tiling  for  other  Parties  and  the  Commission,  they 
will  undertake  to  provide  the  initial  gO-day  notice 
only  to  other  parties,  with  a  subsequent  FCC  Tiling 
on  the  date  for  normal  notice  under  the 
Commission's  rules  if  the  Commission  objects  to 
receiving  such  Tilings  at  an  earlier  date. 
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inlemalional  Relay.  Inc.. 
Steven  A.  Levy, 

Its  A  Homey.  Hogan  S'Hartson.  815 
Connecticut  Avenue,  Washington.  DC  20006. 

Puerto  Rico  Communications  Authority. 
J.  Steven  Huffines, 

Its  Attorney.  Puerto  Rico  Federal  Affairs 
Administration.  Suite  107.  140020th  Street. 
NW..  Washington.  DC  200:^ 

RCA  Global  Communications.  Inc.. 
Alexander  P.  Humphrey. 

Its  Attorney.  2030 M Street.  NW..  Washington. 
DC20O36. 

TRT  Telecommunications  Corporation. 
Uoyd  D.  Young. 

Regulatory  Counsel.  1331  Pennsylvania 
Avenue.  NW.,  Washington.  DC 20004. 

The  Western  Union  Telegraph  Company, 
H.  Richard  Juhnke. 

Its  Attorney.  1828  L  Street.  NW..  Suite  1001. 
Washington.  DC  20036. 

Western  Union  International.  Inc„ 
Robert  Michelson. 

Its  Attorney.  1133 19th  Street.  NW..    • 
Washington.  DC20O38. 

Dated:  September  7, 1984. 

Memorandum  of  Agreement 

Representatives 'of  the  undersigned 
U.S.  Record  Carriers  participated  in  a 
number  of  meetings  over  the  past 
several  months  concerning 
implementati(7n  of  a  recent  appellate 
decision  which  construed  the  Record 
Carrier  Competition  Act  of  1981  as 
providing  the  domestic  carrier  on  whose 
network  an  interconnected  through 
outbound  international  telex  call  was 
initiated  with  the  rights  under  that 
statute  of  an  "originating  carrier" 
(Western  Union  Telegraph  Co.  v.  FCC. 
729  F.  2d  811.  D.C.  Cir..  1984),  and 
looking  toward  a  possible  agreement  as 
to  continued  physical  interconnection 
arrangements  for  telex  services  beyond 
the  sunset  dale  of  the  Record  Carrier 
Competition  Act.  Those  discussions 
were  initially  conducted  under  the  aegis 
of  the  Federal  Communications 
Commission  (FCC  or  Commission)  staff 
and.  after  failing  to  conclusively  resolve 
all  relevant  concerns  during  that  phase 
of  the  discussions,  continued  through 
private  negotiations  among  various  of 
those  carrier  parties.  Those  parties  have 
collectively  reached  an  agreement 
which  satisfactorily  accommodates  their 
various  concerns  as  to  the  appellate 
court  ruling  and  the  continuation  of 
physical  interconnection  arrangements 
for  domestic  and  international  telex 
services  beyond  the  sunset  date,  and 
believe  that  such  arrangements  will  be 
in  the  public  interest.  This  Memorandum 


of  Agreement  is  a  means  of  formalizing 
the  parties'  respective  obligations  and 
undertakings. 

The  parties  affirmatively  state  that 
nothing  in  this  Agreement  is  intended  to 
address  the  appropriate  division  of 
charges  between  interconnected  carriers 
for  interconnected  domestic,  inbound 
international  or.  except  as  may  be 
inconsistent  with  the  specific  terms  of 
Section  A  hereof,  outbound 
international  telex  (including  TWX) 
traffic  (which  "division  of  charges"  is 
inclusive  of  any  charges  established  by 
the  FCC  in  CC  Docket  No.  82-122  for  the 
"termination"  of  such  interconnected 
traffic),  and  that  nothing  in  this 
Agreement,  including  the  Agreement  in 
its  entirety  or  the  making  of  the 
Agreement  by  the  parties,  shall  have 
any  bearing  on  the  resolution  of  any 
controversy  involving  such  division  of 
charges,  including  any  controversy  as  to 
the  scope,  extent,  or  continuing  effect,  if 
any.  beyond  the  sunset  of  the  Record 
Carrier  Competition  Act  of  the 
Commission's  prescription  of  any  such 
division  of  charges.  The  parties  reserve 
all  rights  to  support  or  oppose  any  and 
all  positions  which  may  be  offered  or 
argued  respecting  any  such  controversy. 

With  the  foregoing  caveat,  the 
undersigned  parties  agree  as  follows: 

A.  Interconnection  Principles  and 
Billing  Arrangements  for  Real  Time 
Outbound  Interconnected  International 
Telex  Calls 

1.  Each  party  which  handles  a  call 
originating  on  a  domestic  network  and 
which  is  routed  by  the  calling 
subscriber,  on  a  real  time  basis,  to  an 
overseas  point  via  another  party's 
international  network  will  separately 
tariff  its  individual  segment  charge 
applicable  to  such  a  call. 

2.  The  end  user  will  be  billed  the  sum 
of  the  domestic  segment  charge  and  the 
international  segment  charge  by  the 
party  providing  the  international 
segment,  with  such  party  acting  on 
behalf  of  the  party  providing  the 
domestic  segment  for  the  billing  of  that 
segment  charge;  the  party  providing 
such  billing  service  will  show  on  its  bill 
the  total  charge  to  the  end  user  (i.e..  the 
sum  of  the  domestic  and  international 
segment  charges),  and  may,  as  well, 
provide  a  basis  for  the  user  to  determine 
the  separate  segment  charges. 

3.  A  party  providing  domestic  segment 
service  may  choose  to  bill  that  domestic 
segment  itself,  rather  than  having  that 
charge  billed  in  its  behalf  by  the  party 
providing  the  corresponding 
international  segment  service.  In  that 
event.  90  days'  notice  to  the  billing  party 
will  be  required  in  order  to 


accommodate  data  processing  and 
invoice  processing  changes. 

4.  The  parties  acknowledge  that,  as 
part  of  the  consideration  for  this 
Agreement,  the  billing  party  is  waiving 
any  right  to  recover  compensation  for 
the  provision  of  billing  services  to 
another  party  and  that  no  compensation 
for  the  provision  of  such  services  is 
provided  for  in  the  interconnection 
arrangements  contemplated  by  this 
Agreement. 

5.  At  all  times  during  which  a  party 
providing  a  domestic  segment  service 
elects  billing  of  that  service  by  the  party 
providing  the  corresponding 
international  segment  service,  the 
domestic  segment  charge  will  be 
expressed  in  "international  minutes". 

6.  In  instances  where  a  party 
providing  a  domestic  segment  service 
elects  billing  of  that  service  by  the  party 
providing  the  corresponding 
international  segment  service,  the  billing 
party  agrees  to  remit  amounts  owed  to 
the  other  party  within  60  days  after  the 
end  of  the  month  in  which  the  traffic  is 
carried.  Such  amounts  owed  to  the  other 
party  shall  be  specified  in  an  invoice 
presented  by  that  other  party  to  the 
billing  party.  Such  invoice  shall  be 
based  either  on  data  furnished  by  the 
billing  party  pursuant  to  Paragraph  7  or. 
in  the  absence  of  such  data,  on  the  other 
party's  estimate  of  such  aggregate 
charges.  The  billing  party  will  be  liable 
for  a  late  payment  charge  at  the  rate  of 
1.25  percent  per  month  on  any  amount 
so  invoiced  by  the  other  party  which  is 
not  received  by  that  party  within  the  60- 
day  period  specified  above. 

7.  Consistent  with  existing  practices 
among  the  parties,  a  party  providing 
billing  service  to  another  party  will 
provide  that  other  party  with  a  monthly 
report  as  to  aggregate  minutes  and 
charges  billed  on  its  behalf 

8.  Each  party  shall  bear  the  burden  of 
any  revenue  loss  attributable  to  bad 
debts  or  disavowed  calls  for  charges 
associated  with  its  particular  segment 
offering.  In  this  connection,  when  a 
party  providing  domestic  segment 
service  elects  billing  of  that  service  by 
the  party  providing  the  corresponding 
international  segment  service,  the 
parties  stipulate  that  2.75  percent  of  the 
sums  billed  on  behalf  of  the  party 
providing  domestic  segment  service 
shall  constitute  a  reasonable  estimate  of 
the  total  revenue  loss  attributable  to  bad 
debts  and  disavowed  calls  associated 
with  the  domestic  segment  service.  In 
the  event  the  billing  party  seeks  to 
recover  more  than  the  stipulated 
allowance  in  any  particular  month  from 
the  other  party,  it  shall  provide  the  other 
party  with  documentation 
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demonstrating  the  actual  revenue  losses; 
provided,  however,  that  any  individual 
bad  debt  (including  debts  attributable  to 
bankruptcy)  which  exceeds  $4,000  in 
domestic  segment  charges  for  a  given 
month  shall  be  recoverable  by  the 
billing  party  from  the  other  party  over 
and  above  its  recovery  of  the  stipulated 
amount,  with  documentation  required 
only  as  to  that  specific  customer  bad 
debt. 

9.  The  parties  agree  not  to  oppose  a 
special  permission  application  to  the 
FCC  by  any  other  party  seeking 
permission  to  file  tariffs  implementing 
the  terms  of  Section  A  of  this  Agreement 
on  30  days'  notice.  The  parties  stipulate 
that  nothing  in  the  Communications  Act 
of  1934.  as  amended,  or  any  FCC  order 
thereunder,  precludes  the  filing  of  any 
such  tariff;  provided,  however,  that  the 
foregoing  shall  not  preclude  any  party 
from  challenging  the  level  or  structure  of 
rates  embodied  in  such  tariff  filing  as 
being  unjust,  unreasonable,  unjustly 
discriminatory,  or  otherwise  unlawful 
under  the  Communications  Act  or  Rules 
and  Regulations  adopted  thereunder  by 
the  FCC. 

B.  Continuation  of  Physical 
Interconnection  Arrangements 

1.  The  parties  stipulate  that,  under 
Section  214(a)  of  the  Communications 
Act  and  the  applicable  Regulations 
thereunder,  any  discontinuance  (other 
than  temporary,  emergency  or  partial 
discontinuance,  as  provided  for  in 
Section  214(a))  of  existing  physical 
interconnection  arrangements  for 
domestic  or  international  telex 
(including  TWX)  services  can  be 
accomplished  only  after  certification  by 
the  FCC  that  the  present  and  future 
public  convenience  and  necessity  would 
be  served  by  such  a  discontinuance,  and 
they  agree  that  no  party  will  seek 
certification  from  the  FCC  for  any  such 
discontinuance  prior  to  July  1, 1986. 

2.  The  parties  further  agree  that  the 
terms  and  conditions  (other  than  terms 
and  conditions  respecting  rates,  charges, 
or  other  compensation  arrangements) 
governing  such  physical  interconnection 
of  their  respective  domestic  and/or 
international  telex  services  (both  real- 
time and  store-and-forward)  will 
continue  to  be  reflected  in  tariffs  filed 
with  the  FCC.  and  that  any  changes  in 
such  terms  and  conditions,  except  as 
may  be  specifically  addressed  in 
Paragraph  3.  will  be  accomplished  only 
through  amendments  to  such  tariffs, 
with  other  parties  being  given  at  least  90 
days'  notice  of  any  such  amendment  to 
such  tariffs,  and  with  any  such  notice 


not  being  given  earlier  than  January  1. 
1985;  provided,  however,  that  the  parties 
agree  to  maintain,  for  the  term  of  this 
Agreement,  the  existing  allocation  of 
billing  responsibility  for 
interconnections  provided  pursuant  to 
the  Store  and  Forward  Order  in  CC 
Docket  No.  82-122;  and  provided  further 
that,  should  the  FCC  determine  not  to 
accept  the  continued  maintenance  of 
such  interconnection  terms  and 
conditions  through  tari^s  filed  by  the 
parties,  the  parties  will  enter  into  an 
agreement  which  establishes 
substantially  the  same  obligations,  one 
to  another,  as  would  have  been  reflected 
in  the  tariffs  contemplated  by  this 
paragraph. 

3.  For  certain  specifically  identified 
interconnection  parameters,  the  parties 
agree  either  not  to  make  any  change 
through  June  30. 1986.  or  to  provide  for  a 
longer  period  of  notice  and/or  close 
cooperation  with  other  parties  for 
implementation  of  such  changes.  Those 
specific  interconnection  parameters  are: 

a.  Grade  of  Service — No  change  in 
current  standard  of  .01  grade  of  service. 

b.  Interconnection  Trunks — Any 
reduction  in  number  of  interconnection 
trunks  shall  be  accomplished  through 
mutual  agreement  as  to  the  number  and 
designation  of  such  trunks. 

c.  Network  Configurations 

i.  Any  network  reconfiguration  by  a 
party  requiring  changes  in 
interconnection  locations  shall  be 
without  cost  to  other  parties  and  shall 
preserve  existing  inter-network  charging 
arrangements;  such  reconfigurations  will 
require  at  least  six  months'  notice  to 
other  parties. 

ii.  Any  network  reconfiguration  which 
would  be  transparent  to  other  parties 
but  require  testing  by  those  other  parties 
will  require  at  least  90  days'  prior  notice 
of  such  testing  requirement. 

d.  Signalization  Changes — Any 
signalization  change  requested  by  a 
party  on  existing  terminations  shall  be 
accomplished  on  at  least  90  days'  prior 
notice,  if  the  new  signalization  is  a 
standard  CCITT  Rec.  U.l  Type  A.  Type 
B,  or  Rec.  U.ll  Type  C/Table  1.  Any 
signalization  change  which  would 
require  software  changes  by  other 
parties  will  be  subject  to  mutual 
agreement  of  the  affected  parties, 
including  without  limitation  the 
timeframe  for  such  changes;  the  parties 
to  such  agreement  will  make  good  faith 
efforts  to  implement  it  in  accordance 
with  its  terms. 

e.  Routing  Modifications — Any 
routing  modification  which  would 


require  other  parties  to  substantially 
modify  existing  network  routing  (e.g., 
routing  change  from  west  coast  to  east 
coast)  will  require  at  least  90  days'  prior 
notification. 

Alternatively,  the  parties  may  agree 
that  any  of  the  changes  identified  above 
would  only  be  made  after  "reasonable 
notice"  to  other  parties,  taking  into 
account  particular  circumstances  related 
to  the  specific  change  contemplated  and 
general  industry  practice  respecting 
changes  of  that  sort,  along  with  a 
commitment  for  mutal  cooperation. 

4.  No  party  will  voluntarily  take  any 
action  requiring  a  change  in  existing 
access  codes  for  access  from  its 
subscribers  to  the  networks  of  other 
parties;  in  the  event  a  party  is  required 
to  make  such  changes  in  access  codes 
by  legislative,  judicial,  or  regulatory 
directive,  that  party  will  make  its  best 
efforts  to  assure  that  assignment  of  new 
access  codes  recognizes  and 
accommodates  existing  market 
identities  of  other  parties. 

C  General  Undertakings  and 
Reservations 

1.  This  Agreement  shall  become 
effective  upon  execution  and  shall 
remain  in  effect  through  June  30, 1986. 
unless  nullified  as  provided  in 
Paragraph  5. 

2.  Each  party  to  this  Agreement  which 
elects,  or  has  elected,  to  include  a  late- 
payment  charge  in  its  telex 
interconnection  tariffs  on  file  with  the 
FCC  with  respect  to  amounts  due  from 
other  carriers  for  handling  inbound 
international  interconnected  telex  traffic 
and  domestic  interconnected  telex 
traffic  shall,  within  15  days  of  the 
release  of  a  final  order  of  the  FCC 
accepting  this  Agreement,  file  revisions 
to  such  tariffs  to  provide  that  such  a 
charge  may  not  exceed  1.25  percent  per 
month  and  will  apply  only  to  amounts 
not  received  within  60  days  after  the 
end  of  the  month  in  which  the  traffic  is 
carried  or  30  days  after  the  date  of 
rendition  of  the  bill,  whichever  is  later. 

3.  To  the  extent  that  section 
222(c)(1)(B)  of  the  Communications  Act 
of  1934,  as  amended,  may  be  interpreted 
as  being  inapplicable  to  the 
interconnection  arrangements 
contemplated  by  Section  A  of  this 
Agreement,  the  parties  stipulate  that 
they  will  continue  to  be  bound  by  the 
"equal  treatment"  provisions  of  section 
222(c)(1)(B)  for  such  arrangements 
during  the  period  covered  by  this 
Agreement. 

4.  The  parties  intend  that  the  existing 
FCC  prescription  of  physical 
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interconnection  arrangements  for  record 
services  shall  not  continue  after 
December  29, 19S4  arul  that  this 
agreement  shall  govern  such 
interconnection  arrangements  as 
provided  herein.  The  parties  agree  to 
withdraw  support  (wherever  given)  for  a 
petition,  datfid  April  5. 1984.  filed  by 
RCA  Global  Communications,  Inc. 
contemplating  a  further  order  by  the 
FCC  respecting  interconi>ection 
arrangements  among  the  parties,  and  to 
seek  termination  of  any  further  action 
by  the  FCC  in  connection  with  that 
petition.  The  parties  further  agree  not  to 
seek  any  action  of  the  FCC  which 
contemplates  a  further  prescription  of 
existing  physical  interconnection 
arrangements  that  would  take  effect 
prior  to  the  termination  of  this 
Agreement;  provided,  however,  that  the 
requirements  of  this  paragraph  are  not 
intended  to  limit  in  any  way  a  party's 
right  to  oppose  an  effort  by  another 
party,  whether  by  tariff  filing  or 
otherwise,  or  any  similar  action 
proposed  by  the  FCC.  to  substantially 
alter  the  existing  division  of  charges  for 
interconnected  traffic,  or  the 
relationship  between  such  division  of 
charges  and  a  carrier's  charge  to  the 
public  for  totally  intra-network  service; 
provided  further  that  parties  retain  their 
rights  under  section  201(a)  of  the 
Communications  Act  of  1934,  as 
amended,  to  seek  interconnection 
arrangements  in  other  circumstances  not 
covered  by  this  Agreement;  and 
provided  further  that  nothing  in  this 
Agreement  shall  constitute  a  waiver  of 
any  argument  that  existing  physical 
intercormection  arrangements  are  in 
compliance  with  applicable  tariffs  or 
shall  preclude  any  party  from  filing  a 
complaint  before  the  FCC  seeking 
intercormection  as  prescribed  by 
applicable  tariffs. 

5.  This  Agreement  shall  be  submitted 
to  the  FCC  promptly  upon  execution  and 
shall  become  null  and  void  in  the  event 
that  the  Commission  has  not.  within  45 
days  after  its  execution: 

(a)  Permitted  its  implementation, 
without  modification,  by.  inter  alia. 
issuing  an  order  amending,  waiving  or 
revoking  the  Commission's  Interim 
Order  and  Tariff  Prescription  Order  in 
CC  Docket  No.  82-122.  and  any  other 
order  deemed  by  the  Commission  to  bar 
implementation  of  this  Agreement,  to 
the  extent  necessary  to  effectuate  this 
Agreement  (taking  into  account  the 
parties'  intent  that  this  Agreement  does 
not  address  any  matters,  or  affect  any 
positions,  related  to  divisions  of  charges 
for  the  handling  of  interconnected 
traffic)  between  that  time  and  December 
29. 1984;  and 


(b)  Declared  that  no  otherwise 
continuing  prescription  of  record  carrier 
interconnection  arrangements  (other 
than  as  to  divisions  of  charges  for  the 
handling  of  interconnected  traffic)  shall 
remain  in  effect  on  and  after  December 
30, 1984— it  being  the  intent  of  the 
parties  that  the  arrangements 
established  pursuant  to  this  Agreement 
shall  replace  and  supersede  all 
previously  prescribed  physical 
interconnection  arrangements 
(including,  specifically,  those  contained 
in  the  Interim  Order,  the  Tariff 
Prescription  Order  and  the  Store  and 
Forward  Order  in  CC  Docket  No.  82- 
122),  and  the  parties  having  hereinabove 
agreed  that  this  Agreement  (as  well  as 
any  Commission  action  with  respect 
thereto)  is  in  no  way  intended  to  affect 
the  division  of  charges  which  have 
previously  been  prescribed  or  otherwise 
established  for  the  handling  of 
interconnected  traffic,  and  have 
reserved  all  positions  with  respect  to 
such  charges. 

In  witness  whereof  the  undersigned  Parties 
have  executed  this  Memorandum  of 
Agreement  this  25th  day  of  September,  1984. 

Consortium  Communications  International, 
Inc. 

Yaakov  Elkon. 

President. 

FTC  Communications.  Inc.. 
Roger  P.  Newell. 
Vice  President. 

Craphnet  Inc„ 
Stanford  B.  Weinstein. 
Vice  President. 

nr  World  Communications  Inc.. 
John  O'Boyle. 
Vice  President. 

International  Relay,  Inc., 
Steven  Geiger, 
President. 

RCA  Global  Communications.  Inc.. 
Lawrence  M.  Codacovi, 
Executive  Vice  President 

TRT  Telecommunications  Corporation, 
Roderick  A  Mette, 
Vice  President 

The  Western  Union  Telegraph  Company, 
lohn  W.  Pope.  Jr., 
Vice  President 

Western  Union  International.  Inc. 
Sergio  Wemlkoff. 
Vice  President 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

(Dodtet  No.  4104S-4145) 

Regulations  Governing  the  Taking  and 
importing  of  Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  (NOAA),  Commerce. 
ACTION:  Final  rule-technical  amendment. 

SUMMARV:  NOAA  issues  this  technical 
amendment  to  implement  the  1984 
amendments  to  the  Marine  Mammal 
Protection  Act  of  1972  (MMPA).  The 
MMPA  directs  the  Secretary  of 
Commerce  (Secretary)  to  extend  the 
general  permit  issued  to  the  American 
Tunaboat  Association,  establish  quotas 
for  the  eastern  spinner  and  coastal 
spotted  dolphins,  and  implement  a 
scientific  research  program  to  monitor 
the  status  of  the  porpoise  stocks 
involved  in  the  tuna  fishery.  This  action 
is  intended  to  carry  out  the  mandates 
expressed  by  Congress  in  amending  the 
MMPA. 

EFFECTIVE  DATE:  December  31, 1984. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Svein  Fougner  (NMFS,  Southwest 
Region),  213-548-2518:  or  Mr.  Kenn 
Hollingshead  (NMFS,  Washington, 
D.C.),  202-634-7529. 

SUPPtEMENTARY  INFORMATION: 

General  Permit  and  Quotas 

The  1984  amendments  to  the  MMPA 
extend  the  Category  2  general  permit 
issued  on  December  1, 1980,  to  the 
American  Tunaboat  Association, 
subject  to  a  number  of  conditions  and 
exceptions.  First,  the  general  permit 
would  cease  to  have  force  and  effect  if  it 
were  surrendered  by  the  permit  holder 
or  terminated  by  the  Secretary.  The 
second  permit  condition  incorporates 
the  standard  in  Section  101(a)(2)  of  the 
MMPA  which  states  that  the  goal  of  the 
Act  is  to  reduce  the  rate  of  incidental 
kill  or  serious  injury  of  marine  mammals 
to  insignificant  levels  approaching  zero, 
but  provides  that  this  goal  is  satisfied  in 
the  case  of  purse  seine  fishing  for 
yellowfin  tuna  by  continuation  of  the 
application  of  the  best  marine  mammal 
safety  techniques  that  are  economically  • 
and  technologically  practicable. 

The  third  condition  states  that  the 
terms  and  conditions  of  the  general 
permit  will  remain  in  force  for  the 
duration  of  the  permit  with  several 
exceptions.  The  first  exception  allows 
the  Secretary  to  make  adjustments  in 
the  requirements  relating  to  fishing  gear. 
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fishing  practices  and  permit 
administration  as  may  be  appropriate 
and  consistent  with  the  goals  of  the 
MMPA.  However,  because  these 
changes  are  not  specifically  mandated, 
and  because  they  require  a  change  in 
the  rules,  not  merely  a  change  in  the 
general  permit,  any  modifications  such 
as  changing  procedural  regulations  to 
guidelines  are  subject  to  formal 
rulemaking  procedures  as  mandated  by 
section  103(d)  of  the  MMPA. 

The  second  exception  allows  the 
terms  and  conditions  to  be  amended  or 
terminated  if  the  decision  to  do  so  is 
based  on  the  best  scientific  information 
available.  In  order  to  acquire  this 
scientific  information  the  Secretary  is 
directed  by  these  amendments  to 
conduct  a  scientific  research  program 
for  at  least  five  years  to  assess  trends  in 
porpoise  stock  levels  for  those  stocks 
affected  by  purse  seining  for  yellowfin 
tuna  and  to  develop  indices  of 
abundance  for  these  stocks.  These 
studies  would  provide  a  rational  basis 
for  determining il  marine  mammal 
stocks  are  being  adversely  affected  by 
incidental  take  and  whether  the  general 
permit  should  be  modified  accordingly. 

The  third  exception  provides  for  a 
limited  quota  for  the  incidental  take  of 
two  stocks  of  porpoise  for  which  no 
quota  is  provided  under  the  current 
permit.  It  allows  an  annual  incidental 
take  of  up  to  250  coastal  spotted 
dolphins  [Stenella  attenuata)  and  2.750 
eastern  spinner  dolphin  [Stenella 
longirostris).  However,  as  mentioned 
above,  if  the  Secretary  determines 
through  the  scientific  research  program, 
that  a  stock  of  porpoise  is  being 
significantly  adversely  affected,  he 
could  adjust  the  quota  on  that  stock  or 
institute  other  protective  measures.  The 
amendments  also  require  that  these  new 
quotas  are  to  be  included  within  and  not 
be  in  addition  to  the  overall  annual 
quota  of  20,500  dolphins  in  the  General 
Permit.  The  NMFS  wishes  to  make  it 
clear  that  all  marine  mammals  taken, 
whether  under  quota  or  not  under  quota, 
will  be  counted  within  the  aggregate 
quota  of  20,500. 

Enforcement  Policy  on  Accidental  Take 

As  mandated  by  the  1984  amendments 
to  the  MMPA,  the  accidental  take 
enforcement  policy  (50  CFR 
216.24(d)(2)(i)(C))  is  modified  to  exclude 
the  coastal  spotted  and  eastern  spinner 
dolphin  stocks.  As  amended,  the  MMPA 
stipulates  that.  "No  accidental  taking  of 
either  species  (i.e.,  coastal  spotted 
dolphin  and  eastern  spinner  dolphin)  is 
authorized  at  any  time  when  an 
incidental  taking  of  that  species  is 
permitted."  This  means  that  if  the  quota 
on  either  species  is  reached,  the 


accidental  take  policy  will  not  apply  to 
cover  further  takings  of  that  species. 

The  accidental  take  policy  will 
continue  to  maintain  its  original  intent 
which  was  to  recognize  (1)  that  small 
numbers  of  non-target  species  or  stocks 
of  porpoise  may  occur  occasionally  in 
larger  schools  of  target  species  (i.e., 
those  that  are  normally  associated  with 
tuna),  and  (2)  the  difficulty  of  stopping  a 
porpoise  set  after  it  is  initiated  and 
prohibited  species/stocks  are 
discovered  in  the  net.  Although  the 
eastern  spinner  stock  has  accounted  for 
most  of  the  accidental  mortality,  since 
this  stock  occurs  in  large  mixed  schools 
of  targeted  offshore  spotted  and 
whitebelly  spinners,  approximately 
eleven  other  species  of  porpoise  for 
which  no  quotas  have  been  issued 
would  remain  covered  by  the  accidental 
take  policy. 

Classification 

The  NMFS  has  determined  that  the 
regulation  modifications  being  made  at 
50  CFR  216.24  may  have  a  significant 
impact  on  the  human  environment. 
However,  the  NMFS  has  also 
determined  that  the  action  contained 
herein  is  statutorily  mandated  and  as 
such,  the  Secretary  has  no  discretionary 
ability  to  consider  alternatives  in  this 
matter.  Therefore,  no  purpose  would  be 
served  by  preparing  an  environmental 
impact  statement.  (See  State  of 
Minnesota  by  Alexander  v.  Block,  660 
F.2d.  1240. 1259  (8th  Cir.  1981)). 

The  1984  amendments  of  the  MMPA. 
mandate  that  certain  actions  be  in  place 
no  later  than  January  1. 1985.  These 
amendments,  for  which  the 
administration  also  has  no  discretionary 
ability  to  consider  alternative 
approaches  are  contained  in  this 
rulemaking.  Because  of  this  lack  of 
discretionary  ability,  the  Agency  has 
determined  that  notice  and  public 
procedures  thereon  are  impracticable 
and  unnecessary  in  this  rulemaking. 
Furthermore,  because  notice  and  public 
procedures  are  not  required,  this 
proceeding  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act.  Likewise,  the  procedures 
of  E.0. 12291  are  not  permitted  by  law. 
and  thus  are  inapplicable  under  Section 
2  of  that  order.  This  final  rule  is  being 
reported  to  the  Director,  Office  of 
Management  and  Budget  (OMB)  with  an 
explanation  of  why  it  is  not  possible  to 
follow  procedures  of  that  order. 

The  collection  of  information  for 
general  permits  and  certificates  of 
inclusion  has  been  approved  by  OMB 
under  OMB  No.  0648-0083.  This  rule  will 
not  result  in  an  increased  paperwork 
burden  as  no  additional  recordkeeping 
is  involved. 


List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians.  Marine 
mammals,  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  November  20, 1984. 
Caimen  |.  Blondin. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management  National  Marine 
Fisheries  Service. 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Part  216  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  216 
reads  as  follows: 

Authority:  16  U.S.C.  1361-1407. 

2.  Section  216.24  is  amended  by 
removing  paragraph  (d)(2)(i)(A)(f ), 
redesignating  paragraphs  (d)(2)(i)  (A)(2) 
and  (A)(3)  as  (A)(7)  and  (A)(2)  and 
revising  newly  redesignated  paragraph 
(d)(2)(i)(A)(2).  and  paragraphs 
(d)(2)(i)(C)  and  (d)(2)(i)(D)  to  read  as 
follows: 

§  216.24    Taking  and  related  acts  incidental 
to  commercial  fishing  operations. 

*         •         «         *         • 

(d)  *  *  * 

(2)  *  *  * 

(i)  *  *  * 

(A)  *  *  * 

(2)  Any  other  species  or  stock  or 
marine  mammals  that  does  not  have  an 
allowable  take  as  listed  below  or  whose 
allowable  take  has  been  exceeded.  The 
numbers  of  marine  mammals  that  may 
be  taken  during  each  calendar  year  by 
U.S.  vessels  in  the  course  of  commercial 
fishing  operations  will  be  limited  to: 


Quotas  for  each 
calendar  year 


Spacias/ 
stock 


Manage- 
meni  unit 


Endrde- 


MortalH 

ly' 


Spotted 
dolphin. 
Do... 


Do. 
Spinner 
dolphin. 
Do 


(northern 
otfshore)' 

(southern 
onshore). 

(coastal) 

(eastern) 


Do... 

ddphm. 
Do  . 

Do  . 

striped 
kslph 
Do. 


(northern 

whitebelly) 
(soutfiem 

whitet>ei' 

ly)* 


16.570,000 

4.605.000 

202.000 
2,222,000 

1.205.000 

566.000 


10.338.000      20.500 
2,873.000        5.697 


126.000 
1.386,000 

699.000 

329.000 


tropical)* 
(central 

Iropwal) 
(southern 

tropical) 
(northern 

tropical) 
(central 

tropical) 


723.000 

450.000 

2.619.000 

845.000 

1.306,000 

421.000 

28,000 

21.000  ' 

118.000 

89.000 

>250 
•2.750 

5.321 

2.506 

1.890 
8.112 
4.045 
429 
1822 
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QutMBtumat 
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1          i 

"^              own       '      ly' 
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^s:^ 

Do 
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ai^tlOO          199.000  1     4.006 

;                 i 

'  T)i«  US  aKoofabl*  nnxtaWy  n  any  one  y«»  may  no« 
exceed  20.500 
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sTwre  sponad  dolphn  a  42.896:  txjwevw.  the  iramnwn 
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'  Mommt  l»<el  astaM■^«l  by  Pub  L  98-364.  not  subiect 
to  flenbia  umliaiy  scnadula  puMWiad  «i  46  Fn  42068- 
42069  (August  19.  1961) 

*  Indudas  aio«rar>ce  tor  rmed  species  lake 

>  Indudas  Baia  nentc  dotpfwi  slocti 


(C)  Except  for  the  coastal  spotted 
dolphin  stock  and  the  eastern  spinner 
dolphin  stock,  if  at  the  time  the  net  skiff 
attached  to  the  net  is  released  from  the 
vessel  at  the  start  of  a  set  and  species 
or  stocks  that  are  prohibited  from  being 
taken  are  not  reasonably  observable, 
the  fact  that  individtials  of  that  species 
or  stock  are  subsequently  taken  will  not 
be  cause  for  issuance  of  a  notice  of 
violation  provided  that  all  procedures 
required  by  the  applicable  regulations 
have  been  followed. 


(D)  The  general  permit  is  valid  until 
surrendered  by  the  permit  holder  or 
suspended  or  terminated  by  the 
Assistant  Administrator  provided  the 
permittee  and  certificate  holders  under 
this  part  continue  to  use  the  best  marine 
mammal  safety  techniques  and 
equipment  that  are  economically  and 
technologically  practicable.  The 
Assistant  Administrator  may.  upon 
receipt  of  new  information  which  in  his 
opinion  is  sufficient  to  require 
modification  of  the  general  permit  or 
regulations,  propose  to  modify  such 
after  consultation  with  the  Marine 
Mammal  Commission.  These 
modifications  must  be  consistent  with 
and  necessary  to  carry  out  the  purposes 
of  the  Act.  Any  modifications  proposed 
by  the  Assistant  Administrator 
involving  changes  in  the  quotas  will 
include  the  statements  required  by 
section  103(d)  of  the  Act.  Modifications 
will  be  proposed  in  the  Federal  Register 
and  a  pubhc  comment  period  will  be 
allowed.  At  the  request  of  any 
interested  person  within  15  days  after 
publication  of  the  proposed  modification 


in  the  Federal  Register,  the  Assistant 
Administrator  may  hold  a  public  hearing 
to  receive  and  evaluate  evidence  in 
those  circumstances  where  he  has 
determined  it  to  be  consistent  with  and 
necessary  to  carry  out  the  purposes  of 
the  Act.  Such  request  may  be  for  a 
formal  hearing  on  the  record  before  an 
Administrative  Law  Judge.  Within  10 
days  after  receipt  of  the  request  for  a 
public  hearing,  the  Assistant 
Administrator  will  provide  the 
requesting  party  or  parties  with  his 
decision.  If  a  request  is  denied,  the 
Assistant  Administrator  will  state  the 
reasons  for  the  denial.  Within  10  days 
after  receipt  of  a  decision  denying  a 
request  for  a  formal  hearing,  the 
requesting  person  may  file  a  written 
notice  of  appeal  with  the  Administrator. 
Based  upon  the  evidence  presented  in 
the  notice,  the  Administrator  will  render 
a  decision  within  20  days  from  receipt  of 
the  notice. 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  591 
[No.  84-«67] 

Preemption  of  State  DueH>n-Sale 
Laws;  Imposition  of  Prepayment 
Penalties 

Dated:  November  21, 1984. 
AGENCY:  Federal  Home  Loan  Bank 
Board. 

action:  Extension  of  comment  period 
and  revised  proposed  effective  date. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  extending  the 
comment  period  and  revising  the 
proposed  effective  date  for  a  proposed 
amendment  to  its  regulation  prohibiting 
lenders  from  imposing  prepayment 
penalties  for  or  in  connection  with 
acceleration  of  loans  on  the  security  of 
borrower-occupied  homes  by  the 
exercise  of  due-on-sales  clauses. 
DATES:  Comments  must  be  received  by 
January  28. 1985. 

The  proposed  effective  date  for  any 
Hnal  rule  which  the  Board  may  adopt 
will  be  30  days  after  the  publication  of 
such  final  rule. 

ADDRESS:  Send  comments  to  Director, 
Information  Services  Section,  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board,  1700  G  Street,  NW., 
Washington.  D.C.  20552.  Comments  will 
be  available  for  public  inspection  at  this 
address. 
FOR  FURTHER  INFORMATION  CONTACT 

Joseph  Longino,  Attorney,  Office  of 
General  Counsel,  (202)  377-6446,  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
Board  is  extending  the  comment  period 
on  a  proposcnl  amendment  to  its 
regulation  prohibiting  lenders  from 
imposing  prepayment  penalties  for  or  in 
connection  with  acceleration  of  loans  on 
the  security  of  borrower-occupied 
homes  by  the  exercise  of  due-on-sale 
clauses.  12  CFR  591.5(b)(2). 

The  proposed  rule.  49  PR  32081  (Aug. 
10. 1984).  would  increase  consumer 


protection  by  providing  that  a 
prepayment  penalty  may  not  be  imposed 
if  a  lender  (1)  exercises  a  due-on-sale 
clause  by  written  notice.  (2)  commences 
a  foreclosure  proceeding  to  enforce  a 
due-on-sale  clause  or  to  seek  payment  in 
full  as  a  result  of  invoking  such  a  clause, 
or  (3)  fails  to  consent  within  a 
reasonable  time  to  the  written  request  of 
a  qualified  purchaser  to  assume  the  loan 
in  accordance  with  its  terms,  and 
thereafter  the  borrower  sells  or  transfers 
his  home  to  that  purchaser  and  prepays 
the  loan  in  full. 

Because  it  wished  to  expedite  the 
rulemaking  process  as  a  means  of 
minimizing  uncertainty  in  the  home- 
lending  market  pending  final  action  on 
the  proposed  rule,  the  Board  provided 
for  a  30-day  period  for  comment  on  the 
proposal,  requesting  that  comments  be 
received  by  September  10. 1984.  The 
Board  has  determined  to  extend  this 
comment  period  for  an  additional  60 
days  from  the  date  of  this  notice 
because  the  technical  complexity  of 
issues  raised  in  comments  received  has 
persuaded  the  Board  that  an  additional 
period  is  appropriate  to  permit  thorough 
evaluation  of  such  issues. 

In  its  proposal,  the  Board  notified  the 
public  that  the  effective  date  of  the  rule, 
if  adopted  in  final  form,  would  be 
August  10. 1984.  which  is  the  date  of 
publication  of  the  proposal.  However,  in 
light  of  this  extension  of  the  comment 
period  and  the  further  consideration  of 
additional  comments  which  this 
extension  will  require,  the  Board  hereby 
revises  the  proposed  effective  date  for 
any  final  rule  which  the  Board  may 
adopt  to  be  30  days  following  the 
publication  of  such  final  rule  in  the 
Federal  Register. 

By  the  Federal  Home  Loan  Bank  Board. 
)ohn  F.  Ghizzoni, 

Assistant  Secretary. 

|FR  Ooc  84-31168  Filed  11-28-84:  8:4Sam] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docl(CtNo.»160) 

Ward  Corp^  at  al.;  Proposed  Consent 
Agreement  Witti  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 


ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require 
five  Rockville,  Maryland  builders  and 
sellers  of  residential  housing,  together 
with  a  corporate  officer,  among  other 
things,  to  cease  failing  to  fully  honor 
valid  warranty  claims  within  a 
reasonable  period  of  time;  representing 
that  materials  are  defect-free,  unless 
defects  due  to  faulty  material, 
workmanship  or  design  are  corrected  or 
remedied  within  a  reasonable  period  of 
time;  failing  to  provide  purchasers  with 
building  lots  substantially  conforming  to 
the  physical  characteristics  represented 
by  the  sellers;  and  failing  to  disclose 
prior  to  the  signing  of  a  sales  contract 
all  disclaimers  or  limitations  of  the 
firms'  responsibilities  with  regard  to  the 
physical  condition  of  the  lot.  The  text  of 
all  written  warranties  would  have  to  be 
clearly  and  conspicuously  displayed  in 
sales  offices  and  model  homes  and  a 
copy  of  such  warranties  provided  to 
prospective  buyers  if  requested.  In 
addition,  the  firms  would  be  required  to 
provide  future  purchases  with  an 
opportunity  to  arbitrate  warranty 
disputes;  provide  arbitration  to 
homeowners  who  had  purchased  their 
homes  in  the  year  preceding  the 
effective  date  of  the  order;  and.  subject 
to  conditions  set  forth  in  the  order, 
provide  repairs  and/ or  cash  payments 
to  qualified  homeowners  who  had 
purchased  their  homes  between  March 
10, 1978  and  a  date  one  year  prior  to  the 
effective  date  of  the  order,  and  who  still 
own  these  homes  when  the  consent 
order  becomes  effective. 
date:  Comments  must  be  received  on  or 
before  January  28. 1985. 
ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
136.  6th  and  Pa.  Ave..  NW..  Washington. 
D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT 
Louise  R.  Jung,  H-519,  Federal  Trade 
Commission.  Washington.  D.C.  20580. 
(202)  523-4489. 

SUPPLEMCNTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C 
46  and  §  3.25(f)  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(f)).  notice 
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is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist  and  an 
explanation  thereof,  having  been  filed 
with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  ofTice  in  accordance  with 
S  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Residential  housing  builders  and 
sellers.  Trade  practices. 

In  the  matter  of  Ward  Corporation, 
Ward  Development  Company,  Inc., 
Ward  Component  Systems,  Inc., 
Richlynn  Development.  Inc..  Richlynn 
Land  Developers.  Inc..  corporations,  and 
Richard  E.  Ward,  individually,  and  as  an 
officer  of  said  corporations  (Docket  No. 
9160);  Agreement  containing  consent 
order  to  cease  and  desist. 

The  Agreement  herein,  by  and 
between  respondents  Ward 
Corporation.  Ward  Development 
Company,  Inc.,  Ward  Component 
Systems,  Inc.,  Richlynn  Development. 
Inc.,  Richlynn  Land  Developers,  Inc., 
and  Richard  E.  Ward  (hereafter 
"respondents"),  and  the  Federal  Trade 
Commission,  is  entered  into  in 
accordance  with  the  Commission's 
Rules  governing  consent  order 
procedures.  In  accordance  therewith  the 
parties  hereby  agree  that: 

1.  Respondents  Ward  Corporation, 
Ward  Development  Company,  Inc.,  and 
Ward  Component  Systems,  Inc.,  are 
corporations  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Maryland,  with 
their  principal  place  of  business  located 
at  1300  Piccard  Drive,  Rockville, 
Maryland  20850.  Respondents  Richlynn 
Development,  Inc.  and  Richlynn  Land 
Developers,  Inc.  are  corporations 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Virginia,  with  their  principal 
place  of  business  located  at  1300  Piccard 
Drive,  Rockville.  Maryland  20850. 
Respondent  Richard  E.  Ward  is  an 
officer  of  each  said  corporate 
respondent,  and  his  principal  place  of 
business  is  the  same  as  indicated  herein 
for  each  said  corporate  respondent. 

2.  Respondents  have  been  served  with 
a  complaint  issued  by  the  Federal  Trade 
Commission  charging  them  with 
violations  of  Section  5  of  the  Federal 
Trade  Commission  Act,  and  have  filed 
an  answer  to  said  complaint  denying 
said  charges. 


3.  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
Conunission's  complaint  in  this 
proceeding. 

4.  Respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  the  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement;  and 

(d)  any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  Agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  Agreement  and  so 
notify  the  respondents  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision,  in  disposition  of  the 
proceeding. 

6.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondents  that  the 
law  has  been  violated  as  alleged  in  the 
said  complaint  issued  by  the 
Commission. 

7.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3.25(f)  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to 
respondents  (1)  issue  its  decision 
containing  the  following  Order  to  Cease 
and  Desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  Order  to  Cease  and  Desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  decision  containing  the 
agreed-to  Order  to  respondents'  address 
as  stated  in  this  Agreement  shall 
constitute  service.  Respondents  waive 
any  right  they  might  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  in  the  Agreement  may  be  used 


to  vary  or  to  contradict  the  terms  of  the 
Order. 

8.  Respondents  have  read  the 
complaint  and  the  Order  contemplated 
hereby.  They  understand  that  once  the 
Order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  Order.  Respondents 
further  understand  that  they  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  Order  after  it  becomes  final. 

9.  With  respect  to  the  unfair  or 
deceptive  acts  or  practices  which  are 
alleged  in  the  complaint  and  which 
occurred  prior  to  the  date  of  service  of 
this  Order,  the  Commission  hereby 
waives  all  claims  it  may  have  against 
respondents  for  consumer  redress  under 
section  19  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  57b. 

Order 

/ 

It  iff  ordered  that  respondents  Ward 
Corporation,  Ward  Development 
Company,  Inc.,  Ward  Component 
Systems,  Inc.,  Richlynn  Development, 
Inc.,  and  Richlynn  Land  Developers, 
Inc.,  corporations,  and  respondent 
Richard  E.  Ward,  individually  and  as  an 
officer  of  the  corporations,  their 
successors  and  assigns,  and 
respondents'  officers,  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  construction,  advertising, 
offering  for  sale,  or  sale  of  any  new 
single-family  unit  which  is  a  detached 
structure,  an  attached  or  semi-attached 
townhouse  unit  or  a  twin  unit 
(hereinafter  referred  to  as  "residential 
home")  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  as  amended,  do 
forthwith  cease  and  desist  from: 

1.  Representing,  directly  or  by 
implication,  that  respondents  will 
correct,  repair  or  otherwise  remedy  any 
defect  due  to  faulty  materials, 
workmanship  or  design  unless 
respondents  do,  in  fact,  correct,  repair  or 
otherwise  remedy  such  defect  within  a 
reasonable  period  of  time  after  receipt 
of  a  homeowner's  valid  request  to  do  so. 

2.  Representing,  directly  or  by 
implication,  that  the  materials, 
workmanship  or  design  is  defect-free  or 
meets  or  will  meet  a  specified  level  of 
performance,  unless  the  representation 
is.  in  fact,  true  or,  in  the  event  of  any 
defect  or  a  failure  to  meet  the  specified 
level  of  performance,  respondents  do.  in 
fact,  correct,  repair  or  otherwise  remedy 
such  defect  within  a  reasonable  period 
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of  time  after  receipt  of  a  homeowner's 
valid  request  to  do  so. 

3.  Failing  to  honor  fully  every  valid 
warranty  claim  within  a  reasonable 
period  of  time  after  receipt  of  a 
homeowner's  request  therefor,  provided, 
however,  that  nothing  herein  shall  be 
construed  as  precluding  respondents 
from  denying  or  contesting  a  warranty 
claim  believed  in  reasonable  good  faith 
to  be  without  merit  or,  in  such  cases, 
from  invoking  any  other  rights  provided 
by  law. 

4.  Failing,  whenever  respondents 
represent,  directly  or  by  implication, 
that  the  lot  offered  to  a  purchaser  will 
have  certain  physical  characteristics 
including,  but  not  limited  to,  size, 
contours,  drainage,  soil  preparation,  and 
seeding,  to  provide  the  purchaser  with  a 
lot  conforming  substantially  to  such 
representation. 

5.  Failing,  prior  to  the  time  a  sales 
contract  for  a  new  residential  home  is 
signed,  to  disclose  clearly  and 
conspicuously  in  writing  to  the 
prospective  purchaser  all  disclaimers  or 
iimitalions  of  respondents' 
responsibilities  with  regard  to  the 
physical  condition  of  the  lot 

// 

It  is  further  ordered  that  respondents, 
in  connection  with  the  sale  of  any  new 
residential  home  settled  after  the  home 
directly  or  by  implication,  that 
respondents  will  correct  or  complete 
items  listed  on  an  "Orientation 
Inspection  Sheet"  or  any  similar 
document  reflecting  the  results  of  the 
purchaser's  presettlement  inspection  of 
the  home,  unless  respondents: 

(a)  Prior  to  settlement,  inspect  the 
home  with  the  purchaser  and  any 
accompanying  person(s).  including  (if 
desired)  an  inspector  chosen  by  the 
purchaser,  and  list  every  readily 
apparent  problem  or  incomplete  item  on 
an  Orientation  Inspection  Sheet  or 
similarly  designated  document; 

(b)  Correct  or  complete  all  such  listed 
problems  or  items  within  one  hundred 
and  twenty  (120)  days  of  the  inspection, 
subject  to  force  majeure,  labor 
disruptions,  or  any  other  events 
reasonably  beyond  respondents'  control, 

**  in  which  case  respondents  shall  correct 
or  complete  such  problems  or  items 
within  a  reasonable  period  of  time;  and 

(c)  Disclose  to  the  purchaser  clearly 
and  conspicuously  on  a  copy  of  the 
Orientation  Inspection  Sheet  or  similarly 
designated  document  provided  to  the 
purchaser  that,  subject  to  events 
reasonably  beyond  respondents'  control, 
all  listed  problems  or  items  will  be 
corrected  or  completed  within  one 
hundred  and  twenty  (120)  days. 


/// 

It  is  further  ordered  that,  in 
connection  with  any  offering  for  sale  of 
any  new  residential  home  for  which  a 
written  warranty  is  offered,  respondents 
shall: 

1.  Clearly  and  conspicuously  display 
in  each  sales  office  and  in  each  model 
home: 

(a)  The  text  of  the  warranty. 

(b)  A  notice,  in  plain  and  readily 
understood  language,  that  copies  of  the 
warranty  may  be  obtained  free  of 
charge  upon  request. 

2.  Provide  a  copy  of  the  warranty  to 
each  prospective  purchaser  who 
requests  one. 

3.  Furnish  to  each  purchaser  a  copy  of 
the  warranty  prior  to  or  at  the  time  of 
execution  of  the  sales  contract  for  a  new 
home. 

4.  Disclose  clearly  and  conspicuously 
within  the  warranty  any  limitations  on. 
disclaimers  of.  or  exclusions  from 
coverage  under  the  wn-itten  warranty  or 
any  implied  warranty  arising  under 
state  law;  provided,  however,  that 
respondents  shall  not  make  any 
representation,  written  or  oral, 
concerning  any  such  limitation, 
disclaimer  or  exclusion  where  such 
limitation,  disclaimer  or  exclusion  is 
prohibited  by  state  or  federal  law. 

IV 

It  is  further  ordered  that,  in 
connection  with  each  sale  of  a  new 
residential  home  for  which  a  written 
warranty  is  offered,  respondents  shall 
establish  and  abide  by  an  informal 
dispute  resolution  procedure  as 
described  in  Appendix  A.  Respondents 
shall  furnish  to  each  purchaser  of  such  a 
home  a  copy  of  Appendix  A  or  a 
comparable  written  explanation  of  said 
informal  dispute  resolution  procedure 
prior  to,  or  at  the  time  of,  execution  of 
the  sales  contract  for  the  new  home; 
provided,  however,  that  nothing  herein 
shall  prohibit  respondents  from  utilizing 
a  form  of  sales  contract  which  clearly 
and  conspicuously  discloses  that  the 
homeowner  agrees  to  invoke  the 
aforementioned  dispute  resolution 
procedure  prior  to  invoking  any  other 
remedy  provided  by  law. 


It  is  further  ordered  that,  if 
respondents  deny  any  written  request 
for  warranty  work  under  respondents' 
written  warranty,  respondents  shall, 
within  thirty  (30)  days  after  receipt  of 
the  request,  provide  the  homeowner 
with  a  written  statement  of  reasons  for 
the  denial,  together  %vith  notice  of  the 
homeowner's  right  to  submit  any  such 
warranty  dispute  to  the  informal  dispute 


resolution  procedure  provided  for  in 
Paragraph  IV  of  this  Order. 

VI 

It  is  further  ordered  that,  in 
connection  with  any  offering  for  sale  of 
a  new  residential  home  for  which  no 
written  warranty  is  offered,  respondents 
shall,  prior  to  the  time  of  execution  of 
the  sales  contract,  disclose  clearly  and 
conspicuously  in  writing  to  the 
prospective  purchaser  the  fact  that  no 
written  warranty  is  offered  and  any 
limitations  on,  disclaimers  of,  and 
exclusions  from  any  implied  warranty 
arising  under  state  law;  provided, 
however,  that  respondents  shall  not 
make  any  representation,  written  or 
oral,  concerning  any  such  limitation, 
disclaimer  or  exclusion  where  such 
limitation,  disclaimer  or  exclusion  is 
prohibited  by  state  or  federal  law. 

VII 

It  is  further  ordered  that,  for  each 
homeowner  who  took  title  to  a  home 
from  respondents  from  March  10. 1978, 
to  one  year  prior  to  the  date  of  service  of 
this  Order  and  who  as  of  the  date  of 
service  of  this  Order  is  still  the  owner  of 
that  home,  respondents  shall  estabHsh 
and  abide  by  the  redress  procedure  and 
dispute  resolution  mechanism  described 
in  Appendix  B  for  any  claim  made  by 
the  homeowner  under  any  written 
warranty  or  under  any  express  or 
implied  warranty  arising  from  state  law 
and  for  any  claim  made  by  the 
homeowner  relating  to  the  pre- 
settlement inspection  of  the  home, 
provided  that: 

(1)  In  the  case  of  a  warranty  claim,  the 
homeowner  made  a  claim  to 
respondents  during  the  first  year  after 
settlement,  and  there  is  credible  written 
evidence  in  respondents'  or  the 
homeowner's  possession  to  establish 
that  such  a  claim  was  then  made: 

(2)  In  the  case  of  a  claim  relating  to 
the  pre-settlement  inspection,  the  home- 
owner or  respondents  had  at  the  time 
listed  the  problem  or  item  on  the 
Orientation  Inspection  Sheet; 

(3)  The  claim  relating  to  a  specific 
problem  or  item  has  a  value  of  $500  or 
more,  measured  by  the  greater  of  the 
homeowner's  actual  out-of-pocket 
expenses  reasonably  incurred  or  the 
reasonable  estimated  cost  of  repair  by  a 
contractor.  (All  problems  or  items 
resulting  from  the  same  cause  and 
involving  the  same  component(s)  or 
defect(s)  shall  be  deemed  to  be  a  single 
problem  or  item  for  purposes  of 
determining  value.  For  example,  a 
number  of  leaking  wmdows  in  a  home 
caused  by  improper  installation  of  the 
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windows  shall  be  deemed  to  be  a  single 
problem  or  item.); 

(4)  Respondents  refused  or  otherwise 
failed  adequately  to  satisfy  the 
homeowner's  claim;  and 

(5)  In  the  case  of  a  home  in  which  the 
homeowner  has  modified  the  affected 
part  in  a  maimer  that  substantially 
increases  the  cost  of  repairing  or 
correcting  the  alleged  problem  or  item 
but  the  homeowner  nonetheless 
establishes  that  the  alleged  problem  or 
item  existed  prior  to  the  modification, 
respondents  shall  not  be  required  to 
bear  the  increase  in  cost  of  repair  or 
correction  resulting  from  the 
modification. 

VIII 

It  is  further  ordered  that,  for  each 
homeowner  who  took  title  to  a  home 
from  respondents  within  one  year  prior 
to  the  date  of  service  of  this  Order  and 
who  as  of  the  date  of  service  of  this 
Order  is  still  the  owner  of  the  home, 
respondents  shall  establish  and  abide 
by  an  informal  dispute  resolution 
procedure  substantially  similar  to  that 
described  in  Appendix  A  for  any  claim 
made  by  the  homeo%vner  under  any 
written  warranty  or  under  any  express 
or  implied  warranty  arising  from  state 
law  and  for  any  claim  made  by  the 
homeowner  relating  to  the  preseftlement 
inspection  of  the  home  and  that  within 
sixty  (60)  days  after  this  Order  becomes 
final,  respondents  shall  provide  each 
such  homeowner  with  the  notice  letter 
attached  hereto  as  Appendix  C.  along 
with  a  copy  of  Appendix  A,  or  a 
comparable  written  explanation  of  said 
informal  dispute  resolution  procedure. 

IX 

It  is  further  ordered  that  in  connection 
with  any  sale  of  a  new  residential  home 
respondents  shall  maintain  for  three 
years  after  the  date  of  transfer  of  title  or 
of  delivery  of  the  home  to  the  purchaser, 
whichever  is  earlier,  and  upon 
reasonable  notice  make  available  to  the 
Commission  for  inspection  and  copying 
all  non-privileged  correspondence, 
memoranda  and  other  documents 
regarding  complaints  or  requests  for 
repairs  made  to  respondents  by  the 
purchasers,  including  all  documents 
relating  to  repairs  made  by  respondents 
to  the  home  and  all  documents  relating 
to  disputes  handled  under  this  informal 
dispute  resolution  procedures  required 
by  this  Order.         | 


It  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondents, 
such  as  dissolution,  assignment  or  sale 


resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporations  which  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

XI 

It  is  further  ordered  that  respondents 
shall,  within  thirty  (30)  days  of  the  date 
of  service  of  this  Order,  distribute  a 
copy  of  this  Order  to  (a)  each  of 
respondents'  operating  subsidiaries  and 
divisions,  and  (b)  each  officer  and 
salaried  employee  of  respondents  and  of 
said  subsidiaries  and  divisions  engaged 
in  the  construction,  advertising,  offering 
for  sale,  or  sale  of  any  new  residential 
home(s). 

XII 

It  is  further  ordered  that  within  six  (6) 
months  after  the  date  of  service  of  this 
Order  and  within  six  (6)  months  after 
the  completion  of  all  respondents' 
obligations  pursuant  to  paragraph  VII  of 
this  Order,  respondents  shall  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  in 
which  they  have  complied  with  this 
Order. 

XIII 

It  is  further  ordered  that  all  provisions 
of  this  Order  except  Subparagraphs  1.  2. 
3  and  4  of  Paragraph  I  shall  be  vacated 
ten  (10)  years  after  the  date  of  service  of 
this  Order. 

XIV 

It  is  further  ordered  that  no  provision 
of  this  Order  shall  apply  to  any  person, 
partnership,  corporation  or  other  entity 
not  named  herein  unless  respondents, 
individually  or  collectively,  either  have 
(a)  a  majority  equity  position  in.  (b) 
actual  working  control  over,  or  (c) 
management  responsibility  for  such 
person,  partnership,  corporation  or  other 
entity. 

Appendix  A 

The  informal  dispute  resolution 
procedure  required  by  Paragraph  IV  of 
this  Order  shall  be  available  to 
homeowners  for  an  initiation  fee  of  no 
more  than  $75.00  during  the  first  three 
years  after  the  effective  date  of  this 
Order  provision,  no  more  than  $100.00 
during  the  fourth  through  sixth  years 
after  the  effective  date  of  this  Order 
provision,  and  no  more  than  $125.00 
during  the  remaining  years  that  this 
Order  provision  remains  in  effect. 
Provided,  however,  that  in  no  event 
shall  the  initiation  fee  constitute  more 
than  half  of  the  total  cost  of  the 
procedure.  Respondents  shall  be 
ordered  to  return  or  reimburse  any  such 


fee  as  part  of  the  decision  at  the  end  of 
the  procedure  if  the  homeowner's  claim 
is  determined  to  be  meritorious. 

Upon  invocation  of  this  procedure  by 
a  homeowner,  respondents  shall  appoint 
an  arbitrator  who  is  independent  and 
knowledgeable  in  home  construction 
and  who  has  been  either  selected  by  an 
independent  third-party  organization 
experienced  in  dispute  resolution  or 
approved,  in  writing,  by  the  homeowner. 
In  ruling  on  claims  submitted  to  him/her 
for  resolution,  the  arbitrator  shall  (a)  be 
bound  by  the  provisions  of  respondents' 
written  warranty  and  any  express  or 
implied  warranties  arising  from  state 
law  and  (b)  use  the  Home  Owners 
Warranty  Program  Quality  Standards 
which  are  applicable  to  the  first  year  of 
ownership  of  the  home  and  any 
applicable  provisions  of  the  building 
code  in  the  jurisdiction  in  which  the 
home  is  located  to  interpret  all 
applicable  warranty  provisions.  He/she 
may  also  consider  any  applicable 
Orientation  Inspection  Sheet  or  similar 
document  relating  to  an  applicable  pre- 
settlement  inspection. 

The  arbitrator  shall  render  a  written 
decision  on  all  claims  submitted  for 
resolution  within  sixty  (60)  days  of 
respondents'  receipt  of  the  initiation  fee. 
and  shall  promptly  provide  a  copy  of 
his/her  decision  to  the  homeowner  and 
respondents.  (If  the  homeowner  is 
required  under  the  sales  contract  to 
pursue  this  procedure  prior  to  invoking 
any  other  legal  remedy,  he/she  will  be 
deemed  to  have  fulfilled  that 
requirement  if  a  decision  is  not  rendered 
within  the  required  sixty-day  period.) 
Such  decisions  shall  be  limited  to 
determinations  of  the  existence  of 
defects  or  other  problems  within  the 
scope  of  respondents'  obligations,  the 
nature  of  and  time  within  which 
respondents  should  make  required 
repairs  or  corrections,  and,  if  the 
submitted  claim  is  determined  to  be 
meritorious  return  or  reimbursement  of 
the  homeowner's  initiation  fee.  The 
arbitrator's  decision  on  each  submitted 
claim  shall  be  binding  on  respondents 
but  not  on  the  homeowner. 

Appendix  B 

The  procedure  for  redress  under 
Paragraph  VII  of  the  Order  shall  include 
the  following: 

A.  Within  sixty  (60)  days  after  the 
Order  becomes  final,  respondents  shall 
provide  each  homeowner  covered  by 
paragraph  VII  with  the  attached 
documents  and  a  detailed  description  of 
the  dispute  resolution  mechanism  and 
its  possible  uses. 

B.  Within  sixty  (60)  days  after  the 
mailing  date  of  respondent's  notice  to 
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the  homeowner  of  his/her  right  to  file 
claims  for  redress,  the  homeowner  shall 
mail  his/her  claim  to  respondents  or 
forfeit  any  right  to  repairs  or 
reimbursement  under  this  Order.     - 

C.  Within  sixty  (60)  days  after  receipt 
of  any  claim  for  redress,  respondents 
shall  respond  in  writing  to  the 
homeowner  by  either: 

(1)  Offering,  within  a  stated  time,  to 
correct  or  repair  the  problem  or  item  or 
to  pay  the  homeowner  an  amount  of 
money  in  settlement  of  the  claim,  and  at 
the  same  time  informing  the  homeowner 
of  his/her  right  to  accept  or  reject  the 
offer,  along  with  notice  that: 

(a)  If  a  homeowner  accepts  the  offer, 
he/she  has  the  right  to  submit  any 
dispute  over  reapondent's  performance 
under  the  offer  to  the  dispute  resolution 
mechanism;  and 

(b)  If  a  homeowner  rejects  the  offer, 
he/she  has  the  right  to  submit  the 
disputed  claim  to  the  dispute  resolution 
mechanism. 

(2)  Denying  the  claim  and  at  the  same 
time  giving  the  homeowner  a  detailed 
explanation  of  the  reasons  for  the 
denial,  along  with  notice  that  the 
homeowner  has  the  right  to  submit  the 
denied  claim  to  the  dispute  resolution 
mechanism. 

D.  If  a  homeowner  accepts  the  offered 
remedy,  respondents  shall  perform  the 
remedy  within  the  time  promised. 

E.  The  dispute  resolution  mechanism 
shall: 

(1)  Be  available  to  homeowners  for  an 
initiation  fee  of  no  more  than  $75.00. 
Provided,  however,  that  in  no  event 
shall  the  initiation  fee  constitute  more 
than  half  of  the  total  cost  of  the 
procedure. 

(2)  Use  an  arbitrator  who  is 
independent  and  knowledgeable  in 
home  construction  and  who  has  been 
either  selected  by  an  independent  third- 
party  organization  experienced  in 
dispute  resolution  or  approved,  in 
writing,  by  the  homeowner.  In  decisions 
relating  to  warranty  claims,  he/she  shall 
be  bound  by  the  provisions  of  the 
written  warranty  and  warranties 
implied  under  state  law.  The  arbitrator 
shall  use  the  Home  Owners  Warranty 
Program  Quality  Standards  which  are 
applicable  to  the  first  year  of  ownership 
of  the  home  and  any  applicable 
provisions  of  the  building  code  in  the 
jurisdiction  in  which  the  home  is  located 
to  interpret  the  warranty  provisions. 

(3)  Render  a  decision  in  writing  within 
sixty  (60)  days  of  respondent's  receipt  of 
the  initiation  fee.  The  arbitrator  shall 
provide  a  copy  of  that  decision  to  the 
homeowner  and  respondents  within  one 
week  of  rendering  it.  The  arbitrator's 
decision  shall  be  binding  on  respondents 
but  not  on  the  homeowner,  who,  at  the 


time  he/she  receives  a  copy  of  the 
arbitrator's  decision,  shall  be  provided 
by  the  arbitrator  or  respondents  with 
notice  of  his/her  right  to  accept  or  reject 
the  offer,  along  with  notice  that: 

(a)  If  the  homeowner  accepts  the 
decision,  he/she  has  the  right  to  submit 
any  dispiite  over  compliance  with  the 
decision  to  the  dispute  resolution 
mechanism;  and 

(b)  If  the  homeowner  rejects  the 
decision,  he/she  has  the  right  to  pursue 
any  other  legal  remedies  available  to 
him/her. 

F.  The  arbitrator  shall  include  in  his/ 
her  decision  an  award  of  reimbursement 
of  the  initiation  fee  unless  the  arbitrator 
determines  that  the  homeowner's  claim 
was  not  substantially  justified. 

Attachment  1  to  Appendix  B 

Dear  Ward/Richlynn  Homeowner:  This 
letter  is  to  notify  you  that  you  may  be  entitled 
to  certain  repairs  made  to  your  home  free  of 
charge.  You  may  also  be  entitled  to  be 
reimbursed  for  money  you  already  spent 
repairing  your  home. 

Ward  Development  Company,  Inc. 
("Ward")  and  Richlynn  Dedvelopment.  Inc. 
("Richlynn")  recently  agreed  with  the  Federal 
Trade  Commission  to  make  certain  home 
repairs  without  charge  or  to  reimburse 
homeowners  for  repairs  previously  paid  for 
by  homeowners.  If  you  purchased  (that  is  . 
took  title  to)  a  home  from  Ward  or  Richlynn 
from  March  10, 1978.  to  [one  year  prior  to 
date  of  service  of  the  Order]  and  still  own 
that  home  today,  you  may  be  entitled  to  have 
no-cost  repairs  made  under  the  written 
warranty  we  gave  you.  A  copy  of  this 
warranty  is  attached  to  this  letter  as 
Appendix  A.  You  may  also  be  entitled  to 
have  no-cost  repairs  made  to  items  that  were 
listed  during  the  presettlement  inspection  you 
made  around  the  time  you  took  title  to  your 
home.  In  addition,  you  may  be  entitled  to 
reimbursement  for  money  you  spent  repairing 
your  home  due  to  Ward  or  Richlynn's  failure 
to  do  the  repairs  covered  by  the  warranty  or 
the  presettlement  inspection  list. 

Warranty  Problems 

You  are  eligible  for  a  repair  or 
reimbursement  under  the  warranty  if  all  of 
the  following  are  true: 

1.  During  your  first  year  of  ownership,  you 
experienced  a  problem  that  was  covered  by 
the  warranty; 

2.  You.  Ward  or  Richlynn  have  some 
credible  written  evidence  that  you  notified 
Ward  or  Richlynn  of  the  problem  during  your 
first  year  of  ownership.  (If  you  do  not  have  a 
letter  or  any  other  written  record  that  you 
made  a  complaint  to  Ward  or  Richlynn,  we 
will  check  our  customer  files  to  see  if  we 
have  any  record  of  your  complaint.  Our  files 
may  contain  a  work  order,  for  example.  We 
will  consider  your  claim  for  a  warranty 
problem  only  if  there  is  some  credible  written 
evidence  that  you  notified  us  of  the  problem 
during  your  first  year  of  ownership.) 

3.  Ward  or  Richlynn  refused  to  repair  the 
problem  or  inadequately  repaired  the 
problem;  and 


4.  The  claim  has  a  value  of  $500  or  more, 
measured  by  the  highest  of  the  following: 
— The  reasonable  estimated  cost  of  repair  by 

a  contractor:  or 
— The  homeowner's  actual  out-of-pocket 

expenses  reasonably  spent  to  repair  the 

problem. 

Pre-Settlement  Inspection  Items 

You  are  eligible  for  a  repair  or 
reimbursement  pursuant  to  the  pre-settiement 
inspection  list  if  all  of  the  following -ere  true: 

1.  The  item  was  listed  on  the  Orientation 
Inspection  Sheet; 

2.  Ward  or  Richlynn  refused  to  repair  the 
item  or  inadequately  repaired  the  item:  and 

3.  The  claim  has  a  value  of  $500  or  more, 
measured  by  the  highest  of  the  following: 

— The  reasonable  estimated  cost  of  repair  by 

a  contractor  or 
— The  homeowner's  actual  out-of  -pocket 

expenses  reasonably  spent  to  repair  the 

problem. 

Limitation  of  Repairer  Reimbursement 
Under  the  Warranty  or  Presettlement 
Inspection  List 

Please  note,  however,  that  if  you  have 
modified  the  part  of  your  home  affected  by 
the  claimed  problem  or  item  in  a  manner  that 
substantially  increases  the  cost  of  repair  or 
correction,  you  must  establish  that  the 
problem  or  item  existed  prior  to  the 
modification.  And.  even  then,  we  will  not 
bear  the  increase  in  cost  of  repair  or 
correction  resulting  from  the  modification. 
For  example,  if  you  finished  your  basement 
and  thus  covered  up  the  problem,  we  cannot 
be  responsible  for  the  cost  of  refinishing  your 
basement  after  our  repair  work. 

What  you  must  do 

If  you  think  you  are  eligible  for  repairs  or 
reimbursement  under  the  warranty  or  the  pre- 
settlement inspection  or  both,  please  fill  out 
the  enclosed  "Claim  Form"  and  mail  it  to: 
Att:  [name  of  Ward/Richlynn  representative] 

Ward/Richlynn,  1300  Piccard  Drive, 

Rockville.  Maryland  20B50. 
You  must  mail  this  claim  form  by  60  days 
from  the  mailing  date  of  this  letter.  If  you 
miss  the  deadline,  you  will  lose  your  right  to 
repairs  or  reimbursement  under  the  terms  of 
our  agreement  with  the  Federal  Trade 
Commission.  Remember  to  keep  a  copy  of 
your  claim  form  and  a  record  of  the  date  you 
mail  it.  just  in  case  your  claim  gets  lost  in  the 
mail. 

Ward/Richlynn  will  notify  you  within  sixty 
(60)  days  of  receipt  of  your  claim  form  about 
whether  we  will  honor  your  claim.  If  you  are 
not  satisfied  with  what  we  offer  you  as  a 
repair  or  reimbursement,  you  will  have  the 
right  to  take  the  dispute  to  an  impartial 
arbitrator.  If  Ward/Richlynn  disputes  any 
part  of  your  claim,  we  will  tell  you  why  we 
are  disputing  the  claim.  You  will  also  have 
the  right  to  take  this  dispute  to  an  impartial 
arbitrator.  A  description  of  the  arbitration 
procedures  is  attached  to  this  letter  as 
Appendix  B. 

If  you  have  any  questions  about  this  repair 
and  reimbursement  program,  call  (name  of 
Ward/Richlynn  representative]  at  [phone 
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number]  between  the  hours  of  8:30  a.m.  and 
5:00  p.m..  Monday  through  Friday. 

If  you  have  any  comments  or  concerns 
about  how  well  Ward/Richlynn  is  responding 
to  your  claim,  you  might  wish  to  send  them  to 
the  Federal  Trade  Commission,  Division  of 
Enforcement.  Bureau  of  Consumer  Protection. 
Washington.  DC.  205aO.  Do  not  send  your 
claim  form  to  that  address:  if  you  do  so  you 
might  lose  your  right  to  repairs  or 
reimbursement  due  to  delays  in  Ward/ 
Richlynn's  receipt  of  the  claim  form. 

Very  truly  yours. 
Ward  Development  Company,  Inc 
Richlynn  Development.  Inc. 
Enclosures 
Altachmant  2  to  Appendix  B:  Claim  Fonn 

This  claim  form  must  be  mailed  by  60  days 
from  the  mailing  date  of  the  letter  of 
notiflcation.  If  you  miss  this  deadline,  you 
will  lose  your  right  to  repairs  or 
reimbursement  under  the  terms  of  the 
agreement  between  Ward/Richlynn  and  the 
Federal  Trade  Commission. 


Name(s)  of  Homeowner(s) 

Telephone  (Home)  

(Work)   


(City 


(State) 


(Zip  Code) 


Mailing  Address 


(Street) 


(State) 


(Zip  Code) 


(City) 
Today's  date- 

// 

l(we)  purchased  a  home  from: 
(    )  Ward  Development  Company.  Inc. 
(    )  Richlynn  Development.  Inc. 
(     )  An  affiliate  of  Ward  Development  or 
Richlynn  Development 


(Enter  name  of  company] 

/// 

The  date  of  settlement/closing  on  my(our) 
Ward/Richlynn  honte 

was- .  (Enter  date  you 

took  title) 

IV 

MARK  ONE 

(    )  Yea.  I(we)  am(are)  the  current  owner  of 

this  Ward/Richlynn  home. 
(     )  No,  I(we)  do  not  currently  own  this 

Ward/Richlynn  home. 
No*«. — ^To  be  eligible  for  repairs  or 
reimbursement  by  Ward/Richlynn,  you  must 
be  both  the  purchaser  of  a  new  home  from 
Ward/Richlynn  from  March  10. 1978,  to  (one 
year  prior  to  dale  of  service  of  the  Order)  and 
the  current  owner  of  this  Ward/Richlynn 
home. 


The  address  of  mytour)  Ward/Richlynn 
home  is 


(Street) 


(Name  of  Subdivision) 
VI 

Instructions  for  Warranty  Claims 

•  Use  additional  sheets  of  paper  if 
necessary. 

•  List  each  problem  separately. 

•  Describe  in  detail  the  nature  of  the 
problem. 

•  Attach  a  copy  {not  originals)  of  any 
written  evidence  you  have  that  you  notified 
Ward  or  Richlynn  of  the  problem  during  your 
first  year  of  ownership. 

•  If  you  are  requesting  reimbursement  for 
money  you  spent  for  repairs,  attach  the 
following:  a  description  of  the  repairs  which 
were  made,  a  copy  [not  originals]  of  the 
cancelled  check  or  receipt  showing  that  you 
paid  for  repairs,  and  a  copy  [not  originals)  of 
any  other  document(s)  you  have  that  shows 
what  repairs  were  made  and  what  you  paid 
for  them. 

Note. — If  you  do  not  have  any  written 
record  that  you  made  a  complaint  to  us  about 
a  warranty  problem,  we  will  check  our 
customer  files  to  see  if  we  have  any  written 
records  (such  as  work  orders)  that  you  made 
a  complaint  to  us.  We  will  consider  you  claim 
for  repair  or  reimbursement  for  a  warranty 
problem  only  if  there  is  some  credible  written 
evidence  that  you  notified  us  about  the 
problem  in  your  first  year  of  ownership.  If  no 
one  has  any  written  evidence  that  you  made 
a  complaint  about  the  warranty  problem,  we 
can  deny  your  claim  for  that  problem. 

Warranty  Claims 

I(we)  request  Ward/Richlynn  to  make  the 
following  repair(s)  or  reimburse  me(us)  under 
the  warranty: 

vn 

Instructions  for  Pre-Settlement  Claims 

•  Use  additional  sheets  of  paper  if 
necessary. 

•  List  each  problem  separately. 

•  Describe  in  detail  the  nature  of  the 
problem. 

•  Attach  a  copy  [not  originals)  of  the  pre- 
settlement  inspection  list,  if  you  have  it. 

•  If  you  are  requesting  reimbursement  for 
money  you  spent  for  repairs,  attach  the 
following:  a  description  of  the  repairs  that 
were  made,  a  copy  [not  originals)  of  the 
cancelled  check  or  receipt  showring  that  you 
paid  for  repairs,  and  a  copy  [not  originals)  of 
any  other  document(s)  you  have  that  shows 
what  repairs  were  made  and  what  you  paid 
for  them. 

Pre-Settlement  Inspection  Claims 

I(we)  request  Ward/Richlynn  to  make  the 
following  repair(s)  or  reimburse  me(us) 
pursuant  to  the  pre-settlement  inspection  list: 

Appendix  C 

Dear  Ward/Richlynn  Homeowner  This 
letter  is  to  notify  you  thai  you  may  have  the 
right  to  use  arbitration  to  settle  disputes  with 
Ward/Richlynn. 

Ward  Development  Company,  Inc. 
("Ward")  and  Richlynn  Development  Inc. 
("Richlynn")  recently  agreed  with  the  Federal 


Trade  Commission  to  set  up  an  arbitration 
procedure  which  would  be  available  at  a 
reasonable  cost  to  homeowners.  If  you 
purchased  a  new  home  from  Ward  or 
Richlynn  from  [364  days  prior  to  date  of 
service  of  Order)  to  (one  day  prior  to  date  of 
service  of  Order]  and  still  own  that  home 
today,  you  have  the  right  to  submit  ceriain 
disputes  to  arbitration.  Disputes  that  can  go 
to  arbitration  include: 

— Any  disagreement  you  have  with  Ward/ 
Richlynn  about  its  performance  under  the 
one  year  written  warranty  given  to  you 
when  you  purchased  the  home.  (For 
example,  you  may  disagree  with  Ward/ 
Richlynn's  refusal  to  repair  a  problem  that 
you  believe  is  covered  by  the  warranty.  Or 
you  may  believe  that  Ward/Richlynn's 
attempts  to  repair  a  problem  were 
inadequate.  You  can  take  these  kinds  of 
disputes  to  arbitration.) 

— Any  disagreements  you  have  with  Ward/ 
Richlynn  about  its  handling  of  problems 
and  items  listed  during  your  pre-settlement 
inspection.  (For  example,  you  may  believe 
that  Ward/Richlynn  has  not  corrected  all 
of  the  items  listed  on  the  Orientation 
Inspection  Sheet.  Or  you  may  dispute  the 
adequacy  of  Ward/Richlynn's  repairs.  You 
can  submit  these  disagreements  to 
arbitration.) 

You  may  use  this  arbitration  procedure  at 
any  time,  even  after  the  one  year  warranty 
period  is  over.  The  expiration  of  the  one  year 
warranty  period  does  not  affect  your  right  to 
arbitrate  disputes  that  arise  during  the 
warranty  period.  A  copy  of  the  arbitration 
procedures  is  attached  to  this  letter.  Please 
read  these  procedures  carefully. 

If  you  have  any  questions  about  this 
arbitration  procedure,  call  [name  of  Ward/ 
Richlynn  representative)  at  [phone  number) 
between  the  hours  of  8:30  a.m.  and  5:00  p.m., 
Monday  through  Friday. 
Very  truly  yours. 
Ward  Development  Company,  Inc, 
Richlynn  Development,  Inc. 
Enclosure 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Ward  Corporation, 
Ward  Development  Company,  Inc.. 
Ward  Component  Systems,  Inc., 
Richlynn  Development,  Inc..  Richlynn 
Land  Developers,  Inc.,  and  Richard  E. 
Ward,  These  companies  and  Mr.  Ward 
have  been  engaged  in  the  construction 
and  sale  of  new  homes  in  the 
Washington,  D.C.  metropolitan  area. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  must  decide  whether  it  should 
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withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  consent 
order. 

On  March  10, 1982,  the  Commission 
issued  a  complaint  alleging  that 
respondents  Richard  E.  Ward,  Ward 
Corporation  and  the  wholly-owned 
subsidiaries  of  Ward  Corporation 
violated  section  5  of  the  Federal  Trade 
Commission  Act  by: 

•  Failing  to  perform  their  obligations 
fully  pursuant  to  their  written  warranty 
and  warranties  implied  under  state  law; 

•  Failing  to  perform  their  obligations 
fully  pursuant  to  their  representations 
about  correction  and  completion  of 
items  listed  during  a  pre-settlement 
inspection  of  the  home  by  the 
purchasers;  and 

•  Failing  to  Hnish  lots  as  represented 
to  purchasers. 

'The  proposed  order  prohibits  the 
companies  and  Richard  E.  Ward  from 
engaging  in  the  following  with  respect  to 
the  construction  and  sale  of  new 
residential  homes: 

•  Failing  to  honor  fully  every  valid 
warranty  claim  within  a  reasonable 
period  of  time; 

•  Representing  that  they  will  remedy 
defects  due  to  faulty  materials, 
workmanship  or  design  unless,  in  fact, 
they  remedy  such  defects  within  a 
reasonable  period  of  time; 

•  Representing  that  the  materials, 
workmanship  or  design  is  defect-free  or 
meets  a  specified  level  of  performance 
unless,  in  fact,  they  remedy  such  defects 
within  a  reasonable  period  of  time; 

•  Failing  to  provide  purchasers  with  a 
lot  conforming  to  representations  made 
about  size,  contours,  drainage  and  the 
like;  and 

•  Representing  that  they  will  remedy 
items  listed  during  a  pre-settlement 
inspection  by  purchasers  unless,  in  fact, 
they  remedy  such  items  within  one 
hundred  and  twenty  (120)  days  of  the 
inspection,  subject  to  events  reasonably 
beyond  their  control. 

In  addition,  respondents  shall  be 
required  to  provide  future  purchasers 
with  an  opportunity  to  arbitrate 
warranty  disputes.  Arbitration  but  not 
direct  redress  shall  also  be  available  to 
homeowners  who  purchased  their 
Ward/Richlynn  homes  in  the  year 
preceding  the  effective  date  of  the  order. 

Furthermore,  repairs  and/or  cash 
payments  will  be  provided  to  Ward/ 
Richlynn  homeowners  who  purchased 
their  homes  between  March  10, 1978, 
and  a  date  one  year  prior  to  the  effective 
date  of  the  order,  and  who  still  own 
these  homes  when  the  consent  order 
goes  into  effect.  Repairs  or  payments 
will  be  made  if  the  homeowner  has  an 
unrepaired  problem  that  is  covered  by 
the  warranty,  which  costs  $500  or  more 


to  repair  and  there  is  written  evidence 
that  the  problem  was  reported  to  the 
builder  in  the  first  year  of  ownership. 
Repairs  or  payments  will  also  be  made 
for  unremedied  problems  which  were 
listed  during  the  presettlement 
inspection  and  which  cost  $500  or  more 
to  repair.  If  any  homeowner  has  any 
dispute  over  his  or  her  claim  for  repairs 
or  payments,  the  homeowner  shall  have 
the  right  to  arbitrate  the  dispute  for  a  fee 
of  $75.00,  which  will  be  refunded  to  the 
homeowner  unless  the  arbitrator 
determines  that  the  homeowner's  claim 
was  not  substantially  justified. 

In  summary,  the  proposed  order 
effectively  precludes  Richard  E,  Ward, 
the  Ward  Corporation  and  any 
subsidiary  from  engaging  in  the 
practices  alleged  in  the  complaint  and. 
in  addition,  provides  compensation  for 
injuries  suffered  by  past  purchasers  of 
Ward/Richlynn  homes. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Emily  H.  Rock, 
Secretary. 

|FK  Doc.  84-31262  Filed  11-28-84: 8:4S  ami 
MLUNQ  CODE  STSO-OI-M 


appear  between  "vehicle"  and  "as 
defined  in". 


MLUNO  COOC  1S0S-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  41  and  48 

(LR-31-S31 

Heavy  Vetiicle  Use  Tax;  Credits  and 
Refunds  of  ttte  Tax  on  Diesel  Fuel 

Correction 

In  FR  Doc.  84-29182  beginning  on  page 
44300  in  the  issue  of  Tuesday,  November 
6, 1984,  make  the  following  corrections: 

§  41.4482(b>-1    ICorractMl] 

1.  On  page  44304,  third  column, 
§  41.4482(b)-l  (e)(2).  Certificate,  the  date 
line  should  read: 


(DATE) 


19 


§41.6001-2    (Corrected] 

2.  On  page  44307,  third  column, 

§  41.6001-2  (c)(2),  second  line,  "July." 
should  read  "July  1,". 

3.  On  page  44308,  second  column. 
Example  (1),  line  seventeen, 
"decaration"  should  read  "declaration", 

§4«,6427-7    [Corrected] 

4.  On  page  44309,  second  column, 

§  48.6427-7(c).  third  line,  "is  any  diesel- 
powered  highway  vehicle"  should 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

I08-S4-07] 

Drawbridge  Operation  Regulations; 
Belle  River,  Lower  Grand  River  and 
Pierre  Pass,  LA 

agency:  Coast  Guard,  DOT. 
actkm:  Proposed  rule. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  the  Coast 
Guard  is  considering  a  change  to  the 
regulations  governing  the  operation  of 
the  following  drawbridges: 

(1)  The  pontoon  bridge  over  Belle 
River,  mile  43.5,  on  LA  70  near  Belle 
River,  Assumption  Parish,  Louisiana.- 

(2)  The  pontoon  bridge  over  the  Lower 
Grand  River,  mile  25.9,  on  LA  997  at 
Pigeon,  Iberville  Parish,  Louisiana. 

(3)  The  swing  span  bridge  over  Pierre 
Pass,  mile  1.0,  on  LA  70  at  Pierre  Part, 
Assumption  Parish,  Louisiana. 

This  change  would  require  that  the 
draws  of  the  three  bridges  open  on  at 
least  four  hours  advance  notice  from 
10:00  p.m.  to  6:00  a.m.,  and  open  on 
signal  from  6:00  a.m.  to  10:00  p.m. 
Presently,  these  draws  are  required  to 
open  on  signal  at  all  times. 

This  proposal  is  being  made  because 
of  the  infrequent  requests  for  opening 
the  draws  during  the  prescribed 
advance  notice  period.  This  action 
should  relieve  the  bridge  owner  of  the 
burden  of  having  persons  constantly 
available  at  the  bridges  to  open  the 
draws  between  10:00  p.m.  and  6:00  a.m., 
while  still  providing  for  the  reasonable 
needs  of  navigation. 

DATE:  Comments  must  be  received  on  or 
before  January  14, 1985. 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (obr),  Eighth  Coast 
Guard  District,  500  Camp  Street,  New 
Orleans,  Louisiana  70130.  The  comments 
and  other  mateHals  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  in  Room  1115  at  this 
address.  Normal  office  hours  are 
between  8:00  a.m.  and  3:30  p.m..  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 
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FOn  FURTHER  INFORMATION  CONTACT: 
Perry  Haynes.  Chief,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Infonnatioa 

The  drafters  of  this  notice  are  Perry 
Haynes,  project  officer,  and  Steve 
Crawford,  project  attorney. 

Discussion  of  PropoMd  ReguIatioiM 

The  LDOTD  originally  had  proposed 
that  these  three  bridges  be  operated  on 
a  four-hour  advance  notice  around  the 
clock,  as  part  of  a  broader  proposed  rule 
covering  nine  drawbridges  (48  FR  26625: 
lune  9, 1983).  which  was  subsequently 
withdraKvn.  Because  of  objections 
received  to  that  contemplated  operation 
of  the  Belle  River.  Lower  Grand  River 
and  Pierre  Pass  bridges,  the  LXKDTD 
negotiated  a  compromise  arrangement 
with  the  Police  furies  of  Assumption  and 
Iberville  Parishes,  two  local  state 
senators  and  four  local  state 
representatives.  This  negotiated 
arrangement  provided  for  a  four-hour 
advance  notice  for  bridge  openings 
between  lOKX)  p.m.  and  6:00  a.m..  and 
opening  on  signal  between  6:00  a.m.  and 
10«)  p.m..  in  lieu  of  the  originally 
proposed  four-hour  notice  around  the 
clock,  and  is  the  same  as  this  proposed 
rule. 

The  vertical  clearance  of  the  Belle 
River  and  Lower  Grand  River  pontoon 
bridges  in  the  closed  position  is  zero, 
while  that  of  the  Pierre  Pass  swing  span 
bridge  is  3.8  feet  above  high  water  and 
6.8  feet  above  low  water.  Navigation 
through  the  bridges  consists  of 
commercial  and  pleasure  vessels.  Data 
submitted  by  the  LDOTD  for  the  year 
1983  show  that  this  traffic  through  the 
bridges  is  as  follows: 

(1)  Belle  River  Bridge.  In  1983, 
between  10:00  p.m.  and  6:00  a.m.,  there 
were  211  bridge  openings — an  average 
of  17.6  openings  per  month  or  an 


average  of  one  opening  about  every  two 
days. 

(2)  Lower  Grand  River  Bridge.  In  1983, 
between  10:00  p.m.  and  6K»  a.m..  there 
were  215  openings — an  average  of  17.9 
openings  per  month  or  an  average  of  one 
opening  about  every  two  days. 

(3)  Pierre  Pass  Bridge.  In  1983, 
between  10:00  p.m.  and  6:00  a.m..  there 
were  108  bridge  openings — an  average 
of  9.0  openings  per  month  or  an  average 
of  one  opening  about  every  three  days. 

Considering  the  few  openings 
involved  for  each  bridge  between  10:00 
p.m.  and  6.-00  a.m..  the  Coast  Guard  feels 
that  the  current  on  site  attendance  at  the 
bridges  during  the  proposed  advance 
notice  period  is  not  warranted,  and 
adoption  of  the  four-hour  advance 
notice  for  an  opening  during  this  period 
will  provide  relief  to  the  bridge  owner, 
while  still  reasonably  providing  for  the 
needs  of  navigation.  The  bridges  will 
continue  to  open  on  signal  between  6KX) 
a.m.  and  10:00  p.m. 

The  advance  notice  for  opening  the 
draws  would  be  given  be  placing  a 
collect  call  at  any  time  to  the  LDOTD 
District  Office  at  Baton  Rouge,  Louisiana 
(504)  925-6786. 

The  LDOTD  recognizes  that  there  may 
be  an  unsual  occasion,  during  the 
advance  notice  period,  to  open  the 
bridges  on  less  than  four  hours  notice 
for  a  bona  fide  emergency  or  to  operate 
the  bridges  on  demand  for  an  isolated 
but  temporary  surge  in  waterway  traffic, 
and  has  committed  to  doing  so  if  such 
an  event  should  occur. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that  few 
vessels  pass  through  the  bridges  during 
the  proposed  advance  notice  period.  As 
evidenced  by  the  1983  bridge  opening 
statistics,  the  Belle  River  and  Lower 
Grand  River  bridges  averaged  one 
opening  about  every  two  days,  while  the 
Pierre  Pass  bridge  averaged  one  about 
every  three  days.  These  vessels  can 
reasonably  give  four  hours  notice  for  a 
bridge  opening  between  10:00  p.m.  and 
6:00  a.m.  by  placing  a  collect  call  to  the 
bridge  owner  at  any  time.  Mariners 
requiring  the  bridge  openings  are  mainly 
repeat  users  and  scheduling  their  arrival 
at  any  of  the  bridges  at  the  appointed 
time  should  involve  little  or  no 
additional  expense  to  them.  Since  the 


economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  subjects  in  33  CFK  Pari  117 

Bridges. 

Proposed  Regulations 

PART  117— ORAWBRItX^ 
OPERATION  REGULATIONS 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
by  adding  S  117.424.  S  117.478  and 
§  117.486  to  read  as  follows: 

§117.424    Belle  River 

The  draw  of  the  S70  bridge,  mile  43.5 
near  Belle  River,  shall  open  on  signal; 
except  that,  from  10:00  p.m.  to  6KX)  a.m., 
the  draw  shall  open  on  signal  if  at  least 
four  hours  notice  is  given. 

§117.478    Lower  Grand  River. 

The  draw  of  the  S997  bridge,  mile  25.9 
at  Pigeon,  shall  open  on  signal;  except 
that,  from  10:00  p.m.  to  6«)  a.m.,  the 
draw  shall  open  on  signal  if  at  least  four 
hours  notice  is  given. 

§117.48*    Pierre  Pass. 

The  draw  of  the  S70  bridge,  mile  1.0  at 
Pierre  Part,  shall  open  on  signal;  except 
that,  from  10:00  p.m.  to  6:00  a.m.,  the 
draw  shall  open  on  signal  if  at  least  four 
hours  notice  is  given. 

(33  U.S.C.  499:  49  CFR  1.46(c)(5):  33  CFR  1.05- 
1(8)0)) 
Dated:  November  16. 1984. 

W.H.  Stewart. 

Rear  Admiral.  U.S.  Coast  Guard. 

IFK  Doc.  M-312M  Filed  n-ZS-B4;  B:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
(Docket  No.  6633] 

Proposed  Flood  Elevation 
Determinations;  CaNfomla  et  aL 

agency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  modified  base  flood  elevations 
listed  below  for  selected  locations  in  the 
nation.  These  base  (100-year)  flood 
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elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 

community. 

ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Brian  R.  Mrazik.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington.  D.C 
20472.  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234).  87  Stat  980,  which 
added  section  1363  to  the  National  Flood 


Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448),  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a)). 

These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  Section  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  Regional  entities. 
These  proposed  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 


that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  with  the  flood  plain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
flood  plain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement:  of  itself  it  has  no  economic 
impact. 

List  of  Subject  in  44  CFR  Part  67 

Flood  insurance — flood  plains. 

PART  67— (AMENDED] 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


a 

Proposed  Base  (100- year)  Flood  Elevations 

StMa 

CKy 'town/county 

■ 

Location 

■ 

f  Depth  in 

teat  above 

ground. 

-fl  -       Mfc  1 1 1 1 

cievaeKvi 
in  teat 
(NGV0» 

CMtnmta 

30  teei  upstream  from  center  of  22nd  Street  

Intersection  of  22nd  Street  and  Garden  Street 

-28 

Shallow  Ftoodina 

#2 

ShaHow  Floodinj 

100  teet  north  from  intersection  of  Wilto*  Street  and 

Southern  Pacific  Railroad 
S  teat  downa»aam  tarn  oamar  at  Piwata  Road,  ap- 

pro«imatelv  0  1   rmle  above  confluence  ««0)  CorM 

Canyon  Creek 
SO  feel  upstream  tram  the  center  of  Northbound  Stale 

HighMyi 

Al  intersection  oi  0  SMet  and  Ooeen  9ouie»ara 

30    'oet    downslfeam    from    the    center    o(    Cartia« 

Canyon  Road 
100  leet  upstream  from  center  of  Thompson  Avetiua  . 
20  lael  upaMam  kom  center  at  Vattay  Bo«« 
250  feet  north  along  VaNay  Road  from  ntaraaeion 

with  State  Highway  l 
10  feel  upstream  from  the  center  of  RooseMt  Avwwa . 
ISO  leet  upaaaam  of  Private  Road  eroeeng  urtkcli  • 

approKimately  2  4  nver  miles  upstream  of  the  PacMc 

Ocean 
30  leet  upstream  from  canter  of  Liltte  Morro  Creak 

Road 
t«0  feet  upstream  from  canter  of  US   Highway  101 

nortfibound 

250  feel  upstream  from  center  of  Tetai  Road          

100  feet  upstream  from  the  center  of  a  Prn^ate  Road 

located   nppronmately   SOO   teet  upaaaan  o<  ttia 

»>emo  Beach  corporate  hrmt 

200  feet  upstream  from  the  center  of  Hartord  On«e 

20  leet  upstream  from  tm  cmm  ot  (Mndaor  Boiria- 

«ard 
30  leet  upstream  from  the  center  of  Cambna  Road 
20  leet  upstream  from  If*  center  of  Makaugh  ^aal.  .. 
Al  confluence  wUh  TaM  Road  Tifcuwy. .- 

At  City  of  Arroyo  Grande  ooiporale  limaa. .... 

On  C  Street.  300  aoulHwaal  of  ■Hanaclbn  «W  Ooaan 

Boutavard 
Just  north  of  contkjence  with  Hazard  Canyon  Craak  at 

Montana  Oe  Oro  State  Park 

•28 

Caipanar  Canyan  Onk - 

Cavucos  Crecii       

'Me 

MS 

- 

LiWe  C«vuc(M  Oreak    

•18 

Slwllow  1100*18 ...    _      _ 

Cortjrt  Canyoo  Croak. 

«1 
•167 

DeMissigues  Creek „ 

Los  Berros  Ciaak „ 

ShalkM*  FkxxJiftg 

•345 

•as 

•54 

Meadow  Creak 

•10 

MoiTO  Creak 

UWa  Mono  0«ak .  -    

•IM 

■124 
•218 

' 

Piamo  Creek 

•308 

•37 

" 

•11 

SwM  Roaa  Oraak_..     _.._.       .__ 
Sama  Rosa  Craak  SoBt  Fhw 

•18 

•36 

Tela!  n«v«(1  TfttuMry 

Telel  Road  TAoMiy 

WiNow  Craak 

•320 
•338 

•38 

- 

Cortiit  Canyon  Cta*. 

•»ac*c  Ocean „ 

•167 
•11 

•15 

Maps  available  lor 
Send  comments  to 


at  County  Engineer's  Office.  County  Government  Canter.  Room  206.  San  Lws  Obispo.  Cahfomia 
Monotabla  Jany  Oialandarlar,  County  Govammant  Canter,  Room  370,  San  Lwt  OtMpo,  CaMorma  93408 
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1                                  Proposed  Base  (1  00- Year)  Flood  Elevations— Continued 

iCDapthm 
leel  above 

City/lown/courty 

Source  of  flooding 

Location 

ground. 

•Elevation 

m  leet 

(NGVD) 

fMnt 

tiaipawal.  Town.  Cuntbarlan)  CouMy „ 

^■tr^  Bfly 

Shoraline  ol  MKMe  Bay  at  Jordan  Pomt 

•10 

Sborahna  o<  M«Mle  Bay  on  Bircb  Wand  at  Hawvd 

Pomt 
Shorelme  ol  Middia  Bay  at  Wilaon  Cove        

•12 
•» 

Shorehne  ol  Middle  Bay  at  Whalaboat  Mwid,  MM 
•da 

Western  shoreline  cH  Basm  Cow* 

•16 

' 

•10 

i 

Shoraline  of  Potts  Harbor  at  Beam  Point  Road  (ax- 

Stioralkte  of  Potts  Harbor  3.000  feet  touthwaat  of  Aah 

Cove  Road  (extended). 

Shoreline  at  Potts  Pomt _ 

Shoreline  ol  Memconeag  Sound  ISO  feel  aouitt  ol 

Bailey  Road  (extended) 
Sboreline  of  Mernconeag  Sound  at  Stover  Pomt      

•21 

•15 

•14 
•16 

•12 

i 

Shoreline  ol  Mernconeag  Sound  at  Cjarriaon  Gut  Cowa .. 

•10 
•15 

1 

Shoreline  of  Memconeag  Sound  at  east  tide  ol  QraM 

Mark  Island. 
Shoreline  ol  Middle  Bay  at  Wilaon  Cove    

•20 
•9 

Shoreline  ol  Middle  Bay  on  east  aide  ol  Upper  Gooaa 

Island 
Shoreline  ol  Harpswell  Sound  at  C3arti  Cove         

•14 
•12 

. 

•18 

•12 

Mips  aviMM  tor  npttton  at  Ih*  Toxm  Hall.  Soutti  HarpawaN.  Mama. 

Maimai  liiiwiWi 

Marbtahaad.  To»»n.  Essex  County _ 

Atlantic  Ocean 

•26 

ShoraUne  of  Littte  Hartior  at  Little  Hartxy  Wav. 

•13 
•14 

I 

\ 

I: 

twided). 

Shorelme  of  Marbleheed  Harbor  at  Nashua  Avenue 
(extended) 

Eastern  shoreline  of  Marbleheed  Neck  at  Fishing  PoirtI 
Lane  (extended) 

South  shore  ol  Marbletiead  Neck  Causeway,  approxi- 
malely   1.000  leet  west  of  intersection  of  Ocean 
Avenue  and  Hart)or  Avenue 

South  shoreline  o<  Mart>lehead  Neck,  approxlmate^ 
300  feet  east  ol  east  end  of  causeway 

Shore  of  Massachusetts  Bay  at  Summit  Road  (ax- 
landed) 

Shore  of  Massachusetts  Bay  at  Bartlett  Street  (ax- 
tended) 

•14 
•14 
•25 
•17 

•17 
•25 
•34 

Map  avaiabia  tar  irapaoion  at  tha  OHtca  01  Oouglaa  Saal.  Toom  Engmaar.  ADbot  Ha*.  Wastwiglon  Siraet.  Marblarwad.  Massachusetts 

Sand  cofTwnentt  to  HunoraUe  Ttxxnas  McNully.  Chairman  of  ttw  Bnard  ot  Selectman.  Abbot  Hall.  Waslwigton  Street.  Marblehead.  Massactxisetts  01945 

(National  Flood  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Development  Act  of  1968).  effective  January  28,  1969  (33  FR  17804, 
November  28.  1968).  as  amended  (42  U.S.C.  4001-4128);  Executive  Order  12127.  44  FR  19867;  and  delegation  of  authority  to  the  Administrator) 

Issued:  November  16.  1984. 
laffny  S.  Bragg. 
Administrator.  Federal  Insurance  Administration. 

|FK  Doc.  S4-312S3  Filed  11>28-44:  8:45  am) 
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44  CFR  Part  67 

(Docket  No.  FEMA-6614] 

Proposed  Flood  Elevation 
Determinations;  Marytand 

agency:  Federal  Emergency 

Management  Agency. 

action:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  flood  elevations 
previously  published  at  49  FR  31101  on 
August  3. 1984.  This  correction  notice 


provides  a  more  accurate  representation 
of  the  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  Charles  County. 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Brian  R.  Mrazik,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472.  (202)  287-0701. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 


Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (100-year)  flood  elevations  for 
selected  locations  in  Charles  County. 
Maryland,  previously  published  at  49  FR 
31101  on  August  3, 1984,  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234), 
87  Stat.  980.  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448),  42  U.S.C.  4001^128.  and  44  CFR 
67.4(a). 
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List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

PART  67— (AMENDED] 

Under  the  Source  of  Flooding  of 
Mattawoman  Creek,  the  base  flood 
elevation  for  the  Mattawoman  Creek's 
confluence  with  Piney  Branch  has  been 
amended  to  read  111  feet  in  elevation. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Ad 
of  1968).  effective  fanuary  28, 1969  (33  FR 
17804.  November  28. 1968),  as  amended:  42 
US.C.  4001-4128:  Executive  Order  12127.  44 
FR  19367:  and  delegation  of  authority  to  the 
Administrator) 

Issued:  November  15.  1964. 
leffny  S.  Bngg. 

Administrator,  Federal  Insurance 
Administration. 

|FR  Doc.  M-312SZ  RM  11 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administratfon 

50  CFR  Part  216 
(Docket  No.  41043-41431 

Regulations  Governing  ttte  Talcing  and 
Importing  of  IMarine  Itammals 

AGENCY:  National  Marine  Fisheries 
Service.  (NMFS),  NOAA,  Commerce. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  NMFS  intends  to  publish 
rule  to  amend  regulations  governing 
taking  marine  mammals  incidental  to 
the  eastern  tropical  Pacific  (ETP) 
commercial  purse  seine  tuna  fishery. 
These  modifications,  if  promulgated  in 
whole  or  in  part,  will  implement  the 
recent  amendments  to  the  Marine 
Mammal  Protection  Act  of  1972  (MMPA) 
and  change  certain  fishing  gear  and 
procedural  regulations  to  guidelines. 
DATE:  Final  rules  implementing 
mandated  Congressional  actions  will  be 
published  in  November  1984.  Proposed 
rules  for  modifying  fishing  gear  and 
procedural  regulations  will  be  published 
on  or  about  January  31, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Kenn  Hollingshead.  NMFS,  3300 
Whitehaven  Street,  NW..  Washington, 
D.C.  20235  (202/634-7529):  or  Mr.  Svein 
Fougner.  Southwest  Region.  NMFS.  300 
South  Ferry  Street,  Termioal  Island. 
California  90731  (213/548-2518).. 

SUPPIXMENTARY  INFORMATION:  The 

NMFS  announced  in  the  Federal 
Register  on  January  13, 1984  (49  FR 
1778),  its  intention  to  prepare  an 


Environmental  Impact  Statement  for 
regulations  to  govern  the  taking  of 
marine  mammals  (porpoise)  incidental 
to  commercial  purse  seine  fishing  for 
tuna  in  the  ETP  beginning  January  1, 
1986.  Public  scoping  meetings  were  held 
in  San  Diego.  California  (February  14. 
1964)  and  in  Washington,  D.C.  (February 
16, 1984). 

This  rulemaking  process  is  being 
adjusted  to  accommodate  amendments 
to  the  MMPA  signed  into  law  on  July  17. 
1984  (Pub.  L.  98-364).  These 
amendments  (1)  extend  the  current 
American  Tunaboat  Association 
General  Permit  and  continue  the 
cumulative  mortality  quota  system 
indefinitely;  (2)  establish  quotas  for  the 
coastal  spotteci  and  eastern  spinner 
dolphins  which  do  not  presently  have 
quotas:  and  (3)  provide  new 
requiremens  governing  the  importation 
of  tuna  and  tuna  products  from  nations 
fishing  for  tiuia  with  purse  seine  gear  in 
the  ETP.  The  amendments  also  allow  the 
Secretary  to  modify  the  regulations 
governing  gear,  procedures,  and  permit 
administration  if  warranted  to  further 
the  goals  of  the  MMPA. 

The  NMFS  has  determined  that 
regulatory  actions  are  necessary  to 
implement  the  amendments  to  the 
MMPS  and  other  actions  mentioned 
above  within  the  time  constraints 
imposed  by  the  Act.  The  NMFS  intends 
to  publish  final  regulations  in  the 
Federal  Register  in  November  1984 
implementing  actions  mandated  by  the 
U.S.  Congress  for  which  the 
Administration  has  no  decision-making 
discretion.  These  include  (1)  extending 
the  General  Permit  and  quota  system;  (2) 
establishing  annual  quotas  of  250 
coastal  spotted  and  2,750  eastera 
spinner  dolphins;  and  (3)  excluding  the 
coastal  spotted  and  eastern  spinner 
from  the  accidental  take  enforcement 
policy  (50  CFR  216.24(d)(2)(i)(C)). 

The  NMFS  is  reviewing  its  regulations 
concerning  the  importation  of  yellowfin 
tuna  and  will  be  determining  in  the  near 
future  what  modifications  to  those 
regulations  will  be  necessary  to 
implement  the  Congressional  mandate. 
Effective  January  1, 1986,  all  nations  that 
wish  to  export  yellowfin  tuna  to  the  U.& 
and  have  tuna  purse  seine  vessels  in  the 
ETP  must  provide  documentary 
evidence  that  they  have  adopted  a 
regulatory  program  governing  the 
incidental  taking  of  marine  mammals  in 
its  fishery  that  is  comparable  to  that  of 
the  U.S.  They  must  also  provide 
documentation  that  the  average  rate  of 
incidental  take  of  marine  mammals  in 
the  fishery  is  comparable  to  that  of  the 
U.S.  The  NMFS  will  notify  all  nations 
currently  purse  seining  for  yellowfin 
tuna  in  the  ETP  of  these  new 
requirements  for  importation. 


The  NMFS  is  also  considering  making 
adjustments  in  regulations  governing 
fishing  gear  and  practices.  The  NMFS 
has  initiated  a  thorough  review  of  all 
regulations  governing  fishing  gear, 
fishing  practices,  and  permit 
adminstration  under  the  previously 
announced  rulemaking  process  to 
identify  regulations,  which  singly  or  in 
combination,  should  be  modified  to 
further  the  goals  of  the  MMPA.  For 
example,  converting  some  procedural 
requirements  to  guidelines  would  allow 
vessel  operators  to  make  on-the-spot 
adjustments  in  fishing  techniques  to 
protect  porpoises  without  fear  of 
punishment  for  procedural  violations. 
The  limits  on  dolphin  mortality  and 
most  gear  requirements  would  not 
change,  but  the  rules  would  provide 
additional  flexibility  for  vessel 
operators  to  use  that  gear  most 
effectively. 

The  NMFS  intends  to  publish 
proposed  revisions  to  regulations 
governing  fishing  gear  and  practices  for 
public  review  and  comment  in  January 
1985.  A  draft  Supplemental 
Environmental  Impact  Statement  (^3S) 
with  supporting  documentation  is  being 
prepared  and  will  be  available  to  the 
general  public  at  that  time.  The  MMPA 
provides  the  public  with  an  opportunity 
for  a  hearing  on  the  record  for  such 
rulemaking,  the  tentative  schedule 
provides  for  such  a  hearing  if  requested. 

The  NMFS  hereby  announces  the 
following  tentative  schedule  to  consider 
these  matters: 

January  31, 1985— Federal  Register 

publication  of  proposed  regulatory 

modifications  and  notice  of 

availability  of  draft  SEIS 
May  1, 1985 — Close  of  public  review 

period  for  draft  SEIS 
May  17, 1985 — Start  of  formal  hearing 

[in  anticipation  of  a  request] 
July  31, 1985— Final  Decision  by  NOAA/ 

NMFS;  Notice  of  Availability  of  final 

SEIS. 

This  schedule  is  subject  to  revision 
based  on  whether  a  hearing  is  requested 
and  if  requested  the  scheduling  and 
availability  of  an  administrative  law 
judge.  The  specific  time,  date,  and 
location  of  the  hearing  (if  requested)  and 
procedural  rules  for  participation  in  and 
conduct  of  the  hearing  will  be 
announced  in  the  Federal  Register  at 
least  sixty  days  prior  to  the  start  of  the 
hearing. 

Dated:  November  20, 1984. 
Carmen ).  Blondin, 

Deputy  Assistant  Administrator,  National 
Marine  Fisheries  Service. 

(FR  Doc.  84-31272  Filed  11-2S-B4:  8:45  ■m) 
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OEPARTMENT  OF  COMMERCE 

For«(gft-Trade  Zones  Board 

(Docket  51-M) 

For«igf>-Trad«  ZoiM  41,  MHwaufcM,  Wl; 
Application  for  Subzone,  Bay 
Shipbuilding  Corp^  Sturgaon  Bay.  Wl 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Foreign-Trade  Zone  of 
Wisconsin,  Ltd.  (FTZW],  grantee  of 
Foreign-Trade  Zone  41,  Milwaukee, 
requesting  special-purpose  subzone 
status  for  the  Bay  Shipbuilding 
Corporation  shipyard  in  Sturgeon  Bay, 
Wisconsin,  some  40  miles  from  the 
Green  Bay  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  USC  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  November  16, 1984.  The  applicant  is 
authorized  to  make  this  proposal  under 
Chapter  110  of  the  Wisconsin  Laws  of 
1977,  approved  October  13, 1977.  The 
issue  of  adjacency  will  be  reviewed  by 
Customs. 

The  Board  authorized  the  Milwaukee 
zone  in  September  1978  (Board  Order 
136,  43  FR  46887, 10/11/78).  Subzones 
were  approved  for  the  American  Motors 
plant  in  Kenosha  and  for  the  Muskegon 
Piston  Ring  plant  in  Manitowoc  in 
August  1981  (Board  Order  178,  46  FR 
40718,8/11/81). 

The  proposed  subzone  will  be  at  Bay 
Shipbuilding's  shipyard  covering  80 
acres  at  605  North  3rd  Avenue  in  the 
port  area  of  Sturgeon  Bay.  The  facility  is 
used  to  construct  and  repair  barges  and 
oceangoing  vessels.  Current  activity 
involves  the  conversion  of 
containerships  for  Sea  Land  Services. 
Foreign-sourced  components  for  these 
vessels  will  include  main  engines, 
generators,  deck  fittings  and  machinery, 
gears,  anchors,  chains,  doors,  windows. 


ladders,  ventilation  and  air  conditioning 
equipment,  switchboards,  life  boats  and 
davits. 

Zone  procedures  will  help  Bay 
Shipbuilding  reduce  costs  on  its  current 
orders  and  compete  internationally  on 
bids  for  new  products.  The  benefits  stem 
from  the  fact  that  most  of  the 
components  are  subject  to  significant 
duties;  and  that  the  Rnished  products,  as 
oceangoing  vessels,  are  duty-free. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  John ).  Da  Ponte, 
Jr.  (Chairman),  Director,  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
Clinton  P.  Littlefield,  District  Director, 
U.S.  Customs  Service,  North  Central 
Region,  628  E.  Michigan  Street, 
Milwaukee,  Wl  53202;  and  Colonel 
Raymond  T.  Beurket,  District  Engineer, 
U.S.  Army  Engineer  District  Detroit,  P.O. 
Box  1027,  Detroit,  MI  48231. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  persons  and  organizations. 
They  should  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before 
December  28, 1984. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Dept.  of  Commerce  District  Office, 
Federal  Building,  517  East  Wisconsin 
Avenue,  Milwaukee,  Wl  53202 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  14th  and 
Pennsylvania,  NW.,  Room  1529, 
Washington,  D.C.  20230. 
Dated:  November  28. 1984 

John  ].  Da  Ponte,  |r., 

Executive  Secretary. 

|FR  Doc  S4-31303  Filed  11-2S-a4:  8:45  am| 
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Intamational  Trade  Administration 

(C-469-0611 

Ferroalloys  From  Spain;  Revocation  of 
Countervailing  Duty  Order 

aocncy:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 


action:  Notice  of  Revocation  of 
Countervailing  Duty  Order. 

summary:  As  a  result  of  a  request  by 

the  Government  of  Spain,  the 
International  Trade  Commission 
conducted  an  investigation  and 
determined  that  revocation  of  the 
countervailing  duty  order  on  ferroalloys 
from  Spain  would  not  cause,  or  threaten 
to  cause,  material  injury  to  an  industry 
in  the  United  States.  The  Department  of 
Commerce  consequently  is  revoking  the 
countervailing  duty  order.  All  entries  of 
this  merchandise  on  or  after  July  26, 
1982,  shall  be  liquidated  without  regard 
to  countervailing  duties. 

EFFECTIVE  DATE:  November  29, 1984. 

FOR  FURTHER  INFORMATtON  contact: 

Alan  Long  or  Bernard  Carreau,  Office  of 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  377-2788. 

SUPPLEMENTARY  INFORMATION:  On 

January  2, 1980,  the  Treasury 
Department  published  in  the  Federal 
Register  a  countervailing  duty  order  on 
ferroalloys  from  Spain  (45  FR  25). 

On  July  26, 1982,  the  International 
Trade  Commission  ("the  ITC")  notified 
the  Department  of  Commerce  ("the 
Department")  that  the  Spanish 
government  had  requested  an  injury 
determination  for  this  order  under 
section  104(b)  of  the  Trade  Agreements 
Act  of  1979  ("the  TAA").  It  was  not 
necessary  for  the  Department,  upon 
notification  from  the  ITC,  to  suspend 
liquidation  of  entries  of  the  merchandise 
pursuant  to  that  section  of  the  TAA, 
since  previous  suspensions  remained  in 
effect. 

On  October  23. 1984,  the  ITC  notified 
the  Department  of  its  determination  (49 
FR  43811)  that  an  industry  in  the  United 
States  would  not  be  materially  injured, 
or  threatened  with  material  injury,  by 
reason  of  imports  of  ferroalloys  from 
Spain  if  the  order  were  revoked.  As  a 
result,  the  Department  is  revoking  the 
countervailing  duty  order  concerning 
ferroalloys  from  Spain  with  respect  to 
all  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  July  26, 1982,  the  date  the 
Department  received  notification  of  the 
request  for  an  injury  determination. 

The  Department  will  instruct  the 
Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
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this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  July  26, 1982,  without  regard  to 
countervailing  duties,  and  to  refund  any 
estimated  countervailing  duties 
collected  with  respect  to  these  entries. 

This  revocation  and  notice  are  in 
accordance  with  section  104(b)(4)(B)  of 
the  TAA  (19  U.S.C.  1671  note). 

Dated:  November  23, 1984. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary,  Import 
A  dministration. 

IFR  Doc  84-31299  Filed  11-29-84:  8:45  am) 
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[C-469-^38] 

Unwrought  Zinc  From  Spain; 
Revocation  of  Countervailing  Duty 
Order 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Revocation  of 
Countervailing  Duty  Order. 

SUMMARY:  As  a  result  of  a  request  by 
the  Government  of  Spain,  the 
International  Trade  Commission 
conducted  an  investigation  and 
determined  that  revocation  of  the 
countervailing  duty  order  on  unwrought 
zinc  from  Spain  would  not  cause,  or 
threaten  to  cause  material  injury  to  an 
industry  in  the  United  States.  The 
Department  of  Commerce  consequently 
is  revoking  the  countervailing  duty 
order.  All  entries  of  this  merchandise  on 
or  after  May  3, 1982,  shall  be-liquidated 
without  regard  to  countervailing  duties. 
EFFECTIVE  DATE:  November  29, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Long  or  Bernard  Carreau,  Office  of 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  377-2786. 
SUPPLfMENTARY  INFORMATION:  On  April 
8, 1977,  the  Treasury  Department 
published  in  the  Federal  Register  a 
countervailing  duty  order  on  unwrought 
zinc  from  Spain  (41  FR  18587). 

On  May  3, 1982,  the  International 
Trade  Commission  ("the  ITC")  notified 
the  Department  of  Commerce  ("the 
Department")  that  the  Spanish 
government  had  requested  an  injury 
determination  for  this  order  under 
section  104(b)  of  the  Trade  Agreements 
Act  of  1979  ("the  TAA").  It  was  not 
necessary  for  the  Department,  upon 
notification  from  the  ITC,  to  suspend 
liquidation  of  entries  of  the  merchandise 
pursuant  to  that  section  of  the  TAA, 
since  previous  suspensions  remained  in 
effect. 


On  October  4. 1984.  the  ITC  notified 
the  Department  of  its  determination  (49 
FR  33927)  that  an  industry  in  the  United 
States  would  not  be  materially  injured, 
or  threatened  with  material  injury,  by 
reason  of  imports  of  unwrought  zinc 
from  Spain  if  the  order  were  revoked.  As 
a  result,  the  Department  is  revoking  the 
countervailing  duty  order  concerning 
unwrought  zinc  from  Spain  with  respect 
to  all  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  May  3, 1982.  the 
date  the  Department  received 
notification  of  the  request  for  an  injury 
determination. 

The  Department  will  instruct  the 
Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  May  3. 1982,  without  regard  to 
countervailing  duties,  and  to  refund  any 
estimated  countervailing  duties 
collected  with  respect  to  these  entries. 

This  revocation  and  notice  are  in 
accordance  with  section  104(b)(4)(B)  of 
the  TAA  (19  U.S.C.  1671  note). 

Dated:  November  23, 1984. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary.  Import 
Administration. 

|FR  Doc.  84-31296  Filed  11-28-84:  8:45  «m| 
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Minority  Business  Development 
Agency 

Receipt  of  Petition  Requesting 
Designation  as  Group  Eligible  To 
Receive  MBDA  Assistance 

AGENCY:  Minority  Business 
Development  Agency  (MBDA). 
Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA)  has 
received  a  petition  requesting  it  to 
designate  "ex-Felons"  as  a  socially  or 
economically  disadvantaged  group 
whose  members  are  eligible  to  receive 
assistance  from  the  Agency. 
ADDRESS:  Interested  pesons  are  invited 
to  submit  comments  regarding  this 
petition  to:  Herbert  S.  Becker.  Assistant 
Director.  Office  of  Advocacy.  Research 
and  Information,  United  States 
Department  of  Commerce,  Minority 
Business  Development  Agency,  14th  and 
Pennsylvania  Ave..  NW..  Room  5709, 
Washington,  D.C.  20230.  Telephone  (202) 
377-3163. 

FOR  FURTHER  INFORMATION  CONTACT 
Ron  Isler  (202)  377-1712. 
SUPPLEMENTARY  INFORMATION:  Under 
Executive  Order  11625  (E.0. 11625)  the 


Minority  Business  Development  Agency 
(MBDA)  provides  program  funds  to 
recipients  who  then  provide 
management  and  technical  assistance  to 
minority  business  enterprises.  A 
minority  business  enterprise  is  defined  • 
as  a  business  owned  or  controlled  by 
one  or  more  socially  or  economically 
disadvantaged  individuals.  E.0. 11625 
lists  six  groups  whose  members  are 
considered  socially  or  economically 
disadvantaged  and  the  Department  has 
designated  three  additional  groups  as 
eligible  to  receive  MBDA  assistance. 

On  October  24, 1984  (49  FR  42679) 
MBDA  published  a  final  rule,  at  15  CFR 
Part  1400,  which  provides  procedures 
under  which  groups  not  previously 
designated  can  establish  their  social  or 
economic  disadvantage.  Section  1400.3 
of  the  new  rule  (15  CFR  1400.13) 
provides  that  any  group  seeking 
designation  must  submit  a  written 
application  containing  evidence  of  the 
group's  social  or  economic  disadvantage 
to  the  MBDA  Director.  Section  1400.5(a) 
requires  MBDA  to  publish  notice  or 
receipt  of  such  an  application  and 
request  comments  from  the  public 
regarding  the  propriety  of  such  a 
designation. 

MBDA  has  received  a  petition 
requesting  the  Agency  to  recognize  "ex- 
Felons"  as  a  minority  group  whose 
members  are  eligible  to  receive  MBDA 
assistance.  Interested  persons  are 
invited  to  submit  comments  on  the 
propriety  of  this  designation  to  the 
above  address  by  December  31, 1984. 

Authority:  15  U.S.C.  1512,  E.0. 11625.  3  CFR 
616  (1971-75).  38  FR  19967  (1971);  and  E.O. 
12432.  3  CFR  198  (1983).  48  FR  32551  (1983). 

Dated:  November  19. 1984. 
Herbert  S.  B«:ker. 

Assistant  Director.  Office  of  Advocacy, 
Research  and  Information. 

[FR  Doc.  •♦-31287  Filed  11-28-84:  8.-4S  ami 
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DEPARTMEIfT  OF  DEFENSE 
Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 

Meeting 

November  20. 1984. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Military 
Aerospace  Platform  will  meet  at  the 
Pentagon,  Washington.  DC  on  December 
19. 1984. 

The  purpose  of  the  meeting  will  be  a 
review  by  the  Laboratories  supporting 
Space  Division  of  technologies  pertinent 
to  the  military  aerospace  platform.  The 


a 
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meeting  will  convene  from  8:30  a.in.  to 
5:00  pjn.  ob  December  19. 

The  meeting  concema  matters  listed 
in  section  552b(c)  of  Title  5,  United 
States  Code.  speciHcally  subparagraph 
(1)  thereof,  and  •ccordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-«d7-8845. 
Noiita  C  Koritko, 
Air  Fortx  Federal  Register  LiaiMon  Officer. 

|FK  Ow.  W-412Si  FIM  1V-»««:  »«  *■( 


Corps  of  Engineers,  Deportmsnl  of 
tho  Aniiy 

Hnal  Selection;  Town  BhifT 
Hydropower  Pro|ect;  Texas 

agency:  Army  Corps  of  Engineers, 
DOD,  Fort  Worth  District. 
ACTION:  Notice  of  final  selection  of  the 
Sam  Raybam  Municipal  Power  Agency 
as  the  financial  sponsor  and  preference 
customer  for  the  proposed  Town  Bluff 
Hydropower  Project  Texas. 

suMMAllv:  1.  The  tentative  selection  of 

the  Sam  Raybum  Municipal  Power 
Agency,  a  public  body  in  the  State  of 
Texas,  as  the  financial  sponsor  and 
preference  customer  for  the  proposed 
Town  Bluff  Hydropower  project  was 
announced  in  the  Federal  Register, 
Volume  49,  Number  198.  Thursday, 
October  11. 1984.  pages  38802  and  39893. 
This  announcement  also  stated  that  any 
subsequent  proposals  and/or 
applications  for  sponsorship  or  power 
and  energy  from  Oie  project  received 
prior  to  November  13, 1984,  would  be 
considered  in  the  final  selection  process. 
2.  Inquiries  for  additional  information 
were  received  but  no  subsequent 
proposals  or  applications  for  financial 
sponsorship  or  for  the  power  and  energy 
from  the  project  were  received  during 
the  above  mentioned  public  comment 
period  which  closed  on  November  13, 
1984.  Because  no  additional  proposals 
were  received  and  because  the 
previously  announced  proposal 
submitted  by  the  Sam  Raybum 
Municipal  Power  Agency  met  or 
exceeded  all  financial  sponsor  and 
preference  customer  criteria,  notice  is 
hereby  given  that  the  Sam  Raybum 
Municipal  Power  Agency  is  selected  as 
the  financial  sponsor  and  preference 
customer  for  the  proposed  Town  Bluff 
Hydropower  Project.  Texas. 
AOOMCSSES:  For  father  information 
about  the  proposed  project  desiga 
construction  and  financing,  contact: 
James  L  Hair.  Executive  Assistant,  Fort 
Worth  District.  Corps  of  Engineers,  PO 


Box  17300.  Fort  Worth.  Texas  76102, 
Telephone  (S17)  334-2301. 

For  further  information  about  the 
proposed  marketing  of  the  power  and 
energy  from  the  proposed  project, 
contact:  Walter  M.  Bowers.  Director, 
Power  Marketing.  Southwestern  Power 
Administration,  PO  Box  1619.  Tulsa, 
Oklahoma  74101.  Telephone  (918)  581- 
7529. 

Theodore  G.  Stroup, 
Colonel,  CE.  District  Engineer 

|FR  Doc.  M-312aO  Fii«d  ll-»-t4.  kIS  u»| 
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Department  of  the  Army 

National  Board  for  ttte  Promotion  of 
Rifle  Practice;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  National  Board  for  the 
Promotion  of  Rifle  Practice. 

Date  of  Meeting:  11  January  1985. 

Place:  20  Massachusetts  Avenue  NW.. 
Room  8222C.  Pulaski  Building.  Washington. 
D.C.  20314. 

Time:  0900-1700. 

Proposed  Ageiida 

1.  Opening  Prayer  and  Pledge  of  Allegiance 
to  the  Flag. 

2.  Federal  Register  Notice  of  the  Meeting. 

3.  Roll  Call. 

4.  Introductory  Comments  by  the 
Chainnan. 

5.  Review. 

a.  Budget  Committee  Report— 20  June  1964. 

b.  Executive  Committee  Report — 21  June 
1984. 

c.  Board's  Report— 22  June  1984. 

6.  Business:  The  purpose  of  this  meeting  is 
to  Review  the  FY  87  Civilian  Marksmanship 
Program  objectives  and  funding  impacts  for 
the  National  Board  for  the  Promotion  of  Rifle 
Practice  and  provide  recommendations  where 
appropriate. 

7.  Closing  l>rayer. 

This  meeting  is  open  to  the  public. 

Persons  desiring  to  attend  the  meeting 
should  contact  the  Office  of  the  Director  of 
Civilian  Marksmanship  (202)  272-0810  prior 
to  11  January  1985  to  arrange  admission. 
John  O.  Roach,  11. 

Army  Liaison  Officer  with  the  Federal 
Register. 

|FK  Doc.  84-3128*  Filwi  11-2S-84;  ft4S  am| 
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DEPARTMENT  OF  EDUCATION 

National  Institute  of  Handicapped 
Research;  Proposed  Funding  Priorities 
for  Fiscal  Year  1985 

AOeMCV:  Department  of  Education. 


ACnONc  Notice  of  Proposed  Funding 
Priorities  for  Fiscal  Year  1985. 

summary:  The  Secretary  of  Education 
proposes  funding  priorities  for  research 
activities  to  be  supported  by  the 
National  Institute  of  Handicapped 
Research  (HIHR)  in  Fiscal  Year  1965. 
NIHR  is  required  under  the 
Rehabilitation  Act  of  1973  as  amended, 
to  develop  a  long-range  research  plan 
which  identifies  rehabilitation  research 
that  needs  to  be  conducted  and  to 
determine  funding  priorities  which  will 
facilitate  the  support  of  these  activities 
within  available  resources.  These 
proposed  priorities  are  derived  from  the 
NIHR  Long-Range  Plan  and  are 
articulated  within  the  goals,  objectives, 
and  research  activities  specified  in  the 
Plan. 

Authority  for  the  research  program  of 
NIHR  is  contained  in  Section  204  of  the 
Rehabilitation  Act  of  1973,  as  amended 
by  Public  Law  95-602  and  by  Public  Law 
98-122. 

DATE  Interested  persons  are  Invited  to 
submit  comments  or  suggestions 
regarding  the  proposed  priorities  on  or 
before  the  December  31. 1984. 

ADDRESSES:  All  written  comments  and 
suggestions  should  be  sent  to  Betty  Jo 
Berland.  National  Institute  of 
Handicapped  Research,  Department  of 
Education,  400  Maryland  Avenue,  S.W.. 
Room  3070,  Washington.  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  ]o  Berland,  National  Institute  of 
Handicapped  Research.  Telephone  (202) 
732-1139;  deaf  and  hearing  impaired 
individuals  may  call  (202)  732-1198  for 
TTY  services. 

SUPRt.EMENTARV  INFORMATION:  Under 
this  program,  awards  are  issued  to 
public  and  private  agencies  and 
organizations,  including  institutions  of 
higher  education.  NIHR  is  permitted  to 
make  awards  for  periods  up  to  60 
months. 

The  purpose  of  the  awards  is  for 
planning  and  conducting  research, 
demonstrations,  and  related  activities. 
These  activities  have  a  direct  bearing  on 
the  development  of  methods, 
procedures,  and  devices  to  assist  in  the 
provision  of  vocational  and  other 
rehabilitation  services  to  handicapped 
individuals,  especially  those  with  the 
most  severe  handicaps. 

NIHR  final  regulations  (46  FR  45300. 
September  10, 1961,  as  amended  March 
12, 1984  at  49  FR  9324)  authorize  the 
Secretary  to  establish  research  priorities 
by  reserving  funds  to  support  particular 
research  activities  (see  34  CFR  351.32). 

NIHR  invites  public  comment  on  the 
merits  of  the  proposed  priorities  both 
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individually  and  collectively,  including 
suggested  modifications  to  the  proposed 
priorities.  Comments  can  include  factors 
which  support  the  importance  of  a 
priority  to  handicapped  individuals  and 
other  interested  parties. 

Each  priority  is  proposed  under  the 
program  authority  which  NIHR  believes 
to  be  most  appropriate.  These  programs 
are  described  below.  The  public  is  also 
invited  to  comment  on  the 
appropriateness  of  the  proposed 
program  mechanism  (i.e..  whether 
certain  research  objectives  are  better 
accomplished  by  centers  or  by  other 
grantees  as  discrete  projects). 

This  notice  does  not  solicit 
application  proposal  or  concept  papers. 
The  final  priorities  will  be  selected  on 
the  basis  of  public  comment,  the 
availability  of  funds,  and  any  other 
relevant  Departmental  considerations. 
These  final  priorities  will  be  announced 
in  an  application  notice  in  the  Federal 
Register.  The  notice  will  also  solicit 
grant  applications  and  set  the  closing 
date. 

The  following  nine  proposed  priorities 
represent  areas  in  which  NIHR  proposes 
to  support  research  and  related 
activities  through  grants  or  cooperative 
agreements.  Research  and  other  - 
activities  which  NIHR  intends  to 
procure  through  contracts  will  be 
announced  by  Requests  for  Proposals 
published  in  the  Commerce  Business 
Daily. 

The  publication  of  these  proposed 
priorities  does  not  bind  the  United 
States  Department  of  Education  to  fund 
projects  in  any  or  all  o;f  these  research 
areas.  Funding  of  particular  projects 
depends  on  both  the  availability  of 
funds  and  on  responses  to  this  notice. 

NIHR  is  authorized  to  support 
research  and  related  activities  in  a 
variety  of  areas  and  through  several 
program  authorities.  The  priorities 
proposed  in  this  notice  cover  research 
and  related  activities  to  be  conducted 
through  Rehabilitation  Research  and 
Training  Centers.  Rehabilitation 
Engineering  Centers.  Research  and 
Demonstration  Programs,  and 
Knowledge  Dissemination  and 
Utilization  Programs.  Following  are  brief 
descriptions  of  these  four  programs. 

Research  and  Training  Centers 
(RTCs)  have  been  established  to 
conduct  coordinated  and  advanced 
programs  of  rehabilitation  research  and 
to  provide  training  to  rehabilitation 
personnel  engaged  in  research  or  the 
provision  of  services.  RTCs  must  be 
operated  in  collaboration  with 
institutions  of  higher  education  and 
must  be  associated  with  a  rehabilitation 
service  program.  Ideally,  each  Center 
conducts  a  program  of  research. 


evaluation,  and  training  activities 
focussed  on  a  particular  rehabilitation 
problem  area.  Each  Center  is 
encouraged  to  develop  practical 
applications  for  all  of  its  research 
findings  through  a  scientific  evaluation 
process  which  tests  and  validates  its 
findings,  as  well  as  related  findings  of 
other  Centers.  Center  training  programs 
generally  disseminate  and  encourage  the 
utilization  of  new  rehabilitation 
knowledge  through  such  means  as 
undergraduate  and  graduate  texts  and 
curricula,  in-service  training,  and 
continuing  education. 

Rehabilitation  Engineering  Centers 
(RECs)  conduct  coordinated  programs  of 
advanced  research  of  an  engineering  or 
technological  nature.  RECs  are  also 
encouraged  to  develop  systems  for  the 
exchange  of  technical  and  engineering 
information  and  to  improve  the 
distribution  of  technological  devices  and 
equipment  to  handicapped  individuals. 
Each  REC  must  be  located  in  a  clinical 
rehabilitation  setting  and  is  encouraged 
to  collaborate  with  institutions  of  higher 
education. 

Ideally,  each  REC  conducts  a  program 
of  research,  scientific  evaluation,  and 
training  that  advances  the  state  of  the 
art  in  technology  or  its  application, 
contributes  substantially  to  the  solution 
of  rehabilitation  problems,  and  becomes 
an  acknowledged  center  of  excellence  in 
a  given  subject  area.  RECs  are 
encouraged  to  develop  practical 
applications  for  their  research  through 
scientific  evaluation  activities  that 
validate  their  findings  as  well  as  related 
findings  of  other  centers.  RECs  generally 
conduct  training  programs  to 
disseminate  and  encourage  utilization  of 
new  rehabilitation  engineering 
knowledge  through  such  means  as 
development  of  or  contribution  to 
undergraduate  and  graduate  texts  and 
curricula,  in-service  training,  continuing 
education,  and  distribution  of 
information  and  appropriate  technology. 

Research  and  Demonstration  Projects 
have  been  supported  to  conduct 
research  and/or  demonstration  in  single 
project  areas  on  problems  encountered 
by  handicapped  individuals  in  their 
daily  activities.  These  projects  may 
conduct  research  on  rehabilitation 
techniques  and  servies,  including 
analysis  of  medical,  industrial, 
vocational,  social,  sexual,  psychiatric, 
psychological,  economic,  and  other 
factors  affecting  the  rehabilitation  of 
handicapped  individuals. 

Knowledge  Dissemination  and 
Utilization  Projects  have  been 
supported  to  ensure  that  rehabilitation 
knowledge  generated  from  projects  and 
centers  funded  by  NIHR  and  others  is 


fully  utilized  to  improve  the  lives  of 
handicapped  persons. 

Priorities  for  Research  and  Training 
Centers  (4) 

Rehabilitation  of  Elderly  Disabled 
Individuals 

The  elderly  population,  and 
particularly  the  disabled  elderly, 
presents  one  of  the  biggest  challenges  to 
health  and  social  service  systems  facing 
the  United  States  today.  The  number  of 
persons  over  age  65  is  currently  about 
23.5  million  persons  or  about  11  percent 
of  the  total  population. 

Elderly  people  are  ata  greater  risk  for 
acquiring  illnesses,  disabilities,  and 
resulting  functional  limitations,  with  the 
result  that  a  large  proportion  of  the 
handicapped  and  chronically  impaired 
elderly  have  major  physical,  mental, 
social,  and  independent  living  deficits. 
Some  additional  data  reported  by  NIHR- 
supported  researchers  elaborate  the 
status  of  the  elderly  in  America: 

— Eighty-six  percent  of  all  elderly 
persons  incur  one  or  more  chronic 
conditions  of  varying  degrees  of 
,  severity. 

— Fifty-six  percent  of  those  over  age  75 
are  limited  in  activities  of  daily  living 
due  to  chronic  conditions. 

— Approximately  50  percent  of  the 
physically  handicapped  elderly  also 
have  psychiatric  disabilities  severe 
enough  to  warrant  assistance. 

— The  majority  of  persons  over  age  65 
living  alone  are  eventually 
institutionalized. 
Societal  attitude  towards  the  elderly 

are  complex  and  often  may  include 

negative  stereotyping,  avoidance. 

neglect,  and  failure  to  acknowledge 

potential  productivity  and  contributions 

to  society. 
An  RTC  is  proposed  which  would — 

•  Develop  methods  for  early 
detectionof  emerging  impairments  and 
for  successful  early  rehabilitation 
interventions: 

•  Study  the  complications  of  aging 
with  significant  disabling  conditions 
such  as  polio  or  spinal  cord  injury; 

•  Assess  the  rehabilitation  needs  of. 
and  develop  rehabilitative  strategies  for. 
the  geriatric  mentally  retarded 
population; 

•  Assess  optional  living  arrangements 
for  elderly  disabled  persons  to  devise 
alternatives  to  both  institutionalization 
and  social  isolation; 

•  Investigate  solutions,  including 
technological  aids,  to  problems  which 
typically  lead  to  institutionalization, 
including  wandering,  memory  loss,  and 
incontinence: 
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•  Exaouiie  the  vocational 
rehabilitation  needs  of  the  elderly 
disabled  population  and  devise  effective 
vocational  strategies:  and 

•  Analyze  the  current  system  of 
health  care  for  the  elderiy  as  it  relates  to 
rehabilitation  of  disabled  older  persons, 
and  develop  strategies  for  policy  or 
program  improvements,  including 
preparation  of  health  care  personnel  to 
assume  effective  roles  m  rehabilitation 
of  the  elderly. 

Improvement  of  Independent  Living 
Programs 

Disabled  persons  have  begun  to 
organize  around  the  a  theme  of 
Independent  Living  (IL).  It  is  theme  that 
embraces  such  goals  as  self- 
determinatioa  self-help, 
deinstitutionalization,  and  barrier-h'ee 
access  to  services  and  opportunities 
previously  denied  to  persons  with 
disabilities.  Congress  acknowledged  the 
importance  of  this  theme  in  the  passage 
of  Title  Vn  of  the  Rehabilitation 
Amendments  of  1978,  establishing  a 
separate  authroity  for  independent 
living  service  programs  to  be  managed 
and  directed  largely  by  persons  with 
disabilities.  Independent  living  has 
emerged  as  a  concept,  a  service  system, 
and  a  social  movement 

Implementation  of  the  independent 
living  programs  of  the  Act  requires  an 
understanding  of  the  boundaries  of  the 
program  (e.g.,  ehgibiHty,  types  of 
services)  and  of  tfie  goals,  philosophy, 
and  social  policy  implications  of 
indepnedent  Kving,  as  well  as  high 
quality  program  management. 
Continuing  research  is  needed  to 
support  the  development  and  refinement 
of  the  independent  living  concept  and 
the  enhance  the  qnahty  of  services. 

An  RTC  is  proposed  which  would — 

•  Develop  an  operational  definition  of 
independence  which  could  be  used  to 
evaluate  the  efficacy  of  independent 
living  programs  and  acbvities; 

•  Assess  the  impact  of  community 
service  systems  on  independent  living 
outcomes,  and  devise  mechanisms  to 
coordinate  service  delivery  systems  to 
facilitate  living  with  maximum 
independence: 

•  Define,  through  research,  the 
optimum  roles  of  consumers,  peer 
counselors,  rehabilitative  service 
agencies,  and  others  in  programs  to 
facilitate  independent  living; 

•  Demonstrate  effective  models  for 
training  consumers,  IL  program  staff, 
and  staff  of  other  service  agencies  in  the 
concepts  and  techniques  to  facilitate 
independent  living: 

•  Study  the  role  of  the  family,  peers, 
and  personal  support  systems  in 


enhancing  independent  living:  and 

•  Explore  and  demonstrate  the 
potential  to  extend  IL  programs  to 
provide  certain  intake,  referral, 
brokerage,  skills  training,  and  social 
support  networks  for  persons  with  all 
types  of  physical,  cognitive,  emotional, 
behavioral,  and  sensory  disabilities,  and 
envaluate  the  benefits  of  these  extended 
program  models. 

Improved  Rehabilitation  of 
Psychiatrically  Disabled  Individuals 

There  are  approximately  2.000JX)0 
severely  psychiatrically  disabled 
persons  living  in  communities  and 
900.000  in  institutions.  Nearly  200.000 
severely  psychiatrically  disabled 
persons  are  discharged  into  the  care  of 
their  families  each  year.  The  rate  of 
recidivism  for  psychiatric  institutions  is 
over  60  percent.  Less  than  10  percent  of 
this  population  is  employed  and  the 
employment  prospects  for  this  group  are 
very  poor. 

There  is  a  major  need  for  additional 
knowledge  and  techniques  to  improve 
the  vocational  and  independent  living 
outcomes  for  these  individuals,  and  to 
assist  their  families  to  contribute  to 
successful  adjustment  outcomes.  Studies 
have  indicated  the  relation  between 
vocational/independent  living  success 
and  the  specific  skills  of  the  disabled 
individual;  recent  research  has  revealed 
a  positive  impact  from  the  direct 
teaching  of  coping  and  vocational  skills. 

Community  living  is  further 
complicated  for  this  group  by 
uncertainties  concerning  eligibility  for 
Social  Security  Disability  Income 
benefits,  the  criteria  for  assessing  that 
eligibility,  and  alternatives  for  economic 
security. 

A  RTC  is  proposed  which  would — 

•  Develop  models  of  relating  medical 
diagnosis  and  treatment  to 
rehabilitation  and  community 
adjustment: 

•  Assess  the  factors  in  the 
rehabilitation  process  which  lead  to 
successful  rehabilitation  of  clients  with 
a  disability  of  mental  illness  in  the  state 
vocational  rehabilitation  programs: 

•  Identify  coping  strategies  for 
families  and  design  a  program  to  aid 
families  to  utilize  those  strategies; 
development  of  more  effective  roles  for 
professional  staff  should  be  part  of  this 
program; 

•  Assess  alternative  housing  and 
residence  arrangements  in  terms  of  their 
suitability  for  psychiatrically  ill  clients 
with  various  characteristics; 

•  Assess  and  develop  models  for 
successful  halfway  house  arrangements 
to  facilitate  deinstitutionalization. 


including  needs  for  staffing  in  these 
programs: 

•  Assess  the  appropriate  roles  of  staff 
and  clients  in  community-based 
programs,  including  those  based  on  the 
"clubhouse"  models: 

■  Address  the  residential  and 
Community  living  needs  of 
psychiatrically  disabled  or  restored 
individuals,  and  study  alternative 
model:  and 

•  Develop  and  test  models  for 
teaching  community  living  skills  and 
enhancing  community  adjustment  for 
psychiatrically  disabled  or  restored 
individuals. 

Community  Integration  Resource 
Support 

The  move  to  establish  least-restrictive 
living  environments  for  disabled  persons 
has  resulted  in  a  proliferation  of 
community  residences  without  a 
knowledge  base  of  the  most  appropriate 
characteristics  and  components  for 
community-based  residences  for 
individuals  with  various  types  of 
disabilities.  There  is  a  need  to  identify 
and  share  information  about  best 
programs  and  practices,  including 
residential  staffing,  intake  policies, 
program  components,  and  service 
system  linkages. 

An  RTC  is  proposed  which  would — 

■  Identify  and  evaluate  innovative 
and  best  practices  in  the  operation  of 
community-based  residences: 

•  "Package"  information  suitable  for 
dissemination  to  increase  the  utihzation 
of  these  practices: 

•  Develop  and  conduct  training 
programs  for  state  representatives  on 
the  use  of  the  information  packages  and 
the  stimulation  of  best  practices: 

•  Establish  and  operate  a  technical 
assistance  network  to  assist 
communities  in  implementing  best 
practices: 

•  Identify,  recruit,  and  work  with  a 
consortium  of  successful  program 
operators  and  innovators  who  would 
provide  consultation  and  technical 
assistance  and  assist  in  the 
identification,  recruitment,  and  training 
of  state  representatives: 

•  Develop  and  work  with  a  National 
Advisory  Council  or  parents, 
professionals,  and  conaumer  to  advise 
on  criteria  for  identifying  best  practices 
and  for  selection  participating  states: 
and 

•  Develop  training  curricula  and 
develop  staff  capacity  to  conduct 
technical  assistance  within  states. 
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Priority  for  MkaUiUMom 
Centers  (1| 

Technology  for  Blind  ami  Visually 
Impaired  individuah 

Blind  and  visually  impaired  persons 
experience  problems  in  written 
communication,  mobility,  orientation, 
and  employment  A  Rehabilitation 
Engineering  Center  is  needed  to  devote 
its  efforts  toward  the  study  of  these 
problems  and  the  development  of 
technological  systems  and  devices  to 
provide  solutions  to  these  problems.  The 
successful  applicant  for  this  R£C  must 
address  all  of  the  following  areas  as  part 
of  a  programmatic  effort  for  such  a 
Center. 

An  REC  is  proposed  which  would — 

•  Develop  electronic  reading 
machines  with  synthetic  speech  ouput 
emphasizing  reduced  size,  lower  cost 
and  greater  flexibility  in  these  machines: 

•  Adapt  from  industry  data  entry 
techniques  using  modern  optical 
character  recognition  methods  for 
production  of  Braille,  speech,  and  digital 
forms  of  output  for  use  by  blind  people: 

•  Develop  a  high  quality,  low  cost 
Braille  embosser  to  permit  both  personal 
production  of  Braille  material  and  rapid 
production  of  printed  material  for  blind 
readers; 

•  Improve  mechanical,  paperless 
Braille  display  devices  utilizing 
techniques  of  human  factors  engineering 
which  emphasize  simplified  mechanical 
design,  greater  reliability,  and  low  cost, 
so  that  blind  people  can  have  mass 
storage  and  retrieval  of  printed  material 
in  Braille,  either  m  single-line  or  full- 
page  format; 

•  Evaluate  existing  speech  output 
devices  for  use  in  conjunction  with 
computer  terminals,  with  appropriate 
software  or  hardware,  to  enable  the 
blind  user  to  access  the  desired  parts  of 
the  information  displayed  on  the 
terminal; 

•  Evaluate  the  employment  and 
personal  uses  of  interface  devices 
designed  to  meet  the  specific  needs  of 
blind  people; 

•  Develop  a  comprehensive  theory  of 
the  "mobility  process"  of  blind 
pedestrians,  to  provide  a  scientific  basis 
for  improved  training  in  the  critical  area 
of  mobility  for  blind  persons; 

•  Develop  mobihty  and  orientation 
devices,  closed  circuit  television  uses, 
magnification  systems,  Braille  and  other 
tactile  output  devices,  and  special 
adaptive  vocational  programs  for  low- 
vision  individuals: 

•  Develop  a  portable,  solid-state, 
closed-circuit  television  system  for 
reading  of  printed  material  by  low- 
vision  individuals,  and  evolve  plans  for 
distribution  to  consumers: 


•  Identify  the  problems  of  paitiaUy- 
sighted  individuals  in  mobility  tasks, 
and  the  appropriate  optical  ^ectronic 
aids  for  this  population; 

•  Design  filter  systems  which  permit 
the  user  to  adjust  the  bandwiddi  of 
illumination  transmitted  to  enhance 
viewing  under  a  wide  variety  of 
environmental  conditions:  and 

•  investigate  possible  lightweight 
optical  aids  which  provide  high  contrast 
and  high  magnification  for  persons  with 
visual  impairments. 

Priorities  for  Research  and 
Demonstration  Projects  (3| 

Delivery  of  Rehabilitation  Engineering 
Services 

Disabled  people  and  service  providers 
alike  have  argued  that  advances  in 
rehabilitation  engineering  and 
technology  are  not  fully  utilized  through 
regular  application  to  problems  of 
disabled  individuals  in  classrooms, 
worksites,  or  residences.  Rehabilitation 
engineering  needs  to  be  integrated  into 
all  phases  of  the  rehabilitation  process. 

A  research  and  demonstration  project 
is  proposed  to  devise  mechanisms  for 
integrating  engineering  services  and  the 
rehabilitation  engineer  into  all 
components  of  rehabilitation,  including 
rehabilitation  in  school  settings,  to 
assist  in  restoration  of  physical  function, 
communication,  educational  and 
vocational  functioning.  mobiUty.  and 
community  Uving.  The  project  shall  also 
investigate  and  implement  methods  to 
establish  a  low-cost  volunteer-operated, 
information  and  service  dehvery 
network  for  aids  and  devices. 

Computer  Adaptations  for  Severely 
Disabled 

Computer  technology  makes  possible 
a  broad  range  of  advances  in  perswial 
functioning  and  mastery  of  the 
environment  by  disabled  individuals.  A 
research  and  demonstration  project  is 
proposed  which  would  develop 
computer  adaptations  for  severely 
disabled  persons  for  restoration  of 
physical  function,  interaction  with  the 
environment,  and  enhancement  of 
vocational  and  social  functioning.  The 
project  scope  should  include  the 
development  of  software,  hardware 
adaptations,  and  the  operating  systems 
to  accommodate  those  adaptations. 

Economics  of  Disability 

The  current  system  of  economic 
transfer  payments  to  workers  who 
become  disabled  has  been  termed  a 
"disabling  system."  To  become  eligible 
for  benefits,  persons  must  prove 
inability  to  work;  once  eligible  for 
disability  benefits,  persons  worry  about 


losing  their  kard-won  disability  status 
and  in  addition  face  stigma  and 
pressures  associated  with  disability. 
NIHR-sponsored  research  has  identified 
medical,  psychological,  economic,  and 
social  advantages  inherent  in  beginning 
the  disability  management  process  as 
soon  as  an  impairment  which  interferes 
with  a  person's  major  life  activities  is 
identified. 

A  research  and  demonstration  project 
is  proposed  to— 

•  Examine  the  effectiveness  of 
alternative  disability  management 
strategies  at  worksites: 

•  Document  experiences  of 
individuals  assisted  by  model 
management  programs  as  contrasted 
with  persons  not  so  assisted;  and 

•  Develop  model  methods  to 
communicate  the  value  of  disability 
management  approaches  to  workers, 
employers,  insurers,  family  members, 
human  service  providers,  and  relevant 
others  who  must  change  their  policies 
and  procedures  in  order  for  effective 
disability  management  systems  to 
replace  "disabling  systems." 

Priority  for  Knowledge  Dissemination 
and  UtiSzatioB  Projects  (1) 

Satellite  Broadcast  of  Programs  on  Low- 
Cost  Technology 

There  is  an  assortment  of  efficient 
low-cost  aids  and  equipment  devised  to 
assist  disabled  persons  with  a  variety  of 
tasks.  Disabled  persons  and 
professionals  who  work  with  them  need 
information  on  inexpensive,  easy-to-use 
aids  and  equipment  to  enhance 
employment  and  educational  potential 
and  daily  living  skills. 

A  knowledge  dissemination  and 
utilization  project  is  proposed  which 
would — 

•  Identify  low-cost  aids  and 
equipment  including  simple  adaptations 
to  commercially  available  devices; 

•  Select  aids  for  dissemination  based 
on  criteria  of  cost,  ease  of  use,  and 
needs  of  disabled  persons: 

•  Prepare  a  series  of  tapes  on 
workshops  which  demonstrate  the  use 
of  these  aids  by  disabled  individuals, 
including  interaction  between  the  user 
and  rehabilitation  professionals  such  as 
rehabilitation  engineers  and 
occupational  therapists: 

•  Broadcast  the  workshops  via 
satellite  to  rehabilitation  centers  across 
the  nation: 

•  Make  the  tapes  available  on  loan  to 
interested  organizations,  including  local 
organizations  of  disabled  persons:  and 

•  Elicit  feedback  from  disabled 
viewers  about  their  experience  with  the 
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demonstrated  devices  and  with  similar 
aids. 

Invitation  to  comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  these 
proposed  priorities. 

All  comments  submitted  in  response 
to  these  proposed  priorities  will  be 
available  for  public  inspection  during 
and  after  the  comment  period  in  Room 
3070.  Mary  E.  Switzer  Building.  330  C 
Street.  S.W.,  Washington.  D.C.  between 
the  hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  federal  holidays. 

(29  U.S.C.  761a.  762) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.133.  National  Institute  of  Handicapped 

Research) 

Dated:  November  26. 1984. 
T.H.  BeU, 
Secretary  of  Education. 

|FR  Doc.  94-31248  Filed  ll-28-e4:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Imptementation  of  Special  Refund 
Procedures 

AGENCV:  Office  of  Hearings  and 
Appeals.  Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  OfTice  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $1,125,000  (plus  accrued 
interest)  obtained  as  the  result  of  a 
Consent  Order  which  the  DOE  entered 
into  with  Amtel.  Inc.  The  funds  will  be 
available  to  customers  which  purchased 
gasoline  and/or  middle  distillates  from 
Amtel  during  the  period  November  1, 
1973  through  May  3. 1979. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Amtel  consent 
order  funds  must  be  postmarked  within 
90  days  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be 
addressed  to:  Amtel  Consent  Order 
Refund  Proceeding.  Office  of  Hearings 
and  Appeals.  Department  of  Energy. 
1000  Independence  Avenue  SW., 
Washington.  D.C.  20585.  All  comments 
should  cbnspicuously  display  a 
reference  to  case  number  HEF-0027. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue  SW., 
Washington.  D.C.  20585,  (202)  252-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(c)  of  the 


procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  final  Decision  and 
Consent  Order  entered  into  by  Amtel. 
Inc.  which  settled  possible  pricing 
violations  with  respect  to  the  firm's 
sales  of  gasoline  and  middle  distillates 
during  the  period  November  1. 1973. 
through  May  3. 1979.  Under  the  terms  of 
the  Consent  Order.  $1,125,000  has  been 
remitted  by  Amtel,  Inc.  and  is  being  held 
in  an  interest-bearing  escrow  account 
pending  determination  of  its  proper 
distribution. 

The  Office  of  Hearings  and  Appeals 
previously  issued  a  Proposed  Decision 
and  Order  which  tentatively  established 
a  two-stage  refund  procedure  and 
solicited  comments  from  interested 
parties  concerning  the  proper 
disposition  of  the  Amtel  Consent  Order 
funds.  The  F>roposed  Decision  and  Order 
discussing  the  distribution  of  the  Amtel 
consent  order  funds  was  issued  on  May 
4, 1984.  6  Fed.  Energy  Guidelines 
\  90,055,  49  FR  20366  (May  14,  1984). 

The  Decision  and  Order  published 
with  this  Notice  reflects  an  analysis  of 
the  comments  received  from  interested 
parties.  As  the  decision  indicates, 
applications  for  refund  from  the  consent 
order  funds  may  now  be  filed. 
Applications  will  be  accepted  provided 
theyare  postmarked  no  later  than  90 
days  after  publication  of  the  Decision 
and  Order  in  the  Federal  Register. 
Applications  will  be  accepted  from 
customers  who  purchased  gasoline  and/ 
or  middle  distillates  from  Amtel  during 
the  period  November  1, 1973,  through 
May  3, 1979.  The  specific  information 
required  in  an  application  for  refund  is 
set  forth  in  the  Decision  and  Order. 

The  Decision  and  Order  provides  for 
the  general  allocation  of  funds  among 
successful  claimants  using  a  volumetric 
distribution  based  on  the  number  of 
gallons  of  product  purchased  from 
Amtel.  The  Decision  and  Order  reserves 
the  question  of  the  proper  distribution  of 
any  remaining  consent  order  funds  until 
the  first  stage  claims  procedure  is 
completed. 

Date:  August  24. 1984. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
August  24. 1984. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

Name  of  Firm:  Amtel.  Inc. 

Date  of  Filing:  October  13. 1983. 

Case  Number:  HEF-0027. 

In  accordance  with  the  Department  of 
Energy  (DOE)  procedural  regulations.  10 
CFR  Part  205,  Subpart  V.  on  October  13. 


1983,  the  Economic  Regulatory 
Administration  (ERA)  of  the  DOE  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA) 
in  connection  with  a  Consent  Order 
entered  into  with  Amtel.  Inc.  (Amtel). 
The  petition  requests  that  the  OHA 
formulate  and  implement  procedures  for 
the  distribution  of  the  funds  received 
pursuant  to  the  Amtel  Consent  Order. 

/.  Background 

Amtel  is  a  "reseller-retailer"  of 
refined  petroleum  products  as  that  term 
was  defined  in  6  CFR  150.352  and  10 
CFR  212.31.  The  firm  was  therefore 
subject  to  the  Mandatory  Petroleum 
Price  Regulations  set  forth  in  10  CFR 
Part  212,  Subpart  F.  An  ERA  audit  of 
Amtel's  operations  revealed  possible 
pricing  violations  by  three  of  Amtel's 
subsidiaries.  South  Central  Oil 
Company  (South  Central),  Hauck  Oil 
Company  (Hauck  Oil),  and  Hauck 
Trading  Company  (Hauck  Trading),  in 
sales  of  motor  gasoline  and  middle 
distillates  during  the  following  periods: 
(i)  March  29, 1974  through  May  3. 1979 
(South  Central),  (ii)  November  1973 
through  November  1977  (Hauck  Oil),  and 
(iii)  April  1974  through  May  1978  (Hauck 
Trading). (7)  In  order  to  settle  all  claims 
and  disputes  between  Amtel  and  the 
DOE  regarding  the  legality  of  the  prices 
charged  by  Amtel  and  its  subsidiaries  in 
sales  of  motor  gasoline  and  middle 
distillates  during  the  above-mentioned 
periods,  Amtel  and  the  DOE  entered 
into  a  Consent  Order,  effective  February 
7, 1980,  in  which  Amtel  agreed  to  pay 
$1,250,000  to  the  DOE.  This  payment  has 
been  deposited  in  an  escrow  account  for 
ultimate  distribution  to  parties  who  may 
have  been  injured  by  the  alleged 
overcharges. 

On  May  4. 1984,  we  issued  a  Proposed 
Decision  and  Order  (PD&O)  tentatively 
setting  forth  procedures  to  distribute  the 
Amtel  refund  money.  Amtel,  Inc.,  6  Fed. 
Energy  Guidelines  \  90,055  (May  4. 1984) 
(proposed  decision);  49  FR  20366  (May 
14. 1984).  In  the  PD&O.  we  described  a 
two-stage  process  for  distribution  of  the 
funds  made  available  pursuant  to  the 
Amtel  Consent  Order.  Specifically,  we 
proposed  to  disburse  funds  in  the  first 
stage  to  claimants  who  could 
demonstrate  that  they  were  injured  by 
Amtel's  alleged  pricing  violations  in 
sales  of  motor  gasoline  and  middle 
distillates  during  the  period  November  1. 
1973  through  May  3. 1979  (the  consent 
order  period). 

The  purpose  of  this  Decision  and 
Order  is  to  establish  procedures  to  be 
used  for  filing  and  processing  claims  in 
the  first  stage  of  the  Amtel  refund 
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process.  This  Decision  sets  forth  the 
information  that  a  purchaser  of  Amtel 
products  should  submit  in  order  to 
establish  eligibility  for  a  portion  of  the 
consent  order  funds.  Before  establishing 
these  requirements,  we  will  address 
comments  filed  in  response  to  the  first- 
stage  proposals  set  forth  in  the  PD&O. 
We  will  not,  however,  determine 
procedures  for  the  second  stage  of  the 
refund  process  in  this  Decision.  Our 
determination  concerning  the  final 
disposition  of  any  remaining  funds  will 
necessarily  depend  on  the  size  of  the 
fund.  See  Office  of  Enforcement,  0  DOE 
\  82,508  (1981}.  Accordingly,  it  would  be 
premature  for  us  to  address  at  this  time 
the  issues  raised  by  commenters 
concerning  the  proposed  disposition  of 
any  funds  remaining  after  all  the 
meritorious  first-stage  claims  have  been 
paid. 

//.  Jurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  f  uidelines  to  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process  is 
intended  to  be  used  in  situation*  where 
the  DOE  is  unable  readily  to  identify 
either  the  |>er8on8  or  firms  nvho  may 
have  been  injured  as  a  result  of  alleged 
or  adjudicated  violations  or  1o  ascertain 
the  amount  of  each  person's  injuries.  For 
a  more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
9  DOE  \  82,508  (1981).  and  Office  of 
Enforcement,  8  DOE  H  82.597  (1981). 

///.  Injury  Requirement 

In  the  PD&O,  we  pointed  out  that  our 
experience  with  Subpart  V  proceedings 
indicated  that  first-stage  refund 
claimants  in  this  proceeding  would  be 
either  resellers  (including  retailers)  or 
end-users.  We  stated  that  in  order  to 
qualify  for  a  refund,  resellers  generally 
would  be  required  to  establish  that  they 
absorbed  the  alleged  overcharges.  To 
make  this  showing,  they  would  have  to 
demonstrate  that  market  conditions  did 
not  allow  them  to  pass  through  the 
additional  costs  associated  with  alleged 
overcharges  on  the  product  they 
purchased  from  Amtel  during  the 
consent  order  period.  Resellers  would 
also  have  to  show  that  they  maintained 
"banks"  of  unrecovered  costs  in  order  to 
demonstrate  that  they  did  not 
subsequently  recover  these  increased 
costs  by  increasing  prices.  We 
suggested,  however,  that  those  reseller 


claimants  who  purchased  less  than 
50.000  gallons  per  month  of  product  from 
Amtel  be  eligible  for  refunds  based  upon 
a  less  detailed  demonstration  of  injury. 
Additionally,  based  upon  our  belief  that 
spot  marli^t  purchasers  generally  passed 
through  any  price  overcharges,  we 
proposed  to  establish  a  rebuttable 
presumption  that  ^>ot  market 
purchasers  were  not  injured  by  Amtel's 
alleged  overcharges.  With  respect  to 
customers  who  were  end-users 
(consumers)  of  Amtel  motor  gasoline 
and  middle  distillates,  our  experience  in 
prior  special  refund  cases  led  us  to 
conclude  that  such  customers  absorbed 
the  full  in^Mct  of  any  overcharges. 
Accordingly,  we  proposed  that  end- 
users  need  only  document  the  specific 
quantities  of  gasoline  and/ or  middle 
distillates  they  purchased  from  Amtel 
during  the  consent  order  period  in  order 
to  demonstrate  injury. 

In  response  to  the  proposals  set  forth 
in  the  PD&O,  several  commenters  urged 
that  we  either  raise  the  50,000  gallon  per 
month  threshold  level  proposed  for 
reseller  applicants  or  eliminate  it 
entirely,  allowing  all  dairaants  to  make 
a  lesser  showing  of  injury.  As  we  have 
indicated  in  prior  Subpart  V  decisions,  it 
would  be  imprc^jer  to»<iistribute  very 
large  sums  of  money  to  claimants 
making  only  the  lesser  showing  of 
injury.  Cf  Office  of  Special  Counsel 
Economic  Regulatory  Administration:  In 
the  Matter  of  The  Charter  Company,  10 
DOE  1  a5.039  (1982).  Accordingly,  we 
decline  to  eliminate  threshold  level 
requirements.  We  da  however,  find 
merit  in  the  contention  that  the  50.000 
gallon  per  month  level  is  too  low  and 
should  be  raised.  Too  low  a  threshold 
level  is  likely  to  deter  smaller  Amtel 
customers  &om  filing  claims,  for  the  cost 
incurred  in  preparing  their  claims  would 
likely  be  grossly  disproportionate  to  the 
potential  refund  amount.  This  result 
would  be  contrary  to  the  purpose  of  this 
proceedings^)  We  have  reevaluated  the 
data  pertinent  to  this  proceeding  and 
determined  that  the  threshold  level 
should  be  raised  to  a  dollar  amount  of 
$2,500  per  calendar  year,  up  to  a 
maximum  of  $15,000.  Because  there  is  a 
relatively  long  consent  order  period  in 
this  case  (five  and  one-half  years),  the 
documentation  necessary  to  support  a 
claim  based  on  a  showing  of  actual 
injury  is  extensive.  We  find  that  the 
higher  threshold  level  is  necessary  so 
that  potential  claimants  will  not  be 
deterred  from  filing  claims  by  the  cost 
entailed  in  preparing  detailed 
documentation  for  such  a  long  period. 
Additionally,  the  higher  threshold 
amouBt  will  be  helpful  to  those 
claimaots  who  no  longer  have  complete 


and  detailed  records  of  transactions  that 
took  place  as  long  as  eleven  years  ago. 
This  threshold  will  not  however,  apply 
to  resellers  who  were  spot  purchasers. 
In  view  of  the  presumption  that  spot 
purchasers  were  not  injured  by  the 
alleged  Amtel  overcharges,  no  threshold 
applies  to  refund  applications  fiied  by 
spot  purchasers.  Regardless  of  the 
magnitude  of  their  refund  claims,  all 
spot  purchasers  seeking  refunds  in  this 
proceeding  must  demonstrate  that  they 
absorbed  Amtel's  alleged  overcharges. 

One  commenter  argues  that  the 
purchase  threshold  should  be  applied  on 
a  station-by-station  basis.  Otherwise,  he 
asserts,  large,  multi-station  operations 
will  be  unfairiy  penalired.  We  canr.ot 
agree  with  this  contention.  One  reason 
that  we  allow  smaller  claimants  to 
qualify  for  a  refund  with  a  lesser 
showing  of  injury  is  that  small  operators 
are  more  likely  not  to  have  the 
accounting  resources  and  sophisticated 
record  systems  necessary  to  make  the 
more  detailed  showing.  See,  generally. 
Sid  Richardson.  10  DOE  t  85.056  at 
88.278-79  (1983).  In  terms  of 
recordkeeping  ability,  we  see  no 
significant  diH^erence  between  a  large 
multi-station  retailer  and,  for  instance,  a 
reseller  with  the  same  purchase  volume. 
Both  should  have  the  resources  and 
records  necessary  to  make  the  more 
detailed  showing  of  injury.  Accordingly, 
we  find  that  large,  multi-station  retailers 
are  not  unfairly  penalized  by  the 
threshold  requirement.(J) 

The  same  commenter  argues  that 
with  respect  to  claims  above  the 
threshold  amount  injury  should  be 
presumed  whenever  a  purchaser  sold  its 
product  at  prices  below  its  maximum 
lawful  selling  prices  (MLSPs).  This 
argument  has  been  considered  in  detail 
and  rejected  in  numerous  cases  of  this 
Office.  See  Standard  Oil  Co.  (Indiana)/ 
Gasper's  Shell  12  DOE  H  85.021,  (1984); 
Standard  Oil  Co.  (ladianaJ/Zinvas ' 
Amoco,  12  DOE  ^  85.019.  (1984): 
Standard  Oil  Co.  (lndiana)/Crosby  's 
Standard.  11  DOE  |  85,191.  (1983); 
Standard  Oil  Co.  /IndianaJ/DS-f  Truck 
Stop,  11  DOE  1  85,163,  (1963):  Standard 
Oil  Co.  (IndianaJ/fohn  Coconalo,  11 
DOE  1 85,121.  (19U).  In  those  Decisions 
we  stated  that  injury  could  not  be 
presumed  whenever  a  purchaser  sold  its 
product  at  less  than  its  MLSP  because 
the  inability  to  charge  the  full  profit 
margin  allowed  tmder  the  regulations 
can  be  attributable  to  many  factors, 
including  temporary  oversupply.  lower 
than  projected  demand,  and  competition 
in  the  marketplace.  See  Coconato.  11 
DOE  at  86.168.  The  fact  that  a  firm  was 
charging  lower  prices  due  to  one  of 
these  factors  does  not  suggest  a  findiag 
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that  it  was  being  injured  by  overcharges. 
The  conunenter  in  the  present  case  has 
added  nothing  that  would  persuade  us 
to  reconsider  our  position  on  this  matter. 
Accordingly,  we  must  reject  the 
contention  that  injury  should  be 
presumed  whenever  an  Amtel  purchaser 
sold  its  product  at  less  than  its  MLSP. 

rv.  Allocation  of  Refund  Money 

In  the  PD&O,  we  proposed  to  use  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  volumetric  refund 
amount  is  calculated  by  dividing  the 
consent  order  amount  by  the  total 
volume  of  those  products  coverd  by  the 
Consent  Order  that  were  sold  by  the 
firm  during  the  consent  order  period.  In 
this  case,  the  volumetric  refund  amount 
is  $.001014  per  gallon  ($1,250,000  consent 
order  amount  divided  by  1.232.387.710 
gallons  sold  by  Amtel).  As  we  stated  in 
the  PD»0.  we  believe  that  the 
attribution  of  injury  by  this  method  to 
each  gallon  of  refmed  products  sold  by 
Amtel  is  the  best  available  general 
method  of  distributing  the  refund  money. 

One  commenter,  a  large  purchaser  of 
Amtel  products,  stated  in  its  comments 
that  it  believed  that  the  volumetric 
approach  was  inequitable,  since  it 
would  limit  the  firm  to  a  relatively  small 
recovery  from  the  consent  order  fund, 
when  in  fact,  the  firm  argues,  it  could 
prove  that  it  suffered  a  much  larger 
injury  as  a  result  of  Amtel's  pricing 
practices.  The  Rrm  misunderstands  our 
procedures.  It  has  been  our  consistent 
position  in  special  refund  proceedings 
that  while  the  volumetric  approach  is 
the  best  general  method  for  distributing 
refunds,  applicants  in  special  refund 
proceedings  are  not  subject  to  the 
volumetric  formula  for  determining  their 
refund  share  if  they  demonstrate  that 
they  were  injured  by  overcharges  at  a 
level  greater  than  the  volumetric 
amount.  Office  of  Special  Counsel.  10 
DOE  1  85,04a  at  88.199  (1982).  Our 
analysis  of  refund  applications  also 
reflects  this  approach.  For  example,  in  a 
case  involving  an  Amoco  refund 
applicant,  we  specifically  found  that  the 
applicant  had  satisfactorily 
demonstrated  that  it  incurred  an  injury 
due  to  alleged  overcharges  at  a  level 
significantly  greater  than  the  volumetric 
amount,  and  we  granted  a  refund  on  that 
basis.  Standard  Oil  Co.  (IndianaJ/Army 
»  Air  Force  Exchange  Service.  12  DOE 
5  85.015  (1964).  The  volumetric  method 
of  computing  refunds  represents  a 
simple  alternative  available  to  firms 
which  were  in  the  distribution  chain  but 
are  not  able  to  perform  the  difficult  task 
of  substantiating  a  particular  level  of 
injury  traceable  to  the  consenting  firm's 
pricing  practices.  See  Standard  Oil  Co. 
( Indiana)/ Illinoia  Service  Station 


Operators  Ass'n,  11  DOE  f  85,246  (1984); 
Standard  Oil  Co.  (Indiana) /Cicero- 
Peterson  Service.  Inc.,  11  DOE  H  85,192 
(1983);  Standard  OH  Co.  (Indiana)//ohn 
Coconato.  11  DOE  |  85,121  (1983).  Thus, 
it  should  be  clear  that  claimants  are  not 
limited  by  the  voltunetric  refund 
amount,  but  rather  can  submit  for  our 
consideration  documented  claims  of 
greater  injury  traceable  to  Amtel's 
pricing  practices.(4) 

Another  commenter  urges  that  rather 
than  using  a  volumetric  formula  to 
distribute  refunds,  we  should  allocate 
refunds  to  successful  claimants  based 
upon  the  full  amount  of  the  alleged 
overcharges  reflected  in  the  ERA  audit 
workpapers,  subject  to  pro  rata 
reduction  if  the  sum  of  meritorious 
claims  exceeds  the  amount  of  the 
consent  order  fund.  We  have,  in  several 
instances  in  the  past,  used  audit 
workpapers  as  a  guide  in  distributing 
refunds  instead  of  using  a  volumetric 
methodology.  See  e.g.,  Bob's  Oil  Co..  12 
DOE  fl  85,024  (1984);  Marion  Corp..  12 
DOE  1  85,014  (1984).  However,  in  those 
cases,  special  circumstances  existed 
warranting  such  treatment  which  do  not 
exist  in  the  present  case.  In  Bob's,  the 
total  alleged  overcharge  amount  was 
only  $2,194.74.  the  audit  period  was  only 
three  months  long,  the  consent  order 
amount  was  for  the  full  amount  qf  the 
alleged  overcharges,  plus  interest,  and  it 
appeared  from  the  audit  workpapers 
that  there  were  in  all  likelihood  only 
three  overcharged  customers,  whose 
purchase  volumes  and  levels  of  alleged 
overcharges  were  set  forth  clearly  in  the 
audit  workpapers.  Thus,  relying  on  the 
audit  workpapers  was  the  most 
efficacious  and  equitable  method  of 
distributing  refunds  in  that  case.  In 
Marion,  we  explained  why  we  were 
using  the  audit  workpapers  for  guidance 
in  fashioning  a  refund  plan: 

This  proceeding  involves  an  audit  which 
was  very  narrow  in  scope,  a  consent  order 
which  was  limited  to  the  same  products  and 
time  period  as  the  audit,  and  a  relatively 
small  number  of  purchasers  of  the  consent 
order  firm's  products,  all  or  most  of  whom  are 
identified  in  the  (Notice  of  Probable 
Violation]  and  audit  file. 

Marion,  supra  at  88.031.  In  contrast, 
using  the  audit  workpapers  as  a 
guideline  for  distributing  refunds  in  this 
proceeding  is  not  feasible  for  several 
reasons.  As  indicated  in  the  PD&O,  the 
ERA  audit  of  the  Amtel  operations  was 
conducted  on  a  sample  basis  with 
respect  to  both  the  locations  audited 
and  the  length  of  the  audit  period.  Thus, 
while  over  660  Amtel  customers  were 
identified,  we  must  assume  that  many 
customers  exist  who  were  not  identified. 
Additionally,  because  of  the  sample 


nature  of  the  audit,  any  figures  that 
;   could  be  derived  from  the  workpapers 

would  necessarily  be  incomplete.  In  this 
\  regard,  we  note  that  the  over  $4  million 
alleged  overcharge  figure  referred  to  in 
the  audit  file  is  only  a  rough  estimate. 
Moreover.  Amtel  entered  into  a  consent 
order  with  the  DOE  before  the  ERA  had 
completed  its  audit.  Thus,  neither  the 
audit  nor  its  findings  were  finalized  or 
set  forth  in  a  Notice  of  Probable 
Violation,  as  occurred  in  Marion,  or  in  a 
Proposed  Remedial  Order.  Accordingly, 
the  Amtel  audit  workpapers  would  not 
be  a  reliable  guide  for  the  distribution  of 
refunds,  and  we  find  that  the  volumetric 
refund  formula  described  above 
represents  the  best  general  method  for 
distributing  refunds  in  this  case. 

V.  Other  Procedures 

In  the  PD&O,  we  proposed  to  establish 
a  minimum  refund  amount  of  $15.00 
based  upon  our  experience  in  prior 
refund  cases  that  the  costs  of  processing 
claims  outweights  the  benefits  of 
distributing  refunds  for  less  than  this 
amount.  See.  e.g..  Uban  Oil  Co..  9  DOE 
fl  82,541  at  85,225  (1982).  At  noted  above, 
we  also  proposed  to  establish  a 
rebuttable  presumption  that  spot  market 
purchasers  were  not  injured  by  Amtel's 
pricing  practices  and  proposed  that  end- 
users  need  only  document  the  specific 
quantities  of  gasoline  and/or  middle 
distillates  they  purchased  from  Amtel 
during  the  consent  order  period  to 
demonstrate  injury.  No  comments  were 
received  with  regard  to  these  proposals. 
Accordingly,  for  the  reasons  set  forth  in 
the  PD40,  we  will  implement  these 
proposals. 

VI.  Application  for  Refund  Procedures 

After  having  considered  all  the 
comments  received  concerning  the  first- 
stage  procedures  tentatively  adopted  in 
our  May  4  PD&O.  we  have  concluded 
that  applications  for  refunds  should  now 
be  accepted  from  parties  who  purchased 
petroleum  products  from  Amtel. 
Applications  must  be  postmarked  within 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  See  10  CFR  205.286.  An 
application  must  be  in  writing,  signed  by 
the  applicant,  and  specify  that  it 
pertains  to  the  Amtel  Consent  Order 
Fund.  Case  No.  HEF-0027. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Room  lE-234. 1000  Independence 
Avenue  SW..  Washington.  DC.  Any 
applicant  who  believes  that  its 
application  contains  confidential 
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information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  application  from 
which  the  information  which  the 
applicant  claims  is  confidential  has  been 
deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential.  Each 
application  must  indicate  whether  the 
applicant  or  any  person  acting  on  its 
instructions  has  filed  or  intends  to  file 
any  other  application  or  claim  of 
whatever  nature  regarding  the  matters 
at  issue  in  the  underlying  Amtel 
enforcement  proceeding.  Each 
application  must  also  include  the 
following  statement:  I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief.  See  10  CFR 
205.283(c);  18  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name,  title,  and  telephone  number  of  a 
person  who  may  be  contacted  by  the 
OHA  for  additional  information 
concerning  the  application.  All 
applications  should  be  sent  to:  Amtel 
Consent  Order  Refund  Proceeding, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  Washington,  DC. 
20585.  All  applications  for  refund 
received  within  the  time  limit  specified 
will  be  processed  pursuant  to  10  CFR 
205.284  and  the  procedures  set  forth  in 
this  Decision  and  Order. 

In  order  to  assist  applicants  in 
establishing  eligibility  for  a  portion  of 
the  consent  order  funds,  the  following 
subjects  should  be  covered  in  each 
application: 

A.  Each  applicant  should  establish  its 
volume  of  purchases  by  calendar 
quarter  for  the  period  of  time  for  which 
it  is  claiming  it  was  injured  by  the 
alleged  overcharges. 

B.  Each  applicant  should  state 
whether  it  was  a  regular  customer  of 
Amtel  or  whether  it  made  only  spot 
purchases  from  Amtel. 

C.  Each  applicant  should  specify  how 
it  used  the  Amtel  products — i.e., 
whether  it  was  a  reseller  (including 
retailers)  or  ultimate  consumer. 

D.  If  the  applicant  is  a  reseller  who 
wishes  to  claim  a  refund  in  excess  of 
$2,500  per  calendar  year  or  a  total 
refund  in  excess  of  $15,000  under  the 
volumetric  methodology,  it  should  also 

(i)  State  whether  it  maintained  banks 
of  unrecouped  produce  cost  increases 
from  the  date  of  the  alleged  violation 
until  the  product  was  decontrolled.  It 
should  furnish  OHA  with  quarterly  bank 
calculations. 

(ii)  State  whether  it  or  any  of  its 
affiliates  have  filed  any  other 
applications  for  refunds  in  which  they 
have  referred  to  their  banks  to 
demonstrate  injury. 


(iii)  Submit  evidence  to  establish  that 
it  did  not  pass  on  the  alleged  injury  to 
its  customers.  For  example,  a  firm  with 
multiple  suppliers  in  addition  to  Amtel 
may  submit  market  surveys  to  show  that 
price  increases  to  recover  alleged 
overcharges  were  not  feasible. 

E.  If  the  applicant  is  a  reseller  who 
wishes  to  claim  a  refund  in  excess  of  the 
per  gallon  volumetric  amount,  it  must,  in 
addition,  to  providing  the  information 
specified  in  paragraph  D,  submit 
evidence  which  proves  that  it  was 
injured  by  alleged  overcharges  on  a  per 
gallon  basis  at  a  level  greater  than  the 
volumetric  amount. 

F.  The  applicant  should  report 
whether  it  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  Section  210 
enforcement  actions.  If  these  actions 
have  terminated,  the  applicant  should 
furnish  a  copy  of  any  final  order  issued 
in  the  matter.  If  the  action  is  ongoing, 
the  applicant  should  briefly  describe  the 
action  and  its  current  status.  Of  course, 
the  applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  during  the  pending 
of  its  application  for  refund.  See  10  CFR 
205.9(d). 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Amtel,  Inc.  pursuant  to  the 
Consent  Order  executed  on  February  7, 
1980.  may  not  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
Date:  August  24. 1984. 

Footnotes 

[1]  Amtel  purchased  South  Central  on 
March  29. 1974  and  sold  it  on  May  3. 1979. 
Amtel  purchased  Hauck  Oil  on  January  1, 
1973.  Amtel  changed  Hauck  Oil's  name  to 
Premier  Automotive.  Inc.  in  July  1976  and 
discontinued  the  Hauck  Oil/Premier 
Automotive  operations  in  November  1977. 
Hauck  Trading  was  formed  from  Hauck  Oil 
in  April  1974.  In  April  1975,  Amtel  changed 
Hauck  Trading's  name  to  Ambur  Oil  and 
Trading  Company,  Inc.  The  Ambur  Oil 
operations  were  sold  by  Amtel  in  May  1978. " 

(2)  One  commenter  urges  that,  with  the 
exception  of  end-users,  refunds  be  made  only 
to  claimants  with  fully  documented  claims 
and  no  presumption  of  injury  based  upon 
small  purchase  volumes  be  allowed.  We 
cannot  accept  this  position.  For  the  reasons 
stated  in  the  text,  we  have  consistently  found 
that  a  presumption  of  injury  for  small  claims 
is  necessary  to  effect  the  purposes  of  Subpart 
V  and  is  in  accordance  with  the  regulatory 
requirements.  See  10  CFR  205.282(e). 

(3)  Additionally,  we  note  that  many  multi- 
station operations  should  be  eligible  for 


larger  refunds  as  a  result  of  our  increasing 
the  threshold  to  the  $15,000  level. 

[4]  In  the  event  that  successful  claims 
exceed  the  amount  in  the  consent  order  fund, 
we  will  reduce  the  refunds  on  a  pro  rata 
basis.  We  will,  therefore,  not  disburse  any 
refunds  until  the  deadline  for  applications 
has  passed  and  we  have  determined  the 
aggregate  amount  of  the  refunds. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-41015:  FRL-272S-7] 

Fifteentti  Report  of  ttie  Interagency 
Testing  Committee  to  tf>e 
Administrator,  Receipt  of  Report  and 
Request  for  Comments  Regarding 
Priority  Ust  of  Chemicals 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  The  Interagency  Testing 
Committee  (ITC),  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA).  transmitted  its 
Fifteenth  Report  to  the  Administrator  of 
EPA  on  November  6. 1984.  This  report, 
which  revises  and  updates  the 
Committee's  priority  Hst  of  chemicals, 
adds  seven  designated  chemicals  to  the 
list  for  priority  consideration  by  EPA  in 
the  promulgation  of  test  rules  under 
section  4(a)  of  the  Act.  The  new 
designated  chemicals  are 
anthraquinone,  2-chloro-l,3-butadiene, 
cumene,  mercaptobenzothiazole, 
octamethylcyclotetrasiloxane. 
pentabromoethylbenzene,  and  sodium 
N-methyl-N-oleqyltaurine.  The  Fifteenth 
Report  is  included  in  this  notice. 

The  Agency  invites  interested  persons 
to  submit  written  conunents  on  the 
Report  and  to  attend  Focus  Meetings  to 
help  narrow  and  focus  the  issues  raised 
by  the  ITC's  recommendations. 
Members  of  the  public  are  also  invited 
to  inform  EPA  if  they  wish  to  be  notified 
of  subsequent  public  meetings  on  these 
chemicals.  EPA  also  notes  the  removal 
of  5  chemicals  from  the  priority  list 
because  EPA  has  responded  to  the  ITC's 
previous  recommendations  for  testing  of 
the  chemicals. 

DATES:  Written  comments  should  be 
submitted  by  December  31, 1984.  Focus 
Meetings  will  be  held  on  December  19 
and  20, 1984. 

ADDRESSES:  Send  written  submissions 
to:  TSCA  Public  Information  Office  (TS- 
793).  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
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Agency.  Rm..  E-loe,  401  M  St..  SW.. 
Washington.  D.C.  20460. 

Submissions  should  bear  the 
document  control  number  (OPTS-41015). 

The  public  record  supporting  this 
action,  including  comments,  is  available 
for  public  inspection  in  Rm..  E-107  at  the 
address  noted  above  from  8  a.m.  to  4 
p.m.  Monday  through  Friday,  except 
legal  holidays.  Focus  Meetings  will  be 
held  in  Rm.  3906.  EPA  Headquarters.  401 
M  St..  SW.  Washington.  D.C.  Persona 
planning  to  attend  any  one  of  the  Focus 
Meetings  and/or  seeking  to  be  informed 
of  subsequent  public  meetings  on  these 
chemicals,  should  notify  the  TSCA 
Assistance  Office  at  the  address  listed 
below.  To  insure  seating 
accommodations  at  the  Focus  Meeting, 
persons  interested  in  attending  are 
asked  to  notify  EPA  at  least  one  week 
ahead  of  the  scheduled  dates. 
FOn  FUftTHER  INFORMATION  CONTACT: 
Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington, DC.  20460.  Toll  Free:  (800- 
424-9065),  In  Washington.  D.C:  (554- 
1404,  Outside  the  USA:  (Opera tor-202- 
554-1404). 

aUPPLEMCNTANV  MFORMATION:  EPA  has 

received  the  Fifteenth  Report  of  the 
TSCA  Interagency  Testing  Committee  to 
the  Administrator. 

I.  Background 

Section  4(a)  of  TSCA  (Pub.  L  94-469, 
90  Stat.  2003  et  seq:  15  U.S.C.  2601  et 
seq.)  authorizes  the  Administrator  of 
EPA  to  promulgate  regulations  requiring 
testing  of  chemical  substances  and 
mixtures  in  order  to  develop  data 
relevant  to  determining  the  risks  that 
such  chemical  substances  and  mixures 
may  present  to  health  and  the 
environment. 

Section  4(e)  of  TSCA  established  an 
Interagency  Testing  Committee  to  make 
recommendations  to  the  Administrator 
of  EPA  of  chemical  substances  and 
mixtures  to  be  given  priority 
consideration  in  proposing  test  rules 
under  section  4(a).  Section  4(e)  directs 
the  Committee  to  revise  its  list  of 
recommendations  at  least  every  6 
months  as  necessary.  The  ITC  may 
"designate"  up  to  50  substances  and 
mixtures  at  any  one  time  for  priority 
consideration  by  the  Agency.  For  such 
designations,  the  Agency  must  within  12 
months  either  initiate  rulemaking  or 
issue  in  the  Foderal  Register  its  reasons 
for  not  doing  so.  The  ITC's  Fifteenth 
Report  was  received  by  the 
Administrator  on  November  6, 1984,  and 
follows  this  Notice.  The  Report 
designates  seven  substances  for  priority 


consideration  and  response  by  EPA 
within  12  months. 

IT.  Written  and  Oral  Comments  and 
Public  Meetings 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITC's 
new  recommendations.  The  Agency  is 
interested  in  receiving  information 
concerning  additional  or  ongoing  health 
and  safety  studies  on  the  subject 
chemicals  as  well  as  information 
relating  to  the  human  and  environmental 
exposure  to  these  chemicals.  A  notice  is 
published  elsewhere  in  today's  Federal 
Register  adding  the  seven  substances 
designated  in  the  ITC's  Fifteenth  Report 
to  the  TSCA  section  8(d)  Health  and 
Safety  Data  Reporting  Rule  (40  CFR  Part 
716).  The  section  8(d)  rule  requires  the 
reporting  of  unpublished  health  and 
safety  studies  on  the  listed  chemicals. 
These  seven  chemicals  will  also  be 
added  to  the  TSCA  section  8(a) 
Preliminary  Assessment  Information 
Rule  (40  CFR  Part  712)  published 
elsewhere  in  this  issue.  The  section  8(a) 
rule  requires  the  reporting  of  production 
volume,  use,  exposure,  and  release 
information  on  the  listed  chemicals. 

Focus  Meetings  will  be  held  to  discuss 
relevant  issues  pertaining  to  the 
chemicals  and  to  narrow  the  range  of 
issues/effects  which  will  be  the  focus  of 
the  Agency's  subsequent  activities  in 
responding  to  the  ITC  recommendations. 
The  Focus  Meetings  will  be  held 
December  19  and  20, 1984,  in  Rm.  3906. 
EPA  Headquarters.  401  M  St..  SW. 
Washington.  D.C.  These  meetings  are 
intended  to  supplement  and  expand 
upon  written  comments  submitted  in 
response  to  this  notice.  The  schedule  for 
the  Focus  Meetings  is  as  follows: 
December  19.  9:30  a.m.— 2-Chloro-1.3- 
butadiene;  11:00  a.m. — 
Octamethylcyclotetrasiloxane;  1:30 
p.m. — Pentabromoethylbenzene;  3:00 
p.m. — Sodium  N-methyl-N-oleoyltaurine; 
December  20.  9:30  a.m.— Anthraquinone; 
11:00  a.m. — Mercaptobenzothiazole;  2:00 
p.m. — Cumene. 

Persons  wishing  to  attend  one  or  more 
of  these  meetings  or  subequent  meetings 
on  these  chemicals  should  call  the 
TSCA  Assistance  Office  at  the  toll  free 
number  listed  above  at  least  one  week 
in  advance. 

All  written  submissions  should  bear 
the  identifying  docket  number  (OPTS- 
41015). 

III.  Status  of  List 

In  addition  to  adding  the  seven 
designations  to  the  priority  list,  the 
ITC's  Fifteenth  Report  notes  the  removal 
of  five  chemicals  from  the  list  since  the 
last  ITC  report  because  EPA  has 
responded  to  the  Committee's  prior 


recommendations  for  testing  of  the 
chemicals.  Subsequent  to  the  ITC's 
preparation  of  its  Fourteenth  Report. 
EPA  responded  to  the  ITC's 
recommendations  for  five  additional 
chemicals.  The  five  chemicals  removed 
and  the  dates  of  publication  in  the 
Federal  Register  of  EPA's  responses  to 
the  ITC  for  these  chemicals  are:  calcium 
naphthenate.  May  21, 1984  (49  FR  21411- 
21418);  cobalt  naphthenate.  May  21, 1984 
(49  FR  21411-21418):  lead  naphthenate. 
May  21, 1984  (49  FR  21411-21418); 
methylolurea.  May  21, 1984  (49  FR 
21371-21375):  and  2-phenoxyethanoI, 
May  21, 1984  (49  FR  21407-21411).  The 
current  list  contains  16  designated 
substances  or  groups  of  substances  and 
two  recommended  substances  or  groups 
of  substances. 

(Sec.  4,  Pub.  L.  94-469.  90  Stat.  2003:  [15  U.S.C. 
2G01)) 

Dated:  November  15. 1984. 

John  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Fifteenth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator.  Environmental  Protection 
Agency 

Summary 

Section  4  of  the  Tox'ic  Substances 
Control  Act  of  1976  (TSCA,  Pub.  L.  94- 
469)  provides  for  the  testing  of 
chemicals  in  commerce  that  may  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment.  It  also  provides  for 
the  establishment  of  a  Committee, 
composed  of  representatives  from  eight 
designated  Federal  agencies,  to 
recommend  chemical  substances  and 
mixtures  (chemicals)  to  which  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  should  give 
priority  consideration  for  the 
promulgation  of  testing  rules. 

Section  4(e)(1)(A)  of  TSCA  directs  the 
Committee  to  recommend  to  the  EPA 
Administrator  chemicals  to  which  the 
Administrator  should  give  priority 
consideration  for  the  promulgation  of 
testing  rules  pursuant  to  section  4(a). 
The  Committee  is  required  to  designate 
those  chemicals,  from  among  its 
recommendations,  to  which  the 
Administrator  shoul^  respond  within  12 
months  by  either  initiating  a  rulemaking 
proceeding  under  section  4(a)  or 
publishing  the  Administrator's  reason 
for  not  initiating  such  a  proceeding. 
Every  6  months,  the  Committee  makes 
those  revisions  in  the  TSCA  section  4(e) 
Priority  List  that  it  determines  to  be 
necessary  and  transmits  them  to  the 
EPA  Administrator. 
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As  a  result  of  its  deliberations,  the 
Committee  is  revising  the  TSCA  section 
4(e)  Priority  List  by  the  addition  of  seven 
chemicals  and  is  noting  the  removal  of 
five,  as  a  result  of  responses  by  EPA. 

The  Priority  List  is  divided  into  two 
parts:  part  A  contains  those 
recommended  chemicals  and  groups 
designated  for  priority  consideration 
and  response  by  the  EPA  Administrator 
within  12  months,  and  part  B  contains 
chemicals  and  groups  that  have  been 
recommended  for  priority  consideration 
by  EPA  without  being  designated  for 
response  within  12  months.  Although 
TSCA  does  not  establish  a  deadline  for 
EPA  response  to  nondesignated 
chemicals  and  groups  (part  B  of  the 
Priority  List),  the  Committee  anticipates 
that  the  EPA  Administrator  will  respond 
in  a  timely  manner. 

The  chemicals  being  added  to  the 
Priority  List  are  presented,  together  with 
the  types  of  testing  recommended,  in  the 
following  Table  1. 

Table  1.— additions  to  the  Section  4(e) 
Priority  List— November  1984 


CtMnwcal/Qroup 

Rttconvnoocwd  studiM 

A.     DMignMw)     lor     n- 

•poroOT       wtthin        13 

AmtiTKiiAion*  (CAS  No. 

84-65-1). 

t«ts    Acute  loxicrty  lo  h»h, 

•qualK     mvwiabrate*.     and 

•tgaa;     chronic     toiicity     to 

•quatR     orgtnnmi     (testing 

conditional   upon   reiulti   o) 

HOMfPt). 

Chwnical  late  Water  aoUMy: 

(CAS  No   12«-gO-«) 

penManc*     Ecological    si- 

teclK  Acute  loncity  to  aenai- 

Kwe  Me  stagaa  o<  hah.  aquat- 

Cunwn*  (CAS  No.  W- 

Heelth  effects:  Shonterm  gen- 

82-«) 

Otoxioty.   ctHomc  e«ect»  m- 

Mercaptobenzothiazole 
(CAS  No  14»-30-«). 


Octamettiytcydoletraai- 
kwane  (CAS  No  556- 
67-2). 


Pentabromosthylbsn. 
isns  (CAS  No  65-22- 
3). 


dudmg  oncogenicity:  leraio- 
gemcity  and  reproductive  toi- 
ioty  Ecoloycal  effects: 
Acute  and  civonc  toxicity  to 
aatuarine  and  freshwater  lish 
and  mvertatvalas 
Ctwimcal  late  Osaooation 
constant,  persistence  m 
and  soil;  leacfwig/ mi- 
Environmental  el- 
tacts:  Acute  snd  cfvonc  tox- 
icity to  fish,  aquatic  mvens- 
bralea  and  plants,  and  larres- 


Chemical  lata:  tMaler  soluMity: 
octanol/waler  partition  coeflt- 
cient.  biodegradation  Ecolog- 
ical attada:  Acuta  loncity  to 
inwertatvates, 
(concentrations  of 
the  cftemcal  to  lie  measurad 
during  tlw  course  of  the 
studies);  chronic  lOKicity  to 
actuate  organisms  (testing 
conditional  upon  results  o* 
acute  tests). 

Health  effects:  Tnno-year  chron- 
ic liioaaaay;  teratogenicity 
study.  Ecological  affects: 
Acute  and  chronic  toxicity  to 
iah.  aquatic  invertebrates, 
and  ptarM. 


Table  1.— additions  to  the  Section  4(e) 
Priority  List— November  1984— Continued 


Chemical/group 


Sodium  N-maOtfi-U- 

oleoyltawine  (OS  No. 
137-20-2). 


B  Recommended  but  not 
desigrtated  lor  response 
within  12  monlfts:  None 


Raconwitended  studies 


Health  effects  Short-term  gerv 
oloxicrty;  sensitization;  chron- 
ic lojucity  to  mcluda  onoo* 
gonlclly  (testing  conditional 
u^on  raaults  of  short-larm 
taata). 


TSCA  Interagency  Testing  Conunittee 

Statutory  Member  Agencies  and  Their 
Representatives 

Council  on  Environmental  Quality 
Thomas  H.  Magness,  III,  Member  [1] 
George  W.  Schlossnagle,  Alternate 

Department  of  Commerce 
Bernard  Greifer,  Member  and  Vice 
Chairperson 

Environmental  Protection  Agency 
Carl  R.  Morris.  Member 
Arthur  M.  Stem.  Alternate  [2] 

National  Cancer  Institute 
Elizabeth  K.  Weisburger,  Member  and 

Chairperson 
Richard  Adamson.  Alternate 

National  Institute  of  Environmental 
Health  Sciences 
Dorothy  Canter,  Member 

National  Institute  for  Occupational 
Safety  and  Health 
Rodger  L  Tatken.  Member 
Sanford  S.  Leffingwell,  Alternate 

National  Science  Foundation 
Winston  C.  Nottingham,  Member 

Occupational  Safety  and  Health 
Administration 
Ralph  Yodaiken.  Member 

Liaison  Agencies  and  Their 
Representatives  i 

Consumer  Product  Safety  Commission 

Lakshmi  Mishra 

Arthiy  Gregory 
Department  of  Agriculture 

Homer  E.  Fairchild 

Richard  M.  Parry.  Jr.  7 

Department  of  Defense 

Edmund  Cummings  [3 ) 

Patrick  A.  Truman 
Department  of  the  Interior 

Vyto  A.  Adomaitis 

David  R.  Rosenberger 
Food  and  Drug  Administration 

Arnold  Borsetti 

Allen  H.  Heim 
National  Toxicology  Program 

Dorothy  Canter 

Committee  Staff 

Martin  Grief.  Executive  Secretary  [4  ) 
Norma  Williams.  ITC  Coordinator 
Alan  Carpien — Office  of  the  General 
Counsel.  EPA 


Stephen  J.  Ells— Office  of  Toxic 

Substances,  EPA 
Vera  W.  Hudson — National  Library  of 

Medicine 

Notes 

(7  )  Thomas  Magness  resigned  from  the 
Committee  on  May  1. 1984. 

[2 )  Arthur  Stem  was  appointed  Acting 
Executive  Secretary  on  September  4. 1984. 

[3  ]  Edmund  Cummings  was  appointed  on 
|une  18. 1984. 

(•*  )  Martin  Grief  died  on  August  8. 1984.  He 
served  4  years  of  distinguished  and  faithful 
service  as  the  ITC  Executive  Secretary.  The 
Committee  deeply  regrets  his  passing.  His 
dedication  and  outstanding  contributions  to 
the  goals  of  the  Committee  will  long  be 
remembered. 

The  Committee  acknowledges  and  is 
grateful  for  the  assistance  and  support 
given  to  it  by  the  staffs  of  CRCS.  Inc.. 
and  Dynamac  Corporation  (technical 
support  prime  and  subcontractors)  and 
personnel  of  the  EPA  Office  of  Toxic 
Substances. 

Chapter  1 — Introduction 

1.1    Background.  The  TSCA 
Interagency  Testing  Committee 
(Committee)  was  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  of  1976  (TSCA.  Pub.  L.  94- 
469).  The  specific  mandate  of  the 
Committee  is  to  recommend  to  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  chemical 
substances  and  mixtures  in  commerce 
that  should  be  given  priority 
consideration  for  the  promulgation  of 
testing  rules  to  determine  their  potential 
hazard  to  human  health  and/or  the 
environment.  TSCA  specifies  that  the 
Committee's  recommendations  shall  be 
in  the  form  of  a  Priority  List,  which  is  to 
be  published  in  the  Federal  Register. 
The  Committee  is  directed  by  section 
4(e)(1)(A)  of  TSCA  to  designate  those 
chemicals  on  the  Priority  List  to  which 
the  EPA  Administrator  should  respond 
within  12  months  by  either  initiating  a 
rulemaking  proceeding  under  section 
4(a)  or  publishing  the  Administrator's 
reason  for  not  initiating  such  a 
proceeding.  There  is  no  statutory  time 
limit  for  EPA  response  regarding 
chemicals  that  ITC  has  recommended, 
but  not  designated  for  response  within 
12  months. 

Every  6  months,  the  Committee  makes 
those  revisions  in  the  section  4(a) 
Priority  List  that  if  determines  to  be 
necessary  and  transmits  then  to  the  EPA 
Administrator, 

The  Committee  is  comprised  of 
representatives  from  eight  statutory 
member  agencies,  five  liaison  agencies, 
and  one  national  program.  The  specific 
representatives  and  their  affiliations  are 
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named  in  the  htint  of  this  report.  The 
Committee's  chemical  review 
procedures  and  prior  recommendations 
are  described  in  previous  reports  (Refs. 
1  through  14). 

1 .2  Committee 's  previous  reports. 
Fourteen  previous  reports  to  the  EPA 
Administrator  have  been  issued  by  the 
Committee  and  published  in  the  Federal 
Register  (Refs.  1  through  14).  Seventy- 
nine  entries  (chemicals  and  groups  of 
chemicals)  were  recommended  for 
priority  consideration  by  the  EPA 
Administrator  and  designated  for 
response  within  12  months.  In  addition, 
two  groups  were  recommended  without 
being  so  designated.  Removal  of  65 
entries  was  noted  in  the  previous 
reports. 

1.3  Committee's  activities  during 
this  reporting  period.  Between  April  1. 
1984.  and  September  30. 1984,  the 
Committee  continued  to  review 
chemical*  from  its  fourth  and  Hfth  and 
scoring  exercises. 

The  Committee  contacted  chemical 
manufacturers  and  trade  associations  to 
request  information  that  would  be  of 
value  in  its  deliberations.  Most  of  those 
contacted  provided  unpublished 
information  on  current  production, 
exposure,  uses,  and  effects  of  chemicals 
under  study  by  the  Committee. 

During  this  reporting  period,  the 
Committee  examined  97  chemicals  for 
priority  consideration.  Seven  chemicals 
were  added  to  the  section  4(e)  Priority 
List,  and  16  were  deferred  indeRnitely. 


The  remaining  chemicals  are  still  under 
study.  , 

1.4    The  TSCA  section  4(e)  Priority 
Ust.  Section  4(e)(1)(B)  of  TSCA  directs 
the  Committee  to:  ".  .  .  make  such 
revisions  in  the  [priority]  list  as  it 
determines  to  be  necessary 
and  .  .  .  transmit  them  to  the 
Administrator  together  with  the 
Committee's  reasons  for  the  revisions." 
Under  this  authority,  the  Committee  is 
revising  the  Priority  List  by  adding 
seven  chemicalsc  Anthraquinone:  2- 
chloro-l,3-butadiene:  cumene; 
mercaptobenzothiazole:  and  sodium  ^V- 
methyl-/V-oleoyltaurine.  All  of  these 
chemicals  are  designated  for  response 
within  12  months.  The  testing 
recommended  for  these  chemicals  and 
the  rationales  for  the  recommendations 
are  presented  in  Chapter  2  of  this  report. 

Five  chemicals  are  being  removed 
from  the  Priority  List  because  the  EPA 
Administrator  has  responded  to  the 
Committee's  prior  recommendations  for 
testing  them.  They  are: 
Calcium  naphthenate 
Cobalt  naphthenate 
Lead  naphthenate 
Methylolurea 
2-Phenoxyethanol 

With  the  seven  recommendations  and 
five  removals  noted  in  this  report,  18 
entries  now  appear  on  the  section  4(e) 
Priority  List.  The  Priority  List  is  divided 
in  the  following  Table  2  into  two  parts; 
namely.  Table  2A.  Chemicals  and 
Groups  of  Chemicals  Designated  for 


Response  Within  12  Months,  and  Table 
28.  Other  Recommended  Chemicals  and 
Groups. 

Table  2.— The  TSCA  Section  4(e) 
Priority  List,  November  1984 

2A.  Chemicals  and  Gaoups  of  Chemicals 
Designated  for  Response  Within  12  Mo 


Entry 

Oal*o4 
deaignalion 

1  AnavaquinofW...„   .      ._ _ 

2  BaptiWKl*  A „ 

3  Z-<g-8ulo«y«tN»y)  Mhyl  aoatM* 

NoiMn*«1964. 
May  1964. 
Novambar  1983 

4  2<Ma)o-i>bulMma _ _. 

5.  Cuman* 

6  \2atnm>-*{y3-<annMlHA   cy- 
dotaim. 

7  Dasopnipyl  byhanyt 

8  Ethylene  b<s(oiv«<hy«8n«)  dtacMata 

9.  2-ethyti«x»fX)c  KKl 

Hnmtm  19M. 

Da 

May  1964. 

Da 

Novatnbac  1963 

May  1964 

dww. 

Nowambarigsa 

May  1964 
MoiwKiai  196-1 

12  MarcaplotMnzottiiaiato.      ..      . 

13.  Hi  III Ili)li  |i  IdWtniluniw 

Do 

fln<»n«jai  imi 

15.  PantabrcKnoelhylbenjan* ._ 

16  Sodwm  MmaViyt-AMilaoyttawlrw 

Nowambai  1964. 
Do. 

2B.  Other  Recommended  Chemicals  and 
Groups  of  Chemicai.s 


Enay 

Date  of 
racofTHTwndalion 

1.  Cartxjturan  mtamwdiataa 

2.  3,4-Oichorabanzotnfluohda 

May  1964. 

To  date,  70  chemicals  and  groups  of 
chemicals  have  been  removed  from  the 
Priority  List.  The  cumulative  list  is 
presented  in  the  following  Table  3. 


Table  3.— Cumulative  Removals  From  the  TSCA  Section  4(e)  Priority  Ust— November  1984 


Cliamcal/gnxv 


1 
2 

3   Mkyi 


Afcyiaii  compoufvto. _ ^ 

Aiafcia  and  tvom^.,  cMBn>>,  and/or  nttoanflnaa.. 


Anamony  siJRda.. 


5 
6 

7 
8 

9  Anamony  tnoiada. 

10  Aiyl 

11 

12  Beroyt  bulyl 

13  a<it<anT< 

15  Butyl  gtycotyl  butyl  pttthaMa.. 

16  ' 
17 
18 
19 
20. 
21 
22 
23 
24 


Clfcwn  napMhanala. 

CWoratKfc  acM _.„ 

CWonnaiad  banianaa.  mono-  and  dl- _ 

CWonnalad  banzanaa.  In-,  laira-.  and  panta-.. 


4-CtilorabanzoaMuonda .. 


2.0aQiQloaiana.^ 


25  Cotiall  naptittwata.. 

26  Creaola 

27  Cyi 
28 

29  OiMtyMn  bia^lwortytiiialialil. 

X  Dfciilyaw  ttiafwooetyt  r 
31 

32  OkulyafeK 

3ai 


EPA 


facowniamJatiuna 


Cila«on 


47  FR 
49  FR 
49  FR 

46  FR 

47  FR 
49  FR 
46  FR 

48  FR 
48  FR 
48  FR 
46  FR 
46  FR 
48  FR 

48  FR 

46  FR 

49  FR 

47  FR 
46  FR 
49  FR 

46  FR 

47  FR 
47  FR 

45  FR 

47  FR 
49  FR 

48  FR 

49  FR 

46  FR 
48  FR 
46  FR 
48  FR 
48  FR 
46  FR 


56020-68023.. 
30592-30594_ 

449-456 

53775-53777.. 

S4S6-6463 

106-126 _ 

717-725 „ 

717-725 

717-725  


57452-67460 

S5004-5S006 _ 

53775-53777 

23060-23066 

51845-61846 

54487 , 

21411-21416 „. 

44678-44879 

1780-1770 

1790-1770 

54491  „. 

1017-1019 

50555-50556 

48524-48564 

18172-18175 

21411-21418 

31812-31819 

136-142 

55004-65006 

51361-51366 

51361-61366 

51361-51366. 
51361-51366.. 
30300-30320.. 


PubKcaiion  Data 


Dae.  29. 
JuN31. 

Jan.  4. 
Oct  30. 
'Fab  5. 

Jin.  3. 

Jan.  6. 

Jan.  6. 

Jan.  6. 
Oac  29. 

Nov  5. 
Oct  30. 
May  23. 
Nov  14. 

Nov  2. 
May  21. 
Oct.  12. 
Jan  13. 
Jan  13. 

Nov  2. 

Jan  8, 

Nov  8. 
Juty  18. 
Apr  28. 
May  21. 
July  II. 

Jan  3. 

Nov  5. 

Nov  8. 

Nov  8. 

Nov  8. 

Nov  8. 
Juna5. 


1962 
1984 
1984 
1981 
1982 
1964 
1983 
1983 
1983 
1983 
1981 
1981 
1983 
1963 
1981 
1984 
1982 
1964 
1964 
1961 
1962 
1982 
1980 
1982 
1984 
1963 
1984 
1981 
1983 
1983 
1983 
1983 
1961 
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Table  3.— Cumulative  Removals  From  the  TSCA  Section  4(e)  Priority  ust— November  1964— Continued 


Chamical/group 


34.  l.2.0iehk)raprapana.. 
35 


36.  Dvnatftyttin  UKiloOClyl 

37  1 ,3-Oio«ol«na 

38  Elhyttotuene 

39  Fluoroalkanaa _ 

40  Fomiamide _ — . 

41  Gtyodol  and  iu  darivalivaa.... 

42  Halogenaisd  alkyi  epondaa.. 

43  KteKachlon>^i.3.b(jtadiana 

44  Hanacntofocycknjantadwna.. 

45  HaxacMonxthana 

46.  Hydroqumona , 

47  Isophcrona 

48  Lead  iiaXilhanala 

49  Meailyl  onda 


EPA  raaponaai  to  uwiinMaa  lacommandationa 


50.  4.4'-Mathylanadianilln« 

51   Methyl  ethyl  ketone 

52.  Methyl  isotaityl  kelona 

53.  Methylolurea - 

54.  MunoUutyWin  tnaOaooctyl  (nafcaptoacatiAa).. 


55  Monomethyltin  tht<iioactyl  marcaptoacataw). 

56  Nitrolsenzene a 

57  2Pfieooxyethanol  

58  Phenylenediafnnea — 

59  Polychkxinatad  tarphanyta 

60  Pynd»)e 

61  Quinona 


62  4(1.1  .a.STaa wwalyaulyO phanol .. 

63  o-ToMine^wMd  dyM 

64  Toluene - 

65  1.2.4,-TnnwthylbaniafW.- —««.». 

66  Tnmethylbenzenea -__—.— 

67  1.1 , 1  -Tnchlwoettiane 

68  Tn8(2<Moroelhyt)  phuaphila 

69  Tna<2-elhylheiryl)  awialWata 

70.  Xylanes _ 


CMalion 


49FR6W-8ae -~ 

47  FR  16386-18391 

48  FR  51361-S1366 _ 

46  FR  321 13-321 14 

48  FR  23066-23095 

46  FR  53704-63706 

46  FR  23096-23102 

46  FR  57562-67571 

48  FR  57686-57700 

47  FR  58029-58031 

47  FR  56023-58025 

47  FR  18175-18176 

49  FR  438-449 _. 

48  FR  727-730 -. 

49  FR  21411-21418 

48  FR  30699-30706 

48  FR  31806-31810 

47  FR  56025-58029 

47  FR  58025-58029 

49  FR  21371-21375.. 

48  FR  51361-51366. 

48  FR  51361-513e6....„. 

46  FR  30300-30320 

49  FR  21407-21411 

47  FR  973-963 

46  FR  54482-54463 

47  FR  58031  •58035..»„. 

46  FR  456-465 - 

49  FR  29449-29450 

46  FR  55004-55006 

47  FR  56391-56392........ 

48  FR  23068-23095 

48  FR  23066-23095 

46  FR  30300-30320. 

..  47  FR  49466-49467. 

48  FR  51842-51845 


47  FR  56392-56394.. 


Jan.  6. 
Apr  29. 

Nov.  6 
Aug.  10 
May  23 
Oct  30 
May  23 
Dec  30 
Dec  » 
Dae  29. 
Dec  29. 
Apr  28. 

Jan  4. 

Jan  6. 
May  21. 

Julys. 
July  11. 
Dec  29 
Dec  29. 
May  21. 

Nov  8. 

Nov  8. 

June  5. 
May  21. 

Jan.  6. 

Nov.  2. 
Dec.  29. 

Jan  4. 

July  20. 

Nov  5, 
Dec  16. 
May  23. 

May  23. 

Junes. 

Nov.  1. 
Nov.  14. 
Dae  16. 


1964 
1982 
1963 

1964 

1963 

1961 

1963 

1983 

1983 

1962 

1982 

1982 

1964 

1983 

1984 

1983 

1963 

1962 

1982 

1964 

1983 

1963 

1981 

1964 

1962 

1961 

1962 

1964 

1964 

1981 

1962 

1963 

1963 

1961 

1962 

1963 

1962 


'  Removed  by  Iha  Cominiltaa  tor 


Sawan  intfvidual  ynv  mambai*  wara  wbaaquanOy  Jaa<|natad  m  the  11»  ITC  Report  (Hat.   11)  tor  phoitly 
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Chapter  2 — Recommendations  of  the 
Committee 

2.1     Chemicals  recommended  for 
priority  consideration  by  the  EPA 
Administrator.  As  provided  by  section 
4(e)(1)(B)  of  TSCA.  the  Committee  is 
adding  the  following  seven  chemical 
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substances  to  the  section  4{e)  Priority 
List:  Anthraquinone;  2-chloro-1.3- 
butadiene:  cumene; 
mercaptobenzothiazole; 
octamethylcyclotetrasiloxane; 
pentabromoethylbenzene;  and  sodium 
A^methyl-7V-oleoyItaurine.  The 
reconunendation  of  these  chemicals  is 
being  made  after  considering  the  factors 
identified  in  section  4(e)(1)(A)  and  other 
available  relevant  information,  as  well 
as  the  professional  judgment  of 
Committee  members. 

The  seven  reconunendations 
designated  for  response  by  the  EPA 
Administrator  within  12  months  and 
supporting  rationales  are  presented  in 
section  2.2  of  this  report. 

2.2    Chemicals  designated  for 
response  within  12  months  with 
supporting  rationales. 

2.2a    Anthraquinone 

Summary  of  recommended  studies.  It 
is  recommended  that  anthraquinone  be 
tested  for  the  following: 

A.  Chemical  Fate: 
Water  solubility 
Biodegradation 

B.  Ecological  Effects: 
Acute  toxicity  to  fish,  aquatic 

invertebrates,  and  algae 
Chronic  toxicity  to  aquatic  oranisms 
(testing  conditional  upon  results  of 
acute  tests] 

Physical  and  Chemical  Information 

CAS  Number  84-65-1. 

Synonyms:  9,10-Anthracenedione; 
9,10-Anthraquinone;  9,10- 
Dioxoanthracene. 

Structural  Formula: 

II 
P 

Empirical  Formula:  CiiHtOt 

Molecular  Weight:  208 
.     Melting  Point:  283.5-285  'C. 

Boiling  Point:  379-381  "C. 

Vapor  Pressure:  ImmHg  at  190  'C. 

Specific  Gravity:  1.419-1.438  (20/4). 

Solubility  in  Water  0.05mg/L  (Ref.  7, 
C-I-L.  1984). 

Log  Octanol/Water  Partition 
Coefficient:  2.16  (estimated;  Ref.  17, 
Lyman  et  al.  1982). 

Description  of  Chemical:  Light-yellow 
needles. 


Rationale  for  Recommendations 

\.  Exposure  information — A. 
Production/use/disposal.  No  publicly 
available  data  were  found  on  the 
current  production  volume  of 
anthraquinone;  however,  it  is  known  to 
be  produced  in  the  United  States.  In 
1979,  3.7  million  pounds  of 
anthraquinone  were  imported  (Ref.  24, 
USITC.  1980).  In  1982,  364,358  pounds 
were  imported  (Ref.  25,  USITC,  1983). 

The  major  uses  for  anthraquinone  are 
as  an  intermediate  in  the  manufacture  of 
dyes  and  dyestuff  intermediates  and  as 
a  kraft  pulping  additive  to  aid  in  the 
delignification  of  wood  pulp  (Refs.  12, 
15,  and  4,  Kirk-Othmer,  1978, 1982;  CEH, 
1983).  It  is  also  used  as  a  catalyst  in  the 
isomerization  of  vegetable  oils  and  in 
the  polymerization  of  drying  oils,  as  an 
accelerator  in  nickel  electroplating,  and 
as  an  aid  in  improving  the  adhesion  and 
heat  stability  of  tire  cords  (Refs.  12, 13, 
and  14,  Kirk-Othmer.  1978, 1979. 1980).  In 
Europe,  it  is  also  used  as  a  bird 
repellent,  applied  to  growing  crops  and 
seeds  (Ref.  15,  Kirk-Othmer,  1982). 

B.  Evidence  for  exposure.  Games  and 
Hites  (Ref.  9, 1977)  found  anthraquinone 
in  six  raw  wastewater  samples  from  a 
dye  manufacturing  plant  at 
concentrations  ranging  from  49  to  110 
ppb  but  did  not  detect  anthraquinone  in 
the  effluent  from  the  plant's  wastewater 
treatment  facility.  According  to  Voss 
(Ref.  29. 1981).  increased  use  of 
anthraquinone  in  wood  pulping  "may 
show  up  environmental  effects  which 
are,  as  yet,  not  obvious."  Typical 
addition  levels  in  the  paper  mills  are 
0.025-0.1  percent  anthraquinone  on 
bone-dry  wood. 

Anthraquinone  has  been  found  in  the 
Waal  River  in  the  Netherlands  (Ref.  19, 
Meijers  and  Van  der  Leer,  1976)  and  in 
the  Baltic  Sea  (Ref.  8.  Ehrhardt  et  al.. 
1982).  Akiyama  et  al.  (Ref.  1, 1980)  found 
5.2  ng/L  of  anthraquinone  in  samples  of 
Japanese  tapwater  and  detected  it  in 
sediments.  In  a  study  of  drinking  water 
contaminants  in  12  Great  Lakes 
municipalities,  anthraquinone  was 
found  in  all  12  locations  (Ref.  30. 
Williams  et  al.,  1982).  The 
concentrations  ranged  from  0.3  to  72  ng/ 

The  compound  has  been  found  in 
atmospheric  samples  taken  in  Toronto, 
Canada  (Ref.  21,  Pierce  and  Katz.  1976); 
Antwerp,  Belgium  (Ref.  3,  Cautreels  et 
al.,  1977);  and  in  southern  Norway  (Ref. 
16,Xunde.  1976). 

Bullhead  catfish  sampled  from  the 
Black  River,  Ohio,  contained  42  ppb  of 
anthraquinone  (Ref.  26,  Vassilaros  et  al.. 
1982).  Anthraquinone  also  has  been 
found  in  the  surface  wax  of  a  perennial 
grass  and  in  the  heartwood  of 


Quebrachia  lorentzii  (Ref.  2,  Allebone  et 
al.,  1971),  in  the  leaflets  and  pods  of 
Cassia  angustifolia  (Ref.  23,  Singh  and 
Rao,  1982).  and  in  cell  suspension 
cultures  of  Morinda  citrifolia  (Ref  32, 
Zenk  et  al.,  1975).  Ehrhardt  et  al.  (Ref  8, 
1982]  postulated  that  anthraquinone  is 
formed  in  the  atmosphere  by  the  natural 
photooxidation  of  anthracene. 

II.  Chemical  fate  information — A. 
Persistence.  Several  environmental  fate 
tests  were  performed  to  obtain 
information  on  the  biodegradability  of 
anthraquinone  (Ref  7,  C-I-L.  1984).  The  " 
reported  results  are 'summarized  below. 

1.  BOD  test.  There  was  complete 
degradation  of  a  500  mg/L  test  solution 
in  24  days.  The  5-day  BOD  showed  61 
and  45  percent  degradation  using 
acclimated  and  unacclimated  tests, 

rcspiw  li\)'l\ 

2.  CO,  evolution  test.  Test 
concentrations  of  20  and  30  mg/L  were 
used.  After  38  days,  the  amount  of  CO2 
was  equivalent  to  83-96  percent  of  the 
theoretical  COj  anticipated  from  the 
biodegradation  of  anthraquinone. 

3.  End-product  test.  At  the  end  of  the 
CO2  evolution  test,  there  were  no 
discernible  end  products  other  than 
residual  anthraquinone.  More  than  99 
percent  of  the  anthraquinone  had 
degraded. 

B.  Rationale  for  chemical  fate 
recommendations.  All  of  the 
environmental  fate  tests  were  performed 
using  test  solutions  in  which  the 
concentration  of  anthraquinone 
exceeded  the  reported  solubility  limit  of 
anthraquinone.  Therefore,  the  test  data 
cannot  be  interpreted  reliably.  Based  on 
expected  releases  of  anthraquinone  to 
the  aquatic  environment,  biodegradation 
tests  should  be  performed  at  test 
concentrations  not  exceeding  its  water 
solubility  limit.  Prior  to  fate  and  effects 
testing,  the  water  solubility  of 
anthraquinone  must  be  accurately 
quantified  to  properly  design  and 
conduct  these  tests. 

III.  Biological  effects  of  concern  to 
human  health.  Anthraquinone  has  been 
tested  for  health  effects  and  is  not  being 
recommended  for  further  testing  at  this 
time. 

Rats  fed  anthraquinone  in  the  diet  for 
4  days  excreted  untransformed 
anthraquinone  in  urine  (Ref  22,  Sims, 
1964). 

The  intraperitoneal  LDso  of 
anthraquinone  in  the  rat  is  3,500  mg/kg 
(Ref  27.  Volodchenko,  1977). 
Anthraquinone  fed  to  rats  daily  for  7 
days  inhibited  the  absorptive  and 
excretory  functions  of  the  liver  (Ref  20. 
Pidemskii  and  Masenko,  1970).  Repeated 
enteral  injections  of  anthraquinone  at 
one-fifth  IDio  in  experimental  animals 
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caused  damage  to  the  liver,  kidneys,  and 
peripheral  blood  (Ref  28,  Volodchenko 
and  Labunskii,  1972).  Anthraquinone 
administered  orally  (1.206  ppm  in  diet) 
for  17  months,  or  subcutaneously  (single 
dose  of  1,000  mg/kg).  failed  to  elevate 
the  incidence  of  tumors  in  two  hybrid 
strains  of  mice  (Ref  11,  Innes  et  al.. 
1969). 

Anthraquinone  has  been  well  tested 
in  the  Salmonella/imcTosome  test 
system.  Only  one  of  nine  studies 
showed  any  evidence  of  induction  of 
mutagenicity.  Positive  results  were 
obtained  in  the  absence  of  metabolic 
activation  in  strains  TA1537.  TA1538. 
and  TA98,  indicating  a  frameshift  type 
of  mutagenesis.  Yamaguchi  (Ref  31. 
1982)  found  that  anthraquinone 
markedly  decreased  the  mutagenicity  of 
some  knowm  mutagens.  Cesarone  et  aL 
(Ref  5, 1982)  observed  an  increased  in 
vivo  production  of  single-strand  DNA 
breaks  in  the  liver  and  kidneys  of  mice 
injected  intraperitoneally  with 
anthraquinone. 

IV.  Ecological  effects  of  concern — ^A. 
Short-term  effects.  Static  acute  toxicity 
tests  have  been  performed  with  several 
aquatic  organisms  (Ref  7,  C-I-L.  1984). 
The  LCsoS  for  Daphnia  pulex  and  the 
fathead  minnow  were  46  and  2,650  mg/ 
L,  respectively.  Both  levels  greatly 
exceed  the  reported  solubility  limit.  The 
report  stated  that  the  fish  died  from 
clogging  of  the  gills  with  undissolved 
anthraquinone.  Giddings  (Ref  10. 1979) 
reported  that  1,4-anthraquinone  was 
"essentially  nontoxic  to  Selenastrum 
capricomutum."  The  researcher 
attributed  this  to  its  insolubility.  The 
test  concentration  was  reported  as  100 
percent  saturation. 

Chillingworth  (Ref  6, 1974) 
determined  the  toxicity  of 
anthraquinone  to  fathead  minnows  and 
S.  capricomutum.  No  effects  on  the  fish 
were  observed  at  180  mg/L  or  on  the 
algae  at  10  mg/L.  In  screening  studies 
using  three  species  of  fish,  all  fish  died 
in  less  than  13  hours  after  exposure  to 
an  anthraquinone  concentration  of  10 
ppm  (Ref  18.  MacPhee  and  Ruelle.  1969). 

In  a  seed  germination  test  with  the 
radish.  Raphanus  sp.,  the  48-hour  ED50 
ivas  calculated  to  be  428,000  ppm.  A  500 
mg/L  solution  of  anthraquinone  applied 
to  seedling  wheat  and  soybean  plants 
had  no  effect  on  shoot  height  and 
biomass,  root  biomass.  and  growth 
pathology  (Ref  7,  C-I-L,  1984). 

Several  laboratory  tests  were 
performed  to  investigate  the  potential 
ecological  effects  of  using 
anthraquinone  as  a  pulping  additive 
(Ref  7,  C-I-L.  1964).  Several  tests  were 
performed  with  bluegill  and  Daphnia 
magna  using  an  effluent  containing 
anthraquinone.  Due  to  the  high  mortality 


in  the  control  groups,  the  observed 
problems  with  solubility,  and  the  fact 
that  the  anthraquinone  concentrations 
were  not  measured,  the  data  from  these 
studies  cannot  be  used  to  reliably  assess 
the  toxic  effect  levels  of  anthraquinone. 

B.  Long-term  effects.  No  information 
was  found. 

C.  Bioconcentration.  C-I-L  (Ref  7, 
1984)  reported  the  results  of  a  28-day 
bioconcentration  test  with  the  fathead 
minnow.  Within  16  days  of  exposure  to 
anthraquinone  in  water  at  a  mean 
concentration  of  approximately  0.4  mg/ 
L.  a  steady-state  concentration  in  the 
fish  was  reached.  The  bioconcentration 
factor  (BCF)  was  24.  Eleven  days  after 
transfer  to  clean  water,  66  percent  of  the 
accumulated  residues  had  been 
eliminated  from  the  fish.  After  16  days, 
the  residues  were  below  detectable 
limits.  In  a  30-day  bioconcentration 
study  with  bluegill  and  a  5-day  study 
with  D.  magna,  the  resulting  BCFs  were 
approximately  50  and  100.  respectively 
(Ref  7.  C-I-L.  1984). 

D.  Rationale  for  ecological  effects 
recommendations.  The  toxicity  tests 
that  were  reviewed  were  performed  at 
test  concentrations  that  exceed  the 
reported  water  solubility  level  of 
anthraquinone.  These  data  are 
inadequate  to  quantify  the  acute  and 
potential  chronic  toxicity  to  aquatic 
organisms.  These  data  indicate, 
however,  that  anthraquinone  may  be 
very  toxic  to  aquatic  organisms.  Since 
organisms  were  killed  in  the  toxicity 
tests,  anthraquinone  may  be  toxic  at  its 
reported  solubility  limit  of  0.05  mg/L. 
Flowthrough  toxicity  tests  at 
concentrations  not  exceeding  the 
measured  solubility  limit  of 
anthraquinone  should  be  performed.  If 
these  tests  indicate  toxicity  at  the 
solubility  limit,  chronic  tests  should  also 
be  performed.  The  bioconcentration 
tests  indicate  that  bioconcentration  of 
anthraquinone  is  not  expected  to  be 
significant. 

ReferencM 

(1)  Akiyama  T,  Koga  M.  Shinohara  R.  Kido 
A.  Etoh  S.  1980.  Detection  and  identincation 
of  trace  organic  gubstances  in  the  aquatic 
environment.  J.  UOEH  2(3);285-300. 

(2)  Allebone  JE,  Hamilton  R|,  Bryce  TA 
Kelly  W.  1971.  Anthraquinone  in  plant 
surface  waxes.  Experientia  27(1):13-14. 

(3)  Cautreels  W,  Van  Cauwenberghe  K, 
Guzman  LA.  1977.  Comparison  between  the 
organic  fraction  of  suspended  matter  at  a 
background  and  an  urban  station.  Sci.  Total 
Enviesn.  8(l):79-88. 

(4)  CER  1883.  Chemical  Economics 
Handbook.  Section  300.70035.  Stanford 
Research  Institute,  Menlo  Park.  CA:  SRI 
International. 

(5)  Cesarone  CF.  Bolognesi  C,  Santi  L  1982. 
Evaluation  of  damage  to  DNA  after  in  vivo 


exposure  to  different  classes  of  chemicals. 
Arch.  Toxicol.  5  (Suppl.):355-359. 

(6)  Chillingworth  MA  1974.  The  toxicity  of 
aminoanthraquinone  dyes  to  fish  and  algae. 
In:  Dyes  and  Environment  American  Dye 
Manufacturers  Institute,  Inc. 

(7)  C-I-L,  Inc.  1984.  Unpublished 
information  on  the  fate  and  effects  of 
anthraquinone  submitted  by  HJ-i.  Holten.  C- 
I-L  Inc  March  22, 1984. 

(8)  Ehrhaidt  M,  Bouchertall  F,  Hopf  HP. 
1982.  Aromatic  ketones  concentra(«l  from 
Baltic  Sea  water.  Mar.  Cbem.  11:440-461. 

(9)  Games  LM.  Hites  RA.  1977. 
Composition,  treatment  efficiency,  and 
environmental  significance  of  dye 
manufacturing  plant  effluents.  Anal.  Chem. 
49(9):1433-144a 

(10)  Giddings  JM.  1979.  Acute  toxicity  to 
Selenastrum  capricomutum  of  aromatic 
compounds  from  coal  conversion.  Bull. 
Environ.  Contam.  Toxicol.  23:300-364. 

(11)  Innes  )RM.  Ulland  BM.  Valerio  MG, 
Petruceili  L  Fishbein  U  Hart  ER.  Pallotta  A|. 
Bates  RR.  Falk  HL.  Gart  I|,  Klein  M.  Mitchell 
1,  Peters  1. 1989.  Bioassay  of  pesticides  and 
industrial  chemicals  for  tumorigenidty  in 
mice:  A  preliminary  note.  J.  Natl.  Cancer  Inst. 
42(6):1101-ni4. 

(12)  Kirk-Othmer.  1978.  Encyclopedia  of 
Chemical  Technology.  3rd  ed.  Vol.  2.  New 
York:  John  Wiley  &  Sons,  Inc.  pp.  700-708. 

(13)  Kirk-Othmer.  1979.  Encyck}pedia  of 
Chemical  Technology,  3rd  ed.  Vol.  8.  New 
York:  lohn  Wiley  &  Sons.  Inc.  pp.  13&  170- 
171. 177-178. 

(14)  Kirk-Othmer.  1980.  Encyclopedia  of 
Chemical  Technology.  3rd  ed.  VoL  11.  New 
York:  John  Wiley  &  Sons,  Inc.  p.  TOO. 

(15)  Kirk-Othmer.  1982.  Encyclopedia  of 
Chemical  Technology,  3rd  ed.  Vol.  19.  New 
York:  John  Wiley  &  Sons,  Inc.  pp.  317-318, 
406,407. 

(16)  Lunde  G.  1976.  Long-range  aerial 
transmission  of  organic  micropoUutantB. 
Ambio  5(5-61:207-208. 

(17)  Lyman  WJ,  Reehl  WF.  Rosenblatt  DH. 
1982.  Handbook  of  Chemical  Property 
Estimation  Methods.  Chapter  1.  New  York: 
McGraw-Hill  Book  Co. 

(18)  MacPhee  C  Ruelle  R.  1980.  Lethal 
effects  of  1886  chemicals  upon  four  species  of 
fish  from  western  North  America.  Forest. 
Wildlife  and  Range  Experiment  Station. 
Moscow,  ID:  University  of  Idaho. 

(19)  Meijers  AP,  Van  der  Leer  RC  1976  The 
occurrence  of  organic  micropollutants  in  the 
river  Rhine  and  the  river  Maas  in  1974.  Sd. 
Res.  10:597-604. 

(20)  Pidemskii  EL,  Masenko  VP.  1970.  Effect 
of  some  anti-inflammatory  preparations  on 
the  absorption  and  excretory  function  of  a 
normal  liver  and  one  affected  by  hepatitis.  Tr 
Perm.  Gos.  Med.  Inst.  99:325-328. 

(21)  Pierce  RC,  Kate  M.  1976. 
Chromatographic  isolation  and  spectral 
analysis  of  polycyclic  quinones:  Application 
of  air  pollution  analysis.  Environ.  Sci. 
Technol.  10(1):45-S1. 

(22)  Sims  P.  1964.  Metabolism  of  polycyclic 
compounds:  25.  The  metabolism  of 
anthracene  and  some  related  compounds  in 
rats.  Biochem.  |.  92.-621-631. 

(23)  Singh  P,  Rao  MM.  1982.  Optimum  stage 
of  harvest  of  leaflets  and  pods  of  Senna 


46938 


Federal  Register  /  Vol.  49.  No.  231  /  Thursday.  November  29.  1984  /  Notices 


Cassia  Angustifolia  Vahl,  in  relation  to  yield 
of  crude  drug  and  anthraquinone.  Indian  f. 
Pharm.  Sci.  44{1):12-13. 

(24)  USrrC.  1980.  U.S.  International  Trade 
Commission.  Imports  of  Benzenoid  Chemicals 
and  Products.  1979.  USITC  Publ.  No.  1083. 
Washington.  DC:  U.S.  Govt  Printing  Office. 

(25)  USITC.  1983.  U.S.  International  Trade 
Commission.  Imports  of  Benzenoid  Chemicals 
and  Products.  1982.  USITC  Publ.  No.  1401. 
Washington,  DC:  U.S.  Govt.  Printing  Office. 

(26)  Vassiiaros  DL  Stoker  PW.  Booth  CM. 
Lee  ML  1982.  Capillary  gas  chromatographic 
determination  of  polycyclic  aromatic 
compounds  in  vertebrate  fish  tissue.  Anal. 
Chem.  54:106-112. 

(27)  Volodchenko  VA.  1977.  Results  of  and 
future  prospects  for  studying  the  toxicological 
characteristics  of  anthraquinone  derivatives. 
Gig.  Tr.  Prob.  Zabol.  21(12)  27-30. 

(28)  Volodchenko  VA.  Labunskii  VV.  1972. 
Biological  characteristics  of  the 
diaminoanthraquinone  and  anthraquinone 
isomers  viewed  in  a  comparative  aspect.  Gig. 
Tr.  Prof.  Zabol.  16{ll):44-45. 

(29)  Voss  GP.  1981.  9.10-Anthraquinone  as 
an  additive  in  chemical  pulping.  Paper  Tech. 
Ind.  22(4);125-130. 

(30)  Williams  DT,  Nestmann  ER,  LeBel  GU 
Benoit  FM.  Otson  R.  1982.  Determination  of 
mutagenic  potential  and  organic 
contaminants  of  Great  Lakes  drinking  water. 
Chemosphere  ll(3):263-276. 

(31)  Yamaguchi  T.  1982.  Reduction  of 
induced  morality  with  biologically  active 
quinones  through  inhibition  of  metabolic 
activation.  Agric.  Biol.  Chem.  46(9):2373-2375. 

(32)  Zenk  MH,  El-Shagi  H.  Schulte  U.  1975. 
Anthraquinone  production  by  cell  suspension 
cultures  of  Morindo  citrifolia.  Planta  Med. 
(Suppl.):79-101. 

2.2.b    2-Chloro-1.3-Butadiene 
(Chloroprene). 

Summary  of  recommended  studies.  It 
is  recommended  that  chloroprene  be 
tested  for  the  following: 

A.  Chemical  Fate: 
Water  solubiUty 
Persistence 

B.  Ecological  Effects: 

Acute  toxicity  to  sensitive  life  stages  of 
fish,  aquatic  invertebrates,  and  algae 

Physical  and  Chemical  Information 

CAS  Number  126-99-8. 
Synonym:  Chloroprene. 
Structural  Formula: 

CH2=C-CH=CH2 

I 
CI 

Empirical  Formula:  CiHsCl. 

Molecular  Weight:  88.5. 

Melting  Point:  - 130  'C  (Ref.  15. 
Verschueren,  1983). 

Boiling  Point:  58.4  'C  (Ref.  15. 
Verschueren.  1983). 

Vapor  Pressure:  188  mmHg  at  20  'C 
(Ref.  9,  NIOSH,  1977). 

Specific  Gravity:  0.9583  (Ref.  7.  Irish, 
1963). 


Log  Octanol/Water  Partition 
Coefficient:  1.73  (estimated;  Ref.  8, 
Lyman  et  al.,  1982). 

Description  of  Chemical:  Colorless 
liquid. 

Rationale  for  Recommendations 

I.  Exposure  information — A. 
Production/use/disposal.  No  data  were 
found  on  the  current  production  volume 
of  chloroprene.  However,  the  total 
volume  can  be  estimated  from  its  use  in 
the  production  of  polychloroprene 
(neoprene)  elastomers,  which  is  the  only 
significant  use  of  chloroprene  reported 
(Ref.  2,  CEH.  1982).  In  1983, 
approximately  254  million  pounds  of 
polychloroprene  were  produced  in  the 
United  States  (Ref.  6,  Greek,  1984);  the 
amount  of  chloroprene  produced  is 
expected  to  be  similar.  Approximately 
33  percent  of  the  production  volume  of 
polychloroprene  is  used  in  automotive 
belts  and  wire  coverings;  25  percent,  in 
nonautomotive  wire  coverings;  and  25 
percent,  in  the  manufacture  of 
adhesives. 

B.  Evidence  for  exposure.  Preliminary 
data  from  the  National  Occupational 
Exposure  Survey  conducted  during 
1980-83  estimated  that  6.405  workers 
were  exposed  to  chloroprene  in  the 
workplace  in  1980  (Ref.  10,  NIOSH, 
1984).  It  has  been  reported  (Ref.  2,  CEH, 
1982)  that  chloroprene  is  shipped  from 
the  site  of  manufacture  to  a  different 
plant  for  polymerization;  thus,  the 
potential  exists  for  its  release  during 
handling  and  transport  as  well  as  during 
manufacturing  and  processing. 

II.  Chemical  fate  information — A. 
Transport.  No  information  was  found. 

B.  Persistence.  No  information  was 
found. 

C.  Rationale  for  chemical  fate 
recommendations.  On  the  basis  of  its 
vapor  pressure,  the  compound  is 
expected  to  partition  to  the  atmosphere. 
However,  water  solubility  data  are 
needed  to  confirm  this  conclusion  and  to 
provide  information  on  the  rate  and 
extent  of  its  partitioning  to  the 
atmosphere  and  other  environmental 
media.  This  information  is  also  needed 
to  determine  what  types  of  persistence 
testing  (biological,  chemical,  or 
photochemical)  are  most  pertinent  to  an 
assessment  of  environmental  exposure. 

III.  Biological  effects  of  concern  to 
human  health.  Although  chloroprene  is  a 
high  production  chemical  that  is 
structurally  related  to  the  carcinogens 
1,3-butadiene  and  vinyl  chloride, 
sufficient  testing  to  elucidate  its 
potential  health  effects  of  concern  to 
humans  either  has  been  conducted,  is 
underway,  or  is  planned.  Thus,  further 
testing  for  health  effects  is  not  being 
recommended  at  this  time. 


The  acute  oral  LDs©  for  chloroprene 
was  found  to  be  260  mg/kg  body  weight 
in  mice  and  251  mg/kg  body  weight  in 
rats.  In  an  inhalation  study,  the 
approximate  lethal  concentration  of  the 
chemical  in  rats  following  a  4-hour 
exposure  was  2,300  ppm  (Ref.  3,  Clary, 
1977). 

Chloroprene  has  been  shown  to  be 
genotoxic  in  a  number  of  test  systems, 
including  the  Salmonella  microsomal 
assay  (Ref.  1.  Bartsch  et  al.,  1979)  and 
the  Drosophila  sex-linked  recessive 
lethal  mutation  system  (Ref.  16.  Vogel, 
1979).  It  was  shown  to  induce 
chromosomal  aberrations  in  human  cells 
(Refs.  13  and  17,  Sanotskii,  1976; 
Zhurkov  et  al.,  1977).  It  was  negative  in 
V79  Chinese  hamster  cells  for  inducing 
resistence  to  8-azaguanine  or  ouabain 
(Ref.  4.  Drevon  and  Kuroki.  1979). 

No  published  studies  on  the 
metabolism  or  toxicokinetics  of 
chloroprene  were  found. 

Several  carcinogenicity  studies  have 
been  published  in  the  literature  (Refs. 
18,  20. 19,  and  12,  Zil'fyan  and 
Fichidzhyan,  1972;  Zil'fyan  et  al.,  1975; 
Zil'fyan  et  al..  1977;  Ponomarkov  and 
Tomatis.  1980);  however,  they  were  of 
insufficient  duration  to  evaluate 
chloroprene's  carcinogenic  potential. 
The  Joint  Industry  Group  on 
Chloroprene  sponsored  a  chronic 
inhalation  study  of  the  chemical  in 
Wistar  rats  and  Syrian  golden  hamsters 
(Ref.  14.  Trochimowicz.  1984).  Exposure 
levels  were  targeted  at  0. 10,  and  50  ppm 
chloroprene  for  6  hours/day,  5  days/ 
week.  The  rats  were  exposed  for  24 
months;  the  hamsters,  for  18  months.  No 
evidence  of  chloroprene-induced 
carcinogenicity  was  found  in  either 
species. 

As  part  of  its  testing  initiative  on  1,3- 
butadiene,  an  animal  carcinogen,  the 
National  Toxicology  Program  is  testing 
chloroprene  for  a  number  of 
toxicological  endpoints.  The  chemcial 
has  been  selected  for  an  indepth 
toxicological  evaluation  in  14-  and  90- 
day  studies.  The  90-day  studies  will 
include  sperm  morphology  and  vaginal 
cytology  evaluation,  while  the  14-day 
studies  will  include  micronuclei 
evaluations  and  in  vivo  cytogenetics 
testing.  Chloroprene  will  also  be  tested 
for  carcinogenicity  by  inhalation. 
Toxicokinetic  and  metabolism  studies 
are  also  planned  using  intravenous 
injections  over  a  wide  range  of  doses. 
Finally,  inhalation  teratology  studies  of 
the  chemical  in  rats  and  mice  are 
planned,  as  are  fertility  assessment 
studies  of  chloroprene  in  mice  (Ref.  11, 
NTP,  1984. 

IV.  Ecological  effects  of  concern — A. 
Short-term  effects.  The  96-hour  LCso  of 
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chloroprene  with  bluegiH  was  245  ppm 
(Ref.  5.  Dupont,  1984).  The  test  was  a 
flowthrough  test  with  the  LC&o  based  on 
nominal  test  concentrations.  The  7-day 
E&o  with  the  alga,  Navicula  seminulum 
was  3,800  ppm.  This  ECso  was  also 
based  on  nominal  test  concentrations. 

B.  Long-term  effects.  No  information 
was  found. 

C.  Bioconcentration.  Based  on  an 
estimated  low  log  octanol/water 
partition  coefficient  of  1.73.  substantial 
bioconcentration  is  not  expected. 

D.  Rationale  for  ecological  effects 
recommendations.  Based  on  its 
estimated  large  production  volume, 
environmental  releases  of  chloroprene 
are  likely.  The  available  data  on  its 
acute  toxicity  to  fish  and  algae  are  not 
sufficient  to  reliably  assess  the  acute 
and  chronic  effect  levels  of  chloroprene 
to  aquatic  organisms.  The  chloroprene 
concentrations  in  the  test  solutions  from 
the  reported  tests  were  not  measures; 
the  LCwS  were  based  on  nominal 
concentrations.  The  high  vapor  pressure 
of  chloroprene  suggests  that  the  actual 
concentrations  of  choroprene  in  the  test 
solutions  may  be  considerably  less  than 
the  nominal  concentrations  reported. 
Chloroprene  may  be  more  toxic  than 
these  data  indicate.  To  reliably  estimate 
the  effects  of  the  compound,  acute 
toxicity  tests  in  which  the  test 
concentrations  are  measured  should  be 
performed  with  sensitive  life  stages  of 
fish,  aquatic  invertebrates,  and  algae. 
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2.2.0    Cumene. 

Summary  of  recommended  studies.  It 
is  recommended  that  cumene  be  tested 
for  the  following: 

A.  Health  Effects: 
Short-term  genotoxicity 
Chronic  effects  including  oncogenicity 
Teratogenicity  and  reproductive  toxicity 

B.  Ecological  Effects: 
Acute  and  chronic  toxicity  to  estuarine 
and  freshwater  fish  and  invertebrates 

Physical  and  Chemical  Information 

CAS  Number  98-82-8. 

Synonyms:  Isopropylbenzene;  2- 
Phenylpropane;  Benzene,  (1- 
methylethyl)-  (9  CI). 


Structural  Formula: 


CHj 

-CH 

I 
CH3 


Empirical  Formula:  CsHn. 

Molecular  Weight:  120.19. 

Melting  Point:  -96.0  'C. 

Boiling  Point:  152.7  'C. 

Vapor  Pressure:  3.2  mmHg  at  20  *C. 
(Ref.  49.  Verschueren,  1977). 

Specific  Gravity:  0.862  at  20  'C. 

Solubility  in  Water:  50  mg/L  at  20  'C. 
(Ref.  18.  Hutchinson  et  al..  1980). 

Log  Octanol/Water  Partition 
Coefficient:  3.51  (Ref.  18.  Hutchinson  et 
al..  1980);  3.66  (Ref.  35.  Rogerson  et  al.. 
1983). 

Description  of  Chemical:  Colorless, 
mobile  Uquid  with  a  sharp,  penetrating, 
aromatic  odor. 

Rationale  for  Recommendations 

I.  Exposure  information — A. 
Production.  The  total  annual  production 
capacity  of  the  11  domestic  producers  of 
cumene  as  of  January  1, 1983.  was 
estimated  to  be  4.7  billion  pounds  (Ref. 
41,  SRI,  1983).  The  1983  U.S.  production 
of  cumene  was  reported  to  be  3.30 
billion  pounds.  On  this  basis,  cumene 
was  ranked  31  of  the  top  50  chemical 
products  for  1983  (Ref.  6.  C&EN.  1984). 
Domestic  production  of  cumene  in  1982 
was  reported  to  be  2.74  billion  pounds. 
down  from  the  3.92  billion  pounds 
produced  in  1979  (Ref.  46.  USITC.  1983). 
The  public  portion  of  the  TSCA 
Inventory  listed  21  companies  at  25  sites 
with  a  1977  aggregate  production/ 
importation  range  of  1.5  to  6.6  billion 
pounds  (Ref.  10.  EPA.  1984). 

Importation  of  cumene  has  declined  in 
recent  years  but  is  expected  to  remain  at 
the  1980-81  level  of  about  300  million 
pounds  over  the  next  5  years.  Cumene 
exports  in  1980  amounted  to  63  million 
pounds  (Ref.  7.  CEH.  1982). 

Cumene  is  present  in  a  number  of 
crude  oils  and  in  refinery  streams,  but 
all  commercial  (high-purity)  cumene  is 
produced  by  the  alkylation  of  benzene 
with  chemical-grade  propylene  under 
elevated  temperature  and  pressure,  most 
commonly  in  the  presence  of  a  solid 
phosphoric  acid  catalyst  (Refs.  25  and 
21,  Lowenheim  and  Moran,  1975:  Kirk- 
Othmer.  1979).  Cumene  also  has  been 
reported  to  be  produced  by  distillation 
from  coal-tar  naphtha  fractions  or  from 
petroleum  (Ref.  17.  Hawley.  1977). 

B.  Use.  More  than  98  percent  of 
domestically  produced  cumene  is  used 
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in  the  manufacture  of  phenol  and 
acetone:  most  of  the  remaining  2  percent 
is  exported.  Although  more  than  half  of 
the  cumene  utihzed  in  th«  nanufacture 
of  phenol  and  acetone  is  asad  captively. 
a  substantial  portion  is  sold  to  other 
domestic  producers  of  the  two 
compounds  (Ref.  7,  CEH,  1982).  More 
than  98  percent  of  domestically 
manufactured  phenol  and  approximately 
70  percent  of  domesticaHy  synthesized 
acetone  are  produced  from  cumene 
(Refs.  21  and  7.  Kirk-Othmer,  1979. 1982; 
CEH.  1982). 

A  small  amount  of  cumene  it  used  in 
the  production  of  alpha-raethylstyrene 
(Refs.  7  and  21,  CEH,  1962;  Kirk/Othmer. 
1979),  which  is  used  as  a  copolymer  in 
acrylonitrile-butadiene-sfyrene  plastics 
and  which  is  also  used  in  musk  oil 
fragrances  and  shoe  soles  (Ref.  7,  CEH. 
1982).  Minor  uses  of  curaene  are  as  a 
solvent  (Refs.  7  and  17,  CEH.  1982; 
Hawley.  1977)  and  as  a  high-octane 
component  in  aviation  gasolines  (Ref 
21,  Kirk-Othmer,  1979). 

C.  Evidence  for  exposure.  The  OSHA 
8-hour  time-weigfated  average  (TWA) 
permissible  exposure  limit  for  cumene  in 
the  workplace  is  50  ppm  (245  mg/m*) 
(Ref.  33,  OSHA,  1978);  the  ACGIH  8-hour 
TWA  threshold  limit  value  is  the  same 
(ReL  1,  ACGIH.  1983).  and  was  selected 
to  prevent  induction  of  narcosis.  The 
ACGIH  15-minute  short-term  exposure 
limit  for  the  skin  is  75  ppm  (365  mg/m^) 
(Ref.  1.  ACGIH,  1983). 

The  National  Occupational  Hazard 
Survey,  conducted  by  NIOSH  during  the 
years  1972-74.  estimated  that  863 
workers  were  exposed  to  cumene  in  the 
workplace  during  that  time  period  (Ref. 
30,  NJOSH,  1984. 

One  mamifactnrer  of  cumene  recently 
reported  that  20  woricers  are  potentially 
exposed  to  the  chemical.  The  cumene 
concentration  in  102  8-hour  TWA 
breathing  zone  samples  ranged  from  less 
than  1  to  3  ppm;  the  concentration  in  the 
great  majority  of  the  samples  was  less 
than  1  ppm  (Ref.  44,  Texaco,  1984). 

A  second  manufacturer  rejrorted  that 
12  of  its  process  personnel  are  involved 
in  the  production  of  cumene.  The 
mamrfactming  proceas  is  a  dosed 
system;  the  sewer  system  is  closed  and 
vented  to  a  flare  stack.  A  closed  system 
also  is  used  for  sampling.  Cumene 
vapors  at  levels  of  less  Hian  or  equal  to 


as  ppm  have  been  detected  through 
area  sampling.  Breathing  zone  satnples 
of  process  and  maintenance  personnel 
have  been  no  higher  than  0.14  ppm 
cumene  vapor  (Ref.  23.  Koch,  1984). 

A  third  manufacturer  reported  that  8- 
10  workers  are  involved  in  the 
production  of  cumene.  The  cumene  units 
are  closed  systems  without  any  waste 
streams,  except  spent  catalyst.  The 
cumene  concentration  in  730  12-  or  8- 
hour  TWA  personal  samples  ranged 
fron  below  the  detection  limit  to  20 
ppm.  The  average  for  the  samples  was 
below  0.08  ppm  (Ref.  16,  Gulf,  1984). 

Cumene  has  been  detected  in  ambient 
air  samples  of  the  vulcanization  area  of 
a  shoe-sole  factory  at  concentrations  of 
60-250  g/m'.  It  also  has  been  measured 
in  the  vulcanization  and  extrusion  areas 
of  the  tire  retreading  factory  at 
concentrations  of  2-200  g/m^  and  0-10 
g/m*  respectively  (Ref.  8,  Coch«o  et  al.. 
1983). 

Cumene  has  been  detected  in  aqueous 
effluents  from  a  petroleum  refinery  and 
from  a  textile  finishing  and  dyeing  plant 
(Refs.  40  and  15.  Snider  and  Manning, 
1982;  Gordon  and  Gordon,  1981).  It  has 
been  detected  at  part-per-billion  (ppb) 
levels  in  groundwater  samples  taken  at 
progressive  distances  downgradient 
from  an  aviation  fuel  spill  (Ref.  43. 
Tester  and  Harker.  1981).  The  Chemical 
also  has  been  found  at  ppb  levels  in 
groundwater  samples  taken  near  two 
underground  gasihcation  sites  in 
northeastern  Wyoming  (Ret  42 
Stuermer  et  al..  1982).  Cumene  has  been 
measured  at  ppb  levels  in  the  ambient 
air  samples  from  a  number  of  localities 
(Refs.  2,  5,  27,  24,  and  45,  Amts  and 
Meeks,  1981;  Bos  et  al.,  1977;  Miller  and 
Alkezweeny,  1980;  Lonneman  et  al., 
1968;  Tsani-Bazaca  et  al.,  1982). 

II.  Chemical  fate  information.  Cumene 
is  expected  to  partition  among  toil, 
sediment  water,  and  air.  Cumene  in 
natural  waters  exposed  to  light  of 
wavelength  greater  than  290  nm  for  5 
days  was  oxidized  to  the  extent  of  1.2- 
9.2  percent,  depending  on  the  water 
source  and  initial  cumene  concentration 
(Ref.  26.  Mill  et  al.,  1978).  On  the  basis  of 
its  reactivity  with  atmospheric  hydroxy) 
radicals,  cumene  was  estimated  to  have 
a  half-life  of  2.4-24  hours  in  air  (Ref.  9, 
Damall  et  al..  1976). 


CuB)ene  is  expected  to  biodegrade 
readily.  The  biological  oxidation 
demand  of  cumene  in  sewage-seeded 
freshwater  was  40,  62,  63,  and  70  percent 
in  5, 10, 15,  and  20  days,  respectively 
(Ref.  31,  OHMTADS).'  A  number  of 
strains  of  the  Pseudomonas  genus 
assimilate  cimiene  (Ref.  32,  Omori  et  al.. 
1975),  and  Pseudomonas  aeruginosa  has 
been  shown  to  hydroxy  late  one  of  the 
chemical's  methyl  groups  (Ref.  48,  Van 
der  Linden  and  Van  Ravenswaay 
Claasen,  1971).  At  10  'C  in  clean 
groundwater,  cumene  was  completely 
degraded  by  microbes  within  11  days 
(Ref.  20.  Kappeler  and  Wuhrmann,  1978). 
On  the  basis  of  its  moderately  high  log 
P,  cumene  is  expected  to  have  a 
moderate  potential  to  bioconcentrate. 
Actual  bioconcentration  will  depend, 
however,  on  the  rate  of  metabolism  of 
the  compound  and  the  duration  of 
exposure. 

Ml.  Biological  effects  of  concern  to 
human  health — A.  Acute  toxicity.  The 
acute  toxicity  of  cumene  is  summarized 
in  the  following  Table  4.  Cumene  was 
found  to  be  a  primary  skin  and  eye 
irritant  in  rabbits  (Ref.  51.  Wolf  et  al., 
1956). 

B.  Metabolism  and  toxicokinetic 
studies.  Cumene  has  been  observed  to 
be  absorbed  via  several  routes.  Ninety 
percent  of  an  oral  dose  of  cumene  in 
rabbits  was  recovered  as  metabolites  in 
the  urine  (Ref.  34.  Robinson  et  al.,  1955). 
Approximately  50  percent  of  cumene 
vapors  inhaled  by  human  volunteers 
was  retained  following  exposure  to  the 
chemical  at  levels  of  240-720  mg/m' 
(Ref.  36,  Senczuk  and  Litewka.  1976). 
Cumene  was  absorbed  through  the 
shaved  skin  of  rats  (Ref.  47,  Valette  and 
Cavier,  1954). 

In  rats  exposed  for  2  months  by 
inhalation  to  cumene  at  levels  of  25  mg/ 
L  cumene  was  detected  in  a  number  of 
tissues  24  hours  following  cessation  of 
the  last  exposure.  The  highest  levels 
were  observed  in  the  thyroid  and 
adrenal  glands.  Rats  were  exposed  by 
inhalation  to  the  same  concentration  of 
cumene  for  6  months.  Seventy-two  hours 
after  the  last  exposure,  cumene  was 
found  to  distribute  mainly  to  endocrine 
organs,  central  nervous  system 
components,  bone  marrow,  spleen,  and 
liver  (Ref.  16.  Fabre  et  al.,  1955.) 
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Table  4  —  Acute  Toxicity  of  Cumene  in  Laboratory  Animala 


AniMil       Route  of 
Mmin. 


Test  Group 
(NO.) 


Dos* 


Mouse 


In)) 


8H,    8F  for  each       LCso'    '°  "^•^   (about 
concentration  2,000  ppai)   for  7  hr 


2,490  ppa  for  up  to 
30  ain  exposure 


Unspecified 


20  B9/L;   duration  of 
exposure  unspecified 


Effects 


Reference 


Slight  incoordination  to  jeep 
narcosis   (including  analgesia, 
unconsciousness,   coaplete 
relaxation,   and  loss  of 
reflexes)  and  death 

S0%  decrease  in  respiratory 
rate  due  to  sensory 
irritation  of  upper 
respiratory  tract 

Mininal  concentration  to  cause 
prostration 


Werner  et  al.      , 
(Ref.   50,    1944) 


Melsen  and  Alarie 
(Ref.   29.    1982) 


Leliaann  and  Plury 
(1943,   cited  in  Ref. 
13,   Oerarde,    1960) 


Rat 


Oral 


5  for  each 
concentration 

Unspecified 


25  ng/L;  duration  of 
exposure  unspecified 

LDjqI   2.91  gA9 


LDjgi  1.4  gAg 


Niniaal  concentration  to  cause 
loss  of  reflexes 


Soae  irritation  to  the  stoaach 
and  intestines 


Sayth  et  al. 
(Ref.  39,  1951) 

Wolf  et  al.  (Ref. 
51,  1956) 


10 


5  alAg 


6  Died 


Oerarde  (Ref.  13, 
1960) 


X«h 


5  for  each 
concentration 


Unspecified 


LDjqS   2,700  agAg 


'Saturated  vapor" 


Weight  loss,  weakness,  ocular      Nonsanto  (Ref.  28, 
discharge,  collapse,  and  death;   '  1984) 
heaorrhagic  lungs,  liver 
discoloration,  and  GI  tract 
inflaaaation  ifi  decedents 

Itie  aaxiraua  duration  of  exposure   Sayth  et  al.  (Ref.  39, 
for  no  deaths  was  1  hour.         1951) 


Rabbit   S)cin 


5  for  each 
concentration 

Unspecified 


S,000  ppa,  for  4  hr 
LDjQi   12.3  alAg 

LDjq!   >3, 160  agAg 


4  Died 


Weight  loss,  weakness,  collapse, 
and  death;  heaorrhagic  lungs, 
liver,  discoloration,  enlarged 
gallbladder,  darkened  kidneys 
and  spleen,  and  GI  tract 
inflaaaation  in  decedents 


Honsanto  (Ref.  28, 
1984) 
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Following  intravenous  administration 
of  cumene  to  rats,  the  highest 
concentrations  were  found  in  adipose 
tissues,  the  brain,  adrenal  glands,  heart, 
and  lungs.  Two  to  three  hours  after  oral 
administration  of  the  chemical  to  rats. 

IfMIXIInUIll  COROCftuStlOflS  lIVfrTC 

measured  in  adipose  tissues  with  levels 
15-20  times  higher  than  those  seen  in  the 
adrenal  glands  and  liver  (Ref.  14. 
Gorban  et  al..  1978). 

In  biotransformation  studies  of 
cumene  in  rabbits,  the  animals  were 
administered  2  ml  of  the  chemical  orally 
and  24-hour  urine  samples  were 
collected  for  analysis  of  metabolites. 
About  40  percent  of  the  dose  was 
excreted  as  tbe  glucaronide  of  2-phenyl- 
2-propaooi.  25  percent  as  the 
glucuronide  of  2-phenyl-l-l-propanol, 
and  25  percent  as  the  ester-glucuronide 
of  2-phenylpropionic  acid  (Ref.  34, 
Robinson  et  al..  1955). 

In  a  biotransformation  study  in  rats, 
the  aninals  received  a  single  oral  dose 
of  cumene  (10(^g/kg)  and  48-hour  urine 
sample*  were  collected  following 
dosing.  2-PheByl-2-propanol  and  2- 
phenyl-1-propanol  were  both  observed 
in  the  urine  at  unspecified  levels  (Ref.  3, 
Bakke  and  Scheline,  1970). 

2-Phenyl-2-propanol  also  was 
excreted  in  the  urine  by  human  subjects 
exposed  to  cumene  by  inhalation.  TTje 
levels  of  the  metabolite  in  the  urine 
were  proportional  to  the  atmospheric 
concentration  of  cumene  during 
exposure  (Ref.  36,  Senczuk  and  Litewka. 
1976). 

C.  Temtogenicity/embryotoxicity. 
Following  inhalation  exposure  of  female 
rats  for  4  montin  to  maximum 
permissible  concentrations  of  cumene, 
embryonal  mortality  increased  from  7.5 
to  39.3  percent;  the  frequency  of 
teratogenic  effects  increased  from  3.0  to 
11.0  percent  (Ref.  37,  Serebrennikov  and 
Ogleznew,  1978).  No  other  information 
on  these  studies  was  found. 

D.  Genotoxicity.  When  studied  by 
several  investigators,  cumene  was 
negative  in  the  Salmonella  microsomal 
assay  using  both  the  spot  test  and  the 
plate  incorporation  technique  (Refs.  12, 
2a  and  38,  Florin  et  al.,  1980):  Monsanto. 
1984:  Simmon  et  al..  1977).  In  the 
Saccharomyces  cerevisiae  D3  test 
system,  the  chemical  also  was  not 
mutagenic  (Ref.  38.  Simmon  et  al.,  1977). 

E.  Subchronic  toxicity.  Cumene  was 
administered  in  olive  oil  to  female  rats 
by  gavage  daily.  5  days  a  week  for  6 
months.  At  a  dose  of  154  mg/kg,  no  ill 
effects  were  observed  on  the  basis  of 
gross  appearance,  final  body  and  organ 
weights,  periodic  blood  counts,  blood 
urea  nitrogen,  histopathologic 
examinations,  and  bone  marrow  counts. 
An  increase  in  kidney  weight  was  seen 


at  a  dose  of  462  mg/kg/day  (Ref.  51, 
Wolf  et  al.,  1956). 

No  significant  changes  were  noted  in 
the  lungs,  liver,  and  kidneys  of  rats 
exposed  to  500  ppm  cumene  kx  8  hours/ 
day,  6  days/week  for  5  months  (Ref.  11, 
Fabre  et  al.,  1955). 

Rats,  guinea  pigs,  monkeys,  and  dogs 
were  exposed  to  cumene  vapors  either 
repeatedly  for  6  hours  a  day,  5  days  a 
week,  for  a  total  of  30  exposures  over  a 
6-week  period,  or  continuously  for  90- 
127  days.  There  was  no  difference  in 
body  weight  and  hematologic  data 
between  the  treated  animals  and 
controls,  and  histopathologic 
examinations  of  the  heart,  liver,  lungs, 
spleen,  and  kidneys  wa«  essentially 
negative  (Ref.  19,  Jenkins  et  al.,  1970). 

F.  Chronic  toxicity /carcinogenicity. 
No  studies  of  the  chronic  toxicity  of 
carcinogenicity  of  cumene  were  found. 

G.  Rationale  for  health  effects 
recommendations.  The  potential  exists 
for  occupational  and  environmental 
exposure  to  cumene.  Cumene  has  been 
detected  in  the  ambient  air  of  several 
localities;  it  also  has  been  found  in 
effluents  from  a  petroleum  refinery  and 
an  industrial  plant  and  in  groundwater 
samples.  Although  cumene  was  not 
mulagenci  in  either  the  Salmonella 
microsomal  assay  or  the  S.  cerevisiae 
D3  test  system,  a  more  complete 
evaluation  of  its  genotoxic  potential 
should  be  performed.  Data  are  lacking 
on  chronic  effects  including 
oncogenicity.  A  limited  productive 
toxicity  study  in  female  rats  indicated 
an  icrease  in  teratogenic  effects  after 
inhalation  exposure  to  cumene. 
Accordingly,  a  battery  of  short-term 
genotoxicity  assays  (excluding  the 
Salmonella  assay),  a  chronic  effects 
study  including  oncogenicity,  and 
teratogenicity  and  reproductive  toxicity 
studies  are  recommended  for  cumene. 

IV.  Ecological  effects  of  concern.  In  a 
study  on  the  effects  of  cumene  on  the 
green  algae  Chlamydomonas  angulosa 
and  Chlorella  vulgaris,  a  50  percent 
reduction  in  photosynthetic  activity  was 
noted  at  concentrations  of  8.8  and  21.2 
ppm.  respectively  (Ref.  18,  Hutchinson  et 
al.,  1980).  In  18-  to  24-  hour  tests  with  the 
freshwater  ciliates  Colpidium  colpoda 
and  Tetrahymena  elliotti,  acute  toxicity 
thresholds  of  12  ppb  and  3  ppm, 
respectively,  were  determined  (Ref.  35, 
Rogerson  et  al.,  1983).  Bobra  et  al.  (Ref 
4, 1983)  reported  that  the  48-hour  LC  w 
for  the  water  flea  Daphnia  magna  was 
0.6  ppm. 

V.  Rationale  for  ecological  effects 
recommendations.  Cumene  is  one  the 
top  50  chemicals  produced  in  the  United 
States  and  is  released  to  the 
environment  from  a  number  of  sources, 
as  evidenced  by  detection  of  the 


compound  in  ambient  air  and  water 
samples.  This  exposure  potential, 
coupled  with  the  demonstrated  toxicity 
of  the  compound  to  invertebrates  at  low 
levels  and  the  lack  of  test  data  on  fish, 
indicate  that  further  investigation  of  the 
toxicity  of  the  compound  to  estuarine 
and  freshwater  fish  and  invertebrates 
should  be  made. 
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2.2.d    Mercaptobenzothiazole. 

Summary  of  recommended  studies.  It 
is  recommended  that 
mercaptobenzothiazole  be  tested  for  the 
following: 

A.  Chemical  Fate: 
Dissociation  constant 
Persistence  in  water  and  soil 
Leaching/migration 

B.  Environmental  Effects: 
Acute  and  chronic  toxicity  to  fish. 

aquatic  invertebrates  and  plants,  and 
terrestrial  plants 

Physical  and  Chemical  Information 

CAS  Number  149-3(Mi. 
Synonyms:  MBT;  2(3H)- 
Benzothiazolethione;  Thiotax*. 
Structural  Formula: 


@c>-  a 


-SH 


H 


Empirical  Formula:  CrhkNSi. 

Molecular  Weight;  167. 

Melting  Point:  180^-181.7  'C  (REF.  la 
Merck.  1976). 

Vapor  Pressure;  <1.9  X  10*  torr  at  25 
*C.  (Ref.  13.  MoBsanto,  1984). 

Specific  Gravity:  1.42  (Ret  10.  Merck, 
1976). 

Water  .S<»lubilit\  :  51  ppm  al  pH  5. 125 
•C):  118  ppm  at  pH  7.  (25  'C\,  900  ppm  at 
pH  9,  (25  *q  (Ref.  13.  Monsanto,  1984). 

Log  Octanol/Water  Partition 
Coefficient:  2.42  (Ref.  13,  Monsanto, 
1984). 

Description  of  Chemical:  Yellow, 
monoclinic  needles  or  leaflets. 

Rationale  for  Recommendations 

I.  Exposure  information — A. 
Productioa/ase/disposal.  The  1981 

production  volume  of        

mercaptobenzothiazole  (MBT)  was 
reported  to  be  2,328,000  pounds  (Ref.  19. 
USrrC,  1982).  Its  major  use  is  as  a 
rubber  vulcanization  accelerator  and 
antioxidant.  It  is  also  used  as  a 
corrosion  inhibitor  in  cutting  oils,  an 
additive  in  greases,  a  fungicide,  and  as  a 
chemical  intermediate  in  the 
manufacture  of  other  rubber  processing 
chemicals  (Refs.  17, 10,  7,  and  16, 
Uniroyal,  1984.  Merck.  1976:  Hawley. 
1981;  Santodonato  et  al,  1976). 

The  production  volume  of  the  sodium 
salt  of  mercaptobenzothiazole  (NaMBT) 
was  estimated  to  be  40  million  pounds: 
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32  million  pounds  in  the  manufacture  of 
rubber  vulcanization  accelerators,  4 
million  pounds  as  corrosion  inhibitors  in 
aqueous  cooling  systems;  and  4  million 
pounds  in  the  manufacture  of  MBT  (Ref. 
11,  Monsanto,  1982). 

The  1972  production  volume  of  the 
zinc  salt  of  MTB  was  estimated  to  be  4 
million  pounds  (Ref.  18,  USITC,  1974).  It 
is  used  as  a  rubber  accelerator  and  in 
fimgicidal  formulations. 

B.  Evidence  for  exposure.  MBT  has 
been  found  at  a  concentration  of  30  /xg/L 
in  the  wastewater  from  a  tire 
manufacturing  plant  (Ref.  9,  Jungclaus  et 
al.,  1976)  and  was  detected  in  the 
leachate  from  a  waste  dump  (Ref.  4, 
Cox,  1976).  In  addition  to  the  releases 
from  several  manufacturing  and 
processing  plants,  MBT  may  be  released 
to  the  environment  from  the  disposal  of 
tires  and  rubber  products.  Substantial 
releases  occur  when  MBT  and  the  Na 
and  2^  salts  leach  frvm  the  estimated  12 
million  pounds  of  vulcanization 
accelerators  that  are  deposited  annually 
as  tire  dust  along  highways  (Ref.  16, 
Santodonato,  1976).  At  pH  <7.  MBT  and 
the  Na  and  Zn  salts  of  MBT  are 
expected  to  dissociate,  yielding  the 
ironic  form  of  MBT.  According  to 
Aktulga  (Refs.  1  and  2, 1971a,  1971b). 
MBT  can  be  leached  out  of  rubber;  the 
author  reported  that  the  MBT  was  a 
degradation  product  of 
benzothiazyldisulfide,  an  ingredient  of 
the  rubber  sample. 

Releases  may  also  occur  as  a  result  of 
disposal  of  waste  radiator  coolants  from 
automobiles  and  industrial  cooling 
systems. 

n.  Chemical  fate  information — A. 
Transport  The  occurrence  of  MBT  in  the 
leachate  from  a  waste  dump  (Ref.  4, 
Cox,  1976)  indicates  that  it  has  some 
mobility. 

B.  Persistence.  In  tests  with  Thiotax* 
(a)  trade  name  for  2- 
mercaptobenzothiazole),  a  1.1  ppm 
solution  had  a  photolysis  half-life  of  3.7 
hours  at  midday  in  August.  In  the  dark, 
the  half-life  was  approximately  100 
hours  (Ref.  13,  Monsanto,  1984). 

In  an  8-week  biodegradation  study 
(conducted  in  the  dark)  using  buffered 
river  water  and  a  1  ppm  solution  of 
Thiotax*.  there  was  no  biodegradation 
of  Thiotax*.  Some  chemical  degradation 
was  observed  (Ref.  13.  Monsanto,  1984). 

C.  Rationale  for  chemical  fate 
recommendations.  Because  of  the 
expected  releases  into  the  aquatic  and 
terrestrial  environments,  further 
information  on  the  persistence  of  MBT 
and  of  any  degradation  product  is 
needed.  To  estimate  the  amount  of  MBT 
that  may  leach  from  landfills,  testing  to 
determine  leaching  and  migration  rates 
is  recommended. 


III.  Biological  effects  of  concern  to 
human  health.  Because  of  the  extensive 
toxicological  testing  of  MBT  already 
completed  and  presently  underway,  no 
additional  health  effects  testing  is  being 
recommended  at  this  time. 

MBT  fed  to  two  hybrid  strains  of  mice 
at  a  daily  dose  of  100  mg/kg  for  18 
months  failed  to  cause  a  significant 
increase  in  tumors  (Ref.  8.  Innes  et  al., 
1969).  MBT  is  presently  in  the 
histopathology  phase  of  a  National 
Toxicology  Program  (NTP)  gavage 
carcinogenicity  study  in  rats  and  mice 
(Ref.  14,  NTP.  1984a). 

Analysis  of  urinary  metabolites  from 
rats  does  intraperitoneally  with  *% 
labeled  MBT  indicated  that  the 
compound  underwent  conjugation  with 
glutathione  and  with  glucuronic  acid. 
Radiolabeled  sulfate  was  also  identified 
in  the  urine.  Similar  results  were  seen  in 
rabbits  and  dogs  (Ref.  Colucci  and 
Buyske,  1965). 

NaMBT  and  MBT  were  both  reported 
to  be  negative  in  Salmonella  assays  in 
two  independent  studies  (Refs.  13  and  5, 
Monsanto,  1982;  Godek  et  al..  1984a).  In 
addition.  MBT  and 

mercaptobenzothiazole  disulfide  were 
negative  in  the  mouse  lymphoma  assay 
conducted  by  this  company  (Ref.  11, 
Monsanto,  1982).  In  addition,  MBT  was 
found  to  be  negative  in  CHO-/HGPRT 
mammalian  cell  forward  gene  mutation 
assay  (Ref.  6,  Godek  et  al.,  1984b)  and  in 
micronucleus  assay  (Sorg  et  al.,  1984). 
MBT  was  tested  by  NTP  in  the 
Salmonella  assay  at  two  different 
laboratories.  At  one  laboratory,  it  was 
negative  in  strains  TA98,  TAIOO. 
TA1535,  and  TA1537  with  and  without 
metabolic  activation.  At  the  other 
laboratory,  MBT  yielded  equivocal 
results  in  TA98  with  activation;  it  was 
negative  in  TA98  without  activation  as 
well  as  in  the  other  strains  mentioned 
above  with  and  without  activation.  The 
chemical  is  presently  being  tested  for  its 
ability  to  induce  chromosomal 
aberrations  and  sister-chroma tid 
exchanges  in  Chinese  hamster  ovary 
cells  (Ref.  15.  NTP.  1984b). 

No  toxic  or  teratogenic  effects  of  MBT 
were  noted  in  studies  in  which  pregnant 
rats  were  injected  intraperitoneally  with 
MBT  on  days  1-15  of  gestation  (Ref.  5. 
Hardin  et  al..  1981). 

IV.  Ecological  effects  of  concern — A. 
Short-term  effects.  Static,  acute  toxicity 
tests  have  been  performed  with  MBT 
and  NaMBT  (Refs.  11, 12,  and  13, 
Monsanto,  1962, 1983. 1984).  The 
following  Table  5  summarizes  these 
data;  the  data  demonstrate  that  MBT 
and  its  sodium  salt  can  be  highly  toxic 
to  some  aquatic  organisms. 

B.  Long-term  effects.  No  information 
was  found. 


C.  Other  effects.  No  information  was 
found. 

D.  Bioconcentration.  The  log  P  of  2.42 
for  MBT  suggests  that  significant 
bioconcentration  in  animals  is  unlikely. 
In  a  72-hour  feeding  study  with  carp, 
elimination  of  "^-MBT  was  rapid  (Ref. 
6,  Hashimoto  et  al.,  1978). 

E.  Rationale  for  ecological  effects 
recommendations.  The  available  data 
demonstrate  that  MBT  and  its  sodium 
salt  exhibit  high  acute  toxicity  to 
aquatic  organisms.  Flowthrough  tests  in 
which  the  test  concentrations  are 
measured  should  be  performed  to 
quantify  the  acute  toxicity  values.  The 
decreases  in  LCmS  over  time  in  many  of 
the  acute  tests  indicate  that  chronic 
effects  on  these  species  may  occur  at 
considerably  lower  concentrations. 
Early  life-stage  tests  with  Tish  and  life- 
cycle  tests  with  daphnids  should  also  be 
performed  to  estimate  the  chronic  effect 
levels.  Because  of  the  expected 
widespread  terrestrial  exposure  along 
roadways,  tests  to  determine  the  effects 
on  terrestrial  plants  should  also  be 
performed.  Because  of  differences  in 
dissociation  rates  at  different  pHs,  acute 
testing  at  various  pHs  should  be 
considered. 

Table  5.— Acute  Toxicity  of  Mercaptoben- 
zothiazole (MBT)  AND  Sodium  Mercapto- 
benzothiazole (NaMBT)  to  Aquatic  Or- 
ganisms 


LCm  (mg/L) 
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19 
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Rainbow  koul .... 
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18 
3.8 

FlttWMl 
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04 

'  Tested  as  a  S0°o  aqueous  solution  il  caicuiatad  on  a  100*« 
active  ingredien-  basis  the  LCv>s  wouW  be  S0*<>  loww 
"  A  yellow  preciplale  was  observed  m  all  lesl  so<uIhx>s 
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2.2.e    Octamethylcyclotetrasiloxane 
(9  a). 

Summary  of  recommended  studies.  It 
is  recommended  that 
octamethylcyclotetrasiloxane  be  tested 
for  the  following: 

A.  Chemical  Fate: 
Water  solubility 

Octanol /water  partition  coefficient 
Biodegradation 

B.  Ecological  Effects: 
Acute  toxicity  to  fish,  aquatic 

invertebrates,  and  algae 
(concentrations  of  the  chemical  to  be 
measured  during  the  course  of  the 
studies) 
Chronic  toxicity  to  aquatic  organisms 
(testing  conditional  upon  results  of 
acute  tests) 

Physical  and  Chemical  Information 

CAS  Number:  556-67-2. 

Synonyms:  SF 1173  (General  Electric): 
Dow  Coming*  344  Fluid  (95%); 
Organosilicone  Fluid  VS-7207  (Union 
Carbide):  Silicone  4-7207  (Union 
Carbide);  OMCTS. 

Structural  Formula: 

CHfH, 

O— 6i 

CHJCHj 

Empirical  Formula:  C8H2404Si4. 

Molecular  Weight:  296.62. 

Melting  Point:  17.4-17.6  'C  (Ref.  1. 
Alpha,  1982). 

Boiling  Point:  175  *C  (Ref.  1,  Alpha. 
1982). 

Vapor  Pressure:  1  mm  Hg  at  ambient 
temperature  (Ref.  26,  Scarbel,  1982). 

Specific  Gravity:  0.9558  at  20  "C  (Ref. 
1,  Alpha,  1982). 

Water  Solubility:  Less  than  1  percent 
(Ref.  26  Scarbel,  1982);  less  than  500  ppm 
(Ref.  15,  Isquith  and  Annelin,  1976). 

Octanol/ Water  Partition  Coefficient: 
No  information  was  found. 

Description  of  Chemical:  Gear, 
colorless  liquid  (Ref.  11.  Griffiths  and 
Parent.  1979). 

Rationale  for  Recommendations 

I.  Exposure  information — A. 
Production/use/disposal.  Between  20  ^ 


and  25  million  pounds  of 
octamethylcyclotetrasiloxane  (OMCTS) 
were  produced  in  1982  by  one  major 
manufacturer  (Ref.  14,  Hobbs,  1982). 
About  80  percent  of  this  production  is 
used  internally  as  a  chemical 
intermediate,  apparently  m  the 
manufacture  of  poly(dimethylsiloxajie) 
and  related  polymers;  the  remainder  is 
used  in  a  variety  of  applications  (e.g.,  as 
constituents  of  cosmetics,  cleaners, 
antiflatulents,  antacids,  and 
antispasmodics)  as  mixtures  from  3  to  98 
percent  OMCTS.  Disposal  of  liquid 
manufacturing  wastes  and  liquid  wastes 
from  consumer  uses  is  expected  to  be 
via  waste  treatment  facilities.  Solid 
wastes  are  expected  to  be  disposed  of  in 
landfills  or  by  incineration. 

B.  Evidence  for  exposure.  OMCTS  is 
manufactured  in  large  volume.  Its 
multiple  uses  indicate  that  it  may  be 
released  over  wide  geographical  areas; 
therefore,  many  species  or  organisms 
may  be  exposed  to  this  chemical. 
Furthermore,  polyorganosiloxanes 
(silicones)  have  been  found  in  effluents 
from  waste  treatment  plants  (4.8  ppb) 
and  in  sediment  cores  taken  from 
Delaware  Bay  (1.2  ppm)  (Ref.  22, 
Pellenbarg,  1979).  Silicones  have  also 
been  found  in  river  water  (2.0— 54.2  fig/ 
L),  sedinient  (0.3  and  5.8  jig/g),  and  fish 
(0.36 — 0.89  fig/g)  samples  taken  from 
tributaries  of  the  Nagara  River,  Japan 
(Ref.  28,  Watanabe  et  al.,  1964). 

II.  Chemital  fate  information — A. 
Transport.  OMCTS  is  volatile  and  not 
particularly  water-soluble  (precise  data 
not  available),  so  it  is  expected  that  a 
good  deal  of  the  released  chemical  may 
partition  to  the  atmosphere  and  into 
soils  and  sediments.  Silicone  polymers 
are  less  volatile  and  therefore  are 
expected  to  partition  into  soils  and 
sediments  only. 

B.  Persistence.  Estimations  of  the  half- 
:    life  (TMj  =  13  days)  of  OMCTS.  using  the 

method  of  Atkinson  (Ref.  4, 1980), 
indicate  that  the  compound  is  destroyed 
in  the  troposphere  and,  therefore,  is  not 
expected  to  persist  following 
atmospheric  release.  Isquith  and 
Annelin  (Ref.  15. 1976)  attempted  to 
measure  the  biodegradation  rate  of 
OMCTS.  The  compound  persisted: 
however,  there  was  a  problem 
associated  with  the  chemical's  solubility 
and  no  attempt  was  made  to  determine 
the  level  of  chemical  that  was  actually 
solubiliEed  during  the  course  of  the  test. 

C.  Rationale  for  chemical  fate 
recommendations.  Tests  for  determining 
the  water  solubrlity.  octanol/water 
partition  coefficient,  and  biodegradation 
of  OMCTS  are  being  recommended  for 
several  reasons:  Water  solubility  data 
are  critical  to  the  interpretation  of 
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ecological  effects  (and  biodegradation) 
data.  The  octanol/water  partition 
coefficient  data  are  necessary  to  assist 
in  determining  whether  or  not  OMCTS 
will  partition  into  biota  and  organic 
matter  in  soils  and  sediments. 
Confirmation  of  actual  biodegradation  is 
required  to  determine  whether  OMCTS 
can  be  expected  to  accumulate  in  the 
environment  with  time.  The 
biodegradation  test  that  has  been 
performed  is  difHcult  to  interpret,  since 
there  is  no  way  of  determining  the 
concentrations  of  the  chemical  that  were 
actually  subjected  to  such  testing. 

ni.  Biological  effects  of  concern  to 
human  health.  Commercial  products 
containing  OMCTS  have  been  tested 
extensively  in  laboratory  animals  with 
no  adverse  effects.  Further  testing  for 
health  effects  is  not  being  recommended 
at  this  time. 

Acute  and  subchronic  tests  with 
OMCTS  administered  via  the  oral, 
dermal,  and  inhalation  routes  showed  in 
most  cases  no  untoward  effects  (Refs. 
Za  29,  3a  21. 11,  24.  and  19.  McHard, 
1961:  Wolf.  1956;  Weil  et  al..  1972;  Myers 
et  al.  1982;  Griffiths  and  Parent.  1979; 
Rowe  et  al..  1948;  Janssen,  1974). 
OMCTS  was  essentially  nonirritating  in 
skin  and  eye  irritation  tests  (Refs.  9.  29. 
and  12,  Clayton.  1972;  Wolf.  1956;  Groh. 
1978).  Chronic  studies  using  Antifoam  (5 
percent  OMCTS]  also  did  not  produce 
any  significant  effects  (Refs.  6,  25,  and  8, 
Carson,  1965. 1966;  Rowe  et  al.,  1950; 
Child  et  al.,  1951).  A  three-generation 
study  in  rats  using  Antifoam  A  revealed 
no  treatment-related  effects  on 
reproduction,  hermatology,  renal 
function,  and  histopathology,  and  no 
change  in  morbidity  or  tumor  incidence 
(Ref.  27,  Statt  and  Bennett.  1974). 
OMCTS  administered  to  rats  to  assess 
reproductive  effects  gave  no  evidence  or 
either  inducing  chromosomal  damage  in 
germinal  tissue  or  resulting  in  any 
estrogenic  effects  (Refs.  16.  and  13. 
Isquith  et  al..  1982;  Hayden  and  Barlow, 
1972).  Antifoam  A  was  tested  for 
teratogenic  potential  in  rats  with  no 
detectable  embryotoxic  or  teratogenic 
effects  observed  in  fetuses  (Ref.  10. 
Gongwer  et  al..  1970).  Genotoxicity  tests 
including  the  Ames  Salmonella] 
microsome  plate  test,  the  dominant 
lethal  assay,  and  the  mouse  lymphoma 
cell  assay  using  OMCTS  did  not  produce 
any  treatment-related  effects  (Refs.  18. 
17  and  16,  Jagannath  and  Brusick.  1978; 
Isquith  and  Whaley.  1979;  Isquith  et  al., 
1982). 

IV.  Ecological  effects  of  concern — A. 
Acute  toxicity.  Acute  toxicity  tests  have 
been  performed  with  several  types  of 
organisms  exposed  to  nominal 
concentrations  of  OMCTS.  In  a  72-hour 


test  with  Daphnia  magna,  the  LCio,  LGw, 
and  LCm  were  1.85,  23.4,  and  298  ppm, 
respectively  (Ref.  2,  Annelin.  1976a).  In  a 
test  with  algae,  up  to  2,000  ppm  (far  in 
excess  of  the  expected  water  solubility) 
of  OMCTS  did  not  inhibit  growth, 
although  there  was  an  unexplained 
variation  in  filament  weights  (Ref.  3. 
Annelin.  1976b). 

In  addition.  4-day  static  bioassays 
were  performed  with  rainbow  trout, 
bluegill.  mummichog.  shore  crab,  and 
grass  shrimp.  No  effects  were  observed 
up  to  100  ppm  (Ref.  23,  Rausina  et  al., 
1976):  however,  at  1,000  ppm  all  tests 
animals  were  quiescent. 

In  test  performed  with  the  house  fly, 
southern  armyworm,  Mexican  bean 
beetle,  pea  aphid,  and  strawberry  spider 
mite,  no  toxic  effects  were  observed 
(Ref.  7,  Cerro.  1976). 

B.  Long-term  toxicity.  No  information 
was  found. 

C.  Bioconcentration.  No  information 
was  found. 

D.  Rationale  for  ecological  effects 
recommendations.  The  ecological  test 
results  did  not  indicate  a  high  level  of 
toxicity;  however,  nominal 
concentrations  or  OMCTS  were  used.  In 
view  of  the  volatile  nature  of  the 
compound  and  uncertainty  regarding  its 
solubility,  the  interpretation  and  validity 
of  these  results  should  be  questioned. 
Retesting  should  be  performed  in  which 
concentration  levels  are  determined  at 
several  intervals  during  the  testing 
period. 
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poly(organosiloxanes)  (silicones).  Environ. 
Sci.  Technol.  13:565-573. 
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aquatic  toxicity  with  TX-1283  in  freshwater 
and  saltwater  species.  Unpublished  report 
submitted  by  E.J.  Hobbs.  Dow  Coming  Corp. 
December  16. 1982. 
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(24)  Rowe  VK.  Spencer  HC.  Bass  SL.  1948. 
Toxicological  Studies  on  certain  commerical 
silicones  and  hydrolyzable  silane 
intermediates.  J.  Indust.  Hyg.  Toxicol 
30(6):332-353. 

(25)  Rowe  VK,  Spencer  HC,  Bass  SL.  1950. 
Toxicological  Studies  on  certain  commercial 
silicones.  II.  Two  year  dietary  feeding  of  "DC 
Antifoam  A"  to  rats.  Arch.  Ind.  Hyg.  Occup. 
Med.  1:539-544. 

(26)  Scarbel  MP.  1982.  Letter  with 
attachments  submitted  by  General  Electric 
Co.  July  15, 1982. 

(27)  Statt  WH,  Bennett  DR.  1974. 
Pharmacokinetic  and  metabolic  studies  on 
Dow  Coming©  Antifoams  A  and  M  in  mice, 
monkeys  and  humans.  Appendix  I. 
Polydimethylsiloxane — 13th  Report  of  FAO/ 
WHO  Food  Additives  Committee. 
Unpublished  report  submitted  by  E.J.  Hobbs. 
Dow  Coming  Corp.  December  16, 1982. 

(28)  Watanat>e  N.  Nakamura  T,  Watanabe 
E.  Sato  E,  Ose  Y.  1984.  Distribution  of 
organosiloxanes  (silicones)  in  water, 
sediments  and  fish  from  the  Nagara  River 
watershed.  Sci.  Total  Environ.  35:91-97. 

(29)  Wolf  MA.  1956.  The  results  of  range 
finding  toxicological  tests  on 
octamethylcyclotetrasiloxane.  Unpublished 
report  submitted  by  E.J.  Hobbs,  Dow  Corning 
Corp.  December  16, 1982. 

(30)  Weil  CS.  Condra  NI,  Geary  DL.  Jr., 
DeMary  LJ.  1972.  Silicone  Y-7207  range 
finding  toxicity  studies.  Unpublished  report 
submitted  by  D.L.  Heywood,  Union  Carbide 
Corp.  July  22. 1982. 

2.2.f    Pentabromoethylbenzene. 

Summary  of  recommended  studies.  It 
is  recommended  that 
pentabromoethylbenzene  be  tested  for 
the  following: 

A.  Health  Effects: 
Two-year  chronic  bioassay 
Teratogenicity  study 

B.  EcologicalEffecats: 

Acute  and  chronic  toxicity  to  fish, 
aquatic  invertebates,  and  plants 

Physical  and  Chemical  Information 

CAS  Number:  85-22-3. 
Structural  Formula: 


CHrCH, 


Empirical  Formula:  CiHjBrs. 

Molecular  Weight:  501. 

Melting  Point:  135-138  "C  (Ref  3. 
Great  Lakes,  1984a). 

Boiling  Point:  371  'C  (estimated:  Ref  5, 
Lyman  et  al,  1982). 

Vapor  Pressure:  2-4  x  10" '  mmHg  at  25 
°C  (estimated;  Ref.  5,  Lyman  et  al,  1982). 

Specific  Gravity:  Approximately  2.7  at 
25  X. 


Log  Octanol/Water  Partition 
Coefficient:  7.3  (estimated;  Ref  5,  Lyman 
et  al,  1982). 

Water  Solubility:  8  ppb  (estimated; 
Ref  5,  Lyman  et  al,  1982). 

Decription  of  Chemical:  White/off- 
white  powder 

Rationale  for  Recommendations 

I.  Exposure  information — A. 
Production/use/disposal.  The  TSCA 
Inventory  (public  portion)  reported  the 
1977  production  of 

pentabromoethylbenzene  (PEB)  to  be 
between  100,000  and  1,000,000  pounds 
tRef  1,  EPA,  1977).  Current  production 
data  are  not  publicly  available; 
however,  two  manufacturers  reported 
publicly  that  they  are  currently 
producing  the  compound. 

PEB  is  an  additive-type  flame 
retardant.  Suggested  applications 
include  thermoset  polyester  resins  for 
circuit  boards,  textiles,  adhesives,  wire 
and  cable  coatings,  polyurethanes,  and 
thermoplastic  resins  (Refs.  2,  3,  and  4, 
Ethyl,  1984;  Great  Lakes,  1984a,  1984b). 
A  typical  concentration  level  in 
thermoplastic  resins  is  12  parts  of  PEB 
by  weight  per  100  parts  of  resin  (Ref  3. 
Great  Lakes,  1984a).  One  manufacturer 
recently  reported  that  production 
process  wastes  are  disposed  of  offsite  in 
secure  landfills  (Ref  2,  Ethyl  1984). 

B.  Evidence  for  exposure.  Two 
manufacturers  reported  limited 
opportunity  for  worker  exposure 
because  most  of  the  manufacturing 
process  is  enclosed;  however,  they 
reported  that  a  small  number  of  workers 
may  be  exposed  to  PEB  dust  during 
packaging  and  shipping  operations. 
Consequently,  they  recommend  or 
require  protective  equipment  for  these 
workers  (Refs.  4  and  2,  Great  Lakes, 
1984a;  Ethyl,  1984).  Consumer  exposure 
to  low  levels  of  PEB  is  possible  through 
direct  contact  with  finished  products 
(e.g.,  treated  textiles)  or  environmental 
media  contaminated  with  the  compound. 

II.  Chemical  fate  information — A. 
Transport.  PEB's  high  estimated 
octanol/water  partition  coefficient  and 
low  water  solubility  suggest  that  the 
compound  partitions  from  water  into 
sediments  and  has  a  strong  tendency  to 
bioaccumulate.  Its  low  volatility 
suggests  no  partitioning  into  air  except 
as  dust  particles. 

B.  Persistence.  PEB's  structure 
suggests  that  it  is  highly  resistant  to 
biodegradation  and  hydrolysis. 

III.  Biological  effects  of  concern  to 
human  health — A.  Toxicokinetics  and 
metabolism.  No  information  was  found. 

B.  Genotoxicity.  PEB  was  negative 
when  tested  for  mutagenicity  in 
Salmonella  strains  TA98,  TAlOO, 


TA1535.  and  TA1537  with  and  without 
activation  (Ref  8,  NTP.  1984). 

C.  Short-term  effects.  In  primary  skin 
irritation  and  sensitization  studies.  PEB 
was  not  a  primary  skin  irritant  or 
sensitizer  (Refs.  3  and  2,  Great  Lakes. 
1984a;  Ethyl  1984).  In  an  inhalation 
study,  rats  exposed  to  PEB  for  1  hour  at 
a  2  mg/L  concentration  in  air  exhibited 
increased  and  then  decreased 
respiration,  prostration,  salivation, 
lacrimation,  erythema,  and  decreased 
motor  activities.  At  200  mg/L,  dyspnea 
was  also  observed;  no  deaths  occurred 
at  either  concentration  (Ref  3,  Great 
Lakes,  1984a).  The  oral  LDm  in 
unspecified  animals  has  been  reported 
to  be  greater  than  5,300  mg/kg;  the 
inhalation  LCso,  greater  than  200  mg/L: 
and  the  dermal  LDso.  greater  than  8.000 
mg/kg  (Ref  2,  Ethyl  1984).  In  a  28-day 
feeding  study,  no  compound-related 
effects  (except  for  slightly  reduced 
weight  gain)  were  observed  in  rats  fed 
1,000  and  100  ppm  of  PEB  (Ref  3,  Great 
Lakes,  1984a). 

D.  Long-term  (chronic)  effects.  No 
information  was  found. 

E.  Reproductive  effects  and 
teratogenicity.  No  information  was 
found. 

F.  Rationale  for  health  effects 
recommendations.  There  is  concern  for 
worker  exposure  to  PEB  dust  during 
manufacture  of  the  compound,  and 
especially  during  processing  of  products 
treated  with  PEB.  Also,  consumers  and 
downstream  workers  may  be  dermally 
exposed  to  the  compound  via  migration 
from  treated  polymeric  products  and 
textiles.  The  extent  of  these  exposures, 
however,  cannot  be  assessed  due  to  the 
lack  of  current  publicly  available 
production  information.  Because  of  the 
lack  of  information  on  the  chronic 
effects  of  PEB,  and  the  known  toxic 
effects  observed  in  compounds  having  a 
polyhalogenated  aromatic  moiety,  a  2- 
year  chronic  bioassay  and  a 
teratogenicity  study  are  recommended. 
The  chronic  bioassay  is  recommended 
rather  than  short-term  tests  because  the 
latter  do  not,  in  general  show  a  positive 
association  with  carcinogenicity  for 
polyhalogenated  compounds  (Refs.  9,  7. 
and  6,  Rinkus  and  Legator,  1979; 
McCann  et  al,  1975;  McCann  and  Ames, 
1976).  In  addition,  teratogenicity  testing 
is  recommended  because  of  lack  of 
information. 

IV.  Ecological  effects  of  concern— A 
Short-term  (acute  effects].  No 
information  was  found. 

B.  Long-term  effects.  No  information 
was  found. 

C.  Bioconcentration.  PEB's  high 
estimated  log  P  suggests  a  strong 
tendency  to  bioaccumulate.  A 
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structurally  related  compound, 
pentabromomethylbenzene  (PMB).  in  a 
study  with  juvenile  Atlantic  salmon 
[Salmo  saJar)  (Ref.  la  Zitko  and  Carson, 
1977).  exhibited  a  fairly  low  uptake  from 
water  (96  hours)  and  from  food  (14,  28, 
and  42  days).  Depuration  half-lives  were 
32  and  83  days  for  uptake  h-om  water 
and  food,  respectively.  It  should  be 
noted  that  96  hours  is  a  fairly  short  time 
for  evaluating  chemical  uptake  from 
water,  and  that  an  extended  period  of 
testing  may  have  resulted  in  much 
higher  accumulation.  The  relatively  long 
depuration  half-lives  create  some 
concern  for  the  potential  for  chronic 
ejects. 

D.  Rationale  for  ecological  effects 
recommendations.  Acute  and  chronic 
toxicity  to  aquatic  organisms  and  plants 
are  recommended  for  the  following 
reasons: 

1.  The  purported  and  potential  uses  of 
PEB  are  evidence  of  its  probable  wide 
distribution. 

2.  Data  on  a  structurally  related 
compound  pentabromomethylbenzene) 
indicate  that,  although  low  levels  of  KB 
are  likely  taken  up  by  aquatic 
organisms,  its  residence  time  in  the 
body  may  be  relatively  long.  This 
provides  presumptive  evidence  that  PEB 
may  have  the  potential  to  produce 
chronic  effects. 

3.  PEB  is  structurally  similar  to  many 
halogenated  compounds  that  have 
appreciable  toxicity. 

4.  The  chemical  is  expected  to 
partition  into  soils,  sediments,  and  biota 
after  release. 
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2.2.g.  Sodium  N-Methyl-N- 
Oleoyltaurine. 

Summary  of  recommended  studies.  It 
is  recommended  that  sodium  ^-methyl- 
yV-oleoyltaurine  be  tested  for  the 
following: 

A.  Health  Effects: 
Short-term  genotoxicity 
Sensitization 
Chronic  toxicity  to  include  oncogenicity 

(testing  conditional  upon  results  of 

short-term  tests) 

Physical  and  Chemical  Information 

CAS  Number  137-2(>-2. 

Synonyms:  Sodium 
oleoylmethyltauride;  Ethanesulfonic 
acid.  2-(methyl(l-oxo-9- 
octadecenyl)amino]-.  sodium  salt  (Z)  (9 
CI). 

Structural  Formula: 

O    CH, 

K     I 
CH,(cM,)jCH=CH(CMj,C-N-(CH,)-SO;Ha* 


Empirical  Formula:  C2iH4oN04SNa. 

Molecular  Weight:  426. 

Melting  Point:  No  information  was 
found. 

Boiling  Point:  No  information  was 
found. 

Vapor  Pressure:  No  information  was 
found. 

SpeciHc  Gravity:  No  information  was 
found. 

Solubility  in  Water  No  information 
was  found. 

Description  of  Chemical:  Fine,  white 
powder  (Ref.  5.  Hawley,  1981). 

Rationale  for  Recommendations 

I.  Exposure  information — A. 
Production/use.  It  was  reported  that  in 
1983  there  were  nine  manufacturers  of 
sodium  Ar-methyl-A^-oleoyltaurine  (Ref. 
7,  SRI  1983).  In  1977,  the  production/ 
importation  volume  listed  in  the  public 
portion  of  the  TSCA  Inventory  was 
300.000  to  3.1  million  pounds  (Ref.  3. 
EPA,  1984).  Current  production  volumes 
are  not  publicly  available. 

The  compound  is  an  anionic 
surfactant  that  is  widely  used  as  a 
detergent  and  wetting  agent  in  pesticidal 
formulations  (Refs.  4,  and  5,  GAP,  1964; 
Hawley,  19B1).  It  is  also  used  in  textile 
applications  to  wash  prints  and  fabrics 


(Ref.  1,  CNC  Chemical,  1984),  in  rug 
shampoos,  and  in  laundry  soaps  (Ref,  4, 
GAP,  1984). 

B.  Evidence  for  exposure.  There  is  a 
potential  for  worker  exposure  in  the 
textile  and  pesticide  formulation 
industries.  Consumers  may  be  exposed 
to  the  salts  via  the  compound's  use  in 
products  such  as  household  detergents, 
rug  shampoos,  laundry  soaps,  and 
surface  coatings.  Consumer  exposure  is 
expected  to  be  principally  via  dermal 
contact. 

II.  Chemical  fate  information. 
Chemical  fate  testing  of  sodium  N- 
methyl-A^-oleoyltaurine  is  not  being 
recommended  at  this  time,  since  the 
petinent  chemical  fate  data  allowing 
decisions  to  be  made  with  regard  to 
ecological  effects  testing  are  known.  The 
compound  partitions  to  the  surface  of 
aquatic  bodies  where  it  is  rapidly 
biodegraded.  In  one  of  several  studies, 
the  chemical  was  found  to  be  degraded 
by  75  pecent  in  Chesapeake  Bay  water 
within  1-4  days  (Ref.  2.  Cook  and 
Goldman,  1974). 

III.  Biological  effects  of  concern  to 
human  health — A.  Toxicological 
information.  In  mice,  the  acute  LDso  via 
the  intravenous  route  was  reported  to  be 
350  mg/kg.  At  a  concentration  of  1 
pecent  in  water,  the  compound  caused 
"severe  irritation"  when  applied  to  the   * 
eyes  of  rabbits  (Ref.  6.  Hopj>er  et.  al., 
1949).  No  other  toxicological  information 
was  found. 

B.  Rationale  for  recommendations. 
The  use  of  sodium  A^-methyl-/V- 
oleoyltaurine  in  household  detegents. 
rug  shampoos,  and  laundry  soaps  (Refs. 
1  and  4.  CNC  Chemical,  1984:  GAP.  1984) 
indicates  the  possibility  of  widespread, 
repeated  exposure  of  consumer  to  the 
compound.  Industrial  releases  to  the 
atmosphere  as  fugitive  dust  from 
manufacturing  and  pesticide  formulation 
may  also  be  important  from  the 
standpoint  of  worker  exposure.  Due  to 
the  absence  of  health  data  on  the 
compound  and  the  potential  for  worker 
and  consumer  exposure,  it  is 
recommended  that  the  compound  be 
tested  for  short-term  genotoxicity, 
sensitization  in  appropriate  test 
systems,  and  chronic  toxicity/ 
oncogenicity  (conditional  upon  the 
results  of  the  short-term  tests). 

IV.  Ecological  effects.  No  information 
was  found.  The  compound  is  expected 
to  be  released  to  surface  waters,  where 
it  will  partition  to  air/water,  soil/water, 
and  sediment/water  interfaces. 
However,  since  rapid  biodegradation  of 
the  compound  is  expected,  testing  for 
ecological  effects  is  not  being 
recommended  at  this  time. 
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(OPTS-53065;  TSH-FRL  2694- 11 

Premanufacture  Notices;  Monthly 
Status  Report  for  August  1984 

Chrrection 

In  PR  Doc.  84-27139  beginning  on  page 
40200  in  the  issue  of  Monday,  October 
15, 1984,  make  the  following  corrections; 

1.  On  page  40201.  first  column, 
ADDRESS,  third  line  "lOPTS-5305)" 
should  read  "(OPTS-53065r' 

2.  On  the  same  page  "Table  1.  "should 
read  "Table  I". 

3.  On  the  same  page  Table  I,  PMN  No. 
84-1050,  the  third  column  should  read 
"49  PR  33718  (33720)  (8-24-84);  and  PMN 
No.  84-1065,  third  column,  "do"  should 
read  "49  PR  33718  (33722)  (8-24-84)". 

4.  On  page  40202,  Table  II,  PMN  No. 
84-905.  second  column,  insert  "resin", 
after  "phenolic";  PMN  No.  84-907, 
second  column,  insert  "resin."  after 
"phenolic";  PMN  No.  84-913,  second 
column,  "thiazoline"  should  read 
"thiasoline";  PMN  No.  84-916,  second 
column,  "substitued"  should  read 
"substituted";  PMN  No.  84-927.  second 
column  "Do"  should  be  removed;  PMN 
No.  84-929.  second  column,  "mono- 
Methyl"  should  read  "mono-methyl"; 
PMN  No.  84-936,  second  column,  "Keto- 
ester"  should  read  "keto-ester";  PMN 
No.  84-941,  fourth  column,  "Do"  should 
read  "October  8, 1984";  PMN  No.  84-952, 
fourth  column,  "Do"  should  read 
"October  13, 1984";  and  PMN  No.  84- 
958,  fourth  column,  "Do"  should  read 
"October  14. 1984". 

5.  On  page  40203,  Table  II,  PMN  No. 
84-968,  second  column,  "alkyl"  should 


read  "Alkyl";  PMN  No.  84-986,  second 
column,  first  line,  "naphthylazo)"  should 
read  "naphthylazo))";  PMN  No.  84-988. 
second  column,  "salt-"  should  readff 
"8alt  =  ";  PMN  No.  84-990,  secondJ 
column,  second  line,  "(0, 0'(5)1"  sJPuld 
read"  (0,  0')(5-)]";  and  PMN  No.  84-996, 
second  column,  "Polyalkyl"  should  read 
"Poly  alkyl". 

6.  On  the  same  page.  Table  III,  PMN 
No.  84-274.  "[(l-OXO-2-propenyl) 
OXY)"  should  read  "((l-OXO-2- 
propenyl)  OXY)-". 

7.  On  page  40205,  Table  IV,  PMN  No. 
82-259,  fourth  column,  "1984"  should  be 
removed. 

8.  On  page  40206.  Table  V,  PMN  No. 
84-376,  second  column,  "Do"  should 
read  "Generic  name:  Aryl  esters  of  alkyl 
dithiocarbamates.";  and  PMN  No.  84- 
558,  third  column,  "(4803)"  should  read 
"(14803)". 

BILLING  CODE  150S-01-M 


(FRL-2727-71 

Notice  Of  Public  Meeting  on  1984 
RCRA  Amendments 

The  Environmental  Protection  Agency 
(EPA)  will  hold  a  public  briefing  on 
December  11, 1984.  which  will  be  in  the 
form  of  a  video  teleconference  to 
discuss  and  receive  comments  on  the 
1984  amendments  to  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  videoconference  will 
originate  in  Washington.  D.C.  and  be 
simultaneously  televised  to  10  regional 
satellite  sites  around  the  country,  as 
well  as  a  Washington,  D.C.  site. 

A  panel  of  EPA  experts  in 
Washington  will  discuss  the  major 
provisions  of  the  bill  and  provide  an 
opportunity  for  questions  from  the 
audiences.  The  videoconference  will 
originate  from  the  Biznet  Studio  in 
Washington.  D.C. 

The  new  law  is  even  more  extensive 
than  the  original  RCRA  statute.  Among 
other  provisions,  it  will  for  the  first  time, 
add  many  small  businesses  to  those 
which  must  meet  Federal  guidelines  for 
managing  hazardous  wastes. 

EPA  is  inviting  national.  State  and 
regional  environmental  officials, 
together  with  representatives  of 
industry,  environmental  interest  groups, 
and  the  general  public  to  take  a  clo|er 
look  at  how  the  new  bill  will  work*and 
how  it  will  affect  the  management  of 
hazardous  waste  in  this  country. 

In  addition  to  summarizing  the  major 
provisons  of  the  bill,  the  panel  will 
describe  a  rule  that  EPA  plans  to 


publish  in  December.  That  rule  codifies 
in  regulations  those  requirements 
specified  in  the  sections  which,  by  their 
own  term,  take  effect  immediately 
following  or  shortly  after  enactment  of 
the  1984  Act.  The  following  provisions 
covered  by  the  Codification  Rule  will  be 
discussed: 

1.  The  ban  on  placement  of  bulk  liquid 
hazardous  waste  and  non-hazardous 
liquids  in  landfills; 

2.  The  permitting  and  interim  status 
requirements  for  double-liners  and 
leachate  collection  systems  at  surface 
impoundments  and  landfills; 

3.  The  re-definition  of  "regulated  unit" 
for  purposes  of  the  ground-water 
monitoring  and  response  program; 

4.  The  obligation  to  institute 
corrective  action  for  solid  waste 
management  units  at  permitted 
facilities; 

5.  The  requirement  to  take  corrective 
action  beyond  a  facility's  property 
boundary  where  needed; 

6.  The  elimination  of  the  double-liner 
variance  from  the  ground-water 
monitoring  and  response  program 
allowed  for  landfills,  surface 
impoundments  and  waste  piles; 

7.  The  variance  from  ground-water 
monitoring  allowed  for  certain 
engineered  structures; 

8.  The  ban  on  disposal  in  certain  salt 
dome  formations,  caves  and 
underground  mines; 

9.  The  ban  on  use  of  materials  mixed 
with  dioxin  or  other  hazardous  waste 
for  dust  suppressions; 

10.  The  interim  measures  (i.e., 
manifest  and  destination  requirements) 
for  small  quantity  generators  producing 
between  100  and  1000  kilograms  of 
waste  per  month; 

11.  The  preconstruction  ban  with  the 
variance  for  PCB  facilities  having  EPA 
approvals  under  TSCA; 

12.  The  restrictions  on  a  facility's 
permit  life; 

13.  The  authority  to  add  conditions  to 
a  permit  beyond  those  provided  for  in 
regulations; 

14.  The  extension  of  interim  status  to 
facilities  that  become  subject  to 
permitting  requirements  because  of  new 
regulatory  requirements; 

15.  The  loss  of  interim  status  for 
facilities  failing  to  submit  Part  B 
applications  within  specific  deadlines; 

16.  The  ban  on  the  placement  of 
hazardous  wastes  in  certain  cement 
kilns; 

17.  The  requirement  to  label 
hazardous  waste  fuels: 

18.  The  exclusion  for  certain  wastes 
burned  at  resource  recovery  facilities; 

19.  The  requirements  for  submission 
of  exposure  information  about 
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individual  landfills  and  surface 
impoundments; 

20.  The  additional  criteria  (i.e.,  other 
constituents  or  factors]  that  must  be 
evaluated  before  a  waste  can  be 
delisted: 

21.  The  authority  to  foster  innovative 
research  and  development  by  the 
issuance  of  special  treatment  permits; 

22.  Extending  the  life  of  interim 
authorization  for  State  programs  by  one 
yean 

23.  The  requirement  that  State 
programs  assure  the  public  availability 
of  information; 

24.  The  identification  of  the  new 
requirements  that  will  go  into  effect  in 
authorized  States  prior  to  State 
authorization; 

25.  The  requirements  concerning 
recordkeeping  for  hazardous  waste 
exports; 

26.  The  requirments  for  generators 
and  owners  or  operators  of  treatment, 
storage  and  disposal  facilities  to  certify 
that  they  have  instituted  a  waste 
minimization  program;  and 

27.  The  ban  on  installation  of 
unprotected  steel  underground  tanks. 

A  summary  of  the  above  provisons 
will  be  available  at  each  of  the  satellite 
sites.  Oral  and  written  comments  on 
these  provisions  are  requested  and  will 
be  made  a  part  of  the  Docket  for  the 
Codification  Rule.  EPA  also  plans  to 
solicit  public  comment  upon  publication 
of  the  Codification  Rule  and  may  revise 
portions  of  that  rule  based  on  those 
comments. 

A  recording  (tape)  of  the  public 
briefing  will  be  made  and  copies  will  be 
available  at  EPA  Headquarters  and  in 
each  of  EPA's  10  Regional  Offices  (see 
addresses  and  contact  persons  below). 
The  tapes  will  also  be  made  available 
for  purchase  at  cost. 

Addressees 

The  location  of  the  satellite  sites  for 
viewing  and  participating  in  the 
videoconference  are  listwl  below.  The 
meetings  are  open  to  the  public,  but  will 
be  limited  to  the  seating  capacity  of  the 
meeting  rooms. 

Washington,  D.C.:  Henry  Lay 
Auditorium.  1615  H  Street  NW.. 
Washington,  D.C. 

EPA  Region  1:  Sheraton  Tara. 
Massachusetts  Turnpike  at  Rte.  9, 
Framingham,  MA  01701,  (617)  879- 
7200 

EPA  Region  2:  (For  New  York  location 
please  contact  EPA  Coordinator  Hsted 
below  for  Region  2) 

EPA  Region  3:  Philadelphia  Marriott, 
City  Line  Avenue  and  Monument  Rd., 
Philadelphia.  PA  19131,  (215)  667-0200 


EPA  Regfbn  4:  Ramada  Inn  Airport,  845 

N.  Central  Avenue.  Atlanta,  GA  30354. 

(404)  763-3551 
EPA  Region  5:  Westin  OHare.  61  N. 

River  Rd..  Rosemonl.  IL  60018.  (312) 

698-6000 
EPA  Region  &  The  Westin  Galleria 

Dallas,  13340  Dallas  Pkwy.  Dallas, 

Texas  75240,  (214)  934-9494 
EPA  Region  7:  The  Marriott  (Airport). 

Kansas  City  International  Airport. 

Kansas  City.  MO  64195.  (816)  464-2200 
EPA  Region  &■  Marriott  Denver  West 

Hotel  1717  Denver  West  Blvd.. 

Golden.  CO.  (303)  279-9100 
EPA  Region  9:  For  location  in  San 

Francisco  please  contact  EPA 

coordinator  listed  below  for  Region  9 
EPA  Region  10:  Seattle  Marriott,  SEA- 

TAC,  3201  South  176fh  Street,  Seattle, 

WA  98188.  (206)  241-2000. 
Most  of  the  hotel  properties  listed  above 
have  blocked  sleeping  rooms  for  the 
EPA  Video  teleconference. 

Time 

The  video  conference  will  begin  at 
11:00  a.m.  Eastern  Standard  Time  (EST). 
On-air  will  be  from  IIKX)  a.m.  to  1:00 
p.m.  and  2:00  p.m.  to  4.-00  p.m.  The  panel 
of  EPA  staff  in  Washington  will  move 
from  the  studio  at  4:00  p.m.  to  the  Henry 
Lay  Auditorium  and  will  continue  a 
general  discussion  on  the  provisions  of 
the  1984  amendments.  The  Agency 
specifically  solicits  comments  from  the 
attendees  on  the  provisions  in  the 
Codification  Rule.  EPA  staff  will 
continue  discussions  at  each  of  the 
regional  sites  as  well.  Discussions  will 
continue  until  5:30  p.m.  (EST). 

For  Further  Information  on  the 
Videoconference  Contact 

Gerri  Wyer,  Office  of  Solid  Waste  (WH- 
562),  U.S.  EPA.  401  M  Street.  SW., 
Washington,  DC  20460,  (202)  382-4676 

Robert  J.  Knox,  Office  of  Solid  Waste 
(WH-562),  U.S.  EPA.  401  M  Street. 
SW.,  Washington.  DC  20460.  (202) 
382-3345 

For  information  and  attendance  at  one 
of  the  10  regional  satellite  sites  contact: 
EPA  Region  1— Boston,  MA-  Janet 
Moebes,  Waste  Management  Branch. 
U.S.  EPA— Region  I.  John  F.  Kennedy 
Federal  BIdg..  Boston,  MA  02203,  (617) 
223-1911 
EPA  Region  2— New  York,  NY:  Terry 
Romas,  Air  and  Waste  Mgmt. 
Division,  U.S.  EPA— Region  2,  26 
Federal  Plaza,  New  York,  NY  10278, 
(212)  264-3083 
EPA  Region  3— Philadelphia,  PA: 
Rowland  Schrecongost,  Waste 
Management  Division,  U.S.  EPA — 
Region  3,  6th  and  Walnut  Streets, 
Philadelphia,  PA,  (215)  597-9492 


EPA  Region  4— Atlanta.  GA:  Allan 

Antley,  Waste  Management  Branch. 

U.S.  EPA  Region  4,  345  Courtland 

Street.  NE..  Atlanta,  GA  30308.  (404) 

881-3016 
EPA  Region  5 — Chicago,  IL:  Judy 

Kertcher.  Waste  Management  Branch. 

U.S.  EPA— Region  5.  230  So.  Dearborn 

Street,  Chicago,  IL  60604,  (312)  35^- 

8512 
EPA  Region  6— Dallas,  TX:  Pat  Hull. 

Waste  Management  Branch,  U.S.  EPA 

Region  6. 1201  Elm  Street,  Dallas.  TX 

75270,  (214)  767-9736 
EPA  Region  7— Kansas  City.  MO:  Mike 

Sanderson,  Waste  Management 

Division.  U.S.  EPA  Region  7.  324  E 

11th  Street.  Kansas  City.  MO  64106. 

(816) 374-5082 
EPA  Region  8— Denver,  CO:  Doris 

Sanders.  Office  of  External  Affairs. 

U.S.  EPA  Region  8, 1860  Lincoln 

Street,  Denver,  CO  80295,  (303)  844- 

5927 
EPA  Region  9 — San  Francisco,  CA:  Lucy 

Mlenar,  Waste  Management  Branch. 

U.S  EPA  Region.  215  Fremont  Street. 

San  Francisco.  CA  94105.  (415)  454- 

7472 
EPA  Region  10— Seattle,  WA:  Lisa  L 

Wyer.  Waste  Management  Branch. ' 

U.S.  EPA  Region  10, 1200  6th  Avenue. 

Seattle.  WA  98101.  (206)  442-2777 

For  Technical  Information  on  the 
Codification  Provisions  Contact:  Susan 
Hughes,  Characterization  and 
Assessment  Division,  Office  of  Solid 
Waste  (WH-562),  U.S.  EPA,  401  M 
Street.  SW..  Washington,  DC  20460. 
(202)  382-4670. 

Additional  Information 

In  addition  to  the  above  sites  where 
the  videoconference  can  be  viewed, 
anyone  having  access  to  satellite 
reception  equipment  can  pick  up  the 
signal  and  view  the  teleconference. 

Satellite  Transponder  Specifications 

Name  of  Program:  EPA 
Teleconference. 

Day  of  Program:  December  11. 1984. 

Test  Time:  8:00  a.m.-9:00  a.m.  (EST). 

Countdown:  10:30  a.m.-ll:00  a.m. 
(EST).  Identified  as  EPA  Teleconference. 

Test  Program:  Biznet  News. 

Transponder  Number:  Westar  V. 
Transponder  #12X  (4180  MH,/V). 

L«e  M.  Thomas. 

Assistant  Administrator.  Solid  Waste  and 
Emergency  Response. 

|FR  Doc.  M-31287  Filed  11-28-84:  845  ami 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Commercial  Activity  Preview  Schedule 

action:  Notice  of  Commercial  Activity 
Review  Schedule. 

summary:  Beginning  30  days  from  the 
date  of  this  notice,  the  motor  pool 
operations  at  Headquarters  EEOC.  2401 
E  Street,  NW.,  Washington.  D.C.  will 
undergo  a  cost  comparision  study 
required  by  Office  of  Management  and 
Budget  (OMB)  Circular  Number  A-76, 
subject.  "Performance  of  Commercial 
Activities."  and  its  Supplement,  dated 
Auguat  4, 1983.  This  notice  is  issued  in 
compliance  with  Part  I,  Chapter  1, 
paragraph  Clb  of  the  Supplement. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  P.  Hill  (202)  634-6971  or  Natalie 
M.  Werber  (202)  634-7661,  Equal 
Employment  Opportunity  Commission. 
Office  of  Management,  Performance 
Management  Division,  Room  210.  2401  E 
Street,  NW.,  Washington,  D.C.  20507. 
John  Seal, 
Management  Director. 

|FR  ttoc  84-3128S  Filed  11-28-84;  84S  ami 
BILUNQ  CODE  SOOO-OI-M 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Senior  Executive  Service; 
Performance  Review  Board 
Membership 

agency:  Federal  L&bor  Relations 

Authority. 

action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 
EFFECTIVE  DATE:  November  29, 1984. 
FOR  FURTHER  INFORMATION  CONTACT. 
Clyde  B.  Blandford.  Jr..  Director  of 
Personnel.  Federal  Labor  Relations 
Authority,  500  C  St..  SW..  Washington. 
DC  20424,  (202)  382-0751. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5,  United 
States  Code,  requries  each  agency  to 
establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
performance  review  boards.  The  board 
shall  review  and  evaluate  the  initial 
'  appraisal  of  a  senior  executive's 
performance  by  the  supervisor — along 
with  any  recommendations,  including 
recommendations  with  respect  to 
bonuses — to  the  appointing  authority 
relative  to  the  performance  of  the  senior, 
executive. 


The  members  of  the  FLRA 
performance  review  board  are: 

1.  jan  K.  Bohren,  Executive  Director/ 
Administrator.  FLRA  (Chairman  of  the 
PRB) 

2.  David  Feder,  Assistant  General 
Counsel  (Field  Mgmt/Legal  Policy), 
FLRA 

3.  Ernest  Russell,  National  Labor 
RelationrBoard 

4.  Michael  D.  Sherwin,  Civil  Aeronautics 
Board 

5.  Jacqueline  Bradley,  Merit  Systems 
Protection  Board 

Dated:  November  20, 1984. 
Federal  l.abor  Relations  Authority. 

Clyde  B.  Blandfonl.  Jr.. 

Director  of  Personnel. 

|FR  Doc  84-31011  Filed  11-28-84:  8.-4S  ain| 
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FEDERAL  MARITIME  COMMISSION 

Agreement(8)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parlies 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  224-010684. 
Title:  Newark  Marine  Terminal 
Agreement. 
Parties: 
The  Port  Authority  of  New  York  and 

New  Jersey  (Authority) 
Maher  Terminals,  Inc.  (Maher) 
Synopsis:  Agreement  No.  224-010684 
provides  for  the  lease  of  berthing  area 
and  an  adjacent  48-acre  area  by  the 
Authority  to  Maher  at  Berth  No.  17,  Port 
Newark.  Maher  will  use  the  premises  for 
the  handling  of  vessels  carrying  lumber, 
steel  and  other  general  cargo.  The  term 
of  the  agreement  is  for  five  years  and 
five  months. 
Agreement  No.:  224-010688. 
Title:  Tampa  Marine  Terminal. 
Parties: 
The  Tampa  Port  Authority  (TPA) 


Tampa  Export  Company  (Tampa 
Export) 

Synopsis:  Agreement  No.  224-010688 
provides  for  the  lease  by  the  TPA  to 
Tampa  Export  for  6.5  acres  at  Hooker 
Point.  Tampa.  The  premises  are  to  be 
used  as  a  terminal  operation  for  the 
purpose  of  processing  scrap  metal  for 
export  by  Tampa  Export  using  common 
carriers  by  water.  The  agreement  also 
provides  for  a  two  year  option  for  the 
lease  of  an  additional  3.5  acres  of 
adjacent  property.  The  term  of  the 
agreement  is  for  five  years.  The  parties 
have  requested  a  shortened  review 
period  for  the  agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  26, 1984. 
Francis  C  Humey. 
Secretary. 

|FR  Doc  84-31314  Filed  11-28-84;  8:45  am) 
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FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Labor-Management  Cooperation 
Program;  Application  Solicitation 

agency:  Federal  Mediation  and 
Conciliation  Service. 
action:  Request  for  public  comment  on 
draft  FY  1985  Program  Guidelines/ 
Application  Solicitation^ 


summary:  The  Federal  Mediation  and 
Conciliation  Service  is  publishing  the 
draft  Fiscal  Year  1985  Program 
Guidelines/ Application  Solicitation  for 
the  Labor-Management  Cooperation 
Program  to  inform  the  public  and  receive 
public  comments.  The  program  is 
supported  by  Federal  funds  authorized 
by  the  Labor-Management  Cooperation 
Act  of  1978.  subject  to  annual 
appropriations. 

date:  Comments  are  due  on  or  before 
December  31. 1984. 

ADDRESS:  Send  comments  to:  Peter  L. 
Regner.  Director,  Labor-Management 
Grant  Programs,  FMCS,  2100  K  Street. 
NW.,  Washington,  DC  20427. 
FOR  FURTHER  INFORMATION  CONTACT. 
Peter  L.  Regner,  202/653-5320. 

Labor-Management  Cooperation 
Program  Application  Solicitation — FY 
1985 

A.  Introduction 

The  following  is  the  draft 
announcement  for  the  Fiscal  Year  1985 
cycle  of  the  Labor-Management 
Cooperation  Program.  These  guidelines 
present  the  fifth  year  of  efforts  of  the 
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Federal  Mediation  and  Conciliation 
Service  to  implement  the  provisions  of 
the  Labor-Management  Cooperation  Act 
of  1978  which  was  approved  in  October 
197a 

The  Act  generally  authorized  FMCS 
to: 

provide  assistance  in  the  establishment  and 
operation  of  plant,  area,  public  sector,  and 
industrywide  labor  and  management 
committees  which — (A)  have  been  organized 
jointly  by  employers  and  labor  organizations 
representing  employees  in  that  plant,  area, 
government  agency,  or  industry;  and  (B)  are 
established  for  the  purpose  of  improving 
•   labor  management  relationships,  job  security, 
organizational  effectiveness,  enhancing 
economic  development  or  involving  workers 
in  decisions  affecting  their  jobs  including 
improving  communication  with  respect  to 
subjects  of  mutual  interest  and  concern. 

The  Act  also  prohibited  FMCS  from 
awarding  any  grants  or  contracts  under 
the  following  three  circumstances: 

(1)  No  assistance  can  be  given  for 
plant  labor-management  committees 
unless  the  employees  in  that  plant  are 
represented  by  a  labor  organization  and 
there  is  in  e^ect  at  that  plant  a 
collective  bargaining  agreement; 

(2)  no  assistance  can  be  given  for  an 
area,  public  sector,  or  industrywide 
labor-management  conmiittee  unless  its 
participants  include  any  labor 
organizations  certiBed  or  recognized  as 
the  representative  of  the  employees  of 
an  employer  participating  in  such  a 
committee.  However,  employers  whose 
employees  are  not  represented  by  a 
labor  organization  may  participate  on 
such  area  or  industrywide  committees; 
and 

(3)  no  assistance  can  be  given  to  any 
committee  which  FMCS  finds  to  have  as 
one  of  its  purposes  the  discouragement 
of  the  exercise  of  rights  contained  in 
section  7  of  the  National  Labor 
Relations  Act  (29  U.S.C.  157)  or  the 
interference  with  collective  bargaining 
in  any  plant  or  industry. 

With  respect  to  item  (2)  above,     * 
applicants  for  area,  public  sector,  or 
industrywide  grants  should  offer 
committee  memberships  toevery  labor 
organization  having  a  collective 
bargaining  contract  with  any  employer 
participating  on  the  committee.  Any 
labor  organization  so  desiring  may 
voluntarily  elect  not  to  participate  on 
the  Committee.  Documentation  of  all 
this  (i.e.,  the  listing  of  each  participating 
employer  and  corresponding  labor 
organizations  and  written  declinations 
by  those  labor  organizations  not  electing 
to  participate  on  the  committee)  should 
be  included  as  part  of  the  application. 

The  Program  Description  and  other 
sections  that  follow  as  well  as  a 
separately  published  FMCS  Financial 


and  Administrative  Grants  Manual 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  plant,  areawide,  industry,  or 
public  sector  labor-management 
committee.  Directions  for  obtaining  an 
application  kit  may  be  found  in  Section 
F. 

B.  Program  Description 

Objectives 

The  Labor  Management  Cooperation 
Act  of  1978  identified  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communications 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plant, 
area,  or  industry; 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
managers;  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  to  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
aforementioned  general  criteria  and 
conform  to  the  restrictions  noted  in 
Section  A  (Introdction).  These 
committees  may  be  found  at  either  the 
plant  (worksite),  area,  industry,  or 
public  sector  levels.  A  plant  or  worksite 
committee  is  generally  characterized  as 
restricted  to  one  or  more  organizational 
or  productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  and  focusing  upon  city,  county, 
contiguous  multicounty.  or  statewide 
jurisdictions.  An  industry  committee 


generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related 
labor  unions  producing  a  common 
product  or  service  in  the  private  sector 
on  a  local,  state,  regional,  or  nationwide 
level.  A  public  sector  committee  consists 
of  government  employees  and  managers 
in  one  or  more  units  of  a  local  or  state 
government.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY85,  competition  will  be  open  to 
plant,  area,  private  industry,  and  public 
sector  committes.  In-plant  committee 
applications  must  offer  an  innovative  or 
unique  effort. 

Required  Program  Elements 

1.  Problem  Statement— The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the  plant, 
area,  government,  or  industry  and  its 
workforce  that  will  be  addressed  by  the 
committee.  Applicants  must  document 
the  problems  using  as  much  relevant 
data  as  possible  and  discuss  the  full 
range  of  impacts  these  problems  could 
have  or  are  having  on  the  plant, 
government,  area,  or  industry.  An 
industrial  or  economic  profile  of  the 
area  and  workforce  might  prove  useful 
in  explaining  the  problems.  This  section 
basically  discusses  WHY  the  effort  is 
needed. 

2.  Results  or  Benefits  Expected— By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail 
WHAT  the  labor-management 
committee  as  a  demonstration  effort  will 
accomplish  during  the  life  of  the  grant. 
While  a  goal  of  "improving 
communication  between  employers  and 
employees"  may  suffice  as  one  overall 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
measurable  terms.  Applicants  should 
focus  on  the  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts. 

3.  Approach — This  section  of  the 
application  specifies  HOW  the  goals 
and  objectives  will  be  accomplished.  At 
a  minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish  its 
goals  and  objectives; 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
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application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.  members  represent  70%  of 
the  area  or  plant  workforce). 

(c)  a  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 

(d)  in  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  a  statement  of  how  often  the 
committee  will  meet  as  well  as  any 
plans  to  form  subordinate  committees 
for  particular  purposes;  and 

(0  for  applications  from  existing 
committees  (i.e.,  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  the  past 
efforts  and  accomplishments  and  how 
they  would  integrate  with  the  proposed 
future  expanded  effort. 

4.  Major  Milestones — This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accomplished  as  well  as  a  timetable 
for  WHEN  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the  life 
of  the  grant.  The  chart  should  identify 
months  as  "month  1,  2"  etc,  rather  than 
by  name  of  month  as  the  grant  start  date 
will  not  be  determined  until  all 
applications  are  reviewed.  The 
accomplishment  of  these  tasks  and 
objectives,  as  well  as  problems  and 
delays  therein,  will  serve  as  the  basis 
for  quarterly  progress  reports  to  FMCS. 

5.  Evaluation — Applicants  must 
provide  for  an  external  evaluation  or 
internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives. 

An  evaluation  plan  must  be  developed 
which  will  briefiy  discuss  what  basic 
questions  or  issues  the  assessment 
would  examine  and  what  baseline  data 
the  committee  staff  would  already  have/ 
or  will  gather  for  the  assessment.  This 
section  should  be  written  with  the 
application's  own  goals  and  objectives 
clearly  in  mind  and  the  impacts  or 
changes  that  the  effort  is  expected  to 
cause. 

6.  Letters  of  Commitment — 
Applications  must  include  current  letters 
of  commitment  from  all  proposed  or 
existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support  the 
application  and  are  willing  to  personally 
attend  scheduled  committee  meetings. 


7.  Other  Requirements — Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
how  many  employees  will  be  covered  or 
represented  through  the  labor- 
management  committee; 

(b)  from  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  breakout 
of  annual  operating  costs  and 
identification  of  all  sources  and  levels  of 
financial  support; 

(c)  a  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  an  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  an  assurance  that  written  minutes 
of  all  committee  meetings  will  be 
prepared  and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  area.  For  existing 
committees,  the  extent  to  which  the 
committee  will  focus  on  expanded 
efforts. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  For  inplant 
applicants,  this  section  will  address  the 
degree  of  innovativeness  or  uniqueness 
of  the  proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application. 

(5)  The  feasibility  and  thoroughness  of 
the  implementation  plan  in  specifying 
major  milestones  and  target  dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
fiscal  feasibility  vs.  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration 
and  quality  of  the  application:  and. 

(8)  The  cost  value  to  the  government 
of  the  application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  and  other  qualities  that 
enhance  an  applicant's  value  in 


encouraging  the  labor-management 
committee  concept. 

C.  Eligibility 

Eligible  grantees  include  State  and 
local  units  of  government,  private  non- 
profit labor-management  committees,  or 
a  labor  or  management  entity  on  behalf 
of  a  committee  that  will  be  created 
through  the  grant,  and  certain  third 
party  private  non-profit  entities  on 
behalf  of  one  or  more  committees  to  be 
created  through  the  grant.  Federal 
government  agencies  are  not  eligible. 

Third  party  private  non-profit  entities 
which  can  document  that  a  major 
purpose  or  function  of  their  organization 
has  been  the  improvement  of  labor 
relations  are  eligible  to  apply.  However, 
all  funding  must  be  directed  to  the 
functioning  of  the  labor-management 
committee,  and  all  requirements  under 
Part  B  must  be  followed.  Applications 
from  third-party  entities  must  document 
particularly  strong  support  and 
participation  from  all  labor  and 
management  parties  with  whom  the 
applicant  will  be  working.  Applicants 
from  third-parties  which  do  not  directly 
support  the  operation  of  a  new  or 
expanded  committee  will  not  be  deemed 
eligible. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  funding  are  not  eligible  to 
apply  for  funding  to  continue  or  expand 
their  prior  efforts. 

D.  Allocations 

FMCS  has  received  an  FY85 
appropriation  of  $1  million  for  the 
Labor-Management  Cooperation 
Program.  Specific  funding  levels  will  not 
be  established  for  each  type  of 
committee.  Instead,  the  review  process 
will  be  conducted  in  such  a  manner  that 
a  least  two  awards  will  be  made  in  each 
category  (inplant,  industry,  public 
sector,  and  area),  providing  that  FMCS 
determines  that  at  least  two  outstanding 
applications  exist  in  each  category. 
After  these  aplications  are  selected  for 
award,  the  remaining  applications  will 
be  awarded  according  to  highest  score 
without  regard  to  category. 

FMCS  reserves  the  right  to  retain  up 
to  5  percent  of  the  FY85  appropriation  to 
contract  for  program  support  purposes. 
In  addition.  $80,000  will  be  reserved  for 
support  of  the  Third  National  Labor- 
Management  Conference. 

E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e.,  in  existence  at  least  12  months 
prior  to  the  submission  deadline)  will  be 
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for  a  period  of  12  months.  If  succcessful 
progress  is  made  during  this  initial 
budget  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  12  months  at  double  the 
initial  cash  match  ratio.  The  total  project 
period  will  thus  normally  be  no  more 
than  24  months. 

Initial  awards  to  establish  new  labor- 
management  committees  (i.e..  not  yet 
established  or  in  existence  less  than  12 
months  prior  to  the  submission 
deadline),  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made 
during  this  initial  budget  period  and  if 
sufficient  appropriations  for  expansion 
and  continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  18  months  at  double  the 
initial  cash  match  ratio.  The  total  project 
period  will  thus  normally  be  no  more 
than  36  months. 

The  dollar  range  of  awards  is  as 
follows: 
—Up  to  $35,0(»  in  FMCS  funds  per 

annum  for  existing  in-plant  applicants; 

up  to  $50,000  over  18  months  for  new 

in-plant  committee  applicants; 
—Up  to  $75,000  in  FMCS  funds  per 

annum  for  existing  area,  industry  and 

public  sector  committees  applicants; 
—Up  to  $100,000  per  18-month  period  for 

new  area,  industry,  and  public  sector 

committee  applicants. 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal  funding 
level  and  grantee  match,  applicants  may 
supplement  these  funds  through 
voluntary  contributions  from  other 
sources. 

F.  Match  Requirements  and  Cost 
Allowability 

In  FY85,  applicants  for  new  labor- 
management  committees  must  provide 
at  least  10  percent  of  the  total  allowable 
project  costs.  Applicants  of  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  must  be  in 
cash  rather  than  in-kind  goods  for 
services.  Matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income."  and  may  not  be  used 
for  matching  purposes. 

It  will  also  be  the  policy  of  this 
program  to  reject  all  requests  for 
indirect  or  overhead  costs.  In  addition, 
grant  funds  must  not  be  used  to  supplant 


private  or  local/state  government  funds 
previously  made  available  for  these 
purposes.  Also,  under  no  circumstances 
will  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  paid  or  otherwise 
compensated  out  of  grant  funds  for  time 
spent  at  committee  meetings  or  time 
spent  in  training  sessions. 

For  a  more  complete  discussion  of 
cost  allowability,  applicants  are 
encouraged  to  consult  the  FY85  FMCS 
Financial  and  Administrative  Crants 
Manual  which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

Applications  must  be  postmarked  no 
later  than  May  10, 1985.  No  applications 
or  supplementary  materials  can  be 
accepted  after  the  deadline.  An  originial 
application,  containing  numbered  pages, 
plus  three  copies  should  be  addressed  to 
the  Federal  Mediation  and  Conciliation 
Service,  Labor-Management  Grant 
Programs.  2100  K  Street.  NW.. 
Washington,  DC  20427. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  an  FMCS  Grant 
Review  Board.  The  Director.  Labor- 
Management  Grant  Programs,  will 
finalize  the  scoring  and  place  the 
application  in  one  of  the  following  three 
categories:  (a)  unacceptable  for  funding, 
(b)  potentially  acceptable  for  funding 
but  funds  are  unavailable,  and  (c) 
recommended  for  funding. 

All  FY85  grant  applicants  will  be 
notified  of  results,  and  all  grant  awards 
will  be  made,  prior  to  September  30, 
1985.  Applications  submitted  after  the 
deadline  dates  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  prior  to 
the  convening  of  the  Grant  Review 
Board. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits, 
as  well  as  additional  information  or 
clarification,  can  be  obtained  by 
contacting  Peter  L.  Regner,  Federal 
Mediation  and  Conciliation  Service. 
Labor-Management  Grant  Programs, 
2100  K  Street,  NW.,  Washington,  DC 
20427,  or  calling  202/653-5320. 

Kay  McMurray, 

Director,  Federal  Mediation  and  Conciliation 
Service. 

|FR  Doc  84-31268  Filed  11-2S-84:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Manufacturers  Hanover  Corp.; 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  18, 1984. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  Manufacturers  Hanover 
Corporation,  New  York.  New  York;  to 
engage  de  novo  through  its  subsidiary, 
Manufacturers  Hanover  Leasing 
Corporation.  New  York,  in  providing 
data  processing  and  data  transmission 
services,  facilities,  data  bases,  and 
access  to  such  services,  facilities  and 
data  bases.  All 'Such  data  processing 
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services  would  be  restricted  to  financial, 
banking  and  economic  data  in 
accordance  with  written  agreements  so 
describing  and  limiting  the  services.  The 
facilities  would  be  designed,  marketed 
and  operated  for  the  processing  and 
transmission  of  such  data,  and  any 
hardware  provided  in  connection  with 
these  services  would  be  offered  only  in 
conjunction  with  software  that  had  been 
designed  and  marketed  for  the 
processing  and  transmission  of  such 
data.  In  addition,  the  general  purpose 
hardware  would  not  constitute  more 
than  30  percent  of  the  offering  package. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  23, 19S4. 
lames  McAfe«. 
Associate  Secretary  of  the  Board. 

|FR  Doc.  B4-312gO  FIM  11-2S-M:  »:*i  •m| 
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Sweetwater  Valley  Corp.;  Formation 
of;  Acquisition  by;  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  20. 1984. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Sweetwater  Valley  Corporation. 
Sweetwater.  Tennessee;  to  acquire  80 
percent  of  the  voting  shares  of  City  and 
County  Bank  of  McMinn.  Athens. 
Tennessee. 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  23. 1984. 
lanws  McAfee. 

Associate  Secretary  of  the  Board. 

|FR  Doc  •4-31280  Filed  11-2S-a4:  B.4S  ami 
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United  Community  Financial  Corp.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  20, 
1984. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  United  Community  Financial 
Corporation,  Wayland.  Michigan;  to 
acquire  A.H.  Johnson  Agency.  Inc.. 


Wayland.  Michigan,  thereby  engaging  in 
general  insurance  sales  in  a  town  with  a 
population  not  exceeding  5,000. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  23. 1984. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc  S4-31291  Filed  11-28-M:  B:45  amj 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  tt>e  Waiting  Period 
Under  ttte  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  pennits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Trantaction 


Wailing  panod 

tarminated 

•nactiv* 


(1)  84-096S— Trilan  Group  Umitad't  pro- 
poaad  acqusrtion  o<  voting  aacuntai  ol 
Stmpiicity  Pattam  Company.  Incofporal- 
ad.  (Manam  Group  Incorporatad.  UPE) 

(2)  84-1064— MuaHar  Company's  pro-  i 
poaad  acquiaHion  o<  ataal*  ol  VaNay  | 
Induatnai.  Incorporatad. 

(3)  84-l0eS— Jotlana.  Incorporatad's  pro- 
posad  acqunition  cH  vo«ing  aacuntaa  a< 
Hazai.  Incorporatad.  (Emacl  Hazal.  W. 
UPE) 

(4)  84-1099— Dawn  Chanical  Company's 
proposad  acquoiaon  of  aaaatt  a»  Tha 
Snarwin-Wriliams  Company 

(5)  64-1 100— Sealad  Powar  Corporation's 
propoaad  acqmaition  of  votmg  aacuribas 
of  0«»alonna  Tool  Company 

(6)  84-1 119— Blue  B«<i.  Incorporalad's 
through  ttta  Blua  BaN  Savings  ProW 
Shanng  and  Raaremam  Plan  proposad 
acquwinn  of  volmg  sacuntws  of  Blua 
Bati  Moorporatad 

(7)  64-1076— napuMc  HaaW<  Corpora- 
tion's proposad  acquisrtion  of  vomg  sa- 
cuiitoas  of  HaaWi  Rasourcas  Corpora- 
lion  o(  Amarica. 


Nov.  2.  1984. 


Do. 


Do. 


Do. 


Do. 


Do. 


Nov  6.  19 


4fiS5fi 


Fedard  R^girter  /  V^i  48.  Wo.  231  /  Thursday.  Nofrentber  29.  IflM  /  l^totioes 


(8)  84-1079— CBS  lncoipor»ted"s  pro- 
fsaad  aaqucAm  ol  xokng  tacajnMs  a< 
Tn-Star  Piclures.  Incwpotaled  a  naiir% 
lormad  lomt  wnturo  LUfpuilliui 

(9)  84-1060— Time  Incorpofated's  wo- 
poaad  SKurlias  o<  Tn-Star  Picturss. 
*ncofpon1ad.  a  nawty  luiiwd  jowt  vw 
Iw  oofpocaaon. 

(10)  84-1082— Tha  Coca-Cola  Convarv's 
proposed  acquertion  of  voimg  secuntm 
ol  Tn-Star  PiclLcas.  Inctxpocalail  e 
ne«^  lormed  lovn  vanture  corporabor 

(11)  84.1086-Houslon  Nalu«  Gas  Coc 
porabon'i  .papaaaM  aa^MBtiaii  «( 
vokng  aecMiae*  o«  Zapata  GuN  MaisK 
Corporation,  a  foatt  vanaaa. 

(12)  84-1067— Zapala  Cotpocaaan't  pro- 

I  Mana  CaiVaMtan.  a  jaar 


Do 


(13)  84-1066— H^Hxjrton  Convany's 
propoaed  acquisition  of  votng  sacufitia!> 
0«  Ziv«a  Gi«  ttanna  CorpoMloa.   a 


(14)     64-10M    Hawacrmaam     Fuwfs 
prapoaad  actMaiaBn^  ^fPlaiQ  aacwMn 


(15)  W-TOO— Lartiarwi  )4c»pital  Toun 
'^■kaa's^apDaaa  anqiwiaon  af  aaaatt 
I  n^atlai     llnipW  Foandaaon 

(16)  S4.1t06-na»a(  Dkjtc*  Pwroteum 
Cuin»i)'i  popuaaa  acMulBilMi  ot 
aaaattd  Unlad  Sllaa  Slaal  Cnipaia 
ion. 

(17)  »«-rH»-Ti»)n    Group.    Umlad-s 

in I  iillJ 

ol 


(18)  84-1137-RaMnara  Tvlamontaae.  S 
Km  an«aaa6  «aqiaaitBn  ol  voang  aacii 
r<iiaa«IJaanal  An  Oanparv 

(19)  84-0B87— Uanan  Goav  kcoipD 
ntairs  iiiiinml  ar.nuaWuii  dl  voarv 


lol  Tnion 

(26)    B4-1ll7-8lua    Crats    and    Blu* 
Staatd  o«  Gaaiga^CaluntMe.  Incerpo- 

10*  BhieCraaaano 
Wua  SaaM  tJI  Qaoigia/ManM.  kcor- 

(21)     M-US6-ScMai*aitar     LaMari:* 
prapoaad  acquaikon  of  noting  lacuolws 


(22)  64-1t03-ftorae 
SavaiQi  •  i-oan  s  prnpoaad  arritapaor 
a«  aMng  aocxaiaa  ol  Xmnson  Mton. 
gaga  and  FiaaoM  Carpoaaan.  Tt* 
KnMaon  Comparaaa.  Inc.  (DonMd  T 
Knutsoa  UPE) 

(23)  84-IM6— Pnoa  Camaiinicakons 
Ca«a«Mn'a  propoaed  actjutsition  of 
aaaak  «i  TV  Broadcasting  Siamna. 
Weaa-TV.  Peota  and  KHCF-TV.  Je«er 
son  caiy.  (Kansas  City  Southern  Indus- 
Ma.  IncDipaaBMd.  UPE) 

(24)  84-1134— fopaeo  llnaiu  PI.C1  pro- 
poaed acquaition  ol  laMig  lai  niaai  of 
G4)son-Ho>nans  Cprapai^ 

(25)  84-1136— GoMtatatt 
ratad's  proposed  ao^aalkoa  Of 
o«  Houaetiold  Intemeaonel.  Incoipom- 


(26)  84-113* 
propoaed  arqiiaaii  o)  aaasia  ai  Ike 
School  Omaon  ol  Harper  8  Row  Pub- 
hihors.  lRO0rporMa6. 

(27)  84-1140— Heatay  mna.  •acoiporal- 
ed"!  propoaed  acquisilion  o<  aaaala  e< 
San  Fraoaco  Ctmmm  Maaaoales. 

128)  84-1068— GMal  Wulliwi  faakoosa 
Corporaaon's  proposed  acquaaion  of 
voang  aaowAea  al  Ww  Ciaiiieiu  Paper 
Compeny.  (Men  E  tang.«TC) 

(29)  84-1133— Eaaatwi  Kad*  Con^a- 
ny's  proposed  au»ji»liuii  t3f  voting  aa-  \ 
cwiaes  ot  Sun  Nhcrosyslems.  Inc 

(30)  84-1881— Qraham  nesoureas  Ineor- 
poralad's  propuaad  acqumaon  ol 
aaaals  ct  Texas  miamaaonal  Convany 


Do 

Nov  7.  1984 

T)o. 

Do. 

Do. 

Do 
Do 

Do. 

Do 

Nov.  8,  1864. 

Do 

>«¥  9.  1964 
Od 

Do. 

Do 
Do 

Bo 

Do 

1«>»   t5.  1864 

Do 
i'tov   16.  1984. 


Transaction 


(31)  84-1115— Eixon  Cocporatun's  pro- 
posed acqusilion  ot  assets  of  cenam 
04  and  gas  papduoaig  vrapsmaa  * 
Yoakum  Ojunly.  TX .  and  cartion  dne- 
ide  producing  properties  >n  New  Mexico 
and  Colorado.  ComaN  Ol  Con«any, 
(Nancy  C  McGee.  UPE) 

(32)  84-1121  DWatea^  mt  Cen«iany. 
PLC's  proposed  acquisition  si  votng 
sucaiiaai  ot  Vie  Bumufliaiii  Cuipuia- 
lion.  Beetnce  CnmiiiiiMa.  inoMpaalaA 
UPE) 

(33)  S4-n26-Allwd  Corporation's  pro- 
PDaaa  ^oQi^aann  w  vwag  aaoi^aea  at 
Amea  Syatama,  JNcarpaialatl  IMaaaal 
R  Caldera.Uf^ 

(34)  84-ll46-4Jnocal  Oorporatiorfs  pro- 
posed acvaMan  of  ««^a  aacutitias  •! 
NEC  Acqaailion  Conipany.  (DiMnoad 
Shamrock  Cornpany  UPE) 

(35)  84-1180— The  Home  Oapei  Inior- 
«araMd°s  prapoead  acoasMon  at  ««t6 
securities  01  Boaiater  Home  OnMr.  hv 
corporated.  (Oa—tai.  Incarpaiaftl. 
UPE) 

(36)  84-1170— Masoo  Corporattoa's  .pro- 
posed at-guisUMi  at  voting  sec»1tiaa  o( 
Acqua  atass  Qoiperabon.  IE.  naiial 
Btasmgama.  UPE) 

(37)  84-1171— E  'Bananl  Blasngama's 
protxned  aBquaiHon^  Dding  aauaiaaa 
ol  Maace  CorpowtaHi. 


Waiting  paritxl 
larmnsted 
eftectwe 


Do 


Do 


Do 


Do 


Do 


Do 


Sandra  M.  Peay.  Legal  Technician. 
Premerger  NotificatitiB  Office,  Bureaa  of 
Competitkm.  Room  301,  Federal  Trade 
Commisaioo,  Wathin^ton.  DXl  20580. 
(202)  523-3694. 

By  ditechoii  of  the  Omausgion. 
EndlyH-lbadk, 

Secrelary. 

|FR  Ooc.  84-31281  Died  11-28-84:  8:45  ani| 
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GENEFML  SERVICES 
ADMMtSTRATIOM 


Offioa  «f  Faderal  Supply  and 

Federal  Hotel/llotai  OiacotHit 
Directory,  January  1985  Edition;  Notice 
of  AvaOabiUty 

The  General  Services  AtJministration 
(GSA)  annmmces  the  seventh  edition  of 
the  Federal  Hotel/Motel  Discount 
Directory,  which  is  scheduled  for 
publication  in  January  1965.  The 
directory  wfll  indnde  trver  4,300  hotels 
and  motels  in  more  than  1.448  domestic 
and  foreign  cities  tan  rnorease  of  fl57 
estsbhshments  and  248  cities  over  the 
Janoary  1964  directory),  and  will  provide 
information  to  Federal  tra^'elers  to  assist 
them  m  secoring  the  most  economical 
lodging  available.  The  directory  will 
inciade: 

1.  OiBcoant  lodging  rates  effective  for 
1  year 

2.  Types  of  accommodations  and 
facilities  avaihihle  to  Federal  travelers, 
suchaa  acoommodatians  for 
handicapped  penons.  free  pankixig.  free 


bmousine  aervioe.  and  whether 
restaurants  af e  located  <an  the  facility's 
premises: 

3.  Whether  esttatblisfamentB  acoept  fhe 
Dbktb  Cinfo  ohsi^e  cart:is: 

4.  Whether  establishments  guarantee 
the  published  discourrt  rates:  and 

5.  Information  on  where  agencies  or 
individual  Federal  travelers  may  obtain 
tax  exemption  certificates. 

Agencies  are  encouraged  to  "ride" 
GSA's  printing  requisition  and  to  order  a 
sufficient  siippJ^'  tff  d'u-ectories  to  satisfy 
their  headquarters  aad  field  office  xieecis 
for  1985.  This  Federal  Register  notice 
wiB  be  the  only  annomrced  opportunity 
to  "ride"  GSA's  prrntrng  requisition  for 
the  1985  directory. 

Agencies  shntfid  submit  a  Standard 
Form  (SF)  1,  Consolidated  Prtntrng  and 
Binding  Requisition,  crtmg  the  trite  tjf  the 
directory,  quantity  desired,  and  a 
reference  to  GSA's  priatiag  neqaiBrtion 
nioaber  5-0ft204.  The  caa^^eted  SF  1 
should  be  sent  to  the  Gowenment 
Printing  Office  {GPO),  Planning  Service. 
Room  836,  Washington.  DC  20402.  no 
later  than  Deceaiiber  7..  1984. 

Siogk  co|ries  may  be  obtained  (sver- 
Ihe-counter  at  GFO  bookstores,  by 
caUk^  t^GPO  order  desk  at  {202)  783- 
3238  (FTS  aoit  availablei  oriby  writing  to 
the  Superintendent  <»f  DocMaients. 
Government  Printing  Office. 
Washington.  DC  20402.  The  cost  of  the 
directory  will  be  announced  by  GPO  at 
the  time  of  publication. 

By  promoting  and  supporting  the  GSA 
Hotel/Mole!  Disooimt  Directory  program 
within  your  agency,  you  will  help  to 
reduce  significantly  the  lodging  costs  to 
Federal  travelers.  GSA  wiU  continue  its 
effort  te  •oonstantly  expand  the  number 
of  discount  lodging  establishments  and 
the  number  of  cities  where  discount 
lodgings  are  available  and  to  seek 
greater  discounts  for  the  Federal 
travelers. 

Dated:  'November  20, 13B4. 

|ame8  |.  Gcady,  )r.. 

Director  ofPoJicy  and  Agency  Assistancie. 
Office  of  FedeFol  Supply  and  Services. 

|KR  Do<'  84-.112(^  Kilpd  11-28-84:  8:45  am) 
BILLING  CODE  8820-24-81 

National  Archives  and  ftacofda 
Seraioe 

Advisory  Cuiiiiiiittee  on  r\ esei  vatlui i, 
MeeMnQ 

Notice  is  hereby  given  that  the 
Executive  Gommittee  of  the  i\dvi«ory 
Committee  on  Preservation  wiH  meet  on 
Tuesday.  January  22, 1185.  from  10:00 
a.m.  to  5:00  p  m.  in  Room  105  of  the 
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National  Archives  Building. 
Washington,  D.C. 
The  agenda  for  the  meeting  will  be: 

1.  Review  of  the  Archivist's  comments 
on  the  Committee's  recommendations 
concerning  preservation  policies  and 
practices  at  the  National  Archives. 

2.  Review  of  conservation  program. 
The  meeting  will  be  open  to  the 

public.  For  further  information,  call  Alan 
Calmes  on  202-523-3159. 

Dated:  November  14. 1964. 
Robert  M.  Warner, 

Archivist  of  the  United  States. 

|FR  Doc.  84-31283  Piled  11-28-84:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttte  Secretary 

Federal  Financial  Participation  in  State 
Assistance  Expenditures;  Federal 
Matching  Shares  for  Aid  to  Families 
With  Dependent  Children,  Medicaid, 
and  Aid  to  Needy  Aged,  Blind,  or 
Disabled  Persons  for  October  1, 1985 
Through  September  30, 1987 

agency:  Office  of  the  Secretary.  HHS. 
action:  Notice. 

summary:  This  notice  announces  the 
"Federal  percentages"  and  "Federal 
medical  assistance  percentages"  that  we 
will  use  in  determining  the  amount  of 
Federal  matching  in  State  welfare  and 
medical  expenditures.  The  table  gives 
figures  for  each  of  the  50  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands.  Title 
XIX  of  the  Social  Security  Act  (the  Act) 
exists  in  each  jurisdiction,  title  IV-A  in 
all  jurisdictions  except  American  Samoa 
and  the  Northern  Mariana  Islands,  titles 
I,  X,  and  XIV  operate  only  in  Guam  and 
the  Virgin  Islands,  while  title  XVI 
(AABD)  operates  only  in  Puerto  Rico. 
The  percentages  in  this  notice  apply  to 
State  expenditures  for  assistance 
payments  and  medical  services  (except 
family  planning  which  is  subject  to  a 
higher  matching  rate).  The  statute 
provides  separately  for  Federal 
matching  of  administrative  costs. 

Sections  1101(a)(8)  and  1905(b)  of  the 
Act  require  the  Secretary  of  Health  and 
Human  Services  to  publish  these 
percentages  each  even-numbered  year. 
The  Secretary  is  to  figure  the 
percentages,  by  formulas  in  those 
sections  of  the  Act,  from  the  Department 
of  Commerce's  statistics  of  average 
income  per  person  in  each  State  and  in 
the  Nation  as  a  whole.  The  percentages 
are  within  upper  and  lower  limits  given 


in  those  two  sections  of  the  Act.  The 
statute  specifies  the  percentage  to  be 
applied  to  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands. 

The  "Federal  percentages"  are  for  Aid 
to  Families  with  Dependent  Children 
(AFDC)  and  aid  to  needy  aged,  blind,  or 
disabled  persons,  and  the  "Federal 
medical  assistance  percentages"  are  for 
Medicaid.  However,  under  section  1118 
of  the  Act,  States  with  approved 
Medicaid  plans  may  claim  Federal 
matching  funds  for  expenditures  under 
approved  State  plans  for  these  other 
programs  using  either  the  Federal 
percentage  or  the  Federal  medical 
assistance  percentage.  These  States  may 
claim  at  the  Federal  medical  assistance 
percentage  without  regard  to  any 
maximum  on  the  dollar  amounts  per 
recipient  which  may  be  counted  under 
paragraphs  (1)  and  (2)  of  section  3(a), 
403(a),  1003(a).  1403(a),  and  1603(a)  of 
the  Act. 

dates:  The  percentages  listed  will  be 
effective  for  each  of  the  eight  quarter- 
year  periods  in  the  period  beginning 
October  1, 1985  and  ending  September 
30, 1987. 
FOR  FURTHER  INFORMA-HON  CONTACT. 

Mr.  Emmett  Dye,  Office  of  Family 
Assistance,  Social  Security 
Administration,  Room  2227.  Switzer 
Building,  330  C  Street  SW.,  Washington, 
D.C.  20201.  Telephone  (202)  245-9234. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.808 — Assistance  Payments — 
Maintenance  Assistance  (State  Aid);  13.714 — 
Medical  Assistance  Program) 
Dated:  November  26, 1984. 
Margaret  M.  Heckler. 
Secretary  of  Health  and  Human  Services. 

Federal  Percentages  and  Federal' Medi- 
cal ASSISTANCE  Percentages.  Effective 
October  1,  1985-September  30,  1987 
(Fiscal  Years  1986  and  1987) 


Federal  Percentages  and  Federal  MEOt- 
CAL  Assistance  Percentages,  Effective 
October  1,  1985-September  30,  1987 
(Fiscal  Years  1986  and  1967)— Continued 
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Health  ResourcM  and  Service* 
Administration 

Availability  of  Funds  for  IMatemal  and 
criild  Health  Projects 

aoency:  Public  Health  Service,  HHS. 
ACTION:  Notice. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  funds  are  now  available 
for  grants  for  carrying  out  the  following 
activities:  special  Maternal  and  Child 
Health  (MCH)  projects  of  regional  and 
national  significance  which  contribute 
to  the  improvement  of  services  for 
mothers,  children  and  handicapped 
children;  MCH  research  and  training 
projects:  genetic  disease  testing, 
counseling  and  information  projects; 
and  hemophilia  diagnostic  and 
treatment  centers.  Awards  will  be  made 
under  the  program  authority  of  section 
502(a)  of  the  Social  Security  Act.  as 
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ndsd  fay  the  OmBAm  Badset 
RgcoBcHiatmm  Act  of  7981  {Pub.  L. 
97-35).  whidi  is  known  as  the  Maternal 
and  ChiU  Heahh  Federal  Set-Aside 
Program.  Because  of  the  diverse  nature 
of  the  section  502(a)  grants  and  of  their 
varying  funding  cycles,  HRSA.  through 
this  notice,  invites  potential  applicants 
to  inquire  about  program  guidelines  and 
speciFic  application  requirements  for  the 
particular  grant  in  which  they  are 
interested  and  then  to  make  their 
applicatrons  for  funding. 
imte:  Datles  by  which  applications  must 
bo  received  differ  for  the  several 
categories  of  grants,  but  range  from 
March  1  to  August  1. 1985,  with  most 
deadlines  occurring  in  March  and  April. 
Specific  iniormation  on  filing  deadlines 
wiH  be  inciuded  in  the  program 
guidelines  which  will  be  mailed  to 
interested  applicants  as  part  of  the 
application  materials.  Interested 
applicants  should  make  their  inquiries  to 
the  address  above  as  soon  as  passible. 
FOn  FURTMER  INRMMWATION  CONTACT 
Potential  applicants  wishing  to  inquire 
about  po8sk>le  grant  support  should 
address  their  inquiries  rn  writing  to  the 
OfDce  of  tlK  Director.  Division  of 
Maternal  and  Child  Health.  Bureau  of 
Health  Care  Delivery  and  Assistance, 
Room  6-«S,  Parklawn  Building,  5600 
Fishers  Lane,  RockvtHe,  Maryland  20857. 
(3ei)44*-2170. 

suppLEMEirrAirr  informatton:  The 
Omubm  Budget  Reconciliation  Act  of 
1981  revised  Title  V  of  the  Social 
Security  Act  to  eatabksh  the  Matenud 
and  Child  Health  Services  Block  Graat. 
Between  10  and  15  percent  of  the  funds 
appropriated  for  Title  V  in  each  fiscal 
year  are  to  be  retained  by  the  Secretary 
for  the  award  of  ^ants  for  the  purposes 
specified  above.  These  programs  were 
previously  supported  under  sections 
503(2J,  504(2).  511  and  512  of  the  Social 
Security  Act  and  under  sections  llOl 
and  1131  of  the  Public  Health  Service 
Act  as  in  effect  prior  to  the  enactment  of 
Pub.  L.  97-35. 

Approximately  $15.0  million  is 
anticipated  to  be  available  for  t^ 
support  of  new  and  competilive  renewal 
proiects.  Of  the  total  available, 
approximately  $4^  million  has  been 
allocated  for  trainiag,  $2.0  million  for 
research,  $1.8  million  for  genetics.  $.6 
million  for  hemophilia  and  $6^  million 
for  special  MCH  improvement  projects. 

Consistent  with  the  statutory  purpose 
of  improving  maternal  and  child  health, 
the  Department  will  examine 
applications  for  funds  under  the  above 
categories  (with  the  exception  of 
hemophilia]  to  determine  the  extent  to 
which  they  will  promote  improvements 
in  maternal  and  infant  health  care  and 


will  deal  with  assoaated  prafaleras, 
including  the  anacoeptafa^  high  rates  of 
low  birdi  weight  Deanatal  and 
postneonatal  mortality,  and  tiie  barriers 
to  initiation  and  coRtiflnation  of 
breastieeding.  Fmmb  ako  anil  be 
avaiUMe  for  the  devekfaaeat  of  health 
promotion  and  prevention  actrvtiies  for 
children,  adolescents  and  their  families, 
social  services  in  support  of  the  needs  of 
severely  handicapped  children,  and 
improvements  in  services  for  the 
handicapped  and  chronically  ill  child 
and  young  adult. 

In  terms  of  what  types  of  entities  may 
apply  for  the  various  types  of  set-aside 
grants,  it  should  be  noted  that  the 
statute  at  section  502(aK2]  provides  that 
training  grants  nay  be  made  only  to 
public  or  nonprofit  private  institutions  of 
higher  learning  and  that  research  grants 
may  be  made  only  to  public  or  nonprofit 
private  institutions  of  higher  learning  or 
to  nonprofit  agencies  and  organizations 
engaged  in  research  or  in  maternal  and 
child  health  or  crippled  children's 
programs.  Under  the  applicable 
provisions  of  42  CFR  Pari  51d,  governing 
comprehensive  hemophilia  diagnostic 
and  treatment  center  grants,  only  public 
and  nonprofit  private  entities  are 
eligible  to  receive  such  grants  (see  42 
CKR  51d.l01).  Similarly,  with  respect  to 
genetic  diseases  testing  and  counaeHrrg 
program  grants,  «nly  public  and 
nonprofit  private  entities  are  eligible  to 
receive  such  grants  («e€  42  CFR  51f.l03). 
There  are  no  statutory  or  regulatory 
limitations  on  the  type  of  entity  which 
may  apply  for  special  MCH 
improvement  profect  grants. 

All  requests  for  afiphcation 
information  must  be  in  writing  and  must 
specify  clearly  the  type  of  applicant 
organization  or  agency  and  the  specific 
type  of  project  for  which  informatioa  is 
desired.  It  is  essential  that  all  interested 
applicants  responding  to  this 
announcement  specify  one  of  the 
following  activities  as  the  primary 
interest  of  their  request: 

(1)  research; 

{z]  training; 

{3j  genetic  disease  testing,  counseling 
and  information; 

(4)  hentophilia  diagnostic  and 
treatment  centers:  or 

(5)  special  MCH  improvement 
projects,  e,g.,  those  which  test  or  show 
the  effectiveness  of  a  given  approach  or 
technique  in  the  provision  of  maternal 
and  child  health  care. 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  proposing  rules  for 
implementing  this  program  was 
published  on  January  12, 1983  (48  FR 
1323).  That  NPRM  proposes  revising  42 
CFR  Part  51a  (Grants  for  Maternal  and 
Child  Health  and  Crippled  Childrens 


Services),  Part  Sid  (Grants  for 
Hemophilia  Treatment  Centers),  and 
Part  Slf  (n-«iect  Grants  for  Ger*e+ic8 
Diseases  Testing  and  Counseling 
Programs^  by  eliminating  repetitive  and 
unnecessary  provisions  in  those 
regulations  and  by  providing  for  a  single 
regulation  to  govern  the  various  project 
activities  included  in  the  set-aside 
program.  The  comment  period  on  the 
NPRM  ended  on  February  11, 1983. 

On  June  25, 19B2,  42  CFR  Parts  51a, 
51d  and  Slf,  which  were  initially  issued 
under  the  authorities  of  Title  V  of  the 
Social  Security  Act  and  sections  1101 
and  1131  of  the  Public  Health  Service 
Act,  as  in  effect  prior  to  the  1981  Public 
Law  97-35  amendments,  were  amended 
to  make  them  applicable  to  projects 
awarded  under  the  new  section  302(aJ 
authority  (see  47  FR  27824).  The 
preamble  to  that  amending  document 
states  that  until  a  concise  new 
regulation  governing  the  set-aside 
program  can  be  developed,  the  amended 
regulations  issued  under  the  former 
categorical  authorities  (42  CFR  Parts 
51a,  51  d  and  Slf)  ere  to  govern  the 
award  of  set-aside  funds.  However,  the 
Department  notes  that  42  CFR  Part  51a 
was  removed  from  the  Code  of  Federal 
Regulations  effective  October  1, 1982 
(see  47  FR  48593). 

The  MCH  program  is  listed  as  Mo. 
13.110  in  the  QMB  CataJog  af  Federal 
Domestic  Assistance. 

Dated:  November  21. 1984. 
Robert  <k«hMn,  M.D., 

Administrator,  Assistmrt  Sargean  General. 
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DEPARTMENT  OF  THE  JNTERIOR 

Bureau  of  1.and  Management 

Clear  Creek  Shale  OH  Pro)ect; 
Colorado 

AOaNCV:  Bureau  of  Land  Management. 
Interior. 

AcnOM:  Notice  of  availability  of  record 
of  decision. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  the 
Record  of  Decision  (ROD)  for  the  Clear 
Creek  Shale  Oil  Project.  The  decision  is 
to  implement  the  Agency's  Preferred 
Alternative  as  designated  in  the  Final 
EIS. 

SUPPLEMENTARY  MPORMATIOM:  The 
Bureau  of  Land  Management  has 
decided  to  approve  the  Agency's 
Preferred  Alternative  as  designated  in 
the  FEiS  dated  October  28. 1983.  The 
preferred  alternative  is  the  Fnirta  I 
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conHguration  at  a  100,000  barrel-per-day 
production  cate.  The  ROD  sumniarues 
the  EIS  scoping  process,  alternatives 
considered,  components  of  the  preferred 
alternative,  decision  rationale. 
mitigation,  and  monitoring. 

Availability:  Single  copies  of  the  ROD 
may  be  obtained  from;  Chevron  EIS 
Team  Leader.  Bureau  of  Land 
Management,  764  Horizon  Drive.  Grand 
Junction.  CO  81504^  (303)  243-6552.  FTS 
323-0811. 
Dick  Fr«el, 

Associate  District  Manager.  Grand /unction 
District. 
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WyoRMn^  Fsrifsl  Tentnnstiefi  of  ■ 
ClnsHlcaden  of  IMiHc  Land*  f or 
Multiple  Us 


agency:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 
action:  Notice. 

summary:  This  action  parUally 
terminates  a  classification  of  public  land 
for  multiple  use  management  published 
December  9. 1970.  insofar  as  it  affects  10 
acres  located  in  the  Pryor  Mountain 
Wild  Horse  Range. 
FOR  FURTHER  MRMUMATIOM  CONTACT: 
James  Binando,  Chief.  Branch  of  Land 
Resources.  Bureau  of  Land  Management. 
Montana  State  Office,  P.O.  Box  36800, 
Billings.  Montana  50107.  (406)  657-6082. 
SUPPLEMENVAAV  MMMMkTWN:  Pursuant 
to  the  auliMwity  delegated  by  Appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  January  3, 1983.  the 
Bureau  of  Land  Management 
classification  for  multiple  use 
management  is  hereby  partially 
terminated  insofar  as  it  affects  the 
following  described  lands: 

Sixth  Principal  Meridian 
T.  58  N..  R.  95  W.. 

Sec.  22,  SViNW^SWy^SWW.  and 

NMiSwv«swy«9wy4. 

The  area  described  contains  10.00  acres  in 
Big  Horn  County.  Wyoming. 

The  above  referenced  classification 
segregated  the  described  public  land 
from  appropriation  under  the 
agricultural  land  laws  (43  U.S.C  Parts  7 
and  9;  25  U.S.C.  334)  and  from  sales 
under  section  2455  of  the  Revised 
Statutes  (43  U.S.C.  1171)  and  from 
appropriation  under  the  mining  laws  (30 
U.S.C.  21).  The  lands  have  been  and 
remain  open  to  mineral  leasing. 

At  8  a.m.  on  November  30, 1984,  the 
segregative  effect  imposed  by  the 
classification  will  terminate  insofar  as 


they  affect  the  above  described  public 
lands.  The  lands  described  above  shall 
be  open  to  operation  of  the  public  land 
laws  generally,  subject  to  valid  existing 
rights  and  provisions  ef  exi^ng 
withdrawtals  and  the  requirements  of 
apphcable  laws.  All  valid  applicatiens 
received  prior  to  8  a.m.  on  November  3a 
1984,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shali  be  cenaidered 
in  order  of  filing.  Appropriation  of  the 
lands  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  Sec. 
38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  state  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
deteminations  in  local  courts. 
Marvin  LeNsue, 
Acting  State  Director. 
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Notice  of  Realty  AcMon— CompeMive 
Sale;  Nevada 

The  Notice  of  Realty  Action  published 
in  the  Federal  Register  on  August  9. 
1984,  identified  342.85  acres  as  suitable 
for  disposal  through  sale  under  Section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976>  43  U.S.C.  1701, 
1713. 

The  Notice  of  Realty  Action  is 
amended  to  include  the  foliowingr 
Immediately  following  the  legal 
description,  the  statement,  "The  lands 
described  are  hereby  segregated  from 
appropriation  under  the  public  land 
laws  including  the  mining  laws,  pending 
disposition  of  this  action,"  is  inserted. 

The  following  information  is  included   c- 
under  Paragraph  10  as  Items  4  and  5: 

(4)  An  easement  60  feet  in  width  to 
accommodate  the  existing  highway 
frontage  road  within  the  NEy4SV^  Lot  1 
S W  y4,  E  V4N W  y4N W  y4SE  V*  and  the 

swy4NW'/4SEy4. 

(5)  Easements  33  feet  in  width  along     V 
the: 

(a)  Southern  boundary  of  the 
E'/^SWy4Nya  Lot  1  swy4 

(b)  Eastern  boundary  of  Lot  11 

(c)  Northern  boundary  of  the 

Ny2SWV4S'/.j  Lot  1  swy4 

(d)  Southern  boundary  of  the  N£y4S^ 
Lot  1  swy4 


(e)  Southern  boundary  of  the 

Evy><Ey4Nwy4SEy4 

(f)  Southern  boundary  of  the 

Ey2Nwy4Nwy4SEy4 

(g)  Northern  boundary  of  the 
Sy^NWyiSEyi  beginning  at  the  right-of- 
way  for  U.S.  Highway  395 

(h)  Northern  boundary  of  the 

swy4Swy4SEy4. 

The  last  paragraph  of  the  Notice  of 
Realty  Action  will  be  amended  as 
follows:  Tracts  of  public  land  not  sold  at 
the  first  offering  will  remain  available 
for  purchase  on  a  continuing,  over-the- 
counter,  "first-come  first-served"  basis 
at  the  appraised  fair  market  value  until 
sold  or  until  other  designation  or 
disposition. 

For  a  period  of  45  days  from  the  first 
publication  of  this  notice  amendment, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Carson  City 
District  Office  of  the  Bureau  of  Land 
Management,  1050  E.  William  Street, 
Suite  335,  Carson  City,  Nevada  89701. 
The  lands  will  be  offered  for  sale  no 
sooner  than  60  days  after  the  date  of  this 
notice  amendment.  Any  adverse 
comments  will  be  evaluated  by  the 
District  Manager  and  forwarded  to  the 
Nevada  State  Director,  Bureau  of  Land 
Management,  who  may  vacate  or  modify 
the  realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  State  Director,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated  this  21st  day  of  November  1984. 
Thomas ).  Owen, 

District  Manager.  Carson  City  District 
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Wyoming;  Realfty  Aclloft;  Modiffed 
CompetMve  Sale  of  n*Nc  Lands  in 
Westoa  County.  WY 

AQBSCV:  Bureau  of  Land  Management. 
Interior. 

action:  Modified  Competitive  Sale  of 
Land  Parcels  in  Weston  County, 
Wyoming 

SUMMAHV:  The  Bureau  of  Land 
Management  has  determined  that  the 
land  described  below  is  suitable  for 
public  sale  and  will  accept  bids  on  these 
lands.  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
1976  (90  Stat.  2750:  43  U.S.C.  1713) 
requires  the  BLM  to  receive  fair  market 
value  for  the  land  sold  and  any  bid  for 
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less  than  fair  market  value  will  be 
rejected.  The  BLM  may  accept  or  reject 
any  and  all  offers,  or  withdraw  any  land 
or  interest  on  the  land  for  sale  if  the  sale 
would  not  be  consistent  with  FLPMA  or 
other  applicable  law. 

The  planning  document, 
environmental  assessment/land  report, 
and  memorandum  and  letters  of  Federal, 
state,  and  local  contacts  concerning  the 
sale  are  available  for  review  at  the 
Bureau  of  Land  Management.  Newcastle 
Resources  Area  Office.  All  bids  and 
requests  for  information  should  be  sent 
to  BLM,  Newcastle  Resources  Area,  1501 
Highway  16  Bypass,  Newcastle, 
Wyoming  82701  (Phone  (307)  746-4453). 

The  land  described  below  is  hereby 
segregated  from  all  appropriation  under 
the  public  land  laws  including  the 
mining  laws  after  publication  in  the 
Federal  Register.  The  segregative  e^ect 
will  terminate  when  the  patent  is  issued 
or  270  days  from  the  date  of  publication 
of  this  notice. 
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Sale  Procedures 

1.  The  sale  will  be  conducted  by 
modified  competitive  bidding,  and  each 
parcel  will  be  offered  by  a  sealed  bid 
process  to  adjoining  landowners.  The 
apparent  high  bidder  will  be  required  to 
submit  evidence  of  adjoining 
landownership  before  the  high  bid  can 
be  accepted  or  terminated. 

2.  All  bidders  must  be  U.S.  citizens,  18 
years  of  age  or  older,  corporations 
authorized  to  own  real  estate  in  the 
State  of  Wyoming,  a  State,  State 
instrumentality  or  political  subdivision 
authorized  to  hold  property,  or  an  entity 
legally  capable  of  conveying  and 
holding  lands  or  interests  in  Wyoming. 

3.  Sealed  bidding  is  the  only 
acceptable  method  of  bidding.  All  bids 
must  be  received  in  the  Newcastle 
Resource  Area  Office  by  4:30  p.m.  on 
February  27, 1984.  at  which  time  the 
sealed  bid  envelopes  will  be  opened  and 
the  high  bid  announced.  The  high  bidder 
will  be  notified  in  writing  within  30  days 
whether  or  not  the  BLM  can  accept  the 
bid.  The  sealed  bid  envelope  must  be 
marked  in  the  front  lower  left-hand 
comer  with  the  words.  "Public  Land 


Sale.  W-86259.  Sale  Held  February  27. 
1985"  or  "Public  Land  Sale,  W-a6262, 
Sale  Held  February  27, 1985." 

4.  All  sealed  bids  must  be 
accompanied  by  a  payment  of  not  less 
than  ten  (10)  percent  of  the  total  bid. 
Each  bid  and  any  final  payment  must  be 
accompanied  by  certified  check,  postal 
money  order,  bank  draft,  or  cashier's 
check  made  payable  to:  DEPARTMENT 
OF  THE  INTERIOR-BLM. 

5.  Failure  to  pay  the  remainder  of  the 
full  price  within  180  days  of  the  sale  will 
disqualify  the  apparent  high  bidder  and 
the  deposit  shall  be  forfeited  and 
disposed  of  as  other  receipts  of  the  sale. 
If  the  apparent  high  bidder  is 
disqualified,  the  next  high  bid  will  be 
honored  or  the  land  will  be  reoffered 
under  competitive  procedures.  If  two  (2) 
or  more  envelopes  containing  valid  bids 
of  the  sale  amount  are  received, 
supplemental  sealed  bidding  will  be 
used  to  determine  the  high  bid. 
Additional  sealed  bids  will  be  submitted 
to  resolve  all  ties. 

6.  If  any  parcels  fail  to  sell,  they  will 
be  reofferd  for  sale  under  competitive 
procedures.  For  reoffered  land,  bids 
must  be  received  in  the  Newcastle 
Resource  Area  Office  by  11:00  a.m..  on 
the  fourth  (4th)  Wednesday  of  each 
month  beginning  March  27. 1985. 
Reoffered  land  will  remain  available  for 
sale  until  sold  or  until  the  sale  action  is 
cancelled  or  terminated. 

Patent  Terms  and  Conditions 

Any  patent  issued  will  be  subject  to 
all  valid  existing  rights.  Specific  patent 
reservations  include: 

1.  A  reservation  for  ditches  or  canals 
by  authority  of  the  United  States,  Act  of 
August  30, 1890  (26  Stat.  391;  43  U.S.C. 
945). 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document,  is 
available  for  review  at  the  BLM 
Newcastle  Resource  Area  Office. 

3.  Oil  and  Gas  lease  W-75184  will 
remain  in  effect  until  terminated  by  the 
operation  of  the  existing  laws. 

4.  The  successful  bidder  on  W-86259 
agrees  that  he  takes  the  real  estate 
subject  to  the  authorized  permanent 
range  improvements  of  David  E. 
Rawhouser.  holder  of  range 
improvement  project  authorizations  No. 
4263  (a  fence)  and  No.  4271  (2 
reservoirs).  Ddvid  E.  Rawhouser  shall 
receive  compensation  from  the 
successful  bidder  for  the  adjusted  value 
of  the  terminated  range  improvements. 
Compensation  shall  not  exceed  the  fair 
market  value  of  the  terminated  portion 


of  the  permittee's  interest  (100  percent) 
therein.  If  the  successful  bidder  and 
David  E.  Rawhouser  are  unable  to  agree 
on  the  compensation  for  the  permanent 
range  improvements,  then  the 
authorized  officer  shall  determine  the 
adjusted  value.  David  E.  Rawhouser 
may  elect  to  salvage  materials  and 
perform  rehabilitation  measures  rather 
than  be  compensated  for  the  adjusted 
value,  if  David  E.  Rawhouser  so  elects, 
he  shall  be  allowed  180  days  from  the 
date  of  cancellation  of  range 
improvement  project  authorization  No. 
4263  to  salvage  material  owned  by  him 
and  perform  rehabilitation  measures 
necessitated  by  removal. 

5.  The  patentee  on  W-86262  takes  the  . 
real  estate  subject  to  the  grazing  use  of 
David  M.  Nahrgang,  holder  of  grazing 
authorization  No.  GR-8246.  The  rights  of 
David  M.  Nahrgang  to  graze  livestock  on 
the  real  estate  according  to  the 
conditions  and  terms  grazing 
authorization  No.  GR-8264  shall  cease 
two  (2)  years  from  the  date  of  this 
Notice  of  Realty  Action.  The  patentee  is 
entitled  to  receive  annual  grazing  fees 
from  David  M.  Nahrgang  in  an  amount 
not  to  exceed  that  which  would  be 
authorized  under  the  Federal  grazing  fee 
published  annually  in  the  Federal 
Register. 

6.  The  successful  bidder  on  W-86262 
agrees  that  he  takes  the  real  estate 
subject  to  the  authorized  permanent 
range  improvement  of  David  M. 
Nahrgang,  holder  of  range  improvement 
project  authorization  No.  4260  (a  fence). 
David  M.  Nahrgang  shall  receive 
compensation  from  the  successful 
bidder  for  the  adjusted  value  of  the 
terminated  range  improvement. 
Compensation  shall  not  exceed  the  fair 
market  value  of  the  terminated  portion 
of  the  permittee's  interest  (100  percent) 
therein.  If  the  successful  bidder  and 
David  M.  Nahrgang  are  unable  to  agree 
on  the  compensation  for  the  permanent 
range  improvement,  then  the  authorized 
officer  shall  determine  the  adjusted 
value.  David  M.  Nahrgang  may  elect  to 
salvage  materials  and  perform 
rehabilitation  measures  rather  than  be 
compensated  for  the  adjusted  value.  If 
David  M.  Nahrgang  so  elects,  he  shall  be 
allowed  180  days  from  the  date  of 
cancellation  of  range  improvement 
project  authorization  No.  4260  to  salvage 
material  owned  by  him  and  perform 
rehabilitation  measures  necessitated  by 
removal. 

For  a  period  of  45  days  from  the  date 
of  this  Notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Casper  District  Office.  951 
North  Poplar  Street,  Casper,  Wyoming 
82601.  Any  adverse  comments  will  be 
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evaluated  by  the  State  Director,  who 
may  vacate  or  modify  tliis  realty  action 
and  issue  a  final  determinstion.  In  the 
absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  November  21, 19S4v 


lames  W. 

Casper  District  ^f onager. 

|FR  Dor  M-yi2Vr  Ptlad  11-2S-9*:  ft4S  a 
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Roswell  District  Advisory  Covneit; 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Advisory  Council 
Meeting. 

8UMNUMV:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Roswell 
District  Advisory  Council. 

date:  January  9, 1985.  beginning  at  lOHX) 
a.m.  A  public  comment  period  wilt  be 
held  at  2.-00  p.in.. 

Location:  Roswell  Public  Library,  301 
N.  Pennsylvania  Avenue,  Roswell,  NM 
88201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Bastin.  Associate  District 
Manager,  or  Guadalupe  Martinez,  Public 
Affairs  Specialist,  Bureau  of  Land 
Management.  P.O.  Box  1397.  Roswell. 
NM  88201  (505)  622-7670. 

SUPPLEMENTARY  INFOMMATION:  The 

proposed  agenda  will  include:  (1)  Hunter 
Access  Program  Update,  (2)  Volunteer 
Program,  (3)  Planning  Update,  West 
Rosweli  EIS  and  West  Carisbad  EIS,  (4) 
Impact  of  the  Federal  Oil  and  Gas 
Royalty  Mangement  Act,  (5)  Current 
Status  of  the  Grazing  Fee  Study, 
Subleasing  Issue  and  CMA  Pogram.  (6) 
Brantley  Dam  Land  Exchange,  (7)  Loco 
Hills  Update,  (8)  Trespass  on  Stock 
Grazing  Homestead  Act  Lands,  (9)  Fort 
Stanton  Airport  Update,  and  (10)  Report 
on  Realty  Actions  Proposed  for  FY  1985 
(Exchanges,  Withdrawals,  and  Sales). 
The  meeting  is  opened  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  during  the 
public  comment  period  or  may  file 
written  statements.  Anyone  wishing  to 
make  an  oral  statement  should  notify 
the  District  Manager  by  January  2, 1985. 
Summary  minutes  will  be  maintained  in 
the  District  Office  and  will  be  available 
for  public  inspection  during  regular 
business  hours  within  30  days  following 


the  meeting.  Copies  will  be  available  for 

the  cost  of  duplication. 

Earl  CuninqfuM, 

District  Manager.  RoaweU.  New  Mexico. 

ini  Oar  »*-31Z7a  FiM  11^26-Mr  tc€i  «n) 
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California:  RtailTy  Adfon;  Sale  of  Public 
Land  in  Calaveras  County,  CA 

The  following  described  land  has 
been  examined,  and  through  the 
development  of  land  use  planning 
decisions  based  on  public  imput. 
resource  considerations,  regulations  and 
Bureau  policies,  it  has  been  determined 
that  the  proposed  sale  is  consistent  with 
the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  October 
21. 1978  (99  Stat.  2750:  43  U.S.C.  1713). 
The  parcel  as  described  below  will  be 
offered  by  direct  sale  to  the  City  of 
Angels  at  no  less  than  the  appraised  fair 
market  value  of  $37,50a  The  sale  will 
not  be  offered  for  at  least  60  days  after 
the  publication  of  the  notice  in  the 
Federal  Register. 

Mount  Diablo  Meridian.  Cailfaniia 

T.  2  N.,  R  13  E., 
Sec.  10,  Lot  13. 
Containing  0.1  acres  more  or  less. 

The  parcel  was  previously  a  portion  of 
approximately  22.64  acres  under 
Recreation  and  Public  Purpose  (R&PP) 
Patent  04-83-0016  issued  to  the  City  of 
Angels  in  1982.  A  recent  inadvertent 
violation  in  a  condition  of  the  R&PP 
patent  resulted  in  a  reversion  of  the 
lands  back  to  the  United  States.  In  order 
to  protect  existing  uses  of  the  land  by 
the  City,  the  land  will  be  offered  by 
direct  sale. 

Sale  terms  and  conditions  are:  A  right- 
of-way  for  ditches  and  canala  will  be 
reserved  to  the  United  States  (43  U.S.C. 
945). 

Upon  publication  of  this  notice  in  the 
Federal  Register  as  provided  in  43  CFR 
2440.4,  the  above  land  will  be  segregated 
from  appropriation  under  the  mining 
laws,  but  excepting  the  mineral  leasing 
laws  for  period  of  not-to-exceed  two 
years,  or  until  the  land  is  sold, 
whichever  occurs  first.  The  segregation 
effect  may  otherwise  be  terminated  by 
the  Authorized  Officer  by  publication  of 
a  termination  notice  in  the  Federal 
Register  prior  to  the  expiration  of  the 
two-year  period. 

It  has  been  determined  that  the  land  is 
without  known  mineral  interests  and  a 
purchase  will  constitute  a  simultaneous 
request  for  conveyance  of  the  reserved 
mineral  estate.  As  such,  the  purchaser 
will  be  required  to  deposit  a  $50.00 


nonretumable  fifing  fee  for  conveyance 
of  the  mineral  estate  plus  payment  of 
not  less  than  10  percent  or  more  than  30 
percent  of  the  purchase  price  a<  the  time 
of  the  sale;  remainder  due  within  180 
days. 

Detailed  information  concerning  the 
salfe;  including  the  land  report  and 
environmental  assessment  report,  is 
available  for  review  at  the  Folsom 
Resource  Area  Office,  63  Natoma  Street, 
Folsom,  California  95630.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bshersfield  Dfstriet  Bureau  of 
Land  Management,  800  Truxton  Avenue, 
Room  311,  Bakersfield.  California  93301; 
(806)  861-4191.  Any  adverse  comments 
will  be  evaluated  by  the  District 
Manager,  who  may  vacate  or  modify 
this  realty  action  and  issue  a  final 
determination,  lo  the  absence  of  any 
action  by  the  District  Manager,  this 
realty  action  will  become  a  final 
determination. 
D.K.  Swickaed, 
Area  Manager. 

|FR  Doc  B4-n3M  Filed  n-X-M:  ft4C  Mn| 
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Arizona;  Correctioa,  Prepoee* 
WIttidrawal  and  Oppwluntty  lor  PMbHc 
Hearing 

November  21. 1984. 

In  FR  Doc.  84-28776  appearing  on 
page  44027,  in  the  issue  of  Thursday. 
November  1, 1984,  3rd  column,  Ist 
paragraph,  at  the  end  of  the  word  "land" 
add  "from  appropriation  under  the 
mining  laws  (30  U.S.C.,  Ch.  2)  and  the 
mineral  leasing  laws,  subject  to  valid 
existing  rights:" 
Don  R.  Mitchell. 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

I KR  Doc  84-31271  Piled  11-28-84;  «:4S  ami 
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Minerals  Management  Service 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Confinental  Shelf;  Exxon 
Co.,  U.SJk. 

agency:  Minerals  Management  Service, 
Department  of  the  Interior. 
action:  Notice  of  the  Receipt  of  the 
Proposed  Development  Operations 
Coordination  Document. 

summary:  This  Notice  announces  that 
Exxon  Company,  U.S.A.,  Unit  Operator 
of  the  Grand  Isle  Block  16  Field  Federal 
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Unit  Agreement  No.  14-Oa-0001-2932. 
submitted  on  November  14. 1984,  a 
proposed  Development  Operations 
Coordination  Document  describing  the 
activities  it  proposes  to  conduct  on  the 
Grand  Isle  Block  16  Field  Federal  unit. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  ol^ces  of  the  Regional  Director,  Gulf 
of  Mexico  Region,  Minerals 
Management  Service,  3301  N.  Causeway 
Blvd..  Room  147.  Metairie.  Louisiana 
70002. 

Fon  nNrrNER  infonmation  contact: 
Minerals  Management  Service,  Records 
Management  Section,  Room  143.  open 
weekdays  9:00  a.m.  to  3:30  p.m.,  3301  N. 
Causeway  Blvd.,  Metairie,  Louisiana 
70002.  phone  (504)  838-0519. 
SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  the  proposed  development 
operations  coordination  document 
available  to  affected  States,  executives 
of  affected  local  governments,  and  other 
interested  parties  became  effective  on 
December  13, 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in  a 
revised  §  250.34  of  Title  30  of  the  Code 
of  Federal  Regulations.. 

Dated:  November  19. 1984. 
JohnL  Rankin, 
Regiono]  Director,  Gulf  of  Mexico  Region. 

(FR  Doc  84-312B2  Filed  l-2»-e4;  1:45  ami 
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Development  Operations  Coordination 
Document,  Koch  Exploration  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  De%  eiopment  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Koch  Exploration  Company  has.^ 
submitted  a  DOCD  describing  the\ 
activities  it  pr -poses  to  conduct  on 
Lease  OCS-C  4213,  Block  289.  Vermilion 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Intracoastal  City,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  November  21. 1984. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 


Section  receives  a  copy  of  the  DOCD 
from  the  Minerals  Management  Service. 
addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Angie  Gobert;  Minerals 
Management  Service:  GulfT)f  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUPPt^MENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  November  21,  1984. 

)ohn  L  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc  84-31274  Filed  11-2S-M:  a4S  am) 
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Development  Operations  Coordination 
Document;  Pennzoll  Exploration  and 
Production  Co. 

agency:  Minerals  Management  Service, 
Interior. 


action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Pennzoil  Exploration  and  Production 
Company  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  2045,  Block 
270,  East  Cameron  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  a.^.d 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Intracoastal 
City,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  November  21, 1984. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Emile  H.  Simoneaux,  Jr..  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0872. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  November  21,  1984. 

)ohn  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc  84-312TS  Filed  11-28-84:  8:4Sani| 
WLLING  CODE  4310-<IIR-M 


Information  Transfer  Subgroup  of  the 
Scientific  Committee,  Outer 
Continental  Shelf  (OCS)  Advisory 
Board;  Notice  and  Agenda  of  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisorv  Committee  Act.  Pub.  L.  92-463, 
5  U.S.C.  App.  I  and  the  Office  of 
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Management  and  Budget's  Circular  A-63 
Revised. 

The  Scientific  Committee  of  the  Outer 
Continental  Shelf  Advisory  Board  will 
convene  a  meeting  of  its  Information 
Transfer  Subgroup  on  Thursday. 
December  13. 1984.  in  the  La  Concha 
Room,  Sheraton  Hotel,  1111  East 
Cabrillo  Boulevard,  Santa  Barbara. 
California  93103.  The  Information 
Transfer  Subgroup  will  meet  during  the 
period  9:00  a.m.  to  5:00  p.m. 

Agenda  for  the  meeting  will  include 
the  following  subjects: 

•  Review  of  present  procedures  of  the 
Environmental  Studies  Program  for 
publication  and  dissemination  of 
information 

•  Discussion  of  areas  of  concern  with 
respect  to  the  present  procedures 
followed  in  exchange  of  information 

•  Plans  for  improving  the  present 
system  of  information  exchange 

The  meeting  of  this  committee  is  open 
to  the  public.  Approximately  15  visitors 
can  be  accommodated  on  a  first-come/ 
first-served  basis.  All  inquiries 
concerning  this  meeting  should  be 
addressed  to:  Dr.  Don  V.  Aurand,  Chief. 
Branch  of  Environmental  Studies, 
Offshore  Environmental  Assessment 
Division  (644).  Minerals  Management 
Service,  Department  of  the  Interior,  18th. 
and  C  Streets.  N.W..  Washington.  D.C. 
20240;  telephone:  (202)  343-7744. 

Dated:  November  27, 1984. 

|ohn  B.  Rigg. 

Associate  Direction  for  Offshore  Minerals 
Management. 

(FR  Doc.  84-314Se  Filed  11-28-84:  8:45  ami 
WLUNO  CODE  431»4MMI 


National  Park  Service 

Availability  of  Plan  of  Operations  and 
Environmental  Analysis  for  the 
Purpose  of  Drilling  the  Dunn- 
McCampbell  A-8  Exploratory  Well;  Sun 
Exploration  and  Production  Company, 
Padre  Island  National  Seashore,  TX 

Notice  is  hereby  given  in  accordance 
with  S  9.52(b)  of  Title  36  of  the  Code  of 
Federal  Regulations  that  the  National 
Park  Service  has  received  from  Sun 
Exploration  and  Production  Company  a 
Plan  of  Operations  for  the  purpose  of 
drilling  the  Dunn-McCampbell  A-8 
Exploratory  Well  with  Padre  Island 
National  Seashore,  Kleberg  County 
Texas. 

The  Plan  of  Operations  and 
Environmental  Analysis  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice  in  the  Office  of  the 
Superintendent.  Padre  Island  National 
Seashore.  9405  South  Padre  Island 
Drive.  Corpus  Christi.  Texas  78418. 


Copies  of  the  document  are  available 
from  Padre  Island  National  Seashore 
and  will  be  sent,  upon  request,  to 
individuals  or  groups  at  a  charge  of 
$10.30  per  copy,  pursuant  to  the  Freedon 
of  Information  Act.  The  document  is  103 
pages  in  length. 

Dated:  November  19, 1984 
Robert  Kerr, 
Regional  Director.  Southwest  Region. 

|FR  Doc  84-31276  Filed  11-28-84:  8:45  am|  ^ 

HLUNO  COM  4310-70-M 

INTERNATIONAL  TRADE 
COMMISSION 

[Docket  No.  332-199] 

Probable  Economic  Effect  of  Providing 
Duty  Free  Treatment  for  U.S.  Imports 
of  Certain  High  Technology  Products 

Correction 

In  an  ITC  document  in  the  issue  of 
Wednesday.  October  31, 1984,  appearing 
on  page  43811,  in  the  third  column,  the 
document  number  in  the  heading  should 
have  appeared  as  set  forth  above. 

BtLUNQ  CODE  ISOS-OI-N 


[Investigation  No.  731-TA-164;  Final] 

Import  Investigations;  Stainless  Steel 
Sheet  and  Strip  From  Spain; 
Determination 

Correction 

In  an  ITC  document  in  the  issue  of 
Wednesday.  October  31. 1984.  appearing 
on  page  43810.  in  the  first  column,  the 
document  number  in  the  heading  should 
have  appeared  as  set  forth  above. 

In  addition,  in  the  file  line  at  the  end 
of  the  document.  "FR  Doc.  84-28626" 
should  have  read  "FR  Doc.  84-28628". 

WLUNO  CODE  1S0S-01-N 


[Investigation  No.  337-TA-187] 

Certain  Glass  Construction  Blocks; 
Initial  Determination  Termination 
Respondents  on  the  Basis  of  V 

Settlement  Agreement  X 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Vereinigte  Glaswerke  GMBH.  Euroglass 
Glasrep  Corp..  and  Glas  Und  Spiegel 
Manfactur  A.G.  Schalke. 

supplxmentary  information:  This 
investigation  is  being  conducted 


pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  26. 1984. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington,  D.C.  20436. 
telephone  202-523-0161. 

Written  Comments     ^ 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street  NW..  Washington,  D.C.  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  therof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will^Hier 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  ].  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  November  26. 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  84-31315  Filed  11-28-84:  8:45  am) 
WLUMO  CODE  702(Mia-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Rnance  Docket  No.  30521] 

Cimarron  River  Valley  Railway  Co.; 
Exemption  for  Lease.  Operation,  and 
Purchase  of  Line 

AGENCY:  Interstate  Commerce 
Commission. 
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ACnON:  Notice  of  exemption. 

summary:  Under  49  USJC.  10505.  the 
Commission  exempts  (1)  Cimarron  River 
Valley  Railway  Company  (CRVR)  and 
MBF  Industries.  Inc.  (MBF)  from  49 
U.S.C.  lOaoi.  for  the  lease,  operation, 
and  purchase  of  a  25.47-mile  line:  and  (2) 
CRVR  from  49  U.S.C.  10746. 
DATES:  This  exemption  is  effective  on 
November  28, 1984.  Petitions  to  reopen 
must  be  filed  by  December  19. 1984. 
AOORESSCS:  Send  pleadings  referring  to 
Finance  Docket  No.  30521  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Bk'ancfa.  Interstate  Commerce 
Conunission.  Washington,  DC  20423 

(2)  Petitioner's  representative:  Peter  A. 
Greene.  Thompson.  Hine  and  Flory, 
1920  N  St.  NW,  Washington,  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT 

Louis  E.  Gitomer,  (202)  275-7245. 
SUPRLEMEMTAL  mFORMATKNl:  Additional 
information  is  contained  in  the 
Commission's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Conunission,  Washington. 
DC  20423.  or  call  289-4357  (DC 
metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  November  7, 1964. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chsirman  Andre.  Commissioners  Sterrett. 
Gradisan.  Simmons,  L.amboley.  and  Strenio. 
Commisioner  Lamboley.  concurring,  would 
emphasize  that  in  his  view,  sections  10901 
and  11343  are  not  mutually  exclusive. 
James  H.  Bayne, 
Secretary. 


|FR  Doc.  M-3i3iM-11-»-M:  tris  unl 
MUJMGCOOC  TOM-m-M 

(Ex  PmiH  No.  3M  <Sub-18)) 

Intrastate  Rail  Rate  Auttiofity- 
Montana;  Certification 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  Certification. 


summary:  The  Commission  grants  final 
certification  to  the  Montana  Public 
Service  Commission  under  49  U.S.C. 
llS01(b]  to  regulate  intrastate  rail 
transportation,  subject  to  a  condition 
precedent  that  it  modify  its  standards 
and  procedures  as  noted  in  the  full 
decision. 

DATE:  If  the  necessary  changes  are 
made,  certification  will  begin  on 
December  31, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer  (202)  275-7245. 
SURRLEMENTART  INFORMATION: 
Additional  information  is  contained  in 


the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems.  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  November  20. 1984. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre.  Commissioners  Sterrett. 
Gradison.  Simmons.  Lamboley  and  Strenio. 
James  H.  Bayna, 
Secretary. 

|FR  Doc.  S4-3130S  Filed  11-28-84:  8:4$  ami 
BILUNQ  CODE  703S-O1-4I 


DEPARTMENT  OF  JUSTICE 

Information  CoHection(8)  Under 
Review 

November  26.  1984. 

The  Office  of  Management  and  Budget 
(OMD)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  The  list  has  all  entries 
grouped  into  new  formst^i^visions,  or 
extensions.  Each  entry  contains  the 
following  information: 

(1)  The  name  and  telephone  number  of 
the  Agency  Clearance  Officer  (from 
whom  a  copy  of  the  form  and  supporting 
documents  is  available; 

(2)  The  office  of  the  agency  issuing  the 
form; 

(3)  The  title  of  the  form: 

(4)  The  agency  form  number,  if 
applicable; 

(5)  How  often  the  form  must  be  filled 
out; 

(6)  Who  will  be  required  or  asked  to 
report, 

(7)  An  estimate  of  the  number  of 
responses: 

(8)  An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form: 

(9)  An  indication  of  whether  Section 
3504(h)  of  Public  Law  96-511  applies; 
and, 

(10)  The  name  and  telephone  number 
of  the  person  or  office  responsible  for 
the  OMB  review. 

Copies  of  the  proposed  form(s)  and 
the  supporting  documentation  may  be 
obtained  from  the  Agency  Clearance 
Officer  whose  name  and  telephone 
number  appear  under  the  agency  name. 
Comments  and  questions  regarding  the 
items  contained  in  this  list  should  be 
directed  to  the  reviewer  listed  at  the  end 
of  each  entry  AND  to  the  Agency 
Clearance  Officer.  If  you  anticipate 
commencing  on  a  form  but  find  that  lime 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 


should  advise  the  reviewer  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 

Department  of  Justice 

Agency  Qearance  Officer.  Larry  E. 
Miesse,  202/633-4312 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Federal  Bureau  of  Investigation, 
Department  of  Justice 

(3)  AGE,  SEX.  RACE.  AND  ETHNIC 
ORIGIN  OF  PERSONS  ARRESTED 

(4)  DO-62 

(5)  Monthly 

(6)  State  or  local  governments.  Needed 
to  collect  information  regarding 
number  of  persons  arrested  by  law 
enforcement  agencies  throuxhuut  the 
United  States.  Data  are  published  in 
comprehensive  annual  "Crime  in  the 
United  States." 

(7)  1,371  respondents 

(8)  8.226  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

Revision  of  a  Currently  Approved 
CoHection 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Bureau  of  Justice  Statistics, 
Department  of  Justice 

(3)  NATIONA-L  CRIME  SURVEY  (NCS) 

(4)  NCS— 1,  NCS-2,  NCS-3.  NCS-7, 
NCS-500 

(5)  Semi-annually 

(6)  Individuals  or  households.  The 
National  Crime  Survey  is  a  program 
forgathering,  analyzing,  publishing 
and  disseminating  statistics  on  the 
kinds  and  amount  of  crime  committed 
against  households  and  individuals 
throughout  the  Country.  Respondents 
include  persons  12  years  of  age  or 
older  living  in  62,000  households  in 
309  PSUs. 

(7)  151,500  respondents 

(8)  91,186  burden  hours 

(9)  Not  applicable  under  3.S04(h) 

(10)  Robert  Veeder— 395-4814 

New  Collection 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Bureau  of  Justice  Statistics. 
Department  of  Justice 

(3)  Testing  of  Screening  and  Incident 
Form  Components  for  (he  National 
Crime  Survey  (NCS) 

(4)n/a 

(5)  One-time  j 

(6)  Individuals  or  households.  New 
protype  for  screening  techniques  for 
the  National  Crime  Survey. 

(7)  1,500  respondents 
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(8)  760  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 
Larry  E.  Miasae, 

Agency  Clearance  Officer  Department  of 
Justice. 

|FR  Ooc.  84-31247  Piled  11-28-84:  8:45  am| 

wujNa  cooe  44i«-i-« 


NUCLEAR  REGULATORY 
COMMISSION 

Propoeed  AvailatHHty  of  FY  1985 
Funds  for  Financial  Assistance  To 
Enhance  Technology  Transfer  and 
Dissemination  of  Nuclear  Energy 
Procees  and  Safety  Information 

AOENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC),  Office  of  Nuclear 
Regulatory  Research  announces 
proposed  availability  of  FY  1985  funds 
to  support  professional  meetings, 
symposia,  conferences,  national  and 
international  commissions  and 
publications  for  the  expansion, 
exchange  and  transfer  of  knowledge, 
ideas  and  concepts  directed  toward  the 
research  necessary  to  provide  a 
technology  base  to  assess  the  safety  of 
nuclear  power  (hereinafter  called 
project). 

Projects  will  be  funded  through  grants. 
EFFECTIVE  DATI:  October  1. 1984  through 
September  30. 1985. 
ADDRESS:  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Grants  Officer. 
Division  of  Contracts,  Office  of 
Administration,  Washington,  DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  cognizant  NRC  grant  official  is  Mr. 

Paul  Edgeworth.  telephone  (301)  492- 

4291. 

SUPPLEMENTARY  INFORMATION: 

A.  Scope  and  Purpose  of  This 
Announcenaent 

Pursuant  to  section  31.a.  and  141.b,  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  the  NRC.  Office  of  Nuclear 
Regulatory  Research  proposes  to 
support  educational  institutions, 
nonprofit  institutions,  state  and  local 
Governments,  and  professional  societies 
through  providing  funds  for  expansion, 
exchange  and  transfer  of  knowledge, 
ideas  and  concepts  directed  toward  the 
research  program.  The  program 
includes,  but  is  not  limited  to.  support  of 
professional  meetings,  symposia, 
conferences,  national  and  international 
commissions,  and  publications.  The 
primary  purpose  of  this  will  be  to      / 


stimulate  research  to  provide  a 
technological  base  for  the  safety 
assessment  of  systems  and  subsystems 
technologies  used  in  nuclear  power 
applications.  The  results  of  this  program 
will  be  to  increase  public  understanding 
relating  to  nuclear  safety,  to  enlarge  the 
funds  of  theoretical  and  practical 
knowledge  and  technical  information, 
and  ultimately  to  enhance  the  protection 
of  the  public  health  and  safety. 

B.  Eligible  Applicants 

Educational  institutions,  nonprofit 
entities,  state  and  local  Governments 
and  professional  societies  are  eligible  to 
apply  for  a  grant  under  this 
announcement, 

C.  Research  Proposals 

A  research  proposal  should  describe: 
(i)  The  objectives  and  scientific 
significance  of  the  proposed  meetings, 
symposium,  conference,  or  commission; 
(ii)  the  methodology  to  be  proposed  or 
discussed,  and  its  suitability;  (iii)  the 
qualiHcations  of  the  participants  and  the 
proposing  organization;  and  (iv)  the 
level  of  financial  support  required  to 
perform  the  proposed  effort. 

Proposals  should  be  as  brief  and 
concise  as  is  consistent  with 
communication  to  the  reviewers.  Neither 
unduly  elaborate  applications  nor 
voluminous  supporting  documentation  is 
desired. 

State  and  local  Governments  shall 
submit  proposals  utilizing  the  standard 
forms  specified  in  Office  of  Management 
and  Budget  (OMB)  Circular  A-102, 
Attachment  M.  Nonprofit  organizations, 
universities,  and  professional  societies 
shall  submit  proposals  utilizing  the 
standard  forms  stipulated  on  OMB 
Circular  A-110,  Attachment  M. 

The  format  used  for  project  proposals 
should  give  a  clear  presentation  of  the 
proposed  project  and  its  relation  to  the 
specific  objectives  contained  in  this 
notice.  Each  proposal  should  follow  the 
format  outlined  below  unless  the  NRC 
specifically  authorizes  exception. 

1.  Cover  Page.  The  Cover  Page  should 
be  typed  according  to  the  following 
format  (submit  separate  cover  pages  if 
the  proposal  is  multi-institutional): 
Title  of  Proposal— To  include  the  term 

"conference,"  "symposium," 

"workshop,"  or  other  similar 

designation  to  assist  in  the 

identification  of  the  project; 
Location  and  Dates  of  Conferences, 

Symposium,  Workshop,  etc.; 
Names  of  Principal  Participants; 
Total  Cost  of  Proposal; 
Period  of  Proposal; 
Organization  or  Institution  and 

Department; 
Required  Signatures: 


Principal  Participants: 

Name 

Date    

Address - 


Telephone  Number 

Required  Organization  Approval: 

Name 

Date 

Address - 


Telephone  Number 

Organization  Financial  Officer 

Name 

Date   

Address- 


Telephone  Numl>er 

2.  Project  Description.  Each  proposal 
shall  provide,  in  ten  pages  or  less,  a 
complete  and  accurate  description  of  the 
proposed  project.  This  section  should 
provide  the  basic  information  to  be  used 
in  evaluating  the  proposal  to  determine 
its  priority  for  funding. 

Applicant  must  identify  other 
proposed  sources  of  financial  support 
for  a  particular  project 

The  information  provided  in  this 
section  must  be  brief  and  specific. 
Detailed  background  information  may 
be  included  as  supporting 
documentation  to  the  proposal. 

The  following  format  shall  be  used  for 
the  project  description: 
;    (a)  Project  Goals  and  Objectives. 

The  project's  objectives  must  be 
clearly  and  unambiguously  stated. 

The  proposal  should  justify  the  project 
including  the  problems  it  intends  to 
clarify  and  the  development  it  may 
stimulate. 

(b)  Project  Outline. 

The  proposal  should  show  the  project 
format  and  agenda,  including  a  list  of 
principal  areas  or  topics  to  be 
addressed. 

(c)  Project  Benefits. 

The  proposal  should  indicate  the 
direct  and  indirect  benefits  that  the 
project  seeks  to  achieve  and  to  whom 
these  benefits  will  accrue. 

(d)  Project  Management. 

The  proposal  should  describe  the 
physical  facilities  required  for  the 
conduct  of  the  project.  Further,  the 
proposal  should  include  brief 
biographical  sketches  of  individuals 
responsible  for  planning  the  project 

(e)  Project  Costs. 

Nonprofit  organizations  shall  adhere 
to  the  cost  principles  set  forth  in  OMB 
Circular  A-122;  Educational  Institutions 
shall  adhere  to  the  cost  principles  set 
forth  in  OMB  Circular  A-21;  and  state 
and  local  Governments  shall  adhere  to 
the  cost  principles  set  forth  in  OMB 
Circular  A-87. 

The  proposal  must  provide  a  detailed 
schedule  of  project  costs,  identifying  in 
particular 
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(1)  Salaries — in  pmportion  to  th«  time 
or  effort  directly  related  to  the  proiect. 

(2)  Equipment  (rental  onJy); 

(3)  Travel  and  Per  Diem/Subsistence 
in  relation  to  the  project; 

(4)  Publication  Costs; 

(5)  Other  Direct  Costs  (specify) — e.g., 
supplies  or  registration  fees: 

Note — Dues  to  organizations, 
federations  or  societies,  exclusive  of 
registration  fees,  and  not  allowed  as  a 
charge. 

(6]  Indirect  Costs  (attach  negotiated 
agreement/cost  allocation  plan);  and 

(7)  Supporting  Documentation.  The 
supporting  documentation  should 
contam  any  additional  information  that 
will  strengthen  the  proposal. 

D.  PnipoMl  Submuaioo  and  Deadline 

This  program  announcement  is  valid 
for  the  period  of  October  1, 1984  to 
September  30. 1985.  Proposal 
submissions  shall  be  one  signed  original 
and  six  copies. 

E.  Funds 

For  Fiscal  Year  1985,  the  U.S.  Nuclear 
Regulatory  Commission,  Office  of 
Nuclear  Regulatory  Research  anticipates 
making  $75,000-^00.000  available  for 
funding  the  proiect(s)  mentioned  herein. 

The  NRC  anticipates  that 
approximately  5  to  10  projects  will  be 
funded.  Further,  the  NRC  anticipates 
that  its  average  support  will  be  $5,000- 
15,000  per  proiect. 

F.  Evaluation  Process 

All  proposals  received  as  a  result  of 
this  announcement  will  be  evaluated  by 
an  NRC  review  panel. 

G.  Evaluation  Criteria 

The  award  of  NRC  grants  is 
discretionary.  Generally,  projects  are 
supported  in  order  of  merit  to  the  extent 
permitted  by  available  funds. 

Evaluation  of  proposals  will  employ 
the  following  criteria: 

1.  Potential  usefulness  of  the  proposed 
project  for  the  advancement  of  scientific 
knowledge; 

2.  Clarity  of  statement  of  objectives, 
methods,  and  anticipated  results; 

3.  Range  of  issues  covered  by  the 
meeting  agenda: 

4.  Qualirications  and  experience  of 
project  speakers;  and 

5.  Reasonable  of  estimated  cost  in 
relation  to  anticipated  results. 

H.  Dispontioa  of  Proposals 

Notiflcation  of  award  will  be  made  by 
the  Grants  Officer  and  organizations 
whose  proposals  are  successful  will  be 
so  advised. 


I.  Proposal  InstiuctioBS  and  Fonns 

Questions  concerning  the  preceding 
information,  copies  of  application  forms, 
and  applicable  regulations  shall  be 
obtained  from  or  submitted  to: 
U.S  Nuclear  Regulatory  Commission. 
Attn:  Grants  Officer,  Division  of 
Contracts,  AR-2223,  Office  of 
Administration,  Washington.  DC 
20555 

The  address  for  hand-carried 
applications  is: 

U.S.  Nuclear  Regulatory  Commission. 

Attn:  Grants  Officer,  Division  of 

Contracts,  Office  of  Administration. 

Room  2223,  4550  Montgomery  Lane, 

Bethesda.  MD  20814. 

Nothing  in  this  solicitation  should  be 
construed  as  committing  the  NRC  to 
dividing  available  funds  among  all 
qualified  applicants. 

Dated  at  Washington.  OC  this  13th  day  of 
NovemtMir.  19B4. 

For  the  U.S.  Nuclear  Regulatory 
Commisaion. 

Paul  Edsewortfa. 

Chief.  Contract  Administnation  Section. 
Technical  Contracts  Branch.  Division  of 
Contracts,  Office  of  Administration. 
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Documents  Containing  Reporting  or 
Record  Keeping  Requirements;  ONice 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACHON:  Notice  of  the  Office  of 

Management  and  Budget  (OMB)  review 

of  information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  OMB  for  review  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new  revision  or 
extension:  Revision. 

2.  The  title  of  the  information 
collection:  Certificate  of  Medical 
Examination  by  Facility  License. 

3.  The  form  number  if  applicable:  NRC 
Form  396. 

4.  How  often  the  collection  is 
required:  Upon  application  for  an  initial 
operator  license,  and  every  five  years 
for  the  renewal  of  operator  or  senior 
operator  licenses. 

5.  Who  will  be  required  or  asked  to 
report:  Facility  employers  of  applicant's 
for  operators'  licenses. 

6.  An  estimate  of  the  number  of 
responses:  1000  annually. 


7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  .35  hours  per 
form. 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L.  9696-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  Form  396  establishes 
the  procedure  for  transmitting 

I   information  to  the  Commission 
^regarding  the  medical  condition  of 
applicants  for  initial  and  renewal 
operator  licenses. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  1717  H 
Street,  NW.,  Washington,  DC  20555. 

NRC  Clearance  Officer  is  R.  Stephen 
Scott,  (301)  492-6585. 

Dated  at  Bethesda.  Mar>'land.  this  IRth  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Comrnissiun. 
Patricia  G.  Noiry, 
Director.  Office  of  Administration. 
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IDocket  No.  50-4131 

Duke  Power  Co.,  et  ai,  Catawba 
Nuclear  Station,  Unit  1;  Environmentai 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  granting  of  relief  from 
certain  requirements  of  Section  XI  of  the 
ASME  Boiler  and  Pressure  Vessel  Code, 
as  allowed  by  10  CFR  50.55a(g)(6)(i)  and 
issuance  of  partial  exemptions  from  the 
requirements  of  Appendices  A.  E,  and  J 
to  10  CFR  Part  50  to  Duke  Power 
Company,  North  Carolina  Electric 
Membership  Corporation  and  Saluda 
River  Electric  Cooperative,  Inc..  (the 
licensees)  for  the  Catawba  Nuclear 
Station,  Unit  1,  located  at  the  licensees' 
site  in  York  County,  South  Carolina. 

Environmental  Assessment 

Identification  of  Proposal  Actions: 
The  first  of  the  proposed  actions  would 
provide  relief  to  the  licensees,  pursuant 
to  10  CFR  50.55a(g)(6){i),  from  meeting 
certain  requirements  of  the  ASME  Code 
for  certain  pumps  and  valves  primarily 
in  nuclear  safety  systems.  The  specific 
relief  requests  are  identified  in  Section 
D  of  the  Catawba  Nuclear  Station  (Unit 
1)  Pump  and  Valve  Inservice  Testing 
Program  submitted  by  letter  dated 
March  9, 1963,  and  revised  by  submittals 
dated  July  10. 13. 18,  23.  27,  October  1, 
and  November  6, 1984.  Each  such 
request  proposes  alternative  tests  and/ 
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or  test  frequencies  for  identified  pumps 
and  valves. 

The  remaining  proposed  actions 
would  provide  partial  exemptions  from 
certain  Commission  regulations.  The 
first  exemption  would  relieve  licensees 
from  the  requirement  of  conducting  a 
full  pressure  airlock  leakage  test, 
pursuant  to  paragraph  lll.D.2(bKii|  of 
Appendix  ]  to  10  CFR  Part  50,  whenever 
airlocks  are  opened  during  periods  when 
containment  integrity  is  not  required. 
Licensees  would  rely,  instead,  on  the 
seal  leakage  test  described  in  paragraph 
III.D.2(b)(iii)  when  the  reactor  is  in  cold 
shutdown  (mode  5)  or  refueling  (mode  6) 
and  when  no  maintenance  has  been 
performed  on  the  airiock.  The  second 
exemption  would  relieve  the  licensees 
from  complying  with  paragraph  I11.B  of 
Appendix  ]  insofar  as  it  reqiures  that  a 
type  B  leakage  rate  test  be  performed,  at 
full  pressure  (Pa.  peak  calculated 
accident  pressure),  on  piping 
penetrations  fitted  with  expansion 
bellows.  The  third  exemption  would 
allow  licensees  to  exclude  certain  piping 
which  penetrates  the  containment  from 
the  venting  and  draining  requirements  in 
paragraph  Ul.A(d)  of  Appendix  ].  The 
fourth  exemption  would  grant  delays 
(until  the  first  refueling  outage)  in 
implementing  the  upgrade  to  safety- 
related  of  the  pressurizer  power 
operated  relief  valves  (PORVs)  and 
steam  generator  PORVs  to  bring  them 
into  compliance  with  GDC-1  of 
Appendix  A.  The  fifth  exemption  would 
relieve  Duke  Power  Company  from  the 
requirements  of  10  CFR  Part  Sa 
Appendix  E.  Section  IV.  P..  insofar  as  it 
requires  the  active  participation  of  all 
Crisis  Management  Center  (CMC) 
personnel  for  the  Catawba  Station 
emergeitcy  preparedness  exercises. 

Licensees'  requests  for  exemptions 
and  the  bases  therefor  are  contained  in 
letters  dated  April  5,  July  11  and  13, 
September  19  and  21.  aiiid  October  3, 
1984.  The  details  of  licensees'  evaluation 
of  environmental  impacts  of  the 
requested  relief  and  exemptions  are 
contained  in  their  letters  dated 
November  8,  and  October  16, 1984. 
respectively. 

The  Need  for  the  Proposed  Actions: 
The  ASME  Code  requires  that  the 
pumps  and  valves  identified  by 
licensees  be  tested  at  certain 
frequencies.  However,  limitations  of 
design,  geometry  and  accessibility  make 
it  impractical  for  licensees  to  meet 
certain  of  these  requirements.  Some  of 
the  required  tests  simply  cannot  be 
performed,  while  others  would  either 
place  the  unit  in  a  mode  of  operation 
that  could  lead  to  equipment  damage  or 
to  unit  shutdown.  However,  testing  of 


these  pumps  and  valves  in  aocordaace 
with  the  proposed  aitemative  methods 
or  at  the  proposed  akecnattve 
frequencies  will  adequately  ensure  the 
operability  of^he  equipment 

As  described  in  the  staffs  Safety 
Evaluation  Report.  Supplements  3  and  4, 
for  CataiK^  Nuclear  Stetion, 
performance  of  the  leakage  rate  tests 
required  by  paragraph  UIX).2(bMi>)  of  10 
CFR  Part  sa  Appendix  |.  takes  at  least  e 
hours  per  airlock.  Exemption  from  type 
B  leakage  rate  tests  on  sirlocks  opened 
during  a  period  when  contaimnent 
integrity  is  not  required  would  provide 
the  Utensees  with  greater  plant 
availability  over  the  lifetime  of  the 
plant.  Exemption  from  type  B  leakage 
rate  tests  on  piping  penetrations  fitted 
with  expansion  bellows  is  required 
because  the  bellows  design  kir 
mechanical  penteration  will  not  allow 
the  space  to  be  pressurized  to  peak 
accident  pressure.  Pa.  as  required  by 
para^tipb  III.B  of  Appendix  ). 
Exemption  of  certain  piping  penetrations 
from  the  Appendix  )  venting  and 
draining  requirements  is  needed  to 
prevent  leakage,  during  Integrated  Leak 
Rate  Tests,  through  process  containment 
isolation  valves  which  receive  a  seaUng 
fluid.  A  limited-period  exemption  from 
the  requirement  to  upgrade  the 
pressurizer  and  steam  generator  PORVs 
to  safety-related  would  allow  licensees 
to  begin  ascension  to  power  while 
awaiting  delivery  of  components  to 
modify  the  pressurizer  and  steam 
generator  PORVs.  Finally,  partial 
exempUon  from  10  CFR  Part  50, 
Appendix  E,  paragraph  IV.F..  is  needed 
to  avoid  requiring  all  Duke  Power 
Company  CMC  personnel  to  participate 
in  two  full-scale  exercises  each  year. 

En  vironmentaJ  Impact*  of  Proposed 
Actions:  The  proposed  relief  for  testing 
of  certain  pumps  snd  valves  in 
accordance  with  the  proposed 
alternative  test  frequencies  or  methods 
will  adequately  ensure  the  operability  of 
the  equipment  Imposition  of  the  ASME 
Code  requirements  wouki  result  in 
hardships  or  unusual  difficulties  without 
a  compensating  increase  in  the  level  of 
quality  or  safety.  Because  the  proposed 
alternative  test  frequencies  or  methods 
will  ensure  operabiHty  of  the  equipment 
the  probability  of  an  accident  has  not 
been  increased  and  the  posi-accident 
radiological  releases  will  not  be  greater 
than  previously  determined  due  to  the 
proposed  relief,  nor  does  the  proposed 
relief  otherwise  affect  radiological  plant 
effluents,  nor  result  in  any  significant 
occupational  exposure.  Likewise  the 
relief  does  not  affect  non-rsdiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 


Commission  concludes  that  there  are  no 
significant  radiological  or  non- 
radiological  environmental  impacts 
associated  mth  this  proposed  relief. 

The  first  proposed  exemption  wouW 
permit  the  substitution  of  an  airlock  seal 
leakage  test  (paragraph  ni.D.2(bHu>)  of 
Appendix  J,  10  CPU  Part  SO)  for  the  fuH 
pressure  airiock  test  otherwise  required 
by  paragraph  in.D.2(b)(ii)  when  the 
airlock  is  opened  while  the  reactor  is  in 
a  cold  shutdown  or  refueling  mode.  If 
the  tests  required  by  fn.D.2(bMi)  snd  (iii) 
are  current  no  maintenance  having  been 
performed  on  the  airiock  and  with  it 
properiy  sealed,  this  exemption  will  not 
affect  containment  integrity  and  does 
not  affect  the  ri*  of  facility  accidents. 
Thus,  post-accident  radiological  releases 
will  not  be  greater  than  previously 
determined  nor  does  the  proposed  relief 
otherwise  affect  radiological  plant 
effluents,  nor  result  in  any  significant 
occupational  exposure.  Likewise,  the 
relief  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  iflfipact  Therefore,  the  _ 
Commission  concludes  that  there  are  no 
significant  radiological  or  non- 
radiokigical  environmental  impacts 
associated  with  the  proposed 
exemption. 

The  second  proposed  exemption  will 
provide  sltemative  tests  of  piping 
penetrations  fitted  with  expansion 
bellows  such  that  diere  is  adequate 
assurance  that  containment  integrity  is 
not  affected  Appendix  J  requires  that 
leak  testing  of  expansion  bellows 
assemblies  on  containment  penetrations 
be  oondocted  st  s  test  in<essure  of  Fs. 
the  peak  cslcolated  accident  pressure; 
for  the  Catawba  plant  Pa  is  14.7  psig. 
The  bellows  assemblies  have  a  two-ply 
design  that  allows  pressurizstion 
between  the  plies.  However.  ^  bellows 
assemblies  cannot  be  pressurized 
'  beyond  3  to  5  psig.  The  exemptioa 
therefore,  is  from  the  requirement  that 
the  test  pressure  equal  Pa.  During  testing 
of  the  bellows  assemblies,  the  inner  ply 
is  pressurized  in  a  direction  opposite  to 
that  whidi  would  be  imposed  in  the 
event  of  an  accident.  Testing  at  Pa 
would  jeopardize  integrity  of  the  inner 
ply.  Alternatively,  stiffening  of  the  inner 
ply  to  better  accommodate  an  increased 
test  pressure  would  necessitate 
engineering  compromises  contrary  to 
overall  safety.  Since  the  expansion   . 
bellows  must  flex  during  plant  heat-up 
and  cooldown.  additional  rigidity  would 
increase  the  likelihood  of  inner  ply 
failure.  However,  the  proposed  test 
pressure  (3  to  S  psig]  is  sufficient  for 
monitoring  bellows  assembly  integrity. 
Therefore,  from  the  standpoint  of  overall 
safety,  plant  operation  with  the 
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exemption  is  at  least  as  safe  as  requiring 
compliance  with  the  leak  testing 
requirement  of  the  regulations. 
Consequently,  the  probability  of  an 
accident  has  not  been  increased  and  the 
post-accident  radiological  releases  will 
not  be  greater  than  previously 
determined,  nor  does  the  proposed 
exemption  otherwise  affect  radiological 
plant  effluents,  nor  result  in  any 
signiRcant  occupational  exposure. 
Likewise,  the  exemption  does  not  affect 
non-radiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

The  third  proposed  exemption  will 
allow  the  hcensees  to  use  an  alternative 
to  the  vent  and  drain  method  for 
accounting  for  the  leakage  of  certain 
containment  isolation  valves.  Granting 
of  this  exemption  would  allow  use 
during  Integrated  Leak  Rate  Tests 
(ILRTs)  of  the  seal  water  system  which 
has  been  installed  at  Catawba. 
Containment  isolation  valves  served  by 
this  system  will  not  leak  containment 
atmosphere  to  the  environment  during 
an  accident  and  so  need  not  be  exposed 
to  test  pressure  by  being  vented  and 
drained  during  ILRTs.  Other  valves 
which  are  not  served  by  the  seal  water 
system,  but  which  are  in  the  lines  to  be 
exempted  from  the  venting  and  draining 
requirements,  will  be  locally  leakage 
rate  tested  and  the  results  added  to  the 
ILRT  results.  Thus,  all  leakage  will  be 
accounted  for.  Consequently,  the  post- 
accident  radiological  releases  will  not 
be  greater  with  the  alternative  tests  than 
they  would  be  without  the  requested 
exemption,  nor  does  the  proposed 
exemption  otherwise  affect  radiological 
plant  effluents,  nor  result  in  any 
significant  occupational  exposure. 
Likewise,  the  exemption  does  not  affect 
non-radiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Conmiission  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  environment  impacts 
associated  with  the  proposed 
exemption. 

The  fourth  exemption  would  grant 
delays  (until  the  first  refueling  outage)  in 
implementing  the  upgrade  to  safety: 
related  of  the  pressurizer  and  the  steam 
generator  PORVs  to  bring  them  into 
compliance  with  GDC-1.  The 
consecjtiences  of  a  steam  generator  tube 
rupture  (SGTR)  with  the  existing  PORVs 
are  discussed  in  Section  15.6.3  of  the 
Catawba  Final  Safety  Analysis  Report 
(FSAR).  Therefore,  operation  of 
Catawba  Unit  1  during  the  first  cycle  is 


addressed  by  the  current  FSAR  analysis. 
The  staff  has  evaluated  Catawba  Unit  1 
operation  during  the  first  cycle  without 
the  upgrade  of  the  pressurizer  and  the 
steam  generator  PORVs  in  Section  15.4.4 
of  Supplement  3  to  the  SER  (regarding 
the  SGTR)  and  in  Section  5.4.4.1  of 
Supplement  2  to  the  SER  (regarding  the 
residual  heat  removal  system).  The  NRC 
staff  stated  in  Supplement  2  that  there 
are  at  least  three  means  available  to 
achieve  RCS  depressurization:  (1)  The 
normal  pressurizer  spray,  (2)  three 
pressurizer  PORVs,  and  (3)  an  auxiliary 
pressurizer  spray  (with  safety-related 
electric  motor  operator).  Additionally, 
RCS  cooldown,  using  the  steam 
generators,  results  in  an  indirect 
depressurization  due  to  fluid 
contraction.  For  the  plant  to  be  unable 
to  effect  an  RCS  depressurization,  all  of 
the  above  means  would  have  to  be 
unavailable,  Although  not  specifically 
quantified,  the  staff  believes  the 
probability  of  this  occurring  in  the  first 
cycle  of  operation  is  low.  Similarly,  to 
achieve  heat  removal,  at  least  the 
following  means  are  available:  (1)  Steam 
dump  system  and  (2)  four  steam  system 
PORVs.  Although  the  steam  system 
PORVs  are  not  fully  safety  related,  the 
staff  notes  the  availability  of  other 
means  for  decay  heat  removal.  The  staff 
believes  that  the  likelihood  of  a 
simultaneous  loss  of  all  these  other 
means  is  low. 

As  noted  above,  the  staff  believes  the 
likelihood  of  total  unavailability  of  the 
means  for  depressurization  and  heat 
removal  during  the  first  cycle  of  plant 
operation  to  be  small.  Consequently,  the 
probability  of  an  accident  has  not 
significantly  increased  and  the  post- 
accident  radiological  releases  will  not 
be  significantly  greater  than  previously 
determined  with  issuance  of  this 
proposed  exemption,  nor  does  the 
proposed  exemption  significantly  affect 
radiological  plant  effluents,  nor  result  in 
any  significant  occupational  exposure. 
Likewise,  the  exemption  does  not  affect 
non-radiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  environmental 
impacts  associated  with  this  proposed 
exemption. 

The  fifth  proposed  exemption,  which 
would  exempt  Duke  Power  Company 
CMC  personnel  from  full-scale 
participation  in  yearly  execise  of  the 
Catawba  emergency  plans,  otherwise 
required  by  paragraph  IV.F.  of  Appendix 
E,  10  CFR  Part  50,  is  consistent  with  a 
similar  exemption  granted  on  January  6. 
1984,  relating  to  participation  in 
emergency  preparedness  exercises  at 


Oconee  and  McGure.  Participation  by 
all  Duke  Power  Company  CMC 
personnel  twice  annually  is  deemed  to 
be  unnecessary.  In  the  October  3, 1984, 
request.  Duke  Power  Company 
committed  to  continue  to  provide 
adequate  support  by  General  Office 
personnel  to  ensure  that  effective 
annual  exercises  are  conducted  at  each 
of  its  nuclear  stations.  Duke  Power  also 
committed  to  activate  the  Crisis 
Management  Team  fully  in  any  full- 
scale  exercise  involving  full  state 
participation.  If  there  are  no  such  full- 
scale  exercises  planned  for  Duke  Power 
nuclear  stations  in  a  calendar  year. 
Duke  will  choose  one  of  the  local 
exercises  in  which  all  the  CMC 
personnel  will  fully  participate.  Thus, 
the  proposed  exemption  will,  as 
described  in  the  Duke  Power  request, 
provide  an  alternate  method  for  training 
all  the  CMC  personnel  such  that  there  is 
reasonable  assurance  of  training 
adequacy  consistent  with  the  purpose  of 
the  subject  Appendix  E  requirement. 
Consequently,  the  probabihty  of  an 
accident  has  not  been  increased  and  the 
post-accident  radiological  releases  will 
not  be  greater  than  they  would  be  were 
the  proposed  exemption  not  granted,  nor 
does  the  proposed  exemption  otherwise 
affect  radiological  plant  effluents,  nor 
result  in  any  significant  occupational 
exposure.  Likewise,  the  exemption  does 
not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  or  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Actions: 
Because  we  have  concluded  that  there  is 
no  measurable  environmental  impact 
associated  with  the  proposed  relief  and 
exemptions,  any  alternatives  to  the 
relief  and  exemptions  will  have  either 
no  environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  relief  and 
exemptions.  Such  action  would  not 
reduce  envirnomental  impacts  of 
Catawba  Unit  1  operations  and  would 
result  in  reduced  operational  flexibility 
and  unwarranted  delays  in  power 
ascension. 

Alternative  Use  of  Resources:  These 
actions  do  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to 
Operation  of  Catawba  Nuclear  Station, 
Units  1  and  2,"  dated  January  1983. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensees' 
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requests  that  support  the  proposed  relief 
and  exemptions.  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Findbig  of  No  SignificMit  feapact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  actions  will  not  have 
a  significant  effect  on  the  quality  of  ttie 
human  environment.  Accordingly,  the 
Commission  has  detoinined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  relief  and 
exemptions. 

For  further  details  %«nth  respect  to  die 
actions,  see  the  licensees'  requests  fbr 
relief  and  their  assessment  of 
environmental  impact  of  such  relief, 
dated  March  9, 1963,  July  10, 13, 18,  23, 
27,  October  1,  and  November  6  and  8, 
1984.  and  the  requests  for  the 
exemptions  and  their  assessment  of  the 
enviroomental  impacts,  dated  April  5. 
July  11  and  13.  September  19  and  21.  and 
October  3  and  16, 1984,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW.,  Washington,  D.C. 
and  at  the  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Dated  at  Bethesda,  Maryland,  this  23rd  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
B.  |.  Youngblood. 

Acting  Assistant  Director  for  Licensing. 
Division  of  Licensing. 

|FR  Doc.  S4-nni  PIM  11-»-a«:  a:45  ami 
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(Doc«Wt  No.  S0-20S] 

Southern  Callfomta  Edison  Co.  and 
San  Olego  Gas  and  Electric  Co.  (San 
Onofrc  Nuclear  Generating  Station, 
Unit  1);  Contingent  Rescission  of 
Suspension 

I 

The  Southern  California  Edison  (SCE) 

and  San  Diego  Gas  and  Electric 
Company  (the  licensees]  hold 
Provisional  Operating  License  No.  DPR- 
13,  which  authorizes  Southern  California 
Edison  Company  to  operate  the  San 
Onofre  Nuclear  Generating  Station.  Unit 
1  (the  facility)  at  power  levels  not  in 
excess  of  1347  megawatts  (thermal) 
rated  power.  The  facility,  which  is 
located  at  the  licensees'  site  in  San 
Diego  County,  California,  is  a 
pressurized  water  reactor  (PWR)  used 
for  the  commercial  generation  of 
electricity. 

II 

The  seismic  design  basis  upon  which 
San  Onofre  Unit  1  was  initially  licensed 


for  structures,  systems  and  cooiponents 
important  to  the  safety  of  tbe  plant  was 
what,  in  today's  terminology,  would  be 
consistent  with  a  0.25g  Housner 
response  spectra  Operating  Basis 
Earthquake  (OBE)  and  a  0.5g  Housner 
response  spectra  Safe  Shutdown 
Earthquake  (SSE).  A  number  of  actions 
have  been  taken  in  recent  years, 
however,  to  upgrade  the  plant  to  0.67g, 
the  peak  ground  acceleration  used  »» 
the  seismic  criteria  applied  to  Units  2 
and  3  that  were  later  built  on  the  same 
site. 

Analyse*  of  Ike  seisnic  capability  of 
the  plant  at  afi7g  and  submitted  in  the 
April-May  1982  time  period  as  part  of 
the  ongoing  seismic  reevahiation 
program,  indicated  high  stress  values  for 
certain  equipment  piping  and  supports 
and,  therefore,  raised  questions  as  to 
whether  this  equipment  met  the  original 
licensing  basis  (0.5g  Housner  spectra 
SSE).  The  staff  infonned  the  licensee 
that  fiHiher  information  demonstrating 
that  the  plant  met  its  initial  boensing 
design  basis  would  be  necessary  before 
the  plant,  which  was  then  shut  down, 
would  be  permitted  to  restart  In  letters 
dated  June  15  and  June  24, 1982.  the 
licensee  informed  the  staff  that 
undertaking  analyses  to  reconfirm  that 
the  plant  met  its  original  design  basis 
would  consume  significant  resources 
and  woald  not  contribute  to  the  overall 
goal  of  upgrading  the  plant  to  0.67g. 
Therefore,  the  licensee  instead  proposed 
to  establish  an  implementation  plan  for 
upgrading  the  plant  to  0.67g  and 
committed  itself  to  keeping  the  plant 
shut  down  until  necessary  reanalyses 
and  plant  modifications  were 
completed.  The  statff  agreed  with  the 
licensee  that  its  program  to  upgrade  the 
facility  to  0.67g  would  resolve  the  staffs 
concerns  about  the  ability  of  the  plant  to 
meet  its  licensed  design  basis,  i.e.,  0.5g. 
However,  in  view  of  the  staffs 
conclusion  that  the  plant  should  not 
restart  until  the  concerns  about  the 
plant's  capability  to  shut  down  after  the 
0.5g  design  basis  earthquake  were 
resolved,  the  staff  issued  an  order  on 
August  11, 1982.  to  confum  the  licensee's 
commitments  to  susj. uul  operation  of 
the  plant  and  to  undertake  the  plant 
modifications.  The  "Order  Confirming 
Licensee  Commitments  on  Seismic 
Upgrading"  required  ttvat  the  licensees 
"[mjaintain  San  Onofre  Unit  1  in  the 
shutdown  condition  until  modifications 
described  in  their  submittal  dated  June 
15, 1982  as  supplemented  by  letter  dated 
June  24, 1982  are  completed  and  NRC 
approval  is  obtained  for  restart"  47  Fed. 
Reg.  36058,  36059  (Aug.  18, 19S2). 

Since  the  August  1982  Order  was 
issued,  the  licensee  has  continued  to 
make  modifications  to  upgrade  the 


capability  of  many  plant  structures, 
systems  and  compcments  to  0M7g. 
Although  not  all  the  potentially 
necessary  modifications  are  complete  to 
assure  that  the  plant  could  be  brought  to 
a  cold-shutdown  condition  in  the  event 
of  a  postulated  0.67g  earthquake,  the 
licensee  has  proposed  to  return  the  plant 
to  service  for  a  limited  period  of  tioie 
while  the  seismic  reevahiation  program 
is  being  completed. 

On  the  basis  of  the  staff's  evaluatioa 
of  the  plant  modificaticms  and  the 
licensee's  analyses,  the  staff  believes 
that  there  is  reasonable  assurance  that 
operation  of  San  Onofre  Unit  1  can  be 
resumed  prior  to  completion  of  the 
seismic  reevaluation  program  without 
posing  an  undue  risk  to  public  health 
and  safety.  It  should  be  recalled  that  the 
suspension  of  operation  imposed  by  the 
August  1982  order  was  based  primarily 
on  questions  about  whether  the  (4ant 
met  its  licensed  design  basis.  O.Sg. 
Currently,  the  staff  believes  that  die 
licensee  has  reasonably  established  the 
seismic  capability  of  the  systems  which 
would  provide  the  capability  to  achieve 
and  maintain  a  hot  standby  condition  in 
the  event  of  a  0.67g  modified  Housner 
spectrum  earthquake.  Moreover,  with 
respect  to  other  systems,  the  staff 
believes  that  available  information 
indicates  that  the  plant  should 
withstand  a  O.Sg  seismic  event  and  may 
even  withstand  larger  seismic  event 
swithout  substantial  damage.  Thus,  the 
staff  believes  that  plant  operation  with 
systems  necessary  to  achieve  host 
standtjy  upgraded  to  0.67g  is  sufficient 
to  assure  public  health  and  ssfety  until 
the  overall  seismic  reevaluation  is 
completed  because  (1)  the  seismic 
integrity  of  the  primary  system  and  its 
isolation  boundaries  has  been 
established  such  that  a  severe  seismic 
event  would  not  be  expected  to  cause  an 
accident  requiring  systems  that  have  not 
been  completely  upgraded,  and  (2)  there 
is  sufficient  time  available  to  manually 
set  up  cooling  water  supplies  to  achieve 
and  maintain  cold  shutdown  in  the 
event  that  a  severe  seismic  event  were 
to  occur.  The  bases  for  the  staffs 
conclusions  are  discussed  in  greater 
detail  in  the  Safety  Evaluation  Report 
being  issued  on  this  date. 

To  ensure  the  safety  of  longf-term 
operation  in  terms  of  providing  suitable 
mai^ns,  the  seismic  reevaluation 
program  and  additional  modifications 
necessary  to  upgrade  the  plant's  seismic 
capability  should  b<>  completed  in  a 
timely  manner.  The  staff  befieves  that 
the  reevaluation  program  should  be 
completed  before  the  return  to  power 
after  the  next  refueling  outage  after 
restart  and  that  the  modifiration  should 
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be  completed  by  the  same  time  unless 
the  licensee  provides  a  case-by-case 
justification  for  any  extension  of  time 
for  completion. 

in 

Based  on  the  staffs  evaluation,  the 
public  health  and  safety  no  longer 
requires  suspension  of  plant  operation. 
Therefore,  the  suspension  of  operation 
imposed  by  the  Order  of  August  11. 1982 
is  hereby  rescinded  provided  that  the 
remainder  of  the  seismic  reevaluation 
program  and  the  resulting  plant 
modifications  are  completed  by  the  end 
of  the  next  refueling  outage  unless  the 
licensee  provides  to  the  Director, 
Division  of  Licensing,  a  justification  for 
any  extension  of  time  for  completion  of 
any  modification  and  the  Director  is 
satisfied  that  continued  opefation  may 
be  permitted.  Such  justification,  if  any. 
should  be  provided  prior  to  the 
commencement  of  the  next  scheduled 
refueling  outage  after  this  restart. 


Dated  at  Bethesda.  Maryland,  this  21st  day 
of  November.  1984. 

For  the  Nuclear  Regulatory  Commission. 

Darrell  G.  Eisrahut, 

Director,  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  S4-31320  Filed  11-28-84;  8:45  am) 
MLUNQCOOC  7S6»^1-II 


Applications  for  Licenses  to  Export 
Nuclear  Facilities  or  Materials 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application" 
please  take  notice  that  the  Nuclear 
Regulatory  commission  has  received  the 
following  applications  for  export 
licenses.  Copies  of  the  applications  are 
on  file  in  the  Nuclear  Regulatory 
Commission's  Public  document  Room 
located  at  1717  H  Street,  NW., 
Washington.  D.C. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 

NRC  Export  Applications 


hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
-O.C.  20555,  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  and  the 
Executive  Secretary,  U.S.  Department  of 
State,  Washington,  D.C.  20520. 

In  its  review  of  applications  for 
licenses  to  export  production  or 
utilization  facilities,  special  nuclear 
materials  or  source  material,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  table  below  lists  all  new 
major  applications. 

Dated  this  21st  day  of  November  1984  at 
Bethesda.  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Marvin  R.  Peterson, 

Acting  Assistant  Director.  Export-Import  and 
International  Safeguards:  Office  of 
International  Programs. 


Nwna  o(  wpkcwit  dM*  of  ippkcaten.  dM* 

MMsnrilypa 

MMrM  in  Utograma 

End-uaa 

Country  ot 
daaanaton 

racanad.  ippicitton  numbw 

ToWalimani 

ToWiWklpa 

Bonn  NudMr  Compwy.  kic  Noo  2.  1964- 

5.00  fmcm*  (nrichad  uranum. 

5  00  paroani  antichad  ivanunt. 

3.10  pareant  anhctwd  uranuiL. 

urinun. 

^00  parcam  enhchad  uraniun 

N  00  parcam  annctiad  uranium.    .. ,, 

'  19.75  pareant  anrichad  uranium 

3.49  parcam  anrictiad  inniinL. 

AddMonal  25.377 
Additional  44.756 

».200 

AddMonal  13.700 
N8«750 

16.614 

122.0 

•4.190 

AddHiontf  997 
AddHMnal  1.778 

•33 

AddHional4S4 
30 

504 

24.10 

3.238  40 

T^wwi. 

No»  8.  1964.  XSNM02136.  Afiwnd  No. 
01 
Wnkn^nuw  Elackic  Co..  Nov.  %  1964- 
Nov  8.  1964.  XSNM02181. 

Ejoran    NudMT    Company.    lne;>^Nov     2. 
19e4-No¥  9.  1964.  XSNMO2097.  Anml 
No  01                                                  ^^ 

Mtaa  6  Co  (USXt,  kic.  Nov.  •.  1964- 

Addrticnal  matanal  lor  Kuoahar^  No.  2 -. 

Corwarswn.  paflatmng  and  labricalion  into 
•ual  anamblMa  and  ralum  to  U.S.  lor 
Catawba  Urat  2. 

landad  axprahon  data  to  July  1.  1990. 

Add  Baraatwack-l  to  lloanaa _ „ 

Ratoad  lual  tor  Fukuatwna  1.  UnM  1 . . 

Oa 
Balgium. 

Swadan. 
Do. 

Japan. 

WaatGannany. 

WaatGarmany. 

Nov   13.  1964.  XSNM02182 
GA  Tachnotoj— ■  Inc.  Nov.  8.  1964-Nov. 

16.  1964.  XSNM021S3. 
TraranuctMr   Inc .  Nov.  20.  1964-Nov.  20. 

To  NUKEM  lor  procaaUng  into  UOi  Wid 

ratum  to  GA. 
Ratoad  lual  lor  Gfohnda  1 

1984.  XSNM02187 

(Fit  Doc  8«-31324  Filed  11-28-84:  8:45  am| 
MtUNG  COK  7S66-01-M 


POSTAL  SERVICE 

Domestic  Mali  Classification  Schedule 
Changes  for  Special  Fourth  Class  IMail; 
Correction 

agency:  Postal  Service. 
action:  Notice;  Correction. 

SUMMARY:  This  document  corrects  a 
notice  of  a  Domestic  Mail  Classification 
Schedule  change  for  special  fourth-class 
mail  that  appear  at  page  46222  in  the 
Federal  Register  of  Friday,  November 
23. 1984  (49  FR  46222).  The  action  is 
necessary  to  correct  an  erroneous 
effective  date. 

EFFECTIVE  DATE:  12.-01  a.m.,  November 
25.1984. 


FOR  FURTHER  INFORMATION  CONTACT 

Paul  I.  Kemp.  (202)  245-4638. 
SUPPLEMENTARY  INFORMATION:  The 

following  correction  is  made  in  FR  Doc. 
84-30752  appearing  on  46222,  in  the 
issue  of  November  23, 1984: 

On  page  46222,  in  the  middle  of  the 
right-hand  column,  in  the  first  full 
paragraph,  the  date  "November  15, 
1984"  is  corrected  to  read  "November 
25, 1984". 

(39  U.S.C.  3625) 

W.  Allen  Sander*. 

Associate  General  Counsel  Office  of  General 
Law  and  Administration. 

|FR  Doc.  84-31302  Hied  11-28-84:  8:45  amj 
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SMALL  BUSINESS  ADIMINISTRATION 

[UcenM  No.  09/09-5338] 

Charterway  Investment  Corp.;  Filing  of 
an  Application  for  an  Exemption  Under 
the  Conflict  of  Interest  Regulation 

Notice  is  hereby  given  that 
Charterway  Investment  Corporation 
(Charterway),  222  South  Hill  Street, 
Suite  800.  Los  Angeles,  California  90012. 
a  Federal  Licensee  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act),  has  filed  an 
application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
S  107.904(b)  of  the  Regulations  governing 
small  business  investment  companies 
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(13  CFR  107.904  (1984))  for  approval  of 
conflict  of  interest  transactions. 

Subject  to  SBA  approval.  Charterway 
proposes  to  invest  in  a  minority  owned 
bank,  American  International  Bank 
(American  International),  525  S.  Flower 
Street,  Los  Angeles,  California. 

The  proposed  financing  is  brought 
within  the  purview  of  S  107.904(b)  of  the 
Regulations  because  Mr.  Harold  Chuang 
is  a  member  of  the  Board  of  Directors  of 
American  International,  and  President 
of  Charterway,  and  therefore  is 
considered  an  Associate  of  Charterway 
Investment  Corp.  as  defined  by  Section 
107.3  of  the  Regulations.  Completion  of 
the  financing  as  proposed  will  result  in 
the  acquisition  of  a  16.8  percent  interest 
in  American  International  by 
Charterway  and  its  Associates. 

Notice  is  hereby  given  that  any  . 
interested  person  may,  not  later  than 
(15)  days  from  the  date  of  publication  of 
this  Notice,  submit  written  comments  on 
the  proposed  transaction  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  1441  L 
Street,  NW..  Washington,  DC  20416. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.001,  Small  Business 
Investment  Companies) 

Dated:  November  23, 1984. 
Robert  G.  Uneberry, 
Deputy  Associate  Administrator  for 
Investment. 

(FR  Doc.  84-31328  Filad  11-28-84;  8:4S  am] 
BILLINa  COOC  8026-01-11 


Maximum  Annual  Cost  of  Money  to 
Small  Business  Concerns 

13  CFR  107.302  (a)  and  (b)  limit  the 
maximum  annual  Cost  of  Money  (as 
defined  in  13  CFR  107.3)  that  may  be 
imposed  upon  a  Small  Concern  in 
connection  with  Financing  by  means  of 
Loans  or  through  the  purchase  of  Debt 
Securities.  The  cited  regulation 
incorporates  the  terms  "FFB  Rate", 
which  is  defined  elsewhere  in  13  CFR 
Section  107.3  in  terms  that  require  SBA 
to  publish,  from  time  to  time,  the  rate 
charged  by  the  Federal  Financing  Bank 
on  ten-year  debentures  sold  by 
Licensees  to  the  Bank.  Notice  of  this  rate 
is  generally  published  each  month. 

Accordingly,  Licensees  are  hereby 
notified  that  effective  December  1,  1984, 
and  until  further  notice,  the  FFB  Rate  to 
be  used  for  computation  of  maximum 
cost  of  money  pursuant  to  13  CFR 
107.302  (a)  and  (b)  is  11.735%  per  annum. 

13  CFR  Section  107.302  does  not 
supersede  or  preempt  any  applicable 
law  imposing  an  interest  ceiling  lower 
than  the  ceiling  imposed  by  its  own 
terms.  Attention  is  directed  to  Section 
308(i)  of  the  Small  Business  Investment 


Act,  as  amended  by  Section  524  of  Pub. 
L  96-221.  March  31, 1980  (94  Stat.  161). 
to  that  law's  Federal  override  of  State 
usury  ceilings,  and  to  its  forfeiture  and 
penalty  provisions. 

Dated:  November  23. 1984. 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

|FR  Doc  84-313r  Filed  11-28-84:  84S  am| 
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TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1980; 
Forms  Under  Review  by  tfie  Office  of 
Management  and  Budget 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Forms  Review  by  the  Office  of 
Management  and  Budget. 

summary:  The  Tennessee  Valley 
Authority  (TV A)  has  sent  to  OMB  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  ( 44 
U.S.C.  Chapter  35). 

Requests  for  information,  including 
copies  of  the  forms  proposed  and 
supporting  documentation,  should  be 
directed  to  the  Agency  Clearance 
Officer  whose  name,  address,  and 
telephone  number  appear  below. 
Questions  or  comments  should  be 
directed  to  the  Agency  Clearance 
Officer  and  also  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  D.C.  20503,  Attention:  Desk 
Officer  for  Tennessee  Valley  Authority. 
395-7313. 

Agency  Clearance  Officer:  Cheryl  C. 
Thomas,  Tennessee  Valley  Authority 
100  Lupton  Building,  Chattanooga,  TN 
37401;  (615)  751-2522.  FTS  858-2522. 
Type  of  Request:  Regular 
Title  of  Information  Collection:  Forest 

Industries  Survey — 1984 
Frequency  of  Use:  Every  4  to  5  years 
Type  of  Affected  Public:  Businesses 
Small  Businesses  or  Organizations 

Affected:  Yes 
Federal  Budget  Functional  Category 

Code:  452 
Estimated  Number  of  Annual 

Responses:  2,500 
Estimated  Total  Annual  Burden  Hours: 

1,667 
Estimated  Annual  Cost  to  TV  A:  $236,000 

Need  for  and  Use  of  Information: 
Forest  industries  in  the  Tennessee 
Valley  will  be  surveyed  in  early  1985  to 
collect  1984  data.  The  purpose  is  to 
measure  trends  in  industrial  wood  use, 
employment,  product  value,  and  number 


and  kinds  of  industries.  These  data  will 
be  used  primarily  to  evaluate  progress 
in  forest  industries  development  and 
answer  requests. 

Dated:  November  20. 1984. 
John  W.  Thompson, 

Manager  of  Corporate  Services,  Senior 
Agency  Official. 

|FR  Doc  84-31283  Filed  11-28-84: 8>U  ami 
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Paperwork  Reduction  Act  of  1980; 
Forms  Under  Review  by  tfie  Office  of 
Management  and  Budget 

agency:  Tennessee  Valley  Authority. 
ACTION:  Forms  Under  Review  by  the 
Office  of  Management  and  Budget. 

SUMMARY:  The  Tennessee  Valley 
Authority  (TV A)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

Requests  for  information,  including 
copies  of  the  forms  proposed  and 
supported  documentation,  should  be 
directed  to  the  Agency  Clearance 
Officer  whose  name,  address,  and 
telephone  number  appear  below. 
Questions  or  comments  should  be 
directed  to  the  Agency  Clearance 
Officer  and  also  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington.  D.C.  20503.  Attention:  Desk 
Officer  for  Tennessee  Valley  Authority, 
395-7313. 

Agency  Clearance  Officer  Cheryl  C. 
Thomas,  Tennessee  Valley  Authority, 
100  Lupton  Building,  Chattanooga,  TN 
37401;  (615)  751-2522.  FTS  858-2522. 
Type  of  Request:  Regular 
Title  of  Information  Collection:  Farmer 

Questionnaire- Vicinity  of  Nuclear 

Power  Plants 
Frequency  of  Use:  Aimually  near 

Sequoyah,  Watts  Bar,  and  Bellefonte 

Nuclear  Plants;  Semiannually  near 

Browns  Ferry  Nuclear  Plant. 
Type  of  Affected  Public:  Individuals  and 

farms 
Small  Businesses  or  Organization 

Affected:  No 
Federal  Budget  Functional  Category 

Code:  271 
Estimated  Number  of  Annual 

Responses:  1.200 
Estimated  Total  Annual  Burden  Hours: 

1.200 
Estimated  Annual  Cost  to  TV  A:  $40,000 

Need  For  and  Use  of  Information: 
Used  to  locate  rural  residents,  home 
gardens,  and  milk  animals  for 
monitoring  purposes  around  nuclear 
power  plants. 
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Dated:  November  20. 19B4. 
loia  W.  TbomiMao, 
Manager  of  Corporate  Services,  Senior 
Agency  Official. 

|FR  Doc  M-312M  Filed  I1-M-8*:  M6  ami 
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Paperworic  Reduction  Act  of  1980; 
Fonns  Under  Review  by  tt>e  Office  of 
(Management  and  Budget 

AOENCV:  Tennessee  Valley  Authority. 
ACnON:  Forms  Under  Review  by  the 
Office  of  Management  and  Budget. 

summary:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

Requests  for  information,  including 
copies  of  the  forms  proposed  and 
supporting  documentation  should  be 
directed  to  the  Agency  Clearance 
Officer  whose  name,  address,  and 
telephone  number  appear  below. 
Questions  or  comments  should  be 
directed  to  the  Agency  Clearance 
Officer  and  also  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
Washington.  D.C  20503.  Attention:  Deslc 
Officer  for  Teimessee  Valley  Authority, 
395-7313. 

Agency  Clearance  Officer  Cheryl  C 
Thomas.  Tennessee  Valley  Authority. 
100  Lupton  Building.  Chattanooga.  TN 
37401:  (615)  751-2522.  FTS  858-2522. 
Type  of  Request:  Regular 
Title  of  Information  Collection:  Natural 

Gas  Energy  Recovery  Questionnaire 
Frequency  of  Use:  Nonrecurring 
Type  of  Affected  Public:  Businesses  and 

non-profit  institutions 
Small  Businesses  or  Organizations 

Affected:  No 
Federal  Budget  Functional  Category 

Code:  271 
Estimated  Number  of  Annual 

Responses:  180 
Estimated  Total  Annual  Burden  Hours: 

240 
Estimated  Annual  Cost  to  TVA:  $3,080 

Need  For  and  Use  of  Information:  The 
information  in  the  proposed  collection  is 
needed  to  adequately  assess  a 
potentially  very  promising  electric 
power  generating  concept.  Respondents 
will  be  natural  gas  transmission 
companies  and  gas  distributors. 


Dated:  November  Za  1964. 
Jolm  W.  Thompson. 

Manager  of  Corporate  Services,  Senior 
Agency  Official. 

|FR  Doc  S4-3128S  Filed  ll-2»-«4:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


Intent  To  Prepare  an  Environmental 
Impact  Statement;  Propoaed 
Expansion  of  Stinson  Municipal 
Airport,  San  Antonio,  TX 

The  Federal  Aviation  Administration 
(FAA)  itends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  expansion  of  Stinson 
Municipal  Airport,  San  Antonio,  Texas. 
The  current  proposed  expansion  would 
consist  of  a  500-foot  extension  to 
Runway  27,  acquisition  of  land  for  and 
construction  of  a  new  runway  (oriented 
approximately  northwest-southeast]  and 
at  a  length  up  to  approximately  6,200 
feet.  The  runway  would  be  west  of  the 
existing  Runway  14/32.  Related 
development  consists  of  ground 
alteration,  creek  channelization, 
culverting,  and  residential  and  business 
relocation  to  allow  construction  of  the 
new  runway;  installation  of  a  precision 
instrument  landing  system  and  approach 
lighting  system  for  the  northwest  end  of 
the  new  runway;  and  proposed  taxiway 
and  general  aviation  development  as 
identified  in  the  1984  Airport  Master 
^  Plan,  prepared  by  Cress  and  Associates. 
Inc. 

Proposed  Federal  action  would 
include  FAA  approval  of  an  Airport 
Layout  Plan  and  possible  subsequent 
Federal  funding  of  airport  development 
under  the  Airport  and  Airway 
Improvement  Act  of  1982,  or  successor 
legislation. 

Possible  alternatives  include  no 
action,  alternative  development 
scenarios  for  Stinson  and  realignment  of 
the  proposed  new  runway. 

A  Scoping  meeting  was  held  on 
Tuesday.  November  13, 1984.  in  San 
Antonio  to  identify  issues  which  might 
have  significant  impacts  and  to  assist 
FAA  in  determining  if  an  EIS  would  be 
required.  At  the  request  of  the  United 
States  Department  of  the  Interior, 


National  Park  Service,  the  decision  to 
prepare  an  EIS  has  been  made  by  FAA 
so  that  an  adequate  review  of  potential 
impact  to  the  San  Antonio  Missions 
National  Historical  Park  and  other 
related  historical  property  will  be 
thoroughly  considered. 

The  FAA  intends  to  consult  and 
coordinate  with  Federal,  state,  and  local 
agencies  which  have  jurisdiciton  by  law 
or  have  special  expertise  with  respect  to 
any  environmental  impacts  associated 
with  the  proposed  project.  The  Scoping 
process  will  continue  through  Friday, 
December  14, 1984.  Interested  persons 
and  agencies  are  invited  to  send  written 
comments  on  environmental  issues 
related  to  the  proposed  expansion  of 
Stinson  Municipal  Airport  to:  Mr. 
Richard  Rodine,  Supervisor,  Planning 
Section  (ASW-611),  FAA  Airports 
Division,  Southwest  Region,  P.O.  Box 
1889,  Forth  Worth,  Texas  76101, 
telephone  (817)  877-2605.  Comments 
should  be  receives  by  close  of  business 
December  14, 1984. 

Dated:  November  IS,  1984.  •*• 

Gene  L  FaulluMr,  -    - 

Manager,  Planning  and  Programming  Branch. 

|FR  Doc  84-J1245  Filed  11-2M4;  K4«  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  ttie  Secretary 

(Supplemant  to  Dept  Circ.  Pui>lic  D«l)l 
SertM— No.  36-64] 

Notes;  AB— 1986  Series 

November  23. 1964. 

The  Secretary  announced  on 
November  21, 1984,  that  the  interest  rate 
on  the  notes  designated  Series  AB — 
1986,  described  in  Department 
Circular — Public  Debt  Series — No.  36-84 
dated  November  15, 1984,  will  be  10% 
percent.  Interest  on  the  notes  will  be 
payable  at  the  rate  of  10%  percent  per 
annum. 

Carole  Jones  Dineen. 
Fiscal  Assistant  Secretary. 

|FR  Doc.  84-31292  Filed  11-2S-M:  8:45  am) 
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COMMODITY  FUTURES  TRADINO 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.  6th  Floor 
Hearing  Room,  Friday,  December  7. 
1984. 

place:  2033  K  Street.  NW..  Washington. 
DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 

CONTACT  PERSON  FOR  MORE 
information:  )ean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  84-31407  Filed  11-27-84:  2:28  pm| 
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commodity  futures  TRADINO 

commission 

TIME  AND  date:  2:00  p.m.  5th  Floor 
Hearing  Room.  Thursday,  December  13. 
1984. 

place:  2033  K  Street.  NW..  Washington. 
D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Oral 
argument/in  the  matter  of  Donald  J. 
Murphy  and  Keith  M.  Rudman. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  84-31408  Filed  t1-Z7-S4:  2:28  pmj 
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coMMOorrY  futures  trading 
commission 

time  and  date:  9:30  a.m.  5th  Floor 

Hearing  Room.  Thursday.  December  20. 

1984. 

place:  2033  K  Street.  NW..  Washington. 

DC. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  Proposed 

rules  on  the  audit  trail  and  restrictions 

on  trading  for  exchange  employees. 

contact  person  for  more 
information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  84-31409  Filed  11-27-84: 8:45  un| 
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coMMOomr  futures  tradino 
commission 

time  and  date:  11:00  a.m.  8th  Floor 

Hearing  Room.  Thursday.  December  20, 

1984. 

place:  2033  K  Street.  NW..  Washington. 

D.C. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  84-31410  Filed  11-27-84:  2:28  pm| 
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EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

DATE  AND  TIME:  9:30  a.m.  (Eastern  Time), 

Tuesday,  December  4, 1984. 

place:  Clarence  Mitchell  Jr.,  Conference 
Room  No.  200-C  on  the  2nd  floor  of  the 
Columbia  Plaza  Office  Building,  2401 
"E"  Street  N.W.  Washington,  D.C.  20507. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Votes. 

2.  A  Report  on  Commission  Operations 
(Optional). 

3.  Freedom  of  Information  Act  Appeal  No. 
84-10-FOIA-21S-MK,  concerning  a  request 
for  access  to  an  open  investigative  file. 


4.  Freedom  of  Information  Act  Appeal  No. 
84-10-FOIA-117-SL,  concerning  a  request 
for  an  ADEA  investigative  file. 

5.  Freedom  of  Information  Act  Appeal  No. 
84-9-FOIA-eo-PX,  concerning  a  request  for 
information  from  a  closed  ADEA  charge 
file. 

6.  Freedom  of  Information  Act  Appeal  No. 
84-10-FO1A-128-MM,  concerning  a  request 
for  lists  of  targeted  locations,  issues  and 
respondents. 

7.  Analysis  of  Pre-Complaint  Counseling  and 
Complaint  Processing  Data  Submitted  by 
Federal  Agencies  for  Fiscal  Year  1983. 

8.  Use  of  the  Second  Exemption  of  the 
Freedom  of  Information  Act.  5  U.S.C. 
i  552(b)(2). 

9.  Recommended  fiscal  year  1985  State  and 
Local  Agency  Program  Contract  for 
Lexingfon-Fayette  Urban  County 
Government  Human  Rights  Commission. 

10.  EEOC  Compliance  Manual,  Section  624, 
Reproductive  and  Fetal  Hazards,  Appendix 
A. 

11.  Proposed  Contract  for  Procurement  of 
Legal  Materials. 

Closed 

1.  Litigation  Authorization;  General  Counsel 
Recommendations. 

2.  Proposed  Commission  Decisions:  ORA 
Decisions  and  Guidance  Decisions. 

3.  Proposed  Subpoenas. 

4.  Proposed  Withdrawal  of  Commissioners* 
Charges. 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Fedanl 
Register  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  Matthews. 
Executive  Office  at  (202)  634-6748. 

Dated:  November  27, 1984. 
Cynthia  Mattliewrs, 

Executive  Officer,  Executive  Secretariat 

|FR  Doc.  84-31422  Filed  11-27-84:  2:40  pn| 
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FARM  CREOrr  ADMINISTRATION 

Federal  Farm  Credit  Board 

Correction 

FR  Doc.  84-29901.  which  announced  a 
meeting  of  the  Federal  Farm  Credit 
Board  on  December  3.  4.  and  5, 1984, 
appeared  in  the  Notices  section  on  page 
45250  in  the  issue  of  Thursday, 
November  15. 1984.  It  should  have 


46874 


Federal  Register  /  Vol.  49,  No.  231  /  Thursday.  November  29.  1984  /  Sunshine  Act  Meetings 


appeared  in  the  Sunshine  Act  Meetings 
section. 


FEDCRAL  ELECTION  COMMISSION 
DATE  AND  TMML  Tuesday,  December  4, 
1984. 10:00  a.m. 

PLACE  1325  K  Street,  NW..  Washington, 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

rrBM  TO  BE  discussed:  Compliance. 
Litigation.  Audits.  Personnel. 

***** 

DATE  AND  TIMC:  Thursday,  December  6. 
1984,  VkOO  ajn. 

PLACE:  1325  K  Street,  NW.,  Washington, 
D.C.  (Fifth  Roor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Eligibility  for  candidates  to  receive 

Presidential  primary  matching  funds 
th-aft  Advisory  Opinion  «1984-40.  Robert  F. 

Bauer,  on  behalf  of  the  Democratic 

Congressional  Campaign  Committee 
Draft  Advisory  Opinion  ai»84-56.  Michael  C. 

Mahoney.  and  Donna  E.  Hanberry,  on 
-  behalf  of  Senator  David  Durenberger 
Petition  for  rulemaking  filed  by  common 

cause 
Finace  Committee  report  'i 

Routine  administrative  matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer. 
202-523-4065. 
Mariana  W.  EmmoiM, 
Secretary  of  Ihe  Commission. 

|FR  Doc.  S4-31411  Rled  11-27-64:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

|Ho<«r(l  of  (ioM.'riiiiiNJ 

TIME  AND  DATE:  Approximately  10:15 

a.m.,  Wednesday,  December  5, 1984, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Studies  of  (1)  futures  and  options  markets, 
and  (2)  federal  margin  regulations  (Public 
Docket  No.  R-CM27).  (This  item  originally 
announced  for  a  closed  meeting  on 
November  26.  1964.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 


3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  27.  1984. 
lames  McAfee, 
Associate  Secretary  of  the  Board. 

|FK  Doc.  S4-31438  Filed  11-27-M:  3  38  pm| 
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FEDERAL  RESERVE  SYSTEM 
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TIME  AND  DATE:  9:30  a.m.,  Wednesday, 
Decembers,  1984. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  adoption  of  depreciation  and 
capital  budgeting  for  the  Board's  assets. 

2.  Proposed  Federal  Reserve  Board  budget  for 
1985. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Boards 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  wmting  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reser\'e  Svstem.  Washington,  D.C. 
20551. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  November  27, 1984. 
James  McAfee, 
Associate  Secretory  of  the  Board. 

IFRDoc  84-31439  Filed  11-27  a4:3S8pin| 
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securitics  and  exchanoe  commission 
"federal  register"  citation  of 

PREVIOUS  ANNOUNCEMENT:  (To  be 

published). 

STATUS:  Closed  meeting. 

place:  450  Fifth  Street,  N.W., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Friday, 
November  16, 1984. 

CHANGE  IN  THE  MEETING:  Additional 
item. 


The  following  item  was  considered  at     * 
a  closed  meeting  held  on  Tuesday. 
November  20, 1984,  at  10:00  a.m. 

Institution  of  injunctive  action. 

Chairman  Shad  and  Commissioners 
Cox.  Marinaccio  and  Peters  determined 
that  Commission  business  required  the 
above  change  and  that  no  earlier  notice 
thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  mattars  have  been  added,  deleted 
or  postponed,  please  contact:  Barry 
Mehlman  at  (202)  272-2014. 
Shirley  E.  Hollis. 
Acting  Secretary. 
November  27. 1984. 

|FR  Doc  84-31420  Filed  11-27-84:  8:4.S  ami 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  December  3,  1984,  at  450 
Fifth  Street,  NW..  Washington,  D.C. 

A  closed  meeting  will  be  held  on 
Tuesday,  December  7, 1984,  at  10:90  a.m. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4).  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8).  (9)(i)  and  (10). 

Chairman  Shad  and  Commissioners 
Cox.  Marinaccio  and  Peters  vdted  to 
consider  the  items  listed  for  the  closed 
meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
December  4, 1984.  at  10:00  a.m.,  will  be: 

Formal  orders  of  investigation. 
Settlement  of  Injunctive  actions. 
Institution  of  injunctive  action. 
Institution  of  administrative  proceedings  of 

an  enforcement  nature. 
Settlement  of  administrative  proceeding  of  an 

enforcement  nature. 

At  times  changes  in  commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
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or  postponed,  please  contact:  Steve 
Molinari  (202)  272-2467. 
Shirley  E.  HoUU. 
Acting  Secretary. 
November  27,  1984. 

(FR  Doc.  84-31421  Filed  11-27-84:  2:40  pmj 
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TENNESSEE  VALLEY  AUTHORITY 

[MMting  No.  1342] 

TIME  AND  DATE:  10:15  a.m.,  Monday, 

December  3. 1984. 

PLACE:  TVA  West  Tower  Auditorium, 

400  West  Summit  Hill  Drive,  Knoxville, 

Tennessee. 

STATUS:  Open. 

Agenda  items 

Approval  of  minutes  of  meeting  held  on 
November  14, 1984. 
Old  Business  Items: 

1.  Fiscal  year  1985  operating  budget 
financed  from  regular  appropriations. 


2.  Fiscal  year  1985  capital  budget  financed 
from  regular  appropriations. 
New  Business  Items: 
B — Purchase  Awards 

Bl.  Req.  52-834966— Tenant  improvements 
and  building  modifications  for  the 
Chattanooga  Office  Complex. 
D — ^Personnel  Items 

Dl.  Personal  services  contract  with  CDI 
Corporation.  Philadelphia.  Pennsylvania, 
for  the  performance  of  engineering, 
design,  drafting,  and  related  engineering 
and  field  support  services,  including  field 
inspection  services,  requested  by  the 
Division  of  Engineering  and  Technical 
Services. 

02.  Personal  services  contract  with  CLB 
Technical  Services,  New  York,  New 
York,  for  the  performance  of  engineering, 
design,  drafting,  and  related  engineering 
and  field  support  services,  including  field 
inspection  services,  requested  by  the 
Division  of  Engineering  and  Technical 
Services. 

D3.  Personnal  services  contract  with 
Consultants  ft  Designers,  Inc.,  New  York, 
New  York,  for  the  performance  of 
engineering,  design,  drafting,  and  related 


engineering  and  field  support  services, 
including  field  inspection  services, 
requested  by  the  Division  of  Engineering 
and  Technical  Services. 
F — Unclassified 
Fl.  Contract  No.  TV-65518A  between  TVA 
and  Alabama  Department  of  Economic 
and  Community  Affairs,  Office  of 
Employment  and  Training  to  provide 
training  to  unemployed  craftpersons. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Craven  H.  Crowell.  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  November  26. 1984. 
W.  F.  WUlis, 

General  Manager. 

(FR.  Doc.  84-31423  Filed  11-27-S4:  8.45  •mj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Devetopntent 
Services 

(Program  Announciwnt  Na  13.647-asi] 

Demonstration  Projects  of  Integrated 
Service  Delivery  Systems  for  Human 
Service  Programs 

agency:  OfTice  of  Human  Development 
Services.  HHS. 

action:  Announcement  of  availability  of 
funds  and  request  for  State  applications 
under  the  HHS  Integrated  Service 
Delivery  Demonstration  Program. 

SUMMAMy:  The  O^ice  of  Human 
Development  Services  (HDS), 
announces  that  competing  applications 
will  be  accepted  for  new  demonstration 
grants  authorized  under  section  1136  of 
the  Social  Security  Act. 

This  program  announcement  consists 
of  four  parts.  Part  I  provides  background 
information  and  discusses  the  purpose 
of  the  Integrated  Service  Delivery 
Demonstration  Program.  Part  II 
describes  the  nature  and  scope  of  the 
projects  to  be  funded.  Part  III  defines 
applicant  eligibility  and  describes  in 
detail  the  application  process.  Part  IV 
deflnes  the  application  review  and 
selection  criteria,  and  process  used  to 
transmit  the  application  forms  and 
instructions. 

date:  The  closing  date  for  receipt  of 

applications  is  January  18. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  AlbarelU,  HDS/Division  of 
Research  and  Demonstration,  Room 
723E— HHH  Bldg..  200  Independence 
Avenue.  SW.,  Washington.  D.C.  20201. 
Telephone:  (202)  245-6233. 

Part  I — Background  Information 

A.  Scope  of  This  Announcement 

With  this  announcement,  the  Office  of 
Human  Development  Services  (HDS) 
implements  section  2630  of  Pub.  L.  98- 
369.  the  Deficit  Reduction  Act.  enacted 
July  18. 1984.  Under  the  Act.  Congress 
established  section  1136  of  the  Social 
Security  Act  which  authorizes 
demonstration  projects  to  promote  the 
effectiveness  and  efficiency  of 
integrated  delivery  systems  for  human 
services  programs.  The  legislation 
authorizes  up  to  $8,000,000  to  support 
the  demonstration  projects  over  a  42 
month  period. 

To  receive  consideration  for  funding, 
'applicants  must  propose  projects  that 
include  a  range  of  service  integration 
activities  as  specified  in  section  1136. 
The  project  must  demonstrate  a 
comprehensive  system  of  service 


delivery  across  broadly  defined  human 
service  programs  and  populations 
including  but  not  limited  to  those 
administered  by  the  Office  of  Human 
Development  Services. 

The  Office  of  Human  Development 
Services  administers  the  demonstration 
program  and,  in  cooperation  with  other 
HHS  programs  and  other  Federal 
departments  and  agencies,  is 
responsible  for  the  solicitation,  review, 
selection,  administrative  oversight, 
evaluation,  reporting,  and  coordination 
of  the  demonstration  projects. 

In  FY  1985,  HDS  will  approve  no 
fewer  than  three  nor  more  than  five 
projects  (including  at  least  one  such 
project  to  be  operated  on  a  statewide 
basis)  to  be  assisted  over  a  period  not  to 
exceed  42  months.  First  year  activities 
will  be  funded  under  section  1110  of  the 
Social  Security  Act. 

B.  Program  Purpose 

Section  1136  of  the  Social  Security  Act 
is  intended  to  demonstrate  ways  of 
improving  the  delivery  of  human 
services  to  individuals  and  families 
through  the  development  of  an 
integrated  service  delivery  system.  Such 
system  assures  that  an  applicant  for 
services  under  any  one  program  is 
informed  of  and  has  access  to  the 
services  which  may  be  available  under 
other  human  services  programs  in  the 
community.  Demonstration  projects 
.sponsored  under  this  program  will 
involve  multiple  integration  practices 
intended  to  increase  the  effectiveness  of 
human  services  delivery  systems.  In  this 
regard,  particular  attention  is  placed  on 
the  cost-efficiency  and  service 
effectiveness  that  will  result  from  the 
demonstrations. 

Through  this  demonstration  program, 
HDS  seeks  to  improve  the  management 
and  delivery  of  human  services  to 
promote  the  following  goals: 

1.  To  adopt  and  implement  national 
policies  or  programs  aimed  at 
strengthening  the  capacity  of  individuals 
to  achieve  or  maintain  self-sufficiency 
and  the  capacity  of  the  family  to  care  for 
all  its  members; 

2.  To  provide  national  leadership  in: 
(a)  The  development  of  effective 
methods  of  addressing  human  service 
needs;  and  (b)  The  development  of  State 
and  local  capacity  to  appropriately 
address  social  needs; 

3.  To  foster  the  efficient  and  effective 
use  of  available  resources  through 
improved  human  services  management; 
and 

4.  To  target  Federal  budgetary  support 
for  services  to  that  portion  of  the 
population  in  the  greatest  need  of 
assistance  and  protection. 


In  the  past,  service  integration  has 
been  clearly  demonstrated  under  efforts 
to  improve  the  administration  of  human 
services.  Under  this  service  integration 
announcement.  HDS  seeks  to  build  on 
this  focus  and  demonstrate 
improvements  aimed  at  strengthening 
the  ability  of  States  and  localities  to 
address  social  needs,  enable  individuals 
and  families  to  achieve  self-sufficiency, 
and  bring  about  a  better  targeting  of 
resources  on  those  populations  for 
which  services  are  a  necessity.  In  the 
review  and  selection  of  project 
applicants,  emphasis  will  be  placed  on 
demonstration  projects  which  propose 
the  development  of  better  linkages 
across  human  services  and  related 
programs  that  laad  to  both  greater 
efficiencies  in  administration  and 
management,  and  measurable  impact  on 
social  problems  of  priority  concern  to 
the  State. 

The  concepts  of  service  integration 
defined  in  this  announcement  are  not 
new.  During  the  last  decade 
considerable  attention  was  directed  at 
the  need  to  simplify  the  structure  and 
administration  of  human  service 
programs.  The  inherent  problems 
associated  with  Federal  categorical 
assistance  programs  had  made  the 
human  service  system  almost  impossible 
to  administer.  The  resulting 
intergovernmental  burdens  and  service 
delivery  confusion  was  perceived  as 
requiring  administrative  reforms  at  State 
and  local  levels.  States  were  asked  to 
assume  the  "challenge"  of  management 
initiatives  intended  to  minimize  the 
impacts  of  Federal  statutory  and 
regulatory  requirements,  and  bring 
about  better  access  to  and  coordination 
of  local  service  delivery. 

In  the  early  and  mid-1970's,  the 
Department  of  Health.  Education  and 
Welfare  and  many  States  undertook  a 
series  of  demonstrations  known  as 
Service  Integration  Targets  of 
Opportunity  (SITO).  The  focus  of  these 
projects  was  on  changes  to 
administrative  structures  and  practices. 
The  projects  addressed  innovations  in 
community  needs  assessment, 
automated  information  systems,  client 
pathways,  common  service  directories, 
common  intake  forms,  co-location  of 
services,  etc.  Very  few  SITO  projects 
attempted  direct  improvements  in 
service  delivery,  and  little  emphasis  was 
placed  on  the  need  for  community 
participation  in  the  determination  of 
problems  and  needed  reforms.  The 
implicit  assumption  was  that  these 
reforms,  developed  outside  the  line 
agencies,  would  be  adopted  and 
ultimately  translate  into  improved 
services  at  the  community  level. 
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Generally,  this  did  not  happen  although 
the  experiences  of  these  and  other 
management  initiatives  did  contribute  to 
the  more  focused,  accountable  and 
professional  State  administration  of 
human  services  witnessed  today. 

In  addition,  other  demonstration 
projects  targeting  more  directly  on  local 
service  delivery  have  been  undertaken 
to  promote  the  coordination  and 
consolidation  of  program  service 
activities.  Recognizing  the  fragmentation 
and  duplication  of  local  services,  the 
emphasis  of  these  projects  was  on 
improving  service  access,  achieving 
economies  of  scale  through  joint 
program  endeavors,  and  increasing  the 
efficiency  of  services  as  measured  by 
reduced  unit  costs  or  increased  clients 
served. 

The  experiences  under  these  State 
and  local  service  integration  projects  is 
important  to  today's  efforts  in  restoring 
States  to  a  position  of  programmatic 
responsibility,  and  increasing  the 
flexibility  of  local  governments  in 
determining  optional  service 
arrangements.  There  is  general  support 
for  a  continued  emphasis  on  cost 
containment,  administrative  efficiency 
and  program  service  coordination. 
However,  unlike  the  earlier  initiatives 
which  stressed  State  performance  as  the 
administrative  middle-man  responsible 
for  a  complex  array  of  Federally 
determined  program  services,  the 
emphasis  of  this  program  announcement 
is  on  the  more  fundamental  role  of 
States  in  effecting  service  delivery 
reforms  which  dtrectly  impact  social 
problems  in  the  community.  The  last 
decade  has  produced  enough  service    , 
integration  studies  and  analysis  to  yield 
support  for  virtually  any  service 
delivery  strategy  which  focuses  on 
administrative  process  and  efficiencies. 
The  truly  essential  consideration  in 
weighing  the  total  body  of  information  is 
what  options  are  likely  to  produce 
meaningful  reform  with  maximum 
advantages  to  communities  and  impact 
on  program  constituencies.  Service 
delivery  reforms  must  consider  the 
adequacy  and  appropriateness  of  the 
service  system  to  be  effective  on  social 
problems.  Under  this  announcement, 
priority  consideration  will  be  given  to 
those  applications  which  propose 
service  delivery  reforms  supportive  of 
measurable  progress  on  human  service 
issues  which  are:  (1)  Defined  in  the 
context  of  individual,  family  and 
community  problems;  (2)  determined  to 
be  of  priority  concern  to  the  State  and 
communities  involved;  and  (3) 
supportive  of  HDS'  goal  statements. 


Part  II — Nature  and  Scope  of  Projects 

A.  Demonstration  Concept/Activities 

Past  efforts  to  coordinate  or  integrate 
human  services  have  often  been 
targeted  on  discrete  program  operations 
and  services.  These  efforts  include  State 
and  Federal  research  and 
demonstrations  in  such  areas  as:  human 
services  taxonomies;  unified  planning, 
resource  allocation,  needs  assessment 
and  eligibility  determination; 
standardized  purchase  of  service,  billing 
and  accounting  techniques;  coordinated 
and  consolidated  transportation,  etc.  In 
addition  to  these  activities,  much  work 
has  been  accomplished  and  is  in 
progress  to  reduce  the  social  and 
economic  problems  which  contribute  to 
the  need  for  publicly  supported  services. 
These  include  efforts  designed  to  bring 
about  the  more  concerted  involvement 
of  public,  private  and  voluntary  sectors 
from  within  and  outside  the  human 
service  field  for  purposes  of  prevention, 
intervention,  and  alternative  service 
delivery.  These  efforts  have  resulted  in 
a  substantial  knowledge  base  on 
integration  techniques.  The  Department 
believes  that  these  techniques  combined 
with  more  recent  changes  in  regulatory 
reform  and  block  grant  programming 
offer  States  and  communities  the 
opportunity  to  establish  a 
comprehensive  human  service  delivery 
system  that  more  fully  and  creatively 
responds  to  individual  needs,  reduces 
dependency,  and  engenders  and 
facilitates  the  important  involvement  of 
community  resources.  This  approach 
underscores  the  principle  that  human 
service  needs  are  best  defined  and 
addressed  through  institutions  and 
organizations  at  the  level  closest  to  the 
needs. 

As  required  under  section  1136(b),  the 
following  activities  are  minimally 
expected  to  be  included  or  involved 
under  each  project: 

1.  Development  of  a  common  set  of 
terms  for  use  in  all  of  the  human 
services  programs  involved; 

2.  Development  for  each  applicant  of  a 
single  comprehensive  family  profile 
which  is  suitable  for  use  under  all  of  the 
human  services  programs  involved; 

3.  Establishment  and  maintenance  of 
a  single  resources  directory  by  which 
the  citizens  of  the  community  involved 
may  be  informed  of  and  gain  access  to 
the  services  which  are  available  under 
all  such  programs; 

4.  Development  of  a  unified  budget 
and  budgeting  process,  and  a  unified 
accounting  system,  with  standardized 
audit  procedures; 

5.  Implementation  of  unified  planning, 
needs  assessment,  and  evaluation; 


6.  Consolidation  of  agency  locations 
and  related  transportation  services; 

7.  Standardization  of  procedures  for 
purchasing  services  from 
nongovernmental  sources; 

8.  Creation  of  communications 
linkages  among  agencies  to  permit  the 
serving  of  individual  and  family  needs 
across  agency  and  program  lines;  end 

9.  Development,  to  the  maximum 
extent  possible,  of  uniform  application 
and  eligibility  determination  procedures. 

Applicants  should  show  how  they 
plan  to  use  and  refine  existing 
technology  developed  in  these  areas.  In 
addition,  applicants  are  encouraged  to 
propose  any  other  methods, 
arrangements  and  procedures 
determined  necessary  or  desirable  for 
the  establishment  and  operation  of  an 
integrated  service  delivery  system. 
Finally,  the  applicant's  approach  should 
take  account  of  the  activities  and 
outcomes  of  related  research  or 
demonstrations  (completed  or  in 
progress),  as  well  as  applicable  State, 
local  and  Federal  laws. 

To  ensure  that  Federal  program 
requirements  do  not  hinder  the 
establishment  of  the  proposed  services 
integration  system,  any  State  whose 
application  is  approved  under  this . 
program  may  submit  a  request  for 
waiver  of  those  program  requirements. 
The  Secretary  will  review  and  approve 
these  waiver  requests  if  he/she 
determines  that  the  waiver  authority 
involved  is  available  and  is  necessary  to 
provide  a  useful  and  effective 
demonstration  of  the  value  of  an 
integrated  services  delivery  system.  If 
the  waiver  request  involves  a  Federal 
agency  outside  HHS,  waiver  review  and 
approval  will  be  requested  by  the 
Secretary  of  the  head  of  such  other 
agency,  who  will  approve  it  if  waiver 
authority  is  available  and  the  waiver  is 
determined  necessary  to  the 
effectiveness  of  the  project.  Waiver 
requests  should  not  be  included  with  the 
applications  submitted  in  response  to 
this  announcement.  Grantees  will  be 
notified  of  the  waiver  procedures 
subsequent  to  the  selection  process. 

B.  Scope  of  Demonstration  Projects 

In  considering  and  selecting  the 
projects  to  be  sponsored  under  this 
program,  in  accordance  with  section 
n36(c)(2),  HDS  will  take  into  account 
the  size  and  characteristics  of  the 
populations  to  be  served,  the  geographic 
distribution  of  the  projects,  and  the 
number  and  nature  of  human  service 
programs  involved.  . 

Up  to  five  demonstration  projects  will 
be  funded  that  include  a  range  of 
participating  human  services  programs 
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and  pofwlations.  Far  pupeaea  «f  these 
projecte.  Ibe  legislaftiaa  defines  '%aniaii 
services  prograiBs"  4o  inchide  the 
following: 

1.  Aid  to  FamiUes  with  Dependent 
Children  (Part  A  of  title  IV  of  the  Social 
Security  Act j; 

2.  Supplemental  Security  InooBe 
benefits  program  {Tttie  XVI  of  the  Social 
Security  Act): 

3.  Federal  iood  stamp  progFam;  and 

4.  Any  other  Federal  or  {edera% 
assisted  program  (other  than  those  . 
under  the  Rehabilitation  Act  of  1973J 
which  provides  aid.  assistance  or 
benefits  based  wholly  or  partly  oa  need 
or  on  income-related  qualifications  to 
specific  classes  or  types  of  individuals 

or  families  or  which  is  designed  to  help 
in  crisis  or  emeigency  situations  by 
meeting  the  basic  l>M"*an  needs  of 
individuals  or  iamilies  whose  own 
resources  are  insufficient  for  that 
purpose. 

Under  paragraph  four  above,  project 
applicants  are  encouraged  to  include  the 
participation  of  other  HHS  assisted 
programs  administered  by  the  Office  of 
Human  Development  Services,  Health 
Care  Financing  Administration,  Social 
Security  Administration  or  the  Public 
Health  Service:  and  other  human  service 
programs  outside  HHS,  such  as  those 
administered  by  the  Department  of 
Housing  and  Urban  Development. 
Agriculture,  and  Labor. 

At  least  one  demonstration  project 
that  proposes  to  operate  on  a  statewide 
basis  win  be  funded,  and  sub-state 
projects  will  be  selected  to  achieve  a 
balanced  geographic  representation  of 
metropolitan,  urban,  urban/rural  mixed, 
and  rural  areas. 

Fart  III— Appiicatioa  Process 

A.  Eligible  Applicants 

Any  State  or  territory  having  an 
approved  plan  under  Title  IV-A  of  the 
Social  Security  Act,  is  eligible  to  apply 
under  this  announcement.  (Local,  sub- 
state  jurisdictions  or  agencies  are  not 
eligible  to  apply  or  receive  grant  awards 
under  this  program  annonncemenL)  The 
proposed  project(B)  may  be  statewide  in 
operation  or  may  be  limited  to  one  or 
more  political  subdivisions  of  the  State. 
To  be  considered  for  funding,  the 
application  roust  provide  the  following 
assurances,  satisfactory  to  the  Secretary 
of  Health  and  Human  Services; 

1.  That  the  project  as  proposed  would 
be  permitted  undier  applicable  State  and 
local  law; 

2.  That  the  project  will  not  lower  or 
restrict  the  levels  of  aid.  assistance, 
benefits,  or  services,  or  the  income  or 
resource  standards,  deductions,  or 
exchisions  under  asy  of  the  human 


services  yrsgrams  invoiwed.  or  services 
under  any  of  the  programs  involved: 

3.  That  the  State,  pr/or  to  its 
submission  of  the  applioation,  has 
published  a  desorifrtion  of  ^  proposed 
ppoject  and  invited  oommettts  from 
interested  persons  in  the  community  or 
communities  which  would  be  irffected: 
and 

4.  That,  if  under4he  Irw  governing  any 
of  the  human  services  programs 
included  under  the  project,  there  are 
provisions  estabhsMng  safeguards 
M^iich  limit  or  restrict  the  use  or 
disclosure  of  infomtatioii  fconceraing 
applicants  for  or  recipients  of  benefits  or 
services)  and  a  waiver  of  such 
provisions  is  granted  in  order  to  make 
such  information  available  for  porposes 
of  the  project,  the  State  shall: 

(a)  Provide  each  applicant  for  and 
recipient  of  aid,  assistance,  benefits  or 
services  under  the  proposed  integrated 
service  delivery  system  with  a  clear  and 
readily  comprehensible  notice  that  such 
information  may  be  disclosed  to  and 
usisd  by  project  personnel,  or  exchanged 
with  the  other  agencies  having 
responsibility  for  human  services 
programs  included  within  the  project; 
and 

(b)  Take  steps  as  may  be  necessary  to 
ensure  that  the  information  disclosed 
will  be  used  only  for  purposes  of.  and  by 
persons  directly  concerned  with,  the 
project. 

B.  A  vailable  Funds 

In  FY  1985,  HDS  will  make  up  to  five 
awards  pursuant  to  this  announcement. 
Grants  will  be  approved  for  project 
periods  up  to  42  months.  Funding  over 
this  maximum  project  period  will  be 
accomplished  over  three  fiscal  year 
budget  periods.  As  shown  below,  and 
based  on  the  availability  of  funds 
totaling  $8,000,006  as  authorized  under 
section  1136,  grantee  funding  over  the  42 
month  period  is  expected  to  range  from 
$1,225,000  to  $2,700,000  depending  on  the 
scope  and  complexity  of  the  project. 

Funding  Summarv 
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In  Fiscal  Year  198S.  up  to  $900^000  is 
available  to  support  awards  for  first 
year  planning  costs  expected  lo  range 
from  $7S,e00  to  SlSOXMO  among  the 
projects  selected.  The  availability  of 
funds  forfiacal  years  1906  and  1967  is 
dependent  upon  passage  of 
appropriations  hy  the  Con^^ess. 

The  FY  1S85  awanls  will  be  made 
pursuant  to  the  authority  under  Section 
1110  of  the  Social  Security  Act  and  may 
include  funds  appropriated  under  other 
HHS  program  authorihes.  and/or  other 
Federal  departments  and  agencies. 

C.  Federat  Share  of  the  Project 

Federal  funds  to  support  projects  will 
be  provided  in  the  following  amounts: 

1.  Up  to  00  percent  of  the  project  costs 
incurred  by  the  State  and  its  political 
subdivisions  during  the  first  18  months 
of  the  project; 

2.  Up  to  80  percent  of  the  project  costs 
incurred  in  the  second  year  of  project 
implementation  (beginning  with  the 
nineteenth  month  of  the  project  period); 
and 

3.  Up  to  70  percent  of  the  project  costs 
incurred  in  the  third  year  of  project 
implementation  (begirming  with  the 
thirty-first  month  of  the  project  period). 

The  applicant  share  of  the  project 
costs  must  be  in  the  form  of  grantee- 
incarred  oosts  directly  supportive  of  the 
demonstration  activities.  These  may 
include  expenses  related  to  project 
personnel,  equipment,  travel, 
contractual  support  services,  and  any 
other  costs  incurred  as  a  direct  result  of 
the  project  activity.  HDS  strongly 
encourages  apphcations  where  the 
grantee  share  exceeds  the  minimum 
requirements  stated  above. 

D.  Eligible  Project  Expenditures 

Project  funds  can  be  used  to  support: 
(1)  Planning  and  management  activities 
necessary  to  integrate  serviced  in  a 
geographic  area:  (2)  training  and 
technical  assistance  activities  necessary 
to  enhance  the  services  integration 
activities:  and  (3)  any  activity  necessary 
to  assist  in  the  management,  evaluation, 
and  administration  of  the  project. 

This  demonstration  program  is 
intended  to  assess  the  impact  of 
integration  activities  on  existing 
resources  and  services.  Project  funds 
cannot  be  used  to  support  costs  deemed 
unnecessary  or  inappropriate  to  this 
intent.  Project  funds  cannot  support:  (1) 
Capital  acquisition  or  renovation  of 
buildings,  land  or  vehicles:  (2) 
equipment  costs  in  excess  of  15%  of  the 
total  Federal  grant  Funds;  (3)  operations 
of  the  applicant  and  participating 
programs  which  existed  prior  to  the 
grant  awarded  {full  nvaintenanoe  of 
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efforts  is  expected):  or  (4)  the  costs 
associated  with  the  actual  services  or 
assistance  provided  under  any  of  the 
participating  programs,  or  the 
establishment  of  new  program  services 
where  none  presently  exist. 

E.  Project  Timetable  and  Design 

As  required  by  legislation,  the 
timetable  for  proposal  solicitation, 
review,  award  and  project  start-up  is 
shown  below: 

— Application  receipt  deadline — January 

18, 1985 
— Award  notices  issued — April  18. 1985 
— Project  effective  date — May  1. 1985 

No  project  funded  under  this  program 
will  be  Federally  assisted  for  a  period  of 
more  than  42  months.  Our  expectation  is 
that  most  grantees  will  use  the  first  6-12 
months  for  planning  purposes,  the  next 
12-18  months  as  an  implementation 
period,  and  a  minimum  of  12  months 
during  which  the  integrated  service 
system  will  be  in  operation. 
Continuation  funding  after  the  first 
budget  period  will  depend  upon 
availability  of  funds,  satisfactory 
progress  by  the  grantee,  and  HDS 
determination  that  continuation  funding 
is  in  the  best  interest  of  the  government. 

During  the  first  year  of  project 
activities,  an  HDS  funded  evaluation 
contractor  will  begin  work  with  each 
grantee  to  develop  an  acceptable 
evaluation  design  and  methodology  to 
measure  the  efficiency  and  effectiveness 
of  the  demonstration  project  in  relation 
to  its  goals  and  objectives.  The 
evaluation  contractor's  responsibihty 
will  include  the  development  of  a  data 
collection  plan,  including  development 
of  instruments  and  sampling  techniques, 
training  of  grantee  data  collectors,  and 
analysis  and  progress  reporting 
throughout  the  demonstration  period. 
Grantees  will  be  responsible  for  the 
collection,  maintenance,  and  accurate 
reporting  of  evaluation  data. 

F.  Grantee  Reporting 

As  a  part  of  the  terms  and  conditions 
of  the  grant  award,  progress  reports 
shall  be  submitted  by  the  State  agency 
responsible  for  administration  of  the 
grant  at  quarterly  (three  month) 
intervals  through  the  entire  project 
period.  The  first  progress  report  shall  be 
submitted  no  later  than— lu'v  31. 1985— 
three  months  after  the  effective  project 
start  date  of  May  1. 1985.  The  report 
contents  will  place  particular  attention 
on  the  cost-effectiveness  and  improved 
service  delivery  of  the  integrated 
system.  Detailed  instructions  on  the 
quarterly  reporting  process  and  contents 
will  be  transmitted  to  each  grantee  with 


the  Notice  of  Financial  Assistance 
Awarded. 

Part  IV — Application  Preparation 

A.  Availability  of  Forms 

Applications  for  grants  under  this 
announcement  must  be  submitted  on  the 
Standard  Federal  Form  for  grant 
assistance  (SF  424— Parts  I-IV).  This 
form,  as  well  as  detailed  guidance 
materials  for  use  in  preparing  the 
application,  will  be  mailed  directly  to 
the  Chief  Executive  Officer  of  each 
State's  Human  Resource  or  Public 
Welfare  Agency. 

The  transmittal  of  the  application  kit 
will  occur  within  two  days  following  the 
Federal  Register  publication  date  of  this 
announcement.  A  listing  of  each  State's 
Human  Resources/Public  Welfare 
Agency  Chief  Executive  Officer  to 
receive  the  application  kit  is  included 
under  Part  IV  (I)  of  this  announcement. 

Additional  copies  of  the  application 
kit  may  be  obtained  by  contacting:  HHS 
Integrated  Services  Demonstration 
Program.  HDS/Division  of  Research  and 
Demonstration.  200  Independence 
Avenue.  SW..  Room  732E.  Washington. 
D.C.  20201  Telephone:  (202)/245-6233. 

B.  Application  Submission 

One  signed  original  and  a  minimum  of 
two  copies  of  the  application  must  be 
submitted  to:  HDS/Division  of  Grants 
and  Contracts  Management,  Attention 
HDS  Anne.  No.  13.647-851,  300 
Independence  Avenue.  SW.,  Room  1740 
North.  Washington.  D.C.  20201. 

Submittal  of  five  additional  copies 
will  expedite  processing.  There  is  no 
penalty  for  not  submitting  these 
additional  copies, 

C.  Application  Consideration 

Complete  applications  that  conform  to 
the  requirements  of  this  program 
announcement  will  be  reviewed 
competitively  and  evaluated  by  Federal 
officials  and  qualified  persons  not 
employed  by  the  Federal  Government. 
This  review  will  also  take  into 
consideration  comments  and 
recommendations  from  HHS  Regional 
officials  and  other  Federal  agencies. 

The  Assistant  Secretary  for  Human 
Development  Services  will  determine 
the  action  to  be  taken  on  each 
application. 

D.  Criteria  for  Screening  and  Review 

All  applications  that  meet  the 
deadline  will  be  screened  to  determine 
completeness  and  conformity  to  the 
requirements  of  this  announcement. 
Complete,  conforming  applications  will 
then  be  reviewed  and  evaluated 
competitively. 


E.  Screening  Criteria 

In  order  for  an  application  to  be 
considered  for  review,  it  must  meet  all 
of  the  following  requirements: 

(1)  Number  of  copies:  An  original 
signed  appUcation  and  two  copies  must 
be  submitted. 

(2)  Standard  Form  424:  The 
application  must  include  all  SF  424 
forms  completed  according  to 
instructions. 

(3)  Eligibility:  The  applicant  must  be  a 
State  or  U.S.  territory  with  an  approved 
plan  under  Title  IV-A  of  the  Social 
S»!(:iiritv  Act.  ns  iirniMuled. 

(4)  Assurance:  The  application  must 
included  or  be  accompanied  by  the  four 
assurances  identified  under  Part  III-A  of 
this  iiniioiiiK  cmciil   .•\|)pli(  hiiIs  arc 
reminded  that  among  the  necessary 
assurances  is  one  requiring  public 
notification  and  comment  pr/or  to 
submission  of  the  application. 

(5)  Non-Federal  Contribution:  A  non- 
Federal  contribution  of  at  least  10%  of 
the  total  project  costs  over  the  first  18 
month  budget  period  must  be  proposed. 

APPUCATIONS  MUST  MEET  ALL 
OF  THE  ABOVE  REQUIREMENTS  TO 
BE  CONSIDERED. 

F.  Evaluations  Criteria 

All  proposals,  submitted  by  eligible 
applicants,  will  be  competitively 
reviewed  by  qualified  experts  from  both 
within  and  outside  the  Federal 
government.  Acceptable  applications 
must  complete  and  meet  the  following 
criteria: 

(a)  Criterion  I:  Problem  Description/ 
Impact  (20  Points). 

•  The  application  clearly  idenfifies 
the  problems  (reasons  for  applying)  to 
be  addressed  by  the  project  in  terms  of 
the  efficiencies  of  existing  service 
administration,  effectiveness  of  program 
services  on  priority  social  problems;  and 
the  benefits  to  be  derived  from  the 
project  on  specific  populations. 

•  The  service  integration  concepts 
proposed  are  clearly  identified  and 
decribed  in  relation  to  the  problems  and 
benefits  anticipated. 

•  The  application  must  clearly 
describe  how  the  proposed  project 
anticipates  significant  and  measurable 
improvements  in  the  efficiency  (reduced 
duplication  and  total  system  costs)  and 
effectiveness  (impact  on  social 
problems)  of  existing  service  delivery. 

(b)  Criterion  II:  Innovativeness  (25 
Points) 

The  application  clearly  proposes  a 
significant  improvement  upon,  or 
important  departure  from,  existing 
practices  and  previous  related  work  in 
the  field  of  human  services  integration. 
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The  proposed  project  constkutes  new 
activity  (on  the  part  of  the  applicant 
State)  and  not  a  continoation  or 
expansion  of  existing  activity.  The 
application  describes  and  applies  The 
experience  «f  previoits  work  in  services 
integration  with  emphasis  on  both 
administrative  efficiency  and  human 
service  effectiveness.  The  innova^ons 
proposed  win  bring  about  lasting  impact 
and  change  to  service  delivery. 

(c)  Criterion  III:  Technical  Approach 
or  Methodology  (20  Pohits) 

•  The  technical  approach  or 
methodology  is  realistic  and  achievable. 
It  includes  a  well  organized,  strategic 
and  taalc-oriented  plan  of  action  which  if 
imfileroented  achieves  the  project  goals 
and  objectives.  Potential  problem  areas 
are  identined  explicitly  and  resolution 
approaches  discussed. 

•  The  technical  approach  or 
methodology  includes  a  realistic  and 
useful  discus&ion  of  the  evaluation 
opftortunities  and  anticipated  problems 
(i.e.,  availability  of  pre-denxmstration 
data,  reportiog,  etc],  and  proposes  a 
means  of  addressing  key  evaluation 
issues  in  cooperation  with  the 
Evaluation  Contractor  employed  by 
HDS. 

(d)  Criterion  IV:  Staffing  and 
Management  (20  Points) 

•  The  proposed  staff  are  well 
qualified  lo  carry  out  the  project 

•  The  involvement  of  Slate  and  local 
executive  officials  is  clearly  evidenced 
to  assure  concerted  efforts  among 
participating  programs  and  sub-State 
jurisdictions,  and  adequate  management 
and  oversight  of  the  project. 

•  The  applicant  State  has  adequate 
facilities,  resources,  and  experience  to 
conduct  the  project  as  proposed. 

(e)  Criterion  V:  Budget 
Appropriateness  aod  Reasonableness 
(15  Points) 

•  The  proposed  budget  is 
commensurate  with  the  effort  needed  to 
accomplish  the  project  objectives.  The 
cost  of  the  project  is  reasonable  in 
relation  to  the  value  of  the  anticipated 
results. 

•  The  specific  contributions 
(including  but  not  limited  to  automated 
data  processing  services)  of  any 
collaborative  agencies  or  organizations 
are  assured  in  writing  and  included  with 
the  application  when  it  is  submitted. 
Where  the  participation  of  an  agency 
other  than  the  applicant  is  critical  to  the 
proposed  project,  the  agency's 
agreement  to  participirte  is  evidenced  l^ 
a  letter. 

•  The  proposed  applicant  share  in 
project  costs  exceeds  the  mininnmj 
matchreqnirements. 

G.  This  program  is  not  covered  under 
Execntrre  Order  12372. 


H.  Closing  Dmte  for  Jteceipt  of 
Applications 

Deadlines.  The  dosing  date  for 
submittal  of  applications  under  this 
program  announcement  is  January  18, 
1985.  Applications  shall  be  omaidered 
as  meeting  this  deadline  if  they  are 
either 

1.  Received  on  or  before  the  deadline 
date  at  the  HDS  Receiving  Offioe:  HDS/ 
Division  of  Grants  and  Cootraots 
Management,  Attention  HDS  Ansc.  Na 
13.647-651,  300  Independence  Avenue 
SW.,  Room  1740  North.  Washington, 
D.C.  20201. 

2.  Sent  on  or  before  January  M,  1965 
and  received  in  time  to  be  considered 
during  the  competitive  review  and 
evaluation  process.  (Applicants  must  be 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postnMrks  are  not  acceptable 
as  proof  of  timely  mailing.) 

Hand  Delivered  Applications.  Hand 
delivered  appbcations  are  accepted 
during  the  normal  working  hours  of  9:00 
A.M.  to  5:30  P.M.,  Monday  through 
Friday. 

Late  applications.  Applications  which 
do  not  meet  these  criteria  are  late  and 
will  not  be  considered  in  the 
competition. 

Dated:  November  23. 1984. 
DorcM  R.  HaHy, 

Assistant  Secretary  for  Human  Development 
Services. 

I.  Chief  Executive  CtfGoers — St«t«  and 
Territorial  Human  Resource  Public  Welfare 
Agencies 

Alabama 

Leon  Frazier.  Commissioner.  Alabama  Dept. 
of  Pension  &  Secnrity,  64  North  Union 
Street  Montgomery.  AL  38130 

Alaska 

Robert  London  Smith,  Wi.D.,  Commissioner. 
Alaska  Dept.  of  Heahh  and  Social  Services. 
Pouch  H-Ol.  Juneau.  AlC  99811 

Arizona 

Douglas  Patino.  Director.  Arizona  Dept.  of 
Economic  Security,  P.O.  Box  6123.  Phoenix 
AR  85005 

ArkaBMM 

Ray  Scott.  Director,  Arkansas  Dept.  of 
Human  Services.  Donaghey  Building — Suite 
130p.  7th  and  Main.  Little  Rock.  AK  72201 

California 

David  Swoap.  Secretary.  California  Health 
and  Welfare  Agency.  1800  Ninth  Street. 
Room  433.  Sacramenta  CA  95614 

Colorado 

George  Goldstein.  Ph.D,  Executive  Director. 
Colorado  Dept.  of  Social  Services.  1575 
Sherman  Street.  Denver,  CO  80203 


Connedkad 

Stephen  B.  Heintz.  Comm..  Conn.  Dept.  of 
Income  Mstntemmce.  110  Barthokrmew 
Avenue.  Hartford.  CT  86115 

James  G.  Harris.  Jr..  Commissioner,  Conn. 
Dept.  of  Human  Resouroes.  1179  Main 
Street.  P.O.  Box  786.  Hartford.  CT  06010 

Delaware 

Patricia  C.  Schranun.  Secretary.  Delaware 
Dept.  of  Health  ft  Social  Services. 
Administration  Building.  1691  North  duPont 
Highway.  New  Castle.  DE  19720 

Florida 

David  H.  Pingree,  Sec.  Florida  Dept.  of 
Heahh  ft  Rehabilitative  Svcs..  1321 
WInewood  Blvd..  TaHahassee.  FL  32301 

Georgia 

James  G.  Ledbetter.  Ph.D.,  Commissioner. 
Georgia  Dept.  of  Human  Resources.  State 
Office  Building.  47  Trinity  Avenue,  SW., 
Atlanta.  GA  30334 

Guam 

Dennis  R.  Rodriguez.  Guam  DepL  of  Public 
Health  and  Social  Services,  P.O.  Box  2816, 
Agana.  Guam  96810 

Hawaii 

Franklin  Y.  K.  Sunn.  Director.  Hawaii  DepL  of 
Social  Services  and  Housing.  P.O.  Box  339. 
Honolulu.  HI  96809 

Idaho 

Rose  Bowman.  Director.  Idaho  Dept.  of 
Health  and  Welfare.  450  W.  State  Street- 
State  House  Mail  Boise.  ID  63720 

Illinois 

Gregory  L.  Coler.  Director.  Illinois  DepL  of 
Public  Aid.  316  South  Second  Street 
Springfield,  IL  6Z762 

Gordan  Johnson.  Director.  Illinois  Dept  of 
Children  and  Family  Services.  One  North 
Old  State  Capitol  Plaza.  Springfield.  IL 
62706 

Indiana 

Donald  L  Blinzinger,  Admin..  Indiana  Dept 
of  Public  Welfare.  701  SUtie  Office  Bidg.. 
Indianapolis.  IN  46204 

Iowa 

Michael  V.  Reagen.  Ph.D..  Secretary.  Iowa 
Dept.  of  Human  Services.  Hoover  Building. 
Oes  Moines,  lA  S031S 

Kansas 

Robert  C.  Harder,  PfaJl,  Sec..  Kansas  Dept.  of 
Social  and  Rehabilitation  Services.  State 
Office  Building.  915  Harrison  Street  ^ 

Topeka.  KS  66612 

Kentucky 

Elbert  Austin,  Jr..  Secretary.  Kentucky 
Cabinet  for  Human  Resources,  Capitol 
Annex.  Room  237.  Frankfort  KY  40621 

Louisiana 

Sandra  Robinson.  M.S..  Sec.  Louisiana  Dept 
of  Health  and  Human  Services.  P.O.  Box 
3776.  Baton  Rouge,  LA  70621 
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Maine 

Michael  R.  Petit.  Commissioner.  Maine  Dept. 
of  Human  Services.  State  House.  Augusta. 
ME  04333 

Maryland 

Ruth  Massinga.  Secretary.  Maryland  Dept.  of 
Human  Resources.  1100  N.  Eutaw  Street 
Baltimore.  MD  21201 

Massachusetts 

Philip  Jotinston,  Secretary,  Massachusetts 
Executive  Office  of  Human  Services.  One 
Ashburton  Place.  Rm.  1105.  Boston.  MA 
02108 

Charles  Atkins,  Commissioner. 
Massachusetts  Dept.  of  Public  Welfare.  600 
Wpshington  Street,  Boston,  MA  02111 

Ms.  Marie  Matava,  Commissioner,  Dept.  of 
Social  Services.  150  Causeway  Street. 
Boston.  MA  02114 

Michigan 

Agnes  Mansour,  Director,  Michigan  Dept.  of 
Social  Services.  300  South  Capitol  Avenue. 
P.O.  Box  30037.  Lansing.  Ml  48909 

Minnesota 

Leonard  Levine.  Commissioner.  Minnesota 
Dept.  of  Public  Welfare.  Centennial  Office 
Building— 4th  FL.  St  Paul.  MN  55155 

Mississippi 

Donald  B.  Roark,  Ph.D.,  Comm.,  Mississippi 
E)ept.  of  Public  Welfare,  P.O.  Box  352, 
Jackson.  MS  39205 

Missouri 

Barrett  Toan.  Director.  Missouri  Dept.  of 
Social  Services.  Broadway  State  Office 
Building.  P.O.  Box  88.  Jefferson  City.  MO 
65103 

Montana 

|ohn  D.  LaFaver,  Director.  Montana  Dept.  of 
Social  and  Rehabilitative  Svcs..  P.O.  Box 
4210,  Helena,  MT  59604 

Nebraska 

Gina  Bunning,  Director,  Nebraska  Dept.  of 
Social  Services.  301  Centennial  Mail  South. 
P.O.  Box  95026.  Lincoln,  NE  66509 

Nevada 

S.  Barton  Jacka,  Director  Nevada  Dept.  of 
Human  Resources  Capitol  Complex  505  E. 
King  Street  Carson  City,  NV  89710     . 

New  Hampshire 

Sylvio  L.  Dupuis.  O.D.,  Commissioner  New 
Hampshire  Dept  of  Health  and  Welfare. 
Hazen  Drive.  Concord.  NH  03301 

New  Jersey 

George  Albanese,  Commissioner.  New  Jersey 
Dept.  of  Human  Services,  One  Capital 


Place,  222  S.  Warren  Street.  Trenton.  NJ 
08625 

New  Mexico 

Juan  R.  Vigil.  Secretary,  New  Mexico  Dept.  of 
Human  Services.  P.O.  Box  2348.  Santa  Fe. 
NM  87503 

New  York 

Cesar  A.  Perales.  Commissioner.  New  York 
State  Dept.  of  Social  Services.  40  North 
Peari  Street  Albany.  New  York  12243 

North  Carolina 

Sarah  T.  Morrow.  M.D..  Secretary.  North 
Carolina  Dept.  of  Human  Services.  325  N. 
Salisbury  Street  Raleigh.  NC  27611 

North  Dakota 

John  A.  Graham.  Ex.  Director,  North  Dakota 
Dept.  of  Human  Services.  New  State  Office 
Building  Judicial  Wing.  Bismarck.  ND  58505 

Ohio 

Patrick  K.  Barry.  Director,  Ohio  Dept.  of 
Public  Welfare.  State  Office  Tower.  32nd 
FL.  30  East  Broad  Street.  Columbus.  OH 
43315 

Oklahoma 

Robert  Fulton.  Director.  Oklahoma  Dept.  of 
Human  Svcs..  P.O.  Box  25352.  Oklahoma 
City.  OK  73125 

Oregon 

Leo  T.  Hegstrom,  Director.  Oregon  Dept.  of 
Human  Resources.  318  Public  Service 
Building.  Salem.  OR  97310 

Pennsylvania 

Walter  Cohen.  Secretary.  Pennsylvania  Dept. 
of  Public  Welfare,  P.O.  Box  2675. 
Harrisburg,  PA  17105 

Rhode  Island 

Joseph  Murray.  Director.  R.I.  Dept.  of  Social 
and  Rehabilitiative  Services.  Aime  J. 
Forand  Building,  600  New  London  Avenue, 
Cranston,  RI  02920 

South  Carolina 

James  L.  Solomon,  Jr.,  Comm.,  South  Carolina 
Dept.  of  Social  Services.  P.O.  Box  1520, 
Columbia,  SC  29202 

South  DakoU 

James  W.  EUenbecker.  Secretary.  Office  of 
the  Secretary,  South  Dakota  Dept.  of  Social 
Services,  Richard  F.  Kneip  Building,  Pierre, 
SD  57501 

Tennessee 

Sammie  Lynn  Puett,  Commissioner, 
Tennessee  Dept.  of  Human  Svcs..  Ill 
Seventh  Avenue.  North,  Nashville.  TN 
37203 


Texas 

Marlin  W.  Johnston.  Commissioner.  Texas 
Dept.  of  Human  Resources.  P.O  Box  2960. 
Austin.  TX  78768 

Utah 

Norman  Angus.  Ex.  Director,  Utah  Dept.  of 
Social  Services,  150  West  North  Temple 
f     Street,  P.O.  Box  2500.  Salt  Uke  City,  UT 
84110 

Vermont 

Lloyd  Novik,  M.D..  Secretary,  Vermont 

Agency  of  Human  Services,  103  South  Main 

Street.  Waterbury,  VT  05676 
James  P.  O'Rourke,  Commissioner.  Vermont 

Dept.  of  Social  Welfare.  103  South  Main 

Street,  Waterbury,  VT  05676 

Virgin  Islands 

Norman  L  Johansen.  Comm..  Virgin  Islands 
Dept.  of  Social  Welfare.  P.O.  Box  550. 
Charlotte  Amalie,  St.  Thomas,  VI  00801 

Virginia 

William  L.  Lukhard.  Comm.,  Virginia  Dept.  of 
Social  Services.  8007  Discovery  Drive.  8007 
Discovery  Drive.  Richmond,  VA  23288 

William  T.  Coppage.  Commissioner.  Virginia 
Dept.  for  the  Visually  Handicapped.  391 
Azalea  Avenue.  Richmond.  VA  23227 

Washington 

Karen  Rahm.  Secretary.  Washington  Dept.  of 
Social  and  Health  Services,  Mail  Stop  OB- 
44T,  Olympia.  WA  98504 

West  Virginia 

John  Burdette.  III.  Commissioner.  West 
Virginia  Dept.  of  Human  Services,  State 
Office  Building,  1900  Washington  Street 
East  Charleston.  WV  25305 

Wisconsin 

Linda  Reivitz.  Secretary.  Wisconsin  Dept.  of 
Health  and  Social  Ser\'iccs.  P.O.  Box  7850. 
Madison.  WI  53707 

Wyoming 

Stanley  H.  Torvik.  Director.  Wyoming  Dept. 
of  Health  and  Social  Services,  Hathaway 
Building,  Cheyenne.  WY  82002 

Puerto  Rico 

Jenaro  Collazo-Collazo.  Ph.D..  Secretary?- 
Puerto  Rico  Dept.  of  Social  Services.  P.O. 
Box  11398.  Fernandez  Juncos  Station. 
Santurce.  PR.  00910. 
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The  President 

ADMINISTRATIVE  OROeRS 
46987     International  communications  satellites 

(Presidential  Determination  of  Nov.  28,  1984) 

PROCLAMATIONS 
46985     Penn,  William  and  Hannah,  conferral  of  honorary 

U.S.  citizenship  (Proc.  5284) 

Executives  Agencies 
Agricultural  Marlteting  Service 

RULfS 

46989     Lemons  grown  in  Arizona  and  California 

Agriculture  Department 

Sffe  Agricultural  Marketing  Service;  Farmers  Home 
Administration;  Food  Safety  and  Inspection 
Service;  Packers  and  Stockyards  Administration. 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgments: 
47122         International  Business  Machines  Corp.  et  al. 

Army  Department 

See  also  Engineers  Corps. 
NOTICES 
Meetings: 
47084         Science  Board 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  From 

NOTICES 
47083     Procurement  list.  1985;  additions  and  deletions 


Civil  Aeronautics  Board 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

All-cargo  air  service  certificate  applications 

Certificates  of  public  convenience  and  necessity 

and  foreign  air  carrier  permits;  weekly  applications 

Hearings,  etcu 

Jet  24 

Wilbur's  Inc. 
Meetings;  Sunshine  Act 


47097 
47096 
47098 


47084 


47129 
47128 


47154 


47051 

47052 
47052 


47052 
47053 
47149 


47095 


47095 


Economic  Regulatory  Administration 

NOTICES 

Powerplant  and  industrial  fuel  use;  prohibition 

orders,  exemption  requests,  etc.: 

Alaska  Electric  Generation  &  Transmission.  Inc. 

CoGen  Lynchburg,  Inc. 

New  England  Ethanol  Products 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 

Strengthening,  special  needs,  and  endowment 
grant  programs;  closing  date  extension 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Republic  Steel  Corp. 

Wheatland  Tube  Co. 

Employment  Standards  Administration 

NOTtCCS 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (CO.  KS. 
LA.  MO,  NM,  OK.  PA.  RI,  and  TX) 

Energy  Department 

See  also  Economic  Regulatory  Administration; 

Energy  Research  Office;  Federal  Energy  Regulatory 

Commission. 

NOTICES 

Environmental  statements;  availability,  etc.: 

Savannah  River  Plant.  SC;  health  effects  and 

epidemiological  studies  of  operations;  meeting. 

etc. 
Meetings: 

National  Petroleum  Coimcil 


Civil  Rights  Commission 

NOTICES 

Meetings:  State  advisory  committees: 
47053         Connecticut 

Commerce  Department 

See  also  International  Trade  Administration; 
National  Bureau  of  Standards;  National  Oceanic 
and  Atmospheric  Administration. 

NOTICES 

47053     Agency  information  collection  activities  under 
OMB  review 

Defense  Department 

See  Army  Department;  Engineers  Corps. 


Energy  Research  Office 

NOTICES 

Meetings: 
47107         Energy  Research  Advisory  Board  (2  documents) 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
47084         San  Joaquin  River  and  Tributaries.  CA 


Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States: 

Ohio;  extension  of  time 
Air  quality  planning  purposes;  designation  of  areas: 

Wisconsin;  extension  of  time 
NOTICES 
Environmental  statements;  availability,  etc.: 

Agency  statements;  review  and  comment 

Agency  statements:  weekly  receipts 
Meetings: 

Science  Advisory  Board  (2  documents) 


47050 
47050 


47111 
47108 

47112 
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Toxic  and  hazardous  substances  control: 
47113        Premanufacture  exemption  applications 
47108         Premanufacture  notices  receipts 
47113         Premanufacture  notices  receipts:  correction  (2 
documents) 

Fanners  Home  Administratton 

PROKKEO  RULES 

Loan  and  grant  programs: 
47007        Special  supervision  of  delinquent  and  problem 
case  FmHA  farm  borrowers 

NOTICES 
47051     Natural  resources  management  guide;  meeting 

Federal  Aviation  Administration 

RULES 
47176     Airport  radar  service  areas;  Hnal  rule  and  request 

for  conunents 

PROPOSEO  RULES 
47178,    Airport  radar  service  areas  (2  documents) 
47184 

Federal  Communications  Commission 

NOTICES 

47149,    Meetings;  Sunshine  Act  (2  documents) 
47150 

Federal  Deposit  Insurance  Corporation 

NOTICES 
47150     Meetings;  Sunshine  Act  (2  documents) 


Federal  Energy  Regulatory  Commission 

NOTICES 
Hearings,  etc.: 

Amoco  Gas  Co. 

Arkansas  Louisiana  Gas  Co. 

Bethune.  Congressman  Ed.  et  al. 

Boston  Edison  Co. 

California  Department  of  Water  Resources 

Columbia  Gas  Transmission  Corp. 

Consolidated  Gas  Supply  Corp. 

Delmarva  Power  &  Light  Co. 

Equitable  Gas  Co.  et  al. 

Greensboro  Lumber  Co.  et  al. 

Gulf  States  Utilities  Co. 

Kansas  Gas  &  Electric  Co. 

Lockhart  Power  Co. 

McCommons  Oil  Co. 

National  Fuel  Gas  Supply  Corp. 

Panhandle  Eastern  Pipe  Line  Co. 

Texas  Gas  Transmission  Corp. 

Texas  Gas  Transmission  Corp.  et  al. 

Trunkline  Gas  Co. 

Western  Gas  Interstate  Co. 

Woods  Creek.  Inc. 
Small  power  production  and  cogeneration  facilities: 
qualifying  status;  certification  applications,  etc.: 

Methane  Development  Corp. 

Saint  Joseph  Medical  Center 


PROPOSED  RULES 

Unfair  or  deceptive  acts  or  practices  [Regulation 
AA): 
47041         Credit  practices 

NOTICES 

47151     Meetings;  Sunshine  Act 

Federal  Trade  Commission 

NOTICES 
47151     Meetings:  Sunshine  Act 

Fiscal  Service 

RULES 
47001     Nomenclature  changes;  Financial  Management 
Service 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Migratory  bird  hunting: 
Waterfowl  hunting;  non-toxic  shot  zones; 
extension  of  time 


47050 


47102 
47103 
47105 
47103 
47104 
47104 
47104 
47105 
47105 
47106 
47106 
47106 
47106 
47106 
47099 
47099 
47100 
47100 
47101 
47101 
47102 


47107 
47102 


46991 

47114 
47114 
47114 
47115 
47114 
47115 

47032 


47114 


46991 


47116 


Federal  Maritime  Commission 

NOTICES 
47113     Agreements  filed,  etc. 

Federal  Reserve  System 

MJlfS 

Truth  in  lending  (Regulation  Z): 
46989         Credit  cards;  issuance  and  liability 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Nitrofurazone  and  furazolidone;  correction 
NOTICES 
Color  additive  petitions:  ' 

Coopervision.  Inc.;  correction 
Food  additive  petitions: 

Ciba-Geigy  Corp.;  correction 
Human  drugs: 

Bentyl  with  phenobarbitol  capsyles.  etc.; 

approval  withdrawn;  correction 

Parenteral  multivitamin  drug  products;  exemption 

revoked;  correction 

Winstrol  tablets;  approval  withdrawn;  correction 
Laser  variance  approvals,  etc.: 

Laser  Images.  Inc..  et  al. 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Fee  increase  for  inspection  service 

Health  And  Human  Services  Departn>ent 

See  also  Food  and  Drug  Administration;  Social 

Security  Administration. 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  pfograms: 

Interest  rate  changes 
NOTICES 

Agency  information  collection  activities  under 
OMB  review 


Indian  Affairs  Bureau 

NOTICES 

Judgment  funds:  plans  for  use  and  distribution: 
47117         Wyandotte  Tribe  of  Oklahoma 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs 
Bureau;  Land  Management  Bureau;  Minerals 
Management  Service;  National  Park  Service. 
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NOTICES 
Meetings: 
47116        Garrison  Diversion  Unit  Commission 


Internal  Revenue  Service 

RULES 

Income  taxes: 

Transactions  between  related  taxpayers:  losses. 

expenses,  and  interest;  temporary 
PROPOSED  RULES 
Income  taxes: 

Transactions  between  related  taxpayers;  losses. 

expenses,  and  interest;  cross  reference 


46992 


47048 


47047 

47076 

47077 

47078 
47077 
47053 
47066 

47079 

47054 
47060 
47074 

47076 


47121 
47121 
47121 


47119 
47119 


47119 


47119 


International  Trade  Administration 

PROPOSED  RULES 

Export  licensing: 
Foreign  policy  export  controls  review 

NOTICES 

Antidumping: 

Cellular  mobile  telephones  and  subassemblies 

from  Japan 

Diamond  tips  for  phonograph  needles  from 

United  Kingdom 

Dried  codfish  from  Canada 

Instant  potato  granules  from  Canada 

Titanium  sponge  from  Japan 

Valves,  couplings,  nozzles  and  connections,  of 

brass,  suitable  for  use  in  interior  fire  protection 

systems  from  Italy 
Countervailing  duties; 

Live  swine  and  fresh,  chilled  and  frozen  pork 

products  from  Canada 

Oil  country  tubular  goods  from  Mexico 

Oil  tubular  goods  bom  Spain 
Export  trade  certificates  of  review 
Scientific  articles;  duty  free  entry: 

Food  and  Drug  Administration 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Cold-rolled  carbon  steel  products  from  Korea  . 

Rowing  machines  and  components 

Skinless  sausage  casings  and  resulting  product 

manufacturing  processes 

Justice  Department 

See  Antitrust  Division. 

Labor  Department 

See  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Mine 
Safety  and  Health  Administration;  Occupational 
Safety  and  Health  Administration;  Pension  and 
Welfdfe  Benefit  Programs  Office. 

Land  Management  Bureau 

NOTICES 
Meetings: 

Salmon  District  Advisory  Council;  cancellation 

Salmon  District  Grazing  Advisory  Board; 

cancellation 
Resource  management  plans: 

John  Day  Planning  Area,  OR 
Withdrawal  and  reservation  of  lands: 

Alaska;  correction 


47129 
47130 
47130 
47130 


47120 


Legal  Services  Corporation 

NOTICES 
Grant  awards: 
47133        Birmingham  Area  Legal  Services  et  aL 

Mine  Safety  and  Health  Administration 

NOTICES 

Petitions  for  mandatory  safety  standard    ■ 
modifications: 

Consohdation  Coal  Co.  (2  documents) 

International  Salt  Co. 

Shannopin  Mining  Co. 

Tina  Mining  Co..  Inc. 

Minerals  Management  Service 

NOTICES 

Federal  and  Indian  leases  royalties;  refund 

procedures 

National  Buraau  of  Standards 

NOTICES 

Information  processing  standards.  Federal: 

47080  I/O  channel  level  interface  standards;  technical 
verification  guidance 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management 
47006        Bering  Sea  and  Aleutian  Islands  king  crab 
47005         Pacific  Coast  groundfish 

NOTICES 

Deep  seabed  mining,  exploration  license 

applications: 

47081  Ocean  Minerals  Co.  and  Kennecott  Consortium 
Fishery  conservation  and  management: 

47081         Foreign  fishing  permit  applications 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
47120        Lake  Meredith  Recreation  Area  and  Alibates 
Flint  Quarries  National  Monument  TX 

National  Science  Foundation 

NOTICES 

47137     Agency  information  collection  activities  under 
OMB  review 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facilities;  domestic 
licensing: 

Backfitting  process  for  power  reactors 
NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Commission  (2 

documents) 

Regional  State  Liaison  Officers 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Testing  and  certification;  workplace  equipment  and 

materials;  comment  period  reopened 

Packera  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 

47051         Auction  Farm.  LA.  et  al. 


47034 


47137, 
47138 
47139 


47049 
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Pension  and  Weltm  Benefit  ProgteiM  Office 

NOTICES 
47133     Employee  benefit  plans:  alternative  computation 

methods  for  benefit  accniak  public  notice  by 

Treasury  Department 

Employee  benefit  plans;  prohibited  transaction 

exemptions: 
47131         Criterion  Investments 

Securities  snd  ExchenQe  ConMnission 

NOTICES 

Hearings,  etc.: 
47139        Den  Norske  Creditbank  Finance  Corp. 
47139         Georgia  Power  Co. 
47141        Shelter  Resource  Fimd  et  al. 

Self-regulatory  organizations:  proposed  rule 

changes: 

47143  American  Stock  Exchange,  Inc. 

47144  Boston  Stock  Exchange,  Inc. 

47144  Midwest  Stock  Exchange,  Inc. 

47145  New  York  Stock  Exchange,  Inc. 

47146  Philadelphia  Stock  Exchange,  Inc. 
Self-regulatory  organizations:  unlisted  trading 
privileges; 

47139        Cincinnati  Stock  Exchange 


47154 


Separate  Parts  In  This  Issue 

Partn 

Department  of  Labor,  Employment  Standards 
Administration.  Wage  and  Hour  Division 


Part  III 
47176     Department  of  Transportation.  Federal  Aviation 

Administration 


Reader  Aids 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  5284  of  November  28,  1984 

Conferral  of  Honorary  Citizenship  of  the  United  States  Upon 
William  Penn  and  Hannah  Callowhill  Penn 


|FR  Doc.  84-31593 
Filed  11-29-84:  11.28  am) 
Billing  code  3igS-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  the  history  of  this  Nation,  there  has  been  a  small  number  of  men  and 
women  whose  contributions  to  its  traditions  of  freedom,  justice,  and  individ- 
ual rights  have  accorded  them  a  special  place  of  honor  in  our  hearts  and 
minds,  and  to  whom  all  Americans  owe  a  lasting  debt.  Among  them  are  the 
men  and  women  who  founded  the  thirteen  colonies  that  became  the  United 
States  of  America. 

William  Penn,  as  a  British  citizen,  founded  the  Commonwealth  of  Pennsylva- 
nia in  order  to  carry  out  an  experiment  based  upon  representative  govern- 
ment; public  education  without  regard  to  race,  creed,  sex,  or  ability  to  pay; 
and  the  substitution  of  workhouses  for  prisons.  He  had  a  Quaker's  deep  faith 
in  divine  guidance,  and  as  the  leader  of  the  new  colony,  he  worked  to  protect 
rights  of  personal  conscience  and  freedom  of  religion.  The  principles  of 
religious  freedom  he  espoused  helped  to  lay  the  groimdwork  for  the  First 
Amendment  of  our  Constitution. 

As  a  man  of  peace,  William  Penn  was  conscientiously  opposed  to  war  as  a 
means  of  settling  international  disputes  and  worked  toward  its  elimination  by 
proposing  the  establishment  of  a  Parliament  of  Nations,  not  unlike  the  present- 
day  United  Nations. 

Hannah  Callowhill  Penn.  William  Penn's  wife,  effectively  administered  the 
Province  of  Pennsylvania  for  six  years  and,  like  her  husband,  devoted  her  life 
to  the  pursuit  of  peace  and  justice. 

To  commemorate  these  lasting  contributions  of  William  Penn  and  Hannah 
Callowhill  Penn  to  the  founding  of  our  Nation  and  the  development  of  its 
principles,  the  Congress  of  the  United  States,  by  Senate  joint  Resolution  80. 
approved  October  19, 1984,  authorized  and  requested  the  President  to  declare 
these  persons  honorary  citizens  of  the  United  States  of  America. 

NOW,  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  William  Penn  and  Hannah  Callowhill  Penn  to  be 
honorary  citizens  of  the  United  States  of  America. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  28th  day  of  Nov.. 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  ninth. 


a 


<y^/^j>SL^ 
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Presidential  Documents 


Presidential  Detennination  No.  85-2  of  November  28.  1984 

Memorandum   for   the    Secretary    of   State,    the    Secretary    of 
Commerce 


By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes  of  the 
United  States,  including  Sections  102(d)  and  201(a)  of  the  Communications 
Satellite  Act  of  1962.  as  amended  (47  U.S.C.  701(d).  721(a)),  I  hereby  determine 
that  separate  international  communications  satellite  systems  are  required  in 
the  national  interest.  The  United  States,  in  order  to  meet  its  obligations  under 
the  Agreement  Establishing  the  International  Telecommunications  Satellite 
Organization  (INTELSAT)  (TIAS  7532).  shall  consult  with  INTELSAT  regard- 
ing such  separate  systems  as  are  authorized  by  the  Federal  Communications 
Commission.  You  are  directed  jointly  to  inform  the  Federal  Communications 
Commission  of  criteria  necessary  to  ensure  the  United  States  meets  its 
international  obligations  and  to  further  its  telecommunications  and  foreign 
policy  interests. 

This  determination  shall  be  published  in  the  Federal  Register. 


a 


cr^A<j>Si^ 
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THE  WHITE  HOUSE, 
Washington,  November  28,  1984. 
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This  section  of  the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
publisfied  ur>der  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  ttie  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  tfie 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servica 

7  CFR  Part  910 
[Lemon  Reg.  492] 

Lemona  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
260,000  cartons  during  the  period 
December  2-8, 1984.  Such  action  is 
needed  to  provide  for  orderly  marketing 
of  fresh  lemons  for  the  period  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

DATES:  Effective  for  the  period 
December  2-8, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250,  telephone  202-447-5975. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
The  action  is  based  upon 
recommendations  and  information 


submitted  by  the  I^mon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  November  27, 
1984,  at  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  lemon  demand  is  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  Act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Fart  910 

Marketing  agreements  and  orders. 
California,  Arizona,  Lemons. 

PART  910— (AMENDED] 

Section  910.792  is  added  as  follows: 

§  910.792    Lemon  Regulation  492. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  December  2. 
1984,  through  December  8, 1984,  is 
established  at  260,000  cartons. 

(Sees.  1-19.  48  Stat.  31.  as  amended:  7  U.S.C. 
601-674) 

Dated:  November  28. 1984. 
Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

\FK  Doc.  S4-31S44  Filed  11-29-M:  ft4S  am| 
BIUJNQCOOE  3410-02-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

lR«g.Z;DocNaR-0501] 

Trutti  In  Lending;  Credit  Cards; 
Issuance  and  Liability 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  The  Board  is  publishing  a 
final  amendment  to  Regulation  Z  (Truth 
in  Lending).  The  amendment  specifically 
provides  that  credit  cards  issued  for  use 
with  transactions  that  are  exempt  from 
all  other  provisions  of  the  regulation  are 
subject  to  the  Regulation  Z  provisions 
governing  the  issuance  of  credit  cards 
and  the  liability  for  unauthorized  use. 
The  amendment  resolves  any 
uncertainty  that  the  issuance  and 
liability  protections  apply  to  all  credit 
cards  regardless  of  use  or  cardholder 
status. 

EFFECTIVE  DATE:  December  31, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Regarding  the  regulation:  Ruth  R. 
Amberg,  Senior  Attorney,  or  Lyim  C. 
Goldfaden  or  Richard  S.  Garabedian, 
Staff  Attorneys,  in  the  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551,  at  (202)  452-3667  or  (202)  452- 
3867.  Regarding  the  regulatory  flexibility 
analysis:  Robert  Kurtz,  Economist, 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551,  at  (202)  452-2915. 
SUPPLEMENTARY  INFORMATION: 

(1)  General 

Section  226.3  of  Regulation  Z  (12  CFR 
Part  226)  is  amended  to  clarify  that  the 
restriction  on  unsolicited  issuance  of 
credit  cards  in  §  226.12(a)  and  the 
provision  in  S  226.12(b)  limiting  a 
cardholder's  Uability  for  unauthorized 
use  of  a  credit  card  to  a  maximum  of  $50 
(both  based  on  the  1970  credit  card 
amendments  to  the  Truth  in  Lending 
Act)  apply  to  credit  cards  issued  for  use 
in  transactions  that  are  exempt  from 
other  sections  of  the  regulation.  Action 
on  this  issue  was  undertaken  in 
response  to  questions  about  the 
applicability  of  these  two  credit  card 
provisions  from  both  the  public  and 
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private  sectors.  The  amendment 
resolves  any  remaining  uncertainty  that 
the  issuance  and  liability  protections 
apply  to  all  credit  cards,  regardless  of 
use  or  cardholder  status.  The  exempt 
status  of  a  transaction  with  regard  to  all 
of  the  other  provisions  of  the  regulation 
is  not  affected  by  the  amendment, 
therefore,  the  exemptions  continue  to 
apply  to  the  cost  disclosure,  error 
resolution,  rescission,  and  advertising 
requirements. 

The  Board  published  this  amendment 
for  public  comment  on  January  18. 1984 
(49  FR  2210)  and  solicited  information 
on  questions  such  as  how  to  minimize 
creditors'  compliance  burdens  and  costs, 
and  what  other  laws  exist  that  provide 
protections  against  unsolicited  issuance 
and  liability  for  unauthorized  use  of 
credit  cards.  The  Board  received 
approximately  60  conunents  on  the 
proposed  amendment  including 
comments  from  11  Federal  Reserve 
Banks.  Approximately  two-thirds  of  the 
commenters  supported  the  proposal 

(2)  Scope 

The  Regulation  Z  exemptions  most 
likely  to  be  affected  are  those  for:  (1| 
Credit  extended  by  a  regulated  public 
utility  for  utility  services,  including 
credit  extended  by  telecommunications 
companies,  and  (2)  extensions  of  credit 
for  more  than  $25,000  (if  unsecured  by 
real  estate  or  by  the  consumer's 
principal  dwelling).  Business  credit 
transactions  also  are  generally  exempt 
from  the  regulation:  however,  the 
regulation  presently  makes  clear  that 
the  credit  card  provisions  on  unsolicited 
issuance  and  liability  for  unauthorized 
use  apply  to  cards  issued  for  obtaining 
bnsiness-purpose  credit.  Although  the 
types  of  exempt  transactions  most 
commonly  made  with  credit  cards  are 
business  transactions  and  telephone 
calls,  the  amendment  makes  clear  that 
all  credit  cards  are  covered  by  the 
provisions  on  issuance  and  liability  for 
unauthorized  use.  so  that  the 
amendment  also  generally  applies  to 
credit  cards  iaaued  for  ase  with  other 
types  of  transactions  that  are  exempt 
under  Regulation  Z.  (The  regulation  also 
exempts  credit  extended  by  registered 
broker-dealers  for  the  purchase  of 
securities  and  commodities,  certain 
student  loans,  and  home  fuel  budget 
plans.) 

The  vast  majority  of  the  credit  cards 
that  are  affected  by  this  amendment  are 
telephone  calling  cards.  Other  than  a 
number  of  the  credit  cards  issued  for  use 
in  consumer  asset  management 
accounts,  there  appear  to  be 
comparatively  few  cards  issued  for 
consumer  use  with  fixed  credit^  lines 
over  $25,000  that  are  not  secured  bv  real 


estate  or  a  principal  dwelling. 
(Regulation  E.  Electronic  Fund 
Transfers — 12  CFR  Part  205 — governs 
the  issuance  and  liability  for 
unauthorized  use  of  virtually  all  of  the 
cards  in  these  consumer  asset 
management  accounts,  as  they  involve 
access  to  asset  accounts  prior  to 
accessing  credit  lines.)  Fur  these 
reasons,  this  discussion  will  focus  on 
telephone  credit  cards. 

(3)  Telephone  Credit  Cards 

The  questions  regarding  the 
applicability  of  the  credit  card 
amendments  to  telephone  cards  take  on 
particular  importance  because  of  the 
millions  of  telephone  credit  cards  that 
have  been  issued  in  recent  years;  the 
fact  that  many  paper  telephone  cards 
are  being  replaced  by  plastic  cards 
which  resemble  and  function  much  like 
retail  and  bank  credit  cards:  and  the 
legal  changes  in  the  telecommunications 
industry  that  even  further  expand  the 
number  of  companies  issuing  cards. 
Furthermore,  because  of  the  wide 
spectrum  of  cards  through  which 
telephone  services  are  becoming 
available,  ranging  from  cards  issued  by 
traditional  telephone  companies  to  bank 
credit  cards  and  travel-and- 
entertainment  cards,  both  consumers 
and  industry  may  have  difficulty 
distinguishing  situations  in  which  the 
credit  card  protections  apply. 

The  Board  is  concerned  that,  unless 
the  credit  card  provisions  apply  to  these 
cards,  consumers  who  use  credit  cards 
in  connection  with  credit  programs 
involving  exempt  transactions  will  not 
have  any  federal  protections  restricting 
unsolicited  issuance  of  such  cards  and 
limiting  their  liability  for  the 
unauthorized  use  of  the  card.  Although 
there  is  no  evidence  of  a  pattern  of 
abuse  at  this  time,  the  lack  of  uniform, 
established  legal  protection  may  have  a 
serious  impact  in  the  future  in  light  of 
the  scope  of  these  programs  and  the 
indications  of  their  continued  growth. 
The  Board  received  information 
indicating  that  only  a  few  other  laws 
provide  protections  against 
unauthorized  telephone  card  charges, 
and  these  laws  are  of  limited 
application. 

Irhe  number  of  telephone  credit  cards 
issued  by  AT&T  Communications.  Inc. 
(AT&T),  local  Bell  operating  companies, 
and  the  independent 
telecommunications  companies  (not 
including  other  long-distance 
competitors)  as  of  January  1984  was 
approximately  50  million.  The  number  of 
outstanding  cards  has  increased 
substantially  over  the  last  ten  months  as 
a  result  of  AT&T's  card  distribution.  The 
use  of  telephone  credit  cards  is  now 


being  encouraged  as  the  companies  seek 
to  control  fraud  losses  and  other  costs 
associated  with  operator-assisted  calls 
billed  to  third  parties,  as  well  as  to 
provide  consumers  with  easier  access  to 
telephone  services.  Presently,  the  Board 
understands  that  the  major  card  issuers' 
stated  policies  include  the  issuance  of 
cards  to  new  customers  only  upon 
request  and  not  imposing  liability  on  a 
consumer  for  unauthorized  charges 
made  on  a  card.  However,  unless  the 
credit  card  protections  in  Truth  in 
Lending  apply  to  these  cards,  it  is 
unknown  what  policies  will  be  set  by 
these  companies  in  the  future.  It  is 
possible  that  the  companies  will  reverse 
their  past  policies  and  seek  to  impose 
liability  on  the  cardholder  whose  card  is 
used  for  unauthorized  calls. 

Unsolicited  issuance  of  credit  curds  is 
a  different  type  of  problem.  Among  the 
congressional  findings  leading  to  the 
ban  on  unsolicited  issuance  was  that 
unsolicited  cards  were  annoying  and 
intrusive  and  that  unsolicited  issuance  - 
may  increase  the  risk  of  extensive 
unauthorized  use  when  cards  are  stolen 
before  reaching  the  consumer.  Because 
the  vast  majority  of  the  telephone  cards 
contain  all  of  the  information  necessary 
for  inunediate  use,  unauthorized  calls 
are  relatively  easy  to  make.  Even  if, 
ultimately,  no  liability  were  imposed  on 
the  consumer,  the  consumer  not  only 
would  be  subjected  to  the  burden  of 
proving  that  the  card  was  never 
received,  but  also  to  the  inconvenience 
of  resolving  the  unauthorized  billings. 

The  Board  also  believes  that  since 
credit  cards  used  by  businesses  and  for 
business  purposes  are  subject  to  the 
protections,  it  is  reasonable  for  credit 
cards  used  by  consumers  for  personal 
credit  transactions  to  be  subject  to  the 
same  protections.  In  addition,  the 
amendment  gives  holders  of  telephone 
credit'cards  protections  that  are 
comparable  to  those  available  to 
consumers  using  other  credit  cards  or 
debit  cards  to  pay  for  the  calls. 
Consumers  now  have  the  choice  of  a 
wide  spectrum  of  cards  with  which  to 
make  telephone  calls.  Consumers  who 
use  any  of  these  cards  are  in  an  equally 
difficult  position  to  protect  themselves 
against  the  risks  of  their  cards  being 
uspd  fraudulently. 

(4)  Effective  date;  transition  provisions 

The  amendment  is  generally  effective 
on  December  31. 1934.  However,  a 
limited  delayed  compliance  date  has 
been  provided  for  the  unsolicited 
issuance  prohibition  set  forth  in 
§  226.12(a)  to  minimize  initial 
compliance  costs  associated  with  the       \ 

■i 
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amendment  while  still  assuring 
consumer  protections. 

In  regard  to  the  unsolicited  issuance 
prohibition,  the  Board  has  set  a 
compliance  date  of  January  29. 1985,  in 
order  to  give  issuers  sufficient  time  to 
communicate  the  issuance  rules 
throughout  their  organizations  and  to 
stop  all  procedures  that  might  not 
comply,  thereby  avoiding  inadvertent 
violations.  The  Board  had  solicited 
comment  on  waiving  the  unsolicited 
issuance  prohibition  as  the  AT&T 
Communications,  Inc.'s  one-time  card 
distribution  to  all  consumers  who  have 
either  a  Bell  system  card  or  a  card 
issued  by  an  independent  company  used 
for  service  over  AT&T  facilities; 
however,  as  distribution  of  the  new  card 
is  substantially  complete,  that  issue  is 
now  moot. 

In  its  proposal,  the  Board  solicited 
public  comment  on  possible  actions  to 
minimize  initial  compliance  costs.  One 
issue  involved  outstanding  cards  or 
agreements  containing  language  that  is 
inconsistent  with  the  liability  limitation 
rules.  The  Board  solicited  comment  on 
whether  it  should  stipulate  that  card 
issuers  not  be  required  to  replace 
existing  cards  or  agreements  merely  to 
change  misleading  language  (such  as 
language  on  the  card  indicating  that  the 
cardholder  is  responsible  for  all  charges 
made  with  the  card),  even  though  the 
liability  limitations  of  Regulation  Z 
already  would  be  effective.  Then,  as 
new  cards  are  issued  or  new  agreements 
printed,  the  language  would  have  to  be 
modified  to  accurately  reflect  the  limits. 
The  commenters  overwhelmingly 
indicated  their  support  for  correction  of 
inconsistent  language  on  credit  cards 
and  in  agreements  according  to  normal 
replacement  schedules  rather  than 
immediate  replacement.  The  Board 
agrees  that  this  approach  should  help  to 
minimize  creditors'  transitional  costs. 
Card  issuers  electing  to  impose  any 
liability  for  unauthorized  use  on  the 
cardholder  would,  of  course,  need  to 
comply  with  the  conditions  of  liability 
set  forth  in  S  226.12(b). 

(5)  Regulatory  Flexibility  Analysis 

The  Board's  Division  of  Research  and 
Statistics  has  prepared  a  regulatory 
flexibility  analysis.  A  copy  of  the 
analysis  may  be  obtained  from 
Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  at  (202) 
452-3245. 
List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Banks — banking. 
Consumer  protection,  Credit,  Federal 
Reserve  System,  Finance,  Penalties, 
Truth  in  lending. 


(6)  Text  of  Revision 

Pursuant  to  the  authority  granted  in 
section  105  of  the  Truth  in  Lending  Act 
(15  U.S.C.  1604  as  amended),  Regulation 
Z,  12  CFR  Part  226,  is  amended  by 
adding  an  Office  of  Management  and 
Budget  control  number  to  §226.1, 
removing  footnote  4  to  §  226.3(a)  and 
adding  a  new  footnote  4  to  §  226.3  to 
read  as  follows: 

1 226. 1    Autltorlty ,  purpose,  covsrage, 
organization,  snforcenMnt  and  liability. 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  OMB  Control  No.  7100-0199.) 


S  226,J    Exempt  transactions. 

This  regulation  does  not  apply  to  the 
following:*  *  *  * 


♦The  provisions  in  |  226.12  (a)  and  fb) 
governing  the  issuance  of  credit  cards  and 
the  liability  for  their  unauthorized  use  apply 
to  all  credit  cards,  even  if  the  credit  cards  are 
issued  for  use  in  connection  with  extensions 
of  credit  that  otherwise  are  exempt  under  this 
section. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  27, 1984. 
William  W.  WUes. 

Secretary  of  the  Board. 

[FR  Doc.  a4-314e9  Filed  ll-»44;  8:45  ui| 
SIUJNO  COOC  U1S-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  422 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  Benefits,  Black 
Lung  Benefits,  Supplemental  Security 
Income  for  the  Aged,  Blind  and 
Disabled,  and  Organization  and 
Procedures;  Reopening  and  Revising 
Determinations  and  Decisions 
Expedited  Appeals  Process 

Correction 

In  FR  Doc.  84-30865  beginning  on  page 
46365  in  the  issue  of  Monday,  November 
26, 1984,  make  the  following  correction: 
On  page  46370,  in  the  second  column, 
the  fifth  through  the  eleventh  lines  from 
the  top  of  the  page  should  appear  in  the 
third  column  following  the  second  line 
of  the  Authority  for  Part  422. 

■NJJNOCOOC  1S0S-Q1-M 


Food  and  Drug  Administration 

21  CFR  Part  558 

Antibiotic  Nitrofuran.  and  Sulfonamide 
Drugs  in  Animal  Feeds;  Nitrofurazone 
and  Furazolidone 

Correction 

In  FR  Doc.  84-24516,  beginning  on 
page  36366  in  the  issue  of  Monday, 
September  17, 1984,  make  the  following 
corrections: 

1.  On  page  36367,  first  column,  the 
fifth  line  from  the  bottom  of  the  page 
should  have  read  "Therefore,  under  the 
Federal  Food.  Drug,". 

2.  On  page  36367,  second  column, 
second  line,  "21  CFR  5.82"  should  have 
read  "21  CFR  5.83". 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  232  and  235 

(Oocfcst  No.  R-S4-1214;  FR-2070] 

Mortgage  Insurance—Changes  in 
Interest  Rates 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

summary:  This  change  in  the 
regulations  decreases  the  maximum 
allowable  interest  rate  on  Section  232 
(Mortgage  Insurance  for  Nursing  Homes) 
and  on  Section  235  (Homeownership  for 
Lower  Income  Families)  insured  loans. 
This  final  rule  is  intended  to  bring  the 
maximum  permissible  financing  charges 
for  these  programs  into  line  with 
competitive  market  rates  and  help 
assure  an  adequate  supply  of  and 
demand  for  FHA  financing. 
EFFECTIVE  DATE:  November  21, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  N.  Dickie,  Chief  Mortgage  and 
Capital  Market  Analysis  Branch,  O^ice 
of  Financial  Management,  Department 
of  Housing  and  Urban  Development  451 
Seventh  Street,  SW.,  Washington.  D.C. 
20410.  Telephone  (202)  755-7270.  (This  is 
not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  Tlie 
following  amendments  to  24  CFR 
Chapter  II  have  been  made  to  decrease 
the  maximum  interest  rate  which  may 
be  charged  on  loans  insured  by  this 
Department  under  section  232  (fire 
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safety  equrpmentl  and  section  2^  of  the 
National  Housing  Act.  The  maximuni 
interest  rate  on  the  HUD/FT  I A  section 
232  (fire  safety  equipment)  and  section 
235  inciirarwc  pfogTams  has  been 
lowered  from  13.00  percent  to  12.50 
percent 

The  Secretary  has  determined  that 
this  change  is  immediately  necessary  to 
meet  the  needs  of  the  market  and  to 
prevent  speculation  in  anticipation  of  a 
change,  in  accordance  with  his  authority 
contained  in  12  U.S.C  1709-1. 

As  a  matter  of  policy,  the  Department 
submits  most  of  its  ndemaking  tn  public 
comment,  either  before  or  after 
effectiveness  of  the  action,  bi  this 
instance,  however,  the  Secretaryhas 
determined  that  advance  notice  and 
public  comment  procedures  arc 
unnecessary  and  that  good  cause  exists 
for  making  this  final  rule  eflective 
immediately. 

HUD  regubtiom  pubfish(>d  at  47  FR 
5626§  (1982),  amending  M  CFR  Part  Sa 
which  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities  and  pragrams  specifled  in 
S  50.20.  Since  the  amendments  made  by 
this  rule  faH  within  the  categorical 
exclusions  set  forth  in  paragraph  (7)  of 
S  50.20,  the  preparation  of  an 
Environmental  Impact  Statement  or 
Finding  of  No  SigniBcant  Impact  is  not 
required  for  this  rule. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defmed  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
econoBiy  of  SlOO  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
FedetBl.  State  or  local  governmental 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  (uxnpete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

in  accordance  with  die  provisions  of  5 
U.S.C.  605(b)  (the  Regulatory  Flexibility 
Act),  the  undersigned  hereby  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  a  small  increase  in  the 
mortgage  interest  rate  in  programs  of 
limited  applicability,  and  thus  of 
minimal  effect  on  small  entities. 

This  nie  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  22, 
1984  (49  FR  41684)  pursuant  to  Executive 


Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.10B, 
14.117.  and  14.120. 

List  of  Sub>ects  ^ 

24  CFR  Part  235 

Condominiums.  Cooperatives,  Low 
and  moderate  income  housing.  Mortgage 
insurance.  Homeownership,  Grant 
programs:  housing  and  community 
development. 

24  CFR  Part  232 

Fire  prevention.  Health  facilities.  Loan 
programs:  Health.  Loan  programs: 
Housing  and  community  development. 
Mortgage  insurance.  Nursing  homes. 
Intermediate  care  facilities. 

Accordingly,  the  Department  amends 
24  CFTt  Parts  232  and  235  as  follows: 

PART  232— NURSiNQ  HOMES  AND 
INTERMEDIATE  CARE  FACIUTIES 
MORTGAGE  INSURANCE 

'  1.  In  S  232.560.  paragraph  (a)  is 
revised  to  read  as  follows: 

S  232.560    Maximum  interest  rate. 

(a)  The  loan  shall  bear  interest  at  the 
rate  agreed  upon  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 
12.50  percent  per  annum,  except  that 
where  an  application  for  commitment 
was  received  by  the  Secretary  before 
November  21. 1984.  the  loan  may  bear 
interest  at  the  maximum  rate  in  efTect  at 
the  time  of  application. 


PART  23S-MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

2.  In  9  235.9.  paragraph  (a)  is  revised 
to  read  as  follow: 

§  235.9    Maximum  Interest  rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  12.50  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  November  21. 1984.  the 
loan  may  bear  interest  at  the  maximum 
rate  in  effect  at  the  time  of  application. 
•        *        •        *        * 

3.  In  S  235.540.  paragraph  (a)  is 
revised  to  read  as  follows: 

S  2S5.S40    Maximum  lnt*r««t  rata. 

(a)  On  or  after  November  21. 1964.  the 
loan  shall  bear  interest  at  the  rate 
agreed  upon  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 


12.50  percent  per  annum,  with  the 
exception  of  applications  submitted 
pursuant  to  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requpsted  by  the  mortgagee. 

*  •  «  •  • 

Aulhurity:  Sections  211,  232(i)  and  235(1). 
National  Hwising  Act.  (12  U.S.C.  1715b. 
1715w(i)  and  t715z(i):  section  7(d)  of  thf> 
Department  of  Ftousing  and  Urtjen 
Development  Act.  42  U.S.C.  3535(d)) 

Uiited:  November  20, 1984. 
Maurice  L.  Barksdale, 

AssistfL-it  Secretary  for  Housing.  FHA 
Commissioner.  HUD. 

IfD  Uoc  M-31471  Filed  11-2»-M:  &45am| 
BILLIMG  COOE  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

IT.D.  7991) 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953;  Losses, 
Expenses,  and  Interest  in  Transactions 
Between  Related  Taxpayers 

AOENCr:  Internal  Revenue  Service. 

TrtHSury. 

ACnoN:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to 
deductions,  timing  of  deductions,  and 
losses  in  certain  transactions  between 
related  taxpayers.  The  temporary 
regulations  provide  guidance  to 
taxpayers  subject  to  the  provisions  of 
section  267  of  the  Internal  Revenue 
Code.  This  action  is  necessary  because 
of  changes  to  the  applicable  tax  law 
made  by  the  Tax  Reform  Act  of  1984. 
The  text  of  a  portion  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

DATES:  Effective  after  December  31. 
1983.  these  temporary  regulations  are 
generally  applicable  to  amounts 
otherwise  allowable  as  deductions  fur 
taxable  years  beginning  after  1983  and 
to  losses  on  transactions  after  1983. 
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rOR  FURTHER  INFORMATION  CONTACT: 

Keith  E.  Stanley  (for  rules  under  section 
267(f))  and  John  G.  Schmalz  or  Robert  H. 
Ginsburgh  (for  other  rules)  of  the 
Legislation  and  Regulations  Division. 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington.  D.C.  20224 
(Attention:  CC:LR:T)  (Telephone:  202- 
566-3458  for  Keith  E.  Stanley  or  202-566- 
3297  for  John  G.  Schmalz  and  Robert  H. 
Ginsburgh:  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  174  of  the  Tax  Reform  Act  of 
1984  (Pub.  L  No.  98-369;  98  Slat.  494) 
amends  section  267  of  the  Internal 
Revenue  Code  of  1954  (relating  to  losses, 
expenses,  and  interest  with  respect  to 
transactions  between  related 
taxpayers).  This  document  adds 
temporary  regulations  to  Part  1  of  Title 
26  of  the  Code  of  Federal  Regulations  to 
reflect  the  amendments  to  section  267. 
More  specifically,  temporary  regulations 
are  added  in  question  and  answer  form 
under  section  267  (a),  (b),  and  (e)  and 
section  706,  dealing  with  deferral  of 
certain  deductions  generally  and 
application  of  that  deferral  and  the 
disallowance  of  certain  losses  to 
partnerships.  See  §$1,267  (a)-2T  and 
1.706-2T.  added  by  this  document.  The 
temporary  regulations  are  added  in 
standard  format  under  section  267(f), 
dealing  with  losses  between  members  of 
a  controlled  group  of  corporations.  See 
SS  1.267(f)-lT  and  1.287(fi-2T  added  by 
this  document. 

The  temporary  regulation  added  by 
this  document  will  stay  in  effect  until 
superseded  by  later  temporary  or  final 
regulations  relating  to  these  matters. 

Cross  Reference  Notice 

The  text  of  the  temporary  regulations 
at  5§1.267(a)-2T.  1.267(f)-lT.  1.267(f)-2T. 
and  1.1502-13T  also  serves  as  the  text  of 
the  proposed  regulations  cross- 
referenced  in  the  notice  of  proposed 
rulemaking  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register, 

Limited  Scope  of  Temporary 
Regulations 

These  temporary  regulations  are  not 
intended  to  address  comprehensively  all 
the  issues  raised  by  the  amendments  to 
section  267.  Taxpayers  may  rely  for 
guidance  on  the  temporary  regulations 
in  this  document,  which  the  Internal 
Revenue  Service  will  follow  in  resolving 
issues  arising  under  section  267.  No 
inference,  however,  should  be  drawn 
regarding  questions  not  expressly  raised 
and  answered. 


Topics 

This  preamble  is  divided  into  two 
topics.  Topic  I  deals  with  the  temporary 
regulations  under  section  267  (a),  (b). 
and  (e)  and  section  706.  Topic  II  deals 
with  the  temporary  regulations  under 
section  267(f). 

Topic  I  ^ 

Sections  267  (a),  (b).  and  (e)  and  706 

Before  the  enactment  of  the  Tax 
Reform  Act  of  1984.  section  287(a)(2)  of 
the  Code  denied  a  deduction  for  certain 
expenses  and  for  interest  owed  by  a 
taxpayer  to  a  related  taxpayer  if 
payTnent  was  not  made  within  2Vi 
months  after  the  close  of  the  taxable 
year  of  the  payor  in  which  the  amount 
otherwise  would  have  been  deductible 
and  if.  by  reason  of  the  accounting 
method  of  the  person  to  whom  the 
payment  was  to  be  made,  the  amount 
was  not  included  in  the  income  of  that 
person  unless  paid.  Also,  section 
267(a)(2)  did  not  apply  to  transactions 
between  a  partner  and  a  partnership 
because  they  were  not  related  persons 
under  section  267(b).  The  Act  revised 
section  267(a)(2)  by  providing  that  a 
deduction  for  an  otherwise  deductible 
amount  may  not  be  taken  by  the  payor 
until  the  day  the  amount  is  includible  in 
the  gross  income  of  the  person  to  whom 
payment  of  the  amount  is  made  if  that 
person  and  the  payor  are  persons 
described  in  section  267(b)  on  the  last 
day  of  the  taxable  year  of  the  payor  in 
which  such  amount  otherwise  would 
have  been  deductible.  In  addition,  the 
Act  extends  this  deferral  to  transactions 
between  a  partner  and  a  partnership 
(excluding  certain  expenses  and  interest 
of  partnerships  owning  low-income 
housing). 

E.Kplanation  of  section  267(a),  (b), 
and  (e).  The  regulations  under  section 
267(a)  deal  with  issues  that  are  of 
general  application  as  well  as  issues 
that  arise  with  respect  to  the  application 
of  section  267  to  partnerships.  The  rules 
of  general  application  concern 
transactions  in  which  the  person  to 
whom  the  pajTnent  is  owed  uses  the 
completed  contract  method  of 
accounting  and  transactions  in  which 
the  original  issue  discount  rules  under 
sections  1271  through  1275  or  the 
imputed  interest  rules  under  section  483 
apply.  The  rules  of  general  application 
also  deal  with  the  situation  in  which  the 
persons  involved  are  related  persons 
under  section  267(b)  at  the  end  of  the 
taxable  year  but  cease  to  be  so  related 
in  a  subsequent  year  that  ends  before 
payment  is  made.  The  rules  of  general 
application  also  distinguish  between 
amounts  owed  for  the  purchase  of 
property  versus  amounts  owed  for  the   ^ 


performance  of  services.  See  S.  Rep.  No. 
98-169.  98th  Cong..  2d  Sess.  495  (1984). 

With  respect  to  the  regulations  under 
section  267(a)  that  deal  with  the 
application  of  section  267  to 
partnerships,  the  regulations  make  clear 
that  section  267(a]  applies  to  the 
partnership,  rather  than  to  the  partners 
individually.  In  addition,  the  regulations 
provide  that  the  disallowance  rule  of 
section  287(a)(1)  and  the  deferral  rule  of 
section  267(a)(2)  apply  (subject  to  a  de 
minimis  exception)  to  property 
exchanged  and  amounts  owed  between 
partnerships  that  are  not  related  persons 
for  purposes  of  section  267  if  the 
partnerships  have  pne  or  more  common 
partners  or  if  any  of  the  partners  in 
either  partnership  is  related  to  one  or 
more  partners  in  the  other  partnership. 
In  such  cases,  the  regulations  require 
disallowance  under  section  267(a)(1) 
and  deferral  under  section  267(a)(2)  to 
the  extent  that  they  would  have  been 
required  had  the  transaction  occurred 
between  the  payor  partnership  and  the 
partners  of  the  payee  partnership  or.  if 
the  amount  disallowed  or  deferred 
would  be  greater,  between  the  payee 
partnership  and  the  partners  of  the 
payor  partiiership.  This  rule  ensures  that 
section  267  will  not  be  avoided  by  use  of 
a  partnership  as  an  intermediary  in 
related  party  transactions,  and  is  thus 
consistent  with  the  general  approach 
suggested  in  the  legislative  history,  see 
S.  Rep.  No.  96-166.  98th  Cong.,  2d  Sess. 
496.  n.l7  (1984).  as  well  as  with  the  rule 
of  the  regulations  under  section  267 
prior  to  amendment.  Consideration  was 
given  to  extending  this  rule  to 
transactions  between  other  pass-through 
entities  (for  example.  S  corporations) 
and  between  such  an  entity  and  a 
partnership,  and  comments  are  invited 
concerning  the  appropriateness  of  such 
an  extension. 

Explanation  of  section  706.  The 
regulations  also  address  the 
interrelationship  of  section  706(d)(2) 
with  section  267(a)(2).  The  regulations 
provide  that  a  deduction  for  any 
expense  that  is  deferred  under  section 
267  constitutes  an  allocable  cash  basis 
item  under  section  706(d)(2)(B)(iv). 

Topic  II 

Section  267(f) 

A  new  section  267(f)  was  enacted  by 
the  Tax  Reform  Act  of  1964.  Section 
267(f)(2)  relates  to  the  deferral  and 
restoration  of  loss  on  the  sale  or 
exchange  of  property  between  two 
members  of  a  controlled  group.  These 
temporary  regulations  provide  guidance 
under  new  section  267(f). 
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Explanation  of  section  267(f).  Under 
new  section  267(0(2).  a  loss  of  the  sale 
or  exchange  of  property  from  one 
member  of  a  controlled  group  of 
corporations  (a  50-percent-conunon- 
control  test]  to  another  member  "shall 
be  deferred  until  the  property  is 
transferred  outside  such  controlled 
group  and  there  would  be  recognition  of 
loss  under  consolidated  return 
principles  or  until  such  other  time  as 
may  be  prescribed  in  regulations." 

The  primary  rationale  for  deferring 
loss  on  transfers  between  members  of 
the  same  group  is  to  prevent  the 
premature  recognition  of  loss  merely 
because  the  property  is  transferred  to  a 
related  person.  Although  the  temporary 
regulations  provide  that  the  principles  of 
section  482  and  the  regulations 
thereunder  are  to  be  applied  before 
section  267(f)(2)  is  applied,  an  ancillary 
rationale  for  deferring  loss  is  to  prevent 
artifically  increasing  the  amount  of  a 
loss  taken  by  a  member  on  the  sale  or 
exchange  of  property  at  less  than  fair 
market  value  to  another  member  in 
cases  where  section  482  is  not  easy  to 
apply.  Section  267(f)(2)  provides  for 
deferral  of  loss  on  such  transfers  until 
such  time  as  the  property  is  transferred 
outside  the  group  (presumably  at  its  fair 
market  value),  at  which  time  that  loss 
will  be  recognized  in  conjunction  with 
the  gain  or  loss  recognized  by  the 
member  transferring  the  property 
outside  the  group.  At  that  time  the  sales 
price  of  property  to  an  independent 
party  can  be  used  as  a  bench  mark  in 
applying  section  482  to  an  intercompany 
sale  of  the  same  goods. 

1.  Rule*  for  Groups  Not  Filing 
Consolidated  Returns 

If  loss  is  deferred  on  a  sale  of  property 
&x)m  one  member  of  a  controlled  group 
not  included  in  a  consolidated  return  to 
another  member,  these  temporary 
regulations  generally  apply  the 
principles  for  restoring  losses  that  are 
set  forth  in  S  1.1502-13  for  members  that 
join  in  filing  a  consolidated  return. 

a.  Selling  Member  Ceases  To  Be  a 
Member 

Section  1.1502-13(f)(l)(iii)  provides  for 
loss  restoration  when  either  the  selling 
member  or  the  owning  member  ceases 
to  be  a  member.  In  certain  cases  such  a 
restoration  rule  could  provide  a  way  of 
easily  thwarting  the  intent  of  section 
267(f)(2).  Accordingly,  the  temporary 
regulations  provide  that  if  a  member 
(Ml)  sells  property  to  another  member 
(M2),  and  thereafter,  while  M2  still  holds 
the  property.  Ml  ceases  to  be  a  member 
of  the  group,  then  Mi's  unrestored 
deferred  loss  for  property  at  the  time  Ml 
ceases  to  be  a  member  will  never  be 


restored  to  Ml.  Instead,  M2's  basis  in 
the  property  will  be  increased  by  the 
amount  of  Mi's  unrestored  deferred  loss 
at  the  time  Ml  leaves  the  group. 
However,  a  special  rule  is  provided  to 
prevent  the  resourcing  of  deferred  loss 
in  the  hands  of  the  owning  member 
through  either  increased  depreciation 
deductions  or  reduced  gain  (or  increased 
loss)  upon  resale  of  the  property.  See 
S  1.267(f)-lT  (c)  (6)  and  (7).  Thus,  the 
loss  is  preserved  in  the  group  because 
no  member  of  a  group  should  under 
section  267(f)  be  able  to  recognize  a  loss 
while  the  group  continues  to  hold 
property  it  purchased  from  itself. 

If,  after  the  application  of  this  rule,  M2 
keeps  the  property  and  is  subsequently 
liquidated,  the  loss  is  forever  lost.  This 
is  the  normal  consequence  of  the 
operation  of  sections  336  and  337. 

b.  Depreciable  Property 

For  purposes  of  determining  when  a 
deferred  loss  on  the  sale  of  depreciable 
property  is  restored,  §  1.267(f}-lT(d) 
replaces  the  rule  of  S  1.1502-13(d)  of  the 
consolidated  returns  regulations.  The 
purpose  of  this  rule  is  to  prevent  rapid 
restoration  of  the  deferred  loss  in  cases 
where  the  purchasing  member 
depreciates  the  property  more  rapidly 
than  did  the  selling  member. 

Loss  will  not  be  periodically  restored 
under  S  1.267(f)-lT(d)  to  the  extent  the 
selling  m'ember's  (Mi's)  selling  price  is 
less  than  the  salvage  value  that  was 
aspumed  by  Ml.  Mechanically  this  is 
accomplished  by  limiting  the  restoration 
amount  to  the  lesser  of  the  amount  of 
Mi's  deferred  loss  for  the  property  on 
the  date  of  its  sale  or  the  total  amount  of 
depreciation  that  would  have  been 
allowable  to  Ml  for  the  property  after 
the  date  of  its  sale  had  it  not  been  sold. 
Restoration  of  the  portion  of  the  loss 
that  is  not  periodically  restored  can 
occur  under  other  provisions  of 
9  1.287(f)-lT.  Such  a  restoration  will 
occur,  for  example,  upon  the  purchasing 
member's  subsequent  sale  of  the 
property  outside  the  group. 

c.  Transfer  of  a  Receivable 

The  temporary  regulations  at 
9  1.267(f)-lT  (e)  provide  an  exception  to 
section  267(f)(2)  for  a  member  (Ml) 
selling  a  receivable  at  "fair  market 
value"  at  a  loss  to  another  member.  The 
amount  of  that  loss,  not  in  excess  of 
Mi's  gain  on  the  sale  to  a  nonmember  of 
the  property  that  generated  the 
receivable,  is  excepted  from  the  section 
267(f)(2]  loss  deferral  rules  on  the 
rationale  that  the  group  has  recognized 
offsetting  income.  This  treatment  is  in 
response  to  language  in  the  Conference 
Committee  Report  for  the  Tax  Reform 


Act  of  1984,  H.R.  Rep.  No.  98-861,  98th 
Cong.,  2d  Sess.  1033  (1984). 

Section  44(b)(2)  of  the  Tax  Reform  Act 
of  1984  mandates  a  regulations  project 
under  section  482.  The  Service  may 
study  the  issue  of  the  appropriate  "fair 
market  value"  of  a  receivable  in 
connection  with  this  regulations  project. 

d.  Inventory  Sales 

As  is  the  case  with  sales  of  other 
kinds  of  property,  the  temporary 
regulations  generally  provide  for  the 
deferral  and  restoration  of  loss  on  the 
sale  of  inventory  from  one  member  (Ml) 
to  another  member  (M2)  in  accordance 
with  the  rules  for  deferred  intercompany 
transactions  in  9  1.1502-13  of  the 
consolidated  returns  regulations.  It  is 
uncertain  whether  9  1. 1502-13  of  the 
consolidated  returns  regulations 
properly  determines  the  amount  of 
deferred  gain  or  loss  on  intercompany 
inventory  salts  and  the  timing  of  the 
restoration  of  that  gain  or  loss.  The 
Service  and  the  Treasury  have  the 
problem  under  study  and  invite 
comments  on  this  problem. 

Under  section  267(r)(3)(B),  except  to 
the  extent  provided  in  regulations, 
section  267(f)(2)  does  not  apply  to  the 
sale  of  inventory  in  the  ordinary  course 
of  the  transferor's  trade  or  business  if 
either  the  transferor  or  the  transferee  is 
a  foreign  corporation.  Under  9  1.267(f)- 
lT(g)(3),  evidence  of  a  sale  of  inventory 
outside  the  ordinary  course  of  business 
includes  a  sale  made  for  the  purpose  of 
accelerating  losses  and  an  abnormally 
large  volume  of  sales  near  the  end  of  the 
taxable  year.  Use  of  these  items  of 
evidence  responds  to  language  in  the 
Conference  Committee  Report  for  the 
Tax  Reform  Act  of  1984,  H.R.  Rep.  No. 
98-861,  98th  Cong.,  2d  Sess.  1033  (1984). 

The  temporary  regulations  at  9  1.267- 
lT(g)(2)  specifically  provide  for  two 
cases  in  which  section  267(f)(2)  is 
applicable  to  the  sale  of  inventory  at  a 
loss  from  one  member  (Ml)  to  another 
member  (M2)  even  though  Ml  or  M2  is  a 
foreign  corporation.  In  the  first  case.  Ml 
is  a  domestic  corporation  and  M2  is  a 
foreign  corporation  whose  income  from 
the  resale  of  the  inventory  is  taxable 
under  section  882  (relating  to  effectively 
connected  income).  In  the  second  case. 
Ml  is  a  foreign  corporation  whose 
income  from  the  sale  of  the  inventory  is 
taxable  tmder  section  882,  and  M2  either 
is  a  domestic  corporation  or  is  a  foreign 
corporation  whose  income  from  the 
resale  of  the  inventory  is  also  taxable 
under  section  882.  This  rule  prevents  a  ■ 
group's  use  of  a  foreign  corporation  for 
purposes  of  selling  inventory  in  the 
domestic  market  while  avoiding  the 
application  of  section  267(f)(2). 
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Furthermore,  this  rule  preserves  the 
fairness  of  competition  between  groups 
that  include  such  foreign  corporations 
and  similar  groups  including  only 
domestic  corporations. 

e.  Earnings  and  Profits  Adjustments 

The  temporary  regulations  at  9  1-267 
(f)-lT(c)(3)  provide  that  if  a  member 
(Ml),  that  dues  not  join  in  filing  a 
consolidated  return  with  another 
member  (M2),  has  deferred  a  loss  on  the 
sale  of  property  to  M2.  Mi's  earnings 
and  profits  are  not  reduced  until  its 
deferred  loss  is  restored.  If  this  rule  in 
the  temporary  regulations  issued  by  this 
document  is  issued  in  final  regulations, 
99  1.312-6  and  1.312-7  will  be  amended 
to  reflect  this  earnings  and  profits 
treatment. 

2.  Rules  Applicable  if  Consolidated 
Returns  Are  Filed 

The  temporary  regulations  provide 
that  section  267(f)(2)  generally  does  not 
apply  to  a  loss  on  the  sale  of  property 
between  two  members  of  a  controlled 
group  that  join  in  filing  a  consolidated 
return.  The  consolidated  returns 
regulations  under  9  11502-13  provide 
for  the  deferral  and  restoration  of  such 
losses. 

a.  Exceptions  to  General  Consolidated 
Return  Rule 

Notwithstanding  the  fact  that  the 
selling  member  (Ml)  of  loss  property 
and  the  purchasing  member  (M2)  join  in 
filing  a  consolidated  return  at  the  time 
of  the  sale,  problems  arise  in  certain 
cases  with  permitting  a  restoration  of 
deferred  loss  under  9  1.1502-13.  The 
temporary  regulations  ensure  that  a 
member  not  be  permitted  to  escape  the 
loss  deferral  provisions  of  section 
267(f)(2)  merely  because  it  joins  or  has 
joined  with  another  member  in  filing  a 
consolidated  return.  Thus,  for  example, 
even  though  Mi's  deferred  loss  would 
ordinarily  be  restored  under  9  11502- 
13(f)(l)(ii>)  upon  M2  leaving  the 
affiliated  group  but  still  remaining  a 
member  of  the  same  controlled  group, 
the  temporary  regulations  provide  the 
deferred  loss  is  not  restored  in  that  case. 

Provisions  of  the  temporary 
regulations  that  could  prevent  the 
restoration  of  deferred  loss  that 
otherwise  would  occur  under  9  1.1502- 
13  include  9  1.267(r)-lT(c){4)  (which 
provides  that  two  members  of  the  same 
group  are  not,  with  respect  to  each 
other,  considered  to  cease  to  be 
members  of  the  group  as  long  as  they 
are  both  members  of  any  one  group). 
9  1.267(f)-lT{c)(5)  (which  prevents 
restoration  when  a  member  that  is  both 
the  selling  member  and  the  owning 
member  ceases  to  be  a  member). 


9  1.267(f)-lTl(:)  (6)  and  (7)  (which 
prevents  restoration  when  the  selling 
member  ceases  to  be  a  member). 
9  1.267(f)-lT(c)(8)  (which  prevents 
restoration  upon  the  purchasing 
member's  disposition  of  the  property  to 
a  person  having  a  section  267(b) 
relationship  with  the  selling  member), 
and  9  1.267-2T(e)  (which  prevents 
restoration  when  property  upon  which 
loss  has  been  deferred  is  disposed  of 
outside  the  affiliated  group  to  a  member 
of  the  controlled  group). 

When  depreciable  property  that  was 
subject  to  the  restoration  rule  of  the 
consolidated  returns  regulations 
becomes  subject  to  the  restoration  rule 
of  these  temporary  regulations, 
9  1.267(f)-2T  (g)  and  (h)  provides  special 
rules  for  determining  the  amount  and  the 
timing  of  the  restoration  that  occurs. 
Similarly,  the  temporary  regulations 
provide  a  special  rule  for  determining 
the  amount  of  deferred  loss  for  a 
receivable  that  is  restored  at  the  time 
the  deferred  loss  would  otherwise  have 
been  fully  restored  under  the 
consolidated  returns  regulations.  See 
9  1.267(f)-2T(j). 

b.  Section  267(f)(2)  Overrides  Election 
Not  To  Defer 

The  selling  member  must  defer  under 
section  267(f)(2)  loss  realized  on  the  sale 
or  exchange  of  property  to  the 
purchasing  member,  notwithstanding  the 
fact  that  the  group  with  which  these 
members  join  in  filing  a  consolidated 
return  has  made  an  election  under 
9  1.1502-13(c)(3)  not  to  defer  gain  or  loss 
on  intercompany  transactions.  See 
9  1.267{f)-2T{c).  To  eliminate  hardship 
that  otherwise  could  possibly  occur  as  a 
result  of  this  exception,  it  is  anticipated 
that  a  group  will  have  the 
Commissioner's  consent  to  revoke  that 
election  beginning  during  its  taxable 
year  ending  in  1984.  However,  any 
revocation  must  be  in  such  form  and 
subject  to  such  terms  and  conditions  as 
the  Commissioner  may  prescribe  by 
revenue  procedure  or  ruling.  j 

> 
c.  Consolidated  Return  Regulations 
Cross-Reference 

In  some  cases,  the  rules  of  section 
267(f)  and  the  regulations  implementing 
section  267(f)  apply  to  affiliated  groups 
filing  consolidated  returns.  Accordingly, 
a  temporary  regulations  section  is  added 
to  the  consolidated  returns  regulations 
at  9  1.1502-13T  to  cross-reference  to 
9  1.267(f)-2T.  If  the  temporary  regulation 
§  1.267(f)-2T  becomes  final,  then 
9  1.1502-13T(k)  will  also  become  final. 


Executive  Order  12291,  Regulatory 
Flexibility  Act  and  Paperwork 
Reduction  Act 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
Regulatory  Impact  Analysis  is  therefore 
not  required.  A  general  notice  of 
proposed  rulemaking  is  not  required  by 
5  U.S.C.  553  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  The  collection  of  information 
contained  in  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  under  control  number  1545-0885. 

Drafting  Information 

The  principal  authors  of  these 
temporary  regulations  are  Keith  E. 
Stanley  (for  rules  under  section  267(f)j 
and  John  G.  Schmalz  and  Robert  H. 
Ginsburgh  (for  other  rules)  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.61-1—1.281-4 

Income  taxes.  Taxable  income. 
Deductions.  Exemptions. 

26  CFR  1. 701-1—1. 771-1 

Income  taxes.  P  irtnerships. 

26  CFR  1.1301-1^  1.1564-1 

Income  taxes.  Controlled  group  of 
corporations.  Consolidated  returns. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  the  following 
amendments  are  made  to  Part  1  of  Title 
28. 

Paragraph  1.  Immediately  after 
9  1.267(a)-l.  there  is  added  a  new 
9  1.267(a)-2T.  The  new  section  reads  as 
follows: 

51.2«7(a>-2T    Tinporary  raflulrtiona; 
quMtiom  and  anawf  ariaing  undar  tha 
Tax  Reform  Act  of  1M4. 

(a)  Introduction— {\]  Scope.  This 
section  prescribes  temporarj-  question 
and  answer  regulations  under  section 
267(a)  and  related  provisions  as 
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amended  by  section  174  of  the  Tax 
Reform  Act  of  1984.  Pub.  L  No.  98-369. 

(2)  Effective  date.  Except  as  otherwise 
provided  by  Answer  2  or  Answer  3  in 
paragraph  (c)  of  this  section,  the 
effective  date  set  forth  in  section  174(c) 
of  the  Tax  Reform  Act  of  1984  applies  to 
this  section. 

(b)  Questions  applying  section 
267(a)(2)  and  (b)  generally.  The 
following  questions  and  answers  deal 
with  the  application  of  section  267(a)(2) 
and  (b)  generally: 

Question  1:  Does  section  267(a)(2) 
ever  apply  to  defer  the  deduction  of  an 
otherwise  deductible  amount  if  the 
person  to  whom  the  payment  is  to  be 
made  properly  uses  the  completed 
contract  method  of  accounting  with 
respect  to  such  amount? 

Answer  1:  No.  Section  267(a)(2) 
applies  only  if  an  otherwise  deductible 
amount  is  owed  to  a  related  person 
under  whose  method  of  accounting  such 
amount  is  not  ncludible  in  income  unless 
paid  to  such  person.  Regardless  of  when 
payment  is  made,  an  amount  owed  to  a 
contractor  using  the  completed  contract 
method  of  accounting  is  includible  in  the 
income  of  the  contractor  in  accordance 
with  1 1.451-3(d)  in  the  year  in  which 
the  contract  is  completed  or  in  which 
certain  disputes  are  resolved. 

Question  Z-  Does  section  267(a)(2) 
ever  apply  to  defer  the  deduction  of 
otherwise  deductible  original  issue 
discount  as  deHned  in  sections  163(e) 
and  1271  through  1275  ("the  OID  rules")? 

Answer  2.  No.  Regardless  of  when 
payment  is  made,  an  amount  owed  to  a 
lender  that  constitutes  original  issue 
discount  is  included  in  the  income  of  the 
lender  periodically  in  accordance  with 
the  OID  rules.  Similarly,  section 
267(a)(2)  does  not  apply  to  defer  an 
otherwise  deductible  amount  to  the 
extent  section  467  or  section  7872 
requires  periodic  inclusion  of  such 
amount  in  the  income  of  the  person  to 
whom  payment  is  to  be  made,  even 
though  payment  has  not  been  made. 

Question  3:  Does  section  267(a)(2) 
ever  apply  to  defer  the  deduction  of 
otherwise  deductible  unstated  interest 
determined  to  exist  under  section  483? 

Answer  3:  Yes.  If  section  483 
recharacterizes  any  amount  as  unstated 
interest  and  the  other  requirements  of 
section  267(a)(2)  are  met.  a  deduction  for 
such  unstated  interest  will  be  deferred 
under  section  267. 

Question  4:  Does  section  267(a)(2) 
ever  apply  to  defer  the  deduction  of 
otherwise  deductible  cost  recovery, 
depreciation,  or  amortization? 

Answer  4:  Yes,  in  certain  cases.  In 
general,  section  267(a)(2)  does  not  apply 
to  defer  the  deduction  of  otherwise 
deductible  cost  recovery,  depreciation. 


or  amortization.  Notwithstanding  this 
general  rule,  if  the  other  requirements  of 
section  267(a)(2)  are  met,  section 
267(a)(2)  does  apply  to  defer  deductions 
for  cost  recovery,  depreciation,  or 
amortization  of  an  amount  owed  to  a 
related  person  for  interest  or  rent  or  for 
the  performance  or  nonperformance  of 
services,  which  amount  the  taxpayer 
payor  capitalized  or  treated  as  a 
deferred  expense  (unless  the  taxpayer 
payor  elected  to  capitalize  or  defer  the 
amount  and  section  267(a)(2)  would  not 
have  deferred  the  deduction  of  such 
amount  if  the  taxpayer  payor  had  not  so 
elected).  Amounts  owed  for  ser\'ice8 
that  may  be  subject  to  this  provision 
include,  for  example,  amounts  owed  for 
acquisition,  development,  or 
organizational  services  or  for  covenants 
not  to  compete.  In  applying  this  rule, 
payments  made  between  persons 
described  in  any  of  the  paragraphs  of 
section  267(b)  (as  modified  by  section 
267(3])  will  be  closely  scrutinized  to 
determine  whether  they  are  made  in 
respect  of  capitalized  costs  (or  costs 
treated  as  deferred  expenses)  that  are 
subject  to  deferral  under  section 
267(a)(2),  or  in  respect  of  other 
capitalized  costs  not  so  subject. 

Question  5:  If  a  deduction  in  respect 
of  an  otherwise  deductible  amount  is 
deferred  by  section  267(a)(2)  and.  prior 
to  the  time  the  amount  is  includible  in 
the  gross  income  of  the  person  to  whom 
payment  is  to  be  made,  such  person  and 
the  payor  taxpayer  cease  to  be  persons 
specified  in  any  of  the  paragraphs  of 
section  267(b)  (as  modified  by  section 
267(e)).  is  the  deduction  allowable  as  of 
the  day  on  which  the  relationship 
ceases? 

Answer  5:  No.  The  deduction  is  not 
allowable  until  the  day  as  of  which  the 
amount  is  includible  in  the  gross  income 
of  the  person  to  whom  payment  of  the 
amount  is  made,  even  though  the 
relationship  ceases  to  exist  at  an  earlier 
time. 

Question  &•  Do  references  in  other 
sections  to  persons  described  in  section 
267(b)  incorporate  changes  made  to 
section  267(b)  by  section  174  of  the  Tax 
Reform  Act  of  1984? 

Answer  ft-  Yes.  References  in  other 
sections  to  persons  described  in  section 
267(b)  take  into  account  changes  made 
to  section  267(b)  by  section  174  of  the 
Tax  Reform  Act  of  1984  (without 
modification  by  section  267(e)(1)).  For 
example,  a  transfer  after  December  31, 
1983  (the  effective  date  of  the  new 
section  267(b)(3)  relationship  added  by 
the  Tax  Reform  Act  of  1984)  of  section 
1245  class  property  placed  in  service 
before  January  1, 1981,  from  one 
corporation  to  another  corporation,  11 
percent  of  the  stock  of  which  is  owned 


by  the  first  corporation,  will  not 
constitute  recovery  property  (as  defined 
in  section  168)  in  the  hands  of  the 
second  corporation  by  reason  of  section 
168(e)(4)  (A)(i)  and  (D). 

(c)  Questions  applying  section  267(a) 
to  partnerships.  The  following  questions 
and  answers  deal  with  the  application 
of  section  267(a)  to  partnerships: 

Question  1:  Does  section  267(a) 
disallow  losses  and  defer  otherwise 
deductible  amounts  at  the  partnership 
(entity)  level? 

Answer  1:  Yes.  If  a  loss  realized  by  a 
partnership  from  a  sale  or  exchange  of 
property  is  disallowed  under  section 
267(a)(1),  that  loss  shall  not  enter  into 
the  computation  of  the  partnership's 
taxable  income.  If  an  amount  that 
otherwise  would  be  deductible  by  a 
partnership  is  deferred  by  section 
267(a)(2],  that  amount  shall  not  enter 
into  the  computation  of  the  partnership's 
taxable  income  until  the  taxable  year  of 
the  partnership  in  which  falls  the  day  on 
which  the  amount  is  includible  in  the 
gross  income  of  the  person  to  whom 
payment  of  the  amount  is  made. 

Question  2:  Does  section  267(a)(1) 
ever  apply  to  disallow  a  loss  if  the  sale 
or  exchange  giving  rise  to  the  loss  is 
between  two  partnerships  even  though 
the  two  partnerships  are  not  persons 
specified  in  any  of  the  paragraphs  of 
section  267(b)? 

Answer  2-  Yes.  If  the  other 
requirements  of  section  267(a)(1)  are 
met.  section  267(a)(1)  applies  to  such 
losses  firising  as  a  result  of  transactions 
entered  into  after  December  31, 1984 
between  partnerships  not  described  in 
any  of  the  paragraphs  of  section  267(b) 
as  follows,  and  8  1.267(b)-l(b)  does  not 
apply.  If  the  two  partnerships  have  one 
or  more  common  partners  [i.e.,  if  any 
person  owns  directly,  indirectly,  or 
constructively  any  capital  or  profits 
interest  in  each  of  such  partnerships),  or 
if  any  partner  in  either  partnership  and 
one  or  more  partners  in  the  other 
partnership  are  persons  specified  in  any 
of  the  paragraphs  of  section  267(b) 
(without  modification  by  section  267(e]), 
a  portion  of  the  selling  partnership's  loss 
will  be  disallowed  under  section 
267(a)(1).  The  amount  disallowed  under 
this  rule  is  the  greater  of:  (1)  The  amount 
that  would  be  disallowed  if  the 
transaction  giving  rise  to  the  loss  had 
occurred  between  the  selling 
partnership  and  the  separate  partners  of 
the  purchasing  partnership  (in 
proportion  to  their  respective  interests 
in  the  purchasing  partnership);  or  (2)  the 
amount  that  would  be  disallowed  if  such 
transaction  had  occurred  between  the 
separate  partners  of  the  selling 
partnership  (in  proportion  to  their 
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respective  interests  in  the  selling 
partnership)  and  the  purchasing 
partnership.  Notwithstanding  the 
general  rule  of  this  paragraph  (c) 
Answer  2,  no  disallowance  shall  occur  if 
the  amount  that  would  b>e  disallowed 
pursuant  to  the  immediately  preceding 
sentence  is  less  than  5  percent  of  the 
loss  arising  from  the  sale  or  exchange. 

Question  3:  Does  section  a67(a)(2) 
ever  apply  to  defer  an  otherwise 
deductible  amount  if  the  taxpayer  payor 
is  a  partnership  and  the  person  to  whom 
payment  of  such  amount  is  to  be  made  is 
a  partnership  even  though  the  two 
partnerships  are  not  persons  specified  in 
any  of  the  paragraphs  of  section  267(b) 
(as  modified  by  section  267(e))? 

Answer  3:  Yes.  If  the  other 
requirements  of  section  267(a)(2)  are 
met,  section  267(a)(2)  applies  to  such 
amounts  arising  as  a  result  of 
transactions  entered  into  after 
December  31, 1984  between  partnerships 
not  described  in  any  of  the  paragraphs 
of  section  267(b)  (as  modified  by  section 
267(e))  as  follows,  and  S  1.267(b)-l(b) 
does  not  apply.  If  the  two  partnerships 
have  one  or  more  common  partners  [i.e., 
if  any  person  owns  directly,  indirectly, 
or  constructively  any  capital  or  profits 
interest  in  each  of  such  partnerships),  or 
if  any  partner  in  either  partnership  and 
one  or  more  partners  in  the  other 
partnership  are  persons  specified  in  any 
of  the  paragraphs  of  section  267(b) 
(without  modification  by  section  267(e)), 
a  portion  of  the  payor  partnership's 
otherwise  allowable  deduction  will  be 
deferred  under  section  267(a)(2).  The 
amount  deferred  under  this  nile  is  the 
greater  of:  (1)  The  amount  that  would  be 
deferred  if  the  transaction  giving  rise  to 
the  otherwise  allowable  deduction  had 
occurred  between  the  payor  partnership 
and  the  separate  partners  of  the  payee 
partnership  (in  proportion  to  their 
respective  interests  in  the  payee 
partnership);  or  (2)  the  amount  that 
would  be  deferred  if  such  transaction 
had  occurred  between  the  separate 
partners  of  the  payor  partnership  (in 
proportion  to  their  respective  interests 
in  the  payor  partnership)  and  the  payee 
partnership.  Notwithstanding  the 
general  rule  of  this  paragraph  (c) 
Answer  3,  no  deferral  shall  occur  if  the 
amount  that  would  be  deferred  pursuant 
to  the  immediately  preceding  sentence  is 
less  than  5  percent  of  the  otherwise 
allowable  deduction. 

Example.  On  May  1. 1985,  partnership  AB 
enters  into  a  transaction  whereby  it  accrues 
an  otherwise  deductible  amount  to 
partnership  AC.  AC  is  on  the  cash  receipts 
and  disbursements  method  of  accounting.  A 
holds  a  5  percent  capital  and  proHts  interest 
in  AB  and  a  49  percent  capital  and  profits 
interest  in  AC.  and  A't  interest  in  each  item 


of  the  income,  gain,  loss,  deductioa  and 
credit  of  each  partnership  is  5  percent  and  49 
percent,  respectively.  B  and  C  are  not  related. 
Notwithstanding  that  AB  and  AC  are  not 
persons  specified  in  section  267(b),  49  percent 
of  the  deduction  in  respect  of  such  amount 
will  be  deferred  under  section  267(a)(2).  The 
result  would  be  the  same  if  A  held  a  49 
percent  interest  in  AB  and  a  5  percent 
interest  in  AC.  However,  if  A  held  more  than 
SO  percent  of  the  capital  or  profits  interest  of 
either  AB  or  AC  the  entire  deduction  in 
respect  of  such  amount  would  be  deferred 
under  section  287(a)(2). 

Question  4:  What  does  the  phrase 
"incurred  at  an  annual  rate  not  in  excess 
of  12  percent"  mean  as  used  in  section 
267(e)(5)(C)(ii)? 

Answer  4:  The  phrase  refers  to 
interest  that  accrues  but  is  not 
includible  in  the  income  of  the  person  to 
whom  payment  is  to  be  made  during  the 
taxable  year  of  the  payor.  Thus,  in 
determining  whether  the  requirements  of 
section  267(e)(5)  (providing  an  exception 
to  certain  provisions  of  section  267  for 
certain  expenses  and  interest  of 
partnerships  owning  low  income 
housing)  are  met  with  respect  to  a 
transaction,  the  requirement  of  section 
267(e)(5)(C)(ii)  will  be  satisfied,  even 
though  the  total  interest  (both  stated 
and  unstated)  paid  or  accrued  in  any 
taxable  year  of  the  payor  taxpayer 
exceeds  12  percent,  if  the  interest  'n 
excess  of  12  percent  per  annum, 
compounded  semi-annually,  on  the 
outstanding  loan  balance  (principal  and 
accrued  but  unpaid  interest)  is 
includible  in  the  income  of  the  person  to 
whom  payment  is  to  be  made  no  later 
than  the  last  day  of  such  taxable  year  of 
the  payor  taxpayer. 

Par.  2.  Immediately  after  S  1.267(d)-l. 
there  are  added  new  SS  1.267(f)-lT  and 
1.267(f)-2T.  These  new  sections  read  as 
follows: 

§  1.267(f)-1T    Temporary  regulations  for 
deferring  certain  loaaes  of  eontroNed 
groups. 

(a)  Scope — (1)  In  general.  This  section 
and  §  1.267(f)-2T  prescribe  temporary 
regulations  under  section  267(f)  as 
added  by  section  174(b)(2)  of  the  Tax 
Reform  Act  of  1984,  Pub.  L  No.  98-369. 

(2)  Effective  date.  Section  267(f)  is 
effective  for  the  sale  of  property  after 
1983  except  that  section  267(f)  does  not 
apply  to  a  sale  of  property  to  a  foreign 
corporation  on  or  befgre  March  1. 1984. 

(3)  Effect  of  consolidated  return.  This 
section  applies  to  loss  on  the  sale  of 
property  between  two  members  of  a 
controlled  group  that  do  not  join  in  filing 
a  consolidated  return  for  the  taxable 
year  the  loss  is  incurred.  Section 
1.267(f)-2T  applies  to  such  a  loss  if  the 
members  join  in  filing  a  consolidated 
return  for  that  year. 


(4)  Coordination  with  section  482.  The 
principles  of  section  482  and  the 
regulations  thereunder  apply  before      ^ 
section  267(r)  and  the  regulations 
thereunder  apply. 

(b)  Definitions.  For  purposes  of  this 
section  and  S  1.267(f)-2T: 

(1)  Group.  The  term  "group"  means 
"controlled  group."  The  term  "controlled 
group"  is  defined  in  section  267(f)(1). 
Thus,  excluded  members  referred  to  in 
section  1563(b),  such  as  foreign 
corporations  and  exempt  corporations, 
are  not  excluded  from  a  group. 

(2)  Member.  The  term  "member" 
means  a  corporation  included  in  a 
controlled  group. 

(3)  Ml  andM2.  The  terms  "Ml"  and 
"M2"  refer,  respectively,  to  the  selling 
member  and  the  purchasing  member  of 
property  sold  from  one  to  the  other. 
Unless  otherwise  specified.  Ml  and  M2 
are  members  of  the  same  group  at  all 
relevant  times. 

(4)  Sale.  The  term  "sale"  includes 
"exchange." 

(5)  Depreciation  and  depreciable 
property.  The  term  "depreciation" 
means  the  deduction  under  section  167 
or  168  or  the  deduction  for  amortization 
or  depletion.  The  term  "depreciable 
property"  means  any  property  subject  to 
depreciation  as  so  defined. 

(6)  Inventory.  "Inventory"  is  property 
described  in  section  1221  (1). 

(7)  Separate  return  year.  The  term 
"separate  return  year"  is  defined  in 
§  1.1502-1  (e). 

(c)  Deferral  and  restoration  of  loss 
under  consolidated  returns  principles — 
(1)  General  rule.  Except  as  otherwise 
provided  in  this  section,  the  rules  for 
deferred  intercompany  transactions  in 
S  1.1502-13  of  the  consolidated  return 
regulations  apply  under  section  267(f)(2) 
to  the  deferral  and  restoration  of  loss  on 
the  sale  of  property  directly  or  indirectly 
between  Ml  and  M2  as  if— 

(i)  the  taxable  year  in  which  the  sale 
occurred  were  a  consolidated  return 
year  (as  defined  in  {  1.1502-l(d))  and 

(ii)  all  references  to  a  "group"  or  an 
"affiliated  group"  were  to  a  controlled 
group. 

(2)  Elections  not  to  deter  loss  not 
applicable.  Section  1.1502-13(c)(13) 
(relating  to  an  election  not  to  defer  gain 
or  loss)  does  not  apply  for  purposes  of 
this  section. 

(3)  Earnings  and  profits.  If,  under  this 
section,  a  loss  is  deferred  by  Ml  on  the 
sale  of  property  to  M2,  then  such  loss 
shall  not  be  reflected  in  earnings  and 
profits  until  that  amount  is  restored.  See 
S  1.312-6(a). 

(4)  General  rule  for  continuation  of 
membership.  Two  corporations  that  are 
members  of  the  same  group  are  not.  with 
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respect  to  each  other,  considered  to 
cease  to  be  members  of  the  group  as 
long  as  they  are  both  members  of  any 
one  group.  Thus,  for  example,  if  P  owns 
all  the  stock  of  Ml  and  Ml  owns  all  the 
stock  of  M2,  and  if  loss  on  the  sale  of 
property  from  Ml  to  M2  has  been 
deferred  under  this  section.  P's  transfer 
of  all  the  stock  to  Ml  to  a  noninember 
will  not  result  in  a  restoration  of  the 
deferred  loss  under  section  267(f)(2)  and 
S  1.1502-13(f)(l)(iii)  because  Ml  and  M2 
remain  members  of  one  group.  The 
result  is  the  same  whether  the  stock 
transfer  is  taxable  or  nontaxable  and 
whether  the  transferee  is  an  individual 
or  a  corporation. 

(5)  Exception  to  restoration  rule  for 
selling  member  that  is  also  owning 
member.  Section  1.1502-13(n(2)(ii)(Z?) 
generally  provides  an  exception  to  the 
restoraHon  rule  of  i  1.1502-13(f){l)(iii) 
(relating  to  a  member  ceasing  to  be  a 
member)  when  the  common  parent  of  an 
affiliated  group  is  both  the  selling  and 
the  owning  member.  For  purposes  of  this 
section,  the  principles  of  S  1.1502- 
13(f)(2)(ii){6)  are  extended  to  any 
member  of  a  controlled  group  that  is,  at 
the  time  it  ceases  to  be  a  member  of  the 
group,  both  the  selling  member  and  the 
owning  member  of  property  for  which 
loss  has  been  deferred.  Thus,  for 
example,  if  Ml  defers  a  loss  on  its  sale 
of  property  to  M2  and  M2  subsequently 
sells  the  property  back  to  Ml.  then  even 
Ml  ceases  to  be  a  a  member  of  the 
group.  Mi's  loss  will  continue  to  be 
deferred.  If  M2  had  deferred  a  loss  as  a 
result  of  its  resale  of  the  property  to  Ml, 
that  loss  will  be  restored  under  section 
267(f)(2)  and  S  1.1502-13(f)(l)(iii)  when 
Ml  ceases  to  be  a  member.  If  the 
property  is  depreciable  property,  see 
paragraph  (d)  of  this  section. 

(6)  Exception  to  restoration  rule  for 
selling  member  that  ceases  to  be  a 
member.  If  a  selling  member  of  property 
for  which  loss  has  been  deferred  ceases 
to  be  a  member  when  the  property  is 
still  o%vned  by  another  member,  then,  for 
purposes  of  this  section,  $  1.1502- 
13(f)(l)(iii)  shall  not  apply  to  restore  that 
deferred  loss  and  that  loss  shall  never 
be  restored  to  the  selling  member. 

[7]  Basis  adjustment  and  holding 
period.  If  paragraph  (c)(6)  of  this  section 
precludes  a  restoration  for  property, 
then  the  following  rules  apply: 

(i)  On  the  date  the  selling  member 
ceases  to  be  a  member,  the  owning 
member's  basis  in  the  property  shall  be 
increased  by  the  amount  of  the  selling 
member's  unrestored  deferred  loss  at 
the  time  it  ceased  to  be  a  member 
("increase  amount"). 

(ii)  If  the  property  is  depreciable 
property,  then  the  amount  of  the  owning 
member's  depreciation  for  a  taxable 


year  attributable  to  the  increase  amount 
shall  be  equal  to  the  amount  of  deferred 
loss  for  the  property  which  the  selling 
member  would  have  restored  under 
paragraph  (d]  of  this  section  for  its 
taxable  year  ending  with  or  within  the 
owning  member's  taxable  year  had  the 
selling  member  not  ceased  to  be  a 
member. 

(iii)  The  owning  member's  holding 
period  for  the  property  shall  be 
increased  by  the  selling  member's 
holding  period. 

(iv)  Annual  depreciation  attributable 
to  the  increase  amount  shall  be  deemed 
to  have  the  same  source  (as  within  or 
without  the  United  States)  as  the  selling 
member  had  for  its  deferred  loss.  If  gain 
or  loss  upon  sale  of  the  property  by  the 
owning  member  would  have  a  different 
source  than  the  selling  member  had  for 
its  deferred  loss,  then  the  owning 
member  shall  recognize  a  loss  equal  to 
the  increase  amount  (as  reduced  by  any 
depreciation  attributable  thereto)  having 
the  same  source  that  the  selling  member 
had  for  its  deferred  loss,  and  the  owning 
member  shall  adjust  its  gain  or  loss 
attributable  to  the  other  source  by  that 
amount. 

(8)  No  restoration  on  sale  to  a  section 
267(b)  related  person.  If  property  for 
which  loss  was  deferred  by  Ml  is  sold 
by  M2  to  any  person  having  a 
relationship  to  Ml  specified  in  any 
paragraph  of  section  267(b)  (other  than  a 
member  of  the  same  group),  the 
remaining  balance  of  the  deferred  loss, 
to  the  extent  it  is  in  excess  of  the 
amount  of  the  gain  (if  any)  recognized 
on  the  sale,  shall  never  be  restored  and 
shall  be  treated  as  a  loss  referred  to  in 
section  267(d)(1). 

(9)  Deconsolidation  provisions  not 
applicable.  The  restoration  rules  under 
S  1.1502-13(f)(l)(iv)  (relating  to  deferred 
loss  on  inventory)  and  9  1.1502- 
13(f)(ll(vii)  (relating  generally  to  filing 
consolidated  returns  for  fewer  than  3 
years)  are  not  applicable  for  purposes  of 
this  section. 

(10)  Deleted  examples.  For  purposes 
of  this  section,  the  examples  of  1 1.1502- 
13(h)  are  not  applicable. 

(d)  Restoring  deferred  loss  on 
depreciable  property — (1)  General  rule. 
Solely  for  purposes  of  this  section,  this 
paragraph  (d)  replaces  S  1.1502-13(d) 
(relating  to  the  restoration  of  gain  or 
loss  deferred  on  the  sale  of  depreciable 
property  from  Ml  to  M2).  Under  this 
paragraph  (d),  for  each  of  its  taxable 
years  ending  after  depreciable  property 
was  sold  to  M2,  Ml  shall  restore  a 
portion  of  the  loss  it  deferred  on  that 
sale.  The  portion  so  restored  is  equal  to 
the  "restoration  amount"  multiplied  by  a 
fraction.  The  numerator  of  the  fraction  is 
the  amount  of  the  depreciation  that 


would  have  been  allowable  to  Ml  that 
year  (or  for  the  portion  of  the  year  after 
the  sale)  had  Ml  not  sold  the  property. 
The  denominator  equals  the  total 
amount  of  depreciation  for  all  taxable 
years  that  would  have  been  allowable  to 
Ml  after  the  date  of  the  property's  sale 
had  the  property  not  been  sold.  The 
"restoration  amount"  equals  the  lesser 
of— 

(i)  the  amount  of  Mi's  deferred  loss  on 
the  date  of  the  sale  or 

(ii)  the  amount  of  the  denominator. 

(2)  Reduction  for  deferred  loss.  The 
amount  of  Mi's  deferred  loss  for  an  item 
of  depreciable  property  shall  be  reduced 
each  taxable  year  by  the  amount 
restored  relating  to  that  item  under 
paragraph  (d)(1)  of  this  section. 

(3)  Examples.  This  paragraph  (d)  is 
illustrated  by  the  following  examples: 

Example  (IJ.  Ml  and  M2  use  the  carendar 
year.  On  January  1. 1960.  Ml  purchases 
depreciable  property  from  a  third  party  for 
$1,200  and  l>egins  depreciating  it  on  the 
straight-line  method  (with  $200  salvage  value) 
over  10  years.  On  January  1.  1985,  when  its 
adjusted  basis  in  the  property  is  $700,  Ml 
sells  the  property  to  M2  for  $500  and  realizes 
a  deferred  loss  of  $200.  M2  owns  the  property 
until  1990.  The  portion  of  Mi's  $200  deferred 
loss  that  is  restored  in  1985  equals  the 
amount  of  that  loss  ($200)  multiplied  by  a 
fraction.  Its  numerator  equals  the 
depreciation  that  would  have  been  allowable 
to  Ml  in  1065  had  it  not  sold  the  property 
($100).  Its  denominator  equals  the  total 
amount  of  depreciation  for  all  taxable  years 
that  would  have  been  allowable  to  Ml  after 
the  date  of  the  property's  sale  had  the 
property  not  been  sold  ($500).  Thus,  the 
amount  restored  in  1965  equals  $40  (i.e.,  $200 
X  $10n/S5n0).  Ml  will  also  restore  $40  in  1966. 
1987,  1988,  and  1989.  Thus,  if  M2  owns  the 
property  through  the  end  of  1989.  Ml  will 
restore  the  entire  deferred  loss  of  $200,  /'.«., 
$40  x  5.  (Note  that  in  this  example  the 
restoration  amount  equals  the  amount  of  Mi's 
deferred  loss  ($200)  since  this  amount  is  less 
than  the  amount  of  the  denominator  ($500).) 

Example  (21  Assume  the  same  facts  as  in 
example  (1)  except  that  on  January  1, 1987. 
when  Mi's  unrestored  deferred  loss  equals 
$120,  M2  sells  the  property  outside  the  group. 
Under  section  267(f)(2)  and  i  1.1502- 
13(r)(l)(i).  Ml  will  restore  the  $120  deferred 
loss  on  its  1987  return. 

Example  (3).  Assume  the  same  facts  as  in 
example  (1)  except  that  Mi's  sale  of  the 
property  to  M2  is  for  $150  rather  than  for 
$500.  Thus,  Mi's  deferred  loss  realized  on  the 
sale  is  $550.  The  numerator  and  the 
denominator  of  the  fraction  remain  at  $100 
and  $500  respectively.  The  restoration 
amount  is  $500  (i.e..  the  lesser  of  the  amount 
of  the  deferred  loss  ($550)  or  the  amount  of 
the  denominator  ($500)).  "The  amount  of  Mi's 
deferred  loss  restored  in  1985  equals  $100 
(i.e..  $500  X  $100/8500).  Ml  will  also  restore 
$100  in  1986,  1987.  1988.  and  1989. 

Example  (4).  (i)  Assume  the  same  facts  as 
in  example  (3)  except  that  on  January  1. 1987. 
when  Mi's  unrestored  deferred  loss  equals 
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$350,  M2  sells  the  property  outside  the  group. 
Under  section  267(f)(2)  and  1 1.1502- 
13(f)(l)(i).  Ml  will  restore  the  $350  deferred 
loss  on  its  1987  return. 

(ii)  If  M2  instead  abandons  the  property 
after  1989,  when  Mi's  unrestored  deferred 
loss  would  equal  $50,  Ml  would  restore  that 
$50  deferred  loss  under  section  267(f)(2)  and 
i  1.1502-13(f)(l)(i)  on  its  return  for  the 
taxable  year  during  which  M2  abandoned  the 
property. 

(e)  Receivables — (1)  Transfer  of 
receivable.  If  Ml  owns  a  receivable 
which  it  had  acquired  as  a  result  of  its 
sale  at  a  gain  of  goods  or  services  to  any 
person  other  than  a  member,  and  if  Ml 
transfers  that  receivable  in  a  sale  at  fair 
market  value  at  a  loss  to  M2.  then 
notwithstanding  any  other  provisions  in 
this  section,  so  much  of  the  bss  as  does 
not  exceed  the  gain  from  the  sale  of  the 
underlying  goods  or  services  shall  not 
be  deferred. 

(2)  Example.  This  paragraph  (e)  is 
illustrated  by  the  following  example: 

Example.  A  member  (Ml),  a  calendar  year 
taxpayer,  uses  the  accrual  method.  In  1985, 
Ml  sells  to  a  nonmember  property  having  a 
basis  of  $60  for  a  receivable  of  $100.  Ml 
reports  the  gain  of  $40  on  its  tax  return  for 
1985.  In  1986,  KH  sells  the  receivable  for  its 
fair  market  value  of  $90  to  another  member 
for  a  $10  loss.  Ml  reports  the  $10  loss  on  the 
sale  of  the  receivable  on  its  1986  tax  return.  If 
the  sale  is  not  at  fair  market  value,  this 
paragraph  (e)  does  not  apply  and  the  $10  loss 
is  deferred.  See  also  paragraph  (a)(4)  of  this 
section  (relating  to  coordination  with  section 
482). 

(f)  Loss  deferral  rules  not  to  apply  to 
DISC.  Under  section  267(f)(3)(A),  a 
group  does  not  include  a  DISC. 
However,  a  group  does  include  a  FSC. 
"DISC"  and  "FSC"  are  defined  in 
sections  992  and  922.  respectively. 

(g)  Sales  of  inventory  involving 
foreign  corporations — (1)  General  rule. 
Under  section  267(f)(3)(B),  except  to  the 
extent  provided  in  regulations,  section 
267  (a)(l]  and  (f)(2)  does  not  apply  to  the 
sale  by  Ml  to  M2  of  property  which  is 
inventory  in  the  hands  of  both  Ml  and 
M2  if  the  sale  is  in  the  ordinary  course 
of  Mi's  trade  or  business  and  if  either 
Ml  or  M2  is  a  foreign  corporation. 

(2)  Exception.  Section  267(f)(2)  is 
applicable  to  the  sale  of  inventory  at  a 
loss  from  Ml  to  M2  in  the  following 
cases: 

(i)  Ml  is  a  domestic  corporation,  M2  is 
a  foreign  corporation,  and  M2's  income 
from  the  resale  of  the  inventory  is 
taxable  under  section  882  (relating  to 
effectively  connected  income). 

(ii)  Ml  is  a  foreign  corporation.  Mi's 
income  from  the  sale  of  the  inventory  is 
taxable  under  section  882,  and  M2  either 
is  a  domestic  corporation  or  is  a  foreign 
corporation  whose  income  from  the 


resale  of  the  inventory  is  taxable  under 
section  882. 

(3)  Sales  outside  ordinary  course.  For 
purposes  of  paragraph  (g)(1)  of  this 
section,  whether  a  sale  is  outside  the 
ordinary  course  of  business  is  to  be 
determined  under  the  facts  and 
circumstances.  Evidence  of  a  sale  of 
inventory  by  Ml  to  M2  outside  the 
ordinary  course  of  business  includes — 

(i)  A  sale  made  for  the  purpose  of 
accelerating  losses, 

(ii)  An  abnormally  large  volume  of 
sales  near  the  end  of  the  taxable  year, 
and 

(iii)  A  sale  by  Ml  at  a  loss  of 
inventory  to  M2  if.  had  that  inventory 
not  been  sold,  a  write-down  to  a  value 
equal  to  the  price  for  which  it  was  sold 
would  not  have  been  proper  (for 
example  under  $  1.471-2(c)  and  §  1.471- 
4(b),  as  affirmed  by  Thor  Power  Tool 
Co.  V.  Commissioner,  439  U.S.  522 
(1979)). 

(h)  Certain  foreign  currency  losses. 
Under  section  267(f)(3)(C).  section  267 
(a)(1)  and  (f)(2)  does  not  apply  to  a  loss 
on  the  repayment  of  a  loan  if  all  of  the 
following  conditions  are  met: 

(1)  The  loss  is  sustained  by  a  member 
on  the  repayment  to  it  of  a  loan  made  to 
another  member, 

(2)  The  loan  is  payable  or 
denominated  solely  in  a  foreign 
currency,  and 

(3)  The  loss  is  attributable  to  a 
reduction  in  value  of  the  foreign 
currency  in  which  the  loan  is  payable  or 
denominated. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1545-0885.) 

§  1.267(f)-2T  Temporary  regulations  for 
deferring  certain  losaea  of  ntembers  ttiat 
Join  In  filing  consoltdated  returns. 

(a)  Scope.  This  section  applies  to  loss 
on  the  sale  of  property  between  two 
members  of  a  controlled  group  that  join 
in  filing  a  consolidated  return  for  the 
year  the  loss  is  incurred.  For  effective 
dates,  see  S  1.267(f)-lT(a).  For 
definitions,  see  S  1.267(f)-lT{b). 

(b)  General  rule.  If  a  loss  is  incurred 
on  a  sale  by  Ml  to  M2  in  a  taxable  year 
during  which  they  join  in  filing  a 
consolidated  return,  S  1.1502-13  applies, 
except  as  provided  in  this  section. 

(c)  Election  not  to  defer  loss  not 
applicable.  For  purposes  of  section 
267(f),  an  election  under  S  11502- 
13(c)(3)  has  no  effect.  Thus,  even  though 
Ml  and  M2  join  in  filing  a  consolidated 
return  with  a  group  for  which  an 
election  under  9  1.1502-13(c)(3)  is  in 
effect.  Mi's  loss  on  a  sale  of  property  to 
M2  will  be  deferred  as  if  that  election 
had  not  been  made. 

(d)  Unrestored  deferred  loss 
adjustments  if  separate  return  year — (1) 


Occurrence  of  a  separate  return  year.  If 
Ml  joins  in  filing  a  consolidated  return 
with  M2  for  a  taxable  year  during  which 
Ml  sells  property  (after  the  effective 
date  of  section  267(f))  to  M2  at  a  loss. 
and  if  either  Ml  or  M2  (or  both)  later 
has  a  separate  return  year,  then  the 
event  that  results  in  that  separate  return 
year  does  not  alone  result  in  restoration 
of  Mi's  deferred  loss  under  9  1,1502- 
13(f)  except  to  the  extent  either  of  the 
following  provisions  is  applicable: 

(i)  That  event  alone  woidd  have 
resulted  in  restoration  under  9  1.267(f)- 
IT  had  Ml  and  M2  not  joined  in-filing  a 
consolidated  return.  See,  for  example, 
9  1.267(f>-lT(c)  (4),  (5),  (6),  and  (7). 

(ii)  That  event  would  have  resulted  in 
a  one-time  restoration  under  either 
paragraph  (g)  (2),  (5),  or  (6)  of  this 
section  (for  depreciable  property)  or 
paragraph  (j)(2)  of  this  section  (for 
receivables). 

(2)  Subsequent  restorations — (i)  Any 
amount  that  was  not  restored  after 
applying  paragraph  (d)(1)  of  this  section 
shall  be  restored  under  9  1.267(f}-lT 
(applied  without  paragraph  (a)(3) 
thereof]  and,  if  applicable,  under 
paragraph  (g)  (3).  (5),  or  (6)  of  this 
section. 

(ii)  If  paragraph  (g)(3)  of  this  section 
applies  and  if  Ml  subsequenUy  ceases 
to  be  a  member.  9  1-267  (f)-lT(c)(7) 
applies  by  deeming  the  increase  amount 
to  be  equal  to  Mi's  unrestored  deferred 
loss  on  the  date  Ml  ceases  to  be  a 
member. 

(e)  Unrestored  deferred  loss 
adjustments  if  property  disposed  of 
outside  consolidated  group  but  not 
outside  controlled  group— {!) 
Occurrence  of  disposition.  If  Ml  and  M2 
join  in  filing  a  consolidated  return  for  a 
taxable  year  during  which  Ml  sells 
property  (after  the  effective  date  of 
section  267(f))  to  M2  at  a  loss,  then  M2s 
later  disposition  of  that  property  to  a 
member  (M3)  that  does  not  join  in  filing 
a  consolidated  return  with  Ml  and  M2 
will  not  result  in  restoration  of  Mi's 
deferred  loss  under  9  11502-13  unless 
paragraph  (h)  of  this  section  (relating  to 
depreciable  property)  or  paragraph  0)(2) 
of  this  section  (relating  to  certain 
receivables)  applies.  "Thus,  for  example, 
that  loss  will  not  be  restored  on  the 
disposition  to  M3,  notwithstanding 
9  1.1502-13(e)(2)  and  (fl(l)(i)  and  (ii). 

(2)  Subsequent  restorations — (i) 
Restoration  of  Mi's  deferred  loss  for  the 
property  subsequent  to  M2  disposing  of 
the  property  to  M3  shall  be  made  under 
9  1.267(f)-lT  (applied  without  paragraph 
(a)(3)  thereof)  and.  if  applicable,  under 
paragraph  (h)  of  this  section. 

(ii)  If  paragraph  (h)  of  this  section 
applies  and  if  Ml  subsequently  ceases 
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to  be  a  member,  i  1.267(f)-lT{c)(7) 
applies  by  deeming  the  increase  amount 
to  be  equal  to  Mi's  unrestored  deferred 
loss  on  the  date  Ml  ceases  to  be  a 
member. 

(0  No  restoration  on  sale  to  a  section 
267(b)  related  person.  Section  1.267(f)- 
lT(c)(8)  applies  whether  or  not  Ml  and 
M2  join  or  have  ever  joined  in  filing  a 
consolidated  return. 

(g)  Restoring  deferred  loss  on 
depreciable  property  after 
deconsolidation — (1)  Conditions  of 
application.  Except  as  otherwise 
provided,  this  paragraph  (g)  applies  only 
if  all  the  following  conditions  are  met 

(i)  Ml  defers  a  loss  on  the  sale  of 
depreciable  property  to  M2  that  occurs 
after  the  effective  date  of  section  267(f) 
during  a  taxable  year  in  which  Ml  and 
M2  join  in  filing  a  consolidated  return. 

(ii)  Either  Ml  or  M2  (or  both)  has  a 
later  separate  return  year  that  would 
result  in  restoring  Mi's  deferred  loss  if 
this  section  were  not  applicable. 

(iii)  For  that  separate  return  year,  both 
Ml  and  M2  remain  members  of  the  same 
controlled  group  under  9  1.287(f)- 
lT(c)(4). 

(2)  One-time  restoration.  If  this 
paragraph  (g)  applies  and  the  amount  of 
the  loss  restored  by  Ml  under  S  1.1502- 
13(d)  prior  to  the  date  either  Ml  or  M2 
began  its  first  separate  return  year  is 
less  than  the  amount  of  the  loss  that 
would  have  been  restored  to  Ml  had  Ml 
and  M2  never  joined  in  filing  a 
consolidated  return,  then  Ml  shall 
restore  an  amount  equal  to  the 
difference  between  those  two  amounts. 
This  amount  shall  be  restored  by  Ml 
when  restoration  would  have  occurred 
under  %  1.1502-13(f)(l).  were  it 
applicable. 

(3)  Annual  adjustments.  If  this 
paragraph  (g)  applies,  then  for  each  Ml 
taxable  year  during  which  Ml  and  M2 
remain  members  of  the  same  controlled 
group  and  which  ends  after  the 
beginning  of  the  first  Ml  or  first  M2 
separate  return  year  (whichever  occiu-s 
first).  Ml  shall  restore  an  amount  equal 
to  the  amount  of  Mi's  "adjusted 
deferred  loss"  (as  defined  in  paragraph 
(g)(4)  of  this  section)  multiplied  by  a 
fraction.  The  numerator  of  the  fraction  is 
the  amount  Ml  would  have  restored 
under  S  1.287(f)-lT(d)  for  that  Ml 
taxable  year  (or.  if  M2  has  the  first 
separate  return  year,  for  the  portion  of 
the  Ml  taxable  year  after  the  first  M2 
separate  return  year)  hac^  Ml  and  M2 
never  joined  in  filing  consolidated 
returns.  The  denominator  is  the  total 
amount  Ml  would  have  restored 
beginning  with  the  first  such  separate 
return  year  had  Ml  and  M2  never  joined 
in  filing  consolidated  returns 


(4)  Adjusted  deferred  loss.  The 
"adjusted  deferred  loss"  is  an  amount 
equal  to — 

(i)  the  amount  of  Mi's  deferred  loss 
immediately  prior  to  the  one-time 
restoration  of  this  paragraph  (g). 
reduced  by 

(ii)  the  amount  (if  any)  of  that  one- 
time restoration. 

(5)  Ml  leaves  group  while  owning 
property.  If  Ml  is  the  owning  member  of 
the  property  for  which  Ml  has  deferred 
loss,  and  if  the  conditions  of  paragraph 
(g)(1)  of  this  section  are  met  except  that 
the  separate  return  year  occurs  as  a 
result  of  Ml  leaving  the  group,  then  the 
principles  of  paragraph  (g)  (2)  and  (3)  of 
this  section  are  applied  as  if  Ml  and  M2 
remain  members  of  the  same  controlled 
group. 

(6)  Ml  leaves  group  while  property 
still  in  group.  If  the  conditions  of 
paragraph  (g)(1)  of  this  section  are  met 
except  that  Ml  leaves  the  group  when 
the  property  is  still  owned  by  a  member, 
then — 

(i)  A  one-time  restoration  is  made 
under  the  principles  of  paragraph  (g)(2) 
of  this  section  (if  applicable), 

(ii)  The  adjusted  deferred  loss  is 
determined  under  paragraph  (g)(4)  of 
this  section,  and 

(iii)  Section  1.267(f)-lT(c)(7)  applies 
by  deeming  the  increased  amount  to  be 
equal  to  the  adjusted  deferred  loss. 

(7)  Example.  This  paragraph  (g)  is 
illustrated  by  the  following  examples: 

Example  (1).  (i)  Ml  and  M2  join  in  filing  a 
consolidated  retiuTi  for  the  calendar  year.  On 
January  1. 1980,  Ml  purchases  depreciable 
property  from  a  third  party  for  SI  .400  and 
begins  depreciating  it  on  the  straight  line 
method  (with  $200  salvage  value)  over  12 
years.  On  January  1. 1985,  when  its  adjusted 
basis  in  the  property  is  $900,  Ml  sells  the 
property  to  M2  for  $800  for  a  loss  of  $100. 
Under  S  1.1502-l3(c)(l)  the  $100  loss  is 
deferred.  M2  depreciates  the  property  on  the 
straight  line  method  (with  zero  sulvaKe  value) 
over  4  years.  On  January  1, 1987,  all  of  the 
stock  of  M2  is  U-ansferred  to  Mi's  sole 
individual  shareholder.  Thus,  M2  has  a 
separate  return  year  beginning  January  1, 
1987,  and  M2  remains  a  member  of  the  same 
controlled  group  in  which  Ml  is  a  member. 

(ii)  While  Ml  and  M2  continue  to  join  in 
fiHng  a  consolidated  return.  Mis  $100 
deferred  loss  is  restored  under  1 1.1502- 
13(d)(1)  as  shown  in  the  following  table: 


1965      1      1986 

1   ConsoWaMd<retum  traction  und« 
11  1502-13  (d)(1)  (»>(«: 
•    Nunwalor    (M2-«   (tapracia- 
hoo) 

$200 

800 

200/800 

100 
25 

5200 

b   Owwmnator  (M2->  deprad^ 

bla  basis) 

C-  Fraction 

800 

2.  M1  s   deferred   kns  at   time  o« 
deferred  mtwcompany  Iransaclton... 

3.  Amount  of  Mis  loss  resiorad 

100 
25 

Thus,  as  of  January  1. 1967,  Ml  has  restored 
$50  (i.e..  $25 +  $25)  of  its  loss  and  $50  [i.e., 
Sino-$50)  of  its  loss  remains  deferred. 

(iii)  If  S  1.267(n-lT(d)  were  applicable 
when  Ml  sold  the  property  to  M2.  Ml  would 
have  restored  $14.29  of  its  $100  deferred  loss 
for  each  of  its  taxable  years  1985-1991.  That 
is.  for  each  of  those  years,  Mi's  restoration 
amount  ($100)  would  have  been  multiplied  by 
a  fraction  having  a  numerator  of  $100  (the 
amount  of  depreciation  that  would  have  been 
allowable  to  Ml  that  year  had  Ml  not  sold 
the  property)  and  a  denominator  of  $700  (the 
total  depreciation  that  would  have  been 
allowable  to  Ml  for  all  taxable  years  after 
1984  had  Ml  not  sold  the  property).  Thus.  Ml 
could  have  restored  $28.58  (i.e..  $14.29  x  2 
years)  as  of  the  end  of  1986.  Since  the  antouni 
($50)  Ml  restored  in  1985  and  1986  under 
S  1.1502-13(d)  is  not  less  than  the  amount 
($28.58)  Ml  would  have  restored  under 
$1.267(f)-lT(d),  there  is  no  "one-time 
restoration  "  under  paragraph  (g)(2)  of  this 
sf'ction. 

(iv)  In  1987,  Ml  will  restore  $10  of  the  $50 
unrestored  deferred  loss.  This  1987 
restoration  is  determined  by  multiplying  Mi's 
adjusted  deferred  loss  ($50)  by  a  fraction.  The 
numerator  is  $14.29  (the  amount  Ml  would 
have  restored  under  {  1.267-lT(d)  for  that 
year  had  Ml  and  M2  never  joined  in  filing  a 
consolidated  return).  The  denominator  is 
$71.45  (the  total  amount  Ml  would  have 
restored  for  its  taxable  years  1987-1991  had 
Ml  and  M2  never  joined  in  filing  a 
consolidated  return,  i.e.,  $14.29x5  years). 
Similarly,  Ml  will  restore  $10  in  1963,  19<j9. 
1990.  and  1991. 

Example  (2)  (i)  The  facts  are  the  sair.e  as 
In  example  (1)  except  that  M2  deprecid'es  the 
property  on  the  straight  line  method  (wilh 
zero  salvage  value)  over  8  Years. 

(ii)  While  Ml  and  M2  continue  to  join  in 
filing  a  consolidated  return.  Mi's  $100 
deferred  loss  is  restored  under  {  1.150::- 
13(d)(1)  as  shown  in  the  following  table: 


1986 

isae 

1.  Coneolidated  return  fcactton  undar 

|1  l502-i3(d)(i)(nK« 
a     Ndfieralor    (MZ's    dapraoa- 
lion) 

sioo 

800 

100/800 

•  too 

12.50 

sioo 

b   Dwiemmatof  {UZt  dapraoa- 
Ma  baan) „. 

800 

C-  Fracbon _ 

2    UVt  defwrad  loas  at  ima  of 

dafarred  interconipafiy  transaction .. 

3.  Amounf  of  Mis  toes  restored 

100/800 

100 
1250 

Thus,  as  of  Janaury  1,  1987,  Ml  has  restored 
$25  (i.e.,  $12.50 +  $12.50  of  its  loss  and  $75 
(i.e.,  $100-$25)  of  its  loss  remains  deterred. 

(iii)  As  in  example  (1),  if  {  1.267(n-n'(d) 
were  applicable  when  Ml  sold  the  property 
to  M2,  Ml  would  restore  $14.29  of  its  deferred 
loss  for  each  of  its  taxable  years  1985-1991 
Thus,  Ml  would  have  restored  $29.58  (i.e.. 
$14.29x2  years)  as  of  the  end  of  1986. 
Because  the  amount  restored  by  Ml  under 
S  1.1502-13(dJ  for  1985  and  1986  ($25)  is  less 
than  the  total  amount  Ml  would  have 
restored  for  these  years  had  Ml  never  filed  a 
consolidated  return  with  M2  ($28.58),  Ml 
restores  as  a  "one-time  restoration"  under 
paragraph  (g)(2)  of  this  section  the  $3.58 
difference  (i.e..  $28.58-$25)  on  December  31. 
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1966  [i.e.,  immediately  before  M2'b  separate 
return  year  begins). 

(iv)  In  1067,  Ml  will  restore  $14,284  of  th* 
defeiied  loss.  This  restoration  is  detennined 
by  multiplying  Mi's  adjusted  deferred  lost  of 
$71.42  (i.e..  S75-$3.58)  by  a  fraction.  As  in 
example  (1),  the  numerator  of  this  fraction  is 
$14.29  and  the  denominator  is  $71.45. 
Similarly.  Ml  will  restore  $14,284  in  1988, 
1989, 1990, 1991.  Thus,  by  the  enti  of  1991,  Ml 
will  have  restored  the  entire  amount  of  the 
loss  that  remained  deferred  ($75)  as  of  the 
time  immediately  prior  to  M2's  separate 
return  year  [i.e.,  $3.S8-»- ($14,284  x  5  years)). 

(h)  Depreciable  property  disposed  of 
outside  consolidated  group  but  not 
outside  controlled  group.  If,  after  the 
effective  date  of  section  267(f);  Ml 
defers  a  loss  on  a  sale  of  depreciable 
property  to  M2  during  a  taxable  year  for 
«vhich  Ml  and  M2  join  in  filing  a 
consolidated  return,  then  M2'8 
disposition  of  that  property  to  a  member 
that  does  not  join  in  filing  the 
consolidated  return  will  result  in 
restoring  Mi's  deferred  loss  under  the 
principles  of  paragraph  (g)  (2)  and  (3)  of 
this  section. 

(i)  [Reserved] 

(j)  Restoring  deferred  hss  for  a 
receivable  after  deconsolidation — (1) 
Conditions  of  application.  This 
paragraph  ())  applies  only  if  all  of  the 
following  conditions  are  met: 

(i)  Ml  defers  a  loss  on  the  sale  of  a 
receivable  to  M2  that  occurs  after  the 
effective  date  of  section  267(f)  and 
during  a  taxable  year  in  which  Ml  and 
M2  join  in  filing  a  consolidated  return. 

(ii)  If  Ml  and  M2  had  not  joined  in 
filing  a  consolidated  return  that  year,  all 
or  a  portion  of  the  loss  would  not  have 
been  deferred  under  f  1.267(f)-lT(e). 

(iii)  An  event  occurs  ("restoration 
event")  which  in  the  absence  of 
applying  this  section  would  result  in 
restoring  all  or  a  portion  of  Mi's 
deferred  loss  under  {  1.1502-13  but 
which,  as  a  result  of  applying  this 
section  (as  if  this  paragraph  (j)  did  not 
apply),  would  not  result  in  restoring  that 
deferred  loss. 

(2)  One-time  restoration.  If  this 
paragraph  (j)  applies,  then  at  the  time 
Ml  would  have  restored  its  deferred 
loss  under  §  1.1502-13  were  this  section 
not  applicable.  Ml  shall  restore  an 
amount  equal  to  the  lesser  of — 

(i)  The  amount  of  the  loss  that  would 
not  have  been  deferred  under  S  1.267(f)- 
lT(e)  had  Ml  and  M2  not  joined  in  filing 
a  consolidated  return  for  ^e  taxable 
year  in  which  Ml  sold  the  receivable  to 
M2or 

(ii)  The  amount  of  the  loss  that  would 
have  been  restored  under  (  1.1502-13  as 
a  result  of  the  restoration  event  were  it 
not  for  this  section. 


Par.  3.  Immediately  after  S  1.706-1, 
there  is  added  a  new  i  1.706-ZT.  The 
new  section  reads  as  follows: 

i  1.706-2T    Tamponry  rsguMtona; 
question  and  answar  undar  ths  Tai  Ratorm 
Act  of  19M. 

Question  1:  For  purposes  of  section 
706(d).  how  is  an  otherwise  deductible 
amount  that  is  deferred  under  section 
267(a)(2)  treated? 

Answer  1:  In  the  year  the  deduction  is 
allowed,  the  deduction  will  constitute  an 
allocable  cash  basis  item  imder  section 
706(d)(2)(B)(iv). 

Par.  4.  Immediately  after  S  1.1502-13, 
there  is  added  a  new  1 1.1502-13T.  The 
new  section  reads  as  follows: 

S  1.1502-13T    Tamporary  regulations  for 
cartain  kitarcompany  tranaacMona. 

(a)-{j)  [Reserved] 

(k)  Priority  of  sections  267(f),  For 
application  of  section  267(f)  when  a 
consolidated  return  is  filed,  see 
{ 1.267(f)-2T. 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  this  Treasury  decision  with  notice 
and  public  procedure  under  subsection 
(b)  of  section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections  267 
(f)(2)(B),  706(d)(2)(B)(iv),  1502.  and  7805 
of  the  Internal  Revenue  Code  of  1954  (98 
Stat.  704.  26  U.S.C.  267;  96  Stat.  589.  26 
U.S.C.  706:  68A  Stat.  367,  26  U.S.C.  1502; 
68A  Stat  917.  26  U.S.C  7805. 
respectively). 
Roscoe  L.  Eggar.  Jr.. 
Commissioner  of  Internal  Revenue 

Approip-ed:  November  14. 1984. 
Ronald  A.  PBufanan. 
Acting  Assistant  Secretary  of  the  Treasury 
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Fiscal  Service 
31  CFR  Ch.  11 

Nomenclature  Change* 

agency:  Financial  Management  Ser\'ice. 

Treasury. 

action:  Final  rule,  nomenclature 

changes. 

summary:  The  Bureau  of  Government 

Financial  Operations  became  the 
Financial  Managment  Service  (49  FR 
43830.  October  31, 1984.  As  a  result  it  Is 
necessary  to  make  numerous 


nomenclature  changes  throughout  the 
CFR  Chapter. 

date:  Effective  October  la  1964. 
FOR  RMTMER  INFORMATIOtt  OOMTACT: 
Thomas  Gillilland.  Director.  External 
Affairs.  202-566-2780. 
SURPLEMENTARV  MPORMATIOH:  31  CFR. 
Chapter  II,  Subchapter  A.  title  is 
amended  by  remoxnng  the  words 
"Bureau  of  Governmental  Fmancial 
Operations"  and  inserting  in  their  place 
the  words  "Fmancial  Management 
Service". 

In  addition  to  the  amendment  set  forth 
above,  31  CFR  Chapter  0  is  amended  by 
removing  the  words  "Bureau  of 
Governmental  Financial  Operations** 
and  inserting  Tinancial  Management 
Service"  in  tfie  following  places: 

(a)  31  CFR  202.3(bJ(2)li) 

(b)  31  CFR  205.4(b) 

(c)  31  CFR  205J(b) 

(d)  31  CFR  2055 

(e)  31  CFR  205.10 

(f)  31  CFR  209.12 

(g)  31  CFR  223.22(8) 
(h)  31  CFR  224.7 

(i)  31  CFR  Part  225,  footnote  1 

(j)  31  CFR  235.3 

(k)  31  CFR  235.4 

(I)  31  CFR  235.6 

(m)  31  CFR  245.2  (a)  and  (b) 

(n)  31  CFR  245.3  (a),  (a)  (2),  (5)  and  (6) 

(o)  31  CFR  245.4 

(p)  31  CFR  245.5  (a)  and  (b) 

(q)  31  CFR  245.6 

(r)  31  CFR  245.7 

(s)  31  CFR  248.2 

(t)  31  CFR  250.2 

(u)  31  CFR  250.3(a)(1) 

(v)  31  CFR  250.4  (b)(1)  and  (f) 

(w)  31  CFR  250.6 

(x)  31  era  251.1 

(v)  31  CFR  251.4 

(z)  31  CFR  254.1(b) 

(i)  31  CFR  254.3(b) 

(ii)  31  CFR  254.4 

(iii)  31  CFR  256.2 

(iv)  31  CFR  257.2(a)  and  footnote  1 

(v)  31  CFR  270.1 

(vi)  31  CFR  270.2  (a)(1)  and  (aKS) 

(vii)  31  CFR  2703  (a)  and  (b) 

(viii)  31  CFR  270.4 

(Lx)  31  CFR  290.3 

(x)  31  CFR  290.6 

In  addition  to  the  above,  the  following 
nomenclature  changes  are  made: 

31  CFR  202.7:  Delete  'banking  Staff. 
Bureau  of  Government  Financial 
Operations"  and  insert  "Federal 
Finance,  Financial  Management 
Ser\'ice". 

31  CFR  205.3(e):  Delete  "Regional 
Disbursing  Office,  disbursing  centers 
and  regional  disbursing  offices"  and 
insert  "Regional  Financial  Centers". 
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31  CFR  205.4(b):  Delete  "Regional 
Disbursing  Office"  and  insert  "Regional 
Financial  Center". 

31  CFR  209.3(b)(1):  After  the  words 
"as  agent  of  the  employee"  insert  a 
period,  and  strike  the  rest  of  the 
paragraph  (pursuant  to  Pub.  L  98-369, 
Section  2814,  31  U.S.C.  3332(b). 

31  CFR  209.8:  Delete  this  section  in  its 
entirety:  renumber  209.9  as  209.8;  209.10 
as  209.9;  209.11  as  209.10;  and  209.12  as 
209.11  (pursuant  to  Pub.  L  98-369, 
Section  2814). 

31  CFR  210.5: 31  U.S.C  82c  should  be 
changed  to  31  U.S.C.  352a 

31  CFR  223.2  and  226.3(a):  Delete 
"Assistant  Comptroller  for  Auditing, 
Bureau  of  Government  Financial 
Operations"  and  insert  "Assistant 
Commissioner,  Comptroller,  Financial 
Management  Service". 

31  CFR  223.3(a).  223.8(a),  223.12  (b) 
and(c).  223.16.  and 223.22(c):  Delete  the 
words  "Assistant  Comptroller  for 
Auditing"  and  insert  "Assistant 
Commissioner,  Comptroller". 

31  CFR  235.3  and  235.4: 31  U.S.C.  562 
and  31  U.S.C.  561  should  be  changed  to 
31  U.S.C  3343. 

31  CFR  240.2(n):  31  CFR  209.10(a) 
should  be  changed  to  31  CFR  208.10(a), 
and  31  CFR  209.9  should  be  changed  to 
208.9. 

31  CFR  240.6  (b)  and  (c)(1):  Delete 
"Division  of  Check  Claims,  Policy  and 
Collection  Section"  and  insert  "Check 
Claims  Group,  Reclamation  Branch". 

31  CFR  240.6(c)(1):  Delete  "Assistant 
Director  (Support  Services)  Division  of 
Check  Claims"  and  insert  "Director, 
Operations  Division,  Check  Claims 
Group". 

31  CFR  240.10(f):  Delete  "Disbursing 
Officer"  and  insert  "Regional  Financial 
Center". 

31  CFR  240.11(a)(2):  Delete  "Bureau  of 
Government  Financial  Operations, 
Division  of  Check  Claims"  and  insert 
"Financial  Management  Service,  Check 
Claims  Group". 

31  CFR  245.1:  Change  31  U.S.C.  528  to 
31  U.S.C.  3321. 

31  CFR  245.4  and 248.2:  Delete  "Chief, 
Disbursing  Officer"  and  insert  "Director, 
Operations  Group". 

31  CFR  253. 1(a)  and  256. 1  (a)  and  (b): 
Delete  "Division  of  Disbursement"  and 
insert  "Field  Operations  Group, 
Financial  Management  Service". 

Part  257:  Please  add  a  note  following 
the  table  of  contents  of  this  part  stating 

Note. — One  year  after  enactment  of  the  Act 
(July  18, 1964),  no  claim  may  be  made  against 
the  Postal  Savings  System. 

31  CFR  Part  267— Claims  Pursuant  to 
the  Government  Losses  in  Shipment  Act, 
and  31  CFR  Part  262— Declaration  of 
Valuables  Under  the  Government 


Losses  in  Shipment  Act,  are  hereby 
transferred  to  Subchapter  B,  Parts  357 
and  358  respectively.' 

31  CFR  357.7  and  357.8:  Delete 
"Bureau  of  Government  Financial 
Operations,  Division  of  Finance  and 
Management  Information,  Washington, 
D.C  20226"  and  insert  "Bureali  of  the 
Public  Debt". 

Dated:  November  20, 1984. 
W.E.  Douglas, 

Commissioner. 
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VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Legislative  Increases  in  Compensation 

agency:  Veterans  Administration. 
ACTION:  Final  regulation  amendments. 

summary:  The  Veterans  Administration 
(VA)  is  amending  its  adjudication 
regulations  to  implement  pertinent 
provisions  of  the  Veterans' 
Compensation  and  Program 
Improvements  Amendments  of  1964. 
These  amendments  are  necessary  to 
extend  eligibility  and  increase  benefits 
for  certain  VA  claimants  and 
beneficiaries  in  accordance  with  that 
law.  The  effect  of  these  amendments 
will  be  to  extend  benefits  to  former 
prisoners  of  war,  certain  dependent 
children  and  hospitalized  verterans,  and 
certain  Senior  Reserve  Officers' 
Training  Corps  members  as  well  as  to 
increase  the  benefits  for  certain  blinded 
veterans  who  also  suffer  from  varying 
degrees  of  hearing  loss. 

DATES:  These  amendments  are  effective 
October  1, 1983,  as  provided  by  the 
above  cited  law. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  M.  White,  Compensation  and 
Pension  Service  (211B),  Department  of 
Veterans  Benefits,  Veterans 
Administration,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420,  (202)  389- 
3005. 

SUPPLEMENTARY  INFORMATION:  On 

pages  24035-37  of  the  Federal  Register  of 
June  11, 1984,  the  Veterans 
Administration  published  proposed 
amendments  to  38  CFR  3.6,  3.30,  3.31, 
3.57.  3.309  and  3.350.  Interested  persons 
were  given  30  days  to  submit  comments, 
suggestions  or  objections  to  the 
proposed  amendments. 


'  Tranifeired  pursuant  to  Treasury  Department 
Order  No.  160-2.  dated  September  ia  1984. 


One  comment  was  received 
concerning  the  proposed  amendment  to 
38  CFR  3.31  which  provides  for  a  new 
exception  to  the  general  rule  on 
commencement  of  the  period  of 
payment.  The  general  rule  is  that 
payments  based  on  an  original, 
reopened  or  increased  award  of 
compensation,  pension  or  dependency 
and  indemnity  compensation  may  not  be 
made  for  any  period  prior  to  the  first 
day  of  the  calendar  month  following  the 
month  in  which  the  award  became 
effective.  This  general  rule  operated  to 
the  disadvantage  of  veterans  who  were 
entitled  to  a  temporary  total  rating 
under  paragraph  29  of  the  Schedule  for 
Rating  Disabilities  (38  CFR  4.29)  when 
hospitalization  or  treatment  of  a  service- 
connected  disability  for  a  period  in 
excess  of  21  days  occurred  entirely 
within  one  calendar  month.  The  new 
exception  was  created  to  insure  that 
such  seriously  disabled  veterans  receive 
at  least  one  full  month  of  temporary 
total  benefits. 

The  commentator  suggested  that  the 
new  exception  should  also  apply  in 
cases  of  temporary  total  ratings  under 
paragraph  30  of  the  Rating  Schedule  (38 
CFR  4.30)  where  the  period  of  treatment 
(such  as  immobilization  of  a  major  joint 
by  casting)  began  and  ended  within  one 
calendar  month.  It  was  contended  that 
veterans  in  such  situations  would  not 
receive  at  least  one  full  month  of 
temporary  tptal  benefits  if  the  new 
exception  to  38  CFR  3.31  were  limited  to 
paragraph  29  situations  as  currently 
proposed. 

After  carefully  considering  this 
comment  we  have  determined  that  the 
new  exception  to  the  general  rule  on  the 
commencement  of  the  period  of  payment 
should  apply  only  to  benefits  under 
paragraph  29  and  that  veterans  entitled 
to  benefits  under  paragraph  30  would 
not  be  denied  at  least  one  full  month  of 
temporary  total  benefits.  Once  a  veteran 
has  met  any  of  the  three  requirements 
for  entitlement  to  a  temporary  total 
rating  under  paragraph  30,  that 
regulation  requires  the  temporary 
increase  to  be  effective  from  the  date 
treatment  began  and  continue  at  least 
through  the  end  of  the  next  calendar 
month.  Since  a  temporary  increase 
under  paragraph  30  must  be  effective  for 
more  than  one  calendar  month,  the 
general  rule  under  38  CFR  3.31  would 
apply  to  prohibit  payment  of  the 
temporary  increase  only  for  the  month 
in  which  treatment  began.  Veterans 
entitled  under  paragraph  30  are, 
therefore,  assured  of  at  least  one  full 
month  of  benefits  at  the  temporary  total 
rate. 
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For  the  above  reasons,  and  because 
no  other  comments,  suggestions  or 
objections  were  received,  the 
amendments  have  been  adopted  as 
proposed. 

The  Administrator  hereby  certifies 
that  these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  regulations  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604.  The  i'8a«on  for  this  certification 
is  that  these  regulations  impose  no 
regulatory  burdens  on  small  entities, 
and  only  claimants  for  VA  benefits  will 
be  directly  affected. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  we  have 
determined  that  these  proposed 
regulations  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped.  Health 
care.  Pensions,  Veterans. 

(The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.104.  64.105.  64.109. 
and  64.110) 

Approved:  November  6, 1984. 
Harry  N.  Walters, 
Administrator. 

PART  3— (AMENDED] 

38  CFR  Part  3,  Adjudication,  is 
amended  as  follows: 

1.  In  S  3.6,  paragraph  (c)(4)  is  revised 
to  read  as  follows: 

9  3.6    Duty  parlodi. 

***** 

(c)  Active  duty  for  training. 

•  4  «  •  • 

(4)  Duty  performed  by  a  member  of  a 
Senior  Reserve  Officers'  Training  Corps 
program  when  ordered  to  such  duty  for 
the  purpose  of  field  training  or  a 
practice  cruise  under  chapter  103  of  title 
10.  United  States  Code  (this 
subparagraph  is  effective  October  1, 
1982,  with  respect  to  deaths  and 
disabilities  resulting  from  diseases  or 
injuries  incurred  or  aggravated  after 


September  30, 1982.  and  it  is  effective 
October  1. 1983,  with  respect  to  deaths 
and  disabilities  resulting  from  diseases 
or  injuries  incurred  or  aggravated  before 
October  1, 1982)  (Pub.  L  97-306,  as 
amended  by  sec.  210.  Pub.  L  98-223): 
and 

*  «  •  4  * 

2.  In  S  3.30,  paragraphs  (b)  and  (c)  are 
revised  to  read  as  follows: 

§  3.30    Frequency  of  payment  of  Improved 
pension. 

4  *  •  •  • 

(b)  Quarterly.  Payment  shall  be  made 
every  3  months  on  or  about  March  1, 
June  1.  September  1.  and  December  1.  if 
the  annual  rate  payable  is  at  least  $40 
but  less  than  $120.  The  provisions  of 

S  3.29(b)  apply  to  this  paragraph.  (Pub. 
L.  98-21) 

(c)  Semiannully.  Payment  shall  be 
made  every  6  months  on  or  about  June  1 
and  December  1,  if  the  annual  rate 
payable  is  fat  least  $20  but  less  than  $40. 
The  provisions  of  %  3.29(b)  apply  to  this 
paragraph.  (Pub.  L  96-21) 
***** 

3.  In  S  3.31,  paragraph  (a)  is  revised 
and  new  paragraph  (c)(5)  is  added  so 
that  the  added  and  revised  material 
reads  as  foliow*s: 

§  3J1    Commencement  of  ttie  period  of 
payment 

•  •  •  •  • 

(a)  Increased  award  defined.  For  the 
purposes  of  this  section  the  term 
"increased  award"  means  an  award 
which  is  increased  because  of  an  added 
dependent  increase  in  disability  or 
disability  rating,  or  reduction  in  income. 
The  term  also  includes  elections  of 
improved  pension  under  section  306  of 
Pub.  L  95-588  and  awards  pursuant  to 
paragraphs  29  and  30  of  the  Schedule  for 
Rating  Disabilities  except  as  provided  in 
paragraph  (c)  of  this  section. 
*        •        •        •        • 

(c)  Specific  exclusions.  *  *  " 

•  ft  •  •  • 

(5)  Temporary  total  ratings  pursuant 
to  paragraph  29  of  the  Schedule  for 
Rating  Disabilities  when  the  entire 
period  of  hospitalization  or  treatment, 
including  any  period  of  post- 
hospitalization  convalescence, 
commences  and  terminates  within  the 
snme  calendar  month.  In  such  cases  the 
period  of  payment  shall  commence  on 
the  first  day  of  the  month  in  which  the 
hospitalization  or  treatment  began.  (38 
U.S.C  3011(c);  sec.  113,  Pub.  L  98-223) 

4.  In  §  3.57  paragraph  (a)(1)  is 
amended  by  adding  the  words  "and  (3)" 
after  the  words  "paragraph  (a)(2)":  and 
new  paragraph  (a)(3)  is  added  to  read  as 
follows: 


S3.S7    CtWM. 

(a)  General  '  *  * 

(3)  Subject  to  the  provisions  of 
paragraphs  (c)  and  (e)  of  this  section, 
the  term  "child"  also  includes  a  person 
who  became  permanently  incapable  of 
self-support  before  reaching  the  age  of 
18  years,  who  was  a  member  of  the 
veteran's  household  at  the  time  he  or 
she  became  18  years  of  age.  and  who 
was  adopted  by  the  veteran,  regardless 
of  the  age  of  such  person  at  the  time  of 
adoption.  (38  U.S.C  101(4)(A):  sec  201. 
Pub.  L.  98-223) 


§3.309    lAmanded] 

5.  In  S  3.308,  paragraph  (c)  is  amended 
by  adding  "Dysthymic  disorder  (or 
depressive  neurosis)  (sec.  111.  Pub.  L 
98-223)"  to  the  bottom  of  the  list  of 
diseases  in  that  paragraph. 

6.  In  S  3.350,  paragraph  (e)(lKiv)  is 
added  (the  first  sentence  of  paragraph 
(e)(1)  is  shown  for  the  reader's 
convenience),  and  paragraph  (f)(2)  is 
revised  to  read  as  follows: 

§  3.350    Special  monthly  compensation 
rating*. 

•  *        «        *        • 

(e)  Ratings  under  38  U.S.C.  314(o).  (1) 
The  special  monthly  compensation 
provided  by  39  U.S.C.  314(o)  is  payable 
for  any  of  the  following  conditions: 

•  *        •        •        * 

(iv)  Service-connected  total  deafness 
in  one  ear  or  bilateral  deafness  rated  at 
40  percent  or  more  disabling  (and  the 
hearing  impairment  in  either  one  of  both 
ears  is  service-connected)  in 
combination  with  service-connected 
blindness  of  both  eyes  haxing  only  light 
perception  or  less.  Sec.  112.  Pub.  L  fW- 

223) 

•  *        •        •        • 

(f)  Intermediate  or  next  higher 
rate.  *  *  * 

(2)  Eyes,  bilateral  and  blindness  in 
connection  with  deafness  and/or  loss  or 
loss  of  use  of  a  hand  or  foot 

(i)  Blindness  of  one  eye  with  S/200 
visual  acuity  or  less  and  blindness  of  the 
other  eye  having  only  light  perception 
will  entitle  to  the  rate  between  38  U.S.C. 
314  (!)  and  (m). 

(ii)  Blindness  of  one  eye  with  5/200 
visual  acuity  or  less  and  anatomical  loss 
of,  or  blindness  having  no  light 
perception  in  the  other  eye,  will  entitle 
to  a  rate  equal  to  38  U.S.C  314(m). 

(ill)  Blindness  of  one  eye  having  only 
light  perception  and  anatomical  loss  of. 
or  blindness  having  no  light  perception 
in  the  other  eye.  will  entitle  to  a  rate 
between  38  U.S.C.  314  (m)  and  (n). 

(iv)  Blindness  in  both  eyes  with  visual 
acuity  of  5/200  or  less,  or  blindness  in 
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both  eyes  rated  under  subparagraph  (2) 
(i)  or  (ii)  of  this  paragraph,  when 
accompanied  by  service-connected  total 
deafoess  in  one  ear,  will  afford 
entitlement  to  the  next  higher 
intermediate  rate  of  if  the  veteran  is 
already  entitled  to  an  intermediate  rate, 
to  the  next  higher  statutory  rate  under 
38  U.S.C  314,  but  in  no  event  higher 
than  the  rate  for  (o). 

(v)  Blindness  in  both  eyes  having  only 
light  perception  or  less,  or  rated  under 
subparagraph  (2)(iii)  of  this  paragraph, 
when  accompanied  by  bilateral 
deafoess  (and  the  hearing  impairment  in 
either  one  or  both  ears  is  service- 
connected)  rated  at  10  or  20  percent 
disabling,  will  afford  entitlement  to  the 
next  higher  intermediate  rate,  or  if  the 
veteran  is  already  entitled  to  an 
intermediate  rate,  to  the  next  higher 
statutory  rate  under  38  U.S.C  314,  but  in 
no  event  higher  than  the  rate  for  (o). 
(Sec.  112,  Pub.  L  98-223) 

(vi)  Blindness  in  both  eyes  rated 
under  38  U.S.C  314  (1),  (m)  or  (n).  or 
rated  under  subparagraphs  (2)  (i),  (ii)  or 
(iii)  of  this  paragraph,  when 
accompani(>d  by  bilaterial  deafness 
rated  at  no  less  than  30  percent,  and  the 
hearing  impairment  in  one  or  both  ears 
is  service-connected,  will  afford 
entitlement  to  the  next  higher  statutory 
rate  under  38  U.S.C.  314,  or  if  the 
veteran  is  already  entitled  to  an 
intermediate  rate,  to  the  next  higher 
intermediate  rate,  but  in  no  event  higher 
than  the  rate  for  (o).  (38  U.S.C.  314(p}; 
Pub.  L  96-223) 

(vii)  Blindness  in  both  eyes  rated 
under  38  U.S.C.  314  (1),  (m),  or  (n).  or 
under  the  intermediate  or  next  higher 
rate  provisions  of  this  subparagraph, 
when  accompanied  by: 

(A)  Service-connected  loss  or  loss  of 
use  of  one  hand,  will  afford  entitlement 
to  the  next  higher  statutory  rate  under 
38  U.S.C.  314  or,  if  the  veteran  is  abeady 
entitled  to  an  intermediate  rate,  to  the 
next  higher  intermediate  rate,  but  in  no 
event  higher  than  the  rate  for  (o);  or 

(B)  Service-connected  loss  or  loss  of 
use  of  one  foot  which  by  itself  or  in 
combination  with  another  compensable 
disability  would  be  ratable  at  50  percent 
or  more,  will  afford  entitlement  to  the 
next  higher  statutory  rate  under  38 
U.S.C.  314  or,  if  the  veteran  is  already 
entitled  to  an  intermediate  rate,  to  the 
next  higher  intermediate  rate,  but  in  no 
event  higher  than  the  rate  for  (o);  or 

(C)  Service-connected  loss  or  loss  of 
use  of  one  foot  which  ratable  at  less 
than  50  percent  and  which  is  the  only 
compensable  disability  other  than 
bilateral  blindness,  will  afford 
entitlement  to  the  next  higher 
intermediate  rate  or,  if  the  veteran  is 
already  entitled  to  an  intermediate  rate. 


to  the  next  higher  Statutory  rate  under 
38  U.S.C.  314,  but  in  no  event  higher 
than  the  rate  for  (o).  (38  U.S.C.  314(p)) 
(Pub.  L  97-306) 

(Pub.  L  96-223) 

[FR  Doc.  M-31382  Filed  11-29-84:  8:45  ami 
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38  CFR  Part  3 

Dependency  of  Parents- 
Compensation 

agency:  Veterans  Administration. 
action:  Final  regulation  amendments. 

summary:  The  Veterans  Administration 
(VA)  is  amending  its  adjudication 
regulations  to  increase  the  levels  of 
monthly  income  below  which  conclusive 
dependency  of  a  parent  is  established. 
These  amendments  are  necessary 
because  the  monthly  income  levels 
currently  in  effect  have  not  been 
adjusted  for  inflation  (as  measured  by 
the  Consumer  Price  Index)  since  1975. 
The  effect  of  these  amendments  will  be 
the  elimination  of  unnecessary 
development  to  establish  dependency 
resulting  in  more  rapid  adjudication  of 
claims. 

DATE:  These  changes  are  effective  May 
1,1984. 

RMI  FURTHER  INFORMATION  CONTACT 
Rober  M.  White,  Compensation  and 
Pension  Service  (211B),  Department  of 
Veterans  Benefits,  Veterans 
Administration,  810  Vermont  Avenue, 
NW,  Washington.  DC.  20420.  (202)  389- 
3005. 

SUPPLEMENTARY  INFORMATION:  On 
pages  32863-32864  of  the  Federal 
Register  of  August  17. 1984.  (49  FR 
32863),  the  VA  published  a  proposed 
amendment  to  38  CFR  3.250  concerning 
adjustment  of  the  income  levels 
necessary  to  establish  conclusive 
dependency  of  a  parent.  Interested 
persons  were  given  until  September  17, 
1984,  to  submit  comments,  suggestions 
or  objections  to  the  proposed 
amendment.  Because  of  a  typographical 
error  in  that  publication,  however,  a 
correction  was  published  on  pages 
34532-34533  of  the  Federal  Register  of 
August  31, 1984.  and  the  comment  period 
was  extended  to  September  28, 1984. 
Since  no  comments,  suggestions  or 
objections  were  received,  the 
amendment  has  been  adopted  as 
proposed  and  corrected. 

The  Administrator  hereby  certifies 
that  this  regulatory  amendment  will 
have  no  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 


Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  claimants 
for  VA  benefits  could  be  directly 
affected.  Therefore,  pursuant  to  5  U.S.C. 
605(b).  this  amendment  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

In  accordance  with  Exec.  Order  12291, 
Federal  Regulation,  we  have  determined 
that  this  regulatory  amendment  is  non- 
major  for  the  following  reasons: 

(1)  It  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more. 

(2)  It  will  cause  a  major  increase  in 
costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

(Catalog  of  Federal  Domestic  Assistance 
program  number  is  04.109) 

Approved:  November  6, 1984. 
Harry  N.  Walters,  ^ 

Administrator. 

PART  3-(AMENDED] 

In  38  CFR  Part  3,  ADJUDICATION. 
S  3.25G(a)(l)  is  revised  to  read  as 
follows: 

§  3.250    DependeiKy  of  parent*— 
compensation. 

(a)  Income.  (1)  Conclusive 
dependency.  Dependency  of  a  parent 
(other  than  one  who  is  residing  in  a 
foreign  country)  will  be  held  to  exist 
where  the  monthy  income  does  not 
exceed: 

(i)  $400  for  a  mother  or  father  not 
living  together, 

(ii)  $660  for  a  mother  and  father,  or 
remarried  parent  and  spouse,  living 
together 

(iii)  $185  for  each  additional  "member 
of  the  family"  as  defined  in  paragraph 
(b)(2).  (38  U.S.C.  102(a)) 
***** 

(FR  Doc  84-01381  Filed  11-2S-84:  8:48  ami 
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38  CFR  Part  14 

Personal  Property  Claims 
AGENCY:  Veterans  Administration. 
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ACTION:  Final  regulation  amendment. 

SUMMARY:  The  Veterans  Administration 
is  amending  its  personnel  claims 
regulation  to  reflect  the  increase  in  the 
maximum  amount  which  is  payable  in 
settlement  of  personal  property  claims 
made  by  VA  employees  incident  to  their 
VA  service  from  $15,000  to  $25,000. 
Public  Law  97-266  amended  the  Military 
Personnel  and  Civilian  Employees' 
Claims  Act  of  1964  (Pub.  L.  88-558),  as 
amended,  (31  U.S.C.  3721)  to  authorize 
this  increase.  This  amendment  also 
reflects  the  Administrator's  transfer  of 
technical  cognizance  over  the  settlement 
and  payment  of  employee  personal 
property  claims  from  the  General 
Counsel's  Professional  Staff  Group  I  to 
Professional  Staff  Group  III.  This 
transfer  of  responsibility  was  previously 
noted  in  the  Federal  Register  of  August 
1, 1984  at  49  FR  30691. 

EFFECTIVE  DATE:  August  31, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alex  Naimon,  Office  of  the  General 

Counsel  (023D),  Veterans 

Administration,  810  Vermont  Avenue, 

NW,  Washington,  DC  20420,  (202)  389- 

2154. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Flexibility  Act/Executive 
Order  12291 

These  amendments  have  been 
reviewed  pursuant  to  Executive  Order 
12291  and  have  been  found  not  to  come 
within  the  term  "rule"  as  defined  in,  and 
made  subject  to,  that  order  since  this 
change  deals  exclusively  with  a  matter 
concerning  internal  agency 
management. 

This  final  regulation  also  comes 
within  exceptions  to  the  general  VA 
policy  of  prior  publication  of  proposed 
rules  as  contained  in  38  CFR  1.12. 
Because  this  regulatory  amendment 
revises  a  rule  concerning  internal 
agency  management,  and  only  affects 
the  internal  operations  of  the  agency, 
publication  in  proposed  form  is 
considered  unnecessary;  therefore,  the 
amendment  is  excepted  from  the 
requirement  of  proposed  regulatory 
development.  "This  amendment  is  also 
not  subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  because  a  general  notice  of 
proposed  rulemaking  is  not  required  and 
will  not  be  published  (5  U.S.C.  601(2)). 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  Numbers  involved. 

List  of  Subjects  in  38  CFR  Part  14 

Administrative  practice  and 
procedure,  claims,  lawyers,  organization 


and  functions.  Government  agencies, 
veterans. 

Approved:  November  23, 1984. 

By  direction  of  the  Administrator. 
Everett  Alvaiei.  Ir^ 
Deputy  Administrator. 

38  CFR  Part  14,  Legal  Services. 
General  Counsel,  is  amended  as  follows: 

§14.684    (Amended] 

Section  14.664  is  amended  by 
changing  the  figure  "$15,000"  to 
"$25,000":  by  changing  the  words 
"Professional  Staff  Group  F'  to 
"Professional  Staff  Group  III";  and  by 
adding  the  cite  "(31  U.S.C.  3721(b),  as 
amended  Pub.  L  97-226)"  at  the  end  of 
the  section. 

(38  U.S.C.  210(c)) 

(FR  Doc.  84-31380  Filed  11-»-84: 8:45  •mj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  663  ■ 

(Docket  No.  40453-4053] 

Pacific  Coast  Groundflsh  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

action:  Notice  of  closure  and  request 
for  comments. 

summary:  NMFS  issues  this  notice  to 
close  the  fishery  for  widow  rockfish 
taken  off  the  coasts  of  Washington. 
Oregon  and  California,  and  seeks  public 
comment  on  this  action.  This  closure  is 
authorized  under  regulations 
implementing  the  Pacific  Coast 
Groundflsh  Fishery  Management  Plan 
which  state  that  retention  or  landing  of 
a  species  is  prohibited  when  that 
species'  quota  is  reached.  This  action  is 
intended  to  stop  fishing  for  widow 
rockfish  because  its  optimum  yield 
quota  has  been  taken. 
EFFECTHTE  DATE:  This  notice  is  effective 
from  0001  hours  Pacific  Standard  Time 
(PST),  November  2B,  1984,  until  2400 
hours  PST,  December  31, 1984,  unless 
modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  through 
December  14, 1984. 

addresses:  Send  comments  to  Dr.  T.  E. 
Kruse,  Acting  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  N.E..  BIN 
C15700,  Seattle,  WA  98115,  or  Mr.  E.  C. 
Fullerton.  Director,  Southwest  Region, 


National  Marine  Fisheries  Service.  300 
South  Ferry  Street,  Terminal  Island,  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT 
T.E.  Kruse,  206-526-6150,  or  E.  C. 
Fullerton.  213-548-2575. 
SUPPLEMENTARY  MFORMATION:  The 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  and  its 
implementing  regulations  at  50  CFR 
663.21(b)  and  611.70(e)(1)  require  the 
Secretary  of  Commerce  (Secretary)  to 
prohibit  retention  or  landing  of  a  species 
when  the  numerical  optimum  yield  (OY) 
quota  for  that  species  has  been  taken. 
The  1984  OY  for  widow  rockfish  is  9.300 
mt.  Based  on  the  best  available 
information,  and  after  consultation  with 
the  Washington  Department  of 
Fisheries,  the  Oregon  Department  of 
Fish  and  Wildlife,  and  the  California 
Department  of  Fish  and  Game,  and 
Acting  Regional  Director  determined 
that  this  quota  was  reached  on  October 
31, 1984. 

Widow  rockfish  have  been  managad 
by  trip  limits  since  1982  in  attempts  to 
reduce  fishing  levels  and  biological 
stress.  The  50,000-pound  trip  limit 
imposed  in  January  1984  (49  FR  597, 
January  5. 1984)  was  reduced  to  40,000 
pounds  in  early  May  (49  FR  19825,  May 
10. 1984).  although  the  trip  frequency 
limit  imposed  in  May  remained  the  same 
as  in  January;  i.e.,  one  landing  a  week 
above  3,000  pounds.  NMFS  later 
announced  (49  FR  30948,  August  1, 1984) 
that  when  9,200  mt  of  the  9,300-mt  OY 
was  reached,  a  1,000-pound  trip  limit 
would  be  imposed  until  the  OY  was 
reached.  On  September  9,  the  1.000- 
pound  trip  limit  became  effective  (49  FR 
35955,  September  13. 1984). 

The  best  data  available  in  mid- 
November  indicated  that  the  OY  quota 
was  reached  on  October  31, 1984.  The 
States  of  Washington,  Oregon,  and 
California  have  taken  action  similar  to 
this  and  have  closed  their  marine  waters 
to  the  taking  and  retention  of  widow 
rockfish.  Accordingly,  all  landings  of 
widow  rockfish,  regardless  of  whether 
they  are  taken  in  Federal  or  State 
waters,  are  prohibited  through  the  end 
of  1984. 

Secretarial  Action 

No  widow  rockfish-caught  seaward  of 
Washington.  Oregon,  and  California 
may  be  taken  and  retained  or  landed 
after  0001  hours  PST  November  28, 1984, 
until  2400  hours  PST  December  31, 1984. 

Classification 

The  determination  to  prohibit  further 
retention  of  landings  of  widow  rockfish 
is  based  on  the  most  recent  data 
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available.  This  action  it  taken  under  the 
authority  of  50  CFR  663.21(b].  663.23, 
611.70(e)(l],  and  611.70(e](3](ii).  and  is  in 
compliance  with  Executive  Order  12291. 
The  actions  are  covered  by  the 
regulatory  flexibility  analysis  prepared 
for  the  authorizing  regulations. 

Because  of  the  immediate  need  to 
prohibit  further  retention  of  widow 
rockfish  and  thereby  prevent  the 
overharvest  that  could  otherwise  result, 
the  Secretary  finds  that  advance  notice 
and  public  comment  on  this  closure  are 
impracticable  and  not  in  the  public 
inteiest,  and  that  no  delay  should  occur 
in  its  effective  date.  The  public  was  able 
to  comment  at  the  August  1984  Council 
meeting  when  the  Council  recommended 
that  trip  limits  for  widow  rockfish 
should  be  reduced  when  100  mt  of  OY 
remained,  in  order  to  forestall  closing 
the  fishery-.  As  required  by  50  CFR 
663.23,  public  comments  also  will  be 
accepted  for  15  days  after  the  date  this 
notice  is  effective. 

List  of  Subjects  in  5t  CFR  Fart  6S3 

Fish,  Fisheries. 
(16  U.S.C.  laOl  et  seq,) 


Dated:  November  28. 1984. 
Cannen  |.  Blondiii, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

|FK  Doc.  84-31980  Filed  11-29-M:  8:45  m) 
BtLLNM  COOC  S510-2»-M 


50  CFR  Part  676 
[Docket  Na  40803-4139] 

King  Crab  Rshery  of  the  Bering  Sea 
and  Aleutian  Islands 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Final  rule;  technical 
amendment. 

summary:  This  document  removes 
references  to  50  CFR  Parts  620  and  621 
in  the  final  rule  implementing  a  fishery 
management  plan  for  the  king  crab 
fishery  of  the  Bering  Sea  and  Aleutian 
Islands  area  (49  FR  44998,  November  14, 
1984).  Parts  620  and  621  were 
superseded  by  regulations  codified  at  15 
CFR  Part  904  which  appeared  at  49  FR 
1036,  January  6. 1984. 


EFFECnvi  OATC  December  2. 1964. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  D.  Turgeon,  Fees,  Permits,  and 
Regulations  Division,  NMFS.  202-634- 
7432. 

Dated:  November  26, 1984. 

Carinea  ).  BloiMiin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

For  the  reasons  stated  above,  |  676.4 
(e)  and  (i)  and  S  678.7  are  amended  as 

follows: 

§676.4    [Amended] 

1.  In  S67&4(e),  appearing  on  page 
45003,  and  (i)  appearing  on  page  45004, 
the  reference  to  "50  CFR  Part  621 "  is 
removed,  and  the  phrase  "15  CFR  Part 
904"  is  inserted  in  its  place  in  each  of 
these  paragraphs. 

§676.7    (Amended] 

2.  In  §  676.7,  appearing  on  page  45004. 
the  phrase  "to  50  CFR  Part  620 
(Citations]"  is  removed. 

(16  U.S.C.  1801  et  $eq.) 

|FR  Doc  84-31384  Filed  11-2»-84:  8:45  •ib| 
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Proposed  Rules 


Federal  Register 

Vol.  49,  No.  232 

Friday,  November  30,  1984 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  tt>e  rule 
making  prior  to     ttie  adoption  of  tt>e  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1872,1900,  1910, 
1924,1941,1943. 1945, 1951. 1955. 1960, 
and  1962 

Special  Supervisions  of  Delinquent 
and  Problem  Case  FmHA  Farm 
Borrowers 

agency:  Farmers  Home  Administration, 
USD  A. 


action:  Proposed  rule. 


summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  existing  regulations  regarding 
the  account  servicing  and  supervision  of 
Delinquent  and  Problem  Case  FmHA 
farm  borrowers.  These  amendments  are 
necessary  because  of  recent  court 
decisions.  These  amendments  sets  up 
procedure  substantially  the  same  as  that 
contained  in  the  "Pretermination" 
package  that  was  issued  to  FmHA  field 
offices  on  December  20, 1983  (see  49  FR 
470).  The  differences  between  the 
"Pretermination"  package  and  the 
requirements  of  the  proposed 
amendments  result  from  FmHA's 
experience  using  the  "Pretermination" 
package.  The  proposed  amendments 
provide  for  notifying  borrowers  of 
various  servicing  alternatives  and  set 
standards  for  using  the  servicing 
alternatives.  Most  FmHA  borrowers 
whose  accounts  have  not  been 
accelerated  with  have  these  proposed 
amendments  applied  to  them.  However, 
the  amendments  will  not  apply  to  three 
categories  of  borrowers: 

(1)  Former  borrowers  in  non-judicial 
foreclosure  states  who  have  had  their 
FmHA  security  sold  are  not  affected  by 
these  amendments;  the  sales  were  valid 
and  will  not  be  reversed. 

(2)  Borrowers  and  former  borrowers  in 
judicial  foreclosure  states  are  not 
affected  by  these  amendments  if  FmHA 
has  received  a  court  decree  authorizing 
liquidation  of  FmHA  security;  FmHA 


will  proceed  to  liquidate,  if  it  has  not 
done  so. 

(3)  Borrowers  who  received  both  the 
"Pretermination"  package  and  an 
acceleration  notice  before  October  20, 
1984,  are  not  affected  by  these 
amendments;  FmHA  will  proceed  to 
liquidate  its  security. 

DATES:  Comments  must  be  received  on 
or  before  January  29, 1985. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Directives  Management  Branch,  Farmers 
Home  Administration,  USDA,  Room 
6348,  South  Agriculture  Building,  14th 
and  Independence  Avenue,  SW., 
Washington,  D.C.  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address. 

The  collection  of  information 
requirements  contained  in  this  proposed 
rulemaking  have  been  submitted  to 
OMB  for  review  under  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980. 
Submit  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the  Farmers 
Home  Administration,  Washington,  D.C. 
20503. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  Yaxley,  Senior  Loan  Officer, 
Farm  Real  Estate  and  Production 
Division,  Farmers  Home  Administration, 
USDA,  Room  5449-S,  Washington,  D.C. 
20250,  telephone  (202)  447-3646. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Departmental  Regulation 
1512-1,  which  implements  Executive 
Order  12291,  and  has  been  determined 
to  be  non-major,  because  there  will  not 
be  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase  in 
cost  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  georgraphic 
regions,  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


Intergovernmental  Consultation 

Intergovernmental  Consultation 
should  be  carried  out  in  accordance 
with  7  CFR  Pai  t  3015,  Subpart  V, 
"Intergovernmental  Review  of 
Department  of  Agriculture  Programs  and 
Activities."  For  affected  programs  see 
FmHA  Instruction  1940-1.  available  in 
any  FmHA  Office. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.410 — ^Low  Income  Housing  Loans 

(Section  502) 
10.416 — Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with 
the  National  Environment  Policy  Act  of 
1969,  Pub.  L  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Background 

The  supervision  and  servicing  of 
FmHA  farm  borrowers  is  governed  by 
the  Consolidated  Farm  and  Rural 
Development  Act  (CONACT)  (7  U.S.C. 
1921-1996).  FmHA  proposes  to 
implement  a  procedure  for  deferring 
payments  for  farmer  program  borrowers 
to  conform  with  7  U.S.C.  S  1961  a  and 
various  court  orders  and  for  establishing 
a  method  of  informing  farmer  program 
borrowers  of  available  servicing 
alternatives  including  deferral. 

The  effects  of  this  proposed  action 
will  be  as  follows: 

a.  FmHA  will  be  in  compliance  with 
the  various  court  orders. 

b.  A  new  method  will  be  established 
to  provide  for  loan  deferrals  to  those 
borrowers  who  are  not  current  because 
of  circumstances  beyond  their  control. 

c.  FmHA  borrowers  who  receive  a 
loan  deferral  will  not  be  considered 
delinquent.  A  maximum  of  five 
consecutive  installments  can  be 
deferred  with  one  deferral,  which  will 
strengthen  borrowers'  cash  flow 
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positions  during  the  time  needed  to 
recover  from  devastating  natual 
disasters  or  other  conditions  beyond  a 
farmer's  control,  such  as  poor  fanning 
economy.  A  borrower  who  receives  a 
deferral  usually  will  have  to  wait  two 
years  after  that  deferral  expires  before 
another  deferral  can  be  considered. 

HigUi^ts 

Subpart  A  of  Part  1960  contains 
policies  and  procedures  for  the  special 
supervision  and  servicing  of  FmHA 
farmer  program  borrowers.  FmHA 
proposes  to  delete  this  Subpart  from  the 
Code  of  Federa/  Regulations  (CFR)  and 
revise  Subpart  B  of  Part  1924.  FmHA's 
proposed  revisions  concern  the 
supervision  and  servicing  of  delinquent 
and  problem  case  borrowers.  A  series  of 
notices  will  be  used  to  (1)  inform 
borrowers  of  any  action  FmHA  will 
intend  to  take  on  their  loan  accounts 
and  (2)  give  the  borrowers  the 
opportunity  to  be  considered  for 
servicing  alternatives  before  such  action 
is  taken.  Alternatives  will  include 
rescheduling,  reamortization,  deferral  of 
payments  and  having  loans  rewritten  at 
limited  resource  loan  interest  rates.  This 
process  will  be  used  before  FmHA  will 
accelerate  loan  accounts,  request 
voluntary  conveyances  of  security  or 
terminate  the  release  of  farm  income  for 
family  living  and  farm  operating 
expenses.  'Hie  forms  will  also  provide 
the  borrower  with  notice  of  the 
opportunity  for  an  appeal  hearing  in  lieu 
of  applying  for  alternative  servicing 
actions. 

Subpart  A  of  Part  1951  prescribes 
policies  and  procedures  for  servicing 
borrowers'  accounts,  including 
rescheduling,  reamortization  and 
deferral  instructions.  The  proposed 
changes  in  Subpart  A  of  Part  1951 
concern  the  following: 

a.  The  conditions  under  which  a  loan 
deferral  can  be  provided. 

b.  A  record  keeping  system  to  monitor 
borrowers  who  have  received  deferrals. 

c  The  use  of  non-interest  bearing  sub- 
accounts for  interest  accrued  during  a 
deferral  period.  Interest  which  accrues 
during  a  deferral  period  will  not  bear 
interest  for  the  remaining  term  of  the 
loan. 

d.  The  conditions  under  which  a 
deferral  may  be  cancelled. 

e.  The  procedure  for  notifying  a 
borrower  of  a  cancellation  of  a  deferral 
and  for  offering  the  opportunity  for  an 
administrative  appeal. 

f.  The  requirement  that  a  two  year 
period  elapse  between  deferral  periods, 
unless  a  shorter  period  is  authorized  by 
the  State  Director. 

Subpart  A  of  Part  1962  prescribes  the 
policies  and  procedures  for  the  servicing 


and  liquidation  of  chattels  that  serve  as 
security  for  FmHA  farmer  program 
loans.  The  proposed  changes  in  Subpart 
A  of  Part  1962  will: 

a.  Require  FmHA  servicing  officials  to 
give  borrowers  notification  of  servicing 
alternatives  under  Subpart  B  of  Part 
1924  before  proceeding  with  liquidation 
of  chattel  security. 

b.  Clarify  the  conditions  under  which 
release  of  farm  income  can  be  made. 

c.  Clarify  the  procedures  used  to 
account  for  chattel  security. 

Conforming  changes  were  made  to 
other  FmHA  regulations  to  reflect  the 
conditions  under  which  farm  borrowers 
must  be  given  notice  of,  and 
consideration  for,  servicing.  The  other 
FmHA  regulations  to  be  changed  are: 
Subpart  A  of  Part  1910,  Subpart  B  of  Part 
1900,  Supart  A  of  Part  1941,  Subparts  A. 
B  and  C  of  Part  1943,  Subpart  D  of  Part 
1945,  Subpart  A  of  Part  1955,  Subparts  A 
and  F  of  Part  1951.  and  Subpart  A  of  Part 
1872. 

List  of  Subjects 

7  CFR  Part  1872 

Foreclosure,  Loan  Programs — 
Agriculture.  Rural  areas. 

7  CFR  Part  1900 

Appeals,  Credit,  Loan  programs — 
Housing  and  community  development. 

7  CFR  Part  1910 


Applications,  Loan  Progra 
Agriculture. 

7  CFR  Part  1924 


Agriculture,  Construction  and  repair. 
Loan  program — Agriculture. 

7  CFR  Part  1941 

Loan  Programs,  Agriculture. 

7  CFR  Part  1943 

Credit,  Loan  programs — Agriculture, 
Recreation,  Water  resources. 

7  CFR  Part  1945 

Disaster  Assistance. 

7  CFR  Part  1951  „. 

Account  servicing.  Credit,  Loan  . 
programs — Agriculture,  Loan 
Programs — Housing  and  community 
development.  Mortgages,  Rural  areas. 

7  CFR  Part  1955 

Foreclosure.  Government  acquired 

property. 

7  CFR  Part  1960 

Credit,  Loan  programs — Agriculture, 
Rural  areas. 


7  CFR  Part  1962 

Crops,  Government  property. 
Livestock,  Loan  Programs — Agriculture. 
Rural  areas. 

Therefore,  as  proposed.  Chapter 
XVUI.  Title  7,  Code  of  Federal 
Regulation  is  amended  as  follows: 

PART  1872— REAL  ESTATE  SECURITY 

Subpart  A— Servicing  and  Liquidation 
of  Real  Estate  Security  for  Loans  to 
Individuals  and  Certain  Noted  Only 

CMtttt 

1.  In  1 1872.1  paragraph  (g)  is  revised 
to  read  as  follows: 

§1872.1    General. 


(g)  Definitions.  Unless  otherwise 
indicated,  the  term  "FmHA  loans." 
"FmHA  accounts."  "FmHA  interests," 
FmHA  security,"  FmHA  debts,"  and 
similar  terms  apply  to  indebtedness 
owed  to  or  insured  by  the  United  States 
of  America  action  through  the  FmHA 
and  to  related  security  instruments.  The 
term  "note"  includes  any  note,  bond, 
assumption  agreement  or  other 
evidence  of  indebtedness.  The  term 
"mortgage"  includes  deeds  of  trust  and 
similar  real  estate  security  instruments 
and  chattel  security  instruments  where 
appropriate.  "County  Supervisor"  means 
"County  Supervisor"  and  "Assistant 
County  Supervisor"  when  in  the  opinion 
of  the  County  Supervisor,  the  Assistant 
County  Supervisor  has  been  sufficiently 
trained  to  competently  perform  the 
required  actions  and  the  County 
Supervisor  has  delegated  such  authority 
to  the  Assistant  County  Supervisor  in 
writing. 

"Farmer  Program  loans"  means  Farm 
Ownersliip  (FO),  Operating  (OL),  Soil 
and  Water  (SW),  Economic  Emergency 
|EE).  Emergency  (EM),  Recreation  (RL), 
Economic  Opportunity  (EO),  and  Special 
Livestock  (SL)  loans  and/or  Rural 
Housing  loans  for  farm  service  buildings 
(RHF). 

2.  Section  1872.17  is  revised  to  read  as 
follows: 

§  1872.17    Liquidation  Action. 

Liquidation  of  FmHA  account(s)  will 
be  accomplished  as  expeditiously  as 
possible  (1)  when  the  County 
Supervisor,  with  the  advice  of  the 
District  Director  determines  that 
continued  servicing  of  the  Section  50_  or 
504  RH  loan  will  not  accomplish  the 
objectives  of  the  loan,  or  that  for  other 
reasons  further  servicing  cannot  be 
justified  under  the  policy  stated  in 
§  1872.1(b),  or  (2)  after  Farmer  Program 
borrowers  receive  Form  FmHA  1924-14, 
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"Notice — Farmer  Program  Servicing 
Options  Including  Deferrals  and 
Borrower's  Responsibilities,"  Form 
FmHA  1924-25.  "NoUce  of  Intent  to 
Take  Adverse  Action."  and  Form  FmHA 
1924-26,  "Borrower  Acknowledgement 
of  Notice  of  Intent  to  Take  Adverse 
Action"  and  any  appeal  has  been 
concluded. 

(a)  Genera!.  When  the  borrower  is 
wiUing  to  voluntarily  liquidate  the 
account  immediately  by  (1)  selling  the 
property  and  paying  the  account  in  full, 
(2)  transferring  the  total  security  with  an 
assumption  of  all  or  the  appropriate 
portion  of  the  debt  under  9  1872.18  (3) 
selling  the  property  for  not  less  than  its 
present  market  value  imder  {  1872.17(h), 
or  (4)  conveying  the  security  to  the 
FmHA  under  Subpart  A  of  Part  1955  of 
this  chapter,  the  County  Supervisor  may 
give  the  borrower  60  days  to  accomplish 
such  action.  If  the  property  is  to  be  sold 
or  transferred  for  its  present  market 
value  which  is  less  than  the  total 
secured  debts  against  it.  the  County 
Supervisor  will  appraise  the  property 
immediately.  If  the  unpaid  FmHA 
secured  debt  and  any  prior  lien  does  not 
exceed  SlOO.OOO,  the  County  Supervisor 
will  establish  the  present  market  value 
of  the  security.  Otherwise,  the  County 
Supervisor  will  obtain  the  concurrence 
of  the  District  Director  if  the  secured 
debt  is  less  than  $160,000  and  the 
concurrence  of  the  State  Director  if  the 
secured  debt  exceeds  $160,000. 

(b)  Problem  case  record.  If  the 
borrower  is  unwilling  to  take  any  of  the 
actions  specified  in  (  1872.17  (a)  or  fails 
to  carry  out  any  such  actions  within  60 
days,  the  County  Supervisor  will 
complete  and  forward  Form  FmHA  465- 
7  in  accordance  with  {  1955.15  (b)  for 
Section  502  or  504  loans  or  §  1955.16(c) 
for  Famer  Program  loans  of  Subpart  A  of 
Part  1955  of  this  chapter. 

(c)  Acceleration  of  account  When  the 
State  Director  approves  forced 
liquidation  in  Section  502  and  504  RH 
cases,  the  account  should  be  accelerated 
and  the  borrower  notified  in  accordance 
with  8  1955.15(d)(2)  of  Subpart  A  of  Part 
1955  of  this  chapter.  Section  1955.16  (f) 
of  Subpart  A  of  Part  1955  of  this  chapter 
explains  how  to  accelerate  farmer 
program  loan  accounts  secured  by  real 

>  estate. 

(d)  Voluntary  liquidation  after 
acceleration.  (1)  Section  502  or  504  RH 
loans.  If,  after  the  notice  of  acceleration 
has  been  sent  to  the  borrower  as 
outlined  in  S  1955.15(d)(2)  of  Subpart  A 
of  Part  1955  of  this  chapter, 
arrangements  are  made  to  have  the 
account  voluntarily  liquidated,  the  State 
Director  may  give  the  borrower  time 
beyond  the  date  listed  in  the  notice  of 
acceleration  to  accomplish  voluntary 


liquidation,  except  in  cases  in  which  a 
borrower  has  both  a  Section  502  or  504 
RH  loan  and  a  farmer  program  loanfs) 
being  simultaneously  liquidated.  The 
State  Director  will  inform  the  borrower 
of  this  decision  in  a  separate  letter.  The 
State  Director  should  place  a  time  limit 
on  the  borrower  which  should  not 
exceed  three  months  from  the  date  of 
the  letter  agreeing  to  allow  the  borrower 
to  attempt  to  voluntarily  liquidate.  The 
original  period  fixed  by  the  State 
Director  plus  any  extensions  determined 
necessary  by  the  State  Director  should 
in  no  case  exceed  one  year  without  prior 
concurrence  of  the  National  Office.  Prior 
to  granting  any  extension  after  the 
original  period,  the  State  Director  will 
require  the  County  Supervisor  to  report 
the  steps  taken  by  the  borrower  to 
liquidate  the  account.  If  a  sale  is 
involved,  the  County  Supervisor's  report 
should  indicate  whether  the  borrower's 
asking  price  is  reasonable  and  whether 
the  asking  price  is  delaying  the  sale 
unreasonably.  Acceleration  or  granting 
time  for  voluntary  liquidation  under  this 
paragraph  will  not  preclude  exercise  of 
the  authority  in  i  1872.17(g).  However, 
the  authority  in  this  paragraph  should 
never  be  used  for  the  purpose  of 
extending  the  correction  period  under 
S  1872.17(0.  If  the  borrower  has  not 
taken  steps  to  voluntarily  liquidate 
within  the  time  period  (including  any 
extensions  thereof)  granted  by  the  State 
Director,  then  the  State  Director  should 
proceed  with  foreclosure  in  accordance 
with  51955.15(d)  of  Subpart  A  of  Part 
1955  of  this  chapter. 

(2)  Farmer  Program  Loans.  Granting 
time  for  voluntary  Hquidation  after 
acceleration  is  not  authorized  for  farmer 
program  loan  accounts. 

(e)  Multiple  loans.  When  a  borrower 
is  indebted  to  the  FmHA  for  more  than 
one  type  of  FmHA  loan,  a  thorough 
study  should  be  made  of  each  loan  and 
the  effect  liquidation  of  one  or  more  of 
the  loans  would  have  on  any  other  loan. 
When  liquidation  of  one  or  more  FmHA 
loans  secured  by  real  estate  is 
necessary  and  it  will  jeopardize  the 
repayment  of  or  the  accomplishment  of 
the  purposes  of  other  FmHA  loans,  all 
FmHA  loans  should  be  liquidated.  For 
example,  on  an  OL  and  FO  loan,  the 
liquidation  action  will  be  started 
simultaneously,  and  the  liquidation  of 
real  estate  and  chattel  security  will  be 
coordinated  to  the  extent  possible. 
However,  the  chattel  security  will  be 
liquidated  under  Supart  A  of  Part  1962 
of  this  chapter  except  that  when  an 
account(s)  will  be  transferred,  such 
transfer(s)  will  be  accomplished  in 
accordance  with  {1872.18  of  this 
subpart. 


(f)  Other  violationa  of  FmHA 
agreements.  An  RH  txirrower  who 
obtained  a  loan  on  a  noofann  tract  or 
any  FO  or  RL  borrower  who  without 
FmHA  consent  does  not  personally 
operate  the  farm  or  recreational  facility 
or.  when  required  by  the  nuulgage.  does 
not  live  on  the  security  property,  is 
violating  agreements  with  FmHA. 

(1)  Section  502  And  504  RH  Loans. 
These  borrowers  will  be  promptly 
contacted  in  person  by  the  County 
Supervisor  and  advised  of  the  violation 
and  that  it  wrill  be  necessary  to  liquidate 
the  account  by  payment  in  fuU.  by 
refinancing  or  otherwise,  unless  definite 
agreements  are  reached  to  remove  the 
violation  by  reoccupying  the  property  as 
required  by  the  loan  documents,  or 
consent  for  lease  is  granted  as 
authorized  in  S  1872.8  of  this  subpart  If 
the  borrower  is  not  available  for 
personal  contact  or  definite  agreements 
cannot  be  reached  or  consent  to  a  lease 
is  not  authorized,  the  County  Supervisor 
will  write  to  the  borrower  at  the 
borrower's  last  known  address, 
notifying  the  borrower  of  the  violation 
and  advising  that  because  of  the 
violation,  it  will  be  necessary  to 
liquidate  the  account.  A  notice  as  set 
forth  as  Exhibit  C  of  Subpart  A  of  Part 
1955  will  not  be  used  for  his  purpose. 
The  County  Supervisor  may  authorize 
the  borrower  a  reasonable  period  of 
time  (60'  to  90  days)  in  which  to  correct 
the  violation.  If  during  such  period  the 
borrower  fails  to  remove  the  violation  or 
pay  the  account  in  full,  the  case  will  be 
hatulled  in  accordance  with  paragraphs, 
(b).  (c).  and  (d)  of  this  section. 

(2)  Farmer  Program  Loans.  Borrowers' 
accounts  will  be  accelerated  in 
accordance  with  S  1955.16(e)  of  Subpart 
A  of  Part  1955  of  this  chapter. 

(g)  Accelerated  repayment  agreement 
When  liquidation  of  the  account  is 
necessary  because  of  failure  to 
refinance  or  for  other  reasons  and  the 
remaining  loan  repayment  period 
exceeds  ten  years  for  real  estate  loans 
or  two  years  for  OL  and  EM  loans,  the 
State  Director  may,  in  lieu  of 
foreclosure,  permit  the  borrower  to  pay 
the  account  under  an  accelerated 
repayment  agreement  Farmer  Program 
loan  borrowers  must  be  sent  Form 
FmHA  1924-14  before  an  accelerated 
repayment  agreement  is  signed.  For  real 
estate  loans  other  than  RH  loans  on 
nonfarm  tracts,  the  term  of  the 
agreement  will  not  exceed  ten  years.  For 
OL.  EM.  and  RH  nonfarm  loans,  the  term 
of  the  agreement  will  not  exceed  five 
years.  In  either  case,  the  balance  of  the 
debt  will  be  scheduled  for  repayment  in 
equal  annual  or  monthly  amort^ed 
installments  of  combined  principal  and 
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interest,  except  that  if  annua!  payments 
are  required,  the  first  installment  may 
be  less  than  a  full  amortized  installment 
if  it  is  due  substantially  less  than  a  full 
year  after  the  date  of  the  agreement  and 
the  borrower  will  not  be  able  to  pay  the 
full  amount.  If  the  borrower  owes  a 
small  amount  and  the  remaining  period 
of  the  loan  is  ten  years  or  less  for  real 
estate  loans  and  two  years  or  less  for 
OL  or  EM  loans,  the  State  Director  may 
authorize  an  accelerated  repayment 
agreement  for  a  shorter  period,  as 
appropriate.  Interest  will  be  at  the  rate 
shown  in  the  note.  The  State  Director 
will  detemine  that  authorization  for 
repayment  of  the  debt  under  an 
accelerated  repayment  agreement  is 
necessary  to  protect  the  Government's 
financial  interest  and  (1)  the  borrower 
can  reasonably  be  expected  to  meet  the 
accelerated  payments,  and  (2)  the 
borrower  will  continue  to  comply  with 
other  requirements  of  the  loans  and 
security  instruments.  When  an 
understanding  is  reached  with  the 
borrower,  Form  FmHA  465-11. 
"Accelerated  Repayment  Agreement," 
will  be  completed  and  executed. 
Separate  Forms  FmHA  465-11  will  be 
used  for  each  type  of  loan  and  for  direct 
or  insured  loans.  If  RH  loan  borrowers 
fail  to  meet  any  installment  when  due  as 
provided  in  such  an  agreement, 
foreclosure  action  will  be  initiated. 
Farmer  Program  borrowers  who  fail  to 
meet  installments  will  have  their 
accounts  accelerated  in  accordance  with 
§  1955.16(1)  of  Subpart  A  of  Part  1955  of 
this  chapter. 

(h)  Cash  sale.  When  a  cash  sale  of 
mortgaged  real  estate  will  result  in  the 
secured  debts  not  being  paid  in  full,  the 
County  Supervisor  is  authorized  to 
approve  the  sale  for  not  less  than  the 
present  market  value  of  the  property 
established  in  accordance  with 
S  1872.17(a)  and  to  release  the 
Government's  liens,  provided: 

(1)  Substantia/  recovery.  A 
substantial  recovery  can  be  made  on  the 
FmHA  secured  indebtedness  based  on  a 
recent  appraisal  report  showing  the 
present  market  value  of  the  property. 

(2)  Application.  All  the  proceeds  are 
applied  on  the  mortgage  debts  in 
accordance  with  their  respective 
priorities  except  authorized  costs  as 
specified  in  S  1872.4(c)(2). 

(3)  Release.  The  FmHA  liens  are  not 
released  by  the  County  Supervisor  until 
receipt  of  the  appropriate  sale  proceeds 
for  application  on  the  Government's 
claim.  The  release  will  be  made  on 
forms  approved  or  prepared  by  OGC.  If 
the  debt  is  not  paid  in  full  and  a 
deficiency  jud^ent  is  not  to  be 
obtained,  the  case  will  be  reclassified  to 
collection-only  if  the  debt  cannot  be 


settled  under  the  provisions  of  FmHA 
Instruction  456.1  and  the  requirements  of 
FmHA  Instruction  404.1,  "Case 
Reclassification."  and  Form  FmHA  450- 
10.  "Advice  of  Borrower's  Change  of 
Address  or  Name."  will  be  sent  to  the 
Finance  Office. 

3.  In  Section  1872.18,  the  introductory 
paragraph  and  the  introductory 
paragraph  of  paragraph  (b),  paragraph 
(b)(1),  (b)(8),  (b)(14),  (b)(17),  (c)(2)(i)  and 
(c)(2)(ii),  (e)  and  the  table  in  paragraph 
(g)(2)(iii)  are  revised  as  follows: 

9  1872.10    Transfer  of  r«al  Mtat*  sacurtty. 

When  the  mortgage  requires  the 
consent  of  the  FmHA  to  any  proposed 
sale  or  other  transfer  or  real  estate 
security  for  FmHA  loans,  the  borrower 
should  be  reminded  that  before  firm 
agreements  have  been  reached  with  a 
purchaser  of  all  or  a  portion  of  the 
security,  the  borrower  and  purchaser 
should  contact  the  County  Supervisor 
concerning  the  proposed  sale.  Farmer 
Program  loan  borrowers  must  be  sent 
Form  FmHA  1924-14,  as  soon  as  the 
borrower  contacts  the  County 
Supervisor  inquiring  about  a  transfer.  If 
the  proposed  sale  would  not  result  in  the 
FmHA  account  being  paid  in  full  at  the 
time  of  the  sale,  the  County  Supervisor 
should  explain  thoroughly  the 
requirements  of  this  Section  and 
SS  1872.4  or  1872.17  of  this  subpart,  as 
appropriate.  When  the  transferor  is 
receiving  a  substantial  downpayment  in 
connection  with  the  sale  of  the  property, 
the  purchaser  should  be  required  to 
contact  other  sources  of  credit  to  secure 
a  loan  for  repayment  of  the  FmHA  loan 
in  full.  When  real  estate  security, 
including  water  rights,  is  sold  and  the 
mortgage  requires  FmHA  consent  to  the 
sale  and  the  transaction  cannot  be 
approved  under  the  appropriate 
paragraphs  of  this  Subpart,  the  account 
will  be  liquidated  as  required  in 
i  1872.17. 
***** 

(b)  General  policies.  The  following 
general  policies  will  be  applicable  when 
an  FmHA  borrower  transfers  or 
proposes  to  transfer  real  estate  which  is 
security  for  an  FmHA  loan(s)  and  the 
loan  account(s)  is  to  be  assumed  by  use 
of  either  Form  FmHA  460-9  or  Form 
FmHA  460-5 
***** 

(1)  Agreement.  Form  FmHA  465-5, 
'Transfer  of  Real  Estate  Security,"  will 
be  completed  to  reflect  the  agreement 
between  the  transferor  and  the 
transferee.  This  agreement  will  not  be 
completed  for  Farmer  Program 
borrowers  until  the  borrower  has 
received  Form  FmHA  1924-14. 


(8)  Conveyance  of  a  portion  of  the 
security.  Generally,  title  to  all  FmHA 
real  estate  security,  including  water 
rights,  must  be  conveyed  to  the 
transferee  not  later  than  the  date  of 
closing  the  transfer.  However,  a  transfer 
of  a  portion  of  the  FmHA  real  estate 
security  with  an  assumption  of  the  total 
indebtedness  may  be  approved, 
provided:  (i)  The  portion  of  the  FmHA 
security  transferred  has  a  present 
market  value  at  least  equal  to  the  total 
indebtedness  owed  hy  the  borrower  or 
such  indebtedness  is  reduced  by  a  cash 
payment  to  the  present  market  value  of 
such  property,  (ii)  the  transaction  is 
advantageous  to  the  Government,  and 
(iii)  in  the  case  of  an  RH  loan,  the 
property  improved  with  RH  funds  is 
conveyed  to  the  person  assuming  the  RH 
loan.  In  such  a  transaction,  the  security 
retained  by  the  transferor  will  be 
released  from  the  Government's  lien. 
***** 

(14)  Loans.  An  initial  or  subsequent 
loan  for  which  the  transferee  is  eligible 
may  be  made  in  connection  with  a 
transfer  subject  to  the  policies  and 
procedures  governing  the  kind  of  loan 
being  made.  When  the  transfer  is  being 
made  to  an  eligible  FO  applicant,  FO 
loan  funds  may  be  used  to  pay  equity. 
When  real  estate  security  for  an  RH 
loan  is  transferred  to  a  person  eligible 
under  Subpart  A  of  Part  1944  of  this 
chapter  for  an  RH  loan  to  purchase  such 
real  estate,  RH  loan  funds  may  be  used 
to  pay  the  equity.  This,  however,  does 
not  include  income  producing  land  or 
buildings.  In  lieu  of  the  subsequent  loan 
of  the  kind  involved,  the  Government's 
lien  may  be  subordinated  to  (i)  enable 
the  transferor  to  take  a  first  mortgage  to 
secure  the  amount  of  the  equity 
payment,  or  (ii)  to  permit  another  lender 
to  furnish  the  funds  needed  in 
connection  with  the  transfer.  In  such 
cases,  the  subordination  will  be 
processed  in  accordance  with  the 
applicable  provisions  of  8  1872.3  of  this 
subpart.  The  transferor  may  convey  title 
to  the  property  by  warranty  deed  or, 
when  the  transferor  agrees  to  take  a  first 
lien  to  secure  the  downpayment,  the 
property  may  be  sold  by  purchase 
contract  or  similar  instrument  that  meets 
the  conditions  of  S  1943.16(a)(3)  of 
Subpart  A  of  Part  1943  of  this  chapter.  In 
such  cases,  prior  lienholders' 
agreements  will  be  obtained  in 
accordance  with  {  1807.2(f)(5)  of  Part 
1807  of  this  Chapter.  When  necessary  to 
settle  a  divorce  action,  a  subsequent 
loan  may  be  made  or  a  subordination 
may  he  granted  to  permit  the  remaining 


Federal  Register  /  Vol.  49.  No.  232  /  Friday.  November  30.  1984  /  Proposed  Rules 47811 


borrower  to  obtain  a  loan  in  an  amount 
not  to  exceed  the  equity  in  the  property. 

•        *        •        •        * 

(17)  Date.  The  effective  date  of  the 
transfer  will  be  the  actual  date  the 
transfer  is  closed.  This  is  the  date  on 
which  Forms  FmHA  460-5  or  460-9  are 
signed.  In  connection  with  the  use  of 
either  form,  the  unpaid  principal  balance 
and  accrued  interest  will  be  shown  in 
Table  1  and  the  accrued  interest  will  be 
computed  from  Form  FmHA  451-28, 
'Transaction  Record,"  Form  FmHA  451- 
31.  "Borrower  Transaction  Record."  or 
the  monthly  payment  account  Status 
Report.  If  Form  FmHA  460-9  is  used,  the 
transferee  will  be  informed  of  the 
amount  of  principal  and  interest  owed. 
The  transferee  also  will  be  advised  of 
the  total  amount  paid  as  of  the  closii;g 
date  which  has  not  been  credited  to  the 
account,  the  amount  that  would  be 
required  to  be  paid  to  place  the  account 
on  schedule  as  of  the  previous 
installment  due  date,  the  amount  of 
interest,  if  any,  that  accrued  during  a 
deferral  period  and  any  accounts  that 
must  be  paid  to  bring  any  monthly 
payments  up  to  date. 

(c)  *  *  * 

(2)  Repayment  and  reamortization 
terms.— {i)  Form  FmHA  460-6.  Except  as 
noted  below  for  RH  loans,  assumption 
of  any  FmHA  loan  may  be  approved 
without  any  change  in  the  balance 
owed,  interest  rate,  or  other  termb.  In 
such  cases.  Form  FmHA  460-9  will  be 
used.  A  loan  may  be  transferred  even 
though  it  is  on  schedule,  ahead  of 
schedule,  or  behind  schedule.  Whenever 
reasonably  possible,  any  delinquency 
should  be  paid  at  the  time  of 


assumption.  However,  this  is  not 
required  if  the  total  FmHA  debt  to  be 
assumed  is  within  the  debt  paying 
ability  of  the  transferee.  If  the  transferor 
received  a  loan  deferral  under  S  1951.44 
of  Subpart  A  of  Part  1951  of  this  chapter, 
the  interest  that  accrued  during  the 
deferral  period  must  be  paid  by  the  time 
the  transfer  takes  place,  or  such  interest 
will  be  added  to  the  loan  principal  and 
the  loan  must  be  placed  on  new  rates 
and  terms  by  using  Form  FmHA  460-5. 

(A)  Rural  Housing  Disaster  (RHD) 
loans  will  be  transferred  at  the  current 
rate  for  Section  502  loans  unless  the 
transferee  is  eligible  for  a  RHD  loan. 

(B)  Direct  Sections  502,  503,  and  direct 
Senior  Citizen  RH  loans  will  be 
transferred  at  the  current  rate  for 
Section  502  loans. 

(C)  Low  and  moderate  RH  loans 
transferred  to  a  person  having  an  above- 
moderate  income  will  be  transferred  at 
the  current  rate  for  an  above-moderate 
income  will  be  transferred  at  the  current 
rate  for  an  above-moderate  Section  502 
loan. 

(ii)  Form  FmHA  460-5.  If  an  extension 
of  the  existing  loan  repayment  period  is 
necessary  to  enable  the  transferee  to  be 
successful,  or  if  interest  accrued  during 
a  deferral  period  is  not  paid  in  full  at  the 
time  of  transfer.  Form  FmHA  460-^  will 
be  used.  The  new  repayment  period  will 
not  exceed  the  repayment  period  for  a 
new  loan  of  the  type  involved;  for 
example,  FO— 40  years,  OL — 7  years, 
and  RH — 33  years.  If  a  new  repavTnent 
period  is  used,  the  current  interest  rate 
for  a  new  loan  of  the  type  involved  will 
be  used  and  any  insurance  charge 
applicable  to  such  a  loan  will  be 
provided  for.  except  in  assumptions  by  a 


surviving  spouse  under  S  1872.18(bK4). 
In  determining  the  new  repayment 
period  and  interest  rate.  (A)  an  ORE 
loan  will  be  considered  an  FO  or  RH 
loan  as  appropriate,  if  the  applicant  and 
the  property  meet  the  requirements  of 
1 1872.18(cKl).  and  (B)  a  SL  or  other 
emergency  type  loans  no  longer  being 
made  will  be  considered  an  EM  loan. 


(e)  Consent  of  FmHA  not  required  to 
transfer  When  the  FmHA  mortgage(s) 
does  not  require  the  Government's 
consent  to  the  sale  of  the  security  and 
the  borrower  conveys  or  proposes  to 
convey  the  security  to  a  person  who  is 
ineligible  or  unwilling  to  assume  the 
FmHA  debt  in  accordance  with 
S  1872.18  (c)  or  (d),  the  Government  will 
not  consent  to  the  sale. 

(1)  Section  502  and  504  RH  Loans.  In 
such  cases,  the  County  Supervisor  will 
advise  the  State  Director  of  the  sale.  If 
the  account  is  delinquent  or  the  loan  is 
otherwise  in  default,  the  County 
Supervisor  also  will  advise  the  State 
Director  of  the  nature  of  die  default,  and 
any  specific  plans  that  may  have  been 
made  to  correct  the  default  If  the  State 
Director  decides  to  continue  with  the 
account,  it  will  be  serviced  in  the  name 
of  the  borrower  and  otherwise  serviced 
in  the  usual  manner. 

(2)  Farmer  program  loans.  The 
borrower  will  be  sent  Form  FmHA  1924- 
14. 


(8)  *  *  * 

(2)  •  •  • 

(iii)  Distribution  of  Transfer  Docket 
Forms.  The  following  table  will  be  used 
as  a  guide  in  distributing  the  necessary 
forms. 
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PART  1900— GENERAL 

Subpart  B — Farmer*  Home 
Administration  Appeal  Procedure 

4.  In  i  1900.51.  a  paragraph  is  added 
at  the  end  of  the  text  as  follows: 

SlSOaSI    GwMraL 


•  *  *  FmHA  o^icials  may  not  deny 
or  delay  approved  assistance  pending 
the  outcome  of  an  appeal  of  a  partial 
adverse  action.  For  fanner  program 
borrowers,  releases  for  certain  family 
living  and  farm  operating  expenses 
cannot  be  terminated  until  the  borrower 
has  received  Form  FmHA  1924-25, 
'"Notice  of  Intent  to  Take  Adverse 
Action,"  and  Form  FmHA  1924-28, 
"Borrower  Acknowledgement  of  Notice 
of  Intent  to  Take  Adverse  Action."  and 
any  appeal  has  been  concluded. 

5.  Section  1900.52  is  amended  by 
redesignating  paragraphs  (d)  through  (g) 
to  (e)  through  [h]  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

91900.52  Oeflnttions. 

*  •         •         •         •      • 

(d)  Fanner  Program  Loans  means 
Farm  Ownership  (FO).  Operating  (OL). 
Soil  and  Water  (SW).  Recreation  (RL). 
Emergency  (EM).  Economic  Emergency 
(EE),  Economic  Opportunity  (EO),  and 
Special  Livestock  (SL)  Loans  and  Rural 
Housing  loans  for  farm  service  buildings 
(RHF). 

•  •        •        ♦        • 

6.  Section  1900.53  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 
(g)  and  adding  a  new  paragraph  (f)  to 
read  as  follows: 

91900.53  DMialona  wtWch  ar*  not 


listed  in  Form  FmHA  1924-25  and  the 
adverse  action  cannot  be  appealed. 

***** 

7.  Section  1900.55  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c)  and 
adding  a  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 

9  1900.55    FmHA  actions  to  llmH  th«  nMd 
fori 


(f)  If  a  twrrower  fails  to  return  Form 
FmHA  1924-26  on  time,  or  if  the 
borrower  completes  Form  FmHA  1924- 
26  to  show  that  no  appeal  is  requested, 
the  borrower  will  be  sent  Exhibit  B-6 
and  FmHA  will  take  the  adverse  action 


(a)  FmHA  personnel  should  carefully 
check  the  accuracy  of  any  adverse 
actions  they  intend  to  take. 

(b)  The  specific  reasons  for  intended 
adverse  actions  should  be  clearly 
explained  to  the  applicant  or  borrower. 
Vague  reasons  should  be  avoided.  For 
example,  avoid  "you  lack  repayment 
ability;"  the  applicant  or  borrower 
should  be  specifically  advised  why 
repayment  ability  is  lacking. 

(c)  Except  for  borrowers  who  are  sent 
Forms  FmHA  1924-25  and  1924-26,  a 
meeting  will  be  required  to  be  held 
between  the  affected  parties  and  the 
decision  maker  to  explain  the  adverse 
decision  before  the  appeals  process  will 
begin.  The  required  meeting  may  be 
waived  by  the  decision  maker  if  the 
decision  maker  previously  met  with  or 
advised  the  affected  parties  of  the 
specific  reasons  for  the  denial  or  the 
decision  maker  determines  that  a 
meeting  would  likely  not  avoid  an 
appeal.  In  such  cases.  Exhibit  B-2  with 
attachment  Exhibit  B-4  will  be  used 
without  revision,  except  in  cases 
involving  acceleration  of  accounts 
which  are  provided  for  in  S  1900.56(a)  of 
this  subpart.  When  a  meeting  is 
required.  Exhibit  B-1  will  be  used 
without  revision  to  inform  the  appellant. 
If  the  appellant  or  appellant's 
representative  [or  legal  counsel]  without 
good  cause,  fails  to  schedule/attend  this 
meeting,  there  will  be  no  appeal. 

(d)  Borrowers  who  are  sent  Form 
FmHA  1924-25  and  who  complete 
Paragaph  I  or  III  of  Form  FmHA  1924-26 
ara  entitled  to  a  conference  with  the 
decision  maker  before  the  appeals 
process  begins.  The  conference  cannot 
be  waived  by  the  decision  maker.  If  the 


borrower  or  the  borrower's 
representative  fails  to  attend  the 
conference  without  having  a  legitimate 
excuse  or  if  the  borrower  fails  to  bring 
the  information  requested  in  Form 
FmHA  1924-25,  the  borrower  will  be 
sent  Exhibit  B-6  and  there  will  be  no 
appeal  of  the  intended  adverse  action. 

(e)  When  the  person  or  organization 
officials  attend  a  meeting  or  conference 
with  the  decision  making  official  and  the 
meeting  or  conference  results  in  a 
resolution  of  the  matter,  the  o^icial  will 
send  the  person  or  organization  a  letter 
within  7  calendar  days  of  the  meeting  or 
conference,  setting  forth  the  conclusions 
reached.  If  the  meeting  or  conference 
does  not  result  in  a  resolution  of  the 
matter.  Exhibit  B-3  with  attachment 
Exhibit  B-4  will  be  used  without 
revision  to  notify  the  person  or 
organization  of  appeal  rights  within  7 
calendar  days  of  the  meeting  or 
conference.  If  the  person  or  organization 
has  returned  Form  FmHA  1924-26 
indicating  no  appeal  is  desired.  Exhibit 
B-6  will  be  sent. 

8.  In  §  1900.56.  paragraph  (b)  is 
removed,  paragraph  (a)  is  redesignated 
as  paragraph  (b).  a  new  paragraph  (a)  is 
added,  the  introductory  paragraph  of 
newly  designated  (b),  (b)(3),  (b)(4)  and 
(c)(2)  are  revised,  and  paragraph  (b)(5) 
is  added  to  read  as  follows: 

9  1900.56    Appeal  from  an  Initial  FmHA 
decision. 

(a)  Borrowers  who  are  sent  Forms 
FmHA  1924-25  and  1924-26  are  given  an 
opportunity  to  appeal  before  the  adverse 
action  is  taken  unless  Paragraph  II  D  or 
Paragraph  III  of  Form  FmHA  1924-26 
was  completed.  If  an  appeal  is  taken 
and  finally  decided  in  favor  of  FmHA, 
the  final  letter  upholding  the  initial 
decision  will  contain  the  following 
statement:  "This  review  concludes  the 
administrative  appeal  of  your  case. 
FmHA  will  proceed  to  take  the  adverse 
action  noted  on  Form  FmHA  1924-25, 
"Notice  of  Intent  to  Take  Adverse 
Action."  You  are  not  entitled  to  any 
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further  appeal  in  connection  vrith  the 
adverse  action." 

(b)  If  an  applicant  for  FmHA 
assistance,  an  FmHA  borrower  (except 
those  borrowers  who  are  sent  Form 
FmHA  1924-25  and  Form  FmHA  1924- 
26),  or  an  FmHA  grantee  is  directly  and 
adversely  affected  by  an  FmHA 
decision  or  action,  the  o^icial  taking 
action  or  making  the  decision  will 
inform  that  person  or  organization  by 
letter  of  the  action  taken  within  15 
calendar  days  of  the  action.  The  term 
"directly  and  adversely  a^ected'  means 
having  a  request  for  FmHA  assistance 
denied  in  whole  or  in  part  or  having 
FmHA  assistance  reduced,  canceled,  or 
not  renewed.  Letters,  as  indicated  in 

S  1900.53  or  1 1900.55  of  this  subpart,  as 
appropriate,  will  be  used  to  notify  the 
applicant.  The  following  actions  will 
also  be  taken  if  the  adverse  action  is  an 
acceleration  of  an  FmHA  loan: 
***** 

(3)  Except  for  farmer  program  loan 
acceleration  notices,  the  letter  will  read 
substantially  as  found  in  Exhibit  C. 
"Notice  of  Acceleration  *  *  *."  Subpart 
A.  Part  1955  of  this  chapter,  with 
attachment  Exhibit  B-4  or  B-5  as 
appropriate.  The  term  "hearing"  will  be 
used  in  lieu  of  "meeting"  in  the  "Notice 
of  Acceleration.  *  *  *"  The  following 
language  or  other  similar  language 
mandated  by  FmHA  regulations  must  be 
included  in  the  acceleration  notice:  "The 
request  for  this  hearing  must  be  made 
within  30  calendar  days  from  the  date  of 
this  notice."  (Farmer  program  loan 
accounts  will  be  accelerated  after  all 
appeals  have  been  concluded  by 
sending  either  Exhibit  D  or  E,  Subpart  A, 
Part  1955  of  this  chapter.) 

(4)  Any  offer  by  the  borrower  for 
partial  payment  of  (or  curing)  the  default 
after  acceleration  of  any  loan  secured 
by  real  estate,  should  be  referred  to  the 
Approval  Official  in  accordance  with 

9  1955.15(d)(2)(i)(D)  oif  Subpart  A  of 
Part  1955  of  this  chapter. 

(5)  When  a  farmer  program  loan 
borrower  also  has  a  Rural  Housing  (RH) 
loan  on  a  dwelling  that  is  a  part  of  the 
security,  or  by  itself  serves  as  additional 
security,  for  the  farmer  program  loan(s). 
the  RH  loan  will  be  accelerated  at  the 
same  time  the  borrower  is  sent  Form 
FmHA  1924-25.  One  appeal  hearing  and 
one  review  will  be  held  for  both  adverse 
actions.  The  hearing  officer  and  review 
officer  will  be  the  people  designated  in 
Exhibit  D  of  this  subpart  to  hear  and 
review  decisions  to  foreclose  Single 
Family  Housing  accounts  serviced  in  the 
County  Office. 

(c)  *  *  * 

(2)  If  the  appellant  has  made  a  request 
to  examine  or  copy  the  FmHA  material 


concerning  the  case,  except  where  the 
acceleration  of  a  loan  secured  by  real 
estate  is  involved,  the  material  (unless 
privileged)  will  be  made  available  to  the 
appellant  or  the  appellant's 
representative  (or  legal  counsel]  at  the 
FmHA  decision  maker's  office  for  10 
calendar  days  following  the  receipt  of 
the  request  for  appeal.  When  a  real 
estate  loan  acceleration  is  involved,  if 
the  appellant  has  made  a  request  to 
examine  or  copy  the  FmHA  material 
concerning  the  case,  the  hearing  officer 
will  arrange  for  the  file  (other  than 
privileged  material)  to  be  available  in 
the  servicing  office  for  a  reasonable 
period  of  time.  An  FmHA  employee 
should  ensure  that  no  material  is 
destroyed  or  removed  from  the  files.  The 
decision  maker  will  then  submit  the 
request  for  hearing  with  the  complete 
file  to  the  hearing  officer. 

9.  Exhibit  B-3  to  Subpart  B  of  Part 
1900  is  amended  by  revising  the  title  and 
the  second  sentence  in  the  first 
paragraph  to  read  as  follows: 

Exhibit  B-3  to  Subpart  B— Letter  for 
Notifying  Applicants  and  Borrowers  of 
Unfavorable  Decision  Reached  At  The 
Pre-Hearing  Meeting  or  Conference 
***** 

•  *  *  We  regret  that  our  [meeting] 
[conference]  with  you  did  not  result  in  a 
satisfactory  conclusion. 
***** 

10.  Exhibit  B-4  to  Subpart  B  of  Part 
1900  is  amended  by  revising  the  opening 
parenthetical  statement  now  reading 
"(Use  as  an  Attachment  to  Exhibit  B-2, 
B-3.  and  Chattel  Acceleration  Notices, 
as  Applicable)"  to  read  "(Use  as  an 
Attachment  to  Exhibits  B-2  and  B-3,  as 
Applicable)." 

11.  Exhibit  B-5  to  Subpart  B  of  Part 
1900  is  amended  by  revising  the  opening 
parenthetical  statement  now  reading 
"(Use  as  an  Attachment  to  Real  Estate 
Acceleration  Notice)"  to  read  "(Use  as 


an  Attachment  to  Real  Estate 
Acceleration  Notice  Except  Fanner 
Program  Loan  Acceleration)." 

12.  Exhibit  B-O  is  added  to  Subpart  B 
of  Part  1900  to  read  as  follows: 

Exhibit  B-6  to  Subpart  B — Letter  for 
Notifying  Borrowers,  Who  Received 
Form  FmHA  1924-25  But  Who  Have 
Waived  or  Forfeited  Their  Appeal  Rights 


VS.  Department  of  Agriculture 

Farmers  Home  Administration 
(Insert  Address) 

(Date) 

Dear 

You  are  sent  Form  FmHA  1924-25.  "Notice 
uf  Intent  to  Take  Adverse  Action,"  and 
attachments,  on (date). 


Because  (You  failed  to  return  Form  FmHA 
1924-26,  "Borrower  Acknowledgement  of 
Notice  of  Intent  to  take  Adverse  Action,"  in 
response  to  Form  FmHA  1924-25  during  the 
time  provided). 

(You)  (Your  representative)  (failed  to 
attend  the  conference  scheduled  on 

(date)  in  response  to 

your  request  on  Form  FmHA  1924-26, 
"Borrower  Acknowledgement  of  Notice  of 
Intent  to  Take  Adverse  Action,"  without 
having  a  legitimate  excuse). 

(You  failed  to  bring  the  information 
requested  on  Form  FtnHA  1924-25  to  the 

conference  held  on 

(date). 

(You  indicated  on  Form  FmHA  1924-28. 
"Borrower  Acknowledgement  of  Notice  of 
Intent  to  take  Adverse  Action,"  you  did  not 
wish  to  appeal)  you  have  (waived)  (forfeited) 
your  right  to  an  appeal  hearing  concerning 
the  adverse  action  the  Farmers  Home 
Administration  (FmHA)  intends  to  take  as 
indicated  on  Form  FmHA  1924-25. 

This  is  notice  that  FmHA  is  proceeding  to 
take  adverse  action.  You  will  receive  no 
further  appeal  rights  in  connection  with  this 
adverse  action. 
Sincerely, 

(County  Supervisor). 


13.  Exhibit  D  to  Subpart  B  of  Part  1900  is  revised  to  read  as  follows: 
Exhibit  D  to  Subpart  B — Hearing/Review  Officers  Designations 


Decision  fnttvtf  or  dscMon 

naanng  omcar 

H^rtMf  otwcar 

Assistant  Dstnct  Director  Ironi  anothar  Oistnct 
or  parson  o(  aqual  or  graatar  rank  not 
involvad  m  Iha  caaa  designatad  by  Stala 
Oiractor 

Stala  Director  or  dssignaa... 

State  Director  deiignoe  (who  has  na« 

County  Convmttvs »».....».» ».. 

been  smnticanily  Invotvad  iwth  ttie 
caa^ 

Deputy  Admlniaw*>r.  Program  Opar- 
jjimia  or  dssianss 

SUte  Or^cior 

Ovition  Oir«clor  or  Assistant  Admin- 
istralor. 

■lions  or  dosignss. 
(No  rswiww). 

(Norstfisw). 

<Nor«rt«w). 

deaignaa 

daaignaa. 
Aonsrvavaior  or  oasignaa „....»....«.«*.. — ..«. 
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Dacann  r 


Oacann    lo 
(Smgta   Fm%   llwlrn 
nrMeM  ki  *•  OoMi*  (MoH. 

(For  muiattt  MNteid  ti  I 
OMcat. 


DtiLl  QpKMr  tain  anothw  dMMol  or 

nol  tnvowsa  n  vw  toMw 
byStMtOndor 


Om»»l 


fiutum  Opar- 


Notaa 

1.  DMrid  Directar  alao  neent  Assistant  District  Director. 

2.  County  Supervisor  also  means  Assistant  County  Supervisor  with  loan  approval  author- 
ity. 

3.  For  decisions  not  directly  covered  above,  the  Hearing/Review  Officer  is  the  person  in 
the  next  higher  level  of  PmHA  authority. 

4.  When  a  hearing  involves  both  the  action  on  Form  FmHA  1S24-2S  and  an  RH  loan 
acceleration,  the  appeal  process  nvill  follow  that  for  the  decision  to  forecJoaa  the  RH  account, 
which  means  that  a  District  Director  or  other  person  not  involved  in  the  initial  decision  is  the 
hearing  officer. 

5.  Designee  is  the  person  designated  by  the  Hearing/Review  Ofrica  to  conduct  a  hearing 
or  review.  The  designee  signs  the  decision  letter  to  the  appellant  without  the  concurrence  of 
the  original  Hearing/Review  Officer  except: 

a.  For  hearings  on  County  Committee  decisions.  For  these  hearings  the  State  Director  or 
Acting  State  Director  may  designate  other  persons  to  act  on  his  or  her  behalf  in  conducting 
the  hearing:  however,  the  State  Director  or  Acting  Slate  Director  most  sign  the  hearing 
decision  letter. 

b.  When  the  Hearing/Review  Officer  designated  by  the  Deputy  Administrator.  Program 
Operationa.  is  not  a  member  of  the  National  Office  staff,  the  complete  case  file,  bearing 
notes,  tapes  recordings,  and  a  recommended  decision  will  be  sent  to  the  Deputy  Administra- 
tor, for  review  and  a  final  decision. 

c.  When  the  Hearing/Review  Officer  is  a  member  of  the  National  Office  staff,  after  the 
decision  is  written,  but  prior  to  notification  of  the  applicant,  in  all  cases  requiring  corrective 
actions  or  training  (e.g..  reversals  or  other  problems  which  may  become  evident]  the  Hear- 
ing/Review Officer  will  brief  the  Deputy  Administrator.  Program  Operations,  concerning  the 
decision  and  will  notify  the  State  Director  involved  that  the  decistoo  will  b«  reversed  or 
modified,  and  will  adrise  the  District  Director  of  wh^t  corrective  action  ivill  have  to  be 
taken. 


PART  1910— GENERAL 

Subpart  A— Receiving  and  Processing 
Application 

14.  In  S  1910.4.  paragraph  (h]  is 
removed  and  paragraphs  (c)  through  (g) 
are  redesignated  as  paragraphs  (b) 
through  (f). 

15.  In  i  1910A  paragraph  (e)  is  added 
to  read  as  follows: 

1 1910J    n— cNng  an  understanding. 


(e)  Use  of  Form  FmHA  1924-14. 
"Notice — Farmer  Program  Borrower 
Servicing  Options.  Including  Deferral, 
and  Borrower  Responsibilities. "  Before 
or  at  loan  closing,  all  FO,  OL.  SW,  and 
EM  applicants  for  initial  or  subsequent 
loans  will  have  Form  FmHA  1924-14 
reviewed  with  them  by  the  County 
Supervisor.  In  Addition  to  some  of  the 
items  listed  in  paragraph  (d)  of  this 
section,  Form  FmHA  1924-14  explains 
servicing  options  that  are  available  to 
the  borrower,  including  deferral,  and  the 
limited  resource  program.  Form  FmHA 
1924-14  will  be  signed  and  distributed  in 
accordance  with  the  FMI. 


PART  1924-CONSTRUCT10N  AND 
REPAIR 

16.  Sections  1924.51  through  1924.73  of 
Subpart  B,  and  the  title  and  the  table  of 
contents  are  revised  to  read  as  follows: 

Subpart  B — ManagaoMiit  Advioa  la 
Individual  BoROwers  and  Appticaats 

1924.51    General 
1924.S2-1924.55     (Reserved) 

1924.56  Credit  counseling. 

1924.57  Planning. 

1924.58  Record  keeping. 
1924.58    Sapervision. 

1924.60  Analysis. 

1924.61  Nonfarm  enterprises. 

1924.62  State  supplements. 
1924.63-1924.70    (Reserved]    ' 

1924.71  Delinquent  borrowers. 

1924.72  Borrowers  who  receive  Form  FmHA 
1924-25. 

1924.73  Followup  supervisory  actions  by 
District  Directors  and  State  Office  staff. 

1924.74-1924.100    {Reserved] 
Exhibit  A — New  Full-Time  Family  Fanner 
and  Rancher  Development  Projects 
Authority:  7  U.S.C.  1989:  42  U.S.C.  148a  42 
U.SC.  2942:  5  U.S.C  301:  Sec  10  P.L.  93-357, 
88  Stat.  392:  delegation  of  authority  by  the 
Sec.  of  Agri..  7  CFR  2.23:  delegation  of 
authority  by  the  Asst.  Sec  for  Rural 
Development.  7  CFR  2.70;  delegations  of 
authority  by  Dir..  OEO  29  FR  14784.  S3  FR 
98601 


Subpart  O- Management  Advice  to 
Individual  Borrowers  and  Applicants 


91924.51 

This  subpart  sets  forth  policies  for 
providing  management  advice  to 
individual  applicants  and  borrowers. 
The  term  "individual"  as  used  in  this 
Subpart  applies  to  individuals  and  to 
farming  partnerships,  corporations  and 
cooperatives,  receiving  or  already 
having  Farm  Ownership  (FO).  Soil  and 
Water  (SW).  Operating  (OL).  Emergency 
(EM],  Economic  Emergency  (£E), 
Recreation  (RL).  Special  Livestock  (SL). 
and  Economic  Opportunity  (EO)  loan  or 
Rural  Housing  loans  for  farm  Service 
buildings  (RHF)  loans.  This  subpart 
applies  to  insured  loan  applicants/ 
borrowers  who  depend  on  farm  income 
for  loan  repayment  including  Rural 
Housing  (RH)  borrowers  who  are  also 
indebted  for  a  farmer  program  loan  that 
is  not  collection  only  or  a  judgment 
account  and  those  FO.  SW  and/ or  OL 
loan  applicants  and  borrowers  who  use 
the  services  of  a  "New  Full-Time  Family 
Farmer  and  Rancher  Development 
Committee."  (See  Exhibit  A  of  this 
subpart). 

91924.52—1924.5$    [RMerved] 

9  1924.59    Credn  counaeltno. 

The  County  Supervisor  will  provide 
credit  counseling  to  applicants  and 
borrowers  by  advising  them  of  ways  to 
use  credit  to  make  profitable 
adjustments  in  operations,  sources  of 
available  credit  general  conditions 
under  which  credit  is  usually  available, 
and  methods  of  presenting  requests  for 
credit  to  lenders. 

(a)  In  credit  counseling  with 
applicants  who  do  not  qualify  for  FmHA 
loans,  the  County  Supervisor  will: 

(1)  Explain  why  the  applicant  does  not 
meet  FmHA  eligibility  requirements  and. 
if  appropriate,  why  other  credit  should 
be  available.  If  the  applicant  has  filed 
an  application  for  FmHA  assistance,  the 
procedure  set  out  in  Subpart  B  of  Part 
1900  of  this  chapter  must  be  followed. 

(2]  AdvTse  applicants  on  adjusting 
plans  of  operation  and  credit  requests. 

(b)  In  credit  counseling  with  eligible 
applicants  and  borrowers  the  County 
Supervisor  will: 

(1)  Assist  in  planning  for  the  use  of 
FmHA  and  other  credit 

(2)  Advise  the  applicant  or  borrower 
of  FmHA's  credit-elsewhere 
requirements  and  assist  in  the 
determination  of  the  amount  of  other 
credit  best  suited  for  the  applicant  or 
borrower. 
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$1924.57    Planning. 

(a)  Long-Times  plans  (Form  FmHA 
431-1,  "Long-Time  and  Home  Plan  "). 
The  long-time  plan  reflects  long-time 
aims  and  objectives.  It  will  be  required 
of  each  applicant  or  borrower  engaged 
in  farming  who  is  receiving  a  loan  when 
the  major  adjustments  or  improvements 
needed  will  not  be  completed  the  first 
full  crop  year.  The  long-time  plan,  when 
developed,  will  be  completed  before 
preparing  the  annual  plan,  and  revised 
as  conditions  require. 

(b)  Annual  plan  (Form  FmHA  431-2. 
"Farm  and  Home  Plan, "  and  Form 
FmHA  1962-1,  "Agreement  for  the  Use 
of  Proceeds  Release  of  Chattel  and /or 
Farm  Income, "  or  other  plans 
acceptable  to  FmHA.  These  two  forms 
will  cover  the  12-month  period  (or  crop 
year]  which  most  accurately  reflects  the 
annual  production  cycle  of  the 
operation.  The  references  to  Form 
FmHA  431-2  in  this  regulation  mean  this 
form  or  other  plans  or  documents 
acceptable  to  FmHA  which  include 
similar  information  necessary  for  FmHA 
to  make  a  decision. 

(1)  Form  FmHA  1962-1  must  be 
completed  once  each  year  for  all 
borrowers  with  FmHA  loans  secured  by 
chattels.  Form  FmHA  431-2  will  be 
required  for  those  borrowers: 

(i)  Receiving  initial  loans. 

(ii)  Receiving  subsequent  FmH.\  loans 
or  funds  from  other  credit  sources  under 
FmHA  subordination  agreements  or  lien 
waivers. 

(iii)  Who  are  experiencing  financial 
and/or  production  management 
problems. 

(iv)  Who  are  requesting  servicing 
options  on  Form  FmHA  1924-28 
"Borrower  Acknowledgment  of  Notice 
of  Intent  to  Take  Adverse  Action." 

(v)  Who  have  had  payments  deferred. 

(vi)  Who  are  making  major 
adjustment  to  their  operation. 

(vii)  Who  have  limited  resource  loans. 

(2)  Interim  plan  may  be  developed  for 
the  remainder  of  the  current  years 
operation  to  supplement  an  annual  plan 
for  the  following  year  in  those  cases 
where  the  annual  plan  alone  would  not 
be  sufficient  to  accurately  show  the 
complete  cycle  of  the  operation.  This 
plan  and  Form  FmHA  1962-1  will  show 
the  planned  use  of  of  income  to  be 
received  from  livestock  and  crops  held 
for  sale,  and  cash  on  hand  at  that  time. 

(c)  Responsibility  of  County 
Supervisor  County  Supervisor  will: 

(1)  Stress  the  need  to  correlate  long- 
time and  annual  plans  when  both  are 
being  developed. 

(2)  Develop  a  list  of  key  farm 
management  and  financial  management 
practices  for  major  enterprises,  which 
will  be  updated  annually.  The  County 


Supervisor  will  advise  borrower  of  these 
practices  and  those  practices  not 
already  used  by  a  borrowers  will  be 
incorporated  into  the  developing  long- 
time and  annual  plans. 

(3)  Require  applicants  when 
developing  their  long-time  and  annual 
plans  to  fully  utilize  plans  developed,  if 
any.  with  the  assistance  of  the  Soil 
Conversation  Service  (SCS),  the 
Extension  Service  (ES),  or  other  agency 
or  farm  management  service. 

(4)  Plan  for  the  appropriate  use  of 
income  with  the  applicant  in  accordance 
with  Subpart  A  of  Part  1962  of  this 
chapter. 

(5)  Determine  the  feasibility  of  the 
plans.  Plans  must  show  the  borrower 
will  be  able  to: 

(i)  Pay  all  operating  expenses. 

(ii)  Meet  necessary  payments  on 
debts. 

(iii)  Maintain  necessary  livestock, 
farm  and  home  equipment  and 
buildings  to  the  extent  that  such  items 
have  not  been  provided  for  in  the 
operating  expenses. 

(iv)  Have  a  reasonable  standard  of 
living. 

(v)  Provide  for  any  essential  capital 
purchases  or  improvement 

(d)  Documention  and  revision  of 
plans.  (1)  Plans  will  be  documented  in 
sufficient  detail  to  adequately  reflect  the 
overall  condition  of  the  operation. 

(2)  Initial  and  subsequent  plans  and 
Form  FmHA  1962-1  will  be  revised 
whenever  significant  changes  in  the 
borrower's  operation  occur  during  the 
year.  The  plan  and  Form  FmHA  1962-1 
will  be  marked  "Revision"  and  changes 
noted  by  crossing  out  any  original 
estimates  and  inserting  new  estimate 
immediately  above.  The  borrowers  will 
initial  and  date  major  revisions  to  the 
plan  and  Form  FmHA  1962-1. 

91924.59    Recordkeeping. 

(a)  Purpose.  All  borrowers  engaged  in 
farming  must  maintain  and  use  farm 
records  which  after  the  loan  is  made 
will  enable: 

(1)  Borrowers  to  make  management 
decisions  and  to  nnalyze  their  farming 
operations. 

(2)  FmHA  to  determine  eligibility  for 
loan  assistance,  to  analyze  borrower's 
fanning  operations,  and  to  determine 
whether  borrowers  have  made  prudent 
management  decisions. 

(b)  Responsibilities.  (1)  Borrowers 
must  select  and  maintain  a  record 
keeping  system  which  adequately  meets 
the  needs  of  their  farming  operations 
and  which  provides,  as  a  minimum,  a 
record  of  the  annual  cash  flow, 
beginning  and  end  of  year  balance 
sheets,  and  an  income  statement. 
Borrowers  receiving  EM  loans  of 


$100,000  or  more  will  be  reqtlired  to  use 
a  record  keeping  system  or  accounting 
service  which  prtmdes,  as4  minimum,  a 
monthly  cash  flowstJrtertient  a  change 
in  financial  position  statement 
beginning  and  end  of  year  balance 
sheets,  and  an  income  statement.  Such 
borrowers  will  be  encouraged  to  use  a 
computer  record  keeping  system  when 
available. 

(2)  County  Supervisors  will  determine 
whether  borrowers  have  selected, 
established,  and  are  maintaining 
appropriate  record  keeping  systems. 
Such  systems  may  include  the  farm 
record  book  (Form  FmHA  432-1,  "Farm 
Family  Record  Book")  available  through 
FmHA,  other  record  books,  or  a  suitable 
svstcm  offered  by  a  farm  management 
service,  State  Extension  Service,  or 
conunercial  record  keeping  or 
accounting  service. 

91924.59    SupervWon. 

(a)  Purpose.  Supervision  will  be  given 
by  the  County  Supervisor  to  protect  the 
Government's  interest  and  to 
accomplish  the  purpose  of  the  loan. 

(b)  Responsibility  of  County 
Supervisor  The  County  Supervisor  will 
determine  and  select  the  appropriate 
method  of  supervision  to  be  used  for 
each  borrower. 

(c)  Supervisory  methods.  Supervision 
may  be  given  through  farm  visits,  review 
of  farm  records,  collateral  inspections, 
meetings  with  borrowers  on  an 
individual  or  group  basis,  letters, 
telephone,  etc.  A  complete  record  of 
each  visit  meeting,  or  other  contact  will 
be  made  in  the  case  file  running  record, 
underscoring  those  items  which  require 
follow-up  action. 

(d)  Farm  Visits.  (1)  A  minimum  of  one 
visit  a  year  will  be  made  by  the  County 
Supervisor  to  borrowers  who  have  been 
indebted  for  less  than  one  full  crop  year, 
or  who  have  been  sent  Form  FmHA 
1924-25,  "Notice  of  Interest  to  Take 
Adverse  Action,"  who  have  had  their 
loans  reamortized,  rescheduled, 
consolidated  and/or  deferred  or  who 
have  limited  resource  loans.  The  District 
Director  will  visit  a  sufficient  number  of 
borrowers  to  assure  that  the  cases  are 
being  handled  properly.  In  cases 
involving  borrowers  with  RH  loans  on 
nonfarm  tracts,  periodic  inspections 
ordinarily  will  be  made  only  if 
foreclosure  action  is  likely  to  be  taken, 
the  property  has  been  abandoned,  or 
when  necessary  to  protect  the  interest  of 
the  Government. 

(2)  Visits  will  be  coordinated  with 
required  inspections  of  security. 

(3)  The  County  Supervisor  will  use  the 
following  priorities  in  scheduling  routine 
visits: 
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(i)  Borrowers  who  have  been  indebted 
less  than  one  full  crap  year. 

(u)  Borrowers  who  have  been  teat 
Fooa  FbHA  1924-25. 

(iii)  Borrowers  who  have  had  thetr 
loans  reamortized.  rescheduled, 
consolidated  and/or  deferred  or  have 
limited  resource  loans. 

(iv)  Borrowers  receiving  annual 
production  type  loans. 

(v)  Other  borrowers. 

11924.60    Anslysia. 

(a)  Purpose  of  Analyses.  No  fanner 
can  operate  successfully  during  the  crop 
year  wnthout  an  understanding  of  what 
is  happening  in  the  business.  Without 
the  use  of  properly  prepared  financial 
statements,  an  operator  will  have  a  hard 
time  surviving  in  today's  farming. 
Financial  records  and  analyses  point  out 
exactly  what  happened  the  previous 
year,  and  indicate  the  most 
economically  feasible  corrections. 

Specifically,  analyses  are  used  to: 

(1)  Show  the  operator  the  cost  or 
profit  of  a  management  decision.  These 
figures  can  then  be  used  to  make  other 
management  decisions  that  will  increase 
the  e^iciency  and/or  profitability  of  the 
operation. 

(2)  Assist  the  operator  in  determining 
whether  the  type  and  scope  of  the 
operation  are  practical  and  profitable. 

(3)  Determine  success  in  key 
management  practices  resulting  in  an 
improved  return:  or  revealing  a  decision 
that  reduces  net  doUar  return. 

(4)  Monitor  progress  of  borrowers  in 
achieving  long-range  goals  and  in 
graduating  to  other  credit. 

(5)  Help  the  County  Supervisor 
determine  how  much  individual 
supervision  will  be  required  for  each 
borrower.  The  analysis  will  also  help 
the  County  Supervisor  determine 
feasibility  of  continuing  with  a 
borrower. 

(6)  Help  the  borrower  and  the  County 
Supervisor  prepare  an  annual  plan  of 
operation  for  the  next  year  and  help 
them  make  sound  management 
decisions. 

(b)  Items  considered  for  making  an 
analysis.  The  following  are  some  of  the 
items  that  should  be  considered  during 
an  analysis. 

(1)  Resources  available. 

(2)  Options  for  types  of  enterprises 
available  for  the  operation  such  as  com 
V.  soybeans,  sell  the  crops,  v.  feeding  it 
to  livestock,  etc. 

(3)  Comparison  of  the  production  of 
livestock,  hvestock  products  or  crops  to 
past  productioa. 

(4]  The  productioa  of  this  farming 
operation  as  compared  to  similar 
farming  operations. 


(5]  Financial  progress — such  as 
increase  or  decrease  of  debts  as 
compared  to  the  increase  or  decrease  of 
assets. 

(6]  Cost  of  operating  expenses  as 
compared  to  previous  years  and  similar 
farming  operation. 

(7)  E)ebt  repayment  as  compared  to 
money  available  to  pay  debts. 

(8)  Experience  and  ability  of  the 
borrower. 

(9)  Availability  and  cost  of  credit 

(c)  Responsibility  of  County 
Si^jervisor.  The  County  Supervisor  wilL 

(1)  Adjust  the  analysis  to  the  needs  of 
each  borrower  and  FmHA. 

(2)  Determine  the  date  and  place  of 
the  analysis,  and  scheduling  the 
analysis  at  the  time  of  year  when  the 
most  e^ecdve  results  will  be  obtained 

(3)  Document  and  report  the  results  of 
the  analysis. 

(i)  Assist  the  borrower  in  completing 
the  "actual "  plan  and  Form  FmHA  1962- 
1  for  the  current  year  if  necessary,  and 
in  recording  a  complete  plan  for  the  next 
year  and  completing  Form  FmHA  1962- 
1. 

(ii)  Obtain  a  copy  of  completed  plans 
and  Form  FmHA  1962-1.  Make  a 
complete  entry  in  the  case  file  running 
record  of  results  and  agreements 
reached  during  the  analysis, 
underscoring  those  items  requiring 
following  action. 

(iii)  Record  the  results  on  Form  FmHA 
1960-12.  "Financial  Farm  Analysis 
Summary  for  Delinquent  Farmer 
Program  Borrowers." 

(d)  Conducting  analysis.  An  analysis 
will  be  conducted  for  borrowers: 

(1)  Who  are  seriously  delinquent  (over 
$100,000)  or  who  request  assistance  on 
Form  FmHA  1924-26.  (Revised) 

(2)  Who  are  experiencing  financial 
and/or  production  management 
problems. 

(3)  Who  are  reorganizing  or 
implementing  a  major  change  in 
operations  which  has  not  been 
completed. 

(4)  At  the  end  of  the  first  full  crop  year 
after  receiving  an  initial  loan  and  each 
year  thereafter,  imtil  the  County 
Supervisor  determines  the  borrower  in 
conducting  the  operation  satisfactorily. 

(5)  Who  have  been  granted  deferral. 

(6)  Who  have  limited  resource  loan(s). 

9  1924.61    Nonfarm  antsfprisas. 

This  is  any  business  enterprise  which 
supplements  farm  income  by  providing 
goods  or  services  for  which  there  is  a 
need  and  a  reasonably  reliable  market 
The  saoie  general  policies  covered  in 
this  Subpart  for  giving  management 
assistance  to  an  applicant  or  borrower 
on  farm  loans  will  be  followed  in 
dealing  with  an  applicant  or  borrower  or 


nonfarm  enterprise  loans.  The 
appropriate  plans  and  record  book  will 
be  substituted  far  the  nonfarm 
enterpirse.  Form  FmHA  431-4.  "Business 
Analysis  Nonagncultural  Enterprise." 
FmHA  432-10,  "Business  and  Family 
Record  Book."  available  at  most  Fn^HA 
offices  can  be  used  for  these  purooses. 

(1924.62    Stats  supplements. 

The  State  Director  may  supplement 
this  subpart  as  necessary  to: 

(a)  Assure  that  each  area  included 
under  the  heading  of  management 
assistance  will  be  carried  out 
uniformly  and  effectively  and  to  as.sigii 
responsibilities  to  District  Directors  and 
other  members  of  the  State  staff. 

(b)  Obtain  iaformation  needed  in  the 
State  about  the  performance  of 
individual  borrowers  and  the  results  of 
management  assistance  carried  out  in 
each  County  Office. 

(c)  Assure  key  farm  management  and 
financial  management  practices  are 
established  and  kept  cuifent  in  each 
County  Office. 

§§1924.63-1924.70    (Rasarvadl 

S  1924.71    Delinquent  tKwrowers. 

The  Fmance  Office  will  send  each 
County  Office  of  list  of  all  delinquent 
OL.  FO.  SW.  RL.  EM.  EE.  EO.  SL  and  RH 
for  farm  service  buildings  borrowers 
effective  March  31.  June  30.  September 
3a  and  December  31. 

All  borrowers  that  are  more  than  $100 
behind  schedule  on  their  FmHA  loan 
payments  on  March  31  will  immediately 
be  sent  Form  FmHA  1924-25.  "Notice  of 
Intent  to  Take  Adverse  Action."  Form 
FmR\  1924-14.  "Notice—Farmer 
Program  servicing  Options  Including 
Deferral  and  Borrower  Responsibilities." 
to  show  that  FmHA  intends  to 
accelerate  the  account(8)  and  FmHA 
From  1924-26,  "Borrower 
Acknowledgement  of  Notice  of  Intent  to 
Take  Adverse  Action."  cases  involving 
litigation  will  be  handled  in  accordance 
with  the  ad\ice  of  OGC 

§  1924.72    Borrowers  who  receive  Form 
FmHA  1924-25. 

(a)  If  the  borrower  fails  to  respond 
within  30  days  from  receipt  of  the 
notice,  FmHA  will  proceed  with  the 
intended  action(s).  Such  actions  are  not 
appealable. 

(b)  If  the  borrower  checks  one  of  the 
blocks  in  Paragraph  I  of  Form  FmHA 
1924-26  and  the  County  Supervisor 
approves  the  request  for  servicing,  the 
notice  will  be  considerd  terminated.  If 
the  request  is  denied,  the  County 
Supervisor  will  notify  the  borrower  in 
writing  of  the  denial  with  the  reasons 
and  facts  supporting  the  denial.  The 
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borrower  will  be  advised  of  appeal 
rights  in  accordance  with  Subpart  B  of 
Part  1900  of  this  chapter  and  the  appeal 
will  cover  the  denial  of  the  request  for 
servicing  and  the  other  adverse  actions 
FmHA  intends  to  take.  If  the  borrower 
(or  representative)  fails  to  attend  the 
scheduled  conference  without  a 
legitimate  excuse  or  fails  to  provide  the 
necessary  information,  the  County 
Supervisor  will  send  Exhibit  B-6  to 
subpart  B  of  Part  1900  of  this  chapter. 

(c)  If  the  borrower  checks  any  of  the 
blocks  in  Paragraph  II  of  Form  FmHA 
1924-26,  any  appeal  will  be  handled 
under  Subpart  B  of  Part  1900  of  this 
chapter.  If  the  borrower  completes 
Paragraph  II  to  show  that  no  appeal  is 
desired,  FmHA  will  proceed  to  take  the 
adverse  action. 

(d)  If  the  borrower  checks  any  of  the 
blocks  in  Paragraph  III  of  Form  FmHA 
1924-26,  but  cannot  complete  the  action 
within  60  days,  FmHA  will  proceed  to 
take  adverse  action  against  the 
borrower  and  no  appeal  will  be  allowed. 

(e)  If  the  borrower  incorrectly 
completes  Form  FmHA  1926-26,  the 
County  Supervisor  will  contact  the 
borrower  to  inform  the  borrower  of  the 
problem  and  request  the  borrower  to 
submit  a  corrected  form  within  10  days 
of  the  contact.  If  the  borrower  fails  to 
submit  a  corrected  form  within  10  days 
of  the  contact  FmHA  will  proceed  with 
the  intended  adverse  action  and  it  will 
nut  be  appealable.  The  contact  and  date 
will  be  recorded  in  the  borrower's 
County  Office  case  file. 

§  1924.73    FoNowup  supervisory  actions  by 
District  Directors  and  State  Office  staff. 

(a)  Followup  by  the  District  Director. 
The  District  Director  is  responsible  for 
seeing  that  the  County  Office  staff 
correctly  handled  any  requests  made  by 
borrowers  of  Form  FmHA  1924-28  in  an 
effective  and  timely  manner.  This  will 
include  visits  to  evaluate  a  sufficient 
number  of  such  cases  to  determine 
whether  the  desired  results  are  being 
obtained  and  to  determine  what  further 
training  may  be  needed  by  the  County 
Supervisor  is  supervising  such  cases. 
The  District  Director  will  continue 
followup  actions  periodically  as  needed 
to  obtain  the  disired  results  in  each 
County  Office  area.  The  followup  will 
include  a  through  review  of  any 
subsequent  loan  being  made  to  the 
borrower  to  assure  that  the  plan 
incorporates  the  corrective  action 
agreed  upon.  This  review  will  be 
recorded  by  the  District  Director  in  the 
running  case  record  of  the  borrower's 
County  Office  file. 

(b)  Followup  by  State  Office  staff.  (1) 
The  State  director  is  responsible  for 
seeing  that  the  special  actions 


prescribed  by  this  subpart  are  carried 
out  by  the  County  Supervisors  and 
District  Directors.  (2)  Farmer  program 
loan  chiefs  and  specialists  should 
review  a  representative  sample  of 
deliquent  and  problem  cases  during 
each  visit  to  a  County  Office  to  assure 
that  a  thorough  analysis  has  been  made, 
that  appropriate  action  has  been  taken, 
and  to  determine  what  further  training, 
if  any,  is  needed  for  the  District  Director 
and  County  Supervisor. 

(1)  The  State  and/or  District  Office 
should  periodically  review  the  progress 
made  in  servicing  these  cases. 

§§1924.74-1924.100    [Rsserved). 
PART  1941— OPERATING  LOANS 

Subpart  A— Oparating  Loan  Policies, 
Procaduras,  and  Auttiortzations 

17.  In  S  1941.18,  paragraph  (c)  is 
revised  to  read  as  follows: 

91941.16    Rates  and  terms. 

(c)  Consolidation  or  rescheduling. 
When  the  loan  approval  official 
determines  that  consoUdation  or 
rescheduling  will  assist  in  the  orderly 
collection  of  an  OL,  the  loan  approval 
official  may  take  such  action  in 
accordance  with  Subpart  A  of  Part  1951 
of  this  chapter. 


PART  1943— FARfM  OWNERSHIP.  SOIL 
AND  WATER  AND  RECREATION 

Subpart  A— Insurad  Farm  Ownarship 
Loan  Policias,  Procaduras  and 
Authorizations 

18.  In  S  1943.18,  paragraph  (a)  and  the 
introductory  paragraph  of  paragraph  (b) 
are  revised,  paragraphs  (b)(1)  and  (b)(2) 
are  removed  and  the  introductory 
paragraph  of  paragraph  (c)(3)  is  revised 
to  read  as  follows: 

§  1 943. 1 8    Rates  and  Terms. 

(a)  Terms  of  loans.  Each  loan  will  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  such  shorter  period  as  may 
be  necessary  to  assure  the  loan  will  be 
adequately  secured,  taking  into  account 
the  probable  depreciation  of  the 
security.  The  loan  approval  official  will 
also  consider  the  repaj'ment  ability  of 
the  applicant,  as  reflected  in  the 
completed  Form  FmHA  431-2,  "Farm 
and  Home  Plan,"  when  setting  the  term. 
In  any  case  there  must  be  an  interest 
payment  scheduled  at  least  annually  in 
accordance  with  the  FMI  for  Form 
FmHA  1940-17,  "Promissory  Note." 


(b)  Reamortization.  When  the  loan 
approval  official  determines  that 
reamortization  will  assist  in  the  orderly 
collection  of  any  FO  loan,  the  loan 
approval  official  may  take  such  action 
in  accordance  with  Subpart  A  of  Part 
1951  of  this  chapter. 

(c)  •  •  • 

(3)  A  lower  interest  rate  borrower  will 
pay  the  initial  interest  rate  for  3  jwars. 
At  the  end  of  3  years,  and  every  two 
years  thereafter,  the  loan  will  be 
reviewed  by  the  County  Supervisor  to 
determine  the  interest  rate  to  be 
charged.  Before  deciding  whether  to 
change  the  interest  rate  or  leave  it 
unchanged,  the  County  Supervisor 
should  consider. 


Subpart  B—lnaufad  Sou  Mid  Walar 
Loan  Policlaa,  Procaduraa  and 
AutfiorissMona. 

19.  In  §  1943.68,  paragraph  (a)  and  the 
introductory  paragraph  of  (b)  are 
revised  and  paragraphs  (b)(1)  and  (b)(2) 
are  removed  to  read  as  follows: 

§1943.68    Rates  and  Terms. 

(a)  Terms  of  Loans.  Each  loan  will  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  such  shorter  period  as  may 
be  necessary  to  assure  the  loan  will  be 
adequately  secured,  taking  into  account 
the  probable  depreciation  of  the 
security.  The  loan  approval  official  will 
also  consider  the  repayment  ability  of 
the  applicant  as  reflected  in  the 
completed  Form  FmHA  431-2.  "Farm 
and  Home  Plan."  when  setting  the  term. 
In  any  case,  there  must  be  an  interest 
payment  scheduled  at  least  annually  in 
accordance  with  the  FMI  for  Form 
FmHA  1940-17,  "Promissory  Note." 

(b)  Reamortization.  When  the  loan 
approval  official  determines  that 
reamortization  will  assist  in  the  orderly 
collection  of  any  SW  loan,  the  loan 
approval  official  may  take  such  action 
in  accordance  with  Subpart  A  of  Part 
1931  of  this  chapter. 

•         •         *        *        * 

Subpart  C— insurad  Recreation  Loan 
Policias,  Procaduras,  snd 
Authorizations 

20.  In  9  1943.118,  paragraphs  (a)  and 
the  introductory  paragraph  of  paragraph 
(b)  are  revised  and  paragraphs  .(b)(1) 
and  (b)(2)  are  removed  to  read  as 
follows: 

§1943.118    Rates  and  tenns. 

(a)  Terms  of  Loans.  Each  loan  will  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  such  shorter  period  as  may 
be  necessary  to  assure  the  loan  will  be 
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adequately  secured,  taking  into  account 
the  probable  depreciations  of  the 
security.  The  loan  approval  ofTicial  will 
also  consider  the  repayment  ability  of 
the  applicant,  as  reflected  in  the 
completed  Form  FmHA  431-2,  "Farm 
and  Home  Plan."  when  setting  the  term. 
In  any  case,  there  must  be  an  interest 
payment  scheduled  at  least  annually  in 
accordance  with  the  FMI  for  Form 
FmHA  1940-17.  "Promissory  Note." 

(b)  Reamortization.  When  the  loan 
approval  official  determines  that 
reamortization  will  assist  in  the  orderly 
collection  of  any  RL  loan  the  loan 
approval  official  may  take  such  action 
in  accordance  with  Subpart  A  of  Part 
1951  of  this  chapter. 


PART  1945— EMERGENCY 

Subpart  D— Emergency  Loan  Policies, 
Procedures  and  Auttiorizations 

21.  in  S  1945.168,  the  introductory 
paragraph  of  paragraph  (b)  and 
paragraph  (c)  are  revised  to  read  as 
follows:  ; 

§1945.1M    Rates  sMi  tenns. 
*         •         •         *         • 

(b)  Terms  of  loans.  Loans  will  be 
scheduled  for  repayment  at  such  time  as 
the  FmHA  approval  official  may 
determine,  consistent  with  the  purpose 
of  and  need  for  the  loan.  The  approval 
official  will  also  consider  the  useful  life 
of  the  security  and  the  repayment  ability 
of  the  applicant,  as  reflected  in  the 
completed  Form  FmHA  431-2,  "Farm 
and  Home  Plan,"  when  setting  the  term 
of  each  loan.  In  any  case,  there  must  be 
an  interest  installment  scheduled  at 
least  annually. 
***** 

(c)  Consolidation,  rescheduling,  and 
reamortization.  When  the  loan  approval 
official  determines  that  consolidation, 
rescheduling,  or  reamortization  will 
assist  in  the  orderly  collection  of  an  EM 
loan,  the  loan  approval  official  may  take 
such  action  in  accordance  with  Subpart 
A  of  Part  1951  of  this  chapter. 


PART  1951— SERVICING  AND 
COLLECTIONS 

Subpart  A— Account  Servicing  Policies 

22.  Section  1951.1  is  revised  to  read  as 
follows: 

91951.1    Purpose. 

This  subpart  sets  forth  the  policies, 
and  procedures  to  use  in  servicing 
Operating  Loan  (OL),  Farm  Ownership 
Loan  (FO),  Soil  and  Water  Loan  (SW). 
Recreation  Loan  (RL),  Emergency  Loan 


(EM),  Economic  Emergency  Loan  (EE), 
Special  Livestock  Loan  (SL).  Economic 
Opportunity  Loan  (EO).  and  Rural 
Housing  loan  for  farm  service  building 
(RHF)  accounts. 

23.  In  S  1951.6  paragraph  (a)  is  revised 
to  read  as  follows: 

S  19S1.6    HandUng  payments. 

(a)  Payments  of  Rural  Housing  (RH) 
loans.  Payments  on  RH  loans  will  be 
handled  in  accordance  with  part  1951, 
Subparts  B  and  G  of  this  chapter. 

*  *  «  •  * 

24.  In  S  1951.7,  paragraph  (b)(2)  is 
removed  and  paragraphs  (b)(3)  and 
(b)(4).  and  (b)(5)  are  redesignated  as 
(b)(2),  (b)(3),  and  (b)(4),  and  paragraphs 
(cj,  (d),  and  (e)  are  revised  to  read  as 
follows: 

§  1951.7    Accounts  of  borrowers. 

*         •        •        *        • 

(c)  Notifying  borrowers  of  payments. 
County  Supervisors  will  notify 
borrowers  of  the  dates  and  amounts  of 
payments  that  have  been  agreed  on  for 
all  types  of  accounts.  Form  FmHA  451-3, 
"Reminder  of  Payment  to  be  Made."  or 
similar  form  approved  by  the  State 
Director,  will  be  used.  The  form  will  not 
contain  any  language  indicating  that  an 
account  is  delinquent.  These  notices  will 
be  timed  to  reach  borrowers 
immediately  before  the  receipt  of  the 
income  from  which  the  payments  should 
be  made  or  before  the  installment  due 
date  on  the  note,  as  appropriate,  and 
may  include  other  pertinent  information 
such  as  a  reference  to  agreements 
reached  during  the  year  and  sources  of 
income  from  which  the  payment  was 
planned.  Such  notices  need  not  be  sent 
when  frequent  payments  are  scheduled 
and  the  borrower  customarily  makes  the 
payments  when  due. 

(d)  Subsequent  servicing.  When  a 
borrower  fails  to  make  a  payment  as 
agreed,  the  County  Supervisor  will 
notify  the  borrower  in  accordance  with 
S  1924.71  of  Subpart  B  of  Part  1924  of 
this  chapter. 

(e)  Maintaining  records  of  accounts  in 
County  Offices.  Records  of  the  accounts 
of  FmHA  borrowers  will  be  maintained 
in  the  County  Office  on  Forms  FmHA 
1905-1,  FmHA  1905-5,  and  FmHA  1905- 
10,  "Advice  of  Borrower's  Change  of 
Address  or  Name,"  as  provided  in 
FmHA  Instruction  1905-A  (available  in 
any  FmHA  office.). 
*****  * 

25.  In  9  1951.8.  paragraphs  (a),  (b)(1). 
(b)(7).  and  (c)  are  revised  to  read  as 
follows: 

9  1951.8    Types  of  payments. 

(a)  Regular  payments.  Regular 
payments  are  all  payments  other  than 


extra  payments  and  refunds.  Usually, 
regular  payments  are  derived  from  farm 
income  (as  defined  in  9  1962.4(j)  of 
Subpart  A  of  Part  1962  of  this  chapter) 
or  non-farm  income,  and  do  not  include 
proceeds  from  the  sale  of  other  chattel 
or  real  estate  security.  Regular 
payments  also  include  payments 
derived  from  sources  such  as 
Agricultural  Stabilization  and 
Conservation  Service  payments  (other 
than  those  referred  to  in  paragraph  (b) 
of  this  section),  off-farm  income, 
inheritances,  life  insurance,  and  normal 
income  as  defined  in  Subpart  A  of  Part 
1872  of  this  Chapter  (FmHA  Instruction 
465.1),  including  income  from  leases  or 
bonuses.  All  payments  to  the  Finance 
Office  by  direct  payment  borrowers  are 
considered  regular  payments. 

(b)  *  *  * 

(1)  Sale  of  chattels  other  than  chattels 
which  will  be  sold  to  produce  farm 
income  or  real  estate  security,  including 
rental  or  lease  of  real  estate  security  of 
a  depreciating  or  depleting  nature. 
***** 

(7)  Transactions  of  a  similar  nature 
which  reduce  the  value  of  security  other 
than  chattels  which  will  be  sold  to 
produce  farm  income. 

(c)  Refunds.  Refunds  are  payments 
derived  from  the  return  of  unused  loan 
funds,  except  that  the  term  "refunds"  as 
used  in  Form  1^0-17,  "Promissory  ' 
Note."  will  be  construed  to  mean  the 
return  of  funds  advanced  for  capital 
goods,  when  a  loan  is  made  for 
operating  purposes. 

26.  In  91951.10  the  introductory 
paragraph,  and  the  introductory 
paragraph  of  paragraphs  (a)(1).  and 
paragraph  (a)(2).  (a)(3).  and  (a)(5)  are 
revised,  paragraph  (b)(1)  is  removed, 
and  paragraph  (b)(2)  is  redesignated  as 
the  introductory  paragraph  of  paragraph 
(b).  to  read  as  follows: 

91951.10    Application  of  payments  on 
Operating  (OL).  Emergency  (EM),  Economic 
Emergency  (EE),  Economic  Opportunity 
(EO)  loans  to  Individuals.  Soil  and  Water 
conservation  (SW)  coded  "24",  and  other 
production  type  loan  accounts. 

Employees  receiving  payments  on  OL. 
EM,  EE.  EO.  SW  coded  "24".  and  other 
production-type  loan  accounts  will 
select,  in  accordance  with  the  provisions 
of  this  paragraph,  the  account(s)  to 
which  such  payment  will  be  applied.  All 
payments  on  OL  and  EM  loans 
approved  on  or  before  December  31. 
1971.  will  be  credited  by  the  Finance 
Office  first  to  unpaid  billed  interest  and 
then  to  principal.  All  payments  on  all 
other  loans  including  OL  and  EM  loans 
approved  after  December  31. 1971.  will 
be  credited  first  to  a  portion  of  any 


Federal  Register  /  Vol.  49.  No.  232  /  Friday.  November  30.  1984  /  Proposed  Rules  47D19 


deferred  interest  and  then  to  interest 
accrued  to  the  date  of  the  payment  and 
then  to  principal. 

(a)  •  *  • 

(1)  Payments  from  farm  income  or 
from  assignments  of  income  will  be 
applied  first  to  accounts  with  small 
balances,  including  recoverable  costs,  to 
remove  such  accounts  from  the  records. 
Any  balance  will  be  applied  on  debts 
secured  by  the  lien  in  the  following 
order: 


(2)  Non-farm  income  and  payments 
derived  from  the  sale  of  real  estate 
security,  will  be  applied  to  the  earliest 
account  secured  by  the  earliest  lien 
covering  such  security.  The  amount  to 
be  applied  to  principal  will  be  applied  to 
the  final  unpaid  installment(s). 

(3)  On  partial  refunds  of  loan 
advances,  the  amount  to  be  applied  to 
the  principal  will  be  applied  to  the  final 
unpaid  installment  on  the  note  which 
evidences  such  advance;  however,  a 
refund  of  an  advance  for  current  farm 
and  home  expenses  repayable  within 
the  year  may  be  applied  to  the  principal 
on  the  first  unpaid  installment  on  such 
note  as  a  regular  payment 

(4)  •  •  * 

(5)  When  non-farm  assets  have  been 
sold,  the  payments  will  be  applied  as  set 
out  in  9  1945.156(b)(3)  of  Subpart  D  of 
Part  1945  of  this  chapter  if  they  we  sold 
as  a  condition  for  EM  loan  assistance. 


(b)  Payments  in  full.  Errors  of  a 
significant  amount  in  computation  or 
collection  will  be  called  to  the  attention 
of  the  collection  official  by  the  Finance 
Office.  The  borrower's  note  will  not  be 
returned  until  the  balance  on  the  loan 
account  is  paid  in  full.  Claims  by  or  on 
behalf  of  the  borrowers  that  the 
amounts  owed  have  been  computed 
incorrectly  will  be  referred  to  the 
Finance  Office. 

27.  In  9  1951.11.  paragraph  (a)(2]  is 
revised,  paragraph  (b)(3)  is  removed, 
and  paragraph  (d)(l)(i).  (d)(l)(ii)(F),  and 
(d)(2)  are  revised  to  read  as  follows: 

9  1951.1 1    Application  of  payments  on  real 
estate  accounts. 

(a)  •  •  • 

(2)  All  regular  pajmients  on  insured 
loan  accounts  will  be  apphed  first  to 
any  unpaid  balance  of  the  insurance 
account,  including  unpaid  interest  on 
any  advance  from  the  insurance  fund 
which  is  shown  on  the  statement  of 
account,  second  to  a  portion  of  any 
deferred  interest  and  third  to  Interest 
^cciu-ed  on  the  note  as  of  the  date  of  the 
receipt  of  payment.  Any  remainder  will 
be  applied  to  the  principal  balance  on 
the  note.  For  amortized  cost  item , 
accounts  application  will  be  made  to 


only  amount  due  before  application  to  a 
portion  of  any  deferred  interest,  accrued 
interest  and  principal  on  the  note. 

*        *        •        •        • 

(d)  Finance  Office  handling. 

(1)  Regular  payment  will  be  handled 
as  follows: 

(i)  Amounts  paid  on  direct  loan 
accounts  will  be  credited  to  the 
borrower's  account  as  of  the  date  of 
Form  FmHA  451-2  or  for  direct 
payments  the  date  payment  is  received 
in  the  Finance  Office,  and  will  be 
applied  first  to  a  portion  of  any  deferred 
interest,  second  to  interest  accrued  to 
the  date  received  and  third  to  principal. 

(u)  •  •  • 

(F)  First  to  a  portion  of  any  deferred 
interest,  second  to  accrued  interest  to 
the  date  of  the  payment  on  the  note 
account  and  then  to  the  principal 
balance  of  the  note  account. 

(2)  Extra  payments  and  refunds  will 
be  credited  to  the  borrower's  note 
account  as  of  the  date  of  Form  FmHA 
451-2  and  will  be  applied  first  to  a 
portion  of  any  deferred  interest  second 
to  interest  accrued  to  the  date  of  the 
receipt  and  third  to  principal.  The 
amount  to  be  applied  to  principal  will  be 
apphed  to  the  final  unpaid 
in6tallment(s).  Extra  payments  and 
refunds  will  not  affect  the  schedule 
status  of  a  borrower  except  indirectly  in 
connection  with  the  amortization  of  a 
direct  loan. 


28.  In  9  1951.25.  paragraph  (b)(5)  is 
revised  to  read  as  follows: 

9  1951.25    Review  of  Hmlted  resource  FO 
and  OL  loans. 


(b)  •  *  * 

(5)  The  County  Office  must  initiate 
any  automatic  increase  by  notifying  the 
borrower  and  the  Finance  Office  as 
outlined  in  paragraph  (c)  of  this  section. 
This  increase  in  interest  rate  will  be  as 
provided  in  Exhibit  A  of  this  subpart 
This  Exhibit  may  be  obtained  from  any 
FmHA  Office. 


29.  In  9  1951.33,  paragraph  (a)(4)  is 
removed,  paragraph  (b)(2)  is  removed, 
paragraphs  (b)(3)  through  (b)(6)  are 
redesignated  as  (b)(2)  through  (b)(5), 
paragraph  (d)  is  removed,  paragraph  (e) 
is  redesignated  as  (d).  and  the 
introductory  paragraph  and  paragraphs 
(a)(2),  (a)(3).  the  introductory  paragraph 
of  paragraph  (b),  the  introductory 
paragraph  of  paragraph  (c)  and 
paragraph  (c)(6)  are  revised  as  follows: 


91951.33    ConsoWdatten  and  rsscheduWng 
of  OL.  SL,  EO.  and  EM  and  EE  loans  made 
for  SubtMs  B  purpoaas. 

All  borrowers  are  expected  to  repay 
their  loans  according  to  planned 
repayment  schedules.  However. 
circumstances  may  occur  which  will  not 
permit  borrowers  to  pay  as  scheduled  or 
to  refinance  the  loans.  This  section 
explains  how  to  consolidate  and 
reschedule  existing  loans  providing  the 
borrower  agrees  to  such  actions. 

(a)*  •  * 

(2)  Reschedule  means  to  rewrite  the 
rates  and/or  terms  of  OL,  SL  EO.  EM  or 
EE  loans  made  for  Subtitle  B  purposes. 

(3)  Consolidate  means  to  combine  and 
reschedule  the  rates  and  terms  of  two  or 
more  of  the  same  type  OL,  SL,  EO.  EM 
or  EE  loans  made  for  Subtitle  B  purposes 
for  other  than  actual  losses. 

(b)  General  requirements.  County 
Supervisors  are  authorized  to 
consolidate  and  reschedule  loans.  When 
the  County  Supervisor  determines  that 
consolidation  or  rescheduling  will  assist 
in  the  orderly  collection  of  the  loan,  the 
County  Supervisor  should  take  such 
action,  provided: 
***** 

(c)  Consolidation  and/or  rescheduling 
of  OL  SL  EO.  EE  loans  for  other  than 
real  estate  purposes  and  EM  loans  for 
Subtitle  B  purposes  including  EM  loss 

loans. 
***** 

(6)  At  the  time  of  the  consohdation 
and/or  rescheduling  OL  loans  may  be 
changed  to  a  limited  resource  rate  if  the 
borrower  meets  the  requirements  for  the 
limited  resource  interest  rate. 
***** 

30.  In  §  1951.40,  paragraphs  (bKlKii). 
and  (b)(l)(iii)  are  removed,  and  the 
introductory  paragraph,  paragraph  (a), 
the  introductory  paragraph  of  paragraph 
(b).  the  introductory  paragraph  of 
paragraph  (b)(1)  are  revised,  paragraiph 
(b)(l)(i)  is  redesignated  as  (b)(1).  (b)(2). 
(b)(l)(iv),  paragraph  (c)  is  revised, 
paragraphs  (d),  the  introductory 
paragraphs  of  paragraph  (e).  paragraph 
(e)(1).  (e)(4),  and  (e)(5)  are  revised  as 
follows: 

91951.40  Reamortization  of  FO,  SW,  RL, 
RHF,  EE  or  EM  loans  made  for  real  estate 
purposes. 

AH  borrowers  are  expected  to  repay 
their  loans  according  to  planned 
repayment  schedules.  However, 
circumstances  may  occur  which  will  not 
permit  borrowers  to  pay  as  scheduled  or 
to  refinance  loans.  This  section  explains 
how  the  County  Supervisor  can 
reamortize  existing  loans.  County 
Supervisors  are  authorized  to  approve 
reamortization  of  loans  under  this 
section  including  assumption 
agreements. 
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(a)  Definition.  Reamortization  means 
to  rearrange  the  installments  of  a  loan 
which  may  include  changing  the  interest 
rate  and  terms  of  the  loan. 

(b)  Requirements.  This  servicing 
action  will  not  be  taken  if  a  borrower's 
accountfs]  is  being  serviced  or  is 
planned  to  be  serviced  in  the  near  future 
by  the  OGC  or  the  U.S.  Attorney.  Also, 
this  servicing  action  will  not  be  used  for 
the  purpose  of  avoiding  FmHA 
graduation  requirements.  Loans  should 
be  reamortized.  subject  to  the  following 
conditions: 

(1)  FO.  SW.  RL.  RHF,  EE,  and  EM 
loans  should  be  reamortized  when  it  will 
be  in  the  best  interest  of  the  borrower 
and  the  Government. 
*        •        •        ♦        » 

(c)  Terms.  Reamortized  installments 
usually  will  be  scheduled  for  repayment 
within  the  remaining  period  of  the  note 
or  assumption  agreement  being 
reamortized.  If  any  repayment  is 
extended,  the  new  repayment  period 
may  not  exceed  40  years  from  the  date 
of  the  original  note  or  assumption 
agreement  or  the  useful  life  of  the 
security,  whichever  is  less,  except  RHF 
loans  may  not  exceed  33  years  from  tlje 
date  of  the  original  note  or  assumption 
agreement. 

(1)  The  FmHA's  lien  priority  may  be 
affected  if  the  final  due  of  the  original 
loan  is  changed.  A  State  supplement  will 
be  issued  to  provide  instructions  on  the 
effect  a  change  in  due  date  has  on 
security  instruments  and  the  action 
necessary  to  retain  the  Government's 
lien  priority.  The  State  supplement  will 
also  include  instructions  in  releasing  the 
original  security  instrument  when  a  new 
one  is  obtained. 

(2)  The  amount  of  interest  accrued  at 
the  time  of  reamortization  will  be  added 
to  the  principal.  The  first  installment 
under  the  reamortization  will  at  least 
equal  to  the  interest  which  will  accrue 
on  the  new  principal  between  the  date 
of  Form  FmHA  1940-17  and  the  next 
January  1. 

(d)  Interest  The  interest  rate  will  be 
the  current  interest  rate  in  effect  on  the 
date  of  reamortization  (the  date  the  note 
is  signed),  or  the  interest  rate  on  the 
original  Promissory  Note  to  be 
reamortized.  which  is  less.  This  includes 
limited  resource  loans. 

(e)  Processing.  A  separate  Form 
FmHA  1940-17  will  be  used  for  each 
note  or  assumption  agreement  being 
reamortized. 

(1)  Form  FmHA  1940-17  may  be 
processed  provided  the  County  Office 
has  possession  of  the  original  note  or 
assumption  agreement  being 
reamortized.  If  the  County  Office  does 
not  have  possession  of  the  original  note 


or  assumption  agreement,  the  County 
Supervisor  will  ask  the  Finance  Office  to 
return  the  original  form  so  it  is  in  the 
County  Office  before  Form  FmHA  1940- 
17  is  processed. 
•        *        *        *        * 

(4)  The  original  and  County  Office 
copy  of  notes  or  assumption  agreements 
that  are  reamortized  will  be  marked 
"REAMORTIZED.  (date) ".  The  original 
of  Form  FmHA  1940-17  will  be  attached 
to  the  original  of  the  note  or  assumption 
agreement  beign  reamortized  and  filed 
in  the  promissory  note  folder.  A  copy  of 
each  will  be  filed  in  the  borrower's  case 
file. 

(5)  There  is  no  limit  on  the  number  of 
times  a  Form  FmHA  1940-17  can  be 
processed  providing  the  requirements 
for  reamortization  are  met  each  time  this 
form  is  processed. 

31.  Section  1951.44  is  added  to  read  as 
follows: 

S  1951.44    Deferral  of  existing  OL,  FO,  SW. 
RL,  EM,  EO,  SL.  RHG.  and  EE  kMn*. 

All  borrowers  are  expected  to  repay 
their  loans  according  to  planned 
repayment  schedules.  However, 
borrowers  may  request  a  deferral  at  the 
FmHA  County  Office  when 
circumstances  occur  which  will  not 
permit  borrowers  to  pay  as  scheduled. 
Loan  deferrals  will  be  considered  by 
FmHA  only  after  it  has  been  determined 
that  consolidation,  rescheduling, 
reamortization  or  debt  set-aside,  if 
available,  in  accordance  with  this 
subpart  will  not  provide  the  cash  flow 
needed  to  service  in  the  debt,  operate 
the  farm  and  provide  family  living 
expenses. 

(a)  Definitions: 

(1)  Cash  flow  projection  for  the 
purpose  of  this  section  is  a  listing  on  a 
monthly,  quarterly,  semi-annual  or 
annual  basis,  of  all  anticipated  cash 
inflows,  and  all  anticipated  cash  out- 
flows— both  farm  and  non-farm  for  the 
typical  year. 

(2)  Loan  Deferral:  An  approved  delay 
in  making  regularly  scheduled 
payments. 

(3)  Unduly  impaired  standard  of 
living:  a  condition  whereby  the 
borrower,  due  to  circumstances  beyond 
the  borrower's  control,  is  unable  to  pay 
essential  family  living  expenses 
(partnerships,  corporations  and 
cooperatives  do  not  have  family  living 
expenses),  pay  normal  farm  operating 
expenses,  including  reasonable  and 
customary  hired  labor  and/or  salary 
paid  to  the  operator(s)  of  a  partnership, 
corporation  or  cooperative,  maintain 
essential  chattels  and  real  estate,  and 
meet  the  scheduled  payments  of  all 
debts. 


(b)  In  order  to  be  considered  for 
deferral  the  borrower  must  meet  all  of 
the  following  conditions: 

(1)  The  reasons  for  needing  the 
deferral  are  due  to  circumstances  which 
are  beyond  the  borrower's  control. 
Circumstances  beyond  a  borrower's 
control  are  limited  to  the  following: 

(i)  A  reduction  of  income  within  the  2 
full  calendar  years  immediately 
preceding  the  date  of  the  request  for  a 
deferral,  which  reduces  the  operation's 
cash  flow  to  a  point  where  outlows 
exceed  inflows.  All  other  debt 
restructuring  alternatives  such  as 
consolidation,  rescheduling  or 
reamortization  or  debt  set-aside  of  any 
existing  loan(s)  must  have  been 
considered.  A  reduction  of  income  does 
not  by  itself  mean  that  the  borrower  is 
eligible  for  a  deferral.  A  reduction  in 
income  due  to  inadequate  or  poor 
financial  management  decisions,  such  as 
untimely  marketing  practices,  is  not  an 
acceptable  reason  for  a  deferral  since 
the  borrower  had  control  over  the 
situation.  Acceptable  reasons  for 
reduction  of  income  which  could  make  a 
borrower  eligible  for  a  deferral  include: 

(A)  The  reduction  in  essential  income 
from  a  non-farm  job  due  to 
unemployment  or  underemployment  of 
the  borrower-operator  or  spouse  caused 
by  circumstances  beyond  the  borrower's 
control:  or 

(B)  Illness,  injury  or  death  of  an 
individual  borrower,  stockholder, 
member  or  partner  who  operated  the 
farm;  or 

(C)  Natural  disasters,  an  outbreak  of 
uncontrollable  disease,  and/or 
uncontrollable  insect  damage  which 
caused  severe  loss  of  agricultural 
production  that  reduced  the  repayment 
ability  of  the  borrower  so  that  scheduled 
payments  cannot  be  made; 

(ii)  Unplanned,  but  essential,  farm 
expenses  and/or.  in  the  case  of 
individual  borrowers,  essential  family 
living  expenses.  Unplanned  expenses 
are  those  which  were  not  listed  in  the 
most  current  farm  plan  of  operation  and 
can  be  paid  from  the  authorized  sale  of 
chattel  security.  Proceeds  from  such 
sales  can  be  used  for  unplanned 
purposes  only  if  FmHA  releases  such 
proceeds  in  accordance  with  Subpart  A 
of  Part  1962  and  Subpart  A  of  Part  1872 
(FmHA  Instruction  465.1)  of  this  chapter 
governing  disposition  of  security.  These 
unplanned  expenses  may  result  from: 

(A)  Accident,  death,  illness  or  injury 
to  an  individual  borrower  or  dependent 
member  of  the  borrower's  family 
(stockholders,  members  or  partners  of 
an  entity  borrower  are  excluded  except 
when  that  stockholder,  member  or 
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partner  is  the  manager  of  the  farming 
operation);  or 

(B)  Cost  of  repair  of  uninsured 
damage  to  the  security  (crops  are 
excluded),  provided  the  loss  occurred 
because  adequate  insurance  coverage 
was  not  available  or  FmHA  determined 
at  the  time  the  loan  was  approved  that 
the  damaged  security  was  not  essential 
to  the  operation. 

(2)  The  need  for  the  deferral  must  be 
temporary.  To  be  "temporary"  means 
that  the  borrower  will  be  able  to  show 
to  the  satisfaction  of  FmHA  that  the 
debt  will  be  paid  current  by  the  end  of 
the  deferral  period  or  that  the  new 
payments,  as  established  by  using  the 
servicing  alternatives  of  consolidation, 
rescheduling  or  reamortization,  can  be 
resumed  at  the  end  of  the  deferral 
period. 

(3)  Continuing  to  make  the  loan 
payments  as  presently  scheduled 
without  change  will  unduly  impair  the 
borrower's  standard  of  living. 

(4)  The  borrower  must  attend  a 
conference  with  the  County  Supervisor. 
At  the  conference  the  borrower  must 
provide  sufficient  financial  and 
production  records  and  cash  flow 
projections  to  allow  FmHA  to  make  a 
decision  on  the  request  for  a  deferral. 

(5)  The  borrower  must  have  attempted 
voluntary  debt  adjustment  and/or 
rescheduling  of  payments  with  other 
creditors  in  accordance  with  Subpart  A 
of  Part  1903  of  this  chapter. 

(c)  The  FmHA  official  must  determine 
that  the  borrower: 

(1)  Acted  in  good  faith  in  trying  to 
meet  agreements  with  FmHA  and  made 
an  honest  effort  to  pay  but  cannot  due  to 
reasons  beyond  the  borrower's  control; 

(2)  Requested  a  deferral  of  payments 
and  appropriately  documented  the 
conditions  causing  the  unduly  impaired 
standard  of  living; 

(3)  Before  experiencing  the  hardship, 
had  paid,  when  due,  all  real  estate  taxes 
and  property  insurance  premiums,  and 
had  made  all  payments  on  the  FmHA 
debts  as  agreed  upon  by  the  County 
Supervisor,  and  otherwise  has  complied 
with  the  other  conditions  of  the  loan 
documents; 

(4)  Will  be  able  to  make  scheduled 
payments  after  the  deferral  and  plans  to 
continue  to  operate  the  farm; 

(5)  Applied  recommended  and 
recognized  successful  production  and 
financial  management  practices; 

(6)  Properly  maintained  and 
accounted  for  security; 

(7)  Has  disposed  of  all  nonessential 
assets  in  accordance  with  agreements 
made  with  FmHA,  and  applied  the 
proceeds  to  the  FmHA  loan  account(s) 
or  paid  other  creditors  in  accordance 


with  lien  priorities  or  other  approved 
agreements; 

(8)  Demonstrated  by  a  realistic  farm 
plan  of  operation,  cash  flow  or  other 
financial  projections  acceptable  to 
FmHA  that  during  the  deferral  period, 
the  borrower  can  at  least  pay  essential 
family  living  and/or  farm  operating 
expenses  (for  partnerships,  corporations 
and  cooperatives  living  expenses  are 
excluded),  repay  any  loans  made  during 
the  deferral  period  for  operating  and 
family  living  expenses,  meet  all 
installments  owed  other  creditors,  and 
FmHA  loans  not  deferred. 

(d)  Borrower's  financial  and 
production  history.  The  showing  under 
paragraph  (b)  of  this  section  and  the 
determination  under  paragraph  (c)  of 
this  section  will  be  based  on: 

(1)  The  borrower's  financial  and 
production  history  as  reflected  by  the 
FmHA  case  file; 

(2)  A  farm  plan  of  operation,  or 
similar  financial  and  operating 
documents  acceptable  to  FmHA.  which 
details  the  borrower's  actual  current 
financial  situation  and  the  productive 
capacity  of  the  farming  or  ranching 
operation; 

(3)  Additional  farm  plan(s)  of 
operation,  or  similar  financial  and 
operating  documents  acceptable  to 
FmHA,  which  detail  realistic  projections 
of  the  farming  or  ranching  operation 
after  the  temporary  situation  is 
alleviated; 

(4)  Other  information  as  needed  by 
FmHA.  such  as  financial  or  production 
records,  copies  of  leases,  marketing 
plans,  agreements  with  other 
lienholders.  etc.;  and 

(5)  Other  information  the  borrower 
presents  at  the  conference  with  the 
County  Supervisor. 

(e)  Loans  to  be  deferred.  It  may  not  be 
necessary  to  defer  all  the  borrower's 
loans.  Deferrals  will  only  be  approved 
for  a  sufficient  number  of  loans  which 
will  provide  a  cash  flow  needed  under 
this  paragraph. 

(f)  Additional  and  subsequent 
deferrals.  (1)  If  during  the  period  of  the 
initial  deferral  the  borrower  is  unable  to 
make  the  scheduled  payments  and 
meets  the  conditions  for  a  deferral,  other 
loans  may  be  deferred.  However,  the 
deferral  period  for  such  other  loans  will 
not  extent  beyond  the  expiration  date  of 
the  initial  deferral. 

(2)  Borrowers  may  request  ai>d  have 
subsequent  deferrals  approved  on  a 
loan(s)  provided  the  conditions  of  this 
paragraph  are  met  and  at  least  two 
years  have  lapsed  from  the  date  of 
expiration  of  prior  deferrals  unless  prior 
concurrence  of  the  State  Director  is 
obtained. 


(g)  Special  debt  set-aside  loans.  If  a 
borrower  has  requested  a  deferral  for  a 
loan  that  has  a  portioj)  of  the  debt  set- 
aside  under  S  1951.41  of  this  subpart,  the 
set-aside  will  be  canceled.  The  borrower 
may  retain  the  set-aside  loan  and 
request  a  deferral  on  other  loans.  A 
borrower  who  requests  a  deferral  of  a 
set-aside  loan  must  agree  in  writing  to 
the  cancellation  of  the  set-aside. 

(h)  Approval  Authority.  County 
Supervisors  are  authorized  to  approve 
or  disapprove  requests  for  deferrals  of 
loan  payments  after  consideration  of  all 
of  the  items  in  this  section.  A  request 
will  be  denied  if  the  borrower(s)  failed 
to  attend  the  required  conference 
without  good  reason  and/or  does  not 
provide  the  required  information  within 
30  days  from  date  of  request.  This  denial 
will  not  be  appealable. 

(i)  Term  and  interest  rate.  A  deferral 
will  be  for  not  more  than  five  (5) 
installments.  Interest  that  accrues 
during  the  deferral  will  not  bear  interest 
during  the  remaining  term  of  the  loan. 
However,  interest  will  begin  to  accrue 
(at  the  higher  of  the  note  rate  or  the 
judgment  rate)  on  the  accrued  interest  if 
FmHA  receiA^es  a  deficiency  judgment. 

(j)  Processing.  (1)  If  the  deferral  is 
approved,  all  loans  being  deferred  will 
be  rescheduled,  reamortized  or 
consolidated  as  applicable.  Interest  that 
has  accured  will  be  added  to  the 
principal  as  of  the  date  the  new  note(s) 
will  be  signed.  All  delinquent  loans  will 
be  rescheduled,  reamortized. 
consolidated  or  deferred  as  applicable 
to  bring  the  account  current.  The  County 
Supervisor  will  contact  the  Finance 
Office  to  find  out  the  amount  of  interest 
and  principal  owed  on  the  date  the  new 
note(s)  will  be  signed.  This  date  will  be 
the  date  of  the  beginning  period  of  the 
deferral.  The  promissory  note 
rescheduled,  reamortized  or 
consolidated  for  the  deferral  will  show 
"zero"  as  the  installments  due  during 
the  period  of  the  deferral.  The  County 
Supervisor  will  determine  the  amount  of 
interest  that  will  accrue  during  the 
deferral  period.  This  interest  will  be 
repaid  in  equal  amortized  installments 
during  the  term  of  the  loan  remaining 
after  the  deferral  period.  This  calculated 
installment  will  be  added  to  the 
calculated  installment  for  the  remaining 
principal  balance  and  inserted  on  the 
promissory  note  as  the  scheduled 
installment  for  the  remaining  period  of 
the  loan.  The  FMI  for  Form  FmHA  1940- 
17,  "Promissory  Note."  has  examples 
(IV,  V,  and  X)  which  explain  this. 
Finance  Office  will  apply  the  payments 
made  on  the  note  in  accordance  with 
this  subpart.  The  following  addendum 
will  be  typed,  completed,  signed  by  the 
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borrower  and  attached  to  the 
promissory  aote: 

Acklenduin  For  Defvnwi  luterast 

Addendum  to  promissory  not*  dated 

in  the  original  amount  of 

S St  an  amraal  interest  rate  of- 


percenf.  TTiis  agreement  amends  and  attachen 
to  the  above  note.  8  of  each  annual 

instaUmenl  oa  Ike  aot*  will  be  applied  la  the 
interest  which  acoued  during  the  deferral 
period.  The  remainder  of  the  annual 
installment  will  be  applied  in  accordance 
with  7  CFR  Part  1951.  Subpart  A. 

Borrower 

Borrower 

The  Finance  Office  will  be  notified  of 
the  deferral  by  the  County  Office 
sending  Form  FmHA  1951-4  and  Form 
FmHA  1951-6,  "Borrower  Acconnt 
Description  Flag.**  to  the  Finance  Office. 
The  borrower  will  be  notified  by  letter. 
The  Finance  Office  will  remove  the 
borrower's  name  from  the  delinquency 
report  and  wiU  set  up  a  subaccount  for 
interest  that  accrues  during  the  deferral 
period. 

(2)  If  a  deferral  is  approved,  the 
borrower's  name  and  die  date  of 
approval  wiH  be  recorded  and 
mamtained  in  accordance  with  Subpart 
A  of  Part  1905  of  this  chapter.  The 
Finance  Office  will  pro\i<le  the  County 
Office  with  a  quartedy  status  report  for 
each  borrower  recenring  a  deferral. 

(3)  If  the  request  for  a  deferral  is 
denied,  the  borrower  will  be  informed  in 
writing  of  the  specific  facts  supporting 
the  denial  and  also  will  be  notified  of 
the  appeal  rights  in  accordance  with 
Subpart  B  of  Part  1900  of  dus  chapter. 

(4)  Six  raooths  prior  to  the  end  of  the 
deferral  period  the  County  Supervisor 
will  notify  the  borrower  in  wribng  of  the 
expiration  of  the  deferral  and  the 
amount  and  date  of  the  borrower's 
upcoming  installment  on  the  FtnHA 
debt. 

(k)  Cancellation  of  a  deferraf. 
Borrowers  who  purchase  unplanned 
items  without  the  County  Supervisor's 
approval,  fail  to  provide  sufHcient 
informatioo  within  30  days  of  the 
request  for  a  review  of  their  repayTuent 
abdity,  cease  farming,  dispose  of  any 
interest  in  real  estate  security  without 
FmHA  approval,  or  dispose  of  FmHA 
chattel  security  without  proper 
authorization  of  Form  FmHA  1962-1  will 
have  their  deferral  canceled  by  the 
County  Supervisor.  Whenever  it  appears 
to  the  County  Supervisor  that  the 
borrower  has  a  substantial  increase  in 
income  and  repayment  ability,  the 
deferral  will  be  canceled  The  County 
Supervisor  will  notify  the  borrower  in 
writing  of  FmHA's  intention  to  cancel 


the  deferral  with  the  specific  reasons  for 
the  cancellation  and  inform  the 
borrower  of  the  rights  to  appeal  widiin 
30  days  of  the  date  of  the  notice.  If  the 
borrower  does  not  appeal  within  the  30 
day  period  or  the  decision  to  cancel  is 
upheld  in  the  appeal  the  borrower  will 
be  notified  in  writing  of  the  cancellation. 
The  Finance  Office  will  be  notified  by 
checking  the  appropriate  blocks  on 
FmHA  Fom  1961-4  and  sending  die 
form  to  the  Finance  Office. 

Subpart  F— Anaiyzing  CrsdJt  N««ds 
and  Graduation  of  Borrowers 

32.  In  §  19S1.262.  paragraphs  (a)(1) 
and  fb)(2)  are  revised  to  read  as  follows: 

§1951.262    Action  wlwn  borrower  faHs  to 
cooperate,  reapond  and/or  gradual*. 

(a)  *  *  • 

(1)  Provide  information  following 
receipt  of  both  FmHA  Guide  Letters  No. 
1951-1  and  1951-2.  or  letters  of  similar 
format,  such  borrowers  will  not  be 
asked  to  ^aduate.  They  are.  at  that 
point,  in  default  of  their  security 
instruments,  which  require  the  borrower 
to  comply  with  all  future  FmHA 
regulations  not  inconsistent  with  the 
security  instruments.  The  servicing 
official  will,  based  on  the  borrower's 
failure  to  supply  information  in 
accordance  with  5  1951.261(e)  of  this 
subpart  prepare  the  required  documents 
recommending  legal  action  and  submit 
them  together  with  the  borrower's  case 
file  to  the  State  Director  with  a  written 
report  outlining  credit  sources  contacted 
by  Frr.HA  and  the  borrower,  the  reasons 
given  by  the  borrower  for  failure  to 
graduate,  action  taken  by  FmHA  to 
verify  the  availability  of  credit  and  the 
borrower's  available  financial  resources 
along  with  any  other  data  pertinent  to 
the  case.  The  State  Director  may,  with 
the  concurrence  of  the  Regional 
Attorney,  accelerate  the  account  based 
on  the  borrower's  failure  to  perform  as 
required  by  this  subpart  and  the  loan 
security  instruments.  Borrowers  with 
FO.  OL.  SW.  RU  EM.  EO,  EE  loans  or 
RH  loans  for  farm  service  buidings  must 
be  sent  Form  FmHA  1924-25.  "Notice  of 
Intent  to  Take  Adverse  Action."  and 
Form  FmHA  1924-26.  "Borrower 
Acknowledgement  of  Notice  of  Intent  to 
Take  Adverse  Action."  and  any  appeal 
must  be  concluded  before  an 
acceleration  notice  is  sent. 


(b)  *  *  * 

(2)  If  the  State  Director  determines  the 
borrower  is  able  to  graduate,  the  State 
Director  will  accelerate  the  borrower's 
accountfs]  in  accordance  with 
§  1955-15{d)(2)(ii)  of  Subpart  A  of  Part 
1955  of  this  Chapter.  If  the  borrower's 


accountts)  is  accelerated,  the  borrower 
will  be  given  the  right  to  appeal  the 
decision  in  accordance  with  Subpart  B 
of  Part  1900  of  this  Chapter.  Borrowers 
with  FO.  OL.  SW.  RL,  EM.  EO,  or  EE 
loans,  or  RH  loans  for  farm  service 
buildings  must  be  sent  Form  FmHA 
1924-25  and  Form  FmHA  1924-26  and 
any  appeal  most  be  concluded  before  an 
acceleration  notice  is  sent  The  advice 
of  the  Regional  Attorney  is  required 
before  accelerating  the  account. 

PART  1955— PROPERTY 
MANAGEMENT 

Subpart  A — Liquidation  of  Loans  and 
Acquisition  of  Proparty 

33.  Section  1955.3  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
(c)  and  (d)  and  adding  a  new  paragraph 
(b)  as  follows: 

§1965.3    OeflnKien*. 

(b)  Farmer  Program  loans.  For 
purposes  of  Part  1955,  the  following 
loans  will  be  considered  farmer  program 
loans  whether  to  individuals  or  entities: 
Farm  Ownership  (FO),  Soil  and  Water 
(SW],  Operating  (OL),  Recreation  (RL), 
Economic  Opportunity  (EO)  Emergency 
(EM),  Economic  Emergency  (EE),  Special 
Livestock  (SL),  and  Rural  Housing  for 
farm  service  buildings  (RHF). 

•  •  •  •  • 

34.  In  3  1955.10.  Uie  introductory 
paragraph,  paragraph  (d)(1)  and  the  list 
of  forms  in  paragraph  (fUl)  are  revised 
to  read  as  follows: 

§  1955. 10    Voluntary  conreyance  of  real 
•state  and  related  security. 

Voluntary  conveyance  is  a  method  of 
liquidation  by  which  title  to  security  is 
transferred  to  the  Government  FmHA 
will  not  make  a  demand  on  a  borrower 
to  voluntarily  convey.  Voluntary 
conveyance  should  be  accepted  only 
after  all  efforts  to  sell  or  transfer  the 
security  in  accordance  wnth  the 
servicing  instructions  for  the  loan  have 
been  exhausted.  Also,  before  a 
voluntary  conveyance  from  a  farmer 
program  borrower  can  be  accepted,  the 
borrower  must  be  sent  Form  FmHA 
1924-14,  "Notice — Farmer  Program 
Borrower  Servicing  Options  and 
Borrower  Responsibilities.** 

(d)  *  •  • 

(1)  Documents  required  from 
borrowers.  Borrowers  who  offer  to 
voluntarily  convey  property  to  FmHA 
after  receiving  Form  FmHA  1924-25.  ( 
"Notice  of  Intent  to  Take  Adverse 
Action."  must  return  Form  FmHA  1924- 
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26,  "Borrower  Acknowledgement  of 
Notice  of  Intent  to  Take  Adverse 
Action,"  properly  completed.  All 
borrowers  must  execute  Form  FmHA 
465-4.  In  addition,  a  warranty  deed  on 
an  FmHA-approved  form  or  a  deed 
meeting  the  requirements  of  S  1807.2(e) 
of  Part  1807  of  this  chapter  (FmHA 
Instruction  427.1,  paragraph  II  E)  should 
be  completed  and  signed  at  the  same 


time  as  Form  FmHA  465-4.  However,  it 
will  not  be  recorded  until  voluntary 
conveyance  is  accepted.  When  the  debt 
exceeds  the  value,  a  financial  statement 
and  information  about  present  income  is 
also  required. 
t        *        »        *        * 

(0.  •  * 

(1)  *  *  • 


FmHA 
No. 


423-1 
422-3 

422-7 
1922-8 
431-2 
431-3 
440-2 
442-3 
442-10 
451-10 


451-11 
465-2 
465-4 
465-a 
1924-14 
1924-25 
1924-26 


Nam*  of  Htm 


Appiaital  Ripofi  (Farm  Trad) . 
Map  oi  Prepany.. 


Appraiaal  Report  tor  Multiural  Hoiaing.. 

Raadantial  Appraisal  Raport 

Farm  ar«d  Homa  Plari 


HoutahoM  Fmancwl  Statamam  tnS  Buc)g«* -. 

County  Comminaa  Cartfication  or  Recoimwandalion 

Balarwa  Stiaat 


Appraisal  Rapon— Watar  and  Wasta  Doposal  Syilamt.. 
Raquast  tor  StatemenI  ol  Account.. 


Slatamam  cH  Account 

Laaaa  ol  Sacunty  ''roparty  „ 
CMIar  10  Convay  Sacunty.. 


Ralaaaa  from  Paraor^al  Liability.- 

Hobc* — Farmar  Program  Servicing  Options  and  Donuwat  Oasponaibillliei .. 

Nolioa  at  Iniani  To  Take  Advaraa  Acton _ -.... 

Boiiowar  Acknowtadgamani  01  r4otica  ol  IntanI  To  Take  Atfvaraa  Action..., 


Num- 
barot 


V 


1-0 
1-0 


2-OkC 


2-ok: 


1-0 


Vohmtary 

conveyance 

docket 


1-0 

1-0 

1-0 

1-0 

1-0 

1-0 

1-0 

2-04C 

1 

1-C<0to 

FSnanca 

Oftica) 

2-OS1C 

3-0«2C 

2-0»C 

2-0«C 

1-0 

1-C 

1-0 


ExMNt  A    Report  on  Aasodatian 


Prot)lani  Caaa  (A  uoc  jalwn-Typa  Projects) -.~ 


'2-0«C 


Exhtiit  B    Report  on  Association 


Loan  Prot)tam  Caaa  (Additonal  Intomiation  tor  Recreation  Loans) ~ 

Borrower's  Deed  or  other  mafrumants  ol  conveyance 

Water  ngnts  evidance: 

Copy  ol  Reaok/tion  of  the  Govaming  l>ody  Autliorizing  Sia  Conveyance  to 
Iha  G<warnnient 


2-OSC 
2-0&C 


2-oac 
2-oac 


2-OAC 


35.  In  S  1955.15.  the  heading,  the 
introductory  paragraph  of  paragraph  (b), 
paragraph  (b)(2),  the  introductory 
paragraph  of  paragraph  (d),  and 
paragraph  (d)(1)  are  revised,  paragraph 
(d)(2)(iii)  is  renumbered  to  (d)(2){iv),  a 
new  paragraph  (d](2)(iii)  is  added,  a  new 
paragraph  (e)  is  added,  and  paragraphs 
(d)(4)  through  (d](17]  are  removed  as 
follows: 

11955.15    Foreclosure  of  loans  other  than 
farmer  program  loans  secured  by  real 
estate. 


(b)  Problem  case  report  If  foreclosure 
is  recommended.  Form  FmHA  465-7, 
"Report  on  Real  Estate  Problem  Case," 
or  Ebchibit  A  of  this  subpart,  as 
appropriate,  will  be  completed.  The 
problem  case  report  or  attachment  to  the 
report  will  contain  the  County 
Supervisor's  recommendations  as  to  the 
suitability  of  the  property  for  retention 
in  FmHA  programs. 
*        •        *        •        * 

(2)  Recommendation  for  deficiency 
judgment.  If  it  appears  that  proceeds 


from  the  foreclosure  sale  will  not  full 
satisfy  the  debts  secured  by  the 
property,  the  County  Supervisor  will 
review  the  borrower's  situation  to 
determine  if  there  is  a  possibility  of 
making  a  further  recovery  on  the 
account.  The  facts  revealed  by  this 
review  should  be  included  in  or 
attached  to  the  problem  case  report 
When  judicial  or  nonjudicial  foreclosure 
does  not  automatically  result  in  a 
deficiency  judgment  and  there  are  other 
assets  from  which  a  substantial 
recovery  can  be  made,  the  State 
Director  will  request  OGC  to  obtain 
such  judgment  if  legally  permissible.  No 
deficiency  judgment  may  be  sought  if 
the  borrower  has  received  a  moratorium 
on  payments  as  provided  for  in 
S  1951.313  of  this  chapter  when  that 
moratorium  was  obtained  on  the  Section 
502  or  504  RH  loan  being  foreclosed  and 
the  borrower  has  faithfully  tried  to  meet 
loan  obligations. 

d.  Approval  of  foreclosure.  When 
foreclosure  is  approved  it  will  be 
handled  as  follows: 


(1)  Prior  lien(s).  If  there  is  a  prior  lien, 
all  foreclosure  alternatives  should  be 
explored  including  whether  FmHA  will 
give  the  prior  lienholder  the  opportunity 
to  foreclose;  join  in  the  action  if  the  prior 
lienholder  wishes  to  foreclose;  or 
foreclose  the  FmHA  loan(s),  either 
settling  the  prior  lien  or  foreclosing 
subject  to  it  The  assistance  of  OGC 
should  be  obtained  in  weighing  the 
alternatives,  with  the  objectives  being  to 
pursue  the  course  which  will  result  in  . 
the  greatest  net  recovery  by  the 
Government  After  it  is  decided  which 
option  will  be  most  advantageous  to  the 
Government  the  approval  official,  either 
directly  or  through  a  designee,  will 
contact  the  prior  lienholder  to  outline 
FmHA's  position.  If  State  laws  affect 
this  action,  a  State  supplement  will  be 
issued  with  the  advice  of  OGC  to 
establish  the  procedure  to  be  followed. 

(2)*  *  * 

(iii)  When  a  borrower  has  a  Section 
502  or  504  RH  loan  for  a  dwelling  that 
also  serves  as  security  for  a  farmer 
program  loan,  the  RH  loan  will  be 
accelerated  at  the  same  time  the 
borrower  is  sent  Form  FmHA  1924-25 
for  intent  to  accelerate  the  farmer 
program  loan. 
<        •        *        •        • 

(e)  Cancellation  of  foreclosure  action. 
If  the  State  Director  determines  that 
circumstances  have  changed  and 
foreclosure  is  no  longer  necessary,  the 
State  Director  may  stop  foreclosure  and 
reinstate  the  loan  account  if  the  case 
has  not  been  sent  to  OGC.  If  the  case 
has  been  sent  to  OGC,  the  State  Director 
may  request  OGC  to  stop  foreclosure. 
The  State  Director  will  reinstate  the 
loan  account  after  being  notified  that 
foreclosure  has  been  stopped.  In  either 
case,  the  borrower.  County  Supervisor, 
Finance  Office,  and  OGC,  if  previously 
consulted,  will  be  informed  of  any 
actions  taken. 

36.  Section  1955.16  is  added  to  read  a 
follows: 

§  1955.16    Foredosura  of  fanner  program 
loans  secured  by  real  estate. 

(a)  General.  Foreclosure  will  be 
initiated  after  the  borrower  has  received 
Forms  FmHA  1924-14, 1924-25  and 
1924-26  and  any  appeal  has  been 
concluded. 

(b)  Authority.  The  District  Director 
will  accelerate  the  account(s)  and 
execute  any  necessary  documents. 

(c)  Problem  case  report.  Form  FmHA 
465-7  will  be  completed  and  signed  by 
the  County  Supervisor  and  submitted  to 
the  District  Director,  who  must  also  sign 
it 
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t\)  Chattel  security.  If  chattel  •ecurity 
IS  alao  Mnro^d  snd  legal  action  is 
necessary.  Forms  FmHA  455-1. 

Request  far  Legal  Action."  465-2. 

"Evidence  of  Conversion."  and  455-22. 

"Informatioa  for  litigation."  as 
applicabir  to  the  case,  will  be  prepared 
in  accordance  with  the  respectire  FMTs 
und  made  a  part  of  the  probfem  case 
submission. 

(2)  Appraisal  report  Am  appraisal 
whick  reflects  tfae  present  market  value 
of  the  feal  estate,  in  its  existing 
conditioa.  will  be  submitted  with  the 
problem  case  report  If  for  any  reason 
the  ralue  changes  sabstantially  during 
the  foreclosure  processi.  the  servicing 
ofTicial  will  notify  the  State  Director 
immediately.  Otherwise,  the  appraisal 
submitted  with  the  prubiem  case  report 
will  be  used  as  a  basis  for  calculating 
the  government's  bid  at  the  foreclosure 
sale.  In  cases  where  the  foreclosure 
process  is  extremely  lengthy,  or  for 
some  other  reason  the  State  Director 
believes  the  latest  appraisal  fpport  may 
not  reflect  market  value,  the  State 
Director  may  request  a  new  appraisal 
prior  to  the  foreclosure  sale. 

(3)  Recommendations  for  defrcfency 
judgment.  If  the  debt  %vill  not  be 
satisfied  by  the  foreclosure,  the 
borrower's  financial  situation  will  be 
assessed  by  the  County  Supervisor  to 
determine  if  there  is  a  possibility  of 
further  recovery  on  the  account  through 
a  deficiency  judgment.  A  summary  of 
these  determinations  will  be  fully 
documented  and  appropriate 
recommendations  made  concerning 
deficiency  judgment  in  the  problem  case 
report.  The  State  Director  may.  based  on 
the  recommendations,  request  OGC  to 
obtain  such  a  judgment  if  legally 
permissible. 

(dj  Prior  lienholders.  See 
9  1355.15(d)(1)  of  this  subpart  for 
handling  prior  lienbolder  foredoeurcs. 

(e)  Acceleration  of  account.  After 
acceleration,  no  time  for  voluntary 
liquidation  is  authorized.  The  District 
Director  will  review  the  file  to  make 
sure  that  Forms  FmflA  1924-14. 1924-25 
and  1924-26  were  sent  and  any  appeal 
has  been  concluded,  if  the  proper  forms 
were  not  sent  or  if  the  appeal  has  not 
been  concluded,  the  file  will  be  returned 
to  the  County  Supervisor  with 
appropriate  instructions.  All  real  estate 
accounts  will  be  accelerated  using 
Exhibit  D  or  Exhibit  E  to  this  subpart  or 
other  appropriate  forms  appro\'ed  by 
OGC  to  be  signed  by  the  District 
Director.  Chattel  loans  will  be 
accelerated  simultaneously  in 
accordance  with  Subpart  A  of  Part  1962 
of  this  chapter.  The  notice  will  b«  sent 
by  certified  mail,  return  receipt 
requested,  to  each  obligor  individually. 


addressed  to  the  last  known  address  of 
the  obUgorfsy.  If  different  from  the 
property  address  and/or  the  address  the 
Finance  Office  uses,  a  copy  of  the  notice 
will  also  be  mailed  to  the  property 
address  and  the  address  currently  used 
by  the  Finance  Office.  If  a  signed  receipt 
for  at  least  one  of  these  acceleration 
notices  sent  by  certified  mail  is 
received,  no  further  notice  is  required.  If 
no  receipt  is  received  within  15  days 
from  the  date  the  certified  letter  was 
sent,  a  copy  of  the  acceleration  notice 
win  be  sent  by  regular  mail  to  each 
address  to  which  the  certified  notices 
were  senL  This  type  mailing  will  be 
documented  in  the  file.  If  the  notice(s)  is 
not  returned  by  the  Postal  Service  in  30 
days,  no  further  notice  is  required.  If  the 
notice(s)  is  returned  marked  "unable  to 
forward,"  the  County  Supervisor  will 
attempt  to  contact  any  known  relative(s| 
of  the  obligorfs)  in  the  County 
Supervisor's  jurisdiction  and  obtain  the 
obbgor's  addre.ss.  If  no  relatives  can  be 
contacted  or  if  the  relatives  are  unable 
to  give  the  requested  information,  the 
County  Super\"isor  will  contact  local  law 
enforcement  officials  in  an  attempt  to 
obtain  information  on  the  obligor(s). 
Each  contact  and  the  results  must  be 
fully  documented  in  the  file.  If  all 
attempts  are  unsuccessful,  the  County 
Supervisor  may  proceed  with 
liquidation.  A  State  supplement  may  be 
issued  if  OGC  advises  different  or 
additional  language  or  format  is 
required  to  comply  with  State  laws  or  if 
notice  and  mailing  instructions  are 
different  from  that  outlined  in  this 
paragraph.  A  conformed  copy  of  the 
acceleration  notice  will  be  forwarded  to 
the  County  Sopervisor 

(1)  Where  monetary  default  is 
involved,  the  account  may  be 
accelerated  immediately. 

(2)  Where  monetary  default  is  not 
involved,  the  account  will  not  be 
accelerated  until  the  concurrence  of 
OGC  is  obtained. 

(3)  If  the  borrower  obtained  the  loan 
while  a  civilian,  entered  military  service 
after  the  loan  was  closed,  and  FmHA 
has  not  obtained  a  waiver  of  rights 
under  the  Soldiers  and  Sailors  Relief 
Act.  the  account  will  not  be  accelerated 
until  OGC  has  reviewed  the  case  and 
given  instructions. 

f4)  If  the  borrower  also  has  a  Section 
502  or  504  RH  loan  for  a  dwelling  that 
serves  as  security  for  a  farmer  program 
loan,  the  RH  loan  will  be  accelerated  in 
accordance  with  9  1955.15(d)(2)(i)  of  this 
Subpart 

37.  SectioB  1955.17  is  added  to  read  as 
follows: 


§  1955.17    Further 
torsclosuraa  of  all  FmHA 

(a)  Ununed  loan  funds.  The  State 
Director  will  forward  an  order  through 
the  County  Sopervisor  or  District 
Director  to  the  financial  institution  for 
withdrawal  of  any  funds  remaining  in 
the  supervised  bank  account  in 
accordance  with  9  1902.15  of  Subpart  A 
of  Part  19(K. 

(b)  Statement  of  account.  When  a 
current  transaction  record  is  not 
available  or  a  statement  of  account  is 
required  for  foreclosure.  Form  FmHA 
451-10  will  be  forwarded  to  the  Finance 
Office  to  obtain  a  statement  of  account 
for  each  account  to  be  included  in  the 
foreclosure.  The  Finance  Office  will  not 
apply  any  payments  to  the  account  until 
fuj'ther  notice.  If  any  payments  are 
mistakenly  applied  on  the  account  the 
effect  of  the  application  will  be  as 
outlined  in  9  1955.15(d)(2)(i)(D)  of  this 
Subpart. 

(c)  Forwarding  docket  to  OGC.  If  a 
borrower  fails  to  satisfy  the  account 
during  the  jwriod  provided  in  the 
acceleration  notice,  the  State  Director 
will: 

(1)  Request  the  Director.  Finance 
Office,  if  the  note  is  not  held  in  the 
County  Office,  to  send  the  original  note, 
a  photocopy,  or  statement  that  the  note 
is  held  in  the  insurance  fund,  as 
appropriate,  to  the  State  Director. 

(2)  Forward  the  borrower's  case 
folder,  including  a  photocopy  of  each 
FmHA  note,  any  assumption  or  cosigner 
agreements,  and  such  additional 
information  and  copies  as  appropriate, 
to  OGC  for  instructions  to  complete 
foreclosure  or,  with  prior  approval  of  the 
Administrator,  handle  the  matter  as 
provided  in  a  State  supplement 
approved  by  OGC.  The  expiration  date 
of  the  property  insurance  will  be 
indicated  so  that  OGC  will  know  that  an 
additional  cost  will  be  incurred  if  the 
sale  is  not  completed  before  the 
expiration  date.  Also,  any  title  evidence 
required  by  OGC  will  be  submitted  at 
that  time  so  that  they  can  give  an 
opinion  as  to  whether  FmHA  will  obtain 
a  title  merchantable  in  fact  if  it  is  the 
successful  bidder.  On  receiving  advice 
from  OGC  the  County  Supervisor  or 
District  Director  will  prepare  and  submit 
Standard  Form  1034  in  accordance  with 
FmHA  Instruction  2024-P  (available  in 
any  FmHA  office)  requesting  payment  of 
all  real  estate  taxes  and  assessments, 
including  water  assessments,  which  are 
due  and  payable.  When  required  by 
OGC  request  a  current  statement  of 
account  or  transaction  record  which 
reflects  the  amount  of  vouchers 
processed  in  connection  with  the 
foreclosure.  A  copy  of  the  account  or 
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transaction  record  will  be  sent  to  the 
State  Director. 

(3)  Ordinarily,  take  no  curative  action 
with  respect  to  title  defects  before 
foreclosure  sale.  However,  the  State 
Director  may  authorize  necessary 
curative  action  if  the  State  Director 
determines,  with  the  advice  of  OGC. 
that  it  would  be  in  the  best  interest  of 
FmHA  to  cure  certain  defects  before  the 
sale. 

(4)  In  nonjudicial  foreclosure  cases, 
the  State  Director  will  send  the  notice  of 
sale  to  the  borrower  in  the  same  manner 
and  to  the  same  address(es)  as  the 
notice  of  acceleration.  If  the  State 
Director  has  learned  of  a  new  address  at 
which  the  borrower  may  be  residing,  the 
State  Director  will  also  send  a  copy  of 
the  notice  of  sale  to  that  address. 

(5)  Request,  through  OGC  in  judicial 
foreclosure  cases,  that  the  U.S.  Attorney 
petition  the  court  to  enforce  the 
provision  in  the  mortgage  in  which  the 
borrower  waives  redemption  rights. 

(d)  Nondiscrimination.  Title  VI  of  the 
Civil  Rights  Act  of  1964  applies  to  any 
real  property  that  was  subject  to  this 
title  when  Federal  financial  assistance 
was  extended  and  that  continues  to  be 
used  for  the  same  or  similar  purposes. 
The  advertisement  of  foreclosure  sale 
for  such  property  should  include  a 
statement  that  the  property  is  subject  to 
Title  VI  of  the  Civil  Rights  Act  of  1964 
and  that  the  purchaser  will  be  required 
to  sign  Form  FmHA  400-4. 
"Nondiscrimination  Agreement"  if  the 
purchaser  intends  to  use  the  property  for 
its  original  or  similar  purposes. 

(e)  Expenses.  Expenses  which  OGC 
recommended  for  payment  by  FmHA 
will  be  paid  in  accordance  with  FmHA 
Instruction  2024-E,  FmHA  Instriiction 
2024-F,  and  FmHA  Instruction  2075-A 
(available  in  FmHA  Offices),  as 
appropriate. 

(f)  Maximum  bid.  The  State  Director 
will  establish  the  maximum  amount  of 
the  FmHA  bid.  Such  bid  will  be  either 
the  present  market  value  of  the  security 
or  FmHA  gross  investment,  whichever  is 
less. 

(1)  The  present  market  value  of  the 
security  will  be  determined  by  an 
appraisal  made  by  a  qualified  FmHA 
employee.  If  a  qualified  FmHA 
employee  is  not  available  to  appraise 
property  securing  a  loan  other  than 
farmer  program  or  housing,  the  State 
Director  may  obtain  an  appraisal  from  a 
qualified  appraiser  outside  FmHA,  for 
property  securing  farmer  programs  or 
housing  loans,  the  Administrator  must 
authorize  any  appraisal  from  a  source 
outside  FmHA. 

(2)  In  establishing  the  present  market 
value,  the  State  Director  will  consider 


(i)  The  effect  that  any  outstanding 
mineral  rights,  easements,  other 
interests,  or  title  defects  will  have  on  the 
resale  of  the  property; 

(ii)  Any  prior  liens  that  will  remain 
outstanding  after  the  foreclosure  sale: 
and 

(iii)  The  appraisal  report,  the  County 
Supervisor's  recommendation 
concerning  suitability  of  the  property  for 
FmHA  programs,  and  any  other 
pertinent  information  affecting  or 
indicating  the  value. 

(3)  Gross  investment  means  the 
amount  of  the  FmHA  secured  debt 
including  all  advances  made  or  to  be 
made  by  FmHA  and  charged  to  the 
account.  It  also  includes  the  amount  of 
any  prior  liens  or  other  costs  which 
OGC  advises  must  be  paid  from 
proceeds  of  the  foreclosure  sale  before 
paying  the  FmHA  secured  debts. 

(g)  Bidding.  The  State  Director  or  a 
person  designated  by  the  State  Director 
is  authorized  to  bid  on  behalf  of  FmHA. 
In  appropriate  cases  the  State  Director 
may  request  through  OGC  that  the  U.S. 
Marshall  be  designated.  The  State 
Director  will  inform  the  County 
Supervisor  by  memorandum  as  to  the 
maximum  amount  to  be  bid  and  the 
name  of  the  person  authorized  to  bid. 
The  State  Director  will  also  indicate 
whether  the  property  is  suitable  for 
retention  in  the  FmHA  program.  A  copy 
of  this  memorandum  will  be  sent  to 
OGC.  An  employee  of  FmHA  may  not 
bid  for  himself/herself  nor  have 
someone  bid  for  him/her. 

(1)  Ordinarily,  the  State  Director  will 
designate  the  County  Supervisor  to  bid 
on  behalf  of  FmHA  unless 
circumstances  make  it  necessary  or 
desirable  to  designate  another  person.  In 
judicial  foreclosure,  OGC  will  be 
requested  to  inform  the  U.S.  Attorney  of 
the  maximum  amount  recommended  by 
FmHA  to  be  bid  and  in  appropriate 
cases  that  an  FmHA  employee  will  be 
available  at  the  sale  to  make  the  bid. 

(2)  Where  FmHA  is  the  senior 
lienholder,  the  person  authorized  by 
FmHA  will  make  only  one  bid  and  that 
will  be  for  the  authorized  maximum  bid. 
This  bid  will  be  made  when  no  other 
party  makes  a  bid  or  when  the  last  bid 
made  will  result  in  the  property  being 
sold  for  less  than  the  authorized 
maximum  bid. 

(3)  When  FmHA  is  not  the  senior 
lienholder.  the  State  Director  may 
authorize  the  person  bidding  on  behalf 
of  FmHA  to  make  incremental  bids  in 
competition  with  other  bidders.  The 
State  Director  will  inform  the  person 
bidding  of  the  opening  entry  bid.  bidding 
increments,  and  maximum  bid. 

(h)  Reports  on  sale.  Immediately  after 
a  foreclosure  sale  at  which  FmHA  bids. 


the  person  authorized  to  bid  will  furnish 
the  State  Director  a  report  about  the 
sale.  The  State  Director  will  send  a  cop\ 
of  the  report  to  OGC  When  OGC 
receives  this  report  or  a  report  from  the 
U.S.  Attorney  in  judicial  foreclosure,  this 
report  will  serve  as  a  request  to  OGC  to 
send  to  the  County  Supervisor  through 
the  State  Director  instructions  for 
completing  the  transactions  or  a  final 
title  opinion,  as  appropriate. 

(i)  Completion  of  Form  FmHA  465-6.  If 
FmHA  is  the  successful  bidder  at  the 
foreclosure  sale,  the  County  Super\'isor 
will  complete  and  forward  Form  FmHA 
465-6  to  the  Finance  Office.  The  form 
will  be  completed  without  waiting  for 
the  final  report  on  acquired  property 
from  OGC  and  will  be  dated  as  of  the 
day  of  the  sale. 

(j)  Appraising  personal  property.  The 
County  Supervisor  will  inventory  and 
appraise  personal  property  acquired  at 
the  foreclosure  sale  with  the  real  estate 
and  submit  a  list  of  such  items  of  the 
Finance  Office  with  Form  FmHA  465-6. 
A  copy  of  the  list  will  be  sent  to  the 
State  Director. 

(k)  Leases.  If  the  sale  is  made  subject 
to  an  agricultural,  mineral,  or  other  lease 
in  which  the  lessor's  interest  is  acquired 
by  FmHA  through  the  sale,  the  County 
Super\'isor  will  submit  a  copy  of  the 
lease  to  the  Finance  Office  with  Form 
FmHA  465-6.  If  a  lease  terminated  on 
act  of  sale,  a  new  lease  may  be 
considered  as  provided  by 
9  1955.63(a)(1)  of  Subpart  B  of  Part  1955 
of  this  chapter.  For  lease  numbering  see 
9  1955.10(j)(3). 

(1)  Any  oral  lease  in  effect  at  the  time 
the  Government  acquires  the  property 
will  be  reduced  to  writing  on  Form 
FmHA  465-2  or  other  form  approved  by 
OGC.  If  a  written  lease  cannot  be 
obtained,  request  assistance  from  OGC. 
The  lessee  and  County  Super\'isor  (for 
FmHA  lessor)  will  execute  the  form.  The 
County  Supervisor  will  notify  any  lessee 
in  writing  that  the  Goverrunent  has 
acquired  the  former  lessor's  rights  under 
any  lease  and  will  direct  the  lessee  to 
remit  all  payments  to  the  County 
Supervisor. 

(2)  Payments  to  FmHA  under  a  lease 
which  were  due  and  payable  before  the 
date  of  the  foreclosure  sale  will  be 
applied  first  on  any  balance  remaining 
on  the  debt  after  foreclosure  and  then  on 
any  other  FmHA  claim  against  the 
borrower.  Any  surplus  remaining  will  be 
remitted  to  the  borrower. 

(3)  The  County  Supervisor  will  collect 
payments  due  and  payable  after  the 
date  of  foreclosure  and  deposit  or 
transmit  them  as  miscellaneous 
collections  in  accordance  with  Form 
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FmHA  451-2  and  Subpart  B  of  Part  1951 
of  this  Chapter. 

(4)  Receipts  for  collections  made  in 
accordance  with  this  Subpart  will  be 
issued  to:  "Lease  proceeds  from 
property  formerly  owned  by  (borrower's 
name  and  case  number]  and  leased  to 
(name  of  lessee)." 

(1)  Deficiency  judgment  (1)  If  a 
deficiency  judgement  is  obtained  in 
accordance  with  S  1955.15(b)(2)  or 
§  1955.16(c)(3)  of  this  subpart,  the 
account  will  be  classified  as  a  judgment 
case  and  the  County  Supervisor  will 
send  Form  FmHA  455-20,  "Notice  of 
Judgment"  to  the  Finance  Office.  The 
account  will  be  served  in  accordance 
with  S  1962.49(e)  of  Subpart  A  of  Part 
1962.  When  action  to  obtain  a  deficiency 
judgment  is  pending  at  the  time  Form 
FmHA  465-6  is  sent  to  the  Finance 
Office,  the  action  will  be  indicated  on 
the  form. 

(2)  If  a  deficiency  judgment  is  not 
obtained  and  the  debt  cannot  be  settled 
under  Part  1864  of  this  chapter  (FmHA 
Instruction  456.1),  the  County  Supervisor 
will  submit  Forms  FmHA  404-1  and 
FmHA  450-10  to  the  Finance  Office  to 
reclassify  the  account  to  collection  only 
in  accordance  with  FmHA  Instruction 
450.5.  available  in  all  FmHA  Offices. 

(m)  Property  insurance.  Property 
insurance  will  be  handled  in  accordance 
with  Subpart  A  of  Part  1806  of  this 
chapter  (FmHA  Instruction  426.1). 

38.  Section  1955.18  is  added  to  read  as 
follows: 

11955.18    Exception  authority. 

The  Administrator  may  in  individual 
cases  make  an  exception  to  any 
requirement  or  provision  of  the  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law  if  the  Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest.  The 
Administrator  will  exercise  this 
authority  only  at  the  request  of  the  State 
Director  and  on  the  recommendation  of 
the  appropriate  Program  Assistant 
Administrator.  Requests  for  exceptions 
must  be  made  in  writing  by  the  State 
Director  and  supported  with 
documentation  to  explain  the  adverse 
affect  on  the  Government's  interest, 
propose  alternative  courses  of  action, 
and  show  how  the  adverse  affect  will  be 
eliminated  or  minimized  if  the  exception 
is  granted. 

39.  Exhibits  D  and  E  to  Subpart  A  of 
Part  1955  are  added  as  follows: 

ExhilHt  D  i 

(For  use  in  accelerating  farmer 
program  loan  accounts  secured  by  real 


estate  and/or  chattels  in  cases  not 
involving  bankruptcy.) 

CertififldMail 

Return  Receipt  Requested 

(Name  and  Address) 

Date    — 

Notice  of  Acceleration  of  Your  Debt  to  the 
Farmers  Home  Administration  and  Demand 
for  Payment  of  That  Debt 


Dear- 


PU:ASE  take  note  that  the  entire 
indebtedness  due  on  the  promissory  note(s) 
and/or  assumption  agreement(s)  which 
evidence  the  loan(s)  received  by  you  from  the 
United  States  of  America,  acting  through  the 
Farmers  Home  Administration,  United  States 
Department  of  Agriculture  is  now  declared 
immediately  due  and  payable.  They  are 
described  as  follows: 

Date  of  Instrument  Amount 

The  promissory  note(s)  and/or  assumption 
agreement(s)  is  (are)  secured  by  (real  estate 
mortgagees],  deed(s)  of  trust,  security 
agreement(8),  financing  statement(s),  etc.) 
described  (perfected)  as  follows: 
Recorded  In: 
Book  No.  Page  No. 

Date  of  Instrument       Place  of  Recordation 
(Filing)       (Recorded  under  Document  No.) 

This  acceleration  of  your  indebtedness  is 
made  in  accordance  with  the  authority 
granted  in  the  above-described  real  estate 
instrument(s). 

The  reason(s)  for  the  acceleration  of  your 
indebtedness  is  (are)  as  follows: 

(If  the  borrower  is  in  monetary  default.  list 
this  as  one  reason  for  accelerating.  If  the 
borrower  is  not  in  monetary  default,  see 
S  1955.16(e)(2).) 

The  indebtedness  due  is  $ unpaid 

principal,  and  $  unpaid  interest,  as  of 

.  19 ,  plus  additional  interest 

accruing  at  the  rate  of  $  per  day 

thereafter,  plus  any  advances  made  by  the 
United  States  for  the  protection  of  its  security 
and  interest  accruing  on  any  such  advances, 
and  the  amount  of  subsidy  to  be  recaptured 
in  accordance  with  Subsidy  Repayment 
Agreement  on  the  loan(s)  which  is  (are) 
subject  to  recapture.  Unless  full  payment  of 
your  indebtedness  is  received  within  30  days 
from  the  date  of  this  letter,  the  United  States 
will  take  action  to  foreclose  the  above 
described  security  instrument(s)  and  to 
pursue  any  other  available  remedies. 

Payment  should  be  made  by  cashier's 
check,  certified  check,  or  postal  money  order 
payable  to  the  Farmers  Mome  Administration 
and  delivered  to  the  County  Supervisor  of  the 
Farmers  Home  Administration  at  (street 

address  or  P.O.  Box) , 

(city) .  (state) ,  (zip 


code)- 


-.  If  you  submit  to  the 


United  States  any  payment  insufficient  to  pay 
the  amount  in  full  or  insufficient  to  comply 
with  any  arrangements  agreed  to  between  the 
FmHA  and  you,  that  payment  WILL  NOT 
CANCEL  the  effect  of  this  notice.  If  such 
insufficient  payments  are  received  and 
credited  to  your  account,  no  waiver  or 
prejudice  of  any  rights  which  the  United 


Stbtes  may  have  for  breach  of  any 
promissory  note  or  convenant  in  the  security 
in8trumenl(s)  will  result  and  the  Farmers 
Home  Administration  may  proceed  as  though 
no  such  payment  had  been  made. 

(The  above-described  security 
instrument(s)  provides  that  the  United  States 
may  foreclose  without  Court  action  by  selling 

the  property  at  public  sale  after . 

The  Government  intends  to  sell  the  property 
in  this  manner.)  ' 

If  you  have  not  been  advised  of  your  rights 
to  request  a  deferral  of  payments  or  other 
servicing  options  you  should  contact  the 
County  Supervisor  at  the  above  mentioned 
address  within  15  days  of  the  receipt  of  this 
notice. 

If  you  fail  to  comply  with  the  requirements 
outlined  in  this  notice,  the  United  States 
plans  to  proceed  with  foreclosure/liquidation. 

YOU  DO  NOT  HAVE  ANY  RIGHT  TO 
APPEAL  THIS  DECISION  TO  ACCELERATE 
YOUR  FmHA  DEBT(S)  TO  ANY  OFFICL\L 
OF  THE  FARMERS  HOME 
ADMINISTRATION. 
United  States  of  America 
By   

District  Director,  Farmers  Home 
Administration,  United  States  Department  of 
Agriculture. 

Exhibit  E 

(For  farmer  program  REAL  ESTATE 
OR  CHATTEL  LOANS.)  (For  use  in 
bankruptcy  cases  where  (1)  the 
automatic  stay  has  been  lifted;  or  (2)  the 
borrower  has  not  reaffirmed  liability, 
and  (a)  the  bankruptcy  proceeding  has 
been  closed  or  dismissed  or  (b)  the 
borrower  has  been  discharged  and  the 
property  has  been  abandoned  by  the 
trustee  or  exempted  by  the  borrower.) 

Certified  Mail  No.   

Date    

Return  Receipt  Requested 

(Name  and  Address) 

Notice  of  Acceleration  of  Your  Farmers 
Home  Administration  Account(s) 

Dear : 

PLEASE  TAKE  NOTE  that  the  Farmers 
Home  Administration  (FmHA)  intends  to 
enforce  its  (real  estate  mortgage(8),  deed(s)  of 
trust,  security  agreement(s),  etc.)  given  or 
assumed  by  you  as  security  for  promissory 
note(s]  and/or  assumption  agreement(s)  and 
declares  the  entire  secured  debt  to  be 
immediately  due  and  payable.  The  loan 
instrument(s)  i8(are)  described  as  follows: 

Date  of  Instrument  Amount 

The  security  in8trument(s)  referred  to 
above  is(are]  described/  was(were)  perfected 
as  follows: 


'  (This  paragraph  will  l>e  omitted  in  Stales  with 
judicial  foreclosure  or  if  it  conflicts  with  State  law  I 
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Date  of  Instrument       Place  of  Recordation         after  - 
(Filing/       Record  in:       Book  No.         Page 
No.        (Record  under  Document  No.) 

The  rea8on(s)  for  taking  this  action  t8(are) 
as  follows: 

|If  the  loan  account  is  in  monetary  default 
list  this  as  one  reason  for  accelemting.  If  the 
loan  account  i*  not  In  monetary  default,  see 
1 1955.16  (e)(2).| 

The  balance  of  the  loan  account  amounts 

to  $ unpaid  principal,  and  $ 

unpaid  interest,  calculated  to ■ 

19 ,  plus  interest  accruing  from  that  date 

at  the  rate  of  $ per  day.  plus  any 

advances  made  by  the  United  Stales  for  the 
protection  of  Its  security  and  the  interest 
accruing  on  any  such  advances  (and  any 
aniQunt  of  subsidy  to  be  recaptured  in 
accordance  with  Subsidy  Repayment 
Agreement  on  the  loan(8)  which  i8(are) 
subject  to  ^capture).  Pursuant  to  the  tenns  of 
the  loan  instruments  the  Farmers  Home 
Administration  is  now  exercising  its  op:i(m  to 
declare  this  debt  immediately  due  and 
payable. 

"The  security  in8trument(s)  executed  by  you 
in  favor  of  the  FmHA  i8(are)  not  affected  by  a 
discharge  in  bankruptcy  and  the  security  can 
still  be  foreclosed  upon  or  liquidated  to 
satisfy  the  secured  debt  although  ■  discharge 
under  the  Bankruptcy  Code  does  render  any 
debt  discharged  unenforceable  as  your 
personal  obligation.  In  other  words,  if  FmHA 
goes  ahead  with  foreclosure  or  Uquidation.  all 
property  which  ia  security  would  be  sold.  If 
the  proceeds  from  that  sale  are  not  sufficient 
to  pay  off  the  debt,  FmHA  cannot  seek  a 
personal  judgment  against  you  for  any 
deficiency.  This  letter  is  not  intended  as  an 
act  to  collect  or  recover  any  det>t  from  you 
for  which  your  per«onal  obligation  has  t>een 
discharged  pursuant  to  11  U.S.C  524  but 
rather  it  is  intended  to  coUecl  or  recover  any 
such  debt  from  the  property  which  is  security 
for  the  loan(s)  made  to  you. 

Unless  full  payment  of  the  secured  debt  is 
received  within  30  days  ht>ra  the  date  of  this 
letter,  the  United  States  will  take  action  to 
foreclose/liquidate  under  the  authority 
granted  in  the  above-described  in6trument(s). 
Payment  should  be  made  by  cashier's  check, 
certified  check,  or  postal  money  order 
payable  to  the  Fanners  Home  Administration 
and  delivered  to  the  FmHA  County 
Supervisor  (street  address  or  P.O 

Box) ,  (city) . 

(state) ,  (lip  code)- 


-w  The  Government  bitenda 


If  there  is  submitted  to  the  United  States 
any  payment  insufficient  to  pay  the  account 
in  full  or  insu^icient  to  comply  with  any 
arrangements  agreed  to  between  the  FmHA 
and  you,  that  payment  WILL  NOT  CANCEL 
the  effect  of  this  notice.  If  such  insufficient 
payments  are  received  and  credited  to  your 
account,  no  waiver  or  prejudice  of  any  rights 
which  the  United  States  may  have  for  breach 
of  any  promissory  note  or  covenant  in  the 
security  in8trument(s)  will  result  and  the 
FmHA  may  proceed  against  the  security  as 
through  no  such  payment  had  been  made. 

(The  above-described  security 
instrument(s)  provides(provide)  that  the 
United  States  may  foreclose  without  Court 
action  by  selling  the  property  at  public  sale 


to  sell  the  property  in  this  manner.)  ' 

If  you  have  not  been  advised  of  your  rights 
to  request  a  deferral  of  payments  or  other 
servicing  options  you  shoidd  contact  the 
County  Supervisor  at  the  above  mentioned 
address  within  15  days  of  the  date  of  this 
letter. 

YOU  DO  NOT  HAVE  ANY  RIGHT  TO 
APPEAL  THIS  DECISION  TO  ACCELERATE 
YOUR  FmHA  DEBT(S)  TO  ANY  OFFICIAL 
OF  THE  FARMERS  HOME 
ADMINISTRATION. 

United  States  of  America. 

By    

District  Director.  Farmers  Home 
Administration,  United  States  Department  of 
Agriculture. 

PART  1960— GENERAL 

Subpart  A— SpecM  Servicing  of 
Delinquent  snd  Problem  Case  FmHA 
Farm  Borrowers 

40.  Subpart  A  of  Part  1960  is  removed 
and  reserved.     . 

PART  1962— PERSONAL  PROPERTY 

Subpart  A— Servicing  and  Uquidation 
of  Chattel  Security 

41.  In  i  1962.2,  paragraph  (b)  is 
revised  to  read  as  follows: 

91962.2    Policy. 


(b)  If  the  objectives  of  paragraph  (a)  of 
this  section  cannot  be  met  or  if  Uie 
chattel  security  must  be  liquidated  for 
other  reasons,  the  security  will  be 
liquidated  promptly  to  protect  FmHA's 
financial  interest  provided  the  borrower 
has  been  sent  Forms  FmHA  1924-14. 
1924-25,  and  1924-26  and  any  appeal 
has  been  concluded.  Normally,  the 
borrower  will  dispose  of  chattel  security 
and  EO  property  at  a  public  or  private 
sale.  However,  when  this  cannot  be 
done,  the  County  Supervisor  will  take 
possession  of  and  sell  chattel  security 
under  this  subpart 

42.  In  §  1962.3.  paragraph  (c)  is  added 
to  read  as  follows: 

S  1962.3    Autttofities  and  rasponsibmtles. 

«        *        *        *        • 

(c)  Exception  authority.  The 
Administrator  may  in  individual  cases 
make  an  exception  to  any  requirement 
or  provision  of  this  Subpart  which  is  not 
inconsistent  with  the  authorizing  statute 
or  other  applicable  law  if  the 
Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  the 
Government's  interest.  The 
Administrator  will  exercise  this 


'  (This  paragraph  will  Iw  omitted  in  Statot  with 
judicial  foreclosure  or  if  it  connict*  with  State  law.) 


authority  only  at  the  request  of  the  State 
Director  and  on  the  recommendation  of 
the  appropriate  program  Assistant 
Administrator.  Requests  for  exceptions 
must  be  made  in  writing  by  the  State 
Director  and  supported  with 
documentation  to  explain  the  adverse 
effect  on  the  Government's  interest, 
propose  alternative  courses  of  action, 
and  show  how  the  adverse  effect  will  be 
eliminated  or  minimized  if  the  exception 
is  granted. 

43.  Section  1962.4  is  amended  by 
revising  paragraphs  (c)  and  (d), 
renumbering  paragraphs  (j)  through  (o) 
as  paragraphs  (k)  through  (p).  adding  a 
new  paragraph  (j).  adding  paragraph  (q) 
as  follows: 

g  1962.4    Datlnntons. 

•  •         *         *         • 

(c)  Borrower.  Individual(8], 
corporation,  cooperative,  or  partnership 
that  is  (are)  liable  for  the  loan(s)  or  any 
part  thereof. 

(d)  Chattel  security.  Chattel  property 
which  may  consist  of,  but  is  not  limited 
to.  inventory;  accoimts;  contract  rights; 
general  intangibles;  crops;  livestock; 
fish;  farm,  business,  and  recreational 
equipment;  and  supplies,  and  which  is 
covered  by  financial  statements  and 
security  agreements,  chattel  mortgages, 
and  othbr  security  instruments. 

•  •        *        •        • 

(j)  Farm  income.  Proceeds  from  the 
sale  of  chattel  security  which  is 
normally  sold  annually  during  the 
regular  course  of  business  such  as  crops, 
feeder  livestock  and  other  farm 
products. 

(q)  Security.  Also  means  "Chattel 
security"  when  appropriate. 

44.  Section  1962.16  is  added  to  read  as 
follows: 

S  1962.16    Accounting  by  County 
Suparvisor. 

(a)  The  County  Supervisor  is 
responsible  for  maintaining  a  current 
record  of  each  borrower's  FmHA 
security.  All  chattel  security  will  be 
inspected  at  least  annually  by  the 
County  Supervisor.  The  inspection  will 
be  recorded  in  the  running  record  of  the 
borrower's  file.  More  frequent 
inspections  should  be  made  for 
delinquent  borrowers  or  borrowers  that 
have  been  indebted  for  less  than  one  full 
crop  year.  At  the  time  of  the  annual 
inspection  the  County  Supervisor  will 
discuss  the  provisions  of  5§  1962.17  and 
1962.18  of  this  subpart  with  the 
borrower,  and  the  borrower  and  County 
Supervisor  will  complete  and  sign  Form 
FmHA  1962-1,  "Agreement  For  The  Use 
of  Proceeds /Release  of  Chattel  Security 
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and/or  Farm  Income,**  if  it  has  not  been 
previously  completed  for  the  year.  The 
form  should  be  completed  and  signed 
even  if  a  borrower  does  not  plan  to 
dispose  of  any  chattel  security.  When 
the  County  Supervisor  has  other 
contacts  with  the  borrower,  the  County 
Supervisor  should  also  check  for 
dispositions  and  acquisitions  of  security. 
The  purpose  of  all  inspections  is  to: 

(1)  Verify  that  the  borrower  possesses 
all  the  security, 

(2)  Determine  security  is  properly 
maintained,  and 

(3)  Supplement  security  instruments. 
(b)  Dispositions  of  chattel  security 

will  be  recorded  on  Form  FmHA  1962-1, 
and  on  the  file  copy  of  the  security 
agreement  or  chattel  mortgage.  The 
original  must  not  be  altered.  Additional 
acquired  chattel  security  should  be 
entered  on  the  file  copy  of  the  security 
agreement  or  chattel  mortgage  and  must 
be  described  on  subsequent  security 
instruments. 

45.  Section  1962.17  is  revised  to  read 
as  follows: 

91962.17    Disposal  of  cfwttal  security,  uM 
ol  procssds  and  rslsass  of  Wsn. 

(a)  General.  The  borrower  must 
account  for  all  security  and  will  be 
instructed  of  this  by  the  County 
Supervisor  when  a  loan  is  made  and  as 
often  afterward  as  necessary.  When  the 
borrower  sells  security,  the  property  and 
proceeds  remain  subject  to  the  lien  until 
the  lien  is  released  by  the  County 
Supervisor.  Purchasers  of  security  who 
inquire  should  be  informed  that  the 
property  is  subject  to  it  until  they  deliver 
any  proceeds  in  cash  to  the  County 
Supervisor  or  make  checks  payable 
jointly  to  the  borrower  and  FmHA  and 
the  check  has  cleared.  When  the 
borrower  fails  to  account  properly  for 
security,  the  County  Supervisor  will  take 
the  actions  required  in  §  1962.18  of  this 
subpart. 

(b)  Use  of  Form  FmHA  1962-1.  (1) 
County  Supervisors  are  authorized  to 
approve  dispositions  of  FmHA  chattel 
security  in  accordance  with  this  subpart. 
The  County  Supervisor  will  complete 
Form  FmHA  1962-1  to  show  how  the 
borrower  will  sell,  exchange  or  consume 
security  and  use  sales  proceeds 
(including  milk  sales  proceeds)  and 
insurance  proceeds  derived  from  the 
loss  of  security.  The  five  conditions  set 
out  in  that  form  must  all  be  met  and  the 
conditions  set  out  in  (b)(2)  of  this  section 
must  also  be  met. 

(2)  Sales  proceeds  must  be  remitted  to 
creditors  with  liens  on  the  proceeds,  in 
order  of  priority  of  those  liens.  Proceeds 
which  are  released  by  a  prior  lienhoider 
or  which  are  in  excess  of  the  amount 
due  to  a  prior  lienhoider  and  which 


come  to  FmHA  can  be  used  for  one  of 
the  following  purposes. 

(i)  Proceeds  can  be  applied  to  the 
FmHA  debt. 

(ii)  Proceeds  can  be  used  to  purchase^ 
property  belter  suited  to  the  borrower's 
needs  if  FmHA  will  acquire  a  lien  on  the 
new  property,  equal  in  value  to  the  lien 
held  on  the  property  sold.  Any 
remaining  sale  proceeds  will  be  applied 
to  reduce  the  FmHA  debt. 

(iii)  Proceeds  can  be  used  to  preserve 
the  security  because  of  a  natural 
disaster  or  other  severe  catastrophes, 
when  the  need  for  funds  cannot  be  met 
with  an  FmHA  loan  or  an  FmHA  loan 
cannot  be  made  in  time  to  prevent  the 
borrower  and  FmHA  from  suffering  a 
substantial  loss. 

(iv)  Proceeds  can  be  used  to  pay  for 
essential  farm  and/or  family  living 
(family  living  expenses  are  excluded  for 
partnerships,  corporations  and 
cooperatives)  expenses  necessary  for 
the  continued  operation  of  the  farm  in 
accordance  with  the  current  year's  Farm 
Budget. 

(v)  Property  can  be  exchanged  for 
property  which  is  better  suited  to  the 
borrower's  needs  if  FmHA  will  acquire  a 
lien  on  the  new  property,  equal  in  value 
to  the  lien  held  on  the  property 
exchanged. 

(vi)  Property  can  be  consumed  by  the 
borrower  as  follows: 

(A)  Livestock  can  be  used  by  the 
borrower's  family  for  subsistence. 

(B)  If  crops  serve  as  security  and 
usually  would  be  marketed,  the  County 
Supervisor  can  allow  such  crops  to  be 
fed  to  livestock  provided  this  is 
preferable  to  direct  marketing  and  also 
provided  that  FmHA  obtains  a  lien  (or 
assignment)  on  the  livestock  and 
livestock  products  equal  in  value  to  the 
lien  on  the  crops. 

(3)  The  borrower  must  maintain 
records  of  dispositions  of  property  and 
the  actual  use  of  proceeds  and  must 
make  these  records  available  to  FmHA 
at  the  end  of  the  period  covered  l?y  the 
Form  FmHA  1962-1,  or  when  requested 
by  FmHA.  The  County  Supervisor  will 
complete  the  "Actual"  columns  on  that 
form,  making  sure  that  the  dispositions 
of  property  and  uses  of  proceeds  were 
as  agreed  upon.  If  they  were  not,  the 
County  Supervisor  will  take  the  actions 
required  by  S  1962.18  of  this  subpart. 

(4)  If,  for  any  sale,  the  amount  of 
proceeds  actually  received  is  above  or 
below  the  amount  of  proceeds  planned 
to  be  received,  as  shown  on  Form  FmHA 
1962-1,  the  borrow  is  supposed  to  notify 
the  County  Supervisor.  A  new  Form 
FmHA  431-2  and  a  new  Form  FmHA 
1962-1  will  be  prepared  to  reflect  the 
changes. 


(5)  If  the  borrower  wants  to  sell, 
exchange  or  consume  property  in  a  way 
different  from  that  shown  on  Form 
FmHA  1962-1,  the  borrower  must  get 
FmHA's  permission,  in  advance. 
Permission  will  be  granted  if  the  five 
conditions  set  out  in  that  Form  have 
been  met  and  if  the  requirements  of  (b) 
(2)  of  this  section  have  been  met. 

(c)  Release  of  liens.  (1)  Liens  can  be 
released  by  the  County  Supervisor  when 
security  is  sold,  exchanged  or 
consumed,  provided  the  conditions  set 
out  on  Form  FmHA  1962-1  and  in  this 
subpart  are  met. 

(2)  Junior  FmHA  liens  on  chattels  and 
crops  serving  as  security  for  FmHA 
loans  can  be  released  when  such 
property  has  no  present  or  prospective 
security  value  or  enforcement  of  the 
FmHA  lien  would  be  ineffectual  or 
uneconomical.  The  following 
information  will  be  documented  in  the 
running  case  record. 

(i)  The  present  market  value  of  the 
chattels  or  crops,  as  determined  by  the 
County  Supervisor,  on  which  FmHA  has 
a  value  less  junior  lien. 

(ii)  The  names  of  the  prior  lienholders. 
amount  secured  by  each  prior  lien,  and 
the  present  market  value  of  any 
property  which  serves  as  security  for  the 
amount.  The  value  of  all  property  which 
serves  as  security  for  amounts  owed  to 
prior  lienholders  must  be  considered  to 
determine  whether  the  junior  FmHA  lien 
has  any  present  or  prospective  value. 

(3)  Liens  obtained  through  a  mutual 
mistake  can  be  released.  The  reasons 
for  the  release  must  be  documented  in 
the  running  case  record. 

(4)  Liens  can  be  released  when  there 
is  no  evidence  of  an  existing 
indebtedness  secured  by  the  lien  in  the 
records  of  the  FmHA  County.  State,  or 
Finance  Office. 

(3)  Liens  on  separate  items  of  chattels 
can  be  released  to  another  creditor  for 
purposes  set  out  in  paragraph  (b)(2)  (iv) 
of  this  section  when  it  has  been 
determined  by  a  current  appraisal  that 
the  value  of  the  remaining  security  is 
substantially  greater  than  the  remaining 
FmHA  debt. 

(d)  Processing  the  release  of  chattel 
security.  (1)  If  the  borrower  or  an 
interested  third  party  requests  a  release 
of  specific  items  which  must  be 
recorded  under  the  UCC  or  chattel 
mortgage  laws,  Form  FmHA  462-12, 
"Statements  of  Continuation,  Partial 
Release,  Assignments,  etc.,"  Form 
FmHA  460-1,  "Partial  Release,"  or  other 
Forms  approved  by  OGC  and  required 
by  State  statute  will  be  used.  Care  must 
be  used  to  be  sure  that  only  specific 
items  are  released;  for  example,  if  a 
borrower  requests  a  release  of  five 
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cows,  make  sure  that  not  all  the  cattle 
are  released  from  the  FmHA  lien.  When 
specific  items  are  listed  on  the  security 
agreement,  the  County  Supervisor 
should  record  the  disposition  on  the 
work  copy  of  the  security  agreement. 

(2)  Assignment  and  consent  to 
payment  of  proceeds  will  be  processed 
under  Subpart  A  of  Part  1941  of  this 
chapter  and  recorded  on  Form  FmHA 
1962-1. 

(i)  When  it  is  necessary  to  temporarily 
amend  Form  FmHA  441-18,  "Consent  to 
Payment  of  Proceeds  From  Sale  of  Farm 
Products,"  or  Form  FmHA  441-25, 
"Assignment  of  Proceeds  From  the  Sale 
of  Dairy  Products  and  Release  of 
Security  Interest,"  Form  FmHA  462-9, 
"Temporary  Amendment  of  Consent  to 
Payment  of  Proceeds  From  Sale  of  Farm 
Products,"  will  be  used.  All  amendments 
of  assignment  agreements  will  be  made 
on  forms  approved  by  OGC.  The  State 
Director  will  issue  a  State  supplement 
with  the  advice  of  OGC  and  prior 
approval  of  the  National  Office  on  the 
use  of  other  forms.  The  original  form 
after  completion  will  be  forwarded 
directly  to  the  person  or  firm  making  the 
payment  against  which  the  assignment 
is  effective,  and  a  copy  will  be  kept  in 
the  borrower's  case  file.  All 
amendments  of  assignment  agreements 
will  be  approved  and  recorded  on  Form 
FmHA  1962-1.  Conditions  of  this  section 
must  be  met.  The  County  Supervisor  will 
see  that  payments  are  made  in 
accordance  with  the  original  consent 
when  the  amendment  period  expires. 
Normally  a  temporary  amendment  will 
not  exceed  a  six  month  period. 

(ii)  When  FmHA  is  not  expecting 
payment  from  the  proceeds  of  a  product 
on  which  it  has  a  lien  but  the  purchaser 
of  the  product  inquires  about  payment,  a 
letter  should  be  written  to  the  purchaser 
as  follows: 

'The  Farmers  Home  Administration 
(FmHA)  has  a  security  interest  in  the  (name 
of  product)  being  sold  to  you  by  (name  and 
address  of  twrrower).  but  at  the  present  time 
is  not  looking  to  the  proceeds  from  the  sale  of 
that  product  for  payment  on  the  debt  owed  to 
this  agency.  Therefore,  until  further  notice,  it 
will  not  be  necessary  for  you  to  make 
payment  to  FmHA  for  such  product." 

(e)  Releases  of  liens  on  wool  and 
mohair  marketed  by  consignment. — (1) 
Conditions.  Liens  on  wool  and  mohair 
may  be  released  when  the  security  is 
marketed  by  consignment,  provided  all 
the  following  conditions  are  met: 

(i)  The  producer  assigns  to  FmHA  the 
proceeds  of  any  advances  made,  or  to 
be  made,  on  the  wool  or  mohair  by  the 
broker,  less  shipping,  handling, 
processing,  and  marketing  costs. 

(ii)  The  producer  assigns  to  FmHA  the 
proceeds  of  the  sale  of  the  wool  or 


mohair,  less  any  remaining  costs  in 
shipping,  handling,  processing,  and 
marketing,  and  less  the  amount  of  any 
advance  (including  any  interest  which 
may  have  accrued  on  the  advance) 
made  by  the  broker  against  the  wool  or 
mohair. 

(iii)  The  producer  and  broker  agree 
that  the  net  proceeds  of  any  advances 
on.  or  sale  of,  the  wool  or  mohair  will  be 
paid  by  checks  made  payable  jointly  to 
the  producer  and  FmHA. 

(2)  Authority.  The  County  Supervisor 
may  execute  releases  of  the 
Government's  lien  on  wool  and  mohair 
on  Form  FmHA  462-4,  "Assignment, 
Acceptance,  and  Release."  Since  Form 
FmHA  462-4  is  not  a  binding  agreement 
until  executed  by  all  parties  in  interest, 
including  the  producer,  the  broker  and 
the  Government,  the  County  Supervisor 
may  execute  it  before  other  parties  sign 
it. 

(f)  Notice  of  termination  of  security 
interest  to  purchasers  of  farm  products 
under  consents  or  assignments  upon 
payment  in  full.  County  Supervisors  will 
notify  purchasers  of  farm  products  as 
soon  as  the  FmHA  has  received 
payment  in  full  of  indebtedness  for 
collection  of  which  it  has  accepted 
assignments  or  consents  to  payment  of 
proceeds  from  the  sale  of  the  farm 
products.  When  Form  FmHA  441-18  is  in 
effect  under  the  UCC,  the  notice  to  the 
purchaser  will  be  made  on  Form  FmHA 
460-8,  "Notice  of  Termination  of 
Security  Interest  in  Farm  Products." 
When  assignments  have  been  used,  the 
notice  to  the  purchaser  will  be  by  letter 
or  by  forms  prescribed  by  State 
supplements. 

(g)  Release  of  FmHA 's  interest  in 
insurance  policies.  When  an  FmHA  lien 
on  property  covered  by  insurance  has 
been  released,  the  County  Supervisor  is 
authorized  to  notify  the  insurance 
company  of  the  release. 

46.  Section  1962.18  is  revised  to  read 
as  follows: 

§  1962.18    Unapprovsd  disposition  of 
ctuittsi  security. 

When  the  County  Supervisor  learns 
that  a  borrower  has  made  a  disposition 
of  chattel  security  in  a  manner  not 
provided  for  on  Form  FmHA  1962-1  or 
becomes  aware  of  the  misuse  of 
proceeds  by  a  borrower,  corrective 
action  must  be  taken  to  protect  the 
Government's  interest. 

(a)  Notice  to  borrowers.  When  a 
borrower  has  not  properly  accounted  for 
the  use  of  proceeds  from  the  sale  of 
chattel  security,  the  County  Supervisor 
must  request  restitution  by  use  of  a 
letter  similar  to  Guide  Letter  1962-A-5. 

(1)  If  the  borrower  makes  restitution 
or  provides  sufficient  information  to 


enable  the  County  Supervisor  to  post- 
approve  the  transaction  on  Form  FmHA 
1962-1.  no  further  action  will  be  taken 
against  the  borrower.  Post-approval  can 
only  be  given  under  the  conditions  set 
out  in  S  1962.17(b)  of  this  Subpart.  Only 
one  such  transgression  can  be  allowed 
in  any  period  covered  by  the  Form 
FmHA  431-2  or  between  annual  security 
inspections,  whichever  is  appropriate,  . 
and  this  must  be  made  clear  to  the        | 
borrower. 

(2)  If  the  borrower  does  not  make 
restitution,  if  the  County  Supervisor 
cannot  post-approve  the  transaction,  or 
if  the  borrower  makes  a  second 
unauthorized  disposition  of  security  or 
misuse  of  proceeds  after  settling  the  first 
offense  as  provided  in  paragraph  (a)(1) 
of  this  section,  the  County  Supervisor 
must  take  the  following  action: 

(i)  Proceed  in  accordance  with  ]  • 

S  1962.49  (b)  the  subpart  and 

(ii)  Place  the  borrower's  name  on  the 
Unapproved  Disposition  of  Security  Log 
in  accordance  with  paragraph  (b)  of  this 
section. 

(b)  Unapproved  disposition  of  security 
Log.  Each  County  Office  must  maintain 
a  log  of  borrowers  who  have  made       j 
unapproved  dispositions  of  chattel       ' 
security, 

(1)  The  following  information  must  be 
included  in  the  log: 

(i)  The  borrower's  name  and  address: 

(ii)  The  date  the  unapproved  , 

disposition  was  discovered;  | 

(iii)  The  item  disposed  of; 

(iv)  The  amount  of  proceeds  from  the 
disposed  item,  the  use  of  proceeds  and 
the  name  and  address  of  the  purchaser, 
if  known; 

(v)  The  date  that  Guide  Letter  1962-, 
A--5  was  sent  to  the  borrower  and        I 
date(s)  of  personal  contact(s)  with  the 
borrower  regarding  the  unapproved 
disposition;  and  | 

(vi)  The  date  the  case  was  referred  to 
the  State  Office. 

(2)  Subsequent  offenses  by  the  same 
borrower  must  be  entered  separately  on 
the  log. 

(3)  The  borrower's  name  must  remain 
on  the  log  for  at  least  one  calendar  year 
from  the  date  the  unapproved 
disposition  was  discovered. 

(4)  The  County  Supervisor  will 
forward  the  information  on  the  logs  to 
the  State  Director  quarterly  (January  1^ 
April  1.  July  1.  and  October  1).  The 
information  will  contain  only  those 
entries  made  since  the  previous 
quarterly  report.  Negative  reports  are 
required. 

(5)  The  State  Director  will  collect  the 
reports  and  forward  them  to  the  Office 
of  Inspector  General-Regional  Office 
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Investigation.  Negative  reports  will  not 
be  referred. 

§§  1962.22. 1M2.23, 1M2.24,  and  1962.2S 


47.  Sections  1962.22, 1062.23, 1962.24. 
and  1962.25  are  removed  and  reserved. 

48. 1962.34  ia  amended  by  revising  the 
introductory  paragraph,  paragraphs  (a) 
[2],  (b)  (3).  and  (e)  and  adding  paragraph 
(f)(12)  to  read  as  follows: 

91962J4    Transfer  of  cfiattelsecwily  and 
EO  property  and  MSMMiption  of  debts. 

Chattel  and  EO  property  may  be 
transfierred  to  eligible  or  ineligible 
transferees  who  agree  to  assume  the 
outstanding  loan,  subiect  to  provisions 
in  this  section.  A  transfer  and 
assumption  may  also  be  made  when  one 
or  more  of  the  borrowers  or  the  former 
spouse  and  co-obligor  of  a  divorced 
borrower  withdraws  from  the  operation 
or  dies.  The  transfer  oi  accounts  secured 
by  real  estate  or  both  real  estate  and 
chattels  will  be  processed  under  Subpart 
A  of  Part  1872  of  this  chapter  (FmHA 
Instruction  465.1).  The  transferor 
(borrower)  must  be  sent  Form  FmHA 
1924-14  as  soon  as  the  borrower 
contacts  the  County  Supervisor 
inquiring  about  a  transfer. 

(a)  •  •  • 

(2)  Generally  the  debu  assumed  will 
be  paid  in  accordance  with  the  rates 
and  terms  of  the  existing  notes  or 
assumption  agreements.  Any 
delinquency  and  any  deferred  interest 
outstanding  will  be  scheduled  for 
payment  on  or  before  the  date  the 
b^nsfer  is  closed.  Form  FmHA  460-9. 
"Assumption  Agreement  (Same  Terms- 
Eligible  Transferee)."  will  be  used.  If  the 
existing  loan  repayment  period  is 
extended,  the  debt  being  assumed  may 
be  rescheduled  using  Form  FmHA  460-5. 
"Assumption  Agreement  (New  Terms)." 
The  new  repayment  period  may  not 
exceed  that  for  a  new  loan  of  the  same 
type.  If  Form  FmHA  460-5  is  used,  the 
current  interest  rate  for  such  loans  will 
be  charged  to  all  applicants  except 
those  eligible  for  limited  resource  loans, 
who  will  be  charged  interest  at  the  rate 
of  5  percent  per  year.  If  any  deferred 
interest  is  not  paid  by  the  time  the 
transfer  takes  place,  it  must  be  added  to 
the  principal  balance  and  the  loan  must 
be  placed  on  new  rates  and  term. 

(b)  •  •  • 

(3)  FmHA  debu  assumed  will  be 
repaid  in  amortized  installments  not  to 
exceed  5  years  using  FmHA  460-5.  Any 
deferred  interest  not  paid  by  the  time 
the  transfer  takes  place  must  be  added 
to  the  principal  balance.  The  transferred 
property,  including  EO  property,  will  be 
subject  to  any  existing  FmHA  hen.  In 


the  absence  of  an  existing  FmHA  lien, 
new  lien  instruments  will  be  executed. 
Interest  rates  to  the  transferee  will  be  as 
follows: 

(i)  For  OL,  EE.  SL.  and  EM  loans,  the 
current  interest  rate  in  effect  for  OL 
loans  at  the  time  of  approval  of  the 
transfer  plus  one  percent. 

(ii)  For  EO  loans.  6  percent. 

(e)  County  Committee  actions.  — ( 1 ) 
Transfer  to  eligible  applicant  The 
County  Committee  will  certify  the 
transferee's  eligibility  for  the  types  of 
loans  to  be  assumed  on  FmHA  440-2. 
"County  Committee  CertiHcation  or 
Recommendation." 

(2)  Transfer  to  ineligible  applicant. 
The  County  Committee  will  execute  a 
memorandum  statement  on  Form  FmHA 
440-2  as  follows:  "In  our  opinion,  the 
transferee,  (name  of  transferee),  will 
honestly  endeavor  to  make  payments  in 
accordance  with  the  assumption 
agreement  maintain  the  security,  and 
carry  out  the  other  obligations  in 
connection  with  the  lotm." 

(3)  Release  from  liability.  If  the  total 
outstanding  debt  is  not  assumed  the 
County  Committee  will  execute  a 
memorandum  statement  on  Form  FmHA 
440-2  when  they  recommend  the 
transferor  be  released  from  personal 
liability,  which  will  read  as  follows: 
"(Name  of  transferor  and  any  co-signer] 
in  our  opinion  do  not  have  reasonable 
ability  to  pay  all  or  a  substantial  part  of 
the  balance  of  the  debt  not  assumed 
after  considering  their  assets  and 
income  at  the  time  of  transfer. 
Transferors  have  cooperated  in  good 
faith,  used  due  diligence  to  maintain  the 
security  against  loss,  and  otherwise 
fulfilled  the  convenants  incident  to  the 
loan  to  the  best  of  their  ability. 
Therefore,  we  recommend  that  the 
transferor  and  any  co-signer  be  released 
from  personal  liability  on  the 
transferees'  assumption  of  a  portion  of 
the  indebtedness  at  least  equal  to  the 
present  market  value  of  the  security."  If 
the  total  outstanding  debt  is  assumed. 
the  statement  is  not  required. 

(0  *  *  • 

(12)  Form  FmHA  1924-14. 
•        •        •        •        • 

49.  Section  1962.40  is  amended  by 
revising  the  introductory  paragraph,  and 
paragraphs  (a),  (b).  and  (c).  to  read  as 
follows: 

81M2.40    Uquldatlon. 

FmHA  will  continue  with  borrowers  if 
they  make  payments  in  accordance  with 
their  ability,  account  properly  for 
security  or  EO  property,  and  otherwise 
meet  their  loan  obligations.  When 
liquidation  is  begun,  it  is  FmHA  policy 


to  liquidate  all  security  and  EO  property 
except  EO  property  that  the  County 
Supervisor  determines  is  essential  for 
minimum  family  living  needs.  The 
present  market  value  of  security  that 
may  be  retained  by  the  borrower  for 
minimum  family  living  needs  will  not 
exceed  $600.  However,  only  so  much  of 
the  security  and  EO  property  will  be 
liquidated  as  necessary  to  pay  the 
indebtedness.  Liquidation  will  be 
undertaken  when  no  further  assistance 
will  be  given  to  a  borrower  and  the 
borrower  is  in  default.  Before  any 
liquidation  action  is  considered  a 
borrower  must  have  received  forms 
FmHA  1924-25  and  1924-26.  and  any 
appeal  must  have  been  concluded, 

(a)  Decision  to  liquidate.  The  county 
supervisor  may  decide  that  liquidation 
of  chattel  security  and  nonsecurity 
property  is  necessary  but  the  County 
Supervisor  will  not  execute  Exhibit  D  or 
Exhibit  E  of  Subpart  A  of  Part  1955  of 
this  chapter.  Cases  involving  legal 
problems  not  covered  by  this  subpart  or 
related  State  supplements  and  cases  in 
which  real  estate  serves  as  security  for 
any  FmliA  loan  will  be  handled  under 
Subpart  A  of  Part  1872  of  this  chapter 
(FmHA  Instruction  465.1).  When  it  is 
decided  liquidation  is  necessary,  a 
statement  of  facts  with  reasons  for  the 
action  will  be  recorded  in  the  running 
case  file,  and  the  County  Supervisor 
may  execute: 

(1)  Form  FmHA  455-4,  "Agreement  for 
Voluntary  Liquidation  of  Chattel 
Security,"  or 

(2)  Form  Fm^L^  455-3.  "Agreement  for 
Public  Sale  by  Borrower",  or 

(3)  Form  FmHA  462-2.  "Written 
Consent  to  Sell  and  Statement  of 
Conditions  on  Which  Lien  will  be 
Released",  or 

(4)  Form  FmHA  455-6.  "Agreement  for 
Temporary  Custody  of  Property." 

(b)  Lien  searches.  The  County 
Supervisor  will  obtain  a  current  lien 
search  report  to  determine  the  effect 
that  liens  of  other  parties  will  have  on 
liquidation,  the  record  lienholders  to 
whom  notices  of  sale  will  be  given,  and 
the  distribution  that  will  be  made  of  the 
sales  proceeds.  Normally,  lien  searches 
should  be  obtained  from  the  same 
source  as  is  used  when  making  a  loan.  If 
obtaining  the  searches  from  third  party 
sources  would  cause  undue  delay  which 
would  interfere  with  orderly  liquidation, 
searches  may  be  made  by  the  County 
Supervisor.  If  the  lien  search  is  made  by 
third  parties,  the  borrower  will  pay  the 
cost  from  personal  funds  or  if  the 
borrower  refuses.  FmHA  will  pay  the 
cost  and  charge  it  to  the  borrower's 
account  in  accordance  with  the  security 
instrument  or  EO  Loan  Agreement.  The 
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records  to  be  searched  and  the  period 
covered  by  the  search  will  be  in 
accordance  with  a  State  supplement, 

(c)  Acceleration  of  unmatured 
installments.  (1)  The  District  Director 
will  accelerate  all  unmatured 
installments  by  using  Exhibit  D  or 
Exhibit  E  of  Subpart  A  of  Part  1955  of 
this  chapter  except  in  cases  referred  to 
OGC  for  civil  action,  if  the  notices  has 
previously  been  given.  However,  when 
security  is  to  be  liquidated  under  the 
"Power  of  Sale"  in  the  lien  instrument 
without  referral  to  OGC.  the  District 
Director  will  use  Exhibit  D  or  Exhibit  E 
of  Subpart  A  of  Part  1955  of  this  chapter. 

(2)  Exhibit  D  or  Exhibit  E  of  Subpart  A 
of  Part  1955  of  this  chapter  will  be  sent 
to  the  last  known  address  of  each 
obligor,  with  a  copy  to  the  Finance 
Office  in  those  cases  referred  to  OGC 
for  civil  action.  County  Office  and 
Finance  OfTice  loan  records  will  be 
adjusted  to  mature  the  entire 
indebtedness  only  in  such  cases. 

•  •        *        *        * 

50.  Section  1962.41  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  1962.41    Sale  of  Chattel  security  or  EO 
property  by  borrowers. 

•  •        *        •        • 

(c)  Record  of  Sale.  The  sale  will  be 
*  recorded  on  Form  FmHA  1962-1, 

51.  Section  1962.42  is  amended  by 
revising  the  introductory  paragraph  of 
paragraph  (a)  as  follows: 

9  1962.42    Repossession,  care,  and  sale  of 
chattel  security  or  EO  property  by  the 
County  Supervisor, 

(a)  Repossession.  Prior  to  any 
repossession  of  FmHA  security  a 
borrower  must  receive  Forms  FmHA 
1924-25  and  1924-26.  The  County 
Supervisor  will  take  possession  of 
security  or  EO  property  for  FmHA  when 
the  value  of  the  property,  based  on 
appraisal,  is  substantially  more  than  the 
estimated  sale  expenses  and  the  amount 
of  any  prior  lien,  if  the  prior  lienholder 
does  not  intend  to  enforce  the  lien.  The 
property  will  not  be  repossessed  if 
FmHA's  estimated  recover^'  will  be 
small  in  relation  to  the  amount  of  its 
claim,  or  in  relation  to  the  amount  it 
must  pay  on  prior  liens  and  sale 
expenses  if  it  bids  on  the  property  in 
accordance  with  §1955.20  of  Subpart  A 
of  Part  1955  of  this  chapter. 
«         •         •         »         * 

52.  Section  1962.43  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  as  follows: 


S  1962.43    Uquidation  of  Chattel  security  or 
EO  property  by  other  parties. 

(b)  Sale  by  junior  lienholders.  On 
learning  through  formal  notice  or 
otherwise  that  a  junior  lienholder  has 
begun  foreclosure,  the  County 
Supervisor  will  inform  the  foreclosing 
junior  lienholder  in  writing  as  to  the 
property  on  which  FmHA  holds  a  prior 
lien;  and  that  if  the  junior  lienholder's 
foreclosure  sale  is  held,  the  County 
Supervisor  will  announce  at  the  sale 
that  FmHA  holds  a  prior  lien  on  each 
item  of  such  property  as  security  for  an 
indeptedness  of  $ — - —  (total  principal 
and  interest),  and  that  any  such  property 
sold  will  continue  to  be  subject  to 
FmHA's  prior  lien. 
*        «        *        *        * 

53.  Section  1962.47  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(3)  as  follows: 

§  1962.47    Bankruptcy  and  insolvency. 


(b)  *  •  * 

(3)  Security  released  to  FmHA. 
Ordinarily,  when  the  value  of  security  is 
not  more  than  the  amount  of  FmHA 
liens  and  any  prior  liens  against  it  plus 
any  homestead  or  other  exemptions  that 
apply  to  it  as  speciBed  in  a  State 
supplement  or  as  determined  by  OGC. 
and  effort  will  be  made  to  get  the 
security  released  to  FmHA.  A  petition 
for  abandonment  may  be  referred  by 
OGC  to  the  U.S,  Attorney  or  to  the 
Department  of  Justice,  as  appropriate, 
for  filing  in  any  such  case,  with  or 
without  filing  a  proof  of  claim,  as 
determined  by  OGC.  When  the 
bankruptcy  judge  orders  security 
released  to  FmHA,  it  will  be  liquidated 
unless  the  State  Director  approves 
continuation  with  the  borrower.  Prior  to 
any  liquidation  by  FmHA.  the  borrower 
must  receive  Forms  FmHA  1924-25  and 
1924-26  and  any  appeal  must  be 
concluded. 


§  1962.48    [Removed] 

54.  Section  1962.48  is  removed  and 
reserved, 

55, 1962.49  is  amended  by  removing 
paragraphs  (a)(3)(iii),  (a)(3){iv)  and 
redesignating  paragraphs  (a)(3)(v)  and 
(a)(3){vi)  as  (a)(3)(iii)  and  (a)(3)(iv),  by 
redesignating  paragraph  (c)(2)  as  (c)(3) 
and  adding  a  new  paragraph  (c)(2),  and 
by  revising  the  introductory  paragraph 
and  paragraphs  (a){3)(ii),  (c)(1),  the 
introductory  paragraph  of  paragraph 
(c)(3)(ii),  and  by  adding  (c)(3)(ii)  (A)  and 
(B)  as  follows: 


§1962.49    CIvN  and  criminal  cases. 

All  cases  in  which  court  actions  to 
effect  collection  or  to  enforce  FmHA 
rights  are  recommended,  as  well  as 
actions  relating  to  apparent  violations  of 
Federal  criminal  statutes,  will  be 
handled  under  this  section.  Before  any 
collection  actions  are  taken  by  FmHA,  a 
borrower  must  be  sent  Forms  FmHA 
1924-25  and  1924-26. 

(a)  *  *  • 

(3)  *  •  * 

(ii)  Exhibit  D  or  Exhibit  E  of  Subpart 
A  of  Part  1955  of  this  chapter  will  be 
used  to  accelerate  the  borrower's 
indebtedness,  and  will  state'the 
consequences  of  failure  to  make 
payment  as  demanded. 
•        *        •        *        • 

(c)  *  •  • 

(1)  County  Office  actions.  Forms 
FmHA  455-1,  "Request  for  Legal 
Action,"  and  FmHA  455-22  will  be 
prepared.  Form  FmHA  455-2,  "Evidence 
of  Conversion,"  will  be  prepared  for 
each  conversion.  The  original  and  two 
copies  of  Forms  FmHA  455-1,  FmHA 
455-22,  and,  when  applicable,  Form 
FmHA  455-2.  together  with  the 
borrower's  case  file,  will  be  submitted  lo 
the  State  Office.  Signed  statements 
should  be  obtained,  if  possible,  from  the 
borrower,  any  third  party  purchasers,  or 
other  to  support  the  information 
contained  on  Form  FmHA  455-1. 
Appropriate  recommendations  will  will 
be  made  on  Forms  FmHA  455-1  and 
FmHA  455-22  against  the  borrower  or 
others.  When  a  case  is  referred  to  the 
State  Office,  the  County  Supervisor  will 
keep  that  office  informed  of  any  future 
developments  in  the  case. 

(2)  District  Office  actions.  Exhibit  D 
or  Exhibit  E  of  Subpart  A  of  Part  1955  of 
this  chapter  will  be  prepared  and  sent. 

(3)  *  *  * 

(ii)  After  all  of  the  pertinent 
information  available  has  been 
obtained,  the  State  Director  will. refer 
the  case  to  OGC  if  referral  is  required 
under  the  policy  expressed  in  this 
section.  If  such  referral  is  not  required, 
the  State  Director  will  set  forth  in  Item 
19  of  Form  FmHA  455-1  the  basis  for  the 
determination  not  to  refer  the  case  and 
instructions  for  follow-up  servicing 
action.  The  State  Director  will  not 
recommend  a  third  party  conversion 
claim  to  the  OGC  if  more  than  one  year 
has  run  from  the.date  of  the  annual 
accounting  following  the  disposition  of 
security,  unless  the  Administrator  or 
delegate  determines  a  longer  period  of 
time  should  be  applied  either  because  of 
compelling  circumstances  such  as 
evidence  of  intent  to  defraud  or 
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misrepresentation,  or  because  the  case 
has  been  investigated  by  the  OI:  the 
period  of  time  during  which  a  suit  may 
be  filed  is  set  by  federal  statute  and  is 
not  changed  by  this  section.  Demands 
on  third-party  purchasers  will  be  made 
in  accordance  with  subparagraph  (a)(4) 
of  this  section.  In  cases  referred  to  cicC, 
the  State  Director  will  make  comments 
and  recommendations  regarding  the 
civil  and  criminal  aspects  of  the  case  on 
Form  FmHA  455-1.  With  respect  to  the 
criminal  aspects  of  the  case,  the  State 
Director,  in  making  a  recommendation, 
will  consider  the  nature  and  gravity  of 
the  offense,  the  restitution  made  or 
undertaken,  and  all  other  extenuating 
circumstances. 

(A)  When  cases  are  referred  to  OGC, 
the  County  Office  case  file.  Form  FmHA 
455-1,  and,  when  appropriate,  Form 
FmHA  455-2  will  be  transmitted.  In 
addition,  when  the  institution  of  court 
proceedings  by  FmHA  is  recommended, 
the  notes,  financing  statements,  security 
agreements,  loan  agreements,  other  legal 
instruments  and  copies  thereof  as 
required  by  OGC,  and  Form  FmHA  451- 
11.  "Statement  of  Account."  or  Form 
FmHA  451-25.  "Status  of  Account."  and 
Form  FmHA  455-22  will  be  submitted  to 
OGC  The  State  Director,  with  the 
advice  of  OGC,  will  determine  the 
number  of  copies  of  such  instruments 
needed  and  the  information  required  on 
the  certified  statement  of  account.  Each 
request  for  a  certified  statement  of 
account  will  specify  the  type  of 
information  needed. 

(B)  Notes,  statements  of  account,  files, 
or  other  documents  and  copies  thereof 
needed  in  referring  cases  to  OGC  for 
court  or  other  action  will  be  obtained 
from  the  Finance  Office  or  County 
Office  by  the  State  Director.  When  the 
time  required  for  obtaining  the  above 
material  or  document  may  jeopardize 
FmHA's  interest  by  permitting  the 
diversion  or  dissipation  of  assets  which 
otherwise  could  be  expected  as  a  source 
of  payment,  the  Finance  Office,  upon  the 
request  of  the  State  Director  will 
forward  such  material  or  documents 
directly  to  OGC  or  (at  the  State 
Directors  direction)  to  the  U.S. 
Attorney. 

•        •        •        •        • 

Autiiority:  7  U.S.C  1968;  7  CFR  2.23;  7  CFR 
2.70. 

Dated:  November  23. 1984. 

Michael  E.  Bniiwer, 

Acting  Administrator.  Farmers  Home 
Administration. 
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Food  Safety  and  Inepectton  Service 

»  CFR  ParU  307,  350,  351,  354,  355, 
362,  and  381 

IDocfcetNo.S4-026P| 

Fee  Increaae  for  Inspection  Services 

AQCNCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  and  poultry 
inspection  regulations  to  increase  fees 
charged  by  FSIS  to  provide  overtime 
inspection,  identification,  certification, 
or  laboratory  services  to  meat  and 
poultry  establishments.  The  fees  would 
reflect  the  increased  costs  of  providing 
these  services  due  to  the  increase  for 
salaries  of  Federal  employees  allocated 
by  Congress  under  the  Federal  Pay 
Comparability  Act  of  1970. 
DATE:  Comments  must  be  received  on  or 
before:  December  31, 1984. 
ADDRESS:  Written  comments  to 
Regulations  Office.  Attention:  Annie 
Johnson,  FSIS  Hearing  Clerk.  Room 
2637,  South  Agriculture  Building,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250.  Oral  comments  as  provided 
under  the  Poultry  Products  Inspection 
Act  should  be  directed  to  Mr.  William  L 
West,  (202)  447-3367.  (See  also 
"Comments"  under  Supplementary 
Information.) 

.  FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  William  L  West,  Director.  Budget 
and  Finance  Division,  Administrative 
Management.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250 
(202)  447-3367. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291,  and  has  been  determined  to  be 
not  a  "major  rule."  It  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  . 

Effects  on  Small  Entities 

The  Administrator,  Food  Safely  and 
Inspection  Service,  has  determined  that 


this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act,  Pub.  L 
96-354  (5  U.S.C.  601),  because  the  fees 
provided  for  in  this  document  are  not 
new  but  merely  reflect  a  minimal 
increase  in  the  costs  currently  borne  by 
those  entities  which  elect  to  utilize 
certain  inspection  services. 

Conunents 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
duplicate  to  the  Regulations  Office  and 
should  bear  a  reference  to  the  ducket 
number  located  in  the  heading  of  this 
document.  Any  person  desiring  an 
opportunity  for  an  oral  presentation  of 
views  must  make  such  request  to  Mr. 
West  so  that  arrangements  may  be 
made  for  such  views  to  be  presented.  A 
transcript  shall  be  made  of  all  views 
orally  presented.  Comments  submitted 
pursuant  to  this  document  will  be  made 
available  for  public  inspection  in  the 
Regulations  Office  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday. 

Background 

On  September  28. 1984,  FSIS 
published  a  final  rule  in  the  Federal 
Register  (49  FR  38506)  to  increase  fees 
charged  by  FSIS  to  provide  overtime 
inspection,  identification,  certification, 
or  laboratory  services  to  meat  and 
poultry  establishments.  The  increases 
were  the  result  of  increased  costs  of 
providing  these  services  in  fiscal  year 
1985.  The  fee  increases  did  not, 
however,  include  the  increase  resulting 
from  a  pay  raise  for  Federal  employees 
under  the  Federal  Pay  Comparability 
Act  of  1970.  Although  the  pay  raise  is 
normally  effective  at  the  beginning  of 
each  fiscal  year,  Congress  delayed  the 
pay  raise  until  January  1985.  As  a  result. 
FSIS  stated  in  its  September  28,  1984. 
final  rule  that  when  Congress  enacts  a 
pay  raise,  FSIS  will  engage  in  further 
rulemaking  prior  to  raising  fees. 

Based  on  the  Agency's  analysis  of  the 
increased  costs  in  providing  these 
services,  incurred  as  a  result  of  a 
January  1985  pay  raise  of  3.5  percent  for 
Federal  employees,  the  fees  relating  to 
such  services  would  be  amended  as 
listed  below. 

Mandatory  inspection  by  U.S. 
Government  inspectors  of  meat  and 
poultry  slaughtered  and/or  processed  at 
official  establishments  is  provided  for 
under  the  Federal  Meat  Inspection  Act 
(21  U.S.C.  601  et  seq.)  and  the  Poultry 
Products  Inspection  Act  (21  U.S.C.  451  et 
seq.].  Such  inspection  is  required  to 
ensure  the  safety,  wholesomeness.  and 
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proper  labeling  of  meat  and  poultry 
products  and  the  ordinary  costs  of 
providing  it  are  borne  by  the  US. 
GovemmenL  However,  other  than 
ordinary  costs  for  these  inspection 
services  may  be  incurred  to 
accommodate  the  business  needs  of 
particular  establishments.  These  costs 
are  recoverable  by  the  GovemmenL 

Currently.  |  307  J  (9  CTR  307.5)  of  the 
meat  inspection  regulations  provides 
that  FSIS  shall  be  reimbursed  for  die 
cost  of  meat  inspection  on  holidays  or 
on  an  overtime  basis  at  the  rate  of 
$21.00  per  inspector  hour.  Similarly, 
S  381 J8  (9  CFR  381.38)  of  the  poultry 
products  inspection  relations  provides 
that  FSIS  will  be  reimbursed  at  the  rate 
of  $21.00  per  inspector  hour  for  overtime 
and  holiday  poultry  inspection  services. 
These  fees  would  be  increased  to  S21.72 
per  inspector  hour. 

FSIS  also  provides  a  range  of 
voluntary  Inspection  serviocs,  the  costs 
of  which  are  totally  recoverable  by  the 
Government.  These  sersMces,  provided 
under  Subchapter  B — Voluntary 
Inspection  and  Certification  Service  of 
Meat  and  Poultry,  are  provided  under 
various  statutes  to  assist  in  the  orderly 
marketing  of  various  animal  products 
and  byproducts  not  covered  by  the 
Federal  Meat  Inspection  Act  or  the 
Poultry  Products  Inspection  Act. 

The  basic  hourly  rate  for  providing 
such  certification  and  inspection  service 
is  currently  $17.96  per  inspector  hour 
(§S  350.7,  351.8.  351.9,  354.101,  355.12, 
and  362.5).  The  overtime  and  holiday 
hourly  rate  is  currently  $21.00.  The  rate 
for  laboratory  services  is  currently 
$34.68  per  hour.  These  hourly  rates  for 
these  services  would  be  increased  to 
$18.60.  $21.72  and  $35.92,  respectively. 

UstofSubiects 

9  CFR  Part  307 

Meat  inspection.  Reimbursable 
services. 

9CFRPart350 

Meat  Inspection.  Reimbursable 
services,  Voluntary  inspection. 
Certification  Service. 

9  CFR  Part  351 

Meat  inspection,  Certification  service. 
Reimbursable  services. 

9  CFR  Part  354 

Meat  inspection.  Reimbursable 
services. 

9CFRPart3X 

Meat  inspection.  Reimbursable 

services. 


9  CFR  Part  362 

Poultry  products  inspection. 
Reimbursable  services. 

9CFRPart3ei 

Poultry  products  inspection, 
Reimbursable  services. 

The  amendments  to  the  Federal  oieat 
and  poultry  products  inspection 
regulations  would  be  as  follows: 

PART  307-4  AMENDED] 

1.  The  authority  citation  for  Part  307 
reads  as  follows: 

Authority:  41  Stat.  ZCl.  7  U.S.C  «Nc  M  Stat 

1264,  88  amended:  21  U.S.C.  621:  62  Stat.  334; 
21  U.S.C.  695.  7  CFR  2.1S(a).  2i>2. 

2.  Section  307.5(a)  would  be  revised  to 

read  as  follows: 


S307J    Ovsrtlms  and  holiday 


1 


(a)  The  management  of  an  official 
establishment'an  importer,  or  an 
exporter  shall  pay  th6  Food  Safety  and 
Inspection  Service  $21.72  per  hour  per 
Program  employee  to  reimburse  the 
Program  for  the  cost  of  the  inspection 
service  furnished  on  any  holiday  as 
specified  In  paragraph  (b)  of  this 
section:  or  for  more  than  8  hours  on  any 
day,  or  more  dian  40  hours  in  any 
administrative  workweek  Sunday 
through  Saturday. 


PART  3S0-1AMENOED1 

3.  The  authority  citation  for  Part  350 
reads  as  follows: 

Auttwrtty:  41  Stat.  241.  7  U.S.C.  394:  BO  Slat. 
1087.  «•  amended.  7  U.S.C  1622:  60  Stat.  lOSa 
as  amflodad.  7  U.S.C  1S24:  34  Stat  1264.  u 
amended  21  U.S.C  821: 62  SUL  334.  Zl  U.&C 
695:  7  CFR  2.15(a).  2S2. 

4.  Section  3S0.7{c)  would  be  revised  to 
read  as  follows: 


9  350.7    Fees  and 


(c)  The  fises  to  be  charged  and 
collected  for  service  under  the 
regulations  in  this  Part  shall  be  at  the 
rate  of  $18.60  per  hour  for  base  time, 
$21.72  per  hour  for  overtime  including 
Saturdays.  Sundays,  and  holidays,  and 
$35.92  per  hour  for  laboratory  service,  to 
cover  the  costs  of  the  service  and  shall 
be  charged  for  the  time  required  to 
render  such  service.  Where  appropriate, 
this  time  will  include  but  arill  not  be 
limited  to  the  time  required  for  travel  of 
the  inspector  or  inspectors  in  oonnectiaa 
therewith  during  the  regularly  scheduled 
administrative  workweek. 


PART  351— (Al 

5.  The  audiority  citation  for  Part  351 

reads  as  follows: 

Authority:  80  Stat.  VXP.  as  amended.  7 
U.S.C.  1622. 80  SUtlOea  as  amended.  7     ,     j 
use  1264;7CFR2.1S(a),r92.  '     j 

e.  Section  351  Jl  would  be  revised  to     ; 
read  as  follows: 

t3SU   Charpss  tor  surveys  «ar  plants,      j 

Api^icants  for  the  certification  service 
shall  pay  the  Departaent  for  salary 
costs  at  the  rate  of  SUteo  per  hour  for     j 
base  time.  $21:72  per  hour  for  overtime,  \ 
travel  and  per  dicxa  allowances  at  rates  i 
currently  aUo«ved  by  the  Federal  Travel 
Regulations,  and  other  expenses 
incidental  to  the  initial  sur\'ey  of  the       i 
rendering  plants  or  storage  facilities  for ' 
which  certification  service  is  requested. 

7.  Section  351.9(a)  would  be  revised  to 
read  as  fbllowr 


S  351.9    Charges  tor 

(a)  The  fees  to  be  charged  and 
collected  by  the  Administrator  for  j 

examination  shall  be  $18.60  per  hour  for 
base  time  and  $21.72  per  hour  for 
overtime  including  Saturdays.  Sundays, 
and  holidays,  as  provided  for  in  {  351.14 
and  $35.92  per  hour  for  any  laboratory   1^ 
service  required  to  determine  the 
eligibility  of  any  technical  animal  fat  for 
certification  under  the  r^ulations  in  this 
Part.  Such  fees  shall  be  chaiiged  for  the 
time  required  to  render  such  service. 
including,  but  not  limited  to.  the  time 
required  for  the  travel  of  the  inspector  or 
inspectors  in  connection  therewith. 


PART  3S4-(  AMENDEOl 

8.  The  authority  citation  for  Part  354 
reads  as  follows: 

Autborily:  60  Stat.  lOSfT,  at  amended.  7 
US.C  162&  BO  StaL  109a  »»  amended,  f 
U.S.C.  1624:  7  CFR  2.15(a).  2.82. 

e.  Section  354.101  (b)  and  (c)  woukl  be 
revised  to  read  as  follows: 

S  3S4.101    On  a  fee  baste.  L 

(b)  The  charges  for  inspection  service 
will  be  bused  on  the  time  required  to 
perform  such  servioes.  The  hourly  rate 
shall  be  $18,80  for  base  time  and  $2172 
for  overtinie  or  holiday  work.  | 

(c)  Charges  for  any  laboratoiy 
analysis  or  laboratory  examination  of 
rabbits  under  this  part  related  to 
Inspection  senrica  shall  be  $35.92  per 
hour. 


470S4 


Fedaral  Register  /  Vol.  49.  No.  232  /  Friday,  November  30.  1984  /  Proposed  Rules 


PART  35S-{  AMENDED] 

la  The  authority  citation  for  Part  355 
reads  as  follows: 

Auifaority:  60  Stat  1067.  as  amended.  7 
U.S.C.  1622,  60  Stat.  1090.  as  amended,  7 
U.S.C  1624;  7  CFR  2.15(a),  2.92. 

11.  Section  355.12  would  be  revised  to 
read  as  follows: 

S3S5.12    CtMTQe  for  Mrvtce. 

The  fees  to  be  charged  and  collected 
by  the  Administrator  shall  be  $18.60  per 
hour  for  base  time,  $21.72  per  hour  for 
overtime,  including  Saturdays,  Sundays, 
and  holidays,  and  $35.92  per  hour  for 
laboratory  services  to  reimburse  the 
Service  for  the  cost  of  the  inspection 
service  furnished. 

PART  362~{  AMENDED] 

12.  The  authority  citation  for  Part  362 
reads  as  follows: 

Authority:  60  Stat.  1087.  as  amended,  7 
U.S.C  1622,  60  Stat.  lOOa  as  amended,  7 
U.S.C  1624;  7  CFR  ZlS(a].  2.92. 

13.  Section  362.5(c)  would  be  revised 
to  read  as  follows: 

{362.5    FM« and ctwrgM. 

•        •        •        •        • 

(c)  The  fees  to  be  charged  and 
collected  for  service  under  the 
regulations  in  this  part  shall  be  at  the 
rate  of  $1&60  per  hour  for  base  time. 
$21.72  per  hour  for  overtime  including 
Saturdays,  Sundays  and  holidays,  and 
$35.92  per  hour  for  laboratory  service  to 
cover  the  costs  of  the  service  and  shall 
be  charged  for  the  time  required  to 
render  such  service,  including,  but  not 
limited  to,  the  time  required  for  the 
travel  of  the  inspector  or  inspectors  in 
connection  therewith  during  the 
regularly  scheduled  administrative 
workweek. 


PART  aSI— (AMENDED) 

14.  The  authority  citation  for  Part  381 
reads  as  follows: 

.    Authority:  71  Stat.  447,  448,  as  amended,  21 
U.S.C  463,  468;  7  CFR  2.15(a),  2.92. 

15.  Section  381.38(a]  would  be  revised 
to  read  as  follows: 

f3S1.3«    Overtime  and  twNday  Inspectton 


(a)  The  management  of  an  official 
establishment,  an  importer,  or  an 
exporter  shaU  pay  the  Food  Safety  and 
Inspection  Service  $21.72  per  hour  per 
Program  employee  to  reimburse  the 
Program  for  the  cost  of  the  inspection 
service  furnished  on  any  holiday 
specified  in  paragraph  (b)  of  this 
section;  or  for  more  than  8  hours  on  any 


\ 


day,  or  more  than  40  hours  in  any 
administrative  workweek  Sunday 
through  Saturday. 

*        *        •        •        * 

Done  at  Washington,  DC  on:  November  26, 
1984. 
Donald  L.  Houston. 

Administrator.  Food  Safety  and  Inspection 
Service. 

(FK  Doc  S»-nMS  PUcd  n-2»-a4:  ft45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2  and  50 

Revision  of  Bacfcfitting  Process  for 
Power  Reactors 

AOCNCV:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  Rulemaking  is  being  initiated 
by  the  Nuclear  Regulatory  Commission 
for  the  purpose  of  establishing 
requirements  for  long-term  management 
of  its  review  process  for  the  imposition 
of  new  regulatory  requirements  or 
power  reactors.  More  speciHcally,  the 
objective  of  the  rulemaking  is  to  address 
"backfitting,"  a  process  which  can 
include  both  plant  specific  changes  and 
generic  changes  as  applied  to  one  or 
more  classes  of  power  reactors.  This 
rulemaking  would  revise  10  CFR  50.54, 
50.109,  2.204.  and  add  a  conforming 
amendment  to  Appendix  O.  The 
Commission  is  seeking  public  comment 
on  the  alternatives  set  out  in  this  notice 
with  a  view  toward  issuing  a  final  rule. 
DATE:  Comment  period  expires  January 
29, 1985.  Comment  received  after  this 
date  will  be  considered  if  it  is 
practicable  to  do  so  but  assurance  for 
consideration  cannot  be  given  except  as 
to  comments  received  before  this  date. 
ADDRESSES:  Mail  conunents  to: 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  ATTN: 
Docketing  and  Service  Branch.  Deliver 
comments  to:  Room  1121. 1717  H  Street, 
NW..  Washington,  D.C.  20555,  between 
8:15  a.m.  and  5:00  p.m.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  at  the 
same  address. 
FOR  FURTHER  INFORMATION  CONTACT 

James  R.  Tourtellotte,  Chairman, 
|(egulatory  Reform  Task  Force,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Phone:  (202) 
634-3300. 

SUPPLEMENTARY  INFORMATION:  The 

Conmiission  previously  published  an 


Advance  Notice  of  Proposed 
Rulemaking  on  this  subject  at  48  FR 
44217  (September  28. 1983).  There  the 
Commission  announced  it  was  initiating 
a  rulemaking  proceeding  for  the  purpose 
of  establishing  requirements  for  the 
long-term  management  of  its  process  for 
the  imposition  of  new  regulatory 
requirements  on  power  reactors.  The 
Commission  issued  an  interim  policy  on 
backfitting  at  that  time  and  stated  its 
intention  to  replace  the  existing 
regulation  (10  CFR  50.109)  with  a  new 
rule.  The  Commission  also  offered  a 
number  of  questions  regarding  revision 
of  the  backfit  rule.  The  comment  period 
closed  October  28. 1983  and  the  last 
comment  was  docketed  December  5. 
1983. 

Forty  commenters  filed  41  comments 
as  follows:  Utilities.  18:  vendors.  4; 
architect  engineers  and  service 
companies,  3;  industry  groups  and 
associations,  3;  individuals  associated 
with  industry.  3;  law  firms  representing 
industry,  2;  intervenors  and  public 
interest  groups,  7  (2  from  the  same 
persons);  federal  agency,  1  (DOE). 

Industry  commenters  varied  in  their 
approach  to  the  Advance  Notice  of 
Proposed  Rulemaking.  Some  were 
specific  in  their  comments  and 
suggestions  while  others  responded  in  a 
more  general  manner.  Among  the  public 
interest  and  intervenor  groups,  the 
Union  of  Concerned  Scientists  (UCS) 
was  the  only  one  to  answer  the 
questions  and  provide  specific 
comments. 

As  a  general  principle,  UCS  stated 
that  "under  the  Atomic  Energy  Act.  the 
Commission  must  issue,  and  the 
industry  must  meet,  such  standards  as 
are  necessary  to  protect  the  public 
health  and  safety."  From  this  principle 
they  argued  that  cost  benefit  balancing' 
is  prohibited  and  that  reliance  upon  the 
probabilistic  risk  assessment  is  invalid 
in  the  regulatory  process.  UCS  also 
argued  that  the  Commission  may 
establish  governing  standards  and  reach 
decisions  in  one  of  two  ways,  through 
rulemaking  or  adjudication.  On  this 
basis  they  continued  their  argument  by 
stating  "the  Commission  exercises  its 
rulemaking  authority  to  establish 
nuclear  reactor  safety  under  10  CFR 
2.758.  Such  a  waiver  request  is  subject 
to  public  scrutiny  in  an  adjudicatory 
proceeding  and  thus  meets  the 
requirements  of  the  Administrative 
Procedure  Act." 

These  positions  raise  interesting 
questions  with  respect  to  the  issuance  of 
a  final  rule  on  backfitting.  In  addition  to 
comments  which  the  public  may  wish  to 
make  regarding  the  specific  sections,  the 
Commission  is  interested  in  receiving 
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comments  on  the  positions  outlined  by 
UCS  in  association  with  their  comments 
on  the  Advance  Notice  of  Proposed 
Rulemaking.  Specifically,  the 
Commission  is  interested  in  receiving 
additional  comments  on  whether  cost 
benefit  balancing  is  prohibited  under  the 
terms  of  the  Atomic  Energy  Act  and 
whether  reliance  upon  probabilistic  risk 
assessments  is  invalid.  The  Commission 
is  also  interested  io  views  regarding  the 
correctness  of  the  UCS  position  that 
"the  Commission  exercises  its 
rulemaking  authority  to  establish 
nuclear  reactor  safety  standards,  and 
licensees  may  avoid  those  standards 
only  by  obtaining  a  waiver  under  10 
CFR  2.758." 

A  fundamental  position  of  Industry  is 
that  backfitting  should  only  be  imposed 
by  rule,  regulation  or  order.  Hence, 
backfitting  would  not  be  defined  in 
terms  of  the  imposition  of  new 
regulatory  requirements  as  suggested  by 
the  RRTF  and  Staff  prc^osals,  but  in 
terms  of  rules,  regulations  and  orders. 
Accordingly,  under  the  Industry 
approach  backfitting  of  a  production  or 
utilization  facility  means  a  modification 
or  addition  required  by  the  Commission 
to  the  facility  or  to  the  structures, 
systems,  or  components  of  such  facility, 
the  design  thereof,  or  the  procedures  or 
organization  required  to  construct  or 
operate  such  facility.  By  defining 
backfitting  as  a  modification,  it  would 
be  similar  to  the  current  50.109 
approach.  For  standard  designs,  the 
Industry  defines  backfitting  as  the 
modification  or  addition  required  by  the 
Commission  to  the  facility  or  the 
structures,  systems,  or  components  of 
such  facility  or  the  design  thereof  af^er 
the  approval  has  been  issued. 

In  their  October  28. 1963  comments  on 
the  Advanced  Notice  of  Proposed 
Rulemaking,  the  AIF  takes  exception  to 
the  use  of  "regulatory  requirements"  as 
a  definitional  basis  for  backfitting. 
Speaking  of  the  RRTF  alternative,  they 
stated: 

This  proposed  rule  lacks  a  definition  of 
"regulatory  requirements"  whiclu  in  the 
industry  proposal,  are  comprised  of  rules. 
regulations,  or  order.  The  NRC  view  of 
backfitting  from  the  "cause  side"  (regulatory 
requirements)  of  regulations  contrasts  with 
the  industry  view  of  backfitting  from  the 
"effects  side"  (modificatioos)  of  impacts.  The 
industry  version  is  preferred  because  it 
avoids  the  difficult  definition  of  where  in  the 
infrsstructure  of  regulatory  guidance  the  line 
of  defining  "regulatory  requirements"  is 
drdvvn.  Instead  any  Commission  imposed 
change  which  impacts  a  licensed  facility  as 
defined  in  the  industry's  proposal  is 
subjected  to  backfitting  management 
controls. 


The  definition  would  also  affect  the 
grandfather  clause  in  I  5ai09(c).  In  this 
regard.  Industry  contends: 

Because  the  RRTF  proposal  would  exempt 
current  staff  guidance,  which  is  within  its 
definition  of  "regulatory  requirements."  it 
would  remove  cxMitfois  from  a  large  biock  of 
re<|uirements  not  pfcviousiy  subjected  to 
backfit  management  and  would  exacerbate 
the  current  unsystematic  process.  Only 
applicable  rules,  regulations  and  orders 
should  be  the  subject  of  any  grandfather 
provisions. 

Industry  concern  about  the  definition 
of  "regulatory  requirements"  deserves 
some  comment.  Regulatory  guides, 
branch  technical  positions,  acceptance 
criteria  and  official  letters  are  not 
legally  enforceable  to  impose  backfit 
requirements  on  licensees.  Hence,  there 
may  understandably  be  some  confusion 
as  to  what  is  meant  by  the  term 
"regulatory  requirement."  For  the 
purpose  of  batifitting  regulations, 
"regulatory  requirements**  refers  to  any 
instrument  or  means  (other  than  a  rule, 
regulation,  or  an  order  to  require 
compliance  with  the  Commission's  rules, 
regulations,  or  orders)  used  by  the  Staff 
to  create  an  obligation  upon  licensees  to 
change  the  design,  construction  or 
operation  of  a  facility  after  a 
construction  permit  has  been  issued. 
The  Commission  has  used  this  term  only 
for  the  purpose  of  assuring  that  every 
means  previously  used  by  the  Staff  to 
impose  an  obligation  to  backfit  is 
covered  in  the  rule.  There  is  no  intent  to 
remove  controls  or  elevate  the 
importance  of  any  means  pre\iously 
used  to  impose  a  requirement  or  any 
type  of  requirement.  Nevertheless,  the 
difference  between  the  NRCs  use  of 
"regulatory  requirements"  and 
industry's  use  of  "rules,  regulations  and 
orders**  in  their  respective  definitions 
may  be  significant  The  Commission  is 
interested  in  public  comments  on  the 
relative  advantages  and  disadvantages 
of  eadi  definition. 

The  Proposal 

The  proposed  amendment  of  §  50.54(f) 
is  to  assure  that  information  requests  of 
licensees  are  not  unduly  burdensome. 
Accordingly,  each  information  request  is 
to  be  evaluated  prior  to  its  issuance  to 
assure  that  the  burden  imposed  by  the 
information  request  is  justified  in  view 
of  the  potential  safety  significance  of  the 
issue  to  be  addressed.  Amendment  of 
this  section  also  provides  for 
management  control  and  accountability 
by  requiring  that  staff  evaluations  be 
reviewed  by  the  Executive  Director  for 
Operations  prior  to  the  issuance  of  the 
request  There  appeared  to  be  no 
opposition  during  the  comment  period 
for  the  Advance  Notice  of  Proposed 


Rulemaking  This  section  is  offered  once 
again  for  public  comment  in  association 
with  the  issuance  of  the  proposed  nde.  j 
Section  50.109  is  the  heart  of  the  j 

backfit  rule  proposal.  Proposed  ' 

S  50.109(a)  requires  as  a  condition 
precedent  to  the  imposition  of  a  backfit: 
(1)  A  "systematic  and  documented 
analysis"  of  certain  factors  listed  In 
paragraph  (d):  (2)  the  analysis  must 
demonstrate  that  the  backfit  will 
substantially  increase  the  overall 
protection  of  the  public  health  and        | 
safetj'  or  the  common  defense  and 
security;  and  (3)  that  the  increased 
protection  will  clearly  exceed  the  dirert 
and  indirect  cost  of  implementation  of 
the  backfit  for  the  facility  affected. 
Secion  50.109(a)  also  has  an  emergency 
exception  which  provides  that  the 
analysis  need  not  be  performed. 
however,  if  the  Commission  determines 
that  absent  immediate  action  to  impose 
the  backfit  the  public  health  and  safety 
or  the  common  defense  and  security  will 
not  be  adequately  protected.  Analysis 
will  ultimately  be  required,  however,  as 
the  rule  further  provides:  Imposition  of 
the  backfit  in  this  circumstances  shall 
not  relieve  the  Commission  of  i 

documenting  the  analysis  after  the  fact. 
The  standard  against  which  proposed 
backfits  would  be  measured  is 
"substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety  or  the  common  defense  and 
security."  Substantial  means  important 
or  significant  in  a  large  amount  extent 
or  degree.  Under  such  a  standard,  the 
Commission  would  not  ordinarily  expect 
that  safety  improvements  would  be 
required  as  backfits  which  result  in  an 
insignificant  or  small  benefit  to  public 
health  and  safety  or  the  common 
defense  and  security,  regardless  of  the 
implementation  costs.  On  the  other 
hand,  the  standard  is  not  intended  to  be 
interpreted  in  a  manner  that  would      j 
result  in  disapprovals  of  worthwhile 
safety  or  security  improvements  having 
costs  that  are  justified  in  view  of  the 
increased  protection  that  would  be 
provided. 

The  phrase  "overall  protection  of  the 
public  health  and  safety  or  the  common 
defense  and  security"  in  the  proposed 
backfit  standard  also  deserves  some 
discussion.  The  principal  purpofe  of 
requiring  considisration  of  the  overall 
protection  that  would  be  provided  by  a 
proposed  backfit  is  to  assure  mat  both 
its  negative  and  positive  effects  are 
taken  into  account  in  deciding  whether 
the  backfit  is  justified.  A  backfit  for  a 
part  of  •  plant  should  be  evaluated  in 
light  of  the  net  increase  in  overall 
protection  that  the  entire  plant  would 
provide  as  a  result  of  the  backfit.  taking 
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into  account  the  effects  it  would  have  on 
other  aspects  of  the  plant.  Thus,  the  net 
beneHt  of  a  backfit  to  the  protection 
provided  by  the  plant  as  a  whole  is  the 
overriding  consideration,  not  the  benefit 
just  to  the  part  of  the  plant  being 
backfitted. 

However,  the  Commission  does  not 
intend  use  of  the  phrase  "overall 
protection"  in  the  backfit  standard  to 
signal  a  departure  from  its  traditional 
reliance  on  defense  in  depth  for 
protection  of  pubUc  health  and  safety. 
Therefore,  safety  improvements  in  one 
line  of  defense  against  undue  risk 
should  not  be  disapproved  or  approved 
based  solely  on  the  presence  or  absence 
of  another  line  of  defense  to  cope  with 
the  failure  of  the  first  For  example, 
safety  improvements  in  the  integrity  of 
the  reactor  coolant  system  should  not  be 
dismissed  merely  because  an  emergency 
core  cooling  system  has  been  provided 
to  protect  public  health  and  safety  with 
hi^  confidence  in  the  event  that  the 
integrity  of  the  reactor  coolant  system  is 
lost.  On  the  other  hand,  such  a 
suggested  improvement  may  be 
precluded  because  it  does  not  meet  the 
substantial  test  or  does  not  increase 
overall  protection  provided  by  the  plant 
due  to,  for  example,  the  negative 
impacts  on  other  aspects  of  the  plant 

In  the  Bnal  analysis,  judgment  in  the 
application  of  the  standard  will  be 
essential  in  the  implementation  of  the 
backflt  rule. 

The  proposed  requirement  that  the 
costs  of  backfits  be  considered  and 
justified  in  view  of  the  increased 
protection  to  public  health  and  safety  or 
security  is  based  on  the  Commission's 
view  that  it  should,  in  these 
circumstances,  consider  the  direct  costs 
of  implementation  in  making  safety 
decisions  under  the  Atomic  Energy  Act. 

The  rule  does  not  relieve  applicants  or 
licensees  from  compliance  with  the 
Commission's  safety  or  security 
regulations.  Accordingly,  the 
consideration  and  weighing  of  costs 
contemplated  by  the  rule  is  premised  on 
the  general  assumption  that  the  plant  is 
or  will  be  required  to  be  in  compliance 
with  the  regulations  even  without  the 
backfit  under  construction. 

Moreover,  the  proposed  rule  would 
not  apply  to  requirements  imposed  prior 
to  the  rule's  effective  date.  These 
requirements  are  reflected  in  plant 
specific  documents  and  frequently 
include  detailed  measures  not  strictly 
compelled  by  the  more  general 
provisions  of  the  Commission's 
regulations.  The  rule  is  also  premised  on 
the  assumption  that  the  plant  is  or  will 
be  required  to  be  in  compliance  with 
these  requirements  even  without  the 
backfit.  I M 


Compliance  with  the  Commission's 
regtilations  and  requirements,  as 
outlined  above,  should  resolve  any 
significant  issues  left  unresolved  at  the 
construction  permit  stage  of  review  for 
plants  subject  to  the  rule,  and  should 
provide  a  level  of  safety  sufficient  for 
adequate  protection  of  the  pubhc  health 
and  safety  and  common  defense  and 
security  under  the  Atomic  Energy  Act. 
Accordingly,  the  consideration  and 
weighing  of  costs  contemplated  by  the 
rule  applies  to  backfits  that  are  intended 
to  result  in  incremental  safety 
improvements  for  a  plant  that  already 
provides  an  acceptable  level  of 
protection.  In  this  area  the  Commission 
believes  that  direct  and  indirect 
implementation  costs  are  especially 
relevant.  Without  cost  as  a  competing 
consideration  in  these  circumstances, 
the  regulatory  process  takes  on  the 
characteristics  of  a  quest  for  a  risk-free 
plant — an  unreasonable  objective 
contrary  to  the  overall  intent  of  the 
Atomic  Energy  Act  and  the  public 
interest. 

BackHtting  is  defined  as  the 
"imposition  of  new  regulatory 
requirements,  or  the  modification  of 
previous  regulatory  requirements, 
applicable  to  a  facility,  by  means  other 
than  rulemaking  after:  (1)  The  date  of 
issuance  of  the  construction  permit  for 
the  facility  for  facilities  having 
construction  permits  issued  after  the 
effective  date  of  this  rule;  or  (2)  six 
months  before  the  date  of  docketing  of 
the  OL  application  for  the  facility  for 
facilities  having  construction  permits 
issued  before  the  effective  date  of  this 
rule;  or  (3)  the  date  of  issuance  of  the 
operating  license  for  the  facility  for 
facilities  having  operating  licenses. 

Section  50.109(b)  remains  unchanged. 
Section  50.109(c).  a  grandfather  clause, 
is  reworded  to  account  for  regulatory 
requirements  in  the  new  backfit 
definition.  Section  50.109(d)  sets  out 
seven  factors  to  be  used  by  the  staff  in 
its  backfit  analysis.  Finally,  §  50.109(e] 
explicitly  recognizes  the  responsibility 
of  the  Executive  Director  for  Operations 
to  manage  the  Commission's  backfitting 
program  in  general  and  requires 
approval  of  backfit  analyses  by  the 
Executive  Director  for  Operations  or  his 
designee. 

As  a  matter  of  information,  it  may  be 
noted  that  the  seven  factors  in 
S  50.109(d)  have  precedent  in  existing 
NRC  practices  as  seen  in  the  Regulatory 
Analysis  Guidelines  of  the  U.S.  Nuclear 
Regulatory  Commission,  NUREG-BR- 
0058  (hereinafter  Guidelines),  the 
approved  CRGR  Charter  (hereinafter 
Charter),  and  the  Commission's 
approved  plan  for  the  management  of 


plant  specific  backfitting,  SECY-83-321 
(hereinafter  NRC  Manual).' 

The  seven  factors  to  be  used  by  the 
Staff  for  a  systematic  and  documented 
analysis  are  listed  under  50.109(d)  and 
read  as  follows:  "(1)  Potential  reduction 
in  risk  to  the  public  from  the  accidental 
offsite  release  of  radioactive  materials: 
(2)  potential  impact  on  radiological 
exposure  of  facility  employees;  (3) 
installatipn  and  continuing  costs 
associated  with  backfit  including  the 
cost  of  facility  down  time  for  the  cost  of 
construction  delay;  (4)  the  potential 
safety  impact  of  changes  in  plant  or 
operational  complexity  including  the 
effect  on  other  proposed  and  existing 
requirements;  (5)  the  estimated  resource 
burden  on  the  NRC  associated  with  the 
proposed  backfit,  and  the  availability  of 
such  resources;  (6)  the  potential  impact 
of  differences  in  facility  type,  design  or 
age  on  the  relevancy  and  practicality  of 
the  proposed  backfit;  and  (7)  whether 
the  proposed  backfit  is  interim  or  final 
and,  if  interim,  the  justification  for 
imposing  the  proposed  backfit  on  an 
interim  basis.  These  seven  factors  are 
important  to  an  understanding  of  the 
objective  of  the  proposed  change. 

Although  there  has  been  some 
suggestion  that  these  factors  are  too 
prescriptive,  all  of  them  are  currently  in 
use  by  the  Commission  in  a  similar 
context  The  following  discussion 
illustrates  the  point.  Sections  of  the 
Charter.  Manual  and  Guidelines  appear 
to  address  the  same  general  items  as 
outlined  in  factors  one  through  five  of 
50.109(d).  In  the  Charter  section 
IV(B)(iii),  page  4  of  the  NRC  Manual 
Chapter  0514.  section  043(c)(6),  the 
question  is  asked,  "is  the  plant  shut 
down  necessary?  How  long?"  In 
addition  section  IV(B](v),  page  4  and 
Chapter  0514,  section  043(d)(2)  requires 
"an  assessment  of  cost  to  NRC,  an 
assessment  of  cost  to  licensees, 
including  resulting  occupational  dose 
increase  or  decrease,  added  plant  and 
operational  complexity  and  total 
financial  costs."  Finally,  the  Guidelines 
section  111(B)(4)(a),  page  4  requires 
"examples  of  the  types  of  effects  that 
could  result  in  a  cost  or  a  benefit  are 


'The  Regulatory  Analysis  Guidelines  of  the  U.S. 
Nuclear  Regulatory  Commission,  NUREG-BR-0058. 
may  be  purchased  for  $3.75  by  calling  (SOT)  492-9530 
or  by  writing  to  the  Public  Services  Section. 
Document  Management  Branch.  Division  of 
Technical  Information  and  Document  Control,  U.S. 
Nuclear  Regulatory  Commission.  Washington.  D.C. 
20555:  or  may  be  purchased  from  the  National 
Technical  Information  Services.  Department  of 
Commerce.  5285  Port  Royal  Road.  Springfield.  VA 
22161.  Copies  of  the  CRGR  Charter  and  SECY-a3- 
321  may  be  inspected  or  copied  for  a  fee  from  the 
NRC  Public  Document  Room.  1717  H  Street.  NW  . 
Washington.  DC.  Z0555. 
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listed  in  appendix  B.  The  analysis 
should  also  identify  the  classes  of 
persons  or  organizations  who  will 
receive  the  benefits  or  incur  the  costs, 
from  the  proposed  alternatives." 

Factor  six  requires  consideration  of 
"the  potential  impact  of  differences  in 
facility  type,  design,  or  age  on  the 
relevancy  and  practicality  of  the 
proposed  backfit."  The  Charter  section 
IV(B)(iv),  page  4  calls  for  "identification 
of  category  of  reactors  to  which  the 
generic  requirement  is  to  apply  (that 
is  ....  all  PWR's  only,  some  vendor 
types,  some  vintage  types  such  as  BWR 
six  and  fotir,  jet  pump  and  non  jet  pump 
plants,  etc.)."  Section  IV(V)(v),  page  5 
continues  "to  the  extent  that  the 
category  contains  plants  of  different 
types  or  vintages,  the  items  listed  above 
shall  be  provided  for  each  type  and 
vintage,  or  justification  shall  be 
provided  demonstrating  that  the 
analysis  of  each  item  is  valid  for  all 
types  and  vintages  covered*"  The 
Guidelines  at  section  111(B)(1).  page  3 
also  requires  the  staff  to  "identify  the 
class  or  classes  of  Hcensees,  reactors,  or 
other  facilities  affected  by  the  problem." 

Factor  seven  is.  "whether  the  backfit 
is  interim  or  final,  and  if  interim,  the 
justification  for  imposing  the  proposed 
backfit  on  an  interim  basis."  In  the 
Charter  at  section  IV(B)(iii),  page  4  and 
the  NRC  Manual  Chapter  0514.  section 
043(c)(2),  it  asks  "is  it  the  definitive, 
comprehensive  position  on  the  subject 
or  is  it  the  first  of  a  series  of 
requirements  to  be  issued  in  the  future?" 

Notwithstanding  that  drawing  such 
parallels  may  suggest  that  the  factors 
are  generally  the  same  as  those  already 
addressed  by  the  Staff  in  other  contexts 
and  therefore  not  too  prescriptive, 
contrary  views  may  also  be  taken. 
Therefore,  the  Commission  would  like 
the  views  of  the  public  as  to  whether  the 
procedures  set  out  in  S  50.109(d)  are  too 
prescriptive,  or  whether  they  are 
necessary  to  assure  that  certainty  is 
injected  into  the  evaluation  process  for 
making  a  backfit  determination. 

It  may  be  noted  that  the  Commission 
does  not  intend  to  foreclose  the 
possibility  that  the  final  rule  may  be 
defined  to  use  rules,  regulations  and 
orders  rather  than  regulatory 
requirements.  In  addition,  the  final  rule 
could  be  applicable  to  rulemaking.  In 
this  regard,  particular  attention  should 
be  given  to  the  following  questions: 
(1)  Should  S  50.109  also  apply  to 
backfitting  imposed  through  rulemaking? 
When  a  modification  is  imposed  by  rule 
or  regulation,  should  the  affected 
licensee  be  afforded  an  appeal  to  the 
EDO?  What  is  the  basis  for  this 
position? 


(2)  Should  §  50.109  limit  backfitting  to 
backfits  "imposed  by  rule,  regulation  or 
order?"  If  the  imposition  of  backfits  is 
not  limited  to  rule,  regulation  or  order, 
what  other  mechanisms  should  be 
employed? 

(3)  Should  a  documented  analysis  of  a 
proposed  backfit  come  before  the 
backfit  is  issued  or  only  after  an 
affected  licensee  lodges  an  appeal? 
What  should  the  timing  be  for  the 
documented  analysis?  What  is  the  basis 
for  this  selection?  What  factors  should 
be  considered? 

(4)  Should  backfitting  be  defined  as 
the  imposition  of  new  regulatory 
requirements  or  the  modification  of 
previous  requirements  (the  cause)  or 
defined  as  a  "modification  or  addition 
required  by  the  Commission  to  the 
facility  or  to  the  structures,  systems  or 
components  of  such  facility,  the  design 
thereof,  or  the  procedures  or 
organization  required  to  construct  or 
operate  such  facility"  (the  effect).  What 
is  the  basis  for  this  position? 

(5)  The  industry's  proposed  standard 
for  justification  of  a  backfit  is 
"substantial  improvement  in  the  overall 
safety  of  the  plant  considered  over  its 
remaining  life."  Is  it  appropriate  to 
include  the  concept  of  "over  its 
remaining  life?"  What  other  standard 
could  be  used? 

(6)  To  what  extent  may  the 
Commission  consider  costs,  including 
economic  costs  in  backfitting  decision 
under  the  standards  and  processes 
proposed  in  (  50.109?  What  is  the  basis 
for  the  position  stated? 

Section  2.204  may  be  amended  to 
require  a  backfitting  analysis  where  new 
requirements  are  proposed  on  a  licensee 
by  reason  of  issuance  of  an  amendment 
to  the  license.  The  Commission  is 
interested  in  receiving  the  views  of  the 
public  upon  the  advisability  of  imposing 
the  requirements  for  backfitting  analysis 
as  a  condition  precedent  to  the  issuance 
of  a  license  amendment. 

The  proposal  to  amend  10  CFR  Part 
50.  Appendix  0  did  not  appear  in  the 
ANPR.  It  is  offered  here  because  it 
appears  to  be  necessary  to  conform 
Appendix  0  to  a  final  rule  should  that 
rule  be  made  by  the  Commission.  The 
amendment  provides  that  information 
requests  to  the  approval  holder 
regarding  an  approved  design  shall  be 
evaluated  prior  to  issuance  to  ensure 
that  the  burden  to  be  imposed  on 
respondents  is  justified  in  view  of  the 
potential  safety  significance  of  the  issue 
to  be  addressed  in  the  requested 
information.  Each  such  evaluation 
performed  by  the  NRC  staff  shall  be 
reviewed  by  the  Executive  Director  for 
Operations  or  his  designee  prior  to 
issuance  of  the  request 


Environmental  Impact;  Categorical 
Exclusion 

The  promulgation  of  this  rule  would     I 
not  result  in  any  activity  affecting  the 
environment.  The  rule  relates  only  to 
internal  NRC  staff  procedures. 

Accordingly,  the  categorical  exclusion 
in  10  CFR  51.22(c)(3)  applies  and  no 
environmental  impact  statement  or 
environmental  assessment  need  be 
prepared. 

Paperwork  Reduction  Act  SUtement 

This  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  Approval  Number  3150- 
0011. 

Regulatory  Flexibility  Act  Certificatioa 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
the  Commission  hereby  certifies  that 
this  proposed  rule,  if  promulgated,  ivill 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  j 

entities.  The  affected  facilities  are 
licensed  under  the  provisions  of  10  CFR 
50.21(b)  and  10  CFR  50.22.  The 
companies  t^iat  own  these  facilities  do 
not  fall  within  the  scope  of  "small  | 

entities"  as  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  small  business  size 
standards  set  forth  in  regulations  issued 
by  the  Small  Business  Administration  in 
13  CFR  Part  121.  i 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Classified  information, 
Confidential  business  information. 
Freedom  of  information.  Hazardous 
waste.  Nuclear  material.  Nuclear  power 
plants  and  reactors.  Penalties.  Sex         ^^ 
discrimination.  t 

10  CFR  Part  50 

Antitrust.  Classified  information.  Fire 
prevention.  Incorporation  by  reference. 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors.  Penalty. 
Radiation  protection.  Reactor  siting       . 
criteria.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553,  notice  is 
hereby  given  that  adoption  of  the 
following  amendments  to  10  CFR  Part  2 
and  50  are  contemplated. 
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PART  50— fXNIESnC  LICENSING  OF 
PROOUCnON  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  Part  SO 
continues  to  read  as  follows: 

Authority:  Sees.  103.  104.  161.  182.  183.  188. 
180,  68  Stat.  SSa.  937.  948.  953.  954.  955,  956.  as 
amended,  sec  234,  83  Stat.  1244,  as. amended 
(42  US.C.  2133.  2134.  2201.  2232.  2233.  2236. 
2239.  2282):  seca.  201.  202.  206,  88  Stat.  1242. 
1244, 1246,  as  amended  (42  U.S.C.  5841,  5842. 
5846),  unless  otherwise  noted. 

Section  50.7  also  issued  under  Pub.  L  95- 
801,  tec  10,  92  Stat.  2951  (42  US.C.  5851). 
Sections  50.57(d).  4058,  50.91,  and  5092  also 
issued  under  Pub.  L  97-415,  96  Slat.  2071, 
2073  (42  U.S.C  2133,  2239).  Section  50.78  also 
issued  under  sec  122.  68  Stat  939  (42  U.&C. 
2152).  Sections  50.80-50.81  also  issued  under 
sec  184,  68  Stat.  954,  as  amended  (42  US.C. 
2234).  Sections  50.100-50.102  also  issued 
under  sec  186,  68  Stat.  955  (42  U.S.C  2236). 

For  the  purposes  of  sec.  223.  68  Stat.  958,  as 
amended  (42  U  S.C.  2273),  §S  50.10(a).  (b), 
and  (c).  50.44.  50.46,  50.48.  50.54.  and  50.80(a) 
are  issued  under  sec.  161b.  66  Stat.  948.  as 
amended  (42  U.S.C.  2201(b));  {{  50.10(b)  and 
(c)  aBd  50.54  are  issued  under  sec.  161  i.  68 
Stat.  MS,  as  amended  (42  U.S.C  2201  (i)):  and 
Si  5a55(e).  50.5a(b),  50-70,  5071.  5072.  50.73. 
and  S078  are  isstted  under  sec  161o,  68  Stat 
95a  as  amended  (42  U.S.C  2201(o)). 

2.  In  9  50.54,  paragraph  (f)  is  revised  to 
read  as  follows: 

§5054    Condttionsof UcenMS. 
•        •        •        •         • 

(f)  The  licensee  shall  at  any  time 
before  expiration  of  the  license,  ri|>on 
request  of  the  Commission  submit 
written  statements,  signed  under  oath  or 
affirmation,  to  enable  the  Commission  to 
determine  whether  or  not  the  license 
should  be  modified,  suspended  or 
revoked.  Each  information  request  must 
be  evaluated  prior  to  issuance  to  ensure 
that  the  burden  to  be  imposed  on 
respondents  is  justified  in  view  of  the 
potential  safety  significance  of  the  issue 
to  be  addressed  in  the  requested 
information.  Each  such  evaluation 
performed  by  the  NRC  staff  must  be 
reviewed  by  the  Executive  Director  for 
Operations  or  his  designee  prior  to 
issuance  of  the  request. 
***** 

3. 150.109.  paragraphs  (a)  and  (c)  are 
revised  and  new  paragraphs  (d)  and  (e) 
are  added  to  read  as  follows: 

§5ai09    BKkflttins. 

(a)(1)  The  Commission  shall  require 
the  backfitting  of  a  facility  only  when  it 
determines,  based  on  a  systematic  and 
documented  analysis  of  the  relevant  and 
material  factors  listed  in  paragraph  (d) 
of  this  section  that  there  is  a  substantial 
increase  in  the  overall  protection  of  the 
public  health  and  safe^  or  the  common 
defense  and  security  to  be  derived  from 


the  backfit  and  that  the  direct  and 
indirect  cost  of  implementation  for  that 
facility  are  justified  in  view  of  this 
increase  protection.  This  analysis  need 
not  be  performed,  however,  if  the 
Commission  determines  that  immediate 
imposition  of  the  backfit  is  required  to 
protect  the  public  health  and  safety  or 
the  common  defense  and  security. 
Imposition  of  the  backfit  in  this 
circumstance  shall  not  relieve  the 
Commission  of  documenting  the 
analysis  after  the  fact, 

(2)  As  used  in  section,  "backfitting"  of 
a  production  or  utilization  facility  means 
the  imposition  of  new  regulatory 
requirements,  or  the  modification  of 
previous  regulatory  requirements 
applicable  to  a  facility,  by  means  other 
than  rulemaking  after 

(i)  The  date  of  issuance  of  the 
construction  permit  for  the  facility  for 
facilities  having  construction  permits 
issued  after  [insert  effective  date  of  this 
amendment);  or 

(ii)  Six  months  before  the  date  of 
docketing  of  the  OL  application  for  the 
facility  for  facilities  having  construction 
jsermits  issued  before  (insert  effective 
date  of  amendment];  or 

(iii)  The  date  of  issuance  of  the 
operating  license  for  the  facility  for 
facilities  having  operating  licenses. 

(3)  For  standard  design  approvals 
issued  pursuant  to  Appendices  M,  N, 
and  O  to  this  part,  "backfitting"  means 
the  imposition  of  new  regulatory 
requirements  upon  the  design  after  the- 
approval  has  been  issued  or  the 
modification  of  existing  regulatory 
requirements  by  means  other  than 
rulemaking. 
***** 

(c)  Paragraph  (a]  of  this  section  shall 
not  apply  to  regulatory  requirements 
imposed  prior  to  (insert  the  effective 
date  of  this  amendment). 

(d)  In  reaching  the  determination 
required  by  paragraph  (a)  of  this  section, 
the  Commission  will  consider 
information  available  concerning  the 
following  factors  considered  to  be 
relevant  and  material,  and  any  other 
information  relevant  and  material  to  the 
proposed  backfit: 

(1)  Potential  reduction  in  the  risk  to 
the  public  from  the  accidental  off-site 
release  of  radioactive  material; 

(2)  Potential  impact  on  radiological 
exposure  of  facility  employees; 

(3)  Installation  and  continuing  costs 
associated  with  the  backfit.  including 
the  cost  of  facility  downtime  or  the  cost 
of  construction  delay; 

(4)  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity  including  the  effect  on  other 
proposed  and  existing  requirements; 


(5)  The  estimated  resource  burden  on 
the  NRC  associated  with  the  proposed 
backfit  and  the  availability  of  such 
resources; 

(6)  The  potential  impact  of  differences 
in  facility  type,  design  or  age  on  the 
relevancy  and  practicality  of  the 
proposed  backfit;  and 

(7)  Whether  the  proposed  backfit  is 
interim  or  final  and,  if  interim,  the 
justification  for  imposing  the  proposed 
backfit  on  an  interim  basis. 

(e)  The  Executive  Director  for 
Operations  shall  be  responsible  for 
implementation  of  this  section  and  all 
analyses  required  by  this  section  shall 
be  submitted  to  the  Executive  Director 
for  Operations  or  his  designee. 

4.  In  Appendix  O  to  10  CFR  Part  50,  a 
new  section  (8)  is  added  to  read  as 
follows: 

Appendix  O — Standardization  of 

Design;  Staff  Review  of  Standard 

Designs 

•        •        *        •        • 

(8)  Information  requests  to  the  approval 
holder  regarding  an  approved  design  shall  be 
evaluated  prior  to  issuance  to  ensure  that  the 
burden  to  be  imposed  on  respondents  is 
justified  in  view  of  the  potential  safety 
significance  of  the  issue  to  be  addressed  in 
the  requested  information.  Each  such 
evaluation  performed  by  the  NRC  staff  shall 
be  reviewed  by  the  Executive  Director  for 
Operations  or  his  designee  prior  to  issuance 
of  the  request. 

5.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161.  181.  68  Stat.  948.  953. 
as  amended  (42  U.S.C.  2201,  2231):  s«c.  191, 
as  amended.  Pub.  L.  84-615,  76  Stat.  408  (42 
use.  2341):  sec.  201.  88  Stat.  1342.  as 
amended  (42  U.S.C.  5841:  5  U.S.C.  552. 

Section  2.101  as  issued  under  sees.  53.  62, 
63,  81.  103, 104. 105,  68  Stat.  930,  932.  933.  935, 
936,  937,  938,  as  amended  (42  U.S.  2073,  2092. 
2093.  2111.  2133,  2134,  2135):  sec.  102,  Pub.  L. 
91-190,  63  Stat.  853.  as  amended  (42  U.S.C. 
4332):  sec.  301.  88  Stat.  1248  (42  U.S.C.  5871). 
Sections  2.102.  2.103,  2.104.  2.105,  2.721  also 
issued  under  sees.  102, 103, 104, 105, 163, 189, 
66  Stat.  936.  937,  938.  954,  955,  as  amended  (42 
U.S.C.  2132.  2133.  2134.  2135.  2233.  2239). 
Section  2.105  as  issued  under  Pub.  L  97-415. 
96  Stat.  2073  (42  U.S.C.  2239).  Sections  2  200- 
2.206  also  issued  under  sees.  186,  234,  68  Stat. 
955,  83  Slat.  444.  as  amended  (42  U.S.C.  2238, 
2282):  sec.  206.  88  Stat.  1246  (42  US.C.  5646). 
Sections  2.300-2.309  also  issued  under  Pub.  L 
97-415,  96  Stat.  2071  (42  U.S.C.  2133).  Sections 
2.600-2  606  also  issued  under  sec  102,  Pub.  L 
91-190.  83  Stat.  853  as  amended  (42  U.S.C. 
4332).3ections  2.700a,  2.719  also  issued  under 
5  U.S.C.  554.  Sections  2.754,  2.760.  2.770  also 
issued  under  5  U.S.C.  557.  Section  2.790  also 
issued  under  sec.  103.  68  Stat.  936,  as 
amended  (42  U.S.C.  2133)  and  5  U.S.C.  552. 
Sections  2.800  and  2.808  also  issued  under  5 
use  553.  Section  2.809  also  issued  under  5 
U.S.C.  553  and  sec.  29.  Pub.  L.  85-256,  71  Stat. 
579,  as  amended  (42  U.S.C.  2039).  Appendix  A 
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also  issued  under  sec.  6.  Pub.  L  91-580,  84 
Stat.  1743  (42  U.S.C.  2135). 

6.  Section  2.204  is  revised  to  read  as 
follows: 

S  2.204    Ordw  for  modtficatlon  of  Uc*ns«. 

The  Commission  may  modify  a  license 
by  issuing  an  amendment  on  notice  to 
the  licensee  that  the  licensee  may 
demand  a  hearing  v^ith  respect  to  all  or 
any  part  of  the  amendment  within 
twenty  (20)  days  from  the  date  of  the 
notice  or  such  longer  period  as  the 
notice  may  provide.  If  the  amendment 
involves  a  backfit  as  defined  in 
§  50.109(a)  of  this  chapter,  the 
determination  required  by  that 
paragraph  shall  be  made  using  the 
relevant  and  material  factors  set  forth  in 
S  50.109(d)  of  this  chapter  prior  to 
issuance  of  the  amendment  unless  the 
immediate  action  on  items  required  by 
the  amendment  is  needed  to  protect  the 
public  health  and  safety.  The 
amendment  will  become  effective  on  the 
expiration  of  the  20-day  period  during 
which  the  licensee  may  demand  a 
hearing.  In  the  event  that  the  licensee 
requests  a  hearing,  the  amendment  will 
become  effective  on  the  date  specified 
in  an  order  made  following  the  hearing. 
When  the  Commission  finds  that  the 
public  health,  safety,  or  interest  so 
requires,  the  order  may  be  made 
immediately  effective. 

Additional  Views  of  Commissioner 
Asselstine 

Backfitting  is  one  of  the  most  difficult 
and  complex  issues  facing  the 
Commission.  The  industry  argues  that 
the  present  process  for  considering  and 
imposing  changes  to  operating  reactors 
and  reactors  under  construction  is 
informal  and  undisciplined,  and  results 
in  the  imposition  of  costly  new 
requirements  that  are  of  only  marginal 
safety  benefit,  or  at  their  worst  can 
result  in  a  net  safety  loss  for  the  facility. 
The  principal  area  of  concern  to  the 
industry  appears  to  be  with  the  changes 
that  are  required  by  the  NRC  staff  to 
implement  the  general  requirements  of 
the  Commission's  regulations  on  a  plant- 
by-plant.  Typically,  such  changes  are 
imposed  either  in  response  to  problems 
identified  at  a  particular  plant  or  as  part 
of  the  staffs  ongoing  effort  to  implement 
on  a  plant-by-plant  basi*!  more  general 
rules  adopted  by  the  Commission. 

The  NRC  staff  and  public 
commenters,  for  their  part,  argue  that 
changes  to  existing  plants  and  plants 
under  construction  are  justified  given 
the  safety  benefits  of  the  changes  and 
our  present  state  of  knowledge  of 
nuclear  safety,  and  that  the  NRC  must 
retain  the  authority  and  flexi-bility  to 
require  these  changes.  They  point  out 


that  a  high  standard  for  imposing  new 
requirements,  particularly  where 
coupled  with  requirements  for  the 
extensive  use  of  quantitative  cost- 
benefit  comparisons  and  lengthy  and 
detailed  written  analyses,  can  have  a 
strong  chilling  effect  on  the  staffs 
efforts  to  develop  and  impose  needed 
safety  and  security  changes.  Finally, 
they  emphasize  that  excessive  reliance 
on  the  monetary  costs  of  new 
requirements  is  inconsistent  with  the 
NRC's  mandate,  which  makes  the  public 
health  and  safety  and  the  common 
defense  and  security  the  paramount 
consideration. 

There  is  some  merit  in  the  views  of 
both  sides  in  the  backfitting  debate. 
After  having  visited  a  number  of  sites 
with  operating  plants  and  plants  under 
construction.  I  am  persuaded  that  there 
have  been  some  instances  in  which  the 
NRC  staff  has  required  changes  to 
plants  that  are  costly  and  of  dubious 
safety  value.  I  am  also  persuaded  that 
the  backfitting  process  has  at  times  been 
too  informal  and  has  lacked  the  kind  of 
supervision  by  more  senior  NRC  staff 
members  that  is  the  hallmaik  of  good 
management.  Moreover,  there  appears 
to  be  some  evidence  that  in  a  few 
instances  a  licensee  has  been  penalized 
for  appealing  within  the  staff 
management  the  imposition  of  a 
proposed  backfit. 

At  the  same  time,  I  believe  that 
unnecessary  and  unjustified  backfits  are 
the  exception  rather  than  the  rule,  and 
that  this  agency's  statutory  mandate  and 
our  present  state  of  knowledge  of 
nuclear  safety  dictate  the  need  for 
additional  backfits  now  and  for  the 
foreseeable  future.  The  simple  fact  is, 
we  have  a  number  of  unresolved  safety 
issues  that  must  be  addressed  and  we 
are  still  identifying  new  safety  issues 
based  upon  the  operating  experience  of 
the  operating  reactors.  Further,  the 
plants  that  are  now  candidates  for 
operating  licenses  were  given 
construction  permits  based  upon  very  - 
limited  design  information  with  many 
safety  issues  left  unresolved.  Nuclear 
power  plant  operating  experience,  in 
particular,  demonstrates  that  there  may 
be  a  continuing  need  for  new  regulatory 
requirements  in  the  areas  of  plant 
design,  hardware  and  operations.  For 
example,  the  September  1984  semi- 
annual report  by  NRC's  Office  for 
Analysis  and  Evaluation  of  Operational 
Data  (AEOD)  includes  as  its  key 
observations  on  reactor  operating 
experience  the  following: 

•  Operational  data  analysis  and 
feedback  is  vital,  yet  corrective  actions 
taken  at  the  individual  plants  are  not  as 
long-lasting  or  as  effective  as 
anticipated,  and  the  basis  of  experience 


seems  to  be  sometimes  lost  or  forgotten 
with  time, 

•  Operating  experience  continues  to  i 
identify  a  wide  range  of  system  ' 
interactions. 

•  Operating  experience  indicates  that 
a  total  loss  of  a  safety  system  is  not  a 
rare  event. 

•  Operating  experience  shows  that 
operating  practices,  particularly  those 
associated  with  maintenance  and 
surveillance,  are  frequently  deficient. 

•  Operating  experience  continues  to  j 
indicate  that  multiple  independent  ' 
failures  do  occur. 

•  Operating  experience  has  indicated 
component  performance  and  reliability 
problems. 

•  Operating  experience  indicates  thai 
Emergency  Safeguard  Systems  are     j 
frequently  challenged. 

Given  this  state  of  affairs,  and  as  long 
as  we  are  still  on  the  learning  curve 
regarding  safety  issues  for  the  existing 
plants,  the  Commission  must  retain  the 
authority  and  the  flexibility  to  require   | 
changes  to  existing  plants  and  plants 
under  construction  which  will  reduce 
the  risk  to  the  public  posed  by  these 
facilities  to  a  level  that  is  as  low  as 
reasonably  achievable.  j 

What  is  needed  in  light  of  these 
legitimate  competing  interests  is  a 
carefully  crafted  backfitting  rule.  Such  a 
rule  should  accommodate  the  public's 
interest  in  the  prompt  imposition  of 
justified  new  safety  and  security 
requirements  and  die  industry's  interest 
in  a  more  formal  and  disciplined  review 
process  for  proposed  new  requirements 
to  assure  that  they  are  in  fact  needed. 
Unfortunately,  the  Commission's 
proposed  rule  fails  to  provide  a  fair 
balancing  of  these  interests.  In  its 
present  form,  the  rule  does  not  serve  the 
public,  the  NRC  staff,  or  the  industry 
well. 

I  have  four  principal  objections  to  the 
Commission's  proposed  rule.  First,  it 
seeks  to  impose  a  standard  for 
backfitting  that  is  subject  to  varying 
interpretation  and  to  abuse.  Under  the 
proposed  rule,  the  Commission  could 
only  require  a  backfit  if  it  finds  both  that 
the  backfit  will  result  in  a  substantial 
increase  in  overall  health  and  safety 
protection  and  that  the  costs  of 
implementation  for  the  facility  are 
justified  in  view  of  this  increased 
protection.  This  standard,  particularly 
when  read  in  the  context  of  the  factors 
to  be  considered  in  the  analysis  of  costs 
and  benefits,  can  be  read  as  establishing 
a  very  high  threshold  for  the  imposition 
of  a  new  requirement. 

Depending  upon  how  it  is  interpreted, 
this  standard  could  be  used  to  oppose 
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the  imposition  of  cost-efTective  safety 
improvements  that  would  substantially 
improve  the  performance  of  a  particular 
safety  system,  or  that  would  correct  a 
new  problem  identified  with  the 
performance  of  a  safety  system,  because 
the  improvement  as  compared  to  the 
overall  safety  of  the  plant  would  not 
lead  to  a  "substantial"  increase  in 
"overall"  protection.  Similarly,  this 
standard  could  be  used  to  prevent  the 
adoption  of  new  requirements  that 
would  result  in  safety  improvements 
because  the  level  of  improvement  may 
not  be  demonstrable  in  quantitative 
terms. 

Both  in  the  rule  itself  and  in  the 
accompa.nying  statement  of 
considerations  the  deHnition  of  what 
this  standard  requires  is  extremely 
unclear.  At  best,  the  rule  and 
accompanying  statement  present  an 
ambiguous  safety  test  that  can  be 
interpreted  as  estabhahing  a  high 
threshold  for  the  imposition  of  a  new 
requirement.  Moreover,  the 
Commission's  standard  inappropriately 
allocates  the  burden  in  weighing  safety 
benefits  and  monetary  costs  by 
requiring  the  proponent  of  a  new  safety 
beneHts  outweigh  the  costs.  As  the 
President's  Commission  on  the  Accident 
at  Three  Mile  Island  recommended  in  its 
report  the  burden  should  be  upon  one 
who  opposes  the  imposition  of  a  new 
safety  requirement.  That  is.  where 
additional  safety  improvements  are  not 
clearly  outweighed  by  cost 
considerations,  there  should  be  a 
presumption  in  favor  of  the  safety 
change. 

Second,  the  list  of  factors  to  be 
considered  under  the  rule  in  evaluating 
the  benefits  and  costs  of  proposed 
backfits  heavily  w«ghts  the  evaluation 
against  safety  and  other  benefits  and  in 
favor  of  cost  considerations.  Potential 
benefits  such  as  the  reduction  in  the 
likelihood  of  serious  operating  events 
and  accidents,  avoiding  the  loss  of 
onsite  property,  and  assuring  the  long- 
term  availability  of  the  plant's 
generating  capacity  are  ignored,  while 
every  possible  cost,  including  such 
questionable  "costs"  as  the  NRC 
resource  burden,  is  emphasized.  This 
emphasis  in  the  rule  on  cost 
considerations,  particularly  when 
coupled  with  the  high  standard  for 
imposing  a  new  requirement,  is  likely  to 
have  a  strong  chilling  effect  on  the 
stafTs  consideration  and  development  of 
new  safety  requirements.  Indeed,  there 
are  strong  indications  that  similar 
analysis  requirements  now  being 
imposed  by  the  Committee  to  Review 
Generic  Requirements  (CRCR)  are 
having  just  such  a  chilling  effect  on  the 


stafTs  efforts  to  develop  and  promulgate 
new  generic  safety  measures. 

Third,  the  number  of  activities  the 
Commission's  proposed  rule  covers  is 
too  narrow.  Rulen>aking,  measures  to 
implement  the  Commission's 
regulations,  and  existing  NRC  regulatory 
requirements  are  not  covered  by  the 
backfifting  measure.  The  Commission's 
rule  has.  then,  a  very  high  standard  for 
imposing  backfits  which  simply  does  not 
apply  to  most  NRC  actions.  'This  makes 
little  sense  and  provides  essentially  no 
control  mechanism  for  the  NRC  staffs 
backfitting  activities  which  appear  to  be 
of  most  concern  to  the  industry — the 
plant-specific  changes  which  are 
required  by  the  NRC  staff  to  implement 
the  Commission's  further  regulations. 

Further,  the  Commission's  proposed 
rule  inappropriately  includes  within  its 
scope  actions  of  the  Commission  itself 
and  the  Licensing  and  Appeal  Boards. 
Virtually  all  backfitting  concerns  have 
focused  on  the  more  informal  of  the 
NRC  staff.  Actions  by  the  Boards,  which 
are  based  upon  a  formal  evidentiary 
record,  and  by  the  Commission,  which 
are  typically  preceded  by  staff  review, 
are  of  a  different  character.  I  am  aware 
of  no  justification  for  extending 
backfitting  measures  to  these  actions. 

There  is  one  more  point  worth  noting. 
The  Commission  has  spent  a  substantial 
amount  of  time  trying  to  decide  how  to 
modify  one  paragraph  in  its  extensive 
body  of  regulations — i.e.  that  dealing 
with  backfitting.  In  my  view,  the 
Commission  has  not  spent  a  sufficient 
amount  of  time  dealing  with  broader 
aspects  of  the  problem  we  are  trying  to 
remedy.  Part  of  the  problem  has  been 
that  the  NRC.  the  industry  and  the 
public  have  been  learning  about  the 
safety  characteristics  of  existing  nuclear 
plants  as  they  have  been  operating.  The 
designs  for  existing  plants  evolved  at  a 
rapid  pace  in  the  late  1960s  and  early 
1970s  without  prior  extensive  testing  of 
the  many  and  various  designs.  Mast 
utilities  have  learned  the  performance 
characteristics  and  particular 
vulnerabilities  of  their  plants  after 
construction  of  their  custom-made 
plants  has  been  completed.  In  addition, 
the  industry  has  been  more  than  willing 
to  postpone  resolution  of  safety  issues 
year  after  year.  As  a  result,  imposition 
of  a  safety  solution  is  more  di^icult. 
painful  and  costly  in  the  long  run.  The 
NRC  originally  went  along  with  this 
approach  with  all  its  initial  benefits  to 
the  nuclear  industry.  But  now  when  the 
NRC  asks  for  solutions  to  those  long- 
delayed  problems  it  is  charged  with 
unnecessarily  ratcheting  the  industry. 

Further,  when  operation  of  a  plant 
reveals  a  safety  flaw,  both  the  industry 


and  the  NRC  respond  with  piecemeal 
fixes.  No  one  ever  steps  back  and  looks 
at  the  big  picture.  The  Commission's 
proposed  rule  merely  perpetuates  that 
practice.  I  would  prefer  a  broader 
inquiry  into  whether  there  is  a  better 
approach  to  regulating  operating  plants 
than  simply  modifying  our  backfitting 
regulation.  That  inquiry  could  explore 
alternative  regulatory  philosophies,  such 
as  a  major  focus  on  utility  management, 
reliability  assurance  programs,  or 
seeking  additional  defense-in-depth 
features  that  would  make  the  existing 
plants  substantially  safer  and  more 
inherently  safe.  I  believe  it  is  more 
appropriate  to  develop  an  explicit 
Commission  regulatory  philosophy  for 
the  current  generation  of  reactors  and  * 
then  decide  how  to  modify  (he  current 
regulations  to  carry  out  that  philosophy. 
Without  such  a  new  approach  to 
regulation,  1  fear  that  we  will  continue 
to  treat  the  symptoms,  rather  than  the 
root  causes,  of  the  backfitting  problem. 

In  sum.  the  Commission's  proposed 
rule  appears  to  be  an  inappropriate 
response  to  the  backfitting  issue.  It 
unfairly  biases  cost-benefit  comparisons 
in  favor  of  costs  and  fails  to  recognize 
that  the  presumption  should  be  in  favor 
of  the  safety  benefit.  At  the  same  time,  it 
would  not  apply  to  many  of  the  NRC 
staffs  activities  that  should  be  covered 
by  a  backfitting  measure.  In  an  effort  to 
address  this  problem  in  a  fairer  and 
more  comprehensive  manner,  I  have 
developed  an  alternative  approach  that 
is  contained  in  the  suggested  alternative 
backfitting  rule  which  follows.  I 
welcome  public  comment  on  whether 
this  alternative  approach  provides  at 
least  a  first  step  toward  developing  a 
reasonable,  balanced  and  workable 
approach  to  dealing  with  the  backfitting 
problem.  I  would  also  welcome  public 
comment  on  the  usefulness  of  a  broader 
approach  to  dealing  with  the  root  causes 
of  the  backfitting  problem. 

50.109  Backfitting  (Commissioner 
Asse/stine's  Alternative  Rule) 

(a)  Definitions — For  the  purposes  of 
this  section,  "backfitting"  means  a 
change  in  the  design,  construction  or 
operation  of  a  facility  that  is  imposed  by 
the  NRC  staff  to: 

(1)  Satisfy  a  regulatory  staff  position 
that  was  developed  or  became  effective 
after  the  date  of  issuance  of  the 
construction  permit  for  the  facility  (for 
facilities  having  construction  permits 
issued  after  (insert  effective  date  of 
amendment));  or 

(2)  Satisfy  a  regulatory  staff  position 
that  was  developed  or  became  effective 
less  than  six  months  before  the  date  of 
docketing  of  the  OL  application  for  the 
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facility  (for  facilities  having  construction 
permits  issued  before  [insert  effective 
date  of  amendment]);  or 

(3)  Satisfy  a  regulatory  staff  position 
that  was  developed  or  became  effective 
after  [insert  effective  date  of 
amendment]  for  the  facility  (for  facilities 
having  operating  licenses  on  [insert 
effective  date  of  amendment]). 

For  standard  design  approvals  issued 
pursuant  to  Appendices  M.  N,  and  O  to 
this  part,  "backfitting"  means  a  change 
that  is  imposed  to  satisfy  a  regulatory 
staff  position  that  was  developed  or 
became  effective  after  the  date  of 
issuance  of  the  design  approval. 

(b)  Backfitting  Standard— The  staff  in 
accordance  with  the  procedures 
specified  in  subsection  (c),  may  require 
the  backfitting  of  a  facility  if  it  finds  that 
such  action  is  needed  to  reduce  the  risk 
to  the  public  health  and  safety  or  the 
common  defense  and  security  posed  by 
the  facility  to  a  level  that  is  as  low  as 
reasonably  achievable.  In  determining 
whether  a  proposed  backfit  is  needed, 
the  staff  shall  consider  any  safety  costs 
as  well  as  the  expected  safety  benefits 
of  the  proposed  backfit.  Except  as 
provided  in  this  subsection,  the  staff 
shall  also  consider  the  monetary  costs  of 
the  proposed  backfit;  however,  there 
will  be  a  presumption  in  favor  of  the 
backfit  unless  the  staff  finds  that  the 
safety  improvements  of  the  backfit  are 
clearly  outweighed  by  monetary  cost 
considerations.  The  staff  shall  use 
qualitative  judgment  in  making  cost- 
benefit  comparisons,  and  may  only 
supplement  this  qualitative  judgment 
with  quantitative  comparisons  if  it  finds 
that  the  safety  benefits  and  costs  can  be 
readily  and  accurately  described  in 
numerical  terms.  The  staff  may  not 
consider  monetary  costs  in  deciding 
whether  to  require  the  backfitting  of  a 
facility: 

(1)  Where  the  proposed  backfit  is 
necessary  to  assure  compliance  with 
NRC's  regulations: 

(2)  Where  the  proposed  backfit  is 
being  considered  at  the  operating 
license  stage  on  safety  matters  that 
were  left  unresolved  at  the  time  of 
issuance  of  the  construction  permit:  and 

(3)  Where  the  proposed  backfit 
involves  a  new  method  of  implementing 
the  Commission's  regulations  and 
previously  approved  implementation 
methods  were  based  upon  a  mistake  in 
fact. 

In  such  instances,  the  staff  may  consider 
monetary  costs  in  evaluating  alternative 
ways  for  achieving  the  purpose  of  the 
backfit. 

(c)  Review  and  Implementation 
Procedures — 


(1)  The  staff  shall  prepare  a  written 
description  of  each  proposed  backfit 
and  a  brief  (i.e..  not  to  exceed  5  pages) 
summary  written  analysis  of  the 
applicable  costs  and  benefits  of  the 
backfit.  This  description  and  analysis 
shall  be  prepared  prior  to  imposing  the 
proposed  backfit  unless  the  Office 
Director  determines  that  immediate 
imposition  of  the  backfit  is  required  to 
protect  the  public  health  and  safety  or 
the  common  defense  and  security. 

(2)  Each  proposed  generic  backfit  (i.e., 
a  regulatory  staff  position  that  would 
impose  a  backfit  on  more  than  one 
facility)  shall  be  reviewed  by  the 
Committee  to  Review  Generic 
Requirements  (CRGR).  The  review  by 
the  CRGR  and  the  decision  by  the 
Executive  Director  for  Operations  (EDO) 
shall  consider  the  overall  costs  and 
safety  benefits  of  the  proposed  generic 
backfit  es  provided  in  subsection  (b) 
and  shall  be  based  on  the  description 
and  analysis  required  by  paragraph  (1) 
of  this  subsection.  Affected  licensees 
shall  be  informed  of  all  approved 
generic  backfits  and  shall  be  given  the 
opportunity  to  comment  on  the  schedule 
within  which  they  are  expected  to  be 
implemented.  Generic  backfits  shall  not 
be  imposed  during  the  review  process 
unless  the  Office  Director  determines 
that  the  public  health  and  safety  or  the 
common  defense  and  security  so 
require.  For  each  backfit  reviewed  by 
the  CRGR  and  disapproved  by  the  EDO. 
a  brief  summary  of  the  rationale  for 
disapproval  shall  be  prepared  by  the 
EDO  and  placed  in  the  Commission's 
Public  Document  Room  along  with  the 
description  and  analysis  required  by 
paragraph  (1)  of  this  subsection. 

(3)  Each  proposed  plant-specific 
backfit  shall  be  reviewed  by  the  Office 
Director,  or  by  an  individual  designated 
by  the  Office  Director.  The  affected 
Ucensee  shall  be  afforded  the 
opportunity  to  review  and  comment  on 
the  description  and  analysis  required  by 
paragraph  (1)  of  this  subsection.  The 
staffs  review  and  decision  on  the 
proposed  backfit  shall  be  based  on  the 
description  and  analysis  required  by 
paragraph  (1)  of  this  subsection,  and 
shall  consider  the  overall  costs  and 
safety  benefits  of  the  proposed  backfit 
as  provided  in  subsection  (b)  as  well  as 
any  comments  submitted  by  the 
licensee.  The  affected  licensee  shall  be 
informed  of  all  approved  plant-specific 
backfits  and  shall  be  given  the 
opportunity  to  comment  on  the  schedule 
within  which  they  are  expected  to  be 
implemented.  Plant-specific  backfits 
shall  not  be  imposed  during  the  review 
process  unless  the  Office  Director 
determines  that  the  public  health  and 


safety  or  the  common  defense  and 
security  so  require. 

(d)  (Current  Subsection  (b) 
unchanged). 

(e)  (Current  Subsection  (c) 
imchanged). 

Dated  at  Washington.  D.C.  this  Z7th  day  of 
November.  1984. 

For  the  Nuclear  Regulatory  Commission. 
John  C  HoyU, 

Acting  Secretary. 

\n  Doc  a«-Sl«4t  FIM  n-»-M:  M6  aai 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  227       ' 

(Reg.  AA;  Doc.  Na  R-00061 

Unfair  or  Decefrtfve  Acts  or  Practices; 
Credit  Practices 

AQENCr.  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

summary:  The  Board  is  publishing  for 
comment  a  proposed  amendment  to 
Regiilation  AA  (Unfair  or  Deceptive 
Acts  or  Practices).  The  proposal  would 
implement,  as  to  banks,  the  credit 
practices  rule  adopted  by  the  Federal 
Trade  Commission.  The  Federal  Trade 
Commission  Act  requires  the  Board  to 
adopt  a  rule,  subject  to  certain 
exceptions,  that  is  substantially  similar 
to  the  Commission's  rule.  This  rule 
would  prohibit  banks  from  taking, 
directly  or  indirectly,  any  consumer 
credit  contract  that  contains  a 
prohibited  provision,  from  pyramiding 
late  charges,  or  from  obligating  a 
cosigner  without  the  required  notice. 
DATE:  Comments  must  be  received  on  or 
before  January  28. 1965. 
ADDRESS:  Comments  should  be  mailed 
to  William  W.  Wiles,  Secretary.  Board 
of  Governors  of  the  Federal  Reserve 
System.  Washington.  DXl.  20551,  or 
delivered  to  Room  B-2223,  201h  and  C 
Sti-eets  NW.,  Washington.  D£.  between 
8:45  a.m.  and  5:15  p.m.  weekdays. 
Comments  should  include  a  reference  to 
Doc.  No.  R-0006.  Comments  may  be 
inspected  in  Room  B-1122  between  8:45 
a.m.  and  5:15  p.m.  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Zeisel  or  Richard  Garabedian. 
Staff  Attorneys,  in  the  Division  of 
Consumer  and  Community  Affairs. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  D.C. 
20551.  at  (202)  452-3867  or  (202)  452-  ^ 
3687.  Regarding  the  initial  regulatory  ' 
fiexibility  analysis,  contact:  Robert 
Kurtz.  Economist.  Division  of  Research 
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and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
D.C.  20551.  at  (202)  452-2915. 
SUPPLEMENTARY  INFORMATION: 
(1)  General 

The  Board  is  publishing  for  comment  a 
proposed  amendment  to  Regulation  AA- 
(12  CFR  Part  227).  The  proposal  would 
implement,  as  to  banks,  the  Credit 
Practices  Rule  adopted  by  the  Federal 
Trade  Commission  (FTC),  effective 
March  4. 1985  (49  FR  7740.  March  1. 
1984).  Under  section  18(f)(1)  of  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  57a(f)(l)).  the  Board  must  adopt, 
subject  to  certain  exceptions, 
regulations  substantially  similar  to  those 
adopted  by  the  FTC  under  section 
18(a)(1)(B)  of  the  Act  (15  U.S.C. 
57a(a)(l)(B)).  The  Board  must  act  within 
60  days  of  the  effecUve  date  of  the  FTC's 
rule.  This  rulemaking  scheme  was 
established  by  section  202(a)  of  the 
Magnuson-Moss  Warranty— Federal 
Trade  Commission  Improvement  Act  (15 
U.S.C.  57a). 

The  Board  is  not  required  to  adopt  a 
rule  if  it  finds  that  such  acts  or  practices 
of  banks  are  not  unfair  or  deceptive  or  if 
adoption  of  similar  regulations  would 
seriously  conflict  with  essential 
monetary  and  payment  systems  policies 
of  the  Board.  This  proposal  is  intended 
to  generate  comment  on  the  text  of  the 
rule  and  to  give  the  Board  more 
information  on  which  to  base  a  final 
determination  of  whether  to  adopt  a  rule 
or  to  make  any  modifications.  It  is  not 
intended  to  suggest  that  the  Board  has 
decided  to  adopt  a  substantially  similar 
rule. 

The  rule  adopted  by  the  FTC  prohibits 
a  creditor  from  including  certain  creditor 
remedies  in  consumer  credit  contracts  or 
from  purchasing  contracts  that  contain 
the  prohibited  clauses.  The  rule  also 
prohibits  an  accounting  practice 
regarding  late  charges,  prohibits 
misrepresentation  of  cosigner  liability, 
and  requires  a  disclosure  to  be  given  to 
cosigners.  The  prohibited  contractual 
provisions  are  the  following:  (1)  A 
confession  of  judgment  clause:  (2)  a 
waiver  or  limitation  of  statutory 
exemption  from  attachment,  execution 
or  other  legal  process;  (3)  an  assignment 
of  wages:  and  (4)  a  non-purchase  money 
security  interest  in  household  goods. 
The  prohibited  late  charge  practice 
prevents  the  deduction  from  a  timely 
payment  of  a  late  charge  applicable  to 
an  earlier  payment  thus  causing  the 
timely  payment  to  be  delinquent 
because  of  non-payment  in  full.  Ttie 
cosigner  rule  prohibits 
misrepresentation  of  a  cosigner's 
liability  and  requires  that  a  notice  be 


giveil  to  the  cosigner  to-disclose  the 
nature  of  the  obligation. 

The  test  used  by  the  FTC  to  find  an 
unfair  act  or  practice  requires  that  the 
injury  that  flows  from  the  act  or  practice 
must  be  (1)  substantial:  (2)  not 
outweighed  by  any  countervailing 
benefits  to  consumers  or  competition 
that  the  practice  produces:  and  (3)  an 
injury  that  consumers  themselves  could 
not  reasonably  have  avoided. 

(2)  Historical  Overview 

In  1975  the  FTC  was  given  explicit 
authority  by  the  Magnuson-Moss 
Warranty— Federal  Trade  Commission 
Improvement  Act  to  adopt  rules  that 
define  and  prevent  unfair  acts  or 
practices.  On  April  11. 1975,  the  FTC 
proposed  the  first  Credit  Practices  Rule 
(40  FR  16347)  that  identified  certain 
unfair  and  deceptive  practices  of 
creditors  in  consumer  credit  contracts 
and  effectively  prohibited  such  acts  or 
practices.  The  Board,  pursuant  to  its 
statutory  mandate,  published  a  similar 
rule  for  conunent  on  May  5. 1975  (40  FR 
19495).  No  final  rule  was  ever  adopted 
by  the  Board  or  the  FTC  based  on  the 
initial  proposal.  The  FTC  subsequently 
held  hearings  on  the  proposal  and 
revised  the  rule  in  1980.  The  rule  went 
through  further  revisions  until  adopted 
by  the  FTC  in  February  1984.  The  final 
rule  and  the  FTC's  statement  of  basis 
and  purpose  and  its  regulatory  analysis 
may  be  found  at  49  FR  7740  (March  1. 
1985).  In  response  to  this  final  action  of 
the  FTC.  the  Board  is  publishing  a 
similar  rule  for  comment. 

(3)  Particular  Issues  for  Conunent 

The  Board  is  required  to  adopt  a 
substantially  similar  regulation  to 
address  the  acts  or  practices  in  the 
FTC's  rule  unless  it  finds  that  (1)  such 
acts  or  practices  of  banks  are  not  unfair 
or  deceptive,  or  (2)  adoption  of  a  similar 
regulation  would  conflict  with  essential 
monetary  or  payment  system  policies  of 
the  Board.  This  statutory  scheme  raises 
a  hst  of  issues  on  which  the  Board 
solicits  comment.  Since  the  Board  can 
adopt  the  rule  in  part,  or  modify  it  to 
reflect  the  unique  situation  of  banks, 
responses  should  focus  separately  on 
each  of  the  provisions  of  the  rule. 

(1)  To  what  extent  do  banks  either  use 
such  practices  in  their  own  contracts  or 
purchase  contracts  that  contain 
prohibited  practices? 

(2)  What  is  the  burden  of  reviewing 
purchased  contracts  for  the  removal  of 
provisions  permitting  such  practices? 

(3)  Are  any  of  the  specified  acts  or 
practices  not  unfair  as  engaged  in  by 
banks? 

(4)  To  what  extent  did  modifications 
in  the  final  rule  satisfy  concerns  of  the 


banking  industry  expressed  in  the 
rulemaking  record? 

(5)  To  what  extent  would  the  cost  or 
availability  of  credit  be  affected  by  the 
rule? 

(6)  What  nonregulatory  alternatives 
exist  to  any  rulemaking? 

(7)  To  what  extent  should  a  delayed 
elective  date  be  provided  for  any  or  all 
of  the  rule  that  may  be  adopted? 

(8)  What  is  the  potential  impact  of  the 
rule  on  large  and  small  banks,  and  those 
banks  located  in  low-  and  moderate- 
income  communities? 

(9)  How  frequently  do  banks  take  non- 
purchase  money  security  interets  in 
household  goods?  In  what  types  of 
obligations?  What  percent  are  "blanket" 
security  interests?  To  what  extent  would 
restrictions  on  these  security  interests 
increase  credit  costs  or  reduce  credit 
availability?  Is  there  any  unfairness  if 
banks  specifically  itemize  the  household 
goods  being  taken  as  security? 

(id)  What  percent  of  banks  "pyramid" 
late  charges?  How  clearly  is  this 
practice  disclosed  to  consumers?  What 
percent  of  consumers  are  aware  of  the 
amount  due  (including  accumulating  late 
charges)  at  each  payment? 

(11)  Do  banks  inform  cosigners  of 
their  liability  before  they  sign?  Do  banks 
always  see  the  cosigner  before  obtaining 
the  cosigner's  signature?  How  often  do 
banks  attempt  to  collect  from  cosigners? 
How  often  are  cosigners  obtained  in 
default  situations? 

The  text  of  the  Board's  proposal  is 
identical  to  the  FTC's  rule  except  for 
editorial  and  organizational  changes 
designed  to  adapt  the  rule  to  the  format 
and  style  of  the  Board's  regulations.  In 
particular,  the  proposal  clarifies  that  the 
rule  does  not  apply  to  transactions  for 
the  purchase  of  real  property.  None  of 
these  changes  is  intended  to  be 
substantive.  If  the  Board  finally  adopts 
the  rule,  some  additional  editorial 
changes  may  become  necessary  to  , 

interweave  the  rule  with  the  current 
provisions  of  Regulation  AA. 

(4)  Initial  Regulatory  Flexibility  Analysis 


A.  Statement  of  Purpose 

The  FTC  Act  provides  in  section  18(f) 
that  whenever  the  FTC  prescribes  a  rule 
prohibiting  unfair  practices,  the  Board 
shall  promulgate  substantially  similar 
regulations  prohibiting  similar  practices 
by  banks,  unless  the  Board  finds  that 
such  practices  of  banks  are  not  unfair  or 
that  implementation  of  similar 
regulations  with  respect  to  banks  would 
seriously  conflict  with  essential 
monetary  and  payments  systems 
policies  of  the  Board. 
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This  initial  economic  impact 
statement  is  based  primarily  on  an 
examination  of  information  in  the  FTC 
rulemaking  record,  which  consists  of 
quantitative  studies,  consumer  and 
creditor  surveys,  expert  testimony,  and 
anecdotes  of  specific  consumer  injuries 
and  creditor  experience.  Banks 
participated  fully  in  the  FTC  proceeding, 
even  though  they  are  not  under  FTC 
jurisdiction,  in  anticipation  of  Board 
consideration  of  their  coverage  under 
section  18(0.  The  record  is  examined  for 
differences  between  banks  and 
institutions  under  FTC  jurisdiction  in 
their  use  of  creditor  remedies  and 
potential  injury  to  their  customers; 
differences  which  might  affect  a 
determination  of  unfairness.  The 
rulemaking  record  was  compiled  over  a 
period  of  approximately  10  years.  The 
last  opportunity  for  the  public  to  present 
its  views  was  in  June  1983,  when  the 
FTC  invited  prior  rulemaking 
participants  to  make  oral  presentations. 
Among  the  participants  were  the     ^ 
Consumer  Bankers  Association, 
American  Bankers  Association, 
California  Bankers  Association, 
Independent  Bankers  Association,  the 
Consumer  Federation  of  America,  and 
the  Federal  Reserve  Board. 

B.  Background 

In  1972,  the  National  Commission  on 
Consumer  Finance  (NCCF)  reported  the 
results  of  its  examination  of  the 
consumer  credit  market,  including  an 
analysis  of  creditor  remedies.  In 
response  to  NCCF  findings  the  FTC 
Bureau  of  Consumer  Protection  (BCP) 
conducted  an  investigation  to  determine 
whether  the  use  of  certain  collection 
remedies  was  an  unfair  practice  under 
5  5  of  the  FTC  Act.  Based  on  the  BCP 
staff  report,  the  FTC  initiated  in  April 
1975  a  proceeding  for  the  promulgation 
of  a  trade  regulation  rule  designed  to 
abolish  or  limit  the  use  of  11  credit 
practices.  In  March  1984,  the  FTC 
determined  that  the  use  of  six  credit 
practices  was  unfair. 

C.  Economic  Implicationa 

1.  Theory.  Economic  analysis  of  the 
loan  offer  function  suggests  that  legal 
restrictions  on  creditor  remedies  would 
tend  to  increase  loan  rates.  Restrictions 
on  creditor  remedies  would  increase 
creditors'  per-unit  cost  of  supplying 
credit  in  either  of  two  ways.  First, 
remedy  restrictions  may  increase  the 
risk  of  delinquency  and  default  on  the 
loan  by  reducing  the  borrower's 
incentive  to  repay.  Second,  creditors 
may  respond  to  the  increased  default 
risk  by  incurring  additional  costs  for 
screening  applicants,  monitoring  and 
.   collecting  loans,  and  for  administrative 


activities.  Consequently,  creditors 
would  o^er  a  given  quantity  of  credit 
only  at  a  higher  price,  i.e..  the  loan 
supply  curve  would  shift  upward.  At  the 
same  time,  restrictions  on  creditor 
remedies  reduce  the  cost  of  default  to 
the  consumer.  Thus,  consumers  may  be 
willing  to  pay  a  higher  price  fur  a  given 
quantity  of  credit,  i.e..  the  demand  curve 
would  shift  upward.  (It  is  possible  that 
the  loan  could  be  less  attractive,  if 
elimination  of  a  remedy  raises  the 
probability  of  invoking  a  more  onerous 
remedy.) 

Market  forces  discourage  creditor 
remedy  clauses  in  contracts  when  the 
price  consumers  are  willing  to  pay 
creditors  to  restrict  creditor  remedies 
cover  the  cost  to  creditors  from 
foregoing  the  remedies.  However,  there 
may  be  information  problems  that  may 
lead  to  market  failures  in  the  case  of 
creditor  remedies.  These  problems  are 
consumers'  imperfect  knowledge  of  the 
effects  of  creditor  remedies  and 
asymmetric  information  on  default 
probabilities. 

Consumers  who  do  not  comprehend 
the  implications  of  the  creditor  remedies 
in  contracts  they  sign,  might  accept 
unknowingly  creditor  remedies  that  they 
would  have  been  willing  to  pay  to  avoid. 
Therefore,  government  restrictions  on 
creditor  remedies  could  result  in 
contracts  that  these  consumers  would 
have  selected  if  they  had  been  better 
informed.  Thus,  consumers  who  do  not 
understand  the  consequences  of  creditor 
remedies  may  benefit  from  the  rule. 

Consumers  and  creditors  might  not 
have  the  same  information  on  which  to 
evaluate  deficiency  and  default 
probabilities.  This  asymmetric 
Information  could  cause  an  adverse 
selection  problem.  That  is.  within  any 
group  of  consumers  that  creditors  judge 
to  be  equally  creditworthy,  there  might 
be  some  misclassified  individual 
consumers  who  are  less  creditworthy 
than  the  others.  Therefore,  if  a  creditor 
offers  a  particular  group  contracts 
containing  creditor  remedies  less 
onerous  than  those  in  the  contracts  of 
competitors,  the  creditor  is  more  likely 
than  its  competitors  to  attract  the 
misclassified  higher  risk  consumers  who 
are  aware  of  the  true  deficiency  and 
default  probabilities.  Adverse  selection 
would  discourage  creditors  who  are 
willing  to  eliminate  particular  creditor 
remedies  from  doing  so. 

Benefit  from  restrictions  on  creditors 
remedies  may  not  be  shared  equally  by 
all  groups  of  consumers.  While  some 
individual  consumers  benefit,  others 
may  be  harmed,  e.g.,  credit  may  become 
unavailable  to  consumers  who  had  been 


marginally  creditworthy  before 
restrictions  were  imposed. 

2.  Evaluation  of  the  FTC  Rulemaking 
Record.  The  FTC  rulemaking  record  is  a 
compilation  of  empirical  evidence  on  the 
possibility  that  market  failures  occur 
and  on  the  benefits  and  costs  of 
restrictions  on  creditor  remedies.  It  is  an 
extensive  record  consisting  of 
econometric  studies  measuring  the 
impact  on  credit  prices  and  availability 
of  restrictions  on  creditor  remedies; 
surveys  of  creditors  about  the 
prevalence  and  use  of  various  creditor 
remedy  clauses  in  contracts;  surveys  of 
legal  aid  attorneys  and  consumers  about 
their  experience  with  and  attitudes 
toward  creditor  remedies;  and  several 
hundred  opinions  on  the  potential 
economic  effects  of  the  provisions.  The 
considerable  effort  by  proponents  and 
opponents  of  the  rule  in  the  rulemaking 
procedure  has  not  resulted  in  precise 
measurement  of  potential  net  benefits, 
even  though  the  results  of  their  effort 
are,  perhaps,  the  most  that  can  be 
expected.  The  lack  of  precision  is  due  to 
significant  methodological  and  data 
problems  in  the  econometric  studies 
caused  by  the  complexity  of  the  issue, 
low  survey  response  rates,  and  the 
subjective  nature  of  many  of  the 
potential  benefits  to  consumers. 
However,  some  general  observations  are 
possible. 

The  econometric  evidence  in  the 
record  suggests  that  the  overall  impact 
on  credit  cost  and  availability  from 
restrictions  on  creditor  remedies  may  be 
relatively  small.  The  major  econometric 
study,  prepared  for  the  FTC  by  the 
Bureau  of  Social  Science  Research, 
concluded  that  the  rule  would  increase 
credit  costs  by  19/100  of  one  percent. 
However,  both  proponents  and 
opponents  of  the  nile  recognized  that 
the  shortcomings  of  the  econometric 
studies  were  too  great  for 
decisionmakers  to  rely  on  the  results  for 
more  than  gross  estimates  of  the  rule's 
effects.  The  record  becomes  much  less 
persuasive  when  it  is  necessary  to 
discount  econometric  evidence,  which 
tries  to  minimize  the  effect  of  opinion 
and  subjective  perceptions  on  the 
decisionmaking  process. 

Small  impacts  of  the  rule  on  all 
consumers  as  a  group  do  not  mean  that 
certain  subgroups  of  consumers  would 
not  be  affected  significantly.  Public 
comments  and  survey  opinions  of  legal 
aid  attorneys  suggest  that  the 
probability  of  injury  from  the  subject 
credit  remedies  may  be  greatest  for 
lower  income,  less  educated  consumers. 
These  consumers  may  be  less  hkely  to 
comprehend  the  implications  of  the 
various  contracts  clauses  or  to 
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understand  their  rights  to  legal 
protection  when  they  become  deficient 
or  default  on  a  loan.  On  the  other  hand, 
these  consumers  may  be  adversely 
affected  by  reductions  in  credit 
availability  as  a  result  of  the  rule, 
because  they  have  few,  if  any,  assets  tu 
offer  as  collateral  besides  their 
household  goods  and  future  wages;  both 
types  of  collateral  are  restricted  to  some 
extent  by  the  rule. 

In  its  determination  of  unfairness,  the 
FTC  considered  the  potential  benefits  to 
consumers  from  eliminating 
pychological  injuries,  such  as 
embarrassment,  humiliation  and  anxiety 
caused  by  the  creditor  remedies  and 
practices  addressed  in  the  rule. 
Attempts  to  value  these  subjective 
beneHts  by  estimating  consumers' 
willingness  to  pay  to  avoid  certain 
creditor  remedies  were  unsuccessful. 
Other  subjective  benefits  considered  by 
the  FTC  include  procedural  due  process 
protections,  the  opportunity  to  assert 
valid  claims  and  defenses,  less 
interference  in  employment  relations, 
retaining  personal  possessions  and 
household  goods,  and  protection  against 
coerced  settlements. 

There  are  some  statistics  in  the  record 
and  testimony  by  both  opponents  and 
proponents  of  the  rule  to  indicate  that 
banks  use  the  subject  remedies  less  than 
Hnance  companies.  Consequently,  the 
probability  of  injury  is  lower  for  bank 
customers  than  for  others.  Even  though 
the  probability  of  injury  may  be  lower 
for  bank  customers,  it  does  not  follow 
automatically  that  bank  customers 
would  benefit  less  from  the  rule.  It  is 
conceivable  that  bank  customers  fear 
injury  from  particular  remedies  more 
than  customers  of  other  institutions  and. 
therefore,  more  highly  value  the  benefits 
of  restrictions  on  creditor  remedies. 

D.  Provisions  of  the  Rule 

The  provisions  of  the  rule  include  a 
disclosure  requirement,  and  prohibit  an 
accounting  practice  and,  four  contract 
clauses. 

1.  Consigners.  This  provision  requires 
that,  before  the  contract  is  signed, 
creditors  provide  cosigners  with  a 
disclosure  document  explaining    . 
cosigners'  obligatioBS.  There  are  few 
jurisdictions  with  statutes  requiring 
creditors  to  make  such  disclosures, 
legal  aid  attorneys  asserted  in  a 
National  Consumer  Law  Center  sur\'ey 
that  80  percent  of  cosigners  who  use 
legal  aid  service  do  not  understand  the 
nature  and  extent  of  their  obligation: 
some  cosigners  believed  they  were 
merely  acting  as  a  reference  for  the 
principal  debtor.  Relatively  few  of  the 
legal  service  clients  obtain  bank  credit. 


Testimony  in  the  record  based  on 
creditor  experience  suggests  that  the 
cost  of  providing  cosigners  with  the 
required  disclosures  would  not  be  great. 
Most  creditor  concerns  about  cost 
focused  on  cosigner  provisions  proposed 
but  not  adopted  into  the  final  nile.  The 
concept  of  informing  cosigners  of  their 
obligations  was  not  a  major  concern, 
because  disclosure  does  not  cause 
serious  inconvenience  to  creditors  in 
making  cosigner  loans  nor  significantly 
affect  credit  availability  to 
inexperienced  borrowers,  who  must 
depend  on  cosigners. 

2.  Late  Charges.  This  provision 
prohibits  a  bank  "pyramiding"  late 
charges,  i.e..  assessing  multiple  late 
charges  based  on  a  single  late  payment 
that  is  subsequently  paid  in  full  on  or 
before  the  next  timely  payment.  The  late 
change  subtracted  from  the  next  timely 
payment  causes  that  payment  to  be 
short  hence  delinquent.  The  process 
continues  with  each  subsequent 
payment.  The  cumulative  impact  of 
repetitive  late  charges  can  be 
substantial. 

The  extent  of  pyramiding  cannot  be 
ascertained  from  the  curreijt  record. 
Pyramiding  is  prohibited  in  the  states 
that  have  adopted  the  Uniform 
Consumer  Credit  Code.  The  problem  is 
most  serious  in  situations  where  the 
debtor  becomes  aware  of  pyramiding 
late  charges  only  when  the  final 
payment  is  made.  For  example,  some 
consumers  are  given  a  book  of  coupons 
at  the  time  credit  is  extended  rather 
than  a  periodic  statement.  Bank 
customers  usually  are  given  periodic 
statements  indicating  the  amount  of  late 
charges  as  they  accrue.  No  banks  who 
participated  in  the  FTC  proceedings 
defended  the  use  of  pyramiding  late 
charges. 

3.  Confessions  of  Judgment 
(Cognovits).  A  confession  of  judgment  is 
a  legal  device  whereby  a  debtor  agrees 
in  the  loan  contract  to  a  judgment 
against  himself  in  the  event  of  default. 
The  debtor  waives  the  right  to  notice 
and  the  opportunity  to  be  heard  in  court 
before  judgment  is  entered.  Such  a 
waiver  is  constitutional,  if  the  waiver  is 
made  voluntarily,  knowingly,  and 
intelligently.  Therefore,  the  benefit  of 
the  provisions  accrues  to  those 
consumers  who  waive  fheir-rights  to  due 
process  out  of  ignorance  or  inability  to 
effectively  shop  for  credit  on  the  basis 
of  contract  clauses.  The  record  contains 
statements  by  legal  aid  groups  that 
lower  income  consumers,  especially,  are 
unaware  of  the  legal  implications  of  the 
cognovit  clause,  partly  because  it 
conflicts  with  the  common 


understanding  of  basic  due  process 
rights. 

Few  creditors  and  consumers  would 
be  affected  by  the  provision,  because 
most  states  restrict  the  use  of 
confessions  of  judgment.  The  use  of  this 
creditor  remedy  is  limited  almost 
entirely  to  Ohio.  Illinois,  Pennsylvania, 
and  Louisiana.  The  record  does  not 
provide  a  precise  measurement  of  the 
extent  cognovit  clausrs  appear  in 
contracts.  The  Consumer  Bankers 
Association  (CBA)  surveyed  its 
membership  and  found  that  20  percent 
of  the  respondents  included  cognovit 
clauses  in  a  majority  of  their  contracts, 
where  permitted  by  law.  An  NCLC  \ 

survey  of  legal  aid  attorneys  indicated 
that  cognovit  clauses  were  used,  where 
permitted  by  law,  in  16  percent  of  bank 
contracts.  21  percent  of  finance 
company  contract,  and  300  percent  of 
contracts  over  all.  Cognovits  may  reduce 
costs  somewhat  because  it  is  more 
costly  for  the  creditor  to  file  suit  in  the 
event  of  default,  than  to  file  a  confession 
of  judgm.ent. 

4.  Wage  .Assignments.  A  wage 
ussigrunent  is  a  contractual  transfer  by  a 
debtor  to  a  creditor  of  the  right  to 
receive  wages  directly  from  the  debtor's 
employer.  A  wage  assignment  clause 
can  be  invoked  in  the  event  of  default 
and  the  creditor  is  not  required  to  obtain 
a  prior  court  judgment,  as  is  the  case 
with  wage  garnishment.  Most  states 
prohibit  or  restrict  the  use  of  wpge 
assignments  in  order  to  provide 
consumers  some  protection.  However, 
the  protections  often  fall  short  of 
providing  the  consumer  with  a  hearing 
and  an  opportunity  to  assert  defenses  or 
counterclaims. 

Small  loan  and  finance  companies  are 
the  primary  users  of  wage  assignments. 
The  NCCF  reported  that  wage 
assignments  were  included  in  13  percent 
of  personal  loan  contracts  of  finance 
companies  and  3  to  4  percent  of  bank 
contracts. 

Garnishment  is  a  more  costly 
substitute  for  wage  assignments  because 
of  court  cost.  The  increased  cost  could 
make  the  smallest  loans  to  marginal 
consumers  unprofitable.  However,  bank 
associations  stated  in  the  record  that 
they  do  not  anticipate  significant  impact 
from  a  prohibition  on  wage  assignments. 

5.  Security  Interests  in  Household 
Goods.  This  provision  prohibits  the  use 
of  nonpossessory  security  interests  in 
hou.sehold  goods,  other  than  a  purchase 
money  security  interest.  Consumers  are 
not  prevented  from  borrowing  on  the 
equity  in  their  homes  or  pledging  stocks, 
bonds,  liquid  financial  assets,  or  certain 
other  valuable  assets  excluded  from  the 
definition  of  household  goods,  if  the 


Federal  Register  /  Vol.  49.  No.  232  /  Friday.  November  30.  1984  /  Proposed  Rules  47045 


assets  are  specifically  encumbered  in 
the  contract.  The  prohibition  is  to 
protect  debtors  from  the  threat  of  losing 
or  the  actual  loss  of  property  deemed 
essential  for  a  minimum  standard  of 
living.  Nearly  all  concern  expressed  in 
the  record  by  proponents  of  the  rule 
focused  on  blanket  liens  on  household 
goods.  Repossessions  seldom  occur. 
Legal  aid  attorneys  have  asserted  that 
their  clientele  have  been  injured  by 
"psychological  harassment"  in  the  form 
of  threats  to  repossess  household  goods. 
The  anecdotal  information  includes 
cases  in  which  consumers  have  agreed 
to  economic  arrangements,  such  as  debt 
refinancing,  only  out  of  fear  of  losing  all 
their  household  goods. 

Most  states  have  enacted  statutes 
restricting  installment  sellers  to  a  lien 
on  the  goods  sold,  but  few  states  have 
similar  restrictions  on  consumer  loan 
transactions.  There  appears  to  be 
widespread  use  of  non-purchase  money 
household  goods  as  collateral  by  finance 
companies,  especially  small  loan 
companies,  which  are  licensed  to  lend 
no  more  than  a  few  hundred  dollars.  A 
National  Consumer  Finance  Association 
survey  of  some  10,000  consumer 
accounts  held  by  finance  companies 
showed  that  household  goods  were 
taken  as  collateral  in  over  60  percent  of 
personal  loans.  Although  there  are  no 
statistics  in  the  record,  there  is 
agreement  between  proponents  and 
opponents  of  the  rule  that  banks  use  this 
creditor  remedy  to  a  much  lesser  extent 
than  finance  companies.  Moreover, 
unlike  finance  companies,  banks  seldom 
engage  in  the  practice  of  taking  blanket 
security  interests  in  household  goods, 
according  to  testimony  from  the 
American  Bankers  Association  (ABA). 

Creditors  confirmed  in  the  record  that 
household  goods  usually  have  little 
resale  value.  Therefore,  taking  a  security 
interest  in  household  goods  is  unlikely 
to  reduce  creditors'  losses  in  the  event 
of  default.  However,  because  of  the 
significant  value  consumers  place  on 
their  own  household  goods,  such 
collateral  functions  as  a  deterrent  to 
default  and  as  a  signal  to  creditors  of  a 
potential  borrower's  good  faith. 
Creditors  perceive  that  the  potential 
economic  and  psychological  cost  to 
debtors  of  losing  their  houehold  goods  is 
an  effective  deterrent  to  default. 
Consequently,  if  is  consumers  who  have 
nothing  other  than  household  goods  to 
pledge  as  collateral,  who  are  at  risk  of 
losing  access  to  credit  from  finance 
companies  and  banks  or  paying  higher 
prices  for  unsecured  personal  loans. 

6.  Waivers  of  Exemption.  There  are 
statutes  in  most  states  that  exempt 
certain  real  or  personal  property  from 


judicial  seizure  in  the  event  of  default,  in 
order  to  allow  debtors  and  their  families 
to  retain  basic  necessities.  This 
provision  of  the  rule  would  prohibit  the 
use  of  contract  clauses  waiving  such 
protective  rights,  unless  the  waiver 
applies  solely  to  property  subject  to  a 
security  interest  executed  in  connection 
with  the  obligation. 

The  prohibition  of  waiver  of 
exemption  clauses  is  likely  to  encourage 
the  taking  of  security  interests  in 
property,  to  the  extent  permitted  by  the 
"household  goods"  portion  of  the  rule. 
Creditors  can  seize  secured  property 
without  obtaining  a  judgment;  unlike 
unsecured  property.  Therefore,  to  the 
extent  security  interests  are  encouraged, 
collection  costs  might  be  reduced. 

Apparently,  some  creditors  find 
waiver  of  exemption  clauses  to  be  an 
effective  tool  in  preventing  default,  if  the 
debtor  is  unaware  of  what  property  is 
exempt  from  judgment  under  state  law 
and  incorrectly  assumes  that  basic 
necessities  may  be  lost.  The  record    . 
shows  that  some  creditors  include 
waiver  of  exemption  clauses  in 
contracts  even  when  state  law  makes 
the  clause  unenforceable. 

E.  Potential  Impact  on  Small  Banks 

The  evidence  in  the  record  does  not 
indicate  that  the  rule  will  have  a 
disproportionate  effect  on  smaller 
banks.  In  1977.  the  ABA  surveyed  its 
members  in  order  to  establish  a  profile 
of  consumer  credit  practices  used  by 
banks.  The  ABA  reported  the  results 
from  over  800  banks  in  testimony  before 
the  FTC.  The  ABA  testified  that  the 
survey  results  were  similar  for  small 
and  large  banks,  where  small  banks 
were  defined  as  those  with  less  than 
$100  million  in  deposits.  However,  the 
results  about  small  banks  were  not  as 
reliable  statistically,  because  the 
response  rate  was  only  18  percent, 
compared  to  48  percent  for  large  banks. 

F.  Summary  and  Conclusions 

Banks  participated  fully  in  the  FTC 
rulemaking  proceedings,  in  anticipation 
of  Board  consideration  of  a  similar  rule 
for  banks,  as  required  by  section  18(f)  of 
the  FTC  Act.  The  rulemaking  record  is 
extensive.  However,  the  considerable 
effort  by  proponents  and  opponents  of 
the  rule  has  not  resulted  in  precise 
measurement  of  potential  net  benefits. 
The  lack  of  precision  is  due  to 
significant  methodological  and  data 
problems  in  the  econometric  studies, 
low  survey  response  rates,  and  the     - 
subjective  nature  of  many  of  the         , 
potential  benefits  to  consumers. 

The  rule  restricts  creditors  from  taking 
or  receiving  trom  consumers  obligations 
that  constitute  or  contain  a  confession 


of  judgment  or  an  assignment  of  wages, 
primarily  in  order  to  assure  consumers 
of  legal  due  process  protection  of  a 
hearing  and  an  opportunity  to  assert 
defenses  or  counterclaims.  In  addition, 
restrictions  are  imposed  on  creditors 
regarding  waivers  of  exemptions  and 
nonpossessory  security  interests  in 
househould  goods  other  than  a  purchase 
money  security  interest,  primarily  to 
protect  delinquent  debtors  from  losing 
or  from  the  threat  of  losing  goods 
considered  to  be  basic  necessities. 
Finally,  the  rule  prohibits  the  accounting 
practice  of  "pyramiding"  late  charges 
and  requires  creditors  to  disclose 
cosigners'  rights  and  obligations. 

Most  comments  in  the  FTC 
rulemaking  record  received  from  the 
banking  industry  addressed  provisions 
which  have  been  eliminated  or  modified 
in  the  final  rule.  FTC  modification  of  the 
security  interest  provision  satisfied  , 
many  of  the  economic  objections      ' 
expressed  by  creditors  by  permitting 
purchase  money  security  interests  and 
security  interests  in  other  than 
household  goods.  However,  bankers' 
associations  still  express  concern  about 
this  provision.  A  potential  benefit  of  the 
provision  is  the  elimination  of  the 
"psychological"  injury  experienced  by 
delinquent  debtors  who  lose  or  are  told 
by  creditors  that  they  might  lose 
household  goods  considered  to  be  basic 
necessities.  Bankers'  associations  argue 
that  the  FTC  exceeded  its  authority 
when  it  considered  "psychological" 
injury  in  its  determination  that  taking 
non-purchase  money  security  interests 
in  household  goods  is  an  unfair  practice. 
In  addition,  some  bankers  are  concerned 
that  their  lower  income  consumers  with 
no  collateral  to  pledge  other  than 
household  goods  will  be  restricted  to 
more  expensive,  smaller,  unsecured 
personal  loans,  if  they  qualify  for  credit 
at  all.  Banks  generally  do  not  take  non- 
purchase  money  security  interests  in 
household  goods,  according  to  ABA 
testimony  given  to  the  FTC  in  1978. 
Nearly  all  comments  in  the  record  about 
the  potential  costs  and  benefits  of 
restrictions  on  security  interests  focused 
on  blanket  security  interests,  where  all 
of  a  debtor's  household  goods  are 
subject  to  seizure  and  the  potential 
impact  is  greatest.  The  ABA  testified 
that,  unlike  finance  companies,  banks  in 
general  seldom  take  blanket  security 
interests.  Evidence  in  the  records  not 
indicate  whether  there  are  subcategories 
of  banks,  e.g..  small  or  rural  banks. 
which  depend  on  taking  blanket  security 
interests  to  a  significant  extent. 
The  record  suggests  that  the 
probability  of  injury  from  creditor 
renledies  and  practices  addressed  by 
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the  niJe  is  lower  for  bank  customers 
than  for  customers  of  finance 
companies.  Finance  companies  are  the 
most  frequent  users  of  the  creditor 
reoiedie*  that  would  be  prohibited  by 
the  trade  regulation  rule.  In  general, 
banks  use  the  subject  remedies  less. 
Furthermore,  bank  customers  may  better 
comprehend  contract  terms  and  may  be 
more  knowledgeable  of  legal 
protections,  if  we  assume  that  their 
greater  educational  attainment,  incomes, 
and  assets  lead  to  more  financial 
sophistication. 

List  of  Subjects  in  12  CFR  Part  227 

Banks.  Banking.  Consumer  protectioa 
Credit,  Federal  Reserve  System. 
Finance. 

(5)  Text  of  Proposed  Kevision 

Pursuant  to  the  authority  granted  in 
section  18  of  the  Federal  Trade 
Commission  Act  (15  U.S.C  57a),  the 
Board  proposes  to  amend  Regulation 
AA,  12  CFR  Part  227.  by  adding  a 
Subpart  A  consisting  of  the  current 
provisions  and  adding  a  new  Subpart  B. 
as  follows: 

t . 

I 

PART  227— UNFAIR  OR  DECCPTtVE 
ACTS  OR  PRACTICES 

Subfiart 

Subpart  B—CrMit  PracUcM  Rut* 

S«c 

227.11  Autiiority.  piupoM,  and  scope 

227.12  Dennitioiu. 

227.13  Uafair  credit  oootract  provisions. 

227.14  Unfair  or  deceptive  practice* 
involving  cosigners. 

2:5".15    Unfair  Ute  charges. 
227.16    State  exemptions. 
Authority:  15  U.S.C  57a. 

Subpart  A— Con«umf  CotnptaHfito 


Strf>part  B— Credit  Practices  Rule 

}  227.11    AuttMrtty,  purpoM,  and  acop*. 

(a)  Authority.  This  subpart  is  issued 
by  the  Board  under  {  18(0  of  the  Federal 
Trad-  Commission  Act  15  U.S.C.  57a(f) 
(section  202(a)  of  the  Magnuson-Moss 
Warranty — Federal  Trade  Commission 
Improvement  Act,  Pub.  L  93-637). 

(b)  Purpose.  Unfair  or  deceptive  acts 
or  practices  in  or  affecting  commerce 
are  unlawful  under  section  5(a)(1)  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C  45(a)(1).  This  subpart  is  intended 
to  define  unfair  or  deceptive  acts  or 
practices  of  banks  in  connection  with 
extensions  of  credit  to  consumers. 

(c)  Scope.  This  subpart  applies  to  any 
bank  that  is  insured  or  eligible  to 


become  insured  under  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1811  et 
seq.].  Compliance  is  to  be  enforced  by: 

(1)  The  Comptroller  of  the  Currency, 
in  the  case  of  national  banks  and  banks 
operating  under  the  code  of  laws  for  the 
District  of  Columbia: 

(2)  The  Federal  Deposit  Insurance 
Corporation,  in  the  case  of  state  banks 
that  are  not  members  of  the  Federal 
Reserve  System;  and 

(3)  The  Boards,  in  the  case  of  state 
banks  that  are  members  of  the  Federal 
Reserve  System. 

§227.12    DefinJtiona. 

For  the  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  "Consumer"  means  a  natural 
person  who  seeks  or  acquires  goods, 
services,  or  money  for  personal,  family, 
or  hoiwehold  use  other  than  for  the 
purchase  or  real  property. 

(b)  (1)  "Cosigner"  means  a  natiu'al 
person  who  assumes  liability  for  the 
obligation  of  a  consumer  without 
receiving  goods,  services,  or  money  in 
return  for  the  obligation. 

(2)  "Cosigner"  includes  any  such 
person  whose  signature  is  requested  ds 
a  condition  to  granting  credit  to  a 
consumer,  or  as  a  condition  for 
forbearance  on  collection  of  a 
consumers  obligation  that  is  in  default. 
The  term  does  not  include  a  spouse 
whose  signature  is  required  on  a  credit 
obligation  to  perfect  a  security  interest 
pursuant  to  state  law. 

(3)  A  person  who  meets  the  definition 
in  this  paragraph  is  a  "cosigner" 
whether  or  not  the  person  is  designated 
as  such  on  the  credit  obligation. 

(c)  "Earnings"  means  compensation 
paid  or  payable  to  an  individual  or  for 
the  individual's  account  for  personal 
services  rendered  or  to  be  rendered  by 
the  individual,  whether  denominated  as 
wages,  salar)'.  commission,  bonus,  or 
otherwise,  including  periodic  payments 
pursuant  to  a  pensions,  retirement,  or 
disability  program. 

(d)  "Household  goods"  means 
clothing,  furniture,  appliances,  linens, 
china,  crockery,  kitchenware,  and 
personal  effects  of  the  consumer  and  the 
consumer's  dependents.  The  term 
"household  goods"  does  not  include: 

(1)  Works  of  art: 

(2)  Electronic  entertainment 
equipment  (other  than  one  television 
and  one  radio): 

(3)  Items  acquired  as  antiques,  that  is 
items  over  one  hundred  years  of  age. 
including  such  items  that  have  been 
repaired  or  renovated  without  changing 
their  original  form  or  character  and 

(4)  lewelry  (other  than  wedding  rings). 

(e)  "Obligation"  means  an  agreement 
between  a  consumer  and  creditor. 


(f)  "Person"  means  an  individual, 
corporation,  or  other  business 
organization. 

S  227. 13    Unfair  credit  contract  provisions. 

In  connection  with  the  extension  of 
credit  to  consumers,  it  is  an  unfair  act  or 
practice  for  a  bank  to  enter  into  or 
purchase  a  consumer  credit  obligation 
that  conbtains  any  of  the  following 
provisions: 

(a)  Confession  of  judgment  A 
cognovit  or  confession  of  judgment  (for 
purposes  other  than  executory  process 
in  the  State  of  Louisiana),  warrant  or 
attorney,  or  other  waiver  of  the  right  to 
notice  and  the  opportunity  to  be  heard 
in  the  event  of  suit  or  process  thereon. 

(b)  Waiver  of  exemption.  An 
executory  waiver  or  a  limitation  of 
exemption  from  attachment,  execution, 
or  other  process  on  real  or  personal 
property  held,  owned  by,  or  due  to  the 
consumer,  unless  the  waiver  applies 
solely  to  property  subject  to  a  security 
interest  executed  in  connection  with  the 
obligation. 

(( :)  Assignment  of  wages.  An 
assignment  of  wages  or  other  earnings 
unless: 

(1)  The  assignment  by  its  terms  is 
revocable  at  the  will  of  the  debtor: 

(2)  The  assignment  is  a  payroll 
deduction  plan  or  preauthorized 
pajTnent  plan,  commencing  at  the  time 
of  the  transaction,  in  which  the 
consumer  authorizes  a  series  of  wage 
deductions  as  a  method  of  making  each 
payment:  or 

(3)  The  assignment  applies  only  to 
wages  or  other  earnings  already  earned 
at  the  time  of  the  assignment. 

(d)  Security  interest  in  household       '  - 
goods.  A  nonpossessory  security  interest 
in  household  goods  other  than  a 
purchase  money  security  interest. 

§  227. 1 4    Unfair  or  deceptive  practicee 
involving  cosigners. 

(a)  Prohibited  practices.  In  connection 
with  the  extension  of  credit  to 
consumers,  it  is: 

(1)  A  deceptive  act  or  practice  for  a 
bank  to  misrepresent  the  nature  or 
extent  of  cosigner  liability  to  any 
person;  and 

(2)  An  unfair  act  or  practice  for  a  bank 
to  obligate  a  cosigner  unless  the 
cosigner  is  informed  prior  to  becoming 
obligated  of  the  nature  of  the  cosigner's 
liability. 

(b)  Disclosure  requirement.  (1)  To 
prevent  the  unfair  or  deceptive  acts  or 
practices  defined  in  this  seciton,  a 
disclosure  statement  shall  be  given  to 
the  cosigner  prior  io  becoming  obligated. 
The  disclosure  statement  shall  consist  of 
a  separate  document  that  contains  the 
following  statement  and  no  other: 
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Notice  to  CorigMT 

You  are  being  asked  to  guarantee  this  debt. 
Think  carefully  before  you  do.  if  the  liorrower 
doesn't  pay  the  debt,  you  will  have  to.  Be 
sure  you  can  afford  to  pay  if  you  have  to,  and 
that  you  want  to  accept  this  responsibility. 

You  may  have  to  pay  up  to  the  full  amount 
of  the  debt  if  the  borrower  does  not  pay.  You 
may  also  have  to  pay  late  fees  or  collection 
costs,  which  increases  this  amount. 

The  creditor  can  collect  this  debt  from  you 
without  first  trying  to  collect  from  the 
borrower.  The  creditor  can  use  the  same 
collection  methods  against  you  that  can  be 
used  against  the  borrower,  such  as  suing  you, 
garnishing  your  wages,  etc.  If  this  debt  is  ever 
in  default,  that  fact  may  t>ecome  a  part  of 
your  credit  record. 

This  notice  is  not  t)>e  contract  that  makes 
you  liable  for  the  debt. 

(2)  In  the  case  of  open-end  credit,  the 
disclosure  statement  shall  be  given  to 
the  cosigner  prior  to  the  time  that  the 
agreement  creating  the  cosigner's 
liability  for  future  charges  is  executed. 

(3)  A  bank  that  is  in  compUance  with 
this  paragraph  may  not  be  held  in 
violation  of  paragraph  (a)  of  this  section. 

§227.15    Unfair  late  Charges. 

(a)  In  connection  with  collecting  a 
debt  arising  out  of  an  extension  of  credit 
to  a  consumer,  it  is  an  imfair  act  or 
practice  for  a  bank  to  levy  or  collect  any 
deliquency  charge  on  a  payment,  when 
the  only  delinquency  is  attributable  to 
late  fees  or  delinquency  charges 
assessed  on  earlier  installments,  and  the 
payment  is  othenvise  a  Tull  payment  for 
the  applicable  period  and  is  paid  on  its 
due  date  or  within  an  applicable  grace 
period. 

(b)  For  the  purposes  of  this  section, 
collecting  a  debt  means  any  activity, 
other  than  the  use  of  judicial  process, 
that  is  inteded  to  bring  about  or  does 
bring  about  repayment  of  all  or  part  of 
money  due  (or  alleged  to  be  due)  from  a 
consumer. 

§  227.16    SUte  exemptions. 

(a)  General  rule.  (1)  An  appropriate 
state  agency  may  apply  to  the  Board  for 
a  determination  that: 

(i)  There  is  a  state  requirement  or 
prohibition  in  effect  that  applies  to  any 
transaction  to  which  a  provision  of  this 
subpart  applies:  and 

(ii)  The  state  requirement  or 
prohibition  affords  a  level  of  protection 
to  consumers  that  is  substantially 
equivalent  to,  or  greater  than,  the 
protection  afforded  by  this  subpart. 

(2)  If  the  Board  makes  such  a 
determination,  the  provision  of  this 
subpart  will  not  be  in  effect  in  that  state 
to  the  extent  specified  by  the  Board  in 
its  determination,  for  as  long  as  the  state 
administers  and  enforces  the  state 
requirement  or  prohibition  effectively. 


(b)  Applications.  The  procedures 
under  which  a  state  agency  may  apply 
for  an  exemption  under  this  section  are 
the  same  as  those  set  forth  in  Appendix 
B  to  Regulation  Z  (12  CFR  Part  220). 

By  order  of  the  Board  tii  Governors  (rf  the 
Federal  Reserve  System.  November  26. 1984. 
WUliaa  W.  VVOes, 
Secretary  of  the  Board. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Cti  lit 

[Dodiet  Na  41047-4147]  > 

Request  for  Comments  on  EffOcts  of 
Foreign  Policy  Export  Controls 

aocncy:  Office  of  Export 

Administration.  Commerce. 

ACTION:  Notice  of  proposed  rulemaking; 

solicitation  of  comments. 

summary:  The  Office  of  Export 
Administration  (OEA)  is  reviewing  the 
foreign  policy-based  export  controls  in 
the  Export  Administration  Regulations 
to  determine  whether  they  should  be 
modified,  rescinded  or  extended.  To 
help  OEA  make  this  determination.  OEA 
is  seeking  comments  on  how  existing 
foreign  policy-based  controls  have 
affected  exporters  and  the  general 
public. 

DATE  Comments  should  be  received  by 
December  31, 1984.  to  assure  full 
consideraticm  in  formulation  of  control 
Policies. 

ADDRESS:  Written  comments  (six  copies) 
should  be  sent  to:  Betty  Ferrell,  Exporter 
Services  Division.  Office  of  Export 
Administration,  U.S.  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC.  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Welch,  Special  Programs  Branch, 
Policy  Planning  Division,  Office  of 
Export  Administration.  Telephone:  (202) 
377-4351. 

SUPn^ MENTARY  INFORMATION: 
Generally,  the  foreign  policy  controls 
maintained  by  the  Office  of  Export 
Administration  cover  human  rights. 
South  Africa,  Namibia.  Libya,  anti- 
terrorism, regional  stability,  embargoed 
communist  countries,  oil  and  gas 
equipment  for  the  Soviet  Union  and 
Afghanistan,  and  truck  manufacturing 
equipment  for  the  Soviet  Kama  River 
and  ZIL  truck  plants. 

Two  changes  in  the  foreign  policy 
controls  were  made  during  the  past 
year,  and  these  were  modified  later  in 


the  year.  Effective  March  20, 1984,  Iran 
was  made  subject  to  existing  anti- 
terrorism controls  applicable  to  other 
designated  countries.  Effective 
September  28, 1984,  anti-terrorism 
controls  were  amended  for  Iran  only, 
providing  for  denial  of  application  to 
export  aU  aircraft  and  helicopters; 
related  parts,  components,  avionics 
subject  to  national  security  controls; 
marine  outboard  motors  with  a 
horsepower  of  45  or  more;  and  the 
export  of  other  items  subject  to  natiooal 
security  controls,  if  destined  to  a 
military  end-user  or  for  military  end-use. 

Effective  April  3, 1964.  foreign  policy 
controls  were  imposed  on  the  export  to 
Iraq  and  Iran  of  designated  chemicals 
that  can  be  used  in  chemical  warfare. 
Chemicals  initially  subject  to  these 
controls  were  potassium  fluoride, 
dimethyl  methylphosphonate. 
thiodiglycoi  methyl  phosphonyl 
difluoride  and  phosphorus  oxychloride. 
Elective  September  14. 1984. 
dimethylamine.  dimethylamine 
hydrochloride  and  ethylene 
chlon^ydrin  (chloroethanol)  were  also 
made  subject  to  these  controls. 

Rulemaking  Requirements 

1.  The  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  of  proposed  rulemaking,  an 
opportunity  for  public  participation,  and 
a  delay  in  effective  date  (5  U.S.C  553) 
are  inapplicable  because  this  regulation 
involves  a  foreign  affairs  function  of  the 
United  States.  However,  because  of  the 
importance  of  the  issues  raised  by  these 
regulations,  this  rule  is  issued  in 
proposed  form  and  comments  will  be 
considered  in  developing  final 
regulations. 

2.  This  rule  does  not  contain  a 
collection  of  information  requirement  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501  et  seq. 

3.  Because  a  notice  of  proposed 
rulemaking  is  not  required  for  this  rule. 
it  is  not  a  rule  within  the  meaning  of 
section  601(2)  of  the  Regulatory 
Flexibility  Act.  5  U.S  C.  601(2)  and  is  not 
subject  to  the  requirements  of  that  Act. 
Accordingly,  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  been 
or  will  be  prepared. 

4.  Because  this  rule  concerns  a  foreign 
affairs  function  of  the  United  States,  it  is 
not  a  rule  or  regulation  within  the 
meaning  of  section  1(a)  of  Executive 
Order  12291  and.  accordingly,  is  not 
subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has 
been  or  will  be  prepared. 

To  assure  maximum  public 
participation  in  the  review  process. 


}  ■ 
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comments  on  the  extension  or  revision 
of  these  existing  foreign  policy  controls 
are  solicited  The  following  criteria  shall 
be  considered  in  determining  whether  to 
revise  our  forei^  policy  export  controls: 

1.  The  probability  that  such  controls 
will  achieve  the  intended  foreign  policy 
purpose,  in  light  of  other  factors, 
including  the  availabihty  &om  other 
countries  of  the  goods  or  technology 
proposed  for  such  control: 

2.  The  compatibility  of  the  proposed 
controls  with  the  foreign  policy 
objectives  of  the  United  States, 
including  the  effort  to  counter 
international  terrorism,  and  with  overall 
United  States  policy  toward  the  country 
that  is  the  proposed  target  of  the 
controls; 

3.  The  reaction  of  other  countries  to 
the  imposition  or  expansion  of  such 
export  controls  by  the  United  States; 

4.  The  likely  effects  of  the  proposed 
controls  on  the  export  performance  of 
the  United  States,  on  the  competitive 
position  of  the  United  States  in  the 
international  economy,  on  the 
international  reputation  of  the  United 
States  as  a  supplier  of  goods  and 
technology,  and  on  individual  United 
States  companies  and  their  employees 
and  communities,  including  the  effects 
of  the  controls  on  existing  contracts; 

5.  The  ability  of  the  United  States  to 
enforce  the  proposed  controls 
effectively;  and 

6.  The  foreign  policy  consequences  of 
not  imposing  controls. 

The  Department  is  particularly 
interested  in  the  experience  of 
individual  exporters  in  complying  with 
these  controls,  with  emphasis  on 
economic  impact  and  specific  instances 
of  business  lost  to  foreign  competitors- 
Parties  submitting  comments  are 
asked  to  be  as  specific  as  possible. 
However,  respondents  are  reminded 
that  the  Department  is  soliciting  only 
information  that  may  be  used  publicly. 
No  "confidential  business  information" 
will  be  accepted.  Any  information  so 
designated  will  be  returned  to  the 
commenter. 

All  comments  received  before  the 
close  of  the  comment  period  will  be 
considered  by  the  Department  in  the 
development  of  final  regulations. 

While  comments  received  after  the 
close  of  the  comment  period  will  be 
considered  if  possible,  their 
consideration  cannot  be  assured. 

All  public  comments  will  be  a  matter 
of  public  record  and  will  be  available 
for  public  inspection  and  copying.  In  the 
interest  of  accuracy  and  completeness, 
comments  in  written  form  are  required. 
If  oral  comments  are  received,  they  must 
be  followed  by  written  memoranda  that 
will  also  be  a  matter  of  public  record 


and  will  be  available  for  public  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  routinely  be  made  available  for 
public  inspection. 

The  public  record  concerning  these 
comments  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4001,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington.  D.C.  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Patricia  L  Mann,  International  Trade 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-3031. 

Authority:  Sees.  203,  206.  Pub.  L  95-223, 
Title  U,  91  Stat.  1628. 1628  (50  U.S.C  1702. 
1704).  Executive  Order  No.  12470  of  March  30. 
1984  (49  FR  13099.  April  3. 1984). 

Dated:  November  2a  1984. 
]<Aa  K.  Boidock, 

Director,  Office  of  Export  Administration. 
IntentalionaJ  Trade  Administration. 
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DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Part  1 

(LR-1S3-M] 

Losses,  Expenses,  and  Interest  In 
Transactions  Between  Related 
Taxpayers 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  that 
provide  guidance  relating  to  changes  in 
section  267  made  by  the  Tax  Reform  Act 
of  1984.  These  changes  relate  to 
deductions,  timing  of  deductions,  and 
losses  in  certain  transactions  between 
related  taxpayers.  The  text  of  55  1.267 
(a)-2T,  1.267  (f}-lT.  1.267  (f)-2T.  and 
1.1502-13T.  as  set  forth  in  those 
temporary  regulations,  also  serves  as 


the  comment  document  for  this  notice  of 
proposed  rulemaking. 

dates: 

Proposed  effective  date.  The 
regulations  are  proposed  to  be  effective, 
generally,  for  amounts  otherwise 
allowable  as  deductions  for  taxable 
years  beginning  after  1983  and  for  losses 
on  transactions  after  1983. 

Date  for  comments  and  requests  for  a 
public  hearing:  Written  comments  and 
requests  for  a  public  hearing  must  be 
delivered  or  mailed  by  January  29, 1985. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC;LR:T 
(LR-183-84)  Washington,  D.C.  20224, 

FOR  FURTHER  INFORMATION:  Keith  E. 
Stanley  (for  rules  under  section  267(f)) 
and  John  G.  Schmalz  or  Robert  H. 
Ginsburgh  (for  other  rules)  of  the 
Legislation  and  Regulations  Division, 
Office  of  Chief  Counsel.  Internal 
Revenue  Service,  1111  Constitution 
Avenue.  NW..  Washington.  D.C.  20224. 
Attention:  CC:LR:T  (Telephone:  202-566- 
3458  for  Keith  E.  Stanley  or  202-566-3297 
for  John  G.  Schmalz  and  Robert  H. 
Ginsburgh;  not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  reflect 
amendments  made  to  section  267  of  the 
Internal  Revenue  Code  of  1954  (relating 
to  losses,  expenses,  and  interest  with 
respect  to  transactions  between  related 
taxpayers)  by  section  174  of  the  Tax 
Reform  Act  of  1984  (Pub.  L  98-369;  98 
Stat.  494).  More  specifically,  temporary 
regulations  are  added  in  question  and 
answer  form  under  section  267  (a),  (b). 
and  (e),  dealing  with  deferral  of  certain 
deductions  generally  and  application  of 
that  deferral  and  the  disallowance  of 
certain  losses  to  partnerships.  The 
temporary  regulations  are  added  in 
standard  format  under  section  267(f). 
dealing  with  losses  between  members  of 
a  controlled  group  of  corporations.  For 
the  text  of  the  amendments  to  the 
temporary  regulations,  see  T.D.7991, 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  explains  the  addition  to  the 
regulations. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
deHned  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
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therefore  not  required.  The  Secretary  of 
the  Treasury  has  certified  that  the 
portion  of  this  rule  that  is  represented 
by  55  1.267ir)-lT,  1.267(r)-2T.  and 
5  1.1502-13T  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  that  portion  of  this  rule 
applies  only  to  a  sale  or  exchange  at  a 
loss  of  property  from  one  member  of  a 
controlled  group  of  corporations  to 
another  member  of  that  group  and,  if 
applicable,  merely  defers  the  loss  until  a 
later  date.  A  regulatory  flexibility 
analysis,  therefore,  is  not  required  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  for  this  portion  of  the  rule.  For 
the  portion  of  this  rule  that  is 
represented  by  5  1.267(a)-2T,  the 
Internal  Revenue  Service  has  concluded 
that,  although  this  document  is  a  notice 
of  proposed  rulemaking  that  solicits 
public  comment,  that  portion  of  this  rule 
is  interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
that  portion  of  this  rule  does  not 
constitute  a  rule  subject  to  this 
Regulatory  Flexibility  Act. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register.  The 
collection  of  information  requirements 
contained  herein  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act. 
Comments  on  the  requirements  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  Internal  Revenue 
Service,  New  Executive  Office  Building, 
Washington,  DC.  20503.  The  Internal 
Revenue  Service  request  persons 
submitting  comments  to  OMB  to  also 
send  copies  of  the  comments  to  the 
ServicS. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Keith  E.  Stanley 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 


the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.61-1  through  1.281-4 

Income  taxes.  Taxable  income, 
Deductions,  Exemptions. 

28  CFR  1.1501-1—1.1564-1 

Income  taxes.  Controlled  group  of 
corporations.  Consolidated  returns. 

These  regulations  are  proposed  to  be 
issued  under  the  authority  contained  in 
section  267(n{2)(B)  and  7805  of  the 
Internal  Revenue  Code  of  1954  (98  Stat. 
704,  26  U.S.C.  267;  68A  Stat.  917,  26 
U.S.C.  7805,  respectively). 
Roscoe  L  Egger,  Jr., 
Commissioner  of  Internal  Revenue. 

IFROoc  »4-31469Fil<id11-2»-«4.9  59«nn| 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Parts  1907. 1910, 1935.  and 
1936 

(Docket  No.  S-1 10]  \ 

Safety  Testing  or  Certification  of      ( 
Certain  Workplace  Equipment  and 
Materials 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor, 
action:  Proposed  rulemaking;  reopening 
of  comment  period. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
reopening  the  record  to  receive  written 
comments  on  appropriate  complaints 
handling  procedures  which  may  be 
incorporated  into  the  final  rule  f 

concerning  safety  testing  and 
certification. 

DATE:  Written  comments  on  this  notice 
must  be  postmarked  by  December  31, 
1984. 

ADDRESS:  Written  comments  sh.iuld  be 
submitted,  in  quadruplicate,  to  the 
Docket  Office,  Docket  S-110,  Room 
S6212.  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue.  NW.,  Washington,  DC.  20210, 
Telephone:  (202)  523-7894. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Foster.  Director,  Office  cf 
Information  and  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
Washington.  D.C.  20210,  Telephone: 
(202)  523-8151. 


SUPPIEMENTARY  INFORMATION:  On 
March  6. 1984.  OSHA  published  a  Notice 
of  Proposed  Rulemaking  (49  FR  8326  et 
seq.)  on  Safety  testing  or  Certification  of 
Certain  Workplace  Equipment  and 
Materials.  Written  comments  and 
requests  for  a  hearing  were  to  be 
received  by  May  7. 1984.  The  deadline 
for  comments  was  subsequently 
extended  until  June  21, 1984  (49  FR 
19336.  May  7, 1984). 

On  July  16, 1984  OSHA  published  a 
Notice  of  Informal  Public  Hearing  (49  FR 
28739).  Interested  persons  were  invited 
to  participate  in  public  hearings  and  to 
submit  additional  information  on  issues 
raised  by  the  Agency  in  the  Notice  and 
on  other  relevant  issues  raised  in  the 
document  proposing  the  rule. 

This  hearing  was  conducted  in 
Washir.gton,  D.C,  on  September  25  and 
28.  and  October  1, 1984.  Participants 
were  given  until  October  31, 1984,  in 
which  to  file  post  hearing  comments, 
including  additional  information  that 
may  have  been  requested  during  the 
course  of  the  hearing.  An  additional  30 
days  (until  November  30, 1964)  was 
given  for  the  filing  of  briefs  or 
arguments. 

During  the  hearing,  testimony  was 
provided  by  an  OSHA  witness,  Mr. 
David  Swankin,  concerning  the  need  to 
include  a  complaints  handling  procedure 
in  the  final  rule  (see  proposed 
5  1936.402).  The  Agency,  in  the  preamble 
to  the  proposal,  had  asked  the  public 
and  other  Federal  agencies  for 
recommendations  on  appropriate 
complaint  and  appeals  procedures.  As 
part  of  his  testimony,  Mr.  Swankin 
suggested  regulatory  text  for  OSHA 
consideration. 

Briefly,  Mr.  Swankin  suggested  that 
any  accredited  laboratory,  or  any 
laboratory  accrediting  agency  or  third- 
party  certification  program  seeking 
recognition  from  OSHA  under  the 
proposed  regulatory  scheme,  be  required 
to  establish  a  fair  complaint  or  dispute 
settlement  procedure  which  could  be 
utilized  by  all  interested  parties.  It  was 
suggested  that  the  complaint  procedure 
be  in  writing,  that  appeals  be  allowed 
on  both  technical  and  procedural  issues, 
that  complaints  be  heard  expeditiously, 
with  timely  written  decisions,  and  that 
no  person  hearing  a  complaint  have  a 
conflict  of  interest  with  any  party  to  the 
appeal  (tr.  144). 

The  Agency  believes  that  Mr. 
Swankin's  suggestion  is  constructive 
and  will  consider  it  for  inclusion  in  the 
final  rule.  OSHA  suggests  that  all 
interested  persons  who  are  concerned 
with  the  issue  of  complaints  and  appeals 
in  the  context  of  the  proposed  rule 
carefully  examine  Mr.  Swankin's 
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testimony.  Of  particular  interest  is  the 
question  of  the  assignment  of  costs 
under  any  such  requirements. 

In  order  to  provide  an  additional 
opportunity  for  comment  and  to 
encourage  the  fullest  development  of  the 
record.  OSHA  is  reopening  the  period  in 
which  to  file  written  comments  on  this 
issue.  Comments  are  also  invited  on 
alternative  methods  of  appeal  handling. 
Mr.  Swankin's  testimony  appears  in  the 
hearing  transcript  on  pages  115-149;  in 
addition,  a  written  copy  of  the  testimony 
(with  attachments)  was  submitted  to  the 
record  as  Exhibit  1&  Copies  of  the 
Swankin  testimony  will  be  available, 
upon  request,  from  the  Docket  Office. 
Docket  S-110.  Room  S6212. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington.  D.C  20210,  Telephone: 
(202)  52J-7894.  Comments  on  the  above 
described  issue  must  be  submitted  to  the 
Docket  Office  by  December  31. 1984. 
The  schedule  for  post-hearing 
submissions  on  other  issues  is  not 
affected  by  this  extension. 

Author 

This  document  was  prepared  under 
the  direction  of  Robert  A.  Rowland. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  VS. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Washington.  D.C.  20210. 

(Sees.  6(b)  and  8te)(2).  M  Stat.  1593  [29  U.S.C 
655|:  29  CFR  Part  1911.  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736)) 

Signed  at  Washington.  D.C.  this  26th  day 
of  November  1984. 

Robert  A.  Rowland, 

Assistant  Secretary  of  Labor. 

|FK  Doc.  M-n32g  Filed  11-29-84:  K45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

Approval  and  Promutgation  of 
Implementation  Plans;  Otik> 

agency:  Environmental  Protection 
Agency  (USEPA). 

action:  Notice  announcing  extension  of 
public  conunent  period. 

summary:  On  September  25, 1964  (40  FR 
37642  and  37644),  the  USEPA  proposed 
to  approve  revisions  to  the  Ohio  State 


Implementation  Plan  for  sulfur  dioxide 
for  the  PPG  Barberton  Plant  in  Summit 
County  and  the  Ohio  Power  Muskingum 
River  Power  Plant  in  Morgan  and 
Washington  Counties. 

A  30-day  conunent  period  was 
provided  which  was  scheduled  to 
October  25. 1984.  USEPA  received  a 
request  to  extend  the  comment  period 
from  the  Natural  Resource  Defense 
Council  (NROC).  Therefore.  USEPA  is 
granting  an  additional  30-day  period  for 
the  public  to  submit  conunents. 
DATE  CoQiments  must  be  received  on  or 
before  November  28. 1984. 
adorcsscs:  Comments  should  be 
submitted  to:  Gary  Gulezian,  Chief, 
Regulatory  Analysis  Section.  Air  and 
Radiation  Branch,  Region  V,  U.S. 
Environmental  Protection  Agency,  230  S. 
Dearborn  Street,  Chicago.  Illinois  60604. 
NM  FURTHER  INFORMATION  CONTACT: 
Debra  Marcantonio.  (312)  886-6088. 

Dated:  November  la  1984. 
Alan  Levin. 
Acting  Regional  Administrator 

(FR  Doc  M-3138S  Filed  11-29-M:  8:4S  ami  - 
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40  CFR  Part  81 
(A-5-FBL-272«-7] 

Designation  of  Areaa  for  Air  OuaHty 
Planning  Purposes;  Attainment  Status 
Designations;  Wisconsin 

agency:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rulemaking:  extension 
of  the  public  comment  period. 

summary:  On  September  26. 1984  (49  FR 
37807).  USEPA  proposed  to  revise  the 
Total  Suspended  Particulate  (TSP) 
designation  for  the  City  of  Milwaukee 
from  primary  and  secondary 
nonattainment  to  secondary 
nonattainment.  The  proposed  revision 
would  narrow  the  boundaries  of  the 
secondary  nonattainment  area,  and 
would  eliminate  the  designation  of 
primary  nonattainment.  Comments  on 
the  redesignation  and  on  USEPA's 
proposed  action  were  to  be  received  by 
October  26. 1984.  The  State  of 
Wisconsin  has  requested  an  extension 
of  the  public  comment  period.  This 
extension  would  allow  the  State  a 
reasonable  opportunity  to  respond  to 
some  of  the  comments  that  have  been 
received  in  response  to  the  proposed 


rulemaking.  Therefore,  the  public 
comment  period  is  extended  to 
November  30. 1984. 

DATE:  Comments  must  be  received  on,  or 
before  November  30, 1984. 

ADDRESSES:  Comments  should  be 
submitted  to:  Gary  V.  Gulezian.  Chief, 
Regulatory  Analysis  Section,  Air  and 
Radiation  Branch,  Region  V.  U.S. 
Environmental  Protection  Agency  (5AR- 
26).  230  South  Dearborn  Street  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Collt^en  Comerford,  (312)  886-6034. 

Dated:  November  16. 1964. 
Valdas  V.  Adamkus. 
Regional  Administrator. 

fFR  Ouc^  M-31 586  Filed  ll-2»-M:  •:«  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  Part  20 

Migratory  Bird  Hunting;  Proposed 
Zones  In  Which  Nontoxic  Shot  Would 
Be  Required  for  Waterfowl  Hunting  In 
1985-86;  Extending  Public  Comment 
Period 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice;  extending  public 
comment  period. 

SUMMARY:  On  October  30, 1984.  in  the 
Federal  Register,  a  proposal  for  non- 
toxic shot  zones  for  the  1985-86 
waterfowl  hunting  season  was 
published  for  public  comment  (49  FR 
43570-43574).  This  publication  stated 
that  the  Fish  and  Wildlife  Service  would 
accept  public  comment  on  the  proposal 
until  November  30, 1984.  The  Ser\'ice 
wishes  to  announce  at  this  time  that 
public  comment  will  be  accepted  until 
December  10. 1984,  in  order  to  receive 
comments  at  several  public  meetings  on 
this  subject  scheduled  for  the  first  week 
in  December. 

DATE:  Conments  by  December  10, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  D.  Sparrow,  (202)  254-3207. 

Dated:  .November  26,  1984. 
Robert  A.  Jantzen. 

Director.  U.S.  Fish  and  Wildlife  Service. 

IFK  FcK  M-313M  Filed  11-»-a4:  B'4S  am) 
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This  section  ot  ttie  FEDERAL  REGISTER 
contains  documents  ott>er  ttian  rules  or 
proposed  mles  ttut  are  applicable  to  the 
public.   Notices  of  t>earings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttK>rity,   filing   of   petitions  and 
applications  and  agerKy  statements  of 
organization  and  functions  are  examples 
ot  documents  appearing  in  ttiis  section. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

Natural  Resource  Management  Guide 
Meeting 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  Bozeman,  Montana,  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 
date:  Meeting  on  December  12. 1984, 
1:00  p.m.  to  3:00  p.m. 

Comments  must  be  received  no  later 
than  January  11, 1985. 
address:  Meeting  location  at  Federal 
Building.  10  East  Babcock  Street.  Room 
540,  Bozeman,  Montana. 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director,  FmHA,  10  East  Babcock  Street, 
Bozeman.  Montana  59715  (406-587- 
5271). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

supplementary  information:  FmHA's 
Montana  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in 
Montana.  The  purpose  of  the  meeting  is 
to  discuss  the  Guide  as  well  as  to 
consider  comments  and  questions  from 
interested  parties.  Copies  of  the  Guide 
can  be  obtained  by  writing  or 
telephoning  the  above  contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 


FmHA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  3()-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  November  26. 1984. 
David  |.  Howe, 
Director,  Program  Support  Staff 

|FR  Doc  ft».J137<0  Filed  11-20-M:  MS  am) 
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Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards 

The  Packers  and  Stockyards 
Administration.  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act,  1921.  as  amended  (7 
U.S.C.  202),  and  should  be  made  subject 
to  the  provisions  of  the  Act. 
IA-259    The  Auction  Farm.  Sheldon, 

Iowa 
IA-260    Bingley  and  Dykstra  Sale  Co.. 

Knoxville,  Iowa 
IN-155    Bobby  Lamb  Feeder  Pigs, 

Sedalia,  Indiana 
MN-180    Sauk  Centre  Tel-0-Auction 

Coop,  Sauk  Centre.  Minnesota 
OK-203    Southern  Oklahoma  Livestock 

Auction,  Inc.,  Ada,  Oklahoma 

Notice  is  hereby  given  that  pursuant 
to  authority  under  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.),  it  is  proposed  to 
designate  the  stockyards  named  above 
as  posted  stockyards  subject  to  the 
provisions  of  the  Act  as  provided  in    . 
section  302  thereof.  J 

Any  person  who  wishes  to  submit  ' 
written  data,  views,  or  arguments 
concerning  the  proposed  designation, 
may  do  so  by  filing  them  with  the  Chief, 
Financial  Protection  Branch,  Packers 
and  Stockyards  Administration,  United 
States  Department  of  Agriculture, 
Washington,  D.C  .  20250,  by  December 
17, 1984. 

All  written  submissions  made 
pursuant  to  this  notice  shall  be  made 
available  for  public  inspection  in  the 
office  of  the  Chief  of  the  Financial 


Protection  Branch  during  normal 
business  hours. 

Done  at  Washington.  D.C.  this  19th  day  of 
November.  1984. 
lack  W.  Brinckmeyor. 

Chief  Financial  Protection  Branch,  Livestock 
Marketing  Division. 

[W  Doc  84-31364  Piled  11-29-M:  a:45  am] 
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CIVIL  AERONAUTICS  BOARD 

Proposed  Collection  of  Information 
Under  the  Provisions  of  the  Paperwork 
Reductk>n  Act 

agency:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  Proposed  Collection  of 
Information  Under  the  Provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  35). 

SUMMARY:  The  Civil  Aeronautics  Board 
is  requesting  the  Ofilce  of  Management 
and  Budget's  clearance  approval  of  the 
proposed  amendments  in  Part  375  of  the 
Board's  Special  Regulations. 
"Navigation  of  Foreign  Civil  Aircraft 
Within  the  United  States  "  (OMB 
Clearance  No.  3024-0031).  under  the 
Paperwork  Reduction  Act  of  1980. 
Reporting  requirement  pursuant  to  this 
clearance  are  in  5  §  375.42.  375.45  and 
375.70  of  the  Board's  Special 
Regulations. 

FOR  FURTHER  INFORMATION  CONTACT 

C^eorge  Wellington.  Regulatory  Affairs 
Division,  Bureau  of  International 
Aviation,  (202)  673-5878,  Civil 
Aeronautics  Board.  1825  Connecticut 
Avenue,  NW.,  Washington.  D.C.  20428. 

SUPPLEMENTARY  INFORMATION: 

Agency  Clearance  Office  from  whom 
a  copy  of  the  Collection  of  Information 
and  Supporting  Documents  is  available: 
Robin  A.  Caldwell  (202)  673-5922. 

How  often  the  Collection  of 
Information  must  be  filed:  Occasionally. 

Who  is  asked  or  required  to  report: 
Foreign  air  carriers. 

Estimate  of  number  of  annual 
responses:  83. 

Estimate  of  number  of  annual  hours 
needed  to  complete  the  Collection  of 
Information:  21. 

Phyllis  T.  Kaylor.  " 

Secretary. 

\F9  Doc  t4-314«2  Filed  11-29-M:  S:4S  ami 
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Application  for  an  All-Cargo  Air 
Service  Certificate 

Dated:  November  21. 1984. 

In  accordance  with  Part  291  (14  CFH 
Part  291)  of  the  Board's  Economic 
Regulations,  notice  is  hereby  given  that 
the  Civil  Aeronautics  has  received  an 
applicatioa  Docket  42470,  from  Air 
Transport  International,  Ina  P.O.  Box 
5231  ia  Miami.  Florida  33152  for  an  all- 


cargo  air  service  certificate  to  provide 
domestic  cargo  transportation. 

Under  the  provisions  of  §291.12(c)  of 
Part  291.  interested  persons  may  file  an 
answer  in  opposition  to  this  application 
within  twenfy-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  An  executed  original  and  six 
copies  of  such  answer  shall  be 
addressed  to  the  Docket  Section,  Civil 
Aeronautics  Board,  Washington.  D.C 
2042&  It  shall  set  forth  in  detail  the 


reasons  for  the  position  taken  and  must 
relate  to  the  fitness,  willingness,  or 
ability  of  the  applicant  to  provide  all- 
cargo  air  service  or  to  comply  with  the 
Act  or  the  Board's  orders  and 
regulations.  The  answer  shall  be  served 
upon  the  applicant  and  state  the  date  of 
such  service. 
Pb>  lU*  T.  Kaylor. 
Sfcrftary: 

\m  Uiic  84-31 4(«  Filed  1  l-2<)^M.  8:45  mrnl 
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Notice  of  Applications  for  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permtts  Hied  Under 
Subpart  Q  of  the  Board's  Procedural  Regulations  (see,  14  CFR  302.1701  et  seq.) 


Week  ended  Noveint>er  16. 


/ 
19(t4 


Subpart  Q  Applications 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  a.'-e  set  forth  below  for  each  application. 
Following  the  answer  period  the  Board  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of 
the  adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  proceedings. 


ti-ta-M 


DcsCfipton 


c/o  LMfwwe  D  Wasko.  Seamoo.  Wasko  S  Ozmem  1211  Coorwcncut  Av»..  N.iW .  Suite  300.  ^Mfkngton.  DC.  2003*. 
Mtow  Air.  hK  purauam  to  Secaoo  401  o»  0»  Act  and  Sutapan  O  o«  ma  BoanJs  Procadurat  Regutatwna  (or  a  cwlrteaH 


11-tS-M 


11-15-84 


Amm  A*,  kic.. 

Hftamin  of  Arrow  A».  me  pursuam  to  Secaor)  401  o«  Iha  Ad  and  Subpart  O  o«  ma  BoanJs  Procadurat  Regutatwna  (or  a  ewli«ie»ie  ot  puMe  eonvenionce 

arxJ  nacassdy  to  engage  m  »t*>ecMe<)  foreign  air  iraneoortanoo  o«  person*,  property  vk)  r<ail  as  (ollows 
A.  Bataaen  ih»  terminal  pomt  San  Juan.  PLeno  Pxx)  on  me  one  harxJ.  and  mc  coterminal  poinis  Rn  de  Janevo  and  Sao  PavA>.  Brazil, 
B  aetween  the  lermnai  pool  San  Juan.  Puerto  Rca  on  me  one  hand,  and  l^e  coJernwiai  points  Rw  Da  Janero  and  Sao  Paulo  Brazil,  ««  the  mtermedate 

P;^  Caracaa,  Verwauite,  and  ottw  a«ennedMle  ponts  •!  the  Canbbaan  and  South  America,  on  the  other  tmr^ 
C  OMiBiin  ma  Mrninal  pomt  San  Juan,  Puerto  Rico,  on  the  one  hand,  and  the  coterminal  points  Rio  de  J»ie»o  and  Sao  Pauto  Brazil,  and  Buenos  Aones 

Arganana.  on  the  other  hand: 
O  D»>«eeii  the  temwiatport  San  Juan.  n«rto  (teo.  on  the  one  hand,  and  tt«  cderrrimai  points  Rio  da  Jviaro  ant  Sao  Paula  Braal.  wid  Buenos  Aahas 

^••ii'^*-^  »•  the  aMarmedaM  poim  Caracas.  VeneiueJa.  and  oi^er  mtermedtaie  points  m  the  Canbbean  tni  South  Amwica.  on  ttie  other  hand 
Contormirg  ApplcalionaL  Motion  to  Mo««y  Sccpa  and  Anwars  iway  be  (Hed  by  Decembef  to  1984 
Pan  Amencan  World  A«ways.  Nt.  c/o  Rchard  O  Mathais.  SuM  901.  1660  L  Stfeat,  NW    Wasnington,  DC   20038   >»pac«tion  o»  Pan  Amancw  World 

*"•!»•  ""^  '*'*"'*  **  ^**^'"'L*.'  ot  the  Act  and  Subpart  O  of  the  Board's  Procedural  Regulations  requests  that  the  Bovd  wnend  Pwt  Am  s  carWicale 
J   d  piMc  conwaraenoe  and  nacessay  tor  Route  136  »o  as  to  permit  service  Ijetween  the  United  States  and  Anguilla.  Camaoou.  Domir»ca,  Hilonlaerral 

Mia^que.  Saba.  Sl  Barteiemy,  St  Fwatif.  St  Vincant  Tonoia  and  Uraon  Island    Pan  A-n  additmia>>  requeati  INn  ttm  rixM*  daaotoad  service  tw 

contwiabte  wah  nrvce  over  other  aaisMng  route  segments  m  its  certihcate  tor  Route  136 
Contormmg  Appicakona,  Motions  to  Modify  Scope  and  Answers  may  be  filed  by  Decentoer  I3.  1984 

HiwjianAii1inea^nc^c/o  Jonathan  8  H*.  Dow.  Lohnas  t  Albertson.  1255  23rd  Street,  NW  ,  Suite  500.  Wa»»ig»n.  DC  20037 
^W*-*"""  """"I'  "I"  *»*nae.  mc  pursuant  to  Section  401  o«  the  Act  and  Subpart  Q  of  the  Board's  Piceedural  appias  tor  modifcslxvi  o*  its  car«(icata  of 

piMc  convenanca  and  necessity  authonzmg  it  to  provide  schediaed,  larga  aircraft  transportaton  of  passengers  property  and  mail  betv»een  Honolulu  Hawsn 

and  Tonqatapu.  Kingdoai  of  Tonga,  via  Pago  Pago.  Amanc»i  Samoa 
Contom*ig  AppiLattws.  Motions  to  ModRy  Scope  and  Answers  may  t>e  filed  by  December  14.  1984 
*'-.*'?f?~  United  d/b/a  City  Expraai,  c/o  Viclor  Pappslafdo.  545  Laliaahara  8M   W,  Toronto,  Oniana  Canada  M5V  lAa  Ainandmant  #1  to  the 

Applcifcn  ol  Air  Atonrttaa  Um^ad  Anpaaia  any  ba  fad  by  Daeaiataf  13.  1984 


Phyllia  T.  Kaylor. 

Secretary. 

|Ht  Doc  M-31464  FHed  11S-M:  8:45  ami 
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IOrd«r»4-11-«Sl 

Jet  24;  Order  To  Show  Cause 

agency:  Civil  Aeronautics  Board. 

ACnOM:  Notice  of  Order  to  Show  Cause; 
Order  84-11-85. 

SUMMARY:  The  Board  proposes  to  issue 
a  certificate  of  public  convenience  and 
necessity  to  Jet  Charter  Service.  Inc.  d/ 
b/a  Jet  24  to  provide  scheduled  foreign 
air  transportation  of  persons,  property. 
and  mail  between  the  United  States,  and 
a  point  or  points  in  Spain  and 
Switzerland. 
Objections:  AH  interested  persons 


having  objections  to  the  Board's 
tentative  findings  and  conclusions,  as 
described  in  the  order  cited  above,  shall. 
NO  LATER  TllAN  December  12. 1984. 
file  a  statement  of  such  objections  with 
the  Civil  Aeronautics  Board  (20  copies, 
addressed  to  Docket  42160.  Docket 
Section.  Civil  Aeronautics  Board. 
Washington,  D.C.  20428)  and  mail  copies 
to  all  affected  carriers  and  the 
Departments  of  State  and 
Transportation. 

A  statement  of  objections  must  cite 
the  docket  number  and  must  include  a 
summary  of  testimony,  statistical  data, 
or  other  such  supporting  evidence. 


If  no  objections  are  filed,  the  Board 
will  issue  an  order  which  will,  subject  to 
disapproval  by  the  President,  make  final 
the  Board's  tentative  findings  and 
conclusions  and  issue,  in  accordance 
with  the  discussion  contained  in  the 
show-cause  order,  the  proposed 
certificate 

To  gel  a  copy  of  the  complete  order, 
request  it  from  the  C.A.B.  Distribution 
Section.  Room  100, 1825  Connecticut 
Avenue.  NW..  Washington,  DC.  20428. 
(202)  673-5432.  Persons  outside  the 
Washington  metropolitan  area  may  send 
a  postcard  request. 
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FOR  PURTHER  WIP0RMAT10N  CONTRACT: 

Peter  M.  Bloch.  Bureau  of  International 
Aviation.  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington. 
DC.  20428,  (202)  673-5203. 

By  the  Civil  Aeronautics  Boitrd:  Novemlier 
21. 19B4. 

Phyllis  T.  Kaylor, 
Secretary: 

I  l-'R  Dm   M-9l4a6  Ffcd  t1-2»-M:  9:45  Mi| 
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lOrdw  •4-11-381 

Application  of  WHbur's,  Inc.  for 
Certificate  of  Authority  Under  Sut>part 
Q 

agency:  Civil  Aeronautics  Board. 

action:  Notice  of  Order  to  Show  Cause. 
(Order  84-11-36),  Docket  42220. 

summary:  The  Board  is  directing  all 
interested  persons  to  show  cause  why  it 
should  not  issue  an  order  granting 
Wilbur's  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
scheduled  interstate  and  overseas  air 
transportation  and  in  intra-Alaska  all- 
cargo  service. 

dates:  Persons  wishing  to  file 
objections  should  do  so  in  Docket  42220 
and  addressed  to  the  Docket  Section. 
Civil  Aeronautics  Board.  Washington. 
DC.  20428  by  December  20. 1984. 

AODRESSE&  Responses  should  be  filed 
in  Docket  42220  and  addressed  to  the 
Docket  Section,  Civil  Aeronautics 
Board.  Washington,  D.C.  20428,  and 
should  be  served  upon  parties  listed  in 
the  Attachment  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  B.  Farbman.  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue.  NW.,  Washington. 
DC.  20428.  (202)  673-5340. 

SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  84-11-36  is 
available  from  our  Distribution  Section. 
Room  100. 1825  Connecticut  Avenue. 
NW.,  Washington.  DC.  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  84-11-36  to 
that  address. 

By  the  Civil  Aeronautics  Board:  Novemt>er 
9.  1984. 
Phyllis  T.  Kaylor, 

Secrptory. 

li^R  Dor  M-J1463  Filed  11-2S-M:  ft4»  am| 
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CIVIL  RIGHTS  COMMfSSION 

Connecticut  Advisory  Committee; 
Agenda  and  NoMoe  of  PubNc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Connecticut 
Advisory  Committee  to  the  Commission 
will  convene  at  4:00  p.m.  and  will  end  at 
6:00  p.m..  on  December  11, 1984,  at  the 
Connecticut  Education  Association,  21 
Oak  Street,  Hartford,  Connecticut  06106. 
The  purpose  of  the  meeting  is  to  discuss 
the  impact  of  highway  construction  on 
minority  and  integrated  communities 
and  the  means  of  evaluating  the  impact. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
New  England  Regional  Office  at  (617) 
223-4671. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

D8tf>d  at  Washington.  D.C.  Novemt)pr  26, 
1H&4, 

|ohn  I.  Binkley, 
Advisory  Committee  Management  Officer 

|KK  Doc  84-3-I.T76  Filed  11-2»-a4:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  international  Trade 
Administration 

Title:  Service  Supply  License  Procedure 

Form  Number:  A^gency — ITA— 6026P: 
OMB— 0625— 0041 

Type  of  Request:  Revision  of  a  currently 
approved  collection 

Burden:  198  respondents:  7.149  reporting 
hours 

Needs  and  Uses:  The  Service  Supply 
License  Procedure  is  used  to  authorize 
multiple  shipments  of  parts  from  the 
U.S.  or  by  approved  service  facilities 
abroad  for  the  purpose  of  servicing 
equipment  (A)  previously  exported 
from  the  U.S.  (B)  produced  abroad  by 
a  foreign  manufacturer  whose 
equipment  incorporates  parts 
exported  from  the  United  States. 

Affected  Public  Businesses  or  other  for- 
profit  organizations,  small  businesses 
or  organizations 

Frequency:  Quarterly 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 


OMB  Desk  Officer  Sheri  Fox,  395-3875 

Copies  of  the  above  infonoation 
collection  proposal  can  be  obtaioed  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals  (202)  377-4217, 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue,  NW., 
Washington  D.C  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Sheri  Fox,  OMB  Desk  Officer.  Room 
3235,  New  Executive  Office  Building. 
Washington.  D.C.  20503. 

Dated:  November  28. 19a4. 
Edward  Mickok. 

Departmental  Clearance  Officer. 

|FK  Doc  M-314IB  FBed  M-Z>-M  MM  a«| 
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International  Trade  Administration 
(A-58S-020] 

Antidumping  Duty  Order  Titanium 
Sponge  from  Japan 

agency:  International  Trade 
Administration,  Import  Administration. 

Commerce. 

ACTION:  Notice. 

SUMMARY:  In  separate  investigations 
concerning  titanium  sponge  from  |apan. 
the  United  States  Department  of 
Commerce  (the  Department)  and  the 
United  States  International  Trade 
Commission  (the  ITC)  have  determined 
that  titanium  sponge  from  ]apan  is  being 
sold  at  less  than  fair  value  and  that 
sales  of  titanium  sponge  from  Japan  are 
threatening  material  injury  to  a  United 
States  industry.  Therefore,  based  on 
these  findings,  all  unliquidated  entries, 
or  warehouse  withdrawals,  for 
consumption  of  titanium  sponge  from 
Japan  made  on  or  after  November  15. 
1984.  the  date  on  which  the  ITC 
published  its  "Determination"  notice  in 
the  Federal  Register,  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries,  and 
withdrawals  from  warehouse,  for 
consumption  made  on  or  after  the  date 
of  publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 

EFFECTIVE  DATE:  November  30. 1964. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Kenkel,  Office  of  Investigations. 
International  Trade  Administration. 
United  States  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington.  D.C.  20230:  telephone: 
(202)  377-3965 
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sumxMCNTAiiv  infohmation:  The 

merchandise  covered  by  this 
investigation  is  titanium  sponge,  which 
is  currently  classifiable  under  item 
number  629.1420  of  the  Tariff  Schedules 
.of  the  United  States  Annotated 
(TSUSA).  It  also  may  be  classified  under 
item  number  833.  Imports  of  the 
merchandise  under  item  833  are  not 
subject  to  this  order. 

In  accordance  with  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C  1673b),  on  May  11. 1984.  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  titanium  sponge 
hvm  Japan  was  being  sold  at  less  than 
fair  value  (49  FR  20042).  On  October  1, 
1984,  the  Department  published  its  final 
determination  that  these  imports  were 
being  sold  at  less  than  fair  value  (49  FR 
38687). 

On  November  9, 1984,  in  accordance 
%vith  section  735(d)  of  the  Act  (19  U.S.C. 
1673(d)),  the  ITC  notified  the 
Department  that  such  importations 
threaten  material  injury  to  a  United 
States  industry.  The  ITC  further 
determined,  pursuant  to  section 
736(b)(2)  of  the  Act,  that  its  finding  of 
threat  of  material  injury  was  not 
affected  by  the  suspension  of  liquidation 
under  section  733(b)(1)  of  the  Act  such 
that,  but  for  the  suspension  of 
liquidation,  the  Commission  would  have 
found  material  injury. 

Therefore,  ia  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673€  and  1675),  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
titanium  sponge  from  japan,  with  the 
exception  of  those  entries  entering 
under  Tariff  item  number  833.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  titanium 
sponge  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
November  15. 1984.  the  date  on  which 
the  ITC  published  its  "Determination" 
notice  in  the  Federal  Register  (49  FR 
45276). 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  customs  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted-average 


antidumping  duty  margins  as  noted 
below: 


M«iiil*ctur«r(/p>aducars/«9artin 


Oaaka  Mtarktm  Company 

Toho  Tteraufn  Conipany _._ 

Nippoo  Sod«  Catnpany 

M  (Khar  Manulactmn/PfOduoars/EivarMrs.. 


15  09 

5627 
2047 


This  determination  constitutes  an 
antidumping  order  with  respect  to 
titanium  sponge  from  japan,  pursuant  to 
section  736  of  the  Act  (19  U.S.C.  1673e) 
and  §  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48).  We  have 
deleted  from  the  Commerce  Regulations, 
Annex  I  of  19  CFR  Part  353,  which  listed 
antidumping  findings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Office  of 
Information  Services.  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  $  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
November  16, 1984. 

(FR  Doc.  8*-31377  Filed  ll-W-M;  KM  am| 
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lC-201-404) 

Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Oil  Country  Tubular  Goods 
From  Mexico 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

action:  Notice. 

SUMMARY:  We  determine  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Mexico  of  oil  country 
tubular  goods  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice.  The  net  bounty  or  grant  is 
determined  to  be  5.84  percent  ad 
valorem.  Therefore,  we  are  directing  thf 
U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  oil 
country  tubular  goods  from  Mexico 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  and  to 
require  a  cash  deposit  on  these  producf.s 
in  the  amount  equal  to  the  net  bounty  or 
grant. 

EFFECTIVE  DATE:  November  30. 1984. 


FOR  FURTHER  INFORMATKMI  CONTACT 

Melissa  G.  Skinner  or  Vincent  P.  Kane, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone  (202)  377-4412  or 
377-5414. 

SUPPLEMENTARY  INFORMATION: 
Final  Determination  and  Order 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  that 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Mexico  of  oil  country 
tubular  goods  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice.  For  purposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  bounties  or  grants: 

•  Fund  for  the  Promotion  of  Exports 
of  Mexican  Manufactured  Products 
(FOMEX)— to  producers; 

•  Preferential  Federal  Tax  Incentives 
(CEPROH): 

•  Energy  Discounts. 

We  determine  the  net  bounty  or  grant 
is  5.84  percent  ad  valorem.  For  this 
determination  we  used  the  verified 
information  to  Tubos  de  Acero  de 
Mexico,  S.A.  (TAMSA),  the  company 
that  accounts  for  more  than  60  percent, 
by  volume,  of  the  exports  of  the 
products  under  investigation  to  the 
United  States. 
Case  History 

On  June  13, 1984,  we  received  a 
petition  from  the  Lone  Star  Steel 
Company  of  Dallas,  Texas,  and  the  CF&I 
Steel  Corporation,  of  Pueblo,  Colorado, 
on  behalf  of  the  oil  country  tubular 
goods  industry.  In  compliance  with  the 
filing  requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Mexico  of  oil 
country  tubular  goods  (OCTG)  receive, 
directly  or  indirectly,  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act). 

We  found  the  petition  to  provide 
sufficient  grounds  upon  which  to  initiate 
an  investigation,  and  on  July  3, 1984,  we 
did  so  (49  FR  28292).  We  stated  that  we 
expected  to  issue  a  preliminary 
determination  by  September  6, 1984.  On 
August  3, 1983,  the  petition  was 
amended  and  LTV  Steel  Company 
Cleveland,  Ohio  became  co-petitioner. 

Mexico  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  and  the 
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merchandise  being  investigated  is 
dutiable.  Therefore,  section  303  (a)(lj 
and  (b)  of  the  Act  apply  to  this 
investigation.  Accordingly,  the  domestic 
industry  is  not  required  to  allege  that, 
and  the  United  States  International 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  these 
products  cau.se  or  threaten  material 
unjiu^  to  a  U.S.  industry. 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Mexico  in  Washington. 
DC.  on  July  13, 1964.  On  August  17. 
1984.  we  received  responses  to  the 
questionnaire  from  the  government  of 
Mexico.  Hylsa  and  TAMSA.  We 
subsequently  notified  the  government  of 
Mexico  that  we  would  not  require 
responses  from  the  other  companies 
which  had  been  identified  as  producers 
and/or  exporters  of  the  products  under 
investigation. 

On  September  6, 1984.  we 
preliminarily  determined  thai  benefit-s 
that  constitute  bounties  or  grants  within 
the  meaning  of  section  303  of  the  Act. 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Mexico  of  oil 
country  tubular  goods  (49  FR  35842).  We 
received  a  request  for  a  hearing  on 
September  6.  On  October  9. 1984.  a 
hearing  was  held.  We  received  briefs 
from  the  parties  to  the  proceeding. 

Scope  of  the  Investigation 

The  products  covered  by  this 
uivestigation  are  oil  country  tubular 
goods  (OCTG),  which  are  hollow  steel 
products  of  circular  cross-section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  These  products  include  oil  well 
casing,  tubing,  and  drill  pipe  of  carbon 
or  alloy  steel,  whether  welded  or 
seamless,  manufactured  to  either 
American  Petroleum  Institute  (API)  or 
proprietary  specifications.  This 
investigation  covers  both  finished  and 
unfinished  oil  country  tubular  goods. 

The  provisions  of  the  Tariff  Schedules 
of  the  United  States,  Annotated 
(TSUSA)  covering  all  steel  pipe  and 
tube,  including  oil  country  tubular 

'  goods,  were  changed  as  of  April  1, 1984. 
We  have  reviewed  the  classification  of 

•  steel  pipe  and  tube  by  the  U,S,  Customs 
Service  and  determined  that  our  original 
listing  of  the  products  subject  to  this 
investigation  should  be  amended.  As  a 
result  of  the  changes  mentioned  above, 
oil  country  tubular  goods  now  comprise 
TSUSA  item  numbers  610.3216,  610,3219. 
610.3233,  610.3242,  610.3243,  610.3249, 
610.3252,  610.3254,  610.3256.  610.3258, 
610.3262.  610.3264.  610,3721,  610.3722. 
610.3751,  610,3925.  610.3935,  610.4025. 
610,4035,  610,4225,  610,4235.  610.4325, 
610.4335,  610,4942.  610.4944,  610,4946, 
610,4954.  610.4955,  610.4956,  610,4957. 


610,4966,  610.4967.  610.4968.  610.4969. 
610,4970,  610,5221,  610,5222,  610,5226, 
610,5234,  610,5240,  610,5242,  610,5243. 
and  610.5244, 

The  period  for  which  we  are 
measuring  bounties  or  grants  is  calendar 
year  1983,  The  Mexican  government 
responded  that  there  are  seven  known 
producers  of  OCTG,  of  which  only  four 
are  exporters.  Because  TAMSA       • 
accounts  for  more  than  60  percent,  by 
volume,  of  the  exports  of  OCTG  to  the 
United  States  during  the  period  under 
investigation,  we  used  the  verified 
information  provided  by  TAXiSA  in         j 
making  this  determination. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
general  principles  applied  to  the  facts  of 
the  current  investigation.  These 
principles  are  described  in  the  Subsidies 
Appendix  attached  to  the  notice  of 
"Cold-Rolled  Carbon  Steel  Flat-Rolled 
Products  from  Argentina:  Final 
Affirmative  Countervailing  Duty 
Determination  and  Order"  which  was 
published  in  the  April  26, 1984  issue  of 
the  Federal  Register  (49  FR  18006).  For 
purposes  of  this  determination,  we  are 
calciilafing  a  country-wide  rate. 

In  response  to  our  questionnaire,  the 
government  of  Mexico  and  the 
responding  companies  provided  data  for 
the  applicable  period.  Based  upon  our 
analysis  of  the  petition,  the  responses  to 
our  questionnaire,  and  our  verification. 
we  determine  the  following: 

/,  Programs  Determined  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Mexico  of 
OCTG  under  the  following  programs: 

A,  Fund  for  the  Promotion  of 
Exportation  of  Mexican  Manufactured 
Products  (FOMEX)— to  Producers 

FOMEX  is  a  trust  of  the  Secretaria  de 
Hacienda  y  Credito  Publico  ("SHCF")  to 
promote  the  manufacture  and  sale  of 
exported  products.  The  Bank  of  Mexico 
acted  as  the  trustee.  On  July  27. 1983, 
FOMEX  was  formally  incorporated  into 
the  National  Bank  for  Foreign  Trade. 
The  National  Bank  of  Foreign  Trade, 
administers  the  financing  of  FOMEX 
loans  through  financial  institutions  that 
establish  contracts  for  lines  of  credit 
ivith  manufacturers  and  exporters. 

During  the  period  for  which  we  are 
measuring  bounties  or  grants,  exporters 
could  obtain  either  FOMEX  pre-export 
(production)  loans  denominated  in  pesos 
with  a  maximum  nominal  annual 
interest  rate  of  8  percent,  or 
denominated  in  dollars  with  a  maximum 
annual  interest  rate  of  6  percent.  The 


maximum  interest  rates  chargeable  were 
increased  in  April  1984,  TAMSA 
received  pre-export,  peso-denominated 
FOMEX  loans  to  finance  exports  to  the 
United  States  during  the  period  under 
investigation. 

Because  the  FOMEX  pre-export 
financing  program  provides  loans  for 
export-related  purposes  at  interest  rates 
significantly  less  than  those  for 
comparable  commercially  available 
loans,  we  determine  that  this  program 
confers  a  bounty  or  grant  upon  the 
exportation  of  OCTG, 

We  used  the  national  average 
commercial  rate  as  the  benchmark  for 
short-term  peso-denominated 
borrowing.  In  this  case,  where  we 
verified  that  the  nominal  rate  charged 
on  FOMEX  pre-export  loans  granted  to 
TAMSA  is  the  effective  rale,  we  chose 
aa  our  benchmark  the  effective  rale 
published  monthly  by  the  Banco  de 
Mexico  in  the  Indicadores  Economicos 
(the  rate  "IE").  This  rate  is  the  weighted 
average  of  the  rates  charged  by 
commercial  banks  on  peso  loans. 
Because  the  effective  IE  rate  is  an 
annualized  rate  that  includes  the  effect 
of  quarterly  compounding,  and  the  terms 
of  FOMEX  loans  exclude  compounding, 
we  have  adjusted  the  IE  rate  to  exclude 
the  compounding  effect 

We  determined  the  benefits  from 
these  loans  based  on  the  interest  rate 
differential  between  FOMEX  financing 
and  comparable  commercially  available 
loans.  Because  these  loans  are  U,S, 
export-related,  we  allocate  the  benefit 
received  over  TAMSA's  total  exports  to 
the  United  States  during  the  review 
period.  On  this  basis,  we  calculated  a 
bounty  or  grant  in  the  amount  of  1.35 
percent  ad  valorem. 

B,  Preferential  Federal  Tax  CrediU 
(CEPROn) 

CEPROFIs  are  tax  credits  used  to 
promote  National  Development  Plan 
(NDP)  goals,  which  include  increased 
employment,  encouragement  of  regional 
decentralization,  and  industrial 
development,  particularly  of  small-  and 
Medium-sized  firms,  CEPROFI  tax 
credits  are  granted  for  investments  in 
plant  and  equipment  and  for  certain 
pajTnents  relating  to  increased 
employment  and  wages.  The  value  of 
the  tax  credits  is  established  as  a 
percentage  of  the  investment  made. 
Certain  types  of  investments  receive 
higher  percentage  tax  credits  than  do 
others. 

CEPROFI  certificates  are  tax 
certificates  of  fixed  value  which  may  be 
used  for  a  five-year  period  to  pay 
Mexican  federal  taxes.  Certain 
CEPROFI  certificates  are  granted  for 
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carrying  out  investments  in  "priority" 
industrial  activities:  others  are  available 
to  all  industries  on  equal  terms. 

Article  25  of  the  decree  authorizing 
the  issuance  of  CEPROFls,  published  in 
the  Diario  Oficial  de  la  Federacion 
(Diaro  Oficial)  on  March  6, 1979. 
requires  each  recipient  to  pay  a  4 
percent  supervision  fee.  The  4  percent 
supervision  fee  is  "paid  in  order  to 
qualify  for.  or  to  recieve"  the  CEPROFls, 
and  is  therefore  an  allowable  offset  from 
the  gross  bounty  or  grant  as  defined  by 
section  771(6)(A)  of  the  Act. 

CEPROFls  for  the  purchase  of 
Mexican-made  capital  goods  in  the 
amount  of  5  percent  of  the  value  of  the 
good,  have  been  determined  not  to  be 
countervailable  [See  Final  Affirmative 
Countervailing  Duty  Determination  on 
Lime  from  Mexico.  49  FR  35672). 
Therefore,  with  respect  to  the 
countervailable  CEPROFls  for  the 
purchase  of  Mexican-made  capital 
goods,  which  are  granted  for  carrying 
out  investments  in  "priority"  industrial 
activities  (in  the  amount  of  20  percent  of 
the  value  of  the  investment),  the  benefit 
to  the  recipient  is  the  difference 
between  the  20  percent  countervailable 
CEPROFI  and  the  5  percent  non- 
countervailable  CEPROFI,  less  the 
amount  of  the  supervision  fee. 

TAMSA  was  authorized  to  receive 
CEPROFls  for  increased  employment 
and  for  investment  in  equipment  and 
buildings.  Because  these  types  of 
CEPROFls  are  limited  to  a  specific  group 
of  industries  or  to  companies  located  in 
si>ecific  regions,  we  determined  that 
these  CEPROFls  confer  a  bounty  or 
grant. 

We  allocated  the  amount  of  CEPROFI 
benefits  received  (based  on  CEPROFls 
which  were  authorized  during  the  period 
of  investigation)  over  TAMSA's  total 
FOB  sales  of  all  products.  On  this  basis 
we  calculated  a  bounty  or  grant  of  4.25 
percent  ad  valorem. 

C.  Energy  Discounts 

Petitioners  alleged  that  OCTG 
producers  receive  discounts/rebates  on 
energy  prices  from  the  state-owned 
electricity,  oil  and  natural  gas  suppliers. 

The  program  under  which  these 
discounts  are  available  was  established 
by  a  Presidential  Decree  published  in 
the  Diario  Oficial  on  December  29, 197a 
Based  on  a  Presidential  Decree 
published  on  )une  19, 1979,  the  deadline 
for  accepting  applications  was 
November  30, 1982.  Those  companies 
that  qualified  prior  to  the  deadline  are 
eligible  to  receive  benefits  until 
November  30, 1988,  when  the  program  is 
due  to  expire.  The  discounts/rebates  are 
available  to  any  company  which  makes 


new  investment  and  is  located  in  the 
priority  zones. 

TAMSA  qualifies  for.  and  receives  a 
rebate  on  its  purchases  of  natural  gas. 
Because  receipt  of  these  rebates  is 
limited  to  companies  investing  in 
priority  zones,  we  determine  that  this 
program  confers  a  bounty  or  grant. 

We  allocated  the  amount  of  the 
rabates  received  during  the  period  over 
TAMSA's  total  sales  of  all  products.  On 
this  basis  we  calculated  a  bounty  or 
grant  of  0.24  percent  ad  valorem. 

II.  Programs  Determined  Not  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  manufacturers, 
producers,  or  exporters  in  Mexico  of 
OCTG  under  the  following  programs: 

A.  National  Preinvestment  Fund  for 
Studies  and  Projects  (FONEP) 

FONEP  finances  feasibility  studies  for 
Mexican  firms.  Because  such  loans  have 
been  found  to  be  available  to  all 
companies  in  Mexico,  they  have  been 
determined  not  to  confer  bounties  or 
grants.  [See  Final  Affirmative 
Countervailing  Duty  Determination  on 
Bars  and  Shapes  from  Mexico,  49  FR 
32887). 

In  past  investigations,  we  described 
FONEP  as  Hnancing  economic  technical 
and  feasibility  studies.  However, 
"feasibility  studies'  is  the  term  that 
FONEP  uses  to  describe  all  studies  it 
finances.  Therefore,  loans  granted  by 
FONEP  to  finance  feasibility  studies, 
including  economic  and  technical 
feasibility  studies,  do  not  confer 
bounties  or  grants  because  they  are  not 
limited  to  a  specific  industry,  group  of 
industries,  or  to  companies  in  specific 
regions. 

B.  Nacional  Financiers.  S~A.  Loans 
(NAFINSA) 

The  petitioners  alleged  that  the  OCTG 
industry  may  receive  loans  at 
preferential  interest  rates  through 
NAFINSA.  NAFINSA  operates  as  a 
commercial  bank,  trustee  for  Mexican 
government  trust  funds,  and  as  an 
industrial  group.  We  verified  that 
TAMSA  received  short-term  loans  only 
from  NAFINSA's  commercial  banking 
operation  during  the  period  for  which 
we  are  measuring  bounties  or  grants. 
However,  contrary  to  previous 
investigations  [See  Final  Affirmative 
Countervailing  Duty  Determination  on 
Bars  and  Shapes  from  Mexico,  49  FR. 
32887),  during  verification  we  obtained 
evidence  that  loans  granted  by  the 
commercial  banking  operations  of 
NAFINSA  are  not  limited  to  a  specific 
industry,  group  of  industries,  or  to 
companies  in  specific  regions.  Therefore. 


we  determine  that  these  loans  do  not 
confer  a  bounty  or  grant. 

///.  Programs  Determined  Not  To  Be 
Used 

We  determined  that  the  following 
programs  have  not  been  used  by  the 
companies  that  manufacture,  produce, 
or  export  OCTG  in  Mexico.  Unless 
otherwise  stated,  the  basis  for  these 
determinations  is  the  verification  of  the 
questionnaire  responses. 

A.  Preferential  Financing  Programs 

1.  Fund  for  the  Promotion  of 
Exportation  of  Mexican  Manufactured 
Products  (FOMEX)—To  importers. 
FOMEX  may  provide  preferential 
financing  to  U.S.  importers  of  Mexican 
OCTG. 

2.  Fund  for  Industrial  Development 
Providing  Credit  for  the  Production  of 
Exports  (FONEI).  FONEI  grants  long- 
term  credit  for  the  creation,  expansion, 
or  modernization  of  enterprises  in 
particular  geographic  regions. 

3.  Article  94  Loans.  Under  section  II  of 
Article  94  of  the  General  Law  of  Credit 
Institutions  and  Auxiliary  Organizations 
(the  Banking  Law)  the  Bank  of  Mexico 
establishes  channels  of  credit  to 
different  sectors  of  economic  activity. 

4.  Guarantee  and  Development  Fund 
for  Medium  and  Small  Businesses 
(FOGAIN).  All  small-and  medium-size 
businesses  may  receive  loans  under 
FOGAIN.  However,  rates  vary 
according  to  location  in  various  priority 
zones  within  Mexico. 

5.  National  Fund  for  the  Development 
of  Industry  (FOMIN).  FOMIN  is  a  trust 
fund  that  funds  small-and  medium-sized 
companies  through  stock  purchases  or 
loans  at  rates  below  those  of 
commercial  lending  institutions. 

B.  Accelerated  Depreciation 

Companies  may  benefit  from 
accelerated  depreciation  based  on  their 
status  as  a  priority  industry  or  their 
location  in  specific  regions  of  the 
country. 

C.  Preferential  Vessel,  Freight,  Terminal, 
and  Insurance  Benefits 

Industries  in  Mexico  may  benefit  from 
rebates  or  other  discounts  on 
transportation,  storage,  and  insurance 
expenses  involved  in  exporting  products 
to  the  U.S. 

D.  Trust  for  Industrial  Parks,  Cities,  and 
Commercial  Centers  (FIDEIN) 

FIDEIN  is  aimed  at  developing 
industrial  parks  and  cities.   . 
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E.  Government  Financed  Technology 
Development 

The  National  Development  Program 
may  assist  industries  in  Mexico  through 
grants- for  the  purchase  of  technology  for 
new  plants. 

F.  Port  Facilities 

Petitioners  allege  that  the  Mexican 
OCTG  industry  benefits  from  the 
preferential  use  of  Mexican  port 
facilities.  TAMSA  does  export  through 
the  Port  of  Veracruz.  However,  during 
verification,  we  found  no  evidence  of 
preferential  use  of  port  facilities. 

G.  Subsidized  Inputs 

The  petitioners  alleged,  and  we 
initiated  an  investigation  with  respect 
to,  upstream  subsidization  of  hot-rolled 
coil,  blooms  and  billets  ("steel  inputs"). 
TAMSA's  steel  inputs  are  purchased 
from  unrelated  suppUers.  We  found  no 
evidence  that  TAMSA  received  a 
competitive  benefit  in  the  purchases 
from  those  unrelated  suppliers. 

Section  613  of  the  Trade  and  Tariff 
Act  of  1984,  signed  by  the  President  on 
October  30,  codifies  the  standards  for 
determining  upstream  subsidies.  This 
section  generally  codifies  Department 
practice.  Our  investigation  was 
consistent  with  both  Department 
practice  and  the  newly  codified 
standards. 

Petitioners'  Comments 

Comment  1.  Petitioners  argue  that  a 
thorough  and  proper  investigation  of  the 
countervailable  subsidies  provided  by 
the  Mexican  government  to  the  OCTG 
producers  has  not  been  made  because 
the  respondents  have  not  provided 
complete  information  and  the 
Department  prematurely  narrowed  the 
scope  of  its  inquiries  by  only 
investigating  TAMSA. 

DOC  Position.  We  disagree.  In 
antidumping  investigations,  the 
Department  is  not  required  to 
investigate  all  exports  of  the  product 
from  the  country  under  investigation. 
Rather,  investigation  of  at  least  60 
percent  is  considered  representative 
(Section  353.38  of  the  Department's 
regulations  state  that  the  Department: 
"...  normally  will  examine  at  least  60 
percent  of  the  dollar  volume  of  exports 
to  the  United  States  .  .  .").  There  is  no 
reference  in  the  Department's 
countervailing  duty  regulations  to  the 
amount  of  the  exports  to  the  United 
States  which  must  be  investigated.  We 
see  no  reason  not  to  believe  that 
coverage  of  at  least  60  percent  of  the 
exports  to  the  United  States  will  provide 
an  accurate  representation  in  a 


countervailing  duty  investigation,  just  as 
in  an  antidumping  investigation. 

Comment  2.  Petitioners  argue  that  the 
Department  erred  by  not  initiating  an 
investigation  of  whether  the  Mexican 
government  has  provided  equity 
infusion  to  the  OCTG  producers  since 
the  petition  did  not  provide  any 
evidence  that  this  has  occurred. 
Petitioners  contend  that  evidence  exists, 
citing  the  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Certain  Carbon  Steel  Products  from 
Mexico  (49  FR  5142,  February  10, 1984) 
in  which  the  Department  determined 
that  Alfa,  S.A.,  the  parent  company  of 
Hylsa,  S.A.,  received  equity  infusions 
from  the  government.  Further, 
petitioners  state  that  they  have  no  direct 
access  to  the  financial  records  of  Hylsa 
outlining  its  relationship  with  its 
government-owned  parent  or  any  other 
producer,  and  that  to  require  such 
detailed  evidence  from  the  petitioners  is 
to  require  an  investigation  as  a  pre- 
condition to  an  investigation. 

DOC  Position.  We  disagree.  Section 
355.26  of  the  Department's 
countervailing  duty  regulations  provide 
that  ". . .  The  petition  shall  contain,  or 
be  accompanied  by,  information,  to  the 
extent  reasonably  available  to  the 

petitioner "To  require  that  the 

petition  contain  an  allegation,  supported 
by  information  to  the  extent  reasonably 
available,  as  to  the  existence  of  equity 
Infusions  made  on  terms  inconsistent 
with  commercial  considerations,  is  not 
the  same  as  requiring  the  petitioners  to 
conduct  an  investigation.  See  Notice  of 
Initiation  of  Countervailing  Duty 
Investigation:  Oil  Country  Tubular 
Goods  From  Mexico  (49  FR  28292). 

Comment  3.  Petitioners  argue  that  the 
Department  erred  in  its  investigation 
and  treatment  of  whether  OCTG 
producers  receive  subsidies  as  a  result 
of  preferential  prices  for  the  inputs  of 
materials  and  services  they  purchase  or 
on  inputs  they  produce.  ^ 

Petitioners  argue  that  the  Department 
should  investigate  the  prices  which  the 
OCTG  producers  pay  for  these  inputs 
(including  scrap,  coal,  pellets,  natural 
gas,  fuel  oil,  electricity,  oxygen,  and 
labor]  and  the  prices  paid  by  other 
customers,  in  order  to  determine  if  sales 
to  OCTG  producers  are  made  at  less 
than  arm's  length  prices. 

Petitioners  argue  that  the  Department 
should  investigate  TAMSA's  purchases 
of  ferroalloys  and  sponge  iron  from 
related  companies,  and  its  purchases  of 
pellets  from  Consorcio  Minero  (a 
company  in  which  TAMSA  holds  15.71 
percent  of  its  equity),  because  the 
Department  assumes  that  input  sales  are 
made  at  preferential  prices  in  the  case  of 


transactions  between  related  suppliers 
and  purchasers. 

Petitioners  also  argue  that  the 
Department  should  investigate  and 
assume  that  the  benefit  of  any  subsidies 
TAMSA  or  any  other  integrated 
producer  of  OCTG  receives  on  the 
production  of  inputs  is  passed  through  in 
OCTG  prices,  because  TAMSA 
produces  many  of  the  raw  materials  it 
uses  for  its  OCTG  production. 

DOC  Position.  We  disagree.  With 
respect  to  petitioners'  argument  that  we 
should  investigate  prices  paid  by  OCTG 
producers  for  their  inputs  in  relation  to 
prices  paid  by  other  customers  in  order 
to  determine  if  these  inputs  are  obtained 
at  less  than  arm^s  length  prices,  the 
Department  will  investigate  where  it  has 
reason  to  believe  or  suspect  that  the 
purchaser  receives  a  competitive  benefit 
on  the  purchase  of  an  input.  To  date,  the 
petitioners  have  not  provided  a 
suHicient  showing  of  this.  If  a  sufficient 
showing  is  made,  the  Department  will 
investigate  this  allegation  during  the 
course  of  a  section  751  administrative 
review. 

As  to  petitioners'  argument  that  the 
Department  should  investigate  benefits 
received  on  the  production  of  inputs  by 
an  integrated  producer,  the  Department 
conducted  its  investigation  into  TAMSA 
on  the  basis  of  TAMSA's  consolidated 
financial  records,  which  include  all 
records  of  any  bounties  or  grants 
received  by  TAMSA's  subsidiaries  as 
well  as  sales  made  by  its  subsidiaries. 

Comment  4.  Petitioners  argue  that  the 
Department  should  investigate  the 
actual  amounts  companies  received  in 
countervailable  subsidies  under  the 
CEDI  program  because  a  recipient  is 
allowed  to  apply  these  certificates 
against  taxes  due  over  a  period  of 
several  years.  Thus,  they  may  be  used  to 
reduce  a  company's  tax  liability  during 
the  investigation  period.  In  addition, 
petitioners  argue  that  CEDIs  received  in 
earlier  years  may  have  been  used  to 
increase  reported  losses,  thereby 
allowing  the  respondents  to  benefit  by 
use  of  "loss-carry-forwards"  used  during 
the  period  of  investigation. 

DOC  Position.  We  disagree.  The  CEDI 
program  was  suspended  on  August  25, 
1982,  and  the  Mexican  government  has 
not  granted  new  certificates  on  exports 
after  that  date.  However,  those  granted 
on  shipments  prior  to  that  date  may  be 
used  for  up  to  5  years  after  the  date  of 
issuance.  We  have  consistently  followed 
the  practice  of  allocating  the  full  amount 
of  the  CEDI  benefits  to  the  year  in  which 
the  certificates  were  issued.  In  this 
manner  we  have  treated  them  in  the 
same  way  as  a  cash  payment.  The 
incentive  to  export,  provided  by  this 


47II5B 


F^danl  Ragbtaf  /  Vol.  48.  No.  232  /  Friday.  November  30.  1984  /  Notices 


program,  comet  not  from  the  use  of  the 

certificate,  but  rather,  from  the 
knowledge  of  receiving  more  certificates 
whenever  addibonal  export  shipments 
take  place.  The  use  of  year-old 
certificatet  creates  no  more  incentive 
for  a  manufacturer  to  export  than  it  does 
for  him  to  produce  for  domestic  sale. 
Since  the  program  has  been  suspended 
there  is  no  continuing  incentive  to 
export.  In  all  other  Mexican  cases,  we 
countervailed  the  benefits  from  the 
CEDI  program  on  a  current  basis,  if  the 
Mexican  government  reintroduces  the 
CEDI  program,  we  will  again  countervail 
the  benefits  on  a  current  basis. 

As  for  the  petitioners'  suggestion  that 
CEDIs  may  have  been  used  to  increase 
reported  losses,  thereby  allowing 
respondents  to  take  advantage  of 
Mexican  tax  law  and  carry  forward  tax 
losses  in  order  to  offset  tax  liabilities 
incurred  during  the  investigation  period, 
thus  shifting  forward  the  period  in 
which  the  benefit  is  derived,  we 
disagree.  We  continue  to  believe  that 
the  benefit  from  the  CEDI  program  was 
provided  at  the  time  the  certificates 
were  granted. 

Comment  5.  Petitioners  argue  that  the 
Department  should  investigate  the 
Program  for  Coverage  of  Foreign 
Exchange  Risks  from  Debts  Incurred 
Abroad  ("FICORCA").  including 
"System  4,"  to  determine  if  it  includes 
an  exchange  risk  program  that  charges  a 
sufficient  premium  to  meet  its  long-term 
obligations  and  losses.  Further, 
petitioners  argue  that  the  Department 
should  also  investigate  the  rescheduling 
of  TAMSA's  debt  and  the  four-year 
grace  period  to  determine  if  the 
government  of  Mexico  may  have  paid 
premiums  or  agree  to  assume  the 
interest  payments  due  during  the  grace 
period. 

DOC  Position.  We  disagree.  The 
Department  conducted  a  thorough 
investigation  and  determined  that  the 
FICORCA  program  does  not  confer  a 
bounty  or  grant  on  the  basis  that  it  is 
available  to  all  Mexican  firms  %vith 
foreign  indebtedness;  it  is  not  targeted 
toward  a  specific  industry  or  enterprise, 
group  of  industries  or  enterprises,  or  to 
companies  located  in  specific  regions. 
See  Unprocessed  Float  Glass  from 
Mexico:  Final  Affirmative 
Countervailing  Duty  Determination  and 
Order  (49  FR  23097.  June  4, 1984). 

Comment  &  Petitioners  argue  that  the 
Department  should  investigate  more 
fully  whether  U.S.  importers  received 
benefits  under  the  FOMEX  program. 

DOC  Position.  During  verification  the 
files  maintained  by  FOMEX  on  export 
loans,  which  contain  information  on  all 
loans,  whether  granted  to  a  Mexican 
company  or  its  customers,  were 
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reviewed.  No  export  financing  loans 
were  granted  to  either  TAMSA  or  its 
U.S.  customers  during  the  period  for 
whidi  we  are  measuring  bounties  or 
grants.  (See  government  verification 
report.) 

Comment  7.  Petitioners  argue  that  the 
Department  erred  in  calculating  the 
benefits  which  Mexican  OCTG 
producers  received  under  the  FOMEX 
and  NAFINSA  loans  by  reference  to 
nominal  commercial  interest  rates  rather 
than  effective  commercial  interest  rates. 

DOC  Position.  We  disagree  with  the 
argument  that  benefits  received  under 
loan  programs  such  as  FOMEX  should 
be  calculated  by  comparison  of  a 
nominal  interest  rate  to  a  commercially 
available  effective  interest  rate.  In  our 
preliminary  determination,  we 
compared  a  nominal  interest  rate  to  a 
commercially  available  nominal  interest 
rate.  During  verification  it  was 
determined  that  in  this  instance,  the 
nominal  interest  rate  on  FOMEX  pre- 
export  loans  was  the  effective  interest 
rate.  Therefore,  for  our  final 
determination,  we  compared  the 
effective  interest  rate  of  FOMEX  pre- 
export  financing  to  a  commercially 
available  effective  interest  rate. 

Comment  8.  Petitioners  argue  that  the 
Department  erred  by  not  investigating 
v^hether  Mexican  government  programs, 
such  as  FONEP,  which  the  Department 
has  termed  "generally  available," 
bestow  countervailable  benefits  on 
particidar  segments  of  Mexican  industry 
such  as  OCTG  producers. 

DOC  Position.  We  disagree.  In 
determining  whether  a  program  is 
generally  available,  the  Department 
looks  at  both  who  is  eligible  to 
participate  in  the  programs  and  who 
actually  participates  in  the  program.  For 
programs  that  the  Department  has 
previously  determined  to  be  generally 
available,  such  as  FONEP,  the 
determination  was  based  on  complete 
and  thorough  investigations. 

Comment  9.  The  petitioners  argue  that 
the  Department  erred  in  its  exclusion  of 
5  percent  of  CEPROFl  certificates  for  the 
purchase  of  capital  goods  and 
equipment  on  the  grounds  that  5  percent 
CEPROFIs  for  the  purchase  of  capital 
goods  are  generally  available. 
Petitioners  contend  that  to  do  so,  simply 
because  in  theory  other  firms  can 
receive  such  benefits,  is  erroneous  and 
arbitrary. 

DOC  Position.  We  disagree.  In 
determining  whether  a  program  is 
generally  available,  the  Department 
looks  at  both  who  is  eligible  to 
participate  in  the  program  and  who 
actually  participates  in  the  program.  For 
programs  that  the  Department  has 
previously  determined  to  be  generally 


avaitable,  such  as  CEPROFIs  for  the 

purchase  of  Mexican-made  machinery 
(in  the  amount  of  5  percent  of  the 
investment),  the  determination  was 
based  on  complete  and  thorough 
investigations.  To  fail  to  exclude  the  5 
percent  of  CEPROFl  certificates  which 
have  been  determined  to  be  available  to 
all  industries  on  equal  terms  would  be 
erroneous  and  arbitrary. 

Comment  10.  Petitioners  argue  that 
Mexican  OCTG  manufacturer*  receive 
substantial  subsidies  through 
government  procurement  purchases,  as 
demonstrated  by  the  government  of 
Mexico  granting  huge  price  increases 
which  came  at  a  time  when  overall 
world  conditions  in  the  OCTG  market 
were  quite  unfavorable.  Petitioners 
argue  that  the  PEMEX  procurement 
program  has  essentially  the  same  effect 
as  the  French  government's  procurement 
policies  for  nitrocellulose  for  military 
use  (Industrial  Nitrocellulose  from 
France,  48  Fed.  Reg.  11971,  March  22. 
1983),  which  was  determined  to 
constitute  a  countervailable  benefit. 

DOC  Position.  The  petitioners  first 
presented  this  allegation  during  the 
public  hearing  held  on  October  5, 1984. 
This  allegation  was  raised  too  late 
during  the  course  of  this  investigation  to 
be  considered.  Should  petitioners 
provide  sufficient  evidence,  this 
allegation  will  be  investigated  during  the 
751  review. 

Comment  11.  Petitioners  argue  that 
the  Department  should  investigate  and 
countervail  upstream  subsidies  received 
by  Miexican  OCTG  producers  through 
their  purchase  of  subsidized  inputs.  This 
should  not  be  limited  to  hot-rolled  coil, 
blooms  and  billets,  but  should  include 
pellets,  ferroalloys  and  sponge  iron. 

DOC  Position.  The  petition  alleged, 
and  the  Department  investigated, 
upstream  subsidies  received  by  Mexican 
OCTG  producers  on  their  purchases  of 
steel  inputs,  which  the  petition 
identified  as  hot-rolled  coil,  blooms,  and 
billets.  The  Department  will  investigate 
allegations  of  upstream  subsidization 
where  it  has  reason  to  believe  or  suspect 
that  the  purchaser  receives  a 
competitive  benefit  on  the  purchase  of 
subsidized  input.  There  has  been  no 
sufficient  showing  of  that  to  date.  Of 
course,  we  will  investigate  in  a  751 
review  if  a  sufficient  showing  is  made. 

Comment  12.  Petitioners  argue  that 
the  Department  should  include  the  other 
Mexican  OCTG  producers  in  its 
investigation  because:  TAMSA  only 
produces  seamless  pipe;  a  significant 
amount  of  welded  OCTG  is  exported  to 
the  U.S.  from  Mexico;  and  there  is 
evidence  that  the  level  of  subsidization 
received  by  the  other  companies  would 
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significantly  affect  the  overall  level  of 
subsidization  found  by  the  Department 
in  calculating  a  nation-wide  average  for 
a  final  rate. 

DOC  Position.  We  disagree.  See  DOC 
Position  to  Petitioners"  Comment  1. 

Comment  13.  Petitioners  argue  that 
the  Department  should  investigate  the 
distribution  of  benefits  under  the 
FICORCA  program  to  determine  if  the 
program  is  disproportionately  allocated 
to  the  steel  industry  in  general  and  the 
OCTG  industry  in  particular. 

DOC  Position.  We  disagree.  See  DOC 
Position  in  response  to  Petitioners' 
Comment  5. 

Comment  14.  Petitioners  argue  that 
the  effective  interest  rate  as  published 
by  the  Banco  de  Mexico  is  the 
appropriate  benchmark  for  subsidized 
short-term  loans. 

DOC  Position.  We  disagree.  The 
effective  rate  as  published  in  the 
Indicadores  Economicos  is  an 
annualized  rate  which  includes  the 
effect  of  quarterly  compounding.  In  the 
case  of  FOMEX  short-term  loans,  which 
are  usually  granted  for  a  term  of  90 
days,  it  would  be  inappropriate  to 
compare  an  effective  rate  which  could 
not  include  compounding  to  an  effective 
rate  which  includes  quarterly 
compounding.  See  the  "Programs 
Determined  to  Confer  Bounties  or 
Grants"  section  of  this  notice. 

Respondents'  Comments 

Comment  1.  Respondents  argue  that 
the  Department  correctly  refused  to 
initiate  an  investigation  of  whether 
OCTG  producers  received  equity 
infusions  from  the  Mexican  government 
because  the  petition  did  not  meet  the 
requirement  of  8  355.26(a)(7)  of  the 
Department's  regulations  by  omitting 
any  support  whatsoever  for  the 
allegation.  Further,  they  state  that 
TAMSA's  response  to  the  questionnaire 
clearly  shows  that  there  is  no  equity 
participation  in  TAMSA  by  the 
government  of  Mexico. 

DOC  Position.  We  agree.  See  Notice 
of  Initiation  of  Countcr\'ailing  Duty 
Investigation;  Oil  Country  Tubular 
Goods  from  Mexico  (49  Fed.  Reg.  28292} 

Comment  2.  Respondents  argue  that 
the  Department  correctly  used  nominal 
commercial  interest  rates  to  calculate 
benefits. 

DOC  Position.  We  agree  that  for  our 
preliminary  determination,  where 
information  available  was  expressed  in 
nominal  terms,  the  appropriate 
comparison  was  the  nominal  interest 
rate  charged  on  FOMEX  pre-export 
loans  and  the  nominal  interest  rate  as 
published  in  the  Indicadores 
Economicos.  See  Notice  of  Preliminary 
Affirmative  Countervailing  Duty 


Determination:  Oil  Country  Tubular 
Goods  from  Mexico  (49  FR  35842).  For 
our  final  determination,  we  determine 
that  the  appropriate  benchmark  is  the 
effective  interest  rate,  as  adjusted  to 
remove  the  effect  of  compounding.  See 
the  "Programs  Determined  to  Confer 
Bounties  or  Grants"  section  of  this 
notice. 

Comment  3.  Respondents  argue  that 
the  Department  properly  declined  to 
investigate  "generally  available" 
government  programs,  such  as  FONEP 
and  CEPROFL 

DOC  Position.  We  agree.  See  "DOC 
Position  to  Petitioners'  Comment  8." 

Comment  4.  Respondents  argue  that 
the  Depart^nent  correctly  defined  the 
parameters  of  the  investigation  of  input 
subsidies,  requiring  information 
concerning  steel  inputs  (hot-rolled  coil, 
blooms  and  billets),  and  there  is  no 
basis  for  inquiry  into  alleged  input 
subsidization.  Further,  they  state  that 
TAMSA's  responses  were  made  on  a 
consolidated  basis  and  therefore  were 
not  limited  to  inputs  used  solely  for 
OCTG  manufacture,  but  represent  total 
information  for  TAMSA  operations. 

DOC  Position.  We  agree.  See  DOC 
Position  in  response  to  Petitioners' 
Comment  3. 

Comment  5.  Respondents  argue  that 
the  Department  has  already  investigated 
programs  that  are  generally  available  in 
Mexico  and  correctly  concluded  that 
they  are  not  countervailable.  Further. 
they  state  that  there  is  not  indication 
that  the  Department's  evaluations  of 
general  availability  under  these 
programs,  in  practice  as  well  as  theory, 
have  been  anything  less  than  complete. 

DOC  Position.  We  agree.  See  DOC 
Position  to  Petitioners'  Comment  8. 

Comment  6.  Respondents  argue  that 
there  is  no  basis  in  fact  for  petitioners' 
insistence  that  TAMSA's  U.S.  customers 
must  receive  FOMEX  financing. 

DOC  Position.  We  agree.  See  the 
"Programs  Determined  Not  to  be  Used" 
section  of  this  notice. 

Comment  7.  Respondents  argue  that 
petitioners'  suggestion  that  TAMSA's 
PEMEX  sales  are  at  inflated  prices. 
creating  a  "pool  of  cash"  used  to 
subsidize  U.S.  sales,  is  totally 
inconsistent  with  petitioners'  assertion 
in  the  parallel  antidumping 
investigation,  that  TAMSA's  home 
market  sales  are  made  at  prices  below 
their  cost  of  production.  Respondents 
contend  that  the  two  claims  cannot  be 
reconciled.  Further,  they  argue  that  the 
circumstances  of  the  Industrial 
Nitrocellulose  investigation,  cited  by  the 
petitioners,  are  inapposite. 

DOC  Position.  Petitioners  allegation 
was  raised  loo  late  to  be  considered  in 


this  determination.  See  DOC  Position  in 
response  to  Petitioners'  Comment  10. 

Comments.  Respondents  argue  that 
the  Department  correctly  refused  to 
initiate  an  investigation  of  the  CEDI 
program  since  numerous  investigations 
subsequent  to  the  suspension  of  the 
program  have  concluded  that  no 
benefits  have  been  derived  and 
petitioners  fail  to  offer  any  basis  to 
suggest  that  the  Department  should  alter 
its  well-established  position. 

DOC  Position.  We  agree.  See  Notice 
of  Initiation  of  Countervailing  Duty 
Investigation:  Oil  Country  Tubular 
Goods  From  Mexico  (49  FR  28292)  and 
"DOC  Position  to  Petitioners'  Comment 
4." 

Comment  9.  Respondents  argue  that 
during  verification,  officials  from  the 
Qepartment  acknowledged  that 
TAMSA's  response  included  a  CEPROFl 
cerificate  that  was  granted  by  the 
Mexican  government  on  December  28. 
1962.  Further,  they  slate  that  since  the 
Department  has  stated  that  it  considers 
a  CEPROFl  to  confer  a  benefit  upon  the 
recipient  on  the  date  that  the  CEPROFl 
is  granted  by  the  Mexican  government 
rather  than  on  the  date  of  application  or 
receipt,  this  particular  CEPROFl  should 
not  be  included  in  the  computation  of 
TAMSA's  benefits  from  the  use  of 
CEPROFIs. 

DOC  Position.  We  agree.  As  stated  in 
the  "Programs  Determined  to  Confer 
Bounties  or  Grants"  Section  of  this 
notice,  we  allocated  the  amount  of 
CEPROFl  benefits  received  (based  on 
CFJ'ROFIs  which  were  authorized 
during  the  period  of  investigation)  over 
TAMSA's  total  FOB  sales  of  all 
products. 

Comment  10.  Respondents  argue  that 
although  a  small  portion  of  outstanding 
CEDI  benefits  were  used  during  1963. 
non  remains  outstanding.  Therefore, 
since  the  CEDI  program  has  been 
suspended,  TAMSA  can  receive  no 
further  CEDI  benefits.  Further,  they  state 
that  if  would  be  unfair  to  increase  the 
counter\'ailing  duty  TAMSA  will  be 
required  to  deposit  on  its  imports 
knowing  that  any  amount  related  to  past 
benefits  under  the  CEDI  program  will 
ine\  itably  be  returned  to  the  company 
after  the  annual  review. 

DOC  Position.  The  Department 
calculates  the  benefits  derived  from  the 
CEDI  program  based  on  the  date  of 
issuance  by  the  government  of  Mexico. 
Even  though  a  portion  of  outstanding 
CEDI  certificates  was  used  during  1983. 
none  was  granted  since  the  suspension 
of  the  program.  Therefore,  we  would 
find  that  no  benefit  was  provided  since 
the  program  was  suspended.  See  "DOC 
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Position  in  response  to  Petitioners' 
Comment  4." 

Comment  11.  Respondents  argue  that 
because  TAMSA's  wholly-owned 
subsidiaries  did  not  receive  any 
countervailable  benefits  individually, 
and  all  benefits  received  by  TAMSA's 
wholly-owned  subsidiaries  were  derived 
through  benefits  received  by  TAMSA  as 
a  consolidated  entity,  the  proper  sales 
value  over  which  TAMSA's 
countervailable  beneHts  should  be 
allocated  is  the  total  sales  value  for 
TAMSA  and  its  wholly-owned 
subsidiaries,  which  is  the  non- 
consolidated  net  sales  value  identified 
by  the  ITA  verification  team. 

DOC  Position.  We  disagree.  In  order 
to  determine  an  ad  valorem  benefit  rate, 
the  Department  allocates 
countervailable  benefits  received  over 
the  FOB  value  of  sales.  In  this  instance, 
where  the  Department  has  investigated 
the  countervailable  benefits  received  by 
the  intergrated  producer,  TAMSA.  it  is 
appropriate  to  allocate  benefits  over  the 
company's  total  FOB  sales  value. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act.  we  verified  the  data  used  in 
making  our  final  determination.  During 
this  verification,  we  followed  normal 
procedures,  including  inspection  of 
documents,  discussions  with 
government  officials  and  on-site 
inspection  of  TAMSA's  operations  and 
records. 

Administrative  Procedures 

The  Department  has  afforded 
interested  parties  an  opportunity  to 
present  oral  views  in  accordance  with 
its  regulations  (19  CFR  355.35).  public 
hearing  was  held  on  October  9, 1984.  In 
accordance  with  the  Department's 
regulations  (19  CFR  355.34(a)),  all 
written  views  have  been  received  and 
considered. 

The  suspension  of  liquidation  ordered 
in  our  preliminary  a^irmative 
countervailing  duty  determination  shall 
remain  in  effect  until  further  notice.  The 
net  bounty  or  grant  for  duty  deposit 
purposes  is  5.84  percent  ad  valorem.  We 
are  directing  the  United  States  Customs 
Service  to  require  a  cash  deposit  in  the 
amount  indicated  above  for  each  entry 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

This  notice  is  published  in  accordance 
with  section  303  and  706  of  the  Act  (19 
U.S.C.  1303, 1671e). 


Dated:  November  2a  1984. 
WUHam  T.  Archey. 

Acting  Assistant  Secretary  for  Trade 
Administration. 

|FR  Doc  «4-n371  nifld  11-2S-M;  »M  am) 
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FifuH  Affirmative  Countervailing  Duty 
Determination;  Oil  Country  Tubular 
Gooda  From  Sf>ain 

AQENCV:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  determine  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Spain  of  oil  country 
tubular  goods  ("OCTG").  The  net 
subsidy  rates  for  each  company  are 
listed  in  the  "Suspension  of  Liquidation" 
section  of  this  notice.  We  are  directing 
the  U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  unliquidated 
entries  of  OCTG  from  Spain  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  bond  on  these 
products  in  the  amounts  equal  to  the  net 
subsidies. 

EFFECTIVE  DATE:  November  30, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Loc  Nguyen,  John  M.  Davies.  or  Stuart 
Keitz,  Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  377-0167, 1784,  or  1769. 
SUPPLEMENTARY  INFORMATION: 
Final  Determination 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Act  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Spain  of  OCTG.  The 
following  programs  are  determined  to 
confer  subsidies: 

•  Long-term  loans  and  loan 
guarantees; 

•  Certain  types  of  short-term  loans 
provided  under  the  Privileged  Circuit 
Exporter  Credits  Program; 

•  Excessive  rebates  of  indirect  taxes 
on  exports  under  the  Desgravacion 
Fiscal  a  la  Exportacion  ("DFE");  and 

•  Regional  investment  incentives 
program. 


For  1983,  we  determine  the  net 
subsidy  to  be  11.29  percent  ad  valorem 
for  Altos  Homos  de  Vizacya.  S.A. 
("AHV"),  18.37  percent  od  valorem  for 
Tubos  Reunidos,  S.A.  ('TR ")  19.87 
percent  ad  valorem  for  Tubacex  C.E.  de 
Tubos  per  Extrtision,  S.A.  ("Tubacex"), 
24.74  percent  ad  valorem  for  Babcock 
and  Wilcox  Espanola,  S.A.  ("BAW")  and 
Transformaciones  Metalurgicas 
Especiales,  S.A.  ("TRAMESA")  and 
15.00  percent  ad  valorem  for  all  other 
manufacturers,  producers,  or  exporters 
in  Spain  of  OCTG.  For  cash  deposit 
purposes,  we  determine  the  net  subsidy 
to  be  17.64  percent  ad  valorem  for  AHV, 
16.17  percent  ad  valorem  for  TR,  17.87 
percent  ad  valorem  for  Tubacex.  22.54 
percent  ad  valorem  for  B&W  and 
TRAMESA,  and  17.21  percent  ad 
valorem  for  all  other  manufacturers, 
producers,  or  exporters  in  Spain  of 
OCTG. 

Case  History 

On  June  13, 1984,  we  received  a 
petition  from  the  Lone  Star  Steel 
Company  and  the  CF  &  I  Steel 
Corporation  filed  on  behalf  of  the  U.S. 
OCTG  industry.  In  compliance  with  the 
filing  requirements  of  section  355.26  of 
the  Commerce  Regulations  (19  CFR 
355.26),  petitioners  alleged  that 
manufacturers,  producers,  or  exporters 
in  Spain  of  OCTG  receive,  directly  or 
indirectly,  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Act,  and  that  these  imports 
are  materially  injuring,  or  threatening 
material  injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  )uly  3, 1983,  we  initiated  an 
investigation  (49  FR  28425).  In  our  notice 
of  initiation,  we  stated  that  we  expected 
to  issue  a  preliminary  determination  by 
September  6, 1984.  On  August  3, 1984. 
the  petition  was  amended  and  LTV  Steel 
Company  of  Cleveland,  Ohio,  became 
co-petitioner. 

Since  Spain  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  an  injury 
determination  is  required  for  this 
investigation.  On  July  30, 1984,  the  U.S. 
International  Trade  Commission  (ITC) 
determined  that  there  is  a  reasonable 
indication  that  imports  of  Spanish 
OCTG  are  materially  injuring,  or 
threatening  material  injury  to,  a  U.S. 
industry  (49  FR  31782). 

We  presented  a  questionnaire  ' 

concerning  the  allegations  to  the 
Government  of  Spain  at  its  embassy  in 
Washington,  DC.  on  )uly  13, 1984.  On 
August  23, 1984,  we  received  replies  to 
the  questionnaire  from  the  Government 
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of  Spain  and  TR.  On  August  24. 1984.  we 
received  a  response  from  AHV.  These 
two  companies  accounted  for 
approximately  75  percent  of  Spanish 
OCTG  exports  to  the  United  States 
during  the  period  of  investigation. 

On  September  6,  we  preliminarily 
determined  that  benefits  constituting 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  were  being 
provided  to  manufacturers,  producers, 
or  exporters  of  OCTG  in  Spain. 

On  September  11, 1984,  we  wrote  a 
letter  to  the  Spanish  government 
requesting  that  B&W,  Tubacex.  and 
TRAMESA,  the  other  three  known 
exporters  of  OCTG  to  the  United  Slates, 
also  respond  to  the  questionnaire. 

On  October  8. 1984,  Tubacex  sent  us 
its  response.  The  other  two  companies 
have  not  responded  to  our 
questionnaire. 

We  held  a  verification  of  the 
questionnaire  responses  in  Madrid, 
Spain,  on  October  16-^5. 

In  response  to  a  request  by  the 
respondents  received  on  September  20. 
a  public  hearing  on  this  case  was  held 
on  October  11.  We  received  pre-hearing 
briefs  from  the  parties  to  the  proceeding 
on  October  4  and  5.  Post-hearing  briefs 
were  received  on  November  2. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  oil  country  tubular 
goods  ("OCTG").  For  fhe  purpose  of  this 
investigation,  the  term  "oil  country 
tubular  goods"  covers  hollow  steel 
products  of  circular  cross-section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  These  include  oil  well  casing, 
tubing,  and  drill  pipe  of  carbon  or  alloy 
steel,  whether  welded  or  seamless, 
manufactured  to  either  American 
Petit)leum  Institute  (API)  or  non-API 
(e.g.,  proprietary)  specifications,  as 
currently  provided  for  in  the  Tariff 
Schedules  of  the  United  States, 
Annotated  (TSUSA)  under  the  following 
items: 

610.3216,  610.3219,  610.3233,  610.3242. 
610.3243,  610.3249,  610.3252,  610.3254. 
610.3256,  610.3258,  610.3262,  610.3264. 
610.3721,  610.3722.  610.3751,  610.3925, 
610.3935,  610.4025,  610.4035,  610.4225. 
610.4325,  6104335,  610.4942,  610.4944. 
610.4946,  610.4954,  610.4955,  610.4956, 
610.4957.  610.4966.  610.4967,  610.4968. 
610.4969.  610.4970,  610.5221,  610.5222. 
610.5226,  610.5234,  610.5240.  610.5242. 
610.5243,  610.5244 

This  investigation  includes  OCTG  that 
are  in  both  finished  and  unfinished 
condition. 

AHV  and  its  subsidiary  Laminaciones 
de  Lesaca,  S.A..  B&W,  TR,  TRAMESA, 
and  Tubacex  are  only  known  producers 
and  exporters  in  Spain  of  the  subject 


products  which  were  exported  to  the 
United  States  during  the  period  of 
investigation.  The  period  for  which  we 
are  measuring  subsidization  is  the  1983 
calendar  year. 

Analysis  of  Programs. 

AHV,  TR.  and  Tubdcex  answered  our 
questionnaire.  For  purposes  of  this 
determination,  we  have  used  the 
information  provided  by  these  three 
companies. 

Certain  subsidies  discussed  in  this 
notice  were  provided  under  a  series  of 
laws  and  decrees  issued  by  the 
Government  of  Spain.  Those  laws  and 
decrees  include  the  following: 

Decree  669/74  of  March  14.  1974 

This  decree  established  the  National 
Steel  Industry  Program,  covering  the 
period  1974-1982.  To  achieve  the  goals 
established  by  this  program,  the  Spanish 
government  authorized  certain  benefits 
for  integrated  and  non-integrated  steel 
firms,  including  preferential  loans  and 
loan  terms,  accelerated  amortization  of 
non-liquid  investments,  substantial 
reduction  of  certain  taxes,  and 
expropriation  of  land  for  new  plant 
construction. 

Law  60/1978  of  December  23. 1978 

This  law  authorized  government  aid  in 
the  form  of  preferential  loans  and  loan 
terms  and  capital  infusions  for 
integrated  steel  producers  in  Spain, 
including  AHV. 

Order  of  May  22.  1980 

This  order  authorized  the  Banco  de 
Credito  Industiial  ("BCI")  to  extend 
additional  government  credits  to  non- 
integrated  steel  companies  who  had 
made  investments  under  Decree  669/ 
1974.  BCI  is  a  government  credit  \ 

institution  which  issues  loans  to 
companies  in  the  Spanish  steel  industry. 

Royal  Decree  878/1981  of  May  8.  1981 

This  decree,  also  known  as  the 
Integral  Iron  and  Steel  Reconversion 
Plan,  provided  aid  to  integrated  steel 
producers  in  the  form  of  preferential 
interest  rates  and  terms  on  outstanding 
loans,  new  loans  with  preferential 
interest  rates  and  terms,  loan 
guarantees,  and  capital  infusions. 
Certain  of  these  programs  are 
administered  by  the  Institution  Naciona! 
de  Industria  ("INI"),  a  public  holding' 
company  created  in  1941  as  an 
autonomous  government  agency  and 
charged  with  promoting  and  stimulating 
the  industrial  development  of  Spain. 
INI's  responsibilities  cover  a  variety  of 
sectors  ranging  from  services  to  basic 
industries  such  as  iron  and  steel. 


Throughout  this  notice  we  refer  to 
general  principles  applied  to  the  facts  in 
the  current  investigation.  These 
principles  are  described  in  the  Subsidies 
Appendix  attached  to  the  notice  of  Cold- 
Rolled  Carbon  Steel  Flat-rolled  Products 
from  Argentina;  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order,  which  was 
published  in  the  April  26. 1984.  issue  of 
the  Federal  Register  (49  FR  18006). 

For  purposes  of  this  determination,  we 
have  calculated  company-specific  od 
valorem  subsidy  rates  in  accordance 
with  19  U.S.C.  1671(e)(a){2).  since  we 
determine  there  is  a  significant 
diffferential  among  companies  receiving 
benefits. 

To  calculate  company-specific  ad 
valorem  rates,  we  allocated  the 
countervailable  benefits  received  by 
each  company  in  1983  over  that 
company's  total  sales  value,  total  export 
value,  or  total  value  of  OCTG  exported 
to  the  United  States,  as  appropriate.  For 
those  Spanish  OCTG  producers  and 
exporters  which  did  not  respond  to  the 
questionnaire,  we  attributed  the  highest 
ad  valorem  benefit  found  under  each 
program  for  the  three  firms  which 
responded.  For  those  Spanish  OCTG 
producers  to  which  we  did  not  send 
questioimaires,  we  calculated  a  trade- 
weighted  ad  valorem  subsidy  rate  based 
on  the  value  of  the  three  responding 
companies'  exports  of  OCTG  to  the 
United  States  in  1983. 

Based  upon  our  analysis  of  the 
petition,  the  material  provided  in 
response  to  our  questionnaire,  and  our 
verification,  we  determine  the  following: 

/.  Prosrams  Determined  to  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  of  OCTG  in  Spain  under  the 
following  programs: 

A.  Long-Term  Loans  and  Loan 
Guarantees 

Petitioners  alleged  that  producers  of 
the  subject  merchandise  benefit  from 
subsidies  in  the  form  of  preferential 
loans,  loan  terms  and  loan  guarantees. 
We  requested  information  from  each 
company  under  investigation  on  all  long- 
term  loans  outstanding  during  the  period 
of  investigation.  All  three  companies 
reported  long-term  loans  outstanding 
during  the  period  for  which  we  are 
measuring  subsidization. 

We  determine  that  the  Government  of 
Spain  authorizes  or  direct  banks  to  lend 
funds  to  certain  companies  in  certain 
industries  at  rates  or  on  terms 
inconsistent  with  commercial 
considerations. 
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To  calculate  the  amount  of  subsidy 
from  these  loans,  we  used  the  loan 
methodology  detailed  in  the  Subsidies 
Appendix.  For  fixed-rate  long-term 
loans  to  creditworthy  companies,  we 
prefer  to  use  a  company-specific 
conmiercial  loan  rate  whenever 
possible.  However,  in  this  case  none  of 
the  responding  companies  received 
comparable  commercial  long-term  credit 
in  the  years  in  which  they  received 
preferential  long-term  loans.  Therefore, 
we  used  as  our  long-term  commercial 
benchmark  the  national  average  interest 
rate  for  loans  "of  over  three  years" 
applying  to  the  year  in  which  the  loan 
terms  were  agreed  upon.  This  rate  is 
pubhshed  by  the  Bank  of  Spain  in  its 
Boletin  Estadistico.  Because  we  were 
unable  to  obtain  the  national  average 
rate  of  return  on  equity,  we  used  the 
long-term  benchmark  interest  rate  for 
the  year  in  which  the  loan  terms  were 
agreed  upon  as  the  weighted-average 
cost  of  capital. 

To  calculate  the  benefit  in  1983  from 
variable-rate  long-term  loans,  we 
compared  the  short-term  benchmark 
interest  rate  for  1983  (as  described  in 
section  I-B  below),  with  the  interest  rate 
payable  on  the  long-term  loan  in  1983, 
because  we  could  not  find  company- 
specific,  variable-rate  long-term 
benchmark  loans.  Nor  could  we  find  a 
national  average  variable-rate  long-term 
benchmark. 

Since  the  companies  under 
investigation  did  not  receive  comparable 
commercial  loan  guarantees  in  those 
years  in  which  they  received 
government-guaranteed  long-term  loans, 
we  calculated  the  benefit  from 
government-guaranteed  long-term  loans 
by  comparing  them  with  a  commercial 
benchmark  loan  using  the  appropriate 
fixed  rate  or  variable  rate  methodology 
outlined  above. 

The  majority  of  loans  reported  by 
AHV,  TR  and  Tubacex  contain 
provisions  for  deferred  principal 
repayment.  We  verified  in  our 
investigation  of  Certain  Steel  Products 
frt)m  Spain  that  preferential  loans  made 
under  these  programs  and  commercial 
loans  within  Spain  contain  similar 
deferral  provisions.  Therefore,  for 
purposes  of  this  determination,  we  are 
not  treating  deferral  of  principal 
repayment  as  a  countervailable  benefit. 

We  received  allegations  that  AHV 
and  TR  were  uncreditworthy. 

1.  AHV:  In  the  1982  investigation  of 
Certain  Carbon  Steel  Products  from 
Spain  (47  FR  51428],  we  determined 
AHV  to  be  uncreditworthy  for  the  years 
1979  through  1981.  Based  upon  our 
Subsidies  Appendix  methodology  and 
after  careful  review  of  the  company's 
financial  statements  for  the  years  1982 


and  1983,  we  continue  to  find  AHV 
uncreditworthy  for  the  1979  through  1981 
period  as  well  as  for  1982  and  1963.  To 
determine  the  creditworthiness  of  a 
company,  we  analyze  its  present  and 
past  financial  condition,  as  reflected  in 
various  financial  indicators  calculated 
from  its  financial  statements.  We 
examined  several  of  AHV's  standard 
financial  ratios.  Important  ratios  in 
which  AHV  reflected  unfavorable 
performance  in  the  years  1979  through 
1983  ere  times  interest  earned  (defined 
as  operating  income  divided  by  interest 
charges),  net  income  as  a  percent  of 
sales,  the  ratio  of  debt  to  equity,  and 
return  on  equity. 

For  loans  received  prior  to  1979, 
during  the  period  in  which  AHV  was 
creditworthy,  we  used  the  long-term 
benchmark  interest  rates  described 
above.  For  loans  received  during  AHV's 
uncreditworthy  period,  we  used  as  a 
benchmark  the  average  maximum 
interest  rate  for  the  year  in  which  the 
loan  terms  were  agreed  upon,  as 
published  in  the  Boletin  Estadistico, 
plus  the  "risk  premium"  (calculated  in 
accordance  with  the  Subsidies 
Appendix). 

2.  TR:  Based  upon  evidence  of 
continuing  operating  profits  as  well  as 
favorable  financial  ratios,  we  find  TR  to 
be  creditworthy  for  the  period  1979 
through  1983.  We  reviewed  TR's  annual 
reports  and  financial  statements.  The 
company's  net  income,  return  on  equity, 
cash  flow  and  other  important  financial 
ratios  are  favorable.  Accordingly,  we 
applied  the  long-term  loan  methodology 
for  creditworthy  companies  described 
above. 

For  each  company,  we  allocated  the 
total  countervailable  benefit  from  the 
company's  preferential  long-term  loans 
in  1983  over  the  company's  total  sales  in 
1983.  We  determine  that  the  ad  vaJdrem 
subsidy  for  long-term  loans  is  5.75 
percent  for  AHV,  0.88  percent  for  TR, 
and  0.92  percent  for  Tubacex. 

B.  Certain  Types  of  Short-Term  Loans 
Provided  Under  the  Privileged  Circuit 
Exporter  Credits  Program 

Petitioners  alleged  that  producers  of 
the  subject  merchandise  received 
benefits  which  constitute  subsidies  in 
the  form  of  short-term  preferential 
export  loans.  We  requested  information 
on  all  short-term  loans  outstanding 
during  the  period  for  which  we  are 
measuring  subsidization.  We  verified 
that  AHV  had  no  short-term  financing 
outstanding  under  this  program  during 
this  period.  We  found  that  TR  and 
Tubacex  had  short-term  financing 
outstanding  under  the  Privileged  Circuit 
Exporter  Credits  Program  during  the 
period  of  investigation. 


The  Government  of  Spain  requires  all 
Spanish  commercial  banks  to  maintain  a 
specific  percentage  of  their  lendable 
funds  in  privileged  circuit  accounts. 
These  funds  are  made  available  to 
exporters  at  preferential  interest  rates 
through  a  variety  of  credit  programs. 
While  there  is  no  direct  outlay  of 
government  funds,  the  benefits 
conferred  on  the  companies  are  the 
result  of  a  government-mandated 
program  to  promote  exports.  We 
determine  that  OCTG  producers 
benefited  from  two  of  the  four  privileged 
circuit  programs  available  to  exporters: 
The  working-capital  loans  program  and 
the  pre-financing  of  exports  program. 

1.  Working  Capital  Loans.  Under  the 
privileged  circuit  program,  firms  may 
obtain  working  capital  loans  for  one 
year.  The  amount  of  loans  for  which  a 
firm  is  eligible  is  based  on  a  specified 
percentage  of  its  previous  year's 
exports.  We  verified  that  in  1983,  the 
privileged  circuit  working  capital  loan 
interest  rate  ceiling  mandated  by  the 
government  was  10  percent. 

It  is  Department  policy  to  allocate 
benefits  from  preferential  short-term 
loans  based  on  the  period  in  which 
interest  payments  are  made.  We  found 
at  verification  that  interest  on  most 
operating  capital  loans  is  paid  quarterly. 
TR  and  Tubacex  provided  us  with 
information  on  all  working  capital  loans 
received  during  the  period  of 
investigation,  but  failed  to  provide 
information  on  all  loans  on  which 
interest  payments  were  made  in  1983. 
Therefore,  for  our  final  determination, 
we  are  using  best  information  available 
in  accordance  with  |  355.39(b).  To 
calculate  the  benefit,  we  multiplied  the 
maximum  allowable  loan  amount  under 
this  program  for  each  company  by  the 
preference  interest  rate  differential.  This 
differential  is  the  difference  between  the 
statutorily-mandated  interest  rate 
charged  on  working  capital  loans  and 
the  national  average  commercial 
interest  rate  on  one-year  loans. 

In  our  preliminary  determination,  we 
based  this  interest  differential  on 
comparisons  between  nominal  rates.  At 
verification  we  discovered  that  interest 
was  paid  quarterly  on  most  of  the  firms' 
operating-capital  loans.  Given  our 
preference  for  effective  interest  rates, 
we  are  calculating  the  benefit  from  these 
loans  by  comparing  the  effective 
preferential  rate  to  the  effective  national 
average  commercial  rate. 

We  chose  as  our  1983  benchmark  for 
short-term  operating  capital  loans,  the 
1983  weighted-average  commercial 
lending  rate  for  loans  "of  one  to  three 
years",  as  published  by  the  Bank  of 
Spain  in  the  Boletin  Estadistico. 
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Since  this  is  a  nominal  rate,  we 
calculated  the  effective  rate  by  applying 
quarterly  compounding,  and  then  adding 
the  legally  established  0.5  percent 
commission.  In  addition,  an  ITE  tax  of 
4.3  percent  is  charged  by  the 
government  on  all  interest  payments, 
both  commercial  and  preferential.  We 
added  this  tax  to  the  benchmark  rate. 
Based  on  these  calculations,  we 
determine  the  national  average 
commercial  interest  rate  to  be  20.15 
percent  for  one-year  loans  received  in 
1983. 

To  determine  the  benefit,  we 
compared  the  preferential  effective 
interest  rate,  including  taxes,  charged  on 
operating  capital  loans  with  the 
effective  national  average  commercial 
interest  rate  of  20.15  percent.  This 
interest  differential  was  multiplied  by 
the  total  amount  of  each  firm's  loan 
eligibility.  Eligibility  is  based  on  the 
firm's  previous  year's  exports.  Because 
we  do  not  have  information  on  the  firms' 

1982  exports,  we  determined  loan 
eligibility  by  multiplying  the  15  percent 
maximum  eligibility  rate  for  1983  by  the 
value  of  each  firm's  1983  exports.  The 
resulting  amounts  were  allocated  over 
each  firm's  total  1983  exports.  On  this 
basis,  we  determine  that  the  ad  valorem 
subsidy  from  working  capital  loans  is 
1.40  percent  for  TR  and  Tubacex. 

2.  Prefinancing  of  Exports  Program. 
TR  and  Tubacex  reported  that  they  also 
received  preferential  prefinancing  of 
exports.  At  verification,  we  found  that 
each  prefinancing  loan  was  tied  to  a 
specific  export  shipment.  For  Tubacex, 
we  found  that  none  of  the  loans  reported 
as  outstanding  on  December  31. 1983, 
was  tied  to  any  shipment  of  OCTG  to 
the  United  States  in  1983.  However. 
Tubacex  and  TR  failed  to  provide  us 
with  information  on  all  prefinancing 
loans  outstanding  during  1983. 
Consequently,  we  were  unable  to 
calculate  the  total  amount  of  interest 
paid  on  prefinancing  loans  in  1983  for 
either  TR  or  TUBACEX.  Therefore,  for 
our  final  determination,  we  are  using 
best  information  available  in 
accordance  with  Section  355.39(b).  To 
calculate  the  subsidy,  we  allocated  to 
each  company  the  maximum  allowable 
loan  amount  under  this  program. 

We  chose  as  our  1983  benchmark  for 
short-term  prefinancing  of  exports  the 

1983  weighted-average  commercial 
lending  rate  of  17.12  percent  for  loans  of 
three  months.  Since  this  is  a  nominal 
rate,  we  found  the  effective  six  month 
rate  by  compounding  this  rate  once,  then 
adding  the  ITE  tax  of  4.3  percent.  Based 
on  these  calculations,  we  determine  the 
national  average  commercial  interest 


rate  to  be  18.73  percent  annually  for 
loans  of  six  months. 

To  estimate  the  benefit  we  compared 
the  aimualized  effective  preferential 
interest  rate,  including  tax,  with  the 
effective  national  average  commercial 
interest  rate.  We  multiplied  this  interest 
differential  by  the  amount  of  each  firm's 
eligibility  for  privileged  export  credit  for 
shipments  to  the  United  States.  We 
determined  eligibility  by  mulitplying  the 
85  percent  eligibility  rate  by  the  value  of 
each  firm's  exports  of  OCTG  to  the 
United  States  in  1983.  We  then 
multiplied  this  rate  by  the  maximum  six 
month  loan  term.  The  interest  benefit 
was  allocated  over  the  total  value  of 
each  firm's  exports  of  OCTG  to  the 
United  States  during  1983.  We  determine 
that  the  ad  valorem  subsidy  for  short- 
term  prefinancing  of  exports  is  3.46 
percent  for  TR  and  Tubacex. 

C  Excessive  Rebates  of  Indirect  Taxes 
on  Exports  Under  the  Desgravacion 
Fiscal  a  la  Exportation  ("DFE") 

Petitioners  alleged  that 
countervailable  benefits  are  conferred 
on  Spanish  OCTG  producers  under  the 
DFE  program  by  the  excessive  rebate  of 
indirect  taxes  upon  export  of  OCTG. 

Spain  employs  a  cascading  tax  system 
under  which  a  turnover  tax  is  levied  tin 
each  intermediate  sale  of  a  product 
through  its  various  stages  of  production, 
up  to,  but  not  including,  the  final  sale  at 
the  retail  level.  The  DFE  is  the  program 
designed  to  rebate  to  e}q>orters  these 
accumulated  turnover  taxes  as  well  as 
final  stage  taxes  on  exportation. 

To  calculate  the  amount  of  subsidy 
potentially  confen-ed  by  the  DFE  it  is 
necessary  to  determine  whether  the 
remission  of  indirect  taxes  is  excessive. 

Information  acquired  during 
verification  indicates  that  all  three  of 
.  the  firms  are  integrated  producers.  In 
1983,  both  TR  and  AHV  purchased  final 
stage  inputs  from  uiu^lated  suppliers.  At 
verification,  the  companies  provided  us 
with  information  on  purchased  inputs 
and  taxes  paid  on  those  inputs,  as  well 
as  final  stage  taxes  paid.  They  also 
provided  us  with  information  on  the 
percentage  of  billets  and  coils 
incorporated  in  the  value  of  the  final 
product,  but  provided  no  information 
which  would  allow  us  to  determine  the 
percentage  of  other  purchased  inputs 
physically  incorporated  in  the  final 
product. 

Since  we  verified  that  TR  purchased 
some  of  its  billets  used  in  making  OCTG 
from  unrelated  companies  during  the 
period  of  investigation,  we  have  taken 
this  percentage  into  account  in 
calculating  the  indirect  taxes  paid  on 
OCTG  by  TR.  Because  TR  refused  to 
provide  us  with  a  cost  structure  for  the 


purchased  inputs  in  the  billets  it 
produced,  we  were  unable  to  calculate 
the  amount  of  indirect  taxes  paid  by  TR 
on  OCTG  made  with  billets  produced  by 
TR.  For  all  OCTG  J)roduced  by  TR,  we 
have  included  the  final  stage  tax  on 
freight  in  our  calculation  of  indirect 
taxes  paid.  On  this  basis,  we  determine 
that  the  DFE  rebate  confers  an  ad 
valorem  subsidy  of  12.59  percent  on 
TR's  exports  of  OCTG  for  1983. 

We  verified  that  AHV  purchased 
some  of  its  coil  in  1983.  Although  AHV 
normally  produces  its  own  coil  it  was 
unable  to  do  so  in  1983  due  to  a  fire  at 
one  of  its  plants.  During  1983.  some  of 
AHV's  OCTG  exports  were  made  from 
purchased  coil.  We  have  taken  this 
percentage  into  account  in  calculating 
the  indirect  taxes  paid  by  AHV  in  1983. 
But  because  AHV  has  resumed  its  coil 
production,  we  believe  it  would  t>e 
inappropriate  for  cash  deposit  purposes 
to  base  AHV's  indirect  tax  incidence  for 
OCTG  on  purchased  coil  inputsr 
Therefore,  for  AHV.  we  determine  that 
the  amount  of  DFE  overrebate  is  5.54 
percent  ad  valorem  in  1983  and  11.89 
percent  ad  valorem  for  cash  deposit 
purposes  (see  below). 

Because  Tubacex  is  an  integrated 
producer  and  refused  to  provide  us  with 
a  cost  structure  for  its  purchased  inputs, 
in  calculating  the  amount  of  indirect 
taxes  paid  by  Tubacex,  we  allowed  only 
the  rebate  of  the  final  stage  tax  on 
freight.  On  this  basis,  we  determine  the 
DFE  rebate  confers  an  ad  valorem 
subsidy  of  14.09  percent  on  exports  of 
OCTG  by  Tubacex  for  1983. 

On  July  11, 1984.  the  DFE  rebate 
applicable  to  all  exporters  of  OCTG  was 
reduced  from  14.5  percent  to  12.3 
percent  as  part  of  Spain's  transition  to 
the  value-added  tax.  Therefore,  any 
exports  of  the  merchandise  under 
investigation  on  or  after  this  date  are 
subject  to  the  lower  DFE  rate. 
Accordingly,  for  cash  deposit  purposes 
we  determine  that  the  DFE  rebate 
confers  an  ad  valorem  subsidy  of  10.39 
percent  on  exports  from  TR  and  11.89 
percent  on  exports  from  AHV  and 
Tubacex. 

D.  Regional  Investment  Incentive 
Programs 

During  verification,  we  found  that  TR 
received  a  grant  under  the  CADEM 
(Centre  for  Energy  and  Mining 
Development  and  Saving)  program. 
Because  this  program  confers  benefits 
on  companies  located  in  a  specific 
region,  we  find  it  to  be  a  countervailable 
subsidy. 

The  amount  of  this  grant  was  less 
than  0.5  percent  of  TR's  total  sales  in 
1983.  Therefore,  in  accordance  with  the 
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Subsidies  Appendix,  we  allocated  the 
entire  beneHt  of  this  grant  to  1983.  To 
determine  the  benefit,  we  divided  the 
amount  of  the  grant  by  the  company's 
total  1983  sales.  We  detemiine  that  the 
ad  valorem  subsidy  to  TR  from  thi« 
proffua  m  OJA  percent 

//.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  manufacturers, 
producers,  or  exporters  in  Spain  of 
OCTG  do  not  use  the  following 
programs  that  were  identified  in  the 
notice  of  "Initiation  of  Countervailing 
Doty  Investigation  of  OCTG  from 
Spain." 

A.  Certain  Privileged  Circuit  Credits 

We  discussed  Privileged  Circuit 
Credits  in  general,  supra.  We  determine 
that  two  programs,  working  capital 
loans  and  prefinancing  of  exports, 
provide  subsidies  to  OCTG 
manufacturers,  producers,  or  exporters. 
We  verified  that  the  remaining 
privileged  circuit  programs  identified  in 
our  notice  of  initiation  were  not  used  by 
AHV,  TR,  or  Tubacex  during  the  period 
of  investigation.  They  are: 

(1)  Commercial  services  loans,  and 

(2)  Short-term  export  credit. 

B.  Warehouse  Construction  Loans 

Exporters  wishing  to  construct 
warehouse  facilities  adjacent  to  loading 
zones  may  borrow  70-75  percent  of  the 
total  investment.  We  verified  that  AHV, 
TR  and  Tubacex  had  no  loans 
outstanding  under  this  program  in  1983. 

C.  Accelerated  Depreciation  and 
Reduction  in  Tcixes 

Decree  668/1974  permits  the  steel 
industry  to  employ  accelerated 
depreciation  of  non-liquid  investments 
and  to  obtain  a  substantial  reduction  in 
certain  taxes.  We  verified  that  these 
programs  were  not  used  by  AHV,  TR  or 
Tubacex  in  1983. 

D.  Expropriation  of  Land  for  New 
Construction 

Decree  669/1974  provides  aid  to 
certain  industries  by  expropriating  land 
for  new  plant  construction.  We  verified 
that  AHV,  TR  and  Tubacex  did  not  use 
this  program. 

E.  Grants 

Petitioners  allege  that  Spanish  OCTG 
producers  have  received  grants  from  the 
Spanish  government.  We  verified  that 
AHV,  TR  and  Tubacex  received  no 
grants  from  the  Government  of  Spain 
during  the  period  of  investigation. 


F.  Energy  Discounts 

Petitioners  allege  that  the  OCTG 
producers  receive  discounts  or  rebates 
on  energy  prices  under  law  878/1981. 
We  verified  that  AHV,  TR  and  Tubacex 
did  not  receive  preferential  discounts  or 
rebates  on  energy  prices  during  the 
period  of  investigation. 

G.  Subsidized  Steel  Inputs 

The  petitioners  alleged,  and  we 
initiated  an  investigation  with  respect 
to,  upstream  subsidization  of  hot-rolled 
coiL  blooms  and  billets  ("steel  inputs"). 
We  found  no  evidence  that  the 
companies  under  investigation  received 
a  competitive  benefit  in  their  purchases 
of  steel  inputs. 

Section  613  of  the  Trade  and  Tariff 
Act  of  1984,  signed  by  the  President  on 
October  30,  codifies  the  standards  for 
determining  upstream  subsidies.  This 
section  generally  codifies  Department 
practice.  Our  investigation  was 
consistent  with  both  Department 
practice  and  the  newly  codified 
standards. 

Petitioners'  Comments 

Comment  1.  Petitioners  contend  that 
the  entire  amount  of  DFE  rebate  must  be 
held  to  be  a  subsidy  absent  specific  and 
detailed  information  showing  how  the 
rebate  is  calculated  with  reference  to 
each  stage  of  OCTG  production  by 
integrated  and  non-integrated  producers 
and  demonstration  that  the  amount  of 
DFE  rebate  is  not  excessive.  They  argue 
that  the  Spanish  government  has  never 
demonstrated  that  its  original 
calculations  of  the  incidence  of  indirect 
tax  affecting  OCTG  were  reasonable 
when  they  were  made.  They  further 
argue  that  the  Government  of  Spain  has 
not  provided  information  concerning 
either  OCTG  producers'  purchrises  of 
inputs  or  indirect  taxes  paid  on  those 
purchases.  Thus,  it  has  failed  to 
demonstrate  that  DFE  rebates  for  OCTG 
exports  are  based  on  the  indirect  taxes 
assessed  on  its  production. 

DOC  Position.  In  previous 
countervailing  duty  cases  on  Spanish 
products,  the  Department  has 
determined  that  the  Spanish  government 
applied  proper  techniques  to  make  a 
reasonable  estimate  of  the  indirect  tax 
incidence  borne  by  final  stage  products 
and  linked  to  the  rebate.  For  purposes  of 
this  investigation,  the  Spanish 
government  has  supplied  the 
Department  with  its  calculations  of  the 
average  indirect  tax  incidence  on 
OCTG.  Therefore,  we  have  determined 
that  the  Spanish  government  has 
reasonably  calculated  the  indirect  tax 
incidence  on  inputs  into  OCTG. 


Comment  2.  Petitioners  contend  that 
TR  is  not  entitled  to  DFE  rebates 
because  it  purchases  at  least  97  percent 
of  its  raw  materials  from  a  related 
supplier. 

DOC  Position.  During  our  verification, 
we  found  that  TR  purchased  some  of  the 
billets  used  in  the  production  of  OCTG 
from  unrelated  companies  in  1983.  In 
determining  the  percent  of  DFE 
overrebate.  we  have  allowed  only  those 
indirect  taxes  paid  on  purchases  of 
inputs  from  unrelated  suppliers. 

Comment  3.  Petitioners  contend  that 
the  short-term  benchmarks  used  in  the 
preliminary  determination  do  not 
accurately  refiect  the  rates  the  AHV  and 
TR  would  pay  for  commercial  financing, 
since  they  are  based  on  a  three-year 
average  of  prime  rates  for  loans  in  the 
commercial  market. 

DOC  Position.  We  did  not  use  a  three- 
year  average  of  prime  rates  as  our  short- 
term  benchmark.  Our  short-term 
benchmarks  are  the  1983  weighted- 
average  commercial  lending  rates  for 
loans  of  up  to  three  months  and  loans 
"of  one  to  three  years"  as  published  by 
the  Bank  of  Spain  in  its  February  1984 
Boletin  Estadistico.  We  have 
determined  thaf  these  rates  are  the  most 
accurate  reflection  of  short-term 
conmiercial  financing  in  Spain. 

Comment  4.  Petitioners  contend  that 
the  Department  should  use  as  a  short- 
term  benchmark  for  operating  capital 
loans  the  average  prime  rate  in  1983  for 
loans  of  one  year,  plus  a  two  percent 
spread. 

DOC  position.  During  our 
countervailing  duty  investigation  of 
Potassium  Chloride  from  Spain,  we 
found  new  information  concerning  the 
commercial  financial  market  in  Spain. 
We  have  determined  that  the  rate  for 
loans  "of  one  to  three  years"  published 
by  the  Bank  of  Spain  in  the  Boletin 
Estadistico  is  the  appropriate 
commercial  benchmark  for  operating 
capital  loans.  We  have  found  that  this 
rate  reflects  the  average  interest  rate  on 
one-year  loans  which  may  be  rolled 
over  twice  and  not  the  average  interest 
rate  on  loans  with  one  to  three  year 
terms.  Thus,  these  are  interest  rales  for 
loans  of  comparable  (i.e..  one-year) 
terms.  In  choosing  benchmark  interest 
rates,  the  Department  prefers  a  rate 
which  reflects  actual  commercial 
borrowing  experience  to  a  theoretical 
construct  such  as  the  prime  rate  plus 
two  percent. 

Comment  5.  Petitioners  contend  that 
effective  rates  are  the  most  appropriate 
basis  for  a  benchmark. 

DOC  Position.  We  agree  and  for  the 
final  determination  we  have  compared 
effective  preferential  rates  with  effective 
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commercial  rates  whenever  adequate 
information  was  available  to  determine 
effective  rates. 

Comment  6.  Petitioners  contend  that 
the  spread  used  by  the  Department  to 
calculate  the  "risk  premium",  i.e.,  the 
spread  between  Aaa  and  Baa  bonds, 
does  not  accurately  reflect  the  premium 
an  uncreditworthy  company  must  pay  in 
the  commercial  market.  They  suggest 
that  the  Department  calculate  the 
spread  between  Aaa  and  Caa  bonds,  as 
an  alternative. 

DOC  Position.  As  we  stated  in  our 
Subsidies  Appendix,  we  believe  the 
most  appropriate  measure  of  the  risk 
premium  is  the  spread  between  Aaa  and 
Baa  bonds.  Petitioners  have  not 
presented  any  evidence  supporting  their 
claim  that  the  larger  spread  more 
accurately  reflects  what  an 
uncreditworthy  company  would  pay. 

Comment  7.  Petitioners  contend  that 
Spanish  OCTG  manufacturers  may 
receive  subsidies  either  through 
preferential  prices  for  purchased 
material  inputs  or  through  upstream 
subsidies  on  inputs  which  they  produce. 

DOC  Position.  We  verified  that  the 
companies  under  investigation  do  nof 
receive  a  competitive  benefit  from 
purchases  of  subsidized  steel  inputs.  At 
verification,  we  also  found  thai 
discounts  received  by  TR  and  Tubacex 
on  electricity  rates  are  provided  by  a 
privately-owned  utility  company  as  part 
of  a  commercial  transaction.  Finally,  we 
believe  that  government-set  price  floors 
on  coal  do  not  confer  a  benefit  on  OCTG 
producers,  because  they  do  not  result  in 
a  cost  savings  on  OCTG  production. 

Comment  3.  Petitioners  contend  that 
the  Department  erred  by  not 
investigating  whether  the  Deferral  of 
Tax  and  Social  Security  Debt  which  the 
Department  has  termed  "generally 
available"  bestows  countervailable 
benefits  on  particular  segments  of 
Spanish  industry  such  as  OCTG 
producers.  They  argue  that  the 
Department  must  look  at  the  pattern  of 
disbursements  under  the  programs  to 
determine  if  OCTG  producers  or 
exporters  as  a  group  receive  a 
disproportionate  benefit. 

DOC  Position.  In  Carbon  Steel  Wire 
Rod  from  Spain  (49  FR  19555),  we  found 
that  the  deferral  of  company  tax  and 
social  security  debt  owed  to  the 
Government  of  Spain  is  authorized  by 
general  legislation  and  is  available  on 
equal  terms  to  all  Spanish  companies. 
Petitioners  have  presented  no  new 
evidence  to  indicate  that  OCTG 
producers  benefit  disproportionately 
from  these  programs. 

Comment  S.  Petitioners  contend  that 
since  AHV  and  TR  account  for  only  75 
to  80  percent  of  Spanish  OCTG  exported 


to  the  United  States,  the  Department 
should  insist  on  receiving  information 
from  other  Spanish  OCTG  producers. 

DOC  Poeitioa.  The  Department  does 
not  need  to  receive  infocmation  from  all 
exporters,  ki  this  case,  we  requested 
Aat  three  other  known  exporters  of 
Spanish  OCTG  respond  to  the 
questionnaire  because  we  did  not 
believe  that  AHV  and  TR  accounted  for 
a  representative  portion  of  Spanish 
exports  of  OCTG  to  the  United  Slates. 
Nonetheless,  having  sent  the 
questionnaire  as  we  did,  for  the  two 
companies  which  did  not  respond  of  our 
questionnaire,  we  estimated  benefits  on 
the  basis  of  the  "best  information 
available",  because  we  believe  it  is 
inappropriate  to  calculate  countervailing 
duty  rates  based  on  selective  responses 
to  our  questionnaires. 

Comment  10.  Petitioners  contend  that 
Spanish  OCTG  producers  may  have 
received  equity  infusions  under  Law  80/ 
1978  and  Royal  Decree  878/1981  and 
request  that  die  Department  investigate 
this  matter  during  verification. 

DOC  Position.  In  our  final  affirmative 
countervailing  duty  determination  on 
Certain  Carbon  Steel  Products  from 
Spain  (47  FR  51438),  we  found  that  AHV 
did  not  receive  a  subsidy  from  a  1981 
government  stock  purchase.  Since 
petitioners  did  not  present  any  new 
evidence  of  government  equity  infusions 
in  AHV  or  in  any  of  the  other  Spanish 
OCTG  companies  in  their  petition,  we 
decided  not  to  initiate  on  government 
equity  infusions.  In  their  prehearing 
brief,  counsel  for  petitioners  alleged  a 
possible  government  equity  infusion  into 
TR.  We  verified  that  there  have  been  no 
government  equity  infusions  into  TR. 

Comment  11.  Petitioners  contend  that 
AHV  may  benefit  from  CADEM  (Center 
for  Mining  Development  and  Saving),  a 
program  administered  by  the  Basque 
government  to  save  energy. 

DOC  Position.  We  found  that  only  TR 
received  a  grant  under  this  program  and 
have  determined  that  this  program  does 
confer  a  benefit 

Respondents'  Commeats 

Comment  1.  Respondents  contend  that 
the  Elepartmenf  8  preliminary 
determination  to  countervail  against  the 
entire  amount  of  the  DFE  rebate 
received  by  AHV  on  the  grounds  that  no 
information  was  supplied  with  respect 
to  purchased  inputs  is  unjustified  and 
contrary  to  the  methodology  applied  by 
the  Department  in  numerous  prior 
determinations,  including  its 
determination  with  respect  to  the  DFE 
received  by  AffV  in  its  countervailing 
duty  determination  with  respect  to 
Certain  Carbon  Steel  Roducts. 


DOC  Position.  In  calculating  the 
amount  of  overrebate  conferred  by  the 
DFE  on  each  of  the  Spanish  companies, 
the  Department  estimates  the  amount  of 
indirect  taxes  pai4  by  each  conpany  on 
its  physically  incorporated  inputs. 
Because  integrated  producers  do  not  pay 
turnover  taxes  on  their  final  stage  inputs 
(in  this  case,  billets),  we  do  not  believe 
it  is  appropriate  to  include  an  estimate 
of  indirect  taxes  paid  oa  these  inputs  in 
our  calculation  of  the  total  indirect  tax 
incidence.  ThCTcfore.  for  each  of  the 
companies  under  investigation,  we 
requested  information  on  the  amount  of 
indirect  taxes  actually  paid  on 
purchased  inputs,  and  on  the  portion  of 
those  purchased  inputs  physically 
incorporated  in  the  final  product  Where 
this  information  was  not  provided,  we 
have  used  best  information  available 
and  coantervailed  the  entire  DFE  rebate. 

Comment  2.  Respondents  contend  that 
the  long-term  benchmark  rate  used  by 
the  Department  to  calculate  subsidies 
for  long-term  preferential  loans  should 
nat  be  ^e  average  maximum  long-term 
commercial  interest  rate,  but  raAer  the 
weighted-average  interest  rate  actually 
paid  on  the  companies'  long-term 
commercial  loans  during  die  period  of 
investigation. 

DOC  Position.  In  our  final 
determination,  we  have  used  the 
national  average  interest  rate  for  loans 
"of  over  three  years"  published  m  the 
Boletin  Estadistico  as  the  benchmaric  for 
loans  to  creditworthy  companies.  For 
lack  of  company-specific  rates,  we  have 
determined  that  this  rate  is  the 
appropriate  long-term  benchmark, 
because  it  reflects  the  national  average 
long-term  commercial  borrowing 
experience.  For  uncreditworthy 
companies,  it  is  Department  policy  to 
measure  loan  benefits  by  finding  the 
highest  long-term  commercial  interest 
rate  commonly  available  and  adding  a 
"risk  premium".  In  Spain,  this  rate  is  the 
maximum  rate  on  long-term  loans 
published  in  the  Boletin  Estadistico. 

Comment  3.  Respondents  contend  that 
the  weighted-average  cost  of  capital 
used  by  the  Department  is  excessive 
since  the  erroneously  high  long-term 
benchmark  interest  rates  were  also  used 
as  an  estimate  of  the  weighted  cost  of 
capital.  They  contend  that  this  results  in 
a  further  overstatement  of  the  subsidy 
from  long-term  preferential  financing. 

DOC  Position.  It  is  the  Department's 
policy  to  use  (he  company-specific 
weighted-average  cost  of  capital  as  the 
discount  rate  for  valuing  benefits  that 
are  allocated  over  time.  One  element  of 
the  weighted-average  cost  of  capital  is 
the  firm's  marginal  cost  of  bng-term 
debt.  Wheik  we  have  no  company- 
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speciHc  cost  of  debt  we  use  the  long- 
tenn  benchmark  interest  rate.  The 
choice  of  this  rate  to  represent  the  firm's 
marginal  cost  of  debt  is  not  erroneous. 
Nor  does  it  overstate  the  value  of  the 
subsidy. 

Comment  4.  Respondents  contend  that 
the  Department's  determination  with 
regard  to  the  uncreditworthiness  of 
AHV  is  erroneous  because  it  is  based 
solely  upon  various  financial  indicators 
calculated  from  its  financial  statements. 
Respondents  argue  that  the  Department 
can  and  must  take  into  consideration  the 
ability  of  the  company  to  obtain 
commercial  loans,  and  that  if  the 
company  is  able  to  obtain  commercial 
loans  without  a  government  guarantee, 
then  the  Dcparment  should  ignore 
financial  ratios  and  determine  the 
company  to  be  creditworthy. 

DOC  Position.  We  disagree.  We 
believe  a  determination  of 
creditworthiness  should  be  based  on 
several  factors  including,  but  not  limited 
to.  the  availability  of  credit  fitjm 
commercial  sources.  It  is  often  possible, 
for  instance,  for  uncreditworthy 
companies  to  obtain  short-term 
commercial  credit  because  of  the  low 
level  of  risk  associated  with  short-term 
debt  and  the  frequent  existence  of 
security. 

Comment  5.  Respondent  contend  that 
in  its  preliminary  determination,  the 
Depa.-tment  calculated  a  subsidy  for  a 
nimiber  of  loans  made  to  AHV  by 
private  banks  which  did  not  benefit 
fit)m  an  INI  guarantee.  Inasmuch  as 
these  private  bank  loans  were  not 
mandated  by  the  Spanish  government 
and  do  not  benefit  from  INI  guarantees, 
the  Department  has  no  basis  on  which 
to  determine  these  loans 
countervailable. 

DOC  Position.  At  verification,  we 
found  evidence  of  government 
involvement,  as  a  result  of  which  the 
banks'  decision  to  grant  these  loans  was 
linked  by  verbal  agreement  to  a 
government  loan  under  Law  60/1978; 
therefore,  to  determine  whether  AHV 
received  a  countervailable  benefit,  we 
compared  the  interest  rates  on  these 
loans  with  our  long-term  commercial 
benchmark. 

Comments.  Respondents  contend  that 
during  verification,  the  companies 
provided  the  Department  with 
information  on  the  cost  of  commercial 
loan  guarantees.  Respondents  suggest 
that  this  cost  be  used  as  a  benchmark 
against  which  the  cost  of  INI  guarantees 
can  be  compared  for  purposes  of 
calculating  the  subsidy. 

DOC  Position.  We  did  not  receive 
adequate  information  during  verification 
to  determine  the  cost  of  comparable 
commercial  guarantees;  therefore,  in 


calculating  subsidies  on  government- 
guaranteed  loans,  we  compared  the 
interest  rates  on  these  loans  with  our 
benchmark  interest  rates  in  accordance 
with  the  method  specified  in  our 
Subsidies  Appendix  (49  FR  18019). 

Comment  7.  Respondents  contend  that 
in  the  absence  of  evidence  establishing 
that  the  benefit  of  any  subsidy  accorded 
a  supplier  of  steel  inputs  was  in  fact 
passed  on  in  the  input  price  paid  by  the 
companies  under  investigation,  there 
can  be  no  basis  for  determining  that 
OCTG  products  received  the  benefit  of 
any  subsidy  on  suppliers  of  such  steel 
inputs. 

DOC  Position.  We  agree.  During 
verification  we  found  no  evidence  that 
the  companies  under  investigation 
received  a  competitive  benefit  from 
purchases  of  subsidized  steel  inputs. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  data  used  in  making 
our  final  determination.  During  this 
verification  we  followed  normal 
procedures,  including  inspection  of 
documents  and  inspection  of  the 
manufacturer's  production  methods  and 
records. 

Suspension  of  Liquidation 

The  suspension  of  liquidation  ordered 
in  our  preliminary  affirmative 
countervailing  duty  determination  shall 
remain  in  effect  until  further  notice.  The 
net  subsidy  for  each  firm  is  as  follows: 
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ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

If  the  ITC  determines  that  material 
injury  or  the  threat  of  material  injury 
does  not  exist,  this  proceeding  will  be 
terminated  and  all  estimated  duties 


deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  the  Customs 
Service  to  assess  countervailing  duties 
on  all  entries  of  OCTG  from  Spain 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
suspension  of  liquidation,  and  to  require 
a  cash  deposit  for  an  amount  equal  to 
the  net  subsidy  amount  indicated  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

This  notice  is  published  pursuant  to 
section  705(d)  of  tiie  Act  (19  U.S.C. 
1671(d)). 

Dated:  November  20. 1984. 
WiUiam  T.  Archey. 
Acting  Assistant  Secretary  for  Tradt* 
Administration. 
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(A-537-007) 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Valves, 
Couplings,  Nozzles  and  Connections, 
of  Brass,  Suitable  for  Use  In  Interior 
Fire  Protection  Systems,  From  Italy 

agency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  We  determine  that  certain 
valves,  couplings,  nozzles  and 
connections,  of  brass,  suitable  for  use  in 
interior  fire  protection  systems,  from 
Italy  (fire  protection  products)  are  being 
sold,  or  are  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value.  We 
have  notified  the  United  States 
International  Trade  Commission  (ITC) 
of  our  determination,  and  we  have 
directed  the  U.S.  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  the  subject  merchandise.  We 
have  directed  the  U.S.  Customs  Service 
to  require  a  cash  deposit  or  the  posting 
of  a  bond  for  each  such  entry  in  an 
amount  equal  to  the  estimated  dumping 
margin,  as  described  in  the"Suspension 
of  Liquidation"  section  of  this  notice. 

EFFECTIVE  DATE:  November  30, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

)ulia  E.  Hathcox.  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  D.C.  20230;  telephone:  (202) 
377-0184. 
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StfPI»I.EMEfrrART  INFOWWATietC 
Final  Determination 

Based  on  our  investigation  and  in 
accordance  with  section  735(a)  of  the 
Tari^  Act  of  1930.  as  amended  (19 
U.S.C.  1673d(a))  (the  Act),  we  determine 
that  fire  protection  products  from  Italy 
are  being  sold  in  the  United  States  at 
less  than  fair  value,  within  the  meaning 
of  section  731  of  the  Act 

We  found  that  the  foreign  market 
value  of  fire  protection  products  from 
Italy  exceeded  the  United  States  price 
on  all  sales.  The  overall  weighted- 
average  margin  on  all  sales  compared  is 
3.47  percent 

Case  History 

On  January  3, 1964.  we  received  a 
petition  from  Badger-Powhatan,  a 
division  of  Figgie  International  Inc.,  on 
behalf  of  the  fire  protection  products 
industry  in  the  United  States.  In 
accordance  with  the  filing  retpiirements 
of  9  353.36  of  our  regulation»  (19  CFR 
353.3«),  the  petition  alleged  that  imports 
of  fire  protection  products  from  Italy  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value, 
within  the  meaning  of  section  731  of  the 
Act,  and  that  diese  imports  are 
materially  infuring,  or  threatening  to 
materially  injure,  a  United  States 
industry. 

After  reviewing  the  petition,  we 
determmed  it  contained  sufficient 
grounds  to  initiate  an  antidumping 
investigation.  We  notified  the  ITC  of  our 
action  and  initiated  the  investigation  on 
February  13, 1984  (49  FR  6396).  On 
March  1, 1984,  die  ITC  determined  that 
there  is  a  reasonable  indication  that 
imports  of  fire  protection  products  are 
materially  injuring  a  United  States 
industry. 

On  March  2, 1984,  we  presented  an 
antidumping  questionnaire  to 
Rubinetterie  A.  Giacomini  S.p.A. 
(Giacomini),  the  sole  Italian 
manufacturer  selling  the  subject 
merchandise  for  export  to  the  United 
States.  We  received  a  response  from 
Giacomini  on  April  20, 1984.  On  July  2, 
1984,  we  preliminarily  determined  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  fire  protection  products 
from  Italy  are  being,  or  are  likely  to  be, 
sold  at  less  than  fair  value.  On  July  9-13. 
1984,  we  verified  Giacomini's  response. 
On  August  20. 1984.  we  published  a 
notice  postponing  our  final 
determination  from  September  17. 1984. 
until  November  23, 1984.  at  the  request 
of  counsel  for  the  respondent  in 
accordance  with  section  735(a)(2)(A)  of 
the  Act  (49  FR  32296).  We  received 
supplementary  responses  on  August  13, 
August  20,  and  September  17. 1984.  and 


verified  these  responses  in  Italy  during 
the  period  October  24-28, 1984. 

On  October  16, 1984,  in  accordance 
with  requests  fi^m  counsel  for  petitioner 
and  counsel  for  respondent,  a  public 
hearing  was  held. 

Scope  of  lovestigatioo 

The  merchandise  covered  by  this 
investigation  includes:  Fire  hose       '  f> 
couplings  (IV^  and  2 '/9  inch),  fog/         * 
straight  stream  nozzles  (1%  and 
2\6inch).  angle-type  hose  gate  valves 
(1  Vi  and  2\'t  inch),  wedge-disc  hose  gate 
valves  (2  Vs  inch),  single  and  double 
clapper  Siamese  fire  department 
connections  (2  Mi  inch  inlets  and  4  inch 
outlets),  pressiu-e  restricting  valves,  and 
pressure  regulating  valves.  This 
merchandise  is  currently  classified 
under  the  following  item  niusbers  of  the 
Tariff  Schedules  of  the  United  States 
(Annotated):  fire  hose  couplings — 
657.3540.  fog/straigbt  stream  nozzles— 
680.1480.  angle-type  hose  gate  valves — 
680.1440,  wedge-disc  hose  gate  valves — 
680.1430,  single  and  double  clapper 
Siamese  fire  department  connections — 
680.1420,  pressure  restricting  valves — 
680.1440,  and  pressure  regulating 
valves — 680.2740. 

Fair  Vahie  Comparison 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value. 
we  compared  the  United  States  price 
with  home  market  prices,  third  country 
prices  or  constructed  value.  We  used 
home  market  sales  of  nozzles,  wedge- 
disc  hose  gate  valves,  couplings  and 
angle  hose  gate  valves  for  purposes  of 
comparison.  We  used  sales  to  Canada  of 
Siamese  connectors  and  pressure 
restricting  valves  for  purposes  of 
comparison.  Since  the  pressure 
regulating  valves  were  sold  only  in  the 
United  States,  we  used  constructed 
value  as  our  basis  for  comparison. 

The  use  of  Italian  home  market  prices 
for  nozzles,  wedge-disc  hose  gate 
valves,  couplings  and  angle  hose  gate 
valves  represents  a  departure  from  our 
preliminary  determination,  in  which  we 
used  sales  to  Canada  of  such  or  similar 
merchandise  as  the  basis  for  our 
comparisons.  Following  the  preliminary 
determination,  the  Department 
determined  that  for  the  previously 
mentioned  products  sales  of  such  or 
similar  merchandise  did  exist  in  the 
home  market  during  the  period  of 
investigation. 

United  SUtes  Price 

As  provided  in  section  772  of  the  Act. 
we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price,  because  the 


merchandise  was  sold  to  unrelated  U.S. 
purchasers  prior  to  its  importation  into 
the  United  States.  We  calculated  the 
piut:hase  price  based  on  the  F.O.B.,  C.  & 
F.,  or  C.LF.,  packed  price  to  unrelated 
U.S.  customers. 

We  made  deductions,  where 
appropriate,  for  inland  fi*eight.  marine 
insurance,  ocean  freight  and  a  surcharge 
for  less  than  container/load  shipments. 

Foreign  Market  Value 

In  accordance  with  section  773  of  the 
Act.  we  based  foreign  market  value  on 
the  F.O.B..  deliverpd,  packed  prices  or 
ex-factory,  packed  prices  of  nozzles, 
angle  hose  gate  valves,  wedge-disc  hose 
gate  valves,  and  couplings  sold  in  the 
Italian  home  market.  We  compared 
identical  merchandise  where  possible. 
Where  no  identical  merchandise  was 
sold  in  the  home  market  we  made 
coftiparisons  in  accordance  with  section 
771(16](B)  or  (C)  of  the  Act. 

For  these  four  product  categories,  we 
made  deductions,  where  appropriate,  for 
foreign  inland  freight.  Giacomini 
reported  average  inland  freight  charges 
for  all  lines  of  merchandise  sold  in  its 
home  market  We  were  able  to  ascertain 
an  amount  for  inland  freight  specifically 
related  to  sales  of  the  merchandise 
under  investigation.  We  have  used  this 
verified  weighted-average  am«>unt  in 
making  these  deductions.  We  also 
deducted  home  market  pecking  costs 
and  added  the  costs  of  U.S.  packing.  We 
made  adjustments,  ivhere  appropriate, 
for  physical  differences  in  the 
merchandise  in  accordance  with  section 
773(a)(4)(C)  of  the  Act  Adjustments  for 
differences  in  the  merchandise  were 
based  on  differences  in  the  cost  of 
material,  direct  labor,  and  directly 
related  factory  overhead.  We  also 
adjusted,  where  appropriate,  for 
differences  between  the  commission  on 
sales  in  the  Italian  market  and  indirect 
selling  expenses  in  the  U.S.  market  in 
accordance  with  19  CFR  353.15(c). 
Further  adjustments  were  made  for 
differences  in  credit  terms  between  the 
home  market  and  U.S.  market.  We 
disallowed  a  five  percent  adjustment  to 
the  gross  price  for  before  sale 
warehousing  as  this  claim  was  not  in 
accordance  with  19  CFR  353.15(a).  We 
also  disallowed  a  claim  for  publicity 
costs,  because  such  costs  were  not 
attributable  to  a  letter  sale  of  the 
merchandise  by  a  purchaser.  We  did  not 
allow  a  claim  for  a  quantity  discount 
because,  although  respondent  alleged 
cost  justifications  for  selected  models, 
respondent  did  not  demonstrate  that  this 
discount  was  granted  on  all  sales  of 
comparable  quantities.  We  also  did  not 
allow  a  claim  for  expenses  paid  to  the 
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home  market  sales  personnel  of 
Ciacomini  as  part  of  that  company's 
compensation  plan  because  these 
expenses  were  indirect  selling  expenses 

Foreign  market  value  for  single  and 
double  Siamese  fire  department 
connections  and  pressure  restricting 
valves  was  based  on  the  F.O.B.,  packed 
prices  of  Canadian  sales.  We  made 
similar  merchandise  comparisons  in 
accordance  with  section  771(16)(B)  of 
the  Act. 

We  made  deductions,  where 
appropriate,  for  foreign  inland  freight. 
We  made  adjustments  for  physical 
differences  in  the  merchandise  in 
accordance  with  section  773(a)(4)(C|  of 
the  Act.  Such  adjustments  for 
differences  in  the  merchandise  were 
based  on  differences  in  the  cost  of 
material,  direct  labor,  and  directly 
related  factory  overhead.  We  made 
adjustments  for  differences  in  credit 
expenses  in  the  United  States  and 
Canadian  markets.  Since  these  two 
product  categories  were  sold  in  identical 
packed  conditions  in  the  U.S.  and 
Canadian  markets,  no  adjustment  was 
made  for  packing  when  comparing  these 
sales. 

We  did  not  allow  a  claim  for  a 
quantity  discount  because,  although 
respondent  alleged  cost  justification  for 
selected  models,  respondent's  sales 
listing  did  not  demonstrate  that  this 
discount  was  granted  on  comparable 
quantities  of  all  sales. 

For  the  pressure  regulating  valves,  we 
used  constructed  value.  Where  we  used 
constructed  value  as  a  basis  for  foreign 
market  value,  we  calculated  it  to  include 
the  costs  of  materials,  fabrication, 
general  expenses,  profit  and  cost  of 
packing.  We  found  that  respondent's 
general  expenses  were  greater  than  10 
percent  of  materials  and  fabrication: 
therefore,  we  used  respondent's  general 
expenses.  We  found  that  respondent's 
proHt  was  larger  than  B  percent  of 
material,  fabrication  and  general 
expenses;  therefore,  we  used 
respondent's  profit 

Petitioner's  Conunents 

Comment  1.  Petitioner  states  that 
foreign  market  value  for  the  A7/1 
adjustable  fog/straight  stream  nozzle 
should  be  based  on  home  market  prices 
reasonably  contemporaneous  with 
export  prices  to  the  United  States. 
Petitioner  further  states  that  where  no 
home  market  sales  of  the  A7/1  were 
made  near  the  date  of  export  of  the  A7 
to  the  United  States,  the  Department 
should  rely  upon  offers  for  sale  as  the 
basis  for  foreign  market  value. 

DOC  Position.  For  purposes  of  the 
final  determination,  we  found  and  used 
actual  sales  of  the  A7/1  nozzle  made  in 


the  Italian  market  during  the  period  of 
investigation.  Ciacomini  made  sufficient 
sales  of  this  product  in  the  home  market 
during  the  period  of  investigation  to 
warrant  the  comparison  of  actual  sales 
in  the  home  market  to  sales  to  the 
United  States.  Since  we  used  actual 
sales,  petitioner's  comment  that  we 
should  use  offers  of  sale  is  moot  and 
need  not  be  addressed. 

Comment  2.  Petitioner  states  that  the 
R55  wedge-disc  hose  gate  valve  sold  in 
the  Italian  market  should  be  considered 
similar  to  the  A53  wedge-disc  hose  gate 
valve  sold  by  Ciacomini  in  the  United 
States  and  that  the  Department  should 
base  foreign  market  value  of  the  A53 
wedge-disc  hose  gate  valve  on  the  sales 
price  or  offered  price  of  the  2Vt  inch  R55 
wedge-disc  hose  gate  valve  sold  in  Italy. 
Petitioner  further  comments  that  the  R55 
gate  valve  in  comparable  merchandise 
as  it  is  used  for  "like"  purposes;  namely, 
the  control  of  a  flow  of  water  in  a 
straight  stream  in  a  stand  pipe  system. 

DOC  Position.  We  agree.  The 
Department  had  determined  that  the  R55 
wedge-disc  hose  gate  valve  sold  in  Italy 
is  similar  merchandise  to  the  wedge-disc 
hose  gate  valve  sold  by  Ciacomini  in  the 
U.S.  market  in  accordance  with  section 
^771(16){C)  of  the  Act.  During  the  course 
of  verification,  the  Department 
determined  that  construction  of  the  R55 
was  closely  related  to  that  of  the  A53.  In 
addition  we  found  the  R55  and  A53 
valves  to  be  of  the  same  class  or  kind 
and  used  for  like  purposes,  that  is,  to 
control  a  flow  of  water  in  a  straight 
stream  in  a  stand  pipe  system.  The  R55 
is  sold  on  an  individual  basis  in  the 
home  market.  During  the  course  of 
verification,  we  could  not  establish  that 
the  R55,  as  an  individual  product,  is 
used  in  the  Italian  market  only  for 
plumbing  and  heating  and  not  for  fire 
protection  purposes.,We  verified  that 
customers  in  the  Italian  market  who 
purchase  fire  protection  products  also 
purchase  the  R55  as  an  individual  unit. 
Therefore,  we  do  not  consider  the  fact 
that  the  R55  is  part  of  a  large  unit  used 
for  fire  protection  purposes  (A20)  to  be 
relevant  to  our  decision  that  the  R55  is 
similar  merchandise  to  the  A53.  Thus  we 
determine  that  the  R55,  on  an  individual 
basis,  is  similar  to  the  A53. 

Considering  the  statutory  preference 
for  comparing  merchandise  sold  to  the 
United  States  to  the  sold  in  the  country 
of  exportation,  the  Department  had 
determined  that  the  R55  valve  is  the 
proper  comparison  for  the  A53  valve  for 
this  final  determination.  Accordingly, 
we  have  not  used  the  Canadian  market 
sales  of  A56  angle  hose  gate  valves  that 
were  used  for  our  preliminary 
determination  comparisons. 


Comment  3.  Petitioner  states  that  the 
A20  truck  couplings  produced  in  Italy  by 
Ciacomini  perform  the  identical  function 
in  Italy  as  Siamese  fire  department 
connections  in  the  United  States. 
Petitioner  states  that  these  articles  are 
"such  or  similiar"  merchandise  to  the 
Siamese  fire  department  connections 
sold  by  Ciacomini  to  the  United  States. 
According  to  petitioner,  the  truck 
coupling  is  used  in  the  Italian  home 
market  in  the  same  manner  and  for  the 
same  purpose  as  a  fire  department 
connection  in  the  United  States;  that  is, 
both  the  truck  coupling  and  the  Siamese 
connector  permit  a  fire  truck  to  attach  a 
hose  to  a  building  and  to  pump  water 
into  the  building  to  supplement  the 
municipal  water  supply  and  to  increase 
the  pressure  of  the  water  going  into  the 
stand  pipe  system. 

DOC  Position.  We  disagree.  The 
Department  has  determined  that  the  A20 
truck  coupling  sold  in  Italy  cannot  be 
considered  such  or  similiar  merchandise 
within  the  meaning  of  the  statute  when 
compared  to  Siamese  fire  department 
connections  in  the  United  States.  First, 
the  Siamese  clapper  and  the  A20  truck 
coupling  are  quite  different  in 
appearance.  They  are  composed  of 
different  components,  with  the  clapper 
being  made  mainly  of  brass  and  the  A20 
being  composed  of  brass,  steel, 
aluminum,  rubber  and  other  materials. 
The  working  components  of  these  two 
items  differ  considerably.  The  A20 
consists  of  four  different  valves,  each 
having  a  specific  function  and  each 
having  a  certain  number  of  subparts. 
The  double  Siamese  clapper,  however, 
consists  merely  of  a  body,  two  clappers 
and  pinlug  swivels.  Thus,  we  feel  that 
these  two  products  are  different,  rather 
than  similiar,  in  terms  of  both  material 
components  and  parts. 

In  addition  the  Siamese  clapper  and 
the  A20  truck  coupling  are  not  similiar  in 
the  purposes  for  which  used  under 
either  section  771(16){B)  or  (C)  of  the 
Act.  The  double  Siamese  clapper  has  the 
sole  purpose  of  providing  an  auxiliary 
inlet  to  supplement  the  fire  protection 
water  supply.  The  A20  also  prevents 
contamination  of  the  municipal  water 
supply  when  the  fire  protection  system 
is  in  use  and  also  prevents  possible 
backflow  problems.  The  four  different 
valves  on  the  A20  serve  two  purposes, 
the  prevention  of  backflows  and 
unacceptably  high  water  pressure.  The 
A20's  relief  valve  works  as  a  safety 
measure  to  prevent  increased  water 
pressure  from  contaminating  the 
municipal  water  supply,  while  the  ^ 

swivel  valve  and  gate  valve  start,  stop, 
and  control  the  flow  of  water  during 
operation. 
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In  light  of  this,  the  Department  used 
Canadian  sales  of  Siamese  clappers  to 
compare  with  sales  of  Siamese  clappers 
in  the  United  States  for  this  final 
determination. 

Comment  4.  Petitioner  states  that 
Ciacomini's  home  market  sales  response 
discloses  that  the  alleged  total 
quantities  of  nozzles,  couplings,  and 
valves  do  not  agree  with  the  quantity  of 
merchandise  set  forth  in  other 
Ciacomini  sales  material.  In  addition, 
petitioner  states  that  the  total  realized 
selling  valves  submitted  for  sales 
between  August  1, 1983,  and  January  31. 
1984,  do  not  agree  with  the  totals  for 
each  product  reported  in  the  home 
market  sales  computer  printout. 

DOC  Position.  The  Department 
recognizes  that  certain  discrepancies 
regarding  the  q'jantity  of  merchandise 
and  overall  sales  vales  exist  when 
comparing  certain  Ciacomini  sales 
material  and  ihe  home  market  sales 
computer  printout.  We  must  point  out 
that  respondent's  invoicing  procedures 
are  not  computerized.  For  purposes  of 
submitting  this  response,  respondent 
manually  gathered  invoices  and  put  the 
information  required  from  them  into  a 
form  usable  for  producing  a 
computerized  response.  The  Department 
recognizes  that  Ciacomini's  response 
may  be  characterized  by  some  slight 
discrepancies.  However,  these 
discrepancies  are  too  minor  to  warrant  a 
rejection  of  the  entire  Ciacomini 
response. 

Comment  5.  Petitioner  states  that  the 
Department  should  not  permit  any 
adjustments  to  foreign  market  value  for 
quantity  discounts  claimed  as  a 
deduction  by  Ciacomini.  Petitioner 
states  that,  with  regard  to  these  claimed 
quantity  discounts,  Ciacomini  has  failed 
to  show  that  there  are  cost  savings 
directly  attributable  to  the  production  of 
different  fire  protection  products  and 
that,  rather  than  a  cost-based  quantity 
discount,  the  quantity  discount  is 
nothing  more  than  a  selling  device  to 
obtain  long-term  contracts  from  U.S. 
customers.  Petitioner  has  pointed  out 
that  quantity  discounts  have  been  given 
by  Ciacomini  on  certain  shipments  of 
lesser  quantities  and  not  on  certain 
shipments  of  greater  quantities.  Thus, 
petitioner  states  that  the  discount  is  not 
shown  to  be  based  on  the  actual 
quantity  purchased,  but  is  allegedly  the 
result  of  savings  occasioned  by  the 
length  of  the  contract.  Petitioner  states 
that  the  cost  justifications  presented  nre 
no  more  than  post  hoc  attempts  to  find 
savings  which  did  not  actually  accrue 
with  respect  to  specific  shipments  of 
specific  quantities. 

DOC  Position.  We  agree.  For  purposes 
of  the  final  determination,  the 


Department  has  disallowed  the  quantity 
discount  claimed  by  respondent  in  its 
U.S.  market.  The  Department  cannot 
accept  a  claim  for  adjustment  for 
differences  in  quantities  on  the  basis  of 
the  volume  of  sales  contracted  for  by  a 
particular  customer  unless  the  discount 
is  given  on  all  sales  of  comparable 
quantities.  Respondent  has  not 
submitted  sufficient  information  to 
demonstrate  that  such  savings  relate  to 
individual  sales,  and  there  are  sales  to 
the  U.S.  reflecting  no  discounts  that 
were  larger  volumes  that  those  to  which 
quantity  discounts  were  applied. 

Comment  6.  Petitioner  states  that  the 
Department  should  reject  alleged 
differences  in  credit  costs  and 
investigate  credit  terms  offered  to  U.S. 
customers.  Petitioner  states  the 
Department  verified  that  the  payment 
period  on  certain  selected  U.S.  invoices 
was  longer  than  90  days  as  reported  by 
Ciacomini  and  that,  as  a  result,  credit 
costs  are  higher  than  reported  in  the 
response.  Petitioner  also  states  that 
there  is  no  mention  in  the  verification 
report  of  whether  the  interest  rate  used 
to  compute  credit  costs  was  verified.  In 
addition,  petitioner  questions  the  credit 
costs  shown  in  the  home  market 
questionnaire  response.  Petitioner 
indicates  that  Italian  credit  costs  may  be 
overstated. 

DOC  Response.  During  the  course  of 
verification  of  the  U.S.  response,  the 
Department  did  find  that  the  payment 
period  for  certain  U.S.  invoices  was 
longer  than  the  90  days  reported  by 
Ciacomini.  The  Department  did  verify 
the  interest  rates  used  in  calculating  the 
U.S.  credit  costs.  All  of  the  above  was 
taken  into  consideration  for  purposes  of 
this  final  determination.  In  addition, 
Ciacomini's  home  market  credit 
percentages,  used  to  report  credit 
expense,  were  verified  and  no 
discrepancies  were  found. 

Comment  7.  Ciacomini  exported  the 
models  A165  and  A167  pi«ssure  control 
valves  to  the  United  States  during  the 
period  of  investigation.  Since  there  were 
no  home  market.  Canadian  or  sales  to 
other  third  countries  of  these  articles, 
the  Department,  for  purposes  of  its 
preliminary  determination,  based  the 
foreign  market  value  of  these  products 
on  constructed  value.  The  production 
costs  upon  which  these  constructed 
values  were  based  were  verified  by  the 
Department.  Petitioner  states  that  this 
verification  covered  only  the  cost  of 
materials,  processing  costs,  and  selling 
and  general  administrative  expenses. 
Petitioner  states  there  is  no  mention  in 
the  verification  of  depreciation,  research 
and  development  costs,  and  tooling 
costs  which  one  could  expect  to  be 


found  in  the  case  of  "prototypes"  with 
"problematic  engineering  configuration." 

DOC  Position.  Processing  costs 
includes  such  items  as  labor  and  factory 
overhead,  the  latter  of  which  in 
Ciacomini's  case  is  composed  of  nearly 
twenty  separate  accounts  and  was 
included  in  the  constructed  value  of 
models  A185  and  A167.  There  is  no 
specific  account  entitled  research  and 
development  (R  &  D).  However,  costs 
associated  with  R&D  are  accumulated 
through  overhead  and  labor  accounts, 
specifically,  through  the  accounts 
labelled  tests  and  inspections,  worker 
wages  and  employee  salaries, 
maintenance  and  repair  of  machinery, 
and  equipment  and  tooling.  Therefore, 
the  Department's  calculations  of 
constructed  value  accounted  for  all 
elements  of  costs. 

Comment  8.  While  Ciacomini  claims  it 
does  not  sell  pressure  restricting  valves 
in  the  home  market  petitioners  notes 
the  inclusion  of  a  "pressure  restricting 
device"  in  Ciacomini's  literature 
discussing  Italian  fire  protection 
products  in  general.  Petitioner  questions 
whether  or  not  Ciacomini  sells  such  a 
pressure  restricting  valve  in  the  home 
market  and  states  that  investigation  of 
this  question  is  necessary. 

DOC  Position.  At  verification,  the 
Department  made  #very  effort  to 
ascertain  whether  Ciacomini  sells 
pressure  restricting  valves  for  fire 
protection  purposes  in  the  home  market 
As  a  result  the  Department  has 
determined  that  Ciacomini  does  not  sell 
a  pressure  restricting  valve  in  Italy. 
Therefore,  the  Department  has  used 
pressure  restricting  valves  sold  by 
Ciacomini  in  a  third  country,  Canada, 
for  comparison  to  the  pressure 
restricting  valves  sold  in  the  United 
States. 

Comment  9.  Petitioner  notes  that 
respondent  has  claimed  an  adjustment 
for  publicity  costs  in  its  Italian  sales 
response.  Petitioner  states  that  absent 
information  that  respondent  incurred 
these  publicity  costs  on  behalf  of  its 
customers'  resales,  this  adjustment  is 
not  permissible. 

DOC  Position.  We  agree.  During  the 
course  of  verification,  the  Department 
found  no  evidence  that  the  publicity 
costs  claimed  as  an  adjustment  by 
Ciacomini  were  made  on  behalf  of 
customer  resale  efforts.  According  to  19 
CFR  353.15(b),  "allowances  generally 
will  not  be  made  for  differences  in 
advertising  and  other  sellings  costs  of  a 
seller  unless  such  costs  are  attributable 
to  a  later  sale  of  the  merchandise  by  a 
purchaser."  In  accordance  with  our 
regulations,  the  Department  did  not 
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allow  this  adjustment  for  purposes  of 
the  final  detenninatioa 

Comment  10.  Petitioner  states  that 
production  cost  figures  for  Giacomini's 
home  market  and  U.S.  market  products 
are  understated  in  Giacomini's 
supplemental  submission  when 
compared  to  the  cost  figures  found  in 
Giacomini's  original  questionnaire 
response.  Petitioner  states  that,  in  view 
of  this,  the  Department  should  use  the 
cost  differences  present  in  the  original 
questionnaire  response  for  purposes  of 
the  final  determination. 

DOC  Position.  During  verification  of 
the  original  response,  the  Department 
discovered  that  the  company  had 
provided  costs  which  did  not  correlate 
to  the  period  of  investigation.  Instead, 
the  company  has  extracted  the  most 
current  information  available  from  its 
accounting  records. 

As  discussed  in  the  verification 
report,  the  Department  requested  that 
the  response  be  re-worked  using 
information  corresponding  to  the  period 
of  investigation.  The  revised  costs  were 
those  which  were  verified.  The  most 
significant  change  between  the  two 
responses  occurred  in  the  area  of  raw 
materials,  where  the  prices  paid  for 
brass  increased  substantially  during  the 
period.  There  were  no  changes  in  the 
methodology  used  to  allocate  expenses 
to  the  products. 

Comment  11.  Counsel  for  petitioner 
requested  that  the  Department  make  a 
detemination  regarding  the  proper  basis 
for  comparison  of  Giacomini's  sales  to 
the  United  States.  Petitioner  pointed  out 
that  while  identical  products  may  not 
have  been  sold  in  the  home  market 
products  which  could  be  considered 
similar  merchandise  possibly  were 
being  sold  in  the  home  market 
Petitioner  pointed  out  that  similar  home 
market  products  would  be  statutorily 
preferred  for  comparision  purposes  to 
similar  or  identical  products  sold  in  a 
third  country,  Canada  in  this  case. 

DOC  Position.  In  its  April  20, 1984. 
questionnaire  response,  respondent 
provided  a  Usting  of  all  Canadian  sales 
and  all  U.S.  sales  of  the  merchandise 
luider  investigation.  The  Department 
determined  to  use  the  Canadian  sales  of 
straight  stream/fog  nozzles,  wedge-disc 
hose  gate  valves,  angle  hose  gate  valves. 
couplings  and  connectors  as  the  basis 
for  comparision  for  purposes  of  the 
preliminary  determination.  For  pressure 
regulating  valves  we  used  constructed 
value  s.nce  there  were  no  sales  of 
similar  merchandise  in  the  home  market 
or  to  third  countries.  After  the 
preliminary  determination,  the 
Department  requested  that  respondent 
submit  a  listing  of  all  products  sold  in 
the  home  market  which  could  be 


considered  as  fire  protection  products. 
The  Department  determined  that  similar 
wedge-disc  hose  gate  valves,  couplings 
and  hose  gate  valves  and  identical 
straight  stream/fog  nozzles  were  being 
sold  in  the  home  market.  The 
Department  requested  home  market 
sales  listings  from  Giacomini  for  all 
those  products.  In  response,  Giacomini 
submitted  a  home  market  sales  listing 
which  included  angle  hose  gate  valves, 
straight/stream  fog  nozzles,  and  fire 
hose  couplings.  Upon  further  request 
from  the  Department,  respondent 
submitted  sales  of  the  R55  wedge-disc 
hose  gate  valve.  According  to 
respondent.  Siamese  connectors  and 
pressure  restricting  valves  were  not  sold 
in  the  home  market  during  the  period  of 
investigation.  As  this  was  substantiated 
during  our  verification,  we  considered 
Canadian  sales  of  Siamese  connectors 
as  the  proper  basis  of  comparision  for 
our  final  determination. 

An  explanation  of  the  Department's 
decision  that  similiar  merchandise,  or 
identical  merchandise  in  the  case  of  the 
fog  nozzles  (See  DOC  position  in 
response  to  Petitioner's  Comment  1), 
was  sold  in  the  home  market  during  the 
period  of  investigation  follows.  In 
examining  the  similiar  merchandise 
question,  the  Department  looked  to  the 
criteria  for  similiar  merchandise  as 
hsted  in  section  771  [16)  of  the  Act.  To  be 
viewed  as  similiar  merchandise,  under 
section  771(16)(C)  of  the  Act 
merchandise  must  be:  (a)  Produced  in 
the  same  country  and  of  the  same 
general  class  or  kind  as  the  merchandise 
which  is  the  subject  of  the  investigation. 
(b)  like  that  merchandise  in  the  purposes 
for  which  used  and  (c)  such  that  the 
administering  authority  determines  may 
be  reasonably  compared  with  that 
merchandise.  First,  the  Department 
determined  that  all  products  involved  in 
this  discussion  are  produced  in  Italy, 
manufactured  by  Giacomini.  and  are  of 
the  same  general  class  or  kind  of 
merchandise  subject  of  this 
investigation.  Specifically,  we 
determined  that  the  USA-A70  coupling 
1  Vt  inch  and  the  USA-A70  coupling  2"^ 
inch  are  both  similar  to  both  the  Italian 
A9/1  coupling  set  1  ¥t  inch  and  the 
Italian  AlO/l  coupling  set  2Vi  inch  in 
general  physical  characteristics  in  that 
all  are  produced  by  the  same 
manufacturing  process,  consist  of  the 
same  component  parts,  show  similarity 
in  weight  and  are  produced  from  the 
same  major  material  component  brass. 
We  also  determined  that  both  the  USA- 
A56  hose  gate  valve  1^^  inch  and  the 
USA-A56  hose  gate  valve  ZVt  inch  are 
similiar  to  both  the  Italian  AlV^  hose 
gate  valve  1 V^  inch  and  Italian  A  12/3 
zy»  inch  hose  gate  valve  in  general 


physical  characteristics  in  that  all  are 
produced  by  the  same  manufacturing 
process,  consist  of  the  same  component 
parts,  show  similiarity  in  weight,  and 
are  producad  from  the  same  major 
component  material,  brass.  We 
determined  that  the  USA-A70  coupling 
1 V^  inch,  the  USA-A70  coupling  2V^ 
inch,  the  Italian  A  9/1  coupling  set  1V4 
inch,  and  the  Italian  A  lO/l  coupling  set 
2'-^  inch  are  all  used  for  the  same 
purposes.  The  U.S.  and  Italian  couplings 
perform  the  same  function;  that  is. 
connecting  fire  hoses.  The  Italian 
couplings  are  externally  threaded  while 
the  U.S.  couplings  are  internally 
threaded.  However,  this  is  not  a 
significant  difference  as  the  two 
couplings  can  still  be  attached  to  fire 
hoses  and  can  be  use  to  extinguish  fires. 
The  U.S.  and  Italian  products  are 
produced  to  meet  different  testing 
specifications.  However,  it  is  possible  to 
use  and  Italian  coupling  in  the  United 
States  within  the  confines  of  its  testing 
paramerers,  and  vice  versa. 

We  determined  that  the  USA-A56 
hose  gate  valve  1V4  inch,  the  USA-56 
hose  gate  valve  2Vi  inch,  the  Italian  A 
1^  hose  gate  valve  IV^  inch  and  the 
Italian  A  12/3  2Vi  inch  hose  gate  valve     • 
are  all  used  for  the  same  purposes 
because  both  Italian  and  U.S.  angle  hose 
valves  are  used  similarly  for  the  control 
of  water  flow.  Regardless  of  the  fact  that 
Italian  angle  hose  valves  are  pressure 
tested  and  hydrostatically  tested  to 
withstand  pressures  lower  than  the  U.S. 
valves  which  are  tested  to  meet  United 
Laboratories  Underwriters  (UL) 
specifications,  the  two  valves  perform 
the  same  function  in  the  U.S.  market  as 
well  as  the  Italian  market 

The  Department  has  also  determined 
that  all  of  the  aforementioned  U.S. 
merchandise  may  be  reasonably 
compared  to  the  specified  Italian  home 
market  merchandise. 

Finally,  the  Department  decided  that 
the  fact  that  the  U.S.  products  were 
produced  to  meet  UL  standards,  while 
the  Italian  products  meet  other 
standards,  was  not  a  factor  which 
would  warrant  a  decision  that  the 
previously  mentioned  products  were  not 
similar. 

For  discussion  of  the  such  or  similiar 
issue  with  regard  to  the  R55  wedge-disc 
hose  gate  valve,  see  Petitioner's 
Comment  2. 

Comment  12.  Petitioner  states  that 
respondent  may  have  lowered 
production  costs  by  allocating  all 
production  costs  on  the  basis  of  labor 
hours  per  unit  rather  than  on  the  basis 
of  the  relative  weight  of  domestic  versus 
U.S.  products.  Petitioner  further  states 
that  examination  of  the  verification 
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report  suggests  that  costs  may  have 
been  attributed  to  units  on  the  basis  of 
labor  hours  or  machine  time. 

DOC  Position.  The  Department 
verified  the  methodology  used  to 
allocate  all  processing  costs  and  is 
satified  that  these  costs  were  properly 
allocated  on  the  basis  of  "machine 
time."  which  is  the  appropriate  basis  for 
the  allocation  of  processing  costs. 
"Machine  Time"  includes  machine, 
labor  and  other  expenses  which  are 
directly  identifiable  with  the  product  by 
the  time  required  for  production.  The 
amounts  were  reconciled  to  Giacomini's 
annual  financial  statements  to  ensure 
the  inclusion  of  all  expenses  in  the 
allocation  process. 

Comment  13.  Petitioner  notes  that  in 
respondent's  home  market  submission, 
indirect  selling  expenses  are  claimed  as 
an  adjustment  with  respect  to  all  home 
market  sales  in  which  a  commission 
was  not  paid. 

Petitioner  states  since  no  commissions 
have  been  claimed  as  a  deduction  h'om 
the  United  States  price,  no  allowance 
for  indirect  selling  expenses  can  be 
made  to  foreign  market  value. 

DOC  Position.  For  purposes  of  the 
final  determination,  the  Department  has 
not  allowed  respondent's  claim  for 
indirect  selling  expenses  in  the  home 
market  Because  respondent  has  claimed 
no  commissions  in  the  U.S.  market, 
indirect  selling  expenses  cannot  be 
allowed  as  an  adjustment  to  the  foreign 
market  value. 

Comment  14.  Petitioner  states  that  the 
Department's  verification  of  home 
market  data,  which  took  place  before 
respondent's  submission,  covered  cost 
figures  supporting  alleged  differences  in 
merchandise  only  for  the  A56  2Vi  inch 
angle  hose  gate  valve  sold  in  the 
Canadian  market  the  model  All  iVi 
inch  hose  gate  valve  sold  in  the  home 
market  and  the  A56  1^  inch  hose  gate 
valve  sold  in  the  United  States. 
Petitioner  notes  that  this  cost 
verification  was  conducted  prior  to  the 
supplemental  submission  by  Giacomini 
detailing  the  production  cost  of  all  home 
market  nozzles,  couplings,  and  valves. 
Petitioner  states  that  the  Department 
should  have  undertaken  a  verification  of 
the  new  submission. 

DOC  Position.  Anticipating  the 
possiblity  of  changes  in  market 
comparisons  from  those  used  in  the 
preliminary  determination,  the 
Department  selected  and  verified 
differences  in  merchandise  cost  data 
submitted  by  Giacomini  in  its  original 
submission.  As  no  discrepancies  were 
found,  we  do  not  feel  compelled  to 
verify  additional  difference  in 
merchandise  claims. 


Comment  15.  Petitioner  argued  that 
because  of  delays,  lack  of  narrative 
explanations,  inadequate  responses,  and 
factual  errors,  the  questionnaire 
response  and  respondent's  supplemental 
data  should  be  rejected  in  favor  of  using 
the  best  information  otherwise 
available. 

DOC  Position.  The  Department 
received  and  verified  all  information  it 
believes  necessary  in  order  to  reach  a 
final  determination.  The  Department 
was  able  to  verify  responses  and 
adjustments.  We  were  satisfied  at 
verification  that  the  underlying  bases  for 
adjustments  and  cost  of  production 
methodology  were  adequately 
explained. 

Respondent's  Comments 

Comment  1.  Respondent  requests  that 
the  Department  make  a  determination 
as  to  whether  Badger-Powhatan, 
petitioner,  is  truly  representative  of  the 
indu8try(ies)  on  behalf  of  which  it 
brought  this  petition.  Noting  the  ITC's 
decision  which  found  "seven  like 
products  and  seven  domestic  industries" 
and  the  ITC's  further  statement  that  "for 
several  products,  the  petitioner's  share 
of  the  market  was  not  large  enough  to 
render  it  representative  of  that 
particular  industry,"  repondent  requests 
that  the  Department  determine  whether 
petitioner  is  representative  of  any  of  the 
"domestic  industries  involved  in  this 
investigation."  In  addition,  respondent 
requests  that  should  the  Department 
find  that  Badger-Powhatan  is  not 
representative  of  any  of  the  seven 
domestic  industries,  the  scope  of  this 
investigation  be  modified  to  include 
only  those  industries  of  which  Badger- 
Powhatan  is  representative. 

DOC  Position.  After  fully  considering 
respondent's  arguments  regarding 
whether  Badger-Powhatan  has  properly 
filed  the  petition  in  this  case  on  behalf 
of  the  domestic  industry,  the 
Department  has  determined  that 
petitioner  does  have  legal  standing. 
First,  Badger-Powhatan  does  have  the 
support  of  the  industry  as  evidenced  by 
letters  written  by  Elkhart  Brass 
Manufacturing  Co.  and  John  W.  Moon, 
Inc.  in  support  of  the  petition.  In  its 
preliminary  determination,  the  ITC 
stated  that  the  only  three  manufacturers 
producing  a  full  line  or  nearly  full  line  of 
brass  components  for  fire  protection 
systems  are  the  petitioner,  Elkhart  and 
Moon.  In  discussing  the  question  of 
whether  Badger-Powhatan  filed  on 
behalf  of  the  domestic  industry, 
respondent  cities  action  taken  in  the 
Hot-Rolled  Carbon  Steel  Sheet  from 
Belgium  and  the  Federal  Republic  of 
Germany  (Gilmore  Steel).  In  seeking  to 
determine  whether  the  Gilmore  Steel 


Corporation  was  representative  of  the 
industry,  the  Department  sent  letters  to 
other  producers  asking  if  they  supported 
Gilmore's  petition.  It  determined  that  the 
vast  majority  of  domestic  producers  of 
the  merchandise  under  that 
investigation  were  opposed  to  the 
petition.  Consequently,  the  Department 
dismissed  Gilmore's  petition.  "This, 
however,  is  not  the  case  with  Badger- 
Powhatan.  Rather,  petitioner  has  the 
sirpport  of  two  other  major  companies  in 
this  industry,  and  no  U.S.  producer  has 
expressed  oppossition  to  the  petition. 

We  also  note  that  the  ITC's  statement 
that  for  several  products  the  petitioner's 
share  of  the  market  was  not  large 
enough  to  render  it  representative  of 
that  particular  industry,  is  actually, 
when  taken  in  the  full  context  of  the 
Commission's  statement,  not  a  reference 
to  the  standing  of  the  petitioner.  Rather, 
it  refers  to  whether  the  petitioner's 
profit-and-loss  data  could  be 
extrapolated  to  the  entire  domestic 
industry. 

Comment  2.  Respondent  argues  that 
the  Department  should  allow 
respondent's  claim  for  adjustment  based 
on  quantity  discounts.  Respondent 
states  that  based  on  19  CFR  353.14(b)(2) 
allowances  can  be  made  if  "the  exporter 
can  demonstrate  that  the  discounts  are 
warranted  on  the  basis  of  savings  which 
are  specifically  attributable  to  the 
production  of  the  different  quantities 
involved."  Respondent  feels  it  has 
provided  the  Department  with 
documentation  which  conclusively 
demonstrates  the  cost  savings  realized 
by  the  large  quantity  purchases  of 
respondent's  U.S.  customer.  Respondent 
states  that  respondent's  savings  in 
production  time  occur  when  the 
customer  informs  repondent  of  its  needs 
early  in  the  year.  Respondent  also 
points  out  that  this  customer  purchases 
a  large  percentage  of  Giacomini's 
exports  to  the  United  States. 
Respondent  continues  by  stating  that 
savings  in  production  time  alone  justify 
the  discounts  given  this  customer. 
Respondent  also  states  that  these 
savings  are  even  higher  since  by 
receiving  large  orders  early  in  the  year 
respondent  realizes  significant  savings 
when  purchasing  raw  materials  in  large 
quantities.  Respondent  states  that  the 
production  of  brass  fire  protection 
equipment  involves  a  certain  amount  of 
outside  manufacturing,  which, 
considering  the  high  volume  of  orders 
from  this  customer,  allows  respondent  to 
have  this  outside  manufacturing  done  at 
a  lower  cost 

DOC  Position.  See  response  to 
Petitioner's  Comment  5. 
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Comment  3.  Respondent  claims  that 
the  Department  should  not  include  the  5 
percent  "maggiore  deposito"  in  the 
Italian  net  unit  price.  Respondent  states 
that  this  surcharge  is  made  on  goods 
transported  and  stored  after  sale  in  a 
warehouse  located  in  Milan.  This 
surcharge  is  attached  to  sales  when 
respondent  and  its  customers  agree  that 
the  customer  will  either  pick  up  or  have 
the  merchandise  sent  from  the 
warehouse.  Respondent  states  that  the 
legislative  history  of  the  Act  supports 
the  proposition  that  after-sale  expenses 
such  as  taxes  and  special  charges 
should  not  be  used  in  making  net  price 
calculations.  Respondent  states  that  the 
addition  of  this  charge  in  the  gross  unit 
price  would  unfairly  penalize 
respondent  for  transportation  and 
warehousing  expenses  incurred  after  the 
sale. 

DOC  Position.  We  disagree.  The 
Department  has  determined  that  the 
"maggiore  deposito."  a  speciflc  percent, 
should  be  included  in  the  Italian  net  unit 
price.  Based  upon  information  gathered 
during  the  course  of  verification,  the 
Department  considers  this  "siut:harge" 
to  be  a  before  sale  expense  which 
should  properly  be  included  in  the  net 
unit  price.  Such  an  expense  is  of  a 
general  or  fixed  nature  and  would  have 
been  incurred  whether  or  not  a  sale  was 
made:  as  such,  it  would  not  ordinarily  be 
considered  an  adjustment  under  the 
circumstances  of  sales  provisions  of  19 
CFR  353.15.  Generally,  the  surcharge 
covers  Giacomini's  extra  costs  of 
stocking  goods  in  Milan,  which  is.  for 
clients,  a  more  convenient  location.  This 
warehousing  takes  place  before  the  sale, 
and  the  goods  are  removed  from 
warehouse  after  the  sale. 

Comment  4.  Respondent  states  that 
Invoice  832,  a  sale  made  to  Giacomini's 
U.S.  customer,  is  actually  an  attempted 
sale  which  does  not  satisfy  the  criteria 
of  being  a  sale  within  the  "ordinary 
course  of  trade"  and.  as  such,  should  not 
be  used  for  purposes  of  this 
investigation.  To  support  this  premise, 
respondent  submits  the  following 
information:  Invoice  832,  dated 
November  23. 1983.  was  an  attempted 
sale  to  a  U.S.  customer  which  was 
scheduled  to  arrive  in  New  York  from 
Italy  in  early  December.  1983.  However, 
the  ship  and  the  goods  aboard  were 
seized  by  the  United  States  government 
pursuant  to  a  bankruptcy  order  against 
the  line  to  which  the  vessel  belonged. 
Giacomini's  customer  was  eventually 
informed  that  delivery  of  the  seized 
goods  would  be  substantially  delayed 
and  that  there  even  existed  the 
possibility  that  the  products  might  never 
be  released.  Considering  this,  the  U.S 


customer  reordered  the  products  from 
Giacomini.  The  U.S.  customer  reordered 
on  Invoices  909,  917,  and  33  those 
products  originally  requested  on  Invoice 
632.  Eventually,  the  U.S.  customer  was 
notified  that  the  goods  aboard  the  seized 
ship  had  been  released  and  agreed  with 
respondent  to  accept  the  goods. 

Respondent  argues  that  the  original 
sales  contract  of  Invoice  832  became 
void  due  to  the  impossibility  of 
performance  upon  the  terms 
contemplated  by  the  parties. 
Respondent  states  that  when  the  goods 
from  the  seized  ship  were  released. 
Giacomini  and  his  U.S.  customer  formed 
a  new  sales  contract  sometime  following 
the  ship's  release  in  February,  1984. 

In  essence  respondent  considers  that 
Invoice  832  represents  a  "non-sale" 
during  the  period  of  investigation  and 
that  the  new  contract  for  these  goods 
was  made  outside  the  period  of 
investigation.  Respondent  further  states 
that  the  seizure  of  the  vessel  rendered 
the  performance  of  the  sales  contract 
impossible  and  thereby  terminated  the 
sales  contract  on  Invoice  832. 

DOC  Position.  We  agree.  Based  upon 
the  information  submitted  by  repondent. 
the  Department  has  decided  that, 
because  of  the  special  circumstances 
surrounding  it,  U.S.  Invoice  832  will  not 
be  used  for  the  purpose  of  making  this 
final  determination.  The  contract  which 
ultimately  covered  the  goods  invoiced 
under  Invoice  832  was  negotiated  after 
the  period  of  investigation. 

Comment  5.  Respondent  states  that 
the  R55  wedge-disc  hose  gate  valve  does 
not  fall  within  the  scope  of  the 
investigation  since  it  is  neither  listed  as 
a  fire  protection  product,  nor  considered 
as  such,  by  Giacomini  and  its  Italian 
market  customers.  Respondent  states 
that  the  use  and  design  of  the  R55, 
unlike  other  Italian  products  being  used 
for  comparison  purposes,  is  for  plumbing 
and  heating  operations.  Respondent 
further  states  that  the  R55,  when  sold 
individually  in  Italy,  is  used  in  plumbing 
and  heating  installations,  and  that  the 
R55  is  used  in  the  A20  fire  engine  group 
which  is  a  product  not  under 
investigation.  Respondent  points  out 
that  the  R55  constitutes  less  than  50 
percent  of  the  total  cost  of  manufacture 
of  the  A20  fire  engine  group.  In  Certain 
Electric  Motors  from  Japan  49  PR  32627 
(August  15. 1984),  respondent  notes  that 
the  Department  held  that  it  will  consider 
a  component  incorporated  into  a  larger 
system  for  comparison  purposes  only  if 
that  component  constitutes  50  percent  or 
more  of  the  total  cost  of  manufacture  of  ^ 
the  system.  Respondent  states  that  the 
A55  or  A56  hose  gate  valve  sold  in 
Canada  would  be  a  more  appropriate 


comparison  to  the  A53  wedge-disc  hose 
gate  valve  sold  in  the  United  States  than 
the  R55  wedge-disc  hose  gate  valve. 

DOC  Position.  The  Department  does 
not  consider  the  50  percent  criterion 
mentioned  in  certain  electric  motors 
from  Japan  relevant  in  this  case  because 
we  did  not  base  our  determination  that 
the  R55  and  A53  valves  are  similar  on 
the  fact  that  the  A20  truck  coupling, 
which  contains  an  R55  valve,  is  used  as 
fire  protection  equipment.  As  pointed 
out  in  our  response  to  Petitioner's 
Comment  2,  we  consider  the  R55  valve 
by  itself,  to  be  of  the  same  class  or  kind 
of  merchandise  as  the  A53  and  similar 
in  component  materials.  Accordingly, 
we  have  chosen  to  compare  individual 
sales  prices  in  the  Italian  market  of  the 
R55  to  the  A53  valve  sold  in  the  United 
States. 

Comment  6.  Respondent  states  that 
the  A20  fire  engine  group  produced  in 
the  home  market  cannot  be  considered 
"such  or  similar"  merchandise  to  the 
Siamese  connector  sold  by  respondent  in 
the  United  States.  Respondent  states 
that  the  two  products  are  not  made  from 
the  same  parts.  Respondent  further 
states  the  two  products  are  not  used  for 
"like  purposes"  within  the  meaning  of 
the  Act  and  that  they  are  not  of  the 
"same  general  class  or  kind." 
Respondent  also  states  that  it  is  not 
feasible  or  convenient  to  compare  the 
A20  fire  engine  group  with  the  Siamese 
clapper  as  there  already  exist  third 
country  sales  of  identical  or  nearly 
identical  Siamese  connectors. 

DOC  Position.  We  agree.  See 
response  to  Petitioner's  Comment  3. 

Comment  7.  Respondent  argues  that 
nozzles,  couplings,  and  angle  hose  gate 
valves  sold  in  the  Italian  market  are  not 
"such  or  similar"  merchandise  to  those 
nozzles,  couplings,  and  angle  hose  gate 
valves  sold  in  the  United  States.  Citing 
section  771(lfi)(A),  respondent  states 
that  none  of  the  products  mentioned 
above  are  identical  in  physical 
characteristics.  Citing  section  771(16)(B), 
respondent  claims  the  merchandise  sold 
in  Italy  is  not  similar  to  that  sold  in  the 
United  States,  because  the  merchandise 
is  not  made  from  the  same  component 
materials,  is  npt  used  for  like  purposes 
and  is  not  approximately  equal  in 
commercial  value.  Citing  section 
77l(l6)(C),  respondent  claims  the 
merchandise  sold  in  Italy  when 
compared  to  that  sold  in  the  United 
States  is  not  of  the  same  class  or  kind  as 
the  merchandise  sold  in  Italy  which  is 
the  subject  of  the  investigation,  is  not 
used  for  like  purposes  and  cannot  be 
reasonaby  compared  to  the  merchandise 
in  question.  To  prove  dissimilarity  of 
products,  respondent  states  that  all 
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requirements  of  section  771(16)  (B)  or  (C) 
must  be  met.  With  reference  to  (B), 
respondent  states  that  Italian  and  U.S. 
couplings  1 V^  inch  are  not  like  in 
component  materials  and  are  unlike  in 
the  purposes  for  which  used. 
Respondent  states  that  the  U.S.  and 
Italian  products  are  produced  to 
different  testing  pressures,  which 
precludes  them  from  performing  the 
same  functions.  Respondent  states  that 
the  products  are  dissimilar  in 
mechanical  operation:  that  is,  the  U.S. 
product  is  characterized  by  female 
threading,  while  the  Italian  product  is 
characterized  by  male  threading. 

Respondent  further  states  that, 
because  of  the  greater  sophistication  of 
the  U.S.  coupling,  the  commercial  values 
of  the  two  couplings  are  different. 

With  regard  to  the  U.S.  and  Italian 
couplings  214  inch,  respondent  states 
that  the  structural  superiority  of  the  U.S. 
coupling  is  indicative  of  the  dissimilarity 
in  component  materials.  In  addition, 
respondent  states  that  the  methods  of 
operation  are  different  since  the  U.S. 
coupling  is  machine  tooled  with  interior 
threading  and  an  expansion  ring  which 
allows  a  mechanically  advanced  linkage 
of  the  coupling  and  the  fire  hose.  On  the 
other  hand,  respondent  states  that  the 
Italian  coupling  is  introduced  into  the 
fire  hose  and  connected  by  wrapping 
zinc  plated  iron  strings  around  the  hose 
and,  then,  tightened.  Finally,  with  regard 
to  couplings,  respondent  states  that  the 
commercial  values  of  the  couplings  are 
greatly  dissimilar. 

Respondent  states  that  under  section 
771(16)(B)  the  Italian  and  U.S.  iVi  inch 
angle  hose  gate  valves  are  not  similar. 
Respondent  states  that  the  component 
materials  from  which  the  valves  are 
constructed  are  not  identical  since  the 
U.S.  valve  has  a  hand  wheel  made  of 
aluminum  and  a  wheel  nut  made  of 
brass,  while  the  Italian  valve  has  a  hand 
wheel  and  a  wheel  nut  made  of  steeL 
Respondent  states  the  U.S.  valve  is  over 
twice  as  large  as  the  Italian  valve  and 
that  the  two  valves  are  composed  of 
different  components,  the  U.S.  valve 
having  a  security  dowel,  a  disc,  a  disc 
holder  and  a  disc  nut  not  found  on  the 
Italian  valve. 

Respondent  further  states  that  with 
regard  to  the  purposes  for  which  the  two 
products  are  used,  the  U.S.  valve  is 
constructed  to  withstand  more  pressure 
than  the  Italian  product.  Respondent 
further  states  that  the  commercial  value 
of  the  two  valves  is  dissimilar. 

Respondent  states  that  U.S.  and  ' 

Italian  2'/^  inch  hose  gate  valves  are 
dissimilar  since  the  Italian  valve  weighs 
100  percent  less  than  the  U.S.  valve  and 
the  valves  are  made  of  di^erent 
component  materials.  Thf  U.S.  valve  has 


a  steel  hand  wheel  and  wheel  nut,  while 
the  Italian  valve  has  an  aluminum  hand 
wheel  and  a  wheel  nut  made  from  brass. 
In  addition,  respondent  argues  that  the 
two  valves  differ  in  purposes  for  which 
used  since  they  are  designed  to 
withstand  different  working  pressures. 
Respondent  also  states  that  since  the 
Italian  product  is  smaller  and  less 
modem  and,  therefore,  sells  at  a  lesser 
price  than  the  U.S.  model,  the  products 
are  not  equal  in  commercial  value. 

Respondent  argues  that  the  previously 
mentioned  products  are  dissimilar  under 
section  771(16)(C)  as  well.  With  regard 
to  the  IV^  inch  Italian  and  U.S. 
couphngs.  respondent  states  there  are 
significant  differences  in  the  physical 
characteristics  of  these  coupling  such  as 
weight,  length,  threading,  method  of 
production,  and  method  of  installation. 
With  regard  to  the  expectations  of  the 
ultimate  purchasers,  respondent  states 
that  the  U.S.  purchasers  expect 
couplings  which  will  not  just  connect 
hoses,  but  which  will  withstand  a 
certain  amount  of  pressure.  Respondent 
states  the  major  di^erence  in  the 
purpose  of  the  couplings  relates  to  the 
amount  of  water  pressure  each  is 
manufactured  to  withstand.  Respondent 
states  that,  even  though  couplings  in 
both  markets  serve  to  connect  fire 
hoses,  the  U.S.  product  is  designed  to 
function  under  much  greater  stress  than 
the  Italian  coupling.  With  regard  to  the 
xy*  and  iy».  inch  hose  gate  valves, 
respondent  states  that  certain  parts  of 
the  U.S.  and  Italian  valves  are 
composed  of  different  materials,  that  the 
U.S.  valve  is  twice  as  large  as  the  Italian 
valve,  and  that  the  angles  and  the 
threading  of  the  two  valves  differ. 
Respondent  also  states  that  the  two 
valves  are  manufactured  by  different 
methods.  Respondent  argues  that  the 
two  valves  could  not  meet  the  same 
expectations  for  ultimate  purchasers 
since  the  U.S.valve  is  forged  and  the 
Italian  valve  is  forged  and  cast. 
Respondent  further  states  that  the  U.S. 
and  Italian  couplings  do  not  perform  the 
same  functions  since  the  U.S.  valve,  by 
its  construction  and  specifications, 
provides  substantially  greater  resistance 
to  pressure. 

DOC  Position.  We  believe  these  are 
minor  differences,  insufficient  to  declare 
the  merchandise  dissimilar.  See 
response  to  Petitioner's  Comment  11  for 
further  details. 

Verification.  In  accordance  with 
section  776(a)  of  the  Act,  we  verified  the 
information  provided  by  Giacomini  by 
using  standard  verification  procedures 
including  examination  of  relevant  sales 
and  financial  records  of  the  company. 


Suspension  of  Liquidation 

In  accordance  with  section  733(d]  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the 
merchandise  subject  to  investigation  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice. 
This  suspension  of  liquidation  applies  to 
all  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
continue  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  estimated 
weighted-average  margin  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price.  The  suspension  of  Hquidation  will 
remain  in  effect  until  further  notice.  The 
estimated  weighted-average  margin  is 
3.47  percent. 

rrC  Notification 

In  accordance  with  section  733(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
FTC  confirms  that  it  will  not  disclose 
such  hiformation,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  The  ITC  will  make  its 
determination  whether  these  imports  are 
materially  injuring,  or  threatening  to 
materially  injure,  a  U.S.  industry  within 
45  days  of  the  publication  this  notice.  If 
the  ITC  determines  that  material  injury 
or  the  threat  of  material  injury  does  not 
exist,  this  proceeding  will  be  terminated 
and  all  securities  posted  as  a  result  of 
the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  an  antidumping 
order,  directing  Customs  officers  to 
assess  an  antidumping  duty  on  fire 
protection  products  from  Italy  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the 
suspension  of  liquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
U.S.  prices.  This  determination  is  being 
published  pursuant  to  section  735(d)  of 
the  Act  (19  U.8.C.  1873d(d)). 
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Dated:  November  23. 1984. 
WiOiKii  T.  Aichey, 

Acting  Assistant  Secretary  for  Trade 
Administration. 

\n  Doc  M-n374  Flkd  t1-»-S«:  a:4S  ami 


Export  Trad*  Carttflcata  of  Raviaw 


:  International  Trade 
Administration,  Commerce. 

action:  Notice  of  Issuance  of  Export 
Trade  Certificates  of  Review. 


n  The  Department  of 
Commerce  has  issued  export  trade 
certiHcates  of  review  to  Opti-Copy,  inc. 
("Opti-Copy")  and  First  Agricultural 
Manufacturer's  Export  Trading 
Company.  Inc.  ("FAMECO").  This  notice 
summarizes  the  conduct  for  which 
certification  has  been  granted. 

AOOAESS:  The  Department  requests 
public  comments  on  these  certificates. 
Interested  parties  should  submit  their 
written  comments,  original  and  five  (5| 
copies,  to:  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce.  Room  5618,  Washington. 
DC.  2023a 

Comments  should  refer  to  the 
certificates  as  "Export  Trade  Certificate 
of  Review,  application  number  84-00009 
or  84-00029". 

roil  FURTHER  INFORMATKm  CONTACT, 
fames  V.  Lacy,  Director,  O^ice  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-377-5131.  or 
Eleanor  Roberts  Lewis,  Assistant 
General  Counsel  for  Trade 
Development,  Office  of  General 
Counsel,  202-377-0937.  These  are  not 
toll-free  numbers. 

SUPMEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review 
The  regulations  implementing  the  Act 
are  found  at  48  FR  10595-604  (March  11, 
1983)  (to  be  codified  at  15  CFR  Part  325). 
A  certificate  of  review  protects  its 
holder  and  the  members  identified  in  it 
frt>m  private  treble  damage  actions  and 
government  criminal  and  civil  suits 
under  federal  and  state  antitrust  laws 
for  the  export  conduct  specified  in  the 
certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Standards  for  Certification 

Proposed  export  trade,  export  trade 
activities,  and  methods  of  operation  may 


be  certified  if  the  applicant  establishes 
that  such  conduct  will: 

1.  Result  in  neither  a  substantial 
lessening  of  competition  or  restraint  of 
trade  within  the  United  States  nor  a 
substantial  restraint  of  the  export  trade 
of  any  competitor  of  the  applicant; 

2.  Not  unreasonably  enhance, 
stabilize,  or  depress  prices  within  the 
United  States  of  the  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant: 

3.  Not  constitute  unfair  methods  of 
competition  against  competitors 
engaged  in  the  export  of  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant;  and 

4.  Not  include  any  act  that  may 
reasonably  be  expected  to  result  in  the 
sale  for  consumption  or  resale  within 
the  United  States  of  the  goods,  wares, 
merchandise,  or  services  exported  by 
the  applicant. 

The  Secretary  will  issue  a  certificate  if 
he  determines,  and  the  Attorney 
General  concurs,  that  the  proposed 
conduct  meets  these  four  standards.  For 
a  further  discussion  and  analysis  of  the 
conduct  eligible  for  certification  and  of 
the  four  certification  standards,  see 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review,"  48  FR 
15937-40  (April  13.  1983). 

The  Office  of  Export  Trading 
Company  Affairs  received  applications 
for  export  trade  certificates  of  review 
from  Opti-Copy  on  February  23, 1984, 
and  from  FAMECO  on  August  23, 1984. 
The  Opti-Copy  application  was  deemed 
submitted  on  February  28, 1984.  A 
summary  of  the  application  was 
published  in  the  Federal  Register  on 
March  13, 1984  (49  FR  9442).  The 
FAMECO  application  was  deemed 
submitted  on  August  29  and  a  summary 
published  on  September  13, 1984  (49  FR 
35972). 

Description  of  Certified  Conduct 

Based  on  analysis  of  the  applications 
and  other  information  in  their 
possession,  the  Department  of 
Commerce  has  determined,  and  the 
Department  of  Justice  concurs,  that  the 
following  export  trade,  export  trade 
activities,  and  methods  of  operation 
specified  by  Opti-Copy  and  FAMECO 
meet  the  four  standards  of  the  Act: 

Opti-Copy,  inc. — Application  No. 
84HX»09 

Export  Trade 

a.  Products.  Graphic  arts  prepress 
imaging  equipment;  engineering, 
architectural,  seismic  and  cartographic 
cameras  and  projectors;  and 
components  and  accessories  thereof. 


b.  Services.  All  sen'ices  related  to  the 
sales  and  maintenance  of  the  Products, 
including  the  advertising  and  marketing 
of  the  Products  and  providing  technical 
application  and  assistance  to  end-users 
or  representatives. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  (particularly  the  Middle 
East,  Africa,  Far  Bast,  Latin  America 
and  Europe)  except  the  United  States 
[the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  Opti-Copy  may  enter  into 
nonexclusive  agreements  with 
individual  Suppliers  to  act  as  an  Export 
Intermediary  for  Products  and  Services 
in  Export  Trade. 

2.  Opti-Copy  may  enter  into  any 
nimiber  of  agreements  with  individual 
Suppliers  whereby: 

a.  Opti-Copy  agrees  to  act  as  the 
exclusive  Export  Intermediary  for 
Products  and  Services  in  Export  Trade, 
and,  in  addition,  may  agree  not  to  act  as 
an  Export  Intermediary  on  behalf  of  any 
competitors  of  such  Suppliers;  and/or 

b.  The  Supplier  agrees  not  to  sell, 
directly  or  indirectly,  through  any  other 
Export  Intermediary,  into  the  Export 
Markets  in  which  Opti-Copy  exclusively 
represents  the  Supplier  as  an  Export 
Intermediary. 

3.  Opti-Copy  may  enter  into  and 
terminate  exclusive  and  nonexclusive 
agreements  with  individual  buyers  in 
the  Export  Markets  to  act  as  a 
purchasing  agent  with  respect  to 
particular  transactions. 

4.  Opti-Copy  may  enter  into,  refuse  to 
enter  into,  and  from  time  to  time 
terminate,  exclusive  or  nonexclusive 
agreements  with  persons  (including 
distributors,  sales  representatives, 
brokers,  customers,  and  sales  or 
marketing  agents  located  in  the  U.S.  or 
any  Export  Market)  wherein: 

a.  Opti-Copy  agrees  to  deal  in 
Products  and  Services  in  any  Export 
Market  only  through  that  person; 

b.  That  person  agrees  not  to  sell  or 
offer  for  sale  in  any  Export  Market  any 
Products  or  Services  not  supplied  by 
Opti-Copy  which  Opti-Copy  considers 
to  compete  in  that  Export  Market  with 
Products  and  Services  supplied  by  Opti- 
Copy; 

c.  That  person  agrees  not  to  represent 
Opti-Copy's  competitors  in  any  Export 
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Market  or  not  to  buy  from  Opti-Copy's 
competitors  for  resale  in  any  Export 
Market;  or 

d.  Any  combination  of  (a)  through  (c) 
above. 

5.  Opti-Copy  may  enter  into,  refuse  to 
enter  into,  and  terminate  license 
agreements  with  persons  in  the  Export 
Markets  for  patents,  trademarks, 
tradenames,  know-how  or  technical 
assistance  with  respect  to  Products  and 
Services  in  Export  Trade  wherein  Opti- 
Copy  grants  to  the  licensee  the  right  to 
develop,  manufacture  and/or  market  the 
Products  and  Services  in  the  Export 
Markets. 

6.  The  agreements  described  in 
paragraphs  (1)  through  (5)  above  may 
contain  territorial,  customer,  price  and/ 
or  quantity  restrictions  for  the  Export 
Markets. 

7.  With  respect  to  invitations  to  bid  or 
sales  opportunities  in  the  Export 
Markets,  Opti-Copy  may: 

a.  Contact  separately  Suppliers  of  the 
Products  and  Services  specified  in  the 
invitation  to  bid  or  the  purchase 
specifications; 

b.  Distribute  to  Suppliers  separately 
information  about  the  bid,  bid 
requirements,  bidding  dates,  and  any 
other  information  necessary  in  order  foi 
Opti-Copy  to  compile  a  responsive  bid; 

c.  Solicit  and  receive  independent 
export  quotations  for  the  Product  and 
Services  from  Suppliers  separately, 
provided  Opti-Copy  does  not  reveal  to 
any  Competitive  Supplier  any  such 
quotation  by  any  other  Competitive 
Supplier,  or  the  identity  of  the 
Competitive  Supplier  that  provided  such 
quotation,  and  provided  farther  that 
Opti-Copy  does  not  reveal  to  any  Non- 
competitive Supplier  any  such  quotation 
by  any  other  Non-competitive  Supplier 
of  the  same  or  similar  Products  or 
Services  as  the  first  Non-competitive 
Supplier,  or  the  identity  of  the  Non- 
competitive Supplier  that  provided  such 
quotation,  except  for  the  sole  purpose  of 
seeking  from  the  first  Non-competitive 
Supplier  a  more  favorable  quotation  for 
an  actual  or  potential  bona  fide 
purchase  by  Opti-Copy  of  the  Products 
and  Services  in  Export  Trade; 

d.  Enter  into  agreements  with 
individual  Suppliers  whereby  Opti-Copy 
will  submit  a  response  to  the  bid 
invitation  or  request  for  quotation;  or 

e.  Any  combination  of  (a)  through  (d) 
above. 

Definitions 

"Agreements  with  individual 
Suppliers  '  means  that  the  negotiations 
are  separate  from,  and  are  not 


conditioned  upon,  negotiations  and 
agreements  with  other  Suppliers. 

"Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export- 
Related  Services  for  e^^ort  sales  in  the 
Export  Markets. 

"Competitive  Supplier"  means  a 
supplier  of  any  Product  or  Service  that  is 
the  same  as  or  similar  to  any  Product 
that  Opti-Copy  assembles  or  any 
Service  that  Opti-Copy  provides. 

"Non-competitive  Supplier"  means  a 
suppUer  of  any  Product  or  Service  that  is 
not  the  same  as  or  similar  to  any 
Product  that  Opti-Copy  assembles  or 
Service  that  Opti-Copy  provides. 

"Supplier"  means  any  Competitive 
Supplier  or  Non-competitive  Supplier. 

Members:  For  purposes  of  this 
certificate,  ]ii.  Wally,  III  of  Lenexa, 
Kansas;  J.R.  Clagett  of  Overland  Park, 
Kansas;  ].C.  Wally  of  Shawnee  Mission. 
Kansas;  and  John  W.  Wally,  M.D.  of 
Shawnee  Mission,  Kansas  are 
"members"  within  the  meaning  of        J 
section  325.2(k)  of  the  Regulations.       ' 

FAMECO— Application  No.  84-4)0029 

Export  Trade 

(a)  Grain  bins,  feed  bins,  farm 
elevators,  continuous-fiow  grain  driers, 
crop-drying  fans,  supplemental  heaters, 
grain  cleaners,  conveyors  and 
unloaders.  and  other  equipment  to 
weigh,  clean,  dry,  convey,  store,  grade, 
and  process  grain,  rice,  coffee  and 
cereal  (the  "Products").  } 

(b)  Services  (market  feasibility 
studies,  system  design  and  engineering, 
selection  and  purchase  of  compatible 
equipment,  development  of  financial 
packages,  consolidation  and  packaging/ 
containerization  for  export,  export 
documentation  and  shipping, 
super\'i8ion  of  equipment  installation 
and  start-up.  equipment  training, 
selection  of  spare  parts  inventories,  and 
establishment  of  equipment 
maintenance  schedules)  in  connection 
with  the  foregoing  Products  (the 
"Related  Services ').  i 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the       | 
Virgin  Islands.  American  Samoa.  Guam, 


the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
deration 

(1)  FAMECO  may  purchase  and  take 
title  to  Products  from  U.S.  suppliers  for 
resale  in  the  Export  Markets. 

(2)  FAMECO  may  enter  into  exclusive 
and  non-exclusive  agreements,  each 
negotiated  independently  with  a  single 
U.S.  supplier,  to  act  as  an  export 
intermediary.  Each  exclusive  agreement 
may  provide  that  (i)  FAXfECO  will  not 
respresent  any  competitors  of  such 
supplier  for  Products  in  Export  Trade 
unless  authorized  by  the  supplier  and/ 
or  (ii)  the  supplier  will  not  sell,  directly 
or  through  any  export  intermediary 
other  than  FAMECO,  into  the  Export 
Markets  in  which  FAMECO  exclusively 
represents  the  supplier. 

(3)  FAMECO  may  enter  into  exclusive 
and  non-exclusive  agreements  with 
export  intermediaries  for  sales  in  the 
Export  Markets.  Each  exclusive 
agreement  may  provide  that  (i) 
FAMECO  will  deal  in  Producte  and 
Related  Services  in  the  Export  Markets 
only  through  that  export  intermediary, 
and/or  (ii)  the  export  intermediary  will 
not  represent  FAMECO's  competitors  in 
the  Export  Markets  nor  acquire  Products 
and  Related  Services  from  FAMECO's 
competitors  for  sales  in  the  Export 
Markets. 

(4)  FAMECO  may  enter  into  exclusive 
and  non-exclusive  agreements  with 
buyers  in  the  Export  Markets  to  act  as 
their  buying  agent.  Each  exclusive 
agreement  may  provide  that  the  buyer  in 
the  Export  Market  will  acquire  Products 
and  Related  Services  only  through 
FAMECO. 

(5)  FAMECO's  agreemenU  with 
individual  U.S.  suppliers,  export 
intermediaries,  and  buyers  in  the  Export 
Markets  may  contain  price,  territorial, 
quantity,  and  customer  restrictions  for 
the  Export  Markets. 

(6)  In  selling  to  the  Export  Markets. 
FAMECO  may  set  a  single  price  in  the 
Export  Markets  for  similar  Products 
from  different  U.S.  suppliers. 

(7)  FAMECO  may  discuss  with  each 
of  its  suppliers  individually  the  price 
that  FA.MECO  will  charge  in  the  Export 
Markets  for  that  supplier's  Products. 

(8)  FAMECO  may  refuse  to  deal  with 
any  competing  export  intermediary  or 
supplier  to  the  Export  Markets. 

Definitions 

(a)  "Export  intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
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representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Related 
Services  for  Export  Trade. 

(b)  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product. 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.5(c).  which 
requires  the  Department  of  Commerce  to 
publish  in  the  Federal  Register  a 
summary  of  each  certificate  issued. 
Under  section  305(a)  of  the  Act  and  15 
CFR  325.10(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4001-B.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  D.C  20230. 
The  certificates  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  15  CFR  Part  4.  Information 
about  the  inspection  and  copying  of 
records  at  this  facility  may  be  obtained 
from  Patricia  L  Mann,  the  International 
Trade  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  202-377-3031 

Dated:  Noveinl>er  27, 1984. 
irving  P.  Maigulies, 
General  Counsel. 

(FR  Doc  M-J14Sa  Filed  11-2B-M:  8:45  amj 
■UMQ  COOK  S(1«-0IMI 


Oisposai  of  Application  for  Duty-Free 
En^  of  Scientific  Instrument,  Food 
and  Drug  Administration 

We  have  discontinued  processing  of 
the  Food  and  Drug  Administration 
application  for  duty-free  entry  under 
item  851.60  of  a  CAMAG  Reprostar  and 
Filter  Holder  Kit  (Docket  Number  83- 
360).  The  U.S.  Customs  Service  has  ruled 
that  the  article  is  not  eligible  because  it 
cannot  function  as  a  scientific 
instrument. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  ScientiHc  Materials) 
Frank  W.Cnel. 

Acting  Director,  Statutory  Imports  Programs 
Staff. 

\n  Doc  84-31  «6  Filed  ll-Zt-M:  8:45  ami 
aUJNa  COOC  3610-OS-M 


IA-58S-4051 

Cellular  Mot>lle  Telephones  and 
SulMssemblies  From  Japan;  Initiation 
on  Antidumping  Duty  Investigation 

AGENCY:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
cellular  mobile  telephones  and 
subassemblies  from  Japan  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value.  We  are  notifying 
the  United  States  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
December  20, 1984,  and  we  will  make 
ours  on  or  before  April  14. 1985. 

EFFECTIVE  DATE:  November  30, 1984. 

FOR  FliRTHER  INFORMATION  CONTACT: 

Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20230;  telephone:  (202)  377-2438. 
SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  November  5, 1984,  we  received  a 
petition  in  proper  form  filed  by 
Motorola,  Inc.  In  compliance  with  the 
filing  requirements  of  section  353.36  of 
the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleged  that  imports 
of  the  subject  merchandise  from  Japan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

The  Petitioner  based  the  United  States 
prices  on  actual  sales  or  offers  of  sale  to 
U.S.  purchasers  less,  where  applicable, 
foreign  inland  freight,  ocean  freight, 
duty,  insurance,  handling,  commissions 
U.S.  processing,  and  U.S.  selling 
expenses.  Petitioner  calculated  foreign 
market  value  by  a  variety  of  methods  for 
individual  producers.  Where  available. 
Motorola  used  actual  sales  and  offers 
for  sale  in  Japan,  with  adjustments  for 
freight,  physical  differences,  credit, 
warranty,  and  other  selling  expenses. 


For  producers  with  no  home  market 
sales  or  offers.  Motorola  calculated 
constructed  value  using  its  estimates  of 
Japanese  material,  labor,  direct 
manufacturing  overhead,  GSA  plus 
interest,  and  packing  expenses,  plus  the 
statutory  minimum  for  profits.  The 
constructed  value  was  then  adjusted  for 
warranty,  credit,  and  other  selling 
expenses. 

Based  on  the  co>nparison  of  prices  to 
home  market  prices  or  constructed 
values,  petitioner  found  potential 
dumping  margins  ranging  from  40  to  111 
percent.     . 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations. 

We  examined  the  petition  on  cellular 
mobile  telephones  and  subassemblies 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act.  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  cellular  mobile 
telephones  and  subassemblies  from 
Japan  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  April  14. 1985. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  cellular  mobile 
telephones  and  subassemblies.  Cellular 
mobile  telephones  are  radio-telephone 
equipment  designed  to  operate  in  a 
cellular  radio  telephone  system,  i.e..  a 
system  that  permits  direct  telephone 
communication  with  traditional  land- 
line  telephone  and  that  permits  multiple 
simultaneous  use  of  particular  radio 
frequencies  through  the  division  of  the 
system  into  independent  cells,  each  of 
which  has  its  own  transceiving  base 
station.  Each  telephone  consists  of:  (1)  A 
transceiver,  i.e..  a  box  of  electronic 
subassemblies  which  receives  and 
transmits  calls;  and  (2)  a  control  unit, 
i.e.,  a  handset  and  cradle  resembling  a 
modern  telephone,  which  permits  a 
motor-vehicle  driver  or  passenger  to 
dial,  speak,  and  hear  a  call.  They  are 
designed  to  use  motor  vehicle  power 
sources.  Cellular  transportable 
telephones,  which  are  designed  to  use 
either  motor  vehicle  power  sources  or, 
alternatively,  portable  power  sources, 
are  included  in  this  investigation. 
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Subassemblies  are  circuit  modules 
and/or  any  other  packaged  functional 
assemblage  of  electronic  components, 
dedicated  for  use  in  cellular  mobile 
telephone  transceivers  or  control  units. 
Examples  of  such  assemblies  include 
audio  processing  modules,  signal 
processing  (logic)  modules,  RF  modules, 
IF  modules,  synthesizers,  duplexers,  and 
power  amplifiers. 

The  following  merchandise  has  been 
excluded  from  this  investigation:  pocket- 
size  self-contained  portable  cellular 
telephones,  cellular  base  stations  or 
base  station  apparatus,  cellular 
switches,  and  mobile  telephones 
designed  for  operation  on  other,  non- 
cellular,  mobile  telephone  systems. 

Cellular  mobile  Iclephones  are 
currently  classified  under  item  number 
685.29  of  the  Tariff  Schedules  of  the 
United  States  (TSUS).  Subassemblies 
can  be  classified  under  item  numbers 
685.23,  685.24,  as  well  as  other  possible 
tariff  classifications. 

.NotiHcatioa  of  ITC 

Section  732(d]  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protection  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Detennination  by  ITC 

The  ITC  will  determine  by  December 
20. 1984,  whether  there  is  a  reasonable 
indication  that  imports  of  cellular 
mobile  telephones  and  subassemblies 
from  Japan  are  causing  material  injury, 
or  threaten  material  injury,  to  a  United 
States  industry.  If  its  determination  is 
negative  the  investigation  will 
terminate;  otherwise,  it  will  proceed 
according  to  the  statutory  procedures. 

Dated:  November  26, 1984. 

Aldn  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 

\rTL  Doc.  84-31451  Filed  11-29-84:  8:45  *m\ 
MLLMOCOOC  W10-0S-M 


lA-122-036) 


Instant  Potato  Granules  From  Canada; 
Tentative  Determination  to  Revoke 
Dumping  Finding 

AOENCY:  International  Trade 

Administration/Import  Administration 

Commerce. 

action:  Notice  of  Tentative 

Determination  to  Revoke  Dumping 

Finding. 

summary:  The  Department  of 
Commerce  has  tentatively  determined  to 
revoke  the  dumping  finding  on  mstant 
potato  granules  from  Canada.  All  sales 
of  this  merchandise  to  the  United  States 
during  the  period  September  1, 1981, 
through  August  31, 1983,  were  made  at 
not  less  than  fair  value  or  had  ile 
minimis  margins. 

Interested  parties  are  invited  to 
comment  on  the  tentative  determination 
to  revoke. 
EFFECTIVE  DATE:  November  30. 1984. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  A.  Fargo  or  David  R.  Chapman, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  377-5255/2923. 
SUPPLEMENTARY  INFORMATION: 

Background  ^ 

On  August  30, 1984,  the  Deparment  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
27965-6)  the  final  results  of  its  last 
administrative  review  of  the  dumping 
finding  on  instant  potato  granules  from 
Canada  (September  27, 1972,  37  FR 
20175). 

Scope  of  the  Determination 

Imports  covered  by  the  tentative 
determination  to  revoke  are  shipments    , 
of  instant  potato  granules  from  Canada. 
Instant  potato  granules  are  currently 
classifi-^ble  under  items  140.5000, 
140.7000,  and  141.8610  through  141.8630 
of  the  Tariff  Schedules  of  the  United 
States  Annotated.  The  tentative 
determination  covers  the  two  known 
exporters  of  instant  potato  granules 
currently  covered  by  the  finding: 
McCain  Foods  Limited  and  Vauxhall 
Foods  Limited. 

Tentative  Determination  to  Revoke 

McCain  Foods  Limited  and  Vauxhall 
Foods  Limited  have  requested 
revocation  of  the  finding. 

McCain  and  Vauxhall  made  either  all 
sales  at  not  less  then  fair  value  or  had 
de  minimis  margins  during  the  period 


September  1, 1981.  through  August  31, 
1983  As  provided  for  in  section  353.54(e) 
of  the  Commerce  Regulations,  both  firms 
have  agreed  in  writing  to  an  immediate 
suspension  of  liquidation  and 
reinstatement  of  the  finding  under 
circumstances  as  specified  in  the  written 
agreement.  If  this  revocation  is  made 
final  it  will  apply  to  all  entries  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice. 

Interested  parties  may  submit  written 
comments  on  this  tentative 
determination  to  revoke  within  30  days 
of  the  date  of  publication  of  this  notice 
and  may  request  disclosure  and/or  a 
hearing  within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  45  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  The  Department  will  publish 
the  results  of  its  analysis  of  any  such 
comments  or  hearing. 

This  tentative  determination  to  revoke 
and  notice  are  in  accordance  with 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c))  and  §  353.54  of  the    . 
Commerce  Regulations  (19  CFR  353.54). 

Dated:  Novemlwr  28, 1984. 
Alan  F.  Holin«r, 


Deputy  Assistant  Secretary  for  Import 
Adminstration. 

IFK  Doc  84-31484  Pilw)  11-S-84:  8:45  un| 
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[A-412-0271 

Diamond  Tips  for  Ptionograph  Needles 
From  ttie  United  Kingdom;  Preliminary 
Results  of  Administrative  Review  of 
Antidumping  Hnding 

AGENCY:  International  Trade 
Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Administrative  Review  of  Antidumping 

Finding. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  diamond  tips  for 
phonograph  needles  fit)m  the  United 
Kingdom.  The  review  covers  the  two 
known  manufacturers  and/or  exporters 
of  this  merchandise  to  the  United  States 
currently  covered  by  the  finding  and  the 
period  April  1, 1983.  through  March  31, 
1984.  The  review  indicates  the  existence 
of  no  dumping  margins  during  the 
period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
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Interested  parties  are  invited  to 
comment  on  these  preliminary  results, 
determined  not  to  assess  dumping  duties 
on  sales  during  the  period. 
EFFECnvc  DATE  November  30, 1984. 
FOR  FURTHEII  INFOmiATKMI  CONTACT: 
Sheila  Forbes  or  John  Kugelman,  Office 
of  Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230: 
telephone:  (202)  377-2923/3601. 
SUPPLEMENTARY  INFORMATION:  . 
Background 

On  July  20, 1984.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
29437)  the  final  results  of  its  last 
administrative  review  of  the  dumping 
finding  on  diamond  tips  for  phonograph 
needles  from  the  United  Kingdom  (37  FR 
6665.  April  1. 1972)  and  announced  its 
intent  to  conduct  its  next  administrative 
review.  As  required  by  section  751*  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 
Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  diamond  tips  for 
phonograph  needles  ^"diamond  tips") 
consisting  individually  of  an  almost 
microscopic  chip  of  diamond  bonded  to 
steel  and  shaped  to  fit  into  the  grooves 
of  a  phonograph  record.  Diamond  tips 
are  currently  classifiable  under  item 
685.3400  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  the  two  known 
manufacturers  and/or  exporters  of 
British  diamond  tips  to  the  United  States 
currently  covered  by  the  finding  and  the 
period  April  1, 1983,  through  March  31. 
1984.  One  firm,  Bauden  Precision 
Diamonds  Ltd.,  did  not  ship  British 
diamond  tips  to  the  United  States  during 
the  period.  The  estimated  antidumping 
duties  cash  deposit  rate  for  Bauden  will 
be  the  most  recent  rate  for  that  firm. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
deBned  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the 
delivered  packed  price  to  the  first 
unrelated  purchaser  in  the  United 
States.  We  made  deductions  for 
insurance  and  postage.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  the  price  to  an 
unrelated  purchaser  in  a  third  country 
(France),  as  defined  in  section 
773(a)(1)(B)  of  the  Tariff  Act,  since  there 
were  insufficient  quantities  of  such  or 


similar  merchandise  sold  in  the  home 
market  to  provide  a  basis  for 
comparison.  Third-country  price  was 

based  on  the  delivered  packed  price 
with  an  adjustment  for  insurance  and 
postage.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
no  dumping  margins  exist  for  the  period 
April  1, 1983,  through  March  31,  1984: 
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Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  nfkde  within  5  days  of  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  instruct  the 
Customs  Service  not  to  assess  dumping 
duties  on  all  appropriate  entries. 

Further,  the  Department  shall  not 
require  a  cash  deposit  of  estimated 
antidumping  duties,  as  provided  for  in 
section  353.48(b)  of  the  Commerce 
Regulations,  on  any  shipments  of  British 
diamond  tips  for  phonograph  needles 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1875(a)(1)) 
and  section  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Dated:  November  19, 1984. 

Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  M-n4S5  F1M  11-2»-M;  kIS  am) 


IA-122-402] 

Certain  Dried  Codfish  From  Canada; 
Postponement  of  Preliminary 
Antidumping  Determination 

agency:  International  Trade 


Administration.  Import  Administration. 
Commerce. 

ACTION:  Notice  of  Postponement  of 
Preliminary  Antidumping  Determination. 

SUMMARY:  The  preliminary  antidumping 
determination  involving  certain  dried 
salted  codfish  from  Canada  is  being 
postponed  until  not  later  than  January 
22. 1985. 

EFFECTIVE  DATE:  November  30, 1984. 

FOR  FURTHER  INFORMATION  CONTACT. 

Karen  L.  Sackett,  Office  of 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230;  telephone  (202) 
377-3003. 

SUPPLEMENTARY  INFORMATION:  On 
August  8, 1984,  we  announced  the 
initiation  of  an  antidumping 
investigation  to  determine  whether 
certain  dried  salted  codfish  from 
Canada  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (49  FR  32437-32438).  The  notice 
stated  that  we  would  issue  our 
preliminary  determination  by  December 
26, 1984. 

As  detailed  in  the  notice,  the 
petitioner  alleged  that  imports  from 
Canada  of  certain  dried  salted  codfish 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 

On  October  30,  counsel  for  the 
petitioner.  Codfish  Corporation,  further 
alleged  that  sales  of  codfish  are  being 
made  at  below  cost  of  production. 
Petitioner  requested,  therefore,  that  we 
make  our  determination  of  foreign 
market  value  on  the  basis  of  the 
respondents'  costs  and  that  the  deadline 
for  the  preliminary  determination  be 
extended  for  25  days  in  order  to  allow 
sufficient  time  for  the  cost  of  production 
investigation.  We  intend  to  issue  a 
preliminary  determination  not  later  than 
January  22, 1985. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act. 

The  United  States  International  Trade 
Commission  is  being  advised  of  this 
postponement,  in  accordance  with 
section  733(f)  of  the  Act. 

Scope  of  Investigation 

The  term  "certain  dried  salted 
codfish"  covers  codfish  which  has  been 
dried  and  heavily  salted,  whether  or  not 
whole,  but  not  otherwise  prepared  or 
preserved,  and  not  in  airtight  containers, 
as  currently  provided  for  in  the  Tariff 
Schedules  of  the  United  States  item 
number  111.22. 
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Dated:  November  23. 1984. 
Alan  F.  Hohner. 

Deputy  Assistant  Secretary  for  import 
Administration. 

|FK  Doc.  84-31452  FUad  11-2S-M;  B:4S  ain| 
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10-122-404  ] 

Initiation  of  Countervailing  Duty 
Investigation:  Uve  Swine  and  Fresh, 
Chilled  and  Frozen  Pork  Products 
From  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
ACTION:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether  the 
producers  or  exporters  in  Canada  of  live 
swine  and  fresh,  chilled  and  frozen  pork 
products,  as  described  in  the  "Scope  of 
Investigation"  section  below,  receive 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
so  that  it  may  determine  whether 
imports  of  the  subject  merchandise 
materially  injure  or  threaten  material 
injury  to  a  U.S.  industry.  If  our 
investigation  proceeds  normally,  we  vdll 
make  our  preliminary  determination  on 
or  before  January  26, 1985. 
EFFECTIVE  DATE:  November  30, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita  or  Peter  Sultan,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230.  Telephone: 
(202)  377-3530  (LaCivita)  or  (202)  377- 
2815  (Sultan). 
SUPPLEMENTARY  INFORMATION: 

Petition 

On  November  2, 1984,  we  received  a 
petition  from  the  National  Pork 
Producers  Council,  filed  on  behalf  of 
domestic  pork  producers,  which 
includes  hog  producers  and  packers  of 
unprocessed  pork  products.  Because  the 
National  Pork  Producers  Council 
represents  domestic  hog  growers,  we 
will  further  evaluate  petitioner's 
standing  with  respect  to  fresh,  chilled 
and  frozen  pork  products.  A  number  of 
domestic  packers  support  the  petition. 

In  compliance  with  the  filing  * 

requirements  of  section  355.28  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  producers  or 


exporters  of  live  swine  and  fresh,  chilled 
and  frozen  pork  products  in  Canada 
directly  or  indirectly  receive  benefits 
which  constitute  subsidies  %vithin  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930  as  amended  (the  Act),  and  that 
these  imports  materially  injure  or 
threaten  material  injury  to  a  U.S. 
industry. 

Canada  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act;  therefore.  Title 
VII  of  the  Act  applies  to  this 
investigation  and  an  injury 
determination  is  required. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  within 
20  days  after  a  petition  is  filed,  we  must 
determine  whether  the  petition  sets  forth 
the  allegations  necessary  for  the 
initiation  of  a  countervailing  duty 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  to  support  the  allegations.  We 
have  examined  the  petition  on  live 
swine  and  fresh,  chilled  and  frozen  pork 
products  from  Canada  and  we  have 
found  that  the  petition  meets  the 
requirements  for  initiation. 

A  petitioner  must  file  a  petition  "on 
behalf  of  an  industry,"  deHned  in 
section  771(4)  of  the  Act  as  domestic 
producers  of  a  "like  product."  It  is        1> 
unclear  that  the  NPPC,  whose  members 
produce  live  swine,  also  represents  the 
producers  of  fresh,  chilled  and  frozen 
pork  products;  i.e.,  it  is  unclear  that  the 
petitioner  has  filed  on  behalf  of  an 
industry.  It  is  similarly  unclear  that 
fresh,  chilled  and  frozen  pork  products 
are  like  products  to  live  swine. 

Nevertheless,  we  are  initiating  a 
countervailing  duty  investigation  on 
these  products  because  Congress 
recognized  the  special  nature  of 
agriculture  and  apparently  contemplated 
the  inclusion  of  growers  and  packers  in 
one  industry.  We  note  that  in  previous 
cases  the  ITC  included  growers  and 
processors  in  a  single  industry  [e.g.. 
Lamb  Meat  from  New  Zealand, 
Investigation  No.  701-TA-80 
(Preliminary)).  In  doing  so,  however,  the 
ITC  relied  in  part  upon  the 
interdependence  and  vertical  integration 
of  the  industries  involved.  In  this  case, 
the  petitioner's  membership  consists 
entirely  of  hog  growers  who  do  not 
further  process  the  product  and  are  not 
related  to  packers  and  processers  of 
fresh,  chilled  and  frozen  pork.  Because 
of  the  novelty  of  this  issue,  we  invite 
interested  parties  to  submit  briefs  to  the 
Department  of  Commerce  within 
fourteen  days  of  the  publication  date  of 
this  notice. 

We  are  initiating  a  countervailing 
duty  investigation  to  determine  whethw 


producers  or  exporters  in  Canada  of  live 
swine  and  fresh,  chilled  and  frozen  pork 
products,  as  described  in  the  "Scope  of 
the  Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  January  28, 1985.  We 
note,  however,  that  we  may  rescind  the 
investigation  if  the  petitioner  lacks 
standing. 

Scope  of  the  Investigation 

For  the  purposes  of  this  proceeding, 
the  merchandise  covered  by  this 
investigation  is  defined  as  live  swine 
and  fresh,  chilled  and  frozen  meat 
(except  meat  offal)  of  swine  as  currently 
provided  for  in  items  100.8500. 106.4020 
and  106.4040  of  the  Tariff  Schedules  of 
the  United  States,  Annotated  (TSUSA). 

Allegations  of  Subsidies 

The  petition  alleges  that  the  Canadian 
hog  producers  receive  benefits  which 
constitute  subsidies.  We  are  initiating 
on  the  following  allegations: 

1.  The  Federal  Stabilization  Program 
which  provides  deficiency  payments  to 
selected  agricultural  producers, 
including  hog  growers. 

2.  Provincial  stabilization  program  in: 

•  Quebec 

•  Saskatchewan, 

•  Manitoba, 

•  British  Columbia. 

•  Alberta, 

•  The  Maritime  Provinces  (New 
Brunswick,  Nova  Scotia  and  Prince 
Edward  Island],  and 

•  Ontario. 

3.  Other  federal  subsidies: 

•  Industry  specitic  low-interest  loans, 

•  The  Mog  Carcass  Grading 
Settlement  Program,  and 

•  The  Record  Performance  Program. 

4.  Other  Canadian  provincial 
subsidies: 

•  Grants  and  subsidized  interest 
provided  in  Quebec, 

•  Livestock  Tax  Credit  Law  in 
Saskatchewan, 

•  Ontario  Farm  Tax  Reduction 
Program, 

•  Programs  which  Ontario  and  other 
governments  have  independently 
introduced  to  help  farmers  cope  with  the 
high  cost  of  credit,  and 

•  Interest  free-loans  and  loan 
guarantees  in  British  Columbia,  Alberta, 
Manitoba  and  the  Atlantic  provinces. 

Notification  of  ITC 

Section  702(d}  of  the  Act  requires  us 
to  notify  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 


47080 


Federal  Register  /  Vol.  49.  No.  232  /  Friday.  Nuvember  30.  1964  /  Notices 


notify  the  ITC  and  make  available  to  it 
ail  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  conndential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information,  either  publicly  or  under  an 
administrative  protective  order,  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Detennination  by  ITC 

The  ITC  will  determine  by  December 
17. 1984.  whether  there  is  a  reasonable 
indication  that  imports  of  live  swine  and 
fresh,  chilled  and  frozen  pork  products 
materially  injure  or  threaten  material 
injury  to  a  U.S.  industry.  If  the  TTCs 
determination  is  negative,  the 
investigation  will  be  terminated; 
otherwise,  the  investigation  will  proceed 
to  conclusion. 

Dated:  November  23. 1964. 
AImP.  HoinMr. 

Deputy  Assistant  Secretary  for  Import 
Adrninislrotion. 
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National  BuTMu  of  standard* 
IDocfcvt  Na  41042-41421 

Federal  information  Processing 
Standards  6&-2. 61-1, 62, 6:^1, 97 
Technical  Verification  Guidance 

AQCNCV:  National  Bureau  of  Standards. 
Commerce. 

action:  This  notice  provides  technical 
verification  guidance  for  Federal 
Information  Processing  Standards  60-2. 
61-1, 62,  63-1.  and  97  which  were  issued 
by  the  Secretary  of  Commerce  under  the 
provisions  of  Pub.  L  89-306  (79  Stat 
1127;  40  U.S.C.  759(f))  and  Executive 
Order  11717  (38  FR  12315.  dated  May  11. 
1973>. ' 

Background  Information 

This  is  the  seventh  such  technical 
verification  notice  providing  specific 
guidance  concerning  technical  interface 
implementation  approaches.  The  first 
such  notice  was  published  in  the  Federal 
Register  on  August  13, 1980  (45  FR 
53856-53857)  and  set  out  the  paragraph 
numbering  system  that  would  be 
followed  in  listing  and  responding  to 
questions  in  that  first  notice  and 
subsequent  notices.  The  second  notice 
was  published  in  the  Federal  Register  on 
October  17, 1980  (45  FR  68989-68990). 
The  third  notice  was  published  in  the 
Federal  Register  on  December  16. 1980 


(45  ¥K  82687-82689).  The  fourth  notice 
was  published  in  the  Federal  Register  on 
March  a  1981  (46  TO  15526-15528)  and 
was  the  subject  of  two  correction 
notices,  both  on  March  15. 1981  (46  FR 
18575).  The  fifth  notice  was  published  in 
the  Federal  Register  on  )une  30. 1981  (46 
m  33576).  The  sixth  notice  was 
published  in  the  Federal  Register  on 
March  23. 1982  (47  FR  12375). 

Technical  Verification  Guidance 

HPS  60.  61.  62.  63.  and  97  *  are 
intended  to  achieve  full  plug-to-plug 
interchangeability  of  peripheral 
components.  This  general  intent  is  the 
basis  for  this  guidance. 

7.1  If  the  adapter  and  c&ntroller  are 
contained  in  the  same  physical  cabinet, 
is  it  neces.sary  that  the  two  parts  to 
separable  to  the  extent  that  they  may  be 
separately  reutilized  as  follows: 

(a)  The  adapter  could  potentially 
"adapt"  another  compliant  disk 
subsystem? 

Yes.  the  two  parts  must  be  separable 
in  that  they  may  be  separately  reutilized 
so  that  the  adapter  could  operate  with 
another  conforming  disk  subsystem  that 
would  replace  the  existing  conforming 
disk  subsystem.  This  means  of  course 
that  each  part  would  have  its  own 
power  supply.  Also  the  adapter  should 
be  constructed  so  that  it  can  be  readily 
removed  from  the  controller  cabinet  and 
mounted  in  a  replacement  controller 
cabinet  (potentially  furnished  by  a 
different  vendor)  or  another  equipment 
cabinet  or  rack. 

(b)  The  control  unit  (and  drives)  could 
potentially  be  reutilized  on  a  FIPS  60 
channel? 

Yes.  the  two  parts  must  be  separable 
in  that  they  may  be  separately  reutilized 
so  the  adapter  could  be  removed,  if 
desired  by  the  user,  and  the  control  unit 
and  drives  reutilized  on  a  FTPS  60 
conforming  channel. 

7.2  Must  the  adapter  and  control  unit 
be  separately  priced?  If  not.  what  did 
FIPS  60  accomplish  if  the  vendor 
removed  his  integated  adapter/ 
controller  at  the  end  of  a  lease  period? 

Yes.  the  adapter  and  control  unit 
should  be  separately  priced  so  that  the 
user  may  reutilize  either  the  adapter 
only  or  the  disk  subsystem  only  by  • 
extending  the  least  of  either  at  the  end 
of  a  lease  period. 

7.3  If  the  controller  and  adapter  are 
integrated,  how  does  and  agency  know 
if  the  FIPS  60  interface  is  being  used 
operationally  and  that  the  integrated 
box  is  not  functioning  in  a  non- 


*  All  reFerencea  lo  FIPS  ea  01.  62.  03.  and  97  refer 
lo  die  Uteiit  effective  version  of  the  itandarda. 


conforming  manner  by  bypassing  the 
FIPS  control? 

Separate  cable  connection    should  be 
on  or  in  the  controller  cabinet  for  the 
cables  from  the  channel  to  the  adapter, 
the  adapter  to  the  controller,  and  the 
controller  to  the  devices.  The  functional, 
electrical,  and  mechanical  interface 
specifications  as  defined  in  FIPS  60  must 
be  present  at  the  cable  connection  on 
the  cabinet  between  the  adapter  and  the 
controller.  The  using  agency  may  check 
thttt  interface  for  conformance  to  FIPS 
60  or  request  NBS  to  check  it  for  them. 

7.4    Is  FIPS  61  an  "operational" 
standard  in  the  sense  that  FIPS  60  has 
been  enforced  to  be? 

No.  although  FIPS  61  is  applicable 
whenever  use  of  FIPS  60  is  required, 
unlike  FIPS  60,  FIPS  61  does  not  contain 
an  operational  use  clause  requiring 
equipment  to  be  actually  interconnected 
according  to  the  prescribed  power 
control  provisions. 

Recognizing  that  the  power  control  for 
some  computer  systems  has  been 
engineered  without  console  controlled, 
centralized  power  control  capabilities 
such  as  those  prescribed  by  FIPS  61,  it 
appears  reasonable  that  FIPS  61  not  be 
required  on  the  CPU  or  channel  side  of 
the  I/O  interface  for  such  systems.  That 
is.  when  implementation  and  use  of  the 
FIPS  60  interface  is  accomplished  by 
adapting  a  non-conforming  system  that 
docs  not  already  employ  centralized. 
Fire  61  type,  power  control,  it  is  not 
necessary  to  retrofit  or  redesign  the 
system  power  control  simply  to 
implement  FIPS  61.  This  is  an  option 
available  to  a  CPU  vendor. 

It  is  essential  however  that  the  power 
control  provisions  of  FIPS  61  be 
implemented  on  the  peripheral  side  of 
the  interface.  Subsystems  therefore  can 
be  interconnected  and  operated 
correctly  with  computer  systems  that 
either  have,  or  do  not  have,  the 
centralized  power  control  features  of 
FIPS  61. 

ADDRESS:  Requests  for  additional 
vfrifu  fition  guidance  for  FIPS  60-2,  61-1, 
62,  63-1,  and  97  should  be  addressed  to 
the  Director,  Institute  for  Computer 
Sciences  and  Technology,  National 
Bureau  of  Standards,  Gaithersburg,  MD 
20899.  Attention:  I/O  Verification 
Guidance. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr  Steve  A.  Recicar,  Center  for 
Computer  Systems  Engineering,  Institute 
X  for  Computer  Sciences  and  Technology, 
National  Bureau  of  Standards, 
Gaithersburg,  MD  20899,  (301)  921-3^23. 
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Dated:  November  28, 19M 
EnMt  Ambler, 
Director. 

IFK  Doc.  •4-31U»  FiM  11-»-a4;  •:4S  ami 
BHJJNQ  COOC  MIO-IS-a 

National  Ocoanic  and  Atmospheric 
Administration 

Receipt  of  Permit  Applications 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act,  16  U.S.C.  801  et  seq.) 

Siend  comments  on  applications  to: 
Fees,  Permits  and  Regulations  Division 
(F/M12),  National  Marine  Fisheries 
Service.  Department  of  Commerce. 
Washington.  D.C.  20235. 
or.  send  comments  to  the  Fishery 
Management  Council(s)  which  review 
the  application(s).  as  specified  below: 
Douglas  C.  Marshall.  Executive  Director. 

New  England  Fishery  Management 

Council.  5  Broadway  (Route  1). 

Saugus,  MA  01906.  617/231-0422 
John  C.  Bryson.  Executive  Director.  Mid- 
Atlantic  Fishery  Management  Council. 

Federal  Building  Room  2115,  300  South 

New  Street.  Dover.  DE  19901.  302/674- 

2331 
David  H.G.  Gould.  Executive  Director. 

South  Atlantic  Fishery  Management 

Council.  Southpark  Building.  Suite  306. 

1  Southpark  Circle,  Charleston.  SC 

29407.  803/571-1366 
Omar  Munoz-Roure,  Executive  Director. 

Caribbean  Fishery  Management 

Council.  Banco  De  Ponce  Building. 

Suite  lioa  Hato  Rey.  PR  008ia  809/ 

753-6910 
Wayne  E.  Swingle,  Executive  Director. 

Gulf  of  Mexico  Fishery  Management 

Council.  Lincoln  Center.  Suite  881. 

5401  West  Kennedy  Blvd..  Tiimpa.  Ft. 

33609.  813/228-28l'5 
Joseph  C.  Greenley,  Executive  Director. 

Pacific  Fishery  Management  Council 

526  S.W.  Mill  Street.  Portland.  OR 

97201.  503/221-6352 
Jim  H.  Bryson.  Executive  Director,  North 

Pacific  Fishery  Management  Council. 

411  W.  Fourth  Avenue.  Suite  2D. 

Anchorage.  AK  99510.  907/271-4060 
Kitty  M.  Simonds.  Executive  Director. 

Western  Pacific  Fishery  Management 

Council,  164  Bishop  Street,  Room  1608. 

Honolulu.  HI  98613.  808/523-1368. 
For  further  information  contact  Shirley 
E.  Whitten  or  John  D.  Kelly  (Fees. 
Permits,  and  Regulations  Division.  202- 
634-7432). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 


receipt  of  all  applications  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  effective  November 
29. 1983.  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
fishing  in  1984  have  been  received  from 
the  Govemment(s).  shown  below. 

Dated:  November  26. 1984. 

Roland  Finch. 

Director.  Office  of  Fisheries  Management 
National  Marine  Fisheries  Service. 
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Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 


Activity  ooda 


Fishing  oparamna 


Catchmg  processing  and  other  support 
Preoeasng  and  other  si4iport  onty 
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of  the  joint  venture  operation  was 
published  December  2. 1983.  at  48  FR 
54411. 

|apan — Applications  were  received  to 
authorize  the  vessels.  Suiyo  Maru,  and 
Seki  Rex.  to  conduct  support  activities 
in  the  WOC  fishery.  A  receipt  notice 
was  published  for  these  vessels  12/22/ 
83  at  48  FR  56670  to  authorize  support 
activities  in  the  BSA.  GOA.  NWA,  SMT. 
and  SNA  fisheries. 

USSR — Applications  were  received  to 
authorize  the  vessels.  Skalistyi, 
Nadezbda.  Khrustalnyi.  Babykino, 
Kargat,  Nikolaevsky  Karabel  for 
directed  fishing  in  Alaska.  A  receipt 
notice  was  published  for  these  vessels 
March  23. 1984.  at  49  FR  10976  for 
processing  and  support  activities  in 
Alaska  as  well  as  the  WOC  fishery.  An 
application  for  the  Sulak  was  received 
to  authorize  JV  activities  in  the  WOC 
fishery.  Notice  of  receipt  of  this 
application  was  initially  published 
December  2. 1983.  at  48  FR  54410  to 
authorize  operations  for  joint  venture 
activities  in  Alaska. 

(IK  Doc  »*-31  MS  Filed  ll-2»-e«:  ft4S  am) 
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Deep  Seabod  Mining—Availability  of 
information 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

action:  Notice  of  location  of  Ocean 
Minerals  Company  and  Kennecott 
Consortium  deep  seabed  mining  license 
areas. 


For  the  Information  of  the  Reader 

German  Democratic  Republic — ^The 
application  submitted  for  the  vessel 
Hans  Marchwitze.  is  for  a  directed 
fishery  as  well  as  a  joint  venture.  Notice 

♦ 


SUMMARY:  On  August  29, 1984,  the 

National  Oceanic  and  Atmospheric 
Administration  (NOAA)  issued  a  license 
(designated  as  USA-1)  to  Ocean 
Minerals  Company  (OMCO)  to  conduct 
deep  seabed  mining  exploration 
activities  in  an  area  of  165.533  square 
kilometers  in  the  Northeastern 
Equatorial  Pacific  Ocean  within  the 
seabed  area  generally  knovim  as  the 
Clarion-Clipperton  Fracture  Zone.  On 
November  20. 1984.  OMCO  formally 
withdrew  its  request  for  confidential 
treatment  of  the  precise  location  of  its 
license  areas  and  requested  NOAA  to 
apprise  the  public  of  this  fact  and  to 
publish  the  coordinates  as  well. 

On  October  29, 1984.  NOAA  issued  a 
license  (designated  USA-4)  to  the 
Kennecott  Consortium  (KCON)  to 
conduct  deep  seabed  mining  exploration 
activities  in  an  area  of  65,000  square 
kilometers  in  the  Northeastern 
Equatorial  Pacific  Ocean  within  the 
seabed  area  generally  known  as  the 
Clarion-Clipperton  Fracture  Zone.  On 


J 
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November  21. 1984.  KCON  formally 
withdrew  its  request  for  confidential 
treatment  of  the  precise  location  of  its 
license  area  and  requested  NOAA  to 
apprise  the  public  of  this  fact  and  to 
publish  the  coordinates  as  well. 

In  accordance  with  these  requests  and 
pursuant  to  15  CFR  970.902(d)(51.  NOAA 
hereby  is  publishing  the  coordinates  of 
the  OMCO  and  KCON  license  areas. 

The  OMCO  license  applies  to  two 
areas,  bounded  by  a  line  with  the 
following  turning  points: 
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144*00  W 
144*45'  W 
144*45'  W 
145*00  W 
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J 

■ 

M 
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The  KCON  license  area  is  bounded  by 
a  line  with  the  following  turning  points: 
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Consistent  with  the  disclosure  policy 
stated  in  the  Environmental  Impact 
Statement  (EIS)  on  the  OMCO  and 
KCON  license  issuance,  NOAA  will 
send  copies  of  this  notice  to  the  persons, 
organizations,  and  agencies  who  were 
EIS  recipients. 

R>«  FURTHER  INFORMATION  CONTACT 

John  W.  Padan  or  Laurence  J.  Aurbach, 
Ocean  Minerals  and  Energy  Division. 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service. 
NOAA.  Suite  105,  Page  1  Building,  2001 
Wisconsin  Avenue,  NW.,  Washington. 
D.C  20235,  (202)  653-8257. 


Dated:  November  23. 19M. 

lames  P.  Lawlms, 

Acting  Director.  Office  of  Ocean  and  Coastal 
Resource  Management. 

(FR  Ooc  M-31460  FIM  11-2»-«4:  8:45  <iin| 
MUJNO  COOC  3S10-1I-II 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

import  Limit  for  Wool  Sweaters 
Produced  or  Manufactured  in  Panama 

November  23. 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  1, 
1984.  For  further  information  contact 
Kyle  Poole,  Trade  Reference  Assistant. 
(202)  377-4212. 

Background 

The  Bilateral  Wool  Textile  Agreement 
of  August  7  and  August  21. 1984  between 
the  Governments  of  the  United  States 
and  Panama  establishes  a  specific  limit 
of  44,440  dozen  for  wool  sweaters  in 
Category  445/446,  produced  or 
manufactured  in  Panama  and  exported 
during  the  agreement  year  which  begins 
on  December  1, 1984  and  extends 
through  November  30, 1985.  The  letter  to 
the  Commissioner  of  Customs  which 
follows  this  notice  establishes  this 
import  restraint  limit. 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 

1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754)  and  November  9, 

1984  (49  FR  44782). 
Walter  C  Lenaban, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  23, 1984. 

Committe*  for  the  Implementation  of  Textila 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
D.C. 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  aa 


amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  extended  on  December  15. 1977  and 
December  22. 1981:  pursuant  to  the  Bilateral 
Wool  Textile  Agreement  of  August  7  and 
August  21. 1984.  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Panama;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972,  as  amended,  you  are  directed  to 
prohibit,  effective  on  December  1, 1984,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  fur  consumption 
nf  wool  textile  products  in  Category  445/446. 
produced  or  manufactured  in  Panama  and 
exported  during  the  twelve-month  period 
which  begins  on  December  1. 1984  and 
extends  through  November  30. 1984.  in  excess 
of  44.440  dozen. ' 

In  carrying  out  this  directive,  entries  of 
wool  textile  products  in  Category  443/446. 
which  have  been  exported  to  the  United 
States  on  and  after  December  1. 1983  and 
extending  through  November  30. 1984,  shall, 
to  the  extent  of  any  unfilled  balance,  be 
charged  against  the  restraint  limit  established 
for  8uch  goods  during  that  twelve-month 
period.  In  the  event  the  restraint  limit 
established  for  that  period  has  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  limit  set  forth  in  this 
letter. 

The  restraint  limit  set  forth  above  is 
subject  to  adjustment  pursuant  to  the 
provisions  of  the  bilateral  agreement  of 
August  7  and  August  21. 1984.  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Panama  provide,  in  part  that:  (1) 
Specific  limits  may  be  increased  for 
carryover  and  carryforward.  Any  appropriate 
future  adjustments  under  the  bilateral 
agreement  will  be  made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  12. 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924).  December 
14. 1983  (48  FR  55607).  December  30. 1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397).  June  28. 
1984  (49  FR  26622).  July  18. 1984  (49  FR  28754). 
and  November  9, 1984  (49  FR  44782). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553. 

Sincerely, 

Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Ooc.  ■4-31382  FUkI  11-29.84:  ■;4S  amj 
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'  The  restraint  limit  hai  not  lieen  adjusted  to 
reflect  any  Imports  axporled  after  Noveml>er  30. 
1964. 
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Adiusting  Import  Reatraint  Umita  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Producta  From  Taiwan 

November  27. 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
27, 1984.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist  (202)  377-4212. 

Background 

The  bilateral  agreement  of  November 
18. 1982,  concerning  cotton,  wool,  and 
man-made  fiber  textile  products  from 
Taiwan  provides,  among  other  things. 
for  percentage  increases  in  certain 
categories  during  an  agreement  year  for 
swing  and  shift,  provided  corresponding 
reductions  in  equivalent  square  yards 
are  made  in  other  specific  limits  or 
sublimits  during  the  same  agreement 
year.  Pursuant  to  the  terms  of  the 
bilateral  agreement,  the  import  restraint 
limits  established  for  Categories  331, 
335.  338/339,  340.  347/34a  351,  433,  434, 
445/446,  447,  448,  604,  631,  638,  640,  641. 
647, 648,  and  659pt.  (only  TSUSA 
numbers  703.0500  and  703.1000), 
exported  during  the  twelve-month 
period  which  began  on  January  1, 1984. 
are  being  increased.  The  limits  for 
Categories  319,  353/354/653/654.  639, 
659pt.  (only  TSUSA  number  703.1600). 
and  670pt.  (enly  TSUSA  number 
706.4140)  are  being  reduced  to  account 
for  swing  applied  to  the  other  categories. 
In  addition,  the  adjusted  restraint  limit 
for  Category  340  includes  a  deduction 
for  carryforward  used. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 

1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  and  November  9, 

1984  (49  FR  44782). 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  27. 1984. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC. 
Dear  Mr.  Commissioner:  On  December  13. 
1983,  the  Chairman,  Committee  for  the   - 
Implementation  of  Textile  Agreements.   ' 


directed  you  to  prohibit  entry  for 
consumption,  or  withdrawal  from  warehouse 
for  consumption,  of  goods  exported  during 
the  twelve-month  period  beginning  on 
January  1. 1984  and  extending  through 
December  31. 1984  of  cottoa  wool  and  man- 
made  fiber  textile  products  in  certain 
specified  categories,  produced  or 
manufactured  in  Taiwan,  in  excess  of 
designated  levels  of  restraint.  The  Chairman 
further  advised  you  that  the  levels  of 
restraint  are  subject  to  adjustment* 

Effective  on  November  27. 1964.  the 
directive  of  December  13. 1983  is  hereby 
further  amended  to  include  adjusted  restraint 
limits  for  cottoa  wool  and  man-made  fiber 
textile  products  in  the  following  categories: 


CataBory 

AdMlad  IZ-aonSt  laawm 

BmR' 

110 

16.550.386  iquar*  yanlS. 

496.139  Oozmn  pan. 

331 - 

336. 

81.aS7daxa>v 

338/338.. 

658.860  donn. 

340.. 

696.851  dozwi 

347/348  

978.064   donn   o)   «*«ch   not   mora 

than  480,368  docan  «irt  ba  in  Cat 

347  and  not  mora  ttan 

775.481 

dozan  «mR  ba  in  Cat.  348. 

351 

319,438  donn. 

353/3547653/664 1 

162.808  dozan. 

433 ....J 

12  959  dozan. 

434 

9.568  dozan 

133.264  doz«v 

5,580  dozaa 

447 „      _    .-    ... 

( 

448 ._      ... 

12.2SC  dozan. 

<t<u          ,,,       .  ...... 

486.336  dozaa 
214.rxX)  dozan  paira. 

«,"*< 

V 

638 

2.103.426  dozan. 

6;?K                    

4.696.712  dozaa 

640 

3.335.307  dozaa 

*)44           .      . 

742.607  dozan 
2>59. 158  dozan 

1"' 

t 

648 

3.260.354  dozaa 

B<;fl  pt  • 

3.628^16  pounds. 

659  pi* 

1,514.017  pounda 

670  pt* 

31,269.067  praindt. 

'Ttia  InM  hava  not  baan  adjusted  to  account  tor  any 
troora  asporlad  altar  Oacembar  31.  I!>e3. 
'm  Caugonr  668.  ot«r  T  S.U.SA  nm^tmn  7Q3i>soo  and 

703.1000. 
>«n  Cetogory  668.  oi*f  TSUSA.  nuntbar  703  1600 
•m  Category  670.  orti  TSUSA.  mnOar  706.4140. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553. 

Sincerely. 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(re  Doc-  S4-31  a«3  Filed  11-28-8*  8:45  m*] 
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'The  agreement  of  November  16. 1982  concerning 
cotton,  wool  and  man-made  rit>er  textile  producta 
from  Taiwan  provides  that  (1)  specific  limit*  or 
sublimits  may  be  exceeded  by  certain  designated 
pert:entage«.  provided  a  corresponding  reduction  In 
equivalent  square  yards  is  made  in  one  or  more 
specific  limit*  or  sublimits  during  the  same 
agreement  year  (2)  certain  specific  limits  or 
sublimits  may  be  increased  for  carryforward:  (3) 
special  shift  may  be  applied  to  certain  categories, 
provided  an  equal  amount  in  square  yards 
equivalent  is  deducted  from  designated  categories: 
aiid  (4)  administrative  arrangements  or  adjustments 
may  be  made  to  resoKe  problems  arising  in  the    - 
implementation  of  the  agreement. 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1985;  Addition 

AOENCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACnON:  Addition  to  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1985  a  service  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 

EFFECTIVE  DATE:  November  30. 1984. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT. 
C.W.  Fletcher.  (703)  557-1145. 

SUPFtEMENTARY  INFORMATION:  On 
September  28. 1984  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  a 
notice  (49  FR  38325)  of  proposed 
addition*  to  Procurement  List  1985. 
October  19, 1964  (49  FR  41195). 

Additiona 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Govenmient  under  41  U.S.C  46- 
48c,  85  Stat.  77. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were:. 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  8er\'ice  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following  service  is 
hereby  added  to  Procurement  List  1985: 

SIC  7349 

Janitorial/Custodial,  Philip  J.  Philbin  Federal 
Building.  885  Main  Street.  Fitchburg. 
Massachusetts 

C.  W.  Fletcher. 

Executive  Director. 

im  Doc  84-31401  Filed  11-29-M;  8-45  am| 
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OCPARTMENT  OF  DEFENSE 

Corps  of  Engineers;  Department  of 
the  Army 

Emergency  Notice  of  Intent  Lower 
San  Joaquin  River  and  Trilxitaries, 
CaNfomia  Proiect 

agency:  Corps  of  Engineers. 
ACnON:  Emergency  notice  of  intent. 

summary:  This  notice  modifies  the 
Notice  published.  May  11, 1984.  49  FR 

2005^ 

Construction  of  one  segment  of  the 
overall  project  will  be  initiated  in  the 
fall  of  1984.  Due  to  the  emergency  nature 
of  this  work,  the  requirements  of  the 
National  Environmental  Policy  Act  have 
been  waived  pursuant  to  40  CFR  1506.11 
and  33  CFR  230.8. 

Emergency  action  is  being  taken  to 
remove  700.000  cubic  yards  of  sediment 
from  the  Eastside  Bypass.  The  bypass  is 
an  existing  feature  of  the  Lower  San 
Joaquin  River  and  Tributaries. 
California,  project  The  bypass  is 
located  in  Merced  County.  Removal  of 
the  sediment  is  needed  to  restore 
channel  capacity  and  avoid  potential 
levee  failure  which  would  cause 
widespread  damage  during  the  coming 
flood  season.  Mitigation  to  avoid  losses 
to  fish  and  wildlife  resources  has  been 
included  in  the  work.  An  environmental 
analysis  has  been  prepared  to  assist  in 
the  emergency  work.  This  has  been 
coordinated  with  state  and  Federal  fish 
and  wildlife  agencies,  and  copies  are 
available  to  others  interested  in  the 
work. 

All  other  provisions  of  the  earUer 
notice  describing  intent  to  prepare  a 
draft  environmental  impact  statement 
(DEIS)  remain  unchanged.  The  DEIS 
parepared  will  describe  the  remaining 
work  to  be  accomplished  and  its 
inpacts. 

FURTMCH  IMFORMATION  CONTACT: 

Sacramento  District.  Corps  of  Engineers. 
650  Capitol  Mall.  Sacramento,  California 
95814  or  calling  Mr.  Mike  Welsh. 
Environmental  Planning  Section  (916) 
440-2456.  (FTS)  448-2456. 

Dated:  November  2, 1964. 

John  O.  RomJi  0. 

Department  of  Army  Liaison  Officer  With  the 
Federal  Register 

(FR  Doc  M-314M  Filed  W-Zt-M.  S:4S  ub| 
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Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  Monday  &  Tuesday,  17  A 
18  December  1984  (Closed). 

Times  of  Meeting:  0830-1700  hours,  both 
days  (Closed). 

Place:  The  Pentagon,  Washington,  D.C. 

Agenda 

The  Army  Science  Board  Ad  Hoc 
Subgroup  on  1979  Summer  Study 
"Technology  Planning  of  Future  Fielded 
Systems"  Follow-On  will  meet  for 
classified  briefings  and  discussions  to 
assess  the  Army's  progress  to  date  in 
response  to  the  study  recommendations. 
This  meeting  will  be  closed  to  the  public 
in  accordance  with  section  552b{c)  of 
Title  5.  U.S.C,  specifically  subparagraph 
(1)  thereof,  and  Title  5.  U.S.C.  Appendix 
1.  subsection  10(d).  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  Army  Science  Board 
Administrative  Officer.  Sally  Warner, 
may  be  contacted  for  further 
information  at  (202)  695-3039  or  695- 
7046. 

Sally  A.  WvMr, 
Administrative  Officer  Army  Science  Board. 

(PR  Doc  M-41S«7  Filed  n-2t-84;  11:37  ami 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Strengthening  Program,  Special  Needs 
Program,  Endowment  Grant  Program; 
Extension  of  Closing  Date  for 
Transmittal  of  Requests  for 
Designation  as  an  Eligible  Institution 
for  Rscal  Year  1985 

The  Secretary  extends  to  December 
31, 1984,  the  closing  date  by  which  an 
institution  of  higher  education  that 
wishes  to  apply  for  a  grant  under  the 
Strenghtening,  Special  Needs,  or 
Endowment  Grant  Programs  in  Fiscal 
Year  1985  must  apply  for  designation  as 
an  eligible  institution,  by  submitting  a 
"Request  for  Designation  as  an  Eligible 
Institution"  form  (ED  Form  1049-6).  The 
previous  closing  date  of  October  29, 1984 
was  published  in  the  Federal  Register  of 
September  28. 1984  (49  FR  38331-38341). 
The  Strengthening  Program,  Special 
Needs  Program,  and  Endowment  Grant 
Program  are  authorized  under  sections 
301-347  of  Title  III  of  the  Higher 
Education  Act  of  1965.  as  amended 
(HEA).  (20.  U.S.C.  1051-1069C) 

The  Secretary  is  extending  the  closing 
date  in  order  for  the  Department  of 
Education  to  implement  in  Fiscal  Year 


1985  the  amendments  made  to  section 
109  of  the  Tribally  Controlled 
Community  College  Assistance  Act  of 
1978,  by  section  8  of  Pub.  L.  98-192. 
Under  these  amendments,  for  the 
purposes  of  determining  institutional 
eligibility  for  the  Strengthening,  Special 
Needs,  and  Endowment  Grant  Programs, 
any  Indian  student  who  receives  a 
student  assistance  grant  for  the  Bureau 
of  Indian  Affairs  (BIA)  for 
postsecondary  education  shall  be 
deemed  to  have  received  such 
assistance  under  the  Pell  Grant  Program. 

Closing  date  for  transmittal  of 
request-  A  "Request  for  Designation  as 
an  Eligible  Institution"  must  be  mailed 
or  hand-delivered  to  the  U.S. 
Department  of  Education  by  December 
31, 1984. 

Request  delivered  by  mail.  A  request 
sent  by  mail  must  be  addressed  to  the 
U.S.  Department  of  Education. 
Application  Control  Center.  Attention: 
84.031H  (Title  Ill-Designation). 
Washington,  D.C.  20202. 

A  request  must  show  proof  of  mailing, 
consisting  of  one  of  the  following: 

1.  A  legibly  dated  U.S.  Postal  Service 
postmark; 

2.  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service; 

3.  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier; 

4.  Any  other  proof  of  mailing  that  is 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  a  request  is  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  a  private  metered  postmark  or  a 
private  mail  receipt  as  proof  of  mailing. 
An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  by 
the  Application  Control  Center  that  its 
request  for  designation  as  an  eligible 
institution  will  not  be  considered. 

Request  delivered  by  hand:  A  request 
that  is  hand-delivered  must  be  taken  to 
the  U.S.  Department  of  Education, 
Application  Control  Center,  Room  5673, 
Regional  Office  Building  3.  7th  and  D 
Streets.  SW..  Washington.  D.C. 

The  Application  Control  Center  will 
accept  a  hand-delivered  request 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

A  request  that  it  hand-delivered  will 
not  be  accepted  after  4:30  p.m.  on  the 
closing  date. 
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Request  forms:  A  copy  of  the 
"Request  for  Designation  as  an  Eligible 
Institution"  form  (ED  Form  1049-6)  was 
mailed  to  the  Office  of  the  President  of 
all  institutions  of  postsecondary 
education  in  early  October  1984.  An 
applicant  institution  is  requested  to  use 
the  ED  Form  1049-6  that  it  received  in 
early  October  1984.  if  it  is  available,  to 
apply  under  this  notice.  If  an  institution 
wishes  to  obtain  a  copy  of  the  form, 
please  write  or  call  the  U.S.  Department 
of  Education,  Division  of  Eligibility  and 
Agency  Evaluation,  Attention:  84.031H 
(Title  Ill-Designation),  Room  3522. 
Regional  Office  Building  3.  400  Maryland 
Avenue,  SW..  Washington,  D.C.  20202. 
Telephone:  Area  Code  202,  245-9873.  (Ed 
Form  1049-6  is  approved  by  the  Office 
of  Management  and  Budget  under 
Control  Number  1840-0103.) 

Program  information:  Under  the 
Strengthening  and  Special  Needs 
Programs,  the  Secretary  detemines  an 
institution's  eligibility  based,  in  part, 
upon  an  institution's  education  and 
general  (E&G)  expenditures,  together 
with  the  amount  of  Pell  Grants  (for  the 
Strengthening  Program)  and  the  amount 
of  Title  IV.  HEA,  student  financial 
assistance  (for  the  Special  Needs 
Program)  that  was  awarded  to  students 
attending  that  institution  during  a 
particular  award  year.  In  order  to 
qualify  for  a  grant  under  the  Endowment 
Grant  Program,  an  applicant  institution 
must  in  effect  qualify  as  an  "eligible 
institution"  under  the  eligibility 
requirements  of  the  Strengthening 
Program  or  the  Special  Needs  Program. 

Under  the  amended  section  109  of  the 
Tribally  Controlled  Community  College 
Assistance  Act  of  1978.  an  institution 
may  include,  together  with  its  Pell  grant 
award  data.  (1)  the  number  of  Indian 
students  who  received  student 
assistance  grants  from  BIA  and  (2)  the 
amount  of  BIA  student  assistance  funds 
disbursed  to  students  for  postsecondary 
education  when  applying  for  eligibility 
under  the  Strengthening,  Special  Needs, 
and  Endowment  Grant  Programs. 

For  Fiscal  Year  (FY)  1985  grant 
awards,  the  Secretary  will  use  award 
year  1981-1982  (July  1. 1981-June  30. 
1982)  as  the  base  year  for  calculating  an 
institution's  eligibility  to  apply  for  a 
grant  under  the  Strengthening  Program 
(34  CFR  625.2  (a)(2).  (3).  and  (4));  the 
Special  Needs  Program  (34  CFR 


626.2(a)(2).  (3).  and  (4));  and  the 
Endowment  Grant  Program  (34  CFR 
628.2). 

In  accordance  with  the  amended 
section  109  of  the  Tribally  Controlled 
Community  College  Assistance  Act  of 
1978,  any  institution  that  participated  in 
the  BIA  student  assistance  grant 
program  (in  base  year  1981-1982)  is 
requested  to  submit  along  with  the 
"Request  for  Designation  as  an  Eligible 
Institution"  form  (ED  Form  1049-6)  the 
following  information: 


nw  manbar  ol  radpiwil*  of  BM 
•no*  grant* 

Ttw  amounl  ol  BIA  MudanI 
dtstribuMd  10  Indian  ttudanta 


1961-62 


taxk 


Please  submit  the  information,  in  the 
format  shown  above,  on  official 
letterhead  stationery  of  the  institution 
over  the  signature  of  the  President  of  the 
institution. 

Conversion  tables  and  eligibility 
thresholds  on  which,  in  part,  the 
Secretary  will  make  a  determination  of 
an  institution's  eligibility  are  published 
as  an  appendix  to  this  notice.  These  are 
the  same  conversion  tables  and 
eligibility  thresholds  that  were 
published  in  the  Federal  Register  on 
June  20. 1984  for  the  FY  1984  Endowment 
Grant  Program  and  on  September  28, 
1984,  for  the  FY  1985  Strengthening. 
Special  Needs,  and  Endowment  Grant 
Programs. 

Any  institution  that  plans  to  request 
designation  as  an  eligible  institution  is 
urged  to  apply  by  submitting  ED  Form 


1049-6  well  in  advance  of  the  December 
31, 1984  closing  date.  After  the  closing 
date,  the  Secretary  will  not  accept  any 
new  information  or  adjustments  to  the 
information  that  has  been  submitted  on 
the  "Request  for  Designation  as  an 
Eligible  Institution"  form. 

Applicable  regulations:  Regulations 
applicable  to  the  eligibility  process 
include  the  Institutional  Aid  Programs- 
General  Provisions  Regulations  (34  CFR 
624.2,  624.3  and  624.20):  the 
Strengthening  Program  Regulations  (34 
CFR  625.2  and  625.3);  the  Special  Needs 
Program  Regulations  (34  CFR  626.2  and 
626.3);  and  the  Endowment  Grant 
Program  Regulations  (34  CFR  628.2). 
These  regulations  were  published  in  the 
Federal  Register  of  January  5, 1982,  47, 
F.R.  540-557,  and  of  July  12. 1984,  49,  FR 
28520-28536. 

Applicable  legislation:  Legislation 
applicable  to  the  eligibility  process 
include  Title  III  of  the  Higher  Education 
Act  of  }965,  as  amended;  and  the 
Tribally  Controlled  Community  College 
Assistance  Act  of  1976.  as  amended  by 
section  109  of  Pub.  L  98-192. 

Further  information:  For  further 
information,  contact  the  Division  of 
Eligibility  and  Agency  Evaluation,  Room 
3030,  Regional  Office  Building  3, 
Washington.  DC.  20202.  Telephone  (202) 
245-9873. 

(20  U.S.C.  1051-1069C) 

Dated:  November  26. 1984. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.031  Institutional  Aid  Programs) 
Edward  M.  Elinendorf , 
Assistant  Secretary  for  Postsecondary 
Education. 


Fiscal  Year  1965  Competition.— Strengthening  Program;  Special  Needs  Ptwxsram;  En- 
dowment Grant  Program— National  Standards  for  Determining  Institutional  Eugi- 
BiLrrr  for  the  Title  III  Institutional  Aid  Programs 
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Qraduata  norvprofit  privMa  IrtituHcina  ' 


•  Institutions  that  do  not  aurard  baohator's  degraaa  but  do  aw 
raquest  designation  for  Iha  EndowmarK  Grant   Program  under 
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C^OOl 
0*r6t6 
0.0R33 

c,r99? 

0.1091 

C.tl?«< 

0.11<i4 

0.122* 

0.1909 

0.1367 

0.1423 

C.M^s 

0.1502 

0.1567 

0.1^27 

0.169n 

().176'> 

0.in34 

0.1fl7« 

3.1964 

0.1"85 

0.'>073 

0.2121 

:.2174 

0.?231 

0.?29<; 

0.2359 

0.2425 

0.?4fl3 

0.256S 

0.261R    ' 

0.2661    ' 

0.?6l«fl    • 

0.2736    • 

0.2779    . 

0.2814    • 

0.?840    ■ 

0.2H76    • 

0.2913   ' 

0.2941     . 

0.798'^    - 

0.^012    • 

0.3  054    • 

0.^077    . 

O.?107    . 

0.3171    - 

0.3204    • 

0.7290    - 

0.3339    - 

0.3364    . 


-  O.OSlr 

-  :.04?9 

-  J. 0991 

-  5.199r 

-  3.1127 

-  0.1163 

-  0.1225 

-  0.1299 

-  0.13f6 

-  0.141" 

-  0.14«4 

-  0,15C1 

-  0,156* 

-  5.152' 

-  0.1597 

-  0.17f4 

-  3.143T 

-  3.197« 

-  0.19ft3 

-  1.198« 

-  3.20T? 

-  a.?i?F 

•  3.217» 

•  0.223r 

•  0.2.'>«»^ 

•  0.2354 

•  3.2424 
■    3.2481 

•  0.7565 

•  0.2517 

•  3.266" 

•  0.2687 

•  0.2735 

•  0.2778 

•  3.281^ 
0.2439 

•  0.287«; 
3.291? 
0.2940 
0.298- 
1.3311 
0.3353 
9.307*; 
0.3106 
0.3170 
0.3207 
n.3289 
0.3338 
3.33f 7 
0.3407 


"fLL  DOLL«« 


0.01 
368.05 
4C0.43 

415. ir 

427.87 
440.36 
446.51 

449.30 
45«.76 
4fS.90 
467.87 
471,13 
476.2? 
481.98 
484. 6«« 
4«>0.03 
•93.57 
495.95 
499, 7g 

"C3.12 

509.37 
•15.36 
517.46 
52P.74 
«?4.30 
529.45 
532.39   , 
535.17 
■38.00    • 
■=43.40    • 
545.80    . 
5*1.15   - 
554.84    • 
5«9.28  - 
561,83  - 
5^8,15   - 
568,65   - 
571,57   . 

573.98  - 
576,93  • 
578.43  • 
•80.70    - 

583.53  - 
584,60    - 

588.54  - 
589,92  - 
504, 65  - 
5«»6,«4  - 
598,75  - 

599.99  - 


-  368.04 

-  400.42 

-  •15.11 

-  427.46 

-  440.35 

-  446.50 

-  449.29 

•  459.75 

-  463.39 

-  467.86 

-  471.12 

-  476.21 

•  481.97 

■  484.64 

•  490.02 

■  493.56 

•  495.94 

•  499.77 

•  ■03.11 

•  509.36 

•  51';. 35 

■  517.^5 

•  520.73 

•  S24.29 
52«».44 
532.38 
■35,16 
537,99 
543,39 
545,79 
551,14 
554,83 
559,27 
5«1,82 
565,14 
568,64 
571,5* 
573,89 
576,92 
578,42 
*»0.69 
583,52 
584,59 
588,53 
589,91 
594,64 
596.53 
598.74 
599.98 
602.48 
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12926. 91» 
12826.89  • 
9957,14  • 
8861,18  • 
7606,60  • 
7321.89  • 
7153,43  - 
6755,28  - 
6382,39  • 
6238,01  • 
6060,23    • 

5839.28  - 
5776,18   - 

5619.08  • 
5523.30  - 
5364.94  - 
5260.51  - 
5219.21  - 
5056,62  - 
4949,14  - 
4931, •«  - 
4898,98  - 
4832, 3»    - 

4766.29  - 
4649.60    - 

4615.09  - 
4576,71    - 

4534.20  - 
4496,60  - 
4446,83  - 
4426,85  - 
4  366,05  - 
4321,44  - 
4278.70  - 
4209,75  - 
4163,48  « 
4136.46  • 
4078.05    - 

4023.55  - 
3973,26  - 

3949.21  - 

3907.56  - 
3860,53  - 
3824,29  - 
3799,69  - 
3769,36  - 
3759,31  - 
3732,34  - 
3708,52  - 
3687,73    - 


•  9957,19 

•  8861.19 

■  7604.fl 

•  7321.91 

•  7153,44 

•  67^5,29 

■  6382,41 

•  6238.02 

■  606C.24 
5839.29 
5776.19 
5€19.C9 
5»2J.21 
5564, o? 
526C.«2 
521«,23 
5956.63 
4989.19 
4931. 'O 
4B9«.'»9 
4832. •'5 
4766.30 
4o8«.f,l 
4*15.10 
4576.72 
4534,21 
4496,61 
4446,84 
4426,86 
4366,07 
4321,4^ 
4278,71 
4209,76 
4160,49 
4136,48 
4374,06 
4023,56 
3973,27 
3949,22 
''»07,«7 
3860, "4 
3824,30 
3"»99,7C 
3769.37 
3759.32 
3732.35 
3708.53 
3687,74 
3631.23 
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0.3404 

0.3449 

0.3486 

3.»555 

0,3602 

0.3651 

C,^683 

0.3741 

0.3789 

0.^833 

0.3874 

0.3917 

0.^954    . 

3.3988 

O.^OIT 

0,405^    • 

0.4113    ■ 

0.417-^    • 

(;.«247  • 

C.4292  - 
0.4558  . 
0.440''  - 
0.«461  - 
0.4531  - 
0.4596  . 
0.4637  ' 
3.4747  - 
0.4837  - 
e.4963  - 
C.502?  - 
0.5113  - 
0.516O  - 
0,'i293    - 

e,?34i  - 

0,5481  - 
0,5599  - 
0,5714  - 
n,587«.  - 
G,6031  - 
0,6261  - 
0,6f26  - 
3,6694  . 
0.6843  - 
0.7303  - 
C.7521  - 
0.8137  . 
0.8819  - 
3.9527  - 
1,C531  - 
l.«32a* 


-  3. 34^0 

-  0.3«8'= 

-  e.355« 

-  9.3^C1 

-  9.3^5: 

-  0.3<'i79 

-  3.374? 

-  0.3788 

-  3.383? 

-  0.3377 

-  0.391« 

•  3.39*3 

•  0.39P7 

•  0.401P 
"  3.40'"'' 
■    0.4117 

•  3.4174 

•  3.4?4«; 

•  T.42«»l 
0.4557 

'  3.44C4 
3.446? 
0.4530 
0.45  9"; 
3.4536 
9.474*. 
0.483f 
9,496? 
0.5921 
0.511? 
0.516P 
0.5289 
0.5340 
0.5480 
0.5598 
9.571^ 
3.5874 
3.6 J  39 
3.626* 
3.6425 
3.669^ 
0.688* 
0.730? 
0.75?f 
0.810r 
0.830« 
3.95?''. 
1.953? 
1.4319 
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6'-2.49 

694.97 

€'-6.?0 

638.78 

611.76 

614.0* 

616. C4 

^18.58 

619. 3C  ^ 

"0.19 

«"'3.21  . 

6?6.76  < 

*;''4.P3  . 

6T8.61  . 
f.40.71  ■ 
643.11  . 

ttr.^s  . 
«5i.<<;  . 
'■3.07  . 
654.21  - 
557.43  - 
^60.?ii  - 
«.«-4.10  - 
665.88  - 
*71.17  - 
673.56  - 
675. 70  - 
677.90  - 
682.93  - 
685.73  - 

e^o.?"  - 

693.47  - 
698,18  - 
7C2,57  - 
797,55  - 
713,15  - 
720, ftO  - 
725,54  - 
729,38  - 
753,49  - 
7an,98  - 
7*8,40  - 
756,75  - 
▼64, 68  - 
774,91  - 
T87..-'0  - 
794. ei  . 
8C8.94  - 
8*0.66  - 

888, or« 


-  SC*,96 

-  606,19 

-  608.77 

-  «11,75 

-  614,07 

-  616.33 

-  518.57 
•,  619.29 

-  f20.18 

•  f.23.20 

•  «26.75 

•  *34.32 

•  638. oO 
■    64C.70 

•  643.19 

•  647.54 

•  651.65 

•  t53,96 
<'54.?0 
657.4? 
660.25 
6*4.09 
f 65.47 
671.16 
673.55 
675.78 
677.89 
682.52 
68<5,72 
690.28 
693.46 
698.17 
702.56 
707.54 
713.14 
720.59 
725.53 
729.37 
733.48 
740.97 
T48.39 
736.74 
764.67 
774.90 
T87.19 
794.80 
408.93 
840.65 
887.99 
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3631.22 

3590.60 

3570.09 

3538.78 

3539.43 

3476,21 

3447.79 

3409.88 

3403.69 

3371.07 

3333.40 

3289.24 

3264,31 

3233,11 

3212.83 

3185.08 

3149.67 

3134.23 

3116.23 

3097.35   - 

3059,71    . 

3018.06    • 

3Q03.70    - 

2991.18    • 

294?. 64    ■ 

2901.99   . 

2878.90    - 

2864.56   • 

2913,60    - 

2787,35   - 

2754,48    - 

2737.90    - 

27?2.28   - 

2683.09   - 

2661.99    • 

2640,25   - 

2625,90    > 

2576,93   - 

2547.05  - 
2523,45  - 
2499,33  - 
2432,25   - 

2390.06  • 
2345,08  - 
2292,82    • 

2271.00  - 
2224.38    - 

2098.01  • 
2041.66  - 
1900,12    - 


-  359J,61 

-  3573,10 

-  5538,79 

-  3509,44 

-  3476,2? 

-  3447,40 

-  3409,89 

-  3400,70 

-  3371,08 

-  3333,41 
»    3?89,25 

-  3?64.32 

•  W33.1? 

-  3212. «4 

•  3185, 0» 

•  3149.68 

•  3138.24 

•  3116. ?4 

•  3397.86 

•  3059.72 

•  3-18.97 

•  '90'. 71 
2991 .1« 
2042. 65 

•  2902.90 
2878.91 

2864. -i? 
2813. fl 
2787.36 
2754.49 
2737. «»1 
272?. 29 

2Ja:',10 

2662.00 
264ft. ?6 
2625.91 
25  76.9« 

2547,06 
2*i23,48 
24i»9,34 

2432, 2C 

2398.97 
234^,39 
2292,83 
2271.61 
??24.39 
2998,02 
2341,67 
1«09,13 
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2722,28   -    •'662,00 

0 

cr. 

8 

43 
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«• 
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3.3706 

7f2,8?   - 

772,20 
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0.^907    - 

0.4??7 

772,21    - 

787,33 

2547,95    -    ?«i99,54 

46 

0.4204   - 

0.4&4? 

787,31    - 

806,21 
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47 

0.4645    - 
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8'-f.2?    - 

835,07 

2390.56   -    2?9'».83 
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41 

O.'iO''?    - 

0.i'.0f 

B'«5,n8  - 

885, '»8 
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O.-^fOT    - 
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• 

5C 
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941. 44» 

2041.66   -           1.00 

t 

p«RT-»  :  s'rRt(«';THtNr)«'> 


P««T-A  :  C^NTrvUF 


2  TH  PRIV«TF 


POINT 

PELL 

P 

FRCFNT 

Pt-LL 

DOLL*"* 

f    AND    6 

1 

O.COOl 

0.114r. 

0,01    - 

603.47 

17341.83* 

2 

0.1146 

O.llf 0 

603.48    - 

625.34 

17341.82    -14175,57 

S 

O.llfl 

0.1-,«>7 

f-?5.3»;    - 

648.14 

14175.55   -11153.14 

•  . 

O.I69n 

:.1791 

f.48.15  - 

696.77 

11153.13   -    9?34.77 

a 

0.1792 

Cl^^O 

696, 7<«    - 

715,20 

9234.76    -    8704.02 

6 

0.1891 

0.2047 

715.21    - 

723.53 

8704.01    -    8335.66 

T 

0.2048 

0.??21 

7'»3.54    - 

750.53 

8335.64   -    8097.48 

a 

0.?22'» 

- 

'),2^r^ 

7^0.54    - 

759.69 

8097.46   -    7923«25 

9 

0.?30<f 

- 

3.?1?4 

7'=9.70    - 

764,35 

7923.24    -    7567.53 

10 

0.?359 

- 

0.2443 

764.36    - 

769.29 

7567.52   -    7183.89 

11 

0.?444 

- 

0.257* 

769.30    - 

785.17 

7183.88   -    6907,50 

12 

C.253T 

- 

3.2^46 

785.18    - 

793.02 

6907.49   -    6481.62 

13 

0.2647 

- 

0.272^ 

7«>3.P3    - 

795.74 

6481.61    -   6403. «e 

1* 

0.?724 

- 

0.278C 

7«»5.75   - 

798. OS 

6403.96    -   6208.09 

i; 

0.2781 

- 

0.2r«;»^ 

798,06    - 

806.15 

6208.08   -    5993.69 

16 

C.2857 

- 

a. PS"! 

806.16    - 

808.47 

5993.68   -    5913.12 

1"» 

0.289? 

- 

0.3011 

8C«.^9    - 

810.46 

5913.11    -    5785.20 

19 

9.?01? 

- 

3.305? 

810.47    - 

818.67 

5785,19   -    5652.44 

19 

0.3  051 

- 

a.3?84 

818.68    - 

822.05 

5652.45    -    5539.37 

2C 

0.108S 

- 

0.31f.* 

»?2.C6    - 

828.25 

5539.05    -    5225.32 

21 

0.^16«i 

• 

0.3219 

»?8,26    - 

83C.«*7 

5225.33    -   5193.42 

2? 

0,3220 

- 

3.1?f.O 

830.98    - 

838.93 

5193.41    -    5111. -8 

23 

0.^261 

- 

0.329n 

838.94    - 

849,11 

5111.96    -    5?74.24 

24 

O.^rPl 

- 

D.333r 

849.1?    - 

857.74 

5074.23   -    5046,27 

2S 

0.3331 

- 

0.318'^ 

857.75    - 

864.26 

5046.26   -    4*72.50 

2f 

0.538*. 

- 

0.3444 

864.27    - 

866.0  3 

4972.49    -    4941.55 

27 

0.3445 

- 

1.3541 

866.04  '- 

871,10 

4941,54    -    4865,97 

2« 

P. ^54? 

- 

0,3703 

871.11    - 

874.25 

4865,96  -    4775, ro 

29 

0.1704 

- 

0.376f» 

874.26    - 

875.33 

4775,69    -    4«59.55 

30 

0.1761 

- 

0.3792 

875.34   - 

876.95 

4659.54    -    4653,02 

31 

0.3793 

- 

0,3849 

876.96    - 

880.34 

4653,01    -    4641.16 

32 

0.3850 

- 

•5,392? 

880.35    - 

882.07 

4641.14    -    4411.79 

33 

0.3923 

- 

0.3945 

882.08    - 

883.41 

4411.78    -    4384.00 

34 

0.^946 

- 

0,431? 

883.4?    - 

886.50 
888.90 

4383.99    -    4348.14 

35 

0.4013 

- 

9,4076 

886.51    - 

4348.13   -    4324.23 

36 

0.4077 

• 

0,4143 

888.91    - 

891.87 

4324,21    -    4286.21 

37 

0.4144 

- 

0.416fi 

891.88   - 

892.91 

4286.20    -    4267.52 

3P 

0.416? 

- 

0,4187 

8'52.92    - 

895.66 

4267.51    -    4226.27 

39 

0.4lnA 

- 

0.4306 

805.67    - 

898.12 

4226.26   -    4177.36 

•  0 

0.4207 

- 

0.4309 

808.13    - 

901.40 

4177,35   -    4146,02 

♦  1 

0.4310 

- 

0,44«^3 

9P1.41    - 

903.88 

4146,01    -    4094,33 

♦  2 

0.4454 

- 

0,411? 

'>C3.89    - 

909.34 

4094,32    -    4049.68 

♦  3 

0.4613 

- 

0,41^80 

909.35    - 

913.50 

4049.67   -    3988.36 

44 

0.4681 

- 

3.4731 

913.51    - 

914.99 

3988.35   -    3953.84 

45 

0.473? 

- 

0,4761 

915.00    - 

"20,66 

3953.83    -    3849. t;^ 
3849,55   -    3767.77 

46 

0.476? 

- 

0,4  SCO 

TO. 67    - 

923,15 

47 

0.4801 

- 

0,4859 

923.16    - 

927,50 

3767.76   -    3710.23 

48 

0.4860 

- 

0,489? 

9P7,51    - 

929,75 

3710.22    -    3f^85.69 

49 

0,4893 

• 

0,496r 

«»?9,76    - 

9^30,80 

3685.68    -    3535.52 

»0 

0.4961 

" 

0.50?f' 

930.81    - 

934.16 

3535.51    -    3456.K1 

POIM 

51 

52 

53 

54 

55 

56 

57 

58 

59 

6C 

61 

62 

63 

64 

65 

66 

67 

68 

69 

7C 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

8? 

83 

84 

85 

86 

87 

88 

89 

90 

91 
9? 
93 
94 
95 
96 
97 
98 
99 
ICC 


2  TR  pRivtrr 

PELL  PFRCeNT 


PELL  DOLLAR 


C  AND  6 


C.50?l 
O.'OS^ 
0.5125 
0.5272 
0,S345 
0,«484 
0.5613 
0.5638 
0.5754 
0.5830 
0.590? 
0.5932 
0.»-000 
0,^214 
0,6378 
C.6422 
0,6644 
0.6878 

c.f 9?a 

0,6943 
0,7255 
0.7317 
0,7516 
0.7767 
0.7935 
0,8021 
0,8176 
0,8326    ' 
0,8490 
0,8571    • 
0,8697 
0,892?    ■ 
0,9109 
0.9351     ■ 
0.«848    • 
1.C046 
1.0508    < 
I.C779    . 
1.0897    . 
1.1286    < 
1.162?    . 
1.2014    . 
1*2480    < 
1.3750    . 
1.467]     . 
1.5130    . 
1.618?    • 
1.6500    « 
1,6500    < 
l.b50J* 


.  0.5058 

•  0.5124 

•  0.5271 

■  0.5344 

•  0.5483 

•  0.551? 

•  0.5637 

•  e.5753 

•  O.^g?"* 

•  0.5901 

•  0.5931 

■  0.5999 

•  0.6213 

•  0.6377 
0.6421 

'  0.6643 
0,6877 
0.691«> 
0,6'»4? 
3,7254 
0,7316 
0,751« 
0.7766 
0.79  34 

o.8a?c 

O.Rl?-; 

O.ajjs 

0.84RO 

0.8570 

0.869f 

0.8921 

0.910» 

0,935C 

3,9847 

1.0045 

1.0507 

1,0778 

1,0896 

1,1285 

1.1621 

1.2013 

1,247* 

l,374c 

1,467C 

1.5129 

1.6181 

1.64''" 

1.65C0 

1.6S00 


934,17 
936.61 
939.0  3 
944.38 
948.44 
9«1.76 
9*5.74 
962.00 
969.3? 
97C.94 
973.90 
975.94 
978.68 
982.64 
»84,63 
986.60 
990.46 
904.83 
oo^.lO 
999.03 
1C0:.66 

ior6.ii 

ICIO.Oa 

1011.23 

1014,30 

1'»18.74 

1C24.47 

1025.38 

icr9.17 

l'.43.8J 

1049.37 

10«;4.29 

10*7.86 

lCfl.49 

1062.17 

1064,9P 

1373.49 

1C81.50 

1083.87 

1093.11 

1099.06 

1167.99 

1119.54 

1125.47 

1138.11 

1148.28 

1175.36 

1312.44 

1240.06 

127S.26* 


-  936.60 

-  939.02 
-944.37 

-  948.43 

-  951.75 

-  955.73 

-  961.99 

-  969.31 

-  070.93 

-  973.89 

-  975.93 

-  978.67 

-  98?. 63 

-  984.62 

-  986.59 

-  990.45 

-  994.82 

-  995.29 

-  999.02 
-1302.65 
-100'. 10 
-1010.08 
-1011.22 
-1314,29 
-1018,73 
-1024,46 
-1025,37 
-1029,16 
-1043,82 
-1049,36 
-1054,28 
-1057,85 
-1061,48 
-1062,16 
-1064,89 
-1C73,48 
-1081,49 
-1083,86 
-1093,10 
-1099,05 
-1107,98 
-1113,53 
-1125,46 
-1138.10 
-1148,27 
-1175,35 
-i:i2,43 
-1240,05 
-1275.35 


3456,80 
3397.15 
3322.67 
3306.26 
3289.44 
3252.95 
3239,80 
3228,11 
3167,06 
3112,95 
3015,96 
3007,75 
2917,89 
2877.92 
2824,45 
2800,11 
2776,16 
2750,57 
2709,41 
2643,98 
26.'>8,93 
2567.52 
2532.25 
2459.67 
2428.27 
2424.43 
2342.14 
2320.01 
2282.38 
2218.11 
2136.57 
2105.06 
2068,94 
2034,48 
2014,32 
1997,20 
1938,78 
1910,37  . 
1889,78   • 
1791.27   • 
1733.01    ' 
1664.14    • 
1629.04   • 
1505.71    • 
1361.06   • 
1169.10    • 
1133.29    < 
1046.42    • 
940.52    • 
799.15   • 


3397.16 

3322.68 
3306.27 
3?89.45 
3?5?.96 
3?3'».81 
3228.12 
3167.0  7 
3112.96 
3015.97 
3007.76 
2917.90 
2877.93 
2824.46 
2900.12 
2776.17 
275n..58 
2709.42 
2543.99 
2628.94 
2567.53 
2532.26 
2459.68 
2428.28 
2424.44 
2342.15 
2120,02 
2?82,39 
2218, 12 
2136.58 
2105.07 
2368.95 
2034.49 
2014.33 
1987.21 
1938.79 
1910.38 
1889.79 
1791.28 
l-'33.02 
1664.15 
]'i29.05 
1505,72 
1361,07 
1169,11 
1133,29 
1046,43 
940, «3 
799,16 
1,00 
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P4PT-P 

:    SPECIAL   NEEOS 
2   YH    PRIVATE 

■V 

' 

POINT 

NEEO    P^aCENT 

o.rooi  -  o.o/Bf. 

NEED    ODLLA* 

t    ANO   G 

1 

0.01    -    549.93 

14175,57* 

» 

0.C787    -    0.12«? 

".49.94    -    622.78 

14175,55    -    9234,77 

3 

0.124*.    -   0.141* 

»;??.79   -    660.02 

9234,76    -    8335,66 

' 

4 

0.141'<    -   0.1^2-' 

f.f0.03   -    f«»2.77 

8333,64    -    7«»23.25 

H 

C.1630    -    n.l73»" 

6«»2.7«   -    707,91 

7^3.24    -    7183.89 

'& 

0.1739    -    0.1«71 

707.9?   -    715,95 

7183.88   -    6481,62 

I 

T 

0.1«7?    -    0.1971 

715.96    -    723,51 

'6481.61    -    6?08,09 

« 

0.1«»7?    -   0.21*i^ 

723,52    -    73«,32 

620*, 08   -    5913,12 

3 

9 

5.?0'S4    -    0.214? 

738.33    -    749,49 

5913.11    -    5652.44 

s. 

It 

0.ri43    -    a.227'^. 

749,50    -    758,97 

5652,43   -    522«!,32 

90- 

11 

C.?27«.  -  o.2i«r 

7?^«,'»8    -    773.14 

5?25.J0    -    5111.98 

a 

1? 

0.2381     -    3.24^f 

773.15    -    7*5,61 

5111.96   -   5046.27 

s 

13 

0.?4«7    -    0.2*«' 

7*5,62    -    7*0,41 

5046.26   -    4«»41.55 

? 

t« 

C.?*87    -    0. ?•'?«» 

■»*9,4?    -    79«,73 

4941,54    -    4775.70 

15 

0.2531    -   0.2741 

798,74    -    *06,18 

47r5.69    -    4*53.02 

"^ 

1^ 

0.C74?    -    0.2«0C 

Pr6,19    -    «15.6I 

4653.01    -    4411.79 

< 

tl 

0.?«01     -   0.?«7= 

«15.62    -    *25.*2 

4411.78    -    4348.14 

s. 

lA 

%.?R76    -    0.?'*^ 

«?5.83    -    840.22 

4348,13   -    4286,21 

■u 

19 

3.?94*    -    0.29*7 

B40.23    -    846.47 

42**, 20    -    4226.27 

® 

, 

20 

0.29«'»    -    0.3l?l 

-H46,4A    >    850,61 

4226.26    -    414«..a2 

? 

^ 

21 

0.312?    -    0.3l*« 

fl*'0,62    -    860, *7 

4146.01    -    4049.68 

22 

O.Jl«9    -    0.^?*' 

860, *8    -    866.03 

4049.67    -    3953.84 

k 

, 

23 

0.;2«3    -    O.i*''^ 

866.04    -    R8C.79 

3953.83    -    3767.77 

,' 

?« 

O.»40«i    -    0.3«=J'» 

BPO.*0    -    •8*.67 

3767.76   -    3685.69 

^^ 

2*1 

0.3^00    -    0.3"^7r 

A**. 6*    -    891,48 

3685.68    -    3456.81 

i 

2« 

0,3571    -    0.37P7 

891,49    -    901.59 

3456.80    -    3322.68 

2T 

0.378*    -    1.3*37 

''ri,6n  -  906,68 

3322.67    -    3?«<».45      . 

s* 

2P 

0.3*3!»    -    0.40?r 

'»06,e.«»    -    914,03 

3289.44    -    3239.81 

09 

?«» 

0.4021     -    0.41*1 

«»14,04    -    91*, 71 

323*. 80    -    3167. C7 

5?> 

0.40*2    •    0.42*1 

918,72    -    925,15 

3167.06   -    3315. «»7 

Z 

o 
< 

0.42*9    -    3.41«'4 

925,14    -    930,31 

3315.96    -    2917.90 

3? 
33 

C.4355    -    n,4'>24 
0.452''.    -    3.4'',*4 

««30.3?    -    937,40 
"?7.41    -    942,26 

2917.89    -    'P24.46 
2824.45   -    2776.17 

n 

B 

c 

2 

:^« 

0.46*5    -    0.4*41 

942,27    -    945,19 

2776.16   -    2709.42 

it 

0,4*4?    -    3.53«»^ 

945,20    -    961.89 

2709,41    -    2628.94 

►1 

^tr 

0.'S097    -    O.^^^P 

'".1.90    -    976.42 

2628, '^    -   2532,26 

M 

0.';35'»    -    0.5'54«-, 

»76.4r^    -    «»94.9* 

2532,25    -    2428,?8 

^ 

3fl 

0.^546    -    0.593*. 

9'»4.99    -1005.11 

2428,27    -    2342,15 

i 

39 

n.'-93^    -    0.607? 

1CC5,1?    -1016.67 

2342,14    -    2?82,39 

•  n 

O.^C73    -    0.64A« 

101<^.68    -1030.45 

22*2,38    -    2136, S* 

•«.». 

«1 

1,r4*><;    -    rt.fft7T 

103C.46    -1«40.55 

2136,57    -    2068, 'S 

z 

«? 

?.^67*    -    1.7123 

1040.56    -1C60.72 

2068. -I*    -    2014.33 

o 

•  3 

n,7124    -    0.7474 

ir^ri.73    -1081,48 

2014. S2    -    1938.79 

s*. 
o 

( 

*♦ 

0.7475    -    0.81*1 

1C81,49    -1104,23 

1938.78    -    1*89,79 

n 

«? 

0.«1*?    -    O.H??3 

nr4,'>4    -1137.52 

1**9,7*    -    1733,02 

46 

0.P724    -    0.97?*^ 

1137.33    -1164.38 

1733.31    -    lf.29.05 

* 

•  T 

0.9724    -    1.11T« 

11'4.3«»    -1191,24 

16-?9.04   -    1361.07 

4R 

1.1175    -    1,5231 

11«1.25    -1264.32 

1361.36    -    1133.29 

«" 

l.*?3?    -    l.«.4'»o 

l?t«,J3    -1471.^1 

1133.28    -      940.53 

5C 

i.'^sca* 

1471,52» 

94C.52    -            l."0 

1 

PART-A 

:    STRENGTHENING 

\ 

PART-* 

:    CONTINUE 

. 

4    TR    PtBUrC 

4    »R 

PUBLIC 

01 MT 

PELL 

PERCENT 

PELL 

DOLLAR 

E    AND 

6 

POINT 
51 

PELL 

PFRC«-NT 

PELL    DOLLAR 

E    AND 

6 

I 

O.OOGl 

- 

0.093'» 

0.01 

. 

538,24 

26103,34* 

0.3101 

-    0.313' 

830.66 

-    831.68 

4338.85   - 

4317,64 

■  > 

0.0940 

- 

0.126C 

538.25 

- 

€07,09 

26103,33 

- 

20855,06 

5? 

0.?134 

-    3,314r 

831.69 

-    833,65 

4317.63    - 

4304,37 

-  a 

0.1261 

- 

0.1345 

^07.10 

- 

620,21 

20855,05 

- 

17768,36 

5J 

0,3141 

-    0.3164 

833,66 

-    835,65 

4304.36   - 

4273,67 

"■  ♦ 

0.1346 

~ 

0.1432 

620.?? 

- 

629,21 

17768,35 

- 

13151,79 

54 

0,3165 

-    0.3179 

835,66 

-    836.87 

4273,66   - 

4241,81 

..  5- 

0.1433 

- 

0.1528 

*^29.22 

- 

646,97 

13151.78 

- 

11143,16 

55 

0,3180 

-    0.3193 

836,88 

-    840,55 

4241,83    - 

4202,61 

-  • 

O.IS?" 

- 

0.1632 

646.98 

- 

660,26 

11143.14 

- 

10509,04 

56 

0,3194 

-    0,320« 

840,36 

-    841,09 

4?02,60    - 

4164,98 

t 

0.1«33 

- 

0.1684 

660.27 

- 

666,76 

10509.03 

- 

10326,05 

57 

0,3206 

-   0,3279 

841,10 

-    844,16 

4164,96    - 

4022,01 

• 

0.1685 

" 

0.1744 

666.77 

- 

674.54 

10326.04 

- 

8674,21 

58 

0,3280 

-    0,3297 

844,17 

-    846,37 

4022,90    - 

3985,47 

• 

0.1745 

• 

0.1774 

674.55 

- 

681,46 

8674.20 

- 

8464.98 

59 

0.3298 

-    0,3304 

846,38 

-    847,87 

3985.46   - 

3969,92 

It 

0.1775 

- 

0.180' 

681.47 

- 

688.18 

8464,96 

- 

8325.39 

6C 

0.3305 

-    0,3325 

847,88 

-    852,09 

3969,91    - 

3930,62 

at 

0.1804 

- 

0.1867 

688.19 

- 

692,86 

8325.38 

- 

8074,47 

61 

0,3326 

-   0.334^ 

852,10 

-    852,63 

3930.61    - 

3875,61 

at 

0.1868 

~ 

0.192T. 

692.87 

- 

698,95 

8074.46 

- 

7710.76 

62 

0.3346 

-   0.3375 

852,64 

-    855,02 

3875.60    • 

3838,91 

as 

0.192f. 

- 

0.1932 

698,96 

- 

701,26 

7710,75 

- 

7411.33 

63 

0.3376 

-   0.3438 

855,03 

-   859.02 

3838.90    - 

3808.48 

a* 

0.1933 

- 

0.1985 

701,27 

- 

703,39 

7411.32 

- 

7141.99 

64 

n.3439 

-    0.3461 

8«9,03 

-   862,33 
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DEPARTMENT  OF  ENERGY 

National  Petroleum  Council  Oil  Supply/ 
Denuind  Tasli  Group;  Meeting 

Notice  is  hereby  given  that  the  Oil 
Supply/Demand  Task  Group  will  meet 
in  December  1984.  The  National 
Petroleum  Councjl  was  established  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  Oil  Supply/Demand 
Task  Group  will  address  previous 
Council  refining  studies  and  evaluate 
further  reHnery  operations  and  their 
impact  on  petroleum  markets.  Hs 
analysis  and  fnidings  will  be  based  on 
information  and  data  to  be  gathered  by 
the  various  task  groups. 

The  Oil  Supply/Demand  Task  Group 
will  hold  its  first  meeting  on 
Wednesday.  December  5. 1984,  starting 
at  9:00  a.m..  Second  Floor  Conference 
Room,  Diamond  Shamrock  Corporation, 
located  in  the  Ranger  Insurance 
Building.  5333  Westheimer.  Houston. 
Texas. 

The  tentative  agenda  for  Oil  Supply/ 
Demand  Task  Group  meeting  follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Co-Chairman. 

2.  Discuss  the  scope  of  the  overall 
study. 

3.  Discuss  the  study  assignment  of  the 
U.S.  Oil  Supply/Demand  Task  Group. 

4.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Oil  Supply/Demand 
Task  Group  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Oil  Supply/Demand  Task 
Group  will  be  permitted  to  do  so.  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  should  inform  Carolyn  B. 
Klym.  Office  of  Oil.  Gas.  Shale  and  Coal 
Liquids,  Fossil  Energy,  301/353-2709. 
prior  to  the  meeting  and  reasonable 
provisions  will  be  made  for  their 
appearance  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Publilc  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  D.C..  between  the 
hours  of  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 


Issued  at  Washington.  D.C..  on  November 
21. 1984. 
William  A.  Vaughn. 

Assistant  Secretary  Fossil  Energy. 
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Public  Comntent  Period  and  Meeting 
on  a  Panel's  Review  and  Findings  of 
Ongoing  Health  Effects  and 
Epidemiological  Studies  of  Operations 
at  the  Savannah  River  Plant 

aqency:  Department  of  Energy. 

action:  Notice  of  a  30-Day  public 
comment  period  and  public  meeting. 

summary:  The  Department  of  Energy      ' 
(DOE)  announces  the  initiation  of  a  30- 
day  public  conunent  period  on  a  panel's 
review  and  fmdings  regarding 
epidemiological  studies  of  persons 
working  at  and/or  living  around  DOE's 
Savannah  River  Plant  in  South  Carolina. 
The  panel  review  was  conducted  by  the 
U.S.  Department  of  Health  and  Human 
Services'  Centers  for  Disease  Control 
(CDC)  at  DOE'S  request.  Panel  members 
consisted  of  a  group  of  epidemiologists 
and  other  scientists.  Panel  members 
were  requested  to  review  past  and 
current  epidemiological  studies  and  to 
provide  a  list  of  further  studies  for 
consideration.  As  approved  by  the  panel 
and  documented  in  a  report  entitled. 
"Epidemiologic  Projects  Considered 
Possible  to  Undertake  in  Populations 
Around  the  Savannah  River  Plant,"  the 
panel's  recommendation  was  that  only  3 
studies,  presently  being  conducted  by 
DOE.  merited  serious  consideration  as 
high  priorities  at  this  time.  A  public 
meeting  and  30-day  comment  period  on 
the  panel's  recommendation  is  being 
held  pursuant  to  DOE's  commitment  in  . 
die  fmal  environmental  impact 
statement  for  L-Reactor  Operation 
(DOE/EIS-0108).  Written  comments  on 
the  CDC  panel's  recommendation  may 
be  submitted  at  any  time  during  the  30- 
day  comment  period  and  should  be 
directed  to  Mr.  Grover  A.  Smithwick.  at 
the  address  below.  "Hie  Department  will 
also  hold  a  public  meeting  in  Aiken, 
South  Carolina,  for  the  purpose  of 
receiving  oral  comments  on  the  panel's 
recommendation.  After  the  30-day 
public  comment  period,  the  Department 
of  Energy  will  prepare  a  report  of  the 
meeting  summarizing  the  comments 
received  during  the  public  comment 
period,  and  a  final  position  based  on  the 
public  comments  received  and  the 
recommendation  of  the  CDC  panel.  All 
oral  comments  received  at  the  meeting, 
and  all  written  comments  postmarked 
by  December  30, 1984,  will  be 


considered  by  the  Department  in 
determining  its  final  position. 
DATES  AND  TIMES:  The  30-day  public 
comment  period  will  begin  on  December 
1, 1984.  and  will  end  on  December  30. 
1984.  All  written  comments  postmarked 
by  December  30. 1984.  will  be 
considered  by  the  Department  of  Energy 
in  determining  its  fmal  position. 

Oral  comments  will  be  received  at  a 
public  meeting  which  will  be  held  as 
follows: 

December  18. 1984.  at  10«)  a.m.  at  the 
Odell  Weeks  Activity  Center.  1700 
Whiskey  Road.  Aiken.  South  Carolina 
29801. 

Availability  of  Panel  Recommendations 

Copies  of  the  CDC  panel's  report 
entitled  "Epidemiologic  Projects 
Considered  Possible  to  Undertake  in 
Populations  Around  the  Savannah  River 
Plant,"  are  available  for  inspection  at 
the  following  reading  rooms  and 
libraries: 
Atlanta  Public  Library,  1  Margaret 

Mitchell,  NW..  Atlanta.  Georgia  30303 
Augusta  Regional  Library.  902  Greene 

Street,  Augusta,  Georgia  30901 
Burke  County  Library.  Fourth  Street, 

Waynesboro,  Georgia  30830 
Chatham  County  Public  Library.  2002 

Bull  Street,  Savannah,  Georgia  31499 
Statesboro  Regional  Library.  124  South 

Main  Street.  Statesboro.  Georgia 

30458 
Aiken-Bamberg-Bamwell-Edgefield 

Regional  Library.  1307  Georgia 

Avenue.  North  Augusta.  South 

Carolina  29841 
Aiken  County  Library.  435  Newberry 

Street  SW..  Aiken.  South  Carolina 

29801 
Allendale-I  lampton-Jasper  Regional 

Library.  War  Memorial  Building. 

Court  House  Square.  Allendale.  South 

Carolina  29810 
Beaufort  County  Library.  710  Craven 

Street,  Beaufort,  South  Carolina  29902 
Richland  County  Public  Library,  1400 

Sumter  Street.  Columbia.  South 

Carolina  29201 
South  Carolina  State  Library.  1500 

Senate  Street.  Columbia.  South 

Carolina  29201 
U.S.  Department  of  Energy.  211  York 

Street  NE..  Federal  Building.  Aiken. 

South  Carolina  29801 
Freedom  of  Information  Reading  Room, 

Room  lE-190.  U.S.  Department  of 

Energy,  Forrestal  Building,  1000 

Independence  Ave.  SW..  Washington. 

D.C.  20585 

In  addition,  copies  of  the  report  may 
also  be  obtained  by  contracting  Mr. 
Grover  A.  Smithwick  at  the  addres* 
below. 
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:  Written  comments,  requests 
for  copies  of  the  CIX  panel's  report,  the 
requests  to  speak  at  the  meeting,  and 
requests  for  further  information  on  the 
SOnday  public  comment  period  should  be 
directed  to:  Mr.  Grover  A.  Smithwick, 
Acting  Assistant  Manager  for  Health, 
Safety,  and  Environment.  Department  of 
Energy,  Savannah  River  Operations 
Office,  P.O.  Box  A.  Aiken,  South 
Carolina  29801.  (803)  725-3957  or  725- 
2203.  Envelopes  should  be  marked 
"Attention:  CDC  Panel's 
Recommenda  tions." 

Meeting  Procedures 

The  Department  of  Energy  invites  any 
person  who  has  an  interest  in  the  CDC 
panel's  recommendation  or  who  is  a 
representative  of  •  groap  of  persons  that 
has  an  interest  in  the  CDC  panel's 
recommendation,  to  submit  written 
comments  or  to  make  oral  presentations 
at  the  pubhc  meeting.  Individuals 
desiring  to  make  oral  presentations 
should  notify  Mr.  Grover  A.  Smithwick 
■t  the  above  address  no  later  than  one 
week  before  the  neeting  so  that  the 
Department  nay  arrange  a  schedule  for 
the  presentations. 

Persons  who  have  not  submitterf  a 
request  to  speak  in  advance  may 
register  to  speak  at  the  public  meeting 
before  the  meeting  comraences;  tf»ey  will 
be  caHed  on  to  present  their  comments 
as  time  permits.  In  order  to  ensure  that 
everyone  who  wishes  to  speak  has  a 
chance  to  do  so.  five  imnutes  wiU  be 
allotted  to  individuals,  and  ten  minutes 
will  be  allotted  for  individuals 
representing  groups. 

A  panel  will  be  present  who  wiH 
make  a  brief  presentation  at  the 
beginninf  of  the  meeting  and  who  wiU 
clarify  or  comment  on  issues  raised 
dining  the  meetnig.  There  will  be  no 
cross  examination  of  either  the  panel  or 
persons  making  presentations.  Any 
farther  procedural  rules  needed  for  the 
proper  conduct  of  the  meeting  will  be 
announced  by  a  presiding  officer  prior  to 
the  start  of  the  meeting. 

All  written  coaunents  and  the  meeting 
transcript  will  be  included  in  the 
meeting  report  All  persona  receiving  a 
copy  of  the  CDC  panel's  report  who 
make  a  presentation  at  the  public 
meeting,  or  who  provide  written 
coDunenti^  will  be  sent  a  copy  of  the 
Department's  final  position. 

hnMi  at  Wasbingtaa  O.C  on  Nawsmkar 
28.1964. 

WUfiMM  W.  Hosvw. 

Assistant  Secretary  for  Defettte  Pngrama. 

|PW  Oik.  M.aiJM  PHad  tl-»««:  M«  m{ 
HUMS  coos  im  f\  B 


Eeonowtc  Regulatory  Administratton 

(Docket  No.  ERA-FC-84-Ot t;  OFP  Caa*  No. 
64010-924S-2O-24] 

Exemption  From  ProhlMtlons;  CoGen 
Lyncttburg,  Inc. 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Order  granting  to  CoGen 
Lynchburg.  Inc.  exemption  from 
prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  197& 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  givens  notice 
that  it  has  greinted  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  n  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978.  42 
U.S.C.  (8301  et  seq.  ("FUA"  or  "the  Act") 
to  CoCen  Lynchburg.  Inc.  (CGL  or  "the 
petitioner")  of  Houston,  Texas.  The 
permanent  congeneration  exemption 
permits  the  use  of  natural  gas  as  the 
primary  energy  source  for  a  proposed 
425.0  MW  (net,  approximate)  electric 
power  and  steam  plant  facility  located 
in  La  Porte,  Texas,  which  will  consist  of 
four  75MW  combustion  gas  turbine 
generators,  four  unfired  waste  heat 
boilers,  and  one  extraction-induction- 
condenaing  steam  turbine  generator.  The 
final  exemption  order  and  detailed 
information  on  the  proceeding  are 
provided  in  the  SUPM^MENTANV 
INFORMATIOM  section,  below. 

DATES:  Th«  order  shall  take  effect  on 
January  29. 1985. 

The  public  file  containing  a  copy  of 
the  order,  other  documents,  and 
supporting  materials  on  this  proceeding 
ia  available  upon  request  through  DOE, 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue  SW.,  Room 
lE-190,  Washington,  DC.  20585. 
Monday  through  Friday,  8:00  a.m.  to  4:00 
p.m..  except  Federal  holidays. 
FOII  PURTNai  MFORMATKM  CONTACT. 
Frank  Duchaine,  Office  of  Fuels 
Programs.  Economic  Regulatory 
Administration,  1000  Independence 
Avenue  SW.,  Room  CA-073, 
Washington,  DC.  20585.  Phone  (202) 
252-0289 
Sleven  E.  Ferguson,  OfTice  of  the 
General  Coonsei,  Department  of 
Energy,  Forrestai  Building,  Room  6A- 
113. 1000  Independence  Avenue  SW., 
Vlli^ungton,  DC.  20585.  Phone  (202) 
252-6740. 
MPPLIMCNTARV  IWrOWMATIOWe  On  April 
20, 1984.  CGL  petitioned  ERA  under 
section  212(c)  of  FUA  and  CFR  503.37  for 
a  permanent  cogeneration  exemption  to 
permit  the  use  of  natural  gas  in  a 
proposed  425.0  MW  (net  approximate) 


electric  power  and  steam  faciHfy  located 
in  La  Porte,  Texas.  The  La  Porte  faciiify 
is  designed  to  bum  natural  gas  or  oil. 
The  La  Pbrte's  electric  capacity  will  be 
425.0  mega-watts  at  a  system  heat  rate 
of  7595  Btu  per  kWh  (74*F)- 
Approximately  374.000  pounds  per  hour 
of  process  steam  from  the  waste  heat 
bailers  will  be  delivered  to  chemical 
plants  in  the  Upjohn  La  Porte.  Texas. 
Chemical  Complex.  And,  appoximately 
410MW  of  electric  power  from  the  gas 
and  steam  generators  will  be  delivered 
to  the  Houston  Lighting  &  Power 
Company  (HLAP);  HLAP  is 
interconnected  with  the  Electric 
Reliabihty  Council  of  Texas  regional 
gird.  Accordingly,  CGL  will  be  selling 
more  than  50  percent  of  the  La  Porte 
facility's  annual  electric  power 
generation  to  HLAP  making  the 
cogeneration  facility  an  electric 
powerplant  in  accordance  with  the 
definition  of  "electric  generating  unit" 
contained  in  10  CFR  500.2. 

Basis  for  Permanent  Exemption  Order 

The  permanent  exemption  order  is 
based  upon  evidence  in  the  record 
including  CGL's  certification  to  ERA.  in 
accOTdance  with  10  CFR  303.37(a)(1), 
that: 

1.  The  oil  or  natural  gas  to  be 
consumed  by  the  cogeneration  facility 
will  be  less  than  that  which  would 
otherwise  be  consumed  in  the  absence 
of  the  proposed  powerplant  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  503.37(a)(lJ(i);  and 

2.  The  use  of  a  mixture  of  natural  gas 
and  coal  or  oil  and  coal  in  the 
cogeneration  facility  will  not  be 
technically  feasible,  in  accordance  with 
10CFR503.37(a)(l)(ii). 

Procedural  Requirements 

In  accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  501.3(b),  ERA  published  its 
Notice  of  Acceptance  of  Petition  and 
Availability  of  Certification  in  the 
Federal  Register  on  September  8, 1964 
(49  FR  35221),  commencing  a  45-day 
public  comment  period. 

A  copy  of  the  petition  was  provided  to 
the  Environmental  Protection  Agency 
for  comments  as  required  by  section 
701(f)  of  the  Act.  During  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  request  a  public 
hearing.  The  comment  period  closed  on 
October  27. 1984;  no  comments  were 
received  and  no  hearing  was  requested. 

NEPA  CempUanca 

After  review  of  the  petitioner's 
environmental  impact  analysis,  together 
with  other  relevant  information.  ERA 
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has  determined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  10(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA). 

Order  Granting  Permanent  Cogeneration 
Exemption 

Based  upon  the  entire  record  of  this 
proceeding.  ERA  has  determined  that 
CGL  has  satisfied  the  eligibility 
requirements  for  the  requested 
permanent  cogeneration  exemption,  as 
set  forth  in  10  CFR  503.37.  Therefore, 
pursuant  to  section  212(c)  of  FUA.  ERA 
hereby  grants  a  permanent  cogneration 
exemption  to  CGL  to  permit  the  use  of 
natural  gas  as  the  primary  energy  source 
for  its  cogeneration  facility  in  LaPorte, 
Texas. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69.  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington,  D.C.  on  November 
14, 1984. 

Robert  L.  Davie*. 

Director,  Coal  &  Electricity  Division,  Office  of 
Fuels  Programs.  Economic  Regulatory 
A  dministration. 
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(Docket  Na  ERA-fC-«4-015;  OFP  Caae  No. 
61050-S254-21-22] 

Powerplant  and  industrial  Fuel  Use 
Act;  Alaska  Electric  Generation  and 
Transmission,  inc. 

AQENCY:  Economic  Regulatory 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  acceptance  of  petition 
for  exemption  and  availability  of 
certification  from  the  Alaska  Electric 
Generation  and  Transmission.  Inc.,  for 
an  exemption  from  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  197& 

SUMMARY:  On  July  30, 1984,  Alaska 
Electric  Generation  and  Transmission. 
Ina  (AEG&T).  Palmer.  Alaska,  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
reliability  of  service  exemption  for  a 
proposed  new  electric  powerplant  from 
the  prohibitions  of  Title  II  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  42  U.S.C.  8301  et  seq.  (FUA  or 
"the  Act").  Title  II  of  FUA  prohibits  the 
use  of  petroleum  and  natural  gas  as  a 
primary  energy  source  in  any  new 
elecric  powerplant  and  the  construction 
of  such  a  powerplant  without  the 


capability  to  use  an  alternate  fuel  as  a 
primary  energy  source.  Final  rules 
setting  forth  the  criteria  and  procedures 
for  petitioning  for  exemptions  from  the 
prohibitions  of  Title  11  of  FUA  are  found 
in  10  CFR  Parts  50a  501,  and  503.  The 
final  rules  governing  the  reliability  of 
service  exemption,  10  CFR  {  503.40. 
were  published  at  46  FR  59872 
(December  7, 1981). 

The  unit  for  which  AEG&T  seeks  an 
examption  is  a  natural  gas-fired 
combustion  turbine  with  a  nameplate 
rating  of  39  MW,  that  will  operate  as  a 
simple-cycle  combustion  turbine  unit  to 
produce  electrical  power  at  AEGATs 
plant  at  Soidotna,  Alaska.  The  new  unit, 
identified  as  Soidotna  Power  Plant  Unit 
No.  1,  is  expected  to  commence 
operation  to  meet  load  forecast 
electrical  demands  commencing  in  1985. 

After  receipt  of  additional  information 
from  AEGAT  remedying  deficiencies  in 
the  originally -filed  petition,  ERA  has 
now  determined  that  the  amended 
petition  includes  sufficient  evidence  to 
support  a  determination  on  the 
exemption  request,  and  it  is,  therefore, 
accepted  pursuant  to  10  CFR  501.3.  ERA 
retains  the  right,  however,  to  request 
additional  relevant  information  from 
AEGAT  at  any  time  during  the 
proceeding  should  circumstances  or 
procedural  requirements  so  require.  A 
review  of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

As  provided  for  In  section  701(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification,  as  well  as 
other  documents  and  supporting 
materials  relating  to  the  proceeding,  is 
available  upon  request  through  DOE. 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue  SW.,  Room 
1E-I9a  Washington.  D.C.  20585. 
Monday-Friday.  SKX)  ajn.-4:00  p jn. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  the  reasons  therefor,  will 
be  published  in  the  Federal  Register. 

DATES:  Written  comments  are  due  on  or 
before  January  14. 1985.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 


ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit.  Office  of  Fuels  Programs. 
Room  GA-073.  Forrestai  Building,  1000 
Independence  Avenue  SW., 
Washingtoa  DC.  20585.  Docket  No- 
ERA-FC-84-015  should  be  printed  on 
r  the  outside  of  the  envelope  and  the 
documents  contained  therein. 
FOR  FURTHER  MFORMATION  CONTACT 
Frank  Duchaine,  Office  of  Fuels 

Programs,  Economic  Regulatory 
s      Administration.  1000  independence 

Avenue  SW..  Room  GA-007. 

Washington.  D.C  20585,  Phone  (202) 

252-9629 
Steven  E.  Ferguson,  Office  of  General 

Counsel  Department  of  Energy, 

Forrestai  Building,  Room  6A-113. 1000 

independence  Avenue  SW., 

Washington.  D.C  20585,  Phone  (202) 

252-6947. 

SUPPLEMENTARY  INFORMATION:  AEGAT 
proposes  to  install  a  new  combustion 
turbine  powerplant  unit  at  Soidotna, 
Alaska.  The  new  unit  will  operate  as  a 
base  load  integrated  system,  producing 
electricity  to  meet  forecast  demands, 
commencing  with  the  winter  of  1985-86. 

Section  212(f)  of  FUA  and  10  CFR 
503.40  provide  for  a  permanent 
exemption  for  powerplants  necessary  to 
maintin  reliability  of  service.  In 
addition,  section  317  of  Pub.  L.  97-394 
(42  U.S.C.  8322)  provides  that: 

In  the  case  of  any  new  electric  power  plant 
located  in  Alaska  for  which  a  petition  is 
accepted  after  the  date  of  enactment  of  this 
Act  iMit  before  Deceml>er  31. 1985,  pursuant 
to  section  Z12(f)  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  to  use  natural 
gas  ...  the  petitioner  shall  be  deemed  to 
have  made  the  demonstrations  required  by 
clauses  (1)  and  (2)  of  such  section  and  such 
exemption,  subject  to  the  other  applicable 
provisions  of  such  Act  shall  be 
granted  .  .  .  Nothing  in  this  section  ohall 
apply  to  any  new  electric  power  plan,  using 
natural  gas  produced  from  the  Prudhoe  Bay 
unit  of  Alaska. 

In  accordance  with  &e  requirements 
of  10  CFR  503.40  (a)  and  (c),  AEGATs 
petition  for  a  permanent  exemption  for 
Soidotna  Power  Plant  Unit  No.  1 
includes  evidence  and  supporting 
information  demonstrating  that  Soidotna 
Power  Plant  Unit  No.  1  is  a  qualifying 
powerplant  under  section  317  of  Pub.  L 
97-394:  that  no  alternate  power  supply 
exists;  and  that  the  use  of  mixtures  in 
the  unit  is  not  feasible.  In  addition, 
AEGAT  submitted  and  environmental 
impact  analysis,  as  required  by  10  CFR 
503.13. 
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NEPA  CompUano^l 

After  review  of  AEG«Ts 
environmental  impact  analysis  and 
other  relevant  information,  ERA  has 
determined  that  the  granting  of  the 
requested  exemption  would  clearly  not 
result  in  significant  effects  on  the  quality 
of  the  human  environment,  and,  as  such, 
requires  neither  an  environmental 
impact  statement  nor  an  Environmental 
Assessment.  ERA'S  compliance  with  the 
documentary  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  have  accordingly  been 
satisfied  by  the  preparation  of  a 
memorandum  for  the  file  in  accordance 
with  section  A.3(c)(l)  of  DOE's  NEPA 
guidelines. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
AEG4T  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  the 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington,  D.C.  on  Novenit)er 
15. 1984. 

Robert  L  Davies, 

Director.  Coals' Electricity  Division.  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration. 

(FR  Doc  •4-31431  RM  ll-2»-84: 8:45  ami 
MXMQ  COK  •450-01-11 


[Docket  Na  ERA-FC-M-023;  OFP  Case  No. 
65037-4259-01-12) 

Powerplant  and  Industrial  Fuel  Use 
Act;  New  England  Ethanol  Products 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  acceptance  of  petition 
for  exemption  and  availability  of 
certification  by  New  England  Ethanol 
Products  for  its  Auburn,  Maine  facility. 

On  October  11, 1984,  New  England 
Ethanol  Products  (New  England 
Ethanol)  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent 
emergency  purposes  exemption  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8301  et seq.)  ("FUA'or  "the  Act  ■ 
for  a  new  boiler  to  be  located  at  its 
proposed  plant  in  Auburn,  Maine.  Title 
II  of  FUA  prohibits  both  the  use  of 
petroleum  and  natural  gas  as  a  primary 
energy  source  in  any  new  major  fuel 
burning  installation  (MFBi)  consisting  of 
a  boiler.  Final  rules  setting  forth  criteria 
and  procedures  for  petitioning  for 
exemptions  from  the  prohibitions  of 
Title  n  of  FUA  are  found  in  10  CFR  Parts 
500,  501,  and  503.  Final  rules  governing 


the  emergency  purposes  exemption  are 
found  at  10  CFR  503.39. 

The  project  for  which  the  exemption  is 
requested  consists  of  a  No.  2  oil-fired 
package  emergency  backup  boiler  to  be 
used  to  provide  low  pressure  process 
steam  during  emergency  and 
maintenance  outages  of  the  main  high 
pressure  coal-fired  boiler. 

ERA  has  determined  that  the  petition 
is  sufficient  to  support  an  ERA 
determination,  and  it  is  therefore 
accepted  pursuant  to  10  CP'R  501.3  and 
501.63.  ERA  retains  the  right,  however, 
to  request  additional  relevant 
information  from  New  England  Ethanol 
at  any  time  during  the  proceeding,  as 
circumstances  may  require.  A  review  of 
the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing.  The  public  file 
containing  a  copy  of  this  Notice  of 
Acceptance  and  Availability  of 
Certification,  as  well  as  other 
documents  and  supporting  materials  on 
this  proceeding,  is  available  upon 
request  through  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue  SW.,  Room  lE- 
190,  Washington,  D.C.  20585,  from  8:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATES:  Written  comments  are  due  on  or 
before  January  14, 1985.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-073,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington.  D.C.  20585. 

Docket  No.  ERA-FC-84-023  should  be 
printed  on  the  outside  of  the  envelope 
and  the  docimient  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT 
Roland  DeVries,  Office  of  Fuels 

Programs,  Economic  Regulatory 

Administration.  1000  Independence 

Avenue  SW..  Room  GA-073. 


Washington.  DC.  20585,  Phone  (202) 
252-6002 
Steve  E.  Ferguson.  Office  of  the  General 
Counsel,  Department  of  Energy. 
Forrestal  Building.  Room  6D-033. 1000 
Independence  Avenue  SW.. 
Washington.  D.C.  20585.  Phone  (202) 
252-6947. 

SUPPUEMENTARY  INFORMATION:  Title  II  of 
FUA  prohibits  the  use  of  natural  gas  or 
petroleum  in  new  MFBI's  that  consist  of 
a  boiler  unless  an  exemption  for  such 
use  has  been  granted  by  ERA.  New 
England  Ethanol  has  filed  a  petition 
with  ERA  requesting  a  permanent 
emergency  purposes  exemption  to 
permit  the  use  of  No.  2  oil  as  the  primary 
energy  source  in  the  proposed  new 
package  backup  boiler  to  be  located  at 
its  new  cogeneration  plant  in  Auburn. 
Maine.  This  No.  2  oil-fired  package 
backup  boiler  will  provide  low  pressure 
steam  for  process  and  space  heating     ^^ 
during  emergency  and  maintenance       , 
outages  of  the  main  high  pressure  coal- 
fired  boiler.  The  No.  2  oil-fired  boiler 
will  operate  at  200  psig,  and  produce 
saturated  steam  with  a  design  heat  input 
of  142.9  million  BTU  per  hour.  Because 
the  No.  2  oil-fired  boiler  will  be  used 
only  for  emergency  and  maintenance 
purposes,  it  will  operate  less  than  40 
hours  per  year. 

Section  212(e)  of  the  Act  and  10  CFR 
503.39  provide  for  a  permanent 
emergency  purposes  exemption  from  the 
prohibitions  of  Title  II  of  FUA.  In 
accordance  with  the  requirements  of 
S  503.39(a).  New  England  Ethanol  has 
certified  to  ERA  that: 

1.  It  will  operate  and  maintain  the 
proposed  unit  for  emergency  purposes 
only;  and 

2.  The  use  of  a  mixture  of  petroleum 
or  natural  gas  and  an  alternate  fuel  in 
the  proposed  boiler  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  S  503.39(c)  (and  in 
addition  to  the  certifications  discussed 
above).  New  England  Ethanol  has 
included  as  part  of  its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above:  and 

2.  environmental  certifications,  as 
required  under  10  CFR  503.13(b). 

On  February  23. 1982.  DOE  published 
in  the  Federal  Register  (47  FR  7976)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  certain 
FUA  permanent  exemptions,  including 
the  permanent  exemption  for  emergency 
purposes,  is  among  the  classes  of 
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actions  that  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorial  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  human 
environment.  New  England  Ethanol  has 
certified  that  it  will  secure  all  applicable 
permits  and  approvals  prior  to 
commencement  of  operation  of  the  new 
unit  under  exemption.  ERA  will  review 
the  completed  environmental  checklist 
submitted  by  New  England  Ethanol 
pursuant  to  10  CFR  503.13(b).  together 
with  other  relevant  information.  Unless 
it  appears  during  the  proceeding  on  New 
England  Ethanol's  exemption  request 
that  the  grant  or  denial  of  the  exemption 
will  significantly  affect  the  quality  of  the 
human  environment,  it  is  expected  that 
no  additional  environmental  review  will 
be  required. 

As  provided  in  10  CFR  501.3(b)(4),  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that  New 
England  Ethanol  is  entitled  to  the 
exemption  requested.  That 
determination  will  be  based  on  the 
entire  record  of  this  proceeding, 
including  any  comments  received  during 
the  public  comment  period  provided  for 
in  this  notice. 

Issued  in  Washington.  D.C.  on  Novembers. 
1984. 

Robert  L.  Davies. 

Director.  Coal  6' Electricity  Division.  Office  of 
Fuels  Programs,  Economic  Regulatory 
.Administration. 

|KR  Ooc.  54-31430  Filed  n-2»-M:  «:4S  anil 
BtLLMQ  COOC  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP85-55-000] 

National  Fuel  Gas  Supply  Corp.; 
Application 

November  26. 1984. 

Take  notice  that  on  October  24. 1984, 
National  Fuel  Gas  Supply  Corporation 
(Applicant),  Ten  LaFayette  Square, 
Buffalo,  New  York  14203,  filed  in  Docket 
No.  CP85-55-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  by  transfer  certain  production 
properties  and  related  facilities  in 
Venango,  Clarion  and  Forest  Counties, 
Pennsylvania,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 


Specifically,  Applicant  proposes  to 
sell  to  S.G.  Thompson  (Thompson)  217 
natural  gas  wells,  including  all  pipe, 
casing  and  related  equipment  contained 
therein  and  thereon.  49  complete 
backbone  pipelines  and  12  partial 
backbone  pipelines,  along  with  all 
miscellaneous  valves,  fittings, 
appliances,  and  conduits  connected 
thereto,  including  drips  and  associated 
equipment  connected  therewith  as  well 
as  12  complete  active  well  Hnes,  0 
partially  active  well  lines,  and  3 
abandoned  well  lines,  as  is,  in  place  and 
without  warranty.  Applicant  explains 
that  the  sale  at  a  price  of  $10&000  and 
assignment  of  the  production  properties 
and  gas  rights  was  to  allow  continued 
production  from  these  wells. 

It  is  asserted  that  Applicant  has 
transferred  and  sold  all  of  its  rights,  title 
and  interest  in  the  producing  properties 
and  related  facilities  to  Thompson 
effective  June  1, 1983.  It  is  explained  that 
actual  deliveries  of  gas  to  Applicant 
would  remain  unchanged  as  Applicant 
would  continue  to  receive  the  gas 
pursuant  to  a  gas  purchase  contract  with 
Thompson  dated  June  1, 1983. 

It  is  stated  that  there  would  be  no 
interruption,  reduction  or  termination  of 
gas  service  presently  provided  to 
Applicant's  customers  as  a  result  of  the 
proposed  abandonment.  It  is  stated 
further  that  the  price  of  the  gas  to 
Applicant  would  not  change  as  a  result 
of  the  transfer. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  14, 1984.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  ot  intervene  is 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  ovm  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  84-31331  Filed  ll-a-M:  ■:«»  •■) 
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[Docket  No.  CP«5-81-4>00] 

Panhandle  Eastern  Pipe  Una  Co.; 
Request  Under  Blanket  Authorization 

November  26. 1984. 

Take  notice  that  on  November  1. 1984, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas  77001  filed  in  Docket  No.  CP85- 
81-000  a  request  pursuant  to  section 
157.205  of  the  Regulations  of  the  Natural 
Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  on  an 
interruptible  basis  up  to  1.600  Mcf  of 
natural  gas  per  day  for  the  Simpson 
Paper  Company  (Simpson)  of  Vicksburg. 
Michigan,  under  the  certificate  issued  in 
Docket  No.  CP83-83-000.  all  as  more 
fully  set  forth  in  (he  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  proposes  to  transport  on 
an  interruptible  basis  up  to  1.600  Mcf  of 
natural  gas  per  day  pursuant  to  the 
terms  of  a  transportation  agreement 
dated  June  19, 1984.  between  Panhandle 
and  Michigan  Gas  Storage  Company 
(Michigan  Gas),  acting  as  agent  for 
Simpson,  from  Major  County, 
Oklahoma,  to  Oakland  County, 
Michigan.  Panhandle  indicates  the  gas, 
purchased  by  Simpson  from  Petrolane- 
Texas  Gas  Services,  Inc.,  would  be  used 
in  Simpson's  paper  mill  under  boilers, 
direct-fired  heaters  and  water  heaters. 

Panhandle  proposed  to  charge 
Michigan  Gas  a  transportation  charge 
based  upon  Panhandle's  currently 
effective  Rate  Schedule  OST  of  42J0 
cents  per  million  Btu  of  gas  to  the  extent 
the  transportation  service  is  within  the 
contract  entitlement  transportation 
quantity  (CETQ)  plus  1.24  cents  per 
million  Btu  GRl  unit  surcharge.  For  any 
transportation  service  in  excess  of  the 
CETQ  Panhandle  states  it  would  charge 
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the  current  OST-E  rate  of  87.0  cents  per 
miiion  Btu  plus  1.24  cents  per  million  Btu 
CRI  service  charge.  There  is  no  added 
incentive  charge  applied  to  the  proposed 
transportation  service,  it  is  explained. 

Additionally.  Panhandle  requests 
"flexible  authority"  to  add  and/or  delete 
sources  of  gas  and/or  receipt/delivery 
points  and  agrees  to  make  certain  filing 
requirements  in  the  implementation  of 
such  "flexible  authority."  Panhandle 
asserts  the  "flexible  authority"  would  be 
implemented  if  such  altered  service  is 
on  behalf  of  the  same  end-user,  at  the 
same  end-user  location,  within  the 
maximum  daily  and  annual  volumes 
authorized  in  the  subject  docket,  and 
under  the  same  terms  and  conditions 
authorized  for  the  basic  service. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
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authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
KeniMth  F.  Plumb, 

Secretary. 

|FK  Doc  84-31332  FiM  n-2».M:  8:45  ainl 
WIXMO  COM  STir-OV* 

(Docket  No*.  ST83-235-001,  ct  aL) 

Texas  Gas  Transmission  Corp^  et  ai.; 
Extension  Reports 

November  28. 1984. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  j^ears. 
These  transactions  commenced  on  a 
self-implementing  basis  without  case- 
by-case  Commission  authorization.  The 
sales  may  continue  for  an  additional 
term  if  the  Commission  does  not  act  to 
disapprove  or  modify  the  proposed 
extension  during  the  90  days  preceding 
the  effective  date  of  the  requested 
extension. 

The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 
transporting  pursuant  to  Part  284;  the 
party  receiving  the  gas;  the  date  that  the 
extension  report  was  filed;  and  the 
effective  date  of  the  extension.  A  letter 
"B"  in  the  Part  284  column  indicates 
transportation  by  an  interstate  pipeline 
which  is  extended  under  {  284.105.  A 


letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
i  284.125.  A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  extended  under 
S  284.146.  A  "G"  indicates  a 
transportation  by  an  interstate  pipeline 
pursuant  to  i  284.221  which  is  extended 
under  i  284.105.  Three  other  symbols  are 
used  for  transactions  pursuant  to  a 
blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
Regulations.  A  "G(HS)"  indicates 
transportation,  sale  or  assignments  by  a 
Hinshaw  pipeline;  a  "G(LT)"  indicates 
transportation  by  a  local  distribution 
company,  and  a  "G(LS)"  indicates  sales 
or  assignments  by  a  local  distribution 
company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
extension  report  should  on  or  before 
December  21, 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  petition  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  protestants  party  to  a  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 
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ST83-464-001  CoHmto  Mwstat*  Gas  Co .  PO   Bm  1067,  Cotondo  Sprinat 

CO  80844. 
ST83-629-001  OtH  Gas  Plpa*na  Coip..  1 700  t>t*e  A*».  Dallas.  TX  75201 

NOTE.— nis  no«dng  of  tiaaa  Mngs  doai  no!  conttiluta  a  de<amiit»lion  of  whtiOm  «w 
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Dridgellna  Gaa  Oistnbulion  Co 

Tfsnswailam  Pipslins  Co 

Wngs  comply  wNh  Vts  Conwtiiision's  Ragulationa. 
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|FR  Doc  84-31334  Filed  ll-2»-a4;  8:45  iml 

MLLMQ  COOK  tm-t-m 


(Docket  Na  CP85-63-000] 

Texas  Gas  Transmission  Corp^* 
Application 

November  28, 1984. 

Take  notice  that  on  October  25, 1984. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  1160.  Owensboro. 
Kentucky  42302,  filed  in  Docket  No. 
CP85-63-000  an  application  pursuant  to 


section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
transportation  service  for  Memphis 
Light.  Gas  4  Water  Division  (Memphis), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  it  was 
transporting  up  to  2,500  Mcf  of  natural 
gas  per  day  for  Memphis  from  the  Bayou 
Galion  field  in  Morehouse  Parish, 
Louisiana,  pursuant  to  a  transportation 
service  agreement  dated  August  19, 


1977,  as  amended  September  1. 1977.  It 
is  stated  that  the  transportation  service 
commenced  July  29, 1978,  for  a  term  of 
15  years.  Texas  Gas  states  that  it  was 
informed  by  Memphis  that  Memphis  had 
sold  its  interests  in  gas  production  from 
the  Bayou  Galion  field  and  that  Texas 
Gas  and  Memphis  agreed  in  a  letter 
agreement  dated  September  10, 1984,  to 
terminate  the  transportation  service.  It 
is  asserted  that  no  customers  of  Texas 
Gas  would  be  adversely  affected  by  the 
abandonment. 
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Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  14, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

(FK  Doc  84-31335  Filed  11-29-84: 8:45  sni| 
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(Dock«t  No.  CP75-3-0061 

Trunlcline  Gas  Co.;  Petition  To  Amend 

November  26, 1984. 

Take  notice  that  on  October  26, 1984, 
Trunkline  Gas  Company  (Petitioner), 
P.O.  Box  1642,  Houston,  Texas  77001. 
filed  in  Docket  No.  CP75-3-006  a 
petition  to  amend  the  order  issued 
November  10. 1977  in  Docket  No.  CP74- 
322.  et  ai.  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  eliminate  the 
volumetric  ceiling  of  52,000.000  Mcf  of 
natural  gas  which  was  a  condition  of  the 


November  10, 1977,  order,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  the  Petitioner  is 
transporting  natural  gas  for  Northern 
Michigan  Exploration  Company 
(NOMECO)  pursuant  to  transportation 
agreements  dated  |une  12, 1974,  that  the 
service  was  certificated  by  Commission 
order  issued  November  10. 1977,  and 
that  Petitioner  performs  this  service 
under  Rate  Schedules  T-33  and  T-34  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2.  It  is  further  stated  that  a  condition 
of  the  Commission's  November  10, 1977, 
order  limited  the  sale  by  NOMECO  and 
the  transportation  by  Petitioner  to 
52,000,000  Mcf,  which  were  the 
estimated  proven  reserves  attributable 
to  NOMECO's  working  interest  in  the 
three  offshore  blocks  addressed  in  the 
certificate  proceeding. 

Petitioner  avers  that  MOMECO 
notified  the  Commission  on  August  17, 
1984,  stating  that  the  estimated  reserves 
are  now  70,000,000  Mcf.  Petitioner 
further  avers  that  elimination  of  the 
52,000,000  Mcf  ceiling  would  allow 
Petitioner  to  transport  volumes  which 
NOMECO  has  or  may  have  available  for 
sale  from  its  working  interests  in  the 
three  offshore  blocks.  It  is  stated  that 
Petitioner  has  sufficient  capacity  in  its 
existing  facilities  to  transport 
NOMECO's  gas  as  well  as  the  other 
volumes  connected  to  Petitioner's 
system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Dec.  14, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  there  in  must  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules 
Kenneth  F.  Plumb, 
Secretary. 

IFK  Doc.  84-31336  Filed  11-28-84:  8:45  am) 
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(Docket  No.  CPM-623-001) 

Western  Gas  Interstate  Co^ 
Application 

November  26. 1984. 

Take  notice  that  on  October  31, 1984, 
Western  Gas  Interstate  Company 
(Western),  900  United  Bank  Tower,  400 
West  15th  Street,  Austin,  Texas  78701, 
filed  in  Docket  No.  CP84-623-001  an 
amendment  to  its  pending  application 
filed  July  30, 1984.  in  Docket  No.  CP84- 
623-000  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  so  as  to  propose  the 
abandonment  of  certain  jurisdictional 
facilities  by  transfer  to  San  )uan 
Interstate  Gas  Co.  (San  )uan  Interstate), 
all  as  more  fully  set  forth  in  the 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Western's  amendment  states  that  it 
now  seeks  authorization  to  abandon  its 
Antelope  Ridge  Line,  located  in  Lea 
County,  New  Mexico  by  transfer  to  San 
Juan  Interstate,  instead  of  by  transfer  to 
Gas  Company  of  New  Mexico  (GCNM) 
as  originally  proposed  in  Western's 
application  in  Docket  No.  CP84-623-000. 
San  Juan  Interstate  is  a  wholly-owned 
subsidiary  of  Sunbelt  Mining  Co..  Inc.,  a 
wholly-owned  subsidiary  of  Public 
Service  Company  of  New  Mexico 
(PNM).  it  is  asserted.  Western  further 
states  that  the  transfer  of  the  Antelope 
Ridge  Line  facihties  is  part  of  a  transfer 
of  its  parent  company's.  Southern  Union 
Company,  New  Mexico  properties  to 
PNM  under  an  April  12, 1984.  settlement 
and  agreement  of  the  New  Mexico 
natural  gas  antitrust  litigation.  Western 
proposes  that  the  transfer  of  the 
Antelope  Ridge  Line  would  be  by  sale  at 
original  cost  net  of  accumulated 
depreciation,  less  certain  operation 
liabilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  14, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211)) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
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inten'ene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  notion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  hearing  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Western  to  appear  or 
be  represented  at  tlie  hearing. 
Kenneth  F.  Ptiunb, 
Secretary. 
IFK  Doc  M-1I3ST  PIM  n-Zf-M:  8«  ami 


IPraHct  No.  ni«-oe2i 

Woods  Cr««k,  Inc^  Surrender  of 


November  28. 1984. 

Take  notice  that  Woods  Creek.  Inc., 
'    Permittee  for  the  Fouith  of  July  Creek 
Hydroelectric  Project  No.  5816,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  5816  was  issued  on  May  14. 
1982.  and  would  have  expired  on  May 
31. 1985.  The  project  would  have  been 
located  on  Fourth  of  July  Creek  in 
Snohomish  County,  Washington,  within 
the  Snoqualmie  National  Forest. 

The  Permittee  filed  the  request  on 
October  29, 1984,  and  the  preliminary 
permit  for  Project  No.  5816  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site  may  be  filed  on  the  next 
business  day. 
Kenneth  F.  Plumb. 
Secrelory. 
IF*  Ooc  M-3t33«  FiUd  ll-2»«t:  M6  ami 


[Docket  No.  QF85-23-O00I 

Saint  Joseph  Medical  Center, 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

November  28. 1984. 

On  October  16. 1984.  Saint  Joseph 
Medical  Center  (Applicant),  of  333  No. 
Madison  St.,  Joliet.  Illinois  60435 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  232.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  facility  will  be 
located  in  Joliet,  Illinois.  The  electric 
power  production  capacity  will  be  1,300 
kW.  The  primary  energy  source  will  be 
natural  gas.  Heat  from  reciprocating 
engines  will  be  recovered  in  steam 
generators.  This  steam  will  be  used  for 
servicing  water  heaters  for  laundry  and 
domestic  use,  cooking,  autoclaving  and 
space  heating  and  cooling. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennadi  F.  Fhnnb. 
Secretary. 

{FK  Ddc.  M-^333  nied  11-2S.«4:  6:45  amj 
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[Oediet  No.  CPt5-M-«oe) 
Amoco  Gas  Co.;  AppMcation 

November  28. 1984. 

Take  notice  that  on  November  9, 1984. 
Amoco  Gas  Company  (Applicant),  P.O. 
Box  3092,  Houston.  Texas  77253,  filed  in 
Docket  No.  CP85-98-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  and  J  284.222  of  the 
Commission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 


necessity  for  authorization  to  transport, 
sell,  and  assign  volumes  of  natural  gas    . 
in  interstate  commerce  as  if  Applicant 
were  an  intrastate  pipeline  as  defined  in 
Subparts  C  D,  and  E  of  Part  284  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  during  the  12- 
month  period  ending  December  31, 1983. 
it  received  within  or  at  the  state 
boundaries  of  Texas  from  interstate 
pipelines  approximately  1.498,503  Mcf  of 
gas  which  was  exempt  from 
Commission  jurisdiction  by  virtue  of 
section  1(c)  of  the  Natural  Gas  Act  in 
Docket  Na  CP66-369.  During  this  same 
period.  Applicant  states  that  it  received 
approximately  130.244,768  Mcf  of  gas 
from  all  sources  of  supply. 

Applicant  asserts  that  for 
transportation  service  it  would  charge 
its  rates  on  file  with  the  Railroad 
Commission  of  Texas  (Railroad 
Commission)  for  intrastate 
transportation  service  pursuant  to 
§  284.123(b)(l)(ii)  of  the  Regulations. 

Applicant  also  states  that  for  sales  of 
gas  it  would  charge  the  rate  approved 
by  the  Railroad  Commission  of  25.0 
cents  per  million  Btu  plus  Amoco  Gas' 
weighted  average  cost  of  gas. 

Applicant  indicates  it  would  comply 
with  the  conditions  set  forth  in 
i  284.222(e)  of  the  Commission's 
Regulations. 

Applicant  also  requests  that  the    . 
Commission  determine  that  the 
requirements  of  5  282.501  through 
282.506  and  S  284.222(e)(3)  are  not 
applicable  to  Applicant. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  14. 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  .Natural     - 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
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Energy  Regulatory  Commission  by 
section  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  M-313M  Filed  ll-»-M:  8:45  8id| 
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[Docket  No.  CP85-77-000] 

Arkansas  Louisiana  Gas  Co^  a  Division 
of  Arfcia,  Inc.;  Application 

November  26, 1984. 

Take  notice  that  on  October  31, 1984. 
Arkansas  Louisiana  Gas  Company,  a 
division  of  Arkla,  Inc.  (Arkla,  P.O.  Box 
21734,  Shreveport.  Louisiana  71151  filed 
in  Docket  No.  CP85-77-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  continuation  of  services 
and  the  continued  operation  of  certain 
existing  facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Arkla  states  that  following  a  review  of 
its  operations,  initiated  when  it  was 
preparing  its  application  for  a  blanket 
certificate  pursuant  to  Order  No.  234, 
Arkla  filed  on  November  3, 1982,  an 
application  in  Docket  No.  CP83-80-000 
for  clarification  of  the  jurisdictional 
status  of  certain  existing  facilities  and 
services  and,  if  necessary,  certificate 
authorization  to  continue  the  operation 
of  those  facilities  and  services.  By  order 
issued  December  2, 1983,  the 
Commission  granted  Arkla's  request  for 
clarification  and  authorized  the 
continued  operation  of  certain  services 
and  facilities,  it  is  explained.  Arkla 
states  that  the  order  denied  Arkla's 
request  with  respect  to  unspecified  sales 
taps  because  the  information  provided 
was  insufficient  to  permit  action  on  that 
portion  of  the  application.  Arkla  states 


that  as  a  result  of  a  review  it  conducted 
after  the  December  2. 1983,  order  was 
issued,  it  has  identified  the  taps  and 
related  facilities  that  may  have  been 
constructed  without  authorization. 
Specifically,  Arkla  requests 
authorization  to  continue  operating  994 
residential,  commercial  and  town  border 
taps.  The  locations  of  these  facilities  are 
set  forth  in  Exhibit  F  to  the  application, 
it  is  stated.  Arkla  estimates  the  cost  of     i 
these  taps  to  be  $239,065.  Arkla  states 
that  residential  and  commercial 
customers  on  its  system  typically  use  an 
average  of  about  0.25  Mcf  of  gas  per  day 
or  a  1.34  Mcf  of  gas  per  day, 
respectively. 

Arkla  also  seeks  authorization  for  any 
jurisdictional  facilities  which  may  have 
been  overlooked  in  its  search  so  that 
any  possible  cloud  over  the  legality  of 
any  of  its  retail  sales  taps  may  be 
removed. 

Any  person  desiring  to  be  heard  or  to 
protest  with  reference  to  said 
application  should  on  or  before 
December  14, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission'  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Arkla  to  appear  or  be 
represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
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(Docket  Na  ES85-12-000] 
Boston  Edison  Co.;  Application 

November  26, 1984. 

Take  notice  that  on  November  14, 
1984  Boston  Edison  Conipany  (Boston 
Edison),  filed  an  application  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  ari  order  authorizing  the 
issuance  of  short-term  debt  securities 
("Short-term  Debt")  not  exceeding  in  the 
aggregate  $150,000,000  outstanding  at 
any  one  time. 

The  Short-term  Debt  will  be  issued  by 
Boston  Edison  on  various  dates  through 
December  31, 1986.  Short-term  Debt 
consisting  of  promissory  notes  issued  as 
short-term  notes  to  commercial  banks  or 
institutional  investors,  promissory  notes 
to  commercial  paper  dealers  and 
commercial  paper  placed  directly  with 
purchasers  and  all  other  Short-term 
Debt  will  mature  in  no  more  than  one 
year  fivm  the  date  of  issue. 

According  to  the  application,  the 
aggregate  amount  of  Short-term  Debt  to 
be  outstanding  at  any  one  time  will  not 
exceed  $150,000,000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
13. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection, 
Kenneth  F.  Plumb. 
Set:retary. 
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(Pre|KtNo.6M7-001I 

Th«  Caltf omia  Department  of  Water 
Resourcea;  Surrender  of  Exemption 

November  28, 1984. 

Take  notice  that  the  California 
Department  of  Water  Resources. 
Exemptee  for  the  proposed  Del  Valle 
No.  2  Project  No.  6067,  has  requested 
that  its  exemption  be  terminated.  The 
exemption  was  issued  on  June  15, 1982. 
The  project  would  have  been  located  on 
an  existing  outlet  pipe  serving  the 
existing  Del  Valle  Dam  in  Almeda 
County.  California. 

The  Exemptee  filed  the  request  on 
November  4, 1984,  and  the  exemption 
from  licensing  for  Project  No.  6067  shall 
remain  in  effect  through  the  thirtieth  day 
after  issuance  of  this  notice  unless  that 
day  is  a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  exemption  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 
provided  for  under  18  CFR  Part  4.  may 
be  filed  on  the  next  business  day. 
Kennath  F.  Phimb, 
Secretary. 


\n  Doc  M-31342  Filsd  II 
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(Docket  No.  Cn5-«2-0001 

Columbia  Gaa  Tranamiasion  Corp.; 
Application 

November  28, 1984. 

Take  notice  that  on  November  1. 1964. 
Columbia  Gas  Transmission 
Corporation  (Applicant).  1700 
MacCorkle  Avenue,  S.E.,  Charleston. 
West  Virginia  25314.  filed  in  Docket  No. 
CP85-82-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  two  interconnecting 
tap  facilities  to  provide  additional  points 
of  delivery  to  two  existing  wholesale 
customers,  all  as  more  fully  set  forth  in 
the  application  which  is  on  Tile  with  the 
Comnussion  and  open  to  public 
inspection. 

Applicant  proposes  the  following  new 
points  of  delivery  for  the  following 
wholesale  customers: 
Columbia  Gas  of  Ohio,  Inc.  (COH) 

1  tap  for  residential  service — 
Estimated  annual  usage  of  ISO  Mcf 
Union  Light.  Heat  and  Power  Company 
(Union) 

1  tap  for  commercial  service — 
Estimated  annual  usage  of  25,700 
Mcf 

Applicant  estimates  that  the 
interconnecting  tap  facility  necessary 


for  the  point  of  delivery  to  COH  would 
cost  $300  and  for  the  point  of  delivery  to 
Union  would  cost  $400.  It  is  stated  that 
the  cost  of  the  proposed 
interconnections  would  be  financed 
through  internally  generated  funds. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before 
December  14. 1984.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Piumb. 
Secretary. 

|FR  Doc  M-31343  Filed  11-W-M:  •:4S  cml 
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(Docket  No.  CP»S-97-000| 

Conaolidated  Gaa  Supply  Corp.; 
Application 

November  28. 1964. 

Take  notice  that  on  November  9, 1984. 
Consolidated  Gas  Supply  Corporation 
(Applicant).  445  West  Main  Street. 
Clarksburg.  West  Virginia  26031.  filed  in 
Docket  No.  CP85-97-000  an  application 


pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  public 
convenience  and  necessity  authorizing  a 
limited-term  off-system  sale  of  natural 
gas  for  resale  to  Consolidated  Edison 
Company  of  New  York.  Inc.  (Con 
Edison),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  sell  for  resale 
up  to  150,000  dt  equivalent  of  natural  gas 
per  day  on  an  interruptible  basis  to  Con 
Edison  through  October  31. 1985. 
Applicant  states  that  the  subject  gas  is 
from  general  system  supply  and  is 
surplus  to  the  needs  of  Applicant's 
present  customers  throughout  the  term 
of  the  proposed  sale.  Applicant  explains 
it  would  deliver  the  gas  for  the  account 
of  Con  Edison  at  existing  points  of 
interconnection  between  Applicant's 
facilities  and  those  of  Transcontinental 
Gas  Pipe  Line  Corporation.  Texas 
Eastern  Transmission  Corporation,  or 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  Applicant 
proposes  to  sell  the  gas  to  Con  Edison  at 
a  rate  equivalent  to  the  average  unit 
cost  at  100-percent  load  factor  under 
Applicant's  Rate  Schedule  RQ  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1 
which  ia  currently  $3.8545.  It  is  indicated 
that  Applicant's  rate  treatment  of  the 
sales  quantities  and  revenues 
attributable  to  the  proposed  sale  would 
be  governed  by  the  terms  of  the 
stipulation  and  agreement  approved  by 
the  Commission  on  March  2, 1983,  in 
Docket  N».  RP82-115. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  12. 1984.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
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and  Procedure,  a  hearing  w^  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the  . 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  Hmefy  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  oftierwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Ptumb, 
Secretary. 

IFR  Doc.  S4-31344  Filed  U-2B-M^  t:46  ami 
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1  Docket  No.  ER80-363-008) 

Delmarva  Power  and  Light  C04  Refund 
Compliance  Filing 

November  28, 1984. 

Take  notice  that  on  November  16. 
1984.  Delmarva  Power  and  Light 
Company  (Delmarva)  submitted  for 
filing  its  compliance  report  pursuant  to 
the  Commission's  Letter  order  dated 
August  17. 1984. 

Dalmarva  states  that  the  required 
refunds  to  the  City  of  Newark.  Town  of 
New  Castle  and  Town  of  Smyrna  were 
made  on  October  31, 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  fde  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  D.C.  20426.  on  or 
before  December  10. 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plunb. 
Secretary. 
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(Docket  No.  ELS6-4-ee«) 

Congreaaman  Ed  Bethufta, 
Complainant,  v.  Arkanaaa  Power  and 
Ught  Co.  et  al.;  Complaint  and  Motion 
for  Expedited  Inveatigation 

November  26. 1984. 

Congressman  Ed  Bethune. 
Complainant,  v.  Arkansas  Power  Light 
Company.  Mississippi  Power  and  Light 
Company,  Louisiana  Power  and  Light 
Company,  New  Orleans  Public  Service, 


Inc  Middle  South  Energy.  Inc.  Middle 
South  Utilities.  Inc.,  Respondenti. 

Take  notice  that  on  October  25, 1984. 
Congressman  Ed  Bethune  submitted  for 
filing  a  complaint  and  motion  for  an 
expedited  investigation  pursuant  to 
sections  205  and  206  of  the  Federal 
Power  Act  and  Rules  206  and  212  ef  the 
Commission's  Rules  of  Practice  and 
Procedure. 

Congressman  Bethune  requests  that 
the  Commission: 

1.  Conduct  an  expedited  investigation 
of  the  contract  obligations,  and 
agreements  concerning  Grand  Guli; 

2.  Determine  whether  or  not  any  fraud 
or  misrepresentation  is  present; 

3.  Apply  any  findings  of  fraud  or 
misrepresentation  to  the  two  ongoing 
cases  before  the  Commission  [ERa2- 
616-000  and  ER82-483-000):  and 

4.  Issue  orders  relieving  AP&L  and  the 
Arkansas  ratepayers  of  all  costs  and 
obligations  associated  with  Grand  Gulf. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
26, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Ptymtk 
Secretary. 

|FK  Dob.  8*-n34e  Filed  11-2B-M:  MS  am) 
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[Docket  No.  CP83-424-0021 

EquitabIa  Gaa  Company,  Carnegie 
Natural  Gaa  Co;  Patition  To  Amend 

November  26. 1984. 

Take  notice  that  on  November  6. 1984. 
Equitable  Gas  Company  (Equitable).  420 
Boulevard  of  the  Allies,  Pittsburgh, 
Pennsylvania  15219,  and  Carnegie 
Natural  Gas  Company  (Carnegie),  800 
Regis  Avenue,  Pittsburgh,  Pennsylvania 
15236.  filed  in  Docket  No.  CP83-424-002 
a  joint  petition  to  amend  the  order 
issued  July  13. 1984.  in  Docket  Nos. 
CP83-424-000  and  CP83-424-001 
pursuant  to  section  7(c)  of  Hie  Natural 
Gas  Act  so  as  to  authorize  an  additional 
natural  gas  delivery  point  from 
Equitable  to  Carnegie,  all  as  more  fully 


set  forth  in  the  petition  to  amend  whidi 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

It  is  indicated  that  by  order  issued 
July  13. 1984.  Equitable  and  Carnegie 
were  authorized  to  exchange  gas  at 
various  locations  in  Pennsylvania, 
pursuant  to  the  terns  of  a  June  1, 1983. 
agreement  between  Equitable  and 
Carnegie.  Equitabie  and  Cam^e 
request  that  the  July  13, 1984,  order  be 
amended  to  add  the  United  States  Steel 
Specialty  Steel  Products  Division  Plant 
at  McKees  Rocks.  Pennsylvania,  as  an 
additional  point  of  delivery  from 
Equitable  to  Carnegie. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  14, 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gaa  Act  (18  CFR  157.10).  AU  protesU 
filed  with  the  Commission  wiH  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  aotice  that,  pursoant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  confierred  upon  the  Federal 
Energy  Regulatory  CommissioB  hgr 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sach  bearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
necessary  for  Equitable  and  Carnegie  to 
appear  or  be  represented  at  the  hearing. 

Keiuietn  F.  Plumo. 

Secretary. 
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(Dockat  No.  ELSS  ■  OOP] 

Greensboro  Lumber  Co^  Complainant, 
V.  Oglethorpe  Power  Corp^  et  al.. 
Respondents;  Complaint 

November  26. 1964. 

Take  notice  that  on  November  7, 1984, 
Greensboro  Lumber  Company 
(Greensboro)  submitted  for  filing  a 
complaint  pursuant  to  Rules  203  and  206 
of  the  Commission's  Rules  of  Practice 
and  Procedure. 

Greensboro  requests  that  the 
Commission  require  the  respondents  to 
purchase  electric  energy  and  capacity 
from  a  qualifying  facility  at  a  price  that 
is  just  and  reasonable,  and  to  require 
respondents  to  revise  their 
interconnection  policies  so  as  to  comply 
with  the  Public  Utility  Regulatory 
Policies  Act  of  1978  (PURPA). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
10, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  pai^ties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  In  addition,  the  Commission 
notes  that  the  complaint  was  served  on 
all  respondents  as  of  the  filing  date. 
Thus,  the  date  for  answers  to  the 
complaint  shall  also  be  December  10, 
1984.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Kamwlfa  F.  Ptumb, 
Secretary. 

|FK  Doc.  M-3134a  Filed  ll-Zt-M  k4S  ainl 
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[Docket  Na  ESS5-14-000] 

Gulf  States  Utilities  Co^  Application 

November  28, 1964 

Take  notice  that  on  November  13, 
1984,  Gulf  States  Utilities  Company 
(Applicant)  filed  an  application  seeking 
an  order  under  section  204(a)  of  the 
Federal  Power  Act  authorizing  the 
Applicant  to  issue  unsecured  short-term 
promissory  notes  not  to  exceed 
$300,000,000  principal  amount  in  the 
aggregate  outstanding  at  any  one  time. 
These  issues  will  be  exempt  from 
competitive  bidding  requirements 
pursuant  to  {  34.2(a)(2i](3i)  of  the 
Commission's  Regulations.  The  notes 


would  be  issued  at  various  times  after 
authorization  is  granted  but  no  note 
would  have  a  maturity  after  December 
31,1986. 

Any  person  desiring  to  be  heard  or  to 
«iake  any  protest  with  reference  to  said 
Application  should  on  or  before 
December  13. 1984,  file  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street,  NE.,  Washington, 
D.C  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  motions  to  intervene  in  accordance 
with  the  Commission's  rules. 
Application  is  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-31340  Filed  n-2»-M.  8:45  •m) 
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[Docket  No.  ER82-2S7-004] 

Kansas  Gas  and  Electric  Co.;  Refund 
Report 

November  28. 1984. 

Take  notice  that  on  November  14, 
1984,  Kansas  Gas  and  Electric  Company 
(KG&E)  submitted  for  filing  its  refund 
report  and  payment  verification  for 
KEPCo  pursuant  to  the  Commission's 
letter  order  dated  October  IZ  1984. 

KG&E  states  that  the  refund  amount 
includes  interest  from  the  date  payment 
was  received  through  November  9,  1984 
at  the  appropriate  interest  rate. 

KG&E  states  that  a  copy  of  the 
transmittal  letter  to  KEPCo  was 
enclosed  as  evidence  of  refund  payment. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20426,  on  or 
before  December  10, 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  M-313SO  Filed  11-29-M;  1:45  »m] 
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[Docket  No.  ER84-1M-002) 

Lockhart  Power  Co.;  Refund  Report 

November  26. 1984. 

Take  notice  that  on  November  16. 
1984.  Lockhart  Power  Company 
(Lx>ckhart)  submitted  for  filing  its  refund 
report  pursuant  to  a  settlement 
agreement  in  FERC  Docket  No.  ER84- 
199-000. 

Lockhart  states  that  the  total  amount 
of  the  refund  due  to  Lockhart's  sole 
wholesale  customer,  the  City  of  Union. 
South  Carolina,  is  $28,300.81.  which 
includes  interest  of  $1,557.86  calculated 
in  accordance  with  the  Commission's 
regulation. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  D.C.  20426.  on  or 
before  December  10, 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc  S4-31351  Fled  ll-:»-S4;  8:45  ain| 
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[Docket  No.  CI84-350-0011 

IMcCommons  Oil  Co.;  Application  for 
Partial  At>andonment  of  Service 

November  23. 1984. 

Take  notice  that  Applicant  listed 
herein  has  filed  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  for 
authorization  to  abandon  service  as 
described  herein,  all  as  more  fully 
described  in  the  respective  application  . 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  10  days 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 
should  on  or  before  November  30, 1984, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
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therein  must  file  a  petition  teiBtervenc 
in  accordance  with  the  Commission's 
Rules. 


Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
advised,  it  witt  be  unnecessary  for 


Applicant  to  appear  or  to  be  represented 
at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


DockM  Na  Md  datoltad. 
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I  Docket  No.  QF85-83-0001 

Methane  Development  Corp.; 
Application  for  Commission 
Certification  of  QuaM^tn«  Statue  of  a 
Small  Power  l>roduction  Facility 

November  26, 1964. 

On  November  9, 1984,  Methane 
Development  Corp.  of  166  Montague 
Street,  Brooklyn,  New  York  11201, 
submitted  for  filing  an  application  for 
certification  of  a  facihty  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  will  be  located  at  the 
Babylon  landfill  located  at  the  comer  of 
Gleam  Street  and  Edison  Avenue,  West 
Babylon,  New  York  11704.  The  primary 
energy  source  will  be  methane  gas  to  be 
recovered  from  the  landfill  The  initial 
electric  power  production  capacity  will 
be  450  kilowatts  using  internal 
combustion  engine-generator  sets. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quallying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Pracffce  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intevene.  Copies  of  this  filing  are  on  file 
withihe  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-313S2  Filed  11-2»-«4'.  8:45  ami 
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Office  of  Energy  Researcb 

Energy  Research  Advisory  Board, 
Intematienel  R&D  Panel;  Meeting 
Chartge 

This  notice  is  to  advise  of  the  new 
times  and  dates  of  the  meeting  of  the 
Energy  Research  Advisory  Board 
(ERAB)  International  R&D  Panel 
(December  17-18, 1984)  as  published  in 
the  issue  of  November  14. 1984  (49  FR 
45054). 

The  meeting  of  the  ERAB 
International  R&D  Panel  will  hold  its 
meeting  starting  at  9:00  a.m.  and 
adjourning  at  6.-00  pjn..  on  December  17, 
1984;  and  starting  at  9:08  a.m.  and 
adjourning  at  4:00  p.m.,  on  December  18, 
1984.  The  Panel  wiU  not  meet  on 
December  19, 1964.  The  subjects 
originally  scheduled  for  the  moming  of 
December  19  are  now  scheduled  k>r  the 
moming  of  December  17.  The  meet  will 
be  held  both  days  at  the  U.S. 
Department  of  Energy.  1000 
Independence  Avenue  SW.,  Room  4A- 
110.  Washington.  D.C.  20585. 

Issued  at  Washington.  D.C,  on  November 
21,  1984. 

Chnfas  B.  Catfiy. 

Deputy  Director,  Office  of  Science  and 
Techaoiogy  Affairs,  Office  of  Energy 
Research. 

[FR  Doc.  84-31428  Filed  n-2S-M:  8:45  am| 
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Energy  neesereti  Advisory  Board, 
Mcterials  FacMties  Ad  Hoc  Review; 
Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Materials  Facilities  Ad  Hoc  Review 
of  the  Energy  Research  Advisory  Board 
(ERAB). 

Date  and  Time:  December  12, 1984 — 9:00 
a.m.  to  5:00  pan. 

Place:  University  of  California.  Lawrence 
Berkeley  laboratory.  One  Cyclotron  Road, 
Building  50-A  Room  5132,  Berkeley.  CA 
94720. 


Contact:  Charles  E.  Cathey,  U.S. 
Department  of  Energy,  Office  ef  Energy 
Research.  MOO  hidepcndence  Avenue  SW.. 
Washington.  DC  20666.  fa02)  252-6444. 

Purpose  of  the  Paeent  Board 

To  advise  the  Department  of  Ener^ 
on  the  overall  research  and 
development  conducted  in  DOE  and  to 
provide  long-range  guidance  in  these 
areas  to  the  Department  The  Ad-Hoc 
Review  is  examining  the  National 
Research  Council  report  on  materials 
facilities  and  assessing  its  significance 
in  terms  of  the  Department's  research 
programs. 

Tentative  Agenda 

•  Discussion  of  DOE  priorities 
relative  to  National  Research  Councd 
report  "Major  Facilities  for  Materials 
Research  and  Related  E)isciplines". 

•  Discussion  and  presentations  on 
neutron  sources  and  synchrotron 
radiation  sources. 

•  Public  Comment  (10  minute  rule). 

Public  Parttcipatkn 

The  meeting  is  open  to  the  pubhc. 
Written  statements  may  be  filed  with 
the  Panel  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Charles 
Cathey  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Review  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  onierly 
conduct  of  business. 

Transcripts 

Available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


47106 


Federal  Register  /  Vol.  49.  No.  232  /  Friday.  November  30.  1984  /  Notices 


Issued  at  Washington;  DC  on  November  20. 
1964. 
CharlM  E.  Cathey. 

Deputy  Director.  Science  and  Technology 
Affairs  Staff.  Office  of  Energy  Research. 
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ENVIROIMIEHTAL  PROTECTION 
AGENCY 

IER-fRL-2727-4] 

Environmental  Impact  Statements; 
AvaNebNity 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  filed  November  19, 1984 
through  November  23, 1984  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  840528.  Fmal.  COE.  AK.  Cube 
Cove-Admiralty  Island  Log  Transfer 
Facility,  C/O,  Permit.  Chatham  Strait/ 
Admiralty  Island,  Due:  December  31, 
1984.  Contact:  Gene  Augustine  (907)  753- 
2724. 

EIS  No.  840529.  Draft.  AFS,  MN, 
Superior  National  Forest  Land  and 
Resource  Management  Plan.  Cook.  Lake, 
Koochiching,  and  St.  Louis  Counties. 
Due:  March  15, 1985.  Contact:  Clay  Deal 
(218)  727-6692. 

EIS  No.  840530.  Draft.  BLM.  UT.  Circle 
Cliffs  Special  Tar  Sand  Area.  Oil/Gas 
Leases.  Conversion  to  Combined 
Hydrocarbon  Leases.  Garfield  County, 
Due:  January  28, 1985.  Contact:  Dave 
Everett  (801)  586-2401. 

EIS  No.  840531.  Draft.  COE.  MI,  Upper 
Saginaw  River  Dredged  Material 
Disposal  Site.  Construction.  Saginaw 
and  Bay  Counties,  Due:  January  14. 1985. 
Contact:  Barbara  Schmitt  (313)  226-7590. 

Dated:  November  27, 1984. 
David  G.  Davis. 

Acting  Director.  Office  of  Federal  Activities. 
IFK  Doc  m-nxn  riM  ii-s-a*:  »m  ■n| 


IOPTS-51547:  FRL-2728-11 

Certain  Ctiemicals;  Prentanufacture 
Notices 

AGBICV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMAWY;  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 


submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  31. 1983  (48  FR  21722).  This  notice 
announces  receipt  of  forty-two  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 

PMN  85-148,  85-149,  85-150.  85-151. 
85-152,  85-153.  8S-154.  85-155.  85-156 
and  85-157;  February  13. 1985. 

PMN  85-158,  85-159,  85-160,  85-161, 
85-162.  85-163.  85-164  and  85-165; 
February  16. 1985. 

PMN  85-166.  85-167.  85-168.  85-169, 
85-170,  85-171,  85-172.  85-173.  85-174. 
85-175.  85-176.  85-177.  85-178.  85-179, 
85-180.  85-181.  85-182.  85-183.  85-184 
and  85-185;  February  17. 1985. 

PMN  85-186,  85-187.  85-188  and  85- 
189;  February  18, 1985. 

Written  comments  by: 

PMN  85-148,  85-149.  85-150.  85-151. 
85-152.  85-153.  85-154.  85-155.  85-156 
and  85-157;  January  14. 1985. 

PMN  85-158,  85-159.  85-160,  85-161, 
85-162,  85-163,  85-164  and  85-165; 
January  17. 1985. 

PMN  85-166.  85-167,  85-168.  85-169. 
85-170.  85-171,  85-172,  85-173,  85-174. 
85-175.  85-176.  85-177,  85-178.  85-179, 
85-180.  85-181,  85-182,  85-183.  85-184 
and  85-185;  January  18. 1985. 

PMN  85-186,  85-187,  85-188  and  85- 
189;  January  19. 1985. 
AODRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-515471"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Chemical 
Information  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency.  Rm.  E-201.  401  M  St..  SW.. 
Washington.  DC  20460  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleiand-Hamnett. 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-611.  401  M  St.,  SW..  Washington,  DC 
20460  (202-382-3729). 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 


PMN  85-148 

Manufacturer.  Diamond  Shamrock 
Chemicals  Company. 

Chemical.  (G)  Modified  acrylic 
copolymer. 

Use/Production.  (S)  Industrial 
additive  to  control  the  rheology  of  oil 
well  drilling  fluids  (muds)  and  consumer 
pigment  dispersions  in  coatings.  Prod, 
range:  Confidential. 

Toxicity  Data.  LCio  96  hr  (Mysidopsis 
Almyra):  96.4  and  73.6%. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers,  up  to  4  hrs/da.  up  to 
10  da/yr. 

Environmental  Release/Disposal.  1.4 
kg/3  lb  to  9.1  kg/20  lb  per  batch  released 
to  water.  Disposal  by  publicly  owned 
treatment  works  (POTW)  and  on-site 
waste  treatment  plant. 

PMN  85-149 

Manufacturer.  Confidential. 

Chemical.  (G)  Epoxy  acrylic 
copolymer. 

Use/Production.  (G)  Adhesive  binder. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  85-150 

Importer  Confidential. 

Chemical.  (G)  Fluoranthenamine- 
substitutedaminoanthraquinone. 

Use/Import.  (S)  Industrial  textile  dye. 
Import  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  3  workers.  15  min/batch/yr. 

Environmental  Release/Disposal. 
Release  to  water.  Disposal  by  water 
treatment  plant. 

PMN  85-151 

Importer.  Confidential. 

Chemical.  (G)  Fluoranthenediamine- 
bis(substitutedaminoanthraquinone) 
derivative. 

Use/Import.  (S)  Industrial  textile  dye. 
Import  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  3  workers.  15  min/batch/yr. 

Environmental  Release/Disposal. 
Release  to  water.  Disposal  by  water 
treatment  plant. 

PMN  85-152 

Manufacturer  Owens-Coming 
Fiberglas  Corporation. 
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Chemical.  (G)  Reacted  epoxy  resin. 

Use/Production.  (G)  Size  ingredient. 
Prod,  range:  Confidential. 
'    Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  a  toal  of  2-10  workers,  up  to  24 
hrs/da.  up  to  350  da/yr. 

Environmental  Release/Disposal. 
Release  to  air.  Disposal  by  POTW.  on- 
site  treatment  plant  and  incineration. 

PMN  85-153 

Manufaturer.  Owens-Coming 
Fiberglas  Corporation. 

Chemical.  (G)  Reacted  epoxy  resin. 

Use/Production.  (G)  Size  Ingredient. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  a  total  of  2-10  workers,  up  to  24 
hrs/da,  up  to  350  da/yr. 

Environmental  Release/Disposal. 
Release  to  air.  Disposal  by  POTW,  on- 
site  treatment  plant  and  incineration. 

PMN  85-154 

Importer.  Confidential. 

Chemical.  (G)  Benzoid  diester  of 
acetic  acid. 

Use/Import.  (S)  Industrial 
intermediate  in  the  production  of 
polyesters.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
data  submitted. 

PMN  85-155 

Importer.  Confidential. 

Chemical.  (G)  Halogenated  aromatic 
sulfamide. 

Use/Import.  (S)  Commercial  and 
consumer  in-can  preservative  for  use  in 
protective  coatings.  Import  range.  1.000- 
10.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal  and 
inhalation. 

En  vironmen  tal  Release/Disposal.  No 
data  submitted. 

PMN  85-156 

Manufacturer.  Confidential. 

Chemical.  (G)  Disubstituted 
carbopolycyclesulfonic  acid  salt. 

Use /Production.  (S)  Site-limited 
isolated  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  navigable 
waterway. 

PMN  85-157 

Manufacturer.  Confidential. 
Chemical.  (G)  Disubstituted 
carbopolycyclesulfonic  acid. 


Use /Production.  (S)  Site-limited 
isolated  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  navigable 
waterway. 

PNM  85-158 

Manufacturer.  Owens-Coming 
Fiberglas  Corporation. 

Chemical.  (G)  Aromatic  diol. 

Use/Production.  (S)  Industrial 
polymer  preparation.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  85-159  \ 

Importer.  Pacific  Anchor  Chemical 
Corporation. 

Chemical.  (G)  Polymeric  aliphatic 
polyol  acrylate  ester. 

Use/Import  (S)  Industrial  film- 
forming  ingredient  in  radiation-curable 
surface  coating  systems.  Import  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  200  to  500  workers,  up  to  8  hrs/da,  up 
to  240  da/yr. 

Environmental  Release/Disposal. 
Less  than  900  kg/yr  released  to  air  and 
water.  Disposal  by  incineration  and 
landfill. 

PMN  85-160 

Importer.  Pacific  Anchor  Chemical 
Corporation. 

Chemical.  (G)  Polymeric  aliphatic 
polyol  acrylate  ester. 

Use/Import  (S)  Industrial  film- 
forming  ingredient  in  radiation-curable 
surface  coating  systems.  Import  range: 
Confidential. 

Toxicity  data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  200  to  500  workers,  up  to  8  hrs/da.  up 
to  240  da/yr. 

Environmental  Release/Disposal. 
Release  to  air  and  water.  Disposal  by 
incineration  and  landfill. 

PMN  85-161 

Importer.  Pacific  Anchor  Chemical 
Corporation. 

Chemical.  (G)  Polymeric  aliphatic 
polyol  acrylate  ester. 

Use/Import.  (S)  Industrial  film- 
forming  ingredient  in  radiation-curable 
surface  coating  systems.  Import  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 


Exposure.  Processing:  dermal,  a  total 
of  200  to  500  workers,  up  to  8  hrs/da.  up 
to  240  da/yr. 

Environmental  Release/Disposal. 
Release  to  air  and  water.  Disposal  by 
incineration  and  landfill. 

PMN  85-162 

Importer.  Pacific  Anchor  Chemical 
Corporation. 

Chemical.  (G)  Polymeric  aliphatic 
polyol  acrylate  ester. 

Use/Import.  (S)  Industrial  film- 
forming  ingredient  in  radiation-curable 
surface  coating  systems.  Import  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  200  to  500  workers,  up  to  8  hrs/da,  up 
to  240  da/yr. 

Environmental  Release/Disposal. 
Less  than  200  kg/yr  released  to  air  and 
water.  Disposal  by  incineration  and 
landfill. 

PMN  85-163 

Manufacturer.  Confidential. 

Chemical  (G)  Cyanoacetate  ester. 

Use/Production.  (S)  Site-limited 
intermediate  for  production  of  a 
cyanoacrylate  adhesive.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  85-164 

Manufacturer.  Confidential. 

Chemical  (G)  Unsaturated  polyester. 

Use/Production.  (S)  Potting 
compound.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  85-165 

Importer.  American  Hoechst 
Corporation. 

Chemical.  (S)  Polymer  of  dehydrated 
castor-oil  fatty  acids,  pentaerithritol, 
isophthalic  acid,  linseed  oil,  dehydrated 
castor  oil.  dimethylethanolamine, 
isononanoic  acid  and  maleic  anhydride. 

Use/Import.  (G)  Open,  non-dispersive. 
Import  range:  300-500  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  10-12  workers,  up  to  30-80  manhours/ 

yr- 

Environmental  Release/Disposal.  No 
data  submitted. 
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PMNW-IM 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Aromatic  polycyanate 
resin. 

Use/Production.  (S)  Industrial 
lamination  and  encapsulation  for 
electronic  components  and  structural 
composites.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  2.000 
mg/kg:  Acute  dermal:  2,000  mg/kg; 
IrritatioQ:  Skin — Non-irritant,  Eye^i-Non- 
irritanL 

Exposure.  Manufacture:  dermal,  a 
total  of  52  workers. 

Environmental  Release/Disposal. 
Less  than  0.5  kg/day/2  wks  released  to 
land.  Disposal  by  navigable  waterway 
after  treatment 

PMN  85-167 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Organo  sulfur 
compound. 

Use/Production.  (G)  Solvent.  Prod, 
range:  Confidential. 

Toxicity  Data.  Irritation:  Skin — Slight. 
Eye — Slight  Inhalation:  42,000  parts  per 
million  [ppm]  (1  br]. 

Exposure.  Manufacture:  dermal  and 
inhalatioii. 

Environmental  Release/Disposal. 
Released  to  air  and  water.  Disposal  by 
incineration  and  navigable  waterway 
after  treatment. 

PMNt5-16> 

Manufacturer.  Confidential 

Chemical.  (G)  Functional  polyether. 

Use/Production.  (G)  Additive  for  an 
industrial  coating  with  a  non-dispersive 
use.  Prod,  range:  6,00(>-4a000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  29 
workers,  up  to  8  hrs/da.  up  to  145  da/yr. 

Environmental  Release/Disposal.  0.5 
to  80  kg/batch  released  to  land. 
Disposal  by  incineration  and  approved 
landfill. 

PMN  85-169 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Polyester  polyurethane. 

Use/Production.  (G)  Industrial  coating 
resin  product  Prod,  range:  30,000- 
300,000  kg/yr. 

Toxicity  Data.  No  data  submitted 

Exposure.  Manufacture  and 
processing:  dermal  a  total  of  33 
workers,  op  to  8  hrs/da.  up  to  155  da/yr. 

Environmental  Release/Disposal.  3  to 
175  kg/batch  released  to  land.  Disposal 
by  inctneratioa  and  approved  landfill 

PMN  85-170 

Manufacturer.  Quaker  Chemical 
Corporation. 


Chemical.  (G)  Fatty  ester. 

Use/Production.  (S)  Industrial 
component  of  fire  resistant  hydraulic 
fiuid.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral:  >  5.0  g/kg. 
Irritation:  Skin — Irritant,  Eye — Irritant. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  6  workers, 
up  to  5  hrs/da,  up  to  250  da/yr. 

Environmental  Release/Disposal.  10 
kg  released  to  air  with  50  kg  to  water. 
Disposal  by  POTW. 

PMN  85-in 

Manufacturer.  Quaker  Chemical 
Corporation. 

Chemical  (G)  Fatty  ester. 

Use/Production.  (S)  Industrial 
component  of  fire  resistant  hydraulic 
fluid.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.0  g/kg: 
Irritation:  Skin — Irritant  Eye — Irritant. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  6  workers, 
up  to  5  hrs/da.  up  to  250  da/yr. 

Environmental  Release/Disposal.  10 
kg  released  to  air  with  SO  kg  to  water. 
Disposal  by  POTW. 

PMN  85-172 

Manufacturer.  Quaker  Chemical 
Corporation. 

Chemical.  (G)  Fatty  ester. 

Use/Production.  (S)  Industrial 
component  of  fire  resistant  hydraulic 
fluid.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.0  g/kg; 
Irritation:  Sian — Irritiant  Eye — Irritant 

Exposure.  Manufacture  and 
processing:  dermal  a  total  of  6  workers, 
up  to  5  hrs/da.  up  to  250  da/yr. 

Environmental  Release/Disposal.  10 
kg  released  to  air  with  50  dg  to  water. 
Disposal  by  POTW. 

PMN  85-173 

Mnaufacturer.  Confidential 

Chemical  (G)  Cyanoacetate  ester. 

Use/Production.  (S)  Site-limited 
intermediate  for  production  of  ■ 
cyanoacrylate  adhesive.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential  Disposal  by  POTW. 

PMN  85-174 

Manufacturer.  Confidential 

Chemical.  (G)  Alkenyl  substituted 
carbomonocyclic  alkenyl  ether. 

Use/Production.  (S)  Site-limited 
chemical  intermediate  in  the  preparation 
of  an  epoxy  adhesive.  Prod,  range: 
Confidental 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Enrironmental  Release/Disposal 
Confidential.  Disposal  by  POTW. 


PMN  85-175  '   *> 

Importer.  Confidential. 

Chemical.  (G)  Branched  mono- 
carboxylic  fatty  acid. 

Use/ Import  (S)  Raw  material  for 
chemical  synthesis  (reacts  with 
alcohols,  amines,  metal  bases, 
isocyanates).  Import  range:  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

PMN  85-176 

Importer.  Confidential. 

Chemical.  (G)  Ibanched  mono- 
carboxylic  fatty  acid. 

Use/Import.  (S)  Raw  material  for 
chemical  synthesis  (reacts  with 
alcohols,  amines,  metal  bases, 
isocyanates).  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal,  No 
release. 

PMN  85-177 

Importer  Confidential. 

Chemical.  (G)  Branched  mono- 
carboxylic  fatty  acid. 

Use/Imports.  (S)  Raw  material  for 
chemical  synthesis  (reacts  with 
alcohols,  amines,  metal  bases, 
isocyanates).  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  10  g/kg: 
Irritation:  Skin — Non-irritation;  Ames 
test:  Negative. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

PMN  85-178 

Importer.  Confidential. 

Chemical.  (G)  Branched  mono- 
carbcxylic  fatty  acid. 

Use/Imports.  (S)  Raw  material  for 
chemical  synthesis  (reacts  with 
alcohols,  amines,  metal  bases, 
isocyanates).  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  20.0  ml/ 
kg;  Irritation:  Skin — Non-irritation. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

PMN  85-178 

Importer.  Confidential. 

Chemical  (G)  Branched  mono- 
carboxylic  fatty  acid. 

Use/Imports.  (S)  Raw  material  for 
chemical  synthesis  (reacts  with 
alcohols,  amines,  metal  bases, 
isocyanates).  Import  range:  Confidential 

Toxicity  Data.  Acute  oral:  >  20.0  ml/ 
kg;  Irritation:  Skin — Non-irritation: 
Ames  test:  negativa. 

Exposure.  No  release. 
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Environmental  Release/Disposal.  No 
release. 

PMN  85-180 

Importer.  Confidential 

Chemical.  (G)  Branched  mono- 
carboxylic  fatty  acid. 

Use/Import  (S)  Raw  material  for 
chemical  synthesis  (reacts  with 
alcohols,  amines,  metal  bases. 
Isocyanates).  Import  range:  Confidential 

Toxicity  Data.  Acute  oral:  >  10  ml/ 
kg;  Irritation:  Skin — Non-irritant 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

PMN  85-181 

Manufacturer.  Emery  Industries. 

Chemical.  (S)  l-(2-methoxyethoxy)-4- 
methylbenzene. 

Use/Production.  (S)  Fragrance 
ingredient  for  industrial,  conunercial 
and  consumer  use.  Prod,  range:  100- 
25,000  kg/yr. 

Toxicity  Data.  Acute  oral:  4.30  g/kg; 
Acute  dermal:  >  2.0  g/kg;  Irritation: 
Skin — Not  a  primary  irritant  Eye — Not 
an  irritant  Phototoxicity:  Negative; 
Repeated  insult  patch  test  Potential 
sensitization  to  no  reaction. 

Exposure.  Manufacture:  dermal  a 
total  of  8  workers,  up  to  1  hr/da.  up  to 
165  da/yr. 

Environmental  Release/Disposal. 
Less  than  1  kg  released  to  water. 
Disposal  by  POTW. 

PMN  85-182 

Manufacturer.  Emery  Industries. 

Chemical.  (G)  Alkyl  ester. 

Use/Production.  (S)  Fragrance 
ingredient  for  industrial,  commercial 
and  consumer  use.  Prod,  range:  100- 
25.000  kg/yr. 

Toxicity  Data.  Acute  oral:  5.34  g/kg; 
Acute  dermal:  >  2.0  g/kg;  Irritation: 
Skin — Not  a  primary  irritant,  Eye — Not 
nn  irritant  Phototoxicity:  Negative; 
Repeated  insult  patch  test  Cumulative 
irritant 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  85-183 

Manufacturer.  Emery  Industries. 

Chemical  (S)  4.5-dihydro-5-ethyl-2- 
methyl-3-furancarboxylic  acid  ethyl 
ester. 

Use/Production.  (S)  Fragrance 
ingredient  for  industrial,  commercial 
and  consumer  use.  Prod,  range:  100- 
25,000  kg/yr. 

Toxicity  Data.  Acute  oral:  5.01  g/kg. 
Acute  dermal:  >  2.0  g/kg;  Irritation: 
Skin — Not  a  primary  irritant  Eye — Not 
an  irritant  Phototoxicity:  Negative; 


Repeated  insult  patch  test  Cumulative 
irritant 

Exposure.  Manufactiu«:  dermal  a 
total  of  10  workers,  up  to  8  hrs/da.  up  to 
165  da/yr. 

Environmental  Release/Disposal. 
Less  than  1  kg  released  to  water. 
Disposal  by  POTW. 

PMN  85-184 

Importer.  Aceto  Chemical  Company, 
Inc.  and  Ward  Blenkinsop  and 
Company,  Ltd. 

Chemical  (G)  Naphthoquinone 
diazidesulphonic  acid  ester  in 
formulation  with  phenol  formaldehyde 
resin. 

Use/Import  (S)  Industrial 
composition  suitable  for  the  coating  on 
positive  working  lithographic  printing 
plates.  Import  range:  Confidential 

Toxicity  Data.  Acute  oral  >  1  g/kg; 
Acute  dermal:  >  500  mg/kg;  Ames  Test 
Non-carcinogenic. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

PMN  85-185  % 

Manufacturer.  Confidential 
Chemical  (G)  Substituted  phenyl  salt 
Use/Production.  (G)  Chemical 

intermediate.  Prod,  range:  36-100  kg/yr. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Manufacture  and  use: 

dermal  a  total  of  4  workers,  up  to  0.5 

hr/da.  up  to  3  da/yr. 
Environmental  Release/Disposal. 

Less  than  0.3  kg/batch  released  to  land. 

Disposal  by  chemical  waste  landfill 

PMN  85-186 

Manufacturer.  Confidential 

Chemical  (G)  Polyalkyleneoxy  alkyl 
aryl  alkyl,  alkyl  silicone. 

Use/Production.  (S)  Industrial 
surfactant  for  use  in  production  of 
polyurethane  foam.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  12  hrs/da,  up  to 
22  da/yr. 

Environmental  Release/Disposal.  100 
kg/campaign  released  to  air  with  12  kg/ 
batch  to  land.  Disposal  by  incineration 
and  landfill. 

PMN  85-187 

Manufacturer.  Confidential. 

Chemical  (G)  Arylalkyl  hydrogen 
alkyl  silicone. 

Use/Production.  (S)  Site-limited 
intermediate  to  make  a  surfactant.  Prod, 
range:  Confidential 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 


Exposure.  Manufacture:  dermal  a 
total  of  2  workers,  up  to  12  hrs/da.  up  to 
18  da/yr. 

Environmental  Release/Disposal  100 
to  200  kg/campaign  released  to  air  and 
land.  Disposal  by  incineration  and 
landfill 

PMN8S-188 

Manufacturer  Confidential 
Chemical.  (G)  Polyester  diol 
Use/Production.  (S)  Site-limited  base 
resin  used  to  manufacture  polyester 
urethane-acrylate  and  copolyester/ 
polyether  urethane  acrylate  blocked  for 
radiation  cured  printing  plates  and 
cured  master  molds.  Prod,  range:  34,000- 
150,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 
Exposure.  Manufacture  and  use: 
dermal  a  total  of  39  woriiers.  up  to  1  hr/ 
da.  up  to  70  da/yr. 

Environmental  Release/Disposal.  I  to 
20  kg/batch  released  to  control 
technology.  Disposal  by  incineration. 

PMN  85-189 

Manufacturer.  KAY-FRIES.  INC 

Chemical  (G)  Alkyl  alkoxy  siloxane. 

Use/Production.  (G)  Masonry  coating. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  0.4 
kg  released  to  land.  Disposal  by 
permitted  landfill. 

Dated:  November  26, 1984. 
Linda  A.  Tra  vers, 

Acting  Director,  Information  Management 
Division. 

P^  Doc.  S4-313K  PU«d  11-2S-M:  MS  ami 
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[ER-FRL-2727-61 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  13. 1984  through 
November  16, 1984  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c]  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  the  Federal 
Register  dated  October  19, 1984  (49  FR 
41108). 

Draft  EISs 

ERP  No.  D-COE-L35011-WA.  Rating 
EC2,  Milwaukee  Waterway  Fill  and 
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Container  Terminal  Facibty.  Dredge/ 
Fill  Pennit  WA.  Summary:  EPA 
requested  that  additional  information  be 
included  in  the  FEIS  relating  to 
alternatives,  mitigation,  and  disposal  of 
contaminated  sediments  in  near-shore 
environments  which  is  needed  to 
complete  a  404(b)(1)  evaluation  of  the 
proposed  project 

ERP  Na  DS-FHW-D40208-VA.  Rating 
E02, 1-664  Construction.  Harbor  Access 
Road /Terminal  Avenue  to  North  Island, 
VA.  Summary:  EPA  objects  to  the  use  of 
Thimble  Shoal  Channel  as  a  source  of 
borrow  material  if  the  channel 
deepening  is  not  authorized  by 
Congress.  If  Congressional  approval  is 
obtained.  EPA  recommended  mitigation 
measures  be  included  to  reduce 
turbidity  levels  and  the  impacts  to  the 
blue  crab  and  juvenile  sea  turtles.  EPA 
also  suggested  alternative  source 
locations  of  borrow  material. 

ERP  Na  D-FHW-E40673-TN,  Rating 
EC2.  Pellissippi  Parkway /TN-162, 
Extension.  I-Uo/75  to  TN-115/ Alcoa 
Highway.  TN.  Summary:  EPA  believes 
that  the  proposed  project  has  the 
potential  for  adverse  effects  on  surface 
and  groundwater  quality,  air  quality  and 
noise  levels.  Additional  information, 
particiilarly  in  the  air  and  water  areas 
was  requested  to  be  included  in  the  FEIS 
to  help  in  FKWA't  selection  of  a 
proposed  alternative. 

ERP  No.  D-FHW-K40147-HI,  Rating 
LO,  Alii  Highway,  Construction.  Kailua- 
Kona  to  Keauhou.  HI.  Summary:  EPA 
recommended  that  FHWA  coordinate 
project  planning  with  the  Hawaii  Health 
Department  to  ensure  that  project 
components  do  not  have  any  adverse 
impacts  on  ground  water. 

ERP  No.  D-NOA-E90006-AI,  Rating 
LO.  Weeks  Bay  National  Estuarine 
Sanctuary,  Designation.  AL.  Summary: 
EPA  supports  this  designation  proposal 
since  isolated  areas  of  undistributed 
pristine  habitat  of  this  type  are  needed 
for  research  and  education.  EPA's 
review  haa  not  identified  any  potential 
adverse  environmental  impacts. 

Tmal  ElSa 

ERP  No.  F-COE-E3000&-FL,  Key 
Biscayne  Beach  Erosion  Control/Shore 
Protection.  Key  Biscayne,  FL  Summary: 
The  majority  of  EPAs  original  concerns 
regarding  the  unacceptability  of  this 
proposal  remain  valid,  despite  some 
project  design  modifications  that  will 
reduce  adverse  impacts  to  seagrass 
communities.  EPA  has  coordinated  with 
Dade  County  and  Miami  Seaport 
ofHcials  concerning  the  use  of  seagrass 
material  at  the  beach  Till  site  for 
transpiantatioQ  mitigation  in  other 
areas. 


ERP  No.  F-COE-F36112-OH,  Reno 
Beach-Howard  Farms  Flood  Control 
Plan,  Implementation,  OH.  Summary: 
EPA's  review  has  not  identified  any 
potential  environmental  impacts 
requiring  substantive  changes  to  the 
proposal. 

ERP  No.  F-FHW-L40125-WA,  North 
Foothill  Drive  Construction,  Ruby  Street 
to  Crestline  Street,  WA.  Summary: 
Review  of  the  FEIS  has  been  completed 
and  the  project  found  to  be  satisfactory. 

ERP  No.  F-FHW-L69000-WA, 
Washington  State  Convention/Trade 
Center.  Construction.  Lease  of  1-5 
Airspace.  Pike  Street  to  Freeway  Park 
WA.  Summary:  Review  of  the  FEIS  has 
been  completed  and  the  project  found  to 
be  satisfactory. 

Dated:  November  27. 1984. 
David  G.  Davis. 

Acting  Director,  Office  of  Federal  Activities. 

int  Ooc  14-31373  Filed  11-2»-M  MS  aal 
MJJN6  COOf  I 


(SAB-fRL-2728-S] 

Science  Advlaory  Board; 
Envlronmentei  Engineering 
Committee;  Open  Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  a  two-day  meeting  of  a 
Subcommittee  of  the  Environmental 
Engineering  Committee  (EEC)  of  the 
Science  Advisory  Board  will  be  held  at 
the  Westpark  Hotel.  Club  Room.  Ist 
floor,  1900  N.  Fort  Myer  Drive, 
Arlington,  VA,  on  December  17-18, 1984. 
The  meeting  will  begin  at  9:00  a.m.  each 
day  and  last  imtil  approximately  5:00 
p.m.  on  December  17,  and  until  12:00 
noon  on  December  18. 

The  purpose  of  the  meeting  is  to 
continue  review  of  Agency  criteria  for 
determining  which  wastes  should  be 
restricted  from  land  disposal.  The 
meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to 
participate  or  obtain  further  information 
about  the  meeting  should  contact  Harry 
C.  Tomo,  Executive  Secretary,  at  (202) 
382-2552.  or  Terry  F.  Yosie.  Staff 
Director,  Science  Advisory  Board,  at 
(202)  382-4128.  Public  comment  will  be 
accepted  at  the  meeting.  Written 
comments  will  be  accepted  in  any  form, 
and  there  will  be  opportunity  for  brief 
oral  statements.  Anyone  wishing  to 
make  such  comments  must  contact  Mr. 
Tomo  prior  to  December  12. 1984.  in 
order  to  be  placed  on  the  agenda. 

Any  member  of  the  public  wishing  to 
attend  should  contact  Mrs.  Brenda 
Browne  at  (202)  382-2552. 


Dated:  November  20. 1964. 
Tarry  F.  Yosie, 

Director.  Science  Advisory  Board. 

|FR  Ooc.  B«-313«a  Filed  11-2»-M.  •.4S  wn| 
■ILLINQ  CODE  uaO-SO-M 


(SAB-FRL-27-272S-6] 

Science  Advisory  Board;  Groundwater 
Protection  Research  Review 
Committee;  Open  Meeting 

Under  Pub.  L.  92-463,  notice  is  hereby 
goven  that  a  two-day  meeting  of  the 
Groundwater  Protection  Research 
Review  Committee  (GPRRC)  of  the 
Science  Advisory  Board  will  be  held  in 
Conference  Room  1101.  West  Tower. 
Waterside  Mall,  U.S.  Environmental 
Protection  Agency,  401  "M'  Street  SW.. 
Washington,  DC  on  December  19-20, 
1984.  The  meeting  will  begin  at  9:00  a.m. 
and  last  until  approximately  5:00  p.m.  on 
each  day. 

The  Committee,  organized  at  the 
request  of  the  Deputy  Administrator,  has 
been  asked  to: 

1.  Review  the  Agency's  Ground-Water 
research  program,  including  fate, 
transport  and  effects  of  contaminants, 
abatement  and  control  technologies, 
modeling,  monitoring,  analytical 
methods  and  quality  assurance. 

2.  Identify  short-term  and  long-term 
information  needs  for  policy 
development. 

3.  Identify  strengths  and  weaknesses 
of  the  current  research  program. 

4.  Identify  high-priority  research 
needs. 

Committee  selection  is  almost 
complete,  and  the  membership  includes: 

Chairman 

Mr.  )ohn  Queries,  Morgan,  Lewis  ft 
Bock  i  us 

Members 

Dr.  )oan  Berkowitz,  Arthur  D.  Little 
Dr.  Keros  Cartwright.  Illinois  State 

Geological  Survey 
Dr.  Lenore  Clesceri,  Rensselaer 

Polytechnic  Institute 
Mr.  Richard  Conway,  Union  Carbide 
Dr.  lames  Davidson,  University  of 

Florida 
Ms.  Mary  Gearhart.  Colorado 

Department  of  Health 
Dr.  Jay  Lehr,  National  Water  Well 

Association 
Dr.  Raymond  Loehr,  Cornell  University 
Dr.  fames  Mercer,  GeoTrans,  Inc. 
Dr.  Ruth  Neff,  Stale  of  Tennessee 
Dr.  James  Norris,  CIBA-Geigy 
Mr.  Thomas  Prickett.  Thomas  Pricketi  & 

Associates 

We  anticipate  that  one  or  two  more 
members  will  be  selected,  and  their 
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names  will  be  published  in  the  notices 
of  subsequent  meetings. 

The  meeting  is  open  to  the  pubhc.  Any 
member  of  the  public  wishing  to 
participate  or  obtain  further  information 
about  the  meeting  should  contact  Harry 
C.  Tomo,  Executive  Secretary,  at  (202) 
382-2552,  or  Terry  F.  Yosie.  Staff 
Director,  Science  Advisory  Board,  at 
(202)  382-4126.  Public  comment  will  be 
accepted  at  the  meeting.  Written 
comments  will  be  accepted  in  any  form, 
and  there  will  be  opportunity  for  brief 
oral  statements.  Anyone  wishing  to 
make  such  comments  must  contact  Mr. 
Tomo  prior  to  December  If,  1984.  in 
order  to  be  placed  on  the  agenda. 

In  order  to  minimize  any 
inconvenience  due  to  EPA  visitor 
control  procedures,  persons  wishing  to 
attend  the  meeting  are  requested  to  call 
Mrs.  Brenda  Browne  at  (202)  382-2552, 
so  that  they  may  be  included  on  a  roster 
that  will  be  prepared  for  the  building 
security  guards. 

Dated:  November  21. 1984. 
Terry  F.  Yosie. 

Director,  Science  Advisory  Board. 

|FR  Doc.  84-31387  Filed  11-29-84:  8:45  amj 
BIUJNQCOOE  SSW-SO-M 


(OPTS-59177;  FRL-272S-2] 

Vegetable  Oil  Polymer  With  Aikane 
Diols;  Test  Marketing  Exemption 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722.  This  notice,  issued  under  section 
5(h)(6)  of  TSCA.  announces  receipt  of 
one  application  for  exemption,  provides 
a  summary,  and  requests  comments  on 
the  appropriateness  of  granting  of  the 
exemption. 

DATE:  Written  comments  by  December 
17,  1984. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
••(OPTS-59177)"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Information 


Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-4201.  401  M  Sti-eet.  SW.. 
Washington,  DC  20460,  (202-382-3532). 

FOR  FURTHER  INFORMA'nON  CONTACT: 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  Sti^et.  SW..  Washington. 
DC  20460,  (202-382-3729). 

SUPPLEMENTARY  INFORMA'nON:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  B-107  at  the  above 
address. 

TME  85-8 

CJose  of  Review  Period.  December  20, 
1984. 

Manufacturer.  Confidential.  • 

Chemical.  (G)  Vegetable  oil  polymer 
with  aikane  diols. 

Use/Production.  (G)  Binder  > 

component  for  an  industrially  applied 
coaling.  Prod,  range:  8,700  kg/lbs/l 
month. 

Toxicity  Data:  No  data  submitted. 

Exposure.  Manufacture  and 
processing.  Dermal,  a  total  of  21 
workers,  up  to  4  hrs/da,  up  to  47  da/yr. 

Environmental  Release/Disposal.  5  to 
16  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

Dated:  November  26, 1984. 
Linda  K.  Traven, 

Acting  Director,  Information  Management 
Division. 

|FK  Doc  84-3i:ms  Filed  11-2»-84;  845  ami 

•nxiNQ  cooe  was  am 


[OPTS-51538;  TSH-FRL-2682-81 

Certain  Ctiemicals;  Premanufacture 
Notices;  Hercules,  Inc.,  et  al. 

Correction 

In  FR  Doc.  84-25801.  beginning  on 
page  38356,  in  the  issue  of  Friday, 
September  28, 1984.  make  the  following 
corrections: 

(1)  On  page  38358,  column  one,  under 
PMN  S4-11S1,  fourth  line,  next  to  the  last 
word  should  read  "component". 

(2)  And  on  the  fifth  line  the  third  word 
should  read  "solution". 

aiUJNa  COM  iso»-«t-« 


lOPTS-51541:  TSH-FRL-269e-21 

Certain  Chemicals;  Premanufacture 
Notices 

Correction 

In  FR  Doc.  84-27645,  beginning  on 
page  41102,  in  the  issue  of  Friday, 
October  19, 1984,  make  the  following 
corrections: 

(1)  On  page  41102,  in  column  two.  in 
the  docket  number  "BH"  should  read 
"TSH"  as  set  forth  above. 

(2)  On  the  same  page  in  column  three 
under  PMN  SS-ia,  sixth  line,  after  the 
word  "and"  add  the  sign  greater  than 
">"  before  the  figure  "1". 

aujNa  cooc  iso»-oi-« 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Conunission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  D.C. 
20573,  within  15  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-010687. 

Title:  French  Mediterranean 
Westbound  Stabilization  Agreement. 

Parties: 

Marseilles  North  Atlantic  U.S.A. 
Freight  Conference 

A.P.  Moller-Maersk  Line 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  agree 
upon  rates  and  tariff  provisions  in  the 
trade  from  French  Mediterranean  ports 
and  inland  points  in  Continental  Europe 
to  U.S.  North  AUantic  ports  in  the 
Hampton  Roads/Portland,  Maine  range 
and  inland  U.S.  points  via  such  ports.  It 
would  also  permit  the  parties  to  discuss 
and  exchange  statistics  and  to  share 
facilities  in  connection  with  the 
functions  permitted  by  the  agreement. 

Agreement  No.:  202-010689. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties: 
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American  President  Lines.  Ltd. 

Barber  Blue  Sea  Line 

The  East  Asiatic  Co.,  Ltd. 

Evergreen  Marine  Corp.  (Taiwan).  Ltd. 

Hanjin  Container  Lines,  Ltd. 

Hapag-Uoyd  Trans-Pacific  Service 

Japan  Line,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

Korean  Marine  Transport  Co..  Ltd. 

Lykes  Bros.  Steamship  Co..  Inc. 

A.P.  Moller-Maersk  Line 

Mitsui  O.SX  Lines.  Ltd. 

Neptune  Orient  Lines  Ltd. 

Nippon  Yusen  Kaisha.  Ltd. 

Sea-Land  Service,  Ina 

Showa  Line,  Ltd. 

United  States  Lines.  Inc. 

Yamashita-Shinnihon  Steamship  Co. 
Ltd. 

Orient  Overseas  Container  Line,  Inc. 

Zim  Israel  Navigation  Co.  Ltd. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  agree  upon 
rates,  changes,  rules  and  regulations 
governing  the  movement  of  cargo  in  the 
trade  from  or  via  ports  on  the  Atlantic. 
Gulf  and  Pacific  coasts  (including 
Alaska)  of  the  United  States  and  inland 
U.S.  points  via  such  ports  to  points  and 
ports  in  Japan.  Korea,  Taiwan,  Siberia 
USSR,  the  People's  Republic  of  China. 
Hong  Kong,  Viet  Nam,  Democratic 
Kampuchea  (Cambodia),  Thiailand. 
Laos,  the  Republic  of  the  Philippines,  the 
Republic  of  Singapore,  the  Federation  of 
Malaysia,  the  Sultanate  of  Brunei  and 
the  Republic  of  Indonesia. 

Dated  November  27. 1964. 
By  Order  of  the  Federal  Maritime 
Commission. 

Bnica  A.  Dombro%vski, 

Assjstant  Secretory. 

P«  Doc  M-n42a  FUad  n-2»-ME  8:45  Mi| 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Fomw  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Manaegment  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  hst  was  published  on  November  23. 
1984. 


Health  Caie  Financing  Administratioo 

Subject  Medicare  Program  Carrier 
Performance  Report-Existing 
collection  w/o  OMB  control  number — 
HCFA-1565 

Respondents:  Medicare  carriers 

Subject:  Quarterly  Showing  Validation 
Survey  HCFA-9050  (0938-0282) 
Revision 

Respondents:  States 

OMB  Desk  Officer  Fay  S.  ludicello 

Social  Security  Administration 

Subject:  Student  Reporting  Form— SSA 

138EV  (0960-0088)  Revision 
Respondents:  Full-time  Students 

Receiving  Social  Security  Benefits 
Subject-  Statement  of  Marital 

Relationship  (by  one  of  the  parties) 

SSA-754  (096CMX)38) 
Respondents:  Individuals 
OMB  Desk  Officer  Robert  J.  Fishman 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3208.  Washington, 
D.C  20503.  ATTN:  (name  of  OMB  Desk 
Officer. 

Dated:  November  23, 1984. 
Wallacs  O.  Keene. 

Acting  Deputy  Assistant  Secretary  for 
Management  Analysis  and  Systems. 

IFR  Doc  M-312S7  Filed  n-29-M;  a:4S  ami 
MUJNQ  COOC  41(P-«4-M 

Food  and  Drug  Administration 

[Dockat  No.  80N-0276;  DESI  7630] 

Druga  for  Human  Use;  Drug  Efficacy 
Implementation;  Upgrading  Notice  and 
Withdrawal  of  Approval  of  Pertinent 
Parte  of  New  Drug  Application  for 
Winatrol  TableU 

Correction 

In  FR  Doc.  84-24514  beginning  on  page 
36437  in  the  issue  of  Monday,  September 
17. 1984,  make  the  following  corrections: 

On  page  36438,  first  column. 

1.  In  the  second  paragraph,  sixth  line, 
the  zip  code  should  have  read  "20857". 

2.  In  the  third  paragraph,  fourth  line, 
"HEN-310"  should  have  read  "HFN- 
310". 


3.  In  the  seventh  paragraph,  sixth  line, 
the  first  word  reading  "for"  should  have 
read  "from". 


BtLLNM  COM  1(0C-01-« 


[Docfcat  No.  •4F-0300] 

Ciba-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

Correction 

In  FR  Doc.  84-25437,  beginning  on 
page  37850  in  the  issue  of  Wednesday, 
September  26. 1984,  make  the  following 
correction:  On  page  37850,  it  the  third 
column,  in  the  next  to  last  line  of  the 
first  paragraph  of  SUPPLEMENTARY 
INFORMATION,  insert  "terephthalate" 
after  "ethylene". 

MUINO  COOC  1S0S-01-« 


(Docket  No.  84C-0298] 

Coopervision,  Inc.;  Filing  of  Color 
Additive  Petition 

Correction 

In  FR  Doc.  84-25438  appearing  on 
page  37850  in  the  issue  of  Wednesday, 
September  26, 1984,  make  the  following 
correction:  In  the  second  column,  the 
tenth  line  from  the  bottom  of  the  page. 
"Blue"  should  read  "Red". 

WLLmo  COOC  ^so^-o^•^t 


IDockat  Na  7SN-0184;  OESt  5971 

Druga  for  Human  Use;  Drug  Efficacy 
Study  Implementation;  Bentyl  With 
Phenobarbital  Capsules,  Tablets,  and 
Syrup;  Withdrawal  of  Approval  of  Parte 
and  New  Drug  Applications 

Correction 

In  FR  Doc.  84-24579  appearing  on 
page  36450  in  the  issue  of  Monday. 
September  17, 1984,  make  the  following 
corrections: 

V  In  the  first  column,  fifteenth  line  of 
the  first  paragraph  of  Supplementary 
Information.  "314.11"  should  have  read 
"314.111";  and  in  the  fourth  line  of  the 
second  paragraph.  "NOA's"  should  have 
read  "NDA's". 

2.  In  the  second  column,  first  line  of 
the  fourth  complete  paragraph  should 
have  read:  "The  Director  of  the  Center 
for  Drugs  and". 

MIXINQ  COOC  1S0S-01-M 


in 
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(Dockat  No.  7SN-01 13;  DESI  2S47) 

Drugs  for  Human  Use;  Drug,  Efficacy 
Study  Implementation;  Parenteral 
Multivitamin  Products;  Revocation  of 
Exemption  fParagraph  XlV/Category 
11);  AnrKMinceflMnt  of  Effective 
Formulationa;  Followup  Notice  and 
Opportunity  for  Hearing 

Correction 

In  FR  Doc.  84-24580,  beginning  on 
page  36446  in  the  issue  of  Monday, 
September  17, 1984,  make  the  following 
corrections: 

1.  On  page  36446,  third  column, 
nineteenth  line  from  the  bottom  of  the 
page,  "reformulation"  should  have  read 
"reformation". 

2.  On  page  36449,  second  column, 
fifteenth  line  from  the  bottom  of  the 
page,  "December"  should  have  read 
"October". 

MLUNQ  COOC  nos-ei-* 

(Docket  No.  7rr-0173  at  al.] 

Availability  of  Approved  Variancea  for 
Laaer  Light  Showa 

agency:  Food  and  Drug  Administration. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoiincing 
that  variances  from  the  performance 
standard  for  laser  products  have  been 


approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for  six 
organizations  that  manufacture  and 
produce  laser  light  shows,  light  show 
projectors,  or  both.  The  projector 
provides  a  laser  light  display  to  produce 
a  variety  of  special  lighting  effects.  The 
principal  use  of  these  products  is  to 
provide  entertainment  to  general 
audiences. 

DATES:  The  effective  dates  and 
termination  dates  of  the  variances  are 
listed  in  the  table  below  under 
"Supplementary  Information." 
ADDRESS:  The  applications  and  all 
correspondence  on  the  applications 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
Tracy  Summers,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4874. 
SUPPLEMENTARY  INFORMATION:  Under  { 
1010.4  (21  CFR  1010.4)  of  the  regulations 
governing  establishment  of  performance 
standards  under  section  358  of  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (42  U.S.C.  263f),  each  of  the 
six  organizations  listed  in  the  table 
below  has  been  granted  a  variance  from 
S  1040.11(c)  (21  CFR  1040.11(c))  of  the 


performance  standard  for  laser 
products. 

Each  variance  permits  the  listed 
manufacturer  to  introduce  into 
commerce  a  demonstration  laser 
product  assembled  and  produced  by  the 
manufacturer,  which  is  its  particular 
variety  of  laser  light  show,  laser  light 
show  projector,  or  both.  Each  laser 
product  involves  levels  of  accessible 
laser  radiation  in  excess  of  Class  II 
levels  but  not  exceeding  those  required 
to  perform  the  intended  function  of  the 
product 

CDRH  has  determined  that  suitable 
means  of  radiation  protection  are 
provided  by  constraints  on  the  physical 
and  optical  design,  by  warnings  in  the 
user  manual  and  on  tfie  products,  and  by 
procedures  for  personnel  who  will 
operate  the  products. 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  of  that  product  each 
product  shall  bear  on  tiie  certification 
label  required  by  i  1010.2(a)  (21  CFR 
1010.2(a))  a  variance  number,  which  is 
the  FDA  docket  number  appearing  in  the 
table  below,  and  the  effective  date  of 
the  variance  as  specified  in  the  table 
below.  Therefore,  on  the  effective  dates 
specified  in  the  table  below,  FDA 
approved  the  requested  variances  by 
letter  to  each  manufacturer  from  the 
Deputy  Director  of  CDRH. 


OockalNo. 


7eP-Ol73(( 


79P-0462  (mtenMn).. 


84V-017S.. 
e4V-0234.. 
e4V-0243„ 

84V-0i«1  . 


Manufactuiing  organization 


Uaat  ImagM,  Inc..  6907  Hayvanhurat  Avanua,  Van 
Nuys.  CA  91406 


Laaar  Systami  Davalopmem  Corp.   17  E.  Bijou 
S»aal.  Colorado  Sphriga.  CO  80903 


Viaaga  Entarpnsas.   lr«c..  610  West  56tn  Straal, 

Naw  voni.  NV  10018 
HoM  Rivwra.  Inc  .  2901   Las  Vegas  Blvd.  SouVt. 

Las  Vagas  NV  seio* 
Mr.  Pattick  Murpny  and  Mr   David  Lytla.  190S  ti 

Oda  S»a«(.  Artnglon.  VA  22209 

WaR  Oisnay  World  Company.  Camar  Building,  P.O. 
8o>  40.  Laka  Buana  Vista.  FL  32830 


Oamonstralion  lasar  pradud 


LASERIUM  (krypton)  and  Concarl  Systam  (CS»  Sartaa  oi  OMa  IB  and  IV  IMW 
proiaetor  iiianutacMrad  by  laam  Imagaa.  Inc.  and  tor  '■^r  kgW  it<om 
Maiirtilirt  «x>  producad  by  Laaar  images,  inc.  ineorporattng  mosa  projae- 

Lasar  Systems  Oevalopmani  Corp  Class  IN  or  Claas  IV  laser  proieclion 
eystam  modal  R-2  t>a  C-3  Modal  Sertes  and  laser  IgM  shoxa  aaaenWed 
and  produoad  by  LMar  Systems  Davatapmanl  Corp.  eiuoiporatrn  liaaa 
laser  projection  systems. 

Visage  Enlsiprtaaa  Vtaaga  Laaar  Dsplay  System  and  the  Vieage  Craarprlaaa 
Laeer  Proieclion  Systam. 

shoMS  assawblsil  and  producad  by  Hotel  Rwlera.  be   •*«* 


SiourpuiMe  a  Laaer  Medk  Model  LMS  laaar  protection  sysMm. 

iser  k|^  tfKMa  asssiablsd  and  produced  by  Patrick  Murphy  tat  kvwporale 


kgMi 
Hm  Claaa  HIb  haKum-neon  or  Oaes  Mlb  or  IV  aigorv«n 


Uaar  1^  show*,  preduoed  by  WaN  Disnay  Mortd  Company.  In  a 
arrvloying  Oaes  IV  Science  Factkm  ion  laser  pruieclpra. 


EflacBwe  data/ 


SapL  «,  ISMnAMS. 

22.  taea. 


Sept  «.  I9e4-Au9 
20.  1866 


Aug  to.  tM4-Aug 

ia  i9aa. 

Sept  19.  lW4-Sapt 

19.  1906 
Aug.  t1.  19a4-Aue 

21.  1966. 

SepI  n.  1964-Sepl 

11.  i9ea. 


In  accordance  with  {  1010.4,  the  applications  and  all  correspondence  on  the  applications  have  been  placed  on  public 
display  under  the  designated  docket  numbers  in  the  Dockets  Management  Branch  (address  above)  and  may  be  seen  m  that 
office,  between  9  a.m.  and  4  p.m.,  Monday  through  Friday. 


Dated:  November  23. 1984. 
loaeph  P.  Hile, 

Associate  Commissioner  for  Regulatory  Affairs. 

(FR  Doc.  64-31355  Hied  11-29-64:  6:46  am) 
BILLMQ  COOC  4160-01-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  Administration 
(Oociiat  Na  N-M-1479] 

Sutmiission  of  Proposed  Information 
CoHsctions  to  0MB 

AQENCv:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

sufMMAnv:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

AOORESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal.  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
D.C.  20503. 

FOn  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  I-Iousing  and 
Urban  Development,  451  7th  Street.  SW.. 
Washington,  D.C.  204ia  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  from  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission:  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Etepartment.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 


The  proposed  information  collection 
requirements  are  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collections  to  OMB 

Proposal:  Public  Housing  Manager 

Certification — Application 

Requirements 
Office:  Public  and  Indian  Housing 
Form  Number  None 
Frequency  of  Submission:  On  Occasion 
Affected  Public:  Businesses  or  Other 

For-Profit  and  State  or  Local 

Governments 
Estimated  Burden  Hours:  48 
Status:  New 
Contact;  Odessa  W.  Burroughs.  HUD, 

(202)  472-4703  Robert  Neal.  OMB. 

(202)  395-7316. 
Proposal:  Public  Housing  Manager 

Certification  Appeals  Procedure 
Office:  Public  and  Indian  Housing 
Form  Number  None 
Frequency  of  Submission:  On  Occasion 
Affected  Public:  State  or  Local 

Governments 
Estimated  Burden  Hours:  6 
Status:  New 
Contact:  Odessa  W.  Burroughs.  HUD. 

(202)  472-4703  Robert  Neal.  OMB, 

(202)  395-7316. 
Proposal:  Public  Housing  Manager 

Certification  Program — Annual 

Review  of  Approved  Certifying 

Organizations 
Office:  Public  and  Indian  Housing 
Form  Number  None 
Frequency  of  Submission:  Annually 
Affected  Public:  State  or  Local 

Governments 
Estimated  Burden  Hours:  6 
Status:  New 
Contact:  Odessa  W.  Burroughs,  HUD, 

(202)  472-4703  Robert  Neal.  OMB. 

(202)  395-7316. 

Autliarity:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3535(d). 

Dated:  Novembers.  1984. 
Dennis  F.  Geer. 

Director,  Office  of  Information  Policies  and 
Systems. 

|FR  Dot  •4-S1470  Filed  11-29-M;  8:45  »m\ 
MLUNQ  COOC  4310-01-« 


DEPARTMENT  OF  THE  INTERIOR 

Offlcs  of  ttM  Secretary 

Garrison  Diversion  Unit  Commission; 
Public  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Commission  meeting: 


Name:  Garrison  Diversion  Unit 
Commission. 

Date  of  Meeting:  The  hearing  will  be 
held  on  Thursday.  December  13.  with  a 
business  meeting  to  follow  on  Thursday, 
December  14,  to  continue  through 
Friday,  December  15,  if  necessary. 

Time  of  Meeting:  The  hearing  will  be 
8:00  a.m.-5;30  p.m.;  the  business 
meetings  8:00  a.m.  to  5:00  p.m.  each  day. 

Place  of  Meeting:  The  hearing  will  be 
held  at  the  Minot  Municipal  Auditorium. 
420  Third  Avenue  South,  Minot.  North 
Dakota.  The  business  meeting  wiU  be 
held  at  the  Sherator  Riverside  Inn 
Convention  Center,  2100  Burdick 
Expressway  East.  Minot. 

Contact  Person:  Michael  J.  Clinton. 
Technical  Staff  Director,  (303)  239-0701 
(see  Public  Participation  section  for 
numbers  to  call  to  testify). 

Purpose  of  Meeting:  At  the  hearing, 
comments  will  be  received  on  the 
Conunission's  preliminary  final  report. 
At  the  business  meeting,  the 
Commission  will,  following 
consideration  of  public  comment, 
discuss,  amend,  and  possibly  adopt  the 
preliminary  final  report  and  its 
recommendations.  If  the  report  is  not 
approved,  the  Commission  will  review 
further  changes  December  19  and  20  in 
Washington,  D.C 

Public  participation:  At  the  public 
hearing,  scheduling  of  oral  presentations 
will  be  done  on  a  proportioned  basis  to 
strive  for  equal  representation  between 
proponents  and  opponents  of  water 
development  in  the  State  of  North 
Dakota.  The  December  13  morning 
session  (8  a.m.  to  12  noon)  will  be 
devoted  to  invited  presentations  with 
time  allotted  for  questions  and  answers. 
The  afternoon  session  (1:30  to  5:30  p.m.) 
will  be  divided  into  5-minute  witness 
presentations  followed  by  5-minute 
question  and  answer  periods.  The 
Commission  Chairman  may  extend 
speakers'  times,  allow  question  and 
answer  periods,  or  adjust  the  order  of 
presentations  at  his  discretion. 

Individuals  and  organizations  wishing 
to  make  oral  statements  in  the  afternoon 
session  should  contact  Linda 
Woodworth  of  the  Garrison  Diversion 
Unit  Technical  Staff  Office  in 
Lakewood,  Colorado.  The  toll-free 
number  that  callers  in  the  States  of 
North  and  South  Dakota  and  Minnesota 
should  use  is  800-832-9467;  the  number 
for  other  callers  is  303-239-0701.  Calls 
will  be  accepted  on  a  first-come,  first- 
served  basis  beginning  at  8  a.m. 
Mountain  Standard  Time  on  December 
3.  The  speakers'  list  will  be  closed  at  12 
noon  and  prepared  as  final.  Persons 
calling  after  time  slots  are  filled  will  be 
placed  on  a  waiting  list  and  will  be 


\-\c 
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called  to  testify  if  time  allows  or  if  a 
scheduled  speaker  cancels  his/her 
reservation.  The  Commission  requests 
that  comments  be  limited  to  discussion 
of  the  contents  of  the  preliminary  final 
report. 

No  one  caller  will  be  allowed  to 
schedule  more  than  one  time  slot  for 
his/her  group.  Those  reserving  time 
must  specify  speakers'  names.  No 
speaker  changes  or  last-minute 
consolidations  of  time  will  be  allowed.  If 
a  speaker  is  unable  to  attend  the  hearing 
at  the  scheduled  time,  he/she  may  be 
given  an  opportunity  to  speak  at  the  end 
of  the  day's  scheduled  testimony,  time 
permitting. 

Speaker  and  others  are  welcome  to 
submit  written  testimony  the  day  of  the 
hearing:  however,  due  to  time 
constraints,  no  further  written  comments 
will  be  accepted. 

Transcripts:  A  transcript  of  the 
hearings  will  be  made.  Requests  for 
information  on  arrangements  for 
reviewing  or  obtaining  copies  of  the 
transcripts  should  be  directed  to  the 
Commission's  Technical  Staff  at  303- 
239-0701. 

Dated:  November  28. 1984. 
Robert  N.  Broadbent. 

Federal  Representative. 

\m  Doc  M-313S7  Filed  11-29-M:  ft4S  tml 
BILLNM  CODE  4310-10-11 


Bureau  of  Indian  Affairs 

Preparation  of  a  Roll  of  Absentee 
Wyandotte  Indian  Descendants 

November  28. 1984. 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Area  Director  of  the  Muskogee  Area 
Office  of  the  Bureau  of  Indian  Affairs  is 
preparing  a  roll  of  Absentee  Wyandotte 
Indian  descendants.  The  roll  prepared 
will  be  used  as  the  basis  for  a  per  capita 
distribution  of  an  apportioned  share  of 
judgment  funds  awarded  the  Wyandotte 
Tribe  of  Oklahoma  in  docket  numbered 
139  before  the  Indian  Claims 
Commission  and  dockets  numbered  141. 
212  and  213  before  the  U.S.  Court  of 
Claims.  In  accordance  with  the  Act  of 
October  30. 1984.  which  authorized  the 
use  and  distribution  of  the  Wyandotte 
judgment  funds,  notice  of  the  roll 
preparation  and  the  deadline  for  filing 
applications  as  well  as  the  procedures 
to  be  followed  is  to  be  published  in  the 
Federal  Register. 

DATE:  Applications  for  inclusion  on  the 
roll  of  Absentee  Wyandotte  Indian 
descendants  must  be  filed  with  the  Area 


Director,  Muskogee  Area  Office,  Bureau 
of  Indian  Affairs,  Federal  Building, 
Muskogee,  Oklahoma  74401,  and  must 
be  received  by  the  Area  Director  no 
later  than  close  of  business  on  January 
28. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rosella  C.  Garbow.  Branch  of  Tribal 
Operations,  Mupkogee  Area  Office, 
Bureau  of  Indian  Affairs,  Federal 
Building,  Muskogee,  Oklahoma  74401. 
telophone  number:  (918)  687-2314  (FTS. 
736-2314). 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary 
by  209  DM  8  and  pursuant  to  the  Act  of 
October  30, 1984,  Pub.  L.  98-602. 

Background 

The  Act  of  October  30, 1984,  Pub.  L. 
98-602,  provides  for  the  use  and 
distribution  of  judgment  funds  awarded 
the  Wyandotte  Tribe  of  Oklahoma  in 
docket  numbered  139  before  the  Indian 
Claims  Commission  and  dockets 
numbered  141,  212,  and  213  before  the 
U.S.  Court  of  Claims.  Under  the  Act  the 
Secretary  has  been  directed  to  preparer 
roll  of  persons  who  were  born  on  or 
before  and  living  on  the  date  of  the  Act 
and  who  are  listed  in,  or  who  are  lineal 
descendants  of  individuals  listed  in.  the 
compilation  entitled  "Census  of 
Absentee  or  Citizen  Wyandotte 
Indians"  compiled  by  Joel  T.  Olive  and 
dated  November  18, 1895  (as  corrected 
by  W.A.  Richards,  Commissioner  of  the 
General  Land  Office,  in  a  circular  dated 
October  28. 1904). 

In  accordance  with  the  Act  of  October 
30, 1984,  applications  for  enrollment  by 
persons  who  meet  or  who  believe  they 
meet  the  requirements  for  enrollment 
are  to  be  filed  with  the  Secretary  within 
90  days  of  the  date  of  the  Act  in  such 
manner  as  the  Secretary  shall  prescribe. 
The  Secretary  is  further  directed  to 
publish  in  the  Federal  Register  and  in 
local  media  as  the  Secretary  may 
determine  to  be  appropriate,  notice  of 
the  provisions  of  the  Act  providing  for  a 
per  capita  distribution  to  Absentee 
Wyandotte  descendants;  the 
preparation  of  the  roll  and  the  deadline 
for  filing  applications  in  order  to 
establish  eligibility  for  enrollment;  and 
the  procedures  to  be  followed. 

The  procedures  to  be  followed  to 
prepare  a  roll  of  Absentee  Wyandotte 
Indian  descendants  eligible  to  share  in  a 
per  capita  distribution  of  an  apportioned 
share  of  certain  Wyandotte  judgment 
funds  are  as  follows: 


Procedures 

Preparation  of  a  Roll  of  Absentee 
Wyandotte  Indian  Descendants 

Sec. 

1.  Dermitions 

2.  Qualincations  for  Enrollment  and  the 

Deadline  for  Filing  Applications 

3.  Notices 

4.  Application  Forms 

5.  Burden  of  Proof 

6.  Action  by  the  Director 

7.  Appeals 

8.  Decision  of  the  Secretary  on  Appeals 

9.  Preparation.  Certification,  and  Approval  of 

the  Roll 

10.  Special  Instructions 

1.  Definitions 

As  used  in  these  procedures: 

"Act"  means  the  Act  of  Congress 
approved  October  30. 1984.  Pub.  L  98- 
602,  which  authorizes  and  directs  the 
Secretary  to  prepare  a  roll  of  persons 
who  meet  the  requirements  specified  in 
the  Act  and  to  distribute  certain 
judgment  funds  to  such  persons. 

"Adopted  child"  means  a  child  or 
adult  whose  natural  parents'  parental 
rights  were  terminated  by  court  order 
and  given  to  others  to  exercise. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  the  Interior  for 
Indian  Affairs  or  his/her  authorized 
representive  acting  under  delegated 
authority. 

"Department"  means  the  Department 
of  the  Interior. 

"Director"  means  the  Area  Director, 
Muskogee  Area  Office,  Bureau  of  Indian 
Affairs,  or  his/her  authorized 
representative  acting  under  delegated 
authority. 

"Lineal  descendants  "  means  those 
persons  who  are  the  issue  of  the 
ancestor  through  whom  enrollment 
rights  are  claimed;  namely,  the  children, 
grandchildren,  et  cetera.  It  does  not 
include  collateral  relative  such  as 
brothers,  sisters,  nieces,  nephews, 
cousins,  et  cetera,  or  adopted  persons. 

"Living" means  bom  on  or  before  and 
alive  on  the  date  specified. 

"Secretory"  means  the  Secretary  of 
the  Interior  or  his/her  authorized 
representative  acting  under  delegated 
authority. 

"Sponsor"  means  a  parent,  recognized 
guardian,  attorney,  next  friend,  next  of 
kin,  spouse,  executor  or  administrator  of 
estate,  the  Director,  or  other  person  who 
files  an  application  for  enrollment  on 
behalf  of  another  person. 

"Staff  Officer"  means  the  Enrollment 
Officer  or  other  person  authorized  to 
prepare  the  roll. 
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2.  Qualifications  for  Enrollment  and  the 
Deadline  for  Filing  Applications 

The  roU  shall  contaia  the  names  of 
persons  living  on  October  20, 1984,  who 
meet  the  following  requirements: 

(a)  Their  names  are  listed  in,  or  they 
are  lineal  descendants  of  individuals 
listed  in,  the  compilation  entitled 
"Census  of  Absentee  or  Citizen 
Wyandotte  Indians"  compiled  by  Joef  T. 
Olive  and  dated  November  18, 1895  (as 
corrected  by  W.  A.  Richards, 
Commissioner  of  the  General  Land 
OfBce,  in  a  circular  dated  October  28, 
1904);  and 

(b)  They  file  or  have  filed  on  their 
behalf  an  application  with  the  Area 
Director,  Muskogee  Area  Office,  Bureau 
of  Indian  Affairs,  Federal  Building, 
Muskogee.  Oklahoma  74401.  Application 
forms  must  be  received  by  the  DHrector 
no  later  than  close  of  business  on 
January  28, 1965.  AppKcations  received 
after  that  date  will  b«  rejected  for 
inclusion  on  the  roll  being  prepared  for 
failure  to  file  on  time  regardless  of 
whether  the  apphcants  otherwise  meet 
the  requirements  for  enrollment. 

3.  Notices 

(a)  The  Director  shall  give  notice  to  all 
other  Area  Directors  of  the  Bureau  of 
Indian  Affairs  and  all  Superintendents 
within  the  )urisdictioB  of  the  Director,  of 
the  preparation  of  the  roll  for  public 
display  in  Bureau  field  offices. 

(b)  The  Director  shall,  on  the  basir  of 
available  residence  data,  publish  notices 
in  the  local  media  <rf  the  preparation  of 
the  roll. 

(c)  Notices  shall  advise  of  the 
preparation  of  the  roll  and  the  relevant 
procedures  to  be  followed  including  the 
requirements  for  enrolbnent  and  the 
deadline  for  filing  applications  in  order 
to  be  eligible  for  enrollment.  The  notices 
shall  also  state  how  and  where 
apphcation  forms  may  be  obtained  as 
well  as  the  name,  address,  and 
telephone  number  of  a  person  who  may 
be  contacted  for  further  information. 

4.  Application  Forms 

(a)  Application  forma  to  be  filed  by  or 
for  applicants  for  enrollment  will  be 
furnished  by  the  Director  or  other 
designated  persona,  npon  written  or  oral 
request.  Each  person  furnishing 
application  forma  shall  keep  a  record  of 
the  names  of  individuals  to  whom  forms 
are  given,  as  well  as  the  control 
numbers  of  the  forms  and  the  date 
furnished.  Instructions  for  completing 
and  filing  applications  shall  be  furnished 
with  each  form.  The  form  shall  indicate 
prominently  the  deadline  for  filing 
applications. 


(b)  Among  other  information,  each 
application  form  shall  contain: 

(1)  Certification  as  to  whether  the 
application  is  for  a  natural  child  or  an 
adopted  child  of  the  parent  through 
whom  eligibility  is  claimed. 

(2)  If  the  application  is  filed  by  a 
sponsor,  the  name  and  address  of  the 
sponsor  and  relationship  to  applicant. 

(3)  A  control  number  for  the  purpose 
of  keeping  a  record  of  forms  furnished 
interested  individuals. 

(c)  Application  forms  may  be  filed  by 
sponsors  on  behalf  of  other  persons. 

(d)  Every  applicant  or  sponsor  shall 
furnish  the  applicant's  maihng  address 
on  the  application  form.  Thereafter,  he/ 
she  shall  promptly  notify  the  Director  of 
any  change  in  address,  giving 
appropriate  identification  of  the 
application,  otherwise  the  mailing 
address  as  stated  on  the  form  shall  be 
acceptable  as  the  address  of  record  for 
all  purposes  under  these  procedures. 

(e)  Criminal  penalties  are  provided  by 
statute  for  knowingly  filing  false 
information  in  such  applications  (18 

u.s.c  lOQiy. 

5.  Burden  of  Proof 

The  burden  of  proof  rests  upon  the 
applicant  to  establish  his/her  eligibility 
for  enrollment.  Documentary  evidence 
such  as  birth  certificates,  death 
certificates,  baptismal  records,  copies  of 
probate  findings,  or  affidavits,  may  be 
used  to  support  claims  of  eligibility  for 
enrollment.  Records  of  the  Bureau  of 
Indian  Affairs  may  be  used  to  establish 
eligibility. 

ft  Action  by  the  Director 

The  Director  shall  consider  each 
application  and  all  documentation. 
Upon  determining  an  individual's 
eligibility,  the  Director  shall  notify  the 
individual,  parent  or  guardian  having 
legal  custody  of  a  minor,  or  sponsor,  as 
applicable,  in  writing  of  his/her 
decision. 

(a)  If  the  Director  determines  that  the 
individual  is  eligible,  the  name  of  the 
applicant  shall  be  placed  on  the  roll. 

(b)  If  the  Director  determines  that  the 
applicant  is  not  eligible,  he/she  shall 
notify  the  individual,  parent  or  guardian 
having  legal  custody  of  a  minor,  or 
sponsor,  as  applicable,  in  writing  of  the 
adverse  action  by  certified  mail,  to  be 
received  by  the  addresses  only,  return 
receipt  requested,  and  shall  explain  fully 
the  reasons  for  the  adverse  action  and 
of  the  right  to  appeal  to  the  Secretary.  If 
correspondence  is  tent  out  of  the  United 
States,  it  may  be  necessary  to  use 
registered  mail 

(c)  If  an  individual  files  applications 
on  behalf  of  more  than  one  person,  one 
notice  of  eligibility  or  adverse  action 


may  be  addressed  to  the  person  who 
filed  the  applications.  However,  the 
notice  must  list  the  name  of  each  person 
involved. 

(d)  If  a  certified  or  regrsfered  notice  is 
returned  as  "Unclaimed  "  the  Director 
shall  remail  the  notice  by  regular  mail 
together  with  an  acknowledgment  of 
receipt  form  to  be  completed  by  the 
addressee  and  returned  to  the  Director. 
If  the  acknowledgment  of  receipt  is  not 
returned,  computation  of  the  appeal 
period  shall  begin  on  the  date  the  notice 
was  remailed.  Certified  or  registered 
notices  returned  for  any  reason  other 
than  "Unclaimed"  need  not  be  remailed. 

(e)  Except  as  provided  in  paragraph 
(d)  of  this  section,  a  notice  of  adverse 
action  is  considered  to  have  been  made 
and  computation  of  the  appeal  period 
shall  begin  on  the  date: 

(1)  Of  delivery  indicated  on  the  return 
receipt 

(2)  Of  acknowledgment  of  receipt; 

(3)  Of  person  delivery;  or 

(4)  Of  the  return  by  the  post  office  of 
an  undelivered  certified  or  registered 
letter. 

(f)  In  all  cases  where  an  appUcant  is 
represented  by  an  attorney,  the  attorney 
will  be  recognized  as  fully  controHing 
the  case  on  behalf  of  his/her  client  and 
service  on  the  attorney  of  any  document 
relating  to  the  application  shall  be 
considered  to  be  service  on  the 
applicant  he/she  represents.  Where  an 
applicant  is  represented  by  more  than 
one  attorney,  service  upon  one  of  the 
attorneys  shall  be  sufficient. 

(g)  To  avoid  hardship  or  gross 
injustice,  the  Director  may  waive 
technical  deficiencies  in  applications  or 
other  submissions.  Failure  to  file  by  a 
deadline  does  not  constitute  a  technical 
deficiency. 

7.  Appeals 

Appeals  from  or  on  behalf  of 
applicants  who  have  been  denied 
enrollment  must  be  in  writing  and  must 
be  filed  pursuant  to  Part  62  of 
Subchapter  F  of  Chapter  I  of  Title  25  of 
the  Code  of  Federal  Regulations  (25  CFR 
Part  62),  a  copy  of  which  shall  be 
furnished  with  each  notice  of  adverse 
action. 

8.  Decision  of  the  Secretary  on  Appeals 

The  decision  of  the  Secretary  on  an 
appeal  shall  be  final  and  conclusive  for 
this  Department  and  written  notice  of 
the  decision  shall  be  given  the 
individual,  parent  or  guardian  having 
legal  custody  of  a  minor,  or  sponsor,  as 
applicable. 
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9.  Preparation,  Certification,  and 
Approval  of  the  Roll 

(a)  The  staff  officer  shall  prepare  a 
minimum  of  five  (5)  copies  of  the  roll  of 
those  persons  determined  eligible  for 
enrollment.  The  names  of  persons 
whose  appeals  are  sustained  will  be 
added  to  the  roll  when  they  establish 
eligibility.  In  addition  to  other 
information  which  may  be  shown,  the 
completed  roll  shall  contain  for  each 
person  an  identification  number,  name, 
address,  sex,  date  of  birth,  date  of  death, 
when  applicable,  and  the  basic  roll 
number  and  name  and  relationship  of 
the  ancestor  on  the  basic  roll  through 
whom  eligibility  was  established. 

(b)  A  certificate  shall  be  attached  to 
the  roll  by  the  staff  officer  certifying  that 
to  the  best  of  his/her  knowledge  and 
belief  the  roll  contains  only  the  name  of 
those  persons  determined  eligible  for 
enrollment. 

(c)  The  Director  shall  approve  the  roll. 

10.  Special  Instructions 

To  facilitate  the  work  of  the  Director, 
the  Assistant  Secretary  may  issue 
special  instructions  not  inconsistent 
with  these  procedures. 
|ohn  W.  Fritz. 
Acting  Assistant  Secretary — Indian  Affairs. 

|FR  Doc.  M-31433  Piled  11-2»-M;  8:45  amj 

WLLnmcooe  43io-n-4i 


Bureau  of  Land  Management 

Salmon  District  Advisory  Council; 
Meeting  Cancellation 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Meeting:  Cancellation. 

summary:  The  November  29. 1984 
Meeting  for  the  Salmon  District 
Advisory  Council  published  in  the 
Federal  Register  Tuesday,  October  30, 
1984  on  pages  43593  and  43594  is 
cancelled.  The  meeting  will  be 
rescheduled  at  a  later  date. 

dated:  November  20, 1984. 
Kenneth  G.  Walker, 

District  Manager. 

|FR  Doc.  S4-3143S  Filed  11-2B-M:  8:45  iml 
MLUNaCOOC  4S10-QO-M 


Salmon  District  Grazing  Advisory 
Board;  Meeting  Canceiiatlon 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Meeting:  Cancellation. 

summary:  The  December  13. 1984 
Meeting  for  the  Salmon  District  Grazing 
Advisory  Board,  published  in  the 


Federal  Register  Wednesday,  November 
7. 1984,  on  pages  44559  is  cancelled.  The 
meeting  will  be  rescheduled  at  a  later 
date. 

DATED:  November  21, 1984. 
|enry  W.  Goodman, 

Associate  District  Manager 

|FR  Doc  M-S143e  riM  11-2fr-M:  S:4S  inl 
WLUtM  COOC  4S10-OQ-M 


(F-81490] 

Proposed  WitiKirawal  and  Opportunity 
for  Public  Meeting,  Alaslta 

Correction 

In  FR  Doc.  84-29585  beginning  on  page 
44816  in  the  issue  of  Friday,  November 
9, 1984,  make  the  following  correction: 
On  page  44816,  in  the  third  column,  in 
the  first  complete  paragraph,  remove  the 
comma  at  the  end  of  the  first  line. 

BILLING  COOE  1SOS-01-M 


pNTFEiSM-34] 

Availability  of  the  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement  for 
the  John  Day  Planning  Area,  Burns 
District,  OR 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Availability  of  the 

Proposed  Resource  Management  Plan 

and  Final  Environmental  Impact 

Statement  for  the  John  Day  Planning 

Area,  Bums  District,  Oregon. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  and  section  202(a)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  the  Department  of  the 
Interior  has  prepared  a  combined  Final 
Environmental  Impact  Statement  (FEIS) 
and  proposed  Resource  Management 
Plan  for  182,120  acres  of  BLM- 
administered  lands  within  the  John  Day 
Planning  Area  encompassing  Grant  and 
the  northern  portion  of  Harney  Counties 
in  Oregon. 

DATE:  Notice  is  hereby  given  that  the 
proposed  John  Day  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement  is 
available  for  public  review  and 
comment.  The  public  review  and  protest 
period  will  end  30  days  after  publication 
of  this  notice  or  the  date  the 
Environmental  Protection  Agency 
publishes  its  notice  of  receipt  of  the  final 
environmental  impact  statement  or 
Daecember  31, 1984,  whichever  date  is 
later.  At  the  end  of  the  comment  and 
protest  period,  the  proposed  resource 
management  plan,  excluding  any 


portions  under  protest,  shall  become 
final.  Approval  shall  be  withheld  on  any 
portion  of  the  plan  under  protest  until 
final  action  has  been  completed  on  such 
protest.  The  approval  process  and  the 
final  resource  management  plan  shall  be 
published  with  the  record  of  decision  in 
the  spring  of  1985. 

ADDRESS:  Written  comments  on  the 
proposed  plan  and  final  statement 
should  be  sent  to  the  Bums  District 
Office.  74  South  Alvord,  Bums,  Oregon 
97720.  Any  portion  of  the  plan  may  be 
protested  as  outlined  in  43  CFR  1610.5-2. 
All  protests  should  be  sent  to:  Director, 
Bureau  of  Land  Management,  18th  and  C 
Streets.  NW.,  Washington,  D.C.  20240. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  resource  management  plan  is 
designed  to  guide  future  management 
action  on  182.120  acres  of  BLM- 
administered  lands  in  the  John  Day 
Planning  Area.  The  document  describes 
the  proposed  resource  management  plan 
and  contains  written  comments  received 
during  the  public  review  period  and 
responses  to  those  comments,  and 
changes  which  were  made  as  a  result  of 
public  comment.  The  three  major  issues 
would  be  addressed  as  follows: 

1.  Forest  Management — The  intensity 
of  management  on  forest  lands  would  be 
altered  to  provide  consideration  of 
critical  wildlife  forage  and  cover  areas, 
streams  supporting  fish  and  important 
visual  resource  areas. 

2.  Forage  Use — Forage  use  by 
livestock  would  continue  at  the  current 
level,  25,323  Animal  Unit  Months 
(AUMs).  Forage  available  to  wildlife 
would  continue  at  the  current  level.  The 
wild  horse  population  and  their  total 
forage  use  would  remain  unchanged  but 
the  percentage  of  the  total  herd  area  on 
BLM  lands  would  be  reduced  from  24% 
to  11%.  Livestock  grazing  use  in  riparian 
zones  would  be  coordinated  to  facilitate 
improvement  of  riparian  vegetation 
condition  along  28.5  stream  miles  in 
improvement  (1)  category  allotments. 
Forage  conditions  would  be  inproved 
through  vegetative  manipulation 
(prescribed  burning  and/or  seeding]  on 
approximately  6.295  acres  in  Improve 
category  allotments. 

3.  Land  Ownership  Adjustments — 
Several  hundred  parcels  ranging  in  size 
from  1  to  640  acres  each,  amounting  to 
5,240  acres  would  be  offered  for  sale.  An 
additional  16.000  acres  may  be  available 
for  sale  depending  on  a  case-by-case 
analysis  of  significant  big  game  habitat 
and  forestry  considerations.  Public  land 
holdings  would  be  consolidated  through 
exchange. 

Protests  should  include  the  following 
information: 
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The  aanw,  mailing  address,  telepbooe 
number,  and  interest  of  the  person  filing 
the  protest 

A  statement  of  the  issue  or  issues 
being  protested. 

A  statement  of  the  part  oc  parts  being 
protested. 

A  copy  of  all  documents  addressing 
the  issue  or  issues  that  were  submitted 
during  the  planning  process  by  the 
protesting  party  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  records. 

A  short,  concise  statement  explaining 
why  the  ELM  State  Director's  decision  is 
wrong. 

FOM  FUKTHCn  INFOaMATKM  CONTACT: 

Malcolm  (Bud)  Shrode.  Area  Manager. 
Bums  District  Office.  74  South  Alvord. 
Bums,  Oregon  97720. 

Copies  of  the  RMP/FEIS  are  available 
for  review  at  the  following  public 
libraries  or  obtainable  at  the  following 
Bureau  of  Land  Management  Offices: 
Bureau  of  Land  Management,  Bums 

District  Office,  74  South  Alvord, 

Bums.  OR  97720. 1503)  573-5241 
Bureau  of  Land  Management.  Oregon 

State  Office  (912),  825  NE.  Multnomah 

Street,  Portland.  OR  97208.  (503)  231- 

6274 
Karaey  County  Library.  80  West  "O" 

Street,  Bums.  OR  97720.  (503)  573-6670 
Grant  County  Library,  507  S.  Canyon 

Boulevard,  John  Day.  OR  97845,  (503) 

575-1992 

Dated:  November  S,  1984. 
JoikH  L.  WaHMvtoa. 

District  Manager. 

|FR  Doc  MSlin  nWd  11-z»-«»;  fc4S  an| 


Msnagcmcnt  Service 


Final  Order  on  Royalty  Refund 
RaqueiU  Resulting  from  feRC  Ordera 
93/9aA 

AOCNCV:  Minerals  Management  Service 
(MMS],  Interior. 

ACTION:  Final  Order  on  Royalty  Refund 
Requests  Resulting  Erom  FERC  Orders 
93/93A. 


•mmARV:  The  purpose  of  this  notice  is 
to  issue  a  final  order  by  the  Director  of 
the  Minerals  Management  Service, 
appealable  to  the  Interior  Board  of  Land 
Appeals  (IBLA),  on  certain  royalty 
refund  requests  made  as  a  result  of  the 
decision  in  Interstate  Natural  Gas 
Associate  of  America  et  a/,  v.  FERC 
RM  RJRTHCR  MFONMATION  CONTACT. 
Mr.  Milfon  Dial,  Chief,  Royalty 

Compliance  Division,  FTS  326-231- 

3011.  (303)  231-3011 


Mr.  lames  Detkfs,  Chief,  Fiscal 
Accounting  Division.  FTS  326-3281, 
(303)  231-3261 

SUPPLEMENTARY  INFORMATION:  As  a 

result  of  Interstate  Natural  Gas 
Association  et  a/,  v.  FERC.  716  F.  2d  1 
(D.C.  Cir.  1983),  cert.  den..  104  S.  Ct.  1616 
(1984),  MMS  has  determined  that  certain 
payors  of  royalties  on  Federal  and 
Indian  leases  are  eligible  to  request 
refunds  of  a  portion  of  royalties  paid  on 
natural  gas  for  the  period  from 
December  1, 1978,  to  December  8, 1983. 

I.  Final  Order 

The  Department  of  the  Interior  has 
received  a  number  of  appeals  from  its 
August  8. 1984,  notice  of  refund 
procedures  and  order  to  pay  royalties 
(49  FR  31779). 

The  MMS  does  not  view  the  August  8, 
1984.  notice  on  tolling  period  as  a  final 
order  from  which  an  appeal  may  be 
taken.  Therefore,  all  appeals  of  the 
tolling  period  filed  on  the  August  8, 1964, 
notice  are  dismissed  as  being 
procedurally  defective.  (The  order  to 
pay  royalty  in  that  notice  was  a  final 
order.)  The  Director  of  the  MMS  has 
now  isaned  this  final  order,  from  which 
an  appeal  may  be  taken  to  the  IBLA,  on 
certain  FERC  Orders  93/93A  royalty 
refund  requests. 

Through  this  order  MMS  denies  all 
FERC  Orders  93/93A  refund  requests 
which  seek  refunds  of  royalty  payments 
made  before  November  9, 1981,  on 
Federal  Outer  Continental  Shelf  (OCS) 
leases.  This  final  Director's  order  is 
based  on  the  2-year  statute  of 
limitations  for  royalty  refund  requests 
mandated  by  section  10  of  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA)  43 
U.S.C  1339(a).  The  order  does  not  apply 
to  any  lessee  who  filed  a  proper  notice 
with  MMS  which  tolled  the  2-year 
statute.  (See  Sol.  Op.  M-36942,  88  I.D. 
109a  1100-1102  (1981)). 

Arguments  made  by  various  payors 
which  claim  that  the  2-year  period  has 
not  run  against  their  refund  requests  can 
be  summarized  as  either  disputing  the 
time  at  which  the  2-year  period  began  or 
contending  that  some  subsequent  event 
tolled  the  statute.  The  MMS  has 
considered  the  issues  and  has  concluded 
that  the  clear  language  of  section  10 
mandates  that  the  2-year  period 
commence  upon  the  recipt  of  payment 
by  DOL  or  its  administering  agencies  or 
bureaus.  The  day  of  "payment"  in 
section  10  cannot  be  read  to  mean  "the 
day  on  which  a  payment  became  an 
overpayment."  This  position  was  upheld 
in  Phillips  Petroleum  Co..  30  IBLA  393, 
397  (1079). 

In  order  to  have  totied  the  statute 
during  the  judicial  resolution  of  FERC 


Orders  93/93A.  a  payor  must  have  given 
written  notice  to  the  Department  of  the 
challenge  and  of  the  approximate 
difference  in  amount  should  the 
challenge  succeed.  See  Sol.  Op.  M- 
36942,  88  I.D.  1090  (1981).  A  payor  may 
noi  post  facto  toll  the  statute  by  waiting 
judicial  resolution  to  noUfy  the 
Department. 

Those  payors  wishing  to  appeal  this 
final  decision  to  the  IBLA  should  include 
with  their  notice  of  appeal  a  schedule  of 
the  royalty  payments  made  after 
December  1. 1978,  that  they  assert  would 
be  subject  to  refunds  but  for  this 
decision  pursuant  to  section  10  of  the 
OCSLA. 

n.  Notice  of  Extension  of  Tolling  Period 
and  Revision  of  Refund  Criteria 

The  MMS  will  accept  documentation 
showing  that  refunds  have  been  paid  on 
the  non-royalty  portion  of  the  claim  as 
sufficient  to  justify  a  refund  of  royalties 
paid  under  FERC  Orders  93/93A  for  the 
royalty  portion.  Documention  of  the  non- 
royalty  portion  should  follow  the  format 
required  in  the  MMS'  previous  Federal 
Register  notices  of  August  8  and  April 
25, 1984. 

The  MMS  will  also  honor  the 
extension  given  to  large  first  sellers  by 
FERC  in  its  "Order  Granting  Stay  and 
Rehearing  for  the  Purpose  of  Further 
Consideration,"  issued  October  24. 1984, 
and  may  honor  subsequent  extensions 
granted  by  FERC  The  October  24 
extension  will  change  the  end  of  the 
MMS'  tolhng  period  for  claims  under 
section  10  of  the  Outer  Continental  Shelf 
Lands  Act,  as  amended,  from  November 
9, 1984,  until  FERC  issues  a  final  order 
on  the  merits  of  the  petitions  for 
rehearing.  This  extension  of  tolling 
period  and  revisions  of  refund  criteria 
are  not  final  orders  for  purposes  of 
appeaL 

Dated:  November  23,  1984. 
William  D.  Bettenberg, 
Director.  Minerals  Management  Service. 

|FR  Doc.  M-31413  Filed  11-29-84;  ■:4S  am) 
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National  Parte  Service 

Availability  of  Draft  Environmental 
Assessment  for  ttie  Development 
Concept  Plan/Road  Ctasaification  Plan 
Lalte  Meredith  Recreation  Area  and 
General  Management  Plan  Amendment 
Alibatea  FHnt  Ouarriea  National 
Monument;  Hutchinson  Moore  and 
Potter  Countiea.  TX 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  Tide 
40  of  the  Code  of  Federal  Regulations. 


Federal  Register  /  Vol.  49.  No.  232  /  Friday,  November  30.  1984  /  Notices 


47121 


and  Part  516  of  the  Departmental 
Manual,  the  National  Park  Service  has 
prepared  a  Draft  Environmental 
Assessment  for  the  Development 
Concept  Plan/Road  Classification  Plan. 
Lake  Meredith  Recreation  Area;  and 
General  Management  Plan  Amendment. 
Alibates  Flint  Quarries  National 
Monument.  Huchinson,  Moore  and 
Putter  Counties,  Texas. 

The  Draft  Environmental  Assessment 
describes  and  analyzes  a  proposed 
parkwide  development  concept  plan/ 
road  classification  plan  for  Lake 
Meredith  Recreation  Area,  updating  a 
master  plan  prepared  in  the  late  19608; 
and  as  proposed  amendment  to  the  1978 
General  Management  Plan  for  Alibates 
Flint  Quarries  National  Moumcnt.  The 
plans  will  guide  development  and  use  of 
the  areas  for  the  next  10  to  15  years. 

Copies  of  the  Draft  Environmental 
Assessment  are  available  from  Lake 
Meredith  Recreation  Area/Alibates 
Flint  Quarries  National  Monument,  Post 
Office  Box  1438.  Fritch.  Texas  79036; 
and  the  Southwest  Regional  Office,  Post 
Office  Box  728.  Santa  Fe,  Now  Mexico 
87501.  and  will  be  sent  upon  request. 

Anyone  wishing  to  comment  on  the 
Draft  Environmental  Assessment  should 
provide  them  to  the  Superintendent, 
Lake  Meredith  Recreation  Area/ 
Alibates  FHnt  Quarries  National 
Monument,  at  the  address  provided 
above,  within  30  days  from  the 
publication  date  of  this  notice. 

Dated:  November  6, 1984. 
Robert  1.  Kact, 

Regional  Director,  Southwest  Region. 

|FR  Doc  M-31457  Filed  11-2S-M;  8:4.1  «m| 
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INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  701-TA-218  (Flnal)l 

Certain  Cold-Rolled  Carbon  Steel 
Products  From  the  Republic  of  Korea 

agency:  International  Trade 

Commission. 

ACTION:  Rescheduling  of  the  hearing. 

prehearing  conference,  and  prehearing 

brief  filing  date  in  connection  with  the 

subject  investigation. 

SUMMARY:  The  Commission  hereby 
announces  the  rescheduling  of  the 
hearing  to  be  held  in  connection  with 
the  subject  investigation  from  10:00  a.m. 
on  December  11. 1984,  to  10:00  a.m.  on 
December  13, 1984.  The  hearing  will  now 
be  held  concurrently  with  the  hearing 
previously  scheduled  in  connection  with 
investigations  Nos.  731-TA-169  through 
182  (Final).  Certain  Carbon  Steel 


I*roducts  from  Argentina.  Australia, 
Finland,  and  Spain  (49  FR  39622.  Oct.  9. 
1984).  The  prehearing  conference 
scheduled  in  connection  with  the  subject 
investigation  for  9:30  a.m.  on  November 
27, 1964,  is  rescheduled  for  10:00  a.m.  on 
December  7, 1984  (in  room  117  of  the 
USrrC  Building);  and  prehearing  briefs 
will  be  due  on  December  10, 1984,  rather 
then  December  6, 1984.  as  previously 
scheduled. 

For  futher  information  conceming  the 
conduct  of  the  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
original  notice  of  investigation  (49  FR 
40676,  Oct.  17, 1984). 
EFFECTIVE  DATE:  November  26, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Lynn  Featherstone  (202-523-0242), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  DC  20436. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  TarifT  Act  of 
1930.  title  Vil.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued:  November  27. 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

\n  Ooc  84-31404  Filed  11-20-84:  8.-4S«ni| 
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(Investigation  No.  337-TA-193) 

Certain  Rowing  Machines  and 
Components  Thereof;  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  Respondent  on 
the  basis  of  a  settlement  agreement: 
MDl  Sanyco  Automotive  U.S^A.  Inc. 
SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  cf  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  27. 1984. 


Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  DC.  20436, 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
conceming  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street,  NW., 
Washington.  D.C.  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment  Such  request  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT 
Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  November  27, 1984. 

By  order  of  the  Commision. 
Kennetli  R.  Mason. 
Secretary: 

[FK  Doc  84-314m  Filed  11-ZS-84:  8:45  am) 
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(Investigation  No.  337-TA-148/1691 

Certain  Processes  for  the  Manufacture 
of  Sidnless  Sausage  Casings  and 
Resulting  Product;  Issuance  of 
General  Exclusion  Order  and  Limited 
Exclusion  Order 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Issuance  of  a  general  exclusion 

order  in  Inv.  No.  337-TA-148  and  a 

limited  exclusion  order  in  Inv.  No.  337- 

TA-ie9. 

summary:  Having  determined  that  the 
issues  of  remedy,  the  public  interest, 
and  bonding  are  properly  before  the 
Commission,  and  having  reviewed  the 
written  submissions  filed  on  remedy,  the 
public  interest,  and  bonding  and  those 
portions  of  the  record  relating  to  those 
issues,  the  Commission  has  determined 
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in  investigation  No.  337-TA-148  to  issue 
a  general  exclusion  order  prohibiting 
entry  into  the  United  States,  except 
under  license,  of  small  caliber  cellulose 
skinless  sausage  casings  manufactured 
in  accordance  with  a  method  which,  if 
practiced  in  the  United  States,  would 
infringe  claims  1.  2.  3.  and  5  of  U.S. 
Letters  Patent  3,461.484,  owned  by 
complainant  Bufpak,  for  the  remaining 
term  of  the  patent  The  Commission  has 
further  determined,  in  investigation  No. 
337-TA-169,  to  issue  a  limited  exclusion 
order  prohibiting  entry  into  the  United 
States,  except  under  license  from 
complainant  Union  Carbide,  of  small 
caliber  cellulose  skinless  sausage 
casings  manufactured  by  Viscofan,  S.A. 
and  Industrie  Navarra  de  Conversion  de 
Envolturas  Artificiales,  S.A..  of  San 
Sebastian,  Spain,  for  a  period  of  ten  (10) 
years  from  the  date  of  the  order. 
TOR  FUfrmER  mRNIMATION  CONTACT: 
Judity  M.  Czako,  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0359. 

SUWIEMENTARY  MRMIMATION:  On 

August  1, 1984,  the  presiding  officer 
issued  an  initial  determination  that  there 
is  a  violation  of  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C  1337)  and  19 
U.S.C  1337a  in  the  importation  and  sale 
of  the  skinless  sausage  casings  under 
investigation.  Specifically,  the  presiding 
officer  determined  in  Inv.  No.  337-TA- 
148  that  respondent  Viscofan 
manufactures  skinless  sausage  casings 
using  a  method  which  would  infringe  a 
valid  U.S.  patent  (U.S.  Letters  Patent 
3,461,484)  owned  by  complainant  Bufpak 
if  practiced  in  the  United  States,  and 
that  respondent  Viscofan 
misappropriated  certain  trade  secrets 
owned  by  complainant  Union  Carbide  in 
Inv.  No.  337-TA-169.  The  presiding 
officer  found  all  the  other  elements  of  a 
violation  of  section  337  to  exist  in  each 
investigation.  He  also  determined  that 
respondent  Viscofan  had  failed  to  prove 
its  affirmative  defenses  of  patent  misuse 
and  unclean  hands,  which  alleged  that 
complainants  Teepak  and  Union 
Carbide  had  conspired  to  monopolize 
the  manufacture  of  skinless  sausage 
casings  in  the  United  States  by  means  of 
illegal  patent  pooling,  cross-licensing, 
price-fixing,  and  predatory  behavior. 

On  September  21, 1984.  the 
Commission  determined  to  review  one 
issue  raised  in  respondent  Viscofan's 
petition  for  review.  The  Commission 
determined  to  review  the  administrative 
law  judge's  disposition  of  Motion  No. 
148/189-17.  respondent's  motion  to 
redesignate  certain  documents  and 
deposition  testimony  as  nonconfidential 
The  Commission  further  determined  not 
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to  review  the  administrative  law  judge's 
determination  as  to  violation  of  section 
337  and  19  U.S.C.  1337a.  49  FR  39925 
(Oct.  11. 1984).  The  parUes  were 
requested  to  file  written  submission  on 
the  issue  under  review,  and  on  remedy, 
the  public  interest,  and  bonding. 
Complainant  Union  Carbide,  respondent 
Viscofan.  and  the  Commission 
investigative  attorney  have  submitted 
briefs  on  the  issue  under  review. 
Complainants  Teepak  and  Union 
Carbide,  respondent  Viscofan,  and  the 
Commission  investigative  attorney  have 
submitted  briefs  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  Submissions  on  the  issue  of  the 
public  interest  have  been  received  from 
Members  of  Congress  and  from  the 
Secretary  of  Commerce.  The  Customs 
Service  has  filed  a  submission  on  the 
issue  of  remedy.  No  other  submissions 
were  received. 

Copies  of  the  Commission's  Action 
and  Order,  the  Commission  Opinion  in 
support  thereof,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  the 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington.  D.C.  20436, 
telephone  202-523-0161. 

Issued:  November  26, 1984. 
By  order  of  the  Commission. 
Kennetli  R.  Mason, 

Secretary. 

(FR  Doc  »t-3\¥a  PUed  11-29-84: 8:45  am| 
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DEPARTMENT  OF  JUSTICE 

AntHnist  Divltlon 

United  States  v.  Intemationai  Business 
Machines  Corp.  and  Rolm  Corp.; 
Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  section  16  (b)  through  (h),  that 
a  Stipulation  and  Final  Judgment. 
Stipulated  Hold  Separate  Order,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  of  America  v. 
International  Business  Machines  and 
ROLM  Coqjoration.  The  government's 
complaint  in  this  case  alleges  that  the 
acquisition  by  Intemationai  Business 
Machines  Corporation  ("IBM")  of  the 
Mil-Spec  Computer  Division  of  ROLM 
Corporation  ("ROLM")  would  result  in  a 
lessening  of  competition  in  the  United 
States  in  the  production  and  sale  of  mil- 
spec  commercial  based  computers  in 


violation  of  section  7  of  the  Clayton  Act, 
15  U.S.C.  section  18.  Mil-spec 
commercial  based  computers  are 
computers  that  are  manufactured  to 
meet  certain  rigorous  military 
specifications  so  that  they  will  have  the 
ability  to  withstand  harsh 
environmental  conditions,  and  that  are 
based  on  the  architecture  of  a 
commercially  available  computer  and 
are  software  compatible  with  that 
computer. 

1MB  has  agreed  that  if  it  acquires 
ROLM.  it  will  divest  itself  of  ROLM's 
Mil-Spec  Computer  Division  within  six 
(6)  months  after  November  19, 1984,  and, 
in  the  interim,  it  will  hold  ROLM's  Mil- 
Spec  Computer  Division  as  a  separate, 
independent  entity.  The  proposed  Final 
Judgment  seeks  to  assure  that  IBM 
complies  with  its  agreement  to  sell 
ROLM's  Mil-Spec  Computer  Division 
and  to  maintain  it  as  an  entity  separate 
and  apart  from  IBM  until  the  sale  is 
completed. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  P.  Terry  Lubeck.  Acting 
Chief,  Intellectual  Property  Section, 
Antitrust  Division  (SAFE-700). 
Department  of  Justice,  Washington.  DC 
20530  (202/724-7966). 
loseph  H.  Widmar, 
Director  of  Operations.  Antitrust  Division. 

U.S.  District  Court  for  the  District  of 
Columbia 

[Civ.  No.  84-3508,  Filed:  November  20. 1984| 

Stipulation 

United  States  of  America,  Plaintiff,  v. 
Intemationai  Business  Machines 
Corporation  and  ROLM  Corporation. 
Defendants. 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

(1)  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16).  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has 
not  withdrawn  its  consent,  which  it  may 
do  at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court; 

(2)  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the 


l\ 
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proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment; 

(3)  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  November  19. 1984. 
|.  Paul  McGrath, 

.Assistant  Attorney  General, 

Mark  Leddy. 

Roger  &  Andeweit. 

P.  Terry  Lubeck, 

Buniey  P.C.  Boote. 

Don  A.  Resnikoff, 

Richard  L  Irvine, 

Attorneys.  Department  offustice.  Antitrust 

Division,  Washington.  D.C.  20530. 

Telephone:  2(12/724-7866. 

For  the  Defendant  Intemationai  Business 
Machines  Corporation. 

Cravath,  Swaine  &  Moore 

By  Ronald  S.  Rolfe, 
.4  Member  of  The  Firm. 

One  Chase  Manhattan  Plaza.  New  York.  New 
York  10005,  212/422-3000 

For  the  Defendant  Rolm  Corporation 
Wilson,  Sonsini,  Goodrich  A  Rosati 

By  Charles  T.C.  Compton. 
.4  Member  of  The  Firm. 
2  Palo  Alto  Square.  Pak)  Alto.  California 
94300.  (415)  49^-9300 

Stipulation  Approved  for  Filing 

Dated:  November     .  1984. 
judge  John  G.  Penn, 
United  States  District  Judge 

U.S.  District  Court  for  the  District  of 

Columbia 

ICiv.  No.  84-3508;  Filed:  November  20.  1984.) 
Final  Judgment 

United  States  of  America.  Plaintiff,  v. 
International  Business  Machines 
Corporation  and  ROLM  Corporation. 
Defendants. 

Whereas,  plaintiff.  United  States  of 
America,  having  filed  its  Complaint 
herein  on  November  19. 1984.  and 
plaintiff  and  defendants,  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any  issue 
of  fact  or  law  herein  and  without  this 
Final  Judgment  constituting  anf 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  such  issue; 

And  whereas,  the  defendants  have 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  its  approval 
by  the  Court 

And  whereas,  prompt  and  certain 
divestiture  i«  the  essence  of  this 
agreement  and  the  defendants  have 


represented  to  the  plaintiff  that  the 
divestiture  required  below  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  groands  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below: 

Now,  Therefore,  before  the  taking  of 
any  testimomy  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby 

Odered,  adjudged  and  decreed  as 
follows: 


This  Court  has  jurisdiciton  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  by  granted  against 
defendants  under  section  7  of  the 
Clayton  Act.  as  amended  (15  USC  18). 

n 

As  used  in  this  Final  Judgment: 

A.  "IBM"  means  the  defendant 
Intemationai  Business  Machines 
Corporation;  each  division,  subsidiary  or 
affiliate  diereof.  and  each  officer, 
director,  employee,  attorney,  agent,  or 
other  person  acting  for  or  on  behalf  of 
any  of  them.  After  IBM  acquires  ROLM. 
IBM  includes  ROLM  but  does  not 
include  the  Mil-Spec  Computer  Division: 

B.  "ROLM"  means  that  defendant 
ROLM  Corporation;  each  division, 
subsidiary  or  affiliate  thereof;  and  each 
officer,  director,  employee,  attorney, 
agent,  or  other  person  acting  for  or  on 
behalf  of  any  of  them; 

C.  "Defendants"  means  IBM  and 
ROLM; 

D.  "Person"  means  any  natural 
person,  corporation,  association,  firm, 
partnership,  or  other  business  or  legal 
entity; 

E.  "Mil-spec  computer"  means  a 
computer  that  is  manufactured  to  meet 
certain  rigorous  military  specifications 
so  that  it  will  have  the  ability  to 
withstand  harsh  environmental 
conditions; 

F.  "Mil-spec  commercial  and  based 
computer"  means  a  mil-spec  computer 
that  is  based  on  the  architecture  of  a 
commercially  available  computer  and 
that  is  software  compatible  with  that 
computer. 

G.  "Mil-Spec  Computer  Division" 
means  the  Mil-Spec  Computer  Division 
of  ROLM.  The  Mil-Spec  Computer 
Division  includes  all  of  ROLM's  rights 
and  obligations  under  all  agreements 
between  ROLM  and  Data  General 
Corporation  or  other  third  parties 
relating  to  the  business  of  the  Mil-Spec 
Computer  Division. 


UI 

A.  The  provisions  of  the  Final 
Judgment  shall  apply  to  the  defendants, 
their  successors  and  assigns,  and  to  all 
other  persons  in  active  concert  or 
participation  with  any  of  them  who  shall 
have  received  actual  notice  of  this  Final 
Judgment  by  personal  service  or 
otherwise. 

B.  Except  for  paragraph  IV.C  of  this 
Final  Judgment,  nothing  herein 
contained  shall  suggest  that  any  portion 
of  this  Final  Judgment  is  or  has  been 
created  for  the  benefit  of  any  third  party 
and  nothing  herein  shall  be  construed  to 
provide  any  rights  to  any  third  party. 

C.  IBM  shall  require,  as  a  condition  of 
the  sale  or  other  disposition  of  all  or 
substantially  all  of  its  assets  involved  in 
the  production  and  sale  of  mil-spec 
computers.  Other  than  the  divestiture 
required  herein,  that  the  acquiring  party 
agree  to  be  bound  by  the  provisions  of 
this  Final  Judgment. 

IV 

A.  In  the  event  that  IBM  acquires 
ROLM,  IBM  is  hereby  ordered  and 
directed,  no  later  than  six  (6)  months 
after  November  19. 1984.  to  divest  to  a 
purchaser  or  purchasers  all  of  its  direct 
and  indirect  ownership  in  the  control 
over  the  Mil-Spec  Computer  Division. 
Nothing  in  this  Final  Judgment  shall 
preclude  plaintiff  from  approving  a 
divestiture  by  means  of  a  "spin-off," 
"leveraged  buy-out,"  or  public  offering. 

B.  Divestiture  of  the  Mil-Spec 
Computer  Division  shall  be  accomplish 
in  such  a  way  as  to  ensure  that,  as  of  the 
time  of  divestiture,  it  reasonably  can  be 
anticipated  that  the  Mil-Spec  Computer 
Division  can  and  will  be  operated  by  the 
purchaser  or  purchasers  as  a  viable, 
ongoing  business  engaged  in  the 
production  and  sale  of  mil-spec 
commercial  based  computers. 
Divestiture  shall  be  made  to  a  purchaser 
or  purchasers  who  shall  demonsfrate  to 
the  plaintiff  or,  if  plaintiff  objects,  to  the 
Court  that  (i)  the  purchase  is  for  the 
purpose  of  competing  effectively  in  the 
production  and  sale  of  mil-spec 
commercial  based  computers  and  (ii)  the 
purchaser  or  purchasers  have  the 
managerial,  operational,  and  financial 
capability  to  compete  effectively  in  the 
manufacture  and  sale  of  mil-spec 
commercial  based  computers. 

C  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment,  IBM 
shall  make  known  in  the  United  States, 
by  usaal  and  customary  means,  the 
avail^hty  of  die  Mil-Spec  Computer 
Division  for  sale  as  an  ongoing  business. 
IBM  shall  notify  any  person  making  an 
inquiry  regcuding  the  possible  purchase 
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of  the  Mil-Spec  Computer  Division  that 
the  sale  is  being  made  pursuant  to  this 
Final  Judgment  and  provide  such  person 
with  a  copy  of  this  Final  Judgment.  IBM 
also  shall  furnish,  to  all  bona  fide 
prospective  purchasers  who  so  request, 
and  subject  to  appropriate 
confidentiality  assurances,  all  pertinent 
information  regarding  the  Mil-Spec 
Computer  Division  and  shall  permit 
them  to  make  such  inspection  of 
physical  facilities  and  any  and  all 
Ttnancial,  operational,  or  other 
documents  and  information  as  may  be 
relevant  to  the  sale  of  the  Mil-Spec 
Computer  Division. 

D.  IBM  shall  take  all  reasonable  steps 
to  accomplish  said  divestiture,  including 
the  sale  of  assets  only. 

V 

A.  IF  IBM  has  not  divested  all  of  its 
ownership  interest  in  the  Mil-Spec 
Computer  Division  within  six  (6)  months 
after  November  19, 1984,  the  Court  shall, 
on  application  of  the  plaintiff,  appoint  a 
trustee  to  effect  the  divestiture.  Such 
appointment  shall  become  effective  six 
(6)  months  after  November  19, 1984  or  as 
soon  thereafter  as  the  Court  appoints  a 
trustee.  After  the  trustee  appointment 
becomes  effective,  only  the  trustee,  and 
not  IBM.  shall  have  the  right  to  sell  the 
Mil-Spec  Computer  Division.  The  trustee 
shall  disposed  of  the  Mil-Spec  Computer 
Division  at  such  price  and  on  such  terms 
as  are  then  obtainable  upon  a 
reasonable  effort  by  the  trustee,  subject 
to  the  provision  of  Section  VI  of  this 
Final  Judgment,  and  shall  have  such 
other  powers  as  this  Court  shall  deem 
appropriate.  The  trustee  shall  have  the 
power  to  require  IBM  to  divest  assets 
only.  IBM  shall  not  object  to  a  sale  by 
the  trustee  on  any  grounds  other  than 
malfeasance. 

B.  If  IBM  has  not  divested  all  of  its 
ownership  interest  in  the  Mil-Spec 
Computer  Division  within  four  (4) 
montiis  after  November  19. 1984,  IBM 
shall  notify  plaintiff  of  that  fact.  If  IBM 
still  has  not  divested  all  of  its  ownership 
interest  in  the  Mil-Spec  Computer 
Division  within  the  next  ten  (10)  days 
thereafter,  the  plaintiff  and  IBM  shall 
exchange  at  that  time  written  notices  of 
the  names  and  qualifications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestitiu^.  The  parties  shall  attempt  to 
agree  upon  one  of  the  nominees  to  serve 
as  the  trustee.  If  the  parties  are  able  to 
agree  on  a  trustee  within  twenty  (20) 
days  of  the  exchange  of  written  notices, 
plaintiff  shall  notify  this  Court  of  the 
person  upon  whom  the  parties  have 
agreed  and  this  Court  shall  appoint  such 
person  as  the  trustee.  If  the  parties  are 
unable  to  agree  within  that  time  period. 


plaintiff  shall  fiuTiish  this  Court  the 
names  of  each  party's  nominees.  This 
Court  may  hear  the  parties  as  to  the 
qualifications  of  the  nominees  and  shall 
appoint  one  of  the  nominees  as  the 
trustee. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  IBM,  on  such  terms  and 
conditions  as  the  Court  may  prescribe, 
and  shall  account  for  ail  monies  derived 
from  a  sale  of  the  Mil-Spec  Computer 
Division  and  all  costs  and  expenses  so 
incurred.  After  approval  by  the  Court  of 
the  trustee's  accounting,  including  fees 
for  its  services,  all  remaining  monies 
shall  be  paid  to  IBM  and  the  trust  shall 
then  be  terminated.  The  compensation 
of  such  trustee  shall  be  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished. 

D.  IBM  shall  use  its  best  efforts  to 
assist  the  trustee  in  accomplishing  the 
required  divestiture.  The  trustee  shall 
have  full  and  complete  access  to  the 
personnel,  books,  records  and  facilities 
of  the  Mil-Spec  Computer  Division,  and 
IBM  shall  develop  such  financial  or 
other  information  relevant  to  the 
business  or  assets  to  be  divested  as  the 
trustee  may  request.  IBM  shall  take  no 
action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestiture. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish 
divestiture  as  contemplated  under  this 
Final  Judgment.  If  the  trustee  has  not 
accomplished  such  divestiture  within  six 
(6)  months  after  its  appointment,  the 
trustee  shall  thereupon  promptly  file 
with  the  Court  a  report  setting  forth  (i) 
the  trustee's  efforts  to  accomplish  the 
required  divestiture,  (ii)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestiture  has  not  been  accomplished, 
and  (iii)  the  trustee's  recommendations. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  thereafter  enter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust,  which  shall,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment. 

VI 

At  least  thirty  (30)  days  prior  to  the 
scheduled  closing  date  of  the  proposed 
divestiture  pursuant  to  Section  IV  or  V 
of  this  Final  Judgment,  IBM  or  the 
trustee,  whichever  is  then  responsible 
for  effecting  the  divestiture  required 


herein,  shall  notify  the  plaintiff  of  the 
proposed  divestiture.  If  a  trustee  is 
responsible,  it  shall  similarly  notify  the 
defendants.  The  notice  shall  set  forth 
the  details  of  the  proposed  transaction 
and  for  each  person  not  previously 
identified  who  offered  or  expressed  an 
interest  or  desire  to  acquire  any 
ownership  interest  in  the  Mil-Spec 
Computer  Division,  the  name,  address, 
and  telephone  number  of  that  person 
together  with  full  details  of  that  person's 
interest  or  desire  to  acquire  such 
ownership  interest.  Within  fifteen  (15) 
days  of  receipt  by  plaintiff  of  such 
notice,  the  plaintiff  may  request 
additional  information  concerning  the 
proposed  divestitiu-e  and  the  proposed 
purchase.  The  defendants  shall  furnish 
the  additional  information  within  twenty 
(20)  days  of  the  receipt  of  the  request 
unless  the  parties  shall  otherwise  agree. 
Within  thirty  (30)  days  after  receipt  of 
the  notice  or  within  (15)  days  after 
receipt  of  the  additional  information, 
whichever  is  later,  the  plaintiff  shall 
notify  in  writing  IBM  and  the  trustee,  if 
there  is  one,  if  it  objects  to  the  proposed 
divestiture.  If  the  plaintiff  fails  to  object 
within  the  periods  specified,  or  if  the 
plaintiff  notifies  in  writing  IBM  and  the 
trustee,  if  there  is  one,  that  it  does  not 
object,  then  the  divestiture  may  be 
consummated,  subject  only  to  IBM's 
limited  right  to  object  to  the  sale  under 
the  proviso  in  Section  V{A).  Upon 
objection  by  the  plaintiff  or  by  IBM 
under  Section  V(A),  the  proposed 
divestiture  shall  not  be  accomplished 
unless  approved  by  the  Court.  IBM  shall 
have  no  right  to  object  to  any  divestiture 
of  the  Mil-Spec  Computer  Division 
proposed  by  the  trustee  except  under 
Section  V(A). 

Vll 

Thirty  (30)  days  from  the  date  of  entry 
of  this  Final  Judgment  and  every  thirty 
(30)  days  thereafter  until  the  divestiture 
has  been  completed,  IBM  shall  deliver  to 
plaintiff  an  affidavit  as  to  the  fact  and 
manner  of  compliance  with  Section  IV 
of  this  Final  Judgment.  Each  such 
affidavit  shall  include,  for  each  person 
who,  during  the  preceding  thirty  (30) 
days,  made  an  offer,  expressed  an 
interest  or  desire  to  acquire,  or  entered 
into  negotiations  to  acquire,  or  made  an 
inquiry  about  acquiring  any  ownership 
interest  in,  the  Mil-Spec  Computer 
Division,  the  name,  address,  and 
telephone  number  of  that  person  and  a 
detailed  description  of  each  contact 
with  that  person  during  that  period.  IBM 
shall  maintain  full  records  of  all  efforts 
made  to  divest  the  Mil-Spec  Computer 
Division. 
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vni 

IBM  shall  abide  by  the  provisions  set 
forth  in  the  Stipulated  Hold  Separate 
Order  entered  by  the  Court,  stipulated 
on  November  19, 1984,  a  copy  of  which 
is  attached  hereto. 

IX 

IBM  shall  provide  to  plaintiff  for  a 
period  of  five  (5)  years  from  the  entry  of 
this  Final  Judgment,  twenty  (20)  days' 
advance  notice,  in  writing,  of  its 
acquisition  of  one  percent  (1%)  or  more 
of  the  voting  securities  of  any  person 
engaged  in  the  manufacture  or  sale  of 
mil-spec  commercial  based  computers 
(excluding  components  thereof),  the 
assets  of  which  are  recorded  on  the 
books  of  such  company  in  an  amount  in 
excess  of  $15  million,  or  its  acquisition 
from  any  such  person,  except  pursuant 
to  supply  arrangements  or  otherwise  in 
the  ordinary  course  of  business,  assets 
relating  to  such  products  in  an  amount 
in  excess  of  $15  million.  Nothing  in  this 
Section  shall  require  IBM  to  give  notice 
of  plaintiff  of  any  such  acquisitions  by 
its  pension  plans. 


For  the  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  request  of  the  Attorney  General 
or  of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Divsion,  and  on 
reasonable  notice  to  IBM  made  to  its 
principal  office,  be  permitted: 

1.  Access  during  office  hours  of  IBM  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of  IBM. 
who  have  counsel  present,  relating  to 
any  matters  contained  in  this  Final 
Judgment;  and 

2.  Subject  to  the  reasonable 
convenience  of  IBM  and  without 
restraint  or  interference  from  it,  to 
interview  officers,  employees,  and 
agents  of  IBM,  who  may  have  counsel 
present,  regarding  any  such  matters; 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  made  to  IBM's 
principal  office,  IBM  shall  submit  such 
written  reports,  under  oath  if  requested, 
regarding  any  of  the  matters  contained 
in  this  Final  Judgment  as  may  be 
requested. 

No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  X  shall  be  divulged  by  a 
representative  of  the  Department  of 


Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  Jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment  or  as 
otherwise  required  by  law; 

C.  If  at  the  time  information  or 
documents  are  furnished  by  IBM  to 
plaintiff.  IBM  represents  and  identifies 
in  %vriting  the  material  in  any  such 
information  or  documents  to  which  a 
claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure,  and  IBM  marks  each 
pertinent  page  of  such  material  "Subject 
to  claim  of  protection  under  Rule  26(c)(7) 
of  the  Federal  Rules  of  Civil  Procedure", 
then  ten  days'  notice  shall  be  given  by 
plaintiff  to  IBM  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding). 

XI 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any  violations 
hereof. 

XII 

This  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  the  date  of  its 
entry. 

XIII 

Entry  of  this  Fmal  Judgment  is  in  the 
public  interest 

Dated: 
United  States  District  Judge. 

U.S.  District  Court  for  the  District  of 
Columbia 

[Civ.  No.  84-3508;  Filed:  November  20, 1984) 
United  States  of  America.  Plaintiff,  v. 
International  Business  Machines 
Corporation  and  ROLM  Corporation. 
Defendants. 

Competitive  Impact  Statement 

Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  16(b)-(h)),  the  United  States  of 
America  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  against 
International  Business  Machines 
Corporation  and  ROLM  Corporation  in 
this  civil  antitrust  proceeding. 


/.  Nature  and  Purpose  of  the  Proceeding 

This  civil  action  began  on  November 
19, 1984,  when  the  United  States  filed  a 
complaint  challenging  the  proposed 
acquisition  of  ROLM  Corporation 
("ROLM")  by  International  Business 
Machines  Corporation  ("IBM")  as  a 
violation  of  section  7  of  the  Clayton  Act 
(15  U.S.C.  18).  The  complaint  alleges 
that  the  effect  of  the  acquisition  of 
ROLM  by  IBM  may  be  substantially  to 
lessen  competition  in  the  United  States 
in  the  production  and  sale  of  "mil-spec 
commercial  based  computers."  The 
complaint  requests  that  IBM  be  required, 
if  it  acquires  ROLM,  to  divest  itself  of 
ROLM's  Mil-Spec  Computer  Division 
within  six  (6)  months  after  November  19, 
1984  and,  in  the  interim,  to  hold  ROLM's 
Mil-Spec  Computer  Divisions  as  a 
separate,  independent  entity. 

The  United  States  and  IBM  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  Antitrust 
Procedures  and  Penalties  Act  Entry  of 
the  proposed  Judgment  will  terminate 
the  action,  except  that  the  Court  will 
retain  jurisdiction  to  construe,  modify, 
and  enforce  the  Judgment  and  to  punish 
violations  of  the  Judgment. 

//.  Events  Giving  Rise  to  the  Alleged 
Violation 

In  1983,  IBM  and  ROLM  entered  into 
an  agreement  pursuant  to  which  IBM 
could  purchase  up  to  30  percent  of  the 
voting  securities  of  ROLM.  Pursuant  to 
that  agreement  IBM  has  purchased 
approximately  23  percent  of  the  voting 
securities  of  ROLM.  On  about 
September  26, 1984,  IBM  and  ROLM 
entered  into  another  agreement  pursuant 
to  which  IBM  will  purchase  all  the 
outstanding  voting  securities  of  ROLM 
that  IBM  does  not  already  own.  Both 
IBM  and  ROLM's  Mil-Spec  Computer 
Division  manufacture  and  sell  "mil-spec 
computers"  to  the  United  States 
military.  The  military  uses  these 
computers  to  aid  in  communications, 
command,  control,  and  intelligence 
functions  on  battlefields,  in  navigation 
and  in  the  operation  of  aircraft,  ships, 
submarines,  and  missiles,  and  for  other 
purposes.  Thus,  these  computers  must 
be  specially  designed  and  built  to 
withstand  harsh  environmental 
conditions  such  extremes  in 
temperature,  dust  or  vibration.  Many 
mil-spec  computers  utilize  standard 
architectures  developed  by  the  military. 

Another  type  of  mil-spec  computer 
used  by  the  military  is  "mil-spec 
commercial  based  computers."  Such  a 
computer  differs  from  other  types  of  mil- 
spec  computers  because  they  are  each 
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software  compatible  witlt  a  computer 
(hat  is  used  for  a  variety  of  commercial 
applications.  Software  compatibility 
permits  a  mil-spec  commercial  based 
computer  to  run  software  that  can  be 
run  on  the  commercially  available 
computer  counterpart.  It  thus  is  often 
unnecessary  to  design  new  software  for 
mil-spec  commercial  based  computers, 
and  where  creation  of  new  software  is 
required  it  is  facilitated  by  the 
availability  of  commercial  software. 
Also,  mil-spec  commercial  based 
computers  generally  have  greater 
processing  capabilities  than  other  types 
of  mil-spec  computers.  In  19B3.  domestic 
sales  of  mil-spec  commercial  based 
computers  were  about  $150  million. 

For  a  significant  number  of  military 
applications,  some  of  which  have  been 
developed  recently,  no  acceptable 
alternative  exists  lo  the  use  of  mil-spec 
commercial  based  computers.  For  such 
applications,  including  certain 
communications,  conmiand,  control,  and 
intelligence  applications  (e.g.,  missile 
launch  and  control),  the  speed, 
reliability,  and  flexibility  of  mil-spec 
commercial  based  computers  is 
required.  In  addition,  the  software 
compatibility  of  mil-spec  conunercial 
based  computers  permits  the  military  to 
take  advantage  of  software 
developments  in  commercial 
applications.  Because  of  these  and  other 
unique  capabihties,  sales  of  mil-spec 
conunercial  based  computers  to  the 
United  States  military  comprise  a 
relevant  market  for  antitrust  purposes. 
Few  firms  produce  and  sell  mil-spec 
commercial  based  computers.  For  each 
year  from  1980  through  1983,  two  firms, 
ROLM  and  Norden  Systems,  Inc..  an 
affiliate  of  United  Technologies 
Corporation  of  Hartford,  Connecticut, 
have  accounted  for  over  80  percent  of 
total  annual  domestic  sales.  Other 
competitors  such  as  Electronic 
Memories  &  Magnetics  of  Encino, 
California,  have  relatively  small  shares 
of  the  business  and  limited  production 
capacity.  Thus,  the  production  and  sale 
of  mil-spec  commercial  based  computers 
is  a  highly  concentrated  business. 

In  addition,  there  are  substantial 
barriers  to  beginning  production  and 
sale  of  mil-spec  commercial  based 
computers.  To  enter  this  business 
requires,  among  other  things,  access  to 
and  expertise  in  an  appropriate 
commercial  computer  design,  the 
adaptation  of  that  design  to  meet 
military  specifications,  and  the 
development  of  or  access  to  special 
ceramic-coated  mil-spec  semiconductor 
chips  and  other  specialty  components. 
Also,  a  firm  must  have  appropriate 
production  facilities,  approval  by  the 


United  States  military,  and  a  marketing 
group  with  expertise  in  military 
procurement. 

ROLM  manufactures  mil-spec 
commercial  based  computers  under  a 
series  of  licenses  from  Data  General 
Corporation  of  Westboro, 
Massachusetts.  HOLM'S  mil-spec 
commercial  based  computers  are 
software  compatible  with  certain  of 
Data  General's  commercially  available 
computers.  In  calendar  year  1983, 
ROLM's  sales  of  mil-spec  commercial 
based  computers  were  approximately 
$75  million,  or  about  50  percent  of  total 
mil-spec  commercial  based  computer 
sales. 

IBM  is  the  dominant  manufacturer  of 
computers  for  commercial  uses  in  the 
United  States.  Many  of  its  commercial 
machines  are  used  by  the  United  States 
military.  In  addition,  IBM  manufactures 
mil-spec  computers  for  the  military. 
While  IBM  currently  does  not 
manufacture  mil-spec  commercial  based 
computers,  it  is  one  of  only  a  few 
potential  entrants  into  that  market.  IBM 
has  the  capability  and  incentive  to 
commence  production  and  sale  of  these 
computers.  Also,  IBM  has  indicated  to 
the  United  States  military  that  it  intends 
to  enter  this  market  and  to  commence 
accepting  orders  in  1985.  IBM  has 
significant  and  unique  advantages  with 
respect  to  entry  into  the  production  and 
sale  of  mil-spec  commercial  based 
computers.  These  include  a  variety  of 
commercial  computer  designs  upon 
which  mil-spec  commercial  based 
computers  could  be  based,  expertise  in 
semiconductor  chip  design,  and 
extensive  experience  in  production  and 
sale  of  mil-spec  computers  to  the 
military. 

If  IBM  entered  the  concentrated 
business  of  supplying  mil-spec 
commercial  based  computers  in  the  near 
future,  it  would  be  another  major  firm 
that  could  compete  for  the  military's 
needs  for  such  computers.  However,  if 
IBM  acquires  ROLM,  IBM  will  control 
ROLM's  Mil-Spec  Computer  Division.  In 
that  situation,  it  would  be  unrealistic  to 
expect  meaningful  competition  to  exist 
between  IBM  and  its  newly  acquired 
Mil-Spec  Computer  Division.  Thus, 
instead  of  gaining  a  new  competitor,  the 
military  still  would  have  only  two  major 
firms  to  vie  for  its  business.  Therefore, 
IBM's  acquisition  of  ROLM.  and  its  Mil- 
Spec  Computer  Division,  may 
substantially  lessen  competition  in  the 
production  and  sale  of  mil-spec 
commercial  based  computer  in  violation 
of  section  7  of  the  Clayton  Act. 


///.  Explanation  of  the  Proposed  Final 
Judgment  and  Its  Anticipated  Effects  on 
Competition 

The  United  States  brought  this  action 
'oecause  the  effect  of  IBM's  acquisition 
of  ROLM  may  be  substantially  to  lessen 
competition  in  violation  of  section  7  of 
the  Clayton  Act  in  the  production  and 
sale  of  mil-spec  commercial  based 
computers.  "The  only  anticompetitive 
effects  associated  with  the  acquisition 
would  be  eliminated  if  ROLM's  Mil-Spec 
Computer  Division  and  IBM  remained 
independent  competitors  in  the 
production  and  sale  of  mil-spec 
commercial  based  computers. 

To  this  end,  the  proposed  Final 
Judgment  requires  IBM,  if  it  acquires 
ROLM,  to  divest  ROLM's  Mil-Spec 
Computer  Division  within  six  (6)  months 
after  November  19. 1984.  and  if  IBM 
does  not,  the  Court  will,  at  the  request  of 
the  United  States,  appoint  a  trustee  to 
make  the  sale.  The  Final  Judgment 
provides  a  mechanism  that  should  allow 
ample  time  for  a  trustee  to  be  selected  in 
advance  of  the  expiration  of  the  six  (6) 
month  period,  and  if  one  is  so  selected, 
the  trustee's  appointment  will  take 
affect  when  the  period  expires.  In 
addition,  once  the  trustee  is  appointed, 
only  the  trustee,  and  not  IBM,  shall  have 
the  right  to  sell  the  Mil-Spec  Computer 
Division. 

If  a  trustee  is  appointed,  IBM  will  pay 
all  of  the  trustee's  expenses  in  selling 
the  Mil-Spec  Computer  Division,  and  the 
trustee's  commission  will  be  structured 
to  provide  an  incentive  for  it  to  complete 
the  sale  promptly.  In  addition,  at  the 
time  of  its  divestiture,  the  Mil-Spec 
Computer  Division  shall  be  able  to  be 
operated  as  a  viable,  ongoing  business 
engaged  in  the  production  and  sale  of 
mil-spec  commercial  based  computers. 
Also,  the  purchaser  of  the  Mil-Spec 
Computer  Division  must  be  able  to 
demonstrate  that  it  has  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  production 
and  sale  of  such  computers  and  that  it 
intends  to  engage  in  such  competition.  If 
the  United  States  objects  to  the 
proposed  purchaser,  the  divestiture  can 
be  completed  only  with  permission  of 
the  Court. 

The  proposed  Final  Judgment  also 
requires  that  until  IBM  divests  the  Mil- 
Spec  Computer  Division.  IBM  shall 
maintain  the  Division  as  an  entity 
separate  and  apart  from  IBM.  In 
addition.  IBM  must  take  all  steps 
necessary  to  assure  that  none  of  the  Mil- 
Spec  Computer  Division's  technology  or 
other  business  information  becomes 
available  to  IBM.  Finally.  IBM  is 
required  to  refrain  from  taking  certain 
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steps  that  may  jeopardize  the  Mil-Spec 
Computer  Division's  ability  to  remain  a 
viable  competitor  in  the  production  and 
sale  of  mil-spec  commercial  based 
computers.  A  Stipulated  Hold  Separate 
Order,  approved  by  the  Court  on 
November  19. 1984.  provides  these  same 
protections  until  the  proposed  Final 
Judgment  is  entered. 
IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act  (15  U.S.C. 
15)  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and 
reasonable  attorney  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  actions.  Under 
the  provisions  of  section  5(a)  of  the 
Clayton  Act  (15  U.S.C.  16(a)).  the 
proposed  Judgment  has  no  prima  facie 
effect  in  any  subsequent  private  lawsuit 
that  may  be  brought  against  the 
defendant. 

V.  Procedures  A  vailable  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  Antitrust  Procedures  and  Penalties 
Act.  provided  that  the  United  States  has 
not  withdrawn  its  consent.  The  Act 
conditions  entry  upon  the  Court's 
determination  that  the  proposed 
Judgment  is  in  the  public  interest. 

The  Act  provides  a  period  of  at  least 
sixty  (60)  days  preceding  the  effective 
date  of  the  proposed  Judgment  within 
which  any  person  may  submit  to  the 
government  written  comments  regarding 
the  proposed  Judgment.  Any  person  who 
wants  to  comment  should  do  so  within 
sixty  (60)  days  of  the  date  of  publication 
of  this  Competitive  Impact  Statement  in 
the  Federal  Register.  The  United  States 
will  evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent, 
and  respond  to  the  comments.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  P.  Terry  Lubeck,  Acting 
Chief.  Intellectual  Property  Section. 
Antitrust  Division  (700  Safeway 
Building).  U.S.  Department  of  Justice. 
Washington.  D.C.  20530. 


VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
assure  that  IBM  will  divest  ROLM's  Mil-   * 
Spec  Computer  Division  within  six  (6) 
months  and  that  during  that  time 
ROLM's  Mil-Spec  Computer  Division 
would  be  isolated  from  any  interference 
by  IBM.  The  only  alternative  considered 
to  settling  this  action  pursuant  to  the 
proposed  Final  Judgment  was  for  the 
United  States  .to  seek  an  injunction 
enjoining  IBM's  proposed  acquisition  of 
ROLM  stock.  The  government  rejected 
this  alternative  because  there  was 
substantial  risk  it  would  not  succeed. 
Also,  if  the  government  had  sought  to 
block  IBM's  acquisition  ROLM  stock 
and  did  not  secure  a  preliminary 
injuction,  the  ultimate  outcome  of  the 
litigation  would  have  been  no  better  and 
likely  would  have  been  significantly 
worse  than  the  outcome  reflected  in  the 
proposed  Final  Judgment. 

IBM  likely  would  have  raised  a  series 
of  arguments  in  opposition  to  a 
preliminary  injunction.  First,  IBM  could 
have  argued  that  it  would  be  unfair  to 
halt  the  entire  acquisition  when  the  sole 
concern  of  the  United  States  was  IBM's 
acquisition  of  ROLM's  Mil-Spec 
Computer  Division,  a  comparatively 
minor  part  of  ROLM.  Second.  IBM 
probably  would  have  agreed  to  hold  the 
ROLM's  Mil-Spec  Computer  Division 
separate  and  to  divest  it  within  a 
reasonable  period  in  the  event  the  Court 
were  subsequently  to  find  a  violation  of 
the  Clayton  Act.  Third.  IBM  could  have 
asserted  that  an  injunction  would  also 
be  inappropriate  because  the  theory  of 
the  case  is  based  on  the  actual  potential 
competition  doctrine.  That  doctrine 
interprets  section  7  of  the  Clayton  Act 
as  prohibiting  the  acquisition  of  a  major 
competitor  in  a  concentrated  market  by 
one  of  the  few  actual  potential  entrants 
into  the  market.  While  this 
interpretation  is  economically  sound 
and  consistent  with  legal  precedent,  the 
Supreme  Court  has  never  affirmatively 
held  that  section  7  reaches  this  conduct. 
Fourth.  IBM  could  have  asserted  that  it 
was  unfair  for  the  government  now  to 
seek  to  enjoin  IBM's  purchase  of  ROLM 
stock  when  the  government  did  not 
object  only  fifteen  (15)  months  ago  when 
IBM  notified  the  government  that  it 
intended  to  purchase  up  to  thirty  percent 
(30%)  of  ROLM's  stock. 

Under  the  circumstances,  while  the 
government  believes  that  there  are 
sound  responses  to  these  arguments, 
there  was  a  substantial  risk  that  the 
government  would  not  have  been 
successful  if  it  had  sued  to  block  the 
entire  transaction.  Had  the  government 


lost  the  motion  for  a  preliminary 
injuction.  it  would  have  had  to  establish 
liability  under  the  Clayton  Act  at  a  trial 
at  some  indefinite  point  in  the  future. 
Even  if  successful  at  trial,  the 
government  would  only  be  entitled  to 
divestiture  of  the  Mil-Spec  Computer 
Division  of  ROLM.  which  is  the  relief 
called  for  in  the  proposed  Final 
Judgment.  Thus,  the  government 
concluded  that  the  public  interest  in 
competition  in  this  important  market 
would  be  best  served  by  a  divestiture 
accomplished  as  soon  as  practicable 
under  the  circumstances  of  this  case, 
rather  than  risk  a  likely  significant  delay 
of  divestiture  and  the  possibility  of  no 
divestituture  at  all. 

It  should  be  noted  that  IBM  told  the 
government  that  it  faced  tax  losses  in 
the  tens  of  million  of  dollars  if  it  did  not 
purchase  thfe  remaining  ROLM  stock  by 
Wednesday.  November  21. 1984.  The 
Antitrust  Division  has  no  view  on  the 
likelihood  of  such  losses  or  their 
magnitude.  Its  interest  in  this  case 
relates  solely  to  the  competitive  effects 
of  the  transaction.  Once  it  was 
determined  that  a  competitive  problem 
existed  in  the  mil-spec  commercial 
based  computer  market,  the  government 
informed  IBM  that  it  would  object  to  the 
acquisition  of  ROLM  stock  by  IBM 
unless  this  problem  could  be 
satisfactorily  resolved.  IBM  then 
requested  that,  if  possible,  a  Complaint 
and  Stipulated  Final  Judgment  resolving 
the  matter  be  filed  before  November  21, 
1984.  Negotiations  commenced  shortly 
thereafter  and  led  to  the  proposed  Final 
Judgment. 

VII.  Determinative  Documents 

The  only  documents  determinative  in 
the  formulation  of  the  proposed  Final 
Judgment  were  the  agreements  between 
IBM  and  ROLM  dated  September  26. 
1984.  providing  for  the  purchase  by  IBM 
of  all  the  ouststanding  voting  securities 
of  ROLM.  A  copy  of  those  agreements  is 
being  filed  by  the  United  States 
pursuant  to  section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16(b)  and  is  attached  to  the  proposed 
Final  Judgment. 

Dated:  November  19, 1984. 
Respectfully  submitted. 
P.  Terry  Lubeck, 
Bumey  P.C.  Boote, 
Don  Allen  Resnikoff. 
Richard  L  Irvine, 
Attorneys,  US.  Department  of  Justice. 

Antitrust  Division  (SAFE-704). 

Washington.  D.C.  2053a  (202)  724-7979. 
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U.S.  District  Court  for  the  District  of 
Cnlninhia 

[Civ.  No.  84-3508;  Filed:  November  20, 1984] 

Stipulated  Hold  Separate  Order 

United  States  of  America.  Plaintiff,  v. 
International  Business  Machines  Corp. 
and  ROLM  Corp..  Defendants. 

It  is  heret)y  ordered  that: 

1.  As  used  in  this  Order 

(a)  "IBM"  means  the  defendant 
International  Business  Machines 
Corporation;  each  division,  subsidiary, 
or  affiliate  thereof;  and  each  officer, 
director,  employee,  attorney,  agent,  or 
other  person  acting  for  or  on  behalf  of 
any  of  them.  After  IBM  acquires  ROLM, 
IBM  includes  ROLM  but  does  not 
include  the  Mil-Spec  Computer  Division; 

(b)  "ROLM"  means  the  defendant 
ROLM  Corporation;  each  division, 
subsidiary,  or  affiliate  thereof;  and  each 
officer,  director,  employee,  attorney, 
agent,  or  other  person  acting  for  or  on 
behalf  of  any  of  them: 

(c)  "Mil-spec  computer"  means  a 
computer  that  is  manufactured  to  meet 
certain  rigorous  military  specifications 
so  that  it  will  have  the  ability  to 
withstand  harsh  environmental 
conditions; 

(d)  "Mil-spec  conunercial  based 
computer"  means  a  mii-spec  computer 
that  is  based  on  the  architecture  of  a 
commercially  available  computer  and 
that  is  software  compatible  with  that 
computer 

(ej  "Mil-Spec  Computer  Division" 
means  the  Mil-Spec  Computer  Division 
of  ROLM.  The  Mil-Spec  Computer 
Division  includes  all  of  ROLM's  rights 
and  obligations  under  all  agreements 
between  ROLM  and  Data  General 
Corporation  or  other  third  parties 
relating  to  the  business  of  the  Mil-Spec 
Computer  Division. 

2.  Until  the  divestiture  required  by  the 
proposed  Final  Judgnient  in  this  action 
has  been  accomplished,  and  at  all  times 
thereafter,  IBM  shall  take  all  steps 
necessary  to  assure  that  none  of  the  Mil- 
Spec  Computer  Division's  technology 
and  other  business  information 
(including  but  not  limited  to  all 
information  ROLM  received  from  Data 
General  Corporation  or  any  other  third 
party  pursuant  to  one  or  more 
agreements  between  them  relating  to  the 
business  of  the  Mil-Spec  Computer 
Division)  is  transferred,  or  otherwise 
becomes  known  or  available,  to  IBM.  In 
the  event  that  any  such  technology  or 
other  information  becomes  known  or 
available  to  IBM,  IBM  shall  not  use  it. 
unless  the  iirformation  becomes  publicly 
available  other  than  through  IBM  or  is 
obtained  from  a  source  other  than 
ROLM  or  its  Mil-Spec  Computer 


Division.  Notwithstanding  the  foregoing, 
IBM,  may  designate  up  to  five  (5)  senior 
ROLM  executives  to  provide 
management  assistance  and 
professional  guidance  to  the  Mil-Spec 
Computer  Division  until  the  divestiture 
ordered  in  the  proposed  Final  Judgment 
in  this  action  occurs,  and  these 
executives  can  receive  such  technology 
and  other  information  as  is  reasonably 
necessary  to  carry  out  those  functions, 
but  they  may  not  disclose  any  of  it  to 
IBM  or  any  other  person  other  than  the 
Mil-Spec  Computer  Division,  except  as 
provided  in  IV.C.  and  IV.D.  of  the  Final 
judgment  in  this  action.  Nothing  in  this 
paragraph  2  shall  prohibit  IBM  from 
acquiring  technology  or  other  business 
information  from  the  successor  to 
ROLM's  Mil-Spec  Computer  Division  as 
a  result  of  arm's-length  bargaining 
conducted  after  the  divestiture  required 
by  the  proposed  Final  Judgment  in  this 
action  has  been  accomplished. 

3.  Until  the  divestiture  required  by  the 
proposed  Final  Judgment  in  this  action 
has  been  accomplished,  IBM  shall: 

(a)  Take  all  steps  necessary  to  assure 
that  the  Mil-Spec  Computer  Division 
will  be  maintained  as  a  separate  entity 
with  its  assets  and  operations  separate, 
distinct,  and  apart  from  those  of  IBM; 

(b)  Take  no  steps  with  respect  to  the 
operation  of  the  Mil-Spec  Computer 
Division  that  negatively  would  impact 
its  ability  to  maximize  its  profits: 
regartlless  of  any  actual  or  possible 
negative  impact  on  IBM's  profits. 

(c)  Refrain  from  terminating  or 
reducing  one  or  more  current 
employment,  salary,  or  benefit 
agreements  for  one  or  more 
management,  engineering,  or  other 
technical  personnel  of  the  Mil-Spec 
Computer  Division,  except  in  the 
ordinary  course  of  business,  without 
prior  approval  of  plaintiff: 

(d)  Maintain  normal  repair  and 
maintenance  schedules  at  the  Mil-Spec 
Computer  Division  and  at  least  preserve 
it  as  it  currently  exists: 

(e)  Refrain  from  altering  or  selling  any 
assets  of  the  Mil-Spec  Computer 
Division,  other  than  in  the  ordinary 
course  of  business,  or  from  taking  any 
action  that  would  have  the  effect  of 
reducing  the  scope  of  the  Mil-Spec 
Computer  Division's  manufacturing  or 
sales  operations  or  its  product  line  from 
that  existing  or  in  development  at  the 
time  of  the  filing  of  the  Complaint  in  this 
action,  without  the  prior  approval  of  the 
plaintiff; 

(f)  Refrain  from  taking  any  action  that 
would  jeopardize  the  sale  of  the  Mil- 
Spec  Computer  Division  as  a  viable 
competitor  in  the  production  and  sale  of 
Mil-Spec  commercial  based  computers: 


(g)  Refrahfi  from  reducing  any  funding 
of  the  Mil-Spec  Computer  Division 
existing  at  the  time  of  the  filing  of  the 
Complaint  in  this  action,  without  prior 
approval  of  the  plaintiffi  and 

(h)  Grant  any  reasonable  request  for 
the  Mil-Spec  Computer  Division  for 
additional  funding  and  provide  written 
notice  to  plaintiff  within  five  (5)  days  of 
the  denial  of  any  such  request  for 
additional  funding,  including  a 
statement  of  the  request  and  IBM's 
reasons  for  its  denial. 

4.  This  Order  shall  remain  in  effect 
until  further  order  of  the  Court. 

5.  Nothing  herein  shall  suggest  that 
any  portion  of  this  Order  is  or  has  been 
created  for  the  benefit  of  any  third  party 
and  nothing  herein  shall  be  construed  to 
provide  any  rights  to  any  third  party. 
Presented  by. 

For  Wuinliff. 

P.  Terry  Lubeck. 

Attorney.  U.S.  Department  of  Justice. 

For  Defendant  International  Business 
Machines  Corporation. 

Cravath,  Swaine  ft  Moore 

By:  

Ronald  S.  Rolfe 

For  Defendant  ROLM  Corporation. 

Wilson,  Sonsini,  Goodrich  ft  Rosati 

By:  

Charles  T.C.  Compton 

It  is  so  ordered: 

Dated:  November     ,  1984. 
Judge  John  G.  Penn. 
United  States  District  Judge. 

IFR  Doc.  a«-ai39S  Filed  11-2S-M:  tiAS  ami 
■nXMM  COOC  4410-01-11 


DEPARTMENT  OF  LABOR 

Emproyment  and  Training 
Admhiistratton 

rrA-W-15,  343) 

Wheatland  Tuba  Company.  Whwrttand, 
PA;  Affirmativa  Dotarmination 
Regafding  Application  for 
Recor>aideration 

Pursuant  to  29  CFR  90.18,  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  in 
the  case  listed  below.  In  this  case,  the 
review  indicated  that  there  were  issues 
raised  which  were  of  sufficient  weight 
as  to  bear  importantly  on  the 
Department's  original  negative 
determination.  Consequently,  the 
application  for  administrative 
reconsideration  was  affirmed.  A  final 
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determination  on  reconsideration  «vill  be 
made  soon. 

TA-W-15,  343  Wheatland  Tube  Company, 
Wheatland.  Pennsylvania  (November  27, 
1984) 

Signed  at  Washington.  D.C.  this  27th  day  of 
November  1984. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  M-41S20  Filed  11-29-M:  Mi  «a| 
■NXINaCOOC  4S10-IIMi 


[TA-W-1S,323] 

Republic  Steel  Corp^  Fairttope  Plant, 
Canton,  OH;  Worlcers  Adjustment 
Assistance,  Dismissal  of  Application 
for  Reconsideration;  Republic  Steel 
Corp. 

Pursuant  to  29  CFR  90.18.  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Republic  Steel  Corporation's  Fairhope 
Plant,  Canton,  Ohio.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
a  dismissal  of  the  application  was 
issued  on  November  8. 1984. 

Signed  at  Washington.  D.C.  this  20th  day  of 
Novemt>er  1984. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance.  * 

|FR  Doc.  M-3U50  Filed  11-29-64:  MS  ami 
WLUNa  COOK  4t1O-30-« 


Mine  Safety  and  Health  Administration 
[Docket  No.  M-S4-237-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1105  (housing 
of  underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps)  to  its  McElroy  Mine 
(I.D.  No.  4&-01437]  located  in  Marshall 
County,  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 


ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  Three  electrical  installations  are 
presently  being  ventilated  into  the  1  Left 
thru  6  Left  bleeder  system.  This  bleeder 
system  is  now  badly  deteriorated, 
making  it  nearly  impossible  to 
adequately  ventilate  the  installations 
with  the  air  currents  coursed  directly 
into  the  returns. 

3.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  The  electric  equipment  will  be 
housed  in  a  fireproof  structure,  equipped 
with  automatically  closing  doors 
activated  by  thermal  devices  with  an 
activation  temperature  of  not  greater 
than  165  degrees  fahrenheit.  Such  doors 
will  be  designed  to  enclose  all 
associated  electric  components  in  a 
reasonable  airtight  enclosure  in  case  of 
a  fire  or  excessive  temperature: 

b.  The  electric  equipment  will  be 
protected  with  thermal  devices  or 
equivalent  to  remove  incoming  power; 

c.  A  fire  suppression  device  will  be 
installed  at  each  installation; 

d.  The  electrical  equipment  will 
contain  no  fiammable  cooling  liquid  or 
flammable  hydraulic  oil; 

e.  Grounded  phase  protective  devices 
protecting  three  phase  equipment  will  be 
adjusted  to  remove  incoming  power  at 
not  more  than  40  percent  of  the 
available  current: 

f.  Rectifying  substations  providing 
power  to  trolley  systems  will  be 
protected  by  direct  current  circuit 
breakers  with  reverse  current 
protection; 

g.  No  combustible  materials  will  be 
stored  or  allowed  to  accumulate  in  the 
fireproof  structure; 

h.  Firefighting  equipment  will  be 
provided  on  the  outside  of  the  fireproof 
structure; 

i.  A  warning  light,  integrated  with  the 
fire  suppression  device,  will  be  installed 
in  a  location  adjacent  to  the  haulage 
track  so  that  it  can  be  readily  observed 
by  persons  passing  by; 

j.  The  electrical  equipment  will  be 
examined  weekly  and  tested  and 
maintained  by  a  qualified  electrician: 
and 

k.  The  fire  suppression  devices  will  be 
examined  weekly. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 


Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  31, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1984. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variance*. 

|FT(  Doc  M-314M  Fllad  11-20-M:  M(  ea) 
■aUNQ  CODE  451fr-4S-« 


[Docket  No.  M-M-243-C] 

Consolidation  Coal  Co^  Patition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Crane  Creek  No.  6  Mine  (IX).  No. 
46-01586)  located  in  Mercer  County. 
West  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  air-courses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  The  entries  in  the  Thomas  Mains 
have  deteriorated  and  adverse  roof 
conditions  have  rendered  the  return 
aircourse  hazardous  to  travel  and 
examine.  Rehabilitation  of  this  area 
would  expose  miners  to  hazardous 
working  conditions. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  one  checkpoint  in 
the  Thomas  Mains,  where  air  and  gas 
measurements  will  be  made,  and  the 
results  will  be  recorded  as  set  forth  in 
the  standard. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Ariington,  Vii^inia  22203  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  31, 1984.  Copies  of  the 
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petition  are  available  for  inspection  at 
that  address. 

Dated:  November  2a  1984. 
Patrida  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

|F«  Doc  M-314«S  Filed  11-29-M:  1:45  ami 
MUMaCOOt  4BM-43-II 

(Dockat  No.  ll-«4-23-M] 

International  Salt  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

International  Salt  Company,  3846 
Retsof  Road,  Retsof.  New  York  14539 
has  nied  a  petition  to  modify  the 
requirements  of  30  CFR  57.21-21(b) 
(main  fans:  requirements)  to  its  Sterling 
"B"  Shaft  (I.D.  No.  30-02664)  located  in 
Livingston  County.  New  York.  The 
petition  is  Hied  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  main  fans  be  provided 
with  pressure-recording  gages,  that  they 
be  examined  daily  for  good  operation, 
and  that  the  charts  of  such  gages  be 
changed  after  completing  one  revolution. 

2.  As  an  alternate  method,  petitioner 
proposes  that  a  responsible  person  be  in 
attendance  in  the  immediate  area  of  the 
main  fan(8)  while  persons  are 
underground.  A  "Deckman"  is  stationed 
at  the  collar  when  persons  are 
underground.  This  person's  duties  are  to 
operate  the  collar  doors  when  persons/ 
material  are  entering  or  leaving  the 
shaft,  signal  the  hoistman  to  raise  or 
lower  the  conveyance  at  the  collar  level, 
prepare  materials  and  supplies  for 
lowering  into  the  shaft,  and  perform 
maintenance  on  equipment  when  time 
permits.  This  person's  movement  is 
restricted  to  within  100  of  the  shaft 
collar  while  persons  are  underground, 
and  does  not  leave  the  work  station 
unless  relieved  by  another  responsible 
person.  This  person  is  always  within 
audio  and  usually  visual  range  of  the 
ventilation  fans.  This  person  is  at  all 
times  in  attendance  in  the  immediate 
area  of  the  main  fans  while  persons  are 
underground,  and  would  be  immediately 
aware  of  any  fan  failure,  and  has  a 
direct  communication  with  the  fan. 
Persons  underground  are  working  in  a 
shaft,  adjacent  to  the  vent  tubing  in 
fresh  air.  A  fan  failure  would 
immediately  be  noted  by  these  persons 
underground  by  the  cessation  of  noise 
and  airflow,  and  by  the  vent  tubing 
going  slack.  Communication  is  provided 
from  within  the  shaft  to  the  hoistman. 


allowing  evacuation  or  other 
appropriate  action  if  a  fan  failure 
occurs. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  31. 1984.  Copies  of  the 
petition  are  available  for  inspection  at. 
that  address. 

Dated:  November  20.  1984. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Ooc.  M-3144e  Filed  11-29-M:  8:45  ami 
BNJJNG  COOC  4S10-43-M 


[Docket  No.  M-S4-234-C] 

Shannopin  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Shannopin  Mining  Company.  Box  364, 
Bobtown,  Pennsylvania  15315  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Shannopin 
Mine  (I.D.  No.  36-00907)  located  in 
Greene  County.  Pennsylvania.  The 
petition  is  flled  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  air-courses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  The  return  airways  between  the  No. 
3  and  No.  4  Air  Monitoring  stations  have 
deteriorated.  In  addition  to  roof  falls, 
there  is  a  24-inch  height  in  certain 
places,  and  accumulations  of  water, 
making  it  hazardous  to  work  these 
return  airways  for  weekly  inspections. 
Rehabilitation  of  these  airways  would 
expose  miners  to  hazardous  conditions, 
resulting  in  a  diminution  of  safety. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  air  monitoring 
checkpoints  at  specific  locations  to 
routinely  monitor  both  air  quantity  and 
quality  in  the  airway.  In  support  of  this 
request,  petitioner  states  that: 

a.  Methane  and  air  readings  will  be 
made  by  a  certiHed  person; 


b.  The  measuring  stations  will  be 
maintained  in  good  working  condition; 

c.  Methane  will  not  be  allowed  to 
accumulate  in  these  return  aircourses 
beyond  legal  limits: 

d.  A  date  board  or  book  will  be 
located  at  each  measuring  station  to 
record  the  results  of  air  measurements 
and  tests;  and 

e.  A  diagram  showing  the  direction  of 
air  flows  in  this  area  will  be  posted  at 
the  measuring  stations  and  other 
strategic  locations. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  31, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1984. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

|FR  Doc.  M-SIMS  Filed  n-29-M:  MS  am| 
BILLING  CODE  4'siO-43-M 
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(Docket  No.  M-e4-236-C 

Tina  Mining  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Tina  Mining  Company,  Inc., 
Weeksbury,  Kentucky  41667  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1101  (deluge-type  water  sprays) 
to  its  No.  1  Mine  (ID.  No.  15-10427) 
located  in  Floyd  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  deluge-type  water 
sprays,  foam  generators  actuated  by  rise 
in  temperature,  or  other  no  less  effective 
means  of  controlling  fire,  be  installed  at 
main  and  secondary  belt-conveyor 
drives. 

2.  As  an  alternative  to  a  deluge-type 
water  spray,  petitioner  proposes  to  have 
a  tiigh  pressure  waterline  alongside  the 
fire-resistant  belt  conveyor  drive  with 
outlet  and  fire  hose.  A  slip  and  sequence 
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switch  for  the  belt  drive  and  a  fire 
sensor  system  will  be  provided. 

3.  For  this  reason,  petitioner  requests 
a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  31, 1984.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20. 1984: 
Patricia  W.  Silvey. 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

|FR  Doc.  •4-31447  Filed  11 
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Office  of  Pension  and  Welfare  Benefit 
Programs 

Grant  of  Individual  Exemptions; 
Criterion 

AGENCY:  Investments  Pension  and 
Welfare  Benefit  Programs.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing. 


unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17. 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are  ' 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Criterion  Investments  Located  in 
Houston,  Texas 

[Prohibited  Transaction  Exemption  84-172: 
Exemption  Application  No.  D--4637) 

Exemption 

Section  I.  Exemption  for  Certain 
Transactions  Involving  the  Purchase  of 
Interests  in  Criterion  Venture  Partners 
II  (the  Partnership) 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from* 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  purchase  of  interests  in  the 
Partnership  by  employee  benefit  plans 
(Participating  Plans),  if  the  general 
conditions  set  forth  in  Section  II  are  met, 
and  if: 

1.  Each  purchase  of  interests  in  the 
Partnership  by  a  Participating  Plan  is 
authorized  in  writing  by  a  fiduciary  (the 
Independent  Fiduciary)  of  each 
Participating  Plan  who  is  independent  of 
the  Applicants,'  affiliates  of  the 
Applicants  and  officers,  directors  and 
general  partners  of  the  Applicants 
(Interested  Persons).  If  such 
Independent  Fiduciary  directs  that 
assets  then  under  management  by  any 
of  the  Interested  Persons  be  invested  in 
the  Partnership,  such  written 


authorization  by  the  Independent 
Fiduciary  shall  specify  such  fact  and  the 
manner  in  which  such  assets  shall  be 
transferred  to  the  Partnership. 

2.  The  following  persons  may  not 
acquire  or  hold  any  securities  of  any 
company  whose  securities  the 
Partnership  holds  •  (provided,  however, 
that  the  restrictions  contained  in  this 
subsection  shall  not  apply  to  any 
venture  capital  limited  partnership  or 
venture  capital  company  that  is 
controlled  by  or  managed  by  Covered 
Persons  as  defined  below  and  that  is 
subject  to  the  allocation  formula 
described  in  section  6  of  the  Summary  of 
Facts  and  Representations  contained  in 
the  Proposed  Exemption): 

(a)  The  Applicants  and  officers, 
directors  and  general  partners  of  the 
Applicants. 

(b)  Affiliates  of  CVP II,  Criterion 
Investments,  Inc.,  Mr.  Hill,  Mr.  Wicks 
and  Mr.  Rider  •  ("Covered  Persons"). 

3.  The  terms  and  conditions  of  the 
partnership  agreement  (the  Partnership 
Agreement)  at  the  formation  of  the 
Partnership  and  at  the  time  of  any 
purchase  of  an  interest  covered  by  this 
exemption  shall  be  no  less  favorable  to 
the  Participating  Plans  than  the  terms 
and  conditions  available  in  arm's-length 
transactions  between  unrelated  parties. 

4.  Prior  to  accepting  any  investment  of 
assets  in  the  Partnership  by  a 
Participating  Plan,  the  Applicants  shall 
furnish  or  cause  to  be  furnished  to  each 
Independent  Fiduciary  authorizing  such 
investment  a  copy  of  this  exemption,  the 
Partnership  Agreement,  a  private 
placement  memorandum  which 
describes  the  respective  rights  of  the 
general  and  limited  partners  to 
distributions  and  capital  appreciation, 
services  to  be  performed  by  the  general 
partner  and  the  compensation  payable 
therefor,  all  other  material  rights  and 
obligations  of  the  partners,  and  such 
other  information  as  requeste  by  the 
Independent  Fiduciary. 

5.  A  Participating  Plan  shall  not  after 
the  date  of  investment  of  Plan  assets  in 
the  Partnership,  pay  to  any  of  the 
Applicants  a  separate  investment 
management  fee  or  similar  fee  with 
respect  to  the  Participating  Plan's  assets 


'  The  Applicant!  are  CVP  Management 
Partnership  II  (CVP  II).  Harvard  H.  Hill.  ]r.  (Mr. 
Hill),  David  O.  Wicks.  |r.  (Mr.  Wicks),  Gregory  A. 
Rider  (Mr.  Rider).  Criterion  Group.  Inc.  and  two  of 
its  three  wholly-owned  subsidiaries.  Criterion 
Investment  Management  Company  and  Criterion 
Investments,  Inc. 


*  The  Applicants  represent  that  CVP  0  and  its 
general  partners.  (Mr.  Hill.  Mr.  Wicks.  Mr.  Rider 
and  Criterion  Investments,  Inc.  will  not  cause  any 
mutual  fund  for  which  Criterion  Funds.  Inc.  serves 
as  investment  adviser  to  purchase  the  securities  of 
any  company  whoac  securities  the  Partnership 
holds. 

•  The  Applicants  represent  that  Criterion 
Investment  Management  Company  is  not  included 
as  a  Covered  Person  because  it  will  not  exercise 
discretionary  control  over  the  investments  made  by 
any  of  the  venture  capital  companies  managed  by 
the  Applicants. 
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invested  in  the  Partnership.*  If  a 
Participating  Plan  invests  in  the 
Partnership  during  any  period  for  which 
the  Plan  has  prepaid  to  any  of  the 
Applicants  an  investment  management 
or  similar  fee,  the  amount  of  such  fee 
will  be  returned  to  the  Participating 
Plan.  This  condition  shall  not  preclude 
payment  by  the  Partnership  to  any  of  the 
Applicants  of  expenses  and  allocations 
provided  in  the  Partnership  Agreement. 

6.  No  sales  commissions  or  similar 
fees  will  be  charged  by  the  Applicants 
to  any  Participating  Plan  with  respect  to 
its  investment  in  the  Partnership.  No 
redemption  fee  or  other  penalty  shall  be 
charged  by  the  Applicants  to  any 
Participating  Plan  which  transfers  all  or 
a  portion  of  its  Partnership  interests  as 
permitted  by  the  Partnership  Agreement, 
except  that  a  Participating  Plan  must 
compensate  the  Partnership  for 
reasonable  fees  and  expenses  incurred 
by  the  Partnership  in  its  efforts  to  locate 
a  suitable  purchaser  for  the  Participating 
Plan's  Partnership  interest. 

7.  The  Partnership  Agreement  will 
require  that  limited  partners  receive 
audited  annual  Hnancial  statements 
with  respect  to  the  Partnership  as  well 
as  such  other  information  as  the  limited 
partner  (or  a  Participating  Plan's 
Independent  Fiduciary)  may  reasonably 
request  concerning  the  operations  and 
investments  of  the  Partnership. 

8.  No  Participating  Plan  may  invest 
more  than  10%  of  its  assets  in  the 
Partnership. 

Section  II.  General  Conditions 

(a)  The  Applicants  maintain  for  a 
period  of  six  years  from  the  date  of  the 
transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (b)  of  this  Section  II  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met,  except  that 
(1)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of  the 
Applicants,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
years  period,  and  (2)  no  party  in  interest 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act,  or  to  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code,  if 
the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (b)  below. 

(b)(1)  Except  as  provided  in  section  (2) 
of  this  paragraph  (b)  and 
notwithstanding  any  provisions  of 


subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (a)  of  this  Section  II  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  Participating 
Plan  whohas  authority  to  acquire  or 
dispose  of  the  interests  in  the 
Partnership  of  the  Participating  Plan  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary, 

(C)  Any  contributing  employer  to  any 
Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(b)(2)  None  of  the  persons  described 
in  subparagraphs  (B)  through  (D)  of  this 
paragraph  (b)  shall  be  authorized  to 
examine  trade  secrets  of  the  Applicants, 
or  commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  III.  Definition  and  General  Rules 

(a)  An  "afniiate"  means  a  person  with 
one  or  more  of  the  following 
relationships  to  any  of  the  Covered 
Persons:  • 

(i)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlled  by  such  Covered  Persons;  and 

(ii)  Officers,  directors,  highly 
compensated  employees,  relatives  of  or 
general  partners  in  any  such  Covered 
Persons. 

(b)  The  term  "control"  means 
beneficial  ownership,  by  Covered 
Persons  in  the  aggregate,  either  directly 
or  through  one  or  more  controlled 
companies,  of  more  than  50%  of  a 
company's  voting  securities. 

(c)  The  term  "relative"  means  spouse 
and  minor  children  sharing  the  same 
household  of  such  Covered  Person. 

(d)  The  term  "highly  compensated 
employee"  means  a  person  whose 
compensation  during  the  most  recent 
fiscal  year  exceeds  the  greater  of  $30,000 
or  10%  of  the  total  compensation  earned 
by  all  employees  of  the  employer. 

(e)  Each  Participating  Plan  shall  be 
considered  to  own  the  same 
proportionate  undivided  interest  in  each 
asset  of  the  Partnership  as  its 
proportionate  interest  in  the  total  assets 
of  the  Partnership  as  calcuated  on  the 


*  This  condition  ihall  not  preclude  the  payment 
by  the  Participating  Plana  to  the  Applicants  of 
Investment  management  or  other  fees  with  respect 
to  assets  not  invested  in  the  Partnership. 


•  For  purposes  of  condition  1  of  Section  I  of  this 
Exemption,  the  term  Covered  Persons  also  includes 
Criterion  Investment  Management  Company. 


most  recent  preceding  valuation  date  of 
the  Partnership. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this   ' 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
17, 1984  at  49  FR  28938. 

Comments  and  Hearing  Requests: 
One  comment  was  received  from  the 
Applicants  requesting  that  footnote  2  in 
the  Proposed  Exemption  be  deleted. 
Footnote  2  to  the  Proposed  Exemption 
defines  the  term  Applicants  to  include 
all  affiliates  of  the  Applicants.  The 
Applicants  state  that  because  of  the 
breadth  of  the  definition  of  the  term 
affiliate  contained  in  Subsection  II  of  the 
Proposed  Exemption,  Applicants  would 
be  unable  to  identify  all  its  affiliates. 
Accordingly,  the  Applicants  would  be 
unable  to  control  the  investment 
conduct  of  its  affiliates  in  order  to 
ensure  compliance  %vith  the  conditions 
contained  in  this  Exemption.  The 
Applicants  further  represent  that  under 
condition  number  2  of  Section  I  of  the 
Proposed  exemption,  the  definition  of 
the  term  affiliate  could  result  in 
investment  restrictions  applying  to  other 
venture  capital  partnerships  managed 
by  the  Applicants  which  may  make 
"follow-up"  investments  in  portfolio 
companies  with  the  Partnership.  This 
investment  restriction  could  also  apply 
to  mutual  funds  managed  by  Criterion 
Funds.  Inc.  and  to  pension  plans  for 
which  Criterion  Investment 
Management  Company  serves  as 
investment  adviser. 

The  Department  has  determined  that 
the  definition  of  affiliate,  particularly 
when  considered  under  condition 
number  2  of  Section  I  of  the  Proposed 
Exemption  may  have  been 
overrestrictive.  Therefore,  the  definition 
section  of  the  exemption  and  condition 
number  2  of  Section  I  of  the  final 
exemption  have  been  modified. 

Effective  Date:  This  exemption  will  be 
effective  July  1, 1984. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8971.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
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provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a}  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C..  this  27th  day 
of  November,  1984. 

Elliot  I.  Daniel, 

Acting  Assistant  Administrator  for 
Regulations  and  Interpretations.  Office  of 
Pension  and  Welfare  Benefit  Programs, 
Department  of  Labor. 

(FK  Doc.  84-31472  File  11-2»-84:  •:45  am] 

wuaM  cooc  4eie-2»4i 


Employee  Benefit  Plans;  Notice  to  the 
Public  Pursuant  to  Section  106  of  ttte 
President's  Reorganization  Plan  No.  4 
of  1978 

Pursuant  to  section  106  of  the 
President's  Reorganization  Plan  No.  4  of 
1978,  the  Department  of  the  Treasury  is 
required  to  notify  the  Department  of 
Labor  of  certain  actions  which  it 
proposes  to  take  under  certain 
provisions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act). 

On  November  15, 1984,  the 
Department  of  the  Treasury  notified  the 
Department  of  Labor  that  the 
Department  of  the  Treasury  intends  to 
publish  proposed  regulations  relating  to 
alternative  computation  methods  for 
benefit  accrual  under  qualified  plans 
under  section  411(b)(3)(A)  of  the  Internal 
Revenue  Code.  The  proposed 


regulations  would  apply  to,  among  other 
plans,  collectively  bargained  plans. 
Robert  A.  G.  Monks, 

Administrator,  Office  of  Pension  and  Welfare 
Benefit  Programs. 

(PR  Ooc  84-0I4SB  RM  n-»-S4:  MS  «b| 
MLUNO  COOC  4Sie-X»-M 


LEGAL  SERVICES  CORPORATION 

Grants  and  Contracts;  Request  for 
Comments  Pursuant  to  the  1985 
Recipient  Grant  and  Contract  Awards 

AQENCV:  Legal  Services  Corporation. 
action:  Notice. 

summary:  The  Legal  Services 
Corporation  was  established  pursuant  to 
the  Legal  Services  Corporation  Act  of 
1974.  Public  Law  93-355a.  88  Statute  378. 
42  U.S.C.  2996-2996(7).  as  amended. 
Public  Law  95-222  (December  28, 1977). 
Section  1007(f)  provides:  "At  least  thirty 
days  prior  to  the  approval  of  any  grant 
application  or  prior  to  entering  into  a 
contract  or  prior  to  the  initiation  of  any 
other  project,  the  Corporation  shall 
announce  publicly  •  •  •  such  grant, 
contract,  or  project  *  *  *". 

On  or  about  January  1, 1985,  the  Legal 
Services  Corporation  will  refund  grants 
and  contracts  to  its  recipient  programs 
for  the  delivery  and  for  support  of  the 
dehvery  of  legal  services  to  eligible 
clients.  The  Legal  Services  Corporation 
hereby  announces  publicly  that  it  is 
considering  the  grant  applications 
submitted  by  the  following 
organizations: 

Held  Programs 
Alabama 

Birmingham  Area  Legal  Services  in 

Binningham— $822,800 
Legal  Seivices  of  North  Central  Alabama, 

Inc.  in  Huntsville— $525,569 
Legal  Services  Corporation  of  Alabama,  Ina 

in  Montgomery— $4,980,406 


Alaska  Legal  Services  Corporation  in 
Anchorage — $1,520,230 

Arizona 

Pinal  &  Gila  Coimties  Legal  Aid  in  Coolidge— ' 

$207,366 
Coconino  County  Legal  Aid  in  Flagstaff— 

$96,980 
Community  Legal  Services,  Inc.  In  Phoenix — 

$1,745,603 
Papago  Legal  Services.  Ina  in  Sells— $176,421 
Southern  Arizona  Legal  Aid,  Inc.  in  Tucson — 

$l,0iai37 
DNA-People's  Legal  Services,  Inc.  in 

Window  Rock— $2,166,912 

Arkansas 

Ozark  Legal  Services  in  Fayettevllle — 
$459,084 


Western  Arkansas  Legal  Services,  Inc.  in  Fort 

Smith— $321,768 
Legal  Services  of  Arkansas,  Inc.  in  Little 

Rock— $956,625 
Central  Arkansas  Legal  Services,  Inc.  in  Little 

Rock— $866,642 
Legal  Seivices  of  Northeast  Arkansas.  Inc.  in 

Newport— $455,236 
East  Arkansas  Legal  Services  in  West 

Memphis — $890,074 

California 

Greater  Bakersfield  Legal  Assistance,  Inc.  in 

Bakersfield— $371,768 
Redwood  Legal  Assistance  in  Eureka'— 

$339,537 
Fresno-Merced  Counties  Legal  Services  in 

Fresno— $763,165 
Legal  Aid  Foundation  of  Long  Beach  in  Long 

Beach— $724,328 
Bet  Tzedek  Legal  Services  in  Los  Angeles — 

$100,578 
Legal  Aid  Foundation  of  Los  Angeles  in  Los 

Angele»-44.126,178 
Western  Center  on  Law  k  Poverty,  Inc.  in  Los 

Angeles— $1,068,444    . 
Legal  Aid  Society  of  Monterey  Cotinty  in 

Monterey— $191,060 
Napa  County  Legal  Assistance  Agency  in 

Napa— $109,694 
California  Indian  Legal  Service*  in 

Oakland— $727,960 
Charles  Houston  Bar  Association  )udicare 

Ser\-ice  Project  Inc.  in  Oakland— $143,743 
Legal  Aid  Society  of  Alameda  County  in 

Oakland— $1,455,176 
Channel  Counties  Legal  Services  Association 

in  Oxnard— $471,235 
San  Fernando  Valley  Neighborhood  Legal 

Services  in  Pacoima — $987,501 
Legal  Aid  Society  of  Pasadena  in  Pasadena— 

$1,055,984 
Legal  Aid  Society  of  San  Mateo  County  in 

Redwood  City— $473,452 
Contra  Costa  Legal  Services  Foundation  in 

Richmond— $434,416 
Inland  Counties  Legal  Services  in  Riverside — 

$1,323,308 
Legal  Services  of  Northern  California  in 

Sacramento— $1,416,077 
Legal  Aid  Society  of  San  Diego,  Inc.  in  San 

Francisco— $1,548,400 
California  Rural  Legal  Assistance,  Inc.  in  San 

Francisco— $4,554,630 
San  Fancisco  Neighborhood  Legal  Assistance 

Foundation  in  San  Francisco— -$1,427,106 
Bar  Association  of  San  Francisco's  Volunteer 

L«gal  Services  Program  in  in  San 

Francisco— $19,924 
Legal  Aid  Society  of  Santa  Qara  County  in 

San  lose— $859,345 
Legal  Aid  Society  of  Marin  County  in  San 

Rafael— $116,999 
Legal  Aid  Society  of  Orange  County  in  Santa 

Ana — $1,975,610 
Solano  Coiuity  Legal  Assistance  in  Vallejo— 

$188.85« 
Tulare/Kings  Counties  Legal  Services.  Inc  in 

Visalia— $389,789 
Legal  Aid  Society  of  Santa  Cniz  County.  Inc. 

in  Watsonville— $173^22 

Colorado 

Pikes  Peak  Legal  Services  in  Colorado 
Springs— $285,285 
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Colorado  Rani  l,«ga>  Services.  Inc.  i» 

Denver— $1.3ia2S3 
Legal  Aid  Society  of  Metrapolitaa  Denver  in 

Denver— Sl.109.999 
Pueblo  County  Legal  Servicee.  Inc.  in 

Pueblo— tie8.40e 


Connecticut  Legal  Services.  Inc.  in 

Middletown — $1,528,109 
Community  Renewal  Team  of  Greater 

Hartford.  Inc./Neighborhood  Legal 

Service*.  Inc.  in  Harford — S365,051 
Sooth  Centra]  Connecticut  Legal  Service*  in 

New  Haven — $822,778 

Daiawara 

Comimirity  Legal  Aid  Society,  Inc.  in 
Wilmington— $533,510 

District  of  CohmMa 

Neighborhood  Legal  Services  Program  in 

Washington— $1,542,890 
NRTA/AARP  Legal  Comsel  for  the  Eldarly  in 

Washington— $108,229 
Uiban  Law  Institate  of  tlM  Antioch  School  of 

Law  in  Washington — $446,788 

Florida 

Florida  Rural  Legal  Serviciis.  Inc  in  Bartow — 

$2,439,298 
Central  Florida  Legal  Services,  Inc  in 

Daytona  Beach— $774,597 
Legal  Aid  Services  of  Broward  County.  Inc.  in 

FL  Lauderdale— $716J>75 
Tliree  Rivers  Legal  Services,  Inc  in 

Gainesville— $533,354 
Jacksonville  Area  Legal  Aid.  Inc  in 

Jacksonville — $978,535 
Legal  Services  of  Greater  Miami.  Inc  in 

Miami— $1,952,829 
Withlacoochee  Area  Legal  Services.  Inc.  in 

Ocala— $308,533 
Greater  Orlando  Area  Legal  Services.  Inc.  in 

Orlando— $827,104 
Northwest  Florida  Legal  Services,  Inc  in 

Pensacola — $3''B.  "5 
Gulfcoast  Legal  Services,  Inc  in  St. 

Petersburg— $815,808 
Legal  Services  of  North  Florida.  Inc.  in 

Tallahassee — $792,573 
Bay  Area  Legal  Services., Inc  in  Tampa— 

$886,102  :    jr. 

G«as9a 

Atlanta  Legal  Aid  Society,  Inc  in  Atlanta — 

$1,834,067 
Georgia  Legal  Services  Pirogram  in  Atlanta — 

$8,162,560 

Gtiam 

Guam  Legal  Services  Corporation  In 

Anigua — $170,192 

Hawaii 

Legal  Aid  Society  of  Hawaii  in  Honolulu— 

$908,161 
Native  Hawaiian  Legal  Corporation  in 

Honolulu— $101,940 

Idaho 

Idaho  Legal  Aid  Servicei,  Inc.  in  Boise — 
$1,245,154 


Cook  County  Legal  Assistance  Foundation. 

Inc  in  River  Forest— $813,228 
Legal  Assistance  Foundation  of  Chicago  in 

Chicago— $4,943,590 
West  Central  Illinois  Legal  Assistance  in 

Galesburg— $1 50.374 
Prairie  State  Legal  Services.  Inc  in 

Rockford— $1,752,600 


Land  of  Lincoln  Legal  Aaaistance  Foundation, 
Inc  in  Alton— $2,49a843 


Legal  Ser\'ices  of  Maumee  Valley,  Inc  in  Fort 

Wayne— $281,432 
Legal  Services  Program  of  Greater  Gary,  Inc. 

in  Gary— $48ai7* 
Legal  Service*  Organization  of  Indiana.  Inc. 

in  Indianapolis    $2,636.558 
Legal  Services  Program  of  Northern  Indiana. 

Inc.  in  South  Bend— $817,547 

Iowa 

Legal  Services  Corporation  of  Iowa,  Inc.  in 

Des  Moines — $2,303,098 
Legal  Aid  Society  of  Polk  County  in  Des 

Moines — $380M6 

Kansas 

Kansas  Legal  Services,  Inc.  in  Topeka — 
$2,095,058 

Kentucky 

Cumberland  Trace  Legal  Services.  Inc  in 

Bowling  Green— $391747 
Northern  Kentucky  Legal  Aid  Society.  Inc.  in 

Covii^ton— $281,806 
Central  Kentucky  Legal  Services.  Inc,  in 

Lexington — $526,278 
Legal  Aid  Society,  Inc.  in  Louisville — 

$1,060,525 
Western  Kentucky  Legal  Services.  Inc  in 

Madisonville— $793,259 
Northeast  Kentucky  Legal  Services,  Inc  in 

Morehead— $448,61 1 
Appalachian  Research  and  Defense  Fund  in 

Prestonburg— $2,070,318 

Louisiana 

Central  Louisiana  Legal  Services.  Inc.  in 

Alexandria— $380,296 
Capital  Area  Legal  Services  Corporation  in 

Baton  Rouge— $987,855 
Southeast  Louisiana  Legal  Services 

Corporation  in  Hammond — $615,607 
Acadiana  Legal  Services  Corporation  in 

Lafayette— $1,114,789 
Southwest  Louisiana  Legal  Services.  Inc.  in 

Lake  Charles— $388,442 
North  Louisiana  Legal  Assistance 

Corporation  in  Monroe — $816,092 
Kisatchie  Legal  Services  Corporation  in 

Natchitoches — $329,981 
New  Orleans  Legal  Assistance  Corporation 

in  New  Orleans— $1,530,151 
Northwest  Louisiana  Legal  Services,  Inc.  in 

Shreveport— $646,206 

Main* 

Pine  Tree  Legal  Assistance.  Inc,  in  Portland — 
$1,398,505 

Matyland 

Legal  Aid  Bureaa,  Inc.  in  Baltimore — 

$3,327,038 

Massachusetts 

Greater  Boston  Legal  Services  in  Boston — 

$2,051,662 
Massachusetts  Law  Reform  Institute  in 

Boston— $466,386 


Volunteer  Lawyers  Project  of  the  Boston  Bar 

Association  in  Boston — $160,900 
Cansbridge  and  SomerviUe  Legal  Services. 

Inc.  in  Cambridge — $378,064 
South  Middlesex  Opportunity  Council  Inc./ 

South  Middlesex  Legal  Services.  Inc.  in 

Framingham — $189,334 
Legal  Services  for  Cape  Cod  and  Islands.  Inc 

in  Hyannis — $239,549 
Merrimack  Valley  Legal  Services.  Inc.  In 

Lowell— $3gai43 
Neighborhood  Legal  Services.  Inc  in  Lynn — 

$278^795 
Southeastern  Massachusetts  Legal 

Assistance  Corporation  in  New  Bedford — 

$617,452 
Western  Massachusetts  Legal  Services.  Inc. 

in  Springfield — $856,772 
Legal  Assistance  Corporation  of  Central 

Massachusetts  in  Worcester — $470,291 

Michigan 

Legal  Services  of  Southeastern  Michigan  in 

Ann  Arboi^-$446.622 
Legal  Services  Organization  of  Soutbcentral 

Michigan  in  Battle  Creek— $191,795 
Michigan  Migrant  Legal  Assistance  Project. 

Inc.  in  Berrien  Springs — $447,793 
Michigan  Legal  Services  in  Detroit — $427,039 
Wayne  County  Neighborhood  Legal  Services 

in  Detroit— $2,564,360 
Legal  Services  of  Eastern  Michigan  in  Flint — 

$917,358 
Legal  Aid  of  Western  Michigan  in  Grand 

Rapids— $810,847 
Legal  Aid  Bureau  for  Southwestern  Michigan, 

Inc.  in  Kalamazoo — $321,519 
Legal  Aid  of  Central  Michigan  in  Lansing — 

$401,442 
Lakeshore  Legal  Services,  Inc  in  Mt. 

Clemens — $465,877 
Oakland  Livingston  Legal  Aid  in  Pontiac — 

$452,548 
Berrien  County  Legal  Services  Bureau.  Inc  in 

St.  Joseph— $176,904 
Upper  Peninsula  Legal  Services.  Inc.  in  Sauit 

Ste.  Marie— $800,608 

Micronesia 

Micronesian  Legal  Services  Corporation  in 
Saipan— $886,840 

Minaeaota 

judicare  of  Anoka  County,  Inc.  in  Anoka — 

$69,543 
Anishinabe  Legal  Services.  Inc.  in  Cass 

Lake— $190,671 
Legal  Aid  Service  of  Northeastern  Minnesota 

in  Duluth— $380,855 
Central  Minnesota  Legal  Services  in 

Minnea  polls — $1 ,080,429 
Northwest  Minnesota  Legal  Services,  Inc.  in 

Moorhead— $451 ,908 
Southern  Minnesota  Regional  Legal  Services, 

Inc.  in  St.  Paul— $1,526,242 

Mississippi 

South  Mississippi  Legal  Services  Corporation 

in  Biloxi— $633,160 
Judicare  of  Mississippi,  Inc.  in  Columbus — 

$133,164 
East  Mississippi  Legal  Services  Corporation 

in  Forest— $572,285 
Southeast  Mississippi  Legal  Services 

Corporation  in  Hattiesburg — $492,303 
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Central  Mississippi  Legal  Services 
Corporation  in  Jackson — $909,482 

Southwest  Mississippi  Legal  Services 
Corporation  in  McComb— $499,622 

North  Mississippi  Rural  Legal  Services  In 
Oxford— $2,648,765 

Missouri 

Mid-Missouri  Legal  Services  Corporation  in 

Columbia— $310,387 
Legal  Services  of  Northeast  Missouri,  Inc.  in 

Hannibal— $223,856 
Legal  Aid  of  Western  Missouri  in  Kansas 

City— $1,598,653 
Meramac  Area  Legal  Aid  Corporation  in 

Rolla— $274,820 
Legnl  Services  of  Eastern  Missouri,  Inc,  in  St, 

Louis— $1,435,078 
Southeast  Missouri  Legal  Services,  Inc,  in 

Charleston— $582,912 
Legal  Aid  of  Southwest  Missouri  in 

Springfield— «621, 654 

Montana 

Montana  Legal  Services  Association  in 
Helena— $1,016,026 

Nebraska 

Legal  Services  of  Southeast  Nebraska  in 

Lincoln — $359,641 
l.«gal  Aid  Society,  Inc.  in  Omaha — $631,864 
Western  Nebraska  Legal  Services.  Inc  in 

Scottsbluff— $557,639 

Nevada 

Nevada  Legal  Services  In  Carson  City — 

$582,201 
Washoe  Legal  Services  in  Sparks — $126,897 

New  Hampshire 

New  Hampshire  Legal  Assistance  in 

Concord— $654,165 
New  Hampshire  Bar  Association/New 

Hampshire  Pro  Bono  Referral  System  in 

Concord — $89,056 

New  Jersey 

Cape-Atlantic  Legal  Services.  Inc.  in  Atlantic 

City— $244,723 
Warren  County  Legal  Services  in  Belvldere — 

$44,088 
Camden  Regional  Legal  Services.  Inc.  in 

Camden— $1,113,771 
Union  County  Legal  Services  Corporation  in 

Elizabeth— $293,458 
Hunterdon  County  Legal  Services 

Corporation  in  Flemington — $39,460 
Bergen  County  Legal  Services  in 

Hackensack — $270,647 
Hudson  County  Legal  Services  Cor{>oration  in 

New  Jersey— $728,249 
Legal  Aid  Society  of  Morris  County  in 

Morristown — $110,207 
Essex-Newark  Legal  Services  Project  Inc.  in 

Newark— $1,172,359 
Middlesex  County  Legal  Services 

Corporation  in  New  Brunswick — $293,322 
Legal  Services  of  New  Jersey.  Inc.  in  New 

Brunswick — $204,317 
Passaic  County  Legal  Aid  Society  in 

Paterson — $440,796 
Somerset-Sussex  Legal  Services  in 

Somerset— $161,241 
Ocean-Monmouth  Legal  Services.  Inc.  in 

Toms  River— $506,104 
Legal  Aid  Society  of  Mercer  County  in 

Trenton— $311,607 


New  Mexico 

Legal  Aid  Society  of  Albuquerque.  Inc.  in        ' 

Albuquerque — $539,186 
Indian  Pueblo  Legal  Services  in  Bernalillo — 

$347,145 
Southern  New  Mexico  Legal  Services,  Inc,  in 

Las  Cruces — $738,995 
Northern  New  Mexico  Legal  Services,  Inc,  in ' 

Santa  Fe— $686,958 

New  York 

Legal  Aid  Society  of  Noriheastem  New  York, 

Inc  in  Albany— $845,056 
Oak  Orchard  Legal  Services.  Inc  in  Albion—' 

$143,328 
Southern  Tier  Legal  Services  in  Bath — 

$292,430 
Broome  Legal  Assistance  Corporation  in 

Binghamton — $187,804 
Neighborhood  Legal  Services,  Inc.  in 

Buffalo— $824,067 
Chemung  County  Neighborhood  Legal 

Services,  Inc,  in  Elmira — $228,735 
Mid-Mohawk  Legal  Services.  Inc  in  Fonda — 

$121,413 
Nassau/Suffolk  Law  Services  Committee.  Inc. 

in  Hempstead— $1,125,667 
Chautauqua  County  Legal  Services.  Inc  in 

Jamestown — $124,089 
Legal  Aid  Society  of  Rockland  County.  Inc  in 

New  City— $141,343 
Community  Action  for  Legal  Services.  Inc.  in 

New  York— $10,9?4,833 
The  Legal  Aid  Society — Community  Law 

Offices  in  New  York— $50,569 
Niagara  County  Legal  Aid  Society,  Inc  in 

Niagara  Falls— $154,107 
North  Country  Legal  Services,  Inc.  in 

Plattsburgh— $314,468 
Mid-Hudson  Legal  Services,  Inc  in 

Poughkeepsie — $615,586 
Farmworker  Legal  Services  of  New  York,  Inc 

in  Rochester— $283,432 
Monroe  County  Legal  Assistance  Corporation 

in  Rochester— $1,066,907 
Legal  Services  of  Central  New  York.  Inc  in 

Syracuse— $681 .008 
Legal  Aid  Society  of  Oneida  Coimty,  Inc.  in 

Utica— $472,186 
Westchester  Legal  Services.  Inc.  in  White 

Plains— $644,409 

North  Carolina  ' 

Legal  Services  of  Southern  Piedmont  Inc  in 

Charlotte— $647,894 
North  Central  Legal  Assistance  Program  in 

Durham — $520,333 
Legal  Services  of  North  Carolina,  Inc  In 

Raleigh— $6,233,821 
Legal  Aid  Society  of  Northwest  North 

Carolina,  Inc.  in  Winston-Salem — $487,320 

North  DakoU 

Legal  Assistance  of  North  Dakota,  Inc  in 

Bismarck — $853,470 
North  Dakota  Legal  Services.  Inc.  in  New 

Town— $123,059 

Ohio 

Western  Reserve  Legal  Services  In  Akron — 

$513,162 
Stark  County  Legal  Aid  Society  in  Canton — 

$247,133 
Legal  Aid  Society  of  Cincinnati  in 

Cincinnati— $87a931 


Council  for  Economic  Opportunities  in 

Greater  Cleveland/Legal  Aid  Society  of 

Cleveland  in  Cleveland— $1,686,969 
Legal  Aid  Society  of  Columbus  in 

Columbus— $953,700 
Ohio  State  Legal  Services  Association  in 

Columbus — $1,432,975 
Legal  Aid  Society  of  Dayton  in  Dayton — 

$482,754 
Legal  Aid  Society  of  Lorain  County.  Inc  in 

Elyria— $176,584 
Butler-Warren  Legal  Assistance  Association 

in  Hamilton— $244,598 
Allen  County-Blackhoof  Ares  Legal  Services 

Association  in  Lima — $257,996 
Central  Ohio  Legal  Aid  Society,  Inc  in 

Newark— $232,437 
Rural  Legal  Aid  Society  of  West  Central  Ohio 

in  Springfield— $451,005 
Advocates  for  Basic  Legal  Equality,  Inc.  in 

Toledo— $850,554 
The  Toledo  Legal  Aid  Society  in  Toledo— 

$242,313 
Wooster- Wayne  Legal  Aid  Society,  Inc  in 

Woosfer— $65,090 
Northeast  Ohio  Legal  Services  in 

Youngstown— $554,465 

Oklahoma 

Legal  Aid  of  Western  Oklahoma,  Inc  in 

Oklahoma  City— $1,949,666 
Oklahoma  Indian  Legal  Services,  Inc  in 

Oklahoma  City— $289,497 
Legal  Services  of  Eastern  Oklahoma,  Inc  in 

Tulsa— $1,528,881 

Oregon 

Lane  County  Legal  Aid  Service,  Inc  in 

Eugene— $267,223 
Legal  Aid  Service — Multnomah  Bar 

Association.  Inc.  in  Portland — $488,260 
Oregon  Legal  Services  Corporation  in 

Portland— $1,780,083 
Marion-Polk  Legal  Aid  Service,  Inc  in 

Salem— $206,188 

Pennsylvania 

Blair  County  Legal  Services  Corporation  in 

Altoona— $116,219 
Lehigh  Valley  Legal  Services,  Inc  in 

Allentown— $282,773 
Bucks  County  Legal  Aid  Society  in  Bristol— 
,     $211,913 

Legal  Services,  Inc.  in  Carlisle— $199,027 
Delaware  County  Legal  Assistance 

Association  in  Chester — $493,155 
Northwestern  Legal  Services  in  Erie — 

$540,685 
Laurel  Legal  Services.  Inc.  in  Greensburg — 

$469,727 
Southern  Alleghenys  Legal  Aid.  Inc  in 

Johnstown — $278,261 
Central  Pennsylvania  Legal  Services  in 

Lancaster— $867,081 
Montgomery  County  Legal  Aid  Service  in 

Norristovtm— $232,198 
Community  Legal  Services,  Inc  in 

Philadelphia— $2,655,670 
Neighborhood  Legal  Services  Association  in 

Pittsburgh— $1,405,341 
Schuylkill  County  Legal  Services  Pottsvill^— 

$158,294 
Northern  Pennsylvania  Legal  Services.  Inc.  in 

Scranton — $335,978 
Keystone  Legal  Services,  Inc  in  State 

College— ^06,939 
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Southwestern  Rennsjrtvania  Legal  Aid 

Society,  Inc.  in  Washington— -$453,942 
Legal  Aid  of  Chester  County  in  West 

Che8ter-$152.7W 
Legal  Services  of  Northeastern  Pennsyivania. 

Inc.  in  Wilkes-Barre— $362^1 
Susquehanna  Legal  Services  in 

Williamsport— t373.a00 

PuMto  Rico 

Puerto  Rico  Legal  Servi^s,  Inc.  in  Santurce — 

$15,499,154 
Santurce  Law  Office,  bac  in  Santurce — 

$386,268 

Rhodelsiand  f: 

Rhode  Island  Legal  Services.  Inc  in 
Providence— $851,536 

South  Carotina 

Neighborhood  Legal  Assistance  Program.  Inc. 

in  Charleston— $1,354,537 
Palmetto  Legal  Services  hi  Columbia — 

$1,247,274 
Carolina  Regional  Legal  Services  Corporation 

in  Florence — $263,313 
Legal  Services  Agency  of  Western  Carolina. 

Inc.  in  Greenville — $637,274 
Legal  Services  of  the  Fourth  Judicial  Circuit. 

Ina  in  Hartsville — $446,720 
Piedmont  Legal  Services.  Inc.  in 

Spartanburg — $619,783 

South  DakoU 

Dakota  Plains  Legal  Services.  Inc.  in 

Mission — $93Z397 
Black  Hills  Legal  Services,  Inc.  in  Rapid 

City— $183,168 
East  River  Legal  Services  Corporation  in 

Sioux  Falls— $492,466 

Tennesaee 

Southeast  Tennessee  Legal  Services.  Inc  in 

Chattanooga— $606,224 
Legal  Services  of  South  Central  Tennessee. 

Inc.  in  Columbia — $513,534 
West  Tennessee  Legal  Services.  Inc.  in 

fackson— $780,046 
Legal  Services  of  Upper  East  Tennessee.  Inc 

lohnson  City — $731,606 
Knoxville  Legal  Aid  Society  in  Knoxville — 

$543,512 
Memphis  Area  Legal  Services.  Inc  in 

Memphis— $1,499,513 
Legal  Services  of  Middle  Tennessee,  Inc  in 

Nashville— $1,063,258 
Rural  Legal  Services  of  Tennessee.  Inc  in 

Oak  Ridge— $725,864 

Texas 

Legal  Aid  Society  of  Central  Texas  in 

Austin— $1,436,879 
Coastal  Bend  Legal  Services.  Inc  in  Corpus 

Christj— $813,203 
North  Central  Texas  Legal  Services 

Foundation.  Inc  in  Dallas — $1,510,552 
El  Paso  Legal  Assistance  Society  in  EI  Paso— 

$792,793 
West  Texas  Legal  Services  in  Fort  Worth — 

$2,755,905 
Gulf  Coast  Legal  Foundation  in  Houston — 

$2,794,928 
Laredo  Legal  Aid  Society,  Inc.  in  Laredo — 

$253,403 
East  Texas  Legal  Services.  Inc  in 

Nacogdoches — $2,291,565 
Bexar  County  Legal  Aid  Association  in  San 

Antonio— $1,360,880 


Heart  of  Texas  Legal  Services  Corporation  in 

Waco— $401  MS 
Texas  Rural  Legal  Aid.  Inc  in  Weslaco — 

$4,143,165 

Utah 

Utah  Legal  Services.  Inc  in  Salt  Lake  City — 
$1,271,018 

Vermont 

Vermont  Legal  Aid.  Inc  in  Burlington — 
$701,555 

Vifgiiiia 

Legal  Services  of  Northern  Virginia  in 

Arlington— $444,781 
Client  Centered  Legal  Services  of  Southwest 

Virginia.  Inc.  in  Castlewood — $430,293 
Charlottesville-Albemarle  Legal  Aid  Society 

in  Charlottesville— $172,139 
Legal  Aid  Society  of  New  River  Valley.  Inc  in 

Chri8tiansburg—$1 56.51 7 
Rappahannock  Legal  Services.  Inc  in 

Fredericksburg — $314,992 
Peninsula  Legal  Aid  Center.  Inc.  in 

Hampton— 5496,995 
Blue  Ridge  Legal  Services,  inc  in 

Harrisonburg — $257,162 
Virginia  Legal  Aid  Society,  Inc.  in 

Lynchburg — $840,919 
Southwest  Virginia  Legal  Aid  Society,  Inc  in 

Marion— $233,938 
Tidewater  Legal  Aid  Society  in  Norfolk — 

$800,998 
Petersburg  Legal  Aid  Society.  Inc.  in 

Petersburg— $153,831 
Central  Virginia  Legal  Aid  Society  in 

Richmond— S508,335 
Virginia  Poverty  Law  Center  in  Richmond — 

$229,360 
Legal  Aid  Society  of  Roanoke  Valley  in 

Roanoke— $341,295 

Virgin  islands 

Legal  Services  of  the  Virgin  Islands.  Inc.  in 
Christiansted.  St.  Croix— $443,098 

Wasbington 

Evergreen  Legal  Services  in  Seattle — 

$3,182,948 
Spokane  Legal  Services  Center  in  Spokane — 

$354,126 
Puget  Sound  Legal  Assistance  Foundation  in 

Tacoma— $499,140 

West  Virginia 

Appalachian  Research  and  Defense  Fund. 

Inc.  in  Charleston — $824,397 
Legal  Aid  Society  of  Charleston  in 

Charleston— $394,195 
West  Virginia  Legal  Services  Plan,  Inc.  in 

Charleston— $1,348,158 
North  Central  West  Virginia  Legal  Aid 

Society  in  Morgantown — $300,204 

Wiscoasin 

Legal  Services  of  Northeastern  Wisconsin. 

Inc  in  Green  Bay— $516,730 
Western  Wisconsin  Legal  Services.  Inc  in 

LaCrosse— $365,719 
Legal  Action  of  Wisconsin.  Inc  in  Madison — 

$1,732,075 
Wisconsin  Judicare.  Inc.  in  Wausau — 

$982,663 

Wyoming 

Legal  Aid  Services.  Inc.  in  Casper — $285,273 


Legal  Services  for  Southeastern  Wyoming.       ' 

Inc.  in  Cheyenne — $133,272 
Wind  River  Legal  Services,  inc  Fort 

Washakie— $40,593 

National  Support  Centers 

National  Consumer  Law  Center  in  Boston. 

Massachusetts — $683,372 
Center  for  Law  and  Education,  Inc  in  Boston. 

Massachusetts — $608,362 
Center  on  Social  Welfare  Policy  and  Law  in 

New  York,  New  York— $699,177 
National  Employment  Law  Project,  Inc  in 

New  York,  New  York— $526,727 
Food  Research  and  Action  Center  in 

Washington,  D.C— $63,280 
Mental  Health  Law  Project  in  Washington. 

DC— $95,421 
Migrant  Legal  Action  Program  in  Washington, 

D.C— $572,308 
National  Social  Science  and  Law  Center  in 

Washington,  DC— $320,722 
National  Veterans'  Legal  Services  Project 

Inc.  in  Washington.  D.C— $95,421 
Native  American  Rights  Fund  in  Boulder. 

Colorado— $260,325 
National  Economic  Development  and  Law 

Center  in  Berkeley,  California — $428,522 
National  Housing  and  Community 

Development  Law  l*roject.  Inc.  in  Berkeley, 

California — $740,713 
National  Center  for  immigrants'  Rights  Legal 

Aid  Foundation  of  Los  Angeles  in  Los 

Angeles,  California — $171,813 
National  Health  Law  Program  in  Los  Angeles. 

California— $637,280 
National  Senior  Citizen  Law  Center  in 

Washington,  D.C— $616,057 
National  Center  for  Youth  Law  in  San 

Francisco.  California — $632,319 


Cleatingho 

National  Clearinghouse  for  Legal  Services  in 
Chicago,  Illinois — $842,916 

DATE:  All  comments  related  to  this 
action  must  be  received  by  the  Office  of 
Field  Services  of  the  Legal  Services 
Corporation  within  thirty  (30)  calendar 
days  of  publication  of  this  notice. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

Gene  M.  Potack,  Director,  Office  of  Field 
Ser\'ices,  Legal  Services  Corporation, 
733  Fifteenth  Street.  NW..  Washington, 
D.C.  20005.  (202)  272^1080. 

SUPPLEMENTARY  INFORMATION:  The 

Legal  Services  Corporation  is  a  private 
non-membership,  nonprofit  corporation, 
established  by  Congress  in  the  Legal 
Services  Corporation  Act  of  1974,  Public 
Law  93-355  and  amended  in  1977  by 
Public  Law  95-222,  The  Corporation  is 
funded  solely  by  an  annual  federal 
appropriation.  "The  purpose  of  the 
Corporation  is  to  provide  financial 
support  to  independent  legal  services 
providers  located  in  the  continental 
United  States  and  its  possessions.  These 
legal  services  organizations  provide  free 
legal  assistance  in  non-criminal  matters 
or  proceedings  to  persons  financially 
unable  to  afford  legal  assistance. 
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Such  fmancial  support  is  provided  in 
the  form  of  grant*  and  contracts,  ussally 
for  a  twelve-month  calendar  period,  and 
is  uaed  priaurily  to  fund  the  oosts  of  the 
direct  delivery  of  legal  services  to  the 
eligible  client  population.  Certain 
funding  is  also  earmarked  far  aiigrant 
and  Native  American  persons  because 
of  their  distinct  legal  problems.  The 
Legal  Services  Corporation  also  funds 
separate  National  Support  Centers;  the 
National  Clearinghouse  for  Legal 
Services;  and  provides  other 
supplementary  funding  to  programs  for 
legal  research,  training,  and  other 
technical  assistance.  The  total  amount 
of  funding  is  noted  above.  The  above 
referenced  amounts  also  reflect  the 
formula  distribution  of  funding  as 
required  by  the  1985  LSC  Appropriations 
Bill.  Pub.  L  98-«ll. 
Donald  P.  Begard, 

President,  Legal  Servfces  Corpomtion. 
November  28. 1984. 
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NATIONAL  SCIENCE  FOUNDATION 

Forms  Submitted  for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer:  Herman  G. 
Fleming.  (202)  357-9421. 

OMB  Desk  Officer  Carlos  Tellez. 
(202)  395-7340. 

Title:  1985  Survey  of  Doctorate 
Recipients.  . 

Affected  Public:  Individuals. 

Number  of  Responses:  24.000 
respondents;  total  of  8,000  burden  hours. 

Abstract  The  information  provided  in 
this  survey  will  enable  the  National 
Science  Foundation  to  comply  with  the 
legislative  requirement  to  collect 
information  about  scieDtific  and 
technical  personnel  that  may  be  used  in 
policy  and  planning  activities  by  private 
indistry,  educational  institutions,  and 
government  agencies. 

Dated:  November  27, 1964. 
HennaB  G.  nenmig, 

NSFrteports  Clearance  Of  freer. 
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NUCLEAR  REGULATORY  COMMISSION 

Advisory  Committee  on  Reector 
Ssfegusrds;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 


Energy  Act  (42  U.S.C.  2089, 2Z32b),  the 
Advisory  Commitlee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
December  t$-15, 1984.  in  Room  1048, 
1717  H  Street  NW.,  Wasliit^gton,  DC. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  November  14, 
1984. 

Tlie  agenda  for  (he  sobfect  moeting 
will  be  as  follows: 

Thursday.  December  13.  Iin4 

8:30  ajn.-e:4S  e.mj  Report  ofACRS 
Chairman  (Open^The  ACRS  Chairman 
will  report  briefly  on  items  of  cwrent 
interest 

8:45  a.m.-12:30  pjn.:  Hope  Creek 
Generating  Station,  Unit  1  (Open)  The 
Committee  will  consider  the  request  for 
an  operating  license  for  the  focility. 
Members  of  the  NRC  Staff  and 
representatives  of  the  Applicant  will 
partici|>ate. 

Portions  of  this  session  will  be  dosed 
as  necessary  to  discuss  Proprietwy 
Information  related  to  this  project  and  to 
discuss  Safeguards  Information,  as 
appropriate. 

1:30  pjn.~£:45  pjn.:  Hope  Creek 
Generating  Station,  Unit  1  (OpenJ — The 
members  of  the  Committee  will  consider 
the  request  for  an  operating  license  for 
this  facility.  Representatives  of  the  NRC 
Staff  and  the  Applicant  will  participate. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  related  to  this  project  and  to 
discuss  Safeguards  Information,  as 
appropriate. 

2:45 p.ni.-3:15 p.m.:  Future  ACRS 
Activities  (Open) — The  members  will 
discuss  anticipated  ACRS  subcommittee 
activity  and  proposed  items  for  full 
Committee  consideration. 

3:15  p.m.-5:15  p.m.:  Quantitative 
Safety  Goah  {Open) — ^T1«  members  will 
hear  and  disctiss  reports  of  its 
Subcommittee  and  the  NRC  Staff 
regarding  the  trial  sse  over  s  two-year 
period  of  proposed  quantitative  safety 
goals  for  nuclear  power  plants. 

5:15  pjn.--6:00  p.m^  Systematic 
Evaluation  Program  (Open) — ^The 
members  wiU  hear  the  report  of  its 
Subcommittee  regarding  the  seismic 
portion  of  the  SEP  for  the  San  Onofre 
Nuclear  Generating  Station.  Unit  1, 
Members  of  the  NRC  Staff  and  the 
licensee  will  participate  as  appropriate. 

Friday,  December  14, 19M 

8:30  a.m.-10:30  a.m.:  Fire  Protection 
Features  (Open) — The  members  of  the 
Committee  will  hear  and  discuss  a 
briefing  by  representatives  of  the  NRC 
Staff  on  the  recommendations  of  its 
Steering  Committee  on  Fire  Protection 
policy.  Representatives  of  the  nudear 
industry  will  partitnpate.  as  appropriate. 


1090  e.m.-n.-45  turn.:  NRC  Safety 
Research  Program  and  Budget  (Open/ 
Closed) — ^The  members  of  the 
Committee  will  discuss  portions  of  the 
proposed  ACRS  report  to  the  U.S. 
Congress  regarding  the  proposed  NRC 
Safety  Research  Program  and  Budget  for 
FY  1988-87. 

Portions  of  this  session  will  be  closed 
as  required  under  Exemption  9(B)  to 
discuss  the  potential  elimination  or 
reduction  of  specific  portions  of  the 
research  program.  Premature  disclosure 
of  the  possible  curtailment  or 
elimination  of  any  contract  could  restilt 
in  an  inability  to  retain  key  personnel 
and  thereby  frustrate  the  Commission's 
ability  to  continue/complete  affected 
programs  effectively. 

11:45  OML-IZOO  noon:  ACRS 
Activities  (dosed)— The  mesibeis  will 
discuss  the  qualifications  of  candidates 
proposed  for  selection  as  ACRS  Officers 
during  CY  1985. 

This  portion  of  the  meeting  will  be 
closed  to  discuss  information  which,  if 
discussed  in  public  would  represent  an 
unwarranted  invasion  of  personal 
privacy. 

1:00  pjn.-ZiX)  p.m.:  ACRS 
Subcommittee  Activity  (Open) — ^The 
Committee  will  hear  aind  discuss  the 
reports  of  designated  ACRS 
subcommittees  regarding  current 
activities  on  safety-related  matters, 
including  the  piping  and  use  of  highly 
combustible  gases  in  vital  areas,  use  of 
cast  stainless  sted  in  nuclear  power 
plant  systems,  and  systems  interactions 
in  nuclear  power  plants. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietaty 
Information  applicable  to  the  matters 
being  discussed. 

2:00  p.m.-3:00  p.m.:  ACRS  Reports  to 
A7?C  {Open}^The  members  will  discnss 
a  proposed  report  to  the  NRC  regarding 
the  two-year  trial  use  of  quantitative 
safety  goals  as  a  mechanism  for 
regulation  of  nuclear  facihties. 

Satiaday,  Oecaanber  15. 1984 

8:30  a.m.-10:30 a.m.:  ACRS  Reports  to 
NRC  (Open) — ^The  members  will  discuss 
proposed  reports  to  the  NRC  regarding 
items  considered  during  this  meeting, 
including  the  Hope  Creek  Generating 
Station,  Unit  1  operating  license. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  Proprietary 
Information  and  Safeguards  Information 
applicable  to  the  matters  being 
discussed. 

10:30  a.m.-12:00  noon:  ACRS 
Subcommittee  Activity  (Open) — The 
members  will  hear  and  discuss  reports 
regarding  recent  activities  of  designated 
ACRS  subcommittees,  including  quality 
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assurance  in  the  design  and  construction 
of  nuclear  power  plants,  steam 
generator  overfill  in  nuclear  facilities, 
ACRS  activities,  and  ACRS  procedures. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  matters  that 
relate  to  the  internal  personnel  rules  and 
practices  of  the  agency  and  information 
the  release  of  which  would  represent  an 
unwarranted  invasion  of  personal 
privacy. 

IM) p.m.-2.iX) p.m.:  ACRS  Reports  to 
NRC  (Open) — ^The  members  will  discuss 
a  proposed  report  to  the  NRC  regarding 
the  use  of  Designated  Representatives 
as  a  QA  measure  in  the  design  and 
manufacture  of  nuclear  power  plant 
components  and  systems. 

2.iX)  p.m.-2:45  pjn.:  Activities  of  ACRS 
Members  (Open) — ^Members  of  the 
Committee  will  report  on  matters 
discussed  during  a  recent  technical 
exchange  meeting  with  representatives 
of  Japanese  nuclear  industry,  nuclear 
development,  and  regulatory  bodies. 

Portions  of  this  session  will  be  closed 
to  discuss  information  provided  in 
confidence  by  a  foreign  source. 

2:45 p.m.-3:30 p.m.:  ACRS  Reports  to 
NRC  (Open) — The  members  will 
complete  discussion  of  reports  to  the 
NRC  regarding  matters  considered 
during  this  meeting  and  generic  issues 
applicable  to  the  NRC  regulatory 
process. 

Portions  will  be  closed  as  necessary 
to  discuss  Proprietary  and  Safeguards 
Information  related  to  the  matters  being 
discussed  and  information  related  solely 
to  the  internal  personnel  rules  and 
practices  of  the  agency. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  3, 1984  (49  FR  193).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director, 
R.F.  Fraley,  prior  to  the  meeting.  In  view 
of  the  possibiltiy  that  the  schedule  for 


ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facihtate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACRS  Executive  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L.  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  related  solely  to  the  internal 
personnel  rules  and  practices  of  the 
agency  (5  U.S.C.  552b(c)(2)),  Safeguards 
Information  which  addresses  details  of 
the  applicant's  security  measures  (5 
U.S.C.  552b(c)(3).  Proprietary 
Information  (5  U.S.C.  552b(c)(4)), 
information  provided  in  confidence  by  a 
foreign  source  (5  U.S.C.  552b(c)(4), 
information  the  release  of  which  would 
represent  an  unwarranted  invasion  of 
personal  privacy  (5  U.S.C.  552b(c)(6). 
and  information  the  premature  release 
of  which  would  be  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action  (5  U.S.C.  552b(c)(9){B)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265), 
between  8:15  a.m.  and  5:00  p.m.  e.s.t. 

Dated:  November  Z7, 1984. 
lohn  C.  Hoyle. 

Advisory  Committee  Management  Officer. 

|FR  Doc-  M-31441  Filed  11-2»-«4:  S:4S  *m| 
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Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on  Gessar 
11  and  Reliability  and  Probabilistic 
Assessment;  Meeting 

The  ACRS  Subcommittees  on 
GESSAR  II  and  Reliability  and 
probabilistic  Assessment  will  hold  a 
combined  meeting  on  December  4  and  5, 
1984,  at  the  Hyatt  at  Los  Angeles 
Airport,  6225  West  Century  Blvd..  Los 
Angeles,  CA.  Notice  of  this  meeting  was 
published  Wednesday,  November  14, 
1984  (49  FR  45083). 

The  meeting  will  be  open  to  public 
attendance  except  those  portions  that 
may  be  closed  to  discuss  proprietary 
information  regarding  the  General 
Electric  Standard  Safety  Analysis 
Report. 

"The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Tuesday,  December  4. 1984 — 8:30  a.m. 
until  the  conclusion  of  business 


Wednesday,  December  5. 1984 — 8:30 
a.m.  until  the  conclusion  of  business 
This  will  be  the  second  in  the  current 
series  of  meetings  to  review  the  General 
Electric  Standard  Safety  Analysis 
Report  to  extend  the  Final  Design 
Approval  so  that  it  will  be  applicable  to 
future  plants.  Items  carried  over  from 
the  October  1984  meeting  will  be 
considered.  The  meeting  will  also  focus 
on  the  GESSAR  II  treatment  of  severe 
accidents  and  the  Probabilistic  Risk 
Assessment  performed  in  connection 
with  the  GESSAR  II  design. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
ava'lable  to  the  Committee.  Recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Subcommittee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS  staff 
member  named  below  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  will  exchange  preliminary 
views  regardhig  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  General 
Electric  Company.  NRC  Staff,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Richard  Major  (telephone  202/634-1413) 
between  8:15  a.m.  and  5:00  p.m..  e.s.t. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  November  26, 1984. 

Morton  W.  Ubarkin, 

Assistant  Executive  Director  of  Project 
Review. 

|FR  Doc  04-31442  FiM  11-19-M:  S:4S  am] 
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Raglenai  State 


OfUcers' 


On  December  5  and  6. 1984,  the 
Nuclear  Regulatory  Commission  (NRCJ 
will  sponsor  a  regional  meeting  with  &e 
Governar-appointed  State  T.i.ninr»ri 
Officers  from  Illinoi&,  ladiaiia,  Iowa. 
Michigan,  Minnesota,  Missouri  Ohia 
and  Wiscon&in.  Hie  subjects  which  will 
be  discussed  include  waste 
management,  transportation,  inspection 
of  spent  fuel  shipments,  emergency 
response  as  weR  as  other  items  of 
mutual  regulatory  biterest. 

The  meeting  win  be  conducted  at  the 
NRC  Region  III  office.  799  Roosevelt 
Road,  Building  4,  Glen  EDyn.  Illinois. 
The  meeting  is  open  to  the  public  for 
attendance  and  observatioa  and  will 
take  place  from  10:00  a.m.  until  4:30  pjn. 
on  Wednesday,  December  5,  and  from 
8:30  a.m.  until  1:00  p.m.  on  Thursday, 
December  6, 19B4. 

Questions  regarding  this  meeting 
should  be  directed  to  Roland  Lickus,  at 
(312)700-5666. 

Dated  at  Glea  Ellyn.  Ulinots  this  2l8t  day  of 
Noveiiil>er.  1964. 

For  the  Nuclear  Regulatory  Commission. 
lamaa  G.  Kamiter, 

Regional  Administrator. 

|FR  Doc  M-3t44S  FHcd  11-Zi-St:  ft45  ami 
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SECURITIES  AMD  EXCHANGE 
COMMISSION 

(Release  No.  23496;  70-7043] 

Georgia  Power  Co.;  Proposed 
Issuance  o>f  Rrst  Mortgage  Bonds  for 
Sinking  Ftmd  Purposes  and  Exception 
From  Competitive  Bidding 

Geoigia  Power  Company  ("Georgia"), 
333  Piedmont  Avenue.  NE..  Atlanta. 
Georgia  3030B,  a  public-utility  subsidiary 
of  The  Soulbem  Company,  a  registered 
holding  company,  has  filed  a  proposal 
with  this  Commission  pursuant  to 
sectioHS  6(a)  and  7  of  the  Pubhc  Utility 
Holding  Company  Act  of  \93S  ("Act") 
and  Rule  5G(a)(5]  thereunder. 

Georgia  proposes  to  issue  (i.e.,  obtain 
the  authentication  and  delivery  thereof 
by  its  trustee)  up  to  $35,332,000  principal 
amount  of  First  Mortgage  Bonds  3%% 
Series  due  1985  (the  "Bonds")  and  to 
surrender  such  Bonds  to  the  trustee 
under  the  Indenture  of  Georgia  ta 
satisfy,  in  whole  or  is  part,  the  siiJdng 
fund  requirement  provided  for  in  its 
Indenture  to  be  satisfied  oa  or  prior  to 
June  1, 1985.  Said  Indenture  provides  kir 
annual  unking  fund  payments  on  or 
before  )une  1  of  each  year  in  an  amount 
equal  to  1%  of  the  principal  amount  oi 


bonds  authenticated  under  the  Indentmc 
prior  to  (he  precBding  faDuarjr  1  i(les8 
bonds  retired  diredijr  at  indirecdy  as  a 
resnb  oftbevdeaaeofpKiyerty  and  leas 

bonds  antfienticated  ta  refemd  otlwr 
bonds).  Payment  may  be  made  incasli 
or  in  phnc^ial  amount  of  bonds 
audieaticated  under  the  faidenture.  The 
proposed  Bonds  wll  be  issued  on  the 
basis  of  unfunded  net  property 
additions. 

The  proposal  and  any  ameadments 
thereta  are  available  for  public 
inspectioB  througli  the  CoBBiissiaB'B 
Office  of  ftibhc  Referenoe.  interested 
persons  wishing  to  cosanent  «r  request 
a  bearing  shoold  submit  tfaeir  views  in 
writing  by  DeoexrixT  19. 1984,  to  the 
Secretary.  Securities  and  £xdiange 
CommissioB.  Washingtan,  0X1.  205<9. 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate]  should  be 
filed  witk  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  aotice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorised. 

For  the  Commission,  by  the  OfEce  of  Public 
Utility  Regulation,  pursnant  to  de)esated 
authority. 
Sbiriey  E.  HelHs. 
Acting  Secretary. 

(FR  Doc.  S4-31418  Filad  11-2IMI4:  8:45  am) 
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Set  f  -  Regulatory  -  Orgeniutlons, 
AppHcatione  for  Unlisted  Trading       .9 
Privileges  and  of  Opportunity  for        'j 
Hearing;  Cincinnafl  Stock  Excttange 

November  26.  19t)4. 

1^  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereiaider,  for  unlisted 
trading  privileges  in  the  following 
stocks: 
American  International  Group,  Inc. 

Common  Stock,  $2.50  Par  Value.  File 
No.  7-8158 
Club  Med  Inc. 

Common  Stock,  Sl/n  Par  Value.  File 
No.  7-8159 
Continental  Ulinois  Holding  Co. 

Commcm  Stock.  SlXX)  Par  Value.  File 

No.  7-eieo 

General  Motets  Corporation 
Common  Stock  Class  "V,  $.10  Par 
Value,  FQe  Na  7-ei«l 
Great  American  First  Savings  Bank 


Common  Stock,  $1.09  l*ar  Value.  Pile 
No.7-41«Z 
Pan  Am  Coiporatien 
Capitd  Stock,  $.25  Par  Value.  File  No. 
7-816S 
AM  Intemafional,  Inc. 
Comrmm  Stock.  $2.90  Par  Value,  File 
No.  T-«n64 
Hasbro  Bradley,  Inc. 
Common  Stock,  $.90  Par  Value.  File 
No.  7-8165 
Ozaik  Holdiiigs  Inc 
Common  Slock,  $.50  Par  Value,  File 
No.  7-8188 

These  seoarities  are  listed  aad 
registered  on  one  or  nore  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reportiog 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  Deceatber  17, 19M. 
written  data,  views  aad  ai;gaments 
concerning  the  above-referenoed 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Secrities  and  Exchange  Commission, 
WashingtcMi,  D.C.  20549.  Follwoing  this 
opportunity  for  hearing,  the  Commissioo 
will  approve  the  apphcations  if  it  fioda. 
based  upoa  all  the  infomtation  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  die  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
SUriey  E.  Helfis. 
Acting  Secretary. 

|FR  Doc  a4-31416  Filed  11-S-S4:  S'4t  am) 
BIUJNQ  COOC  M10-01-M 


[Release  No.  14249;  fn2-5»15)1 

Den  Moreke  Creditt»ank  Finance  Corp., 
Filing  of  AppWction  tor  an  Order 
Exempting  Applicant 

November  23, 1964. 

Notice  is  hereby  given  that  D«i 
norske  Creditbank  ("DnC"),  c/o  Herman 
F.  Greene.  Esquire.  Mayer,  Brown  & 
Piatt,  600  Seventeenth  Street,  Suite  2800 
South,  Denver,  CO,  80202,  a  private 
comm.?rcial  bank  organized  under  the 
laws  of  Jdorway  and  laeadquartered  in 
Oslo,  filed  an  application  on  August  8. 
1984.  and  amemhnents  thereto  on 
October  31, 1984,  and  November  1, 1984, 
for  an  order  of  the  Commission  pnrssant 
to  section  6(c)  of  the  Investment 
Company  Act  of  1940  ("Act")  exempting 
Den  norske  Creditbank  Finance 
Corporation  ("DnC  Finance"),  a  general 
comwercial  lending  subsidiary  to  be 
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formed  under  the  laws  of  Delaware  and 
to  be  wholly-owned  by  DnC,  from  all 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  respresentations 
therein  which  are  summarized  below. 

According  to  the  application,  DnC  is 
the  leading  commercial  bank  in  Norway 
with  $5,159,383,000  in  total  assets  on  an 
unconsolidated  basis  as  of  December  31. 
1983.  Its  worldwide  consolidated  assets 
as  of  that  date  total  $7,065,233,000. 
DnC's  common  stock  is  publicly  owned 
by  more  than  60.000  shareholders.  As  of 
February  1984.  the  139  United  States 
shareholders  of  DnC  (0.23%  of  all 
shareholders)  owned  0.27%  of  DnC's 
outstanding  shares. 

On  August  26, 1981,  the  Commission 
issued  an  order  pursuant  to  section  6{c) 
of  the  Act  exempting  DnC  from  all 
provisions  of  the  Act  (Investment 
Company  Act  Release  No.  11921)  for  the 
purpose  of  issuing  its  commercial  paper 
in  the  United  States.  Information 
regarding  DnC  including  a  description  of 
its  business  and  the  banking  regulation 
to  which  it  is  subject  is  included  in 
DnCs  application  requesting  that  order 
[File  No.  812-4997)  as  well  as  in  the 
present  application.  Since  obtaining  that 
order.  DnC  has  sold  its  commercial 
paper  in  the  United  States  and  currently 
has  approximately  $190,000,000  of  its 
conunercial  paper  outstanding. 

The  application  states  that  in  addition 
to  issuing  commercial  paper,  the 
activities  of  DnC  in  the  United  States 
consist  of  (i)  the  direct  ownership  of  25% 
of  the  capital  stock  of  Nordic  American 
Banking  Corporation  ("NABC"),  a 
company  organized  under  the  New  York 
Banking  Law,  (ii)  the  indirect  ownership 
through  NABC  of  N/A.  Leasing,  Inc.,  a 
New  York  holding  company  that  owns 
100%  of  the  shares  of  Commercial 
Funding,  Inc.,  a  full  pay-out  leasing 
company,  (iii)  the  indirect  ownership 
through  NABC  of  Nordic  Monitoring 
Services  Limited,  a  United  Kingdom 
corporation  headquartered  in  New  York 
City  that  provides  advisory  services  to 
certain  Norwegian  corporations  seeking 
to  increase  their  exports  to  the  "third 
world"  through  projects  sponsored  by 
international  development  agencies,  (iv) 
the  indirect  ownership  (through  Oslo 
Investment  A/S,  a  100%  owned 
Norwegian  subsidiary)  of  Ferro  Invest  II, 
Inc..  a  Delaware  subsidiary  whose 
business  is  limited  to  the  ownership  of  a 
4.6%  general  partnership  interest  in 
Elkem  Metals  Company  of  Pittsburgh, 
and  (v)  the  operation  of  two 
representative  offices,  one  in  Houston, 
Texas  and  one  in  Denver,  Colorado. 

The  application  states  that  DnC, 
because  of  its  25%  ownership  interest  in 


NABC,  is  subject  to  the  Bank  Holding 
Company  Act  of  1956  ("BHCA")  to  the 
same  extent  as  United  States  bank 
holding  companies  (except  that  DnC  is 
not  subject  to  section  3  of  the  BHCA). 
Under  section  4  of  the  BHCA.  DnC  is  not 
permitted  to  engage  in  activities  in  the 
United  States  other  than  "(A)  those  of 
banking  or  of  managing  or  controlling 
banks  and  other  subsidiaries  authorized 
under  (the  BHCA]  or  of  furnishing 
services  to  or  performing  services  for  its 
subsidiaries,  and  (B)  those  permitted 
under  (BHCA  section  4(c)(8))".  Under 
BHCA  section  4(c)(8),  DnC  is  permitted 
to  hold  shares  of  any  company  the 
activities  of  which  the  Federal  Reserve 
Board    .  .  .  has  determined  (by  order  or 
regulation)  to  be  so  closely  related  to 
banking  or  controlling  banks  as  to  be  a 
proper  incident  thereto." 

According  to  the  application,  DnC  has 
been  conducting  its  commercial  lending 
business  in  the  United  States  directly 
through  its  two  representative  offices. 
DnC  now  proposes  to  conduct  its  United 
States  lending  operations  through  DnC 
Finance  because  of  two  regulatory 
considerations.  First.  DnC  is  active  in 
making  loans  to  oil  and  gas  companies 
operating  in  the  western  part  of  the 
United  States.  DnC's  loans  to  such 
companies  are  typically  secured  by 
mortgages  on  interests  in  mineral  leases 
held  by  such  companies.  DnC  is 
presently  unable,  however,  to  make 
loans  secured  by  mortgages  on  Federal 
oil  and  gas  leases  because  Section  20  of 
the  Mineral  Lands  Leasing  Act  of  1920 
prohibits  aliens  from  acquiring  interests 
in  United  States  oil  and  gas  properties 
other  than  through  stock  ownership  in  a 
domestic  corporation.  The  Minerals 
Lands  Leasing  Act  denies  even  stock 
ownership  privileges  to  "[cjitizens  of 
another  country,  the  laws,  customs  or 
regulations  of  which  deny  similar  or  like 
privileges  to  citizens  or  corporations  of 
(the  United  States.]"  In  the  opinion  of 
DnC's  United  States  counsel,  Norway  is 
a  "reciprocal"  country  for  purposes  of 
the  Mineral  Lands  Leasing  Act  and 
therefore  DnC  may  acquire  an  interest  in 
a  United  States  Federal  mineral  lease  by 
stock  ownership  of  a  United  States 
subsidiary  that  acquires  such  an 
interest.  Its  United  States  counsel  has 
further  advised  DnC  that  if  DnC 
established  a  United  States  lending 
subsidiary,  that  subsidiary  could  make 
loans  secured  by  mortgages  on  Federal 
oil  and  gas  leases.  Second,  DnC  has 
been  advised  by  counsel,  that  under 
new  United  States  tax  regulations, 
effective  January  1, 1985,  interest  on 
United  States  loans  entered  into  by  DnC 
after  May  18. 1984.  might  be  subject  to 
United  States  tax.  If  so,  DnC  would  have 
to  file  a  United  States  tax  return 


covering  its  worldwide  operations.  DnC 
has  been  further  advfsed  that  it  could 
avoid  having  to  file  a  United  States  tax 
return  covering  DnC's  worldwide 
operations  by  conducting  that  part  of  its 
United  States  lending  activities  that 
would  be  subject  to  United  States  tax 
through  a  United  States  subsidiary  and 
would  only  have  to  file  a  United  States 
tax  return  for  that  subsidiary. 

The  application  states  that,  in 
compliance  with  its  obligations  under 
the  International  Banking  Act  of  1978 
and  the  BHCA,  DnC  applied  for  and 
obtained  approval  from  the  Federal 
Reserve  Bank  of  New  York  for  the 
formation  of  DnC  Finance.  Upon  the 
formation  of  DnC  Finance,  DnC  will 
make  a  capital  contribution  of  $5,000,000 
and  become  the  only  shareholder  of 
DnC  Finance.  DnC  will  cause  persons 
who  are  presently  employed  by  DnC  to 
be  named  the  directors  and  officers  of 
DnC  Finance.  Future  operations  of  DnC 
Finance  will  be  funded  by  loans  and 
additional  capital  contributions  from 
DnC.  The  credit  committee  of  DnC  in 
Oslo,  Norway  will,  under  authority 
delegated  by  DnC  Finance's  Board  of 
Directors,  serve  as  the  credit  committee 
for  DnC  Finance.  DnC  will  continue  to 
perform  through  DnC  Finance 
essentially  the  same  lending  activities 
under  the  same  credit  policies  as  DnC  is 
currently  performing  in  the  United 
States.  DnC  Finance  will  not  make  a 
public  offering  of  its  securities  in  the 
United  States. 

To  remove  any  doubt  concerning 
whether  the  DnC  Finance's  operations 
would  comply  with  the  Act  without 
registration  under  the  Act,  it  requests  an 
order  of  the  Commission  pursuant  to 
Section  6(c)  of  the  Act  exempting  DnC 
Finance  from  all  provisions  of  the  Act. 
The  application  argues  that  such  an 
exemptive  order  is  justified  for  the 
following  reasons:  (1)  DnC  is  subject  to 
bank  regulation  both  in  Norway  and  the 
United  States.  Under  the  International 
Banking  Act  and  the  BHCA,  is  restricted 
to  engaging  directly  or  indirectly  in 
bank-related  activities  in  the  United 
States.  DnC  Finance  will  engage  in 
commercial  lending  activities  in  the 
United  States  of  the  same  type  as  those 
in  which  DnC  is  presently  engaged  and 
under  the  same  policies  that  presently 
apply  to  DnC's  United  States  lending 
activities.  DnC  has  decided  to  form  a 
United  States  subsidiary  because  of 
Federal  land  and  tax  policies  that  have 
no  application  to  United  States  banks.  A 
United  States  bank  engaged  in 
commercial  lending  in  the  United  States 
of  the  type  in  which  DnC  is  engaged 
would  not  have  to  respond  to  the 
regulatory  isues  to  which  DnC  is 
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responding  by  forming  a  United  States 
subsidiary  and  thus  a  United  States 
bank  would  not  subject  such  lending 
activites  to  regulation  under  the  Act.  If 
DnC  Finance  were  subject  to  regulation 
under  the  Act,  it  would  suffer  a 
competitive  disadvantage  as  compared 
with  United  States  banks.  In  view  of  the 
banking-type  activities  in  which  DnC 
Finance  proposes  to  engage,  subjecting 
it  to  regulation  under  the  Act  would  be 
inequitable  and  inconsistent  with  the 
policy  of  the  International  Banking  Act 
of  1978;  (2)  there  is  no  direct,  and  only 
insignificant  indirect.  United  States 
investor  interest  in  DnC  Finance.  The 
Act  was  not  intended  to  protect  the 
class  of  investors  who  have  an  interest 
in  DnC  Finance.  (3)  The  proposed 
activities  of  DnC  Finance  do  not  involve 
the  potential  abuses  that  the  Act  was 
intended  to  regulate.  No  public  interest 
would  be  served  by  the  regulation  of 
DnC  Finance  under  the  Act.  (4)  DnC 
Finance  presently  appears  to  be  within 
the  exemption  provided  by  section 
3(c)(1)  of  the  Act.  (DnC's  preliminary 
calculation  indicates  that  at  the  time 
DnC  initially  acquires  shares  in  DnC 
Finance,  the  value  of  all  securities  of 
companies  that  would  be  excluded  from 
the  definition  of  investment  company  by 
section  3(c)(1)  of  the  Act  owned  by  DnC 
will  not  exceed  5%  of  the  value  of  DnC's 
total  assets,  but  DnC  has  not  been  able 
to  document  this  calculation  in  every 
respect.)  (5)  DnC  Finance  will,  in 
substance,  continue  the  lending 
activities  which  DnC  is  presently 
conducting  in  the  United  States. 
Applicant  asserts  that  DnC's  present 
operations  do  not  violate  the  Act  and 
that  the  triggering  events  for  the 
proposed  change  in  DnC's  corporate 
structure  have  no  bearing  on  the  need 
for  protection  of  investors  by 
application  of  the  Act  to  DnC  Finance. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  18. 1984,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriey  E.  HoIUs, 
Acting  Secretary. 

(FR  Doc  S4-3141S  Filed  1I-2S-S4:  S.-4S  am) 
MLUNQ  COOC  SOIO-OI-M 
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Shelter  Resource  Fund,  Sl>elter 
Resource  Corp^  and  Wilfred  N. 
Cooper,  Filing  of  Application  For  An 
Order  Exempting  Shetter  Resource 
Fund 

November  23, 1984. 

Notice  is  hereby  given  that  Shelter 
Resource  Fund  ("Partnership"),  Suite 
200,  3880  Michelson  Drive,  Irvine.  CA, 
92715,  a  California  limited  partnership, 
and  its  general  partners.  Shelter 
Resource  Corporation  ("SRC)  and     * 
Wilfred  N.  Cooper  ("Cooper") 
(collectively,  "General  Partners,"  and 
together  with  the  Partnership, 
"Applicants"),  filed  an  application  on 
March  16. 1982,  and  an  amendment 
thereto  on  November  13, 1984,  for  an 
order  of  the  Commission  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  exempting  the 
Partnership  from  all  provisions  of  the 
Act.  All  interested  persons  are  referred 
to  the  application  on  file  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  text  of  the  applicable 
provisions. 

Applicants  represent  that  the 
Partnership  was  formed  in  February 
1982,  as  a  vehicle  for  private  investment 
in  government-assisted  housing  projects 
in  accordance  with  the  policies  and 
objectives  of  Title  IX  of  the  Housing  and 
Urban  Development  Act  of  1968  ('Title 
DC").  Applicants  also  represent  that  the 
Partnership  operates  as  a  "two-tier" 
partnership;  i.e.,  the  Partnership,  as  a 
limited  partner,  invests  in  other  limited 
partnerships'C'Local  Limited 
Partnership"),  which  in  turn  engage  in 
the  development,  rehabilitation, 
owTiership  and  operation  of  housing  for 
low  and  moderate  income  persons 
("Projects").  Applicants  further 
represent  that  the  Partnership's 
investments  in  Local  Limited 
Partnerships  are  and  will  continue  to  be 
in  accordance  with  the  purposes  and 
criteria  set  forth  in  Investment  Company 
Act  Release  No.  8456  (August  9. 1974). 

Applicants  state  that  the  Partnership 
is  organized  as  a  limited  partnership 
because  that  form  of  organization  is  the 
only  one  which  provides  an  investor 
("Limited  Partner")  with  both  hability 


limited  to  his  capital  investment  and  the 
right  to  claim  on  his  individual  tax 
return  the  deductions,  losses,  credits 
and  other  tax  items  a  partnership  can 
pass  thrqugh  to  its  partners.  According 
to  Applicants,  one  of  the  primary 
objectives  of  the  Partnership  is  to  pass 
through  to  its  partners  during  the  eariy 
years  in  the  investment  net  losses  which 
may  be  used  to  o^set  other  taxable 
income.  It  is  stated  that  other  primary 
objectives  of  the  Partnership  are  to 
invest  in  Projects  which  will  appreciate 
in  value  and  to  obtain  reasonable 
protection  for  its  capital  investments. 

Applicants  further  represent  that  the 
Partnership  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  pertaining  to  the  sale  of  800 
investment  units  ("Units")  at  $2,500  per 
Unit  Each  Unit  consisted  of  two  limited 
partnership  interests  and  two  warrants, 
each  entitling  the  investor  to  purchase 
one  additional  limited  partnership 
interest,  exercisable  during  the  periods 
February  1  to  March  31. 1984.  and 
February  1  to  March  31. 1985, 
respectively  ("Warrants").  Each 
Warrant  entities  an  investor  to  purchase 
the  related  limited  partnership  interests 
for  $1,250  each,  the  equivalent  price  per 
limited  partnership  interest  acquired 
pursuant  to  the  purchase  of  a  Unit.  It  is 
also  stated  that  in  the  event  that  any 
Warrant  is  not  exercised,  the  respective 
limited  partnership  interests  may  be 
sold  by  the  Partnership  to  other 
qualifying  offerees.  Applicants  believe 
that  after  deduction  of  anticipated 
selling  commissions  and  expenses  of 
organization  and  registration,  the 
Partnership  will  have  $3,440,000 
available  for  investment  from  the 
proceeds  of  the  offering.  Offers  and 
sales  of  the  Units  to  the  public  are 
effected  through  selected  members  of 
the  National  Association  of  Securities 
Dealers,  Inc.,  on  a  "best  efforts"  basis  as 
agents  for  the  Partnership  to  obtain 
subscriptions  for  Units,  and  thereafter, 
to  sell  any  limited  partnership  interests 
available  upon  the  nonexistence  of  the 
Warrants. 

According  to  Applicants,  interests  in 
the  Partnership  will  be  sold  only  to 
investors  who  meet  specified  suitability 
standards.  Among  the  suitabihty 
standards  is  a  requirement  that 
investors  will  have  some  part  of  their 
income  (without  regard  to  investment  in 
the  Partnership)  for  the  current  year 
(and  which  is  expected  to  continue  for 
the  succeeding  four  years)  subject  to  a 
federal  income  tax  rate  of  38%  or  more, 
and  that  they  have  a  net  worth 
(exclusive  of  home,  furnishings  and 
automobiles)  of  at  least  $30,000.  In 
addition,  the  Amended  and  Restated 
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Certificata  and  Agreement  of  Limited 
Partnership  ("Partnership  Agreement") 
require*  that  until  January  1. 1987.  each 
transferee  of  limited  partnership 
interests  represent  that  he  meets  the 
specified  suitability  standards. 

Applicants  state  that  the  Partnership 
is  controlled  by  the  General  Partners 
and  that  the  Limited  Partners,  consistent 
with  their  limited  liability  status,  will  be 
entitled  to  vote  on  certain  material 
matters  affecting  the  operation  of  the 
Partnership.  Limited  Partners  owning  a 
majority  of  Partnership  interests  have 
the  right  to  dissolve  the  Partnership, 
remove  any  General  Partner  and  elect  a 
replacemenl  therefor,  continue  the 
Partnership  upon  the  death,  insanity, 
retirement  or  bankruptcy  of  a  General 
Partner  and  approve  or  disapprove  a 
sale  of  all  or  substantially  all  of  the 
assets  of  the  Partnership.  Further,  each 
Limited  Partner  is  entitled  to  review  all 
books  and  records  of  the  Partnership  at 
any  and  all  reasonable  times. 

Applicants  represent  that  at  least  75% 
of  the  net  amount  available  for 
investment  will  be  invested  in  Local 
Limited  Partnerships  which  own  or  lease 
federal.  State  or  local  government- 
assisted  housing  projects  located  in 
rural  or  suburban  areas.  According  to 
Applicants,  the  Partnership  has  invested 
or  is  committed  to  invest  100%  of  the 
amount  available  for  investment  in  such 
housing.  Further.  Applicants  state  that 
the  Partnership  must  acquire  at  least  a 
51%  interest  of  all  limited  partnership 
interests  in  each  Local  Limited 
Partnership  in  which  it  invests  and  that 
it  presently  owns  at  least  95%  of  each 
Local  Limited  Partnership  interest  in 
which  it  has  already  invested.  It  is  also 
stated  that  neither  the  Partnership  nor 
the  General  Partners  will  participate 
directly  in  on-site  management  of  the 
Projects. 

Applicants  state  that,  as  set  forth  in 
the  Partnership  Agreement  and 
described  in  the  prospectus,  the  General 
Partners  will  receive  certain  fees  and 


other  compensation  for  services 
rendered  to  the  Partnership  (none  of 
which  were  negotiated  at  arm's  length). 
However,  Applicants  represent  that  all 
such  fees  and  compensation  are  in 
substantial  confonnity  with  the 
Guidelines  adopted  by  the  North 
American  Securities  Administrator's 
Association,  Inc.  and  the  Rules  of  the 
California  Corporation  Commission. 

The  Partnership  has  filed  and  will  file 
with  the  Commission  pursuant  to 
section  15(d)  of  the  Securities  Exchange 
Act  of  1934  all  required  reports.  The 
General  Partners  will  also  send  each 
Limited  Partner  a  year-end  report 
containing  financial  statements  audited 
by  the  Partnership's  independent 
accountants  and  tax  information 
required  for  the  preparation  of  each 
Liiiiited  Partner's  federal  income  tax 
return.  In  addition,  each  Limited  Partner 
will  receive  a  report  at  least  semi- 
annually of  the  Partnership's  activities 
and  the  operational  status  of  its 
investments,  as  well  as  interim  reports 
regarding  acquisitions. 

Applicants  state  that  under  the 
California  Limited  Partnership  Act  and 
under  the  terms  of  the  Partnership 
Agreement  the  General  Partners  are 
fiduciaries  of  the  Partnership  and  its 
Limited  Partners.  Applicants  state  that 
imder  the  Partnership  Agreement. 
Cooper  and  the  "officers  and  directors  of 
SRC  will  be  indemnified  only  when  a 
court  finds  that  such  person's  conduct 
fairly  aiid  equitably  merits  indemnity  in 
the  amount  claimed. 

Without  conceding  that  the 
Partnership  is  an  investment  company 
as  defined  in  the  Act,  Applicants 
request  that  the  Partnership  be 
exempted  from  all  provisions  of  the  Act 
pursuant  to  section  6(c).  Applicants 
submit  that  such  exemption  is  both 
necessary  and  appropriate  in  the  public 
interest.  It  is  asserted  that  the  form  of 
organization  of  the  Partnership,  i.e.,  a 
limited  partnership,  which  is  necessary 
to  limit  the  liability  of  private  investors 


investing  in  subsidized  low  and 
moderate  income  housing,  is 
incompatible  with  the  regulatory 
framework  of  the  Act.  Applicants  also 
submit  that  to  discourage  the  two-tier 
limited  partnership  arrangement  by 
application  of  the  Act  to  entities  such  as 
itself  would  eliminate  the  primary 
means  of  attracting  private  equity 
capital  into  government-assisted 
housing  and  would  frustrate  the  national 
policy  declared  by  Congress  "to 
encourage  the  widest  possible 
participation  by  private  enterprise  in  the 
provision  of  housing  for  low  and 
moderate  income  persons."  Further. 
Applicants  represent  that  the 
Partnership  Agreement  and  the 
prospectus  contain  various  provisions 
designed  to  eliminate  or  significantly 
reduce  conflicts  of  interest  between  the 
Partnership  and  the  Limited  Partners. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  18. 1984,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  AJPter  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  Us  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  HoUis. 

Acting  Secretary. 

(Fit  Doc.  M-31414  Filed  11-2»-M;  S.tf  ami 
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[Retoaee  Na  34-21500;  Amendment  No.  a 
to  File  No.  SR-AMEX-42-27] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc.;  Relatirtg  to 
Amendment  of  Exchange  Rule  950(k) 
Regarding  Restrictions  on  Options 
Specialists 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  5, 1984,  the  American 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
Amendment  No.  2  to  the  above  filing  to 
reflect  changes  in  the  Statement  of 
Terms  of  Substance  in  Item  I  and  the 
Statement  of  Purpose  in  Item  II.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange  is 
proposing  to  amend  Rule  950(k)  to 
permit  a  member  organization  which  is 
affiliated  with  an  options  specialist  to 
perform  certain  types  of  research  and 
advisory  services  with  respect  to  stocks 
underlying  options,  provided  certain 
conditions  are  met. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose.  On  December  29. 1982. 


the  Exchange  submitted  to  the 
Commission  File  No.  SR-Amex-82-27, 
proposing  amendments  to  Amex  Rule 
950(k)  to  allow  options  specialist  firms 
to:  (1)  Engage  in  non-material  business 
transactions  with  the  issuer  or  insiders 
of  the  issuer  of  a  stock  underlying  a 
specialty  option;  (2)  accept  specialty 
options  orders  from  small  pension  and 
profit  sharing  funds;  and  (3)  make 
recommendations  for  the  purchase  or 
sale  of  stocks  underlying  specialty 
options  under  specified  conditions.  On 
April  2, 1984,  the  Exchange  amended  the 
portion  of  the  proposed  rule  change 
regarding  recommendations  for  the 
stocks  underlying  specialty  options.  The 
Commission  approved  the  first  two  parts 
of  this  filing  on  July  12. 1984,  but  left 
open  the  third  part  dealing  with 
recommendations  pending  Conunission 
consideration  of  the  adoption  of 
amendments  to  Rule  139  under  the 
Securities  Act  of  1933. 

The  amendments  to  Rule  139  were 
recently  adopted  by  the  Commission.  As 
a  result  of  discussions  with  the  SEC 
staff  the  Exchange  has  determined  to 
amend  SR-Amex-82-27  to  adopt 
standards  regarding  research  coverage 
by  options  specialist  firms  of  issuers 
whose  stock  underUes  their  specialty 
options,  which  substantially  conform  to 
new  Rule  139(b).  In  addition,  the 
Exchange  is  modifying  the  proposed  rule 
change  to  require  specialist  firms  to 
disclose  that  they  are  or  are  associated 
with  the  options  specialist,  and  that  the 
options  specialist  may,  at  any  time,  (i) 
have  a  long  or  short  position  in  the 
option,  or  (ii)  be  on  the  other  side  of 
customer  options  orders  executed  on  the 
Floor  of  the  Exchange. 

(2)  Basis.  The  proposed  amendments 
are  consistent  with  section  6(b)  of  the 
Exchange  Act  in  general  and  further  the 
objectives  of  section  6(b)(5)  in  particular 
in  that  they  are  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest  by  removing  barriers  to  entry 
into  specializing  and  encouraging 
competition  in  specializing. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  changes  are 
intended  to  reduce  burdens  on 


competition  which  were  excessive  since 
they  created  disincentives  to  options 
specializing  without  any  offsetting 
regulatory  benefits.  Rule  950(k),  as 
amended,  does  impose  certain  burdens 
on  competition,  but  only  for  the  purpose 
of  satisfying  the  Exchange's  regulatory 
interest. 

C.  Self-Regulatory  Organizatkm's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
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450  5th  Street  NW..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  Tde 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  December  21. 
1984. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  2D,  1964. 
Shirley  E.  HoUis. 
Acting  Secretary. 

IFK  Doc.  M-3141*  FUsd  11-9-M:  felS  ■ia| 
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Mo.  X1S14;  Fl*  Na  SR-BSE-64-71 


Self-R«guiatory  Organizations; 
Propoama  Chang*  by  Boston  Stock 
Exchange,  Incorpocatad;  Relating  to 
Procaduraa  for  Registration  as  a 
Oealer-Speciaast 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  Notice  is  hereby  given 
that  on  October  18, 1984  the  Boston 
Stock  Exchange.  Incorporated  ("BSE") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  changes  as 
described  in  items  I,  II,  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizatioa's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  codifies 
procedures  for  registration  as  a  Dealer- 
Specialist  on  the  BSE  and  the 
requirements  imposed  upon  members 
and  member  organizations  registered  as 
such.  Dealer-Specialists  must  meet 
certain  financial  standards  (unchanged 
by  this  rule  filing)  and  maintain 
registration  in  not  less  than  twenty  (20) 
stocks,  fifteen  (15)  of  which  are  traded 
through  the  ITS  system. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 


prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  enhance  the  breadth  of  the 
markets  at  the  BSE  and  to  improve  the 
performance  of  Dealer-Specialists  thus 
strengthening  the  competitive  position  of 
the  Boston  Stock  Exchange. 

(b)  The  statutory  bases  for  the 
proposed  Rule  change  are  Section 
6(b)(5)  and  Section  11(b)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Boston  Stock  Exchange  does  not 
believe  that  the  proposed  change  will 
have  an  adverse  impact  upon 
competition.  The  proposed  measures  are 
designed  to  improve  Dealer-Specialist 
performance  and  to  enhance  the 
competitive  position  of  the  Boston  Stock 
Exchange. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

On  April  26, 1984  the  Board  of 
Governors  of  the  BSE  chartered  the 
Special  Committee  on  Specialists, 
chaired  by  William  F.  Devin.  The 
Committee  was  charged  with  reviewing 
and  evaluating  the  specialist  system  at 
the  BSE  and  with  making 
recommendations  to  strengthen  that 
system.  During  the  succeeding  months 
comments  were  solicited  from  all 
members  of  the  BSE  as  well  as  from  a 
broad  spectrum  of  the  brokerage 
community.  These  comments  were 
solicited  through  questionnaires, 
personal  interviews  and  general 
requests  for  comment.  The  changes 
proposed  by  this  filing  represent 
conclusions  reached  by  the  Committee 
after  consideration  of  the  comments 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tmiing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


(A)  by  order  approve  such  proposed 
change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies-of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  any  person, 
other  than  those  that  may  be  withheld 
from  the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  on  or 
before  December  21, 1984. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  21. 1964. 
Shirley  E.  Hollia, 
Acting  Secretary. 

|FR  Doc.  84-31«12  Filed  11-29-84:  MS  ami 
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[Release  No.  34-21503;  HI*  No.  SR-MSE- 

S4-9I 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Midwest 
Stock  Exchange.;  Relating  to 
Responsibilities  of  Foreign  Members 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  November  30, 1984,  the  Midwest 
Stock  Exchange,  Incorporated  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission.i8  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  to  the  filing  as  Exhibit  A  is 
the  text  of  the  proposed  change  to  MSE 
Article  I,  Rule  1,  Section  (g), 
"Responsibilities  of  Foreign  Members". 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

(AJ  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  impose  conditions  on 
foreign  members  which  do  not  maintain 
offices  in  the  United  States  responsible 
for  preparing  and  maintaining  financial 
and  other  reports  required  to  be  filed 
with  the  Securities  and  Exchange 
Commission  and  the  Exchange.  The  rule 
change  will  enable  the  Exchange  to  help 
ensure  foreign  members'  compliance 
with  its  financial  responsibility  rules 
and  with  federal  securities  laws. 

The  proposed  rule  change  is 
consistent  with  section  19(g)  of  the 
Securities  Exchange  Act  of  1934.  in  that 
it  provides  that  a  self-regulatory 
organization  must  enforce  compliance 
by  its  members  and  persons  associated 
with  its  members  with  the  provisions  of 
the  Securities  Exchange  Act  of  1934.  the 
rules  and  regulations  thereunder  and  the 
rules  of  the  self-regulatory  organization. 

(BJ  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Midwest  Stock  Exchange, 
Incorporated  believes  that  the  proposed 
rule  change  will  create  certain 
necessary  burdens  on  current  and  future 
foreign  members  in  that  they  will  be 
required  to  comply  with  the  conditions 
set  forth  in  the  proposed  rule  change. 
MSE  believe  the  requirements  are 
necessary  to  effectively  regulate  foreign 
members'  compliance  with  MSE's  rules 
and  with  federal  securities  laws  and  to 
protect  other  members  from 


unnecessary  financial  exposure  in  their 
dealings  with  such  members.  ' 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriated  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  December  21. 
1984. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated  November  20. 1984. 
Shirley  E.  HoUis, 
Acting  Secretary. 
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SeH-Regulatory  Organizations; 
Propoaed  Rule  Chang*  by  New  York 
Stock  Exchange,  Inc.  Relating  to  Rate 
Increases  Affecting  Equity  Usting 
Fees 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(bKl).  notice  is  hereby  given 
that  on  November  13, 1984.  the  New 
York  Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  items  L  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  instituting  rate 
increases  affecting  initial  and  continuing 
Usting  fees  for  equity  securities  and 
bonds.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  The  purpose  of  this  change  is  to 
offset  in  part  the  increased  costs  of 
supplying  services  provided  by  the 
Exchange.  These  costs  include 
manpower,  systems,  and  utilities 
associated  with  providing  market  place 
services.  The  Basis  under  the  Act  for  the 
proposed  rule  change  is  section  6(b)(4) 
permitting  the  rules  of  an  Exchange  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members,  issuers  and  other 
persons  using  its  services. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 
The  proposed  fee  changes  will  not 
impose  any  burden  on  competition  not 


'  See  Exhibit  A  for  current  and  proposed  listing 


feei. 
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necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

(C)  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  from  Members, 
Participants,  or  Others.  The  Exchange 
has  not  formally  solicited  written 
comments  regarding  this  proposed 
change,  and  no  unsolicited  written 
comments  have  been  received. 

DI.  Date  of  Effectiveness  of  the 
Propoaed  Ride  Change  and  Timing  for 
Commission  Actioo 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (1) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
nile  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filled  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pubhc  Reference  Section 
450  Fifth  Street,  NW.,  Washington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  December  21, 
1984. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  21, 1984. 
Shirley  E.  HoUia, 
Acting  Secretary. 
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Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Philadelphia 
Stock  Exchange,  Inc;  Relating  to 
Strike  Prices  for  Stock  Options 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  29, 1984,  Philadelphia 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi'om  interested  persons. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange.  Inc. 
("PHLX"  or  "Exchange")  proposes  to 
revise  certain  strike  price  policies  to 
permit  the  introduction  of  (i)  $5  strike 


prices  for  stock  options;  and  (ii)  strike 
prices  in  increments  of  $5  for  underlying 
stocks  trading  over  $100. 

i.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  two 
modifications  to  its  strike  price  policies 
to  both  expand  the  range  of  available 
strike  prices  and  faciUtate  the 
introduction  of  new  ones.  The 
modifications  are  designed  to  ensure 
that  strike  prices  are  available  to 
accommodate  changing  market 
movements.  This  is  necessary  to  provide 
continuity  for  investors  engaging  in 
hedging  and  trading  strategies. 

Introduction  of  $5  Strike  Prices  (Stock 
Options).  Current  Exchange  policy  for 
stock  options  provides  for  the  listing  of 
strike  prices  (for  both  puts  and  calls)  (i) 
to  be  set  in  $5  intervals  for  stocks 
trading  from  $10  to  $100  and  (ii)  to 
bracket  the  price  of  the  underlying 
security.  Thus,  if  a  stock  is  trading  at 
$17,  strike  prices  of  $15  and  $20  would 
be  listed.  Subsequently,  if  the  stock 
price  moves  up  to  $20,  $25  strike  prices 
would  be  added;  if  the  stock  price 
moves  down  to  $15,  $10  strike  prices 
would  be  added.  Under  this  policy,  both 
in-  and  out-of-lhe-money  puts  and  calls 
are  generally  always  available  for 
trading. 

For  stocks  trading  at  $10  or  below,  no 
in-the-money  calls  or  out-of-the-money 
puts  ($5  strike  prices)  are  available  for 
trading  because  current  Exchange  policy 
prohibits  the  introduction  of  $5  strike 
prices.  This  restriction  is  a  carry-over 
from  a  time  when  the  maintenance 
criteria  for  underlying  stocks  required 
the  Exchange  to  begin  to  "unwind,"  for 
eventual  delisting,  options  whose 
underlying  stock  closed  below  $10  for  a 
specified  period  of  time.  Thus,  it  would 
have  been  inappropriate  to  add  $5  strike 
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prices  at  a  time  when  the  price  of  the 
underlying  stock  declined  to  $10  or 
below  because  the  option  might  have  to 
be  delisted. 

In  November  1961,  the  maintenance 
criteria  were  modified  to  require 
delisting  if  an  underlying  stock  closed 
below  $8  (instead  of  $10)  for  a  specified 
period  of  time.  The  issue  of  introducing 
$5  strike  prices  was  not  addressed  at 
that  time.  Recently,  when  a  number  of 
options  whose  underlying  stocks  were 
trading  below  $10  but  did  not  meet 
delisting  criteria  (i.e..  were  not  in  the 
process  of  being  "wound  down"),  the 
Exchange  received  special  approval 
from  the  SEC  to  list  $5  strike  prices  for 
certain  options.  The  Commission  staff 
requested  the  PHLX  and  the  other 
options  exchanges  to  submit  rule 
changes  to  authorize  the  listing  of  such 
strike  prices  on  a  regular  basis. 

Accordingly,  the  Exchange  herein 
proposes  that  its  strike  price  policy  be 
modified  to  permit  the  introduction  of  $5 
strikes  for  stock  options,  so  long  as  the 
underlying  stock  has  not  met  delisting 
requirements.  This  policy  change  will 
permit,  on  a  formal  basis,  the  addition  of 
in-the-money  call  and  out-of-the-money 
put  strike  prices  and  thus  provide  a  full 
complement  of  trading  opportunities  for 
investors. 

Introduction  of  $5  Strike  Price 
Increments  Over  $100  (Stock  Options). 
As  noted  above,  current  Exchange 
policy  for  stock  options  provides  for  the 
listing  of  strike  prices  at  $5  intervals  for 
stocks  trading  between  $10  and  $100 
and  at  $10  intervals  for  stocks  trading 
above  $100.  When  the  Exchange 
initiated  index  options  trading.  $5  strike 
price  intervals  were  introduced  up  to 
$200.  Subsequently,  the  SEC  approved 
the  expansion  of  $5  intervals  for  index 
values  above  $200. 

The  utility  of  $5  strike  price 
increments  over  $100  has  been  clearly 
demonstrated  in  index  options.  The 
narrower  intervals  provide  additional 
flexibility  for  hedgers  and  traders.  The 
highly  successful  index  options  trading 
in  $5  increments  has  prompted  many 
market  participants  to  request  that  this 
policy  be  carried  over  to  stock  options. 
Therefore,  the  Exchange  proposes  to 
modify  its  stock  option  strike  price 
policy  to  permit  the  introduction  of  $5 
strike  price  intervals  over  $100,  while 
still  retaining  the  authority  to  list  $10 
strike  price  intervals  if  market 
conditions  warrant. 

The  proposed  changes  are  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  (the  "1934  Act") 
and  rules  and  regulations  thereunder 
applicable  to  the  Exchange  by 
increasing  the  availability  of  strike 
prices,  and  thus  potentially  increasing 


market  liquidity.  Therefore,  the 
proposed  rule  changes  are  consistent 
with  section  6(b)(5)  of  the  1934  Act. 
which  provides,  in  pertinent  part,  that 
the  rules  of  the  Exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  the  Investing  public. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Options  Committee,  a  committee 
of  the  PHLX  comprised  of  members  and 
representatives  of  member  firms,  has 
endorsed  the  proposed  rule  change. 

No  written  comments  were  either 
solicited  or  received. 


II.  Date  of  EOBctivenen  of  the 
Proposed  Rule  Change  and  Tinung  for 
CommissioD  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  writhin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  jKoposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
UTS.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 


mentioned  eelf-reguletory  orgeniretion. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  December  21, 
1984. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuani  to  delegated 
authority. 

Dated:  November  2a  19B4. 
Shiriey  E.  HoUis, 
Acting  Secretary. 
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DEPARTMENT  OF  STATE 
[CM-«/7Ml 

Soviet  and  Eastern  European  Studies 
Advisory  Committee;  Meeting 

The  Department  of  State  armounces 
that  the  Soviet  and  Eastern  European 
Studies  Advisory  Committee  will  meet 
on  December  17-18, 1984  starting  at 
10:00  a.m.  in  Room  1107,  Department  of 
State,  2201  C  Street.  NW.,  Washington, 
DC. 

The  advisoy  Conunittee  will 
recommend  grant  recipients  for  the 
advancement  of  the  objectives  of  the 
Soviet-Eastern  European  Research  and 
Training  Act  of  1983.  The  agenda  wriU 
include:  opening  statements  by  the 
Chairman  of  the  Committee  and  Its 
members;  oral  statements  by  interested 
members  of  the  public  and  receipt  of 
written  statements:  and.  within  the 
Committee,  discussion,  approval,  and 
recommendation  for  negotiation  of  grant 
agreements  to  "national  organizations 
with  an  interest  and  expertise  in 
conducting  research  and  training 
concerning  Soviet  and  Eastern  European 
countries  and  in  disseminating  the 
results  of  such  research"  based  on  the 
guidelines  amplifying  the  purposes  set 
forth  in  the  1983  Act  and  contained  in 
the  call  for  applications  published  in  the 
Federal  Register  on  October  11. 

Members  of  the  general  public  may . 
attend  the  meeting  to  make  and/or 
submit  statements,  and  to  observe  the 
Committee's  deliberations  subject  to  the 
instructions  of  the  Chairman. 
Admittance  of  public  members  will  be 
limited  to  the  seating  available.  In  that 
regard,  entrance  to  the  Department  of 
State  building  is  controlled  and  entry 
must  be  arranged  in  advance  of  the 
meeting.  It  is  requested  that  prior  to  the 
meeting,  persons  who  plan  to  attend  or 
to  make  or  submit  statements,  so  advise 
Paul  K.  Cook,  Executive  Director, 
Soviet-Eastern  European  Studies 
Advisory  Committee.  INR,  Department 
of  State,  Room  4643,  Washington,  D.C. 
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2052a  (202)  65»-5144.  All  attendees  must 
use  the  C  Street  entrance  to  the  building. 

Dated:  November  16, 1964. 
Paul  K.  Cook. 

Executive  Director,  Soviet  and  Eastern 
European  Studies,  Advisory  Committee. 

(Fit  Dee.  M-SMM  niad  »-»-at:  MB  «■! 
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Overseas  Schools  Advisory  Council; 
Meeting 

The  Overseas  Sdiools  Advisory 
Council.  Department  of  State,  will  hold 
its  Executive  meeting  on  Wednesday, 
December  19, 1984,  9:30  a.m..  in 
Conference  Room  1205,  Department  of 
State  Building,  Washington.  D.C 

Agenda  items  scheduled  for 
discussion  are  as  follows: 

L  Welcome  and  Introduction  of  Participants 
n.  Greetings  from  tlie  Department  of  State 
ilL  Preliminary  Results  of  Surveys  and 
Reports  Concerning  Schools  Fund- 
Raising  Drives  and  Activities  of  Regional 
School  Associations 

IV.  Council's  Program  for  Supporting 

Educational  Opportunities  Abroad 

(a)  Rnal  Report  of  1983  Program  and  Initial 
Progress  Report  on  1984  Program 

(b)  Recommendation  of  Council's 
Evaluation  Committee  Regarding  New 
Projects  Submitted  by  Regional  Overseas 
Schools  Associations  for  1985  Program 

(c)  Council's  Efforts  in  Securing  Necessary 
Participation  for  1985  and  Future  Council 
Programs 

V.  Council  Communication  with  U.S. 

Corporations  and  Foundations 
VL  Other  Business 


For  purposes  of  fulfilling  building 
security,  members  of  the  public  desiring 
to  attend  the  meeting  should  call  Ms. 
Joyce  Bruce,  Office  of  Overseas  Schools, 
Dep{irtment  of  State,  Washington.  D.C. 
Area  Code  703-235-9600.  prior  to 
December  19.  The  public  may 
participate  in  discussions  at  the 
Chairman's  instructions. 

Dated:  November  19, 1984. 
Vincent  M.  McGugan. 

Acting  Executive  Secretary,  Overseas  School 
Advisory  Council. 

(Fit  Doc  S«-««2S  FUed  11-2S-8*;  S:«  ami 
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VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

AGENCY:  Veterans  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Administration 
has  submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  Department  of  Staff 
Office  issuing  die  form;  (2)  The  title  of 
the  form;  (3)  The  agency  form  number,  if 
applicable;  (4)  How  often  the  form  must 
be  filled  out;  (5)  Who  will  be  required  or 
asked  to  report;  (6)  An  estimate  of  the 
total  number  of  hours  needed  to  All  out 
the  form;  and  (8)  An  indication  of 
whether  section  3504(h)  of  Pub.  L  90-511 
applies. 


ADORESSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420,  (202)  389-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Dick  Eisinger,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW,  Washington,  DC  20530,  (202) 
39S-7316. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  widiin  60  days  of  this 
notice. 

Dated:  November  26, 1984. 
By  direction  of  the  Administrator. 
Dominlck  Onorato, 

Associate  Deputy  Administrator  for 
Information  Resources  Management 

Extension 

1.  Office  of  Personnel  and  Labor 
Relations. 

2.  Inquiry  Concerning  Applicant  for 
Employment. 

3.  VA  Form  Letter  5-127. 

4.  On  occasion. 

5.  Individuals  or  households;  State  or 
local  government;  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees. 

6.  50,000  responses. 
7. 12,500  hours. 

S.  Not  applicable. 

[FR  Doa  S4-3I379  PIM  n-»-»t:  ftM  ami 
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CIVIL  AERONAUTICS  BOARD 

(M-414.  Nov.  21, 19«4] 

"HME  AND  date:  10:00  a.m.,  November  28, 

1984. 

place:  Room  1027  (Open),  Room  1012 

(Closed),  1825  Connecticut  Avenue, 

NW.,  Washington,  DC.  20428. 

subject: 

1.  Ratification  of  Items  Adopted  by  Notation. 

2.  Docket  42114,  Draft  final  rule  to  reduce  the 
reporting  requirements  for  large 
certificated  air  carriers  by  eliminating 
fourteen  reporting  schedules  contained  in 
the  CAB  Form  41  report,  decreasing  the 
level  of  detail  reported  on  many  of  the 
remaining  Form  41  schedules  and 
eliminating  the  filing  of  the  nine  remaining 
statements  of  carrier  accounting 
procedures.  (OC,  EDA.  BIA,  BCAA.  OEA, 
OCCCA,  OGC) 

3.  Docket  41184,  Final  rule  and  policy 
statement  requiring  that  any  advertised 
price  for  a  flight,  tour,  or  a  component  of  a 
tour  be  the  total  price  to  be  paid  by  the 
passenger  to  the  tour  operator  or  airline. 
(Memo  2033-B,  OGC.  OCCCA) 

4.  Docket  41597,  Final  rule  eliminating  an 
unnecessary  and  duplicative  policy 
statement  on  standard  conditions  in  foreign 
air  carrier  permits.  (Memo  1912-A,  OGC, 
BIA) 

5.  Docket  39041,  Subsidy  guidelines  for 
carriers  providing  essential  air 
transportation  to  small  communities. 
(OGC) 

6.  Docket  41690,  International  baggage 
liability  notice:  Petition  of  Howard  Boros. 
(OGC) 

7.  Docket  41599,  Second  year  rate  of 
compensation  for  Wings  West  AirUnes. 
Inc..  for  its  provision  of  essential  air 
service  at  Visalia,  California.  (Memo  1932- 
C.  BDA,  OCCCA,  OC) 

8.  Docket         ,  Renewal  of  carrier  selection 
to  provide  essential  air  service  for 
Glasgow,  Glendive,  Havre,  Lewistown, 
Miles  City,  Sidney  and  Wolf  Point, 


Montana,  and  Williston.  North  Dakota. 
(Memo  2588,  BDA,  BCAA,  OC) 

9.  Docket  42330,  Renewal  of  carrier  selection 
to  provide  essential  air  service  at 
Brookings,  Huron  and  Mitchell,  South 
Dakota.  (Memo  2498-A,  BDA,  OCCCA,  OC) 

10.  Docket  41908,  Carrier  selection  for 
Inyokem  and  Palmdale/Lancaster, 
California.  (Memo  2170-a  BDA,  OCCCA. 
OC) 

11.  Docket  41029,  Notice  of  Wien  Air  Alaska 
to  suspend  service  at  Aniak,  Galena,  St. 
Mary's  and  Unalakleet  Alaska.  (Memo 
1582-M,  BDA,  OCCCA) 

12.  Dockets  37501  and  EAS-565,  Essential  Air 
Service  at  Hazleton,  Pennsylvania.  (Memo 
012-U  BDA.  OCCCA,  OGC) 

13.  Docket         ,  Essential  air  service  for 
Barter  Island  (Kaktovik).  Alaska.  (Memo 
2592,  BDA,  OCCCA) 

14.  Dockets  40531  and  40532,  Notice  of  Wien 
Air  Alaska  to  suspend  service  at  Medfra. 
Solomon,  and  Council,  Alaska.  (Memo 
1280-G,  BDA.  OCCCA) 

15.  Dockets  42460  and  EAS-6S1,  Scheduled 
Skyways'  notice  to  suspend  service  at  Hot 
Springs,  Arkansas.  (Memo  2S07-A,  BDA. 
OCCCA) 

,  16.  Commuter  carrier  fitness  determination  of 
Grant  County  Flying  Service,  Inc.  d/b/a 
Turner  Aire.  (Memo  2591,  BDA) 

17.  Docket  42355.  Application  of  Sierra  Pacific 
Airlines,  Inc.  for  a  certificate  under  section 
401(d)(t)  to  engage  in  scheduled  interstate 
overseas  air  transportation.  (Memo  7.585. 
BDA) 

18.  Revocation  of  air  carrier  certificates  of 
Action  Air  Cargo  Corporation;  Air  New 
England,  Inc.;  American  Eagle  Airlines, 
Inc.;  Ball  Brothers,  Inc.;  Century  Airlines,    ' 
Inc.;  Circle  Airfreight  Corporation;  Flight 
Transportation  Corporation;  Great  Plains 
Airlines,  Ltd.;  Holiday  Airways,  Inc.; 
Houston  Airlines,  Inc.;  Intercontinental 
Airways,  Inc.;  International  Air  Associates, 
Inc.;  )et  Executive  International;  National 
Air  Commuter,  Inc.;  Peninsular  Air 
Transport,  Inc.;  S.  S.  Airways,  Inc.;  Sun 
Land  Airlines.  Inc.;  Swift  Aire  Lines,  Inc.; 
Taino  International  Airways,  Inc.;  and  U.S. 
Aircoach,  Inc.  (Memo  2589,  BDA,  OGC) 

19.  Docket  38623,  lATA  agreement  proposing 
various  fare  revisions  within  the  area 
comprising  Asia  and  the  Pacific.  (Memo 
2586,  BIA) 

20.  Docket  40294,  United  States-Latin 
America  All-Cargo  Show-Cause 
Proceeding;  Docket  40363,  American 
Airlines,  Inc.;  Docket  39799,  Arrow 
Airways,  Inc.;  Docket  40385.  Guy-America 
Airways,  Inc.;  Docket  40224,  Jet  Charter 
Service,  Inc.;  Docket  40381,  Pan  American 
World  Airways,  Inc.  for  a  certificate  to 
engage  in  U.S.-Latin  American  scheduled 
all-cargo  service.  (Memo  960-C,  BIA) 

21.  Report  on  Brazil.  (BLA) 

22.  Report  on  Costa  Rica.  (BIA) 

23.  Report  on  the  United  Kingdom.  (BIA) 

24.  Report  on  Poland.  (BIA) 


25.  Discussion  on  Italy.  (BIA) 

26.  Report  on  Egypt.  (BLA) 

27.  Upcoming  Negotiations  with  Saudi 
Arabia.  (BL\] 

28.  Discussion  on  Peru.  (BLA) 

STATUS:  Closed. 

PERSON  TO  CONTACT.  Phyllis  T.  Kaylor, 
The  Secretary.  (202)  673-506ft 
PhyUis  T.  Kaylor. 

Secretary. 

|FK  Doc.  »*-3\*n  Fitad  U-27-M:  *M  pn] 
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FEDERAL  COMMUNICATIONS  COMMISSION 

November  27, 1984 

FCC  to  hold  a  closed  Commission 

Meeting  Tuesday.  December  4, 1984. 

The  Federal  Conmiunications 
Commission  will  hold  a  Closed  Meeting 
on  the  subjects  listed  below  on  Tuesday, 
December  4, 1984,  following  the  Open 
Meeting,  which  is  scheduled  to 
commence  at  9:30  a.m..  in  Room  856,  at 
1919  M  Street,  NW..  Washington.  D.C. 

Agenda,  Item  No.,  and  Subject 

Hearing — 1 — Application  for  Review  of  the 
Review  Board's  Decision.  95  FCC  2d  668,  in 
the  Otis  L  Hale  d/b/a/  Mobilfone 
Communications  DPLMRS  comparative 
renewal  proceeding  (CC  Docket  Nos.  82-15 
through  82-17). 

Hearing — 2 — Exceptions  to  the  Initial 
Decision  in  ICS/MCI/CMS  (Los  Angeles 
Cellular  Proceeding),  CC  Docket  No.  83- 
146. 

These  items  are  closed  to  the  public 
because  they  concern  Adjudicatory 
Matters  (See  47  CFR  O.603  (j)). 

The  following  persons  are  expected  to 
attend  the  appropriate  portions  of  this 
meeting: 

Commissioners  and  their  assistants 
Managing  Director  and  members  of  his  staff 
General  Counsel  and  members  of  his  staff 
Chief,  Common  Carrier  Bureau  and  members 

of  his  staff 
Chief.  Office  of  Public  Affairs  and  members 

of  his  staff 

Action  by  the  Commission: 
Hearing  1,  November  21. 1984. 

Commissioners  Fowler.  Chairman; 

Quelle,  Dawson,  Rivera  and  Patrick 

voting  to  consider  this  item  in  Closed 

Session 
Hearing  2.  November  20. 1984. 

Commissioner  Fowler.  Chairman; 

Quelle.  Dawson,  Rivera  and  Patrick 

voting  to  consider  this  item  in  Closed 

Session. 
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This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Judith  Kurtich.  FCC  Pubbc  Affairs 
O^ice.  telephone  number  (202)  254-7674. 
WilUam  |.  Trkarioo, 

Secretary,  Federal  Communications 
Commission. 

|FR  Doc  M-31939  Filed  IJ-Zt-M  3:11  prnf 
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FEDERAL  COMMUNICATIOMS  COMMISSION 

FCC  to  hold  open  Commission  meeting, 
Tuesday,  December  4. 1984. 
November  27, 1984 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  Hsted  below  on  Tuesday, 
December  4, 1984,  which  is  scheduled  to 
commence  at  9:30  a jn.,  in  room  856,  at 
1919  M  Street.  NW..  Washington,  DC 

Agenda.  Item  No.,  and  Subject 

Private  Radio — 1 — Title:  Memorandum 
Opinion  and  Orders  in  the  matter  of  the 
lottery  proceedings  for  selection  among 
competing  aoo  MHz  SMR  applications  in 
the  San  Diego,  Buffalo  and  La«  Angeles- 
San  Francisco  areas.  Summary:  The 
Commission  will  determine  (he 
comparative  points  to  be  assigned  each  of 
the  competing  600  MHz  SMR  applications 
in  the  above  areas  and  whether  to  grant 
these  applications  by  random  selection 
lottery  proceedings. 

Private  Radio— 2— r/t/e;  Memorandum 
Opinion  and  Order  in  the  matter  of  the 
authority  of  the  Private  Radio  Bureau  to 
initiate  Lottery  Proceedings.  Summary:  The 
Commission  wiU  consider  whether  to  grant 
the  Private  Radio  Bureau  delegated 
authority  to  issue  lottery  notices  in  the 
L,and  Mobile  Services. 

Ccmmon  Carrier— l—TO/e;  Further  Notice  of 
Proposed  Rulemaking  In  The  Matter  of 
MTS  and  WATS  Market  Structurp,  CC 
Docket  Na  78-72,  Phase  L  Summary:  The 
Commission  will  consider  whether  to  adopt 
a  Notice  of  Proposed  Rulemaking  that 
addresses:  (1)  the  computation  of  party-line 
subscriber  line  charges:  (2)  the  private  line 
surcharge:  (3)  the  Commission's  waiver  of 
the  Dedicated  and  Common  Transport 
access  charge  rules;  (4)  the  Commission's 
decision  to  preclude  exchange  carriers 
from  mixing  average  schedule  and  cost 
data  in  supporting  access  charges  tariffs. 

Common  Canrier— 2 — Title:  In  the  Matter  of 
Modincation  of  Policy  on  Ownership  and 
Operation  of  U.S.  Earth  Stations  that 
Operate  with  the  INTELSAT  Global 
Communications  Satellite  System. 
Summary:  The  Commission  will  consider 
responsive  pleadings  to  the  NPRM  on 
whether  the  Commission's  current  policy, 
established  in  1968,  on  the  ownership  and 
operation  of  U.S.  earth  stations  which 
operate  with  the  INTELSAT  system  still 
serves  the  public  interest. 


Mass  Media — \— Title:  Amendment  of  Parts 
1,  63  and  76  of  the  Commission's  Rules  to 
Implement  the  Provisions  of  the  Cable- 
Communications  Policy  Act  of  1984  and 
other  cable-related  matters.  Summary:  The 
Commission  will  consider  proposed  rule 
changes  to  implement  the  provisions  of  the 
Cable  Communications  Policy  Act  of  1984. 
In  addition,  the  Commissiofl  will  consider 
action  on  •  numlier  of  cable-related 
petitions  and  rale  making  proceedings. 

Mass  Media — 2 — Title:  Notice  of  Proposed 
Rule  Making  concerning  ownership 
reporting  requirements  for  cable  television 
systems.  Summary:  The  Commission  will 
consider  initiation  of  ■  Rule  Making 
proceeding  looking  toward  deletion  or 
substantial  simplification  of  existing 
ownership  reporting  requirements  for  cable 
television  systems  (47  C.F.R.  Section  76.403 
and  Schedules  3  anid  4  of  FCC  Form  325.) 

Mass  Media — 3— Title:  Applications  for 
authority  to  construct  interim  Direct 
Broadcast  Satellite  Systems  by  Satellite 
Syndicated  Systems,  Inc.,  Satellite 
Development  Trust,  National  Christian 
Network,  Advanced  Communications 
Corporation,  Hughes  Communications 
Galaxy,  Inc.,  National  Exchange,  Inc..  and 
Space  Communications  Services:  and 
petitions  to  deny  the  applications  of 
Hughes  and  National  Exchange  flied  by 
United  States  Satellite  Broadcasting 
Company,  Inc.  Summary:  The  Commission 
considers  these  applications  and  petitions 
to  deny. 

Mass  Media — 4 — Title:  Application  to 
transfer  control  of  Northern  Plains 
Broadcasting  Group,  Inc.,  licensee  of 
television  Station  KNDX  Channel  2, 
Dickinson.  North  Dakota,  from  Daniel  W. 
Coon.  Calvin  Caffritz,  Martha  Creath  and 
Thomas  A  Curtis  to  KXMC-TV,  Inc. 
{BTCCT-840817KG).  Summary:  The 
Commission  will  consider  KXMC-TV. 
Inc.  's  application  to  acquire  control  of 
television  Station  KNDX  and  its  proposal 
to  operate  KNDX  primarily  as  a  satellite  of 
KXMC-TV.  MinoU  North  Dakota.  KXMC- 
TV,  Inc.  requests  a  grant  of  the  transfer 
application  pursuant  to  Note  5  of  Section 
73.3555,  which  exempts  sate/lite  stations 
from  the  ban  on  Grade  B  overlap  of 
commonly  owned  stations. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Judith  Kurtich,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 
William  |.  Trkarico, 

Secretary,  Federal  Communications 
Commission. 

(FR  Doc  SI-aiSM  Filed  n-2S-84: 1:11  pm| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  change  in  subject  matter  of 
Agency  meeting. 


Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Monday, 
November  26, 1984,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  William  M.  Isaac, 
seconded  by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Director 
C.  T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matter: 

Recommendation  regarding  the  liquidation  of 
a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  seceiver. 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  46,148-L.  Franklin  National  Bank, 
New  York.  NY. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  November  27, 1984. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 

It-K  Due.  84-31901  Kiled  11-28-S4;  11:M  ami 
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FEDERAL  DEPOSfT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday, 
November  26, 1984,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  William  M.  Isaac, 
seconded  by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Director 
C.T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  a  request  for  financial 
assistance  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act: 
Name  and  location  of  bank  authorized 
to  be  exempt  from  disclosure  pursuant 
to  the  provisions  of  subsections  (c)(4), 
(c)(6).  (c)(8],  and  (c)(g](A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 


i.l 
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U.S.C.  552b  (c)(4).  (c)(6).  (c)(8),  and 
(c)(9)(A)(ii)). 

By  the  same  majority  vote,  the  Board  further 
determined  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  this  meeting,  on  less  than 
seven  days'  notice  to  the  public,  of  the 
following  matter 

Recommendation  regarding  the  liquidation  of 
a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Memorandum  and  Resolution  re:  The  First 
National  Bank  of  Midland.  Midland, 
Texas. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  added  to  the 
agenda  in  a  meeting  open  to  public 
observation;  and  that  the  matter  added 
to  the  agenda  could  be  considered  in  a 
closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(9)(B),  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(4), 
(c)(6).  (c)(9)(B).  and  (c)(10)). 

Dated:  November  27, 1984. 


Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen. 

Deputy  Executive  Secretary. 

(FR  Doc  84-31MI2  Filed  11-ZS-S4;  11:SB  a.m.l 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  10:15 
a.m.,  Wednesday,  December  5, 1984. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20lh  and  21st  Streets, 
NW.,  Washington.  DC,  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  An 

additional  item  has  been  added  to  this 
meeting:  Federal  Reserve  Bank  and 
Branch  director  appointments. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Date:  Noveml>er  28, 1984. 
James  McAfee. 

Associate  Secretary  oftheBoard. 

|FR  Doc  •4-41417  Filed  11-2S-a4: 10-JO  eral 
MUINQ  COOC  SSIO-OI-M 


FEDERAL  TRADE  COMMISSION 
■HME  AND  DATES:  10:00  a.m..  Tuesday. 
December  4, 1984. ' 
PLACE:  Room  432,  Federal  Trade 
Commission  Building,  6th  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20580. 
STATUS:  Open. 

MATTER  TO  BE  CONSIDERED:  DiscuSSiOH 
of  staff  recommendation  that  the 
Commission  publish  an  advance  notice 
of  proposed  rulemaking  in  the  Federal 
Register  concerning  the  Retail  Food 
Advertising  and  Marketing  Practices 
Rule,  16  CFR  424. 
CONTACT  PERSON  FOR  MORE 
V  information:  Susan  B.  Ticknor,  Office 
.  of  Public  Affairs:  (202)  532-1892, 
^  Recorded  Message:  (202)  523-3806. 
Emily  H.  Rock, 
Secretary. 

|FR  Doc.  B4-314as  Filed  11-2S-S4:  llfll  eml 
WLUNQ  COM  fl7S»41-M 


Friday 

November  30,  1984 


Part  II 


Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


{Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction;  General 
Wage  Determination  Decisions,  Notice 


DEPARTMENT  OF  LABOR 

EmploynMnt  Standards 
Administration,  Wage  and  Hour 
Division 

{Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276aJ  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83,  48  FR  35736  (1983),  and  6- 
84.  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  ^letermined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 


impractical  and  contrary  to  the  public 
interest 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
%vithout  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  sh^ll 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931.  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  cf 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations,  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 


Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division.  Office  of  Program  Operations, 
Division  of  Government  Wage 
Determinations.  Washington,  D.C.  20210. 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U.S.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


ColOfado:  C083-5113 

July  15.  1983. 

Kansw  KS84-4101 „.         ...    . 

Oct.  M,  1964 

Louisiana:  LA84-40S5 

._    _  Sapl  28.  1384 

OUahoina;  OK84-4049 

Sapl  7.  1964 

P/^«4-3004 

Fab   17.  1984 

PA83-3053 

No».  25.  1963 

PAa3-3051 _ ._ 

O) 

PA84-3026 

July  13.  1964 

PAiu-miri 

May  11.  1964. 

PAa4-.-»17 

Juna  IS  1964 

PA84-3000 

.    __.  Jaa  13.  1964 

Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  paientheses 
following  the  number  of  the  decisions 
being  superseded. 


Maaourl      and      Kanaas.      M0e4-402S  Apn)  27  1964 
(MOe4-4106) 

Hmm  Maxico:  NM84-4041  (NM64-4105) Juna  29.  1964 

Taxaa :TX84-4007  (TX84-4104» Fab   17    1964 

Rhode  Island:  RIS3-3042  (RI84-3043) Aug.  19,  1963 


Signed  at  Washingtoit,  D.C.  this  23rd  day  of 
November  1984. 

fames  L  Valin. 

Assistant  A  dministrator. 

MLUNO  CODE  4S10-a7-M 


<CDtrlC*TI0N9    P.     1 


"OOIPICATIONS   P.    i 


Decision  vo-  con-ill 3 

(n=?lPl2451  July   li.  1M3I 


CXaar    Cz«ak      Oanvai , 
Oouqlaa.    ttqlt.   Clbart. 
Gilpin.    Grand,   Jaffarton, 
Laka.   LariMT,   Norqan, 
Park,   SuHut  and  Wald 
Covuitiaa.   Colorado 

OMIT: 


Claetrieiana; 
eibart,  (ark  and  Teller 
Countiai : 
Elaetrician,  T^chniciaoi) 
aa  iaauad  in  Nodifica 
tion  *i 

ADO: 


Electricians: 

Eibart.  Park 
Counties! 
Blactrician, 


ItadviicianB 


S16.12 


16.12 


DECISION  •  OK84-4049 
MOD,  t  4 

TTrTir3S47J  -  Saptawbar 
T,  1914 

Adair,  Atoka,  iryan.  Coal 
Charokea,  Craig,  Craak, 
Delaware,  Haskell,  Ruqhas 
; Leflore,  Latimer,  HcIntosl|, 
Hayea,  Muakoqee,  Nowata, 
Okfuskee,  Oksulgee,  Osaqe, 
Ottawa,  Pawnee,  Pittsburq< 
Pushaataha,  rogers,  Tulsa 
Seqxioyah,  Haqoner,  and 
Washington  Cos.,  Oklahona 


2.31-6* 


CHAMfSE: 

TILE   LAYERS,    TERRAZZO 
WORKERS    4    MARBLE   MASONS 


P.31*3» 


Area    I 
Area    II 


316.84 
15.0? 


SI. 50 
3.10 


, DEC : «;Tn\'  NO.   yst4-4lol 
vo6.    «  J   U^Fh  4UU  - 
October' 26,    1«4    -   Shawnee. 
County.   Kansas 

I 
icHASGEi 

: LABORERS    (General) 


59.05      S2.30 


DECISION   «LA84-40';5-MOD«1 
(44  FR  5fi445-Sept.    39,l<)a4 
Statewide,    Louisiana 

CHANGE; 
Asbestos  Workers: 
Zone    3 
Zone   4 
Carpenters: 
Zone   1 
Carpenters 
Mllltrrights 
Plledrivemen 
Zone   3 
Carpenters  4   Drywall 
Millwrights 
Plledrivemen 
Zone  4 
Millwrights 
Electricians: 
Zone   S 
Electricians   i  Cable 
Splicers 

Zone  8 
Electricians 

Cable  Splicers 

Elevator  Construetorsi 
Zone   1 
Mechanics 
Helpers 

Helpers    (prob. ) 
Glatlers 

Zone   3 

Latherst 

Zone  2 

Zone   3 

Line  Construction: 

Zone   li 

Linemen 

Hole  digging   equip.: 
tractor   w/winch  i 
derrick;    line   truck 
w/wlnch   4  derrick 
working  hot   lines 

Pole   truck   4    trailer 
or   pole  hauling    i 
setting   truck    (not 
energized   lines) 

Truck  w/o  winch 

Croundmen 


16.001 
14.S4I 


11.261 
11.98! 
12.161 

i 

13. 4s; 

14.1}; 

13. is: 

15.  6o! 


1.12 

2.05 


.60 
.60 
.60 

2.50 
2.50 
2.50 

1« 


16.451     1.68 
♦  9» 

15.2SI     1.00 

♦  3lj% 
15. 5J;     1.00 

•  ♦J"j% 


:dECISI0W  4LA84-4055 
(Cont'd) : 


-I 


16.45 


1.6« 

♦  9% 


12.00  I 


.01 


14.87  3.28*a 
704JR  3.28+a 
50»Jl«, 

16.92i     1.41 

I 

13.501     1.96 
11.26         .60 


I  Plasterers 

'  Zone  6 

Plumbers  4  Pipefitters: 
Zone  6; 
Helpers  (exterior 
sewer  4  all  related 
work  including  bell 
holding  4  cramming, 
cutting  holes  un- 
loading i  loading  of 
materials,  eguian\ent 
4  tools  to  4  from 
jobslte  4  distribu- 
tion t  stock  piling 
of  same,  dismantling, 
erecting  t   dismem- 
bering scaffold, 
general  clean  up  of 
site 

Footnotes: 

a   -   1st   6  mos.    -  none;  ' 

6  mos.    to   5  yrs.    -  j 

64;    5   yrs.    and  over-  j 

8»   of   basic   hourly  , 

rate   4    7   paid  | 

holidays,    A   thru  G.  { 

PAID    HOLIDAYS: 

A-New  Years'    Day;    B-Kenorlal   Cay: 
C-Independence  Day;    D-Labor   Day; 
E-Thanitsglving   Day:    F-the  Friday  after 
Thanksgiving   bay;    '^-Christmas  Day 


4.80  I 


.03 


( 


I 


TZ\JW 

1.68 
♦  9% 

1                ; 
65%JR; 

1.68 
♦9% 

1     45%Jlt| 

1.68 
♦  9% 

50»JR 

1.6S 

( 

♦  9» 

< 

O 


Z 
p 

b 

to 


MM* 

8- 


z 

o 
< 

3 

a" 

CD 


Z 

o 

s 


2 
8 


MODIFICATIONS  P.  3 


NODiriCATIONS  P.  4 


DECISIOtl  WO.   PA34-30C* 
iWD.   NO.   4 
•  (49  FR  6209  -  r«btiMiy  17, 
1984) 

Arastronq,   Allaqheny, 
Baavar,    Butlar,    Fayette, 
Indiana,   Washington  t 
Wastnoraland,   Countias 
Pennsylvania 

CHANGE; 

ASBESTOS  WORKERS 
CEMENT  MASONS 

Zone  2 
ELECTRICIANS 

Zone  1 

'  Zone  2 
'GLAZIERS 

'line  CONSTROCTION 
Zone  2 
Lineman,  dynamite  man, 
heavy  equipment  operatot 

I  Winch  truck  operator 

Groundnan 

P^BORERS: 
LANDSCAPING 
Landscape  laborer  to  in- 
clude general  landscap- 
ing work  and  driving  of 
trucks  for  the  distribu- 
ting of  materials  on  the 

j   job  site  but  not  to 

'   include  dump  trucks  used 
to  transport  supplies  to 
the  job 
Landscape  Tractor  Opera- 
tor to  operate  small 
industrial  rubber  tire 
tractor  equipped  with 

f   front  end  loader  and 
back  hoe  attachments 

'  used  for  the  sole  pur- 
pose of  landscape  work 
including  soil  spreding, 

,   but  not  for  heavy  and 
highway  construction 
work 

MARBLE    SETTERS 

'  Zone   1 

MILLWRIGHTS 


1 


16.10 

17.74 

17.72 

17.05 
15.73 

15.99 
11.29 
10.00 


10.45 


10.87 


15.67 
15.22 


5.57 


3%+ 
3.45 
6.37 
5.45 


.80+3 

3/8% 

.80+3 

3/8% 

.804^3 

3/8% 


PAimCRS: 
Zone  2 
Comercial 
Brush 
Spray 
Industrial 
Brush 
Roller 
PLASTERERS 
Zone  1 
?one  2 
PLUMBERS 
Zone  1 
Zone  2 
feTEAMFITTERS 
Zone  1 
STONEMASON 

Zone  2 
>HEET   METAL  WORKERS 
ROOFERS 

rERRAZZO  WORKERS 
Zone   1 
fILE   SETTERS 
Zone  1 


25% 


25% 

4.27 
4    3%% 


MM<ly 
RUM 

10.00 
10.52 

5.80 
5.80 

13. OS 
13. S8 

5.80 
5.80 

14.19 

17.74 

s 

4.04 
4.04 

117.08 
16.65 

|l6.65 


15.46 
16.49 
17.34 

15.10 

14.00 


4.40 
4.69 

4.74 

6.63 
4.96 

4.10 

5.36 
5.36 


DECISION  NO.    PA84-3000    - 
MOD,    t  T" 

(49   FR  1851   -  January   13, 
1984) 
Allegheny,    Armstrong, 
Beaver,    Bedford,    Blair, 
Butler,    Cambria,    Cameron, 
Centre,    Cl,arion,    Clear- 
field,   Clinton,    Crawford, 
Elk,    Erie,    Fayette, 
Forest,    Franklin,    Fulton, 
Greene,    Hutingdon,    Indiana, 
Jefferson,    Mercer,    Lawrencf 
McKaaTi,    Mifflin,    Potter, 
Somerset,    Venango,    Warren, 
Washington  i  Westmoreland 
Counties,    Pennsylvania 

CHANGE! 


:LAB0RERS: 
Landscaping 

I     Zona  1 
Class  1 
Landscape  laborer  to 
including  general    lanc- 
soaping  work  and   the 
driving  of    trucks   for 
the  distributing  of 
materials  on  the   job 
sits  but   not   to   in- 
clude dump  trucks  use<l 
to   transport  supplies 

I  to   the  job  10.45 

•       Class    2 

Landscape   tractor 
operator   to  operate 
small    industrial 
rubber  tire  tractor 
equipped  with  front 
end   loader  and  back- 
hoe  attachment  used 
for  the  sole  purpose 
of   landscape  work    in- 
cluding  soil   spread- 
ing,   but   not   for 
heavy  and  highway 
vork  10.87 

LINE   CONSTRUCTION 
Zone  2 
Linanan  15.06 


10.54 


».79 


MMrty 


Groundman 

PLUMBERS    (Bridgedrain 
pipe) 
Allegheny,    Washington, 
Greene,    Armstrong 
Counties 


■MM 

■wniu 

9.04 

.804-3 

1 

3/8% 

16.65 

1 
i 
i 
1 

f' 

i 

> 

1 

4.69 

25% 


Winch  truck  op. 
Trucit  Orivars 


25% 


.80+ 
3   3/8% 
.80+ 
3    3/8% 
.80+ 
3    3/8% 


I 


< 

o 


Z 
p 

b 


3. 
O. 

03 

<< 

2 

o 
< 
n 

I 

a 


MODIFICATIONS   P. 5 


ewr»*rr*A«  orcisiow 


DECISION  NO.    PA83-3053    - 
not).    NO.   TT 
,7i8   FR    53268   -   November    25,' 

1983) 
Blair  County,    Pennsylvania 

CHANGE; 

ELECTRICIANS 

GLAZIERS 
LABORERS 
ROOrERS 


17.70  !    3»+ 
I   3.45 

15.73  ;   5.45 

11.65  I  2.79 

17.34  I 
I 


DECISION  NO.    PA83-3051    - 
JIOD.    NO.     *5 

(48   FR  53264    -  November   25, 
I  1983) 

iFranlclin  County,    Pennsyl- 
vania 

CHANGE;       -  - 

LABORERS 

LINE  CONSTRUCTION 
Linanen 

,  Hinch  Truck  Op. 

'  Groundnan 


DECISION   NO.    PA84-3026    - 

MOD.    NO.    «1 

.(49  FR   28654    -  July    13, 

1984) 
Mleqheny  County,    Pennsyl- 
jvania 

CHANGE: 

ELECTRICIANS: 
Residential    4    story  waltc- 
up  or  with  elevator 

PLUMBERS 

pHEET  METAL  WORKERS 

i 


11.65 

15.06 

10.54 

9.04 


2.79 

.80  +  3 

3/8* 

.80+3 

3/8% 

.80+3 

3/8» 


-t- 


DECISION  NO.  PA84-3013 


"•y  u. 


MOD    .    NO. 

U4  r(«  J6JJ9 

1984) 

I  Buc)cs,    Chester,    Delaware^ 
:  Montgomery   t   Philadelphia 
I  Counties,  Pennivtvsnla 
I 
CHANGE: 


LABORERS; 
Group   5 


12.90 


rrM«> 


i  DECISION  NO.    PA'<i.-3ni7 

I   >ioD.  NO.  : 

(..9   re    2-85»   •    Jun«    15, 
1       1984) 

I       Berks,  Lehlth  &  Northampron 
I       Counties,    Pennsylvania 

CHA.NCE; 
Electricians: 
Zone   )  1,17.38 

Plledrlvermen  15. «7       |».!I|'HI 


l.»«*31l 


17.72 
16.65 
16.49 


3»+3.45 
4.69 
4.96 


STATE:  Missouri  6  Kansas 


COUNTIES:  Cass, Clay, Jasckson, Platte, 
Ray, Henry, Johnson,  4  Lafayette  Cos., 
Missouri;  Johnson  4  Wyandotte  Cos.. 
Kansas 

DECISION  NO.   MO84-4106  °*"' ,,'^^;.?'  '"^i^^S'^^S^ir 

Suoersedes  Decision  No.  MO84-4025  dated  April  27,  1984  in  49  FR  18220. 
DESCRIPTION  OF  WORK:   Building  Projects  (excluding  single  family  homes  and 
apartments  up  to  and  including  4  stories)  and  heavy  and  highway  construction 
in  Johnson  *"  Wyandotte  Co|„„  rShsas  orly.  saw    ,„^ 

MMita     -'LTL  H«»«»      i,,w(,ti 


KMai 


Asbestos  Workers 
Boilermakers 
Bricklayers  (   stonanason 
Carpenters: 
Zone  1-Cass, Clay, Jack- 
son, Platte  4   Ray  Cos., 
.Mo. ;    Johnson   4  Wyan- 
dotte Cos., Kansas: 
Carpenters,    Lathers, 
Millwrights  4   Pile- 
drivermen 
Zone2-Henry  County,   Mo.: 
Caroenters  *   Lathers 
Millwrights  4   Pile- 
drivermen 
2one_3 -John son   4   Lafa- 
yette Cos. ,   Me. : 
Caroenters  4   Lathers 
Millwrights  4  Pile- 
drivermen 
Cement  Masons    (Building 
Construction) ; 
Zone   1-Cass , C lay , Jack- 
son, Lafayette, Platte, 
4  Ray  Cos.,   Mo.;    John- 
son 4  Wyandotte  Cos. , 
Kansas: 
Cement  Masons 
Zone  2-Henry  4  Johnson 
Cos.,   Mo. 
Calient  .Masons    (Heavy  4 
Highway  Construction) : 
Johnson   4  Wyandotte 
Cos.,    Kansas 
Electricians: 
Zone   l-Western   half   of 
Clay   4   Jackson  Cos. , 
Mo.    not   including   Blue 
Soringsj    Northern  hall 
of   Platte  Cos. ,    Mo. : 
Northwestern   portion 
of   Cass  Cos. ,   Mo.    not 
including   Pleasant 
Hill: 
Electricians 


17.29  $4.26 
17.345  3.25 
15.94        3.00 


16.05  2.67 

13.70  2.67 

16.05  2.67 

14.775  2.67 

16.05  2.67 


15.395   2.33 
13.98 

15.17   2.33 


16.18  10%* 
3.01 


Electricians (cont 'd) : 
Zone  2-Henry, Johnson  4 
Lafayette  Cos.,  .Mo.  4 
remainder  of  Clay, jack- 
son, PlattetCass  Cos., Mo,: 
Electricians  (contracts? 
exceeding  2,000  man  hrs.  16.18  10\- 

3.iM 
Electricians (contracts 
not  exceeding  2,000 

man  hrs.  15-1»  1^'* 

■i.ri 

Zone  3-Ray  Cos.,  Mo.: 

Electricians  (contracts 

exceeding  2,000  man  hrs.  16.18  IC** 

Electricians  (contracts 
not  exceeding  2,000 
man  hrs. 

Zone  4-Wyandotte  County," 
Kansas 

Zone  5-Johnson  County 
(that  portion  east  of 
Monticello,  Olathe,  4 
Spring  Hill  Townships) , 
Kansas 

Johnson  County  (that 
oortion  west  of  Aubry, 
Oxford  4  Shawnee  Town- 
ships) ,  Kansas 

Elevator  Constructors 

Elevator  Constructors ' 
Helpers         ~^ 

Elevator  Constructors' 

Helpers  (Prob.) 
Glaziers 

Ironworkers: 
Zone  1-Cass, Clay, Jack- 
son, Platte,  Ray,  Henry, 
Johnson  4  Lafayette 
Cos.,  MO.:  Johnson  4 
Wvandotte  Cos., Kansas 


14.58  10»* 

3.r". 


16. i»  irs* 
3.:i 


16.18  IC** 
3.01 


15.55  3%* 

2.13 
16.89  2.69* 


?0»JR 


2.6  V 


5CI»JR 
14.665  3.56* 

l-.in 


17.25   3.25 
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DECISION  SO. :MO8«-4106 


I^aborars: 

Building  Construction: 
Zone  l-C«»m,Clay,Jaclc- 
son.i  Piatt*  Cos.,  Ho.; 
Johnson  t  Nyandotte  Cos 
Kansas: 
Group  1 
Group  2 
Group  3 

Zone  2-Lafayetf  t 
Hay  Cos.t  Mo. I 
Group  1 
Group  2 
Group  3 
tone  3-Henry  t  Johnson 

Cos.,  Ho. t 

Group  1 

Group  2 

Group  3 
Site  Preparation  4  Grad- 
ing, Heavy  t   Highway 
Construction: 
Zone  4 -Johnson  fc 

Wyandotte  Cos.,  Kansas 

Group  1 

Group  2 
Line  Construction: 
Zone  1-Cass, Clay, Jack- 
son, Platte  4  Ray  Cos., 
Ho.  ;Vfyandotte  4  Johnson 
Cos.,  Kansas: 
linsaen 

Linaien  operator 

Groundaan  powdeman 

Groundnan 


PAG 


■mc 

■■■iwu  ; 

, 

513.35 
13.50 
13.65 


Zone  2-Ca ss,Clay,Jack- 
son, Platte, Ray, Henry, 
Johnson  4  Lafayette 
Cos.,  Ho.;  Wyandotte 
Co.  4  Johnson  Co. -that 
portion  east  of  Honti- 
eello,01athe  4  Spring 
Hill  Townships, Kansas: 
Line  Construction (Tele- 
phono  4  telegraph  Work 
including  C.A.T.V.  work 
Cable  Splicers; air 
pressure  technicians: 
central  office  equipment 
■an  i 

Telephone  linenan  4  i 
installer  repairman;  i 
C.A.T.V.  terminator; 


2.15 
2.15 
2.15 


12.35 

12.50 
12.65 


,  2.15 
2.15 
2.15 


9.S25 
9.925 
10.15 


12.52 
13.32 


2.90 
2.90 
2.90 


3.45 
3.45 


11.33  '•%%+ 

I  )  1.00 

I    17.10  ■8l|%+ 

1.00 
I    12.84   8>|t« 
I  '•  1.00 

\    12.23  :8H%+ 

:     I  1.00 


10.96  3%*. 45 

I 


Fnnft 


Line  Construction  (cont'J):    j 

Zone  2-equigrnent  opcrater 
<^  yd.  bacichoe  4  larger 
4  D-4  crawlers  4  larger$10.39 | 3%*.45 
Equipment  operator 
(trenchers  4  all  other 
equipment)  9.1113**. 45 

Groundraan-winch  driver   7.87 '3%+. 45 
Groundnan  6.36i3t*.45 

Line  Construction  (Rail-       | 

road  4  Cross  Country  I 

Transmission  Lines) : 

Zone  3-Wyandotte  Co.  4         L 
Johnson  Co. -that  oortion 
east  of  Honticello,  ' 

Clathe  4  Spring  Hill         ' 
Totmships: 
Linenan 


Linenan  operator 

Groundman ,  powdeman 

Groundnan 

Pole  Treating: 
Pole   treating   soecia- 
list 


15.50    3S»* 
•   1.06 

14.36  m%* 

i  1.06 
10.79  ai,\* 

1.06 
10.09  pl|%* 

i  1.06 


16.24   BH^* 
1.06 


Pol*  treating    inspector   15.50Q'|** 

I  1.06 
Pole   treating   truck  ! 

driver 


10.79 


Pole  treating  ground- 
man 

Marble  4  tile  setters 
Marble  4  tile  setters 

finishers 
Painters; 
Zone  1-Cass. Clay. Henry. 
"Jactson , John son ( ex- 
cluding Whitanan  AFB) , 
Lafayette, Platte  4  Ray 
Cos.,  Mo.; Johnson  4 
Wyandotte  Cos., Kansas: 
Brush  t   tapers 
Sprav 
Zone  2-Johnson  Co.,  Mo. 
Whitenan  AFB  Only) : 
Brush 
Spray 
Plasterers: 
Zone_l -Cass , Clay , Jack- 
son,Lafayette,  Platte  4 
Ray  Cos.,  Mo.;  Johnson, 


1.06 


10.09  Ss»* 

1.06 
17.52  7%+1.23 

I 

14.40  ' 


16.04 
17.04 


14.25 
15.25 


|2.00 
I  2.  00 


DECISION   SO. :MO84-4106 


Plasterers (cont'd) : 
Zone  1-4  Wyandotte  Cos., 

Kansas 
Zone  2-Henry  4  Johnson 
Missouri 


Page  3 


HMfty 


FfMfl 


$17.60 


Cos 

Pipefitters  | 

Plumbers:  I 
Zone  1-Platte.Clav.Jaek- 

son,4Cass  Cos.,  .Mo.;  I 
Johnson  4  Wyandotte  Cos.i 

Kansas  ! 

£one2 -Johnson, Henry, Ray  j 

4  Lafayette  Cos., Mo.  ' 
Power  Equipment  Operators:! 

Building  Construction:  I 

Group  I  I 
Group  II 
Group  nil 

(a)  I 

(b)  I 

(c)  ] 
(d) 

Group  IV  1 
Group  V 

Grouo  VI  ; 
Graap  vil: 
(•) 

1      (b)  { 
1     (c) 
.  Group  Vlll 
'  Group  IX 

.  Site  Preparation  4  Grading, 

Heavy  4  Highway  Construe- 1 

tion:  I 

I   Zone  1-Johnson  4  Wyan-  1 

I   dotte  Cos.,  Kansas:  | 

;    Group  I  I 

Group  II  j 

Group  III  I 

GrouD  IV:  | 

Oilers 

Oiler  drivers  (all 

types)  i 

Roofers  I 

Sheet  metal  workers  ! 
Soft  floor  layers 


13.66 
17.44   3.22 


18.46   2.70 
16.02   2.70 


15.86   4.05 
IS. 51 j  4.05 


10.45 

13.61  ' 

11.251 

13.86  1 

16.11 

15.76 

16.36 


Sprinkler  fitters         1 

Terraito  Workers: 
Terraazo  workers  j  15.31 

Terrazzo  workers  finisher*  13.58  i 
Terraiso  base  machine    ]  13.93  I 


15.71  /  4.05 
15.46  '  4.05 
13.46  4.05 
16.86  4.05 
16.36   4.05 


1 
! 

14.60  '  4.07 
14.35  I  4.07 
13.65  I   4.07 

9.63  (   4.07 

12.65  4.07 
16.48  ,  2.91 
16.75  2.78 
12.44  1%+ 

3.34 
19.28   3.21 


10% 


Truck  Drivers: 
Building  Construction: 
Group  I 
Group  II 
Group  III 
Group  IV 
Group  V 
Group  VI 
Group  VII 
Group  VIII 
Truck  Drivers: 
Site  Preparation  4  Grad- 
ing, Heavy  4  Highway 
Construction: 
Zone  1-Johnson  4  Wyan- 

dotte  Cos., Kansas: 

Group  I 

Group  II 

Group  III 

Group  IV 

Group  V 


Fmift 


I 
i 
>14.335'  2.75 
•14.385J  2.75 
14.46  I  2.75 
14.585  2.75 
14.485!  2.75 
14.6851  2.75 
14.535i  2.75 
14.4351  2.75 


I 


13.82 
13.67 
13.36 
13.16 
12.94 


4.00 
4.00 
4.00 
4.00 
4.00 


I 
FOOTNOTE ;  a-Employer  contributes' 
B%  of  basic  hourly  rate  for 
over  5  yrs.  of  service  4  6% 
of  basic  hourly  rata  for  6  mos. 
to  5  yrs.  service  as  Vacation 
Pay  Credit.   Also  7  oaid 
Holidays.  ' 

WELDERS  •  Receive  rates 
prescribed  for  craft  per-      ' 
forming  operation  to  whifh 
welding  is  incidential. 

Unlisted  classifications 

needed  for  work  not  in-        r 

eluded  within  the  scope 

of  the  classifications 
I  listed  may  be  added  after 

award  only  as  provided 

in  the  labor  standards 

contract  clauses  (29  crR. 

5.5(a) (1) (ii)). 
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FA-t 


CLASSIFICATION  DEriHtTIOWS 
LABORERS:  UmLDIWG  CONSTRUCTION  -  ZONES  I  and  H 

°g°^vll  labor.  •lr«..h  h.ndl.r.  or  ..tt.r.,  c.rp.nt.r  t.nd.r.  tr.ek  »n, 
•  •luand.r  t.nd.r.,  l.ndic.p.  »n>  .od  l.y.r.i  -r.ck.r  (for  .It. ration. 
or  .ntir.  proj.et.).  Plu.b.r  l.bor.r.  (conduit  pip.,  ..-.r  work,  •""in 
til.  .nd  duck  lin..,  diqqln,  .nd  b.ckf tllln,) ,  po«.r  tool  op.r.tor.,  pl.r 
hoi.  di«.r.  (ov.r  10  ft.).  J.ckh.M.r,  .nd  chlppinq  h.aa.r  op.r.tor.. 
ch.ln  ..«  op.r.tor.,  concr.t.  ..w  op.r.tor..  bru.h  f..d.r.  on  pulv.rii.r. ; 
r.inforcln,  .t..l  h.ndl.i..  .ir  t.»p  op.r.tor..  ditch  "i''<='>  °P"*"'»'  . 
..mqlnq  .c.ffold.,  q.orql.  buqql..  ( ..If-prop.ll.d)  .  fork  lift,  ho..».n. 
Insulation  aan. 

°vibrator  op.r.tor:  fork  lift  (...onry,  brick  t.nd.r,  pL.t.r  t.nd.r, 
.ton.B.ion.  t.nd.r  (Includ..  .11  hod  e.rri.r.  cl...lf le.tlon.  pr.v.ou. 
.hown  a.  nortar  Ban  and  .caffoldlnq) . 


ly 


GROUP  III 


■a. tic 


Barco,  Jack.on  or  .l-ilar  taa  op.r.tor..  ..ph.Xt  r.k.r..  pow.r  ii.n, 
hot  k.ttl.  -.n,  ..ndbla.tinq  and  qunntt.  notil.».n,  w.qon  and  churn  drill 
op. r. tors:  cuttlnq  torch  or  burn.r  a.n. 
LABORERS;   (BUILDING  CONSTRUCTION  -  ZONE  H 


'llllrli.    labor. r.  -  c.rp.nt.r  t.nd.r.,  tr.ck  ..n.  .r.ck.r.,  ■••';2'!"i"' 


«"c.rrl.r.,  .nd  .11  oth.r  G.n.r.l  labor.r.,  plu.b.r.  l.bor.r.  ••-"-"'<■ 
«t.r  lln..,  conduit  pip.,  dr.in  til.  .nd  duck  lin...  b.tt.r  board  .an  on 
pip.  .nd  ditch  work 

'^rir't's.Bl-Sklll  -  Ston.  ...on  t.nd.r.,  .Ir  tool  op.r.tor.,  pi.r  hoi.  -.n 
Cork'nq  b^low  Oround,  vlbr.tor  ..n,  j.ck  ha...r,  chippin,  h....r  op.r.tor,. 
..t.rial  batch  hopp.r  ..n,  .c.l.  ..n,  .pr..d.r  or  .cr..d  .an  on  a.ph.lt 
..chin.,  ch.ln  or  concr.t.  >.w,  bru.h  f..d.r.  on  pul».ri..r.,  .winqinq 
.c.ffold,  c.nt  h.ndl.r.  (bulk  or  «.ck)  ,  l.».r  b...  .an 

's^con"s..l-Sklll  -  Pla.t.r  t.nd.r.,  hod  c.rr.rl.,  "'i^H  ^"•^"' '  ".t;!!!:, 
torck  .nd  burn.r  ..n.  ., ph.lt  rak.r.,  barco  ta.p.r.  jack.on  "I  "^  •'»''" 
ta.p«,  pow.r  buqqy  op.r.tor,  powd.r..n,  ...tic  l.ttl...n,  ..rdbla.t  n,  and 
,!nni;.  no..l...n,  h.ad  pip.  lay.r  on  ..w.r  work,  ..n  workinq  tunn.l..  h.ad 
for.,  and  .trlnqlln.  ..n,  hot  t.r  .pplic.tor. 
LABORERS;  Sit.  Preparation  (ZONE  42. 
CROUP  I 
Ca 
Pl 


<pavin,  only),  cru.h.r  f.d.r.  ..n  h.ndllnq  "•»"*•» }"°"  ""•?'' ,„^,„ 
u.t.rlal..  ..n  worklnq  with  .nd  handlinq  .po.y  ..t.rial  or  .at. rial,  (wh.rt 
■pacial  prot.ctlon  I.  r.qulr.d).  topp.r  or  .tandinq  tr..»i 


LABORERS; 

GROUP  I 
b.tt.r 
bo.rd  . 
worklnq 

GROUP  II 


Sit.  Pr.paratien  (ZONE 
(cont 'd) 

board  .an  on  pip.  .nd  d 
nd  willow  .at  wa.v.r.  . 

on  und.rqround  tunn.l. 


CLASSIFICATION  PEFINITIONS  (cont'd) 
4) 


Spr.ad.r  or  .cr.ad  aan  on  a.ph 
barco  ta.p.r.  j.ck.on  or  .ny  o 
.ir  track  drill,  .nd  .11  oth.r 
a.n.  lin.r.  .nd  .trlnqlln.  ..n 
hot  ...tie  k.ttl. ..n:  hot  t.r 
build. r.  t.nd.r.  and  .ortar  .. 
and  qunnit.  nosal...n:  rubblnq 
■anhol.  build. r  (brick  or  bloc 
pip.  l.y.r  on  ..w.r  work. 


itch  work.  f..d.r  .an  on  wood  pulv.rix.r*. 
nd  c.bl.  ti.r.  on  riv.r  work.  .11  l.borar* 
wh.r.  co.pr.x.d  .ir  i*  not  u..d. 

atl  aacMna.  a.ph.lt  r.k.r.  la.ar  b*aa  aan; 

th.r  (i.il.r  t.ap  w.qon  drill. r:  churn  drill.; 
■l.ll.r  drill.:  for.  ..tter.:  cuttlnq  torch 
on  concr.t.  p.vinq,  curbs,  qutt.r.  .nd  .tc; 

.ppllc.tion:  h.nd  bl.d.  op.r.tor.;  .anhol. 
on  brick  or  block  a.nhol...  ..ndbla.tinq 
concr.t.;  .ir  tool  op.r.tor  in  tunn.ls; 

k);  dyn..lt.  .nd  powder. an;  w.ld.r;  ha.d 


WVTR   KWI^MENT  OPERATCR';    'PUILDIWG   CONSTPVrTtON ) 

Croup    I    •    Asp'ialt    paver    and    tcreadcr;    aspha!  ►    plant  i»ix»r   operator; 
asphalt   plant  operator;    back    fillerti    backhoei    barberqretne   loader) 
blade-power)    boats-power)    boilers   (2))    boring  machines;    cablewaysi 
cherry  pickers;   chip  spreader)   concrete   readf-aix   plant,   portable 
(job   site))   concrete  aixer   paver;    crane-overhead)    cursher.    rock) 
derricks   and  derricks   ears    (power   operated);   ditchinq  .achine*; 
doters)    drcdqes  -   any   type   power;   qrade-all   -   sinilar   type;    hoist, 
endless  chain-power  operated  with  power   travel;    loaders;  Mechanic 
and  welder;   aucking  aachine;    orange   peelS)    punps   -  Material)   push 
eats;    scoops;    self-propelled   rotary  drill;    shovel,    power;    side   hooa; 
skimer   scoop;    testhole  machine;    throttle  man;    locomotives 

CROUP  II  -  Poilers   (1);  Brooms  -  power  operated; 'chip  spreader   (front 
man);    clef  plane  operator;   compressors    (1)    125'    or   over;    concrete 
saws;    self-propelled;    crab  -   power   operated;    curb   finishing  machine; 
flresien  on   rigs;    flea   plane;    floating  machine;    form  grader;    greaser; 
hoist,   endless  chain  -   power   operated;    hopper  -   power   operated;    hydra 
hamaer;    lad-a-vator  -   similar    type;    rollers;    siphons,    jets,    and   -tennles, 
sub-grader;    tractors  over   50   h.p. ;    compressors    (2)    125'    ft.    or   over 
not  more   than  20'    apart;   compressors- tandem;    compressors   single, 
truck  mounted;    elevator;    finishing  machine 

GROUP  III 

(a)  Oilers 

(b)  Fork  lift-masonry 

(c)  Oiler  driver 

(d)  A-frame  trucks;  fork  lift-all  types  (except  masonry);  mixers 

(w/side  loaders);  pumps  (w/well  points)  dcwatering  systems, 
test  or  pressure  pumps;  tractors  (except  when  haulinq  material) 
less  than  SO  h.p. 
GROUP  tv 
('lamsKells,  100  ft.  of  boom  or  over  (excluding  ■tlb);  crane  or  rigs, 
100  ft.  of  boom  or  over  (excluding  lib):  draglines,  100  ft.  of  boom 
over  (excluding  jib);  pile  drivers,  100  ft.  of  boom  or  over 
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DETISION   NO.:      <«84-4i0b 


PA-^E   6 


CLASSmCATION  DEFimTIOHS    (Cont'd) 


POWER   epOIPWENT  OPERATORS;    BUILDING  COWSTRDCTIOW  ■ 
Group  V 

Hoists  -  each  additional  druai  ovar  1  drua 
Group  VI 

Crane  or   rigs,   over  200   ft.   of  boon 
Group  vri 

Ready  Mixed  Concrete  Plantst 

(a)  Crane  operator 

(b)  Loader  operator  t  plant  nan 

(c)  Conveyor  Operator 
Group  Vtit 

Master  feehanic 
Group  IS 
Crane  •  tower  or  cliabing 

POWFR  fOOIPWENT  OPERATORSi  (Site  Preparation) 

Group  I  -  Asphalt  paver  and  spreader i  asphalt  plant  console  operator; 
auto  grader;  backhoe;  blade  operator,  all  typest  boilers  -  ?>  booster 
piap  on  dredge;  boring  machine  (truck  or  crane  mounted);  bul^doter  . 
operator;  cl^shell  operator;  compressor  maintenance  operator  -  2; 
concrete  plant  operator,  central  mix;  concrete  mixer  paver;  crane 
operator;  derrick  or  derrick  trucks;  ditching  machine;  dragline 
operator;  dredge  engineman;  dredge  operator;  drillcat  with  compressor 
mounted  on  cat;  drilling  or  boring  machine,  rotary,  self-propelled; 
high  loader  -  fork  lift;  hoistlina  engine  -  2  active  drums;  locomo- 
tive operator,  standard  guage;  mechanics  and  welders;  maintenance 
operator;  mucking  machine;  pile  driver  operator;  pitman  crane 
operator;  pump  -  2;  push  cat  op.;  quad-track;  scoop  operator  -  all 
types;  scoops  in  tandem;  self-propelled  rotary  drill  (leroy  or  ecual 
not  air  trac);  shovel  operator;  side  discharge  spreader;  sldeboom 
cats;  skimmer  scoop  operator;  slip  -  form  paver  (CMI,  REX,  or  equal); 
throttle  man;  truck  crane;  welding  machine  maintenance  operator  -  2 

Group  It  -  A-frame  truck,  asphalt  hot  mix  silo;  asphalt  plant  flre- 
man,  drum  or  boiler;  asphalt  plant  mixer  operator;  asphalt  plant 
man;  asphalt  roller  operator;  back  filler  operator;  chip  spreader; 
concrete  batch  plant,  dry-power  operated;  concrete  mixer  operator, 
skip  loader;  concrete  pump  operator;  crusher  operator;  elevating 
grader;  greaser;  hoisting  engine  -  1  drum;  latourneau  rooter;multipIe 
compactor;  pavement  breaker,  self-propelled,  of  the  hydrahammer  or 
similar  type;  power  shield;  pug  mill  operator;  stump  cutting  machine; 
towboat  operator  tractor  operator  over  50  h.p. 

Group  III  -  Pollers  -  1;  chip  spreader  (front  man);  churn  i»rlll 
operator;  compressor  maintenance  operator  -  1;  concrete  saws,  self- 
propelled;  conveyor  operator;  distributor  operator;  finishing  machine 
operator;  fireman,  rig;  float  operator;  form  grader  operator;  pump; 
pump  maintenance  operator,  other  than  dredge;  roller  operator,  other 
than  high  type  asphalt;  screening  and  washing  plant  operator;  self- 
propelled  street  broom  or  sweeper;  siphons  and  -lets;  sub-grading 
machine  operator;  tank  car  heater  operator  •  combination  boiler  and 
booster;  tractor,  50  h.p.  or  less,  without  attachments;  vibratlno 
■Mhine  operator,  not  hand;weldlng  machine  maintenance  operator  -  1. 
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CLASSIFICATIONS  PFriNITIONS  (Cont'd) 


POWER  ECDIPMEWT  OPERATORS:  (Site  Preparation  -  Cont'd); 
Croup  IVi 
6  tiers 
Oiler  driver  (all  types) 

rOOTWOT^; 
HOURLY  PREflOMS 

.FOLLOWING  CLASSIFICATIONS  SHALL  RECEI^'E  (S.25)  ABOVE  GROUP  I  PATE 
Clamshells  -  3  yd.  capacity  or  over  -  crane  or  rigs,  *0  ft.  boom  or 
over  (including  jib)  -  draglines,  3  yd.  capacity  or  over  -  piledrivers, 
SO  ft.  of  boom  or  over  (Including  jib)  -  shovels  t  backhoes,  3  yd. 
capacity  or  over. 

TROCK  DRIVERS   (Building  Construction) « 

Group  I  -  WareKousemen  and  stock  nan 

Group  ri  -  Plat  beds;  pick-ups;  drum  trucks,  under  10  yds. 

Group  III  •  Dump  trucks,  10  yds.  and  over;  steel  trucks;  semi  truck 

drivers 
Group  ly  -  Straddle  trucks,  wheel  tractors  (when  used  for  towing); 

hydro  lift  trucks,  hydraultcally  operated  aerial  lifts;  heavy  hauling, 

A-fraaw  and  winch  fork  trucks;  heavy  excavating  (duapster,  euclld,  etc.); 

double  botton  units  (20  tons  capacity  and  over) 
Group  V  -  Distributor  truck  drivers  and  operators;  oilers,  greasers 
Group  VI  -  »"echanics;  transit  mix  tractor  trailer 
Group  vit  -  Transit  mix,  5  yds.  and  over 
Group  VI H  -  "ranslt  mix,  under  5  yds. 

TRUCK  DRir^TRS:  (Site  Preparation) 
GROUP  I       ^ 

•Mechanics  «  welders -field 
GROUP  H 

A-frame  low  boy  -  booai  truck  driver 
CROOP  m 

tnsley  wagons;  dump  trucks,  excavating,  <  eu.  vds  and  over;  diaspsters; 

half-tracks;  specdace;  eucllds  and  similar  excavating  equipment 

Material  trucks,  tandem  two  teams,  semi-trailers,  winch  trucks;  fork 

trucks;  distributor  drivers  and  operators;  agitator  and  transit  mix; 

tank  wagon  drivers,  tandem  or  semi 
Group  IV 

One  team;  station  wagons;  pickup  truck;  iraterial  trucks,  single  axle 

tank  wagon  drivers,  single  axle 
Group  V 

Oilers;  greasers .{^ald 


SUPERSEDEAS  DECISION 

STATS:   UBII  MEXICO  COOWTrt  STATEWIDE 

DECISION  NO.  NM84-  410S  DATBi  D«t«  of  Publication 

8DPBSSB0ES  DECISION  HO.  NM84-4041  dated   Jun*  ?•,  JOS*  In  4<>  m  2»f7». 
DBSCRirriON  or  NOREi  STKETTS,  BIGBWAI,  UTILITT  and  light  EWGIWEEKIMC 
CONSTUDCTION  ahall  incljd*  th«  eonatructlon,  altacation,  capalr  and 
d«aolltion~of  roads,  atraata.  hlghvaya,  allara.  aidawalka,  curbs, 
futtara,  9uard  raila,  Aancaa,  parkwara.  parking  araaa,  airports  (othar 
than  buildings  tharaon),  bridla  patha.  athletic  Cialda,  Mqhvar  brldqaa. 
■adtan  ehannala  and  qcada  aeparatlona  involving  higHvarsi  parks,  «olt 
couraaaf  vladuetai  uncovered  reaorvolra  and  uncovered  sevage  and  water 
treataent  facilitiaai  canala,  ditchea  and  ehannala  (Includlnq  linlnaa 
othar  than  concrete  linings)!  earth  daaa  unda/  one  Billion  (1,000,000) 
cubic  r*(da>  well  drilling  telephone  and  electrical  transaiaaion  linea 
and  aita  preparat^ona  which  are  part  of  atreeta,  highway,  utilitr  and 
light  anginaerinq  projactat  and  ahall  include  eonatructlon,  alteration, 
repair,  and  daaolition  of  utilities  such  aa  sanitary  aawera,  stora 
sawara,  water  lines,  gaa  Unas,  including  appurtenancea  thereto  such 
aa  lift  stattona,  inlata.  aanholea,  sewer  lagoona,  aaptie  tanka  and 
service  outleta  (atubouts),  providing  such  utility  eonatructlon  ia  out- 
side the  property  line  or  aore  than  five  (S)  feat  froa  a  building  or 
heavy  engineering  atructute,  including  the  Navajo  Indian  Reservation. 


CARPENTERS 
tTEMBNT  MASONS 
.inONMORICERSi 
I  Reinforcing 
'  Structural 
^BORERS  I 
i  GROUP  t 
;  GROUP  II 

GROOP  III 
COMMMCIAL  LINE  MORRi 
I  AREA  A 

I   Lineaen-Technicianai 
I    Zone  I 

Ion*  II 

MM  til 

lone  IV 

Cable  Splicerai 
lone  I 

(on«  11 

lena  III 

lena  IV 


aaai 

'*fi 

aaa 

"*  1 

1  t.ll 

1 
I   .44 

r    7.08 

.26      1 

7.«t 

.50      \ 

•  .» 

l.2» 

*.92 

.35      , 

S.32 

.35 

S.62 

.35 

17.00 

2.00* 

3-1/2* 

M.S3 

2.004 

3-1/21 

1».SS 

3.09* 

3-l/2» 

21.42 

2.00* 

3-l/2« 

U.70 

2.00* 

3-l/2« 

20.23 

2.00* 

3-1/2* 

21.  2S 

2.00* 

1-1/2* 

23.12 

2.00* 

3-1/2* 

COMMERCIAL   LINE  MORE 

(CONT'D) t 
Equlpaent  Opa.    (In- 
cludes helicopter 
op.  )l 
Zone  I  $1(.15 

Zone  11  17.61 

Zona  III  18.70 

Zona  IV  20.57 

Equlpaent  Mechanic 
(includaa  helicopter 
aechanlc)    t  Powderaani 
Zone   I  14.7* 

Zone   It  16.32 

Zona   III  17.34 

Zona  IV  19.21 

Groundaan  t  Jackhiaairt 
Zone  I  12.07 

Zona  II  13.60 

zona  til  M.62 

Zone  IV  16.4* 


2.00* 

3-1/2* 

2.00* 

3-1/2* 

2.00* 

3-1/2* 

2.00* 

3-1/2* 


2.00* 
3-1/2* 
2.00*  i 
3-1/2*1 
2.00*  I 
3-1/2*1 
3.00*  I 
3-1/2*1 

2.00* 
3-1/2*1 
3.00*  I 
3-1/3*1 
2.00*  ' 
3-1/2*' 
2.00* 
3-1/2*. 
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COMBRCIAL   LINE  NORE 
(CONT'D)t 

tl  neaan-Techn  ic 1 ana  t 
Zone  I 

Zona  It 

Cable  Splieerai 
Zona  I 

Zona  II 

Equlpaent  Cp.  4 
Mechanic  (includes 
helicopter  op.  4 
helicopter  aechanlc) i 
Zone  I 

loaa  tl 

Powderaani 

Zona  I 

Zona  It 

Groundaan- Jackhaaaar: 
Zona  I 

Zona  It 

AREA  Ci 

Li  neaan-Techn Ic lans t 
Zone  I 

Zona  It 

Zona  III 

Zona  IV 

Cable  Splieerai 
Zone  I 

Zona  II 

ZOM  III 

Zona  tv 


urn 

•MM* 

»<•■«• 

aa* 

$14.30 

1 
\ 

1 
.80* 

3-1/3* 1 

15.65 

.80*       1 

3-1/3* ! 

14.45 

.80*     ; 

3-1/3* ; 

IS.  to 

.80* 

31/3* 

13.35 

.80* 

1-X/J* 

13.62 

.80* 

J.1/3* . 

11.  ts 

.lO*      1 

3-1/3*1 

IJ.IS 

.80*      I 

3-1/3* 

10.01 

.80*      / 

J- 1/2* 

11.11 

.80* 

3-1/ J* 

17.10 

.10* 

3-VJ* 

17.  J5 

.80* 

3-1/2* 

X7.70 

.80* 

3-1/3* 

17.  »5 

.80* 

3-1/2* 

17.45 

.80* 

3-1/2* 

17.80 

.80* 

1-1/3* 

IE. OS 

.80* 

J.1/3* 

11.30 

.80* 

j.i/a* 
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COIWERCIAL  LINE  NORK 
(CONT'D) I 
Equlpaent  Op.  4 
Mechanic  (includes 
helicopter  op.  4 
helicopter  aeehanie)t 
Zona  I 

Zona  II 

Zona  III 

'zona  tv 

Powderaani 
Zona  I 

zona  II 

Zona  III 

Zona  tv 

Groundaan-Jackhaimar: 
Zone   I 

Zone  II 

Zona  til 

zona  tv 

LINE  CONETROCTION-OTILlTjf 
POR  ELECTRIC  i  TELE- 
PHONE UTILITIES,  REA 
CO-OPS,  RAILROADS  k 
NUNICIPALI'IESi 
Llneaen-Tachnielana 

Cable  splteaca 

Equlpaent  op.  4 
aechanlc  (Includes 
helicopter  op.  4 
helicopter  aechanlc) 

Powdaraan 

Groundaan- Jaekhi 


naa 

$14.88 

.80* 

3-1/2* 

15.33 

.80* 

3-1/2* 

15.48 

.80* 

1 . 

3-1/2* 

j     15.73 

.80* 

i 

3-1/2* 

14. 

14. 

14. 
15. 

12. 
12, 
12. 
13. 


15. 

16. 

11. 

13. 

10. 


36,  .80* 

I  3-1/2* 
81  .80* 

3-1/2* 
96  .80* 

3-1/2* 
3l!  .80* 
I  3-1/2* 


.80* 

3-1/2* 

.80* 

3-1/2* 

.80* 

3-1/2* 

.80* 

1-1/2' 


1.80* 
3-1/2* 

1.80* 
1-1/2* 


1.80* 
1-1/2* 

1.80* 
3-1/2* 

1.80* 
1-1/2* 
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PAlNTCftSi 

Bruih 

Spray 
POWER  EODIPMEST  OPERATORS  i 

GROUP  I 

GROUP  II 

GROUP  III 

GROUP  IV 

GROUP  V 

GROUP  VI 

GROUP  VII 

GROUP  VIII 

GROUP  IX 

GROUP  X 
TRUCK  DRI'/ERS: 

Pick-up  truck  3/4  ton  Or 
under;  ■•rehousemani 
dump  truck  under  3  cu. 
yds. )  flat  b«d,  1>|  ton 
or  under 

Duap  truck,  8  to  16  cu. 
yds.!  flat  bed  over 
l"!  ton 

Distributor  (asphalt): 
transit-Mix;  lowboy, 
light  equipnent;  off- 
highway  hauler;  dump 
truck  over  16  cu.  yds.i 
trailer  seBi-trailer 
dunp 

Diesel-powered  transport; 
lowboy  heavy  equipnent 


turn 

■  ■iiWi 

•S   (1.13 

I 
S    .44     ! 

7.74 

.20 

7.67 

.26 

7.87 

.26    1 

i.4; 

.26    , 

8.47 

.26    1 

8.47 

.26 

8.62 

.26  ; 

8.67 

.26    ■ 

8.82 

.26    - 

9.32 

.26    'i 

10.12 

.26     : 
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6.12; 


6.32. 


521 

72I 


I 
I 

WELDERS:  Receive  rate  prescribed  for 
craft  performing  operation  to  which 
,  welding  is  incidental. 

Unlisted  classifications  needed  for 
I  work  not  included  within  the  scope 
I  of  the  classifications  listed  nay 
I  be  added  after  award  only  as  pro- 
i  vided  in  the  labor  standards 
I  contract  clauses  (29  CFR,  S.Ka) 
I  (IXii)). 

i 


.26  ! 


.26  I 
.26  I 
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CLASSIFICATION  AREA  AND  ZONE  DEFNINITIONS 

LABORERS: 

GROUP  I~-  CoBBon  laborer;  carpenter  tender;  concrete  buggy  op.  (hand); 
concrete  workers 

GROUP  II  -  Air  6  power  tool  aian;  asphalt  heateraan;  asphalt  jointaan; 
asphalt  raker;  batching  plant  scalenan;  tenders  (to  cedent  aason  6 
plasterer);  chain  sawaan;  concrete  power  buggynan;  concrete  touchup 
■an;  concrete  sawaan;  curbing  aachine,  asphalt  or  ceaent;  cutting 
torchaan;  aetal  (ota  setter-road;  grade  setter:  hod  carrier;  aortar 
■ixer  t  aason  tender;  powderaan  or  blaster  tender;  sandblaster; 
scaler;  vibratoraan  (hand  type):  vibrator  coapactor  (hand  type); 
wagon  air  tract,  drill  t  diaaond  driller  (outside)  6  tender 

^"Oyf^'"  -  Cunite  punpcrete  6  noszlcaan;  aultiplate  setter;  aanhole 
oullder;  pipelayer;  powderaan-blaster-aake-up 

COMMERCIAL  LINE  WORK  (excluding  work  done  for  electric  t   telephone 
utilities,  REA  co-ops,  railroad  6  aunicipali ties) : 
AREA  A  -  Also  applies  to  switching  stations  t  substations  adjacent  to 
power  plants.   Bernalillo,  Catron,  Chaves,  Cibola,  Colfax,  Curry, 
Debaca,  Grant,  Guadalupe,  Harding,  Lincoln,  Los  Alaos,  McKinley, 
Mora,  Quay,  Rio  Arriba,  Roosevelt,  Sandoval,  San  Juan,  San  Miguel, 
Santa  Pe,  Sierra,  Socorro,  Taos,  Torrance,  Union,  Valencia,  White 
Sands  Missile  Range  6  that  portion  of  Port  Bliss  in  New  Mexico 
ZONE  1  -  Cities  *  Towns  Basing  Points  i   Miles  frow  Main  Post  Office 
•Albuquerque   ^^   25  ailes  Roswell  -      l2  ailes 

Santa  Pe  -   10  ailes  Ruidoso  -   12  ailes 

Las  Vegas  -  8  ailes  Portales  -   12  ailes 

Paraington  -  6  ailes  Carrizoio  -   12  ailes 

Raton  -  6  miles  i  Clovls  -  12  ailes 

Tucuacari   -  6  ailes  Gallup  -  10  ailes 

Altec  -  6  ailes  ••Pojoaque  -  2  ailes 

•The  eastern  edge  of  the  Albuquerque  zone  extends  no  further  than 
the  western  boundary  of  the  Village  of  Tijeras 
••All  areas  adjacent  to  Pojoaque  that  are  2  ailes  distance  froa  the 

main  post  office  in  that  town  will  be  zoned  out  of  Santa  Fe. 
ZONE  II  -  Extending  up  to  20  ailes  beyond  Zone  I,  EXCEPT  ALBUOUEROOE, 
rates  per  hour  shall  be  increased  by  9%  of  the  journeyman  rate  of 
Zone  I  . 
ZONE  III  -  Extending  up  to  30  ailes  beyond  Zone  I,  EXCEPT  ALBUQUERQUE. 
rates  per  hour  shall  be  increased  by  15%  of  the  journevman  rate  of 
Zone  I 
ZONE  IV  -  Anything  beyond  30  miles  from  Zone  I,  EXCEPT  ALBUQUERQUE, 
:ates  per  hour  shall  be  increased  by  26%  of  the  journeyman  rate  for 
Zone  I 
For  establishing  the  outlying  free  zones  froa  the  Albuquerque  free  zone 
only.  Zone  II  shall  extend  up  to  10  miles  beyond  Zone  I,  Zone  III  shall 
extend  up  to  20  miles  beyond  Zone  I  and  Zone  IV  anything  beyond  20  miles 
from  Zone  I 
FOR  WORK  IN  LOS  ALAMOS  COUNTY  -  USE  THE  ZONE  III  RATE. 
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DECISION  NO.  NM84-4105 
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CLASSIFICATION  AREA  AND  ZONE  DEFINITIONS  -  CONT'D 

COMMERCIAL  LINE  WORK  (Cont'd): 
AREA  B  -  Appli«»  to  twitching  station*  k   lubstationt  «dj«c«nt  to  po»«r 
plants  In  Zona  I  4  Zona  II  in  Luna,  Dona  Ana,  Otaro  t  Hildalgo  Cos., 
axclusiva  o(  whita  Sands  Misslla  Ranga  4  that  part  of  Fort  Bliss  in 
Naw  Haxico. 

ZONE  I  •  that  araa  within  2S  alias  radius  froa  tha  downtown  Post 
oecica  of  El  Paso,  Taxas.   Fort  Bliss  k  Biggs  Flald>  tha  araa  within 
a  S  alia  radius  of  any  city,  town  or  aunlelpality  within  which  an 
aaployar  astabllshas  or  aalntains  his  placa  of  butinassi  tha  araa 
within  10  alia  radius  froa  tha  Post  Offiea  in  Alaaogocdo,  Naw 
Maxico. 

ZONE  II  -  all  ethar  araas  of  tha  jurisdiction  axcapt  thosa  spaeiflad 
in  Zona  I 
AREA  C  -  applias  to  switching  station*  adjacant  to  powar  plants  in 
Eddy  4  Laa  Cos. >  tha  following  zona*  listad  shall  ba  designatad  from 
tha  Main  PostOffica  of  Artasia,  Carlsbad,  Hobbs  4  Lovington: 

Zona  t  -  0  to  12  alias  Zona  II  -  12  to  22  alias 

Zona  III  -  22  to  40  alias  Zona  IV  •  40  alias  4  bayond 

POWER  EOTIPMEWT  OPERATORS 
GROUP  I  -  Concrata  paving  curing  aachlna 
SrOOP  II  -  Bait  typa  conveyor*  (aatarlal  4  concrata) >  brooa  (*alf- 

propcllad);  fork  lift>  graasa  truck  op.  i  haad  ollari  hydro  lift; 

tractor  ( undar  SO  drawbar  HP  with  or  without  attseha«nt)>  Industrial 

locoaotiva  brakaaani  front  and  loadar  (2  CT  or  laas)i  flraaani  ollari 

seraadmani  rollar  (pull  typa);  aulchlng  aachina;  rollar  (salf-propallad) 
GROUP  r 1 1  -  Concrata  paving  for*  gradar;  concrata  paving  gang  vibratori 

concrata  paving  joint  or  saw  aachina;  concrata  paving  subgradar; 

tractor  with  backhoa  attachaant;  subgrada  or  basa  flnishar;  powar 

plant  (ala«tric.  ganaral  or  waldlng  aachina) 
GROUP  IV  •  Bulldotar  (including  salf-propallad  rollar  with  doiar 

attachaant;  batch  or  continuous  ail  plant  (concrata  soll-caaant  or 

asphalt);  rollar  (staal  whaal);  front  and  loadar  (2  CT  thru  10  CT)r 

aerapar;  a«tor  gradar 
GRQPP  y  -  Asphalt  distributor;  asphalt  paving  or  laydown  aachina; 

asphalt;  catort  haatar;  aiiar,  haavy  duty,  asphalt  or  soil  eaaant; 

tcan«hln«  aachina;  claa  typa  shaftauekari  backhoa,  claashall,  dragllna, 

gradall.  showal  (undar  3/4  CT);  alavatlng  gradar  or  bait  loadar;  eranas 

(erawlac  or  aoblla)  undar  20  ton;  air  coaprassor  (100  CFM  4  ovar); 

crushing,  aeraanlng  4  washing  plants;  drilling  aachina  (cabla,  cora 

or  rotary);  aliar.  concrata  (1  cr  4  lass);  puap  (<"  Intaka  or  ovar); 

w^nch  truck;  hoist  (1  drua);  industrial  locoaotiva  aotoraan;  luabar 

stackari  tractor  (SO  drawbar  HP  or  ovar) 
CROUP  yi  *  Concrata  pavar  aixar;  hoist  (2  drua  4  ovar);  slda  booa; 

traveling  crana;  plladrivar;  backhoa,  claashall,  dragllna,  gradall, 

ahoval  (3/4  CT  to  3  CT);  eranas  (erawlar  or  aobila)  20  ton  to  40  ton; 

front  and  loadar  (over  10  CT);  aliar  concrete  (over  1  CT);  Mechanic 

and/or  welder 
CROUP  Vtl  -  Concrete  slip-fora  paving  aachtna;  concrete  paving  flniah- 

ing  aachina;  concrete  paving  longitudinal  float;  gunlta  aachines; 

refrigerator;  juabo  fora  or  drilling;  stage;  aluahar;  concrete 

paving  spreader;  puapcrete  aachina;  grout  puap  op. 


DECISION  NO.   NM84-4105  P«9e  « 

CLASSIFICATION  AREA  AND  ZONE  DEFINITIONS  -  CONT'D 

POWER  EQUIPMENT  OPERATORS  -  (cont'd)  ,   ,.,  , 

GitoUP  vlll  -  Mine  hoist;  bulldoier  (multiple  unit*);  scraper  (multiple 
units);  aucklng  aachines;  backhoe,  claashall,  dragline,  gradall, 
■hovel  (over  3  CT);  crane*  (crawler  or  aobile) 
CROUP  IX  -  Belt  loadar  (CMI  type)  op.;  derrick  cableway 
CROUP  X  -  Pipenoblle  op.,  aole  op. 
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SUPERSEDEAS  DECISION 


STATE!   Texat  COUNTIES:   Statewide 

DECISION  NO. :   TX84-4104  DATE:   Date  of  Publication 

Superaadas  Decision  No.  TX84-4007,  dated  February  17,  1984,  in  49  FR  621S. 
DESCRIPTION  OF  MORKi   See  'Area  Covered  by  Various  zones  * 


DECISION  NO.i  TX34-41.04 


Paqe  2 


Air  Tool  Operator 

Asphalt  Heater  Operator 

Asphalt  Raker 

Asphalt  Shoveler 

Batching  Plant  Scale  Operator 

Carpenter 

Carpenter  Helper 

Concrete  Finisher  (Paving) 

Concrete  Finisher  Helper  (Paving) 

Concrete  Finisher  (Structures) 

Concrete  Finisher  Helper  (Structures) 

Concrete  Rubber 

Electricians 

Electrician  Helper 

Pons  Builflwr  (Structures) 

Form  Builder  Helper  (Structures) 

Form  Liner  (Paving  t  Curb) 

For™  Setter  (Paving  i  Curb) 

Fom  Setter  Helper  (Paving  t  Curb) 

Form  Setter  (Structures) 

Form  Setter  Helper  (Structures) 

Laborer,  Common 

Laborer,  Utility 

Manhole  Builder,  Brick 

Mechanic 

Mechanic  Heloer 

Oiler 

Servicer 

Painter  (Structures) 

Piledriver  Person 

Pipelayer 

Pipelayer  Helper 

Pneumatic  Mortar  Operator 

Blaster 

Blaster  Helper 

Reinforcing  Steel  Setter  (Paving) 

Reinforcing  Steel  Setter  (Structures) 

Reinforcing  Steel  Setter  Heloer 

Steel  Worker  (Structural) 


Z(MIB   1 


ZONE   2 


ZONE    1 


13. IS 


6.80 
6.  SO 


7.70 
6.2S 

5.10 
6. OS 

9.30 
7.00 
6. SO 
6.8S 

7.00 


7.10 


6.00 
5.70 


Smm 

MWfiT 
NMM 


6.40 

5.55 

6.80 
7.00 
6.30 
7.90 

6.65 
6.00 


6.50 


7.25 
6. 45 

4.80 
5.80 

8.85 
6. 35 
6.15 
6.85 


7.00 
6.45 


6.00 
5.55 
6.20 

6.00 
7.00 
5.90 
7.15 
5. OS 
6.65 
5.70 

11.80 


7.40 
S.IO 


90 
30 
SO 
35 
80 
20 


6.25 

5.00 
5.00 

6.60 


7.00 
5.75 


ZONE   4 


■itn 


6.00 
5.65 


6.85 
5. 85 

5.65 
4.75 
5.50 

4.75 

12.65 
9.10 
5.35 
4.55 

5.35 

5.45 

5.05 
4.40 
5.40 

7.50 
6.25 
6.50 
5.58 

6.50 

5.50 
4.90 

5.85 


5.45 

4. SO 


ZONE  5 


■  ■In 


5.95 
5.50 
6.60 
6.50 
5.45 
6.70 
5.55 
6.25 
5.35 

13.25 

6.25 


60 
55 

25 
25 

OS 
60 
35 
50 
25 


7.4'^ 
5.50 
5.89 
5.60 


60 
05 


5.90 

6.00 
6.05 
5.60 
6.85 


Steel  HoEker  Helper   (Structural) 

Sign  Erector 

Spreader  Box  Man 

Swamper 

Power  Equipment  Operators: 

Asphalt  Distributor 

Asphalt  Paving  Machine 

Broom  or  Sweeper  Operator 

Bulldozer  ISO  HP  »  Less 

Bulldozer  over  ISO  HP 

Concrete  Paving  Curing  Machine 

Concrete  Paving  Finishing  Machine 

Concrete  Paving  Fom  Grader 

Concrete  Paving  Grinder 

Concrete  Paving  Joint  Sealer 

Concrete  Paving  Longitudinal  Float 

Concrete  Paving  Mixer 

Concrete  Paving  Saw 

Concrete  Paving  Spreader 

Paving  Sub  Grader 

Crane,  Clamshell, 
Dragline,  Shovel 

Crane,  Clamshell, 
Dragline,  Shovel 


ZONE  1 


Backhoe,  Derrick, 
(less  than  IH  CY) 
Backhoe,  Derrick, 
(1<I  CY  »  Over) 


Crusher  or  Screening  Plant  Operator 

Elevating  Grader 

Foundation  Drill  Operator  (Crawler 

Mounted) 
Foundation  Drill  Operator  (Truck 

Mounted) 
Foundation  Drill  Operator  Helper 
Front  End  Loader  (2S  CY  6  less) 

Front  End  Qaaders  (Over  2S  CY) 

lixer  (Over  16  CF) 

•ilixar  (16  (7  t  Tieas) 

««>tDr  Grader  Operator,  Fine  fSrade 

■totor  evader  Oierator 

"tollw.  Steel  «iBel  (Plant-Wx  Pavwents) 

(toiler.  Steal  Wwel   (Othar-FUt  Vhael 
or  "trriiiv) 

•toiler,  PrwiMtic  (Self-'>ropelled) 

Scranrs  (17  CY  t  Less) 

Scraoers  (Ow  17  CYj 

Self-Propellert 


ZONE  2 


7.00 
7.75 

8. IS 


6.50 
7.00 


8.55 

7.50 


9.00 

6.65 
9.00 

8.O0 
7.75 
6.60 

6.20 
5.85 
6.20 


ZONE   3 


7.05 


8.00 


7.40 


8.90 
6.95 


6.35 


9.40 
9.00 
6.75 

6.20 
5.«0 
6.SS 


6.25 


6.60 

6.55 

4.90 

5.75 

6.60 


ZONE   4 


7.00 

7.80 
6.15 

6.80 


6.15 


8.95 
7.70 
5.65 

5.55 
5.35 

6.05 


MwrtT 
•MM 


6.85 


7.25 
6.35 

6.60 
6.00 
6.65 


7.50 

6.15 
7.35 


5.85 

5.25 

8.65 

7.60 
S.OO 

5.10 
5.10 
5.35 


ZONE  5 


5.90 
7.60 
6.10 


6.60 


6.65 

7.80 
6.25 

7.00 

7.00 
8.25 

5.75 


7.90 

6.75 

5.20 

4.95 

5.00 

5.80 

- 

2 


i 

9 


< 

Z 
o 

|S9 


O. 

cs 

«< 

Z 

o 
< 
n 

3 


z 

o 
^* 

o' 
n 

GB 
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DECISION  NO. >  TX84-4104 


Paga  4 


ZONE  1 


Sid*  Boom 

Tractor  (Crawlar  Typa)  150  HP  t  Lass 

Tractor  (Crawlar  Type)  ovar  ISO  HP 

Tractor  (Pnauaatic)  80  HP  t  Lass 

Tractor  (Pnaunatic)  ovar  80  HP 

Travaling  Mixar 

Tranchinq  Machina,  Light 

Tranchinq  Machina,  Haavy 

Wagon  Drill,  Boring  Machina  or  Past 

Hola  Drillar  Oparator 
Truck  Drivars: 

Sing-la  Ax  la,  Light 

Sing  la  Ax  la,  Haavy 

Tandaoi  Axla  or  Sanitrailar 

Lowboy-Float 

Transit-Mix 

Winch 
Vibrator  Ooarator  (Hand  Typa) 
Maldar 
Heldar  Helpar 


unlisted  classifications  naadad  for 
work  not  includad  within  tha  scopa 
of  tha  classifications  listad  may 
ba  added  after  award  only  as  pro- 
vided in  the  labor  standards 
contract  clauses  (29  CFR,  5.5(a)(1) 
(ii)). 


ZONE  2  ZONE  1 


ZONE  4 


ZONE  5 


I  6.00 
6.85  '  7.00 


6.50 
6.85 


5.85 
6.45 
6.45 


8.00 


6.00 
6.50 


6.40 
6.40 
6.00 
6.40 

7.50 


6.00 
5.50 
6.50 


6.95 
5.65 


5.75 
6.45 


6.75 
6.50 


MmcIt      HMrty 


7.50 


5.50 
6.15 


5.40 


5.30 
5.60 
6.15 
6.05 


5.60 


5.00 ; 

6.80  ' 
4.55  1 
6-. 00  I 
5.65  1 
5.25  • 
6.00  ! 


6.00 

4.90 
5.15 
5.20 
6.00 

5.00 

■>.0i 
5.55 


ZONE  6 


Air  Tool  Oparator 

Asphalt  Heater  Operator 

Asohalt  Raker 

Asphalt  Shoveler 

Batching  Plant  Scale  Operator 

Carpenter 

Carpenter  Helper 

Concrete.  Finisher  (Paving) 

Concrete  Finisher  Helper  (Paving) 

Concrete  Finisher  (Structures) 

Concrete  Finisher  Helper  (Structures) 

Concrete  Rubber 

Electrician 

Electrician  Helper 

Fom  Builder  (Structures) 

Form  Builder  Helper  (Structures) 

Fom  Liner  (Paving  t  Curb) 

Form  setter  (Paving  i  Curb) 

rorm  Setter  Helper  (Paving  t  Curb) 

Fom  Setter  (Structures) 

Fom  Setter  Helper  (Structures) 

Laborer,  Coanon 

Laborer,  Utility 

Manhole  Builder,  Brick 

Mechanic 

Mechanic  Helper 

Oiler 

Servicer 

Painter  (Structures) 

Piledriver  Person 

Pipelayer 

Pipelayer  Helper 

Pneumatic  Mortar  Operator 

Blaster 

Blaster  Helper 

Reinforcing  Steel  Setter  (Paving) 

Reinforcing  Steel  Setter  (Structures) 

Reinforcing  Steel  Setter  Helper 

Steel  worker  (Structural) 

Steel  Worker  Helper  (Structural) 

Sign  Erector 


ZONE  7 


5.70 
4.85 
5.75 
6.70 
5.45 
5.80 
4. 39 
6.50 
5.85 
5.75 


6.50 

4.55 
5.55 

5.55 

5.10 
4.35 
5.35 

6.40 
5.60 

6.00 


5.15 
4.50 


6.35 

5.75 
5.20 


hmxv 

RttM 


ZONE  8 


6.25 

6.10 

5.05 
7.75 
5.70 


6.80 
5.25 


6.95 

5.50 


7.45 
5.30 
4.55 
5.45 

7.40 
5.25 
7.00 
6.20 

9.00 
6.25 
4.83 


6.75 
5.25 


ZONE  9   ZONE  10 


4.85 
5.85 


6.90 
5.65 
6.95 

6.70 
5.25 

5.80 


6.75 
5.00 

5.50 

6.90 
5.55 
4.85 
5.50 

7.90 
6.50 
5.00 
5.60 


6.05 
4.85 


5.85 

6.85 
5.25 

6.50 
5.00 


6.25 

5.75 


7.45 
5.90 


6.95 

5.60 
5.70 


6.70 
6.00 

6.00 

6.90 
5.55 

4.70 
5.30 

7.95 

6.10 

6.15 


5.75 
4.70 


6.60 
5.30 


5.50  I 

7.35  ' 

-   I 
t 

7.65  i 
5.80  ' 
7.60  i 
6.35 
7.35  , 
6.25 
6.00  ' 
10.25  I 
6.90  ! 
7.45 
6.00 
6.85 
6.65 
5.45 
7.25 
5.80 
5.05 

s.eo 


8.95 
b.55  ! 

7.C3  ; 

5.80  : 


6.90  I 
5.60  , 


7.70 
5.90 
7.85 
6.00  i 


s. 

s 


< 

o 


CO 

Z 
o 

to 

u 


a. 

03 
<< 

2 

o 
< 

3 

o- 
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Z 
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DECISION  NO.  :  TX84-41C4 
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DECISION  SO.  :  TX84-4104 


Page  6 


Spraadar  Box  Operator 

Swan  par 

Po«far  Equipaient  Operators: 

Aaphalt  Diatributor 

Asphalt  Paving  Machine 

Brooai  or  Sweeper  Operator 

Bulldoier  ISo'hV  «  Less 

Bulldocer  Over  ISO  BP 

Concrete  Pavinq  Curing  Machine 

Concrete  Paving  Finishing  Machine 

Concrete  Paving  Pom  Grader 

Concrete  Pavinq  Grinder 

Concrete  Paving  Joint  Sealer 

Concrete  Paving  Longitudinal  Float 

Concrete  Paving  Mixer 

Concrete  Paving  Saw 

Concrete  Paving  Spreader 

Paving  Sub  Grader 

Crana,  Claowhell, 
Dragline,  Shovel 

Crane,  Claaishell, 
Dragline,  Shovel 


Backhoe,  Derrick, 
(Less  than  IS  CY) 
Backhoe,  Derrick, 
(1>I  CY  i  Over) 


Crusher  or  Screening  Plant  Operator 

ElevatingGrader 

Foundation  Drill  Operator  (Crawler 

Mounted) 
Foundation  Drill  Opeiator  (Truck 

Mounted) 
Foundation  Drill  Operator  Helper 
Front  End  Loader  (2>i  CY  t   Less) 
Front  End  Loader  (Over  2S  CY) 
Mixer  (Over  16  CF) 
NUcar  (1«  CP  4  Less) 
Motor  Grader  Operator,  Fine  Grade 
Motor  Grader  Operator 
Roller,  Steel  Wheel  (Plant-Mix 

Pavaacnt) 
toiler.  Steel  Wheel  (Other-Flat 

wheel  or  Tanping) 

Boiler,  PneuBatic  (Self-Prooelled) 
Scrapers  (17  CY  t  Less) 


ZONE   6    ZONE   7 

ZONE   8 

ZONE   9 

ZONE    10 

•Mil 

SM.C 

Urn 

-m 

Sum 

MMMy      ' 

H««<fv 

*T!S 

HowMy 

■MM 

■MM 

MMM 

Mttn 

. 

. 

- 

S.65 

- 

• 

-        1 

CIS 

. 

5.90 

6.85 

7.10 

6.  IS 

- 

6.60 

5.95 

7.55 

4.60 

- 

5.25 

6.25 

- 

S.50 

6.4$ 

6.80 

6.00 

7.00 

6.40 

6.95 

7.60 

7.10 

7.75  r 

• 

• 

• 

• 

1 

- 

- 

- 

- 

c.oo  . 

- 

- 

- 

- 

- 

- 

- 

- 

. 

—          i 

- 

- 

" 

- 

1 

- 

- 

- 

- 

• 

• 

. 

• 

.     1 

- 

- 

- 

- 

6.80 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

6.3S 

6.15 

7.00 

7,10 

7.50 

7.7S 

•  .10 

8.50 

8.05 

8.15 

- 

5.70 

^ 

. 

- 

- 

- 

- 

- 

7.00 

12.50 

- 

12.00 

- 

- 

. 

• 

10.15 

8.65 

8.20    ' 

'.00 

- 

7.00 

6.25 

6.75 

5.50 

6.05 

6.20 

6.40 

6.85 

6.75 

6.65 

6.95 

7^45 

7.40    , 

- 

- 

- 

- 

• 

. 

• 

. 

• 

7.45 

8.30 

8.15 

8.30 

8.30   1 

6.45. 

7.35 

7.75 

7.55 

7.75 

4.60 

6.00 

S.75 

5.40 

6.60 

4. SO 

5.60 

5.4S 

5.80 

6.15 

4.85 

5.10 

5.00 

5.30 

6.35   1 

5.30 

5.75 

6.35 

6.00 

7.00   ! 
1 

Scrapers  (over  17  CY) 

Self-Propclled  Hasner 

Side  Boon 

Tractor  (Crawler  Type)  150  HP  i  Less 

Tractor  (Crawler  Type)  Over  150  HP 

Tractor  (Pneumatic)  80  HP  t  Less 

Tractor  (Pnauaatic)  Over  80  HP 

Traveling  Mixer 

Trenching  Machine,  Light 

Trenching  Machine,  Heavy 

Wagon  Drill,  Boring  Machine  or 
Post  Hole  Driller  Operator 
Truck  Driver SI 

Single  Axle,  Light 

Single  Axle,  Heavy 

Tandeo  Axle  or  Semi-Trailer 

Lowboy-Float 

Transit-Nix 

Winch 
Vibrator  Operator  (Hand  Type) 
Welder 
Welder  Helper 


Unlisted  classifications  needed  for 
work  not  included  within  the  scope 
of  the  classifications  listed  may 
be  added  after  award  only  as 
provided  in  the  labor  standards 
contract  clauses  (29  CFK,  5.5(a) 
(1) (li)>. 


OECISIOB  KO.:     TX84-4104 


Paga  7 


DBOSIOM  NO.     TX84-4104 


Paga  • 


Air  Tool  Oparator 

Asphalt  Haatar  Oparator 

Aaphalt  Rakar 

Asphalt  Shovalar 

Batching  Plant  Scala  Oparator 

Car pan tar 

Carpantar  Halpar 

Concreta  Pinlshar  (Paving) 

Concrata  Pinlshar  Halpar  (Paving) 

Concrata  Pinlshar  (Structuras) 

Concreta  Pinlshar  Halpar  (Structuras) 

Concrata  Rubbar 

Electrician 

Electrician  Halpar 

Fom  Builder  (Structuras) 

Pom  Builder  Helper  (Structures) 

Pona  Liner  (Paving  t  Curb) 

Pom  Setter  (Paving  t  Curb) 

Form  Settar  Helper  (Paving  4  Curb) 

Form  Setter  (Structures) 

Form  Setter  Helper  (Structuras) 

Laborer,  Conmon 

Laborer,  Utility 

Manhole  Builder,  Brick 

Mechanic 

Mechanic  Heloer 

Oiler 

Servicer 

Painter  (Structuras) 

Plledrlver  Parson 

Plpelayar 

Pipelayar  Helper 

Pneumatic  Mortar  Operator 

Blaster 

Blaster  Helper 

Reinforcing' Steel  Setter    (Paving) 

Reinforcing  steel  Setter    (Structures) 

Reinforcing   Steel   Setter  Helper 

Steal  worker    (Structural) 

Steel  Worker  Helper    (Structural) 

Sign  Erector 


ZONE   i:  ZONE    12 

ZONE   13 

ZONE    14 

ZONE    IS 

•Mk 

%M»        1 

■wc 

S«K 

iUK 

MMlty 

M»i>y 

HmiHv 

HO»«» 

*«tn 

RMM 

•MM 

MHM 

Kittf 

1 

. 

6.95 

. 

- 

I         1 

7.75 

7.10 

5.50 

S.IS 

7.15! 

6.00 

- 

- 

6.00 

7.00 

8.00 

7.50 

. 

7.10 

6.80 

7.40 

7.15 

7.60 

8.10 

9.30  j 

5.80 

5.70 

6.50 

6.45 

7.00  1 

8.30 

7.35 

7,50 

6.00 

8.45  ; 

6.45 

- 

. 

. 

6.60  1 

7.75 

6.95 

7.30 

8.05 

8.15  '■ 

6.40 

6.15 

6.35 

7.00 

6.65 ; 

- 

- 

5.65 

• 

6.65  ! 

10.00 

. 

. 

15.25 

14.00  1 

7.80 

- 

. 

- 

9.05 

7,50 

6.45 

6.90 

7.25 

8.00 

5.85 

. 

5.50 

6.20 

5.95 

7.75 

7.75 

6.50 

7.00 

7.65 

7.70 

7.10 

- 

7.00 

7.00 

6.55 

6.35 

. 

- 

'     6.10 

7.50 

7.30 

7.20 

7.55 

7.50 

5.55 

5.80 

6.70 

5.85 

6.10 

5.20 

5.10 

5.05 

5.15 

5.50 

5.90 

6.05 

6.15 

5.65 

6.25 

- 

— 

— 

- 

•                 1 

8.60 

7.80 

8.25 

9.00 

9.00   1 

6.90 

5.80 

• 

7.00 

7.15   1 

7.00 

6.90 

. 

6.30 

7.30    • 

6.85 

6.25 

- 

6.10 

7.55   1 

7.00 

. 

• 

. 

. 

- 

. 

8.50 

. 

8.45 

6.15 

6.40 

. 

. 

6.90   1 

s.ap 

5.50 

- 

- 

5.70    . 

1 

- 

- 

- 

- 

- 

- 

- 

- 

' 

• 

• 

• 

• 

^ 

. 

6.00 

. 

. 

6.10    , 

7.50 

7.25 

7.35 

6.70 

8.15 

5.85 

S.OO 

6.00 

- 

5.85 

6.00 

- 

- 

- 

8.10 

• 

. 

- 

. 

6.50 

6.50 

6. 25 

Sinadar  Box  Man 


POMBT  Bquipnant  Cparators: 
A^ihalt  Oistributor 
Aaohalt  Paving  Machine 
Boon  or  OnaspT  Oparator 
Bulltloaar  150  if>  4  Las* 
BulUoMT  over  ISO  W 
Ooncrata  Pavljig  Curing  Mchina 
OBncrta  Paving  Finishing  •^diina 
GDOcrata  Paving  Ken  <%adar 
Osncreta  Paving  Orindar 
Omarata  Paving  Joint  Sealer 
Oincreta  Paving  longitudinal  Float 
Gsncrata  Paving  Mixer 
Ooncrate  Paving  Saw 
OaK-ieLa  Paving  Spraader 
Paving  Sub  Qrader 
Crana,CUMhall,Backhoa, Derrick, 

Ocagline,Shovel(lass  than  m  Ci) 
Oana.Claitfiall.Backhoa. Derrick, 

Dragline.ShcwaldS  C¥  »  Ovar) 
Qniitiar  or  Scrasning  Plant  C|>. 
Elevating  'K'adar 
PaciR  Uiader 
Ptxjndation  Drill  C^arator 

(Crawler  Moottad) 
Foundation  Drill  Operator 

Cnrvxlc  tnntad) 
FOtndatian  Drill  Oparator  Halpar 
Front  EM  Ifiadar  (2H  CT  i  Lass) 
Front  era  lisadar  {Ow  2H  CY) 
Mlxar  (Owar  16  (T) 
MlMT  (16  at  t  Laas) 
Motor  Grader  Operator,  Flna  Qcada 
•Otur  Qrader  Operator 
(toller,  Staal  v«ael  (Plwt-Mix 

Pawanant) 
Roller,  Sosel  (tieel   (Other-Flat 

Nhaal  or  Tanpixq) 
RDllar,  PnauMtlc(Salf-Pro(ialled) 
Senpvs  (17  cy  t  Laaa) 
Scrapers  (Omr  17  or) 
Self  Propelled  - 


tarn  u 

torn  12 

ZONE  13 

sac  14 

za«  15 

•actc 

•m)« 

•««« 

•Mt< 

•Mit 

mmh 

hiuiI^ 

NMNty 

NmH, 

■M-tf        I 

■mm 

■mm 

RflMi 

■mm 

■mm       / 

t    - 

$  - 

$  - 

$  - 

$  7.15      ) 

6.95 

7.15 

6.00 

«.8S 

7.00 

7.6S 

7.25 

6.50 

6.95 

7.90      ;. 

5.50 

6.00 

5.75 

.            / 

7.50 

6.80 

7.00 

6.00 

7.45 

7.90 

. 

8. 25 

7.35 

8.70 

7.60 

• 

. 

7.00 

7.10 

7.95 

- 

- 

- 

7.95 

7.25 

• 

• 

— 

>:35  \ 

7.85      / 

_ 

_ 

• 

. 

. 

_ 

- 

_ 

• 

. 

- 

7.00 

9.00 

. 

- 

- 

- 

7.50 

7.00 

. 

- 

7. SO 

■•.SO 

~ 

_ 

- 

8. SO 

9.00 

- 

- 

• 

^7.60 

7.05 

7.50 

7.10 

8.30 

8.0S 

8.S0 

8.40 

9.00 

9.20      ' 

: 

: 

^ 

. 

U.2S 

8.75 

10.00 

9.10 

• 

9.00 

. 

7.00 

• 

- 

• 

6.95 

6.85 

6.40 

6.45 

6.9S 

7.60 

8.20 

7.00 

7.10 

7.90 

7.75 

• 

- 

- 

6.35      ' 

. 

• 

• 

S.7S 

s.ss 

8.70 

8.15 

8.4S 

t.ao 

7.90 

7.55 

7.40 

7.65 

8.35 

1 

7.60 

6.40 

6.25 

5.65 

6.95     [ 

6.95 

6.30 

6.50 

5.60 

6.05     ' 

6.45 

6.10 

6.50 

5.85 

6.S0     ^i 

6.55 

6.45 

6.15 

6.10 

*-S   (' 

7.00 

6.90 

7.00 

7.00 

7.50     ' 

< 

o 


2 
5 


...  1-.-«.  v1 


CECISICNNO.  :   T.X94-4104 


.-■ige  -•, 


Side  Boom 

Tractor  (Crawler  Typej  15C  HP  i   Less 

Tractor  (Crawler  Type)  Over  150  HP 

Tractor  (Pneumatic)  80  HP  i   Less 

Tractor  (Pneumatic)  0\'er  80  HP 

Traveling  Mixer 

Trenchinq  Machine,  Light 

Trenching  Machine,  Heavy 

Wagon  Drill,  tonng  Machine  or  Pc^t 

Hoi*  Driller  Operator 
Trucit  Drivers: 

Single  Axle,  Light 

Single  Axle,  Heavy 

Tandem. Axle  or  Semi-trailer 

Lowboy-Float 

Transit-Mix 

Winch 
Vibrator  Ooerator  (Hand  Tyoe; 
Welder 
Welder  Heloer 


Unlisted  classifications  needed  for 
work  not  included  withi.n  the  acope 
ef  the  classifications  listed  may  be 
added  only  as  provided  in  the  labor 
standards  contract  clauses  (29  CPR, 
5.5(a)  (I)  (ii))  . 


ZONE  IIIONE  12'  ZONE  13 


HMtly 

nttn  HUM 


ZONE  14 


00 
35 
CO 


€.30 
6.25  t 


,35 
.89 

.95 

,50 
,50 

,00 
,55 


5.10 
6.15 
•'.05 

S.IO 

5.75 


5.85 

6.70 
6.70 
7.00 

7.00 


6.1? 


6. 55 

-.00 


7.2; 


B4U< 
Moifly 
SalM 


ZONE  15 


5.5? 


6.C? 
5.50 


5.»': 

6.P' 


Hourtlr 
0nn 


6.50  ' 
7.90  1 
6.1(1  I 
-.80  I 
6.50  I 
-.00  > 


6 

20   • 

7 

10   1 

6- 

75  ; 

7 

OS 

T 

35 

» 

»                1 

8 

50    1 

■* 

00    , 

Air  Tool  Operator 
Asphalt  Heater  Operator 
Asphalt  Raker 
Asphalt  Shoveler 
Batching  Plant  Scale  Operator 
i"ar  center 
Carpenter  Helper 
'  Concrete  Ftntsher  (Paving) 
Concrete  Finisher  Helper  (Paving) 
Concrete  Finisher  (Structures) 
Concrete  Finisher  Helper  (Structures) 
Concrete  Rubber 
Electrician 
Electrician  Helper 
Form  Builder  (Structures) 
Form  Builder  Helper  (Structures) 
Form  Liner  (Paving  6  Curb) 
Form  Setter  (Paving  k   Curb) 
Form  Setter  Helper  (Paving  4  Curb) 
Form  Setter  (Structures) 
Fom  Setter  Helper  (Structures) 
Laborer,  Coinnon 
Laborer,  Utility 
Manhole  Builder,  Brick 
Mechanic 
Mechanic  Helper 
Oiler 
Servicer 

Painter  (Structures) 
Piledriver  Person 
Pipelayer 
Plp^layer  Helper 
Pneumatic  Mortar  Operator 
Blaster 

Blaster  Helper 

Reinforcing  Steel  Setter  (Paving) 
Reinforcing  Steel  Setter  (Structures) 
Reinforcing  StWel  Setter  Helper 
Steel  Worker  (Structural) 
Steel  Worker  Helper  (Structural) 
Sign  Erector 
Spreader  Box  Operator 
Swamper 


50NE    U 

•<«< 

•MX 

■UK 

B«|4C 

%AUi           1 

Mwifty 

HMfly 

Mmtrly 

HMrty 

HOyfty 

*•<« 

S«ttt 

*Mtt 

ntttt 

A««« 

. 

• 

.- 

9.00 

" 

1 

_ 

8.65 

6.95 

! 

9.00 

8.00 

1 

8.75 

- 

'  • 

- 

- 

- 

- 

- 

- 

- 

_ 

-.30 

; 

* 

6.20 

6.65 

8.  CO 

10.40 

1 

7.25 

1 
t 

7.85 

i 

- 

- 

7.00 

- 

* 

- 

- 

1 

. 

7.50 

- 

. 

- 

1 

- 

1 

• 

j 

! 

t 

,            1 

I 

8 


z 
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DECISION   NO.  :     TXb4-4:o4 


i>ag«   11 


DECISION   SO. 


<34-4I0-l 


i-age 


n 

EONE    1( 


Power  Equlpnant  Oparatorsi 
AsDhalt  Distributor 
Asohalt  Paving  (Uchina 
Brbon  or  Sw««p«r  Operator 
Bulldoiar  150  HP  4  Less 
Bulldozer  Over  150  RP 
Concrete  Pavinq  Curing  Machine 
Concrete  Paving  Finishing  Machine 
Concrete  PavingFora  Grader 
Concrete  Paving  Grinder 
Concrete  Paving  Joint  Sealer 
Concrete  Paving  Longitudinal  Float 
Concrete  Paving  Mixer 
Concrete  Paving  Spreader 
Paving  Sub  Gradei 
Crane,  Clamshell,  Backhoe,  Derrick, 

Dragline.  Shovel  (Less  than  l>j  CY) 
Crane,  Claashell,  Backhoe,  Derrick, 

Dragline,  Shovel  (IS  CY  t  Over) 
Crusher  or  Screening  Plant  Operator 
Elevating  Grader 
Foundation  Drill  Operator  (Crawler 

Mounted) 
Foundation  Drill  Operator  (Truck 

.Mounted) 
Foundation  Drill  Operator  Helper 

Front  End  Loader  (2S  CY  t  Less) 

Front  End  Loader  (Over  2ii  CY) 

Mixer  (Over  16  CF) 

Mixer  (IS  CF  *  Less) 

Motor  Grader  Operator,  Fine  Grade 

.Motor  Grader  Ooerator  Operator 

Roller,  Steel  wheel  (Plant-Mix 
Pavements) 

Roller,  Steel  Wee!  (Other-Flat 
Wheel  or  Tamping) 

Roller,  Pneumatic  (Self-Propelled) 

Scraoers  (17  CY  »  Less) 

Scrapers  (Over  17  CY) 

Self-Propelled  Hammer 

Side  Boon 

Tractor  (Crawler  Type)  150  HP  t  Let 

Tractor  (Crawler  Type)  Over  150  HP 

Tractor  (Pneumatic)  80  HP  4  Less 

Tractor  (Pneumatic)  Over  80  HP 


8. 

10. 


S*M 

Mmtttl 
I   RMM 


8. 

10. 


45 

25 


1 


15 
85 


50 

50 


6.50 


ZONE  1( 


Traveling  Mixer 
Trenching  Machine,  Light 
Trenching  Machine,  Heavy 
Wagon  Drill,  Boring  Machine  or 
Post  Hole  Driller  Operator 
Truck  Drivers: 

Single  Axle,  Light 
Single  Axle,  Heavy 
Tandaai  Axle  or  Sanitrailer 
Lowboy-Float 
Transit-Mix 
winch 
Vibrator  Operator  (Hand  Type) 
Welder 
Welder  Heloer 


Unlisted  classifications  needed  for 
work  not  included  within  the  scope 
of  the  classifications  listed  may  be 
added  after  award  only  as  provided 
in  the  labor  standards  contract 
clauses  (29  CFR,  5. 5 (A) (1) (ii) ) . 


6.80 

7.10 

7.00 

10.90 


10.60 


■•wt 


■itn 


z 

p 


Z 

o 
< 
a 

3 

IS 


z 

o 

s 

at 
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DECISION  HO..    -^94-4104 


PACE  I) 


DECISION  NO: 


TX84-410i 


PACE  l« 


AREA  COVERED  8T  VARIOUS  ZONES 

ICmt   1  -  Arch«r,  Armstrong,  Baylor.  Brl«co«,  Carton,  C««tro, 
Cklldraas.  Clar.  Collinqtvorth.  Dallaa,  D«af  S«lth,  Donlay, 
Cray.  Rail,  Hanaford,  Hardaaan,  Hartley,  Hemphill, 
■utchlnaon,  Llpscoab,  Montagu*,  Moora,  Ochiltree,  OldhaM, 
raraer.  Potter,  Randall.  Roberta,  Sheraan,  Swisher, 
Nhealer,  Wichita  h   Wilbarger  Countiea 

DESCRIPTIOH  OF  WORK;  Heavy  (escludlnq  tunnels  t  daas)  and 
Highway  Pro jecta  (does  not  include  building  structures  in 
rest  area  projects) 

lOWB  2  •  Bailey,  Borden,  Cochran,  Cottle.  Crosby.  Dawson, 
bickens,  Pisher,  Ployd,  Foard,  Gaines,  Carta,  Rale,  Haskell. 
Hockley,  Jones,  Kent,  Ring,  Knox,  Lamo,  Lubbocx,  Lynn, 
Motley,  Scurry,  Shackelford,  Stephens,  Stonewall,  Terty, 
Throckmorton,  Yoakua  4  Young  Counties 

DESCRIPTION  OF  WORK:  Heavy  (excluding  tunnels  4  daas)  and 
Highway  Projects  (docs  not  include  building  structures  in 
rest  area  projects) 

torn   3  -  Andrews,  Brown,  Callahan,  Cone,  Coleman,  Comanche, 
Concho,  Crane,  Crockett,  Eastland,  Ector,  Erath,  Glasscock, 
Howard,  Irion,  Kimble,  Loving,  Martin,  McCulloch,  M«n»rd, 
Midland,  Mills  •,  Mitchell,  Nolan,  Reagan,  Runnels,  San  Saba, 
Schleicher,  Sterling,  Sutton,  Taylor,  Tom  Green,  Upton, 
Ward  4  Winkler  Counties 

DESCRIPTION  OF  WORK:  Heavy  (excluding  tunnels  4  dams)  and 
Highway  Pcojeces  (does  not  include  building  structures  in 
rest  area  projects) 

•Hot  to  be  used  for  work  on  water  or  sewage  treatment  plant 
or  lift/pump  stations  in  Mills  County 

ZONE  4  -  Brewster,  Culberson,  El  Paso  •,  Hudspeth,  Jeff  Davis, 
Pecos,  Presidio,  Reeves  4  Terrell  Counties 

DESCRIPTION  OF  tWRK:  Heavy  (excluding  tunnels  4  dams),  Water  4 
sewer  lines  and  highway  Projects  (cces  not  include  building 
structures  in  rest  area  projects) 

•Net  to  be  used  for  Heavy  Projects  in  El  Paso  County 

lOWB  S  -  Atascosa,  Bandera,  Bexar,  Comal,  Dimmit,  Edwards, 
Frio,  Guadalupe,  Kendall,  Kerr,  Kinney,  LaSalle,  Maverick, 
McMullen.  Medina,  Real,  Uvalde,  Val  Verde,  Wilson  4  iavala 
Counties 

DESCRIPTION  OF  WORK;  Heavy  (excludinq  tjnnels  4  dams)  and 
Kighway  i rejects  (dees  not  include  tuildino  rtrur'jr'?  ;n 
rest  area  projects) 


tOWE  6  -  Brooks,  Cameron,  Duval,  Hidalgo,  Jim  Hogg,  Kenedy,  Starr, 
Webb.  Willacy  4  Zapata  Counties 

DESCRIPTIOH  OF  WORK;  Heavy  (excluding  tunnels  4  daas)  and  Highway 
Projects  (does  not  Include  building  structures  in  rest  area 
projects)  4  Incidental  Shore  Work 

ZONE  7  -  Aransas,  Bee,  Calhoun,  DeWitt,  Goliad,  Jackson,  Jla  Wells, 
Karnes,  Kleberg,  Lavaca,  Live  Oak,  Nueces,  Refugio,  San  Patricio 
4  Victoria  Counties 

DESCRIPTION  OF  WORK  _  Heavy  (excluding  tunnels  4  daas)  and  Highway 
Projects  (does  not  Include  building  structures  in  rest  area  projects) 
t  Incidental  Shore  Work 


» 

2 
S 


ZONE  8  -  Austin,  Bastrop,  Blanco,  Burnet,  Caldwell,  Colorado, 
Fayette,  Gillespie,  Gonzales,  Hays,  Lee,  Llano,  Mason,  Travis  4 
Williamson  •  Countiea 

DESCRIPTION  OF  WORK;  Heavy  (excluding  tunnels  4  dams)  and  Highway 
Projects  (does  not  include  building  structures  in  rest  area 
projects) 

*Not  to  be  used  on  work  on  water  or  sewage  treatment  plant  or  lift 
pump  Stations  in  Williamson  Co 

ZONE  9  -  Bell,  Bosque,  Coryell,  Falls,  Freestone,  Hamilton,  Hill, 
Lampasas,  Liaestone,  McLennan  4  Navarro  Counties 

DESCRIPTION  OF  WORK  Heavy  (exluding  tunnels,  dam  4  work  on  water  or 
sewage  treatment  plant  or  lift/pump  stations)  and  Hignway  Projects 
(does  not  include  building  structures  In  rest  area  projects) 

ZONE  10  -  Cooke,  Denton,  Hood,  Jack,  Johnson,  Palo  Pinto,  Parker, 
Somnervell,  Tarrant  *  and  Wise  Counties 

DESCRIPTION  OF  WORK;  Heavy  (exluding  tunnels  4  dams),  water  4 
Sewer  Lines  ana  Highway  Projects  (does  not  include  building 
structures  in  rest  area  projects) 
•Not  to  beused  for  Heavy  Projects  in  Tarrant  County 

ZONE  11  -  Collin,  Dallas,  Ellis,  Grayson  4  Rockwall  Counties 

DESCRIPTIOH  OF  WORK;  Water  4  sewer  lines  4  Highway  Construction 
Projects  Only 

ZONE  12  -  Bowie,  Camp,  Cass,  Delta,  Fannin,  Franklin,  Gregg,  Harrison, 
Hopkins,  Hunt,  Kaufman,  Lamar,  Marion,  Morris,  Rains,  Red  River, 
Rusk,  Smith,  Titus,  Upshur,  Van  Zandt  4  wood  Counties 

DESCRIPTION  OF  WORK;  Heavy  (excluding  tunnels  4  dams)  and  Highway 
Projects  (Joes  not  include  building  structures  in  rest  area 
projects) 

ZONE  13  -  And-rson,  Angelina,  Cherokee,  Heraerson,  Houston,  Jasper, 
Nacogdoches,  Newton,  Panola,  PoIk,  Sabine,  San  Augustine,  San  Jacinto, 
Shelby,  Trinity  4  Tyler  Counties 
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• 

nrrtcr™.  «0,        TX84-4104                                                             M6B  IS 

• 

SUPERSEDEAS    DECISION 

u 

• 

STATE  I      RHODE   ISUWID 

COUNTIES:      STATEWIDE                                   1 

DBCISIOM   MO.    RI84-3043 

DATE)       DATE   OP    PUBLICATION 

Suparaadca  Decision  No.   RIB3-3042  dated 

Ikugust   19,    1983,    In   48  PR   37809. 

DESCRIPTION  OP  NORKi      Buildinq    (Includlnq   Raaldantial) .    Raavy,   Highway,    and                 |{ 

Marina  Conatructlon  Pcojacta. 

IKSCHIPTIOH  or  1I0RK:    H.«»y    (Meludln,    tunMis  t   <!•■•)    •'^  "I'*'""'   ^„, 

Ptoj>ct«   (do<«  not   include  bulldin9  •truetur««   In  f««t  area  projaeti) 
t  Xneidantal  Short  wocic                 

ASBESTOS   IWRKERS 

aiac 

amaa 

Tools  Ops.)   Nagon  Drll  " 
Ops.,   Tree  Triaswrs) 
Barco  Type  Juaplng 

t&k  -  —.-—.-  —  ^  ^  *      atf^k^^w  ^  wh  1  ^*^  1 

SOMC  14  -   Braios,     Burl««on,   Crlaaa,   Laon  •,   Hadlaon,  Nllaa  •, 

kobartaon  •,   walkar  t  Maahin^ton  Countlaa 

17.63 

4.13 

TaaperS)    necnanicax 
Grinder  Ops.,   Plaster- 

( 

*fi 

DSSCHIPTION  or  wORKi   Haa»T   (a«cludln9   tunnala  t  daaa)   and  Bighyay 

BOILERMAKERS 
BRICKLAYERS,    STONEMASONS', 

IS. 16 

I.BIS 
♦10< 

ers'   Tenders)   Scaffold 

BuUderS)   Mortar  Ml)iar  i  13.70;    2.80 

"frtojacta  (doaa  not   incXuda  building  atructuraa  in  raat  araa 

•»ot*to*ba  uaad  for  work  on  watar  or   aawaga  ttaat»ant  plant  or 
XKt/piaip  atatlona   In  Laon,   Mllaa  t  Robartaon  Coa. 

Pre-cast  Ploor   4  Roof 

t 

p^ 

HEAVY    t    HIGHWAY    CONST. 

BUILDING   CONSTPUCTION 
CARPENTERS,    SOPT    PLOOR 
LAYERS,    PILEDRIVBRMENI 
Building  Construction 

14.35 
15.62 

14.75 

4.78 
4.7B 

4.55 

Plank  Brectors 
Air  Track  Opa.)   Block 
Paverai   Raaaars)   4 
Curb  Setters 
Blaatars)   Powderawn 
HEAVY   4   HIGRNAY  CONSTRIX: 

13.95'.    2.80   1 

)               } 

14.20      2.80/ 
14. 4S!.    2.80  ] 

1 

SOME  15  -srajorla.   Fort  land.   Galvaaton,   larcla.   Matagorda. 

* 

MontgoMrr,   Hallar  i  Wharton  Countlaa 

Rasldentlal  Construction 

(4   storlas  or   lass) 
Heavy  »  Highway  Construe 

11.10 
14.80 

4.55 
4.55 

TION)t    LABORERS 

(     : 

? 

DESCKIPTIOK  or  WRKi   Hlqhwar  Conatructlon  Projaeta  Only 

Laborers)  Carpenters 
Tenders)   Ceaent  Pin- 

\ 

SONS  16  -  ChanOiata,   Hardin,   Jaffaraon  •.    Libarty  t  Oranga  •  Countlaa 

tlon 
CEMENT  MASONSi     (Building 

isher  Tenders)   Naaon 
Tenders)   Scaffold 

1 

< 

o 

■ 

Construction) 

15.37 

4.48 

Erectora  4  wrecking 

> 

DESCRIPTIOW  OF  WORK:    Heavy   Projtct*   (txcludlnq    tunnels  t   d«m«)    end 

ELECTRICIANS 

laborers 

13.45 

2.  to 

«> 

"il9Kw«y  Projects   (does  not   include  buUdin9  etructures   In   rest 
area  project*)    k   Incidental  Shore  Work 

Tiverton  4  Little 
Coaipton 

15.75 

2.00'» 
16.5% 

Concrete  4  Power  Buggy 
Ops.)   Concrete  Saw  Ops 
Deaolition  Burners) 

) 

CD 

2 

•■ot  to  be  used  for  Heavr  Frojects  k   Incidental  Shore  Work   in 

Neater ly  Township 

18.10 

4.65* 
3.5% 

Pence  4  Guard  Rail 
Erectors)    Highway  Ston<  i 

o 

Jefferson  4  Orange  Cot. 

Resalnder  of  State 

16.85 

0.04* 

Spreaders)   Mason  Tend- 

w 

29% 

ers)   Mechanical  Grinde 

isa 

ELEVATOR  CONSTRUCTORS 

17.464 

3.00* 
a*b 

Ops.)    Nortar   MlxerS) 
Pipe  Trench  Bracersi 

i 

a. 

ELEVATOR  CONSTRUCTORS 

Pneumatic  Tool  Ops.) 

HELPERS 

70%JR 

3.00« 

Riprap  4  Dry  Stone  wal^ 

' 

a'»b 

Builders)    Scaffold 

GLAIIERS 

16.08 

2.53 

Erectors)   Setters  of 

(BUILDING  CONSTRUCTION) i 

Metal  Poras   for  Road- 

*                                           *       a          " 

LABORERS 

ways)   Nagon  Drill  Opa. 

2 

■•                                                                              J 

Laborers)   Carpenters 

Mood  Chipper  Ops.) 

13.70 

2.80   1 

o 

Tenders)   Cenent  Plnlsh- 
er  Tenders)   Mason  Ten- 

Air Track  Drill  Ops.t 

< 
a 

Brick  PaverS)   Block 

ders!   Scaffold  Bractora 

Pavers)   Raaaers)  Curb 

3 

a  Wreck ing  Laborera 

11.45 

2.80 

Settara 

14.20' 

2.80 

2" 

Aaphalt   Rakerat   Adieaan) 

Blaster    4  Powderaen 

14.45 

2.80 

Pipe-Trench  BracerS) 

LINE  CONSTRUCTION) 

- 

Deaolition  Burners) 

Llneaan 

18.00 

2.10+ 

s 

Chain  Saw  Opa. )    Pence  4 

4.375% 

Guard  Rail   Brectors) 

Cable  Spllcert   Driver) 

i 

H> 

Setters  of  Metal   Poras 

Bqulpaent  Op.)   Ground»a^i  15.30 

2.10* 

1 

for   Roadways)    Pipelayer 

1 

4.375% 

1 

Riprap   4   Dry   Stonewall 

Groundaan 

14.40 

2.10« 

1 

^**' 

Builders)   Highway  Stone 

4.375% 

1 

■ 

Spreadera  Pneu)utic 

2 

o 

8" 

CB 

# 

• 

* 

3 

• 

3 

DECISION  WO.  Ria4-30«J 


NAMBLB  SETTERS,  TERRAZZO 

HORKERS  t  TILE  SETTERS 
NARBLE,  TILE  k   TERRAZZO 

FINISHERS 
MARINE  DIVERS 
HILLHRIGHTS  (Buildinq 

Conatructlon) 
MILLHRIGHTS  (H««vy  t  Blgh- 

way  Construction) 
PAINTERS: 
Adaasvillc,  Coiapton, 
Littl*  Ccnpton,  North 
Tlvarton,  Sakonnet, 
Tlv«itont 
Brush;  Tapsrs 
Sandblasting t  Spray 
Stesl 
Reaaindar  of  Statet 
Bruslii  Rollan  Tapers 

Structural  Steel)  Staaa 
Cleaning 

Air  Brush 

Spray  I  Sand  or  Hater 
Blasting 


SMC 

HOHty 

siimii  J 

1(.37 

1 
4.7B 

13.76 
24.00 

2.50 
3.55 

IS. 00 

4.55 

14. BO 

4.55 

IS.SS 

16.55 
15.60 

15.55 


15.10 
16.05 

16.55 


PAINTERS,  SIGN) 
Bristol,  Kent  4  Providenc4 
Counties  9.65 

POINTERS,  CAULKERS  and 

CLEANERS  15.17 

PLOMBERS  17.22 

POWER  EOCIPMENT  OPFRATORS: 

Oigqinq  Machine;  Ross 

Carriers;  Cranes;  Pilc- 

Orivers;  Lighters;  Locor 

■otives;  Derricks;  Boista 

Pavers;  t  Front  End  load^ 


ars  3  yds.  and  over 
Econoaobile  Type  Equip- 
ment 
Fork  Lift 

Fireaen  and  Oilers 
Bulldozers;  Graders; 
Spreaders;  Tractors; 
Scrapers  and  Rollers 
Front-end  I,oaders  less 

than  3  yards 
Pippinq  Type  Backhoe 
Wall-point  Installation 


16.515  3.10 


16.29 

16.09 
12.09 


I 


|15.09 

15.59 
15.44 

15.16 
1/2 


3.10 
3.10 
3.10 


3.10 

3.10 
13.10 
3.10 


2.65 
2.65 
2.65 

1.6S« 
l.St 

1.65* 
ll.5t 
,1.65* 

l.St 

1.65* 
l.St 


.l.OS*' 
I  c^ 


4.03 
5.16 


Paqe  2 


Gas  or  Electric  Driven 
Puaps;  Air  Coapressors; 
Beaters;  Concrete  Mix- 
ers; Concrete  Puaps; 
Stone  Crusher;  Naldinq 
Machines  t  Generators 
for  Light  Plants 
BRIDGES,  CAISSONS,  DOCKS 
MARINES  PIERS,  SUB-BASE 
MENT  SUBTERRANEAN,  TUN- 
MELLS,  4  HEAVY  CONSTRUC 
TION 
Digging  Machine;  Crsnes; 
Pile  Driver;  Lighters; 
Locoaotlves;  Derricks; 
Hoists;  Pavers;  4 
Front  End  Loaders,  3 
yds.  4  Over 
Fireaen  and  Oilers 
Bulldocers)  Graders; 
Spreaders;  Scrapers; 
Rollers 
Front-end  Loaders,  Less 

than  3  yards 
Nell-point  Installation! 

Crews 
Air  Coapressors,  Gas  or 
Electric  Driven  Puaps 
Heaters;  Concrete  Mis- 
ers; Concrete  Puaps; 
Stone  Crushers;  Meld- 
ing Machines;  and  Gen- 
rators  for  Light 
Plants 

Boat  and  Tug  Operators  ! 11 
WATER  AND  SBUERLINE  PRO-  I 
JECTS,  HIGHWAY  AND  BRIDGE. 
INCIDENTAL  TO  HIGHWAY  I 
^JHSTRUCTIOH  PROJECTS  ' 
Class  1 
2 
3 
4 
5 
6 
7 
B 
9 


Paga  3 


Satt 

MUM 

rnyi 

12.14 

3.10 

12. 14 

3.10 

1 

,17.24 
12.165 

3.10 
3.10 

15. 


16, 


13. 


79  3.10 
29  I  3.10 
965l  3.1% 
S9   3.10 


Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class  10 
Class  11 
Class  12 
Class  13 
Class  14 
Class  15 


29 
115 


471 

62 

00 

S75 

95 

45 

07 

OS 

57 

OS 

•5 

52 

4S 

90 

745 


3.10 

3.10 


3.10 
3.10 
3.10 
3.10 
3.10 
3.10 
3.10 
3.10 
3.10 
3.10 


10 
10 
10 
10 
10 
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KOOFERSi 
Coaposition;  Nater- 

Proofcrs 
Slate,  Tile,  Precaat 
Concrete 
SHEET  NETAL  NORKERS 
SPRINKLE RPITTERS 
STEAMFITTERS 
TRUCK  DRIVERS  (Building 
Construction) 
Ouap  4  Two  Axle  Equip- 

aent  Drivers 
Trailerh  t  Three  Axle 

Equipment  Drivers      I 
Low  Bed  Trsilers  (24  Ton{ 
Rated  Cap.  4  Over)  I   \ 
Beaa  Trailers  Special-  j 
.  iied  Earth  Moving      | 
Equipacnt  -  Euclid  Type 
Euclid  Type  Equipaent 
Over  35  Ton  capacity 
TRUCK  DRIVERS  (Heavy  and 
Highway  Construction) 
Class  I 

Class  II 

Class  III 

Claas  IV 

Class  V 

Claas  VI 

Class  VII 


PLASTERERS 


14.60 

15.00 
17.00 
19.01 
17.26 


11.64 
11.72 

11.97 
12.22 

11.26 
11.41 
11.46 
11.  S6 
11.66 
11.91 
12.16 

15.37 


MELOERS  -  Receive  rate 
preacrlbed  for  cfaft 
perforaing  operation  to 

4.25   which  welding  is  inciden- 
tal 

4.25 

6.16 

3.16 

5.65   Onllated  classifications 

needed  for  work  not  inclii- 
ded  within  the  scope  of 
the  classifications 

2.2925  jlisted  aay  be  added  after! 
laward  only  as  provided 

2.2925  tin  the  labor  standards 

'contract  clauses  (29  CFR, 
5.S(a)(l)(il)). 


2.2925 
|2.292S 


I 


3.2225 

♦f*g 

3.2225 

♦f*g 

3.222S 

♦f*9 

3.2225 

♦f*g 

3.222S 

♦f*g 

3.2225 

♦f*g 

3.2225 

♦f*9 

4.48 


3 


2? 
I 

I 


< 

O 


o 


a 
«< 

o 


3- 


z 

a: 


?«9*  4 
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DECISIOH  WO.  RI84-3043 

POWER  EQUIPMENT  OPERATORS  CLASSIPICATIOH  DEFINITIONS 

Claaa  1  -  Dig^inq  Machines;  Cran«a>  Pila  Drlvcrai  Llqhtarai  Locoaotivaa; 
Darrlcks;  Boiatai  Front  End  Loadara  (3  to  4  yd*.)i  Bconoaobilasi  Roaa 
Carrlarai  and  Pavara. 

Claaa  2  -  Focklifta 

Clasa  3  -  Flraaen 

Claaa  4  -  Oilara 

Class  5  -  Bulldozers;  Spreaders;  Rollera;  Tractora 

Claaa  6  -  Front  End  Loaders,  Less  than  3  yards 

Clasa  7  -  Scrapers;  Graders;  Doxer  Pusher  Operators 

Clas  8  -  Pippin  Type  Backhoe  Operators 

Class  9  -  Gaa  and  Electric  Driven  Heaters;  Concrete  Mixers;  Stone  Crushers; 
Light  Plants;  Melding  Machines;  Concrete  Puaps 

Class  10  -  Mechanical  and  Neldera  (inaide) 

Claas  11  -  Bulldozers  in  Pits 

Claaa  12  -  Shovel  Operators;  Front  End  Loadera,  3  cubic  yarda  and  over; 
Dragline  and  Crane  Operators  in  Material  yards 

Claas  13  -  Test  Boring  Machine  Operators 

Class  14  -  Nell  Point  Installation  Crew 

Class  IS  -  Puapa  and  Conpressors 

TRUCK  DRIVERS  CLASSIFICATIONS 

Class  I  -  Pick-up  Trucks;  Station  Wagons  and  Panel  Trucks 

Class  II  -  Two  Axle,  Tenders  on  Low  Beds 

Class  III  -  Three  Axle  Equipment 

Class  IV  -  Four  and  Five  Axle  Equipment 

Class  V  -  Low  Bed  Trailers;  Special  Earth  Moving  Equipaent  under  3S  tons; 
Nechanica;  Paving  Restoration  Vehicle  and  Vac  Haul 

Class  VI  -  Special  Earth  Moving  Equipaent  3S  Tone 

Class  VII  -  Trailers  when  used  on  a  double  Book-up  (Pulling  2  Trailers) 
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PAID  HOLIDAYS t  A-New  Teara's  Day;  B-Meaorial  Day;  C- Independence  Day; 
D-Labor  Day;  B-Thanksgiving  Day;  ft  F-Christaa*  Day 


FOOTNOTES  I 


d. 


7  Paid  Holidays:  A  through  F,  plus  Day  after  Thanksgiving. 

biployer  contributes  8%  baaie  hourly  rate  for  5  years  or  aore  of 
service;  6%  basic  hourly  rate  for  (  aonths  to  S  years  of  service 
as  vacation  pay  credit. 


9  Paid  Holidayst 
Veterans  Day 


A  through  r,   plus  V.J.  Day;  Coluabus  Day;  t 


One  year's  seniority  -  one  week's  paid  vacation;  2  years'  •enioclty  - 
2  weeks'  paid  vacation 

7  Paid  Holidays;  A  through  F,  plus  Coluabus  Day  provided  eaployee 
has  been  eaployed  S  working  days  prior  to  the  holiday  and  provided 
the  eaployee  works  the  scheduled  work  days  iaaediately  preceding 
and  following  the  holiday. 

Holidays:  A  through  F;  Naahington's  Birthday,  Columbus  Day,  Veteran's 
Day.  V-J  Day,  providing  Eaployee  has  worked  at  least  One  Day  in  the 
Calendar  Week  in  which  the  Holiday  Falla. 

Eaployee  who  has  been  on  the  Payroll  for  1  year  or  aore  but  less  than 
5  yeara  and  has  worked  ISO  Daya  during  the  last  Year  of  Baployaent 
shall  receive  1  week'a  paid  Vacation;  S  to  10  years  -  2  weeks'  paid 
Vacation;  10  or  aore  years  -  3  weeks'  paid  vacation 
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Friday 

November  30,  1984 


Part  III 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  71,  91,  103,  and  105 
Special  Federal  Aviation  Regulation; 
Airport  Radar  Service  Areas;  Final  Rule; 
Request  for  Comments  and  Notices  of 
Proposed  Rulemaking 
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DEPARTMEHT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  71. 91. 103,  and  105 
(Docket  No.  23708,  SFAR  45-1] 

Special  Federal  Aviation  Regulation; 
Airport  Radar  Service  Areas 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule;  request  for 
comments. 


:  This  action  amends  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
45  to  retain  the  Airport  Radar  Service 
Areas  (AREA)  at  Columbus  OH,  and 
Austin,  TX.  beyond  their  respective 
termination  dates  of  December  22, 1984. 
and  January  19, 1985.  As  a  result  of  a 
successful  operational  confirmation  of 
the  ARSA  concept  at  these  sites,  the 
FAA  is  taking  regulatory  action  to 
propose  that  existing  Terminal  Radar 
Service  Areas  (TRSA)  be  replaced  by 
ARSA's.  An  extension  of  SFAR  No.  45  is 
necessary  to  continue  the  Columbus  and 
Austin  ARSA's  during  the  rulemaking 
process,  and  to  preclude  the  confusion 
to  pilots  that  would  result  from  the 
temporary  reversion  to  TRSA's  at  these 
locations.  No  other  changes  are  being 
made  to  the  provisions  of  SFAR  No.  45. 
EFFECnvc  dates:  December  21. 1984. 
tlirough  June  20, 1985;  comments  must  be 
received  before  Decmibcr  15t1(9<M-. 
AODRCSSES:  Comments  may  be  maified 
or  delivered  in  duplicate  torFederaj 
Aviation  Administratioa.  Officr  •ffCftiaf 
Counsel,  Attention:  Rules  Docket  (ACC- 
204).  Docket  No.  23708,  800 
Independence  Imw  SiV.. 
Washington,  D.C  20591.  Comments  may 
be  examined  in  the  Rules  Docket 
weekdays,  tamepcredecal  holidays, 
between  8:3&a.m.  and  5:00  p.m. 
FON  FUfrrHER  ihfohmatioiv  contact: 
Ml.  BUi  Davis,  Airspace-Kulea  and 
Aeronautical  Information  Division, 
ATO-230;  Federal  Aviatioir 
Administration,  800  Independence 
Avenue  SW.,  Washington,  D.C.  20591. 
telephone  (202)  426-8783. 
SUPPLEMENTARY  MFOMMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  operational 
confumation  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions.  Conununications 
should  identify  the  regulatory  docket 
nimiber  and  be  submitted  in  duplicate  to 


the  addret*  hated  above.  Commenters 
wnshixigitheFAA  to  acknowledge  BKsipt 
of  their  comments  must  submit  wiA 
those  comments  a  self-addresseilL 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2370a"  The 
postcard  will  be  date/time  stamped! aad 
returned  to  the  commenter.  All 
communications  received  between  tiw 
specified  opening  and  closing  dates,  for 
comments  will  be  considered  by  the 
Administrator  before  taking  action  es 
any  further  rulemaking.  All  commente 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with. FAA 
personnel  concerned  with  thie 
rulemaking  will  be  Filed  in  Ae  (facket. 

Background 

On  April  22, 1982,  the  l^&tional 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  HI 
17448).  The  plan  encompasses  a  review 
of  airspace  use  and  the  procedural 
aspects  of  the  air  traffic  controf  {ATQ 
system.  The  FAA  published  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  flRSA) 
witfe  ModlelV Airspace  and  Service 
(Airport  Radar  Service  Areas),"  in 
Notice  83-9  (July  28, 1983:  48  FR  34286) 
proposing  the  establishment  of  Airport 
Radar  Service  Areas  (ARSA)  at 
Calttmbua,  (Vi  and  Austin,  TX.  These 
locationvwere  designated  ARSA'a  bjr 
SFAR  No.  4&  (October  28. 1983;  48  FR 
500301  Bcoadkr  to  provide  an  operationar 
confirmation  of  the  ARSA  concept  for 
potential  application  on  a  national 
basis. 

Need  for  Amendment  to  SFAR  Nbi  45 

The  FAA  has  determined  thai  the 
confirmation  of  the  ARSA  conducted 
under  SFAR  No.  45  indicates  the 
bescfita  of  national  applicability;  The 
FAA  has,  therefore,  proposed 
amendments  fo  the  Federal  Aviation 
Regdlationa  (FAR)  which  would 
establish  the  mechanics  for  designating 
ARSA  locations  and  rules  governing 
operations  within  the  airspace  of  an 
ARSA.  These  proposed  amendments  are 
in  the  form  of  a  Notice  of  Proposed 
Rulemaking  (NPRM)  and  are  being 
issued  coincidental  with  this  action.  If, 
after  considering  public  comments  on 
the  proposed  amendments,  the  FAA 
elects  not  to  adopt  the  amendments,  the 
FAA  will  take  action  to  revoke  the 
Columbus  and  Austin  ARSA's. 
Alternatively,  if  the  proposed 
amendments  are  adopted,  the  SFAR  will 
be  superseded  by  a  final  rule.  Tk»FAA 
believes  that  the  SFAR  should  be 


continued  for  a  sufficient  time  to 
complete  the  rulemaking  process  on  the 
general  amendments.  Extending  the 
SFAR  to  cover  the  period  in  which  the 
■alional  ARSA  program  is  being 
proposed  and  considered  will  provide 
continuity  of  ATC  services  at  the  two 
current  ARSA  locations  and  continuity 
of  the  rules  for  operating  in  the  airspace 
around  these  airports,  and  will  prevent 
con&sion  on  the  part  of  pilots  using  the 
airports. 

The  SFAR  establishing  the  temporary 
Austin  and  Columbus  ARSA's  will 
expire  on  December  21, 1984,  and 
January  18, 1985,  respectively.  Because 
these  areas  were  established  after  full 
public  notice  and  comment  and  are 
being  extended  for  no  more  than  6 
nonths,  and  because  a  temporary 
nq>iration  of  ARSA  procedures  at  these 
locations  could  adversely  affect  air 
safety,  I  find  that  notice  and  public 
procedure  are  contrary  to  the  public 
interest,  and  that  good  cause  exists  for 
making  the  extension  effective  in  less 
than  30  days. 

Since  this  is  only  a  6-month  extension 
of  an  existing  temporary  regulation 
affecting  only  two  locations,  the  FAA 
has  determined  that  this  document 
involves  a  regulation  which:  (1)  Is  not  a 
major  rule  under  Executive  Order  12291; 
and  (2)  is  not  a  significant  rule  uiuler 
D''>partment  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  Also,  for 
the  same  reason  stated  above,  I  certify 
that  the  rule  will' not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  total 
projected  impact  of  this  regulation  may 
be  found  in  a  copy  of  the  final  regulatory 
evaluation  contained  in  the  public 
docket.  A  copy  of  that  evaluation  may 
be  obtained  by  contacting  the  person 
identified  above  under  the  caption.  -Fon 

niRTMEe  INFORMATION  CONTACT.' 

list  of  Subjects 

t4CFRPart71 

Airspace,  Navigation  (air). 

14  CFR  Part  91 

Air  traffic  control.  Airports,  Aviation 
safety.  Flight  rules. 

14  CFR  Part  103 

Aircraft.  Aviation  safety,  Recreation 
and  recreation  areas.  Ultralights. 

M  CFR  Part  105 

Aircraft,  Aviation  safety.  Recreation 
and  recreation  areas,  Parachute  jumps. 

Accaedingly.  SFAR  No.  45-1 
supersedes  SFAR  No.  45,  is  effective 
December  21, 1984,  through  June  20, 
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1985.  and  i»  added  to  14  CFR  PbfU  n. 
91,  \99,  and  108k 

SpMial  Fadatal  Aviatfon  Regulation  Nb.  45-1 

Cooirary  pgovisiaiiA  of  the  Fedacal 
Aviation  Regulatfons  notwithstanding, 

1.  The  Robert  Mueller  Municipal  Airport 
Austin.  TX.  and  the  Fbrt  Ctohun^s 
International  Aicp«>rt  Caiummis.  OH  are 
designated  Airport  Radar Sarvica  Aaaaa 
(ARSA)  airports  at  which,  unless  atheiwiaa 
provided  for  ia  a  Natiite  to  Ainnen  issued  by 
the  ARSA  facility,  radar  services  wilTbe 
provided  continoously. 

2.  For  purposes  of  Iftis  Special  Federat 
Aviation  Regulation: 

(a)  The  Austin.  TX.  ARSA  ia  that  airspace 
extending  upward  fhjm  the  surface  to  anrf 
including  4.fiM  feet  MSL  within  a  5  nautical 
mile  radius  of  the  Robert  Mueller  Municipal 
Airport  and  that  airspace  extending  upward 
from  2.008  feet  MSL  ta  ♦,660  feet  MSL.  within 
a  10  nautical  mile  radius  of  Robert  Mueller 
Municipal  Aif^ort  from  the  027*  true  bearing 
from  tlia  ainport  clodcwisc  to  tha  077*  true 
t>eanng  from  the  airport  and  that  airspace 
extending  upward  from  2.3O0  feet  MSL  to 
4.600  feet  MSL  within  a  10  nautical  mile 
radius  of  the  airport  from  the  207*  true 
bearing  from  the  airport  clockwise  to  the  027* 
true  beaciii^  froat  the  airport 

(b)  The  Columbus.  OH,  ARSA  i»  that 
airspace  extending  upward  feom  tlia  surface 
to  and  including  4.800  feet  MSL  within  a  5 


nautical  mde  sadiua  af  the  Pact  Colambus 
International  Airport  aad  that  airspaca 
exteadine  upward  Eixun  2,500  fiael  MSL  to 
4.B0Q  taet  MSL  withia  a  10  aautical  aula 
radiua-ol  Port  Cotumbua  International  Airport 
from  the  008'  true  bearing,  from  the  airport 
clockwiae  to  the  127*  true  bearing  ftem  the 
airport  and  that  airspace  extending  upward 
from  2.200  feet  MSL  to  4,800  feet  MSL  within 
a  10  nautical' mile  radius  of  the  airport  from 
the  127*  true  bearing  from  tfle  airport 
clockwise  to  the  ffXT  true  bearing  from  tftr 
airports 

(cJiTheprtmary  afrportia  the  airport  fcr 
which  the  AffSA  ia  designated!  asatsltita 
airport  iaaayadiet  airport,  haliport  helipad, 
etc  within  Ikat  ARSA. 

i.  Uhlesa  adierwise  authorized  ar  required 
by  ATC— 

(a)  Arrivals  and  Overflights — no  person 
may  operate  aa  aircraft  in  an  ARSA  unless 
two-way  ndio  communication  ia  established 
with  ATC  prior  to  entering  that  ARSA  and  is 
thereafter  maintained  with  ATC  while  within 
that  ARSA: 

(bf  Departnres— no  person  may  operate-  an 
aircraft  within  an  ARSA  unleaa  two-way 
radio  comtminication-  is  maintained  with  ATC 
white  adthia  that  ARSA.  except  tiiatiar 
aircraft  departing  a  satellite  airport,  two-way 
radi»ctMnmunication  ia  established  as  soon 
as  practisabia  and  thareafter  main lainad  with 
ATC  while  withia  tiiat  ARS  Ac 


fc),  ATC  hwtniBtians  and  Clearaace»- 

except  in  an  emergency,  no  person  may. 
while  within  aa  AASA.  operate  aa  aiiccaA 
contrary  to  an  ATC  clearance  or  instruction: 

(d)  Traffic  Patterns— no  peraoamay  takeaff 
or  land  an  aircraft  within  an  ARSA  except  in 
compliance  aklh  FAA  atrisial  and  deparWc 
traffic  patterns;  and 

(e)  Ultoalliiit  Vahida  and  Pvaehute  binp 
Operations — no  persoa  may  oparata  an 
ultralight  vehicle  within,  or  make  a  parachute 
jump  within  or  into.  at>  AJ13A  except  onder 
the  terms  of  an  ATC  aathoriaatioa  iasued  by 
the  ATC  facility  having  judsdiction  over  that 
ARSA. 

4.  In  addition  to  the  required  preHight 
actions  of  FAR  Section  91.5.  each  pilot  in 
command  shall  review  NOTAM's  pertaining 
to  flight  within  an  ARSA  pritrr  to  conducting 
flight  in  an  AJtSA. 

This  SFAJt  tetminatea  at  12.-01  a-ini  ^0cal 
time  on  )une  21. 1935.  unless  sooner 
superseded  ar  eeacinded 

(Sees.  307  and  313(a),  Federal  AriaUon  Act  of 
1985.  aaaraendad  {40  U.S.C  T34K  13S4Mlt4e 
U.SC.  l(ia(g)  (Revised.  Pubw  L  97-44*  (aMary 
12. 1983):  14  CFl  11.454  and  14CFt  11.85J 

Issued  in  Washington.  D.C..  od  Nowamber 
20,1984. 

DoBaUaEnfm. 
AdmiBistmtor. 

|FR  Doc  S4-}13ao  Filed  11-27-64;  iOl  pm) 


47178 Federal  Register  /  Vol.  49.  No.  232  /  Friday.  November  30.  1984  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(Airapece  Dodwt  Na  84-AWA-31] 

Proposed  Establishment  of  Airport 
Radar  Service  Areas 

AOCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to 
establish  an  Airport  Radar  Service  Area 
(ARSA)  at  three  locations  concurrently 
with  the  promulgation  of  proposed 
operating  rules  for  flight  in  such  areas 
by  separate  rulemaking.  These  proposed 
designations  and  rules  should,  therefore, 
be  considered  together,  hi  taking  these 
actions,  the  FAA  is  adopting  several 
National  Airspace  Review  (NAR) 
Terminal  Task  Group  1-2.2 
recommendations,  lliis  notice  also 
announces  the  date,  time,  and  location 
of  an  informal  airspace  meeting  which 
will  be  held  in  conjunction  with  this 
proposal. 

DATC  Comments  must  be  received  on  or 
before  December  24, 1984. 
ADOfiESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
[ACC-204].  Airspace  Docket  No.  84- 
AWA-31,  800  Independence  Avenue 
SW..  Washington.  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  600  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FON  RIRTHER  INPOMMATIOM  CONTACr 
William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  426-8783. 
SUPPUaiCNTAIIV  mFOMMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AWA-31."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

In  addition  to  seeking  written 
comments  on  this  proposal,  the  FAA 
will  hold  an  informal  airspace  meeting 
in  Baltimore,  KfD,  on  December  12, 1984. 
to  receive  additional  input  with  respect 
to  the  proposal. 

Note.— The  FAA  has  determined  that 
similar  meetings  at  Austin  and  Columbus  are 
not  necessary  in  that  ARSA'a  have  already 
been  established  under  separate  rulemaking 
and  were  the  subject  of  several  user  meetings 
in  their  respective  areas. 

Meeting  Procedures 

Persons  who  plan  to  attend  the 
meeting  should  be  aware  of  the 
following  procedures  to  be  followed: 

(a)  The  meeting  will  be  informal  in   '' 
nature  and  will  be  conducted  by  the 
designated  representative  of  the 
Administrator.  Each  participant  will  be 
given  an  opportimity  to  make  a 
presentation. 

(b)  The  meeting  will  begin  at  9:00  a.m. 
(local  time).  There  will  be  no  admission 
fee  or  other  charge  to  attend  and 
participate.  The  meeting  will  be  open  to 
all  persons  on  a  space  available  basis. 
The  FAA  representative  may  accelerate 
the  meeting  agenda  to  enable  early 
adjournment  if  the  progress  of  the 
meeting  is  more  expeditious  than 
planned. 

(c)  The  meeting  will  not  be  recorded. 
A  copy  of  a  summary  of  the  meeting  will 
be  filed  in  the  docket 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 


meeting  may  be  accepted  at  the 
discretion  of  the  FAA  representative. 
Participants  submitting  handout 
materials  must  present  an  original  and 
two  copies  to  the  presiding  officer  for 
approval  before  distribution.  If  approved 
by  the  presiding  officer,  there  should  be 
an  adequate  number  of  copies  provided 
for  further  distribution  to  all 
participants. 

(e)  Statements  made  by  FAA 
participants  at  the  meeting  should  not 
be  taken  as  expressing  a  final  FAA 
position. 

Public  Meeting  Schedule 

The  schedule  for  the  meeting  is  as 
follows: 

Date:  December  12. 1984.  9:00  a.m.  to 
4:00  p.m. 

Place:  Holiday  Inn,  890  Elkridge 
Landing  Road,  Baltimore- Washington 
International  Airport.  Linthicum.  MD 
21090. 

Agenda 

9:00  to  9:15 — Presentation  of  Meeting 

Procedures 
9:15  to  10:00— FAA  Presentation  of 

Proposal 
10:15  to  12:00 — Public  Presentations  and 

Discussion 
1:30  to  4:00 — Public  Presentation  and 

Discussion 

Availability  of  NPRM*t 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of    . 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

Economic  Impact 

A  draft  regulatory  evaluation  for  the 
proposed  ARSA's  has  been  placed  in  the 
docket.  Because  the  proposal,  as  it 
relates  to  the  airport  at  Austin,  TX,  and 
Columbus,  OH,  makes  the  ARSA's 
permanent  at  these  sites  and  the 
regulatory  evaluations  for  these  sites 
remain  valid,  this  summary  concerns 
only  Baltimore-Washington 
International  Airport  (BWI). 

The  potential  cost  elements  as  a  result 
of  implementing  the  ARSA  at  BWI  may 
be  summarized  as  follows: 
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1.  Additional  costs  for 
circumaavigaliiig  or  fLying  over  the 
ARSA. 

2.  Th«  need  for  some  operators  to 
purchase  »vionie& 

3.  Dday  costs,  as  a  result  of  operating 
within  an  ARSA  rather  than  a  TRSA. 

4.  Coetis  Delating  to  preparation  of 
charts,  notifyiag  the  public  and 
educating  pilots. 

5.  ControlleT  staffing  costs. 

The  FAA  has  estimated  that  perhaps 
as  many  as  20  aircraft  per  day  will 
choose  to  avoid  the  ARSA.  This  can  be 
done  by  flying  at  4,000  feet  or  higher 
above  ground  level  and  is  estimated  to 
cost  about  S7.00Q  per  year. 

There  are  two  nontowered  airports 
within  lOBiiles  of  BWI;  however,  neither 
are  located  in  the  surface  area  of  the 
ARSA.  Aircraft  "based "  at  these 
airports  would  be  able  to  land  and 
takeoff  without  having  to  communicate 
with  ATC;  therefore,  these  users  will  not 
have  to  have  communication  avionics. 

An  analysis  of  the  Columbus  and 
Austin  ARSA's  indicated  no  additional 
delay  as  a  result  of  ARSA 
implementation  and  the  same  is 
expected  for  BWI.  Charts  and  education 
for  users  is  expected  to  have  an 
associated  one-time  cost  of  $21,000. 
There  would  be  no  need  for  additional 
controllers  required  at  BWI  as  a  result 
of  the  ARSA  but  there  would  be  a  one 
time  training  cost  of  $20,000.  The 
estimated  annual  cost  including 
annualization  of  one-time  costs  is 
estimated  to  be  $14,000  per  year. 

The  primary  benefit  of  an  ARSA  at 
BWI  would  be  a  reduction  in  the  midair 
collision  risk.  This  benefit  is  derived 
from  the  reduction  in  nonparticipating 
aircraft  operating  close  to  the  primary 
airport  and  its  associated  approach  and 
departure  courses.  The  reduction  in 
midair  collision  risk  at  BWI  has  not 
been  estimated.  It  involves  estimating 
the  future  collision  risk  at  BWI  under 
present  TRSA  conditions  and 
determining  how  much  this  risk  will  be 
reduced  by  the  ARSA.  At  Columbus  it 
was  estimated  that  there  is  a  75  percent 
reduction  in  midair  collision  risk  as  a 
result  of  implementing  an  ARSA  at  the 
site.  The  FAA  believes  that  similar 
results  can  be  achieved  at  BWI.  Because 
the  cost  is  minimal,  $14,000  per  year, 
and  the  midair  collision  risk  reduction  is 
significant,  although  not  quantitatively 
estimated  as  yet,  the  FAA  believes  that 
the  benefits  of  implementing  an  ARSA 
at  BWI  outweigh  the  stated  estimated 
costs. 

Trade  Impact  Analysis 

The  proposal  only  affects  airspace 
within  the  United  States.  This  proposal 
will  not  eliminate  existing  or  create 


additional  barriers  to  the  sale  of  foreign 
aviation  products  or  services  in  the  U.S. 
and  will  not  impact  sales  of  U.S. 
aviation  products  or  service  in  foreign 
countries. 

Regulatory  Flexibility  Act  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
insure  that  small  entities  are  not 
disproportionately  affected  by 
government  regulations.  The  RFA 
requires  agencies  to  review  rules  which 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

The  FAA  criterion  for  a  "significant" 
impact  is  $3.400/year  in  1983  dollars.  A 
"substantial"  number  is  at  least  11 
operators  and  at  least  one  third  of  the 
small  entities  subject  to  the  rule.  The 
total  economic  impact  to  the  many  users 
is  estimated  to  be  $14,000/year.  This 
impact  does  not  meet  the  threshold  for 
significant  impact  and,  therefore,  does 
not  have  "a  significant  economic  impact 
on  a  substantial  number  of  small 
entities." 

Related  Rulemaking 

This  NPRM  concerns  the  designation 
of  certain  airspace  as  ARSA's.  On  this 
date,  a  separate  NPRM  was  issued 
proposing  to  establish  the  definition  of 
and  operating  rules  for  an  ARSA.  These 
two  NPRM's  should  be  read  together  for 
a  full  understanding  of  the  impact  of  this 
'  notice.  Because  this  notice  proposes 
designation  of  airspace  not  provided  in 
current  Federal  Aviation  Regulations, 
this  proposal  will  not  be  adopted  as  a 
final  rule  unless  the  related  proposal  is 
also  adopted. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.501  (proposed  under 
Notice  No.  84-22)  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  designate  an  ARSA  for  the 
Robert  Mueller  Municipal  Airport, 
Austin,  TX:  the  Port  Columbus 
International  Airport,  Columbus,  OH: 
and  the  Baltimore-Washington 
International  Airport,  Baltimore.  MD. 
Currently  ARSA's  are  in  place  at  the 
Austin  and  Columbus  airports  on  a 
temporary  basis.  They  were  designated 
under  Special  Federal  Aviation 
Regulations  (SFAR)  No.  45  (October  28, 
1983:  48  FR  50038)  which  was  issued  to 
operationally  confirm  certain 
recommendations  of  the  National 
Airspace  Review  (NAR)  Task  Group  1- 
2.2.  Under  this  SFAR,  the  ARSA's  would 
be  terminated  by  January  19, 1985,  and 
the  subject  of  airspace  would  revert  to 
the  nonregulatory  airspace 


designation — ^Terminal  Radar  Service 
Area  (TRSA). 

The  FAA  recognizes  that  allowing 
these  ARSA's  to  revert  to  TRSA's  prior 
to  a  national  disposition  of  the  ARSA 
program  would  not  be  in  the  public 
interest.  Further,  the  FAA  believes  that, 
by  proposing  to  codify  the  Columbus 
and  Austin  ARSA's  as  permanent 
designations  coincidentally  with 
proposing  the  ARSA  designation  rules 
and  the  rules  governing  flight  activity  in 
an  ARSA,  local  users  stand  to  benefit. 
Therefore,  the  FAA,  coincidentally  with 
this  action,  has  also  extended  the 
temporary  designations  of  Columbus 
and  Austin  as  -ARSA's  through  June  20, 
1965.  Thus,  dte  aviation  community  in 
these  areas  will  benefit  from  the 
continuity  of  rules,  airspace 
designations.  ATC  procedures,  and  ATC 
services  while  rulemaking  is  being 
accomplished  to  adopt  the  ARSA 
program  on  a  national  basis.  The  rules 
for  designating  an  ARSA  and  for 
governing  flight  operations  within  an 
ARSA  are  proposed  in  a  separate  NPRM 
issued  on  this  date.  The  adoption  of 
these  designations  is  dependent  on  the 
adoption  of  the  rules  proposed  in  the 
related  notice.  Additionally,  the  FAA 
believes  that  as  a  result  of  recent  air 
traffic  experience  in  the  Baltimore  area, 
users  there  would  also  benefit  from 
early  establishment  of  an  ARSA.  The 
Baltimore-Washington  International 
Airport  is  high  on  the  list  of  ARSA 
candidate  locations  under  the  criteria 
recommended  by  the  NAR  task  group. 
Also,  the  proximity  of  this  airport  to 
FAA  headquarters  would  facilitate  the 
development  of  procedures  which  would 
be  utilized  by  FAA  field  elements  in 
further  implementing  the  adopted  NAR 
recommendations  pertaining  to  ARSA's. 
Section  71.501  of  Part  71  of  the  Federal 
Aviation  Regulations  would  be  included 
in  FAA  Handbook  7400.6  on  the  next 
planned  republication  date. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  a 
proposed  body  of  technical  regulations 
for  which  frequent  and  routine 
amendments  would  be  necessary  to 
keep  them  operationally  current.  It, 
therefore  is  not  a  "major  rule"  under 
Executive  Order  12291  and  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979).  Also,  for  the  reason 
stated  under  the  heading 
"REGULATORY  FLEXIBILITY 
DETERMINATION,"  I  certify  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
anticipated  impact  may  be  found  in  a 
copy  of  the  draft  regulatory  evaluation 


47180 


Federal  Regigter  /  Vol.  49.  No.  232  /  Friday.  November  30.  1984  /  Proposed  Rules 


contained  in  the  public  docket  A  copy 
of  that  evaluation  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  "FOR  FUftTHER  INFORMATION 
CONTACT." 

List  of  Subjects  in  14  CFR  Part  71 

Airspace:  Navigation  (air).  Airport 
radar  service  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
i  71.501  (proposed  under  Notice  No.  84- 
22)  of  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

Robert  MiwUer  Municipal  Airport,  Austin,  TX 
(New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,600  feet  MSL 
within  a  S-nautical-mile  radius  of  the  Robert 
Mueller  Municipal  Airport  and  the  airspace 
extending  upward  from  2,000  feet  MSL  to 
4,600  feet  MSL  within  a  10-nautical-mile 
radius  of  Robert  Mueller  Municipal  Airport 
from  the  027*T(020'M)  bearing  bom  the 


airport  clockwise  to  the  207*T(200*M)  bearing 
6t}m  the  airport  and  that  airspace  extending 
upward  &t>m  2,300  feet  MSL  to  4,600  feet  MSL 
within  a  10-nautical-mile  radius  of  the  airport 
bom  the  207*T(200*M)  bearing  from  the 
airport  clockwise  to  the  027*T(020*M)  bearing 
of  the  airport 

Port  Cohimbus  International  Airport, 
Cdumbus,  OH    [New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,800  feet  MSL 
within  a  5-nautical-mile  radius  of  the  Port 
Columbus  International  Airport  and  that 
airspace  extending  upward  from  2.500  feet 
MSL  to  4.800  feet  MSL  with  a  10-nautical-mile 
radius  of  the  Port  Columbus  International 
Airport  bom  the  008*T(010*M)  bearing  fr^m 
the  airport  clockwise  to  the  127*T(129°M) 
bearing  from  the  airport  and  that  airspace 
extending  upward  from  2,200  feet  MSL  to 
4,800  feet  MSL  within  a  10-nautical-mile 
radius  of  the  airport  from  the  127*T(129'M) 
bearing  bom  the  airport  clockwise  to  the 
008*T(010*M)  bearing  from  the  airport 

Baltiinara- Washington  International  Airport 
BaldnKMB,  MD    [New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 


within  a  5-nautical-mile  radius  of  the 
Baltimore-Washington  International  Airport 
(lat.  39*10'30"N.,  long.  76'40'10'W.)  and  that 
airspace  extending  upward  from  1,300  feet 
MSL  to  4,200  feet  MSL  within  a  10-nautical- 
mile  radius  of  the  Baltimore- Washington 
International  Airport  ftt)m  the  (n2T(020*M) 
bearing  from  the  airport  clockwise  to  the 
192*T(200*M)  bearing  from  the  airport  and 
that  airspace  extending  upward  from  1,700 
feet  MSL  to  4,200  feet  MSL  within  a  10- 
nautical-mile  radius  of  the  airport  &t>m  the 
192*T(200*M)  bearing  from  the  airport 
clockwise  to  the  012*T(020'M)  bearing  from 
the  airport  clockwise  to  the  012*T(020'M) 
bearing  frt}m  the  airport,  excluding  the 
airspace  within  and  beneath  the  Washington 
D.C.,  Terminal  Control  Area. 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C  1348(a)  and  1354(a));  (49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449.  January 
12, 1983)):  and  14  CFR  11.65) 

Issued  in  Washington,  D.C,  on  November 
13, 1984. 
|ohn  W.  Baier. 

Acting  Manager,  Airspace-Rulea  and 
Aeronautical  Information  Division. 

nUJNO  CODE  4S10-13-M 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  SE  USED  FOR  NAVICATIOhQ 

AUSTIN,  TEXAS 

ROBERT  MUELLER  MUNICIPAL  AIRPORT 

FIELD  ELEY  632'  MSL 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  K  USED  FOR  NAVIGATION) 

PORT  COLUMBUS  INTL  AIRPORT 
COLUMBUS.  OHIO 
RELO  CUV.  tit  MSI 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  K  USED  FO«  NAVIGATION) 
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14  CFR  Parts  71, 91. 103,  and  105 
(Docket  Na  23706;  Notic*  Na  •4-22J 

Airport  Radar  Service  Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 


;  The  FAA  is  considering  the 
adoption  of  certain  National  Airspace 
Review  (NAR)  recommendations 
concerning  air  tragic  rules  governing 
flight  operations  within  airspace  that 
would  be  designated  as  "airport  radar 
service  areas."  This  notice  proposes  to 
define  "airport  radar  service  area"  and 
establish  air  traffic  rules  for  operation 
within  such  an  area.  Specific 
designations  of  individual  airport  radar 
service  areas  will  be  proposed  in 
separate  notices  of  proposed 
rulemaking.  The  initial  airport  radar 
service  areas  are  proposed  in  Airspace 
Docket  No.  84-AWA-31  for  the  Robert 
Mueller  Municipal  Airport,  Austin. 
Texas;  the  Port  Columbus  International 
Airport,  Columbus,  Ohio;  and  the 
Baltimore  Washington  International 
Airport,  Baltimore,  Maryland.  These 
initial  proposed  designations  would  be 
followed  at  a  later  date  by  one  or  more 
notices  proposing  airport  radar  service 
areas  for  other  locations  identified  in 
Special  Federal  Aviation  Regulation  No. 
45  [48  FR  50038). 

OATC  Comments  must  be  received  on  or 
before  December  24, 1984. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  or  delivered  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-204),  Docket  No.  23708, 
800  Independence  Avenue  SW., 
Washington,  D.C.  20591.  Comments  may 
be  examined  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5.00  p.m. 
FOR  RJRTMBI  MFORMATKM  CONTACT: 
Mr.  Bill  Davis,  Airspace-Rules  and 
Aeronautical  Information  Division, 
ATO-200,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  D.C  20591. 
telephone  (202)  426-3128. 
SUPPLEMENTARY  INPORMAHON: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoneu  regulatory 


decisions  on  the  proposals.  Comments 
are  specifically  invited  in  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
listed  above.  Commenfers  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  23708."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  by  the  Administrator 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received. 

All  comments  submitted  will  be 
available  for  examination  in  the  Rules 
Docket  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-430,  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

Background 

On  April  22, 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  the  procedural 
aspects  of  the  air  traffic  control  (ATC) 
system.  The  three  main  objectives  of  the 
NAR  are: 

(1)  To  develop  and  incorporate  into 
the  air  traffice  system  a  more  efficient 
relationship  between  traffic  flows, 
airspace  allocation,  and  system 
capacity.  This  will  involve  the  use  of 
improved  air  traffic  flow  management  to 
maximize  system  capacity  and  improve 
airspace  management. 

(2)  To  review  and  eliminate,  wherever 
possible,  governmental  restraints  to 
system  efficiency  levied  by  Federal 


Aviation  Regulations  (FAR)  and  FAA 
directives — reducing  complexity  and 
simplifying  the  ATC  system. 

(3)  To  revalidate  ATC  services  within 
the  national  Airspace  System  with 
respect  to  state-of-the-art  and  future 
technological  improvements.  This  will 
entail  a  complete  review  of  separation 
criteria,  Terminal  Control  Area/ 
Terminal  Radar  Service  Area  (TCA/ 
TRSA)  requirements,  lnstrume;}t  Flight 
Rules/Visual  Flight  Rules  (IFR/VFR) 
services  to  the  pilot,  etc. 

Organizations  participating  in  the 
NAR  task  group  are: 

Federal  Aviation  Administration 

Department  of  Defense 

Air  Transport  Association 

National  Business  Aircraft  Association 

Regional  Airline  Association 

Aircraft  Owners  and  Pilots  Association 

Experimental  Aircraft  Association 

Helicopter  Association  International 

NAR  Recommendations  Pertaining  to 
the  Proposal 

The  comprehensive  plan  contains  an 
administrative  structure  and  detailed 
task  assignments  which  have  resulted  in 
recommendations  to  the  FAA,  including 
the  NAR  Task  Group  1-2.2 
recommendations  set  forth  below  which 
are  the  subject  of  this  NPRM. 

NAR  1-2.2.1  Replace  TRSA 's  With 
Airport  Radar  Service  Areas  (ARSA  's) 

"The  Task  Group  Recommends  that 
the  current  Terminal  Radar  Service  Area 
(TRSA)  program— Airspace  and 
Services — be  discontinued.  The  Task 
Group  further  recommends  that  the 
concept  identified  herein  as  [airport 
radar  service  area  (ARSA)J  be 
implemented  as  replacement  for  the 
TRSA  program  in  accordance  with  the 
recommendations  to  follow." 

(The  task  group  recommendations 
referred  to  the  ARSA  concept  as  "Model 
B  Airspace."  References  to  "Model  B 
Airspace"  have  been  replaced  with  the 
term  "ARSA"  for  consistency  with  the 
terminology  used  in  the  proposed  FAA 
rule.) 

NAR  1-1.2.2  ARSA  Size  and  Operating 

Requirements 

"The  Task  Group  recommends  that 
the  physical  dimensions  of  [an  ARSA] 
shall  be  a  10  NM  radius  capped  at  4,000 
feet  height  above  airport  (HAA)  from 
the  primary  airport.  This  airspace  shall 
extend  down  to  1200  feet  above  the 
surface  except  that  an  inner  core  with  a 
5  nautical  mile  radius  shall  extend  down 
to  the  surface.  Except  for  aircraft 
departing  from  satellite  airports/ 
heliports  within  [an  ARSA),  all  aircraft    - 
shall  establish  two-way  radio 
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comiBunicatioaB  with  ATC  prior  to 
entering  [an  ARSA].  Aircraft  departing 
satellite  airports/heliports  within  the 
surface  area  of  [an  ARSA]  shall 
establish  two-way  radio 
communications  with  ATC  as  soon  as 
possible.  Pilots  must  comply  with 
approved  FAA  traffic  patterns  when 
departing  these  airports." 

NAR  1-2.2.3  Outer  Area  Limits  and 
Operating  Requirements 

"The  Task  Group  recommends  that 
the  outer  limit  of  [the  area  outside  of  the 
ARSA  in  which  ARSA  services  are 
provided  by  an  ARSA  facility]  be  the 
same  dimensions  as  the  radar/radio 
coverage  within  each  approach  control's 
delegated  airspace.  While  strongly 
encouraged,  two-way  radio 
communications  is  not  a  VFR 
requirement  in  [this  airspace]  and 
aircraft  are  not  restricted  from  entering/ 
transitting  this  airspace." 

NAR  1-2.2.4  ATC  Services 

"Services  provided  within  [an  ARSA] 
shall  as  follows:  sequencing  of  arriving 
aircraft;  IFR  be  provided  standard  IFR 
separation:  IFR  to  VFR  be  provided 
traffic  advisories  and  conflict  resolution 
so  that  targets  do  not  merge  at  the  same 
altitude;  and  VFR  to  VFR  be  provided 
traffic  advisories.  Furthermore,  aircraft 
operating  outside  (an  ARSA  but  within 
the  approach  control's  area  of 
jurisdiction]  will  receive  [ARSA] 
services  upon  establishing  two-way 
radio  communications  and  radar 
contact." 

/NAR  1-2.2.5  Not  applicable  to  this 
proposal] 

NAR  1-22.8  Airspace  Designation 
Criteria 

"The  Task  Group  recommends  that 
excluding  TCA  locations,  all  airports 
with  an  operational  airport  traffic 
control  tower  and  currently  contained 
within  a  TRSA  serviced  by  Level  UL  IV. 
or  V  radar  approach  control  facihty 
shall  have  (an  ARSA]  designated:  unless 
a  study  indicates  that  such  designation 
is  inappropriate  for  a  particular  location. 
Any  other  location  serviced  by  a  radar 
approach  control  facility  may  be 
considered  as  a  candidate  location  for 
[an  ARSA]  on  the  basis  of  a  thorough 
staff  study  considering,  but  not  limited 
to,  the  following: 

1.  Traffic  mix.  flow,  density,  and 
volume. 

2.  Airport  configuration,  geographical 
features  and  ad>acent  airspace/ 

"  facilities. 

3.  Collision  risk  assessment 

4.  ATC  capabilities  to  provide  (ARSA] 
services  to  the  users  at  maximum 
benefit  and  minimum  cost. 


All  proposed  (ARSA]  actions  shall  be 
subject  to  regional  and  headquarters 
approval.  Military  operated  facilities 
will  process  requests  through 
appropriate  military  and  FAA  channels. 
Any  [ARSA]  location  which  fails  to 
meet  the  establishing  criteria  for  its 
respective  location  for  more  than  12 
consecutive  months,  shall  be  subject  to 
a  regulatory  review  to  terminate  the 
[ARSA]  designation." 

NAR  1-2.2.7  Charting 

"The  Task  Group  recommends  for 
further  consideration  by  Task  Croup  1-6 
that  all  [ARSA's]  be  charted,  and  that 
either  a  visual  or  narrative  method  of 
identifying  the  [area  in  which  ARSA 
services  are  provided  by  an  ARSA 
facility]  be  undertaken." 

NAR  1-12.8  Education 

"The  Task  Group  recommends  the 
aviation  community  be  made  aware  of 
[the  ARSA  program]  by  educational 
programs  to  support  ATC  operational 
and  procedural  information, 
phraseology,  practices,  and  the 
desirability  of  voluntary  participation. 
Specifically,  it  is  recommended: 

1.  All  FAA  pilot  exams  and 
appropriate  textbooks  must  contain  a 
significant  amount  of  questions  and 
information  concerning  radar  operation 
in  terminal  areas.  Specifically, 
operations  and  procedures  be  included 
in  written  and  practical  tests  for  pilot 
certification,  ratings,  and  reviews. 

2.  Specific  questions  and  answers 
must  be  required  on  all  flight  reviews 
and  other  appropriate  occasions  (air 
carrier  initial  and  recurrent  proficiency 
training,  pilot  proficiency  exams, 
biennial  flight  review,  etc.)  to  assure 
that  users  in  every  aviation  community 
have  shown  a  current  understanding  of 
radar  terminal  areas  and  their  use  of 
these  areas. 

3.  The  FAA  develop  and  fund  a 
traveling  air  traffic  team  to  speak  to 
pilot  groups  on  operations  within  the 
National  Airspace  System:  Le^  (ARSA). 
Emphasis  should  be  given  to  flight 
instructor  contact. 

4.  An  advisory  circular  dealing  with 
[the  ARSA  program]  be  publisheid  to 
include  well  presented,  up-to-data 
information  on  operations  in  terminal 
airspace  and  that  this  advisory  circular 
be  given  the  widest  possible 
dissemination  to  aviatjon  users  and 
oiganizations. 

5.  The  Airman's  Information  Manual 
(AIM)  be  distributed  free  of  charge  to  all 
fixed  base  operators  (FBO's)  at  all 
public  use  airports. 

6.  FAA  Public  Affairs  Office  develop 
and  promote  through  the  general  news 
media,  aviation  awareness  of  FAA 


services  and  publications  available  to 
the  pilo,  and  general  public. 

7.  Facts  about  terminal  airspace  in 
some  form  of  questionnaire  be 
developed  and  distributed  l^y  the  FAA 
to  appropriate  agencies  (licensed  pilots. 
fixed-base  operators,  business 
organizations,  etc.).  This  questionnaire 
could  be  a  public  relations  effort 
advisory  circular,  or  included  in  the 
Airman's  Information  Manual 

8.  FAA  continue  to  make  available  to 
interested  pilot  groups  training  or  other 
audio-visual  aids  that  deal  with  terminal 
radar  operations." 

A  copy  of  the  task  group's  report  is  in 
the  public  docket 

The  Current  Situation 

A  Terminal  Radar  Service  Area 
(TRSA)  is  the  airspace  surrounding 
designated  airpcnts  where  ATC  provides 
radar  vectoring,  sequencing,  and 
separation  on  a  full-time  basts  for  all 
aircraft  operating  under  IFR  and 
participating  aircraft  operating  under 
VFR.  TRSA  airspace  and  operating  rules 
are  not  established  by  regulation  and 
participation  by  pilots  operating  under 
VFR  is  voluntary.  The  NAR  group 
reconunends  the  replacement  of  ail 
TRSA's  with  ARSA. 

Within  die  National  Terminal  Radar 
Program,  there  are  three  levels  of     ^ 
service  p^o^^ded  to  aircraft  operating 
under  VFR.  The  first  or  lowest  level  of 
service  is  referred  to  as  basic  radar 
service  and  consists  of  traffic  advisories 
and  vectoring  when  requested  by  the 
pilot  or  when  suggested  by  ATC  and 
accepted  by  the  pilot  This  basic  radar 
8er\'ice  is  provided  by  all  commissioned 
terminal  radar  facihties  as  an  additional 
service. 

In  addition  to  the  basic  service, 
certain  terminal  radar  facilities  provide 
radar  advisory  and  arrival  sequencing  to 
aircraft  operating  under  VFR.  This  level 
of  service,  referred  to  as  Stage  n,  is 
intended  to  adjust  the  flow  of  all 
arriving  aircraft  into  the  traffic  pattern 
in  a  safe  and  orderiy  manner  and  to 
provide  radar  traffic  information  to 
departing  aircraft  operating  under  VFR. 
Pilot  participation  is  urged  but  is  not 
mandatory. 

The  third  and  highest  level  of  service 
provided  to  aircraft  operating  under 
VFR  in  the  termirul  radar  environment 
is  known  as  Stage  II  Service.  This 
program  offers  radar  sequencing  and 
separation  as  well  as  all  of  the  other 
level  services  to  all  participating  aircraft 
operating  under  VFR.  As  with  the  other 
levels  of  service,  pilot  participation  is 
also  urged  but  is  not  mandatory.  Stage 
III  is  in  use  at  all  locations  identified  as 
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TRSA's  in  the  Airport/Facility 
Directory.  Airman's  Information 
Manual,  and  are  depicted  on  sectional 
aeronautical  charts. 

There  have  been  a  number  of 
problems  with  the  TRSA  program  which 
have  been  identified  by  the  task  group. 
The  task  group  stated  that,  because 
there  are  different  levels  of  service 
offered  within  the  TRSA,  users  are  not 
always  sure  of  what  they  are  getting  in 
terms  of  service:  and  they  are  not 
always  sure  of  what  restrictions  or 
privileges  exist  how  to  cope  with  them. 
According  to  the  task  group,  there  is  a 
feeling  shared  among  users  that  TRSA's 
are  often  poorly  defined,  generally 
dissimilar  in  dimensions  and  encompass 
more  area  than  is  necessary  or 
desirable.  There  are  other  users  who 
believe  that  the  voluntary  nature  of  the 
TRSA  does  not  adequately  address  the 
problems  associated  with 
nonparticipating  aircraft  operating 
within  relatively  close  proximity  of  the 
airport  and  associated  approach  and 
departure  courses.  There  is  strong 
advocacy  among  user  organizations  that 
terminal  radar  facilities  should  provide 
all  pilots  the  same  service,  in  the  same 
way,  and  to  the  extent  feasible,  within 
standard  size  airspace  designations. 

Certain  provisions  of  FAR  S  91.87  add 
to  the  problem  identified  by  the  task 
group.  For  example,  aircraft  operating 
under  VFR  to  or  from  a  satellite  airport 
in  an  airport  area  (ATA)  are  excluded 
from  the  two-way  radio  communications 
requirement  of  S  91.87.  This  condition  is 
acceptable  until  the  volume  and  density 
of  traffic  at  the  primary  airport  dictates 
the  installation  of  radar  approach 
control.  In  the  past  the  FAA  has 
resorted  to  special  rulemaking  under 
Part  93,  or  designated  terminal  control 
area  (TCA)  airspace  in  order  to 
maintain  safety  and  efficient  utilization 
of  airspace  in  high-traffic  areas.  These 
actions  represent  the  highest  level  of 
control  exercised  in  terminal  areas.  The 
minimum  level  of  control  at  an  airport 
with  an  active  control  tower,  is  the 
airport  traffic  area  and  the  attendant 
requirements  in  FAR  SS  91.85  and  91.87. 
The  proposed  ARSA  airspace  and 
regulations  represent  a  compromise 
action  between  those  levels  of  control. 

The  ARSA  Confinnation 

In  Notice  83-9  [July  28, 1983:  48  FR 
34286],  the  FAA  stated  that  it  beheved  in 
the  merits  of  the  task  group's 
recommendations,  and  set  forth  aspects 
of  those  recommendations  which  could 
be  confirmed  under  a  proposed  Special 
Federal  Aviation  Regulation  (SFAR)  at 
Austin.  Texas,  and  Columbus,  Ohio. 
After  reviewing  the  proposal  in  the  light 
of  the  comments  received,  the  FAA 


issued  SFAR  No.  45  [October  28, 1983;  48 
FR  50038]  to  accomplish  the 
confirmation. 

The  FAA  contracted  with  Engineering 
and  Economic  Research,  Inc.  (^R)  to 
analyze  user  operational  experience 
with  the  ARSA's  at  Columbus  and 
Austin.  A  copy  of  the  EER  analyses  is  in 
the  docket.  "The  FAA,  itself,  conducted 
random  informal  evaluations  of  ATC 
procedures  which  were  also  being 
confirmed.  Informal  discussion  between 
FAA  management  and  air  traffic 
controllers  at  Columbus  and  Austin 
concerning  ARSA  operations  and  air 
traffic  procedures  were  conducted 
routinely.  These  activities  revealed  that 
a  significantly  majority  of  users  approve 
of  the  ARSA  concept  in  the  NAR 
reconmiendations.  The  FAA  also 
conducted  a  detailed  analysis  of 
comparative  radar  data  gathered  before 
and  during  the  confirmation  at 
Columbus,  a  copy  of  which  is  in  the 
docket  and  found  that  the  ARSA 
produced  a  significant  reduction  in 
collision  risk. 

Accordingly,  the  FAA  concludes  that 
the  confirmation  at  Columbus  and 
Austin  indicates  probable  benefit  of  the 
ARSA  program  for  users  at  other 
locations.  The  confirmation  also 
revealed  an  ARSA  to  be  a  practical 
replacement  for  a  TRSA  from  an  ATC 
procedural  standpoint.  FAA  is, 
therefore,  adopting  the  NAR 
recommendations  by  proposing  air 
traffic  rules  governing  flight  operations 
within  designated  ARSA's.  The  extent  of 
the  FAA's  adoption  of  the  NAR 
recommendation  is  specified  under  the 
heading,  "Discussion  of  the  NAR 
Recommendations." 

Discussion  of  NAR  Recommendations 

The  FAA's  action  with  respect  to  each 
of  the  aforementioned  NAR 
recommendations  is  set  forth  below. 

NAR  1-2.2.1  Replace  TRSA 's  With 
ARSA's 

While  the  adoption  of  this 
recommendation  depends  on  the  FAA 
adopting  all  other  NAR 
recommendations  addressed  herein,  the 
FAA  believes  that  a  portion  of  it  can  be 
separated  from  those  other 
recommendatinos  and  independently 
adopted.  Therefore,  the  FAA  intends  to 
address  only  the  aspect  of  this 
reconunendation  dealing  with  the 
discontinuance  of  TRSA's  and  allow  the 
other  recommendations  to  be  treated 
individually.  In  that  regard,  all  current 
TRSA  locations  would  remain  as  such 
until  they  are  cancelled  or  converted  to 
ARSA's.  Additionally,  ATC  procedures 
dealing  with  TRSA's  would  remain  in 
place  and  aeronautical  charts  would 


continue  to  depict  each  TRSA  until  it  is 
cancelled  or  converted.  Accordingly, 
this  recommendation  is  considered 
adopted. 

NAR  1-2.2.2  ARSA  Size  and  Operating 
Requirements 

The  physical  dimensions  of  the  ARSA 
and  the  operating  requirements 
recommended  by  the  task  group  are 
adopted  except  that  the  floors  of  the 
airspace  between  5  and  10  miles  will  be 
segmented  and  expressed  in  altitudes 
above  MSL  instead  of  ACL  because  of 
variations  in  terrain  elevations.  This 
deviation  is  in  the  spirit  of  the  task 
group's  recommendations  and  every 
effort  will  be  made  to  ensure  that  the 
ARSA  airspace  between  5  and  10  miles 
will  be  segmented  only  as  necessary. 

Additionally,  some  customizing  of  the 
reconunended  airspace  size  will  be 
required  due  to  proximity  of  satellite 
airports  and  other  regulatory  airspace 
designations.  However,  customizing  will 
be  held  to  the  absolute  minimum 
required  and  the  FAA  forsees  no 
situation  that  would  necessitate 
extension  of  the  ARSA  airspace  beyond 
10  nautical  miles.  "^ 

NAR  1-2.2.3  Outer  Area  Limits  and 
Operating  Requirements 

Since  the  task  group  has  not  proposed 
any  new  operating  requirements  for  this 
airspace,  rulemaking  is  not  required.  In 
regard  to  the  limits  of  the  area  within 
which  ARSA  services  would  be 
provided  outside  of  the  designated 
ARSA,  the  FAA  may  not  always  have 
the  resources  or  capability  to  provide 
the  ARSA  service  to  the  limits  of  the 
ARSA  facility's  area  of  jurisdiction.  In 
some  cases  this  area  would  extend  as 
far  as  90  miles.  The  extent  of  an 
approach  control  facility's  radio  and 
radar  coverage  is  based  on  the  handling 
of  traffic  operating  under  IFR.  Further, 
the  design  of  that  airspace  does  not 
consider  collision  risk.  While  the  limit 
that  was  operationally  confirmed  at 
Austin  and  Columbus  coincided  with  the 
extent  of  the  approach  control  facility's 
delegated  airspace,  the  FAA  believes 
flexibility  must  be  retained  in 
establishing  limits  because  of 
considerations  which  include:  Proximity 
to  terminal  control  areas;  clustering  of 
ARSA's;  approach  control  area  of 
jurisdiction;  terrain;  unusually  high  level 
of  activity  not  related  to  the  ARSA 
airport  operation,  and  radio/radar 
coverage.  Accordingly,  the  limits  of  the 
airspace  outside  the  ARSA  within  which 
ARSA  services  would  be  provided  will 
be  initially  established  at  20  nautical 
miles  from  the  ARSA  airport.  In  any 
regard,  the  established  limits  will  be 
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depicted  narratlTeljr  on  wctiooal  chuts 
in  a  manner  similar  to  the  method  used 
for  the  oonfinnation.  The  procedures  for 
establishing  the  limits  will  be 
implemented  under  the  FAA  directive 
system;  therefore,  user  organizations 
will  have  another  opportunity  to  provide 
comoseots  regarding  this  subject 

NAR  1-2.2.4  ATC  Services 

The  ATC  aervices  tkat  the  task  group 
recommewled  the  FAA  provide  within 
the  ARSA  tviU  be  iaa4>lemented  under 
the  FAA  directives  system.  The  services 
which  will  be  mandatorily  applied  by 
ATC  in  the  ARSA  will  be  available  to 
pilots  on  a  voluntary  participation  basis 
in  other  specified  areas  within  the 
approach  controfs  area  of  jurisdiction. 
These  services  will  be  in  addition  to  the 
services  and  separation  currently 
applied  to  aircraft  operating  under  IFR. 
Specifically.  ATC  will:  (1)  Resolve 
potential  conflictionfl  between  aircraft 
operating  under  IFR  and  aircraft 
operating  under  VFR  so  that  those 
aircraft's  radar  targets  do  not  merge; 
and  [2)  proyida  traffic  advisory  service 
and  arrival  sequencing  to  aircraft 

NAR  1-2.2.8  Airspace  Designation 
Criteria 

This  recommendation  is  adopted. 

NAR  1-2.2.7  Charting 

This  recommendation  is  adopted.  An 
ARSA  would  be  depicted  on 
aeronautical  charts  in  a  manno'  similar 
to  the  way  Austin.  Texas,  and 
Cohunbus,  Ohia  locations  have  been 
depicted. 

NAR  1-2.2.8  Education 

This  recommendation  consists  of  eight 
distinctive  parts.  Parts  1  and  2  which 
deal  with  FAA  pilot  exams,  textbooks, 
flight  reviews,  etc.,  are  still  under  review 
by  elements  of  the  Office  of  Aviation 
Standards  and  will  be  addressed  outside 
of  this  rulemaking  action. 

Part  3  of  this  recommendation,  which 
requests  the  FAA  to  fund  a  travel  team 
to  address  pilot  groups  on  the  subject  of 
flight  operations  in  terminal  airspace, 
will  be  adopted  in  principle.  Instead  of  a 
travel  team,  the  FAA  will  emphasize 
more  contacts  with  pilot  groups  and 
instructor  pilots  by  the  local  radar  air 
traffic  facility  personnel.  It  is  FAA's 
experience  that  most  topics  discussed 
during  these  types  of  encounters  deal 
with  local  adaptations  of  national 
programs. 

The  FAA  will  issue  an  advisory 
circular  explaining  the  ARSA  program, 
after  promulgation  of  these  proposed 
rules.  Therefore.  Part  4  of  this 
recommendation  is  adopted. 


Part  5  of  this  recommendation,  free 
Airman's  infonnation  Manuals  (AIM),  is 
not  adopted  While  the  AIM  costs  are 
$20  annnally.  Aeae  costa  are  assessed 
by  the  Government  Printing  Office 
(GPO)  and  not  the  FAA.  However,  the 
FAA  is  concerned  with  rising  costs  and 
has  initiated  a  study  to  determine  what 
if  any,  options  are  available  to  make  the 
AIM  more  reasonable  In  price.  In  the 
meantime,  the  AIM  is  availaUe  to  the 
public  on  a  subscription  basis  from  the 
GPO  Superintendent  of  Documents. 

Part  6  of  this  recommendation  is  a 
request  to  the  FAA  to  create  aa  aviation 
awarenesa  of  available  FAA  services 
and  publications.  This  aspect  is  under 
review  by  an  element  of  die  Office  of 
Aviation  Standards  and  will  be 
addressed  outside  of  this  rulemaking 
action. 

Part  7  of  this  recommendatioa  is 
adopted.  The  FAA  will  include  a 
questionnaire  in  the  adviaory  circular 
that  would  be  issued  under  Part  5  of  this 
recommendation. 

Part  8  of  this  recommendation  is 
adopted.  Audio-visoal  aids  dealing  with 
tenninal  operations  are  available  from 
the  FAA  library  and.  as  has  been  the 
case  in  the  past  will  be  available  to 
interested  pilot  groups  through  the  local 
air  traffic  facilities  or  general  aviation 
district  offices. 

The  Proposal 

The  proposed  amendments  would 
establish  a  new  type  of  airspace 
assignment  and  prescribe  operating 
rules  for  aircraft  ultralight  vehicles,  and 
parachute  jtunp  operations  in  that 
airspace. 

For  aircraft  arriving  at  any  airport 
designated  as  an  ARSA.  prior  to 
entering  the  ARSA;  (1)  Two-way  radio 
communications  would  have  to  be 
established  with  the  ATC  facility  having 
jurisdiction  over  the  area:  and,  (2)  while 
in  the  ARSA.  two-way  radio 
communications  would  have  to  be 
maintained  with  the  ATC  facility  having 
jurisdiction  over  the  area.  For  aircraft 
departing  from  the  primary  airport 
within  the  ARSA.  two-way  radio 
communications  would  have  to  be 
maintained  with  the  ATC  facility  having 
jurisdiction  over  the  area.  For  aircraft 
departing  a  satellite  airport  or  heliport 
within  the  ARSA,  as  soon  as  possible 
after  takeoff,  two-way  radio 
communications  would  have  to  be 
established  and  thereafter  maintained, 
while  operating  within  the  ARSA,  with 
the  ATC  facility  having  jurisdiction  over 
the  area. 

All  aircraft  operating  within  an  ARSA 
would  be  required  to  comply  with  all 
ATC  clearances  and  instructions  and 
any  FAA  arrival  or  departure  traffic 


pattern  for  the  airport  of  intended 
operation.  However,  the  proposed  rule 
would  permit  ATC  to  authorize 
appropriate  deviations  to  any  of  the 
operating  requirements  of  the  proposed 
rules  when  safety  considerations  justify 
the  deviation  or  more  efficient 
utilization  of  the  airspace  can  be 
attained. 

Economic  iaopad 

This  notice  proposes  to  define  an 
ARSA  and  establish  air  traffic  rules  for 
operation  within  the  ARSA.  Specific 
designations  of  individual  ARSA's  will 
be  proposed  in  separate  notices  of 
proposed  rulemaking.  This  proposal  has 
no  anticipated  economic  consequences. 
Rather,  it  is  the  airspace  proposals 
which  would  implement  this  proposed 
rule  at  specific  sites  that  would  have  the 
economic  impact  if  any.  at  those  sites. 
The  FAA  will  provide  a  Regulatory 
Evaluation  (an  analysis  of  the  economic 
impact],  a  Trade  Impact  Analysis  (an 
analysis  of  the  impact  of  the  rule  on 
foreign  tradej.  and  a  Regulatory 
Flexibility  Determination  (whether  a 
proposal  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities)  when  an  ARSA  is  proposed  at 
specific  sites.  However,  the  FAA 
encourages  comment  with  respect  to  any 
economic  conseqiiences  of  this  proposal 
especially  as  it  relates  to  the  merits  of 
the  ARSA  compared  to  a  TRSA. 

Accordingly,  the  FAA  has  determined 
that:  (1)  The  proposal  does  not  involve  a 
major  rule  under  Executive  Order  12291; 
(2)  the  proposal  is  not  significant  nor 
does  it  require  a  full  Regulatory 
Evaluation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11094; 
February  26. 1979);  and  (3)  it  is  certified 
that  under  the  criteria  of  the  Regulatory 
Flexibility  Act  that  the  proposal  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  proposal,  if  adopted  would 
have  little  or  no  impact  on  trade 
opportunities  for  U.S.  firms  doing 
business  overseas,  or  for  foreign  firms 
doing  business  in  the  U.S. 

List  of  Subjects 

14  CFR  Part  71 

Airspace.  Navigation  (air). 

14  CFR  Part  91 

Air  traffic  control.  Airport,  Aviation 
safety.  Flight  rules.  Terminal  control 
areas. 

14  CFR  Part  103 

Aircraft,  Aviation  safety.  Recreation 
and  recreation  areas.  Ultralight  vehicles. 
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14  CFR  Part  105 

Aircraft.  Aviation  safety.  Recreation 
and  recreation  areas.  Parachute  jumps. 

PART  71— [AMENDED] 

For  the  reasons  set  out  in  the 
preamble.  Chapter  I  of  Title  14  of  the 
Code  of  Federal  Regiilations  is  proposed 
to  be  amended  as  set  forth  below. 

1.  In  Part  71.  new  §  71.1(e).  new 
S  71.14.  and  new  Subpart  L.  S  71.501.  are 
added  to  read  as  follows: 

§71.1    AppMcabOity. 

***** 

(e)  The  airspace  assignments 
described  in  Subpart  L  of  this  part  are 
designated  as  airport  radar  service 
areas. 


§71.14    Airport  radv  sarvic*  I 

The  airport  radar  service  areas  listed 
in  Subpart  L  consist  of  controlled 
airspace  within  which,  unless  otherwise 
provided  for  in  a  Notice  to  Airmen 
issued  by  the  ARSA  facility,  radar 
service  is  provided  continuously. 

Subpart  L— Airport  Radar  Servtca 
AreiM 

§71.501    DMignaton. 

The  airspace  descriptions  listed  below 
are  designated  as  airport  radar  service 
areas.  The  primary  airport  for  each 
airport  radar  service  area  is  also 
designated.  Except  as  otherwise 
specified,  all  mileages  are  nautical  miles 
and  all  altitudes  are  above  mean  sea 
level. 

PART  91— (AMENDED] 

-  2.  In  Part  91.  %  91.1(b)(1)  is  revised  and 
new  {  91.88  is  added  to  read  as  follows: 

§  tl.l    AppOcabNIty. 


(b)  *  *  • 

(1)  When  over  the  high  seas,  comply 
with  Annex  2  (Rules  of  the  Air)  to  the 
Convention  on  International  Civil 
Aviation  and  with  §9  91.70(c).  91.88.  and 
91.90  of  Subpart  B. 


§  91.M    Operation*  at  alrporta  wHtiln 
airport  radar  sarvica  araaa. 

(a)  General.  For  the  piuposes  of  this 
section,  the  primary  airport  is  the  airport 
designated  in  Part  71,  Subpart  L,  for 
which  the  airport  radar  service  area  is 
designated.  A  satellite  airport  is  any 
other  airport  or  heliport  within  the 
airport  radar  service  area. 

(b)  Deviations.  An  operator  may 
deviate  from  any  provision  of  this 
section  under  the  provision  of  an  ATC 
authorization  issued  by  the  ATC  facility 
having  jurisdiction  of  the  airport  radar 
service  area.  ATC  may  authorize  a 
deviation  on  a  continuing  basis  or  for  an 
individual  flight,  as  appropriate. 

(c)  Arrivals  and  Overflights.  No 
person  may  operate  an  aircraft  in  an 
airport  radar  service  area  unless  two- 
way  radio  communication  is  established 
with  ATC  prior  to  entering  that  area  and 
is  thereafter  maintained  with  ATC  while 
within  that  area. 

(d)  Departures.  No  person  may 
operate  an  aircraft  within  an  airport 
radar  service  area  unless  two-way  radio 
commimication  is  maintained  with  ATC 
while  within  that  area,  except  that  for 
aircraft  departing  a  satellite  airport, 
two-way  radio  communication  is 
established  as  soon  as  practicable  and 
thereafter  maintained  with  ATC  while 
within  that  area. 

(e)  Traffic  Patterns.  No  person  may 
takeoff  or  land  an  aircraft  within  an 
airport  radar  service  area  except  in 
compliance  with  FAA  arrival  and 
departure  traffic  patterns. 


PART  103— (AMENDED]  ' 

3.  In  Part  103,  S  103.17  is  revised  to 
read  as  follows: 

§  103.17    Oparationa  in  cartain  airspaca. 

No  person  may  operate  in  ultralight 
vehicle  within  an  airport  traffic  area, 
control  zone,  airport  radar  service  area, 
terminal  control  area,  or  positive  control 
area  unless  that  person  has  prior 
authorization  from  the  air  traffic  control 
facility  having  jurisdiction  over  that 
airspace. 

PART  105— [AMENDED] 

4.  Part  105  is  amended  to  add  new 
9  105.20  to  read  as  follows: 

§  105.20    Jumps  In  or  Into  Airport  Radar 
Sarvtca  Araaa 

(a)  No  person  may  make  a  parachute 
jump  and  no  pilot  in  command  may 
allow  a  parachute  jump  to  be  made  from 
that  aircraft  in  or  into  an  airport  radar 
service  area  without,  or  in  violation  of, 
the  terms  of  an  ATC  authorization 
issued  under  this  section. 

(b)  Each  request  for  an  authorization 
under  this  section  may  be  submitted  to 
the  control  tower  at  the  airport  for 
which  the  airport  radar  service  area  is 
designated. 

(Sees.  307  and  313(a),  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1348, 1354(a)];  49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449.  January 
12, 1983):  14  CFR  11.45;  and  14  CFR  11.65) 

Issued  in  Washington,  D.C.,  on  November 
13. 1984. 

Norberl  A.  Owens, 

Depuly  Associate  Administrator  for  Air 
Traffic. 

[n  Doc.  S4-31391  Filed  ll-27-a4:  3fi1  pm| 
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Agricultural  Marketing  Service 

RULES 
47190     Hops  of  domestic  production 
47189     Tomatoes  grown  in  Florida 

PROPOSED  RULES 
47271      Sweet  peppers  grown  in  Florida;  proceeding 

terminated 


Agriculture  Department 

See  Agricultural  Marketing  Service;  Farmers  Home 
Administration. 

Bonneville  Power  Administration 

NOTICES 
47323     Conservation  cost  sharing  principles,  etc.;  meetings 

Coast  Guard        _^_^ 

RULES  ■^"^— - 

Drawbridge  operations: 
47231         Louisiana 

Regattas  and  marine  parades: 
47230         Pompano  Beach  22nd  Annual  Christmas  Boat 
Parade 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International 
Trade  Administration;  National  Oceanic  and 
Atmospheric  Administration. 

Commodity  Futures  Trading  Commission 

NOTICES 

47322  Agency  information  collection  activities  under 
OMB  review 

Contract  market  proposals: 

47323  New  York  Futures  Exchange;  Commodity 
Research  Bureau  Futures  Price  Index  futures 
contract 

Energy  Department 

See  Bonneville  Power  Administration;  Federal 
Energy  Regulatory  Commission;  Southwestern 
Power  Administration. 

Environmental  Protection  Agency 

NOTICES 
47330     Ageiicy  information  collection  activities  under 
OMB  review 

Farmers  Home  Administration 
not;ces 
47279     Natural  resources  management  guide;  meeting 

Federal  Aviation  Administration 
rules 
47204     IFR  altitudes 

proposed  RULES 

Airworthiness  standards: 
47358         Transport  category  airplanes;  special  review 


47265 


47275 


47331 


47324 
47325 
47325 
47325 
47326 
47326 
47326 
47327 
47329 
47329 
47329 


47271 


47333 
47333 
47334 
47334 
47333 
47335 
47335 


47335 


.Federal  Communications  Commission 
rules 

Common  carrier  services: 

Customer  premises  telephone  equipment. 

detaiiffing  procedures,  etc.  (second  computer 

inquiry) 
PROPOSED  rules 
Common  carrier  services: 

AT&T  communications  and  exchange  telephone 

carriers;  authorized  rates  of  return  for  interstate 

services;  extension  of  time 
NOTICES 
Radio  broadcasting: 

AM  and  FM  construction  permit  applications; 

incomplete  and  patently  defective;  future  policy 


Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 
47240         Alaska  et  al. 


Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 
Amerada  Hess  Corp.  ef  al. 
Carolina  Power  &  Light  Co. 
Citizens  Utilities  Co.  . 

Conoco,  Inc. 

Consolidated  Gas  Transmission  Corp.  et  aL 
Illinois  Power  Co. 

Natural  Gas  Pipeline  Co.  of  America 
Northern  Natural  Gas  Co. 
Pacific  Power  &  Light  Co. 
Tampa  Electric  Co. 
Texas  Gas  Transmission  Corp. 


Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
Conversions  from  mutual  to  stock  form;  modified 
conversions 


Federal  Maritime  Commission 

NOTICES 
47332     Agreements  filed,  etc. 


Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Commerce  Bancorp.  Inc.,  al. 

Full  Service  Insurance  Agency.  Inc. 

Merrill  Bankshares  Co.,  et  al. 

SBC  Financial  Corp.,  et  al. 

Suntrust  Banks,  Inc..  correction 

Valley  Bancorporation 

Welcome  Bancshares.  Inc. 
Federal  Reserve  Bank  services;  fee  schedules  and 
pricing  principles: 

U.S.  Treasury  book-entry  securities  service 


TV 
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Fiscid  Service 

NOTtCES 
47354     U.S.  Treasury  book-entry  securities  held  at  Federal 
Reserve  Banks:  fee  schedule 

Food  and  Drug  Administration 

RULES 

Color  additivies: 
47229         D&C  Orange  No.  17.  and  D&C  Red  Nos.  19  and 

37;  provisional  listing:  closing  date  postponed 
47228         FD&C  Red  No.  3,  FD&C  Yellow  Nos.  5  and  8, 

D&C  Red  Nos.  8.  9.  33,  and  36:  provisional  listing; 
closing  date  postponed 
NOTICES 

Human  drugs:  K 

47336        Parafon  forte  tablets:  hearing  on  approval, 
withdrawal:  connection 
Meetings: 

47336  Advisory  committees,  panels,  etc. 
Sunlamp  variance  approvals,  etc.: 

47337  Mt.  Hood  Manufacturing.  Inc.  et  al. 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
47279         California 

Healtli  And  Human  Services  Department 
See  Food  and  Drug  Administration;  Human 
Development  Services  Office;  National  Institutes  of 
Health. 

Human  Development  Services  Office 

NOTICES 

Procurement: 
47336         Conunercial  activities  review,  1985  FY 

Interior  Department 

See  Land  Management  Bureau;  Minerals 
Management  Service. 


Internal  Revenue  Service 

PROPOSED  RUUS 
Excise  taxes: 

Heavy  vehicle  use  tax;  diesel  fuel  tax  credits  and 

refunds;  extension  of  time 
NOTICES 
Authority  delegations: 

Chief  Counsel  et  al. 


47274 


47355 


47284 


47279 


47280 


47282 


International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation. 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 
Cold-rolled  carbon  steel  flat-rolled  products  and 
carbon  steel  structural  shapes  from  Korea 
Deformed  steel  bars  for  concrete  reinforcement 
from  South  Africa 
Portland  hydraulic  cement  from  Costa  Rica 

Scientific  articles;  duty  free  entry: 
National  Institutes  of  Health  et  al. 


International  Trade  Commission 

NOTICES 

Import  investigations: 
47339-       Rowing  machines  and  components  (3  documents) 
47340 


Interstate  Commerce  Commission 

RULES 

Motor  carriers: 

47268  Lease  and  interchange  of  vehicles:  master  leases- 
agreements 

PROPOSED  RULES 
Motor  carriers: 

47277  Intercity  passenger  8er\ice  adequacy 
NOTICES 

Rail  carriers: 
47341         State  intrastate  rail  rate  authority;  Georgia,  Iowa. 
Missouri,  and  New  Mexico 
Railroad  operation,  acquisition,  construction,  etc.: 

47340  Atlantic  Richfield  Co. 
Railroad  services  abandonment: 

47341  Soo  Line  Railroad  Co. 

Land  Management  Bureau 

NOTICES 

Withdrawal  and  reservation  of  lands: 
47339         Wyoming:  correction 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  ¥vhich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put>lished  ur>der  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Supenntendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martceting  Service 
7  CFR  Part  966 

Tomatoes  Grown  in  Florida; 
Amendment  No.  3  To  Handling 
Regulation 

agency:  Agricultural  Marketing  Service, 
USDA. 


action:  Final  rule. 


summary:  This  final  regulation  requires 
that  tomatoes  shipped  from  the 
regulated  area  be  packed  at  permanent 
nonportable  facilities.  This  should  help 
to  maintain  quality  standards  and  result 
in  fewer  order  violations  by  eliminating 
field-packed  tomatoes. 

EFFECTIVE  DATE:  January  1, 1983. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  F.  Matthews,  Vegetable  Branch, 
F&V,  AMS,  USDA.  Washington,  D.C. 
20250  (202)  447-5764. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "nonmajor"  rule.  Pursuant 
to  requirements  set  forth  in  the 
Regulatory  Flexibility  Act  (RFA)' 
William  T.  Manley,  Acting 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Marketing  Agreement  No.  125  and 
Order  No.  966,  both  as  amended  (7  CFR 
Part  966}  regulate  the  handling  of 
tomatoes  grown  in  designated  counties 
of  Florida.  The  program  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  The  Florida  Tomato 
Committee,  established  under  the  order, 


is  responsible  for  its  local 
administration. 

Because  requirements  under  this 
program  have  changed  infrequently,  in 
September  1982  the  committee 
recommended,  and  the  Secretary 
approves,  a  regulation  which  continues 
in  effect  from  marketing  season  to 
marketing  season  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the  committee 
or  other  information  available  to  the 
Secretary. 

Interim  Amendment  No.  3  to  the 
handling  regulation  became  effective 
October  10, 1984,  and  will  terminate 
December  31, 1984.  The  provisions  of 
Interim  Amendment  No.  3  are  the  same 
as  those  hereafter  set  forth. 

Notice  was  given  in  the  October  4, 
1984,  Federal  Register  (49  FR  39153) 
allowing  interested  persons  until 
November  9, 1984,  to  file  written 
comments.  One  comment  was  received 
in  support  of  the  proposal. 

At  its  annual  meeting  at  Marco  Island 
on  September  7, 1984,  the  committee 
recommended  the  regulation  be 
continued  but  with  three  changes.  These 
changes  specify  that  tomatoes  must  be 
packed  with  proper  equipment  and  at 
the  registered  handler's  facilities.  Also, 
a  new  definition  for  "adequate 
facilities"  is  added. 

For  a  number  of  years  many  handlers 
have  packed  tomatoes  in  the  field  or  in 
primitive  sheds  without  the  benefit  of 
the  kind  of  grading  and  sizing  equipment 
used  by  the  larger  packing  houses. 
These  smaller,  transient  handlers  glean 
from  the  tomato  fields  whatever  the 
regular  harvesting  crews  miss  or  pass 
by.  They  are  sometimes  local  residents 
who  often  salvage  those  tomatoes  too 
ripe  to  ship  any  great  distance  and  offer 
them  in  local,  nearby  markets  within  the 
regulated  area.  More  often,  however, 
they  are  itinerant  handlers  from 
adjoining  or  nearby  States  who  buy 
from  the  producer  a  field  of  tomatoes 
previously  harvested  and  pack  the 
salvageable  fruit  in  whatever  containers 
are  available. 

Handlers  who  pack  and  distribute 
their  tomatoes  solely  within  the 
regulated  area  are  neither  required  to 
register  with  the  Florida  Tomato 
Committee  nor  to  have  their  tomatoes 
inspected.  Handling  regulation  S  966.323 
specifically  requires  that  only  tomatoes 
for  shipment  outside  the  regulated  area 


must  meet  the  grade,  size,  container  and 
inspection  requirements  unless 
exempted. 

The  order  specifies  in  {  966.60  that 
handlers  register  with  the  Florida 
Tomato  Conunittee  upon  applying  for 
inspection.  Once  this  is  done  the 
handler  is  then  a  registered  handler  as 
defined  in  {  966.113.  Since  all  tomatoes 
leaving  the  regulated  area  must  be 
inspected,  and  since  a  handler  must 
register  with  the  committee  in  order  to 
secure  inspection,  all  handlers  of 
tomatoes  leaving  the  area  are  required 
to  be  registered  handlers. 

The  current  handling  regulation 
S  966.323  requires  only  that  a  registered 
handler  have  the  tomatoes  inspected 
and  certified  prior  to  being  shipped  out 
of  the  regulated  area.  This  amends 
§  966.323  to  require  that  in  addition  to 
inspection,  all  regulated  tomatoes  be 
packed  at  the  facilities  of  a  registered 
handler  and  further  that  the  "adequate 
facilities"  set  forth  in  S  966.113  be 
defined  as  those  being  in  a  permanent 
location  using  nonportable  equipment. 
The  effect  of  this  rule  will  be  that 
henceforth  all  tomatoes  shipped  from 
the  regulated  area  must  be  packed  in  a 
packing  house  or  facility  of  a  permanent 
nonportable  nature.  This  will  eliminate 
field  packing  operations  for  all  but  those 
tomatoes  marketed  locally  within  the 
area. 

It  is  the  belief  of  the  committee  that 
requiring  standardized  packing  facilities 
should  help  reduce  marketing  order 
violations  in  the  form  of  interstate 
movement  of  off-size,  off-grade  or 
uninspected  tomatoes. 

Findings.  After  consideration  of  all 
relevant  matters  including  the  proposal 
recommended  by  the  Florida  Tomato 
Committee,  it  is  hereby  found  and 
determined  that  the  amendment  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  acL 

List  of  SubjecU  in  7  CFR  Part  966 

Marketing  agreements  and  orders. 
Tomatoes,  Florida. 

PART  966— {AMENDED] 

Section  966.323  (47  FR  58213.  48  FR 
26757,  48  FR  52027  and  49  FR  39153)  is 
hereby  further  amended  by  revising 
paragraphs  (a)  (2)(i)  and  (3)(ii)  and 
adding  the  definition  "adequate 
facilities"  after  "Certified  Tomato 
Repacker"  to  paragraph  (e)  to  read  as 
follows: 


47M0        Federal  Register  /  Vol.  49.  No.  233  /  Monday.  December  3,  1984  /  Rules  and  Regulationa 


9966.323    HandMig rcguiatloii. 

*  •        •        •        * 

(a)  Grade,  size,  container  and 
inspection  requirements. 

*  *        *        •        « 

(2)  Size,  (i)  Toinatoes  shall  be  at  least 
2%a  inches  in  diameter  and  be  sized 
with  proper  equipment  in  one  or  more  of 
the  follcwing  ranges  of  diametera. 
Measurementi  oi  diameters  shall  be  in 
accordance  with  the  methods  prescribed 
in  Para^aph  51.1859  of  the  VS. 
Standards  for  Grades  of  Fresh 
Tomatoes. 


(3)  Coatainen. 


(ii)  Each  container  or  lid  shall  be 
marked  to  indicate  the  designated  net 
wei^t  and  must  show  the  name  and 
address  of  the  registered  handler  (as 
defined  in  \  966.7]  in  letters  at  least  one- 
fourth  (Vi)  inch  high,  and  siich 
containers  must  be  packed  at  the 
registered  handler's  facilities. 
***** 

(e)  Definitions. 
***** 

"Adequate  facilities*'  as  referred  to  in 
the  definition  of  registered  handler  in 
§  §  96&7  and  966.113  are  deHned  as 
those  being  in  a  permanent  location 
with  nonportable  equipment  for  the 
proper  grading,  sizing  and  packing  of 
tomatoes. 


(Sees.  1-ia  4fi  Stat.  31.  as  amended:  7  USXl 
601-674) 

Dated:  November  27. 1964. 
Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetable 
Division.  Agriailtura I  Marketing  Service. 

(FR  Doc  U-M*mnmi\i-V^^lk  MS  anl 
■MJJNO  COW  S*1 


7  CFR  Part  991 

Hops  of  Domestic  Production; 
Expenses  of  the  Hop  Administrative 
Committee,  and  Rate  of  Assessment 
for  the  1984-85  Marketing  Year 

nOEMCV:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  This  regulation  authorizes 
expenses  and  a  rate  of  assessment  for 
the  1984-85  marketing  year,  to  be 
collected  from  handlers  to  support 
activities  of  the  Committee  which 
locally  administers  the  Federal 
marketing  order  covering  hops  of 
domestic  production. 

DATES:  Effective  August  1. 1984  through 
luly  31. 1985. 


POM  FURTHER  INFORMATION  CONTACT: 

Frank  M.  Grasberger,  Acting  Chief. 
Specialty  Crops  Branch,  Fruit  and 
Vegetable  Division,  AMS,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  (202)  447-5053. 
SUPPI.EMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule. 

William  T.  Manley.  Deputy 
Administrator.  Agricultural  Marketing 
Service  has  certified  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  hop  marketing  order  is  effective 
under  the  Agricultural  Marketing    ■ 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-874).  This  action  is  based 
upon  the  recommendation  and 
information  submitted  by  the  Committee 
established  under  the  marketing  order, 
and  upon  other  information.  Pursuant  to 
this,  it  is  found  that  the  expenses  and 
rate  of  assessment  as  hereinafter 
provided,  will  tend  to  effectuate  the 
declared  policy  of  the  act 

The  Committee  recommended  for 
approval  expenses  totalling  $338,829. 
That  total  included  $68,759  for  legal  fees 
and  economists'  fees  associated  with  a 
hearing  to  amend  the  hop  marketing 
order  held  in  June  1984.  Payment  of 
these  fees  must  be  approved  separately 
by  USDA  and  the  matter  of  these  fees  is 
still  under  review. 

Hence,  at  this  time,  only  those 
expenses  associated  with  the 
Committee's  day-to-day  administrative 
operating  expenses  are  being  approved. 
These  expenses  total  $320^)70  and  are 
derived  by  subtracting  the  expenses  for 
legal  and  economists'  fees  totalling 
$68,759  from  $388,829,  the  total  expenses 
recommended  by  the  Committee  for  the 
1984-85  marketing  year. 

Assessment  income  for  the  1984-85 
marketing  year  is  expected  to  total 
$342,60a  This  is  obtained  by  applying 
the  recommended  assessment  rate  of  0.6 
cent  per  pound  to  57.1  million  pounds, 
the  quantity  of  assessable  hops 
expected  during  the  1984-85  marketing 
year.  In  addition,  interest  on  invested 
funds  is  expected  to  earn  approximately 
$6,000.  This  results  in  estimated  total 
income  of  $348,600.  or  $28,530  more  than 
the  reduced  expenses  of  $320.07a 

Section  991.56(b)  requires  any  funds  in 
excess  of  a  marketing  year's  expenses  to 
be  placed  in  an  operating  reserve  not  to 
exceed  approximately  one  year's 
operational  expenses  or  such  lower 
limits  as  the  Committee,  with  the 
approval  of  the  Secretary,  may 
establish.  Funds  in  the  operating  reserve 


can  be  used  by  the  Committee  only  to 
pay  expenses  which  are  authorized  by 
the  Secretary  pursuant  to  S  991.55. 

The  Committee  has  approximately 
$100,004  in  its  operating  reserve.  All  of 
the  excess  funds  expected  to  be 
generated  during  the  1984-85  marketing 
year  will  have  to  be  placed  in  the 
Committee's  operating  reserve  and  only 
used  to  pay  expenses  authorized 
pursuant  to  f  991.55. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice. 
engage  in  pubUc  ndemaking,  and  good 
cause  exists  for  not  postponing  the 
effective  date  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  The  order  requires  that  the 
rate  of  assessment  for  a  particular 
marketing  year  shall  apply  to  all 
assessable  hops  handled  from  the 
beginning  of  such  year.  The  1984-85 
marketing  year  began  August  1, 1984.  To 
enable  the  Committee  to  meet  its 
marketing  year  obligations,  approval  of 
the  expenses  and  assessment  rate  is 
necessary  without  delay.  It  is  necessary 
to  effectuate  the  declared  policy  of  the 
act  to  make  these  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  991 

Marketing  agreements  and  orders. 
Hops. 

PART  991-{  AMENDED] 

The  following  section  prescribes 
annual  expenses  and  assessments  and 
will  not  be  published  in  the  Code  of 
Federal  Regulat-'  ins. 

Therefore.  S  991.318  is  removed  and 
§  991.319  is  added  as  follows: 

§991.319    Expenses  and  assessment  rate. 

Expenses  of  $320,070  by  the  Hop 
Administrative  Committee  are 
authorized,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  §  991.56  is  fixed  at  0.8  cent  per 
pound  of  salable  hops  for  the  marketing 
year  ending  July  31, 1985.  Pursuant  to 
§  991.56(b),  at  the  end  of  a  marketing 
year,  funds  in  excess  of  the  year's 
expenses  shall  be  placed  in  an  operating 
reserve  not  to  exceed  approximately  one 
marketing  year's  operational  expenses 
or  such  lower  limits  as  the  Committee, 
with  the  approval  of  the  Secretary,  may 
establish.  Funds  in  such  reserve  shall  be 
available  for  use  by  the  Committee  for 
expenses  authorized  pursuant  to 
§991.55. 

(Sees.  1-19. 48  Sfat.  31  as  amended:  7  U.S.C. 
eiOl-6741 
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Dated:  November  28, 1984. 

Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetal)le 
Division. 

|FR  Doc.  M-31M7  Filed  n-10-afcB:4B  aai 
BtLUNQ  COOC  S410-«I-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  110 

Export  and  iniport  of  Nuclear 
Equipment  and  Material 

aoency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  pertaining  to  the  export  and 
import  of  nuclear  equipment  and 
material.  The  amended  regulatfons 
expand  the  authority  to  export 
nonsensitive  nuclear  equipment  and 
minor  quantities  of  nuclear  material 
without  applying  for  and  obtaining  a 
specific  NRC  license  authorizing  the 
action.  These  amendments  are  intended 
to  reduce  the  total  number  of  required 
licensing  actions  without  affecting  the 
Commission's  existing  rigorous  controls 
over  the  export  of  proliferation-sensitive 
nuclear  commodities. 
EFFECTIVE  DATE:  January  2. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  R.  Peterson.  Office  of 
International  Programs,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  telephone  (301)  492-4599  or 
Joanna  M.  Becker,  Office  of  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  492-7630. 
SUPPLEMENTARY  INFORMATION:  On 
March  1, 1984,  the  Nuclear  Regulatory 
Commission  (NRC)  published  a 
proposed  amendment  in  the  Federal 
Register  to  10  CFR  Part  110,  its 
regulation  governing  the  export  and 
import  of  nuclear  equipment  and 
material  (49  FR  7572).  These  proposed 
amendments  contained  provisions  that 
would  expand  the  authority  to  export 
nonsensitive  nuclear  equipment  and 
minor  quantities  of  nuclear  material 
under  a  general  license. 

These  amendments  would  reduce  the 
number  of  actions  that  would  require  an 
exporter  to  apply  for  and  obtain  a 
specific  NRC  license  that  would 
authorize  the  export  of  certain  types  of 
nuclear  equipment  and  certain 
quantities  of  nuclear  material,  thereby 
reducing  the  regulatory  burden  on  the 
public  and  the  administrative  burden  on 
the  NRC  staff.  The  proposed 


amendments  also  contained  several 
miscellaneous  changes  to  simplify  and 
clarify  the  provisions  of  10  CFR  Part  110. 

The  final  rule  which  follows,  with 
only  minor  exceptions,  adopts  the 
admendments  as  proposed.  The 
amendments  can  be  divided  into  four 
broad  categories:  (1)  New  or  revised 
general  licenses:  (2)  elimination  of 
uimecessary  paperwork  and  other 
regulatory  burdens  on  licensees;  (3) 
simplification  and  clarification  of 
certain  sections  of  Part  110;  and  (4) 
corrections  and  other  nonsubstantive 
technical  amendments. 

The  new  and  revised  general  licenses 
incorporate  for  the  first  time  in  NRCs 
regulations  the  U.S.  Government  policy 
of  facilitating  nuclear  cooperation  with 
countries  sharing  U.S.  nonproliferation 
goals.  The  Departments  of  Commerce 
and  Energy  have  adopted  similar 
general  licensing  provisions  for  nuclear- 
related  commodities  and  technology 
under  their  respective  export  licensing 
and  approval  authorities.  Under  this 
concept,  the  general  Ucenses  are  divided 
into  essentially  two  categories.  Those  in 
the  first  category  permit  exports  to  all 
countries  except  certain  embargoed 
countries:  Cuba,  Kampuchea,  North 
Korea,  and  Vietnam.  The  Commission 
and  the  Executive  Branch  have 
reviewed  these  general  licenses  and 
concluded  that  the  material  involved  is 
insignificant  from  the  standpoint  of 
possible  proliferation  concerns, 
regardless  of  the  country  of  destination. 
The  general  licenses  in  the  second 
category  apply  to  a  narrower  category  of 
countries,  i.e..  those  states,  except  for 
Libya.  Iraq.  Syria,  and  Iran,  which  are 
adherents  to  the  Nuclear 
Nonproliferation  Treaty  (NPT).  plus 
France.  Spain,  and  the  Peoples  Republic 
of  China.  While  additional  commodities 
could  be  exported  under  the  general 
licenses  in  this  category,  they  are  only 
moderately  more  significant  from  a 
proliferation  standpoint  than  those  in 
the  fu'st  category.  As  a  further  caution,  a 
general  license  may  not  be  used  if  the 
exporter  knows,  or  has  reason  to 
believe,  that  the  material  will  be  used  in 
any  activities  related  to  isotope 
separation,  chemical  reprocessing, 
heavy  water  production  or  the 
fabrication  of  nuclear  fuel  containing 
plutonium.  The  new  component  general 
license  is  further  limited  to  only  those 
countries  which,  in  addition  to  sharing 
good  nonproliferation  credentials,  have 
provided  the  U.S.  with  generic 
assurances  that  they  meet  the  criteria 
set  out  in  section  109  of  the  Atomic 
Energy  Act.  For  easy  reference,  a 
detailed  comparison  of  the  new  or 
revised  general  licenses  with  the  former 


general  licenses  is  included  at  the  end  of 
this  statement  of  considerations. 

The  Commission  believes  that  this 
new  approach  to  general  licenses  can 
benefit  U.S.  nonproliferation  objectives 
by  demonstrating  to  countries  abroad 
the  advantages  of  supporting  effective 
nonproliferation  policies.  It  also 
conforms  to  section  2  of  the  Nuclear 
Non-Proliferation  Act  of  1978  (NNPA) 
with  respect  to  confirming  the  reliability 
of  the  United  States  as  a  supplier  of 
nuclear  equipment  and  material  to  those 
countries  which  adhere  to  effective 
nonproliferation  policies.  At  the  same 
time,  the  Commission  remains 
concerned  about  the  further  spread  of 
sensitive  nuclear  activities  (i.e..  isotope 
separation,  chemical  reprocessing, 
heavy  water  production  and  plutonium 
fuel  fabrication)  beyond  those  advanced 
nations  that  are  already  engaging  in 
those  activities.  The  Commission 
intends  to  monitor  developments  in 
these  areas  closely  and,  should 
additional  countries  make  any 
significant  moves  that  are  inconsistent 
with  U.S.  law  and  pohcy,  such  as  the 
design  or  acquisition  of  sensitive 
nuclear  facilities  or  the  commencement 
of  research  and  development  programs 
to  acquire  such  facilities,  the 
Commission  will  prompdy  initiate  steps, 
after  consulting  with  the  Executive 
Branch,  to  revoke  the  eligibility  of  these 
countries  for  favorable  general  license 
treatment. 

The  new  or  revised  general  licenses 
are  as  follows: 

1.  Paragraph  110.21(a)(1):  New  general 
license  for  the  export  of  low-enriched 
uranium  in  contaminated  items  or 
substances. 

2.  Paragraph  110.21(b)(1):  New  general 
license  for  the  export  of  up  to  0.001 
effective  kilogram  per  shipment  of  any 
special  nuclear  materiaL 

3.  Paragraph  110.21(b)(2):  New  general 
license  for  the  export  of  replacements 
for  damaged  or  defective  fuel  elements. 

4.  Paragraph  110.22(a)(2):  Revision  to 
the  general  license  for  export  of  thorium 
to  conform  with  revisions  in  the 
international  export  control  (COCOM) 
embargo  list 

5.  Section  110.23:  Revisions  to  general 
licenses  to  export  byproduct  materiel  to 
provide  for  expanded  authority  to 
export  tritium  and  other  byproduct 
material  with  an  atomic  number  greater 
than  83  (e.g..  califomium-252. 
neptunium-237  and  berkelium-249). 

6.  Paragraph  110.23(b):  Revision  to  the 
general  license  to  export  americium-241 
to  restrict  generally-licensed  exports  to 
certain  destinations  (i.e..  the  general 
license  is  limited  to  americium-241 
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incorporated  in  petroleum  exploration 
equipment). 

7.  Section  110.24:  Increase  in  the 
amount  of  deuterium  authorized  fur 
export  under  a  general  license. 

8.  Section  110.25:  Revision  to  the 
general  license  to  export  nuclear  grade 
graphite  to  cover  exports  of  fabricated 
nonnuclear-related  commercial  products 
(e.g.,  electrodes,  golf  clubs,  fishing  rods, 
etc.). 

9.  Paragraph  110.22(b):  Increase  from  1 
to  10  kilograms  of  source  material 
authorized  for  export  under  general 
license.  This  revision  conforms  with 
revisions  of  the  COCOM  embargo  list 
and  is  consistent  with  the  export  control 
guidelines  in  IAEA  INFCIRC/254, 
"Guidelines  for  Nuclear  Transfers" 
(Supplier  Guidelines). 

10.  Section  lia28:  New  general 
license  for  the  export  of  nuclear  reactor 
components  to  light  water-  or  heavy 
water-moderated  research  or  power 
reactors  in  designated  countries  which 
have  acceptable  nonprolifcration 
credentials  and  which  have  also 
provided  the  U.S.  with  generic 
assurances  that  they  meet  the  Section 
109  criteria  of  the  Atomic  Energy  Act. 
Except  for  France.  NPT  adherence  or 
acceptance  of  full-scope  IAEA 
safeguards  is  a  necessary  condition  for 
placing  a  country  on  the  authorized  list. 
Persons  making  exports  under  this  new 
general  license  are  also  required  to 
submit  an  annual  report  of  all 
components  shipped  during  the  previous 
calendar  year. 

11.  Section  110.27:  New  general 
license  for  the  import  of  special  nuclear 
material,  except  for  spent  fuel  in 
quantities  exceeding  100  kilograms. 

In  addition  to  the  new  and  revised 
general  licenses,  the  following 
amendments  have  been  made  to  Part 
110: 

1.  Sections  110.1  and  110.3  through 
110.5  are  revised  and  simpHfied. 

2.  In  §  110.2,  editorial  changes  are 
made  and  definitions  added  for  "NPT" 
and  "IAEA."  The  "Nuclear  grade 
graphite"  definition  is  also  revised  to 
conform  with  international  export 
control  guidelines  and  the  definition  of  a 
"person"  is  revised  to  clarify  that,  with 
respect  to  imports^  the  Department  of 
Energy  is  not  considered  a  person. 

3.  Section  110.6  is  revised  to  (1)  cover 
produced  SNM  and  (2)  eliminate  the 
requirement  for  approvals  in  cases 
where  the  retransfer  has  been  approved 
in  the  context  of  a  previously  issued 
NRC  export  license. 

4.  Former  §{  110.11  and  110.12  are 
deleted  because  they  are  replaced  or 
encompassed  by  the  proposed  new 
general  licenses  in  {  110.27  and 


§  110.21(b)(1),  respectively.  Former 
§  110.13  is  redesignated  S  110.11. 

5.  Paragraph  110.30(d),  concerning 
consolidated  license  applications,  has 
been  revised  to  eliminate  the  two  year 
time  period  limitation  and  the  restriction 
to  "reasonably  similar  circumstances." 
These  provisions,  which  stem  from 
subsection  126a. (2)  of  the  Atomic  Energy 
Act,  apply  only  to  single  Commission 
findings  involving  multiple  export 
license  applications. 

6.  Section  110.30  is  revised  and 
expanded  in  scope  to  encompass  the 
provisions  of  existing  §§  110.30, 110.35, 
and  110.36  [except  that  the  requirement 
in  former  S  110.36(b)  is  deleted  as 
unnecessary]. 

7.  Section  110.31  is  revised  to 
incorporate,  in  simplified  form,  the 
provisions  of  former  §§  110.31  through 
110.34. 

8.  Former  S  110.35(b)  is  deleted  as 
unnecessary. 

9.  Sections  110.40  and  110.41  are 
revised  for  clarification  and  to  expand 
the  categories  of  cases  not  requiring 
Executive  Branch  review. 

10.  In  S  110.42.  editorial  changes  are 
made  and  certain  provisions  from 
former  S  110.44  are  added  so  that 

S  110.42  contains  a  comprehensive 
listing  of  all  the  applicable  export 
licensing  criteria  for  NRC-licensed 
equipment  and  material.  The  changes 
also  specify  that  health  and  safety 
findings  (pertaining  to  health  and  safety 
in  the  U.S.)  are  required  only  for 
issuance  of  licenses  to  export 
production  and  utilization  facilities. 

11.  In  S  110.43,  the  provision  for 
"countrywide"  physical  security 
findings  has  been  expanded  to  cover 
exports  of  all  categories  of  nuclear 
material. 

12.  In  9  110.44.  editorial  changes  are 
made  to  accommodate  the  transfer  of 
certain  provisions  to  S  110.42.  Changes 
are  also  made  to  reflect  the  fact  that 
byproduct  material  export  license 
applications,  for  which  the  Commission 
cannot  make  the  requisite  statutory 
findings  after  receipt  of  favorable 
Executive  Branch  judgments,  will  not  be 
referred  to  the  President  for  action  since 
applicable  statutes  do  not  contemplate 
referral.  These  applications  will  be 
denied  by  the  Commission. 

13.  Section  110.45  is  revised  to  specify 
that  its  provisions  do  not  apply  to 
byproduct  material  exports. 

14.  In  §  110.50,  paragraph  (b)(3)  is 
deleted  as  unnecessary. 

15.  Section  110.51  is  revised  to  specify 
that  license  amendments  are  not 
required  for  certain  changes  in 
intermediate  consignees. 

16.  In  S  110.70,  the  categories  of 
license  applications  noticed  in  the 


Federal  Register  are  revised  to  eliminate 
noticing  requirements  for  imports  and 
for  low-enriched  uranium  export  license 
applications  and  applications  for  export 
of  less  than  five  effective  kilograms  of 
plutonium,  high-enriched  uranium  or 
uranium-233. 

17.  Editorial  changes  are  made  in 
§§110.83  and  110.84. 

18.  Section  110.69  is  revised  to  clarify 
certain  filing  and  service  requirements. 

19.  Paragraphs  (b)  and  (c)  of  §  110.91 
are  deleted  since  their  provisions  for 
public  dissemination  of  Commission 
staff  and  Executive  Branch  views  are 
adequately  covered  in  §  110.72.  The 
Commission  intends  to  adhere  to  its 
practice  of  making  unclassified  staff  and 
Executive  Branch  views  promptly 
available  to  the  public. 

20.  Paragraph  110.103(a)  is  revised  to   • 
eliminate  the  requirement  for  binding 
hearing  documents  on  the  left  side. 

21.  The  contents  of  former  Appendix 
A  are  incorporated  into  new  §§  110.8 
and  110.9. 

22.  A  new  Appendix  A  is  added  which 
lists  gas  centrifuge  enrichment  plant 
components  which  are  under  NRC's 
export  licensing  authority.  This 
appendix  was  published  in  the  Federal 
Register  originally  as  part  of  an 
interpretative  rule  on  January  24, 1984 
(49  PR  2881). 

23.  Appendix  C  is  redesignated 
Appendix  B  and  footnote  c  to  the 
appendix  is  revised  to  conform  to  IAEA 
INFCIRC/225-Rev.  1. 

Analysis  of  Public  Comment 

The  public  comment  period  on  the 
proposed  rule  expired  April  17, 1984. 
The  NRC  received  com.mejjts  from  six 
sources  including  individuals, 
businesses,  and  the  Executive  Branch. 
The  following  discussion  summarizes 
the  comments  received  and  describes 
the  actions  taken  in  response  to  these 
suggestions. 

Nuclear  Control  Institute.  The  Nuclear 
Control  Institute  (NCI)  comments,  in 
general,  objected  to  any  amendments 
which  would  relax  the  Commission's 
existing  export  licensing  regulations. 
The  Commission  shares  NCI's  concern 
regarding  the  conti'  jed  necessity  of 
strong  export  licensing  regulations 
which  are  rigorously  implemented  and 
enforced.  The  Commission  has 
exercised  proper  caution  in  this  regard 
by  assuring  that  the  amendments, 
insofar  as  they  alter  current 
requirements,  involve  only  nonsensitive 
matters  which  do  not  affect  existing 
rigorous  controls  over  proliferation- 
sensitive  nuclear  commodities. 

NCI  also  suggested  that  the 
Commission  delay  action  which  affects 
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component  exports  until  completion  of 
action  on  several  pending  legislative 
proposals  directed  at  nuclear  component 
exports.  Although  these  proposals  failed 
to  pass  during  the  98th  Congress,  the 
Commission  recogni2ies  that  eventual 
passage  of  some  of  the  bills  if 
resubmitted  would  require  changes  in 
Part  110.  The  Commission  will  take 
action  to  amend  Part  110  promptly  upon 
the  passage  of  any  legislation  requiring 
amendments  to  the  regulations. 
However,  in  view  of  the  delay  in  final 
consideration  of  the  contemplated 
legislative  changes,  the  Commission 
believes  that  the  pending  Part  110 
amendments  should  be  implemented  as 
planned.  This  is  particularly  so  since 
only  one  portion  of  the  amendments 
would  be  affected  by  the  legislation  as 
originally  proposed. 

NCI  also  had  several  comments 
directed  at  specific  proposed 
amendments  to  which  the  Commission 
responds  as  follows: 

1.  Section  110.6:  NCI  objects  to  the 
proposed  amendment  to  §  110.6  which 
would  clarify  that  retransfers  of  material 
and  equipment  approved  in  the  context 
of  an  export  license  do  not  require 
separate  Department  of  Energy  (DOE) 
approval  as  a "subsequent 
arrangement"  under  the  requirements  of 
the  Nuclear  Non-Proliferation  Act  of 
1978  (NNPA). 

The  Commission  does  not  agree  that 
this  amendment  would  confiict  with  the 
requirements  for  separate  DOE  review 
under  section  131  of  the  Atomic  Energy 
Act.  The  amendment  simply  clarifies 
what  has,  in  fact,  been  Commission  and 
Executive  Branch  practice  since 
enactment  of  the  NNPA  in  1978. 
Separate  reviews  are  required  only 
when  the  ultimate  end  use  is  not  known 
at  the  time  of  the  original  export  license 
application.  A  typical  case  involves  the 
export  of  low-enriched  uranium  fuel  for 
fabrication  in  one  country  and  then 
reexport  to  a  second  country  for 
installation  in  a  power  reactor.  In  these 
cases,  the  Commission  views  the 
application  as  an  export  to  the  second 
country  with  an  intermediate  consignee 
in  the  first  country.  The  Executive 
Branch  and  the  Commission  have 
agreed  that  it  is  unnecessary  to  require  a 
separate  (and  duplicate)  DOE  review  of 
the  reexport  to  the  ultimate  consignee  in 
the  second  country.  The  Commission  ■ 
notes  that  such  retransfer  approvals  do 
not  extend  to  retransfers  for  such 
sensitive  end  uses  as  reprocessing. 
These  types  of  retransfers  will  continue 
to  be  subject  to  separate  DOE  review  as 
a  "subsequent  arrangement"  under 
section  131  of  the  Atomic  Energy  Act. 

2.  Section  110.7:  NCI  objects  to  the 
Commission's  practice  (since  1978)  of 


conforming  its  export  licensing 
jurisdiction  with  the  international  export 
control  "Trigger  List"  and  suggests  the 
Commission's  jurisdiction  should  be 
expanded  to  cover  additional 
proliferation-sensitive  items. 

The  Commission  agrees  with  NCI  that 
there  are  many  commodities  outside 
NCR's  jurisdiction  which  may  be 
significant  fiom  a  nuclear  proliferation 
standpoint.  Nevertheless,  the 
Commission  does  not  believe  there  is 
any  need  to  change  the  scope  of  NRCs 
export  licensing  jurisdiction  because 
section  309(c)  of  the  NNPA  provides  for 
adequate  nonproliferation  export 
controls  over  nuclear  commodities 
licensed  by  the  Department  of 
Commerce.  The  Commission  staff  has 
worked  closely  with  the  Executive 
Branch  in  establishing  the  Commerce 
Department's  export  control  "Nuclear 
Referral  List"  and  consults  with  the 
Executive  Branch  on  frequent  occasions 
with  regard  to  individual  export  license 
applications  for  items  on  this  list.  It  is 
also  relevant  to  note  that  the  great 
majority  of  items  licensed  by  the 
Commerce  Department  are  so-called 
"dual-use"  items,  such  as  high  speed 
computers,  which  have  predominantly 
nonnulcear  end  uses.  The  Commission 
believes  that  as  a  general  matter,  it  is 
good  administrative  practice  to  limit  the 
Commission's  export  licensing  authority 
exclusively  to  nuclear  items,  where 
NRC's  expertise  is  greatest,  and  to  rely 
on  the  Commerce  Department  to  consult 
with  the  Commission  on  those 
Commerce-licensed  dual-use  exports 
with  potential  proliferation  significance. 

3.  Paragraph  110.21(b)(2):  NCI  objects 
to  the  scope  of  the  Commission's 
proposed  new  general  license  for  the 
export  of  replacement  fuel  elements.  To 
reduce  the  risk  of  misreporting  as  a 
means  of  accumulating  low-bum-up 
spent  fuel  containing  weapons-grade 
plutonium,  NCI  reconunends  that  the 
general  license  be  valid  only  until  fuel 
elements  are  used  in  a  reactor  or  for  a 
period  of  one  year  after  the  initial  export 
authorization. 

The  Commission  does  not  agree  with 
NCI's  contention  that  the  proposed 
general  license  would  pose  a  realistic 
proliferation  threat.  Licensing 
experience  since  1975  indicates  that  its 
provisions  would  need  to  be  used  only 
on  rare  occasions  and  where 
expeditious  export  is  critical  In 
addition,  there  are  only  a  limited 
number  of  exporters  of  enriched 
uranium  fuel  and  significant  exports  of 
this  material  would  also  probably  be 
subject  to  DOE  enrichment  contracts. 
These  factors  significantly  minimize  the 
risk  of  proliferation  concerns  with 
respect  to  the  proposed  general  license. 


Accordingly,  the  Commission  does  not 
believe  it  necessary  to  make  any  change 
to  the  proposed  general  license. 

4.  Section  110.26:  NCI  recommends 
that  the  proposed  component  general 
license  be  revised  to  require 
notifications  to  the  Commission  of 
shipments  under  the  license  within  60 
days  of  each  export  rather  than  a  single 
annual  report.  NCI  believes  that  this 
more  rigorous  reporting  requirement 
would  reduce  the  risk  of  the  piecemeal 
accumulation  of  sensitive  component 
exports. 

While  the  suggested  change  would 
moderately  increase  the  Commission's 
ability  to  monitor  shipments,  the 
significant  increase  in  administrative 
reporting  requirements  on  licensees  that 
this  change  would  entail  (i.e.,  several 
hundred  individually  reportable 
shipments  can  be  expected  to  be  made 
under  the  general  license  at  various 
times  throughout  a  typical  year)  would 
far  outweigh  the  modest  decrease  in 
proliferation  concern,  particularly  since 
the  general  license  would  not  apply  to 
countries  with  significant  potential 
proliferation  concerns.  In  view  of  the 
limited  number  of  countries  involved 
and  the  lengthy  period  of  time  which 
would  be  required  to  construct  an 
unauthorized  reactor  via  the  diversion 
route,  the  Commission  concludes  that  an 
annual  reporting  requirement  would  be 
sufficient.  However,  the  Commission 
will,  as  NCI  proposed,  review  annually 
the  proliferation  implications  of  the 
components  exported  under  the  general 
license,  and  place  the  annual  reports  in 
the  Public  Document  Room. 

NCI  also  questioned  the  inclusion  of 
Taiwan  and  South  Korea  on  the  list  of 
countries  which  would  be  eligible  to 
receive  U.S.  components  under  the 
proposed  component  general  license. 

In  view  of  Taiwan's  and  South 
Korea's  status  as  parties  to  the  Nuclear 
Nonproliferation  Treaty  (NPT)  and  their 
nonproliferation  credentials,  the 
Commission  has  decided  not  to  revise 
the  list  of  countries  as  proposed.  The 
Commission  shares,  however,  NCI's 
general  concern  that  exports  under  the 
proposed  general  license  warrant 
careful  monitoring.  Accordingly,  the 
Executive  Branch  has  been  notified 
formally  by  the  Commission  that  NRC 
intends  to  monitor  closely  the  activities 
of  countries  on  the  eligible  lists  and  will 
not  hesitate  to  take  steps,  after 
consulting  with  the  Executive  Branch,  to 
revise  a  country's  status  if  changed 
circumstances  warrant 

5.  Paragraph  110.30(d):  NQ  objects  to 
the  proposal  to  relax  the  existing 
limitations  on  consolidated  license 
applications. 
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The  Conunission  has  decided  not  to 
accept  the  comment  and  change  the. 
amendment  as  requested.  In  view  of  the 
extremely  wide  range  in  proliferation 
signiricance  of  the  various  commodities 
Ucensed  by  NRC.  it  is  not  possible  to 
devise  any  practical  general  guidelines 
for  the  scope  and  duration  of  individual 
export  licenses.  Conversely,  a  detailed 
set  of  export  licensing  guidelines  for 
each  commodity  (and  form  of 
commodity)  would  be  excessively 
complicated  for  incorporation  into  Part 
110.  Accordingly,  the  Commission  will 
continue  to  exercise  its  careful  case-by- 
case  judgment  regarding  the 
appropriateness  of  any  requested 
consolidated  license  application.  For 
example,  exports  of  high-enriched 
uranium  will  continue  to  be  licensed 
individually.  On  the  other  hand,  because 
of  the  limited  proliferation  concerns 
involved,  unnecessary  burdens  would 
be  imposed  on  exporters  and  the  NRC 
staff  if  separate  export  licenses  for  each 
shipment  of  low-enriched  uranium  (LEU) 
fuel  to  power  reactors  in  countries  with 
good  nonproliferation  credentials  are 
required.  Furthermore,  even  for  these 
countries,  all  long-term  licenses  are 
reviewed  on  an  ongoing  basis  by  the 
Commission.  Should  a  material  change 
in  circumstances  arise  in  the  importing 
country,  the  Commission  has  sufficient 
authority  to  take  appropriate  action, 
including  suspension  or  revocation  of 
active  export  hcenses. 

6.  Paragraph  110.35(b):  NCI  objects  to 
the  proposed  deletion  of  the  requirement 
for  license  applicants  to  amend  their 
applications  whenever  substantive 
changes  occur  before  the  license  is 
issued. 

The  Commission  continues  to  believe 
that  this  provision  should  be  deleted.  If 
there  should  be  a  significant  change  in 
the  export  request,  such  as  a  change  in 
the  type  of  quantity  of  material  or  its 
destination,  an  applicant  would  be 
required,  in  its  own  self-interest,  to 
notify  the  Commission.  Otherwise  the 
license  as  eventually  issued  by  the 
Commission  would  not  reflect  the 
change  in  facts  and  could  not  be  used. 

7.  Sections  110.40  and  110.41:  NCI 
objects  to  the  proposed  revised 
guidelines  for  referring  export  license 
applications  to  the  Commission  and  the 
Executive  Branch  for  review. 

The  Commission  does  not  agree  that 
these  proposed  internal  procedures  for 
processing  the  less  significant  export 
license  applications  are  inappropriate. 
The  lack  of  Commissioner  or  Executive 
Branch  review  of  certain  categories  of 
exports  does  not  lessen  in  any  way  the 
substantive  review  of  each  application 
by  the  NRC  staff  with  respect  to 
compliance  with  statutory  requirements. 


In  addition,  if  there  are  signiHcant 
changes  in  circumstances  involving 
particular  exports  or  recipient  countries, 
the  NRC  staff  will  continue  its  practice 
of  referring  these  cases  to  the  Executive 
Branch  and/or  the  Commissioners.  Such 
referrals  are  contemplated  by 
§9  110.41(a)(8)  and  110.40(b)(7). 

8.  Paragraph  110.41(d)(8):  NCI  objects 
to  the  proposed  deletion  of  the  dollar 
limit  ($10,000)  cutoff  for  those  cases 
requiring  Executive  Branch  review. 

The  Commission  believes  that  a  more 
meaningful  basis  for  judging  the 
proliferation  significance  of  a  particular 
export  is  the  country  of  destination.  This 
consideration  led  to  the  proposal  to 
amend  S  110.41  to  delete  the  dollar 
cutoff  criterion  and  replace  it  with  a 
requirement  that  all  export  license 
applications  for  countries  with 
questionable  nonproliferation 
credentials  be  referred  to  the  Executive 
Branch.  Accordingly,  the  Commission 
has  not  retained  the  dollar  limit. 

9.  Sections  110.44. 110.45(c):  NCI 
objects  to  the  proposed  editorial 
amendment  to  §  110.45(c)  which  would 
require  the  Commission  to  issue  an 
export  license  if  "applicable  statutory 
provisions  are  met."  NCI  prefers  leaving 
license  issuance  optional  and  also 
revising  the  related  provision  in  S  110.44 
to  conform  with  $  110.45(c). 

The  Commission  does  not  agree  with 
this  position  since,  if  all  applicable 
statutory  provisions  have  been 
determined  by  the  Commission  to  be 
met,  therie  is  clearly  no  basis  for  the 
Commission  to  withhold  issuance  of  the 
requested  export  license.  Further, 
Section  126  b.  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  requires  the 
Commission  to  issue  an  export  license 
when  all  apphcable  statutory 
requirements  have  been  met. 

10.  Section  110.70:  NCI  objects  to  the 
proposal  to  eliminate  Federal  Register 
noticing  requirements  for  low-enriched 
uranium  fuel  export  license  applications. 

While  the  Commission  agrees  with 
NCI  that  public  participation  in  the 
Commission's  export  license  reviews 
should  be  permitted,  it  does  not  believe 
that  this  necessitates  that  all  low 
enriched  fuel  export  license  applications 
be  noticed  in  the  Federal  Register. 
Copies  of  all  applications  will  continue 
to  be  placed  in  the  Commission's  Public 
Document  Room.  In  addition,  the  great 
majority  of  persons  interested  in  the 
Commission's  export  license 
proceedings  are  on  a  mailing  list  which 
provides  a  monthly  list  of  all  new  NRC 
export  license  applications  received. 
(Others  desiring  this  listing  can  be 
added  to  the  mailing  list  by  contacting 
NRC's  Office  of  International  Programs). 
The  list  of  applications  received  will 


normally  be  received  in  time  for 
recipients  to  submit  comments  to  the 
Commission  on  the  pending  applications 
prior  to  license  issuance.  The 
Commission  believes  that  these  latter 
means  are  more  effective  than  Federal 
Register  noticing  in  making  interested 
parties  aware  of  pending  NRC  export 
license  applications.  As  an  extra 
precaution,  however,  the  Commission 
will  continue  to  notice  in  the  Federal 
Register  receipt  of  license  applications 
with  potential  proliferation  significance, 
such  as  all  proposed  exports  of 
significant  quantities  of  high-enriched 
uranium. 

Mr.  E.  Nemethy.  Mr.  Nemethy  had  4 
comments,  none  of  which,  in  the 
Commission's  view,  warranted  any 
revisions  to  the  amendments  as 
proposed.  Mr.  Nemethy's  comments,  and 
the  Commission's  responses  to  them,  are 
as  follows: 

1.  Paragraph  110.41(a)(7)  requires 
Executive  Branch  review  for  export 
license  applications  to  embargoed 
countries  (i.e.,  those  listed  in  S  110.28). 
Mr.  Nemethy  asked  how  it  is  possible  to 
consider  approving  exports  to 
"embargoed"  countries. 

The  Commission  would  not  normally 
consider  licensing  exports  to  countries 
listed  in  S  110.28  in  view  of  the  U.S. 
Government's  general  embargo  on  U.S. 
trade  with  those  countries.  However, 
although  there  have  been  no  export 
licenses  to  an  embargoed  country  issued 
to  date,  the  Commission  recognizes  that 
it  may  be  appropriate  to  consider 
exceptions  to  the  general  embargo  in 
certain  situations,  such  as  the  export  of 
medical  radioisotopes  for  humanitarian 
purposes. 

2.  Mr.  Nemethy  asked  why  the  USSR 
isn't  included  on  the  lists  of  embargoed 
or  restricted  destinations.  If  the  USSR  is 
permitted  to  receive  imports  under  the 
proposed  general  licenses,  what  would 
prevent  it  from  reexporting  the  material 
to  an  embargoed  destination? 

With  regard  to  Mr.  Nemethy's  first 
point,  the  Executive  Branch  and  the 
Commission  do  not  believe  that  the 
USSR  poses  any  foreign  policy  concern 
or  any  proliferation  risk  with  respect  to 
any  of  the  non-sensitive  commodities 
under  NRC's  existing  or  proposed 
general  licenses.  With  regard  to  Mr. 
Nemethy's  second  point,  if  the  USSR 
should  begin  to  retransfe'r  NRC  general- 
licensed  commodities  to  embargoed 
countries  in  violation  of  Part  110.  the 
Commission  would  clearly  have  grounds 
to  consider  placing  the  USSR  on  the 
restricted  or  embargoed  country  lists. 

3.  Mr.  Nemethy  asked  what  would 
prevent  the  USSR,  or  any  other  country, 
from  retransferring  any  NRC-licensed 
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export  to  a  third  country  without 
obtaining  DOE  approval  as  required  by 
S  110.6. 

The  Commission  acknowledges  that 
foreign  countries  could  subvert  U.S. 
export  controls  by  diverting  NRC- 
licensed  exports  from  their  original 
intended  end  use.  There  are  actions  that 
the  U.S.  Government  can  take,  and  has 
taken,  however,  to  counter  these 
concerns.  For  exports  of  proliferation 
significance,  such  as  exports  of  reactors 
and  significant  quantities  of  special 
nuclear  material,  exports  must  be  made 
under  formal  agreements  for 
cooperation  which  contain  explicit 
requirements  for  obtaining  the  prior 
consent  of  the  U.S.  Government  before 
retransfers  of  U.S.-origin  material  can 
take  place.  As  a  result,  any 
unauthorized  retransfer  would  be  a 
violation  of  the  terms  of  the  agreement 
and  grounds  for  taking  appropriate 
diplomatic  action  including  cessation  of 
further  nuclear  cooperation.  For  less 
significant  commodities,  the  primary 
means  for  controlling  reexports  is 
through  the  export  licensee.  The 
Commission  has  the  authority  to  impose 
appropriate  sanctions  on  such  licensees 
in  cases  of  violations  of  any  export 
license  terms.  In  addition,  the 
Commission  could  refuse  to  issue  any 
new  licenses  for  export  to  countries 
which  permit  the  unauthorized 
retransfer  of  NRC-licensed  commodities 
to  third  countries.  To  date,  the 
Commission  is  not  aware  of  any 
examples  of  the  unauthorized  retransfer 
by  any  country  of  any  NRC-licensed 
commodity. 

4.  Mr.  Nemethy  asked,  with  reference 
to  the  proposed  general  license  in 
S  110.21,  what  would  prevent  an 
exporter  from  exporting  material  for  use 
in  the  specified  proscribed  sensitive 
activities  and  then  later  denying  that  he 
had  any  advance  knowledge  of  the 
activities. 

The  Commission  recognizes  that  in 
certain  instances  it  may  be  difficult  to 
establish  that  a  violation  is  willful.  This 
is  particularly  the  case  with  respect  to 
the  proposed  end  use  restrictions  in 
§  110.21.  Because  of  this  situation,  the 
Commission  has  limited  severely  the 
quantities  and  forms  of  materials  that 
may  be  exported  under  a  general  license 
so  that,  even  in  the  case  of  a  deliberate 
violation,  the  proliferation  risk  would  be 
minimal. 

The  Atomic  Industrial  Forum  (AIF). 
AlF  was  generally  in  favor  of  the 
proposed  amendments.  It  commented 
that  reactor  pressure  tubes  should  be 
eligible  for  export  under  the  proposed 
general  license  in  S  110.26. 

The  Commission  agrees  with  AIF's 


comment  that  reactor  pressure  tubes  are 
eligible  for  export  under  the  proposed 
general  license  in  9  110.26  and  the  final 
rule  has  been  correspondingly  modified. 
The  Commission  also  notes  AIF's 
suggestion  that  NRC  replace  DOE  as  the 
agency  responsible  for  obtaining  official 
assurance  letters  from  foreign 
governments  with  respect  to  proposed 
nuclear  exports.  The  Commission  plans 
to  consult  further  with  the  Executive 
Branch  on  this  matter. 

The  Department  of  Energy  (DOE). 
DOE  raised  questions  concerning  the 
proposed  general  license  for  the  export 
of  Neptunium-237. 

After  consultation  with  DOE  and  the 
other  Executive  Branch  agencies,  it  was 
concluded  that  it  would  be  appropriate 
to  adopt  a  limited  Neptunium-237 
general  license  which  will  permit  the 
export  of  up  to  1  gram  per  shipment  and 
10  grams  per  year  to  any  one  country. 
The  previously  proposal  general  license 
would  have  permitted  the  export  of  up 
to  1  kilogram  of  Neptunium-237  per  year 
to  any  one  country. 

The  Petroleum  Equipment  Suppliers 
Association  (PESA).  PESA  claimed  that 
the  proposed  general  license  for  the 
export  of  Americium-241  could  place 
undesirable  constraints  on  the 
development  of  oil  and  gas  resources 
around  the  world  and  recommended 
that  the  general  Ucense  be  modified. 

The  Commission  has  consulted  with 
the  Executive  Branch  on  this  matter  and 
agreement  has  been  reached  to  modify 
the  proposed  general  license  to  permit 
exports  of  Americium-241  when 
contained  in  petroleum  exploration 
equipment  in  quantities  of  up  to  20 
curies  per  device  and  200  curies  per  year 
to  countries  listed  in  9  110.28.  This 
modification  will  permit  the  unrestricted 
export  of  Americium-241  for  the  oil  and 
gas  exploration  purposes  cited  by  PESA. 

3M  Company.  3M  objected  to  the 
revised  general  license  in  9  110.23(a)(4) 
because  it  would  revoke  the  provisions 
of  the  former  general  Ucense  in 
9  110.24(c)(4)  which  permitted  the 
essentially  unrestricted  export  of 
polonium-210  in  static  eliminators. ' 

The  restriction  on  static  eliminator 
exports  was  unintentional.  The 
Commission  has  consulted  with  the 
Executive  Branch  and  agreement  has 
been  reached  to  reinstate  the  former 
general  license  which  will  permit  the 
continued  export  under  general  license 
of  polonium-210  when  contained  in 
static  eliminators.  In  addition,  the 
Executive  Branch  has  requested 
additional  time  to  review  the  proposed 
general  license  for  the  export  of 
polonium-210  when  not  incorporated  in 
static  eliminators.  Accordingly,  that 


proposed  general  license  will  not  be 
adopted  at  this  time. 

Miscellaneous.  The  proposed 
language  covering  end  use  restrictions 
on  general  licenses  in  99  110.21(b)  and 
110.22(b)  has  been  moved  to  9  110.20(d) 
so  that  the  restrictions  now  apply  to  all 
exports  under  general  license.  The 
proposed  general  license  for  the  export 
of  nuclear  grade  graphite  has  been 
modified  to  make  it  simpler  and  clearer. 
The  list  of  restricted  destinations  in 
S  110.29  has  been  updated.  Finally,  the 
definition  of  a  "person"  in  9  110.2  has 
been  revised  to  specify  that  with 
respect  to  imports.  DOE  is  not  defined 
as  a  person. 

Note. — DOE  has  separate  statutory 
authority  to  import  nuclear  equipment  and 
material.  As  a  result  of  this  latter  change,  the 
proposed  DOE  contractor  import  exemption 
in  i  110.11  is  no  longer  necessary  and  it  has 
t>een  deleted.  The  Commission  has  concluded 
that  the  amendments  are  not  inimical  to  the 
common  defense  and  security,  do  not 
constitute  an  unreasonable  risk  to  the  public 
health  and  safety,  and  will  not  result  in  any 
activity  which  adversely  affects  the 
environment.  Furthermore,  the  amendments 
are  consistent  with  the  Atomic  Energy  Act  of 
1954,  88  amended  by  the  Nuclear  Non- 
proliferation  Act  of  197&  and  do  not  conflict 
with  the  safeguards  criteria  of  the 
International  Atomic  Energy  Agency. 

The  amendments  are  not  inconsistent 
with  the  obligations  of  the  United  States 
under  any  treaty  or  international 
arrangement,  including  the  Treaty  on  the 
Non-Proliferation  of  Nuclear  Weapons. 

Comparison  of  Former  Requiatk)ns  With 
New  Changes 
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Environmental  Impact:  Categorical 
ExclastoB 

The  NRC  has  determined  that  these 
amendments  are  a  categorical  exclusion 
under  10  CFR  51.22(c)(1).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  these 
amendments. 

Paperwork  ReductioD  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  number  3150-0027. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  This  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room.  1717  H 
Street  NW,  Washington,  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  Marvin  R.  Peterson,  Office  of 
International  Programs,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  telephone  (301)  492-4599. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  e05(b)), 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  except  to 
reduce  the  regulatory  burden  on 
licensees  by  reducing  significantly  the 
number  of  specific  license  applications 
required.  It  is  estimated  that,  among  the 
approximately  125  exporters/importers 
affected,  the  number  of  specific  license 
applications  per  year  will  be  reduced 
from  about  450  to  200.  Assuming  an 
average  of  one  hour  to  prepare  an 
application,  this  will  reduce  the  cost  to 
the  public  from  about  $27,000  to  $12,000 
per  year. 

List  of  Subjects  in  10  CFR  Part  110 

Administrative  practice  and 
procedures.  Classified  information. 
Export  Import,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Penalty.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment. 

Under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  5 
U.S.C.  552  and  553.  the  following 
amendments  to  10  CFR  Part  110  are 


published  as  a  document  subject  to 
codification. 

PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  FACILITIES  AND  MATERIAL 

1.  The  authority  citation  for  Part  110  is 
revised  to  read  as  follows: 

Authority:  Sec.  51.  53.  54,  57.  63.  64.  65.  81. 
82.  103.  104,  109.  111.  126. 127.  128, 12a  161, 
181.  182. 183. 187, 189.  68  Stat.  929.  930.  931. 
932.  933.  936.  937,  948.  953.  954.  955.  956.  as 
amended  (42  U.S.C.  2071,  2073.  2074.  2077, 
2092-2095,  2111,  2112.  2133,  2134.  2139.  2139a, 
2141,  2154-2158.  2201.  2231-2233.  2237.  2239); 
sec.  201.  88  Slat.  1242.  as  amended  (42  U.S.C^ 
5841). 

Sec.  110.1(b](2]  also  issued  under  Pub.  L 
96-533,  94  Stat.  3138  (22  U.S.C.  2403).  Section 
110.11  also  issued  under  sec.  122.  68  Stat  939 
(42  U.S.C.  2152)  and  sees.  54c.  and  S7d..  88 
Stat.  473,  475  (42  U.S.C.  2074.  2077).  Sec. 
110.21  also  issued  under  sec.  54c.,  88  Stat.  473 
(42  U.S.C.  2074).  Sec  110.50(b)(3)  also  issued 
under  sec.  123.  92  Stat.  142  (42  U.S.C.  2153). 
Sec.  110.51  also  issued  under  sec.  184.  68  Stat. 
954,  as  amended  (42  U.S.C  2234).  Sec  110.52  . 
also  issued  under  sec  186.  68  Stat.  955  (42 
U.S.C.  2236).  Sees.  110.80-110.113  abo  issued 
under  5  U.S.C.  552.  554.  Sees.  1 10.1 30-1  ia  135 
also  issued  under  5  U.S.C.  553. 

For  the  purposes  of  sec  223.  68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  SS  na20-lia29. 
110.5a  and  110.120-110.129  also  issued  under 
sees.  161b.  and  i..  68  Stat.  948.  949,  as 
amended  (42  U.S.C.  2201  (b)  and  (i):  and 
§  110.53  also  issued  under  sec.  161o..  68  Stat. 
950.  as  amended  (42  U.S.C  2201(o)]. 

2.  The  table  of  contents  of  Subparts  A 
through  E  of  Part  110  is  revised  to  read 
as  follows: 

Subpart  A — General  Provisions 

Sec. 

110.1  Purpose  and  scope. 

110.2  Definitions. 

110.3  Interpretations. 

110.4  Inquiries. 

110.5  License  requirements. 

110.6  Retransfers. 

110.7  Information  collection  requirements: 
OMB  approval. 

110.8  List  of  nuclear  equipment  and  material 
under  NRC  export  licensing  authority. 

110.9  List  of  nuclear  equipment  and  materia) 
under  NRC  import  licensing  authority. 

Subpart  B — Exemptions 

110.10  General 

110.11  Export  of  IAEA  safeguard  samples. 

Subpart  C — General  Licenses 

110.20  General. 

110.21  Export  of  special  nuclear  material. 

110.22  Export  of  source  material. 

110.23  Export  of  byproduct  material. 

110.24  Export  of  deuterium. 

110.25  Export  of  nuclear  grade  graphite. 

110.26  Export  of  nuclear  reactor  components. 

110.27  Imports. 

110.28  Embargoed  destinations. 

110.29  Restricted  destinations. 
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Subpart  D— AppNeations  for  Specific 
Licenses 

Sec. 

110.30  Fihng  license  applications. 

110.31  Information  required  in  license 
applications. 

Subpart  E— Review  of  Ucensa  Applications 

110.40  Commission  review. 

110.41  Executive  Branch  review. 

110.42  Export  licensing  criteria. 

110.43  Physical  security  standards. 

110.44  Issuance  or  denial  of  licenses. 

110.45  Conduct  resulting  in  termination  of 
nuclear  exports. 

•         *         *         *         • 

SubfMrt  A— GMMral  Provlslofw 

3.  Section  110.1  is  revised  to  read  as 
follows: 

S  110.1    Purpose  and  scope. 

(a)  The  regulations  in  this  part 
prescribe  licensing,  enforcement,  and 
rulemaking  procedures  and  criteria, 
under  the  Atomic  Energy  Act,  for  the 
export  for  nuclear  equipment  and 
material,  as  set  out  in  S  110.8,  and  the 
import  of  nuclear  equipment  and 
material,  as  set  out  in  S  110.9. 

(b)  The  regulations  in  this  part  apply 
to  all  persons  in  the  United  States 
except:  (1)  The  Departments  of  Defense 
and  Energy  for  activities  authorized  by 
sections  54,  65,  82,  and  91  of  the  Atomic 
Energy  Act.  except  when  the 
Department  of  Energy  seeks  an  export 
license  under  section  111  of  the  Atomic 
Energy  Act;  (2)  persons  who  export 
uranium  depleted  in  the  isotope  235  and 
incorporated  in  defense  articles  or 
commodities  solely  to  take  advantage  of 
high  density  or  pyrophoric 
characteristics,  as  authorized  by  section 
110  of  the  International  Security  and 
Development  Cooperation  Act  of  1980.' 
and  (3)  persons  who  import  deuterium, 
nuclear  grade  graphite  or  nuclear 
equipment  other  than  production  or 
utilization  facilities. 

4.  Section  110.2  is  amended  by:  (1) 
Removing  the  paragraph  designations  of 
the  definitions;  (2)  removing  the 
definitions  of  "Agreement  State." 
"Depleted  uranium,"  "Energy 
Reorganization  Act";  "Government 
agency,"  "Nuclear  equipment."  and 
"Nuclear  material;"  (3)  revising  the 
definitions  of  "Classified  information," 
"General  license,"  "Nuclear  grade 
graphite  and  "Person;"  and  (4)  adding,  in 
appropriate  alphabetical  order, 
definitions  for  "IAEA"  and  "NPT."  The 
added  and  revised  definitions  read  as 
follows: 

'  These  exports  are  subject  to  the  controls  of  the 
Stale  Department  and  the  Commerce  Department 
under  the  general  authority  of  the  Arms  Export 
Control  Act  and  the  Export  Administration  Act.  The 
Commerce  ITepartment  also  has  export  licensing 
authority  over  additional  nuclear-related 
commodities,  such  as  advanced  computers,  bulk 
zirconium  and  l>erylllum. 


§110^    Definitions. 

"Classified  information"  means 
National  Security  Information  classified 
under  Executive  Order  12356. 


"General  license"  means  an  export  or 
import  license  effective  without  the 
filing  of  a  specific  application  with  the 
Commission  or  the  issuance  of  licensing 
documents  to  a  particular  person. 

•  *        *        *        * 

"IAEA"  means  the  International 
Atomic  Energy  Agency. 

•  *        *        •        * 

"NPT"  means  the  Treaty  on  the  Non- 
Proliferation  of  Nuclear  Weapons  (TIAS 

6839). 

•  *         *         *         « 

"Nuclear  grade  graphite"  means 
graphite  with  a  boron  equivalent  content 
of  less  than  5  parts  per  million  and 
density  greater  than  1.5  grams  per  cubic 
centimeter. 


"Person"  means  any  individual, 
corporation,  partnership,  firm, 
association,  trust,  estate,  institution, 
group,  Government  agency  other  than 
the  Commission  or,  with  respect  to 
imports,  the  Department  of  Energy;  and 
State  or  political  entity  within  a  State; 
any  foreign  government  or  political 
entity  of  such  government;  and  any 
authorized  representative  of  the 
foregoing. 
•        *        *        •        * 

5.  Section  110.4  is  revised  to  read  as 
follows: 

§110.4    Inquiries. 

Inquiries  concerning  this  part  should 
be  addressed  to  the  Office  of  the 
Assistant  Director  for  Export/Import 
and  International  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555  (telephone  (301) 
492-4599  Or  492-7984). 

6.  Section  110.5  is  revised  to  read  as 
follows: 

§  1 10.5    Ucense  requirentents. 

Except  as  provided  under  Subpart  B. 
no  person  may  export  any  nuclear 
equipment  or  material  listed  in  §  110.8. 
or  import  any  nuclear  equipment  or 
material  listed  in  S  110.9.  unless 
authorized  by  a  general  or  specific 
license  issued  under  this  part. 

7.  Section  110.6  is  revised  to  read  as 
follows: 

§110.6    Retransfers. 

(a)  Retransfer  of  any  nuclear 
equipment  or  material  listed  in  S  110.8. 
including  special  nuclear  material 
produced  through  the  use  of  U.S.-origin 


source  material  or  special  nuclear 
material,  requires  authorization  by  the 
Department  of  Energy,  unless  the  export 
to  the  new  destination  is  authorized 
under  a  specific  or  general  license  or  an 
exemption  from  licensing  requirements. 
Under  certain  agreements  for 
cooperation,  Department  of  Energy 
authorization  is  also  required  for  the 
retransfer  of  special  nuclear  material 
produced  through  the  use  of  non-U.S.- 
supplied  nuclear  material  in  U.S.- 
supplied  utilization  facilities. 

(b)  Requests  for  authority  to  retransfer 
are  processed  by  the  Department  of 
Energy,  Office  of  International  Nuclear 
and  Non-Proliferation  Policy. 
Washington.  D.C.  20585. 

8.  Section  110.8  is  redesignated  as 

S  110.7  and  revised  to  read  as  follows: 

§110.7    Information  collection 
requirements:  OMB  approval 

The  Nuclear  Regulatory  Commission 
has  submitted  the  information  collection 
requirements  contained  in  this  part  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  as  required  by  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  OMB  has  approved 
the  information  collection  requirements 
in  §§  110.26, 110.30, 110.31. 110.50  and 
110.53  under  control  number  3150-0036, 
and  has  approved  the  use  of  Form  NRC- 
7.  as  referenced  in  S  110.30.  under 
control  number  3150-0027.  No  other 
information  collection  requirements  are 
contained  in  Part  110. 

9.  A  new  §  110.8  is  added  to  read  as 
follows: 

§  1 10.t    Ust  of  Nuclear  equipment  and 
material  under  NRC  export  Hcensing 
authority. 

(a)  Nuclear  reactors  and  parts  and 
components  for  nuclear  reactors  as 
follows: 

(1)  Reactor  pressure  vessels.  i.e., 
metal  vessels,  as  complete  units  or 
major  shop-fabricated  parts,  specially 
designed  or  prepared  to  contain  the  core 
of  a  nuclear  reactor  and  capable  of 
withstanding  the  operating  pressure  of 
the  primary  coolant. 

(2)  On-line  (e.g..  CANDU)  reactor  hiel 
charging  and  discharging  machines.  Le., 
manipulative  equipment  specially 
designed  for  inserting  or  removing  fuel 
in  an  operating  nuclear  reactor. 

(3)  Reactor  control  rods,  i.e.,  rods 
specially  designed  or  prepared  for  the 
control  of  the  reaction  rate  in  a  nuclear 
reactor. 

(4)  Reactor  primary  coolant  pumps, 
i.e..  pumps  specially  designed  or 
prepared  for  circidating  the  primary 
coolant  in  a  nuclear  reactor. 
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(5)  Reactor  pressure  tubes.  i.e..  tubes 
specially  designed  or  prepared  to 
contain  fuel  elements  and  the  prinuiy 
coolant  in  a  nuclear  reactor  at  an 
operating  pressure  in  excess  of  SO 
atmospheres. 

(6)  Zirconiom  tubes.  Le.,  zirconium 
metal  and  alloys  in  the  form  of  tubes  or 
assemblies  of  tubes  specially  designed 
or  prepared  for  use  in  a  nuclear  reactor. 

(7)  Reactor  internals.  e.g.,  core  support 
structures,  control  and  rod  guide  tubes, 
thermal  shields,  baffles,  core  grid  plates 
and  diffuser  plates  specially  designed  or 
prepared  for  use  in  a  nuclear  reactor. 

(8)  Reactor  control  rod  drive 
mechanisms,  including  detection  and 
measuring  equipment  to  determine  flux 
levels. 

(9)  Any  other  components  specially 
designed  or  prepared  for  use  in  a 
nuclear  reactor  or  in  an|y  of  the 
components  described  ki  this  paragraph. 

(b)  Plants  for  the  separation  of  the 
isotopes  of  soiirce  material,  special 
nuclear  material  or  lithipm,  and 
components  for  those  plants  as  follows:* 

(1)  Uranium  hexafluoride  (UFe) 
corrosion  resistant  valves. 

(2)  Units  capable  of  separating 
isotopes  of  source  material,  special 
nuclear  material  or  Hthium.  such  as:  (i) 
Gas  centrifuges,  (ii)  jet  nozzle 
separation  units,  (iii)  vortex  separation 
units,  and  (iv)  laser  isotope  separation 
units. 

(3)  Uranium  hexafluoride  (UFs) 
corrosion  resistant  axial  or  centrifugal 
compressors  and  specially  designed  or 
prepared  seals  for  those  compressors. 

(4)  Gaseous  diffusion  barriers 
specially  designed  or  prepared  for  use  in 
separating  isotopes  of  source  material, 
special  nuclear  material  or  lithium. 

(5)  Gaseous  diffuser  housings 
specially  designed  or  prepared  for  use  in 
plants  for  separating  isotopes  of  source 
material,  special  nuclear  material  or 
lithium. 

(6)  Heat  exchangers  specially 
designed  or  prepared  for  use  in  gaseous 
diffusion  plants. 

(7)  Any  other  components  specially 
designed  or  prepared  for  use  in  an 
isotope  separation  plant  or  in  any  of  the 
components  described  in  this  paragraph. 

(c)  Plants  for  the  reprocessing  of 
irradiated  nuclear  reactor  fuel  elements 
and  components  for  those  plants  as 
follows: 

(1)  Fuel  element  chopping  machines, 
i.e..  remotely  operated  equipment 
specially  designed  or  prepared  to  cut. 


*  See  Appendix  A  for  a  detailed  litting  of  the 
componenti  of  a  gaa  cenlrifufe  enrichment  plant 
which  have  been  interpreted  to  be  covered  by  the 
^neral  entries  hi  thi*  paragraph. 


chop  or  shear  irradiated  nuclear  reactor 
fuel  assemblies,  bundles,  or  rods. 

(2)  Criticality  safe  tanks,  Le..  small 
diameter,  annular  or  slab  tanks  specially 
designed  or  prepared  for  the  dissolution 
of  irradiated  nuclear  reactor  fuel. 

(3)  Countercurrent  solvent  extractors 
specially  designed  or  prepared  for  use  in 
a  reprocessing  plant. 

(4)  Process  control  instrumentation 
specially  designed  or  prepared  for 
monitoring  or  controlling  the  processing 
of  material  in  a  reprocessing  plant. 

(5)  Any  other  components  specially 
designed  or  prepared  for  use  in  a 
reprocessing  plant  or  in  any  of  the 
components  described  in  this  paragraph. 

(d)  Plants  for  the  fabrication  of 
nuclear  reactor  fuel  elements  and 
specially  designed  or  prepared  parts  and 
components  for  those  plants. 

(ej  Plants  for  the  production  of  heavy 
water,  deuterium  and  deuterium 
compounds,  and  specially  designed  or 
prepared  parts  and  components  for 
those  plants. 

(f]  Special  nuclear  materiaL 

(g)  Source  material, 
(h)  Byproduct  material, 
(i)  Deuterium. 

(j)  Nuclear  grade  graphite. 

10.  A  new  {  110.9  is  added  to  read  as 

follows: 

S  1 10.9    List  of  nuclear  equipment  and 
material  under  NRC  Import  licensing 
authority. 

(a)  Production  and  utilization 
facilities. 

(b)  Special  nuclear  material. 

(c)  Source  material. 

(d)  Byproduct  material. 

11.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B — Exemptions 

§110.10    GeneraL 

(a)  In  response  to  a  request  or  on  its 
own  initiative,  the  Commission  may 
grant  an  exemption  from  the  regulations 
in  this  part,  if  it  determines  that  the 
exemption — 

(1)  Is  authorized  by  law; 

(2)  Is  not  ininucal  to  the  common 
defense  and  security:  and 

(3)  Does  not  constitute  an 
unreasonable  risk  to  the  public  health 
and  safety. 

(b)  An  exemption  from  statutory 
licensing  requirements,  as  authorized  by 
sections  57d,  62,  and  81  of  the  Atomic 
Energy  Act,  will  be  granted  only  after 
coordination  with  the  Executive  Branch 
and  after  completion  of  rulemaking 
proceedings  under  Subpart  L. 

(c)  The  granting  of  an  exemption  does 
not  relieve  any  person  from  complying 
with  the  regulations  of  other 


Government  agencies  appHcable  to 

exports  or  imports  under  their  authority. 

§110.11    Export  ollAEA  safeguards 
samples. 

A  person  is  exempt  from  the 
requirements  for  a  license  to  export 
special  nuclear  material  set  forth  in 
sections  53  and  54d.  of  the  Atomic 
Energy  Act  and  from  the  regulations  in 
this  part  to  the  extent  that  the  person 
exports  special  nuclear  material  in 
IAEA  safeguards  samples,  if  the  samples 
are  exported  in  accordance  with 
S  75.42(e)(l]  of  this  chapter,  or  a 
comparable  Department  of  Energy  order, 
and  are  in  quantities  not  exceeding  a 
combined  total  of  100  grams  of 
contained  plutonium,  U-233  and  U-235 
per  facility  per  year.  This  exemption 
does  not  relieve  any  person  from 
complying  with  Parts  71  or  73  of  this 
chapter  or  any  Commission  order 
pursuant  to  section  201(a)  of  the  Energy 
Reorganization  Act  of  1974  (42  U.S.C. 
5841(a)). 

12.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C— Gefieral  Licenses 

§110.20    General 

(a)  In  response  to  a  petition  or  on  its 
own  initiative,  the  Commission  may 
issue  a  general  license  for  export  or 
import  if  it  determines  that  any  exports 
or  imports  made  under  the  general 
license  will  not  be  inimical  to  the 
common  defense  and  security  or 
constitute  an  unreasonable  risk  to  the 
pubUc  health  and  safety  and  otherwise 
meet  applicable  statutory  requirements. 

(b)  All  general  licenses  will  be 
coordinated  with  the  Executive  Branch 
and  will  be  subject  to  rulemaking 
proceedings  under  Subpart  L 

(c)  A  general  license  does  not  relieve 
a  person  from  complying  with  the 
regulations  of  other  Government 
agencies  applicable  to  exports  or 
imports  under  their  authority. 

(d)  A  general  license  for  export  may 
not  be  used  if  the  exporter  knows,  or  has 
reason  to  believe,  that  the  material  will 
be  used  in  any  activity  related  to  isotope 
separation,  chemical  reprocessing, 
heavy  water  production  or  the 
fabrication  of  nuclear  fuel  containing 
plutonium,  unless  these  activities  are 
generically  authorized  under  an 
appropriate  agreement  for  cooperation. 

(e)  As  specified  in  §§  110.21  through 
110.26,  only  certain  countries  are  eligible 
to  receive  imports  of  material  or 
equipment  under  NRC  general  license.  ' 
The  Commission  will  closely  monitor 
these  countries  and  may  at  any  time 
remove  a  country  from  its  general 
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license  eligibility  in  response  to 
significant  adverse  developnients  in  the 
country  involved.  A  key  factor  in  this 
regard  is  the  nonproliferation 
credentials  of  the  importing  country. 

§  1 10.21    Export  of  special  nuciaar 


(a)  A  general  license  is  issued  to  any 
person  to  export  the  following  to  any 
country  not  listed  in  S  110.28: 

(1)  Low-enriched  uranium  as  residual 
contamination  (17.5  parts  per  million  or 
less)  in  any  item  or  substance. 

(2)  Plutonium  containing  80  percent  or 
more  by  weight  of  plutonium-238  in 
cardiac  pacemakers. 

(3)  Special  nuclear  material  in  sensing 
components  in  instruments,  if  no  more 
than  3  grams  of  enriched  uranium  or  0.1 
gram  of  plutonium  or  U-233  are 
contained  in  each  sensing  component. 

(b)  A  general  license  is  issued  to  any 
person  to  export  the  following  to  any 
country  not  listed  in  S  110.28  or  9  110.29: 

(1)  Special  nuclear  material  in 
individual  shipments  of  0.001  effective 
kilograms  or  less  (e.g.,  1.0  gram  of 
plutonium,  U-233  or  U-235,  or  10 
kilograms  of  1  percent  enriched 
uranium).  No  person  may  export  more 
than  0.1  effective  kilogram  per  year  to 
any  one  country. 

(2)  Special  nuclear  material  in  fuel 
elements  as  replacements  for  damaged 
or  defective  unirradiated  fuel  elements 
previously  exported  under  a  specific 
license,  subject  to  the  same  terms  as  the 
original  export  license  and  the  condition 
that  the  replaced  fuel  elements  must  be 
returned  to  the  United  States  within  a 
reasonable  time  period. 

§  1 10.22    Export  of  source  material. 

(a)  A  general  hcense  is  issued  to  any 
person  to  export  the  following  to  any 
country  not  listed  in  S  110.28: 

(1)  Uranium  or  thorium  in  any 
substance  in  concentrations  of  less  than 
0.05  percent  by  weight 

(2)  Thorium  in  incandescent  gas 
mantles  or  in  alloys  in  concentrations  of 
5  percent  or  less. 

(b)  A  general  license  is  issued  to  any 
person  to  export  uranium  or  thorium  in 
individual  shipments  of  10  kilograms  or 
less  to  any  country  not  listed  in  1 110.28 
or  S  110.29.  No  person  may  export  more 
than  1.000  kilograms  per  year  to  any  one 
country. 

(c)  A  general  license  is  issued  to  any 
person  to  export  uranium  or  thorium  in 
individual  shipments  of  1  kilogram  or 
less  to  any  country  listed  in  S  110.29.  No 
person  may  export  more  than  100 
kilograms  per  year  to  any  one  country. 


§110.23    Export  of  byproduct  HiaterieL 

(a)  A  general  license  is  issued  to  any 
person  to  export  the  following  to  any 
country  not  listed  in  9  110.28: 

(1)  All  byproduct  material,  except 
tritium,  polonium-210,  neptunium-237, 
and  americium-241. 

(2)  Tritium  in  luminescent  light 
sources  in  individual  shipments  of  10,000 
curies  or  less. 

(3)  Tritium  in  any  dispersed  form  (i.e., 
not  in  bulk  gaseous  form)  in  individual 
shipments  of  100  curies  or  less.  A  person 
may  not  export  more  than  1,000  curies 
per  year  to  any  one  country. 

(4)  Polonium-210  in  individual 
shipments  of  100  curies  or  less  when 
contained  in  static  eliminators. 

(5)  Neptunium-237  in  individual 
shipments  of  1  gram  or  less.  No  person 
may  export  more  than  10  grams  per  year 
to  any  one  country. 

(b)  A  general  license  is  issued  to  any 
person  to  export  americium-241  to  any 
country  not  listed  in  9  110.28,  except 
that  exports  of  americium-241  exceeding 
one  curie  per  shipment  or  100  curies  per 
year  to  countries  listed  in  9  110.29 — 

(1)  Must  be  contained  in  petroleum 
exploration  equipment  in  quantities  not 
exceeding  20  curies  per  device:  and 

(2)  May  not  exceed  200  curies  per  year 
to  any  one  country. 

(c)  A  general  license  is  issued  to 
export  tritium  in  bulk,  undispersed  form 
in  individual  shipments  of  100  curies  or 
less  to  any  country  not  listed  in  9  110.28 
or  9  110.29.  No  person  may  export  more 
than  10,000  curies  per  year  to  any  one 
country. 

§110.24    Export  Of  deuterium. 

(a)  A  general  license  is  issued  to  any 
person  to  export  deuterium  in  individual 
shipments  of  10  kilograms  or  less  (50 
kilograms  of  heavy  water)  to  any 
country  not  listed  in  9  110.28  or  9  110.29. 
No  person  may  export  more  than  200 
kilograms  (1000  kilograms  of  heavy 
water)  per  year  to  any  one  country. 

(b)  A  general  license  is  issued  to  any 
person  to  exf>ort  deuterium  in  individual 
shipments  of  1  kilogram  or  less  (5 
kilograms  of  heavy  water)  to  any 
country  listed  in  9  110.29.  No  person 
may  export  more  than  5  kilograms  (25 
kilograms  of  heavy  water)  per  year  to 
any  one  country. 

§110.25    Export  of  nudear  grade  graphite. 

(a)  A  general  license  is  issued  to  any 
person  to  export  bulk  nonfabricated 
nuclear  grade  graphite  in  individual 
shipments  of  100  kilograms  or  less  to 
any  country  not  listed  in  9  110.28.  No 
person  may  export  more  than  2.000 
kilograms  per  year  to  any  one  country. 

(b)  A  general  license  is  issued  to  any 
person  to  export  nuclear  grade  graphite 


in  fabricated  nonnuclear-related 
commercial  products  to  any  country  not 
listed  in  9  lia28,  except  that  graphite 
electrodes  weighing  more  than  1 
kilogram  per  electrode  may  not  be 
exported  to  any  country  listed  in 
9  110.29.  Fabricated  products  are  those 
in  final  manufactured  form  except  for 
detailed  maching  and  other  final  steps 
necessary  for  the  intended  end  use  of 
the  product. 

§  1 10.26    Export  of  nudear  reactor 
components. 

(a)  A  general  license  is  issued  to  any 
person  to  export  any  nuclear  reactor 
component,  listed  in  9  110-8  (a)(5) 
through  (a)(9),  for  use  in  any  light  or 
heavy  water-moderated  power  or 
research  reactor  in  any  of  the  following 
countries: 


Canada 

Philippines 

EURATOM  » 

Spain 

Indonesia 

Sweden 

Japan 

Switzerland 

South  Korea 

Taiwan 

'Belgium.  Denmark.  Prance,  Greece. 
Ii^Iand,  Italy.  Luxembourg,  the  Netherlands, 
the  United  Kingdom  and  West  Germany. 

(b)  This  general  license  does  not 
authorize  the  export  of  essentially 
complete  reactors  through  piecemeal 
exports  of  facility  components.  When 
individual  exports  of  components  would 
amount  in  the  aggregate  to  export  of  an 
essentially  complete  nuclear  reactcv,  a 
facility  export  license  is  required. 

(c)  Persons  making  exports  under  the 
general  license  established  by 
paragraph  (a)  of  this  section  shall 
submit  by  February  1  of  each  year  one 
copy  of  a  report  of  all  components 
shipped  during  the  previous  calendar 
year.  This  report  must  include: 

(1)  A  description  of  the  components 
keyed  to  the  categories  listed  in 

9  110.8(a). 

(2)  Approximate  shipment  dates. 

(3)  A  list  of  recipient  countries  and 
endusers  keyed  to  the  items  shipped. 

§110.27    Imports. 

A  general  license  is  issued  to  any 
person  to  import  byproduct,  source  or 
special  nuclear  material,  other  than  100 
kilograms  or  more  of  irradiated  fuel  if 
the  consignee  is  authorized  to  possess 
the  material  under  (a)  A  contract  with 
the  Department  of  Energy  or  (b)  an 
exemption  from  licensing  requirements 
issued  by  the  Commission  or  a  general 
or  specific  license  issued  by  the 
Commission  or  a  State  with  which  the 
Commission  has  entered  into  an 
agreement  under  section  274b.  of  the 
Atomic  Energy  Act.  Importers  of  special 
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nuclear  material  under  this  general 
license  shall  provide  advance 
notincation  of  imports  to  the 
Commission  as  specified  in  S  73.27  of 
this  chapter. 

SIKUS    Embargoed  dMtinitions. 

Cuba,  Kampuchea,  North  Korea, 
Vietnam. 

§110.29    ReslifclMl  tf9stinallons>. 


Afghanistan 

^      Ubya 

Albwiia 

Malawi 

Algeria 

Mauritania 

Andorra 

Mozambique 

Angola 

Niger 

Argentina 

Oman 

Bahrain 

Pakistan 

Belize 

Qatar 

Bhutan 

Saudi  Arabia 

Brazil 

Seychelles 

Burma 

South  Africa 

Chile 

SL  Kitts 

Comoros 

SL  Vincent  and  the 

Djilmuti 

Grenadines 

Equatorial  Guinea 

Syria 

Guyana 

Tanzania 

India 

United  Arab  Emirates 

Iran 

Vanuatu 

Iraq 

Yemen  Arab  Republic 

Urael 

Zambia 

Kiribati 

Zimbabwe 

Kuwait 

13.  Subpart  D 

is  revised  to  read  as 

follows: 

Subpart  D— Applications  for  Specific 

Licenses 

S11(U0    Filing  HcenM  applications. 

(a)  A  person  shall  file  a  license 
application  with  the  Assistant  Director 
for  Export /Import  and  International 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  or 
deliver  the  application  in  person  to  the 
Commission's  offices  at  1717  H  Street, 
NW.,  Washington,  DC. 

(b)  An  export  license  application 
shoiild  be  filed  on  Form  NRC  7  imless  it 
is  for  a  Hcense  to  export  a  production  or 
utilization  facility.  An  import  license 
application  and  a  production  or 
utilization  facility  export  Ucense 
application  should  be  Hied  by  letter. 
Upon  request  applications  may  be  filed 
by  telegram. 

(c)  Each  person  shall  provide  in  the 
license  application,  as  appropriate,  the 
information  speciRed  in  S  110.31.  The 
Commission  may  aUo  require  the 
submission  of  additional  information  if 
necessary  to  complete  its  review. 

(d)  A  consolidated  license  application 
may  be  filed  covering  multiple 
shipments. 

(e)  Information  in  a  previous  license 
application  may  be  incorporated  by 
reference. 

(f)  An  applicant  shall  withdraw  an 
application  whenever  it  is  no  longer 
needed.  The  Commission's  official  files 


retain  all  documents  related  to  a 
withdrawn  application. 

§  1 10.31    infonnation  rsquired  in  llcens* 
applications. 

(a)  Name  and  address  of  applicant. 

(b)  Name  and  address  of  supplier  of 
equipment  or  material. 

(c)  Country  of  origin  of  equipment  or 
material,  if  known. 

(d)  Names  and  addresses  of  all 
intermediate  and  ultimate  consignees, 
other  than  intermediate  consignees 
performing  shipping  services  only. 

(e)  Dates  of  proposed  first  and  last 
shipments. 

(f)  Description  of  the  equipment  or 
material  including,  as  appropriate,  the 
following: 

(1]  Maximum  quantity  of  material  in 
grams  or  kilograms  (curies  for  byproduct 
material]  and  its  chemical  and  physical 
form. 

(2)  For  enriched  uranium,  the 
maximum  weight  percentage  of 
enrichment  and  maximum  weight  of 
contained  U-235. 

(3)  For  nuclear  equipment,  total  dollar 
value. 

(4)  For  nuclear  reactors,  the  name  of 
the  facility  and  its  design  power  level. 

(5)  Description  of  end  use  by  all 
consignees  in  sufficient  detail  to  permit 
accurate  evaluation  of  the  justification 
for  the  proposed  export  or  import, 
including  the  need  for  shipment  by  the 
dates  specified. 

14.  Section  110.40  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  1 10.40.    Commission  review. 

*        •        *        •        * 

(b)  The  Commissioners  shall  review  a 
license  application  for  export  of  the 
following: 

(1)  A  production  or  utilization  facility. 

(2)  More  than  one  effective  kilogram 
of  high-enriched  uranium,  plutonium  or 
U-233. 

(3)  1,000  kilograms  or  more  of  heavy 
water  or  nuclear  grade  graphite. 

(4)  An  export  involving  assistance  to 
end  uses  related  to  isotope  separation, 
chemical  reprocessing,  heavy  water 
production,  advanced  reactors  or  the 
fabrication  of  nuclear  fuel  containing 
plutonium,  except  for  categories  of 
exports  approved  in  advance  by  the 
Commission  as  constituting  permitted 
incidental  assistance. 

(5)  The  initial  export  to  a  country 
since  March  10, 1978  of  source  or  special 
nuclear  material  for  nuclear  end  use. 

(6)  An  export  involving  over  (i)  10 
grams  of  plutonium.  U-233  or  high- 
enriched  uranium;  (ii)  1  effective 
kilogram  of  low-enriched  uranium;  (iii) 
250  kilograms  of  source  material,  heavy 


water  or  nuclear  grade  graphite;  or  (iv) 
1,000  curies  of  tritium,  to  any  country 
listed  in  {  110.28  or  S  110.29. 

(7)  Any  export  subject  to  special 
limitations  as  determined  by  the  staff  or 
a  majority  of  the  Commissioners. 
***** 

15.  Section  110.41  is  amended  by 
removing  paragraph  (d]  and  revising 
paragraph  (a)  to  read  as  follows: 

§  110.41    Executive  Brancti  review. 

(a)  A  license  application  for  export  of 
the  following  will  be  promptly 
forwarded  to  the  Executive  Branch  for 
review: 

(1)  A  production  or  utilization  facility. 

(2)  More  than  one  effective  kilogram 
of  high-enriched  uranium  or  10  grams  of 
plutonium  or  U-233. 

(3)  Deuterium,  nuclear  grade  graphite, 
or  over  100  curies  of  tritium. 

(4)  Source  or  special  nuclear  material 
to  be  exported  under  the  US-IAEA 
Agreement  for  Cooperation. 

(5)  An  export  involving  assistance  to 
end  uses  related  to  isotope  separation, 
chemical  reprocessing,  heavy  water 
production,  advanced  reactors  or  the 
fabrication  of  nuclear  fuel  containing 
plutonium,  except  for  categories  of 
exports  approved  in  advance  by  the 
Executive  Branch  as  constituting 
permitted  incidental  assistance. 

(6)  The  initial  export  of  nuclear 
material  or  equipment  to  a  foreign 
reactor. 

[7]  An  export  to  any  country  listed  in 
§  110.28  or  i  110.29. 

18)  An  export  subject  to  special 
limitations  as  determined  by  the 
Commission  or  the  Executive  Branch. 
***** 

16.  Section  110.42  is  revised  to  read  as 
follows: 

§  1 10.42    Export  licensing  criteria. 

(a)  The  review  of  license  applications 
for  the  export  for  peaceful  nuclear  uses 
of  production  or  utilization  facilities.* 


*  Exports  of  complete  nuclear  reactors,  complete 
reactor  pressure  vessels,  primary  coolant  pumps, 
control  rods  and  reactor  fuel  charging  and 
discharging  machines  are  subject  to  the 
comprehensive  export  criteria  in  1 110.42(a).  A 
complete  nuclear  reactor  includes  those  parts  and 
components,  as  specified  in  1 110.8{a),  which  are 
within  or  attached  directly  to  the  reactor  vessel, 
which  control  the  level  of  power  in  the  reactor  core, 
or  which  normally  contain  or  come  in  direct 
contract  with  or  control  the  primary  coolant  of  the 
reactor.  Nuclear  reactor  parts  and  components 
(other  than  complete  pressure  vessels,  primary 
coolant  pumps,  control  rods  or  fuel  charging  and 
discharging  machines)  when  exported  separately 
are  subject  to  the  export  criteria  in  1 110.42(b). 
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special  nuclear  material  and  source 
material  is  governed  by  die  following 
criteria: 

(1)  IAEA  safeguards  as  required  by 
Article  III  (2)  of  the  NPT  will  be  applied 
with  respect  to  any  such  facilities  or 
material  proposed  to  be  exported,  to  any 
such  material  or  facilities  previously 
exported  and  subject  to  the  applicable 
agreement  for  cooperation,  and  to  any 
special  nuclear  material  used  in  or 
produced  through  the  use  thereof. 

(2)  No  such  material  or  facilities 
proposed  to  be  exported  or  previously 
exported  and  subject  to  the  applicable 
agreement  for  cooperation,  and  no 
special  nuclear  material  produced 
through  the  use  of  such  material  or 
facilities,  will  be  used  for  any  nuclear 
explosive  device  or  for  research  on  or 

,  development  of  any  nuclear  explosive 
device. 

(3)  Adequate  physical  security 
measures  will  be  maintained  with 
respect  to  such  material  or  facilities 
proposed  to  be  exported  and  to  any 
special  nuclear  material  used  in  or 
produced  through  the  use  thereof. 
Physical  security  measures  will  be 
deemed  adequate  if  such  measures 
provide  a  level  of  protection  equivalent 
to  that  set  forth  in  S  110.43. 

(4)  No  such  material  or  facilities 
proposed  to  be  exported,  and  no  special 
nuclear  material  produced  through  the 
use  of  such  material,  will  be 
retransferred  to  the  jurisdiction  of  any 
other  country  or  group  of  countries 
unless  the  prior  approval  of  the  United 
States  is  obtained  for  such  retransfer. 

(5)  No  such  material  proposed  to  be 
exported  and  no  special  nuclear 
material  produced  through  the  use  of 
such  material  will  be  reprocessed,  and 
no  irradiated  fuel  elements  containing 
such  material  removed  from  a  reactor 
will  be  altered  in  form  or  content  unless 
the  prior  approval  of  the  United  States  is 
obtained  for  such  reprocessing  or 
alteration.  . 

(6)  With  respect  to  exports  of  such 
material  or  facilities  to  nonnuclear 
weapon  states.  IAEA  safeguards  will  be 
maintained  with  respect  to  all  peaceful 
activities  in.  under  the  jurisdiction  of,  or 
carried  out  under  the  control  of  such 
state  at  the  time  of  export.  This  criterion 
will  not  be  applied  if' the  Commission 
has  been  notified  by  the  President  in 
writing  that  failure  to  approve  an  export 
because  this  criterion  has  not  been  met 
would  be  seriously  prejudicial  to  the 
achievement  of  United  States 
nonproliferation  objectives  or  otherwise 
jeopardize  the  common  defense  and 
security,  in  which  case  the  provisions  of 
Section  128  of  the  Atomic  Energy  Act 
regarding  Congressional  review  will 
apply. 


(7)  The  proposed  export  of  a  facility  or 
of  more  than  0.003  effective  kilograms  of 
special  nuclear  material,  other  than 
plutonium  containing  80  percent  or  more 
by  weight  of  plutonium-238,  would  be 
under  the  terms  of  an  agreement  for 
cooperation. 

(8)  The  proposed  export  is  not 
inimical  to  the  common  defense  and 
security  and,  in  the  case  of  facility 
exports,  does  not  constitute  an 
unreasonable  risk  to  the  public  health 
and  safety  in  the  United  States, 

(b)  The  review  of  license  applications 
for  the  export  of  nuclear  equipment 
other  than  a  production  or  utilization 
facility,  and  for  deuterium  and  nuclear 
grade  graphite,  is  governed  by  the 
following  criteria: 

(1)  IAEA  safeguards  as  required  by 
Article  III  (2)  of  the  NPT  will  be  applied 
with  respect  to  such  equipment  or 
material. 

(2]  No  such  equipment  or  material  will 
be  used  for  any  nuclear  explosive  device 
or  for  research  on  or  development  of  any 
nuclear  explosive  device. 

(3)  No  such  equipment  or  material  will 
be  retransferred  to  the  jurisdiction  of 
any  other  country  or  group  of  countries 
without  tlie  prior  consent  of  the  United 
States. 

(4)  The  proposed  export  is  not 
inimical  to  the  common  defense  and 
security. 

(c)  The  review  of  Ucense  applications 
for  the  export  of  byproduct  material  and 
for  source  material  for  nonnuclear  end 
uses  is  governed  by  the  criterion  that  the 
proposed  export  is  not  inimical  to  the 
common  defense  and  security. 

17,  Section  110.43  is  revised  to  read  as 

follows: 

§  1 10.43    Pliysical  security  standards. 

(a]  Commission  determinations  on  the 
adequacy  of  physical  security  programs 
in  recipfent  countries  for  Category  I 
quantities  of  nuclear  material  (see 
Appendix  B)  are  based  upon  the 
following: 

(1)  Review  of  the  physical  security 
program  established  by  the  recipient 
country  and  of  the  implementation  of 
the  national  requirements,  as  considered 
through  country  visits  and  other 
information  exchanges,  to  ensure  that 
the  physical  security  measures  provide, 
as  a  minimum,  protection  comparable  to 
that  set  forth  in  International  Atomic 
Energy  publication  INFCIRC/225/Rev,  1. 
entitled  "The  Physical  Protection  of 
Nuclear  Material"  (INFCIRC/225).  which 
is  incorporated  by  reference  in  this  part. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  May  3. 1978.  Notice  of  any 
changes  to  the  publication  will  be 


published  in  the  Federal  Register, 
Copies  of  INFCIRC/225  may  be  obtained 
from  the  Assistant  Director  for  Export/ 
Import  and  International  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  are 
available  for  inspection  in  the 
Commission  Public  Document  Room,  A 
copy  is  on  file  in  the  library  of  the  Office 
of  the  Federal  Register. 

(2)  Written  assurances  from  the 
recipient  country  or  group  of  countries 
that  physical  security  measures 
providing,  as  a  minimum,  protection 
comparable  to  that  set  forth  in 
INFCIRC/225  will  be  maintained. 

(b)  Commission  determinations  on  the 
adequacy  of  physical  security  programs 
in  recipient  countries  for  Category  II  and 
III  quantities  of  material  (see  Appendix 
B]  are  based  on  available  relevent 
information  and  written  assurances 
from  the  recipient  country  or  group  of 
countries  that  physical  security 
measures  providing,  as  a  minimum, 
protection  comparable  to  that  set  forth 
in  INFCIRC/225  will  be  maintained. 

(c)  Commission  determinations  on  the 
adequacy  of  physical  security  programs 
in  recipient  countries  for  exported 
facilities  are  made  in  accordance  with 
the  categories  of  material  (see  Appendix 
B)  in  use  or  in  storage  at  the  exported 
facilities  and  are  based  on  available 
relevant  information  and  written 
assurances  from  the  recipient  country  or 
group  of  countries  that  physical  security 
measures  providing,  as  a  minimum, 
protection  comparable  to  that  set  forth 
in  INFCIRC/225  will  be  maintained. 

(d)  Commission  determinations  may 
be  based  on  a  country-wide  finding 
rather  than  on  case-by-case  analysis. 
The  Commission  will  reexamine  a 
determination  whenever  there  are 
changed  circumstances  within  a  country 
that  might  reduce  the  effectiveness  of  its 
physical  security  program, 

18.  Section  110.44  is  revised  to  read  as 
follows: 

§110.44    Issuance  or  denial  Of  Itcenaes. 

(a)  The  Commission  will  issue  an 
export  license  if  it  has  been  notified  by 
'  the  State  Department  that  it  is  the 
judgment  of  the  Executive  Branch  that 
the  proposed  export  will  not  be  inimical 
to  the  common  defense  and  security; 

and 

(1)  Finds,  based  upon  a  reasonable 
judgment  of  the  assurances  provided 
and  other  information  available  to  the 
Federal  government  that  the  applicable 
criteria  in  §  110.42,  or  their  equivalent 
are  met.  (If  an  Executive  Order  provides 
an  exemption  pursuant  to  section  126a 
of  the  Atomic  Energy  Act.  proposed 
exports  to  EURATOM  countries  are  not 
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required  to  meet  the  critieria  in 
S  110.42(a)  (4]  and  (5)]:  or 

(2)  Finds  that  there  are  no  material 
changed  circumstances  associated  with 
an  export  license  application  (except  for 
byproiduct  material  applications)  &om 
those  existing  at  the  time  of  issuance  of 
a  prior  license  to  export  to  the  same 
country,  if  the  prior  license  was  issued 
under  the  provisions  of  paragraph  (a)(1) 
of  this  section. 

(b)  The  Commission  will  issue  an 
import  license  if  it  fmds  that  the 
proposed  import  would  not  be  inimical 
to  the  common  defense  and  security  or 
conatitute  an  unreasonable  risk  to  the 
public  health  and  safety  and  that  any 
applicable  requirements  of  Subpart  A  of 
Part  51  of  this  chapter  have  been 
satisfied. 

(c)  It  after  receiving  the  Executive 
Branch  judgment  that  the  issuance  of  a 
proposed  export  license  will  not  be 
inimical  to  the  common  defense  and 
security,  the  Commission  does  not  issue 
the  proposed  Ucense  on  a  timely  basis 
because  it  is  unable  to  make  the 
statutory  determinations  required  under 
the  Atomic  Energy  Act,  the  Commission 
will  publicly  issue  a  decision  to  that 
effect,  and  will  submit  the  license 
appUcation  to  the  President  The 
Commission's  decision  will  include  an 
explanation  of  the  basis  for  the  decision 
and  any  dissenting  or  separate  views. 
The  provisions  in  this  paragraph  do  not 
apply  to  byproduct  material  export 
license  applications. 

(d)  The  Commission  will  deny:  (1)  Any 
export  Ucense  application  for  which  the 
Executive  Branch  judgment  does  not 
recommend  approval:  (2)  any  byproduc* 
material  export  license  application  for 
which  the  Commission  is  unable  to 
make  the  finding  in  paragraph  (a)(1)  of 
this  section;  or  (3)  any  import  license 
application  for  which  the  Commission  is 
unable  to  make  the  finding  in  paragraph 

(b)  of  this  section.  The  applicant  will  be 
notified  in  writing  of  the  reason  for 
deniaL 

19.  Section  110.45  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)  and  (b)  and  revising 
paragraph  (c)  to  read  as  follows: 

|11(U5    Conduct  rMuMng  ht  tannliwtion 
of  nuctoar  txporta. 

(a)  Except  as  provided  in  paragrah  (c) 
of  this  section,  no  license  will  be  issued 
to  export  nuclear  equipment  or  material, 
other  than  byproduct  material,  to  any 
nonnuclear  weapon  state  that  is  found 
by  the  President  to  have,  after  March  10, 
1978: 

*         •         *         •         * 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  no  license  will  be 


issued  to  export  nuclear  equipment  or 
material,  other  than  byproduct  material, 
to  any  country  or  group  of  countries  that 
is  found  by  the  President  to  have,  after 

March  la  1978: 

•  *        *        •        • 

(c)  Under  section  129  of  the  Atomic 
Energy  Act,  the  President  may  waive  the 
requirement  for  the  termination  of 
exports  to  a  country  described  in 
paragraph  (a)  or  (b)  of  this  section  after 
determining  in  writing  that  the  cessation 
of  exports  would  seriously  prejudice  the 
achievement  of  United  States 
nonproliferation  objectives  or  otherwise 
jeopardize  the  common  defense  and 
security.  If  the  President  makes  this 
determination,  the  Commission  will 
issue  licenses  to  export  to  that  country, 
if  other  applicable  statutory  provisions 
are  met 

20.  Section  110.50  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  110.50    Tann*. 

*  •        *        *        * 

(b)  Specific  licenses. 

(1)  Each  specific  license  will  have  an 
expiration  date. 

(2)  A  licensee  may  export  or  import 
only  for  the  purpose  stated  in  the  license 
application. 

(3)  Unless  a  Ucense  specifically 
authorizes  the  export  of  foreign-origin 
nuclear  material  or  equipment  a 
Ucensee  shaU  notify  in  writing  the 
Assistant  Director  for  Export/Import 
and  International  Safeguards  at  least  40 
days  prior  to  export  of  Australian-origin 
nuclear  material  or  equipment  A  Ucense 
may  not  ship  this  material  or  equipment 
until  authorized  by  the  Assistant 
Director  for  Export/Import  and 
International  Safeguards.  The  Assistant 
Director  will  not  authorize  shipment 
until  after  obtaining  the  consent  of  the 
Australian  Government. 

(4)  A  Ucensee  authorized  to  export  or 
import  special  nuclear  material  is 
responsible  for  compliance  with  the 
physical  protection  requirements  of  Part 
73  of  this  chapter,  unless  a  domestic 
licensee  of  the  Commission  has  assimied 
that  responsibiUty  and  the  Commission 
has  been  so  notified. 

(5)  A  Ucense  may  be  transferred, 
disposed  of  or  assigned  to  another 
person  only  with  the  approval  of  the 
Commission  by  Ucense  amendment. 

21.  Section  110.51  is  revised  to  read  as 
foUows: 

9110.51    Amendmant  and  ranawal  of 


(b)  If  an  appUcation  to  renew  a  license 
is  submitted  30  days  or  more  before  the 
Ucense  expires,  the  license  remains 
valid  until  the  Commission  acts  on  the 
renewal  application.  An  expired  license 
is  not  renewable. 

(c)  An  amendment  is  not  required 
for— 

(1)  Changes  in  value  (but  not  amount 
or  quantity); 

(2)  Changes  in  the  mailing  addresses 
within  the  same  countries  of 
intermediate  or  ultimate  consignees;  o- 

(3)  The  addition  of  intermediate 
consignees  in  any  of  the  importing 
countries  specified  in  the  license  (for  a 
nuclear  equipment  Ucense  only). 

(d)  In  acting  upon  license  renewal  and 
amendment  applications,  the 
Commission  will  use,  as  appropriate,  the 
same  procedures  and  criteria  it  uses  for 
original  license  applications. 

22.  Section  110.53  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

1110.53    United  Statas  addrasa,  records, 
and  Inspaction. 

***** 

(b)  Each  Ucensee  shaU  maintain  a 
record  of  each  export  or  import  for  5 
years  (2  years  for  byproduct  material). 
*        •        *        •        • 

23.  Section  110.70  is  amended  by 
revising  paragraph  (b)  to  read  as 
foUows: 

§  1 10.70    Public  notica  of  recaipt  of  an 
application. 


(b)  The  Commission  will  also  publish 
in  the  Federal  Register  a  notice  of 
receipt  of  an  application  for  a  Ucense  to 
export  the  following: 

(1)  A  production  or  utilization  facility. 

(2)  Five  effective  kilograms  or  more  of 
plutonium,  high-enriched  uranium  or 
uranium-233. 

(3)  10,000  kilograms  or  more  of  heavy 
water  or  nuclear  grade  graphite. 

*        •        *        •        • 

24.  Section  110.82  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  paragraph  (b)(3)  to 
read  as  foUows: 

S  1 10.82    Hearing  request  or  intervention 
petition. 


(a)  A  Ucensee  may  submit  an 
appUcation  to  renew  a  Ucense  or  to 
amend  a  Ucense. 


(b)  Hearing  requests  and  intervention 
petitions  must — 

(3)  Explain  why  a  hearing  or  an 
intervention  would  be  in  the  public 
interest  and  how  a  hearing  or 
intervention  would  assist  the 
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Commission  in  making  the 
determinations  required  by  {  110.44. 

***** 

25.  Section  110.83  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1 10.83    Answers  and  replies. 

(a)  Unless  otherwise  specified  by  the 
Commission,  an  answer  to  a  hearing 
request  or  intervention  petition  may  be 
filed  within  30  days  after  the  request  or 
petition  has  been  served. 

26.  Section  110.84  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1 10.84    Commission  action  on  s  hearing 
request  or  intervention  petition. 
***** 

(d)  Before  granting  or  denying  a 
hearing  request  or  intervention  petition, 
the  Commission  wiU  review  the 
Executive  Branch's  views  on  the  license 
application  and  may  request  further 
information  from  the  petitioner, 
requester,  the  Commission  staff,  the 
Executive  Branch  or  others. 
***** 

27.  Section  110.89  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)(1); 
and  the  introductory  text  of  paragraph 
(d)  is  set  out  for  the  convenience  of  the 
user  to  read  as  foUows: 

§  1 10.89    Filing  and  service. 

(a)  Hearing  requests,  intervention 
petitions,  answers,  replies  and 
accompanying  documents  must  be  filed 
with  the  Commission  by  delivery  or  by 
mail  or  telegram  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  ATTN:  Chief, 
Docketing  and  Service  Branch.  Filing  by 
mail  or  telegram  is  complete  upon 
deposit  in  the  mail  or  with  a  telegraph 
company. 

(b)  All  filing  and  Commission  notices 
and  orders  must  be  served  upon  the 
applicant;  the  Executive  Legal  Director, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  the  Executive 
Secretary,  Department  of  State, 
Washington.  DC  20520;  and  participants 
if  any.  Hearing  requests,  intervention 
petitions,  and  answers  and  replies  must 
be  served  by  the  person  filing  those 
pleadings. 
***** 

(d)  Proof  of  service,  stating  the  name 
and  address  of  the  person  served  and 
the  manner  and  date  of  service,  shall  be 
shown,  and  may  be  made  by — 

(1)  Written  acknowledgment  of  the 
person  served  or  an  authorized 
representative:  or 


28.  Section  110.91  is  revised  to  read*  as 
follows: 

§110.91    Commission  constdtatkHia. 

The  Commission  may  consult  at  any 
time  on  a  Ucense  application  with  the 
staff,  the  Executive  Branch  or  other 
persons. 

29.  Section  110.103  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1 10.103    Acceptance  of  liearing 
documents. 

(a)  Each  document  filed  or  issued 
must  be  clearly  legible  and  bear  the 
docket  number,  license  appUcation 
number  and  hearing  title. 

***** 

30.  Appendix  A  is  revised  to  read  as 
follows: 

Appendix  A — List  of  gat  centrifuge 
enrichment  plant  components  under  NRCs 
export  licensing  authority. 

1.  Assemblies  and  components  especially 
designed  or  prepared  for  use  in  gas 
centrifuges. 

Note. — The  gas  centrifuge  normally 
consists  of  a  thin-walled  cylinder{8)  of 
between  75mm  (3  ins.)  and  400  mm  (16  ins.) 
diameter  contained  in  a  vacuum  environment 
and  spun  at  high  peripheral  speed  (of  the 
order  of  300  m/per  second  and  more)  with  the 
central  axis  vertical.  In  order  to  achieve  high 
speed,  the  materials  of  construction  for  the 
rotating  rotor  assembly,  and  hence  its 
individual  components,  have  to  be 
manufactured  to  very  close  tolerances  in 
order  to  minimize  the  unbalance.  In  contrast 
to  other  centrifuges,  the  gas  centrifuge  for 
uranium  enrichment  is  characterized  by 
having  within  the  rotor  chamber  a  rotating 
disc-shaped  baff1e(8)  and  a  stationary  tube 
arrangement  for  feeding  and  extracting  UF« 
gas  and  featuring  at  least  3  separate  channels 
of  which  2  are  connected  to  scoops  extending 
from  the  rotor  axis  towards  the  periphery  of 
the  rotor  chamber.  Also  contained  within  the 
vacuum  environment  are  a  number  of  critical 
items  which  do  not  rotate  and  which, 
although  they  are  especially  designed,  are  not 
difficult  to  fabricate  nor  are  they  fabricated 
out  of  unique  materials.  A  centrifuge  facility, 
however,  requires  a  large  number  of  these 
components  so  that  quantities  can  provide  an 
important  indication  of  end  use. 
1.1    Rotating  Components. 

(a)  Complete  Rotor  Assemblies:  Thin- 
walled  cylinders,  or  a  number  of 
interconnected  thin-walled  cylinders, 
manufactured  from  one  of  the  high  strength- 
to-density  ratio  materials  described  in  the 
Footnote  to  this  Section. 

If  interconnected,  the  cylinders  are  joined 
together  by  flexible  bellows  or  rings  as 
described  in  {  1.1(c).  The  rotor  is  fitted  with 
an  internal  baffle(8)  and  end  caps,  as 
described  in  S  11  (d]  and  (e),  if  in  final  form. 
However,  the  complete  assembly  may  be 
delivered  only  partly  assembled. 

(b)  Rotor  Tubes:  Especially  designed  or 
prepared  thin-walled  cylinders  with 


thickness  of  12mm  (.50  in.)  or  less,  a  diameter 
of  between  75mm  (3  ims.)  and  400mra  (16  Ins.), 
and  manufactured  from  one  of  the  high 
strength-to-density  ratio  materials  described 
in  the  Footnote  to  this  Section. 

(c)  Rings  or  Bellows:  Components 
especially  designed  or  prepared  to  give 
localized  support  to  the  rotor  tube  or  to  join 
together  a  number  of  rotor  tubes.  The  beUows 
in  a  short  cylinder  of  wall  thickness  3mm 
(.125  in.)  or  less,  a  diameter  of  between  75mm 
(3  ins.)  and  400mm  (16  ins.),  having  a 
convolute,  and  manufactured  from  one  of  the 
high  strength-to-density  ratio  materials 
described  in  the  footeote  to  this  section. 

(d)  Baffles:  Disc  shaped  components  of 
between  75mm  (3  ins.)  and  400mm  (16  ins.) 
diameter  especially  designed  or  prepared  to 
be  mounted  inside  the  centrifuge  rotor  tube, 
in  order  to  isolate  the  take-oR  chamber  from 
the  main  separation  chamber  and,  in  some 
cases,  to  assist  the  UF*  gas  circulation  within 
the  main  separation  chamber  of  the  rotor 
tube,  and  manufactured  from  one  of  the  high 
strength-to-density  ratio  materials  described 
in  the  Footeote  to  this  Section. 

(e)  Top  Caps/Bottom  Caps:  Disc  shaped 
components  of  between  75mm  (3  ins.)  and 
400mm  (16  ins.)  diameter  especiaUy  designed 
or  prepared  to  fit  to  the  ends  of  the  rotor 
tube,  and  so  contain  the  UF«  within  the  rotor 
tube,  and  in  some  cases  to  support  retain  or 
contain  ai  an  integrated  part,  an  element  of 
the  upper  bearing  (top  cap)  or  to  carry  the 
rotating  elements  of  the  motor  and  lower 
bearing  (bottom  cap),  and  manufactured  from 
one  of  the  high  strength-to-density  ratio 
materials  described  in  the  Footeote  to  this 
Section. 

Footnote 

The  materials  used  for  centrifuge  rotating 
components  are: 

^\a]  Maraging  steel  capable  of  an  ultimate 
fensile  strength  of  2.050 X10»  N/m»  (300,000 
lb/in.*  )  or  more. 

(b)  Aluminium  alloys  capable  of  an 
ultimate  tensile  strength  of  0.480X10*  N/ 
m»  (67,000  lb/in.»  )  or  more. 

(c)  Filamentary  materials  suitable  for  use  in 
composite  structures  and  having  a  specific 
modulus  of  12.3X10*  or  greater  and  a  specific 
ultimate  tensile  strength  of  0.3x10*  or  greater 
("Specific  Modulus"  is  the  Younjg's  Modulus 
in  N/m»  divided  by  the  density  in  Kg/m». 
"Specific  Ultimate  Tensile  Strength"  is  the 
ultimate  tensile  strength  in  N/m*  divided  by 
the  density  in  ICg/M'  ). 

1.2    Static  Components. 

(a)  Magnetic  Suspension  Bearings: 
Especially  designed  or  prepared  bearing 
assemblies  consisting  of  an  annular  magnet 
suspended  within  a  housing  containing  a 
damping  medium.  The  housing  will  be 
manufactured  from  a  UF«  resistant  material 
(see  footnote  to  section  2).  The  magnet 
couples  with  a  pole  piece  or  a  second  magnet 
fitted  to  the  top  cap  described  in  Section 
1.1(e).  The  magnet  may  be  ring-shaped  with  a 
relation  between  outer  and  inner  diameter 
smaller  or  equal  to  1.6.1.  The  magnet  may  be 
in  a  form  having  an  initial  permeability  of 
0.15  Henry/meter  (120,000  in  COS  units)  or 
more,  or  an  energy  product  of  greater  than 
80.000  joules/m'  (10x10*  gauss-oersteds.)  In 
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•dciitkm  to  the  uaval  material  properties,  it  ia 
a  prerequisite  that  the  deviation  of  the 
magnetic  axes  front  the  geometncal  axes  ia 
limited  to  very  small  tolerance*  (lower  than 
0.1mm)  or  thai  iMMnogeneity  of  the  material  of 
the  magnet  ia  specially  called  for. 

(b)  Bearings/Dampers;  Especially  desisted 
or  prepared  bearings  compnaing  a  pivot/cup 
assembly  mounted  on  a  damper.  The  pivot  is 
normally  a  hardened  steel  shaft  polished  into 
a  hemisphere  at  one  end  with  a  means  of 
attachment  to  the  bottom  cap  described  in 
Section  1.1(e)  at  the  other.  The  shaft  may, 
however,  have  a  hydrodynamic  bearing 
attached.  The  cup  is  pellet-shaped  with 
hemispherical  indentation  in  one  surface. 
These  components  are  often  supplied 
separately  to  the  damper. 

(c)  Molecular  Pumps:  Especially  designed 
or  prepared  cylinders  having  internally 
machined  or  extruded  helical  grooves  and 
internally  machined  bores.  Typical 
dimensions  are  as  foHows:  7mm  (0.3  ins.)  to 
400mm  (16  ms.)  internal  diameter.  IQmm  (0.4 
ins.)  or  more  wall  thickness,  1  to  I  length  to 
diameter  ratio.  The  grooves  are  typically 
rectangular  in  cross-section  and  2mra  (0.08 
i:i.)  or  more  in  depth. 

(d)  Motor  Staters:  Especially  designed  or 
prepared  ring  shaped  stators  for  high  speed 
multi-phase  AC  hysteresis  (or  reluctance) 
motors  for  synchronous  operation  within  a 
vacuum  in  the  frequency  range  of  800-2000 
■Hx  and  a  power  range  of  50-100  volts  amps. 
The  stators  consist  of  multi-phase  windings 
on  a  laminated  low  loss  iron  core  comprised 
of  thin  layers  typically  ZOmm  (a08  in.)  thick 
or  less. 

2.  EtpedaJfy  designed  or  prepared 
auxiliary  systems,  equipment  and 
components  for  gas  centrifuge  enrichment 
plants. 

Note. — The  auxiliary  systems,  equipment 
and  components  for  a  gas  centrifuge 
enricKment  plant  are  the  systems  of  the  plant 
needed  to  feed  UF»  to  the  centrifuges  to  link 
the  individual  centrifuges  to  each  other  to 
form  cascades  (or  stages)  to  allow  for 
progressively  higher  enrichments  and  to 
extract  the  product  and  tails  of  UF«  from  the 
centrifuges,  together  with  the  equipment 
required  to  drive  the  centrifuges  or  to  control 
the  plant. 

Normally  UFt  is  evaporated  from  the  solid 
using  heated  autoclaves  and  is  distribtifed  in 
gaseous  form  to  the  centrifuges  by  way  of 
cascade  header  pipework.  The  "product"  and 
"tails"  of  UFe  gaseous  streams  flowing  from 
the  centrifuges  are  also  passed  by  way  of 
cascade  header  pipework  to  cold  traps 
(operating  at  about  -70  'C  where  they  are 
condensed  prior  to  onward  transfer  into 
suitable  containers  for  transportation  or 
storage.  Because  an  enrichment  plant  consists 
of  many  thousands  of  centrifuges  arranged  in 
cascades,  there  are  many  kilometers  of 
cascade  header  pipieivork  incorporating 
thousands  of  welds  with  a  substantial  amount 
of  repetition  of  layout.  The  eqaipment 
component  and  piping  systems  are  fabricated 
to  very  high  vacmnn  and  deanlmess 
standards. 

The  foBowing  items  either  come  into  direct 
contact  with  UF,  process  gas  or  directly 
control  the  centrifuge  and  the  passage  of  the 


gas  boa  centrifuge  to  centrifnga  and  cascade 
to  cascade. 

(a)  Feed  Systems/Product  and  Tails 
Withdrawal  Systema: 

Especially  designed  or  prepared  process 
systems  including: 

1.  Feed  autoclaves  (or  stations),  used  for 
passing  UFg  to  the  centrifuge  cascades  at  up 
to  100  Kg/m»  (15  lb/in.») 

2.  Desublimers  (or  cold  traps)  used  to 
remove  UF«  from  the  cascades  up  to  3 
Kg/m'(0.5  lb/in")  pressure.  The  desublimers 
are  capable  of  being  chilled  to  —  70  *C  and 
heated  to  70  'C 

3.  Product  and  tails  stations  used  for 
trapping  UFg  into  containers. 

This  plant  equipment  and  pipework  are 
wholly  made  of  or  lined  with  UFg  resistant 
materials  (see  Footnote  to  this  Section)  and 
are  fabricated  to  rery  high  vacuum  and 
cleanliness  standards. 

(b)  Machine  Header  Piping  Systems: 
Especially  designed  or  prepared  piping 

systems  and  header  systems  for  handling  UFt 
within  the  centrifuge  cascades. 

This  piping  network  is  normally  of  the 
"triple"  header  system  with  each  centrifuge 
connected  to  each  of  the  headers.  There  is 
thus  a  substantial  amount  of  repetition  in  its 
form.  It  is  wholly  made  of  UF«  resistant 
materials  (see  Note  to  this  Section)  and  is 
fabricated  to  very  high  vacuum  and 
cleanliness  standards. 

(c)  UF«  Mass  Spectrometers/Ion  Sources: 
Especially  designed  or  prepared  magnetic  or 
quadrapole  mass  spectrometers  capable  of 
taking  "on-line"  sample  of  feed,  product  or 
tails  from  UF*  gas  streams  and  having  all  of 
the  following  characteristics: 

1.  Unit  resolution  for  mass  greater  than  320. 

2.  Ion  sources  constructed  of  or  lined  with 
nichrome,  monel  or  nickel-plate. 

3.  Electron  bombardment  ionization 
sources. 

4.  Having  a  collector  system  suitable  for 
isotope  analysis. 

(d)  Frequenx:y  Changers:  Frequency 
changers  (also  kncrwn  as  converters  or 
invertors)  especially  designed  or  prepared  to 
supply  motor  stators  as  defined  under 
Section  1.2(d),  or  parts,  components  and 
subassembUes  of  such  frequency  changers 
having  all  of  the  following  characteristics: 

1.  A  multiphase  output  of  800  Hz  to  2000Hz. 

2.  High  stability  (with  frequency  control 
better  than  0.1%). 

3.  Low  harmonic  distortion  (less  than  2%). 

4.  An  efficiency  of  greater  than  80%. 

Footnote 

Materials  resistant  to  corrosion  by  UF* 
include  stainless  steel,  aluminum,  aluminum 
alloys,  nickel  or  alloys  containing  60%  or 
more  nickel, 

31,  Appendix  C  to  Part  110  is 
redesignated  as  Appendix  B  and 
amended  by  revising  footnote  C  to  read 
as  follows: 

Appendix  B — Categorization  of  nuclear 
material 


'^  Natural  uranhun,  depleted  uranium, 
thorium  and  quantities  of  uranium  enriched 


to  less  than  10%  not  falling  into  Category  IQ 
should  be  protected  in  accordance  with 
prudent  management  practice. 

Dated  at  Washington.  DC  this  28th  day  of 
November  1984. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk, 
Secretary  of  the  Commission. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

14  CFR  Part  95 

(Docket  Na  24319;  Amdt  321] 

Air  Traffic  and  General  Operating 
Rules;  IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  |M>ints  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  December  20, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-230),  Air 
Transportation  Division,  OfHce  of  Flight 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washingtoa  D.C  20591; 
telephone:  (202)  426-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95) 
prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  flight  over 
a  speci^ed  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  jet  routes, 
or  direct  routes  ae  prescribed  in  Part  95. 
Thespecified  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference. 
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The  reasons  and  circumstances  which 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety, 
operational  efTiciency  in  the  National 
Airspace  System,  and  are  related  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace.  In  addition,  those  various 
reasons  or  circumstances  require 
making  this  amendment  effective  before 
the  next  scheduled  charting  and 
publication  date  of  the  flight  information 
to  assure  its  timely  availability  to  the 
user.  The  effective  date  of  this 
amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  is  unnecessary, 


impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft.  Airspace. 

Adoption  of  the  Amendment 

PART  95— [AMENDED] 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator.  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
G.m.t.  December  20, 1984. 

(Sees.  307  and  Ilia  Federal  Aviation  Act  of 
1958  (49  U.S.C.  1348  and  1510):  49  U.S.C. 
106(g)  (Revised,  Pub.  L  97-449,  January  12, 
1983):  and  14  CFR  11.49(b)(3)) 


Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11(»4: 
February  26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  For  the 
same  reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

Issued  in  Washington.  D.C.  on  Decemt>er 
20. 1984. 

Kenneth  S.  Hunt, 
Director  of  Flight  Operations. 

MLUIM  CODE  4ttO-1>-M 
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REVISrONS  TO  MmtMUM  ENtOUTF  IFR  ALTITUDES  A  CHANGEOVER  POINTS 


AMENDMENT  321  EFFECTIVE  DAn.  DECEMBEfi  20.  1984 


FROM  TO 

§95.1001  DIBEa  KOUTES-U.S. 


M€A  FROM  TO 

§95.6095  VOR  FOOAL  AIRWAY  95— Contioued 


M£A 


AIUNTK  MNim 

BALIF.  CO  FIX                           TREES,  CO  FIX 
TREES.  CO  FW                          *CHIIT.  CO  FIX 

SW  BNO 

16200 
16000 

9sm 

BAOOBTO  KAO 

NE  BNO 
*  12600  -  MCA  CHIIT  FIX.  SW  BNO 

13600 

UTAHS.  PR  FIX 

*24000  •  MRA 
"1200     MOCA 

•COWCM.  Bl  FIX 

"24000 
VUA-45000 

CHUT.  CO  FIX                            MONTH.  CO  HX 
VIONTH,  CO  FIX                        FOLES.  CO  FIX 

1)800 
I02UU 

•CONCH.  Bl  FIX 

*24000  -  MRA 

GRAND  TURK.  Bf  VORTAC  "24000 
MAA-45000 

§95.6096  VOR  FEDERAL  AIRWAY  96 

"1200 -MOCA 

K  AMBttfD  TO  KAO  M  fUf 

R743 

BORINQUEM.  PR  VORTAC  GRAND  TURK.  BF  VORTAC     *14000 

•1200 -MOCA  AAAA-45000 


§95.6005  VOR  FEDERAL  AIRWAY  5 

B  AMENOB)  TO  READ  IN  PART 


TANOS.  TN  FIX 


BOWLING  GREEN,  KY 
VORTAC 


§95.6018  VOR  FEDERAL  AIRWAY  18 

B  AMENOB)  TO  READ  M  PART 


FANEN.  MS  FIX 
VIA  S  ALTER 

•2000 -MOCA 


MERIDIAN.  MS  VORTAC 
VIA  S  ALTER 


§95.6020  VOR  FEDERAL  AIRWAY  20 

B  AMBIDB)  TO  REAO  M  PART 

SPARTANBURG.  SC  VORTAC     CHECK.  NC  FIX 
CHECK.  NC  FIX  MOPED.  NC  FIX 

MOPED.  NC  FIX  BARRS,  NC  FIX 

§95.6066  VOR  FEDERAL  AIRWAY  66 

B  AMBIOEO  TO  REAO  M  PART 


RALEIGH-DURHAM.  NC 
VORTAC 


FRANKLIN.  VA  VORTAC 


2700 


•3000 


3000 
3700 
3000 


2500 


ROKOMO.  IN  VORTAC  •FORCE,  IN  FIX  2600 

•6000  -  MCA  FORCE  FIX.  NE  BND 
FORCE,  IN  FIX  FORT  WAYNE.  IN  VORTAC        *6000 

•2300  -  MOCA 


§95.6106  VOR  FEDERAL  AIRWAY  106 

B  AMENDS)  TO  REAO  m  PART 


COBOL,  a  FIX 

•3000  -  MOCA 


BARNES.  MA  VORTAC 


§95.6119  VOR  FEDERAL  AIRWAY  119 
B  AMENOEO  TO  REAO  M  PART 


BURGS.  WV  FIX 

•3100  -  MOCA 


OTOWN.  PA  FIX 


§95.6133  VOR  FEDERAL  AIRWAY  133 
B  AMOIOEO  lY  AD0IN6 

INTERNATIONAL  FALLS.  MN      US   CANADIAN  BORDER 
VORTAC 

•2800  -  MOCA 


IS  AMENOEO  TO  REAO  IN  PART 


FORT  MILL,  SC  VORTAC  STANN.  NC  FIX 


•3500 


•3700 


•6500 


3400 


§95.6095  VOR  FEDERAL  AIRWAY  95 
B  AMENDS  TO  REAO  M  PART 


§95.6146  VOR  FEDERAL  AIRWAY  146 

B  AMB40E0  TO  READ  M  PART 


GUNNISON,  CO  VORTA 

C            BALOO,  CO  FIX 

NE  BNO 

16200 

SW  BND 

12000 

BALOO.  CO  FIX 

BALIF,  CO  FIX 

NE  BND 

16200 

SWBND 

15000 

PROVIDENCE.  Rl  VORTAC  MARTHAS  VINEYARD.  MA        2000 

VOR 
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FROM  TO 

§95.6157  VOR  FBOAL  AIRWAY  157 
B  AMOttED  TO  READ  M  PART 


MEA 


FROM  TO 

§95.6234  VOR  FQ)ERAL  AIRWAY  234 

B  AMENDS  TO  READ  M  PART 


M£A 


WEBBS,  a  FIX 

•1500 -MOCA 
TAR  RIVER,  NC  VORTAC 


OCALA.  a  VORTAC 

lAWRENCEVniE,  VA 
VORTAC 


§95.6162  VOR  FEDERAL  AIRWAY  162 
a  AMENND  TO  READ  M  MIT 


LUCKE,  VA  fW 


CARIS.  PA  RX 


§95.6164  VOR  FEDERAL  AIRWAY  164 

B  AMBlOa  TO  READ  W  PMT 


GANIS,  NY  HX 


BUFFALO,  NY  VORTAC 


§95.6198  VOR  FEOOAL  AIRWAY  198 
B  AMEMIEDTO  READ  M  PART 


FORT  STOCKTON,  TX 
VORTAC 

•4700  -  MOCA 


OZMOS.  TX  RX 


•2000 
2400 


5000 


2500 


•8000 


BRAKR,  OK  RX 

•4700-MOCA 


LIBERAL,  KS  VORTAC 


§95.6259  VOR  FEDERAL  AIRWAY  259 
B  AMENDS  TO  READ  M  PART 

FORT  MILL,  SC  VORTAC  MIDET,  NC  FIX 

§95.6267  VOR  FEDERAL  AIRWAY  267 
B  AMWOB  TO  REAO  Nl  PART 


GREAAM.  a  FIX 

•2000 -MRA 
••1400 -MOCA 


•DOUGS,  FL  FIX 


§95.6408  VOR  FEDERAL  AIRWAY  408 

B  AMBiOS  TO  READ  M  PART 


LUCKE,  VA  RX 


SCOBY,  MO  RX 


•5700 


3700 


•5000 


sooo 


§95.6214  VOR  FEDERAL  AIRWAY  214 

B  AMENDS  TO  REAO  M  PART 


§95.6454  VOR  FEDERAL  AIRWAY  454 

B  AMB40S  TO  REAO  M  PART 


GALLS,  PA  RX 

•3100  -  MOCA 


OTOWN.  PA  FIX 


$95.6222  VOR  FEDERAL  AIRWAY  222 
B  AMENDS  TO  REAO  W  PART 


FORT  STOCKTON.  TX 
VORTAC 

•4700  -  MOCA 


OZMOS,  TX  RX 


§95.6225  VOR  FEDOAL  AIRWAY  225 

B  AMBIOS  TO  READ  M  PART 


•3700 


-8000 


LIBERTY.  NC  VORTAC 
•2500  -  MOCA 


LAWRENCEVILLE,  VA  *6000 

VORTAC 


§95.6415  HAWAII  VOR  FH>aAL  AIRWAY  IS 

B  AMENDS  TO  READ  M  PART 


•CANON.  Ht  HX 


•32000  -  MRA 
••6000  -  MRA 


••VANOA.  HI  HX 
W8N0 
EBNO 


32000 
6000 


OIOOY,  a  FIX 
§95.7007  jn  ROUTE  NO.  7 


HOMEY,  a  RX 

•1300 -MOCA 


lOS  ANGELES,  CA  VORTAC 
FRIANT.  CA  VORTAC 


•2000 


a  AMBIOS  TO  READ  M  PART 

FRIANT.  CA  VORTAC 
RENO,  NV  VORTAC 


18000   45000 
18000   45000 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  270  and  274 

[ftaiMM  Na  IC-14234;  S7-35-«4] 

Separata  Accounts  Funding  Flexfbia 
Pramhim  VartaMa  Ufa  Insuranca 
Contracta 

AOCNCV:  Securities  and  Exchange 
Commission. 

action:  Temporary  adoption  of  rule, 
Bnal  rule,  form  amendments,  and 
request  for  comments. 

SUMMANV:  The  Commission  is  adopting, 
on  a  temporary  basis,  a  rule  that  will 
provide  insurance  company  separate 
accounts  with  exemptions  from  the 
Investment  Company  Act  of  1940  to  the 
extent  necessary  to  permit  them  to  offer 
a  new  type  of  insurance  product  known 
as  flexible  premium  variable  life 
insurance.  Concurrently,  the 
Commission  is  requesting  public 
comment  on  that  rule.  These  actions  will 
offer  companies  the  opportunity  to  sell 
this  product  immediately,  pending 
adoption  of  a  permanent  rule. 

DATES:  Effective  December  3. 1984. 
Comments  must  be  received  on  or 
before  January  31, 1985. 

ADOncsSES:  All  communications  on  this 
matter  should  be  sent,  in  triplicate,  to 
Shirley  E.  Hollis,  Acting  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  D.C. 
20549.  Such  communications  should 
refer  to  FUe  No.  S7-35-84  and  will  be 
available  for  public  inspection  at  the 
Commission's  Public  Reference  Room 
450  Fifth  Street  NW.,  Washington,  D.C. 
20549. 

FOR  nmTHER  INFORMATION  CONTACT: 
Brian  M.  Kaplowitz.  Special  Counsel 
(202)  272-2061,  or  Robert  E.  Plaze, 
Attorney  (202)  272-2622,  Office  of 
Insurance  Products  and  Legal 
Compliance,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  D.C.  20549. 

SUPFIEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  today  is  adopting,  on  a 
temporary  basis,  rule  6e-3(T)  [17  CFR 
270.6e-3(T))  under  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a-l  et 
seq.)  ( "Act ")  relating  to  flexible 
premiiun  variable  life  insurance 
("flexible  life"  or  "flexible  contracts"). 
The  rule  provides  extensive  exemptive 
relief  from  various  provisions  of  the  Act 
and  rules  thereunder  to  any  separate 


account  *  established  by  a  Ufe  insurance 
company  ("life  insurer")  and  offering 
flexible  life. '  Rule  6e-3(T]  is  based  in 
large  part  upon  a  suggested  rule 
contained  in  a  rulemaking  petition  (the 
"petition")  submitted  by  the  American 
Council  of  Life  Insurance  ("Petitioner") 
and  published  for  comment  in 
Investment  Company  Act  Release  No. 
13632  ("Relea8e'13632").»  The  temporary 
rule  is  intended  to  be  a  companion  to 
rule  6e-2  under  the  Act  (17  CFR  Part  270 
6e-2],  the  existing  exemptive  rule 
relating  to  scheduled  premium  variable 
life  insurance  ("scheduled  life"  or 
"scheduled  contracts")  (hereinafter 
flexible  Ufe  and  scheduled  life 
collectively  are  referred  to  as  "variable 
life"  or  "variable  contracts").  Because 
the  scope  and  nature  of  the  relief 
provided  by  the  temporay  rule  differs  in 
certain  respects  from  that  in  Petitioner's 
suggested  rule,  the  Commission  has 
decided  to  request  public  comment  on 
the  revisions  before  adopting  a 
permanent  rule.  The  Commission  is  also 
adopting,  on  a  temporary  basis,  and  at 
the  same  time  proposing  for  comment, 
related  technical  amendments  to  rule 
6c-3  [17  CFR  270.6C-3I  and  Form  N-6EI- 
1  under  the  Act  (17  CFR  274.301]. 

Background 

1.  The  Petition 

On  June  29, 1983,  as  supplemented  on 
September  15, 1983,  Petitioner  submitted 
a  petition  urging  the  Commission  to 
adopt  a  comprehensive  exemptive  rule 
under  the  Act  for  separate  accounts 
proposing  to  offer  flexible  life.*  The 
petition  describes  flexible  life  as  a  new 
type  of  whole  life  insurance  product  that 
will  be  funded  by  separate  accounts  and 
will  provide  for  flexible  payments  and 
death  benefits.*  Petitioner  argued  that 
adoption  of  its  suggested  rule  was  the 
best  way  to  resolve  the  issues  this  new 
product  raises  under  the  Act,  and 
asserted  that  adoption  of  that  rule 
would  be  consistent  with  the  statutory 
standards  for  exemptive  relief 


*  A  separate  account  may  be  organized  under  the 
Act  either  at  ■  management  investment  company 
("management  account")  or  as  a  unit  investment 
trust  ("trust  account"). 

»  The  relief  provided  by  rule  6e-3(T)  is  also 
available  to  the  account's  investment  adviser, 
principal  underwriter,  and  depositor. 

*  (Nov.  23.  1983)  |48  FR  54043  (Nov.  30, 1983):  29 
SEC  Docket  365  (Dec.  8. 1983)]. 

*  The  specific  nature  of  the  exemptions  requested 
by  Petitioner  are  discussed  more  fully  in  Release 
13832  and  the  petition. 

*  For  a  more  complete  description  of  the  features 
of  flexible  life,  see  discussion  in  Section  I,  infra  and 
the  petition  at  8-23.  Page  citations  to  the  petition 
refer  to  the  pagination  of  the  petition  as  submitted 
to  the  Commission  and  available  in  the 
Commission's  Public  Reference  Room  in  File  No. 
S7-10O4. 


prescribed  in  section  6(c)  of  the  Act  [15 
U.S.C.  80a-6(c)J.« 

2.  Request  for  Comment  on  the 
Suggested  Rule 

In  Release  13632  the  Commission 
requested  public  comment  on  the  issues 
arising  under  the  Act  relating  to  flexible 
Ufe.  The  Commission  included  the 
petition  and  suggested  rule  as  part  of  the 
release,  but  it  expressly  took  no  position 
as  to  the  need  for  or  appropriateness  of 
adopting  Petitioner's  rule. 

The  Commission  received  forty 
comment  letters,  thirty-seven  of  which 
were  filed  by  or  on  behalf  of  life 
insurers,  many  of  whom  participated 
directly  in  formulating  the  petition. 
These  commentators  urged  adoption  of 
the  suggested  rule  with  only  minor 
clarifications.  The  other  commentators 
either  supported  adoption  of  the 
suggested  rule  generally  or  raised 
matters  not  directly  related  to  the 
treatment  of  flexible  life  under  the  Act.' 

3.  The  Commission 's  Decision  to  Adopt 
a  Temporary  Rule  While  Seeking 
Comment  Thereon 

After  reviewing  the  petition,  the 
suggested  rule,  and  comments  received 
in  response  to  Release  13632,  the 
Commission  has  decided  to  adopt,  on  a 
temporary  basis,  a  modified  version  of 
Petitioner's  suggested  rule.  In  addition, 
in  view  of  the  changes  made,  the 
Commission  has  decided  to  seek  public 
comment  prior  to  adoption  of  a  final 
rule.  As  a  result,  life  insurers  will  be 
able  to  offer  flexible  life  immediately, 
based  on  rule  6e-3(T)  while  comment  is 
sought  on  it.*  Following  the  comment 
period,  a  final  rule  will  be  adopted. 

Since  the  rule  is  a  companion  to  rule 
6e-2,  and  the  latter  rule  has  provided 
workable  standards,  rule  6e-3(T),  like 
Petitioner's  suggested  rule,  follows  the 
same  general  approach  as  rule  6e-2. 
Modifications  have  been  made  only 
where  (1)  necessary  to  accommodate  the 
differing  characteristics  of  flexible  Ufe 
or  (2)  experience  has  shown  that  the 
provisions  of  rule  6e-2  need  to  be 


*  Section  e(c)  gives  the  Commission  authority  to 
exempt  any  person  from  any  provision  of  the  Act  or 
rule  thereunder  if  and  to  the  extent  such  exemption 
is  necessary  or  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of  investors  and 
the  policy  and  provisions  of  the  Act. 

'  Among  the  matters  raised  was  the  importance 
of  assuring  full  and  fair  disclosure  concerning 
registered  insurance  products  and  sales  and 
disclosure  practices  pertaining  to  whole  life 
insurance  generally. 

\  *  If  the  provisions  of  the  Tmal  rule  differ  from 
those  of  rule  6e-3(T).  the  Commission  anticipates 
providing  issuers  relying  on  rule  ee-3[T)  with  a  one 
year  transition  period  to  comply  with  the  Tmal  rule. 
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revised  or  updated.*  The  Commission 
has  not  otherwise  reconsidered  the 
policy  determinations  underlying 
specific  proviaions  of  rule  6e-2. 

Due  to  staffing  limitations  and  the 
Commission's  desire  to  expedite 
adoption  of  a  final  rule  of  general 
appiicabiUty.  the  Commission  does  not 
encourage  Ufe  insurers  to  file  individual 
flexible  life  exemptive  applications 
during  the  comment  period  seeking  relief 
different  from,  or  in  addition  to,  that 
provided  by  rule  6e-3(T).  The  staff  wiU. 
however,  process  appUcations  relating 
to  the  rule  if  they  involve  technical  or 
unforeseen  matters. 

Discusskm 

Rule  6e-3rr)  provides  exemptions 
from  various  provisions  of  the  Act  and 
rules  under  it  where  necessary  to  permit 
separate  accounts  to  offer  flexible  life. 

I.  Flexible  Ufe  ^'^ 

A  flexible  contract  will  provide  an 
immediate  cash  benefit  many  times  the 
amount  of  the  initial  purchase  payment. 
So  long  as  the  contract  is  in  force,  the 
death  benefit  payable  under  the  contract 
will  never  be  less  than  the  current  face 
amount  of  death  benefit  under  the 
contract.  The  amount  of  the  death 
benefit  may  vary  depending  on  the 
investment  experience  of  the  separate 
account  used  to  fund  the  contract.  The 
contract  holder  generally  will  have  the 
right  to  elect  one  of  two  benefit  options: 
a  death  benefit  equal  to  the  face  amount 
of  the  contract  or,  if  greater,  the  cash 
value  plus  a  pure  risk  amount ' ' 
("Option  I"):  or  a  death  benefit  equal  to 
a  pure  risk  amount  plus  cash  value 
("Option  U").**  Investment  experience 
also  may  have  a  bearing  on  the  duration 
of  the  death  benefit  because  a  flexible 
contract  generally  will  remain  in  force 
only  so  long  as  cash  surrender 
v&lue  •• — which  wiU  vary  based  on 


»  Given  that  rule  8e-3(T)  and  rule  6e-2  are 
intended  as  companion  rules,  the  Commission 
intends  to  propose  for  comment  in  the  near  future  a 
number  of  conforming  changes  to  rule  6e-2. 

*"  The  discussion  is  based  on  Petitioner's  generic 
description  of  flexible  life  [see  petition  at  8-23). 

' '  The  manner  in  which  the  pure  risk  amount  is 
determined  is  described  infra  note  14. 

"  The  relationship  between  the  pure  risk  amount 
and  the  cash  value  of  any  flexible  contract  is 
governed  by  section  7702  of  the  Internal  Revenue 
Code  of  1954.  as  amended  (I.R.C.  section  7702 
(19S4II  ("Code")  {see  infra  note  14).  which  requires 
that  for  contracts  issued  on  or  after  lenuary  1. 1985 
the  death  benefit  must  be  at  least  2M%  of  cash 
value  for  insured  aged  40  and  under.  This 
percentage  drops  in  varying  increments  each  year 
and  is  105%  for  insureds  between  the  ages  of  75  and 
90.  Absent  this  relationship  between  cash  value  and 
death  benefit  the  contract  will  not  qualify  for  the 
favorable  tax  treatment  afforded  life  insurance. 

■*  Generally  speaking,  cash  value  accumulates 
from  that  portion  of  payments  made  under  a  life 
insurance  contract  not  necessary  to  purchase 


investment  experience — is  sufficient  to 
meet  the  cost  of  insurance  ^*  and 
various  other  fees  and  charges  deducted 
periodically. 

A  flexible  contract  generally  wiU 
permit  the  contractholder  to  determine 
both  the  timing  and  amount  of 
payments,  subject  to  certain 
limitations.'*  Contracts  may  stipulate  a 
target  payment  schedule  intended  to 
provide  the  level  of  insurance  benefits 
selected  by  the  contractholder,  who  will 
be  encouraged,  but  not  required,  to 
make  payments  pursuant  to  the 
schedule.  Failtve  to  pay  a  target 
payment  will  not  necessarily  cause  the 
contract  to  lapse  if.  as  noted  above, 
there  is  sufficient  cash  surrender  value 
available  under  the  contract  to  pay  the 
fees  and  charges  necessary  to  keep  it  in 
force. 

The  sales  load  structures  under 
flexible  contracts  will  vary  among 
companies.  Some  life  insurers  may 
design  contracts  under  which  sales  load 
is  deducted  from  payments  (a  "front-end 
sales  load")  while  others  may  deduct 
sales  load  other  than  from  payments  (a 
"subsequent  sales  load").  '• 

A  flexible  contract  will  lapse  when 
the  "grace  period"  expires.*'  The  grace 


immediate  life  inavrance  coverage.  In  a  traditional 
level  payment  whole  life  insurance  product  cash 
value  accumulated  in  early  year*  of  the  contract 
(and  interest  paid  thereon)  is  used  to  pay  the 
increasingly  large  insurance  costs  in  later  years. 
Cash  surrender  value  is  equal  to  the  cash  value  of 
the  policy  less  any  deductions  made  upon 
redemption  [see  Section  n.C.ll..  infra). 

"  Simply  stated,  the  "cost  of  insurance"  is  the 
charge  made  periodically  by  the  life  insurer  for  the 
net  amount  of  death  benefit  under  the  contract  for 
which  the  insurer  is  "at  risk"  during  that  period.  The 
insurer  is  at  risk  for  that  amount  of  the  death  benefit- 
equal  to  the  face  amount  of  the  contract  less  its 
current  cash  value:  this  is  the  "pure  risk  amount" 
The  amount  of  the  cost  of  insurance  charge  is 
calculated  by  multiplying  the  net  amount  at  risk  by 
the  "cost  of  insurance  rate."  a  rate  which  is  based 
on  factors  such  as  the  sex.  age,  and  rate  class  of  the 
insured. 

"  Ufe  insurers  may  reserve  the  right  io  limit  the 
amount  and  number  of  payments  and  may  prescril>e 
minimum  payments. 

'*  The  two  most  likely  types  of  subsequent  sales 
loads  are  (1)  a  deferred  sales  load  and  (2)  a  periodic 
charge  directly  on  the  cash  value  of  a  contract  A 
deferred  sales  load  generally  is  a  sales  load 
deducted  upon  redemption  (either  partial  or  full)  of 
a  contract  The  imposition  of  the  sales  load,  and  the 
rate  at  which  the  sales  load  is  deducted,  may  be 
contingent  on  the  number  of  years  the  contract  has 
been  in  effect  A  sales  load  that  is  a  periodic  charge 
against  cash  value  would  provide,  for  example,  that 
each  day  a  percentage  deduction  from  cash  value 
would  be  made  for  sales  load. 

"  The  grace  period  provisions  are  required  by 
article  IV.  section  3(b)(2)  and  article  IX.  section  3  of 
the  Variable  Life  InsuraiKe  Model  Regulation 
("Model  Regulations").  The  Model  Regulation. 
which  has  been  adopted  by  many  states,  was 
amended  by  the  National  Association  of  Insurance 
Commissioners  in  December  1982  spedficaliy  to 
permit  flexible  life.  A  copy  of  the  amended 
provisions  as  they  were  proposed,  with 
commentary,  is  attached  to  Release  13632. 


period  generaUy  begins  on  any  day  on 
which  cash  surrender  value  is 
insufficient  to  meet  the  various  fees  and 
charges  due  that  day.  If  an  additional 
payment  is  not  received  within  a 
specified  period  after  the  grace  period 
begins  (at  least  61  days),  the  contract 
wiU  lapse. 

Finally,  contracts  generally  will  have 
features  found  in  other  insurance 
contracts,  such  as  those  permitting  the 
contractholder  to  take  out  a  loan  using 
the  contract  as  seciuity  and  to  redeem 
the  contract  and  receive  its  cash  value 
less  deductions  for  sales  load  and  other 
charges.  In  addition,  most,  if  not  aU. 
flexible  contracts  wiU  be  designed  to 
conform  to  appUcable  requirements  of 
the  Internal  Revenue  Code,  which  are 
contained  in  section  7702  (formerly 
section  101(f)  ).•• 

//.  Rule  6e-3{T) 

The  rule  is  divided  into  four 

paragraphs.  Paragraph  (a)  defines 
generally  the  type  of  separate  account 
that  may  use  the  rule,  and  paragraph  (b) 
provides  relief  from  specific  sections  of 
the  Act  and  rules  thereunder.  Terms 
used  in  the  rule  are  defined  in  paragraph 
(c).  while  paragraph  (d)  sets  forth 
certain  computational  rules  to  be  used 
in  applying  the  rule. 

Each  provision  of  the  rule  is  described 
below.  Significant  similarities  and 
differences  between  the  rule,  rule  6e-2** 
and  Petitioner's  suggested  rule  *^  are 
also  noted. 

A.  Paragraph  (a) — The  Separate 
Account.  Paragraph  (a)  provides  that  a 
separate  accoimt  of  a  life  insurer  '* 


'  *  Section  7702  defined  a  life  insurance  contract 
for  purposes  of  the  Code  generally  as  any  contract 
which  is  a  life  insurance  contract  under  the 
applicable  state  law.  but  only  if  the  contract  meets 
either  of  two  alternative  tests  designed  to  limit 
investment-motivated  payment  of  large  amounts  of 
cash  under  the  contract 

**  As  noted  at>ove.  the  Commission  intends  to 
propoae  certain  actions  with  respect  to  rule  Oe-2  in 
a  future  release. 

**  Citations  to  Petitioner's  June  29  submission  will 
refer  to  the  "petition:"  citations  to  the  Septemttor  U 
supplemental  submisaion  will  refer  to  the  "petitioa 
supplement."  Paragraphs  of  Petitioner's  suggested 
rule  will  be  referred  to  as  "items"  throughout  llrii 
release  ia  order  to  distinguish  them  from  portioM  of 
rule  6e-2  and  6e-3(T),  which  will  be  referred  to  M 
"paragraphs"  or  "provinoos." 

•'  Paragraph  (b)(1)  of  the  rule  pro\'ides  that  the 
life  insurance  company  which  establishes  and 
maintains  the  separate  account  will  t>e  referred  to 
throughout  the  rule  as  the  "life  iiwurer."  Similariy, 
various  other  changes  in  language  used  in  rule  Se-I 
and  in  Petitioner's  suggested  rule  have  been  made 
throughout  rule  ee-3(T)  in  order  to  improve  it* 
readability.  These  changes  are  discussed  in  this 
release  only  where  they  are  substantive. 
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which  meets  six  conditions  will  be 
exempt  from  the  registration  provisions 
of  the  Act.  However,  such  a  separate 
accotint  will  be  subject  to  all  other 
provisions  of  the  Act  as  if  it  were 
registered,  except  as  specifically 
provided  in  paragraph  (b)  of  the  rule. 
The  conditions,  which  are  similar  t3 
those  contained  in  rule  6e-2(a),  are 
designed  to  ensure  the  segregated  nature 
of  the  separate  account  and  also  to  limit 
the  availability  of  the  rule  to  separate 
accounts  offering  flexible  contracts  as 
defined  in  paragraph  (c)(1)  of  the  rule 
[see  discussion  in  Section  II.C.l., 
infra).**  The  principal  differences  from 
rale  6e-2(a)  are  that:  (1)  Paragraph  (a)(l} 
now  includes  a  reference  to  the 
definition  of  "separate  account"  in 
section  2(a)(37)  of  the  Act  (15  U.S.C. 
80a-2(a)(37)l;"  (2)  the  prohibition  in 
rule  6e-2(a)(3)  on  holding  funds  in  the 
separate  account  corresponding  to 
dividend  accumulations  has  been 
deleted;**  and  (3)  paragraph  (a)(2) 
permits  the  assets  of  the  separate 
accoimt  to  be  derived  from  the  sale  of 
flexible  contracts  and  scheduled 
premium  variable  life  insurance 
contracts.**  Regarding  the  latter  matter, 
to  the  extent  a  separate  account  offers 
scheduled  contracts  it  will,  of  course. 
continue  to  be  governed  by  rule  6e-2 
rather  than  rule  6e-3(T). 

B.  Paragraph  (b) — The  Exemptive 
Provisions.  Paragraph  (b)  provides  that 
if  the  separate  account  meets  the 
requirements  of  paragraph  (a),  then  it 
shall  be  exempt  from  certain 
enumerated  provisions  of  the  Act  with 
respect  to  flexible  contracts  funded  by 


•»  Paragraph  (a)(2)  of  the  rule  provides  that 
flexible  premium  variable  life  insurance  contracts 
wiU  be  referred  to  throughout  the  rule  as  "flexible 
contracts."  The  Commission  believes  it  is 
appropriate  in  the  rule  to  refer  to  flexible  life  as 
contracts,  rather  than  policies  as  suggested  by 
Petitioner,  because  these  instruments  are 
investment  contracts  for  purposes  of  the  federal 
securities  laws,  notvvithstanding  that  in  insurance 
terminology  they  are  "insurance  policies." 

'*  Section  2(a|(37)  of  the  Act  defines  a  separate 
account  essentially  as  an  account  maintained  by  an 
insurance  company  under  which  income  and  losses 
are  oedited  to  and  charged  against  the  account's 
contracts  without  regard  to  the  income  or  losses  of 
the  insurance  company.  The  reference  to  section 
2(aK37)  in  paragraph  (a)(1)  has  made  it  unnecessary 
to  include  in  the  rule  a  provision  similar  to  rule  Se- 
2(a)(4). 

'«  Rule  ee-2(a)(3)  prohibits  a  scheduled  life 
separate  account  from  being  used  for  dividend 
accumulations,  and  this  restriction  is  explained  in 
Ifae  petition  at  note  24  as  an  industry  suggestion  to 
help  assure  that  a  scheduled  contract  would 
function  as  little  as  possible  as  an  investment 
vehicle.  In  light  of  the  arguments  set  forth  in  the 
petition  at  33-34,  the  Commission  believes  it  is 
appropriate  not  to  include  such  a  prohibition  in  this 
rule. 

"•  Paragraph  (a)(2)  of  the  rule  provides  that 
scheduled  premium  vsriable  life  insurance  contracts 
will  ba  referred  to  throughout  the  rule  as  "scheduled 
contracts." 


the  account.  This  provision,  like  rule  6e- 
2(b),  sets  forth  fifteen  exemptions,  many 
of  which  are  substantively  similar  or 
identical  to  the  exemptions  provided  by 
rule  6e-2(b]  or  requested  by  Petitioner  in 
the  suggested  rule.  The  discussion  below 
describes  these  exemptions  and  focuses 
particularly  on  the  rehef  which  differs 
from  or  is  in  addition  to  that  provided 
by  rule  6e-2(b)  or  the  suggested  rule.*" 

1.  Paragraph  (b)(1) — Sales  Load 
Definition 

Like  rule  6e-2(b)(l)  for  scheduled  life 
separate  accounts,  this  paragraph 
exempts  flexible  life  separate  accounts 
from  section  2(a)(35)  [15  U.S.C.  80a- 
2(a)(35)],  which  defines  the  term  "sales 
load."  The  purpose  of  this  exemption  is 
to  make  the  special  definition  of  sales 
load  contained  in  paragraph  (c)(4)  of  the 
rule  [see  discussion  in  Section  II.C.4., 
infra)  applicable  to  the  sales  load 
provisions  of  the  Act  as  they  relate  to 
flexible  life  separate  accounts.  Relief 
also  is  provided  from  various  other 
sections  of  the  Act  and  rules  thereunder 
necessary  to  permit  a  subsequent  sales 
ioad.*^  This  relief  is  necessary  because 
the  Act  and  rule  6e-2,  which  were 
drafted  when  sales  loads  were 
uniformly  front-end,  only  contemplates 
sales  loads  being  deducted  in  this 
manner. 


••  Because  rule  6e-3(T]  provides  a  comprehensive 
and  interrelated  set  of  exemptions  from  the  Act.  a 
separate  account  relying  on  the  rule  should  comply 
with  each  exemptive  provision  to  the  extent  that  the 
provision  or  the  underlying  section  of  the  Act 
applies  thereto. 

"  The  relief  provided  by  paragraph  (b)(1)  would 
permit  a  flexible  life  separate  account  to  deduct  a 
subsequent  sales  load  in  any  of  the  three  manners 
Petitioner  envisions  [see  petition  at  57).  First,  relief 
is  provided  from  sections  2(a)(32)  |15  U.S.C.  80a- 
2(d)(32)l.  22(c)  (15  U.S.C.  80a-22(c)|.  26(a)(2)(C)  (15 
U.SC.  80a-26(a)(2)(C)].  27(c)(1)  |t5  U.S.C.  80a- 
27(c)(1)),  and  27(d)  |15  U.S.C.  80a-27(d)|  and  rule 
Z2C-1  [17  CFR  270.22C-1]  to  permit  a  deferred  sales 
load  (see  description  supra  note  16).  Second, 
additional  relief  is  provided  from  section  12(b)  jlS 
U.S.C.  80a-12(b)l  and  rule  12b-l  thereunder  |17  CFR 
270.l2b-l|  to  permit  a  sales  load  to  be  deducted 
periodically  from  cash  value  (see  description  supra 
note  16).  Third,  this  paragraph  would  permit  any 
combination  of  a  front-end.  deferred,  and  periodic 
sales  load.  In  all  cases,  as  in  rule  ee-2.  the  detinition 
of  sales  load  set  forth  in  paragraph  (c)(4)  would  be 
controlling,  and  the  amount  of  sales  load  actually 
deducted  would  have  to  comply  with  the  limitations 
set  forth  in  paragraph  (b](13)  and.  if  applicable, 
paragraph  (d)  of  the  rule  [see  discussion  in  Sections 
I1.B.12.  and  U.D.,  infra). 

The  suggested  rule  contains  no  relief  fruiii  section 
12(b)  and  rule  12b-1  for  subsequent  sales  loads 
based  on  Petitioner's  "belief  that  these  provisions 
are  inapplicable  to  a  charge  (in  whatever  form)  to 

recover  sales  and  distribution  expense that 

complies  with  section  27  (petition  at  note  34).  While 
agreeing  with  the  practical  result  of  Petitioner's 
position,  the  Commission  believes  relief  is 
nevertheless  necessary,  and  it  has  been  included  in 
the  rule. 


2.  Paragraphs  (b)(2)  and  (b)(3)— 
Registration 

Paragraph  (b)(2)  exempts  a  flexible 
life  separate  account  from  the 
prohibitions  of  section  7  (15  U.S.C.  80a- 
7]  regarding  transactions  by 
unregistered  investment  companies  and 
paragraph  (b)(3)  provides  relief  from  the 
requirements  of  section  8  [15  U.S.C.  80a- 
8],  provided  that  the  account  files  a 
notification  of  claim  of  exemption  under 
.rule  6e-3(T)  on  Form  N-6EI-I  «•  and  a 
registration  statement  on  a  form 
designated  by  the  Commission, 
generally  within  ninety  days  thereafter. 
Both  provisions  are  substantively 
identical  to  rule  6e-2  (b)(2)  and  (b)(3}, 
respectively.  Until  a  registration  form 
specifically  designed  for  variable  life 
separate  accounts  is  adopted,  a  flexible 
life  separate  account  organized  as  a 
management  account  should  file  on 
Form  N-1  [17  CFR  274.11).  and  a  flexible 
life  separate  account  organized  as  a 
trust  account  should  file  on  Forms  N- 
8B-2  [17  CFR  274.12]  and  S-e  [17  CFR 
239.16].  In  each  case  the  first  page  of 
such  form  should  make  special  notation 
that  the  filing  is  made  pursuant  to  rule 
6e-3(T). 

3.  Paragraph  (b)(4) — Eligibility 
Restrictions 

Like  rule  6e-2(b)(4),  this  provision 
provides  a  partial  exemption  from  the 
restrictions  of  Section  9(a)  [15  U.S.C. 
80a-9(a]]  on  certain  persons  serving  in 
various  positions  with  an  investment 
company  so  that  the  restrictions  are  not 
applicable  to  personnel  of  the  life 
insurer  who  do  not  participate  directly 
in  the  administration  or  management  of 
the  separate  account  or  in  the  sale  of 
flexible  contracts. 

4.  Paragraph  (b)(5) — Investment  Policies 

This  provision  provides  flexible  life 
separate  accounts  with  the  same  relief 
from  section  13(a)  [15  U.S.C.  80a-13(a)] 
provided  by  rule  6e-2(b)(5)  to  permit  the 
life  insurer  in  limited  instances  to 
disapprove  changes  in  investment 
policies  initiated  by  contractholders. 

5.  Paragraph  (b)(6) — Initial  Capital 
Requirements 

This  provision  exempts  a  flexible  life 
separate  account  from  the  minimum 
capital  requirements  of  section  14(a)  [15 
U.S.C.  80a-14(a)]  on  the  same  terms  as 
are  provided  in  rule  6e-2(b)(6). 


**  As  noted  above,  the  Commission  is  adopting, 
on  a  temporary  basis,  amendments  to  Form  N-CFl-l 
in  order  to  make  it  available  to  separate  accounts 
relying  on  rule  6e-3(T]  as  well  as  those  relying  on 
rule  6e-2. 
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6.  Paragraph  (b)(7) — Selection  of 
Investment  Adviser 

A  limited  exemption  from  section 
15(a)  [15  U.S.C.  80a-15{a)]  is  provided 
by  paragraph  (b)(7)(i)  to  permit  the 
initial  selection  of  the  account's 
investment  adviser  to  be  made  without 
prior  contractholder  approval. 
Paragraph  (b)(7){ii)  provides  an 
exemption  from  sections  15  (a),  (b).  and 
(c)  to  permit  state  insurance  authorities 
in  certain  cases  to  disapprove  the 
advisory  contract  and  the  life  insurer  to 
disapprove  changes  in  the  account's 
principal  underwriter  or  investment 
adviser.  These  provisions  are 
substantially  identical  to  the 
corresponding  provisions  of  rule  6e-2. 

7.  Paragraph  (b)(8) — Selection  of  Board 
of  Directors 

This  provision,  like  rule  6e-2(b)(8), 
provides  a  limited  exemption  from  the 
requirements  of  section  16(a)  [15  U.S.C. 
80a-16(a)]  to  permit  persons  to  serve  as 
directors  of  the  separate  account 
without  prior  contractholder  approval. 

8.  Paragraph  (b)(9) — Custodianship 
Assets 

This  paragraph  provides  an 
exemption  from  section  17(f)  [15  U.S.C. 
80a-17{f)]  generally  to  allow  the 
securities  and  similar  investments  of  a 
management  account  to  be  maintained 
in  the  custody  of  the  life  insurer  or  of  an 
affiliated  life  insurer,  provided  certain 
conditions  designed  to  ensure 
safekeeping  of  such  assets  are  satisfied. 
The  relief  is  substantially  identical  to 
rule  6e-2(b)(9),  with  two  minor 
modifications,*'  Petitioner's  suggested 
rule  includes  similar  relief,  but  also 
provides  relief  from  section  17(f)  if  the 
management  account  complies  with  rule 
17f-2  (17  CFR  270.17f-2.J=»"  The  need  for 


"  The  first  modiHcation  is  to  paragraph  (b)(9)(iv) 
of  the  rule.  It  has  been  revised  to  permit  securities 
to  be  deposited  in  any  manner  permitted  by  any 
rule  under  section  17(f).  and  the  language  therein 
referring  to  a  national  securities  exchange  or 
association  has  been  deleted  in  light  of  the 
enactment  of  section  17A  of  the  Securities  Exchange 
Act  of  1934  |15  use.  78q-l|  as  pari  of  the 
Securities  Exchange  Act  Amendments  of  197S  |Pub. 
L  No.  94-29.  89  Stat  97).  The  effect  of  this 
modification  is  to  permit  a  separate  account,  in 
accordance  with  rule  17f-4  [17  CFR  270.17f-4l.  to 
deposit  its  securities  in  a  clearing  agency  registered 
with  the  Commission  under  section  17A  of  the  1934 
Act  or  the  book-entry  system  as  provided  by  the 
book-entry  regulations  of  federal  agencies. 

Second,  paragraphs  (b)(9)(iii)  and  (b)(9)(vi)  have 
been  modified  to  clarify  that  the  life  insurer  may 
retain  an  independent  public  accountant  on  behalf 
of  the  account. 

*"  Rule  17f-2,  a  rule  not  speciHcally  drafted  for 
insurance  company  separate  accounts,  specifies 
certain  conditions  under  which  a  management 
investment  company  may  maintain  its  securities 
and  similar  investments  in  its  own  custody. 


such  an  alternative  test  is  unclear, 
however,  because  rule  6e-2(b)(9) 
provides  relief  comparable  to,  and  in 
some  cases  exceeding,  that  provided  by 
rule  17f-2.  Accordingly,  this  suggestion 
has  not  been  incorporated  into  the  rule, 
although  comment  is  requested  as  to 
whether  such  an  alternative  test  is 
necessary. 

9.  Paragraph  (b)(10)— Voting  Rights 

This  provision,  which  is  substantively 
identical  to  rule  6e-2(b)(10),  provides  an 
exemption  from  the  voting  rights 
requirements  of  section  18(i)  [15  U.S,C. 
80a-18(i)]  if,  inter  alia,  flexible  life 
contractholders  receive  one  vote  for 
each  $100  of  cash  value.  The 
Commission  has  determined  not  to 
incorporate  Petitioner's  suggestion  to 
add  the  words  "registered  management" 
to  describe  the  type  of  investment 
company  which  is  the  subject  of  the 
contractholder  voting  requirements 
discussed  in  this  part  of  the  rule.  Such 
an  addition  could  lead  to  confusion 
about  the  scope  of  the  relief  provided  in 
cases  where,  for  example,  a  flexible  life 
separate  account  organized  as  a 
management  company  elects,  in  reliance 
on  the  rule,  not  to  register  under  the  Act. 

10.  Paragraph  (b)(ll) — Dividends 

As  in  the  case  of  rule  6e-2(b)(ll),  this 
provision  exempts  from  section  19  [15 
U,S.C.  80a-19]  any  dividend  paid  on  a 
participating  flexible  contract  on  the 
ground  that  such  "dividends"  are  not 
dividends  in  the  sense  used  in  the  Act. 

11.  Paragraph  (b)(12) — Pricing  and 
Processing 

This  paragraph  provides  relief  from 
sections  22(d)  [15  U.S.C.  80a-22(d)],  22(e) 
[15  U.S.C.  80a-22(e)],  and  27(c)(1)  and 
rule  22c-l  in  connection  with  certain 
pricing  and  processing  provisions.  The 
pricing  relief  provided  by  paragraph 
(b)(12)(i)  is  similar  to  rule  6e-2(b)(12)(i), 
although  the  language  has  been  updated 
to  reflect  an  amendment  to  rule  22c-l 
effected  after  the  adoption  of  rule  6e- 
2."  Paragraph  (b){12)(i){B)(7) 


"  Former  rule  22c-l(b)  required  that  an 
investment  company  price  its  shares  not  less 
frequently  than  once  daily  at  the  close  of  trading  on 
the  New  York  Stock  Exchange.  This  rule  was 
amended  in  1979  (Investmei.;  Company  Act  Rel.  No. 
10827  (Aug.  13. 1979)  |44  FR  486549  (Aug.  20, 1979): 
18  SEC  Docket  120  (Aug.  28. 1979)))  to  require 
pricing  on  any  day  there  is  a  sufficient  degree  of 
trading  in  the  porifolio  securities  of  the  investment 
company  that  the  current  net  asset  value  of  the 
investment  company's  redeemable  securities  might 
be  materially  ejected  and  to  permit  a  company's 
board  of  directors  to  designate  a  time  during  the 
day  at  which  pricing  would  occur. 


incorporates  Petitioners's  suggestion 
that  the  rule  provide  pricing  relief 
specifically  to  permit  deductions  from 
cash  value  for  items  such  as  the  cost  of 
insurance  and  administrative  fees  and 
charges  to  be  made  at  such  times  as 
specified  in  the  contract,'*  and 
paragraph  (b)(12)(i)(B](2)  requires  the 
death  benefit  to  be  determined  only  on 
days  when  it  could  be  affected  by  the 
investment  experience  of  the  separate 
account. *'  In  addition,  this  paragraph 
permits  a  subsequent  sales  load  to  be 
deducted  from  cash  value  at  specified 
times. 

One  significant  difference  in 
terminology  between  rule  6e-2  and  rule 
6e-3(T)  that  first  appears  in  this 
provision  is  the  use  of  the  terms  "cash 
value"  and  "cash  surrender  value."  Rule 
6e-2  uses  these  terms 
interchangeable  '*  because  it  was 
drafted  for  contracts  in  which  these 
amounts  would  be  equal.  In  the  case  of 
a  flexible  contract  subject  to  a  deferred 
sales  load,  however,  the  contract's  cash 
value  and  its  cash  surrender  value  may 
not  be  equal  since  the  latter  may  reflect 
a  deduction  for  the  deferred  sales  load. 
Accordingly,  definitions  of  these  terms 
have  been  included  in  paragraph  (c)(10) 
and  (c)(ll)  of  the  rule. 

Petitioner  urges  that  the  pricing 
provisions  should  only  require  that  a 
contract's  cash  value  and  death  benefit 
be  "determinable"  on  valuation  days, 
rather  than  "determined"  as  required  by 
rule  6e-2(b)(12)(i),  apparently  because 
some  contracts  may  provide  that  daily 
investment  experience  may  not  affect 
the  death  benefit  and  charges  may  be 
deducted  from  cash  value  other  than  on 
a  daily  basis  [see  petition  at  73-74). 
Since  these  situations  already  are 
specifically  excepted  from  the  general 
pricing  requirements  by  paragraphs 
(b)(12)(i)(B)  (7)  and  (2).  Petitioner's 
suggestion  has  not  been  incorporated 
into  t'ae  rule. 

12.  Paragraph  (b)(13) — Sales  Load  and 
Other  Deductions 

This  provision  provides  exemptions 
from  section  27  and  related  provisions  in 
connection  with  the  deduction  of  sales 
load  and  certain  fees  and  charges  from 
the  assets  of  a  flexible  life  separate 


»»  The  relief  provided  by  paragraph(b)(12)(i)(B)(  71 
provides  explicit  relief  for  practices  already 
permitted  for  scheduled  life  separate  accounts  by 
rule  ee-2(b)(12)(ii). 

"  For  example,  investment  experience  (eilher 
positive  or  negative)  would  not  affect  the  death 
benefit  under  an  Option  I  contract  (see  description 
in  Section  L  supra)  until  the  cash  value  plus  pure 
risk  amount  exceeded  the  current  face  amount  of 
death  benefit  under  the  contract. 

*«  Compare  rule  6e-2(b)(10)(i)(A)  and  rule  6e- 
2(b)(12)(i). 
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account.  Like  rule  6e-2(b)(13),  this 
provision  is  divided  into  nine  sections, 
discussed  below. 

a.  Paragraph  (b)(13)(i)— Sales  Load 
Limitation.  Paragraph  (b)(13)(i)  provides 
exemptions  comparable  to  those 
provided  by  rule  6e-2(b)(13)(i)  and 
incorporates  part  of  Petitioner's 
suggested  rule.  The  nature  of  the  relief 
provided  by  this  provision  is  most  easily 
understood  by  first  examining  the  nature 
and  scope  of  the  exemptions  provided  to 
scheduled  contracts  in  rule  6e-2  and  the 
reasons  underlying  that  relief. 

Rule  6e-2(b)(13)(i)  provides  separate 
accounts  offering  scheduled  contracts 
with  an  exemption  &om  the4«quirement 
of  section  27  that  sales  load  deducted 
under  any  periodic  payment  plan 
certificate  not  exceed  9%  of  payments 
"to  be  made  thereon."  Since  scheduled 
contracts  provide  coverage  for  an 
indeterminate  period — i.e..  for  the  whole 
of  life — it  was  necessary  to  specify  an 
artificial  time  period,  which  in  the  case 
of  rule  6e-2  is  the  lesser  of  20  years  or 
the  anticipated  life  expectancy  of  the 
insured.'^  In  adopting  this  time  period, 
the  Commission  believed  it  to  be  a 
reasonable  estimate  of  the  period  during 
which  payments  would  be  made. 
Petitioner  argues  that  flexible  contracts 
similarly  are  of  indeterminate  length 
and  that  the  same  relief  should  be 
granted."  This  time  period  appears 
equally  reasonable  in  the  case  of 
flexible  contracts  and  has  been 
incorporated  into  the  rule. 

Petitioner  asserts,  however,  that 
flexible  life  requires  additional  relief 
because  the  sales  load  provisions  of  rule 
6e-2  contemplate  payments  which  are 
scheduled  and  in  a  fixed  amount.  It  is 
for  this  purpose  that  Petitioner  has 
developed  the  concept  of  a  "guideline 
annual  premium"  which,  as  discussed  in 
Section  II.C.8.,  irfra,  is  defined  generally 
as  the  level  annual  payment  necessary 
to  provide  the  future  benefits  under  the 
contract  through  maturity,  based  on 
certain  assumptions.  The  guideline 
annual  premium,  in  effect,  corresponds 
to  scheduled  payments  under  rule  6e-2, 
and  the  sum  of  20  years'  guidelines.  Uke 
the  sum  of  twenty  years'  scheduled 


'*  While  Mction  Z7  limil*  sales  load  to  g«  of 
payments  made,  it  permits  proportionately  more 
sales  load  to  be  deducted  in  the  early  years  of  ■ 
periodic  payment  plan  certificata.  For  example,  it 
permits  up  to  50%  of  the  first  jrear's  payment  to  be 
deducted  as  sales  load,  so  long  as  the  issuer  can 
demonstrate  prospectively  that  the  total  sales  load 
deducted  over  the  Kfe  of  th«  certificate  will  not 
exceed  9%  of  total  payments  made.  Since  variable 
contracts  are  of  indelerrainate  length,  an  artificial 
test  (such  as  the  20  year  or  life  expectancy  test)  is 
necessary  to  permit  the  life  insurer  to  demonstrate 
complidDce  with  the  0%  limitation  on  a  proapective 
basis. 

**  See  petition  at  44. 


payments  under  rule  6e-2,  provides  the 
base  against  which  to  measure 
compliance  with  the  9%  limitation. 
Petitioner  urges  the  Commission  to 
incorporate  this  approach  into  a  flexible 
life  rule  because  it  "has  substantive  and 
procedural  virtues  superior  to  those  of 
other  possible  methods  of  specifying 
premium  payments  '  (petition  at  48).*' 

The  Commission  believes  that,  on 
balance  and  in  the  absence  of  a  readily 
apparent  alternative,  the  guideline 
annual  premium  approach  for  measuring 
compliance  with  the  sales  load 
requirements  can  be  adopted  in  the  case 
of  flexible  life  without  frustrating  the 
intent  of  the  relevant  statutory 
provisions.  Moreover,  although  it  is 
somewhat  troublesome  to  permit  the 
amount  of  sales  load  to  be  based  on 
other  than  actual  payments,  particularly 
with  a  product  like  fiexibile  life  which 
may  permit  significant  variations  in 
actual  payments,  the  use  of  artificial 
tests  in  connection  with  both  scheduled 
life  ••  and  variable  armuity  contracts  *• 
has  proven  to  be  a  practical  way  to 
accommodate  insurance  products  under 
the  Act  Separate  issues  are  presented 
regarding  the  appropriateness  of  the 
various  assumptions  to  be  used  in 
defining  the  amount  of  the  guideline 
annual  premium,  and  they  are  discussed 
in  Section  II.C.8.,  infra  in  connection 
with  the  definition  of  this  term  set  forth 
in  paragraph  (c)(8)  of  the  rule. 

Thus,  paragraph  (b)(13)(i)(A)  of  the 
rule  provides  relief  from  the  sales  load 
limitations  of  sections  27(a)(1)  (15  U.S.C. 
80a-27(a)(l)J,  27(h)(1)  [15  U.S.C.  80a- 
27(h)(l)|,  and  27(h)(4)  (15  U.S.C.  80a- 
27(h)(4)],  provided  that  sales  load  does 
not  exceed  9%  of  the  sum  of  the 
guideline  annual  premiums  that  would 
be  paid  during  the  relevant  contract 
periods.*"  Like  rule  6e-2(b)(13)(i).  the 
relevant  contract  periods  are  equal  to 
the  lesser  of  20  years  or  the  anticipated 
life  expectancy  of  the  instu^d  named  in 
the  contract.  The  1980  Commissioners 
Standard  Ordinary  Mortality  Table 


"  Petitioner  ar^es.  among  other  things,  that  such 
an  approach  would  provide  life  insurers  wrth  some 
certainty  as  to  a  compliance  with  the  Act  and  would 
assist  them  in  structuring  commission  payments  to 
life  insurance  agents.  Absent  use  of  the  guideline 
annual  premium  approach.  Petitioner  suggests  that 
life  insurers  might  be  forced  to  limit  sales  loads  to 
9%  of  payments  as  they  are  actually  paid,  which 
would  create  problems  for  the  life  insurer  given  the 
heavily  front-end  loaded  nature  of  traditional 
insurance  agent  cotnmission  schedules  (see  petition 
at  45-91). 

"  See  rule  8e-2(b)(13)(i). 

*•  See  rule  27a-l  (17  CFR  270.27a-l|. 

♦•  The  term  "contract  period"  is  defined  in 
paragraph  (c)(5)  of  the  rule  generally  as  the  period 
from  a  contract  issue  or  anniversary  date  to  the 
earlier  of  the  next  following  anniversary  date  or  the 
contract's  termination  date.  See  discussion  in 
Section  II.C.5..  infra. 


( '1980  CSO  Table")  is  prescribed  for 
determining  anticipated  life  expectancy, 
rather  than  the  1958  Commissioners 
Standard  Ordinary  Mortahty  Table 
( "1958  CSO  Table ")  as  specified  in  rule 
6e-2(b)(13)(i),  and  the  reason  for  this 
change  is  explained  in  Section  11.C.8., 
infra.*  ^ 

Where  payments  in  excess  of  the 
guideline  amount  are  made  during  any 
contract  period.  Petitioner  proposes  that 
sales  load  be  permitted  to  be  deducted 
from  the  excess  amount  This  additional 
sales  load  would  be  limited  to  the  lesser 
of  9%  of  the  guideline  single  premium— 
i.e.,  the  amount  necessary  to  pay  up  the 
contract  until  maturity  ** — or  9%  of  the 
payments  in  excess  of  the  guideline 
annual  premium.  The  Commission  has 
decided  not  to  adopt  this  suggestion 
because  it  would  permit  a 
contractholder,  who  takes  advantage  of 
the  contract's  flexibility  and 
concentrates  his  payments  during  the 
early  contract  years,  to  be  charged  more 
than  a  9%  sales  load  on  payments  equal 
to  the  sum  of  20  guideline  annual 
premiums.  Similarly,  two  otherwise 
comparable  contractholders  could, 
depending  on  the  timing  and  amount  of 
their  payments,  pay  different  amounts  of 
sales  load  even  though  the  total  amount 
of  their  payments  was  equaL*' 

Under  this  paragraph,  a  Ufe  insurer 
has  wide  latitude  to  design  a  schedule  of 
sales  load  deductions  so  long  as  the 
total  amount  deducted  does  not  exceed 
9%  of  the  guideline  annual  premiums 
which  would  be  paid  during  20  years  or 
the  insured's  life  expectancy,  if  less. 


*'  A  mortality  table  is  an  actuarial  device  which 
estimates  bfe  expectancy.  The  196S  CSO  Tdble. 
developed  jointly  by  the  Society  of  Actuanes  and 
the  National  Association  of  Insurance 
Commissioners  ("NAIC"),  prescribes  the  minimum 
basis  upon  which  certain  insurance-related 
culrulations  must  be  made.  The  NAIC  recently 
promulgated  a  mortality  table  embodying 
contemporary  mortality  assumptions — the  1980  CSO 
Table — which  generally  will  be  mandatory  for  all 
life  insurance  contracts  by  1989. 

*'  The  term  "guideline  single  premium"  is  defined 
in  paragraph  (c)(g]  of  the  rule  and  is  discussed  in 
Section  1I.C.9.,  infra. 

**  For  example,  assume  a  flexible  contract  that 
contains  an  excess  front-end  sales  load  which 
declines  to  0%  before  the  10th  contract  year  and  that 
contractholder  X  pays  exactly  the  guideline  annual 
premium  [e.g..  Sl.OtX))  each  year  for  20  years.  X 
could  pay  sales  load  of  up  to  9f%  of  his  total 
premium  payments  [9%  of  $20,000  =  Si. 800). 
Contractholder  Y  has  an  identical  contract,  but 
makes  atmual  premium  payments  equal  to  twice  the 
guideline  annual  premium  in  each  of  the  firet  10 
contract  years.  Under  Petitioner's  suggested  rule.  Y 
could  pay  sales  load  of  up  to  9%  of  20  guideline 
annual  premiums  (n.8(X)).  plus  up  to  9%  of  the 
excess  of  his  payments  over  the  guideline  amount 
for  each  of  the  first  10  years  (9%  of  S10.000^S900). 
i.e..  Y  could  pay  sales  load  e<|ual  to  13.5%  of  his 
premium  payments  (SZ.700).  which  is  150^  of  what 
X  could  be  charged  for  the  same  amount  of 
payments. 
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subject,  of  course,  to  the  other  relevant 
limitations  in  the  Act  and  this  rule.**  In 
addition,  subject  to  the  "stair  step" 
provisions  which  are  discussed 
immediately  below,  a  life  insurer  would 
be  permitted  to  deduct  a  sales  load  from 
any  payments  made  in  excess  of  20 
guideline  annual  premiums,  or,  if  less, 
the  number  of  guideline  annual 
premiums  corresponding  to  the  insured's 
life  expectancy.**  Finally,  paragraph 
(b)(13)(i)(B)  has  been  included  as  an 
alternate  sales  load  test  to  clarify  that  a 
life  insurer  who  deducts  sales  load  from 
actual  payments  in  a  manner  permitted 
by  section  27(a)(1)  can  also  rely  on  the 
rule. 

b.  Paragraph  (b)(13)(ii)— "Stair  Step" 
Relief.  This  provision  provides 
exemptions  similar  to  those  in  rule  6e- 
2(b)(13)(ii)  from  the  requirements  of 
sections  27(a)(13)  [15  U.S.C.  80a- 
27(a)(3)I  and  27(h)(3)  [15  U.S.C,  80a- 
27(h)(3)]  that  the  amount  of  any  sales 
load  deducted  from  any  payment  not 
exceed  the  proportionate  amount 
deducted  from  any  prior  payment — 
commonly  known  as  "stair  step" 
requirements.*'  Paragraph  (d)(l)(ii) 
provides  comparable  relief  from  the 
stair  step  requirements  relating  to  other 
than  front-end  sales  loads  [see 
discussion  in  Section  II.D.l.,  infra). 

c.  Paragraph  (b)(13)(iii)— Deduction  of 
Fees  and  Charges  and  Custodianship  of 
Assets.  This  provision  provides  relief 
from  sections  27(c)(2),  26(a)(1),  and 
26(a)(2)  to  permit  certain  fees  and 
charges  to  be  deducted  from  account 
assets  and  to  permit  various 
custodianship  activities  regarding  those 
assets.  The  relief  is  modeled  upon 
comparable  relief  afforded  variable 
annuity  separate  accounts  by  rules  26a- 


**  See  e.g..  Section  27(a)(2)  of  the  Act  [15  U.S.C. 
80a-27(a)(2)).  and  paragraphs  (b)(13)(ii)  and 
(b)(13)(vi  of  this  rule,  discussed  infra. 

**  For  example,  assume  a  contractholder  with  a 
life  expectancy  of  at  least  20  years  purchases  a 
flexible  contract  with  a  guideline  annual  premium  of 
Sl.OOO.  The  life  insurer  is  permitted  to  deduct  Sl.800 
in  sales  load  (9%  of  S20.000)  from  the 
contractholder's  first  S20,000  in  payments, 
regardless  of  the  timing  of  those  payments.  If.  and 
only  if.  the  contractholder  subsequently  makes 
payments  in  addition  to  the  $20,000,  the  life  insurer 
can  deduct  a  sales  load  from  such  additional 
payments,  subject  to  the  "stair  step"  provisions. 

**  Because  the  Commission  had  decided  not  to 
adopt  the  petition's  approach  to  payments  in  excess 
of  the  guideline,  the  petition's  "ratio"  approach  to 
this  stair  step  provision  is  unnecessary  and  has  not 
been  included  as  part  of  this  paragraph. 

Similar  to  rule  6e-2(b)(13)(ii).  the  paragraph 
provides  an  exception  to  the  "stair-step" 
requirements  for  increases  caused  by  the  grading  of 
cash  surrender  values  into  reserves.  The 
administrative  history  of  the  provision  in  rule  6e-2 
does  not  provide  specific  guidance  regarding  the 
types  of  situations  contemplated  by  this  exception. 
Comment  is  requested  on  the  t>'pes  of  situations  in 
the  context  of  flexible  life-  in  which  it  is  anticipated 
that  this  exception  would  be  operative. 


1  and  26a-2  [17  CFR  270.26a-l  and 
270.26a-2]  and  relief  proposed  to  be 
codified  in  rule  26a-3,*^  but  differs  from 
rule  6e-2(b)(13)(iii)  to  the  extent  that 
conditional,  rather  than  blanket,  relief  is 
provided. 

Although  the  exemptions  provided  by 
this  provision  generally  are  routine,  the 
treatment  of  any  charges  for  mortality, 
expense,  and  guaranteed  death  benefit 
risks  ("risk  charges")  in  paragraph 
(b)(13)(iii)(F)  differs  from  the  approach 
of  rule  6e-2.  Despite  the  potential  that 
the  proceeds  from  risk  charges  may  be 
used  to  finance  distribution,  the 
scheduled  life  rule  imposes  no  , 

conditions  in  this  regard,  primarily  ' 

because  at  the  time  the  rule  was 
adopted  state  insurance  regulations 
effectively  limited  these  charges  to  no 
more  than  .50%.  *'  Recent  action  at  the 
state  level,  however,  has  effectively 
rescinded  this  limitation,**  In  light  of 
this  action,  and  the  concerns  noted 
above,  the  Commission  has  determined 
to  incorporate  into  the  rule  conditions 
comparable  to  those  required  of  variable 
annuity  separate  accounts  that  deduct 
risk  charges. 

This  provision  also  requires  that  the 
amount  of  the  risk  charge  be  disclosed 
in  the  prospectus  and  be  at  least  one 
half  of  the  maximum  charge  permitted 
under  the  contract.  This  requirement  is 
identical  to  that  contained  in  rule  6e- 
2(c)(l)(iii)  and,  in  that  context  was 
intended  to  assure  that  the  life  insurer 
would  not  initially  set  an  unrealistically 
low  risk  charge  in  order  to  induce 
persons  to  purchase  a  scheduled 
contract,  and  later  raise  the  charge  to 
the  contract  maximum.  Petitioner  would 
delete  this  requirement,  although  the 
explanation  given  does  not  address  the 
concern  noted  above  (see  petition  at  35). 
The  Commission  has  determined  not  to 
make  this  change  absent  evidence  that 
this  concern  is  no  longer  valid  or  is  not 
relevant  to  flexible,  as  opposed  to 
scheduled,  contracts.  Comment  on  this 
issue  is  requested. 

d.  Paragraph  (b)(13)(iv)— 
Redeemability  and  Contract  Lapses. 
This  provision  provides  relief  from 
sections  27(o)(l)  and  27(d)  to  the  extent 
that  the  insurance  nature  of  flexible 
contracts  prevents  them  from  being 
redeemable  for  a  pro  rata  share  of  the 
separate  account's  assets  within  the 


meaning  of  these  provisions.*"  The 
specific  relief  provided  differs  from  the 
corresponding  provisions  of  rule  6e-2(b) 
in  two  ways. 

First,  paragraph  (b](13)(iv)(B)  provides 
that  the  life  insurer  may  include  a 
provision  in  the  contract  requiring  that, 
if  on  a  contract  processing  day  *'  there 
is  insufficient  cash  surrender  value  to 
pay  the  charges  necessary  to  keep  the 
contract  in  force  until  the  next  such  day, 
that  amount  shall  be  applied  to  purchase 
a  non-forfeiture  option  *•  specified  by 
the  life  insurer.  This  provision  differs 
from  rule  6e-2(b)(13)(iv).  which  permits 
the  contractholder  to  elect  to  receive 
either  the  contract's  cash  surrender 
value  or  any  of  several  non-forteiture 
options.  In  suggesting  this  approach. 
Petitioner  argues  that  this  different 
treatment  for  flexible  contracts  is 
appropriate  because  a  lapse  typically 
will  occur  only  when  cash  surrender 
value  is  minimal  and.  under  these 
circumstances,  it  is  fair  to  permit  the  life 
insurer  to  recover  some  of  its  expenses 
in  providing  the  grace  period.  The 
Commission  agrees,  but  it  has  included 
a  proviso  in  the  rule  that  this  approach 
may  be  used  only  where  contract 
processing  days  occur  not  less 
frequently  than  monthly  because  it 
believes  Petitioner's  assumption  of 
minimal  cash  surrender  value  is 
reasonable  only  if  processing  days  occur 
at  least  that  often.*^ 

In  addition,  paragraph  (b)(13)(iv)(B)(2) 
requires  that  before  the  life  insurer  may 
apply  a  contract's  cash  value  to  a  non- 
forfeiture option  in  the  manner 
described  above,  any  excess  paid  for 
sales  loading  (calculated  pursuant  to 
paragraph  (b)(13)tv)(A)  and  discussed  in 
Section  II.B.12.e.i.,  infra]  shall  be 
applied  to  keep  the  contract  in  force,'* 


*''  Rule'28a-3  was  proposed  for  comment  in 
Investment  Company  Act  Rel.  No.  14190  (Oct.  11. 
19B4). 

*•  See  Article  VI.  Section  7(5)  of  the  former 
Variable  Life  Insurance  Model  Regulation. 

**  See  Commentary  on  the  Model  Regulation  at 
lOB,  reprinted  in  Appendix  A  of  the  petition. 


*o  In  addition,  this  section  provides  relief  from 
sections  2(a)(32).  22(c)  and  Rule  22c-l. 

* '  The  term  "contract  processing  day"  is  defined 
in  paragraph  (c)(13)  generally  as  any  day  on  which 
fees  and  charges  under  the  contract  are  deducted 
from  the  separate  account.  See  discussion  in  Section 
n.C.13.,  infra. 

"  Generally  speaking,  an  non-forfeiture  option  is 
a  contract  feature  required  under  state  law  which 
provides  for  the  application  of  any  cash  value 
remaining  upon  lapse  to  purchase  a  paid-up  life 
insurance  policy. 

**  Thus,  while  the  life  insurer  has  discretion  lo 
designate  how  often  contract  processing  days  will 
occur  under  its  contracts,  this  provision  requires 
that  if  they  occur  less  frequently  than  monthly,  the 
contractholder  (in  the  circumstances  described  in 
the  text  above)  must  be  given  the  right  to  choose  a 
cash  refund  or  a  non-forfeiture  option. 

*♦  The  Commission  has  determined  not  to 
incorporate  two  of  Petitioner's  suggestions  into  this 
paragraph.  First.  Petitioner  would  permit  the  life 
insurer  upon  a  contract  lapse  to  keep  any  excess 
sales  loading,  primarily  because  of  "the  absence  of 
nonforfeiture  options  with  cash  value"  (petition  at 

Continued 
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If  the  contractholder  subsequently 
makes  a  payment,  paragraph 
(bMl3Hiv)(6)(2)  permiU  the  life  insurer 
to  recapture  the  excess  sales  loading 
previously  applied  to  keep  the  contract 
in  force. 

Second,  paragraph  (b](13](iv](C;) 
specifies  that  subject  to  other 
provisions  of  the  rule,  sales  load  may  be 
deducted  upon  a  redemption."' 

e.  Paragraph  (b)(13)(v) — Surrender 
and  Refund  of  Excess  Sales  Load  Right 
and  Conversion  Right  This  paragraph, 
like  rule  6e-2  (b)(13)(v),  provides 
exemption  ^om  the  requirement  of 
section  27(d]  that  the  holder  of  a 
periodic  payment  plan  certificate  must 
have  the  right  to  surrender  the 
certificate  within  the  first  18  months 
after  issuance  and  receive  the  value  of 
his  account  plus  any  amount  paid  for 
sales  loading  which  exceeds  15%  of 
gross  payments  made.  Relief  is  provided 
so  long  as  the  flexible  contractholder  is 
given  a  surrender  and  refund  right  and  a 
conversion  right,  as  discussed 
separately  below. 

i.  Surrender  and  Refund  Right. 
Paragraph  (b)(13](v)(A)  provides  that  the 
contractholder  must  be  given  the  right  to 
surrender  the  contract  within  the  first  24 
months  and  receive  its  cash  surrender 
value  plus  a  refund  of  any  "excess"  paid 
for  sales  loading.  This  provision  defines 
the  "excess"  amount  of  sales  loading 
refundable  as  that  amount  of  sales  load 
which  exceeds  the  sum  of  (1)  the  lesser 
of  30%  of  the  guideline  annual  premium 
or  30%  of  actual  payments  made  during 
the  first  contract  period  ••  plus  (2)  the 


56).  To  the  extent  this  may  be  true,  the  Commission 
nevertheless  believes  it  would  be  inequitable  to 
permit  the  Kfe  insurer  to  keep  any  excess  kmiiing 
which  it  otherwise  would  have  been  obligated  to 
refund  had  the  contractholder  surrendered  (rather 
than  lapsed).  Although  this  suggestion  has  not  been 
incorporated  into  the  rule,  paragraph 
(b)(13)(ivKBKA  as  noted  above,  doe*  pennM  the  hfe 
insurer  to  apply  any  excess  loading  to  keep  the 
oootract  ia  force.  If  the  application  of  any  excess 
load  ia  insufTicient  lo  keep  the  contract  in  force,  the 
Ufa  iosurer  may  then  apply  the  excess  load,  together 
with  any  mnammg  cash  surrender  value,  to  the 
purchase  of  a  specified  non-forfeiture  option. 

Second.  Petitioner's  suggestion  lo  insert  the  word 
"additional "  to  describe  the  type  of  "interest" 
charge  that  may  not  be  Included  in  any  option  that 
may  be  imposed  automatically  under  a  contract  has 
not  been  incorporated  because  the  basis  for  this 
suggestioD  is  unclear  and  is  not  discussed  in  the 
peutioo. 

**  For  purposes  of  clarity  and  consistency  with 
the  lem^iolagy  of  the  Act.  the  term  "redemption" 
has  been  substituted  in  various  parts  of  the  rule  for 
the  phrase  "complete  or  partial  surrender  or 
withdrawal. '  as  used  in  the  suggested  role,  and 
similar  phrases  used  in  rule  Se-Z. 

*•  The  term  contract  period  is  defined  in 
para^^ph  (cM5)  of  the  rule  generally  as  the  period 
from  a  contract  issue  or  anniversary  date  to  the 
earlier  of  the  next  following  anniversary  dale  or  the 
contract's  terminatiao  date.  See  discussion  in 
Section  11.C.5..  infra. 


lesser  of  10%  of  the  guideline  annual 
premium  or  10%  of  actual  payments 
made  during  the  second  contract  period 
plus  (3)  9%  of  payments  made  during 
either  the  first  or  the  second  contract 
period  in  excess  of  the  guideline  annual 
premium  in  each  period. 

Petitioner's  formula  in  the  suggested 
rule  for  determining  excess  sales  load 
subject  to  the  refund  right  would  permit 
the  life  insurer  to  retain  sales  load  at 
higher  rates  where  the  contractholder 
chooses  to  pay  less  than  the  guideline 
annual  premium  during  the  first  two 
contract  year.*^  Petitioner  asserts  that 
this  relief  is  necessary  to  protect  life 
insurers  since  they  will  bear  expenses  in 
early  contract  years  irrespective  of  the 
amount  of  payments  made.  While  this 
concern  appears  vaUd.  the  Commission 
is  reluctant  to  reduce  the  amount  of 
refund  to  be  received  by 
contractholders.  Moreover,  a  more 
direct  way  to  address  Petitioner's 
concern  is  to  permit  the  life  insurer  to  fix 
the  timing  and  minimiun  amount  of 
payments  during  the  first  two  contract 
years.  This  approach  has  been 
incorporated  into  the  definition  of  a 
flexible  contract  [see  discussion  in 
Section  II.Cl.,  infra). 

ii.  Conversion  Right.  In  addition  to  the 
surrender  and  refund  right  discussed 
above,  paragraph  (b)(13)(v)(B)  of  the 
rule  provides  that  the  contractholder 
must  be  given  the  right  to  convert  the 
flexible  contract  during  the  first  24 
months  into  a  different  type  of  life 
insurance  policy.  While  the 
corresponding  provision  of  rule  6e-2 
specifies  that  conversion  must  be  to  a 
whole  life  policy,  this  provision  of  Rule 
6e-3(T)  permits  the  life  insurer  to 
specify  conversion  into  any  policy  other 
than  a  variable  contract.  As  noted  by 
Petitioner,  the  purposes  underlying  the 
conversion  right  are  satisfied  so  long  as 
the  contractholder  has  the  right  to 
convert  to  any  type  of  fixed-benefit  life 
insurance  poHcy  (see  petition  at  56).*' 

As  further  suggested  by  Petitioner,  the 
new  poUcy  must  provide  for  either  the 
same  death  benefit  or  the  same  amount 
at  risk  to  the  life  insurer  as  the  flexible 
contract  at  the  time  of  conversion  and 
must  provide  for  premiums  based  on  the 
same  issue  age  and  risk  classification  of 
the  insived  as  the  flexible  contract, 
subject  to  an  equitable  adjustment.  The 


'^  In  the  first  contract  year,  the  suggested  rule 
defines  excess  sales  loading  as  the  amount  in 
excess  of  the  lesser  of  30%  of  the  guideline  annual 
premium  or  50%  of  actual  payment,  and  in  the 
second  year  these  amounts  are  10%  and  17%. 
respectively. 

••  Of  course,  the  conversion  nght  would  not  be 
available  to  a  contractholder  while  the  grace  period 
is  in  effect  since  in  that  circumstance  paragraph 
(bl(13)(iv)  is  controlling. 


suggested  rule  would  permit  the  life 
insurer  to  select  whether  the  new  policy 
would  provide  the  same  death  benefit  or 
amount  at  risk.  The  Commission 
believes,  however,  that  the  insured 
should  have  the  option  of  making  this 
determination,  and  this  requirement  has 
been  included  in  paragraph 
(b)(13)(v)(B)(l). 

f.  Paragraph  {b)(13)(vi) — Reserve 
Requirements.  This  provision  provides 
exemption  from  the  reserve 
requirements  of  rule  27d-l  [17  CFR 
270.27d-l)  imposed  on  the  principal 
underwriter  and  depositor  of  periodic 
payment  plan  certificates  subject  to 
sections  27(d)  or  section  27(1)  on  terms 
identical  to  those  of  rule  6e-2(b](13)(vi) 
and  the  suggested  rule. 

g.  Paragraph  (b)(13)(vii) — Notification 
of  Surrender  and  Refund  Right  and 
Conversion  Right.  This  provision 
implements  the  notification 
requirements  of  section  27(e)  [15  U.S.C. 
80a-27(e)j  and  rule  27e-l  thereunder  [17 
CFR  270.27e-ll  by  prescribing  the  form, 
manner  of  delivery,  and  timing  of  the 
notice  of  the  surrender  and  refund  right 
specified  in  paragraph  (b)(13)(v](A).  It 
preserves  the  basic  requirements  of  rule 
6e-2(b)(13)(vii),  with  certain 
modifications  discussed  below. 

The  first  modification  is  that  this 
provision  has  been  expanded  to  permit 
the  notice  requirement  to  be  satisfied  by 
providing  the  contractholder  with  a 
written  document  containing 
information  comparable  to  that  required 
by  Form  N-271-1  [17  CFR  274.301).  This 
approach,  which  is  based  on  a  suggest 
by  Petitioner,  will  permit  life  insurers  to 
design  the  form  of  the  notice  they  must 
provide. 

A  second  modification  to  this 
provision  relates  to  the  timing  of  the 
required  notice  regarding  the  surrender 
and  refund  right.  Petitioner  points  out 
that  the  requirement  of  rule  6e- 
2(b)(13](vii](B)  that  the  notice  be 
provided  if  the  contractholder  fails  to 
make  a  scheduled  payment  is  not 
meaningful  in  the  case  of  a  flexible 
contract.  Alternatively.  Petitioner 
suggests  that  the  notice  should  be  given 
generally  within  30  days  after  the  first 
and  second  contract  anniversaries  and 
that  the  surrender  and  refund  right 
should  not  expire  until  not  less  than  15 
days  after  the  last  notice  is  mailed  [see 
petition  at  69).  While  the  nature  of 
flexible  contracts  clearly  warrants  an 
alternative  notice  requirement,  notice 
would  appear  most  appropriately  given 
at  times  during  the  surrender  and  refund 
period  when  a  contract  is  likely  to 
terminate.  Accordingly,  paragraph 
(b)(13)(vii)(B)  requires  that  the  notice  be 
sent  whenever  the  amounts  available  on 
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any  contract  processing  day  to  pay  the 
charges  authorized  by  the  contract  are 
insufficient  to  keep  the  contract  in  force 
until  the  next  contract  processing  day.** 
Since  Article  IX.  section  3  of -the  Motiel 
Regulation  [see  supra  note  16)  requires  a 
report  to  be  sent  in  similar 
circumstances,  paragrmph  (bHl3)(vii)(B) 
indicates  that  the  required  notice  and 
report  may  be  sent  together. 

A  third  modificatkHi  is  that  the  rule 
permits  notice  to  be  provided  through 
personal  delivery  by  sales 
representatives,  as  an  alternative  to 
delivery  of  the  notice  by  first  class  mail. 
Petitioner  suggested  this  modification  to 
conform  the  rule  with  common  industry 
practice. 

h.  Paragraph  (b)(13)(viii>— "Free 
Look"  Period.  In  addition  to  the 
surrender  and  refund  right  and  the 
conversion  right  discussed  above,  rule 
6e-2(b)(13)(viii)  requires  that  the 
contractholder  be  provided  a  45  day 
"free  look"  period  during  which  he  may 
elect  to  return  his  scheduled  contract 
and  receive  a  refimd  of  the  present 
value  of  his  gross  payments,  and  a 
similar  withdrawal  right  is  set  forth  in 
paragraph  (b)(13)(viii).  As  suggested  by 
Petitioner,  this  provision  permitsihe  life 
insurer  to  design  the  form  of  the  notice, 
provided  it  contains  information 
comparable  to  that  required  by  Form  N- 
271-2  [17  CFR  274.303). 

This  provision  permits  the  life  insurer 
to  impose  the  investment  risk  during  the 
free  look  period  on  the  contractholder. 
The  corresponding  provision  of  rule  6e- 
2,  on  the  other  hand,  imposes  that  risk 
on  the  life  insurer,  apparently  because 
state  law  at  the  time  rule  6e-2  was 
adopted  mandated  this  result  Petitioner 
points  out  that  this  result  is  no  longer 
required  under  state  law,***  and  argues 
that  it  is  inequitable  to  impose  the 
investment  risk  during  the  fi-ee  look 
period  on  the  hfe  insurer,  especially 
given  the  possibility  under  flexible  life 
of  large  volimtary  initial  payments 
which,  if  made,  could  impose  substantial 
risk  on  the  life  insurer  [see  petition  at 
70).  In  view  of  the  fact  that  the 
corresponding  free  look  period  of 
.  section  27  imposes  all  investment  risk 
on  the  purchaser,  Petitioner's  suggestion 
has  been  incorporated  into  the  rule.*' 


**  Of  course,  a  notice  would  not  be  required  to  be 
sent  on  each  day  during  a  grace  period,  rather  only 
at  the  beginning  of  each  grace  period. 

*<■  See  Model  Regulation.  Artida  IV.  aection 
3(a)(5). 

*'  Although  the  language  of  the  suggested  rule 
requires  the  life  insurer  to  refund  any  contract  fees 
and  charges  deducted  from  premium  payments,  it 
would  not  require  tha  Ufa  inaursr  to  refund  any  fees 
or  charges  dedocted  Eron  cash  valaa.  Tha 
Commission  belicvas  soco  a  result  is  Inconsistent 
with  tha  intent  of  section  27.  and  it  has  "added  a  new 


Finally,  the  Commission  has 
determined  not  to  revise  the  length  of 
the  withdrawal  period  as  required  by 
PetiUoner.  Rule  6e-2(b){13)(viii)(A) 
permits  the  contractholder  to  elect 
withdrawal  anytime  up  to  the  latest  of 
(i)  45  days  from  the  date  of  the 
application  for  insurance,  (ii)  10  days 
from  receipt  of  the  contract  by  the 
insured,  or  (iii)  10  days  from  the  mailing 
of  the  notice  of  right  to  withdraw. 
Petitioner's  proposed  rule  would  delete 
the  first  alternative  solely  on  the  ground 
that  at  the  time  rule  6e-2  was  being 
developed,  the  Model  Regulation  had  a 
similar  requirement  which  has  since 
been  deleted  [see  petition  at  71). 
However,  the  45  day  provision  in  rule 
6e-2  already  represents  a  shortening  of 
the  60  day  withdrawal  period  provided 
by  section  27(f).  and  the  Commission  is 
reluctant  to  shorten  this  period  further. 
Moreover,  the  fact  that  the  flexible 
contractholder  will  bear  the  investment 
risk  during  the  free  look  period  further 
lessens  any  need  to  shorten  the 
withdrawal  period. 

i.  Paragraph  (b)(13)(ix) — When 
Contract  Submitted.  Similar  to  Rule  6e- 
2(b)(13)(ix),  this  paragraph  deems  the 
postmark  date  on  the  envelope  returning 
the  contract  to  be  the  date  the  contract 
is  submitted  for  surrender,  conversion, 
or  withdrawal. 

13.  Paragraph  (b)(14) — Selection  of 
Independent  Public  Accountant 

Similar  to  the  relief  provided  by 
paragraphs  (b](7]  (selection  of 
investment  adviser)  tmd  (b)(8)  (selection 
of  board  of  directors)  of  the  rule,  this 
paragraph  provides  a  limited  exemption 
from  section  32(a)  [15  U.S.C.  80a-32(a)] 
to  permit  the  initial  selection  of  the 
account's  independent  public 
accoimtant  to  be  made  without  prior 
contractholder  approvaL  The  relief  is 
identical  to  that  contained  in  rule  6e- 
2(b)(14)  and  the  suggested  rule. 

14.  Paragraph  (b)(15) — Trust  Accounts 

This  provision  provides  certain 
exemptions  specifically  tailored  for  any 
separate  account  organized  as  a  unit 
investment  trust  ("trust  account").  The 
relief  is  similar  to  that  contained  in  rule 
6e-2(b)(15),  except  that  reUef  also  is 
provided  to  permit  (1)  trust  accounts  to 
be  used  to  fund  either  scheduled  life  or 
flexible  life  and  (2)  underlying  funds  to 
offer  their  shares  to  both  variable  life 
separate  accoimts  and  variable  annunity 
separate  accoimts.  While  this  latter 
practice,  commonly  referred  to  as 
"mixed  funding,"  is  precluded  by  the 


literal  language  of  rule  6e-2(bKl5).  the 
Commission  has  granted  exemptions  on 
several  occasions  permitting  this 
practice."*  The  conditioiu  under  which 
this  relief  has  been  granted  have  been 
included  in  the  rule,  with  limited 
exceptions.**  , 

C  Paragraph  (c)—The  Definitions. 
Paragraph  (c)  of  the  rule,  like  the 
corresponding  paragraph  of  rule  6e-2, 
defines  various  terms  used  in  the  rule. 

1.  Paragraph  (c)(1) — Definition  of 
Flexible  Premium  Variable  Life 
Insurance 

This  provision  defines  a  flexible 
ctmtract  for  purposes  of  the  rule  as  a 
contract  of  life  insurance,  subject  to 
regulation  under  the  insurance  laws  of 
every  jurisdiction  in  which  it  is  offered, 
whidi  contains  certain  features 
discussed  below.  Like  rule  6e-2(c)(l), 
this  provision  defines  the  type  of 
contract  for  which  the  rule's  exemptions 
are  designed.  Although  comparable  to 
the  deflation  in  rule  6e-2.  the  definition 
of  flexible  Ufe  has  been  modified  to 
reflect  the  differing  character  of  the 
product  The  specific  language  of  the 
definition  is  based  in  large  part  on  the 
suggested  rule,  with  certain 
modifications  discussed  below. 

Paragraph  (c)(1)  states  that  ■ 
flexible  contract  shall  provide  for 
payments  which  are  not  fixed  by  the  life 
insurer  as  to  both  timing  and  amount 
Limited  exceptions  from  these 
requirements  are  provided  to  permit  the 


provision  to  Petitioner's  suggested  language, 
paragraph  (b)(13)(vlii)(A)(J).  to  pracluda  thia 
possibility. 


**  See.  ej..  Invastmant  Company  Act  ReL  No. 
13580  (OcL  18, 19S3):  InvwUnent  Cooipany  Act  RaL 
No.  134M  (Aug.  2S.  1963).  Since  the  prohibitioi  in 
rule  Oe-2(b)(15)  against  mixed  funding  wss  based  in 
part  on  concerns  that  conflicts  could  arise  betwaan 
the  mterests  of  variable  life  and  variable  annuity 
contract-holders,  racipients  of  axemptive  order* 
have  represented,  among  other  things,  that  tha  Ufa 
Insurer  would  monitor  for  the  existence  of  any 
material  irreconcilable  conflicts  snd.  if  one  arose, 
would  notify  the  separate  account  and  take 
appropriate  action,  at  Its  own  coat  to  remedy  sudi 
conflict. 

*■  The  Commission  is  not  codifying  three 
conditions  contained  in  Individual  appbcations  and 
requests  comment  on  whether  these  omission  are 
appropriate.  First  the  requirement  that  state 
insurance  authorities  be  notified  of  mixed  funding 
has  not  been  included  because  the  Commission  is 
not  aware  of  any  problems  under  stste  law  that 
have  arisen  In  connection  with  mixed  funding. 
Second,  the  rule  does  not  require  the  life  insurer  to 
obtain  an  opinion  of  counsel  to  the  effect  that  mixed 
funding  will  not  have  any  adverse  federal  tax 
consequences  because  several  life  insurers  recently 
have  advised  the  staff  that  provisions  of  the  Tax 
Reform  Act  of  1964  [PJ-  96-369)  have  efTectivaly 
eliminated  the  need  for  such  an  opinion  by 
clarifying  the  oonsequencaa  of  mixed  funding. 
Finally,  the  rule  does  not  explicitly  require 
prospectus  disclosure  regarding  cartsin  risks  of 
mixed  funding  because  the  Commission  does  not 
l>elieve  it  would  be  sppropriste  to  specify  discloaura 
requirements  in  this  type  of  rule,  although  such 
disclosure  may  nevertheless  l>e  appropriate. 
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life  insurer  to  fix  the  timing  and 
minimum  amount  of  payments  for  the 
nrst  two  contract  periods  [see 
discussion  in  Section  D.  C5.,  supra)  and 
to  prescribe  a  reasonable  minimum 
amount  for  any  additional  payment. 

While  Petitionei; expects  that 
generally  both  the  amount  and  timing  of 
payments  will  be  flexible  and 
determined  by  the  contractholder  (see 
petition  at  16),  the  deHnition  does  permit 
the  life  insurer  to  fix  the  timing  or  the 
amount  of  payments,  but  not  both.  Life 
insurers  should  be  aware,  however,  that 
the  definition  is  not  intended  to  include 
a  contract  which  provides  only  a  limited 
range  of  flexibility  with  respect  to  either 
timing  or  amount  of  payments,  while  the 
other  element  is  set  by  the  life  insurer, 
or  a  contract  which  provides  a  very 
limited  range  of  flexibility  with  respect 
to  both  timing  and  amount  of  payments. 
Such  contracts  are  effectively  scheduled 
contracts  and  may  not  rely  on  this  rule 
or  use  the  guideline  annual  premium 
approach  for  determining  permissible 
sales  load. 

Paragraph  (c)(l)(ii]  states  diat  a 
flexible  contract  shall  provide  a  death 
benefit  the  amount  or  duration  of  which 
may  vary  to  reflect  the  separate 
accoimt's  investment  experience.** 

Paragraph  (c)(l)(iii)  states  that  the 
cash  value  of  a  flexible  contract  must 
vary  to  reflect  the  investment 
experience  of  the  separate  account.  This 
requirement  is  also  contained  in  rule  6e- 
2(c)(l)(i)." 

The  rule  does  not  include  a  proviso  to 
paragraph  (c)(1),  as  suggested  by 
Petitioner,  stating  that  a  flexible 
contract  shall  not  include  that  portion  of 
a  contract  treated  under  state  law  as 
providing  any  armuity  benefits  other 
than  as  a  settlement  option.  The  petition 
fails  to  explain  the  purpose  or  need  for 
such  a  provision.  Comment  is  requested 
on  the  need  for  such  a  provision. 

2.  Paragraph  (c)(2)— Definition  of 
Incidental  Insurance  Benefits 

This  provision  defines  the  term 
"incidental  insurance  benefits"  in 
generally  the  same  way  this  term  is 


•*  In  the  case  of  ■  flexible  contract  with  an 
Option  I  death  twnefit.  for  example,  the  amount  of 
the  death  beneflt  will  vary  based  on  investment 
experience  only  in  the  circumstances  described 
tupro  note  33.  Similarly,  a  flexible  contract  could 
guarantee  that  so  long  as  the  prescribed  payments 
are  paid,  the  contract  will  provide  for  a  minimum 
death  benefit  In  such  a  case,  while  the  amount  of 
any  death  benefit  in  excess  of  the  guaranteed  death 
benerit  would  vary  based  on  investment  experience. 
Hie  duration  of  that  death  benefit  would  vary  only 
based  on  the  incidence  of  the  prescribed  payments. 

••  As  suggested  by  Petitioner  (see  petition  at  34- 
35).  tlie  definition  of  a  flexible  contract  does  not 
require  the  contract  to  provide  a  guaranteed 
minimum  death  benefit  of  a  stated  amount  as  does 
rule  ee-2(c)(l)(U). 


defined  in  rule  6e-2(c)(2),  except  that, 
consistent  with  the  general  design  of 
flexible  life,  the  requirement  that  the 
duration  of  the  benefits  may  not  vary 
with  investment  experience  has  been 
deleted. 

Petitioner  would  define  incidental 
insurance  benefits  as  insurance  benefits 
"lacking  discrete  cash  values  that  vary" 
in  accordance  with  investment 
experience  (petition  at  75).  This 
approach,  according  to  Petitioner,  would 
permit  incidental  benefits  the  duration 
and  amount  of  which  may  change  with 
investment  experience.  Although  it  is,  as 
noted  above,  consistent  with  the  design 
of  flexible  life  to  permit  the  duration  of 
incidental  benefits  to  vary  with 
investment  experience,  the  petition  does 
not  explain  why  this  design  also 
necessitates  that  the  amount  of  the 
benefits  so  vary  nor  does  the  petition 
define  the  concept  of  "discrete"  cash 
values.  Moreover,  if  the  amount  of  an 
incidental  benefit  changes  with 
investment  experience,  it  is 
questionable  whether  such  a  benefit 
should  be  treated  as  "fixed"  for 
purposes  of  the  rule  as  suggested  by 
Petitioner  (see  petition  at  75).  In  light  of 
these  concerns,  the  Commission  has  not 
incorporated  Petitioner's  suggestion  into 
the  rule,  although  comment  is  requested 
on  the  matters  raised  above. 

3.  Paragraph  (c)(3)— Defini "on  of 
Guaranteed  Death  Benefit 

The  term  "guaranteed  death  benefit" 
is  defined  generally  as  any  amount 
guaranteed  by  the  life  insurer  to  be  paid 
upon  death  without  regard  to  the 
investment  experience  of  the  separate 
account.  Although,  as  noted  above  in 
connection  with  the  definition  of  a 
flexible  contract  [see  supra  note  65),  a 
flexible  contract  is  not  required  to 
include  a  guaranteed  death  benefit,  this 
provision  recognizes  that  life  insurers 
nevertheless  may  elect  to  include  this 
feature  in  their  contracts.  This  definition 
corresponds  to  the  definition  of 
"minimum  death  benefit"  in  rule  6e- 
2(c)(3),  and  except  for  several  non- 
substantive changes,  it  is  identical  to  the 
definition  suggested  by  Petitioner. 

4.  Paragraph  (c)(4)— Definition  of  Sales 
Load 

Similar  to  rule  6e-2(c)(4),  this 
provision  defines  "sales  load"  for 
purposes  of  the  rule  as  the  difference 
between  payments  made  and  the  sum  of 
certain  enumberated  deductions  deemed 
not  to  be  sales  load.  Given  the 
scheduled  nature  of  payments  under 
scheduled  life,  rule  6e-2(c)(4)  measures 
sales  load  at  the  time  payments  are 
made.  Because  sales  and  other  expenses 
under  flexible  contracts  may  not 


necessarily  be  deducted  from  payments, 
this  provision  measures  sales  load 
during  a  contract  period,  as  defined  in 
paragraph  (c)(5)  (see  discussion  in 
Section  II.C.5..  infra). 

For  the  most  part,  the  deductions  are 
similar  to  those  permitted  by  rule  6e- 
2(c)(4).  This  provision,  however,  diflers 
from  rule  6e-2(c)(4),  and  the  suggested 
rule,  in  several  respects.  First  paragraph 
(c)(4)(i)  refers  to  increases  in  cash  value 
for  that  contract  period  that  are 
"attributable  to  payments  made"  in 
order  to  exclude  from  sales  load  any 
increase  in  cash  value  attributable  to  a 
dividend  accumulation.**  Second, 
paragraph  (c)(4)(ii)  specifies  the  1980 
CSO  Table  for  purposes  of  the  cost  of 
insurance  deduction.  Petitioner  urges 
that  the  rule,  like  rule  6e-2.  specify  the 
1958  CSO  Table.  The  reason  for  this 
change  is  discussed  in  Section  II.C.8., 
infra.  Third,  paragraph  (c)(4)(vii)  permits 
deduction  of  an  additional  charge  in  the 
nature  of  an  interest  charge  when 
payments  which  may  be  required  by  the 
life  insurer  during  the  first  two  contract 
periods  are  made  more  frequently  than 
annual^  but  limits  this  charge  to 
payments  made  to  fulfill  any  minimiun 
payment  that  may  be  required.*^  The 
suggested  rule  would  incorporate  the 
standard  of  rule  6e-2(c)(4)(viii).  which 
permits  deduction  of  an  additional 
interest  or  service  charge  or 
administrative  fee  assessed  when 
payments  are  made  more  frequently 
than  annually.  Although  the  interest 
portion  of  this  type  of  deduction  appears 
appropriate  in  the  context  of  a 
scheduled  contract,  which  is  priced  on 
the  assumption  of  annual  payments,  it 
appears  less  relevant,  and  perhaps 
inappropriate,  when  the  contract  does 
not  require  scheduled  payments. 
Accordingly,  a  deduction  is  permitted 
only  when  the  life  insurer,  pursuant  to 
paragraph  (c)(l)(i),  requires  minimum 
payments  during  the  first  two  contract 
periods.** 


••  See  discussion  in  Section  Il.A..  supra. 

"  Thus,  if  a  contract  required  a  $1000  paymentjn 
the  second  year,  and  a  contractholder  made  a  piw^< 
payment  on  January  1  (the  normal  due  date)  aMa 
S750  payment  on  (une  1.  an  interest  charge  would  be 
placed  on  Seoo  (S1000-$400  =  S600)  Because  this 
charge  is  designed  to  compensate  the  life  insurer  for 
the  time  value  of  the  money  it  anticipated  collecting 
on  the  normal  due  date  [January  1),  no  charge 
should  be  assessed  against  the  first  S400  payment, 
but  only  against  Seoo  of  the  second  payment  which 
is  the  amount  the  life  insurer  anticipated  receiving  S 
months  earlier. 

**  The  deduction  for  an  additional  service  charge 
or  administralive  fee  in  the  case  of  frequent 
payments  has  not  l>een  included  in  this  part  of  the 
definition  because  a  deduction  for  these  items 
would  be  allowed  by  paragraph  (c)(4)(iv). 
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Finally,  two  changes  suggested  by 
Petitioner  have  not  been  incorporated 
into  this  definition.  The  first  change 
concerns  the  rate  of  return  assumed  in 
calculating  the  deduction  for  dividends 
paid  under  a  participating  flexible 
contract.  The  suggested  rule  replaces  the 
"gross  annual  investment  return" 
standard  of  rule  6e-2(c)(4)()x)  with  a 
"net  investment  earnings  rate",  thereby 
apparently  permitting  a  greater  dividend 
deduction  (and  correspondingly  a  higher 
sales  load)  than  rule  6e-2.**  This  basis 
for  this  particular  change  is  not 
discussed  in  the  petition  and  appears 
unwarranted.  Second,  Petitioner's 
"catch-all"  deduction  for  unforeseen 
fees  and  charges  set  forth  in  item 
(c)(4)(xii)  of  the  suggested  rule  has  not 
b^en  incorporated  into  the  rule.  The 
Petitioner  did  not  present  adequate 
justification  for  this  deduction  and  the 
Commission  can  see  no  need  for  it  at 
this  time. 

5.  Paragraph  (c)(5) — Definition  of 
Contract  Period 

As  noted  above,  the  rule  makes 
frequent  use  of  the  term  "contract 
period,"  which  is  defined  by  this 
provision  generally  as  the  period  from  a 
contract  issue  or  anniversary  date  to  the 
earUer  of  the  next  following  anniversary 
date  or  the  last  day  of  the  grace  period. 
The  language  suggested  by  Petitioner 
has  been  modified  slightly  so  as  to 
ciearly  encompass  the  first  year  a 
contract  is  in  effect. 

6.  Paragraph  (c)(6) — Definition  of 
Variable  Death  Benefit 

This  provision  defines  the  term 
"variable  death  benefit "  generally  as  the 
death  benefit  payable  under  a  flexible 
contract  which  varies  to  reflect  the 
investment  experience  of  the  separate 
account  and  which  would  be  payable  in 
the  absence  of  any  guaranteed  death 
benefit.  This  term  is  used  in  paragraphs 
(c)(2)  and  (c)(4)(iii)  of  the  rule  and  the 
definition  is  substantively  identical  to 
rule  6e-2(c)(6)  and  item  (c)(8)  of  the 
suggested  rule. 

7.  Paragraph  (c)(7) — Definition  of 
Payment 

Like  rule  6e-2(c)(7).  paragraph  (c)(7) 
defines  "payment"  in  two  ways 
depending  on  where  it  is  used  in  the 
rule.  Generally,  "payment"  means  gross 
premiums  paid.  For  purposes  of 
calculating  sales  load  and  any  refund, 
"payment"  means  gross  premiums  less 


certain  charges  for  substandard  risks, 
incidental  insurance,  or  more  frequent 
than  annual  payments.  Hiis  bifurcated 
approach  is  intended  to  assure  that  the 
sales  load  and  refund  provisions  will 
apply  only  to  the  amount  of  sales  load 
charged  for  the  variable  benefits. 
Excluded  for  all  purposes  6xjm  die 
definition  is  that  portion  of  the  payment 
deducted  by  the  insurer  to  recapture 
excess  sales  loading  applied  by  the  life 
insurer  to  maintain  contract  benefits 
pursuant  to  paragraph  (b)(13Kiv)(B)(2).^o 

The  rule  does  not  incorporate 
Petitioner's  suggestion  that  the  three 
charges  noted  above  be  excluded  from 
the  definition  of  payment  only  if  they 
are  deducted  from  payments  as  they  are 
made.  Petitioner  argues  that  this 
approach  is  necessary  because  where 
such  charges  are  deducted  fit>m  cash 
value,  it  would  be  impossible  to 
attribute  them  to  particular  payments. 
Attribution  is  not  necessary  in  this  case, 
or  generally  for  any  purpose  under  the 
rule,  however,  because  the  rule  uses  the 
guideline  annual  premium,  rather  than 
payments  made,  as  the  concept  against 
which  to  measure  compliance. 
Moreover,  Petitioner's  suggestion  would 
in  e^ect  permit  different  amounts  of 
sales  load  to  be  deducted  from  identical 
flexible  contracts  based  solely  on  the 
timiiTg  of  the  deduction  of  these  three 
charges.^* 

8.  Paragraph  (c)(8) — Definition  of 
Guideline  Annual  Premium 

As  noted  above  [see  Section  n.B.12.a.. 
supra),  the  design  of  a  flexible  contract 
makes  it  necessary  to  create  a  concept 
corresponding  to  scheduled  payments 
under  rule  6e-2.  This  construct  is  the 
"guideline  annual  premium."  which  this 
paragraph  defines  generally  as  the  level 
annual  payment  necessary  to  provide 
the  future  benefits  under  die  contract 
through  its  maturity.  Because  it  is  a 
future-oriented  concept,  the  guideline 
annual  premium  necessarily  must 
include  certain  assumptions  as  to  the 
timing  and  amoimt  of  payments.  In  the 
Commission's  view,  the  assumptions 
used  should  be  designed,  to  the 
maximum  extent  possible,  to  produce  a 
guideline  annual  premium  that  could 
reasonably  be  expected  to  be  paid  by  a 
purchaser  of  a  flexible  contract. 


In  defining  the  ^define  annual 
premiimk  paragraph  (c)(8)(i)(A)  provides 
that  payments  are  assumed  to  be  fixed 
by  the  life  insurer  both  as  to  timing  and 
amount.'*  The  timing  of  each  payment 
is,  of  course,  assumed  to  be  annual, 
while  the  amoimt  of  each  payment 
includes  four  additional  assumptions 
specified  by  paragraph  (c)(8)(i)(B).  They 
are:  (1)  Payments  are  based  on  the  1980 
CSO  Table;  (2)  net  investment  earnings 
are  earned  at  the  greater  of  5%  or  the 
rate  specified  in  the  contract  at 
issuance:  (3)  sales  load  is  deducted  at 
the  rate  specified  in  the  contract;  and  (4) 
various  fees  and  charges  luider  the 
contract  are  deducted  at  rates  specified 
in  the  contract.'* 

The  definition  is  similar  to  that 
suggested  by  Petitioner,  except  it  uses 
different  assumptions  for  the  CSO  Table 
used  '*  and  net  investment  earnings.'* 
The  practical  effect  of  not  using 
Petitioner's  assumptions  is  that  the  rule 
permits  a  smaller  guideline  annual 
premiiun  than  would  be  permitted  by  the 
suggested  rule.  The  Commission 
believes  this  is  appropriate  because 
Petitioner's  assumptions  result  in  a 
guideline  annual  premium  that  exceeds 
the  amount  that  could  reasonably  be 
expected  to  be  paid  by  a  piuxhaser  of  a 
flexible  contract,  as  discussed  below. 

Petitioner's  definition  of  the  guideline 
armual  premium  is  "derived  from" 
section  101(f)  (now  section  7702)  of  the 
Code  (petition  at  45)  which,  as  relevant 
here,  prescribes  the  maximum  amount 
which  may  l>e  paid  under  a  flexible 
contract  and  still  allow  it  to  be  taxed  as 
"life  insurance."  '•  Since  the  Code 
prescribes  a  maximum  amoimt  it  seems 
unlikely  at  best  that  a  contractholder 
could  reasonably  be  expected  to  make 
payments  in  excess  of  the  Code 
limitation,  even  assuming  that  the  Hfe 
insurer  would  permit  such  payments, 
because  to  do  so  would  put  the  tax 
status  of  the  contract  in  jeopardy.  Yet 
Petitioner's  formulation  of  the  guideline 
annual  premium  in  fact  produces  a 


*•  The  assumed  gross  annual  investment  return 
used  in  calculating  this  deduction  has  been 
increased  from  4%  to  %5  to  reflect  a  more 
reasonable  expectation  of  retnni.  See  discussion  in 
Section  U.CJt.,  infra. 


^o  This  treatment  is  necessary  to  ensure  that  the 
recaptured  sales  load  will  not  be  traated  as  "new" 
sales  load.  The  circumstances  under  which  sale* 
load  may  be  recaptured  are  described  in  Section 
U.B.12.d..  tupra. 

'' '  In  addition,  since  the  Commission,  as  noted 
above  (see  Section  I1.C4.  tupra\.  has  not 
incorporated  Petitioner's  "catch-all"  deduction  into 
the  rule,  the  suggested  rales's  reference  to  tiiat 
charge  has  not  been  included  in  this  provision. 


"  The  amount  of  each  payment  is  equal  to  the 
payment  that  would  be  required  under  a 
comparable  scheduled  contract. 

"A  life  insurer  offering  a  scheduled  contract 
would  make  assumptions  concaming  these  four 
items  in  formulating  the  amount  of  each  scheduled 
payment  under  the  contract. 

''*  The  suggested  rule  assumes  payments  art 
based  on  the  1058  CSO  Table. 

^*  The  suggested  rule  assumes  net  investment 
earnings  at  4%. 

<•  See  supra  note  IS.  When  it  originally 
incorporated  the  guideline  annual  prvmliMD  coocept 
into  the  Code.  Congress  explamad  that  its  purpose 
was  to  prevent  flexible  contracts  that  were  "oweriy 
investment  oriented."  S.  Comm.  on  Finance  Report 
on  the  Tax  Equity  and  FiscaJ  Rasponsibility  Act  of 
1982.  S.  Rep.  No.  404.  97lh  Coof-  2d  Sm*.  SS2-S3 
(1962)  (Vol.  1). 
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guideline  annual  premium  that  is  greater 
than  the  amount  permitted  to  be  paid  by 
the  Code.  This  is  because  Petitioner's 
guideline  annual  premium,  although 
identical  in  all  other  respects  to  the 
corresponding  Code  concept,  uses 
different  assumptions  for  the  CSO 
Table  "  and  net  investment  earnings  '" 
that  produce  a  larger  guideline  annual 
premium.  The  practical  effect  of  these 
differences  is  that  the  suggested  rule 
permits  compliance  with  the  sales  load 
limitation  to  be  measured  against  a 
guideline  aiuiual  premium  that  would 
not,  and  in  fact  under  the  Code  could 
not  reasonably  be  expected  to  be  paid 
by  a  flexible  contractholder. 
Formulating  the  guideline  annual 
premium  in  this  manner,  in  the 
Commission's  view,  would  be 
inconsistent  with  the  protection  of 
investors  and  the  policy  and  provisions 
of  the  Act 

On  the  other  hand,  merely  to  conform 
the  assumptions  used  in  the  rule  to  those 
in  the  Code  similarly  would  not  produce 
a  guideline  annual  premium  approaching 
reasonable  expectations.  As  noted 
above,  the  Code  prescribes  the 
maximum  amount  which  a 
contractholder  may  pay.  If  the  definition 
of  guideline  annual  premium  in  the  rule 
incorporated  the  same  assumptions  as 
are  used  in  the  Code,  it  would  produce  a 
guideline  annual  premium  that  would  be 
based  on  the  questionable  assumption 
that  an  insurer  could  reasonably 
anticipate  the  contractholder  paying  the 
maximum  amount  permitted  by  the 
Code.  While  the  Commission  has 
accepted  the  Code-derived  guideline 
annual  premium  concept  as  an 
appropriate  tool  for  measuring 
permissible  sales  load,  the  differing 
purposes  and  objectives  of  the  Code  and 
the  Act  preclude  using  the  same 
assumptions  in  actually  calculating  the 
guideline  annual  premium. 

The  Commission  believes  that,  on 
balance,  use  of  the  1980  CSO  Table  and 
the  5%  net  investment  rate  assumptions 
produces  a  reasonable  guideline  annual 
premium  against  which  to  measure  sales 
load  compliance.  Notwithstanding 
Petitioner's  assertion  that  the  1958  CSO 


"  The  (uggested  rule  ip«cifie«  the  1958  CSO 
Table  irrespective  of  whether  that  table  or  the  1980 
CSO  Table  it  actually  used  in  the  contract  design 
whereai  lertion  7702  requires  use  of  the  tame  table 
that  it  guaranteed  under  the  contract. 

'•  The  suggested  rule  assumes  net  investment 
earnings  at  the  annual  effective  rate  of  4%  whereai 
section  7702  assumes:  (1)  The  greater  of  4%  or  the 
minimum  rate  or  rates  guaranteed  upon  issuance  of 
the  contract  for  purposes  of  the  Code  concept 
corresponding  to  the  guideline  annual  premium,  and 
(2)  the  greater  of  6'*  or  the  minimum  rate  of 
issuance  for  purposes  of  the  Code  concept  which 
corresponds  to  the  guideline  single  premium  used  in 
this  rule  (see  discussion  in  section  n.C.9..  infra]. 


Table  "remains  the  standard  mortality 
table  in  use  in  the  insurance  industry 
today"  (petition  at  37],  the  1980  CSO 
Table  is  the  standard  which  most 
closely  reflects  the  actual  mortality 
experience  upon  which  flexible  life  will 
be  priced.  In  fact,  a  number  of  life 
insurers  already  are  using  this  table  and, 
as  Petitioner  points  out,  it  will  become 
mandatory  in  1989  [see  petition  at  38). 
Regarding  the  net  investment  rate 
assumption,  any  particular  rate  of  return 
necessarily  must  be  somewhat  arbitrary. 
The  5%  rate,  however,  is  within  the 
range  of  assumed  rates  specified  in  the 
Code  and  is  itself  a  conservative 
estimate  of  long-term  investment 
performance.^*  In  the  Commission's 
view,  these  factors  support  use  of  the 
1980  CSO  Table  and  the  5%  net 
investment  rate  assumptions  to  limit  the 
guideline  annual  premium  to  an  amount 
that  can  reasonably  be  expected  to  be 
paid  by  purchasers  of  flexible  hfe. 

As  discussed  above,  the  1980  CSO 
Table  has  been  specified  in  four  places 
in  the  rule.*"  The  Commission  believes 
this  treatment  is  appropriate  in  light  of 
its  primary  decision  to  use  the  1980  CSO 
Table  in  the  definition  of  guidehne 
annual  premium.  It  must  be  emphasized, 
however,  that  in  specifying  the  1980 
CSO  Table  in  the  rule,  the  Commission 
is  not  attempting  to  require  life  insurers 
to  use  that  table  for  insurance-related 
purposes  such  as  calculating  the  cost  of 
insurance  or  valuing  reserves.  Rather,  in 
the  four  places  where  the  1980  CSO 
Table  is  specified,  it  is  for  the  sole 
purpose  of  providing  an  assumption  for 
purposes  of  calculating  sales  load  under 
the  rule. 

In  addition  to  the  matters  discussed 
above,  several  other  changes  have  been 
made  to  Petitioner's  suggested  definition 
of  guideline  annual  premium.  First,  the 
terminology  used  to  describe  the 
maturity  date  for  purposes  of  the 
guideline  annual  premium  and  the 
guideline  single  premium  [see  Section 
II.C.9.,  infra)  has  been  standardized 
through  a  common  cross-reference  to  the 
description  in  paragraph  (c)(8)(ii)(B). 
Second,  the  initial  sentence  of 
paragraph  (c)(8)(ii)  has  been  revised  to 
provide  that  the  provisions  of  that  part 
of  the  rule  are  designed  to  clarify  the 
"future  benefits  under  the  contract" 


'•  For  example,  the  rate  of  return  for  an 
unmanaged  portfolio  of  common  stocks  averaged 
12.2%  for  the  32  20-year  periods  commencing 
December  31. 1925  through  December  31, 1956.  L 
Fisher  k  ].  Lorrie.  A  Half  Century  of  Returns  on 
Stocks  and  Bonds  24-25  (1977).  A  5»  return  wat 
exceeded  in  all  but  two  of  these  32  periods. 

••  See  paragraphs  (b)(13)(i).  (c)(4)(ii).  (c)(8)(i)(B) 
and  (d)(l)(i). 


referred  to  in  the  introductory  language 
of  paragraph  (c)(8)(i).** 

9.  Paragraph  (c)(9) — Definition  of 
Guideline  Single  Premium 

The  term  "guideline  single  premium" 
is  designed  as  the  single  amount 
payable  which  would  provide  the  future  . 
benefits  under  the  contract  until 
maturity.  Otherwise,  this  amount  is 
computed  on  the  same  basis  as  the 
guideline  annual  premium. 

10.  Paragraph  (c)(10)^Definition  of  Cash 
Value 

"Cash  Value"  is  defined  generally  as 
the  amount  available  in  cash  upon  a 
voluntary  termination  of  a  contract, 
without  regard  to  termination  charges  or 
deduction  for  any  policy  loans.  The 
language  used  is  substantively  identical 
to  the  corresponding  item  in  the 
suggested  rule. 

11.  Paragraph  (c)(ll)— Definition  of  Cash 
Surrender  Value 

"Cash  surrender  value"  is  defined 
essentially  as  the  cash  value  of  a 
contract  less  any  sales  load  or  other 
charges  that  may  be  deducted  upon 
redemption.  It  is  a  companion  provision 
to  the  definition  of  cash  value  [see 
Section  II.C.10.,  supra).  The  definition  is 
substantively  identical  to  the 
corresponding  item  of  the  suggested 
rule. 

12.  Paragraph  (c)(12)— Defmition  of  Net 
Investment  Earnings 

The  term  "net  investment  earnings"  is 
used  in  paragraphs  (c)(4)(i)  and 
(c)(8)(i)(B)  of  the  rule  and  is  defined  as 
investment  earnings  in  the  separate 
account  after  deduction  of  any  asset 
charges.  It  is  similar  to  the 
corresponding  item  of  the  suggested 
rule,  with  certain  modifications.  First, 
the  phrase  "interest  rate  guarantees" 
has  been  deleted  from  the  list  of 
examples  of  asset  charges  to  compute 
net  investment  earnings  because  this 
concept  is  not  explained  in  the  petition 


"  In  additioa  the  references  to  permissible 
chaises  in  paragraph  (c)(8)(i)(B|  does  not  include 
item  (c)(4)(xii)  of  the  suggested  rule  which,  as 
discussed  above  [see  Section  II.C.4..  supra],  has  not 
t>een  incorporated  into  the  rule.  In  addition,  this 
paragraph  includes  a  deduction  for  item  (c)(4J(viii] 
(a  charge  where  payments  are  made  more 
frequently  than  annually,  see  Section  1I.C.4..  supra] 
of  the  suggested  rule  only  during  the  first  two  years 
of  the  contract  because  this  is  the  only  period 
during  which  luch  a  charge  may  be  made  [see 
Section  II.C.l..  supra].  A  deduction  for  item  (x)  has 
not  been  Included  in  the  rule  because  it  it  unclear 
why  the  definition  of  talet  load  under  a 
participating  flexible  contract  thould  include  a 
deduction  for  amounti  that  In  fact  will  be  credited 
to  the  contract.  Comment  on  the  latter  matter  it 
requested. 
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and  its  relevance  to  flexible  hfe  is  not 
readily  apparent.  Second,  the  last  clause 
of  the  definition  has  been  clarified  to 
specifically  exclude  deductions  for  sales 
load  in  the  form  of  asset  charges. 
Finally,  this  paragraph  specifically 
excludes  for  purposes  of  the  definition 
of  sales  load  in  paragraph  (c}(4]  any 
asset  charge  deducted  pursuant  to 
paragraphs  (c](4)(ii)-(viii)  in  order  to 
prevent  double-counting  of  any  such 
charges. 

13.  Paragraph  (c)(13) — Definition  of 
Contract  Processing  Day 

The  term  "contract  processing  day"  is 
used  several  times  in  paragraph  (b)(13) 
and  this  provision  defines  it  as  any  day 
on  which  charges  under  the  contract  are 
deducted  from  the  separate  account.** 

D.  Paragraph  (d) — The  Computational 
Rules.  Paragraph  (d)  sets  forth  several 
computational  rules  to  be  used  in 
applying  rule  6e-3(T).  These 
computational  rules  have  no  counterpart 
in  rule  6e-2,  and  are  based  largely  on  the 
suggested  rule,  with  certain 
modifications  discussed  below. 

1.  Paragraph  (d)(1) — Subsequent  Sales 
Loads 

As  discussed  above  [See  Section 
II.B.12.a.,  Supra),  the  rule  provides 
generally  that  sales  load  imposed  on  a 
flexible  contract  may  not  exceed  9%  of 
the  sum  of  twenty  guideline  annual 
premiums.  This  provision  permits  sales 
load  to  be  deducted  other  than  from 
payments,  i.e.,  as  a  subsequent  sale 
load.**  This  paragraph  essentially 
provides  that  the  9%  limit  on  sales  load 
shall  be  deemed  satisfied  with  respect 
to  any  subsequent  sales  load  if  the 
amount  of  sales  load  deducted  (together 
with  any  front-end  load  that  may  have 
been  deducted  previously)  is  not  more 
than  the  amount  that  could  have  been 
deducted  as  a  front-end  sales  load.** 


"  Petitioner  also  requests  that  the  Commission 
include  in  the  rule  a  provision  which  would  define 
the  term  "insurance  company."  as  otherwise 
defined  by  section  2(a)(17)  of  the  Act  |1S  U.S.C.  8Da- 
2(a)(17)),  to  include  life  insurers  whose  primary 
business  is  the  writing  of  flexible  or  scheduled  life. 
Because  this  request  raises  issues  applicable  to 
inturera  offering  any  type  of  variable  insurance 
product,  the  Commission  does  not  believe  it  is 
appropriate  to  address  this  matter  in  a  flexible  life 
rule. 

*'  As  discussed  supra  at  note  16,  the  petition 
identifies  three  types  of  subsequent  sales  load  that 
are  expected  to  be  imposed  on  flexible  contrscti:  (1) 
A  deferred  sales  load  upon  full  or  partial 
redemption:  (2)  a  periodic  deduction  directly  from  a 
contract's  cath  value:  or  (3)  a  combination  of  (1) 
and  (2)  [see  petition  at  57). 

"Paragraph  (d)91)(i)  it  the  operative  provision.  It 
contains  two  assumptions  which  have  the  effect  of 
permitting  the  amount  of  a  subsequent  load  to  be 
calculated  on  the  assumption  that  a  payment  in  the 
amount  of  a  guideline  annual  premium  or  a 


Paragraph  (d)(l)(ii)  provides  relief 
from  the  "stair  step"  requirements  of 
section  27  for  subsequent  sales  loads 
and  corresponds  to  the  rcUef  provided 
by  paragraph  (b)(13)(ii)  for  front-end 
sales  loads  (see  discussion  in  Section 
n.B.12.b.,  supra).  It  provides  that  the 
amount  of  any  subsequent  sales  load 
deducted  shall  not  exceed  the 
proportionate  amount  of  sales  load 
previously  deducted  pursuant  to  the 
same  method. *• 

Petitioner  suggests  an  "economic 
value  approach"  in  determining  whether 
a  subsequent  sales  load  satisfies  the 
rule's  sales  load  requirements.  Under 
this  approach,  any  subsequent  sales 
load  would  be  permitted  so  long  as  the 
contractholder  would  be  in  the  same 
financial  condition  as  would  have 
resulted  from  a  completely  front-end 
sales  loaded  contract  [see  petition  at 
60).  Petitioner  acknowledges  that  this 
approach  would  not  preclude  the 
possibility  that  sales  load  would  exceed 
9%  of  twenty  guideline  payments 
because  the  life  insurer  would  l>e 
entitled,  in  effect  to  receive  the  benefit 
of  positive  investment  experience  [see 
petition  at  58). 

Petitioner's  "economic  value 
approach",  however,  is  inconsistent 
with  the  conditions  under  which  both 
variable  aimuity  and  scheduled  life 
issuers  have  been  permitted  to  impose  a 
subsequent  sales  load.  Consistent  with 
section  27  of  the  Act,  permissible  sales 
load  in  all  such  cases  has  been  limited 
to  9%  of  payments,  and  the  Commission 
codified  this  condition  for  variable 
annuity  separate  accounts  imposing  a 
deferred  sales  load  in  rule  6c-8(b)(l) 
under  the  Act  (17  CFT^  270.6c-8(b)(l)]. 
Moreover,  while  a  deferred  load  could 
be  considered  a  deterrent  to  redemption 
that  is  inconsistent  with  the  intent  of 
section  22(e)  of  the  Act.  relief  to  deduct 
a  deferred  load  has  been  deemed 
appropriate  in  part  because  deferring 
the  sales  load  benefits  investors  by 
permitting  them  to  receive  any  positive 
investment  experience  on  the  portion  of 
the  sales  load  which  is  deferred.  Under 
Petitioner's  approach,  however,  the  life 
insurer,  rather  than  the  contractholder, 
would  be  the  primary  beneficiary  of  any 
such  positive  investment  experience.**   . 


guideline  single  premium  had  been  made  during 
each  contract  period  even  if  one  had  not  been  made. 

"For  example,  if  a  contract  were  subject  to  both 
a  daily  charge  for  sales  load  and  a  deferred  sales 
load,  the  amount  of  any  daily  charge  could  not 
exceed  the  proportionate  amount  of  any  prior  daily 
charge  and  the  amount  of  any  deferred  sales  load 
could  not  exceed  the  proportionate  amount  of  any 
prior  deferred  sales  load.  On  the  other  hand,  the 
amount  of  any  deferred  sales  load  could  exceed  any 
daily  charge,  and  vice  versa. 

"While  permitting  the  life  insur«r  to  be  the 
primary  Iwneficiary  of  positive  investment 


Because  the  petition  offers  no 
persuasive  arguments  to  support 
reversal  of  the  Commission's  long- 
standing position,  and  does  not  justify 
why  issuers  of  flexible  contracts  should 
be  treated  differently  from  other  issuers, 
this  change  has  not  been  incorporated 
into  the  rule." 

2.  Paragraph  (d)(2) — Sales  Load  on 
Changes  on  Contract  Benefits 

This  paragraph  prescribes  the 
computational  rules  to  be  used  in 
determining  whether  the  sales  load  on 
an  increase  in  or  an  addition  of 
insurance  benefits  requested  by  a 
contractholder  after  issuance  of  the 
contract  complies  with  the  requirements 
of  the  rule.  Paragraph  (d)(2)(i)  permits 
sales  load  in  such  a  case  provided  that 
during  each  contract  period  it  does  not 
exceed  the  sales  load  that  would  be 
permissible  under  the  "base  test 
contract"  and  the  "incremental  test 
contract."  and  that  the  total  sales  load 
does  not  exceed  the  sum  of  the 
corresponding  loads  under  these  test.** 

Generally  speaking,  paragraph 
(d)(2)(iii)(B)  defines  the  base  test 
contract  as  the  actual  contract  before 
the  increase  or  charge  occurred,  while 
paragraph  (d)(2)(iii)(C)  defines  the 
incremental  test  contract  as  the  actual 
contract  after  the  increase  or  charge. 
Included  in  the  defmition  of  the  latter 
test  is  a  requirement  that  the  amount  of 
sales  load  deducted  shall  not  exceed 
50%  of  the  amount  otherwise  permitted 
by  the  rule  and  an  exemption  from  the 
surrender,  conversion,  and  withdrawal 
provisions  set  forth  in  paragraphs 
(b)(13)(v)(A),  (b)(13)(v)(B),  and 
(b)(13)(viii).  On  the  other  hand,  if  the 
increase  or  change  is  subject  to  those 
provisions,  the  proviso  to  paragraph 
(d)(2)(iii)(C)  permiU  100%  of  the  sales 
load  otherwise  permitted  by  the  rule  to 
be  deducted.** 


experience.  Petitioner's  approach  would  not  require 
the  life  insurer  to  assume  the  risk  of  negative 
investment  experience. 

"  Since  the  rule  does  not  incorporate  Petitioner's 
economic  value  approach."  any  life  insurer 
deducting  sales  load  periodically  from  cash  value 
must  monitor  the  aggregate  amount  of  sales  load 
deducted  in  order  to  ensure  it  does  not  exceed  the 
9%  limitation  on  sales  load. 

••  Paragraph  (d)(2)(ii)  prescribes  certain 
assumptions  regarding  payments  and  redemptions 
to  be  used  in  applying  paragraph  (d)(2)(i).  At 
suggested  by  Petitioner,  the  two  tests  "together  test 
representative  payment  patterns  and  otherwise 
police  abuses  contrary  to  the  purpose  and  policies 
of  the  1940  Act"  (petition  supplement  at  15). 

"The  reference  to  paragraph  (d)(l)(ii)  in  the  first 
sentence  of  paragraph  (d)(2)(i)  has  the  effect  of 
permitting  the  "stair  step"  requirement  of  the  rule 
and  Act  [see  discussion  in  Section  Il.D.l..  supra]  to 
be  applied  independently  to  any  subsequent  sales 
load  imposed  in  connection  with  an  addition  of  an 

Continued 
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Finally,  paragraph  (d)(2)tiii)tD) 
specifically  precludes  reliance  on  this 
provision  in  connection  with  any 
automatic  changes  in  insurance  benefits. 
regardless  of  whether  the  contractholder 
has  the  opportunity  to  disapprove  such 
changes,  and  any  exchange  of  one  type 
of  flexible  contract  for  another,  such  as 
a  change  from  an  Option  I  to  an  Option 
n  contract. 

Petitioner's  suggested  rule  diners  from 
these  requirements  in  three  respects. 
First,  the  suggested  rule  incorporates 
Petitioner's  "economic  value  approach** 
[see  discussion  in  Section  U.D.I.,  supra) 
in  the  item  corresponding  to  paragraph 
(d)(2](i)(A)  of  the  rule.  In  light  of  the 
Commission's  decision  not  to 
incorporate  that  approach  elsewhere  in 
the  rule,  it  has  not  been  incorporated 
here. 

Second,  Petitioner's  definition  of  the 
incremental  test  contract  would  permit 
life  insurers  to  deduct  a  full  sales  load 
on  any  increase  or  change  under  a 
contract  while  at  the  same  time 
dispensing  with  any  smrender, 
conversion,  or  free  look  right. 
Petitioner's  arguments  in  favor  of  this 
treatment  do  not,  in  the  Commission's 
view,  support  the  requested  relief.  The 
petition  states  that  tliese  rights  are  not 
necessary  in  the  case  of  an  increase  or 
change  because  these  actions  involve  an 
adjustment  to  an  existing  contract  with 
which  the  contractowner  "is  presumably 
experienced  and  satisfied"  (petition 
supplement  at  19).  On  the  other  hand, 
this  same  familiarity  with  the  contract 
apparently  does  not  affect  the  need  for  a 
full  sales  load  because,  according  to 
Petitioner,  the  sales  effort  "usually  wiU 
involve  additional  sales  effort  *  *  * 
[which]  will  approach,  and  in  some 
cases  be  equivalent  to,  the  sales  effort 
required  for  a  new  sale  *  •  •  "  (petition 
supplement  at  6-7).  The  Commission 
believes  that  if  a  full  sales  load  is  to  be 
imposed  on  an  increase  or  change,  the 
surrender,  conversion,  and  free  look 
rights  ought  to  be  provided  to  the 
contractholder,  but  that  the  need  for 
these  protections  diminishes  to  the 
extent  that  less  than  a  full  sales  load 
may  be  deducted.X>n  balance,  the 
Commission  believes  the  approach  of 
paragraph  (d)(2)(iii)  discussed  above  is  a 
reasonable  compromise  in  this  regard. 

One  of  Petitioner's  arguments  in 
support  of  a  full  sales  load  on  an 
increase  or  change  is  of  particular 
concern  to  the  Commission.  Petitioner 
implies  that  if  the  rule  permits  less  than 


iiuurance  beneRt  requested  by  a  contractholder 
Thus,  the  proportionate  amount  of  sales  load 
deducted  upoa  ao  addition  may  not  exceed  the 
proportionate  amount  deducted  in  connection  with 
•  prior  addition. 


a  full  sales  load,  the  commissions  paid 
to  sales  personnel  will  be 
correspondingly  decreased  and  thus 
sales  personnel  will  have  an  incentive  to 
approach  contractholders  "and  suggest 
the  purchase  of  a  second  policy  where 
an  increase  or  addition  would  be 
suitable,  thereby  earning  the  higher 
commission"  (petition  supplement  at  7). 
While  the  Commission  recognizes  that 
sales  practices  and  commission 
schedules  for  flexible  life  are  not  the 
immediate  subject  of  this  rule,  in  its 
view  the  practice  described  above 
would  be  inconsistent  with  the 
standards  of  conduct  expected  of 
persons  selling  insurance  or  any  other 
products  subject  to  the  federal  securities 
laws. 

Finally,  Petitioner  would  permit  sales 
load  to  be  imposed  on  two  types  of 
increases  or  changes  specifically 
excluded  by  paragraph  (d)(2)(iii)(D)  of 
the  rule.  Regarding  sales  load  on 
automatic  changes  not  specifically 
declined  by  the  contractholder,  a  grant 
of  additional  relief  does  not  seem 
appropriate  because  it  appears  that  any 
sales  effort  in  connection  with  such  an 
adjustment  would  be  minimal 
Regarding  sales  load  on  changes  from  a 
contract  with  an  Option  I  death  benefit 
to  one  with  an  Option  II  death  benefit 
[see  Section  I,  supra],  the  basis  for 
Petitioner's  proposed  method  of  making 
the  change,  which  appears  highly 
disadvantageous  to  the  contractholder, 
is  not  explained  or  justified  and  thus  has 
not  been  incoiporated  into  the  rule. 

List  of  Subjects  in  17  CFR  Parts  270  and 
274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Rule  6e-^(T)  and  AmendmeoU 
to  Rule  6c^  and  Form  N-«EI-1 

PART  270— {AMENDEDl 

Part  270  of  Chapter  II  of  Title  17  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  By  adding  new  S  270.6e-3(T)  to  read 
as  follows: 

S  270.6«-3(T)    Temporary  axMnptions  for 
flexibis  prsmium  vartabla  lifs  Insurance 
ssparats  accounts. 

(a)  A  separate  account,  and  its 
investment  adviser,  principal 
underwriter  and  depositor,  shall,  except 
as  provided  in  paragraph  (b)  of  this 
Rule,  comply  with  all  provisions  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.)  and  the  rules  under 
it  that  apply  to  a  registered  investment 
company  issuing  periodic  pajmfient  plan 
certificates  if: 


(1)  It  is  a  separate  account  within  the 
meaning  of  section  2(a)(37]  of  the  Act 
[15  U.S.C.  80a-2(a)(37)]  and  is 
established  and  maintained  by  a  life 
insurance  company  pursuant  to  the 
insurance  laws  or  code  of  (i]  any  state 
or  territory  of  the  United  States  or  the 
District  of  Columbia,  or  (ii)  Canada  or 
any  province  thereof,  if  it  complies  with 
Rule  7d-l  [17  CFR  270.7d-l]  under  the 
Act  (the  "life  insurer"); 

(2)  The  assets  of  the  separate  accotmt 
are  derived  solely  from  (i)  the  sale  of 
flexible  premium  variable  life  insurance 
contracts  ("flexible  contracts")  as 
defined  in  paragraph  (c)(1)  of  this  Rule, 
(ii)  the  sale  of  scheduled  premium 
variable  life  insurance  contracts 
("scheduled  contracts")  as  defined  in 
paragraph  (c)(1)  of  Rule  6e-2  [17  CFR 
270.6e-2)  under  the  Act  (iii)  funds 
corresponding  to  dividend 
accumulations  with  respect  to  such 
contracts,  and  (iv)  advances  made  by 
the  life  insurer  in  connection  with  the 
operation  of  such  separate  account; 

(3)  The  separate  account  is  not  used 
for  variable  annuity  contracts  or  other 
contract  liabilities  not  involving  life 
contingencies; 

(4)  The  separate  account  is  legally 
segregated,  and  that  part  of  its  assets 
with  a  value  approximately  equal  to  the 
reserves  and  other  contract  liabilities  for 
such  separate  account  are  not 
chargeable  with  liabilities  arising  from 
any  other  business  of  the  life  insurer 

(5)  The  value  of  the  assets  of  the 
separate  account,  each  time  adjustments 
in  the  reserves  are  made,  is  at  least 
equal  to  the  reserves  and  other  contract 
liabilities  of  the  separate  account,  and  at 
all  other  times  approximately  equals  or 
exceeds  the  reserves  and  liabilities;  and 

(6)  The  investment  adviser  of  the 
separate  account  is  registered  under  the 
Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b-l  et  seq.]. 

(b)  A  separate  account  that  meets  the 
requirements  of  paragraph  (a)  of  this 
Rule,  and  its  investment  adviser, 
principal  underwriter  and  depositor 
shall  be  exempt  with  respect  to  flexible 
contracts  funded  by  the  separate 
account  from  the  following  provisions  of 
the  Act: 

(1)  Section  2(a)(35)  [15  U.S.C.  80a- 
2(a)(35)],  Provided,  however.  That  the 
term  "sales  load,"  as  used  in  the  Act 
and  rules  under  it.  shall  have  the 
meaning  set  forth  in  paragraph  (c)(4)  of 
this  Rule.  And  provided  further.  That  In 
connection  with  any  sales  load 
deducted  pursuant  to  paragraph  (d)(2)  of 
this  Rule,  the  separate  account  and 
other  persons  shall  be  exempt  from 
Sections  2(a)(32)  [15  U.S.C.  80a-2(a)(32)], 
12(b)  [15  U.S.C.  80a-12(b)],  22(c)  [15 


U.S.C.  80a-22(c)].  26(a)  [15  U.S.C  80a- 
26(a)).  27(c)(1)  [15  U.S.C.  80a-27(c)(l)). 
and  27(d)  [15  U.S.C.  80a-27(d)]  and 
Rules  12b-l  [17  CFR  270.12b-l)  and  22c- 
1  [17  CFR  270.220-1). 

(2)  Section  7  [15  U.S.C.  80a-7]. 

(3)  SecUon  8  [15  U.S.C.  80a-8].  to  the 
extent  that: 

(i)  For  purposes  of  paragraph  (a)  of 
Section  8.  the  separate  account  shall  file 
with  the  Commission  a  notification  on 
Form  N-6EI-1  [17  CFR  274.301]  which 
identifies  the  separate  account;  and 

(ii)  For  purposes  of  paragraph  (b)  of 
Section  6,  the  separate  account  shall  file 
with  the  Commission  the  form 
designated  by  the  Commission  within 
ninety  days  after  filing  the  notification 
on  Form  N-6E-1.  Provided,  however. 
That  if  the  fiscal  year  of  the  separate 
account  ends  within  this  ninety  day 
period,  the  form  may  be  filed  within 
ninety  days  after  the  end  of  such  fiscal 
year. 

(4)  SecUon  9  [15  U.S.C  80a-9],  to  the 
extent  that: 

(i)  The  eligibility  restrictions  of 
Section  9(a)  shall  not  apply  to  persons 
who  are  officers,  directors  or  employees 
of  the  life  insurer  or  its  affiliates  and 
who  do  not  participate  directly  in  the 
management  or  administration  of  the 
separate  account  or  in  the  sale  of 
flexible  contracts;  and 

(ii)  A  life  insurer  shall  be  ineligible 
under  paragraph  (3)  of  Section  9(a)  to 
serve  as  investment  adviser,  depositor 
of  or  principal  underwriter  for  the 
separate  account  only  if  an  affiliated 
person  of  such  life  insurer,  ineligible  by 
reason  of  paragraph  (1)  or  (2)  of  Section 
9(a).  participates  directly  in  the 
management  or  administration  of  the 
separate  account  or  in  the  sale  of 
flexible  contracts. 

(5)  Section  13(a)  [15  U.S.C.  80a-13{a)]. 
to  the  extent  that: 

(i)  An  insurance  regulatory  authority 
may  require  pursuant  to  insurance  law 
or  regulation  that  the  separate  account 
make  (or  refrain  from  making)  certain 
investments  which  would  result  in 
changes  in  the  sub-classification  or 
investment  policies  of  the  separate 
account; 

(ii)  Changes  in  the  investment  policy 
of  the  separate  account  initiated  by  its 
contractholders  or  board  of  directors 
may  be  disapproved  by  the  life  insurer, 
if  the  disapproval  is  reasonable  and  is 
based  on  a  good  faith  determination  by 
the  life  insurer  that: 

(A)  The  change  would  violate  state 
law;  or 

(B)  The  change  would  not  be 
consistent  with  the  investment 
objectives  of  the  separate  account  or 
would  result  in  the  purchase  of 
securities  for  the  separate  account 


which  vary  from  the  general  quality  and 
nature  of  investments  and  investment 
techniques  used  by  other  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company  with 
similar  investment  objectives; 

(iii)  Any  action  described  in 
paragraph  (b)(5)  (i)  or  (ii)  of  this  Rule 
and  the  reasons  therefor  shall  be 
disclosed  in  the  proxy  statement  for  the 
next  meeting  of  contractholders. 

(6)  Section  14(a)  [15  U.S.C.  80a-14(a)]. 
Provided,  That  until  the  separate 
account  has  total  assets  of  at  least 
$100,000,  the  life  insurer  shall  have  (i)  a 
combined  capital  and  surplus,  if  a  stock 
company,  or  (ii)  an  unassigned  surplus, 
if  a  mutual  company,  of  not  less  than 
$1,000,000  as  set  forth  in  the  balance 
sheet  of  such  life  insurer  contained  in 
the  registration  statement  for  flexible 
contracts  filed  under  the  Securities  Act 
of  1933  [15  U.S.C,  77a  et  seq]  (the  "1933 
Act"). 

(7)(i)  Section  15(a)  [15  U.S.C.  80a- 
15(a)],  to  the  extent  it  requires  that  the 
initial  written  contract  with  the 
investment  adviser  shall  have  been 
approved  by  the  vote  of  a  majority  of 
the  outstanding  voting  securities  of  the 
registered  investment  company, 
Provided,  That: 

(A)  The  investment  adviser  is  selected 
and  a  vmtten  contract  is  entered  into 
before  the  effective  date  of  the  1933  Act 
registration  statement  for  flexible 
contracts,  and  that  the  terms  of  the 
contract  are  fully  disclosed  in  the 
registration  statement,  and 

(B)  A  written  contract  is  submitted  to 
a  vote  of  contractholders  at  their  first 
meeting  and  within  one  year  after  the 
effective  date  of  the  1933  Act 
registration  statement,  unless  the 
Commission  upon  written  request  and 
for  good  cause  shown  extends  the  time 
for  the  holding  of  such  meeting; 

(ii)  Sections  15  (a),  (b)  and  (c),  to  the 
extent  that: 

(A)  An  insurance  regulatory  authority 
may  disapprove  pursuant  to  insurance 
law  or  regulation  any  contract  between 
the  separate  account  and  an  investment 
adviser  or  principal  underwriter 

(B)  Changes  in  the  principal 
underwriter  for  the  separate  account 
initiated  by  contractholders  or  the  board 
of  directors  of  the  separate  account  may 
be  disapproved  by  the  life  insurer. 
Provided,  That  such  disapproval  is 
reasonable; 

(C)  Changes  in  the  investment  adviser 
of  the  separate  account  initiated  by       ' 
contractholders  or  the  board  of  directors 
of  the  separate  account  may  be 
disapproved  by  the  life  insurer. 
Provided.  That  such  disapproval  is 
reasonable  and  is  based  on  a  good  faith 
determination  by  the  life  insurer  that: 


[1)  The  proposed  investment  advisory 
fee  will  exceed  the  maximum  rate 
specified  in  any  flexible  contract  that 
may  be  charged  against  the  assets  of  the 
separate  account  for  such  services;  or 

[2]  The  proposed  investment  adviser 
may  be  expected  to  employ  investment 
techniques  which  vary  from  the  general 
techniques  used  by  the  current 
investment  adviser  to  the  separate 
account,  or  advise  the  purchase  or  sale 
of  securities  which  would  not  be 
consistent  with  the  investment 
objectives  of  the  separate  account,  or 
which  would  vary  from  the  quality  and 
nature  of  investments  made  by  other 
separate  accounts  with  similar 
investmenljibjectives  of  the  life  insurer 
or  an  affiliated  life  insurance  company; 

(D)  Any  action  described  in  paragraph 
(b)(7){ii)  (A).  (B)  or  (C)  of  this  Rule  and 
the  reasons  for  it  shall  be  disclosed  in 
the  proxy  statement  for  the  next  meeting 
of  contractholders. 

(8)  Section  16(a)  [15  U.S.C.  80a-16(a)J, 
to  the  extent  that: 

(i)  Directors  of  the  separate  account 
serving  before  the  first  meeting  of  the 
account's  contractholders  are  exempt 
from  the  requirement  of  Section  16(a) 
that  they  be  elected  by  the  holders  of 
outstanding  voting  securities  of  the 
account  at  an  armual  or  special  meeting 
called  for  that  purpose.  Provided,  That: 

(A)  Such  persons  were  appointed 
directors  of  the  account  by  the  life 
insurer  before  the  effective  date  of  the 
1933  Act  regisfration  statement  for 
flexible  contracts  and  are  identified  in 
the  registration  statement  (or  are 
replacements  appointed  by  the  fife 
insurer  for  any  such  persons  who  have 
become  unable  to  serve  as  directors), 
and 

(B)  An  election  of  directors  for  the 
account  is  held  at  the  first  meeting  of 
confractholders  and  within  one  year 
after  the  effective  date  of  the  1933  Act 
registration  statement  for  flexible 
contracts,  unless  the  time  for  holding  the 
meeting  is  extended  by  the  Commission 
upon  written  request  and  for  good  cause 
shown; 

(ii)  A  member  of  the  board  of 
directors  of  the  separate  account  may  be 
disapproved  or  removed  by  an 
insurance  regulatory  authority  if  the 
person  is  not  eligible  to  be  a  director  of 
the  separate  account  under  the  law  of 
the  life  insurer's  domicile. 

(9)  Section  17(f)  [15  U.S.C.  80a-17(f)J. 
to  the  extent  that  the  securities  and 
similar  investments  of  a  separate 
account  organized  as  a  management 
investment  company  may  be  maintained 
in  the  custody  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company. 
Provided,  That: 


\ 
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(i)  The  woBritie*  and  siaiilar 
investments  allocated  to  the  aeparate 
account  are  dearly  identified  as  ownad 
by  the  accouot.  and  the  securities  and 
similar  investments  are  kept  in  the  vault 
of  aa  insurance  company  i^iich  meets 
the  qualifications  in  paragraph  (b](9)(ii) 
of  diis  Rule,  and  whose  safekeeping 
function  is  supervised  by  the  insurance 
regulatory  authorities  of  the  iuhsdiction 
in  arliich  the  securities  and  similar 
investments  will  be  held: 

(ii)  The  insurance  company 
maintaining  such  investments  must  file 
with  an  insurance  regulatory  authority 
of  a  state  or  territory  at  the  United 
States  or  the  District  of  Columbia  an 
annual  statement  of  its  financial 
condition  in  the  form  prescribed  by  the 
National  Association  ot  Insurance 
Commissioners,  must  be  subject  to 
supervision  and  inspection  by  such 
authority  and  must  be  examined 
periodically  as  to  its  financial  condition 
and  other  affairs  by  such  authority,  must 
hold  the  securities  and  similar 
investments  of  the  separate  account  in 
its  vault  which  vault  must  be  equivalent 
to  that  of  a  bank  which  is  a  member  of 
the  Federal  Reserve  System,  and  must 
have  a  combined  capital  and  surplus,  if 
a  stock  company,  or  an  unassigned 
surplus,  if  a  mutual  company,  of  not  less 
than  Sl.OOaOOO  as  set  forth  in  its  most 
recent  annual  statement  filed  with  such 
authority, 

(iii)  Access  to  such  securities  and 
similar  investments  shall  be  limited  to 
employees  of  the  Commission; 
representatives  of  insurance  regulatory 
authorities,  independent  public 
accountants  retained  by  the  separate 
account  (or  on  its  behalf  by  the  life 
insurer],  accountants  for  the  life  insurer, 
and  to  no  more  than  20  persons 
authorized  by  a  resolution  of  the  board 
of  directors  of  the  separate  account 
which  persons  shall  be  directors  of  the 
separate  account  officers  and 
responsible  employees  of  the  hfe  insurer 
or  officers  and  responsible  employees  of 
the  affiliated  life  insurance  company  in 
whose  vault  the  investments  are  kept  (if 
applicable),  and  access  to  such 
securities  and  similar  investments  shall 
be  had  only  by  two  or  more  such 
persons  jointly,  at  least  one  of  whom 
shall  be  a  director  of  the  separate 
account  or  officer  of  the  life  insurer. 

(iv)  The  requirement  in  paragraph 
(b)(9J(i)  of  this  Rule  that  the  securities 
and  similar  investments  of  the  separate 
account  be  maintained  in  the  vault  of  a 
qualified  insurance  company  shall  not 
apply  to  securities  deposited  with 
insurance  regulatory  authorities  or 
deposited  in  accordance  with  any  rule 
under  Section  17(f).  or  to  securities  on 


loan  which  are  collateraliaed  to  the 
extent  of  their  full  market  vaioe.  or  to 
securities  hypothecated,  pledged,  or 
placed  ta  escrow  for  the  account  of  such 
separate  account  in  connection  with  a 
loan  or  other  transaction  authorized  by 
specific  resolution  of  the  board  of 
directors  of  the  separate  account  or  to 
securities  in  transit  in  connection  with 
the  sale,  exchange,  redemption,  matiuity 
or  conversion,  the  exercise  of  warrants 
or  rights,  assents  to  changes  in  terms  of 
the  securities,  or  to  other  transactions 
necessary  or  appropriate  in  the  ordinary 
course  of  business  relating  to  the 
management  of  securities; 

(v)  Each  person  when  depositing  sudi 
seoirities  or  similar  investments  in  or 
withdrawing  them  from  the  depository 
or  when  ordering  their  withdrawal  and 
delivery  from  the  custody  of  the  life 
insurer  or  affiliated  life  insurance 
company,  shall  sign  a  notation  showing 
(A)  the  date  and  time  of  the  deposit 
withdrawal  or  order,  (B)  the  title  and 
amount  of  the  securities  or  other 
investments  deposited,  withdrawn  or 
ordered  to  be  withdrawn,  and  an 
identificaticHi  thereof  by  certificate 
numbers  or  otherwise,  (C)  the  manner  of 
acquisition  of  the  securities  or  similar 
investments  deposited  or  the  purpose  for 
which  they  have  been  withdrawn,  or 
ordered  to  be  withdrawn,  and  (D)  if 
withdrawn  and  delivered  to  another 
person,  the  name  of  such  person.  The 
notation  shall  be  sent  promptly  to  an 
officer  or  director  of  the  separate 
account  or  the  life  insurer  designated  by 
the  board  of  directors  of  the  separate 
account  who  is  not  himself  permitted  to 
have  access  to  the  securities  or 
investments  under  paragraph  (b](9)(iii) 
of  this  Rule.  The  notation  shall  be  on 
serially  numbered  forms  and  shall  be 
kept  for  at  least  one  year 

(vi)  The  securities  and  similar 
investments  shall  be  verified  by 
complete  examination  by  an 
independent  pubUc  accountant  retained 
by  the  separate  account  (or  on  its  behalf 
by  the  life  insurer)  at  least  three  times 
each  fiscal  year,  at  least  two  of  which 
shall  be  chosen  by  the  accountant 
without  prior  notice  to  the  separate 
account  A  certificate  of  the  accountant 
stating  that  he  has  made  an  examination 
of  such  securities  and  investments  and 
describing  the  nature  and  extent  of  the 
examination  shall  be  sent  to  the 
Commission  by  the  accountant  promptly 
after  each  examination: 

(vii)  Securities  and  similar 
investments  of  a  separate  account 
maintained  with  a  bank  or  other 
company  whose  functions  and  physical 
facilities  are  supervised  by  federal  or 
state  authorities  under  any  arrangement 


whereby  the  (firectora.  officers, 
employees  or  agents  of  the  separate 
account  or  the  life  insurer  are  authorized 
or  permitted  to  withdraw  such 
investments  upon  their  mere  receipt  afe 
deemed  to  be  in  the  custody  of  the  life 
insurer  and  shall  be  exempt  from  die 
requirements  of  section  17(f]  so  long  as 
the  arrangement  complies  with  all 
provisions  of  this  paragraph  tb)(9], 
except  that  such  securities  will  be 
maintained  in  the  vault  of  a  bank  or 
other  company  rather  than  the  vault  of 
an  insurance  company. 

(10]  Section  18(i)  {15  U.S.C  80a-18(i)]. 
to  the  extent  that 

(i)  For  the  purposes  of  any  section  of 
the  Act  which  provides  for  the  vote  of 
securityholders  on  matters  relating  to 
the  investment  company: 

(A)  Flexible  contractholders  shall 
have  one  vote  for  each  $100  of  cash 
value  funded  by  the  separate  account 
with  fractional  votes  allocated  for 
amounts  less  than  $100; 

(B)  The  life  insurer  shall  have  one 
vote  for  each  $100  of  assets  of  the 
separate  account  not  otherwise 
attributable  to  contractholders  under 
paragraph  (b)(10)(i)(A)  of  this  Rule,  with 
fractional  votes  allocated  for  amounts 
less  than  $10a  Provided.  That  after  the 
commencement  of  sales  of  flexible 
contracts,  the  life  insurer  shall  cast  its 
votes  for  an  against  each  matter  which 
may  be  voted  upon  by  contractholders 
in  the  same  proportion  as  the  votes  cast 
by  contractholders:  and 

(C)  The  number  of  votes  to  be 
allocated  shall  be  determined  as  of  a 
record  date  not  more  than  90  days 
before  any  meeting  at  which  such  vote  is 
held,  Provided,  That  if  a  quorum  is  not 
present  at  the  meeting,  the  meeting  may 
be  adjourned  for  up  to  60  days  without 
fixing  a  new  record  date; 

(ii)  The  requirement  of  this  section 
that  every  share  of  stock  issued  by  a 
registered  management  investment 
company  (except  a  common-law  trust  of 
the  character  described  in  section  16(c) 
[15  U.S.C.  80a-16(c)l)  shall  be  a  voting 
stock  and  have  equal  voting  rights  with 
every  other  outstanding  voting  stock 
shall  not  be  deemed  to  be  violated  by 
actions  specifically  permitted  by  any 
provisions  of  this  Rule. 

(11)  Section  19  (15  U.S.C.  80a-19J,  to 
the  extent  that  the  provisions  of  this 
section  shall  not  apply  to  any  dividend 
or  similar  distribution  paid  or  payable 
under  provisions  of  participating  flexible 
contracts. 

(12)  Sections  22(d)  [15  U.S.C  80a- 
22(d)l.  22(e)  [15  U.S.C.  80a-22(e)).  and 
27(c)(1)  and  Rule  22c-l.  to  the  extent: 
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(i)  That  the  death  benefit  and  cash 
value  of  each  flexible  contract  shaU  be 
determirrad: 

(AJ  No  less  frequently  than  once  daily 
on  each  day  (other  than  a  day  on  which 
no  payment  or  request  for  redemption  is 
received  by  the  separate  account)  in 
which  there  is  a  sufficient  degree  of 
trading  in  the  porffolio  securities  of  the 
separate  account  Aat  the  cash  value  of 
the  contracts  might  1>e  materially 
affected;  and 

(B)  At  such  upecific  time  diiring  the 
day  as  determined  hy  a  majority  of  die 
board  of  directors  of  die  separate 
account  no  less  frequently  than 
arniaany;  Except,  That 

(7)  To  the  extent  that  the  calculation 
of  the  cash  value  reflects  deductions  for 
the  cost  of  insuranoe  and  other 
insurance  benefits  or  administrative 
expenses  and  fees  or  sales  load,  such 
deductions  need  only  be  made  at  such 
times  as  specified  in  the  contract  or  as 
necessary  for  compliance  with 
insurance  laws  and  regulations;  and 

{2]  Unless  required  by  insurance  laws 
and  regulations,  the  death  benefit  need 
not  be  calculated  on  any  day  that  the 
investment  experience  of  the  separate 
account  would  not  affect  the  death 
benefit; 

(ii]  Necessary  to  comply  with  this 
Rule  or  with  insurance  laws  and 
regulations  and  established 
administrative  procedures  of  the  life 
insurer  for  issuance,  transfer  and 
redemption  of  flexible  contiacts, 
including,  but  not  limited  to,  premium 
rate  structure  and  premium  processing, 
insurance  underwriting  standards,  and 
the  particular  benefit  afforded  by  the 
contract,  Provided,  however.  That  any 
procedure  or  action  shall  be  reasonable, 
fair  and  not  discriminatory  to  the 
interests  of  the  affected  contractholders 
and  to  all  other  holders  of  contracts  of 
the  same  class  or  series  funded  by  the 
separate  account  And  provided  further. 
That  any  such  action  shall  be  disclosed 
in  the  form  filed  by  the  separate  account 
with  the  Commission  under  paragraph 
(b)(3)(ii)  of  this  Rule. 

(13)  Section  27  [15  U.S.C.  80a-27],  to 
the  following  extent 

(i)  Section  27(a)(1)  [15  U.S.C.  80a- 
27(a)(l)|.  27(h)(1)  [15  U.S.C.  80a- 
27(h)(l)j,  and  27(h)(4)  [15  U.S.C.  BOa- 
27(h)(4)|,  to  the  extent  that  sales  load,  as 
defined  in  paragraph  (c](4]  of  this  Rule, 
deducted  does  not  exceed  that  permitted 
by  either  subparagraph  (A)  or  (B)  below: 

(A)  9  per  centum  of  the  sum  of  the 
guideline  annual  premiums  that  would 
be  paid  during  the  period  equal  to  the 
lesser  of  20  years  or  the  anticipated  life 
expectancy  of  the  insured  named  in  the 
contract  based  on  the  1980 
Commissioners  Standard  Ordinary 


Mortality  Table,  Provided,  That  this 
subparagraph  (b)(13)(i)(A)  shall  not 
prohibit  deduction  of  sales  load,  in  any 
manner  permitted  -by  this  Rule,  from 
payments  made  in  excess  of  the  sum  of 
the  guideline  annual  premiums  that 
would  be  paid  during  the  lesser  of  20 
years  or  the  anticipated  life  expectanqy 
of  the  insured  based  on  the  1960 
Commissioners  Standard  Ordinaiy 
Mortabty  Table;  or 

(B)  9  per  centum  of  payments  made 
thereon;  Provided,  That  the  separate 
account  elects  by  written  notice  to  the 
Commission  to  be  governed  (with 
respect  to  each  class  of  flexible  contract 
offered]  by  either  subparagraph 
(b)(13)(i)(A)  or  (B). 

(ii)  Sections  27(a)(3)  [15  U.S.C.  80a- 
27(a)(3]]  and  27(hJ(3)  [15  U.S.C.  80a- 
27(h](3)J.  Provided.  That  the 
proportionate  amount  of  sales  load 
deducted  from  any  payment  shall  not 
exceed  the  proportionate  amount 
deducted  from  any  prior  payment  unless 
an  increase  is  caua«l  by  the  grading  of 
cash  surrender  values  into  reserves  or 
reductions  in  the  annual  cost  of 
insurance; 

(iii)  Sections  27(c)(2)  [15  U.S.C.  80a- 
27(c)(2)|,  28(a)(1)  [15  U.S.C.  80a- 
26(a)(l)j,  and  26(a)(2)  [15  U.S.C.  80a- 
26(a)(2]|,  to  the  extent  necessary  to 
permit  the  actions  described  in 
paragraphs  (A)  through  (F)  of  this 
section.  Provided,  That  the  life  insurer 
complies  with  all  other  applicable 
provisions  of  section  26  as  if  it  were  a 
trustee,  depositer  or  custodian  for  the 
separate  account  files  with  the 
insurance  regulatory  authority  of  a  state 
or  territory  of  the  United  States  or  of  the 
District  of  Columbia  an  annual 
statement  of  its  financial  condition  in 
the  form  prescribed  by  the  Nation^ 
Association  of  Insurance 
Commissioners,  which  most  recent 
statement  indicates  that  it  has  a 
combined  capital  and  surplus,  if  a  stock 
company,  or  an  unassigned  surplus,  if  a 
mutual  company,  of  not  less  than 
$1,000,000;  and  is  examined  from  time  to 
time  by  the  insurance  regulatory 
authority  of  such  state,  territory  or 
District  of  Columbia  as  to  its  financial 
condition  and  other  affairs  and  is 
subject  to  supervision  and  inspection 
with  respect  to  its  separate  operations. 

(A)  Payment  of  a  fee  to  the  life 
insurer,  or  to  any  affihated  person  or 
agent  of  the  insurer,  for  bookkeeping  or 
other  administrative  services  provided 
to  the  separate  account  Provided,  That 
the  fee  is  not  greater  than  the  expenses, 
without  profit:  [1]  Actually  paid  by  the 
life  insurer  for  the  services  provided  and 
[2]  increased  by  the  value  of  any 
services  provided  direcUy  by  the  life 
insurer,  as  determined  in  accordance 


with  generally  accepted  accounting 
principles  consistently  applied.  The 
standard  set  forth  in  this  ynragraph 
shall  be  applied  as  follows:  if  the 
separate  account  Teservei  the  right  to 
increase  the  fee,  the  fee  shall  not  exceed 
the  cost  of  the  services  to  be  pro\'ided 
for  one  year,  or  if  the  fee  is  guaranteed 
not  to  increase  &r  a  specified  period  of 
time,  the  fee  shall  not  exceed  ihe 
average  expected  cost  of  the  services  to 
be  provided  during  the  period  of  the 
guarantee, 

(B)  The  holding  of  the  assets  of  the 
separate  account  by  the  life  insurer 
without  a  trust  indenture  or  other  such 
instrument 

(C)  When  the  separate  account  is 
organized  as  a  onit  investment  trust,  the 
holding  of  the  securities  of  any 
registered  management  investment 
company  which  offers  its  shares  to  the 
separate  account  in  uncertificated  form; 

(D)  When  the  separate  account  is 
organized  as  a  management  investment 
company,  the  holding  of  its  assets  in  any 
manner  permitted  by  paragraph  (b)(9)  of 
this  Rule  or  by  section  17(f)  or  the  rules 
under  it 

(E)  The  deduction  of  premium  taxes 
imposed  by  any  state  or  other 
governmental  entity,  the  cost  of 
insurance,  and,  if  the  separate  account 
is  organized  as  a  management 
investment  company,  an  investment 
advisory  fee; 

(F)  The  deduction  of  a  charge  for 
mortaHty,  expense,  and  any  guaranteed 
death  benefit  risks  assumed  by  the  life 
insurer  under  the  flexible  contracts 
(collectively,  a  "risk  charge").  Provided, 
That  the  registration  statement  under 
the  1933  Act  for  flexible  contracts 
includes: 

[1]  A  representation  that  this  section 
is  being  relied  on: 

[2]  A  representation  that  the  level  of 
the  risk  charge  either  is: 

[i)  Within  the  range  of  industry 
practice  for  comparable  flexible  or 
scheduled  contracts,  or 

(ii)  Reasonable  in  relation  to  the  risks 
assumed  by  the  life  insurer  under  the 
contracts: 

[3]  A  brief  description  of  the 
methodology  used  to  support  the 
representation  made  in  response  to 
paragraph  (b](13)(iii)(F)(2)  of  this  Rule 
and  an  undertaking  to  keep  and  make 
available  to  the  Commission  on  request 
the  documents  used  to  support  that 
representation; 

[4]  A  representation  that  either 

[i]  The  proceeds  from  explicit  sales 
loads  will  cover  the  expected  costs  of 
distributing  the  flexible  contracts:  or 

(ii)  (A)  The  life  insurer  has  concluded 
that  there  is  a  reasonable  likelihood  that 
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the  distribution  financing  arrangement 
of  the  separate  account  will  benefit  the 
separate  account  and  contractholders 
and  will  keep  and  make  available  to  the 
Commission  on  request  a  memorandum 
setting  forth  the  basis  for  this 
representation:  and 

[B]  [1]  If  the  separate  accoimt  is 
organized  as  a  management  investment 
company,  a  representation  that  the 
account  will  have  a  board  of  directors,  a 
majority  of  whom  are  not  interested 
persons  of  the  separate  account, 
formulate  and  approve  any  plan  under 
Rule  12b-l  to  finance  distribution 
expenses;  or 

[2]  If  the  separate  account  is 
organized  as  a  imit  investment  tnist,  a 
representation  that  the  account  will 
invest  only  in  management  investment 
companies  which  have  undertaken  to 
have  a  board  of  directors,  a  majority  of 
whom  are  not  interested  persons  of  the 
company,  formulate  and  approve  any 
plan  under  Rule  12b-l  to  finance 
distribution  expenses. 

Notwithstanding  the  provisions  of  this 
paragraph  {b){13)(iii)(F).  no  risk  charge 
may  be  deducted  in  reliance  thereupon 
if  the  registration  statement  or 
amendment  thereto  which  initially  sets 
forth  the  deduction  of  such  charge  or  its 
increase  becomes  effective  by  lapse  of 
time  pursuant  to  Section  8(a)  of  the  1933 
Act  or  Rule  486  [17  CFR  230.486] 
thereunder.  Such  charge  shall  be 
disclosed  in  the  prospectus  and  shall  not 
be  less  than  fifty  per  centuin  of  the 
maximum  charge  for  risk  assumption  as 
disclosed  in  the  prospectus  and  as 
provided  for  in  the  contract.  Any 
separate  account  organized  under  the 
act  as  a  management  investment 
company  and  deducting  a  risk  charge 
pursuant  to  this  section  shall  be  exempt 
from  section  12(b)  and  Rule  12b-l 
thereunder  to  the  extent  that  monies 
derived  from  the  risk  charge  may  be 
used  to  finance  distribution  of  the 
flexible  contracts; 

(iv)  Sections  27(c)(1)  and  27(d),  and 
sections  2(a)(32)  and  22(c)  and  Rule  22c- 
1  thereimder.  to  the  extent  that: 

(A)  Such  sections  require  that  the 
flexible  contract  be  redeemable  or 
provide  for  a  refund  in  cash.  Provided. 
That  the  contract  provides  for  election 
by  the  contract  holder  of  a  cash 
surrender  value  or  certain  non-forfeiture 
and  settlement  options  which  are 
required  or  permitted  by  the  insurance 
law  or  regulation  of  the  jurisdiction  in 
which  the  contract  is  offered.  And 
provided  further.  That  unless  required 
by  the  insurance  law  or  regulation  of  the 
jurisdiction  in  which  the  contract  is 
offered  or  unless  elected  by  the 
contract-holder,  the  contract  shall  not 
provide  for  the  automatic  imposition  of 


any  option,  including,  but  not  limited  to. 
an  automatic  premiimi  loan,  which 
would  involve  the  accrual  or  payment  of 
an  interest  or  similar  charge. 

(B)  Notwithstanding  the  provisions  of 
paragraph  (b)(13)(iv)(A)  of  this  Rule,  if 
the  cash  surrender  value  of  the  contract 
on  any  contract  processing  day  is  less 
than  the  amount  necessary  to  pay  the 
charges  due  under  the  contract,  the 
contract  may  provide  that  the  cash 
surrender  value  (and  any  excess  paid 
for  sales  loading  not  used  to  keep  the 
contract  in  force  pursuant  to  paragraph 
(b)(13)(iv)(B)(2)  of  this  Rule)  shall  be 
applied  to  purchase  a  non-forfeiture 
option  specified  by  the  life  insurer  in 
such  contract.  Provided,  That  the 
contract  also  provides  that: 

[1]  Contract  processing  days  occur  not 
less  frequently  than  monthly,  and 

[2)  The  amount  of  any  excess  paid  for 
sales  loading  (as  provided  in  paragraph 
(b)(13)(v)(A)  of  this  Rule)  shall  first  be 
applied  to  keep  the  contract  in  force, 
Provided,  however.  That  if  the 
contractholder  subsequently  makes  a 
pa3rment,  the  life  insurer  may  recover 
such  excess  loading; 

(C)  Subject  to  other  provisions  of  this 
Rule,  sales  loads  may  be  deducted  upon 
redemption. 

(v)  Section  27(d),  Provided,  that  the 
flexible  contract  gives  the  holder  thereof 
the  right  to: 

(A)  Surrender  the  contract  at  any  time 
during  the  first  24  months  after  Issuance 
and  receive  in  cash  an  amount  not  less 
than  the  sum  of  the  present  value  of  his 
contract  which  is  the  cash  surrender 
value  next  computed  after  receipt  by  the 
life  insurer  of  the  request  for  surrender 
in  proper  form,  plus,  depending  upon  the 
period  over  which  such  contract  has 
been  retained  by  the  contractholder,  an 
amount  which  is  a  refund  of  any  excess 
paid  for  sales  loading  prior  to  or  in 
connection  with  the  surrender.  The 
amount  of  sales  loading  to  be  refunded 
shall  be  equal  to  that  part  of  the  sales 
loading  in  excess  of  the  sum  of  [1]  the 
lesser  of  30  per  centum  of  the  guideline 
annual  premium  or  30  per  centum  of  the 
actual  payments  made  during  the  first 
contract  period,  plus  (2)  the  lesser  of  10 
per  centum  of  the  guideline  annual 
premium  or  10  per  centum  of  the  actual 
payments  made  during  the  second 
contract  period,  plus  (J)  9  per  centum  of 
the  payments  made  during  the  first  or 
the  second  contract  period  after  such 
payments  exceed  the  guideline  annual 
premium; 

(B)  Convert  tlie  contract  at  any  time 
during  the  first  24  months  after  issuance 
so  long  as  the  contract  is  in  force  to  a 
life  insurance  policy  on  the  life  of  the 
insured  under  a  plan  of  insurance  (other 
than  a  plan  involving  a  flexible  contract 


as  defined  in  paragraph  (C)(1)  of  this 
Rule  or  a  scheduled  contract  as  defined 
in  paragraph  (c)(1)  of  Rule  6e-2) 
specified  in  the  contract,  issued  by  the 
life  insurer  or  by  an  affiliated  life 
insurance  company,  which  provides  for 
[1]  at  the  election  of  the  contract-holder, 
either  the  same  death  benefit  or  the 
same  net  amount  at  risk  as  the  flexible 
contract  at  the  time  of  conversion  and 
[2]  premiums  which  are  based  on  the 
same  issue  age  and  risk  classification  of 
the  insured  as  the  flexible  contract.  The 
conversion  shall  be  subject  to  an 
equitable  adjustment  in  payments  and 
cash  values  to  reflect  variances,  if  any. 
in  the  payments  and  cash  values  under 
the  flexible  contract  and  the  new  policy. 
The  method  of  computing  such 
adjustment  shall  be  filed  with  the 
Commission  as  an  exhibit  to  the  form 
required  under  paragraph  (b)(3](ii)  of 
this  Rule; 

(vi)  A  depositor  or  principal 
underwriter  for  a  flexible  contract  sold 
subject  to  section  27(d)  or  Section  27(f). 
or  both,  shall  be  exempt  from  the 
requirements  of  Rule  27d-l  (17  CFR 
270.27d-l]  if  an  insurance  company 
undertakes  in  writing  to  guarantee  the 
performance  of  all  obligations  of  such 
depositor  or  principal  underwriter  under 
sections  27(d)  and  27(f)  to  refund 
charges  and  such  insurance  company, 
depositor  and  principal  underwriter 
comply  with  all  provisions  of  Rule  27d-2 
|17  CFR  270.2-d-2]; 

(vii)  Section  27(e)  [15  U.S.C.  80a-27(e)J 
and  Rule  27e-l  [17  CFR  270.27e-l] 
thereunder,  to  the  extent  that  the 
separate  account  and  the  depositor  and 
principal  underwriter  therefor,  when 
such  persons  are  subject  to  paragraph 
(b)(13)(v)(A)  of  this  Rule,  are  required  to 
provide  a  notice  of  right  of  surrender 
and  refund  to  holders  of  flexible 
contracts,  if  the  life  insurer  or  a  duly 
authorized  agent  provides  a  notice  of 
surrender  and  refund  rights  on  a  written 
document  containing  information 
comparable  to  that  required  by  Form  N- 
271-1  [17  CFR  274.301)  to  the  holder  of 
any  flexible  contract  under  which  a 
refund  may  be  available.  Provided,  That 
such  notice  shall  be  sent  by  first  class 
mail  or  personal  delivery  to  the 
contractholder 

(A)  Upon  issuance  of  the  flexible 
contract,  which  notice  may  be  sent 
together  with  the  issued  contract  and  an 
illustration,  in  a  form  appropriate  for 
inclusion  in  the  prospectus  for  the 
flexible  contract,  of  guideline  annual 
premiums,  death  benefits  and  cash 
surrender  values  applicable  to  the  age, 
sex  and  underwriting  classification  of 
the  insured;  and 
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(B)  On  any  contract  jarocessii^  day, 
prior  to  the  expiration  of  the  surrender 
and  refund  right  provided  in  paragraph 
(b)(13)(v)(A)  of  this  Rule,  on  which  the 
amounts  available  under  the  contract  on 
such  day  to  pay  the  charges  authorized 
by  the  contract  are  less  than  the  amount 
necessary  to  keep  the  contract  in  force 
until  the  next  following  contract 
processing  day.  This  notice  may  be  sent 
together  with  any  notice  required  by 
applicable  state  authority  to  be  sent  in 
these  circumstances;  Provided,  however, 
That  the  right  of  surrender  and  refund 
provided  by  paragraph  (b)(13)(v)(A)  of 
this  Rule  shall  not  expire  until  not  less 
than  15  days  after  the  mailing  or  receipt 
if  personally  delivered  of  the  last  notice 
referred  to  in  this  paragraph 
(b)(13)(vii)(B); 

(viii)  Section  27(f)  and  Rule  27f-l 
thereunder  (17  CFR  27D^f-lJ,  Provided. 
That: 

(A)  The  contractholder  may  elect  to 
return  the  contract  within  45  days  of  the 
date  of  the  execution  of  the  application 
for  insurance,  or  widiin  IB  days  after 
receipt  of  the  issued  contract  by  the 
contractholder,  or  within  10  days  after 
mailing  or  personal  delivery  of  the 
notice  of  the  right  of  withdrawal 
referred  to  in  paragraph  (b)(lS)(viii)(C) 
of  this  Rule,  whichever  is  later,  and 
receive  a  refund  equal  to  the  sum  of  (7) 
the  difference  between  the  payments 
made,  including  any  contract  fees  or 
other  changes,  and  the  amounts 
allocated  to  the  separate  account  under 
the  contract,  [2]  the  value  of  the 
amounts  allocated  to  the  separate 
account  under  the  contract  on  the  date 
the  returned  contract  is  received  by  the 
insurer  or  Its  agent,  and  [3]  any  contract 
fees  and  other  charges  imposed  on  the 
amounts  allocated  to  such  separate 
account  Provided,  however.  That  if 
state  law  or  the  contract  so  require,  the 
redeeming  contractholder  shall  receive  a 
refund  of  all  payments  made  for  such 
contract; 

(B)  A  refund  in  accordance  with 
paragraph  {b)(13)(viii)(A)  of  this  Rule  to 
redeeming  contractholders  will  not  in 
any  way  affect  the  interests -in  the 
separate  account  or  the  benefits  of  other 
flexible  or  schedided  contractholders: 

(C)  Notice  of  such  withdrawal  right 
and  a  statement  of  contract  fees  and 
other  charges  on  a  written  document 
containing  information  comparable  to 
that  required  by  Form  N-27I-2  [17  CFR 
274.303]  is  sent  by  first  class  mail  or 
personal  delivery  to  the  contractholder, 
which  notice  and  statement  may  be 
accompanied  by  the  flexible  contract 
and  an  illustration,  in  a  focm  appropriate 
for  inclusion  in  the  prospectus  for  the 
flexible  contract  of  guideline  annual 
premiums  (or,  if  the  contract  is  subject 


to  paragraph  (b)(13)((i)(B),  payments), 
death  benefits  and  cash  surrender 
values  applicable  io  the  age,  sex  and 
underwriting  classification  of  the 
insured; 

(D)  The  contractholder,  in  conjunction 
with  the  notice  of  withdrawal  right 
referred  to  in  paragraph  (htUl3)((viii)(C), 
is  provided  with  a  form  of  request  for 
refund  of  the  amount  computed  in 
accordance  with  paragraph 
(b)(13)(viii)(A),  which  form  shall  set 
forth: 

(7)  Instructions  as  to  the  manner  in 
which  a  refund  may  be  obtained, 
including  the  address  to  which  the 
request  form  should  be  mailed;  and 

(2)  Spaces  necessary  to  indicate  the 
date  of  such  request  the  contract 
number  and  the  signature  of  the 
contractholder  and 

(E)  Within  7  days  from  the  receipt  of 
such  duly  executed  timely  request  for 
refund,  the  life  insurer  will  refund  in 
cash  to  the  contractholder  the  amount 
computed  in  accordance  with  paragraph 
(b)(13)(viii)(A)  of  this  Rule;  and 

(ix)  Solely  for  purposes  of  paragraphs 
{b)(13)(v)  and  (b)(13)(viii)  of  this  Rule, 
the  postmark  date  on  the  envelope 
containing  the  flexible  contract  shall 
determine  whether  such  contract  has 
been  submitted  for  surrender, 
conversion,  or  withdrawal  within  the 
designated  period. 

(14)  Section  32(a)(2)  [15  U.S.C.  80a- 
32(a)(2)J,  Provided:  That: 

(i)  The  independent  peblic  accountant 
is  selected  before  the  effective  date  of 
the  1933  Act  registration  statement  for 
flexible  contracts,  and  the  identity  of  the 
accountant  is  disclosed  in  the 
registration  statement,  and 

(ii)  The  selection  of  the  accountant  is 
submitted  for  ratification  or  rejection  to 
flexible  contractholders  at  their  first 
meeting  and  within  one  year  after  the 
effective  date  of  the  1933  Act 
registration  statement  for  flexible 
contracts,  unless  the  time  for  holding  the 
meeting  is  extended  by  order  of  the 
Commission. 

(15)  If  the  separate  account  is 
organized  as  a  unit  investment  trust  all 
the  assets  of  which  consist  of  the  shares 
of  one  or  more  registered  management 
investment  companies  which  offer  their 
shares  exclusively  t«  separate  accounts 
of  the  hfe  insurer,  or  of  any  affihated  life 
insurance  comf>aivy,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company. 
Provided,  That:  the  board  of  directors 4>f 
each  investment  company,  constituted    . 
with  a  majority  of  disinterested 
directors,  will  monitor  such  company  for 


the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  variable  annuity 
contractholders  and  scheduled  or 
flexible  contractholders  investing  in 
such  company;  the  life  insurer  agrees 
that  it  wilt  be  responsible  for  reporting 
any  potential  or  existing  conflicts  to  the 
directors;  and,  if  a  conflict  arises,  the 
life  insurer  will,  at  its  own  cost,  remedy 
such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company  and 
segregating  the  assets  underlying  the 
variable  annuity  contracts  and  the 
scheduled  or  flexible  contracts;  Then: 

(i)  The  eligibility  restrictions  of 
section  9(a)  shall  not  apply  to  those 
persons  who  are  officers,  directers  or 
employees  of  the  life  insurer  or  its 
affiliates  who  do  not  participate  directly 
in  the  management  or  administration  of 
any  registered  management  investment 
company  described  in  this  paragraph 
{b)(15); 

(ii)  The  life  insurer  shall  be  ineligible 
under  paragraph  (3)  of  section  9(a)  to 
serve  as  investment  adviser  of  or 
principal  underwriter  for  any  registered 
management  investment  company 
described  in  this  paragraph  (b)(15)  only 
if  an  affiliated  person  of  such  life 
insurer,  ineligible  by  reason  of 
paragraphs  (1)  or  (2)  of  section  9(a), 
participates  in  the  management  or 
administration  of  such  company; 

(iii)  The  life  insurer  may  vote  shares 
of  the  registered  management 
investment  companies  held  by  the 
separate  account  without  regard  to 
inslruc  lions  from  contractholders  of  the 
separate  account  if  such  instructions 
would  require  such  shares  to  be  voted: 

(A)  To  cause  such  companies  to  make 
(or  refrain  from  making)  certain 
investments  which  would  result  in 
changes  in  the  sub-classification  or 
investment  objectives  of  such 
companies  or  to  approve  or  disapprove 
any  contract  between  such  companies 
and  an  investment  adviser  when 
required  to  do  so  by  an  insurance 
regulator  authority  subject  to  the 
provisions  of  paragraphs  (b)(5)(i)  and 
(b)(7)(ii)(A)  of  this  Rule;  or 

(B)  In  favor  of  changes  in  investment 
objectives,  investment  adviser  of  or 
principal  underwriter  for  such 
companies  subject  to  the  provisions  of 
paragraphs  (b)(5)(ii]  and  (b)(7)(ii)  (fi) 
and  (C)  of  this  Rule; 

(iv)  Any  action  taken  in  accordance 
with  paragraph  (b)(15)(iii)  (A)  and  (B)  of 
this  Rule  and  the  reasons  therefor  shall 
be  disclosed  in  the  next  report  to 
contractholders  made  under  Section 
30(d)  (15  U.S.C.  80a-29(d)]  and  Rule  SOd- 
2  (17  CFR  270.30d-2]; 
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(v)  Any  registered  management 
investment  company  established  by  the 
life  insurer  and  described  in  this 
paragraph  (b)(15)  shall  be  exempt  from 
section  14(a),  Provided,  That  until  the 
company  has  total  assets  of  at  least 
$100,000,  the  life  insurer  shall  have  at 
least  the  minimum  net  worth  prescribed 
in  paragraph  (b)(6)  of  this  Rule;  and 

(vi)  Any  registered  management 
investment  company  established  by  the 
life  insurer  and  described  in  this 
paiagraph  (b)(15)  shall  be  exempt  from 
sections  15(a).  16(a).  and  32(a)(2),  to  the 
extent  prescribed  by  paragraphs 
(b)(7)(i).  (b)(8)(i).  and  (b)(14)  of  this  Rule. 
Provided,  That  the  company  complies 
with  the  conditions  set  forth  in  those 
paragraphs  as  if  it  were  a  separate 
account. 

(c)  When  used  in  this  Rule: 

(1)  "Flexible  premiuim  variable  life 
insurance  contract"  means  a  contract  of 
life  insurance,  subject  to  regulation 
under  the  insurance  laws  or  code  of 
every  jurisdiction  in  which  it  is  offered, 
funded  by  a  separate  account  of  a  life 
insurer,  which  contract  provides  for 

(i)  Payments  which  are  not  fixed  by 
the  life  insurer  as  to  both  timing  and 
amount.  Provided,  however.  That  the  life 
insurer  may  fix  the  timing  and  minimum 
amount  of  payments  for  the  first  two 
contract  periods  and  may  prescribe  a 
reasonable  minimum  amount  for  any 
additional  payment; 

(ii)  A  death  benefit  the  amount  or 
duration  of  which  may  vary  to  reflect 
the  investment  experience  of  the 
separate  account;  and 

(iii)  A  cash  value  which  varies  to 
reflect  the  investment  experience  of  the 
separate  account. 

(2)  "Incidental  insurance  benefits" 
means  insurance  benefits  provided 
pursuant  to  the  flexible  contract,  other 
than  any  guaranteed  and  variable  death 
benefit,  which  do  not  vary  in  amount  in 
accordance  with  the  investment 
experience  of  the  separate  account,  and 
include,  but  are  not  limited  to, 
accidental  death  and  dismemberment 
benefits,  disability  income  benefits, 
guaranteed  insurabihty  options,  and 
family  income  or  fixed  benefit  term 
riders. 

(3)  "Guaranteed  death  benefit"  is  any 
amount  guaranteed  by  the  life  insurer  to 
be  paid  pursuant  to  a  flexible  contract  in 
the  event  of  the  death  of  the  insured 
without  regard  to  the  investment 
experience  of  the  separate  accoimt,  if 
there  are  no  outstanding  loans  or  partial 
surrenders,  but  does  not  include  any 
incidental  insurance  benefits. 

(4)  "Sales  load"  charged  during  a 
contract  period  is  the  excess  of  any 
payments  made  during  the  period  over 
the  sum  of  the  following: 


(i)  The  amount  of  the  increase  in  the 
cash  value  for  the  period  that  is 
attributable  to  payments  made  and  not 
to  net  investment  earnings  for  the 
period; 

(ii)  The  cost  of  insurance  for  the 
period  based  on  the  1980  Commissioners 
Standard  Ordinary  Mortality  Table  and 
net  interest  at  the  annual  elective  rate 
specified  for  purposes  of  paragraph 
(c)(8)(i)(B)  of  this  Rule; 

(iii)  A  reasonable  charge  necessary  to 
cover  the  risk  assumed  by  the  life 
insurer  that  the  variable  death  benefit 
will  be  less  than  any  guaranteed  death 
benefit; 

(iv)  Any  administrative  expenses  or 
fees  which  are  deducted  pursuant  to 
paragraph  (b](13](iii)(A)  of  this  Rule; 

(v)  A  deduction  for  and  approximately 
equal  to  state  premium  taxes; 

(vi)  Any  additional  charge  assessed  if 
the  insured  does  not  meet  standard 
underwriting  requirements; 

(vii)  Any  additional  charge  assessed 
specifically  for  any  incidental  insurance 
benefits; 

(viii)  Any  additional  charge,  in  the 
nature  of  an  interest  charge,  assessed 
when  payments  are  made  more 
frequently  than  annually,  but  only  to  the 
extent  that  such  payments  are  made  to 
fulfill  a  minimum  payment  requirement 
imposed  pursuant  to  paragraph  (c](l)(i) 
of  this  Rule; 

(ix)  Any  amounts  redeemed  by  the 
contractholder  or  paid  out  to  the 
beneficiary  upon  the  death  of  the 
insured  which  are  not  attributable  to  net 
investment  earnings  for  the  period;  and 

(x)  For  a  participating  flexible 
contract,  a  deduction  for  dividends  to  be 
paid  or  credited  in  accordance  with  the 
dividend  scale  in  e^ect  on  the  issue  date 
of  the  contract  assuming  a  gross  annual 
investment  return  for  the  separate 
account  which  funds  the  contract  of  5 
per  centum.  The  deduction  may  be 
determined  by  either  of  the  following 
methods,  but  the  same  method  must  be 
used  for  each  contract  period: 

(A)  The  actuarial  level  annual 
equivalent  of  dividends  to  be  paid  or 
credited  over  the  contract  periods 
described  in  paragraph  (b](13)(i)  of  this 
Rule,  based  upon  the  mortality,  interest 
and  lapse  assumptions  used  in 
computing  the  dividend  scale  for  the 
contract  (and,  if  the  contract  is  subject 
to  paragraph  (b](13)(i)(A).  the 
assumption  that  the  guideline  annual 
premium  will  be  paid  in  each  contract 
period)  multiplied  by  the  fraction  of  the 
contract  year  represented  by  the 
contract  period:  or 

(B)  That  portion  of  the  dividend  to  be 
paid  for  the  contract  year  which  does 
not  depend  on  the  making  of  payments  ~ 


in  addition  to  those  made  during  the 
period. 

(5)  "Contract  period"  means  the 
period  from  a  contract  issue  or 
anniversary  date  to  the  earlier  of  the 
next  following  anniversary  date  (or.  if 
later,  the  last  day  of  any  grace  period 
commencing  before  such  next  following 
anniversary  date)  or  the  termination 
date  of  the  contract. 

(6)  "Variable  death  benefit"  is  the 
amount  of  death  benefit,  other  than 
incidental  insurance  benefits,  payable 
under  a  flexible  contract  which  varies  to 
reflect  the  investment  experience  of  the 
separate  account  and  which  would  be 
payable  in  the  absence  of  any 
guaranteed  death  benefit. 

(7)  "Payment,"  as  used  in  paragraphs 
(b)(13)(i),  (b)(13)(ii),  and  (b)(13)(v)(A)  of 
this  Rule  and  in  sections  27(a)(2)  and 
27(h)(2)  solely  with  respect  to  flexible 
contracts,  means  for  a  contract  period 
the  gross  premiums  paid  less  any 
portion  of  such  gross  premiums  charged 
for  the  items  specified  in  paragraphs 
(c)(4)(vi).  (c)(4)(vi),  and  (c)(4)(viii)  of  this 
Rule.  "Payment."  as  used  in  any  other 
section  of  this  Rule,  means  the  gross 
premiums  paid  or  payable  for  the 
flexible  contract.  Except,  That 
"Payment"  shall  not  include  any  amount 
deducted  by  the  life  insurer  to  recover 
excess  sales  loading  previously  applied 
to  keep  the  contract  in  force  pursuant  to 
paragraph  (b)(13)(iv)(B)(2y  of  this  Rule. 

(8)(i)  "Guideline  annual  premium" 
means  the  level  annual  amount  that 
would  be  payable  through  the  maturity 
date  specified  in  paragraph  (c)(8)(ii)(B) 
of  this  Rule  for  the  future  benefits  under 
the  contract  if,  subject  to  the  provisions 
of  paragraph  (c](8)(ii)  of  this  Rule: 

(A)  The  payments  were  fixed  by  the 
life  insurer  as  to  both  timing  and 
amount,  and 

(B)  The  payments  were  based  on  the 
1980  Commissioners  Standard  Ordinary 
Mortality  Table,  net  investment  earnings 
at  the  greater  of  an  annual  effective  rate 
of  5  per  centum  or  rate  or  rates 
guaranteed  at  issuance  of  the  flexible 
contract,  the  sales  load  under  the 
contract,  and  the  fees  and  charges 
associated  with  the  contract  specified  in 
paragraphs  (c)(4)(iii),  (c)(4)(iv),  (c)(4)(v), 
(c)(4)(vi),  (c)(4)(vii).  and  (c)(4){viii).  (for 
the  first  two  contract  periods  as 
permitted  by  paragraph  (c)(l)(i))  of  this 
Rule. 

(ii)  In  computing  the  future  benefits 
under  the  flexible  contract  for 
determining  the  guideline  annual 
premium: 

(A)  The  excess  of  the  amount  payable 
by  reason  of  the  death  of  the  insured 
(determined  without  regard  to  any 
incidental  insurance  benefits)  over  the 
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\    cash  value  of  the  contract  shall  be 
deemed  to  be  not  greater  than  such 
excess  at  the  time  the  contract  was 
issued. 

(B)  The  maturity  date  shall  be  the 
latest  maturity  date  permitted  under  the 
contract  but  not  less  than  20  years  after 
the  date  of  issue  or  (if  earlier)  age  95, 
and 

(C)  The  amount  of  any  endowmiient 
benefit  (or  sum  of  endowment  benefits) 
shall  be  deemed  not  to  exceed  the  least 
amount  payable  by  reason  of  the  death 
of  the  insured  (determined  without 
regard  to  any  incidental  insurance 
benefits)  at  any  time  under  the  contract. 

(9)  "Guideline  single  premium"  means 
the  single  amount  payable  at  a  specified 
time  which  would  provide  the  future 
benefits  under  the  contract  until  the 
maturity  date  specified  in  paragraph 
(c)(8](ii)(B)  of  this  Rule  and  which 
otherwise  is  computed  on  the  same 
basis  as  the  guideline  annual  premium. 

(10)  "Cash  value"  means  the  amount 
that  would  be  available  in  cash  upon 
voluntary  termination  of  a  contract  by 
its  owner  before  it  becomes  payable  by 
death  or  maturity,  without  regard  to  any 
changes  that  may  be  assessed  upon  such 
termination  and  before  deduction  of  any 
outstanding  contract  loan. 

(11)  "Cash  surrender  value"  means  the 
amount  available  in  cash  upon 
voluntary  termination  of  a  contract  by 
its  owner  before  it  becomes  payable  by 
death  or  maturity,  after  any  charges 
assessed  in  connection  with  the 
termination  have  been  deducted  and 
before  deduction  of  any  outstanding 
contract  loan. 

(12)  "Net  investment  earnings"  means 
investment  earnings  in  the  separate 
account  after  deduction  of  any  asset 
charges,  including  but  not  limited  to, 

,     such  charges  for  income  tax;  brokerage 
and  other  investment  expenses; 
mortality,  expense,  and  guaranteed 
death  benefit  risks;  and  an  investment 
advisory  fee.  but  not  including 
deductions  for  sales  load.  However,  "net 
investment  earnings"  as  used  in 
paragraph  (c)(4)(i)  of  this  Rule  shall  not 
include  any  amount  deducted  pursuant 
to  subparagraphs  (ii)  through  (viii)  of 
paragraph  (c)(4). 

(13)  "Contract  processing  day"  means 
any  day  on  which  charges  under  the 
contract  are  deducted  from  the  separate 
account. 

(d)  The  following  computational  rules 
shall  be  used  in  applying  this  Rule: 

(l)(i)  Paragraphs  (b)(13)(i)  and 
(b)(13)(ii)  of  this  Rule  shall  be  deemed  to 
be  satisfied  with  respect  to  any  flexible 
contract  under  which  sales  load  is 
deducted  other  than  from  payments 
prior  to  the  allocation  of  net  payments 
to  the  separate  account  if  during  each 


contract  period  through  the  maturity 
date  specified  in  paragraph  (c)(8](ii](B) 
of  this  Rule,  the  amount  of  sales  load 
deducted  is  not  more  than  the  amount  of 
sales  load  that  could  be  deducted  under 
a  flexible  contract  that  is  identical  to  the 
actual  contract  except  that  sales  load  is 
deducted  only  from  payments  prior  to 
the  allocation  of  net  payments  to  the 
separate  account  in  any  manner 
satisfying  the  provisions  of  the  Act  and 
this  Rule;  Provided,  That,  solely  for  a 
contract  subject  to  paragraph 
(b)(13)(i](A).  during  the  period  equal  to 
the  lesser  of  20  years  or  the  life 
expectancy  of  the  insured  named  in  the 
contract  based  on  the  1980 
Commissioners  Standard  Ordinary 
Mortality  Table,  payments  may  be 
assumed  to  be  made  in  each  of  the 
alternative  amounts: 

(A)  Level  annual  payments  equal  to 
the  guideline  annual  premium  for  the 
actual  contract  and 

(B)  A  single  payment  made  at  issue 
equal  to  the  guideline  single  premium  at 
issue  for  the  actual  contract. 

(ii)  The  amount  of  sales  load  deducted 
pursuant  to  any  method  permitted  under 
paragraph  (d)(l)(i]  shall  not  exceed  the 
proportionate  amount  of  sales  load 
deducted  prior  thereto  pursuant  to  the 
same  method  unless  an  increase  in  such 
proportionate  amount  is  caused  by  the 
grading  of  cash  surrender  values  into 
reserves,  or  reductions  in  the  annual 
cost  of  insurance. 

(2)(i)  Solely  with  respect  to  increases 
in  or  additions  of  insurance  benefits 
requested  by  a  contractholder  after 
issuance  of  a  flexible  contract,  the 
contract  shall  be  deemed  to  satisfy 
paragraphs  (b)(13)(i)(A),  (b)(13)(ii). 
(b)(13)(v).  (b)(13)(viii),  and  (d)(l)(ii)  of 
this  Rule,  Provided,  That  during  each 
contract  period  through  the  maturity 
date  specified  in  paragraph  (c](6)(ii)(B) 
of  this  Rule: 

(A)  The  amount  of  sales  load  imposed 
is  not  more  than  the  amoimt  of  sales 
load  that  would  be  permissible  under 
the  base  test  contract,  as  defined  in 
paragraph  (d)(2](iii](B)  of  this  Rule,  and 
the  incremental  test  contract,  as  defined 
in  paragraph  (d)(2)(iii)(C)  of  this  Rule, 
and 

(B)  The  sum  of  the  sales  loads  charged 
in  the  contract  period  and  all  preceding 
contract  periods  shall  not  exceed  the 
sum  of  the  corresponding  sales  loads 
under  the  base  test  contract  and  the 
incremental  test  contract. 

(ii)  The  following  assumptions  shall 
be  used  in  applying  paragraph  (d)(2)(i): 

(A)  Payments  for  the  actual  contract, 
as  defined  in  paragraph  (d)(2)(iii)(A)  of 
this  Rule,  and  the  base  and  incremental 
test  contracts  are  paid  in  each  of  the 
following  alternative  amounts: 


(7)  Level  annual  payments  for  the 
base  test  contract  equal  to  the  guideline 
annual  premium  for  the  contract, 
commencing  upon  issuance;  level  annual 
payments  for  the  incremental  test 
contract  equal  to  the  difference  between 
the  guideline  annual  premium  for  the 
actual  contract  after  the  increase  in  or 
addition  of  insurance  benefits  and 
before  such  increase  or  addition., 
commencing  upon  such  increase  or 
addition;  and  level  annual  payments  for 
the  actual  contract  equal  to  the 
guideline  annual  premium  for  such 
contract,  commencing  upon  issuance 
and  adjusted  for  such  increase  or 
addition  as  of  the  date  of  such  increase 
or  addition;  and 

[2)  A  single  payment  at  issue  for  the 
base  test  contract  and  for  the  actual 
contract  in  an  amount  equal  to  the 
guideline  single  premium  for  the  actual 
contract  at  issue;  and  a  single  payment 
for  the  actual  contract  and  the 
incremental  test  contract  equal  to  the 
additional  guideline  single  premium 
needed  for  the  actual  contract  upon  the 
increase  in  or  addition  of  insurance 
benefits,  as  of  the  date  of  such  increase 
or  addition; 

(B)  Net  investment  earnings  are 
earned  at  an  annual  effective  rate 
specified  in  paragraph  (c)(8){i)(B)  of  this 
Rule;  and 

(C)  No  redemptions  are  made  under 
the  actual  and  test  contracts. 

(iii)  For  purposes  of  this  paragraph 
(d)(2): 

(A)  "Actual  contract"  shall  mean  the 
flexible  contract  issued  to  the  contract- 
holder,  and  adjusted  for  the  increase  in 
or  addition  of  insurance  benefits,  as  of 
the  date  of  the  increase  or  addition; 

(B)  "Base  test  contract"  shall  mean 
the  actual  contract  had  the  increase  or 
addition  not  occurred; 

(C)  "Incremental  test  contract"  shall 
mean  a  flexible  contract  that:  (7)  Is 
issued  on  the  date  of  the  increase  or 
addition;  (2)  provides  insurance  benefits 
identical  to  the  incremental  change  in 
insurance  benefits  under  the  actual 
contract  upon  such  increase  or  addition; 
(J)  deducts,  in  any  manner  permitted  by 
this  Rule,  not  more  than  50  per  centum 
of  the  sales  load  which  would  be 
permitted  under  the  act  and  this  Rule; 
and  [4]  is  not  subject  to  the  surrender, 
conversion,  and  withdrawal  provisions 
set  forth  in  paragraphs  (b)(13)(v)  (A)  and 
(B)  and  (b)(13)(viii)  of  this  Rule: 
Provided,  however.  That  if  the  increased 
or  added  benefit  is  subject  to  the 
surrender,  conversion,  and  withdrawal 
provisions  set  forth  in  paragraphs 
(b)(13)(v)  (A)  and  (B)  and  (b)(13)(viii)  of 
this  Rule,  this  paragraph  (d)(2)(iii)(C) 
shall  be  applied  by  substituting  "100"  for 
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"50".  For  purposes  of  satisfying  the 
provisions  of  the  Act  and  this  Rule,  the 
amounts  specified  in  paragraph 
(d)(2)(ii)(A)  (7)  and  (2)  of  this  Rule  as 
paid  for  the  incremental  test  contract 
shall  be  treated  as  the  guideline  annual 
premium  and  guideline  single  premium, 
respectively,  for  such  contract 

(D)  Any  change  in  insurance  benefits 
which  would  occur  automatically  under 
a  contract  with  or  without  the 
opportunity  for  contractholder 
disapproval,  or  any  change  in  death 
benefit  option  shall  not  be  considered 
an  "increase  in  or  addition  of  insurance 
benefits  requested  by  a  contractholder" 
for  purposes  of  imposing  additional 
sales  load. 

2.  By  revising  {  270.6c-3  to  read  as 
follows: 

§  270.6C-3    ExwnptkMW  tor  certain 
r*5|ist*r«d  variabta  Mf*  insuranc*  aaparata 
accounta. 

A  separate  account  which  meets  the 
requirements  of  paragraph  (a)  of  Rule 
6e-2  [17  CFR  270.6e-2|  or  paragraph  (a) 
of  Rule  6e-3(T)  {17  CFR  270.6e-3{T))  and 
registers  as  an  investment  company 
under  Section  8(a)  of  the  Act  [15  U.S.C. 
80a-8(a)),  and  the  investment  adviser, 
principal  underwriter  and  depositor  of 
such  separate  account  shall  be  exempt 
from  the  provisions  of  the  Act  specified 
in  paragraph  (b)  of  Rule  6e-2  or 
paragraph  (b)  of  Rule  6e-3(T),  except  for 
sections  7  (1$  U.S.C.  80a-7)  and  8(a)  of 
the  Act,  under  the  same  terms  and 
conditions  as  a  separate  account 
claiming  exemption  under  Rule  6e-2  or 
Rule  6e-3(T). 

PART  274— (AMENDED! 

Part  274  of  Chapter  II  of  Title  17  of  the 
Code  of  Federal  Regulations  iS  amended 
as  follows: 

1.  By  revising  {  274.301  and  amending 
Form  N-6E1-1  to  read  as  follows: 

§  274.301    NotHtcation  of  ctoiin  of 
•xamptkKi  pursuant  to  Rule  6e-2  or  Rula 
6*-3(T)  und«f  tha  Inveatmant  Company 
Act 

This  form  shall  be  filed  with  the 
Commission  as  required  by  §  270.6e-2  or 
S  270.6e-3(T)  of  this  chapter  by  each 
insurance  company  with  respect  to  each 
separate  account  for  which  exemption  is 
claimed  pursuant  to  §  270.6e-2  or 
S  270.8e-3(T). 

Form  N-6EI-1 

Notification  of  Claim  of  Exemption  Pursuant 

to  Rule- Under  the  Investment  Company 

Act  of  1940 


Commission  under  either  Rule  Be-2  or  6e-3(T) 
under  the  Investment  Company  Ad  of  1940. 

«         •         •         *         • 

NOXmCATION  OF  CLAIM  OF  EXEMPTION 

The  undersigned  life  insurer  hereby  notifies 
the  Securities  and  Exchange  Commission  that 
it  has  established  a  separate  account  that 
will  be  maintained  and  operated  in 

compUance  with  Rule under  the 

Investment  Company  Act  of  1940,  and 
submits  the  following  Information: 
•  «  *  •  * 

SIGNATURE 

Pursuant  to  Rule under  the  Investment 

Company  Act  of  1940.  the 

undersigned 

(Name  of  Separate  Account 
and 

(Name  of  Life  Insurer) 
have  caused  this  Notification  of  Claim  of 
Exemption  to  be  duly  executed  on  behalf  of 
the  separate  account  claiming  exemption  in 

the  city  of 

county  of  

state  of  

on  the day  of ,  19 — 

Attest    

(Name) 

(Title) 

(Name  of  Separate  Account) 
By    

(Chairman  of  the  Board  of  Directors) 
Attest:    


(Name) 


rntie) 


(Name  of  Life  Insurer) 


By 


(Director.  Trustee  or  Senior  Officer) 


1.  Rule  as  to  use  of  Form: 
This  form  shall  be  used  as  the  notification 
<rf  claim  of  exemption  filed  with  the 


Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Chairman  of  the  Commission 
previously  certified  that  rule  6e-3(T)  and 
amendments  to  rule  6c-3  and  Form  N- 
6EI-1  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  on  that  certification. 

Paperwork  Reduction  Act 

The  information  collection  required  by 
rule  6e-3(T)  and  Form  N-6E1-1  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  clearance.  Rule  6c-3  is 
not  subfect  to  the  Act  because  it  does 
not  impose  an  information  collection 
requirement 

Statutory  Authority 

Rule  6e-3(T)  is  issued  and  Form  N- 
6EI-1  is  amended  pursuant  to  the 
provisions  of  sections  6(e)  (15  U.S.C. 
80a-6(e]]  and  38(a)  (15  U.S.C.  80a-37(a)| 
of  the  Act.  Rule  6c-3  is  amended 
pursuant  to  the  provisions  of  sections 
6(c)  (15  U.S.C.  80a-6[C)]  and  38(a)  of  the 


Act.  Because  this  rulemaking  is 
exemptive  in  nature,  the  Commission 
finds,  pursuant  to  section  553(d)(1)  of  the 
Administration  Procedure  Act  (5  U.S.C. 
553(d)(l)|,  that  the  30  day  delay  in 
effectiveness  is  not  required,  and, 
accordingly,  the  rule  and  rule  and  form 
amendments  will  become  effective 
immediately  upon  publication  in  the 
Federal  Register. 

By  the  Commission. 
Shirley  E.  HoUis,  ;. 

Acting  Secretary. 
November  14, 1984. 

|FR  Doc.  (4-nSie  FUcd  11-30-84:  SrlS  •m| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  81 

( Docket  No.  76N-0366] 

Provisional  Usthtg  of  FDAC  Red  No.  3 
and  of  FD&C  YeHow  No.  S  In 
Cosmetics  and  Externally  Applied 
Drugs  and  of  TTieir  Lakes  In  Food  and 
Ingested  Drugs;  Provisional  Listing  of 
FD&C  Yellow  No.  6  for  Use  In  Food, 
Drugs,  and  Cosmetics;  Provisional 
Listing  of  D&C  Red  No.  8,  D&C  Red  No. 
9.  D8iC  Red  No.  33,  and  DftC  Red  Na  ' 
36  in  Drugs  and  Cosmetics; 
Postponement  of  Closing  Date 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUIMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
closing  date  for  the  provisional  listing  of 
FD&C  Red  No.  3  and  of  FD&C  Yellow 
No.  5  for  use  in  coloring  cosmetics  and 
externally  applied  drugs  and  of  the 
lakes  of  these  color  additives  for  use  in 
coloring  food  and  ingested  drugs;  of 
FD&C  Yellow  No.  6  for  use  in  food, 
drugs,  and  cosmetics:  and  of  D&C  Red 
No.  8,  D&C  Red  No.  9,  D&C  Red  No.  33, 
and  D&C  Red  No.  36  for  use  in  drugs  and 
cosmetics.  The  new  closing  date  for  the 
provisional  listing  of  all  of  these  color 
additives  will  be  February  1, 1985.  This 
postponement  will  provide  additional 
time  for  the  determination  of  the 
applicability  of  the  statutory  standard 
for  the  listing  of  color  additives  to  the 
results  of  the  scientific  investigations  of 
FD&C  Red  No.  3,  FD&C  Yellow  No.  5, 
FD&C  Yellow  No.  6,  D&C  Red  No.  8. 
D&C  Red  No.  9,  D&C  Red  No.  33,  and 
D&C  Red  No.  36. 

DATES:  Effective  December  3. 1984,  the 
new  closing  date  for  FD&C  Red  No.  3 
and  its  lakes,  FD&C  Yellow  No.  5  and  its 
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lakes.  FD&C  Yellow  No.  6,  D&C  Red  No. 
8,  D&C  Red  No.  9.  D&C  Red  No.  33,  and 
D&C  Red  No.  36  will  be  February  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Gerad  McCowin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-330),  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5676. 
SUPPLEMENTARY  INFORMATION:  FDA 
established  the  current  closing  date  of 
December  3, 1984,  for  the  provisional 
listing  of  FD&C  Red  No.  3  and  of  FD&C 
Yellow  No.  5  for  use  in  cosmetics  and  in 
externally  applied  drugs  and  for  the 
provisional  listing  of  the  use  of  the  lakes 
of  FD&C  Red  No.  3  and  of  FD&C  Yellow 
No.  5  in  food  and  ingested  drugs;  of 
FD&C  Yellow  No.  6  for  use  in  foods, 
drugs,  and  cosmetics  and  of  D&C  Red 
No.  8,  D&C  Red  No.  9,  D&C  Red  No.  33, 
and  D&C  Red  No.  36  for  use  in  drugs  and 
cosmetics  by  a  rule  published  in  the 
Federal  Register  of  October  2, 1984  (49 
FR  38935).  The  agency  had  previously 
extended  the  closing  dates  for  these 
color  additives  on  several  occasions.  For 
a  full  procedural  history  of  the 
provisional  listing  of  these  color 
additives,  see  48  FR  45237  for  FD&C  Red 
No.  3,  48  FR  45760  for  FD&C  Yellow  No. 

5,  49  FR  13344  for  FD&C  Yellow  No.  6,  48 
FR  42807  for  D&C  Red  No.  8  and  D&C 
Red  No.  9.  48  FR  44773  for  D&C  Red  No. 
33,  and  49  FR  38935  for  D&C  Red  No.  36. 

FDA  extended  the  closing  dates  for 
the  provisional  hsting  of  each  of  these 
color  additives  and  of  the  lakes  of  FD&C 
Red  No.  3  and  of  FD&C  Yellow  No.  5  to 
permit  the  consideration  of  the  scientific 
and  legal  aspects  of  the  data  concerning 
the  safety  of  their  provisionally  listed 
uses.  FDA  expected  that  the  current 
closing  dates  would  provide  time  for  the 
preparation  and  publication  of 
appropriate  regulations  in  the  Federal 
Register  regarding  the  final  decision  on 
the  petitions  for  the  permanent  listing  of 
the  aforementioned  uses  of  these  color 
additives  and  of  the  lakes  of  FD&C  Red 
No.  3  and  of  FD&C  Yellow  No.  5. 

The  review  of  the  data  relevant  to  the 
provisionally  listed  uses  of  FD&C  Red 
No.  3  and  FD&C  Yellow  No.  5  and  their 
lakes,  FD&C  Yellow  No.  6.  D&C  Red  No. 
8,  D&C  Red  No.  9,  D&C  Red  No.  33,  and 
D&C  Red  No.  36  has  required  more  time 
than  anticipated,  however.  Additional 
time  is  still  needed  to  determine  the 
applicability  of  the  statutory  standard 
for  listing  color  additives  to  D&C  Red 
No.  8,  D&C  Red  No.  9,  D&C  Red  No.  33. 
D&C  Red  No.  36,  and  FD&C  Yellow  No. 

6,  as  well  as  to  FD&C  Red  No.  3  and 
FD&C  Yellow  No.  5  and  their  lakes. 

This  postponement  will  provide 
additional  time  for  the  preparation  and 
publication  of  the  appropriate  Federal 
Register  documents  setting  forth  the 


decision  on  the  petitions  for  the 
permanent  listing  of  FD&C  Red  No.  3 
and  FD&C  Yellow  No.  5  for  use  in 
coloring  cosmetics  and  externally 
applied  drugs  and  of  the  lakes  of  FD&C 
Red  No.  3  and  of  FD&C  Yellow  No.  5  for 
use  in  coloring  food  and  ingested  drugs; 
for  the  permanent  listing  of  FD&C 
Yellow  No.  6  for  use  in  food,  drugs,  and 
cosmetics;  and  for  the  permanent  listing 
of  D&C  Red  No.  8,  D&C  Red  No.  9,  D&C 
Red  No.  33,  and  D&C  Red  No.  36  for  use 
in  coloring  drugs  and  cosmetics.  The 
continued  use  of  these  color  additives 
for  the  short  time  needed  for  a  fully 
coordinated  review  of  the  data  and  for 
the  preparation  of  the  Federal  Register 
documents  will  not  pose  a  hazard  to  the 
public  health. 

Because  of  the  short  time  until  the 
December  3, 1984  closing  date,  FDA 
concludes  that  notice  and  public 
procedure  on  these  amendments  are 
impracticable,  and  that  good  cause 
exists  for  issuing  this  postponement  as  a 
final  rule.  This  final  rule  will  permit  the 
uninterrupted  use  of  D&C  Red  No.  8. 
D&C  Red  No.  9,  D&C  Red  No.  33,  D&C 
Red  No.  36  and  FD&C  Yellow  No.  6,  as 
well  as  FD&C  Red  No.  3  and  FD&C 
Yellow  No.  5  and  their  lakes,  until 
February  1, 1985.  To  prevent  any 
interruption  in  the  provisional  listing  of 
D&C  Red  No.  8,  D&C  Red  No.  9,  D&C 
Red  No.  33,  D&C  Red  No.  36,  and  FD&C 
Yellow  No.  e,  as  well  as  FD&C  Red  No.  3 
and  FD&C  Yellow  No.  5  and  their  lakes, 
and  in  accordance  with  5  U.S.C.  553(d] 
(1)  and  (3),  this  regulation  is  being  made 
effective  on  December  3, 1984. 

List  of  Subjects  in  21  CFR  Part  81 

Color  additives.  Color  additives 
provisional  list  Food,  Cosmetics,  Drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  701,  706 
(b),  (c).  and  (d),  52  Stat  1055-1056  as 
amended,  74  Stat  399-103  (21  U.S.C.  371, 
376  (b),  (c),  and  (d)])  and  the  transitional 
provisions  of  the  Color  Additive 
Amendments  of  1960  (Title  II,  Pub.  L  86- 
618,  sec.  203,  74  Stat.  404-407  (21  U.S.C. 
376,  note))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10),  Part  81  is 
amended  as  follows: 

PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

§81.1    [Amandadl 

1.  In  S  81.1  Provisional  lists  of  color 
additives,  by  revising  the  closing  dates 
for  "FD&C  Yellow  No.  5,"  "FD&C  Yellow 
No.  6."  and  "FD&C  Red  No.  3"  in 
paragraph  (a)  to  read  "February  1, 1985" 


and  by  revising  the  closing  dates  for 
"D&C  Red  No.  8,"  "D&C  Red  No.  9," 
"D&C  Red  No.  33,"  and  "D&C  Red  No. 
36"  in  paragraph  (b)  to  read  "February  1. 
1985." 

S  81.27    [Amended] 

2.  In  S  81.27  Conditions  of  provisional 
listing,  by  revising  the  closing  dates  for 
"FD&C  Yellow  No.  5,"  "FD&C  Yellow 
No.  6."  "FD&C  Red  No.  3,"  "D&C  Red 
No.  8."  "D&C  Red  No.  9,"  "D&C  Red  No. 
33,"  and  "D&C  Red  No.  36"  in  paragraph 
(d)  to  read  "February  1. 1985"  and  by 
revising  the  closing  dates  for  "FD&C  Red 
No.  3"  and  "D&C  Red  No.  33"  in 
paragraph  (e)  to  read  "February  1. 1985." 

Effective  date.  This  final  rule  is 
effective  December  3, 1984. 

(Sees.  701.  706  (b).  (c),  and  (d),  52  Stat  1055- 
1056  as  amended  74  Stat  399-403  (21  U.S.C 
371, 376  (b),  (c),  and  (d)):  sec  203, 74  Stat 
404-407  (21  U.S.C  376,  note)) 
Dated  November  14, 1984. 
Joseph  P.  Hile 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FR  Doc  S4-d1SM  Filed  11-W-M;  8:45  «ni| 
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21  CFR  Part  81 
(Docket  No.  76N-0366I 

Provisional  Listing  of  OAC  Orange  No. 
17,  D«C  Red  No.  19,  and  DAC  Red  No. 
37  for  Use  In  Externally  Applied  Drugs 
and  Cosmetics;  Postponement  of 
Closing  Date 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
closing  date  for  the  provisional  listing  of 
D&C  Orange  No.  17,  D&C  Red  No.  19, 
and  D&C  Red  No.  37  for  use  as  color 
additives  in  externally  applied  drugs 
and  cosmetics.  The  new  closing  date 
will  be  February  1, 1985.  This 
postponement  will  provide  additional 
time  for  determining  the  applicability  of 
the  statutory  standard  for  the  listing  of 
noningested  color  additives  to  the 
results  of  the  scientific  investigations  of 
D&C  Orange  No.  17,  D&C  Red  No.  19. 
and  D&C  Red  No.  37. 
dates:  Effective  December  3, 1984,  the 
new  closing  date  for  D&C  Orange  No. 
17,  D&C  Red  No.  19,  and  D&C  Red  No.  37 
will  be  February  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Gerad  McCowin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-330),  Food 
and  Drug  Administration,  200  C  St  SW., 
Washington.  DC  20204,  202-472-5676. 
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rARV  egomiATiow.  FDA 

established  the  current  closing  date  of 
December  3, 1984,  for  the  provisional 
listing  of  D&C  Orange  No.  17,  D&C  Red 
No.  19,  and  D&C  Red  No.  37  for  use  in 
externally  applied  drugs  and  cosmetics 
by  a  final  rule  published  in  the  Federal 
Register  of  October  2, 1984  (49  FR 
38936).  The  agency  had  previously 
extended  the  closing  dates  for  these 
color  additives  on  several  occasions.  For 
a  full  procedural  history  of  the 
provisional  listing  of  these  color 
additives,  see  48  FR  38814  for  D&C  Red 
No.  19  and  D&C  Red  No.  37  and  48  FR 
44774  for  D&C  Orange  No.  17. 

FDA  extended  the  closing  date  for  the 
provisional  hsting  of  these  color 
additives  on  these  occasions  to  permit 
consideration  of  the  scientific  and  legal 
aspects  of  the  submissions  of  the 
petitioner,  the  Cosmetic,  Toiletry  and 
Fragrance  Association,  Inc.,  in  support 
of  the  safety  of  the  external  uses  of 
these  color  additives.  Although  D&C 
Orange  No.  17.  DftC  Red  No.  19.  and 
D&C  Red  No.  37  have  been  shown  to  be 
animal  carcinogens  upon  ingestion, 
somewhat  different  questions  are  raised 
by  the  request  to  list  these  color 
additives  for  noningested  use.  It  has 
taken  more  time  to  review  the  data 
involved  in  resolving  these  questions 
than  the  agency  anticipated.  Additional 
time  is  still  needed  to  determine  the 
applicability  of  the  statutory  standard 
for  the  listing  of  color  additives  for 
noningested  use  to  D&C  Orange  No.  17, 
D&C  Red  No.  19.  and  D&C  Red  No.  37. 
The  regxilations  set  forth  below  will 
postpone  the  December  3. 1984  closing 
date  for  the  provisionally  listed  use  of 
these  color  additives  until  February  1, 
1985.  This  postponement  will  also 
provide  additional  time  for  the 
preparation  and  the  publication  of 
Federml  Register  documents  setting  forth 
the  final  decision  on  the  petitions  for  the 
permanent  listing  of  these  color 
additives  for  external  use.  The 
continued  use  of  these  color  additives  in 
externally  applied  products  for  the  short 
time  needed  for  the  adequate  review  of 
the  data  and  for  the  preparation  of 
Federal  Register  documents  that  will 
announce  the  decision  on  these  color 
additives  will  not  pose  a  hazard  to  the 
public  health. 

Because  of  the  short  time  until  the 
October  2, 1984  closing  date,  FDA 
concludes  that  notice  and  public 
procedure  on  these  amendments  are 
impracticable,  and  that  good  cause 
exists  for  issuing  the  postponement  as  a 
final  rule.  This  final  rule  will  permit  the 
ui^intemipted  use  of  these  color 
additives  until  February  1, 1985.  To 
prevent  any  interruption  in  the 


provisional  listing  of  D&C  Orange  No. 
17,  D&C  Red  No.  19,  and  D&C  Red  No.  37 
and  in  accordance  with  5  U.S.C.  553(d) 
(1)  and  (3),  this  final  rule  is  being  made 
elective  December  3, 1984. 

List  of  Subjects  in  21 CFR  Put  tl 

Color  additives.  Color  additives 
provisional  list.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  701,  706 
(b),  (c),  and  (d),  52  Stat  1055-1056  as 
amended.  74  Stat  399-^03  (21  U.S.C.  371. 
376  (b),  (c),  and  (d)))  and  under 
transitional  provisions  of  the  Color 
AddiHve  Amendments  of  1960  (Tide  II, 
Pub.  L  86-618;  sec.  203.  74  Stat.  404-407 
(21  U.S.C.  376,  note))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10),  Part  81 
is  amended  as  follows: 

PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS.  DRUGS  AND 
COSMETICS* 

S81.1    [AmMMted] 

1.  In  §  81.1  Provisional  lists  of  color 
additives,  by  revising  the  closing  date 
for  "D&C  Orange  No.  17,"  "D&C  Red  No. 
19."  and  "D&C  Red  No.  37"  in  paragraph 
(b)  to  read  "February  1. 1985." 

§81.27    (Amended] 

2.  In  5  81.27  Conditions  of  provisional 
listing,  by  revising  the  closing  date  for 
"D&C  Orange  No.  17,"  "D&C  Red  No. 
19,"  and  "D&C  Red  No.  37"  in  paragraph 
(d)  to  read  "February  1, 1985." 

Effective  date.  This  final  rule  shall  be 
effective  December  3, 1984. 

(Sees.  701.  706  (b),  (c).  and  (d),  52  Stat  1055- 
1056  as  amended.  74  Stat  399-403  (21  U.S.C. 
371.  376  (b),  (c).  and  (d)):  sec  203.  74  Stat 
404-407  (21  U.S.C.  376,  note)) 
Dated:  November  14. 1964. 
Joseph  P.  Hile. 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc  e4-3isei  FUad  11-30-84:  »:4S  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

ICGD7  84-10]  . 

Marine  Parade;  Pompano  Beach  22nd 
Annual  Christmas  Boat  Parade 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 


summary:  Special  Local  Regulations  are 
being  adopted  for  the  Pompano  Beach 
22nd  Annual  Christmas  Boat  Parade. 
The  parade  is  scheduled  to  take  place  in 
all  navigable  waters  from  a  center  point 
between  Lake  Santa  Barbara  and 
Lettuce  Lake.  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 

EFFECnvi  DATE:  These  regulations  will 
become  effective  at  1830  local  time  on 
December  16, 1984  and  terminate  at  2200 
local  time  on  December  16, 1984. 

Fon  FUfrrMER  infommation  contact 

Ens.  T.F.  Tabrah,  (305)  350-4309. 

SUPPLEMENTARY  INFORMATION:  On 

September  6, 1984.  the  Coast  Guard 
published  a  notice  of  proposed  rule 
making  in  the  Federal  Register  for  these 
regulations  (CGD7  84-10).  Interested 
persons  were  requested  to  submit 
comments  and  no  comments  were 
received.  This  rule  is  being  made 
effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 
There  was  not  sufficient  time  remaining 
after  receipt  of  the  application  for  this 
event  to  provide  for  both  a  comment 
period  and  a  30  day  delayed  effective 
date.  Since  the  regulations  are 
necessary  to  protect  lives  and  property 
during  this  event  the  Coast  Guard  has 
determined  that  good  cause  exists  under 
5  U.S.C.  553(d)(3)  to  make  this  rule 
effective  in  less  than  30  days  after 
publication. 

Drafting  Information 

The  drafters  of  this  regulation  are  Ens. 
T.F.  Tabrah,  project  officer,  USCG 
Group  Miami  and  LCdr.  K.E.  Gray, 
project  attorney,  Seventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Comments 

The  Pompano  Beach  22nd  Axuiual 
Christmas  Boat  Parade  is  a  10  mile 
parade  with  approximately  75-100  boats 
displaying  decorative  lighting  expected 
to  participate.  Regulations  are  issued  by 
the  Commander,  U.S.  Coast  Guard 
Group  Miami  as  a  public  service  to 
facilitate  the  holding  of  this  event  to 
promote  maritime  safety,  and  to  reduce 
to  a  minimum  interference  with  other 
vessel  traffic  in  the  area. 

Economic  Assessment  and  Certification 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
nonsignificant  under  DOT  regulatory 
policies  and  procedures  (44  FR  11034; 
February  28, 1979).  The  economic  impact 
of  this  final  rule  has  been  found  to  be  so 
minimal  that  further  evaluation  is 
unnecessary.  This  conclusion  follows 
from  the  fact  that  the  duration  of  this 
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temporary  rale  is  short  and  the 
regulated  area  is  small  and  not  notmaDjr 
transited  by  commercial  vessels.  Since 
the  impact  of  this  final  rule  is  expected 
to  be  minimal,  the  Coast  Guard  certifies 
that  it  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  sanall  entities. 

List  of  Subjects  In  S3  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Fmal  Regulatioiis 

In  coosideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
temporary  1 100.35-T710  to  read  as 
follows: 

S108.9S-TnO    Pompano  Beach  22nd 
Anneal  Chnetmas  Best  Parade. 

(a)  Regulated  area:  All  navigable 
waters  from  a  center  point  between 
Lake  Santa  Barbara  and  Lettuce  Lake, 
(approximate  position  26-13.2N.  080- 
05.9W)  proceeding  north  in  the 
Intracoastal  Waterway  to  the  Hillsboro 
Blvd.  Bridge  in  Hillsboro  Beach. 

(b)  Effective  Date:  The  regulations 
become  effective  at  1830  local  time  on  16 
December  1984  and  terminate  at  2200 
local  time  on  18  December  1964. 

(c)  AH  vessel  traffic  in  the  regulated 
area  will  be  controlled  by  the  Patrol 
Commander  and  will  proceed  at  5  MPH 
when  passing  parade  participants. 

(d)  Rule  20  of  the  Navigation  Rules, 
International-Inland  of  December  1983 
will  be  suspended  for  registered 
participants  only. 

(e)  A  succession  of  not  less  than  5 
short  whistle  or  horn  blasts  fix)m  a 
patrol  vessel  will  be  signal  for  any  non- 
participating  vessels  to  stop 
immediately.  The  display  of  a  red 
distress  flare  from  a  patrol  vessel  will 
be  signal  for  any  and  all  vessels  to  stop 
immediately. 

(46  U.S.C.  454:  49  U.S.C  1655(ti):  49  COl 
1.46(b);  and  33  CFR  100.35) 
Dated:  November  9. 1984. 
G£.  Walton. 

Captain.  US.  Coast  Guard  Commander, 
usee  Croup  MiatnL 

(FB  Ooc  M^IUO  Filed  J1-30-M:  •.-46  ami 
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33  CFR  Part  117 
|CGO0a-«4-O3) 

Drawbridge  Operation  Regulations; 
West  Peart  River,  LA 

AOENCv:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  At  the  request  of  the 
Louisiana  Department  of  Transportation 


Development  (LDOTD).  the  Coast  Guard 
is  changing  the  regulation  governing  the 
lift  span  bHdge  oa  VJS.  Highway  90  over 
the  West  Pearl  River,  mile  7.9,  near 
Pearlington,  St  Tammany  Parish, 
Louisiana,  by  requiring  that  at  least  four 
hours  advance  notice  of  opening  be 
given  at  all  times.  Hie  bridge  presently 
is  required  to  open  on  signal  from  5:00 
ajB.  to  0:00  pjn.  and  on  12  hours  notice 
from  9:00  p.m.  to  5iX)  ajn.  This  change  is 
being  made  because  of  infrequent 
requests  for  opening  the  draw. 

This  action  will  relieve  the  bridge 
owner  of  the  burden  of  having  a  person 
constantly  available  to  open  the  draw 
from  5:00  a.m.  to  9:00  p.m.  and  will  still 
provide  for  the  reasonable  needs  of 
navigation. 

CFFEcnvf  date:  This  regulation 
becomes  effective  on  January  2. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peny  Haynes.  Chiff,  Bridge 
Administration  Branch,  telephone  (504) 
589-2965. 
SUPPLEMENTARY  INFORMATION:  On  1 

October  1984,  the  Coast  Guard 
published  a  proposed  rule  (49  FR  38856] 
concerning  ttiis  amendment  The 
Commander,  Eighth  Coast  Guard 
District,  also  pubhshed  the  proposal  as  a 
Public  Notice  dated  10  October  1984.  In 
each  notice  interested  persons  were 
given  until  15  November  1884  to  submit 
comments. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Perry  Haynes,  project  officer,  and  Steve 
Crawford,  project  attorney. 

Discussion  of  Comments 

The  only  response  to  the  public  notice 
and  the  Federal  Register  was  a  comment 
of  no  objection  from  the  Louisiana 
Department  of  Wildlife  and  Fisheries. 

Economic  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  28. 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  basis  for 
this  conclusion  is  that  the  bridge  has 
averaged  only  10  openings  per  month 
(one  opening  every  diree  days)  since 
1981.  These  few  vessels  can  reasonably 
provide  four  hours  notice  for  a  bridge 
opening  by  placing  a  collect  call  at  any 
time  to  the  LDOTD  District  Office  in 
Hammond,  Louisiana,  telephone  (504) 
345-7390.  ScheduUng  their  arrival  el  the 
appointed  time  would  involve  little  or  no 


additional  expense  to  the  mariners. 
Since  the  eoooomic  impact  of  this 
regulation  is  expected  to  be  nrinimal.  the 
Coast  Guard  certifies  that  it  t»tU  BOl 
have  a  significant  ecooanic  impact  on  a 
substantial  number  of  small  i 


List  of  Sri^eds  in  SS  CFR  Part  n7 

Bridges. 
Regidatioas 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  revising 
8  117.511(b)  to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

(117.511    West  Pesfl  RIvsK. 

(b)  The  draw  of  the  US  90  bridge,  mile 
7.9  near  Pearlington,  shall  open  on 
signal  if  at  least  four  hours  notice  is 
given. 

(33  IL&C  488: 49  CFR  1.4e(cNS):  39  CFR  1j06- 

1(8)(3)) 

Dated:  Navember  23. 1964. 
WiLStOTvait 
RearAdmiraL  U.S.  Coast  Cvard. 

(nt  Doc  M-nsa  nM  ll-aiV«(:  tt4S  nn] 
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POSTAL  SERVICE 
39  CFR  Part  111 

DoiiMitIc  Mm  Maniiw, 
Amendments 

agency:  Postal  Service. 

ACnow;  Final  rule. 

summary:  The  Postal  Service  hereby 
describes  the  numerous  miscellaneous 
revisions  consolidated  in  the 
Transmittal  Letter  for  Issue  16  of  the 
Domestic  Mail  Manual  (DMM),  which  is 
incorporated  by  reference  in  the  Federal 
Reg^ter.  39  CFR  111.1. 

Most  of  the  revisions  are  minor, 
editorial  or  clarifying.  Substantive 
changes,  such  as  the  revised  regulations 
on  official  mail  and  the  use  of  padded 
envelopes  in  the  registered  mail  system, 
have  previously  been  published  in  the 
Federal  Register. 

EFFECTIVE  DATE:  September  27, 1964. 
FOR  FURTMER  WTOIIMATION  CONTACT: 
Paul ).  Kemp.  (202)  245-4638. 
SUPPLEMENTARY  INFORMATION:  The 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Federal 
Register  (see  39  CFR  111.1),  has  been 
amended  by  the  publication  of  a 
transmittal  letter  for  issue  16,  dated 
September  27, 1984.  The  text  of  all 
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published  changes  is  filed  with  the 
Director  of  the  Federal  Register. 
Subscribers  to  the  Domestic  Mail 
Manual  receive  these  amendments 
automatically  hrtm  the  Government 
Printing  Office. 

The  following  excerpt  from  the 
Summary  of  Changes  section  of  the 
transmittal  letter  for  issue  16  covers  the 
minor  changes  not  previously  described 
in  interim  or  Hnal  rules  published  in  the 
Faderal  Register. 

Note. — Issue  16  contains  all  DMM  revisions 
published  between  July  19, 1984.  and 
September  27, 1984.  (PosUl  Bulletins  21467 
through  21478.) 

Summary  of  Changes 

Major  Revision 

Official  Mail. 
***** 

Other  Revisions 

1.  Section  119.1  is  revised  to  include 
three  additions  to  the  Ust  of  registered 
U.S.  Postal  Service  trademarks  or 
service  marks  and  one  addition  and 
three  deletions  from  the  list  of  proposed 
or  pending  registration  of  U.S.  Postal 
Service  trademarks  or  service  marks  (PB 
21478.  9-27-64). 

2.  Exhibit  122.63/ reflects  mandatory 
changes  and/or  additions  to  the 
Optional  State  Distribution  Center 
(SDC)  labeling  list  for  mailer  prepared 
Second-Class  newspaper  treatment 
publications  (PB  21471,  8-16-84). 

3.  Section  136.7  is  revised  to  improve 
the  handling  of  Express  Mail  drop 
shipments  (PB  21476, 9-13-84). 

4.  Section  145.3  is  revised  to  allow 
permit  imprints  to  be  printed  on  address 
labels  (PB  21467,  7-19-84). 

5.  Section  153.24  is  changed  to  clarify 
procedures  for  handling  mail  addressed 
to  deceased  persons  (PB  21474,  9-6-84). 

6.  Sections  157.2  and  157.3  are 
amended  to  reflect  the  change  in 
supervision  of  highway  contract  route 
(HCR)  service  and  to  add  Express  Mail 
to  this  service  (21474. 9-6-84). 

7.  Section  261.3  is  added  to  explain 
procedures  used  for  experimental  Tag 
2705X,  Same  Day— Move  It  (PB  21474.  9- 
6-84). 

8.  Section  723.21  is  revised  to  remove 
the  current  exclusion  from  bulk  bound 
printed  matter  of  parcels  weighing  less 
than  15  pounds  that  measure  over  84 
inches  in  length  and  girth  combined  (PB 
21473.  8-30-«4). 

9.  •  •  * 

10.  Minor  editorial  and  typographical 
changes  have  been  made  to  115.91a;  132; 
136.753c;  141.241;  145.42;  157.31b;  281; 
282:  447.6:  464.242c(l);  468.31;  Exhibit 
482c  (p.l.  p.2);  Exhibit  482  e.  f,  g\  667,322; 


668;  712,1;  767.535;  768:  952.233;  and 
Index:  Customer  Complaints. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— GENERAL  INFORMATION 
ON  POSTAL  SERVICE 

In  consideration  of  the  foregoing,  39 
CFR  111.3  is  amended  by  adding  at  the 
end  thereof  the  following: 


9111.3    Amiidmi»t»  to  me  Dom— tte 
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U.S.C.  1973CC-13, 1973CC-14) 
Fr«d  Eggleston, 

Assistant  General  Counsel,  Legislative 
Division. 
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39  CFR  Part  111 

Business  Reply  Mall 

AOENCV.  Postal  Service. 
action:  Final  rule. 

SUMMAIIY:  This  rule  establishes  final 
regulations  for  a  variety  of  changes  to 
Business  Reply  Mail  (BRM)  to  be 
effective  January  2. 1985. 

The  rule  prescribes  format 
requirements  to  accommodate  mail 
processing  optical  character  reader 
specifications,  and  makes  changes 
throughout  the  Business  Reply  Mail 
section  to  simplify  procedures  and 
provide  clearer  instructions  for  mailers 
and  postal  personnel. 
EFFECTIVE  DATE:  January  2, 1985. 
FOfl  FUNTHER  INFORMATION  CONTACT: 
Dick  Greene,  Office  of  Mail 
Classification,  Rates  and  Classification 
Department.  U.S.  Postal  Service. 
Washington.  D.C.  20260-5371.  Telephone 
(202)  245-4530. 

SUPPLEMENTARY  INFORMATION:  A 
detailed  explanation  of  the  nature  and 
background  of  the  proposed  rule, 
including  the  reasons  for  its  proposed 
adoption  and  a  discussion  of  the  major 
changes,  accompanied  its  publication  in 
the  Federal  Register  on  October  1, 1984 
(49  FR  38661). 

Five  letters  were  received  with 
comments  on  the  proposed  regulations. 


The  comments  and  the  Postal  Service 
response  are  as  follows:  - 

1.  A  comment  was  received 
questioning  the  need  for  horizontal  bars 
(917.526)  and  the  half  inch  space 
requirement  between  the  bars  and  the 
ZIP  Code  (917.525b).  Because  it  appears 
that  the  horizontal  bars  have  important 
recognition  value,  the  Postal  Service 
declines  to  change  the  proposed 
regulation.  As  to  the  half  inch  space,  it  is 
needed  to  preclude  any  possible 
interference  which  might  affect  the 
Postal  Service's  optical  character 
readers.  These  readers  often  pick  up 
marks  or  characters  too  close  to  the 
read  area. 

2.  Two  comments  were  received  on 
the  need  for  a  grace  period  after  the 
effective  date  of  the  final  rule  to  allow 
mailers  to  use  up  existing  stocks  and  to 
assure  mailers  that  non-conforming 
BRM  distributed  prior  to  the  final  rule 
effective  date  will  be  acceptable  for 
delivery. 

Both  in  the  proposal  and  in  the  final 
rule  the  Postal  Service  provided  for  a 
one-year  grace  period  (See  917.6— 
Implementation  Deadline)  and  has 
revised  917.6  to  make  it  clear  that  non- 
conforming BRM  already  in  distribution 
will  continue  to  be  acceptable  for 
delivery. 

3.  One  comment  was  received  fi"om 
the  Postal  Rate  Commission  stating  that 
section  917.243b  of  the  proposed 
regulation  could  be  interpreted  as 
modifying  the  postage  payment 
guarantee  contained  in  section  2.020  of 
the  Domestic  Mail  Classification 
Schedule.  Since  the  intent  of  the 
proposed  regulation  was  only  to  insure 
that  BRM  permit  holder  would  not  be 
penalized  for  failure  to  accept  BRM 
improperly  used  as  a  label,  the  Postal 
Service  has  revised  917.243b  to  make 
clear  that  it  does  not  modify  the  postage 
guarantee  and  that  it  extends  only  to 
use  of  BRM  as  a  label. 

4.  Two  commenters  opposed  proposed 
regulation  917.593.  which  restricts  BR 
labels  to  non-standard  size  BRM.  The 
Postal  Service  believes  that  the  use  of 
BR  labels  on  standard  size  envelopes 
and  cards  prevents  efficient  processing 
because  the  position  and  alignment  of 
BR  labels  cannot  be  controlled. 
Furthermore,  BR  labels  were  never 
intended  to  be  a  means  of  circumventing 
format  requirements  for  standard  size 
BRM. 

5.  One  commenter  suggested  that 
deletion  of  the  legend  "Business  Reply 
Card"  may  cause  permit  holders  to  be 
unaware  of  lower  postage  rates.  The 
Postal  Service  believes  that  permit 
holders  are  generally  aware  of  the 
proper  rates  for  their  BRM.  Furthermore. 
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the  rates  for  cards  are  generally 
available  and  are  listed  elsewhere  in  the 
DMM.  Deletion  of  the  legend  "Business 
Reply  Card"  will  avoid  printing  errors 
when  "Business  Reply  Mail"  is 
inadvertently  printed  on  cards  and  will 
eliminate  another  check  on  format 
requirements  by  postal  personnel,  thus 
streamlining  the  administration  of  BRM. 
Accordingly,  proposed  section  917.522 
has  not  been  revised. 

6.  One  comment  was  received 
questioning  whether  proposed  917.525  c. 
which  prohibit!  use  of  unique  ZIP  Codes 
on  BRM.  pertained  only  to  unique  ZIP  -f- 
4  codes  and  not  to  unique  5-digit  ZIP 
Codes  presently  used  for  regular  mail. 
This  regulation  applies  to  all  unique  ZIP 
Codes.  The  Postal  Service  must  have 
exclusive  BRM  ZIP  Codes,  including  5- 
digit  ZIP  Codes,  to  prevent  revenue 
losses  when  BRM  (especially 
nonstandard  BRM)  gets  mixed  with 
postage  paid  regular  mail  because  it  has 
been  batched  and  separated  by  ZIP 
Code. 

7.  One  commenter  suggested  that 
business  reply  permit  renewal  notices 
be  sent  60  to  90  days  before  renewal  and 
that  we  keep  track  of  them  to  ensure 
renewal,  and  that  directive  copy  should 
be  used  on  the  outer  envelope  to  assure 
that  the  renewal  notice  reaches  the 
proper  person  in  a  large  corporation. 
The  Postal  Service  currently  has  a 
constant  deadline  of  December  31  for 
renewals,  which  provides  permit  holders 
with  a  predictable  aimual  date.  Our 
present  method  has  proven  satisfactory 
and  will  be  improved  by  the  new 
requirement  that  the  permit  holder  be 
notified  by  certified  mail  and  given  10 
days  to  renew.  Permit  holders  will 
quickly  become  aware  of  the  need  for 
renewal  when  their  BRM  is  held  for  10 
days.  The  absence  of  BRM  delivery  will 
call  their  attention  to  the  problem.  As  a 
result,  the  Postal  Service  believes  the 
method  currently  in  place,  as  modified 
by  these  regulations,  provides  a  more 
efficient  way  to  renew  BRM  than  the 
commentor's  proposal.  Additionally,  the 
Postal  Service  will  send  the  renewal 
notice  to  the  address  provided  by  the 
permit  holder.  Large  corporations  are 
expected  to  provide  the  proper  address 
to  direct  the  delivery  of  the  renewal 
notice. 

8.  One  comment  concerned  the 
requirement  that  the  permit  holder's 
name  must  always  be  printed  even 
when  BRM  is  distributed  by  dealers  and 
third  parties.  It  was  suggested  that 
adding  the  permit  holder's  name  may 
not  be  beneficial  to  dealers  and  third 
parties. 

This  regulation  allows  a  permit 
holder's  permit  to  be  used  to  represent 
the  business  of  the  permit  holder  by 


dealers  and  third  parties.  Dealers  and 
third  parties  who  prefer  not  to  be 
identified  by  association  with  a  permit 
holder  may  apply  for  their  own  permits. 
For  the  reasons  given  and  after  careful 
consideration,  the  Postal  Service  hereby 
adopts  the  following  amendments  to  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations. 

See  39  CFR  111.1 

List  of  Subiects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— (AMENDED] 

Revise  part  917  to  read  as  follows: 

PART  917— BUSINESS  REPLY  MAIL 
(BRM) 

917.1  General 

.11    Description.  BRM  service  enables 
mailers  to  receive  First-Class  Mail  back 
from  customers  by  paying  postage  only 
on  the  mail  that  is  returned  to  them  from 
their  original  distribution  of  BRM  pieces. 
The  permit  holder  guarantees  payment 
of  the  appropriate  First-Class  postage 
plus  a  handling  charge  per  piece  on  all 
returned  BRM  distributed  under  the 
permit  holder's  permit  number.  All  BRM 
will  be  cancelled  to  assure  that  First- 
Class  service  standards  are  being  met. 

.12    Special  Services.  Special  services 
[e.g.,  insurance,  registration,  certified. 
C.O.D..  return  receipts)  cannot  be  used 
with  BRM. 

.13    Distribution.  Business  reply 
cards,  envelopes,  self-mailers,  cartons, 
and  labels  may  l>e  distributed  by  a  valid 
BRM  permit  holder  in  any  quantity  for 
return  to  any  post  office  in  the  United 
States  and  its  territories  and 
possessions,  including  military  post 
offices  overseas.  Refer  to  International 
Mail  Manual  (IMM),  233.32,  for 
international  BRM  requirements. 
Domestic  BRM  must  not  be  sent  to  any 
foreign  countries. 

917.2  Permits. 

21    Application. 

.211    Completing  Forms.  Completion 
of  Form  3614,  BRM  Application  and 
Annual  Renewal  Notice,  appearing 
below,  is  required.  Form  3614  and  the 
annual  permit  fee  must  be  submitted  to 
the  post  office  issuing  the  permit  On 
receipt  of  the  application  and  fee.  the 
postmaster  will  complete  the  permit 
portion  of  the  form  and  assign  the 
permit  number.  The  postmaster  will 
complete  and  give  the  customer  Form 
3544.  Receipt  for  Payment:  and  provide 
Publication  115,  Business  Reply  Mail,  to 
the  applicant  The  postmaster  will  not 
return  Form  3614  to  the  customer.  (See 


917.242  for  exceptions  when  branches 
and  dealers  are  involved.) 

.212    Filing  Forms.  Post  offices  file 
Form  3614  by  permit  holder  in 
alphabetical  order.  A  copy  of  Form  3544 
must  be  attached  to  Form  3614  as  proof 
of  payment.  (Exception:  Post  offices 
with  a  large  number  of  BRM  permits 
may  elect  to  file  Form  3544  in  permit 
number  sequence,  for  cross  reference 
purposes.) 

.22    Annual  Permit  Renewals.  A 
renewal  notice  (Form  3614)  will  be 
furnished  each  BRM  permit  holder  by 
December  1  of  each  year.  The  permit 
holder  must  return  the  renewal  notice 
and  payment  to  the  post  office  issuing 
the  permit  by  December  31. 

.23    Nonrenewed  Permits.  When 
records  indicate  a  permit  was  not 
renewed,  the  permit  holder  will  be 
informed  in  writing  by  certified  mail  that 
all  BRM  mail  will  be  held  for  ten  days 
and  then  returned  to  sender,  if  the 
permit  is  not  renewed.  The  following 
methods  will  be  followed  if  the  permit  is 
not  renewed  after  the  mailer  has  been 
notified  in  writing  and  ten  days  have 
elapsed: 

a.  BRM  will  be  returned  to  the  sender. 

b.  BRM  that  does  not  contain  the 
sender's  return  address  is  forwarded  to 
the  nearest  dead  letter  branch  for  proper 
handling  with  the  endorsement 
"Business  Reply  Permit  Cancelled." 

c.  BRM  qualifying  for  the  card  rate  is 
treated  as  waste  (See  159). 

d.  Mail  distributed  by  branches  and 
dealers  of  the  permit  holder  is  returned 
to  the  post  office  where  the  permit  is 
held  for  collection  of  postage  and  fees 
from  the  permit  holder. 

.24    Acceptance  of  BRM  in  any  Post 
Office. 

.241     Acceptance  Conditions.  BRM 
will  be  processed  and  delivered  under 
the  following  conditions: 

a.  The  permit  holder's  permit  number, 
city,  state,  and  name  must  be  printed  on 
the  BRM  distributed. 

h.  Post  offices  will  not  accept  BRM  for 
delivery  and  will  require  branches, 
agents  or  dealers  to  apply  for  a  permit 
and  pay  the  permit  fee  if  branches, 
agents  or  dealers  distribute  BRM  on 
behalf  of  a  permit  holder  and  the  name 
of  the  permit  holder  is  not  printed  above 
their  name  and  address.  Branches', 
agents',  or  dealers'  names  and  addresses 
must  be  printed  below  the  permit 
holder's  name. 

.242    Return  Through  More  Than  One 
Post  Office.  A  permit  holder  can 
distribute  BRM  through  any  post  office 
for  delivery  at  any  post  office.  The 
permit  holder  does  not  have  to  pay  an 
additional  permit  fee  to  distribute  or 
return  BRM  through  other  post  offices 
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provided  the  permit  holder  submits  a 
written  authorization  to  the  other  post 
offices  involved  for  the  branch,  agent,  or 
dealer  to  receive  the  BRM,  and  the 
permit  holder  provides  a  copy  of  a  valid 
Form  3544  (which  shows  the  BRM 
permit  fee  was  paid)  to  any  post  office 
that  will  be  processing  the  BRM.  The 
permit  holder's  written  authorization 
must  provide  the  name,  address,  and 
telephone  number  of  the  branch,  agent 
or  dealer  authorized  to  receive  BRM. 

.243    Permit  Holder's  Guarantee.  The 
permit  holder  guarantees  payment  of 
postage  and  fees  on  delivery  of  BRM. 
Any  concern  distributing  BRM  under 
one  permit  for  return  to  its  branches  or 
dealers  guarantees  to  pay  postage  on 
any  returns  refused  by  any  authorized 
addresses,  branches  or  dealers.  Refusal 
to  accept  and  pay  the  required  charges 
for  BRM  offered  for  delivery  will  be 
grounds  for  immediate  revocation  of  the 
BRM  permit.  Exceptions  area  as  follows: 

a.  When  refusal  involves  branches, 
agents  and  dealers,  the  BRM  will  be 
forwarded  to  the  post  office  issuing  the 
original  permit  for  collection  of  the 
refused  postage  and  fees  from  the  permit 
holder  biefore  the  BRM  pennit  is 
revoked. 

b.  In  all  cases  where  BRM  is 
improperly  used  as  a  label  (See  917.522), 
the  post  office  will  treat  the  item  as 
waste.  The  post  office  will  not  consider 
the  permit  holder's  refusal  to  accept  and 
pay  BRM  charges  for  improper  use  of 
BRM  as  a  label  as  grounds  for 
revocation  of  a  BRM  permit.  However, 
the  use  of  a  proper  business  reply  label 
requires  the  permit  holder  to  pay 
postage  in  all  cases. 

917.3    Postage  and  ^es. 

.31    General.  There  is  an  annual  BRM 
permit  fee.  First-Class  postage  and  a 
BRM  per  piece  charge  will  be  collected 
from  the  addresses  upon  delivery.  An 
additional  annual  accounting  fee  is 
required  for  establishment  of  a  business 
reply  account. 

.31    Zone  Related  BRM.  All  BRM 
must  be  cancelled.  First-Class  Zone 
Rated  (Priority)  BRM  will  be  rated  zone 
1  if  the  zone  cannot  be  determined  from 
the  cancellation  or  the  sender's  address 
on  the  BRM  piece. 

.31    Fees: 
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The  applicable  and  full  BRM  fee(s) 
must  be  paid  each  calendar  year  or 
portion  thereof.  Fees  are  not  prorated. 
Fees  are  not  refundable  or  transferable 
even  when  BRM  permits  or  accounts  are 
not  used. 

.33    Payment  of  Postage  fitfA  Fees. 


.331    General.  Pennit  holders  have 
three  options  for  paying  postage  and 
fees  on  BRM  returned;  (1)  in  cash;  (2) 
through  a  postage  due  account;, or  (3) 
through  a  business  reply  account. 

.332    Cash  or  Postage  Due  Account. 
Payment  may  be  paid  in  cash  or  through 
a  regular  postage  due  account  as 
follows: 

a.  Amount  Collected.  The  amount  to 
be  collected  for  cash  or  use  of  regular 
postage  due  account  transactions  is  the 
appropriate  First-Class  postage,  plus  a 
charge  of  18  cents  per  piece. 

b.  Account  Fee.  No  business  reply 
account  fee  will  be  charged  when  the 
regular  postage  due  account  is  used.  Use 
of  a  postage  due  account  does  not 
qualify  the  BRM  for  the  lower  per  piece 
charge  given  permit  holders  with  a 
business  reply  account. 

c.  Affixing  Stamps  or  Meter  strips. 
Postage  due  stamps  or  meter  strips  for 
the  amount  will  be  affixed  to  the  mail  or 
to  Form  3582— A,  Postage  Due  Bill.  The 
stamps  must  be  cancelled  and  delivered 
to  the  addressee  with  the  mail  when  the 
amount  due  is  paid. 

.333    Business  Reply  Account.  A 
business  reply  account  must  only  be 
used  for  payment  of  postage  and  fees  on 
BRM  as  follows: 

a.  Amount  Collected.  The  amount  to 
be  collected  for  business  reply  account 
transactions  is  the  appropriate  First- 
Class  postage,  plus  a  charge  of  5  cents 
per  piece. 

b.  Account  Fee.  In  addition  to  the 
annual  permit  and  renewal  fee,  a 
separate  accounting  fee  is  charged  for 
each  business  reply  account  at  each 
post  office  where  the  mail  is  to  be 
returned.  The  full  fee  must  be  paid  for 
the  whole  or  part  of  each  calendar  year. 

c.  The  following  conditions  apply  to 
business  reply  accounts: 

1.  Only  one  billing  is  provided  for 
each  business  reply  account. 

2.  When  a  permit  holder  distributes 
BRM  with  diHerent  addresses  or  post 
office  box  numbers  under  the  same 
permit  number  in  the  same  delivery  unit 
and  is  covered  by  one  business  reply 
account,  the  BRM  is  separated  by  each 
different  address  or  post  office  box 
number,  but  only  one  billing  is  provided 
for  the  business  reply  account. 

3.  When  a  permit  holder  with  a 
business  reply  account  desires  a 
separation  of  charges,  payment  of  a 
business  reply  accounting  fee  is  required 
for  each  billing  prepared  for  each 
separation.  The  permit  holder  pays  the 
appropriate  First-Class  postage,  plus  a 
charge  of  18  cents  per  piece,  for  each 
separation  if  a  business  reply  account 
fee  is  not  paid  for  each  separation. 

d.  Insufficient  Funds.  When  a 
business  reply  account  contains 


insufficient  funds  to  cover  the  amount 
due  for  postage  and  fees,  the  BRM  is 
held  and  the  permit  holder  notified  by 
certified  mail  that  the  BRM  is  being 
held.  If  funds  are  not  deposited  within 
three  days,  the  BRM  is  treated  as  a  cash 
or  postage  due  account  transaction  and 
the  permit  holder  pays  the  appropriate 
First-Class  postage  plus  a  charge  of  18 
cents  per  piece.  If  funds  are  deposited 
within  three  days,  all  BRM  held  during 
the  three  days  will  be  charged  First- 
Class  postage,  plus  5  cents  per  piece. 

e.  BRM  Addressed  to  Different  Firms. 
BRM  addressed  to  several  different 
firms  at  the  same  delivery  unit  may  be 
delivered  to  an  agent  Etherized  by  a 
valid  business  reply  permit  holder.  The 
agent  will  pay  one  business  reply 
account  fee  for  all  the  firms  represented 
by  the  agent  in  the  same  delivery  unit.  If 
the  agent,  or  any  of  the  firms 
represented  by  the  agent,  desires  a 
separation  of  charges  then  the 
conditions  in  917.333(e)  are  applicable. 

.334    Two  or  More  BRM  Pieces.  Two 
or  more  BRM  pieces  may  be  mailed  as  a 
single  item  under  the  following 
conditions: 

a.  The  BRM  pieces  are  identically 
addressed  and  approximately  the  same 
size  or  shape.  They  must  be  securely  or 
permanently  fastened  together.  String  or 
rubber  bands  are  unacceptable. 

b.  The  weight  of  the  combined  item 
must  not  exceed  the  permitted  maximum 
size  of  108  inches  (length  and  girth)  or 
the  weight  limit  of  70  pounds. 

c.  BRM  postage  due  calculations  are 
based  on  the  total  weight  of  the  item 
and  the  appropriate  First-Class  postage 
plus  the  BRM  charge  for  one  piece. 

d.  When  two  or  more  BRM  pieces 
mailed  together  become  separated,  BRM 
postage  and  fee  charges  are  calculated 
for  each  piece. 

.340    BRM  Bearing  Stamps. 

.341    BRM  with  postage  affixed  is 
handled  in  the  same  manner  as  other 
BRM.  No  effort  is  made  to  identify  or 
separate  BRM  pieces  having  postage 
affixed.  Applicable  postage  and  fees  are 
charged  without  deducting  the  amount 
of  any  postage  stamps  affixed. 

.342    Refunds.  The  bt  or  18e  per  BRM 
piece  charges  are  not  refundable. 
However,  business  reply  permit  holders 
may  request  a  credit  or  refund  (as 
provided  in  147.22)  for  the  amount  of 
postage  affixed  to  BRM  pieces  by 
submitting  a  completed  Form  3533, 
Application  and  Voucher  for  Refund  of 
Postage  and  Fees,  to  the  postmaster 
along  with  evidence  of  the  excess 
postage  payment  for  which  a  credit  or 
refund  is  desired.  Permit  holders  are 
entitled  to  a  refund  for  postage  affixed 
to  BRM  that  may  be  attributed  to  printed 


Federal  Regtoter  /  Vol.  49.  No.  233  /  Monday.  December  3.  1984  /  Ruleg  and  Reguiatiotis       47235 


endorsements  which  solicit  mailers  to 
help  reduce  permit  holder  postage  costs. 
To  receive  refunds  for  postage,  business 
reply  permit  holders  must  present  to  the 
designated  office  properly  faced  and 
banded  packages  of  100  identical  BRM 
pieces  with  identical  amounts  of  postage 
affixed.  Exceptions  to  this  are: 

a.  A  postmaster  may  accept  a  package 
of  less  than  100  business  reply 
envelopes  if  necessary  to  prevent  loss  or 
hardship  to  a  mailer. 

b.  The  address  side  of  the  envelope 
may  be  separated  and  submitted  as 
evidence,  instead  of  the  entire  envelope, 
provided  all  address  sides  are  separated 
in  the  same  manner. 

.343    Foreign  Postage  Refunds.  The 
permit  holder  is  only  entitled  to  a  refund 
of  the  U.S.  First-Class  postage  rate 
charged  to  the  permit  holder,  not  any 
value  of  the  foreign  postage  stamps  nor 
the  BRM  per  piece  handling  charges. 

917.4  Address  Alterations. 

.41    General.  The  address  on  BRM 
pieces  cannot  be  altered  to  an  address 
other  than  that  of  the  permit  holder. 
BRM  items  cannot  be  converted  for  any 
other  purpose  than  intended  by  the 
permit  holder,  even  when  postage  is 
affixed. 

.42    Processing.  BRM  with  address 
alterations  will  be  processed  as  follows: 

a.  BRM  qualifying  for  the  card  rate  is 
treated  as  waste  (see  159). 

b.  Other  BRM  pieces  with  altered 
addresses  must  be  endorsed  "Return  to 
Sender."  If  the  BRM  does  not  contain  a 
return  address,  it  will  be  followed  to  the 
nearest  dead  letter  branch  with  the 
endorsement  "Undeliverable  As 
Addressed." 

c.  The  only  acceptable  alteration  of 
address  information  on  BRM  would  be 
when  the  centralized  mark-up  (CMU)  or 
the  permit  holder  applies  a  label 
containing  the  new  address  of  the 
permit  holder.  A  new  address  label  will 
be  imacceptable  if  it  interferes  with  the 
Facing  Identification  Mark  (FIM),  if  it 
covers  the  permit  holder's  name  printed 
on  the  BRM;  or  if  a  bar  code  was 
previously  printed  on  the  item. 

917.5  Format. 

.51    General.  All  forms  of  printing  are 
permissible  provided  they  are  legible  to 
the  satisfaction  of  the  Postal  Service. 
However,  handwriting,  typewriting,  or 
handstamping  cannot  be  used  to  prepare 
the  address  side  of  BRM  (see  DMM  137 
for  exception  on  Official  Mail).  Printed 
borders  are  not  authorized  on  business 
reply  letters  and  cards;  however,  they 
are  allowed  on  business  reply  labels  and 
cartons  and  envelopes  larger  than  6Vb* 
high  or  11 V4'  long  or  V*'  thick.  All  colors 
of  ink  are  acceptable  provided  there  is 


at  least  a  30%  reflectance  difference 
throughout  the  red  spectral  range  of  550 
to  775  nanometers  (nm)  between  the 
paper  and  ink. 

.52    Format  Elements  (see  Exhibit 
917.52). 

.521    "No  Postage  Necessary 

Endorsement.  The  endorsement  "NO 
POSTAGE  NECESSARY  IF  MAILED  IN 
THE  UNITED  STATES"  must  be  printed 
in  the  upper  right  hand  comer  of  the 
face  of  the  piece.  The  endorsement  must 
not  extend  further  than  1%'  from  the 
right  edge  of  the  mail  piece. 

.522    Business  Reply  Legend.  The 
appropriate  BUSINESS  REPLY  legend 
must  appear  above  the  address  in 
capital  letters  at  least  Via'  in  height. 
Authorized  legends  are: 


Ltgwd 

ForuMon 

BUSINESS  REPLY 

Al  BRM  aio^il  lor  butlnmt  rapty 

MAIL 

WbM.  (C«d(  muM  quMty  tor  lh» 

lOMr  ewd  nM-M*  917.56.) 

BUSINESS  REPLY 

Tlw    fg»na     "BUSINESS    REPLY 

LABEL 

LABEL"    RMWi   «M    th«    p«n« 

hoUw    guaranlMS    paymant    of 

Rral    OaH    poat^a    upon    Iha 

raltfn  of  maHabla  inattar  wMh  Iha 

parTral    noioara    buainaaa    rapV 

labaL     Itama    prinlad    wMh    ttia 

lagarKl  "BUSINESS  REPLY  MAIL" 

tn  not  MCoptiWj  m  WMlt. 

.523    Permit  Number.  Immediately 
below  the  BUSINESS  REPLY  legend  the 
words  "FIRST-CLASS  PERMIT 

NO followed  by  the  permit 

number  and  the  name  of  the  Issuing  post 
office  (city  and  state]  must  be  shown  in 
capital  letters. 

.524    "Postage  Will  Be  Paid  *  *  *" 
Endorsement.  The  legend  POSTAGE 
WILL  BE  PAID  BY  ADDRESSEE"  must 
appear  below  the  "FIRST-CLASS 

PERMIT  NO ,  not  lower  than  2  y4' 

from  the  bottom  edge  of  the  BRM. 

.525    Address.  Ine  complete  address, 
including  the  name  of  the  permit  holder, 
street  address,  and/or  post  office  box 
number,  city,  state,  and  ZIP  Code  must 
be  printed  directly  on  the  mail  piece. 
Exception:  Preprinted  labels  with  only 
delivery  address  information  are 
permitted  for  addressing  BRM. 
However,  the  permit  holder's  name  must 
still  be  printed  directly  on  the  BRM. 
Permit  holders  are  liable  for  the  postage 
and  fees  on  BRM  returned  with 
improper  addressing.  Mailers  are 
encouraged,  but  not  required,  to  use 
ZIP-f-4  Codes  and  corresponding  bar 
codes  on  BRM.  Other  requirements  are 
as  follows: 

a.  The  bottom  line  of  the  address  must 
be  no  lower  than  %',  and  the  top  line  of 
the  address  must  not  be  higher  than  2V*', 
from  the  bottom  edge  of  the  mail  piece. 
The  space  %'  from  the  bottom  edge  and 
4Vi'  from  the  right  edge  of  the  mail 
piece  is  reserved  for  bar  codes.  A  clear 


margin  void  of  any  extraneous  matter 
(except  for  the  horizontal  bars  specified 
in  917.526)  of  at  least  1'  is  required 
between  the  left  and  right  edges  of  the 
mail  piece  and  the  address. 

b.  There  must  be  at  least  Vi' 
clearance  between  the  ZIP  Code  and  the 
horizontal  bars. 

c  Unique  ZIP  Codes,  unless  assigned 
exclusively  for  BRM/postage  due  mail 
must  not  be  used  for  BRM. 

d.  A  company  logo  is  permitted  if  it  is 
located  no  lower  than  the  top  of  the 
street  address  or  the  post  office  box 
line.  The  logo  must  not  interfere  with 
any  of  the  required  business  reply 
endorsements. 

e.  The  upper  left  comer  of  the  address 
side  is  available  for  permit  holder  use 
(see  Exhibit  917.52— Figure  3). 

.528    Horizontal  Bars.  To  facilitate 
rapid  recognition  of  BRM,  a  series  of 
horizontal  bars  parallel  to  the  length  of 
the  mail  piece  must  be  printed 
immediately  below  the  endorsement 
"NO  POSTAGE  NECESSARY  IF 
MAILED  IN  THE  UNITED  STATES." 
The  bars  must  be  uniform  in  length,  at 
least  1'  long  and  Vi«  to  %•  inch  thick 
and  evenly  spaced.  The  vertical  colimm 
of  horizontal  bars  must  not  extent  below 
the  delivery  address  line,  which  is  the 
line  above  the  line  containing  the  ZIP 
Code. 

.527    Facing  Identification  Mark 
(FIM).  FIM  is  a  vertical  bar  code  pattern 
printed  at  the  top  right  portion  of  the 
address  side  of  the  BRM  piece.  FIM 
functions  as  an  orientation  mark  for 
automatic  facing  and  cancelling 
equipment.  Requirements  for  FIM  are  as 
follows: 

a.  A  FIM  must  be  printed  on  all  BRM 
except  business  reply  labels,  or  BRM 
larger  than  6^'  high  or  11V4'  long  or 
Vt'  thick.  The  following  FIM  types  are 
applicable  for  BRM: 

FIM  B— For  preprinted  BRM,  penalty,  or 

franked  mail  without  bar  code. 

Prevents  rejection  on  the  facer 

canceller. 
FIM  C-^or  preprinted  BRM  and  penalty 

or  franked  mail  with  bar  code.  Allows 

capture  at  facer  canceller. 

b.  See  Exhibit  917.52.  Figure  2.  for  FIM 
printing  location.  Each  FIM  bar  must  be 
at  least  V^'  high.  Each  bar  must  be  at 
least  .03125'  (±.008*  wide).  Extraneous 
ink  must  not  cause  a  bar  to  exceed 
specified  limits.  BRM  is  noimiailable 
when  the  FIM  has  insufficient  ink 
coverage,  improper  measurement  ink  in 
the  space  between  the  bars,  or  is  either 
enlarged  or  reduced. 

c  The  combined  effects  of  positional 
and  rotational  skew  must  be  limited  to 
±5  degrees  from  the  perpendicular  edge 
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of  the  printed  FDyf  to  the  top  «clge  of  the 
mnl  piece. 

d.  There  must  be  at  least  a  30  percent 
reflectance  differenoiS|krougho(it  the  red 
spectral  ran^  of  SOOMi  to  77S  nm 
between  the  paper  an*  iak. 

e.  Additiand  specifio^cms  for 
printing  the  FIM  pattern  and  bar  codes 
are  cootanrad  ia  Pubbcatkni  25,  A  Guide 
to  Business  Mail  Prepanation.  USPS 
negatives  or  positives  and  specifications 
■ust  be  nsed  for  printing  tbe  FIM 
pattern  and  bar  code.  Negatives  and 
positives  are  crvailahle,  free  of  charge, 
froB  the  local  post  «ffice  customer 
service  i^re8entat)v«s. 

.528    Pre-Bar  Coded  BRM.  Bar  coding 
permits  highly  reliahie  sortation  of  mail 
through  automated  bar  code  sorters 
instead  of  manual  or  mechanized 
methods.  Pre-bar  ceding  of  BRM  is 
optional  If  BRM  is  pre-bar  coded,  these 
requirements  must  be  folle«ved: 

a.  FIM  C  must  be  used  for  pre-bar 
coded  business  reply  mail. 

b.  Each  bdl  bar  must  be  D.12S  ±  0.10' 
high.  Each  half  bar  must  be  0^650  ±  .010' 
high.  All  bars  printed  must  be 

0.020  ±  4X»'  wide  Hie  boriaontal 
spacing  of  aU  bars  must  be  21  bars  per 
inch  ±  1  bar.  See  Exhibit  917.52  for  bar 
code  printing  locatioa. 

c  Extraneous  ink  must  not  exceed 
0.003*  in  the  allowed  height  or  width  of 
any  bar  ar  cause  apaoe-to-background 
print  reflectance  di^renoes  (PRO]  to 
exceed  10%. 

d.  The  combined  effects  of  positional 
and  rotartioaal  skew  must  be  limited  to 
±  5  degrees  from  the  perpendicular 
edge  of  the  printed  bar  code  to  the 
bottom  edge  of  the  mail  piece. 

e.  There  must  be  «t  least  a  30% 
reflectance  difference  throughout  the  red 
reflectance  range  of  500  mn  to  775  nm 
between  the  paper  and  ink. 

.53    BRM  Format  Review.  Postal 
ins{>ection  of  BRM  before  printing  is  not 
mandatory.  However,  permit  holders 
receiving  written  postal  approval  of 
BRM  before  printing  could  avoid  the 
cost  of  reprinting  and  distributing  in  the 
event  of  a  nonmailable  nihng.  Postal 
approval  of  BRM  requires  that  two  BRM 
pieces  be  submitted  to  the  post  office 
where  the  permit  is  held  or  wfietc  ft* 
mail  will  be  returned.  The  post  crfBce 
will  return  one  BRM  with  written 
approval  or  required  changes.  The 
postmaster  fetains  fte  other  BRM  piece 
and  a  copy  of  the  written  approval  or 
required  changes  given  to  the  mailer. 

.54    BRM  Format  Corrective  Action. 

.541     The  permit  bolder  aad 
authorized  permit  users  must  be  notified 
in  writing  of  specific  errors  when  BRM 
formats  do  not  meet  current  postal 
requireflMnts.  The  permit  holder  is 
responsible  for  correcting  BRM  formal 


and  ensuring  thai  future  formats  meet 
speciricartions. 

.542    Repeated  instances  of  incorrect 
BRM  formats,  as  determined  by  fte 
Postal  Service,  are  gromids  for 
revocation  of  the  business  reply  permit. 
The  permit  holder  must  be  notified  by 
certified  mail  and  aUowed  ten  days  to 
respond  before  a  permit  is  revoked. 

.543    To  obtain  a  new  permit  after  a 
BRM  permit  has  been  revoked  for  failure 
to  follow  BRM  format  requirements,  a 
new  application  (Form  36a4j  must  be 
completed,  the  required  BRM  permit  fee 
must  be  paid,  a  new  business  reply 
account  fee  must  be  paid  (if  used)  and 
two  samples  of  all  BRM  format  must  be 
submitted  to  the  appropriate  post  office 
for  approval  for  the  next  two-year 
period. 

.55    Envelopes. 

.551    Paper  envelopes  used  for  BRM 
must  have  a  minimum  base  weight  of  20 
pounds  (17*  X  22*.  500  sheet  base). 
Nonpaper  envelopes  must  be  approved 
for  mailability  by  the  USPS  Engineering 
Support  Center.  Rockville.  Maryland 
20852-8101. 

.552    If  the  BRM  envelope  is  made  of 
paper  with  dark  fibers,  the  print 
reflectance  difference  (PRD)  between 
the  fibers  and  the  background  should 
not  exceed  10%. 

.553     Envelope  paper  must  not  have 
phosphorescence  exceeding  3.0 
phosphory  meter  units  (PMU)  to  avoid 
orientation  problems  in  the  facer 
canceller.  Envelopes  must  have  at  least 
a  50%  reflectance  value. 

.554    Half  tone  screening  of  less  than 
200  dots  per  inch  must  not  be  used  in  the 
background  of  the  address  area  of  the 
envelope  as  the  cause  OCR  interference. 

.555     BRM  envelopes  are  nonmailable 
when  sealed  with  wax,  clasps,  string, 
staples,  or  buttons,  or  when  all  edges 
are  not  straight  or  when  the  envelopes  is 
not  rectangular. 

.56    Wmdow  Envelopes.  A  BRM 
window  or  open  panel  envelope  must  be 
prepared  as  follows: 

a.  The  endorsements  "NO  POSTAGE 
JffiCESSARY  IF  MAILED  IN  THE 
UNITED  STATES',  and  "POSTAGE 
WILL  BE  PAID  BY  THE  ADDRESSEE.", 
the  permit  holder's  name,  horizontal 
bars;  FIM;  the  legend  "BUSINESS 
REPLY  MAIL",  Firrt-Claas  permit 
number  city,  and  state:  and  ^e  permit 
holder's  name  must  be  printed  on  the 
address  side  of  the  envelope. 

b.  There  must  be  at  least  V^  inch 
clearance  and  no  extraneous 
(nonaddress)  printing  around  the  edges 
of  the  address  shown  in  the  window 
even  when  the  address  is  mo\'ed  to  its 
full  limits  inside  the  window  envelope. 

c.  The  window  most  not  be  positioned 
lower  than  %"  (unless  there  is  4'  of 


clear  space  for  the  printing  of  bar  codes 
from  the  right  edge  of  the  window)  or 
higher  than  2 'A*  from  the  bottom  edge  of 
the  envelope.  This  area  is  reserved  for 
addressing  and  bar  codes.  The  address 
showing  through  for  addressing  and  bar 
codes.  The  address  showing  through  the 
window  must  be  that  of  the  permit 
holder  or  an  authorized  agent/ dealer 
and  must  be  at  least  1'  from  the  left  or 
right  edge  of  the  mail  piece. 

d.  Materials  covering  windows  must 
allow  the  address  to  be  readable. 

e.  Permit  holders  are  responsible  for 
the  postage  and  fees  on  all  BRM 
returned  if  the  address  is  incomplete  or 
cannot  be  read  through  the  window. 

.57    Self-Mailers.  BRM  self-mailers 
must  be  rectangular,  art  least  0X07* 
thick,  and  contain  instructions  for 
folding  and  sealing.  Self-mailers  are 
nonmailable  when  sealed  with  wax. 
clasps,  string,  staples,  or  buttons,  and 
when  they  do  not  have  straight  sides. 

.58    BRM  Cards.  Cards  must  be 
rectangular  in  shape,  not  leas  thaa  8'^ 
X  5"  or  greater  than  4V4  X  6"  and  of 
uniform  thickness  not  less  than  0.007*. 

.59    Business  Reply  Labels. 

.591     Minimum  size  of  label  witli  the 
legend  "Business  Reply  Label"  2  X  3'  it 
is  not  necessary  to  print  FIM  or  bar 
codes  on  BR  labels;  however,  all  other 
BRM  format  requirements  must  be  met 
on  the  label. 

.592    The  series  of  horizontal  bars  on 
business  reply  labels  mxist  be  at  least 
%•  in  height. 

.593     Business  reply  labels  must  not 
be  used  on  standard  size  BRM  cards  and 
envelopes. 

917.6    Implementation  Deadline 

All  BRM  distributed  after  December 
31, 1985.  must  comply  with  the  format 
requirements  contained  in  this  section 
or  the  BRM  will  not  be  accepted  for 
distribution.  Mailers  are  given  a  one- 
year  grace  period  (between  )anuary  1 
and  December  31, 1985]  to  distribute  and 
dispose  of  stocks  of  BI^M  which  do  not 
meet  the  format  requirements  in  this 
section.  All  BRM  distributed  prior  to 
December  31, 1985,  will  be  delivered  to  a 
valid  permit  holder  whenever  returned. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  in  39 
CFR  111.3. 

(39  U.S.C.  401(2).  (10),  404|«1(2).  (4)) 
W.  Allan  Saodtan. 

Associate  Genera/  Counsel  Office  afCenenri 
Law  and  A  dminiatration. 

BILLINQ  COOC  7710-12-M 
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EXHIBIT  917.52   BUSINESS  REPLY  MAIL  FORMAT  REQUIREMEKTS 


Figure   3 
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ILLUSTRATION  Of  SUSINESS  REPLY  MAN. 
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Both  FIM  abd  Bar  Code  must  have  at  leaat  30% 
print  reflectance  differance  and  the  combined 
effects  of  positional  and  rotational  skew  must 
be  limited  to  +  degrees  from  the  FIM  or  Bar 
Code  to  the  tusp  or  bottom  edge  of  the  mail  piece. 
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Figure   2 
FIMLOCAnON 
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Bar  top  must  be  within  */»  inch : 
of  enveiope  edge  and 
may  extend  to  the  edge 


Clear  zone  within 

dotted  lines. 

Bars  may  extend  '/s  inch 
below  clear  zone. 


Bars  must  be  Vs  irKh  ±  '/a  mch 
long.  USPS  supplied  FIM  patterns 
(A-B-C)  are  s/s  irKh  long  and 
should  not  be  reduced  or  enlarged 
in  size. 


FIMB 

FOR  PRE-PRINTED 
BUSINESS  REPLY 
PENALTY  Ol?  FRANKED 
MAIL  WrTHOUT  BAR  CODE 
PREVENTS  REJEaiON 
ON  THE  FACER  CANCELER. 


FUMC 

FOR  PREPRINTED 
BUSINESS  REPLY 
PENALTY  OR  FRANKED 
MAIL  WITH  BAR  CODE. 
ALLOW/S  CAPTURE  AT 
FACER  CANCELER. 

Examples  are  reduced 
from  actual  sue. 


1 

1 

N0»O5TAGt 

NCCESSMIT 

f  MAa.EO 

H  IMf 

IMIfC  SIAIS 

BUSINESS  REPLY  MAIL 

podMi  su.  m  MS  m  ^namvm 

name  or  rermn  noiaer 

Infonnat1on/Atter<tlon  Line 

Delivery  Address 
Post  Office  St«1 

1 

:e 

ZIP  Code 

mill 

mill 

NfCESVMrr 

V  MAa.ED 

ej  THC 

BUSINESS  REFLY  MAIL 

mmroMs  ■M.  mmm  Ma  am  ««w»mi  haii 

Name  of  Permit  Holder 

Informatlon/Attentlof)  Line 

Delivery  Address 

Post  Office  State  ZIP  Code 

I...II..I.Ui..l..lJAU.X.I.U.I 

.tu 

A.U         , 

31 


FORM  SIZE  3  7/8"  X  8' 


FORM  3614,  BRM  APPLICATION  AND  ANNUAL  RENEWAL  NOTICE 


Application  is  made  to  distribute  business  reply  cards,  envelopes,  self  mail«rt»  cartons,  and 
labels  prepared  and  mailed  for  return  without  prepayment  of  postage  under  Section  917,  Domestic 
Mail  Manual.  Postage  at  First-Class  rates  and  the  additional  per  piece  charge  for  business 
reply  mail  will  be  paid  on  all  pieces  returned  under  this  privilege.  Applicant  agrees  to 
prepare  mailing  pieces  in  accordance  with  Section  917,  Domestic  Mail  Manual,  and  understands 
that  failure  to  conform  with  those  requirements  may  be  considered  basis  for  revocation  of  this 
permit.   The  annual  business  reply  permit  fee,  and  the  annual  accounting  charge  if  payment  is 


to  be  from  a  BRM  trust  account,  must  accompany  this  request 


PERMIT  MUST  BE  RENEWED  BY  DECEMBER  31.   BRM  WILL  NOT  BE  DELIVERED  WITHOUT  A  VALID  PERMIT. 


NAME  AND 
ADDRESS  OF 
PERMIT  HOLDER 
(print  or  type) 


POST  OFFICE  TO  WH 


NAME 


TELEPHONE  NO. 


STREET 


ICH  SUBMITTED 


(City,  State  and  ZIP  Code) 


CITY  AND  STATE  ZIP  CODE 

SIGNATURE  AND  TITLE  OF  APPLICANT     | DATE 


TO  BE  COMPLETED  BY  POSTMASTER 


BRM  ACCOUNT 
YES    NO 


DATE  OF  ISSUANCE 


BRM  ACCOUNT  FEE 
RECEIPT  NO. 


BRM  PERMIT  FEE 
RECEIPT  NO. 


DATE  OF  EXPIRATION 


I — [  APPLICATION  APPROVED 
n  APPLICATION  DENIED 


SIGNATURE  OF  POSTMASTER 


PERMIT  NUMBER 


•  WStma^ter  mUst  6iVfi  CusTbMER  ^6rM  3544,  RECEitf  f6k  paVment  Fbft  proof  of  having  a  valid 


PERMIT. 


IFR  Doc  M-31SSa  FiM  11-30-M;  •:4S  .ml 
MUJNa  COM  771«-1>-C 


t 


..  t 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

National  Flood  Insurance  Program; 
Final  Flood  Elevation  Determinations; 
Alaska,  etaL 

AOCNCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  Final  base  (lOO-year]  flood 
elevations  are  finalized  for  the 
communities  listed  below. 

The  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  (lOO-year)  flood 
elevations,  for  the  community.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below. 
ADDRESSES:  See  table  below. 

f 


FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Brian  R.  Mrazik,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472.  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
flood  plain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Federal  Insurance 


Administrator,  to  whom  authority  has 
been  delegated  by  the  Director,  Federal 
Emergency  Management  Agency,  hereby 
certifies  for  reasons  set  out  in  the 
proposed  rule  that  the  final  flood 
elevation  determinations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Also,  this  rule 
is  not  a  major  rule  under  terms  of 
Executive  Order  12291,  so  no  regulatory 
analyses  have  been  prepared.  It  does 
not  involve  any  collection  of  information 
for  purposes  of  the  Paperwork 
Reduction  Act. 

List  of  Subjecto  in  44  CFR  Part  67 

Flood  Insurance,  Flood  plains. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  (lOO-year)  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  during  the  90-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 


Cily/«o«m/coijnly 


Souro#  0*  flooding 


tMtiboiM 
vound. 

'ElavMian 
in  teat 
(NOVO) 


BMwl  (CMy).  B«M  DhMm.  FEMA-«e04 Kiakotratn  Riw.. 

tor  intpKlon  alPlannng  D*pai«nanl,  Ctty  Comutn.  BMlMl.  Ataafca. 


At  Si*  InMnaclion  of  Main  and  IM  Avanua.. 


•17 


CaMomia. 


Sanla  Cna  (dty).  Santa  Ciuz  County,  FEIiilA-6S99  . 


Anna  Qutch 

Caitx)nara  Craak.. 
Moora  Cfaali 


San  Loranzo  R*»ar 

San  Loranzo  Rivar— Wittwut  oorv 


imaraactlon  of  Anna  Gulch  and  oantar  ol  Soqual 

Avanua. 
120  laal  downstraafn  Irom  cantar  ot  Stata  Highway  f 

(Cabrtto  Fraaway). 
Intar  lac  lion  of  Moora  Craak  and  oantar  of  OalaiMra 

Avanua. 

20  laat  upatraam  Ironi  cantar  of  Laural  SiraaL 

60  taat  upatraam  from  cantar  of  Rivanida  Avanua 


•33 
•35 

•40 

•IS 
•14 


tor  nptOtm  at  C%  Ptonning  Dapartmanl,  aoe  Cantor  StrMl.  Sanla  Cruz,  CaHtemia  BSOOO. 


JawatI  City,  borough.  Naw  Uxidon  County.  (FEMA 
Oodial  No  6604). 


Mipa  ■Hatli  tor  inmacton  at  CMy  Hai.  School  Skaal.  JawatI  City.  Connacttcut 


Ouinabaug  num.. 


Pachaug  Rivar.. 


Lflbon,    town, 
FEMA-6686). 


F4aw    London    Cowity.    (Oockat    Na 


Shaluckat  Rivar.. 


Ouinabaug  Rivar.. 


Bliaavtta  Brook.. 


At  upatraam  oorporala  Imfta ...... 

At  downatraam  corporata  hnNa .. 
At  upslraam  corporata  limitt.. 


ConfKianca  with  Ouinabaug  Rivar .. 


•100 

•85 

•129 
•66 


Downatraam  corporila  imlta.. 


of  Norvnch  AvanuO- 
of  TattviHa  Dam.. 


corporata  limitt 

Downatraam  corporato  limito 

Upstraam  ol  dam  . 


Approximataly  15  miles  upatraam  of  dam 

Approximately  3  mUet  upstream  of  downitraam  corpo- 
rata limit* 

Upstream  of  Connecticut  Tumplka _ 

Upatraam  of  Sylvandale  Road 

Upatraam  of  dam 

Upstream  corporata  Umita 

At  confluence  with  Shetuckal  Rivar 

Upakaain  ot  ice  House  Road - __ 

Upatraam  of  Bundy  Hill  Road „ 


•37 

•39 
•57 
•64 

•37 
•51 
•59 
•70 

•83 
•66 

•100 

•101 

•37 

•72 

'94 
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SMa 

Oty/town/county 

Source  of  flooding 

LocaHon 

fOaiMhin 
laat  above 

ground 

•Eievakon 

in  leal 

(NOVO) 

Ugakaaiii  of  School  Houaa  nea<— .        

Approidmately  150  downakaaw  of  ^lato  Routo  169. 

•124 

Mapa  avaiMM*  tor  hapadoh  at  the  Town  Ctork'a  Ollic*,  UAon.  Corviecticut 


Hont\  Stomngton.  Town.  New  London  County.  (FEMA 
Docket  No  M14), 


Shunack  HnMrM 


0«aani=tf  Mvar. 


ConAuance  with  Pawcatudi  Rivar .. 


Voluntown  Road  (upstream  tide) _ 

Approximately  SO  lesi  upstream  ol  Sula  RouM  617 

State  Route  164  (upstrewti  side) _ _ 

Approximately  1.6  mile*  upstream  of  S«ali  Route  194 
(upstraam  side  of  lootbhdga). 

Dam  (upstream  aide) _ 

Rocky  Mokow  Road  (upatraam  tide) _ _ 

Approximately  .9  mUe  upetreem  ol  Mam  Street 

Approximately  400  downstream  of  downttreaw  ca>p»- 


Stata  Routo  164  (upatraam  aid*) 

ApproKimaMly  170  leal  i^Mtraam  of  Aahaway-Ctarks 

FaHsRoad 
Qarka  Falls  Dam  (downstream  lida) 


Appiujiiniaialy   400  feat  tipalraam  of  Soom  BrMpa 


Upstream  corporate  limitt.».. 
Downatraam  corporate  iimila. 

Upstraam  corporate  limits 

Approjumately  .3  mile 


upstraam  from  downstream  oor* 


•23 

•30 
•6S 
•86 
•86 

MIS 

•131 

•139 

•SO 

•«6 

•71 

•79 
•23 
•26 


•91 


Maps  avaMUa  tor  intpaction  at  the  Town  Oaik'*  Oflioe,  North  Stonmgkjn.  Connectkxil 


OHmackcul.. 


Piaatoa  toam.  Naw  London  County.  (Docket  No. 
FEMA.«S86) 


Joe  Clark  Brook... 

Thames  Rivar 

Ouinat>*ug  Rivar.. 


Mtpa  avaiWbto  tor  kiapadton  at  the  BuiMng  Inapeetor't  Ofkca,  Town  Ha«.  Norwich.  Connactcul 


ShatuckatniMr. 


At  downatraam  corporato  limitt 

At  confluence  of  Oumebaug  River/oorporato  Iknltt.. 

At  confluence  with  Poquelanock  Cove. 

At  upaMem  corporato  hmat _______ 

Ooanatraam  corporate  limitt 


At  oortfluance  ivith  Shetucket 

Upstream  of  dam 

Approamalaly  I  ntta 

ratokmila. 
Upttaam  coiporala  luntt 


•37 
•18 
t1 
•« 
•M 
•37 
•51 
•70 

•J7 


Connectici*....- Storkng.  town.  Windham  County.  (Docket  No  FEMA- 

9604) 


Mooaup  Rkrar.. 


Downatraam  corporato  limitt.. 


East  Branch  Mooaup  River.. 


Upstraam  of  Abandoned  Railroad..- ~ - 

At  oonWuence  ot  East  and  Waal  Branchat  of  Mooaup 

Rivar 

Approximately  30  upakaam  of  Stele  Route  14A 

Approximately  20  dowojtiaam  ot  toottmOge _.. 

Approximately  690  upstream  of  lootbndge _ 

At  conftueTce  with  Moosup  River _.. 

Upttream  o(  State  Route  14   _ 

Approximately  315  upstresm  of  Stato  Routo  14 

At  confluence  with  Moosup  River „ 

Downalpaam  of  Oturch  Street „..».......■». 

Approkknataly  95  upiliaim  of  Oiuieh  Street 


•295 


•341 
•243 
•286 
•299 

•304 


Mapa  avaUBbli  tor  mtpacVon  m  the  Town  Ctofk-s  Ofltoa.  Onaea  Corviacttoul 


Ftoiida. 


CKy  of  Dunnelton  Marton  County.  (Docket  No  FEMA- 
6S99) 


Maps  availabto  for  napection  at  the  Cny  HaU.  Ounnekon.  Fionda 


Withlacoochaa 
Rantxiw  River 


About  1.5  meat  downttrewn  of  US  Highway  41. 


About  3.9  miies  upstream  of  U.& 
Within  corporate  limits 


•31 


•36 

•»« 


Qly  el  Fon  Myart.  Laa  Cai««y.  (Dockal  No  FEMA-  I  Cak»*aha«chee 
6614) 


Billy  Creak.. 


I 
Maps  availaMa  tor  kttpacllon  m  City  Hal.  Ptonning  Buikkng  and  Zonmg  Oapaitment  Fort  Mywa,  Ftorria 


I  mtotaedion  ^  Seaboard  9ra*t  and  ^rai  Sfraat .. 


At  intersection  of  Fk>wer  Street  and  First  Street 

At  intaraectton  of  Avacado  Dnve  and  Gaspanka  Drive  .. 
About  0  6  mile  weat  of  mtartaction  of  Valencia  Way 

and  Lynnwood  Avenue 
Atong  east  banl(  from  Commerca  Street  to  toulham 

corporate  limit 

Jutt  upstream  ot  Palmetto  Avenue 

About  0  3  mile  upekaam  of  Nuna  Avenue. 


•6 
•9 
•9 

•10 

•6 
•12 


Kooakia  (cny).  Maho  Coun\».  FEMA-6604.. 


MkMIe  Fork  Oearwalar  Rkiar. 

South  Fork  Oearwatar  River 

South    Fork    Cleerwatar    River— 
Without  Consideration  ol  levee 


"T 


kaaraacaon  of  Ft(  Skaal  and  nng 

50  laet  upstream  of  canterime  of  B  Skaat.... 
Intersection  of  tst  Avenue  and  Mam  Street 


•1JM 

•1*47 
•1,290 


Mao*  availabto  for  inspection  at  City  Haa.  KoosKia.  klaho 


,         '     '  •  '        ,  '     I  I  '         •  '  •  •  f'  "J     1 1  •!  •!  •■  t"  1 
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StaM 


CHy/lown/county 


Sourcs  of  floodinQ 


Location 


DlOaptliin 

teat  above 

ground. 

'Elavation 

in  foot 

(NGVO) 


FE»<A-a604). 


I  of  Douglaa  County  (Dodiat  Na 


Kaskastcia  Rivar.. 


-A"  Craak.. 


Oownstraarn  county  IxMindaiy.. 


WaatForkOwk. 
Laka  Fofk  OMk„ 

Baar  Oraak 

Dry  Fork  Creak 

Embanaa  nivar..... 


Upstream  county  boundary... 

At  mouth , 

Juat  downstream  road  200E .. 

At  tnoutti ~ 

Just  downstream  rt>ad  100E .. 
At  mouth 


Jordan  Slou^).. 


WestOitch. 
Hayes  BrarKh .. 


ScattarmQ  Fork 

I  al  Vie  County  dark's  Onoe,  Doughs  County  Courthouse,  Tuacota.  Wnoia. 


Just  downstream  of  U.S.  Route  36 

At  mouth 

Just  downstream  of  U.S.  Route  36 

At  mouth 

Just  downstrewn  road  1350N 

Just  upstroem  of  US  Route  36 

About  3400  feel  upstream  of  Sycamore  SMet.. 
Wittwi  community.. 
wnnvi  oonwnunny.. 


Juat  ups»e*n  of  Prairie  Street 

About  3250  feel  upslreem  of  North  Line  Roed. 

About  1350  teat  downstream  of  Egyptian  Trail  Road.. 
About  750  teet  upstreem  of  Egyptian  Trail  Road 


•643 

•667 
'646 
■652 
*652 
'653 
•652 
•657 
'652 
•663 
•655 
'673 
•641 
•651 
•650 
•651 
•650 
•652 
•648 
•651 


•4t4 

•434 
•420 
•433 
•439 

•436 
•442 

•433 

•448 

•455 


•592 

•594 

•462 
•463 
•593 

•337 

•337 

•331 
•334 


FEMA-6699). 


of  Lawrence  County  (Docket  Na 


Wabash  River 

Embanas  Rivar.- 

I 

Brushy  Creek 

IMuddy  Creek 


At  soultwm  county  boundary.. 


lor  inapection  at  ttw  County  Clerk's  Offne,  Lawrence  County  Courthouse.  LawrencaviHe.  Hlinoas. 


About  0.5  mie  upstream  of  northern  oounly  boundary... 

At  mouth 

About  700  feet  upstreem  of  US.  Route  50 

About  4300  leel  upstream  of  northern  county  bounda- 

Juct  upstream  of  County  Route  5 

About  0.5  mile  upstreem  of  State  (Vxile  801 

Just  upstream  of  Unnamed  Road  5.5  miles  upstreem 
of  mouth. 

Just  upstream  of  U.S.  Route  50 

About  0  45  mile  upstreem  of  Cedar  Street 


V>ege  ol  Erie.  WhitesUe  County  (Docket  No.  FEMA- 
6604). 


lor  inapedton  at  Ihe  VHage  Oerk's  Office.  Erie.  IMnois. 


Rock  Rarer... 


About  1.02  miles  downstream  of  Erie  Road.. 
About  0.78  mile  upstream  of  Erie  Road 


^an^^a  FwI^bb  •■ 


Oty  ol  LaSala.  U  Sale  County  (Docket  No.  FEMA 
6614). 


Mape  aiaisbls  tor  inspecHon  at  fte  1st  Fhwr  Bulletin  Boerd.  CHy  Hal.  745  Second  Street.  LaSala.  Winoie. 


Shalkiw    flooding    (overflow    from 


About  1  57  miles  downstrsem  of  State  Route  351 


About  0  95  mile  upstreem  of  the  IMnois  Central  Gulf 

RaHraod 
About  1050  leel  southaest  of  the  intersection  of  St 

Vincents  Avenue  and  24th  Street 


Unincorporated  srees  of  Puleski  County  (Docket  No. 
FEMA-6ei4). 


Ofw  River 


At  confluence  of  Cache  River  Diversion  Ctiannal...- 

About   1  2  mles  upstreem  of  confkience  of  Cache 
River  Diversion  Channel 

Juat  upstream  of  confkjence  of  Cache  River 

AtxMt  8.7  milas  upstream  of  Lock  and  Dam  No.  53 


Mape  aosiabls  tor  rapectian  at  the  County  Clerk's  Office.  Pulaski  County  Courthouse.  Mound  City.  Mnoia. 

mi^t 

VMaga  of  Seneca,  U  Sale  and  Gnjndy  Cnuntiaa 
(Docket  Na  FEMA-6599) 

About  08  mde  downstream  of  Chicaga  Rock  Mand 

and  Pacific  Railroad. 
At  Chicago,  Rock  island  and  Pscifk:  Raihoad 

'«9T 

. 

•498 

I  al  Vie  caerk's  Office.  Vilage  Hal,  116  W.  Willana  Staet  Seneca,  llinoas. 


I  of  wabssh  County  (Doekal  fto. 


FEMA-aa04). 
tor  inapadon  at  Via  County  Clerk's  Office.  Wabash  County  Courttwuea.  Mt  Catmal,  Mnola. 


At  downstream  county  boundary.. 
At  upstreem  county  boundary 


•387 
•414 


•369 

•387 
•368 
•387 
'385 
'400 
•391 
•391 
•390 
•401 


•753 


Wabeah  Rivar... 


Unincuipuatad  areaa  of  While  County  (Docket  No 
FEMA-6614) 


Littte  Wabeeh  River . 

EHott  Creek 

Center  Tnbulary 

North  Tributary 

•  at  Vw  CoutNy  Oarks  Office.  While  Ckxjnly  Counhouee.  Camii.  mnom. 


At  oonfluanca  of  Utile  Wabaah  River.. 


About  1.8  mles  upstream  of  iUmoie  Central  Ra*aad .. 

At  mouth 

About  5.3  miee  upstreem  of  County  Highway  815 

At  mouth _. 

About  800  feel  uvelream  of  Soutti  Stale  Street 

Al  mouVi 

About  750  feet  ivelieem  ol  mouVi 

At  mouVi 

About  400  feet  upstreem  of  County  Highway  3 


Oty  ol  Fort  Wayne.  Alan  County  (Docket  No.  FEMA    Maumaa  Rkrar... 
I      8614).  I 


About  0.5  mIe  downstream  of  oonfluance  of  Plerson 
I     DHoh.  ' 
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StMa 

City/town/ county 

Source  of  noodmg 

Locatnn 

iTDepViin 

leet  above 

ground. 

•Elevation 

in  feet 

(NGVO) 

• 
• 

St  Marys  River 

Juat  upstream  of  Cokimbia  Avenue _ — 

At  confluence  with  St  Joeeph  River    . 

•756 
•756 

About  0  45  mile  upstream  of  Lower  Huninglon  Road._. 
Al  mouth 

•786 
•753 

Branch  No.  1 „.... 

9t  Joseph  River 

Just  downstream  of  Lake  Avenue 

Juat  upstreem  of  Lake  Avenue -. 

•762 

•Toa 

About  0  6  mile  upstream  ol  Stale  Boulevard..       

•787 
•772 

•776 

At  mouth 

About  0.4  mita  upstream  of  confluanoa  ol  SwItI  Oilch..„ 
At  in<iiilh                                                       

•756 

Summer  Drain 

Unnamed  Tributary  No.  1 

•767 
•TSS 

Juat  upatream  of  Northcreat  &wa ...- 

hnt  upstream  of  Liiriwig  Rna^i 

•778 
•798 

*S14 

At  mouth 

•762 

Unnamed  Tritxjtary  No.  2 

*7W 

• 

Just  upstream  of  Crescent  Avenue 

•773 
•778 

About  1000  feel  downstream  of  MWtin  LuViar  Drive 

Just  downstreem  of  Leo  Road V. 

At  mouth _.   

•788 

FairfieU  Ditch 

•786 
•783 

Trier  OHch 

Jiink  Ditch „ 

Spy  Run 

Juat  downstreem  of  Lower  Hunfinglon  Road .»«.»...... 

•7W 
•788 

•775 

Just  downstreem  ol  PsuWmg  Roed _.. 

Atxxit  1  0  mile  upstream  ol  Paukkng  Road           

•788 
•770 

Within  community  ™..™...„ ™. 

•759 

At  mouth  _ 

•756 

Lowthe^-^4«whaut  Drtch 

•775 

- 

Just  downatream  of  Washmglon  Center  Road....— ».»— 
At  mouth 

•804 
•776 

Natural  Drain  No  2 

•794 

Just  upstream  ol  Washington  Center  Roed  (dowit- 

stream  crossing) 
About  0.37  mIe  upslreem  of  Washington  Center  Road 

(upatream  croaainB). 
At  mouth       

•806 

Natural  Drwn  No.  7 

'829 
•817 

Bwcot  Drain 

At  mouth 

At  mouth 

•834 
*819 

Swift  Ditch 

•838 

•767 

Schoppman  Ditch 

About  0.41  mle  upstreem  of  mouth 

At  mouth... 

About  0.09  mile  upstreem  of  St  Joe  Roed 

At  mouth                                         

•777 
•764 

Backetts  Run      

•773 
*786 

Chapman  Ditch 

•788 

About  0.52  mile  dowistream  ol  Airport  Runway 

About  0.15  mile  upstream  of  Airport  Runway.. 

■hist  iMtslieern  nf  Crrvmotnn  Road 

•786 

Lawrftnra  Branch 

•7»4 
•786 

Flaugh  Ditch 

•798 

About  0.57  mile  downstmam  o»  Stata  Roula  14 

.((lat  iimtrfMim  of  Stain  Rotito  14                   

*7a6 

Brown  No.  2 

*7M 

About  2000  feet  downstreem  of  Chaltant  Road 

Just  downstream  of  Chaltant  ftoad 

*822 

*833 

Maps  available  tor  mspectton  at  Vie  City  County  BuKdmg.  1  Mam  Street  Fon  Wayne,  Indiana. 


(Unlnc.)  Kncn  County  (Dockal  Kto  FEMA.6333) . 


Wabash  River.. 


White  River.. 


Maria  Greek.. 


At  confluence  of  White  River 

About  13  3  rmes  upatream  ol  US.  Route  SO 

At  mouth 

About  3.7  mles  upstreem  of  confluence  of  Buckliom 
Creek. 
Atmoutti - 

Just  upstreem  of  State  Route  550 

At  mouth 

Just  downstream  ol  State  Route  550 

At  mouth „_ 

About  1.8  miles  upstream  of  US  Route  41 

AixMJt  1.0  mile  downstreem  of  US  Route  50 

About  1,800  leet  upstreem  ol  Souttieest  300  SouVi 
Road 
Maps  available  lor  inspectkxi  si  the  Area  Plan  Commission  Offica.  Knox  County  Courthouse.  Seventh  and  Busaaron  Streets.  Vinoennes.  Indiana 


Smala  Greek.. 


Snepp  Creek 

Kessinger  (3itch.. 


•406 
•434 
•405 
•428 

•430 
•430 
•428 
•454 

•487 


•457 


lowa 

City  of  Cedar  FaHs.  Black  Hawk  County  (Docket  No. 
FEMA-65991 

About  5.200  feet  downakeam  of  confluence  of  Dry 

•858 

Run  Creek. 
About  21.200  feet  upstream  of  U.S.  Highway  216 

•87t 
•868 

1 

Dry  r\un  Oeak 

At  diveigence  fipm  Cedar  Rwer - 

At  mouth                                   

•ass 

•880 

Southwest  Brsnch  Dry  Run  Creek.. 
West  Branch  Oy  Run  Creek 

At  mouth - 

Just  downstream  of  Hudaon  Road 

About  200  teet  upstreem  of  Hudson  F^oed      

•888 
•863 
•883 
•802 

About  8.600  leet  upstream  ol  Hudson  Roed _.   — 

Al  mouth __ _ 

*9SS 

•871 

About  11.800  leel  upetream  of  Hudson  Road 

At  mouth 

••T7 
•884 
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CNy/town/counly 


Sourc*  of  flooding 


»0(pttiin 
•mi  above 

ground 

'Elevation 

«i  taal 

(NGVO) 


Unnamad  tributary  10  Cadar  nivar  . 


Unnamad   •ftmary 
Craak. 


to    Dry     Run 


About  ISO  «aa«  dovmaMam  o<  Waal  27th  Straal.. 

About  100  laat  upakaam  ot  Watt  27m  Straal 

About  2.1W  )aat  uiMtraam  o(  Wast  27m  Straal..- 

At  downaaaam  corporata  hmts 

At  upaltaaiii  corporata  iwrats 

Juat  upaaaam  ot  Clayton  Ukich  Dam 

Just  donMialraam  o<  U  S  Highway  20 

Juat  upalraam  ot  US  HigtMay  20 

Juat  dcmnstraam  ot  Union  Road...- 

Juat  upstraam  ot  Unon  Road „ 

AtxMt  too  teal  upatraan)  ot  Union  Road- 

At  mourn _ 

About  850  feet  upstraam  ot  Soum  Lawn  Road... 


*t34 


•Wt 


I  al  •»  CwenuWy  Oavatapmanl  Dapartmant  Oty  Hal.  220  Clay  Street,  Cadar  Fans,  kwa 


Oy  t*  CMandt,  SadgM*  OcwHir  (DocMI  No.  FEMA- 
W(M). 


CowMn  Oaak {  About  a.tOO  feet  downstreem  ot  SUte  Higtmay  86.. 

About  2.100  teet  upstream  ot  Stale  Higliway  96 


Mjaa 

MJ74 


Mva  ■  ilitri  lor  mapatiian  at  tta  City  Ctam-s  OMoe.  C%  Hal.  CoMcb.  Kanaaa. 

tCMmMTky 

UiaioDfporaiad  araaa  ai  PHia  CouMy  (Docket  No. 
FEt«A(6i4). 

RatHf  Craak.     .._ „ 

■    ■■  ■ 
At  mouth 

*670 

About  1133  milea  upalraem  of  U&  RouM  460  and  23.. 

•729 

About  1  148  milea  upstraem  ol  US  RouW  460  mxt  23 

•736 

About  1  313  mries  upalraem  ol  U  &  Route  460  «id  23 

•744 

About  1  326  mites  upstraam  ot  US  Route  460  and  23  . 

•746 

Juat  downatraa.n  of  Private  Drive  (about  175  miaa 

•783 

upstrawn  ot  US  Route  460  and  23). 

Juat  i^alream  ol   Private   Onve   (iiboU   1  75   milaa 

•789 

upalream  of  U  S.  Route  460  and  23). 

•806 

About  1  826  imaa  upatraam  ol  US.  Routa  460  and  23 

•813 

Just  downatraam  ol  PrWaU  One  (shout  2  4A3  milea 

'880 

upalraam  ol  U  S  Routa  460  «)d  23) 

Juat  upalraam  ol  Pnvate  Drive  (about  2.483  milea 

•887 

upslreem  ol  U  S  Route  460  and  23). 

About  2.393  miles  upstream  ol  U  S  Routa  460  and  23  . 

•971 

Shett>yOMfc 

At  moutti - 

•669 

Juat  I4iakaam  of  US.  Route  1 19  and  23  (about  7 09 

•943 

iniiaa  upstream  of  Sute  Route  1469). 

Juat  downstream  ol  Fleming  Branch  Road 

•1«S 

Juat  upstream  ol  Flensing  Branch  Road. ._ 

•1,030 

About  0.03  mitt  upstraam  of  Chessw  System  (about 

•1.159 

2  05  miles  ijpeueam  of  Fleming  Branch  Road). 

••■nuwoorw  v^noH —..^ 

At  mouth 

'709 

Juat   upstraam   ol   Privale   Qrrve   (about  0.125   miia 

•883 

upslreem  ol  RocVhouae  Creek  Road) 

Juat  downstream  ot  Coal  Company  Drive 

•1.123 

Just  upstream  ol  Coal  Company  Dnve 

•1.129 

Just  upstream  ol  Chaaaia  System  (about  0.29  mila 

•1,149 

,, 

upstream  ol  Coal  Company  Dnve) 

• 

JohneCfaak __ 

AtxMt  0  39  m-ie  downitraam  ol  confluerKe  ol  Rac- 

•732 

'I 

coon  Creek. 

About  2  68  miias  upstream  ol  confluence  ol  Raccoon 
Craak 

'747 

Raccoon  Creek....           .    „ 

At  mouth 

*7M 

At  confluar^oa  ol  Burriing  Fotk  

*799 

1 

Big  Creek „._ 

At  mourn 

*6sa 

About  450  teat  upstraam  ol  Road  Folk  Road 

•750 

Pond  Creak _ 

At  mouth .'. _.. 

Juil  upatraam  ol  State  Route  1056 _ 

•971 

marfbtirry  Creak  * 

At  moum 

•704 

*949 

,' 

Peter  Creek 

At  mouth _ _ 

Juat  upalrewn  ol  Sute  Route  199 „..    „.. 

•72f 
•949 

Rigtit  kirti,  Peler  Creek..„„ „.. 

At  mourn 

*94S 

•670 

(Norfolk  SoLthem  Railway  about  0  32  mile  upMream 

if 

of  moum 

Lan  tork.  Peter  Creek  _._ 

At  moum _.... 

•94S 

About  1  24  maaa  ivalream  ol  Beech  Creek  Road      

•1.0S0 

1 

Zebukm  nxi««y 

At  mouth. 

Juat  duwiialieaia  ol  Piwata  Orlva  (aboul  0.142  mla 
doamatraam  of  U  S  Routa  119). 

•857 
•999 

1 

Juat   upatreem   ol   Pnvate   Dnve   (about  0.142   mile 

'873 

Juet  downstreem  ol  Private  Dnve  (about  0  046  mla 

•881 

downatrcam  of  US  Route  119). 

., 

Juai  upatraam   of   Pnvate   Dnve   (about   0  046   mie 

•687 

S 

downakeem  of  US  Route  119) 
About  0.034  m4e  upstream  ot  US.  Route  119 

•899 

Bruatiy  Branch 

At  moum 

About  0.46  imle  upstream  ol  Private  Drive 

•1,149 

•1.2St 

Aihcamp  erandt _ 

At  moum 

Juat  downalraem  of  Stale  Route  I9e  (about  0.46  mla 
upslreem  ol  State  Floute  19/) 

•1.063 
•1,123 
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state 

Oty/town/county 

Source  ol  flooding 

Loctlbon 

#Oapmin 

laat  above 

ground. 

•Elevation 

in  feel 

(NGVO) 

• 

Lavisa  Foilt. 

Riaaall  Fnrk 

Jual  upakaam  ol  State  Route  195  (about  0.46  mla 

upatreem  ol  State  Route  197). 

•1.127 
•1J90 

Just  upstraem  ol  Ashcamp  Branch  Road — 

About  0.97  mile  upstrewn  ol  Happy  hoIobi  Road 

Al  downstream  county  boundary „ 

About  2  75  miles  upstream  ol  Ruaaal  Forti  Road-.. 

•1,395 

•1.451 

•992 

*689 

*9oe 

Burning  Foik...... 

Tug  Fork —        „       

At  state  boundary 

At  "wim            

•986 

*7S9 

At  (wnfluence  ol  Zebukm  TitxMwy 

*967 

At  conWuance  of  Big  Craak 

tBt 

Al  upstream  county  boundary _..  

•827 

Mapa  availabie  tor  inspection  at  the  Pike  County  Courthouae,  Pikavlla.  Kentucky. 


Dixliakl,  toian,  Oxtord  County.  (Oockal  Na  FEMA- 
6604). 


litaps  available  lor  inspection  at  the  Town  Hal,  DixfieW,  Maine. 


Webb  Rkrar... 


aida).. 


U.S.  Routa  2  (I 

mgoom  noao  Dnoga  tt^eveam  amai .. 

Confluence  wim  Aunt  Harwiah  Brook..». 

I  Upalraam  corporata  limila.- „, 


•419 
•43r 
*494 

•437 


Limeftck.  town.  Yortt  County  (Docket  No  FEMA-6604)..  LKtle  Ossipee  Rivar 


Downstream  corporate  imlla.. 
Upatreem  or  Ftowaga  Dam . 

State  Route  5  (upatraam  aide) 

At  confluence  ol  Pendexter  Brook.. 

Ctaiks  Bridge  Roed.  extended 

Upstraam  corpora'^  limits 


•296 

•312 
•318 
•327 
•347 
•374 


Mapa  avalabia  tor  inapactkxi  at  ma  Town  Hal.  Unarick.  Maine. 


Lisbon,    town.    Androscoggin.   County   (Docket   Kto. 
FEMA-6604). 


Maps  available  lor  inspection  at  the  Town  (Jerk's  Olfioe,  Lisbon,  Maine 


Androscoggin  RIvar. 

Sabattus  Rivar „. 

No  Name  Brook 

Barker  Brook 

Salmon  Brook 

(Siaat  Works  River.. 


Confluence  ol  Little  River  .„ 

Wonjmbo  MNI  Dam  (upalream  akla) 

ConfluerKe  ol  Sabattus  Rkrar 

Upstraam  corporate  limits 

At  confluence  wim  Androecoggm  Rivar. 

Mil  Street  (upstream  sxle) 

Webster  Roed  (upstream  ikla] 

Upstream  corporate  limita -. 

Ckxifluance  miim  Sabattus  Rivar.. 

Upstream  corporate  limita -    — 

Confluence  with  Sabattus  Rivar 

Ridge  Road  (upstraam  side) 

Corporate  limits 

Approximately  200'  upstraam  ol  corporate 

Downstream  corporate  limits 

Upatraam  side  of  Norm  Benmick  Dam 

Downatraam  side  of  Cardma  Dam — 

Upstream  side  ol  Oak  Woods  Road 

Upstream  side  of  Roberts  Road 

Upstrsam  skle  of  Bauneg  Beg  Dam .... 
Upatreem  sxle  of  Sand  Pond  Road ..... 
Upstream  corporate  Smits 

Downstream  corporate  limits 

Upstream  sxle  of  Sand  Pond  Road 

Upatreem  sxle  of  OW  Mill  Road -.... 

Upstrsem  sxle  of  TwomWy  Road 

At  confluence  «vith  Greet  Works  Rivar 
Upalraam  aide  ol  Berwick  Road ._»..» 


•109 
•118 

•ia« 
•Its 

•189 

•174 
•199 
•199 
•199 
•1S9 
•191 
•138 
•139 


Norm    Benoick.    town.    York    County    (Docket    No. 
FEMA-6604). 


•104 
•126 
•144 
•179 
•190 
•210 
•225 
•227 


Mapa  avalabia  lor  inapacflon  at  the  Town  Clerk's  Office.  Town  Office  Bulding,  Main  Street  North  Berwfek,  IMaina. 


Santord,  town,  Yorii  County  (Docket  No.  FEMA-6604) . 


Great  Works  Rivar... 


Goodall  Brook.. 


•210 
•225 
•234 
•249 
•239 
•257 


Maps  avalaiile  tor  inspection  at  the  Town  Clerk's  Office,  Santord,  Maine. 


WaMoboro.  town.  Lincoln  County  (Docket  No.  FEMA- 
6614). 


Little     Medomak     Pond 
Stream. 

Maaomex  r'ona 

Little  Medomek  Pond 


Outlet 


Approximately  1 .5  miles  dtMmaaaam  ol 
Upstraam  side  of  Main  Street  bridge — 

Upctreem  sxle  of  US  Routs  1 

Upstream  side  of  Cross  Street 

Upstream  side  of  Upper  Depot  Road..- 
Al  Ellanj  Mank  Road 


Main  Street.. 


At  confluence  wim  Medomak  Pond . 
At  confluence  wim  Medomak  Poni . 
Upalraam  aide  ol  Storer  Mountain  Road.. 

Eiilira  stxirefcne - -... 

cnwe  snoreane — ....— ~.~ 


•10 

•16 

•49 

•93 

•93 

•124 

•137 

•187 

•231 

•137 

•231 


Maps  availat>le  lor  inapectxw  at  Town  Clerk's  OffXx.  WaUoboro.  Maine 


Wataiboro.  lo«m.  York  Ckxjnty  (Docket  No    FEMA- 
6604). 


Little  Oaaipae  River.. 


UMe  Ossipee  Lake  . 
Maps  avalable  for  mapection  at  the  Town  Clerk's  Olftce,  Town  Hal,  Watarboro,  Maine. 


Upstream  ol  Little  Oaaipee  Ftotaaoa  Dam .. 

Upstraem  State  Routa  5 

Upstream  corporate  limits 

Entire  shoreline - -... 


•290 
•312 
•819 
•966 

•813 
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Cily/«Mn/c<$in«y 


Etfgtoww.   taan.  OMkw  Oounly  <FEMA  Oocfcal  No. 


f 

Map*  ■  ilitli  tar  iwiptliew  m  »m  ofltaa  of  SM««n  Bryant.  BuMng  Inapactor.  EdgwtoiMi.  Massactiuslett*. 


Souro*  ol  floodng 


Nantuckal  Sound.. 


AttBn#c  Ocoan.. 


Location 


Shoralina  ol  Sangakontackal  Pond  at  Faltai  Nack .. 


Slwalna  o(  Sangakontackal  Pond  at  Bran  PoM 

Ohwalna  at  Edgartoam  Baach 

Sherakia  ol  Edgwimm  Haitxy  at  UcMMd  Road 

(axtandad) 
Shorakna  ol  Edgartomm  Harbor  0.6  mita  norttiaasi  ol 

LitcMwW  Road  (axtandad). 

Shoretma  at  C«pa  Poga _ _ 

Sltorakna  ol  Caps  Poge  Bay  at  John  Olivar  Point 

Shorakna  ol  Cape  Poge  Bay  at  Winstar  Pomt 

Slxirtlina  700  feat  norm  o4  Oyka  Road  (axtandad) 

Shoreline  at  Dyke  Road  (axtandad) 

Shoreline  at  Inner  Hartxx  at  Cooke  Street  (Mended) ... 

Shoreline  at  Waaqua  Potnt „ 

Shoralne  a«  Katama  Bay  al  Waaqja  Avanua  (•■- 


Shoreline  ol  Katama  Bay  at  Long  Point 

Shoreline  ol  Katama  Bay  700  >eet  west  ol  Long  Polni... 
Shorakna  ol  Edgartown  Great  Pond  at  Kanomika  Nadi. 

Shorakna  of  Edgartoum  Great  Pond  al  West  Poml 

Shorakna  at  Waslam  Corporate  timts^- 


#Oepthin 
•aalabova 

ground. 

'Elevation 

m  leet 

(NGVD) 


Lynn,  CM).  Esaaa  County  (Docket  No.  FEMA-6S99).. 


AMamc  Ocean.. 


SauguaRwar.. 


Cedar  Pond.. 

Rax  Pond 

Skjoa  Pond.. 


tar  inipeclton  al  tie  CKy  Engtnaar-t  One«.  Lym  CKy  Hal.  City  HaN  Square.  Lyrav  MaaaachuaMla. 


Shorekne  at  Grosvecyx  Street  extervled 

Shorakfie  at  NewtiaN  Street  extended 

Shoreline  at  Wolcon  Road  extended _ 

Saugus  River  at  east  side  ol  General  Ednnarda 
Saugua  River  al  cioeawg  ol  Waatam  Avanua... 

Entire  shorekne  d  Little  River „ 

EiMre  shorakna ..«..» — „...„..._............«........ 

EiMfre  ahorelna .»._»»«»»»««««»«...»».. 

Entire  shorakna «...« »..._.... 


Oak  Bkjlls.lown. 
6614). 


Oukaa  County  (FEMA  Docket  No. 


I 


Lagoon  Pond.. 


Nan*icke<  Sound.. 


Mwa  avaiatila  lor  inapectian  al  ttia  oMca  at  AMrad  Mata«.  BuHhtg  kiapector.  Oek  Blults  Town  HaN.  OaK  Bkifls.  Massachuaetts. 


Shoreline  at  northeast  side  ol  causeway 

Shorekne  aporoximately  6  mle  norltwast  ol  cauaaway. 

Shoreline  al  Forest  Avenue  (extended) 

Shorakna  at  Lagoon  Road  (extended) 

Shorakna  ol  Vineyard  Haven  Ha.txir  approximately  .3 

inito  laast  ol  Hospital  Road  (extended) 
Shorakna  ot  Vmeyard  Haven  Hartxx  at  Troy  Street 

(axlended) 

Shoreline  at  West  Avenue  (extended) 

Shorekne  at  Commercial  Avenue  (extended) 

Shorakna  al  SanttMal  Avanua  (airtanitai^ 

Shorekne  approximataty  200  leal  south  ol  Tuckamuck 

Avenue  (extended). 

Shoreline  at  Cannonicus  Avenue  (aidendetl) 

Shorekne  approxinutely  6  nle  south  ol  South  Crcuit 

Avanua  (extended) 
Shorakna  ol  east  shore  ol  Joseph  Sylvia  State  Beech 

Park. 

Shorekne  jl  Sengekontacket  Pond  al  Sarson  Island 

Shorekne  ol  Sengekontacket  Pond  at  Bnish  Island 


Massachusetts.. 


Weslport,  Town.  Bnstol  County  (FEMA  Docket  Na 
6580). 


Rhode  iaiand  Sound Shorakna  approximately  900  teat  west  ol  Quicksand 


at  the  MIdbig  kiqgacMi^  OMca.  Weslport.  Massachuaan*. 


Jotw  Roed  Roed  (extended) 

South  end  ol  Sixteenth  Avenue  (axtandad).. 

Shorakna  at  Gooseliarry  Neck „ 

Entire  shoreline  Richmond  Ptjnd 

Shorakna  at  llorsanacfc  Point 


(Twp)    yyhita    Lake.    Oakland   County    (Docket 
fEMA-6527). 


No 


Huron  River.. 


Sugdan  Oeek.. 
Bogie  Lake 


Cedw  Wand  Lake.. 


Graaa  Lake.. 
U*i 


Round  Laka... 

Tul  Laka 

CoolayLaka.. 
Long  Laka 


Just  downstream  ol  Coolay  Laka  Road . 

Just  downstream  ol  Oxbow  Lake  Dam... 

Just  upstream  ol  Oxtxw  Lake  Dam 

Just  downstream  ol  Pontiac  Laka  Dam.. 

Just  upstream  ol  Pontiac  Laka  Dam _ 

Mouth  at  Huron  River _ 

Just  upstieam  ol  the  Bogie  (.aka  Wair.„ 

Shorekne 

Shoreline 

ShoreiJie...„ 

Shorekne 

Shorekne . 

Shorelina 

Shorekne _ _ 

Shorakna . ...» __„ 

Shorekne „_ „ 

Shorekne „_________„ 

Shorekne .„ „.«... 


klapa  ava<able  to.  napection  at  Ihe  Clertis  Olfca.  Town  Had.  7525  Highland  Road.  White  Lake.  Michigan. 


•11 

•10 
•14 
•14 

•19 

•20 
•14 
•10 
•13 
•14 
•13 
•12 
•9 

•10 
•15 
•10 
•9 
•12 


•19 

•12 

•17 

•10 

•9 

•« 

•101 

•56 

•65 


•9 

•13 

•12 

•9 

•14 

•13 

•16 
•13 
•22 
•14 

•22 

•15 


•10 
•12 


•31 

•19 
•18 
•16 
•15 
•14 


•93t 

•938 
•944 
•952 
•965 
•932 
•938 
•938 
'946 
•935 
•965 
•1.021 
•1.018 
•937 
•936 
•954 
•936 
-936 
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HHaouri.. 


City /town/ county 


(LkikKj 


Coia%  lOockat  No.  FEMA-«6t4). 


Sowoe  ol  flooding 


Black  Rivar.. 


PliaOiaali.. 


C:ana  Creak  . 


Manorkerwl  SkM)^.. 

0«ch  No.  31 

LMtta  Black  Rivar 

Baavardam  Creak 


Map*  avam*la  tor  inapadion  at  Wm  County  Oaikt  OMca. 


ShaUow      Flooding-Shaat      Flow 
(overflow  from  Black  River). 


County  Courthouaa.  Poplar  Biull.  Missouri 


Locatton 


At  aoutham  county  twundaiy  (downsknani  uoaawB) 

About  0.23  mile  upstream  a«  Stale  Highway  53 

Alxiul  3.5  mles  downstream  ol  ctyifluence  ol  Shady 

Creek. 
About  0.4  mke  dowTwkeam  ol  confluence  ol  Shady 

Creak. 

Just  upsfreem  ol  Missoun  Paciflc  Ralroad . — 

At  northern  oounly  boundery 


Just  upslraem  ol  US  Ik^saay  ST— 

Juat  duwiialiaaiw  ol  County  >kghaia»  P^ .... 
Just  upstream  ol  Mlaaoun  Radiic  RaHraad.. 
Just  upstream  ol  County  Highway  M.. 


downstream  ol  County  Highway  PP 

Just  downstream  ol  State  Highway  53 

Just  downstream  ol  County  Highway  $62 

Al  mouth 

Just  downstream  ol  Coimly  m^iam  063 ~ 

About  4  8  miles  duwiakaant  ol  U.8.  l>|i*— >  teo. 

At  weatem  county  boundanr 

At  mouth , 

At  western  county  boundary.. 


HiDatrthki 

laetabov* 

ground. 

'ElevaiiOn 
in  leet 
(NGVO) 


At  Cane  aeek  Ditch,  about  2.2  mkaa  aottfh  ol  County 

Highway  260 
At  County  Highway  335  intersection  with  County  Hi^ 

way  346. 
Southeast  ol  County  Highway  605  intefaection  «Mth 

AshcroltRoad. 


*296 
•319 
•336 

•341 

•350 

*3M 

*S4a 

*32t 


•319 
*»13 
•313 
•314 
•SOB 
*S«1 

•418 

-298 

•307 
•334 


aty  ol  HwtviNa.  WngM  County  (Dockat  No.  FEMA-    Woods  Fodi  Gasconade  River.. 
6604). 

tiapa  available  tor  mapeclion  at  tia  MarchanHa  WngW  County  Bank.  Hanviiie.  Miaaoud. 


About  900  leet  downsfream  ol  State  Highway  36 
About  3.950  leal  upstream  ol  State  Ikgh— >  38.... 


•1.148 
•1.152 


Oty  ol  Holister.  Taney  County  (Docket  No    FEMA 
6614). 


Maiia  availalita  tor  staiMckon  IM  City  Hrit  Holkalar. 


White  River 

Turkey  Ciaak.. 


At  confkjeiKie  of  Coon  Oeek 

About  0.27  mle  upstream  ol  l4iitow»  PacMc 
At  mouth. 


About  l.OmitoupskeamolTNpdSkeat.. 


•715 

•717 
•71« 
•74f 


CMy  ol  Oanoge.  Jaapai  County  (Oodiat  No  fema- 
6604). 


Canter  Creak 


About  3.000  leet  downstream  ol  Burkngton  Northern 

Railroad. 
About  6.800  leal  upstieam  ct  Thn)  Street 


•687 


Mapa  availabto  tor  mapaction  al  Oty  HaN.  Oronoga  Misaoun. 

Aaaoun I  Vikaga  ol  Radmgt  %M.  Newton  County „ I  Shoal  Creak About  2.300  leal  downstroam  ol  State  Highway  86 J 

I  I  1  About  2.700  tool  upstream  ol  Stato  Highway  86 1 

Maps  availatito  tor  inapecflen  at  the  Oty  Cleni's  Offlca.  Box  68.  Route  4.  Joplm.  Missoun.  


•t1« 


Misaoun Town    el    Vltokanda.    Carrok    County    (Oociet    No     Missouri  Rivar Within  community.. 

I     FEMA-«599)  I  I 

Maps  availabto  lor  mspoclion  al  the  Uaaoun  VMey  Hunwi  Roaources  Development  C;orporation.  806  E.  Banton,  Carroltton.  Missoun. 


•866 


Missoun. 


Unincorporated  aiees  ol  Wanen  County  (Docket  No 
FEMA-6614) 


Missoun  River _ 

Big  Creek 

Hickory  Lick  Creak 

Paruque  Creek 

Tuque  Creek  Tributary 


Maps  availabto  lor  inspection  at  the  County  Ctodi's  OMca.  Warren  County  Courthouaa.  Wairenton.  Miaaouri. 


At  downst-eam  county  boundanr.. 


At  upstream  county  ttoundary 

About  0.85  mito  downstream  ol  Fairtana  Aciaa  Roatf. 

About  1.2  miles  upstream  ol  Fairtana  Acrea  Road.^.... 
Just  upstream  ol  County  Higtiway  AA 

Atxxil  0.3  rmle  upstream  of  County  Highway  AA 

About  3.500  toat  downstream  ol  oonflueiwa  ol  Skunk 

Creek. 

Just  upstream  ol  Roelker  Road - — 

About  630  leet  downstream  ol  MisaouvKanaaa-TaKas 

flaikoad. 
About  200  leet  duwnstieani  ol  Stato  Highway  47  _ 


Nebraska - VMage   ol   Bemeaton.   (Saga   County   (Doekai   No     Big  Btoe  River.. 

I      FEMA-4614). 

Mapa  availabto  lor  inspection  at  Fire  Had  6.  Bamestoa  Nebiaaka 


I  WitlMii  commitfiity.. 


•517 
•727 

•762 
•772 
■775 
•887 

•719 


•1.186 


New  Jersey.. 


Aberdeen.     loiwnaNp.     Monmouth    County    (FEMA 
Dockat  No.  8604). 


Matawan  Creak.. 


Mohmgson  Brook .. 


Qravefly  Run. 


At  downalraam  ixirpurato  lirifls 

Approximately  360'  downstream  e< 

kmits. 
Confluence  with  Metawan  Oeek... 

Upstream  side  ol  Mam  Street 

Upanwn  akto  oi  CONRail 

Upatraam  skto  ol  Ltoyd  Road 


At 


•34 

•12 
•22 
•98 
•64 


\ 
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State 

Cily/to«Mi/cour*y 

Location 

#Depthin 

teet  above 

ground. 

•EMvaton 

mteet 

(NGVO) 

i 

RwttanBay 

Downstream  side  o«  Stale  Route  34 

Upstream  aide  o»  MM  Road „  „.  . 

•28 
•42 

Al  u|>slream  corporate  Imits ...„ 

Shorekne  at  cor>nuence  of  Whale  Creek _ 

•68 
•18 
•17 

1                                                                         1 
Maps  MMabto  to  nspacton  «  ff«  lornnh^  Mundpal  BuMng.  1  AMrdeen  Squv*.  Abwdewi.  New  Jm«y. 

Shorekne  at  coolluenee  o«  Matawan  Creek 

•17 

Nw  iMV3Sy__..._..„.,^„„„„ 

Norti    CMMl.    borough.    Enm    CouMy    (FEMA 
Docket  Na  6499) 

Paiiaic  River .._ 

Downstream  corporate  Inwte „ 

Central  Averxie  (upslreem  side) 

*171 

Green  Brook „ 

•227 
•356 

Dem  5  (upstream  wte) 

•411 

Mw*  aMAHito  to  rapwlian  al  »<•  Uwiidptf  BuUins.  GouM  Avwwe.  ^tof1h  Catdwel.  Nm  j«rMy. 

NMrJmay..         

neaangloix    loamNp.    Hunteidon    Cornty    (FEMA 
OocMNo  6586) 

1 

1 

* 

Lamnglon  Rivar _ 

Downstream  corporate  Rmits _....„.... 

Lamington  Road— upstream  side 

•97 

•106 

Rockamay  Creek. 

Sou^^  Branch  Rocka»iay  Creek 

Holland  Brook 

Plaaaanl  Run. 

Interstate  Route  78— upstream  SKte 

Upstream  corporate  limite „  . 

•115 
•116 

Confrjence  with  Lamington  River „ 

Island  Road— downstream  side 

•99 

•103 

Larnngton  Road— downstreem  Me 

MiN  Roed-upstrsem  side  

•113 
•122 

OWwfck  Road-upstream  side _ 

Interstate  78— upstream  side 

•146 
•159 

Upelream  side  ot  dem  neer  Rockaway  Road 

Upe»eem  corporate  limits _ 

Confluence  with  Rockaway  Creak 

•182 
•201 
•124 

U.S.  Route  22— upstream  skte „ 

Cuahetunk  Lake  Dam— upstream  skte 

•128 
•143 

Upelreem  side  ol  Access  Road  upakaam  o(  Cuahe- 
tunk Lake. 

Mountain  Road— upstream  SKte 

Upelream  corporate  limits 

•146 

•158 
•173 

Do«na»eam  corporate  kmrts „ _ 

County  Line  Road — upstream  skte 

•94 
•99 

RkJge  Roed— upstream  side 

Coddington  Roed— upstreem  side...._ 

Approxiraately  400  taet  duwna»eaiii  of  Pulaaki  Road 

Downstream  corporate  limrts 

•119 

•133 

•158 

'86 

CeniervWe  Roed— iipstreem  side 

•103 

Downstreem   side   of    Ptnebank'  Road— downstream 

crossing 
Upelreem  side  of  Holland  Brook  Road— downstreem 

croeamg. 
Upelream  skte  ol  dem  downstream  of  Holtotd  Brook 

Road— 2nd  crossing 
Upstreem    side   of    Honand    Brook    Roed— upstream 

croesmg. 
Upstreem  sKte  of  Access  Roed  upstream  of  HoHand 

Brook  Roed— upstreem  crossing. 
Downstream  skte  of  Access  Roed  downstream  of 

Whitehouse  Road 
Downstream  corporate  bmits 

•125 
•134 
•142 
•149 
•158 
•181 
•95 

OW  Yor*  Road— upstream  side _ 

U.S.  Route  202— downstream  side „_      .... 

Downstream  corporate  limrts _ „ 

Higginsvilte  Roed— upstream  side „... 

•101 

•104 

•87 

•93 

TrtMary  A  to  the  Soutfi  Branch 
Rantan  River 

Main  Street— upstream  side , 

U.S.  Route  202— downstream  skte 

•99 

"103 

MMRTMd 

Upstreem  side  of  CONHAIL  second  crossing 

Stete  Route  523— <»own8treem  skte 

•108 

•111 
•115 

Confluence  wilh  South  Branch  Rantan  River 

•106 

CONRAIL  culverl— upstream  side 

•115 

Apprommatety  1  mile  upstreem  of  CONHAIL  culvert 

Barley  Stteal  Road — upstream  sids 

•131 
•155 

»*|»  •*«*  to  in«p«*on  «  1h«  Re««ivto.  To««i*ip  Munwp*  BuWn^ 

Nmt  UuHeo 

WBege  o«  Bosque  Fam*  Vatenda  Coioity  (FEMA- 
6356) 

ion  M  vaage  HM.  1455  Weti  Boeque  Loop.  Boaque  Fan 

Rio  Grande  (Eatt  Ovart>ank) 

Approiimately  450  feet  south  of  the  interseclkMi  ol 

Cottonwood  and  West  Bosque  Loop. 
Approximately  100  teet  north  of  the  intersection  of 

West  Bosque  Loop  and  Widow  Trail. 
Appronmately   100  teet  north  of  the  mterseclion  of 

Otero  Drain  and  Ncnh  Bosque  Loop 

•4.861 
•4.865 
•4.867 

t*m»  » itM**  to  «wpect 

na.  New  Meioco  87042. 

Nw«Vo«k.    _           

Oreennlte.  tovm.  Orange  County  (Docket  No .  FEMA- 

Rulgara  Creek _ 

At  downstream  corporate  ImNa _ 

Logtown  Road  (downstream  aide) _ 

•657 
•767 

Dem  (upstreem  side)    

•784 

1 

Mmisink  Turnpike  (upstream  side* 

•820 

Mapa  a  aiahla  to  Mspecinn  at  the  Town  Hal.  Middletown.  New  rork 


Federal  Register  /  Vol.  49,  No.  233  /  Monday.  December  3.  1984  /  Rules  and  Regulations       47249 


Slate 


New  Yofk.. 


Oty /town/county 


KlrWand.  town.  Onakla  County  (FEMA  Dockal  No. 
6614) 


Source  of  floodmg 


Oriskany  Creak.. 


White  Oeek .... 

Turkey  Creek.. 
Maps  availabte  lor  mspectwn  at  the  Town  Cterks  Office,  »>oet  Offk»  BuMkig.  Clinton,  New  York. 


St.  Mary's  Bnjok.. 


Localton 


Upstream  of  dam ~~ 

UlJStream  Norton  Avenue 

At  confkience  of  White  Creak.. 


Upstreem  Stete  Route  12B 

Upstreem  Dugway  Road 

Appronmately     9    mite  upstream   of   confluence   of 

Turkey  Creek 
Approximately  100   upstream  of  uoatraam  corporate 


Confluence  with  Onskany  Creek.. 
Upstream  Kirkland  Avenue  ...._- 
Downstream  Norton  Averxw .. 


Confluence  with  Onekeny  Creek. 

Upskaam skte  Grant  Road - -... 

Appnadmetefy  64  inite  upstream  Gfant  Road- 
Confluence  with  Onskany  Cteeli 

Upstreem  face  Pege  Road 


•504 

•527 
•564 
•600 

•628 

•651 
•684 

•730 

•528 
•535 
•564 
•600 
•632 
•887 
•666 


New  York.. 


Lafayette,  town.  Onondaga  County  (FEMA  Dockal  No. 
8614) 


Butter rnA  Creak... 


Onondaga  Creek .. 


Kennedy  Creak.. 


Cascades  Creek.. 


Upabaam  of  dam — 

Upstream  of  Smith  Road — 

Upetream  side  o*  Apuke  Road  (downabeam  ctaesin0). 

Upebaam  of  Cohon  Road „ 

Upebewn  skte  of  U  S.  Route  20 

Upsbeam  skte  of  Gates  Road . 

Upstreem  corporate  I 


Approximately  2.200  Mat  duwnatraam  d  Tuiy  Farma 

Road. 

Upstream  of  N«hols  Road 

UpiUaam  corporate  limite -•—-■■■ 

Approximatety   1.400  teal  downabeam  ol  teMratHe 

Route  81. 

Upsbeam  of  US  Route  11 _ 

Upsbeam  skte  of  Senbnel  Heighte  Road 

Approximately  2.950  teet  upebeam  ol  Sanlnal  llal||IM 

Road. 

Confluence  with  Butternut  Creek 

Upsbeam  of  Gaiee  Road - 

Approxknately  4.100  teal  upabaam  ol  Oaifc  Hoiow 

Road. 


Mi«is  availabte  to  mapectnn  at  the  Town  Officas.  Route  20.  Lafayette.  New  York. 


New  Yortt.. 


MkMnk.  town.  Oanga  County  (FEMA  Docket  No.  |  WaMuN  River. 
6614). 


Downstream  corporate  Imite.. 


Approximately  2  5  mites  upebeam  o«  Pbte  tetend  Tan- 


Downsbeam  skte  ol  CM  CRy  Road  Bridge 

Upsbeam  corporate  limite 

Confluence  with  the  WalMI  River -. 

Approxknetely  10  mite  upebeam  ol 
toe  Waikm  River. 

Cwter  Roed  bridge  (upebeem  side) 

Rklgebury  Road  bridge  (upebeem  sxte) 

County  Route  22  bndge  (ivebeem  skte). 

Fordtea  Road  bndge  (upebeem  side) ~. 

Pine  Island  Turnpike  bridge  (upsbeam  side).- 

LangWz  Road  bridge  (upebeam  skte) 

Watertoo  Road  bridge  (upebeam  sxte) 

Pine  HW  Road  bridge  (upebeem  skte) — 

Goodridge  Roed  bndge  (upebeem  skte) 

Mandys  Roed  bndge  (upstreem  sxte) 


Maps  avaitebto  to  mapecbon  at  toe  Cterti's  OffKe.  the  Bulkkng  Inspectors  Off«e,  and  the  Ptenmng  Board  Chakmans  Office 


New  York.. 


Rhtoebeek.  vWege.  Dulcheaa  Counly  (FEMA  Docket 
No  6599) 


Rhktebeck  KiN.. 
Maps  avaitebto  to  mspectton  at  toe  Town  Cterti  s  Olfloe.  ViNage  Halt,  76  East  Marttet  Sbeet.  Rhmebeeh.  New  York. 


Downstreem  uxpoiate  Imlte.. 
US  Route 9  (upsbeam t 


Parsontige  Street  (upebeam  skte).. 

Upstream  corporate  kmite — 

Downsbeam  corporate  kmite.. 


Approximately  200'  upsbeam  of  U.S.  RoiM  9.. 


New  York.. 


Sew.  U>wn.  Allegany  County  (FEMA  Docket  No  6586) 


\jefteaee  Hiver . 


Dfimmar  Brook.. 


Al  dowrwtroam  corporate  kmite _ 

Upstream  Knight  Cntk  Road — — .. ■■■■. 

2.000  feel  upstream  of  confluence  ol  Varxtermart 

Creek  

6.600  feel   downsbe«n   of  .confluence  ol   Brtmmer 

Brook. 

Upsbeam  corporate  kmite 

At  confluence  wito  Genesee  River 

At  lirst  upebeem  corporate  kmite — 


•607 
•642 
•883 
•740 
•821 
•064 
•896 
•961 
•505 

•530 

•S67 

•1.004 

•1.019 
•1.046 
•1.086 

•8T0 

•816 

•1,003 


•367 
•368 


•390 
•367 
•3B3 

•418 
•446 
•453 
•457 
•468 
•467 
•480 
•S29 

S67 
•622 

867 


•130 
•160 

•laa 

•194 
•140 
•146 


•1,427 
•1.448 
•1,452 

•1,466 

•1.478 
•1,475 
•1.4)M 
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!■' 


Cily/toi«n/coun(y 


Sourc9  of  Roocfcng 


KnigMCrMk.. 


Location 


Vandsrmafli  Cfevk . 


CMIananga  CiMk .. 


Coomseton  Craek. 
lor  mapeckon  M  Iha  Toi«b  Offioaa.  Latwport  RoM.  SuMvan.  Naw  Vork. 


Oneida  Latta 

Canaaaragi  Craak... 


'  Vork  . 


WawayaiiOa.    kjion.    Orange    County    (Oockai    No. 

I      FEMA-«604| 


WaWuN  River... 


Rutgers  Creak.. 


lor  (lapactnn  at  the  To«m  Hal.  RicMiufy  HM  Ro«L  State  Hill. 


Near  York. 


I  York.. 


WelSMRe.  kMm.  ASegany  County  (FEMA  Docket  No  !  Braniner  BrooT 
6581) 


Chorunda  Creek  . 
Oyka  Creek 


Genesoo  Rwar.. 


Wightman  HoNow  Creek 


2.370  leal  do<«ns»eam  o<  doamalraam  crossing  ol 

Petroka  Road 
300  leet  upstream  o)  downsiream  crossing  ol  Patrota 

Road 

800  leet  downstream  ol  Yeager  Hill  Road 

950  leet  upstream  ol  upstreem  Petroka  Road  crossing.. 

At  confloence  with  Genesee  River  

Downsiream  side  ol  second  cossing  ol  KmgM  Creek 

Road 
D6wnstream  SHie  ol   mird   crossing  ol  Knight  Creek 

Road 
3.250  leet  upstream  ol  Itiwd  crossing  ol  Knight  Creek 

Road 

At  confluence  with  Genesee  Rivar 

Downstream  side  ol  first  crossing  of  Vandermark  Road . 
Downstream  vde  ol  second  crossing  ol  Vandermark 

Road 


#Dapthin 

leet  above 

ground 

'Elevation 

m  leet 

(NGVD) 


Confkience  with  Oneida  Lake  

Approximaleiv  ISO  upstream  ol  Stale  Route  31 

Oxtiow  Road  (upstream  side) 

Peck  Road  (upstream  sKla) 

Appronmateiy  1 50  upstream  of  Fyler  SettlemenI  Road 
Interslate  Roule  90  (upstream  sidei 

Kirkviiie  Road  (upstream  side) 

Hoags  Road  (upstream  side)        _ 

Bokvar  Road  (upstream  side)    __ _ 

CONHAIL  (upstream  side)  .......'.. 

Old  Ene  Canaj  (upstream  side) 

Downstream  corporate  limits  with  ViRaga  Ol  Oiitleo- 

ango 
Upstream  corporate  iirmts  with  Village  ol  Chitlenango  .. 

Dike  Road  (uostream  sidei _ 

Upstreem  side  ol  bridge  abutmenta _ 

Most  upsieam  corporate  krmts _. 

Entire  shoreline , 

Conttuence  with  Onoida  Lake... _.„ 

State  Route  31  (upstream  side) „„ 

Tag  Road  (upstream  side) _ 

Appro)'lmate^  400  upstream  ol  interstate  Route  90 

New  Boston  Road  (upstream  side) 

CONRAIL  (upstream  side)  

Harsh  Road  (upstream  side) _ 

Okl  Ene  Canal  (upstream  side) 

Stale  Routes  5  and  13  (upstream  side).. „_ 

Confluence  wiin  Canaseraga  Creak _ _..j 

Upstream  corporate  kmits ] 


At  downstream  corporate  kmits  „... 

Approximately  1  mHe  upstream  of  dowi'iiaawii  ewpo- 
rate  kfmts 

Upstream  side  ol  Maple  Avenue 

ApproKimately  86  mite  downstream  ol  Lomiar  Road 

At  Lower  Road 

Upstream  side  of  Carter  Road ...._ „ 

Upatraam  side  of  Ridgebory  Road 

Upatraam  side  of  State  Route  284 


At  downstream  corporate  limits 

Upstream  side  of  Ptmips  Road 

Approximately  500  (eel  upstream  State  Route  417 

Upstream  corporate  limita 

At  confluence  with  Ganasaa  Rtvar 

Upalraam  tida  ol  Stale  Roula  19 

At  >4)ateam  corporate  kmiti _..„ 

Al  downstream  corporate  kmits 

Upstream  side  ol  State  Route  417 _..„ „ 

Upalraam  side  ol  CONRAIL 

Upalraam  side  ol  wiaiama  Grona  Road ."ZZ 

ApproKimaleiy  0  45  mile  upstream  ol  WWiaiiia  QrO¥e 

Road 

Al  downstream  corporate  kmits „ 

At   downstream   corporate   bmita   for   tht   VNIage   ol 

WeHsviUe 
Al  upstream  corporate  limits  for  the  Vilage  of  Wells- 


Upstream  side  ol  Weidnck  Road 

At  confluence  of  Chenur>do  Craak.... 

At  upstream  corporate  limits 

At  conWuanca  with  Dyke  Creek 


Dtwnaliaam  axle  ol  Stale  Route  417..... 
!  400  feat  upalraam  ol  first  crosaing 
'     HoHow  Road   . 


of   Wtghtmsn 


•1,706 

•1,760 

•1.830 
•1.870 
•1.436 
•1.4r0 

•1  505 

1.534 

1,448 
1,520 
'.566 


*S73 
'385 

•391 
*396 
•399 
•401 
•404 
'406 
•414 
•417 
•430 
•435 

•484 
•501 
•536 
•548 
•373 
•373 
•378 
•392 
•397 
•  12 
•417 
•420 
•430 
•460 
*38S 
•386 


'386 
•368 

•382 
•387 
•398 
•418 
•449 
•450 


•1.493 
•1,510 
•1.590 
•1.706 
•1.518 
•1.541 
•1.561 
•1.505 
•1.514 
•1,524 
•1,546 
•1.553 

•1.478 
•1,486 

•1.499 

•1,515 
•1,518 
•1.521 
•1,528 
•1.S50 
•1.610 
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Ctty /(own/county 


Upstream    side    of    second   crossing   ol    Wightman 

HoltowRoad 
Approximately  0.43  mite  upstream  of  second  croaaing 

of  Wightman  Hollow  Road. 


Maps  avaHaUe  tor  inapactnn  at  the  Municipal  BuMmg.  Main  Street.  Wellsvtile.  New  York. 


North  Carokna.. 


Town  ot  Andrews,  Cherokee  County  (Docket  No. 
FEMA-6599) 


Maps  availat>le  for  inspectnn  at  the  Town  HaN,  Andrews,  North  Carolina. 


Valley  Riyar., 


Tatham  Creek .. 


About  0.22  mile  downstream  from  OM  Route  19-129.. 

Just  downstream  of  OW  Route  19-129 

Juat  upsteam  ol  OM  Route  19-129 

About  0.16  mle  upstream  of  Tatham  Gap  Road 

Mouth  at  Valley  River 

Just  downsueam  ol  OW  Roula  19-129 — -. 


North  CaittKna.. 


Town  ol 
6604) 


Atlantic  Baac^  Carteret  County  (FEMA- 


Bogua  Sound 
Maps  available  lor  inspection  at  Buikkng  Inspector's  Oflica,  Town  HaH.  Salter  Patch  Road,  Atlantic  Beach.  North  Carokna  28512 


Interaactkin   of   East   Broadwalk   Street   and   Sotrth 

Greenville  Avenue. 
Approximately  400  leet  south  of  the  intersection  d 

West  Atlantic  Boulevard  and  Charlotle  Avenue. 
Interaeckon  of  State  Highway  58  and  Brooks  Avenue.... 


North  Caiolina- 


Unncorporaled  Areas  ol  Cumhuii  County  (Docket  No. 
FEMA  6614) 


Atlanlic  Ocean., 


Atlantic  Ocean/ Albermarie  Sound.. 


Atlantic  Ocean.'Alt>emarle  Sound/ 
North  River. 


Atlantic  Ocaan/Cumtuck  Sound 


About  500  laat  east  of  SandMdlar  Road  (extended). 

1 .2  miles  south  of  Aneimne  Road. 
Near   intersection   of    Sandfiddler    Road   and   Carter 

Road 
About  300  feet  east  of  intersection  of  Ocean  Trail  and 

Shad  Street 
Alxiut  300  feet  east  of  Ocean  Trail  and  2  miles  south 

ol  Shad  Street. 
From  2.650  leet  north  ol  inters«ctk>n  ol  Sandfiddler 

Road  and  Pompand  Lane  to  atxxil  4  500  leet  south 

and  1.600  leet  east  of  Sandfiddler  Road  at  Anemo- 
ne Road. 
Just  landward  of  shorekne  from  about  1.3  mtes  north 

of  intersection  ol  Ocean  Way  and  Ocean  Trail  to 

about  350  leet  east  of  Ocean  Trail  at  southern 

county  boundary. 
Akxig  ahoraine  from  about  15  miles  north  ol  Ocean 

Way  to  aouthem  county  boundary 
Just  larvlward  of  stioraline  from  about  1  5  rmles  north 

ol  Ocean  Way  to  about  500  leet  south  ol  Coral 

Lane 
Atong   shoreline  from   northern  county  boundary  to 

about  1  5  miles  north  of  Ocean  Way 
About  04  mila  west  ol  mtersectnn  M  US  Route  156 

and  Snows  Lane 
About  1,200  leet  west  of  intersection  of  US.  Route 

158  and  SR  1100. 
Atong  shorekne  from  point  west  ol  intersection  of 

Snows  Lane  and  US  Route  156  to  US  Route  158 

bridge  over  Cumtuck  Sound 
Ator^  shoreline  of  North  River  and  Indnntown  Creek 

•rom  about  1  5  miles  upstreem  of  Taylors  Bay  to 

US  Route  158 

At  the  mlersection  of  NC  34  and  NC  168 

Atong  stKxeline  from  about  2.400  feel  sou*  Irom 

mouth  of  Lutz  Oeek  to  atxjut  1  5  miles  norttiwest  ol 

mouth  of  Taylors  Bay 
Atong  shorekne  from  point  west  of  intersection  of 

Snows  Lane  and  US   RouM  158  to  about  2.400 

leet  south  from  mouth  of  Lutz  Oeek. 
About  1  nme  north  ot  mlersection  of  SR  1 135  and  SR 

1136 
About  OS  mila  east  of  mioraection  ol  NC  3  and  SR 

1131. 
Landward  of  seawalls  along  stxiretme  from  just  east  of 

SR  1158  to  about  1.000  feet  north  ol  SR  1159 
Atxjut  0 5  mile  nortt>easi  of  intersection  ol  US  Route 

156  and  NC  3 
About  0  7  mile  west  ol  intersection  of  Canar  Road  and 

Ocean  Pearl  Road. 
About  1  mile  northwest  of  Teaman  Drive  Mt  landward 

ol  shorekne  at  Parkers  Bay 
At  the  mlersection  of  Swan  Okra  and  SR  1245  (on 

Bell  island) 
Atong  NC  168  and  about  OS  mke  southeast  ol  inlar- 

aaction  ol  NC  166  and  SR  1246 

Along  NC  615  near  Back  Bay 

Al  imaraection  of  SR  1301  and  SR  1236 

About  2.2O0  feet  atong  Bnimlay  Road  aaat  ol  Ha 

mtataaclion  with  NC  615 
Atong  southern  shorekne  from  aouthaactem  «p  d 

Knotts  Island  to  about  2  nktaa  north  ol  Live  Oak 

Podl, 
At  imersectnn  of  SR  1248  and  SR  1249 ~. 


•1,660 
•1.726 


•1,719 
•1,719 
•1.730 
•1.772 
•1.772 
•1,797 


•10 

•14 

•7 


•9 

•9 
•9 
•9 

•10 


•12 

•12 

•13 
•8 
•8 

•10 
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Gty/lo«n/county 


Sourtaof  flooding 


«»•  CuniBjck  County  CouKiouM.  CUiikjck.  Nonh  Cvolia. 


Jam,  d  EiMnU  Wi;  CwImi  CnaHy  (DoHm  No. 
FEItM-6604). 


AOMic  OcMn/Bogu*  Soini.. 


Atlantic  Ocaan.. 


Locaton 


•or  inaiMcten  al  ttw  To«m  Ha«.  Roma  1.  EmaMd  MM.  North  Carolna. 


North  Cafoftna.. 


loum  o«  Initan  Beacti.  Canaral  Countv  (Doctial  No 
FEMA-e604) 


>  ■>  *»  Toon  Hal.  Mkn  Oaach.  Nortn  Cwo«na. 


Atlantic  Ocaan _ 

Atlantic  Ocean/Bogue  Sound 


Along  Watistw  Craah.  about  4.100  laal  upstream  d 

tm  tnoutti 
At  Ida  Maraaction  ot  Walnut  Mand  Bouiawd  and 

KalarLana 
Along  8Mn^  Ltntng  CrmH  |uat  downstream  o«  SR 

1222 
From  Deal  Wand  at  norViam  county  txxirKlary  along 

aasiam  shorekne  lo  south  end  o«  Bsaalay  Bay. 

In  the  eree  o1  Capaias  Creek  on  Knotts  lal«id 

Along   weelem    shoreline    Irom   one    mile   south   ol 

Dome's  Bay  to  mouth  ol  Nonhwesl  River 
Along  aaatam  shoreline  Irom  south  end  o«  Baesley 

Bay  lo  soiAham  county  boundary  (atxxjt  4000  leal 

mat  o«  Ocean  Trail) 

At  imeisaLliuii  ol  SR  1251  and  SR  1253 

At  mssiaaciiuii  a<  New  Beach  Road  wid  U.&  Roula 

158 
About  O.B  mMa  eaat  ol  intarsection  o<  US  Route  15S 

andSR  1116 
About  0.25  mlla  east  o«  imeraection  ol  U.S.  Route  156 

andSR  1111. 
Along  aaitain  shorelne  ol  Knotts  Island  (Sinvaon 

Nack)  Irom  norttiem  county  boundary  to  southeast- 
am  tip  o«  island 
Along  western  shorslina  Irom  mouth  of  Webster  Creek 

to  one  mile  south  ol  Dowdy's  Bay 
Along  western  shoreline  horn  US   Route  158  bridge 

over  Currituck  Sound  lo  fnouth  ol  Webster  Creek. 
Along  western  shorekne  ol  North  Landing  River  Irom 

nothem  county  boundary  to  Troublesome  Pomt 


Along  northam  shoreline  (rem  aaitam  corporate  Imlts 

to  iMh  Street 
Along  northern  shoreline  from   19th  Street  to  Kelly 

Una. 
AboU  ISO  leal  south  ol  intarsection  ol  Sound  diva 

and  East  View  Drive 
Along  northern  shorekne  from  Kelly  Lane  to  OU  Ferry 

Road 
At  the  intersection  ol  Coast  Guard  Road  and  Reed 

Drive. 
Along   northern   shorekne   from   Old   Ferry   Road  to 

about   600   feat   northeast   of   the   intersection   of 

Coast  Guard  Road  and  Bay  Court 

At  Channel  Drive  Cul-de-sac _ 

Al  the  intersection  of  EmeraW  Drive  and  the  northern 

corporate  Imts. 
About  100  leet  north  of  southern  shorekne  horn  the 

eastern  corporate  limits  to  about  200  feet  west  ol 

1st  Street 
About  100  tael  south  of  intersection  of  2nd  Street  and 

Ocean  Drive. 
About  150  teat  north  of  southern  shorekne.  just  east 

of  Bogue  Inlet  Dnve 

Just  east  of  Surf  Scooter  Court  cul-de-aac 

Al  Catamarsn  Court  cul-de-sac 

Al  the  mtersectioo  of  Channel  Drive  and  Station  Street.. 
About  150  feet  north  of  southern  shorekne  just  west 

of  Bogue  kHet  Drive 
Along  the  southern  shorekne  from  eastern  corporate 

Nrmts   to    the   ntersectnn   of    West   Summerplaca 

Circle  and  Ocean  Drive. 
Along  the  southern  shorekne  from  the  mtersacton  ol 

Fawn  Drive  and  Ocaan  Dnve  to  the  western  corpo- 
rate nrmts. 
Along  Itie  southern  shorekne  from  the  intersection  ol 

West  Sommerpiace  Circle  and  Ocean  Dnve  to  Itia 

intersection  of  Fawn  Dnve  and  Ocean  Dnve 


About  too  feat  north  of  southern  ahoralna  (both  land 
tracts) 

Along  southern  s.*iorekne  (both  land  tracts) 

Along  northern  shoreline  of  the  eestem  land  liact  ol 


Along  northern  shorekne  of  the  western  land  tract  ol 


North  CwoiM.. 


Oly  0«  JackaonnWa.  Onatow  County  (FEMA-6604)         !  Bnck  KUn  Branch 


Bnnson  Creek 

Burnt  House  Branch .. 


Approximately  200  feet  downstream  of  Stete  llighww 

24 

Just  upstream  of  SUte  Higfiway  24 

Just  downstream  of  Seaboard  Coaatkne  RaHroad 

Just  downstream  ol  US.  Highway  17 _ 

Appro«imaiely  50  feet  downstream  ol  Hvoalt  Straal 


#Depthln 

leet  above 

ground. 

*  Elevation 

m  teat 

(NGVO) 


•6 
•6 
•6 
•• 

•• 

•7 


•7 
•7 

•7 

•7 

•7 

•8 
•9 
•9 


•8 
•9 
•9 
•9 
•10 


•12 
•12 


•12 

•12 

•12 
•12 
•12 
•13 

•16 
•16 
•17 


•11 


•1« 
•6 


•7 


•24 

•14 
•5 

•8 

•10 


Cily/town/county 


Sandy  Run 

Scales  Creek 

SocoaCiaak 

Mm»  av«tebte  tar  mapadien  al  CKy  HA  >1t  Johnaen  Boute»ai»  Jaeksen»aia.  North  Carolna  28540. 


Source  ol  flooding 


Doley's  Branch 

Litlte  Oteak — 

Tributaiy 


Northeast  Creak 

Northeast  Creek 


Trtbutwy.. 


Locabon 


Just 


Just 


Jual 


upstreem  of  Oewitt  Street 

upsMam  ol  Gum  Bunch  Road  ____ 

downilieem  of  Decatur  Road , 

downsiraeni  of  Soum  Oma 

dewnitraam  of  Doris  Avenue 

upstream  of  Gum  Brarwh  Road 

upstream  of  Forest  Grove  Avenue 

1000  teal  vtmmtn  ol  OasMI 

upatream  o4  Old  Bridge  S^eec...... 

i^atoaam  ol  Pna  Qiean  Roari 

doemafream  ol  OotfUand  Asm — 

downstream  of  Country  CUb  Oriwa 

upatream  of  Onslow  D&i» 

downstream  of  Ben  Fork  Road 

upstream  of  State  Higlmray  24 „. 

upstream  of  Camp  Letuna  Railroad 

downstream  ol  Bam  Street __- 

upstreem  of  Bam  Street 


#Deplhin 

leei  above 

ground. 

•Etevakon 

in  teal 

(NGVOt 


Carolina 


r  County  (FEMA-6604) 


Bear  Den  Branch.. 
Bin  Branch 


ONak._ 
Burgaw  Creek. 


Buxton  Branch.. 
CoKins  Creek. .. 

Crooked  Run 

Doctors  Creek.. 
Dry  Brsrich  


Gurtords  Branch 

Horse  Branch 

Horse  Branch  Titaury - 
Jones  Creek 


Lewis  Creak. 
Long  Creak... 


Mooies  Creek . 


Mulben>  Branch 

N  E  Cape  Fear  River ., 


Rileys  Creek 

Rocfcfish  Creek .. 


SHIs  Creak  Tiibutary  No.  1.. 
SHIS  Creek  Tributary  No.  1  . 


Tayloi  Branch.. 


Toci^atxw 

Atlantic  Ocean.. 


Topsail  Sound.. 


Just  downstream  ol  US.  Highway  42._ 

Approximately  500  feet  downs* earn  ol  State  Ikglwuay 

Just  upstream  of  State  Highway  53 —_.,,. 

Jual  dpwnaaeam  of  Slate  Read  1001 , 

Jual  upatraani  o«  State  Road  1302 

Jual  upatream  ol  Stete  Road  1211 . 


Juat  downstream  of  State  Road  ISOO - 

Just  upstream  ol  the  Seaboard  Coast  Una  Rairoad . 

Just  downsltewn  of  U.S  lli^w^  421 

Just  upstreem  of  State  Road  llOO. 

Jual  downstream  of  SUM  Road  1201 

Just  upstream  ol  State  Road  1332.-.. 
Just  downstream  of  SUte  Road  1319.. 


Jual  downstream  of  State  Road  1304 

Jual  downstrewTi  of  U.S.  Highway  421... 

Just  downstream  of  Old  Bugaw  Road  (SR  1400).. 

Jual  upatream  o«  State  Road  1945 

Jual  upatream  ol  State  Route  1339 

JuM  duwilieam  of  Stete  Road  134S -. 


Just  downstream  of  Lake  Ann  0am.. 
Approximatety  400  feet  upstream  ol  Htm  Ann  Dam . 
Just  downstream  of  State  Road  1201 _ 

Just  ufistream  of  NC  117. 


Just  downstream  o«  State  Highway  210 

Just  downstream  of  State  Road  1128 

Jual  upatream  of  State  Highway  53 - 

Jual  downstream  of  North  Carolina  Highway  210 
Appnndmalely  5,000  teat  upstream  ol  US 

421. 

Just  downstream  of  State  Highway  210 - 

Just  upstream  of  State  Highway  53 __ 

At  Croons  Bndge  Road  (SR  1318) __ 

Approximately  1.700  leet  south  of  the  intersaction  ot 

NC  210  and  OM  Burgaw  Road 
Approximately    1.400   feet   downstream  ol  Propoaad 

Interstate  Higtiway  40. 

Just  upstream  of  State  Road  1324 

Just  downstream  of  SttW  Road  1325 

Approximately  450  leet  Juwiistieam  gl  State  Road 

1328 

Juat  downstream  of  a  Private  Dam 

Just  upstream  of  a  Private  Dam — 

Just  downstreem  of  State  Road  1207..... 

Approximately  1.000  feel  south  ol  Vw  nteraection  a< 

SR  1603  end  SR  1582 

Intersection  of  SR  1561  and  SR  1563 

Intersecbon  of  Sound  View  Onve-and  Fainoay  Drive 


Maps  avwiabte  for  inspection  at  Admmisttative  Bukding,  Burgaw.  North  Carolina  28425. 


North  CaroNna.. 


Town  of  Pine  KnoM  Shores.  Canerai  County  (FEMA- 
6604) 


Atlantic  Ocaan .. 
Bogue  Sound... 


Along 


Along  aliorakna  81 
10.000 


tealaiaaial  Paw  Knol  Boulevard 


•12 
•23 

•11 
•18 
•12 
•19 
•13 
•18 
•7 
•14 
•15 
•22 
•11 
•25 
•11 
•24 
•12 
•15 


•47 

•39 


•53 

•80 
•85 
•20 
•36 
•46 
•50 
•«3 
•81 
•64 
•51 
•51 
•22 
•39 
•51 
•42 
•53 
•60 
•66 
•27 
•10 
•29 
•66 
•14 
•60 

•17 
•20 
•24 
•12 

•26 

•51 
•66 
•60 

•47 
•51 
•58 

•12 

•8 

•10 


•14 


•7 

•6 


Maps  avwiabie  for  mspeclion  at  Town  HM.  Pin*  KncM  Ooutevard.  Atlantic  Beech.  North  Carolina  28512. 


Town  ol  Sun  C»f.  Pender  County  IFEMA-6804) 


Adantic  Ocean.. 


Topaal  Sound.. 


Along  shoreline .. 


100  teat  aouVi  ol  (ntaraactna  ol  Hia- 

pMUote  Lane  «  Nonh  Carolna  lk»«if  SO. 
Approximately  550  feet  aou»  d  iaarsaclion  ol  New 

River  Drive  *  Pender  Avenue. 
Al  the  mteraeclwn  ol  New  River  Ortva  «  Pander 

Avenue. 
At  the  mtarisaction  ol  Topsal  Drive  A  Roland  Avenue... 


•18 
•11 

•11 

•7 

•• 
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sw* 


CNy /town/county 


Sourc*  ol  flooding 


Locslfon 


moi  tva«abto  lor  Inipadian  al  Toan  HM.  North  Nm>  Mmt  Ohm.  Surf  Oly.  NorV)  Carokna  28445. 


Approximately  600  fM(  north  of  intwsacbon  of  Hit- 
pano  Lane  A  North  Carolina  Highway  SO 


#Oapthin 

laal  above 

orourxl. 

•Elevation 

miaet 

(NGVO) 


Nonh  Cvoins.. 


Tom  of  Topaal  BaMK  Pmtdm  Counly  (FEMA-ae04). 


Atlanlk:  Ocaw.. 


Topaa*  Sotnt _ 

lor  kapadian  m  Tom  HA  820  Soult  Andaraon  Boulevard.  Topaal  Baach.  North  CwoirMi  28445. 


Along  ihoiafcia  al  mw  Driva  (axtaridad) 

Along  ihore«ne  at  Barwicli  Avarwe  (enlended).. 
Along  ihorelina  at  Sunset  Avenue 


OND- 


Na  FEMA-6ei4). 


of  Champaign  Counly  (Oodiel 


Lee  Creek.. 


Gravea  Creak.. 


(ktwea  Oraek  Trfeutvy  F.. 
Dugan  Rwi 


(Xigan  Run  Trfbutary  B 

tar  inapacten  al  Oie  County  ConNnsaoner'*  OMca.  Champaign  Counly  Courthouaa,  Urtwia.  ONo. 


About  0  5  mne  dowr^stream  ol  Township  Road  39  (at 
county  boundary) 

About  200  leal  upMream  ol  State  Route  29 

About  1.2S  milea  downstream  ol  Growl  Road 

Juat  downstream  ol  Crowl  Road  

Just  upstream  ol  Crowl  Road 

About  C  55  mile  upsteam  ol  Slate  Route  245... _ 

About  0  5  rmla  downstream  ol  Crowl  Road 


About  200  laet  upalream  ol  Crowl  Road . 

About  550  leet  downstream  d  Muzzys  Road 

Just  downstream  of  Conral  (near  Jackson  H«  Road).. 

Ant  upstream  ol  ConraH  (near  Jackson  Hi*  Road) 

About  0.56  mile  upstream  ol  State  Route  714 

Almoulh 

Just  downstream  of  State  Route  7t4 


ONo. 


Oly  d  HamMon,  Bullar  Counly  (Docket  No.  FEMA- 


Qrsat  Mann  niwar 


About  3.5  miles  downatraam  ol  Pershing  Skeal.. 


OHO 


CKy   ol   Oaaanca.    Oefianoa  Counly   (Docket   No. 


FEMA-ae04). 

Auglaiza  River.. 
lor  Inapaclion  at  *•  Oly  Enghaar'a  Otfloa.  Oly  County  Bulking.  Deflanca,  Oho. 


AbO(M  0.36  mila  downstream  of  Domersville  road.. 


About  1.1  miles  upstream  ol  Nortak  Southern  Railway . 

Al  mouth _ __ _ _. 

AboiM  0.93  mile  i«elream  ol  Jelleraen  SMet „ 


ONo.. 


Oty  of  Napolaarx  Henry  County  (Docket  No,  FEMA- 


6604. 


Maumee  River.. 


•  lor  mapadkin  at  the  Mjrtdpal  BuMng.  255  Riverview  Avenue.  N«>ok>on.  Ohto. 


About  1.6  miles  downstream  ol  Detroit  Toledo  and 

Ironton  Raikoad. 
About  2.3  mUes  upstream  ol  Perry  Street 


OMo. 


Oty  d  Nawaik.  Licking  County  (Docket  Na  FEMA- 

tUUMM 

QOMr^ 


Licking  flivar... 


Sou«i  Folk  Lickaig  Riwar.. 
North  Fork  Licking  River.. 


r^accoon  Creek.. 


'dOQ  Pond  Run   (Downalream   ol 
COE-LPROP  Outflow) 


Log  Pond  Run  (Upstream  ol  OOE- 
LPROPOutftow) 


About  0.8  mile  downstream  «(  oonlluanoe  ol  Shawnee 
Run. 

Al  confluence  ol  South  Fork  Lickmg  River _ 

Al  coriflence  with  Lx;king  River „ 

Juat  downstream  ol  National  Onve _ 

About  0  2  mM  downstream  ol  Orchard  Stiaal 

About  0  1  rmle  upstream  ol  Orchard  Street 

At  confluence  with  Uclung  River __.. 

About  140  leet  upstream  ol  Everett  Avenue 

Juat  dowrwtream  ol  dam _ 

Juat  upstream  ol  dam _ „ 

About  31  miles  upstream  ol  Water  Wortca  Road 

At  mouth 

Just  upstream  ol  Chess*  System  railroad 

Just  upstream  ol  Norm  21  si  Street 

About  0.5  mile  upstream  of  Cheny  VaNay 
Juat  upstream  ol  Eddy  Street 


Mapa  avaiabia  tor  inapeckon  al  Oty  Hal.  40  W  Mam  S»eei.  NewwK  On«. 


Just  downstream  ol  North  2ist  Street 

About  4,800  leet  upstream  ol  North  21st  Street 

About  100  leet  downstream  ol  US,  Army  Corps  ol 

Engineers-log  Pond  Run  Diversion  Project  (COE- 

LPROP)  Outflow 
MM  upstream  ol  Goosepond  Road 


Just  downstream«l  Kmg  Road . 


OHO- 


Vlaga  of   Pnwaa.   Delaware   County   (Docket   Na 
FEMA-6604) 


Otantangy  Rivar.. 


At  downstream  corporate  Nnvta.. 
At  upalreem  corporate  limits 


Steal.  PO  B^IM^'^Sl.'oN^^Soe?  "*"■  '  "  """"^  ^*^  ''°**'  °**'  ^^  CO""**  «o  Honorable  J,  Thomas  Cantwell.  Mayor,  Village  ol  Powell.  Village  Han.  5 


MO 


•17 
•16 
•10 


•1.002 

•1.122 
•969 
•1.001 
•1.007 
•1,032 
•994 
•1.022 
•1.000 
•1.122 
•1.127 
•1.156 
•1.134 
•1.155 


•677 

•680 
•679 
•662 


•656 
•660 


•801 

•813 
•613 
•816 
•818 
•819 
•813 
•823 
•833 
•839 
•863 
•817 
•822 
•832 
•885 
•852 

•861 
•870 
•875 


•880 
•886 


•774 

•775 
N.  Liberty 


ONo- 


ol  IMeM  Uberty,  Logan  County  (Docket  No, 
FEMA-e(«4) 


Mud  Run.. 


About  2100  leet  downstreem  ol  U  S,  Route  68.. 

About  300  leet  upetream  ol  Baird  Street 

Just  downalream  ol  Sidney  Street     

Just  downstream  ol  State  Route  245 

.kisl  upstream  ol  Stale  Route  245 


•1.082 
•1,091 
•1.061 
•1.064 
•1.069 
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- 

Cily/town/ooun(y 

Source  of  lloodnQ 

1 

Location 

fDeplhin 

leal  above 

sound. 

•Elavatnn 

mieel 

(NGVD) 

« 

Atni  1400  fiMf  itfMtr^Hn  nf  f^talt  Route  7AS 

•1.089 

At  oonfluanoa  wHh  Mad  Rivar 

•1.088 

About  1300  leal  uvatraam  ol  oonfluanoe  eMi  HM 

•1.088 

Maps  available  tor  mapectnn  at  the  Village  Ha*.  West  Uberty.  Ohio, 


Oregon.. 


Atoany  (oMy).  Uw  and  Banlon  Counllea  FEMA-6614. 


tWHIamatte  Rivar „ 

Calapooia  River 

Oak  Creek 

Calapooia  River  SpM  Flow.. 
Tiuax  Creek — 


400  leet  upstream  Irom  cenlerkne  ol  Southern  Padtc 

Raikoad 

Intersection  ol  Bonnie  Street  and  I5th  Avenue _... 

10  leet  upstream  Irom  centertirte  ol  Southern  Padic 

Railroad 

90  leet  downstream  Irom  cerrtar  ol  53rd  Avenue 

10  leet  upstream  from  mod  westerly  corporate  Iknil 

croesmg 


Maps  available  for  inspectk)n  at  Planning  Dapartmenl,  127  Broadatiki,  SW,  AKMny.  Oegon, 


Perwisylvaflia . 


Allegheny,  township,  Blair  County  (FEMA  Docket  No, 
6599) 


Beaverdam  Branch  Juniata  River 


Blair  Sap  Run.. 


Burgoon  Run 

Mill  Run 

Sugar  Bun 


Brush  Run  ....„ 

GMana  Run 

Spanoar  Run.. 


Tributaiy  to  GiHana  Run... 


Maps  available  lor  inspectran  at  die  Municipal  Buikkng,  R.D.  1.  Duncanevilla,  Pennsylvania 


Rhode  Island.. 


Little  Compton.  Kmrv  Newport  County  (FEMA  Docket 
No  6599) 


Sakonnat  River.. 


Rhode  laland  Sound ,, 


Maps  available  for  inspection  at  the  Town  Oerk  s  Offica,  Town  Hak.  Little  Compton,  Rhode  Island. 


Rhode  Island  , 


New  Shoreham,  Town.  Washington  County  (FEMA 
Docket  No  6614). 


Atlantic  Ocean .. 


Approximately  15  r^iile  downstream  uuipotala 

Dowr>stream  Legisiaive  Route  07059 

Upetream  Sewage  Treatment  Plant  Road — 

Confkjance  o'-  Burgoon  Run  and  Mill  Run _ 

Confluence  w<tn  Beeverdam  Branch  Juniata  Rkrar 

Mor  downstream  corporate  limits 

Approximately  47  mile  i4>atream  ol  most  dowiiakaam 

corporate  limits. 
Second  cieeakig  corporate  kmils 


mile  upakaam  ol  Townahip  Route 


Moat  upktraam  corporate  hnita . 
Approximately    12 

368 
ConfluerKse  with  Beaverdam  Branch  Juniata  Rkrar.. 
Upalream  corporate  limita.. 


Confluence  with  Beaverdam  Branch  Juniata  River  and 

Burgoon  Run 
Approximately  75    upstream  of  upstream  corporate 


At  East  Bums  Avenue 

Upstream  Oak  Avenue _ 

Upstream  ol  filth  upetream  Acoeea  Road 

Upalraam  ol  7th  upstiaam  Aooaaa  Road -.. 

Approximately  25  mile  upstream  ol  Sugar  Run  Road.., 

Most  downstream  corporate  imils — 

Approximately   64  mie  upstream  downstream  corpo- 


Moat  upstream  corporate  IkrM ., 

Downatrsam  corporate  kmits - 

Upstream  Township  Routs  406  _ 

Approxknataly  ,53  mlc  upakaam  ToamaNp  Roula  414 

At  Lagnlakve  Road  07059 _ _ 

UpsMMn  ol  Townahip  Route  406., 
Upalream  u.$.  Route  22 

Upalream  ol  Townahip  Route  425 

Upalream  ol  4th  upstream  Aooeae  Road 

Approximately  17  mile  downalream  ol  moat  upetream 

Aocaas  Road, 
Approximately  .21   mile  upstream  ol  moat  upetream 

Access  Road, 

Downstream  corporate  tmM 

Upetream  ol  Township  Route  408. 

Approxkiwtety  ,2  mile  upsffeem  ol  U.S,  Route  22  (2nd 


2,300  leet  iiorthweet  ol  mtereedion  ol  Taytors  Lane 

and  Taykxs  Lane  souttt, 
Shorehne  approxknaMly  1.4  miea  aoulhaaal  ol  Chwch 

Point 

Shorekne  at  Taykxs  Lane  extended 

Shoreline  wproximately   1,700  leal  aouVi  d  Hardy 

Subdivwon  Road  extended. 

Shoreline  at  Hardy  Subdiv«on  Road  extended 

Shorekne  «  June  Way  exterxled -... 

500  feet  south  along  Rhode  Islend  Roed  kom  kNer- 

aactxxi  with  Penns/tvams  Road 

Shorekne  at  Sakonnat  Pomt 

Shorekne  approximately  300  led  aoulh  d  UMe  Pond 

Cove  extended. 

Shorekne  at  Ocean  Oive  extended 

Shorekne  wproximatdy  1.250  ied  north  d  Ocean 

Onve  extended, 
Shorekne  ^proximately  300  lad  south  d  Pont  Mead- 
ows extended. 


Shorekne  at  Black  Rock  Poka.. 
Shoreline  al  Southeast  PoinL.... 


•an 


•204 

•210 


•212 

•210 


•1.035 

•1.045 

•973 

•977 

•997 

•1.031 
•1.049 
•1,102 

•1,045 
•1.080 
•1,045 

•1.063 

•1.070 
•1.120 
•1.235 
•1J07 
•1.431 
•062 
••71 

•983 

•1,021 
•1,088 
•1.198 
•1.042 
•1,123 
•1.164 
•1.208 
•1.249 
•1345 

•1,456 

•1.034 
•1.000 
•1^19 


f1 
•22 


•18 
•24 


•31 
#1 


•18 
•20 


•24 

•26 


•31 


•25 
•23 
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Ctty/lown/cotfKv 


SoufC#  of  flooding 


iwK)^  Hlsnd  Sound- 


Blocli  Islani)  Sound  : 


Location 


IfOepth  m 

WW  aoow 

ground 

•fclev»tiof> 

in  te«l 

(NGVD) 


Maps  «  iimii  lor  irapKinn  m  ta  Town  Clwk  s  VaiA  Hum  StiorehMt.  Rhod*  VmA 


Shoreline  1.000  leel  northeast  cf  Southeast  Point 

Shoreline  al  Ow  Hartor  Point „ 

Shoreline  BOO  feel  soutneasi  ol  Water  Street  exterKtad 

Shoralina  at  Waier  Street  entended      

Staralna  800  )eet  nortrwesi  of  BaacA  AMnua  m- 
landed 

Shoreline  4.500  lael  souihtMBl  o«  Janys  Port. 

Shoreline  al  Jerrys  Point _ 

Shoralir>e  at  BaHs  Pomi 

Shoreline  at  Sandy  Pomt _ 

Shoreline  500  leet  south  ot  Sandy  Point 

Shoreline  ol  Great  Sat  Pond  at  Cormorant  PoW. 

Shoreline  of  Great  Salt  Porx)  at  Hams  Pomt 

Shoreline  1.000  leet  souttwest  ol  Grace  Port ■.„„ 

Shorelne  al  Cooneymos  Road  exiendad 

Shoreline  at  Southwest  Point  


I  ol  FamguL  Knoa  CoiMy  (FEMA-4604) 


r  kiapaclian  gl  Iha  Toam  Hm.  1«2eA  KngMon  Pd*.  Fvrmm.  Ta 


UHa  Turttoy  Craah I  .Mat  downstream  o«  Tutltey  Creak  Dftva  (Floodhig  M 

this  location  is  aHecied  by  backwater  from  Tarmas- 
see  River) 

Apprownalely  160  leel  upstream  ot  Virtue  Road 

Just  downstream  ot  Kingston  Pike 

North  For*  Turtiey  Craali |  Jost  upstream  ol  Kinoston  P*e 

Just  downstrea'T)  of  Gnqsby  Chapel  Road 

Turttey  Creek _ j  Approximaleiy    1 10   feet   upstream  ol  Turkey  Creak 

Onve 

Twkay  Craak. „_ I  Approximately  leo  leet  downstream  ol  Kingston  Pika... 

naaaaa  37933. 


6604) 


areas   ot   Aransas  County   (FEMA- 


i 


GuMolMvdco 


Aransas  Bay.. 


South  ot  Sar  Jose  Island  along  eastern  shorekrw 
South  ot  San  jose  Island  along  western  shoreline .. 

Along  the  southern  shoreline  ol  Mud  Island 

i  Akxig  shoreline  at  Jay  Bird  Port 

East  of  Aransas  County  Airport  along  the  i 
i  Along  eastern  shoreline  Tra*1or  Island  . 

Maaiy^la  Bay — I  Along  shoreline  ol  Roddy  Islarx) 

San  Antonio  Bay _ East  ol  Thomas  Pond  along  shorelma .. 

St  Charles  Bay |  Along  shoreline  at  Black  jack  Port  . 

South  ol  Buqentme  Dam 
Along  Shoreline  ol  Goose  Island .. 
Along  shoreline  at  Shell  Port 
Along  shoreline  al  Redtish  Port.. 
At  Swan  Lake 


•21 

•19 
•14 
•13 
•13 

•ao 

•14 
•17 
•13 
•• 
•11 
•11 
•11 
•15 

•ao 


•815 


•856 

•900 
•691 
•935 

•616 

•8/2 


•10 

•8 

•7 

•6 

•6 

•12 

•8 

•7 

•10 

•11 

•10 

•10 

•s 

•7 


City  Araneas  Pasa.  Aianaas.  ^kJ•c8s  and  San  Patncio 
Counaaa  IFEMA-6604) 


Gulf  ol  Mexico/Redtish  Bay 


Mapa  aoaMria  tar  inapadion  «  Qly  Hal.  600  Mast  Qavaland  S»eat  Aransae  Pasa.  Ta 


Intersection  o<  Highland  Aver)ue  and  Slate  Highway 

361 
Intersection    of    the   Stale 

Avenue 


Highway   35   and    Young 


•to 

•9 


178336. 


Cily  o«  Bayside.  Refugio  Coirty  (FEIilA-6604) 


Copano  Bay.. 


al  Baysria  Communiiy  BuMna  Bays<la  Texas.  76340 


...I  Along  shoreline  at  DnscoH  Ave  (extendaiA.. 
■  Along  western  sho'eline  al  Black  Point 


Taaaa.. 


Eiiaaa.  cHy.  Tarrant  County  (FtMA  Docket  No  6604) 


Little  Bear  Creek  *. 

Blessing  Brandt 

Sulphur  Branch 

Hunicana  Craak 


Stream  HC-1.. 
Boyd  Brandt.. 


•or  fetapadkin  al  the  CMy  Ho*.  Eulaaa.  Taaa. 


Approximalaly  900    upstream  of  confluence  with  Big 
Bear  Craak 

NorVi  Mam  Street  lupslream  sKla) 

At  Industnal  Boulevard „ 

At  upstea.-n  corporate  Umita _ 

Appro»imately   8.5PO    upstream    of   confluence   with 
West  Fork  Tnmty  River 

Fuller  Wiser  Road  (upstream  s.de) 

North  Mam  Street  (upstream  sKle) 

Al  downstream  corporate  limits _ „ 

At  upstream  corporate  limits 

At  downstream  corporate  kmits _ 

Marlene  Dnve  (upstream  sxle) „ 

At  upstream  corporate  limits _ 

Conlluence  with  Hurricane  Craak _ 

Kynette  Onve  (upstream) «„«..«. „ , 

Upstream  corporate  limits _.. „ 

At  downstream  corporate  limits 

State  Route  10  (upstream  side) 

Approximataty  950  upstream  ol  Villa  Road 


Texae.. 


CMy  ol  Ingleside.  San  Patncio  County  (FEMA.6604) Kinnay  Bayou.. 


Contbmad 
Kinney  Bayou  and  Corpus  Chnsti 
Say 


iJust  upstream  of  Eighth  Straal 
Just  downsiieaiii  ol  Live  Oak  Siraat 
Approximately  550  leet  weat  of  the  inlai  section  of  PM 
{      Avenue  and  FM  1060 

I 


•10 
•9 


•51 1 

•525 
•536 

•546 

•540 

•554 

•574 
•493 
•506 
•501 
•522 
•537 
•515 
•535 
•546 
•515 
•540 
•549 


•12 
•13 

•9 


Mapa  a»a*alila  tor  napadion  al  Cily  Hal.  SOt ««  San  Angaio  Siraat  Inglesida.  Texas  78362. 
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Texas.. 


Ctty/lown/ooirty 


Unincorporated  areas  ol  Matagottta  County  (FEMA- 
6614). 


Source  Of  lloodmg 


Bucks  Bayou.. 


Cadar  Lake  Craak.. 


Cottonwood  Oaek 

East  Carancahua  Creek . 


Location 


Hardeman  Slough.. 
UnnviHe  Bayou — 


Live  Oak  Creek.. 


Ties  Palacios  River.. 


Tras  Palacioa  Bay .. 


Matagorda  Bay -.. 

GuH  of  Mexico 

East  Matagorda  Bay .. 


Juat  downstream  of  an  unnamed  road  kicated  appron- 

mataly  3.600  feet  upstream  ol  the  confkjence  i«M< 

Peyton  Creek. 

Appronmataly  300  teet  dowrwtream  ol  FM  457 ._ — 

Approximatoly  400  leet  downstream  of  FM  2611 

Approximately  300  leel  downstream  of  SUta  Highway 

521. 

Just  upstream  ol  ttw  confkjonce  ol  Dry  Creak 

Appronmalely  100  leet  downstream  of  FM  2668 

Just  downstream  ol  FM  616 

Approximately  1  500  teat  downstream  d  Stale  Roula 

111. 

Just  upstream  ol  State  Highway  35 - 

Just  upstream  of  Southern  Paoftc  Ralroad _ -.. 

Just  downstream  of  Missouri  Pacific  Railroad 

Approximately  1  000  leet  downstream  of  Stale  Hi^ 

way  35 

Juat  downstream  of  S'ate  Highway  60 

Jual  upstream  ol  FM  2666  

Juat  downalream  of  the  confluence  of  Bnar  Creek _.. 

Juat  dowrtctream  ol  Stale  Highway  35.  East  Bound 

Just  downsiream  ol  the  confluence  ol  Juanita  Creek 

Just  downstream  of  Stale  Highway  35  Bridge  over 

Turtle  Creek 

At  Crab  Lake  (entire  shoieli.-ie) ..- — 

Al  Matagorda  Penmaula  Aiipott 


#Oapttiin 

leal  above 

ground. 

•Elevaaon 


in  leal 
(NOVO) 


At  confluence  ot  intracoastal  Waterway  with  Liva  Oak 
Bayou. 


•25 


•38 
•10 
•19 

•29 
•M 
•26 


•39 
•43 
•33 

•38 

•91 
42 

•19 
•24 

•36 
•14 

•10 
•10 

•11 


Maps  available  for  inspection  at  MatagonJa  County  BuiMmg  Officials  Office.  County  Coutthouaa,  Bay  City,  Texas  77414. 


Texas  City  of  Port  Aransas,  Nueces  County  (FEMA)-6604) Corpus  ChnsH  Bay 

I  I  Gulf  of  Mexico 

Maps  available  for  inspection  at  City  Hall.  P  O  Drawer  I,  Port  Aransas.  Texas  78373. 


Al  the  rtersection  of  Avenue  G  and  eih  Siraal ., 
I  Avenue  G  extended  at  shorekne — . 


•10 


Texas . 


City  of  Port  Uvaca.  Calhoun  County  (FEMA-6604).. 


Little  Chocolate  Bayou 

Lynn  Bayou  

Lavaca  Bay - 


Just  upstream  of  State  Highway  35 

Approximately  500  leet  upstream  ol  Oakglan  Wnt 

1  Shorekne  at  Cypress  Street  (extended) _ 


•13 
•16 
•16 


Maps  available  for  mspection  at  Office  of  Public  Works,  Oty  Hall.  Port  Lavaca.  Texas  77979. 


Texas.. 


Unincorporated   areaa    of    Refugio   County    (FEMA- 
6604). 


Hynes  Bay - 

San  Amono  Bay/Guadlupe  Bay/ 
Mission  Lake/Green  Lake. 

Maps  available  for  mspection  at  Refugio  County  Judge's  Office.  County  Courthouaa.  Room  104.  Refugio.  Texas  78377. 


Miaaion  Rivar... 


Blanco  Creek 

Copano  Bay/Million  Bay.. 
St  C^harlaa  Bay ~. 


San  Antonio  Bay.. 


Appioximatefy  600  feel  duwnattaam  of  Missoun  PadKc 

R»iroad. 

Just  downsiream  of  State  Highway  202 

Jual  east  of  FM  2678  on  Mission  River 

Juat  south  of  ttie  rtersectxm  ol  State  Highway  35  and 

Slate  Higf^mav  774 
Approximately  250  teet  eest  ol  Farm  to  Marttal  Road 

2040  |ual  norm  ol  Aransas  County  Line. 

At  the  outermost  to  of  McDowell  Port 

Jual  weat  of  Calhoun  County  Ima  on  Stale  Highway  35 


•36 


•8 
•10 


Texas 


City  of  Rockport.  Aransas  County  (FEMA-6604) ... 
Maps  available  for  nspectwn  at  City  Han,  319  North  Broadway,  Rockport,  Texaa  78382 


Gull  of  Mexico/Aransas  Bay . 
Gull  of  Mexico/Lmie  Bay 


Akmg  shorelir>e  at  Water  Street ■*. 

Along  shoreline  at  Concho  Street  extended  aeal  of 
Ausbn  Street 


•7 
•6 


Texas.. 


Unincorporated  areas  of  San  Patricio  County  (FEMA- 
6604 


Hondo  Creek.. 


Taft  Craak  A. 

TafI  Creek  B 

Jack  Green  Hollow 

Nueces  River  (Part  1) 

Nueces  Rrver  (Part  2) — 

Ctnltipin  Creek -.. 

Peter's  Swale 


Nuacas  Bay.. 


Corpua  ChrM  Bay . 


Red  Fiah  Bay.. 


Just  downatrsam  of  FM  54 . 


Juat  upstream  ol  FM  50 

Approximately  600  leet  upalraam  d  Southern  PadKc 
Railroad. 

Jual  upatreem  of  FM  102 

Approximate^  900  leat  upaHaam  d  McNaly  Road 

Approximately  400  lad  tipaMam  d  FM  666 .._ 

Juat  upstream  of  Miaaouri  PacMic  Ralroad 

Juat  downstream  of  U  S  Roula  77 

Approximately  400  led  upatraam  d  FM  42 


Approximately  100  led  upstream  d  US.  Hl^wwy  77 

(upstream  crossmg) 
At  the  aouth  and  d  Highway  FM  1074  al  the  ooirty 


Al  the  mouth  d  Nueces  flnrar  at  Nuaoaa  Bay 

Juat  downstreem  of  Missoun  Pacific  Ralroad 

At  the  mouth  ol  Gum  HoMow  with  Corpua  Chha*  Bay.... 
At  the  mouth  d  an  unnamed  akaam  just  aad  d  t« 

City  d  Portland  with  Corpua  Chnat  Bay. 

Al  »f  mouth  d  Kinney  Bay  wUh  mi^aiida  Cove 

Jual  upatraam  d  State  Highway  35.  1000  led  ead  d 

imaraection  d  H^hway  FM  1069  and  FM  2725  on 

an  extenaxm  Ima  d  FM  1069 
Copano  Bay/Miasion  Bay/Port  Bay  J  Juat  downstream  d  Highway  FM  881 


•74 
■S3 

•41 
•140 
•35 
•12 
•48 
•70 
•73 

•16 

•16 
•14 

•15 
•15 

•8 
•9 


Maps  available  for  inspection  al  County  Courthouse.  400  W.  Smton,  Rm  105,  Sinlon,  Texaa  78387. 
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C%  a(  Sm**.  Caftoai  CouMy  (FEIM-M14t .. 
tar  tapKlDn  «  C%  MM.  SmMK.  trnm  77M3i 


Location 


HlOspthin 

te«t  above 

ground. 

*  Elevation 

m  feet 

(NGVD) 


Gi«  o(  Maiaoo/San  Antorao  Bay mtanacaon  o«  Second  S*ae«  «id  Maahmgton  Avenue 


AneaM.  tovm.  McOo«el  County  (FEMA  Oodtet  No 
860*) 


Tug  Fork. 


una  Creek.. 


r  mapectian  i  »e  Toon  HaH  AnaweH .  nnm  Wrgwa 


Gary,  City.  McOowal  County  (Docfcal  No   FEMA- 


I  kr  iMpedisn  at  the  CMy  Hal.  Gary.  Weal  MgMa 


Kanamtia  Co«rty  (FEMA  Docket  Ma  680O  . 


Tupper  Craak  . 


LaggFork- 


Huggerd  Branctt... 


CaetRiwer.. 


Downstream  corporate  limils.. 


Approximatety  0  7  mile  upstream  ol  Johnson  Street 
bndge 

Upstream  side  of  Norlotli  and  Mestem  Railvaay  bndge 
(2nd  upstream  crossing) 

Upstream  corporate  hmitt _ 

Contluence  vnth  Tug  Fork _ 

Upttreem  side  o»  Ra*oad  Avenue  bniga 

Upstream  corporate  l«™ts _ _ 


Downstream  corporate  InMa 

US  Steel  BuikJmg  (Upslreem  Side) 

At  contluerKe  of  SandlK*  Creek _ „ 

Mamienance  Road  49  (upstream  side). _ 

Payton  Place  Road  (upstream  aide) 

Most  upstream  corporate  hrrats _ 

At  conthience  with  Tug  Fork 

Approlnmale^  170    downstream  o*  County  Route  13' 
2 


Appronmately  1 70  teet  downstream  ol  County  Route 
13/2 

Al  confluence  0>  01  Oavis  Creek 

Upsteam  sida  ol  Marmal  Locka  and  Own 

At  State  Route  61  spur  bndge  . 


ApproxiSHtely   IS  miie  downstream  ol  London  Lock  A 

Dam  #3 

Al  upstream  county  Boundary 

Al  downstream  county  boundary _ 

Approximatety  *  mile  upstreem  ol  County  Road  7 

Approximately  800  leet  downstream  ol  County  Road 

21/7 

Al  confluence  ol  Tupper  Creek. 

ApprommalBly  3  rmle  upetream  o«  County  Road  21 

Approximately  800  leet  upstrewn  ol  County  Road  33 

(1st  upstream  crossing). 
Approximately  1.000  leet  upstream  ol  County  Road  33 

(<:nd  upstream  crossing) 

Approximately    200    leet    downstream    ol    upstream 

county  bOurxJary 

At  confluence  with  PocatalKO  River 

At  State  Route  622  (2nd  crossing) „ „ 

At  County  Road  5/13  

Approximately  50  leet  downstream  of  State  Route  62  .. 

Approxinaately  50  feel  upstream  ol  Dam  Road  

At  confluence  with  Pocatalico  River 

Appniximalely  600  leet  downstream  o«  confluence  ol 

Lagg  Fork 
Approximately  200  leet  upstream  ol  Interstate  Route 

77  (1st  upstream  crossing) 
Approximalely  100  leet  upstream  ol  County  Road  29  . 
Approximately  70  leet  downstream  ol  County  Road  24 
Approximately    46  mile  downstream  of  County  Road 

21/25 
Approximately  40  leet  downstream  ol  Ckiunty  Road 

21/25 

Downstream  side  ol  parking  lot  culvarta 

Upstream  side  ol  C^ounty  Road  21 

Appnjximately  860  leet  upstream  ol  County  Road  21 

Al  confluence  with  Tupper  Craak 

Downstream  side  of  County  Road  28/2 J..... 

Approximately  130  leet  upstream  ol  County  Hoad  28 

Approximately  93  mile  upstream  ol  County  Road  28 

At  confluence  ol  Huggard  Branch 

At  confluence  with  Legg  Fork 

Approximately    46  mHe  upetream  of  confluence  with 

Legg  Fork 

At  1st  upstream  Access  Road 

Approximately  90  leet  downstream  ol  2nd  upstream 

Access  Road 
Approximately    33   mde  upstream  ol  2nd  upstream 

Access  Roed 

Al  confluence  with  Kanawha  River 

Approxlmale^  60  rmle  upstream  ol  confluence  ¥nlh 

Kanawfia  River 

At  confluence  of  Smith  Oeek 

Approximately  1.000  kwt  upalraam  ol  Stale  RouM  2^*1 


•8 

•1.64C 

'1.666 

'1.668 

•1.707 
•1.685 
•1.688 
•1.700 


•1.371 
•1.400 
•1,411 
•1,429 
•1,450 
•1,470 
•1.411 
•1,451 


•587 

*S02 

•801 
'606 
•617 

*62S 
•801 
•609 

•618 

•624 
•631 
•646 

•656 

•672 

•603 
•810 
•628 
•660 
•693 
•624 
'629 

•645 

'663 
•688 
•713 

'738 

•748 
•791 
•797 
•629 

•639 
•657 
•677 
'700 
'TOO 
•730 

•761 
•782 

•806 

•588 

•600 

•612 
•625 


- 

fDapdim 
leet  above 

Strta 

CHy/lown/county 

Source  Ol  flooding 

Location 

ground. 

•BanMion 

in  leal 

(NGVD) 

Approximately  11  mdes  upetream  of  Stale  Rome  214.... 

•627 

T 

Snmh  Craak _„    

Al  oonAuence  with  Coal  Rivar* 

•812 

' 

Approximately  100  feel  downstream  ol  County  Road  8 

•625 

(2nd  upstream  croaamg). 

Appnnamately  75  feet  upstream  ol  County  Road  12 

■635 

(lat  upetream  crosang). 

At  County  Road  12  (2nd  nwliaaiii  croaamg) 

•645 

Al  confluence  ol  Little  Smith  Creek 

•678 

Approximately  775  leet  dovmstream  ol  County  Road 

•715 

12  (3rd  upstream  crossing) 

, 

At  County  Road  12  (4tn  i^traam  crossing) 

•750 

Approximately  100  leet  upalraam  ol  County  Road  12 

•790 

(5th  uptfream  crosaing). 

Approximately  700  leal  upalraam  ol  County  Road  12 

•820 

(6th  upalraam  croaamg). 

iJttle  Smith  Craak 

At  confluanoe  with  Smith  Oaak _ 

ApproxknaMy  120  leal  ivaaaam  ol  County  Road  9/3 ... 

•678 
•888 

ApproKimataty  .61  mie  upakaam  ol  County  Road  9/3... 
Approximately  1.29  miles  ivalraam  ol  County  Road  9/ 

3. 
Approximately  1.82  mitea  upalraam  el  Oounly  Road  9/ 

3 

•733 

•789 

•820 

- 

Approximately  2.22  miles  upstream  of  C^ounty  Road  9/ 

3. 
Approxknately  2.24  mHea  upa»aam  ol  County  Road  9/ 

•870 
•908 

"•   ■ 

DavlaCfMk _. j 

•502 

At  State  Route  214 _ 

•804 

Approxinalely  1.4  mHaa  downataam  of  County  Road 

•626 

20  (1at  upatraem  croartig). 

Appronmately  200  teat  downataain  ol  County  Road 

•648 

20  (lat  upalraam  ctoaiino). 

At  county  Road  20/5 _ 

At  County  Road  23  (ltt  upstream  cnnaing) „ 

Approximately  50  leal  downstream  ol  confkianoa  ol 
KanavrhaFork 

•866 

•683 

•709 

Tylar  Craak 

Approximately  .20  mIe  downstream  of  county  bnunda- 

ly 
Upafream  aide  ol  County  Road  5/8 

•589 

•80S 

Upakaam  sKle  ol  State  Route  62  (3rd  upatraem  craaa- 

•632 

ing) 

Approximately   100  leal  upalraam  ol  confluence  ol 

•ess 

Landers  Creak. 

' 

Twomile  Creek _ 

Approximately   100  laat  upafraam  ol  con8uanoa  ol 

FdansFoik 
ApproxiiTMtely   50   leet   ivatraem   ol  2nd   upetream 

Access  Road 
Approximately  60  leet  k;|ie»eam  ol  County  Road  21/ 

•603 
•808 

•821 

•640 

21/13. 
Approximately  65  feat  downatraam  ol  County  Road 
21/13 

•661 
•682 

. 

Appfownately  540  leal  downatraam  ol  C^ounty  Road 

21  (2nd  upstream  croaamg). 
Approximately  150  leet  upslreem  ol  County  Road  21 

(2nd  upstream  crossing) 
Approximately  50  feet  downstream  ol  County  Road  21 

(3rd  upstreem  crossing). 
Approximately  860  feet  upetream  ol  County  Road  21 

(4th  upatraem  croeaing). 
Approximataly  .3  mile  upsbaam  of  County  Road  21 

(4th  upsbaam  croeaing). 

•700 
•717 
•74S 
•775 
•80S 

EdanaFork 

At  confluence  wUh  Twomite  Oaek 

•808 

Upa»eam  akle  of  County  Road  27  (lal  upatraam 

•615 

crowtfiQ). 

Upabaam  aide  ol  County  Road  27/ 1 

•627 

Upabeam  side  ol  County  Road  27/4 _ „ 

•646 

Upalraam  skle  ol  County  Road  27  (2nd  i«iabaam 

•656 

• 

croesmg). 

Approximataly  1   mle  upstream  ol  County  Road  27 

•706 

^ 

(2nd  upstream  croeamg). 

At  County  Road  27  (3rd  upetream  croaakig) _ 

Approximataly  .28  mHe  upsbeam  ol  County  Road  27 

(4th  upsbaam  ciosaing). 

•739 
•787 

■ 

BkBivar „ 

At  downabaam  county  boundary _.   .„    „ 

Al  confluence  ol  Coopers  Creek 

At  confluence  ol  Uttle  Sandy  Craak..            _.         -   .. 

At  oonfluance  ol  Blue  Oeek        

•S9S 
•808 

•812 
•819 

At  Okl  Queen  «»M>a't  brtrtne 

*884 

At  tipatraam  oounly  boundary 

•848 

Ek  Twoii*a  Ciaak..... 

At  confluanoe  with  Elk  River  

•S86 

Upabaam  aide  ol  Graanbnir  Sbaal  (1*1  upsbaam 

•810 

croaamg) 

Downabaam  side  ol  County  Road  46  (1*1  upabaam 

•637 

croaamg). 
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SMa 


CMy/KMn/ooumy 


SouTMOt  Hooding 


Cooper*  Creak 

Little  Sandy  Creek 

Bh.«  Creek _... 

Big  Sandy  Creak.... 
Thorotare  Run...„... 

CamftalaCraek... 


Lena  Creek  . 


WHcher  Creek.. 


FieWs  Creek.. 


Catw)  Creek .. 


Location 


Upclraem  aide  01  County  Road  46  (4th  upatream 

crosaing) 
Apprommataly  200  feet  upstream  o(  County  Road  46 

(8lh  upekeem  oroaair>g). 

At  confluence  with  ENt  River 

ApprovimetHy  100  feel  downstream  of  confluence  of 

Bens  Forti. 
Approximately   250   feet  upstream  of  County   Road 

119/14. 

Downstream  side  of  County  Road  28 

Approgamalely  .77  mila  upstream  of  County  Road  28 

At  oonfkjence  antti  Elk  River ,.... 

Appranimelely  300  feet  upatream  of  Interstate  78  (let 

i()Streem  crossing). 
ApproxKTialaly  800  teel  downstream  of  County  Road 

39. 
Approumalely  300  feet  upstream  of  County  Road  43/ 

14. 
Approximately  60  feel  upstream  of  County  Road  43/6 .. 

At  confluence  with  Elk  River 

Upetreem  side  of  Access  ftoad 

Approximately  130  feet  dcwnstream  of  confluence  of 

Lower  Threemle  Fork. 

At  downstream  county  bourvtary 

Approximelety  7S0  feel  upslreem  of  confluence  of 

Thorofare  Hun. 

At  confluence  with  Big  Sandy  Creek 

Upa»aam  side  of  County  Road  59   (1st  upstream 


side  of  County  (toad  59  (2nd  upstream 


Appitadmatety   74  mite  upatream  of  County  Road  S8 

(2nd  upatream  croeaing). 

At  confluarioe  with  Kanawfie  River 

Upatream  ude  of  County   Rood   73  (Itt  upetreem 
I) 

side  of  County  Roed  73/3 

side  of  County  Road  73/5 

Upatream  sida  of  County  Road  73  (2f«l  upWraam 

crossing) 

Upstream  aide  of  County  Road  73/8 

Upstream   side  of  County   Roed   73   (3rd  upstream 

crossing) 
Approximately  400  feet  downstream  of  confhience  of 

Eightmile  Hollow 
Approximately  850  feet  upstream  of  confluence  with 

Kanawtta  River 

Upstream  side  of  County  Roed  68 

At  confluence  ol  Rmg  Hc'low „ 

At  confhience  of  Fourmile  Fork _.___ 

Approximaialy   63  mile  atnve  confluence  of  Foumsle 

Fork 

Upstream  snie  of  9th  upstream  Access  Road 

Approximately    77  rmle  above  9th  upslreem  Access 

Road. 

At  confluence  with  Kanawfia  River 

Upatream  tide  of  Courty  Roed  70  (2>v>  upttreem 

crossing). 
Approximately    5  irate  downstream  of  confluerwe  of 

Laurel  Fork 
Approximately  100  leat  downstream  of  confluence  of 

Left  Fork 

At  confluence  with  Kanawfia  Rwer 

Upafeaam  sKle  of  County  Roed  77/1 

Upatream  side  ol  Delta  Route  14 

Upstream  side  ol  Delta  Route  13 

Approximately  60  mie  upstream  of  OaNa  Route  13 

At  confluence  with  Kanawha  River 

Upstream  side  of  County  Roed  79/3  (1st  upcMam 

crosaing) 
Upelream  aide  ol  County  Road  79/4  (2nd  upstream 

croesing) 
Upstreem  side  of  County  Roed  79/3  (3rd  upslreem 

crossing) 
Upstreem  side  Chessie  System  (5th  upstreem  cross- 
ing) 

Upstream  side  of  County  Roed  74 

Upstream  side  of  Chessie  System  (7th  upstreem  croe- 

mg). 
Downstream  side  of  County  Roed  79/3  (4th  i<)streem 

crossing) 
Upstreem   side   of   County   Roed   76   (1st   upstream 

crossing) 
Upstreem   sKle  of  County   ftoed  78  (2nd  upstream 

croeaing). 
Upstreem  aide  of  Cliesaia  Systeni  (12th  upstream 

crosamg) 


fOapmin 

•eel  above 

ground. 

'Elevation 

in  teet 

(NGVO) 


State 


'864 

•717 

•809 
•627 

•648 

•659 
•677 
•812 
•620 

•639 

•658 

•667 
•619 
•624 
•630 

•630 

•631 

•631 
•687 

•742 

•84S 

•598 
•611 

•628 
•837 
•658 

•695 
•712 

•794 

•602 

•627 
•874 
•888 

•720 

•751 
•804 

•604 
•613 

•672 

•701 

•604 
•621 
•652 
•672 
•701 
•607 
•633 

•666 

•692 

•720 

•745 
•801 

•848 

•907 
•1.029 
•1.088 


Oty/town/county 


Source  of  flooding 


Kaflvs  Creek.. 


Location 


Hurncane  Fork.. 


Pamt  Creek . 


Hughes  Creek.. 


j 

!  East  Bank  Thbutary 

I  Upper  Creek 


Upstream   side  of  County  Road   78  (3rd  uptueiwi 
crossing) 

At  downstream  county  bouiKlary 

Upatream  side  of  County  Roed  81   (Isl  upakaam 
cfoasmg) 

UtKtream  side  ol  County  Road  81/6 „ 

Upstream  side  ol  Keltys  Creek  and  Morthwastem 

Railroaa  (2na  jpstream  crossmg) 

Approximately    76  mile  downstream  County  Road  81 

(3rd  upstream  crossing) 
Upstream  side  County  Road  81  (3id  i4»tream  cross- 
ing). 

At  confUjerKe  ot  Hurncane  Fork 

At  confkjenca  with  Kellys  Creek „.._ 

Upatream  side  of  County  Road  81 

Approximatety  80  mile  upatream  of  Courtly  Road  61 

At  confluence  with  Kanawha  River 

Upalreem  side  ot  County  r)oad  83/2 

Upslreem  sxje  ol  County  Road  83/3 _ _ 

UpMraam  side  ol  County  Road  83' 1 

Upatream  side  ol  County  Road  83 

Downstream  ot  Interstate  Route  77 „ 

At  coofkjence  with  Kanawtia  River 

Upatream  US  Route  60 


i  Approxnnately  1.07  mle  upstream  of  U.S.  Route  80 

At  oonfkjence  with  Kanawfia  River 

I  Approximately  80  feet  upstream  ol  upstream  county 
I     tjoundary 

ApproxlrTlate^  72  irale  i^stream  ol  confluence  with 
I      Kanawha  River 

At  upstream  county  txxmdary _ „ 


IJiOapttiin 

feet  above 

ground. 

'Elevakon 

in  teat 

(NGM» 


Maps  available  lor  inspection  at  the  Planning  Commission,  Kanawha  County  Courthouse.  409  Virginia  Street  East  Charleston.  West  Virginia 


Waal  Virginia .. 


Keystone,  town.  McDowell  County  (FEMA  Oickei  No 
8804) 


Maps  available  tor  mapeclion  at  the  City  tfali.  Keystone.  iWesi  Viryraa 


Elkhom  Oaak Downstroam  corporate  imil*  . 


i  Norfolk  and  Mestem  Railway  brxSge  (upstream  side) .. 

I  Upelream  corporate  kmit* _ 

!  Approximately  0  IS  mile  upstream  of  corporate  VmNs . 


•1.130 

•632 

•670 

•710 
•782 

•790 

•845 

•863 
•863 
•919 
•997 
•814 
•624 
•650 
•868 

•718 
•818 
•622 
•670 
•610 
•620 

•722 

•736 


•1,623 

•1.668 
•1.675 
•1.682 


Meat  Virginia.. 


Kimball,  town.  McOoweK  County  (FEMA  Docket  No     Elkhom  Creek.. 
I     6604)  1 


'  Downstream  cor|)orate  Hmils. ...... 

I  At  confluence  of  Laurel  Brandt.. 
Upatream  corporate  kmitt 


•1.478 

•1.485 
•1,497 


•4aps  available  for  inspection  at  the  Qty  Ha*.  Wetoh.  iwest  Virginia. 


iWest  Virginia 


Mabscott  town.  Raieigh  (Dounty  (Docket  No  FEktA-  !  Whi1estN:k  Creek.. 
I      6604)  I 


Downstream  corporate  kmils 

Upalreem  side  o'  North  HHi  Street  . 
At*Nli  Road 


•2.284 
•2.290 
•2.32S 


Maps  available  lor  nspecnon  at  tfia  Town  Hall.  Mabscott.  West  Virgma. 


Mrest  Virginia . 


Mercer  County  (FEMA  Docket  No  6599) 


Bkwelone  Rkrer  . 


East  River.. 


Appnxinnately  3.0  mitee  tfciwnilteam  of  dam 

Approximately  2  3  miles  downstream  of  dam 

Approximately  t  3  miles  downstream  of  dam 

Approximately  0  5  mile  dowrtstream  of  dam 

Approximately  0  1  mile  upstream  ol  dam 

Approximately  16  miles  upstream  of  dam „.. 

Upstream  ol  most  downstream  crossing  of  US  Route 
19 

Upstream  of  most  downstreem  /Kccea*  Road 

Upskeam  o*  State  Route  10 

Approximately  2  7  miles  upstream  State  Route  10 _. 

Approximately  3.8  miles  upstreem  State  Route  10 

Approximately  OS  mile  upstream  ol  second  down- 
streem Accee*  Road 

Approximately  0.9  mile  downstream  of  Ifwd  down- 
stream  /kccess  Roed 

Upskeam  ol  third  downstreem  Access  Road 

Approximately  10  mile  upstream  ol  tfktd  downstreem 
Access  Roed 

Upstream  State  Routa  71  (first  crossing)..- 

At  confluence  of  Crane  Creek 

Upstream  County  Route  15  (2nd  crossing) 

Approximately  9  rnile  downstreem  of  ftorfolk  and 
Western  Railway  (fourth  croesing) 

At  downstream  county  boundery  (Bramwef) 

At  upstream  county  boundary  (BramwaM) ._ 

Upstream  ol  secorxl  dam  _ 

At  County  Route  52  '6  (downstream  crossing) 

Moat  upstream  county  boundary „ 

Approximately  .34  mile  downstream  Isl  ooraaing  Nor- 
folk 8  Western  Railway 

isl  crossing  Nofolli  8  Western  Railway  (downstream)  .. 


•t.96t 

*i.9ao 

•iOOO 
•2.022 
•2.040 
•2.080 

•2,070 

•2.079 
•2,087 

'zom 

•2.110 
•2.120 

•2,140 

•2.181 
•2.180 

•2.196 

•2i10 
•2,220 
•2.230 

•2i41 
•2.280 
'ZJtO 
*2.288 

•2.302 
•1.646 

•1,652 
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SM* 


Cily/«o«in/ooun«y 


Sourcaol  noodkig 


Piyn*  Branch... 


Lxxton  Uck  Creak.. 


Brush  FoA _ 


BruahCraali.. 


OMaaFerfi.. 


CtNlalian  Fork.. 


*ar  inapactton  M  «M  Marcar  County  Cowlhouaa.  Primator). 


SouOtFork... 

lAddto  Fock .. 
QIady  Fork... 
Wa«i  Vlrghm 


Location 


0  6  mite  upstream  most  downstream  Accaas  Road 

Downstream  county  boundary  (Oakvala) 

Upstream  county  bourtdary  (Oakvale) 

tsl  most  dowmstream  Private  Driv*  (downstream) 

4th  Access  Road  (upstream) 

Courtly  Route  38/3  (upstream) 

At  2nd  Privata  Dnva „ 

6th  crossing  NortoNi  &  Western  Railway  (upstraam) 

1st  crossing  County  Route  38/5  (upstream) 

2nd  crossing  County  Route  38/5  (upstream) 

3rd  crossing  County  Route  38/5  (upstream) 

0.5  iTila  upstream  Intestate  77 

6(h  Aceaas  Road  (jpsueam) 

At  oonfluanoa  of  Dyepot  Brarv^h 

0.66  male  upstream  ot  confluanca  o)  Oyapol  Branch 

At  confluerica  with  East  River 

IJpstreem  US  Route  460 

Appronmalety  0.5  mila  upstream  ol  U.S.  Route  4fl0 

Upstream  County  Route  28 

Apprcnmately  0  5  mile  upstream  o(  County  Route  28.... 

At  confluer>ce  with  Bluestona  River 

At  confuenca  ol  Rocky  Branch 

Upstream  County  Route  7/1  (second  croaaing).. 

Upstream  County  Route  16/4 

Approxirrulely  OS  mile  upatream  CkMnty  Route  16/4 .... 

Approximately  0.8  mile  downstream  U.S.  Route  19 - 

Upstream  of  US  Route  19 

Approximately  1  0  mile  upstream  US  Route  19 

Approximately  2  0  imlas  upstream  US  Route  19 _.... 

Approximately  3  0  miles  upstraam  U.S.  Route  19  ..„ 

Approximately  0  4  mile  downatreem  Accaas  Road  (Isl 

croaaing). 
Upstraam  NoiMk  and  Western  Railway  (2nd  croaaing) . 

At  downatraam  county  (xxmdary  (Matoaka) 

At  upstream  county  boundary  (Matoaka) ..._ 

Oowmslraam  cH  second  Access  Road 

Approximatety  130  feet  upstream  of  NortaNi  and  Waal- 
am  Railway  (sixth  crossing) 

At  confluerKe  with  Bluestone  River 

ApproiruTwtely  0  5  mile  upetream  ol  corlkjance  with 

Bkjestone  River 
Approximately  1  0  mte  upstream  01  confluence  with 

Bkiestorw  River 
Approximately  15  miles  upstream  ol  eonlhjanoe  with 

Bkjestone  River 

Approximately  40  feet  upstream  ol  State  Route 

At  county  boundary 

Approximately  1.0  mile  upetream  of  county  boundary 

U(»tream  State  Route  123 _ 

Upstream  County  Route  23/3 _.. 

Approximately  .16  mile  upstream  County  Route  11 

(third  crossing) 
Approximately    15  mile  downatreem  Interstate  Route 

77 

Upstream  County  Route  7/4 _ 

Upstream  County  Route  16  (1st  crossing) 

Upstream  County  Route  16  (2nd  crossing) 

At  County  Route  16  (3rd  crossing) 

Oowmstreem  county  boundary  (at  Prlncalon) 

Upstream  county  boundary  (st  Pnnoaton) 

Downstream  County  Route  34/ 1 


Upatream  US  Route  19.  21  A  460  (2nd  crossing) 

Approximataly  1  i  ireles  downstream  of  County  Route 
19/33. 

At  confluence  ol  South  Fork 

Approximately  34  mile  downstream  ol  county  bounda- 
ry 

At  county  boundary  (Pnneaton) 

Upatream  State  Route  20 . 

Upstream  County  Route  14 „ 

Approximately  .27  mile  upstieam  County  Route  14 

At  confluence  with  Devee  Fork.... 

Approximately  0.7  mile  upstreem  ol  cortfluerKa  with 
Oavea  Fork 

Approximately  i  38  milea  upatream  ol  confluanca  with 
Daves  Fork. 

At  confluence  with  Brush  Creak 

Upstraam  secorMl  upstream  /kccass  Road 

Upstream  US  Route  19.  21  and  460  (1st  croaaing) 

Upstream  County  Route  19/34 _. _ 

At  confkjence  of  Middle  Fork 

At  confluence  with  South  Fork 

Approximately  .68  mile  upstream  ol  confluence  with 
South  Fork 

Approximately  390  feet  downatraam  of  BkjefieU  Road.. 

Approximately  15  mUe  upstream  of  BkiefieW  Road 


#Dap»iln 


QTOUfMl 

*El«v«iion 
in  l60l 
(NGVD) 


•1,667 
•1.703 
•1.754 
•1.790 
•1,821 
•1.886 
•1.910 
'1.944 
•1,966 
•2.007 
•2.058 
•2.103 
•2,140 
•2,171 
•2,194 
•1,700 
•1,736 
•1.771 
•1,812 
•1,863 
•2,077 
•2.078 
•2,168 
•2.234 
•2.323 
•2.333 
•2.347 
•2.359 
•2.374 
•2.428 
•2,341 

♦2,356 
•2.3S9 
•2.388 
•2.388 
•2.372 

•2.213 
•2^37 

•2.257 

•2.329 

•2.412 
•2.332 
•2,338 

•2,341 
•2.359 
•2.372 

•2.354 

•2.365 
•2.375 
•2.380 
•2.383 
•2.388 
•2.393 
•2.400 
•2.404 
•2.409 

•2.41S 
•2.389 

•2,397 
•2,420 
'2.467 
•2.472 
•2.401 
•2.410 

•2.433 

•2,415 
•2,419 
•2,426 
•2.436 
•2.443 
•2,443 
•2.456 

•2.395 
•^401 


CNy/kiwn/counly 


Northlork.  town.  McOows*  County  (FEMA  Docket  No. 
6604). 


Source  ol  Aoodkig 


Elkhom  Creak.. 


Location 


Downstream  corporate  Nmlts.. 


Norfolk   and   Western   RaAnay   brMga   (doiwn>a>ni 

Confluence  ol  North  Fork _. 

Approximately  688  feel  upstream  ol  upstraam  oorpo- 


#Oepthin 
feel  aoove 

grourMl 

'Eievenon 

in  feet 

(N6V0) 


•1.680 

•1.710 

•1,718 
•1.733 


Maps  availabia  tor  inspection  at  Itia  City  Hal.  Central  Avenue.  Northfork.  West  Virginia. 


VMaga   ol   Loganvifla.    Sauk   C;ounly   (Docket   No. 
FEMA-6604) 


Narrows  Creak 


Mapa  available  for  mapaetton  at  the  Viltage  Clerks  Odica,  VMaga  Hal.  LoganvDa,  Wiscanain. 


Wiscorain. 


City  ol  Reedsburg.  Sauk  County  (Docket  No  FEMA- 

6604. 


Baraboo  River.. 


Maps  available  tor 
City  Hal,  134  S. 


About  3  95  miles  downstream  of  Chicago  and  North 

Western  Railroad. 
About  0.60  mile  upstream  ol  confluence  ol  Hobba 
Creek 

Mouth  at  Baraboo  River 

About  3.200  feat  upetream  of  itwu8» 

inspectnn  at  the  Zoning  Administrator  s  Oftiea.  CHy  Hal.  134  S  Locuat  flaadsburg.  Wlaoonaln.  Sand  oomtnents  to  Honorable  John  W  Bemlan.  Mayor.  CKy  of 
Locuel  Raadaburg.  Wisconwi  53959.  ^^ 


Hey  CfmIl.. 


•881 


•880 
•880 


Reedsburg. 


The  base  (100-year)  flood  elevations  are  finalized  in  the  communities  listed  below.  Elevations  at  selected  locations  in 
each  community  are  shown.  Appeals  of  the  proposed  base  flood  elevations  were  received  and  have  been  resolved  by  the 
Agency. 


NMVoth- 


Oty/kwn/counly 


CNttananga  irWaaa,  Madkon  County  (FEMA  Oockat 
Na8646).      __ 


Source  of  flooding 


Ctkttanango  Creak.. 


Mapa  availabia  tor  mapaetton  at  the  VMaga  Hal.  222  Genesee  Street.  Chittenango.  New  York. 


Upstraam  Ruaaal  Street...- 
Upetream  Parryvile  Road.. 
Upstream  corporato  hfnita.. 


#0epthln 

feel  above 

ground. 

•Bavaaon 

miaat 

(NOVO) 


•435 
•44S 

•461 


NawVork. 


Ilainpatsad.    town.    Nasaau    County    (DockM    Na 
FEMA-6SS0). 


Atlanttc  Ooawi 

Raynolda  Channal_ 

Mddto  Bay. 

East  Bay 

Head  ol  Bay 


Maps  avalabia  tor  (napedton  at  the  Oflica  ol  the  Commiaaionar  ol  the  Buikkng  Departmam  Town  Hal.  Hanvstead,  Hum  York. 


cnore  snoreene  vniran  uunsiwrmy ....».....h..m_..«.._.... 

Shorakne  at  rtortham  and  ol  JeHeraon  BoulMafd 

(extended). 
Shoreline  at  northern  and  of  Richard  Saaat  (atdandad). 

Shorakne  at  Cmdar  Island ___. 

Shorakne  at  Cotony  Drkre  (extended) ». 

Shorekne  ol  Paraonaga  Craek  at  Jay  Way  (aKiandad) ... 

Shorakne  at  Whaleneck  Point. ._. 

Shorakne  of  Mud  Creek  at  John  Street  (extended) 

Shorekne  at  Meadows  Road  (extended) 

Shorekne  o*  Hook  Creak  at  Rockaway  Turnpike 


•14 
•7 

•8 

•9 
•9 
•7 
•9 
•7 
•» 
•8 


Ohto.. 


aty  of  Harriaon.  Hamilton  County  (Docket  No  FEMA- 
6592) 


Whitewater  River.. 


Maps  availaUa  tor  inspection  at  the  Buikkng  Comnkaaionar't  Office.  Hvnaoa  Ohto. 


Dry  Fodi  of  Whitewater  River.. 


About  10.400  feat  downstravn  of  kKiana-Ohto  State 

boundary. 
About   9.200   laet   upstream   of   Indiana-Ohto  State 

boundary. 

Witfiin  corrwnunity _ „....„...» ..„..__ 


•503 
•517 
544 


Oyster  Oraak.. 


Fl  Band  County  Lavae  Improvement  Distnct  No.  2 
(FEklA-6Se2). 


Maps  availabia  tor  Inapection  at  Vmaon  and  ElKma  Law  Frm.  2800  First  City  Tower.  Houston,  Texas  77002. 


Appmdmately  200  laat  upaMam  ol  Blair  Road . 


Appiaximately  1600  feel  upstream  ol  Colonat  Park 

Road. 
Just  upstraam  ol  Oyatar  Creek  Or 


•66 

•72 
•73 


Unincorporated  areas  ol  Nueces  County  (FEMA- 
8604) 


Nuecee  Rkrer  (Part  1).. 
Nueces  River  (Part  2).. 

Oao  Creak 


Oso  Creak  Trtouiary  No.  S.. 


Oao  Creek  Tributary  Na  8... 
Oao  Craak  Tribulary  No  14.. 


Approximately  400  feet  upatream  ol  FM  686.- 

Approximately  21.000  leel  upstrsam  ol  kWaaouri  PacHe 
Ralroad 

Juat  upstream  ol  FV  2444 _ 

Approximalaly  2.800  toet  upstreem  ol  Stale  Highway 


Approximately  900  leet  upstream  ol  FM  2244 _ 

Approximately  600  feet  upstream  of  County  Road  47  _ 
Approximalaly  900  leel  upstream  ol  County  Road  26.. 
Approximately  700  feet  upetream  of  McGtom  Road..-.. 


•35 

•15 

•15 
•20 

•24 

•31 
•19 
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Cily/to«>n/counly 


ScwM  o*  Hoodvig 


ONch  A.. 
MchB.. 
OitctiBN.. 
DUctiC 


OiW>  F 

Ca>r«Ra  Omk. 


North  CarrMta  Creek  

Laguna  Madrs 

Gurl  a«  Mejoco/Ltguna  Ma** . 

Corpus  CtviM  B^f 

Nuece*  Bay  


0*o  Bay ... 
lor  impaction  at  «w  Nuacas  Oowny  Eiitfiiaai'i  ONoa.  CoiMy  Coxlhauaa.  901 


Location 


Approximataty  500  taal  downstream  ol  Bauar  Road 

Appronmataly  1 100  toel  upttream  o(  Tmbar  Bndga 

Just  i^wtraam  ot  State  Highway  44 

Just  dowmtream  o<  Ctty  o)  Robstown  Corporate  IMts. 

Approxunataly  5500  feel  upetraam  of  FM  1694. 
Approximately  S4a0  leet  upstream  o)  corMuerKe  with 

Ditc^  A. 

Jusi  upaaaam  of  US  HWiway  77  Bypass 

Just   upalrearp   of   City  of   BtstKip  Corporate  tmita 

(Approxtmataly  1450  feet  upstream  of  North  Avenue 

F) 
Approximately  550  feel  upstream  ol  East  6th  S»aet 

At  Vodilown  Boulevwi  over  Oao  Cfaak 

Ai  tlilang  Mand  Road  Bridgs  over  Nawpcft  Past 

At  Navigation  Boulevard  Bnr)ge  over  Tule  Lake  Chart- 


6000  Isat  south  ol  NASA  tracking  station 
Siraal,  Carpus  Chnal.  Tsxaa  78401. 


DlOspth  in 

•set  afaova 

ground. 

'Elevation 

in  leet 

(NGVO) 


•75 
•61 
■60 
•67 

•81 

■40 
■57 


•51 
•11 
•10 
•10 
•12 

•12 


Wood  CoM^  IFEMA  Oockai  No.  «64et  . 


Qh«RN«r. 


TyganCreali 


PondOwli 


Worttmgian  Creak 


Big  Pun  . 


Norm  Fc>*  Lee  fVeek  . 


Utie  Tygart  Creak.. 


Sams  Creak 


NaalRua.. 


PKiTi  Run.. 


rRun.. 


at  confkjanca  of 


AI  awnsfcaam  oouMy  hnmidaiy  m  cenNuanM  et 

Pond  Creak. 

At  oonOuanca  of  Sandy  Creek _„ 

At  oonfkjence  of  Tnbutary  A 

At  i«akaam  county  boundary  at 

Craak. 
AI   dOKwalraawi   county   boundary 

Washmglon  Creak. 
Approximately   11    mitas  upstream  of  confluence  of 

Tygart  Creek. 

AI  confkjence  with  Little  Kanawha  Piver 

Upstieaffl  of  imsrstala  Route  77  (doamsttevn  ooaa- 

ng) 

Upstream  of  County  Route  21/22 „ _ _ 

Upstream  of  Intarstala  Route  77  olwan 

Upstream  of  southtiourxl  ramp  of  Marstala  Route  77 . 

Confluence  of  Bums  Run 

Approidmaialy   .4  mila  upstream  of  rmmi  upeusam 

Accaaa  Road. 

Conllusnce  wnCh  Ohio  Rwer 

County  Route  25 '.. 

Upstream  of  County  Route  25  (upslraam  crossing)  

Confluence  of  Penmke  Run 

»ppioii»n«lal>  7  mte  i«a»aam  of  Caan^i  Roum  2S/a 

at  County  Route  23  extended 

Contuance  wMh  Udle  Kwiawha  Rivar _ 

Upslraam  ol  irlersute  Route  77 

Upaaaam  of  Mustang  Drive 

Upslrsam  of  second  upstream  access  n>ad_ 

Upatraam  of  County  Route  3/13 

Upstream  of  Access  Road  localad  near  Doyle  Tribu- 
tary 
Approximately  5  mde  upstream  ol  Access  Poad  neer 

Ooyle  Trixjtary. 

Confluerwa  with  Ohio  River _ 

County  Route  3/1 „ 

Approximately    .23    mM    dosmalream   ol    imeislata 

Route  77 
Approximalely    6   imle  downalream  ol  mosi   dowrv 

s>eam  Access  Road 

Upstreem  of  County  Route  15 „ 

Upstream  of  County  Route  46/2. 

Upstream  of  County  Route  46/4 m=. 

Approximately  1  mle  upstream  of  County  Route  46/4  .. 

At  conHuervse  wall  Tygart  Creek 

Upstream  of  County  Route  21  (second  eross.ng) 

Upskeaas  of  County  Route  20/21 

Approxintately   5  mle  upsMam  ol  Oounty  Route  20/ 

21. 

ConAuance  with  Tygart  Creek _ 

Approximately  1.5  imlee  upstreem  of  oonliuence  with 

Tygart  Creek. 
Api^oximately  2  67  miles  upstream  of  confli«,-wa  with 

Tygart  Creek. 

AI  confluence  with  LMe  Kanawha  Rivar 

AI  Gihor  Road 

Upstream  of  County  Roula  3/9  (L«k  Mead  Road) 

Downstream  of  State  Route  95  eulvart __.. 

At  confluence  with  Big  Run 

Upstream  ol  imerstaie  Route  77 _ 

Approxknatafy  33  mile  i«e»eam  of  mteralate  Route 

77. 

AI  confluerKe  with  Pond  Creek 

Approximately  1  02  miles  upstream  of  confluence  wHh 

Pond  Creek. 
Confluence  with  Pond  Creek _ „ 


•S9t 

•«oe 

•613 
•620 

•610 

•610 

•610 
•610 

•621 
*638 

•664 
•696 
•751 

59v 
*S80 

•608 
'628 
•694 

*eio 

•610 
•61B 
*«37 

•67« 
•707 

•717 

•815 
•815 
•821 

•662 

•680 
*8BI 

•73J 

•7S8 
•818 
•610 
•81« 
•616 

•610 
■610 

'630 

•610 
*810 
*818 
•828 
*81S 
•634 
•648 

•"as 

•678 
•638 
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Oty /town/county 


Wwds  Run 

«or  Inspection  at  the  Probata  Office.  Wood  Coumy  CourVwuaa.  Parkaraburg.  Waal  Virginia. 


Source  of  flooding 


Bma  Run 

THbuIvy  A 

waiiams  Creek _ 

Pond  Run  Upper  Raacli 

Porx)  Run  Lower  Reach 


Locatnn 


Approximately  .49  m4a  vfittntn  of  oonfluanoa  ii4th 

Pond  Creek 

Confluence  with  Tygart  Creek _. 

Approximately    5  mie  upstream  of  oonluanca  aiMi 

Tygart  Creek. 

Confluence  with  Ohio  Hwar 

At  county  boundary 

Confluenos  with  Bq  Run 

At  county  bourKlary.. 


At  confluence  with  Ohio  Rwar 

Approximfllaly  .81  mila  upatraam  ol  <tiii8iMiif  sMh 
Ohw  Rkrar. 

At  moat  fSowmalream  county  boi^idary  — 

At  moal  I9a9vam  county  boundary  )ual  doeavbaam  tf 


At  oonftuence  with  Little  Kaiwwha  Rivar. 
County  boundary  at  Camden  Avenue 


#Oeplh  »i 


grtMnd 

•Bevakon 

m  fed 

(NGVO) 


'858 


•748 

••IS 
"•IB 
'•15 
*81S 
•812 
*812 

*800 
•801 


(National  Flood  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Development  Act  of  1968).  effective  January  2&  1969  (33  FR  17804. 
November  28.  1968),  as  amended:  42  U.S.C.  4001-4128:  and  Executive  Order  12127.  44  FR  19367:  and  delegation  of  authority  to  the 
Administrator) 

Issued:  November  15, 1984. 
Jeffivy  S.  Bragg, 

Federal  Insurance  Administrator,  Federal  Insurance  Administration. 

|FR  Ooc  64-31254  Filed  11-30-S4: 8:45  am)  \  . 

BILLMQ  CODE  671M»-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart61 

(CC  Docket  Na  81-993;  FCC  64-511] 

Procedures  for  Implementing  the 
Detariffing  of  Customer  Premises 
Equipment  and  Entianced  Services 
(Second  Computer  Inquiry) 

agency:  Federal  Communications 

Commission. 

ACTION:  Fourth  report  and  order. 

summary:  This  order  establishes  the 
requirements  regarding  the  detariffing  of 
embedded  customer  premises  equipment 
(CPE)  owned  by  Western  Union  and  the 
International  Record  Carriers.  The 
Order  continues  the  process  of  removing 
CPE  from  regulated  operations  based  on 
the  Commission's  Finding  that  the 
competitive  provision  of  CPE  is  in  the 
public  interest.  The  Order  requires  that 
record  carrier  CPE  be  detariffed  no  later 
than  December  31. 1985. 
EFFECTIVE  DATE:  The  Effective  date  of 
this  Order  is  December  3, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Mary  Brown.  Policy  and  Program 
Planning  Division.  Common  Carrier 
Bureau  (202)  632-9342. 

Fourth  Report  and  Order 

In  the  matter  of  procedures  for 
implementing  the  detariffing  of  customer 


premises  equipment  and  enhanced  services 
(second  computer  inquiry]  (CC  Docket  No. 
81-893). 

Adopted:  October  26. 1984. 

Released:  November  5, 1984. 

By  the  Commission. 

L  Background 

1.  This  Report  and  Order  continues 
the  process  of  implementing  the 
Commission's  decision  in  the  Second 
Computer  Inquiry '  to  detariff  customer 
premises  equipment  (CPE)  *  provided  by 
Western  Union  and  the  international 
record  carriers  (hereinafter  collectively 
referred  to  as  the  record  carriers).  Prior 
orders  in  this  docket  have  addressed  the 
implementation  of  detariffing  of  AT&Ts 
embedded  CPE.  CPE  used  in  the 
provision  of  mobile  services,  and  CPE 
provided  by  the  independent  telephone 
companies.'  In  the  Notice  of  Proposed 


'  Amendment  of§  69. 702  of  the  Commission 's 
Rules  and  Reftulalions  (Second  Computer  Inquiry-). 
77  IX;C  2d  384  f Final  Decision),  reconsideration.  M 
FCC  2d  50  (1990).  furt/>er  reconsideration.  88  FCC  Zd 
512  (1961),  Affdsub  nom.  Computers' 
Communications  Industry  Ass  'n  v.  FCC.  893  F.2d 
198  (D.C.Cir.  1982),  cert,  denied  sub  nom.  Louisiana 
Pub.  Senr.  Commn  v.  FCC.  103  S.  Ct.  2109  (1983) 
(hereinafter  collectively  referred  to  at  Computer  III 

'Cualomer  premises  equipment  includes  any 
equipment  provided  by  a  common  carrier  and 
located  on  the  premises  of  a  customer,  except 
overvoltage  protection  equipment,  simple  inside 
wiring,  intrasystem  wiring,  or  multiplexing 
equipment  used  for  the  delivery  of  multiple 
channels  to  a  customer. 

•See  CC  Docket  No.  81-893.  Report  and  Order,  95 
FCC  2d  12-^  (1983)  (ATiiT  Order):  CC  Docket  Na 
81-893,  Second  Report  and  Order,  FCC  87-288,  ^ 


Rulemaking  in  this  docket,*  the 
Commission  proposed  to  detariff  any 
record  carrier  CPE  not  already 
detariffed  by  December  31, 1987,  To 
accomplish  detarifTing,  the  Commission 
proposed  to  allow  the  record  carriers  to 
submit  detariffing  plans  demonstrating 
that  the  carriers  would  adhere  to  the 
general  principles  developed  in  the 
ATfrT Order,  as  well  as  the 
Commission's  accounting  rules.*  We 
sought  comment  on  whether  our 
proposals  equitably  balanced  the 
interests  of  ratepayers,  users,  and  the 
record  carriers.  We  also  sought 
comment  concerning  the  treatment  of 
CPE  already  removed  from  regulated 
service.  This  Order  generally  adopts  the 
proposals  as  set  forth  in  the  Notice,  with 
the  modifications  noted  below. 

2.  Subsequent  to  the  Final  Decision  in 
Computer  II,  the  Commission,  as  part  of 
a  proceeding  to  unbundle  record  carrier 
CPE  from  the  provision  of  service, 
ordered  that  the  international  record 
carriers  detariff  telex  equipment 
Interface  of  the  International  Telex 
Service  with  the  Domestic  Telex  and 
TWX  Sen-ice,  Docket  No.  21005,  86  FCC 
2d  411  (1981)  (IRC  Telex  Detariffing 
Order]  affdsub  nom.  Western  Union 


released  June  28. 1984  (Mobile  Senicea  Order):  and 
CC  Docket  No.  81-893,  Third  Report  and  Order,  FCC 
84-483,  released  October  28.1  984  (Independents' 
CPE  Order). 

'94  FCC  2d  78  (1983)  (hereinafter  Notice). 

*U.  at  110-11. 
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Telegraph  Co.  v.  FCC.  674  F.2d  160  (D.C. 
Cir.  1982).  The  order  did  not  apply  to 
Western  Union  Telegraph  Company 
(Western  Union),*  and  did  not 
implement  the  detariffing  of  any  non- 
telex  CPE  owned  by  these  carriers.  By 
August  1981,  the  international  record 
carriers  had  removed  their  telex 
equipment  from  tariff.  In  1982  and  1983. 
these  carriers  also  removed  some  non- 
telex  CPE  from  tariff.*  Some  of  the 
carriers  detariffed  all  of  their  CPE  by 
transferring  it  to  a  separate  subsidiary, 
while  others  detariffed  selected  non- 
telex  CPE.  Thus,  only  Western  Union's 
embedded  CPE,  along  with  some  of  the 
embedded  non-telex  CPE  provided  by 
the  other  record  carriers,  remains  under 
tariff.' 

3.  Two  carriers  submitted  comments 
in  response  to  our  Notice  concerning  the 
detariffing  of  record  carrier  CPE  TRT 
Telecommunications  Corporation  (TRT] 
argues  that  it  has  already  complied  with 
the  goals  of  the  Notice  by  transferring 


'At  the  time  the  Commission  issued  the  order, 
Western  Union  was  restricted  to  the  provision  of 
domestic  record  carrier  services,  while  the 
international  record  carriers  were  restricted  to 
providing  record  carrier  services  from  certain 
"gateway"  cities  to  international  locations.  The 
record  carriers  now  compete  for  domestic  and 
international  trafTic  as  a  result  of  recent 
amendments  to  the  Communications  Act.  and  the 
Commission  has  authorized  Western  Union  to 
provide  international  service.  Record  Carrier 
Competition  Act  of  1981.  Pub.  L  97-130.  95  Stat. 
1887.  Dec  29. 1981.  47  U.S.C.  222  (1983):  Western 
Union  Telegraph  Co..  M  FCC  2d  472  (1983). 

'As  authority  for  detariffing  non- telex  CPE.  the 
IRCs'  relied  upon  the  IRC  Telex  Detariffing  Order 
and  the  Computer  II  decisions.  While  the  Common 
Carrier  Bureau  permitted  these  carriers  to  detariff 
the  specified  non-telex  CPE.  the  carriers  were 
required  to  maintain  separate  books  of  account  in 
the  event  a  different  valuation  standard  for 
embedded  CPE  was  required  as  a  result  of 
Commission  action  in  this  docket.  See  e.g.  TRT 
Telecommunications  Corp..  Mimeo  No.  8293. 
released  September  14.  1982  (authorizing  TRT  to 
detariff  its  leased  channel  terminal  equipment). 
International  record  carrier  CPE  which  remains 
under  tariff,  and  which  will  be  detariffed  pursuant 
to  this  Order,  includes:  RCA  Global.  Tariff  No.  79. 
handset  equipment  for  Datel;  RCA  Global.  Tariff 
No.  80.  station  equipment  for  Press  Bulletin  service: 
RCA  Global.  Tariff  No.  75,  station  equipment  for 
Overseas  Stock  Ticker  service;  RCA  Global.  Tariff 
No.  98,  teleprinter  equipment  for  Sports  Bulletin 
service:  Western  Union  International.  Tariff  No.  11. 
handset  equipment  for  Datel:  Western  Union 
International,  station  equipment  for  Press  Bulletin 
service:  FfC.  Tariff  No.  13.  handset  or  teleprinter 
equipment  for  Datel:  ITT  Worldcom.  Tanff  No.  47. 
station  equipment  for  fYess  Bulletin  service:  ITT 
Worldcom.  Tariff  No.  42.  station  equipment  for 
Overseas  Exchange  Ticker  service:  ITT  Worldcom. 
Tariff  No.  44.  teleprinter  equipment  for  International 
Sports  Events  Reporting  Service;  TRT.  Tariff  No.  18, 
equipment  for  Telegram-Mexico  (this  appear*  to  be 
the  only  equipment  not  transferred  by  TRT). 

'Pursuant  to  the  Computer  II  decisions,  any  CPE 
which  was  tariffed  or  otherwise  subject  to  the 
separations  process  as  of  |anuary  1. 1963.  is 
considered  embedded.  CPE  which  enters  a  carrier's 
inventory  on  or  after  that  date  must  be  offered  on  a 
non-regulated  basis.  Further  Reconsideration,  88 
FCC  2d  at  528. 


all  of  its  CPE  to  a  separate,  but 
commonly-controlled,  company. 
Western  Union  submitted  substantive 
comments,  objecting  to  the  application 
of  the  general  principles  developed  in 
the  A  T&T  Order  to  the  record  carriers. 
Western  Union  specifically  objects  to 
the  use  of  net  book  value  as  the  transfer 
value  for  the  CPE.  and  the  requirement 
that  this  equipment  be  offered  for  sale  at 
net  book  value  during  a  "price 
predictability"  period. 

n.  Discussion 

A.  Determination  of  Applicable 
Principles 

4.  In  the  Notice,  we  proposed  to  allow 
each  record  carrier  to  submit  a  CPE 
detariffing  plan  which  would  explain  the 
detariffing  principles  and  procedures 
which  the  carrier  proposed  to  follow.  In 
the  AT&T  Order,  we  stated  that  the 
record  carriers  could  look  to  the 
principles  developed  in  the  AT&T  case 
to  determine  how  detariffing  should 
proceed.  y4rfi-rOrcter,  95  FCC  2d  at 
1377-78.  Western  Union  complains  that 
it  is  unable  to  discern  which  principles 
should  apply,  and  argues  that  if  the 
AT&T  procedure  is  adopted  in  its 
entirety,  the  record  carriers  will  suffer 
serious  competitive  disadvantages.*  In 
addition.  Western  Union  argues  that 

§  35.1-7(b)  of  the  Commission's  Rules 
governs  the  removal  of  assets  from  the 
rate  base,  and  that  the  Commission 
should  consider  how  this  section  relates 
to  the  principles  developed  in  the  AT&T 
case. 

5.  Although  our  original  proposal,  as 
discussed  in  the  Notice,  would  provide 
maximum  flexibility  to  the  record 
carriers  in  detariffing  CPE,  we  believe 
that  considerations  of  consistency, 
fairness,  and  administrative 
convenience  require  that  we  specify  the 
legal  and  accounting  principles  pertinent 
to  this  proceeding.  Resolution  of  the 
issues  raised  by  Western  Union  will 
enable  the  record  carriers  to  detariff 
CPE  in  a  manner  consistent  with  the 
requirements  which  we  view  as 
necessary  to  accommodate  the  public 
interest.  Furthermore,  by  alleviating 
uncertainty  to  the  maximum  extent 
possible,  we  can  expedite  the  detariffing 
process.  For  reasons  discussed  infra  at 
para.  11,  however,  we  decline  to  impose 
one  methodology  to  accomplish 
detariffing.  Although  we  will  elucidate 
the  principles  which  will  apply  to  the 
removal  of  CPE  from  the  rate  base,  the 
carriers  are  free  to  fashion  any 


detariffing  mechanism  consistent  with 
the  policies  explained  here. 

B.  Relevant  Accounting  Rules 

6.  Western  Union  argues  that  we 
should  not  require  the  record  carriers  to 
submit  detariffing  plans  until  we  have 
explained  how  the  relevant  accounting 
rules  affect  the  detariffing  process. 
Western  Union  argues  that  S  35.1-7(b)  of 
the  Commission's  Rules  should  govern 
the  accounting  methodology  associated 
with  this  process. 

7.  Sections  34.1-7(b)  and  35.1-7(b)  of 
the  Rules  establish  the  accounting 
procedures  to  be  followed  in 
transferring  record  carrier  assets  from 
regulated  accounts  to  non-regulated 
accounts.  Section  34.1-7(b]  applies  to 
most  of  the  international  record  carriers, 
while  9  35.1-7(b)  applies  to  Western 
Union  and  the  remaining  record  carriers. 
The  provisions  and  effect  of  the  two 
sections  are  identical.  Pursuant  to  these 
rule  sections,  the  transfer  is  accounted 
for  by  crediting  the  appropriate  plant 
accounts  and  charging  the  depreciation 
reserve  account  by  the  amount  credited. 
The  depreciation  reserve  account  is  then 
credited,  and  the  non-regulated  account 
charged,  with  the  "estimated  fair  value" 
of  the  assets  transferred.  Any  loss  or 
gain  on  the  transaction  is  therefore 
reflected  in  the  depreciation  reserve 
account,  which  raises  or  lowers  the 
value  of  the  rate  base.  The  only  open 
issue  with  regard  to  the  detariffing  of 
record  carrier  CPE  is  the  determination 
of  what  constitutes  "estimated  fair 
value."  See  Amendment  of  Parts  34  and 
35.  CC  Docket  No.  83-678,  FCC  83-398, 
released  Sept.  1, 1983,  at  para.  34. 

8.  Sections  34.1-7(b)  and  35.1-7(b), 
therefore,  do  not  determine  what 
constitutes  "estimated  fair  value."  The 
Commission  must  determine  the 
valuation  issue  consistent  with  the 
principles  established  in  Democratic 
Central  Committee  v.  Washington 
Metropolitan  Area  Transit  Commission. 
485  F.2d  786  (D.C.  Cir.  1973)  and  related 
cases,  cert,  denied  sub  nam.  D.C. 
Transit  System  v.  Democratic  Central 
Committee.  415  U.S.  935  (1974).  The 
Democratic  Central  Committee  case 
requires  that  a  gain  or  loss  on  the 
transfer  of  regulated  assets  be  charged 
to  the  group — i.e..  ratepayers  or 
shareholders — who  bore  the  risk  of  loss 
when  the  assets  were  regulated.  485  F.2d 
807-06.  Record  carrier  ratepayers  have 
generally  borne  the  risk  of  loss  on 
record  carrier  CPE '"Thus,  while  9  34.1- 


'Westem  Union's  specific  allegations  regarding 
competitive  disadvantages  are  discussed  infra. 
para,  la 


"  Western  Union  argues  that,  pursuant  to  (  35.1- 
8(j)  of  the  Commission's  Rules,  the  shareholder* 
bear  the  risk  of  lose  when  CPE  is  sold  out  of  the  rate 

Contlnusd 
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7(b)  and  35.1-7(b)  specify  the  accounting 
procedures  used  to  transfer  regulated 
assets  to  non-regulated  accounts,  they 
do  not  address  valuation  to  be  assigned 
to  the  embedded  CPE. 

C.  Valuation 

9.  The  Notice,  in  proposing  to  detariff 
record  carrier  CPE.  did  not  specifically 
suggest  that  the  Commission  establish 
the  "estimated  fair  value"  of  the  CPE  to 
be  transferred.  The  Notice  instead 
proposed  to  accomplish  detariffing  by 
reference  to  the  general  principles  used 
in  detariffing  AT&Ts  embedded  CPE. 
The  AT&T  Order  adopted  economic 
value  as  the  valuation  standard  to  be 
used  in  detariffing,  and  defined 
economic  value  as  the  price  a  carrier 
would  be  willing  to  pay  for  its  CPE  if. 
instead  of  owning  it,  the  carrier  had  the 
opportunity  to  purchase  it.  AT&T  Order. 
95  FCC  2d  at  1306.  But  we  determined 
that  measuring  the  economic  value  of 
AT&Ts  embedded  base  was 
impractical.  As  a  result,  we  adopted  net 
book  value  as  a  surrogate  for  economic 
value,  "/(/.at  1306-07. 

10.  Western  Union  argues  that  the  use 
of  net  book  as  a  surrogate  for  economic 
value  is  unnecessary  and  undesirable  in 
the  case  of  the  record  carriers.  Western 
Union  asserts  that  the  use  of  net  book, 
in  combination  with  the  post-transfer 
control  requirements  imposed  on  AT&T, 


base.  We  conclude,  however,  that,  not  withstanding 
Western  Union's  assertion,  ratepayers  are  entitled 
to  the  gains,  if  any.  on  the  transfer  of  equipment  to 
non-regulated  accounts.  In  reaching  this  conclusion, 
we  first  note  that,  under  Democratic  Central 
Committee,  "our  task  ...  is  properly  to  balance  the 
investor  and  ratepayer  interests  so  as  to  apportion 
gains  and  losses  in  the  most  equitable  manner." 
American  Tel.  *  Tel.  Co..  Charges  for  Interstate 
Telephone  Service.  Docket  No.  19129.  Phase  II.  84 
FCC  2d  1 ,  88  (1977),  quoted  in  A  TfrT  Order.  95  FCC 
2d  at  1314.  Our  conclusion  here  that  ratepayers  are 
entitled  to  any  gains  represents  an  equitable 
apportionment  for  the  following  reasons.  First. 
under  our  ratemaking  policies,  ratepayer*  have 
borne  the  risk  of  loss  due  to  obsolescense  or 
casualty  loss  for  the  assets  involved  during  thr 
period  of  their  use  in  regulated  ser\ice.  Second, 
investors  have  had  an  opportunity  to  earn  a  fair  rale 
of  return  on  their  investment  in  these  assets 
throughout  such  period  of  use  in  regulated  service. 
See  e.g..  International  Carriers'  Rates.  CC  Docket 
No.  2077S  75  FCC  2d  728  (1980)  (electing  to  maintain 
existing  auti  orized  rate  of  return  of  7.5  to  8.5 
percent).  Third,  the  combination  of  these  first  two 
factors  has  resulted  in  the  insulation  of  investors 
from  any  losses  affecting  these  assets  during  the 
period  of  regulated  service.  In  other  words,  no 
investor  risks  have  been  associated  with  this 
Investment.  In  these  circumstances,  investors  have 
no  claims  to  any  gains  upon  the  removal  of  these 
assets  from  regulated  service.  See  Deinocratic 
Central  Committee.  485  F.2d  at  806  ("lAIn  investor 
can  hardly  muster  any  equitable  support  for  a  claim 
to  appreciation  in  asset  value  where  he  has  been 
shielded  against  the  risk  of  loss  on  his  investment. 
.  ."). 

"As  used  here,  "net  book  value"  is  the  original 
cost  of  an  asset  less  the  related  depreciation 
reaenre.  See  AT&T  Order.  BS  FCC  2d  at  1306.  n  40 


would  have  negative  effects  on  the 
market  for  record  carrier  CPE  because 
net  book  value  exceeds  the  market 
value  of  the  equipment.  Thus,  a 
requirement  that  the  record  carriers 
offer  their  in-place  equipment  at  net 
book  to  customers  would  bring  sales  of 
in-place  CI%  to  a  halt.  Western  Union 
argues  that  economic  value  can  be 
measured  by  reference  to  recent  sales  of 
equipment. 

11,  The  decision  of  how  to  measure 
the  economic  value  of  record  carrier 
CPE  has  been  complicated  by 
deregulatory  events  which  have 
occurred  since  our  adoption  of 
Computer  II  and  by  the  regulatory 
history  of  these  carriers.  In  some  cases, 
the  record  carriers  have  already 
transferred  their  equipment  at  net  book 
value  to  separate  subsidiaries.  In  TRTs 
case,  the  transfer  was  made  to  an 
affiliated  non-carrier  company  which  is 
commonly  controlled  by  TRT."*  While 
these  events  would  not  render  our 
adoption  of  an  alternate  valuation 
measurements  standard  impossible,  we 
hesitate  to  impose  a  measurement 
which,  for  example,  would  require  these 
carriers  to  attempt  to  appraise  their  CPE 
as  it  existed  at  the  time  of  the  transfer." 
The  practical  problems  of  measuring  the 
value  of  CPE  which  has  long  since  been 
removed  from  the  rate  base  seem  to 
require  that  a  surrogate  value,  such  as 
net  book  be  employed.  The  use  of  net 
book  value,  however,  presents  equally 
difficult  problems  with  respect  to  other 
carriers.  Some  of  the  record  carriers 
have  had  their  depreciation  rates 
prescribed  by  Commission  order.'* 
Others  have  been  free  to  alter  their 
depreciation  rates  without  obtaining 
Commission  approval.  Thus,  some  of  the 
carriers  have  been  able  to  adjust 
depreciation  rates  to  changes  in  the  CPE 
marketplace,  as  that  marketplace  is 
affected  by  economic,  technological,  and  . 
regulatory  factors.  These  differences  in 
the  regulatory  environment  may  affect 
the  degree  to  which  a  carrier  should  be 
required  to  protect  the  interests  of 
ratepayers  in  transferring  the  equipment 
to  non-carrier  accounts.  Therefore,  even 
if  we  were  to  require  that  the  CPE  be 
transferred  at  net  book,  it  would  be 
difficult  to  determine  on  the  basis  of  our 
record  here  what,  if  any,  additional 


'*  See  TRT  Transmittal  No.  973.  May  22. 1981 
TRT  Transmittal  No.  995,  Dec.  4, 1981:  and  TRT 
Transmittal  No.  1028.  July  2a  1B82. 

"  Even  if  we  were  to  impose  such  a  requirement. 
It  is  doubtful  that  these  carriers  could  locate  all  of 
the  CPE  transferred.  Some  of  the  CPE  has  no  doubt 
been  sold  or  otherwise  removed  from  the  inventor>- 
of  the  subsidiary  or  non-carrier  company. 

"  See.  e.g..  ITT  WorldCom.  FCC  74-142a 
released  Jan.  6. 1075,  and  Western  Union  Telegraph 
Co..  FCC  77-19.  released  Jan.  11, 1977. 


requirements  would  be  necessary 
pursuant  to  our  obligations  under 
Democratic  Central  Committee. 

12.  Rather  than  impose  one 
methodology  for  measuring  economic 
value,  we  will  allow  the  record  carriers 
to  determine  independently  the  "fair 
value"  of  their  CPE  for  the  purpose  of 
making  the  necessary  accounting  entries 
prescribed  in  99  34.1-7(b)  and  35.1-7(b). 
In  all  cases,  the  methodology  employed 
should  be  consistent  with  the  principles 
enunciated  in  Democratic  Central 
Committee  and  applied  in  iheAT&T 
Order.  See  id.  at  1312-19.  If,  for 
example,  a  carrier  seeks  to  transfer  its 
equipment  at  net  book  value,  it  should 
consider  whether  the  risk  of  loss  or  gain 
on  the  transfer  remains  with  the  group 
which  carried  the  risk  of  loss  or  gain 
when  the  CP*E  was  regulated.  The  record 
carriers  should  further  consider  whether 
post-transfer  controls  similar  to  those 
imposed  on  AT&T  would  be  necessary 
under  the  circumstances,  especially 
where  the  equipment  is  transferred  at 
net  book  value.  The  same  is  true  if  the 
carrier  seeks  to  establish  economic 
value  by  reference  to  appraisals  or  some 
other  valuation  methodology. 

13,  Adoption  of  a  flexible,  individual 
method  of  valuing  CPE  has  the 
advantage  of  avoiding  across-the-board 
requirements  which  could  prove  difficult 
or  impossible  to  implement  with  the 
carriers  as  a  group.  We  are  not  unaware, 
however,  of  the  fact  that  this  approach 
creates  the  potential  problem  that  a 
carrier  may  determine,  "fair  value,"  in  a 
manner  which  is  at  odds  with 
Democratic  Central  Committee. ' '  For 
example,  the  carrier  could  grossly 
undervaluate  its  CPE  only  to  allow  its 
shareholders  to  receive  the  actual  gains 
on  the  CPE  as  it  is  sold  out  of  a 
nonregulated  account.  We  conclude, 
however,  that  the  likelihood  that  a 
carrier  would  manipulate  transfer  value 
in  this  manner  appears  minimal  and  our 
review  of  the  plans  will  focus  on  this 
issue.  In  addition,  as  a  result  of  various 
deregulatory  activities  in  recent  years, 
the  marketplaces  for  record  carrier 
services  and  CPE  have  become 
increasingly  competitive. ' '  All  the 


"  To  ensure  that  the  dangers  of  price 
manipulation  will  be  minimized,  we  are  requiring 
the  carrier*  to  report  their  detarifTing  plans  to  the 
Commission.  See  infra  at  para.  15. 

"  In  the  Competitive  Common  Corner 
proceeding,  the  Commission  found  the  record 
carrier  industry  was  subject  to  sufficient 
competition  to  warrant  forbearance  treatment 
Competitive  Common  Carrier  Sen- ices.  95  FCC  2d 
554.  571-2.  577  (1983)  affd  FCC  84-394.  Mimeo  No. 
34934.  released  August  27, 1984.  These  carriers, 
however,  will  be  regulated  pursuant  to  streamhned 
regulatory  procedures  until  December  31. 1984. 

Continued 
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record  carriers  now  compete  for  both 
domestic  and  international  business. 
Customers  no  longer  need  separate 
terminals  to  communicate  on  each 
carrier's  facilities.  In  addition,  the 
carriers  are  prevented  from  cross- 
subsidizing  services  and  CPE.  by  virtue 
of  the  Record  Carrier  Competition  Act. 
As  a  result,  numerous  non-carrier 
suppliers  of  CPE  have  been  able  to 
compete  with  the  carriers  in  the  CPE 
marketplace.  Moreover,  the  industry  is 
under  increasing  competitive  pressure 
from  companies  providing  a  range  of 
substitutable  services,  particularly  in  the 
domestic  market.  Accordingly,  attempts 
to  manipulate  the  transfer  or  sale  price 
will  be  frustrated  by  competition  in  the 
CPE  and  service  markets,  as  well  as  by 
the  accounting  safeguards  we  outlined 
in  Computer  II.  We  further  intend  to 
safeguard  against  one-time  or  continuing 
cross  subsidy  by  evaluating,  as  part  of 
our  review  of  the  transfer,  the  carriers' 
proposed  valuation  standard  in  light  of 
the  prior  depreciation  history  and  the 
competitive  environment. 

D.  Related  Issues 

14.  In  addition  to  the  CPE  to  be 

transferred,  the  carriers  may  have 
supporting  assets  which  will  also  have 
to  be  transferred  to  nonregulated 
accounts.  Generally,  supporting  assets 
are  shared  between  the  provision  of  CPE 
and  other  tariffed  services.  Carriers 
should  follow  existing  procedures  we 
have  established  in  accounting  for  these 
shared  assets.  Any  segregated 
supporting  assets  should  be  transferred 
in  a  manner  consistent  with  the  policies 
adopted  in  the  A  T6^T  Order,  where  we 
also  employed  economic  value  as  the 
valuation  standard.'^  95  FCC  2d  at 
1366-67.  Land  and  buildings  are  to  be 
appraised  and  transferred  at  appraised 
value.  As  in  A  T&T,  we  will  not  require 
appraisal  of  other  types  of  segregated 
supporting  assets.  Carriers  should 
determine  which  valuation  methodology 
should  be  employed  consistent  with 


when  a  portion  of  the  Record  Carrier  Competition 
Act  expires.  }d.  at  578;  47  U.S.C.  222(e).  See  also 
Interconnection  Arrangements.  93  FCC  2d  159  (1983) 
(resolving  issues  related  to  the  implementation  of 
the  Record  Carrier  Competition  Act  of  1981.  ("ub.  L 
97-130.  95  Stat.  1887.  47  U.S.C.  222):  IRC  Telex 
Detohffing  Order,  supra  para.  2  (detariffing  the 
IRCs'  telex  CPE):  Gateways  Order.  78  FCC  2d  115 
(1900)  (opening  up  more  "gateway."  cities  for  the 
origination  and  termination  of  IRC  trafTir): 
Unbundling  Order  78  FCC  2d  81  (1980).  stay  denied. 
77  FCC  2d  929  (1980)  (unbundling  the  provision  of 
services  and  CPE). 

■^  We  will  take  no  action  at  this  time  regarding 
detariffing  any  inside  or  intrasystem  wiring 
provided  by  the  record  carriers,  because  the  record 
in  this  proceeding  does  not  address  the  issue. 
DelarifTmg  of  embedded  inside  and  intrasystem 
wiring  wiU  be  addressed  separately  in  due  course. 


Democratic  Central  Committee 
principles. 

£.  Procedural  Matters 

15.  In  implementing  Computer  II,  we 
must  be  concerned  with  ensuring  that 
the  record  carriers  comply  with  the 
principles  developed  in  Democratic 
Central  Committee  and  our  relevant 
accounting  rules.  Accordingly,  we  will 
require  that  the  record  carriers  submit 
reports  to  the  Common  Carrier  Bureau 
detailing  their  plans  for  removing  CPE 
from  tariff,  and  explaining  how  the 
process  they  have  elected  fulfills  the 
Democratic  Central  Committee 
requirements.  For  the  purpose  of  this 
report.  Western  Union  should  include 
plans  regarding  all  of  its  CPE.  The  other 
record  carriers  should  include  plans  for 
any  CPE  not  detariffed  pursuant  to  our 
order  in  CC  Docket  No.  21005,  supra, 
para.  2.  Carriers  such  as  TRT  who  have 
detariffed  non-telex  CPE  based  upon  the 
general  Computer  II  finding  that  CPE 
should  be  detariffed,  shall  be  required  to 
justify  the  valuation  methodology 
employed  in  detariffing,  and  to  adjust 
their  books  retroactively  if  changes  are 
required.  The  Notice  proposed  to 
detariff  record  carrier  CPE  no  later  than 
December  31, 1987.  There  appears  to  be 
no  reason  to  defer  detariffing  until  that 
date.  As  part  of  our  review  of  the 
carriers'  detariffing  plans,  we  will 
evaluate  whether  CPE  customers  will 
have  sufficient  opportunity  to  purchase 
in-place  equipment,  or  to  purchase  or 
lease  other  equipment,  in  a  manner 
consistent  with  the  plan  adopted  for 
AT&T.  Thus,  a  carrier  may  detariff  its 
CPE  earlier  if  it  demonstrates  that  its 
CPE  customers  will  have  the  opportunity 
to  evaluate  present  arrangements  and 
pursue  alternatives.  Proposals 
explaining  how  the  carriers  will  execute 
this  process  are  due  no  later  than  July  1, 
1985.  To  allow  CPE  customers  adequate 
time  to  make  other  CPE  arrangements, 
detariffing  should  not  occur  earlier  than 
six  months  from  the  date  the  plan  is 
filed.  In  all  cases  we  will  require  that 
record  carrier  CPE  should  be  detariffed 
no  later  than  December  31, 1987. 
pursuant  to  Computer  II.  Detariffing 
plans  will  be  placed  on  public  notice, 
and  will  be  subject  to  modification 
pursuant  to  our  obligations  under 
Democratic  Central  Committee. 

m.  Ordering  Clauses 

16.  Accordingly,  it  is  ordered  that, 
pursuant  to  section  4(i].  4(j),  201-205, 
213,  218.  220,  and  403  of  the 
Communications  Act  of  1934,  47  U.S.C. 
154(i).  154(j).  201-205.  213,  218.  220.  and 
403,  the  policies,  rules,  and  requirements 
set  forth  herein  are  adopted. 


17.  It  is  further  ordered  that  Western 
Union  and  the  international  record 
carriers  submit  proposals  regarding  the 
detariffing  of  CPE  to  the  Chief,  Common 
Carrier  Bureau,  no  later  than  July  1, 
1985. 

Federal  Communications  Commission. 
William  |.  Tricarico. 

Secretary. 

jFR  Doc.  S4-31S3S  Filed  11-30-M:  8:4S  (ml 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1057 

lEx  Part*  No.  MC-43  (Sub-No.  14)] 

Lease  and  Interchange  Regulations 
(Master  Leases) 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

summary:  The  Commission  adopts  final 
rules  modifying  existing  leasing 
regulations  set  forth  at  49  CFR  Part  1057. 
The  new  rules  allow  the  use  of  master 
leases  and  will  allow  required  receipts 
to  be  transmitted  by  mail,  telegraph,  or 
other  similar  means  of  communications. 
The  existing  regulations,  which  require 
preparation  and  execution  of  a  lease  at 
the  transfer  point  and  inclusion  of 
specific  information  about  the  trip 
involved,  often  make  it  difficult  to 
execute  valid  leases.  While  we 
acknowledge  that  the  regulations  may 
not  solve  every  impediment  involving 
trip  leasing,  particularly  those  involving 
State  rules  and  regulations,  we  conclude 
that  the  regulations  will  be  the  most 
effective  method  to  streamline  the 
existing  process  of  trip  leasing. 
date:  This  decision  will  be  effective  on 
January  2, 1985. 

FOR  FURTHER  INFORMATION  CONTACT. 
|udy  Ann  Barnes  (202)  275-7962 
or 

Mary  A.  Kelly  (202)  275-7292 
SUPPLEMENTARY  INFORMATION:  Existing 
Commission  regulations  (49  CFR  Part 
1057)  require  that  when  a  lessor 
transfers  equipment  to  a  lessee  on  a  trip 
lease,  the  lessee  must  prepare  and 
execute  a  receipt  for  the  equipment  at 
the  transfer  point.  By  notice  of  proposed 
rulemaking  (49  FR  6522  (February  22, 
1984])  we  proposed  to  modify  the 
existing  leasing  regulations  as  follows: 
(1)  To  allow  the  use  of  a  master  lease 
covering  more  than  one  unit  of 
equipment;  (2)  to  require  that  a  copy  of 
the  master  lease  be  carried  in  the 
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equipment;  and  (3)  to  allow  required 
receipts  to  be  transmitted  by  mail, 
telegraph,  or  other  similar  means  of 
communication.  The  proposed  additions 
to  the  lease  and  interchange  regulations 
would  authorize  the  use  of  a  master 
lease  in  connection  with  trip-lease 
operations,  and  would  allow  carriers  to 
issue  the  initiating  receipt  other  than  in 
person.  The  proposed  rulemaking  was 
instituted  at  the  request  of  the  Common 
Carrier  Conference — Irregular  Route 
(CCC-IR). 

Additional  information  is  contained  in 
the  Commission's  decision  which  is 
available  for  public  inspection  and 
copying  at  the  Office  of  the  Secretary, 
Interstate  Commerce  Commission.  To 
purchase  a  copy  of  the  full  decision, 
write  T.S.  Infosystems.  Inc.,  Room  2227. 
Interstate  Commerce  Commission 
Building,  12th  and  Constitution  Ave., 
NW.,  Washington.  DC  20423,  or  call  289- 
4357  in  the  DC  Metropolitan  area  or  toll 
free  (800)  424-5403. 

Regulatory  Flexibility  Analysis 

In  our  prior  decision  we  certified  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  reaffirm 
that  finding  here. 

Energy  and  Environmental 
Considerations 

This  action  will  not  have  any 
significant  adverse  impact  upon  the 
quality  of  the  human  environment  or 
conservation  of  energy  resources. 

List  of  Subjects  in  49  CFR  Part  1057 

Motor  carriers.  Lease  and  interchange 
regulations. 

Adoption  of  Rules 

We  adopt  the  revisions  to  Title  49, 
Part  1057,  of  the  Code  of  Federal 
Regulations  described  in  the  appendix 
to  this  decision. 

These  rules  are  issued  under  the 
authority  contained  in  49  U.S.C.  10321 
and  11107,  and  at  5  U.S.C.  553. 

Decided:  November  21, 1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett. 
Gradison,  Simmons,  Lamboley  and  Strenio. 
Commissioner  Gradison  commented  with  a 
separate  expression. 
|amM  H.  Bayne, 
Secretary. 

Appendix 

PART  1057— LEASE  AND 
INTERCHANGE  OF  VEHICLES 

Title  49  CFR  Part  1057  is  amended  as 
follows: 


91057.11    (Amended] 

1.  Section  1057.11  is  amended  by 
adding  sentences  to  the  end  of 
paragraphs  (b}[l]  and  (d)(lj  to  read  as 
follows: 

9 10S7.1 1    General  leasing  requirements. 

(b)  *  *  * 

(1)  *  *  *  The  receipt  identified  in  this 
section  may  be  transmitted  by  mail, 
telegraph,  or  other  similar  means  of 
communication. 

•  •        •        »        • 

(d)  *  *  * 

(1)  *  •  *  This  provision  is  complied 
'  with  by  having  a  copy  of  a  master  lease 
in  the  unit  of  equipment  in  question  and 
where  the  balance  of  documentation 
called  for  by  this  paragraph  is  included 
in  the  freight  documents  prepared  for 
the  specific  movement. 
***** 

2.  Section  1057.22  is  amended  by 
adding  a  new  paragraph  (c)(4]  to  read  as 
follows: 

9 1057.22    Exemption  for  prfvate  carrier 
trip  leasing  and  trip  leasing  between 
authorized  carriers. 

•  *        •        *        • 

(c)  •  '  • 

(4)  *  *  *  Nothing  in  this  section  shall 
prohibit  the  use,  by  authorized  carriers, 
private  carriers,  and  all  other  entities 
conducting  lease  operations  pursuant  to 
this  section,  of  a  master  lease  if  a  copy 
of  that  master  lease  is  carried  in  the 
equipment  while  it  is  in  the  possession 
of  the  lessee,  and  if  the  master  lease 
complies  with  the  provisions  of  this 
section  and  receipts  are  exchanged  in 
accordance  with  i  1057.11(b),  and  if 
records  of  the  equipment  are  prepared 
and  maintained  in  accordance  with 
9  1057.11(d). 

[FK  Doc.  S4-yiSl4  Filed  11-30-S4: 8.-41  amj  , 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  655 
(Docket  Na  31220-244] 

Atlantic  Mackerel,  Squid,  and 
Butterflsh  Fisheries 

aoency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  squid  specifications 
increase. 

SUMMARY:  NOAA  issues  this  notice 
increasing  the  annual  squid 
specifications  to  the  Fishery 


Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterflsh 
Fisheries.  Regulations  governing  the 
squid  fisheries  require  publication  of 
any  specification  adjustments,  with 
reasons  for  such  adjustments.  This 
action  is  intended  to  foster  the  FMP's 
goal  of  creating  benefits  for  the  United 
States  fishing  industry. 

DATE:  November  30, 1984.  with  a  15-day 
public  comment  period,  ending 
December  17, 1984. 

ADDRESS:  Send  comments  to  Sal va  tore 
A.  Testaverde,  Northeast  Regional 
Office,  NMFS.  State  Fish  Pier. 
Gloucester,  MA  01930-3097.  Mark  on  the 
outside  of  the  envelope.  "Comments  on 
Notice  of  Squid  Specifications". 

FOR  FURTHER  INFORMATION  CONTACT: 

Salvatore  A.  Testaverde.  617-281-3600, 
extension  273. 

SUPPLEMENTARY  INFORMATION:  Section 

655,21(b)(l){v)  of  the  implementing 
regulations  states  that  initial  optimum 
yield  (lOY)  squid  specifications  will  be 
determined  annually  by  the  Regional 
Director,  NMFS,  Northeast  Region,  in 
consultation  with  the  Mid-Atlantic 
•Fishery  Management  Council  under 
S  655.22  (a)  and  (b)  (49  FR  402,  January 
4, 1964).  Section  655.22(f)  states  that  any 
adjustments  to  the  lOY  will  be 
published  in  the  Federal  Register,  with 
the  reason  for  such  adjustments.  This 
action  provides  increased  Loligo  squid 
specifications  which  are  elective 
immediately.  The  adjustments  are 
necessary  because  the  representatives 
of  Italian  vessels  which  fish  in  the 
Northwest  Atlantic  requested  from  both 
the  Mid-Atlantic  and  the  New  England 
Fishery  Management  Councils,  at  their 
October  1984  meetings,  an  additional 
Loligo  TALFF  allocation  of  3,800  metric 
tons  (mt).  This  additional  amount  would 
bring  the  1984-1985  fishing  year,  which 
ends  March  31, 1985,  total  amount  of 
Loligo  TALFF  for  Italy  to  5,000  mL 

In  exchange  for  the  amount  requested, 
the  Italian  vessel  owners,  through  their 
U.S.  representative,  would  commit  to 
guaranteed  purchases  totaUng  no  less 
than  300  mt  of  squid  and,  under  any 
circumstances,  not  less  than  $250,000 
worth  of  squid.  In  addition, 
arrangements  would  be  made  by  the 
U.S.  representative  to  accommodate  U.S. 
Hshing  vessels  that  may  want  to  enter 
into  joint  ventures  with  Italian  vessels 
during  the  period  under  consideration. 
Other  specifications  are  adjusted 
accordingly  as  specified  at 
9  655.21(b)(l)(v). 

The  Secretary  finds  it  necessary  to 
apportion  additional  amounts  wiQiout 
affording  a  prior  opportunity  for  public 
comment,  in  order  to  prevent  the 
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premature  closure  of  the  Loligo  squid 

fishery  for  Italy.  This  would  impair  the         . 

ability  of  domestic  processors  and 

fishermen  to  utilize  a  continuing  fishery. 

However,  public  commenta  will  be  , 

invited  for  a  period  of  fifteen  (15)  days 

after  the  effective  date  of  the 

apportionment  The  Secretary  of 

Commerce  will  consider  all  timely 

comments  in  deciding  whether  to 

continue,  modify,  or  cancel  an 

apportionment  that  has  previously  been 

made  and  will  publish  responses  to 

those  comments  in  the  Federal  Ragistef 

as  soon  as  practicable. 

The  following  table  Usts  the 
adjustments  to  the  LoJigo  squid 
specifications  in  metric  tons  for  the 
maximum  optimum  yield  (Max  OY). 
allowable  biological  catch  (ABC),  initial 
optimum  yield  (lOY).  domestic  annual 
harvest  (DAH).  domestic  annual 
procesing  (DAP),  joint  venture 
processing  (JVP).  Reserve,  and  total 
allowable  level  of  foreign  fishing 
(TALFF). 

Soun  Specifkmtions  for  Fishing  Year 
1964-85 
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Other  Matters 

This  action  is  authorized  by  50  CFR 
Part  655,  and  complies  with  E.0. 12291. 

(16  U.S.C  laOl  et  seq.) 

Data<L  November  28, 1084. 

Caii—u  |.  Blondin. 

[hputy  Aasiatant  Administrator  for  Fisheries 
Resource  Management,  Notional  Marine 

Fisheries  Service. 

|FR  Doc  M-nS4»  PIM  ll-W-M  MS  ubI 


This  sectkjn  of  the  FEDERAL  REGMSTER 
contains  notices  to  the  puMic  of  the 
proposed  issuance  of  rutes  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participete  In  the  rut* 
making  prior  to     the  adoption  of  the  finat 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Marketing  Service 

7CFRCIklX 
[Docket  No.  AO-M-tl 

Sweet  Peppers  Grown  bi  Florida; 
Deciaion  To  Terminate  Proceedings  oa 
Proposed  Marketing  Agreement  and 
Order 

AttCNOr:  A^icuhoral  Marketing  Service. 

USDA. 

ACTION:  Teriirhwtion  of  proposed  ruFe. 

summary:  This  document  tcTmnwIee 
proceedings  without  preittdicc  on  a 
proposed  n^arketing  a^-eement  and 
order  for  aweet  peppers  grown  in 
Florida.  The  proposal  would  have 
provided  asthority  for  the  estabHabmeiM 
of  ^ade.  size,  quality  an<i  container 
standards  and  also  for  production  and 
marlketing  research.  Because  of  apparent 
insuHicient  support  among  a  nuinber  of 
growers,  further  developeienl  of  (he 
program  U  terminaied  al  this  time. 
DATl:  Termination  on  proposed 
marketing  agreement  and  order  on 
December  28. 1984. 
FOn  FUfTTflER  WiTOWMAIKm  CONTACT: 
Robert  F.  Matthews,  Vegetable  Branch, 
F&V,  AMS,  USDA.  Washington.  D.C. 
2025a  (20Z)  447-5464. 
SUPPLEMENTARY  IMFORMATION:  Prior 
documents  in  these  procpodings:  Notrce 
of  Hearing — Issued  jime  1.  1984.  and 
published  June  5, 1984  (49  FR  2?]  86). 
Notice  of  Recommended  Decision  to 
Terminate  Proceedings — Issued 
September  18, 1984.  and  published 
September  25. 1984  (49  FR  37599J. 

A  pnblic  hearing  was  held  in  Belle 
Grade.  Florida,  on  fune  20. 1984,  on  a 
proposed  marketing  agreement  and 
orrJer  far  sweet  peppers  grown  in 
Florida.  The  hearing  was  held  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  (Wl  et  seq.)  and  the 
applicable  rules  of  practice  f7  CFR  Part 
900).  At  the  conchision  of  the  hearing  the 
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Presiding  Officer  set  July  20, 1984,  as  the 
deadline  for  Hling  briefs.  Briefs  were 
submitted  by  Valjean  Haley,  John  1. 
Whitworth,  E.  Wayne  Dubois  and 
Theorore  W.  Winsberg,  Chairman, 
Sweet  Pepper  Steering  Committee, 
regarding  the  proposal  The  briefs 
indicated  that  the  sweet  pepper  industry 
currently  lacks  a  unified  base  to  support 
efforts  to  develop  and  ulminister  a 
marketing  order  program.  They 
recommended  that  in  view  of  this,  these 
proceedings  should  be  indefinitely 
suspended  However,  the  rules  of 
practice  do  not  provide  for  hmg 
suspensions  of  rulemaking  proceedings. 
Because  the  hearing  record  will  become 
stale  with  the  passage  of  time,  a  new  or 
reopened  haarmg  would  be  necessary 
even  if  the  proceedings  were 
"suspended"  as  opposed  to 
"terminated."*  Also,  the  Department 
representafrres  are  prohibited  from 
m^ing  off  the  record  or  ex  parte 
contact  with  interested  persons  during 
the  pendency  of  a  ndemaking 
proceeding  and  would  continue  to  be  so 
prohibited  during  a  period  of 
suspension,  or  until  termination.  This  is 
not  a  desirable  situation  under  the 
current  circumstances  in  the  sweet 
peppers  industry.  For  the  foregoing 
reasons,  and  in  view  of  the  hearing 
evidence  and  positions  expressed  in 
briefs  filed  by  interested  parties,  these 
proceedings  shall  be  terminated  without 
preiudice. 

Notice  of  Recommened  Decision  was 
published  in  the  September  25, 1SB4, 
Fetforai  Register  (49  FR  37599)  giving 
interested  persons  until  October  25, 
1984,  to  file  written  comments.  None 
was  filed. 

Findings  and  Conclusions 

It  is  concluded,  therefore,  that  farther 
promulgation  of  this  proposed  marketing 
agreement  and  order  sboaU  not  be 
undertaken  at  this  time.  Hence,  since 
proceedings  will  be  terminated  without 
prejudice,  there  is  no  need  for  findings 
or  conclusions  on  issues  which  relate  to 
particular  terms  or  provistons  of  the 
proposed  program.  It  is  anderstood, 
however,  that  if  the  industry  later 
develops  a  greater  degree  of  support  for 
a  proposed  marketing  order,  new 
proeeetfings  sfaoold  be  instftuted  without 
prejudice. 


Signed  at  Wasiungtoiu  D.C..  on  Novemlier 
28,1984. 
|olin  Ford, 

Deputy  Aasistaol  Secretary,  Marketing  aad 
Inspection  Services. 

[FR  Doc  M-31  »7  PIM  n-W-M.  Mt  ami 
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FEDERAL  NOME  LOAN  BAMK  BOARD 
12  CFR  Part  563b 
[No.  84-655) 
Modified  CoRversiens 

Dated:  November  16, 1984. 
AOEMCV:  Federal  Home  Loan  Bank 
Board. 
AcncK  Proyoaad  nite. 

summary:  Tbe  Federal  Home  Loan  Bank 
Board  is  proposing  to  amend  its 
regula  tions  governing  modified 
conversions  of  mutual  insured 
institutions  to  stock  form.  The 
amendments  would  iadlitata  the 
modified  conversion  procedure  and 
enhance  its  use  as  a  capitalization 
vehicle. 

DATE:  Comments  must  be  received  l^ 
December  ai,  1984. 

AOORESa:  Sead  coRMsents  t»  DirectOK. 
Public  iBformstioB  Service*  Section, 
Office  of  the  Secietariat  Federal  Home 
Loas  Bank  Board,  1700  G  Street.  NW, 
Washingfon,  D.C„  20552.  Commenta  will 
be  available  iar  public  mspection  at  tlie 
above  address. 

FOR  IHIWHKn  MPWMRATION  COIfTACT: 
James  C.  Stewart  Seaior  Attorney, 
Corporate  and  Secarities  KvisiOR  (202- 
377-6457),  J.  Larry  Fleck.  Deputy 
Director,  Corporate  and  Securities 
Division  (2Q2-377'-6413>,  or  Julie  L 
Williams,  Director.  Corporate  and 
Securities  Division  (202-377-M58), 
Office  of  the  General  Counsel,  at  the 
above  a«Mress. 

SUPPLEMENTARY  tUPOWMATION.  By 
ResoJotion  No.  83-149.  dated  February 
17, 1903,  the  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Siatiags  and  Loan  brsurance 
CorporatioB  (""Corporation"}, 
promulgated  Subpart  D  of  the 
Conversion  Regnletions,  12  CFR  Part 
563b  (19M),  which  provides  guidelines 
for  modified  eeaversions  of  insured 
institutions  from  the  mutual  to  the  stock 
form  of  organization.  12  CFR  5nbt34 
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through  563b.38  (1984);  Conversions 
from  Mutual  to  Stock  Form.  48  FR  15591 
(April  12, 1983).  In  modified  conversions, 
the  substantive  and  procedural  rights 
granted  to  members  in  converting 
mutual  associations  by  the  Board's 
standard  conversion  rules  may  be 
restricted.  48  FR  at  15599.  The  authority 
for  modified  conversions  derives  from 
section  121  of  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982 
which  allows  the  Board  to  approve 
conversions  notwithstanding  other 
provisions  of  state  or  federal  law  when 
it  is  determined  that  the  converting 
institution  faces  severe  financial 
*  conditions  that  threaten  its  stability,  and 
conversion  is  likely  to  improve  the 
insbtution's  condition.  12  U.S.C.  1464(p) 
(1962). 

In  its  standard  conversion  regulations, 
contained  in  Subpart  A  of  the 
Conversion  Regulations,  the  Board  has 
given  extensive  recognition  to  the  rights 
and  interests  of  the  account  holders  and 
other  members  who  are  the  legal  owners 
of  the  mutual  institution.  Accordingly, 
Subpart  A  has  required  the  informed 
approval  of  members  to  effect  a 
conversion  and  has  given  them 
preemptive  subscription  rights  in  the 
stock  issued  by  the  converting 
institution.  The  standard  conversion 
regulations  additionally  seek  to  ensure 
that  a  fair  price  is  paid  by  the 
subsequent  stockholders  for  their 
ownership  of  the  institution  by 
mandating  that  the  total  price  of  the 
stock  sold  equals  the  institution's 
appraised  pro /orma  market  value. 
Subpart  A  contains  further  safeguards, 
such  as  the  establishment  of  a 
liquidation  account  for  the  benefit  of  the 
account  holders,  which  represents  the 
net  worth  of  the  institution  at  the  time  of 
conversion,  to  sustain  their  liquidation 
interests.  Maximum  purchase  limits  and 
the  requirement  of  widespread  stock 
distribution  also  are  safeguards  to 
prevent  parties  from  using  the 
conversion  to  acquire  control  of  the 
institution  and  the  conversion  proceeds 
to  the  detriment  of  account  holders  and 
other  stockholders. 

The  conversion  approval  authority 
contained  in  section  121  enables  the 
Board  to  modify  the  conversion  process 
to  meet  the  needs  of  institutions  whose 
financial  condition  has  so  deteriorated 
that  standard  conversions  are  not 
feasible.  In  order  to  encourage  the 
development  of  innovative  proposals, 
the  Board  declined  to  promulgate 
detailed  regulations  on  either  the 
procedural  or  structural  aspects  of 
modified  conversions.  Subpart  D 
primarily  lists  quantitative  criteria  for 
satisfying  the  statutory  requirement  of 


severe  fmancial  conditions  and  provides 
minimal  guidelines  regarding  the 
structure  of  modified  conversions.  The 
substantive  guidelines  in  12  CFR  563b.37 
generally  apply  the  provisions  of 
Subpart  A  unless  clearly  inapplicable, 
and  specifically  affirm  the  preemptive 
rights  of  members  to  purchase  all  the 
stock  o^ered  in  the  conversion.  Section 
563b.37,  however,  does  indicate  that 
modified  conversions  may  be  effected 
without  the  approval  of  members  and 
may  involve  sales  of  conversion  stock  at 
an  aggregate  price  not  equal  to  the  pro 
forma  market  value  of  the  institution  as 
determined  by  an  independent 
appraiser.  Under  the  current  rules, 
however,  modified  conversion  stock 
sales  must  infuse  enough  capital  to  bring 
the  institution  into  net-worth 
compliance  on  the  basis  of  Generally 
Accepted  Accounting  Principles 
("GAAP"). 

Although  very  few  modified 
conversions  have  been  completed  to 
date,  the  Board  and  its  staff  have 
received  many  inquiries  regarding 
Subpart  O  and  have  reviewed  a  number 
of  proposals  on  an  informal  basis.  These 
discussions  have  indicated  that,  in  their 
current  form,  the  Subpart  D  substantive 
guidelines  may  have  inhibited  the 
development  of  the  modified  conversion 
program.  Difficulties  have  primarily 
arisen  in  respect  to  the  preemptive 
rights  of  members  to  the  entire  stock 
offering  and  the  requirement  of  a  capital 
infusion  sufficient  to  bring  the  institution 
into  net-worth  compliance  on  a  GAAP 
basis. 

Following  the  suggestion  of  the  Board 
in  the  preamble  to  the  modified 
conversion  regulations,  48  FR  at  15600. 
institutions  have  sought  to  fashion 
modified  conversions  in  which  standby 
investors  would  purchase  any  stock 
remaining  after  the  exercise  of 
preemptive  rights  by  members.  Potential 
investors,  however,  may  be  unwilling  to 
commit  to  such  an  arrangement  unless 
they  can  be  assured  of  some  level  of 
control  after  the  conversion.  At  the 
same  time,  the  requirement  of  GAAP  net 
worth  has  intensified  the  need  of  the 
converting  institution  for  the  capital 
investors  can  supply.  The  requirement 
can  prove  particularly  difficult  for 
institutions  that  have  adapted  their 
asset/liability  mix  to  regulatory 
accounting  principles. 

Upon  review  of  the  matter,  the  Board 
has  determined  that  modification  of  the 
Subpart  D  substantive  guidelines  is 
within  its  section  121  authority.  The 
GAAP  net-worth  requirement  was 
adopted  to  provide  quantitative 
assurance  that  the  modified  conversion 
is  "likely  to  improve  the  financial 


condition  of  the  institution"  within  the 
meaning  of  section  121, 12  U.S.C. 
1464(p)(2)  (1982).  The  use  of  GAAP  as  a 
measure  was  also  consistent  with  the 
use  of  GAAP  for  determining  eligibility 
for  modified  conversion.  See  12  CFR 
563b.36(b)  (1984).  The  Board,  however, 
never  rejected  the  use  of  regulatory 
accounting  principles  as  an  indicator  of 
financial  condition.  Moreover,  the 
adequacy  of  the  capital  infusion  is 
substantiated  by  the  financial  opinion 
submitted  by  the  converting  association 
pursuant  to  9  563b.37(f).  Accordingly, 
the  Board  is  prosing  to  amend  the 
substantive  guidelines  for  modified 
conversions  to  no  longer  require  a 
capital  infusion  sufficient  to  bring  the 
association  into  regulatory  net-worth 
compliance  on  a  GAAP  basis.  Instead, 
the  post-conversion  adequacy  of  the 
stock  sale  would  be  determined 
according  to  regulatory  net-worth 
principles. 

The  question  of  members'  preemptive 
rights  in  the  entire  issue  of  conversion 
stock  presents  the  Board  with  a  difficult 
issue.  The  preemptive  rights  of  members 
have  been  an  essential  element  in  the 
Board's  Conversion  Regulations  since 
their  introduction.  The  only  exception  to 
this  requirement  has  occurred  in 
supervisory  conversions  where  the 
absence  of  liquidation  value  in  the 
institution  has  made  it  unnecessary  to 
recognize  this  equity  interest  of 
members.  48  FR  15598  (April  12. 1983). 
Modified  conversions  may  also  involve 
institutions  in  which  there  is  negligible 
or  no  realizable  liquidation  value,  and  in 
such  cases  it  would  not  be  inappropriate 
to  suspend  members"  preemptive  rights. 
As  the  liquidation  value  increases,  the 
value  of  members'  equity  interest  gains 
substance.  The  Board  has  therefore 
determined  that,  consistent  with  section 
121,  it  may  restrict  members'  preemptive 
rights  to  a  portion  of  the  total  offering 
without  undermining  the  practical  equity 
interests  of  the  mutual  members.  At  one 
extreme,  preemptive  rights  may  be 
disregarded  when  the  converting 
institution  has  little  or  no  realizable 
equity  value  upon  liquidation. 
Conversely,  members  would  be  entitled 
to  preemptive  rights  in  the  entire 
conversion  issue  whenever  the 
institution  could  undertake  a  Subpart  A 
conversion  by  virtue  of  its  net  worth  or 
other  intrinsic  value.  Within  these 
boundaries,  preemptive  rights  could  be 
limited  to  a  portion  of  the  total  modified 
conversion  stock  oifering.  The  Board  is 
proposing  to  amend  §  563b.37(g)  to 
refiect  this  determination  and  to  provide 
related  guidelines  to  institutions 
considering  modified  conversion.  The 
Board  may  allow  further  limitation  on 
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subscription  rights  when  compelling 
circumstances  are  present. 

The  Board  emphasizes  that  its 
authority  to  restrict  members' 
preemptive  rights  in  this  manner  arises 
only  when  the  conversion  can  be 
approved  under  section  121  and  has  no 
bearing  on  Subpart  A  conversions. 
Among  the  criteria  for  section  121 
treatment  is  that  there  is  not  a 
reasonable  likelihood  that  the 
converting  institution  could  market  its 
stock  in  a  standard  conversion.  12  CFR 
563b.36(b)(3)(iii)  (1984).  Accordingly, 
unless  it  is  determined  that  it  would  not 
be  feasible  for  the  institution  to 
accomplish  a  conversion  under  Subpart 
A,  the  institution  will  be  required  to 
proceed  under  Subpart  A  and  afford  its 
eligible  account  holders  and  other 
members  full  subscription  rights. 

The  Board  additionally  believes  that 
the  modified  conversion  process  can  be 
improved  by  adopting  less  rigid 
guidelines  for  qualifying  for  modified 
conversion.  As  noted  previously,  the 
Board's  authority  to  approve  modified 
conversions  arises  when  severe 
financial  conditions  exist  which 
threaten  the  stability  of  the  insured 
institution  and  the  conversion  to  stock 
form  is  likely  to  improve  the  financial 
condition  of  the  institution.  12  CFR 
563b.36(a)(2)  (1984).  In  paragraph  (b)  of 
S  563b.36,  the  modified  conversion 
regulations  set  forth  criteria  by  which 
the  requirement  of  severe  financial 
conditions  may  be  demonstrated.  These 
criteria  include  failure  to  meet 
regulatory  net-worth  requirements, 
impracticality  or  infeasibility  of  a 
standard  conversion,  and  a  history  of 
recent  losses.  Under  the  current 
regulation,  the  requisite  recent-loss 
history  is  determined  on  a  sliding  scale 
with  three  consecutive  quarterly  losses 
required  if  the  institution  has  more  than 
two-percent  net  worth  and  one  loss  in 
the  last  three  quarters  when  the 
institution  has  less  than  one-percent  net 
worth.  Losses  are  calculated  on  the 
basis  of  GAAP. 

Although  the  recent-loss  guidelines 
were  intended  to  provide  only 
quantitative  guidance  to  institutions,  the 
Board  is  concerned  that  the  guidelines 
may  be  deterring  qualified  associations 
from  applying  for  modified  conversion 
and  conversely  may  encourage  non- 
qualified institutions  to  undertake 
modified  conversion.  For  example,  an 
institution  with  low  net  worth  and 
recent  losses  may  satisfy  the 
§  563b.36(b)(2)  guidelines  even  though  it 
has  successfully  restructured  its  loan 
portfolio  and  is  well-positioned  for 
future  profitability.  Such  an  institution 
could  quite  likely  complete  a  standard 


conversion  and  should  convert  under 
Subpart  A  rather  than  under  procedures 
intended  for  institutions  in  financial 
difficulty.  Conversely,  the  {  563.36(b)(2) 
guidelines  might  not  be  satisfied  by  an 
institution  that  has  avoided  losses 
through  salary  forbearances  or  by 
adopting  other  unusual  economy 
measures.  Accordingly,  the  Board  is 
proposing  to  amend  S  563b.36(b)(2)  to 
delete  the  current  quantitative-loss 
guidelines  in  favor  of  a  more  broadly- 
worded  criterion.  Under  the  proposed 
rule,  an  institution  not  meeting  its  net- 
worth  requirement  and  unable  to 
conduct  a  standard  conversion  would 
qualify  for  modified  conversion  if  it 
could  show  that  its  recent  and  projected 
income  from  operations  would  not 
enable  it  to  achieve  and  maintain  the 
regulatorily-required  level  of  net  worth 
without  a  substantial  capital  infusion.  It 
is  anticipated  that  the  restated  loss 
criteria  would  encourage  the  use  of 
Subpart  D  by  institutions  whose  long- 
term  viability  is  threatened  by  structural 
imbalances. 

Questions  have  also  arisen  with 
respect  to  the  application  of  the 
guideline  specifying  that  a  modified 
conversion  applicant  not  meet  its 
regulatory  net-worth  requirement.  It  has 
been  noted  that  the  guidelines  for 
supervisory  conversions  allow  an 
applicant  to  disregard  appraised  equity 
capital  that  may  be  treated  as  net  worth 
under  Insurance  Regulation  S  563.13(c). 
12  CFR  563.13(c)  (1984).  See  12  CFR 
563b.32  (1984).  Similarly,  it  has  been 
observed  that,  pursuant  to  Insurance 
Regulation  9  563C.14,  an  insured 
institution  could  elect  to  recognize  loan 
losses  that  had  previously  been  deferred 
for  regulatory  accounting  purposes  and 
thus  lower  its  regulatory  net  worth.  See 
12  CFR  563c.l4(a)  (1984).  Accordingly, 
various  prospective  applicants  have 
requested  permission  to  disregard  the 
effect  of  these  techniques  on  their  net 
worth  in  determining  their  eligibility  for 
modified  conversion. 

In  the  Board's  view,  the  statutory 
conditions  for  modified  conversion  may 
be  satisfied  by  an  institution  that  is 
meeting  its  regulatory  net-worth 
requirement  solely  by  virtue  of  deffered 
loan  losses  or  appraised  equity  capital. 
The  exclusion  of  appraised  equity 
capital  is  consistent  with  the  Board's 
position  in  supervisory  conversions  and 
the  Board  proposes  to  amend  the 
modified  conversion  guidelines  to 
provide  for  such  an  exclusion  in  similar 
circumstances.  The  treatment  of 
deferred  loan  losses  allowed  under 
Insurance  Regulations  99  563.13(e)  and 
563c.l4(a)  reflects  the  Board's 
determination  that  sales  of  loans  and 


mortgage-related  securities  should  not 
be  constrained  when  the  sale  proceeds 
are  used  to  improve  the  asset/liability 
mix  of  the  institution.  See  Treatment  of 
Gains  and  Losses  on  the  Sale  or  Other 
Disposition  of  Mortgage  Assets, 
Mortgage-Related  Securities  and  Debt 
Securities,  Resolution  No.  81-581,  46  FR 
50048-49  (October  9, 1981).  Even  under 
this  regulatory  accounting  treatment 
however,  the  loss  on  the  loan  sale  is 
eventually  recognized  as  the  deferred- 
loan-loss  account  is  amortized. 
Moreover,  disclosure  of  the  amount  of 
the  loss  which  would  be  required  to  be 
recognized  under  GAAP  may  prevent 
the  institution  from  converting  under 
Subpart  A.  Accordingly,  the  Board 
proposes  to  amend  the  modified 
conversion  guidelines  to  allow  insured 
institutions  to  assume  recognition  of 
such  loan  losses  notwithstanding  a  prior 
deferral  election  under  9  563c.l4(a)  and 
the  exemption  contained  in  9  563.13(e). 

The  Board  is  also  using  this 
opportunity  to  produce  several  other 
modifications  to  Subpart  D  in  order  to 
facilitate  the  modified  conversion 
process.  Section  563b.38  is  proposed  to 
be  amended  to  clarify  what  materials 
must  be  submitted  in  order  to  receive 
approval  to  file  a  modified  conversion 
application.  These  materials  would 
include  an  outline  of  the  plan  of 
conversion  and  the  amount  of  the 
capital  infusion  anticipated. 

The  Board  has  determined  that  a  30- 
day  public  comment  period  is 
appropriate  because  prompt  action  is  in 
the  public  interest.  Since  the  statutory 
authority  for  modified  conversions  is 
currently  scheduled  to  expire  on 
October  15. 1985, 12  U.S.C.  1464  note 
(1982),  expeditious  consideration  by  the 
Board  of  these  proposed  amendments  is 
necessary  to  ensure  efTective  utilization 
of  the  procedure.  In  view  of  the  time 
required  for  structuring  a  modified 
conversion  and  preparation  and  review 
of  the  application,  observance  of  a  60- 
day  notice-and-comment  procedure 
might  delay  implementation  beyond  the 
point  where  the  amendments  would  be 
of  benefit  to  insured  institutions. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act.  Pub.  L  No. 
96-354.  94  Stat.  1164  (September  19. 
1980),  the  Board  is  providing  the 
following  initial  regulatory  fiexibility 
analysis: 

1.  Reasons,  objectives,  and  legal 
abases  underlying  the  proposed  rules. 
These  elements  have  been  discussed 
elsewhere  in  the  supplementary 
information  regarding  the  proposal. 
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2.  Small  entities  to  which  the 
proposed  rules  would  apply.  The  rules 
would  apply  to  ali  insured  institutions. 

3.  Impact  of  the  proposed  rules  on 
satall  institutions.  To  the  extent  that  the 
rules  would  affect  small  institutions,  this 
has  been  discussed  elsewhere  in  the 
proposal. 

4.  Overlapping  of  convicting  federal 
rules.  There  are  no  federal  rules  which 
duplicate,  oveHap.  or  oonflict  with  the 
proposed  rules. 

5.  Alternatives  to  the  proposed  rule. 
Other  alternatives,  such  as  the  present 
rules,  may  tend  to  limit  the  utility  of  the 
modified  conversion  procedure.  More 
liberal  provisions  may  raise  questions  of 
statutory  authority. 

List  of  Subjects  in  12  CFR  Part  563b 

Savings  and  loan  associations. 
Securities. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  563b  of 
subchapter  D.  Chapter  V.  Title  12  of  the 
Code  {^Federal  Regulations,  as  set  forth 
below. 

PART  563b— COHVERSION  FROM 
MUTUAL  TO  STOCK  FORM 

Subpart  D— Ouidellnes  for  Modified 
Conversions 

1.  ReviM  I  S63b.36(b)  (1)  and  (2)  as 
follows: 

S563b.36    GuidellnMforquaimcation. 


(b) *   •  • 

(1)  The  insured  institution  does  not 
meet  its  regulatory  net-worth 
requirement  except  that  for  purposes  of 
determining  compliance  the  institution 
may:  (i]  Disregard  the  effect  of 
appraised  equity  capital  by  following 
the  procedures  of  S  563b.32  of  Subpart 
C;  and  (ii)  recognize  losses  on  any  sale 
or  other  disposition  of  mortgage  loans, 
redeemable  ground-rent  leases  or  other 
securities  specified  in  5  563al4 
notwithstanding  a  prior  election  under 
paragraph  (a)  of  that  sectim  or  the 
exemption  under  %  563.13(e); 

(2)  Current  and  projected  income  from 
operations  is  not  sufficient  to  restore 
and  maintain  the  iostitutioa's 
regulatorily  required  net  worth: 


§5«3kL37    IfcHiiiiiill 

2.  Amend  |  563b.37  by  removing  the 
phrase  ''on  the  basis  of  generally 
accepted  accounting  principles"  at  the 
end  of  paragraph  (f)  and  substituting 
thoeiar  the  pivase  "excluding  from  net- 
worth  iteaa  disregarded  pursuant  to 
I  5e3b.36(bMl) ".  and  inserting  before  tbe 
period  at  the  end  of  paragra(^  (g)  the 


following:  "Except  that  such 
subscription  rights  may  be  eliminated  or 
reduced  as  follows:  (1)  If  the  regulatory 
net  worth  of  the  institution  is  1  percent 
or  less  of  an  institution's  liabilities, 
subscription  rights  may  be  reduced  to  an 
amount  between  0  percent  and  20 
percent  of  the  total  stock  offered,  such 
percentage  between  0  percent  and  20 
percent  to  be  determined  on  a  sliding 
scale  on  the  basis  of  the  institution's 
regulatory  net  worth  between  0  percent 
and  1  f)ercent  (2)  if  the  regulatory  net 
worth  of  the  institution  is  more  than  1 
percent  but  not  in  excess  of  2  percent, 
subscription  rights  may  be  reduced  to  an 
amount  between  20  percent  and  50 
percent  of  the  total  stock  to  be  offered, 
such  percentage  between  20  percent  and 
50  percent  to  be  determined  on  a  sliding 
scale  on  the  basis  of  the  institution's 
regulatory  net  worth  between  1  percent 
and  2  percent  and  (3)  if  the  regulatory 
net  worth  of  the  institution  is  more  than 
2  percent  but  not  in  excess  of  3  percent, 
subscription  rights  may  be  reduced  to  an 
amount  between  50  percent  and  100 
percent  of  the  total  stock  offered,  such 
percentage  between  50  percent  and  100 
percent  to  be  determined  on  a  sliding 
scale  on  the  basis  of  the  institution's 
regulatory  net  worth  between  2  percent 
and  3  percent 


§563b.38    (Amandadl 

3.  Amend  paragraph  (a)  of  §  563b.38 
by  adding  the  following  sentence  at  the 
end  thereof:  "AppHcations  for  test-case 
treatment  shall  be  accompanied  by  a 
detailed  discussion  of  the  institution's 
qualification  for  modified  conversion,  an 
outline  of  the  proposed  plan  of 
conversion,  an  estimate  of  the  amount  of 
capital  expected  to  be  raised,  and  a  plan 
of  operation  of  the  institution  following 
conversion." 

(Home  Owners'  Loan  Act  ■ection  &(p).  12 
U.S.C  1464(p)  (1982)) 

By  the  Federal  Home  Loan  Bank  Board 
lokn  F.  GlHmMii. 

Assistant  Secretary. 

|FR  Ooc  M-nSM>  RM  11-»-M;  8:46  am) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

(Rataasa  No.  34-M4M;  Ftta  No.  S7-37-44I 

Unlisted  Trading  Privileges  In  Over- 
the-Counter  Securities 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Solicitation  of  public  comments: 

correction. 


summary:  In  FR  Doc.  S4-30756, 

beginning  on  page  46156  in  the  issue  of 
Friday.  November  23, 1984  the  "OAtT* 
paragraph  should  have  read  "comments 
to  be  received  January  15. 1985." 

ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  and  addressed  to 
Shirley  E.  Mollis.  Acting  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20549.  All  comments  should  refer  to  File 
No.  S7-37-84.  and  will  be  available  for 
public  inspection  at  the  Commission's 
Public  Reference  Room,  450  Fifth  Street, 
N.W..  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT 
William  W.  Uchimoto,  Esq..  (202)  272- 
2409.  Room  5193.  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549. 

SUriey  E.  HoUis. 
Acting  Secretary. 
Il-Tt  Doc  8»-nsi7  paad  n-SO-84.  k«$  »| 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  41  and  46 

(LR-31-S3J 

Heavy  Vehicle  Use  Tax;  Credits  and 
Refunds  of  the  Tax  on  Diesel  Fuel 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Extension  of  time  for  submitting 
comments. 

summary:  This  document  provides 
notice  of  an  extension  of  time  for 
submitting  comments  concerning  the 
notice  of  proposed  rulemaking  relating 
to  the  imposition  of  tax  on  the  use  of 
heavy  vehicles  and  relating  to  credits 
and  refunds  of  the  tax  imposed  on  the 
sale  of  diesel  fuel.  Some  members  of  the 
public  have  requested  that  an  extension 
on  the  deadline  for  filing  comments  on 
the  notice  of  proposed  rulemaking  be 
established.  Accordingly,  the  extended 
deadline  for  submission  of  comments  is 
January  7, 1985.  An  exception  to  this 
provision  applies  to  comments  being 
submitted  with  respect  to  proposed 
regulations  S  41.6001-2  relating  to  proof 
of  payment  for  state  registration 
purposes. 

date:  Written  conunents  should  be 
delivered  or  mailed  by  January  7. 1985. 

ADDRESS:  Send  comments  to  the 
Commissioner  of  Internal  Revenue,  1111 
Constitution  Avenue.  NW..  Attn: 
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CC:LR:T  (LR-31-83),  Washington,  D.C. 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.  Faye  Easley  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW.,  Washington. 
D.C.  20224,  Attn:  CC:LR:T.  telephone 
202-566-3935  (not  a  toll-free  call). 
SUPPIXMENTARY  INFORMATION:  By  a 
notice  of  proposed  rulemaking  published 
in  the  Federal  Register  for  Tuesday. 
November  6, 1984  (49  FR  44300), 
comments  with  respect  to  the  proposed 
rules  were  to  be  delivered  or  mailed  to 
the  Commissioner  of  Internal  Revenue, 
Attn:  CC:LR:T  (lJl-31-83).  Washington, 
DC.  20224.  by  December  6. 1984.  Some 
members  of  the  public  have  requested 
that  an  extension  on  the  deadline  for 
filing  comments  on  the  notice  of 
proposed  rulemaking  be  established. 
The  date  by  which  comments  must  be 
delivered  or  mailed  is  hereby  extended 
to  January  7, 1985,  except  for  comments 
concerning  the  proposed  rules  relating  to 
proof  of  payment  for  state  registration 
purposes. 

This  document  in  no  way  afl'ects  the 
details  of  the  notice  of  public  hearing  on 
the  proposed  regulations  appearing  in 
the  Federal  Register  for  Tuesday, 
November  6. 1984  (49  FR  44310). 
George  H.  |elly. 

Director,  Legislation  and  Regulations 
pivision. 

PH  Doc  S4-31487  Filnl  11-30-84:  8:45  (ml 
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POSTAL  SERVICE 

39  CFR  Part  10 

Proposed  Express  Mail  International 
Service  to  Finland  and  Saudi  Arabia 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

summary:  Pursuant  to  agreements  with 
the  postal  administrations  of  Finland 
and  Saudi  Arabia,  the  Postal  Service 
proposes  to  begin  Express  Mail 
International  Service  with  Finland  and 
Saudi  Arabia  at  postage  rates  indicated 
in  the  tables  below.  The  proposed 
service  is  scheduled  to  begin  on 
February  1. 1985. 

DATE:  Comments  must  be  received  on  or 
before  January  2, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  W.  Perlinn.  (202)  245-4414. 
ADDRESS:  Written  comments  should  be 
directed  to  the  General  Manager,  Rate 
Development  Division,  Office  of  Rates. 
Rates  and  Classification  Department, 
U.S.  Postal  Service,  Washington,  D.C. 


20260-5350.  Copies  of  all  written 
comments  will  be  available  for  public 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday, 
in  room  8620,  475  L'Enfant  Plaza  West, 
SW.,  Washington.  DC  20260-5350. 

SUPPLEMENTARY  INFORMA-HON:  The 

International  Mail  Manual  is 
incorporated  by  reference  in  the  Federal 
Register,  39  CFR  10.1.  Additions  to  the 
manual  concerning  the  proposed  new 
service,  including  the  rate  tables 
reproduced  below,  will  be  made  in  due 
course.  Accordingly,  although  39  U.S.C. 
407  does  not  require  advance  notice  and 
the  opportunity  for  submission  of 
comments  on  international  service,  and 
the  provisions  of  the  Administrative 
Procedure  Act  regarding  proposed 
rulemaking  (5  U.S.C.  553)  do  not  apply 
(39  U.S.C.  410(a)),  the  Postal  Service 
invites  interested  persons  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  International 
Express  Mail  Service  to  Finland  and 
Saudi  Arabia  at  the  rates  indicated  in 
the  tables  below. 

List  of  Subjects  in  39  CFR  Part  IP 

Postal  Service,  Foreign  relations. 

Finland — International  Express  Mail 


Finland — International  Express  Mail— 
Continued 
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S«rvica  Agreement  provMtotg  tor  lender  by  ttta  customat  at  a 
designated  Post  Office 

'  Picfcup  •  available  under  a  Servtea  AgteamerW  tor  an 
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Agreement  incurs  only  one  pickup  ctiargs. 

Saudi  Arabia— International  Express  Mail 
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>  Rates  In  this  labia  are  applicable  to  eac 
International  Custom  Designed  Express  Mail  slipped  under  a 
Servw*  Agreement  prtTvidmg  lor  lender  by  the  cuatomar  si  a 
desonated  Poal  Offloa. 

>  Pickup  «  avaSabla  under  a  Servioa  AgtaamaK  tor  an 
added  charge  ol  SS  60  lor  each  pickup  slop,  regan»ass  ot 
th*  number  ol  pieces  picked  up  Domestic  and  Mamalional 
Express  Man  picked  up  together  under  me  same  Service 
Agreement  ncurs  only  one  pickup  ctiarge 

An  appropriate  amendment  to  39  CFR 
10.3  to  reflect  these  changes  will  be 
published  when  the  Rnal  rule  is  adopted. 

(39  U.S.C.  401.404  407) 

W.  Allen  Sanders, 

Associate  General  Counsel,  Office  of  General 

Law  and  Administration. 

IFR  Doc.  31SSS  Piled  11-30-a4: 8:451 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

(CC  Docket  No.  84-eoO] 

Authorized  Rates  of  Return  for  the 
Interstate  Services  of  AT&T 
Communications  and  Excftange 
Telephone  Carriers;  Order  Extending 
Time  for  HIIng  Reply  Comments 

AQCNCV:  Federal  Communication 
Commissions. 


( 
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ACTION:  Proposed  rule:  extension  of 
reply  comment  period. 


f:  This  action  extends  the 
period  for  filing  Reply  Comments  in  the 
Matter  of  Authorized  Rates  of  Return  for 
the  Interstate  Services  of  AT&T 
Communications  and  Exchange 
Telephone  Carriers.  CC  Docket  No.  B4- 
800.  This  action  is  taken  in  response  to  a 
petition  filed  by  Ameritech. 
DATES:  Reply  comments  are  now  due  by 
January  22. 1985. 

AOOKESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
RM  FURTHER  INFORMATION  CONTACT: 
Steve  Goodman.  Common  Carrier 
Bureau.  (202)  632-0745. 
SUPPLEMENTARY  INFORMATION:  The 
Proposed  Rule  was  published  on  August 
17. 1984  (49  FR  32871). 

In  the  Matter  of  Authorited  Rates  of  Return 
for  the  Interstate  Services  of  AT&T 
Communications  and  Exchange  Telephone 
Carriers:  CC  Docket  No.  M-eoo 

Adopted:  Novemtier  28, 1984 

Released:  November  28. 1984. 

By  the  Chief.  Common  Carrier  Bureau. 

1.  In  a  Notice  of  Proposed  Rulemaking. 
we  invited  interested  parties  to  file 
comments  on  factors  for  our 
examination  of  authorized  rates  of 
return  for  AT&T  and  exchange 
telephone  carriers.  FCC  84-395,  released 
August  13. 1984.  After  an  extension  of 
the  Tiling  dates,  comments  were  Hied  on 
November  9.  Chi  November  20,  the 
Ameritech  Operating  Companies 
(Ameritech)  filed  a  motion  to  extend  the 
time  for  filing  reply  comments  from 
December  la  1964,  to  February  4, 1965 

2.  Ameritech  bases  its  request  for  an 
extension  of  time  on  the  tremendous 
volume  of  comments  as  well  as  the 
complex  nature  of  the  proceeding. 
According  to  Ameritech.  over  6000  pages 
of  comments  and  appendices  were  filed 
on  November  9.  In  order  to  respond 
properly,  it  states  that  it  will  be 
necessary  to  coordinate  and  consult 
with  expert  witnesses,  and  to  collect 
relevant  data  and  information. 
Ameritech  claims  that  two  months  is  the 
minimum  additional  time  needed  to  file 
reply  comments.  Moreover.  Ameritech 
asserts  that  the  far-reaching  and 
permanent  changes  potentially  resulting 
from  this  proceeding  preclude  an  urgent 
need  to  rush  to  a  decision. 

3.  We  agree  that  the  public  interest 
would  be  served  by  allowing  additional 
time  for  preparing  reply  comments.  We 
are  mindful  of  both  the  approaching 
holiday  season  as  well  as  the  complex 
and  important  nature  of  the  proceeding. 
We  are  not  convinced,  however,  that  an 
extension  of  two  months  is  fully 
warranted.  Accordingly,  the  date  for 


filing  reply  comments  in  this  proceeding 
is  extended  until  January  22. 1985. 
4.  So  ordered. 

Federal  Communications  Commission. 
Kennelfa  A.  Levy. 

Deputy  Chief.  Common  Carrier  Bureau. 

[n  Doc  M-31S37  FUad  11-W-M:  k^S  •in| 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Door  Locks  and  Door 
Retention  Components 

agency:  National  Tragic  Safety 

Administration  (NHTSA).  Department  of 

Transportation^ 

action:  Denial  of  petition  for 

rulemaking. 

SUMMARY:  This  notice  denies  a  petition 
for  rulemaking,  submitted  by  Mr. 
William  Poehl.  to  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  206,  Door 
Locks  and  Door  Retention  Components. 
to  require  an  inside  trunk  lock  release 
lever  on  all  new  automobiles.  In  his 
petition.  Mr.  Poehl  listed  various 
possible  circumstances  in  which  people 
could  be  trapped  inside  the  trunk  of  an 
automobile  and  requested  the  standard 
to  require  an  operable  lever  or  handle 
inside  of  the  trunk.  After  reviewing  the 
petition  along  with  previous  actions  in 
this  area,  the  agency  has  concluded  that 
the  likelihood  of  an  internal  hood  latch 
lever  being  utilized  is  remote.  The 
agency  will,  however,  continue  to  gather 
data  in  this  subject  area  and  will 
institute  rulemaking  action  at  some 
future  date,  if  appropriate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Smith,  OfTice  of 
Rulemaking.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW.,  Washington.  D.C.  20590 
(202-426-2242). 

SUPPLEMENTARY  INFORMATION:  In  May 
1984.  Mr.  William  Poehl  submitted  a 
petition  to  the  NHTSA  concerning 
Standard  No.  206.  Door  Locks  and  Door 
Retention  Components.  Mr.  Poehl's 
petition  requested  that  every  new  car  be 
equipped  with  a  trunk  release  lever  that 
can  be  easily  operated  fiom  inside  a 
vehicle's  trunk.  The  petition  listed 
various  possible  circumstances  of 
accidental  and  intentional  entrapnoent  in 
the  trunk  of  a  vehicle.  Mr.  Poehl 
believed  that  persons  such  as  alarm  and 
stereo  installers,  mechanics,  playful 
children,  pranksters,  and  crime  victims 


may  be  trapped  in  the  tnink.  The 
petitioner  also  believed  that  an  elderly 
person  might  fall  into  the  trunk  and 
thereby  become  entrapped.  He 
petitioned  the  agency  to  require  an 
inside  trunk  release  on  all  new  cars  in 
order  to  ensure  the  release  of  these 
victims. 

After  reviewing  the  petition  and 
previous  actions  in  this  area,  the  agency 
has  concluded  that  the  likelihood  of  an 
internal  trunk  release  lever  ever  being 
utilized  is  remote.  The  agency  is  not 
aware  of  any  accident  data  indicating 
that  there  is  much  likelihood  of 
occurence  of  accidental  entrapment  in  a 
vehicle's  trunk.  Trunk  lids  are  spring- 
loaded  in  the  open  position  and, 
therefore,  not  likely  to  close  by 
themselves  with  someone  inside. 
Because  the  lids  are  spring  loaded,  it  is 
di^icult  to  close  the  trunk  from  any 
position  except  standing  behind  the 
vehicle  and  pushing  down  on  the  outer 
surface  of  the  trunk  lid.  From  that 
position,  a  person  has  a  full  view  of  the 
trunk  interior.  It  would  be  extremely 
unlikely  that  that  person  would 
accidently  close  the  lid  with  someone 
inside.  Concerning  an  elderly  person 
falling  into  the  trunk.  Mr.  Poehl 
suggested  that  entrapment  could  occur  if 
snow  on  the  trunk  closed  the  lid  when 
the  person  fell.  It  is  unclear  to  the 
agency  how  the  trunk  would  entrap  the 
person  in  this  circumstance,  since  it  is 
unlikely  that  the  individual  would  fall  in 
such  a  way  that  more  than  his  or  her 
upper  torso  is  inside  the  trunk.  Again,  in 
this  situation,  an  internal  trunk  release 
lever  would  not  likely  need  to  be 
utilized. 

The  agency  is  aware  that  victims  of 
crime  or  pranks  are.  on  occasion, 
purposely  locked  in  the  trunk  of  a 
vehicle.  However,  the  petitioner  did  not 
provide  any  data  supporting  the  benefits 
of  an  internal  release  mechanism  in 
these  circumstances.  The  agency  does 
,  not  know,  for  example,  how  often  a 
victim  of  a  crime  or  prank  who  is 
purposely  locked  in  a  vehicle's  trunk 
might  also  be  secured  so  that  an  internal 
release  mechanism  could  not  be 
operated. 

Although  at  this  time  NHTSA  has 
concluded  it  would  be  inappropriate  to 
require  an  internal  trunk  release 
mechanism  for  automobile  trunks,  the 
agency  will  continue  to  gather 
information  in  this  subject  area  and  will 
institute  rulemaking  action  at  a  future 
date,  if  appropriate. 

(Sees.  103. 119.  Pub.  L  86-563,  80  Stat.  718  (IS 
use.  13SZ.  1407. 1410a):  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  .WIS) 
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issued  oa  Novent>er  27. 1984. 
Hairy  Felrica, 
Associate  Administrator  for  Rulemaking. 

|FK  Doc  M~31S53  Filed  ll-Sfr-SC  SittAinl 
BILLINQ  CODC  4S10-5S4I 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1063 

[Ex  Parte  Na  MC-B5  (Sub-3)] 

Regulations  Governing  ttte  Adequacy 
Of  Intercity  Motor  Common  Carrier 
Passenger  Service  (Modification  of 
Regulations) 

agency:  Interstate  Commerce 
Commission. 

action:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  The  notice  of  proposed 
rulemaking  in  this  proceeding  [44  FR 
53092  (1979)]  proposed  amending  the 
Commission's  rules  at  49  CFR  Part  1063 
concerning  the  adequacy  of  service, 
equipment,  and  facilities  provided  by 
motor  passenger  carriers  operating  over 
regular  routes.  The  Commission  has 
considered  the  merits  of  the 
modifications  to  its  regulations  that 
were  originally  proposed  in  this 
proceeding  and  has  concluded  that  some 
of  the  proposals  should  not  be  adopted, 
while  others  require  further 
consideration  in  the  light  of  the 
provisions  of  the  Bus  Regulatory  Reform 
Act  of  1982.  Further  comments  are 
solicited  with  regard  to  the  proposals 
concerning:  (1)  Notice  of  schedule 
changes.  (2)  temperature  control 
equipment  on  buses  providing  commuter 
services.  (3)  transportation  of 
handicapped  passengers,  and  (4) 
expanding  the  current  restroom 
exemption  to  cover  somewhat  larger 
vehicles. 

DATE:  Comments  must  be  filed  by 
lanuary  2. 1985. 

ADDRESS:  Additional  information  is 
contained  in  the  Commission's  decision. 
To  purchase  a  copy  of  the  full  decision, 
write  to  T.S.  InfoSystems.  Inc.,  Room 
2227,  Interstate  Commerce  Commission, 
Washington.  D£.  20423,  or  call  289-4357 
(D.C.  Metropolitan  area)  or  toll  free  (800) 
424-5403.  Send  comments  to  Office  of 
the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  12th 
and  Constitution  Ave..  NW., 
Washington.  D.C.  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  L  Brown.  (202)  275-7898 
Howell  1.  Spom.  (202)  275-7691 


SliPPLEMENTARV  INP0HMAT1ON: 

Energy  and  Eovinuimeiit 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 

energy  resources. 

Regnlalory  Flexibility  Statanmt 

This  proceeding  was  instituted  before 
we  were  required  to  consider 
specifically  the  impact  of  the  proposals 
on  small  businesses.  Nevertheless,  we 
have  considered  diis  issue  at  this  time 
and  certify  that  the  regulation  changes 
under  consideration  in  this  proceeding 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because,  if  adopted,  they  would 
only  change  commuter  practices  in 
minor  ways. 

List  of  Subjects  in  49  CFR  Part  1063 

Buses. 

This  decision  is  issued  pursuant  to  S 
U.S.C.  553  and  559,  and  49  U.S.C.  10102. 
10321. 10703. 10762. 10730. 10922. 11145. 
and  11702. 

Decided:  November  16, 1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett, 
Cradisoa  Simmons,  Lamboley,  and  Strenio. 
Commissioner  Gradison,  joined  by  Vice 
Chairman  Andre,  dissented  with  a  separate 
expression.  Commissioner  Lamboley  did  not 
participate. 
James  H.  Bayne, 
Secretory. 

PART  1063— [AMENDED] 

Appendix 

Further  comments  are  solicited  with 
regard  to  the  following  proposed 
amendments.  Part  1063  of  Title  49  of  the 
Code  of  Federal  Regulations  would  be 
amended  as  follows: 

S  1063.6    [Amended] 

(1)  In  §  1063.6,  paragraph  (b)  would  be 
revised  to  read  as  follows: 

§  1063.6    Service  responsibility. 

(b)  Continuity  of  service.  Except  as 
provided  in  49  CFR  1042.2(c)(6),  no 
carrier  shall  make  any  change  in  an 
existing  regular-route  schedule  without 
first  filing  a  written  notice  with  the 
Regional  Office  of  the  Interstate 
Commerce  Commission  in  all  regions 
affected  by  the  schedule  change.  A  copy 
of  the  notice  shall  be  displayed  by  the 
carrier  continuously  in  a  conspicuous 
place  in  each  facility  affected  and  on 
each  bus  providing  the  affected  services. 
The  notice  shall  be  displayed  for  at  least 
15  days  before  it  becomes  effective,  and 
shall  contain  the  carrier's  name,  a 
description  of  the  schedule  change,  the 
date  the  change  will  be  effective,  the 


reasons  for  the  change,  and  the  name 
and  address  of  the  responsible  carrier 
official  or  representative  to  whom 
passengers  may  address  comments  and 
seek  infonaation.  Unless  the  schedule 
change  is  due  to  the  conversion  to  or 
from  daylight  savings  time  or  otherwise 
reflects  a  normal,  seasonal  schedule 
change,  the  description  of  the  change 
shall  be  specific  and  the  notice  shaU 
also  describe  available  alternate 
services. 


S  1063.7    (Amended) 

(2)  In  1 1063^.  paragraphs  (a)  and  (b) 
would  be  revised  to  read  as  follows: 

§  1063.7    Equipment 

(a)  Temperature  control.  All  buses 
shall  be  equipped  with  operable 
temperature  control  equipment  capable 
of  maintaining  reasonable  temperatures. 

(b)  Restrooms.  Each  bus  used  to 
provide  service  subject  to  this  part  with 
seating  for  more  than  25  passetxgers  (not 
including  the  driver),  except  those  in 
commuter  service,  shall  have  a 
restroom.  Such  on-board  restrooms  shall 
be  clean,  sanitary,  and  fi^e  of  offensive 
odor,  and  regularly  maintained.  A  bus 
may  be  operated  without  a  restroom  if 
reasonable  rest  stops  are  made. 


§1063.8    [Amended] 

(3)  In  S  1063.8.  paragraphs  (a)  and  (b) 
would  be  revised  to  read  as  follows: 

S  1063.8    Accommodations  for 
handicapped,  disabled,  blind  and  etderty. 

(a)  Transportation.  No  carrier  shall 
deny  transportation  to  any  person  on 
the  basis  of  a  handicap,  physical 
disability,  or  blindness,  or  because  that 
person  cannot  board  a  bus  without 
assistance,  except  as  provided  in  this 
section.  A  guide  or  a  seeing-eye  dog. 
hearing-guide  dog,  or  other  guide  dog 
specially  trained  for  that  purpose  shall 
be  provided  free  passage  when 
accompanied  by  a  blind  or  deaf  person. 

(b)  Assistance.  All  carriers  shall, 
whenever  possible,  provide  assistance 
to  handicapped,  disabled,  blind,  and 
elderly  passengers,  in  boarding  buses; 
such  assistance  when  requested  shall 
include  advance  boarding  and  seating. 
Carriers  shall  provide  assistance  to  such 
passengers  on  request  in  the  use  of 
terminal  accommodations  and  baggage 
service.  At  all  terminals  there  shall  be 
prominently  displayed  a  notice  stating 
where  and  from  whom  such  assistance 
may  be  obtained.  Handicapped  persons 
who  require  the  assistance  of  an 
attendant  shall  not  be  denied 
transportation  so  long  as  they  are 
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accompanied  by  an  attendant. 
Handicapped  persons  who  require  the 
service  of  an  attendant,  but  who  are 
unaccompanied,  are  not  required  to  be 
transported  by  a  carrier  under  this 
regulation.  Handicapped  persons 
requiring  the  assistance  of  an  attendant 
are  those  who  cannot  take  care  of  their 
fundamental  personal  needs. 
•        *        •        •        * 

ini  Doc  M-SUM  FIM  11-30-M:  B:45  un| 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 

Atlantic  Surf  dam  and  Ocean  Quahog 
Flslwriei 

agency:  Notice  of  availability  of  an 
amendment  and  request  for  comments. 
summary:  NOAA  issues  this  notice  that 
the  Mid-Atlantic  Fishery  Management 
Council  has  submitted  an  amendment  to 


the  fishery  management  plan  (FMP)  for 
the  Atlantic  Surf  Clam  and  Ocean 
Quahog  Fisheries  for  review  by  the 
Secretary  of  Commerce.  Comments  are 
invited  from  the  public  on  the 
amendment  and  any  other  documents 
made  available. 

DATE  Comments  will  be  accepted  until 
February  8. 1985.         . 

ADDRESSES:  Send  comments  to  Richard 
Schaefer.  Acting  Regional  Director, 
National  Marine  Fisheries  Service, 
Northeast  Regional  Office,  14  Elm 
Street.  Gloucester,  MA  01930.  Copies  of 
the  amendment;  the  environmental 
assessment,  and  draft  regulatory  impact 
review/initial  regulatory  flexibility 
analysis  are  available  upon  request  from 
John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115  Federal  Building,  300  South 
New  Street,  Dover,  DE 19901. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Seamans,  Jr..  617-281-3600,  ext. 
262. 

SUPPLEMENTARY  INFORMATION:  This 

FMP  was  prepared  under  the  provisions 


of  the  Magnuson  Fishery  Conservation 
and  Management  Act. 

Amendment  5  proposes  measures  for 
managing  the  Atlantic  surf  clam  and 
ocean  quahog  Fisheries  in  the  fishery 
conservation  zone  (FCZ).  The  rule 
provides  a  mechanism  for  adjustments 
to  the  minimum  size  limit  for  surf  clams 
and  revises  the  method  of  inspecting 
surf  clams  for  compliance.  The  rule  also 
adds  a  requirement  that  surf  clams 
cages  be  tagged  and  adds  a  presumption 
that  surf  clams  landed  on  an  authorized 
Tishing  day  were  caught  in  the  FCZ  and 
are  subject  to  the  Federal  minimum  size 
limit.  The  receipt  date  for  this 
amendment  is  November  26, 1984. 
I'roposed  regulations  for  this 
amendment  will  be  published  within  30 
days. 

(16U.S.C.  laoietse?) 

Dated:  November  2&  1984. 
Caiman  J.  Blondin. 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Service. 

(FR  Doc  M-31S38  Filed  11-2S-a4;  3:47  pml 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  tt^at  are  applicable  to  ttie 
public.  Notices  of  tieahngs  and 
investigations,  committee  meetlr^gs.  agency 
decisions  and  rulings,  delegat<or>8  of 
authority,   filing  ot   petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeahng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

Natural  Resource  IManagement  Guide; 
Meeting 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  Harrisburg,  Pennsylvania,  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 
DATES:  Meeting  on  January  9. 1985, 10:00 
a.m.  to  12:30  p.m.  Comments  must  be 
received  no  later  than  February  8. 1985. 
ADDRESSES:  Meeting  location  at  Room 
202,  Federal  Building,  3rd  and  Walnut 
Street,  Harrisburg,  Pennsylvania. 

Written  Comments  and  Further 
Information  will  be  addressed  to:  D. 
Elmer  Hawbaker,  State  Director,  FmH.A, 
Post  Office  Box  905,  Harrisburg, 
Pennsylvania  17108  (717-782-4477). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  FmHA's 
Pennsylvania  State  Office  has  prepared 
a  draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
'  financing  of  FmHA  activities  in 
Pennsylvania.  The  purpose  of  the 
meeting  is  to  discuss  the  Guide  as  well 
as  to  consider  comments  and  questions 
from  interested  parties.  Copies  of  the 
Guide  can  be  obtained  by  writing  or 
telephoning  the  above  contact. 

Any  person  or  organization  desiring  to 
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present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmliA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  November  26. 1984. 
David  |.  Howe. 
Director,  Progruni  Support  Stuff. 

|FH  Doc.  S4-^154«  Filed  11-30-84;  8-4i  afn) 
BIUJNO  COOe  S410-07-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

lOrdwr  Na  282) 

Resolution  and  Order  Approving  the 
Request  of  the  City  of  San  Jose,  CA, 
for  Time  Extension  on  Temporary  Site 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  D.C. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u}, 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  request  by  the 
City  of  San  )ose,  California,  grantee  of 
Foreijjn-Traile  Zone  18.  filed  with  the  Foreign- 
Trade  Zones  Board  (the  Board)  on  October  5, 
1984,  requesting  »  seven-month  extension  of 
zone  status  for  the  Metal  Processing 
Industries,  Inc.  (MPI)  site  in  San  Jose  that 
was  approved  by  the  Board  on  October  13, 
1983  (Board  Order  228)  for  a  period  of  one     * 
year,  the  Board,  finding  that  the  requirements 
of  the  Foreign-Trade  Zones  Act  and 
Regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest  approves 
the  request  and  extends  zone  status  at  the 
MPI  site  until  May  13, 1985. 

Signed  at  Washington.  D.C,  this  26th  day 
of  November  1984. 


This  approval  is  retroactive  to  October  13, 
1984. 

WiUiam  T.  Arcbey, 

Acting  Assistant  Secretary  of  Commerce  for 
Trade  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

Attest: 
John  |.  Da  Ponte,  Jr., 
Executive  Secretary. 

IFK  Ooc.  Si-SISSS  Filed  11-30-84:  S.45  tinl 
■NJJNG  COOC  SSIO-Oe-M 


International  Trade  Administration 

IC-791-005] 

Deformed  Steel  Bars  for  Concrete 
Reinforcement  From  South  Africa; 
Final  Results  of  Administrative  Review 
of  Countervailing  Duty  Order 

AGENCY:  international  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  final  results  of 
Administrative  review  of  countervailing 
duty  order. 


summary:  On  October  11, 1984,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
reveiw  of  the  countervailing  duty  order 
on  deformed  steel  bars  for  concrete 
reinforcement  from  South  Africa.  The 
review  covers  the  period  January  1. 
1983.  through  June  30, 1983. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  the  review  are  the  same 
as  the  preliminary  results. 

EFFECTIVE  DATE:  December  3, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Williams  or  Philip  Ottemess, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  D.C.  20230; 
telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Badcground 

On  October  11, 1984,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
39888]  the  preliminary  results  of  its 
administrative  review  of  the 
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countervailing  duty  order  on  deformed 
steel  bars  for  concrete  reinforcement 
("rebars")  from  South  Africa  (47  FR 
47900,  October  2a  1982).  The 
Department  has  now  completed  that 
administrative  review,  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
rnhe  Tariff  Act"!. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  South  African  rebars.  Such 
merchandise  is  currently  classiRable 
under  items  606.7900  and  606.8100  of  the. 
Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  the 
period  January  1, 1963,  through  June  30. 
1983  and  two  programs:  (1)  Preferential 
rail  rates,  and  (2)  Export  Incentive 
Program — Categories  A.  B,  and  D. 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
Rnal  results  of  the  review  are  the  same 
as  the  preliminary  results.  We  determine 
the  total  bounty  or  grant  to  be  zero 
percent  for  the  period  January  1, 1963. 
through  June  30. 1983.  The  Department 
will  instruct  the  Customs  Service  to 
liquidate  entries  of  this  merchandise 
exported  on  or  after  January  1. 1963,  and 
on  or  before  June  30, 1983  without  regard 
to  countervailing  duties. 

The  Department  will  instruct  the 
Customs  Service  not  to  collect «  cash 
deposit  of  estimated  countervailing 
dutiee.  as  provided  for  in  section 
751(a)(1)  of  the  Tariff  Act  on  any 
shipments  of  this  merchandise  entered, 
or  withdrawn  bom  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirements  shall  remain  in  effect  until 
publicabon  of  the  Rnai  results  of  the 
next  administrative  review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders,  if  desired,  as  early  as 
possible  after  the  Department's  receipt 
of  the  requested  information. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  355.41  of  the  Commerce 
Regulations  (19  CFR  355.41). 

Dated  November  27, 1981 
AkoF. 


Deputy  AMiatant  Secretary,  Import 
Administration. 

in  Ddc  m-ntB  FtM  it-ao-M  ftIS  am] 
I  COM  Mie-oe-M 


(C-223-401] 

Suspension  of  Countervailing  Duty 
investigation;  Portland  Hydraulic 
Cement  From  Costa  Rica 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
action:  Notice. 

summary:  The  Department  of 
Commerce  has  decided  to  suspend  the 
countervailing  duty  investigation 
involving  portland  hydraulic  cement 
from  Costa  Rica.  The  basis  for  the 
suspension  is  an  agreement  to  renounce 
completely  all  benefits  provided  by  the 
government  of  Costa  Rica  which  we  find 
to  constitute  bounties  or  grants  on 
Portland  hydraulic  cement  exported  to 
the  United  States. 
EFFECTIVE  DATE:  December  3. 1984. 
FOff  FURTHER  INFORMATION  CONTACT: 
Steven  Morrison  or  Stuart  Keitz,  Office 
of  Investigations.  Import  Administration, 
International  Trade  Administration, 
United  States  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue. 
NW..  Washington.  D.C  20230;  telephone 
(202) 377-3003  or  377-1769. 
SUPPLEMENTARY  INFORMATION: 

Case  History 

On  June  21. 1964.  we  received  a 
petition  in  proper  form  from  the  Puerto 
Rican  Cement  Co.,  Inc.  and  the  San  Juan 
Cement  Co.,  Inc.  on  behalf  of  the  U.S. 
industry  producing  portland  hydraulic 
cement.  Petitioners  alleged  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930.  as  amended 
("the  Act**),  are  being  provided,  directly 
or  indirectly,  to  the  manufacturers, 
producers,  or  exporters  in  Costa  Rica  of 
Portland  hydraulic  cement  exported  to 
the  United  States. 

Costa  Rica  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act  therefore, 
section  303  of  the  Act  applies  to  this 
investigation.  The  merchandise  being 
investigated  is  nondutiable.  but  there  is 
no  "international  obligation"  within  the 
meaning  of  section  303(a)(2]  of  the  Act 
(which  requires  an  injury  determination 
for  nondutiable  merchandise). 
Therefore,  the  domestic  industry  is  not 
required  to  allege  that  and  the  United 
States  International  Trade  Commission 
is  not  required  to  determine  whether, 
imports  of  this  product  cause  or  threaten 
to  cause  material  injury  to  a  U.S. 
industry.  We  found  the  petition  to 
contain  sufficient  grounds  upon  which  to 
initiate  a  countervailing  duty 
investigation,  and  on  July  11, 1984,  we 
initiated  an  investigation  (49  FR  29117). 


On  July  23, 1984,  we  presented  a 
questionnaire  concerning  the  allegations 
to  the  government  of  Costa  Rica  in 
Washington.  D.C.  On  August  23, 1984. 
we  received  the  response  to  the 
questionnaire. 

We  issued  an  affirmative  preliminary 
determination  on  September  14, 1984 
(published  on  September  21,  49  FR 
37134).  We  preliminarily  determined 
that  there  was  reason  to  believe  or 
suspect  that  certain  benefits  which 
constitute  bounties  or  gsants  within  the 
meaning  of  the  Act  were  being  provided 
to  Industria  Nacional  de  Cementos,  S.A. 
("INCSA"),  the  only  cement 
manufacturer  to  export  cement  to  the 
United  States  from  Costa  Rica.  We 
prelimarily  determined  the  net  bounty  or 
grant  was  15  percent  ad  valorem.  The 
program  preliminarily  determined  to 
bestow  countervailable  benefits  was  the 
Tax  Credit  Certificates  (Certificados  de 
Abono  Tributario.  or  "CAT'). 

We  directed  the  U.S.  Customs  Service 
to  suspend  liquidation  of  all  entries  of 
the  product  under  investigation  which 
were  entered,  or  withdrawn  from 
warehouse,  for  consumption,  and  to 
require  a  cash  deposit  or  the  posting  of  a 
bond  on  this  product  in  an  amount  equal 
to  the  estimated  net  bounties  or  grants. 
The  only  U.S.  destination  for  Costa 
Rican  cement  was  Puerto  Rico. 

We  verified  information  provided  by 
the  govenunent  in  Costa  Rica  dtu'ing  the 
week  of  October  15-18, 1964. 

Our  notice  of  preliminary 
determination  gave  interested  parties  an 
opportunity  to  submit  oral  and  written 
views.  On  October  12. 1984  a  public 
hearing  was  held  at  the  request  of  the 
Government  of  Costa  Rica  and  of  the 
petitioners. 

On  October  29, 1964,  we  initialed  a 
proposed  suspension  agreement 
pursuant  to  section  704  of  the  Act. 
Petitioners  were  provided  an 
opportunity  to  submit  comments 
regarding  the  proposed  suspension 
agreement.  We  have  taken  such 
comments  into  consideration. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  portland  hydraulic 
cement  The  merchandise  is  currently 
classifiable  under  item  number  511.1440 
of  the  Tariff  Schedules  of  the  United 
States.  Annotated  (TSUSA). 

Only  one  company  was  identified  by 
the  government  of  Costa  Rica  as  being  a 
manufacturer  and  exporter  of  the 
product  under  investigation.  It  is 
Industria  Nacional  de  Cementos,  S.A. 
(INCSA). 

The  period  for  which  we  are 
measuring  bounties  or  grants  is  October 
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1, 1982  through  September  30, 1983.  This 
was  the  last  complete  fiscal  year  for 
INCSA  at  the  time  the  Department  of 
Commerce's  questionnaire  was  sent  out. 

Petitioners'  Comments 

Petitioners  made  the  following 
comments  concerning  the  suspension 
agreement  which  we  initiated  on 
October  29, 1984. 

Comment  1.  Petitioners  request  that 
clauses  be  added  to  the  suspension 
agreement  requiring  bank  certification 
that  LNCSA  has  turned  in  all  its  CATs 
and  expressly  requiring  that  INCSA  can 
not  receive  benefits  for  certificates 
turned  in  after  initialing  the  suspension 
agreement. 

DOC  Position.  Since  the  suspension 
agreement  is  only  between  the 
Department  of  Commerce  and  INCSA, 
we  cannot  request  third  parties,  such  as 
the  Banco  Central  de  Costa  Rica,  to 
certify  that  INCSA  has  turned  in  all  of 
its  CAT  Certificates. 

Commerce  cannot  retroactively 
prohibit  INCSA  from  selling  its  CAT 
certificates  at  a  discount  in  the  market 
prior  to  the  effective  date  in  the  final 
agreement.  However,  we  concur  with 
petitioner,  that  the  final  agreement 
should  ensure  that  no  benefit  is 
obtained  on  return  of  the  CAT 
certificates  to  the  Central  Bank  and  we 
have  amended  the  provisions  of  the 
agreement  accordingly. 

Comment  2.  INCSA's  representation 
that  it  will  not  apply  for  or  receive  any 
countervailable  bounties  or  grants 
should  be  amended  to  expressly  exclude 
programs  Costa  Rica  is  currently 
developing. 

Doc  Position.  Paragraph  B.l.b.  of  the 
Agreement  contains  INCSA's 
representations  that  it  will  not  apply  for 
or  receive  any  counteravailable 
bounties  or  grants  in  the  future. 

Comment  3.  Monitoring  provisions 
should  be  made  more  effective  by 
committing  the  Department  of 
Commerce  to  explicitly  agree  to  annual 
verifications.  INCSA  should  be  required 
to  make  the  same  reporting 
commitments  to  petitioners  as  to  the 
Department  of  Commerce. 

DOC  Position.  The  agreement  is 
between  the  Department  of  Commerce 
and  the  respondent.  LNCSA.  It  requires 
quarterly  reporting  of  the  value  and 
volume  of  portland  hydraulic  cement 
exported  from  Costa  Rica  to  the  United 
States.  Some  of  these  data  are 
confidential.  The  statute  contemplates 
the  Department's  receipt  and  restriction 
of  access  to  confidential  information. 
The  statute  does  not  contemplate 
requiring  INCSA  to  report  to  petitioners 
and  we  will  not  expand  section  704  of 


the  Trade  Act  to  include  reporting 
requirements  to  business  competitors. 

Suspension  of  Investigation 

We  consulted  with  the  petitioners  and 
considered  the  comments  submitted 
with  respect  to  the  proposed  agreement. 
We  determined  that  the  agreement:  Will 
eliminate  or  offset  completely  the  net 
bounty  or  grant  with  respect  to  the 
subject  merchandise  exported  directly 
or  indirectly  to  the  United  States;  can  be 
monitored  effectively;  and  is  the  public  . 
interest.  Therefore,  we  find  that  the 
criteria  for  suspending  an  investigation 
under  section  704  of  the  Act  have  been 
met.  The  terms  and  conditions  of  the 
agreement  signed  February  23, 1983,  are 
set  forth  in  Annex  1  to  this  notice. 

f>ursuant  to  section  704(f)(2)(A)  of  the 
Act  we  hereby  terminate  the  suspension 
of  liquidation  of  all  entries,  entered  or 
withdrawn  from  warehouse,  for 
consumption  of  portland  hydraulic 
cement  from  Costa  Rica  effective 
September  21, 1984.  pursuant  to  our 
Preliminary  Affirmative  Counter\'ailing 
Duty  Determination;  Portland  Hydraulic 
Cement  from  Costa  Rica  (49  FR  37134). 
Any  cash  deposits  on  entries  of  portland 
hydraulic  cement  from  Costa  Rica 
pursuant  to  that  suspension  of 
liquidation  shall  be  refunded  and  any 
bonds  shall  be  released. 

Right  to  Request  Continuation  of 
Investigation 

Notwithstanding  the  agreement  we 
will  continue  the  investigation  if  we 
receive  such  a  request  in  accordance 
with  section  704(g)  of  the  Act  within  20 
days  after  the  date  of  publication  of  this 
notice. 

This  notice  is  published  in  pursuant  to 
section  704(f)(1)(A)  of  the  Act. 

Dated:  November  28. 1984. 
Alan  F.  Holmar, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

Annex  I 

Suspension  Agreement —  Portland 
Hydraulic  Cement  From  Costa  Rica 

Pursuant  to  the  provisions  of  section 
704  of  the  Tariff  Act  of  1930  ("the  Act"), 
and  S  355.31  of  the  Commerce 
Regulations,  the  Department  of 
Commerce  ("the  Department")  and 
Industria  Nacional  de  Cementos.  S.A. 
("INCSA").  Apdo.  4009-1000.  San  Jose. 
Costa  Rica,  enter  into  the  following 
Suspension  Agreement  ("the 
Agreement")  on  the  basis  of  which  the 
Department  shall  suspend  its 
countervailing  duty  investigation  filed 
pursuant  to  section  303  of  the  Act  with 
respect  to  portland  hydraulic  cement 


from  Costa  Rica,  subject  to  the  terms 
and  provisions  set  forth  below. 

A.  Scope  of  the  Agreement  The 
Agreement  applies  to  portland  hydraulic 
cement  from  Costa  Rica  other  than 
white  non-staining  portland  cement 
which  is  manufactured  or  exported  by 
INCSA  and  which  is  currently 
classifiable  under  item  511.1440  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  {JS\2Sh]  (hereinafter, 
referred  to  as  the  "subject  product"). 

B.  Basis  for  the  Agreement  1.  LNCSA 
is  a  manufacturer  of  the  subject  product 
accounting  for  more  than  85  percent  of 
the  total  imports  of  the  subject  product   ' 
from  Costa  Rica  into  the  United  States. 
INCSA  voluntarily  agrees  not  to  apply 
for  or  receive  any  countervailable 
benefits,  for  products  that  are  produced 
in  Costa  Rica  and  exported  directly  or 
indirectly  to  the  United  States,  from  the 
Costa  Rican  government's  Tax  Credit 
Certificates  (CATs)  program  with 
respect  to  shipments  of  the  subject 
product  entered,  or  withdrawn  from 
warehouse,  for  consumption  in  the 
United  States,  on  or  after  the  effective 
date  of  this  Agreement  Furthermore: 

a.  Any  unused  and  outstanding 
countervailable  CAT  certificates,  that 
are  in  INCSA's  possession,  granted  in 
connection  with  shipments  of  the 
subject  product  to  the  United  States  will 
be  returned  to  the  Banco  Central  de 
Costa  Rica,  without  the  benefit  of 
compensation,  on  the  effective  date  of 
this  Agreement 

b.  INCSA  will  not  apply  for  or  receive 
any  bounties  or  grants  which  are 
countervailable  under  the  Act.  A  bounty 
or  grant  which  is  "countervailable  under 
the  Act"  is  any  bounty  or  grant  which 
has  been  or  might  be  found  to  be 
countervailable  in  any  investigation  or 

S  751  review  under  the  Act. 

c.  INCSA  shall  notify  the  Department 
in  writing,  at  least  thirty  days  prior  to 
knowingly  applying  for  or  accepting  any 
new  benefits  on  the  subject  products 
that  it  has  a  reasonable  basis  to  believe 
may  be  countervailable  under  the  Act 

d.  Renunciation  of  the  receipt  of  these 
benefits  does  not  constitute  an 
admission  by  INCSA  that  such  benefits 
are  bounties,  grants  or  subsidies  within 
the  meaning  of  the  U.S.  countervailing 
duty  law  or  any  other  U.S.  law. 

e.  The  initialing  or  signing  of  this 
Suspension  Agreement  by  INCSA  shall 
not  be  construed  as  constituting  a 
waiver  of  the  rights  or  entitlements  of 
INCSA  or  the  Goverment  of  Costa  Rica 
to  pursue  or  seek  redress  of  their  rights 
or  entitlements  under  law  or  statute. 

2.  In  accordance  with  the  provisions 
of  the  Act  and  applicable  regidations, 
this  Agreement  appUes  to  the  product 
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described  in  Paragraph  A  which  is 
produced  in  Costa  Rica  and  exported 
directly  or  indirectly  to  the  United 
States. 

3.  The  effective  date  of  this 
Agreement  is  the  date  it  is  published  in 
the  Federal  Register. 

C  Monitoring.  (1)  INCSA  will  supply 
to  the  Department  such  information  as 
the  Department  deems  necessary  to 
demonstrate  that  it  is  in  full  compliance 
with  the  terms  of  this  Agreement. 

(2)  INCSA  will  notify  the  Department 
if  it:  (a)  Transships  the  subject  product 
through  third  countries,  (b)  alters  its 
position  with  respect  to  any  terms  of  the 
Agreement,  (c)  applies  for  or  receives 
directly  or  indirectly  the  benefits  of  the 
programs  described  in  Paragraph  B  for 
the  manufacture  of  the  subject  products 
exported  to  the  United  States. 

(3)  Furthermore,  INCSA  agrees  lo 
undertake  the  obligation  to  report  to  the 
Department  within  15  days  after  the 
beginning  of  each  calendar  quarter 
(April,  July,  October,  January)  all 
relevant  information  deemed  by  the 
Department  to  be  necessary  to  maintain 
the  Agreeement  The  information  shall 
include,  but  will  not  be  limited  to: 

(a)  The  volume  and  value  of  all 
exports  of  the  subject  product  that  is 
produced  in  Costa  Rica  and  exported 
directly  or  indirectly  through 
intermediaries  to  the  United  States: 

(b)  A  report  of  INCSA's  participation, 
if  any,  in  die  CATs  program: 

(c)  A  certification  that  INCSA 
continues  to  be  in  full  compliance  with 
this  Agreement. 

(4)  INCSA  agrees  to  permit  such 
verification  and  data  collection  as 
deemed  necessary  by  the  Department  in 
order  to  monitor  this  Agreement.  The 
Department  will  request  such 
information  and  may  perform  such 
verification  periodically  pursuant  to 
administrative  reviews  conducted  under 
section  751  of  the  Act. 

D.  Viohtion  of  the  Agreement.  If  the 
Department  determines  that  the 
Agreement  is  being  or  has  been  violated 
or  no  longer  meets  the  requirements  of 
section  704  (b)  or  (d)  of  the  Act,  then  the 
provisions  of  section  704(i)  shall  apply 

Signed  on  this  27th  day  of  November.  Ifi84. 
for  bidustria  Nacional  de  Cementos.  S.A 
Andrew  Jaxa-Debicki, 
Special  Counsel  INCSA. 

I  have  delennined  that  the  pruvisions  of 
Paragraph  B  completely  eliminate  the 
bounties  or  grants  being  provided  in  Costa 
Rica  with  respect  to  portland  hydraulic 
cement  exported  directly  or  indirectly  lo  the 
United  States  and  that  the  provisions  of 
Paragraph  C  ensure  that  this  Agreement  can 
be  monitored  effectively  pursuant  to  tectioo 
704(d)  of  the  Act  Furthermore.  I  have 
determined  that  this  Agreement  meets  the 


retjuiremenis  of  section  704(b)  of  the  Act  and 
is  in  the  public  interest  as  required Un  section 
704(d)  of  the  Act. 

Dated:  November  28. 1964. 
U.S.  Department  of  Commerce. 
Alan  F.  Holmer, 

Deputy  .'\ssislcnt  Secretary  for  Import 
Administration. 
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Apptications  for  Dtity-Fr««  Entry  of 
Scientific  Instruments;  National 
Institutes  of  Healtft,  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301 ). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instnunents  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
9  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  2023a  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW..  Washington,  D.C. 

Docket  No.  85-000.  Applicant: 
National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  3,  Room  Bl-22, 
Bethesda.  MD  20205.  Instrument: 
Electron  Microscope.  Model  EM  410LS 
with  Accessories.  Manufacturer  N.V. 
Philips.  The  Netherlands.  Intended  use: 
Studies  of  ameba,  baker's  yeast  and 
isolated  membranes  and  organelles  from 
these  two  organisms.  The  experiments 
to  be  conducted  will  include:  (1) 
Examination  of  chitin  localization  with 
chitin-specific  labels  in  selected  cells 
with  mutations  affecting  chitin 
synthesis.  (2)  localization  of  specific 
membrane  proteins  in  situ  during 
endocytosis  and  examination  of 
structural  relationships  between 
membrane  systems  and  (3)  filament 
formation  in  chemically  modified 
myosin:  interaction  of  myosin  and  actin 
under  various  experimental  conditions. 
Application  received  by  Commissioner 
of  Customs:  October  12, 1964. 

Docket  No.  85-001.  Applicant: 
University  of  Washington.  Seattle,  WA 
98195.  Instnmient:  Electron  Microscope. 
Model  EM  410LS  with  Accessories. 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  use:  Examination 
of  biological  specimens  for  the  purposes 
of  diagnosis  and  research  related  to 
diagnosis  of  disease.  At  times,  the 


instrument  may  be  used  to  instruct  new 
residents  and  staff  in  its  use  for  the 
purposes  of  using  the  instrument  as 
described  above.  Application  received 
by  Commissioner  of  Customs:  October 
12,  1984. 

Docket  No.  85-002.  Applicant: 
University  of  Kansas  Medical  Center. 
Rainbow  Boulevard  at  39th  Street, 
Kansas  City.  KS  66103.  Instrument: 
Electron  Microscope.  Model  JEM-IOQCX 
with  Accessories.  Manufacturer:  JEOL 
Ltd..  Japan.  Intended  use:  Study  of  cells 
and  tissues  of  the  body  in  terms  of 
elemental  analysis  and  morphometry. 
1'his  includes  the  structure  of  viruses, 
virus-induced  products  of  infection  and 
pathogenic  organisms  in  studies  on 
multiplication  and  distribution  of  these 
agents  and  their  interactions  and  effects 
on  cells  and  tissues  of  animals.  Studies 
will  also  be  done  to  correlate  cell 
selection  processes  of  normal  cells  with 
structural  changes  induced  by  viruses, 
chemicals  or  stress  environments  in  cell 
and  tissue  culture.  Application  received 
by  Commissioner  of  Customs:  October 
22.1984. 

Docket  No.  85-006.  Applicant: 
Stanford  University,  851  Welch  Road. 
Palo  Alto.  CA  94304.  Instrument:  Tritium 
Meter,  Model  WTM  5000.  Manufacturer: 
Hughes  Whitlock  Ltd.,  United  Kingdom. 
Intended  use:  The  instrument  will  be 
used  lo  conduct  assays  for  radioactive 
contamination  resulting  from  the  use  of 
radioactive  biochemicals  in  research 
and  teaching  laboratories.  The 
radioactivity  will  be  primarily  H-3,  C- 
14,  P-32. 1-125  used  in  biological  and 
medical  research.  Application  received 
by  Commissioner  of  Customs:  October 
22.  1984. 

Docket  No.  85-007.  Applicant: 
University  of  Illinois.  Urbana- 
Champaign  Campus.  223  Administration 
Building.  506  S.  Wright  Street.  Urbana. 
IL  61801.  Instrument:  Pyrolysis  unit  with 
fiame  ionization  and  thermal 
conductivity  gas  detectors.  Model 
«^29340.  Manufacturer:  Deisi 
Instruments,  France.  Intended  use: 
Investigdtiun  which  involves 
determining  source  rocks  and  studying 
the  organic  matter  (bitumen  and 
kerogen).  contained  in  Illinois  Basin 
deep  rocks.  The  source  rocks  will  be 
evaluated  for  past,  present,  or  future 
hydrocarbon  potential  and  the  organic 
matter  characteristics  will  be  used  to 
correlate  source  rocks  with  pooled 
hydrocarbons  and  with  other  source 
rocks.  With  data  generated  by  the  Rock 
Eval  pyrolysis  unit  and  total  organic 
carbon  data,  geochemical  logs  will  be 
plotted  for  a  number  of  test  wells  and 
the  potential  source  rocks  in  the  basin 
determined  and  rapidly  evaluated. 
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Application  received  by  Commissioner 
of  Customs:  October  22. 1984. 

Docket  No.  85-008.  Applicant:  VCU/ 
Medical  College  of  Virginia,  Department 
of  Biochemistry.  Box  614  MCV  Station. 
Richmond.  VA  23298.  Instrument: 
Automatic  Recording 
Spectropolarimeter,  Model  J-500C  and 
Accessories.  Manufacturer  Japan 
Spectroscopic  Co.,  Ltd..  Japan.  Intended 
use:  Studies  of  enzymes,  proteins  ^nd 
nucleic  acid  oligomers  either  naturally 
occurring  or  the  product  of  semi- 
synthetic procedures.  The  experiments 
lo  be  conducted  are  to  obtain  the 
circular  dichroism  spectra  of  the  native, 
apo  (metal-free)  and  proteolytically 
modified  form  of  the  bacterial  enzyme 
alkaline  phosphatase,  to  utilize  extant 
algorithms  for  the  interpretation  of  these 
spectra  in  terms  of  the  secondary 
structure  composition  of  the  protein  and 
to  obtain  the  temperature  dependent 
alterations  in  these  spectra  as  a  means 
of  assessing  macromolecular  stability.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  the  courses  Bir 
602  Wiysical  Properties  of 
Macromolecules,  Bic  604  Enzymolog> 
and  Bic  605  Molecular  Biology.  The 
objectives  of  these  courses  are  to 
describe  macromolecular  structures,  the 
methods  employed  in  obtaining  the 
experimental  eudence  which  gives  rise 
to  these  structures  and  illustrating 
relationships  between  molecular 
structure  and  functional  behavior. 
Application  received  by  Commissioner 
of  Customs:  October  26. 1984. 

Docket  No.  85-009.  University  of 
Wyoming.  Microbiology  and  Veterinary 
Medicine  College  of  Agriculture.  Box 
3354  University  Station.  Laramie.  WY 
82071.  Instrument:  Electron  Microscope. 
Model  EM  410LS  with  Accessories 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  use: 
Investigations  of  microbiology  and 
diseases  of  livestock,  wildlife  and 
companion  animals.  These  studies  will 
include  morphologic  features  of 
causative  agents  and  fine  structure 
changes  in  host  tissues,  cell  cultures, 
and  microbes.  Major  areas  of  emphasis 
will  include  current  on-going  and 
projected  research  involving  the 
following  agents:  Bovine  respiratory 
syncitial  virus,  bovine  leukosis  virus. 
Anaplasma  marginale.  chronic  wasting 
disease  of  deer,  and  the  common  agents 
of  respiratory  and  enteric  diseases  of 
livestock  (e.g.  IBR,  BVD,  VSV,  bovine 
rotavirus  etc.).  Additional  studies  of  fine 
structure  characteristics  will  be 
conducted  on  bacterial  plasmid 
preparations,  thin  section  materials,  and 
other  submicroscopic  cellular 
preparations  from  naturally  and 


experimentally  involved  animal  tissues 
and  tissue  culture  cells  during  infection, 
immunologic  disease,  intoxications  and 
molecular  enginering.  Science  related 
educational  purposes  will  include 
graduate  studies  in  Microbiology  and 
Veterinary  Medicine.  Application 
received  by  Commissioner  of  Customs: 
October  22, 1984. 

Docket  No.  85-010.  Applicant: 
University  of  Rochester,  Institute  of 
Optics,  Wilmot  Building,  Room  121. 
Rochester,  NY  14627,  Instrument 
Carbon  Dioxide  Laser  with  Power 
Supply.  Model  GN-802-GP/GE. 
Manufacturer  MPB  Technologies,  Inc.. 
Canada.  Intended  use:  Analysis  of  the 
refractive  profiles  of  infrared  gradient 
materials  in  an  interferometer. 
Application  received  by  Commissioner 
of  Customs:  October  22. 1984. 

Docket  No.  85-012.  Applicant 
University  of  Kentucky,  Department  of 
Chemistry.  Lexington.  KY  40506-0055. 
Instrument  Fourier-Transform  Infrared 
Spectrometer  System,  Model  IZMOl 
with  Accessories.  Manufacturer 
Bomem,  Inc..  Canada.  Intended  use: 
Spectroscopic  studies  in  the  spectral 
range  from  far  infared  to  ultraviolet/ 
visible  for  the  following  types  of 
chemical  compounds:  Boron  hydride  and 
halide  derivatives;  volatile  small 
transient  molecules  such  as  HBO;  boron- 
containing  medicinals;  macromolecular 
and  polymeric  boron  compounds, 
pyrazaboles  and  borazines: 
dipvrazoiylboryl  polycations;  transition 
metal  complexes  of  Pt,  Rh.  Pd,  Ni;  metal 
carbonyls;  and  other  compounds, 
particularly  of  biochemical  catalytic  and 
macromolecular  nature  related  to 
research  activities  being  conducted.  The 
instrument  will  also  be  used  for 
instruction  of  the  principles, 
instrumentation,  applications  and 
techniques  involved  in  IR  (and  other 
types  of)  spectroscopy.  Application 
received  by  Commissioner  of  Customs: 
October  22, 1984. 

Docket  No.  85-013.  Applicant: 
Montana  State  University,  Department 
of  Plant  &  Soil  Science,  Leon  Johnson 
tlall.  Bozeman.  MT  59717-0002. 
Instrument  Electromagnetic  Soil 
Conductivity  Meter,  Model  EM  38. 
Manufacturer  Geonics  Ltd..  Canada. 
Intended  use:  Studies  of  saline  soils  and 
their  deleterious  effects  on  agricultural 
crop  production.  The  objectives  of  the 
experiments  to  be  conducted  involve 
reducing  the  problem  of  saline  seeps 
and  accelerating  saline  seep  inventories 
respectively.  In  addition,  the  instrument 
will  be  used  for  educational  purposes  in 
the  courses:  Introductory  Soils.  Field 
Soil  Survey,  Air-Photo  Interpretation. 
Soil  Chemistry  and  Soil  Piiysics. 


Application  received  by  Commissioner 
of  Customs:  October  22. 1984. 

Docket  No.  85-015.  Applicant:  The 
University  of  Michigan.  Randall 
Laboratory,  Ann  Arbor,  Ml  48109. 
Instrument:  Molecular  Beam  Epitaxy 
System,  Model  V80.  Manufacturer 
Vacuum  Generators  Ltd..  United 
Kingdom.  Intended  use:  The  instrument 
will  be  used  for  the  growth  of  research 
samples  in  the  form  of  thin  films  of  high 
purity  metals  which  are  stratified  on 
atomic  dimensions,  i.e.,  synthetic 
crystals  of  alternating  atomic  layers  of 
different  metals.  The  materials  studied 
have  high  melting  points  and  low  vapor 
'  pressures.  Experiments  will  be 
conducted  to  characterize  the  synthetic 
thin  films,  such  as  X-ray  structure,  low- 
temperature  conductivity  studies,  etc. 
The  objectives  of  the  investigations  will 
be  to  better  understand  the  fundamental 
behavior  of  thin  films  of  solids, 
especially  their  electron  properties.  In 
addition  the  instrument  will  be  used  in 
the  training  of  graduate  students  in 
Physics  and  Materials  Science  as  part  of 
their  thesis  work.  Application  received 
by  Commissioner  of  Customs:  October  4, 
1984. 

Docket  No.  85-016.  Applicant 
University  of  Chicago,  Operator  of 
Argonne  National  Laboratory,  9700 
South  Cass  Avenue,  Argonne.  IL  60439. 
Instrument:  Ultra  High  Vacuum 
Chamber 

Manufacturer  Kratos  Analytical 
Instruments.  United  Kingdom.  Intended 
use:  The  instrument  will  be  used  as  a 
sample  preparation  chamber  in 
conjunction  with  an  existing  Molecular 
Beam  Epitaxy  System.  The  materials  to 
be  studied  are  layered  superlattices 
utilizing  a  large  range  of  different 
elements  such  as  niobium,  etc 
Application  received  by  Commissioner 
of  Customs:  October  22. 1984. 

Docket  No.:  85-017.  Applicant 
University  of  Miami.  Department  of 
Pharmacology,  1600  N.W.  10th  Avenue. 
P.O.  Box  016189,  Miami.  FL  33101. 
Instrument:  Fluorescence  Microscope. 
Manufacturer  Cari  Zeiss,  West 
Germany.  Intended  use:  Studies  of  Ca** 
regulation  of  muscle  contraction  during 
graduate  research  in  Pharmacology. 
Application  received  by  Commissioner 
of  Customs:  October  26, 1984. 

Docket  No.:  85-020.  Applicant 
Furman  University,  Department  of 
Chemistry,  Poinsett  Highway, 
Greenville,  SC  29613.  Instrument 
Fjtcimer  Laser.  Model  TE-861M-4  with 
Accessories.  Manufacturer  Lumonics. 
Inc.,  Canada.  Intended  Use:  Studies  of 
small  organic  and  inorganic  compounds 
including  methane,  silver,  and 
aluminum.  The  compounds  to  be  studied 
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will  be  irradiated  with  high  energy  laser 
light  to  remove  electrons  and  to  form 
metal  duster  radicals  in  the  gas  phase. 
These  ionic  and  neutral  species  will  be 
wrapped  in  neon  matrices  at  hquid 
helium  temperatures  and  studied  by 
means  of  electron  spin  resonance 
techniques.  Experiments  will  be 
conducted  to  obtain  magnetic  data  on 
these  new  molecules  and  to  compare 
this  information  with  results  obtained 
from  ab  initio  and  CI  calculations  for  the 
same  molecules.  This  will  allow  for 
better  modeling  of  the  electronic 
orbitais.  The  instrument  will  also  be 
used  for  educational  purposes  in 
Experimental  Techniques  in  Chemistry 
II  a  course  to  introduce  the  students  to 
new  and  different  techniques  concerning 
physical  chemistry;  to  encourage 
independent  research;  and  to  provide  a 
means  of  learning  to  write  journal- 
quality  papers.  Application  received  by 
Conmiissioner  of  Customs:  October  26, 
1984. 

Docket  No.:  85-021.  Applicant: 
Research  Medical  Center.  2316  East 
Meyer  Boulevard,  Kansas  City,  MO 
64132.  Instrument:  Electron  Microscope, 
Model  EM  109  with  Accessories. 
Manufacturer  Carl  Zeiss,  West 
Germany.  Intended  use:  Examination  of 
a  variety  of  biological  material  from  the 
himian  body  including  tissue,  cytological 
specimens,  body  fluids  and 
microorganisms  (e.g.,  viruses, 
chlamydiae,  bacteria,  and  fungi). 
Research  studies  will  include  the 
following: 

(a)  Study  of  kidney  tissue  to 
determine  ultrastructural  alterations  in 
immune  mechanisms  of  pathologenesis 
of  glomerulonephritis  and  other  renal 
diseases. 

(b)  Study  of  soft  tissue  tumors  to 
determine  specific  ultrastructural 
characteristics  that  will  permit 
delineation  of  cell  of  orgin. 

(c)  Study  of  lung  tissue  to  determine 
speciHc  ultrastructural  markers  of 
malignant  tumors. 

(d)  Study  of  liver  tissue  to 
characterize  role  of  viruses  and  viral 
particles  in  hepatitis  and  other 
inflammatory  liver  disease. 

(e)  Uterine  cervical  tissue  to  identify 
herpetic  and  papova  viruses  to  establish 
their  role  as  a  factor  in  the  etiology  of 
tumors  of  the  cervix.  » 

(f)  Study  of  culture  negative 
granulomatous  lesions  to  determine 
etiological  agents. 

(g)  Identification  and  study  of  viruses 
that  are  not  readily  isolated  by  culture 
technique. 

(h)  Study  of  abnormal  cilia 
morphology  in  specialized  epithelial 
cells  of  the  upper  respiratory  tract  and 


its  relationship  to  chronic  pulmonary 
disease. 

The  instrument  will  also  be  used  in 
the  training  of  pathology  residents  and 
medical  histotechnologists  enrolled  in 
training  programs.  Application  received 
by  Commissioner  of  Customs:  October 
26,1984 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Crael. 

Acting  Director,  Statutory  Import  Programs 
Staff. 

(Fit  Doc  M-3152S  FIM  11-ao-M:  8:46  am| 
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[C-580-403] 

Final  Affirmative  Countervailing  Duty 
Determination;  Cold-Rolled  Cart>on 
Steel  Flat-Rolled  Products  From 
Korea;  and  Final  Negative 
Countervailing  Duty  Determination; 
Carbon  Steel  Structural  Shapes  From 
Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  determine  that  certain 
beneHts  which  constitute  subsidies 
within  the  meaning  of  the  counter\-ailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Korea  of  cold-rolled  carbon  steel  flat- 
rolled  products.  The  net  subsidy  is  3.60 
percent  ad  valorem.  We  also  determine 
that  no  benefits  which  constitute 
subsidies  within  the  meaning  of  the  Act 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Korea  of 
carbon  steel  structural  shapes.  The  net 
subsidy  is  de  minimis,  and  therefore  our 
final  determination  is  negative. 
Accordingly,  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  cold-rolled 
carbon  steel  flat-rolled  products  from 
Korea  which  are  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  September  18. 1984.  and  to  require 
a  cash  deposit  or  bond  on  entries  of 
cold-rolled  carbon  steel  flat-rolled 
products  in  the  amount  equal  to  the  net 
subsidy. 

EFFECTIVE  DATE:  December  3, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Tillman,  Rick  Herring,  or  Tom 
Bombelles  of  the  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitutional  Avenue.  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-1785;  377-0187;  or  377-3174. 


SUPPtEMENTARY  INFORMATION: 

Hnal  Determination 

Based  upon  our  investigation,  we 
determine  that  the  following  programs 
confer  subsidies  on  the  products  under 
investigation: 

•  Short-term  Export  Financing  under 
the  Export  Financing  Regulations. 

•  Tax  Incentives  for  Exporters  under 
Articles  22.  23  and  24  of  the  "Act 
Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption." 

•  Special  Depreciation  under  the  "Act 
Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption." 

•  Government  Equity  Infusions  into 
POSCO. 

•  Reductions  in  Port  Charges. 

•  Tariff  Reductions  on  Plant  and 
Equipment  under  Article  28  of  the 
Customs  Act  of  Korea. 

The  net  subsidy  for  cold-rolled  carbon 
steel  flat-rolled  products  is  3.60  percent 
ad  valorem.  Therefore,  we  determine 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Act  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Korea  of  cold-rolled  carbon  steel  flat- 
rolled  products.  The  net  subsidy  for 
carbon  steel  structural  shapes  is  0.37 
percent  ad  valorem  which  is  de  minimis. 
Therefore,  with  respect  to  carbon  steel 
structural  shapes,  we  determine  that  no 
benefits  constituting  subsidies  within 
the  Act  are  being  provided  to 
manufacturers,  producers,  or  exporters 
of  carbon  steel  structural  shapes. 

Case  History 

On  )une  18. 1984,  we  received  a 
petition  from  United  States  Steel 
Corporation  on  behalf  of  the  carbon 
steel  structural  shapes  and  cold-rolled 
carbon  steel  flat-rolled  products  (shapes 
and  sheet)  industries.  In  compliance 
with  the  filing  requirements  of  S  355.26 
of  our  regulations  (19  CFR  355.26),  the 
petitioner  alleged  tJfct  manufacturers, 
producers,  or  exporters  in  Korea  of 
shapes  and  sheet  receive,  directly  or 
indirectly,  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Act.  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
countervailing  duty  investigations,  and 
on  )uly  3, 1984,  we  initiated 
investigations  (49  PR  28294).  We  stated 
that  we  expected  to  issue  preliminary 
determinations  by  September  11, 1984. 
On  September  4. 1984.  Chaparral  Steel 
Company  entered  an  appearance  to 
become  a  party  to  the  proceeding  with 
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respect  to  carbon  steel  structural 
shapes. 

Since  Korea  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  injury 
determinations  are  required  for  these 
investigations.  On  August  8, 1984,  the 
U.S.  International  Trade  Commission 
(ITC)  determined  that  there  is  a 
reasonable  indication  that  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry  (49  FR  31781). 

We  presented  questionnaires 
concerning  the  allegations  to  the 
government  of  Korea  at  its  embassy  in 
Washington,  D.C..  on  July  13.  and  July 
23. 1984.  On  August  17,  August  20,  and 
August  21,  we  received  responses  to 
these  questionnaires.  On  August  20,  we 
presented  a  second  supplemental 
questionnaire  to  the  government  of 
Korea.  We  received  a  response  to  this 
questionnaire  on  August  31.  We 
received  another  supplemental  response 
on  September  4.  On  July  19,  August  31. 
and  September  5,  petitioner  submitted 
additional  information  concerning  the 
alleged  subsidies  and  also  alleged  new 
subsidies.  On  September  18, 1964.  we 
published  our  preliminary 
determinations  that  benefits  constituting 
subsidies  were  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Korea  of  cold-rolled  carbon  steel  flat- 
rolled  products,  and  that  no  benefits 
constituting  subsidies  are  being 
provided  to  manufacturers,  producers, 
and  exporters  of  carbon  steel  structural 
shapes  (49  FR  38538). 

At  the  request  of  both  petitioners  and 
respondents,  we  held  a  hearing  on 
October  31, 1984.  to  allow  the  parties  an 
opportunity  to  address  the  issues  arising 
in  the  investigations.  Both  petitioners, 
respondents,  and  other  interested 
parties  filed  briefs  before  and  after  the 
hearing  on  these  issues.  They  also  filed 
briefs  commenting  on  our  verification. 

In  its  pre-hearing  brief  filed  on 
October  23. 1984,  U.S.  Steel  made 
additional  allegations  of  benefits 
received  by  manufactuerrs  and 
exporters  of  shapes  and  sheet  These 
allegations  were  (1)  Regional  Tax 
Incentives.  (2)  Tax  Incentives  for 
Exporters,  and  (3)  Special  Foreign 
Exchange  Loan  System.  In  its  post- 
hearing  brief  filed  on  November  14, 1964, 
U.S.  Steel  made  another  allegation  with 
respect  to  cold-rolled  carbon  steel  flat- 
rolled  products.  This  allegation 
concerned  government  infrastructure  aid 
to  POSCO  in  the  Pohang  area.  Since 
these  allegations  were  made  after  our 
preliminary  determinations  and  after  the 
Commerce  verification  team  returned 
from  Korea,  the  allegations  were  made 
too  late  to  be  considered  in  these 
investigations.  These  additional 


allegations  will  be  given  consideration 
in  the  section  751  administrative  review 
of  the  order  on  cold-rolled  carbon  steel 
flat-rolled  products,  if  an  order  is  issued. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  are  carbon  steel 
structural  shapes  and  cold-rolled  carbon 
steel  flat-rolled  products.  The  term 
"carbon  steel  structural  shapes"  covers 
hot-rolled.  foi:ged.  extruded,  or  drawn, 
or  cold-formed  or  cold-finished  carbon 
steel  angles,  shapes,  or  sections,  not 
drilled,  not  punched,  and  not  otherwise 
advanced,  and  not  conforming 
completely  to  the  specifications  given  in 
the  headnotes  to  Schedule  6.  Part  2, 
Subpart  B  of  the  Tariff  Schedules  of  the 
United  States,  Annotated  (TSUSA).  from 
blooms,  billets,  slabs,  wire  rods,  plates, 
sheets,  strip,  wire,  rails,  joint  bars,  tie 
plates,  or  any  tubular  products  set  forth 
in  the  TSUS.\,  having  a  maximum  cross- 
sectional  dimension  of  3  indies  or  more, 
as  currently  provided  for  in  items  s 
609.8005.  609.8015.  609.8035,  609.8041.  or 
609.8045  of  the  TSUSA.  Such  products 
are  generally  referred  to  as  structural 
shapes. 

The  term  "cold-rolled  carbon  steel 
flat-rolled  products"  covers  the 
following  cold-rolled  carbon  steel 
products:  cold-rolled  carbon  steel  flat- 
rolled  products  are  flat-rolled  carbon 
steel  products,  whether  or  not 
corrugated  or  crimped;  whether  or  not 
painted  or  varnished  and  whether  or  not 
pickled;  not  cut  not  pressed,  and  not 
stamped  to  non-rectangular  shape:  not 
coated  or  plated  with  metal:  over  12 
inches  in  widdi.  and  0.1675  inches  or 
more  in  thickness;  as  currently  provided 
for  in  item  607.8320  of  the  TSUSA:  or 
over  12  inches  in  width  and  under  0.1875 
inches  in  thickness  whether  or  not  in 
coil:  as  currenUy  provided  for  in  items 
607.83Sa  607.8355,  or  607.8360  of  the 
TSUSA 

There  are  three  Korean  producers  of 
cold-rolled  carbon  steel  flat-rolled 
products  that  exported  to  the  United 
States  during  the  period  for  which  we 
are  measuring  subsidization:  Pohang 
Iron  and  Steel  Company  (POSCO). 
Dongjin  Steel  Company  (Dongjin),  and 
Union  Steel  Manufacturing  Company 
(Union).  In  addition,  there  are  six 
trading  companies  that  exported  cold- 
rolled  carbon  steel  flat-rolled  products 
to  the  United  States  during  the  period 
for  which  we  are  measuring 
subsidization:  Hyimdai  Corporation. 
Kukje-ICC  Corpora  tioa  Sunkyong 
Limited.  Samsung  Co.  Ltd^  Daewoo 
Corporation  and  Hyosung  Corporation. 
Inchon  Iron  &  Steel  Company  (Inchon)  is 
the  only  producer  of  carbon  steel 
structural  shapes  that  exported  to  the 


United  States  during  the  period  for 
which  we  are  measuring  subsidization. 
Of  the  trading  companies,  only  Hyixndai 
Corporation  exported  carbon  steel 
structural  shapes  to  the  United  States 
during  the  period  for  which  we  are 
measuring  subsidization. 

Analysb  of  Programs 

Throughout  this  notice,  we  refer  to 
general  principles  applied  to  the  facts  of 
these  investigations.  These  general 
principles  are  described  in  detail  in  the 
Subsidies  Appendix  to  the  "Final 
Affirmative  Countervailing  Duty 
Determination  and  Order  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Ai^ntina."  published  in  the  April  26. 
1984  issue  of  the  Federal  Re^ster  (49  FR 
18006). 

For  purposes  of  these  determinations. 
we  are  calculating  a  country-wide  rate. 
The  period  for  which  we  are  measuring 
subsidization  is  the  1983  calendar  year, 
which  corresponds  to  the  most  recent 
fiscal  year  for  each  of  the  Korean 
producers  and  exporters. 

Petitioner  alleged  that  POSCO  is  both 
unequityworthy  and  uncreditworthy. 
Although  we  did  not  initiate  on  these 
specific  allegations  we  did  request 
information  in  our  questionnaries  i  i 
order  to  review  diese  allegations  in 
accordance  with  the  guidelines  set  out 
in  the  Subsidies  Appendix.  Even  though 
government  equity  infusions  into 
POSCO  were  found  in  the  1982  "Final 
Affirmative  Countervailing  Duty 
Determinations;  Certain  Steel  Products 
from  Korea"  (47  FR  57535)  not  to  be  on 
terms  inconsistent  with  commercial 
considerations,  our  standards  have  been 
revised  by  die  Subsidies  Appendix,  and. 
thus,  we  must  reexamine  these 
allegations  in  these  investigations. 
We  have  consistently  held  that 
government  provision  of  equity  does  not 
per  se  confer  a  subsidy.  Government 
-   equity  purchases  bestow 
countervailable  benefits  only  when  they 
occur  on  terms  inconsistent  with 
commercial  considerations.  When  there 
is  no  market-determined  price  for 
equity,  it  is  necessary  to  determine 
whether  the  company  is  a  reasonable 
commercial  investment  POSCO's  shares 
are  not  publicly  traded  and  there  is  no 
market-determined  price  for  its  shares: 
therefore,  we  must  determine  whether 
POSCO  is  equityworthy.  To  make  this 
determination,  we  reviewed  and 
assessed  POSCO's  financial  statements 
from  1972  through  1983.  We  also 
examined  studies  submitted  by  the 
government  of  Korea.  In  analyzing  the 
financial  statements,  we  considered  the 
information  from  the  viewpoint  of  an 
investor.  The  Department,  when 
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considering  the  accounting  principles 
and  practices,  analyzed  the  impact  of 
certain  accounting  practices  on  the 
company's  overall  financial  results. 
Specifically,  we  restated  the  financial 
results  in  each  of  the  relevant  years  in 
accordance  with  Korean  generally 
accepted  accounty  principles,  this 
restatement  resulted  in  a  significant 
impact  on  the  amount  of  pofits,  losses 
and  net  worth  of  the  of  the  company. 
After  taking  into  consideration  the 
accounting  practices  and  methods,  we 
examined  the  following  ratios: 

•  Rate  of  return  on  equity: 

•  Debt  to  tangible  net  worth: 

•  Percent  of  foreign-denominated 
debt: 

•  Cash  flow  to  principal  repayment; 
and 

•  Ciurent  ratio. 

Based  on  our  review  of  POSCO's 
financial  statements  and  the  responses 
from  both  POSCO  and  the  government, 
our  verification  and  comments  by  the 
parties  to  the  proceeding,  we  determine 
that  the  government's  equity  infusions 
into  POSCO  were  on  terms  inconsistent 
with  commercial  considerations  from 
1978  through  1980. 

With  respect  to  the  allegation  that 
POSCO  is  uncreditworty,  we  have 
determined  that  no  long-term  loans  or 
loan  guarantees  are  being  provided  to 
POSCO  on  terms  that  are  inconsistent 
with  commercial  considerations.  Thus, 
creditworthiness  is  only  of  secondary 
importance  in  this  investigation. 
Because  no  long-term  loan  benchmarks 
are  required,  the  creditworthiness 
determination  only  figures  into  the 
calculation  of  the  discount  rate  for  those 
subsidy  programs  used  by  POSCO  in 
which  the  bene^ts  are  treated  as  grants. 

To  determine  whether  POSCO  is 
creditworthy,  we  focused  on  the  ability 
of  the  company  to  meet  its  interest 
obligations.  In  addition,  an  important 
measure  of  creditworthiness  is  whether 
foreign  lenders  are  lending  significant 
amounts  of  funds  to  the  company. 
Accordingly,  we  also  examined  the 
percentage  of  POSCO's  outstanding 
loans  that  are  foreign  loans.  Our 
examination  of  these  factors  leads  us  to 
conclude  that  POSCO  has  been  and 
continues  to  be  creditworthy. 

Based  upon  our  analysis  of  the 
petition,  the  additional  information  filed 
by  petitioner,  the  responses  to  our 
questionnaires,  comments  filed  by  the 
parties  to  the  proceeding,  and  our 
verification,  we  determine  the  following: 

/.  Programs  Determined  to  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Korea  of  carbon  steel 


structural  shapes  and  cold-rolled  carbon 
steel  flat-rolled  products  under  the 
following  programs: 

A.  Short-term  Export  Financing  Under 
the  Export  Financing  Regulations 

Petitioners  alleged  that  the  producers 
and  exporters  in  Korea  of  shapes  and 
sheet  receive  preferential  short-term 
export  financing  under  the  following 
programs: 

•  Export  Loans  under  the  1972 
Regulations  for  Export  Financing; 

•  Export  loans  provided  under  the 
Foreign  Trade  Act; 

•  Deferred  Payment  Export  Loans: 
and 

•  Preferential  Exchange  Rates  for 
Export  Loans  Based  on  Letter  of  Credit 
Short-term  export  financing  is 
authorized  only  through  the  1972  Export 
Financing  Regulations.  Our 
determination  with  respect  to  the  three 
other  programs  is  discussed  in  the 
sections  on  "Programs  Determined  Not 
to  Confer  Subsidies"  and  "Programs  Not 
in  Existence." 

Under  the  Export  Financing 
Regulations,  short-term  export  loans  can 
be  provided  to  the  following: 

•  Exporters  in  receipt  of  letters  of 
credit: 

•  Exporters  concluding  documents  of 
acceptance  or  documents  against 
payment  contracts; 

■  Exporters  purchasing  local  supplies; 

•  Exporters  stockpiling  raw  materials; 

•  Exporters  with  certificates  based  on 
past  export  performance; 

•  Producers  of  raw  materials  for 
export;  and 

•  Companies  awarded  domestic 
projects  based  on  international  public 
tender. 

To  determine  whether  a  subsidy 
exists  with  respect  to  short-term  export 
loans  under  the  Export  Financing 
Regulations,  we  must  determine  whether 
the  export  loan  program  is  intended  to, 
or  operates  to,  stimulate  export  rather 
than  domestic  sales,  or  is  contingent  on 
export  performance.  If  there  is  a 
preference  in  a  program's  operation  for 
export  over  domestic  sales,  we  then 
must  Hnd  an  appropriate  way  to 
measure  that  preference. 

Prior  to  June  28. 1982,  short-term 
export  loans  provided  under  the  Export 
Financing  Regulations  were  charged  a 
lower  interest  rate  than  short-term 
domestic  loans.  On  lune  28, 1982,  the 
Monetary  Board  established  a  uniform 
rate  of  10  percent  for  both  export  and 
domestic  short-term  financing  provided 
by  commercial  banks.  The  interest  rate 
in  effect  during  the  period  for  which  we 
are  measuring  subsidization  was  10 
percent  for  short-term  export  loans.  We 
verified  that  domestic  short-term 


financing  through  commercial  banks  is 
the  predominant  short-term  debt 
instrument  in  Korea  (see,  for  example, 
the  Federation  of  Korean  Industries 
surveys  obtained  during  verification  and 
the  Korean  Chamber  of  Commerce 
Survey,  submitted  as  Exhibit  13  of  the 
Government  of  Korea's  response, 
August  17, 1984,  as  well  as  Bank  of 
Korea  Monthly  Statistical  Bulletins). 

If  all  other  terms  and  conditions,  as 
well  as  the  administration,  of  the 
domestic  and  export  loan  programs 
were  identical,  we  could  not  find  that  an 
export  subsidy  is  being  conferred 
because  export  loans  are  not  at  an 
interest  rate  that  is  preferential 
compared  to  the  interest  rate  on  the 
most  comparable,  predominant  short- 
term  debt  instrument.  However,  we 
have  found  that  there  is  a  difference  in 
the  administration  of  domestic  and 
export  short-term  loans  programs.  The 
Bank  of  Korea  (BOK)  sets  different 
rediscount  ratios  for  export  and 
domestic  short-term  loans.  As  specified 
in  the  BOK's  1983  Annual  Report,  the 
rediscount  ratio  for  export  loans  is  70 
percent  of  the  face  value  of  the  loan. 
The  rediscount  ratio  on  domestic 
commercial  bills  is  30  percent  of  the  face 
value  of  the  loan  for  large  firms  and  the 
heavy  and  chemicaLindustries.  The 
rediscount  ratio  \pfima\\-  and  medium-    - 
sized  firms  is  70  percent.  Small-  and 
medium-sized  firms  are  defined  as 
companies  with  fewer  than  300 
employees.  None  of  the  steel  companies 
producing  the  products  under 
investigation  is  classified  as  a  small-  or 
medium-sized  firm.  The  rediscount  rate 
for  both  domestic  and  export  short-term 
loans  is  5  percent. 

The  higher  rediscount  ratio  for  export 
loans  provides  an  incentive  for  banks  to 
provide  an  export  loan  over  a  domestic 
loan  when  lending  to  a  large  company. 
Indeed,  the  banks'  fee  structure,  which 
specifics  lower  fees  on  the  letters  of 
credit  on  which  the  short-term  export 
loans  are  based,  indicates  that  the 
banks  encourage  these  borrowers  to  use 
export  financing.  Thus,  we  consider  that 
the  higher  rediscount  ratio  for  short-term 
export  loans  provides,  in  effect,  a 
preference  for  export  loans  over 
domestic  loans. 

Because  the  most  comparable, 
predominant  short-term  debt  instrument 
(i.e.,  the  10  percent  rate  on  short-term 
domestic  bank  loans)  cannot  measure 
this  preference,  we  must  find  an 
alternative  method  of  quantifying  it.  We 
know  from  the  surveys  published  by  the 
Korean  Chamber  of  Commerce  and  by 
the  Federation  of  Korean  Industries,  and 
from  the  Bank  of  Korea  Monthly 
Statistical  Bulletins,  that  companies  do 
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use  sources  of  short-term  financing  in 
addition  to  bank  loans.  These  sources 
include  investment  and  finance 
companies,  commercial  paper  and  the 
curb  market.  Since  the  rediscount 
mechanism  operates  in  such  a  way  as  to 
encourage  banks  to  supply  firms  short- 
term  export  financing  at  the  expense  of 
domestic  financing,  we  must  conclude 
that  short-term  domestic  financing 
comes  from  these  other  sources  of 
financing  as  well  as  bank  loans. 

Therefore,  the  most  appropriate  way 
to  measure  the  preference  for  export 
over  domestic  loans  is  to  compare  the  10 
percent  rate  on  short-term  export  credit 
with  a  weighted  average  of  rates  on 
short-term  domestic  credit.  We  have 
chosen  this  measure  because  it  is  the 
best  approximation  of  what  firms  would 
pay  for  export  financing  if  there  were 
not  a  preference  within  the  banking 
system  for  providing  loans  for  export 
transactions. 

The  factors  used  to  weight  each  of  the 
four  sources  of  short-term  domestic 
credit  were  based  on  data  from  a 
number  of  sources,  including  the 
Monthly  Statistical  Bulletins  of  the 
Bank  of  Korea  and  the  surveys 
published  by  the  Federation  of  Korean 
Industries  (FKI).  The  Monthly  Statistical 
Bulletins  provide  the  size  of.  and 
interest  rates  charged  on,  short-term 
financing  by  banks,  investment  and 
finance  companies  and  commercial 
paper.  The  FTCI  surveys  provide  data  on 
the  proportion  that  curb  market  loans 
represent  of  total  corporate  borrowing 
for  working  capital.  For  the  curb  market 
interest  rate,  we  have  determined  that 
the  most  appropriate  rate  to  use  is  the 
average  monthly  rate  for  1983  as 
published  in  the  survey  conducted  by 
the  Korean  Chamber  of  Commerce, 
provided  as  Exhibit  13  to  the  response 
submitted  by  the  Government  of  Korea. 
This  rate  is  2.6  percent,  which,  when 
compounded,  yields  an  annualized  rate 
of  36.1  percent.  We  are  using  the  rate 
published  by  the  Chamber  of  Commerce 
as  the  most  appropriate  measure  of  the 
average  curb  market  rate  in  1983, 
because  it  is  the  only  independently- 
conducted  study  or  survey  of  curb 
market  rates  that  has  been  entered  in 
the  record  of  this  investigation.  We 
looked  extensively  for  data  on  these 
rates  at  verification.  We  consider  the 
Chamber  survey  to  be  the  most  accurate 
reflection  of  average  curb  market  rates 
during  the  period  for  which  we  are 
measuring  subsidization. 

Using  the  data  from  all  these  sources, 
we  calculated  the  weighted-average  rate 
that  we  have  determined  is  the  most 
appropriate  way  to  measure  the 
preference  for  export  over  domestic 


loans.  Comparing  this  weighted-average 
rate  to  the  10  percent  rate  on  export 
loans,  we  calculate  an  export  subsidy  of 
0.33  percent  ad  valorem  for  cold-rolled 
carbon  steel  flat-rolled  products  and 
0.36  percent  ad  valorem  for  carbon  steel 
structural  shapes. 

B.  Tax  Incentives  for  Exporters 

Articles  22.  23.  and  24  of  the  "Act 
Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption"  provide  for 
the  deduction  from  taxable  income  of  a 
number  of  different  reserves  relating  to 
export  activities.  These  reserves  cover 
export  losses,  overseas  market 
development  and  price  fluctuation 
losses.  Under  Article  22.  a  corporation 
may  establish  a  reserve  amounting  to 
one  percent  of  foreign  exchange 
earnings,  or  50  percent  of  net  income  in 
the  applicable  period,  whichever  is 
smaller.  If  certain  export  losses  occur, 
they  are  offset  from  the  reserve  fund.  If 
there  are  no  offsets  for  export  losses,  the 
reserve  is  returned  to  the  income 
account  and  taxed,  after  a  one-year 
grace  period,  over  a  three-year  period. 

Under  Article  23  governing  overseas 
market  development,  a  corporation  may 
establish  a  reserve  fund  amounting  to 
one  percent  of  its  foreign  exchange 
earnings  in  the  export  business  for  the 
respective  business  year.  Expenses 
incurred  in  developing  overseas  markets 
are  offset  from  the  reserve  fund.  Like  the 
export  loss  reserve  fund,  if  there  are  no 
offsets  for  expenses,  the  reserve  is 
returned  to  the  income  account  and 
taxed,  after  a  one-year  grace  period, 
over  a  three-year  period. 

A  price  fluctuation  reserve  fund  may 
be  established  under  Article  24.  Under 
this  Article,  a  corporation  may  establish 
reserves  equivalent  to  five  percent  of  the 
book  value  of  the  products  and  works  in 
progress  which  will  be  exported  by  the 
close  of  the  business  year.  This  reserve  ^ 
may  be  used  to  offset  losses  incurred 
from  the  fluctuation  of  prices  for  export 
goods.  These  losses  may  be  offset  by 
returning  an  amount  equivalent  to  the 
losses  to  the  income  account.  If  not  so 
utilized,  the  reserve  is  returned  to  the 
income  account  the  following  business 
year. 

The  balance  in  all  three  reserve  funds 
is  not  subject  to  corporate  tax.  although 
all  monies  in  the  reserve  funds  are 
eventually  reported  as  income  and 
subject  to  corporate  tax  either  when 
they  offset  export  losses  or  when  the 
one-year  grace  period  expires.  We 
determine  that  these  export  reserve 
programs  confer  benefits  which 
constitute  export  subsidies  because  they 
provide  a  deferral  of  direct  taxes 
specifically  related  to  export 
performance.  Only  certain  trading 


companies  exporting  cold-rolled  carbon 
steel  flat-rolled  products  used  these 
programs  during  the  period  for  which  we 
are  measuring  subsidization. 

Because  these  export  reserve  funds 
constitute  a  deferral  of  tax  liabilities,  we 
treat  the  tax  savings  on  these  funds  as 
interest-free  loans  to  the  corporation. 
Accordingly,  we  have  quantified  the 
benefits  from  the  reserve  funds  by 
calculating  the  amount  of  tax  savings 
and  then  applying  a  rate  of  interest 
which  the  firm  would  have  had  to  pay 
for  a  short-term  loan.  Using  this 
methodology,  we  calculate  a  benefit  of 
less  than  0.005  percent  ad  valorem  for 
cold-rolled  carbon  steel  flat-rolled 
products. 

C.  Special  Depreciation  Under  the  "Act 
Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption 

In  our  questionnaire,  we  requested 
information  on  a  program  that  permits 
accelerated  depreciation  under  Article 
25  of  the  Act  Concerning  the  Regulation 
of  Tax  Reduction  and  Exemption." 
Article  25  permits  a  firm  earning  more 
than  50  percent  of  its  total  proceeds  in  a 
business  year  from  foreign  exchange  to 
increase  its  normal  depreciation  by  30 
percent  As  discussed  in  the  section 
"Programs  Determined  Not  To  Be  Used." 
we  verified  that  no  producers  or 
exporters  of  shapes  and  sheet  claimed 
accelerated  depreciation  under  Article 
25.  However.  POSCO  did  claim 
"special"  depreciation  under  Article  11 
of  the  "The  Act  Concerning  the 
Regiilation  of  Tax  Reduction  and 
Exemption."  This  special  depreciation  is 
provided  to  "a  domestic  person  carrying 
on  an  important  industry."  The 
"important"  industries  include: 

•  The  naptha-cracking  industry: 

•  The  iron  and  steel  industry 
producing  pig  iron: 

•  The  machine  industry: 

•  The  electronics  industry: 

•  The  shipbuilding  industry:  and 

•  The  aerial  industry. 

Our  review,  during  verification,  of  the 
Enforcement  Decree  for  Article  11, 
indicated  that  only  those  enterprises 
within  a  designated  industry  that 
produce  designated  goods,  are  eligible 
for  this  special  depreciation.  We  asked 
the  administering  authority  for 
clarification  concerning  whether  all 
firms  or  just  certain  firms  within  an 
industry  could  claim  this  special 
depreciation.  The  government  of  Korea 
'    did  not  provide  any  further 
documentation  clarifying  the  eligibility 
requirements.  Thus,  because  we  have  no 
evidence  in  the  record  of  these 
investigations  that  this  special 
depreciation  for  "important"  industries 
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is  not  Kmited  to  a  groop  of  enterprises, 
we  determine  that  it  consitutes  a 
subsidy.  POSCO  is  the  only  company 
producing  either  of  the  products  under 
investigation  that  claimed  this  special 
depreciation. 

To  calculate  the  benefits  ftrMn  the 
special  depredation  program  for  the 
period  is  which  we  are  measuring 
subsidization  (calendar  year  1983),  we 
determined  the  tax  savings  received  in 
1983  based  on  the  special  depreciation 
which  had  been  deducted  from  the  1962 
income  taxes  payable  in  1983.  The 
amount  of  tax  savings  received  under 
this  program  was  divided  by  the  total 
value  of  all  sale*  in  1983  to  determine  a 
subsidy  of  2.41  percent  ad  valorem  for 
cold-roiled  carbon  steel  flat-roUed 
products. 

D.  Government  Equity  Infusions  into 
POSCO 

Petitioner  alleged  that  equity  infusions 
into  POSCO  by  the  government  of  Korea 
were  on  terms  inconsistent  with 
commercial  considerations.  As 
discussed  in  the  "Analysis  of  Programs" 
section,  we  determine  that  POSCO  was 
not  a  reasonable  commercial  investment 
(was  onequityworthyj  from  1978  through 
1980,  and  thus  the  government  equity 
infusions  in  each  of  those  yean  were  on 
terms  inconsistent  with  commercial 
considerations.  Therefore,  we  determine 
that  these  infusions  confer  benefits 
which  constitute  a  subsidy.  To  calculate 
the  benefit,  we  foUowed  the  rate  of 
return  shortfall  methodology  outlined  in 
the  Subsidies  Appendix.  The  net 
subsidy  if  0.71  percent  ad  valorem  for 
cold-rolled  carbon  steel  flat-rolled 
products. 

E.  Reductions  in  Port  Charges 

"Designated  companies"  under  the 
Iron  &  Steel  Industry  Rehabilitation 
Order  are  eligible  on  a  case-by-case 
basis  to  receive  discounts  from  regular 
utility  and  port  rates.  In  its  response,  the 
government  stated  that  this  program 
was  never  fully  implemented  and  that 
only  POSCO  receives  any  benefits 
under  it.  We  verified  that  POSCO 
receives  a  50  percent  reduction  in  port 
charges  only.  Because  this  reduction  is 
limited  to  a  specific  enterprise,  we 
determine  that  it  constitutes  a  subsidy. 
Since  the  reduction  is  50  percent  of  port 
charges,  the  amount  of  the  benefit  is 
equal  to  the  amount  of  port  charges  paid 
and  is  treated  as  a  grant.  Under  the 
grant  methodology  outlined  in  the 
Subsidies  Appendix,  we  must  compare 
the  sum  of  all  grants  received  in  any 
given  year  with  0.5  percent  of  total 
sales.  If  the  sum  of  all  grants  is  less  than 
0.5  percent,  then  the  grant  is  allocated  to 
the  year  of  receipt.  If  the  sum  of  all 


grants  is  greater  than  0.5  percent,  then 
we  allocate  the  benefit  of  those  grants 
over  15  years,  which  is  the  average 
useful  life  of  renewable  physical  assets 
in  the  steel  industry.  Because  POSCO 
could  only  provide  the  port  charges  paid 
in  1981  through  1983,  we  used,  as  best 
information  available  for  each  of  the 
previous  years,  an  average  of  the  port 
charge  paid  in  1981  through  1983.  Using 
this  methodology,  we  calculate  a 
subsidy  of  0.05  percent  ad  valorem  for 
cold-rolled  carbon  steel  flat-roUed 
products. 

F.  Tariff  Reductions  on  Plant  and 
Equipment 

Under  Article  28  (Duty  Abatement  for 
Important  Industries]  of  the  Customs 
Act.  "Customs  duty  may  be  abated  with 
respect  to  goods  which  are  designated 
by  the  notice  of  the  Ministry  of  Finance 
from  among  machinery  equipment  for 
the  use  of  such  industries  as  designated 
by  an  Ordinance  of  the  Ministry  of 
Finance  from  among  those  falling  under 
any  of  the  following  subparagraphs  *  *  * 
which  cannot  be  properly  manufactured 
domestically  •  •  *."  The  industries  Hsted 
in  the  subparagraphs  include  the 
chemical  industry,  primary  metal 
manufacture,  general  machinery 
manufacture,  manufacuture  of  electric 
instruments,  manufacture  of 
transportation  machinery,  manufacture 
of  scientific  instruments,  manufacture  of 
machine  parts,  and  electric  railroad 
transportation.  In  our  preliminary 
determinations,  we  found  these  tariff 
reductions  to  be  a  subsidy  because 
eligibility  for  the  reduction  required 
government  designation  and  because  we 
did  not  know  whether  all  the  industries 
listed  in  the  Act  had  been  designated  by 
the  Ministry  of  Finance. 

During  the  government  verification, 
we  received  a  list  of  all  industries 
designated  by  the  Ministry  from  1974 
through  1983.  While  we  were  verifying 
this  program  at  one  of  the  companies, 
we  found  that  the  designated  industries 
are  subdivided  into  three  categories: 
Class  A.  Class  B  and  Class  C. 

Companies  in  Class  A  are  eligible  for 
a  higher  percentage  of  tariff  reduction 
than  those  in  Class  B  and  Class  C  The 
Class  A  category  includes  the  following: 

•  Naptha-chemical  industry; 

•  Steel  producers  with  over  200,000 
tons  of  capacity; 

•  Manufacturers  of  certain  machinery 
such  as  steam  turbines  and 
hydrogenerators; 

•  Electric  railway  manufacturers;  and 

•  Certain  transportation  and  scientific 
equipment 

Based  on  our  review  of  documentation 
entered  in  the  record  of  these 


investigations,  it  appears  that  eligibility 
for  Class  A  tariff  reductions  is  limited  to 
specific  enterprises  within  designated 
industries,  while  eligibility  for  Class  B 
and  Class  C  tariff  reductions  are 
provided  to  all  others  in  the  designated 
industries.  Thus,  because  no  evidence 
has  been  submitted  to  the  contrary,  we 
determine  that  Qass  A  tariff  reductions 
are  limited  to  a  group  of  enterprises  and. 
as  such,  constitute  subsidies. 

To  determine  the  amount  of  the 
benefit  from  these  tariff  reductions,  we 
must  determine  whether  the  Class  B  and 
Class  C  tariff  reductions  are  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  In  the  1974 
Enforcement  Decree.  14  separate 
industries  were  designated,  including 
agriculture,  mining,  chemicals,  basic 
metals,  machineiy,  electric  appliances, 
defense,  air  transportation  and  electric 
railways.  All  the  firms  in  these 
industries  are  eligible  for  at  least  a 
Class  C  designation.  Accordingly,  given 
the  number  and  diversity  of  those 
eligible,  we  do  not  consider  that  Class  C 
tariff  reductions  are  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries. 

Two  companies  producing  the        i 
products  under  investigation.  POSCO 
and  Inchon,  have  received  tariff 
reductions  on  plant  and  equipment.  To 
calculate  the  benefit  from  Class  A  tariff 
reductions,  we  compared  the  amount  of 
tariff  reduction  received  under  Class  A 
and  the  amount  of  tariff  reduction  that 
the  company  would  have  received  under 
Class  C.  We  treated  the  difference  as  a 
grant.  As  explained  in  the  section  on 
"Reductions  in  Port  Charges"  above,  we 
summed  all  the  benefits  being  treated  as 
grants  in  any  given  year  [i.e.,  the  sum  of 
the  reduction  in  port  charges  plus  tariff 
reductions  on  plant  and  equipment]. 
When  the  sum  of  the  grants  was  greater 
than  0.5  percent,  we  allocated  the  grants 
over  15  years.  Using  this  methodology, 
we  calculate  a  susidy  of  0.10  percent  ad 
valorem  for  cold-rolled  carbon  steel  fiat- 
rolled  products  and  0.01  percent  ad 
valorem  for  carbon  steel  structural 
shapes. 

//.  Programs  Determined  Not  To  Confer 
Subsidies 

We  determine  that  benefits  which 
constitute  subsidies  are  not  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Korea  of  shapes  and 
sheet,  under  the  following  programs: 

A.  Medium-  and  Long-Term  Credit 

Petitioner  alleged  that  producers  of 
shapes  and  sheet,  as  part  of  the  Korean 
steel  industry,  have  received  medium- 
and  long-term  financing  through 
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government  direction  of  credit  and 
programs  designed  to  finance  major  or 
key  industries,  and  that  these  loans  are 
made  on  terms  which  are  inconsistent 
with  commercial  considerations. 

In  order  to  investigate  the  first 
allegation,  that  credit  is  directed  within 
the  Korean  economy,  we  have  examined 
whether  the  Korean  government 
mandates,  explicitly  or  implicitly,  that 
certain  industries  or  exterprises  receive 
credit  at  the  expense  of  other  borrowers. 
If  there  are  explicit  or  implicit 
government  mandates  that  certain 
industries  or  firms  receive  funds,  then 
we  would  expect  to  fmd  this  refiected  in 
the  composition  of  the  loan  portfohos  of 
all  the  lending  institutions  combined. 
Absent  a  fmding  that  these  key  or  major 
industries  receive  a  disproportionate 
share  of  the  medium-  and  long-term 
loans  available  in  Korea,  we  cannot 
conclude  that  the  Korean  government  is 
directing  credit  to  the  steel  industry. 

Medium-  and  long-term  financing  is 
provided  through  three  types  of  financial 
organizations  in  Korea: 

(1)  Commercial  banks: 

(2)  Specialized  banks;  and 

(3)  Development  institutions  (Korea 
Development  Bank  and  the  Export- 
Import  Bank  of  Korea). 

In  addition,  there  are  two  government 
funds  through  which  long-term  financing 
is  provided: 

(1)  The  National  Investment  Fund;  and 

(2)  The  Fund  for  Expanding  Export 
Facilities. 

We  have  examined  the  three  types  of 
financial  organizations  and  the  two 
government  funds  that  are  the  sources  of 
medium-  and  long-term  borrowing  in 
Korea. 

Viewing  these  institutions  and  funds 
in  the  aggregate,  we  determine  that 
there  is  no  government  direction  of 
medium-  and  long-term  credit  to  the 
producers  of  shapes  and  sheet  or  to  the 
broader  steel  sector.  We  have  found 
that  the  lending  institutions  in  Korea, 
when  viewed  as  a  wrhole,  provide 
medium-  and  long-term  loans  to  all 
sectors  and  all  major  industry  groups, 
indeed  to  virtually  all  industries. 
Notwithstanding  that  certain  of  the 
sources  have  been  created  to  provide 
credit  to  designated  groups  of  recipients, 
these  groups  do  not  receive  a 
disproportionate  share  of  the  total 
medium-  and  long-term  credit  available 
from  all  sources  combined.  Moreover, 
we  determine  that  the  steel  industry 
does  not  receive  a  disproportionate 
share  of  funds  from  all  these  sources. 
Indeed,  over  the  last  15  years,  the  steel 
industry  has  accounted  for 
approximately  6  to  13  percent  of  GNP. 
During  the  same  period  the  basic  metals 
sector,  which  includes  steel  has 


received  5  to  8  percent  of  medium-  and 
long-term  loans. 

Although  we  have  found  that  credit  is 
not  directed  by  the  Korean  government 
to  producers  of  shapes  and  sheet  or  to 
the  broader  steel  industry,  we  must  still 
examine  whether  particular  medium- 
and  long-term  loans  from  any  of  the 
individual  institutions  or  funds  confer 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law. 

In  order  to  determine  that  medium- 
and  long-term  loans  are  providing 
benefits  which  constitute  domestric 
subsidies,  we  must  find  that  the  program 
is  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries,  and  that  the  loans  are 
provided  on  terms  Inconsistent  with 
commercial  considerations.  If  either  of 
these  conditions  is  not  met,  then  we 
cannot  find  that  a  domestic  subsidy 
exists. 

In  making  the  determination  on 
whether  a  program  is  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries,  we  have 
consistently  examined  whether  there  is 
a  de  facto,  as  well  as  a  de  jure, 
limitation.  In  making  the  determination 
of  whether  a  loan  is  inconsistent  with 
commercial  considerations,  we  examine 
whether  the  potentially  countervailable 
loan  offers  more  favorable  terms  than 
the  firm  would  otherwise  receive. 

Based  on  our  verification  and 
information  provided  by  the  petitioners, 
the  responses  and  the  briefs  submitted 
by  parties  to  the  proceeding,  we  have 
found  the  following  with  respect  to  eadi 
of  the  three  types  of  financial 
organizations  and  the  government  funds: 

1.  Commercial  Banks.  Commercial 
banks,  which  until  the  eariy  1980's  were 
either  government-owned  or 
government-controlled,  consist  of  seven 
nationwide  or  "city"  banks  and  10 
regional  or  "local"  banks.  The  branches 
of  48  foreign  banks  are  also  included  in 
the  commercial  bank  category.  The 
domestic  commercial  banks  are 
authorized  by  the  General  Banking  Act 
(G.Bj\.)  and  provide  the  normal 
financial  services  that  are  usually 
offered  by  banks  in  all  countries.  There 
is  no  explicit  listing  in  the  G.B.A.  that 
designates  certain  industries  or  sectors 
for  receipt  of  commercial  bank  credit. 

Bank  of  Korea  statistics  show  the 
distribution  of  loans  fiom  the  deposit 
money  banks  (DMB's).  DMB's  include 
both  commercial  and  specialized  banks. 
(Specialized  banks  are  discussed  in  the 
following  section.)  Examination  of  the 
Bank  of  Korea  statistics  demonstrates 
that  during  both  the  1970's  and  1980's  all 
sectors  of  the  economy  received  loans 


through  the  DMB's  and  that  steel  did  not 
receive  a  disproportionate  share. 

During  verification,  we  obtained  loan 
statistics  directly  form  Hanil  and  Cho- 
Heung.  two  of  the  five  largest 
commercial  banks  in  Korea.  The  loan 
statistics  are  broken  down  by  sector, 
major  industry  group  and  industry.  The 
sectors  are: 

•  Agriculture  and  forestry; 

•  Mining: 

•  Manufacturing: 

•  Electricity',  gas  and  water 

•  Construction: 

•  Wholsesalers: 

•  Transportation  and  warehousing; 
and 

•  Others  (including  social  services). 

Each  of  these  sectors  is  then  broken 
down  by  major  industry  group  and  by 
industry  within  each  group.  Steel 
production  is  included  in  the  primary 
metals  group  within  the  manufacturing 
sector.  This  group  includes,  in  addition 
to  steel,  categories  for  aluminum  and 
others. 

Our  review  of  the  loan  statistics  of 
these  two  banks  for  various  years  in  the 
1970's  and  1980's  shows  that  all  sectors 
and  major  industry  groups,  indeed. 
virtually  all  industries,  received  loans. 
Furthermore,  the  statistics  do  not  show 
that  the  steel  industry  received  a 
disproportionate  share  of  the  loans. 

2.  Specialized  Banks.  There  are  seven 
specialized  banks  in  Korea:  Korea 
Exchange  Bank,  Medium  Industry  Bank, 
Citizens  National  Bank,  Korea  Housing 
Bank.  National  Agricultural 
Cooperatives  Federation.  National 
Federation  of  Fisheries  Cooperatives 
and  Members  Cooperatives,  and  the 
National  Livestock  Cooperative 
Federation.  Each  of  these  banks  is  set  up 
by  its  own  Act  and.  by  their  titles,  these 
banks  are  explicitly  chartered  to  service 
certain  broad  sectors  of  the  Korean 
economy. 

Like  commercial  banks,  specialized 
banks  are  deposit  money  banks  and. 
therefore,  are  included  in  Bank  of  Korea 
statistics  on  DMB  loan  distribution.  As 
stated  previously,  the  Bank  of  Korea 
statistics  show  that  all  sectors  and 
industries  have  received  loans  through 
the  DMB's  and  that  steel  has  not 
received  a  disproportionate  share  of 
DMB  loans.  In  addition,  it  is  clear  that 
the  specialized  banks  have  been  set  up 
to  serve  sectors  of  the  economy  besides 
steel.  None  has  been  set  up  specifically 
for  the  steel  industry  or  even  for  the 
manufacturing  sector  or  heavy  industry 
or  even  for  the  manufacturing  sector  or 
heavy  industry  sector.  We  verified  that 
the  steel  companies  producing  the 
products  under  investigation  have  only  a 
few  outstanding  long-term  loans  from 
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specialized  banks  and  that  these  loans 
do  not  represent  a  disproportinate  share 
of  the  long-term  loan  funds  from 
specialized  banks. 

3.  Development  Institutions. —  a. 
Korea  Development  Bank  (KDB).  The 
KDB  was  established  in  1954  to  aid  in 
the  reconstruction  of  the  country 
following  the  Korean  War.  Once 
reconstruction  was  completed,  the  bank 
shifted  its  resources  to  support  the 
development  of  industries  deeded 
important  for  long-term  economic 
growth.  The  industries  named  in  the 
KDB  Enforcement  Decree  include 
electric  power,  coal  mining, 
shipbuilding,  iron  and  steel 
manufacturing,  semiconductors  and 
overseas  marine  and/or  air  transport.  In 
addition  to  these  industries,  KDB  also 
provides  loans  for  agriculture,  oil  and 
gas,  food  and  beverage,  textiles,  paper 
and  paper  products,  chemicals,  rubber 
and  plastic  products,  non-metallic 
mineral  products,  fabricated  metal 
products,  machinery  and  equipment 
construction,  wholesale  and  retail  trade, 
communications  and  Hnancial  services. 
Thus,  while  there  is  an  explicit 
designation  that  the  KDB  will  service 
certain  industries,  it  also  has  provided 
loans  to  borrowers  in  numerous 
industries  that  were  not  designated. 

During  the  1970's  and  1980'8.  the  KDB 
accounted  for  approximately  45  percent 
of  the  medium-  and  long-term  loans 
available.  Prior  to  the  lune  1982 
equalization  of  interest  rates,  these 
designated  industries  were  charged  a 
lower  interest  rate  than  KDB  borrowers 
in  other  industries.  The  interest  rates 
charged  by  KDB  are  set  by  the  Ministry 
of  Finance. 

b.  Export-Import  Bank  of  Korea. 
Promulgated  by  Law  No.  2122  in  July 
1969,  the  purpose  of  the  Export-Import 
Bank  of  Korea  (Eximbank)  is  "to 
promote  the  soimd  development  of  the 
national  economy  and  economic 
cooperation  with  foreign  countries  by 
extending  the  financial  aid  required  for 
export  and  import  transactions, 
overseas  investment  and  the 
development  of  natural  resources 
abroad."  The  Enforcement  Decree  for 
the  Act  specifies  the  "major"  raw 
materials  that  Eximbank  should 
develop: 

•  Coal,  iron  ore,  copper,  petroleum, 
and  other  mined  materials; 

•  Timber  and  other  forest  materials; 

•  Grains,  cotton,  sugar,  rubber  and 
other  agricultural  materials;  and 

•  Other  raw  materials  deemed 
necessary  to  seciu%  stabilized  long-term 
supply  for  the  economy;  however,  this 
should  be  decided  through  a  state 
meeting  and  announced  through  the 
Ministry  of  Finance 


Thus,  if  there  is  any  explicit 
designation  of  recipients  of  loans  from 
the  Eximbank.  the  designated  group  is 
raw  material  users. 

During  verification,  we  examined  all 
export  and  overseas  investment  loans 
awarded  from  1976  through  1982.  During 
those  seven  years,  only  five  loans  were 
awarded  to  the  steel  industry;  one  in 
1979.  two  in  1980  and  two  in  1982.  None 
of  these  five  loans  was  for  the  financing 
of  exports  of  the  products  under 
investigation.  Also,  during  each  of  these 
years,  there  were  other  projects 
financed  in  other  industries.  For 
example,  in  1979,  the  other  overseas 
investment  loans  went  to  a  textile  plant 
project,  a  manufacturing  plant  project, 
fishery  development,  a  cement  plant 
project,  and  vessel  chartering.  Thus,  the 
Korea  Eximbank  finances  projects  in  a 
wide  number  of  industries.  Moreover, 
the  steel  industry  has  not  received  a 
disproportionate  share  of  Eximbank 
loan  monies. 

4.  The  National  Investment  Fund.  On 
December  14, 1973,  the  government  of 
Korea  estabhshed  the  National 
Investment  Fund  (NIF)  through  Law  No. 
2635.  The  stated  "purpose  of  this  Act  is 
to  prescribe  necessary  matters  for  the 
establishment  and  effective 
management  of  the  National  Investment 
Fund  on  the  bases  of  extensive 
nationwide  savings  e^orts  and 
participation,  to  secure  and  supply  the 
investment  and  loan  funds  needed  to 
promote  the  construction  of  major 
industries,  including  the  heavy  and 
chemical  industries,  as  well  as  to  help 
increase  exports." 

In  the  preliminary  determinations,  we 
determined  that  NIF  loans  were 
countervailable  export  subsidies 
because  one  of  the  express  purposes 
stated  in  the  Act  was  to  help  increase 
exports  and  because  they  were  provided 
at  preferential  rates. 

During  veriRcation,  we  found  that 
there  are  two  types  of  NIF  loans,  one  to 
finance  development  and  one  to  finance 
exports  on  a  deferred  payment  basis. 
The  NIF  loans  to  finance  exports  on  a 
deferred  payment  basis  are  managed  by 
Eximbank.  We  verified  that  exports  of 
the  products  under  investigation  are  not 
eligible  to  receive  NIF  loans  for  exports 
on  a  deferred  payment  basis  and  that 
none  of  the  companies  producing  shapes 
and  sheet  has  financed  exports  of 
shapes  and  sheet  through  this  program. 

With  respect  to  the  other  pool  of  NIF 
monies,  our  examination  of  loan  files,  as 
well  as  application  and  approval 
documents  at  the  companies,  did  not 
reveal  any  export-related  conditions  on 
these  NIF  loans.  Thus,  we  now  conclude 
the  NIF  loans  are  not  export  subsidies. 


Despite  the  fact  that  NIF  loans  would 
not  be  considered  export  subsidies,  the 
law  establishing  the  fund  and  the 
enforcement  decree  explicitly  designate 
certain  industries  for  receipt  of  these 
loans.  In  addition  to  "major  industries, 
including  the  heavy  and  chemical 
industries,"  the  enforcement  decree 
names  steel,  nonferrous  metals, 
shipbuilding,  machinery,  chemicals, 
electronics,  food  production,  power, 
mining,  cement  rural  manufactured 
goods,  projects  to  increase  rural  income, 
and  Tishing  and  Fisheries  projects.  NIF 
loans  accounted  for  25  to  30  percent  of 
the  medium-  and  long-term  loans  issued 
in  the  1970's  and  1980'8. 

5.  Fund  for  Expanding  Export 
Facilities.  During  verification  at  the 
companies  we  found  several 
outstanding  long-term  loans  received 
through  the  "Fund  for  Expanding  Export 
Facilities."  This  fund  was  established  in 
1973  and  abolished  in  1982.  Eligibility  for 
these  loans  was  limited  to 
manufacturers  building  facilities  for 
producing  export  goods  or  raw  materials 
and  purchasers  of  ocean-going  vessels 
used  for  the  fish  export  industry.  Thus, 
this  Act  designates  exporters  as 
recipients. 

Based  on  the  Hndings  reported  above, 
we  determine  that  because  commercial 
banks  and  specialized  banks  provide 
medium-  and  long-term  loans  to  all 
sectors  and  industries  in  the  economy, 
and  because  the  steel  industry  did  not 
receive  a  disproportionate  share,  loans 
from  these  sources  are  not  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries  and 
therefore  do  not  provide  benefits  which 
constitute  subsidies.  Furthermore,  based 
on  our  review  of  the  Eximbank  Act  and 
the  Enforcement  Decree,  and  the 
distribution  of  the  loans  we  Hnd  that 
there  is  no  de  jure  or  de  facto  limitation 
to  an  enterprise  or  industry  or  group  of 
enterprises  or  industries.  Accordingly, 
we  determine  that  Eximbank  loans  do 
not  provide  benefits  which  constitute 
subsidies. 

We  also  determine  that  loans 
provided  to  the  shapes  and  sheet 
producers  through  the  KDB  and  the  NIF    ' 
do  not  provide  benefits  which  constitute 
subsidies,  because  the  interest  rates 
paid  on  these  loans  have  been  equal  to 
the  interest  rate  for  all  medium-  and 
long-term  loans  in  Korea  since  June 
1982.  Thus,  these  loans  are  not  on  terms 
inconsistent  with  commercial 
considerations. 

To  determine  whether  a  loan  is 
inconsistent  with  commercial 
considerations,  we  rely  on  the 
methodology  in  the  Subsidies  Appendix 
for  long-term  loans  to  companies 


(  .* 


Federal  Register  /  Vol.  49.  No.  233  /  Monday.  December  3.  1984  /  Notices 


47291 


considered  creditwartfay.  As  stated  in 
the  Appendix,  the  benchmark  for  long- 
term  loans  is  company-specific,  unless 
the  company  lacks  adequate 
comparable  commercial  experience.  If 
the  company  ladu  comparable 
commercial  experienoe.  we  use  ■ 
national  average  long-term  loan  interest 
rate. 

After  finding  an  appropriate 
benchmark  loan,  the  next  step  in 
determining  if  a  loan  was  given  on  terms 
inconsistent  with  commercial 
considerations  is  to  calculate  the 
payment  differential  between  the 
benchmark  loan  and  the  loans  at  issue. 
Consistent  with  our  methodology,  %vfaen 
the  long-term  loans  are  at  variabale 
interest  rates,  we  calculate  the  beneHt 
based  on  the  differential  between  the 
interest  rate  for  the  loan  at  issue  and  the 
interest  rate  on  the  benchmarkloans  in 
the  year  for  which  we  are  measuring 
subsidization.  As  stated  above,  the  rates 
on  ail  medium-  and  long-term  loans 
were  equalized  in  1962.  Hence,  for  the 
year  in  which  we  are  measuring 
subsidization,  there  is  no  interest 
diilerential  between  the  loans  at  issue 
and  the  benchmark  loans. 

We  note  that  using  as  the  benchmark 
the  1983  interest  rate  on  a  variable  rate 
long-term  conmiercial  loan  is  not  a 
departure  from  prior  practice.  In  our 
preliminary  determinations  we  used  a 
short-term  interest  rate  as  the 
benchmark  for  NIF  loans.  However,  we 
stated  that  because  we  needed 
additional  information  in  order  to 
determine  whether  loans  from 
commercial  and  specialized  banks  were 
subsidies,  we  could  not  use  those 
variable  rate  king-tenn  loans  in 
establishing  our  benchmark.  Thus, 
because  we  had  no  comparable 
commercial  long-term  loan  experience 
with  which  to  compare  NIF  loans,  we 
used,  as  best  information  available,  a 
short-term  rate  for  purposes  of 
measuring  the  benefit  conferred  by  these 
loans. 

Finally,  we  determine  that  loans 
received  by  the  shapes  and  sheet 
producers  under  the  Fund  for  Expanding 
Export  Facilities  do  not  confer  benefits 
that  constitute  export  subsidies. 
Assuming,  as  we  do.  that  eligibility  for 
these  loans  is  contingent  upon  export 
performance,  to  quantify  any  benefit 
arising  from  these  long-term  export- 
related  loans,  we  must  compare  the 
terms  of  these  loans  to  the  cost  of 
comparable  commercial  domestic  long- 
term  loans. 

We  know  that  all  loans  from  the  Fund 
for  Export  Facilities  that  were  still 
outstanding  during  the  period  for  which 
we  are  measuring  subsidization  were 
charged  10  percent  interest  after  the 


June  1982  equalization  of  interest  rates. 
Thus,  since  June  1962  the  cost  to  the 
borrower  on  these  loans  is  the  same  as 
the  cost  of  comparable  domestic  long- 
term  loans.  As  a  result,  we  find  that  no 
benefit  is  conferred  by  these  long-term 
export-related  loans. 

B.  Import  Duty  Deferrals 

Article  36  of  the  Customs  Act  of  Korea 
permits  the  Ministry  of  Finance  to 
designate  an  industry  as  digible  to  pay 
customs  duties  on  an  installment  basis, 
rather  than  upon  entry.  In  our 
preliminary  detenninations,  we 
determined  this  program  to  confer  a 
subsidy  because  the  government  of 
Korea  did  not  provide  us  with  any 
information  demonstrating  that  during 
the  period  for  which  we  are  measuring 
subsidization  this  program  was  not 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  A  program  may  be  available, 
in  principle,  to  a  wide  group  of 
industries,  but  when  there  appears  to  be 
some  discretion  on  the  part  of  the 
government  in  the  granting  of  benefits 
under  the  program,  we  must  determine 
whether  that  discreation  effectively 
limts  the  program  to  specific  enterprises 
or  industries. 

During  verification,  we  found  that 
twenty-foor  industries  were  eligible  to 
receive  duty  deferrals  including 
industries  as  disparate  as  mining, 
cement  fertilizers,  chemicals,  machine 
tools,  steel  works,  and  pty%vood  Once 
an  industry  is  considered  eligible,  each 
company  within  that  industry  may 
request  deferral  status  by  submitting  an 
application  to  the  Tariff  Administration 
Office  of  the  Office  of  Customs 
Administration.  We  examined  this 
program  to  determine  if  only  certain 
companies  writhin  each  of  the  twenty- 
four  industries  had  their  application  for 
duty  deferral  status  approved.  We  found 
that  in  practice  there  appears  to  be  no 
limitatioa  to  the  companies  within  the 
tweny-four  industries  which  receive 
duty  deferrals,  and  that  any  company 
which  applies  is  granted  that  status. 
Therefore,  we  determine  that  this 
program  is  not  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries,  and,  therefore, 
does  not  constitute  a  subsidy. 

C.  Investment  Tax  Credit 

Petitioner  alleged  that  producers  and 
exporters  of  shapes  and  sheet  may 
receive  preferential  tax  benefits  under 
Article  72  of  the  "Act  Concerning  the 
Regulation  of  Tax  Reduction  and 
Exemption,"  which  provides  for  a 
temporary  investment  tax  credit  when 
the  government  deems  it  necessary  for 
adjustment  of  economic  activities. 


During  the  period  from  January  1, 1982, 
through  December  31, 1962,  Article  57-2 
was  the  enforoement  decree  for  Article 
72.  Article  57-2  specifies  that  the 
investment  tax  credit  was  available  for 
the  acquisition  of  fixed  assets  used 
directly  for  the  manufacturing  or  mining 
business.  Consistent  with  past  practice, 
programs  available  to  all  industries  in 
the  manufacturing  and  mining  sectors 
are  not  limited  to  "a  specific  enterprise 
or  industry,  or  group  of  enterprises  or 
industries,"  and  thus  do  not  provide 
domestic  subsidies.  Since  the  tax  credit 
is  not  contingent  on  export  performance, 
it  does  not  provide  an  export  subsidy. 
Thus,  we  detemine  that  this  program 
does  not  constitute  a  subsidy. 

D.  Equity  Infusiona  Into  i3a»gjin 

Petitioner  alleged  that  POSCO  equity 
infusions  into  Dongjin  were  on  terms 
inconsistent  with  commercial 
considerations.  Dongjin  was  established 
on  October  27, 1982,  by  POSCO.  At  the 
time  of  Dongjin's  formation.  POSCO 
invested  funds  in  order  to  proxide  cash 
for  the  purchase  of  the  assets  of  Ussin 
Steel  Company  and  working  capital  for 
Dongjin's  future  operations.  POSCO  also 
guaranteed  the  notes  of  Dongjin  used  for 
the  purchase  of  Hssin's  assets. 

Ilssin  Steel  Company  was  a  bankrupt 
company,  owned  and  operated  by  its 
two  major  creditors.  Korea  Exchange 
Bank  (KEB)  and  Commercial  Bank  of 
Korea  (CBK).  In  accordance  with  Korean 
law,  at  the  time  of  bankruptcy  the  courts 
foreclosed  upon  Ilssin's  assets  and 
offered  the  assets  for  sale  at  public 
auction.  Because  there  were  no  other 
bidders  for  the  assets  at  the  appraised 
value  m  above,  the  banks,  which  were 
the  highest  bidders,  purchased  the 
assets  at  auction.  These  assets  were 
then  sold  to  Dongjin  for  cash  and  notes. 

According  to  the  banks:  (1)  The  price 
offered  by  Doogjin  was  the  hi^iest  price 
which  they  could  <d>t8in.  (2)  the  banks' 
operations  of  Ossin  were  resulting  in  a 
cash  drain  on  them,  and  (3)  it  was  in  the 
bank's  interest  to  sell  the  assets  as  a 
pacicage,  so  as  not  to  significandy 
decrease  die  value  of  the  total  package. 
Because  there  were  no  bidders,  at 
auction,  vtrhicfa  would  have  paid  the 
appraised  value  of  the  assets,  and 
because  it  was  in  the  banks*  interest  to 
minimize  their  losses,  the  sale  of  Ilssin 
by  the  banks  can  be  characterized  as  a 
distress  sale. 

Although  the  banks  were  eager  to  sell, 
the  purchase  of  Ilssin's  assets  by 
Dongjin  presented  certain  advantages  to 
POSCO.  Ussin  had  been  a  major 
supplier  to  POSCO.  POSCO  had 
^  knowledge  and  management  expertise 
to  operate  Ilssin  and  under  the 
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circumstances  might  negotiate  terms 
which  could  make  the  venture 
economically  attractive.  The  terms 
negotiated  required  a  minimal  amount  of 
cash  and  notes,  some  of  which  were  at 
zero  interest  rate. 

To  determine  whether  POSCO's 
equity  infusion  into  Dong]in  was  on 
terms  inconsistent  with  commercial 
considerations,  we  analyzed  the  terms 
compared  to  ordinary  commercial 
considerations.  The  Department  did  not 
Hnd  this  transaction  inconsistent  with 
commercial  considerations  fur  the 
following  reasons. 

First,  we  found  no  evidence  that  the 
government  directed  the  banks  to  sell 
the  assets  to  Dongjin  on  favorable 
terms.  Second,  the  cash  investment  into 
a  newly  created  subsidiary  by  a  parent 
company,  and  the  guaranteeing  of 
subsidiary's  notes,  when  the  subsidiary 
is  still  a  "shell"  organization,  are  normal 
business  practices.  Third,  because  of  the 
commercial  advantages  to  both  the 
seller  and  the  purchaser  in  this 
transaction,  and  the  apparent  lack  of 
interest  by  any  other  party  to  purchase 
Dssin's  assets,  we  determine  that  the 
transaction  was  not  on  terms 
inconsistent  with  commercial 
considerations.  Moreover,  we  do  not 
consider  POSCO's  guarantee  of 
Dongjiti's  notes  payable  to  be  a  subsidy, 
because  no  evidence  has  been 
submitted  that  a  parent  company's 
guarantee  of  a  wholly-owned 
subsidiary's  loan  is  inconsistent  with 
commercial  considerations. 

E.  POSCO's  Purchases  of  Domestic  Iron 
Ore 

In  its  July  9  submission,  petitioners 
alleged  that  under  the  Steel  Industry 
Promotion  Act  (No.  2181  and 
Enforcement  Decree  No.  5366),  suppliers 
of  iron  ore  to  a  domestic  steel  mill  are 
treated  like  exporters  of  the  ore  and  thus 
are  eligible  for  export  financing.  In 
addition,  petitioner  alleged  that,  since 
exports  are  exempt  horn  the  value- 
added  tax  (VAT),  domestic  iron  ore 
sales  are  as  well.  We  collected 
information  on  domestic  iron  ore  sales 
during  verification  in  conjunction  with 
the  allegation  that  steel  companies 
receive  financial  and  technical 
assistance  in  purchasing  raw  materials 
(see  the  section  on  "Programs 
Determined  Not  To  Be  Used"). 

At  verification,  we  found  that  the 
government  sets  the  prices  on  domestic 
iron  ore.  and  that  POSCO,  the  only  fully 
integrated  steel  mill  in  Korea,  buys 
virtually  all  domestic  iron  ore 
production.  We  verified  that  the  price 
paid  by  POSCO  to  the  domestic  iron  ore 
suppliers  was  higher  than  the  price  paid 
to  numerous  unrelated  foreign  suppliers. 


none  of  whom  we  have  found  to  be 
subsidized.  Consequently,  we  determine 
that  no  competitive  benefit  is  received 
by  POSCO  on  its  purchases  of  iron  ore. 
Section  613  of  the  Trade  and  Tariff  Act 
of  1984,  signed  by  the  President  on 
October  30.  codifies  the  standards  for 
determining  upstream  subsidies.  This 
section  generally  codifies  Department 
practice.  Our  investigation  was 
consistent  with  both  Department 
practice  and  the  newly  codified 
standards. 

With  respect  to  petitioner's  allegation 
that  POSCO  receives  an  exemption  from 
VAT  on  its  domestic  iron  ore  purchases, 
we  did  receive  documents,  at 
verification,  which  indicate  that  POSCO 
has  been  paying  VAT  on  its  domestic 
iron  ore  purchases.  Because  POSCO 
pays  VAT  on  its  domestic  iron  ore 
purchases  and  because  no  competitive 
benefit  is  being  received  by  POSCO 
through  its  purchases  of  domestic  iron 
ore.  we  determine  that  no 
countervailable  benefits  are  being 
provided  to  POSCO  on  its  purchases  of 
domestic  iron  ore. 

///.  Programs  Determined  Not  To  Be 
Used 

We  have  determined  that 
manufacturers,  producers,  or  exporters 
in  Korea  of  shapes  and  sheet  do  not  use 
the  following  programs  that  were 
identified  in  the  notice  of  "Initiation  of 
Countervailing  Duty  Investigations  of 
Carbon  Steel  Structural  Shapes  and 
Cold-Rolled  Carbon  Steel  Flat-Rolled 
Products  from  Korea": 

A.  Accelerated  Depreciation  Under 
Article  25  of  the  "Act  Concerning  the 
Regulations  of  Tax  Reduction  and 
Exemption" 

Article  25  of  the  "Act  Concerning  the 
Regulation  of  Tax  Reduction  and 
Exemption"  permits  a  firm  earning  more 
than  50  percent  of  its  total  proceeds  in  a 
business  year  from  foreign  exchange  to 
increase  its  normal  depreciation  by  30 
percent.  If  the  corporation  has  received 
less  than  50  percent  of  its  total  proceeds 
from  foreign  exchange,  it  can  still  claim 
some  accelerated  depreciation, 
determined  by  a  formula  based  on  the 
firm's  foreign  exchange  earnings  and 
total  business  earnings.  We  verified  that 
none  of  the  producers  or  exporters  of 
shapes  and  sheet  claimed  accelerated 
depreciation  under  Article  25  during  the 
period  for  which  we  are  measuring 
subsidization. 

B.  Free  Export  Zone  Program 

Petitioner  alleged  that  producers  and 
exporters  of  shapes  and  sheet  receive 
tax  benefits  based  upon  location  in  a 
free  export  zone.  We  verified  that  none 


of  the  producers  or  exporters  of  shapes 
and  sheet  is  located  in  a  Free  Export 
Zone. 

C.  Foreign  Capital  Inducement  Law 

Petitioner  alleged  that  producers  and 
exporters  of  shapes  and  sheet  may  be 
receiving  financial  and  tax  benefits 
under  the  Foreign  Capital  Inducement 
Law.  The  producers  and  exporters  of 
shapes  and  sheet  are  not  eligible  for  any 
benefits  under  this  program  because 
they  have  no  foreign  ownership. 

D.  Export  Credit  Insurance 

Petitioner  alleged  that  the  government 
of  Korea  provides  annual  contributions 
to  an  export  insurance  program.  We 
verified  that  export  credit  insurance  was 
not  used  to  insure  exports  of  shapes  and 
sheet  to  the  United  States. 

E.  Training  Aid 

Petitioner  alleged  that  the  steel 
industry  has  received  training  aid  from 
the  government  of  Korea.  We  verified 
that  the  steel  companies  producing  the 
products  under  investigation  have  not 
received  training  grants  or  other  training 
funds  from  the  government  of  Korea. 

F.  Financial  and  Technical  Assistance 
for  Raw  Material  Purchases 

Under  the  Iron  and  Steel  Promotion 
Act,  financial  and  technical  assistance 
to  purchase  raw  materials  is  authorized. 
However,  we  found  no  evidence  that 
i\ee\  companies  producing  the  products 
under  investigation  receive  assistance 
from  the  government  in  purchasing  raw 
materials. 

G.  Preferential  Utility  Rates 

Petitioner  alleged  that  "designated 
companies"  under  the  Iron  and  Steel 
Industry  Rehabilitation  Order  are 
eligible  on  a  case-by-case  basis  to 
receive  discounts  from  regular  utility 
charges.  Under  Article  7  of  the  Iron  and 
Steel  Industry  Promotion  Act  reductions 
on  utility  charges  are  authorized.  The 
steel  industry  make  a  reqirest  to  the 
Korean  Electric  Company  seeking 
reduced  rates  but  the  Electric  Company 
turned  down  the  request  and  the 
reductions  were  never  granted.  We  also 
found  no  evidence  that  the  steel 
companies  producing  the  products  under 
investigation  received  reductions  or 
other  assistance  on  any  other  utility 
rates. 

H.  Development  of  Kwangyang  Bay 
Industrial  Zone 

Petitioner  alleged  that  the  government 
of  Korea  is  constructing  a  port  at 
Kwangyang  Bay  to  facilitate  the 
importation  of  coal  and  iron  ore.  It  is 
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further  alleged  that  POSCO  will  benefit 
from  this  port.  POSCO  is  in  the  process 
of  constructing  a  new  steel  mill  at 
Kwangyang  Bay.  The  mill  is  scheduled 
for  completion  in  1987. 

In  1962,  the  government  established 
an  industrial  zone  at  Kwangyang  Bay 
under  the  authority  of  the  Industrial 
Complex  Development  Act.  The 
authorization  for  the  Kwangyang  Bay 
Industrial  Zone  states  that  the  purpose 
of  the  zone  is  "to  effectively  and 
systematically  construct  an  industriat 
zone  in  relation  to  the  construction  of 
Kwangyang  steel  mill  and  the  major 
facilities  of  port  water,  roads,  railways, 
etc."  According  to  government  officials, 
the  infrastructure  is  not  being  built  for 
the  exclusive  use  of  POSCO  although 
POSCO  will  be  the  first  company  to  use 
it.  In  addition.  POSCO  is  undertaking,  at 
its  own  expense,  the  construction  of 
several  port  facilities,  such  as  a  central 
terminal  station  for  cargo  and  an  import 
pier.  There  is  a  projection  that  26 
companies  will  locate  in  the  zone  upon 
completion  of  the  infrastructure  and 
POSCO's  mill. 

We  verified  that  neither  the  port  nor 
any  other  infrastructure  in  the  zone  has 
been  used  to  produce  or  export  the 
products  under  investigation. 
Accordingly,  we  determine  that  no 
countervailable  benefits  were  bestowed 
upon  the  products  under  investigation 
during  the  period  for  which  we  are 
measuring  subsidization. 

Programs  Not  in  Existence 

We  determine  that  the  following 
programs  are  not  in  existence  or  have 
been  abolished: 

A.  Preferential  Exchange  Rates  for 
Export  Loans 

Petitioner  alleged  that  producers  and 
exporters  of  shapes  and  sheet  receive 
preferential  exchange  rates  for  export 
loans  based  on  letters  of  credit. 
Petitioner  alleged  that  the  exchange  rate 
used  for  loans  based  on  letters  of  credit 
was  10  percent  more  favorable  to 
Korean  exporters  than  the  actual 
exchange  rate.  There  is  no  preferential 
exchange  rate  used  to  convert  export 
financing.  For  export  loans  granted 
under  the  Export  Financing  Regulations, 
a  Won/U.S.  dollar  conversion  factor 
which  is  lower  than  the  official 
exchange  rate  is  utilized  when  a  loan  is 
received  against  a  letter  of  credit 
Therefore,  we  determine  that  there  is  no 
program  of  preferential  exchange  rates 
for  export  loans  that  provides 
countervailable  benefits  to  shapes  and 
sheet  producers  and  exporters. 


B.  Export  Financing  under  the  Foreign 
Trade  Transaction  Act 

Petitioner  alleged  that  the  government 
of  Korea  provides  the  steel  industry 
with  preferential  short-term  export 
financing  under  the  Foreign  Trade 
Transaction  Act.  The  Foreign  Trade 
Transactions  Act  has  been  repealed  and 
was  not  in  effect  during  the  period  for 
which  we  are  measuring  subsidization. 

C.  Steel  Industry  Development  Scheme 

Petitioner  alleged  that  the  Korean 
Ministry  of  Trade  and  Industry  is 
sponsoring  a  steel  industry  development 
scheme  in  which  the  government  will 
spend  210  billion  won  on  POSCO's  plant 
expansion  project.  At  verification  we 
established  that  the  Ministry  of  Trade 
and  Industry  is  not  sponsoring  such  a 
scheme. 

D.  Wage  Controls 

Petitioner  alleged  that  the  government 
of  Korea  controls  wages  for  government- 
run  firms  such  as  POSCO,  resulting  in 
lower  production  costs  for  this  segment 
of  Korean  industry.  It  was  further 
alleged  that  Dongjin  may  benefit  fit>m 
government  wage  controls  by  virtue  of 
its  status  as  a  wholly-owned  subsidiary 
of  POSCO.  The  rates  paid  by  POSCO 
and  Dongjin  to  their  workers  are 
comparable  to  the  rates  paid  by  other 
steel  manufacturers.  We  also  found  no 
evidence  that  the  government  of  Korea 
has  a  wage  control  system  under  which 
Dongjin  or  POSCO  must  operate. 

E.  Joint  Facilities  for  Industrial 
Complexes  Scheme 

Petitioners  in  the  OCTG  investigation 
alleged  in  their  August  20  submission 
that  the  government  of  Korea  was 
providing  funding  for  joint  facilities  in 
industrial  complexes,  and  that  the  steel 
industry  was  one  of  the  industries 
targeted  for  such  funding.  In  1981  such  a 
program  was  discussed  between  the 
Federation  of  Small  and  Medium 
Industry  Cooperatives  and  the 
government  of  Korea.  The  project  was  to 
be  located  near  Kimpo  Airport  in  Seoul. 
However,  in  January  1982  the  proposed 
project  was  cancelled  due  to  lack  of 
funding. 

F.  Equipment  Funds  for  Export  Strategy 
Industries  and  Funding  for 
Industrialization  of  New  Technology 

The  Ministry  of  Trade  and  Industry 
(MTI)  is  presently  studying  proposals 
concerning  these  two  projects  but  there 
has  been  no  final  decision  on  whether  to 
set  them  up.  The  Korea  Development 
Bank  has  received  a  loan  from  the  Asian 
Development  Bank  to  fund  one  of  the 
programs.  However,  we  verified  that  the 


only  industries  eligible  to  receive  loans 
from  this  fund  are  companies  producing 
machines  and  machine  parts. 

G.  Assistance  for  Trading  Companies 

Petitioners  in  the  OCTG  investigation 
alleged  that  the  government  of  Korea 
provided  benefits  to  trading  companies 
by  allowing  them  to  increase  their 
foreign  exchange  holdings  and  by 
allowing  them  to  increase  their  reserve 
funds  to  cover  export  losses  in  foreign 
markets.  With  regard  to  the  first 
allegation,  trading  companies  are 
authorized  to  maintain  foreign  currency 
accounts  of  over  $300,000.  However,  we 
found  no  evidence  that  other  companies 
are  limited  in  their  foreign  exchange 
holdings  or  any  other  evidence  to 
suggest  that  this  allowance  for  foreign 
exchange  holding  provides  a 
countervailable  benefit  to  trading 
companies.  Regarding  the  allegation  on 
export  reserves,  we  verified  at  the 
trading  companies  that  there  are  no 
special  provisions  allowing  them  to 
claim  additional  export  loss  reserves. 
Even  if  there  were  such  provisions,  we 
have  verified  all  the  outstanding  export 
reserves  held  by  the  trading  companies. 

H.  Import  Duty  Reductions  or 
Exemptions  for  Raw  Materials 

Petitioner  alleged  that  producers  and 
exporters  of  shapes  and  sheet  receive 
reductions  or  exemptions  of  import 
duties  on  iron  ore  and  coking  coal.  The 
1983  Tariff  Schedules  of  Korea  show 
that  imports  of  iron  ore  and  coking  coal 
were  not  subject  to  any  import  duties. 
Therefore,  we  determine  that  there  was 
no  program  providing  a  reduction  or 
exemption  of  import  duties  on  iron  ore 
and  coal  that  provides  countervailable 
benefits  to  shapes  and  sheet  producers 
or  exporters  during  the  period  for  which 
we  are  measuring  subsidization. 

I.  Coal  Import  Funds 

Petitioner  alleged  that  the  government     , 
of  Korea  subsidizes  the  importation  of 
coal  through  a  specific  fund  for  that 
purpose.  We  found  that  there  are  no 
coal  import  funds  or  programs  that  [  f^ 

relate  to  the  importation  of  coking  coal       * 
used  to  produce  steel.  Furthermore, 
respondents  indicate  that  all  imported 
coking  coal  is  purchased  on  a 
commercial  basis  and  that  world  market 
prices  are  paid.  Therefore,  we  determine 
that  there  is  no  coal  import  fund  or 
program  that  provides  counter\'ailable 
benefits  to  shapes  and  sheet  producers. 

Petitioner's  Comments 

Comment  1:  Petitioner  argues  that  the 
commercial  bank  interest  rate,  which 
was  averaged  with  other  rates  to 
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the  benchmark,  is  not  a  free 
■arket  rate  and.  therefore,  shoold  not 
have  been  used  in  flctermining  a 
benchmark.  In  support  of  this 
contention,  petitioner  cites  Department 
praclice  as  reflected  m  prior 
proceedings  and  in  the  Subsidies 
Appendix  where  "commerciar  interest 
rates  were  used  as  benchmarks  or 
where  narket-deteroiined  prices  were 
sougbL 

DOC  Position:  Petitioner  is  reading 
our  prior  determinations  and  the 
Subsidies  Appendix  too  narrowly.  For 
example,  in  seeking  a  "commercial" 
beachmark  interest  rate,  we  are  seeking 
the  alternative  financing  that  is 
available  to  the  firm  in  the  leading 
marketplace  of  that  country.  We  are 
asking  if  the  interest  rate  paid  on  the 
allegedly  preferential  loan  is  leas  than 
what  the  average  fim  in  that  country 
would  otherwise  be  paying.  Similarly,  in 
looking  to  market  prices,  we  are  seeking 
the  prices  that  exist  in  that  country's 
marketplace. 

Typically,  the  marketplace  is  not  the 
perfectly  competitive  market  envisaged 
by  economists.  Instead,  it  is  the 
commercial  environment  facing  the  firm. 
The  Commercial  environment  facing  the 
firm.  The  commercial  environment 
includes  any  distortions  to  relathre 
prices  that  arise  from  government 
actions  such  as  government  regulation 
of  the  banking  system,  tax  systems, 
customs  duties  or  mim'mum  wage  laws. 
So  long  as  profit-maximizing  firms 
compete  vm'thin  that  system,  a 
marketplace  exists  and  our  benchmarks 
for  identifying  and  valuing  subsidies  are 
prices  in  that  marketplace. 

Comment  2:  Petitioner  argues  that  the 
benchmark  interest  rate  used  in  the 
Departmenfs  preliminary  determination, 
a  weighted  average  of  the  interest  rates 
charged  by  all  sources  of  short-term 
commercial  fmandng  in  Korea,  does  not 
reflect  what  a  company  wouki  pay  a 
normal  commercial  lender  and  is  thus 
DRonsistent  with  the  princfples 
enonciated  by  the  Department  for 
quantifying  subsidies.  Petitioner  further 
argues  that  W  fs  the  curb  market's 
unregnlated  interest  rate  which  reflects 
the  real  cost  of  credit  in  Korea,  mtA  thns. 
pursuant  to  tfie  princfpfes  eiranciated  in 
the  Department's  Subsidies  Appendix, 
the  ciirb  market  irrterest  rate  should  be 
Bsed  as  the  benchmark  interest  rate  in 
this  case. 

DOC  Position:  TTie  Department 
beBeves  that  the  correct  benchmark  lor 
short-tem  lending  normally  is  the  most 
comparable,  predominant  form  of  siMrt- 
term  financing  in  the  country  under 
iuvvsligalioa.  However,  as  explained  kx 
the  section  of  the  notice  oii  "Short-Te 
Export  Ffnaacing  Under  the  Export 


Financing  Regulations'*,  the  Department 
has  found  an  incentive  for  banks  to  lend 
for  export  transactions  at  the  expense  of 
domestic  financing.  Using  best 
information  available,  the  Department 
has  measured  this  preference  for  exp>ort 
lending  by  comparing  the  cost  of  export 
loans  with  the  weighted-average  cost  of 
all  forms  of  short-term  domestic 
financing. 

In  the  case  of  long-term  loans,  the 
Department  has  followed  its  standard 
practice  of  comparing  the  terms  of  loans 
under  examination  with  the  terms  of 
comparable  commercial  long-term  loans 
fsee  the  section  of  the  notice  on 
"Medium-  and  Long-Term  Credit").  In 
reaching  these  determinations,  we 
believe  we  have  been  faithful  to  the 
principles  enunciated  in  our 
Subsidiaries  Appendix. 

Comment  3:  Petitioner  contends  that, 
assuming  arguendo,  the  wei^ted- 
average  benchmark  is  the  correct 
benchmark,  the  Department's  weighted- 
average  benchmark  understates  the 
proportional  size  of  the  curb  market  and 
overstates  the  proportional  size  of  bank 
credit  as  sources  of  domestic  credit. 
DOC  Position:  As  explained  in  the 
section  of  the  notice  on  "Short-term 
Export  Financing  Under  the  Export 
Finandng  Regulations,"  we  are  using  a 
weighted-average  of  short-term 
domestic  financing  costs  in  order  to 
quantify  the  banking  system's 
preference  for  export  loans.  This 
weighted-average  credit  pool 'comprises 
short-term  domestic  bank  credit, 
investment  and  finance  company  credit, 
commercial  paper,  and  the  curb  market. 
Our  weights  are  based  on  the  most 
reHaWe  data  entered  in  tfie  record  of 
this  nnrcstigation.  ftrcluding  the  Bank  of 
Korea's  Monthly  Statistical  Bulletin,  the 
Federation  of  Korean  Industries' 
biamnial  surveys  of  corporate  financing, 
and  the  Korea  Chamber  of  Commerce's 
annual  siirvey  of  the  curb  market. 

Comment  4:  Petitioner  contends  that 
exporters  and/or  steel  producers  of 
shapes  and  sheet  benefit  from  a  lower 
effective  interest  rate  on  domestic  bank 
loans  becaose  they,  unlflte  other 
borrowers,  are  not  subject  to 
compensating  balance  reqmrements. 

DOC  Position:  Bank  of  Korea 
regulations  specifically  prohibit 
domestic  bai}ks  from  requiring 
compensating  balances.  During 
verification,  we  found  no  evidence  that 
domestic  banks  require  compemating 
balances  or  other  borrowers,  while  not 
reqoiring  them  of  exporters  and/or  steel 
pf  uuucei  s. 

Comment  &•  Petitioner  argues  that  the 
Korean  government  allocates  the 
heavily  subei<fized  credit  of  the  "tightfy 
gowenunenf  controiled-banking  system" 


to  select  priority,  export  industries.  AH 
others  must  rely  on  the  curb  market  for 
funds.  Commercial  bank  loans  have 
especially  focused  on  the  Korean  steel 
industry,  and  loan  decisions  are  based 
on  pohtical,  not  creditworthiness 
considerations.  \J£.  Steel  contends  that 
commercial  bank  loans  were  not 
generally  available  either  prior  to  or 
during  19B3-19B4. 

DOC  Position:  For  an  explanation  of 
our  treatment  of  mediusa-  and  long-term 
loans,  see  the  section  of  this  notice 
entitled  "Medium-  and  Long-term 
Credit". 

Comment  &  Petitioner  contends  that 
the  National  Investment  Fund  (NIF) 
provides  preferential  loans  to  producers 
of  shapes  and  sheet. 

DOC  Position:  We  have  fcnuid  that 
NIF  loans  do  not  constitute  subsidies 
during  the  period  for  which  we  are 
measuring  subsidization  (see  the  section 
of  this  notice  enti'tled  "Medium-  and 
Long-Term  CredifH. 

Comment  7:  Petitioner  contends  that 
the  NIF  provided  loans  to  producers  of 
shapes  and  sheet  at  interest  rates  below 
those  paid  on  NIF  deposits.  This 
differential  in  the  cost  of  their  fimds  and 
the  retem  on  their  fnnds  was  assumed 
by  the  government,  and  constitutes  an 
additional  subsidy  to  prodtocers  of 
shapes  and  sheet. 

DOC  Position:  During  the  period  for 
which  we  are  measuring  subsidization, 
interest  rates  on  long-term  variable-rate 
NIF  loans  outstandiqg  were  not  below 
interest  rates  on  long-term  variable-rate 
NIF  deposits  outstanding.  Therefore,  no 
government  assumption  of  interest 
charges  is  indicated  during  the  period 
for  which  we  are  measuring 
subsidization. 

Comment  8:  Petitioner  ai^es  that 
Korean  Development  Bank  [KDS\  loans 
are  not  generally  available  and  should 
therefore  be  countervailed. 

DOC  Position:  We  have  found  that 
KDB  loans  do  not  constitute  subsidies 
during  the  period  for  which  we  are 
measuring  subsidization  (see  the  section 
of  this  notice  entitled  "Medium-  and 
Long-Term  Credit'^. 

Comment  9:  Petitioner  alleges  that  the 
Export-Import  Bank  of  Korea 
(Eximbank)  has  provided  loans  for 
POSCO's  coking  coal  development 
projects  abroad — projects  which 
provided  the  coking  coal  input  for  steel 
production.  Given  the  "government 
compensation  for  interest  losses"  of  the 
Eximbank,  these  loans  are  undoubtedly 
highly  preferential. 

DOC  Position:  We  determine  that 
Eximbank  loans  are  not  Rmfted  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  Because  this 
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criterion  for  a  domestic  subsidy  is  not 
met,  we  determine  that  Eximbank  loans 
do  not  confer  benefits  which  cmatitute 
subsidies. 

Comment  10:  Petitioner  argues  that  a 
3.5  percent  loan  to  POSCO,  given  by  the 
Korean  government  with  funds  obtained 
from  the  Japanese  government,  is  a 
coontervailable  subsidy. 

DOC  Position:  We  did  not  initiate  an 
investigation  of  this  loan.  This  loan  was 
examined  in  the  1982  investigation  of 
certain  steel  products  from  Korea  (see 
"Final  Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
From  the  Repubbc  of  Korea, "  47  FR 
57535),  and  found  not  to  be 
conntervailable.  After  examining  the 
information  submitted  by  petitioner  in 
these  investigations,  and  the  record  of 
the  1962  case,  we  determined  that  no 
new  information  had  been  presented, 
merely  a  restatement  of  the  existing 
evidence  which  we  had  used  to 
determine  that  the  3.5  percent  loan  did 
not  confer  a  subsidy  upon  POSCO. 

Comment  11:  Petitioner  argues  that 
the  respondent's  non-responsiveness  to 
questions  in  the  Department's 
questionnaire  conceming  both 
commercial  banks  and  NIF  dictates  that 
the  Department  make  all  inferences 
against  respondents. 

DOC  Position:  We  have  found 
respondents  responsive  to  our  requests 
for  information  throughout  this 
investigation  considering  the  time 
constraints  under  which  all  parties  were 
operating.  Furthermore,  we  obtained 
information  on  the  commercial  banks 
and  NIF  during  our  verification  and 
petitioner  was  given  an  opportunity  to 
comment  on  the  reports  of  our 
verification  which  discuss  commercial 
banks  and  the  NIF  in  detail. 

Comment  12:  Petitioner  contends  that 
iCorean  producers  of  shapes  and  sheet 
benefit  from  government  loan 
guarantees.  In  particular,  petitioner 
argues  that  industry-specific, 
government  loan  guarantees  permitted 
POSCO  to  borrow  funds  in  the  European 
bond  market  at  lower  rates  than  would 
be  possible  without  government 
guarantees. 

DOC  Position:  In  the  course  of  our 
investigations,  we  determined  that  loan 
guarantees  from  both  government- 
owned  and  privately-owned  financial 
institutions  are  a  standard  commercial 
practice  in  Korea.  The  Bankers' 
Association  sets  the  guarantee  fees,  and 
all  Korean  banking  institutions  charge 
those  fees.  The  fee  structure  for  loan 
guarantees  does  not  differentiate  by 
industry  or  class  of  transaction  [i.e., 
export  or  domestic].  It  does  distinguish 
between  won  and  foreign  currency 
loans.  As  explained  at  verification  by 


both  foreign  and  Korean  bankers, 
foreign  banks,  unHke  Korean  banks, 
cannot  require  collateral  on  tfteir  loans. 
Thus,  foreign  bankers  generally  require 
a  loan  guarantee.  Korean  banks  usually 
require  guarantees  when  a  company  has 
no  unpledged  collateral.  We  found  that 
the  steel  companies  producing  the 
products  under  investigations  paid  the 
fees  specified  by  the  Bankers' 
Association  for  those  guarantees  that 
they  had  on  their  domestic  and  foreign 
currency  loans.  Thus,  we  do  not 
consider  that  these  guarantees  are  on 
terms  inconsistent  with  commercial 
considerations. 

Comment  13:  Petitioner  contends  that 
the  Department's  verification  reports 
indicate  that  preferential  port  charges 
for  exports  exist  in  Korea,  based  on  the 
per  ton  differential  in  port  charges  for 
exporting,  importing  and  domestic 
shipping. 

DOC  Position:  The  Korea  Maritime 
and  Port  Administrative  (KMPA] 
establishes  the  rates  for  port  charges. 
Rates  vary  according  to  port  and  also  to 
the  type  of  port  activity.  Port  charges  are 
higher  for  importers  than  for  exporters; 
however,  the  charges  for  domestic 
shipping  are  the  lowest.  For  the  port  at 
Pusan  the  rate  is  22  cents  a  ton  for 
exporting,  37  cents  a  ton  for  importing, 
and  68  won  a  ton  for  shipping  to  another 
Korean  port.  The  rate  of  68  won  for 
domestic  shipping  ia  nuch  lower  than 
the  22  cents  a  ton  rate  charged  to 
exporters.  Since  an  exporting  activity  is 
not  favored  over  a  domestic  activity,  we 
find  no  countervailable  benefit  being 
provided  to  producers  or  cxp<Mlers  of 
shapes  and  sheet. 

Comment  14:  Petitioner  notes  that  the 
Department's  verification  report  on 
Dong^  indicates  that  opening  charges 
on  letters  of  credit  lor  Ifians  for 
purchasing  foreign  raw  materials  for 
domestic  use  are  higher  than  for  loans 
purchasing  foreign  raw  materials  for 
export  use.  They  ctmsider  this  to  be  an 
export  subsidy. 

DOC  Position:  As  discussed  in  the 
section  of  the  notice  on  "Short-term 
Export  Fmancing  Under  the  Export 
Financing  Regulations,"  we  consider 
that  the  fee  structure,  which  specifies 
lower  charges  for  opening  those  letters 
of  credit  used  to  purchase  imports  of 
raw  materials  used  in  export  production, 
is  a  manifestation  of  the  preference  built 
into  the  government's  rediscount 
mechanism  on  short-term  export  loans. 
We  consider  that  we  have  captured  any 
benefit  from  this  fee  structure  in  our 
comparison  of  the  weighted-average 
interest  rate  on  short-term  domestic 
loans  with  the  10  percent  interest  rate 
on  short-term  export  loans. 


Comment  15:  Petitioner  contends  that 
Pohang  Iron  and  Srteel  Company's 
(POSCO)  equity  infusions  into  Dong]in 
are  a  conntervailable  subsidy  because 
no  private  investor  would  have  been 
willing  to  invest  in  Dong/in. 

DOC  Position:  Our  determination  with 
respect  to  the  formation  of,  and  equity 
investment  in,  Dongjin  is  set  forth  in  the 
section  entitled  "Equity  Infusions  into 
Dongjin." 

Comment  16:  Petitioner  claims  that 
suppliers  of  iron  ore  to  domestic  steel 
mills  receive  subsidies  in  the  form  of 
highly  preferential  export  financing  and 
exemption  from  value-added  tax. 
Because  these  subsidies  are  available  to 
every  supplier  of  iron  ^e,  economic 
forces  cause  the  iron  ore  producers  to 
pass  subsidies  through  to  the 
purchasers,  [i.e.  steel  producers). 

DOC  Position:  We  have  found  that 
POSCO  does  not  receive  a  competitive 
benefit  from  its  purchases  of  domestic 
iron  ore.  Our  determination  is  in 
accordance  with  section  613  of  the 
Trade  and  Tariff  Act  of  1984.  With 
respect  to  the  exemption  of  VAT  on  its 
domestic  iron  ore  purchases,  the 
evidence  on  the  record  indicates  that 
POSCO  does  pay  VAT  on  its  domestic 
iron  ore  purchases. 

Comment  17:  Petitioner  argues  that 
because  tariff  redactions  on  plant  and 
equipment  are  treated  as  grants,  the 
DOC  should  consider  the  extent  to 
which  producers  of  the  products  under 
investigation  benefited  from  tariff 
reductions  over  the  last  15  years. 

DOC  Position:  We  have  employed  our 
standard  grant  metbodology  %irith 
respect  for  both  tariff  reductions  and 
port  charges.  In  any  given  year  when  the 
sum  of  the  grants  received  was  greater 
than  0.5  percent  of  total  sales,  we 
allocated  the  grants  over  15  years  to 
determine  the  amount  of  the  benefit 
accruing  to  the  year  for  which  we  are 
measuring  subsidization. 

Comment  18:  Petitioner  argues  that 
government  equity  infusions  into 
POSCO  between  1978  and  1960  as  well 
as  other  equity  infusions  from  1973  to 
the  present  were  inconsistent  with 
commercial  considerations.  In  support  of 
this  argument,  petitioner  cites  the 
following  factors:  (1)  Inadequate  rate  of 
return  on  equity,  (2)  unfavorable 
economic  environment,  and  (3)  lack  of 
dividend  payments  by  POSCO. 

DOC  Position:  In  order  to  determine 
whether  government  equity  infusions 
are  inconsistent  with  commercial 
considerations,  we  analyze  the 
company's  operations  to  determine  the 
potential  of  the  company  to  yield  an 
adequate  rate  of  return  to  an  investor. 
Consistent  with  the  Subsidies  Appendix. 
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many  factors  are  considered  in  this 
analysis,  including  those  cited  by  the 
petitioner.  However,  other  factors,  such 
as  management,  market  growth, 
availability  of  production  inputs  and 
critical  financial  indicators  (i.e.,  cash 
flow,  return  from  operations)  also  are 
taken  into  consideration. 

After  considering  all  pertinent  factors 
relevant  to  each  year  from  1969  through 
1983,  including  rate  of  return  on  equity, 
economic  environment,  domestic  and 
export  markets  and  the  ability  to  pay 
dividends,  we  concluded  that  the 
government's  equity  infusions  into 
POSCO  were  inconsistent  with 
commercial  considerations  from  1978 
through  1980. 

Comment  19:  Petitioner  states  that  it  is 
their  understanding  that  POSCO 
strongly  objected  to  becoming  a  public 
corporation  because  it  did  not  wish  to 
pay  dividends.  Petitioner  argues  that 
POSCO's  non-payment  of  dividends 
supports  petitioner's  position  that 
POSCO  is  unequityworthy. 

DOC  Position:  The  Department's 
analysis  indicated  that,  in  most  years, 
POSCO's  cash  position  was  sufficient  to 
pay  dividends.  Since  POSCO  was  not  a 
public  corporation  attempting  to  attract 
equity  funds  in  the  pubHc  market,  and 
therefore  was  not  required  to  pay 
dividends,  the  use  of  internally 
generated  funds  by  POSCO  for 
expansion  purposes  was  a  business 
decision  that  can  be  considered  a 
normal  commercial  practice. 

Comment  20:  Petitioner  claims  that 
studies  conducted  in  1969  and  1971 
should  not  be  used  to  determine  the 
equityworthiness  of  POSCO  in  1973  and 
1974;  rather,  the  most  recent  experience 
should  be  used  for  the  determination. 

DOC  Position:  We  analyzed  the  most 
recent  feasibility  studies  if  available,  as 
well  as  POSCO's  Bnancial  position  and 
other  relevant  factors  in  our 
determination  of  equityworthiness  in 
1973  and  1974.  We  agree  that  studies 
conducted  in  1969  and  1971  would 
generally  not  include  information 
pertinent  to  a  1973  and  1974 
determination. 

Comment  21:  Petitioner  claims  that 
technological  efficiency  does  not 
necessarily  mean  economic  efHciency, 
and  thus  should  not  be  a  major  factor  in 
our  equityworthiness  determination. 

DOC  Position:  While  technological 
efficiency  clearly  has  a  bearing  on  the 
company's  ability  to  produce,  efficient 
production  is  not  the  only  factor  which 
influences  the  financial  return  to  the 
investor. 

Comment  22:  As  argued  previously, 
petitioner  claims  that,  before  DOC  can 
determine  whether  goverrmient  equity 
infusions  are  counteravailable,  it  must 


subtract  out  other  domestic  government 
subsidies  h^m  the  firm's  reported  profits 
(losses]  to  determine  a  firm's  true 
profitability. 

DOC  Position:  We  have  maintained 
consistently  that  the  Department  should 
use  the  same  basis  as  a  private  investor 
to  determine  equityworthiness.  When 
deciding  to  invest,  a  private  investor 
will  assess  the  financial  position  of  the 
firm  at  that  point  in  time  (see  the 
Subsidies  Appendix,  49  FR  18006). 

We  use  the  actual  experience  of  the 
company  as  presented  by  generally 
accepted  accounting  principles  in  the 
country  in  which  the  company  is  located 
for  determining  the  equityworthiness  of 
the  company.  This  provides  a  consistent 
standard  for  comparison  to  other 
companies  which  are  conducting 
business  in  that  country. 

We  already  account  for  subsidies, 
other  than  equity,  which  the  company 
received  from  the  government  by  using 
methodologies  specifically  designed  by 
the  Department  to  calculate  the  benefit 
from  these  subsidies.  If  we 
countervailed  these  subsidies  again 
when  measuring  the  benefits  to  the 
company  from  the  equity  investment  by 
the  government,  we  would  be  double 
counting. 

Comment  23:  The  petitioner  claims 
that  the  Department  should  amend  its 
methodology  for  quantifying  the  subsidy 
from  government  equity  infusions  by 
considering  the  riskiness  of  the 
investment  in  POSCO  and  comparing  its 
rate  of  return  on  equity  to  a  similarly 
risky  investment.  Consequently,  the 
comparison  should  not  be  made  to  the 
average  rate  of  return  on  equity,  but  to  a 
rate  of  retxim  on  equity  which  includes  a 
risk  premium. 

DOC  Position:  A  company  is 
considered  to  be  equityworthy  when  it 
indicates  the  ability  to  generate  a 
reasonable  rate  of  return  within  a 
reasonable  time  period.  We  define  this 
rate  as  the  national  average  rate  of 
return  on  equity.  If  the  Department 
decides  that  a  company  is 
unequityworthy  (i.e.,  not  likely  to  yield 
this  average  rate),  then  we  find  the 
equity  infusion  to  be  inconsistent  with 
commercial  considerations.  This  is  not 
equivalent  to  saying  that  the  investment 
is  risky.  Nor  would  we  have  any 
reasonable  basis  for  determining  the 
degree  of  risk  involved  in  an  investment. 
Moreover,  if  we  chose  to  view  such  an 
investment  as  a  "risky  investment",  we 
would  have  to  reformulate  our 
equityworthiness  analysis  because 
investors  willing  to  bear  a  higher  risk 
would  evaluate  these  financial  criteria 
differently.  Therefore,  in  valuing  the 
benefit  from  equity  infusions  that  are 
found  to  be  inconsistent  with 


commercial  consideration,  we  compare 
the  rate  of  return  of  the  firm  under 
investigation  to  the  national  average 
rate  of  return  on  equity,  and  do  not  add 
a  risk  premium. 

Respondents;  Comments 

Comment  1:  Responders  argue  that  the 
Department  was  incorrect  in  not  using 
the  interest  rate  for  short-term 
borrowings  from  commercial  banks  as 
the  most  appropriate  national  average 
commercial  method  of  short-term 
financing.  Bill  discounts,  overdrafts,  and 
general  term  loans  are  the  domestic 
equivalents  of  short-term  export 
financing,  and  are  the  alternative 
financing  to  export  loans.  Department 
precedent  has  always  been  to  select  the 
most  comparable  and  commonly  used 
alternative  source  of  financing  in  a  given 
country. 

DOC  Position:  We  agree  that  the 
correct  benchmark  for  short-term 
lending  normally  is  the  most 
comparable,  predominant  form  of  short- 
term  financing  in  the  country  under 
investigation.  However,  as  explained  in 
the  section  of  the  notice  on  "Short-Term 
Export  Financing  Under  the  Export 
Financing  Regulations",  the  Department 
has  found  an  incentive  for  banks  to  lend 
for  export  transactions  at  the  expense  of 
domestic  financing.  Using  best 
information  available,  the  Department 
has  measured  this  preference  for  export 
lending  by  comparing  the  cost  of  export 
loans  with  the  weighted-average  cost  of 
all  forms  of  short-term  domestic 
financing. 

Comment  2:  Respondents  contend  that 
the  Department  was  incorrect  in 
determining  that  long-term  loans 
provided  by  the  National  Investment 
Fund  (NIF)  constiti/te  export  subsidies. 
NIF  loans  are  in  no  way  contingent  on 
export  performance.  Respondents 
further  contend  that  NIF  loans  are  also 
not  domestic  subsidies  because  they  are 
generally  available.  In  any  case,  given 
the  Department's  methodology  for 
evaluating  long-term  variable  rate  loans, 
no  new  NIF  loans  or  NIF  loans 
outstanding  have  been  at  preferential 
interest  rates  since  NIF  rates  were 
equalized  with  the  commercial  bill 
discount  rate  in  late  1981. 

DOC  Position:  We  agree  that  NIF 
loans  do  not  constitute  an  export 
subsidy.  We  have  also  found  that  they 
do  not  constitute  a  domestic  subsidy 
because  interest  rates  on  NIF  loans 
during  the  period  under  investigation 
were  not  on  terms  inconsistent  with 
commercial  considerations.  The  correct 
long-term  benchmark  rate,  however,  is 
not  that  which  exists  on  short-term 
commercial  bills:  rather,  it  is  the  rate  on 
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comperable  comnf>ercial  kmg-tenn 
borrowing.  This  is  the  bendniark  we 
used  in  determining  that  NIF  loans  did 
not  constitute  subsidies. 

Comment  3:  Respondents  note  in  their 
comments  on  the  Government 
Verification  Report  that,  in  the  Ministry 
of  Trade  and  Industry's  requirements 
submission  for  NIF  loans,  a  number  of 
different  companies  from  industries 
other  than  steel  are  listed  and  that  not 
only  steel  companies  were  specifically 
listed. 

DOC  Position.  We  agree  that 
companies  from  other  industries  were 
listed  in  the  submissions. 

Comment  4:  Respondents  argue  in 
their  comments  on  the  Dongjin 
Verification  Report  that  the  sale  of 
assets  by  the  banks  to  POSCO  was 
incorrectly  characterized  as  a  loan. 
They  argue  that  the  transaction  between 
POSCO  and  the  banks  is  a  purchase 
contract  between  the  owners  of  the 
assets  (the  banks)  and  the  purchaser 
(POSCO). 

DOC  Position.  Our  determination  with 
respect  to  this  transaciion  is  set  forth  in 
the  section  of  the  notice  on  "Equity 
Infusions  in  Dongjin." 

Comment  5:  Respondents  not  in  their 
comments  on  the  Dongjin  Verification 
Report,  that  the  charges  paid  for  opening 
letters  of  credit  are  unrelated  to  the 
short-term  loans  themselves. 

DOC  Position.  We  believe  that  we 
have  captured  any  benefit  to  short-term 
export  loans  provided  by  this  fee 
structure  in  our  calculation  of  the 
subsidy  on  the  short-term  export  loans. 
For  further  discussion  of  this  issue,  see 
our  response  to  petitioner's  Comment  14. 

Comment  6:  Respondents  argue  in 
their  comments  on  the  Government 
Verification  Report  that  the  central  bank 
rediscount  mechanism  was  established 
to  ensure  that  financing  reached  the 
productive  sector  of  the  economy  by 
tying  the  financing  to  commodities  and 
transactions,  and  the  volume  of 
domestic  financing  under  this 
n:echanism  far  exceeds  export  financing 
if  overdrafts  and  general  term  loans  are 
included.  They  also  argue  that  because 
domeslic  commercial  bills  finance  100 
percent  of  the  bills,  value,  while  export 
loans  are  eligible  for  only  80  percent,  the 
rediscount  mechanism  does  not  alter  the 
value  of  financing  reaching  the 
borrower. 

DOC  Position:  We  disagree.  In  1983. 
the  volume  of  short-term  domestic 
financing  ehgible  for  rediscount  at  the 
Bank  of  Korea  was  less  than  the  volume 
of  short-term  export  financing  eligible 
for  rediscount  at  the  Bank  of  Korea.  We 
believe  this  is  a  manifestation  of  the 
preference  for  export  financing  over 
domestic  financing  Although  a  large 


company's  domestic  transactions  are 
eligible  for  financing  equal  to  100 
percent  of  trcnsactioo  ralac,  the  bank 
which  provides  tins  financing  May  only 
rediscoimt  30  percent  of  that  100  percent 
at  the  Bank  of  Korea.  At  the  same  time, 
although  all  firms,  export  transactions 
are  only  eligible  for  financing  equal  to  80 
percent  of  transaction  vahie,  the  bank 
which  provides  this  financing  can 
redisconnt  70  f>ercent  of  the  80  percent 
at  the  Bank  of  Korea.  Thos,  the  Bank  of 
Korea  supplies  credit  which  covers  only 
30  percent  of  the  vahje  of  a  domestic 
transaction  as  compared  to  56  percent  of 
the  value  of  an  export  transaction. 

This  preference  for  export  credit  is  a 
subsidy,  and  we  have  countervailed  it 
(see  the  section  of  this  notice  entitled 
"Short-term  Export  Financing  Under  the 
Export  Financing  Regulatiorw.") 

Comment  7:  Respondents  contend  that 
tariff  reductions  on  plant  and  equipment 
are  generally  availaUe.  They  claim  that 
DOC  has  sufficient  evidence,  obtained 
at  verification,  to  find  that  tariff 
reductions  on  imported  equipment  are 
available  to  a  large  number  of  industries 
and,  thus,  are  generally  available. 

DOC  Position:  We  determined  that 
tariff  reductions  on  plant  and 
equipment,  unlike  import  duty  deferrals 
on  plant  and  equipment,  confer  benefits 
which  constitute  subsidies  because  this 
program  operates  to  provide  higher  tariff 
reductions  to  certain  enterprises  within 
the  industries  designated  as  eligible  for 
tariff  reductions.  Thus,  the  benefit 
equals  the  differential  between  the 
higher  tariff  reductions  for  certain 
enterprises  and  the  tariff  reduction 
allowed  for  all  the  other  designated 
industries. 

Comment  &■  Respondents  argue  that 
DOC  should  calcxilate  company- 
specified  rates  for  cold-roHed  carbon 
steel  flat-rolled  products. 

DOC  Position:  It  is  the  Departmpnt's 
policy  to  issue  country-wide  rates  unless 
separate  enterprises  have  received 
sij^nificantly  different  benefits.  In  this 
case,  although  one  producer  under 
investigation  receives  benefits  under  all 
six  programs  found  to  confer  subsidies, 
while  the  other  producers  and  exporters 
receive  benefits  under  only  two  of  the 
programs,  the  level  of  benefits  received 
is  not  significantly  different  Thus,  we 
do  not  believe  that  company-sjjecific 
rates  are  appropriate. 

Comments  9:  Respondent  claims  that 
the  Department  erred  in  its  preliminary 
determination  by  using  U.S.  "generally 
accepted  accounting  principles"  instead 
of  Korean  "generally  accepted 
accounting  principles"  to  review  the 
financial  results  of  POSCO.  Respondent 
contends  that  the  Department  must  view 
the  equityworthiness  ot  the  company  in 


the  conntry  where  it  is  located. 
SpecificaHy,  respondent  claims  that  in 
conducting  the  eqeityworthiness 
analysis,  the  Department  shook)  apply 
Korean  accounting  prir>ciples  pertaining 
to  tiivealized  exchange  gains  and  kwses 
which  permit  amortixation  of  such  gains 
and  losses  over  a  five  year  period,  end 
should  not  apply  U.S.  principles  to 
exchange  gains  and  losses. 

DOC  Position-.  We  did  not  nse  U.S. 
accounting  principles  to  restate 
POSCO's  financial  statements  which 
were  used  as  a  basis  for  the  preliminary 
determination.  An  investor  would 
consider  many  factors  when  deciding  to 
invest  in  a  company.  One  of  these 
factors  is  the  impact  of  generally 
accepted  accounting  principles  on  the 
presentation  of  the  firm's  financial 
results.  Thus,  we  also  examined  the 
effects  of  these  accounting  principles  on 
PCffiCO's  financial  statements. 

When  analyzing  the  financial  results 
of  POSCO,  we  used  the  korean 
principles  which  permit  a  five-year 
period  of  amortization  for  unrealized 
exchange  gains  and  losses.  U.S. 
accounting  principles  would  require  all 
exchange  losses  to  be  expensed  in  the 
year  in  which  such  losses  were  incurred. 
However,  a  significant  number  of 
POSCO's  exchange  transactions  had  not 
been  amortized  over  a  five-year  period 
in  POSCO's  financial  statements.  An 
investor  reviewing  the  fiucincial  results 
of  POSCO  would  have  considered  the 
impact  from  these  exchange 
transactions  which  had  not  been 
amortized  over  five  years.  Thus,  the 
Department  also  considered  the  impact 
to  profits  and  to  other  financial  aspects 
of  the  company  from  such  transactions. 

Comment  10:  Respondent  argues  that 
the  Department  departed  from  its  prior 
determinatior\s  which  require  the  use  of 
the  accounting  practices  of  the  country 
of  the  company  under  investigation  to 
determine  the  equityworthiness  of  a 
company. 

DOC  Position:  We  did  not  depart  from 
our  prior  determinations.  We  used  the 
Korean  "generally  accepted  accounting 
principles"  when  reviewing  the  financial 
statements  of  POSCO,  and  we 
considered  ihe  impact  to  the  financial 
results  from  the  application  of  such 
principles. 

Comment  11:  Respondent  claims  that 
POSCO  is  a  sound  investment  if  viewed 
by  any  standard  because  of  its  efficient 
production  operations  and  its  ability  to 
service  it  debt  Also,  the  feasibility 
studies  presented  to  the  banks  for 
financing  POSCO's  expansions 
presented  positive  economic  projections. 

DOC  Position:  We  analyzed  many 
factors  for  the  equityworthiness 


47296 


federal  Register  /  Vol.  49.  No.  233  /  Monday.  Etecember  3.  1984  /  Notices 


determination,  two  of  which  were 
POSCO's  production  results  and  the 
effects  of  debt  leverge  on  its  operations. 
Additionally,  the  Department  reviewed 
the  feasibility  studies  and  compared  the 
projections  in  each  feasibility  study  with 
the  company's  on-going  Hnancial  results 
to  determine  the  impact  such  studies 
may  have  had  on  an  investment 
decision.  This  comparison  revealed  that 
the  actual  financial  results  were  not 
commensurate  with  the  financial 
projections  and.  therefore,  such  studies 
would  have  been  used  for  only  a  short 
period  of  time  as  a  basis  for  an 
investment  decision.  Furthermore,  the 
fact  that  the  company's  performance 
failed  to  meet  projections  would  have 
negatively  influenced  an  investor. 

Comment  by  Chaparral  Steel 
Company,  a  Party  to  the  Proceeding:  In 
addition  to  endorsing  the  comments 
filed  by  petitioner  in  these  proceedings. 
Chaparral  Steel  Company  also  filed  a 
separate  comment  pertaining  to  the 
production  of  carbon  steel  structural 
shapes. 

Comment  Chaparral  Steel  Company 
provided  raw  material,  transportation, 
comparative  labor  cost  data,  and  price 
information  to  suggest  that,  given  the 
Koreans'  cost  disadvantages  and  lower 
selling  prices  for  carbon  steel  structural 
shapes  in  the  United  States,  Korean 
shapes  producers  must  be  subsidized. 

DOC  Position:  Chaparral  did  not 
provide  any  detailed  evidence  or 
arguments  that  specific  government 
programs  exist  which  defray  the 
Koreans'  presumed  cost  disadvantage 
for  steel  production.  At  verification,  we 
found  that  Inchon  Iron  and  Steel 
Company,  the  only  shapes  producers  in 
these  investigations,  paid  all  duties  and 
shipping  costs  for  the  import  of  scrap 
iron  and  steel.  We  have  also  fully 
investigated  all  other  programs  alleged 
by  petitioner  to  be  subsidies.  Absent 
specific  charges  that  additional 
government  subsidies  exist  to  benefit 
Korean  producers  of  shapes,  we  cannot 
determine  that  carbon  steel  structural 
shapes  sold  in  the  United  States  are 
subsidized  to  any  degree  greater  than 
the  de  minimis  level  found  in  these 
determinations. 

Verification 

In  accordance  with  section  776(a]  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determinations. 
Commerce  officials  spent  from 
September  18  to  October  17  verifying  the 
information  submitted  by  the 
government  of  Korea  and  by  the 
companies  under  investigation,  and 
gathering  additional  information  to  be 
used  in  our  final  determinations.  During 
this  verification  we  followed  normal 


verification  procedures  including 
inspection  of  documents  and  ledgers, 
and  tracing  the  information  in  the 
responses  to  source  documents, 
accounting  ledgers,  and  to  financial 
statements. 

Suspension  of  Liquidadon 

In  accordance  with  section  703(d)  of 
the  Act,  on  September  18, 1984  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
cold-rolled  carbon  steel  fiat-rolled 
products  from  Korea  (49  FR  36538).  As  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  the  liquidation  of 
all  entries,  or  withdrawals  from 
warehouse,  for  consumption  of  this 
merchandise  will  continue  to  be 
suspended  and  the  Customs  Service 
shall  require  a  cash  deposit  or  bond  for 
each  such  entry  of  this  merchandise  in 
the  amount  of  3.60  percent  ad  valorem. 
This  suspension  will  remain  in  effect 
until  further  notice.  As  stated  above,  our 
final  determination  with  respect  to 
carbon  steel  structural  shapes  is 
negative;  therefore,  we  are  not  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  entries  of  carbon  steel 
structural  shapes.  ^ 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  the  investigation 
of  cold-rolled  carbon  steel  flat-rolled 
products.  We  will  allow  the  ITC  accesss 
to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  make  its  determination 
whether  imports  of  cold-rolled  carbon 
steel  flat-rolled  products  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry  within  45  days  of  the 
publication  of  this  notice. 

If  the  ITC  determines  that  material 
injury  or  the  threat  of  material  injury 
does  not  exist  with  respect  to  cold- 
rolled  carbon  steel  flat-rolled  products, 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  the  Customs 
Service  to  assess  countervailing  duties 
on  all  entries  of  cold-rolled  carbon  steel 


flat-rolled  products  from  Korea  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  suspension 
of  liquidation  date,  equal  to  the  net 
subsidy  amount  indicated  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

This  notice  is  published  pursuant  to 
section  705(d)  of  the  Act  (19  U.S.C. 
1671d(d)). 
William  T.  Aichsy. 

Acting  Assistant  Secretary  for  Trade 

Administration. 

November  26, 1984. 

|FR  Doc.  84-31524  Filed  11-30-M;  8:45  amj 
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National  Oceanic  and  Atmospheric 
Administration 

Receipt  of  Permit  Applications 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State  for 
foreign  vessels  to  fish  in  the  fishery 
conservation  zone  under  the  Magnuson 
Conservation  and  Management  Act 
(Magnuson  Act,  16  U.S.C.  1801  et  seq.). 

Send  comments  on  applications  to: 
Fees,  Permits,  and  Regulations  Division 
(F/M12),  National  Marine  Fisheries 
Service,  Department  of  Commerce. 
Washington  DC  20235 
or,  send  comments  to  the  Fishery 
Management  Councils]  which  review 
the  application(s),  as  specified  below: 
Douglas,  G.  Marshall,  Executive 
Director,  New  England  Fishery 
Management  Council,  Suntaug  Office 
Park,  5  Broadway  (Route  1),  Saugus 
MA  01906.  617-231-0422 
David  H.G.  Gould,  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  Southpark  Building,  Suit  306, 
1  South  Park  Circle.  Charieston.  SC 
29407.  803-571-4366 
Omar  Munoz-Roure,  Executive  Director, 
Caribbean  Fishery  Management 
Council,£anco  De  Ponce  Building, 
Suite  1108,  Hato  Rey,  PR  00918.  809- 
753-6910 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  Lincoln  Center,  Suite  881. 
5401  West  Kennedy  Blvd.,  Tampa,  FL 
33609.  813-228-2815 
Joseph  C.  Greenley,  Executive  Director, 
Pacific  Fishery  Management  Council, 
526  S.W,  Mill  Street,  Portland.  OR 
97201.  503-221-6352 
Jim  H.  Branson,  Executive  Director, 
North  Pacific  Fishery  Management 
Council,  411  W,  Fourth  Avenue,  Suit 
2D,  Anchorage,  AK  99510,  907-271- 
4064 
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Kitty  M.  Simonds.  Executive  Director 
Western  Pacific  Fishery  Management 
Council  1164  Bishop  Street.  Room  1608 
Honolulu.  Hawaii  98613.  808-523-1368 

For  further  information  contract 
Shirley  Whitted  or  John  D.  Kelly  (Fees, 
Permits,  and  Regulations  Division).  202- 
634-7432.  The  Magnuson  Act  also 
requires  the  Secretary  of  State  to 


publish  a  notice  of  receipt  of  all 
applications  for  such  permits 
summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service  under 
the  authority  granted  in  a  memorandum 
of  understanding  with  the  Department  of 
State  effective  November  29, 1983  issues 
the  notice  on  behalf  of  the  Secretary  of 
State. 


Individual  vessel  applications  for 
fishing  in  1985  have  been  received 
between  October  10, 1984  and 
November  29, 1984  from  the 
Govemment(8)  shown  below. 

Dated:  November  11. 1984. 
Roland  Finch, 

Director,  Office  of  Fisheries  Management 
National  Marine  Fisheries  service. 
miuua  cooE  ssio-2>-m  ton 
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Fi»h«rr  ced»«  and  dtsignation  o4  R*gio««J    Fishcrr  hUnaoMMnt   cauncila 

-♦..eh  r.«i«,  .p„uc..io«.  for  ind.vidu.i  *..h.r i,,^;tr;on::::v 

C00€   F1SM£RY  REGIONAL  FISHERY  m»*«EM£NT  COJNCIL 

AGS   ATLANTIC  BILLFISMES  AND  SHARKS  NEW  £NOU»«.  HI^TU^^TIC. 

SOUTH  ATLANTIC,  GOLF  OF  MEXICO. 
CARIBfiEAN 

BSA    BERING  SEA  AND  ALEUTI<*<  ISLANDS  NORTH  FACIFIC 

6R0UN0FISH  NOWTM  FMCIFIC 

GOft   GULF  OF  ALASKA  ^^^   ^,^,^ 

H^        NORT^iEST  ATLANTIC  OCEAN  ^  g^g^p^  HIOW»TLANTIC       « 

•OOTH  ATL/»n'IC.  GttCF  OF  MEXICO, 
CARIBBEAN 

Sm    SEAHO.*^  6R0O4J)FlSH  (PACIFIC  OCEAN).        UESTERN  PACIFIC 
SNA    SNAILS  (BERING  SEA> .  ,^^  ^,p,^ 

UOC    PACIFIC  6R0UNOFISH  -ATirir 

<MASHIN6T0N.  OREGON.  ANO  CALIFORNIA),        "»C"^«C 

•^S    FACIFIC  .ILLFISHES  ANO  SmRKS  WESTERN  PACIFIC   ' 

'lonil;/'*'  ""'""  '""'*"  "♦•»<>''••  o*  ♦'-.*«9  op,r„io«.  .ppn.d  for  .r.  .. 

ACTIVITY  COOC  FISHING  OPERATIONS 

' CATCHING.  PROCESSING.  ANO  OTHER  SUPPORT. 

' 'WCESSING  ANO  OTHER  SUPPORT,  ONLY. 

3 OTHER  SUPPORT  ONLY.  - 

* ...'JOINT  VENTURE*  IN  SUPPORT  OF  U.S.  VESSELS. 


NATION 

VESSEL  NMiE 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


ACTIVITY 


•••OOVE»t«NT  OF  THE   BERhM^ 

BODO  UHSE 

LARGE   STERN  TIMJLER 


EMi  WELK 

LARGE  STERN  TRMJLER 

MONS  HARCMJITZA 
LARGE  STERN  TRAWLER 

LUTTEN  KLEIN 
CAROO/TRANSPORT  VESSEL 

STUBNITZ 
FACTORY  SHIP 

•••GCWERKMENT  OF  ITALY 

ANTONICTTA  HAORE 
HEOIUI  BTEIM  TMWLER 

CARLO  01  FAZIO 

MEDIO*  STERN  TI**ILER 

CORRAOO  SECONOO 
LARGE  STERN  TIMULER 

OE  eiOSA  BIUSEPPC 
MEDIIM  STERN  TRAWLER 

OE   OIOSA   L. 

MEDIIM  STERN  TIMULER 

DE   SIOSA  T. 

MEDIUM  STERN  TMWLER 

GABRIELLA  C. 

MEDIW  8TEIM  TRAWLER 

MARIA  C. 

MEDIIH  STERN  TMMJLER 

MARIA  MICHELA 
MEOIIM  STERN  TRAWLER 

TONTINI  PESCA  OUARTO 
LARGE  STERN  T(M<LER 

TOKTINI  PESCA  TER20 
MEDIUM  STERN  TIMULER 

•••OOVERhTIENT  OF  JAPM4 


DEMOCRATIC  REPUBLIC 

eC-8S-0040 

80-65-0041 

8C-e3-O0S2 

6C-S»>002« 

6C-B5-0047 

IT-»S-«01t 

IT-B9-00IS 

IT-«9-0012 

IT-B5-0014 

IT-8S-0023 

IT-8S-0004 

IT-B9-0010 

IT-6S-«02i 

IT-eS-0024 

IT-SS-4003 

IT-tS-0002 


NUA 
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NATION 

VESSEL  NW« 
VESSEL  TYPE 


APPLICATION 
Nt^BER 


FISHERY 


I 
ACTIVITY 


NATION 

VESSEL  NM1E 
VESSEL  TYPE 


AKASHI  MARU  NO.  18 
PAIR  TRAklLER 

AKASHI  HARU  NO.  19 
PAIR  TRAWLER 

AKASHI  HARU  NO.  S> 
PAIR  TRAULER 

AKASHI  MARU  NO.  32 
PAIR  TRAklLER 

AKASHI  MARU  NO.  98 
PAIR  TRM4LER 

AKASHI  MARU  NO.  99 
PAIR  TRAWLER 

AKASHI  MARU  NO.  «3 
PAIR  TRAWLER 

AKASHI  HARU  NO.  4S 
PAIR  TRAWLER 

AKASHI  MARU  NO.  6* 
PAIR  TRAWLER 

AIWSHI  MARU  NO.  47 
PAIR  TRAWLER 

AKASHI  HARU  NO.  «8 
PAIR  TMWLER 

AKMSHI  MARU  NO.  «9 
PAIR  TRAWLER 

AMkSHI  MARU  NO.  71 
PAIR  TRAWLER 

AKASHI  MARU  NO.  72 
PAIR  TRAWLER 

AKASHI  HARU  NO.  73 
PAIR  TRAWLER 

AKASHI  HARU  NO.  73 
PAIR  TRAWLER 

AKASHI  MARU  NO.  7« 
PAIR  TRAWLER 

AIMSHI  MARU  NO.  77 


JA-8g-0178 

JA-89-li34 

JA-89-0142 

JA-83-0t43 

JA-89-0144 

JA-89-01AS 

JA-e9-0>«« 

JA-e9-0l«7 

JA-89-0t6« 

JA- 89-0 149 

JA-8S-0t70 

JA-e9-0I7t 

JA-8»-0172 

JA-e3-0t73 

JA-89-0174 

JA-8S-0I73 

JA-e9-OI7A 

JA-89-4177 


BSA 

8SA 

8SA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 


PAIR  TRAWLER 

AKASHI  A  HARU 
CARGO/TRANSPORT  VESSEL 

AKEBONO  MARU  NO.  19 
MEDIIM  STERN  TRAWLER 

AKEBONO  HARU  NO.  18 
HEOIUH  STERN  TRAWLER 

AKEBONO  HARU  NO.  2 
MEDIUM  STERN  TRAULER 

AKEBONO  HARU  NO.  21 
MEDIUM  STERN  TRAWLER 

AKEBONO  HARU  NO.  22 
HEDII^  STERN  TRAULER 

AKEBONO  HARU  NO.  27 
MEDIUM  STERN  TRAWLER 

AKEBONO  HARU  NO.  31 
MEDIUM  STERN  TRAULER 

AKEBONO  HARU  NO.  32 
MEDIUM  STERN  TRAWLER 

AKEBONO  HARU  NO.  72 
LARGE  STERN  TRAWLER 

AKEBONO  MARU  NO.l 
MEDIUM  STERN  TRAULER 

AKEBONO  MARU  NO.  3 
MEDIUM  STERN  TRAWLER 

AKEBONO  REEFER 
CARG0/TRM4SP0RT  VESSEL 

AKIHO  MARU 
PAIR  TRAWLER 

AKIZUKl  MARU 
CARGO/TRANSPORT  VESSEL 

ALBATROSS 
CAROO/TRAMSPORT  VESSEL 

i*frO   MARU  NO.  II 
MEDllM  STEM  TRAWLER 


* 

APPLICATION 
NL»16ER 

FISHERY 

ACTIVITY 

JA-89-II94 

BSA.BOA.NUA, 

SMT.SNA 

3 

JA-89-031 2 

BSA 

JA-89-0319 

BSA 

JA-B9-1I94 

BSA.OOA.SMT 

JA-89-0314 

BSA 

JA-BS-0317 

BSA.OOA.SHT 

JA-69-0308 

BSA.OOA.SMT 

~JA-89H)304 

BSA.BOA.SMT 

JA-89-0307 

BSA,80A,SMT 

JA-69-0338 

BSA.GOA.SMT 

JA-89-1I93 

BSA.OOA.SMT 

JA-89-0109 

BSA.GOA.SKT 

JA-89-091 1 

eSA.GOA.NWA, 
SMT.SNA 

JA- 89-0061 

BSA 

JA-BS-2023 

BSA.(KM,N4A, 

artr 

3 

JA-89-0081 

BSA.GOA.NUA. 
SMT 

3 

JA-89-0941 

BSA 

1 

I 
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NATION 

VESSCL  NAME 
VESSEL  TYPE 


«NrO  HMU  NO.    12 
HEOIUH  STCm  TIMMLER 

«NtrO  NMMJ  NO.    IS 
MEDIUM  STEIM  TRMULER 

ONTO  MMIU  NO.    IS 
MEDIIM  STERN  TRAWLEK 

«NrO  HMtU  NO.    31 
LONGLINER/eiUMET 

*HfO  NMtU  NO.    22 
LONGL I NCR/O I LLNET 


MIR  TRAWLER 

MYASI  HMtU 
CARSO/TRMNSPORT  VESSEL 

A8UNA  REEFER 
CAROO/TRANSRORT  v;ES8EL 

SANSHU  MARU  NO.  « 
LARGE  STEIM  TMULER 

SMMHU  HARU  NO.  7 
LAROE  STEIM  TRAWLER 

SERINS  HARU 
CAROa/TRANSPORT  VESSEL 

BIVO  MARU 
CAROO/TRANSRORT  VESSEL 

SI ZEN  REEFER 
CARGO/TRANSPORT  VESSEL 

BUNOO  REEPER 
CAROO/TRANSPORT  VESSEL 

CAMaRIOOE  REEFER 
CAROO/TRANSPORT  VESSEL 

CHIKUeu  MARU 

LARGE  STERN  TRAWLER 

CHITOSE  MARU 
CAROO/TRANSPORT  VESSEL 

CHOSEI  HARU  NO.  79 
POT  FISNINO  VESSEL 


4 

APPLICATION 
NU«£R 

FISHERY 

ACTIVITY    . 

JA-«9-«900 

BSA 

JA-e9-<ll04 

BSA 

JA-89-II79 

eaA.eoA 

JA-«3-«42l 

BSA, BOA 

JA-e9-0422 

BSA.GOA 

jA-es-oiu 

•BR 

JA-89-0024 

B9A,eQA,r4rfA, 
9MT 

JA-RS-S049 

BSA.BQA.MM, 

SMT,»<A 

JA-SS-0373 

NUA 

JA-e3-«974 

MM 

•         * 

JA-83-H9? 

BSA.nOA.I^M. 

SMT 

JA-e9-09»S 

BSA,eOA,^4M, 
SMT 

JA>«9-«037 

BSA.OOA.MJA. 
SKT.SNA 

JA-89-0038 

BSA.GQA.hUA, 
SMT, SNA 

JA-89-0034 

8SA,0aA,M4A, 
SMT, SNA 

• 

JA-S9-C334 

BSA,OOA 

JA-e9-Oieo 

B9A,80A,MM, 

SMT, SNA 

JA-«9-«e3t 

SNA 

NATION 

VESSEL  NAME 
VESSEL  TYPE 


I CATION 

NIMBER. 


FISHERY 


ACTIVITY 


CHOUN  NARU  NO.  21 
MEDIiM  STEIM  TRAWLER 

CHOYO  HARU  NO.  Bt 
LONOL I  NER/ei  LLNET 

CHOYOH  HARU 
CAROO/TRANSPORT  VESSEL 

CHUYO  HARU  NO.  22 
HEDIUM  STERN  TRAWLER 

DAIAN  HARU  NO.  tSB 
HEOIUM  STERN  TRAWLER 

DAIEI  HARU  NO.  2 
HEOIitI  STERN  TRAWLER 

OAIOEN  HARU 
CAR60/TIMNSP0RT  VESSEL 

OAIKAN  HARU 
CAROO/TRANSPORT  VESSEL 

BAIKtCHI  HARU  NO.  32 
HEOIW  STERN  TRAWLER 

BAIKICHI  HARU  NO.  37 
HEOIUM  STERN  TRAWLER 

OAIKICHI  HARU  NO.  9t 
HCOtUM  STERN  TRAWLER 

OAIKICHI  HARU  NO.  I 
SMALL  STERN  TRAWLER 

DAIKOH  HARU 
CAROO/TRANSPORT  VESSEL 

OAINICHI  HARU  NO.  31 
HEOIUM  STERN  TRAWLER 

OAIRIN  HARU  NO.  2S 
HEOIUM  STERN  TRAWLER 

OAIRYO  HARU 
CAROO/TRANSPORT  VESSEL 

0AI9HIN  HARU  NO.  14 
UMfiE  STERN  TRAWLER 

OAIBNIN  HARU  NO.  22 


M-«9-0Slt 

BSA 

JA-BS-B4I9 

BSA.GQA 

JA-B9-0S74 

BSA.BOA.NUA. 

SMT 

JA-B9-04IF 

BSA 

JA-B8-0993 

BSA 

JA-B9-0944 

BSA 

JA-BS-tl47 

BBA.BOA.MM, 

AMT 

JA-09-0033 

BBA.GOA.NWA. 

SMT 

JA-BS-0994 

BSA 

JA-BS-0483 

BSA 

JA-B9-e4B4 

BSA 

JA-B9-11W 

BSA 

JA-S9-002I 

BSA,6QA,NUA, 
SMT 

JA-B9-8914 

BSA 

JA-B9-8924 

BSA 

JA-B9-I002 

c*** 

3 

JA-B9-0374 

NUA 

JA-B9-02B4 

BSA. BOA, SMT 
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NATION 

(VESSEL  NAME 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


ACTIVITY 


LARGE  STERN  TIMULER 

OAISHIN  MARU  NO.  28 
LARGE  STERN  TRAULER 

DAISHO  MARU 
CARGO/TRANSPORT  VESSEL 

OAITO  MARU  NO.  98 
MEDIUM  STERN  TRAULER 

OAITO  MARU  NO.  «8 
MEDIUM  STERN  TRAWLER 

DAITOKU  MARU  NO.  31 
MEDIUM  STERN  TRAULER 

DEJIMA  MARU 
PAIR  TRAULER 

DOUGLAS 

CARGO/TRANSPORT  VESSEL 

EASTERN  REEFER 
CARGO/TRANSPORT  VESSEL 

CeiSU  FONTAINE 
CARGO/TRANSPORT  VESSEL 

EBISU  MARU  NO.  II 
0M4ISH  SEINER 

EBISU  MARU  NO.S 
DANISH  SEINER 

EHIKO  MARU 
CARGO/TRANSPORT  VESSEL 

EI  HO  MARU 
CARGO/TRANSPORT  VESSEL 

EIKYU  MARU  NO.  II 
MEDIUM  STERN  TIMULER 

EIKYU  MARU  NO.  12 
LONGL I NER/G I LLNET 

EIKYU  MARU  NO.  2 
MEDIUM  STERN  TRAWLER 

EIKYU  MARU  NO.  3 
MEDIUM  STERN  TIMULER 


JA-89-0M9 

BSA.GOA 

SMT 

1 

JA-B9-003S 

BSA.GOA 

SMT 

NUA, 

3 

JA-89-1 1 76 

BSA 

JA-89-IM9 

•8A 

JA-a9-09U 

B6A 

JA>a9-l 1 79 

B6A 

JA-e9-2028 

BSA.GOA 

SMT 

NUA, 

JA-8S-0400 

afiA.GQA 

SMT 

M*iA, 

JA-e9-0989 

BSA, BOA 

SMT 

NUA, 

JA-89-a042 

BSA 

JA-8S-I183 

BSA 

JA-89-0107 

BSA, BOA 

MA 

JA-8B-I062 

BflA.BQA 

SMT, SNA 

MM, 

JA-eB-0300 

BtA 

JA-BB-0124 

BM.BW 

JA-89-02»9 

BIA 

J*'a9-U74 

aiA 

NATION 

VESSEL  NAME 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


7 
ACTIVITY 


EIKYU  MARU  NO.  39 
MEDIUM  STERN  TRAULER 

EIKYU  MARU  NO.  81 
MEDIUM  STERN  TRAULER 

EIKYU  MARU  NO.  aK 
SMALL  STERN  TRAULER 

EITOKU  MARU 
CARGO/TRANSPORT  VESSEL 

EIUA  MARU  NO.  28 

POT  fishinA  vessel 

EIYO  MARU 
CAROO/^RANBPORT  VESSEL 

EIYO  MARU 
MIR  TRAULER 

ENA  MARU 
CARBO/TRWJSPORT  VESSEL 

ENYOH  MARU 
0ARO0/TRAN6PORT  VESSEL 

FALCON 
CARGO/TRANSPORT  VESSEL 

FUJI  MARU  NO.  I 
MEDIUM  STERN  TRAULER 

FUJI  REEFER 
CARBO/TMNSPORT  VESSEL 

FUJI  SHI  0  MARU 
OMtGO/TtMNSPORT  VESSEL 

FUKUCHO  MARU  NO.  23 
MEDIUM  STERN  TRAULER 

FUKUI  MARU  NO.  IS 
MtDIUM  STERN  TRAWLER 

FUKUSHIN  MARU  NO.  9 
MCDIUM  STERN  TRAULER 

FUKUYO  MARO 
CAR80/TRANSPORT  VESSEL 

FUKirrOSHI  MARU  NO,  28 
MEDIUM  STERN  TRAULER 


JA-89-091 1 


JA-89-00S2 


JA-89-M84 


BSA 


BSA 


BSA 


JA-89-I0M 

BSA.GOA.NUA, 

SMT, SNA 

JA-BS-0820 

SNA 

JA-e9-OIO? 

BSA.OOA.NUA, 
SMT 

JA-89-0I1I 

BM 

JA-69-0977 

BSA.GOA.NUA 

JA-69-0086 

BSA.GOA.NUA, 
SMT 

JA-89-091 8 

BSA.GOA.NUA, 
SMT 

JA-89-0299 

BSA 

JA-89-0908 

BSA.GOA.NUA, 
SMT, SNA 

JA-e9-0994 

6SA,GQA,NUA, 

SMT 

JA-89-0499 

BSA 

JA-89-II73 

•8A 

JA-69-093t 

BSA 

JA-89-1029 

BSA,OOA,NUA, 
SMT, SNA 

JA-69-0472 

BSA 

cr. 
n 

s 


NATION 

VESSEL  NAME 
VESSEL  TY^E 


APPLICATION 
N«JM8ER 


FISHERY 


• 
ACTIVITY 


NATION 

VESSEL  NW4E 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


ACTIVITY 


FUKUYOSHI  MARU  NO.  38 
MEDIUM  STERN  TMULER 

FUKUYOSHI  MARU  NO.  8 
LONOLINER/OI LLNET 

FUKUYOSHI  MARU  NO.  83 
LONOLINER/QI  ULNET 

FUYO  MARU 
CAROO/TRANSPORT  VESSEL 

6INRYU  MARU  NO.  S 
MEDIUM  STERN  TRAULER 

HAKKO  ARROU 
CARGO/TfMNSPORT  VESSEL 

HAKKO  B0^«1ERM40 
CAROO/TRANSPORT  VESSEL 

HAKKO  CARDIOIO 
CARQOrrRANSPORT  VESSEL 

HAKKO  FONTAINE 
CAROO/O'RANSPORT  VESSEL 

HAKUBASAN  MARU 
CAROO/TRANSPORX  VESSEL 

HAKUREI  MARU 
PAIR  TRAWLER 

HAKURYU  MARU  NO.  72 
MEDIUM  STERN  TIMULER 

HAKUYO  MARU 
CAROO/TRANSPORT  VESSEL 

HAMANASU  MARU 
CAROO/TRANSPORT  VESSEL 

HAMAYOSHI  MARU  NO.  «3 
MEDIl>l  STERN  TRAULER 

HARCMA  MARU 

LAROE  STERN  TRAWLER 

HARUSHIO  MARU 
CAROO/TRANSPORT  VESSEL 

HATSUE  MARU  NO.  38 


JA-S3-0304 

BSA.QOA 

JA-8S-0424 

BSA.GOA 

JA-83-0403 

BSA.GOA 

JA-8S-0V23 

8SA,00A,NUA, 

SMT 

JA-8S-II7I 

•SA 

JA-8S-0880 

BSA.eOA.NUA, 
SMT 

JA-8S-0881 

BSA.OOA.NUA, 

SMT 

JA-eS-0882 

BSA.OOA.KUA, 

SMT 

JA-89-0S87 

BSA.OOA.NkM, 

SMT 

aA-eS-1027 

BSA,0OA,NUA, 

SMT, SNA 

.M-83-0013 

BSA 

.  ' 

.M-8S-1178 

B8A 

JA-8S-0370 

BSA,OQA,^«M, 

SMT 

JA-8S-0883 

BSA.OOA.NUA, 

SMT, SNA 

a> 

JA-83-U87 

BSA 

JA-83-0350 

BSA, 00* 

JA-83-05e2 

BSA.OOA.NUA. 

SMT 

JA-e3-0«03 

BSA.OOA 

LONOL  t  NER/GI  LLNET 

HATSUE  MARU  NO.  «2 
MEDIUM  STERN  TRAWLER 

HATSUE  MARU  NO.  «8 
LONSL I NER/O I  LLNET 

HAYASHIKANE  ^MRU  NO.  1 
CAROO/TRANSPORT  VESSEL 

HAYATSUKI  hMRU 
CAROO/TRANSPORT  VESSEL 

HEIKYU  t^nu   NO.  33 

DANISH  SEINER  (STERN  CHUTE) 

HIDESHIMA  MARU 
CAROO/TRANSPORT  VESSEL 

HIROTSUKI  MARU 
CAROO/TRANSPORT  VESSEL 

HIYO  MARU 
CARGO/TRANSPORT  VESSEL 

HOKEN  MARU  NO.  38 
MEOIIM  STEm  TRAULER 

HOKEN  MARU  NO.  8 
MEOIltl  STERN  TRAWLER 

HOKKAI  MARU 
CARGO/TRANSPORT  VESSEL 

HOKKAI  MARU 
PAIR  TRAWLER 

HOKKO  MARU  NO.  137 
SMALL  STERN  TIMrfLER 

HOKKO  MARU  NO.  17 
DANISH  SEINER 

HOKO  MARU  NO.  31 
CAROO/TIM^SPORT  VESSEL 

HOKUO  MARU  NO.  23 
MEDIUM  STERN  TMULER 

HOKUSEI  r^RU 
CARSO/TRANSPOPT  VESSEL 


JA-8S-0403 

BSA 

JA-eS-0S«2 

BSA.GOA 

• 

JA-83-lt02 

BSA.OOA.KhM. 

SMT. SNA 

JA-S3-I037 

BSA.OOA.NUA, 
SMT. SNA 

JA-e3-03«7 

BSA 

jA-es-oo4e 

BSA.OOA.NUA. 

SMT 

JA-eS-U44 

BSA.OOA.NUA. 
SMT 

JA-6S-2025 

BSA.OOA.NUA, 
SMT. SNA 

JA-83-ll«4 

BSA 

JA-e3-0423 

BSA 

JA-e3-0922 

BSA.OOA.NUA, 
SMT. SNA 

JA-83-00I2 

BSA 

JA-83-M?» 

BSA 

JA-8S-0030 

BSA 

JA-e3-l083 

BSA.GOA.NUA, 

SMT.Sr** 

JA-83-0457 

BSA 

JA-B3-004 

BSA.GOA.NUA. 

SMT 

3 

I 

i. 

90 


3 


< 

o 


Z 

o 


o 
a 
a. 
a 

D 

s 

B 

o* 

n 
u 


Z 
o 
a 

S 


NATION 

VESSEL  NMiE 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


10 

ACTIVITY 


NATION 

VESSEL  NAME 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


II 

ACTIVITY 


HOKUSHIN  MAPU 
PAIR  TRAULEA 


HOKUTO  MARU 
PAIR  TRAULER 


HOKUYU  MARU  NO.  68 
MEDIUM  STERN  TRAWLER 


HOYO  MARU 
FACTORY  SHIP 


HOYO  MARU  NO.  «3 
POT  FISHIN6  VESSEL 


ICELAND  REX 
CARBO/TIMNSPORT  VESSEL 


I  SHIKARI  MARU 
CARGO/TRANSPORT  VESSEL 


ISOKAZE  MARU 
CARGO/TRANSPORT  VESSEL 


IZ'JMO  REEFER 
CARGO/TR»^SPORT  VESSEL 


JMiES 

CARGO/T»*ISP0RT   VESSEL 


JIN  PO  MARU  N0.3 
CARGO/TRANSPORT  VESSEL 


JINYO-MARU 
CARGO/TRANSPORT  VESSEL 


JUKYU  MARU  NO.  18 
MEDIUH  STERN  TRAklLER 


JUNYO  MARU 
PAIR  TIMWLER 


JUYO  MARU 
CARGO/TIMNSPORT  VESSEL 


KAIKO  MARU  NO.  3 
MEDIUM  STERN  TRAULER 


KAIKO  MARU  NO.  S 

DANISH  SEINER  (STERN  CHUTE> 


KAILN  MARU  NO.  38 
MEDIUM  STERN  TRM4LER 


JA-85-0014 
JA-83-0013 
JA-85-1177 
JA-83-Oiro 
JA-8S-0862 
JA-83-0072 
JA-83-0595 
JA-83-1038 
JA-8S-0033 
JA-83-a384 
JA-e5-3825 
JA-85-1132 
JA-83-0402 
JA-83-0065 
JA-83-10*8 
JA-85-0258 
JA-85-15«0 
JA-e3-0533 


BSA 


BSA 


BSA 


BSA 


SNA 


BSA,aOA,NUA, 
SMT 

BSA.aOA.NUA, 
SMT 

B3A,0OA,NUA, 
SMT 

BSA.OOA.NUIA, 
SMT, SNA 

BSA.QOA.NUA, 
SKT 

8SA,Q0A,NWA, 
SMT.BNA 

BSA.CiOA.NUA, 
SMT,8NA 

BSA 


BSA 


BSA.GOA.NUA, 
SMT.INA 

BSA 


BSA 


BSA 


KAIUN  MARU  NO.  62 
DANISH  SEINER 


KAIUN  MARU  NO.  65 
MEDIUM  STERN  TRAULER 


KAIUN  MARU  NO.  78 
DANISH  SEINER 


KAIYO  MARU  NO.  II 
MEDIUM  STERN  TRAULER 


KAIYO  MARU  NO.  53 
MEDIUM  STERN  TRAULER 


KAIYO  MARU  NO.  7 
MEDIUM  STERN  TIMWLER 


KAIYO  MARU  NO.  8 
MEDIUM  STERN  TRAWLER 


KAIYO  ^V«RU  NO.  8 
POT  FISHING  VESSEL 


KAKUDAI  MARU  NO.  23 
MEDIUM  STERN  TRAULER 


KAKUYO  MARU  NO.  I 
PAIR  TRAULER 


KAKUYO  MARU  NO ,  II 
PAIR  TRAULER 


KAKUYO  MARU  NO. 
PAIR  TRAWLER 

KAKUYO  MARU  NO. 
PAIR  TRAWLER 

KAKUYO  MARU  NO. 
PAIR  TRAWLER 

KAKUYO  MARU  NO. 
PAIR  TRAULER 

KAKUYO  MARU  NO. 
PAIR  TRAWLER 

KAXUYO  MARU  NO. 
PAIR  TRAULER 

KASHIMA  MARU 


12 


JA-83-I482 

BSA                                   1 

JA-8S-20I0 

BSA                                   1 

JA-83-0092 

BSA                                   1 

JA-8S-03I3 

BSA                                   1 

JA-e3-04«4 

BSA                                   1 

JA-85-0431 

BSA                                   1 

JA-83-0432 

BSA                                   1 

JA-85-1137 

SNA                                         t 

JA-83-0254 

BSA                                    1 

JA-85-0210 

BSA                                    1 

JA-83-2008 

BSA                                   t 

JA-8S-2009 

BSA                                    1 

JA-eS-021 1 

BSA                                    1 

JA-83-0212 

BSA                                    1 

JA-8S-02I3 

BSA                                    1 

JA-85-0214 

BSA                                    1 

JA-85-0215 

BSA                                    1 

JA-83-0001 

BSA.GOA.NUA,                2 

NATION 

VESSEL  t**1E 
<->ESSEL  TYPE 


APPLICATION 
NUMSER 


FISHERY 


12 

ACTIVITY 


NATION 

VESSEL  hMIE 
VESSEL  TYPE 


FACTORY  SHIP 

KASHIMA  MARU  NO.  23 
MEDIUM  STERN  TPrtULER 

'KASHIMA  REEFER 
CAPGO/TR<^SPORT  VESSEL 

KASHIUAGI  r*>RU 
CARGO/TRANSPORT  UESSEL 

KASHIUAHANA  MARU  NO.  1 
CARCO/TRANSPORT  ^,'ESSEl. 

KASUGA  MARU 

CARGO  TRANSPORT  l.'E5SEL 

KASUGA  REEFER 

CARGO  TRiV^SPORT  VESSEL 

KATABAMI  MARU 
TANKER  FUEL/UATER 

KATORI  MARU 
PAIR  TRAULER 

KATSUKI  MARU 
PAIR  TRAWLER 

KATSUYAMA  MARU 
PAIR  TRAWLER 

KEIFU  MARU 
CARGO/TRANSPORT  VESSEL 

KEIYO  MARU 
CARGO/TR*WSPORT  VESSEL 

KENORICK 
CARGO/TRANSPORT  VESSEL 

KHALI  J  FREEZER 
CARGO/TRANSPORT  VESSEL 

KHALI  J  FROST 
CARGO/TR<»JSPORT  VESSEL 

KHALIJ  REEFER 

CARGO/ TRWMSPORT  VESSEL 

KINYO  f«RU 
CARGO/TRANSPORT  VESSEL 


SNA 

JA-85-OS08 

8SA 

JA-e3-0054 

BSA.GOA.NWA, 

SMT.SNA 

jA-e5-Boi9 

BSA.GOA.NUA, 

SMT 

JA-85-08e4 

BSA.GOA.SMT 

JA-85-0181 

BSA.OOA.NUM, 

SMT.SNA 

JA-85-On?? 

BSA,G0A,M4A, 

SMT.SNA 

JA-85-0597 

BSA.GOA 

JA-85-01M 

BSA 

JA-85-01I3 

BSA 

JA-eS-0833 

BSA 

JA-83-0572 

BSA.GOA.NUA, 

SMT 

JA-e3-0102 

BSA.GOA.NUA, 

SMT 

JA-83-09I2 

BSA.GOA.NUA. 

SMT 

JA-8S-0058 

BSA.GOA.NUA, 

SMT 

JA-85-0048 

BSA.GOA.NUA. 

SMT 

JA-85-0059 

BSA.GOA.NUA, 

SMT 

JA-B3-0103 

BSA.GOA.NUA, 

SMT 

KISAAAGI  ^MRU 
CARGO/TRANSPORT  VESSEL 

KISMIN  MARU 
CARGO/TRANSPORT  VESSEL 

KIYO  MARU 
CARGO/TRWMSPORT  VESSEL 

KIYO  MARU  NO.  53 
LONGLINER/GILLNET 

KOEI  MARU  NO.  13 
MEDIUM  STERN  TIWULER 

KOEI  MARU  NO.  33 
MEDIUM  STERN  TRAULER 

KOEI  MARU  NO.  31 
MEDIUM  STERN  TRAULER 

KOHOKU  MARU  NO.  17 
MEDIUM  STERN  TIWJLER 

KOHOKU  MARU  NO.  18 
POT  FISHING  VESSEL 

KOHOKU  MARU  NO. 7 
SMALL  STERN  TRAWLER 

KOHSHO  FMRU 
CARGO/O-RANSPORT  VESSEL 

KOMESHIMA  MARU 
CARGO/TRANSPORT  VESSEL 

KONGO  hMRU 

LARGE  STERN  TRAWLER 

KORYO  MARU  NO.  108 
MEDIUM  STERN  TRAWLER 

KORYO  ht*RU  NO.  6 
LONQLINE  FISHING  VESSEL 

KORYO  MARU -NO.  23 
MEDIUM  STERN  TRAWLER 

KOSHIN  MARU  NO.  11 
MEDIUM  STERN  TRAWLER 

KOSHIN  MARU  NO.  21 
SMALL  STERN  TRAWLER 


13 

APPLICATION 
NUMBER 

FISHERY 

ACTIVITY 

JA-8S-0929 

BSA.GOA.NUA, 

SMT 

3 

JA-8S-1I63 

BSA,0OA,NUA, 

SMT.SNA 

3 

JA-83-1024 

BSA,GOA,NUA, 
SMT.SKW 

3 

JA-85-0*02 

BSA.OOA 

JA-83-139< 

BSA 

JA-83-0489 

BSA 

JA-83-0488 

eSA 

JA-83-0443 

BSA 

JA-8S-0839 

BSA.GOA.ShM 

JA-85-1I91 

BSA 

JA-83-0579 

BSA.GOA.NUA, 
SMT 

3 

JA-8S-2021 

BSA,GOA.NUA, 
SMT 

3 

JA-e3-0341 

BSA.OOA 

JA-e3-0421 

BSA 

JA-83-1241 

ABS 

JA-8S-0423 

BSA 

JA-83-0303 

BSA.GOA 

JA-8S-1503 

BSA 

s. 
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NATICM 

VESSEL  NATIE 
VESSEL   TYPE 


AP»M.IC»TION 
NUMBER 


FISHERY 


14 
ACTIVITY 


KOTOeUKI  MMtU  NO.  23 
HEDIUM  STERN  TRAWLER 

KOTOKU  MMtU 
CAROO/TRANSRORT  VESSEL 

KOYO  MARU 

LARGE  STERN  TRAULER 

KOYO  MARU 
PAIR  TRAWLER 

KOYO  MARU  NO.  2 
LARGE  STERN  TRAWLER 

KOYO  MARU  NO.  9 
LARGE  STERN  TRAWLER 

KUMRNO  MARU  NO.  IS 
MEDIUM  STERN  TRAWLER 

KUNASHI RI 
CAROOrTRRNSPORT  VESSEL 

KUNISAKl 
CAROO/TRRNSPORT  VESSEL 

KUHASHIMA  MARU 
CAR8Q/TRRNSP0RT  VESSEL 

KYOHO  MARU 
CAROO/TRANSPORT  VESSEL 

KYOKUSHIN  MARU 
CARGO/TRM4SP0RT  VESSEL 

KYOUA  MARU  NO.  IS 
MEDIUM  STERN  TRAWLER 

KYOTO  MARU  NO.  • 
SMALL  STERN  TRAWLER 

LONOLINER/^I  LLNET 
LONOLINE  FISHING  VESSEL 

LONOL INER/OI LLNET 
LONOLINE  FISHING  VESSEL 


MROO/TRRNSPORT  VESSEL 
MRNRYO  MARU  NO.  31 


JA-83-0S02 

BSA 

JA-eS-1039 

BSA.GOA.NWA, 
SMT.SNA 

JA-eS-OMS 

NWA 

JA-S4-0112 

BSA 

JA-eS-02»7 

BSA.GOA  • 

JA-eS-0343 

BSA.GOA 

JA-eS-0S34 

BSA 

JA-«9-tl3i 

BSA.GOA 

JA-eS-08«9 

BSA.OOA.NWA 

JA-8S-2027 

BSA.GOA.NWA, 
8MT 

JA-tS-1034 

BSA.aOA 

JA-*9-ll«l 

BSA.GOA.NWA, 

SMT.MA 

jA-es-oaos 

BSA 

JA-8S-043S 

BSA 

JA-«9-«118 

BSA.GOA 

JA-89-0119 

BSA.GOA 

jA-ts-oioa 

BSA.GOA.NWA, 

8MT 

M-eS-044S 

BSA 

NATION 

VESSEL  NAME 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


IS 

ACTIVITY 


MEDIUM  STERN  TRAWLER 

MRNRYO  MARU  NO.  S2 
STMLL  STERN  TIMWLER 

MARINE  ACE 
CARGO/TRANSPORT  VESSEL 

MARINE  FELLOW 
CAROO/O'RANSPORT  VESSEL 

MATSUEI  MARU  NO.  88 
LONGL I  NER/'G  1 LLNET 

MATSUKA2E  MARU 
CARGO/TRANSPORT  VESSEL 

MAT  SUSHI  MA  MARU 
CARGO/TRANSPORT  VESSEL 

MATSUYAMA  MARU 
PAIR  TRAWLER 

MEISHO  MARU  NO.  3S 
MEDIUM  STERN  TRAWLER 

MEIYO-MARU 
CARGO/TRANSPORT  VESSEL 

MI  HO  MARU 
CARG0/TRM4SP0RT  VESSEL 

MI  KAMI  MARU 

LARGE  STERN  TRAWLER 

MINESHIMA  MARU 
FACTORY  SHIP         -^ 

MITO  MARU  NO.  82 
LONGL  I NER/6 1  LLNET 

MITSU  MARU  NO.  51 

DANISH  SEINER  (STERN  CHUTE) 

MIYA8HIMA  MARU 
CARGO/H^RANSPORT  VESSEL 

MIYOSHIMA  MARO 
CARGO/TRANSPORT  VESSEL 

MI2UH0  MARU 
PAIR  TRAWLER 


JA-8S-118* 

BSA 

1 

JA-83-0002 

BSA.GOA.NWA.- 
SMT 

3 

JA-85-0003 

BSA.GOA.NWA, 
SMT, SNA 

3 

jA-e5-0*09 

BSA.GOA 

1 

JA-85-104S 

BSA.GOA.NWA. 
SMT 

3 

JA-8S-0920 

BSA.GOA.NWA, 

SMT 

3 

JA-8S-11S7 

BSA 

1 

JA-83-0522 

BSA 

1 

JA-8S-1133 

BSA.GOA.NWA, 

SMT, SNA 

3 

JA-8S-10«9 

BSA.GOA.NWA. 
SMT 

3 

JA-8S-0348 

NWA 

jA-es-ooeo 

BSA 

JA-8S-061 1 

BSA.GOA      1 

JA-83-I559 

BSA 

JA-83-0»J> 

BSA.GOA.NWA, 
SMT 

JA-e5-0025 

c>aA,GOA,NWA, 

SMT 

3 

JA-85-00*0 

BSA 

I 

i' 
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NftTICN 

WCSSCL  NMiC 
weSSCL   TYPE 


MIZUNO   KEFER 
CMieO/TMNSPCMT  VESSEL 

MUTSU  nMtU  NO.    92 
MEDIU1  STENN  TMULEK 

NANIUA  HMHJ  NO.    34 
TANKCn   FUEL/UATER 

NANSHIN  MMKJ 
CMWQ^MNtPOItT  VESSEL 

NMITA  HMU  NO.    39 

ME0IU1  STERN  TMM.EII 

NICMIYO  NMNU 
COHQttTWWWOBT  VESSEL 

NIHONIMI   MARU 
HEOtlti   8TEIM  TRMLER 

NIITAKA  flMtU 

LAME    STEW4  TMMLCR 

NIKIM  MAAU 

0Mi0(wrM4SR0irr  vctsCL 

nikk9  nmiu 
camo/^mnsport  vessel 

nirr04hwi  naru  no.  i 

CARflO/TMNSRORT  VESSEL 


NIBMI 

PAIR  TMIULCR 

NI8SEI    MARU 
OUtM/TMNSPORT  VESSEL 

NISSMIN  MARU  NO.    2 
PACTORV   SNIP 

NISSMIN  MARU  NO.    91 
Me»tm  STERN  TMWLER 

NITTO  NARU  79 

0«NI8N  SEINER  <STEIM  CHUTE) 

NITTO  MARU  NO.  39 
PAIR  TIMULER 

NITTO  MARU  NO.  3« 
PAIR  TRAULCR 


\ 

14 

APPLICATION 
NUMBER 

PISNERT 

ACTIVITY 

JA-t9-00I« 

BSA.OOA.MM, 

SNA 

3 

JA-R9-023J 

B9A 

1 

JA-e9-0S9« 

BSA.GQA 

3 

JA-e9-0097 

BSA.GQA.MJA. 
SMT,»IA 

3 

JA-e9-04S4 

B9A 

JA-e9-ll«7 

e9A,0QA,MM. 
«MT 

JA-a9-«349 

NUA 

JA-69-02St 

BSA.OOA.SMT 

JA-09-OW7 

BSA.OOA 

JA-eS-1077 

B9A,0aA,MM, 
SKT.SNA 

JA-89-I0B2 

BSA.OOA.MJA, 
SMTtMA 

JA-e9-0B34 

B9A 

JA-B9-0»I4 

BSA.OOA.MdA, 
SKT.aiA 

JA-B9-0I40 

BSA 

JA-09-IISB 

B8A 

JA-B9-I942 

BSA 

JA-B9-0220 

BSA 

JA-B9-022I 

BSA 

NATION 

VESSEL  NAME 
VESSEL  TYPE 


NOJIMA  MARU 
CAReO>anANSP0RT  VESSEL 

OHTORI  MARU 

LARGE  STERN  TRAWLER 

OKUSHIRI 
CAROO/TRANSPORT  VESSEL 

ORIENT  MARU  NO.  3 
MED  I  in  STERN  TRAULER 

ORION 

CAROO/TRANSPORT  VESSEL 

OSAKA  REEPER 
CARGOO^RANSPORT  VESSEL 

OTOMA  MARU 
PAIR  TRAWLER 

PALOMA 
CAROO/TfMNSPORT  VESSEL 


IX 

CAROO/OriMNSPORT  VESSEL 

RAKUrO  MARU 
PAIR  TRAWLER 

REirO  MARU 
CAROO/O-RANSPORT  VESSEL 

RIKUZEN  MARU 

LAROE  STERN  TRAULER 

RISMIRI 
CARGO/TRANSPORT  VESSEL 

RYQAN  MARU  NO.  28 
ME0Il»4  STERN  TIMWLER 

RrO«N  MARU  NO.  31 
MEDIUM  STERN  TRAWLER 

RYQAN  MARU  NO.  39 
SMALL  STENN  TRAWLER 

RYOEI  MARU  NO.  3B 
SMALL  STERN  TRAWLER 

RYOUN  MARU  NO.  2 


17 

APPLICATION 
NUMBER 

FISHERY 

ACTIVITY 

JA-B9-t094 

BSA,OOA,NWA, 

8HT 

3 

JA-B9-0342 

BSA.OOA 

JA-B9-0S80 

BSA.OOA.KUA, 
SMT 

JA-B9-055I 

BSA 

JA-B9-05VI 

BSA.eOA.NWA, 
SMT 

JA-B9-20II 

BSA.OOA.NUA, 

SMT. SNA 

JA-S9-0010 

B9A 

JA-69-OOtB 

B9A,R0A,NWA, 
SMT 

JA-B9"0»I 7 

BSA.OOA.NWA, 
SMT 

JA-S9'0043 

BSA 

JA-B9-1047 

BSA.ROA.NUA, 

SMT, SNA 

JA-8S-0340 

BSA.OOA 

JA-89-0027 

BSA,OQA,NUA, 
SMT 

JA-B9-0426 

BSA 

JA-69-0499 

BSA 

JA-89-IIW 

BSA 

JA-e8-0434 

BSA 

aA'85'0B77 

SNA 

I 
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o 


Z 

o 
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z 
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NATION 

VESSCL  NM1E 
VESSEL  TYPE 


WPLICATION 
NUMBER 


FISMEW 


f 

ACTIVITY 


POT  FISHINO  VESSEL 

HYOYO  MW»U 
CARGO/TWINSPORT  VESSEL 

RYUHO  MARU  NO  38 
LO^GL  INER/QI LLNET 

RYUHO  MARU  NO.  31 
MEOIUM  STEM  TRAWLER 

RYI»<0  MARU  NO.  37 
MEOIUM  STERN  TRAWLER 

RYUJIN  MARU  NO.  t I 
MEOIUM  STERN  TRAWLER 

RYUJIN  MARU  NO.  52 
MEDIUM  STERN  TRAWLER 

RYUJIN  MARU  NO.  8 
MEDIUM  STERN  TRAWLER 

RYUSEI    MARU 
CAROO/^RANSPORT  VESSEL 

RYUSEI  MARU 
CARGO/TRANSPORT  VESSEL 

RYUSHO  MARU 
CAROO/TRANSPORT  VESSEL 

RYUSHO  MARU  NO.  13 
LONOLINER/GI LLNET 

RYUSHO  MARU  NO.  le 
LONOL I NER/G I  LLNET 

RYUYO  MARU 

LARGE  STERN  TIMWLER 

SACHI  MARU  NO.  22 
MEDIUM  STERN  TRAWLER 

SACHI  KAZE  MARU 
CARGGuaRANSPORT  VESSEL 

SACHI SHI  0  MARU 
CARGO/TRANSPORT  VESSEL 

SAKURA  MARU 
CAROO/TRANSPORT  VESSEL 


JA-e5-l024 

•SA.eOA.MM, 

SMT.SNA 

3 

JA-e3-0557 

eSA.OOA 

I 

JA-e3-0504 

BSA 

1 

JA-83-0480 

esA 

1 

JA-83-1172 

esA 

1 

JA-e3-0548 

esA 

t 

JA-8S-048« 

BSA 

1 

JA-8S-0083 

BSA.GOA.KUA, 
SMT 

3 

JA-8S-0«2« 

BSA.GOA.NWA, 
SMT 

3 

JA-83-0627 

6SA,00A,NUA, 
SMT 

3 

JA-83-04l» 

BSA.GOA 

I 

JA-83-0620 

BSA.GQA 

1 

JA-83-0280 

BSA,0OA,SMT 

1 

JiA-83-0«77 

BSA 

'  1 

JA-e3-I037 

BSA,60A,SMT 

3 

JA-«S-00»7 

B8A,GQA,M4A. 
9KT 

3 

JA-8S-iOOI 

BSA,OOA,MM, 

SMT 

J 

NATION 

VESSEL  NAME 
VESSEL  TYPE 


SAKURA  REEFER 
CARGO/TRANSPORT  VESSEL 


APPLICATION 


FISHERY 


ACTIVITY 


<ICHI  MARU  NO.  23 
POT  FISHINO  VESSEL 


8ANUKI   MARU 
CARGO^TRANSPORT  VESSEL 


FONTAINE 
CARGO/TRANSPORT  VESSEL 

SANYO  MARU 
CARGO/TRANSPORT  VESSEL 

SEAOULL 
CARGO/TRANSPORT  VESSEL 

SEIHO  MARU  NO.  IS 
DANISH  SEINER 

SEIJU  MARU  NO.  2* 
MED  I  in  STERN  TRAULER 

SEITOKU  MARU  NO.  109 
MEDIUM  STERN  TRAULER 

SEIYOH  MARU 
CARGO/TRANSPORT  VESSEL 

SEKI  REX 
CAROO/TRANSPORT  VESSEL 

SHIOlAKA  MARU 
CAROOy^RANSPORT  VESSEL 

SHIGA  MARU 
CAROO/TRANSPOm'  VESSEL 

SHIKI8HIMA  MARU 
FACTORY  SHIP 

SHIKISHIMA  REEFER 
CARGO/TRANSPORT  VESSEL 

SHINASAHI  MARU 
CAROO/TRANSPORT  VESSEL 

SKINBLNOO  MARU 
CAROO/TMWSPORT  VESSEL 

SHINEI  MARU  NO.  21 
MED  I  in  STERN  TRMWLER 


jA-es-owf 

6SA,aOA,NUA, 
SMT, SNA 

3 

JA-8S-0B4S 

SNA 

t 

JA-SS-0919 

BSA.OOA.NUA, 
SMT 

3 

JA-e9-0S»0 

BSA.OOA.NUA, 

8KT 

3 

JA-B9-0»24 

BSA.OOA.NUA, 
SMT 

3 

JA-89-0034 

BSA,OOA,NUA, 
SMT 

3 

JA-a9-0043 

BSA 

t 

JA-69-04«S 

BSA 

t 

JA-8S-0447 

BSA 

1 

JA-B9-0983 

BSA.OOA.hUA. 

SMT 

3 

dM-B9-ll4S 

BSA.QOA.MdA, 
SMT.SNA 

3 

JA-8S-017* 

BSA.GOA.hMA. 

SMT 

3 

JA-S9-I0I2 

BSA.OOA.NUA 
UOC 

JA-89-0030 

BSA 

t 

JA-8^-0SS* 

BSA.OOA.NUA, 

SMT, SNA 

3 

J^B9-0378 

BSA,OOA,NUA, 
SMT, SNA 

3 

JA-83-0047 

BSA.OOA.NUA, 

SMT 

3 

JA>e8-0937 

BSA 

1 

NATION 

WCSSEL  NAME 
VESSEL  TYPE 


SHINEI   MMHJ  NO.    43 
•1M.L   STERN  TUMILER 

SMtrtlEI   HMIU  NO.    IS 
L(M6LINE   FISMIN6  VESSEL 

SHI^MICHI    NMHJ  NO.    39 
MEOIIM   STERN  TRRULER 

SMINRVU  MARU  NO.    IB 
CAReO/TIMNSPORT  VESSEL 

SHIMrrU  HM)U  NO.    3* 
CAROO/TIMNSPOirT  VESSEL 

SHINSCI    NMHI 
CMWaO-IMNSPORT  VESSEL 

8MINSM0  nARU 
CARea/TM)M8«>0RT  VESSEL 

SHIhTTAKAMA   HARU 
CAROQ/TWNSPORT  VESSEL 

•NINTOKU  NRMU  no.    29 
LONOLINER/SI LLNET 


SMINU       _      _ 
CAROtt^WRHf  ORT  VESSEL 


SNIP 

LARGE  STEW  TRAULER 

SHI2U0KA  NARU 

NEC  I  UN  STERN  TMMLER 

SNOCI  NARU  NO.  9 
MALL  STERN  TRAULER 

SHOKCN  MARU 
CAROO/TRRNSPORT  VESSEL 

SH08CI  MARU  NO.  30 
DANISH  SEINER 

SMOSNIN  MARU  NO.  IS 
HEOIUH  STERN  TIMMLER 

SHOSMIN  riARU  NO.  21 
HEOIIH  STERN  TIMMLER 

SHOTOKU  HARU  N0.«3 


APPLICATION 
NUHKR 


FISHERT 


ae 

ACTIVITY 


NATION 

VESSEL  KM1E 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISMtRr 


21 
ACTIVITY 


,IA-89-ll9« 

BSA 

JA-«9-t481 

ABS 

JA-83-0943 

BSA 

jA-eg-ow* 

BSA.BQA.fWA, 
SKT.SNA 

JA-«9-0»09 

BSA.eOA.MM. 
SMT 

JA-«9-Oe90 

BSA.OQA.NUA 

JA-»9-0*40 

BSA.SOA.NUA, 
SMT.SNA 

JA-«9-004« 

BSA.OOA.MM, 

SKT 

JA-«9-0«13 

MA, BOA 

JA-S9-4)?04 

BSA.OQA.NUA, 
SHT 

JA-«9H)342 

NUA 

JA-S9-03ie 

BSA.OOA.SMT 

Mk-9S-0639 

BSA 

JA-«9-0?30 

BSA.GOM.MJA, 
SNA 

JA-a9-0S5tf 

BSA 

JA-^e9-04S4 

BSA       • 

JA-e9-04S3 

BSA 

JA-M-IIM 

BSA 

SMALL  STERN  TMULER 

SMOUTOKu  rymj 

CAROO/TRANSPORT  VESSEL 

SHOYo  r«kRu 

MEDItfl   STERN  TMULER 

SMOYO  MARU   (8> 
CARGO/TRANSPORT  VESSEL 

SHtJNYOO  MARU  NO.    118 
MEDIUM  STERN  TRAULER 

SMtWO  h»RO 

caroo^ransport  vessel 

shuyo  maru 
pair  tmawler 

sinoapors  fontaine 
cargol/transport  vessel 

SKYLARK 
CARGO/TRANSPORT  VESSEL 

SOHO  MARU  NO.    92 
MEDIUM  STERN  TRAULER 

SOHO  MARU  NO.    «B 
DANISH  SEINER 

80Y0  MARU 
PACTORY   SHIP 

SOYOKAJE  WW?U 
CARGO/TRANSPORT  VESSEL 

STARLING 
CARGO/TRANSPORT  VESSEL 

STEVENS 
CARGO/TRANSPORT  VESSEL 

SUIHOO  rMRU  NO.    28 
MEDIUM   STERN  TRAULER 

SUIYO  MARU 
CARGO/TRANSPORT  VESSEL 

S(Mt   MARU  NO.    IB 
LONOLINE   PISHING  VESSEL 


JA-BS-002B 

JA-8S-I3V4 

JA-B9-I303 

JA-B3-0S«4 

JA-B9-I02S 

JA-B9-01IO 

JA-«9-09Btf 

JA-B9-O0S9 

JA-B9-0433 

JM-B9-0204 

JA-BS-0240 

JA-B9-I040 

JA-B9-0024 

JA-89-0022 

JA-89-03tfS 

JA-89-0S79 

JA-89-IWI 


BSA.GOA.NWA, 
8MT.8NR 

BSA 

eOA,NUA,«tr- 

BSA 


BSA.OQM.NUA, 
SMT.SNR 

B9A 


BSA.OOA.MJA. 

SMT 

BSA.OOA.NUA, 
SMT 

•SA 

BSA 
BSA 


BSA.OOA.NUA, 

SMT 

B9A,G0A,NUA, 
SMT 

BSA.OQA.NUA. 

SMT 

BSA 


BSA.OOA.NUA, 

SMT 

AM 


3 
I 
3 
t 
3 

I 

3 

3 

I 

I 

3 
3 
3 
1 
3 


I 


I 


o 

g. 

09 

if 


(0 


Z 

o 


NMTION 

UESSEL  N*HE 
WC8SEL  TYFE 


SUMIYOSHI  MMtU  NO.  S3 
LGNOL I  NER/e  I LLNET 

SUN  HAPPINESS 
CMtOO/O^RANSPORT  I^SSEL 

SUNBIRO 
CAROO/TMNSPOAT  VESSEL 

SUOH 

OWGO/TRANSPORT  VESSEL 

SURU6A  »1M>U 
CARGO/TfMNSPORT  VESSEL 

SU2UKA  MMtU 

LANOE  STERN  TRAULER 

SUZUKAZE  MARU 
CAROO/TRANSPORT  VESSEL 

SUALLGW 
CAROQ/TRM4SP0RT  VESSEL 

SYUNTO  MARU 
PAIR  TRAWLER 

TAISEI  NARU  NO.  U 
MEDIUM  STERN  TRAWLER 

TAISEI  MARU  NO.  tA 
CAROO/TRANSPORT  VESSEL 

TAISEI  MARU  NO.  3 
MEDIUM  STERN  TRAWLER 

TAISEI  MARU  NO.  3 
CARGO/TRANSPORT  VESSEL 

TAISEI  MARU  NO.  39 
MEDIUM  STERN  TRAWLER 

TAISEI  MARU  NO.  SI 
MEDIUM  STERN  TRAWLER 

TAISCI  MARU  NO.  52 
CAROO/TRANSPORT  VESSEL 

TAISEI  MARU  NO.  07 
CARGO/TRANSPORT  VESSEL 

TAISEI  MARU  NO.  99 
CAROO/tMNSPORT  VESSEL 
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APPLICATION 

PISHERT 

ACTIVITY 

N**ieER 

JA-eS-0M8 

BM.OOA 

i 

JA-89-0**! 

SMT 

3 

JA-e9-0S7« 

BSA,0OA,NWA, 

SKT 

3 

JA-e3-0893 

BSA.GOA.NUA, 
aiT.SNA 

3 

JA-e9-20l4 

eSA,60A,^•M, 
SNT 

3 

JA-e9-0343 

NWA 

' 

jA-es-iose 

BSA.eOA.SMT 

3 

JA-e9-0032 

BSA.OQA.NUA, 

9MT 

3 

jA-es-oo«2 

esA 

1 

JA-eS-0450 

BSA 

1  . 

JA-e9-10S2 

BSA,OOA,r«M, 
SMT.SNA 

3 

JA-eS-044» 

0SA 

t 

jA-es-ooes 

eSA.OOA.MJA, 

SMT.SNA 

3 

JA-89-043« 

8SA 

1 

jA-es-ozso 

BSA 

1 

M-89-1099 

BSA.OOA.MM, 
SKT, SNA 

3 

JA-69-1093 

6SA.GQA,^«M. 

SMT.SNA 

3 

JA-89-1094 

BSA.OOA.NWA, 
SHT.SNA 

3 

NATION 

VESSEL  NMiE 
VESSEL  TYPE 


TAISCI  MAUR  NO.  98 
MEDIUH  STERN  TRAWLER 

TAIYO  MARU  NO.  83 
MEDIUM  STERN  TRAWLER 

TAKACHIHO  MARU 
LARGE  STERN  TRAWLER 

TAIMSHIRO  NARU  NO.  31 
POT  FISHING  VESSEL 

TAIMTOYO  MARU  NO.  18 
LONOLINE  FISHING  VESSEL 

TAKATSUKI  MARU 
CAROO/TRANSPORT  VESSEL 

TAKESHI  MA  MARU 
CAROO/TIVIMSPORT  VESSEL 

TAKUYO  MARU 
CM)00>^)M48PORT  VESSEL 

TATEYMiR  NARU 
PMR  TMWLER 

TEISHO  MARU  NO.  IB 
MCOIIM  STEM  TRAWLER 

TENKAI  MARU 
TANKER  FUEL/UATER 

TENSE I  MARU 
CARGO/TIWNSPORT  VESSEL 

TENSHUN  MARU 
TANKER  FUEL/UATER 

TENYO  MARU 

LARGE  STEIM  TRAWLER 

TENYO  MARU  NO.  2 
LARGE  STERN  TRAWLER 

TENYO  MARU  NO.  3 
LARGE  STERN  TRAWLER 

TEKYO  MARU  NO.  9 
LARGE  STERN  TRAWLER 

TSNYOCHI  MARU 
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APPLICATION 
NUMBER 

F18H6RY 

ACTIVITY 

JA-89-0411 

BSA 

JA-8S-03B0 

NWA 

JA-89-02»l 

BSA.GOA.SHT 

JA-e9-089« 

SNA 

JA-B9-I33I 

ABS 

JA-89-2022 

BaA.GOA.NWA, 
SMT.SNA 

3 

JA-B9-0921 

BSA.GOA.NWA. 
8MT 

3 

JA-89-002? 

BSA.eOM.hWA, 
SKT.SNA 

3 

JA-B9-0839 

BSA 

1 

JA-B9-0939 

BBA 

1 

JA-89-0694 

BSA.GOA.SMT, 
SNA 

3 

JA-eS-0896 

BfiA.GOA.NUA. 
SKT 

3 

JA-89-0182 

BSA.GOA.SMT. 
SNA 

3 

JA-85-0352 

BSA.OOA 

JA- 89-0332 

BSA, BOA 

JA-e9-0333 

BSA.OOA 

JA-89-0334 

BSA. BOA 

JA-89-0008 

BBA, BOA. SKT, 

t 


z 

p 

b 

o 

9 
OU 

09 


I? 

B 

w 


Ai 
S 


NATION 

ueSSEL  N(*1€ 
VESSEL   TYPE 

APPLICATION 
NUMBER 

TANKER   FUEL/VMTER 

TENTU  rWkRU  NO.    28 

ORNISH   SEINER    (STERN   CHOTC) 

JA-SS-1483 

TENTU  MftRU  NO.    37 
LONGLINER/OI LLNET 

JA-8S-04U 

TENYU  M^RU  NO.    57 
SmLL   STERN  TRrtULER 

JA-eS-0437 

TESHIO  MARO 

LAROE   STERN  TRAULER 

JA-89-II49 

t 

TOKACHI    MARU 

LAROE   STERN  TRAWLER 

JA-8S-0360 

TOKIVM  MARU 
CARGO/TRANSPORT  VESSEL 

JA-e9-0«3t 

TOKUKO  MARU 
CARGO/TRANSPORT  VESSEL 

jA-es-osys 

TOKURYU  MARU 
CAROO/TRANSPORT  VESSEL 

JA-e5-05»2 

TOKYO   REEFER 
CARGO/TRANSPORT  VESSEL 

JA-«3-113S 

TOMI    HARO   NO-     21 
LQN6LINE   FISHING  VESSEL 

JA-eS-147« 

TOMI    MARU  NO.    51 
MEDIUM   STERN  TRAWLER 

JA-8S-0e»7 

TOMI    MARU  NO.    53 
MEDIUM    STERN   TRAWLER 

JA-89-0433 

TOMI    MARU   NO.    58 

MEDIUM  STERN  TRAWLER                     , 

JA-eS-04«7 

TOMI    MARU  NO.    St 
SMALL    STERN  TWUJLER 

JA-89-ll*2 

TOMI    MARU  NO.    82 
SMALL   STERN  TRAWLER 

jA-es-ii^a 

TOMI    MARU  NO.    83 
MEDIUM   STERN   TRAWLER 

JM-aS-tlTO 

TOMI    MARU   NO.     85 
MEDIUM   STERN  TRAWLER 

JA-eS-0282 

FISHERY 


24 

ACTIVITY 


SNA 
BSA 

eSA.OOA 

BSA 


BSA.OOA.NUA, 
SMT.SNA 

8SA,G0A,NUA, 

SMT 

8SA,00A,NUA, 

SMT 

BSA,OaA,NUA, 
SMT.SNA 

ABS 


BSA 
BSA 
BSA 

8SM 
BSA 
BSA 
eSA.OQA 


NATION 

VESSEL  NAME 
VESSEL  TY^ 


TOMI  MARU  NO.  88 
LONOLINER/OILLNET 

TONA  MARU  NO.  31 
MEDIIM  STERN  TRAWLER 

TORA  MARU  NO.  58 
SMALL  STERN  TIMWLER 

TOSA  MARU 
CAROO/TRnNSPORT  VESSEL 

TOSH  IN  MARU 
CARGO/TRANSPORT  VESSEL 

TOYOSHIMA  MARb 
PAIR  TRAWLER 

TROMUNTANA 
CARGO/TRANSPORT  VESSEL 

TSUDA  MARU 

LARGE  STERN  TRAWLER 

TSUNE  MARU  NO.  31 
LONOLINER/OILLNCT 

TSURUSAKI 
CAROO/Tn«NSPORT  VESSEL 

TSUSHIMA  MARU 
PAIR  TRAWLER 

UNO  MARU  NO.  17 
CARGO/TRANSPORT  VESSEL 

UNO  MARU  NO.  18 
CARGO/TWNSPORT  VESSEL 

UNO  MARU  NO.  B 
CARGO/TRANSPORT  VESSEL 

WAKABA  MARU 
PAIR  TRAWLER 

UAKATSUKI  MARU 
CARGO/TRANSPORT  VESSEL 

WASHIMA  MARU 
PAIR  TRAWLER 

UAYO  HARU 
PAIR  TRAWLER 
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APPLICATION 
NUMBER 

FISHERY 

ACTIVITY 

JA-6S-0612 

eSA.OOA 

1 

JA-8S-0422 

esA 

1 

JA-89-I1M 

BSA 

1 

JA-B9-I07I 

B9A,G0A,hUA, 
SMT.SNA 

3 

JA-8S-0056 

BSA.OOA.NMA, 
SMT.SNA 

3 

JA-89-0I23 

BSA 

1 

JA-89-0073 

BSA.OOA.NUA, 
SMT 

3 

JA-89-0337 

6SA.00A 

t 

JA-89-0601 

BSA.eCM 

1 

JA-BS-0«30 

« 

BSA.GOA.KUA, 
SNA 

3 

JA-eS-0071 

BSA 

1 

JA-BS-1208 

BSA.CRB.OOA. 
MM. SMT. SNA 

3 

JA-B9-I104 

BSA.OOA.M.IA, 

SMT.SNA 

3 

JA-89-I032 

BSA.60A.NWA, 
SMT.SNA 

* 

JA-B9-0I17 

BSA 

1 

JA-89-I130 

BSA.GOA.NMA. 
SMT 

3 

JA-8S-0I22 

BSA 

1 

JA-B9-eO«4 

•9A 

t 

I 

I 


< 

o 


Z 
o 

b 

o 

9 
O. 

03 
«< 


§ 

o 


ca 


o 
a. 

S 


NATKM 

VESSEL  NMiE 
WCSS€L  TYPE 


UE8TERN  REEFER 
CAROO/TMNSPORT  VESSEL 

UHITE  ARROU 
CAROO/TMNSRORT  VESSEL 

WORLD  FCKTAINC 
CAR60/^fMN8RORT  VESSEL 

VAeiSHIRI 

VMUQ.  itmmrmr  veskl 

VAHATA  MARU  NO.    M 
HBOItM  ITKIM  TMMLC* 

YAHATA  NARU  NO.    38 
MOIUH  STUM  TIWMHn 

VA«a>SHI    NARU  NO.    31 
MUim  tTCm  TMMLCR 

YAKUSHI   NARU  NO.    91 
NKOIIM  tTtm  TMULtR 

YAMAMN  NARU  NO.    101 
MMX  tmM  TMULC* 

YAHAGO»<  NARU  NO.    102 
•WU.   gTEm  TWWLI* 

YM1AT0  NARU 

LAMC  trsm  TWMLCR 

VMWTO  REEFER 

YASAKA  REEFER 
OAROa'TW<IH»>ORT  VESSEL 

YA8H1MA  MAP. 
MIR  TIMULCR 

YASHIO  NARU  NO.     II 
HlOlltl  trtNN  TIMWLtR 

YAYOI   NARU 
0MIM/TMN«ROflT  VIStCL 

Y08HI   NARU  NO.    SI 
f«OI(#1  Wnm  TWRMLBI 

YOSHINO  REEFER 


M 

ARRLICATtGN 
NUMKR 

FISHERY 

ACTIVITY 

JA-«S-03»» 

BSA.SOA.MM, 

9 

JA-eS-OOM 

BSA.OOA 

3 

JA-«S-«5e« 

eSA,GQA.MdA, 

SMT 

3 

JA-e9-098t 

BSA.eOA.MrfA. 
SHT 

JA-e9-«44t 

8SA 

JA-eS-0A32 

BSA 

JA-*9-«49« 

B8A 

JA-«S-0«3« 

BSA 

JA-8S-lie4 

BSA 

JA-eS-ll89 

BSA 

JA-e9-0339 

BSA.eOA.SNA 

JA-e9-20l9 

BSA.OQA.MiA, 

SKT.SNA 

JA-«9-«032 

BSA.BOA.MM, 

SNT.VM 

' 

JA-eS-0070 

BSA 

JA-99-0492 

BSA 

•         ' 

JA-89-0018 

BSA.GOA.MM, 

SKT.SNA 

JA-e9-«939 

BSA 

JA-M-0039 

BSA.eOA.NUA, 

NATION 

VESSEL  NAME 
VESSn.  TYPE 


APPLICATION 
NUNBER 


27 

FISHERY     ACTIVITY 


CAROO/n-RANSPORT  VESSEL 

YURYO  NARU  NO.  31 
NEOIItl  STERN  TRAWLER 

YURYO  NARU  NO.  3S 
DANISM  SEINER 

YUWASU  NARU 
CARGO/TRANSPORT  VESSEL 

2A0  NARU 

LARGE  STERN  TRAWLER 

ZENPO  NARU  NO.  21 
NEOItM  STERN  TRAWLER 

tUIYO  NARU 
'  LAROE  STERN  TRAWLER 

tUIYO  N*RU  NO.  2 
LARGE  STEIM  TRAWLER 

tUIYO  NARU  NO.  3 
LARGE  STERN  TRAWLER 

•••OOVeHMICNT  OF  THE  REPUBLIC  OF  KOREA 

31  DONOWON 

LCMBLINE  FISHING  VESSEL 

SOI  OONO  BOO 
OAROC/TRAWSPORT  VESSEL 

CMEOB  YAN«  HO 
LAROE  STERN  TRAWLER 

COMAL  STAR 
CAR00/TRAH9P0RT  VESSEL 

CRYSTAL  DAHLIA 
LAROE  STERN  TRAWLER 

OAC  JIN  NO.  21 
LAROE  STERN  TRAWLER 

DAE   SUNO  MO 

LARGE   STE»<  TRAWLER 

OAEJIN  NO.  52 

LARGE  STERN  TRAWLER 

OONeBAN^MO 


JA-BS-04M 

BSA 

•| 

JA-e9-020l 

BSA 

1 

JA-B9-0009 

BSA.GOA 

3 

JA-89-0341 

MJA 

1 

JA-B9-0293 

BSA 

1 

JA-B9-0339 

BSA.OOA.SHT 

• 

JA-BS-0391 

BSA.GOA 

1 

JA-B9-033I 

BSA.OOA 

1 

KS-89-0093 
KS-B9-0II? 
KS-8S-0003 
K$-B9-0139 
KS-69-0034 
KS-B9-013tf 
K$-89-C0SI 
KS-e9-003r 
KS-e5-0039 


BSA.OOA 
BSA.OOA 
BM.GOA 
BSA,  BOA 
BSA.GOA 
BSA.GOA 
BSA.OOA 
BSA.OOA 
BSA.GOA 


I 

* 
I 

< 

o 

Z 

p 

b 


B 

i? 

s 


a: 
n 

s 


NATION 

VESSEL  NMNE 
VESSEL  TYFC 


APn.ICATiaN 
NUMBER 


FISHERY     ACTIVITY 


NATION 

VESSEL  NWC 
VESSEL  TYPE 


LAROE  STERN  TRAWLER 

SAE  CNEOa  HO 
FACTORY  SHIP 

SAE  CHC06  HO  NO.  2 
CARGO/TMNSPORT  VESSEL 

HM4  JIN  HO 

LAROE   STERN  TRAULER 

HUN  KIL  HO 

LAROE  STERN  TRAULER 

HANIL    HO 

MEOIW  STERN  TRAWLER 

KYUNO  YANG   HO 
LAROE   STERN  TRMJLER 

NAM  BUG 

LARGE  STERN  TRAWLER 

NO.  29   TAE  BAEK 
FACTORY  SHIP 

NO.  I  CHIL  BO  SAN 
CAROO/TRANSPORT  VESSEL 

NO.    I    HAN   SUM 
LARGE   STERN  TMWLER 

NO.    2   CHIL   BO   SAN 
CARGO/TRANSPORT  VESSEL 

NO.    201    0   DAE   YANG 
LONGLINE   FISHING  VESSEL 

NO.    21 S  TAE   »»EK 
MEDIUM  STERN  TMWLER 

NO.    3   CHIL   BO  SAN   HO 
CARGO/TRANSPORT  VESSEL 

NO.    303  DAI    HO 
LARGE   STERN  TRAULER 

NO.    319  TAE   BAEK 
MEOIltl   STERN  TRAWLER 

NO.    S   CHIL   BO   S**4   HO 
CARBO/TNANSPORT  VESSEL 


KS-BS-0112 

KS-B9-00»0 

KS-B3-0049 

KS-SS-0044 

KS-89-0I0? 

KS-89-0089 

KS-89-0033 

KS-89-0091 

KS-B9-0133 

KS-89-OtO« 

KS-8g-0I2». 

KS-69-0128 

KS-69-0109 

KS-89-0074 

KS-B9-0PM 

KS-89-0II7 

KS-83-0075 


BSA.SOA 
BSA.OOA 
BSA.OOA 
BSA.SOA 
BSA.GOA 
BSA.OOA 
BSA.SOA 
BSA.OOA 
BSA.GOA 
BSA.OOA 
BSA.OOA 
BSA.GOA 
BSA.SOA 
BSA.OOA 
BSA.OOA 
BSA.OOA 


NO.    4  CHIL   BO   SM4  HO 
CARBO/TRANSPORT  VESSEL 

NO.    7  BANS  WON 
MEOIIM  STERN  TRAULER 

NO.    70   OYANS  HO 
LAROE   STERN  TRAWLER 

NO.    707  DAI    HO 
LAROE   STERN  TRAWLER 

NO.  71  DONG  MNO 

LAROE  STERN  TRAULER 

NO.  77  DONS  BM40 
CAROO/TRANSPORT  VESSEL 

NO.  99   TAE  BAEK 
FACTORY  SHIP 

OCEAN  VIOLET 
CAROO/TRANSPORT  VESSEL 

OOAEYANO  NO.    104 
CAROO/TRANSPORT  VESSEL 

OYANG   HO 

LARGE   STERN  TIMWLER 

PUNO  YANG  HO 

LAROE   STERN  TRAULER 

SALVIA 

LAROE  STERN  TRAULER 

SHIN  AN   HO 

LAROE   STERN  TfMULER 

SHIN  YANG   HO 

LAROE   STERN  TfMULER 

SIMFLOUER  NO.    7 
LAROE   STERN  TIMA.ER 

TAE   BAEK  HO 

LARGE   STERN  TfMULER 

TAE   YANG  NO.    12 
CAROO/^'RANSPORT  VESSEL 

YlTfANG   HO 

LAROE   STERN  TMULER 


x» 

APPLICATION 
NLMBER 

FISHERY 

ACTIVITY 

KS-89-0076 

BSA.OOA 

3 

KS-B9-0041 

BSA.OOA 

i 

K8-89-004B 

BSA.GOA 

1 

K8-B9-0I23 

BSA.OOA 

I 

KS-89-0121 

BSA.OOA 

1 

KS-B9-011B 

BSA.OOA 

3 

KS-B9-007? 

BSA.OOA 

2 

KS-89-009e 

BSA.OOA 

3 

KS-89-0099 

BSA.OOA 

3 

KS-89-0004 

BSA.OOA 

KS-B9-0004 

BSA.GOA 

KS-8S-0103 

BSA.OOA 

K3-8S-0047 

BSA.GOA 

KS-89-0122 

BSA.GOA 

KS-89-0002 

BSA.GOA 

•(•-89-0042 

BSA.GOA 

KS-89-0081 

bsa.ooaJ 

3 

KS-B9-0104 

BSA.OOA 

1 

I 


< 
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Z 
p 
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o 
9 

er 
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z 

o 
^^ 
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o 

(S 

at 


NtiJlON 

VESSEL   NAME 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


30 

ACTIVITY 


hMTION 

VESSEL  NAME 
VESSEL  TYPE 


•••GOVERNMENT   OF  THE  NETHERLANDS 

ALIDA 

LARGE   STERN  TRAUILER 

M*4lt    HILLINA 
MEDIUM    STEPN    TPAULER 

ARIADNE 

MEDIUM  STERN  TPAHLEP 

ASTRID 

LARGE    STERN    TRAtlLER 

BOEIEP 

LARGE  STERN  TRAWLER 

CORNEL  IS  VROLIJK  FZN 
MEDIUM  STERN  TRAWLER 

DIRK  DIRK 

LARGE  STERN  TRAWLER 

HENORIKA  JOHANNA 
MEDIUM  STERN  TRAWLER 

HOLLAND 

LARGE  STERN  TRAWLER 

JO»M^r>M  hWkRIA 
MEDIUM   STERN  TRAWLER 

JOINT  FROST 

LARGE  STERN  TRAWLER 

PEER  SLUIS  * 

MEDIUM  STERN  TRAWLER 

PRINS  6ERNHARD 
MEDIUM  STERN  TRAWLER 

ZEELAND 

LARGE  STERN  TRAWLER 

•••GOVERNMENT  OF  THE  POLISH  PEOPLE' 

M^REL 

LARGE  STERN  TRAWLER 

M4TARES 

LARGE   STERN  TRAWLER 


NL-85-000*  NWA 

NL-85-0027  NWA 

NL-e5-000»  NWA 

NL-85-0028  NUA 

■   NL-85-0021  NUA 

NL-85-OOI*  NWA 

NL-85-0024  NWA 

NL-85-0025  NWA 

NL-e5-0023  NUA 

NL-85-0011  NWA 

NL-85-0020  NWA 

NL-85-0024  NUA 

NL-85-0007  NUA 

NL-8S-0022  NWA 

S   REPUBLIC 

PL -85-0046  eSA.GOA 

PL-85-0037  BSA.GOA  WOC 


M4TQNI    OARNUSZEUSKI 
CARGO/T^WV^SPORT  VESSEL 

AQUARIUS 

LARGE  STERN  TRAWLER 

AQUILA 

LARGE   STERN  TRAWLER 

ARCTURUS 

LARGE  STERN  TRAWLER 

AUI  OR 

LARGE  STERN  TRAWLER 

BOGAR 

LARGE  STERN  TRAULER 

BURAN 

CARG0/TR<*4SP0RT  VESSEL 

CASSIOPEIA 

LARGE  STERN  TRAULER 

DELFIN 

LARGE  STERN  TRAWLER 

DENEBOLA 

LARGE  STERN  TRAWLER 

DZIECI  POLSKIE 
CARGO/TRANSPORT  VESSEL 

GARNELA 

LARGE   STERN  TRAULER 

ODYNSKI  KOSYNIER 
LONOLINE  FISHING  VESSEL 

GEMINI 

LARGE  STERN  TRAULER 

ORINUAL 

LARGE  STERN  TRAULER 

GRVF  POMORSKI 
LARGE  STERN  TRAULER 

HAJDUK 

LARGE   STERN   TRAULER 

fMLNIAK 
CARGO/TRANSPORT  VESSEL 


31 

APPLICATION 

FISHERY 

ACTIVITY 

NUMBER 

PL-89-010« 

BSA,OOA,NUA 
UOC 

PL-6S-0103 

BSA.OOA 

PL-e3-0097 

BSA.GOA 

PL-e5-0038 

BSA.GOA 

PL-e5-00*0 

BSA.GOA  UOC 

PL-8S-0085 

BSA.GOA 

PL-85-0033 

BSA.GOA. NUA 
UOC 

PL-85-0099 

BSA.OOA 

PL-85-0045 

BSA.GOA  UOC 

W.-85-0075 

BSA.GOA  UOC 

PL-8S-0091 

BSA.OOA, NWA 

WOC 

PL-85-0008 

BSA.GOA 

PL-B3-0090 

BSA.GOA. NUA 

WOC 

PL-85-0048 

BSA.GOA 

PL-8S-0007 

BSA.GOA 

PL-8S-0049 

BSA.GOA, NUA 

UOC 

PL-8S-0064 

BSA.GOA  UOC 

PL-e3-0029 

BSA.GOA. NUA 
WOC 

3 

I 
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NrtTlON 

VESSEL  HM^e 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


32 

ACTIVITY 


NATION 

VESSEL  hMiE 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


33 

ACTIVITY 


HUMBAK 

LARGE  STERN  TRAWLER 

INDUS 

LARGE  STERN  TRAWLER 

KALMAR 

LARGE  STERN  TRAWLER 

KAPITAN  LEDOCHOWSKI 
CAROO/TRANSPORT  VESSEL 

KASZUBY  2 
CAROO/TRANSPORT  VESSEL 

KOLIAS 

LARGE  STERN  TRAWLER 

KULBAK 

LARGE  STERN  TRAWLER 

LEUANTER 
CARGO/TRANSPORT  VESSEL 

LIKODYN 

LAMOE  STERN  TRAWLER 

M«NTA 

LARGE  STERN  TRAWLER 

MARLIN 

LARGE  STERN  TRAWLER 

MAZURY 
CARGO/TRANSPORT  VESSEL 

MORS 

LARGE  STERN  TRAWLER 

MUSTEL 

LARGE   STERN  TWWLER 

ORCYN 

LARGE    STERN   TRAWLER 

ORLEN 

LARGE  STERN  TRAWLER 

OTOL 

LARGE  STERN  TRAWLER 


PL-85-0019 

PL -83-0094 

PL-85-0039 

PL-85-0087 

PL-85-0027 

PL-83-0050 

PL-83-0104 

PL-e5-0030 

PL-8S-0025 

PL -85-0052 

PL-e5-003« 

PL-85-0098 

PL-85-0063 

PL-85-0012 

PL-85-0077 

PL-e5-0078 

PL-e5-0011 

PL-85-0084 


BSA.GOA 
BSA.GOA 
eSA.GOA 
BSA.GOA, NWA 

woe 

BSA.GOA, NWA 

woe 

BSA,GOA 
BSA,60A 
BSA,GOA,NUA 

woe 

BSA,GOA 
BSA,GOA  WOO 
BSA,GOA  woe 
BSA.GOA, NUA 

woe 

BSA,60A  woe 
BSA,GOA 

6SA,G0A  woe 

BSA.OOA 
BSA.GOA 
BSA,60A  woe 


LARGE  STERN  TRAWLER 


PERSEUS 

MEDIUM  STERN  TRAWLER 


POLLUX 

LARGE   STERN  TIMWLER 


P0M0R2E 

LARGE  STERN  TRAWLER 


PROF.  eOGUCKI 
LARGE  STERN  TRAWLER 


RE6ULUS 

LARGE  STERN  TRAWLER 


REKIN 

LARGE  STERN  TRAWLER 


SAGITTA 

LARGE  STERN  TRAWLER 


SIRIUS 

LARGE  STERN  TRAWLER 


TAZAR 

LARGE  STERN  TRAWLER 


TERRAL 

cargo/trhnsport  vessel 


TUNER 

LARGE  STERN  TRAWLER 


VEGA 

LARGE  STERN  TRAWLER 


WALEN 

LARUE  STERN  TRAWLER 


UINETA 
CARGO/TRANSPORT  VESSEL 


70NDA 

CARGO/TRANSPORT  VESSEL 


JULAUY 
CARGO/TRANSPORT  VESSEL 


•••GOVERNMENT  OF  SPAIN 
ALTEAMAP  UNO 


PL -85-0004 
PL-SS-0006 
PL-85-0031 
PL-85-0107 
PL-85-00»5 
PL-85-0080 
PL-85-0040 
PL-eS-0042 
PL -85-0054 
PL-85-0086 
PL-85-0045 
PL-85-0055 
PL-e5-0009 
PL-85-00*! 
PL-e5-OI02 
PL-85-0041 

SP-85-0067 


BSA.OOA  woe 

BSA.OOA 

BSA,60A,NMA 

woe 

B9A,O0A  woe 
BSA.GOA 
BSA.GOA  woe 
BSA.GOA 

BSA,ooA  woe 
BSA,ooA  woe 

BSA.OOA.NUA 

woe 

BSA.eOA 
BSA,GOA  woe 
BSA.OOA 


BSA.GOA. NWA 

woe 

BSA.OOA, NWA 

woe 

BSA.OOA, NWA 

woe 


NUA 


s 


< 

o 

h 

z 

p 

b 

o 

D 


a 
« 

o 
a 

S 


NATION 

VESSEL  NAME 
VESSEL  TYPE 


HEOIUM  STERN  TRAULER 

MM  MARIA  QANDON 
MEDIUM  STERN  TRAULER 

M4C0RA  D'OURO 
MEDIIM  STERN  TRAULER 

ANDES 

MEDIUM  STERN  TRAULER 

ANGUIACHO 

MEDIUM  STERN  TRAULER 

AREA  COVA 
SIDE  TRAULER 

AXEXO 

SIDE  TRAULER 

C/WTGN  DE  CORA 
MEDIUM  STERN  TRAULER 

CAPITAN  EMILIO 
SIDE  TRAULER 

CAPITAN  JORGE  SEGUNDO 
SIDE  TRAULER 

CHICHA  TOUZA 

MED  I  in  STERN  TRAULER 

COOES IDE 

MEDIUM  STERN  TRAULER 

C0N8AR0YA  1 1 

MEDIUM  STERN  TRAULER 

CONeAROTA  III 
MEDIin  STERN  TRAULER 

CGNGELM«M>  PRIMERO 
MEDIUM  STERN  TRAULER 

COSTA  DEL  CABO 
SIDE  TRAULER 

CRU»4A 

MEDIUM  STERN  TMULER 

CUOILLERO 

MEDIUM  STERN  TRAULER 


S4 

APPLICATION 

FISHERY 

ACTIVITY 

NUMBER 

t« 

8P-e3-00S7 

NUA 

SP-83-0090 

NUA 

SP-85-0117 

NUA 

SP-8S-0Iie 

NUA 

SP-85-0013 

NUA 

SP-83-0104 

NUA 

SP-83-0030 

NUA 

SP-e3-0l23 

NUA 

SP-83-00*9 

NUA 

SP-8S-0023 

NUA 

SP-83-0145 

NUA 

SP-83-0013 

NUA 

SP-eS-0047 

NUA 

SP-83-0174 

NUA 

SP-83-0139 

NUA 

SP-85-0124 

NUA 

SP-eS-OIII 

NUA 

33 

NATION 

APPLICATION 

FISHERY     ACTI 

VITY 

VESSEL  NAME 

NUMBER 

VESSEL  TYPE 

EOUNSENTIA 

8P-e3-00tf2 

NUA              1 

MEDIUM  STERN  TRAULER 

FARPESCA  IV 

8P-83-0093 

MM              t 

MEDIIM  STERN  TRAULER 

FRAOANA 

SP-8S-0044 

NUA              1 

MEDIO!  STERN  TRAULER 

ISLA  ORACIOSA 

SP-83-0J27 

NUA                1 

MEDIIM  STE(»(  TRAULER 

ISLA  MONTANA  CLARA 

8P-8S-0 1 28 

NUA 

MEDIUM  STERN  TRAULER 

IZARRA 

SP-8S-0044 

NUA              1 

MEDIUM  STERN  TRAULER 

KANTXOPE 

SP-e3-005« 

NUA 

MEDIUM  STERN  TRAULER 

LAXE  DOS  PI  COS 

SP-83-0033 

NUA 

MEDIUM  STERN  TRAULER 

MAOROA 

SP-eS-0024 

NUA 

SMALL  STERN  TRAULER 

MANUEL  NORES 

SP-83-0I07 

NUA 

MEDIUM  STEWI  TRAULER 

MAPOSA  CUARTO 

SP-8S-0KI 

NUA 

MEDIUM  STERN  TRAULER 

MAPOSA  OCTAVO 

6P-8S-0K3 

NUA 

MEDIUM  STERN  TRAULER 

MAPOSA  PRIMERO 

8P-8S-0I49 

NUA 

SIDE  TRAULER 

rwPOSA  OUINTO 

SP-83-0072 

NUA 

MEDIUM  STERN  TfMULER 

MAPOSA  SEGUNDO 

SP-8S-0 1 50 

NUA 

SIDE  TRAULER 

hWPOSA  SEPT  I  MO 

8P-e3-01«4 

NUA 

MEDIUM  STERN  TRAULER 

MAPOSA  SEXTO 

SP-85-0085 

NUA 

SIDE  TRAULER 

MAPOSA  TERCERO 

SP-B5-0 1 66 

NUA 

MEDIIM  STERN  TRAULER 


I 

I 


< 


Z 

o 

b 

o 

9 
O. 

03 

«< 

a 

(D 
O 
(D 

I 

"I 


Z 
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NATION 

VESSEL  NAME 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


ACTIVITY 


MAR  OE  OALILEA 
SMALL  STERN  TR.<>ULER 

MAR  OE  LABRADOR 
MEDIUM  STERN  TIMULER 

MARIA  EUGENIA  0 
MEDIUM  STERN  TRAWLER 

MARIA  TERESA  RODRIGUEZ 
MEDIUM  STERN  TRAULER 

MAY I  CUATRO 

MEDIUM  STERN  TRAWLER 

MIRAOOR  DEL  FITO 
MEDIltl  STERN  TRAWLER 

MOUTA 

MEDIUM  STERN  TRAWLER 

NAVIJOSA  NOVENO 
MEDIUM  STERN  TRAWLER 

NAVIJOSA  OCTAVO 
MEDIUM  STERN  TRAWLER 

NAVIJOSA  OUINTO 
SIDE  TRAWLER 

NAVIJOSA  SEXTO 
SIDE  TRAWLER 

NM^IJOSA  VII 
SIDE  TRhWLER 

NUSKA 

MEDIUM  STERN  TRAWLER 

ORBALLO 

MEDIUM   STERN  TRAWLER 

PE0A6O   CUARTO 
SIDE    TRAWLER 

PEQAGO   SEGLMDO 
SIDE   TRAWLER 

PEQACO  TERCERO 
MEDIUM    STERN    TRAULER 

PCIXE   DO  MAR 


SP-83-0033 

SP-83-0174 

SP-85-OI70 

SP-85-0t*7 

SP-8S-00r3 

8P-e3-ei7l 

tP-tS-8049 

SP-83-0168 

8P-e3-0 1  40 

SP-85-0132 

SP-83-0133 

SP-e5-OI34 

SP-83-00«3 

SP-8S-0034 

SP-e3-01SI 

SP-83-00»8 

3P-83-0070 

sp-es-ooos 


NWA 


BSA.OOA 


rMA 


NWA 


NATION 

VESSEL  KM1E 
VESSEL  TYPE 


APPLICATION 
NUMBER 


FISHERY 


37 

ACTIVITY 


SIDE  TMWLER 

PEIXINO 

MEDIUM   STERN  TMWLER 

PERCA 

MEDIUM  STERN  TRAWLER 

PESCAMARO  UNO 
MEDIUM  STERN  TRAWLER 

PESCAPUERTA  PRIMERO 
SIDE  TIMWLER 

PESCAPUERTA  SEOUNDO 
LARGE  STERN  TRAWLER 

PESCAPUERTA  TERCERO 
MEDIUM  STERN  TRAWLER 

PEveOASA  SEGUNOO 
MEDIUM  STERN  TRAWLER 

PINEIRO  CORREA 
MEDIUM  STERN  TRAWLER 

PINION  PRIMERO 
MEDIUM  STERN  TIMWLER 

PLAYA  DE  CADIZ 
MEDIUM  STERN  TRAULER 

PLAYA  OE  MENDUIKW 
SMALL  STERN  TRAWLER 

PLAYA  0€  M060R 
MEDIUM  STERN  TRAULER 

PLAYA  DE  PESMAR 
MEDIUM  STERN  TRAWLER 

PUENTE  DE  OONDOMAR 
MEDIUM  STERN  TRAWLER 

PUENTE  LOUR I  DO 
MEDIUM  STERN  TRAULER 

PUENTE  MINOR 

MEDIUM  STERN  TRAULER 

PUENTE  TORALLA 
SMALL  STERN  TRAULER 


SP-8S-010e 
SP-e5-0043 
SP-83-0034 
8P-8S-00I9 
SP-8S-0II2 
SP-e5-0020 
8P-85-0083 
8P-eS-00«4 
8P-83-0J72 
SP-8S-0I3* 
8P-e5-0137 
8P-e5-002l 
SP-85-0113 
SP-85-0077 
SP-e5-0»09 
SP-e5-0023 
8P-85-0052 


NUA 


NWA 


NUA 


NUA 


NUA 


NUA 


NWA 


NWA 


NWA 


NUA 


3 


< 

o 


Z 

p 

is 

w 

o 
o. 

"< 

i? 

o 

I 


2 

o 
e. 

n 

A 
CD 


NATICN 

VESSEL  NAME 
VESSEL  TYPE 


APPLICATION 
NUMBER 


PISMERY 


ACTIVITY 


NATION 

VESSEL  NAME 
VESSEL  TYPE 


PUXEIPOS 
SIDE  TRAWLER 

RIO  VEROUOO 

MEOIIM  STERN  TDAyLE" 

SUEMMt  DOS 

9»*M.L   STERN  TRAWLER 

SUEMM)  UNO 

MEDIUM  STERN  TRAWLER 

TASAPTE 

MEDIUM  STERN  TRAWLER 

TEOCRO 

HE0IU1  STERN  TRAWLER 

TITO  HMtOUEZ 

MEDIUM  STERN  TRAWLER 

TOmLLA 

MEOIIM  STERN  TRMA.ER 

UR   ERT2A 

MEDItJI   STERN  TRAWLER 

VILACNAN 

MEDIUM  ftTEM  TRAWLER 

VILLA  ANA 
SIDE  TRAWLER 

VILLA  DE  MARIN 
MEDIltl  STERN  TRAWLER 

VIXIAOOR 

MEDIUM  StEm  TRAWLER 

XEITOSINO 

MEDIUM  STEM  TRAWLER 

ZAHANES 
SIDE  TWWLER 

■••TAIWAN 

CMCN  t  NO.  I 

LONOL I NER/0 1 LLNET 

CHIEF  DRAOON  737 
MEDIUM  STERN  TRAWLER 


SP-e3-0028  MM 

SP-«S-0O«S  MM 

SP-89-0143  MM 

SP-e3-0059  MM 

SP-85-01I*  MM 

SP-89-0101  MM 

ap-eS-0038  MM 

SP-83-001*  MM 

SP-8S-0I10  MM 

SP-e3-0078  MM 

SP-89-0145  MM 

$P-83-009t  MM 

SP-8S-003*  MM 

SP-e9-0022  MM 

SP-83-0053  MM 

TW-W-31I8  pes 

TW-ftS'-OOM  BSA.GOA 


I 

I 

I 

I 

t 
I 
I 
I 
I 
I 
I 
I 
t 


CHIEF   ORAOCN   777 
CARGO/TRANSPORT  VESSEL 

CHIEN  JIA  3 

LONOLINE  FISHING  VESSEL 

CHIN  HUEY  21 

LONOLINE  FISHING  VESSEL 

CHIN  WOEI  41 

LONGLINS  FISHING  VESSEL 

CWMS  MA  2 

LONOLINE  FISHINO  VESSEL 

FU  PENO  I 

LONOLINE  FISHINO  VESSEL 

ooLoe*  owAecN  no.  i 

LARGE  STEIM  TRAWLER 

HAI  FWU  12 

LONOLINE  FISHINO  VESSEL 

HAI    I    t 

LON^INE   FISHINO  VESSEL 

HIOMLV  NO.    303 
CAROO/TW»NSPORT  VESSEL 

NIOHLY  NO.    707 
CARGO/n-RANSPORT  VESSEL 

HO  MEI  NO.  t 
LQNOLINER/eiLLNET 

HORNO  HSINO 

LOMLINE  FISHINO  VESSEL 

HUI  CHINO  NO.  I 
LONOL  t  NER/0 1  LLNET 

KUO  ZONO  3 

LCMOLINE  FISHINO  VESSEL 

PENS  MOU  « 

LCMOLINE  FISHINO  VESSEL 

RUEY  FONO.  3 

LONOLINE  FISHINO  VESSEL 

SHCN8  FONO  NO.  I 
LCMOLINER/OILLNET 


3» 

APPLICATION 
NU«ER 

FISHERY 

ACTIVITY 

TW-83-00S4 

BSA.OOA 

TU-83-307S 

PBS   . 

TW-89-3073 

PBS 

TU-89-3tl4 

PBS 

TW-83-3078 

PBS 

TW-SS-3110 

PBS 

TU-8S-0004 

BSA.OOA 

TW-8S-3084 

PBS 

TU-8S-30S2 

PBS 

TU-e5-00S« 

BSA.GOA 

TU-«S-O0«t 

BSA.OOA 

TW-83-30e3 

PBS 

TU-89-3043 

\ 

PBS 

TU-e3-303« 

PBS 

TU-89-303t 

PBS 

TW-B5-30»» 

PBS 

TW-0S-30K 

PBS 

TU-«9-3llP 

PBS 

< 


8 


f 


z 


I 


NATION 

APPLICATION 

FISHCf 

VESSEL  M»Me 

NUMBER 

VESSEL  TYPE 

••••*~~"~~'~**~~'*~~'~~" 

"■""••"•■"••" 

SHENG  KNO  1 

TU-eS-30^9 

PSS 

LONOLINE  FISHING  VESSEL 

SHIN  TAI  7 

TW-83-31 1 1 

PBS 

LONOLINE  FISHING  VESSEL 

SHIN  YUAN  CHENG  NO.  21 

TU-e9-30M 

PBS 

LONGLINER/SILLWET 

SHIN  YUAN  SENG  NO.  II 

TW-8S-3057 

PBS 

LONOLINER/eiLLNET 

SHYA  SHENG 

TU-e3-30l4 

pes 

.      LONOLINE  FISHING  VESSEL 

SUR  TON  1 

TU-eS-30I> 

PBS 

LONOLINE  FISHING  VESSEL 

SUK  TON  3 

TU-a9-3020 

PBS 

LONOLINE  FISHING  VESSEL 

TONO  AM4  31 

LONOLINE  FISHING  VESSEL 

TW-e3-30>7 

PBS 

TONO  CHOU  7 

TU-e3-30*4 

PBS 

LONOLINE  FISHING  VESSEL 

YIH  HSINO 

TU-83-3044 

PBS 

-■" 

LONGLINE  FISHING  VESSEL 

YINO  RUEY  SHIANG  3 

TU-S9-3013 

PBS 

LONOLINE  FISHINO  VESSEL 

YINO  YIH  SHIANG 

TU-8S-30IS 

PBS 

LONOLINE  FISHINO  VESSEL 

YU  SHAN  7 

TW-83-3087 

PBS 

LONGLINE  FISHINO  VESSEL 

YU  SHIANG  7 

TU-e3-3l08 

PBS 

LONOLINE  FISHING  VESSEL 

YUNG  CHANG  FU  1 

TV(-83-30»4 

PBS 

LONGLINE  FISHING  VESSEL 

YUNG  CHANG  FU  31 

TU-8S-304I 

PtS 

LONOLINE  FISHING  VESSEL 

•M00VERM1ENT  OF  THE  U.S.S.ff. 

. 

tS  SYEiO  VLKSH 

UR-eS-0«17 

•SA.OOA 

LARGE  STERN  TRAWLER 

-'■ 

NATION 

VESSEL  NAME 
VESSEL  TYPE 


A8INSK 
CAROO/TRANSPORT  VESSEL 

AHURSKIY  BEREQ 
CARGO/TRANSPORT  VESSEL 

•ABYKINO 

LARGE  STERN  TRAWLER 

BEREO  MECMTY 
CARGO/O^RANSPORT  VESSEL 

KAHCHATSKIY  BEREO 
CARGO/TRANSPORT  VESSEL 

KAPITAN  REDKOKASHA 
LARGE  STERN  TMULER 

tMROAT 

LARGE  STERN  TMULER 

KATANOLI 

LARGE  STERN  TRAWLER 

KHRUSTALNYI  BEREO 
CAROO/^RANSPORT  VESSEL 

KLUCHEVSKOI 

LARGE  STERN  TRAWLER 

KORENGA 

LARGE  STERN  TRAWLER  - 

LOTOS 

LARGE  STERN  TRAWLER 

MYS   BELKI^M 

LARGE  STERN  TfMULER 

HYS  EOOROVA 

LARGE  STERN  TRAWLER 

MYS  ORINA 

LARGE  STERN  TRAWLER 

MYS  GROZNY 

LARGE   STERN  TRMILER 

MYS    RATMANOUA 
LARGE   STERN  TMULER 

NIKOLAEVSKIY   KARABEL 


, 

41 

APPLICATION 
NineER 

FISHERY 

ACTIVITY 

0R-8S-07S* 

BSA.OOA  WOO 

3 

UR-89-0730 

BSA.OQA  woe 

UR-BS-07«S 

BSA.GQA 

OR-8S-0793 

BSA.OOA  woe 

UR-BS-0733 

BSA.eQA  WOO 

UR-B3-07M 

BSA.GOA 

UR-8S-0If8 

BSA.OOA 

UR-8S-0018 

BSA.OOA 

OR-BS-0732 

BSA.GOA  woe 

UR-83-0082 

BSA.OOA 

UR-89-021S 

BSA.OOA 

UR-eS-0200 

BSA.GOA 

UR-e3-021 4 

BSA.GOA 

UR-69-0097 

BSA.GOA 

UR-89-0t«P 

BSA.GOA 

UR-8S-0IS9 

BSA.GOA 

OR-85-0078 

BSA.OOA 

UR-83-0173 

SbA.OOA 

? 


< 

o 


Z 

p 

b 

I 

9 
» 

D 
o 

s 


2 

o 
a 

S 


VESSCL  rrft 


A^PLIMTION 

NUHKR 


FISHEWr 


•CTiwjTt 


/^ 


uuroc  ttEim  TiMUktit 

CMOa^MNSPMT  S«SSEI. 

TOWKwnCWIK   SmCLNIKOV 
LMtOe   tTERN  T1MA.CII 

UMIOC   trCM  TWULCR 

MOLIV  LAPEMIM 
GMMO^nMNS^Qirr  vcsscl 


UMNX   fTENN  nMULCM 

SCVETOOONETSK 
FACTWTY   SHIP 

SUIMIM4SNIY 

UMtOE   tTEIM  TnAWLER 


•OJUZ    '   » 

LMtOC  rrEMN  TMULEI* 

lARQE   tTENN  TMULEM 

SUIAK 
FACTOrr   SHIP 

9UETLAM 

UMWE  ITEIM  TMMICEn 

TENNEI 

iARX   trEI«4  TWIWLEM 

TieiL 

UMOE   STEIV4  TRMJLER 

VOST0C>»(YI    BEtEO 

CARoo/TMNSPOirr  vessel 

XWI    SYEZO   PROFSOrUKV 
LARoe   STEIM  TMMLER 

JELBWORAD 

LARSE   STERN  TRAULER 


UR-t9-«2» 

Mlt-OT-«047 
UR-W-073? 
UR-»»-0y«7 

UR-M-«839 
UII-«S-02d4 

Mt-e9-023a 
uR-M-ooeo 

UR-W-0202 
UR-e9-OI«2 
UR-89-e7«l 
UR-t4-«720 
UII-n-««34 


•iA.MA  woe 

•SA.eOA 

8tA,«(M 

esA.GOA  woe 
esAiOOA 

BSA.GOA 

eaA.ooA 

•SA.eOA 
•9A.eOA 
eSA.OOA 
BSA.OOA 
•SA.OOA 
SSA.OOA 

esA.eoA  uoc 

BSA.eOA 

esA.GOA 
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JafMii 

Joint  Venture— The  Government  of 
Japan  has  applied  for  fishing  vessel 
permits  to  engage  in  joint  venture 
activities  off'  Alaska.  The  applications 
request  that  Japanese  vessels  receive 
transshipments  in  the  FCZ  of  U.S. 
harvested  fish  in  the  total  amount  of 
330,000  mt.  The  species  being  requested 
include  4.200  mt  Pacific  cod,  324.400  mt 
pollock,  and  1,400  mt  other  species.  The 
five  American  companies  that  will  be 
partners  in  individual  joint  venture 
operations  with  the  Japanese  are: 
Peter  Pan  Seafoods,  Inc.,  1000  Denny 

Building,  6th  ft  Blanchard,  Seattle, 

WA  98121 
Universal  Seafoods,  Inc.,  P.O.  Box  15110, 

NE.,  QOth  Street,  Redmond,  WA  98052 
Mr.  Clinton  E.  Atkinson.  8000  Crest 

Drive,  NE..  Seattle.  WA  98115 
Whitney-Fidalgo  Seafoods,  Inc..  2360  W. 

Commodore  Way,  P.O.  Box  99008, 

Seattle.  WA  98199 
Westward  Trawlers,  Inc.,  3040  W. 

Commodore  Way.  Seattle,  WA  98199 

Poland 

Joint  Venture — The  Government  of 
the  Polish  People's  Republic  has  applied 
for  fishing  vessel  permits  to  engage  in 
joint  venture  activities  in  Alaska.  The 
applications  request  that  Polish  vessels 
transshipments  in  the  FCZ  of  U.S. 
harvested  fish  in  the  total  amount  of 
2a000  mt  of  pollock  in  Alaska  with  two 
American  partners:  Alaska  Contact  750 
West  Second  Avenue.  Suite  204. 
Anchorage,  Alaska  and  Quest  Trading 
Company,  790  North  4th  Court  Coos 
Bay,  Oregon.  Both  operations  will  begin 
January  1  and  end  December  31, 1985. 
For  the  WOC  fishery,  Poland  has 
requested  laooo  mt  of  Pacific  whiting 
with  the  American  partner,  Quest 
Trading  Company.  This  operation  will 
begin  May  1,  and  end  October  30, 1985. 

Kocea 

Joint  Venture— The  Government  of 
the  Republic  of  Korea  has  applied  for 
fishing  vessel  permits  to  engage  in  joint 
venture  activities  in  Alaska.  The 
applications  request  that  Korean  vessels 
receive  transshipments,  in  the  FCZ,  of 
US.  harvested  fish  in  the  total  amount 
of  125,700  mt  for  the  following  species: 
pollock  (75,100  mt):  Pacific  cod  (8,750 
mt):  flounders  (8.250  mt):  Pacific  ocean 
perch  (5.400  mt):  Atka  Mackerel  (25.400 
mt)  and  other  groundfish  (2,800  mt). 
Thirteen  (13)  American  partners  will 
participate  in  the  joint  ventures  with 
Korea,  however,  negotiations  have  been 
completed  with  only  the  following  six 
companies: 
Daerim  America.  Inc..  2125  Center 

Avenue,  Suite  105,  Ft  Lee.  NJ  07024 


Profish  International,  Inc.,  1530 

Westlake  Avenue  N.,  Suite  700. 

Seattle.  WA  98109 
Cal-Alaska  Fisheries.  Inc.,  324  W.  8th 

Street  Suite  203.  Los  Angeles.  CA 

90005 
Alaska  Joint  Venture  Fisheries.  Ltd..  750 

W.  Second  Avenue,  Anchorage, 

Alaska  99501 
Joint  Venture  Fisheries,  Ltd.,  Canal 

Place  Office  Park.  150  Nickerson, 

Suite  207,  Seattle.  WA  98107 
Alaska  Contact  Ltd.,  750  West  Second 

Avenue,  Suite  203,  Anchorage,  Alaska 

99501 

Netherlands 

Joint  Venture— The  Goverrmient  of 
the  Kingdom  of  the  Netherlands  has 
applied  for  fishing  vessel  permits  to 
engage  in  joint  venture  activities  in  the 
NWA  fishery.  The  applications  request 
that  Netherlands  vessels  receive 
transshipments  of  Atlantic  Mackerel 
fitim  U.S.  fishing  vessels  in  the  amount 
of  5.000  mt  from  January-December. 
1985.  The  American  partner  in  this  joint 
venture  is  Scan  Ocean,  Ina,  42  Rogers 
Street  Gloucester,  MA  0193a 

East  Gennany 

Joint  Venture — ^The  Government  of 
the  German  Democratic  Republic  has 
applied  for  fishing  vessel  permits  to 
engage  in  joint  venture  activities  in  the 
NWA  fishery.  The  applications  request 
that  East  German  vessels  receive 
transshipments,  in  the  FCZ,  of  5,000  mt 
of  mackerel  bom  U.S.  fishing  vessels. 
The  American  partner  in  the  joint 
venture  is  Joint  Trawlers  (North 
America).  Ltd..  P.O.  Box  1209 
Gloucester,  MA  01930.  The  operation 
will  take  place  December.  1984-April 
1985. 

Taiwan 

Joint  Venture — Taiwan  has  applied 
for  fishing  vessel  permits  to  engage  in 
joint  venture  activities  in  Alaska.  The 
applications  request  that  Taiwanese 
vessels  receive  transshipments  of  U.S. 
harvested  fish  in  the  total  amount  of 
9,000  mf  including  Pacific  cod  (3,700  mt); 
pollock  (2,800  mt):  Turbot  (1,400  mt)  and 
other  species  (1,100  mt).  This  joint 
venture  has  two  American  partners: 
Alaska  Contact  Ltd.,  750  W.  2nd 
Avenue,  Suite  203,  Anchorage,  AK  99501 
and  St  George  Tanaq,  Corp.,  2804 
Fairbank  Street,  Anchorage,  AK  99503. 
The  vessels  will  operate  March,  1985- 
November,  1985. 

USSR 

Joint  Venture— The  Government  of 
the  Union  of  Soviet  Socialist  Republics 
has  applied  for  fishing  vessel  permits  to 
engage  in  joint  venture  activities  in 


Alaska.  The  applications  request  that 
Soviet  vessels  receive  transshipments  of 
pollock  (2.58d  mt),  atka  mackerel  (20,468 
mt),  yellowfin  sole  (31,865  mt).  Pacific 
cod  (24.369  mt),  other  flounders  (21,244 
mt).  and  other  species  (2,065  mt)  from 
domestic  vessels.  The  total  is  102,600  mt 
The  American  partner  is  Marine 
Resources  Company  (MRC),  192 
Nickerson  #307,  Seattle,  WA  98109.  The 
operation  will  begin  February,  1985  and 
end  October,  1985. 

Spain 

Joint  Venture— The  Government  of 
Spain  (GOS)  has  applied  for  a  fishing 
vessel  permit  to  engage  in  joint  venture 
activities  in  Alaska.  The  application 
requests  that  the  Spanish  vessel  receive 
transshipments  of  groundfish  totalling 
IZOOO  mt:  pollock  (4,000  mt)  and  Pacific 
cod  (8,000  mt).  The  American  partner  is 
Alaska  Salt  Fish  Corporation.  705 
Christensen  Drive.  Anchorage,  AK 
99501.  The  operation  was  scheduled  to 
begin  January,  1985  and  continue  until 
the  harvesting  ends.  The  vessel  for 
which  a  permit  was  requested  has 
sunken.  This  notice  is  to  indicate  the 
Intent  of  GOS  to  form  a  joint  venture,.  ' 

(FT)  Ooc  M-31MS  riUd  11-30-M;  »M  am) 
SKJJNO  COOC  M«0-2>-«l 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement  SulMnltted  to  Office  of 
Management  and  Budget  for  Review 

AOCNCV:  Commodity  Futures  Trading 
Commission. 

ACnOM:  Notice  of  information  collection. 

summary:  The  Commodity  Futures 
Trading  Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511. 
ADDRESS:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Katie  Lewin.  Office  of 
Management  and  Budget.  Room  3235, 
NEOB,  Washington,  D.C.  20503,  (202) 
395-7231.  Copies  of  the  submission  are 
available  from  Joseph  Salazar,  Agency 
Clearance  Officer,  (202)  254-9735. 

Title:  Market  Surveys. 

Form  number  Not  applicable. 

Action:  Extension. 

Respondents:  Businesses  (excluding 
small  businesses). 

Estimated  annual  burden:  2,000. 

Estimated  number  of  respondents:  400. 
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Issued  in  Washington.  D.C.  November  27, 
1SB4. 
)eaaA.Wabb. 

Secretary  of  the  Commission. 

PK  Doc  M-n««  FIM  n-W-M  •.■4S  unl 

anxwo  COM  nsi-si-ii 

New  York  Futures  Exchange 
Commodity  Research  Bureau  Futures; 
Price  Index  Futures  Contract 

aoency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

summary:  The  New  York  Futures 
Exchange  ("NYFE")  has  applied  for 
designation  as  a  contract  market  in  the 
Commodity  Research  Bureau  Futures 
Price  Index  ("CRB  Index").  The 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined  that  the  terms  and 
conditions  of  the  proposed  futures 
contract  are  of  major  economic 
significance  and  that  accordingly, 
making  available  the  proposed  contract 
for  public  inspection  and  comment  is  in 
the  public  interest  will  assist  the 
Commission  In  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act 

DATE^  Comments  must  be  received  on  or 
before  February  1. 1985. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  D.C.  20581. 
Reference  should  be  made  to  the  NYFE 
CRB  Index  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Shilts,  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  D.C.  20581,  (202)  254-7303. 
A  copy  of  the  terms  and  conditions  of 
the  NYFE's  proposed  CRB  Index  futures 
contract  will  be  available  for  inspection 
at  the  Office  of  the  Secretariat, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
NYFE  in  support  of  its  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1983)). 
Requests  for  copies  of  such  materials 


should  be  made  to  the  FOL  Privacy  and 
Sunshine  Acts  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract  or  with  respect  to  other 
materials  submitted  by  the  NYFE  in 
support  of  its  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  D.C  20581,  by  February  1, 
1985. 

bsued  in  Washington,  D.C.  on  November 
28,1984. 
lean  A.  Webb, 
Secretary  to  the  Commission. 

(FR  Doc  M-313X  Filed  11-30-M:  B:4S  (nil 
WUJNQ  COOC  UCI-SI-M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Draft  Conservation  Cost-Sharing 
Principles  and  Proposed  Model 
Conservation  Standards 
Implementation  Program  Guidelines; 
Meeting 

aoency:  Bonneville  Power 

Administration  (BPA).  DOE. 

action:  Meeting  notice. 

summary:  Cost  Sharing:  In  eariy  August 
1984.  BPA  initiated  a  process  to  develop 
policy  and  principles  reflecting  ^he 
concept  of  conservation  cost 
sharing.Cost  sharing  is  defined  as  the 
up-front  sharing  of  the  cost  of 
conservation  program  incentives 
between  BPA  and  implementor.  This 
concept  was  proposed  in  lieu  of  the 
current  conservation  contract  charge  to: 
(1)  Address  concerns  about  equitable 
cost  recovery  from  generating  and  non- 
generating  utilities,  (2)  reflect  BPA's 
current  resource  planning  assumptions, 
and  (3)  address  program  flexibility  and 
cost  concerns  voiced  by  utilities 
regarding  the  conservation  contract 
charge.  The  resulting  final  cost-sharing 
principles  will  be  used  as  the  basis  for 
negotiating  amendments  to  BPA's  long- 
term  conservation  contract  reflecting  the 
cost  sharing  approach. 

BPA  has  written  draft  conservation 
cost-sharing  principles,  and  will  hold 
meetings  and  accept  comments  on  the 
principles.  Copies  of  the  principles  are 
available  upon  request  from  the  Public 
Involvement  office  at  the  address  below. 
Any  written  conmients  on  the  principles 
should  be  received  by  5  p.m.,  December 
31, 1984,  addressed  to  Ms.  Donna  L 


Geiger,  Public  Involvement  Manager. 
Bonneville  Power  Administration,  P.O. 
Box  12999.  Portland,  Oregon  97212. 

Model  Conservation  Standards:  In  its 
Two  Year  Action  Plan,  the  Northwest 
Power  Planning  Council  (Council) 
established  standards  for  energy- 
efficiency  in  new  residential  and 
commercial  buildings.  The  Council 
recommended  that  State  and  local 
governments  adopt  these  Model 
Conservation  Standards  (MCS)  by 
January  1, 1986.  and  that  BPA  develop  a 
program  to  reimburse  these  entities  for 
incremental  costs  associated  with  the 
adoption  and  enforcement  of  the  MCS. 

In  response,  BPA  has  developed 
Proposed  Policies  and  Guidelines  for  a 
Model  Conservation  Standards 
Implementation  Program  (MCSIP), 
wldch  will  support  MCS  implementation 
and  enforcement  after  January  1. 1986. 
BPA  will  hold  meetings  and  accept 
conmients  on  MSCIP.  Copies  of  these 
procedures  which  were  released 
November  16, 1984,  are  also  available 
from  the  Public  Involvement  office. 
Written  comments  regarding  the  MCSIP 
should  be  received  by  5  p.m.,  December 
17, 1984.  addressed  to  Ms.  Donna  L 
Geiger,  Public  Involvement  Manager, 
Bonneville  Power  Administration,  P.O. 
Box  12999,  Portland,  Oregon,  97212. 

Public  meetings  on  the  Draft 
Conservation  Cost-Sharing  Principles 
(CS)  and  the  proposed  Model 
Conservation  Standard  Implementation 
Program  Guidelines  will  be  held  during 
the  week  of  December  10th.  Meeting 
locations,  dates  and  times  are  as  follow: 

Missoula,  Montana 
December  la  Missoula  Village  Red 
Lion.  Canyon  Room,  100  Madison, 
9:30-11:30  a.m.— CS,  l«0-3«) 
p.m. — ^MCS 
Spokane,  Washington 
December  11,  Spokane  Ridpath  Hotel, 
Terrace  Room  C  West  515  Sprague, 
9:30-11:30  a.m.— CS.  l:00-3«) 
p.m. — ^MCS 
Portland.  Oregon 
December  12.  Thunderbird  Motor 
Inn — Jantzen  Beach,  Klamath  Room, 
1401  N.  Hayden  Island  Drive,  9:30- 
11:30  a.m.— MCS,  lK)0-3«)  p.m.— 
CS 
Boise,  Idaho 
December  13,  Owyhee  Plaza,  1109 
Main  Street,  9:30-11:30  a.m.— C& 
l«>-3.-00  p.m.— MCS 
Seattle.  Washington 
December  14,  Seattle  Mercer  Forum. 
Rooms  I  and  B,  Mercer  Street  at  3rd 
Avenue  North,  9:30-11:30  a.m.— CS, 
1:00-3KX)  p.m.— MCS 
Responsible  Officials:  Sue  F.  Hickey, 
Director,  Division  of  Planning  and 


lfcght««  /  PoL  4»  Ng.  2»  /  Monday,  Decigafeei  X  1»C  /  No<i««s 


EviiBUtiiiii,  OiBcv of  CatsBrrataoL  ■ 
the  official  mpMnMe  fw  lii  iiiliip«ig 
the  ca■^«)ta^■f  policy.  Sy^eji  DL 
BiimnBi  Direetw,  DrviaioB  of 
Rsaidmtet  Pio|i  ii— i.  Office  of 
Conservation,  is  the  ofEctol  reepoaaiUe 
for  develayiag  MCS-eepport  polieiea  and 
procedores. 

Ms.  Donna  L.  GcigBr,  Pobbc  Invoivement 
Office,  FA  Bbx  vam,  rortland;  Oregon. 
97212.  Ttfapkaim  numbcca>  voice^TTY, 
for  the  Biblic  iBToivement  Office  are: 
503-230-3«7a  in  Portland:  toU-fres  800^ 
45ft-842»  for  Oreyoo  oirtaide  of  Pordand; 
aad  tell-free  8i80-547-ff>M  for 
Washington,  Uaho,  liifontaoa.  Utah. 
Wyomia^  Nevada,  and  California. 

Issues  in  PsrdMid,  Oregon,  on  Novemhw 

27, 1984. 

Acting  Administrator. 

|FK  Doc.  m-amsi  ni«d  \t-»-»t.  ras  pm| 


SouttMrastcm  Power  Administration 

Propoood  Town  Bluff  Hydropowror 
Projoct,  Texas;  Notice  of  Firtai 
Setoction 

^ 

AOENCT;  Department  of  Energy, 
Southwestern  Power  Administration. 
action:  Notice  of  final  selection  of  the 
Sam  Raybum  Municipal  Power  Agency 
as  the  financial  sponsor  and  preference 
customer  for  the  proposed  Town  Bluff 
Hjrdropower  Pl^jject  in  Texas. 


1.  The  tenative  selection  of  the  Sam 
Raybum  Municipal  Power  Agency,  a 
public  body  in  the  state  of  Texas,  as  the 
financial  sponsor  and  preference 
customer  for  the  proposed  Town  Bluff 
Hydropower  Project  was  announced  in 
the  Federal  Register,  Volume  49, 
Number  199,  Friday,  October  12, 1984, 
page  40095.  This  announcement  also 
stated  that  any  subsequent  proposals 
and/or  applications  for  sponsorship  or 
power  and  energy  from  the  project 
received  prior  to  November  13, 1984, 
would  be  considered  in  the  final 
selection  process. 

2.  Inquires  requesting  additional 
information  were  received;  however,  no 
subsequent  proposals  or  applications  for 
financial  sponsorship  or  power  and 
energy  from  the  project  were  received 
during  the  above  mentioned  public 
comment  period  which  closed  on 
November  13, 1984.  Because  no 
additional  proposals  were  received  and 
becaua*  the  previously  announced 
proposal  submitted  by  the  Sam  Rayburn 
Municipal  Power  Agency  met  or 
exceeded  all  financial  sponsor  and 


pnrfeccBCB  cuttaRHV  criteria:  notice  ts 
hetefty  given  Ikat  the  Sara  Ray^Ms 
Municipai  famew  A^auLf  ia  aelested  as 
the  financial  ipoomot  nii  poifiBrence 
castDmei  fcr  the  proposed  Tews  BhxS 
Project.  Texaa. 


For  further  information  about  the 
proposed  project  design,  construction 
and  financing,  contact:  James  L  Hair, 
Executive  Assistant,  Forth  Worth 
District,  Corps  of  Engineers,  P.O.  Box 
17300.  Fort  Worth.  Texas  7&1Q2. 
Telephone  (817]  334-2381; 
or 

For  further  information  about  the 
proposed  marketing  of  the  power  and 
energy  from  the  proposed  project, 
contact;  Walter  M.  Bowers.  Director. 
Power  Marketing,  Southwestern 
Power  Administration.  P.O.  Box  1619. 
Tulsa,  Oklahoma  74101,  Telephone 
(918)  581-7529. 

Dated:  November  23,  MMi 

Ronald  R  Wilkenon, 

Administrator.  Southwestern  Power 
A  dministratioa. 

|FR  Doc.  84-31679  Kiwi  11-^0-Mi  n.V  ui| 
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Federal  Energy  Regulatory 
Commission 

(Docket  No.  GP85-4-0001 

Amerada  Hess  Corp.,  et  ah  Blanket 
Protest,  Complaint,  Motion  To 
Intervene,  and  Request  for  Evidentiary 
Hearings  on  Production-Related  Cost 
Allowances 

In  the  matter  of  Amerada  Hess  Corp.. 
American  Petrofina  Co..  Aminoil  USA  Inc.. 
Amoco  Production  Co.,  ARCO  Oil  and  Gas 
Co..  Champlin  Petroleum  Co..  Chevron  USA 
Inc.,  Cities  Service  Co.,  Cities  Service  Oil  k 
Gas  Corp.,  CNC  Producing  Co.,  Conoco,  Inc. 
Diamond  Shamrock  Exploration  Co..  Exxon 
Corp.,  Getty  Oil  Co.,  Gulf  Oil  Co..  Kerr- 
McGee  Corp.,  The  Louisiana  Land  & 
Exploration  Co.,  Marathon  Oil  Ca.  Mobil 
Producing  Texas  and  New  Mexico.  Inc., 
Mobil  Oil  Exploration  ft  Producing  Southeast 
Inc..  Phillips  Oil  Co.,  Placid  Oil  Co..  Shell 
Western  EAP  Inc.  Shell  Oil  Co..  Shell 
Offshore  Inc.,  Sohio  Petroluem  Co..  Sun 
Exploration  ft  Production  Co.,  The  Superior 
Oil  Co..  Tenneco  Oil  Co.,  Texaco,  Inc.. 
Texaco  Producing  Inc.,  Union  Oil  of 
California,  Union  Texas  Petroleum  Corp. 

Issued  November  27. 1984. 

On  October  31, 1984,  Associated  Gas 
Distributors  (AGD)  filed  a  Blanket 
Protest,  Complaint,  Motion  to  Intervene, 
and  Request  for  Evidentiary  hearings  on 
Production-Related  Cost  Allowances  in 
response  to  the  blanket  affidavits 
submitted  by  the  above-named 


companies  ''inaolar  as  sach  affMa<vi4» 
purport  to  cover  rate  increases  for 
natural  gas  first  sales  to  the  fWTowiny 
named  interstsrte  pipeHnes:  Colombia 
Gas  Transmieaian  Cerpocatioav 
Consolidated  Gas  Tiiiwaieilni 
Corporation,  Panhandle  Eastern  Pipe 
Line  Company,  Sea  Robin  Pipeline 
Company,  Southenr  NatOTaJ  Gas 
Company,  Tennessee  Gas  Plpeffne 
Company,  Texas  Gas  Transmission 
Corporation,  Texas  Eastern 
Transmission  Corporation, 
Transcontinental  Gas  Pipe  Line 
Corporation,  and  United  Gas  Pipe  Line 
Company  (jointly  referred  to  a*  ACD 
pipeline  supplies).  Specifically,  AGD 
alleges  that  each  of  the  AGD  companies 
relies  either  directly  or  indirectly  upon 
one  or  more  of  the  AGO  pipeline 
suppliers  and  ftat  the  rate  increases 
proposed  by  the  above-captioned 
producing  companies,  insofar  as  their 
blanket  affidavits  provide  for  increased 
rates  for  first  sales  of  natural  gas  to  the 
AGD  pipeline  suppliers,  will  adversely 
affect  the  AGD  companies'  cost  of 
purchased  gas,  their  retail  rates,  and 
their  competitive  position  in  the 
marketplace. 

AGD  states  that  Mobil  Oil 
Corporation  filed  a  complaint  on  August 
28, 1984  '  that  argued  that  a  vast 
majority  of  interstate  pipelines  failed  to 
comply  with  the  Commission's  section 
110  regulations  by  not  paying 
production-related  costs  in  installments 
during  the  period  March  7, 1983  through 
December  31, 1984.  AGD  further  states 
that  on  September  8, 1984.  Indicated 
Producers  submitted  in  Docket  No. 
GP84-51-000  a  "Motion  to  Require 
Pipeline  Purchasers  to  Pay  Gathering 
and  Compression  Allowances."  As 
reason  for  the  non-payment  of  the 
section  110  allowances,  AGD  alleges" 
.  .  .  that  the  pipelines'  non-payment  is 
attributable  to  good  faith  disagreements 
or  non-agreements  between  the 
contracting  parties  as  to  whether  the 
producers'  charges  for  production- 
related  services  are  justified  by  the  facts 
pertaining  to  individual  wellhead  sales 
and/or  the  producers'  failure  to  provide 
in  a  timely  way  the  factual  description 
or  basis  for  their  charges."  Therefore,  on 
the  basis  of  the  Mobil  Complaint,  the 
Indicated  Producers  Motion,  the 
pipelines'  response  thereto  and  the 
instant  complaint.  AGD  asserts  that  a 
proceeding  in  the  nature  of  a  hearing 
before  the  Production  Related  Cost 


'  The  blanket  afTidavitt  are  required  by 
S!54.94|k|(l)  of  the  Commission's  regiilanons  under 
the  Natuml  Gas  Act. 

'Mobil  Corp.  v.  ANR  Pipeline  Company.  Dockcl 
No.  CP84^5O-0O0. 
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Board  is  required  by  the  remedial 
procedure  provided  in  $  275.1105(d)  of 
the  Commission's  regulation. 

Any  person  who  desires  to  be  heard 
or  to  make  a  protest  to  the  request 
should  file,  within  30  days  after  this 
notice  is  published  in  the  Federal 
Register,  with  the  Commission  a  motion 
to  intervene  or  a  protest  in  accordance 
with  Rules  211  or  214  of  the  Rules  of 
Practice  and  Procedure.  Such  motion  to 
intervene  or  protest  should  be  filed  at 
825  North  Capitol  Street.  NE., 
Washington.  D.C.  20426.  All  protests 
filed  wiU  be  considered  but  will  not 
make  the  protestants  parties  to  the 
proceeding.  Any  party  who  wisnes  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules.  The  companies 
named  in  this  filing  have  been  served  by 
AGD  and  also  have  30  days  from 
Federal  Register  publication  to  file  their 
answers. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  M-SUTS  FUed  ll-aO-M:  •:«,  %m\ 
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(Docket  Na  ER85-132-000] 
Carolina  Power  A  Ught  Co^  FIHng 

November  27. 1964. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  19, 
1984,  Carolina  Power  &  Light  Company 
(CPaL)  tendered  for  filing  proposed 
cancellation  of  the  "1971  Generator 
Installation  Agreement"  dated  July  6, 
1969.  between  CP4L  (FPC  No.  98),  Duke 
Power  Company  (FPC  No.  247).  South 
Carolina  Electric  ft  Gas  Company  (FPC 
No.  30),  and  Virginia  Electric  and  Power 
Company  (FPC  No.  96).  Under  the 
Agreement.  CP&L  built  a  194  megawatt 
unit,  Asheville  Unit  No.  2.  at  CP&L's 
Asheville  Steam  Electric  Plant  and  sold 
unit  capacity  and  energy  to  the  other 
three  utilities.  In  addition.  CP&L  and 
Duke  constructed  and  operated  230  kV 
transmission  facilities  to  provide 
additional  intercoimection  from  the 
Asheville  Steam  Electric  Plant. 

Under  the  provisions  of  Article  2  of 
the  Agreement,  CP&L  would  notify  the 
Parties  to  the  Agreement  prior  to  May  1 
of  each  year  the  amount  of  the  Asheville 
Unit  No.  2  generating  capacity  CP&L 
would  remain  in  order  to  have  sufficient 
capacity  to  meet  their  projected 
Western  Division  peak  demand.  No 
charges  or  payments  have  been  mad6 
between  CP&L  and  Duke,  SCE&G,  or 
VEPCO  for  capacity  since  April  30, 1977, 
nor  the  transmission  facilities  since 
April  30, 1979,  thereby  making  the  "1971 


Generator  installation  Agreement" 
inactive.  .*  . 

CPftL  has  sent  copies  of  this  filing  to 
Duke  Power  Company,  South  Carolina 
Electric  ft  Gas  Company,  and  Virginia 
Electric  and  Power  Company. 

This  cancellation  is  proposed  to  be 
effective  sixty  days  after  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D;C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
12. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  Inspection. 

Kenneth  F.  Phimb,  j^ 

Secretary.  ;  ■ 

[FR  Doc  31477  PiM  11-40-M:  MS  un|  ' 
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(Docket  Na  ER«S-131-0001 
Citizens  Utilities  C04  Cancellation 

November  27. 1964. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  19. 
1984.  Citizens  Utilities  Company 
(Citizens)  tendered  for  filing  a  notice  of 
cancellation  Rate  Schedule  FPC  No.  11. 

Citizens  requests  an  effective  date  of 
January  18. 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street.  NW..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
11. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb. 
Secretary. 

(FR  Doc  M-S147B  PiM  11-3&-M  ME  ub| 
BlUMa  COOC  C717-01-M 


[Docket  No.  GPSS-5-0001 
Conoco,  inc.  Complaint 

Issued:  November  27. 1984. 

Conoco,  Inc.,  a  producer  of  natural 
gas.  has  filed  a  complaint  against 
sixteen  pipeline  companies  *  alleging 
that  those  companies  have  failed  to 
make  timely  payments  to  Conoco  of 
production-related  cost  allowances. 
Conoco  states  that  S  271.1104(e)  of  the 
Commission's  regulations  * 
implementing  section  110  of  the  NGPA.* 
requires  the  pipeline  companies  to  pay  it 
for  certain  production-related  costs 
incurred  before  March  7. 1983.  (the 
retroactive  period)  in  equal  installments 
between  March  3, 1983  and  December 
31. 1984.  Also  the  pipeline  companies 
allegedly  were  required  to  pay  Conoco 
for  production-related  costs  incurred 
after  March  7, 1983,  (the  current  period) 
within  the  time  period  stated  in 
Conoco's  invoice  or  in  the  contract* 
Conoco  states  that  as  of  September  30, 
1984,  the  pipeline  companies  had  paid 
only  22.1%  of  their  payments  for  the 
retroactive  period  and  only  12J%  of  the 
amounts  billed  for  the  current  period. 
Conoco  requests  that  the  Commission: 
(1)  Direct  that  the  pipeline  companies 
make  the  payments  for  which  they  have 
received  billings  within  thirty  days,  (2) 
declare  that  failure  to  make  timely 
payments  will  result  in  enforcement 
action  including  imposition  of  civil  fines 
under  section  504(b)  of  the  NGPA.  and 
(3)  direct  the  pipeline  companies  to 
offset  the  production-related  cost 
allowances  against  any  Btu  refund 
payments  required  by  the  rulemaking 
proceeding  in  Docket  No.  RM84-6-000. 


'  Columbia  Cat  Transmission  Corporation:  El 
Paso  Natural  Gas  Company:  Gas  Company  of  New 
Mexico.  Division  of  Southern  Union  Company;  1-one 
Star  Gas  Company:  Natural  Gas  Pipeline  Company 
of  America;  Northern  Natural  Gas  Company, 
Division  of  Inlemorth  Inc.:  Northwest  Central 
Pi|)eline  Corporation;  Northwest  Pipeline 
Corporation:  Panhandle  Eastern  Pipe  Line 
Company;  Sea  Robin  Pipeline  Company;  Soutliem 
Natural  Gas  Company;  Texas  Eastern  Transmission 
Corporation;  Texas  Gas  Resources  Corporation; 
Transcontinental  Gas  Pipeline  Company; 
Transwestcm  Pipeline  Company;  United  Gas  Pipe 
Line  Company. 

MS  CFR  271.n04(c)  (1984). 

MS  U.S.C.  3320(1982). 

*That  time  period  generally  was  a  month  or  leas 
from  the  date  of  the  invoice. 


f 
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Any  ycTMO  whadcain*  to  k«  leant 
or  to  make  any  protest  to  this  complanit 
should  file,  within  15  days  a£tef  lhi« 
notice  is  published  in  the  Federal 
Register,  with  the  Federal  Energy 
Regulatory  Commrssion.  825  ^fo^th 
Capitol  Street,  NE.,  Washington,  D.C 
20426k  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
Rule  211  or  214  ef  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214f  Aft  protests  filed 
will  be  considered  but  will  not  maka.  the 
pratestants  parties  to  the  proceeding. 
Copies  of  the  complaint  have  been 
served  by  Conoco  on  aH  respondents. 
Answers  to  the  complaint  shall  be  due 
witlan  21  day»  after  this  notice  is 
published  in  the  fedeni  Register  under 
Rules  206  and  213  fie  CFR  3K.2W  and 
386.21^^ 
KennetiiF.  Ptumb^ 
Secretary. 

(FR  Doc  M-SM7S  FIM  ll-atV-M  8:48  UBl 
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(DoclMlltai  CP<6-«6-«oe) 

Consoidatad  Gas  Transmissioa  Corp- 
andTannastaa  Gaa  Pipaflna  ComiMny, 
»  OlvWon  of  Tannaco  loc;  Requast 
UMar  Blankaf  AuttMKbatibn 


Novenbar  zr,  IS 

Take  notfc»  that  en  November  Z  1964, 
Caasolidated  G««  Transmission 
Corporation  (Consolidated),  445  West 
Main  Straet,  Clarksburg,  West  V&gkiia 
2830lraadT«iiie9see  Cas  PipeMne 
Compoa^  a  IXviaiea  of  Tenneco  btc. 
(Tennessee),  Toneco  BaildSng,  Hoostea, 
Texas  7700Z.  (coilectiwsiy  laierred  to 
hetcia  as  Applicants^  filad  in  Docket 
No.  CPDC  M  M6  a  seyiasl  passuant  to 
S  157.206  of  the  Commiaaiea's 
Hcgnktions  under  the  NalBsai  Gas  Act 
(18  CFR  157.286)  far  au^Mrioatiaa  to 
increase  the  maxinvm  Totmn  of 
natural  gas  to  be  stoscd  in  the  jointly- 
owned  Hanisaa  stara9B  pool,  located  in 
northern  Pcnnsjrlvania  and  aooAem 
New  York  pufsoant  to  tile  certificates 
issued  to  Consolidated  in  Docket  No. 
CP82-637-000  and  Tennessee  in  Docket 
Na  CPa2:-41^-«Qe  under  section  7  of  the 
Natural  Cos  Act  aQ  as  more  fully  set 
fortk  in  the  request  which  is  on  file  wflh 
the  Commission  and  open  to  public 
inspection. 

Applicants  propose  to  increase  the 
storage  capacity  of  the  Harrison  storage 
pool  by  644,000  Mcf  of  gas,  from 
33.456,000  Mcf  to  34,100,000  Mcf,  at  a 
pressure  baae  of  14.73  psia.  Applicants 
explain  that  the  additional  capacity 
would  be  utilized  as  top  storage  gas  and 
thus  the  top  storage  gas  level  is  also 
proposed  to  be  increased  by  644,000 


Mcf.  fnm  20(673,600  hCcf  to  20717,600 
Mcf.  Applicants  state  that  in  pisaaaig 
the  devalopnenk  (rf  the- Harnsoir  storage 
pooi  the  ohginal  capacity  of  tha- 
productian  pool  was  estimated  to  be 
33.456,000  Mcf  of  gas  at  the  original  pool 
pressure  of  2140  psig.  It  is  further  stated 
that  with  continued  operation  of  the 
pool,  Applicants  have  found  that  this 
vohmw  of  gas  reaches  a  stabilized 
wellhead  pressure  for  the  pool  of  less 
than  2M6pstg.  Applicants  have 
calculated  that  the  requested  adcfitional 
644,000  Mcf  ef  natural  gas  can  be  stored 
at  Harrison  befor*  rsschin^  the  original 
pool  pressiH'c  of  2140  psig. 

Applicants  advise  that  no  new 
facilities  would  be  necessary  to  increase 
the  stetage  pool  capacity  and  that  tha 
increasa  in  capacity  would  have 
virtually  no  impact  on  the  normal 
operations  of  th«  facility. 

Any  person  or  the  Conunission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  art  appiication  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 


KennelkF. 
Secretary. 

[FK  Dgc  M-3MM  «n*dni-«.«4i  aMi  Ml) 

ORxma  caua  «^7^v« 


IDockat  Na  ER8S-130-0001 
illinoia  Powar  Co.;  Rlinf 

November  27, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  16, 
1984,  Illinois  Power  Company  (Illinois] 
tendered  for  filing  an  initial  rate 
schedule  (Power  Coordination 
Agreement]  described  herein  between 
Soyland  Power  Cooperative,  Ire. 
(Soyland),  Western  Illinois  Power 
Cooperative,  Inc.  (WIPCO)  and  Illinois 
Power  Company. 

Under  the  Power  Coordination 
Agreement.  Soyland  and  WIPCO  will 
have  the  right  to  purchase  the  output 
from  a  portion  of  Illinois  Power 
Company's  fossil-fueled  generating 


capacity.  Th«  parties  to  the  Agreement 
also  agreed  to  poot  llieir  generating 
facilities  so  as  to  minimize  the  facilitiefl 
which  eatii  will  require  to  meet  tfie 
growing  requirements  of  their  respective 
customers  and  members  for  electric 
power  and  to  provide  thetr  ess  turners 
for  economic  benefits  and  reliable 
service  inherent  from  coordinated 
system  planning  and  operation.  In 
addition,  the  Agreement  provides  diat 
the  parties  will  share  die  use  of 
transmission  facilities,  inclading  the 
right  to  tap  tfie  ^rstems  of  ttte  other 
parties  for  the  parpose  of  serving  Hs 
members  or  customers  located  in  the 
area  served  by  tfit  pool. 

The  Company,  with  the  concurrence 
of  Soyland  and  WIPCD,  requests  that 
the  Commission  grant  a  waiver  of  its 
notice  reqnirements  pursuant  to  the 
Commissiorr's  regulations  and  allow  the 
filing  to  become  effective  on  January  1, 
1985,  without  suspension  to  achieve  tfie 
effective  date  provided  in  the  Pbwer 
Coordination  Agreement. 

Copies  of  the  filing  vrerc  served  upon 
the  Company's  electric  eeoperativa 
customers,  and  the  Illinois  Commerce 
Commission,  Springfield,  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shouid  fila  •  aurtjan  ta 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capito)  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Ru*ss  211 
and  214  of  the  Commission's  Rules  ef 
Practice  and  Procedure  (ISCFR  385i^Tl, 
385.214).  AH  such  motions  or  protests 
should  be  filed  on  or  befbre  December 
11, 1964.  Protests  witt  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  servo  to  make  firotestants  parties  tO' 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  ate  available 
for  pubhc  inspection. 
Kenaetk  F.  numb. 
Secretary. 

|FR  Doc  M-314n  PUwi  11-30-M:  8:45  im] 
MLLMM  COOK  WlfT-m-m 


I  Docket  No.  CP6fr-«S-00OI 

Natural  Gaa  PItiatlwa  Company  of 
Amertea;  AppHcation 

November  27, 1964 

Take  notice  that  on  November  6, 1984, 
Natural  Gaa  Pipeline  Company  of 
America  (Applicant),  701  East  22nd 
Street  P.O.  Box  1206,  Lombard,  Illinois, 
60146.  filed  in  Docket  No.  CP85-88-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
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of  public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  and  the  construction  and  operaticm 
of  appui  tenant  facilitiea  in  the  Twin 
Field  area  Hansford  Co\inty,  Texas,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  is  open  to  public  inspection. 

Applicant  states  that  it  owns  and 
operates  a  gas  collection  system  in  the 
Twin  Field  area.  Hansford  County, 
Texas.  Applicant  fuithcr  states  that 
analysis  indicates  significant  quantities 
of  heavy  hydrocarbons  which  condense 
in  the  pipeline  and  cause  pressure  drop 
problems.  In  order  to  alleviate  this 
situation.  Applicant  proposes  to  install  a 
block  valve,  two  side  taps,  and 
appurtenant  faciUties  to  coimect  its 
system  to  a  skin  mounted,  refrigeration- 
type,  liquid  extraction  plant  to  be 
located  within  Applicant's  booster 
station  No.  86  in  Hai^sford  County, 
Texas.  Applicant  explains  that  tMs  plant 
would  be  capable  of  processing  2  NC»4cf 
of  natural  gas  per  day. 

It  is  stated  that  the  cost  of  the 
proposed  facilities  is  $21,000  which 
would  be  financed  with  funds  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  17, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
approrpriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Conrmission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  interverw  n  timeiy  filfsd.  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  dtdy  ^ren. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kaoaetb  F.  Plunb^ 
Secretary. 

|FK  Doc.  84-31482  FTlad  11-80-84;  8.'4S  •ml 

anxiNQ  ccoE  tnr-oi-M 


I  Docket  Mo.  CM3-t4-«471 

Northam  Natural  Gaa  Company, 
Division  of  MarNorth,  Inc;  Patition  To 
Amend 

November  27, 1384. 

Take  notice  that  on  November  9, 1984, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Petitioner). 
2223  Dodge  Street,  Omaha.  Nebraska 
68102.  filed  in  Docket  No.  CP83-14-047  a 
petition  to  amend  the  order  issued 
October  26, 1984.  in  Docket  No.  CP83- 
14-040  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize  the 
extension  of  the  term  of  said  order  &om 
January  26. 1965,  to  October  26. 1986. 
Petitioner  also  requests  authorization  to 
expand  the  applicability  of  this  program 
and  to  make  an  administrative  change 
to  Rate  Schedule  LVCS.  all  as  more  fully 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Petitioner  states  that  on  October  8. 
1982,  it  filed  an  application  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Petitioner  to 
provide  service  through  October  26. 
1984,  under  two  new  flexible  pridnig  rate 
schedules:  The  Flexible  Pricing-Pipeline 
Option  (FPO)  and  the  Large  Volume 
Contract  Service  (LVCS)  rate  schedule. 
It  is  stated  that  Rate  Schedule  FPO 
would  apply  to  a  group  of  Petitioner's 
utility  customers  whose  consumers 
possess  installed  alternative  fuel 
capability  and  are  designated  and 
defined,  according  to  their  natural  gas 
requirements,  in  Petitioner's  F  Jl.R.C. 
Gas  Tarift  Third  Revised  Vohnne  No.  1, 
as  priorities  6,  7.  and  8  (boiler  fuel.  1,500 
Mcf  of  gas  or  more  per  day)  ctHisumers. 
It  is  stated  diat  Rate  Schedule  LVCS 
would  provide  a  similar  service,  but 
would  apply  to  distributor  customers 
who  contract  on  an  individual  basis 
with  end-osers  who  consume  nore  than 
199  Mcf  of  gas  per  day  and  who  possess 
installed  alternative  fuel  capabibty. 
Petitioner  asserts  that  both  of  these 
services  are  designed  to  provide  aataral 
gas  service  to  those  consomers  wh» 
because  of  competitive  fuel  pricing 
sitestiona,  woaid  otherwise  ase 
alternative  faels  rather  than  purchase 


natural  gas  at  prices  basd  on  Petitioner's 
existing  rates. 
Petitioner  states  that  on  December  22, 

1982,  May  27, 1983,  and  November  25, 

1983,  Petitioner  was  issued  temporary 
authorization  in  Docket  Nos.  CP83-14- 
001,  CP83-14-005,  and  CP83-14-014. 
respectively,  to  provide  service  under 
these  flexible  rate  schedules  for 
customers  and  consumers  who  would 
otherwise  use  No.  6  fuel  oil.  It  is 
asserted  that  such  temporary 
certificates  were  granted  by  the 
Commission  as  a  means  of  providing 
short-term  relief  from  the  economically 
debilitating  effects  that  would  occur  to 
Petitioner  and  its  customers  if  measures 
were  not  taken  to  stem  the  load  loss 
occurring  on  Petitioner's  system. 

Petitioner  states  that  on  February  22. 

1984,  the  Presiding  Administrative  Law 
Judge  issued  an  initial  decision 
recommending  the  issuance  of  a 
permanent  certificate  with  several 
conditions,  one  of  which  required 
tracking  of  the  discount  sales  and 
crediting  of  any  net  overrecovery  of 
fixed  costs  in  future  rate  cases  to 
Petitioner's  noneligible  customers  (26 
FERC I  63i)71>.  It  is  stated  that  on  May 
25, 1984,  the  Commission  approved  the 
initial  decision  but  added  the  condition 
that  the  fixed  costs  recovered  from 
discount  sales  revenues  be  credited  to 
noneligible  customers  during  the  period 
that  Petitioner's  current  rates  are  in 
effect  (27  FERC  ^  61,29&).  It  is  hirther 
stated  that  the  Commission's  order 
authorized  Petitioner's  flexible  pricing 
rate  schedules  to  include  those 
consumers  who  possess  any  alternative 
fuel  capability  rather  than  limiting  the 
program  to  those  consumers  with  only 
No.  6  fuel  oil  capability.  Petittoner  states 
that  it  accepted  the  certificate  but 
sought  rehearing  of  the  rate  conditions. 
It  is  stated  that  the  Commission  denied 
Petitioner's  request  for  rehearing  on 
August  21. 1984  (28  FERC  f  61.230).  It  is 
also  stated  that  on  October  17. 1964. 
Petitioner  filed  a  petition  for  review  with 
the  United  States  Court  of  Appeals  for 
the  District  of  Cohimbia  Grcoit 
requesting  such  coart  to  review  the 
Commission's  orders  issued  on  May  25. 
1984,  and  August  21, 1964,  in  Docket  No. 
CP83-14-000. 

Petitioner  states  that  the  Commission 
order  of  May  25, 1964,  authorized  its 
flexible  pricing  rate  schedules  through 
October  26, 1984.  On  )uly  23, 1984. 
Petitioner  states  it  filed  a  petition  to 
amend  order  to  extend  the  term  of  the 
Commission's  May  25, 1984,  order  from 
October  28. 1964,  to  October  26. 1966,  as 
well  as  to  make  certain  minor  langoage 
changes  to  Rate  Schedule  LVCS.  It  ia 
stated  that  or  October  26, 1964.  the 
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Commission  issued  an  order  in  Docket 
No.  CP83-14-040  granting  Petitoner's 
request  to  extend  the  term,  but  limited 
the  extension  to  a  three-month  period 
terminating  January  28. 1985.  It  is 
asserted  that  such  limited  extension  was 
granted,  based  on  the  success  of 
Petitioner's  program  as  documented  in 
Petitioner's  July  23. 1984.  petition  to 
amend,  to  provide  the  Commission 
additional  time  necessary  to  evaluate 
fully  the  final  results  and  merits  of  this 
program  for  the  entire  period  ending 
October  26. 1984. 

It  is  stated  that  the  Commission's  May 
25, 1984.  order  requires  Petitioner  to 
track  and  keep  records  of  all  sales  made 
under  the  FPO  and  LVCS  rate  schedules 
and  to  secure  from  each  discount 
customer  an  affidavit  stating  the  price  at 
which  that  customer  could  purchase 
alternative  fuels  and  stating  that  the 
customer  would  switch  to  an  alternative 
fuel  if  Petitioner  did  not  provide  the 
flexible  rate. 

Petitioner  asserts  that  it  has  Tiled  its 
compliance  report  containing  the 
required  information  necessary  for  the 
Commission  to  evaluate  the  beneHts  of 
this  program. 

Petitioner  asserts  that  the  reasons 
underlying  the  permanent  certificates 
issued  May  25, 1984,  and  October  26. 
1984.  still  exist.  Accordingly,  Petitioner 
requests  that  the  Commission  amend  its 
order  of  October  26, 1984,  to  extend  this 
flexible  pricing  service  through  October 
26. 1986.  Petitioner  asserts  that  the  FPO 
and  LVCS  rate  schedules  are 
accomplishing  their  desired  goals,  i.e.  (1) 
retiuning  load  to  the  system  that  would 
otherwise  use  alternative  fuels,  (2) 
recovering  fixed  costs  that  Petitioner 
would  lose  in  the  absence  of  FPO  and 
LVCS  sales,  (3)  reducing  Petitioner's 
take-or-pay  exposure.  (4)  reducing 
Petitioner's  system-wide  gas  costs 
reflected  through  its  purchase  gas 
adjustment  (PGA),  and  (5)  assisting  in 
reducing  the  current  surplus  of  natural 
gas  available  to  Petitioner. 

Petitioner  states  that  from  the 
incepticMi  of  this  program  on  May  27, 
1983,  through  October  28, 1984. 
Petitioner  has  sold  approximately 
3,600,000  Mcf  of  natural  gas  to 
customers  and  consumers  which 
otherwise  would  have  used  some 
alternative  fuels.  It  is  stated  that  these 
volumes  were  sold  at  rates  ranging  from 
$3.33461  per  Mcf  to  $3.5566  per  Mcf  and 
assisted  in  the  recovery  of  fixed  costs 
ranging  from  $.27251  to  $.4945  per  Mcf. 

It  is  asserted  that  such  recovery  of 
fixed  costs  has  amounted  to 
approximately  $1.5  million  to  date  that 
Petitioner  would  otherwise  have 
foregone  in  the  absence  of  these  two 
rate  schedules.  Petitioner  states  that  its 


currently  effective  rates  are  based  upon 
total  system  sales  of  587.000,000  Mcf. 
Petitioner  states  that  its  sales  have 
deteriorated  from  this  level  and  it  is 
estimated  now  such  sales  would  be 
572.000,000  Mcf  for  1985.  Petitioner 
asserts  that  sales  at  the  572.000.000  Mcf 
level  for  1985  would  not  enable 
Petitioner  to  recover  the  fixed  costs 
underlying  its  currently  effective  rates.  It 
is  further  asserted  that  the  continued 
availability  of  the  flexible  rate 
schedules  is  critical  to  enable  Petitoncr 
the  opportunity  to  recover  its  fixed  costs 
and  to  achieve  its  market  objectives  of 
maintaining  stable  rates  and  halting 
further  market  erosion. 

Over  the  past  several  years.  Petitioner 
asserts,  it  has  experienced  a  gas  supply 
surplus:  and  such  surplus  is  expected  to 
be  in  existence  throughout  the  proposed 
term  of  this  service.  It  is  asserted  that 
sales  under  these  rate  schedules 
certainly  assist  Petitioner's  efforts  in 
reducing  and  managing  this  gas  supply 
surplus.  It  is  stated  that  the  sales  made 
under  these  flexible  pricing  rate 
schedules  have  resulted  in  Petitioner's 
avoidance  of  approximately  $8.8  million 
in  take-or-pay  exposure  which  continues 
to  be  a  major  problem  confronting 
Petitioner.  Petitioner  also  states  that  the 
actual  sales  made  under  these  flexible 
rate  schedules  have  been  priced  at  rate 
reflecting  Petitioner's  system-wide 
average  cost  of  natural  gas,  whereas,  the 
actual  production  required  by  these 
sales  was  purchased  ratably  from 
Petitoner's  sources  in  the  lower  48 
states.  As  a  result.  Petitioner  states  that 
its  general  system  customers  have 
realized  the  benefit  of  approximately 
$1.1  million  of  increased  gas  cost 
recovery.  It  is  asserted  that  this 
purchase  price  di^erential  automatically 
is  flowed  back  as  a  benefit  in  the  form 
of  reduced  gas  cost  to  Petitioner's 
customers  via  Petitioner's  existing  PGA 
tariff  mechanism. 

Although  Petitioner  has  had  as  many 
as  thirteen  large  volume  customers  on 
the  flexible  pricing  program  over  the  last 
two  years.  Petitioner  asserts  that  the 
volume  of  actual  sales  made  or  the 
number  of  customers  who  have  so  far 
participated  in  this  program  cannot  be 
the  only  measure  of  the  need  for  this 
program.  It  is  asserted  that  the 
flexibility  offered  by  this  program 
combined  with  the  ability  to 
demonstrate  the  programs'  continued 
availability  are  major  forces  that  are 
necessary  to  compete  in  the  very 
competitive  market  environment. 

Petitioner  asserts  that  continued 
regulatory  uncertainty  diminishes  the 
effectiveness  of  this  program  and 
impedes  Petitioner's  efforts  to  maximize 
its  market  acceptance.  It  is  further 


asserted  that  market  knowledge  and 
acceptance.  It  is  further  asserted  that 
market  knowledge  and  acceptance  of 
this  program  make  it  a  powerful 
marketing  tool  in  and  of  itself,  and  sales 
erosion  to  alternative  fuels  can  be 
minimized  simply  with  regulatory 
assurance  and  continued  availability  of 
such  a  competitive  program.  Petitioner 
submits  that  the  extension  of  the 
program's  term  from  January  26, 1985,  to 
October  26. 1986.  would  provide  the 
necessary  assurance  to  Petitioner's 
customers  regarding  the  program's 
overall  stability. 

Petitioner  states  that  on  November  1, 
1984,  it  implemented  new  Rate  Schedule 
CDO-1  (Contract  Demand-Offsystem 
Service)  which  was  approved  by 
Commission  Order  dated  June  1, 1984,  in 
Docket  No.  RP83-73.  It  is  stated  that  this 
rate  schedule  is  available  to  any  buyer 
who  has  contracted  far  a  firm  offsystem 
purchase  of  natural  gas  from  Petitioner 
to  serve  a  community  wherein  the 
buyer's  distribution  pipeline  facilities    . 
are  connected  to  Petitioner's  pipeline 
facilities  through  a  third  party's  pipeline 
facilities.  At  the  present  time.  Petitioner 
states  that  it  serves  two  utility 
customers  under  Rate  Schedule  CDO-1 
who  in  turn  serve  end-users. 
Consequently.  Petitioner  seeks  approval 
to  extend  the  applicability  of  Rate 
Schedules  LVCS  and  FPO  to  natural  gas 
delivered  to  a  gas  utility  under 
Petitioner's  Rate  Schedule  CDO-1. 
Petitioner  states  that  it  has  an 
immediate  need  to  expand  the 
applicability  of  these  flexible  pricing 
rate  schedules  to  include  Petitioner's 
CDO-1  customers  to  avoid  the  loss  of  at 
least  three  ultimate  consumers  to  an 
alternative  fuel. 

Petitioner  further  requests  the 
Commission  to  expand  the  market 
eligible  for  service  under  these  two  rate 
schedules  to  include  the  requirements 
consumers  which  do  not  have  installed 
alternative  fuel  capability  but  would 
install  alternative  fuel  capability  due  to 
the  cost  of  natural  gas  service.  Petitioner 
asserts  that  such  expansion  is  needed  to 
discourage  customers  and  consumers 
from  making  an  uneconomic  investment 
in  alternative  fuel  capability  where  the 
new  investment  is  used  not  so  much  to 
utilize  the  alternative  fuel  as  to  qualify 
for  cheaper  natural  gas.  It  is  further 
stated  that  once  the  consumer  has 
installed  alternative  fuel  capability,  the 
danger  of  such  consumer's  switching 
from  natural  gas  to  alternative  fuels  is 
exacerbated.  Petitioner  also  seeks 
authority  to  make  one  administrative 
change  to  Rate  Schedule  LVCS  which  it 
claims  does  not  affect  the  type  of 
service  being  rendered.  It  is  stated  that 
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language  has  been  added  to  the 
"Contract  Requirements"  section  of  said 
rate  schedule  which  states  that  "all 
contracts  executed  piursuant  to  this  rate 
schedule  would  be  subject  to 
termination  if  Petitioner  effectuates  a 
reduction  in  its  Purchase  Gas  Cost  that 
would  enable  the  sale  to  be  made 
pursuant  to  the  CD-I  and  CDO-1  Rate 
Schedules  but  constituting  no  increase 
in  cost  to  the  ultimate  consumers." 

Petitioner  states  that  the  Commission 
issued  a  permanent  certificate  on  May 
25, 1984,  approving  Petitioner's  flexible 
rate  program  and  applied  such  program 
to  consumers  who  have  the  capability  to 
use  any  alternative  foeL  It  is  stated  that 
such  permanent  certificate  requires 
Petitioner  to  credit  the  fixed  costs 
recovered  by  its  flexible  pricing  sales  to 
non-discount  customers  during  the 
period  Petitioner's  current  rates  remain 
in  effect.  It  is  also  stated  that  the 
Commission  required  Petitioner,  after 
rates  are  established  in  its  next  rate 
case,  to  track  sales  and  revenues  under 
Rate  Schedules  FPO  and  LVCS  and  to 
determine  if  there  has  been  any  net 
over-recovery  of  costs  to  the  non- 
eligible  customers.  If  there  is  a  net 
under-recovery.  Petitioner's 
stockholders  must  bear  the  loss.  It  is 
stated  that  on  May  25, 1984,  Petitioner 
accepted  the  certificate  without 
prejudice  to  Petitioner's  filing  for 
rehearing  of  the  above  revenue  crediting 
provisions.  It  is  farther  stated  that  on 
June  25, 1984,  Petitioner  filed  for 
rehearing  of  the  subject  revenue 
crediting  provisions  which  was 
subsequently  denied  on  August  21, 1984. 
On  October  17, 1984.  Petitioner  states  it 
filed  a  petition  for  review  with  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  requesting 
such  court  to  review  the  Commission's 
orders  issued  on  May  25, 1984,  and 
August  21, 1984.  Consequently, 
Petitioner  asserts  that  the  ultimate 
treatment  of  the  revenues  which  result 
from  the  implementation  of  these 
flexible  rate  schedules  is  subject  to  the 
final  disposition  of  the  pending  court 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
peition  to  amend  should  cm  or  before 
Dec.  17, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission't  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conmiission  will  be 
considered  by  it  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  io 
any  hearing  therein  mtist  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Kenneth  F.  Plumb. 

Secretary. 

|FK  Doc  M.«4«»  Klari  n-W-M:  M»  ami 
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[DodMfNo.  ERt5-12«-«001 

PaciflCorp,  Doing  Bu»ine««  a*  Pacific 
Power  *  UgM  Co;  Filing 

Novemlier  27. 1984. 

The  filing  Company  submits  following: 

Take  notice  that  on  November  16, 
1984,  PacifiCorp,  doing  business  as 
Pacific  Power  ft  Light  Company  (Pacific), 
tendered  for  filing  Pacific's  Revised 
Appendix  1  for  the  state  of  Oregon.  The 
Revised  Appendix  1  calculates  an 
average  system  cost  for  the  state  of 
Oregon  apphcable  to  the  exchange  of 
power  between  Bonneville  Power 
Administration  (Bonneville  and  PacificJ. 

Pacific  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  July  1. 1984,  which  it  claims  is 
the  date  of  commencement  of  service. 

Copies  of  the  filing  were  supplied  to 
Bonneville,  the  Public  Utibty 
Commissioner  of  Oregon,  and 
Bonneville's  Direct  Service  Industrial 
Customers. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nortii  Capitol  Street,  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  ComBuasioD's  Rules  of 
Practice  and  Procedure  (18  CFR  365.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
11, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  moti(Mi  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kanaelh  F.  Plumti, 

Secretary. 

|FR  Doc  a»~U4M  FiUd  t1-3»4*:  ft«6  u4 
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(Docket  HSl  ER«S-126-«001 
Tampa  Electric  Co^  Filing 

Noveml)er  27. 19»4. 

The  filing  Company  submits  die 
following: 

Take  notice  that  on  November  15. 
1984,  Tampa  Electric  Company  (Tampa) 
tendered  for  filing  Service  Schedule  X 
providing  for  extended  economy 
interchange  service  between  Tampa  and 
the  City  of  Tallahassee.  Florida 
(Tallahassee).  Tampa  states  diat  Service 
Schedule  X  is  submitted  for  inchision  as 
a  supplement  under  the  existing  contract 
for  interchange  service  between  Tampa 
and  Tallahassee,  designated  as  Tampa's 
Rate  Schedule  FERC  No.  20. 

Tampa  proposes  an  effective  date  of 
November  1, 1984,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  this  filing  have  been  served 
on  Tallahassee  and  the  Florida  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Shvet  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  IJecember 
10, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Humb. 
Secretary. 

|FR  Doc  84-314SS  Filed  U-30-M;  a!4S  *m\ 
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(Doetwt  No.  Cra6-74-«0] 

Texas  Gas  Tranamiaalon  Coip,; 
Application 

November  27, 1984. 

Take  notice  that  on  October  29, 1964. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  filed  in  Docket  Na  CP65- 
74-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  on  behalf  of  Amoco 
Production  Company  (Amoco),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 
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It  is  stated  that  under  a  gas  producer 
contract  dated  June  29, 1984.  (Contract) 
between  Texas  Gas  and  Amoco,  Amoco 
has  the  right  to  retain  each  day,  from  the 
date  of  first  dehveries  until  July  1, 1987, 
up  to  25  percent  of  the  daily  contract 
quantity  established  thereunder  for  sale 
to  Florida  Gas  Transmission  Company 
(Florida  Gas]  to  fulfill  Amoco's 
obligations  to  Florida  Gas  under  a 
warranty  contract  dated  November  20, 
1964.  It  is  further  stated  that  in  order  to 
fulfill  its  obligations  under  the  Contract, 
Texas  Gas  entered  into  a  gas 
transportation  agreement  (Agreement) 
with  Amoco  on  June  29, 1984.  Texas  Gas 
states  that  under  this  Agreement  Texas 
Gas  would  transport  such  retained  gas 
for  Amoco  on  a  firm  basis  in  its  system 
and  in  its  capacity  in  a  portion  of  the 
system  of  ANR  Pipeline  Company 
(ANR). 

It  is  indicated  that  Texas  Gas  would 
receive  such  gas  at  a  point  of  receipt  at 
the  proposed  interconnection  of  the 
facilities  of  Texas  Gas  and  Amoco  on 
Amoco's  A  Production  Platform  in  Block 
294,  West  Cameron  area,  offshore 
Louisiana,  and  would  transport  such  gas 
through  the  facilities  which  are 
presently  being  constructed  by  Texas 
Gas  under  blanket  authority  granted  in 
Docket  No.  CP84-583-000  to  a  point  of 
interconnection  with  the  facilities  of 
ANR  in  Block  167,  West  Cameron  area. 
It  is  stated  that  ANR  would  then 
transport  and  deliver  such  gas  to  Texas 
Gas,  under  an  existing  transportation 
agreement  at  a  point  onshore  near 
Eunice,  Louisiana,  for  further 
transportation  and  delivery  to  Florida 
Gas  for  the  account  of  Amoco  in  Acadia 
Parish,  Louisiana. 

By  this  application  Texas  Gas 
requests  authorization  to  perform  such 
transportation  for  Amoco,  whenever 
requested  by  Amoco,  for  a  term  not  to 
extend  beyond  July  1, 1987.  It  is 
indicated  that  Amoco  would  pay  Texas 
Gas  a  monthly  transportation  charge 
determined  by  multiplying  the  volumes 
of  gas  delivered  during  such  month  by 
the  sum  of  (a)  the  ANR  Rate  Schedule 
X-63  100  percent  load  factor  rate  and  (b) 
Texas  Gas"  legally  effective  rate 
applicable  to  the  transportation  service 
rendered  in  Texas  Gas'  pipeline,  which 
is  in  Texas  Gas'  Rate  Schedule  T-SL/Z- 
SL,  as  filed  with  the  Commission.  It  is 
stated  that  no  new  facilities  nor  new 
sales  are  proposed  herein. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  17, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 


with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  15^.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Conunission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  B4-314aB  Filed  11-30-64:  a:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPG-FRL-2729-1) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  for  review.  The 
ICR  describes  the  nature  of  the 
solicitation  and  the  expected  impact, 
and.  where  appropriate,  includes  the 
actual  data  collection  instrument.  The 


following  ICRs  are  available  to  the 
public  for  review  and  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nanette  Liepman  (PM-223);  Office  of 
Standards  and  Regulations;  Regulation 
and  Information  Management  Division; 
U.S.  Environmental  Protection  Agency: 
401  M  Street.  SW;  Washington.  D.C. 
20460;  telephone  (202)  382-2742  of  FTS 
382-2742. 

SUPPLEMENTARY  INFORMATION: 
Pesticides  Programs 

•  Title:  Affirmation  of 
Nonmultinational  Status  (EPA  #0612). 

Abstract:  EPA  requires  anyone 
seeking  to  obtain  registrant-submitted 
health  and  safety  data  from  the  Agency 
to  affirm  that  they  are  not  affiliated  with 
a  foreign  or  multinational  pesticide 
producer.  EPA  uses  this  information  to 
ensure  compliance  with  Section  10(g)  of 
the  Federal  Insecticide.  Fungicide  and 
Rodenticide  Act. 

Respondents:  Anyone  wanting  certain 
EPA  health  and  safety  data. 

•  Title:  PCBs  Manufacture, 
Processing.  Distribution  in  Commerce 
and  Use  Prohibitions:  Use  in  Electrical 
Transformers  (EPA  #1199). 

Abstract:  EPA  requires  owners  of  PCB 
electrical  transformers  to  prepare  PCB 
Smoke  Spread  Reduction  Plans  for  each 
PCB  transformer  location.  Agency 
inspectors  will  use  these  plans  to 
determine  compliance  with 
requirements  for  transformer  isolation 
under  the  Toxic  Substances  Control  Act. 

Respondents:  Owners  of  PCB 
electrical  transformers. 

Resources  Management  Programs 

•  Title:  Contractor's  Cumulative 
Claim  and  Reconciliation  (EPA  #0246). 

Abstract:  Contractors  with  cost- 
reimbureable  EPA  contracts  submit 
certain  information  to  the  Agency  under 
the  Federal  Acquisition  Regulations. 
EPA  uses  the  information  in  auditing  the 
claim  and  in  reconciling  payments  with 
allowable,  allocable  and  reasonable 
costs. 

Respondents:  Contractors  with  cost 
reimbursable  EPA  contracts. 

Agency  PRA  Clearance  Requests 
Completed  by  OMB 

EPA  «0227.  Applicants  Permit  to 
Discharge  Wastewater — Form  1 
(General  Information),  was  approved 
11/5/84  (OMB  #2000-0474;  expires  4/ 
30/85). 

EPA  *0822.  Pretreatment  Baselines 
Monitoring  Report,  was  approved  10/ 
18/84  (OMB  #2040-0012:  expires  10/ 
31/87). 
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EPA  #0861.  NPDES  Compliance 
Inspection  Report,  was  approved  11/ 
5/84  (OMB  #2040-0003:  expires  4/30/ 
85). 
Comments  on  all  parts  of  this  notice 

should  be  sent  to: 

Nanette  Liepman  (PM-223),  U.S. 
Environmental  Protection  Agency, 
Office  of  Standards  and  Regulations, 
Regulation  &  Information 
Management  Division,  401  M  Street, 
SW.,  Washington.  DC.  20460; 
and 

Carlos  Tellez  and  Rick  Otis.  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
New  Executive  Office  Building  (Room 
3228),  728  Jackson  Place.  NW.. 
Washington,  D.C.  20503. 

Dated:  November  23. 1984. 
Daniel  J.  Fiorino, 

Acting  Director,  Regulation  and  Information 
Management  Division. 

[FR  Ooc.  64-31396  Filed  11-30-M:  MS  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Statement  of  Future  Policy  on 
Incomplete  and  Patently  Defective  AM 
and  FM  Construction  Permit 
Applications 

August  2. 1984. 

This  Public  Notice  reflects  our 
continuing  effort  to  e.vpedife  application 
processing.  In  an  ongoing  proceeding  in 
General  Docket  No.  79-137.  involviog 
application  processing  procedures,  we 
have  made  significant  improvements  in 
meeting  this  objective.  In  1981,  we 
revised  the  Application  for  Construction 
Permit  for  Commercial  Broadcast 
Station  (FCC  Form  301).  The  revised 
Form  301  has  resulted  in  an 
improvement  in  application  processing 
through  clarification  and  refinement  of 
the  reporting  requirements  and  the 
elimination  of  antiquated  and 
urmecessary  disclosures.  We  have 
recently  revised  the  Application  for 
Construcfion  Permit  for  Noncommercial 
Educational  Broadcast  Stations  (FCC 
Form  340).  The  revised  Form  340  is 
similar  to  the  revised  Form  301.  In 
regard  to  our  experience  with  the 
revised  Form  301,  however,  we  continue 
to  receive  many  incomplete  and  patently 
defective  applications.' This  problem  is 
especially  acute  in  the  FM  service. 


'In  rpgard  to  full  service  television  applications, 
the  administrative  burden  attendant  to  innomplele 
and  patently  defective  applications  has  not  proved 
to  be  inordinate.  For  this  reason,  we  are  not 
including  television  applications  within  the  ambit  of 
this  Public  Notice  at  Oiis  time. 


The  number  of  construction  permit 
applications  returned  by  the  FM  Branch 
is  approximately  40%  of  the  tendered 
applications.  Incomplete  and  patently 
defective  applications  place  an 
inordinate  burden  on  our  processing 
staff.  This  burden  entails  repeated 
requests  by  the  staff  for  information 
clearly  called  for  in  the  application.  This 
delays  the  processing  of  not  only  the 
incomplete  and  patently  defective 
applications,  but  also  the  processing  of 
grantable  applications.  Most  important, 
service  to  the  public  in  the  initiation  of 
new  broadcast  service  is  delayed.  In  the 
future,  we  expect  the  problem  to  be 
aggravated  by  the  increase  in  the 
volimie  of  FM  applications  resulting 
from  BC  Docket  No.  80-90  and  our 
related  action  today  changing  our  filing 
and  cut-off  procedures. 

At  the  outset,  we  recognize  that 
returning  or  dismissing  an  incomplete  or 
patently  defective  construction  permit 
application  can  result  in  severe 
consequences  to  the  applicant.  At  the 
very  least,  the  applicant  could  lose  its 
place  in  the  processing  line.  In  many 
situations,  a  cut-off  date  could  preclude 
the  refiling  of  the  application.  For  these 
reasons,  we  have  not  instituted 
draconian  procedures  with  respect  to 
incomplete  or  defective  applications. 
However,  we  do  feel  that  return  is 
warranted  where  the  application  is  not 
substantially  complete  and  thus  both 
impairs  our  ability  to  evaluate  the 
application  and  significantly  delays 
processing.  In  this  Public  Notice,  we  are 
advising  applicants  as  to  the  typest}f 
omissions  and  defects  which  will  render 
the  application  subject  to  return  at  the 
time  of  tender.  We  are  also  advising 
applicants  as  to  the  types  of  omissions 
and  defects  which  will  result  in  the 
return  of  an  application  as  unacceptable 
for  filing,  or  outright  dismissal. 

We  have  delineated  below  three 
stages  at  which  an  application  can  be 
either  returned  or  dismissed — return  at 
time  of  tender,  return  as  unacceptable 
for  filing,  and  dimissal.  The  first  stage 
involves  obvious  defects — significant 
omissions  such  as  a  failure  to  include 
required  sections.  The  second  stage 
involves  engineering  omissions  and 
other  defects  which  would  render  the 
application  subject  to  return  as 
unacceptable  for  filing.  Finally,  the  third 
stage  involves  dismissal  after  the 
application  has  been  accepted  for  filing. 

Illustrative  examples  of  defects  and 
omissions  at  each  of  the  three 
processing  stages  are  set  forth  below. 
We  emphasize,  however,  that,  while 
detailed,  they  are  not  meant  to  be  all- 
inclusive.  It  should  also  be  noted  that  a 
failure  of  the  staff  to  discern  an 
omission  or  defect  at  one  stage  in  the 


process  does  not  preclude  appropriate 
action  upon  later  discovery. 

Return  at  Time  of  Tender 

If  the  application  does  not  include 
required  sections,  the  application  is 
patently  defective  and  will  be  returned 
at  the  time  of  tender.  Such  an 
application  will  not  be  assigned  a  file 
nimiber  until  resubmitted  with  all 
required  sections  and  signed.  In  these 
cases  we  will  not  allow  the  applicant  to 
remedy  the  omission  and  have  its 
application  accepted  nunc  pro  tunc  in 
order  to  participate  in  a  comparative 
hearing,  if  a  cut-off  date  has  passed  by 
the  time  of  resubmission. 

Return  As  Unacceptable  for  Filing 

Section  73.3580(h)  of  the  Rules 
requires  local  public  notice  of  the  filing 
of  certain  broadcast  applications  and 
amendments.  We  permit  the  applicant  to 
certify  compliance  with  this 
requirement.  In  the  event  the  apphcant 
fails  to  certify;  or  if  it  did  not,  in  fact, 
comply  with  the  requirements  contained 
in  S  73.3580,  the  application  is  subject  to 
return  as  unacceptable  for  filing. 

Each  application  receives  a  detailed 
engineering  review  by  the  processing 
staff  to  determine  whether  it  meets  our 
technical  acceptance  criteria.  Indeed, 
we  believe  this  to  be  a  core  function  of 
the  Commission.  This  review  involves 
determinations  with  respect  to 
interference  to  existing  facilities,  power 
requirements  and  minimum  spacing 
requirements.  For  AM  applications,  the 
interference  study  pertains  to  daytime 
hours,  nighttime  hours  and  critical 
hours.  In  addition,  AM  applications 
must  comply  with  certain  acceptance 
criteria.  FM  applications  must  comply 
with  distance  separation  standards  as 
well  as  the  maximum  power  and 
antenna  height  limitations.  If  an 
application  does  not  comply  with  these 
requirements  and  does  not  contain  an 
appropriate  request  for  waiver,  the 
application  will  be  returned.  Similarly,  if 
an  FM  applicant  proposes  a  directional 
antenna  with  a  ratio  exceeding  15  dB 
maximum  to  minimum  radiation  in  the 
horizontal  plane  (§73.316)  and  does  not 
include  sufficient  justification  for 
waiver,  the  application  is  subject  to 
return. 

There  are  special  concerns  applicab'e 
to  AM  broadcasting.  Of  the  three 
broadcasting  services,  AM  broadcasting 
is  the  most  complex  from  an  engineering 
point  of  view.  TTie  accuracy  of  the 
coordinates  is  absolutely  essential 
Failure  to  supply  coordinates  or 
submitting  obviously  incorrect 
coordinates  may  render  the  entire 
engineering  section  defective.  The  staff 
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inu»t  also  be  able  to  detennine  Ae 
antenna  efTeciency  of  a  nondirsctioBal 
antenna.  Therefore,  the  height  of  the 
antenna,  frequency,  power  and  both  the 
length  and  number  of  radiaia  in  the 
ground  system  must  be  included.  If  the 
antenna  is  top  loaded  or  sectioaalized. 
we  must  have  tiiis  informatron.  In  regard 
to  a  directional  antenna,  we  must  have 
the  field  ratios,  the  phases,  theoretical 
RMS  and  the  height  of  the  antenna. 
Return  is  appropriate  if  this  requested 
information  is  not  included. 

Dismissal 

In  some  situations,  an  applicant  may 
fail  to  answer  a  question  or  include  an 
Exhibit  clearly  called  for  in  the 
application.  Many  of  these  instances  can 
be  attributed  to  clerical  error  or 
oversight.  However,  when  numerous 
uncorrected  defects  and  omissions, 
considered  in  the  totality,  impair  our 
ability  to  evaluate  the  application,  the 
application  will  be  subject  to  dismissal. 
In  a  similar  vein,  dismissal  is  warranted 
if  the  application  contravenes  our 
multiple  ownership  rules  without 
sufficient  justification  for  waiver. 

Reconsideration  Nunc  Pro  Time 

Finally,  we  would  also  like  to  note 
that  we  have,  on  inany  occasions, 
granted  reconsideration  of  an  action 
dismissing  or  returning  an  application  as 
unacceptable  for  filing  when  an 
applicant  submits  a  relatively  minor 
curative  amendment  within  30  days.  In 
contested  proceedings,  the  result  of  this 
procedure  is  that  applications  are 
accepted  nunc  pro  tunc.  We  will 
continue  to  act  favorably  on  such 
requests  after  an  initial  dismissal  or 
return  of  an  application  as  unacceptable 
for  niing.  This  procedure  is  a  reasonable 
accommodation  to  applicants  who  wish 
to  participate  in  the  comparative 
proceeding  and  may  be  unfamiliar  with 
our  application  requirements.  In  the 
situations  in  which  we  have  granted 
reconsideration  in  the  first  instance,  the 
curative  amendment  has  not  unduly 
delayed  the  processing  of  other 
applications.  In  the  future,  we  will, 
however,  expect  such  applicants  to 
completely  review  alJ  portions  of  a 
returned  or  dismissed  application. 
Thereafter,  if  the  same  application  is 
returned  or  dismissed  a  second  time,  it 
will  not  be  afforded  nunc  pro  tunc 
reconsideration  rights.  Repeating  a 
procedure  whereby  applications  axe  re- 
accepted  nunc  pro  tunc  is  obviously 
unfair  to  other  applicants  in  a 
comparative  proceeding  who  have 
prepared  properly  executed 
applications.  Furthermore,  this  process 
of  repeatedly  affording  nunc  pro  tunc 
reconsideration  rights  leads  to  delay 


and  tends  to  encourage  the  filing  of  ' 
incomplete  and  poorly  prepared 
applications. 

Delay  in  publication  is  due  to  late 
receipt  of  ifocument  by  the  FCC 
representative  and  the  Office  of  Federal 
Registration. 

Action  by  the  Commission  July  28. 1984. 
Commissioners  Fowler  (Chairman),  Quello, 
Dawson,  Rivera  and  Patrick. 
Wiiliam  |.  Tricarico. 
Secretary.  Federal  Commanications 
Commission. 

|FR  Ooc.  31 VM  Filed  11-30-S*:  R:4S  anit 
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FEDERAL  MARITIME  COMMISSION 
Agreem«nt(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  221-010685 
Title:  Los  Angeles  Terminal  Agreement 
Parties:  The  City  of  Los  Angeles  acting 
as  the  Los  Angeles  Harbor 
Department  (City)  Los  Angeles  Harbor 
Improvement  Corporation  (LAHIC) 
Synopsis:  Agreement  No.  221-010685 
provides  for  the  lease  by  the  City  to 
LAHIC  of  certain  land  within  the  Port 
of  Los  Angeles  containing  sites  for 
existing  terminals  or  terminals  that 
are  to  be  constructed.  The  parties 
have  requested  a  shortened  review 
period  for  the  agreement. 
Agreement  No.:  221-010686 
Title:  Los  Angeles  Terminal  Agreement 
Parties:  The  City  of  Los  Angeles  acting 
as  the  Los  Angeles  Harbor 
Department  (City)  Los  Angeles  Harbor 
Improvement  Corporation  (LAHIC) 
Synopsis:  Agreement  No.  221-010686 
provides  thai  LAHIC  will  lease  from 
the  City  eight  marine  terminal  sites 
located  within  the  Port  of  Los 
Angeles.  The  agreement  also  provides 
for  the  leaseback  of  the  sites  to  the 


City  by  LAHIC  when  the  construction 
and  improvements  have  been 
completed  thereto.  The  leases  and 
leaseback  provide  a  means  for 
creating  an  income  stream  to  LAHIC 
which  will  be  fractionahzed  and  sold 
as  certificates  of  participation.  The 
buyers  of  the  certificates  will  provide 
the  capital  necessary  to  finance  the 
projects.  Operational  control  of  the 
sites  will  be  in  the  Los  Angeles 
Harbor  Department.  The  parties  have 
requested  a  shortened  procedure  for 
the  agreement. 
Agreement  No.:  224-010690 
Title:  Los  Angeles  Terminal  Agreement 
Parties:  The  City  of  Los  Angeles  (City) 

Mitsui  O.S.K.  Unes,  Ltd.  (MOL) 
Synopsis:  Agreement  No.  224-010690 
provides  fur  the  granting  by  the  City 
to  MOL  preferential  use  of  a  container 
terminal  at  Berths  136-139  including 
70  acres  of  backland  area  within  the 
Port  of  Los  Angeles.  The  term  of  the 
agreement  will  be  for  ten  years 
cancellable  after  the  fifth  year. 
Compensation  will  be  based  on  a 
guranteed  minimum  per  acre.  The 
revenue  sharing  will  be  as  provided  in 
the  Agreement.  MOL  must  pay  the 
City  crane  charges  and  they  have  the 
option  to  purchase  up  to  five 
container  cranes  itself  or  require  the 
city  to  make  the  purchase.  When  the 
agreement  is  concluded,  the  City 
agrees  to  purchase  any  cranes  MOL 
has  purchased  provided  that  the  City 
is  not  obligated  to  purchase  more  than 
four  cranes  at  the  facility. 
Agreement  No.:  244-010691 
Title:  Charleston  Terminal  Agreement 
Parties:  The  South  Carolina  State  Ports 
Authority  (Authority)  Atlantic  Cargo 
Services,  A.B.  (ACS) 
Synopsis:  Agreement  No.  244-010691 
provides  for  the  granting  by  the 
Authority  to  ACS  of  a  lease  to  use  4.7 
acres  at  the  Columbus  Street  Terminal 
in  Charleston  for  the  parking  and 
assembly  of  ACS's  containers  and 
other  purposes  in  connection  with 
their  container  shipping  terminal 
operations.  The  term  of  the  agreement 
will  be  for  3  years  commencing  on  the 
effective  date  cks  determined  by  the 
Commision  with  options  for  two  3- 
year  terms.  The  parties  requested  a 
shortened  review  period  for  the 
agreement 
Agreement  No.:  224-010692 
Title:  Portland  Terminal  Agreement 
Parties:  The  Port  of  Portland  (Port) 
Daiichi  Chuo  Kisen  Kaisha  and  Trade 
Ocean  Line  (Daiichi/T.O.  Line) 
Synopsir.  Agreement  Na  224-010602 
provides  that  Daiichi/T.O.  Line  shall 
use  the  premises  at  Terminals  1. 2 
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and/or  4.  the  adjacent  dock,  and 
backup  areas  as  assigned  by  the  Port, 
for  their  breakbulk  multipurpose 
vessels  in  their  eastbound/westbound 
trade.  The  Port  will  provide  Daiichi/ 
T.O.  Line  all  marine  terminal  services. 
The  agreement  shall  be  for  a  term  of 
two  years  and  shall  commence  the 
first  day  of  the  month  following  the 
date  the  Commission  designates  as 
the  effective  date.  Daiichi/T.O.  Line 
agrees  to  use  the  Port  of  Portland  as 
its  designated  Columbia  River  port  of 
call.  The  agreement  provides 
reduction  to  its  services  and  facilities 
charges  when  the  prescribed  tonnage 
are  reached  and  exceeded. 

By  Or  Jer  of  the  Federal  Maritime 
Commission. 

Dated:  November  28, 1984 
Bruce  A.  Dombrowski. 

Assistant  Secretary. 

|FR  Ooc.  84~31S32  Filed  11-30-S4:  «:4S  »m\ 
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FEDERAL  RESERVE  SYSTEM 

Suntrutt  Banks,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Compaines;  and  Acquisition  of 
Nonbanking  Company 

Correction 

In  FR  Doc.  84-30342  beginning  on  page 
45808  in  the  issue  of  Tuesday.  November 
20, 1984,  make  the  following  correction: 

On  page  45809.  first  column,  second 
complete  paragraph,  last  line,  "1974" 
should  have  read  '1984". 

BILLING  COOC  1S0&-«1-M 


Commerce  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  a  hank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 


Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  24. 1984. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  Commerce  Bancorp,  Inc., 
Washington,  DC;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Commerce  National  Bank  of 
Washington.  D.C. 

B.  Federal  Reserve  Bank  of  , 
Minneapolis  (Bruce  I-  Hedblom.  Vice    i 
President)  250  Marquette  Avenue. 
Minneapolis.  Minesota  55480: 

1.  Cash  Holding  Company,  Inc..  Sioux 
Falls,  South  Dakota;  to  become  a  bank 
holding  company  by  acquiring  98.6 
percent  of  the  voting  shares  of  Southern 
Hills  Bank.  Edgemont.  South  Dakota, 
and  100  percent  of  the  voting  shares  of 
Custer  County  Bank.  South  Dakota. 

2.  Gebsco,  Inc.,  Cochrane,  Wisconsin; 
to  acquire  90.7  percent  of  the  voting 
shares  of  Mondovi  State  Bank.  Mondovi. 
Wisconsin. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  .Akard  Street,  Dallas.  Texas 
75222: 

1.  Greater  Texas  Bancshares,  Inc., 
Georgetown.  Texas;  to  acquire  100 
percent  of  the  voting  shares  of  National 
Bank  of  Oak  Hill,  Austin.  Texas,  a  Je 
nova  bank. 

2.  Lone  Star  Dancgroup,  Inc.,  Dallas. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Lone  Star  National 
Bank,  Dallas,  Texas. 

3.  Ruidoso  Bank  Corporation, 
Ruidoso,  New  Mexico;  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
the  Rio  Grande.  N.A.,  Las  Cruces.  New 
Mexico,  a  de  novo  bank. 

4.  Vidor  Bancshares,  Inc.,  Beaumont. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  99  percent  of  the 
voting  shares  of  Allied  Vidor  Bank. 
Vidor.  Texas. 

5.  Westchase  Bancshares,  Inc., 
Houston.  Texas;  to  become  a  bank 
holding  company  by  acquiring  23 
percent  of  the  voting  shares  of  West  Belt 
National  Bank.  Houston.  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 


President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  North  Bay  Bancorp.  Novato. 
(^alifomia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Novato  National  Bank, 
Navota,  California  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  Novemlier  27, 1984, 

lames  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  n-v.  (t»-31.-i08  Plied  ll-SO~a«:  •M  •m) 
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Full  Service  Insurance  Agency,  Inc^ 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  21. 
1984. 
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A.  Federal  lUaerw  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Full  Service  Insurance  Agency,  Inc. 
Buxton,  North  Dakota;  to  acquire  Philip 
Peterson  Insurance  Agency,  Climax, 
Minnesota,  thereby  engaging  in  general 
insurance  agency  activities  in  a 
community  that  has  a  population  not 
exceeding  5,000.  These  activities  would 
be  performed  in  Traill  and  Grand  Forks 
Counties,  North  Dakota. 

Board,  of  Governors  of  the  Federal  Reserve 
System.  November  27, 1984. 
|aiDMMcAf««. 

Associate  Secretary  of  the  Board. 

[FR  Doc  M-nS»  FIM  n-30-84:  ft4S  wn| 
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Merrill  Bankshares  C<x,  et  aL; 
Applications  To  Engage  d«  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)f8))  and  9  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
inunecfiate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  m*y 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  2a  1964. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Merrill  Bankshares  Company, 
Bangor,  Maine:  to  engage  de  novo 
through  its  subsidiary,  Merrill  Life 
Insurance  Company,  Phoenix,  Arizona, 
in  underwriting  credit  life  insurance  and 
credit  accident  and  health  insurance 
directly  related  to  the  extension  of 
credit  by  The  Merrill  Trust  Company, 
Bangor,  Maine  and  Merrill  Bank.  N.A., 
Farmington,  Maine,  bank  subsidiaries  of 
the  Applicant.  These  activities  would  be 
conducted  in  the  State  of  Maine. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Alpha  Banco.  Inc.,  Alpha,  Illinois;  to 
engage  de  novo  in  acting  as  agent  for  the 
issuance  of  insurance  related  to  the 
extension  of  credit  to  customers  of 
Farmers  State  Bank  of  Alpha.  These 
activities  would  be  performed  in  Mercer. 
Henry,  and  Knox  Counties  in  the  Stale 
of  Illinois. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222; 

1.  First  Community  Bancshares.  Inc.. 
Houston.  Texas;  to  engage  de  novo 
through  its  subsidiary.  First  Community 
Leasing,  Houston,  Texas,  in  leasing 
personal  or  real  property,  and  acting  as 
broker,  agent  and  adviser  in  connection 
with  the  leasing  of  such  property. 

D.  William  W.  Wiles,  Secretary.  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551: 

1.  NBC  Bank  Corp.  El  Dorado, 
Arkansas  and  Exchange  Bancshares. 
Inc.,  El  Dorado.  Arkansas;  to  engage 
through  a  joint  venture  in  providing 
electronic  data  processing  accounting 
functions  for  Applicants'  banking 
subsidiaries  and  for  local  businesses, 
through  a  de  novo  Consolidated  Data 
Services,  Inc.,  El  Dorado,  Arkansas.  This 
application  may  be  inspected  at  the 
Federal  Reserve  Bank  of  St.  Louis. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27. 1984. 
)anM8  McAfee, 
Associate  Secretary  of  the  Board. 

\¥V.  Dw  M-31908  Filed  11-30-M:  a-45  amj 
BHXING  COOC  ntO-OVM 


SBC  Financial  Corp^  et  al^  Fonnations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Comf>anies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  .^ct  (12 
U.S.C.  1842(c)). 

Each  application  is  available  fur 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Hoard  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  21, 1984. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045:" 

1.  SBC  Financial  Corporation. 
Chittenango,  New  York:  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  State 
Bank  of  Chittenango.  Chittenango,  New 
York. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Roberi  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  .\mericorp.  Inc..  Savannah,  Georgia 
(formerly  Atlantic  South  Coastal 
Corporation);  to  acquire  100  percent  of 
the  voting  shares  of  Ameribank,  N.A., 
Savannah,  Georgia,  Comments  on  this 
application  should  be  received  not  later 
than  December  19, 1984. 

2.  First  American  Corporation. 
Nashville.  Tennessee:  to  acquire  100 
percent  of  the  voting  shares  of  Midland 
Bank  and  Trust  Company.  Memphis. 
Tennessee. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  The  l.evelland  Company.  Levelland. 
1'exas:  to  increase  its  current  holding 
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from  22.22  percent  to  23.33  percent  of  the 
voting  shares  of  Lubbock 
Bancorporation,  Inc.  Lubbock.  Texas, 
thereby  indirectly  increasing  its  holding 
in  Bank  of  the  West  Lubbock.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1984. 
James  McAfee. 
Associate  Secretary  of  the  Board. 

IFK  Dcx:.  S4-31ia9  Filed  11-30-64;  8:4S  am) 
MU.INQ  CODE  UIO-OI-M 


Valley  Bancoiporation;  Application  To 
Engage  de  novo  In  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225,23(a)(l))  for  the  Board's  approval 
under  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  i  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  21. 1984. 

A.  Federal  Reserve  Bank  of  Qiicago 
(Franklin  D.  Dreyer,  Vice  President]  230 


South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Valley  Bancoiporation.  Appleton, 
Wisconsin;  to  engage  de  novo  through 
its  subsidiary.  Valley  Brokerage 
Services,  Appleton.  Wisconsin,  in 
providing  discount  brokerage  services 
by  acting  as  agent  to  its  customers. 
These  activities  would  be  conducted  in 
the  State  of  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27, 1984. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 

|FK  Doc  S4-31S11  PIIm)  ll-30-a4:  8:45  am) 

BiLUNO  COOC  taio-oi-n 


Welcome  Bancshares,  Inc.;  Acquisition 
of  Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  8  225.23(a)(2]  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  {  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Hsted  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  December  24. 
1984. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1,  Welcome  Bancshares.  Inc.,  C/O 
Welcome  State  Bank,  Welcome. 
Minnesota;  to  acquire  Welcome 
Insurance  Agency.  Welcome. 
Minnesota,  thereby  operating  a  general 
insurance  agency  in  the  city  of 
Welcome.  Minnesota,  which  has  a 
population  not  exceeding  5,000.  These 
activities  would  serve  Martin.  Jacksoru 
Watonwan,  and  Faribault  counties  in 
the  State  of  Minnesota,  and  Emmett  and 
Kessuth  counties  in  the  State  of  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27. 1984. 
James  McAfee. 
Associate  Secretary  <^ the  Board. 

IFR  Doc.  S4-31S10  Fllad  ll-JS-M:  a^t  an) 

BauNS  cooE  Mia-evM 


IDocfcet  No.  R-0534] 

U.S.  Treasury  Book-Entry  Securities 
Service:  Request  for  Comment 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Request  for  comment 

summary:  The  Board  of  Governors  is 
requesting  public  comment  on  a 
proposed  fee  for  the  funds  settlement 
component  of  the  secondary  market 
book-entry  transfer  of  U.S.  Treasury 
securities. 

date:  Comments  must  be  i^eceived  by 
January  16. 1985. 

ADDRESS:  Comments,  which  should  refer 
to  Docket  No.  R-0534,  may  be  mailed  to 
Mr.  William  W.  Wiles.  Secretary.  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W„  Washington,  D,C,  20551. 
or  delivered  to  Room  B-2223  between 
6:45  a.m,  and  5:15  p.m.  Comments 
received  may  be  inspected  at  Room  B- 
1122  between  8:45  a.m.  and  5:15  p.m.. 
except  as  provided  in  S  261, 6(a)  of  the 
Board's  Rules  Regarding  the  Availability 
of  Information,  12  CFR  261.6(a). 

FOR  FURTHER  INFORMA'nON  CONTACT: 

Gerald  D.  Manypenny.  Manager  (202/ 
452-3954)  or  Brada  W.  Panther.  Analyst 
(202/452-2831).  Division  of  Federal 
Reserve  Bank  Operations:  or  Gilbert  T. 
Schwartz.  Associate  General  Counsel 
(202/452-3625)  or  Daniel  L  Rhoads. 
Attorney  (202/452-3ni),  Legal  Divisioa 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  D.C. 
20551. 
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r.  The  Federal  Reserve's  book- 
entry  securities  service  provides  for 
safekeeping  and  transfer  of  book-entry 
securities.  Book-entry  securities  issued 
by  the  United  States  Treasury  are  the 
principal  securities  in  the  Federal 
Reserve's  book-entry  system.  Prior  to 
1981,  fees  for  Treasury  book-entry 
securities  services  were  established  by 
the  Department  of  the  Treasury. 
However,  with  the  implementation  of 
pricing  for  Federal  Reserve  services 
under  the  Monetary  Control  Act  of  1980 
("MCA"),  the  account  maintenance  and 
secondary  market  transfers  of  Treasury 
book-entry  securities  were  regarded  by 
the  Federal  Reserve  as  priced  services 
under  the  MCA. 

Based  upon  a  review  of  the  roles  of 
the  Federal  Reserve  and  the  Treasury  in 
providing  this  service,  the  Treasury 
Department  has  concluded  that  the 
secondary  market  book-entry  service 
provided  by  the  Reserve  Banks  for  U.S. 
Treasury  securities  should  be  regarded 
as  a  fiscal  agency  activity  conducted  on 
Treasury's  behalf  rather  than  as  a  price'd 
service  under  the  MCA.  Consequently, 
the  Treasiuyr  has  determined  that  fees 
charged  for  the  book-entry  securities 
activity  performed  on  behalf  of  the 
Treasury  by  Reserve  Banks  as  fiscal 
agents  will  be  established  by  the 
Treasury  and  collected  by  Reserve 
Banks  on  behalf  of  the  Treasury.  In  this 
regard,  by  separate  announcement  the 
Treasury  Department  is  requesting 
public  comment  on  a  proposed  fee 
schedule  for  this  activity.  The  Treasury's 
proposed  fee  schedule  would  contain  no 
charge  for  account  maintenance  but 
would  impof»  fees  of  $1.50  for  securities 
transfers  originated  on-line  and  $6.25  for 
securities  transfers  orginated  or 
received  off-line.  * 

A  book  entry  securities  transfer 
message  typically  contains  two 
elements,  the  securities  transfer  and  the 
accompanying  funds  settlement  and 
related  accounting.  The  Federal  Reserve 
and  the  Treasury  have  etermined  that 
the  funds  settlement  element  of  a 
securities  transfer  message  is  not  a 
fiscal  agency  activity  performed  by  the 
Reserve  Banks  on  behalf  of  the 
Treasury.  Therefore,  the  fees  proposed 
by  the  Treasury  for  this  service  do  not 
include  funds  settlement. 

Separation  of  the  funds  settlement 
activity  from  the  securities  transfer 
element  may  have  a  disruptive  effect  on 
the  secondary  market  since  the 
settlement  may  not  take  place  at  the 


'  Current  Federal  Reserve  fees  provide  for  a 
monthly  account  maintenance  fee  of  $15  plus  $0.50 
per  issue  in  the  account,  and  transfer  fees  of  S3  for 
transfers  originated  on-line  and  $10  for  transfers 
originaied  or  received  ofT-hne. 


same  time  the  securities  are  transferred. 
Funds  settlement  is  believed  necessary 
to  support  secondary  market  activity  in 
book-entry  Treasury  securities. 
Accordingly,  the  Board  believes  it 
appropriate  to  regard  the  funds 
settlement  element  as  an  activity 
incidental  to  the  provision  of  the 
securities  transfer  fiscal  agency  service 
on  behalf  of  the  Treasury  Department 
rather  than  as  a  priced  service  under  the 
MCA. 

The  Board  also  believes  that  the 
Federal  Reserve's  costs  of  providing  the 
funds  settlement  element  should  be 
recovered  from  users  of  the  service. 
Consequently,  the  Board  has  determined 
to  solicity  public  comment  on  a  fee  of 
$0.75  per  book-entry  securities  transfer 
to  recover  these  costs.  This  fee  would 
cover  the  direct,  support,  overhead  and 
float  costs  associated  with  this  element 
and  would  be  in  addition  to  the  fees 
announced  by  the  Treasury.  Since  the 
funds  settlement  activity  is  incidental  to 
the  provision  of  a  fiscal  agency  service, 
the  fee  does  not  take  into  account  the 
private  sector  adjustment  factor. 
Further,  it  is  proposed  that  income  from 
this  fee  would  be  regarded  as  a  recovery 
of  costs  rather  than  as  revenue. 

By  oi^er  of  the  Boaitl  of  Governors  of  the  ■ 
Federal  Reserve  System,  November  29, 1984. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

jFR  Doc  M-3ieoa  Filed  11-30-B4:  k*S  am| 
MIXING  COOC  Ulfr-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  S2N-0058;  DESI  11300] 

McNeil  Pharnr«aceutical;  Parafon  Forte 
Tablets;  Hearing  on  Proposal  to 
Witttdraw  Approval;  Correction 

agency:  Food  and  Drug  Administration. 
action:  Notice  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  adding  Cord 
Laboratories,  Inc.  to  the  list  of  parties  to 
the  hearing  on  Parafon  Forte  Tablets 
announced  October  15, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  J.  Rice,  Jr.,  Regulations  Pottcy 
Staff  (HFC-10),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301^43-3490. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  October  15. 1984  (49  FR  40212),  the 
Commissioner  of  Food  and  Drugs 
granted  a  hearing  on  the  proposal  to 
withdraw  approval  of  the  new  drug 


application  for  parafon  Forte  Tables. 
That  notice  listed  as  parties  to  the 
hearing,  FDA's  Center  for  Drugs  and 
Biologies,  McNeil  Pharmaceutical  (the 
holder  of  NDA  11-529),  and  four  other 
drug  manufacturers.  However,  one 
manufacturer  that  filed  a  hearing 
request  in  response  to  the  proposed 
withdrawal  was  inadvertently  omitted 
from  the  list  of  parties.  That 
manufacturer  is  now  being  added  as  a 
party  to  the  Parafon  Forte  hearing. 

Accordingly,  the  following  correction 
should  be  made  in  FR  Doc.  84-27101, 
beginning  on  page  40212,  in  the  issue  of 
Monday,  October  15, 1984. 

The  addition  to  page  40212,  third 
column,  third  paragraph,  should  read  as 
follows: 

5.  Cord  Laboratories,  Inc.,  2555  West 
Midway  Blvd.,  Broomfield,  Co  80020. 

Dated:  November  23, 1984. 
Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
A  (fairs. 

|KR  Doc  84-31490  FiM  11-30-M:  8:45  am] 
aiU.ING  COOE  41«>-01-M 


Advisory  Committee;  Amendment  of 
Meeting  Notice 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  is  amending  the  notice 
of  the  Cardiovascular  and  Renal  Drugs 
Advisory  Committee  meeting  to  explain 
that  the  committee  discussion  and 
conclusions  regarding  aspirin  will  be 
considered  by  the  agency  in  its 
preparation  of  a  final  monograph  on 
OTC  internal  analgesic  drugs.  'The 
notice,  which  was  published  in  the 
Federal  Register  of  November  14, 1984 
(49  FR  45070),  is  amended  by  revising 
the  meeting  announcement  to  read  as 
follows: 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

Date,  time,  and  place.  December  10 
and  11,  9  a.m..  Auditorium,  Lister  Hill 
Center,  National  Library  of  Medicine. 
8600  Rockville  Pike.  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  10,  9 
a.m.  to  10  a.m.:  open  committee 
discussion,  10  a.m.  to  5  p.m.;  December 
11,  9  a.m.  to  5  p.m.;  Joan  C.  Standaert, 
Center  for  Drugs  and  Biologies  (HFN- 
110),  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD  20857, 
301-443-4730. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
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effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  the  treatment  of  cardiovascular 
and  renal  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  desiring  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  notify  the  contact 
person. 

Open  committee  discussion.  The 
committee  will  discuss  the  use  of  aspirin 
in  cardiovascular  disease.  Sterling  Drug 
Inc.  (information  on  file  in  Docket  No. 
77N-0094):  Atenupres  (Lofexidine)  NDA 
18-955,  Merrell  Dow,  for  use  in 
hypertension;  Sectral  (Acebutolo)  NDA 
18-971,  Ives  Laboratories,  for  use  in 
angina  pectoris,  cardiac  arrhythmia,  and 
hypertension:  Questran 
(Cholestyramine)  NDA  16-640.  NDA  16- 
019,  Mead  Johnson,  for  use  in  coronary 
artery  disease.  The  committee's 
discussion  and  conclusions  regarding 
aspirin  will  be  considered  by  the  agency 
in  its  preparation  of  a  final  monograph 
on  OTC  internal  analgesic  drugs.  Such  a 
monograph  is  being  developed  as  part  of 
the  OTC  Drug  Review  proceeding  on 
OTC  internal  analgesic,  antipyretic,  and 
antirheumatic  products.  The  advance 
notice  of  proposed  rulemaking  for  those 
products  was  published  in  the  Federal 
Register  of  July  6, 1977  (42  FR  35346). 

Dated:  November  27. 1984. 
Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 

Affairs. 

|FR  Doc  84-31402  Filed  11-30-84:  S:4S  am 
WtXINQ  COOC  41M-01-M 


(Docket  Nos.  947-0260  ET  AL.] 

Availability  of  Approved  Variances  for 
Sunlamp  Products 

AGENCY:  Food  and  Drug  Administration. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  sunlamp  products  have 
been  approved  by  the  Deputy  Director, 
Center  for  Devices  and  Radiological 
Health  (CDRH),  for  certain  specified 
sunlamps  and  sunlamp  products 
manufactured  or  imported  by  three        , 
organizations.  The  intended  use  of  the 
products  is  to  produce  ultraviolet 
radiation  for  tanning  the  skin. 

DATE:  The  effective  dates  and 
termination  dates  of  the  variances  are 
listed  in  the  table  below  under  ^ 

"Supplementary  Information. " 

ADDRESS:  The  applications  and  all 
correspondence  on  the  applications 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857, 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Summers,  Centers  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-4874. 

SUPPLEMENTARY  INFORMATION:  Under 
§  1010.4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C.  263f). 
each  of  the  three  organizations  listed  in 
the  table  below  has  been  granted  a 
variance  from  certain  requirements  of 
the  performance  standard  for  sunlamp 
products  (21  CFR  1040.20).  Approval  has 
been  granted  for  the  hsted  products  to 
vary  as  specified  from  that  portion  of 
§1040.20(c)(2)(ii)  requiring  the  maximum 
timer  interval  for  a  sunlamp  product  to 
be  10  minutes  or  less.  All  other 
provisions  of  {  1040.20  remain 


applicable  to  tlie  listed  sunlamp 
products  and  ultraviolet  lamps. 

Each  of  the  variances  for  the 
nominally  untraviolel-A  (UVA)  sunlamp 
products  permits  the  listed  manufacturer 
or  importer  to  introduce  into  commerce 
sunlamp  products  that  have  less  than  5 
percent  of  their  ultraviolet  radiation  at 
wavelengths  shorter  than  320 
nanometers.  FDA's  experience  with  this 
kind  of  sunlamp  product  indicates  that 
the  relatively  lengthy  exposure 
recommended  by  the  manufacturer  does 
not  result  in  severe,  acute  skin  bums  or 
corneal  injury.  Therefore,  the  time 
interval  requirement  of  §  1040.20[c)(2)(ii] 
is  not  appropriate  for  these  UVA 
products.  Even  through  the  skin  hazard 
is  reduced,  there  is  still  a  need  to  wear 
protective  eyewear  to  eliminate  the 
unnecessary  risk  to  chemically 
sensitized  lenses  or  of  cornea  damage  or 
of  long-term  development  of  lens 
opacities. 

CDRH  has  determined  that  suitable 
and/or  alternate  means  of  radiation 
protection  are  provided  by  constraints 
on  the  physical  and  optical  design  and 
by  warnings  in  the  user  manual  and  on 
the  products  for  all  of  the  variances  in 
lieu  of  the  requirements  listed  in  the 
table  that  were  determined  to  be 
inappropriate.  Therefore,  on  the 
effective  dates  specified  in  the  table 
below,  FDA  aproved  the  requested 
variances  by  letter  to  each  manufacturer 
or  importer  from  the  Deputy  Director. 
CDRH. 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  or  importer  of  that 
product,  each  product  shall  bear  on  the 
certification  label  required  by 
§  1010.2(a)  (21  CFR  1010.2(a))  a  variance 
number,  which  is  the  FDA  docket 
number  appearing  in  the  table  below, 
and  the  effective  date  of  the  variance  as 
specified  in  the  table  below. 


Dod^•^^to. 

Orgarazaion  gremad  the  varianc* 

ctvacM^  daaa/lBiNHistofi  oala 

84V-0260 

Mt  Hood  Manutackjrins.  Inc,  37396  Ruben  Lene.  Sandy.  Of) 

97055. 
Pacific  Solarium,  1610  N.  l»t  Street.  Yatona.  WA  98901.. 

Soulham  Ei<Maure.  Inc..  473  W  r4o>1hwest  Highway.  Palatna.  IL 
60067. 

Sumiattar  UVA  tanning  badt  manutactured  t>y  Mt  Hood  Manu- 

factunng.  Inc. 
UVA  aunlamp  product*  (lanrang  ttmm  manulackaad  by  Padic 

Soterium. 
IWA  Solariunii  manutaclurad  by  AlHun  Holland  b.» „ _ 

Sept  11.  ifl64-Sept  11  1888 

84V-0273 

SafX  ?1    1864-Se|)l  M    1988 

84V-0295 

Sapt.  21.  l9e4-.Sapt  21.  1988 

In  accordance  with  %  1010.4.  the 
applications  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  numbers  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 


9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  23. 1984. 
loseph  P.  Hile. 

Associate  Commissioner  for  Regulatory 

Affairs. 

{FR  Doc  84-31481  Filed  11-30-84:  8:4S  *m\ 
BUXINQ  COOE  416IMI1-M 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Cardiology  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Cardiology  Advisory  Committee, 
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National  Heart.  Lung,  and  Blood 
Institute.  January  7  and  &  1985.  Building 

31 C.  Conference  Room  a  National 
Institutes  of  Health,  9000  Rockville  Pike. 
Bethesda.  Maryland  20205. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  on  January  7  to 
adjournment  of  January  8.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Topics  for  discussion  will 
include  a  review  of  the  research 
programs  relevant  to  the  Cardiology 
area  and  consideration  of  future  needs 
and  opportunities. 

Ms.  Terry  Bellicha.  Chief,  Public 
Inquiries  and  Reports  Branch.  National 
Heart,  Lung,  and  Blood  Institute.  Room 
4A21,  Building  31,  National  Institutes  of 
Health,  Bethesda.  Maryland  20205, 
telephone  (301)  496-4236,  will  provide 
summaries  of  the  meeting  and  rosters  of 
the  Committee  members. 

Eugene  R.  Passamani.  M.D.,  Associate 
Director  for  Cardiology.  Division  of 
Heart  and  Vascular  Diseases,  National 
Heart,  Lung,  and  Blood  Institute.  Room 
320,  Federal  Building,  Bethesda. 
Maryland  20205,  telephone  (301)  496- 
5421,  will  furnish  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Disease  Research.  National  Institutes  of 
Health) 

Dated:  November  26.  1984. 
Betty  }.  Beveridge. 
NIH  Committee  Management  Officer. 

|FR  Doc.  84-31506  Filed  11-30-M:  8:45  am) 
■HI  IB  COOC  414«-«1-«i 


National  Heart,  Lung,  and  Blood 
Institute;  Clinical  Applications  and 
Prevention  Advisory  Committee; 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee,  Division  of 
Epidemiology  and  Clinical  Applications. 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
January  15-16, 1985.  The  meeting  will  be 
held  in  Conference  Room  B119,  Federal 
Building,  7550  Wisconsin  Avenue, 
Bethesda.  Maryland  20205. 

This  meeting  will  be  open  to  the 
public  on  January  15  from  9:00  a.m.  to 
recess  and  from  8:30  a.m.  to 
adjoumment  on  January  16  to  discuss 
new  initiatives,  program  policies  and 
issues.  Attendance  by  the  public  Is 
limited  to  space  available. 

Ms.  Terry  Bellicha,  Chief.  Public 
Inquiry  Reports  Branch,  National  Heart. 
Lung,  and  Blood  Institute,  Building  31. 
Room  4A21.  National  Institutes  of 
Hralth,  Bethesda,  Maryland  20205. 


phone  (301)  496-4236.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request.  Dr. 
William  Friedewald.  Executive 
Secretary  of  the  Committee.  Federal 
Building,  Room  212.  Bethesda,  Maryland 
20205,  phone  (301)  496-2533.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837.  Heart  and  Vascular 
Diseases  Research.  National  Institutes  of 
Health) 

Dated:  November  26. 1984. 
B«tty  |.  Beveridge, 
NIH  Committee  Management  Officer. 

IFR  Doc.  S4-31S04  Filed  U-30-a4:  i:4S  am) 
nUJNG  COOC  4140-01-M 

National  Heart,  Lung,  and  Blood 
Institute;  Pulmonary  Diseases 
Advisory  Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Pulmonary  Diseases  Advisory 
Committee,  National  Heart,  Lung,  and 
Blood  Institute,  February  21-22. 1985. 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31.  Conference 
Room  9,  Bethesda.  Maryland  20205. 

The  entire  meeting,  from  8:30  a.m.  on 
February  21  to  adjournment  on  February 
22.  will  be  open  to  the  public.  The 
Committee  will  discuss  the  plans  for 
fiscal  year  1986.  Attendance  by  the 
public  will  be  limited  to  the  space 
available. 

Ms.  Terry  Bellicha.  Chief.  Public 
Inquiry  Reports  Branch.  National  Heart. 
Lung,  and  Blood  Institute,  Building  31. 
Room  4A-21,  National  Institutes  of 
Health.  Bethesda.  Maryland  20205. 
phone  (301)  496-4236,  will  provide 
summaries  of  the  meeting  and  rosters  of 
the  Committee  members. 

Dr.  Suzanne  S.  Hurd,  Executive 
Secretary  of  the  Committee.  Westwood 
Building.  Room  6A16,  National  Institutes 
of  Health,  Bethesda,  Maryland  20205, 
phone  (301)  496-7208,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.838,  Lung  Diseases  Research. 
National  Institutes  of  Health) 
Dated:  November  26, 1984. 
Betty  f.  Beveridge, 
Committee  Management  Officer. 

|FK  Doc.  84-31503  Filed  11-30-84:  8:45  ami 
MIXING  CODE  4140-«1-M 

Office  of  Human  Development 
Services 

Review  of  Commercial  Activities,  FY 

1985 

AGENCY:  Office  of  Human  Development 

Services,  HHS. 


ACTION:  Notice. 


summary:  The  Assistant  Secretary  for 
Human  Development  Services  gives 
notice  that  the  Office  of  Human 
Development  Services  (OHDS)  will 
review  in  FY  1985  some  of  its  activities 
to  determine  if  these  activities  should  be 
performed  by  commercial  sources  under 
contract  or  "in  house"  by  government 
personnel  using  government  facilities. 
Publication  of  this  informational  notice 
is  required  by  the  provisions  of  Office  of 
Management  and  Budget  (OMB)  Circular 
A-76  (Revised).  This  notice  is  not  an 
invitation  for  bids  or  a  request  for 
proposals. 

Authority:  The  Budget  and  Accounting  Act 
of  1921  (31  U.S.C.  1  et  seq.)  and  the  Office  of 
Federal  Procurement  Policy  Act  Amendments 
of  1979  (41  U.S.C.  401  et  seq.):  OMB  Circular 
No.  A-76  (Revised). 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Rule,  IV,  Office  of  Human 
Development  Services,  Office  of 
Management  Services,  200 
Independence  Ave.  SW.,  Rm.  315D. 
Washington.  D.C.  20201  Telephone  (202) 
245-3368. 

SUPPlfMENTARY  INFORMATION:  OHDS  is 

required  by  OMB  Circular  A-76  to 
inventory  all  functions  that  are  not 
purely  governmental  and  which  can  be 
designated  as  commercial  activities. 
These  inventoried  commercial  activities 
are  scheduled  for  review  and  for  cost- 
comparison  studies  to  determine  if  the 
activity  should  remain  "in  house"  or 
contracted  out.  The  commercial 
activities  scheduled  for  FY  1985  review 
and  the  locations  where  these  activities 
are  being  performed  are  as  follows: 

Commercial  Activity  and  Location 

1.  Word  Processing  and  Typing. 
Washington.  D.C. 

2.  Mail  and  Messenger  Services. 
Washington,  D.C. 

3.  Audio-Visual  Services,  Washington.  D.C. 

4.  ADP  Services.  Washington.  D.C. 

5.  Clearinghouse  Operations.  Washington. 
DC. 

6.  Training  Services,  Washington.  D.C. 

7.  F.quipment  Operation  and  Security. 
Washington.  D.C. 

8.  Material  Management.  Washington.  D.C. 

9.  Travel  Services.  Nationwide. 
Dated:  November  23. 1984. 

Norman  Goldstein. 

Director.  Office  of  Management  Services. 

Approved:  November  27. 1984. 

Dorcas  R.  Hardy. 

Assistant  Secretary  for  I  fuman  Developmvnt 
Services. 

IFKDoc  84  3I4M  Filed  11-30-64:  8  15  ami 
MLUNC  CODE  413»-0t-M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[W-32093,  W-71385.  W-71386,  W-71391. 
W-71414,  W-71895] 

Notice  of  Proposed  Continuation  of 
Withdrawal;  Wyoming 

Correction 

In  FR  Doc.  84-30183  beginning  on  page 
45497  in  the  issue  of  Friday.  November 
16, 1984,  make  the  following  corrections: 

1.  On  page  45497,  in  the  third  column, 
under  'T.26N.,  R.  84  W.."  in  Sec.  9. 
•'WV4SWy4"  should  read  "Ny2SWy4". 

2.  In  the  same  column,  under  "T.  28  N., 
R.  84  W.,"  in  Sec.  15.  "SW^i;"  should 
read  "SWV4;". 

3.  On  page  45498,  in  the  first  column, 
under  "T.  :i9  N..  R.  84  W.,": 

a.  In  Soc.  9,  the  fourth  line  should  read 
"SEV;FEV'4;". 

b.  In  Sec.  26,  in  the  second  line, 
"SWV4SEy4."  should  read  "SWy4SWV4 
SEy4;". 

c.  In  Sec.  28,  in  the  first  line, 
"SWy4NEy4NEy4."  should  read 

"swy4Nwy4NEy4.". 

4.  On  the  same  page,  in  the  second 
column,  under  'T.  29N.,  R.  85  W„": 

a.  In  Sec.  3,  in  the  first  line. 
••NEy4SWy4"  should  read  "NWy4 

swy4". 

b.  In  Sec.  12.  in  the  third  line, 
"NWy4NEy4SEy4."  should  read 

'•Nwy4NEy4Swy4." 

BltXINO  COOC  1S0S-«1-M 


Minerals  Management  Service 

Outer  Continental  Shelf;  Proposed 
Development  and  Production  Plan; 
Availability  of  Draft  Environmental 
Impact  Statement  and  Intent  To  Hold 
Public  Hearings 

agency:  Minerals  Management  Service, 

Inferior. 

action:  Notice  of  Availability  for 

Environmental  Impact  Statement/ 

Environmental  Impact  Report. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Minerals  Management 
Service,  Santa  Barbara  County. 
California  State  Lands  Commission  and 
California  Coastal  Commission  have 
jointly  prepared  a  Final  Environmental 
Impact  Report/Environmental  Impact 
Statement  (EIR/EIS)  for  the  Point 
Arguello  Field  Development  and 
Production  Plans  proposed  for  the 
southern  Santa  Maria  Basin,  offshore 
Santa  Barbara  County,  California.  Single 
copies  of  the  Final  EIR/EIS.  including 


the  Response  to  Comments  Volume,  can 
be  obtained  from  Santa  Barbara  County, 
Resource  Management  Department. 
Energy  Division.  123  East  Anapamu 
Street,  Santa  Barbara,  California  93101 
or  by  contacting  Randy  Smith  at  (805) 
963-3434.  A  Technical  Appendix 
Addendum  and  republished  final  copies 
of  Technical  Appendices  O  and  K  have 
also  been  prepared.  The  technical 
appendices  which  were  prepared  for  the 
Draft  EIR/EIS  may  also  be  obtained 
individually  or  as  a  unit  by  forwarding  a 
written  request  to  the  above  address. 
When  requesting  an  individual 
appendix,  refer  to  the  following  titles: 

E.  Geology 

F.  Air  Quality 

G.  Onshore  Water  Resources 
L  Marine  Biology 

J.  Terrestrial  and  Freshwater  Biology 

K.  Cultural  Resources 

L  Aesthetics  (Noise,  Visual) 

M.  Socioeconomics 

N.  Other  Uses  (Commercial  Fishing. 

Recreation.  Traffic) 
O.  System  Safety  and  Reliability        .- 

Copies  of  the  Final  EIR/EIS  will  also 
be  available  for  review  in  following 
public  libraries: 

County  of  Los  Angeles  Public  Library. 

Govt.  Pub.  Unit.  330  W.  Temple,  Los 

Angeles,  CA  90012 
State  Library— GovL  Pub.  Sec.  Attn: 

Beverly  Pettijohn.  P.O.  Box  2037.      . 

Sacramento.  CA  95814 
San  Luis  Obispo,  City/County  Library. 

1354  Bishop  Street,  San  Luis  Obispo, 

CA  93406 
Main  Library,  Vandenburg  Air  Force 

Base.  CA  73437 
U.S.  DOI  Natural  Resource  Library,  18th 

and  C  NW.,  Washington  D.C.  20240 
Santa  Barbara  Public  Library,  40  E. 

Anapamu  Street,  Santa  Barbara.  CA 

93101 
University  of  California  Library,  Santa 

Barbara  Campus,  Main  Library,  Santa 

Barbara,  CA  93106 

Agencies,  interested  groups  or 
individuals  needing  further  information 
should  contact  Mary  Elaine  Warhurst  at 
Minerals  Management  Service,  1340  W. 
6th  Street,  Los  Angeles,  CA  90017  or  at 
(213)  688-4360. 

Dated:  November  26, 1984, 
William  E  Grant. 

Regional  Director,  Pacific  DCS  Region. 

|FR  Doc.  84-31494  FiM  11-30-84;  8:46  ami 
eiUJNO  COOC  4310-IMMI 


INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  Na  337-TA-193] 

Certain  Rowing  Machines  and 
Components  Thereof,  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission, 

ACTION:  Notice  if  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Lotus  International  Corporation. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  28, 1984. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  D.C.  20436. 
telephone  202-523-0161, 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street,  NW., 
Washington,  D.C.  20436.  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

Issued:  Noveml)er  28. 1.964. 
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Bf  order  of  the  Commisaion. 
Kennetli  R.  Maaoo. 
Secretary. 
[Fk  Dbc.  M-nsa  PiM  n-ao-M  ms  ^m^ 


tinv— t>9»tten  Ito.  337-TA-1M] 

Certain  Rowing  Macfiinss  and 
Components  Thoraof;  initial 


Rospondant  on  th«  Basis  of 
Setttamant  Agreement 

AGENCV.  U.S.  international  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement:  Fu 
Luong  Trtiffic  Parts  Co.,  Ltd. 


iThis 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Conunission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  28. 1984. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20436. 
telephone  202-523-0181. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street.  NW., 
Washington.  D.C.  20436,  no  later  than  10 
days  after  pubtication  of  this  notice  in 
the  Faderal  Regbtar.  Any  person 
desiring  to  snbniit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Conunission  will  either 


accept  the  submission  in  confidence  or 
return  it. 

FOR  RNVTHCII  iNFOfHaATION  CONTACT: 
Ruby  ].  Dionne,  OHice  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  November  2&  1964. 

By  order  of  the  Conunission. 
Keonath  R.  Maaoo, 
Secretary, 
fn  Doc  M-»1S22  n»d  u-aa-M.  t^is  ami 


(Investigation  Na  337-TA-193) 

Certain  Rowing  Machine*  and 
Components  Thereof;  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement 

agency:  U.S.  International  Trade 
Commision. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
M.T.I.  Corporation. 

SU^PLEMENTANV  INFONMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties,     ~^ 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  28, 1984. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission  701  E 
Street  NW.,  Washington,  D.C.  20436, 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
cmceming  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street,  NW., 
Washington,  D.C.  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 


treatment  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION 
CONTACT  Ruby  J.  Dionne,  Officer  of  the 
Secretary,  U.S.  International  Trade 
Commission,  telephone  202-523-0176. 

Issued:  November  28, 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

PFK  Doc  B4-31S23  PiM  ll-W-aC  a:4S  aal 
BnOJMQCOOE  7<»0-<n-M 


INTERSTATE  COMIMERCE 
COMIMISSION 

IFmartc*  Docitet  No.  30517] 

Atlantic  Richfield  Co.;  Exemption; 
Continuance  In  Control 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  the  continuance  in 
control  of  Arco  Metals  Trucking 
Company  and  Butte,  Anaconda  &  Pacific 
Railway  by  Atlantic  Richfield  Company 
from  the  requirements  of  49  U.S.C. 
11343,  subject  to  protective  conditions 
for  rail  employees. 
DATES:  This  decision  is  effective  on 
January  2, 1985,  Petitions  for 
reconsideration  must  be  filed  by 
December  24, 1984,  Petitions  for  stay 
must  be  filed  by  December  13. 1984. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30517  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Michael 
F.  Morrone,  1150  Seventeenth  Street 
NW.,  Suite  1000,  Washington,  DC 
20036 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer.  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  or  call  289-4357  (D.C. 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  Novemt>er  14, 1984. 


By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett 
Gradison,  Simmons,  Lamboley.  and  Strenio, 
Commissioner  Simmons  dissented  in  part 
writh  a  separate  expression.  Chairman  Taylor. 
)oined  by  Commissioner  Lamboley,  concurred 
in  the  result  with  a  separate  expression. 
James  H.  Bayne, 
Secretary. 

[FR  Doc.  a4-31513  Filed  11-30-M:  8:45  (ml 
■aiJWO  COd  TOM  01-M 


[Ex  Parte  Na  388  (Sut>-Nos.  5. 9, 17  and  22] 

Intrastate  Rail  Rate  Authority;  Georgia, 
Iowa,  Missouri  and  New  Mexico 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  certification, 

summary:  The  Commission  grants  final 
certification  to  the  Georgia  Public 
Service  Commission,  the  Iowa 
Department  of  Transportation,  the 
Missouri  Public  Service  Commission, 
and  the  New  Mexico  State  Corporation 
Commission  under  49  U.S.C.  11501(b)  to 
regulate  intrastate  rail  transportation, 
subject  to  a  condition  precedent  that 
they  modify  their  standards  and 
procedures  as  noted  in  the  full  decision. 
DATES:  If  the  necessary  changes  are 
made,  certification  will  begin  on  January 
2, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMA'HON: 
Addiiional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  Free  (800)  424- 
5403. 

Decided:  November  19. 1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett 
Gradison,  Simmons,  Lamboley,  and  Strenio. 
Commissioner  Simmons  dissented  in  part 
with  a  separate  expression.  Chairman  Taylor 
concurred  in  part  and  dissented  in  part  with  a 
separate  expression. 
James  H,  Bayne, 
Secretary. 

|FR  Doc  B4-S1512  Filed  n^»-84;  8;4S  <im| 
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[Docket  No.  AB-57  (Sub-14X)] 

Soo  Una  Railroad  Company- 
Abandonment  Exemption — in 
Marquette,  Ml;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 


abandon  its  2.7-miIe  line  of  railroad 
between  milepost  0,0  near  Washington 
Street  and  milepost  2.7  near  Hawley 
Street  in  Marquette,  MI. 

Applicant  has  certified:  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  and  overhead 
traffic  is  not  moved  over  the  line  or  may 
be  rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  appropriate  State 
agency  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Coshen,  360 1.CC.  91 
(1979). 

The  exemption  will  be  effective 
January  2, 1985,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  must 
be  filed  by  December  13, 1984,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  24, 
1984  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  C  Harold 
Peterson,  804  Soo  Line  Building,  P.O. 
Box  530,  Minneapolis,  MN  55504. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  26, 1984. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
James  H.  Bayna, 

Secretary. 

(FR  Doc.  84-31613  Filad  11-30-84:  8:45  am] 
WLUNQ  CODE  7035-01-M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Security  Telecommunications 
Advisory  Committee;  Closed  Meeting 

A  meeting  of  the  National  Security 
Telecommunications  Advisory 
Committee  (NSTAC)  will  be  held  on 
December  12, 1984.  The  meeting  will  be 
held  at  Headquarters  North  American 
Aerospace  Defense  Command  (HQ 


NORAD)  in  Colorado  Springs,  Peterson 
AFB,  Colorado. 

December  12, 1964 

8:00  a.m.— Call  to  Order 

8:05  a.m. — Welcome  from  Chief,  North 

American  Aerospace  Defense 

Command 
8:30  a.m. — ^Review  of  Government 

Action  on  NSTAC  recommendations 
9:15  a.m. — Report  from  Industry 
11:00  a.m.-^4STAC  IV  Deliberations 
2:00  p.m. — Classified  Government 

Briefing 
4:00  p.m. — Discussion  with  President's 

representative 
4:30  p.m. — Adjournment 

Due  to  the  requirement  to  discuss 
Classified  information,  the  afternoon 
session  of  this  meeting  will  be  closed  to 
the  public  in  the  interest  of  National 
Defense.  Any  person  desiring 
information  about  the  meeting  may 
telephone  (202)  692-9274  or  write  the 
Manager,  National  Communications 
System,  Washington.  DC  20305-2010. 
David  C.  Brown, 
Captain,  USN,  NCS  Joint  Secretariat 

(FR  Uoc  84-31473  Filed  11-30-84:  8:46  an] 
BtLUNQ  COOC  3t10-0S-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  imder 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  New. 

2.  The  tiUe  of  the  information 
collection:  Disposal  of  High-Level 
Radioactive  Waste  in  Geologic 
Repositories:  Amendments  to  Licensing 
Procedures,  10  CFR  Part  60. 

3.  The  form  number  if  applicable:  Not 
Applicable. 

4.  How  often  the  collection  is 
required:  On  Occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Affected  States  and  Indian 
Tribes. 

6.  An  estimate  of  the  number  of 
responses:  96 
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7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  460 

8.  An  indication  of  whether  section 
3504(h).  Pub.  L  96-511  applies:  Not 
applicable.  

9.  Abstract:  10  CFR  Part  60  contains 
detailed  provisions  for  the  participation 
of  States  and  Indian  tribes  in  the 
process  of  siting  and  developing  a  high- 
level  radioactive  waste  geologic 
repository.  The  proposed  amendments 
do  not  require  States  and  affected 
Indian  tribes  to  submit  any  proposals. 
This  is  strictly  voluntary  on  their  part, 
and  only  if  they  desire  to  do  so  would 
the  information  in  question  be  required 
of  them. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  1717  H 
Street  NW.,  Washington.  D.C.  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Jefferson 
B.  Hill.  (202)  395-7340. 

NRC  Clearance  Officer  is  R.  Stephen 
Scott.  (301)492-8585. 

Dated  at  Bethesda.  Maryland,  this  21st  day 
of  Noveml>er  1984. 

For  the  Nuclear  Regulatory  Commission. 
fohn  Philips, 

Acting  Director,  Office  ofAdiiiinistrution. 

|FII  Doc  M-31543  Filed  11-W-M.  8i4S  ami 
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Ad  Hoc  Advisory  Committee  for 
Review  of  Enforcement  Policy,  Initial 
Meeting 

An  Ad  Hoc  Advisory  Committee  for 
Review  of  Enforcement  Policy  has  been 
established  by  the  Nuclear  Regulatory 
Commission  to  obtain  expert  advice 
from  persons  outside  the  Commission  on 
the  effectiveness  of  its  current 
enforcement  practices. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Coinmittee  Act  that 
the  Advisory  Committee  on  Enforcement 
Policy  will  hold  its  first  meeting  at  9:00 
a.m..  December  18, 1984  in  Room  118  of 
the  Phillips  Building.  7920  Norfolk 
Avenue.  Bethesda,  Maryland.  The 
meeting  may  continue  on  December  19, 
1984  at  the  same  location.  The  meeting 
will  be  open  for  public  observation. 

At  this  meeting,  the  Director,  Office  of 
Inspection  and  Enforcement,  NRC.  will 
make  a  presentation  describing  the 
current  enforcement  program,  his  views 
on  the  effectiveness  of  the  program  and 
potential  issues  for  the  comnuttee  to 
address.  The  committee  will  also 
discuss  the  proposed  scope  of  its  review 
of  enforcement  practices. 

The  Advisory  Committee  is  chaired  by 
E.P.  Wilkinson  of  Del  Mar,  California. 


The  other  members  are  Colin  S.  Diver, 
Professor  of  Law,  Boston  University 
School  of  law;  Micheal  V.  Hasten,  an 
attorney  in  Chicago.  Illinois  with 
Winston  and  Strawn; 

Dr.  Joseph  M.  Hendrie,  with  the 
Department  of  Nuclear  Energy, 
Brookhaven  National  Laboratory 
Associated  Universities,  Inc.;  and  Dr. 
Howard  L  Parris,  Project  Manager, 
Human  Factors  Division.  Electric  Power 
Research  Institute.  Palo  Alto.  California. 

Serving  as  liaison  officer  to  the 
Committee  for  NRC  is  Karen  Cyr,  and 
attorney  with  the  NRC  Office  of  the 
Executive  Legal  Director. 

Further  information  on  the  meeting 
may  be  obtained  from  Ms.  Karen.  Cyr, 
Office  of  the  Executive  Legal  Director. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC.  20555.  telephone  301/ 
492-7269. 

Dated  at  Washing-.on,  D.C  this  26th  day  of 
November,  1984. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 

|Fit  Doc  M-31M1  Filtd  11-30-M:  ft4S  iiin| 
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Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island, 
Unit  2;  Renewal 

The  Nuclear  Regulatory  Commission 
announces  the  renewal  of  the  Advisory 
Panel  for  the  Decontamination  of  Three 
Mile  Island,  Unit  2.  It  has  been 
determined  that  renewal  of  this 
Advisory  Panel  for  an  additional  two- 
year  period  is  necessary  and  in  the 
public  interest  in  order  to  continue  to 
receive  public  input  and  enhance  public 
understanding  of  the  major  activities 
required  to  decontaminate  and  safely 
clean  up  the  damaged  facility  (Unit  2)  at 
Three  Mile  Island  Nuclear  Power 
Station. 

The  charter  for  the  Panel  has  been 
extended  to  November  27, 1986. 

Dated  at  Washington.  DC,  this  28th  day  of 
November  1984. 

lohn  C.  Hoyle. 

Advisory  Committee  Management  Officer. 

|FR  Doc  M-31S42  Filed  11-30-S4  a:45  am) 

WLLMG  COOC  rsao-oi-H 
(Docket  No.  50-2931 

Boston  Edison  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  technical  requirements  of 


Appendix  R  to  10  CFR  50  to  Boston 
Edison  Company  (the  licensee),  for  the 
Pilgrim  Nuclear  Power  Station,  located 
in  Plymouth  County,  Massachusetts. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  would  relax  the 
following  requirements: 

1.  That  there  be  no  intervening 
combustibles  between  redundant  trains 
of  safe  shutdown  equipment.  The 
exemption  would  apply  only  to  certain 
fire  zones  on  the  23-foot  and  51 -foot 
elevations  of  the  reactor  building  where 
the  intervening  combustible  load  is  very 
low  and  the  licensee  proposes  to  inst.ill 
automatic  water  curtci.ns  w.'iere  no 
physical  barriers  exist. 

2.  That  total  area  coverajjH  automatic 
fire  suppression  systems  be  installed. 
The  exemption  would  apply  only  to  the 
above  fire  zones  and  to  the  torus 
compartment  below  the  redcior  building. 
The  licensee  proposes  to  enclose  in  a 
fire  barrier  one  train  of  shutdown  cables 
in  the  torus  compartment  to  assure  safe 
shutdown. 

3.  That  fixed  fire  suppression  systems 
be  installed  in  areas  for  which  alternate 
shutdown  capability  is  provided.  The 
exemption  would  apply  only  to  the  fire 
zones  identified  in  item  1  above  and  to 
the  vital  M.G.  set  room.  Automatic 
smoke  detection  equipment,  which 
alarms  in  the  control  room,  and 
manually-operated  fire  suppression 
equipment  is  available  in  these  areas. 

The  exemption  is  responsive  to  the 
licensee's  application  for  technical 
exemptions  dated  May  17, 1983,  as 
supplemented  by  a  letter  dated  April  2. 
1984.  The  request  for  schedular 
exemption  will  be  the  subject  of  a 
separate  action. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  features  described  in  the 
licensee's  request  regarding  the  exisfins 
level  of  fire  protection  and  proposed 
modifications  at  the  plant  are  the  most 
practical  method  of  meeting  the  intent  of 
Appendix  R  and  literal  compliance 
would  not  significantly  enhance  the  fire 
protection  capability. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  will  provide 
a  degree  of  fire  protection  equivalent  to 
that  required  by  Appendix  R  such  that 
there  is  no  increase  in  the  risk  of  fires  at 
this  facility.  Consequently,  the 
probability  of  fires  has  not  been 
increased  and  the  post-fire  radiological 
releases  will  not  be  greater  than 
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previously  determined.  Neither  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  Pilgrim 
Nuclear  Power  Station. 

.'{gencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agenciBS  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  May  17. 1983.  and  the  supplement 
dated  April  2. 1984.  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC, 
and  at  the  Plymouth  Public  Library, 
North  Street,  Plymouth,  Massachusetts. 

Dated  at  Bethesda,  Maryland,  this  27th  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
Gus  C.  Lainas, 

Assistant  Director  for  Operating  Reactors. 
Division  of  Licensing. 
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IDocket  No.  50-334] 

Duquesne  Light  Co.  et  al.  (Beaver 
Valley  Power  Station  Unit  No.  1); 
Exemption 

I 

The  Duquesne  Light  Company,  Ohio 
Edison  Company  and  Pennsylvania 


Power  Company  (the  licensees),  are  the 
holder  of  Facility  Operating  License  No. 
DPR-66  (the  license)  which  authorizes 
operation  of  the  Beaver  Valley  Power 
Station.  Unit  No.  1  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations  and  Orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect. 

The  facility  comprises  a  pressurized 
water  reactor  at  the  licensee's  site 
located  at  Beaver  County.  Pennsylvania. 

n 

By  letter  dated  July  14, 1983,  Duquesne 
Light  Company  applied  for  an 
amendment  to  Operating  License  DPR- 
66  to  change  certain  provisions  of  the 
Technical  Specifications.  Among  these 
requested  changes,  one  change  would 
require  an  exemption  from  the 
Commission's  regulation,  described  as 
follows: 

Section  III.D.2(b)(ii)  of  Appendix  J.  10 
era  Part  50,  states  that  "Air  locks 
opened  during  periods  when 
containment  integrity  is  not  required  by 
the  plant  Technical  Specifications  shall 
be  tested  at  the  end  of  such  periods  at 
not  less  than  Pa". 

Duquesne  Light  Company  has 
requested  that  the  Beaver  Valley  Unit 
No.  1  Technical  Specification  4.6.1.3  be 
changed  to  required  an  overall  air  lock 
leak  rate  test  at  Pa  (38.3  psig)  to  be 
perfomed  only  "Upon  completion  of 
maintenance  which  has  been  performed 
on  the  air  lock  that  could  affect  the  air 
lock  sealing  capability".  This  requested 
Technical  Specification  change  is  a 
deviation  from  the  subject  regulation. 
Containment  integrity  is  not  required 
whenever  the  plant  is  in  cold  shutdown 
(Mode  5)  or  refueling  (mode  6).  If  an 
airlock  is  opened  during  Mode  5  and  6, 
Appendix  J  nevertheless  requires  that  an 
overall  air  lock  leakage  test  at  not  less 
than  Pa  be  conducted  prior  to  plant 
startup  (i.e.,  entering  Mode  4). 

Airlocks  typically  do  not  have  the 
capability  to  be  pressurized  infernally  to 
Pa  and  remain  leaktight,  without  the 
installation  of  holding  devices 
(strongbacks)  or  mechanical  adjustment 
of  the  operating  mechanisms  of  the  inner 
doors.  This  is  because  the  inner  doors 
are  designed  to  be  seated  with  the 
application  of  pressure  on  the 
containment  side  of  the  door.  During  air 
lock  testing,  the  test  pressure  exerted  on 
the  air  lock  side  of  the  inner  door  causes 
the  door  to  unseat.  The  use  of 
strongbacks  or  mechanical  adjustment 
of  the  door  prevent  the  unseating  of  the 
inner  door,  allowing  the  test  to  proceed. 
The  installation  of  strongback  or 
performance  of  mechanical  adjustments 
is  time  consuming  (often  taking  several 


hours),  may  result  in  additional 
radiation  exposure  of  operating 
personnel,  and  may  cause  degradation 
of  the  operating  mechanism  of  the  inner 
door  with  consequent  loss  of  reliability 
of  the  air  lock.  In  addition,  when 
conditions  require  frequent  degradation 
of  the  operating  mechanism  of  the  iimer 
door  with  consequent  loss  of  reliablity  . 
of  the  air  lock.  In  addition,  when 
conditions  require  frequent  openings 
over  a  short  period  of  time,  testing  at  Pa 
after  each  opening  becomes  impractical 
(tests  often  take  from  8  hours  to  several 
days],  accelerated  degradation  of 
mechanical  equipment,  and  increases 
personnel  exposure  to  radiation. 

Paragraph  III.D.2(b)(i)  requires  that  air 
locks  be  tested  at  Pa  at  6-month 
intervals.  Paragraph  III.D.2(b)(iii) 
provides  that  air  locks  opened  during 
periods  when  containment  integrity  is 
required,  thei:  seals  must  be  tested 
within  3  days  after  opening.  If  both 
types  of  tests  are  current  and  no 
maintenance  has  been  performed  on  the 
air  lock,  there  should  be  no  reason  to 
expect  the  air  lock  to  leak  excessively 
just  because  it  has  been  opened  in  Mode 
5  or  6.  Consequently,  when  no 
maintenance  has  been  performed  on  an 
air  lock,  the  tests  prescribed  by 
Paragraph  III.D.2(b)(i)  and  ni.D.3(b)(iii) 
should  be  sufficient;  whenever 
maintenance  has  been  performed  on  an 
airlock,  the  requirements  of  Paragraph 
III.D.2(b)(ii)  must  be  still  be  applicable. 

Ill 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  an  exemption  with  respect 
to  the  requirements  of  10  CFR  50, 
Appendix  J.  Section  IIl.D.2(b)(ii): 

The  Beaver  Valley  Unit  I  Technical 
Specifications  may  be  amended  to 
require  overall  air  lock  leak  test  at  Pa 
prior  to  establishing  containment 
integrity  and  upon  completion  of  air  lock 
maintenance  that  could  affect  the  air 
lock  sealing  capability. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  the  Exemption  will  have  no 
significant  impact  on  the  enviromnent 
(49  FR  32134). 

This  Exemption  is  effective  upon  issuance. 
Dated  at  Bethesda.  Maryland,  this  19th  day 
of  November.  1984. 
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For  the  Nuclear  Regulatory  Commission. 
DacraO  G.  Eisenbut, 

Director  for  Operating  Reactors  Division  of 
Licensing. 
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[Docket  Na  50-S7] 

Westinghouse  Electric  Corp.  Nuclear 
Trataiing  Reactor;  Renewal  of  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  No.  8  to  Facility 
Operating  License  No.  R-119  for 
Westinghouse  Electric  Corporation  (the 
licensee]  which  renews  the  license  for 
operation  of  the  Nuclear  Training 
Reactor  located  in  Zion,  Illinois.  The 
facility  is  a  non-power  reactor  that  has 
been  operating  a  power  levels  not  io 
excess  of  10  kilowatts  (thermal).  The 
renewed  Operating  License  No.  R-119 
will  expire  on  January  28,  2002. 

The  amendmed  license  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  L 
Those  fmdings  are  set  forth  in  the 
license  amendment.  Opportunity  for 
hearing  was  afforded  in  the  notice  of  the 
proposed  issuance  of  this  renewal  in  the 
Federal  Register  on  January  29, 1982  at 
47  FR  4372.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  notice  of  the  proposed  action. 

The  Commission  has  prepared  a 
Safety  Evaluation  Report  (NUREG-1083) 
for  the  renewal  of  Facility  Operating 
License  No.  R-119  and  has,  based  on 
that  report,  concluded  that  the  facility 
can  continue  to  be  operated  by  the 
licensee  without  endangering  the  health 
and  safety  of  the  public. 

The  Commission  also  has  prepared  an 
Environmental  Assessment  dated 
November  1, 1994  for  the  renewal  of 
Facility  Operating  License  No.  R-119 
and  has  concluded  that  this  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment.  The 
Notice  of  Finding  of  No  Significant 
Environmental  Impact  was  published  in 
the  Federal  Register  on  November  26, 
1984  at  49  FR  46521. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  December  18, 1981,  as 
supplemented,  (2)  the  Finding  of  No 
Significant  Envimmental  Impact,  (3) 
Amendment  No.  8  to  Operating  License 
R-119,  (4)  the  Commission's  related 
Safety  Evaluation  Report  (NXFREG- 


1083),  and  (5)  Environmental 
Assessment.  These  items  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington,  D.C 
20555. 

Copies  of  NUREG-1083  may  be 
purchased  by  calling  (301)  492-9530  or 
by  writing  to  the  Publication  Serivces 
Section,  Division  of  Technical 
Information  and  Docimient  Control,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555,  or  purchased 
from  the  National  Technical  Information 
Service,  Department  of  Commerce,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161. 

Dated  at  Bethesda,  Maryland,  this  27  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 

C«cil  O.  Thomas, 

Chief.  Standardization  B'  Special  Projects 
Branch,  Division  of  Licensing. 

(FK  Doc  S4-nS51  Filed  11-30  M:  8:45  un) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Quotas  for  U.S.  Imports  of  Coffee 
From  Nonmemt>ers  of  the  International 
Coffee  Agreement;  Elimination  of 
Quota  in  1986-1987 

The  Council  of  the  International 
Coffee  Organization  (ICO)  approved  a 
resolution  September  30, 1984,  setting 
maximum  limits  for  imports  of  coffee 
from  countries  not  parties  to  the  1983 
International  Coffee  Agreement  (ICA) 
for  coffee  years  1984-85  to  1988-89  (a 
coffee  year  is  Oct.  1-Sept.  30).  As  part  of 
this  decision  the  United  States  agreed  to 
limit  non-member  imports  into  the 
United  States  for  coffee  year  1984-85  to 
a  quantity  not  greater  than  74,710  60- 
kilogram  bags.  The  United  States  has 
previously  announced  Federal  Register, 
June  6, 1984)  that  the  non-member  quota 
for  coffee  year  1984-85  would  not  open 
until  February  1, 1985;  therefore  this 
limit  of  74,710  60-kilogram  bags  will 
apply  for  the  period  February  1- 
September  30, 1985. 

According  to  this  same  ICO 
resolution,  importing  members  of  the 
ICO  may  also  estabhsh  a  non-member 
import  limit  at  a  level  below  the 
maximum  limit  (74,710  bags  in  the  case 
of  the  United  States)  specified  in  the 
resolution.  The  United  States  has 
decided  that  beginning  in  coffee  year 
1985-86  the  non-member  import  limit  for 
the  United  States  shall  be  zero.  The 
elimination  of  imports  from  non- 
members,  is  done  under  the  authority  of 
Public  Law  98-120  and  is  consistent  with 


the  responsibilities  of  the  United  States 
under  the  ICA. 
Dated:  November  27, 1984. 

William  E.  Brodi. 

U.S.  Trade  Representative. 

(FK  Doc  S«-3147S  Filed  ll-S0-S4i  a:4S  •ni| 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

•■ 

agency:  OfHce  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A,  B 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI, 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT! 

Tracy  Spencer,  (202)  632-6000. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  October  23, 1984  (49  FR 
42657).  Individual  authorities 
established  or  revoked  under  Schedules 
A,  B  or  C  between  October  1, 1984  and 
October  31, 1984  appear  in  a  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities 
will  be  published  as  of  June  30  of  each 
year. 

Schedule  A 

The  following  exception  is 
established: 

Department  of  the  Army 

Building  Manager,  Office  of  the 
Director  of  Intercollegiate  Athletics,  U.S. 
Military  Academy,  West  Point,  New 
York.  Effective  October  25, 1984. 

Schedule  B 

No  exceptions  were  established  or 
revoked  in  Schedule  B  during  the  month 
of  October. 

Schedule  C 

The  following  exceptions  are 
established: 

Department  of  Agriculture 

One  ConHdential  Assistant  to  the 
Director,  Office  of  Rural  Development 
Policy.  Effective  October  25. 1984. 
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One  Confidential  Assistant  to  the 
Administrator,  Agricultural  Marketing 
Service.  Effective  October  26, 1984. 

Department  of  Commerce 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  International  Trade 
Administration.  Effective  October  3. 
1984. 

One  Special  Assistant  to  the  Deputy 
Assistant  SecreUry  for 
Intergovernmental  Affairs.  Effective 
October  12. 1984. 

One  Congressional  Affairs  Officer  to 
the  Director,  Minority  Business 
Development  Agency.  Effective  October 
12. 1984. 

One  Chief,  Executive  Services  to  the 
Deputy  Assistant  Secretary  for  the 
Economic  Development  Administration. 
Effective  October  18. 1984. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Trade 
Development  Effective  October  24, 1984. 

One  Deputy  Director  to  the  Director. 
Office  of  Pubhc  Affairs.  Effective 
October  26, 1984. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Economic 
Development.  Effective  October  30, 1984. 

One  Confidential  Aide  to  the  ^cial 
Assistant  to  the  Secretary.  Effective 
October  30, 1984. 

Department  of  Defense 

One  Private  Secretary  to  the  Principal 
Deputy  Assistant  Secretary  of  Defense 
(Public  Affairs).  Effective  October  24, 
1984. 

Department  of  Education 

One  Staff  Assistant  to  the  Director  of 
Regional  Liaison.  Effective  October  2, 
1984. 

One  Confidential  Assistant  to  the 
Director,  Office  of  Intergovernmental 
and  Interagency  Affairs.  Effective 
October  4, 1984. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
Effective  October  19, 1984. 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary  for 
Management.  Effective  October  30, 1984. 

One  Staff  Assistant  to  the  Deputy 
Under  Secretary  for  Intergovernmental 
and  Interagency  Affairs.  Effective 
October  30. 1984. 

Department  of  Health  and  Human 
Services 

One  Confidential  Suff  Assistant  to 
the  Chief  of  Staff  Effective  October  2. 
1984. 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Intergovernmental 
Affairs.  Effective  October  22, 1984. 


One  Special  Assistant  for  Block 
Grants  to  the  Director,  Office  of  State 
and  Project  Assistant.  Effective  October 
23, 1984. 

Department  of  Housing  and  Urban 
Development 

One  Assistant  for  Congressional 
Relations  to  the  Deputy  Assistant 
Secretary  for  Congressional  Relations. 
Effective  October  1. 1984. 

One  Special  Assistant  for  Community 
Relations  to  the  Regional 
Administrator/Regional  Housing 
Commissioner  in  Los  Angeles, 
California.  Effective  October  5, 1984. 

One  Senior  Assistant  for 
Congressional  Relations  to  the  Deputy 
Assistant  Secretary  for  Congressional 
Relations.  Effective  October  12, 1984. 

One  Senior  Legislative  Specialist  to 
the  Deputy  Assistant  Secretary  for 
Legislation.  Effective  October  15, 1984. 

One  Special  Assistant  to  the 
Secretary.  Effective  October  15. 1964. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Policy  Development. 
Effective  October  15, 1984. 

One  Intergovernmental  Relations 
Specialist  to  the  Deputy  Under  Secretary 
for  Intergovernmental  Relations. 
Effective  October  la  1984. 

One  Assistant  Director  for  Executive 
Secretariat  Operations  to  the  Executive 
Assistant  to  the  Secretary.  Effective 
October  22. 1984. 

One  Assistant  for  Congressional 
Relations  to  the  Deputy  Assistant 
Secretary  for  Congressional  Relations. 
Effective  October  23, 1984. 

Department  of  the  Interior 

One  Special  Assistant  to  the  Director. 
Bureau  of  Land  Management  in 
Sacramento,  California.  Effective 
October  15, 1984. 

Department  of  Justice 

One  Staff  Assistant  to  the  Associate 
Deputy  Attorney  General.  Effective 
October  25, 1984. 

Department  of  Labor 

One  Staff  Assistant  to  the  Secretary. 
Effective  October  12, 1984. 

Department  of  State 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Private  Sector 
Initiatives,  Bureau  of  International 
Organization  Affairs.  Effective  October 
2,1984. 

One  Staff  Assistant  to  the  Under 
Secretary  for  Management.  Effective 
October  3. 1984. 

One  Staff  Assistant  to  the  Under 
Secretary  for  Management  Effective 
October  3, 1984. 


One  Foreign  Affairs  Officer  to  the 
Assistant  Secretary  for  the  Bureau  of 
Oceans  and  International 
Environmental  and  Scientific  Affairs. 
Effective  October  5, 1984. 

One  Special  Assistant  to  the 
Coordinator  for  Public  Diplomacy  for 
Latin  America  and  the  Caribbean. 
Effective  October  IB.  1984. 

Department  of  Transportation 

One  Staff  Assistant  to  the 
Administrator,  Research  and  Special 
Programs  Administration.  Effective 
October  1, 1984. 

One  Receptionist  to  the  Deputy 
Secretary.  Effective  October  2. 1984. 

One  Deputy  Executive  Secretary  for 
Management  Effective  October  12. 1984. 

One  Deputy  Executive  Secretary  for 
Policy.  Effective  October  12, 1984. 

One  Congressional  Liaison  Specialist 
to  the  Director  of  Congressional  Affairs. 
Effective  October  15, 1984. 

One  Staff  Assistant  to  the  Executive 
Secretary.  Effective  October  15. 1984. 

One  Congressional  Liaison  Officer  to 
the  Director  of  Congressional  Affairs. 
Effective  October  la  1984. 

One  Executive  Assistant  to  the 
Deputy  Administrator,  Urban  Mass 
Transportation  Administration.  Effective 
October  19, 1984. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
October  30, 1984. 

Department  of  the  Treasury 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Policy,  Planning  and 
Communications.  Effective  October  12. 
1984. 

ACTION 

One  Secretary  (Typing)  to  the 
Director.  Effective  October  5, 1984. 

Administrative  Conference  of  the 
United  States 

One  Special  Assistant  to  the 
Chairman.  Effective  October  2, 1984. 

Agency  for  International  Development 

One  Legislative  Research  Assistant  to 
the  Director,  Office  of  Legislative 
Affairs.  Effective  October  11, 1984. 

One  Congressional  Liaison  Assistant 
to  the  Assistant  Administrator  for  the 
Bureau  for  Private  Enterprise.  Effective 
October  12. 1984. 

Commission  on  Civil  Rights 

One  Special  Assistant  to  the  Staff 
Director.  Effective  October  3. 1984. 

One  Public  Affairs  Specialist  to  the 
Public  Affairs  Officer.  Effective  October 
3.1984. 
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One  Special  Assistant  to  the  Staff 
Director.  Effective  October  12, 1984. 

One  Conndential  Assistant  to  the 
Staff  Director.  Effective  October  12, 
1984. 

Consumer  Product  Safety  Commission 

One  Special  Assistant  (Legal]  to  a 
Commissioner.  Effective  October  23, 
1984. 

Executive  Office  of  the  President 

One  Executive  Secretary  to  the 
Executive  Associate  Director  for  Budget 
and  Legislation,  Office  of  Management 
and  Budget.  Effective  October  18, 1984. 

Federal  Deposit  Insurance  Corporation 

One  Legislative  Attorney  and  Advisor 
to  the  Director,  Office  of  Congressional 
Relations  and  Public  Information. 
Effective  October  24, 1984. 

Federal  Home  Loan  Bank 

One  Secretary  to  the  Director,  Federal 
Savings  and  Loan  Insurance 
Corporation.  Effective  October  5, 1984. 

Federal  Labor  Relations  Authority 

One  Congressional  Affairs  and  Public 
Information  Officer.  Effective  October  5. 
1984. 

Federal  Trade  Commission 

One  Special  Assistant  (Economic 
Advisor)  to  the  Chairman.  Effective 
October  10. 1984. 

General  Services  Administration 

One  Confidential  Assistant  to  the 
Commissioner,  Federal  Property 
Resources  Service.  Effective  October  19, 
1984. 

Interstate  Commerce  Commission 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  October  1, 1984. 

One  One  Confidential  .Assistant  to  a 
Commissioner.  Effective  October  11, 
1984. 

One  Secretary  (Stenography)  to  a 
Commissioner.  Effective  October  11, 
1984. 

One  Conndential  Assistant  to  a 
Commissioner.  Effective  October  15, 
1984. 

International  Trade  Commission 

One  Staff  Assistant  to  a 
Commissioner.  Effective  October  1, 1984. 

One  Staff  Assistant  (Legal)  to  a 
Commissioner.  Effective  October  19, 
1984. 

National  Credit  Union  Administration 

One  Executive  Assistant  to  the  Vice 
Chairman.  Effective  October  15, 1984. 

One  Staff  Assistant  to  the  Vice 
Chairman.  Effective  October  15, 1984. 


National  Endowment  for  the  Humanities 

One  Special  Assistant  to  the 
Chairman.  Effective  October  23, 1984. 

Selective  Service  System 

One  Deputy  Director  to  the  Director, 
Congressional  Affairs.  Effective  October 
30,1984. 

Small  Business  A  dministration 

One  Special  Assistant  to  the  Assistant 
Administrator  for  Congressional  and 
Legislative  Affairs.  Effective  October  23, 
1984. 

One  Special  Assistant  to  the 
Associate  Deputy  Administrator  for 
Special  Programs.  Effective  October  25. 
1984. 

United  States  Information  Agency 

One  Special  Projects  Officer  to  the 
Chairman,  Advisory  Board  for  Radio 
Broadcasting  to  Cuba.  Effective  October 
12, 1984. 

United  States  Tax  Court 

One  Secretary  (Confidential 
Assistant)  to  a  Judge.  Effective  October 
12, 1984. 

U.S.  OfHce  of  Personnel  Management. 
Donald  ].  Devine, 

Director. 

[FK  Doc  S«-31545  Filed  11-30-84;  8:45  imj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  14250;  (812-5928)] 

C-U  Funding  Corp.;  Application  for 
Exemption 

November  26, 1984. 

Notice  is  hereby  given  that  C-U 
Funding  Corp.  (c/o  Mudge,  Rose, 
Guthrie,  Alexander  A  Femdon,  180 
Maiden  Lane,  New  York,  New  York. 
10038)  ("Applicant"),  a  Delaware 
corporation,  filed  an  application  on 
August  28, 1984,  and  amendments 
thereto  on  November  21  and  26, 1984,  for 
an  order  of  the  Commission  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act"),  exempting 
Applicant  from  all  provisions  of  the  Act. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
made  therein,  which  are  summarized 
below,  and  to  the  Act  for  the  text  of  its 
relevant  provisions. 

Applicant  states  that  it  is  a  special 
purpose  corporation  formed  solely  to 
facilitate  the  financing  of  a  certain  coal- 
fired  steam  electric  generating  plant 
known  as  Craig  Station  Unit  3  ("Unit  3") 
constructed  by  Colorado-Ute  Electric 


Association,  Inc.  ("Colorado-Ute"),  an 
electric  generation  and  transmission 
cooperative  association  headquartered 
in  Montrose,  Colorado.  Colorado-Ute  is 
ah  0  costructing  coal  handling  and  other 
facilities  in  conjunction  with  Unit  3; 
Colorado-Ute  intends  to  transfer  an 
undivided  interest  in  these  facilities  to 
other  electrical  firms  that  share 
ownership  of  Craig  Station  Units  1  and 
2,  but  will  retain  an  undivided  interest  in 
Unit  3.  Colorado-Ute's  remaining 
undivided  interest  in  the  new  coal 
handling  facilities  and  Unit  3  (the 
"Facility")  are  subject  to  the 
transactions  described  hereinafter.  Unit 
3  commenced  commercial  operation  in 
October,  1984. 

Colorado-Ute  is  a  taxable  cooperative 
that  operates  on  a  not-for-pront  basis 
and  is  in  the  business  of  providing 
wholesale  electric  service  to  its  fourteen 
retail  electric  distribution  cooperative 
members,  who  collectively  constitute 
the  second  largest  utility  system  in 
Colorado  in  terms  of  customers  and 
sales.  Colorado-Ute  has  entered  into 
contracts  with  its  members  obligating 
them  to  purchase  all  their  energy  and 
power  needs  from,  and  for  Colorado-Ute 
to  deliver  that  power  to  the  extent 
available,  through  the  year  2025.  The 
rates  charged  by  Colorado-Ute  are  set 
by  its  Board  of  Directors  and  are  subject 
to  approval  by  both  federal  and  state 
authorities. 

Colorado-Ute  has  financed  the 
construction  of  the  Facility  through 
various  borrowings  from  the  Federal 
Financing  Bank,  sale  of  pollution  control 
bonds  issued  by  Moffat  County. 
Colorado,  and  by  unsecured  short  term 
loans.  Long  term  financing  for  the 
Facility  has  been  effected  by  the 
issuance  and  sale  by  Moffat  County  of 
long  term  pollution  control  bonds 
("Bond"),  issued  under  a  trust  indenture 
between  Moffat  County  and  the  United 
Bank  of  Denver.  N.A.,  ("Trustee")  and 
are  payable  from  and  secured  by  a 
pledge  of  the  revenues  to  be  received  by 
Moffat  County  under  a  financing 
agreement  ("Financing  Agreement") 
with  Colorado-Ute.  To  evidence  its 
obligations  under  the  Financing 
Agreement,  Colorado-Ute  executed  and 
delivered  to  Moffat  County  a  note 
("Colorado-Ute  Note")  that  obligates 
payments  at  such  times  of  principal  and 
interest  (and  premium,  if  any)  on  the 
Bonds  in  accordance  witht  their 
scheduled  maturity  or  mandatory 
sinking  fund  redemptions.  Pursuant  to  a 
guaranty  agreement  ("Guaranty")  with 
Colorado-Ute,  the  National  Rural 
Utilities  Cooperative  Finance 
Corporation  ("CFE").  a  private  non- 
profit cooperative  association  that 
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provides  financing  to  its  members,  has 
unconditionally  guaranteed  to  the 
Trustee  for  the  benefit  of  Bond  holders 
the  full  and  prompt  payment  of  the 
principal  and  interest  (and  premium,  if 
any)  of  the  Bonds  when  due.  Colorado- 
Ute  has  agreed  to  reimburse  CFC  for 
any  amounts  CFC  expends  under  the 
Guarantee  by  execution  of  a  note 
("Guaranty  Note").  Colorado-Ute's 
obligations  under  the  Guaranty  Note  are 
absolute  and  unconditional. 

Applicant  states  that  Colorado-Ute's 
second  step  for  long-term  financing  of 
the  Facility  was  the  sale  of  the  Facility. 
on  or  about  the  in-service  date  of  the 
Facility  for  federal  income  tax  purposes, 
to  separate  owner  trusts  ("Lessors") 
consisting  of  institutional  equity 
investors  who  thereafter  will  lease  the 
Facility  on  a  net  lease  basis  to 
Colorado-Ute.  Individual  Lessors  who 
acquire  an  undivided  interest  in  the   • 
Facility  are  expected  to  assign  their 
rights  and  obligation  to  a  separate  trust, 
of  which  United  States  Trust  Company 
of  New  York  ("US  Trust")  will  be 
trustee.  As  a  consequence  of  such 
assignment,  US  Trust  will  acquire  legal 
title  to  the  Facility  ("Lessor"),  and  will 
then  act  on  behalf  of  the  individual 
Lesson.  The  lease  will  expire  not  prior 
to  the  latest  maturity  of  the  Bonds  and 
the  long-term,  registered  securities  to  be 
issued  by  Applicant  ("Serial  Facility 
Bonds").  Lessors,  in  consideration  for  an 
undivided  interest  in  the  Facility,  make 
an  equity  contribution,  assume  the 
nonrecourse  liabilities  of  Colorado-Ute 
pursuant  to  the  Financing  Agreement, 
and  issue  nonrecourse,  taxable  notes 
("Taxable  Indebtedness")  constituting 
the  balance  of  the  purchase  price. 
Lessors  also  issue  a  guaranty  note 
("Lessor  Bond  Guaranty  Note") 
evidencing  a  nonrecourse,  contingent 
obligation  to  CFC  with  respect  to  the 
liability  of  Colorado-Ute  under  the 
Guaranty.  Assumption  by  Lessors  of  the 
Financing  Agreement  discharges 
Colorado-Ute  from  its  terms  and  the 
Colorado-Ute  Note. 

The  Taxable  Indebtedness  incurred 
by  individual  Lessors  consists  of  a  non- 
recourse loan  from  the  National 
Cooperative  Services  Corporation 
("NCSC").  a  private,  nonprofit  District  of 
Columbia  corporation  owned  and 
operated  by  29  electric  cooperatives  that 
assist  in  the  development  of  alternative 
sources  of  capital.  The  loan  from  the 
NCSC  ("NCSC  Note"),  Applicant  states, 
is  intended  to  serve  as  an  interim 
measure  pending  completion  of  the 
Serial  Facility  Bond  offering.  With 
respect  to  the  assumption  of  the 
Financing  Agreement,  Lessors  issue  a 
note  ("Lessor  Note")  held  by  the  Bond 


Trustee  as  security  for  the  Bonds.  The 
NCSC  Note  is  prepayable  without 
penalty  to  the  Lessors,  and  along  with 
the  Lessor  Note  and  Guaranty  Note,  are 
to  be  issued  under  a  trust  indenture, 
security  agreement  and  first  deed  of 
trust  ("Lease  Indenture")  between  the 
Lessors  and  the  First  Interstate  Bank  of 
Denver,  N.A.  ("Lease  Indenture 
Trustee")  (together  with  any  other  notes 
issued  under  the  Lease  Indenture, 
"Lessor  Notes").  Upon  completion  of  the 
sale  and  leaseback  transaction,  the 
Rural  Electrification  Administration,  an 
agency  of  the  United  States  pepartment 
of  Agriculture  which  is  a  primary  source 
of  long-term  loans  for  electric 
cooperatives,  will  release  its  lien  on  the 
Facility  and  any  other  mortgagees. 
Applicant  states,  will  also  release  their 
liens  on  the  Facility. 

Applicant  states  that  the  third  and 
final  phase  in  the  financing  of  the 
Facility  for  which  application  for 
exemption  from  the  Act  is  made  is  the 
issuance  by  individual  Lessors  of  long- 
term  refunding  notes  ("Refunding  Lessor 
Notes")  to  the  Applicant  and  the 
application  of  the  proceeds  thereof  to 
prepay  each  Lessors'  NCSC  Note. 
Applicant  will  obtain  the  capital  to 
acquire  the  Refunding  Lessor  Notes  by 
issuing  and  selling  Serial  Facility  Bonds, 
long-term  taxable  debt  securities, 
registered  under  the  Securities  Act  of 
1933  and  qualified  under  the  Trust 
Indenture  Act  of  1939  ("Bond 
Indenture").  The  Refunding  Lessor  Notes 
of  the  Lessors  will  require  payments  to 
be  made  in  such  amounts  and  at  such 
times  so  as  to  provide  for  the  payment 
of  a  proportionate  share  of  the  principal 
and  interest  (and  premium,  if  any)  on 
the  Serial  Facility  Bonds.  In  the 
aggregate,  all  payments  under  the 
Refunding  Lessor  Notes  will  be 
sufficient  to  pay  in  full  the  principal  and 
interest  (and  premium,  if  any  )  on  the 
Serial  Facility  Bonds  when  due. 

Colorado-Ute's  lease  with  the  Lessors 
requires  basic  rental  payments  and 
certain  other  payments  to  be  made 
directly  to  the  Lease  Indenture  Trustee 
for  distribution  to  the  Bond  Trustee  and 
the  Serial  Facility  Bondholders.  In  the 
aggregate,  the  payments  will  be 
sufficient  to  pay  the  principal  and 
interest  (premium,  if  any)  when  due  of 
all  Lessor  Notes,  including  the 
Refunding  Lessor  Notes.  As  a  net  lease. 
Colorado-Ute  will  be  unconditionally 
obligated  to  make  basic  rental  payments 
without  any  right  of  counterclaim,  set 
off,  deduction  or  defense.  Applicant 
contends  that  the  direct  source  of 
payment  for  debt  service  on  all  Lessor 
Notes,  including  the  Refunding  Lessor 
Notes,  and  therefor,  the  direct  source  of 


payment  for  the  Serial  Facility  Bonds. 
will  be  the  basic  rental  and  certain  other 
payments  by  Colorado-Ute  under  its 
lease  agreements  with  Lessors. 

The  application  states  that  both 
Moody's  Investor  Service  and  Standard 
and  Poor's  Corporation  have  rated  the 
Serial  Facility  Bonds  on  the  basis  of  the 
creditworthiness  of  Colorado-Ute.  Based 
on  that  evaluation,  the  Serial  Facility 
Bonds  have  been  rated  "A2"  and  "A-" 
respectively.  Moreover.  Applicant 
contends  that  Colorado-Ute  can  be 
deemed  to  have  issued  the  Serial 
Facility  Bonds  itself,  a  position  taken  by 
the  Division  of  Corporation  Finance  of 
the  Commission  with  respect  to  the 
Serial  Facility  Bonds  registration 
statement  under  the  Securities  Act  of 
1933.  Applicant  therefor  asserts  that  in 
substance  Colorado-Ute  is  the  issuer 
and  principal  source  of  payment  of  the 
Serial  Facility  Bonds. 

Serial  Facility  Bonds  to  be  issued  by 
Applicant  will  be  secured  by  a  pledge  of 
the  Refunding  Lessor  Notes  to  the 
trustee  under  the  Bond  Indenture  ("Bond 
Indenture  Trustee").  Refunding  Lessor 
Notes  and  other  Lessor  Notes,  Applicant 
states,  will  be  nonrecourse  and  secured 
equally  and  ratably  by  a  first  mortgage 
lien  and  security  interest  in  Lessors' 
undivided  interests  in  the  Facility  and 
certain  of  such  Lessors'  rights  under  the 
leases  with  Colorado-Ute.  including  the 
right  to  receive  basic  rental  payments, 
certain  other  payments,  and  each 
Lessor's  rights  under  various  support 
agreements.  Applicant  believes  these 
measures  will  enable  Lessors  to  provide 
for  the  operation  of  the  Facility  and  the 
transmission  of  power  upon  expiration 
of  the  lease  or  a  termination  by  default. 
Serial  Facility  Bondholders.  Applicant 
states,  are  entitled  to  pursue  remedies 
against  Colorado-Ute  and  the  Facilities 
in  the  event  of  default  with  respect  to 
the  Serial  Facility  Bonds.  Following  the 
closing  of  the  sale  of  Serial  Facility 
Bonds,  the  Refunding  Lessor  Notes  will 
be  pledged  and  assigned  to  the  Bond 
Indenture  Trustee  as  security  for  the 
Serial  Facility  Bonds.  The  Bond 
Indenture  Trustee,  as  a  holder  of  the 
Refunding  Lessor  Notes,  will  have  the 
right  to  vote,  give  consents,  and  issue 
waivers  with  respect  to  the  Refunding 
Lessor  Notes  pursuant  to  the  Lease 
Indenture.  The  Bond  Indenture  Trustee 
may,  after  an  occurance  of  default,  and 
upon  the  direction  of  not  less  than  25% 
in  principal  of  the  Serial  Facility  Bonds 
outstanding,  declare  all  Serial  Facility 
Bonds  to  be  immediately  due.  subject  to 
the  conditions  and  terms  of  the  Bond 
Indenture  and  the  rights  of  Lessors  to 
cure  any  payment  default  of  Colorado- 
Ute.  Accordingly.  Applicant  asserts. 
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Serial  Facility  Bondholders  will  direct 
the  action  of  the  Lease  Indenture 
Trustee  by  a  "pass-through  vote 
mechanism":  The  Serial  Facility 
Bondholders  direct  the  Bond  Indenture 
Trustee,  in  its  capacity  as  a  holder  of 
Refunding  Lessor  Notes,  to  vote  or  take 
action  on  their  behalf,  through  the  Lease 
Indentiire  Trustee.  Thus,  according  to 
the  application,  the  principal  amount  of 
Refunding  Lessor  Notes  directing  any 
action,  or  voting  upon  any  proposal,  will 
directly  correspond  to  and  be  dependent 
on  the  postion  of  the  principal  amount  of 
Serial  Facility  Bondholders. 

In  the  event  of  default  by  Colorado- 
Ute,  the  Lease  Indenture  Trustee  would 
have  the  right,  upon  direction  of  a 
majority  in  principal  amount  of 
Refunding  Lessor  Notes  (a  majority  of 
the  principal  amount  of  Serial  Facility 
Bonds  also  by  reason  of  the  pass- 
through  voting  mechanism)  to  declare  all 
the  Refunding  Lessor  Notes  to  be  due 
and  payable,  and  to  execute  the 
remedies  provided  under  the  Lease 
Indenture.  Among  the  remedies  under 
the  Lease  Indenture  is  the  right  to 
terminate  the  leases  and  demand 
redelivery  of  the  Facility,  and  to  demand 
that  Colorado-Ute  pay,  within  10  days, 
all  unpaid  basic  rent  plus  a  stipulated 
amont  which,  in  all  cases,  will  be 
sufHcient  to  pay  the  principal  and 
interest  on  all  the  Serial  Facihty  Bonds. 

Applicant  contents  that,  by  virtue  of 
the  pass-through  voting  mechanism,  the 
Serial  Facility  Bondholders  have  access 
under  the  Lease  Indenture  and  Bond 
Indenture,  to  the  credit  of  Colorado-Ute. 
Moreover,  Serial  Facility  Bondholders 
are  entitled  to  realize  on  the  security  of 
the  Facility,  appraised  at  a  value  of  not 
less  than  $517  million,  free  of  any  rights 
of  Colorado-Ute  or  any  creditor  thereof. 
The  combination  of  Refunding  Lessor 
Notes  and  the  obligation  of  Colorado- 
Ute  under  the  lease  agreement  with  the 
Lessors,  Applicant  asserts,  constitutes 
the  substantial  equivalent  of  a  quaranty 
by  Colorado-Ute  of  the  Serial  Facility 
Bonds. 

Applicant  contemplates  each  Lessor 
will  reimburse  Colorado-Ute  for  basic 
rent  paid  by  Colorado-Ute  under  the 
lease  in  an  amount  equal  to  the  accrued 
and  unpaid  interest  on  their  Lessor 
Notes  for  the  interim  period  following 
the  lease  closing  and  the 
commencement  date  projected  for  July  1, 
1985.  Colorado-Ute,  Applicant 
maintains,  will  be  the  primary  obligor 
with  respect  to  such  rental  payments 
and  has  an  absolute  and  unconditional 
obligation  to  make  such  payment 
without  regard  to  whether  such 
reimbursement  is  made. 

Applicant  states  that  is  may  be 
deemed  to  be  an  investment  company  as 


defmed  by  the  Act  by  reason  of  its 
proposed  acquisition  and  holding  of  the 
Refunding  Lessor  Notes  and  Applicant's 
issuance  of  the  Serial  Facility  Bonds. 
which  may  be  held  by  more  than  100 
persons.  The  only  significant  asets  of  the 
Applicant  will  be  the  Refunding  Lessor 
Notes.  All  payments  on  the  Refunding 
Lessor  Notes,  Applicant  states,  will  be 
applied  to  the  payment  of  principal  and 
interest  on  the  Serial  Facility  Bonds. 

Applicant  also  represents  that:  (1) 
Applicant  will  not  hold  shares  of  capital 
stock  of  any  other  corporation;  (2) 
applicant  will  not  make  investment 
decisions  on  behalf  of  the  holders  of  the 
Serial  Facility  Bonds:  (3)  applicant  will 
not  sell,  trade  or  otherwise  deal  in  the 
Refunding  Lessor  Notes  after  they  have 
been  pledged  as  security:  and  (4)  the 
outstanding  common  stock  of  Applicant 
will  be  held  entirely  by  CT  Corporation, 
a  service  corporation  that  facilitates 
corporate  organizations,  and  that 
Applicant's  equity  securities  will  not  be 
publicly  offered.  It  is  not  expected  that 
Applicant  will  make  any  additional 
Serial  Facility  Bond  offerings. 

Applicant  asserts  that  an  order 
pursuant  to  section  6(c)  of  the  Act 
exempting  it  from  all  provisions  of  the 
Act  is  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  17, 1984,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest,  the  reasons  for  the  request,  and 
the  specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington, 
O.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  below. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate]  shall  be  filed  with  the 
request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  Hollis. 

Acting  Secretary. 

|FR  Doc  31566  Filed  ll-SO-M  MS  m] 
HUJNa  COOC  MtO-OI-H 


(Release  Na  23498,  (70-7031)] 

The  Connecticut  Ught  and  Power  C04 
Proposed  Acquisition  of  Securities 

November  27. 1964. 

In  the  matter  of  The  Connecticut  Light  and 
Power  Co.,  Selden  Street,  Berlin.  Connecticut  . 
06037;  Montaup  Electric  Co.,  P.O.  Box  2333, 
Boston.  Massachusetts  02107;  and  New 
England  Power  Co.,  25  Research  Drive, 
Westborough,  Massachusetts  01581. 

Connecticut  Light  &  Power  Company 
("CL&P"),  an  electric  and  gas  utility 
subsidiary  of  Northeast  Utilities,  a 
registered  holding  company,  Montaup 
Electric  Company  ("Montaup"),  an 
indirect  electric  utility  subsidiary  of 
Eastern  Utilities  Associates,  a  registered 
holding  company,  and  New  England 
Power  Company  ("NEP").  an  electric 
utility  subsidiary  of  New  England 
Electric  System,  a  registered  holding 
company,  have  collectively 
("Applicants")  filed  a  proposal  with  this 
Commission,  pursuant  to  sections  9(a) 
and  10  of  the  Public  Utility  Holding 
Company  Act  of  1935. 

The  Applicants  are  proposing  the 
acquisition  by  each  Apphcant  of  its 
respective  share  of  common  stock  to  be 
issued  by  New  Hampshire  Yankee 
Electric  Corporation  ("New  Hampshire 
Yankee").  The  Applicants,  who  are 
among  sixteen  joint  owners  ("Joint 
Owners  ")  of  the  Seabrook  Nuclear 
Power  Project  ("Seabrook"),  currently 
under  construction  in  Seabrook,  New 
Hampshire,  have  ownership  interests  of 
4.05985%,  2.89989%,  and  9.95766%. 
respectively. 

Public  Service  Company  of  New 
Hampshire  ("PSNH")  owns  the  largest 
joint  ownership  share  of  35.56942%. 
Currently  PSNH  is  responsible  for 
directly  managing  the  construction  of 
Seabrook.  At  a  meeting  on  June  23, 1964, 
the  Joint  Owners  voted  that  a  new 
division  ("Division")  within  PSNH  be 
created  to  manage  the  construction  of 
Seabrook  and,  after  the  receipt  of  all 
necessary  regulatory  approvals,  primary 
responsibility  for  management  of 
construction  of  Seabrook  be  shifted  to  a 
new  corporation.  New  Hampshire 
Yankee. 

New  Hampshire  Yankee,  organized 
under  New  Hampshire  law  and 
incorporated  on  August  2, 1984,  has 
authorized,  subject  to  the  receipt  of  all 
necessary  approvals,  the  issuance  of 
1,000  shares,  $1.00  par  value  per  share, 
of  common  stock  to  the  Joint  Owners. 
Each  Joint  Owner  is  to  acquire  such 
stock  in  proportion  to  its  ownership 
share  of  Seabroo<c,  and  a  restriction  on 
the  transfer  of  common  stock  has  been 
agreed  to  in  order  to  preserve  this 
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equality.  Consistent  with  their  joint 
ownership  shares,  CLAP,  Montaup,  and 
NEP  will  acquire  40.5985,  28.9989.  and 
99.5766  shares  respectively. 

The  purpose  of  selling  common  stock 
is  to  provide  initial  capitalization  for  the 
establishment  of  New  Hampshire 
Yankee  as  a  corporate  entity.  Costs  are 
expected  to  be  about  $70,000.  CL&P's. 
Montaup's  and  NEP's  share  of  these 
costs,  and  therefore  the  estimated 
purchase  price  of  their  common  stock 
will  be  $2,841.90,  $2,029.92,  and         ^ 
$6,970.36,  respectively. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  26, 1984,  to  the 
Secretary.  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis. 

Acting  Secretary. 

|FR  Do.  S4-31S64  Filed  11-S0-S4:  8:45  (ml 
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(Release  No.  14255;  (812-5943)] 

Jefferson  Village  Housing  Partners 
and  Jefferson  Village  Management 
Corp.,  Filing  of  Application  for  Order 
Granting  Exemption 

November  27. 1984. 

Notice  is  hereby  given  that  Jefferson 
Village  Housing  Partners,  (1150 
Seventeenth  Street,  N.W.,  Suite  500, 
Washington,  D.C.  20036)  (the 
"Partnership"),  a  District  of  Columbia 
limited  partnership,  and  its  general 
partner,  Jefferson  Village  Management 
Corp.  (the  "General  Partner") 
("Applicants"),  filed  an  application  on 
September  21, 1984,  for  an  order  of  the 
Commission,  pursuant  to  section  6(c)  of 
the  Investment  Company  Act  of  1940 
(the  "Act"),  exempting  the  Partnership 
from  all  provisions  of  the  Act.  All 


interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  provisions  thereof 
relevant  to  the  application. 

The  application  states  that  the 
Partnership  was  formed  under  the 
District  of  Columbia  Uniform  Limited 
Partnership  Act  on  December  29, 1983. 
Applicants  state  that  the  Partnership 
will  operate  as  a  "two-tier"  partnership; 
i.e..  the  Partnership  will  invest,  as  a 
limited  partner,  in  Jefferson  Village 
Associates  (the  "Operating 
Partnership"),  which  is  engaged  in  the 
rehabilitation,  ownership  and  operation 
of  a  government-assisted  townhouse 
and  garden  apartment  complex  for  low 
and  moderate  income  persons  (the 
"Complex"). 

The  application  states  that  the 
Partnership  will  offer  to  investors  in 
transactions  not  involving  any  public 
offering  61  units  of  limited  partnership 
interest  ("Units")  at  $101,100  per  Unit 
with  a  minimum  investment  of  one-half 
Unit  per  investor.  Purchasers  of  Units 
will  become  limited  partners  ("Limited 
Partners")  owning  99  percent  of  the 
Partnership.  In  the  event  that 
subscriptions  for  all  61  Units  are  not 
received,  no  Units  will  be  sold  and  all 
investor  funds  wil  be  returned. 

Applicants  represent  that  subscription 
for  Units  must  be  approved  by  the 
General  Partner  and  that  such  approval 
will  be  made  conditional  upon 
representations  as  to  suitability  of  the 
investment  for  each  subscriber.  The 
subscriber  must  show,  among  other 
things,  that  he  is  an  Accredited  Investor 
as  defined  in  Rule  501(a)  of  Regulation  D 
under  the  Securities  Act  of  1933  or  that 
he  is  a  "Qualified  Investor"  who  has  a 
net  worth  (exclusive  of  home, 
furnishings  and  automobiles)  of  at  least 
$300,000  per  Unit  purchased.  Applicants 
state  that  ti-ansfers  of  Units  will  be 
permitted,  subject  to  certain  exceptions, 
only  with  the  prior  written  consent  of 
the  General  Partner,  which  consent  shall 
be  given  in  the  sole  discretion  of  the 
General  Partner. 

Applicants  state  that,  under  the 
partnership  agreement,  each  Limited 
Partner  is  entitled  to  review  all  books 
and  records  of  the  Partnership  at  any 
and  all  reasonable  tiihes.  Applicants 
also  state  that  the  fees  and  other  forms 
of  compensation  that  will  be  paid  to  the 
CJeneral  Partner  and  its  affiliates  will  be 
fair  and  no  less  favorable  to  the 
Partnership  than  would  be  the  case  if 
such  arrangements  had  been  made  with 
independent  third  parties.  Applicants 
represent  further  that  the  Partnership  is 


required  to  distribute  to  Limited 
Partners  annual  financial  statements 
and  an  annual  report  of  the 
Partnership's  activities,  which  includes 
a  description  of  all  transactions  during 
the  fiscal  year  providing  for  payments  to 
a^iliate^  persons  in  excess  of  $1,000. 
Further,  it  is  represented  that  the 
partnership  agreement  and  private 
placement  memorandum  contain 
numerous  provisions  designed  to  insure 
fair  dealing  by  the  General  Partner  with 
the  Limited  Partners. 

Applicants  contend  that  the 
exemption  of  the  partnership  from  all 
provisions  of  the  Act  is  both  necessary 
and  appropriate  in  the  public  interest. 
Applicants  assert  that  by  investing  in 
Operating  Partnership  interests,  the 
Partnership  is  implementing  the  national 
policy  enunciated  by  Congress  in 
section  901  of  Title  IX  of  the  Housing 
and  Urban  Development  Act  of  1968. 
Applicants  further  assert  that  the 
suitability  standards  set  forth  in  the 
subscription  agreement,  the 
requirements  for  fair  dealing  provided 
by  the  Partnership's  governing 
instruments,  and  pertinent  governmental 
regulations  imposed  on  the  Operating 
Partnership  by  various  federal,  state  and 
local  agencies,  provide  protection  to 
investors  In  Units  comparable  to  that 
provided  by  the  Act.  Applicants 
contend,  therefore,  that  the  requested 
exemption  woAild  be  entirely  consistent 
with  the  protection  of  investors  and  the 
purposes  and  policies  of  the  Act.  Finally, 
Applicants  contend  that  that 
Partnership's  operations  will  be  in 
accordance  with  the  purposes  and 
criteria  set  forth  in  Investment  Company 
Act  Release  No.  8456  (August  9, 1974). 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  21, 1984,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Ciommission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 
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For  the  Cominission.  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Shirisy  E.  HoUis,  j 

Acting  Secretary. 
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PrudentM-Bacfw  CaRfomia  Municipal 
Fund  and  Prudantlaf-Sacha  Municipal 
SartM  Fund;  Appiicationa  for  an  Order 
Exempting  Applicants 

November  27. 1984. 

Notice  is  hereby  given  that  Prudential- 
Bache  California  Municipal  Fund  and 
Prudential-Bache  Municipal  Series  Fund 
(One  Seaport  Plaza,  199  Water  Street. 
New  Yoric.  NY.  10292)  ("Applicants"), 
each  registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end,  diversified,  management 
investment  company,  filed  applications 
on  July  24. 1984.  and  amendments 
thereto  on  November  13. 1984,  for  an 
order  of  the  Commission,  pursuant  to 
section  6(c)  of  the  Act.  exempting 
Applicants  ft^om  the  provisions  of 
sections  2(a)(32),  2{aJ(35).  22(c)  and  22(d) 
of  the  Act  and  Rule  22c-l  thereunder,  to 
the  extent  necessary  to  permit 
Applicants  to  assess  a  contingent 
deferred  sales  load  on  certain 
redemptions  of  their  respective  shares 
and  to  permit  Applicants  to  waive  the 
contingent  deferred  sales  load  in 
specified  circumstances.  Applicants  also 
request  that  all  shares  of  any  series 
which  is  subsequently  created  and 
issued  and  sold  on  substantially  the 
same  basis  as  the  initial  series  be 
similarly  exempted  from  the  provisions 
of  the  Act  enumerated  above.  All 
interested  persons  are  referred  to  the 
applications  on  file  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein  which 
are  summarized  below  and  to  the  Act 
and  the  rules  thereunder  for  the  text  of 
the  applicable  provisions. 

Applicants  state  they  were  organized 
as  Massachusetts  business  trusts  on 
May  18, 1984.  and  registered  under  the 
Act  on  said  date.  Prudential-Bache 
Securities  Inc.  ("Prudential-Bache"). 
Applicants'  principal  imderwriter,  is 
also  Applicants'  distributor  and  will 
receive  the  proceeds  of  the  contingent 
deferred  sales  loads. 

Applicants  propose  to  impose  a 
contingent  deferred  sales  load  upon 
certain  redemptions  of  their  shares. 
Applicants  represent  that  no  contingent 
deferred  sales  load  will  be  imposed 
upon  redemption  on  amounts  derived 
from  (i)  increases  in  the  value  of  an 


account  (including  reinvestment  of 
dividend  income  and  capital  gains 
distributions)  above  the  total  cost  of 
shares  being  redeemed  due  to  increases 
In  the  net  asset  value  per  share  of  each 
Applicant,  or  (ii)  purchases  made  more 
than  five  years  prior  to  the  redemption. 
(If  the  current  net  asset  value  of  shares 
redeemed  has  declined  below  the 
shareholder's  cost  due  to  an  Applicant's 
performance,  the  contingent  deferred 
sales  load  will  be  applied  to  the  current 
value  rather  than  the  repurchase  price.) 
Applicants  propose  to  waive  the 
contingent  deferred  sales  load  on  (i) 
redemptions  following  the  death  or 
disability  of  a  shareholder,  and  (ii) 
redemptions  in  connection  with  certain 
distributions  from  Individual  Retirement 
Accounts  ("IRAs")  or  other  qualified 
retirement  plans. 

Applicants  state  that  where  a 
contingent  deferred  sales  load  is 
imposed,  the  amount  of  the  charge  will 
depend  upon  the  shares  being  redeemed 
were  purchased.  During  the  first  12 
months  after  purchase,  the  charge  would 
be  4%  of  the  amount  subject  to  a 
redemption  charge.  The  charge  would 
decrease  by  1%  per  12-month  period 
thereafter  until  after  five  12-month 
periods  (with  a  1%  charge  imposed 
during  the  fourth  and  fifth  12-month 
periods),  at  which  time  no  charge  would 
be  imposed  upon  redemptions. 
Applicants  represent  that  any 
contingent  deferred  sales  load  imposed 
upon  redemption  would  not.  in  the 
aggregate,  exceed  4%  of  the  total  cost  of 
the  shares  redeemed.  Applicants  further 
represent  that  in  determining  the 
amount  of  the  deferred  sales  load, 
shares  held  the  longest  will  be  assumed 
to  be  the  first  redeemed.  Applicants 
request  exemptions  from  the  provisions 
of  sections  2(a](32),  2(a}(35)  and  22(c)  of 
the  Act  and  Rule  22c-l  thereunder  to  the 
extent  necessary  to  permit  the 
contingent  deferred  sales  loads. 

Applicants  propose  to  finance  the 
distribution  of  their  respective  shares 
pursuant  to  plans  adopted  under  Rule 
12b-l  under  the  Act  ("the  Plans").  The 
Plans  provide  that  each  Applicant  will 
accrue  daily  and  pay  monthly  to 
Prudential-Bache  a  distribution  fee 
equal  .5%  of  the  lesser  of  (i)  the 
aggregate  gross  sales  of  each 
Apphcant's  shares  since  its  inception 
(not  including  reinvestments  of 
dividends  or  capital  gains  distributions] 
less  the  aggregate  net  asset  value  of 
shares  redeemed  since  that  Applicant's 
inception  upon  which  a  contingent 
deferred  sales  load  has  been  imposed  or 
waived,  or  (ii)  each  Applicant's  average 
daily  net  assets. 

Applicants  propose  to  waive  the 
contingent  deferred  sales  load  on  (i) 


redemptions  following  the  death  or 
disability  of  a  shareholder,  and  (ii) 
redemptions  in  connection  with  certain 
distributions  from  IRAs  or  other 
qualified  retirement  plans.  Applicants 
state  that  in  those  situations,  the 
redemption  is  either  unforeseen  by  the 
shareholder  at  the  time  of  purchase  (i.e.. 
resulting  from  the  extraordinary 
circumstances  of  death  or  disability)  or 
is  fully  intended  at  the  time  of  purchase 
(i.e..  ordinary  retirement  distribution 
pursuant  to  an  IRA  or  other  retirement 
plan).  Applicants  contend  that  neither 
situation  would  be  inconsistent  with 
Applicants'  purpose  or  the  shareholder's 
initial  intention  of  making  a  long-term 
investment.  Therefore.  Applicants  also 
request  exemptions  from  the  provisions 
of  section  22(d)  to  permit  the  contingent 
deferred  sales  load  to  be  waived  in 
those  situations. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  either  application  may,  not 
later  than  December  24. 1984.  at  5:30 
p.m..  do  so  by  submitting  a  written 
request  setting  forth  the  nature  of  his 
interest,  the  reasons  for  his  request,  and 
the  specific  issues,  if  any,  of  fact  or  law 
that  are  disputed,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  A  copy  of  the 
request  should  be  served  personally  or 
by  mail  upon  the  respective  Applicant  at 
the  address  stated  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
atfomey-at-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  applications 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Managrment,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis, 
Acting  Secretary. 
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[Release  No.  14251;  Hie  No.  812-5925] 

Walter  E.  Robb  III;  Filing  of 
Application,  and  Order  of  Temporary 
Exemption 

November  26, 1984. 

Notice  is  hereby  given  that  Walter  E. 
Robb  III,  35  Farm  Road,  Sherbom. 
Massachusetts  01770)  has  filed  an 
Application,  and  amendment  thereto, 
pursuant  to  section  9(c)  of  the 
Investment  Company  Act  of  1940. 15 
U.S.C.  80a-l.  et  aeq.,  as  amended,  (the 
"Act"),  for  a  permanent  exemption  from 
section  9(a)  of  the  Act.  The  applicant 
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also  requests  that  the  Commission  enter 
a  temporary  order  permitting  Mr.  Robb 
to  accept  a  position  as  independent 
trustee  of  Massachusetts  Tax-Exemption 
Money  Market  Fund.  All  interested 
persons  are  referred  to  the  Application 
on  file  with  the  Commission  for  a 
statement  of  the  representations  therein, 
pertinent  parts  of  which  are  summarized 
below: 

Mr.  Robb  was  a  defendant  in  an 
action  entitled  SEC  v.  Gladding  Corp..  et 
al.  C.A.  No.  79-1194-MA  p.Mass..  filed 
June  21. 1979).  The  Complaint  alleged, 
inter  c!ia,  that  Mr.  Robb  had  violated 
sections  10[b)  and  13(a)  of  the  Securities 
Exthan^e  Act  of  1934.  ds  amended 
("Exrhiinge  Act"),  15  U.S.C.  78j(b)  and 
78m(a),  and  Rules  lOb-5, 12b-20  and 
13a-13  thereunder.  On  June  20. 1979,  Mr. 
Robb  entered  Into  a  Stipulation  and 
Consent,  without  admitting  or  denying 
any  of  the  allegations  of  the  Complaint. 
Contemporaneous  with  the  filing  of  the 
Complaint,  and  pursant  to  the 
Stipulation  and  Consent,  a  Final 
Judgment  of  Permanent  Injunction  (the 
"Injunction")  was  entered,  enjoining  Mr 
Robb  (a)  from  making  any  untrue 
statement  of  material  fact  or  omitting  to 
slate  H  material  fact  necessary  in  order 
to  mske  the  statements  made,  in  light  of 
circumstances  under  which  they  were 
made,  not  misleading,  in  connection 
with  the  purchase  or  sale  of  Gladding 
Corporation  common  stock  or  any  other 
securities  of  any  issuer,  by  the  use  of 
any  means  or  instrumentalities  of 
interstate  commerce,  and  (b)  from  filing 
or  causing  to  be  filed  with  the 
Commission  a  quarterly  or  other 
periodic  report,  of  Gladding 
Corporation,  its  affiliates  or 
subsidiaries,  or  of  any  other  issuer, 
required  to  be  filed  b.v  the  Commission 
pursuant  to  section  13(a)  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder,  which  is 
materially  false  and  misleading  or  which 
otherwise  fail?  to  disclose  a  material 
fact  required  to  be  disclosed  therein. 
To  the  extent  it  may  be  applicable 
herein,  section  9(a)  of  the  Act 
disqualifies  any  person  or  any  person 
with  which  such  person  is  affiliated, 
from  acting  in  the  capacity  of  employee, 
officer,  director,  member  of  any 
advisory  board,  investment  adviser,  or 
depositor  for  any  registered  investment 
company,  or  principal  underwriter  for 
any  registered  open-end  company,    ' 
regisle.cci  unit  investment  trust  or 
registered  face-amount  certificate 
company  if  such  person  is  by  reason  of 
jiny  misconduct  enjoined  by  any  court  of 
competent  jurisdiction  from  engaging  in 
or  continuing  any  conduct  or  practice  in 


connection  with  the  purchase  or  sale  of 
any  security. 

Section  9(c)  of  the  Act  provides  that 
upon  Application,  the  Commission  shall 
grant  an  exemption  from  the  provisions 
of  section  9(a)  either  unconditionally  or 
on  appropriate  temporary  or  other 
conditional  basis  if  it  is  established  that: 
(1)  The  prohibitions  of  section  9(a).  as 
applied  to  the  specific  application,  are 
unduly  or  disproportionately  severe; 
and/or  (2)  the  conduct  of  such  person 
has  been  such  as  not  to  make  it  against 
the  public  interest  or  protection  of 
investors  to  grant  such  Application. 

The  Application  states  that  while  Mr. 
Robb  does  not  believe  that  the  terms  of 
the  Injunction  in  SEC  v.  Gladding,  supra, 
should,  standing  alone,  constitute  a 
basis  for  disqualification  under  section 
9(a),  in  order  to  resolve  fully  any 
questions  as  to  the  applicability  of  that 
Section  and  in  full  compliance  with  all 
applicable  federal  securities  laws.  Mr. 
Robb  has  submitted  an  Application, 
pursuant  to  section  9(c)  of  the  Act.  for 
exemption  from  the  provisions  of  section 
9(a).  In  support  of  his  position  that  the 
Commission  should  grant  him  an 
exemption  from  the  provisions  of  section 
9(a)  of  the  Act.  Mr.  Robb  states,  inter 
alia,  the  foUov^ng: 

1.  There  have  never  been  any  factual 
findings  of  misconduct  on  the  part  of  Mr. 
Robb.  and  he  has  made  no  admissions 
of  any  misconduct.  As  noted  above,  in 
the  Judgment  and  Injunction  entered 
against  Mr.  Robb.  the  Court  made  no 
findings  of  fact  or  conclusions  of  law; 
with  the  exception  of  that  action.  SEC  v. 
Gladding.  Mr.  Robb  has  never  been  a 
defendant  in  any  action  or  proceeding 
commenced  by  the  Commission  or  any 
other  person  alleging  a  violation  of 
federal  or  state  securities  law. 

2.  The  Complafait  filed  by  the 
Commission  in  SEC  v.  Gladding 
contained  no  allegations  or  suggestions 
of  self-dealing,  motivation  of  personal 
gain  or  actions  involving  moral  turpitude 
on  the  part  of  Mr.  Robb.  Thus,  even  if 
the  allegations  of  the  Complaint  were  to 
be  taken  as  true,  they  would  not  support 
the  disproportionately  severe 
prohibitions  imposed  by  section  9(a), 
and  do  not  suggest  that  the  imposition  of 
the  prohibitions  contained  in  section 
9(a)  on  Mr.  Robb  is  necessary  for  the 
protection  of  investors.  There  has  never 
been  anything  in  Mr.  Robb's  conduct 
which  would  make  it  against  the  public 
interest  to  grant  his  Application. 

3.  As  is  attested  to  in  the  Affidavits 
submitted  with  Mr.  Robb's  Application, 
Mr.  Robb  is  a  man  of  recognized 
integrity,  outstanding  character  and 
ability,  who  has  contributed  much  to  his 
community. 


4.  Mr.  Robb  has  been  asked  to  serve 
as  an  independent  trustee  of 
Massachusetts  Tax-Exempt  Money 
Market  Fund  (the  Trust"),  a 
Massachusetts  Business  'Trust  which  is 
registered  under  the  Investment 
Company  Act  of  1940  as  a  non- 
diversified  open-end  management 
investment  company.  Richard  B.  Bailey. 
Chairman  of  the  Board  of  Trustees  of  die 
Trust,  noted  in  his  Affidavit  that  Mr. 
Robb  is  especially  well  suited  to  serve 
as  a  Trustee.  His  participation  as  a 
trustee  would  be  in  the  best  interests  of 
the  investors  in  the  Trust  and  in  the 
public  interest,  in  light  of  his  integrity, 
ability,  experience,  independence  and 
expertise  in  the  area  of  business 
finance.  In  the  position  of  independent 
trustee.  Mr.  Robb  would  not  be 
responsible  for  preparing  financial  and 
reporting  documents  in  the  first 
instance,  although  he  recognizes  that  his 
responsibilities  as  a  trustee  would 
include  the  approval  of  such  documents. 

5.  More  than  five  years  have  elapsed 
since  the  Injunction  against  Mr.  Robb 
was  entered,  and  he  has  complied  with 
its  terms  fully  since  then.  To  prohibit 
him  from  serving  as  a  trustee  of  the 
Trust,  or  from  serving  or  acting  in  a 
similar  capacity  with  other  investment 
companies  or  related  entities,  would 
place  an  undue  and  disproportionate 
limitation  on  his  ability  to  pursue  his 
livelihood  and  participate  fully  in 
business  and  financial  affairs. 

6.  The  issuance  of  an  Order  granting 
Mr.  Robb's  Application  would  be  fully  in 
accord  with  the  policies  and  principles 
underlying  the  provisions  of  section  9  of 
the  Act. 

Notice  is  given  that  any  interested 
party  may,  not  later  than  December  21. 
1984,  at  5:30  p.m..  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by  a 
statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request  and 
the  issues  of  fact  or  law  proposed  to  be 
controverted,  or  he  may  request  that  he 
be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary,  Securities  &  Exchange 
Commission.  Washington.  D.C.  20549.  A 
copy  of  such  request  shall  be  served 
personally  or  by  mail  upon  John  J. 
Curtin.  Jr..  Esq.  and  Rory  FitzPatrick. 
Esq.  Bingham.  Dana  &  CJould.  100 
Federal  Street  Boston,  MA  02110.  Proof 
of  such  service  (by  Affidavit  or.  in  the 
case  of  an  attorney,  by  certificate)  shall 
be  filed  contemporaneously  with  the 
request.  At  any  time  after  said  date,  as 
provided  in  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act 
an  Order  disposing  of  the  Application 
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herein  may  be  issued  by  the 
Commission  upon  the  basis  of  the 
information  stated  in  said  AppHcation 
unless  an  order  for  hearing  upon  said 
Application  shall  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 
Persons  who  request  a  hearing  or  advice 
as  to  whether  a  hearing  is  ordered  will 
receive  notice  of  further  developments 
in  this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponement  thereof. 

The  Commission  has  considered  the 
matter  and  the  application  for 
exemption  pending  Hnal  determination 
of  the  matter  by  the  Commission  and 
flnds.  without  passing  on  the  merits  of 
the  specific  arguments  advanced  by 
Applicant,  that  the  conduct  of  Applicant 
has  been  such  as  not  to  make  it  against 
the  public  interest  or  protection  of 
investors  to  grant  Applicant's 
application  for  exemption  from  the 
provisions  of  section  9(a]  of  the  Act 
pending  final  determination  by  the 
Commission  of  the  application  which  is 
the  subject  of  this  Notice. 

Accordingly,  it  is  ordered,  pursuant  to 
section  9(c)  for  the  Act.  that  the 
application  of  Walter  E,  Robb.  Ill  for 
exemption  from  the  provisions  of  section 
9(a)  of  the  Act  pending  final 
determination  by  the  Commission  of  the 
application  which  is  the  subject  of  this 
Notice,  insofar  as  any  ineligibility  to 
serve  or  act  in  the  capacities 
enumerated  in  such  Section  arises  out  of 
the  injunction  referred  to  in  this  Notice, 
be  and  is  hereby  granted,  effective 
forthwith. 

By  the  Commission. 
Shirley  E.  HoUis,      i 

Acting  Secretary. 

|FR  Doc.  S«-31557  Filed  ll.3mM;  8:45  aai| 
aiUJNQ  CODE  M10-01-M 

[Release  No.  21523;  Fiie  No.  SR-OTC-84- 
091 

Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the 
Depository  Trust  Co. 

.November  27, 1984. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  October  22, 19ft». 
the  Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

The  proposed  rule  change  modifies 
DTC's  lottery  system  for  allocating 
called  securities  among  participants' 
positions  at  DTC.  Specifically,  the 
proposed  rule  change  would  establish  a 


two  step  lottery  process  to  allocate 
partially  called  securities  among 
participants  having  positions  in  the 
callable  securities  and  units  that  include 
callable  securities.  In  the  event  of  a 
partial  call  affecting  such  securities 
issues.  DTC  will  first  allocate  the  called 
securities  among  participants  having 
positions  in  the  issue  of  callable 
securities  in  accordance  with  DTC's 
existing  lottery  procedures,  treating  the 
total  of  participants'  positions  in  the 
issue  of  callable  securities  represented 
by  units  as  a  single  separate  participant 
position.  DTC  will  then  reallocate  the 
called  securities  allocated  to  the  issue  of 
units  among  participants  havmg 
positions  in  the  units  by  conducting  a 
separate  lottery. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  in  that  it 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  Until  recently,  DTC 
refused  to  make  depository-eligible 
units  •  that  included  callable  securities 
because  of  allocation  concerns.  DTC 
believes  that  the  proposed  modification 
to  DTC's  lottery  system,  however,  would 
address  those  concerns  adequately. 

The  foregoing  change  hss  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N'W.,  Washington.  D.C. 
20549.  Roference  should  be  made  to  File 
No.  SR-DTC-84-9. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 


'  UTCs  pnicedures  permit  the  proretaing  of  unit* 
and  their  compcneno  through  DTC'»  book  entry 
!iystem:  this  enables  participants  to  separate  a  unit 
into  It*  components  or  combine  the  components  to 
create  a  unit  by  book-entry.  For  example,  a  security 
may  he  issued  with  a  warrant  or  an  option  attached 
that  can  be  separated  and  sold  independent  of  the 
security.  DTC  procedures  allow  paiticipants  to 
deposit  the  security  only  or  to  combine  the  securily 
and  the  warrant  or  option  to  form  a  unit. 


Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  lo  delegated 
authority. 

Shirley  E.  HoUis, 

Acting  Secretary. 

|Ht  Doc  11562  FiM  n-30-M;  8:45  am) 
BNJJMQ  COOf  WIO-OI-M 


(Release  No.  21524;  File  No.  Sn-PCC-«4- 
12] 

Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Pacific 
Clearing  Corp. 

November  27,  1984. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act "),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  2, 1984. 
the  Pacific  Clearing  Corporation  ("PCC") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

The  proposed  rule  change  modifies 
PCC's  policy  relating  to  interface 
settlement  activities  on  days  when 
banks  located  in  the  State  of  California 
are  open  and  banks  located  in  other 
parts  of  the  country,  especially  New 
York  City,  arc  closed.  PCC  currently 
receives  funds  for  interface  settlement 
ai  ti\ities  and  disburses  any  funds  owed 
participants  on  settlement  day.  The 
participant  usually  presents  the  check  to 
the  bank  for  payment  the  day  after 
settlement  (S  +  l).  A  problem  occurs 
when  PCC  receives  s  draft  from  another 
clearing  agency  which  is  drawn  on  a 
non-California  bank  that  is  closed  on 
S  +  1.  To  pay  funds  due  to  its 
participants,  PCC  may  have  to  overdraft 
its  settlement  account  and  thereby  incur 
interest  charges  on  those  overdrafts. 

Under  the  revised  policy,  PCC  would 
continue  to  receive  payments  from  its 
participants  and  distribute  checks  to  its 
participants  for  interface  settlement 
activities  on  settlement  day.  PCC, 
however,  would  require  PCC  members 
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whose  CNS  interface  cash  settlements 
exceed  a  specified  dollar  amount  to 
reimburse  PCC  for  interest  expenses  it 
incurred  with  respect  to  those 
settlements.  Under  the  proposed  rule 
change.  PCC  would  notify  its  members 
before  each  non-uniform  bank  holiday 
of  the  potential  interest  charges  for 
receiving  payments  from  another 
clearing  agency  and  the  threshold 
settlement  levels  for  those  charges  to 
compensate  PCC  for  overdraft  interest 
expenses. 

In  its  filing,  PCC  stated  that  it  believes 
that  the  proposed  rule  change  is 
consistent  with  section  17A  of  the 
Securities  Exchange  Act  of  1934  by 
providing  procedures  for  increased  safe- 
guarding of  securities  and  funds  which 
are  in  the  custody  and  control  of  PCC. 
Previously,  PCC,  because  the  cost  and 
financial  exposure  have  been  minimal, 
has  absorbed  any  interest  cost  resulting 
from  interface  settlement  activity.  PCC 
believes  that  the  volimie  and  value  of 
securities  moving  through  the  interface 
causes  and  unacceptable  level  of 
potential  financial  exposure  and 
expense  to  PCC  and  its  participants  and, 
accordingly,  has  modified  its  procedures 
to  minimize  its  financial  risk,  while 
allowing  PCC  participants  to  receive 
funds  from  PCC  on  settlement  day. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  90  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-PCC-84-12. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commssion 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 


inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shiriey  E.  HoIUs, 
Acting  Secretary. 

(Fit  Doc  M-31M1  FilwJ  tl-ao-M:  *M  ami 

saxiNS  cooc  aoio-oi-M 


IRetease  No.  21496A) 

Self-Reguiatory  Organlzattons;  Boston 
Stock  Exchange,  Inc.;  Applications  for 
Unlisted  Trading  Privileges  and  of 
Opportunity  for  Hearing;  Correction 

In  FR  Doc.  84-30739  beginning  on  page 
46228  in  the  issue  of  Friday,  November 
23, 1984,  change  the  comment  date  in  the 
last  paragraph  to  January  15. 1985. 
Shirley  E.  HoDis. 
Acting  Secretary. 
November  28, 1984. 

[Fit  Doc.  S4-31se7  Filed  11-30-M.  B:45  am) 

Bn.um  coot  m>io-«i-ii 


[Release  No.  21497A] 

Self-Regulatory  Organizations; 
Midwest  Stock  Exchange.  Inc.; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Correction 

In  FR  Doc.  30743  beginning  on  page 
46229  in  the  issue  of  Friday,  November 
23, 1984,  change  the  comment  date  in  the 
last  paragraph  to  January  15, 1985. 
Shirley  E.  HoIUs, 
Acting  Secretary. 
November  2a  1984. 

|FR  Doc  S4-S1Se«  Filed  11 -30-S4:  S:4S  ami 

■iLUNa  cooe  wifr-oi-ii 


SMALL  BUSINESS  ADMINISTRATION 

Region  I  Advisory  CouncH;  Public 
Meeting;  Amended  Notice 

The  Small  Business  Administration 
Region  I  Advisory  Council,  located  in 
the  geographical  area  of  Montpelier, 
Vermont,  has  changed  it  meeting  date 
from  December  3, 1984,  to  Thursday, 
December  6, 1984, 10«0  a.m.  at  the 
Lincoln  Inn,  St.  Johnsbury,  Vermont,  to 
discuss  such  business  as  may  be 
presented  by  members,  the  staff  of  the 
U.S.  Small  Business  Administration,  and 
others  attending. 


For  further  information,  write  or  call 
David  C.  Emery,  District  Director,  U.S. 
Small  Business  Administration,  Federal 
Building.  87  State  Street  P.O.  Box  605, 
Montpelier,  Vermont  05602.  (802)  229- 
053a 

lean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 
November  28, 1964. 

[FR  Doc  M-Siav  FUad  ll-SO-M;  »>*b  ami 
BtUMQ  COOf  W2i-et-« 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Docket  No.  1P84-18;  Nottca  1  ] 

General  Motors  Corp^  Receipt  of 
Petition  for  Exemption  From  Notice 
and  Remedy  for  Inconsequential 
Noncompliance 

General  Motors  Corporation  of 
Warren,  Michigan,  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  a  noncompliance 
with  49  CFR  571.101.  Motor  Vehicle 
Safety  Standard  No.  101,  Controls  and 
Displays.  The  basis  of  the  petition  is 
that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the  Act 
(15  U.S.C.  1417)  and  does  not  represent 
any  agency  decision  or  exercise  of 
judgment  concerning  the  merits  of  the 
petition. 

Paragraph  {  5.2.3  of  Standard  No.  101 
requires,  by  reference  to  Table  1,  the 
headlamp  switch  to  be  identified  by  a 
specified  symbol.  At  the  manufacturer's 
option  the  word  "Lights"  may  also  be 
provided.  Petitioner  manufactured 
129,535  1984-model  Pontiac  Bonneville 
and  Grand  Prix  passenger  cars  in  which 
the  symbol  was  omitted,  but  the 
optional  wording  provided.  Inadvertent 
deletion  of  the  sj-mbol  occurred  because 
of  a  styling  change  in  the  control  knob 
surface  from  the  design  of  the  year 
previous.  Petitioner  argues  that  the 
effect  of  the  noncompliance  on  safety  is 
inconsequential,  because  the  word 
"Lights"  appears  on  the  trim  place 
immediately  to  the  left  of  the  headlamp 
switch.  This  identification  is 
immediately  imderstandable  and  is  not 
confusing  to  the  operator. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  General 
Motors  Corporation  described  above. 
Comments  should  refer  to  the  docket 
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number  and  be  submitted  to  Docket 
Section,  Room  5109,  National  Highway 
Tra^c  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  D.C. 
20590.  It  is  requested  but  not  required 
that  five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered.  The  application  and 
supporting  materials  will  be  filed,  and 
all  comments  received  after  the  closing 
date  will  be  considered  to  the  extent 
possible.  When  the  petition  is  granted  or 
denied,  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  January  2, 
1985. 

(Sec  102.  Pub.  L  93-492,  68  Stat.  1470  (15 
U.S.C  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued:  Noveinl)er  21. 1984. 
Bury  Felrica. 
Associate  Administrator  for  Rulemaking. 

|FR  Doc  S4-»S52  Tiled  11-30-64;  0:48  *■! 
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(Docket  Na  IP84-17:  Notice  1] 

Western  Star  Mack  Trucks,  Inc.; 
Petition  for  Exemption  From  Notice 
and  RecaH  for  Inconsequential 
Noncompliance 

Western  Star  Mack  Trucks,  Inc.,  of 
Kelowna,  B.C.,  Canada  has  petitioned  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFR  571.302, 
Motor  Vehicle  Safety  Standard  No.  302, 
Flammobility  of  Interior  Materials,  on 
the  basis  that  it  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Section  S4  of  Standard  No.  302 
requires  that  an  occupant  trim  panel, 
when  tested  in  accordance  with 
specified  procedures,  shall  not  bum  or 
transmit  a  flame  across  its  surface  at  a 
rate  of  more  than  4  inches  per  minute. 
Plastic  speaker  grille  retainer  rings 
supplied  in  514  trucks  manufactured 
between  January  1982  and  June  1984 
may  not  comply  with  the  standard. 
Petitioner  has  discovered  that  the  rings 
do  not  meet  the  requirements  and 
causes  assemblies  to  exceed  the  bum 
rate  by  V4  to  %  inch  per  minute. 
Petitioner  understands  that  the  rings  are 


also  used  by  other  manufacturers  in  the 
heavy  duty  truck,  automotive  and 
recreational  vehicle  industries. 

Petitioner  argues  that  the 
noncompliance  is  inconsequential 
because  "rings  with  a  minimal  volume 
of  2.75  cubic  inches,  will  not  expedite 
the  spread  of  a  fire."  In  petitioners 
experience,  vehicle  fires  are  most  likely 
to  originate  in  the  lower  portions  of  a 
cab,  either  in  the  firewall  area  or  on  the 
floor  the  speaker  grille  retaining  rings  at 
issue  are  located  in  the  sleeper  box,  in 
the  upper  portion  of  the  cab  behind  the 
driver's  head,  and  by  the  time  flames 
reached  it  the  entire  cab  might  be  in 
flames.  The  risk  of  a  fire  originating  in 
the  speaker  area  is  considered  low  du2 
to  the  low  level  electrical  current 
running  through  the  related  wiring  in 
that  area. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petitions  described 
above.  Comment  should  refer  to  the 
docket  number  and  be  submitted  to: 
Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street.  SW.. 
Washington,  D.C.  20590.  It  is  requested 
but  not  required  that  five  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered.  The  application  and 
supporting  materials,  and  all  comments 
received  after  the  closing  date  will  also 
be  filed  and  will  be  considered  to  the 
extent  possible.  When  the  petition  is 
granted  or  denied,  notice  will  be 
published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date  January  2, 1985. 

(Sec.  102,  Pub.  L  93-492.  88  Stat.  1470  (15 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued:  November  27, 1984. 
Barry  Felrice, 
Associate  Administrator  for  Rulemaking. 

|FK  Doc  ai-SlSM  Filed  11-30-M;  8:4S  unj 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  November  28, 1984. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  (listed  by  submitting  bureau(8].  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L  96-511.  Copies  of  these  submissions 


may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7221, 1201  Constitution 
Avenue  NW..  Washington,  D.C.  20220. 

Internal  Revenue  Service 

OAWA'a;  1545-0152 
Form  No.:  IRS  Form  3115 
Type  of  Review:  Revision 
Title:  Economic  Performance 

Requirement 
Clearance  Officer:  Garrick  Shear.  (202) 

566-6254.  Room  5571, 1111 

Constitution  Avenue  NW.. 

Washington,  D.C.  20224 
OMB  Reviewer  Norman  Frumkin,  (202) 

395-6880,  Office  of  Management  and 

Budget,  Room  3208,  New  Executive 

Office  Building,  Washington,  D.C. 

20503 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

OMFA^o..- 1512-0130 

Form  No.:  ATF  F  4473.  Part  II 

Type  of  Review:  Revision 

Title:  Firearms  Transcations  Records. 
Contigou's  State.  Non-Over  the 
Counter 

Clearance  Officer:  Howard  Hood,  (202) 
5G6-7077,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Room  2228,  Federal 
Building,  1200  Pennsylvania  Avenue 
NW.,  Washington,  D.C.  20226 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
39»-6880,  Office  of  .Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503 

loseph  F.  Maty. 

Dt^partniental  Reports,  Manasement  Office. 

|FR  Doc  84-315,11  Filed  11-30-84;  8:45  •■») 
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Fiscal  Service 

Intent  to  Establish  a  Fee  Schedule  for 
the  Transfer  of  U.S.  Treasury  Book- 
Entry  Securities  Held  at  Federal 
Reserve  Banks 

agency:  Department  of  the  Treasury, 
Fiscal  Service,  Bureau  of  the  Public 
Debt. 

action:  Fee  schedule. 

summary:  The  Department  of  the 
Treasury  has  determined  that  fees 
imposed  for  the  transfer  of  book-entry 
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Treasury  securities  between  depository 
institutions  maintaining  accounts 
therefor  at  Federal  Reserve  Banks 
should  be  identified  and  collected  as 
Treasury  fees.  This  determination  has 
resulted  in  the  formation  of  a  proposed 
Treasury  book-entry  fee  schedule,  which 
is  herein  published  for  comment. 
EFFECTIVE  DATE:  The  fee  schedule  set 
out  in  this  notice  will  be  effective  on 
March  28, 1985,  subject  to  any  changes 
the  Department  may  deem  appropriate 
as  a  result  of  comments  received.  Final 
notice  of  the  adoption  of  the  fee 
schedule  will  be  provided  no  later  than 
thrity  (30)  days  prior  to  the  above 
effective  date. 

dates:  Comments  must  be  received  on 
or  before  January  16, 1985. 
ADDRESSES:  Conmients  should  be 
directed  to  the  Office  of  Financing, 
Bureau  of  the  Public  Debt,  Room  310 
Washington  Building,  Washington,  D.C. 
20239. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carl  M.  Locken,  Jr.,  Acting  Assistant 
Commissioner  (Financing),  Bureau  of  the 
Public  Debt.  Washington,  D.C.  20239, 
telephone  (202)  376-0319,  or. 

Anne  M.  Meister,  Federal  Reserve 
Liaison  Officer,  Bureau  of  the  Public 
Debt,  Washington,  D.C.  20239. 
telephone  (202)  376-0249. 
SUPPt£MENTARY  INFORMATION:  The 
Federal  Reserve  Banks  are  authorized, 
as  fiscal  agents  of  the  United  States,  to 
maintain  Treasury  book-entry  securities 
in  accounts  for  depository  institutions 
and  to  transfer  such  securities  between 
accounts  held  at  the  same  Bank,  or  at 
different  Banks. 

Until  1981,  the  Treasury  charged  a  fee 
for  the  transfer  of  Treasury  securities 
between  Federal  Reserve  Banks.  Since 
that  time,  the  Federal  Reserve  System's 
schedule  of  fees  for  Securities  Services 
has  included  charges  for  both  the 
maintenance  by  Reserve  Banks  of  book- 
entry  accounts  and  for  the  transfer  of 
securities  between  accounts. 

As  a  result  of  a  recent  review,  the 
Treasury  has  determined  that: 

(1)  Any  fees  charged  in  conjunction 
with  book-entry  activities  performed  on 
behalf  of  the  Treasury  by  the  Federal 
Reserve  Banks  should  be  cleariy 
identified  as  Treasury  fees; 

(2)  The  Treasury  would  continue  to 
impose  a  fee  on  depository  institutions 
for  transfers  of  book-entry  Treasury 
securities  conducted  by  the  Federal 
Reserve  Banks,  as  fiscal  agents  of  the 
United  States,  between  accounts  held  at 
the  same,  or  different.  Federal  Reserve 
Banks. 


(3)  The  fee  for  account  maintenance 
heretofore  imposed  would  be 
terminated. 

As  the  proposed  fee  schedule  shown 
below  indicates,  the  Treasury  plans  to 
charge  a  fee  to  depository  institutions 
for  each  on-line  transfer  originated,  each 
off-line  transfer  originated,  and  each  off- 
line transfer  received.  The  fee  will  be 
established  on  a  national  basis,  with  no 
variance  for  the  time  of  day  a  security  is 
transferred.  No  fee  shall  be  assessed  for 
transfers  to  and  from  collateral  accounts 
supporting  borrowings  from  the  Federal 
Reserve  or  Treasury  deposits. 

The  Treasury  fee  relates  only  to  the 
transfer  of  the  securities.  The  Federal 
Reserve  will  assess  an  additional  fee  for 
the  processing  of  payments  associated 
with  a  securities  transfer  transaction 
where  securities  are  transferred  against 
payment.  The  Federal  Reserve  fee  for 
handling  such  payments  is  set  out  in  a 
separate  notice  being  published  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System.  Treasury  fees  for 
securities  transfers  will  be  collected  by 
the  Federal  Reserve  Banks,  as  fiscal 
agents  of  the  United  States,  for  deposit 
to  the  Treasury. 

The  following  is  the  proposed 
Treasury  fee  schedule  for  Treasury 
securities  transfers: 

Fee  Schedule 

On-line  transfers  originated.  $1.50  per 

transfer 
Off-line  transfers  received,  $6.25  per  transfer 
Off-line  transfers  received,  $6.25  per  transfer 
Carole  Jones  Dineen. 
Fiscal  Assistant  Secretary. 

|FR  Doc  84-31356  Filed  11-30-84;  8:45  ■m) 
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Internal  Revenue  Service 

IDelegatlon  Order  No.  77  (Rev.  18] 

Delegation  of  Authority 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Delegation  of  authority. 

summary:  The  authority  granted  to  the 
Commissioner  of  Internal  Revenue  and 
District  Directors,  by  CFR  301.7701-9,  26 
U.S.C.  6212,  26  CFR  301.6212-1,  Treasury 
Department  Order  150-37.  and  26  CFR 
301.6861-1  to  sign  and  send  to  the 
taxpayer  by  registered  or  certified  mail 
any  notice  of  deficiency  is  delegated  to 
other  Internal  Revenue  Service 
employees.  The  text  of  the  delegation 
order  appears  below. 


EFFECnvE  date:  October  29. 1984. 
FOR  FURTHER  INFORMATIOIN  CONTACT: 

Edward  A.  Wahl,  OP:EX:I:E.  1111 
Constitution  Avenue.  N.W..  Room  2116. 
Washington.  D.C.  20224,  202-566-6466 
(not  a  toll  free  telephone  number). 
SUPPI^MENTARY  INFORMATtON:  This 
document  does  not  meet  the  criteria  for 
significant  regulations  set  forth  in 
paragraph  8  of  the  Treasury  directive 
appearing  in  the  Federal  Register  for 
Wednesday,  November  8, 1978. 
Robert  J.  Sweeney. 

Director.  Office  ofIRP,  Service  Center  and 
Support  Programs  (Examination). 

Order  No.  77  (Rev.  18) 

Effective  date:  October  29. 1984. 

Authority  To  Issue  Notices  of  Defidency 

1.  The  authority  granted  to  the 
Commissioner  of  Internal  Revenue  and 
District  Directors,  by  26  CFR  301.7701-9, 
U.S.C.  6212,  26  CFR  301.6212-1.  Treasury 
Department  Order  150-37,  and  26  CFR 
301.6861-1  to  sign  and  send  to  the 
taxpayer  by  registered  or  certified  mail 
any  notice  of  deficieny  is  hereby 
delegated  to  the  following  officials: 

a.  Chief  Counsel; 

b.  Regional  Counsel: 

c.  Regional  Directors  of  Appeals; 

d.  Chiefs  and  Associate  Chiefs  of 
Appeals  Offices; 

e.  Appeals  Team  Chiefs  as  to  their 
respective  cases; 

f.  Service  Center  Directors; 

g.  Reviewers  (grade  GS-12  and 
hi^er),  in  Employee  Plans  and  Exempt 
Organizations  Divisions; 

h.  Revenue  Agents,  and  Tax  Auditors 
(Reviewers)  (grade  GS-6  and  higher),  in 
the  Examination  Divisions; 

i.  Revenue  Agents  (grade  GS-11  and 
higher),  in  streamlined  districts 
Examination  Sections  and/or  groups: 

j.  Chiefs  of  Correspondence  and 
Processing  Sections; 

k.  Examination  Tax  Examiners/ 
Revenue  Agents  (grade  GS-6  and 
higher),  in  Service  Center  Compliance 
Divisions; 

1.  Tax  Examiners  (grade  GS-5  and 
higher),  in  Service  Center  Processing 
and  Tax  Accounts  Divisions:  and 

m.  Tax  Examiners  (Reviewers)  (grade 
GS-6  and  higher)  Quality  Assurance 
and  Management  Support  Division, 
Service  Centers. 

2.  Delegation  Order  No.  77  (Rev.  17). 
effective  July  14, 1983,  is  superseded. 

Dated:  October  29, 1984. 
James  I.  Owens. 

Deputy  Commissioner. 

|FR  Doc  84-31580  Filed  11-30-84;  &-45  am] 
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CONTENTS 

Overseas  Private    Investment 
Corporation 


Item 
1 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Meeting  of  <he  Board  of  Directors. 
THIK  AND  BATE:  10  a.m.  (closed  portion). 
11  a.m.  (open  portion),  Thursday, 
December  13, 1984. 
PLACE:  Offices  of  the  Corporation, 
seventh  floor  Board  Room  1129  20th 
Street  NW.,  Washington,  D.C 

STATUS:  The  Grst  part  of  the  meeting 
from  10  a.m.  to  11  a.m.  will  be  closed  to 
the  public.  The  opoi  portion  of  the 
meeting  will  atart  at  11  aja. 

MATTERS  TO  BE  CONSSCREO:  (Closed  to 
the  public  10  a.m.  to  11  ajiu) 

1.  Insurance  fttjject  in  East  Asian  Country. 
2. 1985  Legislative  Renewa). 

3.  Claims  Report 

4.  Information  Report  Finance  Pn>iects. 

5.  Information  Reports:  GeneraL 

6.  China  Projects  Report 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

(Open  to  the  public  11  a.m.). 

1.  Approval  of  tbe  Minute*  of  the  two 
Previous  noeetings. 

2.  Confirmation  of  Scheduled  Board  Meetings. 

3.  OPIC  Program  Results:  FY  1984. 

4.  Financial  Summary  for  the  Twelve  Months 
ended  September  3a  1S84. 

5.  Information  Reports. 

COtfTACT  PCR90W  POK  INFORMATIONr 

Information  with  regard  to  this  meeting 
may  be  obtained  from  the  Secretary  of 
the  Corporation  at  (2Q2)  653-2925. 
November  29, 1984. 
Elizabeth  A.  Bustou, 
Corporate  Seereiary. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

(Docket  No.  24344;  Notice  No.  S4-21] 

Special  Review;  Transport  Category 
Airplane  Airwortttiness  Standards 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  the  airworthiness  standards 
contained  in  Part  25  applicable  to 
transport  category  airplanes  to:  (1) 
Update  Part  25  for  clarity  and  accuracy, 
(2)  ensure  the  standards  are  appropriate 
and  practicable  for  the  smaller  transport 
category  airplanes  common  to  regional 
air  carrier  operation,  and  (3)  relieve  the 
regulatory  burden  wherever  possible. 
The  second  objective  wjDuld  take  into 
account  the  regulatory  studies  already 
accomplished  for  the  formerly  proposed 
Part  24,  which  has  since  been 
withdrawn.  The  proposed  changes  also 
implement  the  President's  regulatory 
reform  program  by  simplifying  a  number 
of  technical  requirements,  eliminating 
unnecessary  applicability  of  rules  where 
appropriate,  and  removing  unnecessary 
administrative  burdens  on  those 
regulated  by  this  Part  to  the  extent 
possible  without  lowering  the  prevailing 
level  of  safety. 

DATES:  Comments  must  be  received  on 
or  before  April  4. 1985. 

ADDRESS:  Comments  on  this  proposal 

may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  Chief 
Counsel.  Attention:  Rules  Docket  (AGC- 
204).  Docket  No.  24344,  800 
Independence  Avenue,  SW., 
Wdshiagton,  aC  20691.  or  delivered  in 
duplicate  to:  Room  916,  800 
independence  Avenue,  SW., 
Washington,  D.C.  20591.  Comments 
delivered  must  be  marked:  Docket  No. 
24344. 

Comments  may  be  inspected  in  Room 
916  weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.  In 
addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
Office  of  the  Regional  Counsel  (ANM-7). 
Federal  Aviation  Administration. 
Northwest  Moimtain  Region.  17900 
Pacific  Highway  South,  C-68966,  Seattle. 
Washington  98168.  Comments  in  the 
information  docket  may  be  inspected  in 
the  Office  of  the  Regional  Counsel 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 


FOR  FURTHER  INFORMATION  COMVACT: 

Gary  L.  Killion.  Manager.  Regulatians 
Branch  fANM-112),  Regulatior::  and 
Policy  Office,  Aircraft  Certification 
Division.  FAA  Northwest  Mountain 
Region.  17900  Pacific  Highway  Seuth.  C- 
68966,  Seattle.  Washington  9810a 
telephone  (206)  431-2112. 

SUPPtEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the  environntcntaL 
energy,  or  economic  impact  that  mi^t 
result  from  adoption  of  proposals 
contained  in  this  notice  are  invited. 
Substantive  comments  shoold  be 
accompanied  by  cost  estiaiates. 
Commenters  should  ident%  the 
regulatory  docket  or  notice  nundler  and 
submit  comments  in  duplicate  to  the 
Rules  Docket  address  specified  above. 
All  comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  the  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  the  light 
of  comments  received.  All  comments 
will  be  available  in  the  Rules  Docket, 
both  before  and  after  the  closing  date 
for  comments,  for  examination  by 
interested  persons.  A  report 
fummarizing  each  substantive  public 
contact  concerned  with  this  proposal 
will  be  fil'jd  in  the  the  docket.  Each 
proposal  is  numbered  separately.  Each 
comment  should  be  identified  by  the 
proposal  number  or  Section  of  the 
regnJations  to  vidiich  it  relates. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  onwhicfa 
the  foflowing  statement  is  made: 
"CoBirawits  to  Docket  No.  24344."  The 
postcard  wili  be  date/time  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copf  of  this 
NPRM  by  submitting  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attn:  Public  Information 
Center,  APA-430,  800  Independence 
Avenue  SW..  Washington,  D.C.  20681.  or 
by  calling  (202)  426-8058. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
intersted  in  being  placed  on  a  mailing 
hst  for  future  NPRM's  should  alsa 
request  a  copy  of  Advisory  Circular  N&. 
11-2.  Notice  of  Proposed  Rulemi ' 
Distribution  System,  which  desc 
the  application  procedure. 


Hstorical  Background 

Although  the  scope  was  subsequently 
expanded,  this  review  was  originally 
■itiated  to  ensure  that  the  type 
certification  standards  presently 
contained  in  Part  25  are  appropriate  and 
practicable  for  the  smaller  transport 
category  airplanes.  In  order  to  place  this 
aspect  of  the  review  in  proper 
pB^iective,  it  is  also  necessary  to 
review  the  evolution  of  the  type 
certfication  standards  applicable  to  such 
airplanes. 

Type  certification  standards  for  two 
basic  classes  of  airplanes  have  existed 
for  approximately  three  decades:  Part  23 
and  ivedecessor  regulations  for  small 
airptenes,  which  are  defined  as  those 
having  maximum  certificated  takeoff 
weights  (MCTW)  of  12,500  pounds  or 
less;  and  Part  25  and  predecessor 
regulations  for  transport  category 
airplanes.  The  International  Civil 
Aviation  Organization  (ICAO)  and  the 
airworthiness  authorities  of  many  other 
coantries  make  a  similar  distinction. 
When  this  distinction  in  weight  was 
established,  civil  airplanes  were  either 
well  above  12,500  pounds,  as  typified  by 
the  Douglas  DC-3  (25,200  pounds 
MCTW,  21  passengers),  or  well  below, 
as  typified  by  the  Beech  D18S  (8,750 
pounds  MCTW,  8  passengers).  This  was 
due  primarily  to  a  lack  of  powerplants 
suitable  for  airplanes  with  an  MCTW  of 
approximately  12.500  pounds.  Similarly, 
powerplant  availability  inherently 
limited  small  airplanes  to  a  passenger 
capacity  of  approximately  9  or  less  at 
that  time.  Furthermore,  the  abundance 
of  relatively  inexpensive,  military 
surplus  Douglas  DC-3  and  Beech  18 
airplanes,  spares  therefore,  and  the 
engines  used  in  these  aiiplanes  inhibited 
the  development  of  airplanes  in  the 
1Z500  pounds  MCTW  class  for  some 
tnne. 

The  eventual  advent  of  turbopropeller 
eagincs  in  the  600  to  1,000  horsepower 
clns  facilitated  the  development  of 
airplanes  with  an  MCTW  of  up  to  12,500 
pounds  that  were  suitable  for  air  taxi 
and  coaunercial  operations.  The  lighter 
weight  ai  turbopropeller  engines  and 
other  components,  combined  with  the 
iacreased  MCTW,  made  feasible  the 
design  of  small  airplanes  with  a 
passenger  capacity  of  20  or  more,  as 
typified  by  the  de  Havilland  Twin  Otter 
ami  Swearingen  Metro.  The  FAA 
recognized  such  airplanes  were  well 
beyond  the  intended  scope  of  Part  23 
and  that  Part  23  did  not  provide  an 
■dhquatc  level  of  safety  for  such 
aiipieoes  when  used  in  air  taxi  and 
■BBBSBScial  operations.  In  response  to 
tfeii  situation,  greater  levels  of  safety 
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were  provided  in  three  steps:  (1)  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
23  (34  FR  189;  January  7. 1969)  provided 
interim  standards  for  such  airplanes 
when  intended  for  use  in  air  taxi  and 
commercial  operations;  (2)  SFAR  No.  23 
was.  in  turn,  superseded  by  the 
definitive  standards  contained  in 
Appendix  A  to  Part  135  and  {  135.144 
was  concurrently  added  to  Part  135  to 
■implement  the  standards  from  an  air 
taxi  and  commercial  operations 
standpoint  (35  FR  10101;  June  19, 1970); 
and  (3)  Part  23  was  amended 
(Amendment  23-10;  36  FR  2863; 
February  11. 1971)  to  limit  the 
applicability  of  that  Part  to  small 
airplanes  having  a  passenger  seating 
capacity  of  9  or  less.  By  virtue  of  this 
last  change,  future  small  airplanes 
having  a  passenger  capacity  of  10  or 
more  were  required  to  be  type 
certificated  as  transport  category 
airplanes  in  accordance  with  Part  25. 
Part  135  did,  however,  permit  such 
airplanes  that  had  been  previously  type 
certificated  in  accordance  with  Part  23 
and  SFAR  No.  23.  or  with  Part  23  and 
Appendix  A  to  Part  135,  to  continue  in 
air  taxi  and  commercial  operations. 

The  FAA  included  a  proposal  in 
Notice  No.  77-17  (42  FR  43490;  August 
29, 1977),  which  specified  certain  dates 
beyond  which  reciprocating  engine  or 
turbopropeller  powered  small  airplanes 
having  a  capacity  of  10  passengers  or 
more  could  not  be  used  in  air  taxi  or 
commercial  operations,  unless  they  were 
type  certificated  as  transport  category 
airplanes.  For  reasons  stated  in  Notice 
No.  77-17A  (42  FR  56740;  October  27. 
1977).  that  proposal  was  later 
withdrawn.  Had  the  proposal  been 
adopted,  such  airplanes  type  certificated 
prior  to  Amendment  23-10,  in 
accordance  with  Part  23  and  SFAR  No. 
23.  or  with  Part  23  and  Appendix  A  to 
Part  135,  would  have  been  ineligible  for 
air  taxi  or  commercial  operations  after  a 
specified  date  unless  an  extensive 
recertification  program  were 
undertaken. 

Part  25  was  considered  by  some 
persons  to  be  unduly  restrictive  and 
costly  as  a  type  certification  standard 
for  certain  small  airplanes  used  by  air 
taxi  and  commercial  operators.  The 
FAA.  therefore,  issued  Advance  Notice 
of  Proposed  Rulemaking  (ANPRM)  No. 
77-25  (42  FR  56702;  October  27, 1977)  in 
which  recommendations  concerning 
possible  changes  in  type  certification 
requirements  for  such  airplanes  were 
requested.  As  a  result  of 
recommendations  received  and  other 
considerations,  the  FAA  initiated  the 
Light  Transport  Airplane  Airworthiness 
Review  Program.  The  original  scope  of 


this  review  included  airplanes  having  a 
capacity  of  30  passengers  or  less  and  an 
MCTW  of  35.000  pounds  or  less; 
however,  the  scope  was  later  expanded 
to  include  airplanes  having  a  capacity  of 
60  passengers  or  less  and  an  MCTW  of 
50.000  pounds  or  less. 

As  an  interim  measure,  SFAR  No.  41, 
"Airworthiness  Standards: 
Reciprocating  and  Turlx>propeQer 
Powered  Small  Multi-engine 
Airplanes — Increase  in  Approved 
Takeoff  Weights  and  Passenger  Seating 
Capacities,"  (44  FR  52723;  September  17, 
1979)  was  issued  to  provide  standards 
for  the  recertification  of  small,  multi- 
engine  airplanes  to  a  maximum  zero  fuel 
weight  of  12.500  pounds,  contrary 
provisions  in  Part  23  notwithstanding. 
Although  SFAR  No.  4  expired  October 
17. 1981.  it  was  later  reinstated  (47  FR 
35150;  August  12. 1982]  with  certain 
changes  in  applicability. 

Meanwhile,  the  Light  Transport 
Airplane  Airworthiness  Review 
continued,  and  airworthiness  standards 
specifically  applicable  to  such  airplanes 
were  studied  in  depth.  It  was  originally 
anticipated  that  these  standards  would 
be  issued  as  a  new  Part  24;  however, 
based  on  information  developed  from 
the  review,  the  FAA  determined  that  the 
economic  benefits  expected  to  result 
from  the  new  airworthiness  standards 
would  not  be  realized.  Accordingly,  the 
FAA  issued  Notice  No.  78-17E  (45  FR 
85600;  December  29, 1980)  terminating 
the  review.  In  the  termination  notice,  the 
FAA  stated  that  it  intended  to  study  the 
technical  information  developed  during 
the  Light  Transport  Airplane 
Airworthiness  Review  for  possible 
rulemaking  action  to  improve  Part  25. 

Concurrent  with  this  review  of  Part  25, 
the  FAA  has  proposed  in  Notice  No.  83- 
17  (48  FR  52010;  November  15. 1983)  to 
amend  Part  23  of  this  Chapter  to  provide 
standards  for  type  certification  of 
propeller-driven  airplanes  with  a 
maximum  passenger  capacity  of  19  and 
an  MCTW  of  up  to  19,000  pounds.  If  this 
proposal  is  adopted,  applicants  will 
have  a  choice  of  certificating  such 
airplanes  under  either  Part  23  or  Part  25. 

After  this  current  review  of  Part  25 
was  begun,  the  scope  was  expanded  to 
include  relieving  the  regulatory  burden 
wherever  possible  without 
compromising  the  existing  standards.  In 
this  regard,  improvement  of  government 
regulations  was  recognized  as  a  prime 
goal  with  the  issuance  of  Executive 
Order  (E.O.)  12044  (43  FR  12661;  March 
24, 1978).  It  was  deemed  essential  that 
there  be  no  more  regulations  than 
necessary,  and  that  those  which  are 
necessary  be  comprehensible  and 
present  the  least  possible  burden  to 


those  affected.  It  was  further  deemed 
that  regulations  should  not  be  issued 
without  involvement  of  the  public  and 
that  once  issued  should  be  periodically 
reviewed  and  revised,  as  needed,  to 
assure  they  continue  to  meet  the  needs 
for  which  they  were  originally  designed. 
The  intent  of  E.0. 12044  was 
implemented,  insofar  as  FA  regulatory 
activities  are  concerned,  with  the 
issuance  of  a  Department  of 
Transportation  Order  entitled 
"Regulatory  Policies  and  Procedures" 
(44  FR  11034;  February  28. 1979).  The 
philosophy  of  improving  government 
regulations  has  been  continued  and 
given  further  emphasis  with  the 
issuance  of  E.0. 12291  (46  FR  13193; 
February  19. 1981).  In  order  to  maximize 
the  net  benefits  to  society  in  all 
regulatory  activities,  this  E.O.  requires 
special  attention  to  alternatives 
involving  the  least  net  cost,  taking  into 
consideration,  among  other  things,  the 
condition  of  the  particular  industries 
affected  by  the  regulations. 

Finally,  this  review  has  provided  an 
excellent  opportunity  to  update  Part  25 
for  clarity  and  accuracy,  and  the  scope 
of  the  review  has  been  further  expanded 
accordingly.  As  the  review  progressed, 
relatively  few  changes  were  found  to  be 
warranted  with  respect  to  type 
certification  of  the  smaller  transport 
category  airplanes  or  relieving  the 
regulatory  burden.  Consequently, 
updating  Part  25  for  clarity  and  accuracy 
has  become  the  dominant  reason  for  the 
changes  proposed  in  this  notice. 

Regulatory  Objectives 

The  objectives  of  the  rulemaking 
proposed  in  this  notice  are  threefold:. 

1.  To  update  Part  25  for  clarity  and 
accuracy.  This  notice  contains 
numerous  miscellsneous  changes  to 
clarify  rules  that  have  been  shown  to  be 
confusing,  to  correct  editorial  errors,  to 
reflect  current  terminology  and  to 
conform  the  rules  to  actual  certification 
practice.  These  changes  are  considered 
particularly  necessary  because  Part  25  is 
used  as  a  basis  for  certification  of 
transport  airplanes  by  many  foreign 
airworthiness  authorities,  some  of  whom 
may  not  be  familiar  with  the  overall 
intent  of  the  rules.  Some  of  the  proposed 
changes  were,  in  fact,  prompted  by 
inquiries  from  foreign  airworthiness 
authorities.  In  those  instances  where 
experience  has  shown  a  rule  to  be 
unclear,  a  change  has  been  proposed  to 
state  the  requirement  in  more  specific 
terms. 

2.  To  ensure  the  airworthiness 
standards  are  appropriate  for  the 
smaller  transport  airplanes  common  to 
regional  air  carrier  operation.  Part  25 
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and  predecessor  regulations  have  been 
amended  periodically  to  keep  pace  with 
changing  technology  in  transport 
airplane  design.  In  some  instances.  Part 
25  rules  address  areas  that  are  of  vital 
interest  in  the  certification  of  large 
transport  airplanes  but  are  of  no 
concern  for  the  smaller  transport 
category  airplanes  due  to  inherent 
characteristics  of  such  airplanes.  Similar 
conditions  exist  with  respect  to  other 
parameters,  such  as  airspeed  or 
passenger  capacity.  This  notice, 
therefore,  contains  changes  that  would 
restrict  the  applicability  of  certain  rules 
to  only  those  airplanes  that  are  not 
inherently  free  from  concern.  No  change 
is  proposed  that  would  adversely  affect 
the  level  of  safety  afforded  any 
transport  category  airplane. 

3.  To  relieve  the  regulatory  burden 
wherever  possible.  This  notice  contains 
changes  to  relieve  or  delete  certain  rules 
considered  unnecessary.  These  are 
rules  that  are  now  considered 
unnecessary  due  to  subsequent  service 
experience  or  changing  technology.  Part 
25  has  become  a  model  for  type 
certification  of  transport  airplanes  for  a 
majority  of  the  civil  aviation  authorities 
of  other  counties  due  to  the  high  level  of 
safety  afforded  by  this  Part  While 
relieving  the  regulatory  burden  is 
considered  to  be  of  utmost  importance, 
no  change  is  proposed  that  would 
adversely  affect  this  high  level  of  safety. 

Economic  Evaluation 

The  majority  of  the  100  proposals  in 
this  NPRM  are  editorial  changes  which 
clarify  the  current  regulation.  While  the 
editorial  changes  generate  an 
administrative  saving  associated  with 
the  clarification,  this  saving  cannot  be 
readily  determined.  Only  9  of  the  100 
proposals  have  a  clear  economic  impact. 
In  each  of  these  9,  there  is  only  an 
economic  benefit  associated  with  the 
proposal.  The  9  proposals  generally 
provide  relief  to  aircraft  certification 
applicants,  such  as  allowing  more 
efficient  test  programs  or  design 
requirements.  The  benefits  of  some  of 
the  proposals  cannot  be  quantified. 

Table  1  summarizes  the  economic 
effects  and  benefits  associated  with  the 
9  relieving  proposals.  There  are  no 
increased  requirements  or  costs 
associated  with  the  proposals.  The 
benefit  associated  with  all  of  the 
changes  totals  over  $100,000  for 
certification  of  the  smaller  transport 
category  airplanes  and  over  $400,000  for 
certification  of  the  larger  transport 
category  airplanes. 

The  proposals  were  reviewed  to  meet 
the  requirements  of  the  Regulatory 
Flexibility  Act  of  1980;  and  the  FAA  has 
determined  that  the  proposals,  if 


adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Only  five  firms 
in  the  U.S..  Boeing.  Cessna,  Gates 
Learjet,  Lockheed,  and  McDonnell 
Douglas,  have  manufactured  large 
transport  category  airplanes  and 
certificated  them  under  Part  25  of  the 
FAR.  Each  of  these  companies  far 
exceeds  the  1.500  employee  standard  of 
the  Small  Business  Administration  for 
small  manufacturers.  Thus,  it  is  clear 
that  those  U.S.  firms  directly  regulated 
today  by  Part  25  are  large  entities. 

Tabi£  1.— Summary  of  BEr4EnTS  Due  to 
Proposals 
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The  proposed  rules  comply  in  their 
entirety  with  the  President's  directive 
(E.0. 12291)  that  existing  regulations  be 
evaluated  periodically  under  criteria 
that  consider  the  degree  to  which 
technology,  economic  conditions,  and 
other  factors  have  changed  in  the 
subject  area  affected  by  the  regulations. 
List  of  Subjects  in  14  CFR  Part  25:  Air 
transportation.  Aircraft,  Aviation, 
safety.  Safety,  Tires. 

The  Proposed  Amendment 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

Accordingly,  the  FAA  proposes  to 
amend  Part  25  of  the  Federal  Aviation 
Regulations  [FAR)  (14  CFR  Part  25)  as 
follows: 

1.  By  revising  §  25.2  to  read  as 
follows: 


S  2S.2    Special  ratroactiv  raqulramants. 

The  following  special  retroactive 
requirements  are  applicable  to  an 
airplane  for  which  the  regulations 
incorporated  by  reference  in  the  type 
certificate  predate  the  sections  specified 
below — 

(a)  Irrespective  of  the  date  of 
application,  each  applicant  for  a 
supplemental  type  certificate  (or  an 
amendment  to  a  type  certificate) 
involving  an  increase  in  passenger 
seating  capacity  to  a  total  greater  than 
that  for  which  the  airplane  has  been 
type  certificated  must  show  that  the 
airplane  concerned  meets  the 
requirements  of: 

(1)  Sections  25.72(d),  25.783(g), 
25.785(c),  25.803(c)(2)  through  (9), 
25.803(d)  and  (e),  25.807(a).  (c)  and  (d). 
25.809(0  and  (h),  25.811,  25.812,  25.813(a). 
(b)  and  (c),  25.815.  25.817.  25.853(a)  and 
(b).  25.855(a),  25.993(f),  and  25.1359(c)  in 
effect  on  October  24, 1967,  and 

(2)  Sections  25.803(b)—  and 
25.803(c)(1)  in  effect  on  April  23, 1969. 

(b)  Compliance  with  subsequent 
revisions  to  the  sections  specified  in 
paragraph  (a)  above  may  be  elected  in 
accordance  with  §  21.101(b)  of  this 
chapter. 

Explanation.  Section  25.2  was  adopted 
in  1967  to  require  compliance  with  then 
current  crashworthiness  requirements 
for  certain  aircraft  already  in  serx'ice.  If 
taken  literally,  9  25.2  precludes 
compliance  with  later  rules,  either 
voluntary  in  accordance  with 
S  21.101(a)(2)  or  mandatorily  due  to  a 
subsequent  date  of  application,  because 
of  an  editorial  error.  The  proposed 
revision  would  clarify  the  intent  of  this 
rule.  The  reference  to  an  application  for 
a  type  certificate  is  no  longer  pertinent, 
as  such  an  application  is  effective  for 
only  5  years,  and  more  than  15  years 
have  elapsed  since  the  date  8  25.2  was 
adopted.  This  unnecessary  reference 
would,  therefore,  be  delegated  for 
clarity. 

2.  By  amending  {  25.21  by  removing 
paragraph  (b)  and  marking  it  "reserved" 
and  revising  paragraph  (d)  to  read  as 
follows: 

1 25.21    Proof  of  compttanca. 

(b)  [Reserved] 

(d)  Parameters  critical  for  the  test 
being  conducted,  such  as  weight, 
loading  (center  of  gravity  and  inertia), 
airspeed,  power  and  wind,  must  be 
maintained  within  acceptable  tolerances 
of  the  critical  values  during  flight 
testing. 
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Explanatioo:  Section  25.21(a)(1) 
specifies  the  investigation  of  each 
probable  combination  of  weight  and 
center  of  gravity  if  compliance  caimot 
be  reasonably  determined  fixjm 
combinations  investigated.  Basing  flying 
qualities  on  rearward  center  of  gravity 
speeds  is  considered  unnecessary  as 
Airplane  Flight  Manual  reference  speeds 
are  based  on  the  more  conservative 
forward  center  of  gravity  stalling 
speeds.  Notwithstanding,  {  25.21(b) 
currrently  provides  that  the  flying 
qualities  may  be  based  on  the  forward 
center  of  gravity  stalling  speeds  only  if 
the  difference  between  the  forward  and 
rearward  stalling  speeds  is  less  than  2 
knots.  As  S  25.21(b)  unnecessarily 
requires  the  testing  of  airplanes  with  a 
difference  greater  than  2  knots  to  be 
based  on  the  rearward  center  of  gravity 
stalling  speeds,  it  would  be  removed. 
The  specific  tolerances  currenUy 
outlines  in  S  25.21(d)  would  be  removed, 
updated  to  reflect  current  practice,  and 
published  in  the  Engineering  Flight  Test 
Guide  for  Transport  Airplanes.  (This 
document  is  presently  published  as 
Order  No.  8110.8;  however,  it  will  be 
reissued  in  the  near  future  as  an 
advisory  circular.) 

3.  By  revising  {  25.29,  paragraph 
(a)(3)(iii),  to  read  as  follows: 

§  25.29    Empty  wraight  and  corresponding 
center  of  gravity. 

(a)  *  *  • 
(3)  •  •  • 

(iii)  Other  fluids  required  for  normal 
operation  of  airplane  systems,  except 
potable  water,  lavatory  precharge 
water,  and  fluids  intended  for  injection 
in  the  engine. 

•  *        *        •        • 

Explanation:  Section  25.29  currently 
specifies  "water  intended  for  injection 
in  the  engine";  however,  the  fluid  may 
be  other  than  water,  e.g..  a  water- 
alcohol  solution.  This  paragraph  has 
previously  been  interpreted  to  include 
all  fluids  intended  for  injection  in  the 
engines.  This  proposal,  which  reflects 
the  accepted  interpretation,  would 
ensure  uniformity  of  application. 

4.  Fy  revising  S  25.33,  paragraph  (c),  to 
read  as  follows: 

§  25.33    PropeHer  speed  and  pitch  limits. 

•  ♦        •        •        • 

(c)  The  means  used  to  limit  the  low 
pitch  position  of  the  propeller  blades 
must  be  set  so  that  the  engine  does  not 
exceed  103  percent  of  the  maximum 
allowable  engine  r.p.m.  or  99  percent  of 
an  approved  maximum  overspeed, 
whichever  is  greater,  with  — 

(1)  The  propeller  blades  at  the  low 
pitch  limit  and  governor  inoperative; 


(2)  The  airplane  stationary  under 
standard  atmospheric  conditions  with 
no  wind;  and 

(3)  The  engines  operating  at  the 
takeoff  manifold  pressure  limit  for 
reciprocating  engine  power  airplanes  or 
the  maximum  takeoff  torque  limit  for 
turbopropeller  engine  powered 
airplanes. 

Explanation:  Turbopropeller  engine 
torque  is  analogous  to  reciprocating 
engine  manifold  pressure  in  the  context 
of  propeller  pitch  settings.  This 
paragraph  has  been  interpreted  to  mean 
"torque"  for  turbopropeller  engines,  and 
the  proposed  revision  would  reflect 
accepted  practice  by  specifying 
manifold  pressure  or  torque  as 
applicable.  This  revision  would  also 
reflect  the  possibility  that  an  engine  may 
have  an  approved  maximum  overspeed 
limit  greater  than  103  percent  of  the 
maximum  engine  r.p.m.  allowed  for 
normal  operation.  The  term,  "standard 
atmospheric  conditions,"  has  been 
interpreted  to  include  no  wind  because 
a  forward  or  rearward  wind  component 
would  render  the  test  results 
meaningless.  The  term  "no  wind'  would, 
therefore,  be  added  for  clarification  and 
consistency  with  the  wording  of  the 
corresponding  section  in  Part  23  of  this 
Chapter. 

§25.111    [Amended] 

5.  By  amending  S  25.111.  paragraph 
(a)(1),  by  removing  the  regulatory 
reference  "5  25.101(c)"  and  inserting 
"§25.101(0"  in  its  place. 

Explanation:  This  change  would 
correct  an  editorial  error  that  was 
inadvertently  introduced  during  the 
recodification  of  §5  4T.111  and  4T.118  of 
Special  Civil  Air  Regulation  No.  SR- 
422B  into  §9  25.101  and  25.111. 
respectively  of  Part  25. 

6.  By  revising  §  25.121,  paragraph 
(b)(1),  to  read  as  follows: 

§  25.121    CNmb:  One-engine-inoperative. 

*        «        «        •        • 

(b)  *  •  • 

(1 )  The  critical  engine  inoperative  and 
the  remaining  engines  at  the  takeoff 
power  or  thrust  available  at  the  time  the 
landing  gear  is  fully  retracted,  as 
determined  under  9  25.111,  or  the  lesser 
power  or  thrust  if  a  reduction  of  power 
or  thrust  greater  than  0.5  percent  occurs 
prior  to  the  point  at  which  the  airplane 
reaches  a  height  of  400  feet  above  the 
takeoff  surface:  and 


Explanation:  Section  25.121(b)(1)  is  a 
recodification  of  9  4T.120(a)(l)  of 
Special  Civil  Air  Regulation  No.  SR- 
422B  and,  as  indicated  in  the  preamble 
to  SR-422B,  is  intended,  in  part,  to 


account  for  only  significant  power  or 
thrust  reductions,  e.g.,  exhausting  a  wet 
takeoff  power  or  thrust  rating,  and  not 
those  associated  with  normal  lapse  with 
altitude.  The  proposed  change  would 
clarify  the  intent  of  this  paragraph  in 
this  regard  and  reflect  actual 
certification  practice. 

S  25.125    [Amended] 

7.  By  amending  9  25.125,  paragraph 
(a)(2)  by  removing  the  words  "steady 
gliding"  and  inserting  the  word 
"stabilized"  in  their  place. 

Explanation:  As  presently  written. 
9  25.125(a)(2)  indicates  that  landings 
must  be  accomplished  by  approaching 
at  idle  power  or  thrust  a  procedure  that 
is  inappropriate  for  transport  category 
airplanes.  The  proposed  change  would 
clarify  this  section  and  reflect  accepted 
practice. 

8.  By  amending  9  25.148,  by  revising 
paragraph  (a)  introductory  text  and  by 
removing  and  reserving  paragraph  (b)(2) 
to  read  as  follows: 

9  25.147    Directional  and  lateral  controL 

(a)  Directional  control:  general.  It 
must  be  possible,  with  the  wings  level, 
to  yaw  into  the  inoperative  engine  and 
to  safely  make  a  reasonably  sudden 
change  in  heading  of  up  to  15  degrees  in 
the  direction  of  the  critical  inoperative 
engine.  This  must  be  shown  at  1.4V,i  for 
heading  changes  up  to  15  degrees 
(except  that  the  heading  change  at 
which  the  rudder  pedal  force  is  150 
pounds  need  not  be  exceeded),  and 
with — 

«        •        •        •        • 

(b)  *  *  * 

(2)  [Reserved] 
«        •        •        •        • 

Explanation:  As  presentiy  worded, 
9  25.147(a)  specifies  that  it  must  be 
possible  to  make  reasonably  sudden 
changes  in  heading  of  up  to  15  degrees 
in  either  direction  with  the  critical 
engine  inoperative  and  the  wings 
"approximately  level."  Many 
certificated  transport  category  airplanes 
are  not  in  literal  compliance  with  this 
section  in  that  they  cannot  be  yawed 
more  than  a  few  degrees  toward  the 
operative  engine(s)  with  the  wings 
"approximately  level."  Such  airplanes 
do,  however,  comply  with  the  intent  of 
9  25.147(a),  which  is  to  ensure  that  there 
are  no  unsafe  characteristics  if  a  sudden 
change  in  heading  is  made  with 
asymmetric  power  or  thrust  and  that 
some  directional  control  towa^J  the 
operative  engine  remains.  As  proposed, 
the  wording  of  9  25.147(a)  would  reflect 
the  intent  of  the  rule  more  accurately 
and  conform  to  actual  type  certification 
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practice.  Ehie  to  the  editorial  structure  of 
§  25.147.  paragraph  (a)(3)  currently 
speciHes  that  directional  control  must  be 
demonstrated  at  the  most  unfavorable 
center  of  gravity  position  for  all 
airplanes  except  those  with  four  or  more 
engines.  Paragraph  (b)(2)  currently 
specifies  that  such  airplanes  must  be 
tested  with  the  center  of  gravity  in  the 
most  forward  position,  although  it  is 
actual  certification  practice  to  test  all 
airplanes,  including  those  with  four  or 
more  engines,  at  the  most  unfavorable 
center  of  gravity  position.  Paragraph 
(b)(2)  would,  therefore,  be  deleted  to 
eliminate  this  inconsistency  and  refect 
actual  certification  practice. 

9.  By  amending  {  25.149  by  revising 
paragraph  (b),  and  the  introductory  texts 
of  paragraphs  (e),  (f).  and  (g)  to  read  as 
follows: 

§  2S>  i49    MMnmni  oofitroi  speed. 

•        •        •        •        • 

(b)  Vhc  is  the  calibrated  airspeed  at 
which,  when  the  critical  engine  is 
suddenly  made  inoperative,  it  is 
possible  to  maintain  control  of  the 
airplane  with  that  engine  still 
inoperative  and  maintain  straight  flight 
with  an  angle  of  bank  of  not  more  than  5 
degrees. 

(e)  Vmcc  the  minimiun  control  speed 
on  the  ground,  is  the  calibrated  airspeed 
during  the  takeoff  run  at  which,  when 
the  critical  engine  is  suddenly  made 
inoperative,  it  is  possible  to  maintain 
control  of  the  airplane  on  the  critical 
runway  surface  using  the  rudder  control, 
as  limited  by  150  pounds  of  force,  and 
the  lateral  control  to  the  extent  of 
keeping  the  wings  level  to  enable  the 
takeo^  to  be  safely  continued  using 
normal  piloting  skill.  In  the 
determination  of  V^cg.  assuming  that 
the  path  of  the  airplane  accelerating 
with  all  engines  operating  is  along  the 
centerline  of  the  runway,  its  path  from 
the  point  at  which  the  critical  engine  is 
made  inoperative  to  the  point  at  which 
recovery  to  a  direction  parallel  to  the 
centerline  is  completed  may  not  deviate 
more  than  30  feet  laterally  from  the 
centerline  at  cmy  point.  Vmcc  must  be 
established  with — 


(f)  Vmcu  the  minimum  control  si>eed 
dtiring  landing  approach  with  all  engines 
operating,  is  the  calibrated  airspeed  at 
which,  when  the  critical  engine  is 
suddenly  made  inoperative,  it  is 
possible  to  maintain  control  of  the 
airplane  with  the  engine  still  inoperative 
and  maintain  straight  flight  with  an 
angle  of  bank  of  not  more  than  5 


degrees.  Vmcl.  must  be  established 
with — 

***** 

(g)  For  airplanes  with  three  or  more 
engines.  Vmcli.  the  minimum  control 
speed  during  landing  approach  with  one 
critical  engine  inoperative,  is  the 
calibrated  airspeed  at  which,  when  a 
second  critical  engine  is  suddenly  made 
inoperative,  it  is  possible  to  maintain 
control  of  the  airplane  with  both  engines 
still  inoperative  and  maintain  straight 
flight  with  an  angle  of  bank  of  not  more 
than  5  degrees.  Vhcl^.  must  be 
established  with — 
***** 

Explanation:  The  term  "sideslip  would 
be  used  in  paragraphs  (b).  (f).  and  (g)  in 
lieu  of  "yaw"  to  conform  to  current 
terminology.  Paragraph  (e)  would  be 
revised  to  clarify  the  extent  to  which 
lateral  control  may  be  used  in 
controlling  the  heading  during  the  test. 
The  reference  to  nosewheel  steering  has 
been  removed  to  allow  credit  for 
nosewheel  steering  if  testing  is 
conducted  on  critical  runway  surfaces. 
The  word  "recover"  would  be  removed 
because  it  incorrectly  implies  that  the 
airplane  would  be  allowed  to  go  out  of 
control  before  corrective  action  is  taken. 

10.  By  revising  S  25.177  to  read  as 
follows: 

§25.177    Static  dlr«ctlonal  WMf  lateral 
statXHty. 

(aHb)  [Reserved) 

(c)  In  straight,  steady  sideslips,  the 
aileron  and  rudder  control  movements 
and  forces  must  provide  positive 
stability  and  be  substantially 
proportional  to  the  angle  of  sideslip  in  a 
stable  sense;  and  the  factor  of 
proportionality  must  lie  between  limits 
found  necessary  for  safe  operation 
throughout  the  range  of  sideslip  angles 
appropriate  to  the  operation  of  the 
airplane.  At  greater  angles,  up  to  the 
angle  at  which  full  rudder  control  is 
used  or  a  rudder  force  of  180  pounds  is 
obtained,  the  rudder  pedal  forces  may 
not  reverse;  and  increased  rudder 
deflection  must  produce  increased 
angles  of  sideslip.  Compliance  with  this 
paragraph  must  be  demonstrated  for  all 
landing  gear  and  flap  positions  and 
symmetrical  power  conditions  at  speeds 
from  1.2  Ve  to  V^.  W^e.  or  Vk/M^.  as 
appropriate. 

(d)  The  rudder  gradients  must  meet 
the  requirements  of  paragraph  (c)  at 
speeds  between  V,c/Mpc  and  V^o/Mmo 
except  that  the  dihedral  effect  (aileron 
deflection  opposite  the  corresponding 
rudder  input)  may  be  negative  provided 
the  divergence  is  gradual,  easily 
recognized,  and  easily  controlled  by  the 
pilot. 


Explanation:  It  is  not  considered 
necessary  to  define  directional  and 
lateral  stability  parameters  as  separate 
entities  to  determine  that  an  airplane 
has  satisfactory  directional-lateral 
stability.  By  evaluating  the  force  and 
deflection  of  the  ailerons  and  rudder, 
and  the  bank  and  yaw  angles  required 
to  maintain  steady  heading  sideslips,  the 
lateral-directional  characteristics  of  an 
airplane  may  be  determined.  Section 
25.177  would,  therefore,  be  revised 
accordingly  to  eliminate  the  present 
requirement  for  unnecessary  testing. 

S2S.1S1    [Amended] 

11.  By  amending  S  25.181.  paragraphs 
(a)  and  (b).  by  removing  the  words 
"stalling  speed"  and  inserting  "1.2  Vg"  in 
their  place. 

Explanation:  This  change  would 
eliminate  unnecessary  testing  between 
stalling  speed  and  1.2  stalling  speed. 
(Flying  qualities  in  this  range  are 
covered  by  §S  25.143  and  25.203)     • 

S  25.205    (Removed) 

12.  By  removing  S  25.205 

Explanation:  Current  (  25.205  requires 
demonstration  of  stall  recovery  from  a 
pilot  induced  sideslip  with  the  airplane 
in  a  cruise  configuration  with 
asymmetric  thrust  and  resultant  large 
control  deflections.  This  has  been  found 
to  be  an  unrealistic  test  that  does  not 
contribute  to  the  safe  operation  of  the 
airplane  because  the  unusual 
configuration  tested  would  seldom,  if 
ever,  be  achieved  in  service.  Section 
25.205  would,  therefore,  be  deleted  as 
impractical  and  unnecessary. 

13.  By  revising  S  25.251.  paragraph  (e). 
to  read  as  follows: 

9  25.251    VIlMation  and  iHrtfetlng. 

***** 

(e)  For  an  airplane  with  Mo  greater 
than  .6  or  with  a  maximum  operating 
altitude  greater  than  25,000  feet,  the 
positive  maneuvering  load  factors  at 
which  the  onset  of  perceptible  buffeting 
occurs  must  be  determined  with  the 
airplane  in  the  cruise  configuration  for 
the  ranges  of  airspeed  or  Mach  number, 
weight,  and  altitude  for  which  the 
airplane  is  to  be  certificated.  The 
envelopes  of  load  factor,  speed,  altitude, 
and  weight  must  provide  a  sufficient 
range  of  speeds  and  load  factors  for 
normal  operations.  Probable  inadvertent 
excursions  beyond  the  boundaries  of  the 
buffet  onset  envelopes  may  not  result  in 
unsafe  conditions. 

Explanation:  Section  25.251(e) 
currently  requires  determination  of  the 
positive  maneuvering  load  factors  at 
which  the  onset  of  perceptible  buffet 
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occurs  under  various  specified 
conditions.  The  testing  required  for 
compliance  with  this  paragraph  is  not 
justified  for  slower  airplanes  operating 
at  lower  altitudes  as  they  have  not  been 
found  critical  in  this  regard.  The 
applicability  of  this  paragraph  would, 
therefore,  be  limited  to  airplanes  with 
Md  greater  than  .6  and  to  those  with  a 
maximum  operating  altitude  greater 
than  25.000  feet. 

14.  By  revising  {  25.253,  paragraph 
(a)(3).  to  read  as  follows: 

§  25.253    High-speed  ctiaracteristics. 

(a)  *  *  * 

(3)  There  must  be  no  reversal  of  the 
response  of  the  airplane  to  control  input 
by  the  pilot  about  any  axis  at  any  speed 
up  to  Vdf/Mdf.  Any  reversal  of  elevator 
control  force  gradient  or  tendency  of  the 
airplane  to  pitch,  roll,  or  yaw  must  be 
mild  and  readily  controllable,  using 
normal  piloting  techniques. 
***** 

Explanation:  Section  25.253(a)(3) 
would  be  revised  to  clarify  the  intent  of 
the  term  "control  reversal"  currently 
used  in  that  section. 

$25,307    [Amended] 

15.  By  amending  S  25.307  by  removing 
paragraphs  (b)  and  (c)  and  marking 
them  [Reserved]. 

Explanation:  Sections  25.307  (b)  and 
(c)  currently  serve  only  to  reference 
§9  25.571,  25.573  and  25.601.  Section 
25.573  no  longer  exists,  and  it  is 
considered  redundant  to  specify 
compliance  with  §§  25.571  and  25.601. 
This  proposed  revision  to  fi  25.307 
would,  therefore,  remove  the  contents  of 
paragraphs  (b)  and  (c)  in  the  interest  of 
simplicity. 

§25.331    [Amended]' 

16.  By  amending  S  25.331,  paragraph 
(c)(2)(i),  by  removing  the  expression  "A 
to  D"  following  the  word  "Points"  and 
inserting  the  expression  "Ai  to  Di"  in  its 
place  and.  paragraph  (c](2)(ii),  by 
removing  the  expression  "A  to  D" 
following  the  word  "Points"  and 
inserting  the  expression  "As  to  Di"  in  its 
place. 

Explanation:  Subscripts  that  were 
inadvertently  omitted  in  a  prior 
amendment  would  be  replaced. 

§  25.341    [Amended] 

17.  By  amending  {  25.341,  paragraph 
(b)(l].  by  moving  the  closing  parenthesis 
following  the  expression  "1-cos"  in  the 
formula  to  the  end  of  the  formula  and, 
by  redesignating  paragraph  (b)(3)  as 
paragraph  (c),  and  by  removing  the 
letter  "p"  from  each  place  it  appears  as 


a  mathematical  symbol  and  inserting  the 
lower  case  Greek  letter  rho  in  its  place. 

Explanation:  This  change  would 
correct  existing  editorial  errors  by 
moving  a  parenthesis  in  t  25.341(b)(1)  to 
the  correct  location  and  substituting  the 
lower  case  Greek  letter  rho  for  the  letter 
"p."  Note  that  paragraph  (c)  has  been 
misidentified  as  subparagraph  (b)(3)  in 
some  printings  of  Part  25. 

18.  By  revising  §  25.345,  paragraph 
(c)(1),  to  read  as  follows: 

§25.345    High  Hft  devlcM. 

***** 

(c)  •  *  • 

(1)  Maneuvering  to  a  positive  limit 
load  factor  as  prescribed  in  S  25.337(b); 
and 


Explanation:  This  proposal  is  related 
to  a  change  made  previously  to  §  25.337. 
Prior  to  Amendment  25-23.  9  25.337 
specified  a  positive  limit  maneuvering 
load  factor  "not  less  than  2.5."  Similarly, 
9  25.345(c)  specified  a  positive  limit 
maneuvering  load  factor  of  2.5  for  high 
lift  devices  used  in  enroute  conditions. 
Section  25.337  was  changed  by 
Amendment  25-23  to  specify  die  greater 
of  2.5  or  the  value  derived  from  the 
formula 


2.1 -H 


24.000 
W -(-10.000 


As  "W"  was  the  maximum  design 
weight,  this  change  meant  that  airplanes 
of  less  than  50,000  pounds  had  to  be 
designed  to  positive  limit  maneuvering 
load  factors  greater  than  2.5.  The 
corresponding  change  to  9  25.345(c)  was 
inadvertently  omitted  at  that  time.  This 
proposal  would  eliminate  the  conflict 
that  now  exists  for  airplanes  of  less  than 
50.000  pounds. 

19.  By  amending  9  25.361  by  revising 
paragraph  (a)  introductory  text,  (a)(2) 
and  paragraph  (c)  introductory  text  to 
read  as  follows: 

§  25.361    Engine  torque. 

(a)  Each  engine  mount  and  its 
supporting  structure  must  be  designed 

for  the  effects  of — 

***** 

(2)  A  limit  torque  corresponding  to  the 
maximum  continuous  power  and 
propeller  speed,  acting  simultaneously 
with  the  limit  loads  from  flight  condition 
A  of  9  25.333(b);  and 
***** 

(c)  The  limit  engine  torque  to  be 
considered  imder  paragraph  (a)  of  this 
section  must  be  obtained  by  multiplying 
mean  torque  for  the  specified  power  and 
speed  by  a  factor  of — 


Ejqilanation:  This  revision  would 
correct  an  editorial  error  that  was 
introduced  during  the  recodification  of 
9  4b.216  of  the  Civil  Air  Regulations  into 
9  25.361  of  the  FAR.  Section  4b.216 
required,  in  part  design  of  the  engine 
mount  and  supporting  structure  to 
withstand  the  effects  of  limit  engine 
torque  corresponding  to  maximum 
continuous  power  and  speed  combined 
with  specified  limit  flight  loads  and  the 
effects  of  limit  engine  torque 
corresponding  to  takeoff  power  and 
speed  combined  with  75%  of  the 
specified  limit  flight  loads.  Section 
4b.216  further  defined  limit  torque  as  the 
mean  torque  multiplied  by  a  factor 
appropriate  for  the  type  of  engine  used. 
This  factor,  which  was  used  to  account 
for  peak  excursions  above  the  mean 
torque,  was  applicable  to  the  torque 
corresponding  to  maximum  continuous 
power  and  speed  and  that 
corresponding  to  takeoff  power  and 
speed.  Although  the  recodification 
program  was  not  intended  to  introduce 
any  substantive  change,  the  wording  of 
9  25.361  inadvertently  limited  the 
apphcability  of  this  factor  to  the  torque 
corresponding  to  maximum  continuous 
speed.  This  inadvertence,  which  has 
been  perpetuated  by  subsequent 
revisions  to  9  25.361.  left  the  limit  torque 
corresponding  to  takeoff  power  and 
speed  unde^ned.  In  the  absence  of  such 
definition,  it  would  be  necessary  for  an 
applicant  to  conduct  additional  testing 
to  determine  the  limit  torque 
corresponding  to  takeoff  power  and 
speed  for  the  specific  engine  involved. 
The  proposed  change  to  §  26.361  would 
correct  this  error  and  reflect  actual 
certification  practice. 

§25.365    [Amended] 

20.  By  amending  the  introductory 
sentence  of  9  25.365  by  removing  the 


words  "for  occupants 


Explanation:  Pressurization  loads 
apply  to  the  entire  pressure  vessel.  As 
presently  worded,  9  25.365  could  be 
construed  to  apply  only  to  those 
compartments  to  be  occupied  by 
passengers  and  crewmembers  and  not 
to  other  pressurized  compartments,  such 
as  baggage,  etc.  This  proposal,  which 
reflects  accepted  practice,  would  clarify 
the  intent  of  9  25.365. 

21.  By  revising  9  25.373,  paragraph  (a), 
to  read  as  follows: 

§  25.373    Speed  control  devices. 

***** 

(a)  The  airplane  must  be  designed  for 
the  symmetrical  maneuvers  and  gusts 
prescribed  in  §9  25.333,  25.337  and 
25.341,  and  the  yawing  maneuvers  and 
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laterial  gusts  in  9  25.351.  at  each  setting 
and  the  maximum  speed  associated  with 
that  setting:  and 

Fvplanatkw  This  proposal  would 
clarify  9  25.373  (a)  to  ensure  design  at 
each  setting  and  the  maximum  speed 
associated  with  that  setting. 

22.  By  amending  9  25.395  revising 
paragraph  (b]  and  adding  a  new 
paragraph  (cj  to  read  as  follows: 

§  2S.3W    Control  ayalafn. 

.  (b)  The  system  limit  loads,  except  the 
loads  resulting  from  ground  gusts,  need 
not  exceed  the  loads  that  can  be 
produced  by  the  pilot  (or  pilots)  and  by 
automatic  or  power  devices  operating 
the  controls. 

(c)  The  loads  must  not  be  less  than 
those  resulting  from  application  of  the 
minimum  forces  prescribed  in 
S  25.397(c). 

Explanation:  This  proposal  would 
clarify  9  25.395  by  removing  the 
reference  to  a  "rugged  system"  and 
substituting  therefor  a  reference  to  the 
values  specified  in  9  25.397(c).  These 
values  have  previously  been  determined 
to  be  the  minimum  necessary  to  ensure 
a  "rugged  system." 

9  2S.W7    lAmandedl 

23.  By  amending  Footnote  3  to  9  25.397 
by  removing  the  word  "most"  and 
inserting  the  words  "must  be"  in  its 
place. 

Explanation:  This  would  be  a 
clarifying  change  to  correct  an  editorial 
error. 

24.  By  revising  9  25.415.  paragraph 
(a)(2),  to  read  as  follows: 

92S.41S    Ground  gust  concNtiona. 

(a)*  •  • 

(2)  The  control  system  stops  nearest 
the  surfaces,  the  control  system  locks, 
and  the  parts  of  the  systems  (if  any) 
between  these  stops  and  locks  and  the 
control  surface  horns,  must  be  designed 
for  limit  hinge  moments  H  obtained  from 
the  formula, 

H=Kc:rt. 

where — 

H= limit  hinge  moment  (ft.  lbs.); 

c=mean  chord  of  the  control  surface  aft  of 
the  hinge  line  (ft.): 

S^^area  of  the  control  surface  aft  of  the 
hinge  line  [sq.  ft.); 

q  =  dynamic  pressure  (p.s.f.)  based  on  a 
design  ipeed  not  less  than  14.6(W/ 
S)M  +  14.6  (f.p.s.).  except  that  the  design 
speed  need  not  exceed  88  f  p.s.  (W/S  is 
wing  loading  based  on  maximum 
airplane  weight  and  wing  area):  and 


K  =  limit  hinge  moment  factor  for  ground 
gusts  derived  in  paragraph  (b)  of  this 
section. 


Explanation:  The  symbol  "W/S"  is  not 
defined  in  9  25.415,  and  the  use  of  the 
symbol  "S"  in  another  context  in  the 
same  rule  has  led  to  much  confusion. 
This  proposal  would  preclude  further 
confusion  by  reidentifying  the  control 
surface  area  aft  of  the  hinge  line  as  "S," 
and  by  adding  the  parenthetical 
definition  of  "W/S." 

925.45S    [Anwndad] 

25.  By  amending  9  25.459  by  inserting 
the  word  "slats,"  after  the  word  "slots." 
before  the  words  "and  spoilers." 

Explanation:  Although  slats  are  not 
specifically  mentioned.  9  25.459  is 
presently  applicable  to  slats  because 
they  are  "special  devices  using 
aerodynamic  surfaces."  This  proposal 
would  provide  clarification  by  ensuring 
that  slats  are  not  overlooked  in 
determining  compliance  with  this 
section. 

§25.563    [Ramoved) 
28.  By  removing  9  25.563. 

Explanation:  Section  25.563  merely 
cross  references  §  25.801(e).  As  the  cross 
reference  is  unnecessary,  9  25.563  would 
be  deleted  for  simplicity. 

27.  By  amending  9  25.571  by  revising 
the  heading  of  paragraph  (b)  and  by 
revising  paragraphs  (b)(2).  (e)(1),  and 
(e)(2)  to  read  as  follows: 

9  25.571    Damaga-totaranc*  and  fatigua 
evaluation  of  atructura. 

•  •        •        •        • 

(b)  Damage-tolerance  evaluation. 

•  •  * 

(2)  The  limit  gust  condition  specified 
in  99  25.305(d),  25.341  and  25.351(b]  at 
the  specified  speed  up  to  Vc.  and  in 
9  25.345. 

***** 

(e)  *  *  * 

(1)  Impact  with  a  4-pound  bird  at  Vc 
at  sea  level; 

(2)  Uncontained  fan  blade  impact; 

•  *        *        *        • 

Explanation:  The  parenthetical 
expression  "fail-safe"  would  be  deleted 
from  the  heading  of  9  25.571(b]  as  fail- 
safe is  not  synonymous  with  damage- 
tolerance.  Section  25.571(b)(2)  would  be 
revised  to  clarify  that  the  condition  of 
9  25.305(c)  applies  to  all  fiight  and 
ground  loading  conditions  where 
structural  response  to  any  rate  of  load 
application  might  produce  transient 
stresses  appreciably  higher  than  those 
corresponding  to  static  loads.  It  has 
been  the  practice  to  substantiate 
structures  to  the  discrete  gust 


requirements  for  both  health  structure 
and  for  structure  in  the  fail-safe  mode 
considering  both  static  and  dynamic 
loads.  With  the  advent  of  continuous 
turbulence  loads  (PSD),  required  by 
9  25.305(d).  analysis  of  dynamic 
response  to  discrete  gust  loads  required 
by  9  25.305(c)  was  discontinued  based 
on  the  assumption  ihat  PSD  loads 
account  for  the  dynamic  response  to 
rate  of  load  application  required  by 
9  25.305(c).  Since  the  PSD  analysis  is 
accepted  as  showing  compliance  with 
the  discrete  gust  dynamic  analysis,  the 
PSD  loads  must  be  accounted  for  in  the 
fail-safe  analysis.  This  revision  to 
9  25.571(b)(2)  would  reflect  accepted 
industry  practice  of  substituting  the 
continuous  turbulence  requirements  for 
the  dynamic  discrete  gust  requirements. 
Section  25.571(e)(1)  would  be  changed  to 
specify  impact  with  a  4-pound  bird  at 
'Vc  at  sea  level"  in  lieu  of  "likely 
operational  speeds  up  to  8,000  feet"  for 
consistency  with  the  bird  strike 
requirements  of  related  99  25.631  and 
25.775  and  to  eliminate  confusion 
concerning  the  applicability  of  9  91.70(a) 
of  this  Chapter.  Section  91.70(a)  limits 
the  operational  speed  to  250  iCIAS  at 
altitudes  below  10.000  feet  MSL; 
however,  9  91.70(a)  applies  only  to 
operation  within  the  continental  U.S. 
Thus  "likely  operational  speeds"  at  low 
altitudes  include  any  speed  up  to  Vc,  not 
just  to  250  KIAS.  As  presently  worded. 
9  25.571(e)(2).  which  was  introduced 
with  Amendment  25-42  effective 
December  1, 1978,  specifies  that  the 
structure  must  withstand  the  effect  of  a 
propeller  blade  impact  The  worst 
possible  trajectory  must  be  considered, 
and  no  consideration  may  be  given  to 
improbability  of  blade  failure.  Service 
experience  has  shown  that  compliance 
with  9  25.571(e)(2)  would  be  impossible 
for  any  economically  viable  propeller 
driven  airplane,  and  five  exemptions 
from  compliance  have  been  granted  to 
date.  Due  to  the  recent  adoption  of 
9  25.571(e)(2)  and  the  exemptions 
granted,  compliance  with  this  section 
has  never  been  demonstrated  for  any 
airplane.  The  reference  to  propeller 
blades  presently  contained  in 
9  25.571(e)(2]  would,  therefore,  be 
deleted  and  replaced  by  proposed 
9  25.90S(d).  (See  proposal  No.  81.) 
Section  25.905(d).  which  would  specify 
that  "Design  precautions  must  be  taken 
to  minimize  the  hazards  to  the  airplane 
.  .  .,"  would  be  more  realistic  and 
consistent  with  the  philosophy  of 
9  25.903(d)(1)  pertaining  to  engine  rotor 
failures.  This  change  would  also 
specifically  state  that  damage  to  vital 
systems  and  hazards  due  to  extreme 
unbalance  must  also  be  considered. 


Federal  Register  /  Vol.  49.  No,  233  /  Monday.  December  3.  1984  /  Proposed  Rules 47385 


Previously,  vital  systems  and  hazards 
were  addressed  only  in  general  terms  in 
99  25.671  and  25.1309. 

28.  By  amending  9  25.613  by  revising 
paragraphs  (b)  and  (e)  to  read  as 
follows: 

9  25.613    Material  atrangth  propcrtlM  and 
d*8ign  valuaa. 

***** 

(b)  Design  values  must  be  chosen  to 
minimize  the  probability  of  structural 
failure  due  to  material  variability. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  compliance  with  this 
paragraph  must  be  shown  by  selecting 
design  values  which  assure  material 
strength  with  the  following  probabilify: 

(1)  Where  applied  loads  are 
eventually  distributed  through  a  single 
member  within  an  assembly,  the  failure 
of  which  would  result  in  loss  of 
structural  integrity  of  the  component,  99 
percent  probabilify  with  95  percent 
confidence.  (2)  For  redundant  structure, 
in  which  the  failure  of  individual 
elements  would  result  in  applied  loads 
being  safely  distributed  to  other  load 
carrying  members.  90  percent 
probabilify  with  95  percent  confidence. 

(e)  Greater  design  values  may  be  used 
if  a  "premium  selection"  of  the  material 
is  made  in  which  a  specimen  of  each 
individual  item  is  tested  before  use  to 
determine  that  the  actual  strength 
properties  of  that  particular  item  will 
equal  or  exceed  those  used  in  design. 

Explanation:  The  probability  bases 
contained  in  MIL-HDBK-5  for 
establishing  allowables  are  currently 
incorporated  by  reference  in  99  25.613 
and  26.615.  Section  25.613  would  be 
changed  to  state  these  bases  directly. 
This  change  would  make  9  25.615 
redundant  except  for  the  requirement  of 
9  25.615(b)  which  is  being  transferred  to 
9  25.613  for  clarity.  The  references  to 
MIL-HDBK-5.  -17  and  -23.  and  ANC-18 
would  no  longer  be  necessary  or 
appropriate  and  would  be  deleted 
accordingly. 

9  2S.615    [Ramovad] 

29.  By  removing  9  25.615. 
Explaaatkm:  See  proposal  No.  28. 

30.  By  revising  9  25.625.  paragraph  (d). 
to  read  as  follows: 

9  25.62S    Fitting  factors. 

(d)  For  each  seat,  berth,  safefy  belt, 
and  harness,  the  fitting  factors  specified 
in  9  25.785(f)(3)  apply. 

Explanation:  See  proposal  No.  45. 


31.  By  amending  9  25.629  by  revising 
paragraphs  (b)(1)  and  (d)(l)(ii)  to  read 
as  follows: 

9  25.629    Flutter,  daformatlon,  and  fall  aafa 


(b)*  *  • 

(1)  The  airplane  must  be  designed  to 
be  free  from  flutter  and  divergence 
(unstable  structural  distortion  due  to 
aerodynamic  loading)  for  all 
combinations  of  altitude  and  speed 
encompassed  by  the  Vq/Md  verstis 
altitude  envelope  enlarged  at  all  points 
by  an  increase  of  20  percent  in 
equivalent  airspeed  at  both  constant 
Mach  number  and  constant  altitude, 
except  that  Mach  numbers  greater  than 
1.0  need  not  be  included  when  Md  is  less 
than  1.0  at  all  design  altitudes  and  the 
following  is  established — 

***** 

(d)  *  *  * 

(1)  *  *  * 

(ii)  Any  other  combination  of  failures, 
malfunctions,  or  adverse  conditions  not 
shown  to  be  extremely  improbable. 

Explanation:  Section  25.629,  as 
written,  could  be  interpreted  to  require 
flutter  clearance  above  Mach  1.0 
without  accounting  for  Mach  effects, 
such  as  compressibility.  This  revision 
would  replace  the  standard  speed 
margin  with  a  damping  margin 
determined  by  9  25.629(b)(1)  (i)  and  (ii). 
When  the  damping  margin  is 
established,  no  flutter  clearance  would 
be  required  above  Mach  1.0  if  Md  is  less 
than  1.0.  Section  25.629(d)(l)(ii)  would 
be  amended  to  correct  an  editorial  error 
by  adding  the  words  "malfunctions,  or 
adverse  conditions."  which  were 
inadvertenUy  removed  with  Amendment 
25-40, 

925.673    [Removed] 

32.  By  removing  9  25.673. 

Explanation:  Due  to  the  present  scope 
of  9925.671  and  25.1309,  9  25.673  is 
redundant  and  would  be  removed  to 
preclude  possible  confusion. 

33.  By  revising  9  25.603  to  read  as 
follows: 

92S.6n    Joints. 

Control  system  joints  (in  push-pull 
systems)  that  are  subject  to  angular 
motion,  except  those  in  ball  and  roller 
bearing  systems,  must  have  a  special 
factor  of  safefy  of  not  less  than  3.33  with 
respect  to  the  ultimate  bearing  strength 
of  the  softest  material  used  as  a  bearing. 
This  factor  may  be  reduced  to  2.0  for 
joints  in  cable  control  systems.  For  ball 
or  roller  bearings,  the  approved  ratings 
may  not  be  exceeded. 


Explanation:  The  reference  to  MIL- 
HDBK-5  would  be  removed  as  that 
dociunent  does  not  contain  approved 
ratings  for  bearings. 

9  2S.697    [Amended] 

34.  By  amending  9  25.697,  paragraph 
(a),  by  removing  the  reference  "9  25.47," 
and  inserting  the  reference  "9  2S.101(d)" 
in  its  place. 

Explanation:  This  would  be  a 
conforming  change  to  reflect  the  prior 
transfer  of  certain  requirements  from 
9  25.47  to  9  25.101(d)  by  Amendment  25- 
38. 

35.  By  revising  9  25.701  to  read  as 
follows: 

§25.701    Flap*  and  slata. 

(a)  Unless  the  airplane  has  safe  flight 
characteristics  with  the  flaps  or  slats 
retracted  on  one  side  and  extended  on 
the  other,  the  motion  of  flaps  or  slats  on 
opposite  sides  of  the  plane  of  symmetry 
must  be  synchronixed  by  a  mechanical 
interconnection  or  approved  equivalent 
means. 

(b)  If  a  wring  flap  or  slat 
interconnection  is  used,  it  must  be 
designed  to  account  for  the  applicable 
unsymmetricai  loads,  including  those 
resulting  from  flight  with  the  engines  on 
one  side  of  the  plane  of  symmetry 
inoperative  and  the  remaining  engines  at 
takeoff  power. 

(c)  For  airplanes  with  flaps  or  slats 
that  are  not  subjected  to  slipstream 
conditions,  the  structure  must  be 
designed  for  the  loads  imposed  when 
the  wing  flaps  or  slats  on  one  side  are 
carrying  the  most  severe  load  occurring 
in  the  prescribed  symmetrical  conditions 
and  those  on  the  other  side  are  carrying 
not  more  than  80  percent  of  that  load. 

(d)  The  interconnection  must  be 
designed  for  the  loads  resulting  when 
the  surfaces  on  one  side  of  the  plane  of 
symmetry  are  jammed  and  immovable 
while  the  surfaces  on  the  other  side  are 
free  to  move  and  the  full  power  of  the 
surface  actuating  system  is  applied. 

Explanation:  The  consequences  of 
asymmetrical  slat  retraction  can  be  the 
same  as  those  of  asymmetrical  flap 
retraction.  This  revision  would  ensure 
that  asymmetrical  slat  retraction  is  not 
overlooked. 


§25.723    [Amended] 

36.  By  amending  9  25.723.  paragraph 
(a),  by  removing  the  word  "identical" 
and  inserting  "similar"  in  its  place. 

Explanation:  Traditionally,  energy 
absorption  tests  were  conducted  to 
substantiate  landing  gear  systems  for 
increases  in  maximum  takeoff  and 
landing  weight.  With  the  development  of 
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improved  analytical  methods,  analyses 
were  accepted  for  such  increases  under 
the  equivalent  level  of  safety  provisions 
of  §  21.21(b)  of  this  chapter.  Section 
25.723  was  subsequently  amended  to 
permit  the  use  of  an  analysis  in  lieu  of  a 
test  provided  the  analysis  was  based  on 
tests  conducted  on  a  landing  gear 
system  %vith  identical  energy  absorption 
characteristics.  This  change  failed, 
however,  to  provide  the  rebef  intended 
because  weight  increases  invariably 
necessitate  minor  design  changes,  such 
as  changes  in  metering  characteristics  of 
tire  ratings.  These  changes,  in  turn, 
result  in  slightly  altered  energy 
absorption  characteristics.  As  analytical' 
methods  can  account  for  such  changes 
as  well  as  weight  increases,  S  25.723 
would  be  further  amended  to  specify 
"similar"  in  lieu  of  "identical"  energy 
absorption  characteristics.  The 
proposed  change  would  provide  more 
latitude  in  accepting  analyses  and 
would  be  consistent  with  the  previous 
acceptance  of  analyses  under  the 
equivalent  level  of  safety  provisions  of 
S  21.21(b). 


combination  of  airplane  weight  (up  to 
maximum  ramp  weight)  and  center  of 
gravity  position,  when  multiplied  by  a 
factor  of  1.07;  and 


52S.731    U 

37.  By  amending  $  25.731,  paragraph 
(b)(1).  by  removing  the  word  "takeoff" 
and  inserting  the  word  "maximum"  in 
its  place. 

Exfrianaticn:  Section  25.25  was 
amended  to  provide  for  weights  that  are 
in  excess  of  takeoff  weight,  such  as 
ramp  weights,  provided  compliance  with 
the  applicable  structural  requirements. 
including  wheel  strength,  is 
demonstrated  at  the  higher  weights. 
Section  25.731  would  be  revised  to 
implement  this  relaxatory  change  to 
S  25.25. 

38.  By  amending  S  25.733  by  revising 
paragraphs  (a)(1).  (c),  and  (c)(1)  to  read 
as  follows: 

§2S.733    TlrM. 

(a)  *  *  * 

(1)  The  loads  on  the  main  wheel  tire, 
corresponding  to  the  most  critical 
combination  of  airplane  weight  (up  to 
maximum  ramp  weight)  and  center  of 
gravity  position,  and 
***** 

(c)  When  a  landing  gear  axle  is  fitted 
with  more  than  one  wheel  and  tire 
assembly,  such  as  dual  or  dual-tandem, 
each  wheel  must  be  fitted  with  a 
suitable  tire  of  proper  fit  with  a  speed 
rating  approved  by  the  Administrator 
that  is  not  exceeded  under  critical 
conditions,  and  with  a  load  rating 
approved  by  the  Administrator  that  is 
not  exceeded  by — 

(1)  The  loads  on  each  main  wheel  tire, 
corresponding  to  the  most  critical 


Explanation:  The  effects  of  inertia  on 
tire  loading  are  momentary  at  the 
initiation  of  taxi.  This  load  becomes 
negligible  when  a  constant  taxi  speed  is 
obtained  or,  in  the  case  of  takeoff,  when 
lift  takes  over  as  the  airplane  gains 
airspeed.  In  either  case,  the  relative 
effect  on  loading  is  transient  and 
relatively  small  when  distributed  among 
the  main  landing  gear  wheels  and  tires. 
In  addition,  consideration  of  this  inertia 
loading  introduces  an  unnecessary 
burden  into  the  tire  loading 
requirements  when  engine  thrust  ratings 
are  changed.  For  these  reasons,  the 
requirement  to  consider  the  effects  of 
inertia  would  be  deleted  from 
S  2S.733(a)(l).  In  addition,  S  25.733(c)(1) 
would  be  changed  from  a  reference  to 
S  25.733(a)(1)  to  a  direct  statement  of  the 
loading  conditions  for  the  sake  of 
clarity. 

39.  By  revising  §  25.735,  paragraph  (b). 
to  read  as  follows: 

§25.735    BrakM. 

(b)  The  brake  system  and  associated 
systems  must  be  designed  and 
constructed  so  that  if  any  electrical, 
pneumatic,  hydraulic  or  mechanical 
connection  or  transmitting  element 
(excluding  the  operation  pedal  or 
handle)  fails,  or  if  any  single  source  of 
hydraulic  or  other  brake  operating 
energy  supply  is  lost,  it  is  possible  to 
bring  the  airplane  to  rest  under 
conditions  specified  in  S  25.125.  with  a 
mean  deceleration  during  the  landing 
roll  of  at  least  50  percent  of  that 
obtained  in  determining  the  landing 
distance  as  prescribed  in  that  section. 
Subcomponents  within  the  brake 
assembly,  such  as  brake  drum,  shoes, 
and  actuators  (or  their  equivalents), 
shall  be  considered  as  connecting  or 
transmitting  elements,  unless  it  is  shown 
that  leakage  of  hydraulic  fluid  resulting 
from  failure  of  the  sealing  elements  in 
these  subcomponents  within  the  brake 
assembly  would  not  reduce  the  braking 
effectiveness  below  that  specified  in  this 
paragraph. 
•        •        *        *        • 

Explanation:  This  would  be  a 
conforming  change  to  clarify  the  intent 
of  the  last  sentence  in  existing 
9  25.735(d). 

40.  By  revising  i  25.772  to  read  as 
follows: 


J  25.772    Pttot  compertnient  ooofs. 

For  an  airplane  that  has  a  maximum 
passenger  seating  configuration  of  more 
than  20  seats  and  that  has  a  lockable 
door  installed  between  the  pilot 
compartment  and  the  passenger  ' 

compartment: 

(a)  The  emergency  exit  configuration 
must  be  designed  so  that  neither 
crewmembers  nor  passengers  need  use 
that  door  in  order  to  reach  the 
emergency  exists  provided  for  them;  and 

(b)  Means  must  be  provided  to  enable 
flight  crewmembers  to  directly  enter  the 
passenger  compartment  from  the  pilot 
compartment  if  the  cockpit  door 
becomes  jammed. 

Explanation:  Section  25.772  presently 
applies  to  certain  airplanes  with  a 
lockable  door  installed  ".  .  .  to  comply 
with  9  121.313(f)  of  this  Chapter  ..." 
While  compliance  with  }- 121.313(f) 
would  generally  be  the  reason  for 
installing  a  lockable  door,  there  is 
nothing  to  preclude  the  installation  of  a 
lockable  door  for  other  reasons,  such  as 
compliance  with  an  anticipated  similar 
foreign  air  carrier  operating 
requirement.  Because  the  need  for 
emergency  egress  is  not  limited  to 
operations  under  Part  121,  the  reference 
to  9  121.313(f)  is  inappropriate  and 
would  be  deleted.  Other  nonsubstantive 
editorial  changes  would  be  made  for 
clarity.  The  exception  for  airplanes  of  20 
seats  or  less  presently  contained  in 
9  25.772  is  not  altered  by  this  proposal 
It  must  be  noted,  however,  that  the 
presence  of  a  lockable  door  installed 
between  the  pilot  compartment  and  the 
passenger  compartment  must  be 
considered  in  determining  compliance  of 
such  airplanes  with  9  25.805  (which 
would  become  9  25.807(f)  under 
proposal  No.  SO). 

41.  By  amending  9  25.773,  by  revising 
paragraphs  (b)(l)(i)  and  (b)(2),  to  read  as 
follows: 

9  2S.773    PMot  oofnperlment  view. 

•        * ,       •        •        • 

(b)-  •  * 

(1)  *  *  • 

(i)  Heavy  rain  at  speeds  up  to  1.6  Vgi 
with  lift  and  drag  devices  retracted:  and 
(ii)  •  •  • 

(2)  The  first  pilot  must  have — 

(i)  A  window  that  is  openable  under 
the  conditions  prescribed  in  paragraph 
(d)(1)  of  this  section  when  the  cabin  is 
not  pressurized,  provides  the  view 
specified  in  that  paragraph,  and  gives 
sufficient  protection  from  the  elements 
against  impairment  of  the  pilot's  vision: 
or 

(ii)  An  alternate  means  to  maintain  a 
clear  view  under  the  conditions 
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specified  in  paragraph  (bKl)  of  this 
section,  considering  the  probable 
damage  due  to  a  severe  hail  encounter. 

Explanation:  Section  25.773(b)(l)(i) 
would  be  revised  for  clarity  and 
consistency  with  actual  oertification 
practice  by  specifying  that  all  lift  and 
drag  devices.  e.g.,  slats  and  spoilers  as 
well  as  flaps,  must  be  retracted.  Section 
25.773(b)(2)  currently  requires  an 
openable  clear  vision  window:  however, 
other  means  of  compliance,  such  as  the 
use  of  a  side  window  positioned  to 
provide  adequate  forward  vision 
without  being  subject  to  obscuration, 
have  been  found  acceptable  under  the 
equivalent  level  of  safety  provisions  of 
9  21.21(b)(2)  of  this  chapter.  Section 
25.773(b)(2)  would,  therefore,  be 
amended  to  allow  alternate  means  of 
maintaining  clear  vision. 

§25.779    (Amended] 

42.  By  amending  9  25.779.  paragraph 
(b)(1),  by  removing  the  word  "ThrotUes" 
and  inserting  the  words  "Power  or 
thrust"  in  its  place. 

Explanation:  The  words  "Power  or 
thrust"  would  be  substituted  for 
"TTirottles,"  which  is  a  misnomer  when 
applied  to  turbine  engines. 

§25.781    (Amended] 

43.  By  amending  9  25.761  by  removing 
the  diagram  caption  "THROTTLE 
CONTROL  KNOB"  and  inserting  the 
term  "POWER  OR  THRUST  CONTROL 
KNOB"  in  its  place,  and  removing  the 
diagram  caption  "RPM  CONTROL 
KNOB"  and  inserting  the  term 
"PROPELLER  CONTROL  KNOB"  in  its 
place. 

Explanation:  The  words  "POWER  or 
THRUST"  would  be  substituted  for 
"THROTTLE,"  which  is  a  misnomer 
when  apQJied  to  turbine  engines.  The 
word  "PROPELLER"  would  be 
substituted  for  "RPM"  for  consistency 
with  9  25.779. 

44.  By  revising  9  25.783.  paragraph  (g). 
to  read  as  follows: 

§25.783    Doors 


(g)  Cargo  and  service  doors  not 
suitable  for  use  as  emergency  exists 
need  only  meet  paragraphs  (e)  and  (f)  of 
this  section  and  be  safeguarded  against 
opening  in  flight  as  a  result  of 
mechanical  failure  of  a  single  structural 
element. 
*        •        •        •        • 

Explanation:  As  a  result  of  adverse 
service  experience  with  certain  external 
doors,  including  cargo  doors  in 
particular.  Amendment  25-24  introduced 
requirements  that  external  doors  must 


have  provisions  to  prevent 
pressurization  of  the  airplane  to  an 
unsafe  level  if  the  door  is  not  fully 
closed  and  locked  and  that  it  be  shown 
by  analysis  that  inadvertent  opening  is 
extremely  improbable.  These 
requirements  were  introduced  as  new 
9  25.783(f),  and  existing  9  25.783(f)  was 
reidentified  as  new  9  25.783(g).  Due  to 
the  editorial  structure  of  existing 
9  25.783(f)  and  new  9  25.783(g).  cargo 
and  service  doors  were  inadvertently 
exempted  from  compliance  with  the  new 
requirements  even  though  the  new 
requirements  were  largely  prompted  by 
such  doors.  Section  25.783(g)  would, 
therefore,  be  amended  to  correct  this 
inadvertence. 

45.  By  revising  9  25.785  to  read  as 
follows: 

§25.785    Seats,  berttia,  safety  betta,  and 

harnesses. 

(a)  A  seat  (or  berth  for  a  nonambulant 
person)  must  be  provided  for  each 
occupant  who  has  reached  his  or  her 
second  birthday. 

(b)  Each  seat,  berth,  safety  belt, 
harness,  and  adjacent  part  of  the 
airplane  at  each  station  designated  as 
occupiable  during  takeoff  and  landing 
must  be  designed  so  that  a  person 
making  proper  use  of  these  facilities  will 
not  suffer  serious  injury  in  an  emergency 
landing  as  a  result  of  the  inertia  forces 
specified  in  9  25.561. 

(c)  Each  seat  or  berth  must  be 
approved. 

(d)  Each  occupant  of  a  seat  that 
makes  more  than  an  18  degree  angle 
with  the  vertical  plane  containing  the 
aiiplane  centerline  must  be  protected 
from  head  injury  by  a  safety  belt  and  an 
energy  absorbing  rest  that  will  support 
the  arms,  shoulders,  head,  and  spine,  or 
by  a  safety  belt  and  shoulder  harness 
that  will  prevent  the  head  from 
contacting  any  injurious  object.  Each 
occupant  of  any  other  seat  must  be 
protected  from  head  injury  by  a  safety 
belt  and,  as  appropriate  to  the  type, 
location,  and  angle  of  facing  of  each 
seat  by  one  or  more  of  the  following: 

(1)  A  shoulder  harness  that  will 
prevent  the  head  from  contacting  any 
injurious  object. 

(2)  The  elimination  of  any  injurious 
object  within  striking  radius  of  the  head. 

(3)  An  energy  absorbing  rest  that  will 
support  the  arms,  shoulders,  head,  and 
spine. 

(e)  Each  berth  must  be  designed  so 
that  the  forward  part  has  a  padded  end 
board,  canvas  diaphragm,  or  equivalent 
means,  that  can  withstand  the  static 
load  reaction  of  the  occupant  when 
subjected  to  the  forward  inertia  force 
specified  in  9  25.561.  For  berths,  the 
forward  inertia  force  need  not  be 


considered  with  respect  to  tfie  safety 
belt.  Berths,  must  be  free  from  comers 
and  protuberances  likely  to  cause  injury 
to  a  person  occupying  the  berth  during 
emergency  conditions. 

(f)  Each  seat  or  berth,  and  its 
supporting  structure,  and  each  safety 
belt  or  harness  must  be  designed  for  an 
occupant  weight  of  170  pounds, 
considering  the  maximum  load  factors, 
inertia  forces,  and  reactions  among  the 
occupant,  seat,  safety  and  harness  for 
each  relevant  flight  and  ground  load 
condition  (including  the  emergency 
landing  conditions  prescribed  in 

9  25.561).  In  addition— 

(1)  The  structural  analysis  and  testing 
of  the  seats,  berths,  and  their  supporting 
structures  may  be  determined  by 
assuming  that  the  critical  load  in  the 
forward,  sideward,  downward,  and 
rearward  directions  (as  determined  from 
the  prescribed  flight  ground,  and 
emergency  landing  conditions]  acts 
separately  and  using  selected 
combinations  of  loads  if  the  required 
strength  in  each  specified  direction  is 
substantiated. 

(2)  Each  pilot  seat  must  be  designed 
for  the  reactions  resulting  from  the 
application  of  the  pilot  forces  prescribed 
in  9  25.395. 

(3)  The  inertia  forces  specified  in 

9  25.561  must  be  multiplied  by  a  factor 
of  1.33  (instead  of  the  fitting  factor 
prescribed  in  9  25.825)  in  determining 
the  strength'  of  the  attachment  of  eadh 
seat  to  the  structure  and  each  belt  or 
harness  to  the  seat  or  structure. 

(g)  Each  seat  at  a  flight  deck  station 
must  have  a  restraint  system  consisting 
of  a  combined  safety  belt  and  shoulder 
harness  with  a  single-point  release  that 
permits  the  flight  deck  occupant  when 
seated  with  the  restraint  system 
fastened,  to  perform  all  of  the 
occupant's  necessary  flight  deck 
functions.  There  must  be  a  means  to 
secure  each  combined  restraint  system 
when  not  in  use  to  prevent  interference 
with  the  operation  of  the  airplane  and 
with  rapid  egress  in  an  emergency. 

(h)  Each  seat  located  in  the  passenger 
compartment  and  designated  for  the  use 
of  a  flight  attendant  during  takeoff  and 
landing  must  be: 

(1)  Near  a  required  floor  level 
emergency  exit  except  that  another 
location  is  acceptable  if  the  emergency 
egress  of  passengers  would  be  enhanced 
with  that  location.  A  fl^ht  attendant 
seat  must  be  located  adjacent  to  each 
Type  A  emergency  exit.  Other  flight 
attendant  seats  must  be  evenly 
distributed  among  the  required  floor 
level  emergency  exits  to  the  extent 
feasible. 
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(2)  To  the  extent  possible,  without 
compromising  proximity  to  a  required 
floor  level  emergency  exit  located  to 
provide  a  direct  view  of  the  cabin  area 
for  which  the  flight  attendant  is 
responsible. 

(3)  Positioned  so  that  the  seat  «vill  not 
interfere  with  the  use  of  a  passageway 
or  exit  when  the  seat  is  not  in  use. 

(4)  Located  to  minimize  the 
probability  of  the  occupants  suffering 
injury  by  being  struck  by  items 
dislodged  from  service  areas  or  service 
equipment 

(5)  Either  forward  or  rearward  facing 
with  an  energy  absort>ing  rest  that  is 
designed  to  support  the  arms,  shoulders, 
head  and  spine. 

(6)  Equipped  with  a  restraint  system 
consisting  of  a  combined  safety  belt  and 
shoulder  harness  unit  with  a  single  point 
release.  There  must  be  means  to  secure 
each  restraint  system  when  not  in  use  to 
prevent  interference  with  rapid  egress  in 
an  emergency. 

(i)  Each  safety  belt  must  be  equipped 
with  a  metal  to  metal  latching  device. 

(j)  If  the  seat  backs  do  not  provide  a 
firm  handhold,  there  must  be  a  handgrip 
or  rail  along  each  aisle  to  enable 
persons  to  steady  themselves  while 
using  the  aisles  in  moderately  rough  air. 

(k)  Each  projecting  object  that  would 
injure  persons  seated  or  moving  about 
die  airplane  in  normal  flight  must  be 
padded. 

(1)  Each  forward  observer's  seat 
required  by  the  operating  rules  must  be 
shown  to  be  suitable  for  use  in 
conducting  the  necessary  enroute 
inspection. 

Explanattoo:  A  number  of  changes 
would  be  made  to  this  section  for  clarity 
and  editorial  improvement.  In  addition. 
the  requirement  presently  contained  in 
i  25.1307  to  provide  a  seal  for  each 
occupant  would  be  transferred  to  this 
section  for  editorial  convenience  and 
relaxed  to  allow  use  of  a  berth  in  lieu  of 
a  seat  for  a  nonambulant  occupant. 
Although  S  25.1307  states  that  a  seat 
must  be  provided  for  "each  occupant", 
the  section  has  not  been  interpreted  to 
require  seats  for  infants.  This  section 
would,  therefore,  be  clarified  by 
specifically  stating  that  it  applies  only  to 
persons  that  are  two  years  of  age  or 
older  for  consistency  with  actual 
certification  practice  and  corresponding 
{121.311  of  this  chapter.  Section 
25.785(h)  would  be  amended  to  permit 
placing  a  flight  attendant  seat  at  a 
location  other  than  near  a  floor  level 
emergency  exit  if  the  emergency  egress 
of  passengers  would  be  enhanced  by 
that  location.  In  addition,  §  25.785(h) 
(new)  would  be  rearranged  for  clarity. 
The  strength  requirements  presently 


contained  in  i  25.1413(b)  and  (c)  for 
safety  belts  and  harnesses  would  be 
transferred  to  S  25.785  and  combined 
with  the  same  requirements  for  seats 
and  berths.  A  corresponding  conforming 
change  would  also  be  made  to  8  25.625. 
The  contents  of  §  25.1413(d)  concerning 
belts  with  metal  to  metal  latching 
devices  would  also  be  transferred  to 
§  25.785  for  editorial  improvement. 

46.  By  revising  9  25.791  to  read  as 
follows: 


92S.791 


InfomwHlon 


(a)  If  smoking  is  to  be  prohibited, 
there  must  be  a  placard  so  stating  that  is 
legible  to  each  person  seated  in  the 
cabin.  If  smoking  is  to  be  allowed,  and  if 
the  crew  compartment  is  separated  from 
the  passenger  compartment  there  must 
be  at  least  one  sign  notifying  when 
smoking  is  prohibited.  Signs  which 
notify  when  smoking  is  prohibited  must 
be  operable^m  either  pilot  seat  and. 
when  illuminated,  must  be  legible  under 
all  probable  conditions  of  cabin 
illumination  to  each  person  seated  in  the 
cabin. 

(b)  Signs  that  notify  when  seat  belts 
should  be  fastened  and  that  are 
installed  to  comply  with  the  operating 
rules  of  this  chapter  must  be  operable 
from  either  pilot  seat  and.  when 
illuminated,  must  be  legible  under  all 
probable  conditions  of  cabin 
illumination  to  each  person  seated  in  the 
cabin. 

(c)  A  placard  must  be  located  on  or 
adjacent  to  the  door  of  each  receptacle 
used  for  the  disposal  of  flammable 
waste  materials  to  indicate  that  use  of 
the  receptacle  for  disposal  of  cigarettes, 
etc..  is  prohibited. 

(d)  Lavatories  must  have  placards 
conspicuously  located  on  or  adjacent  to 
each  side  of  the  entry  door  to  indicate 
that  smoking  in  the  lavatory  is 
prohibited. 

(e)  Symbols  that  clearly  express  the 
intent  of  the  sign  or  placard  may  be  used 
in  lieu  of  letters. 

Explanation:  Section  25.853  contaiiu 
type  certification  requirements  for  "no 
smoking  signs"  and  signs  indicating  that 
disposal  of  cigarettes  in  receptacles 
intended  for  flammable  waste  is 
prohibited.  The  requirements  for  such 
signs  would  be  transferred  from  (  25.853 
to  9  25.791  for  editorial  improvement 
and  would  be  stated  in  objective  terms. 
Alternate  means  of  compliance  would 
be  provided  by  the  addition  of 
9  25.791(e)  which  would  allow  the  use  of 
acceptable  symbols  in  lieu  of  letters. 


92S.aoi    [Amended] 

47.  By  amending  9  25.801.  paragraph 

(a),  by  removing  the  regulatory  reisrence 
"9  25.807(d)"  and  inserting  "9  25.807(e)" 
in  its  place. 

Explanation:  See  proposal  No.  50. 

48.  By  amending  9  25.803  by  removing 
paragraphs  (b)  and  (d)  and  marking 
them  [Reserved]  and  revising 
paragraphs  (a)  and  (c)  to  read  as 
follows: 

925.103    Emergeney  evacuation. 

(a)  Each  crew  and  passenger  area 
must  have  emergency  means  to  allow 
rapid  evacuation  in  crash  landings,  with 
the  landing  gear  extended  as  well  as 
with  the  landing  gear  retracted, 
considering  the  possibility  of  the 
airplane  being  on  fire. 

(b)  [Reserved] 

(c)  For  airplanes  having  a  seating 
capacity  of  more  than  44  passengers,  it 
must  be  shown  that  the  maximum 
seating  capacity,  including  the  number 
of  crewmembers  required  by  the 
operating  rules  for  which  certification  is 
requested,  can  be  evacuated  from  the 
airplane  to  the  ground  under  simulated, 
emergency  conditions  within  90 
seconds.  Compliance  with  this 
requirement  must  be  shown  by  actual 
demonstration  using  the  test  criteria 
outlined  in  Appendix  I  of  this  part 
unless  the  Administrator  finds  that  a 
combination  of  analysis  and  testing  will 
provide  data  equivalent  to  that  which 
would  be  obtained  by  actual 
demonstration. 

(d)  [Reserved] 


Explanation:  The  emergency 
evacuation  test  criteria  presently 
contained  in  paragraph  (c)  would  be 
transferred  to  new  Appendix  I  for  clarity 
and  editorial  consistency  with  the 
corresponding  requirements  of  Part  121 
of  this  chapter.  Current  925.803(b) 
would  be  removed,  and  nonredundant 
material  from  that  section  would  be 
transferred  to  9  25.807  for  consistency 
and  clarity. 

9  2S.M5    [Removed] 

49.  By  removing  9  25.805. 
Explanatioa:  See  Proposal  No.  50. 

50.  By  revising  9  25.807  to  read  as 
follows: 

9  25J07    Emergency  exits. 

(a)  Typa.  For  the  purpose  of  this  Part, 
the  types  of  exits  are  defined  as  follows: 

(1)  Type  I.  This  type  is  a  floor  level 
exit  with  a  rectangular  opening  of  not 
less  than  24  inches  wide  by  48  inches 
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high,  with  comer  radii  not  greater  than 
one-third  the  width  of  the  exit 

(2)  Type  II.  This  type  is  a  rectangular 
opening  of  not  less  than  20  inches  wide 
by  44  inches  high,  with  comer  radii  not 
greater  than  one-third  the  width  of  the 
exit  Type  II  exits  must  be  floor  level 
exits  unless  located  over  the  wing,  in 
which  case  they  may  not  have  a  step-up 
inside  the  airplane  of  more  than  10 
inches  nor  a  step-down  outside  the 
airplane  of  more  than  17  inches. 

(3)  Type  III.  This  type  is  a  rectangular 
opening  of  not  less  than  20  inches  wide 
by  36  inches  high,  with  corner  radii  not 
greater  than  one-third  the  width  of  the 
exit,  and  with  a  step-up  inside  the 
airplane  of  not  more  than  20  inches.  If 
the  exit  is  located  over  the  %ving,  the 
step-down  outside  the  airplane  may  not 
exceed  27  inches. 

(4)  Type  IV.  This  type  is  a  rectangular 
opening  of  not  less  than  19  inches  wide 
by  26  inches  high,  with  comer  radii  not 
greater  than  one-third  the  width  of  the 
exit  located  over  the  wing,  with  a  step- 
down  inside  the  airplane  of  not  more 
than  29  inches  and  a  step-down  outride 
the  airplane  of  not  more  than  36  inches. 

(5)  Ventral.  This  type  is  an  exit  from 
the  passenger  compartment  through  the 
pressure  shell  and  the  bottom  fuselage 
skin.  The  dimensions  and  physical 
configuration  of  this  type  of  exit  must 
allow  at  least  the  same  rate  of  egress  as 
a  Type  I  exit  with  the  airplane  in  the 
normal  ground  attitude,  with  landing 
gear  extended,  and  at  least  the  same 
rate  of  egress  as  a  Type  III  exit  with  the 
airplane  in  the  most  adverse  exit 
opening  condition  that  would  result  from 
the  collapse  of  one  or  more  legs  of  the 
landing  gear. 

(6)  Tail  cone.  This  typje  is  an  aft  exit 
from  the  passenger  compartment 
through  the  pressure  shell  and  through 
an  openable  cone  of  the  fuselage  aft  of 
the  pressure  shell.  The  dimensions  and 
physical  configuration  of  this  type  of 
exit  must  allow  at  least  the  same  rate  of 
egress  as  a  Type  III  exit  with  the 
airplane  in  the  most  adverse  exit 
opening  condition  that  would  result  from 
the  collapse  of  one  or  more  legs  of  the 
landing  gear.  The  means  of  opening  the 
tail  cone  must  be  simple  and  obvious 
and  must  employ  a  single  operation. 

(7)  Type  A.  This  type  is  a  floor  level 
exit  with  a  rectangular  opening  of  not 
less  than  42  inches  wide  by  72  inches 
high  with  comer  radii  not  greater  than 
one-sixth  of  the  width  of  the  exit. 

(b)  Step  down  distance.  Step  down 
distance,  as  used  in  this  section,  means 
the  actual  distance  between  the  bottom 
of  the  required  opening  and  a  usable 
foot  hold,  extemhng  out  from  the 
fuselage,  that  is  large  enough  to  be 


effective  without  searching  by  sight  or 
feel. 

(c)  Over-sized  exits.  Openings  larger 
than  those  specified  in  this  section, 
whether  or  not  of  rectangular  shape, 
may  be  used  if  the  specified  rectangular 
opening  can  be  inscribed  within  the 
opening  and  the  base  of  the  inscribed 
rectan^ilar  opening  meets  the  specified 
step-up  and  step  down  heights. 

(d)  Passenger  emergency  exits.  Except 
as  provided  in  paragraphs  (3)  through  (5) 
of  this  paragraph,  the  minimum  number 
and  type  of  passenger  emergency  exits 
is  as  follows: 

(1)  For  passenger  seating 
configurations  of  1  through  299  seats: 
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Additional  exits  are  required  for 
passenger  seating  configurations  greater 
than  179  seats  in  accordance  with  the 
following  table: 
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[2]  For  passenger  seating 
configurations  greater  than  299  seats, 
each  emergency  exit  in  the  side  of  the 
fuselage  must  be  either  a  Type  A  or 
Type  I.  A  passenger  seating 
configuration  of  110  seats  is  allowed  for 
each  pair  of  Type  A  exits  and  a 
passenger  seating  configuration  of  45 
seats  is  allowed  for  each  Type  I  exits. 

(3)  If  a  passenger  ventral  or  tail  cone 
exit  is  installed,  an  increase  in  the 
passenger  seating  configuration  beyond 
the  limits  specified  in  paragraph  (d)  (1) 
or  (2)  of  this  section  may  be  allowed  as 
follows: 

(i)  For  a  ventral  exit  12  additional 
passenger  seats. 

(ii)  For  a  tail  cone  exit  incorporating  a 
floor  level  opening  of  not  less  than  20 
inches  wide  by  60  inches  high,  with 
comer  radii  not  greater  than  one-third 
the  width  of  the  exit,  in  the  pressure 
shell  and  incorporating  en  approved 
assist  means  in  accordance  with 
9  25.809(h),  25  additional  passenger 
seats. 

(iii)  For  a  tail  cone  exit  incorporating 
an  opening  in  the  pressure  shell  which  is 


at  least  equivalent  to  a  Type  HI 
emergency  exit  with  respect  to 
dimensions,  step-up  and  step-down 
distance,  and  with  the  top  of  the  opening 
not  less  than  56  inches  from  the 
passenger  compartment  floor,  15 
additional  passenger  seats. 

(4)  For  airplanes  on  which  the  vertical 
location  of  the  wing  does  not  allow  the 
installation  of  ovcrwing  exits,  an  exit  of 
at  least  the  dimensions  of  a  Type  III  exit 
must  be  installed  instead  of  each  Type 
IV  exit  required  by  paragraph  {d)(l)  of 
this  section. 

(5)  An  alternate  emergency  exit 
configuration  may  be  approved  in  lieu  of 
that  specified  in  paragraph  (d)  (1)  or  (2) 
of  this  section  provided  the  overall 
evacuation  capabihty  is  shown  to  be 
equal  to  or  greater  than  that  of  the 
specified  emergency  exit  configuration. 

(6)  The  following  must  also  meet  the 
applicable  emergency  exit  requirements 
of  §  $  25.809  throu^  25.813: 

(i)  Each  emergency  exit  in  the 
passenger  compartment  in  excess  of  the 
minimum  number  of  required  emergency 
exits. 

(ii)  Any  other  floor  level  exit  that  is 
accessible  from  the  passenger 
compartment  and  is  as  large  or  larger 
than  a  Type  II  exit  bat  less  than  46 
inches  wide. 

(iii)  Any  other  passenger  ventral  or 
tail  cone  exit 

(e)  Ditching  emergency  exits  for 
passengers.  Ditching  emergency  exits 
must  be  provided  in  accordance  with  the 
following  requirements  whether  or  not 
certification  with  ditching  provisions  is 
requested: 

(1)  For  airplanes  that  have  a 
passenger  seating  configuration  of  nine 
seats  or  less,  excluding  pilots  seats,  one 
exit  above  the  waterline  in  each  side  of 
the  airplane,  meeting  at  least  the 
dimensions  of  a  Type  IV  exit 

[2]  For  airplSnes  that  have  a 
passenger  seating  configuration  of  10 
seats  or  more,  excluding  pilots  seats, 
one  exit  above  the  waterline  in  a  side  of 
the  airplane,  meeting  at  least  the 
dimensions  of  a  Type  III  exit  for  each 
unit  (or  part  of  a  unit)  of  35  passenger 
seats,  but  no  less  than  two  such  exits  in 
the  passenger  cabin,  with  one  on  each 
side  of  the  airplane.  The  passenger  seat/ 
exit  ratio  may  be  increased  through  the 
use  of  larger  exits,  or  other  means, 
provided  it  is  shown  that  the  evacuation 
capability  during  ditching  has  been 
improved  accordingly. 

(3)  If  it  is  impractical  to  locate  side 
exits  above  the  waterline,  the  side  exits 
must  be  replaced  by  an  equal  number  of 
readily  accessible  overhead  hatches  of 
not  less  than  the  dimensions  of  a  Type 
III  exit,  except  that  for  airplanes  with  a 
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passenger  configuration  of  35  seats  or 
less,  excluding  pilots  seats,  the  two 
required  Type  111  side  exits  need  be 
replaced  by  only  one  overhead  hatch, 
(f)  Flightcrew  emergency  exits.  For 
airplanes  in  which  the  proximity  of 
passenger  emergency  exits  to  the 
flightcrew  area  does  not  o^er  a 
convenient  and  readily  accessible 
means  of  evacuation  of  the  flightcrew, 
and  for  all  airplanes  having  a  passenger 
seating  capacity  greater  than  20, 
flightcrew  exits  shall  be  located  in  the 
flightcrew  area.  Such  exits  shall  be  of 
sufficient  size  and  so  located  as  to 
permit  rapid  evacuation  by  the  crew. 
One  exit  shall  be  provided  on  each  side 
of  the  airplane,  or,  alternatively,  a  top 
hatch  shall  be  provided.  Each  exit  must 
encompass  an  unobstructed  rectangtilar 
opening  of  at  least  19  by  20  Inches 
unless  satisfactory  exit  utility  can  be 
demonstrated  by  a  typical  crewmember. 

Explanatioa:  The  following  changes 
would  be  made  for  consistency,  clarity 
and  editorial  improvement  The 
requirements  of  i  25,805  would  be 
reworded  and  transferred  to  new 
S  25.807(0-  The  requirements  of 
§  25.807(a)(7){iii).  (iv)  and  (v)  would  be 
transferred  to  S  25.813(a).  The 
requirement  of  i  25.807(a)(7)(vi)  would 
be  transferred  to  9  25.785(h)(1).  The 
requirement  of  i  25.807(a)(7)(vii)  would 
be  deleted  because  it  is  covered  by 
existing  (  25.813(b).  The  requirements  of 
i  25.a07(al{7)(viii)  would  be  transferred 
to  i  25.8i3g(f)  and  (h).  The  requirement  of 
i  25.807(a)(7)(ix)  would  be  transferred  to 

8  25.809(f).  The  closing  statement  of 
§  25.807(a)  concerning  stepdown 
distance,  which  has  erroneously  been 
shown  as  part  of  9  25.807(a)(7)(ix)  in 
some  printings  of  Part  25,  would  be 
reidentified  as  new  9  25.807(b).  The 
introductory  sentence  of  current 

9  25.807(b)  and  the  introductory 
paragraph  of  9  25.807(c)  would  be 
transferred  to  9  25.813.  The  remainder  of 
current  9  25.807(b)  would  be  reidentified 
as  new  9  25.807(c),  and  the  balance  of 
current  9  25.807(c)  would  be  reidentified 
as  new  9  25.807(d).  New  9  25.807(d)(5) 
would  be  added  to  provide  for  alternate 
emergency  exit  conhgurations.  Such 
alternate  configurations  have  previously 
been  approved  under  the  equivalent 
level  of  safety  provisions  of  9  21.21(b)(1) 
of  this  Chapter.  The  requirements  of 
current  9  25.803(b)  would  be  transferred 
to  9  25.807  and  combined  with  those  of 
new  9  25.807(d)(6)  because  the  intent  of 
the  two  paragraphs  is  similar.  In  an 
emergency  situation,  passengers  will 
tend  to  use  any  exit  that  appears  to  be 
available  and  not  just  those  designated 
for  compliance  with  the  minimum 
number  of  emergency  exits  speciHed  in 


9  25.807.  In  order  to  assure  the 
imhampered  egress  of  any  passengers 
attempting  to  use  such  exits, 
99  25.803(b)  and  current  25.807(c)(6) 
(which  would  become  new  9  25.807(d(6)) 
require  excess  emergency  exits  and 
certain  other  exits  to  meet  the  same 
standards  as  those  designated  for 
compliance  with  the  minimum  number 
specified  in  9  25.807.  The  requirements 
of  the  two  paragraphs  would,  therefore, 
be  combined  for  consistency  and  clarity. 

51.  By  amending  9  25.809  by  revising 
paragraph  (h),  and  the  introductory  text 
of  paragraph  (f)  and  by  revising  (f)(1) 
and  by  adding  (f)(3)  and  (f)(4]  to  read  as 
follows: 

4 

9  2SJ09    EtiMrgancy  exit  MTang«m«nt 

***** 

(f)  Except  as  provided  in 
subparagraphs  (3)  and  (4)  of  this 
paragraph,  each  landplane  emergency 
exit  more  than  6  feet  from  the  ground 
with  the  airplane  on  the  ground  and  the 
landing  gear  extended  must  have  an 
approved  means  to  assist  the  occupants 
in  descending  to  the  ground. 

(1)  The  assisting  means  for  each 
passenger  emergency  exit  must  be  a  self 
supporting  slide  or  equivalent;  and,  in 
the  case  of  a  Class  A  exit,  it  must  be 
capable  of  carrying  simultaneously  two 
parallel  lines  of  evacuees.  In  addition,  "^ 
the  assisting  means  must  be  designed  to 
meet  the  following  requirements: 
***** 

(3)  Assist  means  are  not  required  for 
Type  I  through  IV  exits  that  are  located 
above  the  wing  nor  for  Type  A  exits  that 
are  located  above  the  wing  and  have  no 
stepdown. 

(4)  Assist  means  are  required  for  each 
type  A  exit  located  above  the  wing  and 
having  a  stepdown  unless  the  exit 
without  an  assist  means  can  be  shown 
to  have  a  rate  of  passenger  egress  at 
least  equal  to  that  of  the  same  type  of 
non-over-wing  exit. 

(h)  If  the  place  on  the  airplane 
structure  at  which  the  escape  route 
required  in  925.803(c)  terminates  is 
more  than  8  feet  from  the  ground  with 
the  airplane  on  the  ground  and  the 
landing  gear  extended,  means  to  reach 
the  ground  must  be  provided  to  assist 
evacuees  who  have  used  the  escape 
route.  If  the  escape  route  is  over  a  flap, 
the  height  of  the  terminal  edge  must  be 
measured  with  the  flap  in  the  takeoff  or 
landing  position,  whichever  is  higher 
from  the  ground.  The  assisting  means 
must  be  usable  and  self-supporting  with 
one  or  more  landing  gear  legs  collapsed 
and  under  the  most  adverse  anticipated 
wind  conditions.  The  assisting  means 
provided  for  each  escape  route  leading 


from  a  Type  A  emergency  exit  must  be 
capable  of  carrying  simultaneously  two 
parallel  lines  of  evacuees. 
***** 

Explanation:  The  present  reference  in 
paragraph  (h)  to  9  25.803(e)  would  be 
changes  to  9  25.803(d)  to  conform  to  the 
proposed  change  to  9  25.803.  (See 
proposal  No.  48.)  The  requirements  of 
current  9  25.807(a)(7)(viii)  would  be 
transferred  to  9  25.809  (f)  and  (h)  for 
consistency  and  editorial  improvement. 
The  requirement  of  9  25.  807(a)(7)(ix) 
would  also  be  transferred  to  9  25.807(f) 
for  consistency  and  editorial 
improvements. 

52.  By  amending  9  25.813  by  adding  a 
new  introductory  paragraph  and  by 
revising  paragraph  (a)  to  read  as 
follows: 

9  25.813    Emergency  exist  access. 

Each  required  emergency  exit  must  be 
acessible  to  the  passengers  and  located 
where  it  will  afford  an  effective  means 
of  evacuation.  Emergency  exit 
distribution  must  be  as  uniform  as 
practical,  taking  passenger  distribution 
into  account;  however,  the  size  and 
location  of  exits  on  both  sides  of  the 
cabin  need  not  be  symmetrical.  If  only 
one  floor  level  exit  per  side  is 
prescribed,  and  the  airplane  does  not 
have  a  tail  cone  or  ventral  emergency 
exit,  the  floor  level  exit  must  be  in  the 
rearward  part  of  the  passenger 
compartment,  unless  another  location 
affords  a  more  elective  means  of 
passenger  evacuation.  Where  more  than 
one  floor  level  exit  per  side  is 
prescribed,  at  least  one  floor  level  exit 
per  side  must  be  located  near  each  end 
of  the  cabin,  except  that  this  provision 
does  not  apply  to  combination  cargo/ 
passenger  conHgurations.  In  addition — 

(a)  There  must  be  a  passageway 
leading  from  each  main  aisle  to  each 
Type  1,  Type  II,  or  Type  A  emergency 
exit  and  between  individual  passenger 
areas.  If  two  nor  more  main  aisles  are 
provided,  there  must  be  a  cross  aisle 
leading  directly  to  each  passageway 
between  the  exit  and  the  nearest  main 
aisle.  Each  passageway  leading  to  a 
Type  A  exit  must  be  unobstructed  and 
at  least  36  inches  wide.  Other 
passageways  and  cross  aisles  must  be 
unobstructed  and  at  least  20  inches 
wide.  Unless  there  are  two  or  more  main 
aisles,  each  Type  A  exit  must  be  located 
so  that  there  is  passenger  flow  along  the 
main  aisle  to  that  exit  from  both  the 

forward  and  aft  direction. 
***** 

Explanation:  The  requirements  of 
current  9  25.807(a)(7)  and  certain 
portions  of  those  of  9  25.807  (b)  and  (c) 
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would  be  transferred  to  this  section  for 
consistency  and  editorial  improvement. 
(See  proposal  No.  50.) 

53.  By  revising  9  25. 833  to  read  as 
follows: 

9  2S.833    Combustion  hsating  systsm*. 

Combustion  heaters  must  be 
approved. 

Explanatioa:  Redundant  material 
would  be  removed  in  the  interest  of 
simplicity.  The  title  would  also  be 
revised  to  reflect  the  revised  scope  of 
9  25.833.  (The  term  "approved"  when 
used  in  Part  25  in  this  context,  means 
that  the  product  must  comply  with  an 
applicable  Technical  Standard  Order  or, 
in  lieu  thereof,  be  approved  in 
conjunction  with  the  type  certiHcation 
process  for  the  airplane  on  which  it  is  to 
be  installed.) 

54.  By  amending  9  25.851  by  revising 
paragraphs  (a)  and  (b)(1)  to  read  as 
follows: 

9  25.851    Fire  extinguisher*. 

(a)  Hand  fire  extinguishers.  (1)  the 
follovvring  minimum  number  of  hand  Rre 
extinguishers  must  be  conveniently 
located  in  passenger  compartments: 


7ltvough30.... 
31  tvou^M.. 
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Numb* 
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(2)  At  least  one  hand  fire  extinguisher 
must  be  conveniently  located  in  the  pilot 
compartment. 

(3)  A  readily  accessible  hand  fire 
extinguisher  must  be  available  for  use  in 
each  Class  A  or  Class  B  cargo 
compartment. 

(4)  Each  hand  fire  extinguisher  must 
be  approved. 

(5)  The  types  and  quantities  of  each 
extinguishing  agent  used  must  be 
appropriate  to  the  kinds  of  fires  likely  to 
occur  where  used. 

(6)  Each  extinguisher  for  use  in  a 
personnel  compartment  must  be 
designed  to  minimize  the  hazard  of  toxic 
gas  concentration. 

(b)  •  •  • 

(1)  The  capacity  must  be  adequate  for 
any  fire  likely  to  occur  in  the 
compartment  where  used,  considering 
the  volume  of  the  compartment  and  the 
ventilation  rate;  and 

***** 

Explanation:  Due  to  an  apparent 
editorial  error.  9  25.851(b)  implies  that 
the  requirements  of  that  paragraph  do 
not  apply  to  fire  extinguishment  systems 
installed  in  addition  to  those  required  by 
the  minimum  standards  of  Part  25. 


Whether  or  not  a  fire  extinguishment 
system  is  "required"  is  obviously 
irrelevant  insofar  as  the  potential 
hazards  to  the  occupants  that  may  be 
created  by  that  system  are  concerned. 
This  change  would  state  the 
requirements  of  the  rule  more  clearly. 
Other  nonsubstantive  changes  would 
also  be  made  for  clarity. 

55.  By  revising  9  25.853  to  read  as 
follows: 

9  25.853    Compartment  Intertors. 

(a)  For  each  compartment  occupied  by 
the  crew  or  passengers,  the  following 
apply: 

(1)  Materials  must  meet  the  applicable 
test  criteria  prescribed  in  Appendix  F  of 
this  part. 

(2)  If  smoking  is  to  be  allowed: 
(i)  An  adequate  number  of  self- 
contained,  removable  ashtrays  must  be 
provided  for  all  seated  occupants,  and 

(ii)  Lavatories  must  have  self- 
contained  removable  ashtrays  located 
conspicuously  on  or  near  the  entry  side 
of  each  lavatory  door,  except  that  one 
ashtray  may  serve  more  than  one 
lavatory  door  if  the  ashtray  can  be  seen 
readily  from  the  cabin  side  of  each 
lavatory  served. 

(3)  Each  receptacle  used  for  the 
disposal  of  flammable  waste  material 
must  be  fully  enclosed,  constructed  of  at 
least  fire  resistant  materials,  and  must 
contain  fires  likely  to  occur  in  it  under 
normal  use.  The  abihty  of  the  receptacle 
to  contain  those  fires  under  all  probable 
conditions  of  wear,  misalignment,  and 
ventilation  expected  in  service  must  be 
demonstrated  by  test. 

(b)  For  each  cargo  and  baggage 
compartment  not  occupied  by  crew  or 
passengers,  the  following  apply: 

(1)  Materials  must  meet  the  applicable 
test  criteria  prescribed  in  Appendix  F  of 
this  part. 

(2)  No  compartment  may  contain  any 
controls,  wiring,  lines,  equipment,  or 
accessories  whose  damage  or  failure 
would  affect  safe  operation,  unless 
those  items  are  protected  so  that — 

(i)  They  cannot  be  damaged  by  the 
movement  of  cargo  in  the  compartment, 
and 

(ii)  Their  breakage  or  failure  will  not 
create  a  fire  hazard. 

(3)  There  must  be  means  to  prevent 
cargo  or  baggage  from  interfering  with 
the  functioning  of  the  fire  protective 
features  of  the  compartment. 

(4)  Sources  of  heat  within  the 
compartment  must  be  shielded  and 
insulated  to  prevent  igniting  the  cargo. 

•  (5)  Cargo  compartments  must  meet 
one  of  the  class  requirement  of  9  25.857. 

(6)  Flight  tests  must  be  conducted  to 
show  compliance  with  the  provisions  of 
9  25.857  concerning — 


(i)  Compartment  accessibility, 

(ii)  The  entries  of  hazardous 
quantities  of  smoke  or  extinguishing 
agent  into  compartments  occupied  by 
the  crew  or  passengers,  and 

(iii)  The  dissipation  of  the 
extinguishing  agent  in  Class  C 
compartments. 

(7)  During  the  above  tests,  it  must  be 
shown  that  no  inadvertent  operation  of 
smoke  or  fire  detectors  in  any 
compartment  would  occur  as  a  result  of 
fire  contained  in  any  other 
compartment,  either  during  or  after 
extinguishment,  unless  the  extinguishing 
system  fioors  each  compartment 
simultaneously. 

Explanation:  The  test  criteria 
presently  contained  in  99  25.853,  25.855. 
and  25.1359  would  be  transferred  to 
Appendix  F  for  editorial  improvement 
and  consistency.  (See  proposal  No.  98.) 
The  requirement  for  "no  smoking"  signs 
would  be  transferred  to  9  25.791  for 
consistency  with  other  passenger 
information  sign  requirements.  The 
remaining  nonredundant  portions  of 
9  25.855  for  cargo  and  baggage 
compartments  would  be  transferred  to 
9  25.853  and  combined  %vith  those  for 
crew  or  passenger  compartments. 
Section  25.853  presently  requires 
lavatory  ashtrays  for  airplanes  in  which 
smoking  is  not  allowed  as  well  as  for 
those  in  which  smoking  is  allowed.  The 
presence  of  lavatory  ashtrays  in 
airplanes  in  which  smoking  is  not 
allowed  appears  to  be  a 
counterproductive  invitation  to  smoke 
even  though  smoking  is  not  allowed 
anywhere  in  the  airplane. 

Section  25.853  would,  therefore,  be 
amended  to  require  lavatory  ashtrays 
only  if  smoking  is  to  be  allowed  in  other 
portions  of  the  airplane. 

$25,855    [Removed] 

56.  By  removing  9  25.855. 
Explanation:  See  proposal  No.  55. 

$25.86"    [Removed] 

57.  By  removing  9  25.867. 

Explanation:  Section  25.867  and 
predecessor  regulations  require  certain 
surfaces  aft  of  the  nacelles  to  be  fire 
resistant.  Section  25.1193(e)  and 
predecessor  regulations  cover  the  same 
subject  in  a  more  comprehensive  and 
objective  manner.  As  9  25.867  could  be 
misleading  if  not  read  in  context  with 
9  25.1193(e).  it  would  be  removed. 

58.  By  adding  a  new  9  25.869  as  follows: 
$25,869    Fire  protection:  Systems. 

(a)  Electrical  system  components: 
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(1)  Components  of  the  electrical 
system  must  meet  the  applicable  fire 
and  unoke  protection  requirements  of 
S§25.S31(c)  and  25.863. 

(2)  Electrical  cables,  terminals,  and 
equipment  in  designated  fire  zones,  that 
are  used  during  emergency  procedures, 
must  be  at  least  fire  resistant. 

(3)  Main  power  cables  (including 
generator  cables)  in  the  fuselage  must 
be  designed  to  allow  a  reasonable 
degree  of  deformation  and  stretching 
witfiout  failure  and  must  be — 

(i)  Isolated  from  flammable  fhiid  lines; 
or 

(ii)  Shrouded  by  means  of  electrically 
insulated,  flexible  conduit,  or 
equivalent  which  is  in  addition  to  the 
normal  cable  insulation. 

(4)  Insulation  on  electrical  wire  and 
electrical  cable  installed  in  any  area  of 
the  fuselage  must  be  self-extinguishing 
when  tested  in  accordance  with  the 
applicable  portions  of  Appendix  F. 

(b)  Each  vacuum  air  system  line  and 
fitting  on  the  discharge  side  of  the  pump 
that  might  contain  Oammable  vapors  or 
fluids  must  meet  the  requirements  of 

9  25.1183  if  the  line  or  fitting  is  in  a 
designated  fire  zone.  Other  vacuum  air 
systems  components  in  designated  Hre 
zones  must  be  at  least  fire  resistant 

(c)  Oxygen  equipment  and  lines 
must — 

(1)  Not  be  located  in  any  designated 
fire  zone. 

(2)  Be  protected  from  heat  that  may  be 
generated  in,  or  escape  from,  any 
designated  fire  zone,  and 

(3)  Be  installed  so  that  escaping 
oxygen  cannot  cause  ignition  of  grease, 
fluid,  or  vapor  accumulations  that  are 
present  in  normal  operation  or  as  a 
result  of  failure  or  malfunction  of  any 
system. 

Explanation:  This  would  be  a 
clarifying  editorial  change  in  which  all 
fire  protection  requirements  for  systems 
would  be  combined  and  transferred  to 
subpart  D  as  new  {  2S.689  under  the 
heading  "Fire  protection."  Section 
25.1359  would  become  §  25.869(a)  except 
for  test  acceptance  criteria  which  would 
be  transferred  to  Appendix  F.  Sections 
25.1433  (b)  and  (c)  would  be  combined 
as  S  25ie9(b),  and  i  25.1451  would 
become  i  25.ae9(c).  Both  would 
incorporate  minor  editorial  changes. 

59.  By  revising  i  25.901,  paragraph  [c),  to 
read  as  follows: 


92sjei 


(c)  For  each  powerplant  and  auxiliary 
power  unit  installation,  it  must  be 
established  that  no  single  failure  or 
malfunction  or  probable  combination  of 
failures  will  jeopardize  the  safe 


operation  of  the  airplane  except  that  the 
failure  of  structural  elements  need  not 
be  considered  if  such  failure  is 
extremely  improbable. 
*        •        •        •        • 

Explanation:  This  would  be  ■ 
clarifying  change  to  substitute  current 
probability  terminology.  Use  of  the  term 
"extremely  improbable"  in  this  context 
does  not  imply  that  a  nomerical  analysis 
of  failure  rates  is  required. 

60.  By  amending  i  25.903  by  adding  a 
new  paragraph  (f)  to  read  as  follows: 

S25J03    EnginM. 

«         •         *         •         • 

(f)  Auxiliary  Power  Unit.  Each 
auxiliary  power  unit  must  be  approved 
or  meet  the  requirements  of  the  category 
for  its  intended  use. 

Explanation:  Requirements  for 
auxiliary  power  units  (APU)  are.  for  the 
most  part  presented  with  the 
corresponding  requirements  for 
propulsion  engines  in  Part  25.  This 
would  be  a  nonsubstantive  editorial 
change  to  present  the  requirement  for 
APU  qualification  in  {  25.901  along  with 
the  analogous  requirement  for 
propulsion  engine  certification. 

61.  By  amending  S  25.905  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§25.905    PropeWera. 

«         *         •         •         * 

(d)  Design  precautions  must  be  taken 
to  minimize  the  hazards  to  the  airplane 
in  the  event  a  propeller  blade  fails  or  is 
released  by  a  hub  failure. 

Explanation:  See  proposal  No.  27. 

§25.925    (Amended  I 

62.  By  amending  §  25.925,  paragraph  (a), 
by  removing  the  word  "lire"  in  the  last 
sentence  and  inserting  the  word  "tire(8)" 
in  its  place. 

Explanation:  The  requirement  to  show 
positive  clearance  with  the  critical  tire 
deflated  and  the  corresponding  strut 
deflated  was  introduced  into  both  Parts 
3  and  4b  of  the  Civil  Air  Regulations 
(CAR)  during  the  late  1940'8.  (Parts  3 
and  4b  of  the  CAR  are  predecessors  of 
Parts  23  and  25  of  the  FAR, 
respectively.)  Although  "tire"  is  singular, 
it  was  interpreted  at  that  time  to  mean 
"tires"  in  the  case  of  airplanes  with  dual 
wheels.  This  was  well  understood  at  the 
time;  however,  preoccupation  with 
turbojet  aircraft  over  the  past  two 
decades  has  resulted  in  confusion.  This 
change  would  clarify  the  intent  of 
S  25.925(a)  and  ensure  that  it  is  applied 
correctly. 

63.  By  revising  (  25.933  to  read  as 
follows: 


§2SJ33    Ravening  systams. 

(a)  For  turbojet  reversing  systems — 

(1)  Each  system  intended  for  ground 
operation  only  must  be  designed  so  that 
during  any  reversal  in  flight  the  engine 
will  produce  no  more  than  flight  idle 
thrust.  In  addition,  it  must  be  shown  by 
analysis  or  test  or  both,  that— 

(i)  Each  operable  reverser  can  be 
restored  to  the  forward  thrust  position: 
and 

(ii)  The  airplane  is  capable  of 
continued  safe  flight  and  landing  under 
any  possible  position  of  the  thrust 
reverser. 

(2)  Each  system  intended  for  inflight 
use  must  be  designed  so  that  no  unsafe 
condition  will  result  during  normal 
operation  of  the  system,  or  from  any 
failure  (or  reasonably  likely 
combination  of  failures)  of  the  reversing 
system,  under  any  anticipated  condition 
of  operation  of  the  airplane  including 
ground  operation.  Failure  of  structural 
elements  need  not  be  considered  if  the 
probability  of  this  kind  of  failure  is 
extremely  improbable. 

(3)  Each  system  must  have  means  to 
prevent  the  engine  from  producing  more 
than  idle  thrust  when  the  reversing 
system  malfunctions,  except  that  it  may 
produce  any  greater  forward  thrust  that 
is  shown  to  allow  directional  control  to 
be  maintained,  with  aerodynamic  means 
alone,  under  the  most  critical  reversing 
condition  expected  in  operation. 

(b)  For  propeller  reversing  systems — 

(1)  Each  system  intended  for  ground 
operation  only  must  be  designed  so  that 
no  single  failure  (or  reasonably  likely 
combination  of  failures)  or  malfunction 
of  the  system  will  result  in  unwanted 
reverse  thrust  under  any  expected 
operating  condition.  Failure  of  structural 
elements  need  not  be  considered  if  this 
kind  of  failure  is  extremely  improbable. 

(2)  Compliance  with  this  section  may 
be  shown  by  failure  analysis  or  testing, 
or  both,  for  propeller  systems  that  allow 
propeller  blades  to  move  from  the  flight 
low-pitch  position  to  a  position  that  is 
substantially  less  than  that  at  the 
normal  flight  low-pitch  position.  The 
analysis  may  include  or  be  supported  by 
the  analysis  made  to  show  compliance 
with  the  requirements  of  §  35.21  of  this 
chapter  for  tlie  propeller  and  associated 
installation  components. 

Explanation:  Unwanted,  inflight 
deployments  of  thrust  reversing  systems 
have  occurred  on  turbojet  powered 
transport  airplanes,  sometimes  with 
catastrophic  results.  To  preclude  further 
catastrophic  occurrences  of  this  nature. 
§25.933  was  amended  to  require 
showing  that  the  reverser  can  be 
restored  to  the  forward  flight  position  or 
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that  the  airplane  is  capable  of  continued 
safe  flight  and  landing  under  any 
possible  position  of  the  thrust  reverser. 
Shortly  after  §  25.933  was  amended,  it 
was  recognized  that  the  change  failed  to 
achieve  the  intended  level  of  safety  due 
to  the  use  of  the  word  "or."  An 
unwanted,  inflight  deployment  is 
generally  accompanied  by  damage  to 
the  reversing  system  due  to  the  dynamic 
nature  of  the  deployment,  particularly  at 
high  speed.  Although  it  might  be 
demonstrated  that  an  undamaged 
reverser  could  be  restored  to  the 
forward  thrust  position,  there  is  no 
assurance  that  the  reverser  could  be 
restored  in  an  actual  unwanted,  inflight 
deployment  due  to  the  possibility  of 
unpredictable  damage.  It  is.  therefore, 
essential  that  the  airplane  be  capable  of 
continued  safe  flight  and  landing  under 
any  possible  position  of  the  thrust 
reverser.  Conversely,  it  is  also  essential 
that  an  operable  reverser  be  restored  to 
the  forward  thrust  position  whenever 
possible.  In  view  of  the  above,  the  word 
"or"  would  be  replaced  with  the  word 
"and"  to  require  showing  that  the 
reverser  can  be  restored  to  the  forward 
thrust  position,  if  undamaged,  and  that 
the  airplane  is  capable  of  continued  safe 
flight  and  landing  under  any  possible 
position  of  the  thrust  reverser.  With  this 
change,  §  25.933  would  be  consistent 
with  the  original  intent  of  this  rule  and 
with  industry  practice,  and  would, 
therefore,  introduce  no  additional 
burden.  Prior  to  the  amendment  of 
§  25.933.  paragraph  (a)  clearly  applied  to 
all  reversing  systems  intended  for 
ground  use  only,  including  reversible 
pitch  propellers.  Due  to  an  inadvertence. 
(  25.933(a)  can  now  be  erroneously 
interpreted  to  apply  only  to  turbojet 
airplanes.  The  proposed  change  would 
clarify  the  applicability  of  this  section. 
Certain  other  editorial  changes  would 
also  be  made  for  the  sake  of  clarity.  The 
use  of  the  term  "extremely  improbable" 
in  this  context  does  not  mean  that  a 
numerical  analysis  of  failure  rates  is 
required. 

§25.937    [Amended] 

64.  By  amending  §  25.937  by  inserting 
,  the  word  "of  after  the  word  "any"  in 
the  first  sentence  and  by  removing  the 
word  "remote"  in  the  second  sentence 
and  inserting  the  word  "improbable"  in 
its  place. 

Explanation:  This  would  be  a 
clarifying  change  to  correct  an  editorial 
error  and  utilize  current  probability 
terminology.  The  use  of  the  term 
"extremely  improbable"  in  this  context 
does  not  mean  that  a  numerical  analysis 
of  failure  rates  is  required. 


§25.945    (Amended] 

65.  By  amending  §  25.945  by  removing 
paragraph  (b)(4)  and  marking  it 
[Reserved]. 

Explanation:  The  requirement  for 
marking  the  augmentation  system  tank 
filler  openings  would  be  transferred 
from  S  25.945  to  S  25.1557  for  editorial 
convenience  and  clarity. 

§25.973    (AmendMll 

66.  By  amending  §  25.973  by  removing 
paragraph  (a)  and  marking  it  [Reserved]. 

Explanation:  The  reference  to 
§  25.1557(c)  for  fuel  filler  opening 
markings  is  erroneous,  and  a  corrected 
reference  to  S  25.1557(b)(1)  would  be 
redundant.  Section  25.973(a)  would, 
therefore,  be  removed  in  its  entirety. 

67.  By  revising  §  25.979.  paragraph  (b)(2), 
to  read  as  follows: 

§  25.979    Pressure  fusttng  system. 

*        *        *        •        « 

(b)  *  *  • 

(2)  Provide  indication  at  each  fueling 
station  of  failure  of  the  shutoff  means  to 
stop  the  fuel  flow  at  the  maximum 
quantity  approved  for  that  tank. 
***** 

Explanation:  The  term  "desired  level" 
presently  contained  in  §  25.979(b)(2)  has 
been  misinterpreted  to  mean  a  chosen 
intermediate  quantity  of  fuel.  This 
change  would  clarify  the  intent  by 
substituting  the  phrase  "maximum 
quantity  approved  for  that  tank." 

68.  By  revising  §  25.1013.  paragraph  (c), 
to  read  as  follows: 

§25.1013    OM  tanks. 

***** 

(c)  Filler  connection.  Each  recessed 
oil  tank  filler  connection  that  can  retain 
any  appreciable  quantity  of  oil  must 
have  a  drain  that  discharges  clear  of 
each  part  of  the  airplane.  In  addition, 
each  oil  tank  filler  cap  must  provide  an 
oil-tight  seal. 

Explanation:  Section  25.1013(c)(2] 
contains  an  unnecessary  reference  to 
S  25.1557(b)(2).  This  reference  would  be 
removed  for  consistency  with  action 
proposed  with  regard  to  fuel  and 
augmentation  system  fluids.  (See 
proposals  Nos.  65  and  66.  respectively.) 

69.  By  revising  §  25.1093,  paragraph 
(b)(1).  to  read  as  follows; 

§  25.1093    Induction  system  deicing  and 
sntl-lcing  provlstons. 
***** 

(b)  Turbine  engines.  (1)  Each  turbine 
engine  must  operate  throughout  the 
flight  power  range  of  the  engine 


(including  idling),  without  the 
accumulation  of  ice  on  the  engine,  inlet 
system  components,  or  airframe 
components  that  would  adversely  affect 
engine  operation  or  cause  a  serious  loss 
of  power  or  thrust — 

(i)  Under  the  icing  conditions 
specified  in  Appendix  C,  and 

(ii)  In  falling  and  blowing  snow  within 
the  limitations  established  for  the 
airplane  for  such  operation. 
***** 

Explanation:  Historically,  turbine 
engine  induction  systems,  as  well  as 
analogous  reciprocating  engine 
carburetor  heat  rise  systems,  have  been 
required  to  meet  specified  standards 
regardless  of  whether  the  airplane  is 
approved  for  operation  in  icing 
conditions.  An  airplane  may 
inadvertently  enter  unseen  icing 
conditions,  and  any  difficulty 
experienced  due  to  the  accumulation  of 
ice  on  the  airframe  must  not  be 
compounded  due  to  a  loss  of  power  or 
thrust  caused  by  engine  icing.  Due  to  an 
editorial  error  introduced  with 
Amendment  25-40,  the  phrase,  "within 
the  limitations  established  for  the 
airplane,"  implies  that  an  operational 
limitation  may  be  accepted  in  lieu  of 
providing  the  capability  to  operate  the 
engines  safely  in  icing  conditions.  The 
proposed  change  would  correct  this 
editorial  error  by  clarifying  that  the 
phrase,  "within  the  limitations 
established  for  the  airplane,"  applies 
only  to  operation  in  snow.  Due  to  the 
difference  in  the  standard  of  ice 
protection  required  for  the  engines  and 
that  required  by  {  25.1419  for  the 
airplane  in  general,  the  term  "inlet 
system  components"  is  interpreted  to 
include  any  portion  of  the  airframe  from 
which  accumulated  ice  could  be 
ingested.  Section  25.1093(b)(1)  would  be 
amended  to  ensure  that  such  airframe 
components  are  not  overlooked  during 
the  evaluation  of  the  engine  installation. 

70.  By  adding  §  25.1141,  paragraph  (e),  to 
read  as  follows: 

§  25.1 141    Powerplant  controls:  QeneraL 

(e)  The  portion  of  each  powerplant 
control  located  in  the  engine 
compartment  that  is  required  to  be 
operated  in  the  event  of  fire  must  be  at 
least  fire  resistant 

Explanation:  A  new  paragraph  (e)  is 
proposed  to  clarify  the  requirement  that 
the  powerplant  controls  located  in  the 
engine  compartment  be  at  least  fire 
resistant  if  those  controls  are  required  to 
be  operated  in  the  event  of  fire.  This 
requirement  is  presently  contained  in 
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S  25.863(b)(5),  but  it  is  proposed  to 
specifically  address  it  in  this  section  for 
consistency  with  the  conrresponding 
paragraph  in  Part  23  of  this  chapter  and 
to  ensxire  that  the  requirement  will  not 
be  overlooked. 

71.  By  amending  §  25.1165  by  adding  a 
new  paragraph  (h)  to  read  as  follows: 

9  25.1165    Engine  IgnWon  systwn*. 

•        *        *        •        • 

(h)  Each  engine  ignition  system  of  a 
turbine  powered  airplane  must  be 
considered  an  essential  electrical  load. 

ExpLanation:  Compliance  with 
S  25.1309(e)  presently  requires  such 
ignition  systems  to  be  considered 
essential  electrical  loads.  This  change 
would  ensure  that  the  requirement  is  not 
overlooked. 

§25.1181    (Amencted) 

72.  By  amending  i  25.1181,  paragraph 
(b),  by  removing  the  reference  to 

"5  25.1205"  and  inserting  "§  25.1203"  in 
its  place. 

F.xphnatioii:  This  would  be  a 
nonsubstantive  change  to  correct  an 
editorial  error.  The  referenced  §  25.1205 
was  pre\-iou8Jy  recodified  as  i  25.867. 
Because  {  25.1205  no  longer  exists  and 
S  25.067  would  be  deleted  the  reference 
to  S  25.1205  would  simply  be  removed. 
(See  proposal  No.  57.) 

§25.1305    [Amended] 

73.  By  amending  {  25.1305  by  removing 
paragraph  (e)(3). 

ExpUaalioa:  Prior  to  Amendment  25- 
23,  a  means  to  indicate  reverse  pitch 
was  required  for  reciprocating  powered 
airplanes,  and  a  means  to  indicate  blade 
angle  below  the  flight  low  pitch  position 
(Beta)  was  required  for  tnrbopropeller 
airplanes.  Due  to  an  apparent  editorial 
error,  this  section  was  revised  to  require 
both  indicating  means  for  ttirbopropeller 
aircraft.  As  the  additional  reverse 
indication  serves  no  useful  purpose  for 
turbopropeller  airplanes,  S  25.1305 
would  be  amended  to  specify  that  only 
Beta  indication  is  required  for 
turbopropeller  airplanes. 

925.1307    (Amended] 

74.  By  amending  i  25.1307  by  removing 
paragraph  (a)  and  marking  it  [Reserved], 
and  by  removing  paragraphs  (f).  (g)  and 
(h). 

°  Explanation:  The  contents  of 
paragraph  (a)  would  be  transferred  to 
9  25.785  for  editorial  improvement 
Paragraph  (f)  would  be  removed 
because  the  requirement  is  already 
appropriately  expressed  in 
S  25.773(b)(lj.  Paragraph  (g)  would  be 
removed  because  the  requirement  is 


already  stated  in  9  25.1145.  Paragraph 
(h)  would  be  removed  as  it  is  an 
unnecessary  reference  to  9  2S.851(a)  (5) 
and  (6).  (See  proposals  Nos.  43  and  54.) 

75.  By  amending  9  25.1351  by  revising 
paragraphs  (d)  (1)  and  (2)  to  read  as 
follows  and  bv  removing  paragraph 
(d)(3): 

9  25.1351    General. 

•  *  *  *  « 

(d)*  •  • 

(1)  A  single  malfunction,  including  a 
wire  bundle  or  junction  box  fire,  cannot 
result  in  loss  of  both  the  part  turned  off 
and  the  part  turned  on;  and 

(2)  The  parts  turned  on  &re  electrically 
and  mechanically  isolated  from  the 
parts  turned  off. 

Explanation:  Section  25.1351(d)(3)  is 
misleading  in  that  it  implies  that 
compliance  with  S  25.1359(d)  is  optional. 
As  9  25.1359(d)  is  self-supporting, 
9  25.1351(d)(3)  is  unnecessary  and 
would  be  removed.  Nonsubstantive, 
related  editorial  changes  would  be  made 
to  9  25.1351(d)  (1)  and  (2).  Note  that 
9  25.1359(d)  would  become  new 
9  25.869(a)(4)  in  accordance  with 
proposals  Nos.  58  and  76. 

§25.1359    [Removed] 

76.  By  removing  9  25.1359. 

Explanation:  See  proposals  Nos.  58 
and  98. 

77.  By  revising  9  25.1381,  paragraph 
(a)(1),  to  read  as  follows: 

§25.1381    Instrument  Ugtrts. 

(a)  *  *   • 

(1)  Provide  sufficient  illumination  to 
make  each  instrument,  switch,  and  other 
device  necessary  for  safe  operation 
easily  readable:  and 
*        •        *        •        « 

Explanation:  "Hie  recodification  of 
9  4b.630(a)  of  the  Civil  Air  Regulations 
into  9  25.1381(a)(1)  of  the  FAR  was  not 
intended  to  result  in  any  substantive 
change;  however,  due  to  the  wording 
selected.  9  25.1381(a)  has  been 
misinterpreted  to  mean  that  the 
illumination  must  make  each  instrument, 
switch,  or  other  device  readable  only  if 
there  is  any  illumination  provided  for 
that  instrument,  switch,  or  other  device. 
This  change  would  clarify  that  sufficient 
illumination  must  be  provided  for  each 
instrument,  switch,  and  other  device 
necessary  for  safe  operation  and  not  just 
those  arbitrarily  chosen  for  illumination. 

§25l1403    [Removed! 

78.  By  removing  9  25.1403. 
Explanation:  See  proposal  No.  83. 


§25.1411    (Amended! 

79.  By  amending  9  25.1411  by  removing 
paragraphs  (d).  (e).  (f)  and  (g). 

Explanation:  See  proposal  No.  81. 

§25.1413    (Removed! 

80.  By  removing  9  25.1413. 

Explanation:  The  requirements  of 
9  25.1413(a)  are  an  unnecessary 
duplication  of  9  25.791.  The  strength 
requirements  of  9  S  25.1413  (b)  and  (c) 
would  be  transferred  to  9  25.785  and 
combined  with  the  same  requirements 
for  seats  and  berths.  The  contents  of 
9  25.1413(d)  concerning  belts  with  metal 
to  metal  latching  devices  would  also  be 
transferred  to  9  25.785  for  editorial 
improvement.  (See  proposals  Nos.  45 
and  46.) 

81.  By  revising  9  25.1415  to  read  as 
follows: 

§  25.1415    DKcttlnQ  eQulpmenl. 

(a)  The  following  are  required  if 
certification  with  ditching  provisions  is 
requested: 

(1)  An  approved  life  preserver  stowed 
within  easy  reach  of  each  occupant 
while  seated. 

(2)  Approved  life  rafts  with  sufficient 
rated  capacity  to  accommodate  all 
occupants.  In  addition: 

(1)  Unless  excess  rafts  are  provided, 
the  buoyancy  and  seating  capacity 
beyond  the  rated  capacity  of  the  rafts 
must  accommodate  all  occupants  in  the 
event  of  a  loss  of  one  raft  of  the  largest 
capacity. 

(ii)  Rafts  must  be  stowed  near  exits 
through  which  they  can  be  launched 
during  an  unplarmed  ditching. 

(iii)  The  stowage  provisions  for  each 
portable  raft  must  allow  rapid 
detachment  and  removal  of  the  raft  for 
use  at  other  than  the  intended  exists. 

(iv)  Each  raft  must  have  a  trailing  line 
and  a  static  line  designed  to  hold  the 
raft  near  the  airplane,  but  to  release  it  if 
the  airplane  becomes  totally  submerged. 
A  raft  that  is  automatically  or  remotely 
released  outside  the  airplane  must  be 
attached  to  the  airplane  by  the  static 
line.  Means  must  be  provided  to  attach 
any  other  raft  to  the  airplane  by  the 
static  line. 

(3)  Provisions  to  store  life  lines  that — 
(i)  Allow  one  life  line  to  be  attached 

to  each  side  of  the  fuselage,  and 

(ii)  Are  arranged  to  allow  the  life  lines 
to  be  used  to  enable  the  occupants  to 
stay  on  the  wing  after  ditching,  if  the 
exists  are  located  such  that  the 
occupants  may  egress  to  the  wing 
surface. 

(4)  Approved  survival  equipment 
attached  to  each  liferaft. 
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(5)  A  survival  type  emergency  locator 
transmitter  for  use  in  one  liferaft  that 
meets  the  requirements  of  TSO-C91'and 
that  is  stowed  near  in  exit  available 
during  an  unplanned  ditching. 

(b)  If  certification  with  ditching 
provisions  is  not  requested  and  if 
approved  life  preservers  are  not 
provided,  there  must  be  an  approved 
flotation  means  for  each  occupant.  This 
means  must  be  within  easy  reach  of 
each  seated  occupant  and  must  be 
readily  removable  from  the  airplane 

Explanation:  The  provisions  of 
9  25.1411  (d)  through  (g)  would  be 
transferred  and  combined  with  those  of 
9  25.1415  for  consistency  and  clarity 
Other  changes  would  be  made  for 
clarity  and  to  state  the  requirements  in  a 
more  objective  maimer. 

§25.1418    (Removed] 

82.  By  removing  9  25.1416. 

Explanation: 

See  proposal  No.  83. 

83.  By  revising  9  25.1419  to  read  as 
follows: 

§  25. 1 4 1 9    Ice  protection. 

(a)  If  fluids  subject  to  freezing  may  be 
drained  overboard  in  flight  or  during 
ground  operation,  the  drains  must  be 
designed  and  located  to  prevent  the 
formation  of  hazardous  quantities  of  ice 
on  the  airplane  as  a  result  of  the 
drainage. 

(b)  If  certification  with  ice  protection 
provisions  is  desired  the  airplane  must 
be  able  to  safely  operate  in  the 
continuous  maximum  and  intermittent 
maximum  icing  conditions  of  Appendix 
C.  To  establish  that  the  airplane  can 
ojierate  within  the  continuous  maximum 
and  intermittent  maximum  conditions  of 
Appendix  C: 

(1)  An  analysis  must  be  performed  to 
establish  that  the  ice  protection  for  the 
various  components  of  the  airplane  is 
adequate,  taking  into  account  the 
various  aiiplane  operational 
configurations;  and 

(2)  To  verify  the  ice  protection 
analysis,  to  check  for  icing  anomalies, 
and  to  demonstrate  that  the  ice 
protection  system  and  its  components 
are  effective,  the  airplane  or  its 
components  must  be  tested  in  the 
various  operational  configuxations,  in 
measured  natural  atmospheric  icing 
cqnditions  and  by  one  or  more  of  the 
following  tests,  as  found  necessary: 

(i)  Laboratory  dry  air  or  simulated 
icing  tests,  or  a  combination  of  both,  of 
the  components  or  models  of  the 
components. 

(ii)  Flight  dry  air  tests  of  the  ice 
protection  system  as  a  whole,  or  of  its 
individual  components. 


(iii)  Flight  tests  of  the  airplane  or  its 
components  in  measured  simulated  icing 
conditions. 

(3)  Caution  information,  such  as  an 
amber  caution  light  or  equivalent,  must 
be  provided  to  alert  the  flightcrew  when 
the  anti-ice  or  deice  system  is  not 
functioning  normally. 

(4)  Unless  operations  at  night  in 
known  or  forecast  icing  conditions  €ire 
prohibited  by  an  operating  limitation,  a 
means  must  be  provided  for  illuminating 
or  otherwise  determining  the  formation 
of  ice  on  the  parts  of  the  wings  that  are 
critical  from  the  standpoint  of  ice 
accumulation.  Any  illumination  that  is 
used  must  be  of  a  type  that  will  nol 
cause  glare  or  reflection  that  would 
handicap  crewmembers  in  the 
performance  of  their  duties. 

(5)  For  turbine  engine  powered 
airplanes,  the  ice  protection  provisions 
of  this  section  are  considered  to  be 
applicable  primarily  to  the  airframe.  For 
the  powerplant  installation,  certain 
additional  provisions  of  Subpart  E  of 
this  Part  may  be  found  applicable. 

Explanation:  Sections  25.1403,  25.1416. 
and  25.1455  would  be  transferred  to 
9  25.1419  clarification  and  editorial 
improvement  In  addition  to  this 
consolidation,  the  contents  of  present 
§  25.1416(c)  would  be  revised  to  allow 
use  of  the  "dark  cockpit  concept"  i.e.,  a 
warning  when  failure  occurs  rather  than 
continual  pilot  monitoring  of  a  healthy 
system.  The  "dark  cockpit  concept"  has 
been  found  acceptable  previously  under 
the  equivalent  level  of  safety  provisions 
of  9  21.21(b)(1)  of  this  chapter. 

§  25.1421    [Removed] 

84.  By  removing  9  25.1421. 

Explanation:  Section  25.1421  specifies 
that  megaphones  must  be  restrained 
when  subject  to  the  ultimate  forces 
specified  in  9  25.561(b)(3).  Paragraphs 
25.561  (a)  and  (c),  however,  require  such 
restraint  for  all  such  items  of  mass, 
mcluding  megaphones.  Section  25.1421 
would,  therefore,  be  deleted  to  remove 
this  redundancy. 

§25.1433    [Amended) 

85.  By  amending  9  25.1433  by  removing 
paragraphs  (b)  and  (c)  and  by 
redesignating  paragraph  (a)  as  the 
whole  of  9  25.1433. 

Explanation:  See  proposal  No.  58. 

86.  By  amending  9  25.1435  by  revising 
paragraphs  (a)  and  (b)  to  read  as 

follows: 

§25.1435    HydrauNc  systems. 

(a)  Design.  (1)  Each  element  of  the 
hydraulic  system  must  be  designed  to 
withstand  without  deformation  that 
would  prevent  it  from  performing  its 


intended  function,  the  design  operating 
pressure  loads  in  combination  with  limit 
structural  loads  which  may  be  imposed 

(2)  Each  element  of  the  hydraulic 
system  must  be  able  to  withstand 
without  rupture,  the  design  operating 
pressure  loads  multiplied  by  a  factor  of 
1.5  in  combination  with  ultimate 
structural  loads  that  can  reasonably 
occur  simultaneously.  Design  operating 
pressure  is  maximum  normal  operating 
pressure,  excluding  transient  pressure. 

(b)  Tests  and  Analysis.  (1)  A  complete 
hydraulic  system  must  be  static  tested 
to  show  that  it  can  withstrand  1.5  times 
the  design  operating  pressure  without  a 
deformation  of  any  part  of  the  system 
that  would  prevent  it  from  performing  its 
intended  function.  Clearance  between 
structural  members  and  hydraulic 
system  elements  must  be  adequate  and 
there  must  be  no  permanent  detrimental 
deformation.  For  the  purpose  of  this  test, 
the  pressure  relief  valve  may  be  made 
inoperable  to  permit  application  of  the 
required  pressure. 

(2)  Compliance  with  9  25.1309  for 
hydraulic  systems  must  be  shown  by 
functional  tests,  endurance  tpsts,  and 
analyses.  The  entire  system,  or 
appropriate  subsystems,  must  be  tested 
in  an  airplane  or  in  a  mock-up 
installation  to  determine  proper 
performance  and  proper  relation  to 
other  aircraft  systems.  The  functional 
tests  must  include  simulation  of 
hydraulic  system  failure  conditions. 
Endurance  tests  must  simulate  the 
repeated  complete  flights  that  could  be 
expected  to  occur  in  service.  Elements 
which  fail  during  the  tests  must  be 
modified  in  order  to  have  the  design 
deficiency  corrected  and.  where 
necessary,  must  be  sufficientiy  retested. 
Simulation  of  operating  and 
environmental  conditions  must  be 
completed  on  elements  and  appropriate 
portions  of  the  hydrauhc  system  to  the 
extent  necessary  to  evaluated  the  ^e> 

environmental  effects.  Compliance  with 
9  25.1309  must  take  into  account  the 
following: 

(i)  Static  and  dynamic  loads  including 
flight  ground  pilot  hydrostatic  inertial 
and  thermally  induced  loads,  and 
combinations  thereof. 

(ii)  Motion,  vibration,  pressure 
transients  and  fatigue, 
(iii)  Abrasion,  corrosion  and  erosion, 
(iv)  Fluid  and  material  compatability. 
(v)  Leakage  and  wear. 

Explanation:  The  requirements  of 
9  25.1435(a)(2),  which  pjertain  to  crew 
indication,  are  adequately  covered  by 
9  25.1309.  Section  25.1435(a)  would 
therefore,  be  deleted  as  redundant 
Sections  25.1435(a)(4)  (i)  and  (ii) 
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presently  establish  pressure  limits 
expressed  in  terms  of  pump  average 
discharge  pressure;  however,  with 
proper  system  design,  as  required  by 
{  25.1309,  greater  pressures  are 
acceptable.  Sections  25.1435(a)(4]  (i)  and 
(ii)  would,  therefore,  be  deleted  to  allow 
flexibility  in  design.  In  addition,  current 
subparagraphs  (a)  (5),  (6),  (7),  and  (8) 
have  been  replaced  by  the  proposed 
subparagraphs  (b)(2)(i)  through  (b)(2)(v). 
The  current  subparagraphs  do  not 
specify  Umits  and  are  considered  vague 
and  to  general.  The  proposed 
S  25.1435(b)(2)  (i)  through  (v)  would  only 
require  limits  to  be  established  as 
necessary  to  meet  the  safety 
requirements  of  S  25.1309. 

S2S.1451    (RwnovwJl 
87.  By  removing  $  25.1451. 
Explanation:  See  proposal  No.  58. 

S2S.145S    IRwnovd] 

8&  By  removing  {  25.1455. 

Explanation:  See  proposal  No.  83. 

89.  By  revising  9  25.1521  to  read  as 
follows: 

S  2S.1S21    Powarplsnt  NmltatkMW. 

(a)  General.  The  powerplant 
limitations  prescribed  in  this  section 
must  be  established  so  that  they  do  no 
exceed  the  corresponding  limits  for 
which  the  engines  and  propellers  are 
type  certificated  and  do  not  exceed  the 
values  on  which  compliance  with  any 
other  requirement  of  this  part  is  based. 

(b)  Reciprocating  engine  installations. 
Operating  limitations  relating  to  the 
following  are  established  for 
reciprocating  engine  installations: 

(1)  Horsepower  or  torque,  r.p.m., 
manifold  pressure,  and  time  at  critical 
pressure  altitude  and  sea  level  pressure 
altitude  for — 

(i)  Maximum  continuous  power 
(relating  to  unsupercharged  operation  or 
to  operation  in  each  supercharger  mode 
as  applicable);  and 

(ii)  Takeoff  power  (relating  to 
unsupercharged  operation  or  to 
operation  in  each  supercharger  mode  as 
applicable). 

(2)  Fuel  grade  or  specification. 

(3)  Cylinder  head  and  oil 
tempera  txires. 

(4)  Any  other  parameter  for  which  a 
limitation  has  been  established  as  part 
of  the  engine  type  certificate  except  that 
a  limitation  need  not  be  established  for 
a  parameter  that  cannot  be  exceeded 
during  normal  operation  due  to  the 
design  of  the  installation  or  to  another 
established  limitation. 

(c)  Turbine  engine  installations. 
Operating  limitations  relating  to  the 


following  are  established  for  turbine 
engine  installations: 

(1)  Horsepower,  torque  or  thrust, 
r.p.m.,  gas  temperature,  and  time  for — 

(i)  Maximum  continuous  power  or 
thrust  (relating  to  augmented  or 
unaugmented  operation  as  applicable). 

(ii)  Takeoff  power  or  thrust  (relating 
to  augmented  or  unaugmented  operation 
as  applicable). 

(2)  Fuel  designation  or  specification. 

(3)  Any  other  parameter  for  which  a 
limitation  has  been  established  as  part 
of  the  engine  type  certificate  except  that 
a  limitation  need  not  be  established  for 
a  parameter  that  cannot  be  exceeded 
during  normal  operation  due  to  the 
design  of  the  installation  or  to  another 
established  limitation. 

(d)  Ambient  temperature.  An  ambient 
temperature  limitation  (including 
limitations  for  winterization 
installations,  if  applicable)  must  be 
established  as  the  maximum  ambient 
atmospheric  temperature  established  in 
accordance  with  {  25.1043(b). 

Explanation:  Section  25.903  requires 
each  engine  to  be  type  certificated.  Any 
limitation  established  as  a  condition  of 
the  engine  type  certificate  is,  therefore,  a 
limitation  on  the  airplane  by  reference 
regardless  of  whether  the  parameter  is 
specified  in  {  25.1521.  This  change 
would  clarify  the  applicability  of  such 
limitations  to  the  airplane  and  ensure 
that  they  are  not  overlooked  during 
airplane  certification.  The  basic  format 
would  be  changed  for  clarity  and 
consistency  with  §  33.7  of  this  chapter, 
which  pertains  to  the  engine  type 
certificate. 

90.  By  revising  S  25.1522  to  read  as 
follows: 

§  25. 1 522    Auxiliary  power  unH  limitations. 
If  an  auxiliary  power  unit  is  installed 
in  the  airplane,  limitations  established 
for  the  auxiliary  power  unit,  including 
categories  of  operation,  must  be 
specified  as  operating  limitations  for  the 
airplane. 

Explanation:  Section  25.1522  presently 
specifies  that  limitations  must  be 
established  if  an  auxiliary  power  unit 
(APU)  meets  the  requirements  of  TSO- 
C77,  implying  that  such  limitations  need 
not  be  established  for  those  APU's  that 
are  approved  in  conjunction  with  the 
type  certification  process  for  the 
airplanes  on  which  they  are  installed 
and  do  not  have  TSO-C77  authorization. 
Such  limitations  are,  in  fact,  required  for 
APU's  that  do  not  have  TSO-C77 
authorization  by  {§  25.1301  and  25.1309. 
This  change  would  place  the 
requirement  for  limitations  for  all  APU's 
in  the  same  section  for  clarity.  This 
change  would  also  delete  an  obsolete 


reference  to  (  37.183,  which  no  longer 
exists. 

91.  By  revising  §  25.1533,  paragraph 
(a)(2),  to  read  as  follows: 

§  25.1533    Additional  operating  limitations. 

(a)  *  •  * 

(2)  The  maximum  landing  weights 
must  be  established  as  the  weights  at 
which  compliance  is  shown  with  the 
applicable  provisions  of  this  Part 
(including  the  landing  and  approach 
climb  provisions  of  SS  25.119  and 
25.121(d)  for  altitudes  and  ambient 
temperatures). 

•  •        •        ♦        • 

Explanation:  This  would  correct  an 
editorial  error  that  has  existed  in  this 
Section  and  predecessor  regulations  for 
a  number  of  years.  Due  to  the  editorial 
structure  of  the  section,  this  correction 
would  introduce  no  additional  burden. 

92.  By  revising  S  25.1543,  paragraph  (b), 
to  read  as  follows: 

§  25. 1 543    Instrument  markinga:  General. 

•  *         «         •         • 

(b)  Each  instrument  marking  must  be 
clearly  visible  to  the  appropriate 
crewmember. 

Explanation:  Section  25.1543  currently 
specifies  that  instrument  markings  must 
be  visible  to  the  pilot  when,  in  fact,  the 
instrument  may  be  required  for  another 
crewmember,  such  as  the  flight  engineer. 
This  change  would  substitute  the  term 
"appropriate  crewmember"  for  "pilot." 
Also,  specific  reference  to  "arc  and  line" 
would  be  deleted  to  reflect  that  symbols, 
such  as  diamonds  or  triangles,  are 
frequently  used  in  addition  to  lines  and 
arcs. 

93.  By  revising  S  25.1551  to  read  as 
follows: 

§25.1551    OU  quantity  Indication. 

Each  oil  quantity  indicating  means 
must  be  marked  to  indicate  the  quantity 
of  oil  readily  and  accurately. 

Explanation:  The  wording  of  present 
S  25.1551  was  written  to  accommodate 
the  traditional  dipsticks.  The  phrase 
"with  enough  increments"  would  be 
deleted  to  accommodate  other 
indication  means,  such  as  sight  glasses. 
The  term  "indicating  means"  would  be 
used  in  lieu  of  "indicator"  because  the 
latter  has  sometimes  been 
misinterpreted  to  mean  an  indicator  in 
the  cockpit. 

94.  By  amending  9  25.1557,  by  revising 
the  heading  of  paragraph  (b),  and  adding 
a  new  paragraph  (b)(3)  to  read  as 
follows: 
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§  25.1557    IMecellaneous  martcinga  and 


(b)  Powerplant  fluid  filler  openings. 

(1)  *  •  * 

(2)  •  •  * 

(3)  Augmentation  fluid  filler  openings 
must  be  marked  at  or  near  the  filler 
cover  to  identify  the  required  fluid. 
***** 

Explanation:  See  proposal  No.  65. 

95.  By  amending  9  25.1581  by  adding  a 
new  paragraph  (a)(3)  to  read  as  follows: 

§  25.1581    General 

(a)  *   •   • 

(3)  Any  limitation  established  as  a 
condition  of  compliance  with  the 
applicable  noise  standards  of  Part  36  of 
this  chapter. 
«         •        •        *        • 

Explanation:  Section  36.1581(c) 
currently  requires  certain  weight 
limitations  established  in  compliance 
with  Part  36  to  be  included  in  the 
limitations  section  of  the  Airplane  Flight 
Manual.  This  would  be  a  conforming 
editorial  change  for  consistency  with 
§  36.1581(c). 

96.  By  amending  9  25.1583,  by  revising 
paragraphs  (b)(1),  (f)  and  (i)  to  read  as 
follows  and  by  removing  paragraph 
(b)(3): 

§  25. 1 583    Operating  limitations. 

•  *  *  *  • 

(b)  *  •  * 

(1)  Limitations  required  by  99  25.1521 
and  25.1522. 

***** 

(f)  Altitudes.  The  altitude  established 
under  9  25.1527. 

•         *         *         *         • 

(i)  Maneuvering  flight  load  factors. 
The  positive  maneuvering  limit  load 
factors  for  which  the  structure  is  proven, 
described  in  terms  of  accelerations, 
must  be  furnished. 

Explanation:  Section  25.15B3(b)(l) 
would  be  amended  to  conform  to  the 
previous  addition  of  9  25.1522  which 
pertains  to  auxiliary  power  unit 
limitations.  It  is  not  considered 
necessary  to  furnish  information 
concerning  instrument  markings  in  the 
Airplane  Flight  Manual  because  such 
information  is  contained  in  other 
required  documents.  Section 
25.1583(b)(3)  would,  therefore,  be 
deleted.  It  is  also  considered 
unnecessary  to  explain  the  altitude 
limiting  factors  In  the  Airplane  Flight 
Manual.  Section  25.1583(0  would, 
therefore,  be  revised  to  delete  this 
requirement.  The  statement  that  the 
accelerations  limit  the  angle  of  bank  in 
turns  and  limit  the  severity  of  pull-up 


maneuvers  presently  required  by 
9  25.1583(1)  has  been  a  source  of 
confusion  and  is  not  considered 
necessary.  Accordingly,  9  25.1583(i) 
would  be  amended  to  delete  the 
requirement  for  this  statement 

97.  By  revising  9  25.1587,  paragraph  (b) 
introductory'text  to  read  as  follows: 

S  25.1587    Performance  Information. 

•        •        *        *        • 

(b)  Each  Airplane  Flight  Manual  must 
contain  the  performance  information 
computed  under  the  appUcable 
provisions  of  this  Part  within  the 
operational  limits  of  the  airplane,  and 
must  contain  the  following: 
***** 

Explanation:  The  parenthetical 
phrase,  "include  99  25.115,  25.123.  and 
25.125  for  the  weights,  altitudes, 
temperatures,  wind  components,  and 
nmway  gradients,  as  applicable," 
presently  contained  in  9  25.1587(b)  has 
created  confusion  because  some  of  the 
items  cited  (wind,  slope,  etc.)  are  not 
consistent  with  those  mentioned  in  the 
specified  paragraphs.  The  parenthetical 
phrase  would,  therefore,  be  deleted. 

98.  By  revising  Appendix  F  to  read  as 
follows: 

Appendix  F — ^Test  Criteria  and 
Procedures  for  Showing  Compliance 
With  9  25.853. 

(a)  Material  test  criteria — (1)  Interior 
compartments  occupied  by  crew  or 
passengers: 

(i)  Interior  ceiling  panels,  interior  wall 
panels,  partition*,  galley  •tructure.  large 
cabinet  walls,  structural  flooring,  and 
materials  used  in  the  construction  of  stowage 
compartinentB  (other  than  imderseat  stowage 
compartments  and  compartments  for  stowing 
small  items  such  as  magazine*  and  maps) 
must  t>e  self-extinguishing  when  tested 
vertically  in  accordance  with  the  applicable 
portions  of  this  Appendix.  The  average  bum 
length  may  not  exceed  fl  inche*  and  the 
average  flame  time  after  removal  of  the  flame 
source  may  not  exceed  15  *econd*.  Dripping* 
from  the  te*t  specimen  may  not  continue  to 
flame  for  more  than  an  average  of  3  seconds 
after  falling. 

(ii)  Floor  covering,  textile  (including 
draperies  and  upholstery],  seat  cushions, 
padding,  decorative  and  nondecorative 
coated  fabrics,  leather,  trays  and  galley 
furnishings,  electrical  conduit,  thermal  and 
acoustical  insulation  and  insulation  covering, 
air  ducting,  joint  and  edge  covering,  cargo 
compartment  liners,  insulation  blankets, 
cargo  covers  and  transparencies,  molded  and 
thermofonned  parts,  air  ducting  joints,  and 
trim  strips  (decorative  and  chafrng).  that  are 
constructed  of  materials  not  covered  in 
subparagraph  (iv)  l>elow,  must  be  self- 
extinguishing  when  tested  vertically  in 
accordance  «vith  the  applicable  portions  of 
this  Appendix.  The  average  Imm  length  may 
not  exceed  8  inches,  and  the  average  flame 


time  after  removal  of  the  flame  source  may 
not  exceed  15  seconds.  Drippings  from  the 
test  specimen  may  not  continue  to  flame  for 
more  than  an  average  of  5  second*  after 
falling. 

(iii)  Motion  picture  film  must  be  safety  film 
meeting  the  Standard  Specifications  for 
Safety  Photographic  Film  PH  1.25  (available 
from  the  American  National  Standards 
Institute.  1430  Broadway.  New  York,  N.Y. 
10018).  If  the  film  travels  through  ducts,  the 
ducts  must  meet  the  requirements  of 
subparagraph  (ii)  of  this  paragraph 

(iv)  Clear  plastic  windows  and  signs,  parts 
constructed  in  whole  or  in  part  or  elastomeric 
materials,  edge  lighted  instrument  assemblies 
consisting  of  two  or  more  instruments  in  a 
common  housing,  seat  belts,  shoulder 
harnesses,  and  cargo  and  baggage  tiedown 
equipment  including  containers,  bins,  pallets, 
etc  used  in  passenger  or  crew 
compartments,  may  not  have  an  average  bum 
rate  greater  than  2.5  inches  per  minute  when 
tested  horizontally  in  accordance  with  the 
applicable  portion*  of  this  Appendix. 

(v)  Except  for  small  parts  (such  as  knobs, 
handles,  rollers,  fasteners,  clips,  grommets. 
rub  strips,  pulleys,  and  small  electrical  parts) 
that  would  not  contribute  significantly  to  the 
propagation  of  a  fire  and  for  electrical  wire 
and  cable  insulation,  materials  in  items  not 
specified  in  subparagraphs  (i).  (ii).  (iii),  or  (iv) 
of  this  paragraph  may  not  have  a  tMim  rate 
greater  than  4.0  inche*  per  minute  when 
tested  horizontally  in  accordance  with  the 
applicable  portions  of  this  Appendix. 

(2)  Cargo  and  t>aggage  compartments  not 
occupied  by  crew  or  passengers:  (i)  Thermal 
and  acoustic  inaulation  (including  covering*) 
used  in  each  cargo  and  baggage  compartment 
must  be  constructed  of  materials  that  meet 
the  requirements  set  forth  in  paragraph 
(a)(l)(ii)  of  this  Appendix. 

(ii)  Cargo  or  baggage  compartments 
defmed  in  S  25.857  as  Class  B  through  E  must 
have  a  liner  constructed  of  materials  that 
meet  the  requirements  of  paragraph  (a)(l)(ii) 
of  this  Appendix  and  separated  from  the 
airplane  structure  (except  for  attachments). 
Such  liners  must  be  subject  to  the  45'  angle 
test.  The  flame  may  not  penetrate  (pass 
through)  the  material  during  application  of 
the  flame  or  subsequent  to  its  removal  The 
average  flame  time  after  removal  of  the  flame 
may  not  exceed  15  seconds,  and  the  average 
glow  time  may  not  exceed  10  seconds. 

(iii]  Insulation  blankets  and  covers  used  to 
protect  cargo  must  be  constructed  of 
materials  that  meet  the  requirements  of 
paragraph  {a)(l)(ii)  of  thi*  Appendix. 
Tiedown  equipment  (including  containers, 
bins,  and  pallets)  used  in  each  cargo  and 
baggage  compartment  must  be  constructed  of 
material*  that  meet  the  requirement*  of 
paragraph  (a)(l)(v)  of  thi*  Appendix. 

(3)  Electrical  system  componentK 
Insulation  on  electrical  wire  or  cable 
installed  in  any  area  of  the  fuselage  must  t>e 
self-extinguishing  when  subjected  to  the  80* 
test  specified  in  this  Appendix.  The  average 
bum  length  may  not  exceed  3  inches,  and  the 
average  flame  time  after  removal  of  the  flame 
source  may  not  exceed  30  seconds.  Drippings 
from  the  test  specimen  may  not  contiriie  to 


47378 Federal  Register  /  Vol.  49.  No.  233  /  Monday.  December  3.  1984  /  Proposed  Rules 


flame  for  more  than  an  average  of  3  seconds 
after  falling. 

(b)  Test  Procedures— [1]  Conditioning: 
Specimens  must  be  conditioned  to  70*  ±5*  F.. 
and  at  50  percent  ±5  percent  relative 
humidity  until  moisture  equilibrium  is 
reached  or  for  24  hours.  Each  specimen  must 
remain  in  the  conditioning  environment  until 
it  is  subjected  to  the  flame. 

(2)  Specimen  configuration:  Except  for 
small  parts  and  electrical  wire  and  cable 
insulation,  materials  must  be  tested  either  as 
section  cut  from  a  fabricated  part  as  installed 
in  the  airplane  or  as  a  specimen  simulating  a 
cut  section,  such  as  a  specimen  cut  from  a 
flat  sheet  of  the  material  or  a  model  or  the 
fabricated  part.  The  specimen  may  be  cut 
from  any  location  in  a  fabricated  part; 
however,  fabricated  units,  such  as  sandwich 
panels,  may  not  be  separated  for  test.  Except 
as  noted  below,  the  specimen  thickness  must 
be  no  thicker  than  the  minimum  thickness  to 
be  qualified  for  use  in  the  airplane.  Test 
specimens  of  thick  foam  parts,  such  as  seat 
cushions,  must  be  V^-inch  in  thickness.  Test 
specimens  of  materials  that  must  meet  the 
requirements  of  paragraph  (a)(l)(v)  of  this 
Appendix  must  be  no  more  than  V^-irich  in 
thickness.  Electrical  wire  and  cable 
specimens  must  be  the  same  size  as  used  in 
the  airplane.  In  the  case  of  fabrics,  both  the 
warp  and  fill  direction  of  the  weave  must  be 
tested  to  determine  the  most  critical 
flammability  condition.  Specimens  must  be 
mounted  in  a  metal  frame  so  that  the  two 
long  edges  and  the  upper  edge  are  held 
securely  during  the  vertical  test  prescribed  in 
subparagraph  (4)  of  this  paragraph  and  the 
two  long  edges  and  the  edge  away  from  the 
flame  are  held  securely  during  the  horizontal 
test  prescribed  in  subparagraph  (5)  of  this 
paragraph.  The  exposed  area  of  the  specimen 
must  be  at  least  2  inches  wide  and  12  inches 
long,  unless  the  actual  size  used  in  the 
airplane  is  smaller.  The  edge  to  which  the 
burner  flame  is  applied  must  not  consist  of 
the  finished  or  protected  edge  of  the 
specimen  but  must  be  representative  of  the 
actual  cross-section  of  the  material  or  part  as 
installed  in  the  airplane.  The  specimen  must 
be  mounted  in  a  metal  frame  so  that  all  four 
edges  are  held  securely  and  the  exposed  area 
of  the  specimen  is  at  least  8  inches  by  8 
inches  during  the  45'  test  prescribed  in 
subparagraph  (6)  of  this  paragraph. 

(3)  Apparatus:  Except  as  provided  in 
subparagraph  (7)  of  this  paragraph,  test  must 
be  conducted  in  a  draft-free  cabinet  in 
accordance  with  Federal  Test  Method 
Standard  19t  Model  5903  (revised  Method 
5902)  for  the  vertical  test,  or  Method  5906  for 
horizontal  test  (available  from  the  General 
Services  Administration,  Business  Service 
Center,  Region  3,  Seventh  &  D  Streets,  SW., 
Washington.  D.C.  20407).  Specimens  which 
are  too  large  for  the  cabinets  must  be  tested 
in  similar  draft-free  conditions. 

(4)  Vertical  test-  A  minimum  of  three 
specimens  must  be  tested  and  results 
averaged.  For  fabrics,  the  direction  of  weave 
corresponding  to  the  most  critical 
flammability  conditions  must  be  parallel  to 
the  longest  dimension.  Each  specimen  must 
be  supported  vertically.  The  specimen  must 
be  exposed  to  a  Bunsen  or  Tirrill  burner  with 
a  nominal  %-inch  I.D.  tube  adjusted  to  give  a 


flame  of  1  Vi  inches  in  height.  The  minimum 
flame  temperature  measured  by  a  calibrated 
thermocouple  pyrometer  in  the  center  of  the 
flame  must  be  1550  *F.  The  lower  edge  of  the 
specimen  must  be  %-inch  above  the  top  edge 
of  the  burner.  For  materials  covered  by 
paragraph  (a)(l)(i)  of  this  Appendix,  the 
flame  must  be  applied  for  60  seconds  and 
then  removed.  For  materials  covered  by 
paragraph  (a)(l)(ii)  of  this  Appendix,  the 
flame  must  be  applied  for  12  seconds  and 
then  removed.  Flame  time,  bum  length,  and 
flaming  time  of  drippings,  if  any,  may  be 
recorded.  The  bum  length  determined  in 
accordance  with  subparagraph  (7)  of  this 
paragraph  must  be  measured  to  the  nearest 
tenth  of  an  inch. 

(5)  Horizontal  test  A  minimum  of  three 
specimens  must  be  tested  and  the  results 
averaged.  Each  specimen  must  be  supported 
horizontally.  The  exposed  surface,  when 
installed  in  the  aircraft,  must  be  face  down 
for  the  test.  The  specimen  must  be  exposed  to 
a  Bunsen  or  Tirrill  burner  with  a  nominal  %- 
inch  I.D.  tube  adjusted  to  give  a  flame  of  1  Vi 
inches  in  height.  The  minimum  flame 
temperature  measured  by  a  calibrated 
thermocouple  pyrometer  in  center  of  the 
flame  must  must  be  1550  °F.  The  specimen 
must  be  positioned  to  that  edge  being  tested 
is  centerd  V4-inch  above  top  of  the  burner. 
The  flame  must  be  applied  for  15  seconds  and 
then  removed.  A  minimum  of  10  inches  of 
specimen  must  be  used  for  timing  purposes, 
approximately  1V4  inches  must  bum  before 
the  burning  front  reaches  the  timing  zone, 
and  the  average  bum  rate  must  be  recorded. 

(6)  Forty-five  degree  test-  A  minimum  of 
three  specimens  must  be  tested  and  the 
results  averaged.  The  specimens  must  be 
supported  at  an  angle  of  45*  to  a  horizontal 
surface.  The  exposed  surface  when  installed 
in  the  aircraft  must  be  face  down  for  the  test. 
The  specimens  must  be  exposed  to  a  Bunsen 
or  Tirrill  burner  with  a  nominal  %-inch  I.D. 
tube  adjusted  to  give  a  flame  of  1 V^  inches  in 
height.  The  minimum  flame  temperature 
measured  by  a  calibrated  thermocouple 
pyrometer  in  the  center  of  the  flame  must  be 
1550  *F.  Suitable  precautions  must  be  taken 
to  avoid  drafts,  llie  flame  must  be  applied  for 
30  seconds  with  one-third  contacting  the 
material  at  the  center  of  the  specimen  and 
then  removed.  Flame  time,  glow  time,  and 
whether  the  flame  pentrates  (passes  through) 
the  specimen  must  be  recorded. 

(7)  Sixty  degree  test:  A  minimum  of  three 
specimens  of  each  wire  specification  (make 
and  size)  must  be  tested.  The  specimen  of 
wire  or  cable  (including  insulation)  must  be 
placed  at  an  angle  of  60°  with  the  horizontal 
in  the  cabinet  specified  in  subparagraph  (3)  of 
this  paragraph  with  the  cabinet  door  open 
during  the  test,  or  must  be  placed  within  a 
chamber  approximately  2  feet  high  by  1  foot 
by  1  foot,  open  at  the  top  and  at  one  vertical 
side  (front),  and  which  allows  sufficient  flow 
of  air  for  complete  combustion,  but  which  is 
free  from  drafts.  The  specimen  must  be 
paralled  to  and  approximately  6  inches  from 
the  front  of  the  chamber.  The  lower  end  of 
the  specimen  must  be  held  rigidly  clamped. 
The  upper  end  of  the  specimen  must  pass 
over  a  pulley  or  rod  and  must  have  an 
appropriate  weight  attached  to  it  so  that  the 
specimen  is  held  tautly  throughout  the 


flammability  test.  The  test  specimen  span 
beween  lower  clamp  and  upper  pulley  or  rod 
must  be  24  inches  and  must  be  marked  8 
inches  from  the  lower  end  to  indicate  the 
central  point  for  flame  applications.  A  flame 
from  Bunsen  or  Tirrill  burner  must  be  applied 
for  30  seconds  at  the  test  mark.  The  bumer 
must  be  mounted  underneath  the  test  mark 
on  the  specimen,  perpendicular  to  the 
specimen  and  at  an  angle  of  30*  to  the 
vertical  plane  of  the  specimen.  The  burner 
must  have  a  nominal  bore  of  %-inch  and  be 
adjusted  to  provide  a  3-inch  high  flame  with 
an  inner  cone  approximately  one-third  of  the 
flame.  The  minimum  temperature  of  the 
hottest  portion  of  the  flame,  as  measured  with 
a  calibrated  thermocouple  pyrometer,  may 
not  be  less  than  1750  *F.  The  bumer  must  be 
positioned  so  the  hottest  portion  of  the  flame 
is  applied  to  the  test  mark  on  the  wire.  Flame 
time,  bum  length,  and  flaming  time,  bum 
length,  and  flaming  time  of  dripings,  if  any, 
must  be  recorded.  The  bum  length 
determined  in  accordance  with  paragraph 
must  be  measured  to  the  nearest  tenth  of  an 
inch.  Breaking  of  the  wire  specimens  is  not 
considered  a  failure. 

(8)  Bum  length:  Bum  length  is  the  distance 
from  the  original  edge  to  the  farthest 
evidence  of  damage  to  the  test  specimen  due 
to  flame  impingement,  including  areas  of 
partial  or  complete  consumption,  charring,  or 
embrittlement,  but  not  including  areas 
sooted,  stained,  warped,  or  discolored,  nor 
areas  where  material  has  shrunk  or  melted 
away  from  the  heat  source. 

Explanation:  The  test  criteria 
presently  contained  in  S§  25.853,  25.655, 
and  25.1359.  would  be  transferred  to 
Appendix  F  for  editoral  improvement 
and  consistency.  The  term  "acrylic" 
would  be  replaced  by  the  generic  term 
"clear  plastic"  to  clarify  the 
applicability  to  all  nonglass  window 
materials. 

Appendix  G — (Amended] 

99.  By  amending  Appendix  G.  paragraph 
(b)(2).  by  removing  the  lower  case  Greek 
letter  Beta  where  deHned  as  the  root- 
mean-square  gust  velocity,  and  inserting 
a  lower  case  Greek  Letter  sigma  in  its 
place. 

Explanation:  This  would  be  a 
conforming  change  to  correct  an 
editorial  error. 

100.  By  adding  a  new  Appendix  I  to  read 
follows: 

Appendix  I — Emergency  Demonstration 

The  following  test  criteria  and  procedures 
must  be  used  for  showing  compliance  with 
S  25.803: 

(a)  The  emergency  evacuation  must  be 
conducted  either  during  the  dark  of  the  night 
or  during  daylight  with  the  dark  of  night 
simulated.  If  the  demonstration  is  conducted 
indoors  during  daylight  hours,  it  must  be 
conducted  with  each  window  covered  and 
each  door  closed  to  minimize  the  daylight 
effect.  Illumination  on  the  floor  or  ground 


Federal  Register  /  Vol.  49.  No.  233  /  Monday,  December  3.  1984  /  Proposed  Rules 47379 


may  be  used,  but  it  must  t>e  kept  low  and 
shielded  against  shining  into  the  airplane's 
windows  or  doors. 

(b)  The  airplane  must  be  in  a  normal 
attitude  with  landing  gear  extended. 

(c)  Standards  or  ramps  may  be  used  for 
descent  from  the  wing  to  the  ground,  and 
safety  equipment  such  as  mats  or  inverted 
life  rafts  may  he  placed  on  the  floor  or  ground 
to  protect  participants.  No  other  equipment 
that  is  not  part  of  the  airplane's  emergency 
evacuation  equipment  may  be  used  to  aid  the 
participants  in  reaching  the  ground. 

(d)  Except  as  provided  in  paragraph  (a)  of 
this  Appendix,  only  the  airplane's  emergency 
lighting  system  may  provide  illumination. 

(e)  All  emergency  equipment  required  for 
the  planned  operation  of  the  airplane  must  be 
installed. 

(f)  Each  external  door  and  exit,  and  each 
intemal  door  or  curtain,  must  be  in  the 
takeoff  configuration. 

(g)  Each  crewmember  must  be  seated  in  the 
normally  assigned  seat  for  takeoff  and  must 
remain  in  the  seat  until  receiving  the  signal 
for  commencement  of  the  demonstration. 
Each  crewmeml>er  must  be  a  person  having 
knowledge  of  the  operation  of  exits  and 
emergency  equipment  and.  if  compliance 
with  (  121.291  is  also  l>eing  demonstrated,  a 
member  of  a  regularly  scheduled  line  crew. 

(h)  A  representative  passenger  load  of 
persons  in  normal  health  must  be  used  as 
follows: 

(1)  A  minimum  of  25  percent  of  the 
participants  must  be  over  50  years  of  age, 
with  at  least  40  percent  female.  Participants 
over  60  years  of  age  need  not  be  used. 

(2)  The  remaining  75  percent  may  be  50 
years  of  age  or  younger,  with  at  least  30 
percent  female.  Participants  under  18  years  of 
age  need  not  be  used. 

(3)  Three  life-size  dolls,  not  included  as 
part  of  the  total  passenger  load,  must  be 
carried  by  passengers  to  simulate  live  infants 
2  years  old  or  younger. 

(4)  Crewmembers,  mechanics,  and  training 
personnel,  who  maintain  or  operate  the 
airplane  in  the  normal  course  of  their  duties, 
may  not  be  used  as  passengers. 

(i)  No  passenger  may  t>e  assigned  a  speciflc 
seat  except  as  the  Administrator  may  require. 
Except  as  required  by  subparagraph  1  of  this 
paragraph,  no  employee  of  the  applicant  may 
tie  seated  next  to  an  emergency  exit. 


(j)  Seat  belts  and  shoulder  hamesses  (as 
required)  must  be  fastened. 

(k)  Before  the  start  of  the  demonstratioa 
approximately  one-half  of  the  total  average 
amount  of  carry-on  l>aggage.  blankets, 
pillows,  and  other  similar  articles  must  be 
distributed  at  serveral  locations  in  aisles  and 
emergency  exit  access  ways  to  create  minor 
obstructions. 

(1)  Each  crewmember  must  l>e  seated  in  his 
normally  assigned  seat  for  takeoff  and  must 
remain  in  the  seat  until  receiving  the  signal 
for  commencement  of  the  demonstration. 

(m)  No  prior  indication  may  be  given  to  any 
crewmember  or  passenger  of  the  particular 
exits  to  be  used  in  the  demonstration. 

(n)  The  applicant  may  not  practice, 
rehearse,  or  describe  the  demonstration  for 
the  participants  nor  may  any  participant  have 
taken  part  in  this  type  of  demonstration 
within  the  preceding  6  months. 

(o)  The  pretakeoff  passenger  brieflng       ^ 
required  by  {  121.571  may  be  given.  The 
passengers  may  also  l>e  advised  to  follow 
directions  of  crewmembers  but  not  l>e 
instructed  on  the  procedures  to  be  followed 
in  the  demonstration. 

(p)  If  safety  equipment  as  allowed  by 
paragraph  (c)  of  this  paragraph  is  provided, 
either  all  passenger  and  cockpit  windows 
must  be  blacked  out  or  all  of  the  emergency 
exits  must  have  safety  equipment  in  order  to 
prevent  disclosure  of  the  available 
emergency  exits. 

(q)  Not  more  than  SO  percent  of  the 
emergency  exits  in  the  sides  of  the  fuselage  of 
an  airplane  that  meets  all  of  the  requirements 
applicable  to  the  required  emergency  exits 
for  that  airplane  may  be  used  for  the 
demonstration.  Exits  that  are  not  to  be  used  ^ 
in  the  demonstration  must  have  the  exit 
handle  deactivated  or  must  be  indicated  by 
red  lights,  red  tape,  or  other  acceptable 
means  placed  outside  the  exits  to  indicate 
fire  or  other  reason  why  they  are  unusable. 
The  exits  to  be  used  must  be  representative 
of  all  of  the  emergency  exits  on  the  airplane 
and  must  be  designated  by  the  applicant, 
subject  to  approval  by  the  Administrator.  At 
least  one  floor  level  exit  must  be  used. 

(r)  All  evacuees,  except  those  using  an 
over-the-wing  exit,  must  leave  the  airplane 
by  a  means  provided  as  part  of  the  airplane's 
equipment. 


(s)  The  applicant's  approved  procedurat 
must  be  fully  utilized  during  the 
demonstration. 

(t)  The  evacuation  time  period  is  completed 
when  the  last  occupant  has  evacuated  the 
airplane  and  is  on  the  ground.  Provided  that 
the  acceptance  rate  of  the  stand  or  ramp  is  no 
greater  than  the  acceptance  rate  of  the  means 
available  on  the  airplane  for  descent  from  the 
wing  during  an  actual  crash  situation, 
evacuees  using  stands  or  ramps  allowed  by 
paragraph  (c)  of  this  Appendix  are 
considered  to  be  on  the  ground  when  they  are 
on  the  stand  or  ramp. 

Explanatioo:  See  proposal  No.  48. 

(Sees.  313(a).  601.  and  603  of  the  Federal 
Aviation  Act  of  1958.  as  amended  (49  U3.C. 
1354(a),  1421,  and  1423):  49  U.S.C.  10e(g) 
(Revised.  Pub.  L  97-449.  January  12. 1983): 
and  14  CFR  11.45) 

Note. — These  proposed  amendments  are 
generally  relieving,  clarifying,  or  editorial  in 
nature  and  would  have  minimal  economic 
impact  based  upon  the  assessment  discussed 
more  fully  in  the  Section  entitled  "Economic 
Evaluation."  In  those  instances  in  which 
altemative  means  of  compliance  are  provided 
for,  no  additional  burden  would  t>e  imposed. 
As  that  assessment  also  indicates,  no  small 
entities,  within  the  meaning  of  the  Regulatory 
Flexibility  Act  would  be  affected.  The  FAA 
has  therefore  determined  that  this  notice 
involves  a  rulemaking  action  which  is  not  a 
"major  rule"  under  Executive  Order  12291 
and  is  not  a  "significant  rule"  under 
Department  of  Transportation  Regulatory 
Policies  and  Procedures  (44  FR 11034: 
February  28. 1979).  In  addition,  for  the 
reasons  stated  above,  it  is  certified  that  the 
proposals,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act.  A  copy  of  the 
draft  evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A  copy  of 
it  may  be  obtained  by  contacting  the  person 
identified  under  the  caption  ran  niMTHn 

INFOitMATION  COIITACT. 

Issued  in  Seattle,  Washingtoa  on 
September  21, 1984. 
Frederick  M.  Isaac      , 

Acting  Director.  Northwest  Mountain  Region. 

(FR  Doc.  S4-31248  PiM  11-30-S4;  S'4S  •m) 
MUJNO  COW  4eiO-19-M 
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CFR  CHECKUST 


TNs  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  K  Is  arranged  in  the  order  of  CFR  btles,  prices. 
and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  arxj  «vhich  is  now  available  for  sale  at  the  Government 
Printing  Office. 

New  units  issued  during  the  week  are  arwKMinced  on  the  back  cover 

of  the  daily  Federal  Register  as  tfiey  beconw  available. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
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Quarantine 

Animal  and  Plant  Health  Inspection  Service 

Savings  and  Loan  Associations 

Federal  Home  Loan  Bank  Board 

Small  Businesses 

Small  Businebs  Administration 

Truth  In  Lending 

Federal  Reserve  System 

Voting  Rights 

Personnel  Management  Office 

X  Rays 

Food  and  Drug  Administration 


Agricultural  Marketing  Service 

PROPOSED  RULES 

47402     Honey,  extracted;  grade  standards;  correction 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and 
Plant  Health  Inspection  Service;  Farmers  Home 
Administration:  Forest  Service;  Human  Nutrition 
Information  Service;  Soil  Conservation  Service. 

Alcohol,  Tobacco  and  Firearms  Bureau 
NOTices 

Organization,  functions,  and  authority  delegations: 
47468         Associate  Director  (Law  Enforcement);  correction 


Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Animal  and  poultry  import  restrictions: 
Reservation  of  space  for  quarantine  of  animals 
and  birds 


47402 


47461 


47426, 
47427 
47427 


Arts  and  Humanities,  National  Foundation 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration. 

Defense  Department 

NOTICES 

Meetings: 
Electron  Devices  Advisory  Group  (2  documents) 

Media  Advisory  Council 


Delaware  River  Basin  Commission 

NOTICES 

47427  Hearings,  etc. 

Economic  Regulatory  Administration 

NOTICES 
Remedial  orders: 

47428  Tampimex  Oil  International,  Ltd. 

Employment  and  Training  Administration 

RULES 

Job  Training  Partnership  Act  programs: 
47384         Indian  and  Native  American  employment  and 

training  program;  designation  procedures  for 

grantees;  correction 
NOTICES 
Adjustment  assistance: 

47442  Electra  Co.  et  al. 

Job  Training  Partnership  Act: 

47443  Performance  standards;  numerical  values 


Energy  Department 

See  Economic  Regulatory  Administration;  Energy 
Information  Administration;  Federal  Energy 
Regulatory  Commission;  Hearings  and  Appeals 
Office,  Energy  Department. 

Energy  Information  Administration 

NOTICES 
47428     Agency  information  collection  activities  under 
OMB  review 

Environmental  Protection  Agency 

RULES 
Hazardous  waste: 

47390  Permit  program;  test  manual  corrections,  etc. 
Hazardous  waste  program  authorizations: 

47391  Virginia 
PROPOSED  RULES 

Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc.: 
47420        Chlorpyrifos;  correction 

NOTICES 

Meetings: 

47434  Science  Advisory  Board 

47435  Water  Engineering  Research  Laboratory  Seminar 

Farmers  Home  Administration 

NOTICES 
47423     Natural  resources  management  guide;  meeting  (2 
documents) 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives; 
47382         B.F.  Goodrich 
47415         Beech 

PROPOSED  RULES 
47415     VOR  Federal  Airways:  withdrawal 

Federal  Bureau  of  Investigation 

NOTICES 

Committees;  establishment,  renewals,  terminations, 

ets.: 
47441         National  Crime  Information  Center  Advisory 
Policy  Board 

Federal  Communications  Commission 

RULES 

Radio  broadcasting: 
47395         AM  stations;  daytime-only,  etc.;  hours  of 
operation:  effective  date  stayed 

Federal  Deposit  Insurance  Corporation 

NOTICES 
47470     Meetings:  Sunshine  Act 

Federal  Election  Commission 

NOTICES 
47470     Meetings;  Sunshine  Act 

Federal  Energy  Regulatory  Commission 

NOTICES 
Hearings,  etc.; 
47429         United  Gas  Pipe  Line  Co. 
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Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
47410        Conversions  from  mutual  to  stock  form;  47436 

conversion  proxy  solicitations 


47393 


47435 

47435 
47435 


Federal  Maritime  Commission 

RULES 

General  and  administrative  provisions;  employee 

responsibilities  and  conduct,  oHicial  seal,  practice 

and  procedure,  etc.;  correction 

NOTICES 

Freight  forwarder  licenses: 

DM  Ocean  Freight  Forwarders  Division  et  al. 

]IF  America.  Inc.  et  al. 

K-C  International  Freight  Forwarders 


Federal  Reserve  System 
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47405  Official  staff  commentary  update 
Truth  in  lending  (Regulation  Z): 

47406  Official  staff  commentary  update 
NOTICES 

47470     Meetings;  Sunshine  Act 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
47397         Koki'o 

PROPOSED  RULES 
47420     Federal  aid  in  fish  and  wildlife  restoration;  sport 

fishing 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
47387         Altana,  Inc.:  sponsor  name  change 
47387         Nutrius.  Inc.;  sponsor  name  change;  correction 

GRAS  or  prior-sanctioned  ingredients: 
47384         Lactase  enzyme  preparation 

Radiological  health: 
47387         Diagnostic  x  ray  systems  and  components; 

reporting  and  recordkeeping  requirements,  and 
effective  date 

PROPOSED  RULES 

Food  for  human  consumption: 
47418         Margarine;  indentity  standards;  correction 

NOTICES 

GRAS  or  prior-sanctioned  ingredients: 
47435         Fieinz  U.S.A.;  petition;  correction 

Human  drugs; 
47435         Single-entity  coronary  vasodilators;  exemption 
revoked,  etc.;  correction 

Forest  Service 

NOTICES 

Meetings: 
47424         Tonto  National  Forest  Grazing  Advisory  Board 
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47432 


47423 


47388 


47436 


47425 
47425 

47426 


47441 


Healtii  And  Human  Services  Department 

See  Food  and  Drug  Administration;  Health 

Resources  and  Services  Administration;  Public 

Health  Service.  47441 


Healtii  Resources  and  Service  Administration 

NOTICES 

Grants;  availability,  etc.: 
State  health  planning  and  development  agencies; 
determination  of  population  of  States 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
Cases  filed 
Decisions  and  orders 

Special  refund  procedures;  implementation  and 
inquiry 

Historic  Preservation,  Advisory  Council 

NOTICES 

Meetings 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Condominium  ownership;  maximum  mortgage 
amounts  for  nonoccupant  mortgagors 


Human  Nutrition  Information  Service 

NOTICES 
Meetings: 
47424         Dietary  Guidelines  Advisory  Committee 


Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land 
Management  Bureau;  Minerals  Management 
Service;  National  Park  Service;  Reclamation 
Bureau;  Surface  Mining  Reclamation  and 
Enforcement  Office. 
NOTICES 

Environmental  statements;  availability,  etc.: 
Jackson  Lake  Safety  of  Dams  Project,  WY-IO 


International  Trade  Administration 

NOTICES 

Countervailing  duties: 
Leather  wearing  apparel  from  Mexico 
Textiles  and  textile  products  from  Panama 

Meetings: 

President's  Export  Council 


International  Trade  Commission 

NOTICES 
47440     Agency  information  collection  activities  under 
OMB  review 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
47440         Southern  Pacific  Transportation  Co. 


Justice  Department 

See  also  Federal  Bureau  of  Investigation. 
NOTICES 

Pollution  control;  consent  judgments: 
Pine  Valley  Golf  Club 


Labor  Department 

Sec  also  Employment  and  Training  Administration; 

Mine  Safety  and  Health  Administration;  Pension 

and  Welfare  Benefit  Programs  Office. 

NOTICES 

Privacy  Act;  systems  of  records 


Land  Management  Bureau 

NOTICES 

Oil  and  gas  leases: 

Colorado 
Planning  analysis: 

Kentucky 

Louisiana 


Federal  Register  /  Vol.  49.  No.  234  /  Tuesday,  December  4.  1984  /  Contents 


47438 

47437 
47437 


47444 
47460 


47443 
47444 
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NOTICES 
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Giant  Portland  ft  Masonry  Cement  Co. 

Kaiser  Sand  ft  Gravel  Co. 


47392 
47393 


Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 

Royal  Bank  of  Canada  et  al. 
Pension  fund  investments  and  corporate 
governance;  hearings 

Personnel  Management  Office 

RULES 

Voting  rights  program: 
Alabama;  final  rule  and  request  for  comments 
South  Carolina;  final  rule  and  request  for 
comments 


Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
47438         Shell  Offshore  Inc. 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
47396        Lamps,  reflective  devices,  and  associated 
equipment;  semi-sealed  headlamps  with 
replaceable  bulb,  etc.;  response  to  petition 

National  Oceanic  and  Atmospheric 
Administration 

PROPOSED  RULES 

Fisherv'  conservation  and  management: 

Atlantic  surf  clam  and  ocean  quahog 
Fishery  products,  processed: 

Crab  meat  and  oysters;  grade  standards 
Marine  sanctuaries: 

Fagatele  Bay  National  Marine  Sanctuary; 

American  Samoa 


47422 
47421 
47415 


National  Park  Service 

NOTICES 

Historic  Places  National  Register;  pending 
nominations: 
47439         Arizona  et  al. 


47461 


47470 


47461 


47462 
47463 
4746S 
47466 
47466 

47466 
47471 


National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit 

applications,  etc. 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act 
Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Application,  etc.: 

Connecticut  Light  &  Power  Co.  et  al. 

Connecticut  Yankee  Atomic  Power  Co. 

Inspection  &  Testing,  Inc. 

Philadelphia  Electric  Co. 

Portland  General  Electric  Co.  et  al. 
Environmental  statements;  availability,  etc.: 

Tennessee  Valley  Authority 
Meetings:  Sunshine  Act 


Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
47467         Durbin,  ND 

Postal  Service 

RULES 

Domestic  and  International  Mail  Manuals: 
47389         Incorporation  by  reference,  conformance  of 
regulations  to  current  practice 

NOTICES 
47471     Meetings;  Sunshine  Act 

Public  Health  Service 

NOTICES 

Meetings: 
47436        Vital  and  Health  Statistics  National  Committee 

Reclamation  Bureau 

NOTICES 
47438     Central  Valley  Project,  CA:  water  service 
ratesetting  policy;  policy  options  document 
availability,  and  workshops  and  hearings 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  unlisted  trading 
privileges: 
Midwest  Stock  Exchange 

Small  Business  Administration 

RULES  ^  , 

Organization,  functions,  and  authority  delegations: 

Program  activities  in  field  offices 
PROPOSED  RULES 
Small  business  size  standards: 

Dredging 

Dredging;  advance  notice 

NOTICES 

License  surrenders: 
H  ft  T  Capital  Corp. 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Loving  Field  Ball  Park  Complex  Critical  Area 
Treatment  RC&D  Measure,  VA 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission;  various  States: 
47419         Maryland;  comment  period  reopened,  etc. 
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47381 
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Tiwn Valley  Auttwrtly 

RULES 

47383     Nondiscriimnatkm  in  Federally  assisted  programs: 
correction 

Trade  neiwesenlaUo*.  Offic*  of  United  States 
Nonccs 

47467  International  trade  agreements  (Tokyo  Round); 
determinatioiM 

Transportation  Oepartnwnt 

See  Federal  Aviation  Adnrinistration;  National 

Highway  Traffic  Safety  Administration. 

Troasury  Department 

See  Alcohol,  Tobacco  and  Fireanns  Bureau. 

vaieiaiw  aui im  ns u  buui i 
NOnccs 

Meetings: 

47468  Educational  Allowances  Station  Committee; 
hearing 

47468        Readfustment  Problems  of  Vietnam  Veterans 
Advisory  Committee 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  101 
(Rev.  2— Amdt  39] 

Delegations  of  Authority  To  Conduct 
Program  Activities  In  Field  Offices 

agency:  Small  Business  Administration. 
action:  Final  rule. 

summary:  The  Administrator  has 
approved  a  proposal  for  delegation  of 
authority  changes  affecting  field 
positions  from  the  O^ice  of  External 
Awards.  These  changes  include  the 
establishment  of  uniform  levels  of 
delegated  procurement  authority  for 
Regional  Administrators,  Deputy 
Regional  Administrators,  and  Assistant 
Regional  Administrators  for 
Administration.  Approved  changes  for 
other  field  positions  include  delegated 
procurement  authority  utilizing  S.F. 
1402's  "Certificates  of  Appointment"  on 
which  are  indicated  the  specific 
Contract  Officer's  scope  of  authority. 
Additionally,  authority  is  given 
Assistant  Regional  Administrators  for 
Administration  (ARA/A's)  to  be 
accountable  for  all  other  administrative 
procurement  positions  in  their 
respective  regions  certified  as  Contract 
Officers  under  the  Federal  Acquisition 
Regulations,  Subparts  1.601  through 
1.604. 

EFFECTIVE  DATE:  December  4. 1984. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ronald  Allen,  Information  Resources 
Management  Branch,  Small  Business 
Administration,  1441  L  Street,  NW.. 
Washington.  D.C.  20416.  Telephone  No. 
(202)  653-8538. 

SUPPLEMENTARY  INFORMATION:  Part  101 
consists  of  rules  relating  to  the  Agency's 
organization  and  procedures;  therefore, 
notice  of  proposed  rulemaking  and 
public  participation  thereon  as 
prescribed  in  S  U.S.C.  553  are  not 


required  and  this  amendment  to  Part  101 
is  adopted  without  resort  to  those 
procedures. 

List  of  SubjecU  in  13  CFR  Part  101 

Authority  delegations  (Government 

agencies).  Administrative  practice  and 
procedures.  Organization  and  functions 
(Government  agencies). 

PART  101— ADMINISTRATION 

For  the  reasons  set  forth  in  the 
preamble  and  pursuant  to  authority  in 
section  5(b)(6)  of  the  Small  Business 
Act.  15  U.S.C.  634,  Part  101, 13  CFR 
101.3-2  is  amended  as  set  forth  below: 

S  101.3-2    [Amended] 
*        •        •        •        * 

1.  Part  X.l.e.,  existing  subparagraphs 
(1)  through  (19)  are  deleted  and 
subparagraphs  (1)  through  (6)  are  added 
as  follows: 


Ooen 

mamel 

Federal 

acr^aouie 
(FSS) 

$25,000 
25.000 

25,000 
2500 
2.500 
2.500 

CI 

(2)  Deputy  Regional  Adm»»Mr»lor» — 

(3)  Amotam  Regxin^  Admniemora 
toe  AdmmiOatKin  (ARA/A'»  • 

(4)  Dntnd  Dnecton 

(") 

(M 
$2,500 

(5)  Deputy  Oistnct  Director*. — 

(6)  Brancti  Manager* — 

2.500 
2.500 

■  UnKmited 

•  ARA/A  s  lwit*>in  itieir  respectkra  mglonet  are  acooamabl* 

tor  all  Contract  ON:eri  certifxx)  urvier  Federal  Acoumtiont 
nagmatiom  (FAR).  Sutipeni  1  eoi  inrtwgtt  1.004.  using  S.F. 
1402.  "Cert/fcaie  o<  AppowimenB." 

Dated:  November  27, 1984. 
James  C  Sanders, 

Administrator. 

|FR  Doc  84-31506  Filed  12-3-84:  a4S  am) 
BILUNQ  CODE  MZS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  84-CE-35-AD,  Amendment  39- 
4958] 

Airworthiness  Directives;  Beech  200 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  models  of  the 


Beech  200  series  airplanes  which 
requires  inspection  and  repair  of  wing 
fuel  bay  upper  panels.  Entry  of  moisture 
through  blind  fastener  rivets  in  the  outer 
skin  of  the  panels  causes  corrosion 
which  results  in  debonding  of  these 
panels.  Structural  integrity  of  the  panel 
may  be  impaired.  The  required  action 
will  correct  any  existing  debonding  and 
prevent  entry  of  moisture  which  could 
result  in  additional  debonding. 
EFFECTIVE  DATE:  December  11, 1984. 
Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Becch  Service  Bulletin  No. 
2040  and  Beech  Service  Instructions  No. 
C-12-0094  applicable  to  this  AD  may  be 
obtained  from  Beech  Aircraft 
Corporation,  Wichita,  Kansas  67201.  A 
copy  of  this  information  is  also 
contained  in  the  Rules  Docket,  Office  of 
the  Regional  Counsel,  Room  1558,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT. 
Don  Campbell,  Aerospace  Engineer, 
Airframe  Branch,  ACB-120W.  Wichita 
Aircraft  Certification  Office  (ACO),  1801 
Airport  Road,  Room  100.  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
Telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION:  At  eariy 
as  April  1983,  Beech  began  receiving 
reports  of  wrinkled  upper  wing  panels  in 
the  area  bounded  by  the  fuselage, 
nacelle,  front  spar,  and  rear  spar.  This 
area  is  one  piece  of  all-aluminum 
bonded  honeycomb  sandwich  which 
serves  as  the  fuel  bay  upper  cover,  as 
well  as  a  load-carrying  structural 
member.  Debonding  of  the  face  sheet 
from  the  honeycomb  core  causes  the 
visible  wrinkling.  The  debonding  is 
caused  by  moisture  leaking  into  the 
honeycomb  via  blind  fasteners  (rivets) 
in  the  outer  face  sheet  of  the  panel.  The 
moisture  causes  corrosion  to  grow 
inside  the  honeycomb,  which  attacks  the 
face  sheet  bonds.  Without  corrective 
maintenance,  the  debonding  can 
progress  to  a  point  where  safe  flight  is 
jeopardized.  Beech  has  developed 
inspection  and  repair  schemes  for 
affected  civil  and  military  versions  of 
the  Beech  Model  200  series.  The 
inspections  consist  basically  of 
searching  for  debonded  areas  by  the 
"coin  tap"  method.  If  debonding  is 
detected,  the  panel  is  repaired  by 
potting-in  extra  fasteners  provided  in 
Beech  service  kits  designed  for  this 
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purpose.  To  preclude  entry  of  moisture 
into  the  honeycomb  area  it  is  necessary 
to  seal  each  blind  fastener  in  the  upper 
surface  of  the  fuel  bay  upper  panel  on 
all  affected  airplanes,  regardless  of 
condition. 

Since  the  FAA  has  determined  that 
the  unsafe  conditon  described  herein  is 
likely  to  exist  or  develop  in  other 
airplanes  of  the  same  type  design,  an 
AD  is  being  issued  requiring  inspection 
and  repair  of  upper  wing  panels  on 
certain  Beech  200  series  airplanes. 
Because  an  emergency  condition  exists 
that  requires  the  immediate  adoption  of 
this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impractical  and  contrary  to  the  public 
interest,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Note. — The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  Elxecutive  Order 
12291.  It  is  impracticable  for  the  agency  to 
follow  the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must  t>e 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves  an 
emergency  regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  28,1979).  If  this  action  is 
subsequently  determined  to  involve  a 
signiRcant  regulation.  •  final  regulatory 
evaluation  or  analysis,  as  appropriate,  will  he 
prepared  and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not  required).  A 
copy  of  it  when  Tiled,  may  be  obtained  by 
contacting  the  Rules  Docket  under  the 
caption  "AOOMCSSCS"  at  the  location 
identified. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  Section  39.13)  is 
amended  by  adding  the  following  new 
AD. 

B««ch:  Applies  to  Models  200  and  B200  (serial 
nos.  BB-614  thru  BB-1192  except  BB-627. 
BB-647  BB-eeS,  BB-798,  BB-a23.  BB- 
11.19,  BB-1158.  BB-n67,  BB-1179.  and 
BB-liaS):  200C  and  B200C  (serial  nos. 
Bl^7  thru  BL-ee  and  BL-«8  thru  BU71); 
200  CT  and  B200CT  (serial  nos.  BN-1 
thru  BN-4);  200T  and  B200T  (serial  nos. 
BT-20  thru  BT-28.  BT-28,  and  BT-30):  C- 
12D  and  FWC-12D  (serial  nos.  BP-1.  BP- 
7  thru  BP-11.  BP-22.  and  BP-24  thru  BP- 
45):  RC-12D  (serial  nos.  CR-1  thru  GR- 
IG): and  UC-12B  (serial  not.  B]-l  thru  B|- 
66)  airplanes  certificated  in  any  category. 
Compliance:  Required  within  the  next  75 

hours  time-in-service  or  six  calendar  months. 

whichever  occurs  first,  after  the  effective 

date  of  this  AD.  unless  already  accomplished: 


To  assure  the  continued  structural  integrity 
of  the  wing  fuel  bay  upper  panels,  accomplish 
the  following: 

(a)  Inspect  the  wing  center  section  upper 
skin  panels  for  possible  debonding  in 
accordance  with  Beech  Service  Bulletin  No. 
2040  (for  civil  registered  airplanes)  or  Beech 
Service  Instructions  No.  C-12-0094  (for 
military  airplanes). 

(1)  If  no  debonding  is  detected,  proceed  to 
paragraph  (b)  below. 

(2)  If  debonding  is  detected  in  either  panel, 
the  discrepant  panel  must  be  repaired  by 
installation  of  Kit  No.  101-4032-1  (LH.)  or 
101-4032-3  (R.H.),  prior  to  proceeding  to 
paragraph  (b)  below. 

(b)  Seal  all  accessible  blind  rivets  in  both 
wing  center  section  fuel  bay  upper  panels  as 
described  in  Service  Bulletin  2040  or  Service 
Instructions  C-12-0094  (as  applicable). 

(c)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  the  AD 
may  be  accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AO  may  be  used,  if  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas  67209: 
Telephone  (316)  94&-4400. 

(Sees.  313(a].  601  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C. 
1354(a),  1421  and  1423):  49  U.S.C.  106(g) 
(Revised,  Pub.  L.  97-449,  January  12. 1983): 
Sec.  11.89  of  the  Federal  Aviation  Regulations 
(14  CFR  Sec.  11.89)) 

This  amendment  becomes  effective  on 
December  11, 1984. 

Issued  in  Kansas  City,  Missouri,  on 
November  23, 1984. 
|ohn  E.  Shaw. 

Acting  Director,  Central  Region. 

|FR  Doc  84-31570  Filed  t2-3-M:  8:45  am) 
■LLMQ  COOC  4*10-1S-M 


14  CFR  Part  39 

(Docket  No.  84-NM-126-AD;  Amdt  39- 
4960] 

AJrworttiiness  Directives:  BFQoodrich 
Emergency  Evacuation  Slide/Rafts 
P/Kn  7A1340  Series,  7A1342  Series, 
7A1371  Series.  7A1373  Series,  7A1437 
Series,  7A1439  Series,  7A1447  Series, 
and  7A1448  Series,  Installed  In  Boeing 
Model  747  Airplanes  In  Accordance 
Witti  Supplemental  Type  Certificates 
(STC)  SA574GL,  SA575GL.  SA744GL, 
or  SA745GL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summahy:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  the  inspection  and  replacement 
of  girt  bar  attachment  assemblies  of 
BFGoodrich  Emergency  Evacuation 
Slide/Rafts  installed  in  certain  Boeing 
Model  747  airplanes  in  accordance  with 


supplemental  type  certificates.  This  AD 
is  prompted  by  the  failure  of  a  girt  bar 
attachment  assembly  during  an 
emergency  evacuation.  The  inspection 
and  replacement  procedure  contained  in 
this  amendment  are  necessary  to 
prevent  additional  failures  of  these 
slides/rafts  when  needed  during  an 
emergency  evacuation  of  the  airplane. 

DATES:  Effective  December  17. 1984. 

Compliance  is  required  within  15  days 
after  the  effective  date  of  this  AD, 
unless  already  accomplished. 

addresses:  The  applicable  service 
bulletin  may  be  obtained  from 
BFGoodrich  Company,  Attn:  Mr.  David 
Smith,  Dept.  1809,  Bldg.  17F,  500  South 
Main  Street.  Akron,  Ohio  44318; 
telephone  (216)  374-2886.  A  copy  of  the 
service  bulletin  is  contained  in  the  Rules 
Docket,  Office  of  the  Regional  Counsel, 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington,  98168. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Smalley,  Aerospace  Engineer, 
Systems  Equipment  Branch,  ACE-130C. 
FAA,  Central  Region,  Chicago  Aircraft 
Certification  Office,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018; 
telephone  (312)  694-7126. 

SUPPLEMENTARY  INFORMATION:  During 
an  emergency  evacuation  of  a  Boeing 
Model  747  airplane  on  November  16, 
1984,  the  slide/raft  installed  at  door 
Number  One  Left  became  detached  and 
fell  from  the  aircraft.  Several  passengers 
were  using  the  slide/raft  as  it  fell  to  the 
ground;  one  passenger  required 
hospitalization  as  a  result  of  injuries 
sustained  during  the  fall.  It  was  found 
that  the  thread  holding  the  loops  to  the 
girt  bar  attachment  assembly  broke, 
which  allowed  the  slide/raft  to  fall  from 
the  aircraft.  A  second  slide/raft  on  the 
airplane  which  had  the  same  style  girt 
bar  attachment  assembly  began  to 
exhibit  the  same  failure  mode  while 
being  buffeted  by  the  wind  after  the 
evacuation  was  completed.  This  style 
girt  bar  attachment  assembly  has  been 
replaced  with  a  new  style  on  the 
currently  manufactured  slide/rafts.  To 
prevent  additional  failures  of  this  type, 
an  airworthiness  directive  is  being 
issued  which  requires  the  replacement 
of  the  old  style  girt  bar  attachment 
assemblies  on  BFGoodrich  Emergency 
Evacuation  Slide/Rafts,  P/Ns  7A1340 
series,  7A1342  series,  7A1371  series, 
7A1373  series,  7A1437  series,  7A1439 
series,  7A1447  series,  and  7A1448  series. 

Since  a  situation  exists  which  requires 
immediate  adoption  of  this  amendment, 
it  is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
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good  cause  exists  for  making  this  AD 
effective  in  less  than  30  days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft."^ 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
Section  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  is 
amended  by  adding  the  following  new 
airworthiness  directive: 

BFGoodrich:  Applies  to  BFGoodrich 

Emergency  Evacuation  Slide/Rafts  P/N's 
7A1340  series,  7A1342  series.  7A1371 
series,  and  7A1373  series  installed  on 
Boeing  Model  747-100  and  747-200B 
airplanes  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA574GL,  and  on  Boeing  Model  747- 
lOOR  747SR.  and  747-300  airplanes  in 
accordance  writh  STC  SA575GL:  and 
BFCJoodrich  Emergency  Evacuation 
Slide/Rafts  P/N's  7A1437  series.  7A1438 
series,  7A1447  series,  and  7A1448  series 
installed  on  Boeing  Model  747-100  and 
747-200B  airplanes  in  accordance  with 
STC  SA744CL,  and  on  Boeing  Model  747- 
lOOB,  747SR,  and  747-300  airplanes  in 
accordance  with  STC  SA745GL 
Compliance  is  required  as  indicated,  unless 

already  accomplished. 
Inspect  and  replace,  as  required,  the  girt 

bar  attachment  assemblies  in  accordance 

with  the  following: 

A.  Within  the  next  IS  days  after  the 
effective  date  of  this  airworthines  directive 
(AD),  inspect  the  applicable  slide/rafts  and 
replace  the  girt  bar  attachment  assemblies  in 
accordance  with  the  procedures  contained  in 
BFGoodrich  Alert  Service  Bulletin  25-093, 
Revision  1,  dated  November  21, 1984,  or 
subsequent  FAA  approved  revisions. 

B.  Destroy  the  replaced  girt  bar  attachment 
assemblies  to  preclude  their  installation  at  a 
later  date. 

C.  Alternate  means  of  compliance  with  this 
AD  which  provide  an  equivalent  level  of 
safety  may  be  used  when  approved  by  the 
Manager,  Chicago  Aircraft  Certification 
Office,  FAA  Central  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to 
BFGoodrich  Company,  Attn:  Mr.  David 
Smith,  Dept.  1809,  Bldg.  17F,  500  South 
Main  Street.  Akron.  Ohio  44318; 
telephone  (216)  374-2886.  These 
documents  also  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
December  17, 1984.  •    • 

(Sees.  313(a).  314(a).  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 


use.  1354(a).  1421  through  143a  and  150Z): 
49  U.S.C  106(g)  (Revised.  Pub.  L  97-UO. 
lanuary  12. 1983):  and  (14  CFR  11.80) 

Note.— The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of  Order 
12291  with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  equipment  It  has 
been  further  determined  that  this  document 
involves  an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034:  Feburary  26, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required).  A 
copy  of  it.  when  filed,  may  l>e  obtained  by 
contacting  the  person  identified  under  the 

caption  "FOR  FURTHER  INFORMATION 
COMTACT." 

Issued  in  Seattle.  Washington,  on 
November  27, 1984. 
Wayne  |.  Barlow, 
Acting  Director,  Northwest  Mountain  Region. 

|FR  Doc  84-31 S72  Filed  12-3-64;  i:*i  un] 
mXMQ  COOE  4t10-1S-M 


TENNESSEE  VALLEY  AUTHORITY 

18  CFR  Part  1302 

Nondiscrimination  in  Federally 
Assisted  Programs  of  TV  A; 
Effectuation  of  Title  VI  of  the  ChrH 
Rigtrts  Act  of  1964;  Correction 

agency:  Tennessee  Valley  Authority 
(TVA). 

action:  Final  rule;  correction. 

summary:  This  document  corrects  a 
number  of  errors  contained  in  the  final 
rule  amending  Part  1302  of  TVA's 
regulations  which  was  published  May 
15. 1984  (49  FR  20480).  Part  1302 
implements  the  requirements  of  Title  VI 
of  the  Civil  Rights  Act  of  1964,  as 
amended,  insofar  as  that  title  applies  to 
programs  which  receive  financial 
assistance  from  TVA.  The  corrections  to 
the  final  rule  were  suggested  by  the 
Department  of  Justice  and  the  Office  of 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

William  L.  Osteen,  Jr.,  Associate 
General  Counsel,  Tennessee  Valley 
Authority.  400  West  Summit  Hill  Drive, 
Knoxville.  Tennessee  37902.  (615)  632- 
4142. 


DATBB:  November  27. 1904. 
W.F.WIUia. 

General  Manager. 

PART  1302-{  AMENDED] 

Accordingly,  TVA  is  correcting  the 
amendments  to  18  CFR  Part  1302.  which 
appeared  as  FR  Doc.  84-12967  at  pages 
20480-4  in  the  issue  of  May  15. 1984.  as 
follows: 

91302.13    Definitions  [Redesignsted  as 
§1302JI 

1.  By  redesignating  i  1302.13 
(appearing  at  page  20481.  column  one) 
as  S  1302.3  and  by  correcting  it  by 
adding  quotations  marks  to  the  terms 
defined  in  paragraphs  (a)-(d)  as  follows: 

(a)  "TVA"  •  •  • 

(b)  "Recipient"  •  *  * 

(c)  "Assistant  Attorney  General" 

*     •     • 

(d)  'Title  VI 

{  1302.7  Compliance  reviews  and  conduct 
of  Investigations. 

2.  By  correcting  i  1302.7  by  changing 
the  reference  to  "paragraph  (bKS)"  to 
"paragraph  (b)(6)"  where  it  appears  in 
9  1302.7(b)(3)(iii)  in  column  two  of  page 
20482;  by  ending  paragraph  (b)(4)  (page 
20482.  column  two)  with  paragraph  (iii). 
the  end  of  which  is  revised  to  read 

made."  instead  of made; 

and.";  and  by  redesignating  paragraph 
(b)(4)(iv)  as  paragraph  (b)(5),  and 
revising  the  paragraph  to  read  as 
follows: 

*        •        *        •        * 

(b)  *  •  • 

(5)  TVA's  General  Manager  may 
extend  the  180-day  period  set  out  in 
paragraph  (bK4)  of  this  section  for  good 
cause  shown. 

In  addition.  1 1302.7  is  further 
corrected  by  redesignating  paragraphs 
(b)(5),  (b)(6).  and  (bK7)  (page  20482. 
columns  two  and  three)  as  paragraphs 
(b)(6),  (b)(7),  and  (bK8),  respectively. 
Furthermore,  the  last  sentence  of 
9  1302.7(c)(4)  (page  20483,  column  one) 
now  reads: 


(c)  *  *  • 

(4)  *  *  *  The  determination  is  to  be 
made  no  later  than  14  days  after 
conclusion  of  a  50-day  negotiation 
period,  whenever  possible. 

The  last  sentence  of  9 1302.7(cK4)  is 
corrected  to  read: 

*        *        •        •        • 

(c)  •  •  • 

(4)  *  *  *  The  determination  is  to  be 
made  no  later  than  14  days  after 
conclusion  of  a  50-day  negotiation 
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period.  TVA's  General  Manager  may 
extend  (he  14-day  period  for  good  cause 
shown. 


91302J    Procadur*  for  tfl«cting 


3.  By  correcting  paragraph  (b)  of 
S  1302.8  {page  20483,  column  two)  by 
adding  the  following  phrase  to  the  end 
of  the  paragraph: 


(b)  •  *  •  and  for  such  purposes,  the 
term  "recipient"  shall  l>e  deemed  to 
include  one  which  has  been  denied 
financial  assistance. 


S  1302.10    [RcdMignat^  as  §1302.111 

4.  By  redesignating  S  1302.10  as 
S  1302.11. 

|FR  Dm.  M-nan  nicd  12-3-M;  k4S  an) 
■UJMQ  COOC  IIZO-OI-II 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

20  CFR  Part  632 

Job  Training  Partnership  Act  Imfian 
and  Nativa  American  Emptoyment  and 
Training  Programs;  Correction 

AOCNCV:  Employment  and  Training 
Administration,  Labor. 
action:  Final  designation  procedures  for 
grantees;  correction. 

tUMMAWT.  This  document  corrects  a 
rule-related  notice  that  appeared  in  the 
Federal  Register  of  Tuesday.  October  23, 
1984.  The  wording  at  page  42561 
incorrectly  appeared  to  permit  all 
applicants  to  request  to  serve  only  the 
members  of  specific  tribes,  rather  than 
all  Native  Americans  residing  in  an 
area. 

EFFCCnvc  date:  October  23. 1984. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Paul  A.  Mayrand,  Director,  Office  of 
Special  Targeted  Programs,  601  D  Street. 
NW,  Room  6122.  Washington,  D.C. 
20213.  Phone:  (202)  376-6225. 
SUPPLEMENTARY  MFORMAHON:  The 
following  corrections  are  made  in 
Federal  Register  Doc  84-27925 
appearing  on  page  42559  in  the  issue  of 
October  23, 1984: 

On  page  42561,  Section  II  of  the  notice 
contained  instructions  for  requesting 
specific  population  groups  within  a 
county  and  a  sample  county  described 
as  "Beaumont  (only  members  of  Aztec 
Tribe)."  The  Department  of  Labor 
wishes  to  make  it  known  that  these 
references  were  intended  to  apply  only 


to  States  of  Oklahoma  and  Hawaii. 
Grantees  in  all  other  States  are  required 
to  serve  all  eligible  Native  Americans 
residing  in  their  assigned  areas.  The 
Department  has  maintained  this  policy 
for  many  years  for  the  purposes  of 
avoiding  fragmentation  of  geographic 
areas. 

This  policy  was  restated  clearly  in  the 
referenced  Federal  Register  notice, 
under  SUPPLEMENTARY  INFORMATION.  It 
applies  whether  the  area  is  an  entire 
county,  only  the  reservation  part  of  a 
county,  or  only  the  off-reservation  part 
of  a  county.  Applicants  should  be 
cognizant  of  this  when  preparing  their 
final  Notice  of  Intent  under  20  CFR 
632.11.  which  must  be  postmarked  by 
January  1, 1985  or  delivered  no  later 
than  close  of  business  on  January  2, 
1985. 

Signed  at  Washington,  D.C.  this  27th  day  of 
November  1984. 

Paul  A.  Mayrand, 

Director,  Office  of  Special  Targeted 
Programs. 

[FH  Doc  M-31M6  Filed  12-3-84;  8:43  amj 
MUJN6  COOC  4$10-30-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Rart  184 

[Docic«tNo.77G-0007] 

Direct  Food  Substances  Affirmed  as 
Generany  Recognized  as  Safe;  Lactase 
Enzyme  Preparation  From 
Kluyveromyces  Lactis 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  affirming  that  a 
lactase  enzyme  preparation  derived 
from  the  yeast  Kluyveromyces  lactis  is 
generally  recognized  as  safe  (GRAS)  for 
use  in  the  production  of  lactase-treated 
milk  and  lactose-reduced  milk.  This 
action  responds  to  a  petition  filed  by 
SugarLo  Co. 

dates:  Effective  December  4. 1984.  The 
Director  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  certain  publications  at  21  CFR 
184.1388  effective  on  December  4, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Damon  Larry,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-426-8950. 


SUPPLEMENTARY  INFORMATION: 

Introduction 

Under  the  procedures  described  in 
§  170.35  (21  CfR  170.35),  SugarLo  Co., 
P.O.  Box  1017,  Atlantic  City,  NJ  08404, 
submitted  a  petition  (GRASP  6G0077), 
requesting  that  FDA  affirm  as  GRAS  the 
use  of  a  lactase  enzyme  preparation 
derived  from  the  yeast  Kluyveromyces 
lactis  [K.  lactis]  (previously  named 
Saccharomyces  lactis)  to  produce 
lactase-treated  milk,  in  which  there  is 
less  lactose  than  regular  milk,  and 
lactose-reduced  milk,  in  which  70 
percent  or  more  of  the  lactose  has  been 
converted  to  glucose  and  galactose. 

FDA  published  a  notice  of  the  filing  of 
this  petition  in  the  Federal  Register  of 
April  19, 1977  (42  FR  20348).  and  gave 
interested  persons  an  opportunity  to 
submit  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857.  FDA 
did  not  receive  any  comments  in 
response  to  that  notice.  However,  on 
April  30, 1979,  a  manufacturer  of  lactase 
enzyme  preparations  submitted  a 
dumber  of  published  reports  on  the 
occurrence  of  K.  lactis  in  food  to 
augment  the  safety  data  in  the  petition. 
FDA  considers  this  submission  to  be  a 
comment  on  the  petition  and  has 
reviewed  the  reports  submitted  in  the 
comment  in  its  evaluation  of  the 
petition. 

Lactase  enzyme  preparation  from  K. 
lactis  is  a  soluble  enzyme  preparation.  It 
is  composed  of  the  cellular  fraction  of  K. 
lactis  that  contains  lactase  enzyme 
activity,  residual  amounts  of  processing 
aids  used  to  separate  this  cellular 
fraction  from  the  yeast  cells,  and  • 
substances  added  to  this  cellular 
fraction  as  stabilizers  or  diluents.  The 
lactase  enzyme  preparation  contains  the 
enzyme  B-galactoside  galactohydrase 
which  catalyzes  the  hydrolysis  of  the 
disaccharide  lactose  to  the 
monosaccharides  glucose  and  galactose. 

Lactase  enzyme  preparation  from  K. 
lactis  has  been  commercially  available 
to  food  processors  in  the  United  States 
since  1972  and  since  1976  has  been  sold 
at  the  retail  level  for  home  use.  This 
enzyme  preparation  also  has  been  used 
experimentally  in  the  United  States  in 
the  manufacture  of  cheese.  Lactose- 
reduced  milk  prepared  from  lactase 
enzyme  preparation  from  K.  lactis  has 
been  sold  in  some  U.S.  markets  since 
1978. 

In  evaluating  this  petition  to  affirm  as 
GRAS  the  use  of  lactase  enzyme 
preparation  from  K.  lactis  as  a  food 
ingredient,  the  agency  has  considered 
five  aspects  of  its  manufacture  and  use: 
(1)  The  source  of  the  lactase  enzyme 
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preparation,  (2)  the  production  and 
purification  of  the  lactase  enzyme 
preparation,  (3)  the  use  of  the  lactase 
enzyme  preparation  in  food,  (4)  residual 
levels  of  the  lactase  enzyme  preparation 
that  may  occur  in  the  food,  and  (5)  the 
safety  of  the  lactase  enzyme  preparation 
and  of  the  resulting  hydrolyzed  lactose 
(i.e.,  lactose  that  has  been  enzymatically 
converted  to  glucose  and  galactose). 

Source  of  Lactase  Enzyme  Preparation 

1.  The  source  of  this  enzyme 
preparation  is  the  yeast  K.  lactis. 
According  to  published  reports  included 
in  the  petition  or  submitted  in  the 
comment  on  the  petition,  K.  lactis  has 
been  isolated  from  yogurt,  certain 
cheeses,  and  fermented  milks  such  as 
kefir.  Published  information  shows  that 
K.  lactis  appears  to  act  synergistically 
with  bacteria  in  yogurt  culture.  In 
addition,  during  cheese  culture,  K.  lactis 
produces  carbon  dioxide,  which  is 
necessary  to  open  the  cheese  (that  is,  to 
create  air  pockets  in  the  cheese]  before 
brining.  This  information  shows  that  K. 
lactis  is  a  normal,  even  necessary, 
constituent  of  many  cultured  dairy 
products.  Published  information  in  the 
petition  also  shows  that  the  morphology 
life-cycle,  and  nutritional  requirements 
of  K.  lactis  have  been  well- 
characterized. 

Production  and  Purification  of  the 
Lactase  Enzyme  Praparation 

2.  The  methods  by  which  microbial 
lactase  enzyme  preparations  are  made 
have  been  the  subject  of  numerous 
scientific  reviews  (e.g.,  Refs.  1  through 
4).  Methods  of  partially  purifying  lactase 
enzyme  preparations  from  various 
species  of  Kluyveromyces.  including  K. 
lactis,  are  described  in  Refs.  5  and  6. 

The  petition  describes  the  commercial 
production  of  lactase  enzyme 
preparation  from  K.  lactis.  Under  the 
method  of  manufacture  described  in  the 
petition,  K.  lactis  is  maintained  as  a 
pure  culture  under  conditions  that 
minimize  any  genetic  changes  and  is 
grown  in  a  pure  culture  fermentation.  At 
the  end  of  the  fermentation,  the  cells  are 
collected,  washed  with  water,  and 
ruptured  with  octanol.  The  insoluble 
cellular  fragments  are  removed  from  the 
liquid  fraction  and  discarded.  Ethanol  is 
then  added  to  the  liquid  fraction  to 
solidify  the  proteins,  which  include  the 
enzyme.  This  insoluble  material  is 
separated  from  the  liquid,  washed  with 
ethanol,  and  dried.  Under  this  method  of 
manufacturing  this  enzyme  preparation, 
the  processing  aids  used  to  separate  the 
cellular  fraction  of  the  yeast  cell  that 
contains  the  enzyme  activity  and  the 
substances  added  to  this  cellular 
fraction  to  stabilize  or  dilute  the  enzyme 


preparation  are  either  GRAS  ingredients 
or  approved  food  additives. 

The  petition  shows  that  the  enzyme 
preparation  produced  by  this  method  of 
manufacture  does  not  contain  any 
viable  yeast  cells.  It  also  shows  that 
lactase  enzyme  preparation  from  K. 
lactis  produced  in  this  manner  meets  the 
general  and  additional  requirements  for 
enzyme  preparations  in  the  Food 
Chemicals  Codex.  3d  Ed.  (1981),  and  that 
this  substance  catalyzes  the  reaction 
described  for  lactase  in  the  Food 
Chemicals  Codex.  The  petition  further 
shows  that  when  lactase  enzyme 
preparation  from  K.  lactis  is  made  under 
the  method  of  manufacture  that  it 
describes,  there  is  little  variation  in  the 
specific  activities  of  individual  batches 
of  enzyme  preparation. 

The  Use  of  Enzyme  Lactase  Preparation 
in  Food 

3.  Lactase  enzyme  preparation  from  K. 
lactis  is  added  to  milk  to  convert  the 
lactose  in  the  milk  to  glucose  and 
galactose.  Milk  treated  with  the 
preparation  therefore  contains  less 
lactose  than  regular  milk.  Milk  with  a 
reduced  lactose  content  is  sold  to  people 
with  lactose  intolerances. 

Residual  Levels  of  Lactase  Enzyme  from 
K.  lactis  That  May  Occur  In  Food 

4.  The  petition  contains  information 
showing  that  the  use  of  lactase  enzyme 
preparation  from  K.  lactis  under  current 
good  manufacturing  conditions  to 
produce  lactose-reduced  milk  results  in 
levels  of  the  enzyme  preparation  ranging 
up  to  375  parts  per  million  in  the 
finished  food. 

According  to  the  information  in  the 
petition,  the  level  of  the  enzyme 
preparation  from  K.  lactis  used  will  vary 
depending  upon  the  degree  of  hydrolysis 
desired,  the  incubation  conditions,  and 
the  duration  of  incubation.  Data  in  the 
petition  show  that  the  enzymatic 
activity  of  lactase  enzyme  preparation 
from  K.  lactis  declines  under  acidic 
conditions  and  ceases  when  this  lactase 
enzyme  preparation  is  exposed  to  pH 
below  2.  These  data  also  demonstrate 
that  this  enzyme  preparation  shows 
maximal  activity  in  the  temperature 
range  of  25  to  40  *C.  The  enzymatic 
activity  of  this  enzyme  preparation 
decreases  at  temperatures  below  25  'C 
and  ceases  at  temperatures  of  60  *C  or 
above. 

According  to  information  in  the 
petition,  mixtures  of  lactase  enzyme 
preparation  from  K.  lactis  may  be 
incubated  at  35  *C  for  6  hours  or  less  or 
at  refrigeration  temperatures  (i.e..  7  *C 
or  below)  for  24  hours  or  more  to 
produce  lactose-reduced  milk,  in  which 
at  least  70  percent  of  the  lactose  is 


converted  to  glucose  and  galactose.  If  a 
lesser  degree  of  lactose  hydrolysis  is 
desired,  adjustments  may  be  made  in 
the  level  of  lactase  enzyme  preparation 
that  is  added  to  the  milk  or  in  the  length 
of  the  incubation  of  the  mixture  of  milk 
and  lactase  enzyme  preparation. 

The  variability  of  the  conditions  of 
use  for  lactase  enzyme  preparation  from 
K.  lactis  suggests  that  there  are  no 
typical  levels  of  use  for  this  preparation. 
Aside  from  the  finding  that  use  of  the 
enzyme  preparation  will  result  in  no 
more  than  375  parts  per  million  of  the 
enzyme  preparation  in  the  finished  food. 
there  is  no  set  of  percentage-by-weight 
use  levels  for  addition  of  this  lactase 
enzyme  preparation  to  food  that  would 
be  applicable  under  the  wide  variety  of 
conditions  tmder  which  this  enzyme 
product  is  used. 

Safety  of  Use  of  Lactase  Enzyme 
Preparation  and  of  the  Resulting 
Hydrolyzed  Lactose 

5-A.  The  petition  contains 
unpublished  animal  feeding  studies  of 
lactase  enzyme  preparation  from  K. 
lactis  that  show  that  this  enzyme 
preparation  was  not  harmful  under  the 
conditions  of  the  test.  However.  FDA 
finds  that  the  design  of  these  animal 
feeding  studies  does  not  meet  the 
criteria  established  in  the  'Toxicological 
Principles  for  the  Safety  Assessment  of 
Direct  Food  Additives  and  Color 
Additives  Used  in  Food"  (1982), 
Therefore,  these  animal  feeding  studies 
do  not  constitute  sufficient  evidence  to 
support  the  petition. 

FDA  nonetheless  finds  that  sufficient 
information  is  available  to  establish  the 
safety  of  lactase  enzyme  preparation 
from  K.  lactis.  The  agency  is  basing  this 
finding  on  evidence  that  the  yeast  K. 
lactis  is  safe,  evidence  that  the 
materials  used  to  make  the  enzyme 
preparation  are  safe,  and  information 
about  the  amount  of  exposure  to  this 
lactase  enzyme  preparation  and  to  dried 
K.  lactis  yeast. 

Safety  of  the  Yeast 

5-B.  The  comment  on  GRASP  6G0077 
contains  published  information  that 
establishes  the  safety  of  the  yeast  K. 
lactis.  Among  this  published  information 
is  information  that  establishes  that  K. 
lactis  is  a  normal,  even  necessary 
component  of  many  cultured  dairy 
products,  and  that  no  reports  of  toxicity 
or  pathogenicity  have  ever  been 
associated  with  the  presence  ofK.  lactis 
in  food  (Refs.  7  and  8).  Additionally,  the 
comment  includes  published  studies  in 
which  subjects  were  fed  10  grams  or 
more  per  day  of  dried  K.  lactis  as  a 
dietary  supplement  in  a  variety  of 
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clinical  situations  (Refs.  9  and  10).  These 
studies  also  did  not  reveal  any  health 
hazard  attributable  to  the  consumption 
of  dried  H.  lactis.  Finally,  FDA  is  aware 
that  dried  K.  lactia  is  consumed  as  a 
dietary  supplement  in  Europe  (Ref.  9). 

Safety  of  Materials  Used  to  MaJce  die 
Enzyme  Preparatioa 

5-C  FDA  finds  that  the  process  of 
extracting  the  lactase-containing 
cellular  fraction  of  K.  lactis  during  the 
manufacture  of  the  lactase  enzyme  * 

preparation  does  not  create  any  basis 
for  concern  about  the  safety  of  the 
preparation.  As  discussed  in  paragraph 
2  above,  the  cellular  fraction  of  the  yeast 
that  contains  lactase  enzyme  activity  is 
separated  from  the  yeast  cell  by 
physical  means.  As  explained  in 
paragraph  2.  under  the  conditions 
described  in  the  petition,  the  solvents 
used  in  the  extraction  of  the  lactase- 
containing  cellular  fraction  of  K.  lactis 
are  unlikely  to  change  the  cellular 
fraction  in  any  chemically  significant 
way.  Moreover,  as  stated  above, 
information  in  the  petition  shows  that 
the  substances  used  to  extract  the 
cellular  fraction  or  to  stabilize  or  to 
dilute  the  lactase  enzyme  preparation 
are  either  GRAS  ingredients  or  food 
additives  approved  for  this  use. 

Exposure  Data 

Use  infdnnation  contained  in  the 
petition  domonstrates  that  consumption 
of  the  lactase  enzyme  preparation  from 
K.  lactis  (including  diluents  and 
stabilizers  as  well  as  cellular  material 
derived  from  K.  lactis )  resulting  from  its 
use  in  milk  will  not  exceed  250 
miUigrams  per  person  per  day  (Ref.  11). 
Even  if  it  is  assumed  that  the  entire 
enzyme  |M«paration  is  composed  of 
cellular  material  this  amount  of  cellular 
material  is  much  less  than  the  amount  of 
such  cellular  material  that  was 
consumed  by  the  subjects  in  the  clinical 
studies  of  the  use  of  dried  K.  lactis  as  a 
dietary  supplement  (Refs.  9  and  10). 
Thus,  because  the  level  of  exposure  to 
this  cellular  material  from  consuming 
dried  K.  lactis  as  a  dietary  supplement 
is  safe,  and  because  that  exposure  is 
much  greater  than  the  level  of  exposure 
to  the  cellular  material  that  results  from 
the  consumption  of  milk  treated  with 
lactase  enzyme  preparation  from  K. 
lactis,  FDA  concludes  that  the  levels  of 
lactase  enzyme  preparation  from  K. 
loctis  used  in  the  production  of  lactase- 
treated  and  lactose-reduced  milk  are 
safe. 

Other  InformatioB 

The  petition  also  contains  pubbsbed 
dinicai  studies  on  the  consumption  of 
lactose-reduced  milk  that  has  been 


prepared  with  this  enzyme  preparation. 
These  studies  show  that  lactose-reduced 
milk,  which  contains  residual  amounts 
of  the  enzyme  preparation,  has  been 
ingested  by  lactose  intolerant  people 
without  ill  effects.  Data  in  the  petition 
also  show  that  the  monosaccharides 
galactose  and  glucose  occur  in  equal 
proportions  in  lactose-reduced  milk,  and 
that  the  quantity  of  glucose  and 
galactose  in  lactose-reduced  milk  does 
not  exceed  the  quantity  of  these 
monosaccharides  derived  from  lactose 
that  is  ingested  when  an  equal  volume 
of  regular  milk  is  consumed.  FDA  finds 
that  this  information  corroborates  its 
conclusion  that  lactase  enzyme 
preparation  from  K.  lactis  is  safe  for  use 
in  the  production  of  lactase-treated  milk 
and  lactose-reduced  milk. 

Conchisions 

The  agency  has  evaluated  all  the 
information  related  to  the  use  of  lactase 
enzyme  preparation  from  K.  lactis  and 
has  reached  the  following  conclusions: 

1.  The  enzyme  preparation  is  not 
GRAS  based  upon  history  of  common 
use  in  food. 

2.  The  enzyme  preparation  is  GRAS 
based  upon  scientific  procedures.  This 
conclusion  is  based  upon  FDA's 
evaluation  of  information  provided  in 
published  studies  that  relate  to  the 
safety  of  the  yeast  K.  lactis,  the 
procedures  used  to  produce  the  enzyme 
preparation,  and  the  safety  of  milk  that 
has  been  treated  with  the  enzyme 
product 

3.  Lactase  enzyme  preparation  from  K. 
lactis  is  technically  effective  for 
producing  lactase-treated  milk  or 
lactose-reduced  milk. 

4.  It  is  both  impractical  and 
unnecessary  for  FDA  to  delineate  the 
levels  of  lactase  enzyme  preparation 
from  K.  lactis  used  in  milk.  FDA  has 
determined  that  the  amount  of  active 
enzyme  that  is  added  to  milk  is  variable 
because  of  the  variable  conditions  of 
use,  and  that  a  set  of  percentage-by- 
weight  levels  of  use  for  lactase  enzyme 
preparation  would  not  be  useful.  In 
addition,  there  are  no  safety  concerns  to 
warrant  establishment  of  use  levels  for 
lactase  enzyme  preparation  from  K. 
lactis. 

Therefore,  the  agency  is  affirming  that 
lactase  enzyme  preparation  from  K. 
lactis  is  GRAS  when  used  under  current 
good  manufacturing  practice  conditions 
in  accordance  with  §  184.1(b)(1).  To 
make  clear,  however,  that  the 
affirmation  of  the  GRAS  status  of  this 
substance  is  based  on  the  evaluation  of 
limited  uses,  the  regulation  sets  forth  the 
technical  effect  and  food  uses  of  this 
ingredient  that  FDA  evaluated. 


Environmental  Effects 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(d)(6)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 
Economic  Effects 

In  accordance  with  Executive  Order 
12291,  FDA  has  carefully  analyzed  the 
economic  effects  of  this  rule,  and  the 
agency  has  determined  that  the  rule  is 
not  a  major  rule  as  defined  by  that 
Order.  A  copy  of  the  threshold 
assessment  supporting  this 
determination  is  on  file  with  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
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Submissions  of  1-19-78  and  12/5/77  Lactose 
Enzyme  (LE)  from  Kluyveromyces  lactis. " 

List  of  SubjecU  in  21  CFR  Part  IM 

Direct  food  ingredients.  Food 
ingredients.  Generally  recognized  as 
safe  (GRAS)  food  ingredients. 
Incori>oration  by  reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409,  701(a),  52  Stat.  1055.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C  321(8),  348, 
371(a)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10),  Part  184  is  amended  by 
adding  new  S  184.1388,  to  read  as 
follows: 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

§  1 84. 1 388    Lactase  enzyme  preparation 
from  Kluyveromyces  lactis. 

(a)  This  enzyme  preparation  is 
derived  from  the  nonpathogenic, 
nontoxicogenic  yeast  Kluyveromyces 
lactis  (previously  named 
Saccharomyces  lactis).  It  contains  the 
enzyme  B-galactoside  galactohydrase 
(CAS  Reg.  No.  CBS  683),  which  converts 
lactose  to  glucose  and  galactose.  It  is 
prepared  from  yeast  that  has  been 
grown  in  a  pure  culture  fermentation 
and  by  using  materials  that  are 
generally  recognized  as  safe  or  are  food 
additives  that  have  been  approved  for 
this  use  by  the  Food  and  Drug 
Administration. 

(b)  The  ingredient  meets  the  general 
and  additional  requirements  for  enzyme 
preparations  in  the  Food  Chemicals 
Codex,  3d  Ed.  (1981),  p.  107-110.  which 
is  incorporated  by  reference.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.  NW., 
Washington,  DC  20418,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  1100  L  St.  NW..  Washington. 
DC  20408. 

(c)  In  accordance  with  i  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
hmitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  as  a  direct  human 
food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  an 
enzyme  as  defined  in  Sl70.3(o)(9)  of  this 
chapter  to  convert  lactose  to  glucose 
and  galactose. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  Current  good 
manufacturing  practice  is  to  use  this 


ingredient  in  milk  to  produce  lactase- 
treated  milk,  which  contains  less  lactose 
than  regular  milk,  or  lactose-reduced 
milk,  which  contains  at  least  70  percent 
less  lactose  than  regular  milk. 

Effective  date.  This  regidation  shall 
become  effective  December  4, 1984. 

(Sees.  201(s),  409,  701(a).  52  Stat.  1055,  72  Stat. 
1784-1788  as  amended  (21  U.S.C.  321(8),  348, 
371(a))) 

Dated:  November  5, 1984. 
WilUain  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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Gulden.  Inc.."  and  inserting  in  its  place 
"Altana.  Inc.."  to  read  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

§S10.600    Names,  addreeses,  and  drug 

latMler  codes  of  sponsors  of  approved 

appNcatlone. 

•        •        *        •        • 

(c)  *  *  * 
(1)  •  *  * 


21  CFR  Part  510 

New  Animal  Drugs;  Change  of  Sponsor 
Name 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
sponsor  name  change  for  several  new 
animal  drug  applications  (NADA's)  from 
Byk-Gulden,  Inc.,  to  Altana,  Inc. 

CFFECTTVC  DATE:  December  4, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

John  W.  Borders,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 

Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6243. 

SUPPLEMENTARY  INFORMATION:  Byk- 
Gulden,  Inc..  60  Baylis  Rd..  Melville,  NY 
11747,  advised  the  Center  for  Veterinary 
Medicine  of  a  change  in  corporate  name 
to  Altana,  Inc.  This  is  an  administrative 
change  which  docs  not  in  any  other  way 
affect  the  approval  of  the  firm's 
NADA's.  The  regulations  in  21  CFR 
510.600(c)  are  amended  accordingly. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i).  82 
Stat.  347  (21  U.S.C.  300b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.83).  Part  510  is 
amended  in  S  510.600  in  paragraph  (c)(1) 
by  removing  the  entry  for  "Byk-Gulden. 
Inc.."  and  by  alphabetically  adding  a 
new  entry  for  "Altana.  Inc.,"  and  in 
paragraph  (c)(2)  in  the  entry  for  "025463" 
by  removing  the  sponsor  name  "Byk- 


rwrn 

Drug 

nam*  and  adiMM                        labMr 

cod* 

Altana.  mc,  60  B^M  no..  >MviM.  NV  11747 02S463 

(2)  *  *  * 

- 

Oiug 
latwlw 
ood* 

Fvm  nanw  and  addraia 

« 

02S463     Alttna. 

• 

•              •              •              • 
mc.  60  BayM  Rd..  MMmM.  NV  11747. 

•                               •                               •                               • 

Effective  date.  December  4. 1984. 
(Sec.  512{i),  82  Stat.  347  (21  U.S.C.  360b(i))) 

Dated:  November  26. 1984. 
Marvin  A  Norcross. 
Acting  Associate  Director  for  Scientific 
Evaluation. 
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21  CFR  Part  5S8 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ctiange  of  Sponsor 

Correction 

In  FR  Doc.  84-26551  beginning  on  page 
39539  in  the  issue  of  Tuesday.  October  9. 
1984,  make  the  following  correction: 

On  page  39539,  third  column,  under 
"Part  558  ",  "5  558.321"  should  have  read 
"5  558.325". 

BtLLJNO  COOe  1SOS-01-M 


21  CFR  Part  1020 
[Docket  No.  76N-03081 

Diagnostic  X-Ray  Systems  and  Thelr 
Ma|or  Components;  OMB  Approval  and 
Effective  Date 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Office  of  Management  and 
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Budget  (OMB)  has  approved  the 
information  collection  requirement*  in 
the  ^al  rule  amending  the  performaace 
standard  far  diagnostic  x-ray  systems 
and  their  major  components  to  add 
requirements  concerning  computed 
tomography  x-ray  (CT)  systems,  FDA 
also  is  affirming  the  elective  date  of  the 
amendments. 

KFVlcnvt  DATC  September  3, 19^ 
except  for  S  1020.30  (a),  (b](36)(iiiHv). 
(58H«2).  (hJOKivHviii).  and  (n); 
ii  1020.31  and  1020.32  (introdactory 
texts):  f  1020.33  (a),  (b).  and  (cK2):  and 
i  1020.33(c)(1)  as  it  affects 
1 1020.33(cK2).  all  of  which  are  effective 
November  29, 1984. 

ran  nmTHCii  imtoiuhatiow  contact: 
Joseph  Sheehan,  Center  for  Devices  and 
Radiological  Health  (HFZ-S4).  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20657,  301-443-4874. 

SUFPLEMENTARV  MFOmiATION:  In  the 
Federal  Register  of  August  31. 1984  (49 
FR  34698),  FDA  published  a  final  rule 
amending  the  performance  standard  for 
diagnostic  x-ray  systems  and  their  major 
components  (21  CFR  1020.3a  1020.31, 
and  102032)  and  adding  new 
requirements  in  21  CFR  102033.  The 
final  rule  adds  new  provisions  to  the 
standard  to  address  the  radiation  safety 
aspects  of  CT  systems.  The  rule  requires 
manufacturers  of  CT  systems  to  provide 
user  information  to  purchasers  of  CT 
systems  concerning  conditions  of  use, 
dose,  and  imaging. 

OMB  Approval 

In  paragraph  78  of  the  preamble  to  the 
final  rule,  FDA  advised  that  the 
collection  of  information  requirements 
contained  in  {1020.33  (c),  (d).  (g),  and  (j) 
would  be  submitted  to  c3mB  for 
approval  under  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C  Chapter 
35).  The  agency  also  stated  that  the 
requirements  under  {  1020.33  (c),  (d),  (g), 
and  (j)  would  not  be  effective  until  FDA 
obtained  OMB  approval  of  these 
information  collection  requirements. 
FDA  also  advised  that  it  would  publish 
a  notice  in  the  Federal  Register 
concerning  OMB  approval  of  the 
lequirenents. 

On  October  24, 1984,  OMB  approved 
without  change  the  collection  of 
information  requirements,  under  OMB 
control  number  0910-0025. 

IM  of  Subjects  in  21  CFR  Part  1620 

Electronic  products.  Ionizing 
radiation.  Medical  devices.  Radiation 
protection.  Standards,  Television 
receivers.  X-rays. 


PART  MOO-PERFORMANCE 
8TAMOAR08  FOR  KMmNQ 
RAOUnON  EIHTTINQ  PROOUCTS 

S  1020.33    [Amended] 

Therefore,  under  the  Public  Health 
Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1966  (sec  356,  82  Stat.  1177-1179 
(42  U.S.C  2e3f)  and  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees.  201, 
501,  502,  701,  52  Stat  1040-1042  as 
amended.  1049-1051  as  amended,  1055- 
1056  as  amended  (21  U.S.C  321,  351,  352. 
371]))  and  under  the  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10],  Part  1020  is  amended  in 
i  1020.33  Computed  tomography  (CT) 
equipment  in  paragraphs  (c),  (d),  (g),  and 
(j)  by  adding  the  number  "0910-0025"  at 
the  end  of  the  parenthetical  statement 
appearing  at  the  end  of  each  paragraph. 

Effective  date.  This  regulation  shall  be 
effective  September  3, 1985,  except  for 
the  following,  which  shall  be  effective 
November  29, 1964:  i  1020.30  (a), 
(b](36](iiiHv),  {58H62).  (h](3)(viHviii), 
and  (n):  (fi  1020.31  and  1020.32 
(introductory  texts):  1102033  (a),  (b), 
and  (cH2):  and  i  1020.33(c)(1)  as  it 
affects  1 102a33(c)(2). 

(Sec.  358.  82  Stat.  1177-1179  (42  U.S.C.  263f); 
■ecs.  201.  501.  502.  701,  52  Stat.  1040-1042  u 
amended.  1049-1051  as  amended.  1055-1056 
as  amended  (21  U.S.C.  321.  351.  352,  371)) 

Dated:  November  27. 1984. 
Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc  M-41Sa2  FIM  11-»4C  10:43  ■in] 
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as  amended  by  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1963. 

EFTECnvc  OATI:  March  29. 1965. 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Offic*  of  the  Assistant  Sscrstary  for 
Houslng-Fsderal  Housing 
Commlsslonsr 

24  CFR  Part  234 

(Docket  Na  R-64-1215;  FH-2030] 

Condominium  Mortgage  Insurance: 
Maximum  Mortgags  Amotmta  for 
Nonoccupant  Mortgagors 

AOCNCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

summary:  This  rule  amends  the 
Department's  regulation  prescribing 
maximum  mortgage  limits  for 
nonoccupant  owners  of  HUD-insured 
condominium  units.  This  amendment  is 
promulgated  to  conform  HUD 
regulations  to  the  National  Housing  Act, 


RM  fURTHni  MFOMMATIOM  CONTACT: 
Brian  Chappelle,  Acting  Director,  Single 
Family  Development  Division, 
Department  of  Housing  and  Urban 
Development  Room  9270,  451  Seventh 
Street  SW.,  Washington,  D.C  20410 
Telephone  (202)  755-6720  (This  is  not  a 
toll-free  number.). 

SUPnAffNTARV  INFOfMATION:  The 

National  Housing  Act  (NHA)  (12  U5.C 
1701-1749)  authorizes  HUD/Federal 
Housing  Administration  (FHA)  to  insure 
mortgage  for  single  family  residences, 
including  one-family  units  in 
condominiums  (see  section  234  of  the 
NHA). 

HUD/FHA  insures  lenders  against 
losses  on  insured  home  mortgages, 
thereby  lowering  lenders'  risk  and 
encouraging  a  flow  of  credit  for       » 
homeownership.  The  Department's 
insurance  program  has  increased  the 
opportimity  for  homeownership— one  of 
the  fundamental  objectives  of  the 
Department  The  limits  on  how  much  the 
Department  may  insure  are  set  by  the 
National  Housing  Act  Maximum 
mortgage  amounts  depend  on  whether 
the  buyer  intends  to  live  in  the  home, 
the  appraised  value  of  the  property,  the 
number  of  family  units  in  the  dweUing 
and  the  prevailing  housing  prices  in  the 
area.  The  insured  mortgage  amount 
cannot  exceed  a  Hxed  percentage  of  the 
appraised  value,  called  the  loan-to-value 
ratio. 

Section  425  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  (1983  Act) 
amended  the  NHA  to  increase  the 
maximum  insurable  amount  of  a 
mortgage  on  a  dwelling  owned  by  a 
nonoccupant  mortgagor.  Today's  final    - 
rule  implements  section  425  for 
condominiums.  HUD  implemented  this 
provision  for  single  family  residences  in 
a  final  rule  published  on  March  30, 1964 
(see  49  FR  12693, 12696],  but  did  not 
include  amendments  implementing 
section  425  of  the  1983  Act  for 
condominium  units  in  that  rule. 

The  Department  Is  issuing  today's  rule 
as  a  final  rule.  As  a  matter  of  policy,  the 
Department  submits  most  of  its 
rulemakings  for  public  comment  either 
before  or  after  effectiveness  of  the 
action.  In  this  Instance,  however,  the 
Secretary  has  determined  that  good 
cause  exists  for  publishing  this 
document  as  a  final  rule  without  public 
comment  The  Department  believes  that 
prior  public  comment  is  unnecessary, 
because  the  revision  to  the  Department's 
regulation  grants  a  benefit  to  a  class  of 
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persons  potentially  eligible  to 
participate  in  a  HUD  program. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C]  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332].  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regiilar 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel.  Room  10276,  Department  of 
Housing  and  Urban  Development  451 
Seventh  Street.  SW..  Washington,  D.C. 
20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981. 

Analysis  of  the  proposed  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3] 
have  a  significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
market 

Under  the  provisions  of  section  605(b) 
of  the  Regulatory  Flexbility  Act  (5  U.S.C 
601],  the  Undersigned  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
rule  merely  carries  out  a  statutory  policy 
and  does  not  impose  any  new 
administrative  or  economic  burdens  on 
small  entities. 

This  rule  was  listed  as  item  number  89 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  October  22. 
1984  (49  FR  41684.  41710]  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  applicable  Catalog  of  Federal 
Domestic  Assistance  program  number  is 
14.133. 

List  of  Subjects  in  24  CFR  Part  234 

Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department  amends 
24  CFR  Part  234  as  follows: 

PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

Section  234.27  is  amended  by  revising 


paragraphs  (dKl)  and  (d)(2)  as  set  forth 
below: 

§  234.27    Maxknum  moftgage  emounts. 


(d) 

(1)  The  lesser  of  the  amount  computed 
under  paragraph  (a)  of  this  section  or  85 
percent  of  the  appraised  value  of  the 
family  unit  as  of  the  date  the  mortgage  is 
accepted  for  insurance;  or 

(2)  The  amount  computed  under 
paragraph  (a]  of  this  section  (even  if  it  is 
greater  than  65  percent  of  the  appraised 
value  of  the  family  unit  as  of  the  date 
the  mortgage  is  accepted  for  insurance), 
if  the  mortgage  covers  a  unit  and  the 
Commissioner  is  furnished  with 
certificates  indicating  that 

(i]  The  mortgagor  will  not  rent  (except 
for  a  rental  term  of  not  less  than  30  days 
and  not  more  than  60  days],  sell  (except 
where  the  insured  mortgage  is  paid  in 
full  as  an  incident  of  the  sale),  or  occupy 
the  family  unit  before  the  18th 
amortization  payment  of  the  mortgage 
except  with  the  prior  written  approval  of 
the  Commissioner; 

(ii)  Not  less  than  15  percent  of  the 
original  principal  amount  of  the 
mortgage  proceeds  has  been  deposited 
in  an  escrow,  trust,  or  special  account; 

(iii]  The  mortgagor  agrees  that,  if  the 
family  unit  is  not  sold  before  the  due 
date  of  the  18th  amortization  payment  of 
the  mortgage  to  a  purchaser,  acceptable 
to  the  Commissioner,  who  will  occupy 
the  family  unit  assume,  and  agree  to 
pay  the  mortgage  indebtedness,  the 
amount  held  in  escrow,  trust,  or  special 
account  will  be  applied  in  reduction  of 
the  outstanding  principal  amount  of  the 
mortgage  as  of  the  due  date  of  the  18th 
amortization  payment  of  the  mortgage; 
and 

(iv)  The  mortgagee  agrees  that  any 
portion  of  the  fund  held  in  escrow,  trust, 
or  special  account,  not  applied  to  the 
mortgage  in  accordance  with  the 
provisions  of  this  paragraph,  shall  be 
deducted  from  the  amount  of  the 
insurance  benefits  to  which  the 
mortgagee  would  otherwise  be  entitled 
if  a  claim  for  insurance  benefits  is  filed. 

Authority:  Section  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  November  28. 1984. 

Maurice  L  Barksdale, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

|FR  Doc  84-31805  Filed  12-3-M;  a:«S amj 
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POSTAL  SERVICE 

39  CFR  ParU  10  and  111 

Incorporation  by  Refaranca, 
Conformance  of  Regulatfons  to 
Current  Practice 

aqcncy:  Postal  Service. 

ACnON:  Final  rule. 

SUMMAKY:  This  final  rule  removes 
certain  obsolete  references  in  existing 
domestic  and  international  postal 
regulations.  The  obsolete  references 
provide  that  the  Director  of  the  Federal 
Registers  approval  of  the  incorporation 
by  reference  of  certain  documents  will 
expire  unless  renewed  and  extended  by 
the  Director  upon  annual  application  by 
the  Postal  Service.  Current  Federal 
Register  practice  in  relation  to 
documents  incorporated  by  reference  is 
that  there  is  no  automatic  annual 
expiration  of  approval,  and  therefore 
there  is  no  need  for  an  agency  to  reapply 
each  year  for  approval.  A  document  that 
meets  the  requirements  of  1  CFR  Part  51 
will  be  approved  for  incorporation  by 
reference  if  requested,  and  no  formal 
aimual  review  of  that  approval  is 
required.  For  these  reasons  the  Postal 
Service  is  revising  its  regulations  to 
conform  to  the  current  practice. 
EFFECnVE  date:  December  4, 1984. 
FOR  RWTHER  INTOWMATIOW  CONTACT 
Paul  J.  Kemp.  (202)  245-463& 

List  of  Subjects  in  39  CFR  Parts  10  and 
111 

Incorporation  by  reference.  Postal 
Service. 

Accordingly,  39  CFR  is  amended  as 
follows: 

PART  10— lf«TERNAT10NAL  POSTAL 
SERVICE 

1.  Revise  {  10.4  to  read  as  follows: 
§  10.4    Approval  of  tl>e  Director  of  ttw 


Incorporation  by  reference  of  the 
publication  now  titled  the  International 
Mail  Manual  was  approved  by  the 
Director  of  the  Federal  Register  under  5 
U.S.C.  552(a]  and  1  CFR  Part  51  on  June 
24. 1981. 

PART  111— GENERAL  INFORMATION 
ON  POSTAL  SERVICE 

2.  Revise  S  111. 4  to  read  as  follows: 

S  111.4    Approval  of  the  Director  of  the 
Federal  Register. 

Incorporation  by  reference  of  the 
publication  now  titled  the  Domestic 
Mail  Manual  was  approved  by  the 
Director  of  the  Federal  Register  under  5 
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U.S.C  552(a>  and  1  CFR  Part  51  on  March 
29. 1979. 

(5  U.S.C  552(a):  39  U.S.C.  401,  404,  407,  408. 

3001-3011.  3201-3218.  3403-3405,  3601,  3621: 

42  U.S.C  1973CC-13,  1973cc-14) 

W.  Allen  Sanders, 

Associate  General  Counsel.  Office  of  General 

Law  and  Administration. 

|F1t  Doc.  M-3ieZ1  Filed  12-3-M:  1:4$  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260  and  270 

(SWH-fRL-272»-«l 

Hazardous  Waste  Management 
System:  General;  and  EPA 
Administered  Permit  Programs;  the 
Hazardous  Waste  Permit  Program 

agency:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  availability  of 
technical  corrections  to  EPA  test 
manual:  amendment  to  Hnal  rule. 

summary:  The  Environmental  Protection 
Agency  |EPA)  is  today  making 
corrections  to  and  updating  the  secorid 
edition  of  the  test  methods  manual  "Test 
Methods  for  Evaluating  Solid  Waste. 
Physical/Chemical  Methods,"  (1982) 
(EPA  Publication  No.  SW-846)  which 
was  incorporated  by  reference  into  40    ' 
CFR  Parts  260  and  270  in  the  Federal 
Register  on  September  21. 1982  (47  FR 
41563).  Present  references  in  40  CFR 
Parts  260  and  270  to  SW-846  are  being 
amended  to  reflect  these  revisions  to  the 
test  manual.  These  corrections  and 
changes  were  made  due  to 
typographical  errors  in  the  original 
edition  and  for  purposes  of  clarification. 
EFFECTIVE  DATE:  December  4, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  RCRA  Hotline  at  (800)  424-9346  loll 
free,  or  (202)  382-3000.  For  technical 
information  contact  David  Friedman, 


Office  of  Solid  Waste  (WH-562B).  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington.  D.C.  20460. 
(202)  382-4770. 

SUPPLEMENTARY  INFORMATION: 

I.  Corrections  to  Test  Methods  Manual 

EPA  announced  the  availability  of  the 
second  edition  of  its  test  methods 
manual  "Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical 
Methods,"  (1982)  (EPA  Publication  No. 
SW-846)  in  the  Federal  Register  on 
September  21. 1982  (47  FR  41563).  Upon 
review  and  following  questions  received 
from  the  public,  it  was  determined  that 
several  errors  existed  in  the  test 
methods  manual.  To  alleviate  confusion 
arising  from  apparent  errors  or 
confusing  wording  in  the  test  methods, 
corrections  and  clarifications  were 
deemed  necessary. 

Table  1  summarizes  the  corrections 
being  made  in  the  second  edition  of  the 
methods  manual. 


Table  1.— Corrections  for  SW-846,  2nd  Edition 


1110— CorrosMly  Towanl  Sleel.. 

1310— Cxkaclian  Procedura  (EP)  Tondty  Tesi 
imeQnly  Tost. 


Page  and  section  No  ot  change 


Page  3.  section  4.5.2. . 
Metlxxl  and  Structural  |  Page  1.  section  4.1 


X10 — Add  Ogeaton  Procedure  kx  Flame  Absorption  Spectroacopy . 
3030— Add  Digestion  of  0*s,  Greases  or  Waies  ..._ 


30S0— Acid  Oigeslion  o«  Sludges.. 


306C— AAaline  Ogestion.. 


S03O— Purge-and-Trap  Method _ 

7061— Araarac  (AtomK  Atnorption,  Gasaoua  Hy«ids|.. 


7080— Banun  (Alornc  Absorpton.  Direct  Aspvation  Method) . 
71HB    lle»a»alenl  Chromun:  Colonmetnc  Method. - 


7197— Hexavatom  Chromium:  Chelalion/Extraclnn 

7471— Marcwy  n  Solid  or  Semsokd  Waste  (Manual  CoM-Vapor  Tach- 

r»que). 
7741— Selenwm  (Atom  Atnorptnn.  Gaseous  Hydndal - 


7760— S4ver  (Atomc  Atnorption.  Orect  Aspiralion  Method!.. 

7761— S*rer  (Alomc  Absorption.  Furnace  Metttod) 

802O— AromatK  Volatile  Orgamcs 


SOeO— OrganocNorme  Pestiadas  «id  PCB's... 
8150— CNonnated  Herbodes 


•010— Total  and  AmanaUe  Cyande .. 


Page 
Page 
P»9e 

P^ 
Page 

Fs.<e 
Page 
P»Jt 

Page 


10.  section  712.. 

1.  section  1.1 

1.  section  1.1 


section  2.1 .. 
section  7.1 .. 
section  75  . 
section  7.5.. 
secbon  76  . 
section  5.6 
secbon  6.1 . 

table  1  

section  7.1 .. 


1.  section  2.2  .. 

2.  secbon  4  2 .... 

3.  section  7  21 . 
2.  secbon  5.4 ... 
5 


Page 
Page 
Page  4.  section  71.1 


Page 
Page 
Page 

Page 
P»9e 
Page 
Page 

Page 


3.  section  721. 
3.  secbon  7  21. 
1 .  section  2. '  ... 


1.  sectonM.. 

9.  table  1 

5.  section  6.1 .. 
1 .  section  2.0 . 


Page 


6.  taction  5.7 

7.  saclion  50 

10.  section  7.I.2.S.. 
10.  section  712.9.. 


t.  secbon  3.. 
1-2. 


Reason  lor  change 


Typographical  et'or 

G<as  Col  Apparatus  Co  took  over  Kratt  Apparatus 

Typographical  error 

Oantication. 

This  lest  method  is  inappropriate  lor  high  levels  ot  banum  and  lead  as 

precipitate  torms 
Banum  was  inadvertently  left  out  of  the  discussion 
To  be  consistent  with  apparatus  specified  in  Sect  4  1  ot  Itiis  method 
Banum  was  madvenently  lelt  out  ot  the  discussion. 
Typographical  error 

Banum  was  madvenentty  leh  out  of  the  discussion 
Typographical  error. 
Inappropnate  refererKe 

Cdutrm   for   Metfwd  8015   inadvertently   left   out   ol   ttie   discussior 
This  procedure  should  be  run  on  a  digested  sar.iple  rather  ttwn  directly 

on  Itie  sample 
Deuterium  background  correction  is  (MfK^jlt  above  400  rm 
Separatory  tunnels  are  not  used  in  this  method 
Oanficabon 
Typographical  error 
A  htwang  inetr>od  lor  soMs  or  semisolids  was  not  provided  in  the 

ongirtal  varsran  ol  mettxxl 
This  procedure  stKxjk)  be  am  on  a  digested  sample  rather  than  (krectiy 

on  trie  sample 
Tins  precaution  was  added  due  to  comments  recenred 
This  precaution  was  added  due  to  comments  recerved 
Maximum  sansitivity  «  necessary  lor  the  analysis  ot  ground  water  Th<$ 

may  ba  achieved  with  iho  use  ol  a  phctoionization  detector 
RO  achieves  appropriate  degree  of  sensitivity   for  waste   anaiyvs 
See  reason  lor  cfiange  m  section  21 
Clarification 
The  Boron  tnltuonde/metharxil  option  was  nadvertenily  left  out  m  the 

ongmal  version  of  this  method 

as  lna(Nertent^  left  out  of  the  discussion 
mformabon  required  lor  change  in  Sect  2  0  of  this  method 
This  intormatton  is  necessary  lor  tfie  use  of  Boron  tnlluonde/metfianol 
Tins  cfiange  •  necessary  m  section  numbering  due  to  ttie  insertion  of 

new  7128 
This  information  is  necessary  for  ttie  use  ol  Boron  tnfluonde/metttar^ 
Autoanalyzer  mettyxj  is  incorporated  into  this  revised  mettyjd 
Detection  limit  lor  coionmetnc  method  is  appro«rmately  one  fx.-ndred 

tH'>9S  lower  ttian  mrimelric    The  coKximetnc  method  allows  for  less 

error    since    measurements   are    determined    spectrophotometnca'iy 

rattier  than  by  eye 
Fatty  acids  do  not  interfere  wUh  manual  distillation  and  colonmetnc 

analysis. 
Tlw  eqwphient  specified  is  necessary  to  perform  colanmatnc  analysis 
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Table  1  .—Corrections  for  SW-846,  2no  Edition— Continued 


Method 

Psga  snd  aadion  No.  ot  ihainia 

Raaaon  tar  dtanga 

Page  2.  section  5... _ 

PlOaa  1  8.  iBCbon  T  0                                   j 

AgNO,    IS   not   needed   tor   Ihe   colonmetnc   method    SuMwnc   aod 

Preferred  reagent  «  piai«ai*iig  poailiiis  intartarsnea  troM  aulMa 
compKm  used  in  place  ol  AgNO.  soMmn 

bmes  lower  than  UbiiiieuiL   The  cotomiietnc  method  allows  lor  les.< 

rather  then  by  eye 

II.  Availability  Of  Updates 

The  EPA  manual  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,"  (1982)  (EPA 
Publication  No.  SW-846)  is  incorporated 
by  reference  in  several  sections  of  EPA's 
regulations.  Today's  corrections  to  the 
test  methods  manual  are  now  aiso 
incorporated  by  reference  by  virtue  of 
their  incorporation  into  this  manual. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  December  4, 1984. 

These  technical  corrections  will  be 
referred  to  as  "Update  I  to  SW-846"  and 
are  available  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office  (GPO).  Washington,  D.C.  20402 
(202-783-3228)  (GPO  Number  055-002- 
81001-2).  Persons  holding  a  subscription 
to  the  second  edition  of  SW-846  wjll 
automatically  receive  this  amendment. 
Others  may  purchase  both  the  second 
edition  of  the  manual  and  this 
amendment  from  the  GPO. 

EPA  has  determined  under  section 
553(b)  of  the  Administrative  Procedures 
Act.  5  U.S.C.  553(b)  that  there  is  good 
cause  for  promulgating  these 
amendments  without  prior  notice.  These 
amendments  are  entirely  technical  in 
nature  and  do  not  change  any 
substantive  requirement. 

Dated:  November  20, 1984. 
lack  McGraw. 

Acting  Assistant  Administrator:  Office  of 
Solid  Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  260— {AMENDED] 

1.  The  Authority  citation  for  Part  260 
reads  as  follows: 

Authority:  Sees.  1006.  2002(a).  3001  through 
3007.  3010  and  7004  of  the  Solid  Waste 
Disposal  Act.  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976  as 
amended,  (42  U.S.C.  6905.  e912(a).  6921 
through  0927,  6930  and  6974). 

S  260.11    (Amended] 

2.  Section  260.11  is  amended  by 


revising  the  fourth  reference  in 
paragraph  (a)  to  read  as  follows: 

(a)*  *  * 

'Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods," 
EPA  Publication  SW-846  [Second 
Edition,  1982  as  amended  by  Update  I 
(April,  1984)).  The  second  edition  of 
SW-646  and  Update  I  are  available  from 
the  Superintendent  of  Documents.  U.S. 
Govenment  Printing  Office,  Washington, 
D.C.  20402,  (202)  783-3228.  on  a- 
subscription  basis. 


§  260.21    I  Amended] 

3.  Section  280.21  is  amended  by 
removing  the  comment  at  the  end  of  this 
section. 


PART  270— [AMENDED] 

4.  The  authority  citation  for  Part  270 
reads  as  follows: 

Authority:  Sees.  1006.  2002.  3005.  3007  and 
7004  of  the  Sohd  Waste  Disposal  Act,  as 
amended  by  the  Resotut:e  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6903.  6912.  6925,  6927  and  6974). 

5.  Section  270.6  is  amended  by 
revising  the  first  reference  in  paragraph 
(a)  to  read  as  follows: 

§  270.6    References. 

(a)  •  *  • 

"Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods," 
EPA  Publication  SW-846  [Second 
Editioa  1982  as  amended  by  Update  I 
(April,  1984)].  The  second  edition  of 
SW-846  and  Update  I  are  available  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  D.C.  20402,  (202)  783-323a 
on  a  subscription  basis. 
•        •        •        •        * 

|FR  Dec  84-31007  Filed  lZ-»-M:  »«S  am| 
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40  CFR  Part  271         »      v 
ISW-3-FRL-2730-11 

Comnnonweatth  of  Virginiiq  Rnal 
Authorization  of  State  Hazardous 
Waste  Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  final  determination  on 

the  Commonwealth  of  Virginia's 

application  for  final  authorization. 

SUMMARY:  Virginia  has  applied  for  Final 
Authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  EPA  has  reviewed  Virginia's 
application  and  has  made  the  final 
decision  that  Virginia's  hazardous  waste 
management  program  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
Final  Authorization.  Thus,  EPA  is 
granting  final  authorization  to  the  State 
to  operate  its  program  in  lieu  of  the 
Federal  program. 

EFFECTIVE  DATE:  Final  Authorization  for 
Virginia,  for  purposes  of  judicial  review, 
shall  be  effective  at  1:00  p.m.  Eastern 
Standard  Time  on  December  18.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Armstead,  Program  Manager. 
State  Programs  Section.  US  EPA  Region 
III.  6th  and  Walnut  Streets,  Philadelphia. 
PA  19108,  (215)597-7259. 
SUPPLEMENTARY  INFORMATION:  Section 
3006  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  allows  EPA  to 
authorize  State  hazardous  waste 
programs  to  operate  in  lieu  of  the 
Federal  hazardous  waste  program.  To 
qualify  for  final  authorization,  a  State's 
program  must:  (1)  Be  "equivalent"  to  the 
Federal  program.  (2)  be  consistent  with 
the  Federal  program  and  other  State 
programs,  and  (3)  provide  for  adequate 
enforcement  (Section  3006(b)  of  42 
U.S.C.  6226(b)). 

On  June  26, 1984,  Virginia  submitted  a 
complete  application  to  obtain  final 
authorization  to  administer  the  RCRA 
program.  On  September  13. 1984.  EPA 
published  a  tentative  decision 
announcing  that  Virginia's  hazardous 
waste  program  did  satisfy  all  of  the 
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requirements  necessary  for  final 
authorization. 

The  Commonwealth  agreed  to 
maintain  a  level  of  effort  in  compliance 
and  enforcement  which  ensures  an 
effective  program  consistent  with  EPA's 
Compliance  and  Enforcement  Strategy 
(June  12, 1984).  Since  the  publication  of 
the  tentative  determination,  Virginia  has 
shown  the  ability  to  maintain  this  level 
of  performance  and  fulfilled  the 
commitments  included  in  the 
Memorandum  of  Agreement.  Therefore, 
EPA  has  determined  that  the 
Commonwealth's  hazardous  waste 
program  satisfies  all  the  necessary 
requirements  for  fmal  authorization. 
Further  background  on  the  tentative 
decision  to  grant  authorization  appears 
in  Vol.  49  No.  170  PR  35966,  September 
13,1984. 

Along  with  the  tentative 
determination.  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  public  hearing 
on  the  application.  The  public  hearing 
was  not  held  as  scheduled  on  October 
16, 1984,  since  neither  EPA  nor  the 
Commonwealth  received  significant 
interest  in  holding  the  hearing. 

The  Commonwealth  does  not  seek 
authority  to  impose  its  hazardous  waste 
regulatory  program  over  Indian  lands. 
Therefore,  EPA  will  be  administering  the 
RCRA  program  directly  over  the 
Mattaponi  Indian  Reservation,  Box  178, 
West  Point,  Virginia  23181  and  the 
Pamunkey  Indian  Reservation, 
Pamunkey,  Virginia  28086. 

Decision 

I  conclude  that  Virginia's  application 
for  final  authorization  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly,  the 
Commonwealth  of  Virginia  is  granted 
Final  Authorization  to  operate  its 
hazardous  waste  management  program. 
The  Commonwealth  now  has  the 
responsibility  for  permitting  treatment, 
storage  and  disposal  facilities  within  its 
borders  and  for  carrying  out  all  other 
aspects  of  the  RCRA  program 
authorized  today.  Virginia  also  has 
primary  enforcement  responsibility, 
although  EPA  retains  the  right  to  take 
.enforcement  action  under  Section  3008 
of  RCRA. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 


authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Virginia's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  Commonwealth.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Fart  271 

Hazardous  materials,  Indian  lands. 
Reporting  and  record  keeping 
requirements.  Waste  treatment  and 
disposal,  Intergovernmental  relations. 
Penalties.  Confidential  business 
information. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6ei2(a).  6926.  and  6974(b). 

Dated:  November  8, 1984. 
Tbofnas  P.  Eichler, 
Regional  Administrator. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  Part  801 

Voting  Rights  Program;  Appendix  A: 
Alabama 

agency:  Office  of  Personnel 
Management. 

ACnOM:  Final  rule  with  request  for 
comments. 

summary:  The  Office  of  Personnel 
Management  is  establishing  a  new  office 
for  filing  of  applications  or  complaints 
under  the  Voting  Rights  Act  of  1965.  as 
amended,  in  Monroe  County,  Alabama. 
The  Attorney  General  has  determined 
that  this  designation  is  necessary  to 
enforce  the  guarantees  of  the  Fourteenth 
and  Fifteenth  amendments  to  the 
Constitution . 

DATES:  This  rule  is  effective  December  4, 
1984.  In  view  of  the  need  for  its 
publication  without  an  opportunity  for 
prior  comment,  comments  will  still  be 
considered.  To  be  timely,  comments 
must  be  received  on  or  before  January  3, 
1985. 

ADDRESS:  Send  or  deliver  comments  to 
Ronald  E.  Brooks,  Coordinator,  Voting 
Rights  Program,  Office  of  Personnel 
Management,  Room  5532  1900  E  Street, 
NW,  Washington,  D.C.  20415. 


FOR  FURTHER  INFORMATION  CONTACT 

Ronald  E.  Brooks,  Coordinator.  Voting 
Rights  Program  (202)  632-5544. 
SUPPLEMENTARY  INFORMATION:  The 

Attorney  General  has  designated 
Monroe  County,  Alabama,  as  an 
additional  examination  point  under  the 
provisions  of  the  Voting  Rights  Act  of 
1965,  as  amended.  He  determined  on 
August  31, 1984.  that  this  designation  is 
necessary  to  enforce  the  guarantees  of 
the  Fourteenth  and  Fifteenth 
amendments  to  the  Constitution. 
Accordingly,  pursuant  to  section  6  of  the 
Voting  Rights  Act  of  1965.  as  amended. 
42  U.S.C.  1973d,  the  U.S.  Office  of 
Personnel  Management  will  appoint 
Federal  examiners  to  review  the 
qualifications  of  applicants  to  be 
registered  to  vote  and  Federal  observers 
to  observe  local  elections. 

Pursuant  to  section  553(b)(3)(B)  of  title 
5  of  the  United  States  Code,  the  Director 
finds  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  The  notice  is  being  waived 
because  of  OPM's  legal  responsibilities 
under  42  U.S.C.  1973e(a)  and  other  parts 
of  the  Voting  Rights  Act  of  1965,  as 
amended,  which  require  OPM  to  publish 
counties  certified  by  the  U.S.  Attorney 
General  and  locations  within  these 
counties  where  citizens  can  be  federally 
listed  and  become  eligible  to  vote,  and 
where  Federal  observers  can  be  sent  to 
observe  local  elections. 

Pursuant  to  section  553(d)(3)  of  title  5 
of  the  United  States  Code,  the  Director 
finds  that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  immediately  to  allow  Federal 
examiners  to  register  voters 
immediately  in  view  of  the  pending 
elections  to  be  held  in  the  subject 
counties,  where  Federal  observers  will 
observe  elections  under  the  authority  of 
the  Voting  Rights  Act  of  1965,  as 
amended. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  its  purpose  is  the  addition  of  a 
new  location  to  the  list  of  counties  in  the 
regulations  concerning  OPM's 
responsibilities  under  the  Voting  Rights 
Act. 

List  of  Subjects  in  45  CFR  Part  801 

Administrative  practice  and 
procedures.  Voting  rights. 
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Office  of  Personnel  Management 

Donald  |.  Devine. 

Director. 

PART  801— VOTING  RIGHTS 
PROGRAM 

Accordingly,  the  Office  of  Personnel 
Management  amends  45  CFR  801.202, 
Appendix  A,  by  alphabetically  adding 
Monroe  County,  to  the  listing  for 
Alabama,  to  read  as  follows: 

§  S0 1.202    Times  and  places  for  filing  and 
forms  of  appilcation. 


Appendix  A 

•         •         •         *         * 

Alabama 

County:  Place  for  filing:  Beginning  date. 

***** 

Monroe — Room  112.  Monroe  Motor  Court 
South.  Highway  21,  Monroeville,  Alabama. 
August  31. 1984. 

***** 

(5  U.S.C.  1103:  sees.  7,  9,  79  Stat.  440.  411  (42 
L'.S.C.  1973c.  1973g) 

|FR  Doc.  M-3ieZ4  Filed  12-3-M:  K4J  ami 
WLLINO  COM  U3S-01-M 

45  CFR  Part  801 

Voting  Rights  Program;  Appendix  A: 
Soutti  Carolina 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  is  establishing  three  new 
offices  for  filing  of  applications  or 
complaints  under  the  Voting  Rights  Act 
of  1965.  as  amended.  The  Attorney 
General  has  determined  that  these 
designations  are  necessary  to  enforce 
the  guarantees  of  the  Fourteenth  and 
Fifteenth  amendments  to  the 
Constitution. 

dates:  This  rule  is  effective 
immediately  upon  publication.  In  view 
of  the  need  for  its  publication  without  an 
opportunity  for  prior  comment, 
comments  will  still  be  considered.  To  be 
timely,  comments  must  be  received  on 
or  before  January  3, 1985. 
ADDRESS:  Send  or  deliver  comments  to 
Ronald  E.  Brooks,  Coordinator,  Voting 
Rights  Program,  Office  of  Personnel 
Management,  Room  5532  1900  E  Street. 
NW,  Washington.  D.C.  20415. 
FOR  FURTHER  INFORMATION  CONTACT 
Ronald  E.  Brooks.  Coordinator,  Voting 
Rights  Program,  (202)  632-5544. 
SUPPLEMENTARY  INFORMATION:  The 
Attorney  General  has  designated 


Bamberg,  Colleton,  and  Hampton 
Counties.  South  Carolina  as  additional 
examination  points  under  the  provisions 
of  the  Voting  Rights  Act  of  1965,  as 
amended.  He  determined  on  October  10. 
1984,  that  these  designations  are 
necessary  to  enforce  the  guarantees  of 
the  Fourteenth  and  Fifteenth 
amendments  to  the  Constitution. 
Accordingly,  pursuant  to  section  6  of  the 
Voting  Rights  Act  of  1965,  as  amended, 
42  U.S.C.  1973d,  the  U.S.  Office  of 
Personnel  Management  will  appoint 
Federal  examiners  to  review  the 
qualifications  of  applicants  to  be 
registered  to  vote  and  Federal  observers 
to  observe  local  elections. 

Pursuant  to  section  553(b)(3)(B)  of  title 
5  of  the  United  States  Code,  the  Director 
finds  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  The  notice  is  being  waived 
because  of  OPM's  legal  responsibilities 
under  42  U.S.C  1973e(a)  and  other  parts 
of  the  Voting  Rights  Act  of  1965,  as 
amended,  which  require  OPM  to  publish 
counties  certified  by  the  U.S.  Attorney 
General  and  locations  within  these 
counties  where  citizens  can  be  federally 
listed  and  become  eligible  to  vote,  and 
where  Federal  observers  can  be  sent  to 
observe  local  elections. 

Pursuant  to  section  553(d)(3)  of  title  5 
of  the  United  States  Code,  the  Director 
finds  that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  immediately  to  allow  Federal 
examiners  to  register  voters 
immediately  in  view  of  the  pending 
elections  to  be  held  in  the  subject 
counties,  where  Federal  observers  will 
observe  elections  under  the  authority  of 
the  Voting  Rights  Act  of  1965,  as 
amended. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  its  purpose  is  the  addition  of 
three  new  locations  to  the  list  of 
counties  in  the  regulations  concerning 
OPM's  responsibilities  under  the  Voting 
Rights  Act. 

List  of  SubjecU  in  45  CFR  Part  801 

Administrative  practice  and 
procedures.  Voting  rights. 


OfTice  of  Personnel  Management 

Donald ).  Devine, 

Director. 

PART  801— VOTING  RIGHTS 
PROGRAM 

Accordingly,  the  Office  of  Personnel 
Management  amends  45  CFR  801.202. 
Appendix  A.  by  alphabetically  adding 
Bamberg  County,  Colleton  County,  and 
Hampton  County,  South  Carolina,  to 
read  as  follows: 


§  801.202    TImas  and  piacas  for  ftHng 
forms  of  application. 


Appendix  A 


South  Carolina 

County:  Place  for  filing:  Beginning  date. 
***** 

Bamberg — Room  6.  Farmers  Home 
Administration.  J.  Carl  Kershe  Agriculture 
Building,  Calhoun  Street.  Bamberg,  South 
Carolina:  Colleton — Soil  Conservation 
Service.  Room  203. 119  Benson  Street 
Walterboro.  South  Carolina:  Hampton — 
Farmers  Home  Administratioa  Ist  Floor,  1003 
Elm  Street  Hampton.  South  Carolina. 
October  10, 1964. 


(5  U.S  C.  1103:  sees.  7. 9,  79  Stat.  440.  411  (42 
U.S.C  1973c.  1973g) 

|FR  Doc  M-n«2S  Filed  1Z-3-M:  S-^S  ami 
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FEDERAL  MARITIME  COMMISSfON 

46  CFR  Parts  500,  501,  502.  503,  504 
and  505 

IDockat  Na  84-20  for  Part  SOS] 

Corrections  to  Hnal  Rules  In 
Sut>chapter  A  General  And 
Administrative  Provtstons 

aoency:  Federal  Maritime  Commission. 
AcnON:  Final  rules;  correction. 

SUMMARY:  This  document  corrects  final 
{V    rules  in  Subchapter  A  containing  general 
«i   and  administrative  provisions  that 
appeared  in  the  Federal  Registw  of 
Tuesday.  November  6. 1984,  beginning  at 
49  FR  44362.  This  action  is  necessary  to 
correct  typographical  and  other  errors  in 
the  Supplementary  Information  and  in 
the  text  of  the  regulations. 

DATES:  Parts  500-505  effective  December 

6.1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Francis  C.  Humey.  Secretary,  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Washington,  D.C.  20573,  (202)  523- 
5725. 


47394        Federal  Register  /  Vol.  49.  No.  234  /  Tuesday.  December  4.  1984  /  Rules  and  Regulations 


SUPPLEMENTAIIV  MFOMIATKIN:  The 

following  corrections  are  made  in  FR 
Doc.  84-29100  beginning  on  page  44362 
in  the  issue  of  Tuesday,  November  6. 
1984: 

1.  On  page  44362,  in  the  Hrst  colunui, 
in  the  first  paragraph  of  the 
SUVVIEMENTARY  irOttATIOM,  third 
line.  "140  FR  16994|"  should  be  "|49  FR 

iegQ4r. 

PART  SOO-ICORRECTEOI 

1500.207    ICorrMtcd) 

2.  On  page  44365,  in  the  third  column, 
in  i  500.207,  last  line,  "dispute"  should 
be  "disputed". 

{500.211    [CorrKtMl] 

3.  On  page  44366,  in  the  first  line  of 
the  second  column,  in  S  500.211.  "76  CFR 
Part  503"  should  be  "46  CFR  Part  503". 

§500.212    ICorrMtMll 

4.  On  page  44367,  in  the  second 
column,  in  the  last  line  of 

{  500.212(c)(8)(iii).  "hearing  examiner" 
should  be  "examiner". 

PART  502— {CORRECTEDl 

fS02.11    (Corrwrted) 

5.  On  page  44372,  in  the  second  line  of 
the  first  column,  in  S  502.11(b)(2), 
"constructed**  should  be  "construed". 

1502.32    (CorrMtodl 

6.  On  page  44373,  in  the  second 
coliunn,  in  §  502.32(a)(2),  "paragraph 
(a)"  should  be  "paragraph  (a)(1)";  in 

{  502.32(a)(4).  "paragraph  (c) '  should  be 
"paragraph  (a)(3)";  on  page  44374,  in  the 
first  column,  in  §  Sa2.32(c)(4).  in  the  first 
line,  "(1)"  should  be  "(i) ';  and,  in  the 
third  hne  of  §  502.32(c)(4),  remove  the 
phrase  "the  Chairman  or". 

1502.67    [Corrected] 

7.  On  page  44377,  in  the  second 
column,  in  the  fourteenth  line  of 

S  502.67(b)(2),  remove  the  phrase  "the 
Secretary  of.  and  in  {  502.67(c).  in  the 
last  line,  remove  the  phrase  "[Rule  74)". 

I902M    [Corrected] 

8.  On  page  44378.  the  eleventh  line  of 
the  second  column  in  S  502.68(b)  should 
read:  "complaint  under  section  22  of 
the**. 

Bdilbit  hfo.  1  to  SabpeH  E  [Corrected] 

9.  On  page  44380,  in  the  third  column. 
in  Exhibit  No.  1  to  Subpart  E,  remove  the 
second  paragraph  beginning  "Under  the 
Shipping  Act . .  ."  and  insert: 

Under  the  Shipping  Act  of  1984  [foreign 
commerGe).  the  complaint  mast  be  filed 
within  three  (3)  yean  from  the  time  the  cause 
of  actiae  accnica  and  may  be  brought  against 
any  person  alleged  to  have  violated  the  1964 
Act  to  the  injury  of  complainant. 


Under  the  Shipping  Act.  1916  and  the 
Intercoastai  Shipping  Act,  1933  [domestic 
commercel.  the  complaint  must  be  filed 
within  two  (2)  years  from  the  time  the  cause 
of  action  accrues  and  may  be  brought  only 
against  a  "person  subject  to  the  Act",  e.g.,  a 
common  carrier,  terminal  operator  or  freight 
forwarder. 

10.  On  page  44381.  in  the  first  column, 
in  Exhibit  No.  1  to  Subpart  E,  in 
paragraph  No.  6,  seventh  line,  "relating 
of  should  be  "relating  to". 

$502.93    [Correctedl 

11.  On  page  44382,  in  the  first  column, 
in  S  502.93,  "Appendix  A  to  this  part 
(#4) '  should  be  "Exhibit  No.  1  to 
Subpart  O". 

§502.112    [Corrected) 

12.  On  page  44384,  in  the  first  column, 
in  the  eleventh  line  of  5  502.112(b). 
"Appendix"  should  be  "Exhibit". 

S  50^143    [Correctedl 

13.  On  page  44385,  in  the  third  column, 
in  §  502.143,  eighth  line,  "issued"  should 
be  "issues". 

§502.147    (Corrected) 

14.  On  page  44386,  in  the  twenty-ninth 
line  of  the  second  column,  in 

§  502.147(a),  "office"  should  be  "officer". 

§502.157    [Corrected) 

15.  On  page  44387,  in  the  first  column, 
in  5  502.157(a),  second  line,  "restored" 
should  be  "resorted". 

§502.201    (Correctedl 

16.  On  page  44390.  in  the  third  line  of 
the  first  column,  in  §  502.201(i)(l)(viii), 
"enveloped"  should  be  "envelopes". 

§502.203    (Correctedl 

17.  On  page  44390,  in  the  penultimate 
line  of  the  third  column,  in  9  5G2.203(c), 
"objection  party  of  deponent"  should  be 
"objecting  party  or  deponent". 

§502.205    [Correctedl 

18.  On  page  44391,  in  the  third  column, 
in  the  fourth  line  of  §  502.205(c),  the 
cross-reference  "j  502.210(h)"  should  be 
"5  502.201(h)". 

§502.209    [Correctedl 

19.  On  page  44393,  in  the  second 
column,  the  fifth  line  of  i  502.209(b)(3), 
should  read:  "affirmation,  or  in  the 
conduct  of  parties". 

§502.210    (Corrected] 

20.  On  page  44393,  in  the  third  column, 
in  S  502.210(a)(3),  fifth  line,  "thereof 
should  be  "thereto". 

§502.230    [Correctedl 

21.  On  page  44395.  in  the  first  column, 
the  heading  of  S  502.230  should  read: 


"Reopening  by  presiding  officer  or 
Commission.". 

§502.287    [Corrected] 

22.  On  page  44397,  in  the  second 
column,  in  §  502.287,  thirteenth  line, 
"depose"  should  be  "be  deposed". 

§502.305    [Corrected] 

23.  On  page  44398,  in  the  third  column, 
in  §  502.305,  in  the  fourth  and  fifth  lines 
of  the  regulatory  text,  "(Rule  321)" 
should  be  "[Rule  305)". 

Exhibit  No.  1  to  Subpart  S  |Carrected| 

24.  On  page  44399,  in  the  first  column, 
in  the  seventh  line  of  the  first  full 
paragraph  of  "Information  to  Assist  in 
Filing  Informal  Complaints"  in  Exhibit 
No.  1  to  Subpart  S,  "Subchapter  S** 
should  be  "Subpart  S",  and,  in  the 
second  column,  in  Exhibit  No.  1  to 
Subpart  S,  first  full  paragraph,  first  and 
second  lines,  remove  the  words:  "If  the 
claim  is  for  'damage?'  as  defined  in 

§  502.303"  and  capitalize  the  first  word 
"a". 

§  502.312    (Correctedl 

25.  On  page  44399,  in  the  third  column. 
in  S  502.312,  in  the  fifth  line,  "complaint" 
should  be  "complainant". 

§502.315    [Correctedl 

26.  On  page  44399,  in  the  third  column, 
in  §  502.315,  in  the  second  line, 
"complainants"  should  be  "complaints" 
and  in  the  eighth  line,  "complaints" 
should  be  "complainants". 

PART  503— (CORRECTEDl 

Part  503  Table  of  Contents  (Correctedl 

27.  On  page  44401,  in  the  third  column, 
in  the  Table  of  Contents,  "503.87  Effect 
of  provisions  of  this  subpart  on  any 
other  subpart"  should  be  "503.87  Effect 
of  provisions  of  this  subpart  on  other 
subparts". 

§503.13    (Corrected) 

28.  On  page  44402,  in  the  first  column, 
the  heading  of  (  503.13  should  read: 
"Incorporation  by  reference". 

§503.25    [Corrected] 

29.  On  page  44402,  in  the  third  column, 
in  S  503.25(c),  "Report"  should  be 
"Reports". 

§503.34    [Correctedl 

30.  On  page  44403,  in  the  third  column, 
in  the  fifth  line  of  S503.34(d),  the  citation 
"5  U.S.C.  522"  should  be  "5  U.SC.  552**. 

§503.35    [Corrected] 

31.  On  page  44404,  in  the  first  column, 
in  §  503.35(a)(5),  "Interagency  or 
interagency"  should  be  "Interagency  or 
intraagency". 
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§  503.59    [Corrected] 

32.  On  page  44407,  in  the  second 
column,  in  S  503.59(f)(2),  in  the  second 
line,  "authorized"  should  be 
"unauthorized"  and,  in  the  fourth  line  of 
the  third  column,  in  §  503.59(k),  "Office" 
should  be  "Officer". 

§  503.60    (Correctedl 

33.  On  page  44408,  in  the  second 
column,  in  §  503.60(h),  sixth  line, 
"indentifiable"  should  be  "identifiable". 

§503.61    (Corrected] 

34.  On  page  44408,  in  the  second 
column,  in  S  503.6(c)(1),  in  the  first  line, 
"offices"  should  be  "officers". 

§503.63    [Corrected]     ' 

35.  On  page  44408,  in  the  third  column, 
in  S  503.63(a),  in  the  third  line,  "of  the 
section"  should  be  "of  this  section"  and, 
in  the  fifth  and  sixth  lines,  "system  or 
records"  should  be  "system  of  records". 

§503.65    [Corrected] 

36.  On  page  44409,  in  the  second 
column,  in  §  503.65(c)(iii),  "will  be 
make"  should  be  "will  be  made". 

§503.66    (Corrected] 

37.  On  page  44409,  in  the  second 
column,  in  the  heading  of  §  503.66(b), 
"request"  should  be  "requesting". 

§503.73    [Corrected] 

38.  On  page  44410,  in  the  third  column, 
the  heading  of  §  503.73  should  read: 
"Exceptions-meetings.". 

§503.75    [Corrected] 

39.  On  page  44412,  in  the  first  column, 
the  third  line  of  §  503.75(h)  should  read: 
"obser\'ation  a  portion  of  a  meeting,  no 
such." 

§503.79    [Corrected] 

40.  On  page  44413,  in  the  first  column, 
in  the  third  line  of  S  503.79(g),  "is" 
should  be  "if  and  on  page  44413,  in  the 
second  line  of  the  second  column,  in 

§  503.79(j),  "disposition  by  the  agency  or 
a  particular"  should  be  "disposition  by 
the  agency  of  a  particular". 

§503.80    [Conected] 

41.  On  page  44413,  in  the  second 
column,  in  the  second  line  of  §  503.80(b). 
the  cross-reference  "paragraph  (b)" 
should  be  "paragraph  (a)". 

§503.81    [Corrected] 

42.  On  page  44413,  in  the  third  column, 
the  heading  of  §  503.81  should  read: 
"Effect  of  vote  to  withold  information 
pertaining  to  meeting.". 

§503.85    [Corrected] 

43.  On  page  44414,  in  the  second 
column,  in  the  twentieth  line  of 


S  503.85(b),  "transcript  of  recording" 
should  be  "transcript  or  recording". 

§503.87    (Corrected] 

44.  On  page  44415,  in  the  first  column, 
the  heading  of  §  503.87  should  read: 
"Effect  of  provisions  of  this  subpart  on 
other  subparts". 

PART  504— {CORRECTED] 

§504.4    [Corrected] 

45.  On  page  44416,  in  the  second 
column,  in  S  504.4(a)(12),  "interchange 
of  should  be  "interchange  or"  and  in 
S  504.4(a)(22),  "Investigator"  should  be 
"Investigatory". 

§504.7    [Corrected] 

46.  On  page  44417,  in  the  first  column, 
in  S  504.7(a)(1),  fifth  line,  "action  to 
may"  should  be  "action  may"  and  in  the 
second  line  of  the  second  column,  in 

§  504.7(b)(3),  "(EIS]"  should  be  "[EPA]". 

§504.9    [Corrected] 

47.  On  page  44417,  in  the  third  column, 
in  S  504.9(c),  in  the  sixth  line, 
"informed"  should  be  "informal",  and. 
on  page  44418,  in  the  first  line  of  the  first 
column,  in  S  504.9(d),  "the  Shipping  Act 
or  section  15  of  the"  should  be  "the 
Shipping  Act,  1916,  or  section  15  of  the". 

PART  505— [CORRECTED] 

§505.1    [Corrected] 

48.  On  page  44418.  in  the  sixth  line  of 
the  second  column,  in  §  505.1, 
"designated  provisions  of  the  Shipping" 
should  be  "designated  provisions  of  the 
Shipping  Act.  1916,  the  Intercoastai 
Shipping  Act,  1933,  the  Shippping". 

By  the  Commission. 
Francis  C  Humey, 

Secretary. 
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FEDERAL  COIMMUNICATIONS 
COIMMISSiON 

47  CFR  Part  73 

[BC  Docket  No.  82-53^  RM-3983:  Docket 
No.  18421] 

Hours  of  Operation  of  Daytime^niy 
AIM  Broadcast  Stations;  and 
Amendment  Regaining  Hours  of 
Operation  of  Dominant  and  SecondaiY 
Stations;  Order  Staying  Effective  Date 

AQENCV:  Federal  Communications 

Commission. 

action:  Final  rule;  stay  of  effective  date. 

SUMMARY:  This  action  stays  the  changes 
made  in  the  rules  regarding  post-sunset 
operation  by  daytime-only  AM  stations 


pending  action  on  petitions  for 
reconsideration  regarding  those  rule 
changes.  The  Final  Rule  in  this 
proceeding  was  published  on  April  26, 
1984  (49  FR  17942). 

EFFECTIVE  DATE:  December  4, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  David,  Mass  Media  Bureau. 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 
Order 

In  the  matter  of  Hours  of  Operation  of 
Daytime-only  AM  Broadcast  Stations:  BC 
Docket  No.  82-538,  RM-3983;  amendment  of 
S  73.81  of  the  Commission's  Rules  (Hours  of 
Operation  of  Dominant  and  Secondary 
Stations),  Docket  No.  184Z1. 

Adopted:  November  16, 1984. 

Released:  November  20, 1984. 

By  the  Chief.  Mass  Media  Bureau: 

1.  The  Commission  has  before  it  the 
petitions  for  reconsideration  of  the 
Memorandum  Opinion  and  Order  in  this 
proceeding  '  and  responsive  pleadings, 
as  well  as  a  Joint  Motion  For  Final 
Orders  and  Termination  of  Proceeding 
filed  by  the  Association  for  Broadcast 
Engineering  Standards  ("ABES")  and  the 
Daytime  Broadcasters  Association 
('DBA*'). 

2.  The  subject  proceeding  was  begun 
in  order  to  explore  possible  rule  changes 
to  help  alleviate  the  difficulties  daytime- 
only  stations  face  because  they  are 
licensed  to  operate  only  between  local 
sunrise  and  local  sunset.  Although 
provision  had  long  been  made  for  pre- 
sunrise  operation  by  daytime-only 
stations,  there  was  no  opportunity  for 
post-sunset  operation.  As  a  result,  the 
proceeding  focused  primarily  on  the 
possibility  of  allowing  such  post-sunset 
operation. 

3.  Based  on  the  record  developed  in 
the  proceeding  the  Commission 
concluded  that  it  was  possible  to 
authorize  post-sunset  operation  for 
daytime-only  stations,  and  it  adopted  a 
Report  and  Order  amending  the  rules  to 
permit  such  operation.  Under  these 
rules.  Class  III  stations  (those  on 
regional  channels)  were  permitted  to 
operate  two  hours  beyond  local  sunset 
with  a  maximum  power  of  500  watts, 
reduced  as  necessary  in  order  to  avoid 
interference.  Most  Class  II  stations, 
(those  on  clear  channels),  also  were 
permitted  to  operate  beyond  local 
sunset,  also  with  a  maximum  power  of 
500  watts.  However,  the  specific  power 
and  period  of  post-sunset  operation 


'  Petition*  for  reconsideration  have  l)ecn  filed  by 
the  Association  for  Broadcast  Engineering 
Standards:  KCPX.  inc.:  Summit  Radio  Corp.:  The 
Henry  Radio  Company:  and  Harte-Hanl<»  Radio, 
Inc. 
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varied  depending  on  applicable 
interfetence  protection  requirement*. 

4.  Although  DBA  supported  the 
Commission's  decision  to  allow  post- 
sunset  operation,  it  nonetheless  sought 
partial  reconsideration  of  the 
Commission  decision  to  limit  powers  in 
order  to  avoid  interfeience.  According  to 
DBA,  the  new  rules  imposed  excessive 
limitations  on  the  post-sunset  power 
available  to  daytime-only  stations,  thus 
preventing  many  of  them  fmm  being 
able  to  conduct  effective  post-sunset 
operation.  Responsive  pleadings  were 
Hied  by  ABES  and  others. 

5.  After  review  of  the  matters  raised 
in  the  petition  for  reconsideration,  the 
Commission  adopted  a  Memorandum 
Opinion  and  Order  amending  the  new 
niles  to  allow  the  use  of  greater  power 
Instead  of  making  the  calculations  on  a 
"worst  case"  basis,  the  power  for  Class 
III  stations  was  increased  by  making  the 
calculations  at  the  midpoint  of  the  first 
hour.  The  power  calculated  for  the  first 
hour  can  be  used  until  6:00  pjn.  even  if 
that  extends  beyond  one  hour.  In 
addition,  regardless  of  domestic 
interference,  each  Class  III  day-time 
only  station  would  be  able  to  use  at 
least  100  watts  during  this  pre-6:00  pjn. 
period.  Although  a  similar  arrangement 
for  Class  II  stations  was  not  feasible, 
other  changes  in  the  rules  were  made 
which  make  it  possible  for  them  to  use 
more  povrer  during  the  first  hour  after 
sunset 

6.  As  noted  above,  ABES  and  several 
other  parties  sought  reconsideration  of 
the  Memorandum  Opinion  and  Order 
revising  the  rules.  They  asserted  that  the 
new  rules  will  permit  widespread 
destructive  interference  to  the  reception 
of  full-time  stations  on  the  channel. 
Because  of  this.  ABES  also  sought  a  stay 
of  the  revised  rules  pending  examination 
of  the  issues  raised  in  its  petition  for 
reconsideration.  DBA  opposed  the  stay 
and  sought  additional  time  to  oppose  the 
petitions  for  reconsideration.  During  this 
period,  negotiations  began  between 
ABES  and  DBA  to  consider  the 
possibility  of  a  settlement  between  them 
which  could  then  be  recommended  to 
the  Commission  as  basis  for  resolving 
the  outstanding  issues  in  the  proceeding. 
After  a  series  of  discussions  the  parties 
were  able  to  reach  an  agreement  which 
was  embodied  in  a  joint  motion 
submitted  by  ABES  and  DBA.  The 
compromise  worked  out  by  ABES  and 
DBA  makes  provision  for  enhanced 
power  for  Class  III  stations  during  the 
first  portion  of  the  post-sunset  period 
while  at  the  same  time  attempting  to 


minimize  the  interference  such 
operation  would  cause  to  the  reception 
of  full-time  stations.  Various  parties, 
including  all  of  those  which  have  sought 
reconsideration,  have  expressed  support 
of  the  joint  motion.  In  so  doing,  several 
of  these  parties  have  provided  extensive 
showings  regarding  the  impact  which 
they  believe  could  be  expected  from 
adoption  of  the  industry  compromise 
provision. 

7.  In  order  to  reach  a  judgement  on 
how  to  deal  with  the  issues  in  this 
proceeding  it  is  necessary  to  evaluate 
the  impact  adoption  of  the  joint  proposal 
would  have.  To  do  so  requires  extensive 
computer  programming  in  order  to  make 
it  possible  to  calculate  the  powers  and 
periods  of  operation  the  proposal  would 
permit.  This  in  turn  makes  it  possible  to 
examine  the  impact  such  operations 
would  have.  This  process  is  well 
underway  but  has  not  yet  been 
completed.  In  order  to  avoid  confusion 
in  this  regard,  we  believe  it  is 
appropriate  to  stay  the  rule  revision 
made  by  the  Memorandum  Opinion  iind 
Order  pending  action  on  the  pleadings 
before  the  Commission.  This  means  the 
original  power  levels  as  specified 
October  19, 1983,  remain  in  effect  and 
may  be  used  under  the  terms  and 
conditions  then  specified. 

8.  Accordingly,  It  is  ordered.  That  the 
revisions  to  S  73.99  of  the  Conunission's 
Rules  contained  in  the  subject 
Memorandum  Opinion  and  OixJer  (49  FR 
17942)  are  stayed  pending  further 
consideration. 

(Sees.  4.  303  48  StaU  as  amended,  1066. 1062 
(47  U.S.C  154.  303)) 
Federal  Commiinicatinna  Commission- 
lames  C  McKinney, 

Chief.  Mass  Media  Bureau. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

t  Docket  No.  ai-l  1;  Notioa  »1 

Federal  Motor  Vehicle  Safety 
Standards:  Lamps,  Reflective  Devlcea, 
and  Associated  Equipment 

agency:  National  Highway  Tragic 
Safety  Administration  (NHTSA),  DOT.   , 
action:  Response  to  petition  for 
reconsideration. 


summary:  On  November  13, 1984  (49  FR 
44899),  NHTSA  amended  Motor  Vehicle 
Safety  Standard  No.  108  to  alter  the 
corrosion  test  requirements  and 
procedures  applicable  to  semi-sealed 
replaceable  bulb  headlamps  and  lens/ 
reflector  components  of  such 
headlamps.  The  amendment  was  to 
become  effective  30  days  after 
publication  in  the  Federal  Register,  i.e., 
December  13, 1984.  Volkswagen  of 
America,  Inc.,  and  its  associated 
companies  petitioned  for 
reconsideration  of  the  effective  date  to 
delay  it  until  September  1, 1985,  alleging 
insufficient  time  for  revised  certification 
procedures  and  modification  if  required. 
NHTSA  has  granted  this  petition  and 
adopted  a  new  effective  date  of 
September  1, 1985,  to  accord  with 
manufacturer  model-year  practices  and 
to  alleviate  any  potential  hardship  to 
manufacturers  of  vehicles  with 
replaceable  bulb  headlamps.  Given  the 
limited  use  of  these  headlamps  in  1985 
model  cars,  the  existing  test  continues  to 
meet  the  need  for  motor  vehicle  safety 
for  the  remainder  of  the  model  year. 

EFFECTIVE  DATE:  September  1, 1985. 
ADDRESS:  Petitions  for  Reconsideration 
should  refer  to  the  docket  number  and 
notice  number  and  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  Nassif 
Building.  400  Seventh  Street.  S.W.. 
Washington.  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT 
lere  Medlin,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  S.W.,  Washington,  D.C.  20590. 
(202)  426-2720. 

SUPPlfMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  postpone  the 
effective  date  of  the  amended  corrosion 
test  requirements  and  procedures 
applicable  to  semi-sealed  replaceable 
bulb  headlamps  and  lens/refiector 
components  of  such  headlamps.  These 
were  adopted  on  November  13, 1984, 
with  an  effective  date  of  December  13. 
1984. 

Under  the  test  currently  in  effect,  a 
replaceable  bulb  headlamp  is  tested  for 
corrosion  in  a  salt  spray  chamber  with 
the  bulb  inserted  at  all  times.  Under  the 
amendment  adopted  on  November  13, 
1984,  effective  December  13, 1984,  the 
bulb  is  removed  for  the  final  hour  of 
eight  of  the  ten  24-hour  test  cycles, 
thereby  exposing  the  interior  of  the  lamp 
to  the  corrosive  influence  of  the  salt 
spray  in  the  test  chamber.  On  November 
15, 1984,  Volkswagen  of  America  on 
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behalf  of  itself,  Volkswagen  AG,  and 
Audi  NSU  Auto  Union  AG  petitioned  for 
a  delay  in  the  effective  date  of  the 
requirements  to  September  1, 1985.  Its 
reasons  were  as  follows.  First,  NHTSA 
has  generally  reserved  short  time 
compliance  schedules  for  relaxation  of 
rules  or  optional  procedures.  Though 
installation  of  semi-sealed  headlamps  is 
optional,  those  who  are  committed  to 
use  this  technology  for  the  1985-model 
year  must  meet  new  requirements  with 
an  extremely  short  leadtime.  Second, 
petitioner  anticipated  that  the  final  rule 
was  to  have  become  effective  with  a 
long  enough  leadtime  for  vendor  contact 
and  certification  testing  to  the  new 
corrosion  resistance  requirements. 
Finally,  the  petitioner  notes  that  the 
imposition  of  new  requirements  in  the 
middle  of  a  model  year  is  highly  unusual 
action  for  the  agency  to  take,  and  that 
"it  is  clearly  impossible  for  a 
manufacturer  to  complete  all  of  the  tests 
and  judgments  necessary  in  a  mere  30  , 
days  and  to  replace  or  modify  designs 
without  halting  production  on  an  entire 
model  line." 

The  agency  reviewed  Volkswagen's 
arguments.  Because  of  the  criticality  of 
reflector  integrity  to  headlamp 
performance  and  the  relationship  of 
corrosion  tests  to  it,  the  agency  had 
found  initially  that  an  early  effective 
date  was  in  the  public  interest.  The 
agency  was  unaware  that  an  early 
effective  date  might  have  an  adverse 
economic  effect.  It  wishes  to  lessen  the 
economic  impact  that  an  early 
implementation  of  the  amendment 
would  have  in  the  course  of  the  1985 
mode!  year.  The  use  of  semi-sealed 
headlamps  in  the  1985  model  year  is  not 
extensive,  and  the  test  that  is  currently 
specified  in  Standard  No.  108  is  deemed 
sufficient  for  motor  vehicle  safety,  given 
the  limited  application  of  the  new 
headlighting  systems.  Accordingly,  the 
agency  has  granted  Volkswagen's 
petition. 

In  consideration  of  the  foregoing,  the 
effective  date  of  the  amendments  to 
paragraphs  S4.1.1.36,  S4.1.1.36(d)(4), 
Se.l.,  and  S6.5  made  at  49  FR  44901  is 
changed  from  December  13, 1984,  to 
September  1. 1985. 

(Seca.  103. 119,  Pub.  L  89-563.  80  Stat.  718  (15 
IJ.S.C  1392, 1407);  delesations  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued:  November  2&  1984. 

Howard  M.  Smolkia. 

Acting  Administrator. 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  WDdlif  e  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  and  Critical  Habitat 
for  Kokia  drynarioides  (kokf  o) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

summary:  The  Service  determines 
endangered  status  and  critical  habitat 
for  the  plant  Kokia  drynarioides 
(koki'o).  This  species  is  known  only 
from  one  small  wild  population  of  about 
15  individuals  located  in  and  near  the 
Ka'upulehu  Forest  Reserve  and  the 
adjoining  Pu'uwa'awa'a  Ranch,  county 
and  island  of  Hawaii,  State  of  Hawaii. 
The  lone  population  is  vulnerable  to  any 
substantial  habitat  alteration  and  faces 
numerous  threats,  including  continued 
livestock  damage,  destruction  of  seeds 
by  rodents,  invasion  of  exotic  species, 
and  fire  on  and  near  the  site  where  it 
occurs.  This  rule  implements  the 
protection  provided  by  the  Endangered 
Species  Act  of  1973,  as  amended,  for 
Kokia  drynarioides  and  its  critical 
habitat. 

EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  January  3. 1985. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  Regional  Office.  500  N.E. 
Multnomah  Street  Portland.  Oregon 
97232. 

FOR  FURTHER  INFORMATION  CONTACT 
Division  Chief,  Endangered  Species.  U.S. 
Fish  and  Wildlife  Service,  500  N.E. 
Multnomah  Street,  Portland,  Oregon 
97232  (503/231-6131  or  FTS  429-6131). 
SUPPLEMENTARY  MFORMATION: 
Background 

Kokia  drynarioides  (koki'o,  hau- 
hele'ula  or  Hawaii  tree  cotton)  is  a 
member  of  the  mallow  family 
(Malvaceae).  It  is  one  of  four  native 
Hawaiian  species  belonging  to  this 
endemic  genus  and  is  the  only  koki'o 
growing  on  the  island  of  Hawaii.  There 
are  no  other  wild  trees  on  Hawaii  with  a 
combination  of  large  red  malvaceous 
flowers,  palmately  lobed  leaves,  and 
three  large  involucral  bracts  at  the  base 
of  the  flower  and  fruit.  Initially  collected 
during  Cook's  second  visit  to  the 
Hawaiian  Islands  and  described  by 
Seemann  in  1865,  the  species  has 
undergone  a  steady  population  decline 
to  a  point  at  which  only  15  plants  are 
now  known  in  the  wild  The  population 
was  estimated  at  about  200  trees  in  1929 


(Degener  and  Degener,  1965).  Cattle  and 
feral  herbivores  have  been  responsible 
for  most  of  the  population  decline; 
however,  the  recent  invasion  of  an 
exotic  bunch  grass  (fountaingrass, 
Pennisetum  setaceum)  has  served  to 
inhibit  regeneration  as  well  as  increase 
the  probability,  extent  and  intensity  of 
wildfires  (Lamoureux,  1981). 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  this  report  as  a  petition  within  the 
context  of  subsection  4(c)(2)  of  the  Act, 
and  of  its  intention  thereby  to  review 
the  status  of  the  plant  taxa  named 
within.  On  June  16, 1976.  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1.700  vascular  plant  taxa 
to  be  endangei^d  species.  This  list  was 
assembled  on  the  basis  of  comments 
and  data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1. 1975  Federal  Register  pubhcation. 
Kokia  drynarioides  was  included  in  the 
July  1, 1975  notice  and  the  June  16. 1976 
proposal.  General  comments  on  the  1976 
proposal  were  summarized  in  an  April 
26, 1978  Federal  Register  publication  (43 
FR  17909).  The  Endangered  Species  Act 
Amendments  of  1978  (Pub.  L  95-632) 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  On  December  10, 
1979  the  Service  published  a  notice  of 
the  withdrawal  of  that  portion  of  the 
June  16, 1976  proposal  that  had  not  been 
made  final,  along  with  other  proposals 
that  had  expired  (44  FR  70796).  Kokia 
drynarioides  was  reproposed  for 
endangered  status  on  September  12. 
1983  (48  FR  40920).  Critical  habitat  was 
proposed  at  that  time. 

Summary  of  Comments  and 
Recommenda  tions 

In  the  September  12. 1983  proposed 
rule  (48  FR  40920)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  r\ile.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment  A  newspaper  notce  was 
published  in  the  Hawaiian  Star  Bulletin 
on  October  5, 1983,  which  invited 
general  pubbc  comment. 
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Rve  written  conunents  were  received. 
Very  little  new  information  was 
provided,  but  four  of  the  comments 
endorsed  the  proposed  rule.  A  response 
from  the  Department  of  Land  and 
Natural  Resources  of  the  State  of 
Hawaii  reported  that  in  the  IQSO's  there 
were  a  number  of  groves  of  15  or  more 
large  healthy  trees,  which  no  longer 
exist.  The  State  spokesman  concurred 
with  the  proposed  endangered  status  for 
the  koki'o.  He  also  expressed  concern 
over  management  of  such  a  large  land 
area  and  suggested  that  a  practical 
approach  to  simplify  management 
procedures  would  be  to  develop 
management  plans  that  would  consider 
the  koki'o  and  also  other  rare  species 
within  the  area. 

The  Office  of  the  Mayor,  Hawaii 
County,  with  the  recommendation  of  the 
county's  Arborist  Advisory  Committee, 
gave  full  endorsement  for  the  proposed 
rule.  Attention  was  directed  to  the  fact 
that  the  Committee  has  proposed  a 
Kokia  drynarioides  found  in  the 
Manuka  State  Park  for  consideration  as 
an  exceptional  tree  of  Hawaii  County. 

An  endorsement  for  listing  and 
designation  of  critical  habitat  was 
received  from  a  person  who  identified 
herself  as  kama'aina  from  Ka'upulehu. 
She  referred  to  her  family's  enjoyment 
of  the  tree,  the  opportunity  for 
educational  and  aesthetic  benefits  to  the 
beneficiaries  of  the  Bishop  Estate  and 
the  State  through  protection  of  the 
koki'o  and  the  possible  enhancement  of 
conservation  e^orts  by  the  Pacific 
Tropical  Botanical  Gardens  from  the 
listing.  She  expressed  concern  over  the 
possible  response  of  lessees  of  these 
lands.  Another  favorable  response  was 
received  from  a  resident  with  botanical 
training.  He  again  expressed  concern 
over  the  possible  reaction  of  lessees, 
and  supported  a  Natural  Area  Reserve 
for  the  Pu'uwa'awa'a  area. 

The  only  comments  critical  of  the 
proposed  listing  and  critical  habitat 
designation  were  received  from  an 
estate  manager  representing  a 
landowner,  Kamehameha  Schools, 
Bemice  Pauahi  Bishop  Estate.  In 
summary  the  principal  concerns  of  the 
estate  manager  were:  (1)  the  effects  that 
listing  would  have  on  income  realized 
by  the  landowner  from  private  lands 
proposed  for  critical  habitat,  (2)  whether 
trees  of  this  species  might  be  found  in 
other  areas,  (3)  the  size  of  the  critical 
habitat  proposed,  and  (4)  the  size, 
accuracy,  and  clarity  of  the  map 
included  in  the  proposed  listing.  He  also 
stated  concern  about  appropriate 
notification  of  landowners  prior  to 
publication  of  such  proposals. 

In  answer  to  the  Tirst  concern 
expressed  above,  the  designation  of 


critical  habitat  will  not  automatically 
reduce  potential  or  realized  income  from 
that  property.  Unless  Federal  activities, 
funding,  or  permits  are  required  for  a 
proposed  activity  in  the  area,  no  direct 
constraints  involving  plants  on  private 
property  are  imposed  by  the  Endangered 
Species  Act.  If  activities  having  Federal 
involvement  that  may  affect  the  plant 
are  planned  for  the  area,  the  affected 
Federal  agency  must  consult  with  the 
U.S.  Fish  and  Wildlife  Service 
regardless  of  whether  critical  habitat 
has  been  designated  (see  section  7(a](2] 
of  the  Act). 

It  is  highly  doubtful  that  new 
populations  of  Kokia  drynarioides  will 
be  found.  This  species  has  been  of 
special  interest  to  professional  and 
amateur  botanists  since  the  early  1900'8, 
due  to  its  rarity  and  its  beauty.  A  plan 
was  published  in  1916  for  protection  of 
the  Koki'o  (Young  and  Popenoe,  1916), 
but  was  never  fully  implemented  (Rock, 
1919;  Lamoureux,  1981). 

In  response  to  the  question  of  critical 
habitat  size,  the  designation  includes 
areas  that  are  considered  important  to 
the  survival  and  recovery  of  the  species. 
The  surviving  koki'o  trees  are  not  found 
in  dense  stands  but  are  scattered  as 
mature  trees  throughout  the  designated 
area.  Critical  habitat  is  based  upon  the 
biological  needs  of  the  species  being 
considered  and  the  designation  is  based 
upon  information  obtained  from 
botanists  from  Federal,  State,  and 
private  organizations.  However, 
recovery  efforts  are  expected  to  include 
additional  species  surveys  which  may 
lead  to  changes  in  critical  habitat 
boundaries. 

In  response  to  landowner  concerns 
regarding  the  critical  habitat  map, 
additional  checking  of  available  records 
indicates  that  the  information  presented 
in  the  proposed  rule  is  correct.  We 
welcome  further  information  if  there  are 
errors  in  the  maps  presented.  Mapping 
individual  trees  as  suggested  is  not 
appropriate  for  critical  habitat 
designations,  however,  because 
locations  change  as  existing  trees  die 
and  new  seedlings  become  established. 

Our  office  in  Honolulu  will  help  the 
landowner  to  locate  existing  trees  if 
requested,  and  can  also  share  available 
information  on  the  presence  and  status 
of  any  candidate  species  for  listing  as 
endangered  or  threatened.  A  plant 
candidate  species  list  was  published  in 
1975  and  has  been  revised  at  intervals 
subsequently:  this  koki'o  was  one  of  the 
species  originally  included  in  that  list. 
The  Service  endeavors  to  notify  all 
individuals,  including  landholders,  likely 
to  be  affected  by  a  proposed  regulation 
in  time  for  comments  to  be  received 
prior  to  any  fmal  action. 


Summary  of  Factors  Affecting  the 
Speoes 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Kokia  drynarioides  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  Section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (codified  at  50  CFR 
Part  424;  under  revision  to  accommodate 
1982  Amendments — see  proposal  at  48 
FR  36062,  August  8, 1983)  were  followed. 
A  species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Kokia  drynarioides 
(Seem.)  Lewt.  (koki'o)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  habitat  for 
this  species  has  been  greatly  modified 
by  many  years  of  management  as 
rangeland  for  livestock  (see  Factor  C. 
below).  The  recent  invasion  of  the 
exotic  fountaingrass  has  further 
degraded  the  suitability  of  the  habitat 
for  seedling  survival,  and  threatens  also 
to  increase  the  frequency,  intensity  and 
extent  of  wildfires,  which  may  eliminate 
adult  trees  as  well. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  applicable  to  this  species. 

C.  Disease  or  predation.  This  plant  is 
extremely  palatable  to  livestock.  Cattle 
browse  on  the  mature  trees  and  graze 
any  seedlings  that  may  appear  above 
the  fountaingrass.  Rodents,  especially 
the  introduced  roof  rat,  Rattus  rattus, 
eat  the  seeds,  often  before  they  fall  from 
the  tree. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  A  plan  to 
protect  Kokia  drynarioides  was  drawn 
up  in  about  1915  (Young  and  Popenoe, 
1916),  but  never  thoroughly  carried  out 
(Rock,  1919).  Continued  use  of  the 
habitat  for  cattle  pasture  and 
subsequent  incursion  of  the  introduced 
fountaingrass  have  led  to  a  continued 
decline  of  the  population. 

E.  Other  natural  or  manmade  factors 
affecting  its  cpntinued  existence.  The 
reduction  in  number  of  individuals  of 
this  species  probably  has  a  detrimental 
effect  on  the  breeding  system  and 
genetic  recombination  in  the  species. 
The  wild  population  exists  entirely 
within  the  potential  destruction  area  of 
a  dormant  volcano,  between  lava 
tongues  of  its  1800-1801  eruption. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
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information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Kokia 
drynarioides  as  endangered.  Due  to  the 
low  number  of  extant  trees  and  the 
threats  posed  to  the  species,  threatened 
status  is  not  appropriate.  The 
designation  of  critical  habitat  is 
discussed  below. 

Critical  Habitat 

Critical  habitat,  as  defined  by  Section 
3  of  the  Act  means:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection,  and  (ii)  specific  areas  outside 
the  geographical  area  occupied  by  a 
species  at  the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  designated  for  Kokia 
drynarioides  to  include  three  areas 
totaling  approximately  2,600  acres  in  the 
North  Kona  District  on  the  Island  of 
Hawaii.  The  exact  boundaries  are  given 
in  the  Regulations  Promulgation  section. 
The  critical  habitat  provides  the 
necessary  areas  for  survival,  growth, 
and  reproduction  of  Kokia  drynarioides. 

Section  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  which  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation.  Any 
activity  that  would  significantly  disturb 
the  soil,  topography,  or  other  physical 
and  biological  components  of  the  area  in 
which  Kokia  drynarioides  occurs  could 
adversely  modify  its  critical  habitat. 
Existing  and  proposed  land  uses  in  the 
immediate  locality  of  the  population  and 
in  its  surroundings  must  be  carefully 
examined  if  such  modifications  are  to  be 
prevented.  This  might  require  exclosures 
to  insure  the  establishment  of  seedlings 
and  survival  of  existing  trees  and  the 
removal  of  some  lands  from  grazing.  The 
State  of  Hawaii  is  currently  considering 
Natural  Area  Reserve  status  for  a 
portion  of  the  Pu'uwa'awa'a 
Ranchlands. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 


impacts  of  designating  a  particular  area 
as  critical  habitat.  The  area  designated 
as  critical  habitat  covers  some  3.88 
square  miles  of  private  and  State-owned 
land.  This  area  is  chiefly  used  for 
livestock  grazing.  No  federal  lands  are 
involved,  and  the  grazing  requires  no 
Federal  funds  or  authorization.  The 
main  impact  of  designation  as  critical 
habitat  is  to  restrict  federally  conducted, 
funded,  or  authorized  activities.  Thus 
designation  of  critical  habitat  will  have 
no  economic  impact.  Even  if  Federal 
activities  were  involved,  they  would  not 
be  barred  unless  their  effect  would  be  to 
jeopardize  the  species  or  to  adversely 
modify  that  habitat.  For  these  reasons, 
there  should  be  no  economic  impact  to 
the  designation  and  restriction  of  critical 
habitat  is  unwarranted. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species  ' 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402  and  are  now 
under  revision  (see  proposal  at  48  FR 
29990;  June  29. 1983).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  With  respect  to  the 
determination  of  endangered  status  and 
critical  habitat  for  Kokia  drynarioides, 
there  are  no  known  Federal  actions  that 
may  be  affected. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 


and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Kokia  drynarioides,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act  implemented  by  50  CFR  17.61, 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  Certain  exceptions  can  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  No  such  trade  in  this 
species  is  known.  It  is  anticipated  that 
few  trade  permits  involving  the  species 
will  ever  be  requested. 

Section  9(a)(2)(B)  of  the  Act,  as 
amended  in  1982.  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  The  new 
prohibition  now  applies  to  Kokia 
drynarioides.  Permits  for  exceptions  to 
this  prohibition  are  available  through 
section  10(a)  of  the  Act,  until  revised 
regulations  are  promulgated  to 
incorporate  the  1982  Amendments. 
Proposed  regulations  implementing  this 
new  prohibition  were  published  on  July 
8. 1983  (48  FR  31417)  and  it  is 
anticipated  that  these  will  be  made  final 
following  public  comment.  Kokia 
drynarioides  is  known  only  from  State 
and  private  lands.  It  is  anticipated  that 
few  if  any  permits  for  collecting  will  be 
requested.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office,  U.S.  Fish 
and  Wildlife  Ser\'ice,  Washington,  D.C. 
20240  (703/235-1903). 

National  Enviromental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and  Executive 
Orderl2291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  this  species  will  not 
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constitute  a  major  action  under 
Executive  Order  12291  and  certiHes  that 
this  designation  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  No  significant 
economic  or  other  impacts  are  expected 
to  result  from  the  designation  of  critical 
habitat  for  the  koki'o.  The  critical 
habitat  area  is  located  on  State  and 
private  lands  in  Hawaii  County,  State 
and  island  of  Hawaii.  There  is  no  known 
involvement  of  Federal  funds  or  permits 
for  the  State  or  private  lands  within  the 
critical  habitat  designation.  No  direct 
costs,  enforcement  costs  or  information 
collection  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  the  designation.  These 
determinations  are  based  on  a 
Determination  of  Effects  that  is 
available  at  the  U.S.  Fish  and  Wildlife 
Service,  500  N.E.  Multnomah  Street, 
Portland,  Oregon. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish.  Marine  mammals.  Plants 
(agricultiu«]. 

Regulations  Promulgation 

PART  17— (AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 


2.  Amend  f  17.12(h)  by  adding  the 
following,  in  alphabetical  order,  under 
Malvaceae  to  the  List  of  Endangered 
and  Threatened  Plants: 


1 17.12 
plants. 

*        * 


Endangarsd  and  ttwaatanad 


Cofflnion  iKHts 


HMoricrang*       Staluo 


When        QittHotk       SpwMl 


Mttiiociiao    liolow  Fiwiy: 


kokTo    (-Hau^Mta'ula    or    U.&A.  (HO i 

HmmI  ftw  ooQon). 


17SaM      NA. 


1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat.  884:  Pub. 
L  94-359,  90  Stat.  911;  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C  1531.  et  seq.). 

3.  Amend  S  17.96(a)  by  adding  critical 
habitat  of  Kokia  drynarioides  as  follows 
(the  position  of  this  entry  under 
Sl7.96(a]  will  follow  the  same  sequence 
as  the  species  occurs  in  §17.12): 

{17.96    Critical  habitat— plants. 

(a)  •  •  * 

•        *        •        •        • 

Malvaceae — Kokia  drynarioides 
Kokia  drynarioides  (koki'o) 

Hawaii.  Island  and  County  of  Hawaii. 
North  Kona  District  three  areas  totaling 
approximately  2.600  acres. 

1.  Ka'upulehu  Ahupua'a  area,  bounded  as 
follows:  ht)m  a  point  of  origin  at  Universal 
Transverse  Mercator  (UTM)  coordinate 
925880  near  or  on  the  west  boundary  of  the 
Ka'upulehu  1800-1801  lava  flow 
(approximately  at  intersection  of  said  west 
boundary  and  2600  ft  elevation  contour); 
thence  west  southwesterly  approximately  864 
ft  to  UTM  coordinate  914875  (also  near  2800  ft 
elevation  contour);  thence  north 
northwesterly  approximately  1987  ft  to  UTM 
coordinate  909899  (near  the  1400  ft  elevation 
contour);  thence  east  northeasterly 
approximately  378  ft  to  UTM  coordinate 
913900  (also  near  the  1400  ft  elevation 
contour,  then  south  southeasterly 
approximately  720  ft  to  UTM  coordinate 
916891;  thence  east  northeasterly 
approximately  320  ft  to  UTM  coordinate 
920892  (near  the  said  west  boundary  of  the 
1800-1801  lava  flow);  thence  south 
southeasterly  approximately  1140  ft  to  the 
point  of  origin.  Included  in  this  area  is 
Ka'upulehu  Forest  Reserve.  Section  B. 
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2.  Ka'upulehu  Ahupua'a  and  Pu'uwa'awa'a 
Ahupua'a  boundary  area,  identified  as 
follows:  An  unnamed  kipuka  (discontinuity) 
in  1800-1801  lava  that  straddles  the  boundary 
between  Ka'upulehu  and  Pu'uwa'awa'a 
Ahupua'a  and  also  crosses  Mamalahoa 
Highway  between  2400  and  1000  feet  of 
elevation.  Excluded  is  a  small  tongue  of  the 
said  kipuka  that  extends  south  of  UTM 
coordinate  941885  at  approximately  2400  ft  of 
elevation  and  above.  UTM  coordinate  931924 
marks  the  low  elevation  end  of  the  said 
kipuka. 
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3.  Pu'uwa'awa'a  Ahupua'a  area,  identified 
as  follows:  Halepi'ula  3,  Waimea  Paddock  of 
Pu'uwa'awa'a  Ranch,  which  lies  south  of 
(upslope)  and  abuts  Mamalahoa  Highway 
just  east  of  the  boundary  between 
Ka'upulehu  and  Pu'uwa'awa'a  Ahupua'a. 
East  boundary  of  the  1800-1801  Ka'upulehu 
lava  flow  is  the  west  boundary  of  the 
paddock.  The  paddock  comers  are  near  UTM 
coordinates  948901  (NW),  985909  (NE)  973886 
(SE),  and  971879  (SW). 
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Primary  constituent  elements  of  critical 
habitat  are  appropriate  soil  t>'pe,  climate, 
protection  from  grazing  damage,  protection 
from  aggressive  exotic  weeds,  and  presence 
of  suitable  pollinators. 


Dated:  November  6, 1984. 

G.  Ray  Amett, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  S4-31S7:  Filed  lI-S-64;  8:4S  am) 
MLUNO  OOOC  4310-SS-M 


Prcposed  Rules 


This  section  o<  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  Tt>e  purpose  of  ttiese  notices 
is  to  give'  interested  persons  an 
opportunity  to  participate  in  tt>e  rule 
making  prior  to     the  adoption  of  the  Tinal 
fules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  52 

United  States  Standards  for  Grades  of 
Extracted  Honey 

Correction 

In  FR  Doc.  84-28845.  beginning  on 
page  43970,  in  the  issue  of  Thursday, 
November  1. 1984,  make  the  following 
corrections. 

1.  On  page  43970,  in  column  three, 
second  complete  paragraph,  line  six.  the 
first  word  should  read  "quality". 

9  52.13M    (Corrected) 

2.  On  page  43971,  in  column  two.  in 
S  52.1394(d)(3).  line  five  "materially" 
should  read  "seriously". 

IS2.1399    [Corrected] 

3.  On  page  43972.  in  column  one,  in 
9  52.1399,  Table  II,  in  the  fourth  table 
head  "3"  should  read  "13". 

§52.1403    [Correctedl 

4.  On  page  43973.  in  S  52.1403.  Tables 

IV  and  V,  remove  the  words 
"(Analytical  quality]"  from  under  the 
table  headings. 

5.  Columns  one  of  both  Tables  IV  and 

V  are  corrected  as  set  forth  below: 


Table  IV.— Filtered  Style 

Factors 

Pareani  (olutXa  nkd*  (mnraum).  (Analylical} 
Mnanoa  of  defact*  [OuaMy] 

Scora  poma 
navw  and  aroma  [QuaMy] 

Scora  puaaa 
Oaray  [QuaMy] 

Scora  puaMa 


•  •  •  a 

Table  v.— Strained  Style 

Factor* 

SokMa  SoUa  (mr*num)  (Analylicall 
at  da<««  (QuaWy) 


Table  V.— Strained  Style — Continued 


Factors 


Scora  points 
Flavor  and  aroma  [Ouslilyl 
Scora  Pomls 


*  • 


BILUNG  COOE  tSOS-OI-M 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  83-1311 

Reservation  of  Space  for  Quarantine 
of  Animals  and  Birds 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  regulations  for  obtaining  and 
cancelling  reservations  for  space  in 
quarantine  facilities  maintained  by 
Veterinary  Services  (VS)  (1)  by 
providing  a  mechanism  for  raising  the 
amount  of  the  reservation  fees  for 
certain  animals  and  birds,  (2)  by 
revising  the  provisions  for  forfeitures  of 
reservation  fees,  (3)  by  specifying  the 
place  and  time  for  acceptance  of 
reservation  cancellation  notices,  and  (4) 
by  providing  for  cancellation  fees  under 
certain  circumstances.  This  action 
appears  to  be  necessary  to  more  fully 
utilize  the  space  quarantine  facilities 
maintained  by  VS  and  to  reduce  losses 
incurred  as  a  result  of  the  failure  to 
utilize  space  which  has  been  reserved. 
DATE:  Comments  must  be  received  on  or 
before  January  3, 1985. 
ADDRESS:  Written  comments  should  be 
submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Room  728,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Written  comments  may  be  inspected  in 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  M.P.  Dulin,  VS,  APHIS,  USDA,  Room 
843,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  301-436- 
8170. 


FedoTMl   Register 
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Tuesday.  December  4,  1964 


SUPPI.EMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  Part  92 
(referred  to  below  as  the  regulations) 
contain,  among  other  things,  provisions 
concerning  the  importation  of  certain 
animals  and  birds  (the  term  animals  is 
dnfined  in  the  regulations  to  include 
poultry  but  not  birds).  These  provisions 
include  the  requirements  in  |  92.4  that  in 
order  to  import  certain  animals  or  birds 
into  the  United  Slates,  an  importer  or  an 
importer's  agent  ("agent")  must 
quarantine  the  animals  or  birds  in  a 
quarantine  facility  for  a  specified  period 
of  time.  Section  92.4  also  contains 
provisions  for  obtaining  and  cancelling 
reservations  for  space  in  quarantine 
facilities  maintained  by  Veterinary 
Servif.es  (VS). 

Amount  of  Reservation  Fee — Forfeiture 
of  Reservation  Fee 

It  is  provided  in  S  92.4(a)(4)  that,  in 
order  to  reserve  space  at  a  quarantine 
facility  maintained  by  VS,  the  importer 
or  agent  must,  at  the  time  a  request  to 
reserve  space  is  made,  pay  (a)  $80.00  for 
each  lot  of  poultry  or  birds;  (b)  $130.00 
for  each  horse;  and  (c)  $240.00  for  each 
lot  of  any  other  animals. 

Further.  §  92.4(a)(4)  provides  that  the 
reservation  fee  for  animals  or  birds  shall 
be  forfeited  if  the  importer  or  agent  fails 
to  present  such  animals  or  birds  for 
entry  into  the  quarantine  facility  unless 
the  reservation  is  cancelled  in  advance. 
Under  the  current  regulations 
cancellation  must  be  made  by  notifying 
the  veterinarian  in  charge  of  the 
quarantine  facility  at  least  72  hours  prii)r 
to  the  beginning  of  the  time  for 
importation  as  prescribed  in  the  import 
permit  or  as  arranged  with  the 
veterinarian  in  charge  of  the  quarantine 
facihty  if  no  import  permit  is  required. 

It  is  proposed  to  amend  S  92.4  to 
require  that  an  importer  or  agent  pay  a 
reservation  fee  for  each  lot  of  animals  or 
birds  to  be  quarantined  in  a  quarantine 
facility  maintained  by  a  Veterinary 
Services,  in  an  amount  estimated  by  the 
veterinarian  in  charge  to  be  25  percent 
of  the  cost  of  providing  care,  feed,  and 
handling  during  quarantine;  except  that 
the  reservation  fee  would  be  no  less 
^:than  $80.00  for  each  lot  of  birds  or 
poultry,  no  less  than  $130.00  for  each 
horse,  and  no  less  than  $240.00  for  each 
lot  of  any  other  animals. 

It  is  also  proposed  to  amend  {  92.4  to 
provide  for  forfeiture  of  the  reservation 
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fee  if4he  animals  or  birds  are  not 
presented  for  quarantine  within  24  hours 
after  the  designated  time  of  arrival 
unless:  (1)  Written  notice  of  cancellation 
from  the  importer  or  agent  is  received  by 
the  office  of  the  veterinarian  in  charge  of 
the  quarantine  facility  (the  address  of 
the  quarantine  facilities  may  be  found  in 
telephone  books  applicable  to  the 
locations  of  the  facilities  or  by 
contracting  Import-Export  Animals  and 
Products  Staff,  Veterinary  Services, 
APHIS.  U.S.  Department  of  Agriculture, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782)  during  regular  business  hours 
(8:00  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  holidays)  no  later  than 
5  days  for  horses  or  15  days  for  other 
animals  and  birds  prior  to  the  beginning 
of  the  time  of  importation  as  specified  in 
the  import  permit  or  as  arranged  with 
the  veterinarian  in  charge  of  the 
quarantine  facility  if  no  import  permit  is 
required  (the  5  or  15  day  period  shall  not 
include  Saturdays.  Sundays,  or 
holidays),  or  (ii)  services,  other  than 
provided  by  carriers,  necessary  for  the 
importation  of  the  animals  or  birds 
within  the  requisite  period  are 
unavailable  because  of  unforeseen 
circumstances  as  determined  by  the 
Deputy  Administator,  Veterinary 
Services  (such  as  the  closing  of  an 
airport  due  to  inclement  weather  or  the 
unavailability  of  the  reserved  space  due 
to  the  extension  of  another  quarantine). 

As  indicated  in  a  Federal  Register 
document  of  July  27, 1982,  at  47  FR 
32432,  the  reservation  fees  and  forfeiture 
provisions  are  designed  to 

*  *  *  discourage  importers  or  their  agents 
from  makirtg  frivolous  reservations, 
encouraging  importers  and  their  agents  to 
present  animals  for  entry  into  the  quarantine 
facility  on  time,  defray  some  of  the  costs 
incurred  by  Veterinary  Services  when 
personnel  and  materials  are  allocated  to  a 
quarantine  facility  because  space  has  been 
reserved  and  the  reserved  space  is  not  used, 
and  recover  some  of  the  revenue  lost  when 
space  at  a  quarantine  facility  is  reserved  and 
the  reserved  space  is  not  used  and  other 
potential  users  of  the  facility  are  denied  the 
opportunity  to  use  the  space. 

Based  on  experience,  it  appears  that  the 
current  reservation  fee  and  forfeiture 
provisions  do  not  adequately 
accomplish  these  purposes.  Specifically, 
they  are  not  adequate  to  discourage 
frivolous  reservations. 

The  current  provisions  set  amounts 
for  reservation  fees  that  are  the  same  for 
4ots  of  poultry,  birds,  and  other  animals 
(excluding  horses),  regardless  of  how 
many  poultry,  birds,  or  other  animals 
(excluding  horses)  are  scheduled  to  be 
in  the  lot.  These  provisions  also  set 
amounts  for  reservation  fees  for  horses, 
and  for  lota  of  birds,  poultry,  and  other 


animals  regardless  of  the  length  of  the 
scheduled  quarantine  period.  Under  the 
proposal,  reservation  fees  would  be 
proportionately  larger  the  more  birds, 
poultry,  and  other  animals  in  a  lot  and 
would  become  proportionately  larger  for 
longer  quarantine  periods.  Further,  by 
requiring  that  the  reservation  fee  be  25 
percent  of  the  estimated  costs  of 
providing  care,  feed,  and  handling 
during  quarantine,  but  in  no  instance 
less  than  the  present  reservation  fee,  it 
appears  that  a  forfeiture  of  the 
reservation  fee  would  significantly 
reduce  the  number  of  reservations  made 
without  a  real  intent  to  use  the  reserved 
space.  Additionally,  a  forfeiture  of  such 
an  increased  reservation  fee  would  more 
fully  defray  some  of  the  costs  incurred 
by  Veterinary  Services  when  personnel 
and  materials  are  allocated  to  a 
quarantine  facility  because  space  has 
been  reserved  and  the  reserved  space  is 
not  used. 

The  proposal  to  allow  animals  and 
birds  to  arrive  within  a  24  hour  grace 
period  without  forfeiture  of  the 
reservation  fee  appears  to  be  warranted. 
As  noted  above,  it  is  the  policy  of  the 
Department  to  establish  procedures 
designed  to  encourage  importers  and 
agents  to  present  animals  or  birds  for 
entry  into  the  quarantine  facility  on 
time.  However,  frequently  there  are 
practical  problems  that  arise  during 
transportation  or  at  Customs  which  can 
cause  limited  delays  in  the  arrival  time 
of  the  animals  or  birds,  and  the 
Department  plans  its  activities  to 
accommodate  such  delays. 

The  proposal  to  increase  time  periods 
for  cancellations  without  forfeiture  of 
the  reservation  fee,  appears  to  be 
warranted.  In  addition  to  discouraging 
importers  or  agents  from  making 
frivolous  reservations,  it  is  necessary 
that  the  time  periods  allow  a  sufficient 
amount  of  time  for  the  Department  to   ^ 
make  reasonable  efforts  to  allow  other 
importers  an  opportunity  to  use  the 
cancelled  space.  It  appears  that  this  can 
be  accomplished  by  changing  the 
regulations  to  require  5  days  advance 
notice  of  cancellation  for  horses  and  15 
days  advance  notide  of  cancellation  for 
birds  and  animals  other  than  horses. 
The  difference  in  the  time  periods  for 
advance  notice  of  cancellation  reflect 
differences  in  the  ability  of  importers  to 
respond  to  last  minute  opportunities  to 
fill  cancelled  space.  It  appears  that  it  is 
much  more  likely  for  horses  to  be 
readily  available  for  filling  cancelled 
space  on  short  notice  than  for  birds  or 
for  animals  other  than  horses. 

Notice  of  Cancellation 

In  addition,  as  noted  above,  it  is 
proposed  to  amend  §  92.4  to  provide  that 


notices  of  cancellation  must  be  in 
writing  and  will  be  accepted  by  the 
office  of  the  veterinarian  in  charge  of  the 
quarantine  facility  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
holidays.  The  addresses  of  the 
quarantine  facilities  may  be  found  in  the 
telephone  books  applicable  to  the 
locations  of  the  facilities  or  by 
contacting  Import-Export  Animals  and 
Products  Staff,  Veterinary  Services, 
APHIS.  U.S.  Department  of  Agriculture. 
Hyattsville,  MD  20782.  It  appears  that 
notices  of  cancellation  should  be 
required  to  be  made  in  writing  in  order 
to  help  avoid  misunderstandings 
concerning  cancellations.  Also, 
specifying  the  place  and  time  for 
acceptance  of  such  notices  appears  to 
be  necessary  to  help  the  importer  or 
agent  understand  where  and  when  the 
cancellations  will  be  accepted. 

Cancellation  Fee 

It  is  proposed  to  amend  S  92.4  to 
provide  that  in  situations  in  which  a 
reservation  fee  is  to  be  returned  (other 
than  certain  situations  explained 
below),  a  $40.00  cancellation  fee  shall  be 
deducted  from  the  reser\'ation  fee.  A 
cancellation  fee  of  $40.00  appears  to  be 
necessary  in  order  to  allow  the 
Government  to  recover  administrative 
costs  incurred  in  refunding  a  reservation 
fee. 

Cancellation  Without  Forfeiture  or 
Payment  of  Cancellation  Fee 

The  proposal  also  contains  provisions 
for  cancellation  withour  forfeiture  of  the 
reservation  fee  or  without  deduction  of 
a  cancellation  fee  if  the  Deputy 
Administrator  determines  that  services, 
other  than  provided  by  carriers, 
necessary  for  the  importation  of  the 
animals  or  birds  within  the  requisite 
period  are  unavailable  because  of 
unforeseen  circumstances  as  determined 
by  the  Deputy  Administrator,  Veterinary 
Services  (such  as  the  closing  of  an 
airport  due  to  inclement  weather  or  the 
unavailability  of  the  reserved  space  due 
to  the  extension  of  another  quarantine). 
It  appears  that  it  would  be  unfair  to 
penalize  an  importer  or  agent  by  not 
refunding  a  reservation  fee  or  by 
charging  a  cancellation  fee  under  such 
circumstances  since  the  importation  of 
birds  or  animals  would  not  be  possible 
because  of  these  types  of  events  which 
are  beyond  the  control  of  the  importer  or 
agent.  Further,  it  appears  that 
cancellations  for  such  reasons  would  be 
infrequent  and  that  the  Government  can 
absorb  costs  associated  with  such 
limited  delays  without  adversely 
affecting  the  operations  of  a  quarantine 
facility. 
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It  doe*  not  appear  that  consideration 
should  be  given  for  cancellation  without 
forfeiture  of  the  reservation  fee  or 
without  repayment  of  a  cancellation  fee 
because  of  problems  with  carriers.  It 
would  be  difficult  to  ioipleinent  fair 
criteria  for  determining  when  a 
cancellation  fee  should  be  paid.  Some 
carriers  are  regularly  unreliable  and  this 
policy  will  encourage  importers  and 
agents  to  take  action  to  help  ensure 
timely  shipments. 

Executive  Order  122^1  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
in  conformance  with  Executive  Order 
12291  and  has  Been  classifled  as  not  a 
"major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  action  would  not 
result  in  a  significant  aimual  effect  on 
the  economy;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  govenment 
agencies,  or  geographic  regions;  and 
would  not  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  action  would,  in  some  cases, 
increase  the  fee  required  to  be  paid  by 
an  importer  or  agent  in  order  to  reserve 
quarantine  space  for  animals  and  birds 
in  a  quarantine  facility  maintained  by 
Veterinary  Services.  The  fee  paid  for 
such  space  would  be  applied  against  the 
expenses  incurred  for  services  received 
by  the  importer  or  agent  in  connection 
with  the  quarantine  for  which  the  fee  to 
reserve  space  was  paid.  Also,  any  part 
of  the  reservation  fee  which  remains 
unused  after  being  applied  against  the 
expenses  incurred  for  services  received 
by  the  importer  or  the  importer's  agent 
in  connection  with  the  quarantine  for 
which  the  reservation  fee  was  paid, 
would  be  returned  to  the  individual  who 
paid  the  reservation  fee.  Therefore,  the 
only  cost  which  importers  or  agents  who 
actually  use  the  reserved  space  would 
incur  as  a  result  of  the  adoption  of  this 
proposal  would  be  an  increase  in  the 
opportunity  cost  of  the  prepayment  of 
the  reservation  fee.  In  this  case,  the 
importer  or  agent  could  have  invested 
the  amount  of  the  increase  in  the  fee. 
However,  in  most  instances,  this 
opportunity  cost  is  negligible. 

An  importer  or  agent  would  only  incur 
more  than  an  opportunity  cost  (1)  when 
a  reservation  fee  would  be  forfeited 
.  because  of  a  failure  to  present  for  entry 
the  animals  or  birds  for  which  the  fee  to 
reserve  space  was  paid,  or  (2)  when  a 


$40.00  cancellation  fee  would  be 
deducted  from  the  payment  of  a 
reservation  fee  to  cover  administrative 
costs. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  SubjecU  in  g  CFR  Part  98 

Animal  diseases,  Canada,  Imports. 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine.  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  Alio  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly.  Part  92,  Title  9.  Code  of 
Federal  Regulations,  would  be  amended 
as  follows: 

1.  In  Part  92,  footnotes  6  through  16 
and  the  references  thereto  would  be 
renumbered  7  through  17,  respectively. 

2.  In  9  92.4  paragraph  (a](4]  would  be 
revised  to  read  as  follows: 

§  92.4    Import  permits  for  ruminants, ' 
swine,  twrses  from  countries  sffscled  wttit 
CEM.  pouM^.  poultiy  semen,  sfwnei  semsn. 
blnte  and  tot  iitiiial  atMdmens  lor 
diagnostic  purpoeea;  *  and  rsssrwMon  fees 
for  space  at  quarantine  factUtiee  maintained 
by  Veterinary  Services. 

(a)  •   *  • 

(4)(i)  For  each  lot  of  animals  or  birds 
to  be  quarantined  in  a  quarantine 
facility  maintained  by  Veterinary 
Services,  the  importer  or  the  importer's 
agent  shall  pay  a  reservation  fee 
estimated  by  the  veterinarian  in  charge 
of  the  quarantine  facility  to  be  25 
percent  of  the  cost  of  providing  care, 
feed,  and  handUng  during  quarantine: 
Except  that  the  reservation  fee  shall  be 
no  less  than  $80.00  for  each  lot  of  birds 
or  poultry,  no  less  than  $130.00  for  each 
horse,  and  no  less  than  $24a00  for  each 
lot  of  any  other  animals.  The  reservation 
fee  shall  be  paid  at  the  time  the  importer 
or  the  importer's  agent  requests  a 
reservation  of  quarantine  space. 

(ii)  Any  importer  or  importer's  agent 
shall  pay  the  reservation  fee  by  check  or 
US.  money  order,  except  that  anyone 
who  issues  a  check  to  the  Department 
for  a  reservation  fee  which  is  returned 
because  of  insuffient  funds  shall  be 
denied  any  further  request  for 
reservation  of  a  quarantine  space  until 
the  outstanding  amount  is  paid. 

(iii)  Any  reservation  fee  shall  be 
applied  against  the  expenses  incurred 


for  services  received  by  the  importer  or 
importer's  agent  in  connection  with  the 
quarantine  for  which  the  reservation  fee 
was  paid.  Any  part  of  the  reservation 
fee  which  remains  unused  after  being 
applied  against  the  expenses  incurred 
for  services  received  by  the  importer  or 
the  importer's  agent  in  connection  with 
the  quarantine  for  which  the  reservation 
fee  was  paid,  shall  be  returned  to  the 
individual  who  paid  the  reservation  fee. 

(iv)  Any  reservation  fee  shall  be 
forfeited  if  the  importer  or  the  importer's 
agent  fails  to  present  for  entry  within  24 
hours  following  the  designated  time  of 
arrival  of  the  horse,  the  lot  of  birds,  a  lot 
of  poultry,  or  the  lot  of  other  animals  for 
which  the  reservation  fee  was  paid: 
Except  that  the  reservation  fee  shall  be 
returned  to  the  individual  who  paid  the 
reservation  fee  if: 

(A)  Written  notice  of  cancellation 
from  the  importer  or  the  importer's  agent 
is  received  by  the  office  of  th^ 
veterinarian  in  charge  of  the  quarantine 
facility 'during  regular  business  hours 
(8:00  a.m.  to  4:30  p.m.  Monday  through 
Friday,  excluding  holidays)  no  later  than 
5  days  for  horses  or  15  days  for  other 
animals  or  birds  prior  to  the  beginning 
of  the  time  of  importation  as  specified  in 
the  import  permit  or  as  arranged  with 
the  veterinarian  in  charge  of  the 
quarantine  facility  if  no  import  permit  is 
required  (the  5  or  15  day  period  shall  not 
include  Saturdays,  Sundays,  or 
holidays),  or 

(B)  The  Deputy  Administrator, 
Veterinary  Services,  determines  that 
services,  other  than  provided  by 
carriers,  necessary  for  the  importation  of 
the  animals  or  birds  within  the  requisite 
period  are  unavailable  because  of 
unforeseen  circumstances  as  determined 
by  the  Deputy  Administrator,  Veterinary 
Services,  (such  as  the  closing  of  an 
airport  due  to  inclement  weather  or  the 
unavailability  of  the  reserved  space  due 
to  the  extension  of  another  quarantine). 

(v)  A  $40.00  cancellation  fee  shall  be 
deducted  from  any  reservation  fee 
returned  to  the  importer  or  the 
importer's  agent,  except  that  such  fee 
shall  not  be  deducted  if  the  reservation 
fee  is  returned  because  of  the  provisions 
in  paragraph  (a)(4)(iv)(6)  of  this  section. 

•  •  •  •  * 

Authority:  Sec.  7,  26  Stat.  416.  sec.  2,  32 
Stat.  792.  as  amended:  sees.  4, 11,  76  Stat.  130. 
132;  21  U.S.C.  102,  111.  134c  l»4f.  7  CFH  217, 
2.51.  371. 2td). 


'The  addresses  of  USDA  qoarantine  faciMKes 
may  lie  found  in  ttte  telephone  books  applicable  to 
the  locations  of  the  facililte*  or  by  contacting 
Impori'Expon  Arlmals  and  Products  Staff, 
Veterinary  Services.  APHIS.  U.S.  Department  o( 
Agriculture.  SSOS  Belcrest  Road.  Hyattavitle,  MD 
20782 
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Done  at  Washington,  D.C.,  this  29th  day  of 
November,  1984. 
William  E.  Katter. 

Acting  Deputy  Administrator,  Veterinary 
Services. 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 
IRsg.  E;  EFT-2J 

Electronic  Fund  Transfers;  Proposed 
Update  to  Official  Staff  Commentary 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  official  sta^ 
interpretation. 

summary:  The  Board  is  publishing  for 
comment  proposed  changes  to  the 
official  staff  commentary  to  Regulation 
E  (Electronic  Fimd  Transfers).  The. 
commentary  applies  and  interprets  the 
requirements  of  Regulation  E  and  is  a 
substitute  for  individual  staff 
interpretations  of  the  regulation.  The 
proposed  revisions  address  a  variety  of 
questions  that  have  arisen  about  the 
regulation,  and  include  new  material 
and  changes  in  existing  material. 

date:  Comments  must  be  received  on  or 
before  January  31, 1985. 
ADORESS:  Comments  should  be  mailed 
to  William  W.  Wiles.  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551,  or 
delivered  to  Room  B-2223.  20th  and  C 
Streets.  NW..  Washington.  D.C. 
between  8:45  a.m.  and  5:15  p.m, 
weekdays.  Comments  should  include 
reference  to  EFT-2.  Comments  may  be 
inspected  in  Room  B-1122  between  8:45 
a.m.  and  5:15  p.m.  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  P.  Hurst  or  John  C  Wood.  Senior 
Attorneys,  or  Richard  S.  Garabedian, 
Staff  Attorney,  Division  of  Consumer 
and  Community  Affairs.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC.  20551.  (202) 
452-3667  or  (202)  452-2412. 
SUPPLEMENTARY  INFORMATION:  (1) 
General.  The  Electronic  Fund  Transfer 
^  Act  (15  U.S.C.  1693  et  seq.)  governs  any 
transfer  of  funds  that  is  electronically 
initiated  and  that  debits  or  credits  a 
consumer's  account.  This  statute  is 
implemented  by  the  Board's  Regulation 
E  (12  CFR  Part  205).  Effective  September 
24, 1981.  an  official  staff  commentary 
(EFT-2  Supp.  II  to  12  CFR  Part  205)  was 
published  to  interpret  the  regulation. 
The  commentary  is  designed  to  provide 
guidance  to  financial  institutions  in 


applying  the  regulation  to  specific 
situations.  The  commentary  is  updated 
periodically  to  address  significant 
questions  that  arise.  There  have  been 
two  updates  so  far,  the  first  on  April  6. 
1983  (48  FR  14880),  and  the  second  on 
October  18. 1984  (49  FR  40794).  This 
notice  contains  the  proposed  third 
update.  It  is  expected  that  it  will  be 
adopted  in  final  form  in  March  1985. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions.  New 
language  is  shown  inside  bold-faced 
arrows,  while  language  to  be  deleted  is 
set  off  with  brackets. 

(2)  Proposed  revisions.  The  material 
that  has  been  added  or  revised  is  largely 
self-explanatory.  Questions  7-18.5  and 
11-11.5  relate  to  amendments  to 
Regulation  E  adopted  by  the  Board  on 
October  11. 1984  (49  FR  40794).  which 
cover  all  debit  card  transactions 
whether  or  not  an  electronic  terminal  is 
involved.  The  amendments  also  extend 
the  time  periods  for  resolution  of  errors 
involving  point-of-sale  (PCS)  debit  card 
transactions;  the  longer  periods  parallel 
those  applicable  to  foreign-initiated 
transfers. 

The  proposed  revision  of  question  7- 
18.5  reverses  the  present  interpretation; 
currently,  disclosure  of  the  longer  error 
resolution  time  periods  in  the  case  of 
foreign-initiated  transfers  is  not 
required.  Transfers  resulting  from  PCS 
debit  card  transactions  (unlike  foreign- 
initiated  transfers)  are  quite  common, 
however,  and  to  assure  accurate 
disclosures  and  avoid  confusion  on  the 
part  of  consumers,  proposed  question  7- 
18.5  requires  financial  institutions  to 
disclose  tht  longer  error  resolution 
periods.  Since  most  institutions  would 
be  required  to  revise  their  error 
resolution  disclosures  for  PCS  debit 
card  transactions,  it  seems  likely  that 
making  the  further  revision  for  foreign- 
initiated  transfers  would  result  in  httle 
or  no  additional  expense.  Consequently, 
revised  question  7-18.5  would  require 
that  the  error  resolution  disclosures  for 
accounts  subject  to  foreign-initiated  or 
PCS  debit  card  transactions  state  the 
extended  time  periods. 

The  other  proposal  relating  to  the 
October  amendments  (new  question  11- 
11.5)  discusses  the  meaning  of  POS  debit 
card  transaction  for  purposes  of  the 
longer  error  resolution  periods. 

Other  proposed  changes  to  the 
commentary  respond  to  inquiries 
received  by  the  staff.  New  question  2-28 
addresses  unauthorized  transfers.  New 
question  5-4.5  states  that  an  institution 
may  not  issue,  without  request  from  the 
consumer,  a  validated  personal 
identification  number  (PIN)  to  permit  a 
debit  card  previously  issued  for  POS 
transactions  to  be  used  at  ATMs.  This 


interpretation  differs  from  a  proposed 
interpretation  under  Regulation  Z  that 
permits  such  PIN  issuance.  The  different 
treatment  is  based  on  the  definition  of 
an  access  device  in  Regulation  E.  Under 
Regulation  E  a  PIN  is  an  access  device 
in  all  cases,  even  when  it  cannot  be 
used  alone  to  initiate  an  EFT;  in 
contrast,  a  PIN  issued  to  existing 
cardholders  that  cannot  be  used  by 
itself  to  obtain  credit  is  not  a  credit  card 
under  Regulation  Z.  (See  the  proposed 
update  to  the  official  staff  commentary 
to  Regulation  Z,  Truth  in  Lending, 
published  elsewhere  in  this  Federal 
Register  issue.)  The  rule  regarding 
access  devices  is  more  restrictive  in  part 
because  of  the  consumer's  potentially 
greater  risk;  for  example,  the  consumer 
may  be  liable  for  as  much  as  $500  (or 
even  an  unlimited  amount)  rather  than 
only  $50  as  imder  Regulation  Z. 
Moreover,  unauthorized  use  of  en 
access  device  entails  the  loss  of  use.  and 
perhaps  even  permanent  loss,  of  the 
consumer's  own  funds  in  an  access 
account;  in  the  case  of  unauthorized 
credit  card  use,  only  extensions  of  credit 
are  involved.  In  addition,  when  the  debit 
card  was  originally  issued  without  a 
PIN,  the  consumer  may  not  have 
contemplated  that  the  card  could  later 
be  used  at  ATMs  to  obtain  cash. 

(3)  Transition  issues  relating  to 
amendments.  The  staff  has  received 
other  inquiries  dealing  with  the  interim 
period  between  the  adoption  of  the  POS 
debit  card  amendmensr  in  October  1984 
(discussed  above)  and  the  April  16. 1985, 
effective  date.  Since  guidance  on  these 
matters  is  needed  now  and  will  cease  to 
be  relevant  after  the  transition  period, 
the  staff  believes  it  is  appropriate  to 
address  them  separately  for  the 
proposed  commentary. 

Industry  representatives  have  asked 
whether  revised  disclosures  must  be 
provided  to  existing  customers  who 
have  already  been  given  Regulation  E 
disclosures  for  certain  debit  card  ^ 

transactions,  or  to  customers  who 
contract  for  EFT  services  before  April 
16. 1985.  Revised  disclosures  may  but 
need  not  be  provided  prior  to  April  16. 
1985;  however,  beginning  on  that  date, 
any  disclosure  given  (e.g.,  initial 
disclosures  to  a  new  customer,  or  the 
long-form  or  short-form  error  resolution 
notice  to  an  existing  customer)  must 
accurately  reflect  the  terms  and 
conditions  of  the  EFT  services  (including 
debit  card  transactions)  offered  by  the 
institution.  For  example,  initial 
disclosures  to  new  customers  will  have 
to  reflect  that  all  transfers  resulting  for 
debit  card  transactions  are  electronic 
fund  transfers,  and  that  the  error 
resolution  periods  for  POS  debit  card 
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transactions  are  20  business  days  and  90 
caler-dar  days  (if  the  institution  wishes 
to  take  advantage  of  the  longer  periods). 

After  April  16,  error  resolution 
noUces,  whether  given  annually  or  on 
periodic  statements,  also  must  reflect 
the  longer  periods.  Similarly,  initial 
disclosures  and  error  resolution  notices 
must  reflect  the  exception  from 
provisional  recrediting  in  cases  where 
accounts  are  subject  to  the  Board's 
Reflation  T  (Credit  by  Brokers  and 
Dealers).  Institutions  may  comply  by 
modifying  appropriately  the  error  notice 
forms  that  appear  in  SS  205.7(a)(10)  and 
205.8(b). 

An  institution  that  wishes  to  use 
existing  forms  until  its  supplies  are 
exhausted  may  reflect  the  changed 
terms  and  conditions  by  any  appropriate 
means  such  as  by  use  of  an  insert, 
attachment,  or  computer-generated 
notice  on  periodic  statements  (in  the 
case  of  a  short-form  notice  on  the 
statement).  Institutions  are  not  required 
to  make  a  special  mailing  of  revised 
error  resolution  notices  or  of  other 
disclosures. 

List  of  Subjects  in  12  CFR  Part  205 

Banks,  banking.  Consumer  protection, 
Electronic  fund  transfers.  Federal 
Reserve  System,  Penalties. 

PART  205-{AMEN(>E01 

Text  of  revisions.  The  proposed 
revisions  to  the  O^icial  Sta^ 
Commentary  on  Regulations  E  (EFT-2, 
Supp.  n  to  12  CFR  Part  205)  read  as 
follows: 


SecUon  205.2— Definitions  and  Rules  of 
Construction 


^Q  2-28:  Unauthorized  transfers — forced 
initiation.  A  consumer  is  forced  by  a  robber, 
at  gunpoint  to  withdraw  cash  at  an  ATM.  Do 
the  liabiUty  limits  for  unauthorized  transfers 
apply? 

A:  Yes.  The  transfer  is  unauthorized  for 
purposes  of  Regulation  E.  Under  those 
circumstances,  the  actions  of  the  robber  are 
tantamount  to  use  of  a  stolen  access  device. 
(SS  205.2(1)  and  205.6} •« 


Section  20S.S — Issuance  of  Access  Devices 
•         •         *         •  * 

►Q  5-4.5:  Unsolicited  issuance — PINs. 
May  a  financial  institutioa  isssue,  without  a 
specific  request  validated  personal 
identification  numbers  (PINs).  thus  allowing 
consumers  to  use  their  existing  debit  cards  at 
automated  teller  machines? 

A  No  Issuance  of  a  validated  PIN  for  an 
existing  debit  card  does  not  meet  the 
regulation's  requirement  that  an  unsolicited 
access  device  l)e  unvalidated  when  issued. 
(The  issuance  of  PLNt  for  existing  credit 
cards  is,  however,  permissible  under  th« 


Truth  in  Lending  Act  and  Regulation  Z:  see 
Comment  12(aHl)-8  of  the  Official  Staff 
Commentary  to  Regulation  Z.)  (SS  205.5(a) 
and(b)and20S.2(a))<« 


Section  20S.7 — Initial  Disclosure  of  Terms 
and  Conditions 

•         •         •         •         • 

Q  7-18.5:  Error  resolution  disclosure — 
Iforeign-initiated  transfers'!  ^-extended 
time  periods-^  The  regulation  expands  the 
time  periods  for  resolving  errors  that  involve 
transfers  initiated  outside  the  United  States 
^or  transfers  resulting  from  POS  debit  card 
transactions -4,  from  10  to  20  business  days 
and  from  45  to  90  calendar  days.  Must  the 
error-resolution  disclosure  reflect  the  longer 
time  periods  with  respect  to  accounts  on 
which  [transfers  may  be  initiated  outside  the 
United  States]  ^  these  types  of  transfers  can 
be  made^? 

A:  A  financial  institution  [may  but  need 
not  refer  to  the  longer  time  periods  in  the 
error-resolution  disclosure.  J  ^must  give 
error-resolution  disclosures  that  reflect  its 
actual  procedures.  An  institution  that  takes 
advantage  of  the  longer  time  periods 
applicable  to  POS  and  foreign-initiated 
transfer  must  therefore,  state  them  in  its 
error-resolution  disclosures.  Similarly,  and 
institution  that  relies  on  the  exception  from 
provisional  recrediting  (for  accounts  subject 
to  Regulation  T)  must  phrase  its  disclosures 
appropriately. -4  (SS  205.7(a)(10),  205.8(b).  and 
205.11»>  (c)(3)  and  <4(c)(4)) 


Section  205.11 — Procedures  for  Resolving 
Errors 

*         •         •         *         * 

►■Q  11-11.5:  POS  debit  card  transactions. 
The  deadlines  for  investigating  errors  are 
extended  for  all  transfers  resulting  from  POS 
debit  card  transactions,  regardless  of 
whether  an  electronic  terminal  is  involved. 
For  purposes  of  these  deadlines,  what  types 
of  transactions  can  be  viewed  as  POS  debit 
card  transactions? 

A:  POS  debit  card  transactions  generally 
take  place  at  merchant  locations,  but  also 
include  mail  and  telephone  orders  of  goods  or 
services  involving  a  debit  card.  Transactions 
at  ATMs,  however,  are  not  POS  even  though 
the  ATM  may  be  in  a  merchant  location. 
(S205.11{c)(4))^ 


(15  U.S.C.  1693b) 

Board  of  Governor  or  the  Federal  Reserve 
System,  November  28. 1984. 
WUliam  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc  84-31578  nied  lZ-3-84:  8:43  am) 
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12  CFR  Part  226 
[R«9.Z;TIL-11 

Truth  in  Lending;  Proposed  Update  to 
Official  Staff  Commentary 

AOENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 


action:  Proposed  official  sta^ 
interpretation. 

summary:  The  Board  is  publishing  for 
comment  proposed  changes  to  the 
official  staff  commentary  to  Regulation 
Z  (Truth  in  Lending).  The  commentary 
applies  and  interprets  the  requirements 
of  Regulation  Z  and  is  a  substitute  for 
individual  sta^  interpretations  of  the 
regulation.  The  proposed  revisions 
address  a  variety  of  questions  that  have 
arisen  about  the  regulation,  and  include 
new  material  and  changes  in  existing 
material. 

DATE:  Comments  must  be  received  on  or 
before  January  31. 1985. 

ADDRESS:  Comments  should  be  mailed 
to  William  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  DC.  20551,  or 
delivered  to  Room  B-2223.  20th  and  C 
Streets,  NW.,  Washington,  DC.  between 
8:45  a.m.  and  5:15  p.m.  weekdays, 
Comments  should  include  a  reference  to 
TIL-1.  Comments  may  be  inspected  in 
Room  B-1122  between  8:45  a.m.  and  5:15 
p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  the  following  attorneys  in  the 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551.  at  (202)  452-2412  or  (202) 
452-3867: 

Subpart  A — Lynn  Goldfaden,  Gerald 

Hurst 
Subpart  B — Richard  Garabedian, 

Adrienne  Hurt 
Subpart  C — Rugenia  Silver,  Susan 

Werthan 
SUPPLEMENTARY  INFORMATION: 

L  General 

The  Truth  in  Lending  Act  (15  U.S.C 
1601  et  seq.]  governs  consumer  credit 
transactions  and  is  implemented  by  the 
Board's  Regulation  Z  1 12  CFR  Part  226). 
Effective  October  13. 1981.  and  official 
staff  commentary  (TIL-1,  Supp.  I  to  12 
CFR  Part  226)  was  published  to  interpret 
the  regulation.  The  commentary  is 
designed  to  provide  guidance  to 
creditors  in  applying  the  regulation  to 
specific  transactions.  The  commentary 
is  updated  periodically  to  address 
significant  questions  that  arise.  There 
have  been  three  general  updates  so 
far— the  first  in  September  1982  (47  FR 
41338),  the  second  in  April  1983  (48  FR 
14882).  and  the  third  in  April  1984  (49  FR 
13482).  There  was  also  a  limited  update 
concerning  fees  for  the  use  of  automated 
teller  machines,  which  was  adopted  in 
October  1984  (49  FR  40560).  This  notice 
contains  the  proposed  fourth  general 
update.  It  is  expected  that  it  will  be 
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adopted  in  final  form  in  March  1985  with 
optional  compliance  until  the  uniform 
effective  date  of  October  1  for 
mandatory  compliance. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revision.  New 
language  is  shown  inside  bold-faced 
arrows,  while  language  that  would  be 
deleted  is  set  off  with  brackets. 

II.  Proposed  Revisions 

Following  is  a  brief  description  of  the 
proposed  revisions  to  the  commentary: 

Subpart  A — General 

Section  226.2 — Definition  and  Rules  of 
Construction 

2(a)  Definitions 

2(a)(15)  "Credit  Card" 

Comment  2(a)(15)-2  would  be  revised 
to  make  clear  that  certain  types  of 
access  devices  that  are  used  at 
wholesale  petroleum  distribution 
terminals — whether  or  not  credit  is 
involved — are  not  considered  credit 
cards  under  Regulation  Z. 

2(a)(17)  "Creditor" 

Paragraph  2(a)(17)(i) 

Comment  2(a)(17)(i)-8  would  be 
added  to  explain  how  the  numerical 
tests  for  determining  who  is  a  "creditor" 
should  be  applied  to  loans  made  by 
employee  savings  plans.  It  provides  that 
the  numerical  test  should  be  applied  to 
the  plan  as  a  whole  rather  than  to  the 
individual  account. 

2(a)(20)  "Open-End  Credit" 

Comment  2(a)(20)-5  would  be  revised 
to  correct  a  potential  contradiction 
caused  by  the  language  "specific 
approval  for  each  extension."  Because 
"verification"  of  credit  information — 
which  is  permissible  under  the  open-end 
credit  definition — necsssary  involves 
"approval"  if  a  credit  extension  is  not 
denied  after  verifying  the  credit 
information,  the  "specific  approval" 
language  may  be  confusing.  The 
proposal  would,  therefore,  delete  that 
language.  The  comment  would  continue 
to  mean,  however,  that  while  creditors 
may  verify  credit  information  on  an 
open-end  credit  plan  before  authorizing 
additional  credit  extensions,  they  may 
not  undertake  activities  such  as 
requiring  a  new  application  for  each 
additional  credit  extension,  without 
jeopardizing  a  program's  status  as  a 
open-end  credit  Plan. 

Section  226.4 — Finance  Charge 

4(a)  Definition 

The  first  sentence  of  comment  4(a)-3 
would  be  revised  to  clarify  which 
charges  by  third  parties  are  excluded 


from  the  finance  charge.  The  revision 
makes  clear  that,  in  order  to  be 
excluded,  the  charge  must  be  imposed 
on  the  consumer  rather  than  the  creditor 
and  the  creditor  must  not  retain  the 
charge. 

Subpart  B — Open-End  Credit 

Section  226.7— Periodic  Statement 

7(h)  Other  Charges 

Comment  7(h)-4  would  be  added  to 
make  clear  that  in  disclosing  "other 
charges"  on  the  periodic  statement 
creditors  have  the  fiexibility  to  disclose 
them  individually  or  as  a  total,  as  long 
as  the  charges  are  still  itemized  and 
identified  by  tape. 

Section  226.9 — Subsequent  Disclosure 
Requirements 

9(d)  Finance  Charge  Imposed  at  Time  of 
Transaction 

Comment  9(d)-l  would  be  totally 
rewritten  since  the  ban  on  credit  card 
surcharges  expired  on  February  27, 1984. 
Revised  comment  9(d)-l  would  make 
clear  that  a  finance  charge,  such  as  a 
credit  card  surcharge,  imposed  by  a 
person  other  than  the  card  issuer  for 
using  a  credit  card,  must  be  disclosed  to 
consumers  prior  to  their  being 
committed  to  purchasing  property  or 
services,  in  order  to  satisfy  the 
S  226.9(d)(1)  requirement  dial  the 
amount  of  that  finance  charge  be 
disclosed  prior  to  its  imposition.  For 
example,  the  charge  must  be  disclosed 
to  the  consumer  prior  to  the  consumer's 
having  dinner  at  a  restaurant,  or  staying 
overnight  at  a  hotel. 

Section  226.12— Special  Credit  Card 
Provisions 

12(a]  Issuance  of  Credit  Cards 

Paragraph  12(a)(1) 

Comment  12(a)(l)-8  would  be  added 
to  make  clear  that  card  issuers  may 
issue,  without  a  specific  request  from 
the  consumer,  a  personal  identification 
number  (PIN)  to  existing  cardholders, 
provided  that  PIN  cannot  be  used  by 
itself  to  obtain  credit.  This  interpretation 
differs  from  a  proposed  interpretation 
under  Regulation  E  that  prohibits  such 
PIN  issuance.  The  different  treatment  is 
based  on  the  definition  of  an  access 
device  in  Regulation  E.  Under 
Regulation  E  a  PIN  is  an  access  device 
in  all  cases,  even  when  it  cannot  be 
used  alone  to  initiate  an  EFT;  in 
contrast  a  PIN  issued  to  existing 
cardholders  that  cannot  be  used  by 
itself  to  obtain  credit  is  not  a  credit  card 
under  Regulation  Z.  The  rule  regarding 
access  devices  is  more  restrictive  in  part 
because  of  the  consumer's  potentially 


greater  risk.  See  Question  5-4.5  in  the 
proposed  update  to  the  official  staff 
commentary  to  Regulation  E  (published 
elsewhere  in  this  Federal  Register  issue). 

Section  226. 15 — Right  of  Rescission 

15(a)  Consumer's  Right  to  Rescind 

Paragraph  15(a)(1) 

Comment  15(a)(l)-2  would  be  revised 
to  reflect  the  amendment  to  the  Truth  in 
Lending  Act  in  Pub.  L  98-479  which 
permanently  exempts  from  the  right  of 
recission  individual  transactions  made 
on  an  open-end  line  of  credit  in 
accordance  with  a  previously 
established  credit  limit 

References 

Reference  to  S  205  of  Pub.  L  98-479 
would  be  added  to  the  References 
section  to  reflect  the  permanent 
exemption  from  the  right  of  rescission 
for  individual  credit  extensions  made  on 
an  open-end  credit  line. 

Subpart  C — Closed-End  Credit 

Section  226.17 — General  Disclosure 
Requirements 

17(a)  Form  of  Disclosures 

Paragraph  17(a)(1) 

The  last  example  in  comment  17{a)(l}- 
S  regarding  due-on-sale  clauses  would 
be  deleted  consistent  with  the  proposed 
change  in  position  in  comment  18(q)-l. 

Section  226.18 — Content  of  Disclosures 

18(0  Variable  Rate 

Comment  16(f)-5  would  be  revised  to 
add  recent  federal  adjustable  rate 
mortgage  regulations  to  the  list  of 
variable  rate  regulations  for  which 
footnote  43  to  {  226.18(0  may  be  used. 
Under  the  proposal,  creditors  making 
disclosures  in  accord  with  the  rules 
issued  by  the  Department  of  Housing 
and  Urban  Development  (49  FR  23580) 
need  not  make  the  variable  rate 
disclosures  required  by  §  226.18(0- 

Comment  18(f)-5  would  also  be 
revised  to  reflect  a  new  citation  to  the 
variable  rate  regulation  of  the  Federal 
Home  Loan  Bank  Board.  The  revision  is 
technical  and  reflects  no  substantive 
change  in  the  comment. 

Comment  18(f)-8  would  be  revised  to 
clarify  the  application  of  the  discounted 
variable  rate  rules  to  two  types  of 
variable  rate  transactions.  First  a 
paragraph  would  be  added  to  explain 
that  transactions  in  which  the  only 
difference  between  the  initial  rate  and 
the  index  rate  at  consummation  results 
from  a  change  in  the  index  are  not 
discounted  transactions.  Second, 
material  would  be  added  to  address 
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plana  that  have  a  built-in  delay  between 
index  changes  and  implementation  of 
those  changes.  In  calculating  a 
composite  annual  percentage  rate  for 
these  plans,  creditors  may  use  an  index 
value  prior  to  consummation  as  long  as 
it  incorporates  the  same  delay  used  for 
later  rate  adjustments. 

18(k)  Prepayment 

Comment  18(k}-2  would  be  revised  to 
delete  the  example  regarding  student 
loans  with  loan  fees,  in  order  to  make 
the  comment  more  consistent  with 
comment  18(k)-3.  Comment  18(k)-2 
illustrates  transactions  that  may  require 
disclosures  under  both  S  226.18(k)(l), 
regarding  penalties  for  prepayment  of 
simple  interest  transactions,  and 
S  226.18(k](2),  regarding  rebates  for 
prepayment  of  precomputed 
transactions.  Comment  18(k}-3  clarifies 
that  prepaid  Hnancc  charges  do  not 
require  rebate  disclosures.  Since  loan 
fees  in  student  loans  are  normally 
prepaid  Hnance  charges,  the  continued 
use  of  that  type  of  transaction  as  an 
example  of  a  loan  requiring  a  rebate 
disclosure  is  inappropriate  and  may 
cause  confusion.  The  deletion  of  the 
example  is  a  technical  revision  and  does 
not  affect  the  substance  of  either 
comment. 

18(q)  Assumption  Policy 

The  substance  of  comment  18(q)-l 
would  be  deleted  and  replaced  by  a  new 
provision  which  reverses  the  rule  on 
assumption  policy  disclosure.  When 
uncertainty  exists  as  to  the  assumability 
of  the  obligation,  a  negative  rather  than 
alTirmative  disclosure  would  be 
required.  It  is  believed  that  under  such 
circumstances,  a  negative  disclosure 
would  be  less  misleading  to  consumers. 
Since  this  change  would  reverse  the 
current  position  on  assumption 
disclosures,  it  would  be  applied 
prospectively. 

Section  226.23 — Right  of  Rescission 

23(f)  Exempt  Transactions 

Comment  23(r)-8  would  be  added  to 
clarify  the  application  of  the  right  of 
rescission  to  closed-end  credit 
transactions  arising  from  the  conversion 
of  an  open-end  credit  account.  Where 
consummation  of  both  the  closed-end 
and  open-end  credit  occurs  at  the  time 
the  consumer  enters  into  the  open-end 
agreement,  the  closed-end  disclosures 
may  be  delayed  until  conversion,  as 
provided  by  comment  17(b)-2.  Proposed 
comment  23[T)-6  would  make  clear  that, 
if  the  creditor  has  previously  complied 
with  the  rescission  requirements  on  the 
open-end  account,  no  new  right  of 
recession  applies  on  the  conversion  of 


an  account  secured  by  the  consumer's 
principal  dwelling. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Banks.  Banking, 
Consumer  protection.  Credit,  Federal 
Reserve  System,  Finance,  Penalties, 
Truth  in  lending. 

PART  226— {AMENDED  J 

Text  of  revisions.  The  proposed 
revisions  to  the  commentary  (TIL-1, 
Supplement  1  to  12  CFR  Part  226)  read 
as  follows: 

Supplement  i — OfRcial  Staff  Commentary — 
TIL-1 

SUBPART  A— GENERAL 


Section  226.2 — Derinitions  and  Rule«  of 
Construction 

2(a)  Definitions 


2(a)(13)  '<:redil  Card" 

*         *         *         «         • 

2.  Examples.  Examples  of  credit  cards 
include: 

•  A  card  that  guarantees  checks  or  similar 
instruments,  if  the  asset  account  is  also  tied 
to  an  overdraft  line  or  if  the  instrument 
directly  accesses  a  line  of  credit 

•  A  card  that  accesses  both  a  credit  and  an 
asset  account  (that  is,  debit-credit  card) 

•  An  identification  card  that  permits  the 
consumer  to  defer  payment  on  a  purchase 

•  An  identification  card  indicating  loan 
approval  that  is  presented  to  a  merchant  or  to 
a  lender,  whether  or  not  the  consumer  signs  a 
sepaiate  promissory  note  for  each  credit 
extension. 

In  contrast,  credit  card  does  not  include, 
for  example  [,  a]^: 

•  A'4  check  guarantee  or  debit  card  with 
no  credit  feature  or  agreement,  even  if  the 
creditor  occasionally  honors  an  inadvertent 
overdraft  [.J 

►  •  Any  card  key  that  must  be  used  in 
order  to  gain  access  to  a  wholesale 
distribution  facility  to  obtain  petroleum 
products  for  business  purposes,  and  the  use 
of  which  is  required  without  regard  to 
payment  terms.  .4 


2(a)(17)  'Vreditor" 


Paragraph  2(a)(17)(i} 

*  •  •         •         • 

►A  Loans  from  employee  savings  plans. 
Some  employee  savings  plans  permit 
participants  to  borrow  money  up  to  a  certain 
percentage  of  their  account  balances.  In  such 
cases,  the  numercial  tests  should  be  applied 
to  the  plan  as  a  whole  rather  than  to  the 
individual  accounts,  even  if  the  loan  amount 
is  determined  by  reference  to  the  balance  in 
an  individual  account  and  the  repayments 
are  credited  to  the  individual  account. '^ 


2(af(20)  "Open-End  Credit" 

***** 

5.  Reusable  line.  The  total  amount  of  credit 
that  may  be  extended  during  the  existence  of 
an  open-end  plan  is  unlimited  because 
available  credit  is  generally  replenished  as 
earlier  advances  are  repaid.  A  line  of  credit  is 
self-replenishing  even  though  the  plan  itself 
has  a  fixed  expiration  date,  as  long  as  during 
the  plan's  existence  the  consumer  may  use 
the  line,  repay,  and  reuse  the  credit  [without 
specific  approval  for  each  extension  (beyond 
verification,  for  example,  of]*'.  The  creditor 
may  verify'^  credit  information  such  as  the 
consumer's  continued  income  and 
employment  status  or  [ofj  information  for 
security  purposes  £)].  This  criterion  of 
unlimited  credit  distinguishes  open-end  credit 
from  a  series  of  advances  made  pursuant  to  a 
closed-end  credit  loan  commitment.  *  *  * 


Section  226.4 — Finance  Charge 


4(a)  Definition. 

*         •         •         •         t 

3.  Charges  by  third  parties.  Charges 
imposed  by  someone  other  than  the  creditor 
for  services  that  are  not  required  by  the 
creditor  are  not  finance  charges*',  provided 
the  charges  are  imposed  on  the  consumer 
rather  than  on  the  creditor  by  the  third  party, 
and  the  creditor  does  not  retain  the  charge'^. 
For  example: 

•  A  fee  charged  by  a  loan  broker  to  a 
consumer,  provided  the  creditor  does  not 
require  the  use  of  a  broker  (even  if  the 
creditor  knows  of  the  loan  broker's 
involvement  or  compensates  the  broker) 

•  A  tax  imposed  by  a  state  or  other 
governmental  body  on  the  credit  transaction 
that  is  payable  by  the  consumer  (even  if  the 
tax  is  collected  by  the  creditor) 


Subpart  B — Open-End  Credit 


*         * 


*         * 


Section  226.7^Periodic  Statement 
***** 

7(h)  Other  Charges. 
***** 

^4.  Itemization — types  of  "other  charges". 
Each  type  of  "other  charge"  (such  as  late 
payment  charges,  over-the-credit-limit 
charges,  ATM  fees  that  are  not  finance 
charges,  and  membership  feesj  imposed 
during  the  cycle  must  be  separately  itemized; 
for  example,  disclosure  of  only  a  total  of 
"other  charges"  attributable  to  both  an  over- 
the-crtedit-limit  charge  and  a  late  payment 
charge  would  not  be  permissible.  "Other 
charges"  of  the  same  type  may  be  disclosed, 
however,  individually  or  as  a  total.  For 
example,  three  ATM  fees  of  $1  may  be  listed 
separately  or  as  $3. '4 


Section  228.9— Subsequent  Disclosure 
Requirements 

***** 

9(d)  Finance  Charge  Imposed  at  Time  of 
Transaction. 
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1.  ^Ban  on  credit  card  surcharges.  IS 
U.S.C.  leeef  provides  that  until  February  27, 
1984,  no  seller  in  any  sales  transaction  may 
impose  a  surcharge  on  a  cardholder  who 
elects  to  use  a  credit  card  instead  of  paying 
by  cash,  check,  or  similar  means.  J 
^Disclosure  prior  to  imposition.  The 
requirement  that  the  amount  of  a  Hnance 
charge  imposed  at  the  time  of  the  honoring  a 
consumer's  credit  card  be  disclosed  prior  to 
its  imposition  requires  ■  person  Imposing 
such  a  credit  card  surcharge  to  disclose  its 
existence  prior  to  the  consumer's  becoming 
obligated  to  purchase  property  or  services. '4 


Section  226.12— Special  Credit  Card 
Provisions 


12(a)  Issuance  of  Credit  Cards. 

Paragraph  12(a)(1). 

***** 

►-ft  Unsolicited  issuance  ofPINs.  A  card 
issuer  may  issue  to  existing  credit 
cardholders,  without  a  specific  request, 
personal  identification  numbers  (PINs).  thus 
allowing  consumers  to  use  their  existing 
credit  cards  at  automated  teller  machines, 
provided  the  PINs  cannot  be  used  alone  to 
obtain  credit '4 


Section  226.15 — Right  of  Rescission 

***** 

t5(a)  Consumer's  Right  to  Rescind. 

Paragraph  15(a)(1). 
***** 

2.  Exceptions.  Although  the  consumer 
generally  has  the  right  to  rescind  with  each 
transaction  on  the  account,  section  125(e)  of 
the  act  provides  an  exception:  [until 
September  30, 1985,]  the  creditor  need  not 
provide  the  right  to  rescind  at  the  time  of 
each  credit  extension  made  under  an  open- 
end  credit  plan  secured  by  the  consumer's 
principal  dwelling  to  the  extent  that  the 
credit  extended  is  in  accordance  with  a 
previously  established  credit  limit  for  the 
plan.  This  limited  rescission  option  is 
available  whether  or  not  the  plan  existed 
prior  to  the  effective  date  of  the  act.  [The 
consumer  «vill  have  the  right  to  rescind  each 
extension  made  after  September  30. 1985 
under  such  a  secured  open-end  credit  plan, 
whether  that  plan  was  established  before  or 
after  that  date.] 
***** 

References 

Statue:  i\  113.125,  [and]*-, .«  130  *-,  and 
the  Housing  and  Community  Development 
Technical  Amendments  Act  of  1984,  (Sec.  205, 
Pub.  L  98-479) .« 

***** 

1981  Changes:  Section  228.15  reflects  the 
statutory  amendments  of  1980,  providing  for  a 
limited  right  of  rescission  [for  a  three-year 
trial  period]  when  individual  credit 
extensions  are  made  in  accordance  with  a 
previously  established  credit  limit  for  an 
open-end  credit  plan.  *The  1980 
amendments  provided  that  this  limited 


rescission  right  be  available  for  ■  three-year 
trial  period.  However,  Pub.  L  98-479  now 
permanently  exempts  such  individual  credit 
extensions  from  the  right  of  rescission.  <4 


Subpart  C— aosed-End  CrwUl 

Section  226.17 — General  Disclosure 
Requirements. 

17(a)  Form  of  Disclosure. 


Paragraph  17(a)fl). 

•         *         *         *         • 

5.  Directly  related.  The  segregated 
disclosures  may,  at  the  creditor's  option, 
include  any  information  that  is  directly 
related  to  those  disclosures.  Directly  related 
information  includes,  for  example,  the 
following;  *  •  * 

[•  A  statement  that  a  due-on-sale  clause 
is  contained  in  the  loan  document.  For 
example,  the  disclosure  given  your  \  226.18(q) 
may  state,  "Someone  buying  your  home  may, 
subject  to  conditions  in  the  due-on-sale 
clause  contained  in  the  loan  document, 
assume  the  remainder  of  the  mortgage  on  the 
original  terms."] 


Section  226.18— -Content  of  Disclosures 


J8(f)  Variable  Rate. 

*         •         *         •         • 

5.  Other  variable-rate  regulations. 
Transactions  in  which  the  creditor  is  required 
to  comply  with  and  has  complied  with 
variable-rate  regulations  of  other  federal 
agencies  are  exempt  from  the  requirements  of 
S  226.18{f],  by  virtue  of  footnote  43.  Those 
variable-rate  regulations  include  the 
adjustable  mortgage  loan  instrument 
regulation  issued  by  the  Federal  Home  Loan 
Bank  Board  *-(12  CFR  545.33). .4  [(12  CFR 
545.6-2(a))  and]  the  adjustable-rate  mortgage 
regulation  issued  by  the  Comptroller  of  the 
Currency  (12  CFR  Part  29)  ►and  the 
adjustable-rate  mortgage  regulations  issued 
by  the  Department  of  Housing  and  Urban 
Development  (24  CFR  Part  203  and  24  CFR 
Part  234) .«.  The  exception  in  footnote  43  is 
also  available  to  creditors  that  are  required 
by  state  law  to  comply  with  the  federal 
variable-rate  regulations  noted  at>ove  and  to 
creditors  that  are  authorized  by  title  VIII  of 
the  Depository  Institutions  Act  of  1982  (Pub. 
L.  97-320)  to  make  loans  in  accordance  with 
those  regulations.  Creditors  using  this 
exception  should  comply  with  the  timing 
requirements  of  those  regulations  rather  than 
the  timing  requirements  of  Regulation  Z  in 
making  the  variable-rate  disclosures. 
***** 

8.  Discounted  variable-rate  transactions.  In 
some  variable-rate  transactions,  creditors 
may  set  an  initial  interest  rate  that  is  not 
determined  by  the  index  or  formula  used  to 
make  later  Interest  rate  adjustments. 
Typically,  this  initial  rate  is  lower  than  the 
rate  would  be  if  it  were  calculated  using  the 
index  or  formula.  For  example,  a  creditor 
may  calculate  interest  rates  according  to  a 
formula  using  the  six-month  Treasury  bill 


rate  plus  a  2  percent  margin.  If  the  current 
Treasury  bill  rate  is  10  percent,  the  creditor 
may  forego  the  2  percent  spread  and  charge 
only  10  percent  for  a  limited  time,  instead  of 
setting  an  initial  rate  of  12  percent. 

•  When  creditors  use  an  initial  rate  that  is 
not  calculated  using  the  index  or  formula  for 
later  rate  adjustments,  the  disclosures  should 
reflect  a  composite  annual  percentage  rate 
based  on  the  initial  rate  for  as  long  as  it  is 
applied  and.  for  the  remainder  of  the  term, 
the  rate  that  would  have  been  applied  using 
the  index  or  formula  at  the  time  of 
consummation.  *The  rate  at  consummation 
need  not  be  used  if  a  contract  provides  for  a 
delay  in  the  implementation  of  changes  in  an 
index  value.  For  example,  if  the  contract 
specifies  that  payment  changes  are  based  on 
tlie  index  value  in  effect  45  days  before  the 
change  date,  creditors  may  use  the  index 
value  45  days  before  consummation  in 
calculating  a  composite  annual  percentage 
rate.^ 

•  The  effect  of  the  multiple  rates  must  also 
be  reflected  in  the  calculation  and  disclosure 
of  the  fmance  charge,  total  of  payments,  and 
payment  schedule. 

•  If  a  loan  contains  a  rate  or  payment  cap 
that  would  prevent  the  initial  rate  or 
payment  at  the  time  of  the  first  adjustment, 
from  changing  to  the  rate  determined  by  the 
index  or  formula  at  consummation,  the  effect 
of  that  rate  or  payment  cap  should  be 
reflected  in  the  disclosures. 

•  Because  these  transactions  involve 
irregular  payment  amounts,  an  annual 
percentage  rate  tolerance  of  V*  of  1  percent 
applies,  in  accordance  with  I  226.22(a)(3)  of 
the  regulation. 

•  Elxamples  of  discounted  variable-rate 
transactions  include: 

— A  30-year  loan  for  $100,000  with  no 
prepaid  finance  charges  and  rates  determined 
by  the  Treasury  bill  rate  plus  2  percent.  Rate 
and  payment  adjustments  are  made  annually. 
Although  the  Treasury  bill  rate  at  the  time  of 
consummation  is  10  percent,  the  creditor  sets 
the  rate  for  one  year  at  9  percent,  instead  of 
12  percent  according  to  the  formula.  The 
disclosures  should  reflect  a  composite  annual 
percentage  rate  of  11.63  percent  based  on  9 
percent  for  one  year  and  12  percent  for  29 
years.  Reflecting  those  two  rate  levels,  the 
payment  schedule  sho'uld  show  12  payments 
of  $004.62  and  348  payments  of  $1.02.5.31.  The 
finance  charge  should  be  $226,463.32  and  the 
total  of  payments  $366,463.32. 

—Same  loan  as  above,  except  with  a  2 
percent  rate  cap  on  periodic  adjustments.  The 
disclosures  should  reflect  a  composite  annual 
percentage  rate  of  11.53  percent  based  on  9 
percent  for  the  first  year,  11  percent  for  the 
second  year,  and  12  percent  for  the  remaining 
28  years.  Reflecting  those  three  rate  levels, 
the  payment  schedule  should  show  12 
payments  of  $804.62, 12  payments  of  $950.09, 
and  336  payments  of  $1,024.34.  The  finance 
charge  should  be  $265,234.76.  and  the  total  of 
payments  $365,234.76. 

►This  paragraph  does  not  apply  to 
variable-rate  loans  in  which  the  initial  rate  is 
set  according  to  the  index  or  formula  used  for 
later  adjustments,  but  is  not  set  at  the  value 
of  the  index  or  formula  at  consummation.  For 
example,  if  a  creditor  commits  to  an  initial 
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rate  based  on  the  fonnula  on  a  date  prior  to 
consummation,  but  the  index  has  moved 
during  the  period  between  that  time  and 
consummation,  a  creditor  may  base  its 
disclosures  on  the  initial  rate. '4 


19(k)  Prepayment 

•         •         •         *         • 

2. .  Rebate-penalty  disclosure.  A  single 
transaction  may  involve  both  a  precomputed 
finance  charge  and  a  finance  charge 
computed  by  application  of  a  rate  to  the 
unpaid  balance  (for  example,  [simple- 
interest  student  loans  with  loan  fees  andj 
mortgages  with  mortgate-guarantee 
insurance).  In  these  cases,  disclosures  about 
both  prepayment  rebates  and  penalties  are 
required.  Sample  form  H-15  in  appendix  H 
illustrates  a  mortgage  transaction  in  which 
both  rebate  and  penalty  disclosures  are 
necessary. 


IS(qJ  Assumption  Policy. 

1.  Policy  statement  [Because  a  creditor's 
assumption  policy  may  be  based  on  a  variety 
of  circumstances  not  determinable  at  the  time 
the  disclosure  is  made,  the  creditor  may  use 
phrases  such  as  "subject  to  conditions"  or 
"under  certain  circumstances"  in  complying 
with  {  228.16(q).  The  provision  requires  only 
that  the  consumer  be  told  whether  or  not  a 
subsequent  purchaser  might  be  allowed  to 
assume  the  obligation  on  its  original  terms 
and  does  not  contemplate  any  explanation  of 
the  criteria  or  conditions  for  assumability. 
However,  the  creditor  may  state  that  a  due- 
on-sale  clause  is  contained  in  the  loan 
document.  (See  comment  17(aH'l)-5  regarding 
directly  related  information.) J  ^In  making 
the  disclosure  required  by  this  section,  if 
uncertainty  exists  as  to  whether  a  subsequent 
purchaser  «vill  be  allowed  to  assume  the 
obligation  on  its  original  terms,  the  creditor 
should  state  that  the  obligation  cannot  be 
assumed  on  its  original  terms.  For  example,  if 
the  obligation  is  subject  to  a  due-on-sale 
clause,  it  is  viewed  as  being  nonassumable 
for  purposes  of  complying  with  this  section. 
However,  if  the  only  uncertainty  pertains  to  a 
determination  of  the  creditworthiness  of  the 
subsequent  purchaser,  the  obligation  is 
viewed  as  being  assumable  aod  an 
afiirmative  disclosure  is  appropriate. '< 

*  •         •         •         * 

Section  226.23— Right  of  Rescission 

***** 

23(f)  Exempt  Transactions 

•  •         *         *         * 

^8.  Converting  open-end  to  closed-end 
credit  Under  certain  state  laws, 
consummation  of  a  closed-end  credit 
transaction  may  ocoir  at  the  time  a  consumer 
enters  into  the  initial  open-end  credit 
agreement.  As  provided  in  the  commentary  to 
i  228.17(b).  closed-end  credit  disclosures  may 
be  delayed  under  these  circumstances  until 
the  conversion  of  the  open-end  account  to  a 
closed-end  transaction.  In  accounts  secured 
by  the  consumer's  principal  dwelling,  no  new 
right  of  rescission  arises  at  the  time  of 
conversion,  assuming  that  the  right  of 
rescission  arises  at  the  time  of  conversion. 


assuming  that  the  right  of  rescission  was 
previously  provided  on  the  open-end  account 
pursuant  to  f  228.15.^ 

***** 

(15  U.S.C  1604) 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  28, 1984. 
WilUam  W.  WUes. 

Secretary  of  the  Board. 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  500  and  563b 

(NaS4-«54] 

Conversion  Proxy  Solicitations 

Dated:  November  IS,  1984. 
agency:  Federal  Home  Loan  Bank 
Board. 
action:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  is  proposing  alternative 
procedures  for  obtaining  the  approval  of 
the  members  of  mutual  insured 
institutions  for  plans  to  convert  from  the 
mutual  to  stock  form  or  organization. 
The  alternative  procedure  would 
authorize  use  of  certain  existing  proxies 
to  approve  such  plans  when  the 
members  have  been  provided  previously 
with  adequate  disclosure  regarding  the 
plan.  The  alternative  procedure  is 
intended  to  balance  the  interests  of 
members  with  the  practical  needs  of 
converting  insured  institutions.  In 
addition,  the  Board  proposes  to  clarify 
other  provisions  of  the  Conversion 
Regulations  relating  to  voting. 
DATE  Comments  must  be  received  by 
January  31, 1985. 

ADDRESS:  Send  comments  to  Director, 
Public  Information  Services  Branch, 
Office  of  the  Secretariat,  Federal  Home 
Loan  Bank  Board.  1700  G  Street,  N.W.. 
Washington,  D.C.  20552.  Comments  will 
be  available  for  public  inspection  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

James  C.  Stewart,  Senior  Attorney, 
Corporate  and  Securities  Division  (202) 
377-6457;  J.  Larry  Fleck,  Deputy 
Director,  Corporate  and  Securities 
Division  (202)  377-6413;  or  Julie  L 
Williams,  Associate  General  Counsel, 
Director,  Corporate  and  Securities 
Division  (202)  377-6459.  Office  of 
General  Counsel,  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 

Conversions  to  the  stock  form 
("conversions")  of  mutual  savings  and 
loan  associations  whose  accounts  are 
insored  by  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("insured 


institutions")  are  governed  by  Part  563b 
of  the  Regulations  for  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("Corporation") 
("Conversion  Regulations"),  12  CFR  Part 
563b  (1984).  Among  the  regulatory 
requirements  for  such  a  conversion  are 
the  approval  of  the  plan  of  conversion 
by  at  least  a  majority  of  the  total 
outstanding  votes  of  the  association's 
members,  unless  the  institution  is  state- 
chartered  and  state  law  requires  a 
higher  percentage.  12  CFR  563b.6(e) 
(1984).  Voting  may  be  either  in  person  or 
by  proxy.  Id.  To  obtain  the  required 
approval  vote,  it  is  necessary  to  send 
out  a  proxy  statement  conforming  to  the 
Form  PS.  12  CFR  563b.5  (c)  and  (e)(1); 
563b.e(c)  (1984).  Although  converting 
associations  may  use  a  simimary  proxy 
statement,  they  must  make  available  to 
requesting  members  a  supplemental 
information  statement  which,  when 
combined  with  the  summary  statement, 
contains  all  the  information  required  by 
the  Form  PS.  12  CFR  563b.3(d)(14). 
Proxies  solicited  for  the  special  meeting 
at  which  a  plan  of  conversion  will  be 
voted  upon  cannot  confer  authority  to 
vote  at  any  other  meeting.  12  CFR 
563b.5(dJ(2)  (1984). 

The  proxy  solicitation  requirements 
were  intended  to  ensure  that  members 
have  all  the  information  they  need  to 
vote  intelligently  on  the  plan  of 
conversion.  See  Conversions  of  Insured 
Institutions  From  Mutual  Into  Stock 
Associations,  Resolution  No.  73-26,  38 
FR  1334. 1335  (Jan.  11. 1973).  Since  the 
conversion  will  extinguish  the  voting 
rights  of  members,  12  CFR  563b.3(c)(15) 
(1984),  such  consent  is  critical  to  the 
validity  of  the  plan.  The  member  proxy 
solicitation,  however,  adds  significantly 
to  the  cost  of  conversion  to  stock  form. 
There  is  not  only  the  cost  of  preparing, 
printing,  and  mailing  the  proxy 
statement,  but,  in  the  event  members  do 
not  respond  to  the  initial  solicitation, 
converting  institutions  must  incur  the 
additional  expense  of  supplemental 
mailings,  advertisements,  telephone 
solicitations  and  even  personal  visits  to 
members. 

The  Federal  Home  Loan  Bank  Board 
("Board"),  as  operating  head  of  the 
Corporation,  believes  that  the  member 
approval  process  can  be  streamlined 
and  yet  still  provide  the  necessary 
informed  consent  of  members.  The 
Board  proposes  to  allow  the  limited  use 
of  existing  proxies  to  approve  plans  of 
conversion  when  members  have 
previously  been  furnished  the  disclosure 
mandated  by  the  Form  PS.  As  a  rule, 
mutual  insured  institutions  obtain 
general  proxies  from  the  accountholders 
and  borrowers  who  are  the  voting 
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members  of  the  association  upon  the 
opening  of  their  savings  or  loan 
accounts.  See,  e.g.,  W.  Prather,  Savings 
Accounts  129-32  (6th  ed.  1981).  Although 
such  proxies  must  be  revocable  at  \^ill, 
12  CFR  569.2(a)  (1984),  the  Board's 
regulations  and  the  laws  of  many  states 
allow  these  proxies  to  run  indefinitely. 
The  directors  of  mutual  insured 
institutions  use  these  general  proxies  to 
obtain  member  consent  to  routine 
matters  of  business  such  as  elections  of 
directors. 

The  Board  believes  that  the  use  of 
running  general  proxies  or  other  existing 
proxies  in  conversion  votes  is  not 
inconsistent  with  its  objective  of  fully- 
informed  consent  if  voting  members  are 
furnished  the  disclosures  mandated  by 
the  Form  PS  and  are  specifically 
/informed  that  their  previously-executed 
proxies  may  be  used  if  they  do  not 
respond  to  the  solicitation.  Accordingly, 
the  Board  proposes  to  amend  §  563b.5(d) 
of  the  Conversion  Regulations  to  allow 
the  use  proxies  other  than  those 
specifically  solicited  for  the  meeting  to 
approve  a  conversion  if  all  voting 
members  as  of  the  voting  record  date 
have  been  provided  with  a  proxy 
statement  meeting  the  requirements  of 
the  Form  PS  and  with  a  proxy  meeting 
the  requirements  of  {  563b.5,  and 
^  containing  provision  for  an  affirmative 
or  negative  instruction  as  to  casting  of 
the  member's  vote.  Item  1  of  the  Form 
PS  itself  would  be  amended  to  require  a 
bold-face  legend  on  the  cover  of  the 
proxy  statement  indicating  that,  if  a 
proxy  is  not  returned  by  the  meeting 
date,  management  may  use  its  general 
or  other  existing  proxies  to  vote  on  the 
plan  of  conversion.  Item  4  regarding 
voting  rights  would  also  be  amended  to 
require  additional  disclosure  on  the  use 
of  other  proxies. 

Although  there  is  case  law  support  for 
the  use  of  general  proxies  to  approve 
extraordinary  corporate  transactions, 
the  Board  also  recognizes  that  the 
authority  conferred  by  a  given  general 
proxy  will  depend  on  its  wording. 
Moreover,  for  state-chartered 
associations,  state  law  may  impede  the 
use  of  general  proxies.  Accordingly,  the 
Board  expects  institutions  and  their 
counsel  to  consider  such  issues  in  the 
opinion  on  the  validity  of  the  special 
conversion  meeting  which  must  be 
submitted  pursuant  to  S  563b.8(c)(2). 

In  line  with  its  goal  of  procuring  the 
fully  informed  consent  of  members,  the 
Board  is  additionally  proposing 
clarifications  of  the  regulations  designed 
to  ensure  the  widest  possible 
participation  in  the  conversion  vote.  The 
Board  notes  that  in  recent  years  there 
has  been  a  significant  growth  in  the 


precentage  of  deposits  in  insured 
institutions  that  are  represented  by 
accounts  held  in  a  fiduciary  capacity, 
such  as  accounts  for  the  benefit  of 
Individual  Retirement  Account  (IRA) 
participants.  Questions  have  arisen 
regarding  the  extent  of  the  voting  rights 
of  the  beneficial  holders  of  such 
accounts.  In  the  Board's  view,  where  the 
names  of  beneficiaries  of  accounts  held 
in  a  fiduciary  capacity  with  a  federal 
association  appear  on  the  association's 
account  records,  those  beneficial 
account  holders  should  be  allowed  to 
cast  the  votes  represented  by  the 
account  in  connection  with  the  vote  on 
conversion.  Further,  the  Board  believes 
that  where  beneficiaries  have  voting 
rights,  as  in  the  case  of  federal 
associations  described  above,  or  as  may 
be  available  in  the  case  of  state- 
chartered  institutions,  such  beneficial 
account  holders  should  receive  copies  of 
the  proxy  soliciting  materials  used  in  the 
conversion.  Therefore,  the  Board 
proposes  to  amend  Conversion 
Regulation  S  563b.6(c]  to  state  this 
requirement.  In  the  Board's  view,  a  plan 
of  conversion  may  authorize  the 
fiduciary  of  accounts  beneficially  owned 
by  others  to  vote  or  grant  proxies  for 
such  accounts,  provided  the  grant  is 
consistent  with  applicable  law  and  the 
governing  instrument  and  the 
beneficiary  is  fully  informed  prior  to  the 
grant.  An  Amendment  to  Item  4  of  the 
Form  PS  is  proposed  to  reflect  this 
determination. 

Finally,  the  Board  proposes  to  update 
the  sectional  references  in 
S  563b.3(d](14),  authorizing  the  use  of 
summary  proxy  statements,  and  to 
relocate  this  provision  in  S  563b.6  with 
the  other  provisions  relating  to  the 
furnishing  of  proxy  statements. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  603 
(1982),  the  Board  is  providing  the 
following  initial  regulatory  flexibility 
analysis: 

1.  Reasons,  objectives,  and  legal 
bases  underlying  the  proposed  rules. 
These  elements  have  been  discussed 
elsewhere  in  the  supplementary 
information  regarding  the  proposal. 

2.  Small  entities  to  which  the 
proposed  rules  would  apply.  The  rule 
would  apply  to  all  insured  institutions. 

3.  Impact  of  the  proposed  rules  on 
small  institutions.  To  the  extent  that 
rules  would  affect  small  institutions,  this 
has  been  discussed  elsewhere  in  the 
proposal. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  federal  rules  which 
duplicate,  overlap,  or  conflict  with  the 
proposed  rules. 


5.  Description  of  reporting  and 
recordkeeping  requirements.  Discussed 
elsewhere. 

List  of  Subjects  in  12  CFR  Fart  563b 

Securities.  Savings  and  Loan 
Associations. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  563b  of 
Subchapter  D,  Chapter  V  of  Title  12  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563t>— CONVERSION  FROM 
MUTUAL  TO  STOCK  FORM 

SUBPART  A— STANDARD 
CONVERSIONS 

§563b.3    [Amemtod] 

1.  Amend  fi  563b.3  by  removing 
paragraph  (d)(14)  thereof. 

2.  Amend  S  563b.5  by  adding  a  new 
paragraph  (d)(4)  thereto,  as  follows: 

§563b.S    Solicitation  of  proxiM;  proxy 
statement 

*  •        *        *        « 

(d)  Requirements  as  to  proxy. 

.*•*•• 

(4)  Notwithstanding  the  foregoing,  the 
proxy  may  be  in  a  form  previously 
obtained  from  voting  members  and 
conferring  general  authority  to  vote  on 
any  and  all  matters  at  any  meeting  of 
the  members  or  other  authority  to  vote 
on  matters  to  be  presented  at  the  special 
meetings,  provided  that  such  voting 
member  has  been  furnished  a  proxy 
statement  conforming  with  paragraph  (c) 
of  this  section  and  the  voting  member 
does  not  grant  a  later-dated  proxy  to 
vote  at  the  meeting  called  to  consider 
the  plan  of  conversion  or  attend  such 
meeting  and  vote  in  person. 

•  •        •        •        * 

3.  Revise  paragraph  (c)  of  S  563b.6  as 
follows: 

S  563b.6    Vote  by  members. 
***** 

(c)(1)  Notice  to  members.  Notice  of 
the  meeting  to  consider  a  plan  of 
conversion  shall  be  given  by  means  of 
the  proxy  statement  authorized  for  use 
by  the  Corporation.  The  notice  shall  be 
given  not  more  than  45  nor  fewer  than 
20  days  prior  to  the  date  of  the  meeting 
to  each  association  member,  unless 
state  law  requires  a  different  notice 
period.  Such  notice  shall  also  be  sent  to 
each  beneficial  holder  of  an  account 
held  in  a  fiduciary  capacity  (i)  in  the 
case  of  a  Federal  association,  where  the 
name  of  the  beneficial  holder  is 
disclosed  on  the  institution's  records. 
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and  (ii)  in  the  case  of  a  stateKihartered 
association  where  the  beneficial  holder 
possesses  voting  rights. 

(2)  Summary  proxy  statement  The 
proxy  statement  required  by  paragraph 
(c)(])  of  this  section  may  be  in  summary 
form.  Provided: 

(i)  A  statement  is  made  in  bold-face 
type  on  the  notice  to  members  required 
under  paragraph  (c)(1)  that  a  more 
detailed  description  of  the  proposed 
transaction  may  be  obtained  by 
returning  an  attached  postage-paid 
postcard  or  other  written 
communication  requesting  a 
supplemental  information  statement 
which,  together  with  the  summary  proxy 
statement,  complies  with  the 
requirements  of  Form  PS. 

(ii)  The  last  date  on  which  the 
summary  proxy  statement  is  mailed  to 
members  will  be  deemed  the  date  on 
which  notice  Is  given  for  purposes  of 
paragraph  (c)(1).  Without  prior  approval 
by  the  Board,  the  special  meeting  of 
members  shall  not  be  held  fewer  than  20 
days  after  the  last  date  on  which  the 
supplemental  information  statement  is 
mailed  to  requesting  members; 

(iii)  The  supplemental  information 
statement  required  to  be  furnished  to 
members  pursuant  to  paragraph  (c)(2)(i) 
of  this  section  may  be  combined  with 
Form  OC  if  the  subscription  offering  is 
commenced  concurrently  with  or  during 
the  proxy  solicitation  period  pursuant  to 
i  S63b.3(d)(1)  of  this  Subpart. 

(A)  The  summary  proxy  statement 
shall  be  prepared  in  accordance  with 
the  following  requirements: 

[1]  All  of  the  requirements  of  Form  PS 
shall  be  met,  with  the  exception  of  the 
following: 

{/]  Item  8.  Management  Remuneration. 

{ii)  Item  7.  Business  of  the  Applicant 
Paragraphs  (c)  through  (m),  and  (o). 

[Hi)  Item  14.  Financial  Statements. 

[iv]  Item  15.  Consents  of  Experts  and 
Reports.  Paragraph  (b). 

[2]  The  disclosure  requirements  of 
Items  8(j),  9  and  13  of  Form  PS  may  be 
prepared  in  summary  form. 

[3)  The  disclosure  requirements  of 
Item  5  may  be  met  through  disclosure  of 
the  names,  ages,  and  present 
occupations  of  all  directors  and 
executive  ofTicera. 

[4)  The  plan  of  conversion  shall  not  be 
required  to  be  attached  to  the  summary 
proxy  statement  under  Hem  16. 

(5)  Include  the  statement  contained  in 
|863bJ(a)<rfthtsPart 


4  Amend  hem  2  of  the  Form  PS 


referenced  in  9  5O0.31(aKl)  by  adding 
the  following  sentence  at  the  end: 

FonnPS 

[Facing  Sheet) 

Federal  Home  Loan  Bank  Board,  Federal 
Savings  and  Loan  Insurance  Corporation, 
1700  C  Street.  N.W.,  Washington,  D.C. 
20552, 

Proxy  Statement         • 

*  •  •  «  •  -• 

FonnPS 

Information  Required  in  Conversion  Proxy 
Statement 

•  *         «         *         * 

Item  2 — Notice  of  Meeting. 

If  the  applicant  intends  to  use  previously 
obtained  proxies  at  the  meeting  in 
accordance  with  S  563b.5(d)(4).  the  notice  of 
the  meeting  shall  include  the  following  bold- 
face legend: 

The  association  may  use  your  previously- 
executed  proxies  to  vote  for  the  plan  of 
conversion  in  the  event  you  do  not  execute 
another  proxy  for  this  meeting,  attend  and 
vote  in  person,  or  otherwise  revoke  your 
previously-executed  proxies 


5.  Arifend  Item  4  of  the  Form  PS 
referenced  in  }  500.31(a)(1)  by  adding 
the  following  sentence  to  paragraph  (a): 
"Discuss  the  voting  rights  of 
beneficiaries  of  accounts  held  in  a 
fiduciary  capacity  such  as  IRA  and 
Keogh  accounts,  and  indicate  whether 
the  trustees  may  vote  or  grant  proxies 
fur  such  accounts.";  and  adding  a  new 
paragraph  (d),  as  follows: 
•        *        *        •        * 

Item  4 — Voting  Right*  and  Vote  Required 
for  Approval 


(d)  If  the  Applicant  intends  to  use 
previously-executed  proxies  to  vote  on  the 
plan  of  conversion  in  accordance  with 
f  563(d)(4).  discuss  how  such  proxies  were 
obtained,  the  circumstances  in  which  such 
proxies  may  be  used,  and  how  such  proxies 
will  be  voted. 


(Sees.  402,  403  and  407  of  the  National 
Housing  Act.  48  Stat.  1256, 1257  and  1200,  as 
amended,  12  U.S.C.  1725, 1726,  and  1730;  Sec. 
5  of  the  Home  Owners'  Loan  Act  of  1933, 48 
Stat.  132.  as  amended,  12  U.S.C.  1464;  sees. 
3(b),  12. 13, 14,  and  23  of  the  Securities 
Exchange  Act  of  1934.  48  Slat  882.  892.  894, 
895  and  901.  as  amended.  15  U.S.C  78c  1.  m, 
n,  and  w;  and  Reorg.  Plan  No.  3  of  1947, 12  FR 
4981,  3  CFR  1071  (1943-48  Comp.)) 

By  The  Federal  Home  Loan  Bank  Board. 
|oka  F.  Chixaoni. 
AMsitant  Secretory. 

jntDecSI  nwW>t<13-»1;MS— t 
MUJNa  COOK  S7S0-«1-« 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

SmaH  Business  Size  Standards; 
Dredging  Size  Standard 

AOENCY:  Small  Business  Administration. 
ACTtON:  Proposed  rule. 

summary:  SBA  is  proposing  to  amend 
its  size  standards  reguidtion  in  dredging 
from  the  present  S9.5  million  to  $13.5 
million.  A  special  study  has  resulted 
from  intense  public  interest  in  the 
dredging  industry  size  standard.  SBA 
has  obtained  additional  information 
from  a  questionnaire  mailed  to  virtually 
every  firm  in  the  dredging  industry.  As  a 
result  of  this  additional  information, 
SBA  has  been  able  to  construct  a  profile 
of  the  dredging  industry  and,  thus, 
propose  a  size  standard  which  better 
reflects  the  industry's  structure. 
DATE:  Written  comments  must  be 
su))mitted  on  or  before  January  18, 1985. 
AOORCSS:  Address  all  conunents  to: 
Andrew  A.  Canellas,  Director,  Size 
Standards  Staff,  Small  Business 
Administration,  1441  L  Street,  N.W.. 
Room  500.  Washington.  D.C  20416. 

FOM  FURTHER  INFORMATION  CONTACT: 
Robert  N.  Ray.  (202)  65a-«373. 
SUPPLEMENTARY  INFORMATION:  On 

February  9. 1984,  the  Small  Business 
Administration  published  a  Final  Rule  in 
the  Federal  Register  (49  FR  5023)  in 
which  its  size  standards  were 
comprehensively  revised.  One  industry 
in  which  the  size  standard  was 
maintained,  however,  was  dredging.  For 
this  latter  industry.  SBA  chose  to 
maintain  a  size  standard  of  $9.5  million 
until  it  could  solve  the  problem  of  a  lack 
of  data.  Toward  this  objective,  SBA 
organized  a  task  force  to  structure  a 
questionnaire  which  was  then  sent  to 
every  known  firm  in  the  dredging 
industry.  Approximately  20  percent  of 
the  industry  responded  to  that 
questionnaire  and  the  responses  along 
with  other  information,  provided  by  the 
Corps  of  Engineers,  have  proved  useful 
in  formulating  a  picture  of  the  industry 
which  can  be  used  to  set  a  size 
standard. 

Of  all  industries  affected  by  size 
standards,  dredging  is  one  of  the  most 
sensitive.  SBA.  for  example,  estimates 
that  it  has  received  written  responses 
from  28  percent  of  the  industry  in 
contrast  to  a  response  rate  for  all  other 
industries  of  0.1  percent.  Of  these 
commentors,  a  clear  maiority  would 
prefer  a  lower  siae  standard,  with  both 
very  large  and  very  small  firms 
preferring  a  low  size  standard,  while 
firms  in  the  mid-range  of  size  preferring 
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a  higher  size  standard.  SBA.  however, 
must  evaluate  the  quality  of  the 
argimient  in  setting  size  standards 
rather  than  simply  polling  respondents. 
Of  critiical  interest  is  information  on  the 
industry,  and  SBA  has  finally  been  able 
to  gather  the  necessary  information  to 
set  a  size  standard  based  on  industry 
structure.  Some  of  this  information  is 
summarized  below; 

•  Approximately  three-fourths  of  all 
dredging  activity  is  generated  by  the 
Federal  Government.  Thus,  if  firms  are 
unable  to  win  Federal  contracts,  there 
are  only  limited  private  alternatives  to 
fall  back  on. 

•  About  a  third  of  a  billion  dollars  is 
expended  by  the  Federal  Government 
each  year  in  dredging.  However,  over 
the  1980-83  period,  nominal  spending 
did  not  increase  while  infiation 
increased  21  percent.  Thus  the  real 
value  of  contract  dollars  declined  21 
percent  over  the  period,  indicating  that 


firms  specializing  in  Federal  dredging 
activity  are  competing  for  a  smaller  pie. 

•  Dredging  is  an  industry  dependent 
on  capital  investments.  These 
investments  require  a  continual  flow  of 
revenues  to  justify  and  cover  capital 
expenditures. 

•  Dredging  has  a  high  incidence  of 
set-asides  (20  percent  vs.  the  normal  8 
percent).  In  inland  areas  and  the 
Southeast,  set-aside  dollars  range 
between  50  and  60  percent  of  total 
dredging  expenditures. 

These  factors  in  tottd  lead  to  great 
pressures  on  firms  to  expand  their 
markets  in  any  way  possible.  One 
approach  is  to  convince  the  SBA  to 
revise  its  size  standard.  For  its  own  part 
however,  SBA  must  set  its  size 
standards  based  on  industry  structure 
and  for  dredging  it  has  identified  six 
factors  which  impact  on  the  setting  of  a 
size  standard.  These  are  summarized  as 
follows: 
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Of  the  six  variables  in  question,  four 
suggest  that  a  higher  size  standard  than 
the  present  $9.5  million  is  warranted. 
Average  firm  size,  cost  increases  since 
1975,  the  proportion  of  firms  defined  as 
small,  and  the  average  size  of  dredging 
contract  all  suggest  a  higher  size 
standard  than  $9.5  million.  The 
remaining  variables — firm  dominance 


within  regions  and  the  proportion  of 
contract  dollars  won  by  small  firms — 
were  indeterminate.  Thus  there  is  a 
strong,  although  not  absolutely  decisive, 
argument  in  favor  of  a  higher  size 
standard  than  $9.5  million. 

Given  that  most  of  the  facts  point  to  a 
higher  size  standard,  the  key  question  is 
how  high  a  size  standard  would  be  most 


appropriate  for  the  dredging  industry.  In 
particular,  the  two  variables  which  were 
indeterminate  would  seem  to  caution 
against  raising  the  size  standard  a  full 
81  percent  in  line  with  nonconstruction 
industries.  More  realistic  would  be  an 
increase  of  40  percent  to  $13.5  million, 
which  would  put  the  dredging  increase 
in  line  with  the  increase  for  the  general 
construction  industries.  It  would  be  less 
than  the  full  increase,  but  would  reflect 
the  findings  of  this  study  that  an 
increase  in  the  size  standard  is  merited 
based  on  industry  structure. 

Compliance  With  Executive  Order 
12291,  Regulatory  Flexibility  Act,  and 
Paperworic  Reduction  Act 

SBA  certifies  that  this  regulation  is  a 
nonmajor  rule  as  defined  by  Executive 
Order  12291.  Since  the  total  annual  set- 
aside  revenues  of  the  dredging  industry 
are  between  $65  and  $70  million,  this 
regulation  is  not  likely  to  have  an 
annual  economic  effect  exceeding  $100 
million.  Similarly,  this  regulation  is  not 
likely  to  result  in  a  major  increase  in 
costs  or  prices,  or  in  significant  adverse 
effects  on  the  United  States  economy. 

SBA  also  certifies  that  this  regulation 
contains  no  reporting  or  recordkeeping 
requirements  which  are  subject  to  the 
Paperwork  Reduction  Act. 

This  regulation  is  likely,  however,  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  in  compliance  with  the 
Regidatory  Flexibility  Act  SBA  offers 
this  initial  regulatory  flexibility  analysis. 

SBA  has  considered  regulatory  action 
in  this  instance  in  response  to  intense 
public  comment  on  the  size  standard  in 
this  particular  industry.  The  purpose  of 
this  proposed  rule  is  to  update  the  size 
standard  for  the  dredging  industry, 
which  has  not  been  revised  recenUy  to 
reflect  inflation  or  changes  in  industry 
structure.  This  proposed  change  is 
authorized  by  section  3(a)  of  the  Small 
Business  Act  (15  U.S.C.  632(a))  which 
mandates  that  SBA  define  small 
business  concerns  on  an  industry-by- 
industry  basis. 

The  dredging  industry  is  comprised  of 
approximately  250  companies  of  which 
194  participated  in  the  Federal 
procurement  process  in  Fiscal  Year  1983. 
Any  of  the  194  might  be  impacted  by  this 
proposed  increased  size  standard  if  they 
were  to  bid  on  a  dredging  requirement 
that  was  set  aside  for  small  business. 
Potentially,  all  194  companies  could  be 
affected  by  this  proposed  rule. 

In  deciding  that  a  size  standard  of 
$13.5  million  more  accurately  reflects 
the  current  dredging  industry,  SBA  also 
considered  raising  the  size  standard 
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above  $13.5  miibon,  lowering  it  below 
$0.5  iBiiUon,  or  maintaining  it  at  $9.5 
million.  Although  a  more  detailed 
analysis  of  the  factors  considered  is 
presented  above,  the  following 
summariies  SBA's  reasons  for  selecting 
the  $13.5  miliion  size  standard  for  the 
dredging  industry.  Raising  the  standard 
above  the  $13.5  million  level  was 
rejected  because  of  concern  about 
regional  concentration  patterns  which 
are  prevalent  within  the  industry  and 
because  the  industry  currently  has  a 
relatively  high  incidence  of  small 
business  set-asides. 

The  following  factors,  taken  together, 
are  the  basis  of  SBA's  rejection  of  the 
alternatives  which  would  maintain  the 
$9.5  million  size  standard,  or  would 
advocate  lowering  it  relatively  high 
average  rum  size,  high  contract  value, 
inflationary  trends  in  the  industry,  and 
the  generally  concentrated  nature  of  the 
industry  (i.e..  four  firms  are  responsible 
for  one-third  or  more  of  the  sales  of  the 
industry),  as  well  as  the  desire  to 
maintain  comparable  size  standards  in 
similarly  structured  industries. 

In  light  of  these  factors,  SBA  decided 
to  raise  the  dredging  size  standard  from 
$9.5  million  to  $13.5  million. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure,  Govenunent  procurement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Reporting  and  recordkeeping 
requirements.  Small  businesa. 

PART  121H;AMCN0E01 

Accordingly,  pursuant  to  15  U.S.C. 
634(b](6]  of  the  Small  Business  Act.  SBA 
proposes  to  amend  S  121.2(c)(2)  of  13 
CFR  Part  121  by  increasing  the  dredging 
size  standard  &om  $9.5  miliion  to  $13.5 
million,  as  follows: 

9121.2    [AmaiKfadl 

(c)  •  •  * 
(2)  •  •  • 


MAJon  Group  16— CoMsmucnoN  Other 
Than  Building  Construction— General 
Contractors 


1«ZS    Dradging  ■«>  Mtn*  dMn«  acMSM t13.SM 


Dated:  htovember  2S.  1I»4. 
laniM  C  Saadns, 

Administrotor. 

ira  Doc  M-nan  F1M 11-4-M:  S^«  Mil 


13  CFR  Part  121 

Small  Buslnees  Size  Standards; 
Dredging  SUa  Standard 

AOCNCV:  Small  Business  Administration. 
action:  Advance  notice  of  proposed 
rulemaking. 

summary:  SBA  has  elsewhere  published 
in  this  issue  of  the  Federal  Register  a 
proposed  rule  in  which  the  dredging  size 
standard  would  be  raised  from  $9.5 
million  to  $13.5  million.  However,  it 
would  also  like  to  solicit  public  opinion 
on  two  other  possible  approaches  to  the 
dredging  size  standard.  These 
approaches  are  designed  to  channel 
more  Federal  assistance  to  smaller 
dredging  firms  with  receipts  of  $5.0 
million  or  less.  The  first  approach  would 
raise  the  size  standard  to  $13.5  million, 
but  only  for  contracts  estimated  to  be 
greater  than  $500,000.  The  size  standard 
would  be  $5.0  million  for  contracts 
estimated  to  be  less  than  $500,000. 
These  figures  are  illustrative  only.  The 
second  approach  would  revise  the  SBA 
requirement  that  40  percent  of  the 
dredging  equipment  used  by  a  Turn 
winning  a  set-aside  contract  be  owned 
by  the  firm  winning  the  contract  or  by 
another  small  dredging  concern  to  a 
different  percentage  (while  increasing 
the  size  standard  to  the  $13.5  million 
level).  SBA  feels  that  exploring  these 
alternative  approaches  in  the  Federal 
Register  at  this  time  would  generate 
new  thinking  within  the  industry, 
possibly  leading  to  a  dredging  size 
standard  which  would  be  more 
acceptable  to  the  industry  as  a  whole. 
OATC  Written  comments  must  be 
submitted  on  or  before  January  18, 1985. 
AOOllESS:  Address  all  comments  to: 
Andrew  A.  Canellas,  Director,  Size 
Standard  Staff,  Small  Business 
Administration,  1441  L  Street,  N.W., 
Room  500.  Washington.  D.C.  20416. 
FOn  FUfrTHER  INFORMATION  CONTACT 
Robert  N.  Ray,  (202)  653-6373. 
SUPPLEMENTARY  INFORMATION: 
Simultaneously  with  this  advance  notice 
SBA  is  proposing  a  revision  in  the 
dredging  size  standard  from  $9.5  million 
to  $13.5  million.  This  revision  is 
proposed  based  on  the  structure  of  the 
industry.  However,  SBA  is  somewhat 
uncomfortable  with  a  decision  process 
in  which  one  figure,  that  of  gross 
receipts,  is  the  only  variable  used  to 
allocate  its  assistance  in  an  industry  as 
sharply  divided  as  the  dredging 
industry.  It  is  possible  that  various 
compromise  approaches  might  be  more 
acceptable  to  the  industry  than  a 
revision  focusing  solely  on  the  dollar 
figure  of  average  receipts  over  a  3  year 


period.  The  two  approaches  which  the 
SBA  is  offering  for  public  discussion  at 
this  time  are  reviewed  below  along  with 
their  possible  outcomes: 

Proposal 

1.  Raise  the  size  standard  to  $13.5 
million  for  contracts  estimated  to  be 
greater  than  $500,000.  but  lower  it  to  $5.0 
million  for  contracts  estimated  to  be  less 
than  $500,000.  Thus,  if  a  contract  were 
greater  than  $500,000,  it  could  be  either 
unrestricted  or  set-aside  for  any  firm 
with  $13.5  million  or  less  in  gross 
receipts.  If  a  contract  wen  $500,000  or 
less,  it  could  be  either  unrestricted  or 
set-aside  for  firms  with  $5.0  million  or 
less  in  gross  receipts.  These  figures  are 
illustrative  only.  SBA  would  welcome 
comments  from  firms  on  the 
appropriateness  of  these  figures  as  well 
as  the  overall  approach. 

Possible  Outcome 

More  contracts  and  contract  dollars 
would  be  set-aside,  since  there  would  be 
a  larger  pool  of  firms  to  draw  on  for 
those  contracts  in  excess  of  $500,000. 
For  contracts  estimated  to  be  less  than 
$500,000,  fewer  contracts  would  be  set- 
aside  since  the  pool  of  eligible  firms 
would  be  reduced.  In  general,  most  firms 
presently  defined  as  small  would  benefit 
by  the  greater  number  of  contracts  set- 
aside,  and  for  firms  in  the  $5.0  to  S9.5 
million  range,  the  opportunity  to  expand 
to  $13.5  million.  The  very  small  firms 
would  benefit  on  small  contracts  which 
were  set-aside  by  not  having  to  compete 
with  those  small  firms  with  more  than 
$5.0  million  in  receipts.  The  Army  Corps 
of  Engineers  could  expand  its  set-aside 
targets,  but  has  indicated  its  dislike  for 
the  complexity  of  the  system.  Protests 
might  increase  over  the  decision  as  to 
whether  a  contract  is  estimated  to 
exceed  $500,000  or  not. 

Proposal 

2.  Revise  the  SBA  requirement  that  40 
percent  of  the  dredging  equipment  be 
owned  by  the  firm  winning  the  set-aside 
contract  or  equipment  owned  by  another 
small  dredging  concern  to  a  higher  level, 
while  increasing  the  size  standard  to  the 
$13.5  million  level.  SBA  also  would 
welcome  discussion  over  moving  to  a 
lower  level  or  to  discontinuing  the 
regulation  entirely. 

Possible  Outcome 

A  higher  requirement  would  most 
heavily  impact  on  firms  in  the  $5.0  to 
$9.5  million  size  range.  These  appear  to 
be  the  firms  now  leasing  equipment  or 
subcontracting  with  large  firms  to 
perform  the  contract.  Raising  the  size 
standard  to  $13.5  million  would  increase 
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the  number  of  eligible  firms  and  the 
number  of  set-aside  contracts.  On  the 
other  hand,  restricting  further  the 
amount  of  subcontracting  or  leasing 
permitted  would  result  in  fewer  set- 
asides  than  if  the  40  percent  requirement 
were  still  in  place.  Thus,  while  more 
contracts  would  be  set-aside  with  a 
$13.5  million  size  standard,  a  higher 
proportional  requirement  for  firm 
controlled  dredging  equipment  would 
lessen  somewhat  the  number  of  set- 
asides  and  mostly  affect  the  firms 
presently  in  the  $5.0  to  $9.5  miUion  size 
range.  Over  time,  there  would  probably 
be  a  net  increase  in  leasing  from  firms  in 
the  $5.0  to  $13.5  million  range  to  firms 
with  $5.0  million  or  less  in  gross  receipts 
since  they  would  be  constrained  from 
leasing  with  large  firms. 

SBA  has  put  forward  this  notice  in  the 
form  of  an  advance  notice  of  proposed 
rulemaking  to  downplay  its  importance 
relative  to  our  proposed  rulemaking  in 
which  the  size  standard  would  be  raised 
to  $13.5  million.  An  advance  notice  is 
designed  to  solicit  information  only  and 
is  not  associated  with  imminent  action 
to  the  same  extent  as  a  proposed  rule. 
At  this  preliminary  point,  SBA  is 
interested  in  reaction  to  the  two 
proposals.  SBA  is  also  interested  in 
views  of  the  correctness  of  the  possible 
outcomes  and  welcomes  any  additional 
suggestions  on  this  issue. 

Dated:  November  26, 1964. 
fames  C  Sanders, 

Administrator. 

fFR  Doc  Si-SlSO!  Filed  12-4-84:  fr4S  •in| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
(Airspace  Docket  No.  S3-AWP-6] 

VOR  Federal  Airway  V-460,  CA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Withdrawal  of  notice  of 
proposed  rulemaking. 

summary:  This  action  withdraws 
Airspace  Docket  No.  83-AWP-6 
published  in  the  Federal  Register  on 
February  10, 1984  (49  FR  5136). 
proposing  an  alteration  of  VOR  Federal 
Airway  V-460  between  San  Diego.  CA, 
and  Julian,  CA.  The  proposed  alteration 
was  designed  to  complement  planned 
air  traffic  control  procedures  in  that 
area.  The  circumstances  prompting  the 
proposal  have  changed  and  the  FAA  has 
determined  that  the  proposal  is  no 
longer  appropriate. 


EFFECTIVE  DATE:  December  3. 1984. 
FOR  FURTHER  INFORMATION  CONTACT 

William  C.  Davis.  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  D.C.  20591; 
telephone:  (202)  426-8783. 

Withdrawal  of  the  Proposal 

Pursuant  to  the  authority  delegated  to 
me,  Airspace  Docket  No.  83-AWP-6 
published  in  the  Federal  Register  on 
February  10, 1984  (49  FR  5136).  is  hereby 
withdrawn. 

Issued  in  Washington.  D.C.  on  November 
26, 1984. 
fohn  W.  Baier. 

Acting  Manager,  Airspace-Rulea  and      j 
Aeronautical  Information  Division. 

|FR  Doc.  M-31sri  Fried  12-S-M.  S.'4S  ami  J  | 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

15  CFR  Part  941 
[Docket  Na  40564-4064] 

Fagateic  Bay  National  Marine 
Sanctuary  Regulations 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  regulations 
define  which  activities  are  allowed  «uid 
which  are  prohibited  within  the 
proposed  Fagatele  Bay  National  Marine 
Sanctuary:  the  procedures  by  which 
persons  may  obtain  permits  for 
conducting  activities  normally 
prohibited:  and  the  penalties  for 
committing  prohibited  acts  without  a 
permit.  The  purpose  of  designating  the 
Fagatele  Bay  National  Marine  Sanctuary 
is  to  protect  and  preserve  an  example  of 
a  pristine  tropical  marine  habitat  and 
coral  reef  terrace  ecosystem  of 
exceptional  biological  productivity:  to 
expand  pubhc  awareness  and 
understanding  of  tropical  marine 
environments:  to  expand  scientific 
knowledge  of  marine  ecosystems;  to 
improve  resource  management 
techniques;  and  to  regulate  uses  within 
the  Sanctuary  to  ensure  the  health  and 
well-being  of  the  ecosystem  and  its 
associated  flora  and  fauna. 
EFFECTIVE  DATE:  Comments  will  be 
accepted  until  February  4. 1984. 


ADDRESS:  Send  comments  to  Dr.  Nancy 
Foster.  Chief.  Sanctuary  Programs 
Division,  Office  of  Ocean  Resource 
Management.  National  Ocean  Service. 
NOAA.  3300  Whitehaven  Street  NW.. 
Washington,  DC.  20235. 

FOR  FURTHER  NIFORMATION  CONTACT: 

Kelvin  Char.  202/634-4236. 

SUPPIEMENTARY  INFORMATION:  Title  III 
of  the  Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972, 16  U.S.C.  1431- 
1434.  (the  Act)  authorizes  the  Secretary 
of  Commerce,  with  Presidential 
approval,  to  designate  ocean  waters  as 
far  seaward  as  the  outer  edge  of  the 
continental  shelf  as  marine  sanctuaries 
to  preserve  or  restore  distinctive 
conservation,  recreational,  ecological,  or 
aesthetic  values.  Section  302(0(2)  of  the 
Act  directs  the  Secretary  to  issue 
necessary  and  reasonable  regulations  to 
control  any  acti\ities  permitted  within  a 
designated  marine  sanctuary.  The 
responsibility  for  administering  the 
provisions  of  the  Act  and  its  authority 
has  been  delegated  to  the  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management  within  the 
National  Ocean  Service.  National 
Oceanic  and  Atmospheric 
Administration.  U.S.  Department  of 
Commerce  (the  Assistant 
Administrator). 

In  March  1982.  a  proposal  nominating 
Fagatele  Bay,  American  Samoa,  as  a 
candidate  for  marine  sanctuary 
designation,  was  submitted  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  U.S. 
Department  of  Commerce.  The 
recommendation  submitted  by  Governor 
Peter  T.  Coleman  cited,  among  other 
benefits  of  marine  sanctuary 
designation,  the  development  and 
implementation  of  a  comprehensive 
Management  Plan  that  would  serve  to: 
(1)  Protect  the  bay's  natural  resources 
and  pristine  character  (2)  create  and 
enhance  public  awareness  and 
understanding  of  the  need  to  protect 
marine  resources;  (3)  expand  scientific 
examination  of  marine  ecosystems 
associated  with  the  high  islands  found 
in  the  Pacific,  especially  coral  reefs  that 
have  been  infested  by  the  crown-of- 
thoms  starfish,  and  apply  scientific 
knowledge  to  the  development  of 
improved  resource  management 
techniques:  and  (4)  allow  uses  of  the 
sanctuary  that  are  compatible  with  the 
sanctuary  designation,  giving  highest 
priority  to  nondestructive  traditional 
and  public  recreational  uses. 

In  April  1982.  NOAA  placed  the 
nominated  area  on  the  List  of 
Recommended  Areas  (LRA)  and.  after 
preliminary  public  and  agency 
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consultation,  further  declared  the  area 
an  Active  Candidate.  After  preparation 
and  distribution  of  an  Issue  Paper  by 
NOAA's  Office  of  Coastal  Zone 
Management  in  May  1982,  a  pubhc 
workshop  was  held  in  American  Samoa 
to  solicit  additional  comments  on  the 
feasibility  of  further  considering  the  site 
as  a  national  marine  sanctuary. 

Based  on  the  workshop  results  and  in 
consultation  with  other  Federal  agencies 
and  the  American  Samoa  Government,  a 
decision  was  made  to  proceed  to  the 
next  step  toward  designation — 
development  of  a  draft  management 
plan  and  draft  environmental  impact 
statement  (DEIS)  for  the  proposed 
sanctuary.  The  draft  management  plan 
and  DEIS,  which  contained  an  analysis 
of  these  draft  regulations,  was 
distributed  on  October  27, 1983.  A  public 
hearing  was  held  in  American  Samoa  on 
January  18. 1984  to  receive  testimony  on 
the  DEIS.  Comments  on  the  draft 
management  plan/DEIS  were  accepted 
until  January  20, 1984. 

Comments  received  by  NOAA  on  the 
DEIS  were  reviewed  and,  where 
appropriate,  were  incorporated  into  the 
final  environmental  impact  statement 
and  management  plan  (FEIS/MP).  To 
meet  the  requirements  of  the  Act,  the 
proposed  designation  will  be  sent  to  the 
Congress  and  the  Governor  of  American 
Samoa  and  will  not  go  into  effect  until 
the  expiration  of  60  legislative  days.  The 
Governor  of  American  Samoa  will  have 
60  days  to  disapprove  the  designation  or 
any  of  its  terms.  Thereafter,  to  the 
extent  not  disapproved  by  an  act  of 
Congress  or  the  Governor  of  American 
Samoa,  the  Secretary  may  formally 
designate  the  area  as  a  national  marine 
sanctuary  and  Hnal  regulations  will  take 
effect. 

Other  Matters 

(A)  Classification  Under  Executive 
Order  12291 

Executive  Order  12291  (E.0. 12291) 
deAnes  a  "major  rule"  as  "any 
regulation  that  is  likely  to  result  in:  (1) 
An  annual  effect  on  the  economy  of 
SlOO.000.000  or  more;  (2)  a  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete  in 
domestic  or  export  markets."  The  major 
activities  supported  by  the  area  within 
the  proposed  sanctuary  consist  of  small- 
scale  recreational  and  subsistence 
activities. 


Most  of  the  activities  in  the  proposed 
sanctuary  are  not  affected  by  sanctuary 
regulations;  the  economic  impacts  on 
affected  activities  are  minor  and  the 
regulations  do  not  restrict  recreational 
activities.  Because  the  impact  of  the 
regulations  on  economic  interests  is 
minor  or  because  the  activities  are  not 
regulated  at  all,  the  Assistant 
Administrator  has  determined  that  this 
is  not  a  "major  rule"  under  E.0. 12291. 

(B)  Regulatory  Flexibility  Act  Analysis 

A  Regulatory  Flexibility  Analysis  is 
not  required  for  this  notice  of 
rulemaking.  These  regulations  set  forth 
which  activities  are  allowed  and  which 
are  prohibited  in  the  proposed  Fagatele 
Bay  National  Marine  Sanctuary;  the 
procedures  by  which  persons  may 
obtain  permits  for  activities  otherwise 
prohibited;  and  the  penalties  for 
committing  prohibited  acts  without  a 
permit.  These  rules  do  not  directly  affect 
"small  government  jurisdictions"  as 
defined  by  Pub.  L  96-354,  the 
Regulatory  Flexibility  Act,  and  the  rules 
will  have  no  effect  on  small  business. 
For  the  same  reasons,  the  General 
Counsel  has  certified  to  the  Small 
Business  Administration  that  the 
proposed  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  area  of  the  proposed 
sanctuary  under  the  Regulatory 
Flexibility  Act. 

(C)  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511) 

These  regulations  will  impose  no 
information  collection  requirements  of 
the  type  covered  by  Pub.  L  96-511  other 
than  those  already  approved  by  the 
Office  of  Management  and  Budget 
(approval  number  0648-0141).  Comments 
on  the  information  collection 
requirements  in  \  941.11  of  these 
proposed  regulations  shall  be  directed  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB.  Attention:  Desk  Officer, 
Department  of  Commerce,  NOAA. 

List  of  Subjects  in  15  CFR  Part  941 

Administrative  practice  and 
procedure.  Environmental  protection. 
Marine  resources.  Natural  resources. 

(Federal  Domestic  Assistance  Catalog 
Number  11.419,  Coastal  Zone  Management 
Program  Administration] 

Dated:  May  9. 1984. 
Paul  M.  Wolff, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

Accordingly.  15  CFR  Part  941  is 
proposed  to  be  added  as  follows: 


PART  941— FAGATELE  BAY 
NATIONAL  MARINE  SANCTUARY 
PROPOSED  REGULATIONS 

941.1  Authority. 

941.2  Purpose. 

941.3  Scope  of  regulations. 

941.4  Boundaries. 

941.5  Definitions. 

941.6  Management  and  enforcement. 

941.7  Allowed  activities. 

941.8  Activities  prohibited  or  controlled. 

941.9  Other  authorities. 

941.10  Penalties  for  commission  of 
prohibited  acts. 

941.11  Permit  procedures  and  criteria. 

941.12  Appeal  of  permit  action. 
Authority:  Title  HI  of  Pub.  L  92-532,  86 

Slat.  1061, 1062  (16  U.S.C  1431-1434). 

9  941.1    Authority. 

The  Sanctuary  has  been  designated 
by  the  Secretary  of  Commerce  pursuant 
to  the  authority  of  section  302(a)  of  the 
Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972  as  amended  (the 
Act).  The  following  regulations  are 
issued  pursuant  to  Title  III  of  the  Act. 

S  941.2    Purpose. 

The  purpose  of  designating  the 
Fagatele  Bay  National  Marine  Sanctuary 
is  to  protect  a  unique  deepwater  terrace 
formation  and  a  coral  reef  ecosystem 
representative  of  the  warm  water 
tropical  Pacific  Islands  in  its  natural 
state  and  to  regulate  uses  within  the 
Sanctuary  to  ensure  the  health  and 
integrity  of  the  ecosystem  and  its 
associated  flora  and  fauna. 

$941.3    Scope  of  regulations. 

The  provisions  of  this  Part  apply  only 
to  the  area  defined  by  rcguialion  as  the 
Fagatele  Bay  National  Marine  Sanctuary 
(the  Sanctuary).  Neither  these 
provisions  nor  any  permit  issued  under 
its  authority  shall  be  construed  to 
relieve  a  person  from  any  other 
requirements  imposed  by  statute  or 
regulation  of  the  Territory  of  American 
Samoa  or  of  the  United  Stales.  In 
addition,  no  statue  or  regulation  of  the 
Territory  of  American  Samoa  shall  be 
construed  to  relieve  a  person  from  the 
restrictions,  conditions,  and 
requirements  contained  in  this  Part. 

S  941.4    Boundaries. 

The  Sanctuary  is  a  163-acre  (.25  sq. 
mi.)  coastal  embayment  formed  by  a 
collapsed  volcanic  crater  on  the  island 
of  Tutila,  American  Samoa.  The  site  is 
divided  into  two  Subzones,  A  and  B,  and 
includes  Fagatele  Bay  in  its  entirety  up 
to  mean  high  high  water  (MHHW).  The 
seaward  boundaries  are  defined  by 
straight  lines  between  the  following 
points: 
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9941.5    Dennmons. 

(a)  "Administrator"  means  the 
Administrator  of  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA). 

(b)  "Assistant  Administrator"  means 
the  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  or  his  or  her  successor, 
or  designee. 

§941.8    Management  and  enforcement 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
has  primary  responsibility  for  the 
management  of  the  Sanctuary  pursuant 
to  the  Act.  The  American  Samoa 
Development  Planning  Office  (DPO)  will 
assist  fslOAA  in  the  administration  of 
the  Sanctuary,  and  act  as  the  lead 
agency,  in  conformance  with  the 
Designation  Document,  these 
regulations,  and  the  terms  and 
provisions  of  any  grant  or  cooperative 
agreement.  The  American  Samoa 
Department  of  Parks  and  Recreation 
(DPR)  shall  conduct  surveillance  within 
the  Sanctuary  and  shall  enforce  these 
regulations  pursuant  to  14  U.S.C.  89, 16 
U.S.C  1432(f)(4),  IB  US.C.  7421(b),  16 
U.S.C  3375(a),  or  other  appropriate  legal 
authority. 

§941.7    AHowed  actlvrae*. 

All  activities  except  those  specifically 
prohibited  by  Section  941.8  may  be 
carried  out  within  the  Sanctuary  subject 
to  all  prohitions,  restrictions,  and 
conditions  imposed  by  other  authorities. 

§941.8    ActMties  prohn>lted  or  controlled. 

(a)  Unless  permitted  by  the  Assistant 
Administrator  in  accordance  with 
Section  941.11,  or  as  may  be  necessary 
for  national  defense,  or  to  respond  to  an 
emergency  threatening  life,  property  or 
the  environment,  the  following  activities 
are  prohibited  or  controlled  in  Subzones 
A  and  B  of  the  Sanctuary.  All 
prohibitions  and  controls  will  be  applied 
consistently  with  international  law. 
Refer  to  9  941.10  for  penalties  for 
commission  of  prohibited  acts. 

(i)  Taking  and  Damaging  Natural 
Resources,  (i)  No  person  shall  gather, 
break,  cut,  or  similarly  damage  or 
destroy  any  invertebrate,  coral,  bottom 
formation,  or  marine  plant. 


(ii)  No  person  shall  gather,  cut, 
damage,  or  similarly  destroy  any  crown- 
of-thoms  starfish  (Acanthaster planci). 

(iii)  No  person  shall  possess  or  use 
poisons,  electrical  charges,  explosives, 
or  similar  environmentally  destructive 
methods. 

(iv)  No  person  shall  possess  or  use 
spearguns.  including  such  devices 
known  as  Hawaiian  slings,  pole  spears, 
arbalettes,  pneumatic  and  spring-loaded 
spearguns,  bows  and  arrows,  and  bang 
sticks. 

(v)  No  person  shall  possess  or  use 
seines,  trammel  nets,  or  any  fixed  net. 

(vi)  There  shall  be  a  rebuttable 
presumption  that  any  items  listed  in 
these  paragraphs  found  in  the 
possession  of  a  person  within  the 
Sanctuary  have  been  used,  collected,  or 
removed  from  within  the  Sanctuary. 

(2)  Operation  of  vessels,  (i)  No  vessel 
shall  approach  closer  than  200  feet  to  a 
vessel  displaying  a  dive  flag  except  at  a 
maximum  speed  of  thiee  knots. 

(ii)  All  vessels  from  which  diving 
operations  are  being  conducted  shall  fly 
in  a  conspicuous  manner  the 
international  code  flag  alpha  "A." 

(iii)  All  vessels  shall  be  operated  to 
avoid  striking  or  otherwise  causing 
damage  to  the  natural  features  of  the 
Sanctuary. 

(3)  Discharges.  No  person  shall  litter, 
deposit,  or  discharge  any  materials  or 
substances  of  any  kind  into  the  waters 
of  the  Sanctuary. 

(4)  Disturbance  of  the  Benthic 
Community.  Disturbance  of  the  benthic 
community  by  dredging,  filling, 
dynamiting,  and  bottom  trawling  shall 
be  prohibited. 

(5)  Removing  or  Damaging  Cultural 
Resources.  No  person  shall  remove, 
damage,  or  tamper  with  any  historical  or 
cultural  resource  within  the  boundaries 
of  the  Sanctuary. 

(6)  Taking  of  sea  turtles.  No  person 
shall  ensnare,  entrap,  or  fish  any  sea 

,  turtle  while  it  is  listed  as  a  threatened  or 
endangered  species  as  defined  by  the 
Endangered  Species  Act  of  1973. 

(7)  Use  of  dangerous  weapons.  Except 
for  law  enforcement  purposes,  no  person 
shall  use  or  discharge  explosives  or 
weapons  of  any  description  within  the 
Sanctuary  boundaries.  Distress  signaling 
devices,  necessary  and  proper  for  safe 
vessel  operation,  and  knives  generally 
used  by  fishermen  and  swimmers  are 


not  considered  weapons  for  purposes  of 
this  subsection. 

(8)  Other  prohibitions.  No  person  shall 
mark,  deface,  or  damage  in  any  way,  or 
displace  or  remove  or  tamper  with  any 
signs,  notices,  or  placards,  whether 
temporary  or  permanent,  or  with  any 
monuments,  stakes,  posts,  or  other 
boundary  markers  related  to  the 
Sanctuary. 

(b)  In  addition  to  those  activities 
prohibited  or  controlled  in  accordance 
with  9  941.8(a),  the  following  acti\ntie8 
are  prohibited  or  controlled  in  Subzone 
A: 

(1)  Taking  and  damaging  natural 
resources,  (i)  No  person  shall  possess  or 
use  fishing  poles,  handlines,  or  trawls. 

(ii)  Commercial  fishing  shall  be 
prohibited. 

(c)  The  prohibitions  in  this  section  are 
not  based  on  any  claim  of  territoriality 
and  will  be  applied  to  foreign  persons 
and  vessels  oiily  in  accordance  with 
recognized  principles  of  international 
law,  including  treaties,  conventions,  and 
other  international  agreements  to  which 
the  United  States  is  signatory. 

9941.9    Ottier  autttorities. 

No  license,  permit  or  other 
authorization  issued  pursuant  to  any 
other  authority  may  validly  authorize 
any  activity  prohibited  by  {  94U  unless 
such  activity  meets  the  criteria  stated  in 
9  941.11(a),  (c)  and  (d).  and  is 
specifically  authorized  by  the  Assistant 
Administrator. 

9  941.10    Penalties  for  commission  ol 
prohOitted  acts. 

Section  303  of  the  Act  authorizes  the 
assessment  of  a  civil  penalty  of  not 
more  than  S50,000  for  each  violation  of 
any  regulation  issued  pursuant  to  the 
Act,  and  further  authorizes  a  proceeding 
in  rem  against  any  vessel  used  in 
violation  of  any  such  regulation.  NOAA 
will  apply  to  a^  enforcement  matters 
under  the  Act  the  consolidated  civil 
procedure  regulations  set  forth  at  15 
CFR  904.110  through  904.243,  and  the 
seizure,  forfeiture,  and  disposal 
procedure  regiilations  set  forth  at  SO 
CFR  Part  2ia 

9941.11    Pennit  procedures  and  criteria. 

Under  special  circumstances  where  an 
activity  otherwise  prohibited  by  9  941.8 
of  these  regulations  is  required  for 
research  or  educational  purposes 
designed  to  enhance  understanding  of 
the  Sanctuary  enviroiunent  or  to 
improve  resource  management 
decisionmaking,  and  the  activity  is 
judged  not  to  cause  long-term  or 
irreparable  harm  to  the  resources,  a 
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pennit  may  be  granted  by  NOAA  in 
cooperation  with  DPO. 

(a)  Any  person  in  possession  of  a 
valid  permit  issued  by  the  Assistant 
Administrator  after  consultation  with 
the  Director  in  accordance  with  this 
Section  may  conduct  the  specified 
activity  in  the  Sanctuary  if  such  activity 
is:  (1)  Related  to  research  involving 
Sanctuary  resources;  (2)  to  further  the 
educational  value  of  the  Sanctuary;  or 

(3)  for  salvage  or  recovery  operations. 

(b)  Permit  applications  shall  be 
addressed  to  the  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management,  ATTN: 
Sanctuary  Programs  Division,  National 
Ocean  Service,  National  Oceanic  and 
Atmospheric  Administration.  3300 
Whitehaven  Street  N.W..  Washington, 
D.C  20235.  An  application  shall  include 
a  description  of  all  proposed  activities, 
the  equipment,  methods,  and  personnel 
involved,  and  a  timetable  for  completion 
of  the  proposed  activity.  Copies  of  all 
other  required  licenses  or  permits  shall 
be  attached.  This  information  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  (approval 
number  064&-C141). 

(c)  In  considering  whether  to  grant  a 
permit,  the  Assistant  Administrator 
shall  evaluate  such  matters  as:  (1)  The 
general  professional  and  fmancial 
responsibility  of  the  applicant;  (2)  the 
appropriateness  of  the  methods  being 
proposed  for  the  purpose(s)  of  the 
activity;  (3)  the  extent  to  which  the 
conduct  of  any  permitted  activity  may 
diminish  or  enhance  the  value  of  the 
Sanctuary  as  a  source  of  recreation, 
education,  or  scientific  information;  and 

(4)  the  end  value  of  the  activity. 

(d)  Permits  may  be  issued  by  the 
Assistant  Administrator  for  activities 
otherwise  prohibited  under  9  941.8.  In 
addition  to  meeting  the  criteria  in 

9  941.11(a)  and  (c),  the  applicant  must 
also  satisfactorily  demonstrate  to  the 
Assistant  Administrator  that:  (1)  The 
activity  shall  be  conducted  with 
adequate  safeguards  for  the 
environment;  and  (2)  the  environment 
shall  be  returned  to  the  condition  which 
existed  before  the  activity  occurred.  A 
permit  issued  according  to  these 
provisions  shall  be  appropriately 
conditioned  and  the  activity  monitored 
to  ensure  compliance. 

(e)  In  considering  an  application 
submitted  pursuant  to  this  Section,  the 
Assistant  Administrator  shall  seek  and 
consider  the  view  of  the  Sanctuary 
Manager  and  Director.  The  Assistant 
Administrator  may  also  seek  and 
consider  the  views  of  any  other  person 
or  entity,  within  or  outside  of  the 
Territorial  Government,  and  may  hold  a 


public  hearing,  as  he  or  she  deems 
appropriate. 

(f)  The  Assistant  Administrator  may, 
at  his  or  her  discretion,  grant  a  permit 
which  has  been  applied  for  pursuant  to 
this  Section,  in  whole  or  in  part,  and 
subject  the  permit  to  such  condition(s) 
as  the  Assistant  Administrator  deems 
necessary.  A  permit  granted  for  research 
related  to  the  Sanctuary  may  include, 
but  is  not  limited  to.  to  the  following 
conditions:  (1)  The  Assistant 
Administrator,  Director,  or  their 
designated  representatives  may  observe 
any  activity  permitted  by  this  Section; 
(2)  any  information  obtained  in  the 
research  site  shall  be  made  available  to 
the  public;  and  (3)  the  submission  of  one 
or  more  reports  of  the  status  of  progress 
of  such  activity  may  be  required. 

(g)  A  permit  granted  pursuant  to  this 
Section  is  non-transferrable. 

(h)  The  Assistant  Administrator  may 
amend,  suspend,  or  revoke  a  permit 
granted  pursuant  to  this  Section,  in 
whole  or  in  part,  temporarily  or 
indefinitely  if,  in  his/her  view,  the 
permittee  has  acted  in  violation  of  the 
terms  of  the  permit  or  regulations,  or  for 
other  good  cause  shown.  Any  such 
action  shall  be  communicated  in  writing 
to  the  applicant  or  permit  holder  and 
shall  set  forth  reason(s)  for  the  action 
taken.  The  permittee  in  relation  to 
whom  such  action  has  been  taken  may 
appeal  the  action  as  provided  for  in 
9  941.12. 

$941.12    Appeal  of  permtt  action. 

(a)  Except  for  permit  actions  which 
are  imposed  for  enforcement  reasons 
and  covered  by  the  procedures' at 
Subpart  D  of  15  CFR  Part  904,  an 
applicant  for  a  permit,  the  permittee,  or 
any  other  interested  person  (hereafter 
Appellant)  may  appeal  the  granting, 
denial,  conditioning  or  suspension  of 
any  permit  under  9  941.11  to  the 
Administrator  of  NOAA.  In  order  to  be 
considered  by  the  Administrator,  such 
appeal  must  be  in  writing,  must  state  the 
action(s)  appealed  and  the  reason8(s) 
therefor,  and  must  be  submitted  within 
30  days  of  the  action(s)  by  the  Assistant 
Administrator.  The  Appellant  may 
request  an  informal  hearing  on  the 
appeal. 

(b)  Upon  receipt  of  an  appeal 
authorized  by  this  Section,  the 
Administrator  may  request  the 
Appellant  to  submit  such  additional 
infomation  and  in  such  form  as  will 
allow  action  upon  the  appeal.  The 
Administrator  shall  decide  the  appeal 
using  the  criteria  set  out  in  9  941.11(a), 
(c)  and  (d)  and  any  information  relative 
to  the  application  on  file,  any 
information  provided  by  the  Appellant, 


and  such  other  consideration  as  is 
deemed  appropriate.  The  Administrator 
shall  notify  the  Appellant  of  the  flnal 
decision  and  the  reason(s)  therefor,  in 
writing  normally  within  30  days  of  the 
date  of  the  receipt  of  adequate 
information  required  to  make  the 
decision. 

(c)  If  a  hearing  is  requested,  or  if  the 
Administrator  determines  that  one  is 
appropriate,  the  Administrator  may 
grant  an  informal  hearing  before  a 
Hearing  Officer  appointed  for  that 
purpose.  The  Appellant  and  other 
interested  persons  may  appear 
personally  or  by  counsel  at  the  hearing 
and  submit  material  and  present 
arguments  as  determined  appropriate  by 
the  Hearing  Officer.  Within  30  days  of 
the  last  day  of  the  hearing,  the  Hearing 

.Officer  shall  recommend  a  decision  in 
writing  to  the  Administrator. 

(d)  The  Administrator  may  adopt  the 
Hearing  Officer's  recommended 
decision,  in  whole  or  in  part,  or  may 
reject  or  modify  it.  In  any  event,  the 
Administrator  shall  notify  the  interested 
persons  of  his  or  her  decision,  and  the 
reason(s)  therefor  in  writing  within  30 
days  of  receipt  of  the  recommended 
decision  of  the  Hearing  Officer.  The 
Administrator's  decision  shall  constitute 
final  action  for  the  Agency  for  the 
purposes  of  the  Administrative 
Procedure  Act. 

(e)  Any  time  limit  prescribed  in  this 
Section  may  be  extended  by  the 
Administrator  for  good  cause  for  a 
period  not  to  exceed  30  days,  either 
upon  his  or  her  own  motion  or  upon 
written  request  from  the  Appellant, 
pennit  applicant  or  Holder,  stating  the 
reason(s)  therefor. 

|FK  Doc.  84-31576  Filed  12-3-M:  «:4S  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  166 

(Docket  No.  a2P-0186) 

Margarine;  Proposal  To  Amend  the 
Standard  of  Identity 

Correction 

In  FR  Doc.  84-28518  beginning  on  page 
43560  in  the  issue  of  Tuesday,  October 
30, 1984,  make  the  following  correction: 

On  page  43561,  third  column,  second 
complete  paragraph  (beginning  with 
Therefore),  tenth  line,  "9  166.10"  should 
read  "9  166.110". 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcen>ent 

30  CFR  Part  920 

Maryland  Permanent  Regulatory 
Program;  Review  of  State  Program 
Amendment 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Reopening  and  extension  of 
public  comment  period. 

summary:  OSM  is  reopening  the  period 
for  review  and  comment  on  an 
amendment  submitted  by  the  State  of 
Maryland  to  its  permanent  regulatory 
program  which  was  approved  by  the 
Secretary  of  the  Interior  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  Specifically.  OSM 
is  reopening  the  comment  period  to 
allow  the  public  sufficient  time  to 
consider  and  comment  on  modifications 
submitted  by  Maryland  on  August  7, 
1984,  October  10, 1984,  and  November  9, 
1984,  to  its  initial  amendment  of  January 
13, 1984.  The  amendment  consists  of 
regulations  governing  surface  coal 
mining  and  reclamation  operations  on 
State  owned  land,  statutory 
amendments  concerning  license 
suspension  and  permit  conditions 
regarding  areas  designated  unsuitable 
for  mining  and  revisions  to  the  State's 
inspection  frequency  standards. 

DATE:  Written  comments  not  received 
on  or  before  4:00  p.m.  on  December  19, 
1984.  will  not  necessarily  be  considered. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to: 

O^ce  of  Surface  Mining  Reclamation 
and  Enforcement,  Charleston  Field 
Office,  Attention:  Mar\'land 
Administrative  Record,  603  Morris 
Street.  Charleston,  West  Virginia 
25301 

See  "SUPPLEMENTARY  INFORMATION" 

for  addresses  where  copies  of  the 
Maryland  program  amendment  and 
administrative  record  on  the  Maryland 
program  are  available.  Each  requestor 
may  receive,  free  of  charge,  one  single 
copy  of  the  proposed  program 
amendment  by  contacting  the  OSM 
Charleston  Field  Office  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  D.  Ellis,  Acting  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  603  Morris  Street, 
Charleston,  West  Virginia  25301, 
Telephone:  (304)  347-715a 


SUPPLEMCNTARV  MPORMATION:  Copies 

of  the  Maryland  program  amendment 
the  Maryland  program  and  the 
administrative  record  on  the  Maryland 
program  are  available  for  public  review 
and  copying  at  the  OSM  offices  and  the 
office  of  the  State  regulatory  authority 
listed  below,  Monday  through  Friday. 
9:00  a.m.  to  4:00  p.m.,  excluding 
holidays: 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Charleston  Field 

O^ice.  603  Morris  Street  Charleston. 

West  Virginia  25301,  Telephone:  (304) 

347-7158 
Office  of  Surface  Mining  Reclamation 

and  Enforcement  1100  "L"  Street 

NW.,  Room  5315.  Washington.  D.C. 

20240,  Telephone:  (304)  343-7896 
Maryland  Department  of  Natural 

Resources,  Bureau  of  Mines.  69  Hill 

Street  Frostburg.  Maryland  21532. 

Telephone:  (301)  689-4136 

In  addition,  copies  of  the  amendment 
are  available  for  inspection  and  copying 
during  regular  business  hours  at  the 
following  location: 
Office  of  Surface  Mining  Reclamation 

and  Enforcement  Morgantown  Area 

Office,  75  High  Street  Room  229, 

Morgantown,  West  Virginia  26505, 

Telephone:  (304)  291-4004 

The  Maryland  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  December  1. 1960  (45 
FR  79430-79451).  On  Febuary  18, 1982. 
following  submission  of  program 
amendments  to  satisfy  the  conditions  of 
approval,  the  Maryland  program  was 
fully  approved  by  the  Secretary  (47  FR 
7214-7217). 

On  January  13, 1984,  the  State  of 
Maryland  submitted  proposed  statutory 
and  regulatory  revisions  to  its  approved 
program  (Administrative  Record  No.  MD 
229).  The  submission  contained 
revisions  concerning  permitting 
requirements  and  performance 
standards  for  coal  exploration  activities 
and  inspection  and  enforcement 
procedures  involving  right  of  entry, 
public  participation,  notices  of  violation 
and  cease  and  desist  orders. 

On  February  16, 1984.  OSM  published 
a  notice  in  the  Federal  Register 
announcing  receipt  of  the  amendment  a 
public  comment  period  and  an 
opportunity  for  a  public  hearing  on  the 
amendment  (49  FH  5971-5973).  On 
March  1. 1984.  OSM  published  a  notice 
in  the  Federal  Register  which  corrected 
the  February  16, 1984,  notice  concerning 
the  hearing  date  and  the  date  by  which 
persons  interested  in  making  oral  or 
written  presentations  at  the  hearing 
must  contact  OSM  (49  FR  7605-7606). 
The  public  hearing  scheduled  for  March 
12, 1984.  was  not  held  because  no  one 


expressed  an  interest  in  participating  in 
the  hearing.  The  public  comment  period 
closed  on  March  19. 1984. 

Following  its  review  and  opportunity 
for  public  comment  on  April  5, 1964, 
OSM  notified  Maryland  of  certain 
deficiencies  contained  in  the  proposed 
amendment,  and  provided  the  State  an 
opportunity  to  submit  additional 
information  to  address  the  deficiencies 
(Administrative  Record  No.  MD  241).  On 
May  4, 1984,  Maryland  submitted 
additional  information  to  clarify  certain 
provisions  of  its  initial  amendment 
(Administrative  Record  No.  MD  250).  On 
May  9, 1984,  as  a  follow-up  to  its  May  4, 
1984,  letter,  Maryland  submitted  revised 
bond  release  procedures 
(Administrative  Record  No.  MD  249). 
Representatives  of  OSM  and  the  State 
met  on  May  31, 1984.  to  discuss  the 
additional  information  submitted  by  the 
State  (Administrative  Record  No.  MD 
252).  As  a  result  of  this  meeting. 
Maryland  withdrew  its  proposed 
amendment  of  May  9, 1984.  and 
submitted  additional  modifications  on 
June  8, 1984,  concerning  the  form, 
amount  and  release  procedures  for 
performance  bonds  (Administrative 
Record  No.  MD  251). 

On  July  5, 1984,  OSM  reopened  the 
comment  period  to  provide  the  public 
sufficient  time  to  consider  the  proposed 
revisions  submitted  by  the  State  of 
Maryland  on  June  8, 1984,  and  to  review 
the  minutes  of  the  meeting  held  on  May 
31, 1984,  between  OSM  and  the  State  (49 
FR  27582-27583)  (Administrative  Record 
No.  MD  266). 

On  August  7, 1984.  the  State  of 
Maryland  submitted  a  proposed 
amendment  to  its  permanent  program  at 
COMAR  08.13.09  to  regulate  surface  coal 
mining  and  reclamation  activities  on 
land  owned  by  the  State.  In  so  doing,  the 
State  proposes  to  repeal  similar 
provisions  at  COMAR  06.13.04.28  of  its 
interim  regulations  (Administrative 
Record  No.  MD  282).  On  October  10. 
1984.  Marlyland  submitted  additional 
modifications  to  its  permanent  program 
in  response  to  OSM's  letter  of  April  5. 
1984.  The  modifications  consist  of 
amendments  to  the  Maryland  Strip 
Mining  Law  at  9  7-504(c)  and  9  7- 
505.1(e)  concerning  license  suspension 
procedures  and  conditioning  of  permits 
to  protect  areas  under  study  or  which 
have  been  designated  unsuitable  for 
mining  (Administrative  Record  No.  MD 
283).  On  November  9, 1984.  Maryland 
also  submitted  proposed  amendment  to 
its  pemanent  program  regulations  at 
COMAR  08.13.09.40B  regarding  the 
inspection  frequency  of  surface  coal 
mining  reclamation  operations 
(Administrative  Record  No.  MD  284). 
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The  comment  period  being  announced 
today  is  to  provide  the  public  sufficient 
time  to  conmient  on  the  modifications 
submitted  by  the  State  of  Maryland  on 
August  7, 1984,  October  la  1984.  and 
November  9. 1984.  to  its  permanent 
regulatory  program.  If  approved,  the 
initial  amendment  and  the  modifications 
thereto  will  become  part  of  the 
Maryland  permanent  program  in 
accordance  with  the  provisions  of  30 
C3TI  732.17. 

Dated:  November  28, 1964. 
William  B.  Schmidt 

Assistant  Director,  Program  Operations  and 
Inspection. 

(FR  Doc  M-SISM  Filed  la-S-M  «:4S  ui] 

icooeoio-M^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  3E2886/P341:  PH-FRL  2697-61 

CMorpyrtfoe;  Proposed  Tolerance 

Correction 

In  FR  Dec.  84-27642,  beginning  on 
page  42753,  in  the  issue  of  Wednesday. 
October  24, 1984,  make  the  following 
correction:  On  the  page  42753  in  column 
two,  under  SUPPLEMENTARY 
MTORMATiON,  second  complete 
paragraph,  seventh  line.  "e.  5, 6-"  should 
read  "3.  5,  6-". 

MUMQCOOe  isos-evM 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WHdHfe  Service 

50  CFR  Part  80 

Proposed  Rule  Implementing 
Amendments  to  the  Federal  Aid  In 
Sport  Fish  Restoration  Act 

aqcncy:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule. 

summary:  The  proposed  rule  would 
implement  amendments  to  the  Federal 
Aid  in  Sport  Fish  Restoration  Act  that 
provide  Federal  funds  to  States  for  the 
restoration,  conservation,  management, 
and  enhancement  of  sport  fish,  and  the 
provision  for  public  use  and  benefits 
from  these  resources.  It  seeks  to  clarify 
legal  requirements  and  to  establish 
integrated  policies  necessary  for 
implementation  of  the  legislative 
amendments. 

DATES:  Comments  must  be  received  by 
January  3, 1985. 


ADDRESSES:  Any  comments  on  the 
proposed  requirements  should  be 
submitted  to  the  Chief,  Division  of 
Federal  Aid,  U.S.  Fish  and  Wildlife 
Service.  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  K.  Phenicie,  Chief,  Division  of 
Federal  Aid.  U.S.  Fish  and  Wildlife 
Service.  Washington,  D.C.  20240, 
telephone  703/235-1526. 
SUPPLEMENTARY  INFORMATION:  The 
Deficit  Reduction  Act  of  1984  (Pub.  L 
98-369)  amended  the  Federal  Aid  in 
Sport  Fish  Restoration  Act,  commonly 
known  as  the  Dingell-Johnson  or  D-J 
Act,  that  was  enacted  on  August  9, 1950, 
(64  Stat.  430: 16  U.S.C.  777-777k).  The 
new  law  will  require  regulatory  changes 
to  accomodate  several  provisions 
including:  (a)  The  States  must  allocate 
10  percent  of  their  D-J  apportionment 
for  motorboat  access  facilities;  (b]  the 
States  may  use  up  to  10  percent  of  their 
D-]  apportionment  for  an  aquatic 
resources  education  program;  (c)  the 
States  must  use  their  additional  D-J 
funds  to  expand  their  fishery 
management  programs;  (d)  the  District 
of  Columbia  will  be  allowed  to 
participate  in  the  grant  program;  (e) 
Coastal  States  must  equitably  allocate 
new  funds  between  fresh  and  saltwater 
activities:  (f)  the  States  will  be  permitted 
to  enter  multi-year  financial  agreements 
for  large-scale  activities. 

This  proposed  rule  serves  almost 
entirely  to  interpret,  clarify,  and 
consolidate  requirements  imposed  by 
Pub.  L  96-369.  Further,  it  has  been 
determined  that  this  proposed  rule  is  not 
a  major  rule  under  Executive  Order 
12291  and  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  This 
proposed  rule  does  not  contain  any  new 
recordkeeping  or  information  collection 
requirements  as  defined  by  Paperwork 
Reduction  Act  of  1980. 

The  Department  has  determined  that 
this  proposed  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  under  the 
National  Environment  Policy  Act  and, 
therefore,  the  preparation  of  an 
Environmental  Impact  Statement  is  not 
required. 

During  the  drafting  of  this  proposed 
rule,  the  FWS  met  with  representatives 
of  the  various  State  fish  and  game 
agencies  to  discuss  the  amendments  to 
the  Act.  Comments  were  received  during 
those  sessions.  A  record  of  those 
comments  will  be  made  a  part  of  the 
administrative  record  of  this  rulemaking 
and  will  be  available  for  public 
inspection.  Those  comments  will  be 
considered,  along  with  all  others 


received  during  the  comment  period,  in 
formulating  the  final  rule. 

The  principal  author  of  this  rule  is  Dr. 
Robert  ).  Sousa,  U.S.  Fish  and  Wildlife 
Service,  Division  of  Federal  Aid, 
Washington,  D.C.  20240,  telephone  703/ 
235-1526. 

List  of  Subjects  in  50  CFR  Fart  80 

Fish  grant  programs,  Natural 
resources.  Grant  administration,  and 
Wildlife. 

PART  80-(  AMENDED] 

Accordingly,  it  is  proposed  to  amend 
50  CFR  Part  80  as  follows: 

1.  The  authority  citation  for  Part  80  is 
revised  to  read  as  follows: 

Authority:  Federal  Aid  in  Sport  Fish 
Restoration  Act  (16  U.S.C.  777i),  as  amended 
and  Federal  Aid  in  Wildlife  Restoration  Act 
(16  U.S.C.  669i).  as  amended. 

2.  In  S  80.1,  paragraph  (b)  is  revised  to 
read  as  follows: 

S  60.1    Definition*. 

*  •  ft  *  • 

(b)  State.  Any  State  of  the  United 
States;  the  territorial  areas  of  Guam,  the 
Virgin  Islands,  and  American  Samoa; 
the  Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 


3.  In  9  80.2,  paragraph  (a)  is  revised  to 
read  as  follows: 

$80.2    EHglbiltty. 

•         •         *         •         * 

(a)  Federal  Aid  in  Sport  Fish 
Restoration — Each  of  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa. 


4.  In  S  00.5,  paragraph  (c)  is  added  to 
read  as  follows: 

§80.5    Eligible  undertakings. 

«  •  *  *  * 

(c)  Additional  funds  resulting  from 
expansion  of  the  D-)  Program  must  be 
added  to  existing  State  fishery  program 
funds  available  from  traditional  sources 
and  not  as  a  substitute  therefor. 

5.  Section  80.15  is  amended  by  adding 
paragraph  (e)  to  read  as  follows:     - 


980.15    Alk>wabl»  costs. 


of  the 


(e)  Not  more  than  10  percentum  o 
annual  amount  apportioned  to  each 
State  under  provisions  of  the  Federal 
Aid  in  Sport  Fish  Restoration  Act  may 
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be  obligated  on  projects  for  aquatic 
education. 

6.  A  new  9  60.23  is  added  to  read  as 
follows: 

§  80.23    Allocation  of  tunds  between 
marine  and  trvshwatw'flsrMry  protects. 

(a)  Each  coastal  State,  to  the  extent 
practicable,  shall  equitably  allocate 
those  funds  specified  by  the  Secretary, 
in  the  apportionment  of  Federal  Aid  in 
Sport  Fish  Restoration  funds,  between 
projects  having  recreational  benefits  for 
marine  fisheries  and  projects  having 
recreational  benefits  for  freshwater 
fisheries. 

(1)  Coastal  States  are:  Alabama, 
Alaska,  California,  Connecticut, 
Delaware,  Florida,  Georgia,  Hawaii, 
Louisiana,  Maine,  Maryland, 
Massachusetts.  Mississippi,  New 
Hampshire,  New  jersey,  New  York, 
North  Carolina,  Oregon,  Rhode  Island, 
South  Carolina,  Texas,  Virginia, 
Washington,  Puerto  Rico,  the  United 
States  Virgin  Islands,  Guam,  American 
Samoa,  and  the  Commonwealth  of  the 
Northern  Marianas. 

(2)  The  allocation  and  subsequent 
obligation  of  funds  between  projects 
that  benefit  marine  and  freshwater 
interests  will  be  in  the  same  proportion 
as  the  estimated  number  of  resident 
marine  anglers  and  resident  freshwater 
anglers,  respectively,  bears  to  the 
estimated  number  of  the  total  resident 
anglers  in  the  State.  The  numbers  of 
n^rine  and  freshwater  anglers  shall  be 
based  on  a  statistically  reliable  method 
for  determining  the  relative  distribution 
of  resident  anglers  in  the  State  between 
those  that  fish  in  saltwater  and  those 
that  fish  in  freshwater. 

(3)  To  the  extent  practicable  means 
that  the  amounts  allocated  of  each 
year's  apportionment  may  not 
necessarily  result  in  an  equitable 
allocation  for  each  year.  However,  the 
amounts  allocated  over  a  period,  not  to 
exceed  3  years,  must  result  in  an 
equitable  allocation  between  marine 
and  freshwater  fisheries  projects. 

(4)  Failure  to  provide  for  an  equitable 
allocation  may  result  in  the  State 
becoming  ineligible  to  participate  in  the 
use  of  those  funds  specified,  or  such 
other  sanction  as  the  Director  considers 
appropriate. 

7.  A  new  9  80.24  is  added  to  read  as 
follows: 

§80.24    Motorboat  scceas  facNitiee. 

The  State  shall  allocate  at  least  10 
percentum  of  the  funds  apportioned  to  it 
under  the  Federal  Aid  is  Sport  Fish 
Restoration  Act  for  access  facilities.  All 
facilities  constructed,  acquired, 
developed,  renovated,  or  maintained 


must  be  for  the  purpose  of  providing 
additional,  improved,  or  safer  access  of 
public  waters  for  boating  recreation  as 
part  of  the  State's  effort  for  the 
restoration,  management,  and  public  use 
of  sport  fish.  Though  a  broad  range  of 
access  facilities  and  associated 
amenities  can  quaUfy  for  funding  under 
the  10  percent  provision,  power  boats 
with  common  horsepower  ratings  must 
be  accomodated  and  in  addition,  the 
State  must  make  reasonable  efforts  to 
accommodate  boats  with  larger 
horsepower  ratings  if  they  would  not 
conflict  with  aquatic  resources 
management. 

8.  A  new  9  80.25  is  added  to  read  as 
follows: 

(80.25    Multi-year  financing  under  the 
Federal  Aid  m  Sport  Flah  Restoration 


(a)  States  may  finance  the  acquisition 
of  lands  or  interests  in  lands  and  the 
construction  of  structures  and  facilities 
utilizing  multi-year  funding  as 
authorized  by  the  Federal  Aid  in  Sport 
Fish  Restoration  Act  in  two  ways: 

(1)  States  may  finance  the  entire  cost 
of  the  acquistion  or  construction  from  a 
non-Federal  funding  source  and  claim 
federal  aid  reimbursement  in  succeeding 
apportionment  years  according  to  a 
scheduled  reimbursement  plan. 

(2)  States  may  negotiate  cm 
installment  purchase  or  contract 
whereby  periodic  and  specified  amounts 
are  paid  to  a  seller  or  contractor  and 
federal  aid  reimbursements  are  allowed 
for  each  payment  from  any 
apportionment  year  current  at  the  time 
of  payment. 

(b)  Multi-year  financing  is  subject  to 
the  following  conditions: 

(1 )  Projects  must  provide  for 
prospective  use  of  funds  and  be 
approved  by  the  Regional  Director  in 
advance  of  the  State's  obligation  or 
commitment  to  purchase  property  or 
contract  for  structures  or  facilities. 

(2)  States  must  agree  to  complete  the 
project  even  if  Federal  funds  are  not 
available.  In  the  event  the  project  is  not 
completed  those  Federal  funds 
expended  but  not  resulting  in  sport 
fishery  benefits  must  be  recovered. 

(3)  Project  proposals  must  include 'a 
complete  schedule  of  payment  to 
complete  the  project. 

(4)  No  costs  for  interest  or  financing 
shall  be  claimed  for  reimbursement. 

Dated:  October  29. 1984. 
|.  Craig  Potter. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parka. 

|FR  Doc.  B4-n574  Fll«d  l»-9-««:  M6  am) 
■MXINGCOOC  4310-S»-ai 


DEPARTMENT  OF  COMMERCE 

NatkHMl  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Ch.  11 

[Docket  No.  40670-4070] 

U.S.  Startdarda  for  Grades  of  Crab 
Meat  and  Oysters 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  intent  to  develop 
standards. 

SUMMARY:  This  notice  announces  this 
agency's  decision  based  on  comments 
received  regarding  the  development  of 
U.S.  Standards  for  Grades  of  Crab  Meat 
and  Oysters.  It  is  a  foUowup  to  the 
notice  previously  published  on  June  19, 
1984,  49  FR  25017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rita  A.  Creitz,  National  Standards 
Coordinator,  National  Seafood 
Inspection  Program.  Office  of  Utilization 
Research,  National  Marine  Fisheries 
Service,  Washington,  D.C  20235.  Phone 
(202)  634-7458. 
SUPPtXMENTARY  INFORMATION:  This 

agency,  in  response  to  two  petitions 
received  from  the  National  Blue  Crab 
Industry  Association  and  The  Shellfish 
Institute  of  North  America,  published  on 
June  19, 1984,  a  Federal  Register  notice 
(49  FR  25017)  inviting  written  comments 
until  August  3, 1984,  on  the  desirability 
and  scope  for  two  new  voluntary  U.S. 
Standards  for  Grades:  crab  meat  and 
oysters.  A  total  of  23  written  comments 
were  received.  Most  addressed  both 
proposed  standards.  Following  is  a 
summary  of  those  comments  as  they 
pertain  to  each  proposed  U.S.  Standards 
for  Grades. 

Oysters:  19  comments  were  received, 
all  in  support  of  the  development  of  the 
standard,  itom  10  processors.  6  trade 
associations,  2  State  Governments,  and 
one  industrial  food  organization.  One 
comment  stated  that  the  standard 
should  "not  apply  to  cooked  and 
processed  oysters." 

Crab  Meat:  11  comments  were 
received  from  7  processors,  3  industry 
trade  associations,  and  one  food  service 
organization.  Ten  comments  supported 
the  development  of  a  standard.  In 
response  to  the  question  whether  there 
was  interest  in  developing  a  standard 
which  would  include  species  in  addition 
to  blue  crab,  one  comment  stated 
standards  were  not  needed  for 
Dungeness,  Snow  [Chiorroecetes  bairdi, 
C.  opilio),  or  King  Crabs. 

Based  on  the  supportive  nature,  the 
quantity,  and  the  geographical 
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distribntion  of  the  commeat*.  ft  is  A* 
decision  of  NMFS  that  there  is  national 
interest  in.  and  that  revotirces  should  be 
committed  to,  the  development  of  the 
subject  U.S.  Standards  for  Grades.  The 
U.S.  Standards  for  Grades  of  Crab  Meat 
will  be  limited  to  blue  crab  meat  Since 
insufficient  infonnation  could  be 
gathered  from  the  comments  to  defme 
specifically  the  scope  of  each  standard, 
NMFS  will  obtain  (as  soon  as  possible] 
the  infonnation  necessary,  working  »vith 
industry  and  users  of  the  commodity,  to 
identify  the  scope  and  begin  the 
development  process.  Those  interested 
in  learning  the  progress  of  the  respective 
standards  are  invited  to  write  or  call  the 
identified  contact. 

Dated  November  2S.  1384. 

Cannaa  ).  BkHidia. 

Deputy  Assistant  Administfalor  fot  Fisheries 
Resource  Management 

in?  Pnr  M  ITMT  FIM  17  1  »l  HI  M^ 
BILUNGCOOC  3SI*-tl-« 


50  CFR  Part  652 
(Oookatfto.  4nsi-4t61I 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Flsfiertes 

AQEMCy:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  proposed  1985  fishing 
quotas  and  request  for  comments. 

tUMMAJrr.  NOAA  issues  a  notice  of 
proposed  quotas  for  the  surf  clam  and 
ocean  quahog  Hsheries  for  1985  and 
requests  public  comment  These  quotas 
have  been  selected  from  a  range  defined 
as  the  optimum  yield  for  each  fishery. 
The  intended  effect  of  this  action  is  to 
establish  allowable  harvests  of  surf 
clams  and  ocean  quahogs  from  the 
fishery  conservation  rone  in  198S. 
DATE:  Comments  will  be  accepted  until 
December  31, 1984. 

AOOftESS:  Comments  on  the  proposed 
1985  fishing  quotas  should  be  sent  to  the 
Management  Division,  Northeast 
Region.  National  Marine  Fisheries 
Service,  State  Fish  Pier.  Gloucester. 
Massachusetts  01930-3097.  A  copy  of 
the  report  used  to  propose  the  quotas  is 
available  for  public  inspection  at  this 
address;  copies  may  be  requested  in 
writing. 

FOR  rufrrHEn  mmuumoM  contact 

Salv^tore  A.  Testaverde.  Surf  Qam 


Mwiagcment  Coordinator,  617-281-3000, 
ext  273, 

tUPrLEMCNTARV  INFORMATIOIC  The 

Fishery  Management  Plan  for  Atlantic 
Surf  Clam  and  Ocean  Quahog  Fisheries 
(FVffl  directs  the  Secretary  of 
Commerce  (Secretary),  in  consultation 
with  the  Mid-Atlantic  Fishery 
Management  Council,  to  specify  quotas 
for  surf  clangs  and  ocean  quahogs  on  an 
annual  basis  from  within  ranges  which 
have  been  identified  as  optimum  yield 
for  each  fishery. 

To  implement  this  regulatory 
provision  for  establishing  quotas,  the 
Regional  Director  has  considered  the 
following  information:  Stock 
assessments,  catch  records,  and  other 
relevant  information  concerning 
exploitable  biomass  and  spawning 
biomass,  fishing  mortality  rates,  stock 
recruitment,  projected  effort  and 
catches,  and  areas  likely  to  be  reopened 
to  fishing. 

Proposed  quotas  based  on  that 
information  are  published  here  for 
public  review  and  comment;  a  copy  of 
the  report  on  the  methodology  used  in 
establishing  these  quotas  is  available  to 
the  public 

Aiialyses  of  stock  assessments,  catch 
records,  and  all  other  relevant 
information  indicate  increases  in 
productivity,  especially  surf  clara 
recruitment  of  strong  1976  and  1977  year 
classes  off  northern  New  Jersey  and 
Delmarva  Peninsula.  Overall,  adequate 
resources  currently  exist  in  the  Mid- 
Atlantic  Area.  The  total  landings  for  the 
Mid-Allanfic  Area,  as  of  October  28, 
1964,  was  approximately  2.225,000 
bushels.  The  total  ocean  quahog 
resource  has  been  established  at  27 
million  bushels,  and  the  additional 
400,000  bushels  remain  within  the  range 
of  the  optimum  yield. 

The  New  England  Area,  presently 
governed  by  emergency  regulations  (49 
FR  37598.  September  25. 1964).  will 
continue  its  200,000  bu&hel  quota  until 
December  27. 1984.  The  totaJ  landings 
for  the  New  England  Area,  excluding  the 
newly  discovered  Georges  Bank  beds,  is 
approximately  60.000  bushels.  The 
receot  discovery  of  surf  clams  on 
Georges  Bank  necessitated  the 
establishment  of  a  scientific  survey 
which  aided  scientists  in  determining 
the  size  and  concentration  of  the  surf 
clam  beds  on  Georges  Bank.  Exploratory 
fishing  landings  by  commercial  vessels 
totaDeid  approximately  400.000  bushels. 


Became  of  this  swvey.  tfie  Mid-Atlantic 
and  New  England  Fishery  Management 
Councils  (Councils)  are  considering 
partition  of  the  New  England  Area  into  a 
new  Nantucket  Area  (west  of  69'),  and  a 
new  George  Bank  Area  (east  of  89*)  with 
quotas  of  200.000  bushels  for  the 
Nantucket  Area  and  300.000  bushels  for 
the  Georges  Bank  Area.  A  partition  of 
the  New  England  areas  and 
accompanying  quotas  would  be 
implemented  by  amendment  to  the  FMP. 

In  the  meantime,  under  regulations 
which  win  be  in  effect  on  January  1, 
198S,  the  quota  will  be  100.000  bushels 
for  the  entire  New  England  Area. 

The  following  quotas  are  proposed  for 
the  Mid-Atlantic  and  New  England 
Areas  for  198S: 


MW-Atlwi«c  Surt  CIMI.... 
Nmr  Englwij  Surf  dam  . 
Ooa»i  Ouahog 


198S  Quota 


■MGOAOO 

lOOOOO 
4.400.000 


■  ^vnnoBialaV  45  mHon  poundi  ol  ■«<  dm 

Comments  on  these  proposed  quotas 
win  be  accepted  for  30  days.  Comments 
will  be  considered  by  the  Secretary, 
who  win  determine  appropriate  final 
annual  quotas  for  each  fishery  and 
publish  those  quotas  in  the  Federd 
Register. 

Other  Matters 

iTiis  action  is  taken  under  authority  of 
SO  CFR  652.21  and  is  taken  in 
compliance  with  Executive  Order  12291. 
The  action  is  covered  by  the 
certification  for  Amemdment  3  to  the 
Fishery  Management  Plan  for  Atlantic 
Surf  Clam  and  Ocean  Quahog  Fisheries, 
under  the  Regulatory  Flexibility  Act, 
that  the  authorizing  regulations  do  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjecto  in  50  CFR  Part  652 

Administrative  practice  and 
procedure.  Fish,  Fisheries, 
Recordkeeping  and  reporting 
requirements. 

(16  aS.C.  lan  et  seq.) 

Dated:  Noveint>er  29. 1984. 

Carmen  |.  Blondla. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  Natioool  Marine 

Fisheries  Service. 

\FR  Doc.  »4-31ft50  FIW  11-2»-a«;  4:57  poi) 
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organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting 

agency:  Advisory  Council  on  Historic 
Preservation. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given 
pursuant  to  800.6(b)(3)  of  the  Council's 
regulations,  "Protection  of  Historic  and 
Cultural  Properties"  (36  CFR  Part  800), 
that  on  December  12. 1984,  at  7:00  p.m.,  a 
public  information  meeting  will  be  held 
at  the  Pinal  Room  (No.  215)  of  the 
Memorial  Union  on  the  Arizona  State 
University  Campus,  Tempe,  Arizona. 
The  meeting  is  being  called  by  the 
Executive  Director  of  the  Council  in 
accordance  with  800.6(b)(3)  of  the 
Council's  regulations  for  the  purpose  of 
providing  an  opportunity  for 
representatives  of  national,  state,  and 
local  units  of  government, 
representatives  of  public  and  private 
organizations,  and  interested  citizens  to 
receive  information  and  express  their 
views  concerning  the  proposed  "Plan  6" 
as  a  feature  of  the  Central  Arizona 
Project,  an  undertaking  assisted  by  the 
Bureau  of  Reclamation.  Department  of 
the  Interior,  that  will  advesely  affect  the 
Roosevelt  Dam,  a  property  included  in 
the  National  Register  of  Historic  Places. 
Consideration  will  be  given  to  the 
undertaking,  its  effects  on  National 
Register  or  eligible  properties,  and 
alternate  courses  of  action  that  could 
avoid,  mitigate,  or  minimize  any  adverse 
effects  on  such  properties. 

The  Following  is  a  summary  of  the 
agenda  of  the  meeting: 

An  explanation  of  the  procedures  and 
purpose  of  the  meeting  by  a 
representative  of  the  Executive  Director 
of  the  Council. 

A  description  of  the  undertaking  and 
an  evaluation  of  its  effects  on  the 
Roosevelt  Dam  and  other  cultural 


properties  by  the  Bureau  of 
Reclamation. 

A  statement  by  the  Arizona  State 
Historic  Preservation  Officer. 

Statements  froms  local  officials, 
private  organizations,  and  the  public  on 
the  effects  of  the  undertaking  on  cultural 
properties. 

A  general  question  period. 

Representatives  of  the  Council,  the 
Bureau  of  Reclamation,  and  the  Arizona 
State  Historic  Preservation  Officer  will 
limit  their  statements  to  not  more  than 
15  minutes.  Other  speakers  should  limit 
their  statements  to  not  more  than  10 
minutes.  Written  statements  in 
furtherance  of  oral  remarks  will  be 
accepted  by  the  Council  at  the  time  of 
the  meeting  and  for  an  additional  10 
days.  Additional  information  regarding 
the  meeting  is  available  from  the 
Executive  Director,  Advisory  Council  on 
Historic  Preservation.  730  Simms  Street, 
Room  450,  Golden,  Colorado  80401; 
telephone  (303)  236-2662. 

Dated:  November  2a,  1984. 
John  M.  Fowler, 

Acting  Executive  Director.  ! 

(FR  Doc  S«-n«14  FUad  12-9-M:  MS  ami 
MLLMO  CODC  4310-10-H 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

Natural  Resource  Management  Guide; 
Meeting 

agency:  Farmers  Home  Administration. 

USDA. 

ACTION:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  Ofiice 
located  in  Topeka,  Kansas,  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 
DATES:  Meeting  on  December  7, 1984, 
10:00  p.m.  to  12:00  noon. 

Comments  must  be  received  no  later 
than  January  6, 1985. 
ADDRESSES:  Meeting  location  at  Room 
201,  Federal  Building,  444  SE.  Quincy 
Street,  Topeka,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  Comments  and  Further 
Information  Will  Be  Addressed  To:  State 
Director,  FmHA,  444  SE  Quincy  Street, 
Topeka.  Kansas  66683  (913-295-2879). 


All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

supplementary  information:  FmHA's 
Kansas  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in  Kansas. 
The  purpose  of  the  meeting  is  to  discuss 
the  Guide  as  well  as  to  consider 
comments  and  questions  from  interested 
parties.  Copies  of  the  Guide  can  be 
obtained  by  writing  or  telephoning  the 
above  contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated  November  28, 1984. 
David  |.  Howe. 
Director,  Program  Support  Staff. 

(FR  Doc  M-S183«  Filed  12-S-M:  S:4S  an| 
MUJNO  COOC  9410-07-M 


Natural  Resource  Management  Guide; 
Meeting 

agency:  Farmers  Home  Administration. 

USDA. 

action:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  Albuquerque,  New  Mexico,  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 
DATES:  Meeting  on  December  23, 1984, 
1:00  p.m  to  3:00  p.m. 

Comments  must  be  received  no  later 
than  January  22, 1985. 
ADDRESS:  Meeting  location  at  Room  112, 
Federal  Building,  421  Gold  Avenue,  SW.. 
Albuquerque.  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  Comments  and  Further 
Information  Will  Be  Addressed  to:  State 
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Director.  FmHA.  Room  M14.  Federal 

Building.  517  Gold  Avenue,  SW.. 
Albuquerque.  New  Mexico  87102  |50&- 
766-2462). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPUEMENTMIV  MRMMATION:  Pm(iA'8 

New  Mexico  State  Office  has  prepared  a 
draft  Nalivai  Resource  Managenent 
Guide.  The  Guide  is  a  brief  document 
describing  the  mafor  environmental 
standards  and  review  rei^uirements  that 
have  been  promulgated  at  the  Federal 
and  State  )«>vels  dnd  that  affect  the 
financing  of  FmHA  activities  in  New 
Mexico.  The  purpose  uf  the  arieeling  is  to 
discuss  the  Guide  as  w»>ll  as  to  consider 
comments  and  questions  Irom  interested 
parties.  Copies  of  the  Guide  cdn  be 
obtained  by  writing  or  telephoning  the 
above  contract. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remurks 
during  the  meeting  should  contact 
F^HA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
mee'^ing  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Datedi'MovemberSa  1984. 
David  |.  How*. 

Director.  Program  Support  Staff. 

|FR  Doc  M-31KU  PiM  12-3-S4.  8:45  am\ 
■HOJNGCOOC  34M-07-II 


Human  Nutrition  Information  Service 

OMary  Guidelines  Advisory 
Committee;  Meeting 

In  accordance  with  section  10(a)12)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  araiouncemeat  is  made 
of  the  following  committee  meeting: 

Name:  Dietary  Guidelines  Advisory 
Committee. 

Dale:  December  19. 1984. 

Place;  Administration  Building.  Room 
107-A,  U.S.  Department  of  Agriculture, 
Independence  Avenue,  SW., 
Washington.  D.C.  2025a 

Time:  December  19i  1984,  9  a.m.  to  5 
pjn. 

Purpose:  To  review  comments 
received  on  "Nutrition  and  Your  Health: 
Dietary  GuidePines  for  Americans." 
Home  and  Garden  Bulletin  Number  232, 
and  finalized  any  recommendations  the 
Comminee  deems  appropriate. 

Agenda:  The  agenda  «ri!l  hidude  the 


following  items:  Review  of  draft 
recommendations  for  the  7  Dietary 
Guidelines,  review  of  comments 
received  on  the  Dietary  Guidelines  since 
the  May  22, 1984  meeting,  discussion  of 
the  Committee's  report  and  any  other 
items  related  to  the  Committee's  plans. 

The  meeting  is  open  to  the  pubiic 
There  is  a  limited  amount  of  space 
available  for  public  attendance.  Written 
statements  should  be  submitted  to 
Isabel  D  Wolf,  Administrator.  Human 
Nutrition  Information  Service.  U.S. 
Department  of  Agriculture,  6505  Belcrest 
Road,  Room  360,  Hyattsville,  MaryUind 
20782.  prior  to  the  Committee's  final 
meeting  on  December  19, 1984. 

Done  at  Washington,  D.C.  this  29  lUiy  of 
November,  19&4. 

n>1t  Doc  84-31589  Filed  12-3-M:  S:4S  am) 
BIUJNG  COOE  3410-KE-ll 


Forest  Service 

Tonto  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Tonto  National  Forest  Grazing 
Advisory  Board  will  meet  January  2X 
1985.  at  1:00  p.m.  to  the  Tonto  National 
Forest  Supervisor's  Office,  2324  E. 
McDowell  Rd.,  Phoenix,  Arizona.  This 
meeting  was  originally  cchcduleo  tor 
Novembe-  2o,  1964,  however,  cancelled 
and  rescheduled  as  indicated  at  the 
request  of  the  Advisory  Board 
Chairman.  The  purpose  of  this  meeting 
is  ;o  cover  the  following  agenda  items: 

1.  Review  the  proposed  allotment 
management  plan  and  other 
management  alternatives  under 
consideration,  for  the  Chrysotile 
Allotment. 

2.  Review  proposed  expenditure  of 
Range  Betterment  Funds  for  the 
Chrysotile  Allotment: 

3.  Receive  advice  and 
recommendations  from  the  Board 
relative  to  the  proposed  plan  of 
management  for  the  Chrysotile 
Allotment.  The  meeting  will  be  open  to 
the  publia  Persons  who  wish  to  attend 
should  notify  James  L  Kimball,  Forest 
Supervisor,  Tonto  National  Forest.  2324 
E.  McDowell  Rd.,  Phoenix,  Arizona 
85006.  telephone:  (602)  261-3205.  Written 
statements  may  be  filed  with  the  Board, 
before  or  after  the  meeting. 

Dated:  November  21. 1984. 
lanMS  L.  Kim  lull. 

Forest  Supentsor. 

IFK  DOT.  M-tnNi  Pit^  M-S-M;  k4»  MR) 
WLUMQ  COOK  *4ia-1V4« 


Soil  Conservation  Servloe  t 

Loving  Field  Ball  Park  Complex  Critical 
Area  Treatment;  RC&D  Measure, 
Pulaski  County.  VA;  Finding  of  No 
Significant  Impact 

AGCNCv:  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  a  finding  of  no 

significant  impact. 

SUMNIARV:  Pursuant  to  section  102(2)(C] 
of  (he  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFTl 
Part  650):  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Loving  Field  Ball  Park  Complex  Critical 
Area  Treatment  RC&D  Measure,  Pulaski 
County,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Manly  S.  Wilder,  Slate 
Conservationist  Soil  Conservation 
Service.  400  North  Eighth  Street. 
Richmond.  Virginia  2324a  telephone 
804-771-2455. 

SUPPLEMENTARY  INFORMATION:  I'he 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
locaL  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings.  Mr.  Manly  S.  Wilder.  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  measure  concerns  a  plan  for 
grading,  shaping  and  seeding  eroding 
areas  in  Pulaski  County.  Virginia.  The 
planned  work  will  include  the 
establishment  of  four  (4)  acres  of 
permanent  vegetative  cover,  installing  a 
diversion,  waterway,  and  heavy  use 
area  protection. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Manly  S.  Wilder. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(CaUlog  of  Federal  Domctlic  AssistaMce 
Program  No.  lOJIOl.  RcMurce  Gomef««i4on 
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and  Development  Program.  OfTioe  of 

Manaj^ement  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  ansisted 
programs  and  projects  is  applicable) 

Dated:  November  21, 1984. 
lames  B.  Michael, 
Acting  State  Conservationist. 

|FR  Doc.  64-31681  Filed  12-3-84:  A:45  *m\ 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
IC-201-0011 

Leather  Wearing  Apparel  From 
Mexico;  Supplemental  Hnal  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  supplemental  final 
results  of  administrative  review  of 
countervailing  duty  order. 

summary:  On  March  31, 1983.  the 
Department  of  Commerce  pubhshed  in 
the  Federal  Register  the  final  results  of 
its  administrative  review  of  the 
countervailing  duty  order  on  leather 
wearing  apparel  from  Mexico.  In 
compliance  with  a  remand  from  the 
Court  of  International  Trade  we  have 
reviewed  certain  documents  submitted 
by  Confecciones  Generales,  S.A.,  and 
have  determined  the  amount  of  net 
bounty  or  grant  to  be  zero  for  that  firm 
during  the  review  period. 
EFFECTIVE  DATE:  December  4, 1984. 
FOR  FURTHER  INFORMATION  CONTACr. 
Stephen  Nyschot  or  Joseph  Black,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  21, 1983.  the  U.S.  Ci)urt 
of  International  Trade  issued  a  decision 
in  Hide-Away  Creations  Ltd  v.  United 
States  and  Confecciones  Generales,  S.A. 
v.  United  States  (Slip  Op.  83-135)  that 
the  Department  of  Commerce  ("the 
Department")  had  not  sufficiently 
satisfied  the  statutory  requirement  of 
publication  of  notice  in  the  Federal 
Register  prior  to  commencment  of  the 
administrative  review  under  section  751 
of  the  Tariff  Act  of  1930  ("the  Tariff 
Act")  of  the  countervailing  duty  order  on 
leather  wearing  apparel  from  Mexico  (46 
FR  21357.  April  10, 1981).  The  court 
remanded  the  case  to  the  Department, 
with  instructions  that  within  30  days  the 


Department  review  zero  deposit  rate 
certifications  pertaining  to  Confecciones 

Generales,  S.A.,  and  any  related 
matters,  and  publish  in  the  Federal 
Register  supplemental  final  results  of  its 
administrative  review  (48  FR  13474, 
March  31, 1983). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
currently  classifiable  under  items 
791.7620,  791.7640  and  791.7660  of  the 
TariH'  Schedules  bf  the  United  States 
Annotated.  These  products  include 
leather  coats  and  jackets  for  men,  boys, 
women,  girls  and  infants,  and  other 
leather  apparel  products  including 
leather  vests,  pants  and  shorts.  Also 
included  are  outer  leather  shells  and 
parts  and  pieces  of  leather  wearing 
apparel.  The  review  covers  the  period 
January  14, 1981,  the  date  liquidation 
was  suspended  in  the  preliminary 
affirmative  determination  (46  FR  21357), 
through  December  31, 1981,  and  three 
programs:  CEDI,  the  countcrvailable 
program  cited  in  the  final  determination, 
as  well  as  FOMEX  and  CEPROFl,  two 
programs  found  countervailable  in  the 
final  determination  on  ceramic  tile  from  ■ 
Mexico  (47  FR  20013,  May  la  1982). 

Analysis  of  Certirications 

The  Mexico  government's 
certification,  dated  April  2a  1983,  stated 
that  Confecciones  had  received  no    - 
benefits  under  the  CEDI,  FOMEX  or 
CEPROFl  programs.  An  attached 
certification  from  Confecciones,  dated 
February  4, 1983,  stated  that 
Confecciones  had  never  received  any 
benefits  under  the  CEDI.  FOMEX  or 
CEPROFl  programs  and  will  not  apply 
for  or  receive  benefits  under  these 
programs  in  the  future. 

The  Department  finds  that  the 
certifications  are  in  acceptable  form  and 
there  is  no  evidence  on  record 
contradicting  the  information  in  the 
certifications. 

Supplementary  Final  Results  of  the 
Review 

Based  on  our  analysis  of  the 
certifications,  we  determine  that  the 
total  bounty  or  grant  for  the  period  was 
zero  for  the  firm  of  Confecciones. 
Accordingly,  the  Department  will 
instruct  the  Customs  Service  to  assess 
no  countervailing  duties  on  shipments  of 
this  merchandise  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  14, 
1981,  and  exported  on  or  before 
December  31, 1981. 

This  supplementary  final  results  of 
administrative  review  pertains  only  to 
Confecciones  and  will  not  affect  any  ^ 


other  firms  covered  in  the  final  results 
published  on  March  31, 1963. 

The  supplementary  administrative 
review  and  notice  are  in  accordance 
with  the  court  order  and  section  516A(e) 
of  the  Tariff  Act  (19  U.S.C.  1516a(e)). 

Dated:  November  13, 1964. 

Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

IFK  Doc  M-Siew  Ftlrd  13-3-M.  A  4S  mm\ 
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IC-225-4011 

Termination  of  Countervailkig  Duty 
Investigation;  Certain  Textiles  and 
Textile  Products  From  Panama 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

action:  Notice. 

SUMMARY:  On  October  3. 1984,  the 
American  Textile  Manufactures 
Institute,  the  Amalgamated  Clothing  and 
Textile  Woricers  Union,  and  the 
International  Ladies'  Garment  Workers 
Union  withdrew  their  countervailing 
duty  petition,  filed  on  July  23, 1984,  on 
certain  textiles  and  textile  products  from 
Panama.  Their  letter  of  withdrawal 
appears  as  an  Appendix  A  to  this  notice. 
Based  on  the  withdrawal,  we  are 
terminating  the  countervailing  duty 
investigation. 

EFFECTIVE  DATE:  December  4, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Jack  Davies  or  Stuart  Keitz,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14  th  Street 
and  Constihition  Avenue,  NW., 
Washingon,  D.C.  20230:  telephone:  (202) 
377-1784  or  377-1769. 

SUPPLEMENTARY  INFORMATION:  . 
Case  History 

On  July  23, 1984,  we  received  a 
petition  from  counsel  for  the  American 
Textile  Manufacturers  Institute,  the 
Amalgamated  Clothing  and  Textile 
Workers  Union,  and  the  International 
Ladies'  Garment  Workers  Union  filed  on 
behalf  of  the  U.S.  industry  producing 
textiles  and  textile  products.  In 
accordance  with  the  filing  requirements 
of  S  355.26  of  our  regulations  (19  CFR 
355.26),  the  petition  alleged  thai 
producers,  manufacturers,  or  exporters 
in  Panama  of  certain  textile  and  textile 
products  receive,  directly  or  indirectly, 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"). 
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After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  a 
countervailing  duty  investigation.  We 
initiated  the  investigation  on  August  10. 
1984  (49  FR  32895). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  textiles  and  textile 
products.  The  merchandise  is  currently 
classifled  under  the  item  numbers  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  as  listed  in 
Appendix  B  to  this  notice. 

Withdrawal  of  Petition 

On  October  3, 1984,  petitioners 
notified  us  that  they  were  withdrawing 
their  petition,  and  requested  that  the 
investigation  be  terminated.  Under 
section  704(a)  of  the  Act  (19  U.S.C. 
1671c(a)).  upon  withdrawal  of  a  petition, 
the  administering  authority  may 
terminate  an  investigation  after  giving 
notice  to  all  parties  to  the  investigation. 
We  have  notified  all  parties  to  the 
investigation  of  petitioners'  withdrawal 
and  our  intention  to  terminate.  Pursuant 
to  §  355.30(a)  of  our  regulations  (19  CFR 
355.30(a)),  we  have  determined  that 
termination  of  this  case  is  in  the  public 
interest. 

For  these  reasons,  we  are  terminating 
our  investigation  of  certain  textiles  and 
textile  products  from  Panama. 
November  27. 1964. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
October  3. 1984. 

Wilmer.  Cutler  »  Pickering.  1666  K  Street. 
NW..  Washington.  DC.  20006 

[Case  No.  C  225-401) 

Total  Number  of  Pages:  1.  This  document 
does  not  contain  privileged,  confidential,  or 
business  proprietary  information,  or 
information  subject  to  administrative 
protective  order. 

Secretary  of  Commerce. 
Attention:  Import  Administration.  Central 
Records  Unit.  Room  B-099.  Department 
of  Commerce.  Pennsylvania  Avenue  at 
14th  St..  NV\,'..  Washington.  DC.  20230 
Re:  Countervailing  Duty  Investigation: 
Certain  Textiles  and  Textile  Products 
from  Panama 
Dear  Mr.  Secretary:  On  behalf  of  the 
petitioners  in  this  case,  we  hereby  withdraw 
the  countervailing  duty  petition  involving 
textiles  and  textile  products  from  the 
Republic  of  Panama.  We  withdraw  this 
petition  without  prejudice. 

Sincerely, 
)ohn  D.  Greenwald. 

Appendix  B 

The  products  covered  by  this 
investigation  are  certain  textiles  and 
textile  products.  The  merchandise  is 


currently  classified  under  the  item 
numbers  of  the  Tariff  Schedules  of  the 


United  States  Annotated  (TSUSA)  listed 
below. 


Yams 


310.1170 


Fabric 


338.5009 


Special  Construction  Fabrics 


355.4530 


Textile  Furnishings 
365.7825    366.7925    366.7930 


Apparel' 


370.3600 

370.8820 

373.2200 

374.1000 

374.1500 

374.3530 

374.3550 

374.4000 

374.6020 

374.6040 

376.2430 

376.2830 

376.2886 

3780576 

379.0240 

379.0250 

379.0260 

379.0620 

379.0640 

379.2340 

379.2630 

379.2640 

379.3130 

379.3140 

379.3180 

379.3190 

379.3336 

379.3530 

379.3540 

379.4020 

379.4050 

379.4060 

379.5520 

379.5530 

379.5550 

379.5555 

379.8992 

379.7620 

379.7630 

379.7640 

379.8311 

379.8360 

379.8735 

379.8911 

379.9035 

379.9510 

379.9540 

379.9555 

379.9575 

379.9585 

383.0305 

383.0805 

383.1802 

383.2205 

383.2305 

383.2325 

383.2720 

383.2731 

383.4709 

383.4730 

3834761 

383.5072 

383.5073 

383.5395 

383.6350 

383.6360 

383.6371 

383.6372 

383.7560 

383.7878 

383.8073 

383.8160 

383.8660 

383.9015 

383.9060 

383.9070 

,383.9295 

383.9245 

Miscellaneous 

* 

385.3000 

385.5000 

386.0430 

|FR  Doc  S4-01B33  Filed  12-S-a«:  8.-4S 
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aUlMQCOOE  SS10-OS-M 

Full  Council  Meeting,  President's 
Export  Council;  Partially  Closed 
Meeting 

A  meeting  of  the  President's  Export 
Council  (PEC)  will  be  held  December  17. 
1984, 10:30  a.m.-3:30  p.m.,  the  Dunbarton 
Room.  Four  Seasons  Hotel,  2800 
Pennsylvania  Avenue,  N.W... 
Washington.  D.C.  The  Council's  purpose 
is  to  advise  the  President  on  matters 
relating  to  United  States  export  trade. 

General  Session:  10:30  a.m.-12  noon. 
Opening  Remarks,  discussion  of 
outstanding  issues,  possible  topics 
include:  export  promotion,  countertrade, 
intellectual  property  rights,  state  export 
promotion  activities  and  recent  trade 
legislation;  discussion  of  the  Final 
Report  and  discussion  of  U.S.-Japan 
Trade. 

Executive  Session:  2:00  p.m.-3:30  p.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356,  dealing 
with  negotiations  with  the  European 
Community,  the  State  of  the  Union 
Address,  export  control  issues  and  other 
classified  issues. 

A  Notice  of  Determination  to  close    ^ 
meetings  or  portions  of  meetings  of  the 
Council  to  the  public  on  the  basis  of  5 
U.S.C.  552b  (c)(1)  has  been  approved  in 


accordance  with  the  Federal  Advisory 
Committee  Act.  A  copy  of  the  notice  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce.  (202) 
377-4217. 

For  further  information  or  copies  of 
the  minutes  contact  Amy  Dale  (202)  377- 
1125.  3213.  U.S.  Department  of 
Commerce.  Washington.  DC.  20230. 

Dated:  November  30, 1984. 
Henry  P.  Misisco, 

Acting  Director.  Office  of  Planning  and 
Coordination. 

|FK  Doc  84-31763  Filed  12-3-S4:  &4S  ami  '        ' 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting  ' 

agency:  Office  of  the  Secretary,  DOD. 
action:  Notice. 

summary:  Working  Group  D 
(Production)  of  the  DoD  Advisory  Croup 
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on  Electron  Devices  (AGED)  ennooncea 

a  closed  session  meeting. 

date:  The  meeting  will  be  held  at  IKX) 

p.m..  Thursday.  13  December  1964. 

address:  The  meeting  will  be  held  at 

Varian  Associates.  611  Hansen  Way. 

Palo  Alto,  California  94303. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Henion.  AGED  Secretariat.  201 
Varick  Street,  New  York.  10014. 
SUPPLEMENTARY  MFORMATKHC  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Research  and  Engineering,  the 
Director,  Defense  Advanced  Research 
Projects  Agency  and  the  Military 
Departments  with  technical  advice  on 
the  conduct  of  economical  and  effective 
research  and  development  programs  in 
the  area  of  electron  devices. 

The  Working  Croup  D  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  Working  Group  D  area 
includes  all  production  aspects  of 
critical  electronic  components  for  the 
defense  electronic  supply  base;  the 
transition  of  components  from  research 
and  development  into  production,  e.g., 
manufacturing  technology;  policy  and 
acquisition  steps  necessary  to  insure 
that  there  is  a  sufficient  domestic  supply 
base  for  critical  electronic  components; 
and  steps  necessary  to  insure  the 
continuing  availability  of  skilled  people 
to  support  the  critical  electronic 
component  supply  base.  The  review  will 
include  classified  program  details 
througliout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  II  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Deportment  of  Defense. 
November  27. 1984. 

jFR  Doc  M-3ie2S  F»led  U-»-SC  •.«&  ami 
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DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

AOENCV:  Office  of  die  Secretary.  DOD. 
action:  Notice. 


:  Working  Group  B  (Mainly 
Low  Power  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED)  announces  a  closed  session 
meeting. 


DATE:  The  meeting  will  be  held  at  8:30 
a jn..  Tuesday,  December  4, 1984. 

ADONSSS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  1215  Jefferson  Davis 
Highway,  Suite  1203,  Ariington,  Virginia 
22202.  f^ 

FOR  FURTHER  INFORMA'DON  CONTACfS' 

Michael  Shapiro.  AGED  Secretariat  201 
Varick  Street,  New  York.  10014. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Research  and  Engineering,  the 
Director.  Defense  Advanced  Research 
Projects  Agency  and  the  Military 
Departments  with  technical  advice  on 
the  conduct  of  economical  and  effective 
research  and  development  programs  in 
the  area  of  electron  devices 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  low  power  device  area 
includes  such  programs  as  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463.  as  amended.  (5 
U.S.C.  App.  II  10(d)  (1976)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1976).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
November  27, 1984. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Deportment  of  Defense. 

jFR  Doc  M-ai82B  F)t«d  12-»-«C  846  ami 
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Secretary  of  Defense  Media  Advisory 
Council;  Meeting 

The  Secretary  of  Defense  Media 
Advisory  Coi^cil  will  meet  in  a  closed 
session  on  Monday.  December  17, 1984 
in  the  Washington.  DC.  area.  The 
Council's  agenda  will  include 
discussions  on  the  Sidle  Panel 
recommendations  concerning  military- 
media  relations  and  press  coverage  of 
future  combat  operations.  The 
establishment  of  the  Council  was 
reported  in  the  Federal  Register  on 
Tuesday.  November  20. 1984. 

Any  additional  information 
concerning  the  meeting  may  be  obtained 
from:  Colonel  Robert ).  CMen.  Jr.. 
USAF.  Deputy  Assistant  Secretary  of 
Defense  (Public  Afhirs),  The  Pentagon. 
Washington,  D.C  20301.  phone:  202-695- 
3381. 


Dated:  November  27. 19M. 

Pallida  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

(FR  Doc  M-91iM  FiM  ia-»-M:  ft45  aa| 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday. 
December  12. 1084,  beginning  at  1:30 
p.m.  in  the  Benjamin  West  Room  of  the 
Holiday  inn  Center  City,  1800  Market 
Street.  Philadelphia,  Pennsylvania,  The 
hearing  will  be  a  part  of  the 
Commission's  regular  business  meeting 
which  is  open  to  the  public. 

An  informal  pre-meeting  conference 
among  the  Commissions  and  staff  will 
be  open  for  public  observation  at  about 
IIKK)  a.m.  at  the  same  location. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Application  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10,3,  Article  11  and/or  Section  3  J  of  the 
Compact 

1.  Horsham  Township  Authority  D- 
79-30  CP RENEWAL  Renewal  of  an 
approved  ground  water  withdrawal  from 
Well  No.  26  which  supphes  water  to  the 
applicant's  distribution  system  in 
Horsham  Township,  Montgomery 
County,  Pennsylvania.  Commission 
approval  was  limited  to  five  years  and 
will  expire  unless  renewed.  'The 
proposed  30-day  withdrawal  from  Well 
No.  26  remains  at  14.7  million  gallons 
(mg).  The  well  is  located  in  the 
Southeastern  Pecmsylvania  Ground 
Water  Protected  Area. 

2.  New  Jersey  Water  Company — 
Haddon  District  D-81-11  CP.  An 
amended  application  for  a  ground  water 
withdrawal  project  to  supply  the 
applicant's  Camden  distribution  system. 
New  Well  Nos,  53,  54  and  55  replace 
Well  Nos.  46  through  49  which  are  no 
longer  in  use.  Each  of  the  three  new 
wells  is  expected  to  yield  1.5  million 
gallons  per  day  (mgd).  However,  the 
total  withdrawal  from  existing  and  new 
wells  will  not  be  increased  above  the 
existing  New  fersey  Department  of 
Environmental  Protection  limit  of  193.75 
ing/30  days.  The  new  wells  are  located 
along  Cleveland  Avenue,  between 
Reeves  and  34th  Streets,  in  the  City  of 
Camden.  Camden  County,  New  Jersey. 
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3.  Borough  of  Dublin  (D-81-75  CP).  A 
well  water  supply  project  to  initially 
provide  water  service  to  a  new  housing 
development  in  the  Borough  of  Dublin, 
Bucks  County.  Pennsylvania.  Designated 
as  Well  Nos.  1  and  2.  the  combined 
facilities  will  supply  a  maximum  of 
27.000  gallons  per  day  (gpd).  The  project 
is  located  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

4.  Borough  ofQuakertown  (D-82-4 
CP).  A  well  water  suply  project  to 
augment  public  water  supplies  in  the 
Borough  of  Quakertown  and  portions  of 
Richland  Township.  Bucks  County, 
Pennsylvania.  Designated  as  Well  No. 
15,  the  new  facility  will  be  used  at  an 
average  rate  of  400.000  gpd.  The  project 
is  located  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

5.  Pennwalt  Corporation  D-84-6.  A 
new  industrial  waste  treatment  facility 
to  treat  wastes  from  manufacture  of  a 
new  product  line  at  the  appHcant's 
reactivated  Thorofare  plan  in  West 
Deptford  Township,  Gloucester  County, 
New  Jersey.  The  facility  will  be 
designed  for  neutralization  of 
hydrochloric  and  hydrofluoric  acids,  and 
removal  of  fluorides  and  suspended 
solids  from  an  average  waste  flow  of 
0.394  mgd.  Treated  effluent  will 
discharge  to  the  Delaware  River  at  River 
Mile  90.5. 

6.  Rollins  Environmental  Services, 
Inc.  D-84-38.  Addition  of  a  scrubber 
solids  treatment  system  at  the 
applicant's  Bridgeport  industrial  waste 
treatment  facility  in  Logan  Township, 
Gloucester  County,  New  Jersey.  The 
system  is  expected  to  remove  90  percent 
TSS  from  an  average  incinerator 
scrubber  waste  flow  of  1.1  mgd. 
Ultimate  discharge  is  to  Raccoon  Creek 
in  Logan  Township. 

7.  Hereford  Estates  Mobile  Home  Park 
D-64-39.  A  sewage  treatment  project  to 
serve  the  applicant's  mobile-home  park 
in  Hereford  Township,  Berks  County, 
Pennsylvania.  The  existing  0.020  mgd 
plant  will  be  expanded  to  provide 
secondary  treatment  for  an  average 
waste  flow  of  0.070  mgd.  Effluent 
concentration  for  BOD*  and  TSS  will 
average  30  milligrams  per  liter.  Treated 
effluent  will  continue  to  discharge  to  the 
Perkiomen  Creek  in  Hereford  Township. 

8.  American  Electric  &  Power  Ltd.  D- 
84-49.  A  floating  hydroelectric  power 
generator  in  the  Delaware  River 
upstream  of  the  City  of  Easton  and 
between  Forks  Township,  Northampton 
County,  Pennsylvania  and  Lopatcong 
Township,  Warren  County,  New  Jersey. 
Up  to  30  kilowatts  of  power  will  be 
produced  by  two  parallel  paddle  wheels 
mounted  on  a  39  foot  wide  by  28  foot 


long  pontoon  boat.  The  vessel  will  be 
anchored  to  the  river  bottom  using  boat 
anchors  but  will  be  free  to  rise  and  fall 
with  river  stage  except  during  low  flow 
conditions,  when  it  will  rest  on 
permanent  support  legs.  It  will  be 
connected  to  the  Pennsylvania  shore 
only  by  a  submarine  cable  connecting  to 
the  local  electric  transmission  lines  of 
Pennsylvania  Power  and  Light 
Company. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  singe  copies  upon  request. 
Please  contact  David  B.  Everett.  Persons 
wishing  to  testify  at  this  hearing  are 
requested-to  register  with  the  Secretary 
prior  to  the  hearing. 
Susan  M.  Weisman, 
Secretary. 
November  27, 1964. 

(Ht  Doc  S4-317Z7  Filed  l2-»-M:  B:4S  am| 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Notice  of  Proposed  Remedial  Order; 
Tampimex  Oil  International,  Ltd. 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  proposed  remedial 
order  to  Tampimex  Oil  International. 
Ltd. 

summary:  Pursuant  to  10  CFR  205.192(c], 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE]  hereby  gives  Notice  of  a 
Proposed  remedial  Order  which  was 
issued  to  Tampimex  Oil  International, 
Ltd..  11  Greenway  Plaza,  suite  1506, 
Houston,  Texas  77046.  This  Proposed 
Remedial  Order  alleges  violations  in  the 
pricing  of  motor  gasoline  of  10  CFR 
210.92  and  212.93  for  period  March  1974 
through  July  1979.  The  principal  amount 
of  the  alleged  violations  for  this  period 
is  $14,327,762.00. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from: 
U.S  Department  of  Energy,  Economic 
Regulatory  Administration,  ATTN: 
Sandra  K.  Webb.  Director,  One  Allen 
Center.  Suite  610.  500  Dallas  Street, 
Houston.  Texas  77002 
Within  fifteen  (15)  days  of  publication 
of  this  Notice  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington,  D.C.  20585,  in 
accordance  with  10  CFR  205.193. 


Issued  in  Houston,  Texas  on  the  30th  day 
of  October,  1984. 
Sandra  K.  Webb, 

Director.  Houston  Office  Economic 
Regulatory  Administration. 

|FR  Ooc.  84-3ia01  FiM  12-3-M;  8:4S  ami 
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Energy  Information  Administration 

Agency  Forms  Under  Review  by  tl>e 
Office  of  Management  and  Budget 

agency:  Energy  Information 
Administration,  DOE. 

action:  Notice  of  submission  of  request 
for  clearance  to  the  Office  of 
Management  and  Budget. 

summary:  The  Department  of  Energy 
(DOE)  has  submitted  the  following 
collections  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  listing  does  not  contain 
information  collection  requirements 
contained  in  regulations  which  are  to  be 
submitted  under  3504(h)  of  the 
Paperwork  Reduction  Act,  nor 
management  and  procurement 
assistance  requirements  collected  by 
DOE. 

Each  entry  contains  the  following 
information  and  is  listed  by  the  DOE 
sponsoring  office:  (1)  The  form  number 
(2)  Form  title;  (3)  Type  of  request,  e.g., 
new,  revision,  or  extension:  (4) 
Frequency  of  collection:  (5)  Response 
obligation,  i.e..  mandatory,  voluntary,  or 
required  to  obtain  or  retain  benefit;  (6) 
Type  of  respondent:  (7)  An  estimate  of 
the  number  of  respondents;  (8)  Annual 
respondent  burden,  i.e.,  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form:  and  (9)  A  brief  abstract 
describing  the  proposed  collection. 

date:  Last  Notice  published  Friday, 
November  2. 1984  {49  FR  44129). 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Gross.  Director,  Forms  Clearance 
and  Burden  Control  Division.  Energy 
Information  Administration,  M.S.  IH- 
023.  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  252-2308 
Vartkes  Broussalian,  Department  of 
Energy  Desk  Officer,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  Washington.  DC  20503. 
(202)395-7313. 
SUPPtfMENTARY  INFORMATION:  Copies 
of  proposed  colieclions  hrJ  supporting 
documents  may  be  obtained  from  Mr. 
Gross.  Comments  and  questions  about 
the  items  on  this  hst  should  be  directed 
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Issued  in  Washington,  D.C.  November  28, 
1984. 


to  the  OMB  reviewer  for  the  appropriate      comments  will  prevent  you  from 
agency  as  shown  above.  submitting  comments  promptly,  you 

If  you  anticipate  commenting  on  a  should  advise  the  OMB  reviewer  of  your      Yvonne  M.  Bishop, 

form,  but  find  that  time  to  prepare  these       intent  as  early  as  possible.  Director,  Statiaticol Standards,  Energy 

Information  Administration.  ?, 
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Federal  Energy  Regulatory 
Commission 

United  Gas  Pipe  Line  Co.;  Petition  To 
Amend 

[Doefcet  No.'CP84-379-0031 

November  29, 1984. 

Take  notice  that  on  November  21. 
1984,  United  Gas  Pipe  Line  Company 
(Petitioner),  P.O.  Box  1478,  Houston. 
Texas  77001.  filed  in  Docket  No.  CP84- 
379-003  a  petition  pursuant  to  Section  7 
of  the  Natural  Gas  Act  to  amend  the 
order  issued  May  31, 1984,  in  Docket  No. 
CP84-379-000,  as  amended  July  25. 1984. 
so  as  to  authorize  Petitioner  to  extend 
its  discount  rate  schedule  (DRS)  for  one 
year,  so  as  to  allow  for  monthly  charges 
in  the  DRS  rate  subject  to  a  ceiling  and  a 
floor,  so  as  to  change  the  date  on  which 
Rate  Schedule  PL-N  customers  must 
designate  discount  volumes,  so  as  to 
allow  a  waiver  of  the  incremental 
pricing  surcharge  for  certain  discount 
volumes,  and  to  clarify  what  volumes 
would  receive  the  discount  rate  where 
Petitioner  has  contracted  to  supply  a 
stipulated  percentage  of  specified 


requirements  of  customers  under  its 
Rate  Schedules  G  and  DG.  all  as  more 
fully  set  forth  in  the  petiton  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioner  states  that  on  May  31, 1984, 
the  Commission  approved  its 
application  in  Docket  No.  CP84-379  for  a 
hmited-term  certificate  of  public 
convenience  and  necessity  to  implement 
the  DRS.  and  on  July  25. 1984,  the 
Commission  approved  Petitioner's 
application  to  amend  that  schedule  by 
increasing  the  discount.  It  is  stated  that 
with  an  effective  date  of  June  1, 1984,  the 
DRS  expires  on  December  31. 1984. 

It  is  stated  that  in  summary  fashion, 
the  DRS  as  approved  by  the  Commission 
provides  all  of  Petitioner's  present 
jurisdictional  customers  a  discount  rate 
for  gas  purchased  from  Petitioner  above 
a  certain  volume  (the  threshold  volume). 
Petitioner  states  that  for  present 
customers  under  Rate  Schedules  DC  and 
G.  the  threshold  volume  equals  the 
volume  purchased  during  the 
corresponding  month  of  1983.  It  is  stated 
that  for  those  volumes  in  excess  of  the 
threshold  volume  and  for  certain  other 
volumes  that  each  customer  may 


designate  (discount  volumes),  the  rate  is 
$3.09  per  Mcf.  Petitioner  states  that  for 
customers  under  the  PL-N  rate  schedule, 
the  threshold  volume  equals  each 
customer's  current  minimum  bill  volume 
computed  in  accordance  with  the 
minimum  bill  provision  of  Rate  Schedule 
PL-N  in  effect  as  of  March  1. 1984.  It  is 
stated  that  although  the  minimimi 
volume  is  an  annual  volume,  pipeline 
customers  which  either  have  purchased, 
or  expect  to  purchase,  the  minimum  bill 
volume,  may  designate  as  purchases 
under  this  rate  schedule  each  month  a 
portion  of  the  gas  to  be  purchased  in 
that  month.  It  is  further  stated  that  only 
the  volumes  so  designated  would  be 
sold  under  this  rate  schedule,  and  there 
are  no  restrictions  on  the  use  to  which 
the  purchased  gas  may  be  put. 

Petitioner  states  that  the  DRS  has 
witnessed  success,  but  the  factors  that 
prompted  its  implementation  remain.  It 
is  stated,  for  example,  during  the  months 
of  June  through  September,  Petitioner 
sold  5,331,000  Mcf  of  discount  volumes. 
It  is  further  stated  that  Enlex.  Inc.  which 
is  Petitioner's  largest  city-gale  customer, 
increased  its  purchases  from  Petitioner 
over  the  same  months  in  1983  an 
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average  of  slightly  more  than  12  percent 
in  the  months  of  July  through  September. 
Petitioner  asserts  that  New  Orleans 
Public  Service,  Inc.,  another  large  city- 
gate  customer,  increased  its  purchases 
from  Petitioner  over  the  corresponding 
months  of  1983  by  133  percent  in  June,  6 
percent  in  July,  12  percent  in  August 
and  2  percent  in  September  (total 
discount  volumes  in  these  months  were 
824,000  Mcf).  It  is  stated  that  the  DRS 
has  resulted  in  lower  gas  costs  for  72 
percent  of  Petitioner's  city-gate 
customers:  77  out  of  107  distribution 
companies  served  by  Petitioner  have 
purchased  some  discount  volume. 

No  pipeline  has  yet  nominated 
discount  volumes,  but.  Petitioner  states, 
it  is  confident  that  its  pipeline,  and  its 
city-gate,  customers  would  avail 
themselves  of  the  DRS  when  the  heating 
season  occurs.  It  is  at  that  time. 
Petitioner  states,  it  anticipates  that  two 
of  its  four  pipeline  customers  would 
have  reached  their  mioimum  bill 
volumes  and  would  begin  to  utilize  the 
DRS. 

It  is  asserted  that  the  problems  that 
prompted  Petitoner  to  Rle  the  DRS 
continue  to  plague  its  system. 

Petitioner  states  that  it  projects  sales 
of  555.000,000  Mcf  of  gas  in  1984.  It  is 
further  stated  that  this  compares  with 
sales  of  586,000.000  Mcf  in  1983, 
865.000,000  Mcf  in  1982.  and  1,062  Bcf  in 
1981 — a  decline  of  nearly  48  percent  in 
three  years.  Petitioner  states  as  the 
volume  of  sales  decreases,  its  exposure 
under  take-or-pay  provisions  of 
producer  contracts  increases.  Petitioner 
asserts  that  its  estimate  of  potential 
take-or-pay  exposure  for  contract  years 
through  1984,  after  giving  effect  to 
settlements  with  a  number  of  suppliers, 
could  be  in  excess  of  $900  million  under 
certain  contract  interpretations 
advanced  by  suppUers. 

It  is  stated  that  the  loss  of  markets 
that  Petitioner  has  experienced  is  only 
partially  reflected  in  its  currently 
effective  rates  determined  by  a 
settlement  approved  by  the  Commission 
in  Docket  No.  RP82-57.  It  is  stated  that 
for  the  first  settlement  rate  period 
(October  1, 1982.  through  September  3a 
1983),  rates  were  calculated  on  an 
imputed  sales  volume  of  700,000.000  Mcf, 
whereas  actual  sales  were  640,000,000 
Mcf.  As  a  result.  Petitioner  states,  it 
failed  to  recover  approximately  $17 
million  of  the  stipulated  return  for  the 
period.  It  is  stated  that  the  same 
imputed  sales  level  underlies  rates  for 
the  second  rate  period  (an  open-ended 
period  that  commenced  October  1, 1963). 
Petitioner  states  that  its  actual  sales 
during  the  first  year  of  the  second  rate 
period  fell  far  short  of  the  imputed  sales 
level.  It  is  further  stated  that  the  cost 


and  revenue  study  required  under  the 
settlement  showed  that  during  the  first 
year  United  failed  to  recover  $53.4 
million  of  the  settlement  cost  of  service. 

Considering  the  interests  of  both 
Petitioner  and  its  customers.  Petitioner 
asserts,  the  DRS  should  be  continued 
during  1985.  Petitioner,  however,  is 
proposing  several  modifications  to  the 
DRS. 

While  the  current  discount  rate  of 
$3.09  has  permitted  substantial  sales  by 
Petitioner,  it  is  stated,  the  market  in 
which  Petitioner  must  compete  is 
extremely  fluid.  Petitioner  asserts  that 
uncertainties  about  the  impact  of  the 
January  1, 1985.  deregulation  in 
competitors'  pricing  makes  it  essential 
that  Petitioner  build  additional 
flexibility  into  the  DRS.  Petitioner 
proposes  to  change  the  DRS  to  permit 
Petitioner  to  modify  the  DRS  rate  each 
month  as  required  to  meet  changing 
market  conditions.  At  least  five  days 
before  the  beginning  of  each  month. 
Petitioner  would  notify  each  of  its 
jurisdictional  customers  what  the 
discount  rate  would  be  for  the  following 
month.  The  quoted  rate  would  neither 
exceed  $3.09  Mcf  per  nor  be  less  than 
the  sum  of  (i)  the  actual  weighted 
average  cost  of  gas  for  the  month  in 
which  the  gas  is  delivered  plus  the  GRI 
surcharge,  if  applicable.  It  is  stated  that 
to  date,  sales  under  the  DRS  have  been 
reflected  in  purchased  gas  adjustment 
computations  on  the  same  basis  as  other 
sales  to  customers.  Under  the  new 
procedures.  Petitioner  would  exclude 
from  the  total  gas  costs  used  to  compute 
Account  No.  191  an  amount  computed 
by  multiplying  the  actual  weighted 
average  cost  of  gas  for  the  month  by  the 
volume  of  DRS  sales,  thus  assuring  that 
such  sales  would  not  generate  amounts 
to  be  charged  or  returned  to  customers 
through  surcharges  in  future  periods.  For 
record  keeping  purposes,  changes  in  the 
.  rate  would  be  implemented  through  an 
abbreviated  Natural  Gas  Act  Section  7 
filing  which  would  set  out  the  applicable 
rate  for  the  coming  month.  Petitioner 
requests  waiver  of  the  notice 
requirements  and  other  regulations  to 
permit  the  rate  changes  filed  not  less 
than  five  days  before  the  end  of  a  month 
to  become  effective  as  of  the  first  day  of 
the  following  month  not  subject  to 
refund  as  long  as  the  stated  price  is 
within  the  permissible  range.  In 
addition.  Petitioner  states,  since  the 
filings  would  be  purely  ministerial. 
Petitioner  requests  waiver  of  the  normal 
filing  fee  for  Section  4  rate  changes. 
Petitioner  asserts  that  it  reserves  the 
right  to  change  both  the  maximum  and 
mimimum  rate  and  the  procedures  used 
to  determine  the  discount  rates  through 
a  filing  made  under  Section  4  of  the 


Natural  Gas  Act.  It  is  stated  that  this 
method  of  setting  the  rates  provides 
flexibility  for  Petitioner  in  adapting  to 
the  imperatives  of  the  market. 

Petitioner  also  proposes  to  change  the 
date  on  which  Rate  Schedule  PL-N 
customers  designate  discount  volumes. 
It  is  stated  that  under  the  proposed 
amendment,  these  customers  would 
designate  the  amount  of  DRS  gas  for  any 
month  before  the  first  working  day  of 
that  month.  Currently,  it  is  stated,  these 
customers  designate  DRS  gas  for  any 
month  within  seven  days  after  the  close 
of  the  month.  It  is  stated  that  the 
proposed  change  is  designed  to  assure 
that  the  pipeline's  nominations  of  DRS 
volumes  for  a  month  are  in  response  to 
the  quoted  price  for  that  month.  It  is 
stated  that  if  the  PL-N  customers  were 
not  required  to  make  their  designations 
until  after  the  end  of  the  month,  they 
could  wait  to  designate  volumes  until 
they  knew  both  the  prior  month  and 
current  month  prices  and  to  designate 
DRS  volumes  in  whichever  of  the  two 
months  had  a  lower  DRS  rate.  Petitioner 
states  that  it  is  not  proposing  to  change 
the  method  of  determining  DRS  volumes 
for  PL-N  customers  or  the  consequences 
which  result  if  a  pipeline  nominates  DRS 
volumes  but  does  not  purchase  its 
minimum  bill  volume  for  the  year. 

Petitioner  requests  that  it  be  granted 
an  exemption  from  the  incremental 
prcing  rules  under  Title  II  of  the  Natural 
Gas  Policy  Act  of  1978  with  regard  to  the 
sales  in  which  a  Rate  Schedule  G  or  DG 
customer  submits  an  affidavit  to  the 
effect  that  the  volumes  could  not  have 
been  sold  if  purchased  from  Petitioner 
absent  the  discount  rate.  Absent  the 
discount  rate,  it  is  stated,  the  sales  of 
the  discount  gas  by  Petitioner's 
customers  by  definition  either  would  not 
be  made  or  would  be  made  using  gas 
purchased  from  someone  other  than 
Petitioner.  Petitioner  states  it  would, 
therefore,  not  be  able  to  make  these  if 
the  incremental  pricing  surcharge  is 
added  to  the  discount  rate. 

Petitioner  asserts  that  the  only  other 
proposed  change  to  the  DRS  is  a  change 
required  to  apply  the  threshold  volume 
concept  in  the  unique  circumstances  of 
Petitioner's  service  agreement  with  a 
few  customers.  It  is  further  stated  that 
the  problem  which  this  change  is 
designed  to  correct  has  arisen  only  with 
respect  to  Petitioner's  sales  to  Arkansas- 
Louisiana  Gas  Company  (Arkla)  at 
Shreveport,  Louisiana.  Under  its  service 
agreement  with  Arkla,  Petitioner  states, 
it  has  contracted  to  supply  50  percent  of 
certain  of  Arkla's  Shreveport 
requirements.  It  is  stated  that  in  1983 
(the  base  year  for  determining  the 
threshold  volume)  Arkla  did  not 
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purchase  from  Petitioner  the  stipulated 
percentage  of  its  requirements  each 
month,  taking  less  than  50  percent  of  its 
requirements  in  some  months  and  more 
than  50  percent  in  months.  It  is  claimed 
that  in  these  circumstances,  Arkla  can 
utilize  the  low  threshold  months  to 
"load-up"  on  the  discount  volumes, 
while  in  the  high  threshold  months. 
Arkla  could  purchase  very  little  from 
Petitioner  and  turn  to  another  supplier. 
It  is  stated  that  in  this  manner  Arkla  can 
use  the  DRS  to  replace  gas  priced  at 
Petitioner's  regular  rates  with  gas  at  the 
discount  rote,  instead  of  increasing 
overall  takes  from  Petitioner.  It  is 
asserted  that  this  would  defeat  the 
purpose  of  the  DRS. 

Petitioner,  therefore,  proposes  that  if  it 
has  a  contract  to  supply  a  certain 
percentage  (other  than  full 
requirements)  of  specified  requirements 
of  a  customer  then  the  threshold  volume 
for  each  month  would  be  the  total 
volume  of  the  customer's  actual 
specified  requirements  for  that  month 
multipled  by  the  percentage  to  be 
supplied  by  Petitioner.  It  is  stated  that 
the  customer's  purchases  would  then  be 
deemed  made  under  the  DRS  to  the 
extent  that  the  customer's  actual 
specified  requirements  for  the  month 
multiplied  by  the  percentage  to  be 
supplied  by  Petitioner  exceeds  the 
customer's  threshold  volume  for  the 
month. 

Petitioner  also  requests  that  the 
Commission  expedite  its  consideration 
of  this  petition.  It  is  asserted  that  the 
general  and  particular  concepts 


involved  in  the  DRS  have  already  been 
approved  by  the  Commission.  It  is 
further  asserted  that  this  amendment 
extends  a  program  that  has  been 
successful  and  is  still  needed  and  places 
in  en'ect  a  rate  formula  that  provides  the 
potential  for  an  increase  in  the  amount 
of  the  discount,  provides  an  incentive 
for  Petitioner  to  reduce  gas  costs  and 
assures  that  the  rate  charged  for  such 
sales  would  never  be  less  than 
Petitioner's  actual  weighted  cost  of  gas 
for  the  month  in  which  the  sale  is  made. 
Otherwise,  it  is  stated,  there  are  only 
three  other  minor  changes  to  the  DRS. 
Petitioner  requests  that  the  amendment 
be  made  effective  January  1. 1985,  as  it 
is  important  to  Petitioner  and  its 
customers  in  Planning  for  1985  to  know 
as  soon  as  possible  whether  the  DRS 
program  would  continue  in  effect. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Dec.  10, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 


any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Uoc.  84-31573  Filed  t2-3-M:  ft4S  «n| 
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Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  Week  of 
Novemt>er  2  Through  November  9, 
1984 

During  the  Week  of  November  2 
through  Noveber  9, 1984,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  persons  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC.  20585. 

Dated:  November  21, 1984. 
George  B.  Brenuy. 
Director,  Office  of  Hearings  and  Appeals. 
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|FR  Dec.  at-neot  Filed  t2-»-*«:  9:45  i 
MLUMQ  COOC  MS(F«Mi 


Notic*  of  Issuance  of  Proposed 
Decision  and  Order  Week  of  October 
29  ttirough  November  2, 1984 

During  the  week  of  October  29 
through  November  2, 1984,  the  proposed 
decision  and  order  summarized  below 
was  issued  by  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
flrst. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  Hnal 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Docket  Room  of  the  Office  of 


Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  S.W.  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays. 

Dated:  November  21. 1984. 
George  B.  Bremay, 

Director.  Office  of  Hearings  and  Appeals. 
)&M  Distributing,  East  Greenwich,  RI.  HEE- 
0101 
I*M  Distributing  filed  an  Application  for 
Exception  from  the  provisions  of  the  EIA 
reporting  requiremenli.  The  exception 
request,  if  granted,  would  relieve  |&M 
Distributing  of  the  requirement  to  submit 
Form  ElA-7e2B,  entitled  "Reseller/Retailers' 
Monthly  Petroleum  Product  Salea  Report" 
On  October  31, 1984,  the  Department  of 
Energy  issued  a  Proposed  Decision  and  Order 
which  determined  that  the  exception  request 
be  denied. 

pit  Doc.  a4-»1«K  Filed  1Z-S-B4;  a'45  •m| 
HUJtM  CODE  fttSO-OI-M 


Implementation  of  Special  Refund 
Procedures;  The  Hertz  Corp^  Rent-A- 
Car  Division 

AOENCY:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Notice  of  implementation  of 
special  refund  procedures. 

SUMaiARV:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  Si694.919  obtained  as 
the  result  of  a  Consent  Order  which  the 
DOE  entered  into  with  The  Hertz 
Corporation,  Rent-A-Car  Division  whose 
headquarters  are  located  in  White 
Plains,  New  York. 


DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Hertz  consent 
order  funds  must  be  received  within  90 
days  of  publication  of  this  notice  in  the 
Federal  Register.  All  applications  should 
refer  to  Case  Number  HEF-0090  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals, 
Washington.  D.C.  20585,  (202)  252-286a 
SUPPLEMENT ARV  INFORMATION:  In 
accordance  with  $  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  relates  to  a 
Consent  Order  entered  into  by  The 
Hertz  Corporation,  Rent-A-Car  Division, 
which  settled  alleged  pricing  violations 
during  the  period  August  1, 1979  through 
June  30, 1980.  The  alleged  violations 
occurred  when  the  firm  charged  its 
motor  vehicle  rental  customers  a 
refueling  charge  for  motor  gasoline.  A 
Proposed  Decision  and  Order  tentatively 
establishing  refund  procedures  and 
soliciting  comments  from  the  public 
concerning  the  distribution  of  the  Hertz 
consent  order  funds  was  issued  on  July 
27. 1984.  49  FR  31490  (August  1. 1984). 

As  the  Decision  and  Order  published 
with  this  Notice  indicates,  applications 
for  refunds  may  now  be  filed  by 
customers  who  incurred  refueling 
charges  from  Hertz  during  the  consent 
order  period.  Applications  will  be 
accepted  provided  they  are  received  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
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Register.  The  specific  information 
required  in  an  application  for  refund  is 
set  forth  in  the  Decision  and  Order. 

Dated:  November  14, 1984. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
Novemtier  14, 1984. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

Name  of  Firm:  The  Hertz  Corporation. 

Date  of  Filing:  October  13, 1983. 

Case  Number:  HEF-0090. 

Pursuant  to  the  provisions  of  10  CFR 
Part  205,  Subpart  V,  on  October  13, 1983, 
the  Economic  Regulatory  Administration 
(ERA)  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA)  in  connection  with 
a  consent  order  entered  into  with  The 
Hertz  Corporation,  Rent-A-Car  Division 
(Hertz)  on  February  2. 1981.  The  Petition 
requests  that  the  OHA  formulate  and 
implement  procedures  for  the 
distribution  of  the  funds  received 
pursuant  to  the  Hertz  consent  order. 

/.  Background 

Hertz  is  engaged  in  the  business  of 
renting  motor  vehicles.  In  the  course  of 
rental  transactions,  Hertz  levies  a 
refueling  charge  when  a  customer 
returns  a  vehicle  with  less  motor 
gasoline  than  when  the  vehicle  was 
rented.  According  to  the  ERA,  the  firm 
was  therefore  a  "retailer"  of  motor 
gasoline  as  that  term  was  defined  in  10 
C.F.R.  §  212.31  and  was  subject  to  the 
DOE  Mandatory  Petroleum  Price 
Regulations.  An  ERA  audit  of  Hertz' 
operations  in  its  Mid  Atlantic  Zone 
during  the  period  August  1. 1979  through 
June  30, 1980  (the  audit  period]  revealed 
possible  pricing  violations  of  the 
regulations  set  forth  in  10  C.F.R.  Part 
212,  Subpart  F.  In  order  to  settle  all 
claims  and  disputes  between  Hertz  and 
the  DOE  regarding  the  firm's  resale  of 
motor  gasoline  from  its  nation-wide 
operations  during  the  audit  period,  the 
firm  entered  into  a  consent  order  with 
the  DOE.  The  consent  order  refers  to  the 
ERA'S  characterization  of  Hertz  as  a 
retailer  and  allegations  of  overcharges, 
and  Hertz'  objections  to  the  ERA's 
position  on  those  issues,  but  notes  that 
the  issues  were  not  adjudicated.  In  the 
consent  order.  Hertz  agreed  to  refund 
$849,918  through  a  price  rollback.  Hertz 
began  implementing  the  price  rollback; 
however,  after  the  decontrol  of 
petroleum  prices  on  January  28, 1981,  the 
price  rollback  was  no  longer  a  valid 
method  of  implementing  refunds. 
Therefore,  in  accordance  with  the 
consent  order's  provisions,  Hertz 


remitted  the  $694,919  balance  of  its 
rollback  obligation  to  the  DOE, 

On  July  27, 1984,  the  OHA  issued  a 
Proposed  Decision  and  Order  (Proposed 
Decision)  tentatively  setting  forth 
procedures  to  distribute  refunds  to 
parties  who  were  injured  by  Hertz' 
alleged  violations  in  sales  of  motor 
gasoline  during  the  consent  order 
period,  August  1, 1979  through  June  30, 
1980.  The  Hertz  Corp.,  6  Fed.  Energy 
Guidelines,  1190,059,  49  Fed.  Reg.  31490 
(August  7, 1984)  (Proposed  Decision).  In 
the  Proposed  Decision,  we  described  a 
two-stage  process  for  distribution  of  the 
funds  made  available  pursuant  to  the 
Hertz  consent  order.  Specifically,  we 
proposed  to  disburse  funds  in  the  first 
stage  to  eligible  claimants  who  were 
injured  by  Hertz'  alleged  overcharges. 
We  stated  that  the  money  available 
after  payment  of  refunds  to  eligible 
claimants  in  the  first  stage  would  be 
distributed  during  a  second-stage 
process,  and  we  pointed  out  that  the 
ultimate  disposition  of  those  second- 
stage  funds  would  not  be  determined 
until  after  the  completion  of  the  first 
stage.  1 

The  purpose  of  this  Decision  is  to 
establish  procedures  to  be  used  for  filing 
and  processing  claims  in  the  first  stage 
of  the  Hertz  refund  proceeding.  This 
Decision  sets  forth  the  information  that 
a  purchaser  of  Hertz  motor  gasoline 
should  submit  in  order  to  establish 
eligibility  for  a  portion  of  the  consent 
order  funds.  In  establishing  these        | 
requirements,  we  will  address 
comments  filed  in  response  to  the  first- 
stage  proposal  in  the  Proposed  Decision. 
We  will  not,  however,  determine 
procedures  for  the  second  stage  of  the 
refund  process  in  this  Decision.  Our 
determination  concerning  the  final 
disposition  of  remaining  funds  will 
necessarily  depend  on  the  size  of  the 
fund.  Marion  Corp.,  12  DOE  |  85,014 
(1984)  (Marion).  It  would  therefore  be 
premature  for  us  to  address  the  issues 
raised  by  commenters  concerning  the 
disposition  of  funds  remaining  after  all 
the  meritorious  first  stage  claims  have 
been  paid.(7) 

//.  Jurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  C.F.R.  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  the 
persons  who  may  have  been  injured  as  a 
result  of  alleged  or  adjudicated 
violations  or  to  ascertain  readily  the 


amount  of  each  person's  injuries.  For  a 
more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  a  part  of  settlement 
agreements,  see  Office  of  Enforcement, 

9  DOE  1  82,508  (1981):  Office  of 
Enforcement,  8  DOE  ^  82,597  (1981). 

///.  First-Stage  Refund  Procedures 

Before  we  discuss  the  specific 
procedures  to  be  adopted  in  this 
proceeding,  it  is  necessary  to  address 
the  comments  submitted  by  Hertz. 
Although  Hertz  essentially  agrees  with 
the  methodology  outlined  in  the 
Proposed  Decision,  the  firm  filed 
comments  in  which  it  challenges  certain 
statements  made  in  that  Decision. 
Specifically,  Hertz  objects  to  the 
implication  that  the  firm  was  a  "retailer" 
under  the  DOE  regulations  as  defined  in 

10  C.F.R.  S  212.31.  Hertz'  appraisal  of  the 
Proposed  Decision  is  incorrect.  No 
finding  was  made  that  Hertz  was  a 
retailer  under  the  DOE  price  regulations. 
It  merely  indicated  that  the  ERA 
considered  Hertz  a  retailer  in  its 
audit.(^)  We  also  indicated  that  this 
audit  was  settled  by  a  consent  order.  It 
is  appropriate  at  this  juncture  to 
reiterate  that  a  consent  order  does  not 
constitute  a  finding  or  admission  of 
violation,  but  rather  is  a  document  of 
compromise  which  settles  issues  and 
avoids  litigation.  Hertz'  status  under  the 
DOE  price  regulations  was  not  decided 
in  the  consent  order  and  is  not  at  issue 
in  this  proceeding. 

As  we  indicated  in  the  Proposed 
Decision,  all  claimants  in  this 
proceeding  will  be  consumers  (end- 
users)  of  the  motor  gasoline  which  Hertz 
supplied.  In  previous  special  refund 
proceedings,  we  have  presumed  that 
end-users  did  not  pass  through 
increased  costs  resulting  from  alleged 
overcharges  and  found  that  they 
therefore  incurred  injury  as  a  result  of 
purchases  made  from  a  firm  which  had 
entered  into  a  consent  order  to  settle 
DOE  enforcement  claims.  See  Marion; 
Thornton  Oil  Corp.,  6  Fed.  Energy 
Guidelines  H  90.058.  49  Fed.  Reg.  28095 
(July  10, 1984)  (Proposed  Decision). 
Consistent  with  these  precedents,  we 
have  determined  that  Hertz'  vehicle 
rental  customers  were  injured  by  any 
overcharge  which  occurred  and  need  not 
demonstrate  that  they  absorbed 
increased  costs  resulting  from  Hertz' 
alleged  overcharges.  They  must  only 
document  the  specific  quantities  of 
motor  gasoline  for  which  they  paid  a 
"refueling  charge"  to  Hertz  during  the 
consent  order  period. 

In  the  Proposed  Decision,  we  noted 
that  Hertz'  customer  receipts  do  not 
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indicate  the  number  of  gallons 
purchased  from  Hertz,  but  merely  state 
the  dollar  amount  of  the  refueling  fee. 
However,  we  stated  that  by  using  an 
assumed  price  per  gallon,  applicants 
would  be  able  to  perform  a  simple 
division  and  thereby  estimate  fairly 
accurately  the  gallonage  which  they 
purchased  from  Hertz.  Based  upon  Mid 
Atlantic  Zone  price  data  that  Hertz  has 
made  available  to  the  DOE,  we 
calculated  that  during  the  period  August 
1979  through  January  198a  Hertz" 
average  refueling  charge  was  $1.06  per 
gallon.  No  one  has  objected  to  this 
proposed  figure.  Accordingly,  a  potential 
claimant  may  calculate  the  gallons  of 
motor  gasoline  it  purchased  by  dividing 
its  total  refueling  fees  by  $1.06,  and  use 
that  gallonage  figure  in  its  refund 
application. 

In  the  Proposed  Decision,  we 
suggested  that  refunds  be  calculated 
according  to  a  volumetric  method. 
Under  this  method,  refunds  would  be 
computed  by  multiplying  an  applicant's 
total  purchase  volumes  by  a  per  gallon 
volumetric  amount  computed  by 
dividing  the  Hertz  settlement  amount  by 
the  total  volume  of  motor  gasoline  sold 
by  Hertz  during  the  consent  order 
period.  In  this  case,  the  volumetric 
amount  is  $0.01586  ($604,919  remitted  to 
the  DOE  divided  by  43,807.500  gallons  of 
motor  gasoline  sold  by  Hertz  during  the 
consent  order  period).  We  received  no 
objections  to  the  proposed  volumetric 
method,  and  it  will  be  adopted  in  this 
proceeding.(J]  An  eligible  applicant  will 
also  receire  a  proportionate  share  of  the 
interest  accrued  on  the  consent  order 
fund. 

We  recognize  that  it  is  likely  that 
many  of  the  affected  customers  were 
individual  motorists  who  purchased 
very  small  amounts  of  gasoline  in 
isolated  transactions.  As  a  result  the 
amount  of  refunds  to  which  most 
individual  customers  will  be  entitled 
will  be  very  smalL  As  in  prior  special 
refund  cases,  we  wiD  not  grant  refunds 
for  less  than  $15.00  (the  approximate 
cost  to  the  government  of  issuing  refund 
checks]  because  the  cost  to  the  pubhc  of 
issuing  such  small  refunds  exceeds  the 
restitutionary  benefits  which  may  be 
achieved.  See  e.g..  Uban  Oil  Co..  9  DOE 
1  82.541  at  85.225  (19e2).(^ 

V.  Application  for  Refund  Procedures 

We  have  determined  that  the 
procedures  described  above  are  the 
most  equitable  and  efficacious  for 
purposes  of  distributing  the  Hertz 
consent  order  funds.  Accordingly,  we 
shall  now  accept  applications  for 
refunds  from  customers  who  rented 


Hertz  motor  vehicles  and  incurred 
refueling  charges  during  the  consent 
order  period 

Each  applicant  should  include  in  its 
application  a  statement  of  its  motor 
gasoline  purchases  from  Hertz  during 
the  consent  order  period.  The  applicant 
should  indicate  whether  it  possesses 
receipts  or  other  documentation  to 
support  its  statement  If  the  purchase 
figure  is  based  on  estimates,  the 
application  should  include  the  detailed 
description  of  how  the  estimated  figure 
was  calculated.  All  applications  must  be 
received  within  90  days  after 
publication  of  the  Decision  and  Order  in 
the  Federal  Register.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  OHA.  Any  applicant  who  believes 
that  its  application  contains  confidential 
information  must  so  indicate  and  submit 
two  additional  copies  of  its  application 
from  which  the  confidential  information 
has  been  deleted,  together  with  a 
statement  specifying  why  any  such 
information  is  privileged  or  confidential. 
Each  applicant  must  also  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief"  See  10  CFR 
205.283(c);  18  U.S.C  \  1001.  In  addition, 
the  applicant  should  furnish  the  name 
and  telephone  number  of  a  person  who 
may  be  contacted  by  this  Office  for 
additional  information  concerning  the 
application.  All  applications  should 
refer  to  Case  Number  HEF-0090.  and 
should  be  sent  to:  Office  of  Hearings 
and  Appeals.  Department  of  Energy. 
1000  Independence  Avenue,  S.W.. 
Washington.  D.C  20585. 

It  is  therefore  ordered  that 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  The  Hertz  Corporation,  Rent- 
A-Car  Division  pursuant  to  the  consent 
order  executed  on  February  2, 1981  may 
now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  November  14. 1984. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Footnotas 

[1)  Comments  on  the  aecond-ftage  refund 
procedure*  were  filed  by  the  states  of  New 
Mexico,  Arkansas,  Delaware.  Kansas,  Iowa, 
Louisiana,  North  Dakota.  Rhode  Island.  West 
Virginia,  and  Texas.  These  slates  argued  that 
any  funds  remaining  in  the  consent  order 
fund  after  refunds  are  distributed  to 
meritorious  claimants  should  be  distributed 


to  the  slates  for  use  in  energy-related 
projects.  In  addition  Texas  raises  comments 
which  are  inapplicable  to  this  proceeding, 
namely,  the  use  of  a  small  claims  threshold 
and  standards  to  determine  refund  eligibility 
for  applicants  who  were  not  end-users. 

[2)  While  the  refund  methodology  set  forth 
in  the  Proposed  Decision  is  similar  to  that 
utilized  in  cases  in  which  the  consent  order 
firm  has  retail  operations,  see.  eg..  Thornton 
OH  Corp..  6  Fed.  Energy  Guidelines  \  90,058, 
49  Fed.  Reg.  2809S  (July  10, 1984)  (Proposed 
Decision),  this  has  no  bearmg  on  whether 
Hertz  was  a  retailer  under  the  DOE  price 
regulations.  Cf.  Standard  Oil  Co.  (Indiana)/ 
Hertz  Corp.,  11  DOE  ^  8S,202  (1983) 
(treatment  of  vehicle  rental  firm  refund 
claimant  under  Subpart  V  regulations  not 
determinative  of  its  status  under  the  price 
regulations). 

[3]  The  recovery  of  a  specified  amount  for 
each  gallon  of  motor  gasoline  purchased  is. 
like  the  other  presumptions  we  are  employing 
in  this  proceeding,  subject  to  challenge  by 
refund  claimants  who  seek  to  es'-l'li  -h  ttial 
the  presumption  should  not  be  applii-d  in 
their  cases  and  are  able  to  demonstrate  that 
the  alleged  overcharges  resolved  by  the 
consent  order  were  disproportionately  borne 
by  them,  resulting  in  a  level  of  probable 
injury  in  excess  of  the  volumetric 
presumption.  See  Office  of  Special  Counsel, 
10  DOE  1  85,048  at  88.199  (1982). 

[4]  Using  the  volumetric  factor  of  $0.01586 
per  gallon,  we  calculate  this  an  apphcani 
must  have  purchased  from  Hertz  at  least  946 
gallons  of  motor  gasoline  in  order  to  qualify 
for  the  minimum  $1500  refund.  Assuming  that 
ten  gallons  was  the  average  refueling  amount, 
an  applicant  would  have  to  have  rented 
approximately  95  vehicles  from  Hertz  during 
the  11 -month  consent  order  period  to  meet 
the  minimum  threshold. 

(FK  Doc  S*-nS(n  FIM  1Z-S-84:  S4S  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(SAB-FRL-2729-6] 

Science  Advisory  Board 
Environmental  Health  Committee; 
Open  Meeting 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  that  a  one-day  meeting  of  the 
Chlorinated  Organics  Subcommittee  of 
the  Environmental  Health  Committee 
(EHC)  of  the  Science  Advisory  Board 
will  be  held  on  December  20, 1984,  in  the 
Fremont  Conference  Room,  Hyatt 
Regency  at  Crown  Center,  2345  McGee 
Street  Kansas  City,  Missouri  64108.  The 
meeting  will  start  at  9:00  a.m.  and 
adjourn  not  later  than  4:00  p.m. 

The  principal  purpose  of  the  meeting 
will  be  to  review  and  comment  on  the 
scientific  adeqacy  of  a  draft  Health 
Assessment  Document  (HAD)  for 
Chloroform  prepared  by  the  Office  of 
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Heahb  and  ^vironmental  Assessment 
in  the  Office  of  Research  and 
Development  (ORDV  The  docuzsent  is 
dated  March  1984  (EPA-600/8-S4-004AJ. 

For  information  oo  how  to  obtain 
copies  of  the  draft  HAD  please  write  the 
ORD  Publications  Office.  Center  for 
Environmental  Research  Information, 
U.S.  EPA,  Cincinnati.  Ohio  54288  or  call 
(513)  684-7562. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  to  attend,  participate,  submit  a 
paper,  or  wishing  ftirther  information 
should  contact  Dr.  Daniel  Byrd, 
Executive  Secretary  to  the  EHC,  or  Mrs. 
Patti  Howard,  by  telephone  at  (202)  382- 
2552  or  by  mail  to:  Science  Advisory 
Board  (A-lOlF),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  D.C.  20460  before  c«.b. 
December  14, 1984. 

Dated:  November  27, 1984. 
Terry  P.  Yode. 
Staff  Director,  Science  Advisory  Botird. 

(FR  Doc.  S4~liaaa  FUad  12-3-M:  S:4S  unj 
SnjJNQ  COOe  WM-60-M 

(OW-FRL-2729-7I 

Water  Enqkieeiliiy  Research 
Laboratory;  Seminar 

aqenct:  Water  Engineering  Research 
Laboratory, 

action:  Notice  of  seminar. 

summary:  This  notice  sets  forth  the 
schedule  of  the  upcoming  seminar 
entitled  Reliability  Concepts  in  the 
Design  of  POTWs.  Topics  to  be  covered 
include:  statistical  characterization  of 
POTW  effluent  variability  and  available 
design  procedures:  linking  effluent 
variability  with  water  quality; 
characterization,  prediction,  and  control 
of  POTW  upsets;  and  mechanical 
reliability  and  plant  performance. 

date:  December  4, 1984,  8;30  a.m.  to  SiX) 

p.m. 

AODRESS:  U.S.  EPA  Andrew  W, 
Briedenbach  Environmental  Research 
Center.  26  West  St  Clair  Street. 
Cincinnati.  Ohio. 

FOR  FURTHER  MFORMATtON  CONTACT 

Ms.  Sheri  Marshall,  Conference 
Coordinator,  Dynamac  Corporaticm,  The 
Dynamac  Building.  11140  RockviUe  Pike, 
Rockville,  MD  20852  (301/468-2500). 
Nancy  G.  (uillaral, 

A  cting  Deputy  Director,  Water  Engineering 
Research  Laboratory. 

(Ft  Dm.  M-«MM  nW  IS-S-S*  a 
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FEDERAL  MARITIME  COMMISSION 

Ocaan  Freight  Forwardar  Ucanaa; 
Applicants:  D  M  Ocaan  FraigM 
Forwarders  Division 

Notice  is  given  that  \he  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act,  1984  (46  U.S.C.  app.  1718  and  46 
CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director,  Bureau 
of  Tariffs,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

D  M Resources,  Inc.  d.b.a.  D  M  Ocean 
Freight  Forwarders  Division,  2730  Carl 
Road,  Irving,  TX  75062;  Officers:  Rawles 
Fulgham,  Irvin  L  Levy,  Lester  A.  Levy, 
Milton  P.  Levy,  Jr.,  Ray  J.  Pulley. 

Carrie  D.  Struyk  db.a.  TXM  Shipping 
Company,  119  Circle  Drive,  Beaufort  NC 
28516. 

Ernest  A.  Fransz  d.b.a.  I.NA.  Freight 
Forwarding  Services,  17338  S.  Denker 
Avenue,  Gardena,  CA  90247. 

By  the  Federal  Maritime  CommiMioa. 
Dated:  November  29, 1984. 
Francis  C  Humey, 

Secretary. 

(FK  Doc  84-^163)  KiW  IZ-S-at:  8;«S  mil 
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Ocaan  Freight  Forwarder  Ucensa; 
Ratesuanca  of  Ucanaa;  K-C 
International  Freight  Forwardera 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  1984  (48 
U.S.C.  app.  1718)  and  the  regulations  of 
the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  510. 


No. 


tTOS 


10  Til  Oang  dhA  K-C  MMr- 
nMonil  Fr«ght  FonMrdm, 
34t0  GMry  BM..  #101,  San 
Fisncaoo,  C*  Mlia. 


Mo*.  2S,1M4. 


Robert  G.  Drew, 

Director,  Bureau  of  To  riffs. 

|FR  Doc  Si-3M1S  FiUd  ia-3-S4;  SKS  aaj 
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Ocaan  Freight  Forwardar  Ucanaa; 
Revocations;  JTF  America,  Inc. 

Notice  is  hereby  given  that  the 
foSowiag  ocean  freight  forwarder 


licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
hcensing  of  ocean  height  forwarders.  46 
CFR  Part  510. 


UOOTS* 
No. 

omtmitma 

»«71 

JF  AoMitea,  be,  17l7.t«  Bm- 

Not  a. 

hunt  note   Ek  Atom  Ml- 

t9S«. 

t^a.  N.  60007. 

3053 

NOT.  A 

17     Okwoo    Court.    S«Mw 

1M4. 

Mw<d.  NV  1030S. 

Robert  G.  Drew, 

Director,  Bureau  of  Tariffs. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlstr  a  tlon 

IDoeket  Na  840-03201 

Heinz  \}SAa  FWng  of  Patltton  tor 
Affirmation  of  GRAS  Statua 

Correction 

In  FR  Doc.  84-27615  beginning  on  page 
41110  in  the  issue  of  Friday.  October  19. 
1984.  make  the  foUowing'corrections: 

1.  On  page  41110,  third  column,  in  the 
"DATE"  paragraph.  "January  17, 1965" 
should  have  read  *T)ecember  18, 1984". 

2.  In  the  same  column,  in  the  last 
paragraph,  in  the  second  line.  "January 
17, 1985"  should  )iave  read  "December 
18, 1984". 

aauNOcooc  ua»-«t-« 


(Docfcat  No.  77N-O240:  DESI 17M1 

Certain  Singta-Entity  Coronary 
Vasodilators;  Drug  Efficacy  Study 
Implementation;  Revocation  of 
Exemption  and  Notice  of  Opportunity 
for  Hearing 

Correction 

In  FR  Doc.  84-27103  beginning  on  page 
40213  in  the  issue  of  Monday,  October 
15, 1984,  make  the  following  corrections: 

1.  On  page  40219,  first  column,  first 
complete  paragraph,  fourth  line  from  the 
bottom,  "89  mg"  should  have  read  "80 
mg". 

2.  On  page  40222,  third  column,  fifth 
paragraph,  third  line,  "157-.206-211" 
should  have  read  "153:207-211. 

3.  On  page  40224,  second  column,  first 
complete  paragraph,  twelfth  line. 
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"frequenly"  should  have  read 
'frequency". 


Health  Resources  and  Services 
Administration 

Grants  to  State  Health  Ptanrting  and 
Development  Agencies 

AOENCv:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice  regarding  grants  to  Stale 
Health  Planning  and  Development 
Agencies— determination  of  population 
of  the  States. 


POPULATKJN  OF  THE  STATES  FOR  PURPOSES 

OF  Determining  State  Health  Planning 
ANO  Development  Agency  Grants.  Fiscal 
Year  1985— Continued 


:  This  notice  provides  the 
population  Hgures  the  Department  will 
use  when  it  determines  the  amount  of 
grants  to  State  Health  Planning  and 
Development  Agencies  (States 
Agencies). 

SUPPLEMENTARY  WFORMATiON:  Section 
1525  of  the  Public  Health  Service  Act 
authorizes  the  Secretary  of  Health  and 
Human  Services  to  make  grants  to  State 
Agencies  to  assist  them  to  meet  their 
operating  costs.  The  amount  of  the  grant 
is  determined  in  accordance  with  a 
formula  and  is  based  in  part  on  a 
determination  by  the  Secretary  of  the 
population  of  the  States.  The  formula  is 
provided  in  the  regulations  governing 
grants  to  State  Agencies  (42  CFR  Part 
123,  Subpart  C).  Section  123.204(b)(1)  of 
these  regulations  provides  that  the 
Secretary  will  determine  the  population 
of  each  State  based  upon  the  latest 
available  estimate  from  the  Department 
of  Commerce.  These  estimates  are 
based  on  the  Bureau  of  Census, 
Publication  P-25.  Number  951. 
"Estimates  of  the  Population  of  States," 
provisional  estimates  for  July  1, 1983. 
The  population  figures  for  Puerto  Rico 
and  the  outlying  areas  are  based  on  the 
Bureau  of  Census,  Publication  P-25, 
Number  943,  "Estimates  of  the 
Population  of  Puerto  Rico  and  the 
Outlying  Areas,"  estimates  for  July  1. 
1982. 

Accordingly,  the  Secretary  has  made 
the  following  determination  of 
populations  of  the  States. 

Date:  Noveint>er  28, 1984. 
Roltert  Graham, 

Administrator.  Assistant  Surgeon  General. 

POPULATKM  OF   THE   STATES   FOR    PURPOSES 

OF  Determining  State  Health  Planning 
ANO  Development  Agency  Grants.  Fiscal 
Year  1985 


3.959.000 

479.000 

34.000 

2.963.000 

2J2t,0O0 


Coding  of  Medical  Diagnosis,  the  Work 
Group  on  Indigent  Health  Data  Needs, 
and  the  Work  Croup  on  Statistical 
Aspects  of  Physician  Payment  Systems. 

Further  information  regarding  this 
meeting  of  the  Subcommittee  or  other 
matters  pertaining  to  the  National 
Committee  on  Vital  and  Health 
Statistics  may  be  obtained  by 
contracting  William  F.  Steward. 
National  Committee  on  Vital  and  Health 
Statistics,  Room  2-28  Center  Building, 
3700  East-West  Highway,  Hyattsville. 
Maryland  20782.  telephone  (301)  436- 
7122. 

Dated:  November  23, 1984. 
Manning  Feinleib.  MJ).,  Dr.  P.H. 
Director.  National  Center  for  Health 
Statistics. 

|FR  Doc  St-aieoo  Filed  12-3-M:  ft45  iml 
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Public  Health  Service 

National  Committee  on  Vital  and 
Health  Statistics;  Meeting 

Pursuant  to  the  Federal  Advisory  Act 
(Pub.  L  92-643),  notice  is  hereby  given 
that  the  National  Committee  on  Vital 
and  Health  Statistics,  pursuant  to 
functions  established  by  section 
306{k)(2)  of  the  Public  Health  Service 
Act.  as  amended  (42  U.S.C.  242k),  will 
convene  on  Thursday,  December  13  and 
Friday,  December  14  from  9:00  a.m.  to 
5:00  p.m.  both  days  in  Room  800  of  the 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue,  SW., 
Washington,  D.C.  20201. 

The  Committee  will  hear  reports  from 
the  Subcommittee  on  Uniform  Minimum 
Health  Data  Sets,  the  Subcommittee  on 
Disease  Classification  and  Automated 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

(INTFES»4-44] 

Jackson  L^lce  Safety  of  Dams  Project 
Wyoming-Idaho;  Availability  of  Final 
Environmental  Impact  Statement 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  as  amended,  the  Department  of  the 
Interior  has  prepared  a  final 
environmental  impact  statement  on  the 
proposed  Jackson  Lake  Safety  of  Dams 
Project.  The  proposed  project  would 
include  actions  to  assure  the  safety  of 
Jackson  Lake  Dam,  located  in  Grand 
Teton  National  Park,  and  maintain 
benefits  of  the  dam  and  Jackson  Lake 
while  maintaining  national  park  values. 

Copies  are  available  for  inspection  at 
the  following  locations: 
Office  of  Environmental  Affairs,  Bureau 

of  Reclamation,  Washington,  D.C. 

20240,  Telephone:  (202)  343-4991 
Division  of  Environmental  Compliance. 

National  Park  Service,  Washington, 

D.C.  20240,  Telephone:  (202)  343-2163 
Regional  Office  of  Environmental. 

Bureau  of  Reclamation,  Federal 

Building,  Box  043—550  West  Fort 
»  Street,  Boise,  Idaho  83724,  Telephone: 

(208)  334-1207 
Regional  Environmental  Compliance 

Office,  National  Park  Service.  P.O. 

Box  25287,  Denver.  Colorado  80225. 

Telephone:  (303)  234-4942 
Minidoka  Project  Office,  Bureau  of 

Reclamation,  1359  Hansen  Avenue, 

Burley.  Idaho  83318,  Telephone:  (208) 

678-0461 
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Park  Saperintendent  Grand  Teton 
National  Park,  Moose,  Wyoming 
83012.  Telephone:  (307)  733-2880 
Single  copies  of  the  statement  may  be 
obtained  on  request  to  the  Bureau  of 
Reclamation  or  the  National  Park 
Service  at  the  above  addresses.  Copies 
will  also  be  available  for  inspection  in 
libraries  in  the  project  vicinity. 

Dated  November  29, 1084. 

Bruce  BlandMrd. 

Director,  Office  of  Environmental  Project 
Review. 

(FDDoc  94-11019  Piled  12-4-9«:  MS  ml 
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Bureau  of  Land  Management 

[4-2245 1-ILM] 

Intent  To  Prepare  a  Ptanning  Analysis 
for  the  State  of  Kentucky 

agency:  Bureau  of  L.and  Management, 

Interior. 

action:  Planning  start  for  the  State  of 

Kentucky. 

StMMIARV:  Notice  is  hereby  given  that 
the  Jackson  District  of  the  Eastern 
States  Office  is  starting  the  preparation 
of  a  Planning  Analysis  for  the  Federal 
Mineral  Ownership  (FMO)  under  BLM 
jurisdiction  in  Kentucky.  A  planning 
analysis,  hereafter  referred  to  as  the 
Plan,  consists  of  an  environmental 
assessment  or  an  environmental  impact 
statement,  if  necessary,  plus  any  other 
data  and  analysis  necessary  to  make  an 
informed  decision.  The  product  is  a 
document  developed  upon  the  analysis, 
display,  and  documentation 
requirements  of  the  CEQ  regulations.  It 
is  used  to  assess  the  impacts  of  the 
proposal  and  to  provide  a  basis  for  a 
decision  on  the  proposal  It  will  be 
prepared  in  accordance  with  Bureau  of 
Land  Management  Planning  Regulations 
(43  CFR  Part  1600). 

Geographic  Area  of  the  P/an:  The  Plan 
will  consider  FMO  in  the  State  of 
Kentucky.  It  encompasses  as  much  as 
1.4  million  acres  of  FMO  under  Federal, 
state  and  private  surface. 

Anticipated  Issues:  The  Plan  will 
address  several  issues  on  which  pubHc 
comment  would  be  beneficial 

Issues  that  will  be  addressed  in  the 
Plan  include  but  are  not  limited  to  the 
following:  (1)  The  need  to  protect 
various  wildlife  and  plant  species 
(including  endangered  species);  (2)  the 
need  to  protect  Floodplains  and 
Wetlands;  (3)  the  need  to  protect 
valuable  cultural  resources:  and  (4)  the 
extent  of  and  |}ossiblc  developnieat  of 
mineral  deposits. 

Interdiwciplinary  Team:  The  Plan  «dQ 
be  developed  by  a  Bureatt  of  Land 


Management  Interdiscifrfinary  Team 
(IDT)  located  in  Jackson,  Mississippi. 

The  team  includes  a  geologist, 
hydroiogist.  realty  specialist, 
geographer,  environmental  coordinator, 
soil  scientist,  natural  resource  specialist, 
archaeologist,  and  administrative 
personnel 

Planning  Process:  The  preparation  of 
a  Plan  and  the  evaluation  of  its  impacts 
includes  the  following  steps: 

(1)  Identification  of  issues  and  action 
that  gives  Federal  agencies  and  state 
and  local  governments  an  opportunity  at 
the' outset  of  the  planning  process  to 
suggest  concerns,  needs  and  resource 
use.  development  and  protection 
opportunities  for  consideration  in  the 
Plan. 

(2)  Development  of  planning  criteria  to 
guide  the  development  of  the  Plan  to 
ensure  that  it  is  tailored  to  the  issues 
previously  identified  and  to  ensure  that 
unnecessary  data  collection  is  avoided; 
to  guide  the  analysis  of  the  management 
situation:  to  assist  in  the  design  and 
formulation  of  alternatives;  and  to 
estimate  the  effects  of  alternatives. 

(3)  Inventory  data  and  information 
collection  (including  resources, 
environmental,  social,  economic  and 
institutional  data). 

(4)  Analysis  of  the  management 
situation  to  determine  the  capability  of 
public  land  resources  to  respond  to: 
Needs,  concerns  and  opporbmities 
identified  through  public  participation 
and  coordination  with  other  publics; 
issues  defined  earlier  in  the  planning 
process;  and  national  and  State  Director 
guidance. 

(5)  Formulation  of  management 
alternatives  for  the  resources  in  the 
planning  area. 

(6)  Estimation  of  the  effects  of  the 
alternatives. 

(7)  Selection  of  a  preferred 
alternative,  which  is  incorporated  into 
the  draft  plan  and  draft  environmental 
document  (ED). 

(8)  Selection  of  a  Plan  which  becomes 
the  proposed  Plan  and  is  accompanied 
by  a  final  ED. 

(9)  Monitoring  and  evaluation  of  the 
Plan. 

Public  Participation:  The  plannirtg 
process  is  flexible  and  designed  to 
accommodate  the  unique  situations 
caused  by  the  widely  scattered  nature  of 
BLM's  ownership  pattern  and  the 
variety  of  a^ected  publics.  The  plan 
generally  follows  a  "grass  roots" 
approach  to  public  involvement,  using 
localized,  one-to-one  contacts  and 
extensive  direct  mailings,  as  vull  as 
continual  coordination  with  local,  state 
and  other  Federal  agencies.  In  addition, 
news  tetsasesiejfl  accempany  die 
pablicatkm  of  the  draft  piaa  and 


enviranncinai  docanMnt  (30^y  review 
and  comment  period)  in  May  1986;  the 
publication  of  the  proposed  plan  and 
final  environmental  document  (which 
will  trigger  a  30-day  opportunity  for 
protest)  in  July  1985;  and  the  final  notice 
and  comment  (as  necessary)  on  any 
Changes  made  as  a  result  df  action  on  a 
protest  This  schedule  is  tentative,  and 
may  be  changed  as  the  planning  process 
unfolds.  Complete  records  of  all  public 
participation  will  be  available  for  pubKc 
review  at  all  times  throtighout  the 
development  of  the  Plan. 

DATE:  Comments  should  be  submitted 
by  January  3, 1985.  Comments  received 
or  postmarked  after  that  date  may  not 
be  considered  in  the  decision-m^ing 
process. 

FOR  RmTHER  INFOMSATION  CONTACT: 

Address  comments  and  requests  toe 
District  Manager,  Jackson  District 
Office,  Bureau  of  Land  Management. 
P.O.  Box  11348,  Jackson,  Mississippi 
39213. 

Additional  Information:  For 
information  about  BLM  Plarming  in 
Kentucky — to  review  plannmg  maps  and 
narratives  or  other  information  or  to 
offer  data  or  assistance— Contact  Ed 
Roberson,  Jackson  District  Office,  (601) 
960-4405. 
RolwrtL.TMM. 
Acting  District  Manager. 

(FR  Doc  94-31651  Filed  1Z-«-94:  ■>«  «■! 
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[4-224S1-ILM) 

Intent  To  Prepare  a  Planning  Analysis 
for  the  State  Of  Louisiana 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Planning  start  for  the  State  of 

Louisiana. 

SUMMAMV:  In  compliance  with  43  CFR 
Part  160a;be  Jackson  District  Office 
announces  that  the  Louisiana  Plaiming 
Analysis  has  been  initiated  and  will  be 
available  for  public  review  in  February 
1986.  This  plan  represents  those  public 
lands  and  Federal  Mineral  Ownership 
(FMO)  under  BLM  jurisdiction  in 
Louisiana.  The  BLM  administers 
approximately  1.2  million  acres  of 
Federal  minerals  under  surface  lands 
managed  by  other  Federal  agencies. 
This  Louisiana  plan  will  discuss  the 
■lineral  potential  underlying  these  lands 
and  oatltaM  the  policies  and  programs  of 
the  Bureau  as  they  relate  to  the  plan, 
prescribing  resource  allocs tioos 
identified  by  these  agendas  to  date. 
Land  owwaerritip  oonflicta/reoorda 
maintenance — ^In  the  past,  the  Eastern 
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States  Office  of  the  BLM  has  not  had  an 
active  management  posture  with  regard 
to  Public  Domain  lands  in  Louisiana. 
This  situation  has  led  to  a  greater 
potential  for  ownership  conflicts  and 
incidence  of  trespass.  To  help  alleviate 
these  potential  problems,  a  concerted 
effort  towards  accurate  and  well- 
maintained  lands  records  has  been 
initiated  with  the  assistance  of  State 
and  local  governments  and  the  general 
public. 

Mineral  ownership  records — Mineral 
ownership  in  Louisiana  is  located  on 
tracts  administered  by  the  Bureau  of 
Land  Management  as  well  as  other 
Federal  agencies,  the  State,  or  private 
parties.  In  order  to  facilitate  minerals 
actions,  every  effort  will  be  made  to 
coordinate  with  these  entities  and 
maintain  accurate  minerals  records. 

This  plan  will  be  completed  as  a 
Category  1  Planning  Analysis,  which 
means  that  an  Environmental 
Assessment  (EA)  will  be  prepared  as  an 
integral  part  of  the  process. 

Public  lands  under  BLM  jurisdiction  in 
Louisiana  consist  of  58  separate  parcels, 
ranging  in  size  from  .10  acres  to  640 
acres,  scattered  over  29  parishes  and 
totaling  approximately  2,100  acres. 

This  plan  also  considers 
approximately  57,391  acres  of  Federal 
Mineral  Ownership  under  BLM- 
Administered  or  privately-owned 
surface  and  will  address  the  retaining  of 
minerals  by  the  U.S.  (unless 
requirements  of  43  U.S.C.  1719  are  met) 
for  leasing  by  application  or  through 
competitive  sale.  In  addition,  the  plan 
will  make  several  recommendations 
regarding  the  gathering  of  more  detailed 
data. 

Some  of  the  issues  to  be  addressed  in 
the  plan  include,  but  are  not  limited  to 
the  following:  (1)  The  potential  for 
ownership  conflicts  and  trespass:  (2)  the 
need  to  protect  various  wildlife  and 
plant  species  (including  endangered 
species);  (3)  the  possible  development  of 
mineral  deposits:  (4)  the  need  to  protect 
valuable  cultural  resources;  and  (5)  the 
need  to  protect  floodplains  and 
wetlands. 

The  Plan  is  being  developed  by  a 
Bureau  of  Land  Management 
Interdisciplinary  Team  (IDT)  located  in 
]ackson.  Mississippi.  The  team  includes 
a  geologist,  hydrologist,  realty  specialist, 
geographer,  environmental  specialist, 
soil  scientist,  natural  resource  specialist, 
archaeologist,  and  administrative 
personnel.  Persons  wishing  to  comment 
and  to  be  kept  informed  on  this  effort 
should  immediately  contact  the  team 
leader  at  the  address  or  telephone 
number  listed  below.  Please  request  to 
be  placed  on  the  mailing  list  for  the 
Louisiana  Plan. 


date:  Comments  should  be  submitted 

by  January  3, 1985.  Comments  received 

or  postmarked  after  that  dale  may  not 

be  considered  in  the  decision-making 

process. 

AOORE.1S:  Comments  and  requests  to: 

District  Manager.  Jackson  District 

Office,  Bureau  of  Land  Management, 

P.O.  Box  11348,  Jackson,  Mississippi 

39213,  (601)  960-4405. 

FOR  FURTHER  INFORMATION  CONTACT 

Tom  Dyer.  Jackson  District  Office.  (601) 

960-'4405. 

Robert  L.  Todd. 

Acting  District  Manager. 

(FR  Doc  M-3ia52  Filed  12-3-M;  S:4S  *m| 
MUNM  COOC  431<MU-M 

(ColorMlo  30885;  5-002S8-GPS-01 1  ] 

Oil  and  gas  lease;  Proposed 
Reinstatement;  Huerfano  County;  CO 

Notice  is  hereby  given  that  a  petition 
for  reinstatement  of  oil  and  gas  lease  C- 
30885  for  lands  in  Huerfano  County, 
Colorado  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
and  royalties  accruing  from  July  1, 1984, 
the  date  of  termination. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5.00  and  16ys  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  estimated  cost  of 
this  Federal  Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920,  as  amended. 
(30  U.S.C.  188),  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease,  effective  July  1, 1984,  subject 
to  the  original  terms  and  conditions  of 
the  lease  and  the  increased  rental  and 
royalty  rates  cited  above. 

Questions  concerning  this  notice  may 
be  directed  to  Barbara  Benz  of  the 
Colorado  State  Office  at  (303)  294-7600. 
Cecilia  L.  Reynolds, 
Acting  Chief,  Mineral  Leasing  Section. 

(FK  Doc.  84-31662  Filed  12-3-M:  S:4S  amj 
■ILLINO  CODE  4310-je-M 


Bureau  of  Reclamation 

Municipal  and  Industrial  Water  Service; 
Ratesetting  Policy;  Central  Valley 
Project  (CVP),  CA;  Amendment  to 
Notice  of  Availability  of  Policy  Options 
Document  and  intent  To  Hold  Public 
Workshops  and  Hearings 

The  Department  of  the  Interior, 
through  the  Bureau  of  Reclamation,  has 


developed  a  municipal  and  industrial 
(M&I)  water  ratesetting  options  paper 
for  the  CVP.  The  paper  was  prepared 
pursuant  to  the  Reclamation  Project  Act 
of  1939  (53  Stat.  1187),  Pub.  L  88-44  (Act 
of  June  21, 1963.  77  Stat.  68),  and  the 
Reclamation  Reform  Act  of  1982.  title  II. 
Pub.  L.  97-293  (96  Stat.  1263). 

The  Bureau  of  Reclamation  hereby 
amends  its  Notice  of  Availability  of 
Policy  Options  Document  and  Intent  to 
Hold  Public  Workshops  and  Hearings  as 
published  in  49  FR.  page  41114,  October 
19, 1984.  The  public  hearings  dates  have 
been  rescheduled  to  receive  comments 
on  the  proposed  policy  options 
document  from  interested  individuals 
and  organizations.  The  public  hearings 
will  begin  at  1:00  p.m.  in  the  following 
locations: 

Concord — Tuesday,  Decembe  4, 1984,  at 
the  Concord  Inn  (Walnut  Room).  1401 
Willow  Pass  Road 
Sacramento — Thursday,  December  6, 
1984,  at  the  Convention  Center, 
Activities  Bldg.  (Yuba/Placer  Room), 
14th  &  K  Streets 
Fresno— Tuesday,  December  11. 1984,  at 
the  Fresno  Convention  Center  (Wine 
Room),  700  M  Street 
Requests  to  speak  may  be  made  at  the 
hearings.  Those  individuals  or 
organizations  which  desire  to  speak  at  a 
specified  time  should  send  a  written 
request  for  such  to  the  address  listed 
below.  Each  heaaring  will  continue  until 
all  persons  desiring  to  comment  have 
been  heard. 

Copies  of  the  draft  policy  may  be 
otained  without  charge  by  writing  to  the 
Regional  Director,  Bureau  of 
Reclamation,  Water  Rale  Policy,  (MP- 
440).  2800  Cottage  Way,  Sacramento,  CA 
95825.  Questions  by  telephone  should  be 
directed  to  Donna  Tegelman  at  (916) 
484-4540. 

Dated:  November  29. 1984. 
RolMrt  A.  Olson. 
Acting  Commissioner  of  Reclamation. 

\}H  Due  84-316^  Filed  12-J-M.  a«  •m| 
MLUMO  COOC  4310-0»-« 


Minerals  Management  Service 

Receipt  of  Development  Operations 
Coordination  Document;  Main  Pass 
Area;  Offshore  Louisiana 

agency:  Minerals  Management  Service. 
action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Shell  Offshore  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
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3339  and  4253,  Blocks  303  and  304.  Main 
Pass  Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  November  26. 1984. 

addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  83&-0875, 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
ejected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  November  26, 1984. 

John  L  Ranldn, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc  B4-31S«S  Filed  1Z-3-M:  S.4S  ami 
BtLUNQCOOC  4310-Mfl-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  24. 1984.  Pursuant  to  S  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Written 


comments  should  be  submitted  by 

December  19, 1984. 

Carol  0,  ShuU, 

Chief  of  Registration,  National  Register. 

ARIZONA 

Coconino  County 

Williami,  Williams  Historic  Business 
District,  Roughly  bounded  by  Grant  and 
Railroad  Aves.,  and  Ist  and  4th  Sts. 

DELAWARE 

New  Castle  County 

Wilmington,  Bancroft  and  Sons  Cotton  Mills 
(Brandywine  Cotton  Mills),  Rockford  Rd. 

Wilmington,  Public  School  No.  19,  801  S. 
Harrison  St. 

MAINE 

Cumlterland  County 

Portland  Portland  Waterfront  Historic 
District  (Boundary  Increase),  79-85  and 
295-309  Commercial  and  3  Center  Sts. 

l^fARYLAND 

Queen  Anne's  County 

Ruthsburg  vicinity,  Hawkins  Pharsalia,  MD 
304 

MISSISSIPPI 

Hinds  County 

Jackson,  Greenwood  Cemetery,  Bounded  by 
West,  Davis,  Lamar  and  George  Sts. 

NEBRASKA 

Cedar  County 

Menominere  vicinity,  Zavadil,  Franz, 
Farmstead. 

Gage  County 

Beatrice,  Kilpatrick,  Samuel  D.,  House,  701  N. 
7th  St. 

Lancaster  County 

Lincoln.  Townsend  Photography  Studio,  226 
S.  11th  St. 

NEW  JERSEY 

Atlantic  County 

Atlantic  City,  Madison  Hotel,  123  S.  Illinois 

Ave. 
Linwood.  Linwood  Borough  School  No.  1, 16 

W.  Poplar  Ave. 

Warren  County 

Oxford.  Shippen  Manor,  Belvidere  Rd. 
NEW  YORK  ^ 

Orange  County 

Maybrook  (Village),  Blake,  John,  House,  934 
Homestead  Ave. 

NORTH  CAROLINA 

Burke  County 

Morganton,  Riddle.  Dr.  Joseph  Bennet,  House. 
411  W.  Union  St. 

Carteret  County 

Beaufort.  Carteret  County  Home,  NC  101 

Edgecombe  County 

Tarboro  vicinity,  Howell  Homeplace.  SR  1517 


Forsyth  County 

Winston-Salem.  Lowe,  Cicero  Francis  House 
204  Cascade  Ave. 

Hertford  County 

Ahoskie,  Newsome,  James,  House.  NC  11  at 
jet.  NC  42 

Macon  County 

Franklin,  Bryson,  Albert  Swain,  House,  Pine 
Lane 

Martin  County 

Hamilton  vicinity.  Hickory  Hill,  NC  903 
Hamilton  vicinity,  Sheirod  Farm,  W  side  of 

NC  125/903 
Jamesville,  Jamesville  Primitive  Baptist 

Church  and  Cemetery.  E  side  of  NC  171 

Moore  County 

Pine  Bluff  vicinity,  McLeod  Family  Rural 
Complex,  .4  miles  west  of  US  1 

Pitt  County 

Greenville.  Ficklen,  E.B..  House.  508  W.  5th 
St. 

Randolph  County 

Franklinville.  Franklinville  Historic  District, 
Roughly  bounded  by  Deep  River,  Sunrise 
Ave.,  Clark  St.,  and  Greensboro  Rd. 

Richmond  County 

Little's  Mills  vicinity.  Little.  John  Phillips. 
House.  Off  NC  73 

Rowan  County 

Kannapolis  vicinity,  Stigerwalt.  John.  House. 

E  of  Kannapolis  off  SR  1221  (Old  Beatty 

Ford  Rd.) 
Spencer,  Spencer  Historic  District.  Rougiily 

bounded  by  N  to  S  Salisbury  Ave.,  8th  St.. 

Whitehead  Ave.,  and  Jefferson  St. 

Union  County 

Lancaster  vicinity.  North  Carolina-South 
Carolina  Cornerstone.  Off  US  521 

Wilson  County 

Wilson,  Old  Wilson  Historic  District, 
Roughly  bounded  by  Nd»h.  N.  Cone,  Gold 
and  Railroad  Sts.  and  M..!:'!ewood 
Cemetery 

Wilson.  West  Nash  Street  /  i  ^toric  District, 
West  Nash  St. 

Wilson,  Wilson  Central B.  -  ness-Tobocco 
Warehouse  Historic  Di.-     .  t.  Roughly 
bounded  by  Pender,  C<■^■■^^  Pine.  S. 
Jackson,  and  Hines  Sts. 

OHIO 

Coshocton  County 

Coshocton.  Meek.  J  F..  B.      '  ngs.  548 
Chestnut  St.  and  213-21  j  N.  Sixth  St. 

Cuyahoga  County 

Cleveland.  Medical  Centr-^  "  Jilding.  1001 
Huron  Rd. 

Franklin  County  ' 

Columbus.  Plaza  Hotel.  73t>-740  E.  Long  St. 

Hamilton  County 

Cincinnatic.  Courtland Flaii.  117-121  E.  Court 
St. 
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PENNSYLVANIA 
Badf  ocd  Couaty 

Bedford.  Bedford  Springs  Hotel  Historic 
District  US  220 

PUERTO  RICO 

Aguadilla  County 

A^adilla.  Cardona  Residence,  Balances  St 

«55 
Aguadilla.  District  Courthouse.  Progreso 
Aguadilla.  EJ  Parterre  [Old  De  Agua], 

Bounded  by  Munoz  Rivera.  Conzalo  Firpo, 

De  Diego  and  Mango  Sis. 
Aguadilla,  Old  Urban  Cemetery,  CuesU  Vieja 
Aguadilla.  Residence  Lopez.  Progreso  St.  #67 

San  ]uaB  Couaty 

San  Juan  vicinity,  Church  of  San  Agustin  in 
Puerto  de  Tierra,  »265  Ponce  de  Leon  Ave. 

Santuree,  Church  of  San  Mateo  de  Cangrejos 
ofSanturce.  Comer  of  San  Jorge  St.  and 
Eduardo  Conde  Ave. 

SOUTH  CAROLINA 

Lancaster  County 

Lancaster  vicinity.  North  Carolina-South 
Carolina  Cornerstone,  Off  US  521 

TENNESSEE 

Davidson  County 

Nashville.  Capers  C.M.E.  Church  (McKissack 

and  McKissack  BIdgs.  TR).  319 15th  Ave.. 

North 
Nashville.  Carnegie  Library  (McKissack  and 

McKissack  BIdgs.  TR).  Fisk  University, 

17th  Ave.,  North 
Nashville,  Hubbard  House  (McKissack  and 

McKissack  BIdgs.  TR).  1109 1st  Ave..  South 
Nashville.  Morris  Memorial  Building 

(McKissack  and  McKissack  BIdgs.  TR),  330 

Charlotte  Ave. 

Knox  County 

Knoxville.  Market  Square  Commercial 
Historic  District.  Market  Sq.  Mall 

Rutherford  County 

Eagleville,  McCord.  William  Harrison, 
House.  US  41A 

WISCONSIN 

Sheboygan  County 

Greenbush..  Robinson.  Charles.  House, 
Center  St.,  Old  Wade  House  State  Park 

Town  Herman,  Mission  House  Historic 
District  County  Trunk  M 

|nt  Doc  M-neS*  FiM  1Z-3-8«:  ft«S  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  0MB 
Review 

AOCNCV:  International  Trade 

Commission. 

action:  In  accordance  with  the 

provisions  of  the  Paperwork  Reduction 

Act  of  1980  (44  U.S.C.  Chapter  35).  the 

Commission  has  submitted  a  proposal 


for  the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review.  The  Commission  is  requesting 
an  expedited  review  and  approval  of  the 
Commission's  questionnaire  by  the 
OfTice  of  Management  and  Budget  on  or 
before  December  21. 1984. 

Purpose  of  Informatioa  Collection 

The  proposed  information  collection  is 
for  use  by  the  Commission  in  connection 
with  investigation  No.  332-185. 
Assessment  of  the  Effects  of  Barter  and 
Countertrade  Transactions  on  U.S. 
Industries,  instituted  under  the  authority 
of  section  332(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(b)).  Information  called 
for  in  this  questionnaire  pertaining  to 
military  related  export  sales  and 
resulting  offset  obligations  is  for  use  by 
the  President  as  mandated  by  section 
309  of  the  Defense  Production  Act 
Amendments  of  1984  (Pub.  L.  98-265). 
enacted  on  April  17, 1984. 

Summary  of  Proposals 

(1)  Number  of  forms  submitted:  One. 

(2)  Title  of  form:  Assessment  of  the 
Effects  of  Barter  and  Countertrade 
Transactions  on  U.S.  Industries — 
Questionnaire  for  companies  that  have 
negotiated  countertrade  agreements  or 
that  have  offset  obligations  resulting 
from  military  related  export  sales. 

(3)  Type  of  request:  New. 

(4)  Frequency  of  use:  Nonrecurring. 

(5)  Description  of  respondents:  Firms 
manufacturing  products  in  the  United 
States  that  have  negotiated  barter  or 
countertrade  agreements  with  foreign 
organizations  or  that  have  offset 
obligations  resiilting  from  military 
related  export  sales. 

(6)  Estimated  number  of  respondents: 
150. 

(7)  Estimated  total  number  of  hours  to 
complete  the  form:  5,250. 

(8)  Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm.  Information 
supplied  in  connection  with  this  survey 
associated  with  military  related  export 
sales  regarding  offsets  will  be  made 
available  in  aggregated  form  to 
appropriate  Executive  agencies  as 
designated  by  the  Office  of  Management 
and  Budget. 

Additional  Infonnation  or  Comment 

Copies  of  the  proposed  form  and 
supporting  documents  may  be  obtained 
from  Charles  Ervin,  the  USITC  clearance 
officer  (tel.  No.  202-523-4463). 
Comments  about  the  proposals  should 


be  directed  to  the  Office  of  Information 
and  Regulatory  Affairs  of  0MB, 
Attention:  Ms.  Francine  Picoult,  Desk 
Officer  for  the  U.S.  International  Trade 
Commission  on  or  before  December  21, 
1984,  The  expedited  review  is  a  result  of 
a  statutory  requirement  of  Section  309  of 
the  Defense  Production  Act 
Amendments  of  1984.  If  you  anticipate 
commenting  on  the  form  but  find  that 
time  to  prepare  comments  will  prevent 
you  from  submitting  them  promptly  you 
should  advise  OMB  of  your  intent  as 
soon  as  possible.  Copies  of  any 
comments  should  be  provided  to 
Charles  Ervin  (United  States 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  DC.  20436). 


By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

Issued:  November  30, 1984. 

|FR  Doc  S4-317ae  Filed  12-3-S4:  S:4S  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-12  (Sub-No.  75)] 

Rail  Carriers;  Southern  Pacific 
Transportation  Co..  Abandonnient  in 
Fresno  County,  CA;  Notice  of  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Southern  Pacific  Transportation 
Company  to  abandon  its  8.37-mile  rail 
line  between  milepost  208.300.  at  or  near 
Biola  Junction,  and  milepost  199.934,  at 
or  near  Biola.  in  Fresno  County,  CA. 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  pubHcation  the 
Commission  also  finds  that  (1)  a 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued:  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  l^at  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 


/ 
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service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27, 
James  H.  Bayne, 

Secretary. 

|FK  Doc  8«-3iei3  Filed  12-3-M  8.45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Proposed  Consent  Decree 
Pursuant  to  Resource  Conservation 
and  Recovery  Act  and  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Pine  Valley  Golf  Club, 
Civil  Action  No.  84-2105  (JFG)  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Jersey. 

This  is  an  action  for  civil  penalties 
and  injunctive  relief  concerning  disposal 
of  pesticides,  fungicides,  herbicides  and 
other  chemicals  in  violation  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA")  at  the  Pine  Valley  Golf 
Club,  and  for  recovery  of  the 
government's  costs  of  oversight  of 
defendants'  removal  of  the  chemicals 
pursuant  to  the  Comprehensive 
.Environmental  Response.  Compensation 
and  Liability  Act  ("CERCLA ").  The 
decree  enjoins  future  illegal  acts  and 
provides  for  the  payment  of  a  civil 
penalty  of  $26,830.84  pursuant  to  section 
3008  of  RCRA  and  a  payment  of 
$8,169.16  to  reimburse  plaintiff  for  its 
response  and  removal  costs  pursuant  to 
section  107  of  CERCLA. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  notice  written  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington,  D.C. 
20530.  and  should  refer  to  United  States 
v.  Pine  Valley  Golf  Club.  D.J.  No.  90-7- 
1-258. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  District  of  New  Jersey, 
Federal  Building.  970  Broad  Street.  Room 
502.  Newark.  New  Jersey  07102;  and  at 
the  Region  II  office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York.  New  York,  10278;  and  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
United  States  Department  of  justice, 
Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington.  D.C.  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 


Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

James  M.  Spears, 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

|FR  Doc  84-31664  Filed  lZ-S-84:  8:45  am] 
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Federal  Bureau  of  Investigation 

National  Crime  Information  Centar 
Policy  Board;  Renewal  ], 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
[U.S.C.  App.  I  (Supp.  II.  1972)1.  the  Office 
of  Management  and  Budget  (OMB) 
Circular  A-63.  the  Director.  FBI  has 
determined  that  the  renewal  of  the 
National  Crime  Information  Center 
(NCIC)  Advisory  Policy  Board  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
FBI  by  law. 

The  Board  recommends  to  the 
Director,  FBI,  general  policy  with 
respect  to  the  philosophy,  concept  and 
operational  principles  of  the  NCIC, 
particularly  the  system's  relationship 
with  local  and  state  criminal  justice 
systems. 

The  Board  consists  of  thirty  members 
of  which  twenty  are  elected  from  state 
and  local  criminal  justice 
representatives;  six  appointed  by  the 
Director.  FBL  consist  of  two  members 
each  from  the  judicial,  prosecutorial, 
and  correctional  segments  of  the 
criminal  justice  community;  four  are 
representatives  of  criminal  justice 
professional  associations,  e.g.,  American 
Probation  and  Parole  Association, 
National  Sheriff's  Association,  National 
District  Attorney's  Association,  and  the 
International  Association  of  Chiefs  of 
Pohce. 

The  Board  functions  solely  as  an 
advisory  body  in  compliance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  Its  charter  will  be  filed 
under  the  Act  fifteen  days  from  the  date 
of  the  publication  of  this  notice. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  NCIC  Advisory  Policy  Board  to 
the  the  Committee  Management  Liaison 
Officer,  Federal  Bureau  of  Investigation, 
National  Crime  Information  Center, 
Washington.  D.C.  20533. 

Dated:  Noveml)er  2. 1884. 

William  H.  Webster, 

Director. 

|FK  Doc  S4-9ia«3  Filed  12-3-84: 8:46  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Amendment  of 
Systems  of  Records 

aqency:  Office  of  the  Secretary,  Labor. 
ACTION:  Amendment  of  Privacy  System 
of  records  and  changes  in  routine  uses 
and  in  location  for  system.  Occupational 
Safety  and  Health  Administration. 

summary:  Pursuant  to  5  U.S.C.  552a(e) 
(4)  and  (11).  sections  of  the  Privacy  Act, 
the  Department  of  Labor  hereby 
publishes  for  comment  the  amendment 
of  the  system  of  records  DOL/OSHA-1, 
"Discrimination  Complaint  File."  Under 
Section  405  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(49  U.S.C.  2301  et  seq.].  the  Secretary  of 
Labor  is  responsible  for  handling 
employee  discrimination  complaints 
related  to  commercial  motor  vehicle 
safety  and  health  matters.  Pursuant  to 
the  Secretary's  Order  No.  9-83. 48  FR 
35736.  (August  5. 1983).  the  Secretary 
has  delegated  to  OSHA  responsibility 
for  administration  of  the  program 
because  OSHA  currently  investigates 
similar  discrimination  complaints 
arising  under  Section  11(c)  of  the  OSH 
Act  This  notice  amends  DOL/OSHA-1 
to  include  in  the  system  records 
maintained  pursuant  to  Section  405  of 
the  Surface  Transportation  Assistance 
Act.  This  notice  also  amends  DOL/ 
OSHA-1  to  reflect  a  change  in  the 
locations  of  the  system  and  it  also 
amends  the  system  to  reflect  more 
accurately  the  routine  uses  of  the 
records  maintained  in  the  system. 
Routine  uses  have  been  added  and 
include  the  National  Labor  Relations 
Board  and  state  occupational  safety  and 
health  agencies  which  conduct 
investigations  similar  in  scope  and 
purpose  to  those  conducted  under 
OSHA  and  STAA. 

DATE:  Persons  wishing  to  comment  on 
this  system  of  records  may  do  so  by 
January  3. 1985. 

EFFECTIVE  DATE:  Unless  otherwise 
noticed  in  the  Federal  Register,  this 
notice  shall  become  final  on  January  3, 
1984. 

AOOMESS:  Seth  P.  Zinman,  Associate 
Solicitor,  Office  of  the  Solicitor,  Division 
of  Legislative  and  Legal  Counsel  U.S. 
Department  of  Labor,  Room  N-2426,  200 
Constitution  Avenue  NW.,  Washington, 
D.C.  20210;  Telephone  (202)  523-8188. 
FOR  FURTHER  INFORMATION  pONTACn 
Sofia  P.  Petters,  Counsel  for 
Administrative  Legal  Services,  Office  of 
the  Solicitor.  Department  of  Labor.  200 
Constitution  Avenue.  NW..  Room  N- 
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242a  Washington.  DC.  20210;  Telephone 
(202)  523-8188. 

Amendment  of  DOL/OSHA-1 

Pursuant  to  the  Privacy  Act  of  1974.  5 
U.S.C.  552a.  the  Department  of  Labor 
hereby  publishes  an  amendment  to  the 
systems  of  records  maintained  by  the 
Occupational  Safety  and  Health 
Administration,  previously  published  at 
47  FR  30409-30410  (July  13. 1982). 

OOL/OSHA-1 

SYSTEM  NAME: 

Discrimination  Complaint  File. 

SYSTEM  location: 

Regional  Offices.  See  29  CFR  70.36 
(a)(3)  for  addresses. 

CATEOomcs  or  moiviouals  covehed  by  the 


Individuals  who  have  filed  complaints 
pursuant  to  section  11(c)  of  the 
Occupational  Safety  and  Health  Act  or 
section  405  of  the  Surface 
Transportation  Assistance  Act. 

CATEOOMES  OF  NCCONDS  M  THE  SYSTEM: 

Case  files  compiled  in  connection 
with  investigations  of  discrimination 
complaints. 

autmomty  pom  maintenance  of  the 
system: 

Section  11(c)  of  the  Occupational 
Safety  and  Health  Act  (Pub.  L  91-596) 
and  Section  405  of  the  Surface 
Transportation  Assistance  Act  (Pub.  L 
97-424). 

NOUTINE  USES  OF  RECONOS  MAINTAINEO  IN 
THE  SYSTEM,  ICLUOINO  CATEQONtES  OF 
USCnS  AND  TMl  FURFOSCS  OF  SUCH  uses: 

The  primary  use  of  the  records  is  in 
the  investigation  of  violations  of  section 
11(c)  of  the  OSH  Act  and/or  section  405 
of  the  Surface  Transportation 
Assistance  Act. 

Disclosure  may  be  made  to  the 
National  Labor  Relations  Board,  state 
occupational  safety  and  health  agencies 
and  to  other  Federal  and  state  agencies 
when  they  are  conducting  similar  or 
related  investigations. 

FomcES  ANO  Fiucnces  fon  stonino, 
wimtwiNO.  accessino,  retainino,  and 

mSFCSMM  OF  records  in  the  SYSTEM: 
STORAGE: 

Manual  files. 

IKTRIEVAailJTY: 

By  complainant's  name  or  case 
identification  number. 

SAFSOUAROS: 

Locked  storage  equipment,  and 
personnel  screening. 


retention  and  disposal: 

Destroy  5  years  after  case  is  closed. 

SYSTEM  MANAOER<S)  NAME  ANO  AOORESS: 

Regional  Administrator  at  address 
where  system  is  located. 

notification  PROCEDURES: 

As  above. 

RECORD  ACCESS  PROCEDURES: 

As  above. 

CONTESTING  RECORD  PROCEDURES: 

As  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  complaints  filed  alleging 
discrimination  and  information 
compiled  in  connection  with 
investigations  of  alleged  acts  of 
discrimination. 

SYSTEMS  EXEMPTED  FKOM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

In  accordance  with  paragraph  (k)(2)  of 
the  Privacy  Act.  investigatory  material 
compiled  for  law  enforcement  purposes 
which  is  maintained  in  the 
Discrimination  Complaint  File  is  exempt 
from  paragraphs  (c)(3);  (d).  (e)(1):  (e)(4) 
(G).  (H).  and  (I);  and  (f)  of  5  U.S.C.  552a. 
Disclosure  of  information  contained  in 
this  file  could  threaten  investigators, 
witnesses,  information  and  their 
families  with  adverse  consequences  and 
could  hinder  elective  enforcement  of 
the  Occupational  Safety  and  Health  Act 
and  the  Sui  face  Transportation 
Assistance  Act.  In  order  to  conduct 
effective  investigations  it  is  necessary  to 
guarantee  the  confidentiality  of 
information  being  collected.  Release  of 
such  information  would  constitute  a 
breach  of  the  guarantee  of 
confidentiality,  cculd  lead  to  the 
intimidation,  harassment  or  dismissal 
from  employment  of  those  involved,  and 
could  discourage  those  contacted  in 
future  investigations  from  cooperating 
with  investigators. 

Signed  at  Washington,  D.C.  29th  day  of 
November  1984. 

Fofd  B.  Ford, 

Under  Secretary  of  Labor. 

|FR  Doc.  t*-3ieS4  Kilcd  1Z-9-M.  a:4S  «ni| 
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Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance,  Electra  Co.  et  aL 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 


Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
November  19. 1984-November  23. 1964. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  ."iiHnificant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  any  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

[2]  That  sales  or  production,  or  both, 
of  the  firm  or  suhdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-  W-15.380:  Electro  Co..  Division  of 

Masco  Corp.  of  Indiana. 

Cumberland.  !N 
TA-W-15.307:  Kern  Foods,  Inc..  Ohio 

Division,  Leipsic,  OH 
TA-W-15.386;  Pera  Fashions.  Inc.. 

Miami,  FL 
TA-W-15,444:  Noyo  Pride,  Inc.,  Fori 

Bragg.  CA 
TA-W-15.408;  AT&T  Technologies.  Inc.. 

Kearny.  Nf 

In  the  following  case  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met  for  the  reason  specified. 

TA-W-15.401:  Cheney  Brothers,  Inc.. 
Manchester.  CT 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met. 
Separations  from  the  subject  firm 
resulted  from  a  transfer  of  production  to 
another  domestic  facility. 

Affirmative  Determinations 

TA-W-15.322:  Pierrette.  North  Bergen. 
NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
15, 1983. 

TA-W-15.452:  U.S.  Steel  Corp.. 

International  Traffic  Dept.,  New 
York.  NY 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  21. 
1983  and  before  November  1. 1984. 
TA-W-15.472;  The  Hanover  Shoe,  Inc., 
Hanover.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  1. 
1984. 

TA-W-15.403;  The  Hanover  Shoe,  Inc., 
White  Sulphur  Springs,  WV 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  17, 

1983  and  before  September  30, 1984. 
TA-W- 15,372:  Complex  Division 

Stretchwear  Manufacturing  Co., 

Inc.,  Coamo.  PR 
A  certiRcation  was  issued  covering  all 
workers  separaled  on  or  after 
September  1, 1983  and  before  April  1. 
1984. 
TA-W15448:  Lesnow  Manufacturing 

Co..  Inc..  Easlhampton,  MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
1.1984. 
TA-W-15.490:  Kurt  Preiss  Leather 

Creations.  Inc.,  Hallandale,  FL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  1, 

1984  and  before  September  30, 1984. 
I  hereby  certify  that  the 

aforementioned  determinations  wore 
issued  during  the  period  November  19. 
1984-November  23, 1984.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street,  NW., 
Washington,  D.C.  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  November  27, 1984. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

|fD  Doc  S4-31M7  Filed  12-3-M;  8:46  UBj 
BILUNa  CODE  4S1O-S0-M 

Numerical  Values  for  Performance 
Standards  for  Titles  ll-A  and  III  of  the 
Job  Training  Partnership  Act  (JTPA)  In 
Program  Year  1985 

agency:  Employment  and  Training 
Administration.  Labor. 
action:  Notice  of  Performance 
Standards. 

summary:  The  Department  of  Labor 
(DOL)  is  announcing  performance         ^ 
standards  for  Program  Year  (PY)  1985 
for  Titles  II-A  and  III  of  the  Job  Training 
Partnership  Act.  The  performance 
standards  established  in  PY  1984  will  be 
retained  in  PY  1985. 
DATES:  the  performance  standards 
announced  in  this  document  apply  to 
Program  Year  (PY)  1985,  which  begins 


on  July  1. 1985.  and  ends  on  June  30, 
1988. 

FOR  FURTHER  INFORMA-PON  CONTACT: 

Mr.  Hugh  Davies.  Telephone:  202-376- 
6700. 

SUPPLEMENTARY  INFORMA-nON:  On  July 
6, 1984,  the  Department  of  Labor  (DOL) 
solicited  public  comments  on  an  Options 
Paper  regarding  whether  numerical 
values  of  the  performance  standards 
under  Title  II-A  of  the  Job  Training 
Partnership  Act  (JTPA)  should  be 
adjusted  each  program  year  (PY)  or 
every  two  years.  49  FT^  27840.  This 
notice  announces  DOL's  decision  to 
retain  for  PY  1985  the  same  numerical 
values  for  the  performance  standards 
established  for  PY  1984. 

DOL  received  forty-two  comments  in 
response  to  the  July  6  notice  regarding 
adjusting  the  numerical  values  for  the 
Secretary's  preformance  standards  for 
JTPA  Title  II-A  programs  in  PY  1985  and 
subsequent  years.  Twenty-eight 
respondents  favored  Option  2  that 
would  change  the  measures  and 
numerical  values  no  more  than  every 
two  years;  eleven  respondents  favored 
Option  1  that  would  revise  the 
numerical  values  for  PY  1985  standards 
and  during  alternate  years;  and  three 
respondents  did  not  favor  either  option. 

Given  this  response  and  based  on  its 
own  examination  of  the  issue,  DOL  has 
decided  to  maintain  the  PY  1984 
standards  for  a  second  year.  It  also  will 
continue  the  same  approach  for  setting 
JTPA  Title  III  standards. 

ITPA  Titles  II-A  and  HI 

Performance  Standards  for  PY  1985 

The  performance  standards  for  PY 
1985  for  JTPA  Titles  II-A  and  III  shall  be 
the  same  as  those  published  in  the 
Federal  Register  notice  at  49  FR  4052 
(February  1. 1984).  Therefore,  the  Title 
II-A  standards  are:  Adult  entered 
employment  rate.  55  percent:  adult  cost 
per  entered  employment  rate,  $5,704; 
adult  average  wage  at  placement,  $4.91; 
adult  welfare  entered  employment  rate, 
39  percent;  youth  entered  employment 
rate,  41  percent;  youth  positive 
termination  rate,  82  percent;  youth  cost 
per  positive  termination.  $4,900, 
Performance  standards  issuances  which 
were  in  effect  for  PY  84  shall  continue  to 
be  in  effect  for  PY  85  (namely  PSI-2-84. 
PSI-3-&4.  PSI-l-PY  84).  For  Title  lU, 
Governors  again  shall  be  required  to  set 
an  entered  employment  rate  standard 
for  formula  funded  projects,  and  are 
encouraged  to  set  goals  for  cost  per 
entered  employment. 


Signed  at  Washingtoj^  D  C.  this  28  day  of 
November  1984. 

Frank  C  Casillas. 

Assistant  Secretary  for  Eniployment  and 
Training. 

|FR  Doc  M-3104S  Filed  12-3-M.  8  4.s  ami 
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Mine  Safety  and  Heaitr<  Administration 
[Docket  No.  M-44-223-C I 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Colorado  Westmoreland  inc. 

Colorado  Westmoreland  Inc.,  P.O.  Box 
E,  Paonia.  Colorado  ei42H.  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1714-2(e)(3)  (sell  rescue  devices; 
use  and  location  require mr'nts)  to  its 
Orchard  Valley  Mine  lo< med  in  Delta 
County.  Colorado.  The  p^'Hiion  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977., 

A  summary  of  the  pctiuoner's 
statement  follows: 

1.  The  petition  conceals  the 
requirement  that  self-con* dined  self- 
rescuer  (SCSR)  devices  no*  t>e  placed 
more  than  25  feet  from  n  .oers  on 
mantrips  into  and  out  ol  the  mine. 

2.  As  an  alternative  method,  petitioner 
proposed  to  cache  SCSR>  oi  intervals 
not  to  exceed  2.000  ffft  niong  the 
iQantrip  routes.  Cached  SCSKs  will  be 
checked  once  every  sev^n  days.  Any 
unit  carried  or  wem  will  Ue  checked 
every  shift. 

3.  Petitioner  states  thr'  'he  proposed 
alternate  method  will  p'  v  i Je  the  same 
degree  of  safety  for  the  m.ners  affected 
as  that  afforded  by  the  s'.mdard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  commems  These 
comments  must  be  filed  wiih  the  Office 
of  Standards.  Reguldtinr«  and 
Variances,  Mine  Safety  ^nd  Health 
Administration.' Room  fij".  4015  Wilson 
Boulevard.  Arlington  V  ri^mia  22203.  All 
comments  must  be  pos-'mdrked  or 
received  in  that  office  on  or  before 
January  3, 1985.  Copies  of  the  petition 
are  available  for  inspecion  at  that 
address. 

Dated:  November  23.  imm 

Patrida  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

|FR  IXk.  a^-nau  FIM  U-S-M;  S.«S  am) 
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Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard;  Giant 
Portland  ft  Masonry  Cement  Co. 

Giant  Portland  ft  Masonry  Cement 
Company.  P.O.  Box  218.  Harleyville.  SC 
29448  has  flled  a  petition  to  modify  the 
application  of  30  CFR  56.1&-14(b) 
(overhead  cranes;  requirements]  to  its 
Harieyville  Quarry  and  Mill  (l-D.  No.  38- 
OCnOT)  located  in  Dorchester  County, 
South  Carolina.  The  petition  is  Hied 
under  section  101  (c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  operator-carrying 
overhead  cranes  be  provided  with 
automatic  switches  to  halt  uptravel  of 
the  blocks  before  they  strike  the  hoist. 

2.  Petitioner  seeks  a  modification  of 
the  standard  to  permit  operation  of  the 
Marl  Crane  without  an  automatic  switch 
to  halt  uptravel  of  the  blocks  before  they 
strike  the  hoist.  Petitioner  states  that 
there  is  no  travel  of  equipment  or 
personnel  under  or  in  the  vicinity  of  the 
suspended  load  of  the  crane  and  that  the 
switch  would  serve  no  purpose  of 
safety. 

3.  For  this  reason,  petitioner  requests 
a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  {>ostmarked  or 
received  in  that  office  on  or  before 
January  3, 198S.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated  November  23. 1964. 
Patricia  W.  Stv^r. 
Director.  Office  of  Standards.  Regulatiorta 

and  Variances. 

IFK  Doc  M-nsae  I>i4ad  U-*-Mc  k4S  tm\ 


lOocket  Ma  l»-«4-22-M] 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard;  Kaiser 
Sand  ft  Gravel  Co. 

Kaiser  Sand  ft  Gravel  Company.  P.O. 
Box  580.  I^easanton.  California  94566 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.16-2(c) 
(materials  storage  and  handling)  to  its 
Radum  Plant  (IJ).  No.  04-01827)  located 
in  Alameda  County.  California.  The 


petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  ladders,  platforms,  or 
staging  be  provided  where  persons  are 
required  to  enter  any  facility  for 
maintenance  or  inspection  purposes, 
that  no  person  enter  the  facility  until  the 
supply  and  discharge  of  materials  have 
ceased  and  the  supply  and  discharge 
equipment  is  locked  out.  that  persons 
entering  the  facility  wear  a  safety  belt  or 
harness  equipped  with  a  lifeline  suitably 
fastened,  and  that  a  second  person, 
similarly  equipped,  be  stationed  near 
where  the  lifeline  is  fastened  to 
constantly  adjust  it  or  keep  it  tight  as 
needed,  with  minimum  slack. 

2.  As  an  alternate  method,  petitioner 
proposes  to  conduct  repairs  inside 
bunkers  or  silos  as  follows: 

a.  All  material  (rock,  sand  or  gravel)  is 
drained  or  drawn  down  to  empty  the 
bunker/silo; 

b.  By  a  positive  means,  a  chain  locks 
out  the  lower  draw-down  gate  by  each 
wnricer  to  prevent  opening; 

c.  The  switch  gear  that  activates  the 
gate  is  tagged-out  by  the  worker, 

d.  A  permanent  ladder  is  provided 
and  internal  repair  commences  at  the 
bottom  of  the  bunker/silo,  providing  a 
safe  working  surface.  No  void  can  form 
below  nor  can  the  gate  be  opened,  also 
eliminating  the  use  of  safety  belts  and 
life  lines; 

e.  There  is  always  a  person  with  radio 
communication  to  the  control  room  that 
calls  for  and  controls  the  flow  of  sfyecific 
materials  into  a  series  of  bunkers, 
including  the  buiiker/silo  where  work 
may  be  conducted  below. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  AHington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  3. 1985.  Copies  of  th%  petition 
are  available  for  inspection  at  that 
address. 


Dated:  November  23. 1984. 
Patrida  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

|FR  Doc.  84-31657  Filed  12-J-M;  »45  ami 
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Office  of  Pension  and  Welfare  Benefit 
Progrants 

[Application  No.  D-4683  et  aL] 

Proposed  Exemptions;  the  Royal  Bank 
of  Canada  et  aL 

AGENCY:  Pension  and  Welfare  Benefit 

Programs,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Conmients  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Program.  Room  C-4528, 
U.S.  Department  of  Labor,  200 
Constitution  Aveuae.  NW.,  Washington, 
D.C.  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  I^ndency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  i*ublic 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4877.  200 
Constitution  Avenue.  NW..  Washington. 
DC.  20216. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
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Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  bearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATKM:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Han 
No.  4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

The  Royal  Bank  of  Canada  (Royal  Bank) 
Located  in  Montreal,  Quebec.  Canada 

(Application  No.  D-46B3| 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (D)  of  the  Code  shall  not 
apply,  retroactive  to  June  15, 1981.  to  the 
execution  by  Royal  Bank  of  a  letter  of 
credit  agreement  (the  Agreement) 
providing  for  and  the  actual  issuance, 
maintenance  in  effect  and  performance 
or  honoring  of  a  letter  of  credit  (the 
Letter  of  Credit)  in  conjunction  with  a 
private  financing  arrangement  where 
Royal  Bank  may  have  had  or  may  in  the 
future  have  a  party  in  interest 
relationship  with  one  or  more  of  the 
several  investor  employee  benefit  plans 
(the  Plans). 

Effective  Date:  If  this  proposed 
exemption  is  granted,  the  effective  date 
will  be  June  15, 1981. 

Summary  of  Facts  and  Representations 

1.  The  Letter  of  Credit  is  an  integral 
part  of  the  subject  leveraged  lease 
financing  transaction  involving  the 
purchase  of  a  McDonnell  Douglas  DC- 
10-15  aircraft  (the  Aircraft)  for  lease  and 


operation  by  Compania  Mexicana  de 
Aviacion,  S.A.  de  C.V.  (Mexicana).  a 
major  Mexican  airline.  The  mechanism 
by  which  the  Aircraft  was  acquired  and 
leased  to  Mexicana  was  a  complex  but 
fairly  typical  leveraged  lease  financing 
arrangement  containing  the  following 
elements:  (1)  Mexicana  had  previously 
contracted  with  McDonnell  Douglas 
Corporation  (the  Manufacturer)  to 
purchase  the  Aircraft.  As  part  of  the 
Hnancing  arrangement,  Mexicana 
assigned  its  rights  and  obligations  under 
the  purchase  agreement  to  the  Bank  of 
New  York  (Owner  Trustee)  as  trustee, 
with  the  Manufacturer  consenting  and 
agreeing  to  the  assignment;  (2)  The 
Owner  Trustee,  acting  on  behalf  of 
McDonnell  Douglas  Financing 
Corporation  (the  Owner  Participant), 
purchased  the  Aircraft  from  the 
Manufacturer  for  $50,000,000;  (3)  The 
Owner  Trustee  obtained  $17,000,000  ( Va 
of  the  purchase  price]  from  the  Owner 
Participant  and  the  balance  from  the 
collective  investment  of  eleven  life 
insurance  companies  and  one 
commercial  bank  (the  Loan 
Participants).'  Some  of  the  Loan 
Participants  have  invested  funds  on 
behalf  of  the  Plans  through  insurance 
company  separate  accounts  and,  in  the 
case  of  the  commercial  bank,  through  a 
commingled  pension  trust;  (4)  The 
amounts  loaned  by  the  Loan 
Participants  were  evidenced  by  a  series 
of  non-recourse  notes  (the  Loan 
Certificates)  issued  by  the  Owner 
Trustee  pursuant  to  a  trust  indenture 
and  mortgage  (the  Indenture)  between 
itself  and  Bankers  Trust  Company  (the 
Loan  Trustee),  as  trustee  for  the  holders 
of  the  Loan  Certificates.  The  Loan 
Certificates  mature  twelve  years  after 
their  issue  and  bear  interest  at  the  rate 
of  15 V4  percent  per  annum  with 
principal  amortization  payments 
commencing  at  the  end  of  the  second 
year.  Among  other  things,  the  Indenture 
created  s  security  interest  in  the  Aircraft 
in  favor  of  the  holders  of  the  Loan 
Certificates  and  the  Royal  Bank;  (5)  To 
provide  further  security  for  the  holders 
of  the  Loan  Certificates,  the  Owner 
Trustee  entered  into  the  Agreement  with 
the  Royal  Bank.  The  Agreement 
provides  for  the  issuance  by  the  Royal 


'  The  names  of  the  original  IxMn  Participuntt  are 
Aetna  Life  Insurance  Company.  INA  Ufe  Insurance 
Company.  Horace  Mann  Life  Insurance  Company, 
INA  Life  Insurance  Company  of  New  York. 
Standard  Ufe  Insurance  Company  of  Indiana.  |ahn 
Hancock  Mutual  Life  Insurance  Company.  Morgan 
Guaranty  Trust  Company  of  New  York  (as  Trustee 
of  a  Commingled  Pension  Trust).  Union  Mutual  Life 
Insurance  Company,  Unionmutual  Stock  Life 
Insurance  Co.  of  America,  Unionmutual  Stock  Life 
Insurance  Company  of  New  York,  Canada  Life 
Assurance  Company  «nd  Crown  Ufe  Insurance 
Company. 


Bank  of  the  Letter  of  Credit  in  favor  of 
the  Loan  Trustee,  for  the  benefit  of  the 
holder*  of  the  Loan  CertiRcates.  in  an 
amount  sufficient  to  cover  the  full 
amount  of  the  principal  and  interest 
owing  on  the  Loan  Certificates;'  and  (6) 
the  Aircraft  was  then  leased  by  the 
Owner  Trustee  to  Mexicana  for  a  basic 
term  of  fifteen  years  under  a  lease 
agreement  (the  Lease  Agreement) 
providing  for  rentals  sufficient  to  pay  all 
of  the  obligations  arising  under  the 
a^'eements  referred  to  above.  The 
various  elements  to  the  fmancing 
agreement  were  tied  together  by  a 
participation  agreement  executed  by  all 
the  parties  to  the  above  described 
transactions  except  the  Manufacturer  of 
June  15, 1981. 

2.  The  Royal  Bank  is  a  Canadian 
chartered  bank  headquartered  in 
Montreal,  Province  of  Quebec.  It  is 
Canada's  largest  bank  and  the  fourth 
largest  in  North  America.  On  October 
31, 1982,  it  had  total  assets  of  Can.  $88.5 
billion  (U.S.  $72.2  billion,  based  on  the   . 
exchange  rate  on  October  29, 1982  of 
Can.  Sli)0=U.S.  $.8157).  Included  amonK 
its  holdings  are  two  wholly-owned 
banking  subsidiaries  in  the  United 
States  and  its  possessions:  the  Royal 
Bank  and  Trust  Company  (New  Yorlc, 
New  Yoik)  and  Banco  de  San  Juan  (Hato 
Rey.  Puerto  Rico).  Since  both  of  these 
financial  institutions  possess 
authorization  to  engage  in  trust 
activities,  it  is  possible  that  one  of  the 
Plans  having  a  beneficial  interest  in  the 
Loan  Certificates  may  have  a  party  in 
interest  relationship  with  an  affiliate  of 
the  Royal  Bank. 

3.  The  Letter  of  Credit  is  an 
unconditional  and  irrevocable  promise 
to  pay  to  the  Loan  Trustee  (for  the 
benefit  of  the  holders  of  the  Loan 
Certificates)  the  amount  stated  therein 
by  a  single  payment  upon  presentation 
by  the  Loan  Trustee  of  certain  specified 
documents,  one  of  which  is  a  certificate 
of  the  Loan  Trustee  that  either  an  event 
of  default  has  occurred  under  the 
Indenture  or  a  payment  to  the  Loan 
Certificate  holders  is  or  may  be  an 
avoidable  preference  under  the  U.S. 
Banlcniptcy  Code  (as  a  result  of  the 
bankruptcy  of  Mexicana).  The  Loan 
Certificates  become  immediately  due 
and  payable  upon  the  giving  of  the 
notice  of  acceleration  to  the  Owner 
Trustee,  such  notice  may  be  given  by 


*  The  fact  that  the  repayment  of  the  Loan 
Certificates  is  fully  covered  by  the  Royal  Bank  s 
Letter  of  Credit  means  that  the  interest  rate  on  th<> 
Loan  Certificates  is  lower  than  the  interest  rate 
which  would  have  been  required  if  such  repaymeni 
were  dependent  solely  upon  the  lease  rentals 
payable  by  Mexicana  and  the  mortgage  on  th>> 
Aircraft. 
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either  Royal  Bank  or  the  holders  of 
twenty  five  (25)  percent  or  more  in 
outstanding  principal  amount  of  the 
Loan  Certificates.  Upon  receipt  of  the 
notice  of  acceleration,  the  Loan  Trustee 
is  obligated  to  demand  payment  from 
the  Royal  Bank  under  the  Letter  of 
Credit  in  an  amount  equal  to  the 
outstanding  principal  and  interest  due 
on  the  Loan  CertiFicates.  When  the  Loan 
Trustee  receives  payment  from  the 
Royal  Bank,  it  will  in  turn  pay  all  of  the 
holders  of  the  Loan  Certificates  against 
delivery  of  the  outstanding  Loan 
Certificates  duly  endorsed  and  assigned 
to  the  Royal  Bank.  While  Royal  Bank 
may  give  the  notice  of  acceleration 
which  sets  in  motion  the  demand  for 
payment  under  the  Letter  of  Credit, 
section  4.15  of  the  Indenture  provides 
that  "no  such  action  shall  adversely 
affect  the  interests  of  the  holders  of  the 
Loan  Certificates." 

The  Letter  of  Credit  Agreement 
provides  for  a  fee  payable  to  Royal  Bank 
in  an  amount  equal  to  one  percent  on 
the  average  daily  maximum  amount 
available  under  the  Letter  of  Credit, 
subject  to  certain  limitations.  The  fee  is 
payable  by  the  Owner  Trustee;  however 
the  Lease  Agreement  between  the 
Owner  Trustee  and  Mexicana  provides 
that  the  amount  of  the  fee  is  included  in 
the  rent  payable  by  Mexicana.  Non- 
payment of  this  fee  will  not  affect  the 
validity  of  the  Letter  of  Credit  or  the 
obligations  of  Royal  Bank  thereunder. 

4.  Royal  Bank  acknowledges  that  it 
has  de  minimus  banking  relationships 
with  the  Loan  Trustee  and  certain  of  the 
Loan  Participants  and  believes  it  is  the 
principal  Canadian  banker  for  Crown 
Life  Insurance  Company.  However, 
Royal  Bank  represents  that  it  neither 
owns  five  percent  or  more  of  the 
outstanding  voting  shares  nor  has  the 
power  to  influence  the  management 
decisions  of  any  of  the  Loan  Participants 
or  the  Loan  Trustee. 

5.  The  applicant  understands  that  the 
Department  has  taken  the  position  that 
where  a  loan  transaction  in  which 
employee  benefit  plans  are  investors  is 
guaranteed  by  a  person  having  a  party 
in  interest  relationship  to  such  investing 
plans  a  prohibited  extension  of  credit 
exists  between  the  guarantor  and  the 
investing  plans,  the  Loan  Participants 
disclosed  the  identities  of  all  Plans  with 
more  than  a  5%  interest  in  any  separate 
account  or  in  the  commingled  pension 
trust,  and  reasonable  steps  were  taken 
to  determine  that  no  party  in  interest 
relationship  existed  between  the  Royal 
Bank  and  those  Plans.  However,  the 
Loan  Participants  refused  to  disclose  the 
identities  of  Plans  owning  less  than  5% 
interests  in  the  separate  accounts  and 


commingled  pension  fund.  Since  the 
identity  of  certain  of  the  Loan 
Certificate  holders  could  not  be 
established  in  advance,  the  Royal  Bank 
is  concerned  that  it  may  be  a  party  in 
interest  (e.g..  by  providing  custodial  or 
other  services)  to  a  Plan  which  either 
has  or  may  hereafter  acquire  Loan 
Certificates.  Therefore,  should  a  full 
disclosure  of  the  identity  of  Plans 
investing  in  the  Loan  Certificates 
establish  such  a  relationship,  it  could  be 
argued  that  the  issuance  and 
maintenance  in  effect  of  the  Letter  of 
Credit  involves  a  loan  or  extension  of 
credit  in  violation  of  section  406(a)(1)(B) 
of  the  Act. 

The  applicant  acknowledges  the 
possible  application  of  two  previously 
granted  class  exemptions  involving 
investment  by  bank  collective 
investment  funds  and  insurance 
company  pooled  separate  accounts.' 
However,  the  Loan  Participants  have 
not  been  willing  to  provide  assurances 
that  the  pooled  accounts  which  they 
operate  meet  the  requirements  of  those 
exemptions.  The  Royal  Bank  also 
acknowledges  the  existence  of  the 
recently  granted  class  exemption  for 
qualified  professional  asset  managers 
(QPAM);  *  however,  Royal  Bank  has  no 
assurances  that  transactions  involving 
current  holders  of  the  Loan  Certificates 
would  qualify  for  the  relief  available 
under  that  exemption.  Additionally,  the 
Indenture  acknowledges  the  potential 
for  transferability  of  the  Loan 
Certificates  to,  among  others,  employee 
benefit  plans  which  are  not  invested 
through  such  pooled  vehicles  or 
managed  by  entities  which  satisfy  the 
definition  of  a  QPAM.  To  date  no  sales 
have  occurred  and  the  Loan  Trustee 
stated  that  as  of  July  1. 1984.  the  original 
Loan  Participants  continue  to  be  the 
beneficial  owners  of  the  Loan 
Certificates.  The  applicant  also  notes 
that  the  Department  has  taken  the 
position  that  a  loan  or  extension  of 
credit  which  is  permissible  when 
entered  into  nevertheless  becomes 
prohibited  if  a  party  in  interest 
relationship  develops  thereafter.  The 
honoring  of  the  Letter  of  Credit  by  the 
Royal  Bank  also  raises  prohibited 
transaction  problems  should  the 
Department  determine  the  transfer  of 
the  Loan  Certificates  under  the  terms  of 
the  Indenture  to  be  prohibited.  Because 
of  the  above  stated  concerns  Royal 
Bank  has  determined  that  it  could  be 


»  Prohibited  TranMction  Exemption  78-19.  43  FR 
59915.  December  22.  1978  and  Prohibited 
Transaction  Exemption  80-51.  45  FR  49709.  |uly  25. 
1980. 

♦  Prohibited  Transaction  Exemption  84-14.  49  KR 
9494.  March  13. 1964 


exposed  to  the  risk  of  a  possible 
prohibited  extension  of  credit  for  the  life 
of  the  Letter  of  Credit.  Accordingly,  the 
applicant  has  determined  it  appropriate 
to  seek  exemptive  relief  for  the 
transactions  described  herein. 

6.  In  summary,  the  applicant  has 
represented  that  the  proposed 
transaction  meets  the  statutory  criteria  ' 
for  an  exemption  under  section  408(a)  of 
the  Act  because:  (a)  The  proposed 
exemption  applies  to  the  issuance, 
maintenance  in  effect,  performance  and 
hororing  of  a  single  letter  of  credit,  the 
terms  of  which  are  fixed  based  on  arms 
length  negotiations  between  unrelated 
parties;  (b)  the  Letter  of  Credit  is  a 
secondary  form  of  security  adding  an 
additional  protection  at  no  cost  to  the 
holders  of  the  Loan  Certificate  and 
which  is  held  by  the  independent  Loan 
Trustee  acting  pursuant  to  the  Indenture: 
and  (c)  repayment  of  the  Loan 
Certificates  is  assured  by  Royal  Bank's 
unconditional  obligation  and  its 
substantial  resources. 

For  Further  Information  Contact:  Paul 
R.  Antsen  of  the  Department,  telephone 
(202)  523-6915.  (This  is  not  a  toll-free 
number.) 

Krohn  Clinic,  Ltd.,  Money  Purchase 
Pension  Plan  (the  Plan)  Located  in  La 
Crosse,  Wisconsin 

lApplicalion  No.  D-5370| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2),  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  (1)  a  lease,  effective  July  1, 1984,  of 
certain  improved  real  property  (the 
Property)  by  the  Plan  to  Krohn  Clinic, 
Ltd.,  (the  Employer),  the  sponsor  of  the 
Plan;  and  (2)  the  potential  cash  purchase 
of  the  Property  from  the  Plan  by  the 
Employer  pursuant  to  a  provision  in 
such  lease;  provided  that  the  terms  and 
conditions  of  such  transactions  are  at 
least  as  favorable  to  the  Plan  as  the  Plan 
could  expect  in  arm's-length 
transactions  with  unrelated  parties. 

Effective  date:  If  granted,  this 
exemption  will  be  effective  July  1, 1984. 

Summary  of  Fads  and  Representations 

1.  The  Plan  is  a  defined  contribution 
money  purchase  pension  plan  with  47 
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participants  and  total  assets  of 
$2,430,600  as  of  September  14, 1984.  The  ' 
Employer  is  a  Wisconsin  professional 
corporation  with  a  net  worth  of  $686,928 
as  of  April  6. 1964.  operating  as  the 
Krohn  Medical  Clinic  for  the  general 
practice  of  medicine.  The  trustee  of  the 
Plan  is  the  La  Crosse  Trust  Company 
(the  Trustee),  which  represents  that  it  is 
independent  of  and  unrelated  to  the 
Employer  except  as  Trustee  of  the  Plan. 
Among  the  assets  of  the  Plan  is  the 
Property,  a  160,000  square  foot  parcel  of 
land  improved  with  a  one-story  frame 
and  masonry  building  and  adjacent 
parking  lot  located  at  610  West  Adams 
Street  in  Black  River  Falls,  Wisconsin 
and  used  by  the  Employer  as  its 
principal  place  of  business.  As  of 
February  15. 1984  the  property  had  a  fair 
market  value  of  $610,000,  according  to 
Donald  F.  Johnson  (Johnson),  an 
independent  professional  real  estate 
appraiser  whose  office  is  located  in  La 
Crosse,  Wisconsin.  Based  upon 
Johnson's  valuation,  the  Property 
constitutes  25  percent  of  the  total  assets 
of  the  Plan  as  of  September  14, 1984.  The 
Property  has  been  leased  by  the 
Employer  from  the  Plan  continuously 
since  1970  under  a  lease  (the  Original 
Lease]  which  was  renewed  according  to 
its  terms  on  May  31, 1982.  The  Employer 
represents  that  the  Original  Lease 
constitutes  a  lease  as  defined  under 
section  414(c)(2)  of  the  Act  and  is 
therefore  exempt  until  June  30, 1984  from 
the  prohibitions  of  section  406  and  407 
of  the  Act.*  An  exemption  is  requested 
to  permit  the  Employer's  continued  lease 
of  the  Property  from  the  Plan  past  June 
30, 1984  under  a  modification  of  the 
Original  Lease  (the  New  Lease), 
effective  July  1, 1984,  under  the  terms 
and  conditions  proposed  herein. 

2.  The  interests  of  the  Plan  for  all 
purposes  under  the  New  Lease  are  and 
will  remain  represented  by  the  Trustee. 
The  New  Lease  is  a  triple  net  lease  for 
an  initial  term  often  years,  with 
provisions  for  unlimited  five-year 
renewal  terms  at  the  Trustee's  sole 
discretion.  Under  the  New  Lease  the 
employer  assumes  responsibility  for  all 
taxes,  all  costs  of  maintenance  and 
repair,  and  full  fire  and  extended 
coverage  insurance  on  the  Property.  The 
New  Lease  requires  the  Employer  to 
indemnify  the  Plan  and  hold  the  Plan 
harmless  against  all  claims,  demands, 
and  liabilities  arising  from  the 
Employer's  use  of  the  Property.  Annual 
rental  under  the  New  Lease,  payable 
monthly,  will  be  the  greater  of  (1)  the 
fair  market  rental  value  of  the  Prijperty 


'The  Department  exprcMee  no  opinion  ■(  to 
whether  the  OnginaJ  LeaM  condilutM  a  leaM  at 
deflned  under  aeclion  414(c)(2)  ot  the  Act 


as  determined  annually  by  an 
independent  appraiser  selected  by  the 
Trustee,  or  (2)  ten  percent  of  the  fair 
market  value  of  the  Property  as 
determined  annually  by  independent 
appraiser  selected  by  the  Trustee. 
Rental  during  any  renewal  term  shall  be 
determined  in  the  same  manner.  Johnson 
has  determined  that  the  amount  of 
rental  being  charged  under  the  Original 
Lease  at  the  time  of  his  appraisal,  which 
was  $60,000,  was  equal  to  the  Property's 
fair  market  rental  value.  After  an 
investigation  by  the  Trustee  of  existing 
market  conditions  relating  to  the 
Property's  fair  market  rental  value  as  of 
July  1, 1984,  in  which  the  Trustee  found 
no  significant  changes  since  Johnson's 
appraisal  of  February  15, 1984,  the 
annual  rental  under  the  New  Lease  for 
its  first  year  has  been  set  at  $61,000, 
representing  the  higher  figure  of  ten 
percent  of  the  Property's  fair  market 
value.  Other  than  the  amount  of  rental, 
all  terms  and  conditions  of  the  New 
Lease  during  any  renewal  terms  shall 
remain  the  same  as  those  of  the  New 
Lease  during  its  initial  term.  Any 
renewal  of  the  New  Lease  beyond  its 
initial  ten-year  term  shall  be  at  the  sole 
discretion  of  the  Trustee. 

3.  The  New  Lease  includes  a  provision 
(the  Put  Option)  under  which  the 
"Trustee  may  require  the  Employer  to 
purchase  the  Property  from  the  Plan  for 
cash  upon  ninety  days'  written  notice 
for  a  purchase  price  equal  to  the  greater 
of:  (1)  The  fair  market  value  of  the 
Property  as  determined  by  a  qualified, 
independent  real  estate  appraiser 
chosen  by  the  Trustee,  or  (2)  the  original 
cost  of  the  Property  to  the  Plan.  Such  a 
purchase  of  the  Property  under  the  Put 
Option  shall  occur  without  any 
attendant  sales  costs  to  the  Plan.  The 
Put  Option  provides  that  the  Trustee 
shall  predicate  any  decision  to  exercise 
the  Put  Option  on  a  good-faith 
evaluation  of  the  following  factors:  [l] 
The  yield  of  the  Property  in  relation  to 
alternative  investment  returns;  (2)  the 
Plan's  liquidity  needs;  and  (3)  the  ratio 
of  real  estate  asset  value  to  total  Plan 
asset  values.  Further,  the  Trustee 
represents  that  any  exercise  of  the  Put 
Option  shall  be  evaluated  under  the 
prudent  man  rule  and  diversification 
requirements  of  section  404  of  the  Act. 
An  exemption  is  requested  to  permit  the 
potential  purchase  of  the  Property  by 
the  Employer  pursuant  to  the  Trustee's 
potential  exercise  of  the  Put  Option. 

4.  The  Trustee  will  represent  the  Plan 
in  the  enforcement  of  all  terms  and 
conditions  of  the  New  Lease  and  will 
monitor  the  Employer's  performance 
thereunder  for  the  duration  of  the  New 
Lease,  including  any  renewal  thereof. 


The  Plan's  continued  leasing  of  the 
Property  to  the  Employer  past  June  30. 
1984  under  the  New  Lease  has  been 
reviewed  and  evaluated  by  William  P. 
Grow  (Grow),  Assistant  Vice  President 
of  the  Trustee.  Grow  represents  that  the 
Plan's  continued  holding  of  the  Property 
and  its  continued  lease  to  the  Employer 
under  the  New  Lease  are  in  the  best 
interests  and  protective  of  the 
participants  and  beneficiaries  of  the 
Plan  for  the  following  reasons:  (1) 
Historically,  the  Property  has  proven  to 
be  a  good  investment  for  the  Plan, 
having  appreciated  substantially  since 
its  acquisition  and  having  yielded  the 
Plan  a  return  of  12.8%  over  the  past  ten 
years;  (2)  the  Plan's  return  on  the 
Property  under  the  New  Lease,  to  be  no 
less  than  ten  percent,  will  compare  quite 
favorably  to  returns  available  from 
alternative  investments,  especially 
marketable  bonds;  (3)  in  the  event  of 
unforeseen  adverse  developments  with 
respect  to  the  Property,  the  Plan's 
investment  in  the  Property  is  protected 
by  the  Put  Option;  (4)  the  Property 
provides  the  Plan  with  non-interest- 
sensitive  performance,  lending  stability 
of  principal  value  to  this  I^an  asset  in  a 
context  of  fluctuating  financial  markets; 
(5)  Plan  assets  are  appropriately 
diversified  by  industry,  number  of 
issues,  and  maturity;  and  (6)  the 
Property  represents  the  Plan's  sole 
investment  in  real  property,  and  its 
continued  holding  by  ihe  Plan  does  not 
adversely  affect  the  Plan's  liquidity 
needs.  The  Trustee  represents  that 
based  upon  the  current  and  projected 
cash  flow  on  Plan  assets,  the  percentage 
of  Plan  assets  represented  by  the 
Property  is  steadily  diminishing. 

5.  In  summary,  the  applicant 
represents  that  the  subject  transactions 
satisfy  the  criteria  of  section  408(a)  of 
the  Act  because:  (1)  The  New  Lease  is  a 
triple  net  lease  under  which  the 
Employer  pays  all  expenses  related  to 
the  Property  and  will  protect  the  Plan's 
investment  in  the  Property  with  full  fire 
and  extended  coverage  insurance:  (2) 
the  Plan's  interests  under  the  New  Leasr 
are  represented  by  the  Trustee,  an 
independent  fiduciary  which  is 
unrelated  to  the  Employer  (3)  the  New 
Lease  ensures  the  Plan  a  return  ftxim  the 
Property  of  no  less  than  the  Property's 
fair  market  rental  value,  determined 
annually:  (4)  the  Put  Option  protects  the 
Plan  from  unforeseen  adverse 
developments  with  respect  to  the 
Property  by  requiring  the  Employer  to 
purchase  the  Property  from  the  Plan  for 
its  full  fair  market  value,  without 
attendent  sales  costs  to  the  Plan:  and  (5) 
after  a  review  and  analysis  of  the 
subject  transactions,  the  Trustee  has 
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determined  that  the  New  Lease, 
including  the  Put  Option,  is  in  the  best 
interests  and  protective  of  the  Plan's 
participants  and  beneficiaries. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  52^-6194.  [This  is  not  a 
toll-free  number.) 

ESI  Profit  Sharing  Retirement  Plan  and 
Trust  (the  Plan)  Located  in  Portland, 
Oregon 

(Application  No.  D-5395J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale,  pursuant  to  the 
escrow  arrangement  described  below,  of 
certain  employer  real  property  (the 
Property)  by  the  Plan  to  Electro 
Scientific  Industries,  Inc.  (the  Employer), 
a  party  in  interest  with  respect  to  the 
Plan,  provided  the  terms  of  such 
transaction  are  at  least  as  favorable  to 
the  Plan  as  those  of  similar  transactions 
between  unrelated  parties. 

Summary  of  Facts  and  Representations 

1.  The  Plan  covered  609  participants 
as  of  December  31, 1982,  and.  as  of  May 
31. 1983,  had  assets  totalling  $8,404,347. 
The  trustee  of  the  Plan  is  the  United 
States  National  Bank  of  Oregon  (the 
Trustee).  The  Employer  has  a  variety  of 
commercial  accounts  with  the  Trustee, 
which  is  one  of  the  two  largest  banking 
institutions  in  the  State  of  Oregon  and 
maintains  a  large  commercial  banking 
practice.  It  is  represented  that  each 
individual  account  of  the  Employer  with 
the  Trustee  represents  less  than  1%  of 
the  aggregate  of  similar  accounts 
currently  maintained  by  the  Trustee. 
Section  10.05-2  of  the  Plan  authorizes 
the  Profit  Sharing  Committee  (the 
Committee)  for  the  Plan  to  elect  to  direct 
the  investment  pf  Plan  assets.  Each 
member  of  the  Committee  is  an 
employee  of  the  Employer  and  owns  less 
than  1%  of  the  Employer's  stock. 

2.  To  avoid  any  question  arising  out  of 
the  relationships  between  the  Employer 
and  the  Committee  members,  the 
Committee  has  waived  its  authority 
under  Plan  section  10.05-2  as  it  relates 
to  the  Property  and  has  left  to  the 
Trustee  the  exclusive  authority  and 


control  over,  and  responsibility  for,  the 
management  and  investment  of  the 
Property. 

3.  The  Property  consists  of  5.27  acres 
of  land  improved  by  a  one-story 
engineering  building  of  21,424  square 
feet.  The  Property  is  located  at  13900 
N.W.  Science  Park  Drive,  Beaverton, 
Oregon,  in  a  highly  desirable,  campus- 
like development  near  Portland,  known 
as  Sunset  Science  Park.  The  Trustee 
currently  manages  the  Property.  The 
building  contained  on  the  Property  is  a 
multi-piupose  industrial  building 
currently  used  by  the  Employer  for 
research  and  development,  some  light 
manufacture,  and  general  drafting  and 
engineering.  The  land  was  acquired  by 
the  Plan  in  1963  for  about  $31,000,  and 
the  building  was  constructed  in  1963  by 
the  Plan  for  about  $340,000  as  an  income 
investment. 

4.  The  Property  has  been  leased  to  the 
Employer  since  September  1, 1963,  under 
a  lease  which,  among  other  provisions, 
gave  the  Employer  both  a  purchase 
option  and  also  a  right  of  first  refusal  in 
the  event  a  sale  of  the  Property  was 
considered.  Prohibited  Transaction 
Exemption  (PTE)  84-55  (49  FR  23955, 
lune  8. 1984)  exempts  such  leasing 
effective  July  1. 1984,  but  does  not 
exempt  either  the  purchase  option  or  the 
right  of  first  refusal.  The  Trustee  has 
been  involved  with  the  Property  since 
the  Plan  acquired  it.  At  the  request  of 
the  Trustee,  the  Property  is  appraised 
annually  by  an  independent  appraiser. 
The  history  of  the  Property  since  the 
Plan  acquired  it  is  described  in  detail  in 
the  Notice  of  Proposed  Exemption  for 
PTE  84-55,  published  April  3, 1984 
(Application  No.  D-4401,  49  FR  13214). 
The  Plan  has  continued  to  lease  the 
Property  to  the  Employer  under  the 
terms  described  in  detail  in  said  Notice. 

5.  The  Plan  now  proposes  to  sell  the 
Property  to  the  Employer  pursuant  to  the 
following  terms: 

(a)  An  independent  appraiser,  chosen 
by  the  Trustee  and  at  the  Employer's 
expense,  will  determine  the  fair  market 
value  of  the  Property  as  of  a  date  certain 
in  the  near  future  (the  Escrow  Date) 
without  regard  to  any  right  of  first 
refusal  or  purchase  option  of  the 
Employer  under  the  existing  lease.  Such 
value  shall  be  the  amount  of  the  offer  to 
purchase  the  Property.  The  independent 
appraiser  chosen  by  the  Trustee  is  the 
firm  of  Curtis  Mackenzie  and  Slocum, 
which  has  not  provided  any  prior 
services  and  has  no  relationship  to  the 
Employer,  according  to  the  applicant. 
The  individuals  who  will  participate  in 
the  new  appraisal  are  Messrs.  John  E. 
Slocum.  Patrick  C.  Jordan,  and  Gerald  L. 
Curtis — all  of  whom  are  certified 
Members  of  the  Appraisal  Institute  of 


the  American  Institute  of  Real  Estate 
Appraisers  and  have  extensive  real- 
estate  appraisal  experience. 

(b)  On  the  Escrow  Date  (see  (a), 
above),  a  sale  agreement  between  the 
Plan  and  the  Employer  (the  Sale 
Agreement)  will  be  executed  by  the 
Trustee,  serving  as  an  independent 
fiduciary  to  the  Plan,  only  if  it  has 
determined  that:  (i)  The  sale  of  the 
Property  is  in  the  best  interests  of  the 
Plan,  its  participants  and  beneficiaries, 
and  (ii)  the  price  of  the  offer  is  not  less 
than  the  fair  market  value  of  the 
Property  on  the  Escrow  Date. 

(c)  The  Sale  Agreement  (see  (b), 
above)  will  provide  that  the  sale  price 
and  any  additional  payment  (see  (f), 
below)  will  be  payable  in  cash  in  full  to 
the  Escrow  Agent  (see  (e),  below)  no 
later  than  the  Delivery  Date  (defined  in 
(e),  below). 

(d)  The  deed  shall  be  in  the  form  of  a 
bargain  and  sale  deed  which  will 
convey  the  interest  in  the  Property,  will 
estop  the  Plan  and  its  successors  from 
ever  asserting  that  it  had  less  than  the 
full  estate  in  the  Property  at  the  date  of 
the  deed,  and  will  pass  after  acquired 
title.  However,  the  deed  will  not  operate 
to  provide  covenants  of  title  in  the 
Employer  as  grantee  or  its  successors. 
Therefore,  according  to  the  applicant, 
the  Plan  is  not  required  to  defend  the 
title  to  the  Property  against  claims  that 
the  Plan  did  not  legally  possess  the 
Property  or  did  not  have  authority  to  " 
transfer  the  Property  or  that  the 
Property  was  encumbered.  The 
applicant  explains  that  under  a  bargain 
and  sale  deed,  if  the  transferor  does  not 
have  legal  title  to  the  property  described 
in  the  deed  on  the  date  of  transfer  and 
the  transferor  later  acquires  such 
property,  the  property  passes  to  the 
transferee;  however,  the  transferor  is 
not  required  to  obtain  such  property  or 
to  cure  any  defects  in  its  title  to  the 
properly.  It  is  represented  that  deeds  in 
this  form  are  the  types  normally  used  by 
the  Trustee  when  acting  in  a  fiduciary 
capacity. 

(e)  On  the  Escrow  Dale,  the  executed 
Sale  Agreement,  documents  of 
conveyance  of  title,  and  such  other 
documents  as  are  necessary  lo 
consummate  the  transaction,  each  dated 
as  of  the  Escrow  Dale,  will  be  deposited 
with  an  independent  third  party  (the 
Escrow  Agent).  An  escrow  agreement 
(the  Escrow  Agreement)  belween  the 
Trustee,  the  Employer,  and  Ihe  Escrow 
Agent  will  be  entered  into  which  will 
provide  thai  the  documents  conveying 
litle.  the  sale  price,  and  the  additional 
paymenl  described  in  (f).  below,  will  not 
be  delivered  unlil  and  unless  the 
proposed  exemption  is  granled  and  the 
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terms  and  conditions  of  the  Escrow 
Agreement  are  satisfied.  In  such  event: 
(i)  Said  date  (the  Delivery  Date)  shall 
occur  no  later  than  15  days  following  the 
date  the  proposed  exemption  is  granted; 
and  (ii)  on  the  Delivery  Date,  the 
documents  conveying  title  will  be 
delivered  to  the  Employer,  and  the  sale 
price  and  the  additional  payment 
described  in  (f),  below,  will  be  delivered 
to  the  Trustee  for  the  Plan.  The  Escrow 
Agent  is  the  real  estate  department  of 
the  Trustee.  The  Escrow  Agreement 
does  not  affect  the  obligation  of  the 
Employer  to  make  payments  to  the  Plan 
when  due  under  the  lease  on  the 
Property  during  the  period  beginning  on 
the  Escrow  Date  and  ending  on  the 
Delivery  Date  (the  Escrow  Period). 

(f)  If  the  exemption  is  granted,  the 
parties  desire  to  preserve  the  benefit  of 
their  respective  bargains  during  the 
Escrow  Period.  Therefore,  the  Escrow 
Agreement  is  designed  to  place  the  Plan 
and  the  Employer  in  the  same  economic 
position  which  they  would  have  been  in 
had  the  sale  closed  on  the  Escrow  Date, 
subject  to  satisfaction  of  the  terms  of  the 
Escrow  Agreement.  Pursuant  to  the 
Escrow  Agreement,  if  the  proposed 
exemption  is  granted,  the  Plan  will  be 
entitled  to  an  additional  payment  (the 
Additional  Payment)  on  the  Delivery 
Date  equal  to  the  excess,  if  any,  of  (A) 
over  (B),  below.  For  this  purpose: 

(A)  Equals  the  sum  of — 

(i)  The  product  obtained  by 
multiplying  the  sale  price  of  the  Property 
by  a  rate  for  the  entire  Escrow  Period 
equal  to  the  interest  rate  on  the  Escrow 
Date  borne  by  a  security  (the 
Alternative  Security)  selected  by  the 
Trustee,  in  which  the  Plan  would  have 
invested  had  it  had  the  purchase  price 
available  for  investment,  plus 

(ii)  Interest  on  the  product  obtained 
under  A(i),  above,  computed  from  the 
date  interest  on  the  Alternative  Security 
would  have  been  received  if  the  Plan 
had  acutally  invested  in  the  Alternative 
Security  on  the  Escrow  Date,  and 
computed  until  the  Delivery  Date  at  a 
daily  rate  equal  to  that  earned  by 
QualiVest  Fund,  the  money  market  fund 
of  the  Trustee:  and 
:  (B)  Equals  the  sum  of — 
^i)  Any  net  payments  under  the  lease 
of  the  Property  during  the  Escrow 
Period,  plus 

(ii)  Interest  on  the  amount  under  B(i), 
above,  computed  from  the  date  such 
amounts  are  received  by  the  Plan  to  the 
Delivery  Date  at  the  daily  rate  described 
in  A(il).  above. 

(g)  If  the  proposed  exemption  is  not 
granted,  the  escrow  documents  shall  be 
returned  to  the  appropriate  parties,  and 
the  sale  shall  not  be  consummated.  In 
such  event,  except  as  specified  in  (h). 


below,  neither  the  Trustee  nor  the 
Employer  shall  have  any  further 
obligations  with  respect  to  the  sale. 

(h)  Whether  or  not  the  transaction  if 
finally  consummated,  all  expenses  of  the 
sale,  including  escrow  expenses  and 
attorneys'  fees,  will  be  paid  by  the 
Employer. 

(i)  If  the  Department's  notice  granting 
or  denying  the  proposed  exemption  is 
not  received  by  April  1, 1985,  the  sale 
shall  not  be  consummated,  and  the 
escrow  documents  shall  be  returned  to 
the  appropriate  parties. 

6.  The  applicant  explains  that  the 
purpose  of  the  Escrow  Agreement  (see  5, 
above)  is  to  fix  the  Employer's 
obligation  to  purchase  the  Property  for 
its  fair  market  value  on  the  Escrow 
Date,  thereby  protecting  the  Plan  from 
any  decrease  in  the  Property's  fair 
market  value  during  the  period  required 
for  the  Department  to  take  final  action 
on  the  proposed  exemption  (see  7(c). 
below),  while  providing  interest  income 
to  the  Plan  on  the  sale  price  during  such 
period  lo  the  extent  of  the  Additional 
Payment  (described  in  5(f).  above). 

7.  The  Trustee  represents  that  the 
proposed  sale  of  the  Property  would  be 
in  the  best  interest  of  the  Plan  and  its 
participants  for  the  following  reasons: 

(a)  "The  sale  of  the  Property  to  the 
Employer  would  reduce  costs  to  the 
Plan,  including  bank  fees,  appraisal  fees, 
and  maintenance  fees. 

(b)  The  Trustee  feels  that  the  sale  of 
the  Property  and  subsequent  investment 
of  the  proceeds  in  various  areas  of  the 
market  will  provide  more  diversification 
and  flexibility  to  the  Plan.  Some 
investments  under  consideration  include 
quaranteed  insurance  contracts, 
collective  stock  and  bond  funds,  and  a 
dedicated  bond  portfolio,  depending 
upon  the  timing  of  the  availability  of  the 
sale  proceeds  and  the  market  climate  at 
that  time. 

(c)  While  the  value  of  the  Property  has 
increased  over  300%  compared  to  the 
Plan's  investment  therein,  the  real  estate 
market  projections  for  this  area  indicate 
a  "soft"  market  and  as  potential  decline 
in  property  values. 

(d)  The  Trustee  feels  that  the  escrow 
arrangement  described  in  5,  above,  is 
the  most  prudent  means  of  handling  the 
proposed  transaction  because  the 
escrow  arrangement  will  not  only  fix  the 
sale  price  but  will  protect  the  value  of 
the  sale  price  in  the  interim. 

8.  The  Trustee  also  represents  that  the 
proposed  transaction  (including  the 
escrow  arrangement)  will  be  subject  to 
the  following  conditions: 

(a)  The  sale  price  of  the  Property,  as 
determined  by  an  independent 
appraisal,  must  be  equal  to  the  fair 


market  value  of  the  Property  on  the  date 
the  sale  document  is  executed  and 
placed  into  escrow  without  regard  to 
any  right  of  first  refusal  or  purchase 
option  of  the  Employer. 

(b)  The  sale  price  of  the  Properly  will 
be  payable  in  cash  in  a  lump  sum  at 
closing,  which  shall  occur  after  (and  if) 
the  propsed  exemption  is  granted. 

(c)  All  costs  incurred  as  a  result  of  the 
proposed  sale  will  be  borne  by  the 

Employer. 

9.  The  Trustee  explains  that  it  is  not 
aware  of  a  third  party  who  might  be 
interested  in  purchasing  the  Property 
and  would  not  expect  a  third  party 
purchaser  either  to  agree  to  a  lump-sum 
cash  transaction  or  to  pay  all  of  the 
sales  related  expenses.  Given  the 
Employer's  willingness  to  meet  the 
conditions  set  forth  above,  the  Trustee 
believes  the  Employer  is  the  most 
appropriate  purchaser. 

10.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because  (a) 
the  entire  sale  price  and  any  Additional 
Payment  will  be  paid  in  cash  to  the  Plan 
on  the  Delivery  Date,  which  will  occur 
no  later  than  15  days  following  the  date 
the  proposed  exemption  is  granted;  (b) 
the  proposed  sale  price  will  equal  the 
fair  market  value  of  the  Property  as  of 
the  Escrow  Date  determined  without 
regard  to  the  Employer's  right  of  first 
refusal  and  purchase  option  under  the 
lease  on  the  Property:  (c)  the  Escrow 
Agreement  is  designed  to  place  the  Plan 
and  the  Employer  in  the  same  economic 
position  which  they  would  have  been  in 
had  the  sale  closed  on  the  Escrow  Date, 
subject  to  satisfaction  of  the  terms  of  the 
Escrow  Agreement;  (d)  whether  or  not 
the  transaction  is  finally  consummated, 
all  expenses  of  the  sale,  including 
escrow  expenses  and  attorneys'  fees, 
will  be  paid  by  the  Employer  (e)  the 
sale  will  result  in  greater  flexibility  and 
greater  potential  diversification  for  the 
Plan;  (f)  the  Trustee,  an  independent 
fiduciary  to  the  Plan,  represents  that  the 
proposed  transaction  is  in  the  best 
interest  of  the  Plan  and  its  participants 
and  beneficiaries;  (g)  the  Trustee  will 
agree  to  the  proposed  transaction  only  if 
the  conditions  described  in  8.  above,  are 
met;  and  (h)  if  the  proposed  exemption 

is  not  granted  by  April  1, 1985,  the  sale 
will  not  be  consummated. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 
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Star-Maik,  Inc  Profit  Sharing  Plan  and 
Tnist  (tha  Profit  Sharing  Plan);  and  Star- 
Maik,  Inc  Defined  Benefit  Plan  and 
Tnist  (tha  Defined  Benefit  Plan; 
Collectively,  the  Plans)  Located  in  Sioux 
Falls.  South  Dakota 

lAppUcaUon  Nos.  0-6396  and  D-5399J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  s^tion  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedxu^  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  {b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(cKl)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  The  purchase  of  certain  leases  of 
equipment  (the  Leases)  by  the  Plans 
from  Star-Mark,  Inc.  (the  Employer),  the 
sponsor  of  the  Plans;  (2)  the  repurchase 
by  the  Employer  or  its  shareholders  (the 
Shareholders)  of  any  Leases  in  default; 
(3)  the  indemnification  of  the  Plans  by 
the  Employer  and  its  Shareholders 
against  any  loss  relating  to  the  Leases; 
and  (4)  the  possible  repurchase  by  the 
Employer  of  its  Shareholders  of  the 
leased  equipment  at  the  end  of  the  term 
of  a  Lease,  provided  that  the  following 
conditions  are  met: 

A.  Any  sale  of  Leases  to  the  Plans  will 
be  on  terms  at  least  as  favorable  to  the 
Plans  as  an  arm's  length  transaction 
with  an  unrelated  third  party. 

B.  The  acquisition  of  a  Lease  from  the 
Employer  shall  not  cause  either  Plan  to 
hold:  (1)  More  than  25%  of  that  Plan's 
assets  in  the  Leases'  (2)  more  than  3%  of 
that  Plan's  assets  in  a  single  Lease;  and 
(3)  more  than  10%  of  that  Plan's  assets  in 
Leases  of  any  one  lessee. 

C.  Upon  default  by  a  lessee  on  any 
payment  due  under  a  Lease,  the 
Employer  and  its  Shareholders  agree  to 
indemnify  the  Plan  holding  that  Lease 
against  any  loss  resulting  from  such 
default  and  also  agree  to  repurchase 
such  Lease  at  full  face  value,  without 
discount,  and  to  repurchase  the 
equipment  underlying  the  Lease  at  the 
present  value  of  that  equipment  based 
on  its  value  at  the  end  of  the  Lease.  A 
Lease  shall  be  deemed  to  be  in  default 
for  purposes  of  this  section  if:  (1)  A 
payment  due  under  the  terms  and 
conditions  of  the  Lease  is  past  due  for  a 
period  of  45  days;  (2)  a  lessee  defaults  in 
the  performance  of  any  other  term  of 
condition  of  the  Lease  for  a  period  of  45 
days:  or  (3)  a  lessee  Leases  doing 
business  or  becomes  insolvent. 


D.  The  Plans  receive  adequate 
security  for  the  equipment  underlying 
the  Lease.  For  purposes  of  this 
exemption,  the  term  adequate  security 
means  that  the  equipment  is  secured  by 
a  perfected  security  interest  in  the 
leased  equipment,  so  that  if  there  is  a 
default  on  a  Lease  and  the  security  is 
foreclosed  up>on  or  otherwise  disposed 
of,  the  value  and  Uquidity  of  the  security 
is  such  that  it  may  reasonably  be 
anticipated  that  the  Plan  holding  the 
Lease  will  experience  no  loss. 

E.  Insurance  against  loss  or  damage  to 
the  leased  equipment  from  fire  or  other 
hazards  will  be  prociu^d  and 
maintained  by  the  lessee,  and  that  the 
proceeds  from  such  insurance  will  be 
assigned  to  the  Plans. 

Temporary  Nature  of  Exemption:  This 
exemption  is  temporary  in  nature  and 
will  expire  five  years  after  the  date  of 
grant  with  respect  to  the  purchase  by 
the  Plans  of  Leases. 

Summary  of  Facts  and  Representations 

1.  The  Profit  Sharing  Plan  has 
approximately  58  participants  and 
assets  of  $104,541.87  as  of  March  31, 
1984.  The  Defined  Benefit  Plan  has  four 
participants  and  assets  of  $97,926.57  as 
of  June  30, 1983.  The  trustees  of  the 
Profit  Sharing  Plan  are  Paul  W. 
Lawrence,  Robert  ).  Swanson  and 
Samuel  Hertogs,  officers  and 
shareholders  of  the  Employer.  The 
trustees  of  the  Defined  Benefit  Plan  are 
Paul  W.  Lawrence,  Robert  J.  Swanson, 
Samuel  Hertogs,  Donald  W.  Custafson 
and  David  A.  Lawrence,  officers  and 
shareholders  of  the  Employer. 

2.  The  Employer  is  in  the  business  of 
manufacturing  and  distributing  all  types 
of  cabinetry.  Cabinets  are  distributed 
through  third  party  dealers  who  display 
them  on  their  premises.  As  an  incentive 
to  dealers  to  take  on  the  Employer's 
lines,  the  Employer  leases  cabinet 
displays  to  the  dealers.  The  Leases  that 
the  Plans  propose  to  purchase  from  the 
Employer  will  involve  Employer 
cabinets  which  are  leased  to  these  third 
party  dealers.  The  Leases  vary  in  length 
from  12  to  36  months,  with  the  lessee 
determining  the  length  of  an  individual 
Lease.  The  Leases  will  be  sold  to  the 
Plans  for  cash.  The  Plans  propose  to 
invest,  for  a  five  year  period,  up  to  25% 
of  each  Plan's  assets  in  such  Leases, 
with  the  conditions  that  no  more  than 
10%  of  a  Plan's  assets  be  invested  in  the 
Leases  of  any  one  customer  and  no  more 
than  3%  of  a  Plan's  assets  be  invested  in 
a  single  Lease.  The  Leases  are 
completely  net  to  the  Plan  and  similar 
Employer  leases  have  been  yielding  a 
return  of  15  Vk%  per  annum. 

3.  The  purchase  price  of  a  Lease  will 
be  based  on  the  invoiced  price  of  the 


cabinets  being  leased  less  an 
appropriate  discount  as  determined  by 
the  independent  fiduciary  of  the  Plans 
(see  below).  No  commissions  will  be 
paid  to  the  Employer  as  a  result  of  sales 
of  Leases  to  the  Plans.  The  rental  for.the 
Leases  purchased  by  the  Plans  will  be 
calculated  by  the  same  method  used  to 
calculate  the  rental  for  the  leases  which 
are  held  by  the  Employer  for  its  own        • 
account.  Rentals  will  be  comparable  to 
what  the  Plans  could  obtain  in  a  direct 
transaction  with  an  uru'elated  third 
party. 

4.  Notwithstanding  the  fact  that  upon 
purchase  of  a  Lease  the  Plans  also 
acquire  and  hold  title  to  the  equipment 
underlying  the  Lease,  as  a  further 
protection  to  the  Plans  such  equipment 
will  be  secured  by  a  perfected  security 
interest  which  will  name  the  purchasing 
Plan  as  the  secured  party.  If  the  security 
would  be  foreclosed  upon  in  the  event  of 
default,  the  value  and  the  liquidity  of  the 
security  will  by  such  that  it  may 
reasonably  be  anticipated  that  loss  of 
principal  or  interest  will  not  result.  In 
addition,  the  lessee  is  required  to 
maintain  insurance  on  the  cabinets 
against  fire  and  other  hazards,  the 
proceeds  of  which  shall  be  assigned  to 
that  Plan. 

5.  The  Plans  will  assumed  the  position 
of  the  lessor  under  the  terms  of  the 
Leases.  However,  if  a  default  occurs,  the 
Plans  will  have  full  recourse  against  the 
Employer  and  the  shareholders  of  the 
Employer  (the  Shareholders).  In 
addition,  the  Employer  and  the 
Shareholders  have  agreed  to  repurchase 
any  Lease  in  default  at  its  full  face 
value,  without  any  discount  and  to 
repurchase  the  cabinets  underlying  the 
Lease  for  the  present  value  of  the 
cabinet's  residual  value  at  the 
expiration  of  the  Lease  as  determined 
by  the  independent  fiduciary  of  the 
Plans  (see  below).  The  Employei  and  the 
Shareholders  have  also  agreed  to 
indemnify  the  Plans  for  any  losses 
suffered  as  a  result  of  a  default.  Leases 
shall  be  deemed  to  be  in  default  if  the 
lessee  fails  to  make  a  rental  payment 
within  45  days  after  it  is  due  or  if  a 
lessee  defaults  in  the  performance  of 
any  other  term  or  condition  of  the  Lease 
for  a  period  of  45  days  or  if  a  lessee 
ceases  doing  business  or  becomes 
insolvent.  The  Employer's  net  worth  as 
of  April  28, 1984  was  $443,692.  The 
Shareholders  represent  that  their  net 
worth  is  in  excess  of  $16,000,000. 

6.  First  Bank  of  South  Dakota  (the 
Bank)  has  agreed  to  act  as  an 
independent  fiduciary  for  the  Plans  with 
respect  to  the  proposed  purchases  of  the 
Leases.  The  Bank  represents  that  as  of 
)une  30, 1984,  its  sole  relationship  with 
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the  Employer  and  its  officers,  directors 
and  Shareholders  is  that  the  Employer 
and  one  Shareholder  have  deposits  of 
$105,000  in  the  aggregate,  representing 
less  than  1%  of  the  Bank's  total  deposits 
and  that  the  Employer  and  a  partnership 
controlled  by  the  directors  of  the 
Employer  have,  in  the  aggregate, 
$875,000  in  loans  from  the  Bank, 
representing  less  than  1%  of  the  Bank's 
total  loans. 

7.  The  Bank  represents  that  the  Bank 
alone  will  determine  whether  it  will 
purchase  any  Leases  in  general  and  any 
individual  Lease  in  particular.  The  Bank 
further  represents  that  it  will  evaluate 
Leases  it  is  considering,  taking  into 
consideration:  (a)  An  appropriate  rate  of 
return  to  the  Plans  based  on  other 
comparable  investments  available  to  the 
Plans,  considerations  include  safety  of 
the  investment,  period  required  to 
amortize  the  investment  and  the  returns 
being  realized  by  the  Bank  on 
commercial  installment  loans;  and  (b) 
the  rate  of  return  that  the  Bank  intends 
to  realize  will  determine  the  amoun  of 
discount  the  Bank  requires  from  the 
invoiced  amount.  The  Bank  represents 
that  its  decision  making  process  will  be 
ongoing  in  order  that  the  Plans  maintain 
actuarily  sound  liquidity  and  that  there 
be  diversification  of  non-cash 
investments.  In  the  event  the  Bank 
acquires  any  Leases,  the  Bank 
represents  that  it  will  alternate  the 
purchase  of  Leases  between  the  Plans 
and  that  no  more  than  25%  of  either 
Plans'  assets  will  ever  be  invested  in 
Leases  at  any  given  time.  The  Bank 
represents  that  the  Leases  purchased 
will  be  of  equal  quality.  In  addition,  the 
Bank  represents  that  the  purchase  of 
Leases  will  be  beneficial  to  the  Plans  for 
the  following  reasons:  (a)  The  Leases 
are  secured  and  guaranteed  by  the 
property,  the  lessee,  the  Employer  and 
the  Shareholders;  (b)  the  Leases  are  of 
shdrt  duration — 1.  2  or  3  years;  (c)  the 
Leases  are  amortized  (except  for 
minimal  buyout)  fully,  there  is  no 
substantial  balloon  payment;  (d)  the 
Bank  can  determine  any  appropriate 
discount  from  the  invoice  to  generate  a 
substantial  return  to  the  Plans;  and  (e) 
the  Lease  amounts  are  relatively  small — 
usually  not  over  several  thousand 
dollars  each,  and  the  lessees  are  located 
over  a  wide  geographic  area,  adding  to 
diversification.  The  Bank  represents  that 
it  will  monitor  and  enforce  the  Leases 
including  all  agreements  of  the  Employer 
and  the  Shareholders. 

8.  At  the  end  of  the  term  of  the  Lease, 
the  lessee  has  the  option  of  purchasing 
the  cabinets  under  a  purchase  option  or 
returning  them  to  the  leasing  Plan.  If  the 
lessee  does  not  purchase  the  cabinets. 


the  Employer  covenants  that  it  will 
repurchase  the  cabinets  at  the  higher  of 
the  buyout  price  set  in  the  Lease  or  the 
fair  market  value  of  the  cabinets  at  the 
date  of  the  expiration  of  the  Lease,  as 
determined  by  the  Bank. 

9.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  statutory 
requirements  of  section  408(a)  of  the  Act 
because:  (a)  The  Bank,  acting  as 
independent  fiduciary  on  behalf  of  the 
Plans  will  have  the  sole  authority  to 
select,  purchase  and  monitor  the  Leases 
and  also  to  monitor  the  Employer's  and 
Shareholders  indemnification  and 
repurchase  agreement;  (b)  the  sales  of 
the  Leases  will  be  limited  to  a  five  year 
period  and  no  more  than  25%  of  the 
assets  of  either  Plan  will  be  invested  in 
the  Leases;  (c)  the  Plans  will  have 
perfected  security  interests  in  each 
cabinet  subject  to  a  Lease;  and  (d)  the 
Employer  will  indemnify  the  Plans  for 
any  loss  suffered  by  the  Plans  as  a  result 
of  a  Lease  default  and  repurchase  both 
the  Lease  and  the  cabinets  underlying 
the  Lease. 

For  Further  Information  Contact:  Mr. 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

Newspaper  Agency  Corporation  Pension 
Trust  (the  Plan)  Located  in  Salt  Lake 
City.  Utah 

(Applicalion  No.  0-5540] 

Propi  >sed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(l]  (A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  The  continued  leasing  of  certain 
improved  real  property  (the  Property) 
from  the  Plan  to  Newspaper  Agency 
Corporation  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plan,  (2)  the 
guarantee  by  Kearns-Tribune 
Corporation  and  Deseret  News 
Publishing  Corporation  (collectively,  the 
Employer's  Owners)  of  the  Employer's 
obligations  under  such  lease,  and  (3)  the 
possible  future  sale  of  the  Property  by 
the  Plan  to  the  Employer  pursuant  to 
Articles  19  or  20  of  such  lease;  provided 
the  terms  of  each  of  these  transactions 
are  at  least  as  favorable  to  the  Plan  as 
those  the  plan  could  obtain  in  similar 
transactions  with  unrelated  parties,  and 


provided  further  that  in  the  event  of  any 
such  sale  the  sales  price  is  not  less  than 
the  fair  market  value  of  the  Property  on 
the  date  of  the  sale,  disregarding  any 
reduction  in  value  attributable  to  the 
Employer's  rights  under  Article  19  and 
20  of  such  lease. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  July  1, 1984. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
pension  plan  covering  765  participants 
as  of  )une  15, 1984.  The  total  fair  market 
value  of  the  Plan's  assets  as  of  August 
16, 1944  was  $11,935,913.73.  The  Plan 
trustee  is  First  Interstate  Bank  of  Utah, 
N.A.  (the  Trustee),  which  is  solely 
responsible  for  fhe>»ii^stment  of  Plan 
assets.  The  Trustee  has^o  common 
officers  or  directors  with  the-ErtfployeK 
or  the  Employer's  Owners.  Although  the^^ 
Employer  and  one  of  the  Employer's 
Owners  are  clients  of  the  Trustee,  their 
deposits  represent  only  .0004696  and 
.00057%,  respectively,  of  the  Trustee's 
total  deposits  as  of  August  3, 1984.  On 
this  same  date,  the  Employer  had  no 
loans  with  the  Trustee,  and  loans  to  one 
of  the  Employer's  Owners  represented 
.00515%  of  the  Trustee's  total 
outstanding  loans.  Various  officers  and 
directors  of  the  Employer  and  one  of  the 
Employer's  Owners  have  had  deposit 
and  loan  relationships  with  the  Trustee, 
neither  of  which  exceeded  Vio  of  1%  of 
the  Trustee's  total  deposits  and  loans. 
The  Trustee's  Trust  Department  has 
many  years  experience  managing  assets 
and  is  currently  responsible  for 
managing  assets  of  approximately 
$450,000,000.  The  Trustee's  employee 
benefit  staff  has  had  various  experience 
regarding  the  Act.  Mr.  Anthony  Vazulik, 
who  overseas  the  administration  of  the 
Plan,  has  23  years  experience  in 
managing  various  employee  benefit 
programs  and  is  very  familiar  with  the 
Act,  according  to  the  Trustee,  whose 

law  firm  (Jones,  Waldo.  Holbrook  & 
McDonough)  counsels  the  Trustee  on  its 
responsibilities  under  the  Act. 

2.  The  Property  consists  of  land 
improved  by  a  one-story  commercial 
warehouse  comprising  approximately 
52.500  square  feet  located  at  656  South 
300  West  and  326  West  700  South  in  Salt 
Lake  City  Utah.  The  Property  is  ngt. 
subject  to  an  outstanding  mortgage  or 
any  other  indebtedness  and  constituted 
11.39%  of  the  Plan's  total  assets  as  of 
August  16, 1984.  The  Property 
constitutes  an  integral  part  of  the 
Employer's  business  of  producing  two 
daily  newspapers  seven  days  a  week. 
The  Employer  uses  the  Property  to 
receive,  by  railroad  and  by  truck. 


47452 


Federal  Register  /  Vol.  49.  No.  234  /  Tuesday.  December  4.  1984  /  Notices 


newsprint  and  other  supply  items  for 
printing  newspapers  and  related 
functions;  to  store  such  supplies;  and  to 
house  a  five-unit  Goss  Urbanite  offset 
press  used  to  print  various  sections  of 
the  newspapers. 

3.  The  Plan  purchased  the  Property  in 
1971  and  has  leased  the  Property 
continuously  to  the  Employer  pursuant 
to  a  lease  entered  into  on  July  21. 1971 
(the  Original  Lease).  It  is  represented 
that  the  Employer  has  consistently 
complied  with  the  terms  of  both  the 
Original  Lease  and  the  existing  lease 
(described  in  5,  below)  in  a  timely 
manner.  The  applicant  represents  that 
the  leasing  of  the  Property  has  satisfied 
the  conditions  provided  by  section 
414(c)(2)  of  the  Act  because  the  Original 
Lease  was  entered  into  before  July  1, 
1974  and  was  not  a  prohibited 
transaction  within  the  meaning  of 
section  503(b)  of  the  Code  and  the  terms 
under  which  the  leasiftg  has  occiured 
have  been  as  favorable  to  the  Plan  as 
those  of  an  arm's-length  transaction 
with  an  unrelated  party.* 

4.  Mr.  Ralph  B.  Wright,  Member  of  the 
American  Institute  of  Real  Estate 
Appraisers,  has  estimated  the  Property's 
fair  market  value  as  of  June  30. 1983,  at 
$1,252,500,  and  is  fair  market  rental 
value  as  of  July  1. 1984  at  $100,000  to 
$110,000  per  year  under  a  triple  net 
lease.  Mr.  Wright  states  that  he  is  not 
related  to  the  Employer,  the  Employer's 
Owners,  or  their  principals  and  that 
after  personally  inspecting  the  Property, 
he  finds  it  well  maintained  and  in  first 
class  condition  throughout.  He  explains 
that  although  the  Property  lacks  finished 
office  space  and  off-street  parking,  it  is 
conveniently  located,  has  rail  service,  is 
near  the  freeway,  is  dock-high,  and  has 
good  overhead  clearance,  inside  truck 
docks,  overhead  storage  mezzanine, 
sprinkling  and  heating  systems. 

5.  The  Plan  and  the  Employer  have 
entered  into  an  agreement  dated  August 
1. 1983  (the  Current  Least),  which 
supersedes  the  Original  Lease  on 
condition  that  the  proposed  exemption 
is  granted.  The  Current  Lease  is  a  triple- 
net  lease  for  a  term  of  10  years.  The 
Employer  is  obligated  to  pay  all  taxes 
levied  against  the  Property,  all  utility 
charges,  the  cost  of  mstalling  any 
fixtures  and  equipment  all  maintenance 
and  repair  costs,  and  premiums  for  both 
liability  and  casualty  insurance  for  the 
benefit  of  the  PLan  at  an  additional 
named  insured.  All  trade  fixtures  and 


'Section  414<cH21  of  the  Act  provided  a 
tranmtioaal  exemption  ending  lune  30. 1964  for 
certain  leases  meeting  specified  conditions.  The 
Department  expresses  no  opinion  herein  as  to  the 
applicability  of  section  414(c)(2)  to  the  past  leasing 
of  the  Property. 


equipment  installed  by  the  Employer 
remain  the  Employer's  property  and  may 
be  removed  by  the  Employer,  who  must 
repair  any  damage  caused  by  such 
removal.  The  Employer  has  agreed  to 
indemnify  the  Plan  from  all  liabilities  for 
personal  injury  or  property  damage 
occurring  on  the  property  and  not 
caused  by  the  Plan's  negligence. 

6.  The  Current  Lease  gives  the 
Employer  the  option  to  extend  the 
Current  Lease  for  two  additional  terms 
of  10  years  each.  It  requires  a  rental 
payment  of  $8,900  per  month  ($106,800 
per  year)  for  the  first  3  years  of  the 
Current  Lease.  For  every  subsequent  3- 
year  period,  rental  payments  will  be 
adjusted  to  reflect  the  fair  rental  value 
of  the  Property  at  the  beginning  of  each 
such  period  as  determined  by  a  qualified 
(i.e.,  M.A.I.)  appraiser  who  is  not 
related,  directly  or  indirectly,  to  the 
parties  to  the  Current  Lease.  In  no  event, 
however,  will  the  monthly  rental 
payment  be  reduced  below  $8,900  per 
month.  The  Employer's  Owners,  each  of 
whom  owns  half  of  the  Employer,  have 
guaranteed  performance  of  all 
conditions  of  the  Current  Lease, 
including  the  payment  of  rent,  by  the 
Employer  and  have  agreed  to  perform 
such  conditions  themselves  if  the 
Employer  is  unable  to  do  so. 

7.  Article  19  of  the  Current  Lease 
permits  the  Employer,  under  certain 
circumstances,  to  purchase  the  Property 
from  the  Plan  for  cash  during  the  term  of 
the  Current  Lease  or  any  extension 
thereof,  at  a  price  offered  to  and 
accepted  by  the  Plan  under  a  bona  fide 
offer  (the  Right  of  First  Refusal).  If  such 
offer  is  not  in  the  form  of  cash  but  in  the 
form  of  any  other  valuable 
consideration,  the  Employer  may 
exercise  the  Right  of  First  Refusal  by 
tendering  the  reasonable  cash  value  of 
the  other  valuable  consideration  offered 
by  the  third  party  offer.  The  Employer 
may  not  exercise  the  Right  of  First 
Refusal  unless  the  trustee  or  other 
independent  fiduciary,  having 
determined  that  the  sale  to  the  Employer 
is  in  the  best  interests  of  the  Plan, 
approves  of  the  sale. 

8.  Article  20  of  the  Current  Lease  gives 
the  Employer  an  option  to  purchase  the 
Property  for  cash  (the  Purchase  Option) 
at  any  time  during  the  term  of  the 
Current  Lease  and  extensions  thereof  at 
a  price  equal  to  the  Property's  fair 
market  value.  The  Purchase  Option  shall 
not  be  exercised  unless  the  trustee  or 
other  independent  fiduciary  to  the  Plan, 
having  determined  that  the  sale  to  the 
Tenant  is  in  the  best  interests  of  the 
Plan,  approves  the  sale.  To  determine 
the  fair  market  value  of  the  Property,  the 
Employer  and  the  Plan  shall  each 


appoint  an  MAI  appraiser  (each  at  their 
own  expense)  who  shall  appoint  a  third 
MAI  appraiser  all  3  MAI  appraisers, 
working  together,  shall  then  detemine 
the  Property's  fair  market  value. 

9.  The  Trustee  states  that  in  many 
respect  the  Current  Lease  is  more 
favorable  to  the  Plan  and  its 
participants  and  beneficiaries  than  other 
leases  negotiated  by  the  Trustee.  For 
example,  the  Property  is  located  in  an 
area  of  Salt  Lake  City  which  has  an 
excellent  opportunity  to  appreciate 
because  of  inflation  and  demand  for 
warehouse  space.  Additionally,  rents 
are  adjusted  throughout  the  term  of  the 
Current  Lease  to  generate  a  good  return, 
according  to  the  Trustee,  on  the 
Property's  fair  market  value.  Also,  the 
Current  Lease  insures  that  any  sale  of 
the  Property  will  be  completed  at  its  fair 
maket  value.  By  diversifying 
approximatly  11%  of  the  total  Plan 
assets  into  real  estate,  the  Trustee 
asserts  that  it  is  taking  steps  to  protect 
the  Plan  participants  and  beneficiaries 
from  stock  and  bond  market 
fluctuations.  For  these  reasons,  the 
Trustee  believes  the  Current  Lease  to  be 
in  the  best  interests  of  the  Plan  and  its 
participants  and  beneficiaries. 

10.  The  Trustee's  investment 
personnel  review  the  Plan's  assets  at 
least  monthly.  In  addition,  the  real 
estate  section  of  the  Trustee's  Trust 
Department  take  an  active  role  in 
analyzing  the  Property  as  part  of  the 
Plan's  entire  portifolio.  The  Trustee's 
Investment  Committee  after  reviewing 
the  real  estate  section's  suggestions, 
makes  the  final  decision  to  hold  or  to 
sell  any  Plan  asset  (including  the 
Property).  The  Trustee  represents  that 
diversification,  investment  return,  safety 
and  market  conditions  are  some  of  the 
considerations  which  are  reviewed 
before  the  final  investment  decision  is 
made.  The  Trustee  will  monitor  the 
Current  Lease  throughout  its  duration  on 
behalf  of  the  Plan,  taking  any 
appropriate  actions  to  safeguard  the 
interests  of  the  Plan. 

11.  The  Trustee  explains  that  it  has 
agreed  to  give  the  Employer  the  Right  of 
First  Refusal  under  Article  19  of  the 
Current  Lease  as  a  necessary  condition 
to  attract  good  quality  tenants  and  that 
such  provision  is  appropriate  and 
commercially  acceptable  in  Salt  Lake 
City.  The  Trustee  represents  further  that 
the  Property  will  not  be  offered  for  sale 
and  the  Employer  would  not  be  allowed 
to  exercise  the  Right  of  First  Refusal 
unless  it  is  in  the  best  interest  of  the 
Plan.  Pursuant  to  the  Trustee's  standard 
policy,  the  Property  would  be  appraised 
to  determine  its  fair  market  value  before 
it  is  offered  for  sale.  In  determining  such 
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fair  HMiket  value  any  reduction  in  value 
attribulaUe  to  tiie  Riftbt  of  First  Refutial 
and  th«  Purchase  Optton  will  be 
disrcfurded.  The  Trustee  states  that  the 
Employer  wodd  pay  cash  in  the  fuU 
amount  of  the  sales  price  on  the  date  of 
the  sale.  The  Trustee  sbo  refiresents 
that  aU  of  the  statements  is  this 
paragraph  apply  to  the  Purchase  Option, 
as  wcil  as  to  the  Right  of  First  Refusal. 

12.  In  smnmary,  the  appltcani 
represents  that  the  subject  transarrtian 
satisfies  the  exemption  crrteria  set  forth 
in  section  408(a)  of  the  Act  because  (a) 
the  current  rental  rate  is  within  the 
range  of  fair  market  rerttal  value  of  the 
Property  as  determined  by  a  qualified 
appraiser  unrelated  to  the  Employer,  the 
Employer's  Owners,  or  their  principals: 
(b)  the  rental  rate  will  be  adjusted  every 
3  years  to  reflect  the  fair  rental  value  of 
the  Property  at  the  beginning  of  each 
such  period  as  determined  by  an  M.AJ. 
apprai.ser  who  is  not  related,  directly  or 
indirectly,  to  the  parties  to  the  Current 
Lease,  but  will  never  be  less  than  the 
current  rental  rate;  (c)  the  Current  Lease 
does  not  require  the  Plan  to  pay  any 
costs  relating  to  the  Property  and 
requires  the  Employer  to  indemnify  the 
Plan  for  certain  liabilities  relating  to  the 
Property;  (d)  the  Employer  wiH  maintain 
both  liability  and  casualty  insurance, 
naming  the  Plan  as  an  additional 
insured,  with  respect  to  the  Property;  (e) 
the  Trustee,  an  independent  fiduciary 
with  respect  to  the  Plan,  represents  that 
the  Current  Lease  is  in  tke  best  interests 
of  the  Plan  and  its  participants  and 
beneficiaries;  (f)  the  Trustee  will 
monitor  the  Current  Lease  throughout  its 
duration  on  behalf  of  the  Plan,  taking 
any  appropriate  actions  to  safeguard  the 
interests  of  the  Plan:  (g|  neither  the  Right 
of  First  Refusal  nor  the  Purch.ise  Option 
may  be  exercised  unless  the  Tru.stee 
determines  that  soch  exercise  would  be 
in  the  best  interest  of  the  Plan;  (h)  the 
Trustee  represents  that  the  Right  of  First 
Refusal  and  the  Purchase  Option  are 
appropriate  and  commercially 
acceptable  in  Sah  Lake  City;  and  (i)  if 
cither  the  Right  of  First  Refusal  or  the 
Purchase  Option  is  exercised,  the  sales 
price  (I)  will  not  be  less  than  the  fair 
market  value  of  the  Property  on  the  date 
of  the  sale — disregarding,  in  determining 
such  fair  market  value,  any  reduction  in 
value  attributable  to  the  Right  of  First 
Refusal  or  the  Purchase  Option,  and  (II) 
will  be  paid  in  cash  in  full  on  the  date  of 
the  sale. 

For  Further  Information  Contact;  Mrs 
Miriam  Freund,  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 


Aimstfong  Rubber  Caoipaay  Pension 
Pbn  (dM  PIm^  Lnatad  in  Nms  Hav«m 
Connertkut 

(Application  No.  D-5588) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975  (c)  (2)  of  the  Code  and 
in  accordance  witb  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)  (1)  and  (b)  (2)  of  the  Act  aod 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975  (c){l]  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  cash  sale  by  the  Plan  of  a 
$1,000,000  Series  B  note  (the  B  Note]  to 
Armstrong  Rubber  Company  (the 
Employer),  the  sponsor  of  the  Plan, 
provided  that  the  sales  price  is  not  less 
than  the  fair  market  value  of  the  B  Note 
at  the  time  the  sale  is  consummated. 

Summary  of  Facts  tmd  Representations 

1.  The  Plan  is  a  defined  benefit 
pensioo  plan.  As  of  September  30, 1983, 
the  Plan  had  2.150  participants  and  net 
assets  of  $55,717,087.  Chemical  Bank 
(Chemical)  was  the  trustee  of  the  Plan 
from  January  2. 1964  through  September 
3a  1982.  Effective  October  1, 1982, 
Manufacturers  Hanover  Trust  Company 
became  trustee  of  the  Plan.  However, 
Chemical  retained  investment 
management  over  the  B  Note.  On 
October  1. 1983,  Favia  Hill  and 
Associates.  Inc.  (J^avia  Hill),  a  wholly 
owned  subsidiary  of  Chenucal  New 
York  Corporation,  a  bank  holding 
company  and  an  afHIiate  of  Chemical 
became  the  investment  manager  for  the 
B  Note  and  has  sole  discretion  with 
respect  to  any  disposition  of  the  B  Note. 

2.  In  1970,  the  Employer  constructed 
its  corporate  headquarters  (the  Building) 
on  a  parcel  of  land  (the  Land)  it  owned 
in  New  Haven,  Connecticut.  On 
February  28. 1973,  Chemical  Bank,  the 
then  trustee  of  the  Plan,  acting  through 
Second  New  Haven  Bank  as  its 
subtrustee  (the  Subtrustee],  purchased 
the  Land  from  the  Employer  for 
$1.00CU)00  in  cash.  Immediately 
following  this  purchase,  the  Subtrustee 
conveyed  the  Land  to  Long  Wharf,  Inc. 
(Long  Wharf]  in  consideration  for  the  B 
Note.  Also  on  February  28, 1973,  the 
Employer  conveyed  the  Building  to  Long 
Wharf  for  $6.00a000  in  ca&h.  Long 
Wharf  is  a  corporation  all  of  whose 
shareholders  are  employees  or  partners 
of  Goklman.  Sachs  and  Company, 
investment  bankers.  Long  Wharfs  sole 


purpose  is  to  act  as  an  inter itdiary  in 
the  transaction. 

X.  Long  Wharf  raised  the  $6.00a000  it 
paid  the  Employer  throogh  the  sale  of 
notes  (the  Series  A  Notes).  The  Series  A 
Notes  mature  on  March  1,  2003  and  yield 
8%%  interest  with  fall  amortization  of 
principal  over  the  30  year  period.  The       ^ 
Series  A  Notes  were  sold  to  third  party 
institutiaaal  investors  for  $6,OOO.aoa  'The 
B  Note  matures  on  March  1,  2003  and 
yields  8'm%  interest  plus  partial 
amortization  of  principal  over  die  30 
year  period.  The  total  quarterly  payment 
is  $20.6B7i)7.  The  prindpel  is  amortised 
at  the  rate  of  %  of  1%  per  year.  At 
mat\irity.  the  schediiled  unpaid  principal 
balance  of  the  B  Note  will  be  $812,493.82 
At  that  time  the  Land  will  be  deeded  to 
the  Plan  in  Ueu  of  repayment  of  the 
remaining  principal  Should  the 
appraised  value  of  the  Land  be  less  than 
$812,493.92.  the  difference  will  be  paid 
to  the  Pbn  by  the  Employer  pursuant  to 
as  collateral  agreement  (the  Agreement) 
between  the  Subtrustee  and  the 
Employer. 

4.  Payment  of  principal  and  interest 
on  the  A  Notes  and  the  B  Note 
(collectively,  the  Notes)  is  funded  by  a 
43  year  lease  (the  Lease)  of  the  Land 
and  the  Building  (collectively,  the 
Property)  dated  February  2a  1973, 
between  the  Employer  and  Long  Wharf. 
The  rent  durii>g  the  initial  30  year  term 
of  the  Lease  is  set  so  as  to  equal  the 
amount  required  by  Long  Wharf  to  make 
its  principal  and  interest  payments. 
Upon  maturity  of  the  B  Note,  the  Land 
reverts  to  the  Plan  and  the  Lease 
provides  a  formula  for  determining  the 
rental  jpayments  for  the  remaining 
thirteen  year  term  of  the  Lease.  Upon 
the  expirdtion  of  the  Lease,  the  Building 
will  revert  to  the  Plan. 

5.  The  Notes  are  secured  by  a  Deed  of 
Trust  and  Indenture  of  Mortgage  (the 
Mortgage)  from  Long  Wharf  to  First 
New  Haven  Bank  (First  New  Haven, 
now  knoMm  as  Connecticut  National 
Bank).  At  the  closing,  February  28, 1973, 
the  Lease  was  assigned  by  Long  Wharf 
to  First  New  Haven  as  collateral 
security  for  the  Mortgage  and  renUi 
payments  have  been  made  directly  to 
First  New  Haven  which  has  then  made 
all  debt  service  payments.  The  applicant 
represents  that  on  February  28. 1973,  in 
order  to  be  insulated  against 
Connecticut  taxes.  Long  Wharf 
conveyed  the  Property  by  quitclaim 
deed  containing  a  non-merger  provision 
to  the  Employer.  The  Employer 
expressly  assumed  and  agreed  to  be 
bound  by  the  Lease,  the  assignment  of 
the  Lease  to  Fu-st  New  Haven  and  the 
Mortgage  (with  the  exception  oi  the 
obligation  to  pay  the  principal  arwl 
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interest  due  or  to  become  due  on  the 
Notes).  In  addition,  the  Employer  and 
the  Subtnistee  executed  the  Agreement 
and  had  it  recorded.  In  the  Agreement, 
the  Employer  again  assumed  and  agreed 
to  be  bound  by  the  Lease,  the 
assignment  of  the  Lease  to  First  New 
Haven,  the  Mortgage  (with  the  exception 
mentioned  above),  and  also  agreed  that 
upon  expiration  or  sooner  termination  of 
the  Lease,  it  will  convey  the  Building 
and  any  other  improvements  on  the 
Land  to  the  Plan. 

6.  The  Employer  now  seeks  to 
purchase  the  B  Note  from  the  Plan  for  its 
appraised  value.  The  applicant 
submitted  two  appraisals,  both  of  which 
establish  the  fair  market  value  of  the  B 
Note  by  combining  the  present  value  of 
the  income  stream  to  be  generated  by 
the  B  Note  and  the  present  value  of  the 
Plan's  reversionary  interest  in  the 
Property,  as  of  March  1,  2003.  The 
applicant  represents  that  the  appraisers 
did  not  reduce  their  appraisals  of  the  B 
Note  as  a  result  of  the  terms  of  the 
Lease  between  the  years  2003  and  2016. 

7.  On  )une  30. 1984.  Arthur  B.  Estrada. 
MAI  determined  that  the  present  value 
of  the  income  stream  to  be  generated  by 
the  B  Note  was  $614,444  and  the  present 
value  of  the  Plan's  reversionary  interest 
in  the  Property  was  $2,346,719.  Mr. 
Estrada  concluded  that  the  fair  market 
value  of  the  B  Note  as  of  June  30. 1984 
was  S2.960.000.  Also  on  June  30, 1984. 
Norman  R.  Benedict,  MAI  determined 
that  the  present  value  of  the  income 
stream  to  be  generated  by  the  B  Note 
was  $578,708  and  the  present  value  of 
the  Plan's  reversionary  interest  in  the 
Property  was  $1,521,364.  Mr.  Benedict 
concluded  that  the  fair  market  value  of 
the  B  Note  as  of  June  30, 1984,  was 
$2,100,000.  Favia  Hill,  acting  as 
independent  fiduciary  on  behalf  of  the 
Plan,  represents  that  the  two  appraisals 
will  be  updated  as  of  the  date  of  closing 
and  that  it  will  use  the  higher  of  the  two 
appraisals  to  establish  the  value  of  the  B 
Note.  The  updated  appraisals  will  not  be 
reduced  as  a  result  of  the  terms  of  the 
Lease  between  the  years  2003  and  2016. 

8.  As  mentioned  in  representation  1 
above.  Favia  Hill,  the  Plan's  investment 
manager  with  respect  to  the  B  Note,  is  a 
wholly  owned  subsidiary  of  Chemical 
New  York  Corporation  which  is  an 
afTiliate  of  Chemical.  The  applicant 
represents  the  following  with  respect  to 
business  relationships  between  the 
Employer  and  Chemical:  (a)  the  average 
checking  account  balances  for  the 
period  June  1, 1983  through  May  31, 1984. 
that  the  Employer  had  with  Chemical 
totaled  $993,000  which  was  less  than  1% 
of  the  checking  account  balances  held 
by  Chemical:  (b)  the  average  loan 


balances  for  the  period  June  1, 1983 
through  May  31, 1984,  totaled  $7,300,000 
which  was  less  than  1%  of  the  average 
loan  balances  for  all  Chemical  loans:  (c) 
Chemical  is  the  registrar  and  transfer 
agent  for  the  Employer's  stock:  (d) 
Chemical  is  the  trustee  of  the 
Employer's  Sinking  Fund  Debentures 
due  April  15, 1996  (as  of  July  1, 1984,  the 
sinking  fund  balance  was  $14,999,000 
and  $1,350,000  is  being  paid  into  the  "^->-^ 
sinking  fund  annually):  (e)  neither 
Chemical  New  York  Corporation  nor 
any  of  its  affiliates  owns  any  stock  of 
the  Employer  for  its  own  portfolio,  and 
although  Chemical  is  custodian  for 
65,202  shares  of  stock  of  the  Employer,  it 
does  not  have  voting  or  investment 
authority  over  those  shares;  (f)  the 
Employer  does  not  own  any  shares  of 
Chemical  New  York  Corporation:  and 
(g)  no  members  of  the  boards  of 
directors  of  Chemical  New  York 
Corporation  and  the  Employer  sit  on 
both  boards. 

Finally,  Chemical  is  the  agent  and 
major  participant  for  a  revolving  credit 
and  term  loan  agreement  into  which  the 
Employer  entered  on  June  15, 1984.  The 
revolving  credit  period  will  end  on 
approximately  June  14, 1988  and  the 
payback  period  is  for  an  additional  four 
year  period  beginning  approximately 
June  15, 1988.  Chemical  will  provide 
46.67%  of  the  credit  under  this 
agreement,  and  if  the  Employer  utilizes 
all  of  the  available  credit,  the  credit 
extended  by  Chemical  will  be 
approximately  1%  of  its  outstanding 
credit. 

9.  Favia  Hill,  acting  as  independent 
fiduciary  on  behalf  of  the  Plan, 
represents  that  the  proposed  sale  is 
prudent  and  in  the  best  interest  of  the 
participants  and  beneficiaries  of  the 
Plan.  Favia  Hill  further  represents  that  it 
concluded  that  the  proposed  sale  is  as 
favorable  to  the  Plan  as  could  be 
obtained  in  arm's-length  negotiations 
between  totally  unrelated  parties  and 
that  the  sale  should  occur  as  soon  as 
practicable  after  taking  into  account 
several  factors,  including  the  following: 
(a)  the  MAI  appraisals  submitted  to  the 
Department;  (b)  concern  about  holding 
an  investment  which  yields  8'/8%  which 
is  less  than  current  market  rates  and 
does  not  provide  liquidity  and  cash  flow 
returns  when  compared  to  other  real 
estate  investments;  (c)  concern  about 
being  locked  into  an  investment  until  the 
year  2003,  where  the  investment  is 
backed  by  real  estate  located  in  New 
Haven,  Connecticut,  without  regard  to 
changes  in  commercial  real  estate 
values  in  New  Haven;  and  (d)  the 
appraised  value  of  the  B  Note  is  higher 
than  the  value  of  the  B  Note  to  a  third 


party  because  it  represents  the  fair 
market  value  of  the  Property  without 
taking  into  account  any  diminution  in 
value  based  upon  the  favorable  lease 
terms  between  the  years  2003  and  2016 
which  would  result  in  a  third  party 
paying  a  lower  value  for  the  B  Note.  In 
addition,  Favia  Hill  represents  that  it 
will  review  the  value  of  the  Property 
and  the  updated  appraisals  as  of  the 
date  of  the  sale  and  it  will  complete  the 
sale  only  if  the  sale  is  in  the  best 
interests  of  the  Plan,  its  participants  and 
beneficiaries  as  of  that  date. 

10.  In  summary,  the  applicant 
represents  that  the  proposed  sale  meets 
the  statutory  criteria  of  section  408(a)  of 
the  Act  because  (a)  this  is  a  one  time 
transaction  for  cash;  (b)  the  sales  price 
will  be  determined  by  qualified, 
independent  appraisers;  and  (c)  Favia 
Hill,  acting  as  independent  fiduciary  on 
behalf  of  the  Plan  has  determined  and 
will  determine  at  the  time  of  the  sale, 
that  the  proposed  transaction  is  in  the 
best  interests  and  protective  of  the  Plan, 
its  participants  and  beneficiaries. 

For  Further  Information  Contact: 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

Stamford  Computer  Group.  Inc.  Defined 
Benefit  Pension  Trust  (the  Plan)  Located 
in  Stamford  Connecticut 

[Application  No.  0-5599) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  Rev.  Proc.  75-26. 
1975-1  C.B.  722.  If  the  exemption  is 
granted  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
for  a  period  of  five  years  from  the  date 
of  an  exemption  grant  to:  (1)  the 
purchase  by  the  Plan  of  certain  leases  of 
computer  equipment  (the  Leases)  from 
Stamford  Computer  Group.  Inc.  (the 
Employer);  and  (2)  the  agreement  by  the 
Employer  to  indemnify  the  Plan  against 
any  loss  relating  to  the  Leases  and  also 
to  repurchase  any  Leases  that  are  in 
default  in  accordance  with  paragraph 
(C)  below,  provided  that  the  following 
conditions  are  met: 

A.  Any  sale  of  Leases  to  the  Plan  will 
be  on  terms  at  least  as  favorable  to  the 
Plan  as  an  arm's  length  transaction  with 
an  unrelated  third  party  would  be. 

B.  The  acquisition  of  a  Lease  from  the 
Employer  shall  not.  immediately 
following  the  acquisition,  cause  the  Plan 
to  hold  more  than  25  percent  of  the 
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current  value  (as  that  tem  it  defined  in 
section  3(26)  of  the  Act)  of  Plan  assets  in 
Leases  sold  by  the  Employer. 

C.  Upon  default  by  the  lessee  on  any 
payment  due  under  a  Lease,  (he 
Employer  guarantees  in  writing  the 
immediate  payment  of  all  remaining 
rental  payments  and  all  other  amounts 
due  and  owing  under  the  Lease.  A  Lease 
shall  be  deemed  to  be  in  default  for 
purpoaes  of  this  section,  if  a  payment 
due  under  the  terms  and  conditions  of 
the  Lease  is  past  due  for  10  days;  or  in 
the  event  the  lessee  shall  become 
insolvent,  comnut  an  act  of  bankruptcy, 
make  an  assigiunent  for  the  benefit  of 
creditors  or  a  liquidating  agent,  offer  a 
composition  or  extension  to  creditors, 
make  a  bulk  sale;  or  in  the  event  any 
proceeding,  suit  or  action  at  law,  in 
equity  or  under  any  of  the  provisions  of 
the  Bankruptcy  Act  or  of  amendments 
thereto  for  reorganization,  composition, 
extension,  arrangements,  receivership, 
liquidation,  or  dissolution  shall  be  begun 
by  or  against  the  lessee;  or  in  the  event 
of  appointment  under  any  jurisdiction  at 
law  or  in  equity  of  tmy  receiver  of  any 
property  of  the  lessee;  or  in  the  event 
the  condition  of  affairs  of  the  lessee 
shall  so  change  as  to,  in  the  opinion  of 
the  independent  fiduciary  (discussed 
below),  impair  its  security  or  increase  its 
credit  risk. 

D.  The  Plan  receives  adequate 
security  for  the  property  underlying  the 
Lease.  For  purposes  of  this  exemption, 
the  term  adequate  security  means  that 
the  property  is  secured  by  a  perfected 
security  interest  in  the  property  leased, 
so  that,  if  there  is  a  default  on  the  Lease, 
and  the  security  is  foreclosed  upon,  or 
otherwise  disposed  of,  the  value  and 
liquidity  of  the  security  is  such  that  it 
may  reasonably  be  anticipated  that  the 
Plan  will  experience  no  loss. 

E.  Insurance  against  loss  or  damage  to 
the  leased  property  from  fire  or  other 
hazards  will  be  procured  and 

,  maintained  by  the  lessee,  and  the 
proceeds  from  such  insurance  will  be 
assigned  to  the  Plan. 

Temporary  Nature  of  the  Exemption: 
This  exemption,  if  granted,  will  be 
temporary  in  nature  and  will  expire  5 
years  after  the  date  of  grant  with  respect 
to  the  acquisition  of  Leases  from  the 
Employer. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defir»ed  benefit  plan 
with  2  participants,  Lawrence  Goichman 
and  his  wife,  Jennifer  Goichman.  Mr. 
Goichman  is  the  sole  shareholder  of  the 
Employer  and  is  co-trustee  of  the  Plan 
with  Mrs.  Goichman.*  As  of  August  31. 


1983.  the  Plan  had  net  assets  of 
$237,033.61. 

2.  The  Employer  is  engaged  in  the 
business  of  purchasing  and  leasing  IBM 
computer  equipment.  The  Leases  that 
the  Plan  proposes  to  purchase  from  the 
Employer  will  involve  equipment  which 
is  leased  to  third  parties.  These  Leases 
vary  in  length  from  24  months  to  a 
maximum  of  72  months,  with  an  average 
length  of  36  months,  depending  on  the 
useful  life  of  the  equipment  The  Leases 
will  be  sold  to  the  Plan  for  cash.  The 
Plan  proposes  to  invest  up  to  25%  of  its 
assets  in  such  Leases.  The  Leases  are 
completely  net  to  the  Plan  and  similar 
Employer  leases  have  been  yielding  a 
net  return  of  approximately  13%  per 
annum. 

3.  When  the  Employer  leases  a 
specific  computer  to  a  lessee,  that  lease 
is  generally  evidenced  by  four 
documents.  The  Lease  Agreement  (the 
Agreement)  describes  the  type  of 
equipment  leased  and  the  terms  of  the 
lease,  including  the  monthly  rental 
payments.  The  lessee's  obligation  to 
make  rental  payments  is  absolute  and 
unconditionaL  The  lessee  is  responsible 
for  maintaining  the  equipment  through  a 
maintenance  contract  with  the 
manufacturer  of  the  equipment.  The 
lessee  can  not  assign,  sublease  or 
encumber  the  equipment.  The  leasee 
bears  the  risk  of  physical  damage  to  or 
loss  on  destruction  of  the  equipment, 
however  caused.  During  the  term  of  the 
lease,  the  lessee  must  keep  in  effect  risk 
insurance  on  the  equipment 

4.  In  addition  to  the  Agreement,  an 
Employer  lease  is  also  evidenced  by  a 
Delivery  and  Acceptance  CertiHcate 
wherein  the  leasee  certifies  that  the 
equipment  described  in  the  Agreement 
was  satisfactorily  installed  and 
accepted  as  satisfactory  in  all  respects. 
The  Secretary's  Certiftcate  of 
Incumbency  acknowledges  the  lessee's 
obligation  under  the  Agreement  and  the 
ability  of  the  signer  to  so  bind  the 
lessee.  The  Lessee's  Acknowledgement 
acknowledges  the  Employer's  right  to 
assign  the  Agreement  to  a  financing 
entity  and  consents  to  make  the  rental 
payments  to  the  assignee  absolutely  and 
unconditionally,  regardless  of  any 
termination  of  the  lease  and  regardl^a 
of  any  defenses  the  lessee  may  have 
against  the  Employer.  Any  Lease  which 
the  Plan  purchases  shall  be  evidenced 
by  the  four  above  mentioned  documents. 
It  addition,  the  Employer  wiU  forward  a 
Notice  of  Assignment  of  the  Lease 


'  Since  Mr.  Goichman  i*  liM  »ol«  aharehoider  «rf 
the  Employer  and  the  only  parlicipanis  are  Mr.  and 


Mrs.  Caichroan.  there  ii  no  junsdictioa  under  Titie  I 
of  the  Employaa  Reliremenl  Income  Sacahty  Act  gf 
1974  (the  Act)  pursuant  to  29  CFR  25ia>-3(cHl). 
However,  there  is  jurisdiction  under  Title  11  of  the 
Act  pursuant  h>  section  «75  of  the  Code. 


notifying  the  lessee  that  aU  payments 
under  the  Agreement  are  to  be  made  to 
the  Plan.  The  lessee  shall  acknowledge 
and  return  the  Notice  of  Assignment  of 
Lease.  C 

5.  The  purchase  price  of  a  Lease  will 
be  based  upon  the  retail  price  of  the 
equipment  being  leased.  In  addition,  no 
commissions  will  be  paid  to  anyone  as  a 
result  of  the  sale  of  Leases  to  the  Plan. 
The  rental  for  the  Leases  purchased  by 
the  Plan  will!  be  calculated  by  the  same 
method  used  to  calculate  the  rental  for 
the  Employer's  leases.  Rentals  will  be 
comparable  to  what  the  Plan  could 
obtain  in  a  direct  transaction  with  an 
unrelated  third  party.  Title  to  the 
equipment  does  not  pass  to  the  Plan 
upon  the  purchase  of  a  Lease.  However, 
a  UCC-1  Financing  Statement  will  be 
file  naming  the  lessee  as  the  debtor,  the 
Employer  as  the  secured  party  and  the 
Plan  as  the  assignee  of  the  secured 
party.  This  perfects  the  Plan's  security 
interest  in  the  leased  equipment  In  the 
event  of  default  if  the  security  would  be 
foreclosed  upon,  the  applicant 
represents  that  the  value  and  liquidity  of 
the  security  will  be  such  that  it  may 
reasonably  be  anticipated  that  toss  of 
principal  or  interest  will  not  result 

6.  An  indemnification  agreement  will 
be  entered  into  between  the  Employer 
and  the  Plan  under  which,  upon  default 
by  the  lessee  on  any  payment  due  under 
a  Lease,  the  Employer  agrees  to 
indemnify  the  Plan  against  any  loss 
resulting  from  such  default  (including 
repurchasing  such  Lease  at  a  price  equal 
to  the  remaining  unpaid  rental  for  the 
term  of  the  Lease  that  would  otherwise 
have  been  paid  by  the  defaulting  lessee). 
The  agreement  will  provide  that  a  Lease 
shall  be  deemed  in  default  under  the 
terms  of  the  lease  if.  (1)  Lessee  fails  to 
pay  any  installment  payment  due  under 
the  Lease  within  10  days  after  the  date 
such  payment  becomes  due  and 
payable:  (2)  a  lessee  defaults  in  the 
performance  of  any  other  term  or 
condition  of  the  Lease  f«r  a  period  of  10 
days  after  written  notice  and  demand  to 
correct  same;  or  (3)  the  lessee  ceases 
doing  business  or  becomes  insolvent  or 
bankrupt, 

7.  Edmund  Pilla.  CPA  has  agreed  to 
serve  as  independent  fiduciary  on  behalf 
of  the  Plan  with  respect  to  the  proposed 
transactions.  Mr.  PiHa  represents  that  he 
is  a  principal  in  the  firm  of  Tackman, 
Pilla,  Amone  A  Company.  P.C.  and  that 
his  firm  provides  accounting  services  for 
the  Employer,  the  Plan  and  Mr. 
Goichman  individually.  Mr.  Pilla  further 
represents  that  the  income  derived  by 
his  firm  from  the  Employer,  the  Plan  and 
Mr.  Goichman  is  not  in  excess  of  1%  of 
the  total  income  derived  from  all  of  the 
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Firm's  clients.  Mr.  Pilla  represents  that 
he  has  over  three  years  experience  with 
investments  by  pension  plans  and  with 
investments  in  computer  leasing.  Mr. 
Pilla  further  represents  that  he  is 
familiar  with  the  stringent  rules  of  the 
Act  governing  prudent  investments  and 
that  he  was  advised  by  counsel  of  the 
obligations  and  responsibilities  as 
independent  fiduciary  of  the  Plan. 

8.  Mr.  Pilla  represents  that  as 
independent  fiduciary  acting  on  behalf 
of  the  Plan  he  will  (a)  be  responsible  for 
the  selection  of  Leases  to  be  acquired  by 
the  Plan;  (b)  review  all  proposed 
transactions  in  order  to  confirm  in  each 
case  that  the  Plan  is  acquiring  only  "top 
quality"  leases,  e.g.  leases  with 
companies  having  top  credit  ratings  and 
good  prior  leasing  experience;  (c)  review 
lessee's  credit  application;  (d)  review 
lessee's  financial  condition;  (e)  review 
lessee's  credit  references  and  make  a 
determination  regarding  appropriate 
credit  limits;  (f)  determine  the 
appropriate  discount  rate  and  purchase 
price  for  a  Lease;  and  (g)  monitor  and 
enforce  the  terms  of  the  transactions 
including  the  Employer's 
indemnification  agreement. 

9.  Mr.  Pilla  represents  that  the  Plan's 
purchase  of  Leases  is  in  the  best  interest 
of  the  Plan,  its  participants  and 
beneficiaries  because:  (a)  the  lessees 
will  be  solid  and  reputable  companies; 
(b)  the  investment  is  safe  and  fully 
secured;  (c)  the  Leases  are  negotiated  at 
arm's  length  and  guarantee  and  assured 
annual  investment  return  to  the  Plan 
which  is  higher  than  the  rate  of  return 
available  in  other  investiments;  and  (d) 
there  will  be  ample  liquidity  and 
diversification  of  assets. 

10.  The  applicant  represents  that  in 
the  event  that  new  participants  enter  the 
Plan,  a  new  trust  will  be  established  to 
fund  the  benefits  of  the  new 
participants.  This  action  will  be  taken  in 
order  to  assure  that  any  new  participant 
will  not  be  prejudiced  by  the  investment 
in  the  Leases. 

11.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  requirements  of 
section  4975(c)  (2)  of  the  Code  because: 
(a)  the  purchase  of  Leases  will  be 
limited  to  a  five-year  period  and  will  be 
limited  to  25%  of  Plan  assets;  (b)  the 
decision  to  purchase  a  Lease  will  t>e 
made  by  Mr.  Pilla  acting  as  independent 
fiduciary  on  behalf  of  the  Plan;  (c)  the 
Plan  will  have  a  perfected  security 
interest  in  the  equipment  underlying  the 
Lease:  and  (d)  the  Employer  will 
repurchase  any  Lease  in  default, 
indemnifying  the  Plan  against  any  loss 
in  case  of  default. 


Notice  to  Interested  Persons 

Because  Mr.  Goichman  is  the  sole 
shareholder  of  the  Employer  and  the 
Goichmans  are  the  only  participants  in 
the  plan,  it  has  been  determined  that 
there  is  not  need  to  distribute  the  notice 
of  pendency  to  interested  persons. 
Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department 
within  30  days  of  the  date  of  publication 
of  this  notice  of  proposed  exemption. 

For  further  Information  Contact: 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-«671.  (This  is  not  a 
toll-free  number.) 

Employee  Retirement  Plan  of  Doubleday 
&  Company,  Inc.  and  Associated 
Companies  (the  Plan)  Located  in  New 
York  City,  New  York 

(Application  No.  D-5638] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  continuation,  beyond  June  30, 
1984,  of  a  guaranty  made  to  the  Plan  by 
Doubleday  Broadcasting  Company,  Inc. 
(DBC),  a  party  in  interest  with  respect  to 
the  Plan,  in  order  to  secure  the 
obligation  of  Christian  Broadcasting 
Network  (CBN),  under  a  lease  by  the 
Plan  to  CBN,  provided  that  the  terms 
and  conditions  of  such  guaranty  are  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  by  the  Plan  in  a  similar 
transaction  with  an  unrelated  party. 

Effective  Date:  If  granted,  the 
exemption  will  be  effective  July  1, 1984. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
pension  plan  which  had  approximately 
3,350  participants  and  net  assets  of 
approximately  $53,436,543  as  of  June  30, 
1984.  The  sponsor  of  the  Plan  is 
Doubleday  &  Company,  Inc. 
(Doubleday)  and  certain  affiliated 
companies,  including  DBC.  Chemical 
Bank  New  York  Trust  Company  (the 
Trustee)  is  the  trustee  of  the  Plan's 
assets  pursuant  to  a  trust  agreement 
with  Doubleday  dated  October  27. 1960, 
and  Interfirst  Bank  Dallas.  N.A.  (the 
sub-Trustee),  formerly  First  National 
Bank  in  Dallas,  serves  as  a  secondary 
trustee  under  a  secondary  trust 


agreement  (the  Secondary  Trust 
Agreement)  with  the  Trustee  dated 
January  16, 1968.  DBC  and  the  Sub- 
Trustee  are  financially  independent 
unrelated  entities  which  have  no 
common  officers  or  directors  and  no 
contractual  arrangements,  formal  or 
informal,  between  them. 

2.  Until  January  23. 1968.  DBC  owned 
and  occupied  certain  improved  real 
property  (the  Property)  located  at  3900 
Harry  Mines  Boulevard.  Dallas.  Texas, 
where  it  operated  a  television 
broadcasting  facility  known  as  Station 
KDTV.  On  January  23. 1968.  DBC 
conveyed  the  Property  to  the  Sub- 
Trustee  for  the  Plan,  and  subsequently 
entered  into  a  lease  of  the  Property  from 
the  Sub-Trustee  dated  March  15, 1968.  In 
November.  1973,  CBN,  an  unrelated 
party,  acquired  Station  KDTV  and 
executed  a  new  lease  of  the  Property 
from  the  Sub-Trustee.*  As  a  condition  to 
permitting  the  Plan  to  enter  into  the  new 
lease  with  CBN  and  releasing  DBC  from 
liability  under  its  lease,  the  Sub-Trustee 
required  DBC  to  guaranty  CBN's 
obligations  under  the  new  lease 
between  the  Plan  and  CBN.  For  this 
reason,  DBC  executed  a  Surrender, 
Release  and  Lease  Guaranty  Agreement 
(the  Guaranty  Agreement)  with  the  Sub- 
Trustee  dated  November  15. 1973.  Under 
the  Guaranty  Agreement,  DBC 
unconditionally  guaranteed  to  the  Sub- 
Trustee  the  full  and  punctual 
performance  and  observance  by  CBN  of 
each  term,  covenant  and  condition  of  its 
lease,  including  any  modification, 
renewal  or  extension  therefore.* The 
sole  consideration  for  DBC's  guaranty 
under  the  Guaranty  Agreement  was  the 
Sub-Trustee's  agreement  to  cancel 
DBC's  lease,  to  accept  DBC's  surrender 
of  such  lease  and  to  enter  into  the  new 
lease  with  CBN. 

3.  The  Sub-Trustee  is  a  national  bank 
chartered  in  1929  with  resources  in 
excess  of  $11  billion.  The  application 
states  that  the  Sub-Trustee  has  regularly 
and  frequently  exercised  discretion  as  a 
trustee  or  other  fiduciary  with  respect  to 
the  assets  and  administration  of 
employee  benefit  plans  and  is  an 
experienced  and  qualified  fiduciary  fully 
familiar  with  its  statutory  duties, 
responsibilities  and  liabilities  as  a 


*ln  this  proposed  exemption  the  Department  Is 
not  proposing  exemptive  relief  for  the  lease  by  the 
Plan  to  CBN.  nor  is  the  Department  expressing  any 
opinion  as  to  whether  the  lease  is  within  the  scope 
of  any  of  the  provisions  of  Part  4  of  Title  I  of  the 
Act. 

•The  Sub-Trustee  represents  that  the  Guaranty 
Agreement  wqs  exempted  until  June  30, 1984  by 
section  414(r.)(l)  of  the  Act.  The  Department 
expresses  no  opinion  us  to  whether  the  Guaranty 
Agreement  met  the  requirements  of  section  414(c)(l| 
of  the  Act. 
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fiduciary  under  the  Act.  The  Secondary 
Trust  Agreement  with  the  Trustee 
provides  the  Sub-Trustee  with  the  power 
to  own,  hold  and  manage  the  Property 
for  the  Plan,  and  further  provides  that 
the  Sub-Tmstee  has  full  authority  to 
take  an  action  on  behalf  of  the  Plan 
which  it  deems  necessary  to  ensure  the 
performance  of,  enforce  and  carry  out 
any  of  the  provisions  of  any  existing  or 
future  leases  of  the  Property. 

4.  Pursuant  to  this  authority,  the  Sub- 
Trustee  negotiated  and  executed  the 
Guaranty  Agreement  with  DBC  and  has 
continued  to  monitor  and  enforce  its 
provisions  on  behalf  of  the  Plan.  The 
application  states  that  the  Sub-Trustee 
considers  the  Guaranty  Agreement  to  be 
in  the  best  interest  of  the  Plan  and  its 
participants  and  beneificiaries  because 
it  secures  CBN's  duties  under  the  lease 
and  therefore  serves  to  protect  Plan 
assets.  As  of  June  30. 1984.  the  fair 
market  value  of  the  Property  with 
respect  to  which  DBC  unconditionally 
guaranteed  the  lessee's  lease 
obligations,  constituted  less  than  1%  of 
the  Plan's  net  assets.  The  lease  to  CBN 
provides  for  a  term  of  twenty  years,  to 
expire  in  1993.  subject  to  certain 
extension  and  purchase  options  of  the 
lessee. 

5.  The  applicants  state  that  they  are 
concerned  that  DBC's  guaranty  of  CBN's 
lease  obligations  to  the  Plan  may 
constitute  a  prohibited  extension  of 
credit  between  the  Plan  and  a  party  in 
interest  with  respect  to  the  Plan  after 
June  30. 1984.  and  therefore  request 
relief,  effective  July  1. 1984.  for  the 
continuation  of  the  guaranty  pursuant  to 
the  Guaranty  Agreement.  The  Sub- 
Trustee  has  approved  the  Guaranty 
Agreement,  and  will  continue  to  monitor 
and  enforce  its  terms. 

6.  In  summary,  the  applicants 
represent  that  the  transaction  satisfies 
the  critpria  of  section  408(a)  of  the  Act 
because  (a)  the  Sub-Trustee,  as  an 
independent  fiduciary  for  the  Plan, 
negotiated  and  executed  the  guaranty  on 
the  Plan's  behalf:  and  (b)  the  Sub- 
Trustee  has  approved,  monitored  and 
enforced  the  guarajity  and  will  continue 
to  monitor  and  enforce  the  guaranty  on 
the  Plan's  behalf. 

For  Further  Information  Contact:  Ms. 
Katherine  D.  Lewis  of  the  Department, 
telephone  (202)  523-8972.  (This  is  not  a 
toll-free  number.) 

A.F.  Abdullah.  M.O.,  P.A.  Pension  Plan 
(the  Plan)  Located  in  Hagerstown, 
Maryland 

[Application  No.  D-5678| 

Proposed  Exemption 

The  Department  is  considering  an 
exemption  under  the  authority  of  section 


408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28. 1975).  If  the 
exemption  is  granled  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code  shall  not  apply  to  the  proposed 
borrowing  by  the  Plan  of  the  maximum 
loan  values  of  life  insurance  policies 
held  by  the  Plan  on  the  lives  of  Plan 
participants,  provided  that  the  terms 
and  conditions  of  such  loans  are  at  least 
as  favorable  to  the  Plan  as  those  it  could 
obtain  from  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  covers  four  participants 
and.  as  of  May  1, 1984.  has  assets 
totalling  $342,886.85.  The  trustee  of  the 
Plan  (the  Trustee)  is  Hagerstown  Trust 
Company.  Dr.  A.  Abdullah  (the 
Administrator)  is  the  administrator  of 
the  Plan.  John  Hancock  Mutual  Life 
Insurance  Company  (the  Insurer)  is  the 
issuer  of  the  life  insurance  policies  in 
question  and  also  provides  services  to 
the  Plan.  The  Insurer  does  not  serve  in 
the  capacity  of  a  fiduciary  to  the  Plan 
with  respect  to  the  proposed  loans, 
according  to  the  Trustee. 

2.  The  proposed  loans,  one  for  each 
participant,  will  total  $30,662.78  and  will 
bear  interest,  payable  yearly,  at  the  rate 
of  8.0%  per  year.  There  is  no  repayment 
schedule  for  the  principal  amount  of 
each  proposed  loan.  Each  proposed  loan 
matures  on  the  death  of  the  participant 
or  at  the  election  of  the  Trustee  to  pay 
the  loan.  Ail  loan  proceeds  will  be 
invested  in  a  group  deferred  annuity 
contract  yielding  approximately  13%% 
per  year. 

3.  Upon  the  death  or  retirement  of  a 
participant  for  whom  such  an  annuity 
was  purchased  with  such  loan  proceeds, 
there  would  be  a  partial  surrender  of  the 
group  annuity  contract,  the  loan  from 
the  life  insurance  policy  insuring  such 
participant  would  be  repaid,  and  the 
participant  or  beneficiary  would  receive 
the  full  face  amount  of  the  life  insurance 
policy  plus  allocations  from  a  side  fund 
held  by  the  Trustee  as  part  of  the  Plan's 
benefits.  It  is  represented  that  the  terms 
and  conditions  of  the  proposed  loans  are 
the  same  as  those  of  similar  policy  loans 
made  by  the  Insurer  to  other  policy 
holders. 

4.  The  Trustee  made  the  decision  to 
borrow  on  these  policies  after  consulting 
with  the  Administrator.  The  Trustee 
states  that  the  proposed  loans  will  be 
administratively  feasible  as  policy  loans 
involve  nominal  paperwork  and  are 
simple  transactions,  and  that  the 
proposed  loans  will  benefit  and  protect 


plan  participants  and  beneficiaries  by 
producing  a  return  in  excess  of  the 
interest  payable  on  the  proposed  loans, 
thereby  providing  increased  benefits  to 
participants  in  the  Plan.  The  Trustee 
represents  that  any  loans  for  future 
participants  in  the  Plan  will  be  made 
under  the  same  terms  and  conditions  as 
those  of  the  proposed  loans  for  the 
present  participants  in  the  Plan. 

5.  In  summary,  the  Trustee  represents 
that  the  proposed  loans  meet  the    ^' 
exemptive  criteria  provided  by  section 
408(a)  of  the  Act  (a)  for  the  reasons 
stated  in  4,  above;  (b)  because  the  loan 
terms  and  conditions  are  the  same  as 
those  of  similar  policy  loans  made  by 
the  Insurer  to  other  policy  holders:  and 
(c)  the  decision  to  make  the  proposed 
loans  will  be  made  by  the  Trustee,  who 
has  determined  that  the  transactions  are 
appropriate  for  the  Plan. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

J.  Michael  Pisias.  Jr..  a  Professional 
Corporation  Pension  Plan  Located  in 
San  Francisco.  California 

{Application  No.  D-5679J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  Rev.  Proc.  75-26, 
1975-1  C.B.  722.  If  the  exemption  is 
granted  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of  a 
limited  partnership  interest  (the  Interest) 
in  the  Western  Mud  Co.,  Limited  (the 
Partnership)  to  J.  Michael  Pisias,  Jr.,  the 
trustee  of  the  Plan,  provided  that  the 
sales  price  is  no  less  than  the  fair 
market  value  of  the  Interest  at  the  time 
the  sale  is  consummated.'" 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  one  participant.  J.  Michael  Pisias. 
As  of  February  28. 1984.  the  Plan  had  net 
assets  of  $120,626.  Mr.  Pisias  is  engaged 
in  the  practice  of  law. 

2.  Among  the  assets  of  the  Plan  is  the 
Interest  in  the  Partnership.  The 


'"  Since  .Mr.  Pisias  is  the  sole  shareholder  of  |. 
.Michael  Pisias.  Jr..  A  Professional  Corporation  (the 
Employer),  the  Plan  sponsor,  and  the  only 
participant  in  the  Plan,  there  is  no  jurisdiction  under 
Title  I  of  the  Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  pursuant  to  29  CFR  2510.3- 
3(r.)(1).  However,  there  is  jurisdiction  under  Title  II 
of  the  Act  under  section  4975  of  the  Code. 
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Partnership  which  is  located  in  Elk  City. 
Oklahoma,  manufactures  a  special  mud 
used  in  drilling  natural  gas  and  oil  wells. 
The  Plan  purchased  its  Interest  in  the 
Partnership  on  September  13. 1982,  from 
Capital  Concepts  Investment  Corp. 
(Capital),  a  party  unrelated  with  respect 
to  the  Plan.  Mr.  Pisias  represents  that 
the  Plan  purchased  the  Interest  after  he 
was  introduced  to  fames  H.  Hunt  III  (Mr. 
Hunt),  Senior  Financial  Advisory  to 
Capital.  Mr.  Pisias  further  represents 
that  except  in  connection  with  the 
Partnership,  he  has  no  business 
relationship  with  any  of  the  general 
partners.  Besides  Mr.  Hunt,  and  Beverly 
Igoe  his  personal  and  corporate 
accountant,  Mr.  Pisias  states  that  he 
does  not  have  any  knowledge  as  to  the 
identities  of  any  other  limited  partners. 

3.  The  original  purchase  price  for  the 
Interest  was  $46,875,  including  an  initial 
cash  contribution  of  $12,500;  an  interest 
free  promissory  note  (the  Note)  by  the 
Plan  to  the  Partnership  in  the  sum  of 
$18,750  payable  in  three  installments  of 
$6,250  each  and  due  on  June  1. 1983,  June 
1. 1984  and  June  1, 1985;  and  an 
assumption  agreement  (the  Agreement] 
in  the  amount  of  $15,625  representing  the 
Plan's  proportionate  share  of  the 
Partnership's  debt  to  the  Commerce 
Bank.  Mr.  Pisias  represents  that  when  he 
purchased  the  Interest  on  behalf  of  the 
Plan  he  was  informed  that  the 
Agreement  would  never  be  called  and 
that  the  cash  flow  of  the  Partnership 
was  so  high  that  the  Plan  would 
probably  not  need  to  make  the  three 
$6,250  contributions  required  under  the 
Note.  However,  the  Partnership's  cash 
flow  was  insufficient  to  alleviate  the 
Plan  from  making  the  $6,250 
contributions  due  in  June,  1983  and  June. 
1964.  As  of  September  14. 1984,  the 
Plan's  total  cash  expenditure  with 
respect  to  the  acquisition  and  holding  of 
the  Interest  was  $25,000.  The  Plan  has 
paid  no  brokerage  commissions  or  any 
other  fees  with  respect  to  the  acquisition 
or  holding  of  the  interests.  The 
Partnership  has  used  a  portion  of  the 
Plan's  capital  contributions  to  reduce 
the  Plan's  debt  liability  under  the 
Agreement.  As  of  July  30, 1984,  the 
Plan's  remaining  debt  under  the 
Agreement  was  $4,418.75  which  accrues 
interest  at  Commerce  Bank  prime  plus 

1  V»%  per  annum. 

4.  Mr.  Pisias  will  purchase  the  Interest 
from  the  Plan  for  cash  at  the  higher  of  its 
fair  market  value  or  the  total  cash 
expenditure  of  the  Plan  in  connection 
with  the  acquisition  and  holding  of  the 
Interest.  Mr.  Hunt  who  is  currently  a 
Vice  President  of  Winthrop  Securities 
Co.,  Inc.  and  was  previously  a  Senior 
Financial  Advisor  to  Capital  has 


appraised  the  Interest  and  determined 
that  the  fair  market  value  of  the  Interest 
on  September  24, 1984.  was  $8,250.  Mr. 
Hunt  has  an  MBA  in  Economics  and 
represents  that  he  has  13  years  of 
experience  in  the  securities  field  and  12 
years  of  experience  in  the  banking  field. 
Mr.  Hunt  further  represents  that  he  is  a 
limited  partner  of  the  Partnership  and 
that  he  is  familiar  with  the  operations  of 
the  Partnership.  In  addition,  Mr.  Hunt 
represents  that  he  concurs  with  the 
analysis  of  the  general  partners  of  the 
Partnership  which  is  as  follows:  (a)  due 
to  the  severely  depressed  conditions  in 
and  around  Elk  City,  Oklahoma,  the 
assets  currently  held  by  the  Partnership 
have  a  value  of  approximately  25%  of 
their  original  cost;  (b)  the  company  will 
continue  to  generate  losses  for  at  least 
three  more  years:  (c)  the  type  of 
equipment  owned  by  the  Partnership 
has  glutted  the  market  by  virtue  of 
repossession  and  default,  causing  a 
large  drop  in  value:  and  (d)  the  present 
mortgage  on  the  equipment  exceeds  the 
value  of  the  equipment.  The  Plan  will 
inciu-  no  fees  in  connection  with  the 
sale. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  sale  meets 
the  statutory  criteria  of  section  406(a]  of 
the  Act  because  (a)  this  is  a  one  time 
transaction  for  cash:  (b)  the  Plan  will 
incur  no  expenses  in  connection  with 
the  sale;  (c)  the  fair  market  value  of  the 
Interest  is  only  25%  of  the  amount 
expended  by  the  Plan  in  connection  with 
the  acquisition  and  holding  of  the 
Interest  but  the  Plan  will  not  incur  a  loss 
on  the  sale:  and  (d)  the  general  partners 
of  the  Partnership  anticipate  that  the 
Partnership  will  continue  to  generate 
losses  for  at  least  three  more  years. 

Notice  to  Interested  Persons:  Because 
Mr.  Pisias  is  the  sole  shareholder  of  the 
Employer  and  the  only  participant  in  the 
Plan,  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 
pendency  to  interested  persons. 
Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department 
within  30  days  of  the  date  of  publication 
of  this  notice  of  the  proposed  exemption. 

For  Further  Information  Contact:  Mr. 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

Rumph  Chiropractic  Clinic,  P.C. 
Employees'  Pension  Flan  and  Trust  (the 
Plan)  Located  in  Waterford,  Michigan 

(Application  No.  D-5887] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 


accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
throu^  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  of  an 
unimproved  parcel  of  real  property  (the 
Property)  by  the  Plan  to  a  partnership, 
as  described  herein,  which  will  be  a 
party  in  interest  with  respect  to  the  Plan, 
provided  that  the  sales  price  of  the 
Property  is  not  less  than  its  fair  market 
value  at  the  time  the  sale  is 
consummated. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  with  5  participants.  Mr.  Paul  A. 
Rumph  (Mr.  Rumph)  is  the  sole 
shareholder  and  officer  of  Rumph 
Chiropractive  Clinic  P.C,  the  sponsor  of 
the  Plan,  and  serves  as  the  trustee  of  the 
Plan.  As  of  September  30, 1983.  the  Plan 
has  total  assets  of  $103,333. 

2.  On  September  23, 1977,  the  Plan 
purchased  the  Property  from 
Weinberger  &  Wilsek,  an  unrelated 
party  for  $20,000.  The  Property  consists 
of  .74  acres  of  vacant  land  and  is 
located  in  the  Waterford  Township, 
Oakland  County,  Michigan.  The 
Property  was  purchased  pursuant  to  a 
land  sales  contract  providing  that  the 
Plan  make  a  down  payment  of  $500  and 
pay  the  balance  of  the  purchase  price 
with  interest  at  6Vt%  per  annum  in 
seven  annual  payments.  Payments  on 
the  land  have  been  made  in  full  and  the 
Plan  currently  owns  the  Property  free 
and  clear  of  any  debt. "  Since  the  date  of 
purchase  the  Plan  has  paid  real  estate 
taxes  with  respect  to  the  Property 
totalling  approximately  $943.00. 

On  January  1, 1977.  Mr.  Rumph  and 
his  wife  purchased  a  parcel  of  property 
which  is  located  adjacent  (the  Adjacent 
Parcel)  to  the  Property.  The  Adjacent 
Parcel  currently  has  approximately  8.400 
square  feet  of  retail  space  and  is  leased, 
in  part,  to  the  Plan  sponsor. 

3.  The  applicant  represents  that  there 
has  been  interest  in  the  construction  and 
lease  of  new  retail  space  in  the  area  of 
the  properties,  and  that  construction  of 
new  space  on  the  Property  would 
provide  approximately  4,100  spare  feet 
of  additional  retail  space.  The  applicant 
therefore  seeks  an  exemption  for  the 
Plan  to  sell  the  Property  to  a  developer 


"  In  thii  proposed  exemption  the  Deparlmenl 
expresses  no  opinion  as  to  whether  the  Plan's 
acquisition  of  the  Property  violated  any  provision  of 
Part  4  of  Title  I  of  the  Act. 
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which  will  be  a  partnership  in  which  Mr. 
Rumph  will  have  an  interest.  The  exact 
composition  of  the  Partnership  is  not 
known  at  this  time  pending  approval  of 
this  exemption  request. 

4.  Mr.  Robert  R.  Butcher,  ASA,  an 
independent  appraiser  located  in 
Madison  Heights,  Michigan,  appraised 
the  Property  and  determined  that,  as  of 
June  26, 1984,  it  had  a  fair  market  value 
of  $40,000.  Mr.  Butcher  then  specifically 
evaluated  the  value  of  the  Property  if 
sold  to  an  adjoining  owner,  and 
determined  that  the  Property  would 
have  an  added  increment  of  value  to  the 
owner  of  19%,  which  would  cause  the 
final  sales  price  to  be  $48,000. 

5.  The  Plan  proposes  to  sell  the 
Property  for  cash  at  its  full  appraised 
value  of  $48,000  provided  that  this 
amount  is  not  less  than  its  fair  market 
value  on  the  date  of  sale.  The  Plan  will 
not  pay  any  commissions  or  expenses 
with  regarti  to  the  sale  of  the  Property. 

6.  The  Michigan  National  Bank  of 
Detroit  (the  Bank)  has  been  appointed  to 
serve  as  the  independent  fiduciary  for 
the  Plan  with  respect  to  the  proposed 
sale  of  the  Property.  The  Bank 
acknowledges  its  duties, 
responsibilities,  and  liabilities  as  a 
fiduciary  for  the  Plan  with  respect  to  the 
Property.  The  Bank  is  independent  of 
and  unrelated  to  the  Plan  sponsor  and 
Mr.  Rumph  except  for  certain  depository 
relationships  which  represent  less  than 
.0013%  of  its  total  deposits  and  loans 
which  represent  less  than  .0045%  of  its 
total  loans.  The  Bank  has  completely 
reviewed  all  relevant  documents 
involving  the  proposed  sale,  including 
the  Plan's  financial  statements  and  the 
appraisal,  and  has  determined  that  the 
sale  of  the  Property  at  this  time  is  in  the 
best  interests  of  the  Plan  and  their 
participants  and  beneficiaries.  In  this 
regard  the  Bank  states  that  the 
Property's  value  represents  at  least  34% 
of  the  Plan's  assets  and  this  is  an  undue 
concentration  of  the  Plan's  assets  in  a 
single,  non-income  producing  asset 
which  is  not  readily  marketable.  The 
Bank  also  represents  that  the  sale  of  the 
Property  would  result  in  a  substantial 
return  on  investment  to  the  Plan.  The 
Bank  further  represents  that  a  cash  sale 
of  the  Property  would  enable  the  Plan  to 
reinvest  the  proceeds  in  diversified, 
readily  marketable  income-producing 
assets  which  will  be  more  beneficial  to 
the  Plan  than  the  continued  investment 
in  real  estate. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  of  section 
408(a)  of  the  Act  because  (a)  the  sale 
will  be  a  one-time  transaction  for  cash; 
(b)  the  Bank  will  serve  as  the  fiduciary 
for  the  Plan  with  respect  to  the  Property 


and  has  determined  that  the  sale  of  the 
Property  will  be  in  the  best  interests  of 
the  Plan;  (c)  the  Plan  will  receive  the  fair 
market  value  of  the  Property  as 
determined  by  an  independent 
appraiser  and  (d)  the  Plan  will  not  incur 
any  expenses  with  respect  to  the  sale. 
For  Further  Information  Contact:  Mr. 
David  Stander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Sheboygan  Oral  and  Maxillofacial 
Associates,  Ltd.  Defmed  Contribution 
Plan  (the  Plan)  Located  in  Sheboygan. 
Wisconsin 

(Application  No.  D-5756| 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  {b)(l)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
sale  by  the  individually  directed  account 
(the  Account)  of  Richard  F.  Morrissey 
(Dr.  Morrissey)  in  the  Plan,  of  five  units 
in  the  Limited  Partnership  of  Doctors 
Park  Investment  Club  for  cash  in  the 
amount  of  $34,398.45  to  Dr.  Morrissey, 
provided  that  such  amount  is  not  less 
than  the  fair  market  value  of  the  units 
on  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  which  had  six  participants  and  net 
assets  of  approximately  $985,859  as  of 
July  31. 1983.  The  trustees  of  the  Plan 
(the  Trustees)  are  John  J.  Keller,  D.D.S. 
and  Dr.  Morrissey.  A  provision  in  the 
Plan  permits  participants  to  direct  the 
Trustees  with  respect  to  the  investment 
of  all  or  a  portion  of  the  assets  in  their 
accounts. 

2.  The  Account  had  assets  of 
approximately  $833,803  on  July  31. 1983. 
Pursuant  to  the  Plan  provision 
permitting  individually  directed 
investments.  Dr.  Morrissey  directed  the 
Trustees  of  the  Plan  to  invest  $50,000  of 
the  assets  in  the  Account  in  five  units 
(at  $10,000  each)  in  the  Limited 
Partnership  of  Doctors  Park  Investment 
Club  (the  Partnership)  on  February  1, 
1981.  The  Account  has  incurred  no 
additional  expenses  in  connection  with 
the  holding  of  the  Partnership  units.  The 
Partnership  was  formed  on  February  1, 
1981  for  the  purpose  of  acquiring  a 
portfolio  of  numismatic  materials,  i.e.. 


collectible  coins.  Each  limited  partner 
contributed  at  least  $30,000  in  cash  for 
three  units  of  $10,000  per  unit.  The 
Partnership  currently  consists  of  thirty- 
two  units. 

3.  The  applicant  represents  that  as  of 
July  31, 1983  the  value  of  the  Partnership 
units  was  $7,500.  or  $37,500  for  the  five 
units  held  by  the  Account.  Other  than 
approximately  $2,000  in  working  capital, 
the  only  asset  of  the  Partnership  is  its 
portfolio  of  collectible  coins.  The 
Partnership  has  no  outstanding 
liabilities.  The  application  states  that 
the  fair  market  value  of  the 
Partnership's  portfolio  plus  the  $2,000  in 
working  capital  divided  by  the  thirtj'- 
two  Partnership  units  represents  the  fair 
market  value  per  unit.  The  Partnership's 
portfolio  was  appraised  on  August  30, 
1984  by  Mr.  Maurice  Rosen,  president  of 
Numismatic  Counseling,  Inc.,  1975 
Hempstead  Turnpike,  East  Meadow, 
New  York,  who  determined  that  the  fair 
market  value  of  the  portfolio  as  of  July 
31, 1984  was  $218,150.  Mr.  Rosen  is 
independent  of  the  Partnership  and  Dr. 
Morrissey  and  has  been  appraising 
coins  since  1968.  Mr.  Rosen  states  that 
he  based  his  determination  of  value  on 
his  own  expertise  and  experience, 
current  market  conditions  and  data 
provided  in  Numismatic  News  and  Coin 
Magazine.  Based  upon  Mr.  Rosen's 
appraisal  of  the  Partnership's  portfolio 
and  the  Partnership's  approximately 
$2,000  of  working  capital,  the 
Partnership  units  each  had  a  fair  market 
value  of  approximately  $6,679.69  as  of 
July  31, 1984. 

4.  Dr.  Morrissey  proposes  to  purchase 
the  units  from  the  Account  for  cash  in 
the  amount  of  $6,879.69  per  unit,  for  a 
total  of  $34,398.45,  provided  that  such 
amount  is  not  less  than  the  fair  market 
value  of  the  units  on  the  date  of  sale.  No 
Commissions  or  fees  will  be  paid  by  the 
Account  with  respect  to  the  sale  and  no 
accounts  of  any  other  participants  in  the 
Plan  will  be  ejected  by  the  sale.  Dr. 
Morrissey  represents  that  the  sale  of  the 
Partnership  units  is  in  the  best  interest 
of  the  Account  and  because  they  have 
declined  in  value  since  their  purchase 
by  the  Account. 

5.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  criteria  of  section  408(a)  of  the  Act 
because:  (a)  this  is  a  one-time 
transaction  for  cash;  (b)  the  Account 
will  incur  no  expenses  in  connection 
with  the  sale;  (c)  the  Account  will 
receive  the  fair  market  value  of  the 
Partnership  units  as  based  upon  an 
appraisal  by  a  qualified  independent 
appraiser  and  (d)  the  only  person  to  be 
affected  by  the  transaction  is  Dr. 
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Monissey  and  he  desires  that  the 
transaction  be  consununated. 

Notice  to  Interested  Persons:  Since  the 
only  assets  of  the  Plan  involved  in  the 
proposed  transaction  are  those  of  Dr. 
Monissey's  Account,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  hearing  requests  are  due 
30  days  after  the  date  of  publication  in 
the  Federal  Register. 

For  Further  Information  Contact: 
Katherine  D.  Lewis  of  the  Department, 
telephone  (202)  523-B97?.  (This  is  not  a 
toll-free  number. ) 

General  Iiifonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
40e(a}  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)  (1)  (B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975  (c)  (2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneHciaries  and 
protective  of  the  nghts  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  1  he  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
apphcation  are  true  and  complete,  and 
that  each  application  accurately 


describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  D.C..  this  29th  day 
of  November.  1984. 
Elliot  I.  Daniel 

Acting  Assistant  Adwinistrator  for 
Regulations  and  Interpretations,  Office  of 
Pension  and  Welfare  Benefit  Programs. 
Department  of  Labor. 
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Pension  Fund  Investments  and 
Corporate  Governance;  Hearings 

Pursuant  to  section  513  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  29  U.S.C.  1143. 
public  hearings  on  pension  fund 
investments  and  corporate  governance 
will  be  held  by  the  Office  of  Pension  and 
Welfare  Benefit  Programs  beginning  at 
9:30  a.m.  on  Wednesday  and  Thursday. 
January  9  and  10, 1985  in  the  Terrace 
Room.  Plaza  Hotel.  768  Fifth  Avenue. 
New  York,  New  York  and  at  9:30  a.m. 
Monday  and  Tuesday,  January  14  and 
15, 1985  in  the  Washington  Room. 
Holiday  Inn.  760  Kearny  Street.  San 
Francisco.  California. 

The  hearing  will  be  concentrated  on 
two  subjects.  The  hearing  on  the  first 
day  in  each  city  will  concentrate  on  the 
investment  performance  of  pension 
funds.  It  will  explorevarious  aspects  of 
pension  fund  performance.  Among  the 
questions  to  be  explored  are  the 
following: 

1.  What  has  been  the  historic 
performance  of  pension  funds? 

2.  How  has  this  performance 
compared  to  the  performance  of  other 
institutional  investors  and  indices  (e.g. 
mutual  funds.  U.S.  Treasury  bills.  S&P 
500.  consumer  price  index)? 

3.  To  the  extent  there  is  any  difference 
between  rates  of  return  earned  by 
pension  funds  and  other  investors,  what 
may  explain  the  difference? 

4.  Is  there  any  reason  to  believe  in 
light  of  overall  rate  of  return  experience 
over  the  past  20  years,  that  an  active 
investment  policy  for  pensions  has 
produced  superior  results  to  a  passive 
(index  fund)  investment  policy,  after 
management  and  turnover  costs  are 
netted-out?  Is  there  any  evidence  of  a 
difference  in  results  for  pension  plans 
actively  managed  by  in-house  managers 
from  results  of  pension  plans  actively 
managed  by  outside  investment 
managers? 

5.  What  is  a  legitimate  target  rate  of 
return  for  a  pension  fund?  Why? 

6.  What  is  the  relationship  of 
investment  performance  of  pension 
funds  to  participant  benefits? 


The  second  day  in  each  city  will  be 
devoted  to  issues  relating  to  the  role  of 
corporate  pension  funds  with  respect  to 
issues  of  corporate  governance.  The 
Office  of  Pension  and  Welfare  Benefit 
Programs  (OPWBP)  wants  to  develop  a 
record  on  the  experience  of  those 
pension  funds  that  have  been  actively 
involved  in  corporate  governance  issues, 
including  especially: 

1.  Voting  on  proposals  of  management 
to  discourage  fakqovers  (such  as  "fair 
price"  provisions,    super  majority" 
provisions,  and  the  creation  of  new 
classes  of  stock). 

2.  Initiation  or  participation  in 
shareholder  initiatives  relating  to 
corporate  governance  (such  as 
initiatives  relating  to  executive 
compensation,  "targeted  buybacks."  or 
requirements  for  committees  composed 
of  outside  directors  to  consider  merger 
offers). 

3.  Voting  on  other  matters  which  may 
be  brought  before  corporate 
shareholders. 

OPWBP  is  especially  interested  in 
testimony  concerning  the  basis  for  those 
investment  managers'  decision  to  take 
an  active  role  in  voting  shares,  the  basis 
for  selecting  the  proposals  or  initiatives 
to  vote  on.  the  process  for  determining 
how  to  vote  in  each  particular  case,  the 
difference  (if  any)  in  voting  shares  held 
by  a  pension  fund  versus  shares  held  in 
other  fiduciary  capacities,  and  decisions 
to  take  action  beyond  voting,  such  as 
bringing  or  joining  in  a  lawsuit  against 
management. 

OPWBP  emphasizes  that  its  purpose 
is  to  explore  the  experience  of  those 
managers  that  have  taken  a  role  with 
respect  to  corporate  governance. 

Individuals,  or  representatives  of 
organizations  wishing  to  appear  at  the 
hearing  on  any  of  the  above  issues 
should  submit  written  requests  to  be 
heard,  copies  of  their  statements,  and  an 
outline  indicating  the  time  to  be 
allocated  to  each  topic,  on  or  before 
December  2a  1984  to  Edward  F. 
Lysczek,  Office  of  the  Administrator. 
U.S.  Department  of  Labor,  Room  S-4522. 
Third  and  Constitution  Avenue,  NW., 
Washington.  D.C.  20210.  Telephone 
number  (202)  523-8753. 

Individuals  or  organizations  wishing 
to  submit  written  statements  on  any 
aspect  of  the  hearing  should  send  10 
copies  to  Mr.  Lysczek  at  the  above 
address.  Papers  will  be  included  in  the 
record  of  the  meeting  if  received  on  or 
before  January  7. 1985. 

The  Department  will  prepare  an 
agenda  indicating  the  order  of 
presentation  of  oral  comments  and  the 
time  allotted  to  each  person  making  oral 
comments.  In  the  absence  of  special 
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circumstances,  each  commentator  will 
be  allotted  10  ntinutes  in  which  to 
complete  his  or  her  presentation. 
Information  about  the  agenda  may  be 
obtained  on  or  after  January  4. 1985,  by 
telephoning  Mr.  Edward  Lysczek  at  (202) 
523-^8753.  This  is  not  a  toll-free  number. 
Individuals  not  listed  in  the  agenda  will 
be  allowed  to  make  oral  comments  at 
the  bearing  to  the  extent  time  permits. 
Those  individuals  who  make  oral 
comments  should  be  prepared  to  answer 
questions  regarding  their  comments. 

A  written  record  of  the  hearing  will  be 
made. 

Signed  at  Washington.  D.C,  this  28th  day 
of  November.  1964. 
Robvt  AjG.  Moiriu, 

Administrator.  Office  of  Pension  and  Welfare 
Benefit  Programs. 
\n  Dw.  M-nsn  nM  ia-*-M;  ms  uni 
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NATIONAL  POONDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agenqf  Information  Collection 
Activities  Under  OMB  Review 

AOCMCY:  National  Endowment  for  the 
Arts,  NFAH. 
action:  Notice. 

StJMMAflY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
December  20, 1984. 
ADDRESSES:  Send  comments  to  Mr. 
Joseph  Lackey,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place.  NW..  Room 
3208,  Washington,  D.C.  20503;  (202-395- 
6880).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Marianne 
Dunn.  National  Endowment  for  the  Arts, 
Administrative  Services  Division.  Room 
203, 1100  Pennsylvania  Avenue,  NW., 
Washington.  DC.  20506:  (202-682-5464). 
POe  PURTMCII  INFORMATION  CONTACT: 
Ms.  Marianna  Dunn,  National 
Endowment  for  the  Arts.  Administrative 
Services  Division.  Room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20506:  (202-682-5464) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  Each 
entry  issued  by  the  Endowment  contains 
the  following  information:  (1)  The  title  of 
the  form;  (2J  the  agency  form  number,  if 


applicable;  (3)  how  often  the  form  imist 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report  (5)  what  the  form  will 
be  used  for  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form.  None  of  these  entries  are 
subject  to  44  U.S.C.  3504(h). 

Title:  International  Panel  Exhibition 
Project  Description 

Form  Number  N/A 

Frequency  of  Collection:  Annually 

Respondents:  Non  Profit  Institutions 

Use:  The  National  Endowment  for  the 
Arts,  the  National  Endowment  for  the 
Humanities  and  USIA  cooperate  in 
selecting  cultural  programming 
including  exhibitions  for  overseas 
presentation  by  USIA.  The  collection 
of  information  enables  an 
International  Panel  to  determine  the 
suitability  of  exhibitions  for 
international  touring. 

Estimated  Number  of  Respondents:  200 

Estimated  Hours  for  Respondents  to 
Provide  Information:  200 

Peter  ).  Bmso.. 

Director  of  Administration.  National 

Endowment  for  the  Arts. 
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NATIONAL  SaENCE  FOUNDATION 

Permlta  leaued  Under  ttte  Antarctic 
Conservation  Act  of  1978 

AOENCV:  National  Science  Foundation. 

action:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978. 
Pub.  L.  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 
FOR  FURTHER  MFORIMATION  CONTACT 
Charles  E.  Myers.  Permit  Office. 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  D.C. 
20550.  Telephone  (202)  357-7934. 
SUFFtEMCNTARY  INFORMATION:  On 
September  28, 1984  and  October  18. 
1984,  the  National  Science  Foundation 
published  a  notice  in  the  Federal 
Registor  of  permit  applications  received. 
On  November  21, 1984  permits  were 
issued  to: 

Jeanette  Thomas 

Philip  R.  Kyle. 
Charles.  E  Myats. 
Permit  Office,  Division  of  Polar  Progams. 
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NUCLEAR  REGULATORY 
COMMISSION 


DoeumeNta  Containing 


OMoe 


of  Managantent  and  Budget 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revison  or 
extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  140.  Financial 
Protection  Requirements  and  Indemnity 
Agreements. 

3.  The  form  number,  if  applicable.  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Per  occurrence  (non-recurring) 
or  annually  for  certain  subsections. 

5.  Who  will  be  required  to  ask  to 
report:  All  licensees  subject  to  Price- 
Anderson  liability  and  financial 
protection  requirements. 

6.  An  estimate  of  the  number  of 
responses:  138. 

7.  An  indication  of  the  total  number  nf 
hours  needed  to  complete  the 
requirement  or  request:  940  hours. 

8.  An  indication  of  whether  section 
3504(h).  Pub.  L  96-511  applies:  Not 
apphcable. 

9.  Abstract:  The  information  to  be 
collected  is  needed  to  provide 
appropriate  procedures  and 
requirements  for  determining  the 
financial  protection  required  of 
licensees  and  for  the  indemnification 
and  limitation  of  liability  of  certain 
licensees  and  other  persons  pursuant  to 
section  170  of  the  Atomic  Energy  Act  of 
1954,  as  amended. 

ADDRESSES:  Copies  of  the  submittal  may 
be  inspected  or  obtained  for  a  fee  from 
the  NRC  Public  Document  Room,  1717  H 
Street,  NW..  Washington,  D.C.  20555. 

FOR  FURTHER  INFOnMATION  CONTACT: 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer,  Jefferson 
B.  Hill,  (202)  395-7340. 

Approved:  NRC  Clearance  Officer  is 
R.  Stephen  Scott.  (301)  492-8565.  Dated 
at  Betbesda,  Maryland,  this  28th  day  (A 
November  1964. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  G.  Notry, 
Director,  Office  of  Administration, 
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The  Connecticut  Light  and  Power  COn 
Western  Massachusetts  Electric  Co^ 
and  Northeast  Nuclear  Energy  Cou 
Consideration  of  Issuance  of 
Amendment  to  Provisional  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-21  issued  to  Connecticut  Light  and 
Power  Company,  Western 
Massachusetts  Electric  Company  and 
Northeast  Nuclear  Energy  Company  (the 
licensees),  for  operation  of  the  Millstone 
Nuclear  Power  Plant.  Unit  1  located  in 
New  London  County.  Connecticut. 

The  amendment  would  change  the 
March  14. 1983  Order  confirming 
licensee  commitments  on  Post-TMI 
related  issues  for  the  Millstone  Nuclear 
Power  Plant,  Unit  1  relating  to  the 
completion  data  of  the  Control  Room 
Habitability  modifications  in 
accordance  with  the  licensees' 
application  for  amendment  dated 
November  7. 1984. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

By  letter  dated  December  28, 1983. 
Northeast  Nuclear  Energy  Company 
(NNECO)  proposed  that  the  NRC  grant 
deferral  of  several  NRC-required 
modifications  for  the  purpose  of 
conducting  an  integrated  review  of  those 
requirements  and  other  ongoing 
projects.  One  of  the  specific  projects  for 
which  deferral  was  requested  was 
NUREG-0737  (Clarification  of  TMI 
Action  Plan  Requirements)  Item  III.D.3.4. 
Control  Room  Habitability.  The  purpose 
of  this  integrated  review  was  to  reassess 
the  safety  significance  of  planned 
modifications  and  establish  long-term 
implementation  schedules  for  all  plant 


backfits  that  would  provide  improved 
resource  management  and  result  in  plant 
modifications  being  implemented  on  a 
schedule  commensurate  with  their 
overall  significance.  The  December  28. 
1983  submittal  also  provided  a  basis  for 
requesting  deferral  from  the 
implementation  of  modifications 
associated  with  Item  III.D.3.4.  and 
provided  justification  for  continued 
operation  in  the  interim. 

By  letter  dated  April  5, 1983.  the  NRC 
staff  concluded  that  deferral  of  the 
Control  Room  Habitability 
modifications  was  justified  and 
acceptable,  and  informed  NNECO  that  a 
request  for  a  license  amendment  to 
modify  the  completion  date  contained  in 
the  Confirmatory  Order  would  be 
required.  NNECO's  November  7. 1984 
submittal  requested  a  proposed 
amendment  that  would  remove  the 
required  completion  date  for  Item 
III.D.3.4  of  December  31. 1984  and 
replace  it  with  "To  Be  determined."  The 
proposed  change  would  also  indicate 
that  this  item  is  no  longer  considered 
part  of  the  Confirmatory  Order.  The 
completion  date  for  the  modifications 
will  be  developed  in  conjunction  with 
the  Integrated  Safety  Assessment 
Program  (ISAP)  which  is  scheduled  to  be 
completed  by  November,  1985.  for  the 
Millstone,  Unit  1  Plant.  At  the 
completion  of  ISAP  a  living  schedule 
will  be  developed  which  will  be 
incorporated  into  the  license  by  an 
amendment.  If  during  the  course  of  the 
review  the  staff  determines  that  a  more 
expeditious  schedule  is  needed  for  a 
particular  item  or  items,  those  schedules 
will  be  appropriately  modified. 

NNECO  has  reviewed  the  proposed 
change  and  concluded  that  it  does  not 
involve  a  significant  hazards 
consideration.  The  basis  for  this 
conclusion  is  that  the  three  criteria  for 
10  CFR  50.92(c)  are  not  compromised. 
Their  determination  that  there  is  no 
significant  hazards  consideration  is 
based  on  the  fact  that;  (1)  Deferral  of 
installation  of  upgraded  control  room 
habitability  systems  will  have  no  impact 
on  existing  safety  analyses.  (2)  the  plant 
will  continue  to  operate  with  the  margin 
of  safety  as  defined  in  the  original 
FSAR.  and  (3)  the  control  room 
operators  can  be  adequately  protected 
against  the  effects  of  toxic  gases  by 
isolating  the  control  room  and  using  self- 
contained  breathing  apparatus  and  the 
effects  of  radioactive  gases  by 
maintaining  doses  within  the  guidelines 
of  10  CFR  50  Appendix  A.  General 
Design  Criterion  19,  and  therefore  the 
plant  can  be  safely  shutdown  from  the 
control  room  under  accident  conditions. 
In  addition.  NNECO  maintains  that  an 
evaluation  of  the  examples  provided  in 


48  FR 14870  of  amendment  requests 
likely  involving  no  significant  hazards 
consideration  reveals  that  the  intent  of 
example  (iv)  is  applicable  to  this 
situation.  NNECO  states  that  since  the 
staff  documented  its  conclusion  that 
deferral  of  the  subject  modifications 
was  justified  and  acceptable,  the 
acceptability  of  relief  has  been 
established  in  prior  reviews  by  both 
NNECO  and  the  NRC  The  applicability 
of  example  (iv).  coupled  with  the  facts 
discussed  above,  forms  the  basis  for 
NNECO's  conclusion  that  no  significant 
hazards  considerations  are  involved. 

Based  on  the  review  of  NNECO's 
determination,  the  NRC  staff  proposes 
to  determine  that  the  requested  action 
does  not  constitute  a  significant  hazards 
condition. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Attn:  Docketing 
and  Service  Branch. 

By  January  3, 1985.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 


Federal  Register  /  Vol.  49,  No.  234  /  Tuesday.  December  4.  1964  /  Notices 


47463 


with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petition«-'8         f 
property,  financial,  or  other  interest  in     ' 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest. -The  petition  should 
also  identify  the  specific  aspects  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  t>een 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shaU 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commiasion  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 


during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
fadlrty.  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  detenninabon  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action. 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U^. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW. 
Washington,  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-fee 
telephone  call  to  Western  Union  at  (800) 
325-«000  [in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  John  A.  Zwolinski: 
Petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  pubHcation  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  D.C^^55.  and  to  Gerald 
Garfield.  Esquirefuay,  Berry  &  Howard, 
Counselors  at  Law.  One  Constitution 
Plaza.  Hartford.  Connecticut  06103, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitiomi, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and /or 
request,  that  the  petitioner  has  made 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(1)  (i)-(v) 
and  2.n4(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  and  NRC's  letter  and  Safety 
Evaluation  dated  April  5, 1984  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Docunient  Room, 


1717  H  Street.  NW..  Washington,  D.C, 
and  at  the  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

Dated  at  Bethesda.  Maryland,  this  29tti  day 
of  November  19S4. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  A.  Z«voliMki. 

Chief.  Operating  Reactors  Branch  No.  S. 
Division  of  Licensing. 
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(Docket  No.  SO-213] 

Connecticut  Yanlcee  Atomic  Power 
Co.;  Consideration  of  Issuance  of 
Amendment  to  FacWty  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
61  issued  to  Connecticut  Yankee  Atomic 
Power  Company  (the  licensee),  for 
operation  of  the  hiaddam  Neck  Plant 
located  in  Middlesex  County, 
Connecticut. 

The  amendment  would  modify  ti»e 
March  14. 1983  Order  confirming 
licensee  commitments  on  Post-TMI 
related  issues  for  the  Haddam  Neck 
Plant  relating  to  the  completion  date  of 
the  Control  Room  Habitabihty 
modifications  in  accordance  with  the 
licensee's  application  for  amendment 
dated  November  7, 1984. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  tlie 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Conunission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibihty  of 
a  new  or  different  Icind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

By  letter  dated  December  29. 1983. 
Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO)  proposed  that  the 
NRC  grant  deferral  of  several  NRC- 
required  modifications  for  the  purpose 
of  conducting  an  integrated  review  of 
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those  requirements  and  other  ongoing 
projects.  One  of  the  speciflc  projects  for 
which  deferral  was  requested  was 
NUREG-0737  (Clarification  of  TMI 
Action  Plan  Requirements)  Item  III.D.3.4, 
Control  Room  Habitability.  The  purpose 
of  this  integrated  review  was  to  reassess 
the  safety  significance  of  planned 
modifications  and  establish  long-term 
implementation  schedules  for  all  plant 
bacl(fits  that  would  provide  improved 
resource  management  and  result  in  plant 
modifications  being  implemented  on  a 
schedule  commensurate  with  their 
overall  significance.  The  December  28, 

1983  submittal  also  provided  a  basis  for 
requesting  deferral  from  the 
implementation  of  modifications 
associated  with  Item  ni.D.3.4  and 
provided  justification  for  continued 
operation  in  the  interim. 

By  letter  dated  April  5. 1984,  the  NRC 
staff  concluded  that  deferral  of  the 
Control  Room  Habitability 
modifications  was  justified  and 
acceptable,  and  informed  CYAPCO  that 
a  request  for  a  license  amendment  to 
modify  the  completion  date  contained  in 
the  Confirmatory  Order  would  be 
required.  The  licensee's  November  7, 

1984  submittal  requested  a  proposed 
amendment  that  would  remove  the 
required  completion  date  for  Item 
in.0.3.4  of  December  31. 1984  and 
replace  it  with  'To  Be  Determined."  The 
proposed  change  would  also  indicate 
that  this  item  is  no  longer  considered 
part  of  the  Confirmatory  Order.  The 
completion  date  for  the  modifications 
will  t>e  developed  in  conjunction  with 
the  Integrated  Safety  Assessment 
Program  (ISAP]  which  is  scheduled  to  be 
completed  by  November.  1986,  for  the 
Haddam  Neck  Plant.  At  the  completion 
of  ISAP  a  "living  schedule"  will  be 
developed  which  will  be  incorporated 
into  the  license  by  an  amendment.  If 
during  the  course  of  the  review  the  staff 
determines  that  a  more  expeditious 
schedule  is  needed  for  a  particidar  item 
or  items,  those  schedules  wiH  be 
appropriately  modified. 

CYAPCO  has  reviewed  the  proposed 
change  and  concluded  that  it  does  not 
involve  a  significant  hazards 
consideration.  The  licensee's  basis  for 
this  conclusion  is  that  the  three  criteria 
for  10  CFR  50.92(c)  are  not 
compromised.  This  determination  that 
there  is  no  significant  hazards 
consideration  is  based  on  the  fact  that: 
(1)  Deferral  of  installation  of  upgraded 
control  room  habitability  systems  will 
have  no  impact  on  existing  safety 
analyses,  (2)  the  plant  will  continue  to 
operate  with  the  margin  of  safety  as 
defined  in  the  original  FSAR,  and  (3)  the 
control  room  operators  can  be 


adequately  protected  against  the  effects 
of  toxic  gases  as  shown  by  previous 
analysis  and  the  effects  of  radioactive 
gases  by  maintaining  doses  within  the 
guidelines  of  10  CFR  50  Appendix  A, 
General  Design  Criterion  19,  and 
therefore  the  plant  can  be  safely 
shutdown  from  the  control  room  under 
accident  conditions. 

In  addition,  the  licensee  maintains 
that  an  evaluation  of  the  examples 
provided  in  48  FR  14870  of  amendment 
requests  likely  involving  no  significant 
hazards  considerations  reveals  that  the 
intent  of  example  (iv)  is  applicable  to 
this  situation.  The  licensee  states  that 
since  the  staff  documented  its 
conclusion  that  deferral  of  the  subject 
modifications  was  justified  and 
acceptable,  the  acceptability  of  relief 
has  been  established  in  prior  reviews  by 
both  CYAPCO  and  the  NRC.  The 
applicability  of  example  (iv),  coupled 
with  the  facts  discussed  above,  forms 
the  basis  for  CYAPCO's  conclusion  that 
no  significant  hazards  considerations 
are  involved. 

Based  on  the  review  of  the  Ucensee's 
determination  the  NRC  staff  proposes  to 
determine  that  the  requested  action  does 
not  constitute  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C  20555.  Attn:  Docketing 
and  Service  Branch. 

By  January  3. 1985,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  particpate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 


and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspects  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  hst  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  those 
requirement  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
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and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PubKc 
Document  Room,  1717  H  Street,  NW. 
Washington,  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  [in  Missouri  (800)  343-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  John  A.  Zwolinski: 
petitioner's  name  and  telephone;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  and  to  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law.  One  Constitution 
Plaza.  Hartford,  Connecticut  06103, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  o^icer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 


request,  that  the  petitoner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(1)  (i}-(v) 
and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  and  NRC's  letter  and  Safety 
Evaluation  dated  April  5. 1984  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington,  D.C. 
and  at  the  Russell  Library,  119  Broad 
Street,  Middletown.  Connecticut  06457. 

Dated  at  Bethesda,  Maryland,  this  29th  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 

John  A.  Zwolinski. 

Chief.  Operating  Reactors  Branch  No.  5, 
Division  of  Licensing. 

|FR  Doc  64-31637  Filed  12-S-S4: 8:45  •m| 
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[Docket  30-19532;  License:  11-19921-01; 
EAB4-18] 

Inspection  and  Testing,  Inc^  Order 
Revoking  License 

Inspection  &  Testing.  Inc..  ATTN:  T.  L 
Finkenbinder,  President,  4990  Valenty 
Road,  Chubbuck,  Idaho  (Licensee)  is  the 
holder  of  License  11-19921-01  (license) 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC).  License  11-19921-01 
authorizes  the  possession  and  use  of 
byproduct  materials  for  industrial 
radiography  and  is  due  to  expire 
February  28, 1987. 

n 

On  April  14, 1984  the  Commission 
issued  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties  in 
the  amount  of  $4,800.00  to  the  licensee 
for  violations  of  NRC  requirements  in 
the  conduct  of  radiographic  field 
operations  which  resulted  in  a  personnel 
overexposure. 

The  hcensee  responded  on  April  23. 
1984  to  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
requesting  that  the  civil  penalties  be 
mitigated  due  to  the  severe  financial 
impact  it  would  have  on  the  state  of  its 
business  and  its  ability  to  survive.  The 
licensee  indicated  that  it  was  seriously 
considering  bankruptcy.  As  a  result,  the 
proposed  civil  penalties  were  reduced  to 
$1,000.00  and  an  Order  imposing  the 
penalties  was  issued  on  ]uly  6, 1984. 

Subsequently,  the  licensee  indicated 
that  bankruptcy  proceedings  would  be 
commenced  shortly  and  that  he 
expected  repossession  of  his  assets  to 
begin  within  a  few  days. 


By  Order  dated  August  31, 1984  the 
license  was  suspended,  efiective 
immediately,  and  the  licensee  was  given 
an  opportunity  to  show  cause  why  the 
license  should  not  be  revoked.  As 
described  in  that  Order,  the  Commission 
took  these  actions  on  the  basis  of  the 
licensee's  failure  to  pay  the  civil 
penalties  imposed  by  the  NRC  Order 
issued  on  July  6. 1984.  and  because  of 
NRC  concerns  as  to  whether  the  license 
had  sufficient  resources  to  properly 
safeguard  the  licensed  material  until  an 
authorized  transfer  could  be  made. 

In  accordance  with  the  August  31, 
1984  Order,  the  licensee  was  required, 
among  other  things,  to  transfer  within  7 
days  of  the  issuance  of  the  Order  all 
radioactive  material  within  its 
possession  to  a  person  authorized  to 
possess  such  material.  By  letter  dated 
October  19, 1984  the  licensee  notified 
the  NRC  that  such  a  transfer  had  been 
made  to  the  licensee's  state  of  Idaho 
License  IDA-193. 

The  Order  also  provided  the  licensee 
opportunity  to  file  a  written  answer 
within  25  days  of  the  date  of  the  Order, 
and  stated  that,  upon  the  licensee's 
failure  to  file  an  answer  within  the 
specified  time,  the  Director,  Office  of 
Inspection  and  Enforcement,  would 
issue  a  subsequent  Order,  without 
further  notice,  revoking  the  license.  No 
answer  was  filed  to  show  why  the 
license  should  not  be  revoked.  Because 
the  circumstances  described  in  the 
Order  dated  August  31, 1984.  would 
warrant  revocation  of  a  license  and  the 
license  has  not  demonstrated,  though 
given  an  opportunity  to  do  so,  why  its 
license  should  not  be  revoked,  I  have 
determined  that  Byproduct  Material 
License  11-19921-01  should  be  revoked. 

ni 

In  view  of  the  above,  it  is  hereby 
ordered,  pursuant  to  Sections  81, 161(b). 
188  of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  regulations  in  10  CFR 
Parts  2  and  30,  that: 

Byproduct  Material  License  11-19921-01 
is  revoked. 

This  Order  is  effective  upon  issuance. 

Dated  at  Bethesda.  Maryland,  this  27th  day 
of  November  1964. 
For  the  Nuclear  Regulatory  Commission 

fames  M.  Taylor. 

Deputy  Director,  Office  of  Inspection  and 
Enforcement 

|FR  Doc  •4-4IB3a  Rled  12-1-64:  6:46  ami 
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(Dockat  No*.  50-352-OU  50-353-OL: 
ASLBP  Na  •1-4«5-07-OL] 

Philadelphia  Electric  Co.;  Estat)llshing 
an  Additional  Utnited  Appearance 
Session  in  the  Umericfc  Area 

Atomic  Safety  and  Licensing  Board  before 
Administrative  Judges:  Helen  F.  Hoyt, 
Chairperson.  Dr.  Richard  F.  Cole,  Dr.  ferry 
Harbour.  In  the  matter  of  Philadelphia 
Electric  Company  (Limenclc  Generating 
SUtioa.  Unita  1  and  2). 
November  27. 19M. 

In  the  limited  appearance  session  of 
this  Board  on  November  15  and  16, 1984. 
a  number  of  persons  who  requested  time 
to  make  a  statement  to  this  Board  were 
not  heard  because  time  allotted  for  the 
session  expired  before  they  could  be 
called.  The  Board,  therefore,  has 
decided  to  schedule  an  additional 
session  to  be  held  on  December  13, 1984 
(Thursday)  between  the  hours  of  6:00 
p.m.  (e.s.t.)  and  lOKX)  p.m.  (e.s.t.)  at  the 
Stowe  Fire  Company,  Vine  and  Rice 
Streets.  Stowe.  Pennsylvania  19464.  The 
following  procedures  will  be  in  force: 

1. 10  CFR  2Jn5{a)  provides  that: 

A  person  who  is  not  a  party  may,  in  the 
discretion  of  the  presiding  o^icer.  be 
permitted  to  make  a  limited  appearance  by 
making  oral  or  written  statement  of  his 
position  on  the  issues  at  any  session  of  the 
hearing  or  any  prehearing  conference  within 
such  limits  and  on  such  conditions  as  may  be 
fixed  by  the  presiding  ofllcer.  but  he  may  not 
otherwise  participate  in  the  proceeding. 

The  subject  of  this  limited  appearance 
session  is  offsile  emergency  planning. 
This  Board  is  presently  conducting 
evidentiary  hearings  in  Philadelphia, 
Pennsylvania  on  the  issues  of  offsite 
emergency  planning. 

2.  The  limited  appearance  permits  the 
making  of  a  statement  (oral  or  written) 
of  one's  views  of  the  issues  which  will 
become  a  part  of  the  record  of  the 
proceedings.  However,  the  statement  is 
not  evidence;  but  it  may  serve  to  alert 
the  Board  and  parties  to  areas  in  which 
evidence  may  need  to  be  adduced. 

3.  Persons  who  have  not  made  a 
limited  appearance  on  this  record  will 
be  accorded  priority.  The  Board  has 
retained  a  register  of  those  persons  who 
did  not  make  an  appearance  on 
November  15  and  16, 1984  because  of 
insufficient  time.  Those  persons  on  the 
register  will  be  called  before  persons 
registering  on  the  evening  of  the  session 
on  December  13, 1984. 

4.  For  those  persons  wishing  to  make 
written  statements,  the  address  is:  )udge 
Helen  F.  Hoyt,  Chairperson.  Atomic 
Safety  and  Licensing  Board  (Limerick), 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC.  20555. 

5.  The  limited  appearance  session  at 
Stowe  is  a  federal  judicial  proceeding 


and  will  be  conducted  as  if  it  were  being 
held  in  a  courtroom.  No  signs  or 
demonstrations  will  be  permitted  in  the 
hearing  room.  Cameras  will  be 
permitted,  but  only  in  fixed  positions 
and  only  with  available  lighting. 

Dated  at  Bethesda.  Maryland,  this  27th  day 
of  November.  1964. 

For  the  Atomic  Safety  and  Licensing  Board. 
Helen  F.  Hoyt. 
Chairperson.  Administrative  fudge. 

(FR  Doc  S4-31S42  Tiled  12-S-Si:  S:4S  wn| 
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(Dociitt  No.  50-344  OLA  (SFP  AmsndnMnt)] 

Portlartd  General  Electric  Co.,  et  al. 
(Troian  Nuclear  Ptant);  Asaignmont  of 
Atomic  Safety  and  Ucenaing  Appeal 
Board 

Notice  is  hereby  given  that,  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a).  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  assigned  the  following  panel 
members  to  serve  as  the  Atomic  Safety 
and  Licensing  Appeal  Board  for  this 
spent  fuel  pool  amendment  proceeding: 

Thomas  S.  Moore,  Chairman 

Gary  ].  Edles 

Dr.  Reginald  L  Cotchy. 

Dated:  November  2&  19B4. 
C.  Jean  SfaoMtakat. 

Secretary  to  the  Appeal  Board. 

|FR  Doc  S4-»1B»  FUcd  U-a-a«c  Se46  «n| 
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(Docket  No.  50-260) 

Tennessee  Valley  Authority; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.48(c)(4)  to  the  Tennessee  Valley 
Authority  (TVA/the  licensee),  for  the 
Browns  Ferry  Nuclear  Plant.  Unit  2 
located  in  Limestone  County.  Alabama. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  would  grant  the 
licensee  a  scheduler  deferment  from  the 
provisions  of  Appendix  R,  Section  III.G. 
fire  protection  of  the  equipment  used  for 
safe  shutdown  capability,  from  the 
current  cycle  5  refueling  outage  to  the 
end  of  the  cycle  6  refueling  outage.  The 
exemption  is  responsive  to  the  licensee's 
application  for  exemption  dated  June  5. 
1984. 


The  Need  for  the  Proposed  Action 

Appendix  R.  Section  UI.G  requires  a 
licensee  authorized  to  operate  a  nuclear 
power  reactor  to  provide  fire  protection 
for  equipment  used  for  safe  shutdown 
by  means  of  separation  and  barriers  or 
provide  alternative  safe  shutdown 
capability.  The  scheduler  requirements 
of  10  CFR  50.48(c)(4]  call  for  the 
implementation  of  modifications  before 
startup  after  the  eariiest  of  the  following 
events  commencing  180  days  after 
Commission  approval: 

(1)  The  first  refueling  outage; 

(2)  Another  planned  outage  that  lasts 
for  at  least  60  days;  or 

(3)  An  unplanned  outage  that  lasts  for 
at  least  120  days. 

In  a  submittal  dated  June  5, 1984,  the 
licensee  requested  that  the 
implementation  schedule  for  the 
proposed  fire  protection  modification  at 
BrovvTis  Ferry  be  extended  in 
accordance  with  the  proposed 
integrated  schedule  for  plant 
modifications  (TVA  letter  dated  August 
14. 1984).  The  integrated  schedule  calls 
for  the  modifications  to  be  completed 
during  the  cycle  6  outage  which  is  one 
cycle  later  than  required  by  10  CFR 
50.48(c)(4),  based  on  Commission 
approval  of  proposed  modifications 
having  been  granted  on  October  12. 1983 
(letter  from  D.B.  Vassallo  to  H.G.  Parris 
dated  October  12, 1983). 

The  level  of  modification  work 
associated  with  the  current  cycle  5 
outage  does  not  permit  significant 
additional  work  to  be  added  to  the 
outage  work  scope  without  delaying 
restart  of  the  plant.  As  an  alternative  to 
implementation  of  the  required 
modifications  during  the  current  cycle  5 
outage,  the  licensee  has  proposed 
interim  compensatory  fire  protection 
measures  to  be  instituted  during  cycle  6. 
These  measures  are  being  evaluated  by 
the  staff. 

Environmental  Impacts  of  the  Proposed 
Action 

By  using  reasonable  interim 
compensatory  measures,  the  proposed 
exemption  will  provide  a  degree  of  fire 
protection  such  that  there  is  no 
significant  increase  in  the  risk  of  fires  at 
this  facility.  Consequently,  the 
probability  of  fires  has  not  been 
increased  and  the  post-fire  radiological 
releases  will  not  be  greater  than 
previously  determined  nor  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 
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With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  efiluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
dated  September  2, 1972  for  the  Brov\ms 
Ferry  Nuclear  Plant. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  June  5, 1984.  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NW..  Washington,  D.C.,  and  at  the 
Athens  Public  Library.  South  and 
Forrest,  Athens,  Alabama  36511. 

C^ted  at  Bethesda,  Maryland  this  28th  day 
of  November.  1984. 

For  the  Nuclear  Regulatory  Commission. 
Gus  C  Lainas, 

Assistant  Director  for  Operating  Reactors. 
Division  of  Licensing. 

(FR  Doc.  S«-31641  Piltd  12-3-4M:  »M  imj 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  Regarding  the 
Application  of  Certain  International 
Agreements 

This  notice  modifies  the  determination 
published  in  the  Federal  Register  of 
January  4. 1980,  (45  FR  1181).  as 
amended  by  determinations  published 
at  45  FR  18547,  45  FR  36569,  45  FR  63402. 
45  FT*  85239.  46  FR  24059.  46  FR  40624.  46 
FR  46263.  46  FR  48391,  and  47  FR  16697. 

Under  Section  l-103(b)  of  Executive 
Order  12188  of  January  2, 1880,  the 
functions  of  the  President  under  section 


2(b)  of  the  Trade  Agreements  Act  of 
1979  (the  Act)  and  section  701(b)  of  the 
Tari^  Act  of  1930  as  amended,  are 
delegated  to  the  United  States  Trade 
Representative  (the  Trade 
Representative),  who  shall  exercise  such 
authority  with  the  advice  of  the  Trade 
Policy  Committee. 

Now,  therefore.  William  E.  Brock. 
United  States  Trade  Representative,  in 
conformance  with  the  provisions  of 
Section  2(b)  of  the  Act,  Section  701(b)  of 
the  Tariff  Act  of  1930  as  amended,  and 
section  l-103(b)  of  Executive  Order 
12188,  does  hereby  determine,  effective 
on  the  date  of  signature  of  this  Notice 
that: 

With  respect  to  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI.  XVI,  and  XXffl  of  the 
General  Agreement  on  Tariffs  and 
Trade  (Subsidies  Code),  Portugal  has 
accepted  the  obligations  of  the 
Agreement  with  respect  to  the  United 
States  and  should  not  otherwise  be 
denied  the  benefits  of  the  Agreement. 

In  accordance  with  section  702(b)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1671(b)),  as  of  November  28, 1984, 
Portugal  is  a  "country  under  the 
Agreement." 

Inquires  concerning  this  notice  should  be 
addressed  to  Catherine  Curtiss,  Office  of 
Bilateral  Affairs,  Japan  and  Western  Europe, 
Office  of  the  U.S.  Trade  Representative, 
Washington.  D.C  20506,  (202)  395-3074. 

Dated:  November  28, 1984. 
William  E  Brock. 
United  States  Trade  Representative. 
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POSTAL  RATE  COMMISSION 
[Order  No.  591;  Docket  Na  A85-61 

Durt>ln,  North  Daicota  58023  (Susan 
Bamstein  et  aL,  Petitionars);  Ordar 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(bH5) 

Issued:  November  28, 1984. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Henry  R.  Folsom,  Vice-Chairman; 
John  W.  Cru'tcher  James  H.  Duffy. 

Docket  Number  A8&-6. 

Name  of  affected  Post  Office.  Durbin, 
North  Dakota  58023. 

Name(s)  of  petitioner(s):  Susan 
Bernstein;  Mr.  ft  Mrs.  Ben  Bautz. 

Type  of  determination:  Closing. 

Date  of  filing  of  appeal  papers: 
November  26, 1984. 

Categories  of  issues  apparently 
raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404iSl(2)(A)I. 


2.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)J. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decision  schedule  (39  U.S.C. 
404(b)(5)l  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  December  11, 1984. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L  Clapp, 

Secretary. 

Appendix 

November  26, 1984 — Filing  of  Petitions 
November  28, 1984 — Notice  and  Order  of 

Filing  of  Appeal 
December  21, 1984 — Last  day  for  filing  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b]J. 
December  31, 1964 — Petitioners'  Participant 

Statement  or  Initial  Brief  [see  39  CFR 

{  3001.115(8)  and  (b)]. 
January  22. 1985— Postal  Service  Answering 

Brief  [see  39  CFR  3001.115(c)I. 
February  6. 1985 — (1)  Petitioners'  Reply  Brief 

should  petitioners  choose  to  file  one  [see  39 

CFR  3001.115(d)). 
February  13. 1985— (2)  Deadline  for  motions 

by  any  party  requesting  oral  argument  The 

Commission  will  exercise  its  discretion,  as 

the  interest  of  prompt  and  just  decision 

may  require,  in  scheduling  or  dispensing 

with  oral  argument  [see  39  CFR  3001.116). 
March  26, 1985 — Expiration  of  120-day 

decisional  schedule  [see  39  U.S.C. 

404(b)(5)l. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Salf-Ragulatory  Organizations; 
Midwest  Stock  Exchange;  AppNcationa 
for  UnHstad  Trading  PrivHegas  and  of 
Opportunity  for  Hearing 

November  2a  1984. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  Section  12(f)(1)(B)  of  the 
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Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

B.A.T.  Industries  Ltd. 
ADR  Ordinary  Shares,  25  Pence  Par 
Value.  File  No.  7-8167 

This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  19, 1984, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protections  of  investors. 

For  titt  Commission.  I>y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shiiley  E.  Hoins. 

Acting  Secretary. 

\n  Doc.  M-31M4  Filed  IZ-S-Mt  •:«S  mb| 
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SMALL  BUSINESS  ADMINISTRATION 


No.  (04/04-01 16)1 


HAT  Capital  Corp.;  Surrender  of 
License 

Notice  is  hereby  given  that  HAT 
Capital  Corporation.  4750  Selma 
Highway,  Montgomery,  Alabama,  36105 
h9  surrendered  its  license  to  operate  as 
a  small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act).  H  ft  T 
Capital  Corporation  was  licensed  on 
July  15, 1975. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
November  16, 1984,  and  accordingly  all 
rights,  privileges,  and  franchises  derived 
therefrom  have  been  terminated. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies). 

Dated:  November  21. 1964. 
Robert  G.  Linel>efTy. 
Deputy  Associate  Adminislrator  for 
Investment. 

|FV  Doc  84-31S2B  Filed  12-3-M;  S:49  ami 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tot>acco  and 
Firearms 

(ATF  0  1100.76A;  Notice  544;  Convctionl 

Authority  To  Administer  Seized 
Personal  Property  Program  in  27  CFR 
Part  72,  Disposition  of  Seized  Personal 
Property,  and  26  CFR  Part  601, 
Statement  of  Procedural  Rules; 
Delegation  Order 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
action:  Correction  to  FR  notice  on 
Delegation  Order. 

summary:  This  document  clarifies  and 
corrects  the  signature  authority  for  all 
documents  and  correspondence 
concerning  petitions  for  remission  or 
mitigation  of  forfeiture  relating  to  the 
seized  personal  property  program, 
which  appeared  in  the  seized  personal 
property  program,  which  appeared  in 
the  issue  of  Friday,  September  21, 1984 
(49  FR  37203).  This  action  is  necessary 
to  correct  a  technical  error. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  W.  Nickell  or  Gayie  P.  Miller, 
Planning  and  Analysis  Staff,  Office  of 
Law  Enforcement,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 
Penn.syivania  Avenue,  N.W., 
Washington,  DC  20226  (202-566-7123). 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  84-25055,  appearing  in  the  issue  of 
Friday.  September  21, 1984,  omissions 
occurred  on  pages  37203  and  37204. 

Paragraph  4.b.  {Corrected) 

This  paragraph  should  be  corrected  to 
read  as  follows:  'To  sign  all  documents 
and  correspondence  relating  to  petitions 
for  remission  or  mitigation  of  forfeiture, 
including  the  authority  to  affix  the 
signature  of  the  Director." 

Paragraph  5.b.  [Cocrected) 

This  paragraph  should  be  corrected  to 
read  as  follows:  'The  authorities  in 
paragraph  4b  above  may  be  redelegated 
to  personnel  in  Bureau  Headquarters  not 


lower  than  the  position  of  seized 
property  examiner,  except  that  the 
authority  to  affix  the  signature  of  the 
Director  may  not  be  redelegated  below 
the  level  of  Chief  in  the  Office  of  Law 
Enforcement." 

Approved:  Novemt>er  28. 1984. 
Stephen  E.  HiggiiM, 
Director. 

IFR  D<>c.  m-n«m  Piled  1Z-3-M:  ft4S  am| 
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VETERANS  ADMINISTRATION 

Advisory  Committee  on  Readiustment 
Problems  of  Vietnam  Veterans; 
Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Advisory  Committee  on 
Readjustment  Problems  of  Vietnam 
Veterans  will  be  held  in  Room  139, 
Veterans  Administration  Central  Office. 
810  Vermont  Avenue,  NW.,  Washington, 
DC,  on  December  13  and  14. 1984.  These 
meetings  will  begin  at  9  a.m.  and 
conclude  at  4:30  p.m. 

Both  meetings  will  be  open  to  the 
public  to  the  seating  capacity  of  the 
conference  room.  Anyone  having 
questions  concerning  the  meetings  may 
contact  Mr.  Edward  Lord,  Assistant 
Director  for  Administration  and 
Development,  Readjustment  Counseling 
Service,  Veterans  Administration 
Central  Office,  at  phone  number  202/ 
389-5410/5419. 

This  notice  does  not  appear  in  the 
Federal  Register  at  least  15  days  prior  lo 
the  date  of  the  first  meeting  due  to 
delays  in  administrative  processing. 

Dated:  November  27, 1984. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez. 
Committee  Management  Officer. 
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Station  Committee  on  Educational 
Allowances;  Hearing 

Notice  is  hereby  given  pursuant  to 
Section  V,  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances  that  on 
December  27, 1984,  at  IKX)  p.m.,  the 
Veterans  Administration  Regional 
Office  Station  Committee  on 
Educational  Allowances  shall  at  Estes 
Kefauver  Federal  Building — U.S. 
Courthouse,  Room  A-220, 110  Ninth 
Avenue,  South,  Nashville,  Tennessee, 
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conduct  a  hearing  to  determine  whether 
Veterans  Administration  benefits  to  all 
eligible  persons  enrolled  in  Rice  College 
(formerly  American  College  and 
Memphis  School  of  Commerce)  2829 
Lamar  Avenue,  Memphis,  Tennessee 
38114,  should  be  discontinued,  as 
provided  in  38  CFR  21.4134.  because  a 
requirement  of  law  is  not  being  met  or  a 
provision  of  the  law  has  been  violated. 
All  interested  persons  shall  be  permiited 
to  attend,  appear  before,  or  file 
statements  with  the  Commission  at  that 
time  and  place. 

Dated:  November  27. 1984. 
RS.WMk, 

Director.  VA  Reg iona/ Office.  110  Ninth 
Avenue  South,  Nashville,  Tennessee. 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  49.  No.  234 

Tuesday.  December  4.  1984 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshirw 
Art"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


CONTEHTS 


Federal  Election  Commission 

Federal  Deposit  Insurance  Corpora- 
tion  

Federal  Reserve  System 

Naliorwl  Transportation  Safety  Board.. 

Nuciear  Regulatory  Commission 

Postal  Service — ™™~.. 


2 
3 
4 
5 

6 


FEDERAL  ELfCnON  < 
"FEOCRAL  REGISTER"  DOC  NO.  84-31411. 
MEVIOUSLV  ANNOUNCED  DATE  AND  TIME: 
Tuesday.  December  4. 1984.  IChOO  a.m. 
Pursuant  to  9  3.2(a)(1)  and  (b)(v)  of 
the  Commission's  Sunshine  Act 
regulations,  the  following  item  has  been 
added  to  the  agenda:  Application  of  11 
CFR  104.14(d). 

FCRSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Fred  Eiland.  Information  OfTicer. 
202-523-^1065. 
Marjorie  W.  EmmoiM, 
Secretary  of  the  Commission. 

int  Doc  M-SITDS  Filed  lO-W-t*:  1:16  pa| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5:55  p.m.  on  Thursday,  November  29. 
1984,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  (1)  receive  bids  for 
the  purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  The  Strong  City  State 
Bank.  Strong  City,  Kansas,  which  was 
closed  by  the  State  Bank  Commissioner 
for  the  State  of  Kansas  on  Thursday, 
November  29, 1984;  (2)  accept  the  bid  for 
the  transaction  submitted  by  Chase 
County  Bank,  Strong  City,  Kansas,  a 
newly-chartered  State  nonmember  bank 
subsidiary  of  Chase  County  Bankshares, 
Incorporated,  Strong  City.  Kansas;  (3) 
approve  the  applications  of  Chase 


County  Bank,  Strong  City.  Kansas,  for 
Federal  deposit  insurance,  and  for 
consent  to  purchase  certain  assets  of 
and  to  assume  the  liability  to  pay 
deposits  made  in  The  Strong  City 
State  Bank,  Strong  City,  Kansas;  and  (4) 
provide  such  fmancial  assistance, 
pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823(c)(2)),  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  David  L  Chew, 
acting  in  the  place  and  stead  of  Director 
C.T.  Conover.  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(8),  (c)(9](A)(ii),  and 
(c)(9)(B)). 

Dated:  November  3a  1984. 
Federal  Deposit  Insurance  Corporation. 
Margatel  M.  Olsen, 

Deputy  Executive  Secretary. 
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FEDERAL  RESERVE  SYSTEM 

Board  of  Governors  of  the  Federal 

Reserve  System. 

TIME  AND  DATE:  11:00  a.m..  Monday, 

December  10. 1984. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street   . 

entrance  between  20th  and  21st  Streets. 

NW..  Washington.  D.C.  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch  director 
appointments.  (This  item  was  previously 
announced  for  a  closed  meeting  on 
December  5. 1984.) 

2.  Proposed  purchase  of  computers  within  the 
Federal  Reserve  System. 

3.  Appointment  of  new  members  to  the 
Consumer  Advisory  Council. 


4.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:    Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  30. 1984.  ^ 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc  St-SITM  Filed  ll-30-a«:  }:S7  pn) 
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NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

(NM-S4-371 

TIME  AND  DATE:  9  a.m..  Tuesday, 

December  11, 1984. 

PLACE:  NTSB  Board  Room,  Eighth  Floor, 

800  Independence  Ave.,  SW., 

Washington,  D.C.  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  /leport-Illinois  Hawker 
Siddley  HS  748-2A.  N748LL.  near 
Pinckneyville,  Illinois.  October  11. 1983. 

2.  Highway  Accident  Report — Collision  of 
Isle  of  Wight  County.  Virginia.  Schoolbus 
with  Chesapeake  and  Ohio  Railway 
Company  Freight  Train,  Stale  Route  615. 
near  Carrsville,  Virginia.  April  12. 1984. 

3.  Marine  Accident  Report — Collision  of  the 
Panamanian  Cement  Carrier  M/V 
AMPARO  PAOLA  with  the  Danzier  Bridge. 
Inner  Harbor  Navigation  Canal.  New 
Orleans.  Louisiana.  November  23. 1983. 

4.  Response  to  Petition  for  Reconsideration  of 
Probable  Cause:  Aircraft  Accident — 
Texasgulf  Aviation.  Inc.,  Lockheed  (etstar. 
L-1329-731.N5205,  Westchester  County 
Airport,  White  Plains.  New  York,  February 
11, 1981. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Sharon  Flemming  (202) 

382-6528. 

H.  Ray  Smith.  Jr.. 

Federal  Register  Liaison  Officer 

November  30. 1984. 

\FR  Doc  S*-3172e  Filed  n-30-M;  2.-07  ptnj 
8IUJNO  cooc  7S33-01-« 


Federal  Regbter  /  Vol.  49.  No.  234  /  Tuesday,  December  4. 1984  /  Sunshine  Act  Meetings  47471 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  December  3, 10, 17,  and 
24.1984. 

PLACE:  Conmiissioners'  Conference 
Room,  1717  H  Street  NW.,  Washington, 
D.C. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  3 
Monday,  December  3 
2:00  p.m. 
Discussion/Possible  Vote  on  Severe 

Accident  Policy  Statement  (Public 

Meeting) 

Wednesday,  Decembers 
2.-00  p.m. 
Discussion  of  Manangement-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  »  6) 
Meeting  on  Indian  Point  postponed. 

Thursday,  December  6 
ZOO  p.m. 
AfTirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  December  iO— Tentative 

Monday,  December  10 

1:30  p.m. 
Discussion/Possible  Vote  on  Hydrogen 
Rule  (Public  Meeting) 
3:00  p.m. 
Discussion  of  Adjudication  Matters  Related 
to  Catawba-1  (Closed— ex.  10)  (if 
needed) 

Tuesday,  December  11 

laoo  a.m. 

Staff  Follow-up  to  11/15  DOE  Briefing  on 
High  Level  Waste  Program  (Public 
Meeting) 
2:00  p.m. 

Year  End  Budget  Review  (Public  Meeting) 

Thursday,  December  13 

2:00  p.m. 
Affirmative  Meeting  (Public  Meeting)  (if 
needed) 

Friday,  December  14 

1000  a.m.  Discussion  of  1985  Policy  and 
Planning  Guidance  (Public  Meeting] 

2M)  p.m. 
Briefmg  and  Discussion  on  the  Hearing 
Process  (Public  Meeting) 

Week  of  December  17 — Tenative 

Monday,  December  17 

lOOO  a.m. 
Discussion  of  Material  False  Statements — 
Policy  Options  (Public  Meeting) 
2:00  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  8) 

Tuesday,  December  18 
10:00  ajn. 


Discussion/Possible  Vote  on  Full  Power 

Operating  License  for  Catawba-1  (Public 

Meeting) 
2:00  p.m. 
Discussion  of  Need  for  and  Impact  of 

Further  TMI-1  Hearings  (Public  Meeting) 

(Tentative) 

Wednesday,  December  19 

10:00  a.m. 

*     Disrussion/ AfHrmation  of  Indian  Point 
Order  (Public  Meeting) 

Thursday,  December  20 

lOKX)  a.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  December  24  Tentative 

Friday,  December  28 

11:30  a.m. 

Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

TO  VERIFY  THE  STATUS  OF  MEETINOS 
CALL  (RECOROINO):  (202)  634-1498 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  ]uha  Corrado  (202)  634- 

1410. 

George  T.  Mazuzan, 

Office  of  the  Secretary. 
November  28, 1984. 
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POSTAL  SERVICE  (BOARD  OF  GOVERNORS) 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  section  552b),  hereby  gives  notice 
that  it  intends  to  hold  meetings  at  l.-OO 
p.m.  on  Tuesday,  December  11, 1984,  in 
Washington,  D.C,  and  at  8:30  a.m,  on 
Wednesday,  December  12, 1984,  in  the 
Benjamin  Franklin  Room,  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
Plaza,  SW.,  Washington,  D.C.  As 
indicated  in  the  following  paragraph,  the 
December  11  meeting  is  closed  to  public 
observation.  The  December  12  meeting 
is  open  to  the  public  The  Board  expects 
to  discuss  the  matters  stated  in  the 
agenda  which  is  set  forth  below. 
Requests  for  information  about  the 
meetings  should  be  addressed  to  the 
Secretarty  of  the  Board,  David  F.  Harris, 
at  (202)  245-3734. 

At  its  meeting  on  November  13, 1984, 
the  Board  voted  in  accordance  with  the 
provisions  of  the  Government  in  the 
Sunshine  Act  to  close  to  public 
observation  its  meeting  scheduled  for 
December  11.  (See  49  FR  46237, 
November  23, 1984.)  The  agenda  items  of 


the  meeting  to  be  closed  concern:  (1) 
Sd'ategic  planning  in  connection  with 
possible  continued  collective  bargaining 
negotiations  involving  the  Postal  Service 
and  four  labor  organizations 
representing  certain  postal  employees; 
and  (2)  Further  consideration  of  the 
Postal  Rate  Commission's  September  7, 
1984,- Opinion  and  Recommended 
Decision  in  Docket  No.  R84-1. 

Agenda 

Tuesday  Session,  December  11 — lHOpjn. 
(Closed) 

1.  Strategic  Plaiuting— Collective  Bargaining. 

2.  Consideration  of  Postal  Rate  Conunission 

recommended  decision  in  the  omnibus 
rate  case.  Docket  No.  R84-1. 

Wednesday  Session,  December  12—8:30  a.m. 
(Open) 

1.  Minutes  of  tlie  Previous  Meeting. 

November  13-14, 1984. 

2.  Remarks  of  the  Postmaster  General. 

(In  keeping  with  its  consistent  practice,  the 
Board's  agenda  provides  this  opportunity 
for  the  Postmaster  General  to  inform  the 
Members  of  miscellaneous  current 
developments  concerning  the  Postal 
Service.  Nothing  that  requires  a  decision 
by  the  Board  is  brought  up  under  this 
item.) 

3.  Officer  Compensation. 

4.  Review  of  the  Postal  Service's  Budget 

Program. 
(Mr.  Coughlin,  Senior  Assistant  Postmaster 
General,  Finance  Group,  will  present  the 
Postal  Service's  budget  for  FY  1988,  as  it 
is  proposed  for  transmission  to  OMB  and 
the  Congress,  for  the  approval  of  the 
Board.) 

5.  Consideration  of  the  FY  1984  Financial 

Statements. 
(The  Board  will  review  the  audited 
financial  statements  and  footnotes  for 
the  Postal  Service  for  FY  1984.) 

8.  Amendment  to  the  Bylaws  of  the  Board  of 

Governors. 
(The  Board  will  consider  a  proposed 
revision  to  its  Bylaws  to  clarify  the 
description  of  matters  that  the  Board 
reserves  for  its  approval.) 

7.  Report  on  Consumer  Protection  under  Pub. 
L  98-188. 
(The  Board  will  review  the  semi-annual 
report  on  consumer  protection 
distributed  to  the  Board  in  advance  of 
the  meeting  in  accordance  with  section 
3013.  title  39.  United  States  Code.) 

a.  Capital  Investments: 

a.  SummiL  New  Jersey  General  Mail 
Facility. 

b.  Postal  Source  Data  System  (PSDS) 
replacement 

9.  Consideration  of  a  Tentative  Agenda  for 

the  January  7-8, 1984,  meeting  in 

Washington.  D.C. 
David  F.  Haiiis. 
Secretary. 
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Presidential  Documents 


Proclamation  5285  of  December  3,  1984 
National  Care  and  Share  Day,  1984 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  spirit  of  neighbor  helping  neighbor  flows  like  a  deep  and  mighty  river 
through  the  history  of  our  Nation.  We  are  proud  of  our  strong  and  uniquely 
American  tradition  of  voluntarism.  Compassion,  vision,  and  a  fundamental 
sense  of  decency  are  the  hallmarks  of  our  national  character  and  are  reflected 
in  the  charitable  works  of  our  citizens. 

During  this  holiday  season,  I  call  upon  all  Americans  to  reflect  this  spirit  of 
generosity  and  cooperation  by  joining  in  partnership  with  others  to  provide 
food  to  those  in  need.  I  ask  the  agricultural  and  food  industries  to  donate 
surpluses  to  food  banks  around  the  country  and  to  complement  government 
programs  that  are  providing  food  assistance  to  low-income  Americans.  I  look 
for  the  support  of  community  groups,  charitable  organizations,  and  individuals 
in  donating  food  items  and  in  transporting  and  distributing  them  to  those  in 
need.  Let  the  caring,  sharing,  and  goodwill  generated  by  private  initiative 
spread  across  this  great  Nation  of  ours  and  bring  joy  to  each  and  every 
individual. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  December  15, 1984,  as  National  Care  and  Share 
Day  and  call  upon  the  people  of  the  United  States  to  pay  tribute  to  acts  of 
charity  and  to  promote  community  involvement  in  caring  for  the  needs  of  our 
neighbors. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  3rd  day  of  Dec,  in 
the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  ninth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  wfxch  are  keyed  to  and  codified  in 
ttie  Code  of  Federal  Regulations,  which  is 
published  uf>der  50  tities  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  SuperirXandent  of  Documents. 
Prices  of  new  txwks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Markattng  S«rvic« 

7  CFR  Part  907 

I  Navel  Orange  Rega.  606,  COS  AmdL  1, 604 
AmdL2] 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  Regulation  606  establishes 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  December  7- 
13, 1984.  Regulation  605,  Amendment  1, 
increases  the  quantity  of  such  oranges 
that  may  be  shipped  during  the  period 
November  30-December  6. 1984,  and 
Regulation  604,  Amendment  2,  increases 
the  quantity  of  such  oranges  that  may  be 
shipped  during  the  period  November  23- 
29, 1984.  Such  action  is  needed  to 
provide  for  the  orderly  marketing  of 
fresh  navel  oranges  for  the  periods 
specified  due  to  the  marketing  situation 
confronting  the  orange  industry. 
DATES:  Amended  Regulation  604 
(§  907.904)  is  effective  for  the  period 
November  23-29, 1984.  Amended 
Regulation  605  (S  907.905)  becomes 
effective  on  November  30. 1984. 
Regulation  606  (§  907.906)  becomes 
effective  on  December  7, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
William  J.  Doyle,  202^147-5975. 
SUPPLEMENTARY  INFORMATION: 

Findings 

This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 


Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  numbw  of  small 
entities. 

This  regulation  and  amendments  are 
issued  under  the  marketing  agreement, 
as  amended,  and  Order  No.  907.  as 
amended  (7  CFR  Part  907),  regulating  the 
handling  of  navel  oranges  grown  in 
Arizona  and  designated  part  of 
California.  The  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendation  and 
information  submitted  by  the  Navel 
Orange  Administrative  Committee  and 
upon  other  available  information.  It  is 
hereby  found  that  these  actions  will 
tend  to  effectuate  the  declared  policy  of 
the  act. 

These  actions  are  consistent  with  the 
marketing  policy  for  1984-85.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  September  25. 1984. 
The  committee  met  again  publicly  on 
November  27, 1984  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and- 
demand  and  recommended  a  quantity  of 
navel  oranges  deemed  advisable  to  be 
handled  during  the  specified  weeks.  The 
committee  reports  the  demand  for  navel 
oranges  is  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  and  amendments  are  based 
and  the  effective  date  necessary  to 
effectuate  the  declared  policy  of  the  act. 
Interested  persons  were  given  an 
opportunity  to  submit  information  on 
views  on  the  regulation  and 
amendments  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (Navel). 


PART  907-(  AMENDED] 

1.  Section  907.906  is  added  as  follows: 

9907J06    Navel  Orange  Regulation  606. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  December  7. 
1984.  through  December  13, 1984.  are 
established  as  follows: 

(a)  District  1: 1.600,000  cartons: 

(b)  District  2:  Unlimited  cartons: 

(c)  District  3:  Unlimited  cartons: 

(d)  District  4:  Unlimited  cartons. 

2.  Section  907.905  Navel  Orange 
Regulation  605  paragraphs  (a)  through 
(d)  are  hereby  revised  to  read: 

§007.905    Naval  Orange  Regulation  60S. 

(a)  District  1: 1,^,000  cartons: 

(b)  District  2:  Unlimited  cartons: 

(c)  District  3:  Unlimited  cartons: 

(d)  District  4:  Unlimited  cartons. 

3.  Section  907.904  Navel  Orange 
Regulation  604  paragraphs  (a)  through 
(d)  are  hereby  revised  to  read: 

§907.904    Navel  Orange  RegulaHon  604. 

(a)  District  1:  l,24a000  cartons: 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 

(Sees.  1-19, 48  Stat.  31,  as  amended;  7  U.S.C. 
601-«74) 

Dated:  November  29, 1904. 
Thomas  R.  Clatk, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

|FR  Dk.  M-SMM  PIM  t»-4-M  M6  m) 


Food  Safety  and  Inspoction  Sarvtca 

9  CFR  Parts  301, 32S,  and  Ml 

[Docket  No.  82-020F1 

Transportation  and  Othar 
Transactions  of  Animal  Food 
Containing  Maat  and/or  Poultry 
Products 

aocncy:  Food  Safety  and  Inspection 
Service.  USDA. 
actknc  Final  rule. 


:  This  final  rule  amends  the 

Federal  meat  and  poultry  producU 
inspection  regulations  regarding  the 
transportation  and  other  transactions,  in 
commerce,  of  animal  food  containing 
meat  and/or  poulcr>  products.  The 
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Federal  meat  inspection  regulations 
currently  provide  three  basic 
requirements  for  animal  food  prepared 
from  carcasses  of  livestock  prior  to 
being  transported  in  commerce:  (1)  It 
must  be  properly  identified  as  an  animal 
food,  (2)  if  must  not  be  represented  as  a 
human  food,  and  (3)  it  must  be 
denatured.  However,  the  regulations 
provide  exemptions  from  the  denaturing 
requirement.  This  final  rule  continues  to 
exempt  animal  food  containing  meat 
products  from  the  denaturing 
requirement  if  clearly  labeled,  in  a 
specified  manner,  as  animal  food,  and 
also  allows  the  affected  industry  more 
flexibility  in  the  labeling  of  animal  food 
containing  meat  products.  The  final  rule 
also  amends  the  Federal  meat 
inspection  regulations  regarding  animal 
food  containing  meat  products  to  reflect 
the  fact  that  these  regulations  apply  to 
all  transactions  in  commerce. 
Furthermore,  this  final  rule  revises  the 
definition  of  animal  food  to  reflect  the 
fact  that  the  Federal  meat  inspection 
regulations  do  not  cover  processed  dry 
animal  food. 

In  addition,  the  final  rule  establishes 
comparable  animal  food  provisions  and 
exemptions  in  the  poultry  products 
inspection  regulations.  These 
regulations  currently  require  only  that 
poultry  carcasses,  and  parts  and 
products  thereof,  not  intended  for  use  as 
human  food  be  denatured  and  marked 
"Not  fit  for  human  food"  prior  to 
shipment  from  an  official  establishment 
or  transportation  in  commerce.  Many  of 
these  dianges  are  in  response  to  a 
petition  from  the  Pet  Food  Institute. 
EFFfcCllva  OATC  December  5. 1985. 
fOn  FUflTNM  MPORMATION  COMTACT: 
Mr.  R.W.  Confer.  Director.  CompUance 
Division,  Meat  and  Poultry  Inspection 
Operations,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-7745. 
SUPPLEMENTARY  INFONMATKHl: 
Executive  Order  12291 

The  Agency  has  made  a  determination 
that  this  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  If  provides 
more  Hexible  regulations  on  the  labeling 
and  preparation  of  animal  food  products 
containing  meat  or  poultry  products  and 
continues  to  provide  assurance  that  the 
products  intended  for  use  in  animal  food 
do  not  enter  info  human  food  channels. 
This  final  rule  will  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agenpies  or  geographic  regions:  or 
significant  adverse  effects  on 
competition,  employment,  investment. 


productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Effect  on  Small  Entities 

The  Administrator.  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  final^;^Lile  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  determined 
by  the  Regulatory  Flexibility  Act.  Pub.  L 
96-354  (5  U.S.C.  601).  It  allows  more 
flexibility  for  the  affected  industry  in  the 
labeling  and  preparation  of  animal  food 
products  containing  meat  or  poultry 
ingredients. 

Background 

Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  the  Food  and  Drug 
Administration  (FDA)  has  primary 
authority  over  regulating  the  production 
of  animal  food  (21  U.S.C.  321(f),  341). 
However,  the  U.S.  Department  of 
Agriculture  is  responsible,  under  the 
Federal  Meat  Inspection  Act  (FMIA)  (21 
U.S.C.  601  et  seq.]  and  the  Poultry 
Products  Inspection  Act  (PPIA)  (21 
U.S.C.  451  et  seq.),  for  assuring  that 
meat  and  poultry  and  products  made 
therefrom  not  intended  for  use  as  human 
food  do  not  enter  into  commerce  unless 
they  are  denatured  or  otherwise 
identified  to  deter  their  use  as  human 
food. 

Section  325.11(d}  of  the  Federal  meat 
inspection  regulations  (9  CFR  325.11(d)) 
sets  forth  certain  requirements  for  the 
transportation  in  commerce  of  animal 
food  prepared  wholly  or  in  part  from 
materials  derived  from  livestock 
carcasses.  The  regulations  provide  three 
basic  requirements  for  such  animal  food 
before  allowing  it  to  be  transported  in 
commerce:  (1)  It  must  be  properly 
identified  as  animal  food,  (2)  it  must  not 
be  represented  as  being  a  human  food 
and  (3)  it  must  b«  denatured  as 
prescribed  in  i  325.13(a)(2)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  32S.13(a)(2)).  However,  f  32S.ll(d) 
provides  for  exemptions  from  the 
denaturing  requirement  if  animal  food 
(1)  contains  less  than  5  percent  of  parts 
or  products  of  livestock  carcasses  and  is 
not  represented  as  a  human  food 
product  or  a  product  of  the  meat  food 
industry,  or  (2)  is  packaged  in 
hermetically  sealed,  retort  processed, 
conventional  retail-size  containers  or  is 
semi-moist  and  packaged  in  retail  size 
packages  and  the  retail-size  container  or 
package  bears  on  its  label  the  name  of 
the  article  (e.g..  "Dog  Food")  in  letters  at 
least  three  times  as  high,  wide,  and 
thick,  and  as  contrasting  in  color  with 
their  background,  as  the  letters  in  any 


words  denoting  the  use  of  carcass- 
derived  ingredients. 

In  addition,  S  325.11(d)  provides  that 
the  requirements  of  9  CFR  Part  325  do 
not  apply  to  any  animal  food  which  does 
not  consist  of  any  parts  or  products  of 
the  carcasses  of  livestock,  or  to 
livestock  or  poultry  feed  which  does  not 
consist  of  any  such  articles  other  than 
processed  livestock  byproducts  (such  as 
meat  meal  tankage,  meat  and  bone 
meal,  blood  meal  and  feed  grade  animal 
fat). 

No  explicit  requirements  are 
contained  currently  in  the  poultry 
products  inspection  regulations  for 
transporting  animal  food  consisting  of 
undenatured  poultry  or  poultry  products. 
Section  381.193  of  the  poultry  products 
inspection  regulations  (9  CFR  381.193) 
requires  only  that  poultry  carcasses,  and 
parts  and  products  thereof,  not  intended 
for  use  as  human  food  must  be 
denatured  as  prescribed  in  5  381.95  of 
the  regulations,  and  marked  "Not  fit  for 
human  food"  prior  to  shipment  from  an 
official  establishment  or  transportation 
in  commerce. 

PFI  Petition 

The  Food  Safety  and  Inspection 
Service  (FSIS)  was  petitioned  by  the  Pet 
Food  Institute  (PFI)  to  modify  the 
Federal  meat  and  poultry  products 
inspection  regulations  relating  to  the 
transportation  of  inedible  product  for 
use  in  the  production  of  animal  food.  PFI 
asserts  that  the  Federal  meat  and 
poultry  products  inspection  regulations 
are  not  consistent  with  other  rules 
equally  applicable  to  pet  food  labeling 
and  impose  requirements  unnecessary 
to  protect  the  public.  Specifically,  PFI 
petitioned  for  the  following  changes: 

1.  Exempt  animal  food  products  from 
denaturing  when  such  products  contain 
less  than  10  percent  of  parts  or  products 
of  livestock  carcasses  rather  than  the 
current  5  percent  limit.  PFI  suggested 
that  the  "less  than  10  percent"  would  be 
consistent  with  the  guidelines  of  the 
Association  of  American  Food  Control 
Officials  (AAFCO).  AAFCO  guidelines 
prescribe  that  in  products  containing 
less  than  10  percent  carcass-derived 
ingredient(B),  the  name(8)  of  such 
ingredient(s]  may  not  form  a  part  of  the 
product  name.  PFI  contends  that  such 
labeling  would  not  present  any 
confusion  to  consumers  concerning  the 
meat  content  and,  thus,  would  justify  the 
increase. 

2.  Eliminate  the  requirement  that 
animal  food  must  be  named  as  such,  e.g., 
"Dog  Food."  in  order  to  be  exempt  from 
denaturing,  provided  that  terms 
referencing  the  product  as  animal  food, 
such  as  "Dog  Food"  or  "For  Cats,"  are 


l.i: 


Federal  Register  /  Vol.  49.  No.  235  /  Wednesday.  December  5.  1984  /  Rules  and  Regulations     47477 


stated  on  the  label  in  letters  at  least  as 
large  as  those  required  in  the  quantity- 
of-content  declaration.  PFI  contends  that 
the  risk  of  confusion  between  animal 
food  and  human  food  arises  only  if 
animal  food  is  labeled  in  a  manner 
similar  to  human  food;  e.g..  "Beef  Tips." 

3.  Establish  poultry  products 
inspection  regulations  comparable  to  the 
meat  inspection  regulations  to  provide 
consistency  for  animal  foods  regardless 
of  whether  they  contain  meat  or  poultry. 

In  response  to  the  PFI  petition,  on 
August  8, 1983,  FSIS  published  a 
proposed  rule  in  the  Federal  Register  (48 
FR  35884).  The  proposal  stated  that 
animal  food  need  not  be  denatured  if  the 
name  of  the  article  clearly  denotes  the 
article's  intended  use  as  animal  food 
and  appears  on  the  label  in  a 
conspicuous  manner.  Two  methods  of 
labehng  for  that  purpose  were  proposed: 

(1)  The  name  of  the  article  may  be 
stated  on  the  label  as  "Animal  Food," 
"Pet  Food."  or  "(name  of  species)  Food" 
(e.g..  "Dog  Food")  in  letters  at  least 
twice  as  high,  wide,  and  thick  as  the 
letters  indicating  the  presence  of  any 
meat  ingredients;  or 

(2)  The  name  of  the  article  may  be 
stated  on  the  label  to  indicate  the 
presence  of  meat  ingredients  (e.g.. 
"Horsemeat  for  Pets"  or  "Beef  Stew  for 
Dogs")  provided  that  the  entire  name  is 
stated  on  the  main  display  panel, 
whether  on  one  line  or  more,  and  the 
letters  denoting  the  article's  intended 
use  as  animal  food  are  at  least  as  high, 
wide,  and  thick  as  the  letters  indicating 
the  presence  of  meat  ingredients,  and 
provided  further  that  if  a  vignette  is 
used  on  the  label,  the  letters  stating  the 
article's  intended  use  must  be  at  least 
one-half  as  high,  wide,  and  thick  as  the 
letters  used  in  the  article's  name 
indicating  the  presence  of  meat  or 
poultry  ingredients  but  not  less  than  V» 
inches  high. 

Furthermore,  it  was  proposed  that  the 
letters  used  to  denote  the  intended  use 
must  contract  as  qparkedly  with  their 
background  as  the  letters  indicating  the 
presence  of  meat  ingredients. 

Lastly,  FSIS  proposed  poultry 
products  inspection  regulations 
comparable  to  the  meat  inspection 
regulations,  as  suggested  by  PFI. 

FSIS  did  not  propose  an  increase  in 
the  amount  of  meat  permitted  in  animal 
food  exempt  from  denaturing,  but 
welcomed  any  additional  evidence  on 
this  point.  Under  the  FMIA  and  PPIA, 
FSIS  has  an  obligation  to  regulate  the 
control  of  meat  products  and  poultry 
products  not  intended  for  use  as  human 
food  to  assure  that  such  products  do  not 
enter  into  human  food  channels. 
Permitting  products  containing  twice  as 
much  undenatured  meat  as  is  currently 


allowed  under  the  regulations  to  be 
exempt  from  FSIS  control  would  result 
in  increased  trade  in  undenatured. 
increase  in  the  risk  of  such  product  being 
diverted  to  human  use.  Whether  the 
AAFCO  guidelines  might  ameliorate  the 
guidelines  might  ameliorate  the 
increased  risk  is  unknown.  In  any  case, 
the  guidelines  do  not  provide  a  means 
for  FSIS  to  fulfill  its  statutory  , 

obligations  in  this  regard.  [ 

Discussion  of  Comments 

FSIS  received  15  comments  in 
response  to  the  proposed  rule — 4  from 
manufacturers  of  human  food,  3  from 
associations  of  human  food 
manufacturers,  3  from  pet  food 
manufacturers.  2  from  State  agencies.  1 
from  a  pet  food  manufacturers' 
association.  1  from  a  Federal  agency, 
and  1  from  a  consumer.  All  commenters 
supported  the  intent  of  the  proposed 
rule,  with  4  recommending  changes.  The 
following  is  a  summary  of  the  issues 
raised  by  the  commenters  and  FSIS's 
response  to  each: 

Dry  Food 

1.  Comment  Four  commenters 
requested  that  the  regulations  be 
amended  to  exempt  processed  dry  pet 
foods  from  the  denaturing  requirement 
even  if  they  contain  livestock  or  poultry 
articles.  They  stated  that  due  to  the 
nature  and  appearance  of  the  dry  pet 
food,  there  was  no  risk  of  confusing  it 
with  human  food. 

Response.  FSIS  agrees  that  there  is  no 
risk  that  consumers  would  confuse 
processed  dry  animal  food  in  the 
finished  state  as  human  food. 

The  FMIA  and  the  PPIA  require  that 
livestock  or  poultry  products  not 
intended  for  human  food  be  denatured 
or  otherwise  identified  as  prescribed  by 
regulations  of  the  Secretary  to  deter 
their  use  for  human  food.  However, 
historically,  processed  dry  animal  foods 
have  not  been  considered  by  consumers 
to  be  as  products  of  the  meat  and 
poultry  food  industries,  and  it  has  never 
been  the  intent  of  FSIS  to  impose 
denaturing  or  labeling  requirements  for 
such  animal  foods.  The  manufacturing  of 
processed  dry  animal  food  has 
traditionally  been  solely  regulated  by 
FDA.  Therefore,  the  final  rule  has  been 
amended  by  revising  the  definition  of 
"animal  food"  to  clarify  that  the  Federal 
meat  inspection  regulations  are  not 
intended  to  cover  processed  dry  animal 
foods.  The  definition  of  "animal  food 
manufacturer"  is  also  amended  for 
clarity.  The  poultry  products  inspection 
regulations  are  amended  similarly  by 
revising  the  definition  of  "animal  food 
manufacturer"  and  by  adding  a 
definition  for  "animal  food." 


In  addition.  S  325.11(d)(4)  of  the 
Federal  meat  inspection  regulations  is 
amended  in  this  final  rule  to  reflect  that 
these  regulations  do  not  apply  to 
processed  dry  animal  food  as  this 
product  does  not  come  under  the 
definition  of  an  animal  food.  A  similar 
provision  has  also  been  added  in  the 
final  rule  for  the  poultry  products 
inspection  regulations. 

Labeling  Size 

2.  Comment.  Four  commenters 
disagreed  with  the  proposed 
requirement  that  words  identifying 
product  as  pet  food  must  be  twice  the 
size  as  those  referencing  the  livestock  or 
poultry  ingredient.  They  recommended 
that  all  such  wording  be  equal  in  size. 

Response.  The  intent  of  this  proposed 
rule  was  to  assure  that  the  name  of  the 
article,  such  as  "Animal  Food."  "Pet 
Food."  "Dog  Food."  or  "Cat  Food," 
would  be  conspicuous  on  the  label  when 
it  appeared  noncontiguous  to  the 
labeling  showing  ingredients  derived 
from  carcasses  of  livestock  or  poultry. 
Since  the  proposed  rule  provides  for 
equal  size  type  of  contiguous  labeling, 
such  as  "Beef  Stew  for  Dogs"  or  "Turkey 
Dinner  for  Cats,"  FSIS  sees  no  valid 
reason  to  allow  equal  size  type  for  the 
name  of  the  article  and  the  reference  to 
the  livestock  or  poultry  ingredient  since 
this  would  not  fulfill  the  "conspicuous" 
labeling  requirement. 

Can  Lid  Labeling 

3.  Comment  Four  commenters 
recommended  that  as  an  alternative  to  a 
pet  vignette  on  the  principal  display 
panel,  words  such  as  "Dog  Food"  or 
"For  Pets"  be  permitted  on  the  lid  of  the 
canned  pet  foods  rather  than  on  the 
principal  display  panel  to  qualify  for  the 
half-size  lettering  for  reference  to  pet 
food. 

Response.  FSIS  believes  that  in  order 
to  be  considered  conspicuous,  and  to 
reduce  the  possibility  of  consumer 
confusion  as  much  as  possible,  the 
vignette  and  half-size  lettering  must 
appear  on  the  principal  display  panel 
where  such  labeling  customarily  is 
placed. 

Effective  Date 

4.  Comment  Two  commenters 
requested  that  if  the  proposal  is  made  a 
final  rule.  FSIS  should  allow  a  minimum 
of  1  year  for  pet  food  manufacturers  to 
comply  with  the  new  labeling 
requirements.  This  would  give 
manufacturers  time  to  make  the  labeling 
revisions  and  exhaust  their  existing 
label  supply. 

Response.  FSIS  agrees  that  some 
phase-in  period  is  necessary  and. 


I   . 
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therefore,  has  made  this  final  rule 
effective  1  year  after  publication.  FSIS 
believes  this  will  provide  suRicient  time 
for  manufacturers  to  exhaust  most  of 
their  existing  label  supplies  and  to 
obtain  new  labeluig  that  complies  with 
this  rule. 

Miscellaneous 

5.  Comment.  One  commenter  advised 
FSIS  of  two  minor  typographical  errors. 

Response.  FSIS  has  amended  the  final 
rule  correcting  those  errors. 

Additiona]  AinendnMots 

FSIS  has  also  revised  the  regulations 
to  reflect  the  fact  that  these  regulations 
govern  all  transactions  in  commerce  of 
animal  food.  The  final  rule  has  been 
amended  to  include  that  no  animal  food 
shall  be  bought,  sold,  transported, 
offered  for  sale  or  transportation,  or 
received  for  transportation  in  commerce, 
or  imported,  except  as  set  forth  in  the 
regulations. 

Final  Rule 

After  consideration  of  the  comments 
received,  FSIS  has  determined  to  adopt 
the  proposed  rule,  modified  as  discussed 
herein. 

List  of  Subjects 

9  CFR  Part  301 

Meat  and  meat  food  products.  Meat 
inspection. 

9  CFR  Part  325 

Meat  inspection.  Transportation. 

9  CFR  Part  381 

Poultry  products  inspection. 
Transportation. 

1.  The  authority  citations  for  Parts  301 
and  325  are  revised  to  read  as  follows: 

Authority:  34  Stat.  1280,  81  Stat.  584.  as 
amended  (21  U.S.C.  801  et  aeq.):  72  Stat.  862, 
92  Stat,  loee,  as  amended  (7  U.S.C.  1901  et 
aeq.y.  78  Sut.  883  (7  U5.C  450  et  aeq.). 

PART  301-{  AMENDED] 

2.  Section  301.2  is  amended  by 
revising  paragraphs  (p)  and  (q)  to  read 
as  follows: 

9301.2    DvfMtioiw. 

***** 

(p)  Animal  Food.  Any  article  intended 
for  use  as  food  for  dogs,  cats,  or  other 
animals  derived  whoUy,  or  in  part,  from 
the  carcass  or  parts  or  products  of  the 
carcass  of  any  livestock,  except  that  the 
term  animal  food  as  used  herein  does 
not  include  (i)  processed  dry  animal 
food  or  (ii)  livestock  or  poultry  feeds 
manufactured  from  processed  livestock 


byproducts  (such  as  meatmeal  tankage, 
meat  and  bonemeal,  bloodmeal,  and 
feed  grade  animal  fat). 

(q)  Animal  food  manufacturer.  Any 
person  engaged  in  the  business  of 
manufacturing  or  processing  animal 
food. 
***** 

PART  32S— [AMENDED] 

3.  Section  325.11(d)(1),  (3),  and  (4)  of 
the  Federal  meat  inspection  regulations 
(9  CFR  325.11(d)(1).  (3)  and  (4)  are 
revised  to  read  as  follows: 

S32S.11    liMdMe  artlclM:  dwMturlng  and 
ottMr  means  of  Wentmcatton;  excaptlons. 

(d)(l]  Except  as  provided  in 
paragraphs  (d)(2),  (3),  and  (4)  of  this 
section,  or  in  S  9  314.10  and  314.11  of  this 
subchapter,  no  animal  food  prepared,  in 
whole  or  in  part,  from  materials  derived 
from  the  carcasses  of  livestock  in  an 
official  establishment  or  elsewhere, 
shall  be  bought,  sold,  transported, 
offered  for  sale  or  transportation,  or 
received  for  transportation,  in 
commerce,  or  imported,  unless: 

(i)  It  is  properly  identified  as  animal 
food: 

(ii)  It  is  not  represented  as  being  a 
human  food:  and 

(iii)  It  has  been  denatured  as 
prescribed  in  S  325.13(a)(2)  so  as  to  be 
readily  distinguishable  from  an  article  of 
human  food. 
•        •        *        •        * 

(3)  Notwithstanding  the  provisions  of 
paragraph  (d)(1)  of  this  section,  animal 
food  packed  in  hermetically  sealed, 
retort  processed,  conventional  retail-size 
containers,  and  retail-size  packages  of 
semi-moist  animal  food  need  not  be 
denatured  in  accordance  with 
9  325.13(a)(2)  if  the  name  of  the  article 
clearly  conveys  the  article's  intended 
use  for  animal  food  and  appeared  on  the 
label  in  a  conspicuous  manner. 

(i)  Except  as  provided  in  subdivision 
(ii)  of  paragraph  (d)(3).  the  name  of  the 
article  must  be  stated  on  the  label  as 
"Animal  Food,"  "Pet  Food,"  or  "(name 
of  species)  Food"  (e.g.,  "Dog  Food"  or 
"Cat  Food").  To  be  considered 
conspicuous,  the  name  of  the  article, 
wherever  it  appears  on  the  label,  must 
be  in  letters  at  least  twice  as  high,  wide, 
and  thick  as  the  letters  indicating  the 
presence  in  the  article  of  any  ingredients 
derived  from  the  carcasses  of  livestock. 

(ii)  Notwithstanding  the  provisons  of 
paragraph  (i)  of  this  paragraph  (d)(3), 
the  article's  name  may  be  stated  on  the 
label  to  show  that  it  is  or  contains 
hvestock-source  material  and  that  the 
article  is  for  animals:  e.g..  "Horsemeat 
for  Pets"  or  "Beef  Stew  for  Dogs": 
Provided,  That  the  entire  name  of  the 


article  is  stated,  wherever  it  appears  on 
the  label,  as  an  individual,  contiguous 
imit,  whether  stated  on  a  single  line  or 
more  than  one  line,  and  the  letters 
denoting  the  article's  intended  use  for 
animal  food  are  at  least  as  high,  wide, 
and  thick  as  the  letters  indicating  the 
presence  of  material  derived  from  any 
livestock  carcass.  However,  when  the 
label  bears  on  its  principal  display  panel 
a  vignette  which  pictures,  in  clearly 
recognizable  form  and  size,  one  or  more 
animals  of  the  species  for  which  the 
article's  name  indicates  the  article  is 
intended,  the  letters  used  to  state  the 
article's  intended  use  shall  be  at  least 
one-half  as  high.  wide,  and  thick  as  the 
letters  used  in  the  article's  name  or 
other  letters  indicating  the  presence  of 
material  derived  fit)m  any  livestock 
carcass,  but  shall  not  be  less  than  Vi 
inches  high.  The  letters  used  to  slate  the 
article's  intended  use  may  be  separated 
from  the  article's  name  by  the  vignette. 

(iii)  Letters  used  to  denote  the  . 
intended  use  of  the  article  must  contrast 
as  markedly  with  their  background  as 
the  letters  indicating  the  presence  in  the 
article  of  livestock  carcass-source 
material  contrast  with  their  background. 

(4)  The  requirements  of  this  part  do 
not  apply  to  livestock  or  poultry  feeds 
manufactured  from  processed  livestock 
byproducts  (such  as  meat  meal  tankage, 
meat  and  bone  meal,  blood  meal,  and 
feed  grade  animal  fat),  or  to  processed 
dry  animal  food. 


PART  3«1^  AMENDED] 

4.  The  authority  citation  for  Part  381  is 
revised  to  read  as  follows: 

AutlMMity:  71  Stat.  441,  82  Stat.  791,  as 
amended.  21  U.S.C.  451  et  seq.\  78  Stat.  863  (7 
U.S.C.  450  efse?.). 

5.  Section  381.1(b)  of  the  poultry 
products  inspection  regulations  (9  CFR 
381.1(b))  is  amended  b^ revising 
subparagraph  (5)  and  by  adding  new 
subparagraph  (60)  to  read  as  follows: 

S  3*1.1    Definitions. 
***** 

(b)  *  •  * 

(5)  Animal  food  manufacturer. 
"Animal  Food  Manufacturer"  means  any 
person  engaged  in  the  business  of 
manufacturing  or  processing  animal 
food. 


(60)  Animal  food.  Any  article  intended 
for  use  as  food  for  dogs,  cats,  or  other 
animals,  derived  wholly,  or  in  part,  from 
carcasses  or  parts  or  products  of  the 
carcass  of  poultry,  except  that  the  term 
animal  food  as  used  herein  does  not 
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include  (i)  processed  dry  animal  food  or 
(ii)  livestock  or  poultry  feeds 
manufactured  from  processed  poultry 
byproducts  (such  as  poultry  byproduct 
meal,  hydrolyzed  poultry  feathers,  and 
hydrolyzed  poultry  byproducts 
aggregate). 

6.  Section  381.193  of  the  poultry 
products  inspection  regulations  (9  CFR 
381.193)  is  revised  to  read  as  follows: 

9  381. 193    Poultry  carcasses,  ate.  not 
brtandad  for  human  food. 

(a)  Except  as  provided  in  paragraphs 
(b)  of  this  section,  poultry  carcasses, 
and  parts  and  products  thereof,  that  are 
not  intended  for  use  as  human  food  may, 
after  they  have  been  denatured  as 
prescribed  in  9  381.95.  be  bought,  sold, 
transported,  offered  for  sale  or 
transportation,  or  received  for 
transportation,  in  commerce,  or 
imported,  even  though  they  do  not 
comply  with  all  the  provisions  of  the 
regulations,  provided  they  are  marked 
"Not  fit  for  human  food."  These 
requirements  do  not  apply  to  parts  of 
poultry  carcasses  that  are  naturally 
inedible  by  humans,  such  as  entrails. 

(b)(1)  Except  as  provided  in 
paragraphs  (b)  (2).  (3).  and  (4)  of  this 
section,  no  animal  food  processed,  in 
whole  or  in  part,  from  materials  derived 
from  the  carcasses  of  poultry  in  an 
official  establishment  or  elsewhere, 
shall  be  bought,  sold,  transported, 
offered  for  sale  or  transportation,  or 
received  for  transportation  in  commerce, 
or  imported,  unless: 

(i)  It  is  properly  identified  as  animal 
food; 

(ii)  It  is  not  represented  as  being  a 
human  food;  and 

(iii)  It  has  been  denatured  as 
prescribed  in  9  381.95  so  as  to  be  readily 
distinguishable  fit)m  an  article  of  human 
food. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (b)(1)  of  this  section,  an 
animal  food  that  consists  of  less  than  5 
percent  of  parts  or  products  of  the 
carcasses  of  poultry  and  that  is  not 
represented  by  labeling  or  appearance 
or  otherwise  as  being  a  human  food  or 
as  a  product  of  the  poultry  industry  need 
not  be  denatured  in  accordance  with 

9  381.95. 

(3)  Notwithstanding  the  provisions  of 
paragraph  (b)(1)  of  this  section,  animal 
food  packed  in  hermetically  sealed, 
retort  processed,  conventional  retail-size 
containers,  and  retail-size  packages  of 
semi-moist  animal  food  need  not  be 
denatured  in  accordance  with  9  381.95  if 
the  name  of  the  article  clearly  conveys 
the  article's  intended  use  for  animal 
food  and  appears  on  the  label  in  a 
conspicuous  manner. 

(i)  Except  as  provided  in  paragraph 


(ii)  of  this  paragraph  (b)(3),  the  name  of 
the  article  must  be  stated  on  the  label  as 
"Animal  Food."  "Pet  Food,"  or  "(name 
of  species)  Food"  (e.g.,  "Dog  Food"  or 
"Cat  Food").  To  be  considered  ; 

conspicuous,  the  name  of  the  article, 
wherever  it  appears  on  the  label,  must 
be  stated  in  letters  at  least  twice  as 
high,  wide,  and  thick  as  the  letters 
indicating  the  presence  in  the  article  of 
any  ingredients  derived  from  carcasses 
of  poultry. 

(ii)  Notwithstanding  the  provisions  of 
paragraph  (i)  of  this  paragraph  (b)(3), 
the  article's  name  may  be  stated  on  the 
label  to  show  that  it  is  or  contains 
poultry  carcass-source  material  and  that 
the  article  is  for  animals;  e.g.,  "Chicken 
for  Pets"  or  "Turkey  Dinner  for  Cats": 
Provided,  That  the  entire  name  of  the 
article  is  stated,  wherever  it  appears  on 
the  label  as  an  individual  contiguous 
unit,  whether  stated  on  a  single  line  or 
more  than  one  line,  and  the  letters 
denoting  the  article's  intended  use  for 
animal  food  are  at  least  as  high,  wide, 
and  thick  as  the  letters  indicating  the 
presence  of  material  derived  from  any 
poultry  carcass.  However,  when  the 
label  bears  on  its  principal  display  panel 
a  vignette  which  pictures,  in  clearly 
recognizable  form  and  size,  one  or  more 
animals  of  the  species  for  which  the 
article's  name  indicates  the  article  is 
intended,  the  letters  used  to  state  the 
article's  intended  use  shall  be  at  least 
one-half  as  high.  wide,  and  thick  as  the 
letters  used  in  the  article's  name  or' 
other  letters  indicating  the  presence  of 
material  derived  from  any  poultry 
carcass,  but  shall  not  be  less  than  % 
inch  high.  The  letters  used  to  state  the 
article's  intended  use  may  be  separated 
from  the  article's  name  by  the  vignette. 

(iii)  Letters  used  to  denote  the 
intended  use  of  the  article  must  contrast 
as  markedly  with  their  background  as 
the  letters  indicating  the  presence  in  the 
article  of  poultry  carcass-source 
material  contrast  wdth  their  background. 

(4)  The  requirements  of  this  part  do 
not  apply  to  livestock  or  poultry  feed 
manufactured  from  processed  poultry 
byproducts  (such  as  poultry  byproduct 
meal,  hydrolyzed  poultry  feathers,  and 
hydrolyzed  poultry  byproducts 
aggregate),  or  to  processed  dry  animal 
food. 

Done  at  Washington.  E)C.  on:  August  29, 
1984. 

Donald  L.  Houston, 

Administrator.  Food  Safety  and  Inspection 
Service. 

(FR  Doc  U-wm  FIM  U-»-**:  •M  aa\ 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  CE-RM-82-130] 

Energy  Conaervatlon  Program  for 
ConauRMr  Products;  Teet  Procedures 
for  Dishwashers  « 

Correction 

In  FR  Doc.  84-30976  beginning  on  page 
46533  in  the  issue  of  Tuesday,  November 
27, 1984,  make  the  following  correction: 

Appendix  C— (Corrected] 

On  page  46536,  in  the  second  column, 
in  the  next  to  last  line  of  the  columa 
"than  the  test"  should  read  "then  the 
test", 
aaxmocooc  isos-ot-e 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rules  for  Using  Energy  Costs  and 
Consuntption  Information  Used  in 
Labeling  and  Advertising  of  Consumer 
Appliances  Under  the  Energy  PoHcy 
and  Conssrvation  Act;  Ranges  of 
Comparability  for  Dishwashsrs 

aocncy:  Federal  Trade  Commission. 
action:  Extension  of  effectiveness  of 
rules  on  dishwasher  ranges  of 
comparability. 

summary:  Under  the  Federal  Trade 
Commission's  Appliance  Labeling  Rule, 
each  required  label  or  fact  sheet  for  a 
covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 
costs  or  efficiencies  for  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  These  ranges  show  the 
highest  and  lowest  energy  costs  or 
efficiencies  for  the  various  size  or 
capacity  groupings  of  the  appliances      • 
covered  by  the  rule.  The  Commission 
publishes  the  ranges  annually  in  the 
Federal  Register  if  the  upper  or  lower 
limits  of  the  range  change  by  15  percent 
or  more  from  the  previously  published 
range.  If  the  Commission  does  not 
pubUsh  a  revised  range,  it  must  publish 
a  notice  that  the  prior  range  is  still 
applicable  for  the  next  year. 

"The  ranges  of  efficiencies  for 
dishwashers  have  not  changed  by  as 
much  as  15  percent  since  the  last 
publication.  Therefore,  the  ranges 
published  on  November  17. 1963  remain 
in  effect  until  new  ranges  are  published. 
CFFCCnVE  date:  December  5, 1964. 


Federal  Regteter  /  Vol.  49.  ^^o.  235  /  Wedneaday.  December  S.  1984  /  Rules  and  Regulationa 


pon  PMrmcR  ■ifoiwmtioii  coirr act 

James  Mills  or  Lucerne  D.  Winfrey. 
Attorneys.  Division  of  Enforcement. 
Federal  Trade  Commission. 
Washington.  DC.  2058a  (202)  376-6834. 
SUWLEMCNTARV  INFORMATION:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA)' 
required  the  Federal  Trade  Commissioo 
to  consider  labeling  rales  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances:  (1) 
Refr^erators  and  refrigerator-freezers: 
(2)  freezers;  (3)  dishwashers:  (4)  clothes 
dryers:  (5)  water  heaters;  (6)  room  air 
conditioners;  (7)  home  heating 
equipment,  not  including  furnaces;  (8) 
television  sets;  (9)  kitchen  ranges  and 
ovens:  (10)  clothes  washers;  (11) 
humidifiers  and  dehumidiflers;  (12) 
central  air  conditioners;  and  (13) 
furnaces.  Under  the  statute,  the 
Department  of  Energy  (DOE)  is 
responsible  for  developing  test 
procedures  that  measure  how  much 
energy  the  appliances  use.  In  addition. 
DOE  is  required  to  determine  the 
represents  bve  average  cost  a  consumer 
pays  for  the  different  types  of  energy 
available. 

On  November  19. 1979.  the 
Commission  issued  a  Gnal  rule*  covering 
seven  of  the  thirteen  appUance 
categories:  refrigerators  and  refrigerator- 
freezers,  freezers,  dishwashers,  water 
heaters,  clothes  washers,  room  air 
conditioners  and  furnaces. 

The  rule  requires  that  energy 
efficiency  ratings  or  energy  costs  and 
related  information  be  disclosed  on 
labels,  bet  sheets  and  in  retail  sales 
catalogs  for  all  covered  products 
manufactxired  on  or  after  May  19. 1980. 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  cost  or  energy  efRciency  rating 
information.  The  required  disclosures 
and  all  claims  concerning  energy 
consumption  made  in  writing  or  in 
broadcast  advertisements  must  be 
based  on  the  results  of  the  EMDE  test 
procedures. 

Pursuant  to  {  305.8  of  the  rule. 
manufacturers  submitted  reports  to  the 
Commission  by  January  21.  1980.  These 
reports  contained  the  estimated  annual 
cost  or  energy  efficiency  rating,  derived 
from  tests  performed  pursuant  to  the 
DOE  test  procedures,  for  all  models  of 
the  seven  categories  of  appliances.  The 
reports  also  contained  the  model,  the 
number  of  tests  performed  on  each 


model,  and  the  capacity  of  each  model. 
From  the  information,  the  Commission 
compiled  and  published  *  ranges  of 
comparability  for  each  product,  as 
required  by  S  305.10  of  the  rule. 

Section  305.8(b)  of  the  rule  requires 
that  manufacturers,  after  filing  this 
initial  nport.  shall  report  the  same 
information  aimually  by  specified  dates 
for  each  product  type.^  If  an  analysis  of 
the  new  data  indicates  that  the  upper  or 
lower  limits  of  any  of  the  ranges  have 
changed  by  more  than  15%.  the 
Commission  must,  under  9  305.10  of  the 
rule,  publish  a  revised  version  of  the 
new  range  or  ranges.  Otherwise,  the 
Commission  must  publish  a  statement 
that  the  prior  range  or  ranges  remain  in 
effect  for  the  next  year. 

The  annual  reports  for  dishwashers 
have  been  received  and  analyzed  and  it 
has  been  determined  that  neither  the 
upper  nor  lower  limits  of  the  ranges  for 
this  product  category  have  changed  by 
15%  or  more  sine;  the  last  publication  of 
the  ranges  on  November  17, 1963. 

In  consideration  of  the  foregoing,  the 
present  ranges  for  dishwashers  will 
remain  in  effect  for  the  next  year. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising.  Energy  conservation. 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163)  (1975).  aa 
amended  by  the  National  Energy 
Conservation  Policy  Act.  (Pub.  L  9S-619) 
(197B).  42  U.S.C.  8294:  sec.  553  of  the 
Administrative  Procedure  Act,  5  U.S.C.  553. 

By  directica  of  the  ConnniHion. 
Enuly  H.  Rock. 
Secretary. 
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ACTNM:  Final  rule. 


OEPARTIIENT  OF  HEALTH  ANO 
HIMIAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 

(Docket  Na«3F-00961 

Indlract  Food  AddMvas:  Adhashres 
and  Componants  of  Coatings 

AOCNCY:  Food  and  Drug  Administration. 


'  Pub.  L  »»-ia3.  89  SUI.  871.  42  U  S.C  8201  (1S75). 
*44  FR  8S4a8. 16  CFR  Part  306  (November  10. 
1979) 


'45  FR  13998  (March  3..  1960).  45  FR  19620  (March 
25. 1980).  45  PR  28036  (April  17.  1960).  46  FR  3629 
(January  16, 1981). 

*Reporti  for  clolhet  washer*  are  due  by  March  1: 
reports  for  water  heaters,  room  air  condiUoaers  aad 
fumances  are  due  by  May  1:  reports  for 
dishwashers  are  due  by  June  1;  reports  for 
refrigerators.  refngBrator-frMUT*  and  tr»eM»s  ar* 
due  by  August  1. 


SUMMAMv:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  use  of  acetone-formaldehyde 
condensate  as  a  component  of 
adhesives  intended  for  use  in  food- 
contact  packaging  applications.  This 
action  responds  to  a  petition  filed  by 
American  Cyanamid  Co. 

DATcr  Effective  December  5. 1984; 
objections  by  January  4. 1985. 

ADDRCSS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
Room  4-62.  5600  Fishers  Lane,  Rockville. 
MD  20857. 

FOR  FURTHER  INFORMATKM  CONTACT 

Marvin  D.  Mack.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334).  Food 
and  Drug  Administration.  200  C  Street 
SW..  Washington.  DC  20204.  202-472- 
5740. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  April  22. 1983  (48  FR  17389).  FDA 
announced  that  a  petition  (FAP  363096) 
had  been  filed  by  American  Cyanamid 
Co..  One  Cyanamid  Plaza,  Wayne,  NJ 
07470.  proposing  that  §  175.105 
Adhesives  (21  CFR  175.105)  be  amended 
to  provide  for  the  safe  use  of  acetone- 
formaldehyde  condensate  as  a 
component  of  adhesives  intended  for 
use  in  contact  with  food. 

FDA  is  aware  that  some  studies  show 
that  formaldehyde  has  caused  tumors  in 
rats  at  the  site  of  intranasal 
administration.  No  such  study  exists, 
however,  that  suggests  that 
formaldehyde  is  tumorigenic  when 
ingested  by  animals.  In  fact  there  are 
studies  in  the  literature  in  which  a 
precursor  to  formaldehyde 
(hexamethylenetetramine)  did  not  cause 
tumors  when  ingested  by  mice  and  rats. 
Because  hexamethylenetetramine  is 
broken  down  in  the  stomach  to 
formaldehyde,  these  studies  directly 
tested  whether  orally  administered 
formaldehyde  is  carcinogenic.  For  the 
reasons  discussed  more  fully  in  the 
agency's  denial  of  requests  for  a  hearing 
on  aspartame  (49  FR  6672;  February  27. 
1964),  the  inhalation  study  is  not 
appropriate  for  use  in  evaluating  the 
safety  of  this  resin,  because  it  has  been 
demonstrated  that  formaldehyde  is  not  a 
systemic  carcinogen. 

FDA  has  evaluated  data  in  the 
p>etition  and  other  relevant  material  and 
concludes  that  the  food  additive  use  is 
safe  and  that  the  regulations  should  be 
amended  as  set  forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
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that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  SubjecU  in  21  CFR  Part  175 

Adhesives.  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food. 
Ehiig.  and  Cosmetic  Act  (sees.  201(s). 
409.  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(8),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10),  Part  175  is 
amended  in  S  175.105(c)(5)  by 
alphabetically  inserting  a  new  item  in 
the  list  of  substances,  to  read  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 


9  175.105 

*  * 

(c)*  • 
(5)*  ♦ 


Subatancaa 


Acetowtomamahy^  condansat*  (CAS  Rag 
Na  2S619-09-4). 


Any  person  who  will  be  adversely 
a^ected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  January  4. 1985 
submit  to  the  Dockets  Management 
Branch  (address  above),  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 


particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
Effective  date.  This  regulation  is 
effective  December  5, 1984.  ' 

(Sees.  201(8),  409,  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(8).  348)) 

Dated:  November  29. 1964. 
Ronald  T.  OttM, 

Acting  Associate  Commissioner  for  \ 

Regulatory  Affairs.  i 

|FR  Doc.  M-41730  Piled  1Z-4-M:  B.4S  sml 
WLUNQ  CODE  4180-ei-« 


ENVIRONMENTAL  PROTECTION 
AQENCY 

21  CFR  Parts  193  and  561 

(FAP  1H5321/R1390;  FRL-2730-3] 

Tolarancas  for  Pastiddaa  in  Food 
Administarad  by  the  Environmental 
Protactton  Agancy  Animal  Drugs, 
Fsads,  and  Raiatad  Products; 
Tolarancaa  for  Pasticidas  in  Animal 
Faads;  Dicamba;  Danial  of  Stay 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Denial  of  stay  of  food/feed 

additive  regulations;  response  to 

comments. 

summary:  This  document  denies  a 
request  for  a  stay  of  the  food/feed 
additive  regulations  for  residues  of  the 
herbicide  dicamba.  It  also  responds  to 
comments  received  in  response  to  the 
notice  granting  an  extension  of  time  for 
filing  comments  on  the  rules.  The 
Agency  has  determined  that  the 
establishment  of  food/feed  additive 
regulations  for  dicamba  on  sugarcane 
molasses  satisfies  criteria  set  forth  in 
the  Federal  Food.  Drug,  and  Cosmetic 
Act. 

address:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  Room 
3708,  Washington.  DC.  20480. 


FOR  FURTHER  INFORMATION  CONTACT 

Robert  Taylor,  Product  Manager  (PM) 
25.  Registration  Division  (TS-767C). 
Room  245,  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703- 
557-1800). 

SUPPI.EMENTARY  INFORMATION:  In  the 
Federal  Regbter  of  March  16. 1983  (48 
FR  11113),  under  section  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  (21  U.S.C.  348)  EPA  issued 
final  rules  that  estalished  food  and  feed 
additive  regulations  (21  CFR  193.465  and 
561.427)  to  permit  the  combined  residues 
of  the  herbicide  dicamba  (3.6-dichloro-o- 
anisic  acid)  and  its  sugarcane 
metabohte  (3.6-dichloro-5-hydroxy-o- 
anisic  acid)  in  or  on  sugarcane  molasses 
at  2.0  parts  per  million  (ppm).  The 
Agency  received  an  objection  to  the 
issuance  of  these  regulations  from  the 
Natural  Resources  Defense  Council.  Inc. 
(NRDC).  NRDC  also  requested  a  stay  of 
the  regulations  effective  date.  In 
response  to  NRDC's  objections,  the 
Agency  published  in  the  Federal 
Register  of  July  27. 1963  (48  FR  34024),  a 
notice  providing  supplemental 
information  on  the  level  of  nitrosamine 
contamination  is  sugarcane  molasses, 
the  calculations  used  by  the  Agency  to 
arrive  at  its  risk  estimates,  and  the 
rationale  followed  by  the  Agency  in 
establishing  the  food/feed  additive 
regulations.  This  supplemental  notice 
also  provided  a  30-day  time  period  for 
filing  objections  to  the  March  16, 1963 
regulations. 

The  Agency  has  received  comments  in 
response  to  the  July  27. 1983 
supplemental  notice  from  NRDC;  from 
Congressman  George  Brown.  Jr.. 
Chairman  of  the  Subcommittee  on 
Department  Operations,  Research,  and 
Foreign  Agriculture  of  the  House 
Committee  on  Agriculture;  and  from 
Velsicol  Chemical  Co. 

NRDC  did  not  raise  any  objections  to 
the  supplemental  information  published 
by  EPA  detailing  the  nature  of  the  risk 
extrapolation  process;  however.  NRDC 
requested  that  the  Agency  publish  an 
additional  supplemental  notice 
concerning  the  applicability  of  the 
Dplaney  Clause,  section  409(c)(3)(A)  of 
the  FFDCA.  NRDC  further  requested 
that  EPA  respond  to  NRDC's  request  for 
a  stay  of  the  effective  date  of  the 
regulations. 

The  Agency  believes  that  the  Federal 
Regbter  notices  establishing  the 
dicamba  food/feed  additive  regulations 
for  sugarcane  molasses  and  providing 
an  extension  of  time  for  filing  objections 
more  than  adequately  delineate  the 
Agency's  rationale  for  establishing  the 
rules.  'The  supplemental  notice 
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specifically  noted  that  "the  Agency 
adopted  and  applied  th6  FDA  rationale 
set  forth  in  D  a  C  Green  Na  Oc  Listing 
as  a  Color  Additive  in  ExtemaDy 
Applied  Drugs  and  Cosmetics.' 
published  in  the  Federal  Register  of 
April  2. 19S2  (47  FR 14138)."  Tlut 
Fedanl  Regisler  notice  delineates  in 
great  detail  FDA's  rationale  for  the 
"constituents  pi^licy,"  which  baa  been 
adopted  by  EPA  in  su{^>ort  of  the 
issuance  of  the  food/feied  additive 
refriatioQS.  Therefore.  EPA  believes 
that  there  is  no  merit  to  NRDCs 
objection  that  the  Agency  has  not 
responded  to  NROC's  obiections 
concerning  the  applicability  of  the 
Delaney  Clause.  The  Agency  notes  that 
in  Scott  V.  FDA.  728  F.  2d  322  (6th  Cir. 
1984).  the  Court  of  Appeals  (6th  Circuit) 
recendy  upheld  FDA's  D  »  C  Green  Na 
5  decision,  which,  like  the  Green  Na  6 
decision,  was  based  on  the  "constituents 
policy"  approach.  The  Court  of  Appeals 
agreed  writh  the  FDA  that  the  Delaney 
Clause  in  the  color  additives  provision 
of  FFDCA  section  706(bK5)(B)  (21  U.S.C 
376(b)(5)(B))  dearly  was  "aimed  only  at 
those  additives  containing  impurities 
that  produced  cancer  when  tested 
together."  728  F.2d  at  325.  In  Ught  of 
EPA's  conclusion  that  the  establishment 
of  the  dicamba  food/feed  additive 
regulations  for  sugarcane  molasses  does 
not  pose  a  safety  concern  under  the 
"general  safety  clause"  of  section  406  of 
the  FFDCA,  and  is  nbt  barred  by  the 
Delaney  Clause,  the  Agency  sees  no 
merit  in  NRDC's  request  for  a  stay. 

Chairman  George  E.  Brown.  Jr., 
expressed  concern  that  this  action  and 
the  reasoning  provided  in  support  of  it 
could  have  si^iificant  ramifications  that 
should  be  considered  in  a  more 
comprehensive  and  systematic  way. 
Specifically,  the  Congressman  urged  the 
Agency  to  review  in  more  detail  the 
advisabihty  and  legahty  of  adopting  the 
FDA's  constitutent  policy  and  consider 
and  clarify  the  potential  impact  of 
appijring  the  policy  expressed  in  the 
dicamba  food/ feed  additive  regulations 
to  other  pesticides  that  contain  cancer- 
producing  impunties  and  metabolites. 
Chairman  Brown  also  posed  a  number 
of  specific  questions  that  are  beyond  the 
scope  of  the  dicamba  rules  and  hence 
will  not  be  addressed  in  this  document 

The  Agency  appreciates  the  concern 
expressed  by  Congressman  Brown  and 
is  planning  to  review  the  issues  raised 
by  the  Delaney  Clause  and  FDA's 
constituents  policy  in  establishing  and 
revoking  food  additive  regulations  for 
pesticide  chemicals.  The  Agency  is 
particularty  concerned  about  situations 


where  new  data  demonstrate  for  the 
first  time  a  carcinogenic  potential  for 
pesticides  for  which  food  additive 
regulations  have  already  been 
established.  EPA  plans  to  address  this 
subject  in  a  Federal  Register  notice  that 
will  discuss  various  options  for  dealing 
%vith  such  situations  and  will  request 
public  comment  on  these  options. 

In  deciding  on  the  food  and  feed 
additive  regulations  for  dicamba.  EPA 
concluded  that  the  requirements  of  the 
Delaney  Clause.  FFDCA  section 
4ae(c)(3](A).  were  satisfied  and  that 
such  dicamba  residues  on  sugarcane 
molasses  do  not  present  a  safety 
concern.  As  discussed  in  the  Federal 
Register  of  March  16. 1983  (48  FR  11113) 
and  July  27, 1983  (48  FR  34024),  because 
dicamba  and  its  metabolites  have  not 
been  shown  to  induce  cancer,  the 
requirements  of  the  Delaney  Clause 
have  been  satisfied  for  the  additive 
itself,  dicamba.  EPA  recognized  full  well 
that  the  safety  question  of  the  dicamba 
impurity,  dimethylW-nitrosamine 
(DMNA),  still  had  to  be  addressed.  EPA 
addressed  this  safety  question  by 
adopting  and  applying  FDA's 
constituents  policy.  Again,  this  policy 
refers  to  FDA's  conclusion  that  the 
safety  of  impurities  (undesired. 
nonfunctional  constituents)  should  be 
judged  under  the  general  safety 
provisions  of  FFDCA.  using  the  risk 
assessment  as  one  of  the 
decisionmaking  tools. 

EPA  does  not  regard  deliberately 
added  active  or  inert  ingredients,  or 
metabolites  thereof,  as  potential 
candidates  for  clearance  under  the 
constituents  policy  rationale  set  forth  in 
the  dicamba  rule.  Rather,  EPA  will  only 
consider  applying  this  rationale  to 
impurities  arising  from  the  manufacture 
of  the  pesticide  (residual  reactants. 
intermediates,  and  products  of  side 
reactions  and  chemical  degradates). 
Furthermore,  the  Agency  will  consider 
using  this  rationale  in  issuing  a  food 
additive  regulation  only  where  the 
potential  risk  from  the  impurity  is 
extremely  low.  In  estimating  this  risk, 
the  Agency  will  rely  on  very 
conservative  risk  estimation 
methodology,  in  line  with  the  policy 
expressed  by  FDA  in  the  Green  No.  6 
decision,  in  order  to  arrive  at  a  worst- 
case  risk  estimate  that  provides  an 
upper  bound  on  the  risk.  Such 
methodology  was  followed  by  EPA  in 
concluding  that  the  establishment  of  the 
regulation  allowing  residues  of  dicamba 
on  sugarcane  molasses  did  not  present  a 
safety  concern. 

Velsicol  Chemical  Corp.  submitted 
comments  in  support  of  the  dicamba 


rule.  Velsicol  took  the  position  that,  in 
addition  to  the  constituents  policy,  there 
are  alternative  rationales,  e.g..  the  "de 
minimis"  approach,  that  are  applicable 
to  the  dicamba  situation.  In  Velsicol's 
view,  under  the  "de  minimis"  approach, 
there  is  inherent  authority  in  section  409 
of  the  FFDCA  to  ignore  "de  minimis" 
(frivolous)  situations  that  clearly  present 
no  public  health  or  safety  concerns. 
Monsanto  v.  Kennedy.  613  F.2d  947  (D.C. 
Cir.  1979)  (concerning  acrylonitrile 
monomer  migration  into  beverages  from 
polymer  bottles).  Velsicol  urged  the 
Agency  to  acknowledge  that  Monsanto 
provides  an  independent  and  alternative 
basis  for  issuing  the  dicamba  rules. 

The  Agency  chooses  not  to  decide  at 
this  time  whether  a  "de  minimus"  . 
rationale  based  on  the  Monsanto 
decision  is  available  under  section  409 
of  the  FFDCA  m  cases  involving  the 
proposed  use  of  pesticides  on  food 
crops,  since  that  decision  is  unnecessary 
to  resolve  the  matter  at  hand. 

Velsicol  also  commented  that: 

EPA  quite  properly  explained  in  its  Fwicral 
Regislw  notice*  of  March  IS.  1983  and  July 
27, 1983  that  the  Oelaney  Gaus«  only  applies 
to  the  additive  itself — in  this  case  dicamba — 
and  not  to  undesired.  nonfunctional 
contaminants  which  are  "constituents"  in  the 
food  additive.  Since  no  tolerance  may  be 
granted  unless  a  food  additive  passes  the 
"general  safely"  test  in  section  409.  there  is 
no  risk  that  the  EPA  "constituents  policy" 
will  result  in  a  significant  risk  to  any 
consumer  of  the  food. 

In  addition,  Velsicol  presented 
information  in  support  of  EPA's 
conclusion  that  the  risk  estimate  for  the 
dicamba  sugarcane  molasses 
regulations  represents  a  worst-case  risk. 
Specifically,  Velsicol  noted  that  the 
highest  level  of  DMNA  detected  in  the 
dimethylamine  salt  formation  of 
dicamba  registered  for  the  sugarcane 
use  is  0.445  ppm,  a  value  lower  by  a 
factor  of  about  6  than  the  3.0  ppm  value 
used  by  the  Agency.  Using  this  value, 
the  "worst-case"  lifetime  risk,  according 
to  Velsicol.  would  be  4.66x10"'"*. 
Finally.  Velsicol  provided  support  for 
the  Agency's  contention  that  DMNA  is 
extremely  volatile  and  breaks  down  in 
the  presence  of  ultraviolet  light,  citing 
J.E.  Oliver.  "Volatilization  of  Some 
Herbicide-Related  Nitrosamines  for 
Soils,"  Journal  of  Environmental 
Quality.  Vol.  8.  No.  4, 1979,  pp.  596-«01. 
In  response  to  Velsicol's  position  that 
0.445  ppm  is  the  highest  level  of 
nitrosamine  that  has  been  detected  in 
the  formulation  of  dicamba  registered 
for  sugarcane  use,  the  Agency  has 
concluded  that  its  use  of  the  3  ppm  value 
in  the  risk  assessment  was  correct. 
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Although  the  highest  value  for  DMNA  in 
the  Velsicol  formulation  registered  for 
sugarcane  use  was  0.445  ppm  (based  on 
the  analysis  of  four  samples),  a  sample 
of  another  dimethylamine  dicamba 
product  containing  a  similar  amount  of 
dimethylamine  in  the  formulation  was 
reported  to  contain  2.98  ppm  DMNA. 
Since  dimethylamine  is  considered  to  be 
the  source  of  DMNA  in  these  dicamba 
products,  it  is  reasonable  to  assume  that 
the  product  registered  for  sugarcane  use 
could  contain  as  much  as  3  ppm  DMNA. 

The  Agency  agrees  with  Velsicol  that 
the  actual  concentration  of  DMNA  in 
sugarcane  is  likely  to  be  lower  than  the 
calculated  value  of  0.75  part  per  trillion 
(ppt)  because  of  the  volatility  and  light 
sensitivity  of  this  compound.  The  Oliver 
paper  cited  by  Velsicol  in  its  comments 
contains  numerous  graphs  depicting  the 
rapid  volatilization  of  low-molecular- 
weight  nitrosamines  after  their 
application  to  soil.  Table  2  of  the  Oliver 
paper  confirms  Velsicol's  claim  that  43 
percent  of  the  dipropylnitrosamine 
(DPNA)  applied  to  Matapeake  loam  at 
22*  C  volatilized  ^ithin  3  hours  of 
application.  In  addition.  Figure  2  of  the 
paper  shows  that  DMNA  volatilizes 
more  rapidly  than  DPNA.  as  expected, 
based  on  the  molecular  weight 
di^erences.  Therefore,  the  actual 
concentration  of  DMNA  in  sugarcane  is 
likely  to  be  lower  than  the  0.75  ppt  level 
used  by  the  Agency  in  its  calculations. 
In  spite  of  the  data  discussed  above,  the 
Agency  does  not  believe  that  a 
modification  of  the  0.75  ppt  number  is 
justifiable  because  of  the  other  factors 
involved,  such  as  differences  between 
DMNA  and  dicamba  in  their  uptake  by 
plants  and  their  biodegradability  in  the 
soil. 

In  conclusion,  based  on  the 
information  presented  in  the  March  16, 
1983  and  July  27, 1963  Federal  Register 
notices,  in  conjunction  with  the 
considerations  discussed  in  this 
document,  the  Agency  has  determined 
that  the  establishment  of  food/feed 
additive  regulations  for  dicamba  on 
sugarcane  molasses  satisfies  the  criteria 
of  section  409  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act.  Therefore,  the 
Agency  is  denying  the  request  by  NRDC 
for  a  stay  of  8  193.465  Dicamba  (21  CFR 
193.465)  and  i  561.427  Dicamba  (21  CFR 
561.427). 

Dated:  November  21. 1964. 

Steven  Schalxow, 

Director.  Office  of  Pesticide  Programs. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
;  Food  and  Drug  Administration 
21  CFR  Parts  436  and  442 

IDocket  Na  eSN-OSSS] 

High-Prsssurs  UquM  Cttromatographtc 
Assay  for  Cephradine 

AOCNCV:  Food  and  Drug  Administration. 
action:  Pinal  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  by  revising 
the  high-pressure  liquid 
chromatographic  (fGPLC)  assay  for 
cephradine.  This  action  improves  the 
HPLC  assay  method  for  this  antibiotic 
drug. 

DATES:  Effective  January  4. 1965; 
comments,  notice  of  participation,  and 
request  for  hearing  by  January  4, 1985: 
data,  information,  and  analyses  to 
justify  a  hearing  by  February  4, 1985. 
ADOfiCSS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Joan  M.  Eckert,  Center  for  Drugs  and 
Biologies  (HFN-815).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-4290. 
SUFFLEMENTARV  OiFORMATION:  In  the 

Federal  Register  of  November  22, 1983 
(48  FR  52750),  FDA  proposed  to  amend 
the  antibiotic  drug  regulations  by 
revising  the  HPLC  assay  used  to 
determine  the  potency  of  cephradine 
and  the  cephalexin  content  of 
cephradine. 

Interested  pereons  were  given  until 
January  23, 1984.  to  submit  written 
comments  on  the  proposal  and  until 
December  22, 1983,  to  submit  requests 
for  an  informal  conference.  No  requests 
for  an  informal  conference  were 
received. 

One  comment  was  received  from  a    ^ 
manufacturer  recommending  a  i 

modification  of  the  proposed  HPLC 
assay  methods.  The  comment  suggested 
that  mobile  phase  be  used  in  place  of 
distilled  water  as  the  diluent  in  the 
preparation  of  the  working  standard  and 
sample  solutions. 

In  evaluating  the  merits  of  this 
comment,  the  agency  performed 
comparative  studies  of  the  proposed 
HPLC  assay  method  using  mobile  phase 
and  distilled  water  in  the  preparation  of 
the  working  standard  and  sample 
solutions.  Based  on  these  studies,  the 
agency  has  determined  that  these 
diluents  produce  equivalent  assay 
results.  The  agency  believes  that 


designating  the  use  of  distilled  water 
over  mobile  phase  as  the  diluent  in  this 
test  would  serve  no  practical  purpose  in 
assuring  drug  product  quality.  Thus,  the 
proposal  HPLC  assay  method  is 
modified  in  accordance  with  the 
manufacturer's  suggestion. 

The  agency  has  considered  the 
economic  impact  of  this  final  rule  and 
has  determined  that  it  does  not  require  a 
regulatory  flexibility  analysis,  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  Specifically,  the  final 
rule  would  refine  an  existing  technical 
provision  without  imposing  a  more 
stringent  requirement.  Accordingly,  the 
agency  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

21  CFR  Part  436 

Antibiotics. 
21  CFR  Part  442 

Antibiotics.  Cepha. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  507,  701(f) 
and  (g),  52  Stat.  1055-1056  as  amended. 
59  Stat.  463  as  amended  (21  U.S.C.  357, 
371  (f)  and  (g)))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10).  Parts  438  and 
442  are  amended  as  follows: 

PART  436-TEST8  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOnC-CONTAININQ  DRUGS 

1.  Part  436  is  amended  by  adding  new 
S  436.337  to  read  as  follows: 

{436.337    Mgh-preesure  UqukI 
chroflMtograpMc  assay  for  cephradine. 

(a)  Equipment  A  suitable  high- 
pressure  liquid  chromatograph  equipped 
with: 

(1)  A  low  dead  volume  cell  8  to  20 
microliters: 

(2)  A  light  path  length  of  8  millimeters: 

(3)  A  suitable  ultraviolet  detection 
system  operating  at  a  wavelength  of  254 
nanometers: 

(4)  A  suitable  recorder  that  is 
compatible  with  the  detector  output: 

(5)  A  suitable  integrator  (optional): 
and 

(6)  A  25-centimeter  column  having  an 
inside  diameter  of  4.6  milUmeters  and 
packed  with  octadecyl  silane  chemically 
bonded  to  porous  silica  or  ceramic 
microparticles,  10  micrometers  in 
diameter,  U.S.P.  XX. 

(b)  Reagents— {\)  4  percent  glacial 
acetic  acid. 

(2)  3.86  percent  sodium  acetate. 
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(c)  Mobile  phase.  4  percent  glacial 
acetic  acid:3.86  percent  sodium 
acetate:methanol:distilled  water 
(3:15:200:782).  Filter  the  mobile  phase 
through  a  suitable  glass  fiber  filter  or 
equivalent  that  is  capable  of  removing 
particulate  contamination  to  1  micron  in 
diameter.  Degas  the  mobile  phase  prior 
to  its  introduction  into  the 
chromatograph  pumping  system.  The 
distilled  watermethanol  ratio  may  be 
varied  to  obtain  acceptable  operation  of 
the  system. 

(d)  Operating  conditions.  Perform  the 
assay  at  ambient  temperature  with  a 
typical  flow  rate  of  1.2  milliliters  per 
minute.  Use  a  detector  sensitivity  setting 
that  gives  a  peak  height  for  the 
cephradine  in  the  cephradine  working 
standard  that  is  about  75  percent  of  full 
scale. 

(e)  Preparation  of  working  standard 
and  sample  solutions — (1)  Preparation 
of  cephradine  working  standard 
solution.  Place  an  accurately  weighed 
portion  of  the  cephradine  working 
standard  into  a  suitably  sized  container. 
Add  5.0  milliliters  of  distilled  water  aiid 
place  in  an  ultrasonic  bath  to  facilitate 
dissolution.  Dilute  with  a  sufHcient 
amoimt  of  mobile  phase  to  obtain  a 
solution  containing  0.8  milligram  of 
cephradine  activity  per  milliliter. 

(2)  Preparation  of  cephalexin  working 
standard  solution.  Dissolve  an 
accurately  weighed  portion  of  the 
cephalexin  working  standard  with 
mobile  phase  to  obtain  a  solution 
containing  0.02  milligram  of  cephalexin 
activity  per  milliliter.  Place  in  an 
untrasonic  bath  to  facilitate  dissolution. 

(3)  Preparation  of  sample  solutions — 
(i)  Product  not  packaged  for  dispensing 
(micrograms  of  cephradine  per 
milligram).  Dissolve  an  accurately 
weighed  portion  of  the  sample  with 
mobile  phase  to  obtain  a  solution 
containing  0.8  milligram  per  milliliter. 
Place  in  an  ultrasonic  bath  to  facilitate 
dissolution.  Using  this  sample  solution, 
proceed  as  directed  in  paragraph  (f)(1) 
of  this  section. 

(ii)  Product  packaged  for  dispensing. 
Determine  both  micrograms  of 
cephradine  per  milligram  of  the  sample 
and  milligrams  of  cephradine  per 
container.  Use  separate  containers  for 
preparation  of  each  sample  solution  as 
described  in  paragraph  (e)(3)(ii)  [a]  and 
[b]  of  this  section. 

[a]  Micrograms  of  cephradine  per 
milligram.  Dissolve  an  accurately 
weighed  portion  of  the  sample  with 
mobile  phase  to  obtain  a  solution 


containing  0.8  milligram  per  milliliter. 
Place  in  an  ultrasonic  bath  to  facilitate 
dissolution.  Using  this  sample  solution, 
proceed  as  directed  in  paragraph  (f)(1) 
of  this  section. 

[b)  Milligrams  of  cephradine  per 
container.  Reconstitute  the  sample  as 
directed  in  the  labeling.  Then,  using  a 
suitable  hypodermic  needle  and  syringe, 
remove  all  of  the  withdrawable  contents 
if  it  is  represented  as  a  single-dose 
container  or,  if  the  labeling  specifies  the 
amount  of  potency  in  a  given  volume  of 
the  resultant  preparation,  remove  an 
accurately  measured  representative 
portion  from  each  container.  Dilute  the 
solution  thus  obtained  with  mobile 
phase  to  obtain  a  solution  containing  0.8 
milligram  per  milliliter.  Using  this 
sample  solution,  proceed  as  directed  in 
paragraph  (f)(1)  of  this  section. 

(f)  Procedure — (1)  Cephradine 
content  Using  the  equipment,  reagents, 
mobile  phase,  and  operating  conditions 
as  listed  in  paragraphs  (a),  (b),  (c),  and 
(d)  of  this  section,  inject  10  microliters  of 
the  cephradine  working  standard 
solution  into  the  chromatograph.  Allow 
an  elution  time  sufficient  to  obtain 
satisfactory  separation  of  the  expected 
components.  After  separation  of  the 
working  standard  solution  has  been 
completed,  inject  10  microliters  of  the 
sample  solution  prepared  as  described 
in  paragraph  (e)(3)(i)  of  this  section  into 
the  chromatograph  and  repeat  the 
procedure  described  for  the  working 
standard  solution.  The  elution  order  is 
void  volume,  cephalexin,  and 
cephradine.  If  the  sample  is  packaged 
for  dispensing,  repeat  the  procedure  for 
each  sample  solution  prepared  as 
described  in  paragraph  (e)(3](ii)  [a]  and 
(6)  of  this  section. 

(2)  Cephalexin  content.  Proceed  as 
directed  in  paragraph  (f)(1)  of  this 
section,  except: 

(i)  Use  a  detector  sensitivity  setting 
that  gives  a  peak  height  for  the 
cephalexin  in  the  cephalexin  working 
standard  that  is  about  75  percent  of  full 
scale:  and 
I 

(ii)  Use  the  cephalexin  working 
standard  in  lieu  of  the  cephradine 
working  standard. 

(g)  Calculations — (1)  Calculate  the 
micrograms  of  cephradine  per  milligram 
of  sample  as  follows: 


Microgrami  of 
cephradine  per    = 
milligram 


AmXP,X\0O 

AtXCxllOO- 
m) 


where: 

i4a  =  Area  of  the  cephradine  peak  in  the 

chroma togram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard); 
At  =  Area  of  the  cephradine  peak  in  the 

chromatogram  of  the  cephradine  working 

standard: 
P,  =  Cephradine  activity  in  the  cephradine 

working  standard  solution  in  micrograms 

per  milliliter, 
C^  'Milligrams  of  sample  per  millihter  of 

sample  solution;  and 
m  =  Percent  moisture  content  of  the  sample. 

(2)  Calculate  the  cephradine  content 
of  the  vial  as  follows: 


A,xP.xC,xd 


Milligrams  of 
cephradine  per 

vial  y4«x.l,000 


where: 

i4a  =  Area  of  the  cephradine  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard); 
y4«=Area  of  the  chephradine  peak  in  the 

Chromatogram  of  the  cephradine 

working  standard; 
P,  =  Cephradine  activity  in  the  cephradine 

working  standard  solution  in  micrograms 

per  milliliter 
&= Milligrams  of  the  standard  per  milliliter; 

and 
(/=  Dilution  factor  of  the  sample. 

(3)  Calculate  the  percent  cephalexin 
content  of  the  sample  as  follows: 


Percent 
cephalexin 


A.XtVtXAxlO 
i4»xlV,X(100-m) 


where: 

i4«=Area  of  the  cephalexin  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard); 
i4f  Area  of  the  cephalexin  peak  in  the 

chromatogram  of  the  cephalexin  working 

standard; 
IVk  =  Milligrams  of  cephalexin  per  milliliter  of 

cephalexin  working  standard  solution; 
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W«=Milligram8  of  cephradine  per  milliliter 

of  sample  solution; 
/^  ^Micrograms  of  cephalexin  per  milligram 

of  cephalexin  working  standard:  and 
/n  =  Percent  moisture  content  of  the  sample. 

PART  442— CEPHA  ANTIBIOTIC 
DRUGS 

2.  Part  442  is  amended: 

a.  In  {  442.40  by  revising  paragraph 
(b)  (l)(iii)  and  (5)  to  read  as  follows: 

$442.40    C«phradlna. 

•  •  *  •  * 

(b)  •  •  * 

(1)  •  •  ' 

(iii)  High-pressure  liquid 
chromatographic  assay.  Proceed  as 
directed  in  S  436.337  of  this  chapter, 
preparing  the  sample  as  described  in 
paragraph  (e)(3)(i)  of  that  section. 

•  *        *        «        • 

(5)  Cephalexin  content.  Proceed  as 
directed  in  §  436.337  of  this  chapter. 

•  •        •        *        * 

b.  In  i  442.4Qa  by  revising  paragraph 
(b)(l)(iii)  to  read  as  follows: 

§  442.40a    Sterile  cephradine. 

•  •  *  *  • 

(b)  *  *  * 

(1)  *  *  * 

(iii)  High-pressure  liquid 
chromatographic  assay.  Proceed  as 
directed  in  §  436.337  of  this  chapter. 

c.  In  $  442.41  by  revising  paragraphs 
(b)(l)(iii)  and  (5)  to  read  as  follows: 

§  442.41    Cephradine  dihydrate. 

***** 

(1)  •  *  * 

(iii)  High-pressure  liquid 
chromatographic  assay.  Proceed  as 
directed  in  $  436.337  of  this  chapter, 
preparing  the  sample  as  described  in 
paragraph  (e)(3)(i)  of  that  section. 

•  *        *        *        • 

(5)  Cephalexin  content.  Proceed  as 
directed  in  i  436.337  of  this  chapter. 

•  •        *        *        « 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file:  (1) 
On  or  before  January  4. 1985,  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  February  4, 
1985.  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
430.20.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 


issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  request(s)  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
Management  Branch  (address  above). 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
appearance  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Effective  date.  January  4, 1985. 

(Sees.  507,  701(f)  and  (g).  52  Stat  1055-1056  as 
amended.  59  Stat.  463  as  amended  (21  U.S.C 
357.  371(f)  and  (g)).) 
Dated:  November  28, 1984. 

Daniel  L.  Micbela, 

Director.  Office  of  Compliance,  Center  for 

Drugs  and  Biologies. 

(FR  Doc  M-31B73  Piled  1Z-t-S4:  84:45  ara| 
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21  CFR  Part  452 

I  Docket  No.  84N-0339  ] 

Antibiotic  Drugs;  Eryttw-omycin- 
Benzoyl  Peroxide  Topical  Gel 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for 
new  antibiotic  dosage  form, 
erythromycinbenzoyl  peroxide  topical 
gel.  The  manufacturer  has  supplied 
sufficient  data  and  information  to 
establish  its  safety  and  efficacy. 
dates:  Effective  December  5, 1984; 
comments,  notice  of  participation,  and 
request  for  hearing  by  January  4, 1985; 
data,  information,  and  analyses  to 
justify  a  hearing  by  February  4, 1985. 


;  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Joan  M.  Eckert  Center  for  Drug  and 
Biologies  (HFN-815).  Food  and  Drugs 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4290. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357).  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  antibiotic  dosage 
form,  erythromycin-benzoyl  peroxide 
topical  gel.  The  agency  has  concluded 
that  the  data  supplied  by  the 
manufacturer  concerning  this  antibiotic 
drug  are  adequate  to  establish  its  safety 
and  efficacy  when  used  as  directed  in 
the  labeling  and  that  the  regulations 
should  be  amended  in  Part  452  (21  CFR 
Part  452)  to  provide  for  the  inclusion  of 
accepted  standards  for  the  product. 

The  agency  has  determined  piu^uant 
to  21  CFR  25.24(b)(22)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  452 

Antibiotics,  Macrolide. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  507.  701 
(f)  and  (g),  52  Stat.  1055-1056  as 
amended.  59  Stat  463  as  amended  (21 
U.S.C.  357.  371  (f)  and  (g))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10),  Part 
452  is  amended  by  adding  new 
S  452.510d  to  read  as  follows: 

PART  452— MACROUDE  ANTIBIOTIC 
DRUGS 

§  452.S10d    Eryttvomycin-benzoyl 
peroxide  topical  9^ 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Erythromycin-benzoyl 
peroxide  topical  gel  is  erthromycin 
packaged  in  combination  with  a  suitable 
and  harmless  gel  containing  benzoyl 
peroxide  and  one  or  more  suitable 
dispersants,  stabilizing  agents, 
peif  umes.  and  wetting  agents.  When 
reconstituted  as  directed  in  the  labeling, 
each  gram  contains  30  milligrams  of 
erythromycin  and  50  milligrams  of 
benzoyl  peroxide.  The  erythromycin 
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content  is  satisfactory  if  it  contains  not 
less  than  90  percent  and  not  more  than 
125  percent  of  the  number  of  milligrams 
of  erythromycin  that  it  is  represented  to 
contain.  The  benzoyl  peroxide  content  is 
satisfactory  if  it  contains  not  less  than 
90  percent  and  not  more  than  115 
percent  of  the  miUigrams  of  benzoyl 
peroxide  that  it  is  represented  to 
contain.  The  erythromycin  used 
conforms  to  the  standards  prescribed  by 
i  452.10(a)(1).  except  with  respect  to 
heavy  metals. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
i  432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  $  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

[a)  The  erythromycin  used  in  making 
the  batch  for  potency,  moisture,  pH, 
residue  on  ignition,  identity,  and 
crystallinity. 

[b]  The  batch  for  erythromycin 
content  and  benzoyl  peroxide  content. 

(ii)  Samples,  if  required  by  the 
Director,  Center  for  Drugs  and  Biologies: 

(o)  The  erythromycin  used  in  making 
the  batch:  5  packages,  each  containing 
approximately  100  milligrams. 

[b]  The  batch:  A  minimum  of  8 
containers. 

(b)  Tests  and  methods  of  assay — (1) 
Erythromycin  content.  Proceed  as 
directed  in  %  436.105  of  this  chapter, 
preparing  the  sample  for  assay  as 
follows:  Reconstitute  the  sample  as 
directed  in  the  labeling.  Place  an 
accurately  weighed  representative 
portion  of  the  constituted  product  into  a 
high-speed  glass  blender  jar  containing 
0.5  miUiliter  of  polysorb'ate  80  and 
sufficient  O.lAf  potassium  phosphate 
buffer,  pH  8.0  (solution  3),  to  obtain  a 
stock  solution  of  convenient 
concentration.  Blend  for  3  to  5  minutes. 
Further  dilute  an  aliquot  of  the  stock 
solution  with  solution  3  to  the  reference 
concentration  of  1.0  microgram  of 
erythromycin  base  per  milliliter 
(estimated). 

(2)  Benzoyl  peroxide  content 
Reconstitute  the  sample  as  directed  in 
the  labeling.  Place  an  accurately 
weighted  representative  portion  (about 
2^  grams)  of  the  constituted  product 
into  a  tared  250-milliliter  glass- 
stoppered  flask.  Add  50  milliliters  of 
glacial  acetic  acid  and  20  milliliters  of 
methylene  chloride.  Stopper  and  shake 
vigorously  to  disperse  the  gel.  Add  1.0 
milliliter  phenylsulfide,  swirl,  stopper, 
and  allow  to  stand  at  room  temperature 
for  2  minutes.  Purge  the  flask  with 
nitrogen  for  3  seconds.  Add  5  milliliters 
for  freshly  prepared  saturated  sodium 
iodide  solution,  stopper,  and  swirl  to 


mix.  Let  stand  in  the  dark  for  30 
minutes.  Add  50  milliliters  of  previously 
boiled  and  cooled  distilled  water  and 
titrate  the  liberated  iodine  with  O.lN 
sodium  thiosulfate,  adding  starch  T.S. 
near  the  endpoint.  Perform  a  blank 
determination  and  correct  the  sample 
titer.  Each  milliliter  of  O.lW  sodium 
thiosulfate  is  equivalent  to  12.11 
milhliters  of  benzoyl  peroxide.  Calculate 
the  benzoyl  peroxide  content  as  follows: 


Percent  benzoyl  _ 
peroxide 


V.x  Normality  of 

sodium 
thiosulfate  X  12.11 

Sample  weight  in  grams 


where: 

Va  =  Milliliters  of  sodium  thiosulfate  used  in 
the  titration  of  the  sample  minus  the 
milliliters  of  sodium  thiosulfate  used  in 
the  titration  of  the  sample  blank. 

This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  regulation  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  notice  and 
comment  procedure  and  delayed 
effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest.  The  regulation,  therefore,  is 
effective  December  5, 1984.  However, 
interested  persons  may,  on  or  before 
January  4. 1985,  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  January  4, 1985,  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  February  4, 
1985,  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
430.20.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order. 


or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  per8on(s)  who  request(s)  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other         ' 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Effective  date.  December  5. 1984. 

(Sees.  507,  701  (f)  and  (g).  52  Stat.  1055-1058 
as  amended,  59  Stat.  463  as  amended  (21 
U.S.C.  357.  371  (f)  and  (g))} 

Dated:  November  28, 1984. 
Daniel  L.  Miclwls, 

Director,  Office  of  Compliance,  Center  for 
Drugs  and  Biologies. 

|FR  Doc.  •4-31S74  Fil«d  1Z-4-M:  8  4S  4iii| 
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21  CFR  Part  546 

Tetracycline  Antibiotic  Drugs  for 
Animal  Use;  Tetracycline  Soluble 
Powder 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Medico 
Industries.  Inc.,  providing  for  use  of 
tetracycline  soluble  powder  in  swine 
and  calves.  The  drug  is  labeled  for 
control  and  treatment  of  bacterial 
enteritis  and  bacterial  pneumonia. 

EFFECTIVE  DATE:  December  5, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Haines,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  ^0857,  301-443-3410. 
SUPPLEMENTARY  INFORMATION:  Medico 
Industries,  Inc..  Elkan  Estates,  P.O.  Box 
338.  Elwood.  KS  66024.  has  filed  NADA 
65-496  for  tetracycline  hydrochloride 
soluble  powder.  Each  pound  of  the  drug 
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contains  324  grams  of  tetracycline 
hydrochloride.  The  drug  is  administered 
orally  in  the  drinking  water  of  swine  for 
the  control  and  treatment  of  bacterial 
enteritis  (scours)  caused  by  Escherichia 
coli  and  for  bacterial  pneumonia 
associated  with  Pasteurella  spp., 
Hemophilus  spp.,  and  Klebsiella  spp.. 
susceptible  to  tetracycline.  It  is 
administered  orally  in  the  drinking 
water  of  calves  for  the  control  and 
treatment  of  bacterial  enteritis  (scours) 
caused  by  Escherichia  coli  and  for 
bacterial  pneumonia  (shipping  fever 
complex)  associated  with  Pasteurella 
spp.,  Hemophilus  spp.,  and  Klebsiella 
spp.,  susceptible  to  tetracycline.  The 
application  complies  with  the  National 
Academy  of  Sciences/National 
Research  Council  (NAS/NRC),  Drug 
Efficacy  Study  Croup  evaluation  for 
tetracycline  hydrochloride  (see  35  FR 
10966-10967,  July  8, 1970).  The 
application  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  {  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
netther  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  546 

Animal  drugs.  Antibiotics, 
Tetracycline. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512  (i)  and 
(n),  82  Stat.  347,  350-351  (21  U.S.C.  360b 
(i)  and  (n)))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10]  and  redelegated 
to  the  Center  for  Veterinary  Medicine 
(21  CFR  5.83),  Part  546  is  amended  in 
S  546.180d  by  changing  the  cross- 
reference  "(c)(5)"  in  paragraph  (c)(2)  and 
(3)  to  read  "(c)(6)";  by  redesignating 
paragraph  (c)(5)  as  (c](e);  by  adding  new 
paragraph  (c)(5];  and  by  adding  new 


paragraph  (c)(6}  (i)(c)  and  (iii)  [d)  to  read 
as  follows: 

PART  546— TETRACYCUNE 
ANTIBIOTIC  DRUGS  FOR  ANIMAL  USE 

9  54«.180d    Tatracydina  adubla  powder. 


(c)  *  *  * 

(5)  NAS/NRC  Status.  The  conditions 
of  use  specified  in  paragraph  (c)(6)  (i) 
[c)[l)  aod  (iii)(d)[l)  of  this  section  are 
NAS/NRC  reviewed  tmd  found 
effective.  Applications  for  these  uses 
need  not  include  effectiveness  data  as 
specified  in  \  514.111  of  this  chapter,  but 
may  require  bioequivalency  and  safety 
information. 

(6)  Conditions  of  use.  (i)  *  *  * 

(c)  Amount  10  milligrams  per  pound 
body  weight  daily. 

[1]  Indications  for  use.  For  the  control 
and  treatment  of  bacterial  enteritis 
(scours)  caused  by  Escherichia  coli  and 
bacterial  pneumonia  (shipping  fever 
complex)  associated  with  Pasteurella 
spp..  Hemophilus  spp..  and  Klebsiella 
spp..  susceptible  to  tetracycline. 

[2)  Limitations.  Administer  for  3  to  5 
days:  do  not  slaughter  animals  for  food 
purposes  within  5  days  of  treatment;  use 
as  sole  source  of  tetracycline. 

(3)  Sponsor.  See  No.  015562  in 
S  510.600(c]  of  this  chapter. 

(iii)*  *  * 

[d]  Amount  10  milligrams  per  pound 
body  weight  daily. 

(7)  Indications  for  use.  For  the  control 
and  treatment  of  bacterial  enteritis 
(scours)  caused  by  Escherichia  coli  and 
bacterial  pneumonia  associated  with 
Pasteurella  spp..  Hemophilus  spp..  and 
Klebsiella  spp..  susceptible  to 
tetracycline. 

[2]  Limitations.  Administer  for  3  to  5 
days;  do  not  slaughter  animals  for  food 
purposes  within  4  days  of  treatment;  use 
as  sole  source  of  tetracycline. 

(5)  Sponsor.  See  No.  015562  in 
S  510.600(c)  of  this  chapter. 
•        *        •        •        * 

Effective  date.  December  5. 1984. 

(Sec.  512  (i)  and  (n).  62  Stat.  347.  350-351  (21 
U.S.C.  360b  (i)  and  (n))] 
Dated:  November  28, 1984. 

Lestn  M.  Crawfoid, 

Director,  Center  for  Veterinary  Medicine. 

|FR  Doc  M-31728  Filed  12-i-M:  tM  ami 
MLLMO  CODE  41«0-01-«l 


COPYRIQHT  ROYALTY  TRIBUNAL 
37  CFR  Part  304 

Cost  of  Living  Ad|ustment  for 
Performancs  Of  Musical  Compositions 
by  Public  BrosdcasMng  Entltiss 
Licensed  to  Colleges  and  Universities 

AOENCY:  Copyright  Royalty  Tribunal 
action:  Final  rule. 


:  In  accordance  with  37  CFR 
304.10(a)  the  Copyright  Royalty  Tribunal 
announces  a  cost  of  hving  adjustment  of 
e.1%.  This  adjustment  is  to  be  applied  to 
the  compulsory  royalty  rates  paid  by 
public  broadcasting  entities  which  are 
licensed  to  colleges,  universities  or  other 
nonprofit  educational  institutions  and 
which  are  not  affihated  with  National 
Public  Radio,  for  their  use  of 
copyrighted  published  nondramatic 
musical  compositions.  In  accordance 
with  37  CFR  304.10(b)  the  Copyright 
Royalty  Tribunal  publishes  (below)  a 
revised  schedule  of  rates  as  adjusted  by 
the  above  change  in  the  cost  of  Uving 
index. 

EFFECTIVE  DATC  January  1. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marianne  Mele  Hall.  Chairman. 
Copyright  Royalty  Tribunal,  (202)  653- 

5175. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  29. 1982 
(47  FR  57923)  codified  at  37  CFR  304.ia 
the  Copyright  Royalty  Tribunal 
published  a  final  rule  announcing  the 
adjustment  of  the  royalty  schedule  for 
the  use  of  certain  copyri^ted  works  in 
connection  with  non-commercial 
broadcasting. 

Sec  304. 10    Cost  of  living  adjustment 

(a)  On  December  1, 1983  the  CRT  shall 
publish  in  the  Federal  Register  a  notice  of  the 
change  in  the  cost  of  living  as  determined  by 
the  Consumer  Price  Index  (all  urban 
consumers,  all  items)  from  the  May  1962  to 
the  last  Index  published  prior  to  December  1, 
1983.  On  each  December  1  thereafter  the  CRT 
shall  publish  a  notice  of  the  change  in  the 
cost  of  living  during  the  period  from  the  tint 
Index  published  subsequent  to  the  previous 
notice,  to  the  last  index  published  prior  to 
December  1  of  that  year. 

(b)  On  the  same  date  of  the  notices 
published  pursuant  to  paragraph  (a),  the  CRT 
shall  publish  in  the  Federal  Registar  a  revised 
schedule  of  rates  for  section  304.5  alone, 
which  shall  adjust  those  royalty  amounts 
established  in  dollar  amounts  according  to 
the  change  in  the  cost  of  living  determined  as 
provided  in  paragraph  (a)  of  this  section. 
Such  royalty  rates  shall  be  fixed  at  the 
nearest  dollar. 

(c)  The  adjusted  schedule  of  rates  for 

S  304.5  alone,  shall  become  effective  thirty 
days  after  publication  in  the  Federal  Register. 
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Accordingly,  it  is  announced  that  the 
change  in  the  cost  of  living  as 
determined  by  the  Consumer  Price  Index 
(all  urban  consumers,  all  items]  for  the 
Index  pubhshed  )une  22, 1963  to  the  last 
index  published  prior  to  December  1. 
1984  is  6.1%.  (Last  year's  May  Index, 
pubhsbed  June  22. 1983  was  297.1.  This 
year's  October  Index,  published 
November  23. 1964  was  315.3).  The  rates 
published  in  the  Federal  Regfarter  on 
December  1,  1983  (48  FR  54223),  37  CFR 
304.5  are  revised  as  shown  below. 

List  of  Subiacto  in  37  CFR  Part  304 

Copyright.  Radio,  Television. 

PART  304— {AMENOEOl 

1304.5    (AfiMndadl 

37  CFR  Part  304.5(c)  is  amended  by 
removing  the  paragraphs  containing 
dollar  amounts  and  inserting  the 
following: 

(c)  •  *  * 

For  all  such  compositioiia  in  tlie 

repertory  of  ASCAP  annually tl40 

For  all  such  compositions  in  the 

repertory  of  BMl  annually...._ 149 

For  all  such  compositions  in  the 

repertory  of  SESAC  annually 33 

For  the  performances  of  any  other  such 

composition 1 

(Pub.  L  9+-553) 
Marianne  Male  Hall, 
Chairman. 
November  3a  1984. 

(Fit  Doc.  M-SlTSa  PUwl  12-4-M:  •^t5  ami 

aaiMQ  cooc  mio-os-h 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(AO-FRL-2731-2] 

Approval  and  Promulgation  of 
Implementatfon  Plans;  CompWanca 
Witt)  the  Statutory  Provisiona  of  Part  D 
and  Section  110  of  the  Clean  Air  Act 

aoeucy:  Environmental  Protection 
Agency  (EPA). 

action:  Call  for  State  Implementation 
Plan  (SIP)  Revisions. 

SUasMAftY:  EPA  here  gives  notice  that  it 
has:  (1)  Notified  the  States  listed  in 
Table  A  that  their  SIP's  for  certain  areas 
are  substantially  inadequate  to  assure 
attainment  and  maintenance  of  certain 
primary  national  ambient  air  quality 
standards  (NAAQS)  and  (2)  called  upon 
those  States  to  submit  curative  SIP 
revisions  to  EPA  for  approval. 
DATES:  SIP  revisions  are  due  within  1 
year  of  the  date  EPA  notified  the  State 


(in  most  cases,  this  date  was  September 
28. 1984). 

ADDRESSES:  Copies  of  the  technical 
support  document  supporting  the 
determinations  of  SIP  inadequacy 
referred  to  in  today's  notice  are  located 
in  Docket  No.  A-84-45.  West  Tower 
Lobby,  Gallery  1,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  D.C.  20460.  The  docket  may 
be  examined  between  8KX)  a.m.  and  4:00 
p.m.  on  weekdays.  A  reasonable  fee 
may  be  charged  for  copying.  A  duplicate 
copy  of  the  docket  for  each  affected 
area  is  located  in  the  EPA  Regional 
Office  of  the  Region  in  which  the  area  is 
located. 

FOR  FURTHER  MIFGRMATION  COMTACT: 
Willis  P.  Beal.  Office  of  Air  QuaUty 
Planning  and  Standards  (MD-15), 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711  (919/541-5665,  FTS  629-5665).  For 
questions  relating  to  specific  areas, 
please  contact  the  appropriate  EPA 
Regional  Office. 

James  Sydnor,  Chief,  Air  Management 
Branch,  EPA  Region  III.  Curtis 
Building,  Sixth  and  Walnut  Streets. 
Philadelphia,  Pennsylvania  19106. 
215/597-8175,  FTS  597-8175 
James  T.  Wilbum,  Chief,  Air 
Management  Branch,  EPA  Region  IV, 
345  Courtland  Street,  NE.,  Atlanta. 
Georgia  30365,  404/881-3043.  FTS  257- 
3043 
Steve  Rothblatt.  Chief,  Air  Programs 
Branch.  EPA  Region  V,  230  South 
Dearborn  Street,  Chicago.  Illinois 
60604,  312/353-2211.  FTS  353-2211 
Jack  Divita,  Chief,  Air  Programs  Branch, 
EPA  Region  VI,  First  International 
Building.  1201  Elm  Street,  Dallas, 
Texas  7527a  214/767-2746,  FTS  729- 
2746 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  1970  Clean  Air  Act  Amendments 
established  deadlines  for  attainment  of 
the  primary  NAAQS  and  required  States 
to  adopt  SIFs  providing  for  attainment 
within  the  deadlines.  In  many  areas  of 
the  country,  the  first  SIFs  failed  to  bring 
about  timely  attainment.  In  1976,  EPA 
found  these  plans  inadequate  under 
Section  110(a)(2)(H),  42  U.S.C. 
7410(a)(2)(H).  and  called  for  SIP 
revisions  under  Section  110(c)(1)(C),  42 
U.S.C.  7410(c)(1)(C).  See,  e.g..  41  FR 
28842  (July  13, 1976). 

In  1977,  Congress  amended  the  Clean 
Air  Act  to  address  the  problem  of 
continuing  nonattainment  of  the 
NAAQS.  New  Section  107(d),  42  U.S.C. 
7407(d),  required  each  State  to  designate 
immediately  all  areas  as  either  attaining 
the  NAAQS,  not  attaining  the  NAAQS. 


or  unclassifiable  for  lack  of  data. 
Section  107(d)  further  required  EPA  to 
review,  modify,  and  promulgate  these 
designations  by  Fedruary  1978.  New 
Section  110(a)(2)(I).  42  U.S.C. 
7410(a)(2)(I),  required  each  State  to 
revise  its  SIP  to  prohibit  major 
stationary  source  construction  or 
modification  after  July  1, 1979,  in  any 
nonattainment  area  whose  SIP  did  not 
meet  the  requirements  of  Part  D  of  the 
amended  Act.  Section  172(a)(1)  of  that 
part  required  each  nonattainment  area 
SIP  to  "provide  for"  primary  NAAQS 
attainment  as  soon  as  practicable,  but 
no  later  than  December  31. 1962.'  (These 
were  called  "Part  D  plans"  because  the 
requirement  was  in  Part  D  of  the 
amended  Clean  Air  Act.)  The  1977 
Amendments,  however,  retained  the 
authority  in  Sections  110(a)(2)(H)  and 
110(c)(1)(C)  to  issue  notices  of 
deficiency  and  calls  for  SIP  revisions  as 
an  additional  remedial  mechanism. 

By  July  1, 1979,  few  of  the  over  400 
nonattainment  areas  designated  by  EPA 
had  in  effect  a  SIP  meeting  the 
requirements  of  Part  D.  As  a  result,  on' 
July  2, 1979  (44  FR  39471).  EPA  published 
a  regulation  inserting  the  statutory 
construction  ban  into  SIFs  and 
automatically  imposing  the  ban  as  of 
July  1, 1979,  in  each  nonattainment  area 
without  an  approved  or  promulgated 
Part  D  plan.  EPA  stated  it  would  lift  the 
ban  when  the  necessary  Part  D 
provisions  were  in  place. 

Since  1979,  EPA  has  approved,  fully  or 
conditionally,  all  portions  of  Part  D 
plans  for  the  majority  of  nonattainment 
areas  with  the  1982  attainment 
deadline.'  However,  many  of  those 
areas  continued  to  experience  NAAQS 
violations  after  the  1982  deadline. 

On  February  3. 1983,  EPA  proposed 
two  sets  of  fmdings  for  Part  D  plans  for 
nonattainment  areas  with  the  1982 
deadline  (48  FR  4972).  First,  EPA 
proposed  to  find  as  a  factual  matter  that 
many  of  these  SIP's  had  failed  to  attain 
the  NAAQS  by  the  end  of  1982.  Second, 
EPA  proposed  that  the  legal 
consequences  of  such  failures  should  be 
disapproval  of  the  SIP  and  the 
imposition  of  a  Section  110(a)(2)(I) 
construction  ban. 

After  evaluating  the  comments  on 
these  proposals,  EPA  issued  a  final 


'  Section  172(a)(2)  aMoweJ  area*  thai 
demonstrated  that  it  would  t>e  impoaiible  to  attain 
either  the  ozone  or  cartx>n  monoxide  itandarda  by 
the  end  of  1982  to  obtain  atlainmenl  date  extensions 
and  defer  compliance  with  some  of  the 
requirements  of  Section  172(hi. 

'  If  the  Slate  committed  to  submit  corrections  on  a 
prompt,  definite  schedule,  conditional  approvals 
were  given  to  Part  D  plans  that  contained  only 
minor  dericiencies. 
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policy  notice  on  November  2, 1983.  This 
notice  revised  the  Agency's  position  on 
the  legal  consequences  of  a  failure  to 
meet  the  1982  deadline  (48  FR  50686).  In 
that  policy,  EPA  agreed  with  many  past 
commenters  that  imposition  of  the 
Section  110(a)(2)(I)  ban  was  not  a  legal 
consequence  in  any  case  where  EPA 
had  previously  fully  or  conditionally 
approved  a  State  plan. 

In  that  final  policy,  EPA,  however, 
stated  its  intent  to  find  inadequate  any 
approved  or  conditionally  approved  Part 
D  plan  that  failed  to  bring  about 
attainment  by  1982.  For  such  inadequate 
plans  pursuant  to  Section(a)(2)(H)  of  the 
Act,  EPA  specified  it  would  call  for 
corrective  SIP  revisions.  The  Agency 
would  take  further  action  to  impose 
construction  bans  under  Section  173(4) 
and  funding  restrictions  under  Section 
176(b)  in  any  area  that  fails  to  submit  a 
revision  in  a  timely  manner. 

Twenty-seven  calls  for  SIP  revisions 
were  made  on  F'ebruary  24, 1984,  for 
ozone,  carbon  monoxide,  sulfur  dioxide, 
and  nitrogen  oxides.  (See  49  FR  18827  on 
May  3. 1984  for  additional  details  on  this 
process.  This  is  included  in  the 
Technical  Support  Document  for  this 
notice.)  The  SIP  calls  for  particulate 
matter  were  deferred  because  of  the 
pending  proposed  revision  to  the 
particulate  matter  standard. 

II.  Finding  of  Inadequacy 

During  the  past  summer,  air  quality 
data  through  1983  (and  into  1984  if 
available)  were  reviewed  to  determine  if 
additional  areas  needed  to  revise  their 
SIP's.  (Action  on  SIP  calls  for  particulate 
matter  is  being  deferred  because  of  the 
pending  particulate  matter  standard.) 
Based  on  this  analysis,  EPA  has 
determined  that  the  SIP's  listed  in  Table 
A  are  substantially  inadequate  to 
provide  for  attainment  and  maintenance 
j  of  certain  primary  NAAQS  in  certain 
areas,  and  has  notified  those  States  by 
letters  of  this  determination.  The  basis 
for  the  finding  of  SIP  inadequacy  is 
EPA's  conclusion  that  those  areas  either 
are  covered  by  fully  or  conditionally 
approved  Part  D  plans  and  are  still 
experiencing  violations  of  the  primary 
NAAQS  or  are  areas  where  a  Part  D 
plan  was  never  required  but  have 
experienced  primary  NAAQS  violations. 
The  pollutants  and  areas  for  which  the 
SIP  is  inadequate  are  specified  in  Table 
A. 

Tabix  A— Calls  for  SIP  Revision 

(Saplembar-Octobar  1964) 


Table  A— Calls  fob  SIP  Revision— 
Continued 

(Seplwnbw-Oclobw  1964] 


EPAtagionand 
SUla 

ATM 

PoMutant 

V: 

B. 

Madnon  Co 

Ml 

WaynaCo 

SuHur  dniode 

MN...    . 

Dakota  Co 

SuHur  dionds 

VI: 

LA 

OK - 

Ortaans  Pariati 

OMotKxna  Co 

Carbon  monoidds 

TX 

Mams  Co 

Cartxxi  moooxida 
Ovont. 

EPA  region  and 
State 

Araa 

Pollutant 

IN  VA  

Richmond 

Ozone. 

IV:  TN 

Mwnphit " 

Qwna. 

T 


No«a:  Timo  Sutaa.  Florida  and  No>«i  Carolina,  twva  noti- 
fied EPA  by  leltera  from  tnev  Govamors  ttwl  they  wiM  make 
SIP  raviaiona  tor  ttmr  States  The  two  areas.  Miami.  Florida, 
and  RataigtvOurtiam,  HC.  have  both  had  viouiions  ol  the 
NAAOS  lor  cartxyi  morKinde  A*  tnth  ttw  9  areas  in  Tat>le 
A.  ttwy  wiS  have  1  year  to  submit  a  SIP  revision  to  EPA  m 
addition.  Wisconsin  was  noWwd  on  Ap-il  26.  1984.  itiat  its 
SOi  SIP  IS  nadaquala. 


The  factual  material  that  supports 
EPA's  finding  of  inadequacy  is  the 
monitoring  data  cited  above  (through 
1983  and  including  portions  of  1984  if 
available).  This  material  is  available  in 
the  technical  support  document. 

III.  Call  for  SIP  Revision 

These  findings  of  inadequacy  require 
the  States,  pursuant  to  the  provisions  of 
Section  110(a)(2)(H),  to  carry  out  their 
SIP  obligations  and  to  adopt  and  submit 
to  EPA  for  approval  whatever  additional 
control  measures  are  necessary  to 
assure  timely  attainment  and 
maintenance  of  the  NAAQS  in  question. 
In  its  recent  notices  of  inadequacy,  EPA 
has  called  upon  the  States  to  meet  these 
obligations.  In  addition,  EPA  may  make 
additional  findings  of  SIP  inadequacy 
and  calls  for  revision  whenever  the  most 
recent  air  quality  data  demonstrate  that 
a  SIP  is  substantially  inadequate  to 
achieve  the  primary  NAAQS. 

Under  Section  110(c),  42  U.S.C. 
7410(c),  a  State  would  have  60  days  to 
adopt  and  submit  the  necessary 
measures  after  receiving  notification  of 
the  inadequacy,  unless  EPA  were  to 
extend  this  period.  EPA  is  extending 
that  period  to  1  year  for  areas  which  had 
previously  approved  SIP's.  The  possible 
sanctions  include  a  construction  ban 
under  Section  173(4),  and  funding 
restrictions  under  Section  176  and 
possibly  Section  316(b). 

r 

IV.  Guidance  on  the  Necessary 
Revisions 

The  States  have  already  received 
copies  of  the  EPA  publication  entitled 
"Guidance  Document  for  Correction  of 
Part  D  SIFs  for  Nonattainment  Areas," 
issued  on  January  27, 1984,  which  will 
assist  them  in  making  the  revisions 
necessary  to  cure  the  inadequacies  in 
their  SIFs.  This  document  may  also  be 
inspected  in  the  Docket  identified  and  at 


the  EPA  Regional  Offices.  EPA's 
November  2, 1983,  notice  (48  FR  50686) 
explains  EPA's  general  policy  on  which 
the  guidance  for  these  revisions  is 
based. 

As  noted  by  the  Guidance  Document 
and  by  EPA's  general  preamble  for 
proposing  rulemaking  published  on 
April  4, 1979  (44  FR  20372),  additional 
control  measures  added  to  a  SIP 
generally  do  not  relax  or  revoke  the 
existing  requirement.  The  new 
requirement  does  not  supersede  or 
replace  the  old  requirement  until  the 
source  comes  into  compliance  with  the 
new  requirement.  Instead,  the  existing 
requirement  remains  an  enforceable 
provision  of  the  SIP  and  co-exists  with 
the  new  requirement  in  the  applicable 
implementation  plan.  The  present 
emission  control  requirement  must  be 
retained  because  the  source  must  be 
prevented  from  operating  without 
controls  (or  with  less  stringent  controls) 
while  it  is  moving  toward  compliance 
with  (or  challenging)  the  new 
requirement.  This  policy  applies  to 
every  Part  D  SIP  action  taken  by  EPA 
unless  such  action  fits  within  one  of  the 
exceptions  enumerated  in  the  above 
referenced  1979  Federal  Register  notice. 
The  fact  that  a  SIP  revision  fits  within 
an  exception  shall  be  indicated  in  the 
Federal  Register  notice  approving  that 
SIP  revision. 

V.  Final  Actions 

In  EPA's  view,  these  findings  of 
inadequacy  do  not  constitute  final 
actions  that  are  reviewable  inasmuch  as 
they  are  not  ripe  for  review.  Under  the 
test  articulated  in  Abbott  Laboratories 
V.  Gardner,  387  U.S.  136  (1967),  the 
determinations  will  not  be  sufficiently 
concrete  for  judicial  resolution  until 
additional  action  is  taken  by  EPA  in 
reliance  on  them.  Moreover,  States  will 
not  su^er  hardship  from  delaying  review 
because  the  findings  do  not  have  an 
immediate,  direct,  and  substantial 
impact.  Also,  the  States  will  have  a  later 
opportunity  to  obtain  judicial  review  of 
the  findings. 

The  60-day  time  period  for  filing  a 
petition  for  review  under  Section  307(b) 
is  tolled  until  EPA  makes  the  findings 
ripe  by  taking  additional  action  in 
reliance  on  them,  such  as  imposing 
sanctions  or  promulgating  revisions, 
because  a  time  limitation  on  petitions 
for  judicial  review  can  only  run  against 
challenges  ripe  for  review.  See,  e.g., 
Baltimore  Gas  &  Electric  Co.  v. 
Interstate  Commerce  Commission.  672 
F.2d  146, 149  (D.C.  Cir.  1982). 


47fl0     Federal  Ragistef  /  Vol.  49.  No.  235  /  Wednesday.  December  5.  1984  /  Rules  and  Regulations 


VL  Miscellaneous 

List  of  SubjecU  in  4t  CTR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Carbon  monoxide. 
Hydrocarbons. 

Authority:  Sees.  101, 107.  lia  116, 171-178 
and  3(n(a)  of  the  Clean  Air  Act  as  amended 
(42  U.S.C  7401.  7407.  7410,  7418.  7501-08.  and 
7e01(«):  MC  129(a)  of  llic  Qean  Air  Act 
Afflendmenla  of  1977  (Pub.  L  No.  SS-aS.  91 
Stat.  685  (August  7. 1977). 

Dated:  November  28, 1964. 
WilHaoB  D.  Rnckekhana, 
Administrator. 

IFR  Dn.  SS-91711  Nad  l>-*-S«  %M  hi| 


40  CFR  Part  52 
(A-»-FRL-2729-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Califomia  State 
Implementation  Plan  (SIP)  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking. 

SUauiARY:  Today's  notice  takes  final 
action  to  approve  revisions  to  the  rules 
of  the  North  Coast  Air  Quality 
Management  District  (AQMD)  and  the 
Lake.  Mendocino,  Sacramento,  San 
Diego,  San  Joaquin,  San  Luis  Obispo  and 
Shasta  Counties  and  Monterey  Bay 
Unified  Air  Pollution  Control  Districts 
(APCD's).  These  revisions  generally  are 
administrative  and  retain  the  previous 
emission  control  requirements.  EPA  has 
reviewed  these  rules  with  respect  to  the 
Clean  Air  Act  and  determined  that  they 
should  be  approved. 

date:  This  action  is  effective  February 
4,1985. 

ADDRESSES:  A  copy  of  the  revisions  is 
available  for  public  inspection  during 
normal  business  hours  at  the  EPA 
Region  9  oHice  and  at  the  following 
locations. 

Califomia  Air  Resources  Board,  1102 

"Q"  Street.  Sacramento.  CA  95814 
Public  Information  Reference  Unit, 

Environmental  Protection  Agency,  401 

"M"  Street,  SW.,  Washington,  DC. 

20460 
EPA  Library,  Office  of  the  Federal 

Register,  1100  "L"  Street.  NW.,  Room 

8401,  Washington,  D.C.  20460 
Lake  County  APCD,  255  North  Forbes 

Street.  Lakeport,  CA  95453 
Mendocino  County  APCD,  Courthouse 

Square.  Ukiah.  CA  95482 
Monterey  Bay  Unified  APCD,  1164 

Monroe  Street,  Suite  10.  Salinas,  CA 

93906 


North  Coast  Unified  Air  Quality 

Management  District,  5630  South 

Broadway,  Eureka.  CA  95501 
Sacramento  County  APCD,  3701  Branch 

Center  Road,  Sacramento,  CA  95827 
San  Diego  County  APCD.  9150 

Chesapeake  Drive,  San  Diego,  CA 

92123 
San  Joaquin  County  APCD.  1601  East 

Hazelton  Avenue,  P.O.  Box  2009, 

Stockton,  CA  95201 
San  Luis  Obispo  County  APCD,  P.O.  Box 

637,  County  Airport,  Edna  Road,  San 

Luis  Obispo.  CA  93406 
Shasta  County  APCD,  1855  Placer  Street. 

Redding,  CA  96001 
FOR  FURTHER  INFORMATION  CONTACT 

Thomas  Rarick,  Chief,  State 
Implementation  Plan  Section,  A-2-3,  Air 
Management  Division,  Environmental 
Protection  Agency,  Region  9,  215 
Fremont  Street,  San  Francisco,  CA 
94105,  (415)  974-7641  FTS:  454-7641. 
SUPPIEMCNTARV  INFORMATION: 

Background 

The  ARB  submitted  as  SIP  revisions 
the  following  rules  on: 

March  14, 1984 

Lake  County  APCD 

Rule  602    New  Source  Review 

North  Coast  Unified  AQMD 

Rule  100    Title 

Rule  120    Administration 

Rule  130    Definitions  [Paragraphs  (dl) 

and  (s5)] 
Rule  160    Ambient  Air  Quality 

Standards 
Rule  240    Permit  to  Operate 
Rule  500    Enforcement 
Rule  520    Civil  Penalties 
Rule  600    Authorization 
Rule  610    Petition  Procedures 
Appendix  B — Continuous  Monitoring 

San  Diego  County  APCD 

Rule  2    Definitions 

Rule  52    Particulate  Matter 

Rule  53    Specific  Contaminants  ■ 


San  Joaquin  County  APCD 

Rule  110    Equipment  Breakdown 

Rule  202    Exemptions 

Rule  407    Sulfur  Compounds 

April  19, 1984 

Mendocino  County  APCD 

Rule  1-100    Title 

Rule  1-120    Administration 

Rule  1-130    Definitions  [Paragraphs 

(dl)  and  (s5)) 
Rule  1-160    Ambient  Air  Quality 

Standards 
Rule  1-240    Permit  to  Operate 
Rule  1-500    Enforcement 
Rule  1-520    Civil  Penalties 


J 


Rule  1-600    Authorization 
Rule  1-610    Petition  Procedures 
Appendix  B — Continuous  Monitoring 
Rule  2-101     Restrictions  and 

Description 
Rule  2-102    Exemptions 
Rule  2-200    Definitions 
Rule  2-301     Open  Burning — Agricultural 
Rule  2-302    Open  Burning — Non- 
Agricultural 
Rule  2-303    Forecasts 
Rule  2-304    Burning  Permits 
Rule  2-305    Designated  Fire  Agencies 
Rule  2-401     Burning  Preparation  and 

Restrictions 
Rule  2-501    Prohibitions 
Rule  2-502    Penalties 

Monterey  Bay  Unified  APCD 

Rule  101  Definitions 

Rule  200  Permits  Required 

Rule  203  Applications 

Rule  422  Burning  of  Wood  Wastes 

Sacramento  County  APCD 

Rule  101  General  Provisions  and 

Definitions 

Rule  102  Circumvention 

Rule  103  Exceptions 

Rule  403  Fugitive  Dust 

Rule  404  Particulate  Matter 

Rule  405  Dust  and  Condensed  Fumes 

Rule  406  Specific  Contaminants 

Rule  407  Open  Fires 

Rule  408  Incinerator  Burning 

Rule  409  Orchard  Heaters 

Rule  410  Reduction  of  Animal  Matter 

Rule  420  Sulfur  Content  of  Fuels 

Rule  501  Agricultural  Burning 

Rule  601  Procedure  Before  the  Hearing 

Board 

Rule  602  Breakdown  Conditions; 

Emergency  Variances 

Rule  701  Emergency  Episode  Plan 

San  Luis  Obispo  County  APCD 

Rule  105    Definitions 

Shasta  County  APCD 

Rule  1:2      Definitions 

Rule  2:2     State  AAQS  (repealed) 

Rule  2:3     Implementation  Plans 

(repealed) 
Rule  2:6     Open  Burning 
Rule  2:26     Emissions  Calculation 

Standards  (repealed) 
Rule  2:27     Banking  (repealed) 
Rule  3:2      Specific  Air  Contaminants 

These  rule  revisions,  are 
administrative  and  they  do  not 
significantly  impact  current  emission 
control  requirements.  They  cover 
changes  in  permit  requirements  and 
expand  categories  of  exempt  sources, 
provide  new  definitions  as  well  as 
clarification  and  wording  changes  to 
refiect  new  boundaries. 
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Saa  Joaquin  County  Rule  202  exempts 
specific  small  emission  units  from  the 
requirement  for  a  permit  to  operate.  The 
rule  has  been  amended  to  lower  the 
exemption  size  cut-off  from  730  HP  to 
200  HP  for  internal  conibuStion  engines. 
Tlie  District  has  informed  EPA  that  the 
exemptions  in  Rule  202  would  not 
exempt  these  units  from  any  of  the 
requirements  of  (heir  new  source  review 
regalatioiw. 

Thus,  it  is  the  purpose  of  ^is  notice  to 
approve  and  to  incorporate  these  rules 
iato  ^e  California  SIP.  with  the 
exception  of  ^ oitionB  oT  RuAe  160  and 
finppeadix  B  for  both  the  North  Coaat 
Unified  AQMD  and  the  Mendocino 
APCD  as  discBBsed  bebw. 

Rule  160.  "Ambient  fat  Qudity 
Standards,"  for  the  North  Coast  Unified 
AQMD  and  Mendocino  APOD  is  being 
approved  with  the  following  exceptions: 
No  action  is  being  taken  at  this  time  tn 
160(a)  since  it  does  not  apply  in  the  two 
districts,  and  it  contains  requirements 
for  non-criteria  poUutants.  Therefore, 
160(a)  is  xiot  appropriate  for  inclusion  in 
theSiP. 

Paragraph  (D)(lj(e]  of  A|ipeiidix  B, 
"Continuous  Monitoring,  of  the  North 
Coast  Unified  AQMB  and  the 
Mendocino  APCD  are  not  being  acted 
on  at  this  time  since  they  include  Kraft 
Pulp  Mills  in  the  Standards  of 
Performance  in  Monitoring  Systems. 

Additionally,  ERA  is  taking  this 
opportunity  to  rescind  Shasta  County 
APCD's  Rules  2:2.  "State  Ambient  Air 
Quality  Standards";  2:3. 
"Implementation  Plans";  2:26, 
"Emissions  Calculation  Standards",  and 
2:27.  "Banking". 

EvaluatioD     * 

Under  Section  110  of  the  Oe»n  Air 
Ac3t  as  amended,  and  40  CFR  Part  SI, 
EPA  is  required  to  approve  or 
disapprove  these  regulations  as  SIP 
revisions.  All  rules  submitted,  except 
those  ntA  being  acted  on  at  this  time 
have  been  evaluated  and  found  to  be  in 
accordance  with  the  Clean  Air  Act,  EPA 
policy  and  40  CFR  Part  51.  EPA's 
detailed  evaluation  of  the  submitted 
rules  is  available  at  the  locations 
indicated  in  the  ADDRESSES  set^tionof 
tbis  notice. 

EPA  Action 

This  notice  approves  the  rule 
reviewns  tirted  above  and  incorporates 
them  into  die  Caftfomia  SIP.  This  is 
being  done  withoift  prior  proposal 
because  the  revtsioiis  are 
noncontpoversial,  have  limited  impact, 
and  no  comments  are  anticipated.  Tbe 
public  should  be  advised  that  this  action 
will  be  effective  60  days  from  the  date  of 
this  Federal  Register  notice.  However,  if 


notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse 
comments.  4)ie  ajiproval  will  be 
withdrawn  and  a  subsequent  notice  will 
be  published.  The  subsequent  notice  will 
indefinitely  postpone  the  effective  data, 
modify  the  final  action  to  a  proposed 
action,  and  establish  a  comment  period. 

RegMbtary  IVocaas 

The  Office  of  Management  And  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  oT  Executive 
Order  12291.  Under  5  U.S-C.  Section 
605(bJ,  the  Administrator  bas  certiHed 
that  SIP  approvals  do  not  have  a 
signiHcant  economic  impact  on  a 
siib^antial  number  of  small  entities, 
(see  46 FR  87019.1 

Under  Section  307(b)tl)  of  the  Clean 
Air  Act  petitions  Tor  judicial  review  of 
this  action  must  be  fTled  in  fhe  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  (60  A&yi  from 
today).  Tbis  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307tb)(2j.) 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State 
of  Califomia  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1. 19B2. 

Authority:  Sec  110  and  3(a(a)  4>f  the  Geaa 
Air  Act.  as  amended  (42  U.S.C.  7410.  7502  and 
7601tal). 

List  «f  SnbyMts— M  CF«  Part  S2 

Air  Pollution  Control  Agency, 
Incorporation  by  reference.  Ozone. 
Sulfur  oxides,  Nitrogen  dioxide,  Lead. 
Particulate  matter,  Caibon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

Dated:  November  2a  1984. 
William  U.  RudLeUkaut. 
Administrotor. 

PAirr  S2— {AMENDED] 

Subpart  F  of  Part  52,  Chapter  L  Title 
40  of  the  Code  of  Federal  Regulations  is 
amertded  as  follows: 

Subpart  F—CaMomia 

1.  Section  52.220  is  amended  by 
adding  paragraphs  (cKl53)  and  (c^l54) 
to  read  as  follows: 

§  S2.29B    ManMlcatlen  "O^  plan. 

•        «        «        *        • 

tc) 

(153)  Revised  regulations  for  the 
followrng  APCD's  -were  submitted  on 
March  14. 1'984  by  the  Governor's 
designee. 

fi)  Lake  County  APCD. 

t  A)  New  or  amended  Rule  fKQ. 

(fi)  North  Coast  Unified  AQMD. 


(A|  Mew  or  aoMBded  Rules  tOQ.  UB. 
130  (Paragraphs  <dlj  and  {s5)J.  180 
(except  (a)  and  aoa-criteria  jxdhjtants). 
240, 50a  520, 80a  610  and  Appendix  8 
(except  tDJ{l)(«)). 

(iii)  Saa  Diego  APCD. 

(A)  New  «r  amended  Ruks  £,  &2  a«d 
53. 

(iv)  San  Joaquin  APCD. 

(A)  New  or  amended  Rules  IKL  2B£ 
and  407. 

(154)  Revised  ra^atioas  for  the 
folhywiag  APCD's  were  submitted  en 
April  IQ.  19M  by  the  GoveroBr's 
designee. 

(i)  Mendocino  County  APCD. 

(A)  New  or  amended  Regulation  V. 
Rules  lOa  12a  130  (Paragraphs  (dl)  and 
(85)].  IS*  ^except  (a)  and  nan-criteria 
pollutants).  240.  SOO.  52S.  600.  610  and 
Appendix  fi  (except  <D)(l)(e))  and 
Regulabon  2:  Rules  101.  102, 20a  301, 
303.  304. 30S,  401. 501,  and  SOT 

(ii)  Monterey  Bay  Unified  APCD. 

(A)  New  or  amended  Rules  Wl,  W8, 
203  and  422. 

(iii)  Sacramento  County  APCD. 

(A)  New  or  amended  Rules  101, 102, 
103. 40»-«m  42a  501.  «n,  6O2  and  701 

(iv)  San  Luis  Obispo  County  APCD. 

(A)  New  or  amended  Rule  105. 

(v)  Shasta  County  APCD. 

(AJ  Mew  or  amended  Rules  1:2. 2:2 
(repealed),  2:3  (repealed).  2:6  2:26 
(repealed),  2:27  (repealed),  and  3:2. 
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40  CFR  Part  130 

( PP  3F2964/R7S2:  flU.-2730-51 

Tolerances  and  Ex9n\ptlons  From 
Tolarances  tor  Pasttcide  Ctwmlcals  In 
or  on  Raw  AgrictJttural  Commoditiea; 
Iprodiona 

AGENCY:  Bni'ironmentd  Protec^kM 

Agency  (EPA). 

action:  Fmal  nrie. 

SUWlWMWtTWts  rule  -establi^ies 
tolerances  for  the  ootnbmed  residues  of 
the  fungicide  Vpradione  fJ-f'.*- 
diohlorophenjrl  -AKl-me4hylethyl)-2,4- 
diox(»-l-imidazolidinecar(>ox«inde),  its 
isonwr,  and  *ts  nonhydrox^'lated 
metabolite  in  or  on  certain  raw 
agricultural  and  aninial  meat 
commadlMes.  Tbis  refwlation  to 
estahliSli  maxinnm  levds  far  residues 
of  the  pesticide  in  or  on  tbe  coRimedMes 
was  requested  ia  a  petition  by  Rkaaa 
Potdeac.  Inc. 

CFFCCTtVE  DATE:  Effective  on  December 
5.19M. 
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AOORCSS:  Written  objections,  identified 
by  the  document  control  number  [PP 
3F2964/R722),  may  be  submitted  to  the: 
Hearing  Cleric  (A-110),  Environmental 
Protection  Agency.  Rm.  3708.  401  M 
Street  SW..  Washington,  D.C.  20460. 
rem  FURTHER  INFORMATION  CONTACT 
By  mail:  Henry  M.  Jacoby,  Product 
Manager  (PM)  21.  Registration 
Division  (TS-767C),  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  D.C.  20460 
Office  location  and  telephone  number 
Rm.  227.  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202  {703- 
557-1900). 
SUPPLEMENTARY  INFORMATION: 

1.  EPA  issued  a  notice,  published  in 
the  Federal  Register  of  November  23. 
1983  (48  PR  52974).  which  announced 
that  Rhone-Poulenc,  Inc..  P.O.  Box  125. 
Monmouth  Junction.  N]  08852.  had 
submitted  pesticide  petition  4F2964  to 
the  EPA.  This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  amending  40  CFR 
180.399  by  establishing  tolerances  for 
the  combined  residues  of  the  fungicide 
iprodione  in  or  on  the  following 
commodities: 

a.  Iprodione  (3-(3,5-dichlorophenyl)-yV- 
,(l-methyIethyl)-2,4-dioxo-l- 
imidazolidinecarboxamidej.  its  isomer 
(3-(l-methy!ethyl)  -Nl3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboxamide]  and  its 
metabolite  (3-(3.5-dichlorophenyl)-2.4- 
dioxo-1-imidazolidinecarboxamide)  in 
or  on  the  raw  agricultural  commodity 
grapes  at  60  parts  per  million  (ppm). 

b.  Iprodione  and  its  nonhydroxylated 
metabolites  (expressed  as  iprodione 
equivalents]  in  or  on  the  commodities 
eggs  at  0.8  ppm;  fat.  meat,  and  meat 
byproducts  (except  kidney  and  liver)  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.4  ppm,  and  kidney  and  liver  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  3.0 
ppm. 

c.  Iprodione  and  its  nonhydroxylated 
and  hydroxylated  metabolites 
(expressed  as  iprodione  equivalents)  in 
or  on  the  conunodity  milk  at  0.3  ppm. 

2.  Subsequently,  EPA  issued  a  notice, 
published  in  the  Federal  Register  of  June 
6. 1984  (49  FR  23445],  which  announced 
that  Rhone-Poulenc  Inc.  amended  the 
petition  as  follows: 

a.  Redesignating  a  tolerance  for 
iprodione  and  its  nonhydroxylated 
metabolites  of  0.4  ppm  for  fat  (except 
poultry  fat),  meat,  and  meat  byproducts 
(except  liver  and  kidney)  of  cattle,  goats, 
hogs,  horses,  poultry  and  sheep,  and  3 
ppm  for  hver  and  kidney  of  cattle,  goats. 
hogs,  horses,  poultry,  and  sheep  (except 
poultry  kidney). 


b.  Adding  tolerances  for  iprodione 
and  its  nonhydroxylated  metabolites  of 
3.0  ppm  for  poultry  liver  and  2.0  ppm  for 
poultry  fat. 

There  were  no  comments  received  in 
response  to  these  notices  of  proposed 
rulemaking. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerances, 
include  (1)  a  three-generation  rat 
reproduction  study  with  a  NOEL  of  500 
ppm  (25  mg/kg  body  weight/day],  a 
reproductive  LEL  of  2,000  ppm  (100  mg/ 
kg  body  weight/day),  and  a  systemic 
NOEL  equal  to  or  greater  than  2,000  ppm 
(100  mg/kg  body  weight/day:  (2)  a 
rabbit  teratology  study  in  which  the 
following  doses  were  administered  by 
gavage.  0. 100.  200  and  400  mg/kg  body 
weight,  resulting  in  a  teratogenic  NOEL 
equal  to  or  greater  than  400  mg/kg  body 
weight;  (3)  a  rat  teratology  study  in 
which  the  following  doses  were 
administered  by  gavage,  0. 100,  200.  and 
400  mg/kg  body  weight,  resulting  in  a 
teratogenic  NOEL  greater  than  400  mg/ 
kg  body  weight;  (4)  a  rat  24-month 
feeding/oncogenicity  study  using  dosage 
levels  of  125.  250.  and  1,000  ppm  (6.25. 
12.5.  and  50  mg/kg  body  weight/day), 
which  showed  no  oncogenic  effects 
under  the  conditions  of  the  study  at  the 
highest  dose  tested;  (5)  an  18-month 
oncogenicity  study  in  mice  using  dosage 
levels  of  200,  500,  and  1.250  ppm  (28.6, 
71.4, 178.6  mg/kg  body  weight/day), 
which  showed  no  oncogenic  effects 
under  the  conditions  of  the  study  at  the 
highest  dose  tested. 

Data  currently  lacking  include  a 
second  teratology  study  using  gastric 
intubation  and  mutagenecity  studies 
including  (1)  DNA  repair  (2)  gene 
mutation,  mammalian,  preferably  in 
vitro;  and  (3)  chromosomal  aberration, 
mammalian,  preferably  in  vitro. 

The  acceptable  daily  intake  (ADI) 
based  on  the  three-generation  rat 
reproduction  study  (NOEL  of  25  mg/kg/ 
day)  and  using  a  100  fold  safety  factor, 
is  calculated  to  be  0.2500  mg/kg  of  bw/ 
day.  The  maximum  permitted  intake 
(MPI)  for  a  60-kg  human  is  calculated  to 
be  15.00  mg/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  existing  tolerances  for  a  1.5-kg 
daily  diet  is  calculated  to  be  1.0708  mg/ 
day.  The  current  action  will  utilize  3.48 
percent  of  the  ADI.  These  tolerances 
and  the  published  tolerances  utilize  a 
total  of  10.62  percent  of  the  ADI. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposes. 
There  are  presently  no  actions  pending 


against  the  continued  registration  of  the 
chemical. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought.  It  is  concluded  that  the 
tolerances  will  protect  the  public  health 
and  are  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  of  this  regulation  in 
the  Federal  Register,  file  written 
objections  with  the  Hearing  Clerk, 
Environmental  Protection  Agency,  Room 
3708  (A-110).  401  M  Street,  SW.. 
Washington.  DC  20460.  Such  objections 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  state 
the  issues  for  the  hearing.  A  hearing  will 
be  granted  if  the  objections  are 
supported  by  grounds  legally  sufficient 
to  justify  the  relief  sought. 

As  required  by  Executive  Order  12291. 
EPA  has  determined  that  this  rule  is  not 
a  "Major"  rule  and  therefore  does  not 
require  a  Regulatory  Impact  Analysis.  In 
addition,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulation  from  the  OMB  review 
requirements  of  Executive  Order  12291, 
pursuant  to  section  8(b)  of  that  Order. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that  the 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  408(e),  68  Stat.  514:  (21  U.S.C.  346a(e)). 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  , 

Dated:  November  20, 1964. 
Susan  Shennan, 
Acting  Director.  Office  of  Pesticide  Programs. 

PART  180— (AMENDED] 

Therefore,  40  CFR  180.399  is  amended 
by  (1)  adding  the  commodity  grapes  to 
paragraph  (a).  (2)  revising  the  list  of 
commodities  in  paragraph  (b),  and  (3) 
revising  the  tolerance  level  for  milk  in 
paragraph  (c)  to  read  as  follows: 


§  180.399 
residues 

(a)*  • 


IprocUone;  toterance*  for 
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40  CFR  Part  180 
IOPP-30009SA;  FRL-2730-e] 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Ctiemlcals  in 
or  on  Raw  Agricultural  Commodities, 
Alpha-(P-Nonylphenyt>-Omega- 
Hydfoxypoly  (Oxypropylene)  Block 
Polymer  WIttt  Poly(Oxyethylene) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  expands  the 
exemption  from  the  requirement  of  a 
tolerance  for  o/p/jo-(/3-nonylphenyl)- 
o/77Pgo-hydroxypoly  (oxypropylene) 
block  polymer  with  poly(oxyethylene) 
when  used  as  a  surfactant  in  pesticide 
formulations.  This  regulation  was 
requested  by  the  Quaker  Chemical  Corp. 
EFFECTIVE  DATE:  Effective  on  December 
5.1984. 

ADORESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  D.C.  20460. 


FOR  FURTHER  NWORMATION  CONTACT: 

By  mail:  N.  Biravfaan  Mandava. 
Regirtralion  Support  and  Emergency 
Response  Branch,  Environmental 
Protection  Agency,  461  M  Street  SW.. 
Washington.  D.C.  20480 

Office  iocation  and  telephone  number 
Room  718.  CM  #2.  TO21  Jefferson 
Davis  Highway,  Arlington.  VA  22202. 
703-557-7700. 

SUPPLSMENTARy  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  September  5. 1984 
(49  FR  35030),  which  announced  that 
Quaker  Chemical  Corp.  had  requested 
that  40  CFR  180.1001(c)  be  amended  by 
expanding  the  existing  exemption  from 
the  requirement  of  a  tolerance  for  alpha- 
^p-aonylphenyl)-oin€!ya-hydroxypoly 
(oxypropylene)  block  polymer  with  poly 
(oxyethyiene)  (the  entry  appears 
incorrectly  in  the  CFR  because  of  a 
typographical  error — "alpha-(p- 
Nonylpheny!)-o/p/K7  *  *  *"  should  read 
"alpha-(p-Nonylphenyl)-ci7iego  *  *  *). 
The  ingredient  is  listed  for  use  as  a 
surfactant  in  pesticide  formulations,  aod 
the  amendment  would  expand  the 
polyoxypropylene  content  from  20-60 
moles  to  10-60  moles,  the 
polyoxyethylene  content  from  30-60 
moles  to  10-80  moles,  and  the  molecular 
weight  from  2.100-7,100  to  1,200-7.100. 

Inert  ingredients  are  ingredients  that 
are  not  active  ingredients  as  defined  in 
40  CFR  162.3(c).  and  inchide.  but  are  not 
limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticide  efficacy  of  their  own):  solvents 
such  as  water:  baits  such  as  sugar, 
starches,  and  meat  scraps;  dust  carriers 
such  as  talc  and  clay;  fillers;  wetting  and 
spreading  agents;  propellants  in  aerosol 
dispensers;  and  emulsifiers.  The  term 
"inert"  is  not  intended  to  imply 
nontoxicity;  the  ingredient  may  or  may 
not  be  chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  exemption  is 
sought.  It  is  concluded  that  the 
exemption  from  the  requirement  of  a 
tolerance  will  protect  the  public  health 
and  is  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulations  deemed 
objectionable  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 


legally  ait^Bient  to  justify  4he  relief 
sought. 

The  Office  of  Manafement  and  J 
has  exen^ied  diis  nde  irom  the 
requireoients  ni  section  3  of  Execntiwe 
Order  12291. 

(Sec.4e8(e),«SSt«t.  SM\Zl  U.S.C.  34eafeffl 

List  of  SubJecU  in  40  CFR  Part  180 

Administrative  practice  and  procedui*. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  November  20, 19M. 
Susan  H.  Shemaii. 
Acting  Director.  Office  of  Pesticide  Programs. 

PART  1«8-f  AMENDH)! 

Therefore.  40  CFR  18a.l001(c)  if 
amended  by  revising  the  entry  apMuj-\p- 
Nonylphenyl)-o4'^o- 
hydroxypoly(oxypropyleBe)  block 
polymer  with  poly(oxyetfayienej,  to  read 
as  follows: 

§  180.1001    Exeeiptions  from  ttie 
requirameifl  of  a  tolerance. 

•        *        *        «        * 

(c)  *  *  • 


Alpfm4p**onf()imn^-omeg»- 
hydroirype4y(OKypfQpytene) 
blocii  po^yrner  »nm 
poty(oityeltiyleiie);  potvoxy- 
prapytene  conlani  o<  10-eO 
motes.  potyexyemyiene 
o)  TO-BO  moles; 
MtgM  1.200- 
7.100 


|FR  Doc  64-31716  Filed  ia-4-M:  MS  ami 
BltUNG  CODE  SSW-H-M 


40  CFR  Part  180 

|OPP-30009«A;  FRL-2730-4] 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  In 
or  on  Raw  Agricultural  CommodlBe*; 
Certain  Pesticide  Chemicals 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  These  rules  establish 
tolerances  for  residues  of  certain 
pesticide  chemicals  in  or  on  the  raw 
agricultural  commodity  red  chicory 
(tops).  These  regulations,  established 
upon  the  initiative  of  the  EPA.  set 
maximum  permissible  levels  for  residues 
of  the  insecticide  in  or  on  the 
commodity. 
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EFFECTIVE  DATE:  Effective  on  December 
5.1984. 

AOOMESS:  Written  objections,  identified 
by  the  document  control  number  [OPP- 
300098A],  may  be  submitted  to  the: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  Rm.  3708.  401  M  St.. 
SW..  Washington.  D.C.  20460. 
FOR  FURTHEil  INFOflMATION  CONTACT:  By 
mail:  Donald  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division. 
Environmental  Protection  Agency.  401  M 
St.,  SW..  Washington,  DC  20460. 

OHice  location  and  telephone  number 
Rm.  716B.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (709- 
557-1192). 

SUPPLEMENTARY  INFOflMATION:  EPA 
issued  two  proposed  rules,  published  in 
the  Federal  Register  of  October  24. 1984. 
which  announced  that  upon  the 
initiative  of  the  EPA,  the  Agency 
proposed  amending  40  CFR  Part  180  by 
establishing  tolerances  for  residues  of 
certain  pesticide  chemicals  in  or  on  red 
chicory  (tops)  in  accordance  with 
section  408(e)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act. 

1.  Section  180.153.  EPA  proposed  (49 
FR  42752)  establishing  a  tolerance  for 
residues  of  the  insecticide  O.O-diethyl 
0-(2-isopropyl-6-methyl-4-pyrimidinyl) 
phosphorothioate  in  or  on  the  raw 
agricultural  commodity  red  chicory 
(tops)  (also  known  as  radicchio,  a  salad 
crop  only  recently  introduced  for 
cultivation  in  the  U.S.)  at  0.7  part  per 
million  (ppm). 

2.  Section  180.157.  EPA  proposed  (49 
FR  42754)  establishing  a  tolerance  for 
residues  of  the  insecticide  methyl  3- 
[(dimethoxyphosphinyl)oxy]butenoate, 
alpha  and  beta  isomers  in  or  on  red 
chicory  (tops)  (also  known  a  radicchio) 
at  0.5  part  per  million  (ppm). 

This  action  is  in  response  to  requests 
from  growers  of  this  minor  crop  for 
which  there  are  currently  no  registered 
pesticides. 

There  were  on  comments  nor  request 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rules. 

The  toxicological  data  and  other 
relevant  material  have  been  evaluated 
and  discussed  in  the  proposed  rules. 

The  pesticides  are  considered  useful 
for  the  purpose  for  which  the  tolerances 
are  sought.  The  Agency  has  determined 
that  the  establishment  of  the  tolerances 


will  protect  the  public  health  and  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by     / 
these  regulations  may,  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Sec.  408(d)(2),  68  Stat.  512  (21  U.S.C. 
346a(d)(2))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  November  26, 1984. 
Steven  Schatzow. 
Director,  Office  of  Pesticide  Programs. 

PART  180— {AMENDED] 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  In  S  180.153  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodity  red  chicory 
(tops)  to  read  as  follows: 

§  180.1  S3  O,O-0i«thyl  0-<2-isopropyl-6- 
methyt-4-pyiimidinyl)  phcsphorottiloate; 
tolerances  for  residues. 


Convnodities 


Parrs  per 


Chicory,  rad  (tops)  (also  known  ai  radiccrw» . 
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2.  In  S  180.157  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodity  red  chicory 
(tops)  to  read  as  follows: 

§  180.157    Methyl  3- 

[  (dimettwxy  phosptiinyl)oxy  Ibutenoate, 

■Iptia  and  t>«ta  Isomers;  tolerances  for 

restdues. 


ConvnodNMS 

Paitspw 
million 

Chicory.  n6  (top*)  (alio  known  a*  fadkxMo) 

a 

05 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  395 
(BMCS  Docket  No.  MC-99-1;  Amdt  No.  83- 

Driver's  Record  of  Duty  Status; 
Correction 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Correction  of  effective  date  and 
comment  period  date. 

summary:  This  document  corrects  the 
effective  date  and  the  comment  period 
date  of  the  hnal  rule  amendment  to  the 
driver's  record  of  duty  status  that 
appeared  at  page  46145  in  the  Federal 
Register  of  Friday.  November  23. 1984 
(49  FR  46145). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Neill  L  Thomas,  Bureau  of  Motor 
Carrier  Safety,  (202)  426-9767,  or  Mrs. 
Kathleen  S.  Markman,  Office  of  the 
Chief  Counsel.  (202)  426-0346.  Federal 
Highway  Administration.  400  Seventh 
Street.  SW..  Washington,  D.C.  20590. 
Office  hours  are  from  7:45  to  4:15  p.m. 
ET,  Monday  through  Friday. 

Beginning  on  page  46145  in  the  issue 
of  Friday,  November  23. 1984.  the  dates 
"November  23, 1985"  and  "January  31, 
1984"  are  hereby  corrected  to  read  as 
"November  23, 1984"  and  "January  31. 
1985."  The  date  line,  as  corrected,  now 
reads  as  follows:  "This  rule  is  effective 
November  23, 1984.  Comments  must  be 
received  by  January  31, 1985." 

(49  U.S.C.  3102;  49  CFR  1.48) 

Issued  on:  November  28, 1984. 
Kenneth  L  nerson. 

Director,  Bureau  of  Motor  Carrier  Safety. 
Federal  Highway  Administration. 

|FR  DcK^  a4-316in  Filed  12-4-M:  S:4S  am) 
BILLING  CODC  M10-23-M 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  tt>ese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  tt>e  rule 
making  prior  to     tt>e  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  066 

Tomatoes  Qroturn  in  Florida;  Proposed 
Reapportionment  of  Committee 
Memt)ership 

AOENCV.  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  will 
reapportion  membership  of  the  Florida 
Tomato  Committee  by  reducing  the 
membership  from  District  2  from  three  to 
two  members  and  increasing  the 
membership  from  District  4  from  three  to 
four.  Production  from  district  2  has  been 
decreasing  in  recent  years  and  that  from 
District  4  has  been  increasing.  This  will 
make  committee  representation  more 
proportional  to  current  production. 
DATE:  Comments  due  January  4.  Id85. 
ADDRESS:  Comments  should  be  sent  to 
Hearing  Clerk,  Room  1077-S,  U.S. 
Department  of  Agriculture,  Washington. 
D.C.  20250.  Four  copies  of  all  written 
comments  shall  be  submitted,  and  they 
will  be  made  available  for  public 
inspection  at  the  office  of  the  Hecuing 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  F.  Matthews,  Vegetable  Branch. 
F&V,  AMS,  USDA.  Washington.  D.C. 
20250,  (202)  447-5764. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "nonmajor"  rule.  Pursuant 
to  requirements  set  forth  in  the 
Rejgulatory  Flexibility  Act  (RFA) 
William  T.  Manley,  Acting 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Marketing  Agreement  No.  125  and 
Order  No.  966,  both  as  amended  (7  CFR 
966)  regulate  the  handling  of  tomatoes 


grown  in  designated  counties  of  Florida. 
The  program  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
The  Florida  Tomato  Committee, 
ebtablished  under  the  order,  is 
responsible  for  its  local  administration. 

The  order  currently  provides  for  a 
committee  of  twelve  members  and  their 
alternates.  In  recent  years  the  tomato- 
producing  areas  in  Florida  have  changed 
with  production  declining  in  District  2 
and  increasing  sharply  in  District  4. 
Since  the  different  districts  now  produce 
differing  proportions  of  the  total  tomato 
crop,  it  is  appropriate  that  committee 
composition  reflect  that  change. 
Accordingly,  at  its  October  10  meeting 
the  Florida  Jomato  Committee 
unanimously  recommended  that  District 
2  membership  be  reduced  from  three  to 
two  and  District  4  membership  be 
increased  from  three  to  four.  The 
committee  has  determined  that  this  will 
provide  adequate  and  equitable  industry 
representation  in  view  of  the  current 
distribution  of  tomato  production  and 
shipments.  This  action  is  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674)  and  S  966.25  of  the  order. 

List  of  Subjects  in  7  CFR  Part  066 

Marketing  agreements  and  orders. 
Tomatoes,  Florida. 

PART  066— TOMATOES  GROWN  IN 
FLORIDA 

A  new  S  966.161  would  be  added  to 
read  as  follows: 

§  966.161    ReapportionnMnt  of  Committee 


Pursuant  to  S  966.25,  industry 
membership  on  the  Florida  Tomato 
Committee  shall  be  reapportioned  as 
follows: 

District  1 — three  members  and  their 
alternates. 

District  2— two  members  and  their 
alternates. 

District  3 — three  members  and  their 
alternates. 

District  4 — four  members  and  their 
alternates. 

(Sees.  1-19.  48  Stat.  31.  at  amended:  7  U.S.C. 
601-674) 


Dated:  November  29. 1884. 
Thomas  R.  Claik. 

Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 

(FR  Doc  M-naW  Pilad  12-4-M:  kiS  ami 
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7CFR  Part  1126 

[Docket  No^  AO-21S-AS1] 

Milk  In  ttte  Texas  Marketing  Area; 
Extension  of  Time  for  Rling 
Exceptions  on  Proposed  Amendments 
to  Tentative  Marketing  Agreement  and 
to  Order 

aoency:  Agricultural  Marketing  Service. 

USDA. 

action:  Extension  of  time  for  filing 

exceptions  to  proposed  rule. 

summary:  This  notice  extends  the  time 
for  filing  exceptions  to  a  recommended 
decision  issued  October  25. 1984, 
concerning  proposed  amendments  to  the 
Texas  milk  marketing  order.  Counsel  for 
handlers  who  are  regulated  under  the 
order  requested  the  additional  time  to 
complete  exceptions  to  the 
recommended  decision. 
date:  Exceptions  now  are  due  on  or 
before  December  17, 1984. 
address:  Exceptions  (four  copies) 
should  be  filed  with  the  Hearing  Clerk. 
Room  1077,  South  Building,  United 
States  Department  of  Agriculture, 
Washington.  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  F.  Borovies,  Marketing  Specialist. 
Dairy  Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture.  Washington,  D.C.  20250 
(202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  Prior 

documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  August  29, 
1983:  published  September  1,  1983  (48  FR 
39643). 

Correction  to  Notice  of  Hearing: 
Published  September  12, 1983  (48  FR 
40894). 

Extension  of  Time  for  Filing  Briefs: 
Issued  November  25.  1983:  published 
December  1, 1983  (48  FR  54243). 

Partial  Recommended  Decision: 
Issued  December  6, 1983;  published 
December  12. 1983  (48  FR  55290). 

Correction  to  Partial  Recommended 
Decision:  Published  December  19.  1983 
(48  FR  56060). 
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Extension  of  Time  for  Filing  Briefs  and 
Exceptions:  Issued  December  22, 1983: 
published  December  29. 1983  (48  FR 
57310). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  January  27. 1984; 
published  February  1. 1984  (49  FR  4006). 

Extension  of  Ti0ne  for  Filing 
Exceptions:  Issued  February  21, 1984; 
published  February  24. 1984  (49  FR 
6910). 

Partial  Final  Decision  and 
Termination  of  Proceeding:  Issued  May 
14, 1984;  published  May  \7, 1984  (49  FR 
20825). 

Recommended  Decision:  Issued 
October  25, 1984;  published  October  31, 
1984  (49  FR  43692). 

Notice  is  hereby  given  that  the  lime 
for  Tiling  exceptions  to  the 
recommended  decision  with  respect  to 
the  proposed  amendments  to  the 
tentative  marketing  agreement  and  to 
the  order  regulating  the  handling  of  milk 
in  the  Texas  marketing  order  which  was 
issued  October  25. 1984,  is  hereby 
extended  to  Decemlwr  17, 1984. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.].  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

List  of  Subjects  in  7  CFR  Part  1128 

Milk  marketing  orders.  Milk,  Dairy 
products. 

(Sec.  1-19.  46  Slat.  31,  m  amended:  7  U.S.C. 
601-674) 

Signed  at  Washington.  D.C  on  Noveinl>er 
29.1984. 

William  T.  Manley. 

Deputy  Administrator.  Marketing  Programs. 

|FR  Doc  M-3iaaz  F-M  ta-«-M  1:45  an) 
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7  CFR  Part  1150 

Dairy  Promotion  Program;  Invitation 
To  Submit  Comments  on  Proposed 
Procedura  for  Conducting  Referenda 
and  Proposed  Amendments  to  the 
Order 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rule. 

summary:  The  Dairy  Research  and 
Promotion  Order  was  fully  implemented 
on  May  1. 1984.  as  required  under  the 
procedures  established  in  Title  L 
subtitle  B.  of  the  Dairy  and  Tobacco 
Adjustment  Act  of  198a  The  Act  also 
requires  that  the  Secretary  must  conduct 
an  initial  referendum  among  producers 


within  the  60-day  period  immediately 
preceding  September  30, 1985,  to 
determine  whether  the  promotion  order 
should  be  continued.  This  document 
proposes  the  procedures  for  conducting 
the  initial  referendum  among  producers 
and  any  subsequent  referenda  that  may 
be  conducted  in  connection  with  the 
promotion  order.  Also,  three  proposed 
amendments  to  the  order  are  included. 
One  is  a  conforming  change  as  a  result 
of  information  that  may  need  to  be 
obtained  to  conduct  a  referendum,  while 
the  other  two  have  been  proposed  by 
the  National  Dairy  Promotion  and 
Research  Board.  One  amendment  would 
change  the  name  of  the  order  to  be 
consistent  with  the  name  of  the  Board, 
while  the  other  proposal  would  clarify 
that  the  proportion  of  votes  necessary 
by  the  Board  in  conducting  its  business 
be  based  on  the  number  of  Board 
members  present  and  voting  rather  than 
on  the  number  of  Board  members 
present. 

DATE:  Comments  must  be  postmarked 
not  later  than  February  4. 1985. 
AOORESS:  Comments  should  be  sent  to: 
Director.  Dairy  Division,  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture.  Washington.  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  McKee,  Chief,  Promotion 
and  Research  Staff.  Dairy  Division, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture.  Washington. 
DC.  20250,  (202)  447-6909. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
kJSDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  1512-1  and  has  been 
classiHed  as  a  "non-major"  rule.  Also, 
William  T.  Manley.  Acting 
Administrator,  Agricultural  Marketing 
Service,  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  involves  only  procedures  to 
conduct  referenda.  The  proposed 
procedures  would  involve  the  voluntary 
participation  of  all  milk  producers  and 
cooperative  associations  of  milk 
producers,  but  only  to  the  extent  of  the 
act  of  voting. 

Title  I,  subtitle  B,  of  the  Dairy  and 
Tobacco  Adjustment  Act  of  1983 
authorized  the  establishment  of  a  Dairy 
Research  and  Promotion  Order  to 
implement  a  national  program  for  dairy 
product  promotion,  research  and 
nutrition  education.  The  promotion 
order  was  fully  implemented  on  May  1, 
1984,  within  the  timeframe  and  under 
the  procedures  specified  in  the  enabling 
legislation.  The  Act  also  requires  that 
the  Secretary  conduct  a  referendum 
among  producers  within  the  60-day 


period  immediately  preceding 
September  30, 1985,  to  ascertain  whether 
the  promotion  order  should  be 
continued.  After  September  30, 1985,  the 
Act  specifies  that  the  Secretary  may 
conduct  a  referendum  at  any  time,  and 
shall  hold  a  referendum  on  request  of  a 
representative  group  comprising  10 
percent  or  more  of  the  producers  subject 
to  the  order,  to  determine  whether 
producers  favor  the  termination  or 
suspension  of  the  order. 

This  proposal  would  establish  the 
procedures  to  be  followed  in  conducting 
the  initial,  mandated  referendum,  as 
well  as  any  subsequent  referenda  that 
may  be  conducted  in  connection  with 
the  Dairy  Research  and  Promotion 
Order.  Implementation  of  these 
procedures  requires  a  conforming 
amendment  to  the  order  to  include  the 
information  collection  and 
recordkeeping  requirements  that  may  be 
necessary  of  cooperative  associations 
and  other  persons  responsible  for 
submitting  assessments  to  the  Board  to 
verify  and  avoid  a  duplication  of  votes. 

Two  additional  amendments  to  the 
Dairy  Research  and  Promotion  Order 
have  been  proposed  by  the  National 
Dairy  Promotion  and  Research  Board. 
One  amendment  would  change  the  name 
of  the  order  to  be  consistent  with  the 
name  of  the  Board  as  defined  in  the  Act, 
while  the  other  proposal  would  clarify 
that  the  proportion  of  votes  necessary 
by  the  Board  in  conducting  its  business 
be  based  on  the  number  of  Board 
members  present  and  voting  rather  than 
on  the  number  of  Board  members 
present. 

List  of  Subjects  in  7  CFR  Part  1150 

Milk,  Dairy  products.  Promotion, 
Research.  Referenda  procedures. 

PART  1150— DAIRY  PROMOTION 
PROGRAM 

It  is  hereby  proposed  that  7  CFR  Part 
1150 — Dairy  Promotion  Iht>gram  be 
amended  as  follows: 

1.  The  authority  for  these 
Amendments  reads  as  follows: 

Authority:  Pub.  L  96-180,  97  Stat.  1128. 

2.  Change  the  title  of  the  subpart  for 
§§  1150.101  through  1150.187  from 
"Dairy  Research  and  Promotion  Order" 
to  "Dairy  Promotion  and  Research 
Order." 

3.  Revise  i  1150.137(a)  to  read  as 

follows: 

{1150.137    Procedure. 

(a)  A  majority  of  the  members  shall 
consitute  a  quorum  at  a  properly 
convened  meeting  of  the  Board.  Any 
action  of  the  Board  shall  require  that 
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concurring  votes  of  at  least  a  majority  of 
those  present  and  voting.  The  Board 
shall  establish  rules  concerning  notice  of 
meetings. 

*        *        *        •        • 

4.  Revise  S  1150.187  to  read  as  follows- 

§  1 150.187    Papenvorlc  Reduction  Act 
assigned  nuint>er. 

.  The  information  collection  and 
recordkeeping  requirements  contained 
in  S  1150.133, 1150.152. 1150.153, 
1150.171. 1150.172, 1150.202, 1150.204. 
1150.205, 1150.211  and  1150.273  of  these 
regulations  (7  CFR  Part  1150)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Control  Number  0561- 
0147. 

5.  Add  "Subpart — Procedure  for 
Conduct  of  Referenda  in  Connection 
with  the  Dairy  Promotion  and  Research 
Order"  to  read  as  follows: 

Sut>part— Procedure  for  Conduct  of 
Referenda  In  Connection  With  ttte  Dairy 
Promotion  and  Research  Order 

Sec. 

1150.200  General.  ,. 

1150.201  Definitions. 

1150.202  Associations  eligible  to  vote. 

1150.203  Conduct  of  referendum. 

1150.204  Who  may  vote. 

1150.205  Duties  of  the  referendum  agent. 

1150.206  Date  of  referendum. 

1150.207  Notice  of  Referendum. 

1150.208  Time  for  voting. 

1150.209  Tabulation  of  ballots. 

1150.210  Confidential  information. 

1150.211  Supplementary  instructions. 

1150.212  Submittals  or  requests. 

Authority:  Pub.  L  98-180.  97  Stat.  1128. 

Subpart— Procedure  for  Conduct  of 
Referenda  In  Connection  With  the 
Dairy  Promotion  and  Research  Order 

§1150.200    General. 

Referenda  to  determine  whether 
eligible  producers  favor  the  continuance, 
termination  or  suspension  of  the  Dairy 
Promotion  and  Research  Order  shall  be 
conducted  in  accordance  with  this 
subpart.  1 

§1150.201    Definitions.  ' 

As  used  in  this  subpart: 

(a)  "Act"  means  Title  I,  Subtitle  B,  or 
the  Dairy  and  Tobacco  Adjustment  Act 
of  1983,  Pub.  L  98-180,  97  Stat.  1128,  as 
approved  November  29, 1983,  and  any 
amendments  thereto. 

(b)  "Department"  means  the  United 
States  Department  of  Agriculture. 

(c)  "Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
other  officer  or  employee  of  the 
Department  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 


authority  may  hereafter  be  delegated,  to 
act  in  the  Secretary's  stead. 

(d)  "Administrator"  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  with  power  to 
redelegate,  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
been  delegated  or  may  hereafter  be 
delegated  to  act  in  the  Administrator's 
stead. 

(e)  "Order"  means  the  Dairy 
Promotion  and  Research  Order,  as 
amended. 

(f)  "Board"  means  the  National  Dairy 
Promotion  and  Research  Board 
established  pursuant  to  S  1150.131  of  the 
order. 

(g)  "Assessment"  means  the 
assessments  that  are  collected  and 
remitted  to  the  Board  pursuant  to 

§  1150.152  of  the  order. 

(h)  "Person"  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative  or 
other  entity,  and,  for  the  purpose  of  this 
subpart,  shall  include  only  one  member 
of  a  family  that  owns  or  operates  a  dairy 
farm  business  unit. 

(i)  "Producer"  means  any  person 
engaged  in  the  production  of  milk  for 
commercial  use  and  whose  milk  is 
subject  to  an  assessment.  In  the  case  of 
a  producer  who  is  other  than  an 
individual,  the  business  unit  shall  be 
regarded  as  the  producer. 

(j)  "Cooperative  association"  means 
any  cooperative  marketing  association 
of  producers  which  is  organized  under 
the  provisions  of  the  Act  of  Congress  of 
February  18, 1922,  known  as  the 
"Capper- Volstead  Act." 

(k)  "Referendum  agent"  means  the 
person  designated  by  the  Secretary  to 
conduct  the  referendum. 

(1)  "Representative  period"  means  the 
period  designated  by  the  Secretary 
pursuant  to  section  115  of  the  Act. 

§  1 1 50.202    Associations  eligible  to  vote. 

(a)  In  conducting  any  referendum 
under  the  Act,  the  Secretary  shall 
consider  the  approval  or  disapproval  by 
any  cooperative  association  engaged  in 
a  bona  fide  manner  in  marketing  milk  or 
the  products  thereof  as  the  approval  or 
disapproval  of  the  producers  who  are 
members  of  or  under  contract  with  such 
cooperative  association  of  producers.  In 
order  to  be  eligible  to  vote  in  a 
referendum,  a  cooperative  association 
must: 

(1)  Certify  to  the  referendum  agent,  in 
conjunction  with  casting  its  ballot,  that 
the  association  is  organized  under  the 
provisions  of  the  "Capper- Volstead  Act" 
and  that  it  is  engaged  in  a  bona  fide 
manner  in  marketing  milk  or  the 
products  thereof; 


(2)  Certify  to  the  referendum  agent,  in 
conjunction  with  casting  its  ballot,  the 
number  of  producers  on  whose  behalf 
the  cooperative  association  is  casting  a 
ballot,  that  such  producers  are  members 
of  or  under  contract  with  the 
cooperative  association  and  that  the 
association  was  engaged  during  the 
representative  period  in  marketing  the 
milk  of  each  of  the  producers  for  whom 
the  cooperative  association  claims  the 
right  to  vote; 

(3)  Furnish  to  the  referendum  agent,  in 
conjunction  with  casting  its  ballot,  a 
copy  of  the  resolution  authorizing  the 
casting  of  the  ballot; 

(4)  Certify  to  the  referendum  agent,  in 
conjunction  with  casting  its  ballot,  that 
the  cooperative  association  has 
complied  with  the  requirements  of 
paragraph  (b)  of  this  section;  and 

(5)  Agree  to  make  available  to  the 
referendum  agent  necessary  records  and 
information  pertaining  to  the 
representative  period  to  validate  the 
eligibility  of  the  cooperative  association 
to  vote  and  to  verify  the  number  and 
identity  of  the  producers  on  whose 
behalf  the  cooperative  association 
claims  the  right  to  vote. 

(b)  Not  later  than  30  days  prior  to  the 
beginning  of  the  referendum,  each 
cooperative  association  that  elects  to 
vote  on  behalf  of  its  producers  shall 
furnish  each  producer  with  the  following 
information: 

(1)  A  description  of  the  question(s) 
upon  which  the  referendum  is  being 
held; 

(2)  A  statement  of  how  the 
cooperative  association  intends  to  vote 
on  each  question  on  behalf  of  producers 
for  whom  it  claims  the  right  to  vote; 

(3)  The  procedure  to  be  followed  by  a 
producer  to  cast  an  individual  ballot  if 
the  producer  so  chooses; 

(4)  The  time  period  within  which 
individual  ballots  must  be  cast;  and 

(5)  An  official  ballot  for  use  by  the 
producer,  which  shall  contain  the  name 
of  the  cooperative  association  from 
which  it  was  furnished. 

(c)  Not  later  than  30  days  prior  to  the 
beginning  of  the  referendum,  each 
cooperative  association  shall  notify  the 
referendum  agent  as  to  whether  or  not 
the  association  intends  to  vote  on  behalf 
of  its  producers. 

§1150.203    Conduct  of  ref  erendunt 

The  referendum  shall  be  conducted  by 
mail  in  the  manner  prescribed  in  this 
subpart.  The  referendum  agent  may 
utilize  such  personnel  or  agencies  of  the 
Department  as  are  deemed  necessary  by 
the  Administrator. 
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91150204    wniQ  may  vote. 

(a)  Each  producer  shall  be  entitled  to 
only  one  vote  in  each  referendum,  and 
no  person  who  may  claim  to  be  a 
producer  shall  be  refused  a  ballot.  Any 
producer  casting  more  than  one  ballot 
with  conflicting  votes  shall  thereby 
invalidate  all  ballots  cast  by  such 
producer  in  such  referendum.  Each 
ballot  cast  shall  contain  a  certification 
by  the  person  casting  the  ballot  that 
such  person  is  a  producer.  AD 
information  required  on  the  ballot 
pertinent  to  the  identification  of  the 
person  voting  must  be  supplied  and 
certified  to  as  being  correct  for  the 
representative  period  in  order  for  the 
ballot  to  be  valid. 

(b)  Any  cooperative  association 
meeting  the  requirements  specified  in 

i  1150.202  may.  if  it  elects  to  do  so.  vote 
and  cast  one  ballot  for  producers  who 
are  members  of  or  under  contract  with 
such  cooperative  association.  Any  such 
cooperative  association  casting  more 
than  one  ballot  with  conflicting  votes 
shall  thereby  invalidate  all  ballots  cast 
by  such  voter  in  such  referendum. 

(c)  Voting  by  proxy  or  agent  will  not 
be  permitted.  However,  a  producer  who 
is  other  than  an  individual  may  cast  its 
ballot  by  a  person  who  is  duly 
authorized,  and  such  ballot  shall  contain 
a  certification  by  such  person  that  the 
person  on  whose  behalf  the  ballot  is 
cast  is  a  producer.  All  information 
required  on  the  ballot  pertinent  to  the 
identification  of  the  person  on  whose 
behalf  the  ballot  is  cast  must  be 
supplied  and  certified  to  as  being 
correct  for  the  representative  period  in 
order  for  the  ballot  to  be  valid. 

§1150.205    Dutie*  of  ttM  rcfwMKluni 
agent 

The  referendum  agent,  in  addition  to 
any  other  duties  imposed  by  the  subpart, 
shall: 

(a)  Verify  the  eligibility  of  all 
producers  and  cooperative  associations 
to  vote  in  the  referendum  by  reviewing 
all  ballots  cast  to  assure  that  each 
ballot: 

(1)  Is  mailed  within  the  prescribed 
time; 

(2)  Contains  all  certifications  required 
attesting  to  the  eligibihty  of  each 
producer  and  cooperative  association  to 
vote:  and 

(3)  Is  completed  with  respect  to  all 
necessary  information  pertinent  to  the 
identification  of  the  person  voting  so 
that  additional  verification  can  be 
conducted  by  the  referendum  agent  to 
substimtiate  the  eligibihty  of  each 
producer  and  cooperative  association  to 
vote. 

(b)  Conduct  further  verification,  as 
necessary,  to  determine  the  eligibihty  of 


each  producer  and  cooperative 
association  to  vote.  Such  verification 
may  be  completed  by  reviewing  readily 
available  sources  of  information, 
including  the  following: 
(1)  Records  of  the  Department: 
(2]  Producers'  records  maintained  and 
made  available  by  persons  responsible 
for  remitting  the  assessment  to  the 
Board; 

(3)  Producers'  records  maintained  and 
made  available  by  cooperative 
associations;  and 

(4)  Any  other  reliable  sources  of 
information  which  may  be  available  to 
the  referendum  agent. 

(c)  Further  verify  ballots  to  avoid  a 
duplication  of  votes.  The  following 
criteria  shall  serve  as  a  guide: 

(1)  In  the  case  of  a  producer  that  is 
other  than  an  individual,  the  business 
unit  shall  be  regarded  as  a  producer 

(2)  No  person  may  vote  more  than 
once  although  such  person  may  operate 
more  than  one  farm,  hold  more  than  one 
health  authority  approval,  or  appear  on 
the  records  of  more  than  one  person 
who  is  responsible  for  remitting  an 
assessment  to  the  Board; 

(3)  In  the  event  that  more  than  one 
individual  of  a  family  claims  the  right  to 
vote  and  casts  a  ballot  as  a  producer, 
concurring  votes  of  such  individuals 
shall  be  treated  as  one  vote  while  any 
conflicting  vote  shall  thereby  invalidate 
all  ballots  cast  by  such  individuals. 

(4)  In  the  event  that  an  individual 
producer,  who  is  a  member  of  a 
cooperative  association  that  votes  on 
behalf  of  its  members  who  are 
producers,  casts  an  individual  ballot 
under  the  circumstances  specified  in 

S  1150.202(b),  the  individual  ballot  shall 
be  counted  and  the  total  number  of 
producers  for  whom  the  cooperative 
association  is  voting  shall  be  reduced 
accordingly;  and 

(5)  Whenever  more  than  one 
cooperative  association  claims  the  right 
to  vote  for  a  producer,  only  the 
cooperative  association  which  furnishes 
evidence  satisfactory  to  the  referendum 
agent  that  such  association  was  in  fact 
marketing  the  milk  of  the  producer  on 
the  date  of  the  referendum  order  may 
vote  for  such  producer. 

91150206    Data  of  rafcrandum. 
A  referendum  shall  be  held: 

(a)  During  the  60-day  period 
immediately  preceding  September  30, 
1985; 

(b)  At  the  direction  of  the  Secretary  at 
any  time  after  September  30, 1985:  or 

(c)  After  September  3a  1985.  upon  the 
request  of  a  representative  group 
comprising  10  percent  or  more  of  the 
number  of  producers  subject  to  the 
order.  Cooperative  associationa  that  are 


entitled  to  vote  on  behalf  of  producers 
under  i  1150.202  may  file  such  request 
for  a  referendum. 

(1150.207    Notica  of  rcfarmdum. 

The  referendum  agent  shall  provide 
adequate  notice  of  the  referendum  by: 

(a)  Mailing  to  each  known  cooperative 
association  a  notice  of  the  referendum 
which  shall  include: 

(1)  Instructions  for  completing  the 
ballot: 

(2)  A  statement  as  to  the  time  within 
which  the  ballot  must  be  mailed  to  the 
referendum  agent; 

(3}  A  ballot  containing  a  description  of 
the  question(s)  upon  which  the 
referendum  is  being  held; 

(4)  A  description  of  the  eligibility 
requirements  for  a  cooperative 
association  to  vote  on  behalf  of 
producers  who  are  members  of  or  undw 
contract  with  such  cooperative 
association; 

(5)  A  description  of  the  certifications 
that  must  be  made  by  a  cooperative 
association  to  cast  a  valid  ballot  on 
behalf  of  producers;  and 

(6)  A  description  of  the  requirements 
of  9  1150.2n2(b)  for  a  cooperative 
association  that  elects  to  vote  on  behalf 
of  its  members  who  are  producers. 

(b)  Generally  make  material  and 
information  widely  available  to 
producers  through  the  Department  and 
other  means.  Such  information  shall 
include  a  notice  of  referendum  and 
include: 

(1)  Instructions  for  completing  the 
ballot; 

(2)  A  statement  as  to  the  time  within 
which  ballots  must  be  mailed  to  the 
referendum  agent;  (3)  A  ballot 
containing  a  description  of  the 
question(8)  upon  which  the  referendum 
is  being  held; 

(4)  A  description  of  the  eligibility 
requirements  for  producers  to  vote;  and 

(5]  A  description  of  the  certification 
that  must  be  made  by  a  producer  to  cast 
a  valid  ballot. 

(c)  Give  public  notice  of  the 
referendum: 

(1)  By  furnishing  press  releases  and 
other  information  to  available  media  of 
public  information  (including  but  not 
limited  to  press,  radio,  and  television 
facihties]  announcing  the  time  within 
which  ballots  must  be  completed  and 
mailed  to  the  referendum  agent, 
eligibility  requirements,  required 
certifications  to  cast  a  valid  ballot, 
where  additional  information,  ballots 
and  instructions  may  be  obtained  and 
other  pertinent  information;  and 

(2)  By  such  other  means  as  the 
referendum  agent  may  deem  advisable. 
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91150JOt    Tlina  for  voting. 

There  shall  be  no  voting  except  within 
the  time  specified  by  the  referendum 
agent. 

91150JO0    Tabulation  of  baNots. 

(a)  The  referendum  agent  shall  verify 
the  validity  of  all  ballots  cast  in 
accordance  with  the  instructions  and 
requirements  specified  in  9§  1150.202, 
1150.204, 1150.205.  and  1150.208.  Ballots 
that  are  not  valid  shall  be  marked 
"disqualified"  with  a  notation  on  the 
ballot  as  to  the  reason  for  the 
disqualification. 

(b)  The  total  number  of  ballots  cast, 
including  the  disqualified  ballots,  shall 
be  ascertained.  The  number  of  ballots 
cast  approving  and  the  number  of 
ballots  cast  disapproving  shall  also  be 
ascertained.  The  ballots  marked 
"disqualified"  shall  not  be  considered  as 
approving  or  disapproving,  and  the 
person  who  cast  such  ballots  shall  not 
be  regarded  as  participating  in  the 
referendum. 

(c)  The  referendum  agent  shall  notify 
the  Administrator  of  the  number  of 
ballots  cast,  the  count  of  the  votes,  and 
the  number  of  disqualified  ballots.  The 
referendum  agent  shall  seal  the  ballots, 
including  those  marked  "disqualified," 
the  tabulation  of  ballots  and  the  count  of 
the  vote,  and  shall  transmit  to  the 
Administrator  a  complete  detailed 
report  of  all  actions  taken  in  connection 
with  the  refereiidum  together  with  all 
ballots  cast  and  all  other  information 
furnished  to  or  compiled  by  the 
referendum  agent. 

(d)  Announcement  of  the  results  of  the 
referendum  will  be  made  only  at  the 
direction  of  the  Secretary.  The 
referendum  agent  or  others  who  assist 
in  the  referendum,  shall  not  disclose  the 
results  of  the  referendum  or  the  total 
number  of  ballots  and  votes  cast. 

§  1 1 50.2 1 0    Confldantlal  mf ormatton. 

The  ballots  cast,  the  identity  of  any 
person  who  voted,  or  the  manner  in 
which  any  person  voted  and  all 
information  furnished  to,  compiled  by, 
or  in  the  possession  of  the  referendum 
agent,  shall  be  regarded  as  confidential. 

§  1150.211    Supplamantary  InttructkMta. 

The  Administrator  is  authorized  to 
issue  instructions  and  to  prescribe  forms 
and  ballots,  not  inconsistent  with  the 
provisions  of  this  subpart,  to  govern  the 
conduct  of  referenda  by  referendum 
agents. 

§1150.212    Submittals  or  raquasts. 

Interested  persons  may  secure 
information  or  make  submittals  or 
requests  to  the  Administrator  with 


respect  to  the  provisions  contained  in 
this  subpart 

Signed  at  Washington,  D.C.  on  November 
28.1964. 

WiUiam  T.  Manlay. 
Deputy  Administrator,  Marketing  Programs. 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parte  561  and  563 
[Docket  No.  64-680] 


Amendmente  Relating  to  ttie  I 
and  Use  of  Sut>ordinated-Debt 
Securities 


Dated:  November  30, 1984. 
AQENCY:  Federal  Home  Loan  Board. 
ACTION:  Proposed  rule. 

summary:  As  part  of  the  Board's 
response  to  its  concern  over  the 
adequacy  of  the  capital  base  for  insured 
institutions,  the  Board  is  proposing 
several  changes  concerning  the  use  of 
subordinated  debt  securities  as 
regulatory  net  worth.  First,  the  Board  is 
proposing  to  revise  12  CFH  561.13,  which 
currently  permits  institutions  to  include 
lOO  percent  of  subordinated  debt  issued 
pursuant  to  12  CFR  563.8-1  as  regulatory 
net  worth  until  the  remaining  period  to 
maturity  is  less  than  one  year.  The 
proposed  revision  would  provide  that 
the  amount  of  subordinated  debt 
includable  as  net  worth  will  be 
amortized  pursuant  to  a  schedule  which 
permits  100  to  be  included  when  the 
years  to  maturity  are  greater  than  or 
equal  to  seven,  and  decreases  by 
approximately  one-seventh  each  year 
thereafter.  Second,  the  Board  is 
proposing  to  revise  §  563.8-1  to  prohibit 
insured  institutions  from  increasing  their 
net  worth  by  selling  subordinated-debt 
securities  to  other  insured  institutions  or 
their  corporate  affiliates.  Third,  the 
Board  is  proposing  to  revise  9  563.8-1  to 
clarify  the  rights  of  the  FSUC  in 
determining  the  treatment  of 
subordinated-debt  liabilities  of  an 
insured  institution  which  is  in 
receivership,  with  specified  language 
regarding  such  treatment  to  be  included, 
without  deviation,  in  the  terms  of  the 
subordinated-debt  instrument  itself. 
Fourth,  in  order  to  expedite  processing 
of  subordinated-debt  applications,  the 
Board  is  proposing  to  delegate  the 
authority  to  approve  subordinated-debt 
applications  to  the  Principal  Supervisory 
Agents.  Subordinated-debt  applications 
involving  novel  policy  issues  or  offering 
circulars  for  subordinated  debt  to  be 
sold  in  a  public  offering  would  continue 


to  be  reviewed  at  the  Board.  Finally,  the 
Board  is  proposing  a  number  of 
technical  and  clarifying  changes  to 
9  9  563.8  and  563.8-1. 

DATi:  Comments  must  be  received  by 
February  4, 1985. 

AOOfiets:  Director.  Information  Services 
Section,  Office  of  the  Secretariat 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW..  Washington,  D.C.  20552. 
Comments  will  be  publicly  available  at 
this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Underwood,  Staff  Attorney. 
Office  of  General  Counsel,  (202)  377- 
6649,  or  Frank  M.  Passarelli,  Associate 
Director.  Office  of  Examinations  and 
Supervision.  (202)  377-6493,  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW.,  Washington,  D.C.  20552. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  403(b]  of  the  National  Housing 
Act  ("NHA"),  12  U.S.C.  1726(b),  was 
amended  by  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982 
( "DIA "),  Pub.  L  97-320,  to  require  that 
institutions  the  accounts  of  which  are 
insured  by  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("Corporation"  or 
"FSLIC")  maintain  adequate  reserves 
satisfactory  to  the  Corporation  as 
established  in  accordance  with  FSLIC 
regulations.  Section  403(b)  of  the  NHA 
also  provides  that  reserves  shall  consist 
of  capital  stock  and  such  other  items  as 
the  Corporation  may  determine 
appropriate. 

The  current  regulation  governing  the 
statutory-reserve  requirement  is  set 
forth  at  12  CFR  563b.  13(a).  In  addition 
to  the  statutory  reserve  requirement,  the 
Board,  as  operating  head  of  the  FSUC, 
also  requires  that  insured  institutions 
maintain  a  minimum  specified  level  of 
net  worth  ("regulatory  net  worth"),  12 
CFR  563.13(b).  Although  the  net-worth 
requirement  is  not  mandated  by  statute, 
it  serves  as  a  regulatory  tool  by  which 
the  Board  can  ensure  that  an  institution 
has  adequate  capital  to  support 
increases  in  its  liabihties  and  to  absorb 
potential  losses. 

In  recent  rulemaking  proceedings, 
[Insurance  of  Accounts  ofDe  Novo 
Institutions.  48  FR  54320  (Dec.  2. 1983); 
Net  Worth  Requirements  of  Insured 
Institutions,  49  FR  6501  (February  22. 
1984),  the  Board  has  expressed  concern 
over  the  recent  rapid  growth  of  many 
insured  institutions  that  has  occurred 
without  a  concomitant  increase  in 
capital.  As  previously  noted  by  the 
Board,  the  DIA  and  changes  in  state 
laws  have  significantly  increased  the 
investment  powers  of  insured 
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institutions  which,  when  coupled  with 
the  development  of  a  national  market 
for  insured  deposits  and  other  liabilities. 
has  enabled  institutions  to  rapidly 
increase  their  deposit  base  and 
investments.  To  the  extent  that  a 
strategy  of  rapid  growth  is  not  supported 
by  an  adequate  capital  base,  there  is  a 
significant  increase  in  risk  to  the  FSLIC. 

The  Board  is  concerned  that  the 
current  net-worth  requirements  may  not 
adequately  address  the  problem  of  the 
increase  in  risk  to  the  FSLIC  caused  by 
the  rapid  growth  of  some  insured 
institutions  that  has  occurred  without  an 
adequate  increase  in  such  institutions' 
capital  base.  The  Board  notes  that  the 
other  federal  banking  agencies  have 
recently  proposed  to  increase  the 
minimum  capital  levels  of  the 
institutions  they  regulate  because  of 
concern  over  increased  levels  of  risk 
within  the  banking  system.  The  Board 
also  notes  that  under  the  other  banking 
agencies'  current  and  proposed  capital 
adequacy  guidelines,  subordinated  debt 
is  not  permitted  to  be  included  as 
primary  capital. 

When  the  Board  originally  permitted 
institutions  to  include  subordinated  debt 
as  regulatory  net  worth  in  1973,  the 
Board  limited  the  amount  of  such 
subordinated  debt  that  could  be 
included  to  20  percent  of  the  issuing 
institution's  regulatory  net-worth 
requirement  and  did  not  permit 
subordinated  debt  to  be  included  as  part 
of  the  statutory  reserve.  The  Board 
amended  S  561.13  on  August  26, 1982  (47 
PR  39661,  September  9. 1982).  to  permit 
institutions  to  include  100  percent  of  the 
principal  amount  of  subordinafed-debt 
securities  as  regulatory  net  worth  and  to 
use  subordinated  debt  to  satisfy  the 
statutory-reserve  requirement.  In  the 
preamble  to  the  1982  amendment  of 
!  561.13.  the  Board  noted  that  the  net- 
worth  requirement  is  a  creation  of  the 
Board  used  primarily  as  a  means  to 
gauge  the  financial  condition  of  an 
institution,  and  concluded  that  it  was 
within  the  Board's  discretion  to  alter  the 
percentage  of  net  worth  required  to  be 
maintained  by  insured  institutions,  and 
the  items  that  are  eligible  to  be  included 
as  net  worth,  to  reflect  current  economic 
and  industry  conditions. 

Discussion  of  the  Proposal 

The  Board,  upon  reconsideration  of 
the  issue  of  subordinated  debt  as  net 
worth,  has  preliminarily  concluded  that 
subordinated  debt  should  not  be 
considered  the  equivalent  of  capital 
stock  and  retained  earnings  for  purposes 
of  satisfying  the  Board's  minimum  net- 
worth  rec(uirement. 


While  subordinated  debt  does  share 
some  of  the  characteristics  of  other 
items  that  are  includable  in  net  worth 
[e.g.,  redeemable  preferred  stock)  in  that 
it  is  subordinate  to  other  obligations  of 
the  insured  institution  and  has  a 
medium-  to  long-term  duration  at 
issuance,  subordinated  debt  is  a  liability 
which,  unlike  capital  stock,  is  not 
permanent.  Thus,  and  institution  which 
has  issued  subordinated  debt  is 
obligated  to  repay  the  obligation  upon 
maturity,  with  a  resulting  decrease  in 
net  worth,  notwithstanding  the  financial 
condition  of  the  institution  at  that  time. 
In  addition,  unlike  stock  on  which 
dividends  can  be  suspended, 
subordinated-debt  interest  payments 
cannot  be  suspended  by  institutions  in 
an  unhealthy  financial  condition.  In  this 
regard,  the  Board  is  soliciting  comments 
on  whether  subordinated  debt  that  is 
convertible  into  common  stock  should 
be  treated  differently  than  non- 
convertible  subordinated  debt,  and 
under  what  circumstances  such 
treatment  would  be  appropriate. 

The  Board  recognizes,  however,  that 
subordinated  debt  affords  protection  to 
the  FSLIC  in  the  event  of  insolvency  of 
an  insured  institution  and  believes  that 
it  is  appropriate  that  institutions  be       * 
permitted  to  continue  to  include 
qualifying  subordinated  debt  as 
regulatory  net  worth.  As  described 
above,  the  Board  is  proposing  to  revise 
S  561.13  to  provide  that  the  amount  of 
subordinated  debt  includable  as  net 
worth  will  be  amortized  pursuant  to  a 
schedule  which  permits  100  percent  to 
be  included  when  the  years  to  maturity 
are  greater  than  or  equal  to  seven,  and 
decreases  by  approximately  one- 
seventh  each  year  thereafter.  In 
addition,  in  determining  the  maturity  of 
subordinated  debt  includable  as  new 
worth,  the  issuing  institution  would  be 
required  to  take  into  account  any 
required  sinking-fund  payments,  other 
required  prepayments  and  reserve 
allocations  to  be  made  on  the 
subordinated  debt.  For  example,  if  an 
institution  had  issued  a  qualifying 
$1,000,000  subordinated  debt  security 
and  is  required  to  make  sinking-fund 
payments  equal  to  one-third  of  the 
principal  amount  of  the  subordinated- 
debt  at  the  end  of  years  five  and  six, 
with  the  final  payment  of  principal  due 
at  the  end  of  year  seven  (assuming  the 
subordinated  debt  had  an  original  term 
to  maturity  of  seven  years),  the  amount 
includable  as  net  worth  upon  issuance 
wotild  be  as  follows: 
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For  each  year  thereafter,  the  amount 
includable  as  net  worth  would  decrease 
by  approximately  one-seventh. 

In  order  to  permit  the  use  of  "doep- 
discount"  or  "zero-coupon" 
subordinated-debt  securities,  the  Boiird 
is  proposing  to  allow  an  amount  oqual  to 
the  cash  received  on  issuance  plus  the 
interest  accrued  but  not  payable  until 
maturity,  to  be  treated  as  the  principle 
amount  outstanding  at  each 
computation  date.  For  deep-discount 
instruments  not  bearing  a  stated  rate  hut 
simply  an  amount  payable  at  maturity, 
the  "accrued  interest"  shall  be  an 
amount  equal  to  the  pro  rata  increase  in 
the  value  of  the  bond,  determined  on  an 
interest  or  level-yield  basis. 

The  Board  is  proposing  this  revision 
because,  in  the  Board's  opinion,  the 
degree  of  protection  provided  the  FSUC 
by  subordinated  debt  depends  on  the 
subordinated  debt's  term  to  maturity. 
Since,  in  general,  the  longer  the  term  to 
maturity  the  greater  the  protection,  the 
Board  believes  that  as  subordinated 
debt  approaches  maturity,  in  view  of  the 
proximity  of  funding  the  obligation,  the 
amount  of  that  subordinated  debt 
includable  as  net  worth,  which  controls 
the  extent  to  which  the  issuing 
institution  can  increase  its  liabilities, 
should  diminish.  The  Board  believes 
that  the  use  of  a  sliding  scale  for 
determining  the  amount  of  subordinated 
debt  includable  as  net  worth  is  a  more 
balanced  approach  which  will  continue 
to  offer  insured  institutions  the 
Hexibility  to  restructure  their  assets  and 
liabilities  while  reducing  the  risk  to  the 
FSUC. 

The  second  change  proposed  by  the     • 
Board  would  revise  §  563.8-1  to  providfe 
that  subordinated  debt  issued  to  other 
insured  institutions  or  their  corporate 
affiliates  may  not  be  included  as 
regulatory  net  worth  by  the  issuing 
institution.  As  discussed  above,  the 
issuance  of  subordinated-debt 
securities,  because  of  their 
subordination  to  other  obligations  of  the 
issuing  institution,  does  result  in  a 
transfer  of  risk  from  the  FSLIC  to  the 
purchaser  of  the  subordinated-debt 
securities.  Where  the  purchaser  of  the 
subordinated-debt  security  is  another 
insured  institution  of  a  corporate 
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affiliate  thereof,  however,  the  rationale 
for  permitting  the  issuing  institution  to 
include  the  subordinated-debt  as  part  of 
its  new  worth  is  severely  weakened 
since  the  risk  to  the  FSUC  has  not  been 
transferred  outside  the  insurance 
system.  Similarly,  savings  and  loan 
holding  companies  should  serve  as  a 
source  of  financial  strength  for  their 
subsidiary  insured  institutions.  To  the 
extent  that  the  failure  of  an  insured 
institution  which  has  issued 
subordinated  debt  to  the  holding 
company  of  another  insured  institution 
(or  any  corporation  affiliated  therewith) 
diminishes  the  ability  of  that  holding 
company  to  function  as  a  source  of 
financial  strength  for  its  subsidiary 
insured  institution,  the  risk  to  the  FSUC 
is  increased.  The  Board,  however,  is 
soliciting  comments  on  whether  any 
distinction  should  be  made  between 
sales  of  subordinated  debt  to  diversified 
and  non-diversified  savings  and  loan 
holding  companies. 

Based  on  these  factors,  the  Board  is 
proposing  to  prohibit  the  sale  of 
subordinated-debt  securities  issued 
pursuant  to  S  563.8-1  to  insured 
institutions  and  their  corporate  affiliates 
and  to  require  that  the  subordinated- 
debt  security  certificate  bear  a  legend 
which  states  that  the  security  is  not 
eligible  for  purchase  by  an  insured 
institution  or  its  corporate  a^iliates.  The 
proposed  revision  is  intended  to  apply 
only  to  insured  institutions  (or  their 
corporate  aHiliates)  other  than  the 
issuer  of  the  subordinated  debt  Thus, 
sales  of  subordinated  debt  to  the 
holding  company  of  the  issuer  or  to  a 
subsidiary  of  the  issuer  would  not  be 
affected  by  this  proposed  amendment 
Sales  to  the  holding  company  of  the 
issuer  or  to  a  subsidiary  of  the  issuer 
would  still  be  subject  to  the  other 
provisions  of  S  563.8-1,  however,  and 
would  continue  to  be  reviewed  on  a 
case-by-case  basis.  The  Board 
understands  that  institutions  which 
issue  subordinated  debt  may  not  be  able 
to  prevent  the  original  purchaser  from 
selling  the  security  to  the  prohibited 
entities.  To  prevent  these  types  of 
transactions,  the  proposed  revision  to 
S  563.8-1  would  require  that  the 
agreement  or  indenture  pursuant  to 
which  the  subordinated-debt  securities 
are  issued  provide  that  the 
subordinated-debt  securities  may  not  be 
purchased  or  held  by  insured 
institutions  and  their  corporate 
affiliates.  In  addition,  the  agreement  of 
indenture  must  state  that  if  such  an 
entity  purchases  the  subordinated  debt 
security,  the  transfer  of  ownership  may 
not  be  made  on  the  issuer's  books  and 
the  transferee  will  not  be  recognized  as 


a  holder  and  will  not  be  entitiled  to 
receive  any  payments  of  principal  or 
interest  on  the  subordinated  debt 
security. 

The  third  change  proposed  by  the 
Board  involves  the  treatment  of 
subordinated  debt  liabilities  of  an 
insured  institution  which  is  in 
receivership.  The  current  regulation 
provides  that  subordinated  debt  must  be 
subordinated  on  liquidation  to  all  claims 
against  the  institution  having  the  same 
priority  as  savings  account  holders  or 
any  higher  priority.  The  underlying 
rationale  for  permitting  institutions  to 
include  subordinated  debt  as  regulatory 
net  worth  is  based  on  the  assumption 
that  subordinated  debt  by  virtue  of  its 
subordination,  will  function  as  a  cushion 
against  losses  incurred  by  the  FSUC  as 
a  result  of  the  issuing  institution's 
insolvency. 

In  the  overwhelming  majority  of 
supervisory  cases  that  involve  FSUC 
assistance,  however,  the  insolvent 
institution  is  either  merged  into  another 
insured  institution  or  the  FSUC  sells  all 
or  substantially  all  of  the  assets  of  the 
insolvent  institution  to  another  insured 
institution  by  means  of  a  puxchase-and- 
assumption  or  similar  transaction. 
Moreover,  the  appointment  of  a  receiver 
will  usually  trigger  the  default 
provisions  of  the  subordinated-debt 
agreement  entered  into  by  the  issuing 
institution  and  the  subordinated  debt 
purchasers,  which  results  in  the  holders 
of  the  instrument  having  the  right  to 
immediately  accelerate  payment  of  the 
principal  of  the  subordinated  debt 
Although  the  Board  is  of  the  opinion  that 
the  FSUC  has  the  power  under  its 
current  regulations  to  determine  if 
subordinated-debt  liabihties  will  be 
assumed  in  receivership  cases;  as  well 
as  the  power  to  prohibit  the  acceleration 
of  any  principal  of  the  subordinated 
debt  in  the  event  the  subordinated  debt 
liability  is  assumed  by  another  insured 
institution  in  a  receivership  case,  the 
Board  believes  that  it  is  appropriate  to 
revise  the  current  regulation  to  clarify 
the  treatment  of  subordinated  debt  in 
receivership  cases. 

The  Board  believes  that  it  is  essential 
that  the  FSUC  be  able  to  use 
subordinated  debt  to  reduce  its  costs  in 
receivership  cases  if  subordinated  debt 
is  to  be  utilized  by  insured  institutions 
as  regulatory  net  worth.  In  order  to 
make  certain  that  subordinated  debt 
which  is  included  as  regulatory  net 
worth  serves  to  reduce  the  FSLIC's  cost 
in  receivership  cases,  the  Board  is 
proposing  to  revise  {  563.8-1  to  provide 
that  the  FSUC  as  receiver,  shall  have 
the  right  to  determine  whether 
subordinated  debt  liabilities  shall  be 


assumed  by  the  acquiror  in  the  event  the 
issuer  of  the  subordinated  debt  is 
merged  or  acquired  through  a  purchase- 
and-assumption  or  similar  transaction. 
The  proposed  revision  also  would 
clarify  that  the  holders  of  subordinated 
debt  would  be  precluded  from 
accelerating  any  payment  of  principal 
on  the  subordinated-debt  obligation  if 
such  obligation  is  assumed  by  the 
acquiror  of  the  issuing  institution.  In 
order  to  effect  this  change,  the  proposed 
revision  to  the  regulation  would  require 
that  each  subordinated-debt  certificate 
and  the  purchase  agreement  or 
indenture  pursuant  to  which  the 
subordinated-debt  securities  are  issued, 
contain  prescribed  language  settirig 
forth  the  rights  of  the  FSUC  in  the  event 
the  issuer  of  the  subordinated  debt  is  in 
receivership.  Failure  to  include  this 
language  would  result  in  the 
subordinated  debt  being  ineligible  for 
treatment  as  net  worth. 

Effective  Dates  and  Grandfathering 
Provisions 

The  Board  notes  that  pursuant  to  this 
rulemaking  proceeding,  it  could  impose 
new  net-worth  requirements  that  would 
affect  all  subordinated  debt  both 
prospective  and  outstanding  issuances. 
However,  the  Board  recognizes  that  it 
might  be  unnecessarily  disruptive  to 
impose  new  requirements  on 
outstanding  subordinated  debt  issued 
pursuant  to  §  563.8-1.  Therefore,  the 
Board  is  advising  the  public  that  if  it 
adopts  these  amendments  in 
substantially  their  proposed  form, 
institutions  that  have  issued  or  propose 
to  issue  subordinated  debt  that  has  been 
approved  for  inclusion  in  net-worth 
pursuant  to  |  563.8-1  prior  to  the 
publication  date  of  this  proposal, 
December  5, 1984,  would  be  permitted  to 
continue  to  include  100  percent  of  the 
principal  amount  of  such  subordinated 
debt  as  regulatory  net  worth  until  the 
remaining  period  to  maturity  is  less  than 
one  year. 

The  Board  also  realizes  that  many 
institutions  which  have  recently  applied 
for  permission  to  include  such 
subordinated  debt  as  part  of  their 
regulatory  net  worth  could  suffer 
substantial  costs  and  disruption  of  their 
operating  plans  if  the  new  standards  set 
forth  in  the  proposed  amendment  were 
apphed  to  pending  applications.  In 
recognition  of  this  problem,  the  Board 
proposes  to  permit  institutions  which 
have  filed  a  substantially  complete 
application  pursuant  to  S  563.8-1  prior  to 
the  date  of  publication  of  this  proposal. 
December  5, 1984,  to  include  100  percent 
of  the  suboridinated  debt  as  regulatory 
net  worth  until  the  remaining  period  to 


47502  Federal  Register  /  Vol.  49.  No.  235  /  Wednesday.  December  5.  1984  /  Proposed  Rules 


maturity  is  less  than  one  year  if  such 
subordinated  debt  otherwise  is  in 
compliance  with  the  requirements  of 
S  563.8-1.  and  provided  that  the 
apphcation  is  not  amended  in  any 
material  respect  subsequent  to  the  date 
of  publication  of  this  proposal. 
With  respect  to  the  proposed 
revisions  to  S  563.8-1  concerning  the 
sale  of  subordinated  debt  to  other 
insured  institutions  or  their  corporate 
affihates,  and  the  treatment  of 
subordinated  debt  in  receivership  cases, 
if  the  proposed  amendment  is  adopted 
in  final  form  substantially  as  proposed, 
the  Board  intends  for  the  amendment  to 
be  effective  as  of  the  publication  date  of 
this  proposal.  The  Board,  however, 
recognizes  that  this  could  cause  undue 
hardship  to  institutions  which  have 
issued  subordinated  debt  prior  to  the 
proposal  of  the  amendment  but  have  not 
received  approval  of  their  applications 
to  include  the  subordinated  debt  as 
regulatory  net  worth.  In  recognition  of 
this  problem,  if  an  institution  has  issued 
subordinated  debt  and  filed  a 
substantially  completed  application 
pursuant  to  S  563.8-1  prior  to  the 
publication  date  of  this  proposal, 
December  5. 1984,  the  application  will 
not  be  denied  solely  on  the  basis  that 
the  application  does  not  conform  to  the 
proposed  amendment  to  S  563.8-1. 

Other  Amendments 

The  Board  is  also  taking  this 
opportunity  to  propose  amending 
S  563.8-1  to  provide  that  the  minimum 
denomination  for  subordinated-debt 
securities  issued  pursuant  to  that  section 
shall  be  raised  from  $50,000  to  $100,000. 
This  change  would  conform  the 
minimum-denomination  requirements  of 
S  563.8-1  with  those  of  §  563.8.  The 
Board  also  is  proposing  changes  to  the 
$100,000  minimum-denomination 
requirement  in  §  563.8  and  S  563.8-1  to 
clarify  that  the  requirements  of 
S  563.8(fl(2){ii)  are  applicable  when  the 
debt  security  is  issued  at  a  discount  that 
exceeds  10  percent  of  the  face  amount  of 
such  security.  Although  it  is  the  Board's 
opinion  that  debt  securities  which  are 
issued  at  a  substantial  discount  are 
currently  subject  to  i  563.8{f)(2)(ii),  the 
proposed  revision  would  explicitly 
clarify  the  Board's  intentions  regarding 
the  $100,000  minimum-denomination 
requirement.  As  a  further  revision  to  the 
minimum-denomination  requirements  in 
S  563.8  and  }  563.8-1.  the  Board  is 
proposing  to  revise  the  $10,000 
minimum-denomination  requirement  in 
S  563.8(f)(2){ii)  and  S  563.8-l(d)(v)  to 
$1,000  and  to  clarify  that  the  $1,000 
minimum-denomination  requirement  is 
not  subject  to  any  purchase-price 
limitations. 


In  addition  the  Board  is  proposing  a 
change  to  §  563.8  to  clarify  that  the 
minimum-denomination  requirements 
are  not  applicable  to  sales  of  debt 
securites  to  be  distributed  exclusively 
abroad  to  foreign  nationals,  if  certain 
safeguards  are  provided.  The  Board  is 
also  proposing  a  technical  amendment 
to  the  offering-circular  requirement  of 
S  563.8lh)  to  reflect  changes  that  have 
been  made  in  i  563c.l  (pertaining  to 
accounting  requirements  for  financial 
statements]  and  the  regulations  of  the 
Securities  and  Exchange  Commission. 

In  order  to  expedite  the  processing  of 
subordinated-debt  applications,  the 
Board  is  proposing  to  delegate  to  the 
Principal  Supervisory  Agents  the 
authority  to  approve  such  applications 
that  are  in  conformance  with  S  563.8-1. 
The  only  exceptions  to  this  delegation 
would  be  those  subordinated-debt 
applications  that  involve  policy  issues 
that  have  not  been  resolved  by  the 
Board  and  applications  that  include  an 
offering  circular  that  will  be  utilized  in  a 
public  offering  of  subordinated  debt. 
The  authority  to  approve  applications 
that  are  not  delegated  to  the  Principal 
Supervisory  Agents  would  be  delegated 
jointly  to  the  Directors  of  the  Office  of 
District  Banks  and  the  Office  and 
Examinations  and  Supervision  and  the 
General  Counsel,  with  review  by  the 
Board  of  applications  involving 
unresolved  policy  issues. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  96- 
354.  94  Stat.  1164  (1980).  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis. 

1.  Reasons,  objectives  and  legal  basis 
underlying  the  proposed  rule.  'These 
elements  are  incorporated  above  in  the 
supplementary  information  regarding 
the  proposal. 

2.  Small  entities  to  which  the 
proposed  rule  would  apply.  The 
proposed  rule  would  apply  to 
institutions  whose  accounts  are  insured 
by  the  FSUC. 

3.  Impact  of  the  proposed  rule  on 
small  institutions.  The  proposed  rule 
would  cause  the  amount  of  subordinated 
debt  includable  as  regulatory  net  worth 
by  small  institutions  to  decrease 
pursuant  to  a  schedule  which  permits 
100  percent  to  be  included  when  the 
years  to  maturity  are  greater  than  or 
equal  to  seven,  and  decreases  by 
approximately  one-seventh  each  year 
thereafter  and  would  prohibit  the 
inclusion  of  subordinated  debt  as 
regulatory  net  worth  by  small 
institutions  if  the  subordinated  debt  is 
sold  to  insured  institutions  or  any 
corporation  affiliated  therewith. 


4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  proposal. 

5.  Alternatives  to  the  proposed  rules. 
There  are  no  alternatives  that  would  be 
less  burdensome  than  the  proposal  in 
addressing  the  concerns  expressed  in 
the  supplementary  information  set  forth 
above. 

Lists  of  Subjects  in  12  CFR  Farts  561  and 
563 

Insurance  of  accounts.  Savings  and 
loan  associations. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Parts  561  and  563. 
Subchapter  D.  Chapter  V  of  Title  12. 
Code  of  Federal  Regulations,  as  set  forth 
below. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  561— DEFINITIONS 

1.  Amend  S  561.13  by  revising 
paragraph  (a);  redesignating  paragraph 
(c)  as  new  paragraph  (d)  and  revising 
the  text  thereof;  and  adding  new 
paragraph  (c)  as  follows:  [It  is  noted  that 
companion  Board  Resolution  No.  84-681. 
issued  today,  also  proposes  to  amend 
§  561.13;  appropriate  conforming  citation 
and  text  changes  will  be  made  should 
the  Board  adopt  either  or  both  of  these 
proposed  sets  of  regulations.] 

§  56 1 . 1 3    Regulatory  net  worttt. 

(a]  The  term  "regulatory  net  worth" 
means  the  sum  of  all  reserve  accounts 
(except  specific  or  valuation  reserves], 
retained  earnings,  common  stock, 
preferred  stock,  mutual  capital 
certificates  (issued  pursuant  to  S  563.7-4 
of  this  subchapter],  securities  which 
constitute  permanent  equity  capital  in 
accordance  with  generally  accepted 
accounting  principles  (if  approved  by 
the  Corporation),  appraised  equity 
capital  (as  defined  in  §  563.13(c)  of  this    ■ 
subchapter],  and  any  other 
nonwithdrawable  accounts  of  an 
insured  institution:  Provided,  That  for 
any  non-permanent  instrument 
qualifying  as  regulatory  net  worth  under 
this  section,  either  (1)  the  remaining 
period  to  maturity  or  required 
redemption  (or  time  of  any  required 
sinking  fund  of  other  prepayment  or 
reserve  allocation,  with  respect  to  the 
amount  of  such  prepayment  or  reserve] 
is  not  less  than  one  year,  or  (2)  the 
redemption  or  prepayment  is  only  at  the 
option  of  the  issuer  and  such  payments 
would  not  cause  the  institution  to  fail  to 
meet  its  statutory-reserve  or  net-worth 
requirement  under  S  563.13  of  this 
subchapter;  and  Provided  further.  That 
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capital  stock  may  be  included  as  net 
worth  without  limitation  if  it  would 
otherwise  qualify  but  for  either  (i)  a 
provision  permitting  redemption  in  the 
event  of  a  merger,  consolidation,  or 
reorganization  approved  by  the 
Corporation  were  the  issuing  institution 
is  not  the  survivor,  or  (ii)  a  provision 
permitting  a  redemption  where  the  funds 
for  redemption  are  raised  by  the 
issuance  of  permanent  stock. 
*        *        •        *        « 

(c)(1)  The  term  "regulatory  net  worth" 
also  includes  suborbinated  debt 
securities  issued  pursuant  to  {  563.8-1  of 
this  subchapter  Provided,  that  unless 
otherwise  approved  by  the  Corporation 
in  writing,  subordinated  debt  securities 
issued  pursuant  to  S  563.8-1  after 
December  5, 1984.  may  be  included  as 
regulatory  net  worth  only  in  accordance 
with  the  following  schedule: 


Yaan  to  maturtiy  of  outstming  tubordinatsd 


Qraalar  Itwn  or  aqual  to  7 

Lmi  thwi  7  twl  grMt«  than  or  aqual  to  6.... 
Laaa  than  e  but  graalar  than  or  aqual  to  S... 
Laaa  than  S  but  grMiw  than  or  aqual  to  4... 
Laas  than  4  but  graatar  than  or  aqual  to  3... 
Laaa  tr«n  3  but  graatar  than  or  equal  to  2.~ 
Laai  than  2  but  graatar  than  or  equal  to  1  .- 
Laaa  than  1 


Percent 
inckidad  in 


100 
86 
71 
57 
43 
28 
14 
0 


(2)  For  purposes  of  determining  the 
"principal  amount  outstanding"  of  an 
obligation  issued  at  a  discount  which 
exceeds  10  percent  of  the  face  amount, 
the  issuing  institution  shall  treat  as 
principal  only  the  gross  consideration 
actually  received  upon  issuance  plus  the 
accrued  interest  not  payable  until 
maturity,  as  of  the  date  of  the 
computation.  In  the  case  of  an 
instrument,  sold  at  a  discount  which 
exceeds  10  percent,  which  bears  no 
stated  rate  of  interest,  the  amount  which 
can  be  added  to  principal  each  period  is 
an  amount  equal  to  the  accrued  interest 
payable  computed  on  the  "level-yield" 
or  "interest"  method. 

(3)  For  purposes  of  computing  the 
amount  of  subordinated  debt  includable 
as  regulatory  net  worth  pursuant  to  this 
paragraph,  the  issuing  institution  must 
determine  the  effective  maturity  of  each 
portion  of  the  principal  amount 
outstanding  of  the  subordinated  debt 
which  is  subject  to  required  sinking-fund 
payments,  other  required  prepayments 
and  required  reserve  allocations  and 
calculate  the  percentage  amount  of  each 
portion  of  the  principal  amount 
outstanding  which  may  be  included 
pursuant  to  the  schedule  set  forth  in  this 
paragraph. 

(d)  Unless  the  context  indicates 


otherwise,  the  term  "net  worth" 
whenever  used  in  this  subchapter  shall 
mean  "regulatory  net  worth"  as  defined 
in  this  section,  except  that  the  term  as 
used  in  S  563.8-4  shall  not  include  items 
permitted  to  be  used  as  part  of  the 
reserve  calculations  pursuant  to 
S  563.13(c). 

PART  563-OPERATIONS 

2.  Amend  S  563.8  by  revising 
paragraph  (f](l);  removing  the  word  "or" 
at  the  end  of  paragraph  (f)(2)(i)(6). 
substituting  a  semi-colon  for  the  period 
at  the  end  of  paragraph  (f)(2](i)(c],  and 
adding  paragraph  (f)(2)(i){cO;  revising  the 
introductory  text  of  paragraph  (f](2)(ii]. 
and  revising  paragraphs  (g)  and  (h).  aa 
follows:  . 


§  563 J    Borrowing  Hmltatlone. 


(f)  Minimum  denominations  of 
securities  evidencing  outside 
borrowings. 

(1)  General  rule.  The  minimum 
denomination  of  the  security  shall  be 
$100,000  and  the  purchase  price  upon 
original  issue  shall  be  at  least  $90,000. 

(2)  Exceptions. 
(i)  •  •  * 

[d)  Distributed  exclusively  abroad  to 
foreign  nationals,  provided  the  offering 
is  made  subject  to  safeguards 
reasonably  designed  to  preclude 
distribution  or  redistribution  of  the 
securities  within,  or  to  nationals  of.  the 
United  States.  Such  safeguards  include, 
without  limitation,  measures  that  would 
be  sufficient  such  that  registration  of  the 
offering  would  not  be  required  if  the 
issuer  were  subject  to  the  Securities  Act 
of  1933. 

(ii)  The  minimum  denomination  may 
be  $1,000  (without  regard  to  purchase 
price)  if  the  securities  are  not  offered  or 
sold  at  any  office  of  the  institution  or 
any  of  its  affiliates,  and 
***** 

(g)  Disclosure.  No  insured  institution 
shall,  directly  or  indirectly  in  connection 
with  the  offer,  sale,  or  issuance  of  a 
security  evidencing  a  borrowing 
pursuant  to  this  section,  make  any 
statement  that:  (1)  Is  false  or  misleading 
with  respect  to  any  material  fact:  or  (2) 
omits  to  state  any  material  fact  (i) 
necessary  in  order  to  make  the 
statements  made,  in  light  of 
circumstances  under  which  they  were 
made,  neither  false  nor  misleading,  or 
(ii)  during  the  period  the  securities  are 
being  offered,  necessary  to  correct  any 
earlier  statement  made  in  the  offering 
materials  that  has  subsequently  become 
false  or  misleading. 


(h)  Offering  Circular— {\]  Review.  No 
final  offering  circular  shall  be  furnished 
to  purchasers  under  paragraph 
(f)(2)(ii)(i)  of  this  section  unless  it  is 
filed  with  the  Corporate  and  Securities 
Division  of  the  Board's  Office  of  General 
Counsel,  and  declared  effective  by.  the 
General  Counsel  or  his  designee,  prior  to 
its  use. 

(2)  Content.  A  final  offering  circular 
under  this  section  shall  be  in  a  form 
satisfactory  to  the  Corporation.  At  a 
minimum,  it  shall  contain  information  in 
detail  comparable  to  that  required  under 
the  Seciunties  Act  of  1933,  General  Form 
of  Registration  S-1.  or  such  other  form 
as  would  be  appropriate  if  the  '  .suing 
institution  meets  the  eligibility 
requirements  prescribed  by  the 
Securities  and  Exchange  Commission 
for  use  of  that  form,  and  Item  7  of  Form 
PS  as  prescribed  in  Part  563b  of  this 
subchapter. 

(3)  Financial  statements.  A  final 
offering  circular  under  this  section  shall 
contain  financial  statements  required  by 
the  appropriate  form  under  the 
Securities  Exchange  Act  of  1933  which 
the  insured  institution  would  be  eligible 
to  use.  Such  financial  statements  shall 
be  prepared  in  accordance  with  the 
requirements  of  S  563c.l  of  this 
subchapter.  The  issuer  shall  make 
available  promptly  upon  request  to  each 
purchaser  of  a  security  issued  subject  to 
the  requirements  of  paragraph 
(fl(2](ii](6)  (including  purchasers  upon 
resale]  while  the  securities  are 
outstanding,  audited  annual  statements 
of  condition  and  operation  and 
comparative  unaudited  quarterly 
statements  of  condition  and  operations 
for  the  first  three  quarters. 
***** 

3.  Amend  §  563.8-1  by  substituting  a 
semi-colon  for  the  period  at  the  end  of 
paragraph  (b](2)(iv)  and  adding  new 
paragraph  (b)(2)(v);  revising  the 
introductory  text  of  paragraph  (d); 
revising  paragraphs  (d)(l](i]  and 
(d)(l)(v);  adding  new  paragraph 
(d)(l)(vi);  revising  para^aph  (d)(3):  and 
adding  new  paragraph  (i),  as  follows: 

9  563J-1    Iseuance  of  wbordbwted  (Mrt 
— curiUes. 


{h)  Eligibility  requirements.  '  '  ' 

[2]    *  •  * 

(v)  The  subordinated  debt  securities 
have  been  issued,  or  are  proposed  to  be 
issued,  to  an  institution  whose  accounts 
are  insured  by  the  Corporation,  or  a 
corporate  affiliate  thereof. 


475M 
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(d)  Requirements  as  to  securities. 
Subordinated  debt  ftecurities  issued 
pursuant  to  this  section  shall  meet  all  of 
the  following  requirements  unless  one  or 
more  of  such  requirements,  not  including 
paragraphs  (l)((i)(a]  and  (l)(ii)  of  this 
section  which  are  not  eligible  for 
waiver,  are  waived  by  the  Corporation. 
(1)  Form  of  certificate.   •  •  • 
(i)  Bear  on  its  face,  in  bold-face  type, 
the  following  legends:  (o)  "This  security 
is  not  a  savings  account  or  deposit  and 
it  is  not  insured  by  the  Federal  Savings 
and  Loan  Insurance  Corporation";  and 
[b)  "This  security  is  not  eligible  for 
purchase  by  any  institution  whose 
accounts  are  insured  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  or.  or  corporate  afGliate 
thereor*; 
•        *        *        •        * 

(v)  Be  in  a  minimum  denomination  of 
at  least  $100,000  (provided  that  the 
purchase  price  upon  original  issue  shall 
be  at  least  $90,000),  except  that  the 
minimum  original  amount  shall  be  $1,000 
(without  regard  to  purchase  price)  for 
securities  meeting  the  requirements  of 
S  563.8(f)(2){ii)  of  this  Part,  and  upon 
partial  prepayment  a  certificate  for  the 
amount  then  outstanding  may  be  issued 
in  substitution  therefor  and 

(vi)  Set  forth,  in  the  certificate  and  the 
purchase  agreement  or  indenture,  the 
following  statement:  "Notwithstanding 
anything  to  the  contrary  in  this 
certificate  (or  in  any  related  document): 
[a]  If  the  FSUC  shall  be  appointed 
receiver  for  the  issuer  of  this  certificate 
(the  "issuer")  and  in  its  capacity  as  such 
shall  cause  the  issuer  to  merge  with  or 
into  another  insured  institution,  or  in 
such  capacity  shall  sell  or  otherwise 
convey  part  or  all  of  the  assets  of  the 
issuer  to  another  insured  institution  or 
shall  arrange  for  the  assumption  of  less 
than  all  of  the  liabilities  of  the  issuer  by 
one  or  more  other  insured  institutions, 
the  FSLIC  shall  have  no  obligation, 
either  in  its  capacity  as  receiver  or  in  its 
corporate  capacity,  to  contract  for  or  to 
otherwise  arrange  for  the  assumption  of 
the  obligation  represented  by  this 
certificate  in  whole  or  In  part  by  any 
insured  institution  or  institutions  which 
results  from  any  such  merger  or  which 
has  purchased  or  otherwise  acquired 
from  FSUC  as  receiver  for  the  issuer, 
any  of  the  assets  of  the  issuer,  or  which, 
pursuant  to  any  arrangement  with 
FSLIC,  has  assumed  less  than  all  of  the 
liabilities  of  the  issuer.  To  the  extent 
that  obligations  represented  by  this 
certificate  have  not  been  assumed  in  fuU 
by  an  insured  institution  with  or  into 
which  the  issuer  may  have  been  merged, 
as  aforesaid,  and/or  by  one  or  more 
insured  institutions  which  have 


succeeded  to  all  or  a  portion  of  the 
assets  of  the  issuer,  or  which  have 
assumed  a  portion  but  not  all  of  the 
liabilities  of  the  issuer  as  a  result  of  one 
or  more  transactions  entered  into  by 
FSLIC  as  receiver  for  the  issuer,  then  the 
holder  of  this  certificate  shall  be  entitled 
to  payments  on  this  obligation  in 
accordance  with  the  procedures  and 
priorities  set  forth  in  the  Federal  Home 
Loan  Bank  Board's  regulations  as  they 
may  be  applicable  to  the  receivership  of 
the  issuer  or  as  they  may  be  set  forth  in 
orders  of  the  Federal  Home  Loan  Bank 
Board  relating  to  such  receivership,  [b] 
In  the  event  that  the  obligation 
represented  by  this  certificate  is 
assumed  in  full  by  another  insured 
institution,  which  shall  succeed  by 
merger  or  otherwise  to  substantially  all 
of  the  assets  and  the  business  of  the 
issuer,  or  which  shall  by  arrangement 
with  FSUC  assume  all  or  a  portion  of 
the  liabilities  of  the  issuer,  and  payment 
or  provision  for  payment  shall  have 
been  made  in  respect  of  all  matured 
installments  of  interest  upon  the 
certificates  together  with  all  matured 
installments  of  principal  on  such 
certificates  which  shall  have  become 
due  otherwise  than  by  acceleration,  th^ 
any  default  caused  by  the  appointment 
of  a  receiver  for  the  issuer  shall  be 
deemed  to  have  been  cured,  and  any 
declaration  consequent  upon  such 
default  declaring  the  principal  and 
interest  on  the  certificate  to  be 
immediately  due  and  payable  shall  be 
deemed  to  have  been  rescinded,  (c)  This 
security  is  not  eligible  to  be  purchased 
or  held  by  any  FSUC-insured  institution 
or  corporate  affiliate  therof.  The  issuer 
of  this  security  may  not  recognize  on  its 
transfer  books  any  transfer  made  to  a 
FSUC-insured  institution  or  any 
corporate  affiliate  thereof  and  will  not 
be  obligated  to  make  any  payments  of 
principal  or  interests  on  this  security  if 
the  owner  of  this  security  is  a  FSUC- 
insured  institution  or  any  corporate 
affiliate  thereof,  and  [d)  For  the  purpose 
of  parts  [a)  and  [b]  of  this  paragraph,  the 
term,  "insured  institution"  means  a 
depository  institution  the  accounts  in 
which  are  insured  by  the  FSUC.  the 
Federal  Deposit  Insurance  Corporation 
or  any  federal  or  state  agency  which 
performs  similar  functions." 
*        •        *        •        • 

(3)  Limitations  on  sale  to  certain 
institutions,  (i)  No  insured  institution 
may  sell  any  subordinated  debt 
securities  issued  pursuant  to  this  section 
to  a  Federal  Home  Loan  Bank  or.  except 
with  prior  written  approval  of  the 
Corporation  in  a  supervisory  situation, 
to  the  Corporation:  and 


(ii)  Without  the  prior  written  approval 
of  the  Corporation,  no  insured 
institution  may  sell,  either  directly  or 
indirectly  through  an  underwriter  or 
otherwise,  any  subordinated  debt 
securities  issued  pursuant  to  this  section 
to  an  institution  whose  accounts  are 
insured  by  the  Corporation  or  any 
corporate  affiliate  thereof. 
•         •         •         •         • 

(i)  Delegations  of  authority.  (1)  The 
Principal  Supervisory  Agent  is 
authorized  to  approve  subordinated 
debt  applications  filed  pursuant  to  this 
section,  if  they  are  in  compliance  with 
regulatory  requirements,  unless  the 
subordinated  debt  application  involves 
policy  issues  which  the  Corporation  has 
not  resolved  or  requires  an  offering 
circular  for  subordinated  debt  securities 
to  be  sold  in  a  public  offering.  (2)  The 
Director  of  the  Office  of  District  Banks, 
with  the  concurrence  of  the  Director  of 
the  Office  of  Examinations  and 
Supervision  and  the  General  Counsel,  or 
their  designees,  are  authorized  to 
approve  any  subordinated  debt 
application  filed  pursuant  to  this  section 
if  they  are  in  compliance  with  regulatory 
requirements,  unless  the  respective 
office  directors  are  of  the  opinion  that 
the  subordinated  debt  application 
involves  policy  considerations  which 
warrant  formal  consideration  by  the 
Corporation. 

(Sec.  17.  47  Stat  736,  ai  amended  (12  U.S.C 
1437):  sect.  2  and  5.  48  Stat.  128  and  132.  as 
amended  (12  U.S.C.  1452  and  1464):  sec.  409. 
94  Stat  160.  sec  SA.  47  Stat.  727.  as  amended 
by  sec.  1,  64  Stat.  256.  as  amended,  sec.  17.  47 
Sfat.  736.  as  amended  (12  U.S.C.  1464);  sees. 
401,  402.  403.  405,  406.  407.  48  Slat.  1255,  1256, 
1257. 1259. 1260.  as  amended  (12  U.S.C.  1724. 
1725. 1726. 1729. 1730).  Reorg.  Plan  No.  3  of 
1947. 12  PR  4981,  3  CFR,  1943-1948  Comp.,  p. 
1071:  MC.  4,  80  Stat  824.  as  amended  (12 
U.S.C  1425a)) 

By  the  Federal  Home  L«an  Bank  Board. 
|ohn  F.  Chlxzoni, 
Assistant  Secretary. 

|FR  Doc.  St-auno  Filed  IZ't-S*:  t:4S  •m| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminittration 

21  CFR  Part  58 

[Oock*t  No.  •3N-0142] 

Good  Laboratory  Practice  Regulation* 

Correction 

In  FR  Doc.  84-28403  beginning  on  page 
43530  in  the  issue  of  Monday,  October 
29, 1984.  malce  the  following  corrections: 
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1.  On  page  43530,  third  column, 
second  complete  paragraph,  fourth  line. 
"76-0400"  should  have  read  "76N-0400". 

2.  On  page  43533,  second  column, 
entry  16,  "57.105"  should  have  read 
"58.105". 

3.  On  the  same  page,  third  column, 
entry  18a.  eleventh  line.  "I  581.20" 
should  have  read  "58.120". 

MLUm  COM  1S0S-01-M 


21  CFR  Parta  182  and  184 
(Docket  Nos.  79N-0141;  79N-0142] 

Scientific  Uterature  Update  on  Com 
Sugara  and  Sucroae;  Opportunity  for 
Public  Review 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice;  related  to  proposed  rule 
making. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportunity  for  public  review  of  its 
second  updated  compilation  of  recently 
published  scientific  literature  on  com 
sugars  and  sucrose  and  is  soliciting  from 
the  public  copies  of  relevant  published 
studies  and  other  information  not 
included  in  the  agency's  compilation. 
Relevant  articles  from  this  scientific 
literature  update  and  articles  and  other 
data  submitted  in  response  to  this  notice 
will  be  considered  in  the  agency's 
decision  on  the  generally  recognized  as 
safe  (GRAS)  status  of  com  sugar,  corn 
syrup,  invert  sugar,  and  sucrose. 
DATE  Submissions  by  January  4. 1985. 
However,  highly  relevant  articles  and 
other  data  on  the  safety  of  these 
ingredients  will  be  accepted  and 
considered  throughout  the  review 
process. 

ADDRESS:  Published  articles,  other 
relevant  data,  information,  and  requests 
for  a  single  copy  of  the  bibliographic 
listing  for  the  updated  scientific 
literature  compilation  may  be  submitted 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Room  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Gordon,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  Street 
SW..  Washington.  DC  20204.  202-426- 
5487. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  6. 1984  (49  FR 
23457).  FDA  announced  the  availability 
of  the  bibliographic  compilation  of 
scientific  articles  that  it  will  consider  in 
formulating  final  rules  on  the  GRAS 
status  of  com  sugar,  corn  syrup,  invert 
sugar,  and  sucrose.  That  notice  also 


stated  that  data  and  information 
generated  duriiig  the  Federation  of 
American  Societies  for  Experimental 
Biology  (FASEB)  review  of  com  sugars 
and  sucrose,  comments  on  the  proposals 
published  in  the  Federal  Register  of 
November  30, 1982  (47  FR  53917  and 
53923),  and  responses  to  the  June  6, 1934 
notice  will  be  considered  in  the 
formulation  of  fmal  rules  on  these 
ingredients.  In  addition,  the  notice 
announced  that  the  agency  would 
update  the  bibliographic  compilation  by 
August  30. 1984.  Because  of  the 
extensiveness  of  the  data  retrieval  ahd 
compilation  process,  the  agency  was  not 
able  to  meet  the  August  30, 1984  date. 

FDA  is  issuing  this  notice  to  provide 
an  opportunity  for  all  interested  persons 
to  review  the  updated  compilation  of  the 
scientific  literature  that  is  being 
considered  by  the  agency.  This 
compilation  consists  of  articles  retrieved 
as  a  result  of  machine  searches  of 
various  data  bases  including  Medline, 
Toxline,  Cancerline,  Biological 
Abstracts,  Food  Science  and  Technology 
Abstracts,  and  others. 

All  submissions  responsive  to  the 
proposals  and  the  June  6, 1984  notice 
have  been  incorporated  into  the 
agency's  file.  The  agency  will  consider 
all  of  the  articles  and  information 
generated  from  this  notice  and  the  June 
6, 1984  notice,  the  FASEB  review,  and 
comments  on  the  November  30, 1982 
proposals  in  formulating  final  rules  on. 
the  GRAS  status  of  com  sugar,  com    >. 
syrup,  invert  sugar,  and  sucrose.         > 

The  compilation  is  on  file  at  the       ' 
Dockets  Management  Branch  (address 
above)  for  public  examination  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  Requests  for  single  copies  of  the 
bibliographic  listing  from  the  scientific 
literature  compilation,  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document,  should  be 
submitted  in  writing  to  the  Dockets 
Management  Branch. 

Interested  persons  may,  on  or  before 
January  4, 1985,  submit  to  the  Dockets 
Management  Branch  (address  above) 
published  articles  and  other  relevant 
data  and  information  for  consideration 
by  the  agency.  Two  copies  of  any 
submissions  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Received 
submissions  and  other  data  and 
information  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  ;^ 


Dated:  November  29, 1984.      ' 

Ronald  T.  Ottss, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FK  Doc  Si-aiS?:  FiM  12-4-*4:  k4S  am) 
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21  CFR  Part  450 
(Docket  No.  84N-0327] 

Antttumor  Antibiotic  Drugs;  Deletion  of 
LOm  Test  for  Dactif>oniycin, 
Doxorubicin  Hydroctiloride,  and 
Pllcamycin 

Correction 

In  FR  Doc.  84-29614  beginning  on  page 
44919  in  the  issue  of  Tuesday,  November 
13, 1984,  make  the  following  correction: 
On  page  44920,  first  column,  the  fifth  line 
of  the  paragraph  preceding  the  heading 
"Part  450 — Antitumor  Antibiotic  Drugs" 
should  have  read  "U.S.C.  357,  371  (f)  and 
(g)))  and  under". 

BILUNO  CODE  1S0S-«1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parts  261. 293.  and  294 

Boundary  Waters  Canoe  Area 
Wilderness.  Updating  of  Use 
Provisions 

agency:  Forest  Service,  USDA. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
update  the  existing  regulations 
governing  use  of  the  Boundary  Waters 
Canoe  Area  Wildemess.  The  proposal 
implements  the  Boundary  Waters  Canoe 
Area  Wildemess  Act  of  October  21, 1978 
(92  Stat.  1650;  16  U.S.C.  472). 

The  proposed  changes  reflect  the 
reduction  of  motorboat  and  snowmobile 
use  within  the  Wildemess  required 
under  the  1978  Act  and  delete  obsolete 
administrative  regulations. 
date:  Comments  on  this  proposed 
regulation  must  be  received  by  February 
4,1985. 

ADDRESS:  Comments  on  this  proposed 
rule  should  be  mailed  to  R.  Max 
Peterson,  Chief  (2320),  Forest  Service. 
USDA,  P.O.  Box  2417,  Washington,  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACT 
W.T.  Svensen.  Recreation  Staff  (202) 
382-9407. 

SUPPt-EMENTARY  INFORMATION:  The 
Forest  Service  has  responsibility  for 
management  of  the  Boundary  Waters 
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Canoe  Area  (BWCA)  Wilderness, 
located  in  the  Superior  National  Forest. 
Minnesota.  The  Chief  of  the  Forest 
Service  through  the  Regional  Forester. 
Forest  Supervisor,  and  District  Rangers, 
manages  the  surface  resources  and.  in 
some  instances,  the  subsurface 
resources  of  these  lands. 

Existing  rules  at  36  CFR  Parts  281.  293. 
and  294  specify  and  guide  the 
management  of  the  wilderness  and 
provide  for  enforcement  of  rules  for  the 
benefit  of  pubUc  health,  safety,  and 
welfare  and  the  protection  of  wilderness 
resources. 

The  October  21. 1978.  Boundary 
Waters  Canoe  Area  Wilderness  Act 
updated  and  provided  for  changes  in  the 
way  the  wilderness  is  to  be  managed. 
Among  other  things,  the  legislation 
expanded  the  boundaries  of  the 
wilderness,  created  a  Mining  Protection 
Area  outside  the  wilderness,  eliminated 
harvesting  of  timber  within  the 
wilderness,  reduced  motorized 
snowmobile  and  motorboat  use. 
provided  economic  incentives  to 
businesses  affected  by  the  legislation. 
and  increased  recreation  management 
emphasis  outside  the  wilderness. 

36  CFR  Part  281  contains  general 
prohibitions  a^ecting  behavior  of 
visitors  to  the  National  Forest.  Specific 
prohibited  activities  in  National  Forest 
wilderness  are  set  forth  at  36  CFR 
261.16.  The  proposed  rule  would  change 
the  prohibition  against  possessing  or 
using  a  motor  vehicle,  motorboat  or 
motorized  equipment  in  wilderness  by 
allowing  such  use  when  it  is  authorized 
by  Federal  law  or  regulation. 

In  36  CFR  293.16  are  administrative 
rules  governing  management  of  the 
BWCA  Wilderness.  Section  293.16  is 
obsolete  because  of  the  numerous 
changes  in  management  prescribed  by 
the  1978  Act  The  proposed  rule  would 
specify  the  lakes  and  portions  of  lakes 
where  use  of  motors  is  permitted:  size  of 
permitted  motors:  portages  where 
mechanical  and  mechanized  devices 
may  be  permitted;  snowmobile  routes. 

36  CFR  294.2  provides  for  the 
navigation  of  aircraft  within  an  airspace 
reservation  over  major  portions  of  the 
BWCA  wilderness.  Executive  Order 
10092  is  the  basis  for  this  rule.  The  1978 
BWCA  Wilderness  Act  incorporated 
this  order  into  the  Act.  The  proposed 
rule  would  remove  those  obsolete 
provisions  which  allowed  permits  for 
navigation  within  the  airspace 
reservation  until  January  1, 1952. 
This  action  has  been  reviewed 
pursuant  to  Executive  Order  12291.  It 
has  been  determined  that  this  action  is 
not  a  major  rule  and  does  not  require  a 
regulatory  impact  analysis.  This  rule 
will  have  a  minor  impact  on  the 


economy  and  will  result  in  no  increase 
in  cost  or  prices  for  consumers, 
individual  industries.  Federal.  State  or 
local  Government  agencies,  or 
geographic  regions.  The  proposed  rule 
will  have  no  effect  on  competition, 
employment  investment  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Assistant  Secretary  for  Natural 
Resources  and  Environment  has 
determined  that  this  action  does  not 
require  a  regulatory  flexibility  analysis 
under  the  Regulatory  Fexibility  Act  (5 
U.S.C.  601  et  seq..]  because  the  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities:  it  imposes  no  paper  work  or 
record  keeping  requirements  on  small 
entities:  it  does  not  affect  the 
competitive  position  of  small  entities  in 
relation  to  large  entities:  and  it  does  not 
affect  cash  flow,  liquidity,  or  ability  to 
remain  in  the  market  for  small  entities. 

There  are  no  new  paperwork  or 
information  collection  requirements 
contained  in  the  proposed  rule. 

This  regulation  has  been 
administratively  determined  to  be  a 
categoriclal  exclusion  from  NEPA 
pursuant  to  40  CFR  1501.4(a)(2).  40  CFR 
1508.27(b)  and  Forest  Service  Manual 
1951.2.  Because  the  regulation  fits  into  a 
categorical  exclusion,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  was 
prepared. 

List  of  Subiacts  in  Parts  261. 293.  and  294 

Law  enforcement — prohibitions. 
National  forest.  Navigation  (air). 
Recreation  and  recreation  areas. 
Wilderness  area. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Parts  261.  293.  and  294  of 
Title  36  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  261— PROHIBITIONS 

1.  Revise  the  authority  citation  for  36 
CFR  Part  261  to  read  as  follows: 

Autliority.  30  Stat.  35.  as  amended  (16 
U.S.C  551);  sec.  1.  33  Stat  628  (16  U.S.C.  472): 
50  Stat.  528.  as  amended  (7  U.S.C.  101.  {{]):  82 
Stat.  916  (16  U.S.C.  1246.  (i)):  92  Stat.  1650  as 
amended  (16  U.S.C.  1133  (c)-(d)(l).  unless 
otherwise  noted. 

Z  In  36  CFR  261.16.  revise  the 
introductory  text  and  paragraph  (a)  to 
read  as  follows: 

(261.16    NMoiMi  FoTMt  WHdemM*. 
The  following  are  prohibited  in  a 
National  Forest  Wilderness: 


(a)  Possessing  or  using  a  motor 
vehicle,  motorboat  or  motorized 
equipment  except  as  authorized  by 
Federal  Law  or  regulation. 

3.  In  36  CFR  261.17.  revise  the  heading 
and  introductory  sentence  to  read  as 
follows: 

§261.17    Boundary  Waters  Canoe  ATM 
WUdwTtess. 

The  following  are  prohibited  in  the 
Boundary  Waters  Canoe  Area 
Wilderness: 


PART  293— WILDERNESS— PRIMITIVE 
AREAS 

4.  Revise  the  authority  citation  for  36 
CFR  Part  293  to  read  as  follows: 

Authority:  Sees.  4-6.  92  Stat.  1650.  as 
amended  (16  US.C  1131-36);  74  StaL  215  (16 
use.  528-531);  46  Stat  1020  (16  U.S.C  577- 
577c). 

5.  At  36  CFR  293.16.  revise  the 
heading,  remove  the  introductory 
paragraph  and  paragraphs  (d),  (e).  (f). 
and  (gj  and  revise  paragraphs  (a),  (b). 
and  (c)  so  that  the  section  in  its  entirety 
reads  as  follows: 

§  293. 16    Special  provisions  govaming  ttia 
Boundary  Water*  Canoe  Area  WRdamass, 
Supertor  National  Forest.  Minnesota. 

(a)  Motorboat  Use.  (1)  For  purposes  of 
this  section,  motorboats  permitted  to 
operate  in  the  BWCA  WUdemess  are 
defined  as  watercraft  propelled  by  a 
gasoline  or  electric  powered  motor  with 
the  propeller  below  the  waterline. 

(2]-Motorboats  may  operate  without 
restrictions  on  motor  size  or  number  of 
motors  on  Sand  Point  Lake,  Little 
Vermilion  Lake,  Loon  Lake,  Loon  River, 
and  that  portion  of  Lac  La  Croix  which 
lies  south  of  Snow  Bay  and  east  of 
Wilkins  Bay,  all  in  Saint  Louis  County. 

(3)  Motorboats  with  a  motor  or 
combination  of  motors  totaling  no  more 
than  25  horsepower  may  operate  on 
Trout  Lake  in  Saint  Louis  County,  Fall 
Lake,  Moose  Lake,  Newfound  Lake, 
Newton  Lake.  Sucker  Lake.  Snowbank 
Lake.  South  Farm  Lake,  and  Basswood 
Lake,  except  that  portion  of  Basswood 
Lake  generally  north  of  the  narrows  at 
the  north  end  of  JackHsh  Bay  and  north 
of  a  point  on  the  International  Boundary 
between  Ottawa  Island  and  Washington 
Island,  all  in  Lake  County,  and  East 
Bearskin  Lake  and  Saganaga  Lake, 
except  that  portion  west  of  American 
Point  in  Cook  County. 

(4)  Motorboats  with  a  motor  or 
combination  of  motors  totaling  no  more 
than  10  horsepower  may  operate  on 
Clearwater  Lake.  North  Fowl  Lake, 
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South  Fowl  Lake.  Alder  Lake.  Canoe 
Lake,  Sea  Gull  Lake,  and  Island  River 
east  of  Lake  Isabella,  all  in  Lake  County, 
except  that  motorboats  may  not  operate: 
(i)  After  January  1, 1999  on  that  portion 
of  Sea  Gull  Lake  west  of  Three  Mile 
Island,  and  (ii)  after  January  1, 1994,  on 
Brule  Lake  in  Cook  County  or  until  the 
termination  of  the  operation  of  the  resort 
adjacent  to  Brule  Lake  in  operation  as  of 
1977,  whichever  occurs  first. 

(5)  Motorboats  with  a  combination  of 
motors  that  exceed  25  horsepower  may 
travel  on  the  portion  of  Saganaga  Lake 
in  Cook  County  described  as  the 
Saganaga  Corridor  extending  from  the 
S  iganaga  Narrows  north  to  the 
International  Boundary  east  of  Campers, 
Clark  and  Horseshoe  Islands  and  west 
of  Oskenonton  Island;  provided  that  the 
motor  or  motors  in  operation  at  one  time 
do  not  exceed  25  horsepower. 

(b)  Mechanical  and  mechanized 
portages.  (1)  BWCA  visitors  may  use 
portage  wheels  and  other  non- 
motorized  devices  to  transport 
watercraft  over  the  following  routes: 

(i)  The  portages  along  the 
International  Boundary. 

(ii)  Four  Mile  Portage  from  Fall  Lake 
to  Hoist  Bay  of  Basswood  Lake. 

(iii)  The  portage  from  Back  Bay  to 
Pipestone  Bay  of  Basswood  Lake. 

(iv)  The  portages  from  Fall  Lake  to 
Newton  Ijike  to  Pipestone  Bay  of 
Basswood  Lake. 

(v)  The  portage  from  Vermilion  Lake 
to  Trout  Lake. 

(2)  The  Forest  Service  may  authorize, 
by  special  use  permit,  the  use  of  motor 
vehicles  to  transport  watercraft  over  the 
following  portages: 

(i)  Four  Mile  Portage  from  Fall  Lake  to 
Hoist  Bay  of  Basswood  Lake. 

(ii)  Vermilion  Lake  to  Trout  Lake. 

(iii)  Prairie  Portage  from  Sucker  Lake 
to  Basswood  Lake. 

(iv)  Loon  River  to  Loon  Lake  and  from 
Loon  Lake  to  Lac  La  Croix. 

(c)  Snowmobile  use.  (1)  A  snowmobile 
is  defined  as  a  self-propelled,  motorized 
vehicle  not  e.xceeding  forty  inches  in 
width  designed  to  operate  on  ice  and 
snow,  having  a  ski  or  skis  in  contact 
Vk  ith  the  snow  and  driven  by  a  track  or 
tracks. 

(2)  The  Forest  Service  permits  use  of 
snowmobiles  only  on  the  following 
routes: 

(i)  The  overland  portages  in  Saint 
Louis  County-'rom  Crane  Lake  to  Little 
Vermilion  Lake  in  Canada. 

(ii)  The  route  in  Cook  County  from 
Sea  Gull  River  along  the  eastern  portion 
of  Saganage  Lake  to  Canada. 

(3)  The  Forest  Service  may  issue 
special-use  authorizations  to  use 
snowmobiles  for  the  grooming  of 


specified  cross-country  ski  trails  near 
existing  resorts. 

PART  294— SPECIAL  AREAS 

6.  In  36  CFR  294.2,  revise  the  section 
heading,  remove  paragraph  (d)  in  its 
entirety,  redesignate  existing  paragraphs 
(e)  and  (f)  as  paragraphs  (d)  and  (e),  and 
revise  the  text  of  new  paragraph  (d)  to 
read  as  follows: 

§294.2    NavlgaUon  of  aircraft  within 
airspace  reservation  over  ttie  Boundary 
Waters  Canoe  Area  Wiktefnesa.  Suparior 
National  Forest,  Minnesota. 

•  «        *        •        * 

(d)  Off icial  flights.  The  provisions  of 
§  §  294.2(b)  and  294.2(c)  do  not  apply  to 
nights  made  for  conducting  or  assisting 
in  the  conduct  of  official  business  of  the 
United  States,  of  the  State  of  Minnesota 
or  of  Cook,  St.  Louis,  or  Lake  Counties, 
Minnesota. 

•  *        *        *        % 

8.  Revise  the  authority  citation  which 
follows  S  294.2  to  read  as  follows: 

(Sec.  8.  92  Stat.  1650  (16  U.S.C.  1131):  16 
U.S.C.  472) 

Dated:  November  14, 1984. 
Douglas  W.  MacCIeery, 
Deputy  Assistant  Secretary  for  Naturol 
Resources  and  Environment 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  65 

[Docket  Na  A-3-FRL-2731-11 

State  and  Federal  Administrative 
Orders  Permitting  a  Delay  in 
Compliance  With  State  Implementation 
Plan  Requirements;  Proposed 
Approval  of  an  Administrative  Order 
Issued  by  the  Pennsylvania 
Department  of  Environmental 
Resources  to  Brown  Group 
Recreational  Products,  Inc.,  Hedstrom 
Division 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rulemaking:  invitation 

for  public  comment. 

summary:  EPA  has  proposed  to  approve 
an  Administrative  Order  issued  by  the 
Pennsylvania  Department  of 
Environmental  Resources  to  Brown 
Group  Recreational  Products.  Inc.. 
Hedstrom  Division.  The  Order  requires 
the  company  to  bring  air  emissions  from 
its  metal  surface  coating  facility  in 
Bedford,  Pennsylvania  into  compUance 
with  certain  regulations  contained  in  the 


federally  approved  Pennsylvania  Stale 
Implementation  Plan  (SIP)  by  April  21, 
1985.  Because  the  Order  has  been  issued 
to  a  major  source  and  permits  a  delay  in 
compliance  with  provisions  of  the  SIP,  it 
must  be  approved  by  EPA  before  it 
becomes  effective  as  a  Delayed 
Compliance  Order  pursuant  to  the  Clean 
Air  Act  (the  Act).  If  approved  by  EPA. 
the  Order  will  constitute  an  addition  to 
the  SIP.  In  addition,  a  source  in 
compliance  with  an  approved  Order 
may  not  be  sued  under  the  federal 
enforcement  or  citizen  suit  provisions  of 
'  the  Act  for  violations  of  the  SIP 
regulations  covered  by  the  Order.  The 
purpose  of  this  notice  is  to  invite  public 
comment  on  EPA's  proposed  approval  of 
the  Order  as  a  Delayed  Compliance 
Order. 

date:  Written  comments  must  be 
received  on  or  before  January  4, 1985. 

ADDRESS:  Comments  should  be 
submitted  to  Director,  Air  Management 
Division,  EPA  Region  III,  Sixth  and 
Walnut  Streets,  Philadelphia, 
Pennsylvania  19106.  The  State  Order, 
supporting  material,  and  public 
comments  received  in  response  to  this 
notice  may  be  inspected  and  copied  (for 
appropriate  charges)  at  this  address 
during  normal  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  S.  Arena.  Environmental 
Scientist.  Enforcement  Policy  and  State 
Coordination  Section,  Air  Management 
Division,  U.S.  EPA  Region  HI,  6th  and 
Walnut  Streets.  Philadelphia, 
Pennsylvania  19106.  Telephone:  (215) 
597-6553. 

SUPPLfMENTARY  INFORMATION:  Brown 
Group  Recreational  Products.  Inc.. 
Hedstrom  Division  (hereinafter 
Hedstrom)  operates  a  metal  surface 
coating  facility  at  Bedford. 
Pennsylvania.  The  Order  under 
consideration  addresses  emissions  from 
the  surface  coating  processes,  which  are 
subject  to  §  129.52  of  Title  25  of  the 
Pennsylvania  Code.  The  regulations 
limit  the  emissions  of  Volatile  Organic 
Compounds  (VOC).  and  is  part  of  the 
federally  approved  Pennsylvania  State 
Implementation  Plan.  The  Order 
requires  final  compliance  with  the 
regulation  by  April  21. 1985  through  the 
discontinuance  of  noncomplying  prime 
coatings. 

Because  this  Order  has  been  issued  to 
a  major  source  of  VOC  emissions  and 
permits  a  delay  in  compliance  with  the 
applicable  regulation,  it  must  be 
approved  by  EPA  before  it  becomes 
effective  as  a  Delayed  Compliance 
Order  under  Section  113(d)  of  the  Clean 
Air  Act  (the  Act).  EPA  has  reviewed  the 
Order  and  has  found  that  the  Order 


V 
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does  satisfy  the  requirements  of  this 
subsection. 

EPA's  review  indicates  that  the 
Hedstrom  facility  is  a  major  source  of 
VOC  emissions.  The  facility  is  unable  to 
comply  with  regulations  limiting 
emissions  of  VOCs  codified  at  Section 
129.52  of  Title  25  of  the  Pennsylvania 
Code,  part  of  the  federally  approved 
State  Implementation  Plan,  because  low 
solvent  coatings  are  still  being 
developed.  The  Order  requires 
compliance  with  the  regulation  by  April 
21, 1985,  one  year  after  April  21. 1984. 
the  date  by  which  compliance  is 
otherwise  required.  Prior  to  issuance  of 
the  Order,  Pennsylvania  provided  an 
opportunity  for  public  comment  and 
hearing  on  the  Order.  The  Order 
contains  expeditious  increments  of 
progress  towards  compliance  and 
emission  monitoring  and  reporting 
requirements  and  provides  for  interim 
emission  reduction  requirements  to 
avoid  an  imminent  and  substantial 
endangerment  to  health.  Pennsylvania 
has  determined  that  the  Order  requires 
the  facility  to  comply  with  the  State 
Implementation  Plan  whenever  it  is 
temporarily  able  to  do  so.  The  Order 
notifies  Hedstrom  of  its  Uability  for 
noncompliance  penalities  under  Section 
120  of  the  Clean  Air  Act.  42  U.S.C.  7420. 

It  the  Order  is  approved  by  EPA, 
source  compliance  with  its  terms  would 
preclude  federal  enforcement  action 
under  Section  113  of  the  Act  against  the 
source  for  violations  of  the  regulation 
covered  by  the  Order  during  the  period 
the  Order  is  in  effect.  Enforcement 
against  the  source  under  the  citizen  suit 
provision  of  the  Act  (Section  304)  would 
be  similiarly  precluded.  If  approved,  the 
Order  would  also  constitute  an  addition 
to  the  Pennsylvania  SIP.  However, 
source  compliance  with  the  Order  will 
not  preclude  assessment  of  any 
noncompliance  penalties  under  Section 
120  of  the  Act,  unless  the  source  is 
otherwise  entitled  to  an  exemption 
under  Section  120(a)(2)  (B)  or  (C). 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  Order.  Written  comments 
received  by  the  date  specified  above 
will  be  considered  in  determining 
whether  EPA  may  approve  the  Order. 
After  the  pubHc  comment  period,  the 
Administrator  of  EPA  will  publish  in  the 
Federal  Reguter  the  Agency's  final 
action  on  the  Order  in  40  CFR  Part  65. 

List  of  Subjects  in  40  CFR  Fart  65 

Air  pollution  control. 

(42  U.S.C  7413,  7601) 


Dated:  November  20, 19S4. 
Thonat  P.  Eichler. 
Regional  Administrator.  Region  111. 
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40  CFR  Part  154 
(OPP-2S0058  FRL-2729-27] 

Pesticide  Registration  and 
Classification  Procedures;  Notification 
to  ttte  Secretary  of  Agriculture  of  a 
Proposed  Regulation  on  Criteria  and 
Procedures  for  Special  Reviews  of 
Pesticides 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notification  to  the  Secretary  of 

Agriculture. 

summary:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  the  U.S.  Department  of 
Agriculture  a  proposed  regulation  that 
would  revoke  40  CFR  162.11  (a)  and  (b) 
and  to  issue  a  new  subpart  in  40  CFR 
Part  154  in  it  place.  Section  162.11 
contains  rules  governing  what  is  known 
as  the  "Rebuttal  Presumption  Against 
Registration"  or  RPAR  process.  The 
proposed  amendments  would  revise 
both  the  substantive  criteria  under 
which  EPA  initiates  review  of  pesticide 
products  and  the  procedures  for  the 
process.  This  action  is  required  by 
section  25(a)(2)(A)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended. 

RM  FURTHER  INFORMATION  CONTACT: 

By  mail:  Joanne  Dizikes,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  Street  SW.. 
Washington,  D.C.  20460. 

Office  location  and  telephone  number 
Rm.  711C.  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703-557- 
7400). 

SUPPLEMENTARY  INFORMATION:  Section 
25(a)(2)(A)  of  FIFRA  provides  that  the 
Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  proposed  regulation  at  least  60  days 
prior  to  signing  it  for  publication  in  the 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  the 
proposed  regulation  within  30  days  after 
receiving  it,  the  Administrator  shall 
issue  for  publication  in  the  Federal 
Register,  with  the  proposed  regulation, 
the  comments  of  the  Secretary,  if 
requested  by  the  Secretary,  and  the 
response  of  theAdministrator 
concerning  the  Secretary's  comments.  If 
the  Secretary  does  not  comment  in 
writing  within  30  days  after  receiving 


the  proposed  regulation,  the 
Administrator  may  sign  the  regulation 
for  publication  in  the  Federal  Register 
anytime  after  the  30-day  period. 

Pursuant  to  FIFRA  section  25(a)(3),  a 
copy  of  this  proposed  regulation  has 
been  forwarded  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate. 

(Sec.  25,  Pub.  L  92-516,  86  Stat.  973  as 
amended  (7  U.S.C  136  et  seq.)) 

Dated:  November  19, 1984. 
Susan  H.  SheniMii, 

Acting  Director.  Office  of  Pesticide  Programs. 
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[40  CFR  Part  180] 

(OPP-300109  hn^730-7] 

N-Methylpyrrolidone;  Proposed 
Exemption  From  the  Requirement  of  a 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  notice  proposes  that  N- 
methylpyrrolidone  be  exempted  from 
the  requirement  of  a  tolerance  when 
used  as  a  solvent,  cosolvent  in  pesticide 
formulations.  This  proposed  regulation 
was  requested  by  GAF  Corp. 
DATE:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300109J.  must  be  received  on  or  before 
January  4, 1985. 

ADDRESS:  By  mail,  submit  comments  to: 
Program  Management  and  Support 
Division  {TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
D.C.  20460.  • 

In  person,  deliver  commenfs  to: 
Registration  Division  (TS-767). 
Environmental  Protection  Agency.  Rm.  • 
716.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
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public  inspection  in  Rm.  236  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  N.  Bhushan  Mandava, 
Registration  Support  and  Emergency 
Response  Branch.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC.  20460. 

Office  location  and  telephone  number: 
Registration  Support  and  Emergency 
Response  Branch.  Rm.  724A,  CM  «2.  ' 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  703-557-770a 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  GAF  Corp.,  the  Administrator 
proposes  to  amend  40  CFR  180.1001(d) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  N- 
methylpyrroiidone  when  used  as  a 
solvent,  cosolvent  in  pesticide 
formulations  applied  to  growing  crops 
only. 

Inert  ingredients  are  all  ingredients 
which  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c),  and  include, 
but  are  not  limited  to,  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
solvents  such  as  water;  bails  such  as 
sugar,  starches,  and  meat  scraps;  dust 
carriers  such  as  talc  and  clay;  fillers; 
wetting  and  spreading  agents; 
propellants  in  aerosol  dispensers:  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Preambles  to  proposed  rulemaking 
documents  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 
toxicological  and  other  scientific  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 

Name  of  inert  ingredient.  N~ 
Methylpyrroiidone. 

Name  and  address  of  requestor  GAF 
Corp.,  Wayne,  NJ  07470. 

Bases  for  approval.  [1]  N- 
Methyipyrrolidone  is  cleared  under  40 
CFR  180.1047  when  used  in  pesticide 
formulations  with  the  fungicide  triforine 
applied  to  certain  crops  only. 

(2)  An  adequate  toxicity  data  base  on 
/V-methyipyrrolidone  exists,  including 
90-day  feeding  studies  in  dogs  and  rats 
(no-observed-effects  levels  (NOEL's)  of 
1,000  ppm  (25  mg/kg)  in  dogs  and  2.000 
ppm  (SO  mg/kg)  in  rats,  respectively,  the 
highest  levels  tested)  and  negative 
response  for  mutagenicity  (Ames  test). 

Based  on  the  above  information  and 
review  of  its  use,  it  has  been  found  that 
when  used  in  accordance  with  good 


agricultural  practices  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environment.  It  is 
concluded,  therefore,  that  the  proposed 
amendment  to  40  CFR  Part  180  will 
protect  the  public  health,  and  it  is 
proposed  that  the  regulation  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  this  inert  ingredient,  may 
request  within  30  days  after  publication 
of  this  notice  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  408(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number,  (OPP-3001091.  All 
written  comments  filed  in  response  to 
this  notice  of  proposed  rulemaking  will 
be  available  for  public  inspection  in  the 
Registration  Support  and  Emergency 
Response  Branch  at  the  address  given 
above  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164;  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  408(e),  68  Stat.  514  (21  U.S.C.  346a(e))) 

List  of  Subjects  in  40  CFR  Part  188 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  November  23, 1964. 
Rob«rt  V.  Brown, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

PART  180— (AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
180.1001(d)  be  amended  by  adding  and 
alphabetically  inserting  the  inert 
ingredient  as  follows: 


§  180.1001    Eiamptions  from  tit* 
requirement  of  a  tolerance. 


(d)  • 


A^M«»y«  pyrtoMona  (CAS  n«g 
No  120-84-S). 
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40  CFR  Part  180 

[OPP-300108;  FRL-2730-8) 

Vlnylpyrrolidone-Styrene  Copolymer; 
Proposed  Exemption  From  ttie 
Requirement  of  a  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  document  proposes  that 
vinylpyrrolidone-styrene  copolymer  be 
exempted  from  the  requirement  of  a 
tolerance  when  used  as  an  opacifier  in 
pesticide  formulations.  This  proposed 
regulation  was  requested  by  GAF  Corp. 
date:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300108],  must  be  received  on  or  before 
January  4, 1985. 

address:  By  mail,  submit  comments  to: 
Program  Management  and  Support 
Division  (TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  Street  SW., 
Washington,  D.C  20460 
In  person,  deliver  comments  to: 
Registration  Division  (TS-767C), 
Environmental  Protection  Agency. 
Rm.  716A.  CM*2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  thai  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 
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FOR  PURTHEfl  INFORMATION  CONTACT 

By  mail:  N.  Bhushan  Mandava, 
Registration  Support  and  Emergency 
Response  Branch,  Environmental 
Protection  Agency.  401  M  Street  SVV.. 
Washington.  D.C.  20460 

Office  location  and  telephone  number: 
Registration  Support  and  Emergency 
Response  Branch.  Rm.  724A.  CM#2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202.  703-557-7700. 

SWH^IKMTARY  INFORMATION:  At  the 
request  of  the  GAP  Corp..  the 

Administrator  proposes  to  amend  40 
CFR  180.1001(c)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  vinylpyrrohdone-styrene 
copolymer  when  used  as  an  opacifier  in 
pesticide  formulations  applied  to 
growing  crops  only. 

Inert  ingredients  are  all  ingredients 
which  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c).  and  include, 
but  are  not  limited  to.  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
solvents  such  as  water  baits  such  as 
sugar,  starches,  and  meat  scraps;  dust 
carriers  such  as  talc  and  clay;  fillers; 
wetting  and  spreading  agents; 
propellents  in  aerosol  dispensers;  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredients  may  or  may  not  be 
chemically  active. 

Preambles  to  proposed  rulemaking 
documents  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making- 
the  request  for  the  exemption,  and 
toxicological  and  other  scientific  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 
Name  of  inert  ingredient. 
Vinylpyrrolidone-styrene  copolymer. 

Name  and  address  of  requestor.  GAF 
Corp..  Wayne.  NJ  07470. 

Bases  for  approval.  Safety  of  the 
proposed  use  is  inferred  from  the  40  CFR 
180.1001(c)  clearance  and  from  the  food 
additive  clearances  noted  below. 

(1)  Vinylpyrrohdone  polymer 
(polyvinylpyrrolidone;  PVP): 

(a)  Exempted  from  the  requirement  of 
a  tolerance  under  40  CFR  180.1001(c). 
with  a  molecular  weight  of  40,000  or 
over. 

(b)  Direct  food  additive  status  under 
21  CFR  172.210  as  a  coating  agent  on 
fresh  citrus  fruits. 

(c)  Has  a  tolerance  as  a  clarifying 
agent  of  80  ppm  in  wine  and  10  ppm  in 
beer  under  21  CFR  173.55. 

(2)  Styrene: 


(a)  Direct  food  additive  status  under 
21  CFR  172.615— synthetic  flavorings 
and  adjuvants. 

(b)  Indirect  food  additive  status  under 
21  CFR  173.300 — resinous  and  polymeric 
coatings  in  food-contact  surfaces. 

(c)  Indirect  food  additive  status  under 
21  CFR  176.170 — components  of  a  paper 
and  paperboard  in  contact  with  aqueous 
and  fatty  foods. 

Based  on  the  above  information  and 
review  of  its  use,  it  has  been  found  that 
when  used  in  accordance  with  good 
agricultural  practices  this  ingredient  is 
useful  and  does  not  post  a  hazard  to 
humans  or  the  environment.  It  is 
concluded,  therefore,  that  the  proposed 
amendment  to  40  CFR  Part  180  will 
protect  the  public  health,  and  it  is 
proposed  that  the  regulation  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  this  inert  ingredient,  may 
request  within  30  days  after  publication 
of  this  notice  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  408(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number,  (OPP-300108].  All 
written  comments  filed  in  response  to 
this  notice  9f  proposed  rulemaking  will 
be  available  for  public  inspection  in  the 
Registration  Support  and  Emergency 
Response  Branch  at  the  address  given 
above  from  6  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9ft- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  406(e].  68  Stat.  514  (21  U.S.C.  34ea(e))) 


List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  November  23,  1984. 
Robert  V.  Browm. 

Acting  Director.  Registration  Divuion.  Office 
of  Pesticide  Programs. 

PART  180-{AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
180.1001(d)  be  amended  by  adding  and 
alphabetically  inserting  the  inert 
ingredient  as  follows: 

!  1S0.1001    Eiimpttons  from  ttie 
raqulrmnents  of  a  tolerance. 


(d) 


Inart  IngnJini 


UmM 


Um« 


Vin»)pyntj(idon»- 
»lyf  eo»  copotymw 
(CAS  Reg  No 
2S0e6-2»-7) 


NMIoncMdZ 
p6fcvnt  of  Ih* 
low  lormuMion 


Opacfhar. 
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40  CFR  Part  261 

[SWH-FRL2729-3] 

Hazardous  Waste  Management 
System;  Identification  and  Usting  of 
Hazardous  Waste 

agency:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Correction  notice;  extension  of 
comment  period. 


summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  correcting  a 
proposed  rule  and  request  for  comment, 
published  in  the  Federal  Register  on 
October  23,  1984  (49  FR  42580-42593). 
The  rule  proposed  to  exclude  solid 
wastes  generated  at  several  particular 
generating  facilities  from  the  lists  of 
hazardous  wastes  in  40  CFR  261.31  and 
261.32.  That  proposal,  as  published, 
inadvertently  omitted  a  portion  of  the 
proposed  regulation.  This  rule  intends  to 
publish  Table  2  in  its  entirety  as 
originally  envisioned. 

The  supplementary  information  for 
the  proposal  also  noted  at  several  points 
that  a  more  detailed  discussion  of  the 
representativeness  of  the  samples  would 
he  placed  in  the  public  docket.  That 
information  is  now  available.  In  order  to 
provide  an  adequate  opportunity  to 
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comment  on  the  complete  proposal,  the 
Agency  is  extending  the  comment  period 
on  the  entire  proposal  imtil  January  7, 
1985.  The  public  is  given  another 
opportunity  to  request  a  hearing. 
DATES:  EPA  will  accept  public 
comments  on  the  proposed  exclusions 
noted  above,  as  corrected  today,  until 
January  7, 1985.  Any  person  may  request 
a  hearing  on  these  proposed  exclusions 
by  filing  a  request  with  Eileen  B. 
Claussen,  whose  address  appears 
below,  by  December  17, 1984.  The 
request  must  contain  the  information 
prescribed  in  40  CFR  260.20(d). 
ADDRESSES:  Comments  should  be  sent 
to  the  Docket  Clerk,  Office  of  Solid 
Waste  (WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  D.C.  20460. 

Requests  for  a  hearing  should  be 
addressed  to  Eileen  B.  Claussen, 
Director,  Characterization  and 
Assessment  Division,  Office  of  Solid 
Waste  (WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  D.C.  20460. 
Communications  should  indentify  the 
regulatory  docket  number  "Section 
3001— Delisting  Petitions." 

The  public  docket  for  these  proposed 
exclusions  is  located  in  Room  S-212A, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington.  D.C. 
20460.  and  is  available  for  viewing  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays. 
FOR  FURTHER  INFORMATION  CONTACT 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information,  contact  Mr.  William  Sproat 
or  Mr.  Myles  Morse,  Office  of  Solid 
Waste  (WH-562B),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington.  D.C.  20460,  (202)  475-8551. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials,  Waste 
treatment  and  disposal.  Recycling. 

Dated:  November  27, 1984, 
Lee  M.  Thomas, 

Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  corrected  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTINQ^F  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
reads  as  follows: 

Authority:  Sees.  1006,  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905.  6912(a).  6921.  and  6922). 


Appendix  XI    [Amended] 

2.  In  Appendix  XI  to  Part  261.  Table  2, 
originally  published  on  page  42593, 
October  23, 1984.  is  corrected  by 
revising  it  in  its  entirety  to  read  as 
follows: 


Table  2.— Wastes  Excluded  From  SpeaFtc 
Sources 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  5400 

Modification  of  Federal  Timber 
Contracts 

aoency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  rulemaking. 

summary:  This  proposed  rulemaking 
would  establish  procedures  for 
modification  of  certain  Federal  Timber 
Contracts  that  were  awarded  by  the 
Bureau  of  Land  Management  (BLM).  The 
proposed  rulemaking  to  implement 
sections  of  the  Federal  Timber  Contract 
Payment  Modification  Act  of  1984  (Pub. 
L  98-478)  is  required  by  that  Act  to  be 
published  as  final  regulations  within  90 
days  of  its  enactment. 
date:  Comments  should  be  submitted 
by  January  4. 1985.  Comments  received 
or  postmarked  after  the  above  date  may 
not  be  considered  as  part  of  the 
decisionmaking  process  on  a  final 
rulemaking. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  1800  C  Street  NW., 
Washington,  D.C  20240.  Comments  from 
the  public  are  available  for  inspection  in 
Room  5555  of  the  above  address  during 
regular  business  hours  (Monday-Friday 
7:45  a.m.-4:15  p.m.). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Frost,  (202)  653-8864. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Timber  Contract  Payment 
Modification  Act  (Pub.  L.  98-478)  was 
enacted  October  16, 1984.  The  Act 
directs  the  Secretary  of  the  Interior  and 
the  Secretary  of  Agriculture  to  permit  a 
requesting  purchaser  to  return  to  the 
government  a  volume  of  the  purchaser's 
timber  contracts  upon  payment  of  a  buy- 
out charge  as  specified  by  the  Act.  The 
Act  establishes  conditions  which  shall 
be  met  in  order  for  a  timber  sales 
contract  to  qualify  for  buy-out. 

The  Act  directs  the  Secretary  of  the 
Interior  and  the  Secretary  of  Agriculture 
to  publish  in  the  Federal  Register  final 
regulations  implementing  the  Act  within 
90  days  of  its  enactment.  In  order  to 
meet  the  legislatively  mandated  90  days 
schedule  for  issuance,  the  period  for 
public  comment  has  been  limited  to  30 
days.  Maximum  public  input  is 
encouraged  and  the  public's  views  on 
specific  sections  are  solicited.  For  these 
reasons  the  preamble  will  identify 
specific  sections  of  the  regulation  for 
which  public  comments  would  be 
especially  useful  in  developing  the  final 
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regulations.  The  public  is  asked  to 
comment  on  these  sections  as  well  as  on 
all  other  aspects  of  the  proposed 
regulation. 

In  order  to  implement  the  pertinent 
sections  of  the  Act.  this  proposed 
rulemaking  would  establish  a  new 
subpart  in  43  CFR  Part  5000  titled  43 
CFR  Subpart  5475.  The  proposed 
rulemaking  would  provide  guidance  to 
authorized  officers  of  the  Bureau  of 
Land  Management  and  to  holders  of 
timber  contracts  which  meet  the 
requirements  of  the  Act.  This  proposed 
rulemaking  would  apply  only  to 
contracts  for  timber  sales  awarded  by 
the  Bureau  of  Land  Management. 
However,  the  Act  provides  for  similar 
rules  to  be  issued  by  the  Secretary  of 
Agriculture  for  Forest  Service  timber 
sale  contracts. 

The  Bureau  of  Land  Management  and 
the  Forest  Service  engaged  in  extensive 
consultation  And  coordination  during  the 
development  of  their  respective 
proposed  rules  to  achieve  as  much 
consistency  as  possible.  Because  of 
different  legislative  direction  and 
operational  procedures,  complete 
consistency  is  not  possible.  However, 
considerable  uniformity  has  been 
achieved,  and  the  public  is  specifically 
requested  to  identify  further 
opportunities  for  consi^ency  between 
•he  regulations  of  the  two  agencies. 

Specific  sections  of  the  proposed 
regulations  are  discussed  below. 

Section  5475.0-5     Definitions. 

This  section  provides  definitions  of 
terms  that  are  used  in  this  subpart  Most 
of  the  definitions  are  taken  directly  from 
the  Act. 

The  Department  of  the  Interior  solicits 
comments  en  ail  defmitions  developed 
in  this  section.  While  public  comment  is 
requested  on  all  deflnitions  offered, 
three  definitions  are  of  particular 
importance  in  implementing  the  Act  and 
the  public's  views  on  the  definitions 
provided  below  would  be  especially 
useful  in  the  development  of  final 
regulations. 

The  Department  has  provided  a 
defmition  of  "Affiliates"  which  reflects 
the  intent  of  the  Act  but  requests  public 
input  concerning  the  most  appropriate 
point  in  time  to  employ  when  making 
the  determination  of  whether  affiliation 
exists  for  the  purposes  of  the  act. 

The  Department  of  the  Interior  also 
requests  public  comments  concerning 
the  definition  of  "Net  book  worth"  as 
developed  in  this  proposed  rulemaking. 

The  public  is  also  specifically 
requested  to  comment  on  the  definition 
of  "reasonable  rates  and  terms"  as  used 
in  this  proposed  rulemaking. 


Section  5475.1     Contract  Modification 
Application. 

This  section  of  the  proposed 
rulemaking  outlines  procedures  that 
would  be  followed  for  developing  and 
distributing  application  packages  to 
each  purchaser.  Application  packages 
will  be  developed  by  the  authorized 
o^icer  of  the  Bureau  of  Land 
Management  and  would  be  distributed 
to  firms  holding  contracts  which  qualify 
for  modiHcation.  This  section  also 
describes  the  timber  sale  data  which 
will  be  included  in  the  application 
package. 

This  section  also  provides  that  in 
cases  where  purchasers  hold  qualifying 
contracts  in  more  than  one  State,  the 
authorized  officer  in  the  State  having  the 
largest  volume  of  the  purchaser's  timber 
will  prepare  the  application  package  for 
distribution  to  contract  purchasers.  This 
approach  will  minimize  the  compliance 
burden  on  contract  holders  by  providing 
a  single  contact  point  for  all  application 
processing. 

Section  5475.2    Qualifications  and 
Volume  Entitlement. 

Section  5475.2-1     Qualifications. 

This  section  of  the  proposed 
rulemaking  sets  out  the  criteria  specified 
in  the  Act  for  determining  whether 
timber  sale  contracts  are  qualified  for 
buy-out.  As  proposed,  the  regulations 
state  that  only  those  timber  sale 
contracts  bid  prior  to  January  1. 1982, 
and  held  as  of  June  1, 1984.  may  qualify 
for  buy-out.  The  only  exception  would 
be  in  cases  where  a  contract  was 
defaulted  after  January  1, 1981,  and 
settlement  of  damages  has  not  been 
reached  between  the  purchaser  and  the 
United  States,  and  where  the 
purchaser's  loss  on  all  ot  its  qualifying 
timber  contracts  as  determined  by  these 
regulations  is  in  excess  of  50  percent  of 
the  net  book  worth  of  the  purchaser. 

Section  5475.2-2     Volume  Entitlement. 

This  section  would  establish  the 
standards  specified  in  the  Act  for 
calculation  of  a  purchaser's  volume 
entitlement.  The  proposed  regulations 
also  would  provide  that  the  total 
remaining  volume  as  of  January  1, 1982, 
of  both  Bureau  of  Land  Management 
and  Forest  Service  timber  sale  contracts 
held  by  the  purchaser  shall  be  used'to 
establish  buy-out  entitlement. 

Under  the  proposed  regulations  those 
purchasers  holding  27.3  million  board 
feet  of  timber  or  less  that  is  qualified  for 
buy-out  would  be  entitled  to  buy  out  up 
to  15  million  board  feet  of  timber,  or  one 
contract,  whichever  is  greater  in  volume. 


The  proposed  section  would  also 
provide  fot  exceeding  these  limitations 
under  certain  conditions. 

Section  5475.2-3     Volume  Exceptions. 

This  section  provides  an  exception  to 
the  requirements  of  volume  entitlement 
outlined  in  section  5475.2-2. 

Section  5475.3    Determination  of  Buy- 
out Charge. 

This  section  of  the  proposed 
regulations  would  provide  guidance  to 
the  authorized  officer  for  determining 
the  buy-out  charge  for  returned  contacts. 

Section  2(a)(3)(A)  of  the  Act  requires 
that  the  determination  of  the  purchaser's 
loss  be  made  by  subtracting  the  current 
delivered  log  value  from  the  delivered 
log  cost  based  on  current  contract 
return.  The  section  provides  guidance  to 
the  authorized  officer  concerning 
methods  to  be  employed  in  determining 
delivered  log  value  and  delivered  log 
cost. 

The  section  would  also  set  out  how 
the  authorized  officer  will  establish  the 
amount  overbid  on  each  contract, 
including  contracts  on  which  timber  has 
been  partially  removed. 

The  proposed  regulation  also  outlines 
proposed  requirements  for  purchasers 
who  elect  to  submit  statements  of  net 
book  worth  in  order  to  qualify  for  buy- 
out of  timber  contracts.  Acceptable 
statements  of  net  worth  would  include  a 
statement  of  net  worth  from  an  annual 
or  quarterly  report,  whichever  is  most 
recent,  together  with  the  opinion  of  an 
independent  certified  public  accountant 
that  such  a  net  worth  statement  is  in 
accordance  with  generally  accepted 
accounting  standards  in  use  in  the 
timber  industry. 

The  section  would  also  provide  the 
authorized  officer  with  the  authority  to 
independently  verify  submissions  of  net 
book  worth. 

The  proposed  regulations  in  this 
section  would  provide  the  formula  for 
determining  the  buy-out  cost  based  on 
net  book  worth,  purchaser  loss  and 
currently  held  volume  as  specified  by 
section  (2)(a)(3)(A)  of  the  Act. 

The  proposed  regulation  would 
provide  formulas  for  buy-out  of 
contracts  in  situations  where  the 
purchaser  elects  not  to  submit  a 
statement  of  net  book  worth  with  his  or 
her  application  to  the  authorized  officer. 

Finally,  this  section  would  establish 
how  the  authorized  officer  would  credit 
a  road  construction  allowance  against 
buy-out  charges  for  qualifying  contracts 
and  against  timber  sales  that  were 
extended  pursuant  to  BLM  Instruction 
Memorandum  No.  83-743. 
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Section  5475.4    Conditions  of  Return  of 
Timber  Sale  Contracts. 

This  proposed  section  would 
implement  section  (2)(a)(4)(B)  of  the  Act 
which  provides  that  the  Department  of 
the  Interior  may  accept  the  return  of 
certain  timber  sale  contracts  on  a 
conditional  basis.  Under  this  proposed 
section,  contracts  returned  on  which 
work  has  been  initiated  shall  be 
reviewed  by  the  authorized  officer.  In 
addition,  the  authorized  officer  may 
attach  conditions  which  must  be  fulfilled 
by  the  purchaser  prior  to  final 
acceptance  of  the  contract  by  the 
authorized  officer. 

The  section  would  also  implement 
section  (2)(a)(4)(C)  of  the  Act  which 
permits  the  Department  of  the  Interior  to 
reject  the  return  of  timber  sale  contracts 
under  certain  conditions. 

Section  5475.5    Alternative  Method  of 
Payment. 

The  Act  provides  authority  for  the 
Secretary  of  develop  procedures  for 
financing  returned  contracts  in 
situations  where  holders  of  contracts 
are  unable  to  obtain  financing  from 
private  institutions.  This  section 
describes  procedures  to  be  used  by  Ihe 
authorized  officer  in  determining 
whether  to  grant  financing  to  a  contract 
holder  who  is  unable  to  obtain  financing 
elsewhere. 

As  proposed,  the  section  would 
require  contract  holders  to  provide 
evidence  that  financing  was  unavailable 
and  also  provides  schedules  for 
repayment  of  any  amount  of  the  contract 
buy-out  financed  by  the  government. 

Section  5475.6    Protests  and  Appeals. 

This  proposed  section  describes 
procedures  for  appealing  decisions  of 
the  authorized  officer.  Issues  which 
arise  during  the  preparation  of  the  buy- 
out agreement  may  be  appealed  under 
the  provisions  of  Part  4  of  Title  43  of  the 
Code  of  Federal  Regulations.  Issues 
which  arise  after  a  buy-out  has  been 
executed  may  be  appealed  under  the 
provisions  of  the  Contract  Disputes  Act. 
(92  Stat.  2383) 

The  principal  authors  of  this  proposed 
rulemaking  are  Charles  Frost.  Division 
of  Forestry,  Bureau  of  Land 
Management,  Washington  Office,  and 
Dave  Estola  of  the  Bureau  of  Land 
Management,  Oregon  State  Office, 
assisted  by  the  staii  of  the  Office  of 
Legislation  and  Regulatory 
Management.  Bureau  of  Land 
Management. 

It  is  hereby  determined  that  the 
publication  of  this  proposed  rulemaking 
is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 


human  environment  and  that  a  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332{2)(C))  is  not 
required. 

The  Department  of  the  Interior  has 
determined  this  document  is  not  a  major 
rule  under  Executive  Order  12291  and. 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

The  Department  of  the  Interior  has 
further  determined  that  the  rule  will  not 
have  a  negative  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  There  will  be  no  significant 
negative  effect  on  any  user  group,  and 
any  economic  effects  of  the  proposed 
regulation  will  be  positive. 

The  information  collection 
requirements  contained  in  this  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
clearance  under  44  U.S.C.  3507. 

List  of  SubjecU  in  43  CFR  Part  5400 

A  dministrative  practice  and 
procedure.  Forests  and  forest  products. 
Public  lands.  Reporting  Requirements. 

Under  the  authority  of  the  Federal 
Timber  Contract  Payment  Modification 
Act  of  October  16. 1984  (Pub.  L  98-498). 
it  is  proposed  to  amend  Group  5000,  Part 
5400.  Subchapter  B.  Chapter  II  of  Title  43 
of  the  Code  of  Federal  Regulations  by 
adding  Subpart  5475  to  read  as  follows: 

Subpart  5475— Federal  Tlmbar  Contract 
Paymant  Modification 

Sec 

5475.0-3    Authority. 

5475.0-5    Definitions. 

5475.    Contract  modification  applications. 

5475.2  Qualifications  and  volume 
entitlement. 

5475.2-1    Qualification. 
5475.2-2    Volume  entitlement. 
5475.2-3    Volume  exceptions. 

5475.3  Determination  of  buy-out  change. 

5475.4  Conditions  for  return  of  timber  sale 
contracts. 

5475.5  Alternative  method  of  payment. 

5475.6  Protests  and  appeals. 
Authority:  Federal  Timber  Contract 

Payment  Modification  Act  of  October  16, 1984 
(Pub.  L  98-478). 

Subpart  5475— Federal  Timber 
Contract  Payment  Modification 

9  5475.0-3    Authority. 

The  Federal  Timber  Contract  Payment 
Modification  Act  of  October  16, 1984. 
(Pub.  L.  98-478]  authorizes  and  directs 
the  Secretary  of  the  Interior  to  permit  a 
requesting  purchaser  to  return  to  the 
Government  a  volume  of  the  purchaser's 
qualifying  timber  contracts  upon 
payment  or  arrangement  for  payment  of 
a  buy-out  charge. 


§5475.0-5    DtfMtiona. 

As  used  in  this  subpart,  the  term: 

(a)  "Act"  means  the  Federal  Timber 
Contract  Payment  Modification  Act  of 
October  16, 1984  (Pub.  L.  98-478). 

(b)  "Purchaser"  means  a  holder  of  a 
contract  to  purchase  timber  from  the 
Secretary  of  the  Interior. 

(c)  "Authorized  officer"  means  any 
person  authorized  by  the  Secretary  to 
administer  regulations  in  this  subpart. 

(d)  "Purchaser's  loss"  means  current 
delivered  log  cost  minus  current 
delivered  log  value,  as  of  October  16, 
1984,  all  as  determined  by  the 
authorized  officer: 

(e)  "Net  book  worth"  means  the 
excess  of  the  assets  of  a  company  over 
the  liabilities  as  reported  in  its  most 
recent  annual  or  quarterly  financial 
statement  within  15  mondis  of  the  date 
of  the  purchaser  buy-out  request. 

Net  book  worth  shall  not  include  the 
value  of  any  outstanding  federal  timber 
sale  contracts. 

(0  "Independent  certified  public 
accountant"  means  an  individual 
authorized  by  a  government  agency 
(generally  a  slate  agency)  to  render  an 
opinion  on  the  propriety  of  financial 
statements.  Such  an  individual  may 
practice  as  a  sole  practitioner  or  as  a 
member  of  a  firm  of  certified  public 
accountants  but  shall  not  be  an 
employee  of  the  applicant. 

(g)  "Board  feet  of  net  merchantable 
volume"  means  the  amount  of 
merchantable  timber  remaining  on  a 
sale  area  based  on  BLM  16-foot  timber 
measurement  standards. 

(h)  "Affiliates".  Concerns  are 
affiliates  of  each  other  when  either 
directly  or  indirectly,  one  concern 
controls  or  has  the  power  to  control  the 
other,  or  a  third  party  or  parties  that 
controls  or  has  the  power  to  control 
both.  In  determining  whether  or  not 
affiliation  exists,  consideration  shall  be 
given  to  all  appropriate  factors, 
including,  but  not  limited  to.  common 
ownership,  common  management,  and 
contractual  relationships. 

(i)  "Qualifying  contracts"  means  BLM 
sales  contracts  bid  prior  to  January  1, 
1982.  and  held  as  of  June  1, 1984. 

(j)  "Volume  entitlement"  means  the 
aggregate  amount  of  BLM  and  Forest 
Service  net  merchantable  volume  of 
timber  which  may  be  returned  to  the 
United  States  subject  to  a  buy-out 
charge. 

(k)  "Conditional  contract"  means  an 
otherwise  qualifying  contract  that  is 
proposed  for  buy-out  on  which  harvest 
and/or  road  construction  activities  have 
commenced. 

(I)  "Reasonable  rates  and  terms" 
means  interest  rates  that  are  within  3 
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percentage  points  above  the  average 
market  yield  of  outstanding  treasury 
obligations  with  remaining  years  to 
maturity  of  5  years  as  reported  by  the 
U.S.  Treasury,  and  having  terras  of  5 
years. 

9  S47S.1    Contract  modtfleatton 


(a)  The  authorized  officer  shall 
prepare  a  modification  application 
package  for  each  BLM  timber  sale 
purchaser,  including  affiliates  holding 
contracts  that  qualify  for  termination 
under  the  Act.  Application  packages  for 
purchasers  holding  qualifying  contracts 
in  more  than  one  State  shall  be  prepared 
by  the  authorized  officer  having  the 
greatest  volume  under  BLM  qualifying 
contracts  for  individual  purchasers.  The 
authorized  officer  shall  provide  timber 
sale  statistics,  purchaser  loss,  and 
contract  overbid  information  to  be 
included  in  the  modification  application. 
Purchasers  who  elect  to  pay  less  than 
the  maximum  buy-out  charge  as 
specified  in  section  (3)(A)  of  the  Act, 
shall  submit  a  net  worth  determination 
as  part  of  the  completed  application 
package  (see  S  5475.3(c)).  Purchasers 
that  also  hold  U.S.  Forest  Service 
contracts  that  qualify  for  termination 
under  the  Act  shall  include  a  complete 
copy  of  each  Forest  Service  modification 
application  when  submitting  a  BLM 
application  to  the  authorized  officer. 

(b)  The  application  shall  be  completed 
and  returned  within  90  days  of 
publication  in  the  Federal  Register  of 
final  regulations  for  this  subpart. 

9M7S.2    QiMHficatton «td vohMM 
■nlltlsiiMiil. 

§5475.2-1    OuaMcatlon. 

To  quaUfy  for  buy-out  under  this 
subpart  a  timber  sale  contract  must 
have  been  bid  prior  to  January  1, 1982, 
and  be  held  as  of  June  1. 1984.  In  cases 
where  such  a  contract  was  defaulted 
after  January  1, 1981.  such  a  contract 
may  qualify  for  buy-out  under  this 
subpart  provided:  (a)  Setdement  for 
damages  has  not  been  reached  between 
the  purchaser  and  the  United  States:  and 
(b)  the  purchaser's  loss  on  all  of  its 
qualifying  timber  sales  contracts  as 
determined  under  S  5475.3(a)  of  this 
subpart  is  in  excess  of  SO  per  centum  of 
the  net  book  worth  of  the  purchaser. 

SS475ut-2    Volunw  •ntmcmcnt 

Except  as  provided  in  J  5475.2-3  of 
this  subpart 

(a)  Following  the  establishment  of  a 
purchaser's  qualification  as  set  forth  in 
5  5475.2-1.  a  purchaser  holding  more 
than  27J  million  board  feet  of  net 
merchantable  timber  shall  be  entitled  to 
buy  out  up  to  55  per  centum  of  such 


timber  volume  up  to  a  maximum  of  200 
million  board  feet  The  total  remaining 
volume  on  BLM  and  Forest  Service 
timber  sales  contracts  as  of  January  1, 
1982,  as  set  forth  in  the  appropriate 
agency's  qualified  timber  sale  contracts, 
shall  be  used  to  establish  buy-out 
entitlement 

(b)  A  purchaser  holding  27.3  million 
board  feet  or  less  of  timber  qualified 
under  section  5475.2-1  of  this  subpart  is 
entided  to  buy-out  up  to  15  million 
board  feet  or  one  contract,  whichever  is 
greater  in  volume. 

§5475.2-3    Vdunw  Mccptions. 

The  percentage  limitation  of  i  5475.2- 
2(a)  or  the  volume  limitation  of  i  5475.2- 
2(b)  of  this  section  may  be  exceeded  by 
a  volume  amount  not  to  exceed  the 
volume  of  the  smallest  contract  bought 
out  by  the  purdiaser.  provided  the 
volume  limitation  of  200  million  board 
feet  is  not  exceeded.  This  provision 
shall  apply  only  in  cases  where  the 
purchaser  could  not  otherwise  attain 
his/her  percentage  of  volume 
entitlement 

§  5475.9    Determination  of  buy-out  charge. 

To  determine  the  buy-out  charge  for 
qualifying  timber  contracts  the 
authorized  officer  shall  first  establish 
the  purchaser  loss,  determine  the 
contract  overbid,  and  obtain  from  the 
purchaser  a  statement  of  net  worth  if 
required  under  section  3(a)  of  the  Act. 

(a)  Purchaser  loss  shall  be  determined 
by  the  authorized  officer  by  subtracting 
current  delivered  log  value  from  current 
delivered  log  cost  on  a  qualifying 
contract.  Current  average  delivered  log 
value  will  then  be  determined  from  BLM 
current  pond  value  projections  weighted 
by  species  and  log  grade  percentages 
pertinent  to  each  qualifying  contract. 
Current  average  delivered  log  cost  will 
then  be  determined  by  adding  current 
BLM  logging  and  transportation  costs  to 
each  qualifying  contract's  stumpage 
price. 

(b)  Contract  overbid  shall  be 
established  by  the  authorized  officer  as 
follows: 

(1)  On  qualifying  contracts  where 
timber  has  not  been  removed,  the 
authorized  officer  will  determine  the 
contract  overbid  by  subtracting  the  total 
advertised  contract  price  of  all  species 
from  the  total  bid  price  of  all  species. 

(2)  On  contracts  where  timber  has 
been  removed,  the  contract  overbid  for 
the  remaining  timber  will  be  determined 
by  the  authorized  officer  by  establishing 
an  overbid  rate.  The  overbid  rate  shall 
be  determined  by  dividing  the  contract 
overbid  for  the  total  sale  by  the  total 
advertised  volume. 


The  overbid  rate  will  be  multipled  by 
the  current  remaining  volume  to  obtain 
the  contract  overbid  on  the  remaining 
timber. 

(c)  Purchasers  requesting  to  use  net 
book  worth  formulas  to  determine  the 
buy-out  charge  are  required  to  submit  a 
statement  of  net  book  worth.  The 
purchaser  shall  submit  the  most  recent 
annual  or  quarterly  financial  statement 
that  discloses  the  net  book  worth  of  the 
purchaser.  An  audit  report  by  an 
independent  certified  public  accountant, 
citing  the  scope  of  the  audit  and  an 
opinion  that  the  financial  statements  are 
presented  in  conformity  with  generally 
accepted  accounting  principles  and 
standards  for  the  timber  industry  on  a 
consistent  basis,  shall  be  included.  For 
purposes  of  determining  the  buy-out 
charge,  financial  statements  shall 
exclude  the  value  of  any  outstanding 
Federal  timber  sales  contracts.  Adjusted 
statements  reflecting  the  exclusions 
shall  be  submitted,  if  necessary. 
Statements  of  net  book  worth  shall  be 
subject  to  verification  by  the  authorized 
officer.  The  purchaser  is  required  to 
maintain  all  financial  records  used  for 
determining  net  book  worth  for  a  period 
of  3  years  after  submission  of  the  audit 
report.  Statements  of  net  book  worth 
shall  be  considered  proprietary 
information  fur  the  purposes  of  this 
subpart. 

(d)  In  order  to  calculate  the  buy-out 
charge,  the  authorized  officer  shall  use 
the  net  book  worth  of  each  company  as 
provided  under  {  5475.3  of  this  subpart 
and  calculate  the  buy-out  charge  and  the 
total  amount  to  be  paid  by  the  purchaser 
to  the  government  using  the  following 
formulas; 

(1)  When  the  purchaser  loss  exceeds 
100  per  centum  of  the  net  book  worth  of 
the  purchaser,  the  buy-out  cost  shall  be 
$10  per  one  thousand  board  feet  of 
currently  held  volume  bought  out: 

(2)  When  the  purchaser  loss  exceeds 
50  per  centtmi  up  to  100  per  centum  of 
the  net  book  worth  of  the  purchaser,  the 
buy-out  cost  shall  be  10  per  centum  of 
the  contract  overbid  but  at  least  $10  per 
one  thousand  board  feet  of  currently 
held  volume  bought  out 

(3)  When  the  purchaser  loss  is  50  per 
centum  or  less  of  the  net  book  worth  of 
the  purchaser  the  buy-out  cost  shall  be: 

(i)  15  per  centum  of  the  contract 
overbid  for  the  first  125  million  board 
feet, 

(ii)  20  per  centum  of  the  contract 
overbid  for  the  next  25  million  board 
feet, 

(iii)  25  per  centum  of  the  contract 
overbid  for  the  next  25  million  board 
feet,  and 
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(iv)  30  per  centum  of  the  contract 
overbid  for  the  next  25  million  board 
feet  not  to  exceed  200  million  board  feet 
of  qualifying  contracts  ,  but  at  least  $10 
per  thousand  board  feet  of  currently 
held  volume  bought  out. 

(4)  In  lieu  of  utilizing  loss  and  net 
book  word)  determinations,  a  purchaser 
may  elect  to  pay  the  buy-out  cost 
established  by  this  section  at  the  rate  of: 

(i)  15  per  centum  of  the  contract 
overbid  for  the  first  125  million  board 
feet 

(ii)  20  per  centum  of  the  contract 
overbid  for  the  next  25  million  board 
feet 

(iii)  25  per  centum  of  the  contract 
overbid  for  the  next  25  million  board 
feet 

(iv)  30  per  centum  of  the  contract 
overbid  for  the  next  25  million  board 
feet  but  at  least  $10  per  thousand  board 
feet  of  currently  held  value. 

(e)  The  purchaser  shall  be  billed  by 
the  authorized  officer  and  shall  make 
full  payment  or  make  arrangement  for 
payments  under  S  5745.5  of  this  subpart 
for  buy-outs  prior  to  the  acceptance  of 
returned  contracts. 

(f)  Where  a  purchaser  has  completed 
any  portion  of  road  construction  which 
may  be  logically  broken  out  of  the 
timber  sale  appraisal  allowances  and 
where  the  road  construction  is 
acceptable  under  conditional  contracts 
of  this  subpart,  the  authorized  officer 
shall  notify  the  purchaser  of  the  amount 
of  the  road  allowance  which  may  be 
credited.  In  cases  where  timber  has 
been  removed  from  the  sale  area,  the 
authorized  officer  shall  reduce  the  road 
allowance.  The  amount  of  the  reduction 
shall  equal  the  volume  of  timber 
removed  in  thousands  of  board  feet 
multiplied  by  the  allowance  per 
thousand  board  feet  (Mbf)  for  road 
construction  in  the  timber  sale 
appraisal.  These  road  allowances  shall 
be  credited  against  the  total  buy-out 
charge.  Road  allowances  in  excess  of 
the  total  buy-out  charge  shall  be 
credited  against  timber  sales  that  were 
extended  under  Instruction 
Memorandum  No.  83-743  pursuant  to 
the  President's  program  of  July  28, 1983. 
If  there  is  excess  road  construction  * 
allowance  remaining  after  applying  the 
allowance  to  the  purchaser's  buy-out 
charge  and  to  the  purchaser's  grace 
period  contracts,  then  the  excess 
allowance  may  be  transferred  to  other 
purchasers  holding  contracts  qualifying 
for  buy-out  under  the  program  for 
payment  against  the  total  buy-out 
charge  upon  approval  of  the  authorised 
officer. 


§5475.4    Conditions  for  return  of  timber 
sales  contracts. 

(a)  Contracts  returned  pursuant  to  this 
subpart  which  have  had  no  harvesting 
or  road  construction  work  shall  be 
returned  in  full.  The  purchaser  shall  not 
retain  any  portion  of  the  timber  sale 
contract 

(b)  Contracts  returned  pursuant  to  this 
subpart  under  which  harvest  or  any  type 
of  road  work  has  begun  may  be  returned 
to  the  authorized  officer  subject  to  his  or 
her  authorify  to  reject  the  contract  or  to 
accept  it  upon  compliance  with 
conditions  to  be  established  by  the 
authorized  officer.  The  authorized 
officer  may  reject  a  contract  if  he  or  she 
determines  that  the  remaining  , 
unharvested  portion  is  substantially      ■ 
unrepresentative  of  the  original  sale  as  ■ 
whole  in  terms  of  species,  logging 
methods,  or  other  appropriate  criteria, 
and  that  accepting  the  return  of  such 
contract  would  not  be  in  the  public 
interest.  Other  reasons  for  rejection  may 
include,  but  are  not  limited  to.  such 
considerations  as:  (1)  Amount  of  value 
loss  due  to  deterioration  in  felled  timber 
(2)  impractical  remaining  harvest  unit 
resulting  from  purchaser  failing  to 
complete  an  entire  logging  unit;  (3)  road 
construction  determined  not  to  be  a 
logical  stopping  point 

(c)  The  authorized  officer  shall 
include  conditions  for  acceptance  of  the 
returned  contract  and  a  schedule  for  its 
completion  as  part  of  the  purchaser's 
modification  application  package. 
Conditionally  returned  contracts  shall 
not  be  accepted  by  the  authorized 
officer  until  the  purchaser  has  fulfilled 
all  the  conditions  established  in  the 
modification  application.  If  the 
purchaser  does  not  fulfill  these 
conditions  in  accordance  with  the 
schedule  for  their  completion,  the  sale 
shall  no  longer  qualify  for  buy-out  under 
the  Act  and  shall  terminate  on  the  date 
scheduled  for  their  completion  or  the 
date  provided  in  the  agreement  under 
the  grace  period  extension  program, 
whichever  is  later.  - 

§5475.5    Alternative  method  of  peyment 

If  unable  to  obtain  sufficient  credit 
elsewhere,  a  purchaser  may  finance  the 
buy-out  charge  by  paying  5  per  centum  " 
of  the  buy-out  charge  at  a  time  specified 
by  the  buy-out  agreement  and  paying 
the  remainder  in  equal  quarterly 
payments  over  a  period  not  to  exceed  S 
years.  These  additional  requirements 
shall  apply: 

(a)  The  purchaser  shall  provide 
documentation  to  the  authorized  officer 
of  inabihty  to  obtain  private  financing  at 
reasonable  rates  and  terms  as  defined  in 
this  subpart,  from  at  least  two  Federal 


or  state  chartered  financial  Institutions 
engaged  in  providing  financing  to  the 
timber  industry  and  one  from  the 
lending  institution  with  wfakh  the 
purchaser  usually  transacts  business. 

(b)  The  interest  rate  shall  be  adjusted. 
with  each  payment  to  equal  the  average 
market  yieJd  of  outstanding  Treasury 
obligations  with  5  years  remaining  to 
maturity.  Such  information  shall  be 
obtained  by  the  authorized  officer  from 
the  United  States  Department  of  the 
Treasury. 

(c)  The  purchaser  shall  sign  a 
promissoty  note  agreeing  to  the  terms 
and  conditions  of  payment 

(b)  Payment  shall  be  secured  by  bond, 
deposited  securities  or  other  forms  of 
security  acoeptaUe  to  the  authorized 
o^icer  in  an  amount  sufficient  to  cover 
the  entire  buy-out  payment  owing  on 
those  BLM  contracts.  If  a  bond  of 
corporate  surety  is  used,  the  pa>'ments 
bond  shall  provide  that,  if  the  purchaser 
fails  to  make  payments  as  required  by 
this  subpart,  the  surety  shall  make 
pa.\TQent  of  the  entire  balance  due 
including  any  required  interest  to  the 
BLM  within  80  days  of  the  due  date  for 
payment  of  the  installment  As  each 
payment  is  made,  the  bond  may  be 
adjusted  downward  to  an  amount  equal 
to  the  unpaid  balance  of  the  buy-out 
including  any  required  interest  As 
additional  security,  if  the  purchaser  fails 
to  make  payments  as  required  by  this 
subpart  after  notice  and  opportunify  for 
hearing,  the  authorized  officer  shall 
shall  accept  no  bid  from  the  purchaser 
or  purchaser's  affiliate  on  any  future 
BLM  timber  sales  until  the  payment  and 
interest  requirements  agreed  to  in  the 
promissory  note  are  satisfied. 

(e)  The  method  of  payment  shall  be 
the  same  as  called  for  in  the  original 
purchase  contract  The  place  of  payment 
shall  be  specified  in  the  buy-out 
agreement 

§5475.6    Protests  and  appeals. 

(a)  Any  appeal  filed  prior  to  the 
execution  of  a  buy-out  agreement  shall 
be  in  accordance  with  the  provisions  of 
43  CFR  Part  4. 

(b)  Any  dispute  relating  to  an 
executed  buy-out  agreement  shall  be 
subject  to  the  provision  of  the  Contract 
Disputes  Act  of  1978  (92  Stat.  2383). 

|.  Steven  Griles. 

A  cting  Assistant  Secretary  of  the  interior. 

November  29, 1964. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart83 

(PR  Docket  Na  S3-42«;  FCC  84-579] 

Inspection  Interval  for  Veseeia  Subject 
to  the  Great  Lakes  Agreement 

AQCNCV:  Federal  Communications 

Commission. 

ACTION:  Withdrawal  of  proposed  rule. 


I  This  action  withdraws  the 
proposal  to  amend  the  rules  to  expand 
the  inspection  interval  for  vessels 
subject  to  the  Great  Lakes  Agreement 
(GLA).  Because  the  United  States  and 
Canada  have  not  yet  revised  the  GLA  to 
permit  an  expanded  inspection  interval, 
it  is  necessary  to  postpone  rulemaking. 
FOn  FURTHER  INFORMATION  CONTACT: 
Nicholas  G.  Bagnafo,  Private  Radio 
Bureau  (202)  632-7175. 
SUPPLEMENTARY  INFORMATION: 

Second  Report  and  Order  (Proceeding 
terminated) 

In  the  matter  of  amendment  of  Part  83  of 
the  rules  concerning  the  inspection  interval 
for  small  passenger  vessels  subject  to  Title 
m.  Part  III  of  the  Communi^tions  Act  and 
vessels  subject  to  the  Great  Lakes 
Agreement,  1973  (PR  Docket  No.  S3-428]. 

Adopted:  November  21, 1984. 

Released:  November  28, 1984. 

By  the  Commission. 

1.  In  the  First  Report  and  Order  in  this 
proceeding  the  Commission  amended 
Part  83  of  the  rules  to  extend  the 
inspection  interval  for  small  passenger 
vessels  subject  to  Title  ID.  Part  III  of  the 
Communication  Act  from  two  years  to 
five  years. '  The  proposal  to  extend  the 
inspection  interval  for  vessels  subject  to 
the  Great  Lakes  Agreement  (GLA)  *  from 
13  months  to  25  months  was  not  acted 
upon  in  the  First  Report  and  Order. 
Action  on  this  issue  was  postponed 
pending  an  agreement  between  Canada 
and  the  United  States  to  revise  the  GLA 
to  accommodate  the  expanded  U.S. 
inspection  interval.  The  instant 
proceeding  was  left  open  to  permit  the 
prompt  amendment  of  the  Commission's 
rules  ujjon  the  revision  of  the  GLA. 

2.  The  United  States  and  Canada  are 
preparing  to  review  and  update  a 
number  of  bilateral  agreements 
concerning  the  radio  spectrum  including 
the  GLA.  However,  no  date  has  yet  been 
set  for  these  negotiations  and  we  are 
unable  to  forecast  when  they  will  be 


'  Fint  Report  and  Order.  PR  Docket  No  83-428, 
released  December  8, 1983,  FCC  83-30a  «  FR  55574. 

•Agreement  between  the  United  States  of 
America  and  Canada  for  Promotion  of  Safety  on  the 
Great  Ijika*  by  means  of  Radia  HAS  7837. 


completed.  Therefore,  we  are 
terminating  this  proceeding.  At  such 
time  as  the  GLA  is  revised  to  permit  the 
extension  of  the  inspection  interval  we 
will  implement  the  change  in  a  separate 
proceeding. 

3.  Accordingly,  it  is  ordered.  That  this 
proceeding  is  terminated. 

4.  Regarding  questions  in  matters 
covered  in  this  document  contact 
Nicholas  G.  Bagnato  (202)  63Z-n75. 

Federal  Communications  Commission. 

WUliam  |.  Tiicario, 

Secretary. 

|FR  Doc.  31736  RIcd  12-«-S4;  Sr4S  anil 
atLUNQ  COOC  niO-OI-N 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Ch.  S 

[GSAR  Notice  Na  S-82] 

Competition  in  Contracting  Act  of 
1984;  Implementing  Regulationa 

agency:  Office  of  Acquisition  Policy, 
GSA. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR).  The 
proposed  change  will  implement  and 
supplement  the  Federal  Acquisition 
Regulation  (FAR)  as  revised  to 
implement  the  Competition  in 
Contracting  Act  of  1984  (CICA),  Title  VII 
of  Pub.  L  98-369.  The  proposal  does  not 
include  the  revisions  on  bid  protest 
material  that  will  need  to  be  made  upon 
issuance  of  the  final  bid  protest  rules  by 
the  General  Accounting  Office  (GAG) 
and  the  General  Services  Board  of 
Contract  Appeals  (GSBCA).  In  addition, 
this  revision  does  not  include  the 
changes  regarding  the  acquisition  of 
leasehold  interests  in  real  property, 
which  will  be  made  in  Part  570  to 
implement  CICA.  The  changes  to  Part 
570  are  being  drafted  and  will  also  be 
issued  at  a  later  date.  Miscellaneous 
other  changes  unrelated  to  the  CICA  are 
also  proposed  based  on  comments  and 
suggestions  from  contracting  activities 
and  the  public. 

DATES:  Comments  are  due  in  writing  not 
later  than  January  4, 1985. 

ADDRESS:  Requests  for  a  copy  of  the 
proposal  and  your  comments  should  be 
addressed  to  Ms.  Carol  A.  Farrell,  Office 
of  GSA  Acquisition  Policy  and 
Regulations,  Office  of  Acquisition 
Policy.  18th  and  F  Streets..  NW.,  Room 
4027,  Washington,  DC  20405. 


FOR  FURTHER  INFORMATION  CONTACT 

Ida  M.  Ustad,  Office  Acquisition  Policy, 
(202)  523-4754. 

SUPPLEMENTARY  INFORMATION: 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  15, 1983,  exempted 
agency  procurement  regulations  from 
Executive  Order  12291.  The  General 
Services  Administration  (GSA)  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.).  Therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared.  The  rule  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et.  seq. 

List  of  Subjects  in  48  CFR  Parts  501,  502. 
504,  505,  506,  508,  509,  510.  513.  514.  515, 
517,  522.  525,  528.  534. 536.  543.  552.  and 
553 

Government  procurement 

Dated:  November  27, 1984. 

Ridiard  H.  HopT. 

Director.  Office  of  GSA  Acquisition  Policy 
and  Regulations. 

|FK  Doc  •4-31883  Filed  IZ-«-Mi  S:45  •mj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1501, 1502, 1503, 1505, 
1506,  1513,  1514, 1515, 1517. 1527, 
1533, 1536,  and  1552 

[FRL-2729-3] 

Acquisition  Regulation 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Environmental  Protection 
Agency  (EPA)  invites  written  comments 
on  a  proposal  to  issue  a  new  rule  to 
implement  revisions  to  the  Federal 
Acquisition  Regulation  (FAR)  resulting 
from  the  Competition  in  Contracting  Act 
(CICA),  Title  VII  of  Public  Law  98-369. 
The  rule  is  necessary  to  conform  the 
Environmental  Protection  Agency 
Acquisition  Regulation  (EPAAR)  to  the 
FAR  revisions.  The  effect  of  the  rule  will 
be  to  revise  EPA  procurement  policies 
and  procedures  impacted  by  the  CICA. 

DATE:  Written  comments  should  be 
submitted  not  later  than  February  4, 
1985. 
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ADDRESS:  Requests  for  copies  of  the 
proposed  rule  should  be  addressed  to: 
Environmental  Protection  Agency, 
Printing  Mana^ment  (PM-215).  401  M 
Street  SW.,  Washington,  DC  20460.  Attn: 
Tommy  Greene. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Murphy.  Procorement  and 
Contracts  Management  Division  (PM- 
214),  Environmental  Protection  Agency. 
401  M  Street  SW.,  Washington,  DC 
2046a  Tele:  (202)  362-5034. 
SUPPLEMENTARY  MPORMATKNC 

L  Background 

II.  Procedural  Requirements 

A.  Executive  Oder  12291 

B.  Regulatory  Flexibility  Act 

III.  Public  Comments 

1.  Background 

The  Competition  in  Contracting  Act 
(CICA)  of  1984  substantially  changes  the 
basic  statutes  underlying  the  Federal 
procurement  system.  Agencies  will  be 
required  to  achieve  full  and  open 
competition  by  soliciting  sealed  bids  or 
requesting  competitive  proposals  or  by 
use  of  other  competitive  procedures, 
unless  a  statutory  exception  permits 
other  than  full  and  open  competition. 
Among  its  major  provisions,  the  Act 
imposes  new  justification,  approval  and 
synopsis  requirements  for  contracts 
employing  other  than  full  and  open 
competition;  requires  appointment  of  a 
competition  advocate;  codifies  the 
General  Accounting  Office  bid  protest 
process;  and  provides  statutory 
authority  for  the  General  Services  Board 
of  Contract  Appeals  to  resolve  protests 
regarding  automatic  data  processing 


acquisitions.  Solicitations  issued  after 
March  31, 1985  must  comply  with  the 
requirements  of  the  Act. 

The  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  the  National  Aeronautics  and  Space 
Administration  (NASA)  issued  the 
proposed  changes  to  the  FAR  resulting 
from  the  CICA  for  comment  on  October 
1, 1984.  The  final  rule  issuing  FAR 
revisions  is  expected  to  be  published  in 
the  Federal  Register  in  December,  1984. 
This  proposed  rule  implements  those 
proposed  changes  in  wb^PAAR. 

n.  Procedural  Requirements 

A.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget,  by  Memorandum  dated 
December  15, 1983,  exempted  Agency 
Procurement  Regulations  from  Executive 
Order  12291. 

B.  Regulatory  Flexibility  Act. 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Rexibility  Act  of 
1980,  Pub.  L  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  whidi  is  likely  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
EPA  certifies  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

III.  Public  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 

i 


submitting  data,  views,  or  argnments 
with  respect  to  the  proposed  EPAAR 
revisions.  Comments  should  be 
submitted  to  Edward  Murphy, 
Procurement  and  Contracts 
Management  Division  (PM-214), 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  D.C.  20460.  All 
written  comments  received  not  later 
than  60  days  after  publication  in  the 
Federal  Re^ster  will  be  fully  considered 
prior  to  publicatioo  of  the  proposed 
regulation  as  a  final  rule 

The  Agency  has  concluded  that  this 
proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have  a 
substantial  impact  on  the  nation's 
economy  or  large  numbers  of  individuals 
or  businesses.  Therefore,  the  Agency 
does  not  plan  to  hold  a  public  hearing 
on  this  proposed  rule.  Interested  persons 
are  invited  to  participate  in  this 
rulemaking  by  submitting  in  writing  any 
data,  views,  or  arguments  with  respect 
to  the  proposab  set  forth  in  this  notice. 

List  of  SobjecU  in  48  CFR  Parts  1501. 
1502. 1503, 15*5. 1506. 1513. 1514. 15U. 
1517. 1S27. 1533. 1536  and  1552 

Government  Procurement. 

Dated:  November  19. 1984. 
Sec.  20S(c).  63  Stat.  39a  as  amended.  40 
U.S.C  486(c) 

Kenneth  Dawsey, 

Acting  Director.  Office  of  Administration. 

(FR  Doc  »*-STriS  FHm)  «-»-II«:  ft4S  wn| 
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OEPARTIIENT  OF  COMMERCE 

Chartar  of  ttM  Minority  Enterprise 
OevelofNnent  Advisory  Committee; 
FitibWihmenI 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  (1982))  and  General  Services 
Administration  Interim  Rule  on  Federal 
Advisory  Committee  Mamagement,  41 
CFR  Part  101-6,  as  amended,  and  after 
consultation  with  GSA,  the  Secretary  of 
Commerce  has  determined  that  the 
establishment  of  the  Minority  Enterprise 
Development  Advisory  Committee 
(MEDAC)  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  by 
law. 

The  Committee  will  advise  the 
Secretary  through  the  Director,  Minority 
Business  Development  Agency,  on  how 
the  Department  can  best  promote  the 
full  participation  of  minority  businesses 
in  the  free  enterprise  system.  The 
Committee  will  evaluate  the 
effectiveness  of  current  Federal 
programs  and  provide  recommendations 
on  how  they  could  be  improved.  The 
Committee  will  also  advise  on  promising 
new  initiatives  to  which  MBDA 
resources  should  be  channeled. 

The  Committee  will  consist  of  twelve 
(12)  to  be  appointed  by  the  Secretary  to 
assure  a  balanced  representation  among 
economists,  manufacturers,  retailers, 
urban  planners,  business  counsultants, 
wholesalers,  bankers,  and  financiers. 

The  Committee  will  function  solely  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Its  charter  will 
be  filed  under  the  Act.  15  days  from  the 
date  of  publication  of  this  notice. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  this  Committee.  Such 
comments  as  well  as  any  inquiries,  may 
be  addressed  to:  Willie  Williams,  Chief 
of  Administration  Management,  MBDA 


Room  5089,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230, 
Phone  (202)  377-5741. 

Dated:  November  27, 1984. 
iCatlMiiiie  M.  Bulow, 

Assistant  Secretary  for  Administration. 

(FR  Doc  »4-«7aZ  Filed  IZ-i-M  •:46  ami 
■UJNQCOOC  S810-CW-« 

ForelgfvTrade  Zones  Board 
(Docket  No.  S2-«4] 

Foreign-Trade  Zone  44,  Morris  County, 
NJ;  Application  for  Subzone 
international  Flavors  ft  Fragrances, 
Inc.;  Hazlet,  Union  Beach  and  Souttt 
Brunswicfc,  NJ 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Office  of  International 
Trade,  State  of  New  Jersey  Department 
of  Conmierce  and  Economic 
Development,  grantee  of  Foreign-Trade 
Zone  44.  requesting  special-purpose 
subzone  status  for  the  mantifactunng 
plants  of  International  Flavors  & 
Fragrances,  Inc.,  located  in  Hazlet. 
Union  Beach  and  South  Brunswick,  New 
jersey,  adjacent  to  the  New  York 
Customs  port  of  entry.  The  application 
wa  submitted  pursuant  to  the  provisions 
of  the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  November 
27, 1984.  The  applicant  is  authorized  to 
make  this  proposal  under  Section  12:13- 
1  of  the  New  Jersey  Statutes  Annotated. 

IFF  is  a  multinational  producer  of 
flavors  and  fragrances.  It  is 
headquartered  in  New  York  City  and 
has  36  facilities  in  23  countries.  Of  the 
lop  five  world  producers,  it  is  the  only 
domestic  one.  Sales  for  1983  totaled 
some  $470  million  dollars. 

The  proposed  subzone  for  IFF  will 
involve  three  of  the  company's  major 
manufacturing  plants:  a  97-acre  facility 
at  600  Highway  36  in  Hazlet;  a  200-acre 
facility  at  800  Rose  Lane  in  Union  Beach; 
and  a  75-acre  facility  at  150  Docks 
Comer  Road  in  South  Brunswick.  The 
facilities  employ  1000  persons  and  are 
used  to  produce  a  variety  of  flavors  and 
fragrances,  blended  from  numerous 
natural  and  synthetic  ingredients,  which 
are  used  in  soaps,  detergents,  cosmetics, 
toiletries,  candles  and  food  products. 
About  60%  of  the  company's  purchased 
raw  materials  are  imported,  including  a 


number  of  natural  compounds  not  ^ 
available  in  the  U.S.,  including:  Linalyl- 
Acetate,  TSUS  460.55-duty  18%;  Benzyl- 
Acetate.  TSUS  412.80-duty  41.2%;  Ethyl- 
Vanillin.  TSUS  412.92-duty  25.5%;  and. 
Phenethyl-Alcohol.TSUS  413.20-duty 
25.5%.  A  portion  of  the  blended  products 
are  exported. 

Zone  procedures  will  allow  IFF  to  | 

avoid  duty  payments  on  imported  raw 
materials  used  in  its  exports.  On  its 
domestic  sales,  IFF  will  be  able  to  take 
advantage  of  the  same  duty  rate 
availalbe  to  importers  of  the  fmished 
flavors  and  fragrances.  The  duty  rate  on 
raw  materials  ranges  from  7  to  over  40 
percent,  whereas  the  rate  for  most  of 
IFFs  Hnished  flavor  products  is  6 
percent,  and  the  rate  for  its  fmished 
perfimie  oil  mixtures  is  6  cents  per 
pound  plus  5.8  percent.  The  apphcation 
indicates  that  foreign  competition  is 
intensifying,  and  that  zone  procedures 
will  help  the  company  compete  in  the 
U.S.  and  internationally  with  production 
facilities  abroad,  resulting  in  increased 
production  in  the  U.S.  and  increased 
exports. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the  - 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  J.  Da  Ponte. 
Jr.  (Chairman),  Director,  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230: 
Benjamin  C.  Jefferson.  Area  Director. 
U.S.  Customs  Service.  New  York  Region, 
Airport  International  Plaza.  Room  210  A, 
Newark,  NJ  07114;  and  Colonel  F.H. 
Griffis,  District  Engineer,  U.S.  Army 
Engineer  District  New  York,  26  Federal 
Plaza,  New  York,  NY  10278. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  persons  and  organizations. 
They  should  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before 
January  5, 1985. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Dept.  of  Commerce  District  Office. 

Capitol  Plaza.  8th  Floor.  240  W.  State 

Street.  Trenton,  NJ  08608 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  14th  and 

Pennsylvania,  NW.,  Room  1529. 

Washington.  D.C.  20230) 
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Dated:  November  29, 1984. 
John  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

|FR  Doc  •4-31780  FiM  1Z-4-M.  a.'4S  am) 
BHXMOCOOC  SS10-OS-«I 

International  Trade  Administration 
Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  Issuance  of  an 
Amendment  to  an  Export  Trade 
Certificate  of  Review. 

summary:  The  Department  of 
Commerce  has  issued  an  amendment  to 
an  export  trade  certificate  of  review  to 
Crosby  Trading  Company.  This  notice 
summarizes  the  conduct  for  which 
certification  has  been  granted. 

ADDRESS:  The  Department  requests 
public  comments  on  this  amendment. 
Interested  parties  should  submit  their 
written  comments,  original  and  five  (5) 
copies,  to:  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  5618,  Washington, 
D.C.  20230. 

Comments  should  refer  to  the 
amended  certificate  as  "Export  Trade 
Certificate  of  Review,  application 
number  84-A00G2". 

FOR  FURTHER  INFORMATION  CONTACT 

James  V.  Lacy,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-377-5131,  or 
Eleanor  Roberts  Lewis,  Assistant 
General  Counsel  for  Trade 
Development,  Office  of  General 
Counsel,  202-377-0937.  These  are  not 
toll-free  numbers. 

SUPf>t.EMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  the  Act 
are  found  at  48  FR  10595-604  (March  11, 
1983)  (to  be  codified  at  15  CFR  Part  325). 
A  certificate  of  review  protects  its 
holder  and  the  members  identified  in  it 
from  private  treble  damage  actions  and 
government  criminal  and  civil  suits 
under  federal  and  state  antitrust  laws 
for  the  export  conduct  specified  in  the 
certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Standards  for  Certification 

Proposed  export  trade,  export  trade 
activities,  and  methods  of  operation  may 
be  certified  if  the  applicant  establishes 
that  such  conduct  will: 


1.  Result  in  neither  a  substantial 
lessening  of  competition  or  restraint  of 
trade  within  the  United  States  nor  a 
substantial  restraint  of  the  export  trade 
of  any  competitor  of  the  appHcant; 

2.  Not  unreasonably  enhance, 
stabilize,  or  depress  prices  within  the 
United  States  of  the  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant; 

3.  Not  constitute  unfair  methods  of 
competition  against  competitors 
engaged  in  the  export  of  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant;  and 

4.  Not  include  any  act  that  may 
reasonably  be  expected  to  result  in  the 
sale  for  consumption  or  resale  within 
the  United  States  of  the  goods,  wares, 
merchandise,  or  services  exported  by 
the  applicant. 

The  Secretary  will  issue  a  certificate  if 
he  determines,  and  the  Attorney 
General  concurs,  that  the  proposed 
conduct  meets  these  four  standards.  For 
a  further  discussion  and  analysis  of  the 
conduct  eligible  for  certification  and  of 
the  four  certification  standards,  see 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review."  48  FR 
15937-40  (April  13. 1983).  Section  304  of 
the  Act  provides.  "An  application  for  an 
amendment  to  a  certificate  of  review 
shall  be  treated  as  an  application  for  the 
issuance  of  a  certificate." 

The  Office  of  Export  Trading 
Company  Affairs  received  an 
application  for  an  export  trade 
certificate  of  review  from  Crosby 
Trading  Company  on  September  24, 
1984.  Tlie  application  was  deemed 
submitted  on  the  same  day.  A  summary  ' 
of  the  application  was  pubUshed  in  the 
Federal  Register  on  October  10, 1984  (49 
FR  39709-10  (1984). 

Description  of  Certified  Conduct 

Based  on  analysis  of  the  apphcation 
and  other  information  in  their 
possession,  the  Department  of 
Commerce  has  determined,  and  the 
Department  of  Justice  concurs,  that  the 
proposed  amendment  meets  the  four 
standards  of  the  Act. 

Accordingly,  the  initial  Export  Trade 
Certificate  of  Review,  application  no. 
84-00002,  issued  on  June  18, 1984  (49  FR 
25889,  June  25, 1984),  which  protected 
only  Crosby  Trading  Company  for 
planning  activities  associated  with 
formulating  an  export  venture  is 
amended  to  extend  Title  III  protection 
during  the  planning  stage  to  firms 
named  as  members. 

The  members  named  are  as  follows: 
Georgia-Pacific  Corporation.  Atlanta, 
Georgia;  Union  Camp  Corporation. 
Wayne.  New  Jersey;  Reichhold 
Chemicals,  Inc.,  White  Plains,  New 


York;  Hercules  Incorporated. 
Wilmington.  Delaware;  Westvaco 
Corporation.  New  York,  New  York;  SCM 
Corporation.  New  York.  New  York; 
Montsanto  Company,  St.  Louis, 
Missouri;  National  Distillers  and 
Chemical  Corporation,  New  York,  New 
York;  Arizona  Chemical  Company,  Bay 
Lawn,  New  Jersey. 

Crosby  Trading  Company  intends  to 
submit  a  new  apphcation  at  a  later  time 
to  seek  certification  for  the  operation  of 
its  export  joint  venture. 

Effective  Date  of  the  Amendment 

In  accordance  with  section  304(a)(2) 
of  the  Act  and  15  CFR  325.6,  this 
amendment  is  effective  from  September 
24. 1984,  the  date  on  which  the 
application  for  the  amendment  was 
deemed  submitted. 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.5(c),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.10(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4001-B,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230. 
The  certificates  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  15  CFR  Part.  4.  Information 
about  the  inspection  and  copying  of 
records  at  this  facility  may  be  obtained 
from  Patricia  L  Mann,  the  International 
Trade  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  202-377-3031. 

Dated:  November  29. 1984. 
Irving  P.  Margulies, 

General  Counsel. 

(Fit  Doc  8«-n712  Filed  I2-4-M:  B:4S  ami 
MLUNO  COM  SS10-ON 

Office  of  the  Secretary 

Agertcy  Form  Under  Review  by  the 
Office  of  Matuigement  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
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Agency:  International  Trade 

Administration 
Title:  Production  Characteristics — 
Design  Check-OfF  Kst 
Form  Number  Agency— IT  A — 426P; 
OMB— 0625-0035 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
api^oved  collection 
Burden:  2.760  respondents;  1,3«) 

reporting  hours 
Needs  and  Uses:  Allows  Hrms  exhibiting 
products  in  U.S  exhibitions  overseas 
to  indicate  physical  dimensions, 
electrical  and  water  requirements, 
raw  materials,  compressed  air.  and 
other  features  or  requirements  which 
impact  upon  the  design  of  their 
displaying  space 
Affected  Public:  Businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations 
Frequency:  On  occasion 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer  Sheri  Fox,  395-3785 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  Of  writing  DOC  Clearance 
Officer.  Edward  Michals  (202)  377-4217. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue.  NW.. 
Washington,  D.C  2023a 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sentip^ 
Sheri  Fox.  OMB  Desk  Officer.  Room 
3235,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  November  2a  1964. 
Edward  Mkfaals. 
Departmental  Clearance  Officer. 

|FR  One  M-<n7m  nied  13-4-M:  »43  am) 
■•UJN8COOC  3S10-CW-a 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Software;  Advisory  Committee 
Meeting 

SUKNMARv:  The  Defense  Science  Board 
Task  Force  on  Software  will  meet  in 
open  session  on  11  January  1985  at  the 
Pentagon,  Washington,  D.C. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  the  meeting 
on  11  January  1985  the  Task  Force  will 
conduct  a  review  of  the  Department's 
programs  to  exploit  technology  in  order 
to  minimize  software  development 
costs. 


Persons  interested  in  attending  should 
contact  Major  Susan  Swift,  Task  Force 
Executive  Secretary.  Telephone:  (202) 
695-7181.  Space  will  be  awarded  on  a 
first  come  first  served  basis. 

Dated:  November  21. 1984. 
Patricia  R  Mmus. 

OSD  FederaJ  Register  Liaison  Officer, 
Department  of  Defense. 

(FR  Doc  M-31703  HM  U-«-M  M5  •■! 
MLUNS  COM  3Sia-»t-M 


Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L  92-463.  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
December  4, 1984,  Tuesday,  December 
11, 1984;  and  Tuesday,  December  18, 
1984  at  10:00  a.m.  in  Room  1E801,  The 
Pentagon,  Washington.  D.C. 

The  Conmiittee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Manpower. 
Installations  and  Logistics)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.(c)(2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy  &  Requirements]  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.(c)(2)),  and  the  detailed 
wage  data  considered  by  the  Committee 
during  its  meetings  have  been  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b{c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 


concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 
Additional  information  concerning  this 
meeting  may  be  obtained  by  writing  the 
Chairman,  Department  of  Defense  Wage 
Conunittee,  Room  3D264,  The  Pentagon, 
Washington,  D.C.  20301. 
Patrica  R  Mmm. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
November  27, 1984. 

|KR  Doc  M-317n2  Filed  U-4-M:  •:4s  •»! 
SHXmO  CODE  M10-01-II 


Department  of  ttie  Army 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Department  of  the  Army,  DOD. 
action:  Delection  of  an  Amendments  to 
Notices  for  Systems  of  Records. 

summary:  The  Department  of  the  Army 
proposes  to  delete  29  and  amend  30 
system  notices  for  systems  of  records 
subject  to  the  Privacy  Act  of  1974,  as 
amended.  Following  identification  of 
changes,  amended  notices  are  printed 
below  in  their  entirety. 

DATE:  This  action  shall  be  effective 
without  further  notice  unless  comments 
are  received  which  would  result  in  a 
contrary  determination. 

ADDRESS:  Comments  may  be  submitted 
to  Headquarters,  Department  of  the 
Army,  ATTN:  DAAG-AMR-S.  2461 
Eisenhower  Avenue,  Alexandria.  VA 
22331-0301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Dorothy  Karkanen,  Office  of  The 
Adjutant  General,  Headquarters, 
Department  of  the  Army,  at  the  above 
address;  telephone:  703/325-6163. 
SUPPLEMENTARY  INFORMATION:  The 
Army's  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a],  as  amended,  have  been 
published  in  the  Federal  Register  as 
follows: 

FRDoc 
FRDoc 
FRDoc 

1983 
FRDoc 

1983 
FRDoc 
FRDoc 
FR  Doc 

1984 
FRDoc 
FRDoc 
FRDoc 
FRDoc 
FRDoc 
FRDoc 
FRDoc 
FRDoc 


83-12048  (48  FR  25502),  June  6.  1983 
83-18883  (48  FR  32046),  July  14,  1983 
83-24181  (48  FR  40291).  September  8. 

83-28792  (48  FR  49086).  October  24. 

84-1118  (49  FR  2006).  January  17, 1984 
84-2331  (49  FR  3506).  January  27. 1984 
84-3683  (49  FR  5170),  February  10. 


84-6438  (49  FR  8993).  March  9.  1984 
84-11652  (49  FR  18600),  May  1.  1984 
84-14035  (49  FR  22122).  May  25.  1984 
84-15558  (49  FR  24045),  June  11,  1984 
84-16178  (49  FR  24914).  June  18,  1984 
84-16520  (49  FR  25499),  June  21,  1984 
84-17271  (49  FR  26625).  June  2a  1984 
84-18684  (49  FR  28754),  July  18, 1984 
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FR  Doc  84-19506  (49  FR  29812).  July  24. 1984 
FR  Doc  84-38067  (49  FR  28967).  October  2. 

1984 
FR  Doc  84-39168  (49  FR  39188),  October  4, 

1984 
FR  Doc  84-40637  (49  FR  40637).  October  17, 

1984 
FR  Doc  84-26818  (49  FR  43990),  November  1, 

1984 

The  proposed  amendments  are  not 
within  the  purview  of  the  provisions  of  5 
U.S.C.  552a(o]  which  requires  the 
submission  of  an  altered  system  report. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
November  27, 1984. 

DELETIONS 
AAFES0306.03 

System  name: 

Debriefing  Acknowledgement  Files  (48 
FR  25504),  June  6, 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0306.12,  reprinted  in  this  Federal 
Register. 

AAFES0306.04 

System  name: 

Classified  Material  Access  Files  [48 
FR  25505),  June  6, 1983 

Reason: 

a 

Records  are  covered  in  system  notice 
AAFES0306.12,  reprinted  in  this  Federal 
Register.   ' 

AAFES0306.13 

System  name: 

Personnel  Security  Status  Files  (48  FR 
25506],  June  6, 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0306.12.  reprinted  in  this  Federal 
Register. 

AAFES0401.05 

System  name: 

Employee  Service  Record  Card  Files 
(48  FR  25508).  June  6, 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0401.04.  reprinted  in  this  Federal 
Register. 

AAFES0401.il 

System  name: 

Personnel  Records  Maintained  at 
Supervisory  Level  (48  FR  25508).  June  6, 
1983. 


Reason: 

Records  are  covered  in  system  notice 
AAFES0401.04,  reprinted  in  this  Federal 
Register. 

AAFES0403.08  i 

System  name: 

Reference  and  Pre-Employment  Credit 
Files  (48  FR  25510),  June  6, 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0403.01,  reprinted  in  this  Federal 
Register. 

AAFES0403.12  i^ 

System  name:  \ 

Oversea  Processing  Records  (48  FR 
25511),  June  6. 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0410.01,  reprinted  in  this  Federal 
Register. 

AAFES0404.03 

System  name: 

Award  Control  Files  (48  FR  25512). 
June  6, 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0404.01,  reprinted  in  this  Federal 
Register. 

AAFES0404.04  f 

System  name: 

Award  Ceremony  Files  (48  FR  25512). 
June  6. 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0404.01.  reprinted  in  this  Federal 
Register. 

AAFES0405.07  4 

System  name: 

Retirement  Assistant  Files  (48  FR 
25514],  June  6. 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0403.01,  reprinted  in  this  Federal 
Register. 

AAFES0405.15 

System  name:  : 

Retirement  Extension  Files  (48  FR    ■ 
25515),  June  6. 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0403.01,  reprinted  in  this  Federal 
Register. 


AAFES0406.12a 

System  name: 

Skills  Bank  File  (Employee  Skills 
Survey]  (48  FR  25515),  June  6. 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0406.12b,  reidentified  and  printed 
in  this  Federal  Register  as 
AAFES0406.12. 

AAFES04084I6 

System  name:  . 

Trainee  Card  Index  (48  FR  25517), 
June  6, 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0408.05.  reprinted  in  this  Federal 
Register. 

AAFES0408.15 

System  name: 

Correspondence  Course  Files  (43  FR 
25518],  June  6, 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0401.04,  reprinted  in  this  Federal 
Register. 

AAFES0410.04 

System  name: 

Passport  Files  (48  FR  25519),  Jine  6, 
1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0410.01,  reprinted  in  this  Federal 
Register. 

AAFES0501.04 

System  name: 

Universal  Annual  Photograph  Files  (48 
FR  25520).  June  6, 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0505.02,  in  this  Federal  Register. 

AAFES0602.01 

System  name: 

Claims  v.  AAFES  (48  FR  25521).  June 
6,1983 

Reason: 

Records  are  covered  in  system  notice 
AAFES0602.04b,  reprinted  in  this 
Federal  Register. 

AAFES0702.23 

System  name: 

Check-Cashing.  Privileges  Files  (48  FR 
40295).  September  6. 1983. 
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Reason: 

Records  are  covered  in  system  notice 
AAFES0702.22,  reprinted  in  this  Fedaial 
Register. 

AAFES0702.44 

System  name: 

Travel  Advance — Trial  Balance  Files 
(48  PR  25526),  June  6. 1963. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0702.4J  reprinted  in  this  Federal 
Register. 

AAFES0703.05 

System  name: 

sPersonnel  Action/Discrepancy  Notice 
Flies  (18  FR  25.528),  June  0, 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0401.04,  reprinted  in  this  Federal 
Register. 

AAFES0803.01 

System  name: 

AAFES  Incident  Record  (48  FR  25538), 
June  6, 1983 

Reason: 

Records  are  covered  in  system  notice 
AAFES0409.01,  reprinted  in  this  Federal 
Register. 

AAF£S0903.06a 

System  name: 

Systems  Magnetic  Tape  Files  (48  FR 
25539).  June  8. 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0903.06f,  reprinted  in  this  Federal 
Register. 

AAFES0903.06C 

System  name: 

Systems  Magnetic  Tape  Files  (48  FR 
25540),  June  8. 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0903.06f.  reprinted  in  this  Federal 
Register. 

AAFES0gO3.06d 

System  name: 

Personal  Property  Transfer  System  (48 
FR  25540).  June  6. 1983. 

Reason: 

Records  are  covered  in  system  notice 
.'\AFES1504.03,  reprinted  in  this  Federal 
Register. 


AAFES0903.06e 

System  name: 

Personal  Profile  (48  FR  25541),  June  6. 
1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFESO401.04.  reprinted  in  this  Federal 
Register. 

AAFES1100.31 

System  name: 

Personal  Data  Card  (48  VR  25543), 
June  6, 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES0401.04.  reprinted  in  this  Federal 
Register. 

AAFES1204.07 

System  name: 

Customer's  Merchandise  Returned  for 
Repair  or  Replacement  (48  FR  25544), 
June  6. 1983. 

Reason: 

Records  are  covered  in  system,  notice 
AAFES1609.02,  reprinted  in  this  Federal 
Register. 

AAFES1304.02 

System  name: 

Personal  Property  Shipment  Files  (48 
FR  25545),  June  6, 1983. 

Reason: 

Records  are  covered  in  system  notice 
AAFES15O4.03,  reprinted  in  this  Federal 
Register. 

AAFES  1504.04 

System  name: 

Carrier/Contractor  Management  Files 
(48  FR  25547),  June  6, 1983. 

Reason: 

Records  are  not  subject  to  the  Privacy 
Act  of  1974,  as  amended. 

AMENDMENTS 

AAFES0207.02 

System  name: 

Customer  Comments,  Complaints,  and 
Direct  Line  Files  (48  FR  25504),  June  8, 
1983. 

Changes: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purpose(s): 

To  aid  the  Exchange  management  in 
determining  needs  of  customers  and 
action  required  to  settle  customer 
complaints." 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entries;  substitute  therefor 
"See  'Blanket  Routine  Uses'  at  48  FR 
25503,  June  6, 1983." 

AAFES0306.12 

System  name: 

Personnel  Security  Case  Files  (48  FR 
25505),  June  6, 1983. 

Changes: 

Categories  of  individuals  covered  by  the 
system: 

Delete  entry;  substitute  therefor 
"Persons  affiliated  with  the  Army  and 
Air  Force  Exchange  Service  by 
assignment,  employment,  contractual 
relationship,  or  as  the  result  of  an 
interservice  support  agreement  on  whom 
a  personnel  security  clearance 
determination  has  been  completed,  is  in 
process,  or  may  be  pending." 

Categories  of  records  in  the  system: 

Delete  entry;  substitute  therefor  "File 
may  contain  pending  and  completed 
personnel  security  clearance  actions  on 
individuals  by  personal  identifying  data. 
It  may  also  contain  briefing/debriefing 
statements  for  special  programs, 
sensitive  positions,  and  other  related 
information  and  documents  required  in 
connection  with  personnel  security 
clearance  determinations." 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purposefs): 

To  assist  in  the  processing  of 
personnel  security  clearance  actions:  to 
record  security  clearances  issued  or 
denied;  and  to  verify  eligibility  for 
access  to  classified  information  or 
assignment  to  a  sensitive  position." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Change  entry  to  read:  "Paper  records 
in  folders;  cards;  computer  tapes, 
punched  cards,  or  discs." 

Retention  and  disposal: 

Delete  entry;  substitute  therefor 
"Records  are  permanent.  They  are 
retained  in  active  file  until  the  end  of  the 
fiscal  year  in  which  the  individual  is  no 
longer  employed  or  associated  with  the 
Army  and  Air  Force  Exchange  Service: 
held  2  additional  years  in  inactive  status 
and  retired  to  the  National  Persormel 
Records  Center,  St.  Louis.  MO  63118. " 
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System  manager(s)  and  address: 

Delete  entry;  substitute  therefor 
"Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222."  ' 

Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add:  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 
505)." 

AAFES0307Jn 

System  name: 

Carpooling  Program  (48  FR  25508). 
June  6. 1983. 

Changes: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purposefs): 

To  assign  and  administer  allocated 
carpool  parking  assignments;  establish 
priority  of  assignments,  assist  members 
and  applicants  in  contacting  one  another 
and  provide  printout  of  individuals  in 
system  to  other  participants  who  desire 
to  arrange  a  carpooL" 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entries:  substitute  therefor 
"Information  may  be  disclosed  to  the 
City  of  Dallas,  TX  for  inclusion  in  its 
Ridesharing  Program.  In  addition,  see 
'Blanket  Routine  Uses'  at  48  FR  25503, 
June  6, 1983." 

System  managerfs)  and  address: 

Delete  entry:  substitute  therefor 
"Commander.  Army  and  Air  Force 
Exchange  Service,  Dallas.  TX  75222. 

AAFESO4O1.04 

System  name: 

Official  Personnel  Folders  (OPF)  (48 
FR  25507),  June  6. 1983. 

Changes: 

System  name: 

Add:  "and  General  Personnel  Files". 

System  location: 

Delete  the  second  and  thrid 
paragraphs.  Add  the  following: 
"Included  in  this  system  are  the 
Employee  Service  Record  Card  Files  and 
those  records  dupUcated  for 
maintenance  at  a  site  closer  to  where 
the  employee  works  (e.g..  in  an 
administative  office  or  supervisor's 
work  folder)." 


Categories  of  individuals  covered  by  the 
system: 

Delete  entries:  substitute  therefor 
"Current  and  former  employees  of  the 
Army  and  Air  Force  Exchange  Service." 

Categories  of  records  in  the  system: 

Delete  entries;  substitute  therefor 
"Name.  SSN,  dale  of  birth,  home 
residence,  mailing  address,  telephone 
number  records  reflecting  work 
experience,  educational  level  achieved, 
letters  of  commendation;  training 
courses  in  which  enrolled  and 
certificates  of  completion;  security 
clearance:  personnel  actions  such  as 
appointments,  transfers,  reassignments. 
separations,  reprimands:  salary  and 
benefits  documents  to  include 
allowances  and  insurance  data;  travel 
orders;  and  similar  relevant 
information." 

After  "Autority  for  maintenance  of  the 
system",  add: 

"Purposefs): 

The  Official  Personnel  Folder  and 
other  general  personnel  records  files  are 
the  official  repository  of  the  records, 
reports  of  personnel  actions,  and  the 
documents  and  papers  required  in 
connection  with  these  actions  effected 
during  an  employee's  service  with  the 
Army  and  Air  Force  Exchange  Service. 
Records  provide  the  basis  source  of 
factual  data  about  a  person's 
employment  with  the  agency  and  have 
various  uses  by  AAFTiS  personnel 
o^ices,  including  screening 
qualifications  of  employees,  determining 
status,  eligibility,  and  employee's  rights 
and  benefits,  computing  length  of 
service,  and  other  informaiton  needed  to 
provide  personnel  services." 

Routine  uses  of  maintained  in  the 
system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entries;  substitute  therefor 
"Information  may  be  disclosed  to  the 
Department  of  Labor,  Veterans 
Administration.  Social  Security 
Administration.  Federal  agencies  that 
have  special  civilian  employee 
retirement  programs:  or  a  national. 
State,  county,  municipal  or  other 
publicly  recognized  charitable  or  income 
security  administration  agency  (e.g.. 
State  unemployment  compensation 
agencies),  where  necessary  to 
adjudicate  a  claim  under  the  retirement, 
insurance  or  health  benefits  programs  or 
to  an  agency  to  conduct  studies  or 
audits  of  benefits  being  paid  under  such 
programs.  Information  may  also  be 
disclosed  pursuant  to  the  'Blanket 
Routine  Uses'  at  48  FR  25503.  June  6. 
1983." 


Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Change  to  read:  "Paper  records  in  file 
folders;  Kardex  files;  microfilm  or 
microfiche,  and  hi  computer  processible 
storage  media." 

Safeguards: 

Delete  entry,  substitute  therefor 
"Paper  or  microfiche /microfilmed 
records  are  located  in  locked  metal 
cabinets  or  in  secured  rooms  with 
access  limited  to  those  personnel  whose 
official  duties  require  access.  Access  to 
computerized  records  is  limited,  through 
use  of  access  codes  and  entry  logs,  to 
those  whose  official  duties  require 
access." 

Retention  and  disposal: 

Delete  entries:  substitute  therefor 
"The  Official  Personnel  Folder  is 
permanent.  Upon  employee's  separation, 
it  is  transferred  to  the  National 
Personnel  Records  Center  (Civilian),  111 
Winnebagro  Street,  St  Louis,  MO  63118. 
Duplicate  records  maintained  in  an 
administrative  office  or  at  supervisory 
levels  are  destroyed  90  days  after 
employee's  separation.  Service  Record 
Card  Files  are  retained  for  5  years 
following  employee's  separation  and 
retired  to  a  records  holding  area  for  15 
additional  years  before  being  destroyed, 
except  that  those  of  employees  of 
discontinued  AAFES  installations  are 
retired  to  the  National  Personnel 
Records  Center  (Civilian).  Automated 
personnel  records  are  retained 
indefinitely  for  managerial  and 
statistical  studies;  after  and  employee 
separates,  they  are  not  used  in  making 
decisions  concerning  the  employee." 

System  managerfs)  and  address: 

Delete  entry;  substitute  therefor 
"Commander  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222." 

Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add:  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 
505)." 

Record  source  categories: 

Delete  entr>';  substitute  therefor 
"From  the  individual,  education 
institutional  institutions,  officials  and 
other  individuals  of  the  AAFES.  third 
parties  responsing  to  reference  checks, 
previous  employers,  law  emforcement 
agencies,  physicians." 
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ASFES0403.01 

System  name: 

Application  for  Employment  Files  (48 
FR  25509).  June  6. 1983. 

Chages: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purposes(s): 

The  records  are  used  in  considering 
individuals  who  have  applied  for 
postions  in  the  Army  and  Air  Force 
Exchange  Service  by  making 
determinations  of  qualifications 
including  medical  qualifications,  for 
positions  applied  for,  and  to  rate  and 
rank  applications  applying  for  the  same 
or  similar  positions." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entries;  substitute  therefor 
"See  Blanket  Routine  Uses'  at  48  FR 
25503,  June  6. 1983." 

System  managerfs)  and  address: 

Delete  entry;  substitute  therefor 
"Ck)mmander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222." 

Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add:  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 
505)." 

AAFESO4O3.05 

System  name: 

Employee  Examination  Records  (48 
FR  255509),  June  6. 1983. 

Changes: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purpose(s): 

Used  for  research  purposes  and  as  a 
predictor  of  one's  success  under  given 
situations  for  promotional  aptitude  to 
positions  at  the  managerial  level." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor  "See 
'Blanket  Routine  Uses'  at  48  FR  25503, 
June  6, 1983." 

AAFES043.il 

System  name: 

Personal  Clearance  Records  (48  FR 
25510),  June  6, 1983. 

Changes: 

System  name: 

After  "Personnel",  Insert  "Departure". 


Categories  of  individuals  covered  by  the 
system: 

Change  to  read:  "All  employees  of  the 
Army  and  Air  Force  Exchange  Service". 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purpose(s): 

To  ensure  that  departing  employees 
have  been  properly  out-processed." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry:  substitute  therefor  "See 
'Blanket  Routine  Uses'  at  48  FR  25503, 
June  6. 1983." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system:. 

Safeguards: 

Delete  entry;  substitute  therefor 
"Information  is  accessed  only  by 
designated  individuals  having  official 
need  therefor  in  the  performance  of  their 
duties." 

System  managerfs)  and  address: 

Delete  entry;  substitute  therefor 
"Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222." 

Record  source  categories: 

Change  to  read:  "From  the  individual: 
official  personnel  actions." 

AAFESO4O4.01 

System  name: 

Incentive  Awards  Case  Files  (48  FR 
25511),  June  6, 1983. 

Changes: 

Categories  of  individuals  covered  by  the 
system: 

Delete  entry;  substitute  therefor  "All 
employees  of  the  Army  and  Air  Force 
Exchange  Service  nominated  for  or 
recipients  of  awards." 

AJFter  "Authority  for  maintenance  of 
the  system",  add: 

"Purpose(s): 

To  consider  and  select  employees  for 
incentive  awards  and  other  honors  and 
to  publicize  those  granted." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor  "See 
'Blanket  Routine  Uses'  at  48  FR  25503, 
June  6, 1983.  Information  may  also  be 
disclosed  to  public  and  private 
organizations,  including  news  media, 
which  grant  or  publicize  employee 
awards  or  honors." 


System  managerfs)  and  address: 

Delete  entry;  substitute  therefor 
"Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222." 

Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add:  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 
505)." 

AAFES0405.03 

System  name: 

Personnel  Appeals  and  Grievances  (48 
FR  25513),  June  6, 1983. 

Changes: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purposefs): 

To  determine  propriety  and  legal 
sufficiency  of  the  agency's  action  in  the 
appeal  or  grievance  matter." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor:  "See 
'Blanket  Routine  Uses'  at  48  FR  25503, 
June  6, 1983." 

System  managerfs)  and  address: 

Delete  entry;  substitute  therefor 

Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add:  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 
505)." 

AAFESO405.05 

System  name: 

Statement  of  Employment  and 
Financial  Interests  (48  FR  25513).  June  6. 
1983. 

Changes: 
System  name: 

At  the  beginning,  insert  the  word 
"Confidential". 

After  "Authority  for  maintenance  of 
the  system",  add: 

Purposefs): 

These  records  are  maintained  to  meet 
requirements  of  Executive  Order  11222 
on  the  filing  of  employment  and 
financial  interest  statements.  Such 
statements  are  required  to  assure 
compliance  with  the  standards  of 
conduct  for  Government  employees 
contained  in  the  Executive  order  and 
title  18  of  the  U.S.C,  and  to  determine  if 
a  conflict  of  interest  exists  between  the 
employment  of  individuals  by  the 
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Federal  Government  and  their  personal 
employment  and  financial  interests. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor 

"a.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulations, 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation. 

"b.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  party  to  a 
judicial  proceeding  or  in  order  to  comply 
with  the  issuance  of  a  subpoena. 

"c.  To  disclose  information  to  any 
source  when  necessary  to  obtain 
information  relevant  to  a  conflict-of- 
interest  investigation  or  determination. 

"d.  By  the  National  Archives  and 
Records  Service.  General  Services 
Administration,  in  record  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

"e.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at 
any  stage  in  the  legislative  coordination 
and  clearance  process  in  connection 
with  private  relief  legislation  as  set  forth 
in  OMB  Circular  No.  A-19. 

"f.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  Involved  in  a 
pending  judicial  or  administrative 
proceeding." 

System  managerfs)  and  address: 

Delete  entry;  substitute  therefor 
"Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas.  TX  75222." 

Notification  procedure: 

Delete  entry:  substitute  therefor 
"Individuals  wishing  to  inquire  whether 
this  system  of  records  contains 
information  about  them  should  contact 
the  General  Counsel  at  the  AAFES 
location  where  the  reports  were  filed." 

Record  access  procedures: 

Delete  entry:  substitute  therefor 
"Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
General  Counsel  at  the  AAFES  location 
where  the  reports  were  filed.  Individuals 
must  furnish  their  full  name,  SSN.  period 
covered  by  the  report  filed,  and 
signature." 


Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add:  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 

505)." 

AAFES04ie.ll 

System  name: 

Individual  Health  Records  (84  FR 
25514).  June  6, 1983. 

Changes: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purposefs): 

To  provide  health  care  and  medical 
treatment  to  employees  who  become  ill 
or  are  injured  during  working  hours." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor  "See 
'Blanket  Routine  Uses'  at  48  FR  25503, 
June  6. 1983." 

Contesting  record  procedures' 

After  "determinations",  delete 
remainder  and  add:  "Are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 
505)." 

AAFES0406.12b 

System  name: 

Employee  Career  Developemnt  Plan 
File  (48  FR  25516),  June  6, 1983. 

Changes: 

System  Identification: 

Delete  suffbc  "b". 

Categories  of  records  iii  the  system 

After  "job  location",  insert:  "results  of 
Skills  Survey  (AAFES  Form  1,200-61) 
specifically  covering  education/training 
courses  completed,  skills/experience 
acquired,  skills  used  in  daily  work,  and 
skills  needed ;". 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purposefs): 

To  assist  the  servicing  personnel 
office  in  office  in  identifying  and 
referring  qualified  employees  for  vacant 
positions." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry:  substitute  therefor  "See 
Blanket  Routine  Uses'  at  48  FR  25503, 
June  6. 1983." 


System  managerfs)  and  address: 

Delete  entry;  substitute  therefor 
"Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222." 

Notification  procedure: 

Delete  entry;  substitute  therefor 
"Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  should  write  to  the 
System  manager,  ATTN;  Director, 
Personnel  Division,  providing  full  name, 
SSN,  Job  location,  and  duty  phone," 

Record  access  procedures: 

Delete  entries:  substitute  therefor 
"Individuals  desiring  access  to  records 
about  them  in  this  system  should  inquire 
of  the  System  Manager,  providing 
information  required  in  "Notification 
procedure". 

Record  source  categories; 

Delete  entry;  substitute  therefor. 
"From  the  individual". 

AAFES04084»5 

,  System  name: 

Individual  Trainee  Files  (48  FR  25516). 
June  6, 1983. 

Changes: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purposefs): 

To  determine  employee  potential  for 
participation  in  management 
development  trainee  progranL" 

Routine  uses  of  records  maintained  in 
'  the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor  "See 
-Blanket  Routine  Uses'  at  48  FR  25503. 
June  6, 1983." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Delete  entry;  substitute  therefor 
"Paper  records  in  file  folders;  cards." 

Retrievability: 

Delete  the  second  sentence. 

Safeguards: 

Add:  "Information  is  accessed  only  by 
designated  individuals  having  official 
need  therefor  in  the  performance  of 
assigned  duties." 

Retention  and  disposal: 

Delete  entry:  add:  "Records 
concerning  employee  selected  for  the 
program  are  incorporated  into  their 
Official  Personnel  Folder.  Records  on 
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Non-selected  individuals  are  retained  5 
years,  then  destroyed.  Statistical  and 
summary  data  are  retained  for 
managerial  purposes  indefinitely." 

System  managerfs)  and  address: 

Delete  entry;  substitute  therefor 
"Commander.  Army  and  Air  Force 
Exchange  Service.  Dallas.  TX  75222." 

Record  source  categories: 

Delete  information  following 
"applicant":  add:  "ofTicial  records  and 
reports". 

AAFES0408.14 

System  name: 

Tuition  Assistance  Case  Files  (48  FR 
25517).  June  6. 1983. 

Changes: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purposefs): 

To  maintain  information  on 
participants  in  the  tutition  assistance 
program." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor  "See 
"Blanket  Routine  Uses'  at  48  FR  25503. 
June  6. 1983." 

System  managerfs)  and  address: 

Delete  entry;  substitute  therefor: 
"Commander.  Army  and  Air  Force 
Exchange  Service.  Dallas.  TX  75222." 

Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add:  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 
505)." 

AAFES0409JI1 

System  name: 

AAFES  Accident  Reports  (48  FR 
25518).  lune  6. 1983. 

Changes: 

System  name: 

After  "Accident",  add:  "/Incident". 
After  "Authority  for  maintenance  of 
the  system",  add: 

Purpose(s): 

To  record  accidents,  incidents, 
mishaps,  ftnes,  theft  etc..  involving 
Government  property;  personal  injuries/ 
illnesses  in  connection  therewith;  for  the 
purposes  of  recouping  damages, 
correcting  deficiencies,  initiating 
appropriate  disciplinary  action;  filing  of 
insurance  and/or  workmen's 


compensation  claims  therefor:  and  for 
managerial  and  statistical  reports." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor 
"Information  may  be  disclosed  to: 

"Department  of  Labor,  to  support 
workmen's  compensation  claims.  In 
addition,  see  'Blanket  Routine  Uses'  at   . 
48  FR  25503,  June  6, 1983." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Add:  "computer  magnetic  tapes  and 
printouts;  microHche". 

Retention  and  disposal- 
Add:  "information  on  microHche  is 
retained  for  3  years;  computer  tapes 
reflecting  historical  data  are 
permanent." 

System  managerfsj  and  address: 

Delete  entry;  substitute  therefor 
"Commander.  Army  and  Air  Force 
Exchange  Service.  Dallas.  TX  75222." 

Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add:  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 
505)." 

AAFES0410.01 

System  name: 

Employee  Travel  Files  (48  FR  25519). 
June  6. 1983. 

Changes: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purpose(s): 

To  process  official  travel  requests  for 
military  and  civilian  employees  of  the 
Army  and  Air  Force  Exchange  Service; 
to  determine  eligibility  of  individual's 
dependents  to  travel:  to  obtain 
necessary  clearance  where  foreign 
travel  is  involved,  including  assisting 
individual  in  applying  for  passports  and 
visas  and  counseling  where  proposed 
travel  involves  visiting/transiting 
communist  countries." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor 
"Information  may  be  disclosed  to 
attache'  or  law  enforcement  authorities 
of  foreign  countries:  to  US  Department 
of  )ustice  or  Department  of  Defense 
legal/intelligence/investigative  agencies 


for  security,  investigative,  intelligence, 
and/or  counterintelligence  operations." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Retrievability: 

Delete  entry;  substitute  therefor:  "By 
employee's  surname." 

Safeguards: 

Change  to  read:  "Information  is 
accessed  only  by  designated  individuals 
having  official  need  therefor  in  the 
performance  of  their  duties." 

System  managerfsj  and  address: 

Delete:  "Director  •  *  *  Division": 
substitute  therefor  "Commander". 

Notification  procedure: 

Delete  entry:  substitute  therefor 
"Information  may  be  obtained  by 
writing  to  the  System  Manager,  ATTN: 
Director.  Administrative  Services 
Division.  Individuals  must  provide  full 
name,  SSN  current  address  and 
telephone  number,  details  of  travel 
authorization/clearance  documents 
sought,  and  signature." 

Record  access  procedures: 

Delete  entries:  substitute  therefor: 
"Individuals  desiring  access  to  records 
about  themselves  in  this  system  of 
records  should  write  to  the  System 
Manager,  providing  information 
specified  in  "Notification  procedure". 

AAFES0505.02 

System  name: 

lO  Biographical  Files  (48  FR  25520). 
June  8. 1983. 

Changes: 

System  name: 

Delete  "lO". 

Categories  of  records  in  the  system: 

Delete  entry:  substitute  therefor: 
"Individual's  name,  position  title  and 
organizational  location,  home  address, 
date  and  place  of  birth,  marital  status 
including  names  of  spouse  and  children, 
educational  background,  military  status, 
awards  and  decorations,  community  and 
civic  interest  data,  photograph,  and 
similar  relevant  information." 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purposefs): 

To  prepare  feature  articles  for 
hometown  newspapers,  trade  media, 
community  interests,  and  similar  public 
service  groups." 
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Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry:  substitute  therefor:  "See 
'Blanket  Routine  Uses'  at  48  FR  25503. 
June  6. 1983.  Information  may  also  be 
disclosed  to  public  and  private 
organizations  including  news  media." 

System  managerfs)  and  address: 

Delete  entry;  substitute  therefor 
"Commander,  Army  and  Air  Force 
Exchange  Service.  Dallas.  TX  75222." 

Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add:  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 
505)." 

Record  source  categories: 

Delete  entry;  substitute  therefor 
"From  the  individual:  official  AAFES 
records  and  reports." 

AAFES0602.04a 

System  name: 

Litigation  Initiated  by  AAFES  (48  FR 
40294).  September  6. 1983. 

Changes: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"PurposefsJ: 

To  process  complaints  against 
individuals:  to  initiate  litigation  as 
necessary." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entries;  substitute  therefor:  "To 
process  complaints  or  pleadings  on 
behalf  of  the  Army  and  Air  Force 
Exchange  Service." 

AAFES0602.04b 

System  name: 

Litigation  Against  AAFES  Employees 
and/or  AAFES  (48  FR  25522),  June  6. 
1983. 

Changes: 

System  name: 

Change  to  read:  "Claims  and/or 
Litigation  Against  AAFES". 

Categories  of  individuals  covered  by  the 
system: 

Before  "complaint",  insert:  "claim 
against  AAFES.  a  complaint  *  *  * 
defendant." 

Categories  of  records  in  the  system: 

Delete  entry;  substitute  therefor 
"Claims,  pleadings,  motions,  briefs, 
orders,  decisions,  memoranda,  opinions. 


supporting  documentation,  and  allied 
materials  involved  in  representing  the 
Army  and  Air  Force  Exchange  Service 
in  the  Federal  Court  System." 

After  "Authority  for  maintenance  of 
the  system",  add: 

'Turposefs): 

To  investigate  claims  and  prepare 
responses;  to  defend  the  Army  and  Air 
Force  Exchange  Service  in  civil  suits 
filed  against  it  in  the  Federal  Court 
System." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor 
"Information  may  be  disclosed  to  the 
Department  of  Justice  and  US  Attorneys' 
offices  handling  a  particular  case.  Most 
of  the  information  is  filed  in  some 
manner  in  the  courts  in  which  litigation 
is  pending  and  therefore  is  a  public 
record.  In  addition,  some  of  the 
information  will  appear  in  the  written 
orders,  opinions,  and  decisions  of  the 
courts  which,  in  turn,  are  published  in 
the  Federal  Reporter  System  under  the 
name  or  style  of  the  case  and  are 
available  to  individuals  with  access  to  a 
law  library." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Retention  and  disposal: 

Delete  entry;  substitute  therefor: 
"Claim  records  are  destroyed  after  6 
years.  Litigation  records  are  permanent; 
they  are  retained  in  the  servicing 
General  Counsel's  Office  until  judicial      ^ 
proceedings  have  been  resolved, 
following  which  they  are  retired  to  the 
servicing  General  Service 
Administration  records  holding  center." 

System  managerfs)  and  address:  ] 

Delete  entry;  substitute  therefor: 
"Commander,  Army  and  Air  Force 
Exchange  Service.  Dallas.  TX  75222." 

Notification  procedure: 

Delete  entrj';  substitute  therefor 
"Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  may  write  to  the 
System  Manager,  ATTN:  General 
Counsel.  Individual  should  provide  his/ 
her  full  name,  current  address  and 
telephone  number,  latest 
correspondence  received  from  the 
servicing  General  Counsel's  office  if 
available,  and  signature." 

Record  access  procedures: 

Delete  entries;  substitute  therefor 
"Individuals  desiring  access  to  records 
on  themselves  should  write  to  the 


System  Manager  and  provide 
information  specified  in  "Notification 
procedure." 

Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add:  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 
505)." 

Record  source  categories: 

Delete  entry;  substitute  therefor 
"From  official  records  of  the  Army  and 
Air  Force  Exchange  Service;  claimants; 
litigants." 

AAFE0604.02 

System  name: 

Unfair  Labor  Practice  Claims/Charges 
Files  (48  FR  25522).  June  6. 1983. 

Changes: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purposefs): 

To  review  and  process  change/claims 
of  unfair  labor  practices  through  formal/ 
informal  negotiations;  for  managerial 
and  statistical  reports." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entries;  substitute  therefor 
"See  "Blanket  Routine  Uses'  at  48  FR 
25503.  June  6. 1983." 


Notification  procedure: 

Delete  all  entries;  substitute  therefor 
"Individuals  desiring  to  know  whether 
or  not  information  on  them  is  contained 
in  this  system  of  records  may  writ^  to 
the  System  Manager,  ATTN:  General 
Counsel,  furnishing  their  full  name,  SSN, 
last  employing  station,  details  sufficient 
to  locale  the  record,  and  signature." 

Record  access  procedures: 

Delete  entries;  substitute  therefor 
"Individuals  desiring  to  access  records 
about  themselves  should  write  to  the 
System  Manager,  providing  information 
specified  in  "Notification  procedure." 

Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add:  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 

505)." 

Record  source  categories: 

Delete  entry;  substitute  therefor 
"From  the  individual,  the  union 
representative,  witnesses,  official 
records  of  the  Army  and  Air  Force 
Exchange  Service." 
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AAFES07Q2.22 

System  name: 

Check-Cashing  Privilege  Suspense 
Files  (48  FR  25524),  )une  S,  1963. 

Changes: 

Categories  of  records  in  the  system: 

Add  "relevant  documentation." 
After  "Authority  for  maintenance  of 
the  system",  add: 

"PurposefsJ: 

To  determine  customer's  eligibility  to 
cash  checks." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Delete  the  first  two  sentences. 
Immediately  following,  insert: 

"Disclosure  to  Consumer  Reporting 
Agencies: 

Disclosure  pursuant  to  5  U.S.C 
552a(bHl2)  may  be  made  from  this 
system  to  'consumer  reporting  agencies' 
as  deHned  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3))." 

Record  source  categories: 

Delete  entry;  substitute  therefor 
"From  the  individual,  his/her  checks, 
and  financial  institutions." 

AAFESO702Ji3b 

System  name: 

Dishonored  Check  Files  (48  FR  40295). 
September  8, 1983. 

Changes: 

System  Identification: 

Delete  suffix  "b". 

After  "Authority  for  maintenance  of 
the  system",  add: 

"PurposefsJ: 

To  collect  dishonored  check 
indebtedness." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  the  first  paragraph  and 
information  following  "purposes"  from 
the  second  paragraph. 

AAFESOTOZ^ 

System  name: 

Travel  Advance  Register  Files  (48  FR 
25526),  June  6. 1983. 

Changes: 

System  name: 

Delete  "Register". 


After  "Authority  for  maintenance  of 
the  system",  add: 

"Purposefs): 

To  monitor  travel  advances  against 
individual's  authorized  official  travel 
and  to  ensure  settlement  of 
indebtedness  to  the  Government." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor:  "See 
'Blanket  Routine  Uses'  at  48  FR  25503. 
June  6. 1983." 

System  managerfs)  and  address: 

Delete  entry;  substitute  therefor: 
"Commander.  Army  and  Air  Force 
Exchange  Service,  Dallas.  TX  75222." 

Contesting  record  procedure: 

Change  entry  to  read:  "Rules  for 
access  to  records  and  for  contesting 
contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). " 

Record  source  categories: 

Delete  entry;  substitute  therefor: 
"From  the  individual,  records  of  the 
AAFES  office  issuing  travel  advance." 

AAFES0704.07 

System  name: 

Fidelity  Bond  Files  (48  FR  25534).  June 
8.1983. 

Changes: 

Categories  of  individuals  covered  by  the 
system: 

Delete  entry;  substitute  therefor:  "All 
employees  of  the  Army  and  Air  Force 
Exchange  Service." 

After  "Authority  for  maintenance  of 
the  system",  add: 

"PurposefsJ: 

To  assure  that  all  employees  applied 
for  and  were  accepted  by  the  bonding 
company  for  fidelity  bond  coverage." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor:  "See 
'Blanket  Routine  Uses'  at  48  FR  25503. 
June  6, 1983." 

System  managerfsj  and  address: 

Delete  entry;  substitute  therefor 
"Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas.  TX  75222." 

AAFES0903.06f 

System  name: 

Personnel  Management  Information 
System  (PMIS)  (48  FR  25542).  June  6. 
1983. 


Changes: 
System  location: 

Delete  entries;  substitute  therefor: 
"Centralized  at  Headquarters,  Army  and 
Air  Force  Exchange  Service  (AAFES), 
Dallas,  TX  75222.  Segments  of  the 
system  exist  at  servicing  civilian 
personnel  offices  at  AAFES-Pacific, 
AAFES-Europe.  Exchange  Regions  and 
Area  Exchanges  at  posts,  bases,  and 
satellites  world-wide." 

Categories  of  individuals  covered  by  the 
system: 

Delete  entry;  substitute  therefor  "All 
employees  of  the  Army  and  Air  Force 
Exchange  Service." 

Categories  of  records  in  the  system: 

Delete  entry;  substitute  the  following: 
"Individual's  name,  SSN.  Exchange 
location,  home  address;  date  of  birth; 
date  hired,  leave  accrual  date, 
retirement  participation  data,  service 
award  base  data,  citizenship,  marital 
status,  sex,  security  clearance,  military 
status,  sponsor  affiliation  where 
employee  is  a  dependent  of  a  US 
Government/military  member,  job  code 
and  title,  employment  category,  pay 
plan,  wage  schedule,  base  hourly  rate, 
scheduled  work  week.  Federal  and  State 
tax  exemptions,  type  of  insurance 
coverage,  authorized  deductions,  life 
insurance  coverage,  physical 
examination  documents,  education  and 
experience,  licenses,  career  plans. 
Personnel  Evaluation  Reports,  training 
course  certificates,  and  similar  relevant 
information." 

After  "Authority  for  maintenance  of 
the  system",  add: 

"PurposefsJ: 

To  produce  reports  and  statistical 
analysis  of  the  civilian  workforce 
strength  trends  and  composition  in 
support  of  established  manpower  and 
budgetary  programs  and  procedures; 
provide  employment  verification: 
provide  data  in  support  of  Equal 
Employment  Opportunity  Program 
requirements;  provide  locator  and 
emergency  notification  data;  provide 
information  in  response  to  union 
requests;  identify  training  requirements; 
provide  salary  data  for  current  and 
projected  fiscal  guidance,  personnel 
data  for  current  and  projected  staffing 
requirements;  provide  suspense  data  for 
within  grade  increases,  length  of  service 
awards,  performance  ratings,  pay 
adjustments  and  tenure  group;  provide 
employee  data  for  retirement 
processing,  individual  personnel  action 
forms;  analyses  of  leave  usage; 
investigation  of  complaints,  grievances 
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and  appeals;  respond  to  requests  from 
courts  and  regulatory  bodies;  provide 
incentive  awards  information;  provide 
qualified  candidates  to  fill  position 
vacancies;  counsel  employees  on  career 
development;  plan  dependent  services 
in  overseas  areas;  to  determine  validity 
of  individual  claims  related  to  pay 
adjustments;  and  for  other  managerial 
and  statistical  studies." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entries;  substitute  therefor: 
"See  'Blanket  Routine  Uses'  at  48  FR 
25503.  June  6. 1983." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Delete  the  second  sentence. 
Retrievability: 

Delete  the  second  sentence. 

Safeguards: 

Delete  the  second  sentence  up  to  the 
word  "Division;". 

System  managerfsj  and  address: 

Delete  entry;  substitute  therefor: 
"Commander.  Army  and  Air  Force 
Exchange  Service.  Dallas.  TX  75222." 

Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add:  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 
505)." 

Record  source  categories: 

Add:  "Official  Personnel  Folder". 

AAFES1203.03 

System  name: 

Appointment  of  Contracting  Ofiicers 
(48  FR  25544),  June  6. 1983. 

Changes: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"PurposefsJ: 

To  ascertain  an  individual's 
qualifications  to  be  appointed  as 
contracting  officer  to  determine  if 
limitations  on  procurement  authority  are 
appropriate;  to  complete  the  Certificate 
of  Appointment." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor  "See 
Blanket  Routine  Uses'  at  48  FR  25503. 
June  6. 1983." 


System  managerfsj  and  address: 

Delete  entry;  substitute  therefor: 
"Commander,  Army  and  Air  Force 
Exchange  Service.  Dallas,  TX  75222." 

Notification  procedure: 

Delete  entry;  substitute  therefor 
"Individuals  desiring  to  know  whether 
or  not  information  on  them  is  contained 
in  this  system  of  records  should  write  to 
the  System  Manager,  ATTN:  Director. 
Procurement  Management  Office,  and 
provide  their  full  name,  and  sufficient 
details  to  permit  locating  the  pertinent 
records." 

Record  access  procedures: 

Delete  entries;  substitute  therefor 
"Individuals  desiring  access  to  records 
about  themselves  should  direct  an 
inquiry  as  indicated  in  'Notification 
procedure',  providing  information 
required  therein." 

AAFES1300.01 

System  name: 

Progression  Analysis  Report  (48  FR 
25543).  June  6, 1983. 

Changes: 

System  name: 

Delete  name;  substitute  therefor 
"Resource  Management  and  Cost 
Accounting  Files." 

Categories  of  Individuals  covered  by  the 

system: 

Delete  entry;  substitute  therefor 
"Military  and  civilian  personnel 
assigned/attached  to  an  organizational 
entity  of  AAFES." 

Categories  of  records  in  the  system: 

Change  entry  to  read:  "Records  by 
individual  of  man-hours  applied  to  the 
accomplishment  of  assigned  tasks  or 
projects.  Specific  data  elements  include 
name.  SSN/employee  identification 
number,  organizational  element,  military 
rank/civilian  grade,  job  title,  clearance 
status,  rating  data,  regular/overtime 
wage  rates,  regular/ overtime  hours 
worked,  hours  of  leave  taken,  record  of 
official  travel,  project  code,  accounting 
code  and  cost  data,  workload  units 
accomplished,  file  references  and 
related  information,  and  records  control 
data." 

After  "Authority  for  maintenance  of 
the  system",  add: 

"PurposefsJ: 

To  project  manpower  and  monetary 
requirements;  to  allocate  available 
resources  to  specific  projects;  to 
schedule  workload  and  assess  progress; 
to  project  future  organizational 
milestones;  to  evaluate  individual 


performance  and  equipment  efficiency; 
to  set  standards  and  methods;  to  record 
and  control  personnel  and  equipment 
utilization:  to  document  inventories;  to 
interpolate  training  needed  by  unit  or 
individual;  to  monitor  use  of  overtime:  to 
control  and  monitor  obligations  and 
expenditures  of  Government  funds:  to 
provide  audit  trail;  to  generate  statistical 
reports  of  workload  and  production 
levels  and  other  trends  within  the 
organization;  and  to  provide  other 
accounting  and  monitoring  reports." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor  "See 
'Blanket  Routine  Uses'  at  48  FR  25503. 
June  6. 1983." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Delete  entry;  substitute  therefor 
"Punch  cards,  magnetic  tapes,  cards,  or 
discs;  microform,  microfiche,  computer 
printouts,  and  paper  records." 

Retrievability: 

Add:  "SSN  or  employee  identification 
number:  information  may  also  be 
accessed  by  a  non-personal  data 
element  such  as  project  code,  cost 
accounting  code,  or  organizational 
element." 

Safeguards: 

Delete  entry;  substitute  therefor 
"Automated  systems  employ  computer 
hardware/software  safeguard  features. 
All  records  are  maintained  in  controlled 
areas,  within  buildings/rooms  which  are 
secured  during  non-duty  hours.  Personal 
information  is  accessed  only  by 
individuals  who  have  neati  therefor  in 
their  official  duties." 

Record  source  categories: 

Delete  entry;  substitute  therefor 
"Employee  time  cards;  organization 
manpower  rosters;  individual  personnel 
and  training  records;  production  records; 
travel  orders;  unit  inventory  records: 
and  similar  relevant  AAFES  documents 
and  reports." 

AAFES1504.03 

System  name: 

Personal  Property  Storage  Files  (48  FR 
25546).  June  6, 1983. 

Changes: 

System  name: 

Change  to  read:  "Personal  Property 
Movement  and  Storage  Files." 
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System  location: 

Delete  entries:  sulwtitute  therefor 
"Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES).  Dallas.  TX 
7^222.  HQ,  AAFES-Europe,  HQ.  AAFES- 
Padfic." 

Categories  of  individuals  covered  by  the 
system: 

Delete  entry,  substitute  therefor 
"Employees  of  the  Army  and  Air  Force 
Exchange  Service  whose  permanent 
change  of  station  is  authorized  by 
AAFES." 

Categories  of  records  in  the  system: 

Delete  entry;  substitute  therefor: 
"Orders  authorizing  shipment/storage  of 
personal  property  to  include  privately 
owned  vehicles  and  house  trailers/ 
mobile  homes;  Cash  Collection 
Vouchers;  Application  for  Shipment 
and/or  Storage  of  Personal  Property; 
Tran.«iporta  tion  Control  and  Movement 
Document;  Personal  Property  Counseling 
Checklist;  Government  Bill  of  Lading; 
Storage  contracts,  loss  and  damage 
claims,  and  similar  related  documents." 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purpose(s): 

Used  by  the  Army  and  Air  Force 
Exchange  Service  to  arrange  for  the 
movement,  storage  and  handling  of 
personal  property;  to  identify/ trace  lost 
or  damaged  shipments;  to  answer 
inquiries  and  monitor  effectiveness  of 
personal  property  traffic  management 
functions." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entries;  substitute  therefor: 
"Information  is  disclosed  to  commercial 
carriers  for  the  purposes  of  identifying 
ownership,  verifying  delivery  of 
shipment,  supporting  billing  for  services 
rendered,  and  justifying  claims  for  loss, 
damage,  or  theft  In  addition,  see 
'Blanket  Routine  Uses'  at  48  FR  25503. 
June  6, 1983." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Add:  "microfilm;  magnetic  tapes,  and 
computer  printouts". 

Retrievability: 

Change  to  read:  "By  individual's 
surname". 

Safeguards: 

Delete  entry;  substitute  thferefor 
"Information  is  maintained  in  secured 
areas,  accessible  only  to  authorized 


personnel  having  an  official  need-to- 
know.  Automated  segments  are  further 
protected  by  code  numbers  and 
passwords." 

Retention  and  disposal: 

Delete  entry:  substitute  therefor: 
"Documents  relating  to  packing, 
shipping  and/or  storing  of  household 
goods  within  the  continental  United 
States  are  destroyed  after  3  years:  those 
relating  to  oversea  areas  are  destroyed 
after  6  years.  Documents  regarding 
shipment  of  privately  owned  vehicles/ 
mobile  homes  are  destroyed  after  2 
years.  Shipment  discrepancy  reports  are 
destroyed  after  2  years  or  when  claim/ 
investigation  is  settled,  whichever  is 
later.  Administrative  files  reflecting 
queries  and  responses  are  retained  for  2 
years;  then  destroyed." 

System  managerfs)  and  address: 

Delete  entry;  substitute  therefor 
"Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222." 

Notification  procedure:    . 

Delete  entry;  substitute  therefor: 
"Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  shoud  write  to  the 
System  Manager,  ATTN;  Director, 
Administrative  Services  Division,  and 
should  provide  their  full  name,  SSN, 
current  address  and  telephone  number, 
and  signature." 

Record  access  procedures: 

Delete  entries;  substitute  therefor 
"Individuals  desiring  access  to 
information  about  themselves  in  this 
system  should  address  their  inquiry  to 
the  System  Manager,  providing 
information  required  in  'Notification 
procedure'." 

Contesting  record  procedures: 

After  "determinations",  delete 
remainder  and  add;  "are  contained  in 
Army  Regulation  340-21  (32  CFR  Part 
505)." 

Record  source  categories: 

Delete  entry;  substitute  therefor 
"Provided  by  the  individual  whose 
personal  property  is  shipped /stored;  by 
the  carrier/storage  facility." 

AAFESl6t)9.02 

System  name: 

AAFES  Customer  Service  (48  FR 
40296),  September  6, 1983. 

Changes: 

Categories  of  records  in  the  systnm: 

After  "cash  receipt/",  insert:  "change 
or  credit  vouchers,";  after  "repair 
vouchers,"  insert:  "warranty  documents; 


correspondents  between  AAFES  and  the 
customer  and/or  vendor." 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purpose(s): 

To  record  customer  transactions/ 
payments  for  layaways  and  special 
orders;  to  determine  payment  status 
before  finalizing  transactions:  to  identify 
account  delinquencies  and  prepare 
customer  reminder  notices:  to  mail 
refunds  on  cancelled  layaways  or 
special  orders;  to  process  purchase 
refunds:  to  document  receipt  from 
customer  of  merchandise  subsequently 
returned  to  vendors  for  repair  or 
replacement  and  initiate  follow-up 
actions." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entries;  substitute  therefor: 
"See  Blanket  Routine  Uses'  at  48  FR 
25503.  June  6, 1983." 

Notification  procedure: 

Delete  entry:  substitute  therefor 
"Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  should  write  to  the 
System  M.inager,  providing  name  and 
sufficient  details  of  purchase  to  enable 
locating  pertinent  records,  current 
address  and  telephone  number." 

Record  access  procedures: 

Delete  entry:  substitute  therefor. 
"Individuals  desiring  access  to  records 
about  themselves  should  write  as 
indicated  in  "Notification  procedure', 
providing  information  required  therein." 

Record  source  categories: 

Add:  "from  the  vendor." 

AAFES  1609.03 

System  name: 

AAFES  Ca»<ilog  System  (48  FR  25548). 
June  6, 1983. 

Changes: 

After  "Authority  for  maintenance  of 
the  system",  add: 

"Purpose(s): 

To  locate  order  information  to  reply  to 
customer  inquiries,  complaints;  to  create 
labels  to  effect  shipment  to  proper 
location;  to  refund  customer  remittances 
or  to  collect  monies  due:  to  provide 
claim  and  postal  authorities  with 
confirmation/certification  of  shipment 
for  customer  claims  for  damage  or  lost 
shipments." 
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Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry:  substitute  therefor:  "See 
'Blanket  Routine  Uses'  at  48  FR  25503. 
June  6, 1983." 

System  managerfs)  and  address: 

Delete  entry:  substitute  therefor 
"Commander,  Army  and  Air  Force 
Exchange  Service.  Dallas  TX  75222. 

Notification  procedure: 

Delete  entry;  substitute  therefor 
"Individuals  desiring  to  know  whether 
or  not  this  system  of  records  contains 
information  on  them  should  write  to  the 
System  Manager.  ATTN:  Chief.  Catalog 
Sales  Center,  providing  name,  current 
address  and  telephone  number,  and 
sufficient  details  to  permit  locating 
pertinent  records." 

Record  access  procedures: 

Delete  entry:  substitute  therefor 
"Individuals  desiring  access  to  records 
about  themselves  should  write  to  the 
System  Manager,  providing  information 
required  in  'Notification  procedure"."' 

Record  source  categories: 

Delete  entries:  substitute  therefor 
"From  the  individual." 

Systems  AAFES0207.02. 
AAFES0306.12,  AAFES0307.01. 
AAFES0401.04.  AAFESO4O3.01. 
AAFES0403.05,  AAFES0403.il. 
AAFES0404.01.  AAFES0405.03. 
AAFESO405.05,  AAFES0405.il. 
AAFES0406.12.  AAFES0408.05, 
AAFES0408.14,  AAFES0409.01, 
AAFES0410.01,  AAFES0505.02. 
AAFES0602.04a,  AAFES0602.04b. 
AAFES0604.02.  AAFES0702.22. 
AAFES0702.23.  AAFES0702.43. 
AAFES0704.07,  AAFES0903.06f. 
.\AFES1203.03.  AAFES1300.01. 
AAFES1504.03,  AAFES1609.02,  and 
AAFESl60g.03  read  as  follows: 

AAF0207.02 

SYSTEM  name: 

Customer  Comments,  Complaints,  and 
Direct  Line  Files. 

SYSTEM  IjOCATION: 

Headquarter,  Army  and  Air  Force 
Exchange  Service  (AAFES).  Dallas.  TX 
75222;  HQ  AAFES-Europe;  HQ  AAFES- 
Pacific;  Exchange  Regions  and  Area 
Exchanges  at  posts,  bases,  and  satellites 
world-wide. 

CATEOOniES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Users  of  the  Army  and  Air  Force 
Exchange  Service  who  make  inquiries, 
complaints,  or  comments  on  its 
operations. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Customer"s  name,  address  and 
telephone  number,  information 
pertaining  to  the  subject  of  inquiry, 
complaint,  or  comment  and  response 
thereto;  customer  opinion  survey  data. 

authorrrv  for  maintenance  of  the 
system: 
10  use.  sections  3012  and  8012. 

PURPOSE(S): 

To  aid  the  Exchange  management  in 
determining  needs  of  customers  and 
action  required  to  settle  customer 
complaints. 

routine  uses  of  records  maintained  in 
the  system,  includino  categories  of 
users  and  the  purposes  of  such  uses: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503,  June  6. 1983. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSWtO,  RETAMMNO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  stored  in 
metal  cabinets. 

RETRIEVABIUTV: 

By  customer's  name. 

SAFEGUARDS: 

Records  are  accessible  only  by 
designated  employees  having  official 
need  therefor.  Buildings  housing  records 
are  protected  by  security  guards. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  by  shedding 
after  3  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  know  whether 
or  not  this  system  of  records  contains 
information  about  them  should  write  to 
the  System  Manager.  ATTN:  Director, 
Personnel  Division.  Dallas.  TX  75222. 
providing  their  full  name,  current 
address  and  telephone  number,  case 
number  that  appeared  on 
correspondence  received  from  AAFES, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 
on  themselves  in  this  system  should 
write  to  the  System  Manager  and 
furnish  information  required  by 
"Notification  procedure". 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial/ 


determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISiOHS  OF  THE  ACT 

None. 
AAFES0306.12 

SYSTEM  NAME: 

Personnel  Security  Case  Files. 

SYSTEM  lx>cation: 

Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas,  TX 
75222;  HQ,  AAFES-Pacific;  HQ. 
AAFES-Europe:  Exchange  Regions. 
Area  Exchanges;  Post,  Base,  and 
Satellite  Exchanges  within  the 
Continental  United  States  and  overseas. 

categories  of  INOIVIOUALS  COVCNCD  BY  TNC 

SYSTEM: 

Persons  affiliated  «vith  the  Army  and 
Air  Force  Exchange  Service  by 
assignment,  employment,  contractual 
relationship,  or  as  the  result  of  an 
interservice  support  agreement  on  whom 
a  personnel  security  clearance 
determination  has  been  completed,  is  in 
process,  or  may  be  pending. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM; 

File  may  contain  pending  and 
completed  personnel  security  clearance 
actions  on  individuals  by  personal 
identifying  data.  It  may  also  contain 
briefing/debriefing  statements  for 
special  programs,  sensitive  positions, 
and  other  related  information  and 
documents  required  in  connection  with 
personnel  security  clearance 
determinations. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Order  11652. 

PURPOSE(S): 

To  assist  in  the  processing  of 
personnel  security  clearance  actions;  to 
record  security  clearances  issued  or 
denied;  and  to  verify  eligibility  for 
access  to  classified  information  or 
assignment  to  a  sensitive  position. 
Records  may  be  used  by  AAFES 
commanders  for  adverse  personnel 
actions  such  as  removal  trom  sensitive 
duties,  removal  from  employment, 
denial  to  a  restricted  or  sensitive  area, 
and  revocation  of  security  clearance. 

I  USES  OF  RECORDS  MAINTAINB  M 
M,  MCLUOINO  CATEGORIES  OF 
I  AND  THE  PURPOSES  OF  SUCH  uses: 

,    Information  may  be  released  to 
Federal  agencies  based  on  formal 
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accreditation  as  specified  in  official 
directives,  regulations;  to  Federal.  State, 
local,  and  foreign  law  enforcement, 
intelligence,  or  security  agencies  in 
connection  with  a  lawful  investigation 
under  their  jurisdiction. 

KMJCKS  AND  mACTICCS  FON  STONINQ, 
HCTMCVma,  ACCESSINO,  RCTAININQ,  AND 
mWOSMO  OF  RCCONOS  M  THE  SYSTEM: 

stomaoe: 

Paper  records  in  folders;  cards: 
computer  tapes,  punched  cards,  or  discs. 

RmtlEVABIUTV: 

By  individual's  surname. 

SAFEQUAHOS: 

Records  are  located  in  locked  safes  or 
cabinets;  access  is  restricted  to 
designated  individuals  having  need 
therefor  in  the  performance  of  official 
duties. 


Records  are  permanent.  They  are 
retained  in  active  file  until  the  end  of  the 
fiscal  year  in  which  the  individual  is  no 
longer  employed  or  associated  with  the 
Army  and  Air  Force  Exchange  Service; 
held  2  additional  years  in  inactive  status 
and  retired  to  the  National  Personnel 
Records  Center.  St.  Louis,  MO  63118. 

SYSTEM  MANAOEII<S)  AND  AOOAESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas.  TX  75222. 

NOTIFICATION  mOCEOURES: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  may  write  to  the 
System  Manager.  ATTN:  AFFES-SS. 
providing  their  full  name,  SSN.  present 
address  and  telephone  number,  and 
signature. 

RCCONO  ACCESS  FHOCEDURES: 

Individuals  desiring  access  to  records 
on  themselves  should  submit  their 
request  as  indicated  in  "Notification 
procedure",  providing  information 
required  therein. 

CONTESTMM  RECONO  PHOCEOURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  investigative 
results  furnished  by  the  Defense 
Investigative  Service  and  other  Federal. 
Department  of  Defense,  State,  local, 
and/or  foreign  law  enforcement 
agencies. 

■  1 1 IIMS  EXEMTTCD  FNOM  CERTAM 
FWOVISIONS  OF  TMI  ACTt,. 

None.  '      :; 


AAFES0307.01 

SYSTEM  name: 

Carpooling  Program. 

SYSTEM  LOCATION: 

Meadquarters,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  participating  in  carpool 
program  who  voluntarily  provide 
information  for  release. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  home  address  and 
telephone  number,  map  coordinate  of 
home  or  nearby  reference  points, 
working  hours,  and  similar  information. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use.  sections  3012  and  8012. 

FURPOSE(S): 

To  assign  and  administer  allocated 
carpool  parking  assignments;  establish 
priority  of  assignemnts,  assist  members 
and  applicants  in  contacting  one  another 
and  provide  printout  of  individuals  in 
systems  to  other  participants  who  desire 
to  arrange  a  carpool. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
City  of  Dallas,  TX  for  inclusion  in  its 
Ridesharing  Program.  In  addition,  see 
"Blanket  Routine  Uses"  at  48  FR  25503. 
June  6. 1983. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders:  reference 
cards. 

RETRIEVABIUTY: 

By  individual's  surname. 

SAFEGUARDS: 

Information  is  accessible  only  to 
authorized  personnel  and  those 
providing  identification  and  purpose  for 
which  information  is  requested:  may  be 
accessed  by  persons  seeking  members 
who  have  provided  consent  for  release 
of  information. 

RETENTION  AND  DISPOSAL: 

Retained  only  on  active  participants: 
destroyed  upon  request/reassignment. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas  TX  75222. 


NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Administrative  Services  Division,  HO 
AAFES. 

RECORD  ACCESS  PROCEDURE: 

Requests  should  be  addressed  to  the 
Administrative  Services  Division,  HQ 
AFFES  and  include  individual's  name, 
current  address,  and  sufficient 
information  to  permit  locating  the 
record. 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
AAFES0401.04 
SYSTEM  NAME: 

Official  Personnel  Folders  and 
General  Personnel  Files. 

SYSTEM  location: 

The  Official  Personnel  Folder  is 
located  in  the  Personnel  Office  at 
Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas,  TX 
75222;  HQ  AAFES-Pacific;  HQ  AFFES- 
Europe:  regional  offices  and  post  and 
base  area  exchanges.  Included  in  this 
system  are  the  Employee  Service  Record 
Card  Files  and  those  records  duplicated 
for  maintenance  at  a  site  closer  to  where 
the  employee  works  (e.g.,  in  an 
administrative  office  or  supervisor's 
work  folder).  ^ 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
Army  and  Air  Force  Exchange  Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  date 
of  birth,  home  residence,  mailing 
address,  telephone  number;  records 
refiecting  work  experience,  educational 
level  achieved;  letters  of  commendation; 
training  courses  in  which  enrolled  and 
certificates  of  completion;  security 
clearance;  personnel  actions  such  as 
appointments,  transfers,  reassignments, 
separations,  reprimands;  salary  and 
benefits  documents  to  include 
allowances  and  insurance  data;  travel 
orders:  and  similar  relevant  information. 

authorfty  for  maintenance  of  the 
system: 

10  U.S.C,  sections  3012  and  8012. 
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PURPOSE(S): 

The  Official  Personnel  Folder  and 
other  general  personnel  records  are  the 
official  repository  of  the  records,  reports 
of  personnel  actions,  and  the  documents 
and  papers  required  in  connection  with 
these  actions  effected  during  an 
employee's  service  with  the  Army  and 
Air  Force  Exchange  Service.  Records 
provide  the  basic  source  of  factual  data 
about  a  person's  employment  with  the 
agency  and  ha^e  various  uses  by 
AAFES  personnel  offices,  including 
screening  qualifications  of  employees, 
determining  status,  eligibility,  and 
employee's  rights  and  benefits, 
computing  length  of  service,  and  other 
information  needed  to  provide  personnel 
services. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
Department  of  Labor.  Veterans 
Administration.  Social  Security 
Administration,  Federal  agencies  that 
have  special  civilian  employee 
retirement  programs:  or  a  national, 
State,  county,  municipal,  or  other 
publicly  recognized  charitable  or  income 
security  administration  agency  (e.g.. 
State  unemployment  compensation 
agencies),  where  necessary  to 
adjudicate  a  claim  under  the  retirement, 
insurance  or  health  benefits  programs  or 
to  an  agency  to  conduct  studies  or 
audits  or  benefits  being  paid  under  such 
programs.  Information  may  also  be 
disclosed  pursuant  to  the  "Blanket 
Routine  Uses"  at  48  FR  25503,  June  6. 
1983. 

POLICIES  AND  PRACnCCS  FOR  STORINO, 
RETRIEVING,  ACCESStNG,  RETAIWNO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  Kardex 
files;  microfilm  or  microfiche,  and  in 
computer  processible  storage  media. 

RETRIEVABILTTV: 

By  employee's  name. 

SAFEGUARDS: 

Paper  or  microfiche/microfilmed 
records  are  located  in  locked  metal 
cabinets  or  in  secured  rooms  with 
access  limited  to  those  personnel  whose 
official  duties  require  access.  Access  to 
computerized  records  is  limited,  through 
use  of  access  codes  and  entry  logs,  to 
those  whose  official  duties  require 
access. 

RETENTION  AND  DISPOSAL: 

The  Official  Personnel  Folder  is 
permanent.  Upon  employee's  separation, 
it  is  transferred  to  the  National 
Personnel  Records  Center  (Civilian),  111 


Winnebago  Street,  St  Louis.  MO  63118. 
Duplicate  records  maintained  in  an 
administrative  office  or  at  supervisory 
levels  are  destroyed  90  days  after 
employee's  separation.  Service  Record 
Card  Files  are  retained  for  5  years 
following  employee's  separation  and 
retired  to  a  records  holding  area  for  15 
additional  years  before  being  destroyed, 
except  that  those  of  employees  of 
discontinued  AAFES  installations  are 
retired  to  the  National  Personnel  Record 
Center  (Civilian).  Automated  personnel 
records  are  retained  indefinitely  for 
managerial  and  statistical  studies;  after 
an  employee's  separation,  records  are 
not  used  in  making  decisions  concerning 
the  employee. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Sevice,  Dallas,  TX  75222. 

NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  may  write  to  the 
System  Manager,  ATTN:  Director, 
Personnel  Division,  Dallas,  TX  75222. 
Individuals  must  furnish  their  full 
names,  SSN,  current  address  and 
telephone  number  if  terminated,  also 
include  date  of  birth,  date  of  separation, 
and  last  employing  location. 

RECORD  ACCESS  PROCEDURE: 

Individuals  desiring  access  to  records 
concerning  themselves  should  write  to 
the  System  Manager,  providing 
information  required  by  "Notification 
procedure". 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  educational 
institutions,  officials  and  other 
individuals  of  the  Army  and  Air  Force 
Exchange  Service,  third  parties 
responding  to  reference  checks,  previous 
employers,  law  enforcement  agencies, 
physicians. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
AAFES0403.01 

SYSTEM  NAME: 

Application  for  Employment  Files.  ' 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas.  TX 
75222,  for  applicants  of  executive  and 
managerial  positions.  Records  of 


applicants  for  all  other  AAFES  positions 
may  be  located  also  at  AAFES-Europe, 
AAFES-Pacific,  regional  offices,  and 
post,  base  exchanges  and  satellites. 

categories  of  inoiviouals  covered  by  the 

system: 

Persons  who  have  applied  for 
employment  in  the  Army  and  Air  Force 
Exchange  Service. 

CATEGORIES  OF  RECORDS  HI  TNC  SYSTEM: 

Applications  generally  include 
individuals  name,  date  of  birth,  SSN, 
home  address,  information  on  work  and 
educational  experience,  military  service, 
convictions  for  offenses  against  the  law, 
specialized  training,  awards  or  honors; 
documents  reflecting  results  of  written 
examinations  and  ratings;  reference 
checks  and  results:  evidence  of 
satisfactory  physical  condition, 
preemployment  investigations  and 
clearances  deemed  appropriate  to  the 
position  for  which  application  is  made; 
notification  from  AAFES  concerning 
selection/non-selection. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  sections  3012  and  8012. 

PURPOSE(S): 

The  records  are  used  in  considering 
individuals  who  have  applied  for 
positions  in  the  Army  and  Air  Force 
Exchange  Service  by  making 
determinations  of  qualifications 
including  medical  qualifications,  for 
positions  applied  for,  and  to  rate  and 
rank  applicants  applying  for  the  same  or 
similar  positions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503,  June  6. 1983. 

POLICIES  AND  PRACTICES  FOR  STORHM. 
RETRIEVING,  ACCESSING,  RETAINNIO,  AMD 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILTTY: 

By  applicant's  surname. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured 
area  with  access  limited  to  authorized 
personnel  whose  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Applicant  records  may  be  retained  up 
to  3  years;  records  for  applicants  hired 
become  part  of  the  person's  Official 
Personnel  Folder.  Documents  on 
individuals  who  are  not  hired  may  be 
heldtrom  3  months  to  3  years  depending 
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upon  whether  or  not  adverse  reference 
and/or  derogatory  credit  checks  are 
received. 

SVSTOI  MAWAMPm)  AND  *DOIIW: 

Conunander.  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 


NOmCATIOM  I 

Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  may  write  to  the 
System  Manager,  ATTN:  Director, 
Personnel  Division,  furnishing  full  name, 
SSN,  current  address  and  telephone 
number,  and  sufHcient  details 
concerning  position  and  location  thereof 
for  whch  application  had  been 
submitted. 


Individuals  desiring  access  to  records 
on  themselves  in  this  system  should 
nvrite  to  the  System  Manager  and 
furnish  information  required  by 
"Notification  procedure". 

COMTCSTWa  HCCONO  mOCOMJMKS: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  {32  CFR  Part  505). 


I  SOUWCt  CATTQOWm: 

From  the  individual,  his/her  previous 
employerfs)  and  personal  references, 
law  enforcement  agencies,  medical 
authorities. 

SVSTBM  KXBMmO  FnOtf  COrr  AM 
MOVWONS  or  TMK  ACT 

None. 
AAFES0403.0S 


Employee  Examination  Records. 

■YSTIM  LOCATKMC 

Headquarters,  Army  and  Air  Force 
Exchange  Service.  Dallas,  TX  75222. 

CATioomu  or  hmmviouals  covemo  by  rut 

SYSTEM: 

Employees  under  Consideration  for 
promotion  to  managerial  positions. 

CATffQOMtl  or  NKCOMM  M  TMl  SYSTEM: 

Test  scores  and  cumulative  data  for 
those  employees  who  take  the  AAFES 
test  battery,  consisting  of  (a)  SET  tests, 

(b)  Thurstone  Test  of  Mental  Alertness, 

(c)  Wesman  Personnel  Classification 
Test,  (d)  Thurston  Temperament 
Schedule,  and  (e)  Personagraph  (Allston 
B.  Hobby  Associates). 

MnMOMTV  rOR  HAIWrmAMCS  or  TMR 


10  U.S.C,  sections  3012  and  8012. 


rwiross(s): 

Used  for  research  purposes  and  as  a 
predictor  of  one's  success  under  given 
situations  for  promotional  aptitude  to 
positions  at  the  managerial  level. 

Novrmi  uses  or  iwcom>s  mamtainco  in 

THE  SYSTEM,  INCLUOIWO  CATEOOUffiS  OT 
USEWS  AND  THE  rURTOSSS  Or  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503,  June  6, 1983. 

rouoes  and  niAcncES  ron  storhmi, 

NETIMBVINa,  ACCESSIMO,  mTAtNINO,  AND 

msrosiNO  or  recoros  m  the  system: 
storaoe: 
Paper  records  in  locked  containers. 

retrievawutv:  ~ 

By  employee's  surname. 

SATEOUARDS: 

Information  is  accessed  only  by 
designated  individuals  having  official 
need  therefor  in  the  performance  of 
assigned  duties. 

retention  AND  DiSrOSAU 

Information  is  retained  indefinitely. 

system  manaoer(s)  and  adoress: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222 

NOTinCATION  mOCEOURE: 

Information  may  be  obtained  by 
writing  to  the  System  Manager,  ATTN: 
Director,  Personnel  Division,  Dallas.  TX 
75222.  Individual  should  furnish  his/her 
full  name,  SSN,  current  address  and 
telephone  number,  and,  if  separated, 
date  of  birth,  date  of  separation,  and 
last  employing  location  in  addition  to 
the  above. 

RECORD  ACCESS  mOCEDURE: 

Individuals  desiring  access  to  records 
about  themselves  in  this  system  of 
records  should  write  to  the  System 
Manager  and  furnish  information 
required  by  "Notification  procedure". 

CONTESTINO  RECORD  rROCEOURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEOORIES: 

Individual  tests  taken  by  the 
employee. 

SYSTEMS  EXEMTTEO  FROM  CERTAIN 

rROvmiONS  or  the  act 

None. 

AAFES0403.11 

SVSTEMNAMB: 

Personnel  Departure  Clearance 
Records. 


SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas,  TX 
75222:  HQ.  AAFES-Europe:  HQ,  AAFES- 
Pacific;  regional  offices;  base  and  post 
exchanges  and  satellites  world-wide. 

CATEOORIES  Or  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  employees  of  the  Army  and  Air 
Force  Exchange  Service. 

CATEOORIES  or  RECOROS  IN  THE  SYSTEM: 

Name,  SSN,  job  data,  reason  for 
departure,  and  clearing  offices' 
approval. 

AUTHORrrv  roR  maintenance  or  the 
system: 

10  U.S.C,  sections  3012  and  8012. 

PURPOSS(S): 

To  ensure  that  departing  employees 
have  been  properly  out-processed. 

routine  uses  or  records  maintained  in 

THE  SYSTEM.  INCLUDINO  CATEOORIES  Or 
USERS  AND  THE  rURTOSES  Or  SUCH  USES: 

See  "Blanket  Routine  Uses  "  at  48  FR 
25503,  June  8. 1983. 

rouciES  AND  nucncES  roR  storino. 

RETRICVINQ,  ACCSSSHM.  RETAININO.  AND 

DisrosiNO  or  records  in  the  system: 

storaoe: 

Paper  records  in  locked  filing 
cabinets. 

retrievamuty: 
By  employee's  surname. 

satbouaros: 

Information  is  accessed  only  by 
designated  individuals  having  official 
need  therefor  in  the  performance  of  their 
duties. 

retention  and  distosal: 

Records  are  closed  at  the  end  of  the 
fiscal  year,  held  1  year,  and  destroyed 
by  shredding. 

SYSTEM  MANAOER<S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas  TX  75222. 

NOTinCATION  niOCEDURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  should  write  to  the 
System  Manager,  ATTN:  Director. 
Administrative  Services  Division, 
providing  full  name,  SSN.  current 
address  and  telephone  number,  and  date 
and  place  of  separation. 

"■CORD  access  rROCEDURS: 

Individuals  desiring  access  to 
information  about  themselves  in  the 
system  should  write  to  the  System 
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Manager,  providing  information  required 
in  "Notification  procedure". 

CONTESTINO  RECORD  rROCEOURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEOORIES: 

From  the  individual;  official  personnel 
actions. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  or  THE  ACT 

None. 
AAFES0404.01 

SYSTEM  NAME: 

Incentive  Awards  Case  Files. 

SYSTEM  location: 

Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas,  TX 
75222;  HQ  AAFES-Pacific;  HQ  AAFES- 
Europe. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

All  employees  of  the  Army  and  Air 
Force  Exchange  Service  nominated  for 
or  recipients  of  awards. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  SSN,  grade/step,  position  title, 
award  for  which  nominated  and 
justification  therefor,  accomphshments, 
requirements  of  position  held, 
organization  in  which  employed,  and 
similar  relevant  data. 

AUTHORfTY  rOR  MAINTENANCE  Or  THE 
SYSTEM: 

10  U.S.C,  sections  3012  and  8012. 
PURPOSE(S): 

To  consider  and  select  employees  for 
incentive  awards  and  other  honors  and 
to  publicize  those  granted. 

ROUTINE  USES  OF  RECOROS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINa  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  "Blanket  Routine  Uses  "  at  48  FR 
25503,  June  6. 1983.  Information  may  also 
be  disclosed  to  public  and  private 
organizations,  including  news  media, 
which  grant  or  publicize  employee 
awards  or  honors. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO.  ACCESSINQ.  RETAININO,  AND 
DtSPOSINO  or  RECOROS  IN  THE  SYSTEM: 

STORAOE: 

Paper  records  in  filing  cabinets. 

retrievabnjty: 
By  individual's  surname. 


safeouards: 

Records  are  accessible  only  to 
designated  individuals  having  official 
need  therefor. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  2  years, 
following  which  they  are  destroyed  by 
shredding. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

NOTIFICATION  procedure: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  may  write  to  the 
System  Manager.  ATTN:  PE.  Dallas,  TX 
75222,  providing  full  name,  SSN,  current 
address  and  telephone  number,  and 
sufficient  details  to  permit  locating  the 
record. 

record  access  procedures: 

Individuals  desiring  access  to  records 
on  themselves  should  submit  their 
request  as  indicated  in  "Notification 
procedure",  providing  information 
required  therein. 

CONTESTINO  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  nominating  official; 
approving  authority;  individual's  official 
persormel  file. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
AAFES040S.03  j 

SYSTEM  NAME: 

Personnel  Appeals  and  Grievances. 

SYSTEM  location: 

Office  of  the  General  Counsel  at      ] 
Headquarters.  Army  and  Air  Force 
Exchange  Service.  (AAFES).  Dallas.  TX 
75222;  HQ  AAFES-Europe;  or  HQ 
AAFES-Pacific.  ' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  employee  of  the  Army  and  Air 
Force  Exchange  Service  who  has  filed 
an  appeal  of  an  adverse  action  and/or  is 
contesting  a  personnel  action  when  the 
appeal /grievance  has  been  referred  to 
the  appropriate  General  Counsel's 
office.  J 

CATEOORIES  Or  RECOROS  IN  THE  SYSTEM: 

Correspondence,  documentation,  and 
memoranda  concerning  the  appeal/ 
grievance. 


AUTHORfTY  FOR  MAMTBIANCE  OF  THB 
SYSTEM: 

10  U.S.C..  sections  3012  and  8012. 

PURPOSE(S): 

.  To  determine  propriety  and  legal 
sufficiency  or  the  agency's  action  in  the 
appeal  or  grievance  matter. 

ROUTINE  USES  OP  RECORDS  MAMfTAMRO  Nl 
THE  SYSTEM,  INCLUDINO  CATEOORiCS  Or 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503,  June  6. 1983. 

POLICIES  AND  PRACTICES  FOR  STORWO, 
RETRIEVINO,  ACCESSNM,  RETANMNO,  ANO 
DISPOSINO  or  RECOROS  IN  THE  SYSTEM: 

STORAOE: 

Paper  records  in  locked  file  cabinets. 

RETRIEVAMUTV: 

By  employee's  surname. 

SAFEQUAROS: 

Buildings  employ  security  guards. 
Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained. 

REIEHTIOW  ANO  DISPOSAL: 

Retained  in  the  servicing  General 
Counsel's  office  for  1  year  after  final 
decision  is  made:  subsequently  retired 
to  the  AAFES  warehouse  or  servicing 
General  Services  Administration 
records  holding  center  where  it  is  held  6 
years  before  being  destroyed  by 
shredding. 


SYSTEM  MANAOBR(S)  ANO  / 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas.  TX  75222. 


NOTIFICATION  I 

Information  may  be  obtained  from  the 
servicing  General  Counsel  at  the  AAFES 
location  where  appeal /grievance  was 
filed. 

RECORD  ACCESS  PROCEDURE: 

Individual's  desiring  to  access  records 
in  this  system  of  records  pertaining  to 
themselves  should  write  to  the 
appropriate  General  Counsel,  furnishing 
full  name,  current  address  and 
telephone  number,  the  latest 
correspondence  received  by  them  from 
the  General  Counsel's  office,  if 
available,  and  signature. 

CONTESTINO  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 
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From  AAFES  personnel  ofTice 
responsible  for  records  on  the  employee; 
from  the  AAFES  Grievance  Examiner 
and  from  the  AAFES  employee  aad/or 
his/her  representative. 


MOVmONS  OF  TMC  ACT 

None. 
AAFES040S.0S 


Confidential  Statement  of 
Employment  and  Financial  interests. 

SVSmt  tOCATMMC 

Office  of  the  General  Counsel  at 
Headquarters.  Army  and  Air  Force    . 
Exchange  Service  (AAFES).  Dallas.  TX 
75222;  HO  AAFES-Europe;  HQ  AAFES- 
PaciBc. 

CATioomcs  or  moonouMM  covtnco  by  tnc 

systcm: 

All  general  officers,  commissioned 
officers  in  the  rank  of  lieutenant  colonel 
or  above,  and  all  employees  of  the  Army 
and  Air  Force  Exchange  Service  at 
grade  13  and  above  whose  basic  duties 
and  responsibilities  require  the  exercise 
of  judgment  in  making  decisions  or 
taking  action  in  regard  in  contracting  or 
procurement,  auditing,  and  other  matters 
having  a  significant  economic  impact  on 
the  interests  of  any  non-Federal 
enterprises. 

CATCOOMCS  OF  NKCOWM  M  THC  STSTBN: 

DD  Form  1555.  "Confidential 
Statement  of  Employment  and  Financial 
Interest",  and  endorsements  or 
documents  relevant  to  information  on 
this  form. 

AUTMomrv  ran  mamtimancc  of  tni 

SYSTIM: 

Executive  Order  11222. 

PUIIPOSC(S)c 

These  records  are  maintained  to  meet 
requirements  of  Executive  Order  11222 
on  the  filing  of  employment  and 
financial  interest  statements.  Such 
statements  are  required  to  assure 
compliance  with  the  standards  of 
conduct  for  Government  employees 
contained  in  the  Executive  Order  and 
title  18  of  the  U.S.C.  and  to  determine  if 
a  conflict  of  interest  exists  between  the 
emplojrment  of  individuals  by  the 
Federal  Government  and  their  personal 
employment  and  financial  interests. 

WMfTWl  uses  OF  MCONOS  MAIHTAiNeO  IN 
THC  SYSTCM,  WCLUD10  CATIOOflteS  OF 
USCRS  AMD  THC  FUHFOWES  OF  SUCH  USW 

These  statements  and  amended 
statements  required  by  or  pursuant  to 
Executive  Order  11222.  Part  IV,  are  to  be 


held  in  confidence  and  no  information 
shall  be  discloaed  except: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

b.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  party  to  a 
judicial  proceeding  or  in  order  to  comply 
%vith  the  issuance  of  a  subpoena. 

c.  To  disclose  information  to  any 
source  when  necessary  to  obtain 
information  relevant  to  a  conflict-of- 
interest  investigation  or  determination. 

d.  By  the  National  Archives  and 
Records  Service.  General  Services 
Administration,  in  record  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

e.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at 
any  stage  in  the  legislative  coordination 
and  clearance  process  in  cormection 
with  private  relief  legislation  as  set  forth 
in  OMB  Circular  No.  A-19. 

f.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

POUCIES  AND  PRACnCCS  FOII  STOMNO, 

arrmEviNO,  accessino,  rct  amino,  and 

04SPOSINO  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Paper  records  in  locked  file  cabinets. 

RCTRtEVABIUTY: 

By  individual's  surname. 

SAFEOUAROS: 

Information  is  accessible  only  to 
designated  authorized  persons  who  are 
properly  screened,  cleared  and  trained, 
having  official  need  therfor  in  the 
performance  of  official  duties. 

RtriNllUN  AND  OISFOSAL: 

Retained  imtil  individual  no  longer 
occupies  a  position  for  which  DD  Form 
1555  is  required:  records  are  then 
maintained  2  years  and  destroyed  by 
shredding. 

SYSTEM  MANA—ms)  AND  ABBWSS. 

Commander.  Army  and  Air  Force 
Exchange  Service.  Dallas,  TX  75222. 


information  about  them  should  contact 
the  General  Counsel  at  the  AAFES 
location  where  the  reports  were  filed. 


RECOnO  ACCSSS  I 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
General  Counsel  at  the  AAFES  location 
where  the  reports  were  filed.  Individuals 
must  furnish  their  full  name.  SSN,  period 
covered  by  the  report  filed  and 
signature. 


NOTWCAimw  I 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 


CONTESTINQ  RCCOUD  I 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

SYSTEMS  EXEMPTED  FROM  CCRTAM 
FROVISIONS  OF  THt  ACT 

None. 
AAFES040S.il 

SYSTEM  NAME: 

Individual  Health  Records. 

SYSTEM  LOCATWM: 

Headquarters.  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas.  TX 
75222;  HQ  AAFES-Europe;  HQ  AAFES- 
Pacific. 

CATCOORIIS  OF  INOnnOUALS  COVERED  BY  THB 
SYSTEM: 

Employees  of  the  Army  and  Air  Force 
Exchange  Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  SSN,  organizational  location, 
date  of  birth,  medical  data  recorded  by 
treating  nurse/physician,  information 
provided  by  individual's  personal 
physician  regarding  diagnosis, 
prognosis,  and  return  to  duty  status,  and 
similar  relevant  data. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  sections  3012  and  8012. 

FURFOSC(S); 

To  provide  health  care  and  medical 
treatment  to  employees  who  become  ill 
or  are  injured  during  working  hours. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUOINO  CATCOORIES  OF 
USERS  AND  THE  FURFOSCS  OF  SUCH  USES: 

See  "blanket  Routine  Uses"  at  48  FR 
25503.  June  6,  1983. 

FOUCiU  AND  FRACnCU  FOR  STOWW, 
MTRtEVWrn,  ACCESSNM,  RBTAWBWG,  AND 
OISFOSINO  OF  RBCOnOS  Nl  THB  SVSTBM: 

STORAGE: 

Paper  records  in  locked  file  cabinets. 
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RETRKVABnjTV: 

By  individual's  surname. 

SAFEOUAIIOS: 

Records  are  maintained  in  the 
dispensary,  available  only  to  assigned 
medical  personnel. 

RETENTWN  AND  OMFOSAU 

Records  are  maintained  for  6  years 
following  termination  of  individual's 
employment;  then  destroyed  by 
shredding. 

SYSTEM  MANAOER(S)  AND  ADONBSS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas.  TX  75222. 

NOTIFICATION  FROCEDURE: 

Individuals  wishing  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  may  write  to  the 
System  Manager.  ATTN:  Director, 
Administrative  Services;  individuals 
must  furnish  full  name,  details 
concerning  injury  or  illness  and  date 
and  location  of  such,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 
about  themselves  should  submit  written 
request  as  indicated  in  "Notification 
procedure",  providing  information 
specified  therein. 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  employee;  his/her  physician; 
witnesses  to  an  injury/accident. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None.  ^ 

AAFES0406.12 

SYSTEM  NAME:  * 

Employee  Career  Development  Plan 
File. 

SYSTEM  locahon: 

Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas,  TX 
75222;  HQ  AAFES-Europe;  HQ  AAFES- 
Pacific;  regional  offices;  area,  base  and 
post  exchanges  world-wide. 

CATEOORIES  OF  INDHflOUALS  COVERED  BY  THB 
SYSTEM: 

Employees  of  the  Army  and  Air  Force 
Exchange  Service. 

CATIOORICS  OF  RECORDS  M  THE  SYSTEM: 

Name,  SSN.  current  job  title,  grade, 
duty  phone,  job  location,  results  of  Skills 
Survey  (AAFES  Form  1200-61) 
specifically  covering  education/training 


courses  completed,  skills/experience 
acquired,  skills  used  in  daily  work,  and 
skills  needed;  career  goals  as  identified 
on  AAFES  Form  1200-62  and  progress  in 
achieving  goals,  career  appraisals,  and 
employee /supervisor  comments. 

authortty  for  maintenance  of  the 
system: 

10  U.S.C..  sections  3012  and  8012. 

PURPOBB(S): 

To  assist  the  servicing  personnel 
o^ice  in  identifying  and  referring 
qualified  employees  for  vacant 
positions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIDING  CATEGORIES  OF 
USCRS  AND  THC  PURPOSCS  OF  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  48  FR  ' 
25503.  )une  6. 1983. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSHM  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  locked  file  cabinets. 

RCTRIEVABIUTV: 

By  individual's  surname. 

SAFEGUARDS: 

Information  is  accessible  only  to 
designated  individuals  having  official 
need  therefor  in  the  performance  of 
assigned  duties. 

RETCNTION  AND  DISPOSAL: 

Records  are  retained  until  employee 
severs  his/her  employment  with  the 
Army  and  Air  Force  Exchange  Service, 
at  which  time  they  are  destroyed.  Upon 
employee's  transfer  to  another  AAFES 
location,  record  is  forwarded  to  the 
gaining  personnel  office. 

SYSTCM  MANAOCR<S)  AND  ADDRCSS: 

Commander.  Army  and  Air  Force 
Exchange  Service.  Dallas.  TX  75222. 

NOTIFICATION  PROCCOURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
'system  of  records  may  write  to  the 
System  Manager.  ATTN:  Director. 
Personnel  Division,  providing  full  nam6. 
SSN,  job  location,  and  duty  phone. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 
about  them  in  this  system  should  inquire 
of  the  System  Manager,  providing 
information  required  in  "Notification 
procedure". 

CONTESTING  RCCORO  PROCCOURCS: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 


!  categories: 

From  the  individual. 

SVSTCMB  BXBMPTBD  from  CCRTAM 
PROVIStONS  OF  THE  ACT 

None. 
AAFE80400.0S 
SYSTCM  NAMC: 

Individual  Trainee  Files. 

SYSTCM  LOCATION: 

Headquarters.  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

CATCOORKS  OF  BMMVKMIALS  COVCRCO  BY  THB 
SYSTCM: 

Employees  of  the  Army  and  Air  Force 
Exchange  Service  who  have  been 
selected  for  a  college  trainee  or 
management  development  trainee 
position. 

CATCOORICS  OF  RCCOROS  M  THE  SYSTEM: 

Individual's  employment  application, 
trainee  appointment  documents;  copy  of 
college  transcript  and  dejgree  awarded; 
copy  of  employee  qualification  record, 
performance,  and  career  appraisal 
forms;  statement  of  mobility; 
supervisor's  recommendations;  and 
similar  relevant  documents. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  sections  3012  and  8012. 

PURPOSE(S): 

To  determine  employee  potential  for 
participation  in  management 
development  trainee  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINCD  IN 
THE  SYSTCM,  INCLUOINO  CATEGORICS  OF 
USCRS  AND  THC  PURPOSCS  OF  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503,  June  6.  1983. 

pouacs  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
olsposntg  of  records  m  the  svstbi: 

storagb: 

Paper  records  in  file  folders;  cards. 

retricvabhjty: 

By  employee's  surname. 

safeguards: 

Records  are  stored  in  locked 
containers.  Information  is  accessed  only 
by  designated  individuals  having  official 
need  therefor  in  the  performance  of 
assigned  duties. 

RETCNTION  AND  disposal: 

Records  concerning  employees 
selected  for  the  program  are 
incorporated  into  their  Official 
Personnel  Folder.  Records  on  non- 
selected  individuals  are  retained  5 
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years,  then  destroyed.  Statistical  and 
summary  data  are  retained  for 
managerial  purposes  indefinitely. 


SYSTEM  HAMAOCN<S)  ikMO  i 

Commander.  Army  and  Air  Force 
Exchange  Service.  Dallas.  TX  75222. 

NOTinCATION  phoceounc: 

Information  may  be  obtained  by 
%vriting  to  the  System  Manager,  ATTN: 
Director.  Personnel  Divison;  individuals 
must  furnish  their  full  name.  SSN. 
current  address  and  telephone  number, 
it  separated,  date  of  birth,  date  of 
separation,  and  last  employing  location 
must  also  be  furnished. 

RCCOnO  ACCESS  phoceoures: 

Individuals  desiring  access  to  records 
about  themselves  in  this  system  of 
records  should  write  to  the  System 
Manager,  providing  information 
specified  in  "Notification  procedure". 

CONTESTINO  RECOMO  PROCEOUNES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
•  determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

NECOMO  SOUnCE  CATEOOIUCS: 

From  the  applicant;  official  records 
and  reports. 

SYSTEMS  EXEMTTEO  FMOM  CEKTAW 
MIOVISKMiS  O^  THE  ACT 

None. 
AAFES040S.14 
SYSTEM  NAME: 

Tuition  Assistance  Case  Files. 


svsmi  locatiom: 

Headquarters.  Army  and  Air  Force 
Exchange  Service.  Dallas,  TX  75222. 

CATEOORtES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Army  and  Air  Force 
Exchange  Service  who  apply  for  tuition 
assistance. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Individual's  application,  academic 
transcripts,  curricula,  grade  reports, 
request  for  disbursement,  agency 
aproval/disapproval.  similar  relevant 
documents. 

AUTHONITY  FOR  MAMTENANCS  OF  THE 
SYSTEM: 

10  U.S.C,  sections  3012  and  801Z 

FURROIE<S). 

To  maintain  information  on 
participants  in  the  tuition  assistance 
program. 


ROUTINE  USES  OF  RECORDS  HAINTAJNEO  IN 
THE  SYSTEM,  INC1.UOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503.  June  6. 1983. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAAK 

Paper  records  in  locked  cabinets. 

RETRIEVAMUTV: 

By  employee's  surname. 

SAFEGUARDS: 

Information  is  accessed  only  by 
designated  individuals  having  need 
therefor  in  the  performance  of  official 
duties. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  2  years 
following  individual's  completion  of 
course  for  which  tuition  assistance  was 
granted. 

SYSTEM  MANAOER<S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  7522. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager,  ATTN:  Director, 
Personnel  Divison;  individual  must 
furnish  written  request  containing  his/ 
her  full  name,  details  concerning 
application  for  tuition  assistance,  and 
signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  desiring  access  to  records 
about  themselves  should  write  to  the 
System  Manager,  providing  information 
required  by  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

SYSTEMS  EXEMTTEO  FROM  CERTAHI 
PROVISIONS  OF  THE  ACTNONE. 

AAFES0409.01 

SYSTEM  NAME: 

AAFES  Accident/Incident  Reports. 

SYSTEM  LOCATION: 

Safety  and  Security  Offices  of 
Headquarters.  Army  and  Air  Force 
Exchange  Service  (AAFES).  Dallas,  TX 
75222;  HQ  AAFES-Europe:  HQ  AAFF^ 
Pacific:  Exchange  Regions  and  Area 
Exchanges  at  posts,  bases,  and  satellites 
world-wide. 


CATEGORIES  OF  INDIVIDUALS  COVERED  SY  THE 

SYSTEM: 

Individuals  involved  in  accidents, 
incidents,  or  mishaps  resulting  in  theft 
or  reportable  damage  to  AAFES 
property  or  facilities;  individuals  injured 
or  become  ill  as  a  result  of  such 
accidents,  incidents,  or  mishaps. 

CATEOORKS  OF  RECORDS  IN  THE  SYSTEM: 

AAFES  Accident  Report,  AAFES 
Incident  Report,  record  of  injliries  and 
illnesses;  phyicians'  reports;  witness 
statements;  investigatory  reports: 
similar  relevant  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Order  11807. 

PURPOSE<S): 

To  record  accidents,  incidents,       • 
mishaps,  fires,  theft,  etc.,  involving 
Government  property:  and  personal 
injuries/illnesses  in  connection 
therewith,  for  the  purposes  of  recouping 
damages,  correcting  deficiencies, 
initiating  appropriate  disciplinary 
action;  filing  of  insurance  and/or 
workmen's  compensation  claims 
therefor;  and  for  managerial  and 
statistical  reports; 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
Department  of  Labor,  to  support 
workmen's  compensation  claims.  In 
addition,  see  "Blanket  Routine  Uses"  at 
48  FR  25503.  June  6, 1983. 

POLICIES  AND  PRACTICES  FOR  STORING,  .' 

RETRIEVING,  ACCESSWiO,  RETAINtNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  computer 
magnetic  tapes  and  printouts: 
microfiche. 

RETRIEVABIUTY: 

By  name  of  individual  involved  or 
injured;  by  SSN. 

SAFEGUARDS: 

Records  are  accessed  only  by 
designated  individuals  having  official 
need  therefor  in  the  performance  of  their 
duties,  within  buildings  protected  by 
security  guards. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  retained  for  2  years 
following  which  it  is  destroyed  by 
shredding;  information  on  microfiche  is 
retained  for  3  years;  computer  tapes 
reflecting  historical  data  are  permanent. 


Federal  Register  /  Vol.  49,  No.  235  /  Wednesday.  December  5,  1984  /  Notices 


47539 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  infemation  exists  on  them  in  this 
system  of  records  should  write  to  the 
System  Manager,  ATTN: 

Director,  Safety  and  Security  Division, 
providing  their  full  name,  present 
address  and  telephone  number, 
sufficient  details  concerning  the 
accident,  mishap,  or  attendant  injury  to 
permit  locating  the  record,  and 
signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 
about  themselves  should  write  vo  the 
System  Manager,  as  indicated  in 
"Notification  procedure",  furnishing 
information  required  therein. 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulations  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  medical  facilities: 
investigating  official;  State  Bureau  of 
Motor  Vehicles,  State  and  local  law 
enforcement  authorities;  witnesses; 
victims;  official  Department  of  Defense 
records  and  reports. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
AAFES0410.01 

SYSTEM  NAME: 

Employee  Travel  Files. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas.  TX 
75222;  HQ  AAFES-Europe;  HQ  AAFES- 
Pacific;  regional  offices;  base,  post 
exchanges  and  satellites  of  AAFES 
world-wide. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Army  and  Air  Froce 
Exchange  Service  authorized  to  perform 

official  travel. 

CATEOOniES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  pertaining  to  travel  of 
persons  on  official  Government 
business,  and/or  their  dependents, 
including  but  not  limited  to  travel 
assignment  orders,  authorized  leave 
enroute,  availability  of  quarters  and/or 
shipment  of  household  goods  and 
personal  effects,  application  for 
passpori/visas;  security  clearance: 


travel  expense  vouchers;  and  similar 
related  documents. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM:  < 

10  U.S.C.  3012  and  8012, 

PURPOSE(S): 

To  process  official  travel  request  for 
military  and  civilian  employees  of  the 
Army  and  Air  Force  Exchange  Service: 
to  determine  eligibility  of  individual's 
dependents  to  travel:  to  obtain 
necessary  clearance  where  foreign 
travel  is  involved,  including  assisting 
individual  in  applying  for  passports  and 
visas  and  counseling  where  proposed 
travel  involves  visiting/ transiting 
communist  countries. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to 
attache'  or  law  enforcement  authorities 
of  foreign  countries;  to  US  Department 
of  Justice  or  Department  of  Defense 
legal/intelligence/investigative  agencies 
for  security,  investigative,  intelligence, 
and/or  counterintelligence  operations. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETIREVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  locked  filing 
cabinets. 

retrievabiltty: 

By  employee's  surname. 

safeguards: 

Information  is  accessed  only  by 
designated  individuals  having  official 
need  therefor  in  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAL:  RECORDS  ARE  ' 
DESTROYED  AFTER  2  YEARS  BY  SHREDDING. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

NOTVICATION  PROCEDURE: 

Information  may  be  obtained  by 
writing  to  the  System  Manager,  ATTN: 
Director,  Administrative  Services 
Division.  Individuals  must  provide  full 
name,  SSN,  current  address  and 
telephone  number,  details  of  travel 
authorization/clearance  documents 
sought,  and  signature. 

RECORD  ACCESS  PROCBNIRCS: 

Individuals  desiring  access  to  records 
about  themselves  in  this  system  of 
records  should  write  to  the  System 
Manager,  providing  information  ■; 

specified  in  "Notification  procedure". 


CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  official  travel 
orders,  travel  expense  vouchers, 
receipts  and  similar  relevant  documents. 

SYSTEMS  EXEMPTED  FORM  CERTAM 
PROVISIONS  OF  THE  ACT: 

None. 
AAFES05O5.02 

SYSTEM  NAME: 

Biographical  Files. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service  at  Dallas,  TX  75222; 
HQ  AAFES-Pacific;  HQ  AAFES-Europe. 

CATEGORIES  OF  NNMVIDUALS  COVERED  BY  THE 
SYSTEM:  MtUTARY  AND  CHHUAN  EMPLOYEES 
OF  THE  ARMY  AND  AIR  FORCE  EXCHANGE 
SERVICE  WORLD-WIDE.  r 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individiual's  name,  position  title  and 
organizational  location,  home  address, 
date  and  place  of  birth,  marital  status 
including  names  of  spouse  and  children, 
educational  background,  military  status, 
awards  and  decorations,  community  and 
civic  interest  data,  photograph,  and 
similar  relevant  information. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  3012  and  8012. 

PURPOSE(S): 

To  prepare  feature  articles  for 
hometown  newspapers,  trade  media, 
community  interests,  and  similar  public 
service  groups. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M 
THE  SYSTEM,  M(CLUD«(G  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503,  June  6, 1983.  Information  may  also 
be  disclosed  to  public  and  private 
organization  including  news  media. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETIREVIMa,  ACCSSSINa,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retimevawuty: 

By  individual's  surname. 

safeguards: 

Records  are  accessed  only  be 
designated  individuals  having  official 
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need  therefor,  in  buildings  protected  by 
security  guards  or  military  police. 

RrmmoN  AND  disk>sal: 

Records  are  retained  for  1  year 
following  termination  of  individual's 
assignment  or  employment:  then 
destroyed. 

SVSTCM  IIANAOEIt<S)  AND  AOORESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

NOnnCATKMt  MIOCEOUMC: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  may  write  to  the 
System  Manager,  providing  their  full 
name,  current  address  and  telephone 
number,  details  surrounding  the  event  or 
incident,  and  signature. 

RCCOffO  ACCESS  niOCEOURES: 

Individuals  desiring  access  to  records 
on  themselves  in  this  system  should 
submit  their  request  as  indicated  in 
"Notification  procedure",  furnishing 
information  required  therein. 

COMTESTINO  RECOIIO  mOCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appeahng  initial 
determinations  are  contained  in  Army 
Regulations  340-21  (32  CFR  Part  505). 

RCCOKO  SOUNCE  CATEOOfUES: 

From  the  individual;  official  AAFES 
records  and  reports. 

SYSTEMS  EXEMPTEO  FORM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None.  ;    »-, 

AAFES0602.04a 

SYSTEM  NAME: 

Litigation  Initiated  by  AAFES. 

SYSTEM  LOCATION: 

Office  of  the  General  Counsel  at 
Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas,  TX 
75222;  HQ  AAFES-Europe;  HQ  AAFES- 
Pacific. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  against  whom  AAFES  has 
rded  a  complaint  or  similar  pleading  in  a 
court  or  administrative  body. 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

Pleadings  and  documents  filed  by 
parties  to  the  action  and  documentation, 
correspondence,  and  memoranda 
pertaining  thereto. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  3012  and  8012. 


FURM>SE(S): 

To  process  complaints  against 
individuals;  to  initiate  litigation  as 
necessary. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUJDINO  CATEGORIES  OF 
USERS  AND  THC  PURPOSES  OF  SUCH  USES: 

To  process  complaints  or  pleadings  on 
behalf  of  the  Army  and  Air  Force 
Exchange  Service. 

DISCLOSURE  TO  CONSUMER  REFORTINQ 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILfTV: 

By  surname  of  defendent  in  the 
proceeding. 

SAFEGUARDS: 

Records  are  maintained  in  buildings 
having  security  guards  and  are 
restricted  to  authorized  personnel  who 
are  properly  screeened,  cleared,  and 
trained  in  Privacy  Act  matters. 

RETENTION  AND  DISPOSAL: 

Records  are  permanent.  They  are 
retained  until  judicial  proceedings  have 
been  resolved,  after  which  they  are 
retired  to  the  servicing  AAFES 
warehouse  or  servicing  General  Services 
Administration  records  holding  center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander.  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  may  write  to  the 
System  Manager.  ATTN:  General 
Counsel,  providing  their  full  name, 
current  address  and  telephone  number, 
copy  of  lastest  correspondence  from 
AAFES,  if  available,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 
about  themselves  should  write  to  the 
System  Manager,  providing  information 
required  by  "Notification  procedure". 

CONTESTtNG  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 


determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  official  records  of  the  Army  and 
Air  Force  Exchange  Service;  from  any 
individual  who  can  provide  information 
concerning  the  complaint/proceeding; 
from  similar  relevant  documentation. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
AAFES0602.04b 

SYSTEM  NAME: 

Claims  and/or  Litigation  Against 
AAFES. 

SYSTEM  LOCATION: 

Office  of  the  General  Counsel, 
Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas.  TX 
75222;  HQ,  AAFES-Europe;  HQ. 
AAFES/Pacific. 

categories  of  individuals  covered  by  the 
system: 

Any  individual  who  has  filed  a  claim 
against  AAFES,  a  complaint  or  similar 
pleading  in  a  court  or  administrative 
body  which  an  AAFES  employee  or  the 
Army  and  Air  Force  Exchange  Service  is 
named  as  a  defendant. 

categories  of  records  in  the  system: 

Claims,  pleadings,  motions,  briefs, 
orders,  decisions,  memoranda,  opinions, 
supporting  documentation,  and  allied 
materials  involved  in  representing  the 
Army  and  Air  Force  Exchange  Service 
in  the  Federal  Court  System. 

AUTHORrrv  FOR  maintenance  of  the 
system: 

10  U.S.C.  3012  and  8012. 

PURPOSE(S): 

To  investigate  claims  and  prepare 
responses;  to  defend  the  Army  and  Air 
Force  Exchange  Service  in  civil  suits 
filed  against  it  in  the  Federal  Court 
System. 

routine  USES  OF  RECORDS  MAINTAINED  IN 
THE  system.  INCLUDING  CATEQORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Infoimation  maybe  disclosured  to  the 
Department  of  Justice  and  US  Attorneys" 
offices  handling  a  particular  case.  Most 
of  the  information  is  filed  in  some 
manner  in  the  courts  in  which  litigation 
is  pending  and  therefore  is  a  public 
record.  In  addition,  some  of  the 
information  will  appear  in  the  written 
orders,  opinions,  and  decisions  of  the 
courts  which,  in  turn,  are  published  in 
the  Federal  Reporter  System  under  the 
name  or  style  of  the  case  and  are 
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available  to  individuals  with  access  to  a 
law  library. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAOC 

Paper  records  in  file  folders. 

RETRIEV  ABILITY: 

By  last  name  of  claimant/plaintiff. 

SAFEGUARDS: 

Buildings  employ  security  guards. 
Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  have  need  therefor  in  the 
performance  of  official  duties. 

RETENTION  AND  disposal: 

Claim  records  are  destroyed  after  6 
years.  Litigation  records  are  permanent; 
they  are  retained  in  the  servicing 
General  Counsel's  Office  until  judicial 
proceedings  have  been  resolved, 
following  which  they  are  retired  to  the 
servicing  General  Services 
Administration  records  holding  center. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

NOT1FICATK>N  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  may  write  to  the 
System  Manager,  ATTN:  General 
Counsel.  Individual  should  provide  his/ 
her  full  name,  current  address  and 
telephone  number,  latest 
correspondence  received  from  the 
servicing  General  Counsel's  office  if 
available,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 
on  themselves  should  write  to  the 
System  Manager  and  provide 
information  specified  in  "Notification 
procedure". 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  official  records  of  the  Army  and 
Air  Force  Exchange  Service;  claimants; 
litigants. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
AAFES0604.02 

SYSTEM  NAME: 

Unfair  Labor  Practice  Qaims/Charges 
Files. 


SYSTEM  LOCATION: 

Office  of  the  General  Counsel  at 
Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES).  Dallas,  TX 
75222;  HQ  AAFES-Europe.  HQ  AAFES- 
Pacific;  personnel  offices  at  Exchange 
Regions  and  Area  Exchanges  at  posts, 
bases,  and  satellites  world-wide. 

categories  of  individuals  covered  by  the 
system: 

Employees  of  the  Army  and  Air  Force 
Exchange  Service  who  are  permitted  to 
file  charges/claims  pursuant  to 
Executive  Order  11491.  as  amended. 

CATEGORIES  OF  RECORDS  IN  THE  SYS  I  EM: 

Written  allegations  of  unfair  labor 
practice;  supporting  correspondence/ 
documentation/memoranda. 

authority  for  maintenance  of  the 
systcm: 

10  U.S.C  3012  and  8012;  Executive 
Order  11491.  October  31. 1969,  as 
amended. 

PURPOSK(S): 

To  review  and  process  charges/claims 
of  unfair  labor  practices  through  formal/ 
informal  negotiations;  for  managerial 
and  statistical  reports. 

ROUTINC  USES  OF  RECORDS  MAMTAINEO  Ml 
THE  SYSTEM,  MCLUOMO  CATCOONKS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503,  June  6, 1983. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEV  ABHJTV: 

By  individual's  surname. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  designated  persons 
having  official  need  therefor  in  the 
performance  of  their  duties.  Buildings 
housing  records  are  protected  by 
security  guards. 

RETENTION  AND  disposal: 

Records  are  retained  5  years  in  an 
active  file;  then  transferred  to  the 
servicing  AAFES  warehouse  or  General 
Services  Administration  records  holding 
center  for  an  additional  5  years, 
following  which  they  are  destroyed  by 
shredding. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222, 


NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  is  contained 
in  this  system  of  records  may  write  to 
the  System  Manager,  ATTN:  General 
Counsel,  furnishing  their  full  name.  SSN, 
last  employing  station,  details  sufficient 
to  locate  the  record,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  to  access  records 
about  themselves  should  write  to  the 
System  Manager,  providing  information 
specified  in  "Notification  procedure". 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  the  union 
representative,  witnesses,  official 
records  of  the  Army  and  Air  Force 
Exchange  Service. 

SYSTEMS  EXEMTTED  FROM  CCRTAM 
PROVISIONS  OF  THE  ACT 

None. 
AAFES0702.22 

SYSTEM  name: 

Check-Cashing  Privilege  Files. 

SYSTEM  location: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222;  HQ, 
AAFES-Europe;  HQ,  AAFES-Pacific 
Exchange  Regions  and  Area  Exchanges 
at  posts,  bases,  and  satellites  world- 
wide. 

categories  of  individuals  covered  by  the 
system: 

Customers  of  the  Army  and  Air  Force 
Exchange  Service:  military,  dependents, 
retirees,  and  Exchange  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Customer's  name,  SSN,  category  of 
customer  (i.e.,  dependent,  retiree,  active 
duty  member),  amounts  of  checks  not 
paid  by  bank,  collection  efforts,  and 
relevant  documentation. 

AUTHORrrv  FOR  MAINTENANCE  OF  THC 

system: 

10  U.S.C.  3012  and  8012. 

PURPOSCis): 

To  determine  customer's  eligibility  to 
cash  checks. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
TMI  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

In  overseas  areas,  information  is 
disclosed  to  military  banking  facilities. 
These  facilities  are  branches  of  US 
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based  nnancial  institutions  which  are 
under  contract  to  the  Department  of 
Defense  to  provide  banliing  services  to 
US  military  and  affiliated  civilian 
personnel  overseas.  Any  financial  losses 
sustained  by  these  activities  in  support 
of  the  Department  of  Defense  program 
are  underwritten  by  the  Department  of 
Defense  using  appropriated  funds.  The 
Hnancial  institutions  use  the  check- 
cashing  information  only  to  determine 
whether  to  cash  checks  or  similar 
negotiable  instruments  for  individuals — 
not  to  award  or  deny  other  banking 
privileges. 

wecLomwe  TO  cowauMPt  woownwo 


Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

MMJCKS  AND  PNACTICCS  FOM  rrOWWO. 
RCTWKVMO,  ACCeStMO,  NETiMMNa,  ANO 
IMtXWIWQ  OF  RCCOKDS  M  THE  tYrrCM: 

rroRAOC: 

Paper  records:  computer  tapes,  discs, 
and  printouts. 

NmOEVABIUTV: 

By  customer  name  and  SSN. 

All  information  is  stored  in  locked 
rooms  within  secured  buildings  and  is 
accessed  only  by  designated  personnel 
having  official  need  therefor,  primarily 
by  individuals  authorized  to  cash 
checks. 

NSTENTIOM  AND  OtSKMiO: 

Information  is  retained  until  no  longer 
needed,  at  which  time  it  is  destroyed  by 
shredding  or  erasure. 

swrm  MANAOEiMs)  and  adonsss: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas.  TX  75222. 

NOTIFICATION  MOCCOUNK: 

Individuals  desiring  to  know  whether 
or  not  this  system  contains  information 
concerning  them  should  contact  either 
the  local  Exchange  where  check  was 
cashed  (or  refused)  or  HQ  Army  and  Air 
Force  Exchange  Service,  Dallas.  TX 
75222,  furnishing  full  name,  SSN  or  other 
acceptable  identifying  information  that 
will  facilitate  locating  the  records. 


Individuals  seeking  access  to  records 
concerning  themselves  should  write  to 
the  System  Manager,  furnishing 
information  specified  in  "Notification 
procedure". 


CONTISTMO  RCCONO  FNOCCOUNES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RKCOND  touncc  CATioomcs: 

From  the  individual;  his/her  checks; 
financial  institutions. 

SVSTKMS  eXEMFTCO  FIHHI  CtirTAIN 
FNOVISIONS  OF  THE  ACT 

None. 
AAFES0702^ 
SYSTEM  NAME: 

Dishonored  Check  Files. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas,  TX 
75222;  HQ,  AAFES-Europe;  HQ,  AAFES- 
Pacific. 

cateooeies  of  inoiviouals  covered  by  the 
system: 

Individuals  who  have  negotiated 
dishonored  checks  at  AAFES  facilities 
and  whose  check  cashing  privilege  is 
under  review  by  the  General  Counsel. 

CATEOOMES  OF  RfiCONOS  IN  THE  SYSTEM: 

Individual's  name,  SSN.  indebtedness, 
collection  efforts,  and  relevant 
documentation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  3012  and  8012. 
FURFOSE(S): 

To  collect  dishonored  check 
indebtedness. 

ROUTINE  USES  O^  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  ANO  THE  FURROSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  civil 
or  criminal  law  enforcement  agencies 
for  law  enforcement  purposes.  See 
"Blanket  Routine  Uses"  at  48  FR  25503, 
June  6, 1983. 

DISCLOSURE  TO  CONSUMER  REFORTINa 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POLICIES  AND  FRACTKES  FOR  STORING, 
RETRIEVINO,  ACCESSHM,  RETAINING,  AND 
DISFOSWiO  OF  RECORDS  IN  THE  SYSTEM: 

STORAOE: 

Paper  records  in  file  folders. 


retrievawuty: 

By  surname  of  individual  responsible 
for  dishonored  check. 

SAFEGUARDS: 

Records  are  maintained  in  buildings 
having  security  guard  and  are  accessed 
only  by  personnel  having  official  need 
therefor  who  are  properly  screened, 
cleared  and  trained. 

retention  and  disfosal: 

Records  are  retained  by  the  General 
Counsel  until  indebtedness  has  been 
satisfied,  determined  to  be  uncollectible, 
or  additional  administrative  action  is 
required.  Upon  completion,  records  are 
transferred  to  the  Comptroller  Division 
and  maintained  with  appropriate  check 
cashing  privilege  records. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas  TX  75222. 

NOTIFICATION  PROCEDURES: 

Individuals  desiring  to  know  whether 
or  not  this  system  of  records  contains 
information  on  them  may  write  to  the 
System  Manager,  ATTN:  General 
Counsel,  providing  their  full  name,  SSN. 
current  address  and  telephone  number< 
latest  correspondence  from  AAFES  if 
available,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  to  access 
information  in  this  system  concerning 
themselves  should  write  as  indicated  in 
"Notification  procedure",  providing  the 
information  required  therein. 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Pari  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  his/her  employer, 
law  enforcement  investigative  agencies, 
banking  facilities,  consumer  reporting 
agencies,  and  sources  that  furnish 
information  regarding  individual's 
credit. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
AAFES0720.43 
SYSTEM  NAME: 

Travel  Advance  Files. 

SYSTEM  location: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  Dallas  TX  75222. 
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categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  required  to  perform  official 
travel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  organization  to 
which  assigned,  details  of  official  travel, 
amount  advanced,  and'similar  relevant 
data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  3012  and  8012. 
PURPOSE(S): 

To  monitor  travel  advances  against 
individual's  authorized  official  travel 
and  to  ensure  settlement  of 
indebtedness  to  the  Government. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503,  June  6, 1983. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  metal  filing  cabinets. 

RETRIEVABILmr: 

By  employee's  surname. 

SAFEGUARDS: 

Records  are  accessed  only  by 
designated  employees  having  official 
need  therefor  in  the  performance  of  their 
duties. 

RETENTION  ANO  DISPOSAL: 

Records  are  destroyed  1  year 
following  settlement  of  an  individual's 
travel  advance  account. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service.  Dallas  TX  75222. 

NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  may  write  to  the 
System  Manager,  ATTN:  Comptroller 
Division,  CM-G,  furnishing  their  full 
name,  sufficient  details  concerning 
records  sought,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 
on  themselves  in  this  system  should 
submit  their  request  as  indicated  in 
"Notification  procedure",  furnishing 
information  required  therein. 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 


RECORD  SOURCE  CATEGORIES: 

From  the  individual,  records  of  the 
AAFES  office  issuing  travel  advance. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT  f 

None.  ! 

AAFES0704.07 

SYSTEM  NAME: 

Fidelity  Bond  Files. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  ^orce 
Exchange  Service  (AAFES),  Dallas,  TX 
75222;  HQ  AAFES-Europe;  HQ,  AAFES- 
Pacific;  Exchange  Regions  and  Area 
Exchanges  at  posts,  bases,  and  satellites 
world-wide. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  employees  of  the  Army  and  Air 
Force  Exchange  Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Fidelity  bond  application,  transmittal 
letter  to  insurance  company,  and  related 
correspondence. 

authority  for  maintenence  of  the 
system: 

10  U.S.C.  3012  and  8012. 
PURPOSE(S): 

To  assure  that  all  employees  applied 
for  and  were  accepted  by  the  bonding 
company  for  fidelity  bond  coverage. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503,  June  6, 1983. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievabiuty: 

By  employee's  surname. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  designated 
individuals  having  official  need  therefor 
in  the  performance  of  official  duties. 

RETENTION  AND  DISPOSAL: 

Destroyed  3  years  after  bond  becomes 
inactive. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Commander.  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

NOTincATiON  procedure: 

Individuals  desiring  to  know  whether 
or  not  information  exists  on  them  in  this 


system  of  records  may  write  to  the 
System  Manager,  ATTN:  Director, 
Personnel  Division,  providing  their  full 
name,  SSN,  current  address  and 
telephone  number,  and  signature. 

record  access  procedures: 

Individuals  desiring  access  to  records 
about  themselves  should  write  to  the 
System  Manager,  providing  information 
required  in  "Notification  procedure". 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

Fidelity  bond  applications  completed 
by  the  employee;  action  by  the  bonding 
company;  similar  relevant 
correspondence  and  documents. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
AAFES0903.06f 

SYSTEM  NAME: 

Personnel  Management  Information 
System. 

SYSTEM  location: 

Centralized  at  Headquarters,  Army 
and  Air  Force  Exchange  Service 
(AAFES),  Dallas,  TX  75222.  Segments  of 
the  system  exist  at  servicing  civilian 
personnel  offices  at  AAFES-Pacific, 
AAFES-Europe,  Exchange  Regions  and 
Area  Exchanges  at  posts,  bases,  and 
satellites  worldwide. 

categories  of  individuals  covered  by  THE 

system: 

All  employees  of  the  Army  and  Air 
Force  Exchange  Service. 

categories  of  records  in  THE  system: 

Individual's  name,  SSN,  Exchange 
location,  home  address;  date  of  birth; 
date  hired,  leave  accrual  data, 
retirement  participation  data,  service 
award  data,  citizenship,  marital  status, 
sex,  security  clearance,  military  status, 
sponsor  affiliation  where  employee  is  a 
dependent  of  a  U.S.  Government/ 
military.member,  job  code  and  title, 
employment  category,  pay  plan,  wage 
schedule,  base  hourly  rate,  scheduled 
work  week.  Federal  and  State  tax 
exemptions,  type  of  insurance  coverage, 
authorized  deductions,  life  insurance 
coverage,  physical  examination 
documents,  education  and  experience, 
licenses,  career  plans,  Personnel 
Evaluation  Reports,  training  course  data 
and  similar  relevant  information. 
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MITHOMTV  POn  MAMTINAMCC  or  TMR 
SVSTIM: 

10  U.S.C.  3012  and  8012. 
PMWOSK(S): 

To  produce  reports  and  statistical 
analyses  of  the  civilian  workforce 
strength  trends  and  composition  in 
support  of  established  manpower  and 
budgetary  programs  and  procedures: 
verify  employment:  provide  data  in 
support  of  Equal  Employment 
Opportunity  Program  requirements: 
provide  locator  and  emergency 
notification  data:  respond  to  union 
requests:  identify  training  requirements; 
provide  salary  data  for  current  and 
projected  fiscal  guidance,  personnel 
data  for  current  and  projected  staffing 
requirements:  provide  suspense  system 
for  within  grade  increases,  length  of 
service  awards,  performance  ratings, 
pay  adjustments  and  tenure  groups: 
provide  data  for  retirement  processing, 
individual  personnel  actions:  analyze 
leave  usage;  investigate  complaints, 
grievances  and  appeals:  respond  to 
requests  from  courts  and  regulatory 
bodies:  provide  incentive  awards 
information:  provide  qualified 
candidates  to  Tdl  position  vacancies: 
counsel  employees  on  career 
development;  plan  dependent  services 
in  overseas  areas;  determine  validity  of 
individual  claims  related  to  pay 
adjustments:  and  for  other  managerial 
and  statistical  studies,  records,  and 
reports. 

NOvrmc  uses  or  recomm  maimtaincd  m 

THE  SYSTm,  INCUIDtNO  CikTCOOMCS  OT 
USERS  ANO  THE  rUHTOSIS  OF  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  46  FR 
25503.  June  6, 1983. 

rouciES  Alto  ntAcncES  fok  storino, 

RETIMEVINO,  ACCESSING,  RETAiNINO,  ANO 

oisposwia  or  records  m  the  system: 
storage: 

Computer  tapes/discs:  printouts. 

retrievabilitv: 
By  name  or  SSN. 

SAFEGUARDS: 

Disc  and  tape  files  reside  in  restricted 
areas  accessible  only  to  authorized 
personnel  who  are  properly  screened, 
cleared,  and  trained.  Manual  records 
and  computer  printouts  containing 
personal  identifiers  are  maintained  in 
locked  file  cabinets  and  are  available 
only  to  individuals  having  official  need 
therefor. 

retention  AND  oism>«al: 

Disc  files  are  retained  for  18  months 
after  employee  separates  and  are 
destroyed  with  the  exception  of 
employees  terminated  under    • 


disciplinary  action  (ineligible  for  rehire), 
retired  employees  and  all  employees 
under  the  Universal  Annual  Salary  Plan 
whose  file  remains  a  permanent  record. 
Back-up  tapes  are  retained  for  90  days. 
Computer  printouts  are  maintained  as 
follows:  system  edit  reports  are 
destroyed  upon  verification  that  errors 
have  been  corrected:  printouts  produced 
for  managerial  reports  are  maintained 
for  periods  varying  from  2  to  10  years: 
source  documents  and  computer 
printouts  which  are  included  as  part  of 
the  employee's  Official  Personnel  Folder 
are  permanent. 

system  manaocr<s)  and  aoorcss: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

NOTinCATION  mOCCOURE: 

Individuals  wishing  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  may  write  to  the 
System  Manager,  ATTN:  Director, 
Personnel  Division,  Dallas,  TX  75222. 
Writer  must  furnish  full  name,  SSN, 
current  address  and  telephone  number 
and,  if  terminated,  include  date  of  birth, 
date  of  separation,  and  last  employing 
location. 

record  access  PROCEDURES: 

Individuals  desiring  access  to 
information  about  themselves  in  this 
system  should  write  to  the  System 
Manager,  furnishing  information 
required  by  "Notification  procedure". 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  employee,  his/her 
supervisor,  AAFES  records  and  reports. 
Official  Personnel  Folder. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
AAFES  1203.03 
SYSTEM  NAME: 

Appointment  of  Contracting  Officers. 

SYSTEM  location: 

Headquarters.  Army  and  Air  Force 
Exchange  Service  {AAFES),  Dallas,  TX 
75222:  HQ  AAFES-Europe:  HQ  AAFES- 
Pacific:  all  regional  offices  within  the 
Continental  United  States. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  or  civilian  personnel  assigned 
to  the  Army  and  Air  Force  Exchange 


Service  who  are  appointed  as 
contracting  officers. 

categories  or  records  in  the  system: 

Name,  SSN,  job  title  and  grade, 
qualifications,  training  and  experience, 
request  for  appointment  as  contracting 
officer,  copy  of  Certificate  of 
Appointment,  and  other  correspondence 
and  documents  relating  to  individual's 
qualifications  therefor. 

authority  for  maintenance  or  the 
system: 

10  U.S.C.  3012  and  8012. 

purpose(s): 

To  ascertain  an  individual's 
qualifications  to  be  appointed  as 
contracting  officer  to  determine  if 
limitations  on  procurement  authority  are 
appropriate:  to  complete  Certificate  of 
Appointment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503,  June  6, 1983. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records  in  file  folders. 

retricvasiuty: 

By  individual's  surname. 

safeguards: 

Information  is  accessible  only  to 
designated  persons  having  official  need 
therefor  in  the  performance  of  their 
duties.  Records  are  maintained  in 
building  the  entrance  to  which  is  limited 
to  persons  assigned  to  AAFES. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  only  so  long  as 
individual's  apppointment  as 
contracting  officer  is  valid:  upon 
termination,  records  are  destroyed  by 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  is  contained 
in  this  system  of  records  should  write  to 
the  System  Manager,  ATTN:  Director, 
Procurement  Management  Office,  and 
provide  their  full  name,  and  sufficient 
details  to  permit  locating  the  pertinent 
records. 
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RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 
on  themselves  should  direct  an  inquiry 
as  indicated  in  "Notification  procedure", 
providing  information  required  therein. 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  personnel 
records,  former  employers,  educational 
institutions,  AAFES  records  and  reports. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
AAFES1300.01 

SYSTEM  NAME: 

Resource  Management  and  Cost 

Accounting  Files. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas.  TX 
75222:  HQ  AAFES-Europe;  HQ  AAFES- 
Pacific:  Exchange  Regions  and  Area 
Exchanges  at  posts,  bases,  and  satellites 
world-wide. 

categories  of  individuals  covered  by  the 
system: 

Military  and  civilian  personnnel 
assigned/attached  to  an  organizational 
entity  of  AAFES. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  by  individual  of  manhours 
applied  to  the  accomplishment  of 
assigned  tasks  or  projects.  Specific  data 
elements  include  name,  SSN/employee 
identification  number,  organizational 
element,  military  rank/civilian  grade, 
job  title,  clearance  status,  rating  data, 
regular/overtime  wage  rates,  regular/ 
overtime  hours  worked,  hours  of  leave 
taken,  record  of  official  travel,  project 
code,  accounting  code  and  cost  data, 
workload  units  accomplished,  file 
references  and  related  information,  and 
records  control  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  3012  and  8012. 
PURPOSE(S): 

To  project  manpower  and  monetary 
requirements;  to  allocate  available 
resources  to  specific  projects:  to 
schedule  workload  and  assess  progress; 
to  project  future  organizational 
milestones:  to  evaluate  individual 
performance  and  equipment  efficiency: 
to  set  standards  and  methods:  to  record 
and  control  personnel  and  equipment 


utilization;  to  document  inventories:  to 
interpolate  training  needed  by  unit  or 
individual:  to  monitor  use  of  overtime;  to 
control  and  monitor  obligations  and 
expenditures  of  Government  funds;  to 
provide  audit  trail;  to  generate  statistical 
reports  of  workload  and  production 
levels  and  other  trends  within  the 
organizations;  and  to  provide  other 
accounting  and  monitoring  reports. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  Or 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503,  June  6. 1983. 

POLICIES  ANO  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Punch  cards,  magnetic  tapes,  cards,  or 
discs:  microform,  microfiche,  computer 
printouts,  and  paper  records. 

RETRIEVABILrrV:  ' 

By  individual's  name,  SSN  or 
employee  identification  number: 
information  may  also  be  accessed  by  a 
non-personal  data  element  such  as 
project  code,  cost  accounting  code,  or 
organizational  element. 

safeguards: 

Automated  systems  employ  computer 
hardware/software  features.  All  records 
are  maintained  in  controlled  areas, 
within  buildings/rooms  which  are 
secured  during  non-duty  hours.  Personal 
information  is  accessed  only  by 
individuals  who  have  need  therefor  in 
their  official  duties. 

RETENTION  AND  DISPOSAL: 

Information  in  magnetic  media  is 
erased  after  1  year,  manual  records  are 
destroyed  after  1  year  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas.  TX  75222. 

NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  this  system  contains  information 
on  them  should  contract  the  System 
Manager,  appropriate  Director  or 
Division  Chief  in  organization  in  which 
employed  or  assigned,  and  should 
furnish  full  name,  SSN,  office  believed 
to  have  the  record,  and  time  frame,  any 
other  information  which  will  assist  in 
locating  the  information,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  from  this  system  of  records 
should  address  an  inquiry  as  indicated 
in  "Notification  procedure",  providing 
information  required  therein. 


CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  employee  time  cards: 
organization  manpower  rosters; 
individual  persoimel  and  training 
records:  production  records:  and  similar 
relevant  AAFES  documents  and  reports. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  or  THE  ACT: 

None. 
AAFES1504.03 

SYSTEM  NAME: 

Personal  Property  Movement  and 
Storage  Files. 

SYSTEM  location: 

Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES),  Dallas,  TX 
75222;  HQ.  AAFES-Europe;  HQ.  AAFES- 
Pacific. 

CATEGORIES  Or  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Army  and  Air  Force 
Exchange  Service  whose  permanent 
change  of  station  is  authorized  by 
AAFES. 

CATEGORIES  Or  RECORDS  IN  THE  SYSTEM: 

Orders  authorizing  shipment/storage 
of  personal  property  to  include  privately 
owned  vehicles  and  house  trailers/ 
mobile  homes:  Cash  Collection 
Vouchers;  Application  for  Shipment 
and/or  Storage  of  Personal  Property; 
Transporation  Control  and  Movement 
Document:  Personal  Property  Counseling 
Checklist:  Government  Bill  of  Lading: 
storage  contracts,  loss  and  damage 
claims,  and  similar  related  documents. 

authorftv  for  maintenance  of  the 
system: 

10  U.S.C.  3012  and  8012. 
PURPOSE(S): 

Used  by  the  Army  and  Air  Force 
Exchange  Service  to  arrange  for  the 
movement,  storage  and  handling  of 
personal  property;  to  identify/trace  lost 
or  damaged  shipments;  to  answer 
inquiries  and  monitor  effectiveness  of 
'  personal  property  traffic  management 
functions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  is  disclosed  to 
commercial  carriers  for  the  purposes  of 
identifying  ownership,  verifying  delivery 
of  shipment,  supporting  billing  for 
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services  rendered,  and  iustifying  claims 
for  loss,  damage,  or  theft.  In  addition, 
see  "Blanket  Routine  Uses"  at  48  FR 
25503,  )une  6. 1983. 

POLICIES  AND  MACTICES  FOR  STORING, 
RmNEVINQ,  ACCESSING,  RETAUUNO,  AND 
D«SM>SINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders; 
microfilm;  magnetic  tapes,  and  computer 
printouts. 

RETRIEVABIUTV: 

By  individual's  surname. 

SAFEGUARDS: 

Information  is  maintained  in  secured 
areas,  accessible  only  to  authorized 
personnel  having  an  official  need-to- 
know.  Automated  segments  are  ftirther 
protected  by  code  numbers  and 
passwords. 

RrmmoN  AND  dismmal: 

Documents  relating  to  packing, 
shipping,  and/or  storing  of  household 
goods  within  the  Continental  United 
States  are  destroyed  after  3  years;  those 
relating  to  overseas  areas  are  destroyed 
after  6  years.  Documents  regarding 
shipment  of  privately  owned  vehicles/ 
mobile  homes  are  destroyed  after  2 
years.  Shipment  discrepancy  reports  are 
destroyed  after  2  years  or  when  claim/ 
investigation  is  settled,  whichever  is 
later.  Administrative  Hies  reflecting 
queries  and  responses  are  retained  for  2 
years:  then  destroyed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander.  Army  and  Air  Force 
Exchange  Service.  Dallas.  TX  75222. 

NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  should  write  to  the 
System  Manager.  ATTN:  Director, 
Administrative  Services  Division,  and 
should  provide  their  full  name,  SSN. 
current  address  and  telephone  number, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to 
information  about  themselves  in  this  • 
system  should  address  their  inquiry  to 
the  System  Manager,  providing 
information  required  in  "Notification 
procedure". 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 


RECORD  SOURCE  CATIGORItt: 

Provided  by  the  individual  whose 
personal  property  is  shipped/stored:  by 
the  carrier/storage  facility. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
AAFES16O9.02 

SYSTEM  NAME: 

AAFES  Customer  Service. 

SYSTEM  LOCATKM: 

Headquarters,  Army  and  Air  Force 
Exchange  Service  (AAFES).  Dallas.  TX 
75222:  HQ,  AAFES-Pacific;  HQ  AAFES- 
Europe;  regional,  area,  post  and  base 
Exchanges  in  the  United  States. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

AAFES  customers  who  purchase 
merchandise  on  a  time  payment, 
layaway,  or  special  order  basis,  or  who 
need  purchase  adjustments  or  refunds. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  layaway  tickets,  request  for 
refunds,  special  order  forms/ 
procurement  request/logs,  cash  receipt/ 
charge  or  credit  vouchers,  repair 
vouchers,  warranty  documents, 
correspondence  between  AAFES  and 
the  customer  and/or  vendor. 

authority  for  maintenance  of  the 
system: 

10  U.S.C.  3012  and  8012. 

PURPOSE(S): 

To  record  customer  transactions/ 
payments  for  layaways  and  special 
orders:  to  determine  payment  status 
before  finalizing  transactions:  to  identify 
account  delinquencies  and  prepare 
customer  reminder  notices:  to  mail 
refunds  on  cancelled  layaways  or 
special  orders;  to  process  purchase 
refunds;  to  document  receipt  from 
customer  of  merchandise  subsequently 
returned  to  vendors  for  repair  or 
replacement  and  initiate  follow-up 
actions. 

routine  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  "Blanket  Routine  Uses  '  at  48  FR 
25503,  June  6. 1983. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"- as  defmed  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f})  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 


POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  •   ■ 

Paper  records  in  file  boxes  and 
cabinets. 

RETRIEVABILITY: 

By  customer's  surname,  document 
control  number,  and/or  due  date. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
areas,  accessible  only  to  authorized 
personnel  having  need  for  the 
information  in  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAL: 

Cancelled  or  completed  layaway 
tickets  are  held  for  6  months  after 
cancellation  of  delivery  of  merchandise; 
purchase  orders  are  retained  for  2  years: 
refunded  vouchers  are  retained  for  6 
years;  returned  merchandise  slips  are 
retained  for  6  years:  cash  receipt 
vouchers  are  retained  for  3  years;  cash 
receipt  vouchers  are  retained  for  3 
years;  repair/replacement  order  slips   ' 
are  held  2  years.  All  records  are 
destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX  75222. 

NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  should  write  to  the 
System  Manager,  providing  name  and 
sufficient  details  or  purchase  to  enable 
locating  pertinent  records,  current 
^dress  and  telephone  number. 


^dres! 

RECORD 


ACCESS  PROCEDURES: 


Individual  desiring  access  to  records 
on  themselves  should  write  as  indicated 
in  "Notification  procedure",  providing 
information  required  therein. 

CONTESTING  RECORD  PROCEDURES: 

Rules  of  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  vendor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
AAFES1609.03 

SYSTEM  NAME: 

AAFES  Catalog  System.  i 


Federal  Register  /  Vol.  49.  No.  235  /  Wednesday.  December  5.  1984  /  Notices 


47547 


SYSTEM  LOCATION: 

Headquarters.  Army  and  Air-Force 
Exchange  Service  (AAFES).  Dallas.  TX 
75222;  HQ,  AAFES-Europe;  HQ. 
AAFES-Pacific. 

CATVOOmtS  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Exhange  customers  who  place  a 
catalog  sales  order. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Customer  name,  SSN,  mailing 
address;  name  and  address  of  recipient 
of  order,  description  and  price  of  item 
ordered,  method  of  shipment,  amount  of 
order/refund,  returned  check  identifier, 
claim  data  for  returns/damages  to 
shipments,  and  similar  relevent  data. 

authorfty  for  maintenance  of  the 
system: 

10  U.S.C.  3012  and  8012. 
PURPOSE(S): 

To  locate  order  information  to  reply  to 
customer  inquiries,  complaints;  to  create 
labels  for  shipment  to  proper  location;  to 
refund  customer  remittances  or  to 
collect  monies  due:  to  provide  claim  and 
postal  authorities  with  confirmation/ 
certification  of  shipment  for  customer 
claims  for  damage  or  lost  shipments. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

See  "Blanket  Routine  Uses"  at  48  FR 
25503,  June  6. 1983. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records;  magnetic  tapes  and 
printouts;  microHche,  microfilm. 

RETRIEVABIUTV: 

By  customer  order  information,  SSN, 
or  insurance  number  assigned  to 
shipment. 

SAFEOUARDS: 

Access  to  information  is  restricted  to 
persons  having  official  need  therefor; 
computer  operations  rooms  are  locked 
and  visitors  screened  for  entry. 

RETENTION  ANO  DI8POSAL: 

Information  is  maintained  in  computer 
nies  for  180  days  following  completion 
of  shipment.  Microfilm  and  microfiche 
are  retained  for  2  years  for  postal  claim 
purposes;  destroyed  after  6  years. 

SYSTm  MANAOERjS)  AND  ADDRESS: 

Commander.  Army  and  Air  Force 
Exchange  Service.  Dallas.  TX  75222. 


NonncATtON  procedure: 

Individuals  desiring  to  know  whether 
or  not  this  system  of  records  contains 
information  on  them  should  write  to  the 
System  Manager,  ATTN:  Chief.  Catalog 
Sales  Center,  providing  name,  current 
address  and  telephone  number,  and 
sufficient  details  to  permit  locating 
pertinent  records. 

record  access  procedures: 

Individuals  desiring  access  to  records 
about  themselves  should  write  to  the 
System  Manager,  providing  information 
required  in  "Notification  procedure.". 

CONTESTING  RECORD  PROCEDURES: 

Rules  for  access  to  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 


|FR  Doc  64-31707  Filed  12-5-64:  8.45  (ml 
BILUNG  CODE  3710-93-M 


Department  of  the  Navy 

Privacy  Act  of  1974;  Amended 
Systems  of  Records 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice  of  amendments  of 
systems  of  records. 

SUIMMARy:  The  Department  of  the  Navy 
proposes  to  amend  two  systems  of 
records  in  its  inventory  of  systems  of 
records  subject  to  the  Privacy  Act  of 
1974.  J 

DATES:  The  proposed  actions  will  be 
effective  wiihout  further  notice  January 
4, 1984,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  the 
systems  managers  identified  in  the 
systems  notices. 

FOR  FURTHER  INFORMATION  contact: 
Mrs.  Gwendolyn  R.  Aitken,  Privacy  Act 
Coordinator,  Office  of  the  Chief  of 
Naval  Operations  (Op-09B30), 
Department  of  the  Navy,  The  Pentagon, 
Washington,  DC  20350.  Telephone:  (202) 
697-1459. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  systems  notices 
for  records  systems  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a)  Pub. 
L  93-579  were  published  in  the  Federal 
Register  as  follows: 
FR  Doc.  83-109  (48  FR  26029)  June  6. 1983 
FR  Doc.  84-2616  (49  FR  3901)  January  31. 1984 


FR  Doc  84-2828  (49  FR  4124)  February  2. 1984 
FR  Doc.  84-4908  (49  FR  8967)  February  24. 

1984 
FR  Doc.  84-8893  (49  FR  13350)  April  4, 1984 
FR  Doc.  84-8801  (49  FR  13399)  April  4.  1984 
FR  Doc  84-10509  (49  FR  15601]  April  19. 1984 
FR  Doc  84-10681  (49  FR  16777)  April  20. 1984 
FR  Doc.  84-14818  (49  FR  23170)  June  4,  1984 
FR  Doc  84-16521  (49  FR  25507)  June  21. 1964 
FR  Doc.  84-23495  (49  FR  35172)  September  6. 

1984 
FR  Doc.  84-25459  (49  FR  37825)  September  26. 

1984 
FR  Doc.  84-27396  (49  FR  40946)  October  18. 

1964 
FR  Doc.  84-27397  (49  FR  40948)  October  18. 

1964 
FR  Doc.  84-28271  (49  FR  43090)  October  28. 

1984 

The  proposed  amendments  are  not 
within  the  purview  of  the  provision  of  5 
use  552a(o)  which  requires  the 
submission  of  altered  systems  reports. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Deportment  of  Defense. 
November  27. 1984. 

N05300-2 


f;        System  name: 

•i 

—         Administrative  Personnel 

Management  System  (49  FR  4124). 
February  2, 1984 


Changes: 
System  Location: 

At  the  end  of  the  entry,  add  the 
following:  "Included  in  this  notice  are 
those  records  duplicated  for 
maintenance  at  a  site  closer  to  where 
the  employee  works  (e.g.,  in  an 
administrative  office  or  a  supervisor's 
work  area)." 

N05891-1 

System  name: 

Litigation  Case  File  (48  FR  26123)  June 
6,1983 

Changes: 

Categories  of  individuals  covered  by  the 
system: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "All  individuals  who 
may  institute  or  have  instituted  litigation 
concerning  matters  under  the 
cognizance  of  the  Department  of  the 
Navy  excepting  those  cases  arising:  (1) 
In  admiralty:  (2)  under  the  Federal  Tort 
Claims  Act;  and  (3)  from  matters  under 
the  cognizance  of  the  General  Counsels 
office." 

Categories  of  records  in  the  system: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "All  records, 
correspondence,  pleadings,  documents. 
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memoranda,  and  notes  relating  to  the 
litigation  or  anticipated  litigation." 

Purpose(s): 

Add  the  following  new  (iaragraph:  'To 
represent  the  Department  of  the  Navy 
and  cognizant  offlcials  in  litigation." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  the  entire  entry  and  substitute 
the  following: 

'To  U.S.  Attorneys,  litigants  and  other 
parties  in  litigation.  . 

To  Federal  and  state  courts  to  whom 
and  which  information  may  be  provided. 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  also  apply  to 
this  system." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

Retrievability: 

At  the  end  of  the  entry,  add  the 
following:  "*  *  *  or  anticipated 
litigant." 

Retention  and  disposal:. 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Generally  retained 
in  office  files  for  four  years  after  final 
action,  then  destroyed.  Specially 
designated  files  are  retained  for  longer 
periods." 

Record  Source  Categories: 

Delete  the  entire  entry  and  substitute 
with:  "From  all  sources  with  information 
which  may  impact  upon  actual  or 
anticipated  litigation,  e.g.,  other  record 
systems  within  DON,  DOD  and  other 
agencies  and  departments  of  the  Federal 
government,  particularly  the  Department 
of  Justice;  state  and  local  governments 
and  law  enforcement  agencies;  counsel 
and  parties  in  litigation;  third  parties 
who  provide  information  voluntarily  or 
in  response  to  discovery,  etc." 

NO5300-2 

SYSTEM  NAMC 

Administrative  Personnel 
Management  System. 

SVSTCM  LOCATKMl: 

Organizational  elements  of  the 
Department  of  the  Navy  as  indicated  in 
the  directory  of  Department  of  the  Navy 
activities.  Official  mailing  addresses  are 
in  the  Navy's  address  directory  in  the 
appendix  to  the  Navy  Department's 
systems  notices  appearing  in  the  Federal 
Register.  Included  in  this  notice  are 
those  records  duplicated  for 
maintenance  at  a  site  closer  to  where 
the  employee  works  (e.g..  in  an 


administrative  office  or  a  supervisor's 
work  area). 


*        * 


*        • 


N05M1-1 

SYSTEM  NAMC 

Litigation  Case  File 

***** 

CATIOOmU  OF  INOIVIOUALS  COVERCD  SY  THE 
SYSTEM: 

All  individuals  who  may  institute  or 
have  instituted  litigation  concerning 
matters  undere  the  cognizance  of  the 
Department  of  the  Navy  excepting  those 
cases  arising:  (1)  In  admiralty;  (2)  under 
the  Federal  Tort  Claims  Act;  and  (3) 
from  matters  under  the  cognizance  of 
the  General  Counsel's  office. 

CATEOOeiES  OF  RECOeOS  m  TME  SYSTEM: 

All  records,  correspondence, 
pleadings,  documents,  memoranda,  and 
notes  relating  to  the  litigation  or 
anticipated  litigation. 


Fuftposc(s): 

To  represent  the  Department  of  the 
Navy  and  cognizant  officials  in 
litigation. 

MOUTINE  USES  OF  RECOIIDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATBOOHIES  OF 
USEMS  AND  THE  FUHFOSES  OF  SUCH  USES: 

To  U.S.  Attorneys,  litigants  and  other 
parties  in  htigation. 

To  Federal  and  state  courts  to  whom 
and  which  information  may  be  provided. 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  also  apply  to 
this  system. 

FOUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO.  ACCESSINQ.  RCTAININQ,  AND 
OISPOSINO  OF  RECORDS  IN  THE  SYSTEM. 


retrievabiuty: 

Retrievable  by  last  name  of  the 
litigant  or  anticipated  litigant. 

retention  ano  disposal: 

Generally  retained  in  office  files  for 
four  years  after  final  action,  then 
destroyed.  Specially  designated  files  are 
retained  for  longer  periods. 


RECORD  SOURCE  CATEOORIES: 

From  all  sources  with  information 
which  may  impact  upon  actual  or 
anticipated  litigation,  e.g..  other  record 
systems  within  DON.  DOD  and  other 
agencies  and  departments  of  the  Federal 
government,  particularly  the  Department 
of  Justice;  state  and  local  governments 
and  law  enforcement  agencies;  counsel 
and  parties  in  litigation;  third  parties 


who  provide  information  voluntarily  or 
in  response  to  discovery,  etc. 

***** 

|FR  Doc.  M-aiTOS  Filed  12-i-M:  8:46  am) 
BNJJNa  CODE  MtO-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PP  3G2S69/T474.  FRL-2729-3] 

American  Cyanamld  Co.;  Renewal  of 
Temporary  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  renewed  a 
temporary  tolerance  for  residues  of  the 
pesticide  (  +  )  Cyano  (3- 
phenoxyphenyljmethyl  (  +  )-4- 
(dinuoromethoxy)-alpha-(l- 
methylethyl)benzeneacetate  in  or  on  the 
raw  agricultural  commodity  soybeans. 
DATE:  This  temporary  tolerance  expires 
September  7, 1985. 

FOR  FURTHER  INFORMATION  CONTACT. 
By  mail:  Timothy  Gardner,  Product 

Manager  (PM)  17,  Registration 

Division  (TS-767C).  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency.  401  M  Street  SW.. 

Washington.  D.C.  20460 
Office  location  and  telephone  number: 

Rm.  207.  CM  #2, 1921  Jefferson  Davis 

Highway,  Arlington.  VA  (703-557- 

2690). 
SUPPLEMENTARY  INFORMATION: 
American  Cyanamid  Co..  Agricultural 
Research  Division.  P.O.  Box  400. 
Princeton.  NJ  08540.  has  requested  in 
pesticide  petition  PP  3G2869  the  renewal 
of  a  temporary  tolerance  for  residues  of 
the  pesticide  ( + )  Cyano  (3- 
phenoxyphenyl)methyl  (  +  )-4- 
(difluoromethoxy)-alpha-(l- 
methylethyl)benzeneacetate  in  or  on  the 
raw  agricultural  commodity  soybeans  at 
0.05  part  per  million  (ppm). 

The  company  has  requested  a  1-year 
renewal  of  the  temporary  tolerance  to 
permit  the  continued  marketing  of  the 
above  raw  agricultural  commodity  when 
treated  in  accordance  with  the 
provisions  of  experimental  use  permit 
241-EUP-106.  which  is  being  renewed 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  (Pub.  L.  95-396,  92  Stat.  819;  7 
U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  a  renewal  of  the 
temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  renewed  on  the 
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condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  American  Cyanamid  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  September  7, 
1985.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  above 
raw  agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable,  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  o^the 
experimental  use  permit  and  temporary 
tolerance.  Thift  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  408(j).  68  Stat.  516  (21  U.S.C.  346a(i))) 

Dated:  November  20, 1984. 
Douglas  D.  Campt, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

IFR  Doc  84-31394  Filed  12-4-84.  tAi  «■) 
BILLING  CODC  (SSO-SO-M 


(PF-396  FRL-272S-4) 

Certain  Companies;  Pesticide 
Tolerance  Petitions 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  EPA  has  received  pesticide 
and  feed  additive  petitions  relating  to 
the  establishment  and/or  amendment  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  |PF-396]  and  the  petition 
number,  attention  Product  Manager 
(PM-17),  at  the  following  address: 
Information  Services  Section  {TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington,  D.C. 
20460. 
In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C).  Environmental  Protection 
Agency.  Rm.  236,  CM  #2, 1921 
Jefferson  Davis  Highway.  Arlington, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  availble  for  public 
inspection  in  the  Information  Services 
Section  Office  at  the  address  given 
above,  from  8  a.m.,  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Timothy  A.  Gardner,  (PM-17), 
Registration  Division  (TS-767C), 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs,  401  M 
Street  SW.,  Washington,  D.C.  20460 
Office  location  and  telephone  number 
Rm.  207.  CM  #2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  (703-557- 
2690). 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  (PP)  and  feed 
additive  petitions  (FAP)  relating  to  the 
establishment  and/or  amendment  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

L  Initial  Filing 

PP4F3153,  FAP4H5444.  Zoecon  Corp., 
975  California  Ave.,  Palo  Alto,  CA  94304. 
Proposes  to  amend  40  CFR  Part  180  (raw 
agricultural  commodity)  and  21  CFR 
Parts  193  (food  commodity),  and  561 
(feed  commodity),  by  establishing 


tolerances  for  residues  of  the  insecticide 
(alpha  RS,  2/?)-fluvalinate  [(A5)-alpha- 
cyano-3-phenoxybenzyl  (fl)-2-(2-chloro- 
4-(trifluoromethyl)-anilinoJ-3- 
methylbutanoate]  in  or  on  the 
commodities  as  follows: 
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The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography. 

II.  Amended  Petitions 

1.  PP3F2824.  FMC  Corp.,  2000,  Market 
St.,  Philadelphia.  PA  19103.  EPA  issued  a 
notice  published  in  the  Federal  Register 
of  April  13, 1983  (48  FR  15951)  which 
announced  that  FMC  Corp.,  had 
submitted  PP  3F2824  to  the  Agency 
proposing  to  amend  40  CFR  180.418  by 
establishing  a  tolerance  for  residues  of 
the  insecticide  cypermethrin  (  +  )alpha- 
cyano-(3-phenoxyphenyl)methyl  ( + ) 
c/s,/ro/?s-3-(2,2-dichloroethenyl)-2.2- 
dimethylcyclopropanecarboxylate]  in  or 
on  the  commodity  lettuce  at  4.0  ppm. 

FMC  has  amended  the  petition  by 
revising  the  tolerance  expression  to    . 
read:  "cypermethrin  (( -(- )alpha-cyano-(3- 
phenoxyphenyI)methyl  (-^)cis,  trans-3- 
(2,2-dichioroethenyl)2.2- 
dimethylcyclopropanecarboxylate]  and 
its  metabolites  3-PB  acid  and  DCVA 
(sum  of  cypermethrin  plus  metabolites) 
in  or  on  the  commodity  lettuce  at  4.0 
ppm".  The  proposed  analytical  method 
for  determining  residues  is  gas 
chromatography. 

2.  PP2F2599.  Shell  Oil  Co..  Suite  200, 
1025  Connecticut  Ave.,  N.W.,  Wash, 
D.C.  20036.  EPA  issued  a  notice 
published  in  the  Federal  Register  of  July 
7, 1982  (47  FR  29600)  which  announced 
that  Shell  Oil  Co..  had  submitted  PP 
2F2599  to  the  Agency  proposing  to 
amend  40  CFR  180.379  by  establishing  a 
tolerance  for  residues  of  the  insecticide 
cyano  (3-phenoxy-phenyl)  methyl-4- 
chloro-alpha-(l-methylethyl) 
benzeneacetate  in  or  on  the  raw 
agricultural  commodity  head  lettuce  at 
15.0  ppm. 
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Shell  has  amended  the  petition  by 
increasing  the  tolerance  level  to  25.0 
ppm.  The  proposed  analytical  method 
for  determining  residues  is  gas 
chromatography. 

3.  PP2F2647.  Shell  Oil  Co.,  suite  200. 
1925  Connecticut  Ave..  N.W..  Wash. 
D.C  20036.  EPA  issued  a  notice 
published  in  the  Federal  Register  of 
March  31. 1982  (47  FR  13580]  which 
announced  that  Shell  Oil  Co.,  had 
submitted  PP  2F2647  to  the  Agency 
proposing  to  amend  40  CFR  180.379  by 
establishing  a  tolerance  for  residues  of 
the  above  insecticide  (PP  2F2599)  in  or 
on  the  agricultural  commodities  bean 
vines  at  30.0  ppm  and  succulent  beans  at 
1.0  ppm.  .' 

Shell  has  amended  the  petition  by 
increasing  the  tolerance  on  succulent 
beans  from  1.0  ppm  to  2.0  ppm  and 
adding  bean  vine  hay  at  100.0  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  gas 
chromatography. 

4.  PP2F2746.  Shell  Oil  Co..  Suite  200. 
1025  ConnecUcut  Ave..  N.W.  Wash.  D.C. 
20036.  EPA  issued  a  notice  published  in 
the  Federal  Register  of  October  6, 1982 
(47  FR  44154]  which  announced  that 
Shell  Oil  Co.,  had  submitted  PP  2F2746 
to  the  Agency  proposing  to  amend  40 
CFR  180.379  by  establishing  a  tolerance 
for  residues  of  the  above  insecticide  (PP 
2F2599]  in  or  on  the  agricultural 
commodities  peanut  forage  at  7.0  ppm. 
peanut  hay  at  7.0  ppm,  soybean  forage 
at  10.0  pp.  and  soybean  straw  at  10.0 
ppm. 

Shell  has  amended  the  petition  by 
increasing  the  tolerance  on  peanut 
forage  from  7.0  to  10.0  ppm.  peanut  hay 
from  7.0  ppm  to  40.0  ppm,  and  soybean 
straw  from  10.0  ppm  to  40.0  ppm. 

The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography. 

(Sec.  408(d)(2)  68  Stat.  512.  (21  U.S.C. 
346a(d)(2)).  409(c)d(l).  72  Stat.  1786  (21  U.S.C 
34a(c)(l)) 

Dated  November  2a  1984. 
Douglas  D.  Campt, 

Director,  Registration  Divisi^,  Office  of 
Pesticide  Programs. 

(FR  Doc  S4-31383  Filed  1Z-4-M:  k4S  am) 
nXMQ  COM  I 


(PF-393  FRL-2727-S] 

Certain  Companies;  Pesticides 
Tolsrancs  Petitions 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMAMY:  EPA  has  received  pesticide 
and  feed  additive  petitions  relating  to 


the  establishment,  and/or  withdrawal  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  raw 
agricultural  commodities. 

ADDRESS:  By  mail  submit  comments 
identified  by  the  document  control 
number  [PF-393]  and  the  petition 
number,  attention  Product  Manager 
(PM]  named  in  each  petition,  at  the 
following  address: 

Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  D.C.  20460 

In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C).  Rm.  236.  CM#2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI]. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  Hied  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Registration  Division  (TS- 
767C).  Attn:  (Product  Manager  (PM] 
named  in  each  petition).  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  401  M  Street.,  SW.. 
Washington  D.C.  20460. 

In  person:  Contact  the  PM  named  in 
each  petition  at  the  following  office 
location/telephone  number 


Product 


PM-1S.  Qsorgs 
LaRoeca. 


PM-16.  WDbam 


Offioa  locatton/ 


Rm.  204.  CM#2 
(703-SS7-2400). 


Rm.  211.  CMl|t2 
(703-557-aeOO). 


EPA.  1921 
Jeftanon  Davis 
Hwy.  Aflmgton. 
VA  22202 
Do. 


SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  (PP)  and  feed 
additive  petitions  relating  to  the 
establishment,  and/or  withdrawal  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  raw 
agricultural  commodities. 


I.  Initial  Filings 

1.  PP4F3098.  Chevron  Chemical  Co., 
940  Hensley  St..  Richmond,  CA  94804. 
Proposes  amending  40  CFR  180.108  by 
revising  the  existing  crop  indentification 
for  the  combined  residues  of  the 
insecticide  acephate  and  its  metabolite 
methamidophos  in  or  on  the  commodity 
peppers  (bell)  (of  which  no  more  that  1 
part  per  million  (ppm)  is  diethyl 
phosphoramidothioate),  at  4.0  ppm.  to 
read  peppers  (of  which  no  more  than  1 
ppm  is  diethyl  phosphoramidothioate). 
The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatographic  procedure  utilizing  a 
therminonic  detector.  (PM-16.) 

2.  PP4F3101.  Chevron  Chemical  Co. 
Proposes  amending  40  CFR  180.108  by 
revising  the  existing  crop  identification 
for  the  combined  residues  of  the 
insecticide  acephate  and  its  metabolite 
methamidophos  in  or  on  the  commodity 
lettuce  (head)  (of  which  no  more  than  1 
part  per  million  (ppm)  is  diethyl 
phospheramidothioate).  at  10.0  ppm,  to 
read  lettuce  (of  which  no  more  than  1 
ppm  is  diethyl  phosphoramidothioate)  at 
10.0  ppm.  The  proposed  analytical 
method  for  determining  residues  is  gas 
chromatographic  procedure  utilizing  a 
flame  photometric  detector.  (PM-16.) 

n.  Petition  Withdrawal 

FAP3H5414.  Uniroyal  Chemical, 
Division  of  Uniroyal  Inc.,  Amity  Rd., 
Bethany  CT  06525.  EPA  issued  a  notice 
published  in  the  Federal  Register  of 
December  21. 1983  (48  FR  56436)  which 
announced  that  Uniroyal  Inc.  had 
submitted  feed  additive  petition  (FAP) 
3H5414  to  the  Agency  proposing  to 
amend  21  CFR  561.330  by  establishing  a 
regulation  permitting  residues  of  the 
insecticide  propargite  in  or  on  the 
commodity  pecan  shells  at  1.0  ppm. 

Uniroyal  Inc..  has  withdrawn  this 
petition  without  prejudice  to  future 
filing.  (PM-15.) 

(Sec.  408(d)(2),  68  Stat.  512  (21  U.S.C. 
346a(d)(2))) 

Dated:  October  31. 1984. 
Robert  V.  Brown, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

|FR  Doc.  S4-31397  Filed  1Z-4-M;  S:«S  *m| 
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[AMS-FRL-2731-4] 

Catalytic  Converter  Testing 
Procedures,  Criteria  and  Workstiops; 
Public  Workshops 

agency:  Environmental  Protection 
Agency. 
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action:  Notice. 


summary:  This  Notice  announces  public 
workshops  to  exchange  information  and 
receive  ideas,  comments,  and 
suggestions  about  the  need  for  special 
procedures  and  about  the  testing  of  used 
or  new  aftermarket  catalytic  converters. 
Information  is  solicited  from  those 
parties  possessing  recent  data  or 
technical  information  or  affected  by  the 
sale,  installation,  and  use  of  used  or 
aftermarket  catalytic  converters.  Draft 
procedures  and  criteria  for  evaluating 
catalytic  converters  to  be  installed  on 
motor  vehicles  as  replacements  for 
missing  or  misfueled  converters  are 
included.  The  workships  may  result  in 
the  amendment  of  part  of  the  Voluntary 
Aftermarket  Parts  Self  Certification 
Regulations  (40  CFR  85.2112;  see  45  FR 
78449,  November  25, 1980). 
DATES:  The  workshops  will  be  held 
January  10, 1985  at  9:00  a.m.  in  Ann 
Arbor,  Michigan  and  January  24, 1985  at 
9:00  a.m.  in  El  Segundo,  California. 
addresses:  The  workshops  will  be  held 
in  the  conference  room  of  the  Motor 
Vehicle  Emission  Laboratory,  2565, 
Plymouth  Road,  Ann  Arbor,  Michigan 
and  the  Hacienda  International  Hotel. 
525  N.  Sepulveda  Blvd.,  El  Segundo, 
California. 

All  comments  and  information  should 
be  submitted  to  Public  Docket  No.  A-84- 
31,  located  at  the  Environmental 
Protection  Agency,  Central  Docket 
Section,  West  Tower  Lobby,  Gallery  1. 
LE-131.  401  M  Street.  SW..  Washington. 
D.C.  20460  within  30  days  following  the 
second  workshop.  The  docket  may  be 
inspected  weekdays  between  8:00  a.m. 
and  4:00  p.m.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Albrink  (202)  382-2669.  Field 
Operations  and  Support  Division  (EN- 
397F).  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington, 
DC.  20460. 

SUPPLEMENTARY  INFORMATION:  Most 
light-duty  motor  vehicles  built  since  1975 
were  certified  to  meet  Federal  or 
California  emission  standards  with 
catalytic  converters.  Section  203(a)(3]  of 
the  Clean  Air  Act  prohibits  certain 
parties  from  removing  or  rendering 
inoperative  emission  control  devices  or 
elements  of  design  of  emission  control 
systems  and  the  causing  thereof. 

The  catalytic  converter  is  the  major 
emission  control  device  used  by  vehicle 
manufacturers  on  light-duty  vehicles 
primarily  to  reduce  hydrocarbons  and 
carbon  monoxide  emissions.  Three-way 
catalytic  converters,  which  have  been 
used  widely  since  1981,  also  help  control 
oxides  of  nitrogen  emissions.  If  a  vehicle 


is  properly  maintained  and  not  operated 
on  leaded  gasoline,  the  converter  should 
not  require  replacement  for  the  life  of 
the  vehicle. 

Many  urban  areas  have  air  pollution 
problems  which  are  primarily  caused  by 
motor  vehicles.  Many  of  these  areas 
have  or  will  be  implementing  programs 
to  lower  the  contribution  of  motor 
vehicles  to  the  air  pollution  problems. 
These  programs  will  involve  the 
inspection  and/or  testing  of  individual 
motor  vehicles.  Some  vehicles  in  these 
areas  have  had  portions  of  their 
emission  systems  removed  including 
their  catalytic  converters,  or  have  used 
leaded  gasoline  which  reduced  the 
efficiency  of  their  converters  without 
thought  for  the  consequences  of  these 
actions.  The  Environmental  Protection 
Agency  (EPA)  is  actively  promoting 
tampering  inspection  programs  to  assist 
areas  in  either  achieving  or  maintaining 
ambient  air  standards.  Oftentimes, 
replacement  of  missing  or  lead-poisoned 
catalysts  will  be  required  in  order  to 
pass  these  inspection  and/or  testing 
programs.  Thus,  these  programs  have 
increased  to  demand  for  used  and 
aftermarket  replacement  catalysts.  For 
example,  a  recent  survey  by  the 
California  Air  Resources  Board 
estimated  that  80,000  used  catalysts  are 
sold  annually  in  California.  They  have 
calculated  that  the  recently 
implemented  biennial  inspection 
program  will  cause  used  catalyst  usage 
to  increase  by  150  percent.  Not  only 
would  replacement  with  effective 
catalysts  directly  benefit  air  quality  by 
lowering  the  emissions  of  the  repaired 
vehicles,  requiring  catalyst  replacement 
at  the  owner's  expense  would  also 
discourage  future  catalyst  system 
tampering,  increasing  the  benefit  of  such 
programs.  The  Agency  believes  that  its 
success  in  implementing  these 
antitampering  programs  depends  in  part 
on  the  availability  and  cost  of 
replacement  catalysts. 

The  supply  of  replacement  catalytic 
converters  is  presently  limited  to  new 
original  equipment  (OEM)  converters, 
used  converters,  or  limited  types  of 
aftermarket  converters.  OEM  converters 
are  relatively  expensive  ($200-$300 
minimum  installed)  especially  when 
compared  to  the  price  of  used  converters 
($90-$130  installed).  Until  recently 
aftermarket  converters  were  similar  to 
OEM  converters  in  price  and  design. 
Several  companies  are  now  marketing 
lower-priced  aftermarket  converters 
starting  at  less  than  $100.  As  part  of 
these  workshops,  the  Agency  requests 
information  on  the  current  availability 
of  OEM  (or  OEM  equivalent), 
aftermarket.  and  used  catalysts  and 
their  relative  prices.  The  Agency  also 
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requests  information  on  the  price 
sensitivity  of  consumer  purchases  of 
replacement  catalysts.  In  particular,  we 
are  interested  in  the  degree  to  which 
increased  availability  of  inexpensive  yet 
effective  replacement  catalysts  will 
increase  the  installation  rate  of 
replacement  catalysts  especially  in 
areas  which  do  not  mandate  such 
replacement. 

The  most  significant  concern  with 
used  or  new  "universal"  aftermarket 
catalysts  is  their  potentially  poor 
performance  which  could  make  them  an 
ine^ective  emission  control  device  even 
considering  their  lower  cost.  Catalysts 
with  purported  universal  application 
may  be  improperly  size  to  handle  the 
emission  conversion  of  the  engine  out 
exhaust  stream.  Too  small  a  catalyst 
could  result  in  more  rapid  deterioration 
in  performance  compared  to  an  OEM- 
equivalent  catalyst.  Additionally,  since 
"space  velocity"  through  a  catalyst 
affects  conversion  efficiency,  a  catalyst 
that  is  too  small  could  allow 
"breakthrough"  of  large  amounts  of 
unbumed  hydrocarbons,  carbon 
monoxide,  and,  for  three-way  catalysts, 
oxides  of  nitrogen,  resulting  in  high 
tailpipe  emissions  even  when  new.  Used 
converters  could  have  even  worse 
performance  problems  due  to  the  past 
use  history  of  the  converter.  Operation 
at  excessively  high  temperatures  or 
poisioning  of  the  catalyst  due  to  use  of 
leaded  fuel  can  cause  performance 
deterioration  to  the  extent  that  a  used 
converter  may  not  be  functioning  at  all. 

With  either  significantly  inferior  new 
or  used  converters,  the  potential 
emission  improvements  would  not  be 
realized.  Vehicle  owners,  however, 
would  typically  not  be  able  to  tell  the 
difference  between  a  good  and  bad 
replacement  catalyst  and  thus  could  be 
paying  for  little  or  no  emission  control. 
Similarly,  vehicle  inspection  programs 
may  not  be  able  to  detect  the  difference 
between  good  and  bad  catalysts,  thus 
not  realizing  the  potential  benefits  from 
requiring  catalyst  replacement  to  correct 
tampering  or  fuel  switching. 

EPA  believes  aftermarket  catalysts 
and  individual  used  catalysts  should  be 
screened  for  performance  capabilities 
prior  to  sale  to  enable  consumers  to  buy 
quahty  catalysts  with  confidence  and  to 
realize  the  expected  emission  benefits. 
This  pre-sale  performance  assessment 
must  be  of  sufficient  stringency  to  weed 
out  catalysts  or  catalyst  designs  of  low 
performance  and  limited  durability.  The 
catalyst  evaluation  procedures  included 
in  the  current  regulations  (Part  85. 
Subpart  V,  Appendix  Item  0]  are 
sufficient  for  this  purpose  for  oxidizing 
catalysts.  However,  these  procedures 
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may  be  too  expensive  and  burdensome 
to  be  usable  in  screening  used  and  other 
low-cost  catalysts.  EPA  invites 
comments  on  the  need  for  alternative 
screening  procedures  and  specific 
recommendations  on  the  draft 
procedures  and  criteria  included  in  the 
Appendix  of  this  notice. 

An  essential  element  in  achieving  the 
expected  air  quality  benefits  requires 
ease  of  identification  in  use  of  those 
catalysts  which  meet  the  necessary 
performance  criteria.  This  suggests  some 
sort  of  labeling  program  which  would 
allow  consumers  to  distinguish  quality 
from  inferior  catalysts  when  purchasing 
replacement  catalysts.  Perhaps  also, 
some  permanent  indentification  on  each 
catalyst  would  be  useful  for  in-use 
inspections  to  assure  that  only  quality 
catalysts  have  been  installed  in 
response  to  antitampering  programs. 
Comments  are  requested  on  the  need  for 
such  labeling  programs  and 
recommendations  for  specific  labeling 
p.'ograms  are  also  invited. 

Specific  approval  by  EPA  to  sell  used 
or  aftennarket  catalytic  converters  is 
not  required.  However,  section  203(a)(3] 
of  the  Act  does  prohibit  parties  named 
in  the  statute  from  tampering  with 
emission  control  systems  on  motor 
vehicles  and  prohibits  any  person  from 
causing  such  tampering.  Section 
203(a)(3)  prohibits  vehicle 
manufacturers,  dealerships,  service  and 
repair  facilities,  and  fleet  operators  from 
removing  or  rendering  inoperative  any 
emission  control  device  or  element  of 
design  installed  on  or  in  a  motor  vehicle. 

Tampering  with  emission  controls  can 
include  removing,  disabling  or 
destroying  a  part  of  the  emission  control 
system  or  installing  an  incorrect  or 
ineffective  part  in  any  motor  vehicle 
designed  to  meet  Federal  or  California 
emission  standards.  Obviously,  the 
installation  of  a  new  OEM  converter 
identical  to  that  with  which  the  vehicle 
was  originally  manufactured  would  not 
be  a  violation  of  the  Act.  The 
determination  as  to  whether  the 
installation  of  a  used  or  a  non-OEM- 
equivalent  aftermarket  catalyst  is  a 
tampering  violation  depends  on  whether 
the  replacement  catalyst  is  fxmctioning 
properly  in  a  manner  similar  to  or  better 
than  an  OEM  converter. 

Mobile  Source  Enforcement 
Memorandum  No.  lA  sets  out  EPA's 
present  policy  in  the  aftermarket  parts 
context  with  regard  to  enforcement  of 
the  tampering  prohibition.  The 
provisions  of  Memorandum  1 A  are 
applicable  to  all  persons  named  in 
section  203(aK3)  of  the  Act.  A  used 
catalytic  converter  is  considered  by  EPA 
to  be  just  like  a  nonoriginal  equipment 
aftennarket  part  because  prior  use  may 


have  changed  the  converter's 
performance  parameters  such  that  they 
are  no  longer  the  same  as  ■  new  original 
equipment  converter.  Normal 
deterioration  with  mileage  accumulation 
will  typically  reduce  the  catalyst's 
effectiveness  of  converting  emissions.  In 
addition,  the  use  of  leaded  gasoline  or 
improper  vehicle  tuning  or  maintenance 
can  significantly  and  permanently 
reduce  the  converter's  operating 
efficiency. 

Under  Memorandimi  lA,  it  is  EPA's 
policy  that  a  repair  facility  operator  may 
use  a  nonoriginal  equipment  aftermarket 
part,  such  as  a  used  or  aftennarket 
catalytic  converter,  as  a  replacement 
part  solely  for  purposes  of  maintenance 
according  to  the  vehicle  or  enigne 
manufacturer's  instructions,  or  for  repair 
or  replacement  of  a  defective  or  worn 
out  part,  if  the  repair  facility  operator 
has  a  reasonable  basis  for  knowing  that 
such  use  will  not  adversely  affect 
emissions  performance.  A  reasonable 
basis  for  knowing  this  would  exist  if  the 
repair  facility  operator  believes  on  the 
basis  of  test  data  that  the  used  or 
aftermarket  converter  will  perform  the 
same  function  with  respect  to  emission 
control  as  a  properly  functioning  OEM 
or  OEM  equivalent  catalyst  or  if  the 
used  or  aftermarket  catalyst  is 
represented  in  writing  by  the  part 
manufacturer  to  perform  the  same 
function  with  respect  to  emission  control 
as  the  replaced  part.  In  the  absence  of 
knowledge  of  test  data  that  the  used  or 
aftermarket  converter  does  not 
adversely  a^ect  emissions,  we  do  not 
believe  it  is  reasonable  for  a  facility 
operator  to  believe  that  a  used  converter 
with  an  unknown  use  history  or  an 
aftermarket  converter  of  unproven 
design  will  perform  the  same  function 
with  respect  to  emission  control  as  a 
new  original  equipment  converter. 

On  November  25, 1960,  EPA  published 
regulations  regarding  the  voluntary 
certification  of  aftermarket  parts 
pursuant  to  section  207(a)(2)  of  the  Act 
(see  40  CFR  Part  85,  Subpart  V).  These 
regulations  contain  testing  procedures 
for  certifying  oxidizing  catalytic 
converters  and  essentially  were 
designed  to  require  certified  aftermarket 
catalysts  to  be  as  good  or  better  than  the 
OEM  catalysts  they  are  to  replace.  (To 
this  date,  no  one  has  certified  converters 
under  the  program).  EPA  has  said  that 
testing  used  or  aftermarket  oxidizing 
catalytic  converters  by  the  procedures 
in  those  regulations  and  demonstrating 
that  they  conform  with  all  relevant 
emission-critical  parameters  of  the 
original  equipment  converter  they  are  to 
replace,  would  provide  a  reasonable 
basis  for  knowing  that  the  installation  of 
the  converters  on  the  appropriate 


vehicles  would  not  adversely  affect 
vehicle  emissions  performance.  If  such 
converters  are  appropriately  installed 
on  the  correct  vehicles,  EPA  would  not 
consider  it  to  be  a  violation  of  section 
203(a)(3)  of  the  Act. 

Since  used  catalysts  would  be 
expected  to  have  varying  life  histories, 
certification  of  these  parts  would  be 
complicated  and  difficult  First,  each 
catalyst  might  be  performing  at  a 
different  but  unknown  performance 
level  This  might  suggest  that  each  used 
catalyst  be  tested.  Second,  those 
catalysts  would  have  to  meet  the  "fresh 
catalysts"  performance  criteria  of  the 
aftermarket  parts  regulations 
recommended  test  procedures  and  then 
some  procedure  must  be  used  to 
establish  that  the  remaining  durability 
performance  of  a  used  catalyst  is  similar 
to  a  typical  new  original  equipment 
catalyst. 

At  the  time  the  regulations  were 
formulated,  three-way  converters  were 
not  widely  used.  There  are  no  universal 
test  procedures  and  specific  criteria  that 
EPA  has  recognized  which  can  be  used 
to  evaluate  both  three-way  converters 
and  oxidizing  converters. 

EPA  recognizes  the  demand  for  and 
the  potential  air  quality  benefits  of 
inexpensive  replacement  converters 
being  marketed  to  replace  missing  or 
lead-poisoned  converters  and  has  been 
encouraging  the  testing  of  used 
converters  intended  for  resale  and  the 
development  of  new  low-priced 
aftennarket  converters.  The  lack  of  an 
EPA-recognized  quick,  simple,  and 
relatively  inexpensive  test  procedure  for 
all  converters  and  specific  attainable 
standards  has  likely  hindered  the 
availability  of  aftermarket  catalysts  of 
proven  quality. 

Through  these  workshops  and  written 
comments,  EPA  hopes  to  receive  specific 
technical  information  and  suggestions 
for  establishing  the  need  for  a  more 
economical  test  procedure  and  specific 
recommendations  on  the  draft 
procedures  in  the  Appendix  and 
alternative  test  procedures,  standards, 
and  other  acceptance  criteria  for  used 
and  aftermarket  replacement  converters. 

EPA  anticipates  establishing  specific 
test  procedures  and/or  criteria  that  can 
be  used  to  evaluate  new  and  used 
catalytic  converters  (both  oxidizing  only 
and  three-way)  to  be  sold  in  the 
aftermarket  as  inexpensive 
replacements  for  lead-poisoned  or 
previously  removed  OEM  converters 
which  are  not  covered  by  warranty. 
While  it  would  be  preferable  for  the 
procedures  and/or  criteria  to  provide 
assurance  that  the  aftermarket  converter 
is  as  good  as  the  new  OEM  part,  some 
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concessions  in  test  procedure 
correlation,  converter  efficiency  and 
durability  may  be  necessary  for 
practical  reasons.  This  is  especially  true 
if  the  alternatives  are  procedures  and 
criteria  too  stringent,  complicated, 
expensive,  or  time  consuming  to  be  user 
for  testing  converters  which  are  to  be 
marketed  at  a  low  price.  Lack  of 
routinely  implementable  procedures 
may  hinder  achieving  the  potential 
benefits  of  a  larger  catalyst  replacement 
program  than  exists  today. 

There  are  a  number  of  issues  EPA 
would  like  discussed  at  the  workshops 
and  a  preliminary  list  of  such  issues  is 
listed  below.  However,  participants  are 
not  restricted  to  those  issues.  In  order  to 
facilitate  a  useful  discussion,  EPA 
requests  that  it  be  notified  of  such  other 
issues  at  least  seven  days  prior  to  the 
first  workshop. 

The  workshops  will  be  informal.  No 
transcript  shall  be  made  of  the 
proceedings.  However,  a  summary  of  the 
views  expressed  at  the  workshops  will 
be  prepared  and  placed  in  the  docket. 
EPA  encourages  both  oral  and  written 
statements,  views  and  information,  and 
specifically  requests  that  any  suggested 
procedures  and  criteria,  along  with 
supporting  data,  be  submitted  in  writing 
to  the  docket  within  30  days  following 
the  second  workshop. 

EPA  requests  that  all  persons 
planning  to  attend  either  workshop 
contact  Mr.  Steven  Albrink  at  the  above 
address. 

List  of  Issues  and  Questions 

A.  Potential  In-Use  Emissions  Impact 

EPA's  primary  concern  with 
aftermarket  catalysts  is  that  their  use 
not  result  in  any  loss  of  in-use  emission 
performance  and,  ideally,  an 
improvement  in  emission  performance. 
From  this  perspective,  the  following 
questions  are  asked. 

(1)  What  is  the  level  of  demand  for  in- 
use  replacement  catalysts?  Can  this 
demand  be  characterized  by  such 
factors  as  age  of  vehicle,  ownership 
history,  the  existence  of  state  or  local 
inspection  and  maintenance  programs, 
cost  of  replacement  catalysts,  etc.? 

(2)  OEM  or  OEM-equivalent  catalysts 
are  currently  available  but  perhaps  not 
readily  available  for  all  models  (e.g.  it 
could  take  perhaps  a  week  or  more  to 
get  the  proper  catalyst  to  the  ser\'ice 
facility).  To  what  extent  are  OEM  or 
OEM-equivalent  catalysts  readily 
available  and  what  factors  seem  to  be 
restricting  their  availability?  What  could 
be  done  to  improve  availability? 

(3)  OEM  and  OEM-equivalent 
catalysts  are  often  retail  priced  at  over 
$300.  What  are  the  principal  factors  (e.g. 


noble  metal  loading,  manufacturing 
costs,  warehousing/distribution  costs)  in 
establishing  this  price?  What  could  be 
done  which  would  allow  OEM-quality 
replacement  catalysts  at  a  lower  cost? 
Would  these  involve  compromises 
which  might  have  a  measurably 
significant  impact  on  emission 
performance?  What  lower  cost  seems 
achievable? 

(4)  What  is  the  excess  demand  for 
replacement  catalysts  which  cannot  be 
filled  by  OEM-quality  catalysts?  How  is 
this  demand  a  function  of  catalyst  price? 

(5)  It  is  EPA's  presumption  that  both 
used  and  new,  relatively  inexpensive 
"universal"  catalysts  will  have  inferior 
emission  performance  compared  to 
OEM  catalysts.  Is  this  a  correct 
presumption?  What  is  the  typical 
emission  peformance  anticipated  for 
used  catalysts  compared  to  OEM 
catalysts  or  of  new,  universal  catalysts 
compared  to  OEM  catalysts?  Both  initial 
performance  and  durability  should  be 
considered. 

(6)  If  used  or  new,  universal  catalysts 
have  inferior  emission  performance,  the 
extent  to  which  they  are  installed 
instead  of  OEM-quality  catalysts  will 
have  a  detrimental  impact  on  emission 
performance.  If  these  used  or  new 
universal  catalytic  converters  are  priced 
significantly  less  than  OEM-quality 
catalysts.  EPA  would  expect  a 
significant  reduction  in  the  number  of 
OEM-quality  catalysts  installed  in  favor 
of  the  cheaper  but  less  effective  used  or 
new,  universal  catalysts.  How  likely  is 
this  to  occur?  Quantitatively,  what  is  the 
adverse  emissions  impact? 

(7)  One  potential  way  to  bring  down 
the  cost  of  a  new  universal  aftermarket 
converter  is  to  allow  a  useful  life  period 
of  less  than  5  years  and  50,000  miles  as 
currently  required  of  OEM  converters  on 
light-duty  vehicles.  Is  this  a  technically 
reasonable  way  to  reduce  cost?  How 
significant  is  the  useful  life  of  the 
converter  in  reducing  cost?  Is  this 
appropriate  given  that  original 
equipment  manufacturers  are  required 
to  design  and  wanant  converters  for  the 
full  5  years  or  50.000  miles? 

(8)  The  risk  of  adverse  impact  on 
emissions  performance  due  to  the 
installation  of  used  or  new  universal 
aftermarket  catalytic  converters  is 
minimized  if  their  installation  is 
restricted  to  cases  where  the  OEM 
converters  have  been  removed  or 
effectively  rendered  inoperative  due  to 
the  repeated  use  of  leaded  fuel.  Should 
their  installation  be  allowed  under  other 
circumstances?  What  are  these  and 
why? 

(9)  If  a  satisfactorily  performing 
converter  is  replaced  with  a  used  or 
new,  universal  converter,  emission 


performance  may  not  improve  and  may 
even  degrade.  Further,  the  purchaser 
will  be  spending  considerable  money  for 
an  un-needed  replacement  catalyst. 
How  can  we  minimize  the  chances  that 
a  satisfactorily  performing  converter 
will  be  replaced  for  little  or  no 
emissions  benefit? 

(10)  In  order  to  protect  the  consumer 
and  promote  the  marketing  of  only 
converters  with  demonstrated 
acceptable  performance,  it  seems  as 
though  these  aftermarket  catalysts 
should  be  warranted  for  their  expected 
useful  life.  This  wananty  should  be 
obvious  to  the  prospective  purchaser 
and  clearly  and  simply  describe  the 
condition  of  the  warranty  such  as 
warranty  period,  the  circumstances 
covered  by  the  wananty  (e.g.  physical 
failure  of  the  can)  and  the  method  for 
seeking  wananty  reimbursement. 
Specifically,  what  minimum  wananty 
should  be  required? 

(11)  Similarly,  permanent  labeling  of 
the  converter  is  essential  in  order  to 
further  ensure  proper  installation  and 
post-installation  identification.  Please 
recommend  specific  labeling  guidelines. 

(12)  Should  a  catalyst  (especially  a 
used  one)  be  installed  only  on  vehicles 
with  exactly  the  same  engine  family  as 
it  was  certified  for  or  can  other  catalysts 
be  used  and  under  what  circumstances? 

(13)  What  should  be  the  degree  of 
automobile  manufacturer  liability  with 
regard  to  aftermarket  catalysts  and  their 
effect  on  wananty  and  emission  recalls? 

B.  Test  Procedure  Issues 

EPA  has  included  as  an  appendix  to 
this  notice,  draft  test  procedures  and 
possible  acceptance  criteria  for 
analyzing  both  new  and  used 
aftermarket  oxidation  and  three-way 
catalytic  converters.  These  procedures 
and  criteria  have  been  included  to 
stimulate  discussion  at  the  workshop. 
They  have  trot  been  thoroughly 
reviewed  within  the  Agency  and  should 
not  be  considered  draft  proposals  by  the 
Agency.  Indeed,  EPA  recognizes  that  the 
drafts  at  best  are  only  expanded 
outlines  of  possible  procedures  and 
would  require  further  details  before 
uniform  implementation  could  be 
achieved. 

EPA  would  like  comments  on  the 
design/performance  criteria  in  the 
Appendix.  From  the  onset,  EPA  has 
recognized  that  two  types  of  catalysts 
might  be  used  to  replace  missing  or 
poisoned  catalysts  on  tampered 
vehicles,  and  that  different  evaluation 
procedures  would  be  appropriate  for 
each.  Therefore,  different  procedures 
are  presented  for  newly  manufactured 
replacement  catalysts  and  used 
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catalysts.  For  newly  manufactured 
replseement  catalysts,  an  alternative 
combined  Design/Performance  criterion 
is  presented. 

(1)  Focusing  on  the  draft  test 
procedures  and  acceptance  criteria, 
what  changes  are  appropriate?  What 
additional  information  is  necessary 
before  we  could  expect  consistent, 
uniform  implementation  across 

•     manufacturers? 

(2)  What  is  the  sensitivity  of  converter 
price  relative  to  acceptance  criteria?  In 
particular,  how  would  the  price  of 
converters  be  affected  by  changing  the 
acceptance  criteria  to  70,  80,  90, 110  and 
120  percent  of  those  in  the  Appendix? 

'   (3)  In  addition  to  or  in  place  of  the 
procedures  and  criteria  in  the  Appendix, 
what  test  procedures  and  standards  or 
criteria  should  be  accepted  by  EPA  for 
both  new  and  used  aftermarket  catalytic 
converters?  EPA  would  like  comments 
to  address  any  proposed  procedures 
with  regard  to  minimizing  errors  of 
omission  and  commission  with  an 
emphasis  on  omission  errors. 
Suggestions  on  alternative  criteria  and 
procedures  are  requested  along  with 
supporting  data  or  other  information. 

(4)  Are  there  problems  in  using  the 
same  criteria  and  procedures  for  testing 
all  converters  of  the  same  basic  design 
function  (that  is,  all  oxidation  converters 
or  all  three-way  converters]  which  will 
be  sold  as  aftermarket  converters?  How 
could  they  be  overcome? 

(5)  What  should  the  minimum 
durability  requirements  be  and  how 
should  they  be  measured?  Should  they 
be  different  than  for  OEM  converters? 

(6)  Can  one  light  off  time  or 
temperature  and  efficiency  threshold  be 
used  all  catalysts?  Do  they  have  to  be 
different  for  HC  CO.  and/or  NOx? 

(7)  What  is  the  feasibility  of  using 
only  minimum  design  criteria  as  a 
standard  for  aftermarket  catalysts  and 
what  should  they  be? 

(8)  How  should  warranty  failures  of 
aftermarket  catalysts  be  determined  in 
the  field?  Again,  EPA  is  especially 
interested  in  comments  regarding  the 
minimizing  or  errors  of  omission. 

(9)  How  well  do  in-use  lead 
contamination  screening  tests  correlate 
with  loss  in  converter  performance? 

(10)  Should  the  adopted  test 
procedures  and  criteria  and/or  design 
requirements  be  incorporated  in  to  the 
voluntary  aftermarket  parts  self- 
certification  regulations  or  EPA  policy? 


Dated:  Noveinl>er  29, 1964. 
Robert  A.  Wmssman, 

Acting  Director,  Office  of  Mobile  Sources. 

Appendix 

Newly  Manufactured  Catalysts 

There  are  two  alternate  procedures 
proposed  for  these  types  of  catalysts. 
Either  the  Performance  Only  or  the 
combined  Design/Performance  Criteria 
may  be  used. 

The  vehicles  for  which  the  catalyst  is 
an  appropriate  installation  are  defined 
by  the  catalyst  manufacturer.  EPA 
understands  that  this  permits  a  great 
degree  of  flexibility  for  the  application 
which  will  reduce  development  and 
inventory  costs. 

Catalysts  produced  after  the 
qualification  process  has  been 
successfully  completed  have  to  be 
identical  to  the  qualified  catalysts  in  all 
material  respects.  A  listing  of  these 
characteristics  can  be  found  in  EPA's 
recommended  Certification  Part  #1 
Application  Format. 

Durability  testing  is  proposed  because 
EPA  has  determined  that  the  most 
difficult  part  of  demonstrating  effective 
emission  control  technology  is 
controlling  emissions  at  extended 
mileage,  not  at  zero  mileage.  EPA  must 
have  some  assurance  that  these 
catalysts  will  have  adequate  durabihty 
performance. 

A.  Catalyst  Performance  Only 

This  procedure  involves  limited 
vehicle  durability  testing  of  worst  case 
vehicles  in  each  application  category 
with  exhaust  emission  control  efficiency 
requirements. 

Vehicle  durability  testing  has  been 
selection  for  this  method  because  this 
provides  greater  access  to  the 
qualification  process  since  vehicles  are 
easier  to  obtain  than  are  engine 
dynamometer  facilities.  In  addition, 
vehicle  testing  adds  a  degree  of  realism 
that  is  appropriate  for  in-use 
application. 

Two  vehicles  in  each  application 
category  are  required.  The  application 
category  is  to  be  defined  by  the  catalyst 
manufacturer.  At  a  minimum,  it  must 
contain  at  least  one  of  the  following 
identifications:  (1)  Oxidation  catalyst, 
(2)  three-way  catalyst,  or  (3)  three-way- 
plus-oxidation  catalyst- 

In  order  to  ensure  that  the  catalysts 
have  a  reasonable  degree  of 
effectiveness,  EPA  would  require  that 
the  worst  case  vehicles  in  each 
application  category  be  tested.  This 
allows  some  assurance  that  vehicles  not 
tested,  but  within  the  application 
category,  will  also  benefit  from  the 
installation  of  these  catalysts. 


Absent  any  information  supplies  by 
the  catalyst  manufacturer,  the  worst 
case  for  each  application  category  will 
be  the  highest  test  weight/largest  engine 
displacement  within  the  application 
category.  This  combination  is 
determined  by  selecting  the  largest 
engine  displacement  within  the  highest 
test  weight  class.  Test  weight  is  defined 
in  the  regulations  discussed  later. 
Information  is  available  from  EPA's 
certification  summary  data  on  test 
vehicle/engine  selection. 

The  durability  mileage  accumulation 
will  be  conducted  on  the  two  test 
vehicles  for  a  minimum  of  15.000  miles 
each.  Commercial  unleaded  fuel  may  be 
used.  The  vehicle  shall  be  equipped  with 
the  test  catalyst  for  the  entire  15,000 
miles,  and  records  of  all  vehicle  and 
engine  maintenance  shall  be  kept.  No 
maintenance  of  the  catalyst  is  permitted. 

At  the  end  of  the  15.000  miles,  two 
cold  start  FTPs  described  in  40  CFR  Part 
86  shall  be  performed  on  each  vehicle.  If 
the  date  meet  consistency  requirements 
(TBD)  the  result  shall  be  average  to 
obtain  the  with-catalyst  (w/c)  15.000- 
mile  emissions.  Next,  the  catalyst  shall 
be  removed  and  replaces  with  an 
exhaust  pipe  which  adequately 
simulates  the  exhaust  backpressure 
characteristics  of  the  catalyst.  Two  more 
cold  start  FTPs  shall  be  run  on  each 
vechicle  with  the  catalyst  removed.  The 
results  shall  be  averaged  to  obtain  the 
without-catalyst  (wo/c)  baseline  values. 

The  catalyst  efficiency  shall  be 
determined  using  the  following  formula: 

efficiency  =  100 


(emis jions  (wo/c)    e^'swn  (w/c)) 
eiTHsstons  (wo/c) 


In  order  to  be  an  acceptable  catalyst, 
the  catalyst  efficiency  determined  above 
must  be  greater  than  or  equal  to  the 
values  shown  in  the  following  table. 

Table  l 


AppHcalion 

Mnmuin  •ffioanqr 
lor 

HC 

CO    1  NO. 

Oxid»tion  cataiyM 

85 

as 
as 

as      CI 

Thf—  »»«|>  c«liiyil 

as 

65 

5S 

ThTM-way-plut-oiiKMan  eatalytl 

55 

'  No  roqurwnant. 


B.  Catalyst  Design/Performance 
Criteria. 

The  criteria  in  Table  2  are  offered  as 
possible  alternative  to  the  Catalyst 
Performance  Only  method  of 
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demonstrating  effectiveness.  The 
advantage  of  this  method  is  that  FTP 
vehicle  testing  is  not  required.  However, 
to  compensate  for  the  lack  of  an 
extensive  durability  demonstration, 
certain  minimum  design  standards  and 
stringent  low  milage  performance 
standards  must  both  be  met.  Specific 
test  procedures  have  not  been  specified 


and  suggestions  are  requested  along 
with  appropriate  justification. 

At  least  two  catalysts  shall  be  tested 
for  this  method  in  order  to  demonstrate 
adequate  performance.  Both  catalysts 
shall  be  aged  at  least  5.000  miles  before 
testing  and  meet  the  minimum 
requirements  in  Table  2. 


Table  2.— Catalyst  OESiGN/PEflFORMANCE  CmTEmA 


OndaMn  caWyMi 

HC 

CO 

HC 

CO 

NO. 

•550 
•92 

N/A 

•125 
•185 
•280 
(•) 
•300 

'525 

•»7 

•550 

N/A 
•  go 

•525 

M/A 

N/A 

Stabilized  elfioancy  ■  naw  catalyst  pwoant. . 

1   4-cvt  MiOit.  (CID» 

N/A 

«125 
•186 
•280 
C) 
•300 

3  e<yt  appk  (CID) 

Loading _ _ _ 





■  Test  procedures  not  conipletelY  specified  yel 

'  ApproKirnately  0  8  Umes  charactanslic  Ivga  diaplaoanwnt  engines  o)  the  approidmate  number  of  cytindars  (158.  231,  350). 

•  Or  less 

•  Or  greater 

•  3PI  2Pd  at  50  gm/n*  or  graMar 

•  5P1  iRh  at  SO  gfn/ft>  or  greater 


Used  Catalysts 

These  catalysts  are  generally 
collected  in  quantity  at  a  central 
location.  Unfortunately,  at  that  time  the 
original  application  and  even  the  generic 
type  may  not  be  known.  Therefore.  EPA 
recognizes  that  a  simplified  test  is 
needed  to  accommodate  the  reuse  of 
these  catalysts.  EPA  must,  however,  be 
assured  that  these  catalysts  are  active 
and  effective. 

Used  catalysts  must  be  identified  with 
respect  to  application  category.  The 
minimum  level  of  detail  of  application 
category  is  catalyst  generic  type: 
oxidation  catalyst,  three-way  catalyst, 
or  three-way-plus-oxidation  catalyst. 
More  specific  application  categories  are 
desirable.  Catalysts  should  be  identified 
by  application  category  prior  to  testing, 
and  also  for  eventual  application. 
Catalysts  that  are  designated  as  three- 
way-plus-oxidation  catalysts  should  be 
equipped  with  all  necessary  air  delivery 
hardware. 

In  this  qualification  procedure,  the 
burden  of  durability  testing  is  replaced 
with  the  requirement  for  100  percent 
testing.  Only  used  OEM  catalysts  can  be 
used  to  qualify  under  this  procedure. 
The  types  of  test  are:  (1)  Container 
mechanical  integrity  check.  (2)  substrate 
mechanical  integrity  check.  (3)  lead 
check  test,  and  (4)  efficiency  test. 

The  catalyst  shall  be  inspected  to 
determine  which  type  of  catalyst  it  is — 
pellet  or  monolith.  The  catalyst  should 
be  inspected  to  see  that  the  catalyst 
container  (the  "can")  is  structurally 


sound.  There  should  be  no  leak  paths  in 
the  can.  The  can  should  have  acceptable 
backpressure  characteristics,  i.e..  not  be 
plugged.  The  catalyst  substrate  should 
be  sound.  The  substrate  shall  not  be 
melted  or  attrited  severely. 

If  the  catalyst  passes  the  structural 
integrity  checks,  tests  for  lead  poisoning 
via  X-ray  or  Plumbtesmo  methods  shall 
be  performed.  Catalysts  which  fail  this 
lead  contamination  test  cannot  be  used. 

The  efficiency  test  for  oxidation 
catalysts  is  a  straightforward  adoption 
of  the  GM  "Cell  102"  test.  A  similar 
procedure  incorporating  Air/Fuel  ratio 
changes  is  included  for  three-way 
catalysts. 

EPA  is  seeking  assurance  that  the 
efficiencies  of  the  catalysts  qualified 
under  these  processes  will  be  equivalent 
to  those  qualified  as  new  replacement 
catalysts.  Consideration  of  this  has  led    j 
to  the  following  performance  J 

requirements. 

A.  Used  Oxidation  Catalyst 
Performance  Criteria 

Table  3 


Crilaiia 

ConaMuan 

HC 

CO 

PallM 

Mono- 
Mb 

PaBal 

Mono- 

Mb 

Maximum  Ugt«l.o«  tme 
(time  to  50%  conver- 
sion  IMK  ) 

80 
•2 

40 

S8 

ao 

98 

30 

Minimum  Stabilized  (800 
sec )  efficiency  (paroanfl. 

80 

i 
•    » 

B.  Used  Three-Way  Catalytic 
Converters  Conversion  Efficiency 
Testing: 

In  this  test,  the  system  is  run  at  the 
specified  control  parameters  until  the 
exhaust  stream  and  catalyst  reach 
equilibrium.  At  that  time  the  exhaust  gas 
constituents  (HC  CO,  NOx)  are  read 
before  and  after  the  catalytic  converter. 
The  constituents  are  used  to  determine 
the  maximum  conversion  efficiency  of 
the  converter. 

Each  three-way  catalyst  is  tested  at 
two  steady-state  conditions,  14.9:1  air/ 
fuel  ratio  (that  is.  0.2  air/fuel  ratio  lean) 
and  14.5:1  air/fuel  ratio  (0.2  air/fuel 
ratio  rich). 

The  control  parameters  are: 

1.  Engine  speed:  1800  ±  20  RPM 

2.  Air/Fuel  Ratio:  14.9:1  and  14.5:1 

3.  Exhaust  Temperature:  730*  ±  30*  F 
(set  using  load) 

4.  Exhaust  Flow  Rate:  To  be 
determined 

5.  Air  Injection:  Secondary  air  flow 
rate  =10%  of  exhaust  flow  rate  at  14.7:1 
A/F.  Use  that  flow  rate  for  the  rest  of 
test. 

a.  Inject  between  the  three-way 
converter  and  the  oxidation  catalyst 

b.  No  air  injection  for  three-way 
converter  only. 

6.  Run  at  each  A/F  ratio  until  the 
system  stabilizes,  then  read  exhaust 
constituents. 

7.  Do  not  vary  throttle  position  during 
test. 

6.  Load  will  change  to  maintain 
constant  engine  speed.  Minimum 
Acceptable  Conversion  Efficiency  (for 
both  A/F  ratios): 
HC:80% 
CO:  80% 
NO,:  40% 

Light-Off  Test 

A  light-off  test  can  be  conducted  after 
the  conversion  efficiency  test.  A  purge 
cycle  should  be  performed  before  each 
light-off  test.  It  is  explained  below.  The 
exhaust  is  set  to  the  control  parameters 
while  bypassing  the  catalyst  through  a 
pipe  set  to  a  backpressure  equal  to  the 
test  system.  At  time = zero,  the  exhaust 
stream  is  switched  into  the  catalyst 
system  and  a  strip  chart  records  exhaust 
gas  constituents  (before  and  after  the 
catalyst)  versus  time.  From  this  chart 
the  conversion  efficiency  vs.  time  curve 
can  be  established. 

The  control  parameters  for  this  test 
cycle  are: 

1.  Purge  Cycle:  A  large  volume  of  air  is 
blown  through  the  catalyst  until  the 
exhaust  out  temperature  is  not  over  100 
•F 

2.  Engine  speed:  1800  ±  20  RPM 
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3.  Air/Fuel  Ratio:  Set  to  2%  CO  at  the 
inlet  to  the  converter  by  fuel  enrichment 

4.  Exhaust  Temperature:  730*  ±  30*  F 
tset  using  load) 

5.  Exhaust  Flow  Rate:  To  be 
determined 

e.  Air  Injection:  To  be  determined 
Maximum  Acceptable  Light-Off  Time 

to  50%  Conversion  Efliciency: 

HC:  90  Seconds 

CO:  80  Seconds 

(Fit  Doc  M-317W  Filed  IZ-4-M:  fttS  tmj 
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Protection  Agency,  OfHce  of  Pesticide 
Programs.  401  M  St..  SW..  Washington, 
O.C.  20460. 

In  person:  Contact  the  PM  named  in 
each  petition  at  the  following  office 
location/telephone  number 


[PF-39S  m.-2730-21 

Certain  Companiee;  Pesticide 
Tolerance  Petitions 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  pesticide 
petitions  relating  to  the  establishment 
and/or  amendment  of  tolerances  for 
certain  pesticide  chemicals  in  or  on 
certain  commodities. 

ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  (PF-395J  and  the  petition 
number,  attention  Product  Manager 
(PM)  named  in  each  petition,  at  the 
following  address: 

Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  D.C,  20460. 
In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C),  Rm.  236,  CM*2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marlcing  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Registration  Division  (TS- 
767C),  Attn:  (Product  Manager  (PM) 
named  in  each  petition).  Environmental 


OfKca  k>calion/ 
yttfhotf  numbar 

AddTM* 

EtantMfgar. 

PM-2S.  RotMTt 
T«*)c. 

Rm.  202.  CM»2 
(7O3-S57-2306) 

Rm.  251.  CM»2 
(703-557-iaOO). 

EPA,  1921 
J«««fior  Daw 
Hwy.  Artiogton. 
VA  22202 
Oo 

SUPI>LEMENTARV  INFORMATION:  EPA  has 

received  pesticide  petitions  (PP)  relating 
to  the  establishment  and/or  amendment 
of  tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  commodities. 

I.  Initial  Filing 

1.  PP4F3142.  Union  Carbide 
Agricultural  Products  Co.  Inc.,  P.O.  Box 
12014.  T.W.  Alexander  Dr.,  Research 
Triangle  Park.  NC  27709.  Proposes 
amending  40  CFR  180.300  by 
establishing  a  tolerance  for  the  plant 
growth  regulator  ethephon  ((2- 
chloroethyl)  phosphonic  acid)  in  or  on 
the  commodity  sugarcane  at  0.02  part 
per  million  (ppm).  The  proposed 
analytical  method  for  determing 
residues  is  gas  chromatography.  (PM- 
25). 

2.  PP4F3127.  E.I.  du  Pont  de  Nemours 
and  Co..  Wilmington,  DE  19898. 
Proposes  amending  40  CFR  Part  180  by 
establishing  a  tolerance  for  residues  of 
the  herbicide  metsulfuronmethyl 
(methyl-2-[|([(4-methoxy-6-methyl-l,3,5- 
triazin-2-yl)amino]carbonyl]amino|s 
ulfonyl]benzoate)  in  or  on  the 
commodities  as  follows:  barley  and 
wheat  grain,  and  milk  at  0.05  ppm;  green 
forage  of  barley  and  wheat  at  5.0  ppm; 
straw  of  barley  and  wheat,  and  meat,  fat 
and  meat  byproducts  fmbyp)  (except 
liver  and  kidney)  of  cattle,  goats,  hogs, 
horses,  and  sheep;  and  kidney  and  liver 
of  cattle,  goats,  hogs,  horses,  and  sheep 
at  0.1  ppm.  The  proposed  analytical 
method  for  determining  residues  is 
liquid  chromatography  using  an  ultra 
violet  detector  and  reversed-phase 
liquid  chromatography  (RPLC).  (PM-25). 

II.  Amended  Petition 

PP4F3132.  Dow  Chemical  U.S.A., 
Agricultural  Products  Dept.,  P.O.  Box 
1706,  Midland.  Ml  48640.  EPA  issued  a 
notice  published  in  the  Federal  Register 
of  October  24, 1984  (49  FR  42787)  which 
announced  that  Dow  Chemical  U.S.A. 
had  submitted  pesticide  petition  4F3132 
to  the  Agency  proposing  to  amend  40 
CFR  180.342  by  establishing  tolerances 
for  the  combined  residues  of  the 
insecticide  chlorpyrifos  [0,0-diethyl-0- 


(3,5,6-trichloro-2-pyridyl) 
phosphorothioate]  and  its  metabolite 
3,5,6-trichloro-2-pyridinol  in  or  on 
lettuce  at  2  ppm. 

Dow  Chemical  U.S.A.  has  amended 
the  petition  by  revising  the  tolerance 
expression  to  read  "for  the  combined 
residues  of  the  insecticide  chlorpyrifos 
[0,0-diethyl-0-(3,5.6-trichloro-2-pyridyl) 
phosphorothioate]  and  its  metabolite 
3,5,&-trichloro-2-pyridinol  in  or  on 
lettuce  at  2  ppm  (of  which  no  more  than 
1  ppm  is  chlorpyrifos)".  The  proposed 
analytical  method  for  determining 
residues  is  gas  chromatograhy.  (PM-12). 

(Sec.  40B(d)(2)  66  Stat.  512  (21  U.S.C. 
346a(d)(2)) 

Dated:  Noveinber  16, 1984. 
Dougia*  D.  Campt, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

|FR  Doc  84-317Z2  Filed  12-4-M;  8:45  ami 
nUJNQ  COOC  •S40-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  28, 1984. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511. 

Copies  of  the  submissions  are 
available  from  Doris  Peacock,  Agency 
Clearance  Officer,  (202)  632-7513. 
Persons  wishing  to  comment  on  these 
information  collections  should  contact 
Marty  Wagner,  Office  of  Management 
and  Budget,  Room  3235  NEOB, 
Washington,  D.C.  20503,  (202)  395-4814. 
OMB  Number:  3060-0207 
Title:  Section  73.961,  Tests  of  the 

emergency  broadcast  system 

procedures 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses) 
Estimated  Annual  Burden:  10,000 

Recordkeepers;  12,500  Hours 
OMB  Number:  3060-0219 
Title:  Section  90.49(b),  Communications 

standby  facilities  (special  eligibility 

showing) 
Action:  Extension 
Respondents:  Businesses 
Estimated  Annual  Burden:  200 

Respondents;  150  Hours 
OMB  Number:  3060-0225 
Title:  Section  90.131(b),  Amendment  or 

dismissal  of  applications  " 
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Action:  Extension 

Respondents:  Individuals  or  households, 
state  or  local  governments,  businesses 
(including  small  businesses),  and  non- 
profit institutions 

Estimated  Annual  Burden:  25 
Respondents;  4  Hours 

OMB  Number:  3060-0258 

Title:  Section  90.176,  Interservice 
Sharing  of  Frequencies  in  the  150-174 
and  450-470  MHz  Bands 

Action:  Extension 

Respondents:  Individuals  or  households, 
state  or  local  governments,  businesses 
(including  small  businesses),  and  non- 
profit institutions 

Estimated  Annual  Burden:  1.000 
Respondents;  2,000  Hours 

OMB  Number:  3060-0263 

Title:  Section  90.177,  Protection  of 
certain  radio  receiving  locations 

Action:  Extension 

Respondents:  Individuals  or  households, 
state  or  local  governments,  businesses 
(including  small  businesses),  and  non- 
profit institutions 

Estimated  Annual  Burden:  300 
Respondents;  ISO  Hours 

WiUiam  |.  Tricarioo, 

Secretary.  Federal  Communications 

Commission.  ■    ■ 

|1°R  Doc  M-31741  Filed  12-4-aC  MS  •m| 
MLLNn  CODE  Sril-OI-M 

(MM  Docket  Nos.  %*-WT,  tt  aU  FU«  Nos. 
BPH-e31202  AD,  et  aL] 

New  FM  Stations;  Caballero  Spanish 
Radio,  Inc^  et  al.;  Hearing  Designation 
Order 


MM  Docket  No. 
84-871.  File  No. 
BPH-831202AX. 


In  re  Applications  of: 


Caballero  Spanish 

Radio.  Inc.  (hereafter 

Caballero). 

Barkersfield, 

California.  Req:  107.1, 

MMz.  Channel  296A. 

3  kW,  (H&V),  52 

meters. 
Glenn  L  Orsburn, 

(hereafter  Glenn), 

Bakersfield. 

California,  Req:  107.1, 

MHz.  Channel  296A. 

3  kW  (HiV),  8  meters. 
Louis  B.  Burke.  )r., 

(hereafter  Burke), 

Bakersfield. 

California.  Req:  107.1. 

MHz,  Channel  296A, 

3  kW  (H&V).  91 

meter*. 
Margaret  Garza, 

(hereafter  Garza), 

Bakersfield, 

California.  Req:  107.1 

MHz.  Channel  296A. 

3  kW  (H&V).  91 

meters. 


MM  Docket  No. 
84-967.  File  No. 
BPH-e31202AD. 


MM  Docket  No. 
64-968.  File  No. 
BPH-830526AA. 


MM  Docket  No. 
84-969.  File  No. 
BPH-830620AA. 


MM  Docket  No. 
84-970,  File  No. 
BPH-831202AG. 


Kem  Communications 
Company,  (hereafter 
Kern).  Bakersfield, 
California.  Req:  107.1, 
MHz.  Channel  296A 
3  kW  (H&V).  67 
meters. 


For  Construction  Permit  for  a  New  FM 
Station. 

Order 

Adopted:  November  19, 1984. 
Released:  November  21. 1984. 
By  the  Chief,  Audio  Service  Division. 

1.  The  Commission  has  before  it  for 
consideration:  (i)  Its  Hearing 
Designation  Order,  adopted  September 
28  and  released  October  29, 1984.  which 
designated  the  above  mutually  exclusive 
applications  for  consolidated  hearing 
and  (ii)  a  {>etition  for  reconsideration 
filed  September  2a  1984  by  Kem 
Communications  Company  directed  to 
our  action  of  August  31. 1984  rejecting 
that  applicant's  amendment  of  February 
29. 1984. 

2.  In  order  to  afford  us  time  within 
which  to  consider  matters  raised  in  the 
petition  for  reconsideration,  on  our  own 
motion  we  are  rescinding  the 
designation  order.  We  anticipate, 
however,  that  a  new  designation  order 
will  be  adopted  later  this  month. 

3.  Accordingly,  the  aforementioned 
Hearing  Designation  Order  in  MM 
Docket  Nos.  84-967-71  is  hereby 
rescinded. 

Federal  Communications  Commission. 

W.  |an  Gay, 

Assistant  Chief  Audio  Services  Division. 
Mass  Media  Bureau. 

|FR  Doc  31747  Filed  12-4-84;  8:4S  am) 
WLUNO  CODE  •712-01-M 


Applications  for  Consolidated  Hearing; 
DeBeau  Broadcasting,  Inc.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  clly.  and  Slala 


MM 

Applicant  aty,  and  Stala 

FiaNo. 

DocWt 
No 

A     DeBeau    Broadcasting, 

BPH-S310J4AJ .       . 

•4-123* 

Inc.  vero  Beach.  FL 

B     Katnenne    C     Hughe*. 

BPH-e31026AK 

•4-1239 

Vefo  Beach.  FL. 

C    Robwt    L    HeaU   and 

BPH-«31216AP ^ 

•4-1240 

Tixxnaa  H.   Wall  d/b/a 

V«a  Beach  Broadcaatar, 

Van)  Beach.  FL 

D.  Tam  Susan  Pollack  and 

BPM-840120AK......... 

•4-1241 

Santord  Barry  Cohan  d/ 

b/a  Vero  Beach  BnsKl- 

castmg    Company.    Vara 

Beach.  FL 

E    Indian  Rivar  Braodcast 

BPH-8403(MCC 

•4-1242 

Group,  a  limited  parsnar- 

ship.  Varo  S•ac^  FL 

F.  Central  Conwatfiifabon^ 
Inc..  Vero  Beach.  FL 

G.  Donald  L  Wi«is  al  il.  d/ 
b/a  Vaio  Ba«A  FM 
Company.  Varo  Beach. 
FL 

H  8.  F  J.  Tmn,  Vare 
BaaoKFL 

I.  EKiabaW  W.  Qraana  and 
Minna  P.  Moor*  d/b/a 
Vara  Baach  Sioadcaal- 
ars.  W«o  Baac^  FL 

J.  Ocaanair*  Broadcaating 
t*  Varo  Beach.  FkntdiL 
Inc.,  Vere  Beach,  FL 

K.  Vero  Beach  Radia  mc, 
Vero  Beach.  FL 


Ing  Group,  Inc.  Varo 
Beach.  FL 

M.  Family  Radio  Soi^h, 
tnc  Varo  Baach.  FL 

N.  Glona  Siagal  and  Eliaa 
Molina.  Vero  Beach.  FL 

O.  Flortda  CoaaM  Broad- 
casting. Inc.,  Varo  Beach, 
FL 

P  VHF  Aaaooataa,  a  IMl- 
wf  pttTtnvship,  Vcfo 
Beach.  FL 

Q.  SuzotM  Bwtirntn  snd 
Roberta  Bartiman  d/b/a 
woMan  Broadcaalars  of 
Flonda.  Varo  Baach,  FL 

R.  Patnoa  L  BaHan,  Varo 
Baach.  FL 


FlaNa 


BPH-ft403(NCE..- 

BPM  MoaoecF— 

BPH-»403(MCI 

BPH-04O3(WCJ..- 

BPH-S40309CA-. 

BPH-^40309C8..- 
BPH-S40309Ca... 

BPH-84030eCE.... 

BPH-S4030SC6 

BPH-»«0309CM 


Oookal 


BPH  •40309CM- 
BPH-e40309CU... 


•4-1243 
•4-1244 

•4-124S 
•4-124* 

•4-1247 

84-124* 
•4-124* 

•4-1250 
•4-12S1 
•4-1252 

•4-125S 

•4-12S4 

•4-12SS 


2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  appUcations  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428.  May 
18, 1963.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 

Issue  Heading  and  Applicants) 

1.  (See  Appendix),  G.  K.  Q 

2.  Air  Hazard.  A  B.  C,  D.  L,  M 

3.  Comparative.  A  through  R 

4.  Ultimate.  A  through  R 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issues  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative,  Room  242, 1919 
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M  Street.  NW..  Washington,  D.C.  20554. 
Telephone  (202)  632-6334. 
W.  )an  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

Appendix 

1.  If  a  Hnal  environmental  impact 
statement  is  issued  with  respect  to  (C) 
VBFTvI,  (K)  VBRI  and  (Q)  Women  which 
concludes  that  the  proposed  facilities 
are  likely  to  have  an  adverse  effect-on 
the  quality  of  the  environment. 

(a)  To  determine  whether  the 
proposals  are  consistent  with  the 
National  Environmental  Policy  Act.  as 
implemented  by  Sections  1.1301-1319  of 
the  Commission's  Rules;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above  the 
applicants  are  qualified  to  construct  and 
operate  as  proposed. 

|FR  Doc  a4-31748  Tiled  12-4-M:  8:4S  ani| 
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[MM  Docket  No*.  •4-1047.  et  aL;  HI*  Nos. 
BP-«203O5AU,  et  aL) 

New  FM  Stations;  Francon,  Inc^  et  al.; 
Hearing  Designation  Order 


In  re  Applications  of: 

Francon.  Inc..  WIIK. 
Camp  Lejeune.  North 
Carolina:  Has:  1580 
kHz,  10  kW  (5  kW- 
CH).  D;  Req:  830  kHz, 
2.5  kW.  10  kW-LS, 
DA-2.  U. 

SE/USA  Broadcasting 
Company.  Bluffton, 
South  Carolina,  Req: 
830  kHz,  1  kW.  50 
kW-LS,  DA-2.  U. 

Hercules  Broadcasting 
Co.,  St.  Andrews, 
South  Carolina,  Req: 
830  kHz.  IkW,  10 
kW-L&  DA-2,  U. 

Stone  Broadcasting 
Corporation,  WCBX. 
Eden.  North  Carolina; 
Has:  1130  kHz,  IkW, 
ND,  D;  Req:  830  kHz, 
1  kW.  DA-N,  U. 


MM  Docket  No. 

84-1047.  File  No. 
BP-820305AU. 


MM  Docket  No. 
84-1048.  File  No. 
BP-821130AF. 


MM  Docket  No. 
84-1049.  File  No. 
BP-821130A|. 

MM  Docket  No. 
84-1050.  File  No. 
BP-821130Ak 


For  Construction  Permit. 
Adopted:  Noveml)er  5, 1984. 
Released:  November  21, 1984. 
By  the  Chief,  Mass  Media  Bureau. 

1.  The  Commission  by  the  Chief,  Mass 
Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  mutually  exclusive 
applications  of  Francon.  Inc.  (Francon), 
SE/USA  Broadcasting  Company  (SE/ 
USA).  Hercules  Broadcasting  Company 
(Hercules)  and  Stone  Broadcasting 
Coiporation  (Stone).  Also  before  the 
Commission  is  an  informal  objection 
filed  against  the  %/USA  proposal  by 


the  City  of  New  York  Municipal 
Broadcasting  System,  licensee  of 
WNYC.  New  York.  New  York  (WNYC). 

2.  The  WNYC  objection.  WNYC  has 
nied  an  informal  objection  directed  to 
the  SE/USA  application,  but  applicable 
to  the  Francon  and  Stone  proposals  as 
well,  requesting  that  the  Commission 
condition  any  grant  upon  the  acceptance 
of  the  nighttime  limit  caused  by  the 
WNYC  proposed  50  kW  operation  on 
830  kHz.  In  City  of  New  York  Municipal 
Broadcasting  System  (WNYC).  91  FCC 
2d  635  (1982).  reconsideration  denied 
FCC  83-232.  released  May  19. 1983.  the 
Commission  denied  WNYC's 
application  to  modify  its  station's 
facilities.  WNYC  then  appealed  the 
Commission  's  action  to  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit,  which  affirmed  the 
Commission.  City  of  New  York 
Municipal  Broadcasting  System 
(WNYC)  et  al.  v.  FCC.  Case  No.  83-1663. 
decided  September  21, 1984.  In  the  event 
that  this  judicial  decision  is  appealed 
and  WNYC's  application  is  ultimately 
granted,  then  a  grant  of  any  of  the  above 
three  proposals  should  be  subject  to  the 
condition  that  the  applicant  will  accept 
nighttime  interference  from  WNYC. 
Accordingly.  WNYC's  informal 
objection  is  granted. 

3.  The  Francon  application.  Francon 
seeks  a  waiver  of  Section 
73.21(a)(2)(ii)(C)  of  our  Rules,  which 
provision  limits  new  Class  II-B  stations 
on  clear  channel  frequencies  to  1  kW 
nighttime  power.  We  have,  however, 
adopted  a  strict  standard  for  waiver 
requests  of  this  nature.  Waivers  will  be 
granted  only  upon  a  showing  that  the 
higher  power  proposed  is  necessary  to 
provide  principal  city  coverage  and  will 
not  impede  our  allocation  objectives. 

4.  With  respect  to  the  first  aspect  of 
this  test.  Francon  has  established  that 
its  proposed  2.5  kW  nighttime  operation 
will  comply  substantially  with  the 
coverage  requirements  of  Section 
73.24(j)  of  our  Rules.  It  has  not,  however, 
demonstrated  that  a  1  kW  nighttime 
operation  would  not  qualify  for  a  waiver 
of  this  provision.  Furthermore,  Francon 
has  not  submitted  the  necessary 
preclusion  study.  An  appropriate  issue 
will  be  specified. 

5.  The  SE/USA  application.  According 
to  an  amendment  to  the  SE/USA 
application.  William  E.  Garrison,  a 
principal,  will  resign  from  his  position  as 
a  vice  president  of  Multimedia 
Broadcasting  Company  should  the  SE/ 
USA  application  be  granted. 
Accordingly,  an  appropriate  condition 
will  be  specified. 

6.  SE/USA  failed  to  make 
certifications  required  in  Form  301. 
Section  II.  Questions  9  and  10,  relating 


to  agreements  affecting  present  and 
future  rights  of  ownership  and  control  of 
the  applicant.  An  appropriate 
amendment  is  required,  therefore. 

7.  SE/USA  also  failed  to  certify  its 
financial  qualifications  as  required  in 
Form  301.  Section  III.  As  a  result  of  that 
omission,  we  can  make  no 
determination  whatsoever  as  to  SE/ 
USA's  financial  qualifications. 
Therefore,  an  issue  must  be  specified. 

8.  The  Commission  has  not  yet 
received  Federal  Aviation 
Administration  clearance  for  the 
antenna  towers  proposed  by  SE/USA. 
An  issue  will  be  specified. 

9.  The  Hercules  application.  Section 
73.24(g)  of  our  Rules  requires  the 
population  within  the  1  V/m  contour  to 
be  less  than  300  persons  or  less  than  1.0 
percent  of  the  population  within  the  25 
mV/m  contour.  In  its  original 
application,  Hercules  checked  the  "yes" 
box  opposite  Question  10,  Section  V-A. 
Form  301.  which  asks  whether 
applicants  are  in  compliance  with  the 
rule.  However,  in  an  amended  Form  301, 
Hercules  answered  "no"  to  Question  10. 
We  are  uncertain  as  to  whether  the 
applicant  has  checked  this  box 
inadvertently  or  whether  the  proposal, 
as  amended,  fails  to  comply  with 
Sectjon  73.24(g).  Hence,  and  appropriate 
issue  will  be  specified. 

10.  The  Hercules  application  states 
that  Leigh  N.  Feldsteen,  a  principal,  will 
be  responsible  for  the  implementation 
and  administration  of  Hercules'  equal 
employment  opportunity  program. 
However,  by  subsequent  amendment, 
the  applicant  advised  that  Mr.  Feldsteen 
was  withdrawing  from  the  Hercules 
partnership.  An  amendment  to  the  EEO 
narrative  reflecting  the  change  will 
therefore  be  required. 

11.  The  Stone  application.  Stone  failed 
to  state  which  of  its  towers  will  be  used 
for  nondirectional  operation,  nor  did  it 
show  antenna  parameters  on  a 
horizontal  standard  radiation  pattern.  In 
addition.  Section  V-A,  Paragraph  eight 
of  FCC  Form  301  requires  applicants  to 
file  a  sufficient  number  of  photographs 
to  permit  identification  of  all  structures 
in  the  vicinity  of  the  antenna  site. 
Stone's  application  does  not  contain  the 
required  site  photographs.  As 
appropriate  amendment  is  necessary. 

12.  Environmental  narrative  statement 
issue.  Since  all  of  the  proposals 
constitute  major  environmental  actions 
as  defined  by  Section  1.1305(a)  of  the 
Commission's  Rules,  the  applicants  are 
required  to  submit  the  environmental 
narrative  information  described  in 
Section  1.1311  of  the  Rules.  Stones 
application  refers  to  an  environmental 
narrative  statement  that  was  not  found 


Federal  Register  /  Vol.  49.  No.  235  /  Wednesday.  Decembfer  5.  1984  /  Notices 


47559 


within  the  file;  Francon's,  SE/USA's  and 
Hercules'  statement  fail  to  include 
information  concerning  access  roads  to 
the  site.  SE/USA's  application  contains 
no  information  on  the  zoning 
classification  of  the  site  (if  any)  and 
Hercules'  environmental  narrative  fails 
to  state  whether  construction  of  the 
facilities  has  been  a  source  of  local 
controversy  in  the  community. 

13.  Consequently.  Francon.  SE/USA 
and  Hercules  will  be  required  to  file 
within  30  days  of  the  release  of  this 
Order,  amended  environmental 
narrative  statements,  and  Stone,  its 
missing  environmental  narrative,  with 
the  presiding  Administrative  Law  Judge. 
In  addition,  copies  shall  be  filed  with  the 
Chief,  Audio  Services  Division,  who  will 
then  proceed  regarding  this  matter  in 
accordance  with  the  provisions  of 
Section  1.1313(b).  Accordingly,  Section 
1.1317  of  the  Rules  is  waived  to  the 
extent  that  the  comparative  phase  of  the 
case  will  be  allowed  to  begin  before  the 
environmental  phase  is  completed.  See 
Golden  State  Broadcasting  Corp,  71  FCC 
2d  229  (1979),  recon.  denied  sub  nam; 
Old  Pueblo  Broadcasting  Corp.  83  FCC 
2d  337  (1980). 

14.  Except  as  indicated  by  the  issues 
specified  below,  all  applicants  are 
qualified  to  construct  and  operate  as 
proposed.*  However,  since  the 
proposals  are  mutually  exclusive,  they 
must  be  designated  for  hearing  in  a 
consolidated  proceeding.  As  the 
proposals  are  for  different  communities, 
we  will  specify  issues  to  determine 
pursuant  to  Section  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  which  proposal  (or 
combination  of  proposals)  would  best 
provide  a  fair,  efficient  and  equitable 
distribution  of  radio  service.  We  will 
also  specify  a  contingent  comparative 
issue,  should  such  an  evaluation  of  the 
proposals  prove  warranted. 

15.  Accordingly,  it  is  ordered,  that 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  whether  there  is  a 
reasonable  possibility  that  a  hazard  to 
air  navigation  would  occur  as  a  result  of 


'  Operation  with  the  facilities  specified  herein  is 
subject  to  modincatlon.  suspension  or  termination 
without  right  to  hearing,  if  found  by  the  Commission 
to  be  necessary  in  order  to  conform  to  the  Final 
Acts  of  the  ITU  Administrative  Conference  on 
Medium  Frequency  Broadcasting  in  Region  2.  Rio  de 
laneiro  19B1.  and  to  bilateral  and  other  multilateral 
agreements  between  the  United  States  and  other 
countries. 


the  height  and  location  of  the  antenna 
proposed  by  SE/USA  Broadcasting 
Company. 

2.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to 
Francon,  Inc.,  SE/USA  Broadcasting 
Company,  Hercules  Broadcasting 
Company  and/or  Stone  Broadcasting 
Corporation  which  concludes  that  the 
proposed  facilities  are  likely  to  have  an 
adverse  effect  on  the  quality  of  the 
environment,  to  determine: 

(a)  Whether  the  proposal  is  consistent 
with  the  National  Environmental  Policy 
Act.  as  implemented  by  SS  1.1301-1.1319 
of  the  Commission's  Rules;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  qualified  to  construct  and 
operate  as  proposed. 

3.  To  determine  with  respect  to  the 
application  of  Francon,  Inc..  whether 
circumstances  exist  which  warrant 
waiver  of  S  73.21(a){2)(ii)(C)  of  the 
Commission's  Rules. 

4.  To  determine  with  respect  to  the 
application  of  SE/USA  Broadcasting 
Company: 

(a)  The  source  and  availability  of 
sufficient  funds  to  meet  anticipated 
costs;  and 

(b)  Whether  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  financially  qualified. 

5.  To  determine  with  respect  to  the 
application  of  Hercules  Broadcasting 
Company  whether  the  proposal    . 
complies  with  §  73.24(g)  of  the 
Commission's  Rules,  and  if  not.  whether 
circumstances  exist  which  warrant  ' 
waiver  of  that  rule. 

6.  To  determine:  (a)  The  areas  and 
populations  which  would  receive 
primary  aural  service  from  the  proposals 
and  the  availability  of  other  primary 
service  to  such  areas  and  populations, 
and  (b)  in  light  thereof  and  pursuant  to 
Section  307(b)  of  the  Communications 
Act  of  1934.  as  amended,  which  of  the 
proposals  (or  combination  of  proposals] 
would  best  provide  a  fair,  efficient 
distribution  of  radio  service. 

7.  To  determine,  in  the  event  it  is 
concluded  that  a  choice  among  the 
applicants  should  not  be  based  solely  on 
considerations  relating  to  Section  307(b), 
which  of  the  proposals  would,  on  a 
comparative  basis,  best  serve  the  public 
interest. 

8.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

16.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  to  these  proceedings. 

17.  It  is  further  ordered,  that  {  1.1317 
of  the  Commission's  Rules  is  waived  to 


the  extent  indicated  herein.  Within  30 
days  of  the  release  of  this  Order, 
Francon,  Inc.,  SE/USA  Broadcasting 
Company  and  Hercules  Broadcasting 
Company  shall  submit  the  amended 
environmental  narrative  information 
and  Stone  Broadcasting  Corporation  its 
entire  narrative  statement,  as  set  out  in 
Paragraph  13,  above,  and  required  by 
Section  1.1311  of  the  Rules,  to  the 
presiding  Administrative  Law  fudge, 
with  a  copy  to  the  Chief,  Audio  Services 
Division. 

18.  It  is  further  ordered,  that  the 
informal  objection  filed  by  the  City  of 
New  York  Municipal  Broadcasting 
System  is  granted. 

19.  It  is  further  ordered.  That  SE/USA 
Broadcasting  Company  shall  file  the 
amendment  specified  in  Paragraph  6 
with  the  presiding  Administrative  Law 
judge  herein  within  30  days  after  this 
Order  is  released. 

20.  It  is  further  ordered,  that  Hercules 
Broadcasting  Company  shall  file  the 
amendment  specified  in  Paragraph  10 
herein  with  the  presiding  Administrative 
Law  judge  within  30  days  after  this 
order  is  released. 

21.  It  is  further  ordered,  that  Stone 
Broadcasting  Corporation  shall  file  the 
amendment  specified  in  Paragraph  11 
herein  with  the  presiding  Administrative 
Law  Judge  within  30  days  after  this 
Order  is  released. 

22.  It  is  further  ordered,  that  should 
the  SE/USA  Broadcasting  Company 
application  be  granted,  the  construction 
permit  shall  contain  the  following 
condition:  William  E.  Garrison  will 
resign  as  Vice  President,  Multimedia 
Broadcasting  Company,  prior  to  grant  of 
program  test  authorization. 

23.  It  is  further  ordered,  that  in  the 
event  the  Francon.  Inc.  or  SE/USA 
Broadcasting  Company  proposal  is 
granted,  the  construction  permit  shall 
contain  the  following  condition:  The 
applicant  shall  amend  its  application  to 
protect  Dominican  Republic  station 
HIJB's  2.5  mV/m  nighttime  interference- 
free  contour  if  the  Dominican  Republic 
has  not  agreed  to  apply  the  terms  of  the 
Region  2  agreement  in  lieu  of  NARBA. 

24.  It  is  further  ordered,  that  should 
the  application  of  SE/USA  Broadcasting 
Company,  Francon.  Inc..  or  Stone 
Broadcasting  Corporation  be  granted, 
the.construction  permit  shall  be 
conditioned  as  follows:  In  the  event  that 
the  pending  application  of  the  City  of 
New  York  Municipal  Broadcasting 
System  (BP-16148)  is  granted  to  modify 
its  existing  facilities  on  830  kHz,  the 
permittee  shall  accept  such  interference 
as  results  from  or  is  caused  by  the  grant 

25.  It  is  further  ordered,  that  in 
addition  to  the  copy  served  on  the  Chief. 
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Hearing  Branch,  a  copy  of  each 
amendment  filed  in  this  proceeding  shall 
be  served  to  the  Qiief,  Data 
Mana^ment  Staff.  Andio  Services 
Division.  Mass  Media  Bureau,  Room  350 
1919  M  Street,  NW..  Washington.  D.C. 

28.  It  is  further  ordered,  that  to  avail 
themselves  of  an  opportunity  to  be 
heard,  the  applicants  shall,  pursuant  to 
Section  1.221(c]  of  the  Commission's 
Rules,  in  person  or  by  attorney,  within 
30  days  of  the  mailing  of  this  Order,  file 
with  the  Commission  in  triplicate,  a 
written  appearance  stating  an  intention 
to  appear  on  the  date  fixed  for  the 
hearing  and  present  evidence  on  the 
issues  specified  in  this  Order. 

27.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(aK2)  of  the  Communications 
Act  of  1934.  as  amended,  and  {  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
pubhcation  of  such  notice  as  required  by 
i  73.3594(gJ  of  the  Rules. 

Federal  Communications  Commiscion. 

W.  |an  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Medio  Bureau. 

|FR  Doc  M-SITM  POed  12-4-ai;  k4S  iia) 

•ujNe  ooK  sris-tvn 


Appications  for  Conedidated  Hearing; 
Grande  Broadcasting,  Inc. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


A««canl.  cMy  md  SM* 

RaNa 

MM 

Oockm 

No. 

A.     Grand*    BroadcaMbig. 

mc.  04  Rio.  TX 
a  Bknca  Gonzaln  Laiaoa 

0<«aTX 
C.     Fonjn     Braadcaafen^ 

Inc.  Oat  Rio.  TX 

SPH-S31003AE 

8PH-M)106AO 

•4-1229 
M-1230 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428,  May 
18. 1983.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 


Issue  Heading  and  Applicantfs) 

1.  (See  appendix),  B 

2.  Air  Hazard,  B 

3.  Ultimate.  A  a  C 

4.  Comparative,  A  B.  C 

3.  If  there  is  any  nonstandardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  appHcantf  s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative,  Room  242, 1919 
M  Street,  NW..  Washington,  D.C.  20554. 
Telephone  (202)  632-6334. 
W.  fan  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

Appendix — ^Additional  Issue  Paragraph 

1.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to 
Larson  which  concludes  that  the 
proposed  facilities  are  likely  to  have  an 
adverse  effect  on  the  quality  of  the 
environment, 

(a)  To  determine  whether  the  proposal 
is  consistent  with  the  National 
Environmental  Policy  Act.  as 
implemented  by  5§  1.1301-1319  of  the 
Commission's  Rules;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  qualified  to  construct  and 
operate  as  proposed. 

|FR  Doc  M-31745  Fil«l  \2-*-M.  8:45  ami 
MLUNQ  COOC  STia-OI-M 


[MM  Docket  Nos.  84-1226,  at  aL;  FN*  Nos. 
BP-«20305  BZ,  at  al.] 

Laughiin  Roughilder  Broadcasting, 
Inc.  at  aL;  Hearing  Designation  Order 

In  re  Applications  of: 


MM  Docket  No. 

84-1226;  File  No. 
BP-820305BZ. 


MM  Docket  No. 
84-1227;  File  No. 
BP-831221AF. 


Laughlin  Roughrider 
Broadcasting,  Inc.. 
Laughlin,  Nevada; 
Reg:  870  kHz.  1  kW. 
10  kW-LS.  DA-2.  U. 


Southern  California 
Broadcasting 
Company,  Kiev, 
Glendale,  Cahfomia; 
Has:  870  kHz.  IkW. 
DA-N  870  kHz,  5kW, 
D  (Two  site 
operation):  Req:  870 
kHz.  1  kW,  lOkW- 
LS.  DA-2,  U  (Two 
site  operation). 


For  Construction  Permit. 
Adopted:  November  8. 1984. 
Released:  November  20. 1984. 
By  the  Chief,  Mass  Media  Bureau. 


1.  The  Commission,  by  the  Chief. 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  mutually  exclusive 
applications  of  Laughlin  Roughrider 
Broadcasting,  Inc.  (Laughlin)  and 
Southern  California  Broadcasting 
Company  (Southern  California).  Also 
before  the  Commission  is  a  petition  to 
dismiss  defective  application  filed  by 
Southern  California. 

2.  Laughlin.  The  Laughlin  application 
was  initally  filed  on  March  5. 1982.  By 
letter  dated  May  20. 1983.  Laughlin 
notified  the  Commission  that  its 
orginally  proposed  transmitter  site  was 
no  longer  available  and  that  an 
amendment  proposing  a  new  site  would 
be  filed  at  the  earliest  possible  date.  On 
December  21, 1983,  Laughlin  filed  an 
amendment  proposing  a  new  transmitter 
site.  On  the  same  date  Southern 
California  filed  a  petition  to  dismiss      * 
defective  application  stating  that  the 
application  was  filed  on  the  June.  1977 
Form  301  which  was  revised  on  January, 
1982.  and  citing  various  deficiencies  in 
the  engineering  section  of  the  originally 
filed  application.  Southern  California 
alleged  that  these  deficiencies  rendered 
the  application  substantially  incomplete 
and  subject  to  dismissal  pursuant  to 
Section  73.3566  of  the  Commission's 
Rules. 

3.  First,  the  FCC  Form  301  was  revised 
only  two  months  prior  to  submission  of 
the  Laughlin  application.  The 
Commission  recognized  that  it  would 
take  some  time  before  the  revised 
version  of  the  application  form  reached 
the  public  for  use  in  filing  and  allowed 
the  "old"  form  to  be  utilized  in  the 
interim. 

4.  With  respect  to  Southern 
California's  allegation  that  the 
application  was  incomplete,  we  note 
that  AM  broadcast  applications  are 
frequently  not  totally  complete  when 
filed.  If,  however,  the  application 
contains  enough  legal  and  technical 
data  to  allow  the  staff  to  evaluate  and 
process  it.  the  applicant  may  be 
permitted  to  amend  its  proposal  to  cure 
minor  deficiencies.  Such  is  the  case 
here,  and  the  amendment  filed  on  the 
revised  Form  301  by  Laughlin  on 
December  21, 1983.  proposing  a  new 
transmitter  location  and  furnishing  all 
exhibits  necessary  to  process  the 
application,  corrected  all  engineering 
deficiencies  contained  in  the  originally 
filed  application.  Therefore,  the  petition 
to  dismiss  defective  application  will  be 
dismissed  as  moot  and  the  amendment 
will  be  accepted. 

5.  A  Class  II-B  station  on  a  Class  I-A 
clear  channel  frequency  must  meet  the 
minimum  protection  requirements  with 
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respect  to  engineering  standards  of 
allocation'  and  the  coverage 
requirements.*  While  the  Laughlin 
proposal  fails  to  provide  the  required 
nighttime  coverage,  it  does  comply 
substantially  with  this  provision.  Hence 
the  waiver  requested  by  the  applicant  is 
not  necessary. 

6.  Laughlin  submitted  certification  of 
its  financial  qualifications  under  Section 
III  of  Form  301.  The  certification  is, 
however,  incomplete.  Laughlin  failed  to 
certify  under  Item  2  that  it  has 
reasonable  assurance  of  a  present  firm 
intention  for  each  agreement  to  furnish 
capital,  and  that  it  can  and  will  meet  all 
contractual  requirements  as  to 
collateral,  guarantees,  and  capital 
investment.  The  applicant  must  submit 
and  amended  Section  III  financial 
certification  to  cure  the  omission. 

7.  Environmental  narrative  statement 
issues.  Since  both  the  Laughlin  and 
Southern  California  proposals  constitute 
major  environmental  actions  as  defined 
by  S  1.1305(a)  of  the  Commission's 
Rules,  the  applicants  are  required  to 
submit  the  environmental  impact 
information  described  in  1 1.1311  of  our 
Rules.  Laughlin's  environmental 
narrative  statement  fails  to  state  the 
zoning  classification  (if  any)  of  the 
proposed  site,  and  to  provide 
information  concerning  access  roads 
and  power  lines  to  the  site;  Southern 
California'  environmental  statement 
shows  that  the  proposed  site  is  zoned 
for  "single  unit  residential  dwellings", 
thereby  raising  the  question  of 
reasonable  assurance  of  site 
availability,  and  fails  also  to  provide 
information  concerning  surrounding 
land  uses,  roads  and  power  lines  to  the 
site. 

8.  Consequently.  Laughlin  and 
Southern  California  will  be  required  to 
file  within  30  days  of  release  of  this 
Order  amended  environmental  narrative 
statements  with  the  presiding 
Administrative  Law  Judge.  In  addition, 
copies  shall  be  filed  with  the  Chief. 
Audio  Services  Division,  who  will  then 
proceed  regarding  this  matter  in 
accordance  with  the  provisions  of 

S  1.1313(b).  Accordingly,  511317  of  the 
Rules  is  waived  to  the  extent  that  the 
comparative  phase  of  the  case  will  be 
allowed  to  begin  before  the 
environmental  phase  is  completed.  See 
Golden  State  Broadcasting  Corp..  71 


FCC  2d  229  (1979),  recon.  denied  sub 
nom.  Old  Pueblo  Broadcasting  Corp.,  83 
FCC  2d  337  (1980). 

9.  The  Commission  has  not  yet 
received  Federal  Aviation 
Administration  clearance  for  the  towers 
proposed  by  Southern  California.  The 
initial  FAA  report  indicated  a  problem 
relative  to  the  tower  heights. 
Accordingly,  an  appropriate  issue  will 
be  specified. 

10.  Except  as  indicated  by  the  issues 
specified  below,  both  applicants  are 
qualified  to  construct  and  operate  as 
proposed.'  However,  since  the 
proposals  are  mutually  exclusive,  they 
must  be  designated  for  hearing  in  a 
consolidated  proceeding.  As  the 
proposals  are  for  different  communities 
we  will  specify  an  issue  to  determine 
pursuant  to  Section  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  which  proposal  would  better 
provide  a  fair,  efficient,  and  equitable 
distribution  of  radio  service.  We  will 
also  specify  a  contingent  comparative 
issue,  should  such  an  evaluation  of  the 
proposals  prove  warranted. 

11.  Accordingly,  it  is  ordered,  that 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding  to  the  held  before  an 
Administative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to 
Laughlin  Roughrider  Broadcasting,  Inc. 
and/ or  Southern  California 
Broadcasting  Company  which  concludes 
that  the  proposed  facilities  are  likely  to 
have  an  adverse  effect  on  the  quality  of  <" 
the  environment,  to  determine: 

(a)  Whether  the  proposals  are 
consistent  with  the  National 
Environmental  Policy  Act.  as 
implemented  by  Sections  1.1301-1319  of 
the  Commission's  Rules;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicants  are  qualified  to  construct  and 
operate  as  proposed. 

2.  To  determine  whether  there  is  a 
reasonable  possibility  that  a  hazard  to 
air  navigation  would  occur  as  a  result  of 
the  heights  and  locations  of  antenna 
towers  proposed  by  Southern  California 
Broadcasting  Company. 


■  Section  73.182(a)(2)(iii)  provides  in  pertinent 
part  that  Clau  11-8  itations  on  Class  I-A  clear 
channed  frequencies  are  protected  at  nighttime  to 
their  lOmV/m  groundwave  contour,  or  higher  limit, 
if  any.  imposed  by  previously  authorized  facilities. 

*  Under  |  73.24(j).  Class  II-6  stations  on  Class  I- 
A  clear  channel  frequencies  must  cover  all 
residential  areas  with  a  signal  of  lOmV/m  (or 
nighttime  interference  free  contour  if  greater). 


•  Operation  with  the  facilities  speciHed  therein  is 
subject  to  modification,  suspension  or  termination 
without  right  to  hearing,  if  found  by  the  Commission 
to  l>e  necessary  in  order  to  conform  to  the  Final 
Acts  of  the  ITU  Administrative  Conference  on 
Medium  Frequency  Broadcasting  in  Region  2.  Rio  de 
laneiro  1981,  and  to  bilateral  and  other  multilateral 
agreements  between  the  United  States  and  other 
countries. 


3.  To  determine;  (a)  the  areas  and 
populations  which  would  receive 
primary  aural  service  from  each 
proposal  and  the  availability  of  other 
primary  aural  services  to  such  areas  and 
populations,  and  (b)  in  light  thereof  and 
pursuant  to  Section  307(b)  of  the 
Commimications  Act  of  1934.  as 
amended,  which  of  the  proposals  would 
better  provide  a  fair,  e^cient.  and 
equitable  distribution  of  radio  service. 

4.  To  determine,  in  the  event  that  a 
choice  between  the  applicants  should 
not  be  based  solely  on  considerations 
relating  to  Section  307(b),  which  of  the 
proposals  would,  on  a  comparative  - 

.basis,  better  serve  the  public  interest. 

5.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

12.  It  is  further  ordered,  that  S  1.1317 
of  the  Commission's  Rules  IS  WAIVED 
to  the  extent  indicated  herein.  Within  30 
days  of  the  release  of  this  Order. 
Laughlin  Roughrider  Broadcasting,  Inc., 
and  Southern  California  Broadcasting 
Company  shall  submit  the  amended 
environmental  narrative  statement 
required  by  {  1.1311  of  the  Rules  to  the 
presiding  Administrative  Law  Judge 
with  a  copy  to  the  Chief,  Audio  Services 
Division. 

13.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  IS 
MADE  A  PARTY  to  these  proceedings. 

14.  It  is  further  ordered,  that  the 
petition  to  dismiss  defective  application 
filed  by  Southern  Cahfomia 
Broadcasting  Company  is  dismissed  as 
moot. 

15.  It  is  further  ordered,  that  Laughlin 
Roughrider  Broadcasting,  Inc.  shall  file 
the  amended  financial  certification  of 
Section  III,  Form  301  discussed  in 
paragraph  6  above,  or  advise  the 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order  that 
certification  cannot  be  made. 

16.  It  is  further  ordered,  that  in 
addition  to  the  copy  served  on  the  Chief. 
Hearing  Branch,  a  copy  of  each 
amendment  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  served  on  the  Chief. 
Data  Management  Staff.  Audio  Services 
Division.  Mass  Media  Bureau,  Room  350. 
1919  M  Street,  NW..  Washington,  D.C. 
20554. 

17.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall.  - 
pursuant  to  %  1.221(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
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for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

18.  It  is  further  ordered,  that  the 
applicant  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
S  73.3594(g)  of  the  Rules. 

Federal  Conunanicationi  Comniission. 

W.  Ian  Gay. 

Assistant  Chief.  Aadio  Serrices  Division, 
Mass  Media  Bureau. 

(Fit  Doc  317«  Filed  IZ-i-M:  MS  am) 
MUJMQ  COK  •713.41-a 


(MM  Docket  No.  M-IZIS;  Rte  No.  BRCT- 
7904021.C  et  aL) 

RKO  General,  Inc.  (WH80-TV)  et  aL; 
Memoianduni  Opinion  and  Order 


In  re  Applic<i(ions  of: 

RKO  General.  Inc. 

(WHBQ-TV): 
■  Memphis,  Tennessee. 
For  Renewal  of  Ucense: 
South  jersey  Radio, 

Inc .  Memphis. 

Tennessee. 
New  South  Media 

Corporation. 

Memphis 

Tennessee. 
Ware 

Communications, 

Inc..  Memphis, 

Tennessee. 
Professional 

Broadcasters 

Group.  Inc.,' 

Memphis, 

Tennessee. 
Stephen  E.  Powell. 

Memphis. 

Tennessee. 

Greater  Memphis 

Communications. 

Ltd.,  Memphis, 

Tennessee. 
River  City 

Communications 

Corporation, 

Memphis, 

Tennessee. 
Shelby  Broadcasting, 

Limited 

Partnership, 

Memphis. 

Tennessee. 
Memohis  Telecaatera, 

Lta..  Memphis, 

Tennessee. 

CaBdn 

Conuaunicatioa  of 
Memphis,  Inc,* 
Memphis. 
Tennessee. 


MM  Docket  No. 
84-1212:  File  No. 
BRCT-790402LC. 

MM  Docket  No. 

M-1213:  Rle  No. 

BPCT-«30511KE. 
MM  Docket  No. 

84-1214  File  No. 
BPCT-830512KE. 

MM  Docket  No. 
S4-1215:  File  No. 
BPCT-830512Ki-'. 

MM  Docket  No. 
M-I2ia:  File  Na 
BPCT- 
B30512KC. 

MM  Docket  No. 

84-1217;  File  No. 

BPCT- 

B30512KH. 
MM  Docket  No. 

84-1218:  File  No. 

BPCT-830512ia 

MM  Docket  No. 
84-12119;  Rle 
No.  BPCT- 
830512K]. 

MM  Docket  No. 
84-1220:  File  No. 
BPCT-830512KL. 


MM  Docket  No. 

84-1221;  File  No. 

BPCT- 

83051 2KM. 
MM  Docket  No. 

84-1222;  File  No. 

BPCT- 

830512KN. 


Memphis  Television 
Conpaay,  a 

Limited 

Partnership, 

Memphis, 

Tennessee. 
River  City 

Broadcasting.  Ltd, 

a  Limited 

Partnership, 

Memphis, 

Tennessee. 
Karen  Blair 

Woodward,  d/b/a 

Memphis  Minority 

Television 

Company, 

Memphis, 

Tennessee. 


MM  Docket  No. 
84-1223;  File  No. 
BPCT- 
83051 2KO. 


MM  Docket  No. 

84-1224;  File  No. 
BPCT-830512KP. 


MM  Docket  Na 
84-1225;  File  No. 
BPCT- 
830512KQ. 


IS 


applications  of  South  (ersey  Radio,  inc. 
Stephen  E.  Powell  and  Cozzin 
Communication  of  Memphis,  Inc.'; 
motions  for  leave  to  amend  and 
accompanying  amendments  filed  by 
WHBQ-TV'  and  South  Jersey  Radio, 
Inc.*  and  related  pleadings  are  also 
before  us. 


■  The  amiicabon  «■•  amandMi  oo  March  a. 
change  name  From  |ane  Clabouflh. 

'The  apohcatton   waa  amended  on  Marrh   29.  1SS4.  to 
chansa    aajae    fiom    Coiain    Coatmuaicatiun    CorporatioB. 

For  Construction  Permit. 
Adopted:  November  8. 1984. 
Released:  November  23, 1964. 
By  the  Commission. 

1.  The  Commission  has  under 
consideration  the  license  renewal 
application  of  RKO  General,  Inc. 
("RKO"  or  "WHBQ-TV)  for 
commercial  television  Station  WHBQ- 
TV,  Channel  13.  Memphis,  Tennessee, 
and  the  above-captioned  mutually 
exclusive  application  for  a  new 
commercial  station  on  the  channel 
which  is  presently  licensed  to  WHBQ- 
TV:  a  petition  to  deny  WHBQ-TV's 
renewal  application  filed  by  a  group  of 
viewers  in  WHBQ-TVs  service  area 
collectively  called  "petitioners":  and  a 
joint  petition  filed  by  several  media 
consumer  groups  collectively  referred  to 
as  "NCCB"  after  the  lead  group  National 
Citizens  Committee  for  Broadcasting/ 
Telecommunications  Research  and 
Action  Center.'  Petitions  to  dismiss  the 


'The  NCCB  petiliiMi  requeiti  the  d^sixnution  of 
issues  regarding  corporate  misconduct  against  RKO 
and  its  parent.  Ttie  C«neral  Tire  and  Rubber 
Company  (General  Tire).  It  sliould  t>e  noted  tlial 
since  NCCB  Hied  its  petition,  the  Commission 
remanded  for  tiearing  the  liceiise  renewal 
application  for  RKO  s  tUtiaa  KH|-TV.  Lot  Angeles. 
California.  TIm  renewal  was  set  for  beanog  for  the 
purpose  of  inquiring  into  the  impact  cf  RKO's 
disqualifcation  as  the  purpose  of  inquiring  Into  the 
impact  of  RKO's  disqualificaHon  as  the  licensee  of 
WNAC-TV.  Boston.  Massachusetts  [{HJCU  General. 
Inc.  (WNAC).  78  FCC  2d  1  (1980)  affd.  670  F.2d  215 
(1981)]  on  its  qualirications  to  remain  tlie  licensee  of 
KH)-TV.  lx)s  Angeles  See  RKO  Ceneml.  Inc.  (KHJ- 
TVJ.  94  FCC  2d  879  (1983).  In  the  interest  of  saving 
lime  and  avoiding  relitigation  of  common  issues,  tiie 
Commission  suliaequently  ordered  that  tlie 
applicants  seeking  to  displace  RKO  as  the  licensee 
of  its  13  other  broadcast  facilities  should  be  made 
parties  to  the  KHJ-TV  proceeding  for  the  "limited 
parpose  of  participating  m  the  resolution  of 
questions  which  are  common  to  RKO's  overall  basic 
and  comparative  qualifications  and  which  arose  out 
of  the  Boston  proceeding. "  RKO  General.  Inc..  M  RR 
2d  717.  719  (1963).  recon.  denied.  S5  RR  2d  403 
(1964).  The  CoraraissioQ  in  effect  designated  the 
KH)-TV  haanng  as  the  forum  for  determining  RKO's 
basic  qualifications  generically.  as  a  result  of  the 
Boston  disqualification  proceeding.  Any  findings 


rendered  °ui  that  proceeding  witL  of  course,  lie 
considered  in  the  ultimate  resolution  of  these 
mutually  exclusive  applications.  See  paragraph  191 
infra.  The  mutlers  raised  here  by  NCCB  are  all 
oulgrowths  of  the  Boston  proceeding  and  are. 
therefore,  already  under  consideration  by  the 
Commission.  NCCB  did  not  seek  reconsideration  of 
the  Commission's  decision  to  adiudicate  RKO's 
qualifications  in  the  KH)-TV  proceeding  or  seek  to 
intervene  t)>ere.  If  it  wished  to  proceed  on  its  own 
behalf,  it  should  have  taken  either  of  these  actions. 
In  any  case.  NCCB  concedes  in  its  r»ply  pleading 
that  the  same  issues  raised  in  Its  petition  have 
alroudy  been  raisftd  in  sutislance  in  the  KH}-TV 
proceeding  by  others  who  are  parties.  Accordingly, 
NCCB's  request  that  its  petition  lie  held  in  abeyance 
pending  the  resolution  of  the  issues  in  the  KH|-TV 
case  will  be  denied  and  we  shall  dismiss  its  petition 
in  light  of  this  discussion.  Similarly,  to  the  extent 
that  the  ottier  petitioners  seek  to  raise  questions  as 
to  RKO's  basic  or  comparative  qualifications 
generally,  they  should  have  sought  to  intervene  in 
the  KHJ-TV  proceeding.  The  other  allegations 
raised  by  the  petitioners  relating  solely  to  the 
operation  of  WHBQ-TV  will  be  addressed  below. 
Since  NCCB  should  have  sought  intervention  in  the 
KH|-TV  proceeding  we  will  not  address  the 
question  of  standing  in  this  proceeding. 

'On  March  29. 1964.  RKO  General.  Inc.  filed  a 
petition  to  deny  against  Cozxin  Communications 
Corporation  (see  footnote  '.  above).  The  petition 
stated  that  Cozzin  was  in  violation  of  the 
Commission's  muhiple  ownership  rules  (Section 
73.830)  since  Cozzin  had  also  filed  an  application 
for  an  AM  station  in  Memphis.  Tennessee.  Cozzin 
filed  a  letter  dismissing  its  AM  application  on  April 
11. 1984.  Accordingly.  RKO's  petition  will  be 
dismissed  as  moot. 

•Since  the  "B"  cut-off  date  (March  29, 1984). 
WIIBQ-TV  has  filed  several  petitions  for  leave  to 
amend  and  accompanying  amendments  to  its 
FL-newal  application.  The  purpose  of  these 
amendments  is  to  update  information  previously 
submitted  to  the  Commission.  We  have  reviewed 
the  motions  and  amendments  and  find  that  in  each 
case  good  cause  exists  for  accepting  the 
amendments  for  1.65  purposes  only. 

'South  lersey  Radio.  Inc.  (S|R)  filed  an 
amendment  with  a  motion  for  leave  to  amend  on 
April  16, 1984.  after  the  "B  "  cut-off  date.  March  29 
A  copy  of  the  proffered  amendmant  was  filed  on  the 
"B"  cut-off  date,  but  did  not  ooatain  the  required 
signature  of  a  corporate  officer.  Opposition  to  the 
motion  for  leave  to  amend  was  filed  by  both 
Memphis  Television  Company,  a  limited  partnership 
(Memphis  Television)  and  River  City 
Communications  Corporation  (RCCC).  The 
petitioners  oppose  SIR  receiving  any  comparative 
advantage  as  a  result  of  the  amendment.  All  parties 
to  this  proceeding  clearly  had  notice  of  the 
proffered  amendment  on  March  29.  when  the  copy 
was  filed.  The  submission  of  the  signed  document 
constitutes  a  ministerial  function,  particularly  in  the 
absence  of  any  showing  by  Memphis  Telavision  or 
RCCC  as  to  how  they  have  t>een  prejudiced  by  the 
filing  of  the  signed  document.  In  view  of  ttte  fact 
that  all  pariies  were  put  on  timely  notice  concerning 
the  nature  of  SJR's  amendment,  we  tielieve  that  the 
equities  favor  our  accepting  the  amendment,  and  the 
petition  for  leave  to  amend  will  be  granted  and  the 
amendment  accepted.  It  should  be  noted  that  we  do 
not  intend,  by  acceptance  of  the  amendment,  to 
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Petitioaen'  Aigiunents 

2.  The  petitioners  first  allege  that 
RKO's*  employment  practices  and 
policies  violate  the  Commission's  Equal 
Employment  Opportunity  (EEO) 
guidelines. *They  maintain  that  the 
licensee  has  a  policy  of  excluding  Blacks 
from  positions  in  the  "official  and 
managers"  category  of  its  employment 
profile.  They  further  argue  that  the  only 
Black  listed  in  that  category  in  the 
licensee's  Annual  Employment  Reports 
for  1980-83,  was  intentionally 
misclassified.^  Although  that  individual 
has  the  title  of  Community  Services 
Director/Public  Affairs  Director.  NCCB 
claims  that  this  individual  has  no  sta^ 
or  the  authority  to  hire  or  fire  anyone 
and  was  directed  by  the  licensee  to  vote 
in  a  union  election,  grouping  her  with 
the  secretarial  staff  in  information  given 
to  the  National  Labor  Relations  Board 
(NLRB).  Further,  it  is  alleged  that  RKO 
hired  a  white  production  manager  from 
outside  the  station  rather  than  promote 
a  qualified  Black  employee  and  twice 
hired  White  individuals  as  creative 
service  directors  instead  of  qualiFied 
Blacks.  The  petitioners  contend  that  the 
licensee  has  failed  to  define  the 
responsibilities  of  each  level  of 
management,  review  procedures  to 
control  managerial  performance  and 
maintain  contact  with  local  Black 
organizations  when  seeking  prospective 
employees.  They  maintain  that  two 
complaints  filed  with  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  allege  that  the  licensee  gives 
preferential  treatement  to  Whites  with 
respect  to  salary,  scheduling  and 
vacations.  Thus,  the  petitioners  assert 
that  such  employment  practices  indicate 
that  the  licensee  has  not  met  its  EEO 
obligations. 


condone  SJR's  failure  to  exercise  due  diligence  in 
filing  the  signed  copy  within  a  reasonable  lime  after 
the  "B"  cut-off  date.  We  admonish  future  applicants 
that  timeliness  will  be  taken  into  consideration  in 
similar  situations.  The  decision  in  this  case, 
however,  rests  solely  on  the  grounds  that  the 
objectors  had  prior  notice  of  the  contents  of  the 
amendment  and  have  not  demonstrated  how  they 
are  prejudiced  by  the  filing  of  the  signed  document. 
See.  Arcatel.  Inc..  PCC  83-131.  released  April  7. 
1983. 

'These  allegations  are  directed  against  WHBQ- 
TV.  The  petitiotwrs  also  maintain  that  RKO 
discriminates  in  employment  at  WHBQ(AM). 
However,  no  facts  have  been  alleged  in  support  of 
(hat  claim  Since  the  only  specific  Information 
presently  before  us  indicates  that  that  station  is  in 
compliance  with  our  EEO  policies,  we  find  that 
further  examination  of  the  licensee's  employment 
practices  relative  to  WHBQ(AM)  is  unwarranted. 

'Section  73  20eo(b)  of  the  Commission's  Rules. 

'The  petitioiters  charge  that  anottter  Black 
individual,  one  of  the  EEOC  complainants,  wss 
disciplined  and  ultimately  fired  t>ecause  he 
•xpressed  an  intarest  in  becoming  WHBQ-TVs 
news  director. 


3.  Our  examination  of  the  petitioners' 
employment  discrimination  allegations 
indicates  that  the  specification  of  an 
issue  is  luiwarranted.  The  labor  force  of 
the  Standard  Metropolitan  Statistical 
Area  of  Memphis  includes  40.8  percent 


women  and  32.7  percent  non-whites, 
nearly  all  of  whom  are  Black.  The 
station's  1980-1983  Annual  Employment 
Reports  reveals  the  following 
percentages  of  employment  at  WHBQ- 
TV: 


1980 

1981 

tan 

isn 

FuS-Tkm  Owsrak 

TnMI 

lis 

42  (38.5%) 
32  (27  8%) 

98 
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25  (23 1%) 
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These  figures  indicate  that  the 
licensee's  employment  statistic^s  have  all 
been  above  the  appropriate  processing 
guidelines  during  the  past  license  term.* 
The  licensee's  Annual  Employment 
Reports  show  that  both  minority  and 
female  representation  on  the  station's 
full-time  staff  is  reasonably  related  to 
their  presence  in  the  available  labor 
force.  Although  the  Commission's  EEO 
rules  clearly  do  not  require  "full 
equality"  between  the  percentages  of 
minorities  and  women  on  a  licensee's 
staff  and  their  availability  in  the  labor 
force."  WHBO-TV'8  full-time  minority 
employment  has  ranged  between  81% 
an(i  91%  of  labor  force  parity  and 
between  78%  and  85%  of  labor  force 
parity  in  the  upper-four  job  categories. 
Similarly,  the  station's  full-time  female 
employment  has  exceeded  85%  of  labor 
force  parity  and  57%  of  parity  for  jobs  in 
the  upper-four  categories.  Moreover,  our 
review  of  the  station's  EEO  program 
indicates  that  the  licensee  has  sought  to 
afford  all  qualified  persons  equal 
opportunities  in  employment.  During  the 
twelve-month  period  between  March 
1982  and  March  1983,  the  station 
obtained  more  than  seventy  referrals  for 
twenty-five  positions  as  a  result  of 
contacts  with  two  employment  services, 
two  colleges  and  the  placing  of 
advertising  in  publications.  As  a  result. 


*  By  Public  Notice  No.  1493Z  dsled  March  ia 
1977.  the  Commission  established  processing 
guidelines  for  evaluation  of  license  renewal 
applications  whereby  an  in-depth  review  would  be 
conducted  of  the  EEO  program  of  any  station  with 
more  than  10  full-ti;;ie  employees  whose  minority  or 
female  employment  did  not  reflect  at  least  50 
percent  of  their  percentage  in  the  avsilaole  lal>or 
force  overall  and  25  percent  tn  the  upper-four  job 
categories.  By  Public  Notice.  FCC  80-81.  dated 
February  13, 1960,  this  processing  criteria  was 
extended  to  stations  with  5  to  10  full-time 
employees.  Further,  the  (^mmisaion  revised  the 
processing  criteria  for  the  upper-four  job  categories 
to  SO  percent  for  stations  with  11  or  mora  full-time 
employees. 

•  Employment  Policiei  and  Practice! — Florida.  44 
FCC  2d  735.  736  (1974).  citing  Nondiicrimination  in 
Employment  Practices  of  Broadcast  Licensees,  23 
FCC  2d  430  (1970). 


the  station  hired  eight  minorities, 
including  three  professionals,  one 
technician  and  one  sales  person,  and 
seven  women.  Moreover,  of  ten 
promotioiu  at  the  station,  three  went  to 
women  and  three  went  to  minorities. 
Further,  the  station's  EEO  program  hsts 
an  employee  cooperative  educational 
program  and  three  internships  which 
provide  training  to  both  high  school  and 
college  students. 

4.  With  respect  to  the  allegations 
concerning  the  filling  of  managerial 
positions,  we  note  that  one  of  the 
thirteen  managers  listed  by  the  station 
for  the  years  1980-1983  is  a  Black  female 
as  Director  of  Public  Affairs.  While  this 
information  is  consistent  with  the 
petitioners'  allegations,  there  is  no 
evidence  before  us  which  indicates  that 
the  filling  of  any  managerial  position 
was  the  result  of  prohibited 
discrimination.  WHBQ-TVs  EEO 
program  shows  only  one  new  hire  and 
one  promotion  in  that  category  during 
the  twelve-month  period  between  March 
1982  and  March  1983  and  the  petitioners 
have  provided  no  information,  other 
than  their  speculation,  concerning  the 
number  of  such  positions  filled  in  prior 
years.  "Absent  a  showing  of  a 
discriminatory  basis  for  the  placement 
of  employees  in  particular  positions, 
such  placement  remains  within  the 
licensee's  discretion  and  will  not  be 
questioned  by  this  Commission." 
Baltimore  Metropolitan  Broadcasting 
Stations,  89  FCC  2d  1183, 1187  (1982), 
Similarly,  with  respect  to  its  charge  of 
misclassification  of  management 
positions,  the  petitioners  have  submitted 
no  information  relative  to  the  duties  of 
personnel  in  such  positions  at  the 
station.  In  fact,  the  person  involved  here 
submitted  an  affidavit  stating  that  she 
supervises  six  employees,  participates 
in  management  meetings,  and  recruits 
and  hires  employees,  all  clearly 
establishing  her  management  position. 
The  allegations  raised  by  the  petitioners 
do  not  support  a  conclusion  that  the 
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station's  employment  reports  for  1980- 
1983  "were  prepared  with  the  intent  to 
mislead  the  Commission  or  provide  it 
with  false  information."  CBS,  Inc..  88 
FCC  2d  649.  666  (1981).  Therefore,  we 
conclude  that  further  inquiry  into  the 
licensee's  employment  profile  or  its  EEO 
program  is  not  warranted. 

5.  Petitioners  also  set  out  information 
that  allegedly  establishes  specific 
discriminatory  practices  at  WHBQ-TV. 
These  allegations,  however,  are  not 
supported  by  affidavits  from  individuals 
with  personal  knowledge  of  the  facts. 
Further,  with  two  exceptions,  none  of 
the  aUegedly  injured  employees  have 
joined  in  the  pleading  or  filed 
complaints  with  the  EEOC  WHBQ-TV 
denies  that  is  has  engaged  in 
discriminatory  practices  and,  where 
differences  exist,  points  to  other, 
nonracial  factors,  such  as  seniority  and 
different  duties,  to  explain  the 
differences  noted  by  the  petitioners. 
WHBQ-TV  also  notes  specific  error*  in 
several  of  the  facts  alleged.  WHBQ- 
TV's  allegations  are  supported  by  the 
necessary  affidavits.  Thus,  we  must 
reject  petitioners'  unsupported 
allegations.  Complaints  were  filed  by 
two  employees  with  the  EEOC  which 
subsequently  found  that  there  was  no 
probable  cause  to  support  the  charges  of 
intentional  discrimination.  Absent  a 
final  determination  to  the  contrary  by 
any  court  or  agency  or  competent 
jurisdiction,  there  is  no  basis  for  further 
inquiry  into  those  charges  by  this  • 
agency.  See  KSDK,  Inc..  85  FCC  2d  797 
(1981),  recon.  denied.  88  FCC  2d  1443 
(1982). 

6.  The  petitioners  next  allege  that 
WHBQ-TV  has  engaged  in  news 
suppression  and  distortion,  personal 
attacks,  fairness  doctrine  violations  and 
mislogging  as  well  as  implementing 
programming  that  is  unresponsive  to  the 
minority  community  within  its  service 
area.  The  petitioners  generally  maintain 
that  the  licensee  fails  to  adequately 
cover  news,  sporting  events,  religious, 
and  public  affairs  programming  of 
importance  to  its  Black  viewers  in 
Memphis  and  Northern  Mississippi.  It 
asserts  the  WHBQ-TV's  public  affairs 
programming  is  scheduled  at 
"inconvenient  times"  for  viewers  and  is 
often  repeated.  It  contends  that  other 
shows,  such  as  "AM  Memphis,"  are  in 
actuality  program-length  commercials 
promoting  the  interests  of  its  guests, 
thus  raising  questions  as  to  mislogging, 
sponsor  identification  and  potential 
fi-audulent  billing.  Further,  the  petitioner 
asserts  that  segments  on  "AM 
Memphis"  are  often  cut  or  interrupted 
for  network  feeds,  raising  further 
questions  of  logging  improprieties. 
Moreover,  by  failing  to  report  news  that 
would  offend  its  advertisers,  the 


petitioners  charge  that -the  licensee  is 
suppressing  news  and  violating  the 
fairness  doctrine  by  failing  to 
editorialize  and  to  keep  its  viewers  and 
listeners  informed.  Further,  the 
petitioners  contend  that  WHBQ-TV 
never  aired  a  city  council  meeting  on  the 
slaying  of  a  local  man,  on  the  basis  that 
it  was  biased  and  too  controversial.  The 
petitioners  urge  that  the  licensee  singles 
out  Black  officials  in  predominately 
Black  areas  for  personal  attacks 
regarding  their  official  activities.  Finally, 
it  is  argued  that  the  licensee  has 
deliberately  and  knowingly 
misrepresented  news  and  misled 
viewers  in  order  to  increase  the  station's 
ratings. 

7.  In  opposition,  the  licensee  denies 
the  petitioners'  allegations.  It  maintains 
that  these  petitioners,  as  well  as  others, 
have  previously  charged  WHBQ-TV 
with  failing  to  meet  the  needs,  interests 
and  problems  of  the  Black  community, 
and  that  those  claims  were  rejected. 
New  York  Tinges  Broadcasting  Service. 
Inc..  63  FCC  2d  695,  703  (1977).  The 
licensee  states  that  it  has  continued  to 
meet  its  public  interest  obligations 
toward  minority  residents,  which  were 
found  adequate  "to  meet  the  needs  and 
interests  of  their  community,  including 
the  Black  and  minority  community."  Id. 
at  705.  As  to  its  general  programming, 
the  licensee  has  submitted  a  detailed  list 
of  programs  it  aired  during  the  past 
license  term  that  address  issues  of 
concern  to  its  viewing  audience  both  in 
Memphis  and  the  Northern  Mississippi 
area.  It  is  argued  that  the  petitioners' 
subjective  disagreement  with  the 
licensee's  programming  decisions  does 
not  constitute  sufficient  factual 
information  to  show  that  such 
programming  could  not  reasonably  have 
met  the  needs  and  interests  of  its  service 
area,  it  asserts  that  the  allegations 
raised  with  respect  to  "AM  Memphis" 
are  vague  and  unsupported.  The 
licensee  argues  that  the  Commission 
rule  regarding  sponsorship 
identification,  47  CFR  S  73.1212,  applies 
when  a  broadcast  station  transmits  any 
matter  for  which  money  or  other 
consideration  is,  either  directly  or 
indirectly,  received.  It  states  that  no 
consideration  was  received  by  the 
station  in  exchange  for  appearances  of 
guests  on  "AM  Memphis."  Moreover,  it 
argues  that  those  appearances  do  not 
constitute  program-length  commercials 
in  that  there  is  no  evidence  that  they 
"exhibit  a  pattern  of  subordinating 
programming  in  the  interest  of 
saleability."  Program-Length 
Commercials,  44  FCC  2d  985  (1974).  The 
licensee  contents  that  guests  appearing 
on  that  program  are  selected  because 
their  activities  are  deemed  of  interest  to 
WHBQ-TV  viewers.  In  that  regard,  the 


licensee  has  submitted  affidavits  of 
station  personnel  which  state  that  that 
no  payment  or  consideration  of  any  kind 
was  received  for  those  broadcasts  and, 
therefore,  no  logging  or  commercial 
practice  issues  are  warranted.  With 
respect  to  the  alleged  suppression  of 
news,  the  licensee  argues  that  the 
petitioners  have  failed  to  submit 
"substantial  extrinsic  evidence  of' ' 
intentional  and  specific  incidents  of 
news  suppression."  KMAP.  Inc.,  72  FCC 
2d  241  (1978).  It  maintains  that  in  the 
absence  of  such  allegations,  the 
Commission  should  not  "second  guess" 
the  station's  news  judgment. 

8.  The  Commission  has  made  clear 
that  "(t]o  successfully  challenge  a 
station's  past  programming,  a  petitioner 
must  make  specific  allegations  of  fact 
which,  if  true,  would  establish  that  the 
licensee's  overall  programming  could 
not  reasonably  have  met  the  needs  and 
interests  of  its  community  *   *  *" 
(citations  omitted;  emphasis  added], 
Newhouse  Broadcasting  Corp..  53  FCC 
2d  966,  970  (1975),  and  stressed  that 

"*  *  *  the  Commission  will  not 
intervene  in  this  sensitive  area  of 
programming  absent  a  clear  showing 
that  the  licensee  has  ignored  a  strongly 
expressed  problem  of  the  community  or 
has  otherwise  unreasonably  exercised 
its  wide  discretion  *  *  *."  (Citations 
omitted.)  Id.  at  975.  See  also,  Columbus 
Broadcasting  Coalition  v.  FCC.  505,  F.2d 
320.  30  RR  2d  981  (D.C.  Cir.  1974): 
Patrick  Henry  (K/AZJ,  59  FCC  2d  1204, 
1212  (1976);  and  Lance  Communications, 
Inc.,  57  FCC  2d  1235, 1243  (1976). 

9.  The  licensee  has  demonstrated,  by 
affidavit,  that  it  has  two  regularly 
scheduled  half-hour  weekly  programs  of 
particular  interest  to  Blacks  within  its 
viewing  area.  The  licensee  has  also 
submitted  a  detailed  list  of  topics  of 
interest  to  Blacks  addressed  in  its 
general  programming  during  the  past 
license  term.  The  petitioners'  subjective 
disagreement  in  the  area  of  program 
selection,  in  which  it  is  clear  that 
licensees  have  broad  discretion,  does 
not  constitute  sufficient  factual 
information  to  show  that  this  licensee's 
programming  "could  not  reasonably 
have  met  the  needs  and  interest"  of  the 
station's  service  area."  With  regard  to 
the  assertions  about  WHBQ-TV's  news 
coverage,  the  petitioners  have  not  set 
forth  specific  allegations  of  fact  which 
indicate  that  the  licensee  has  failed  to 
meet  the  problems  and  needs  of  the 
community.  The  choice  of  what  local 


">  Similarly,  then  it  iniufTicienl  factual  support 
for  the  petitioner*'  claim  to  the  effect  that  the 
licensee  received  any  consideration  in  exchan^  for 
the  appearance  of  guests  on  "AM  Memphis." 
Therefore,  we  refect  the  petitioners'  derivative 
allegations  with  respect  to  mislogging.  sponsorship 
identification,  program-length  commercials  and 
potential  fraudulent  billing. 
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news  is  to  be  covered  by  a  station  is  a 
matter  committed  to  the  licensee's  good 
faith  discretion.  American  Broadcast 
Companies.  Inc.,  83  FCC  2d  302,  305 
(1980).  Further,  a  licensee  is  under  no 
obligation  to  cover  each  and  every 
newsworth  event  which  occurs  within  a 
station's  service  area.  American 
Broadcasting  Companies.  Inc..  supra; 
KSD/KSD-TV.  Inc..  61  FCC  2d  504.  510 
(1976).  Here,  the  petitioners  dispute  the 
exercise  of  reasonable  news  judgment 
only  in  specific  instances  of  story 
selection  and  treatment  However,  the 
Commission  will  not  question  a 
licensee's  judgment  merely  because 
some  party  expresses  the  opinion  that  a 
particular  event  should  have  been 
covered  or  reported  differently.  Thus, 
the  petitioners'  conclusory  allegations, 
when  viewed  in  light  of  the  licensee's 
response,  fail  to  indicate  that  further 
action  in  warranted. 

10.  The  Commission  has  often  stated 
the  deliberate  falsification  or  distortion 
of  news  in  inconsistent  with  the 
licensee's  obligations.  See,  e.g.,  Mrs.  J. 
R.  Paul,  26  FCC  2d  591  (1969).  However, 
because  of  the  first  amendment  values 
involved,  our  p>olicy  is  to  make  inquiry 
in  this  area  only  when  we  are  presented 
with  allegations  of  extrinsic  evidence  of 
delibrate  falsification  or  distortion.  By 
extrinsic  evidence,  we  generally  mean 
evidence  outside  the  content  of  the 
program.  Id.  The  petitioners  in  this  case 
have  alleged  only  that  they  believe  that 
particular  news  stories  were  inaccurate 
or  false.  They  allege  no  extrinsic 
evidence  of  deliberate  falsification  or 
distortion.  Thus,  even  assuming  that  the 
news  stories  in  question  were 
inaccurate,  which  has  not  been  shown, 
not  action  is  warranted. 

11.  In  the  course  of  broadcast 
journalism,  a  licensee  is  presented  with 
numerous  decisions  every  day  as  to 
which  event  warrant  inclusion  in  news 
programs.  The  decision  not  to  include  a 
story  is  editing,  not  news  suppression. 
What  is  actionable  is  the  suppression  of 
news  because  of  conflicts  with  the 
licensee's  private  interests.  Here,  too, 
we  require  extrinsic  evidence.  See,  e.g., 
Michael  D.  Bramble.  58  FCC  2d  565 
(1976).  In  support  of  its  allegations,  the 
petitioners  generally  point  to  news 
stories  that  were  not  broadcast,  but 
should  have  been,  according  to  the 
petitioners.  Such  editorial  judgments 
will  not  be  reviewed  by  us.  The 
petitioners  do  submit  an  affidavit  from  a 
former  employee  of  the  stations  stating 
that  WHBQ-TV's  general  manager  "has 
been  known  to  come  to  the  [news] 
department  and  tell  us  not  to  cover 
certain  stories  that  might  offend  a 
client."  The  affidavit  provides  no  date  or 
times,  and  no  identification  of  any 


particular  client  or  news  story.  Such  an 
allegation  is  too  broad  to  afford  the 
licensee  any  meaningful  opportunity  to 
respond  with  precision,  and  is  too  vague 
to  warrant  our  intrusion  into  a  licensee's 
news  judgment  in  this  sensitive  area.  In 
addition,  the  general  manager  has 
submitted  an  affidavit  attesting  to  the 
independence  of  the  news  department, 
that  he  has  intervened  in  only  two  cases 
where  he  felt  he  had  to  review  the 
decisions  of  the  news  department,  that 
he  explained  the  reasons  for  his  actions, 
that  only  one  of  those  stories  involved  a 
station  advertiser,  that  at  no  time  was 
that  story  discussed  with  the  advertiser, 
and  that  the  story  was  broadcast,  but 
not  repeated  in  a  subsequent  newscast 
Accordingly,  we  conclude  on  the  basis 
of  the  information  before  us  that  no 
issue  is  warranted  as  to  the  alleged 
news  suppression. 

12.  Under  the  Fairness  Doctrine,  a 
licensee  is  expected  to  afford  a 
reasonable  opportimity  in  its  overall 
programming  for  the  presentation  of 
contrasting  viewpoints  on  controversial 
issues  of  public  importance.  The 
precedural  burdens  placed  on  those 
alleging  Fairness  Doctrine  violations  is 
high.  See  Allen  C.  Phelps,  21  FCC  2d  12 
(1969)  and  American  Security  Council 
Education  Foundation  v.  FCC,  607  F.2d 
438  (D.C.  Cir.  1979).  The  peUtioners  have 
failed  to  meet  their  burden  of  pleading. 
For  example,  they  have  not  identified 
the  specific  controversial  issue  of  public 
importance  discussed,  the  basis  for  their 
belief  that  the  issue  was  controversial 
and  of  public  importance,  and  the  basis 
for  their  allegation  that  the  licensee 
failed  to  present  contrasting  points  of 
veiw  in  its  overall  programming.  Thus, 
their  allegations  as  to  the  Fairness 
Doctrine  warrant  no  action. 

13.  The  personal  attack  rule  provides 
that  if  a  licensee  broadcasts  an  attack 
on  the  honesty,  character,  integrity  or 
like  personal  qualities  of  an  identified 
person  or  group  during  the  discussion  of 
a  controversial  issue  of  public 
importance,  the  licensee  is  obliged  to 
notify  the  person  or  group  attacked,  to 
provide  a  transcript  or  accurate 
summary  of  the  material  broadcast  and 
to  offer  a  reasonable  opportunity  to 
respond.  47  CFR  73.1920.  The  petitioners 
have  not  alleged  that  the  attacks  in 
question  were  made  during  the 
discussion  of  a  controversial  issue  of 
public  of  public  importance,  nor  have 
they  stated  the  nature  of  the  personal 
attack  allegedly  broadcast.  Without  this 
basic  information,  we  can  find  no 
violation  of  the  personal  attack  rule. 

RKO'6  Petitions  to  Dismiss 

14.  SIR  and  Stephen  E.  Powell 
(Powell],  both  filed  applications  for  AM 
radio  stations  in  Memphis  as  well  as 


television  applications.  Section  73.636  of 
the  Commission's  Rules  proscribes  the 
licensing  of  a  VHF  television  station  and 
an  AM  radio  station  in  the  same 
community.  Additionally,  |  73.3518  of 
the  Rules  states  that  while  an 
application  is  pending  and  undecided, 
no  subsequent  inconsistent  or 
conflicting  application  may  be  filed  by 
or  on  behalf  of  the  same  applicant  SjR 
and  Powell  are  both,  therefore.  In 
violation  of  our  rules.  RKO  has  filed  a 
petition  to  dismiss  both  television 
applications.  Powell  has  not  requested  a 
waiver  of  any  of  our  rules.  Although  SJR 
has  requested  a  waiver  of  Section 
73.636,  it  has  offered  no  public  interest 
reasons  justifying  relief  from  the 
strictures  of  the  multiple  ownership  rule. 
An  applicant  seeking  a  waiver  of  our 
rules  faces  a  high  hurdle  even  at  the 
starting  gate.  WAITRadio  v.  FCC.  418 
F.2d  1153  (D.C  Cir.  1969).  When  an 
applicant  seeks  a  waiver  of  a  rule,  it 
must  plead  with  particularity  the  facts 
and  circumstances  which  warrant  such 
action.  Rio  Grande  Family  Radio 
Fellowship,  Inc.  v.  FCC  132  U.S.  App. 
DC  128,  406  F.2d  664  (1968).  SJR  has  not 
even  attempted  to  provide  the 
Commission  with  a  justification  for  its 
violation  of  the  multiple  ownership  or 
inconsistent  application  rule.  Section 
73.3518  was  promulgated  because  of  a 
concern  that  processing  and  conducting 
evidentiary  hearings  on  applications 
which  cannot  all  be  granted  because  of 
the  limits  of  the  multiple  ownership 
rules  may  waste  the  Commission's 
resources,  and  delay  service  to  the 
public.  Comark  Television,  Inc.,  51  RR 
2d  738  (1982).  We  will,  therefore,  require 
both  Powell  and  SJR  to  make  an  election 
with  respect  to  which  application  each 
will  prosecute. 

Other  Matters 

15.  No  determination  has  been 
reached  that  the  tower  height  and 
location  proposed  by  River  City 
Broadcasting,  Ltd.,  a  hmited  partnership, 
would  not  constitute  a  hazard  to  air 
navigation.  Accordingly,  an  issue 
regarding  this  matter  will  be  specified. 

16.  Greater  Memphis 
Communications,  Ltd.  (Greater 
Memphis)  is  applying  for  the  existing 
facilities  of  WHBQ-TV  in  Memphis. 
However,  the  information  submitted 
regarding  the  overall  height  above 
ground  (1073')  and  the  aural  maximum 
effective  radiated  power  (60k W)  do  not 
agree  with  the  corresponding 
information  on  file  for  WHBQ-TV. 
Further,  Greater  Memphis  indicates  that 
it  will  employ  0.5  degree  electrical  beam 
tilt.  WHBQ-TV  does  not  use  electrical 
beam  tilt.  Greater  Memphis  will  be 
required  to  submit  an  amendment 


f 


wuuiu  uiiena  iis  aavenisers,  me 


wrmy-i  V  viewers,  in  mai  regara,  me 


poiential  trauaulent  DiUing. 


47566 Federal  Register  /  Vol.  49.  No.  235  /  Wednesday.  December  5.  1984  /  Notices 


explaining  the  discrepancies  in  its 
technical  data,  to  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 

17.  Applicants  for  television  stations 
must  complete  the  program  service 
statement  called  for  by  items  2  through  5 
in  Section  IV,  FCC  Form  301.  Stephen  E. 
Powell  did  not  complete  these  questions. 
Mr.  Powell  will  be  required  to  submit  an 
amendment  with  the  requested 
information,  to  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 

18.  Section  73.636  of  the  Commission's 
Rules  prohibits  the  grant  of  a  license  for 
a  television  broadcast  station  to  any 
party  if  such  party  directly  or  indirectly 
owns,  operates  or  controls  one  or  more 
television  broadcast  stations  and  the 
grant  of  such  license  will  result  in  any 
overlap  of  the  Grade  B  contours  of  the 
existing  and  proposed  stations;  or,  one 
or  more  AM  broadcast  stations  and  the 
grant  of  such  license  will  result  in  the 
Grade  A  contour  of  the  proposed  station 
encompassing  the  entire  community  of 
license  of  one  of  the  AM  broadcast 
stations.  Henry  Frank  Lockhart,  Jr.  and 
Janet  P.  Hooks,  principals  of  Cozzin 
Communication  of  Memphis.  Inc. 
(Cozzin).  are  each  employed  at 
Memphis,  Tennessee  television  stations. 
Lockhart  is  News  Director  and 
Instructor  at  WQOX-TV,  and  Hooks  is 
an  account  executive  at  WPTV-TV. 
H.A.  Gilham.  Jr.,  President  of  MetroTel 
of  Memphis,  Inc.  (MetroTel),  a  general 
partner  of  Memphis  Telecasters,  Ltd. 
(MLT).  is  President  and  controlling 
shareholder  of  Gilliam  Communications, 
Inc.  (GCI).  Lois  Stockton,  Vice-President 
and  Secretary  of  MetroTel,  currently 
serves  as  General  Sales  Manager  of 
WLOK(AM).  Ms.  Stockton  serves  as  a 
Vice-President  of  GCI.  Cozzin  and  MTL 
have  each,  represented  to  the 
Commission  that  its  principals  who  have 
interests  that  would  conflict  with  the 
multiple  ownership  rules  will  divest 
themselves  of  such  interests. 
Accordingly,  if  Cozzin  or  MTL  is  the 
successful  applicant  for  Channel  13,  the 
construction  permit  will  be 
appropriately  conditioned. 

19.  In  view  of  the  matters  already 
being  considered  in  the  KHJ-TV  case, 
note  3,  supra,  and  in  view  of  the  fact 
that  those  matters  may  have  a  bearing 
upon  the  ultimate  resolution  of  this  case, 
we  believe  that  it  would  tte  premature  to 
conynence  any  consideration  of  either 
RKO's  qualifications  or  the  comparative 
elements  of  the  applicants'  proposals, 
pending  the  outcome  of  the  KHJ-TV 
case.  Accordingly,  in  the  interest  of 
managing  and  ordering  our  docket  of 
adjudicatory  proceedings  so  as  to  permit 


the  most  efficient  and  effective 
utilization  of  Commission  resources,  we 
direct  the  parties  to  deal  first  within  any 
petitions  to  enlarge  issues  and/or  basic 
qualifying  issues  that  involve  the 
mutually  exclusive  applicants  [i.e., 
applicants  other  than  RKO)  who  seek 
construction  permits  to  operate  on  the 
channel  now  held  by  RKO.  Upon 
completion  of  all  appropriate 
proceedings,  including  such  evidentiary 
hearings  as  may  be  warranted,  relating 
to  these  questions  concerning  the 
mutually  exclusive  applicants  for 
construction  permits,  the  presiding 
Administrative  Law  Judge  should  so 
inform  the  Commission  and  await 
guidance  from  the  Commission  before 
setting  the  date  for  flling  any  proposed 
findings  and  conclusions  or  going 
forward  with  any  further  proceedings. 

20.  In  other  cases  involving  multiple 
license  owners,  we  have  assigned  all  of 
the  proceedings  to  a  single 
Administrative  Law  Judge  for  the 
purpose  of  considering  the  impact  of 
common  qualifications  questions  on 
each  of  the  owner's  stations,  e.g.. 
Intercontinental  Radio,  Inc..  88  FCC  2d 
819  (1981).  Here,  we  have  already  made 
provision  for  consideration  of  the 
questions  concerning  RKO's  overall 
qualifications  by  a  single  ALJ  in  the  Los 
Angeles,  California,  KHJ-TV 
proceeding.  Thus,  the  procedures  used 
in  cases  such  as  Intercontinental,  supra, 
are  unnecessary  for  the  instant 
proceeding.  Indeed,  the  Intercontinental 
approach,  if  applied  here,  involving 
substantial  numbers  of  comparative 
hearings  and  competing  applicants, 
presided  over  by  a  single  judge,  will 
inevitably  delay  resolution  of  these 
matters.  Instead,  we  believe  that  the 
interests  of  administrative  efficiency 
will  be  better  served  by  providing  for 
assignment  of  a  presiding 
Administrative  Law  Judge  for  this 
proceeding  by  the  Chief  Administrative 
Law  Judge  in  accordance  with  his 
regular  and  ordinary  rotational 
procedures. 

21.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest,  convenience  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

22.  Accordingly,  it  is  ordered.  That 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 


designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  River 
City  Broadcasting,  Ltd.,  a  limited 
partnership,  would  constitute  a  hazard 
to  air  navigation. 

2.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

23.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

24.  It  is  further  ordered.  That  the 
petitions  for  leave  to  amend  filed  by 
RKO  General,  Inc.  are  granted  and  the 
amendments  accompanying  those 
motions  are  accepted  for  1.65  purposes. 

25.  It  is  further  ordered.  That  the 
Motion  for  Leave  to  Amend  filed  by 
South  Jersey  Radio  Inc.  is  granted  and 
the  accompanying  amendment  is 
accepted  nunc  pro  tunc. 

26.  It  is  further  ordered.  That  the 
petition  to  deny  filed  by  the  group 
collectively  known  as  "petitioners" 
against  RKO  General,  Inc.  is  denied;  and 
the  petition  filed  by  NCCB  is  dismissed 
as  moot. 

27.  It  is  further  ordered.  That  the 
petition  to  dismiss  submitted  by  RKO 
against  Cozzin  Communication  of 
Memphis,  Inc.  is  dismissed  as  moot. 

28.  It  is  further  ordered,  That  the 
petition  to  dismiss  filed  by  RKO 
General,  Inc.  against  South  Jersey  Radio 
Inc.  and  Stephen  E.  Powell  is  granted  to 
the  extent  noted  herein  and  is  otherwise 
denied. 

29.  It  is  further  ordered.  That  South 
Jersey  Radio.  Inc.'s  request  for  waiver  of 
Section  73.636  of  the  Commission's 
Rules  is  denied. 

30.  It  is  further  ordered.  That,  unless 
South  Jersey  Radio,  Inc.  and  Stephen  E. 
Powell  each  files  a  statement  to  the 
contrary,  within  20  days  after  the  Order 
is  released,  it  will  be  assumed  that  each 
applicant  wishes  to  prosecute  its 
television  application  and  its  pending 
AM  application  will  be  dismissed. 

31.  It  is  further  ordered,  That  Greater 
Memphis  Communications,  Ltd.  shall 
submit  an  amendment  explaining  the 
discrepancies  in  the  technical  data,  to 
the  presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released. 
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32.  It  is  further  ordered,  That  Stephen 
E.  Powell  shall  submit  an  amendment 
with  the  responses  to  Section  IV,  items  2 
through  5.  FCC  Form  301,  to  the 
presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released. 

33.  It  is  further  ordered.  That,  in  the 
event  of  a  grant  of  Cozzin 
Communication  of  Memphis.  Inc's 
application,  the  construction  permit  will 
be  conditioned  as  follows: 

Prior  to  the  commencement  of 
operation  of  the  television  station 
authorized  herein,  permittee  shall  certify 
to  the  Commission  that  Henry  Frank 
Lockhart,  Jr.  has  severed  all  connection 
with  Station  WQOX-TV.  Memphis, 
Tennessee,  and  Janet  P.  Hooks  has 
severed  all  connection  with  Station 
WPTY-TV,  Memphis,  Tennessee. 

34.  It  is  further  ordered.  That,  in  the 
event  of  grant  of  Memphis  Telecasters. 
Ltd.'s  application,  the  construction 
permit  shall  be  conditioned  as  follows: 

Prior  to  the  commencement  of 
operation  of  the  station  authorized 
herein,  permittee  shall  certify  to  the 
Commission  that  H.A.  Gilliam.  Jr.  and 
Lois  Stockton  have  each  severed  all 
interest  in.  and  connection  with  Station 
WLOK(AM).  Memphis,  Tennessee. 

35.  It  is  further  ordered,  That  the 
Initial  Decision  in  this  proceeding  shall 
consider  the  findings  in  Docket  No. 
16679  (KHJ-TV)  as  to  RKO's  basic  or 
comparative  qualifications. 

36.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 
Section  1.221(c)  of  the  Commission's 
Rules,  in  person  or  by  attorney,  within 
20  days  of  the  mailing  of  this  Order,  file 
with  the  Commission,  in  triplicate,  a 
written  appearance  stating  an  intention 
to  appear  on  the  date  fixed  for  the 
hearing  and  present  evidence  on  the 
issues  specified  in  this  Order. 

37.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  {  74.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
{  73.3594(g)  of  the  Rules. 

38.  Finally,  copies  of  this 
Memorandum  Opinion  and  Order  shall 
be  sent  Certified  Mail-Return  Receipt 
Requested  to  the  parties  to  this 
proceeding  by  the  Secretary  of  the 
Commission. 


Federal  Communications  Commission. 

WiUiam  |.  Tricarico. 

Secralary. 
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Advisory  Committee  for  the  1985  ITU 
World  Administrative  Radio 
Conference  on  the  Use  of  the 
Geostationary  SatelHte  Orbit  and  the 
Planning  of  the  Space  Services 
UtHtzIng  It  (Space  WARC  Advisory 
Committee);  Main  Committee  Meeting 

November  28, 1984. 

The  next  meeting  of  the  Space  WARC 
Advisory  Committee  is  scheduled  for 
Thursday,  December  20. 1984.  The 
principle  objective  of  the  meeting  will  be 
to  review  and  adopt  any  reports 
available  from  the  working  groups. 
Details  regarding  the  time,  place  and 
agenda  of  the  meeting  are  provided 
below: 

Chairman:  S.  E.  Doyle  (916)  355-6941. 

Vice  Chairman:  R.  F.  Stowe  (703)  442- 
5022. 

Time:  9:30  a.m.-5:00  p.m. 

Location:  Federal  Communications 
Conmiission.  1919  M  Street.  NW..  Room 
856.  Washington.  D.C.  20554. 

Agenda: 

(1)  Adoption  of  Agenda 

(2)  Review  of  Minutes  ' 

(3)  Developments  in  Consultations 

(4)  Working  Group  Reports  } 

(5)  Other  Business  *  r 

(6)  Adjournment  \ 

The  Coordinating  Group  of  the         I 
Advisory  Committee  will  meet 
Wednesday  evening.  December  19th  at 
7:00  p.m.  for  a  working  dinner  at  the 
Cosmos  Club,  2121  Massachusetts  ■ 
Avenue.  NW.  Those  intending  to 
participate  should  contact: 
S.  E.  Doyle  (916)  355-6941  or 
T.  S.  Tycz  (202)  632-3214 

Tentative  December  Space  WARC 
Advisory  Committee  Working  Group 
Meetings 

December  4:  Planning:  Perry 
Ackerman,  Chairman  (213)  648-4134, 
9:30  a.m.;  Hogan  ft  Hartson.  815 
Connecticut  Avenue.  NW..  7th  Floor, 
Washington,  D.C 

December  7:  Proposal  Evaluation 
Group;  ].  Binckes,  Chairman  (202)  863- 
6864;  9:30  a.m..  Communications 
Satellite  Corporation.  950  L'Enfant 
Plaza,  SW.,  Room  6030,  Washington. 
D.C. 

December  12:  Technical  and 
Economic:  H.  Weiss,  Chairman  (202) 
863-6856;  9:30  a.m.;  Communications 
Satellite  Corporation.  950  L'Enfant 
Plaza,  SW..  Washington.  D.C 


December  18:  DBS;  John  Clark. 
Chairman  (609)  734-2748:  9:30  a.m.. 
Satellite  Television  Corporation.  955 
L'Enfant  Plaza.  SW..  5th  Floor 
Conference  Room.  Washington,  D.C. 

December  19:  International 
Regulatory;  D.  Jansky,  Chairman  (202) 
467-6400;  1:30  p.m.;  Jansky 
Telecommunications,  Inc.,  1899  L  Street. 
NW.,  10th  Floor  Conference  Room. 
Washington.  D.C. 
William  |.  Tricvico. 
Secretary,  Federal  Communications 
Commission. 
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Meeting  of  ttie  International  Maritime 
Organization's  Subcommtttea  on 
Radio  Communications 

Commission  staff  participated  as 
members  of  the  U.S.  Delegation  to  the 
28th  Session  of  the  International 
Maritime  Organization's  (IMO's) 
Subcommittee  on  Radiocommunications 
(SCR)  which  met  in  England  September 
17-21, 1984.  The  SCR's  Operational  and 
Technical  Ad  Hoc  Groups  also  met 
September  10-14, 1984,  and  Septeml}er 
24-28. 1984,  respectively, 
s     The  Commission  has  previously 
issued  Notices  of  Inquiry  after  meetings 
of  the  SCR  which  served  to  inform  the 
pubhc  and  solicit  comments  to  aid  in  the 
development  of  U.S.  proposals  on 
matters  before  the  SCR.  Prior  to  the  27th 
Session  IMO  expanded  its  meeting 
period  to  include  Ad  Hoc  Group 
meetings  in  the  week  preceding  and 
following  the  SCR  meetings. 
Additionally,  the  interval  between 
meetings  was  reduced  from  9  months  to 
6  months.  The  practical  effect  of  these 
changes,  applicable  to  the  1984-1985 
biennium.  has  been  to  increase  the 
duration  and  frequency  of  meetings  from 
1  week  every  9  months  to  3  weeks  every 
6  months.  This  accelerated  schedule 
was  adopted  to  facilitate  the 
implementation  of  the  Future  Global 
Maritime  Distress  and  Safety  System 
(FGMDSS). 

The  increased  frequency  of  meetings 
does  not  allow  adequate  time  for  the 
inquiry  process  to  be  effective.  Official 
meeting  documents  are  not  available  for 
2-3  months  following  the  SCR  meeting. 
U.S.  proposals  are  generally  required  2 
months  prior  to  the  next  scheduled 
meeting.  We  consider  the  relatively 
short  period  (1-2  months)  for  comments 
and  reply  comments  to  be  filed, 
evaluated  and  included  in  the  process 
which  synthesizes  the  U.S.  proposals  to 
these  meetings  to  be  inadequate. 
Consequently,  during  the  1984-1985 
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biennium.  wt  will  use  a  public  notice  to 
inform  the  putdic  concerning  matters 
before  the  SCR.  An  alternate  procedure 
to  accommodate  the  public's  views  with 
regard  to  the  development  of  U.S. 
proposals  is  necessary. 

We  have  pointed  out  previously  '  that 
the  public  could  be  iavolved  directly  in 
the  preparatory  process  which  develops 
U.S.  proposals  to  the  SCR  by 
participating  in  the  public  meetings  of 
the  U.S.  Working  Group  on  the 
Subcommittee  on  Radiocommunications. 
Meeting  time,  date  and  location  are 
published  in  the  Federal  Register  14 
days  prior  to  the  meeting  date.  During 
this  period  of  accelerated  meeting 
schedules  we  recommend  that 
interested  parties  attend  or  submit 
comments  to  the  meetings  of  the  U.S. 
Working  Croup  addressing  IMO  matters 
related  to  shipboard 
radioconuBunications. 

The  matters  addressed  at  the  28Ui 
Session  included  the  following  sub)ects. 

1.  Actions  taken  by  the  Maritime 
Safety  Committee. 

2.  Mahtine  distress  and  safety 
system: 

a.  Carriage  requirements  for  the 
FGMDSS. 

b.  Transition  to  the  FGMDS& 

c.  Operator  function  in  the  FGMDSS. 

d.  Procedures  for  routing  distress 
communications. 

e.  Satellite  emergency  position 
indicating  radiobeacons. 

f.  Homing  in  the  FGMDSS. 

g.  Planning  of  the  revision  of  Chapter 
rV  of  the  1974  SOLAS  Convention. 

h.  Operational  procedures  for  the 
FGMDSS. 

3.  Performance  standards  for 
shipbome  radio  equipment. 

4.  Promulgation  of  navigational  and 
meteorological  warnings. 

5.  ITU  World  Administrative  Radio 
Conference  matters. 

8.  CCIR  Study  Group  8  matters. 

7.  INMARSAT  services. 

The  SCR  ffctivities  arc  directed 
primarily  toward  implementing  the 
FGMDSS.  The  most  significant 
development  at  the  28th  Session  was 
majority  support  for  a  1990-1996 
transition  period  for  the  FGMDSS.  Prior 
to  this  session  the  plan  was  to  complete 
implementation  by  the  year  1990.  The 
precise  arrangements  for  implementing 
the  FGMDSS  will  be  considered  further 
at  the  29th  Session  which  is  scheduled 
for  15-19,  April  1985. 

Copies  of  the  Report  of  the  28th 
Session  of  the  Suticommittee  on 
Radiocommunications  to  the  Maritime 
Safety  Coramittee  may  be  obtained  from 


the  International  Traiucription  Services. 
Inc..  2100  M  Street,  NW..  Washii^ton. 
D.C.  20036. 

For  further  information  contact  Robert 
Mclntyre  at  (202)  632-7175. 
WUUam ).  Tikarioo. 
Secretary.  Federal  Communications 
CoamisaioM. 
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RKO  General,  Inc.,  et  al.;  Memorandum 
Opinion  and  Ordar  for  Conatruction 
Parmit  and  Ranawal  of  Ucanaa 


In  the  matter  of  applications  of: 


RKO     General     bic.     (WF 
YR-FM).  Chicato  Dfinoi*. 

For  Renewal  of  Ucenae: 
East    Lake    Communica- 
tions. Inc..  Chicago.  lUi- 


{ofanson  CoBinuoicatioM. 

Inc..  Chicago.  Illinois. 

Spanish  Radio  for  Chica- 
go, inc.  Ckicafo.  Oli- 
noia. 

Windy  City  Broadcasting 
Ltd..  Chicago.  Illinois. 

Systers  Broadcasting 

Corp..  Chicago,  Illinoia. 

First  City  CommuBica- 
tions.  Inc..  Chicago,  Illi- 
nois. 

Stephen  E.  Powell,  Chica- 
go. Illinois. 

Lakefront  FM  Radio.  Chi- 
cago. Illinois. 

Cozziii  Comiminication 
Corp.  Ckicaga  Ulinms. 

Donnie  Simpson  Enter- 
prises, Inc..  Chicago.  Il- 
linois. 

South  lersey  Radio.  Inc.. 
Chicago.  Illinois. 

AJCR  Radio,  a  Partner- 
ship, Chicago.  Illinois. 
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For  construction  permiU 

Adopted:  NovemlMr  11, 1964. 
Released:  November  29, 1984. 

1.  The  Commission  has  under 
consideration  the  license  renewal 
application  of  RKO  General.  Inc.  (RKO). 
for  Station  WFYR-FM,  Chicago, 
Illinois. '  and  the  above-captioned 


mutually  exclusive  applications  to 
operate  on  the  same  channel  with 
identical  facilities.  In  addition,  we  have 
before  us  motions  for  leave  to  amend 
and  accompanying  amendments  by 
RKO' and  South  Jersey  Radio.  Inc, 
(South  Jersey].'  and  related  pleadings.  In 
view  of  the  matters  already  being 
considered  in  the  KHJ-TVtase,  note  1 
supra,  and  in  view  of  the  fact  that  those 
matters  may  have  a  bearing  upon  the 
ultimate  resolution  of  this  case,  we 
believe  that  it  would  be  premature  to 
commence  any  consideration  of  either 
RKO's  qualifications  or  the  comparative 
elements  of  the  applicants'  proposals, 
pending  the  outcome  of  the  KHJ-TV 
case.  Accordingly,  in  the  interest  of 
managing  and  ordering  our  docket  of 
adjudicatory  proceedings  so  as  to  permit 
the  most  efficient  and  effective 
utilization  of  Commission  resources,  we 
direct  the  parties  to  deal  first  with  any 
petitions  to  enlarge  issues  and/ or  basic 
qualifying  issues  that  involve  the 
mutually  exclusive  applicants  (i.e., 
applicants  other  than  RKO)  who  seek 
construction  permits  to  operate  on  the 
channel(s)  now  held  by  RKO,  Upon 
completion  of  all  appropriate 
proceedings,  including  such  evidentiary 
hearings  as  may  be  warranted,  relating 
to  these  questions  concerning  the 
mutually  exclusive  applications  for 
construction  permits,  the  presiding 
Administrative  Law  )udge  should  so 
inform  the  Commission  and  await 
guidance  from  the  Commission  before 
setting  the  date  for  Bling  any  proposed 
findings  and  conclusions  or  going 
forward  with  any  further  proceedings,  in 
other  cases  involving  multiple  license 
owners,  we  have  assigned  all  of  the 
proceedings  to  a  single  Administrative 
Law  Judge  for  the  purpose  of 
considering  the  impact  of  common 
qualifications  questions  on  each  of  the 
owner's  stations,  e.g..  Intercontinental 
Radio.  Inc..  88  FCC  2d  819  (1981).  Here, 
we  have  already  made  provision  for 
consideration  of  the  questions 
concerning  RKO's  overall  qualifications 
by  a  single  ALJ  in  the  Los  Angeles. 
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'  We  have  designated  the  license  renewal 
application  for  RKO  s  Slatioo  KHl-TV,  Los  Angeles. 
Cdlifonua.  as  the  forum  for  inquiring  into  the  impact 
of  RKO'i  disqualification  as  the  licensee  of  Station 
WNAC-TV,  Boston.  Massachusetts  on  its  overall 
basic  and  comparative  qoalificatioas  to  reawin  a 


licensee  elsewhere.  See  our  Memorandum  Opinion 
and  Order  adopted  this  same  date,  RKO  General. 

Inc.  IWHBQ-TVf. FCC  2d (1084).  for  a  fall 

diaciiasion  of  this  matter. 

>  Since  the   B'  cut-off  date  (March  2a  19S4).  RKO 
has  nied  several  petitions  for  leave  to  amend  and 
accompanying  amendments  to  its  renewal 
application.  The  purpose  of  these  amendments  is  to 
update  information  previously  submitted  to  the 
Commission.  We  have  reviewed  the  motions  arul 
amendments  and  find  that  in  each  case  good  cause 
exist  for  accepting  the  amendments  for  1 1.65 
purpoae  only. 

'  For  the  reasons  set  forth  io  HKO  GeneraJ.  lac.. 
IWHHQ-TV).  supro  concerning  a  similar  pleading 
filed  by  South  jersey,  we  will  grant  ttie  motion  and 
acrtfpt  the  amendment. 


~\ 


California.  KHJ-TV  proceeding.  Thus, 
the  procedures  used  in  cases  such  as 
Intercontinental,  supra,  are  unnecessary 
for  the  instant  proceeding.  Indeed,  the 
Intercontinental  approach,  if  applied 
here,  involving  substantial  numbers  of 
comparative  hearings  and  competing 
applicants  presided  over  by  a  single 
Judge,  will  inevitably  delay  resolution  of 
these  matters.  Instead,  we  believe  that 
the  interests  of  administrative  efficiency 
will  be  better  served  by  providing  for 
assignment  of  a  presiding 
Administrative  Law  Judge  for  this 
proceeding  by  the  Chief  Administrative 
Law  Judge  in  accordance  with  his 
regular  and  ordinary  rotational 
procedures. 

2.  The  Johnson  Communications.  Inc. 
applications.  The  principals  of  Johnson 
Communications,  Inc.  have  promised  to 
divest  themselves  of  all  ownership 
interest  in  and  connections  with 
standard  broadcast  station  WJPC, 
Chicago,  Illinois,  in  the  event  of  a  grant 
here.  An  appropriate  condition  will  be 
specified. 

3.  The  Spanish  Radio  for  Chicago,  Inc. 
(Spanish  Radio)  Application.  On  March 
30. 1984  (one  day  after  the  "B"  cut-off 
date),  the  applicant  filed  an  amendment 
to  its  application  certifying  that  it  had 
served  copies  of  its  March  29, 1984 
amendment  on  all  parties  to  this 
proceeding.  Given  the  ministerial  nature 
of  this  filing,  the  amendment  will  be 
accepted. 

4.  The  applicant's  principals  have 
agreed  to  divest  all  other  interests  in 
and  connections  with  media  of  mass 
communication,  including,  but  not 
limited  to.  Station  WSUA,  Miami, 
Florida,  in  the  event  of  a  grant  here.  An 
appropriate  condition  will  be  specifled. 

5.  The  Spanish  Radio  application 
indicates  that  a  principal,  Herbert  M. 
Levin,  is  a  defendant  in  a  pending 
antitrust  action.  As  we  lack  at  this  time 
sufficient  information  to  assess  the 
impact  of  the  litigation  on  the 
applicant's  qualification  to  be  a  licensee, 
we  will  specify  no  issues  or  conditions. 
Spanish  Radio  should  keep  the  presiding 
Administrative  Law  Judge  informed  of 
any  changes  in  the  status  of  the  suit, 
though,  and  he  in  turn  may  take  such 
action  as  he  deems  appropriate  in  light 
of  this  information. 

6.  The  Stephen  E.  Powell  and  Donnie 
Simpson  Enterprises,  Inc.  applications. 
The  Powell  and  Simpson  applications 
were  not  complete  when  filed  in  that 
applications  for  other  faclities  now 
operated  by  RKO  were  not  listed.  Given 
the  public  nature  of  this  information,  no 
motive  to  conceal  or  misrepresent  is 
apparent.  Hence,  we  will  specify  no 
issues  in  ths  regard.  Both  should  amend 


their  applications  here  to  reflect  all      \ 
pending  proposals,  however. 

7.  The  Lakefront  F\f  Radio 
application.  "The  applicant  does  not 
propose  to  use  WFYR's  existing 
facilities  of  4.3  kW  effective  radiated 
power  (ERP)  at  472  meters  above 
average  terrain  (HAAT);  rather,  it 
proposes  to  operate  at  4.6  kW  ERP  at 
470  meters  HAAT.  This  proposal 
exceeds  the  maximum  ERP-HAAT 
combination  for  Class  B  stations  under 
§  73.211(b]  of  the  Commission's  Rules; 
consequently,  the  53  km  distance  to  the 
applicant's  proposed  1.0  mV/m  contour 
exceeds  the  maximum  allowable 
distance  for  class  B  stations  of  52  km. 
Accordingly,  Lakefront  will  be  given  20 
days  to  amend  its  application  to  comply 
with  the  Commission's  Rules. 

8.  The  A/CR  Radio,  a  Partnership, 
application.  This  applicant  has  not 
established  its  financial  qualiHcations, 
in  that  only  one  of  the  two  necessary 
certifications  has  been  made.  An 
appropriate  issue  will  therefore  be 
specified.* 

9.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualfied  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest,  convenience  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

10.  Accordingly,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  whether  AJCR  Radio, 
a  Partnership,  is  financially  qualified  to 
construct  and  operate  as  proposed. 

2.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

11.  It  is  further  ordered.  That  the 
petitions  for  leave  to  amend  filed  by 
RKO  General,  Inc.  are  granted  for  the 


*  In  the  event  that  the  applicant  has 
misunderstood  Section  III  of  the  application  form  to 
provide  alternative  rather  than  complementary 
certifications,  it  may  properly  resolve  the  issue  by 
submitting  an  amended  Section  III  with  both 
certifications  marked  "yes." 


purpose  of  (  1.65  of  the  Commission's 
Rules. 

12.  It  is  further  ordered.  That  the 
motion  for  leave  to  amend  filed  by  South 
Jersey  Radio,  Inc.  is  granted  and  the 
accompanying  amendment  is  accepted 
nunc  pro  tunc. 

13.  It  is  further  ordered.  That  in  the 
event  of  a  grant  of  the  Johnson 
Communications,  Inc.  application,  the 
construction  permit  shall  be  conditioned 
as  follows:  Prior  to  the  commencement 
of  the  operation  of  the  station 
authorized  herein,  permittee  shall  certify 
to  the  Commission  that  the  following 
have  divested  themselves  of,  and 
severed  all  connections  with,  standard 
broadcast  station  WJPC,  Chicago, 
Illinois:  John  H.  Johnson,  Eunice  W. 
Johnson,  Charles  Mootry,  June 
Rhinehart. 

14.  It  is  further  ordered.  That  in  the 
event  of  a  grant  of  the  Spanish  Radio  for 
Chicago,  Inc.  application,  the 
construction  permit  shall  be  conditioned 
as  follows:  Prior  to  the  commencement 
of  operation  of  the  station  authorized 
herein,  permittee  shall  certify  to  the 
Commission  that  the  following  have 
divested  all  other  interests  in  and 
connections  with  media  of  mass 
communications:  Julio  Rumbaut  Norma 
Martinez  de  Arizala  Levin.  Felix 
Sanchez,  and  Herbert  M.  Levin. 

15.  It  is  further  ordered.  That  Stephen 
E.  Powell  and  Donnie  Simpson 
Enterprises.  Inc.  shall  file  the 
amendments  specified  herein  with  the 
presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is 
released. 

16.  It  is  further  ordered.  That 
Lakefront  FM  Radio  shall  amend  its 
proposal  to  comply  with  S  73.211(b)  of 
the  Commission's  Rules  within  20  days 
of  the  release  of  this  Order. 

17.  It  is  further  ordered,  That  in 
addition  to  the  copy  served  on  the  Chief, 
Hearing  Branch,  a  copy  of  each 
amendment  Hied  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  served  on  the  Chief, 
Data  Management  Staff,  Audio  Services 
Division,  Mass  Media  Bureau,  Room  350, 
1919  M  Street,  NW.,  Washington,  D.C. 
20554. 

18.  It  is  further  ordered.  That  the 
Initial  Decision  in  this  proceeding  shall 
consider  the  findings  in  Docket  No. 
16679  (KHJ-TV)  as  to  RKO's  basic  or 
comparative  qualifications. 

19.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  shall,  pursuant  to 
S  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
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appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

20.  h  is  farther  ordered.  That  the 
appbcants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1994.  as  amended,  and  {  74.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
1 73.3S94(g)  of  the  Rules. 

21.  Finally,  copies  of  this 
Memorandum  Optnioa  and  Order  shall 
be  sent  Certified  Mail-Return  Receipt 
Requested  to  the  parties  to  this 
proceeding  by  the  Secretary  of  the 
Commission. 

Federal  Communications  Commission. 
WiUiam  f .  Tikarico. 

Secretary. 

int  Doc  M-n75a  FU«i  U-«~M;  MS  ami 
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FEDERAL  RESERVE  SYSTEM 
AQcncy  Fomw  Undsr  Rwtew  by  OMO 

November  29. 1964. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMR  delegated  authority,  as  i>er  5 
CFR  13209  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 


FOR  FURTNBI  MRMMATKIN  CONTACT: 

Federal  Reserve  Board  Qearance 
Officer — Cynthia  Classman — Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C  20S51  (202- 
452-3829) 

OMB  Desk  Officer— |udith  Mcintosh— 
Office  of  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget  New  Executive  Office 
BuildHig.  Room  3208,  Washington. 
D.C  20603  (202-395-6880) 

Request  for  extension  without  revision 

1.  ReporHitle:  Registration  as  a 
Transfer  Agent  and  for  Amendment  to 
Registratioa 

Agency  form  number  TA-1 

OMB  Docket  number  7100-0009 

Frequency:  On  occasion 

Reporters:  State  member  banks,  bank 
holding  companies,  and  nondeposil 
trust  company  subsidiaries  of  bank 
holding  companies. 

Small  bwinesses  are  not  affected. 


General  Description  of  report 
Respondent's  obligation  to  reply  is 
mandatory  (12  CFR  208.8(0(2)1;  and  is 
not  given  confidential  treatment 

Uniform  form  for  registration  as  a 
transfer  agent  and  for  amendments  to 
the  registration  form  to  update  certain 
items  when  changes  occur.  Fulfills  the 
statutory  registration  requirements  for 
entities  acting  as  transfer  agent  plus 
enables  certain  basic  information 
changes  to  be  brought  to  the  attention  of 
the  supervisory  agency. 

2.  Report  tithe:  Regulation  F  Reports 
Agency  form  number  F-1,  F-ia  F-2,  F-3, 

F-4.  F-5,  F-«  F-7.  F-8.  F-9.F-10.  F-11, 

F-llA,  F-12.  F-13.  and  F-20 

OMB  Docket  number  7100-0091 
Frequency:  Quarterly,  annually,  or  as 

appropriate 
Reporter^:  State  member  banks 
Small  businesses  are  affected. 
Genertd  description  of  report  This 

information  collection  is  mandatory 

(15  U,S.C  7^1)1  and  is  not  given 

confidential  treatment. 

These  reports  satisfy  the  disclosure 
requirements  specified  in  Federal 
Reserve  Reguation  F.  They  provide:  (1) 
Information  on  the  financial  condition  of 
State  member  banks:  (2)  disclosure  of 
special  events  of  changes  in  the 
information  filed  previously,  (3) 
information  pertaining  to  proxy 
solicitations:  and  (4)  financial 
statements. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  29. 1984. 
lames  McAfee, 
Associate  Secretary  of  the  Board. 

IHt  Doc.  B*-318M  Filed  12-4-M:  felS  ami 
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LNB  Bancorp,  inc.  et  at.;  Applications 
To  Engaga  da  Novo  In  Parmissibie 
Nonbanking  Activltias 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(l]  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consumation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices. "*  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufTice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  24, 1984. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams.  Vice  President)  1455  East 
Sixth  Street,  Cleveland.  Ohio  44101: 

1.  LNB  Bancorp,  Inc.,  Lorain,  Ohio;  to 
engage  de  novo  in  securities  brokerage 
activities  by  providing  securities 
brokerage  services,  and  related 
securities  credit  activities  pursuant  to 
the  Board's  Regulation  T,  and  incidental 
activities  such  as  offering  custodial 
services,  individual  retirement  accounts, 
and  cash  management  services.  The 
securities  brokerage  services  are  to  be 
restricted  to  buying  and  selling 
securities  solely  as  agent  for  the  account 
of  customers  and  will  not  include 
securities  underwriting,  dealing  or 
investment  advice  or  research  services. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  La  Salle  Street,  Chicago.  Illinois 
60690: 

1.  Marine  Corporation,  Springfield. 
Illinois;  to  engage  de  novo  in  mortgage 
lending  activities.  This  activity  will  be 
conducted  in  the  northern  and  central 
portions  of  Illinois  except  for  Chicago 
and  the  surrouinling  area. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  29, 1984. 
lamas  McAfas, 
Associate  Secretary  of  the  Board. 

|FR  Doc.  M-S1M6  PIted  U-4-M:  •:«$  ain| 
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SNB  Corp.,  ataM  Formattona  of; 
AcquMtiona  by;  and  Margan  of  Bank 
Holding  < 


The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
compa/iy  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  imt  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  26, 1984. 

A.  Federal  Reserve  Bank  of  Cleveland 

(Lee  S.  Adams,  Vfce  President)  1455  East 
Sixth  Sti-eet  Cleveland  Ohio  44101: 
1.  SNB  Corp..  Greenville,  Ohio;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Second  National  Bank. 
Greenville,  Ohio. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  American  Security  Bancshares, 
Inc.,  Ville  Platte,  Louisiana;  to  become  a 
bank  holding  company  by  acquiring  67 
percent  of  the  voting  shares  of  American 
Security  Bank  of  Ville  Platte,  Ville 
Platte,  Louisiana. 

2.M&F Financial  Corp., 
Donalsonville,  Georgia;  to  become  a 
bank  holding  company  by  acquiring 
80.65  percent  of  the  voting  shares  of 
Merchants  &  Farmers  Bank, 
Donalsonville,  Georgia. 

C.  Federal  Reserve  Bank  of  Chicago 

(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Hartland  Bancorp,  Inc„ 
Oconomowoc  Wisconsin;  to  become  a 
bank  holding  company  by  acquiring  80 


percent  or  more  of  the  voting  shares  of 
Hartland  National  Bank,  Hartiand. 

Wisconsin. 

2.  University  Bancorp,  Inc.,  University 
Park,  Illinois;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Heritage  Bank  of 
University  Park.  University  Park, 
Illinois. 

3.  ^5  Bancorp,  Cannel,  Indiana;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Union  State  bank,  Carmel, 
Indiana. 

D.  Faderai  Reserve  Bank  of  St  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street  St  Louis,  Missouri  63166: 

1.  First  South  Bancorp,  Inc.,  Scotts 
Hill,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Farmers 
State  Bank,  Scotts  Hill.  Tennessee. 

E.  Faderai  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Aveaue,  Kansas  City, 
Missouri  64198: 

1.  O  6- F  Cattle  Company,  Oshkosh, 
Nebraska;  to  acquire  20  percent  of  the 
voting  shares  of  First  Nebraska  Bancs, 
Inc.,  Sidney.  Nebraska,  thereby 
indirectly  acquiring  First  National  Bank 
of  Sidney,  Sidney,  Nebraska. 

2.  Union  Bankshares,  Ltd.,  Denver, 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  98  percent  of  the 
voting  shares  of  Union  Bank  and  Trust 
Denver,  Colorado.  Comments  on  this 
application  must  be  received  not  later 
than  December  24, 1984. 

F.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Sti^et  Dallas.  Texas 
75222: 

1.  B-Banc  Corp,  Odessa,  Texas;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Andrews  Financial 
Corporation,  Odessa,  Texas  and  its 
wholly  owned  subsidiary,  Andrews 
Bancshares,  Inc.,  Odessa,  Texas, 
thereby  indirectly  acquiring  Commercial 
State  Bank,  Andrews,  and  First  National 
Bank  of  Hamilton,  Hamilton,  both 
located  in  Texas;  and  De  Leon 
Bancshares,  Inc.,  Odessa  (Farmers  and 
Merchants  Bank,  De  Leon);  Dublin 
Bancshares,  Inc.,  Odessa  (The  Dublin 
National  Bank.  Dublin);  Glen  Rose 
Bancshares,  Inc.,  Odessa  (First  National 
Bank  in  Glen  Rose,  Glen  Rose);  and 
Ranger  Bancshares,  Inc.,  Odessa  (First 
State  Bank);  all  located  in  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  29, 19M. 
laBMsMcAfse, 
Associate  Secretary  of  the  Board. 

|FR  Doc.  •4-31M8  Filed  t2-4-M:  fe4S  mj 
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GENERAL  SERVICES 
ADMINfSTRATION 

Fadaral  Proparty  Raaoorcaa  Sarvica 

(Wlklllfe  Order  ISS;  1-U-RI-4a6I 

Dutch  laland  Light  Station, 
Jamestown,  Rl  Conveyanca  of 
Proparty 

Ptirsuant  to  section  2  of  Pub.  L  537. 
60th  Congress,  approved  May  19, 1948 
(10  U.S.C  667c),  notice  is  hereby  given 
that: 

1.  By  deed  irom  the  General  Services 
Administration  dated  July  3, 1964,  the 
property,  consisting  of  0.2S  acres  of 
unimproved  land  and  a  perpetual 
easement  from  the  protected  cove  on  tiic 
easterly  side  of  the  island  to  the  light 
tower  known  as  Portion,  Dutch  Island 
Light  Station.  Jamestown,  Rhode  Island, 
was  transferred  to  the  State  of  Rhode 
Island.  Department  of  Environmental 
Management. 

2.  The  above  described  property  was 
conveyed  for  the  purpose  of  wildlife 
conservation  in  accordance  with  the 
provisions  of  section  1  of  said  Pub.  L 
80-537  (16  U.S.C.  667b).  as  amended  by 
Pub.  L  92-432. 

Dated:  November  26, 1964. 
EailE.  Jones, 

Acting  CommissJaeer,  Federal  Property 
Resources  Service. 

|FR  Doc.  M-418K  FUad 
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BILLINa  COOK 


Offlca  of  Infomiation  Raaotircaa 
Managamant 

Fadaral  Talacommunteatlona 
Standarda 

AGCNCV:  Office  of  Information 
Resources  Management  General 
Services  Administration. 
action:  Notice  of  adoption  of  standard. 

SUMMAHV:  The  purpose  of  this  notice  is 
to  announce  the  adoption  of  a  Federal 
Telecommunication  Standard  (FEI>- 
STD).  FEEJ-STD  1015, 
"Telecommunications:  Analog  to  Digital 
Conversion  of  Voice  by  2,400  Bit  per 
Second  Linear  Predictive  Coding"  is 
approved  by  the  General  Services 
Administration  and  will  be  ptiblisfaed. 

FOR  FURTHER  INFORHUTION  CONTACR 

Mr.  Robert  M.  Fenichd.  Office  of 
Technology  and  Standards,  National 
Communications  System,  telephone 
(202)  692-2124. 

SUPPl^MENTARY  INFORMATION:  1.  The 
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General  Services  Administration  (GSA] 
is  responsible,  under  the  provisions  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  for 
the  Federal  Standardization  Program. 
On  August  14. 1972,  the  Administrator  of 
General  Services  designated  the 
National  Conununications  System  (NCS] 
as  the  responsible  agent  for  the 
development  of  telecommunication 
standards  for  NCS  interoperability  and 
the  computer-communication  interface. 

2.  On  October  25. 1983,  a  notice  was 
published  in  the  Federal  Register  (48  FR 
49383)  that  a  proposed  draft  Federal 
Telecommunications  Standard  entitled 
'Telecommunications:  Analog  to  Digital 
Conversion  of  Voice  by  2,400  Bit  per 
Second  Linear  Predictive  Coding"  was 
being  proposed  for  Federal  use.  The 
proposed  draft  standard  was  changed  as 
a  result  of  comments  received. 

3.  The  written  comments  submitted  by 
interested  parties  and  dther  material 
relevant  to  this  proposed  standard  were 
reviewed  by  NCS.  The  resulting  detailed 
justification  document,  including  an 
analysis  of  the  written  comments 
received,  was  presented  by  NCS  for 
technical  and  policy  approval  by  the 
Director,  Office  of  Science  and 
Technology  Policy  (OSTP),  Executive 
Office  of  the  President  The  justification 
package  as  approved  by  OSTP  was 
presented  to  GSA  by  NCS  with  a 
recommendation  for  adoption  of  the 
standard.  These  data  are  a  part  of  the 
public  record  and  are  available  for 
inspection  and  copying  at  the  Office  of 
Technology  and  Standards.  National 
Communications  System,  Washington. 
DC  20305-2010. 

4.  The  approved  standard  contains 
four  sections.  Sections  1  and  2  provide 
information  regarding  description, 
objectives,  application,  definitions  and 
referenced  documents.  Sections  3  and  4 
provide  the  technical  requirements  of 
the  standard. 

5.  A  copy  of  the  standard  is  provided 
as  an  attachment  to  this  notice. 
Interested  parties  may^iirchase  the 
standard  from  GSA.  acting  as  agent  for 
the  Superintendent  of  Documents. 
Copies  are  for  sale  at  the  GSA 
Specifications  Unit  (WFSIS),  Room  6039, 
7th  and  D  Streets,  SW.  Washington.  DC 
20407:  telephone  (202)  472-2205. 

Dated:  November  1, 1984. 
Frand*  A.  McOonough, 

Deputy  Assistant  Administrator  for  Federal 
Information  Resources  Management. 
|FR  Doc.  at-neae  nud  12-4-M:  ftts  imi 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Social  Security  Disability  Program 
Demonstration  Project;  Vocational 
Rehabilitation  Project;  Abbott 
Laboratories  Employing  Beneficiaries 
Disat>led  by  Intestinal  Disease 

SUMMARY:  The  Secretary  of  Health  and 
Human  Services  announces  the 
following  Social  Security  disability 
program  demonstration  projects  to  be 
conducted  under  the  authority  of  section 
505(a)  of  Pub.  L  9&-265.  Abbott 
Laboratories,  which  will  conduct  the 
project  in  association  with  the  Social 
Security  Administration,  will  employ 
and  evaluate  the  work  of  certain  Social 
Security  disability  insurance 
beneficiaries  disabled  by  severe 
intestinal  disease.  Certain  statutory 
provisions  of  the  Social  Security  Act 
and  the  Rehabilitation  Act  of  1973  (and 
implementing  regulations)  that  would 
apply  to  these  hirees  must  be  waived  to 
conduct  the  project.  This  project  will 
test  whether  recent  technological 
advances  in  treating  severe  intestinal 
disease  can  enable  persons  su^ering 
from  this  condition  to  return  to  work. 
We  are  publishing  this  notice  to  comply 
with  20  CFR  404.1599  which  requires 
publication  of  a  notice  in  the  Federal 
Register  before  starting  certain 
demonstration  projects. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steve  Cohen,  Social  Security 
Administration,  Office  of  Disability,  3- 
A-7  Operations  Building.  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 
Phone  (301)  597-6041. 

Background  Information 

This  is  the  first  of  several  planned 
demonstration  projects  for  testing 
alternative  ways  to  return  Social 
Security  disability  insurance 
beneficiaries  to  work.  These 
demonstration  projects  are  mandated  by 
section  505(a)  of  Pub.  L  96-265  (the 
Social  Security  Disability  Amendments 
of  1980)  which  directs  the  Secretary  of 
Health  and  Hiunan  Services  to  develop 
and  carry  out  experiments  and 
demonstration  projects  designed  to:  (1) 
Encourage  disabled  beneficiaries  to 
return  to  work  and  (2)  accrue  trust  fund 
savings  or  otherwise  promote  the 
objectives  or  facilitate  the 
administration  of  title  II  of  the  Social 
Security  Act.  Section  505(a)  of  Pub.  L. 
96-265  authorizes  the  waiver  of  benefit 
requirements  of  titles  II  and  XVIII  of  the 
Social  Security  Act  as  is  necessary  to 
conduct  these  projects  and,  also, 
requires  that  any  project's  scale  of 


operations  be  sufficient  to  yield  results 
of  general  applicability.  Some  of  the 
ideas  Congress  wants  explored  are: 

(1)  Alternative  methods  of  treating 
work  by  disability  insurance 
beneficiaries,  including  the  reduction  of 
benefits  based  on  earnings: 

(2)  Lengthening  the  number  of  months 
beneficiaries  can  work  during  the  trial 
work  period: 

(3)  Altering  the  24-month  waiting 
period  for  Medicare; 

(4)  Altering  program  administration: 

(5)  Earlier  referral  of  beneficiaries  for 
rehabilitation:  and 

(6)  Involving  employers  in  and 
stimulating  new  forms  of  rehabilitation.  , 

Project  Objectives 

This  demonstration  is  to  determine 
the  employability  of  beneficiaries  with 
severe  intestinal  disorders  (such  as 
chronic  Crohn's  disease)  who  require 
total  parenteral  (intravenous)  nutrition 
(TPNJ.  It  tests  the  hypothesis  that  TPN 
patients,  who  ordinarily  do  not  work, 
can  and  will  work  if: 

(1)  They  receive  TPN  services  at  home 
rather  than  at  a  hospital: 

(2)  Their  medical  costs  are  covered  by 
a  private  plan  while  they  are  employed: 
and 

(3)  They  are  eligible  for  Social 
Security  disability  benefits  and 
Medicare  coverage  immediately  if  their 
disability  forces  them  to  stop  working. 

Description  of  the  Demonstration  Project 

Abbott  Laboratories  proposes  to  hire 
10  to  20  Social  Security  disability 
beneficiaries  who  are  permanently 
disabled  by  severe  intestinal 
impairment  and  who  are  required  to 
receive  total  parenteral  (or  intravenous) 
nutrition  (TPN)  services.  These 
individuals  could  be  fed  entirely  for  the 
rest  of  their  lives  by  an  intravenous 
feeding  system  and.  ordinarily,  are 
unable  to  work.  This  project  is  to  test 
how  successfully  home  TPN  services, 
which  enable  a  person  to  receive 
intravenous  feedings  at  night  while 
asleep,  will  permit  a  person  to  lead  a 
normal  life  and  work  regularly. 

Abbott  will  hire  these  persons  for  job 
positions  that  require  them  to  provide 
home  nutrition  services  to  other  persons 
requiring  TPN  services.  Abbott  intends 
to  provide  a  going  wage  and  free  TPN 
services  which  include  mixing  and 
delivery  of  the  TPN  solution,  24-hour 
phone  watch,  nursing  follow-up  and  on- 
going education.  The  hirees'  other 
medical  needs  during  employment  will 
be  covered  under  Abbott's  employee 
group  health  plan. 

The  technological  developments  in 
TPN  treatment  that  now  permit  more 
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activity  by  TPN  patients  is  a 
comparatively  recent  development. 
Previously.  TPN  patients  required 
frequent  and  extensive  hospitalization 
for  TPN  and  only  recently  have  patients 
been  able  to  care  for  themselves  at 
home.  Under  home  treatment,  a 
permanent  catheter  is  inserted  in  a 
major  blood  vessel  and  the  patient  is 
taught  bow  to  prepare  the  nutrient 
solutions  and  infuse  them  through  the 
catheter  with  an  electronic  pump.  The 
"American  Society  for  Parenteral  and 
Enteral  Nutrition"  has  estimated  an 
increase  of  TPN  home  patients  from 
2,000-5.000  in  1982  to  about  15,000- 
20,000  in  1990.  In  theory,  this  progress 
should  permit  a  large  proportion  of  these 
patients  to  go  to  work. 

However,  few  home  care  TPN  patients 
have  returned  to  work.  The  major 
obstacle  appears  to  be  that  TPN  patients 
cannot  afford  to  go  even  a  month 
without  financial  support  considering 
the  fact  that  TPN  services  alone  may 
cost  $6,000  a  month.  Under  the  current 
law  and  regulations.  Social  Security 
disability  beneficiaries  who  return  to 
work  eventually  lose  their  disability 
benefits  and  Medicare  coverage  (which 
is  usually  80  percent  of  TPN  costs).  Also, 
if  they  cannot  continue  work  and  re- 
apply for  benefits,  they  often  must  serve 
a  5-month  waiting  period  for  disability 
benefits  and  a  24-month  waiting  period 
for  Medicare  coverage. 

Consequently,  Abbott  Laboratories' 
willingness  to  undertake  this  project  is 
conditioned  on  waiving  the  pertinent 
law  and  regulations  to  permit: 

(1)  The  hirees  to  regain  disability 
benefits  without  serving  a  5-month 
waiting  period  if  they  cannot  continue 
working  and  are  found  disabled; 

(2)  The  hirees  to  regain  medicare 
coverage  without  serving  a  subsequent 
24-month  waiting  period  if  they  cannot 
continue  working  and  are  found 
disabled:  and 

(3)  Abbott  Laboratories  to  be 
exempted  from  the  requirement  to 
provide  extended  disability  protection 
under  Abbott's  employee  benefit  plan  to 
these  hirees  if  they  should  have  to  leave 
employment. 

Statutory  and  Regulatory  Provisions  To 
Be  Waived 

The  statutory  and  regulatory 
provisions  which  are  being  waived  for 
the  sole  purpose  of  conducting  this 
demonstration  project,  and  which  are 
being  waived  for  the  duration  of  the 
project,  are: 

1.  The  following  statutory  and 
regulatory  provisions  under  title  II  of  the 
Social  Security  Act  that  require  a  person 
to  serve  a  5-nionth  waiting  period  before 
receiving  disability  benefits  when  his  or 


her  disability  reentitlement  follows  a  60- 
month  period  of  non-entitlement  to 
benefits: 

Section  223(a)(1)(ii)  of  the  Social 
Security  Act;  20  CFR  404.315(d)  and 
404.320(b)(4): 

2.  The  following  statutory  and 
regulatory  provisions  requiring  a  24- 
month  waiting  period  before 
reentitlement  to  health  care  coverage 
under  Part  A  and  Part  B  of  the  Health 
Insurance  Program  oftitle  XVIII  of  the 
Social  Security  Act: 

Sections  226(f)  and  1811(2)  of  the 
Social  Security  Act,  42  U.S.C.  426(f]  and 
1395c(2)  42  CFR  408.12(b):  and 

3.  Pursuant  to  section  503(c)  of  the 
Rehabilitation  Act  of  1973  and  41  CFR 
60-741.3(b)fl),  the  requirement  of 
section  503  of  that  Act  that  Abbott 
Laboratories,  as  a  recipient  of  Federal 
contract  funds,  provide  long-term 
disability  protection,  otherwise  provided 
to  Abbott  employees  under  its  employee 
benefit  plan,  to  the  hirees  under  this 
demonstration  project  even  if  they  cease 
work. 

Authority:  Sec.  505(a)  of  the  Social  Security 
Disability  Amendments  of  1960,  Pub.  L  96- 
265,  94  Stat.  473  (1980).  42  U.S.C  1310  note 
and  401  (k):  20  CFR  404.1599. 
(Catalogue  of  Federal  DomesUc  Assistance 
Program  No.  13.612 — Assistance  Payment — 
Research) 

Dated:  November  30. 1984. 
Moisatet  M.  HacUer, 
Secretary  of  Health  and  Human  Service*. 

|FR  Doc  M-3172S  PUed  U-*-M:  ft4S  anil 
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Centers  for  Disease  Control 

Open  Meeting;  Self-Contained 
Breathing  Apparatus  "Use  Test" 
Performance  Requirements  Project 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

Date:  December  14, 1984. 

Time:  9:00  a.m.-4:00  p  jn. 

Place:  Room  S-120,  944  Chestnut 
Ridge  Road.  Morgantown.  West  Virginia 
26505. 

Purpose:  To  discuss  the  research 
study  protocol  for  determining  the 
feasibility  of  conducting  the  proposed 
Self-Contained  Breathing  Apparatus 
"Use  Tests"  with  human  subjects. 
Viewpoints  and  suggestions  from 
industry,  organized  labor,  academia, 
other  Government  agencies,  and  the 
public  are  invited. 


Additional  information  may  be 
obtained  from:  Donald  F.  Knowles.  Jr.. 
Division  of  Safety  Research.  NKDSH. 
CDC,  944  Chestnut  Ridge  Road, 
Morgantown,  West  Virginia  26505, 
telephones:  FTS:  291-4803,  Commercial: 
304/291-4803. 

Dated:  November  28, 1984. 
Gary  R.  Noble.  M.D.. 

Acting  Director,  Centers  for  Disease  Control. 

|FR  Doc.  M-3iea3  FiM  12-«-M;  kiS  am| 
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Food  and  Drug  Administration 

[Docket  Ne.  77P-e403  at  at.] 

Availability  of  Approved  Variances  tor 
Laser  Light  Shows 

Correction 

In  FR  Doc.  84-25033.  beginning  on 
page  37175,  in  the  issue  of  Friday, 
September  21. 1984.  make  the  following 
corrections: 

1.  On  page  37176  in  the  table,  in  the 
entry  Docket  No.  83V-0385.  in  the 
second  and  third  columns,  "Parrott" 
should  read  "Parrot". 

2.  And  in  column  three,  "Gabaret" 
should  read  "Cabaret". 

3.  In  the  entry  Docket  No.  84V-019a  in 
column  two,  "Norcrost"  should  read 
"Norcross". 

BILLINO  COM  tlM-Ot-M 


(Docket  Na  77F-0ie01 

Cosden  Oil  ft  Chemical  Co.; 
Withdrawal  of  Petition  for  Food 
Additive 

Correction 

In  FR  Doc.  84-28400  appearing  on 
page  43506  in  the  issue  of  Monday. 
October  29, 1984.  make  the  following 
correction: 

On  page  43506,  first  column,  in  the 
"FOR  FURTHER  INFORMATION  CONTACT" 
paragraph,  fourth  line.  "202-427-5690" 
should  have  read  "202-472-5690". 

■MXmOCOOC  MM-S1-M 


Health  Care  Hnancing  Administration 

Privacy  Act  of  1974;  Report  of  New 
System 

AQBICY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice  of  New  System  of 
Records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974 
we  are  proposing  to  establish  a  new 
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system  of  records:  Person-Leval 
Medicaid  Data  System.  HHS/HCFA/ 
ORD  No.  09-07-0033. 

We  have  provided  background 
information  about  the  proposed  system 
in  the  "Supplementary  Information" 
section  below.  HCFA  invites  public 
comments  by  January  4. 1985,  with 
respect  to  routine  uses  of  the  system. 
OATIS:  HCFA  Hied  a  new  system  report 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the 
Director,  Office  of  Management  and 
Budget  (OMB)  on  November  29, 1984. 
The  new  system  of  records,  including 
routine  uses,  will  become  effective 
January  28, 1965,  unless  HCFA  receives 
comments  which  would  convince  us  to 
make  a  contrary  determination. 
AOONESS:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  HCFA 
Privacy  Act  Officer,  Office  of 
Management  and  Budget,  Health  Care 
Financing  Administration.  G-20,  EHR, 
6325  Security  Boulevard.  Baltimore, 
Maryland  21207.  Comments  received 
will  be  available  for  inaf>ection  at  this 
location. 

FON  FUMTHCR  WFOMUTION  CONTACT 

David  Baugh,  Acting  Chief,  Program 
Studies  Branch,  Office  of  Research  and 
Demonstrations.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207, 
telephone  (301)  597-1428. 
SUmfMCNTARY  INRNtMATION:  HCFA 
proposes  to  initiate  a  new  system  of 
records  containing  data  collected  under 
authority  of  Section  1902  (a)  (6)  of  the 
Social  Security  Act  (42  U.S.C.  1396  (a) 
(6)). 

This  section  provides  that  "A  State 
plan  for  medical  assistance  must 
provide  that  the  State  agency  will  make 
such  reports,  in  such  form  and 
containing  such  information,  as  the 
Secretary  may  from  time  to  time  require, 
and  comply  with  such  provisions  as  the 
Secretary  may  from  time  to  time  find 
necessary  to  assure  the  correctness  and 
verification  of  such  reports."  We  plan  to 
create  a  records  system  using  Medicaid 
data  which  would  greatly  improve 
HCFA's  ability  to  conduct  program 
evaluation  and  strengthen  program 
management. 

The  Medicaid  program  pays  for  a 
large  portion  of  personal  health  care 
expenses  for  the  poor  and  aged.  In  1982, 
Medicaid  spent  about  $34  billion  for 
health  care  expenses.  These 
expenditures  represented  11  percent  of 
all  expenditures  for  health  services  and 
suppUes  and  26  percent  of  all  public 
expenditures  (Federal  and  State  and 
local). 

Some  information  has  become 
available  from  the  Medicaid  program  on 
the  characteristics  of  persons  covered 
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and  the  use  and  costs  of  program 
benefits.  No  national  data  base, 
however,  exists  containing  individual 
unit  records.  The  present  data  bases 
consist  of  hard  copy  reports  of  aggregate 
data,  which  are  derived  from  the 
Medicaid  Management  Information 
Systems  (MMIS).  submitted  by  the 
States  on  the  HCFA  2082  report.  The 
information  and  analyses  that  are 
possible  from  such  aggregate  reports  are 
severely  limited.  Only  a  person-level, 
unit  record,  data  base  can  provide  the 
necessary  flexibility  for  policy  and 
program  analysis  for  the  Medicaid 
program. 

Recently  a  new  data  source  on  a 
person-level  basis  (commonly  referred 
to  as  Tape-to-Tape)  has  become 
available  from  State  MMISs.  The  Tape- 
to-Tape  data  were  gathered  under  a 
special  project,  begun  in  1961  and 
sponsored  by  the  Office  Research  and 
Demonstrations,  to  evaluate  the 
feasibility  of  a  person-level  Medicaid 
data  system  for  program  analysis  and 
evaluation.  The  Tape-to-Tape  data  base 
consists  of  the  unit  record  data  files  on 
Medicaid  enrollment,  providers,  and 
claims  for  hospital,  physician,  nursing 
home,  prescription  drugs,  and  other 
Medicaid  covered  services.  The  system 
is  now  collecting  data  for  1980  through 
1982  for  California,  Georgia.  Michigan, 
New  York,  and  Tennessee.  Current 
plans  call  for  the  inclusion  of  two 
additional  years  of  data,  1963  and  1964, 
for  these  States. 

The  Tape-to-Tape  system  involves  no 
new  data  collection;  it  merely  brings 
together  centrally,  data  that  are  already 
collected  and  maintained  by  States.  An 
important  aspect  of  the  Tape-to-Tape 
system  is  that  it  requires  development  of 
uniform  definitions  of  services, 
providers,  eligibles,  etec,  so  that  the 
Medicaid  program  experience  may  be 
analyzed  across  States.  This  data  base, 
because  of  its  detail  and  completeness, 
will  allow  analyses  which  were  not 
possible  using  the  aggregate  data. 
Although  individuals  cannot  at  present 
be  identified  in  the  Tape-to-Tape  system 
(because  a  systems  notice  is  not  yet  in 
effect),  the  system  does  permit  a  range 
of  analyses  which  would  assist  in 
analyzing  relevant  program  issues  such 
as: 

(1)  Policy  issues  and  proposed 
legislation  on  such  issues  as 
competition,  federalization,  capitation, 
programs  to  delay  institutionalization, 
etc.; 

(2)  Longitudinal  trends  in  use  of 
services  by  a  cohort  of  enroUees;  and 

(3)  The  distribution  of  expenditures 
among  enroUees. 

The  Privacy  Act  of  1974  allows  us  to 
disclose  information  without  the  consent 


of  the  individual  for  "routine  uses" — 
that  is,  disclosure  for  purposes  which 
are  compatible  with  the  purpose  for 
which  we  collected  the  data.  The 
proposed  routine  uses  in  the  new  system 
meet  the  compatibility  criteria  since  the 
information  is  collected  for 
administering  the  Medicaid  program  for 
which  we  are  responsible.  We  anticipate 
that  disclosures  under  the  routine  uses 
will  not  result  in  any  unwarranted 
adverse  effects  on  personal  privacy. 

Dated:  November  29, 1964. 
Carolyna  K.  Davis, 
Administrator,  Health  Care  Financing 

Administration. 

09-70-0033 
SYmMNAMK 

Person-Level  Medicaid  Data  System 
HHS/HCFA/ORD. 

aicumTY  CLMsmcATioN: 

None. 

tvsmi  location: 

Office  of  Research,  ORD,  HCFA  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207. 

CATIOONMtS  OF  MOIVIOUALS  COVmCO  BY  TMt 
SYSTIM: 

Persons  who  are  enrolled  in  the 
Medicaid  program  under  either  Federal 
or  State  provisions. 

CATIOOfflf S  or  RtCOMM  IN  TME  •YSTUt: 

Data  from  5  State  Medicaid  agencies 
(California,  Georgia,  Michigan,  New 
York,  and  Tennessee)  showing  the 
demographic  characteristics  of  the 
enrolled  population,  claims  submitted 
for  covered  medical  services,  and 
provider  characteristics. 

AUTHOMTY  PON  WAINTCNANCf  OF  THE 
SYSTIM: 

Section  1902(a)(6)  of  the  Social 
Security  Act  (42  U.S.C.  1396(a)(6)). 


To  study  Medicaid  use  and 
expenditures  in  order  to  increase 
HCFA's  understanding  of  the  Medicaid 
and  Medicare  programs  and  to  improve 
HCFA's  ability  to  conduct  program 
evaluation,  strengthen  program 
management,  evaluate  policy 
alternatives,  conduct  and  evaluate 
demonstration  projects,  and  advise 
States  in  the  area  of  Medicaid  financing. 
The  proposed  system  will  be  used  for 
purposes  of  research  and  statistics  only. 

ROUTINt  uses  ON  NtCONDS  MAINTAINED  IN 
THE  SYSTOI,  MCUNMNO  CATEOOMES  OF 
USSNS  ANO  TMI  FUNFOSB  OF  SUCH  uses: 

Disclosure  may  be  made: 
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(1)  To  a  Congressional  office  from  the 
records  of  an  individual  in  response  to 
an  inquiry  from  the  Congressional  office 
made  at  the  request  of  that  individual. 

(2)  To  a  contractor  when  the 
Department  of  Health  and  Human 
Services  contracts  with  a  private  firm 
for  the  purpose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor 
only  for  purposes  of  research  and 
statistics.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

(3)  To  a  State  Medicaid  agency  of  a 
State  participating  in  the  Person-Level 
Medicaid  Data  System  project. 
Disclosure  may  be  made  to  a  State  only 
of  data  on  eligibles  in  that  State  and 
only  for  purposes  of  research  and   - 
statistics. 

(4)  In  the  event  of  litigation,  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provide  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

FOUCIES  AND  FNACnCES  FON  STONINO, 
RrnilEVINO,  ACCESSING,  RETAINING,  AND 

disfosino  of  neconos  in  the  system: 
stonaqe: 

All  records  are  stored  on  magnetic 
tape  and  computer  disk. 

netnievasiuty: 

Enrollment  records  are  retrieved  by 
Medicaid  and  Medicare  identification 
numbers.  Provider  records  are  retrieved 
by  Medicaid  and  Medicare  provider 
identification  numbers.  Claims  records 
contain  both  enroUee  and  provider 
identification  numbers. 

safeguards: 

For  computerized  records,  safeguards 
established  in  accordance  with 
guidelines  in  the  UHHS  ADP  Systems 
Manual.  Part  6.  "ADP  Systems 
Security,"  (e.g.,  security  codes,  use  of 
passwords)  will  be  used,  limiting  access 
to  authorized  personnel. 


RETENTION  AND  DISFOSAL: 

Records  are  maintained  in  a  secure 
storage  area  with  identifiers  as  long  as 
needed  for  program  research.  Records 
will  be  disposed  3  years  after  research 
is  completed. 

SYSTEM  MANAOEN(S)  ANO  ADONKSS: 

Director,  Office  of  Research  and 
Demonstrations.  Health  Care  Financing 
Administration,  Room  2230,  Oak 
Meadows  Building.  6325  Security 
Boulevard.  Baltimore.  Maryland  21207. 

NOTIFICATION  FNOCtOUNES: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
shown  above  and  give:  (1)  Name  of 
system.  (2)  Medicaid  identification 
number.  (3)  person's  name,  (maiden 
name,  if  applicable).  (4)  social  security 
number  (provision  of  social  security 
number  is  voluntary),  (5)  address.  (6) 
date  of  birth,  and  (7)  sex.  To  ascertain 
whether  the  individual  had  utilization, 
give  date  of  service  and  type  of 
Medicaid  service  (i.e..  outpatient.     >    ' 
physician,  dental,  prescription,  long- 
term  care,  home  health,  inpatient  acute 
care.  etc.). 

RECORDS  ACCESS  FNOCEOUNES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents. 

CONTESTING  RECORDS  FROCCDURES: 

Contact  the  System  Manager  named 
above,  and  reasonably  identify  the 
record  and  specify  the  information  being 
contested.  State  the  reason  for 
contesting  the  records  procedure  with 
supporting  justification,  (e.g.,  why  it  is 
inaccurate,  irrelevant,  incomplete  or  not 
current). 

RECORD  SOURCE  CATSOORtSS:  '. 

Medicaid  and  Medicare  enrollment, 
claims,  and  provider  records. 

SYSTEMS  EXEMFTEO  FROM  CSRTAM 
FROVISKMS  OF  THE  ACT 

None. 

|FR  Doc  M-31713  Filed  12-l-M:  tM  unj 
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DEPARTMENT  OF  THE  INTERIOR 

i 
Office  of  the  Secretary 

Garrison  Diversion  Unit  Commission; 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Commission  business 
meeting: 


Name:  Garrison  Diversion  Unit 
Commission. 

Date  of  Meeting:  December  19, 1984, 
to  be  reconvened  if  necessary  December 
20, 1984. 

Time  of  Meeting:  8.-00  a.m.-5KX)  p.m. 
each  day,  if  necessary. 

Place  of  Meeting:  Room  7000A&B, 
Department  of  the  Interior,  18th  and  C 
Streets.  NW,  Washington.  D.C. 

Contact  Person:  James  C.  Wiley,  Staff 
Director,  (202)  453-3900. 

Purpose:  The  Commission  will 
discuss,  amend  and  approve  or 
disapprove  their  Final  Report  making 
recommendations  to  the  Secretary  and 
to  Congress  on  the  contemporary  water 
needs  of  North  Dakota.  This  meeting 
will  only  be  held  if  the  Commission  is 
unable  to  approve  a  Final  Report  at  its 
business  meeting  December  14-15, 1984, 
in  Minot,  North  Dakota. 

Transcripts:  A  transcript  of  the 
meeting  will  be  available  for  public 
review  at  the  Commission  offices:  Room 
603,  300  7th  Street.  SW.  Washington. 
D.C.  between  8:30  a.m.  and  4KX)  p.m.. 
Monday-Friday.  For  copies  of  the 
transcript,  please  contact  James  C 
Wiley.  (202)  453-3900. 

Dated:  November  3a  1984. 
|ed  ChristenMn, 

Acting  Federal  Representative. 

(Fit  Doc  M-naOO  FIM 12-S-M:  (45  ami 
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Bureau  of  Indian  Affair* 

IINT  FES  84-43] 

AvaliabHtty  of  the  Final  Environmental 
Impact  Statement  for  the  Proposed 
Lease  of  SOO  Acres  for  Construction  of 
an  80.000-Seat  FoottMN  Stadium  on  the 
Gila  River  Indian  Community  Lands  in 
Maricopa  and  Pinal  Counties,  AZ 

AOENCV:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice  of  availability  of  a  final 

environmental  impact  statement  (FEIS). 

SUMMARY:  This  Notice  advises  the 
public  that  the  Final  Environmental 
Impact  Statement  for  the  proposed 
construction  of  an  80,000-8eat  football 
stadium  on  the  Gila  River  Indian 
Reservation  land  in  Maricopa  and  Pinal 
Counties,  Arizona  is  available  for  public 
review. 

FOR  FURTHER  INFORMATION  CONTACT 

C.  Randall  Morrison,  Acting 
Environmental  Protection  Specialist, 
Hioenix  Area  Office,  Bureau  of  Indian 
Affairs,  3030  North  Central  Avenue. 
Phoenix,  Arizona  85012.  Telephone  (602) 
241-2275.. 
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Individuals  wishing  copies  of  this  Tinal 
environmental  impact  statement  should 
immediately  contact  the  above 
individual 

Copies  have  been  sent  to  all  agencies 
and  individuals  who  participated  in  the 
scoping  process  and  all  others  who  have 
ah^ady  requested  copies.  The  number  of 
available  copies  is  limited. 

Copies  of  the  final  environmental 
impact  statement  are  available  for 
inspection  at  the  following  locations: 

Bureau  of  Indian  Affairs,  Environmental 

Services  Staff,  Room  4560. 

Washington,  DC  20245.  Telephone: 

(202)  343-6574 
Bureau  of  Indian  Affairs,  Environmental 

Quality  Services,  Rioenix,  Arizona 

86515.  Telephone:  (602)  241-2275 
U.S.  Department  of  the  Interior,  Office  of 

the  Secretary,  Southwest  Region, 

Room  14444,  450  Golden  Gate  Avenue, 

San  Francisco,  California  94102. 

Telephone:  (415)  55&-6200 


SUPVLEMCNTAIIY  INPOfWUTtON:  The 

Bureau  of  Indian  Affairs  (BIA), 
Department  of  the  Interior  (DOI).  has 
prepared  a  final  environmental  impact 
statement  for  a  proposal  to  lease  500 
acres  of  tribal  land  to  Arizona  Pro 
Football,  an  entity  seeking  to  construct 
an  80,000-seat  sports  stadium  for  the 
purpose  of  attracting  an  expansion 
franchise  of  the  National  Football 
League. 

The  proposed  action  Is  primarily  for 
leasing  the  500  acres  of  tribal  land  and 
building  the  80.000-seat  sports  stadium 
thereon  with  ancillary  facilities  such  as 
walkways  and  parking  areas  on  the  Gila 
River  Indian  Conununity  lands. 

Primary  impacts  of  the  proposed 
project  would  be  oa  the  area's 
economics,  land  use.  Cila  River  Indian 
Community  socioculture,  localized 
visual  resources,  noise  and  air  quality. 
The  socioeconomic  impacts  would  be 
largely  positive,  resulting  in  new  job 
opportunities  and  additional  tax  and 
royalty  revenues  for  state,  local  and 
Cila  River  Indian  Community 
governments.  Mitigation  measures  will 
be  taken  to  minimize  adverse  impacts. 
Minor  impacts  may  be  expected  on 
terrestrial  ecology,  and  air  quality. 

The  alternatives  considered  in  the 
FEIS  were:  No  action,  alternative  site 
locations,  and  the  proposed  action. 
Bnice  Blanchanl. 

Director,  Off  ice  of  Environmental  Project 
Review. 

November  28. 1984. 

IFK  Dk.  M-«iaw  FBmI  1Z-4-M;  k4S  wal 
■•LLMQCOOC  4310-02-M 


Bureau  of  Land  Management 

Utah;  Initiai  Claasificatlon  DMiaion  for 
Stat*  Indemnity  Selection 

1.  The  following  described  lands  (U- 
53964)  have  been  examined  and  found 
suitable  for  transfer  to  the  State  of  Utah. 

They  are  hereby  classified  for 
indemnity  selection  pursuant  to  Sections 
2275  and  2276  of  the  Revised  Statutes  as 
amended  (43  U.S.C.  Sees.  851,  852)  and 
the  regulations  thereunder  (43  CFR 
2621): 

Tract  No.  1— Carbon  County— Moab  Oi«tric( 
Offics 

T.  13  S.,  R.  12  E.,  SLM.  Utah 

Sees.  3,  4,  5.  S,  all  (coal  only); 

Sec.  8,  EV^  (coal  only); 

Sees.  9.  la  11, 14. 15.  all  (coal  only); 

Sec.  17,  NEy4,  SV4  (coal  only); 

Sec.  20,  NWy«; 

Sec.  2a  NEV4  (coal  only); 

Sec.  21,  NEV4,  NV4NWy«; 

Sec.  22.  NVi.  NV4SV4; 

Sec.  23,  WV4NWV4. 

Containing  (coal  only) 5.849.20 

Surface  and  minerals....-.- _.. 960.00 

Grand  total _...  6,609.20 

Tract  No.  2— Carbon  County— Moab  District 
OfTice 

T.  13  S.,  R.  14  E.,  SLM.  Utah 
Sec.  20,  NEV4NEV4,  S%NEy4,  SEy4 

(minerals  only); 
Sec.  21,  SWy4NEy4,  NEy4NWy4.  S%NWy4. 

swy4.  wviSEy4; 

Sec  2a  NEy4NEy4,  NV4NWy4,  SM-NVi,  SVi; 

Sec.  29,  SWy«NEy4; 

Sec.  29,  NV«iNEy4.  SEV^NEy4  (minerals 

only); 
Sec.  33.  N%NEV4NEy4,  WViSWy4N 

Ey4NEy4,  Nwy4NEy4.  NViNwy4. 

Containing  (minerals  only) 400 

Surface  and  Minerals 1,185 

Grand  Total 1.585 

Tract  No.  3 — Grand  County— Moab  District 
Office 

T.  26  S,  R.  25  E.,  SLM,  Utah 
Sec.  28.  WV^WVi. 
Containing  160  acres. 

Due  to  the  disparity  of  values  the 

following  described  lands  have  been 

dropped  by  the  State  from  further 

consideration: 

(Carbon  County — Moab  District  Office) 

T.  12  S.,  R.  11  E.,  SLM,  Utah 

Sec.  32.  all  (coal  only); 

Sees.  33,  34.  all  (minerals  only); 

Sec.  35.  SEy4SWy4; 

Sec.  35,  N'/iSWyi.  SWy4SWy4,  SE% 
(minerals  only). 
T.  13  S..  R.  11  E.,  SLM,  Utah 

Sec.  1,  all  (coal  only); 

Sec.  3,  lots  1.  2.  3.  8  (minerals  only); 

Sec  3.  lot  4  (coal  only); 

Sec.  4.  all  (coal  only); 


Sec  9.  E  ^SW  Vi.  S  V^SE  W; 

Sec.  a  Nw  y4NE  y4.  n  W4W  y4,  sw  y^  w  v* 

(coal  only): 

Sec  la  EV^EVb.  SWy4SW^  (coal  only): 

Sees.  11, 12,  all  (coal  only); 

Sec  13,  W^4  (coal  only); 

Sec  13,  EVi; 

Sec.  14,  N>/4  (coal  only); 

Sec.  15.  E^NES^  (coal  only). 
T.  12  S..  R.  12  E.,  SLM,  Utah 

Sec  31,  lot  4.  NWy4NEy4.  SV^EM, 
SEV4NWy«,  SEy4  (minerals  only); 
T.  13  S..  R.  12  E.  SLM  Utah 

Secl&SWy4NEVi. 

(Carbon  County — Moab  District  Office) 

T.  13  S.,  R.  13  E.  SLM.  Utah 
Sec.  13,  EH.  EV^WV^,  SWWNWy4. 

WMiSWy*: 
Sec  14.  NHSEy4,  SEy4SEy4: 
Sec  14.  SWy4SEy4  (minerals  only); 
Sec  23,  loU  1-3: 
Sec  23,  lot  4  (surface,  phosphule.  nitrogen. 

potassium,  oil  and  gas,  asphallic 

materials  only); 
Sec  24.  NWy4NEy4; 
Sec  24.  E%EVi.  SWy4NEV4,  EV4NWy4, 

SViSWy4,  NWy4SEy4  (minerals  only); 
Sec  24,  lot  3,  NEy4SWW  (coal  only); 
Sec  24,  loU  1,  2.  SWy4SEy4  (surface, 

phosphate,  nitrogen,  potassium,  oil  and 

gas,  asphaltic  materials  only); 
Sec  25.  SWy4NEy4.  N^NWy4,  SEy4NWy4. 

EyaSWV4.  SEV4  (minerals  only); 
Sec.  25.  WyBSWy4  (coal  only): 
Sec  25,  NM!NEy4,  SEyiNEWi.  SWy4NWy4 

(surface,  coal,  phosphate,  nitrogen, 

potassium,  oil  and  gas.  asphaltic 

materials  only): 
Sec  26,  SWy4NEy4.  SEyiNWy4. 

swy4SEy4; 

Sec  26,  NMiNVi,  SWy4NWy4,  swy4. 

Ny2SEy4,  SEy4SEy4  (minerals  only); 
Sec  26,  SEy4NEy4  (surface,  coal, 

phosphate,  nitrogen,  potassium,  oil  and 

gas,  asphaltic  materials  only); 
Sec35.  NWy4NEy4: 
Sec  35.  SWy4NEy4,  NMiNWy4,  SEy4NWy4, 

NV4SEy4.  SEy4SEy4  (minerals  only); 
Sec.  35,  E%NEy4  (coal  only); 
T.  13  S.,  R.  14  E.,  SLM,  Utah 
Sec  1.  lot  1-4,  SViS'A: 
Sec  3,  lots  1.  2,  SViSVi; 
Sec4,  SWy4SEy4; 
See.  4,  lot  4  (minerals  only); 
Sec5,  lot4.  SWy4SWy4; 
Sec  5.  lots  1-3,  SEy4SWy4.  SHSEy4 

(minerals  only); 
Sec  6,  lots.  1,  2,  4,  SEy4SEy4; 
Sec  7,  NEy4NEy4,  WV4NEy4.  E\4NWy4. 

NEy4Swy4.  Nwy«SEy4; 

Sec  7,  SEViNEVi,  SEy4SWy4,  NEV4SEy4, 

SV4SEy4  (minerals  only); 
Sec  a  NWy4NWy4,  SM>N>A.  SH  (minerals 

only); 
Sec  9,  N^,  NEy4SWy4,  NWy4SEy4: 

Sec  9,  Nwy4swy4,  SEy4Swy4,  ne%se%. 

Sy2SEy4  (minerals  only); 
Sec.  9,  SWy4SWy4  (coal  only); 
Secl0,N^4,  SEy4; 
See.  10,  SWy4  (minerals  only); 
Sec  11.  NEy4NEy4,  NV4NWy4.  S'/*>N%.  SV4; 
Sec.  11.  NWV4NEy4  (coal  only); 
Sec.  12,  NH,  NHSVi,  SV4SW^4,  SWViSEW; 
Sec  13,  SWy4NEy4,  SViNWy4,  SW%; 
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Sec  14,  sv4NEy4,  E'/4Swy4.  swy4swy4, 

SEy4; 
Sec  14.  NWy4NWy4  (coal  only); 

Sec  15,  NV4Swy4,  swy4swy4,  Nwy4SEy4, 

SEy4SEy4; 
Sec  15,  WV4NEy4,  SEy4NEy4,  NWy4 

(minerals  only); 
Sec  15.  NEy4NEy4,  SEy4SWy4  (coal  only): 

Sec  17,  swy4NEy4.  NEy4Nwy4,  sy2Swy4, 

NEy4SEy4; 
Sec  17.  NMiNEy4,  SEy4NEy4,  SV^SEVi 

(minerals  only); 
Sec  la  lot  4,  WV4NEy4,  NEy4SWy4,  SEVi: 
Sec.  18,  lot  2,  EViNWy4  (minerals  only); 
Sec  la  lot  3,  SEyiSWyi  (surface,  oil  and 

gas,  potassium,  phosphate,  nitrogen. 

asphaltic  materials  only); 
Sec  19,  lots  1-4,  WV4NEy4,  E'/4NWy4, 

NEy4Swy4,  Nwy4SEy4; 
Sec  19,  Ev<iNEy4,  SEy4Swy4,  sy2SEy4 

(minerals  only); 
Sec.  19,  NEy48Ey4  (surface,  oil  and  gas, 
potassium,  phosphate,  nitrogen  and 
asphaltic  materials  only); 

Sec  20,  Nwy4,  Eyiswy4,  swy4Swy4 

(minerals  only); 
Sec  20,  NWy4NEy4  (coaTonly); 
See.  20,  NWyiSWyi  (surface,  oil  and  gas, 

potassium,  phosphate,  nitrogen,  asphaltic 

materials  only); 
Sec  21,  EViNEWi,  NEy4SEy4; 
Sec  21,  NWy4NEy4,  NWy4NWy4, 

SEy4SEy4  (coal  only); 
Sec  22  all" 

Sec  23!  NEy4,  W'A,  NWy4SEy4; 
S€C24,  NWy4NWy4; 
Sec  26.  WV4.  NWy4SEy4; 
Sec  27,  N%NEy4,  NWy4.  EV4SWy4; 
Sec.  27.  SV^NEy4,  SEy4  (minerals  only); 
Sec  27,  WV4SWy4  (coal  only); 
Sec  2a  NW y4NEy4  (coal  only); 
Sec  29,  SEy4NWy4,  NEy4SWy4.  SEy4; 

Sec  29.  swy4Nwy4,  Nwy4swy4, 

SEy4SWy4  (minerals  only); 
Sec  29,  NEy4NWy4  (surface,  oil  and  gas, 

potassium,  phosphate,  nitrogen,  asphaltic 

materials  only); 
Sec  30,  lot  1,  N'/^NEy4,  NEy4NWy4, 

Sy2SEy4  (minerals  only); 
Sec  30,  lots  2,  3,  4,  SEy4SWy4  (surface,  oil 

and  gas,  potassium,  phosphate,  nitrogen, 

asphaltic  materials  only); 
Sec.  31,  lots  2.  3,  4,  SM!NEy4,  SEy4NWy4. 

EMiSWy4,  SEy4; 
Sec  33,  EV4SWy4NEy4NEy4,  SEV4NEy4 

NEy4,  sv4NVi.  NEy4Swy4,  Ny2SEy4, 

SEy4SEy4; 
Sec.  33,  WV4SWy4  (minerals  only); 
Sec  34,  WViNWyi.  Ny2SWy4; 
Sec  34.  NEy4.  EV4NWy4.  NMiSEy4 
(minerals  only); 
T.  14  S.,  R.  14  E..  SLM.  Utah 

Sec  4,  lot  4,  swy4Nwy4,  wy»swy4 

(minerals  only); 
Sec.  5  lots  1-4' 

Sec  5!  EyiSwvi,  E%SEy4,  swy4SEy4 

(minerals  only); 
Sec  a  N>4NEy4.  SEy4NEy4  (minerals  only): 
Sec  9,  NWy4NEy4,  N'^NWy4.  S'^NV4,  SV4 

(minerals  only). 

The  following  described  lands,  included 
in  the  proposed  classification  have  been 
found  to  be  within  a  producing  coal 
lease  and  are  not  open  to  selection  per 
regulation  43  CFR  2621.0-3(c). 


T.  13  S..  R.  12  E..  SLM,  Utah 
Sec.  7,  SV4SEy4; 
Sec  7,  lots  1-4,  NEy4,  EV4WV4,  NV4SEy4 

(coal  only); 
SecaWVi;  '■ 

Sec.  17  NWV4; 
Sec!  la  lot  1,  NV4NEy4,  SEy4NEy4, 

NEy4Nwy4. 

The  purpose  of  the  indemnity  selection 
is  to  allow  the  State  of  Utah  to  secure 
the  benefits  they  are  entitled  to  under 
the  provisions  of  Section  6  of  the  Utah 
Statehood  Act  of  July  16. 1894  (28  Stat. 
109). 

If  and  when  selections  are  approved 
and  certified  to  the  State,  the  selected 
lands  will  be  subject  to  all  valid  existing 
rights.  Furthermore,  any  lands 
encumbered  with  a  mineral  lease  or 
permit  are  subject  to  a  reservation  to  the 
United  States  of  all  oil  and  gas,  and 
coal,  with  the  right  of  the  lessee  to 
utilize  as  much  of  the  surface  as  if 
necessary  for  proper  mining  operations, 
until  the  lease  or  permit  is  terminated. 
Should  an  entire  mineral  lease  or  permit 
be  encompassed  by  the  area  of  the 
selection,  the  State  of  Utah  will  succeed 
to  the  position  of  the  United  States. 

Any  existing  grazing  use  authorized 
by  license  or  permit  from  the  Bureau  of 
Land  Management  will  be  terminated  if 
the  lands  are  transferred  out  of  Federal 
ownership.  The  State  shall  honor  all 
leases,  permits,  contracts,  and  terms  and 
conditions  of  user  agreements  on  United 
States'  lands. 

For  a  period  of  30  days  after  receipt  of 
this  decision  and  in  accordance  with  43 
CFR  2450.5,  this  initial  decision  shall  be 
subject  to  the  exercise  of  the 
supervisory  authority  by  the  Secretary 
of  the  Interior  for  the  purposes  of 
administrative  review.  If  the  Secretary 
exercises  his  supervisory  authority,  you 
will  be  80  notified.  If  he  does  not 
exercise  his  authority,  this  decision  will 
become  the  final  order  to  the  Secretary. 

All  comments,  objections  or  protest  to 
this  decision  should  be  sent  to  the 
Secretary  of  the  Interior,  LLM,  W-320. 
Washington.  D.C.  20204. 

Dated:  November  2, 1984. 
Roland  G.  Robison, 

State  Director. 

|FR  Doc.  S4-31704  Filed  12-4-M:  S:4S  am| 
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[Groups  862  and  854] 

California;  Filing  of  Plat  of  Survey 

November  26. 1984. 

1.  These  plats  of  survey  of  the 
following  described  land  will  be 
officially  filed  in  the  California  State 
Office,  Sacramento,  California, 
immediately: 


Mount  Diablo  Meridian,  San  B«nito  County 
and  Mendocino  County 

T.  18  S.,  R.  11  E. 
T.  21  N..  R.  15  W. 

2.  These  plats,  representing  (1)  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  Mineral  Survey 
Nos.  29  and  504,  in  Township  18  South, 
Range  11  EasL  Mount  Diablo  Meridian, 
and  (2)  the  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines  and 
the  survey  of  the  subdivision  of  section 
14.  Township  21  North,  Range  15  WesL 
Mount  Diablo  Meridian,  under  Group 
Nos.  862  and  654,  California,  were 
accepted  September  28, 1984. 

3.  These  plats  will  immediately 
become  the  basic  record  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the 
public  for  information  only.  • 

4.  These  plats  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau.  • 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento. 
California  95825. 

Herman  |.  Lyttge. 

Chief.  Records  and  Information  Section. 

|FK  Doc  •4-31616  Hied  lZ-»-64: 6:43  ami 
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[Groups  842  and  680] 

California;  Filing  of  Plat  of  Survey 

November  2a  1984. 

1.  These  plats  of  survey  of  the 
following  described  land  will  be 
officially  filed  in  the  California  State 
Office,  Sacramento,  Cahfomia, 
immediately: 

Mount  Diablo  Meridian.  Colavwos  County 
and  Mendocino  County 

T.  5  N.,  R.  12  E. 
T.  22  N.,  R.  11  W. 

2.  These  plats,  representing  the  (1) 
dependent  resurvey  of  a  portion  of  the 
east  boundary,  a  portion  of  the 
subdivisional  lines,  a  portion  of 
cancelled  Mineral  Survey  No.  5987,  the 
survey  of  the  subdivision  of  sections  8, 
12, 13,  and  the  metes-and-bounds  survey 
of  the  Jesus  Maria  road.  Township  5 
North,  Range  12  East,  Mount  Diablo 
Meridian,  and  (2)  dependent  resurvey  of 
portions  of  the  west  boundary  and 
subdivisional  lines  and  the  survey  of  the 
subdivision  of  sections  18, 19,  and  20, 
Township  22  North,  Range  11  WesL 
Mount  Diablo  Meridian,  under  Group 
Nos.  842  and  680,  California,  were 
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accepted  September  12  and  September 
13, 1984,  respectively. 

3.  These  plats  will  immediately 
become  the  basic  record  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the 
public  for  information  only. 

These  plats  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
OfPice.  Bureau  of  Land  Management 
Federal  Office  Building.  2800  Cottage 
Way,  Room  E^2841,  Sacramento. 
California  95825. 
Ilermaa  |.  Lyttge,      • 
Chief.  Records  and  Informal  ion  Section. 

int  Due  M-SIM?  FiM  1Z-4-M:  ft4S  ami 
aiUJNQCOOC  431«-«»-«  ^ 


IC-13-M,  C-22-M) 

CaHtamia;  Filng  of  Plat  of  Survey 

November  27. 19M. 

1.  These  supplemental  plats  of  the 
following  described  land  will  be 
ofTicially  filed  in  the  California  State 
Office,  Sacramento,  California, 
immediately: 

San  Bemadino  Meridian,  Imperial  Cuntry 
T.  15  S..  R.  12  E 

2.  These  supplemental  plats  showing  a 
subdivision  of  Tract  206,  located  in 
section  13,  Township  15  South,  Range  12 
East.  San  Bernardino  Meridian,  and  (2) 
the  SWy4  of  section  29,  T.  3  N..  R.  13  E.. 
Mount  Diablo  Meridian,  was  accepted 
October  2, 1984,  and  October  9, 1984, 
respectively. 

3.  The  supplemental  plats  will 
immediately  become  the  basic  record  for 
describing  the  land  for  all  authorized 
purposes.  The  supplemental  plats  have 
been  placed  in  the  open  files  and  are 
available  to  the  public  for  information 
only. 

4.  These  supplemental  plats  were 
executed  to  meet  certaia  administrative 
needs  of  this  Bureau. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management 
Federal  O^ice  Building.  2800  Cottage 
Way.  Room  E-2841,  Sacramento, 
California  95825. 

Hmmii  y.  Lyttse, 

Chief.  Records  and  Information  Section. 

|FR  Doc  M-Siaai  FHmI  1»-4-M:  •^4S  ami 
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[Group  419] 

California;  FiNng  of  Plat  of  Survey 

November  19, 1984. 

1.  This  plat  of  survey  of  the  following 
described  land  will  be  ofTicially  filed  in 
the  California  State  Office,  Sacramento, 
California,  immediately: 

San  Bernardino  Meridian,  Imperial  County 
T.  13  S..  R.  19  E. 

2.  This  plat  representing  the 
corrective  dependent  resurvey  of  n 
portion  of  the  subdivisional  lines  and 
the  survey  of  Tract  No.  38,  T.  13  S..  R.  19 
E..  San  Bernardino  Meridian,  under 
Group  No.  419,  California,  was  accepted 
September  25. 1984. 

3.  This  plat  will  immediately  become 
the  basic  record  for  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Herman  |.  Lyttge, 

Chief  Records  and  Information  Section. 

|FR  Doc  84-31680  Filed  12-«-M:  S:4$  ain| 
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I  OR  37246] 

Oregon;  Realty  Action;  Recreation  and 
Public  Purpoaee  Classification  and 
Sale  of  Public  Land  in  Lane  County 

The  following  described  public  land 
has  been  examined  and  determined  to 
be  suitable  for  sale  under  the  Recreation 
and  Public  Purposes  Act  of  June  14, 1926. 
as  amended  (43  U.S.C.  869  et  seq.),  and 
is  hereby  so  classified: 

Willamette  Meridian.  Oregon 

T.  18  S..  R.  2  W.. 
Section  10:  Lot  4; 
Section  14:  Lot  2. 
Containing  0.96  acre. 

The  land  will  be  sold  to  the  Oregon 
State  Parks  and  Recreation  Division  for 
management  along  with  adjoining  State 
lands  as  part  of  the  Willamette  River 
Greenway.  The  land  has  been  found 
valuable  for  public  purposes  and  the 
sale  will  serve  the  important  public 
objective  of  providing  additional  land 
for  the  State's  Greenway  program.  The 
land  is  two  small,  isolated  tracts  that 
are  difficult  and  uneconomical  to 
manage  and  are  not  essential  to  any 


BLM  program.  The  land  is  not  of 
national  significance  and  the  sale  will 
have  no  significant  impact  on  the 
environment.  The  action  is  consistent 
with  BLM  land  use  plans  and  with  State 
and  local  planning  and  zoning. 

Detailed  information  concerning  the 
sale,  including  the  environmental 
assessment/land  report,  is  available  for 
review  at  the  Bureau  of  Land 
Management  Eugene  District  Office. 
1255  Pearl  Street  Eugene,  Oregon. 

Petition  for  classification  OR  37246  is 
approved  as  to  the  land  described 
above. 

Niime  of  Petitioner  Oregon  State 
Parks  and  Recreation  Division,  by  its 
Parks  Land  Supervisor. 

Classification  of  this  land  segregates 
it  from  all  forms  of  appropriation 
including  location  under  the  mining 
laws,  except  as  to  applications  under 
the  mineral  leasing  laws  and 
applications  under  the  Recreation  and 
Public  Purposes  Act. 

The  land  will  be  sold  subject  to: 

1.  A  reservation  to  the  United  States 
for  rights-of-way  for  ditches  and  canals 
under  the  Act  of  August  20, 1890  (26 
Stat.  391;  43  U.S.C.  945); 

2.  A  reservation  to  the  United  States 
of  all  minerals;  and 

3.  The  reversionary  requirements  of  43 
CFR  2741.8  for: 

a.  Title  transfers  by  the  patentee, 

b.  Uses  other  than  for  which  the  land 
was  conveyed. 

c.  Non  use, 

d.  Failure  to  follow  approved 
development/management  plan,  and    ' 

e.  Civil  rights  violations. 

For  a  period  of  30  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  Eugene  District 
Manager,  P.  O.  Box  10226,  Eugene. 
Oregon  97440.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director, 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  action  by  the  Stale 
Director,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  November  27, 1984. 
Melvin  D.  ClauMii, 

District  Manager. 

|FR  Doc.  M-3ieM  Filed  t2-t-M:  •:«5  anj 
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Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Shell  Offshore,  Inc. 

AQCNCV:  Minerals  Management  Service. 
Interior. 
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ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Shell  Offshore  Inc.  has  sidimitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
4703  and  5171.  Blocks  681  and  682. 
Matagorda  Island  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hyrocarbons  with  support 
activities  to  be  conducted  from  an 
onshore  base  located  at  Galveston. 
Texas. 

DATl:  The  subject  DOCD  was  deemed 
submitted  on  November  27, 1984. 
ADoncssct:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  niRTNER  MFORMATION  CONTACT: 
Michael ).  Tolbert  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
8UPPI.EMCNTAIIV  INFOflMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  EMDCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  in  revised  §  250.34  of 
Title  30  of  the  CFR. 

Dated:  November  27. 1984. 
|ohn  L.  Ranldn. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  84-31701  Filed  12-«-e4;  8:4S  um| 
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INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  OM8 
Review 

AQSNCv:  United  States  International 
Trade  Commission. 
action:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 


Act  of  1980  (44  U.S.C.  Chapter  35),  the 
Commission  has  submitted  a  proposal 
for  the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 


review. 


SUMMARY 

Purpose  of  Infonnation  CoUectioo 

The  proposed  information  collection  is 
for  use  by  the  Commission  in  connection 
with  investigation  No.  332-135  for  the 
annual  Synthetic  Organic  Chemicals 
report  instituted  under  the  authority  of 
section  332(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(b)). 

Summary  of  Proposal 

(1)  Number  of  forms  subnaitted:  one 

(2)  Title  of  form:  Synthetic  Organic 
Chemicals,  United  States  {Reduction 
and  Sales 

(3)  Type  of  request:  reinstatement 

(4)  Frequency  of  use:  annual 

(5)  Description  of  respondents:  Firms 
manufacturing  synthetic  organic 
chemicals  in  the  United  States 

(6)  Estimated  number  of  respondents: 
800 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  8,800 

(8)  Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the 
individual  operations  of  a  finn. 

Additional  Information  or  Comment    j. 

Copies  of  the  proposed  form  and 
supporting  documents  may  be  obtained 
from  Mildred  C.  Higgs,  telephone  (202) 
523-0472.  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Information  and  Regulatory  ;- 
Affairs  of  OMB,  Attention:  Francine 
Picoult  Desk  Office  for  the  U.S. 
International  Trade  Commission.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  comments  will 
prevent  you  from  submitting  them 
promptly  you  should  advise  OMB  of 
-  your  intent  as  soon  as  possible.  Ms. 
Picoult's  telephone  number  is  (202)  395- 
7231.  Copies  of  any  comments  should  be 
provided  to  E.  William  Fry  (U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington.  DC  20436).     ' 

By  order  of  the  Commission. 
Issued:  November  29. 19B4. 
Kenneth  R.  Masoa, 

Secretary. 

|FR  Doc  M-S177S  Filed  U-4-M:  t.-4S  am| 
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( Investigation  No,  337-TA-2091 

Certain  Aluminum  Frame,  FalMic* 
Covered  Luggage  and  Components 
Thereof;  Investigation 

AOENCV:  U.S.  International  Trade 

Commission. 

action:  InstitDtion  of  investigation 

pursuant  to  19  U.S.C.  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  and  a  motion  for  temporary 
relief  and  a  memorandum  in  support 
thereof  were  filed  with  the  U.S. 
International  Trade  Commission  on 
October  26. 1984,  under  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337),  on 
behalf  of  Skyway  Luggage  Company.  10 
Wall  Street  Seattle.  Washington  98121. 
The  complaint  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  of  certain  aluminum  frame, 
fabric-covered  luggage  and  components 
thereof  into  the  United  States,  or  in  their 
sale,  by  reason  of  alleged  (1) 
infringement  of  U.S.  Trademark 
Registration  No.  1,202,039  for 
NYTWEED;  (2)  infringement  of 
complainant's  common  law  trademark: 
(3)  false  representation  of  source;  (4) 
false  designation  of  geographic  origin; 
and  (5)  passing  off  The  complaint 
further  alleges  that  the  effect  or 
tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation, 
conduct  temporary  relief  proceedings, 
and  issue  a  temporary  exclusion  order 
prohibiting  importation  of  the  articles  in 
question  into  the  United  States,  except 
under  bond,  and  temporary  cease  and 
desist  orders.  After  a  full  investigation, 
the  complainant  requests  that  the 
Commission  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

FOR  FURTHER  MtFORSUTION  CONTACT 

Patricia  Ray,  Esq..  or  Scott  Fields,  Unfair 
Import  Investigations  Division,  U.S. 
International  Trade  Commission, 
telephone  202-523-0440  or  202-724-1056. 
respectively. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  |  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint  the 
U.S.  International  Trade  Commissioa  on 
November  28, 1964.  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  an 
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investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain 
aluminum  frame,  fabric-covered  luggage 
and  components  thereof  into  the  United 
States,  or  in  their  sale,  by  reason  of 
alleged  (1)  infringement  of  U.S. 
Trademark  Registration  No.  1.202.039; 
(2)  infringement  of  a  common  law 
trademark;  (3)  false  designation  of 
geographic  origin;  and  (4)  passing  off, 
the  effect  or  tendency  of  which  is  to 
destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

(2)  Pursuant  to  9  210.24(e]  of  the 
Commission's  Rules,  the  motion  for 
temporary  relief  under  subsections  (e) 
and  [f]  of  section  337  of  the  Tariff  Act  of 
1930,  which  was  filed  on  October  28, 
1984.  shall  be  forwarded  to  the  presiding 
officer  for  an  initial  determination 
pursuant  to  S  210.53(b]  of  the  Rules. 

(3)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — Skyway 
Luggage  Company,  10  Wall  Street, 
Seattle,  Washington  98121. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Baltimore  Luggage  Company,  1919 

Annapolis  Road.  Baltimore,  Maryland 

21230 
Nan  Zong  Leather  Products  Co..  Ltd..  6th 

Floor.  Tai  Feng  Building.  71  Nanking 

East  Road,  Section  2.  Taipei.  Taiwan 
Meei  San  Enterprise  Company,  First 

Floor.  Po  Tsou  Building.  99  Ning  Po 

West,  Taipei,  Taiwan. 

(c)  Patricia  Ray,  Esq.,  and  Scott 
Fields,*  Unfair  Import  Investigations 
Division,  U.S.  International  Trade 
Commission,  701  E  Street,  NW.,  Room 
123,  Washington,  DC  20436,  shall  be  the 
Commission  investigation  attorneys, 
party  to  this  investigation;  and 

(4)  For  the  investigation  so  instituted, 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge,  U.S.  international  Trade 
Commission,  shall  designate  the 
presiding  officer.  Pursuant  to  section 
210.24(e)  of  the  Commission's  Rules  of 
Practice  and  Procedure,  the  presiding 
officer  shall  determine  as  expeditiously 
as  possible  whether  or  not  temporary 
relief  proceedings  should  be  instituted. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
S  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  §  201.16(d)  and  210.21(a)  of 


'Pending  pdmission  lo  Ihe  bar 


the  Rules,  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Responses  to  the  motion  for  temporary 
relief  may  be  submitted  by  the  named 
respondents  in  accordance  with 
§  210.24(e)(3)  of  the  Commission's  Rules. 
Any  such  responses  must  be  filed  within 
20  days  after  service  of  the  motion. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  and/or  the 
motion  for  temporary  relief  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  the  Commission,  without 
further  notice  to  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
156,  Washington.  DC  20436.  telephone 
202-523-0471. 

By  order  of  the  Commission. 

Issued  November  28, 1984. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.  M-31777  Filed  12-4-M:  8:«  ani| 
MUMQ  CODE  702O-0>-« 


[332-193) 

Conditions  of  Competition  Between 
the  U.S.  and  Major  Foreign  Filbert 
Industries;  Extension  of  Comment 
Period 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Extension  of  time  for  submitting 
written  statements. 

SUMMARY:  Notice  is  hereby  given  that 
the  date  for  submitting  written 
statements  has  been  extended  from 
December  31, 1984  to  February  1, 1985. 

Notice  of  the  investigation  was 
published  in  the  Federal  Register  of 
September  12, 1984  (49  FR  35875). 

By  order  of  the  Commission. 


Issued:  November  28. 1984. 
Kenneth  R.  Mason. 

Secretary. 

|FR  Doc.  M-31774  Filed  12-4-a4:  B;4S  am| 
BILUNQCOOC  7020-Oa-M 


(Investigation  No.  731-TA-147  (Final) | 

Cut-to-Length  Cart>on  Steel  Plate  From 
West  Germany 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  investigation. 

summary:  On  November  20, 1984.  the 
Commission  received  a  letter  from 
petitioner  in  the  subject  investigation 
which  stated  "By  this  letter,  petitioner 
Cilmore  Steel  Corporation  hereby 
withdraws  its  petition  in  this 
inve^tigation  pursuant  to  19  U.S.C. 
1673c(a)  and  19  CFR  353.41(a).  and 
requests  the  termination  of  this 
investigation  as  being  in  the  public 
interest."  Accordingly,  pursuant  to 
section  207.40(a)  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
207.40(a))  the  subject  investigation  is 
terminated. 

EFFECTIVE  DATE:  November  29, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Featherstone  (202-253-0242). 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  DC  20436. 

Authority:  This  investigation  is  being 
terminated  under  authority  of  the  Tariff  Act    "* 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.40  of  the 
Commission's  rule  (19  CFR  207.40). 

By  order  of  the  Commission. 

Issued:  November  29. 1984. 
Kenneth  R.  Mason, 
Secretary. 

|FK  DOC.S4-31773  Filed  12-4-84:  S:45  ami 

wu-iNQ  cooc  Ttno-oa-M 


(Investigation  No.  337-TA-210] 

Certain  Motor  Graders  With  Adjustable 
Control  Consoles  and  Components 
Thereof;  investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.SC.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
October  26, 1984,  under  section  337  pf 
the  Tariff  Act  of  1930  (19  U.S.C.  1337).  on 
behalf  of  Catepillar  Tractor  Co..  100  N.E. 
Adams  Street.  Peoria,  Illinois  61629.  The 
complaint  alleges  unfair  methods  of 
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competition  and  unfair  acts  in  the 
importation  into  the  United  States  of 
certain  motor  graders  with  adjustable 
dontrol  consoles  and  components 
thereof,  or  in  their  sale,  by  reason  of 
alleged  infringement  of  claims  1  and  14 
of  U.S.  Letters  Patent  Re.  31.646.  The 
complaint  further  alleges  that  the  effect 
or  tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  the 
Commission  to  institute  an  investigation 
and.  after  a  full  investigatioa.  to  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
FOR  FURTHER  aiFORMATION  CONTACT: 
Denise  T.  DiPersio.  Esq..  or  Stephen  L. 
Sulzer.  Esq.,  Unfair  Import 
Investigations  Division.  U.S. 
International  Trade  Commission, 
telephone  202-523-0113  or  202-523-0419. 
respectively. 

AUTHORITY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  and 
in  S  210.12  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
November  26, 1984,  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  into  the  United 
States  of  certain  motor  graders  with 
adjustable  control  consoles  and 
components  thereof,  or  in  their  sale,  by 
reason  of  alleged  infringement  of  claims 
1  and  14  of  U.S.  Letters  Patent  Re. 
31,646.  the  effect  or  tendency  of  which  is 
to  destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is:  Caterpillar 
Tractor  Co..  100  N.E.  Adams  Street. 
Peoria.  Illinois  61629. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Komatsu  Ltd,  3-6  Akasaka  2-Chome, 

Minato-Ku.  Tokyo  107,  Japan 
Komatsu  America  Corp..  1900  Powell 
Street.  P.O.  Box  8830.  Oakland. 
California  94662. 


(c)  Denise  T.  DiPersio.  Esq.,  and 
Stephen  L  Sulzer,  Esq..  Unfair  Import 
Investigations  Division.  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Room  124.  Washington.  D.C. 
20436.  shall  be  the  Commission 
investigative  attorneys,  party  to  this 
investigation;  and 

(3)  For  the  mvestigation  so  instituted. 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  officer.  « 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission's  Rules  of 
Practice  and  Procurement  (19  CFR 
210.21).  Pursuant  to  11  201.16(d)  and 
210.21(a)  of  the  rules,  such  responses      ^ 
will  be  considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefore  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  the  Commission,  without 
further  notice  to  the  respondent,  to  find 
the  facts  to  be  as  alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  an  initial  determination  and  a  final 
determination  containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
156,  Washington,  D.C.  20436.  telephone 
202-523-0471. 

By  order  of  the  Commission. 

Issued:  November  28, 1984. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc  84-31776  Filed  12-4-64:  8:45  am|- 
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(Investigation  No.  337-TA-18S] 

Certain  Rotary  Wheel  Printing 
Systems;  Initial  Determination 
Terminating  Respondent  on  tt>e  Basis 
of  Settlement  Agreement 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice  is  hereby  given  that  the 

Commission  has  received  an  initial 


determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Tokyo  Juki  Industrial  Co..  Ltd.  and  Juki 
Industries  of  America  (Juki). 

SUPPLEMENTARY  INFORMA'HON:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Ac* 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  30. 1904. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  D.C.  20436. 
telephone  202-523-0161 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission.  701  E 
Street  NW..  Washington.  D.C  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  fuU 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 
FOR  FURTHER  INFORMA"nON  CONTACT 

Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  November  Sa  1984. 
Kenneth  R.  Mason, 
Secretary. 

\yR  Doc  84-31771  Filed  12-4-84  8:45  am) 
aiLUNG  cooc  7030-a8-M 
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Hrw—MgaMon  Na  337-TA-1931 

Certain  Rowing  Machines  and 
Components  TtMreof;  Decision  Not  To 
Review  Initiai  Determination 
Terminating  Respondents  American 
Sports,  Inc.  and  Shinn  Fu  Company  of 
America,  Inc. 

AQCNCV:  U.S.  Inteyiational  Trade 

Commission. 

action:  Nom^view  of  initial 

determinations  terminating  respondents 

American  Sports,  Inc.  and  Shinn  Fu 

Company  of  America,  Inc.,  on  the  basis 

of  settlement  agreements. 


r.  On  October  29, 1984,  the 
presiding  o^icer  issued  initial 
determinations  (IDs)  (Orders  Nos.  8  and 
9)  terminating  respondents  American 
Sports,  Inc.  and  Shinn  Fu>Company  of 
America,  Inc.,  on  the  basis  of  settlement 
agreements  between  complainant 
Precor,  Inc.  and  each  of  the  respondents. 
The  Commission  has  determined  not  to 
review  those  IDs. 

FOM  FURTHER  UHFORMATKNI  CONTACT. 

Brenda  A.  Jacobs,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-52S- 
1627. 

SUPPLEMENTARY  mFORMATION:  The 

Commission  received  a  petition  for 
review  of  the  IDs  from  the  Commission 
investigative  attorney  but  determined 
that  review  was  not  warranted.  No 
comments  were  received  from 
Government  agencies  or  from  the  public. 
Authority  for  the  Commission's  action 
is  contained  in  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337)  and  section 
210.51  of  the  Commission's  rules  (19  CFR 
210.51). 

By  order  of  the  Commission. 

Issued:  November  29, 1984. 
KMUMtii  R.  Maaon, 
Secrelaty. 

|FK  Doc  a4-31772  Filed  12-4-M:  8:45  ami 


[Investigation  No.  337-TA-174] 

Certain  Woodwortiing  Machines; 
Receipt  of  Initiai  Determination 
Terminating  Respondent  on  the  Basis 
of  Consent  Order  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement: 
Tops  Equipment  &  Tools  Co..  Ltd. 


SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
ofHcer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  30, 1984. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20436. 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street,  NW., 
Washington,  D.C.  20436,  no  latter  than 
10  days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 
Issued:  November  30, 1964. 
Kennetli  R.  Mason, 

Secretary. 

|FR  Doc  84-31770  Hied  12-4-S4:  S:45  ami 
BlUJNaCOOC  702IM».«I 


INTERSTATE  COMMERCE 
COMMISSION 

IDockat  No.  AB-19;  Sub-No.  9SX] 

The  Baltimore  and  Ohio  Railroad  Co.; 
AlMindonment  in  Miami  County,  OH; 
Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 


Subpart  F — Exempt  Abandonments  to 
abandon  its  0.83-mile  line  of  railroad 
between  stations  1311  +  98  and  1268+70, 
in  Miami  County,  OH. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  (2)  that  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  governmental 
entity  acting  on  behalf  of  such  user) 
regarding  cessation  of  service  over  the 
line  either  is  pending  with  the 
Commission  or  has  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at^least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
January  4, 1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  December  17, 1984,  and 
petitions  for  reconsideration,  including  . 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  26. 
1984  with:  / 

Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 
A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
Peter  J.  Shudtz,  Chessie  System 
Railroads,  P.O.  Box  6419,  Cleveland, 
OH  44101 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  23. 1984. 

By  the  Commission.  HeberJ*.  Hardy. 
Director,  Office  of  Proceedings. 
James  H.  Bayna. 

Secretary. 

|FR  Doc.  B4-3ieao  Filed  12-4-84:  ft4$  am) 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  Room  3313. 
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Internal  Revenue  Service  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  on  January  7  and  8, 1985,  beginning 
at  8:30  a.m.  each  day. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B)  and  to  review  the 
November  1984  Joint  Board  examination 
in  order  to  make  recommendations 
relative  thereto,  including  the  minimum 
acceptable  pass  score. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463)  has  been 
made  that  the  subject  of  the  meeting 
falls  within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  Title  5 
U.S.  Code,  section  552b(c)(9)(B),  and 
that  the  public  interest  requires  that 
such  meeting  be  closed  to  public 
participation.  , 

Dated:  November  30. 1984. 

Leslie  S.  Shapiro, 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 

|FR  Doc.  84-3172S  Filed  12-4-84:  8:49  amj 
BILUNO  COOe  4U0-01-M 


DEPARTMENT  OF  JUSTICE 
(Civil  Division  Directive  No.  163-84] 

Delegation  of  Authority  of  the 
Assistant  Attorney  General  of  the  Civil 
Division  to  Make  Certifications,  and  to 
Withdraw  Certifications  Pursuant  to 
Pub.  L.  98-525 

1.  By  virtue  of  the  authority  vested  in 
me  by  Part  15  of  Title  28  of  the  Code  of 
Federal  Regulations,  particularly 

§  15.3(c),  it  is  hereby  ordered  as  follows: 

2.  The  authority  delegated  to  the 
Assistant  Attorney  General  in  charge  of 
the  Civil  Division  to  make  the 
certifications  provided  for  in  section 
1631(b)  of  the  Department  of  Defense 
Authorization  Act  of  1985,  with  respect 
to  civil  actions  for  injury,  loss  of 
property,  personal  injury,  or  death  due 
to  exposure  to  radiation  based  on  acts 
or  omissions  by  a  contractor  in  carrying 
out  an  atomic  weapons  testing  program 
under  a  contract  with  the  United  States 
a  id  to  certify  that  any  suit  against  a 
contractor  is  within  the  provisions  of 
section  1631(a)  of  the  Department  of 
Defense  Authorization  Act  of  1985,  is 
hereby  delegated  to  any  Deputy 
Assistant  Attorney  General  of  the  Civil 
Division  and  to  any  Director  of  the  Torts 
Branch,  any  one  of  whom  may 
individually  exercise  the  authority  in 
any  given  instance.  This  delegation  also 


includes  the  authority  to  withdraw  any 
certification  as  set  forth  in  S  15.3(c]  of 
Title  28  of  the  Code  of  Federal 
Regulations. 

Dated:  November  5, 1984.- 
Richard  K,  W'lUard. 
Acting  Assistant  Attorney  General. 

|FR  Doc  84-317S4  Filed  12-4-84:  8:45  am) 
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NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

Notice  of  Meeting  Change 

November  29, 1984. 

Changes  have  been  made  to  the 
agenda  for  December  10-12, 1984 
meeting  published  November  26, 1984 
(49  FR  46513-46514).  The  revised  agenda 
includes  changes  in  meeting  times  and 
speakers.  The  revised  tentative  agenda 
is  as  follows: 

Monday,  December  10, 1094 

2001  Wisconsin  Avenue,  NW.,  Page  Building 
#1,  Room  416,  Washington,  DC 

Plenary 

9:00  a.m.-9:30  a.m. 

•  Introductory  Remarks 
9:30  a.m.-ll:30  p.m. 

•  Guest  Speakers: 

Philip  E.  Culbertson,  Associate 
Administrator  for  Space  Station, 
National  Aeronautics  and  Space 
Administration 

Topic:  Space  Station 

Shelby  G.  Tilford.  Director,  Earth  Science 
and  Applications  Division,  National 
Aeronautics  and  Space  Administration 

Topic:  Future  Satellite  Plans  (Applications 
to  Meteorology  and  Oceanography) 
11:30  a.m.-12:30  p.m. 

•  NACOA  Panel  Structure 
12:30  p.m.-l:30  p.m. — Lunch 

Military  Sealift  Command,  4226  Wisconsin 
Avenue,  NW.,  Washington,  DC 

Panel  Meetings 

2:00  p.m.-5:30  p.m". 

•  Shipbuilding 
Chairman:  Don  Walsh 
Closed  Session 

Discussion  by  Department  of  Defense  on 
program  plans  and  policies  regarding 
national  sealift  and  shipbuilding 
2001  Wisconsin  Avenue,  NW.  Page  Building 

#1,  Rooms  416  &  B-lOO  Washington,  DC 
1:30  p.m.-5:00  p.m. 

Panel  Meetings 

1:30  p.m.-5:00  p.m. 

•  Living  Resources 

Chairman:  Charles  Black,  Room  416 
Topic:  North  Pacific  Fur  Seal  Treaty 
Speakers:  None 
3:00  p.m.-5:00  p.m. 

•  Exclusive  Economic  Zone 
Chairman:  Lee  Gerhard,  Room  B-100. 
Topic:  Work  Session  « 


Speakers: 

Athelstan  Spilhaus 

William  G.  Gordon.  Assistant 

Administrator  for  Fisheries  National 

Oceanic  and  Atmospheric 

Administration 
5:30  p.m. — Recess 

Tuesday,  December  11, 1964 

2001  Wisconsin  Avenue,  NW.,  Page  Building 
1.  Room  416  &  B-100,  Washington.  DC 
6:30  a.m.-12:00  Noon 

Plenary 

8:30  8.m.-10:30  a.m. 

•  Presentation  by  Panel  Chairman,  North 
Pacific  Fur  Seal  Treaty 

10:30  a.m.-12.-00  Noon 

•  Panel  Reports 

•  Other  Business 

12:00  Noon-l:00  p.m. — Lunch 
1:00  p.m.-4:30  p.m. 

Panel  Meetings 
1:00  p.m.-3:00  p.m. 

•  Atmospheric  Affairs 

Chairman:  S.  Fred  Singer.  Room  B-100 

Topic:  Acid  Rain 

Speakers: 

Derek  Winstanley,  Program  Coordinator 

Office,  National  Acid  Precipitation 

Assessment  Program 
Greg  Wetstone,  Staff,  Subcommittee  on 

Health  and  the  Environment  House 

Committee  on  Energy  and  Commerce 

1:00  p.m.-4:30  p.m. 

•  Federal/State  Relations 

Chairman:  John  Norton  Moore.  Room  416 
Topic:  Coastal  Zone  Management 

Consistency 
Speakers:  TBA 
4:30  p.m. — Adjourn  Regular  Meeting 

Wednesday,  December  12, 1964 

2001  Wisconsin  Avenue,  NW.,  Page  Building 

#1.  Room  416,  Washington.  DC 
9.-00  a.m.-12:30  p.m. 

Panel  Meeting 

•  Shipbuilding 
Chairman:  Don  Walsh 
Topic:  Work  Session 
Speakers:  None 

12:30  p.m. — Adjourn 

Additional  information  concerning 
this  meeting  may  be  obtained  through 
the  Committee's  Executive  Director, 
Steven  N.  Anastasion,  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere. 
3300  Whitehaven  Street.  NW.. 
Washington,  DC  20235. 

Dated:  Noveml>er  29. 1984. 
Steven  N.  Anastasion, 
Executive  Director 

|FR  Doc.  84-31878  Filed  12-4-84.  8:4S  •m) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notic««4-«1] 

Agency  Report  Forms  IhKter  0MB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  agency  report  forms 
under  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OVfB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
request  for  clearance  (S.F.  83), 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  December  17, 1984.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  Carl  F.  Steinmetz.  NASA 
Agency  Clearance  Officer,  Code  NIM, 
NASA  Headquarters,  Washington,  DC 
20546.  Kenneth  Allen,  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT 
Carl  F.  Steinmetz,  NASA  Agency 
Clearance  Officer,  (202)  453-2941. 

Reports 

Title:  Space  Flight  Participants  (NASA 

Teacher  in  Space  Project). 
Type  of  Request:  Annoxmcement  of 

Opportunity. 
Frequency  of  Report:  As  Required. 
Tjrpe  of  Respondents:  Elementary  and 

secondary  teachers. 
Annual  Reporting  Hours:  400,000. 

Abstract-Need/Users:  The 
Announcement  of  Opportunity  specifies 
the  eligibility  requirements  for  selection 


of  a  teacher  in  NASA's  Space  Flight 
Participation  Program. 
Rkhard  L.  DaiMs. 

Deputy  Director.  Logistics  Management  and 
Information  Programs  Division. 

|FR  Doc.  »«-3ie71  Filed  12-4-M:  «:4S  ami    _ 
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SMALL  BUSINESS  ADMINISTRATION 

Reportirtg  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  Reporting  and 
Recordkeeping  Requirements  Submitted 
for  OMB  Review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish 
notice  in  the  Federal  Register  that  the 
agency  has  made  such  a  submission. 
DATE:  Comments  must  be  received  on  or 
before  December  31. 1984.  If  you 
anticipate  commenting  on  a  submission 
but  find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  advise  the  OMB  reviewer  and 
the  Agency  Clearance  Officer  of  your 
intent  as  early  as  possible  before  the 
comment  deadline. 

Copiea 

Copies  of  the  form,  request  for 
clearance  (S.F.  83),  supporting 
statement,  instructions,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT 

Agency  Clearance  Officer  Elizabeth 
M.  Zaic,  Small  Business  Administration, 
1441  L  St..  NW.,  Room  200,  Washington. 
DC  20416,  Telephone:  (202)  653-8538. 

OMB  Reviewer:  Kenneth  B.  Allen. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Room  3235.  New  Executive 
Office  Building.  Washington.  DC  20503, 
Telephone:  (202)  395-3785. 

Information  Collections  Submitted  for 
Review: 

Title:  Application  Forms  for 
Participation  in  8(a)  Program 

Form  no.  SBA  1010  A-E&I 

Frequency:  On  occasion 

Description  of  Respondents:  Socially 
and  economically  disadvantaged 
individuals  under  Pub.  L  95-507.  to 
apply  for  8(a)  program  in  areas  of 
professional  and  non  professional 


services,  mfg..  construction,  regular 
dealers  and  concession  business. 
Annual  Responses:  2000 
Annual  Burden  Hours:  40000 
Type  of  Request:  Extension 

Dated:  November  3a  19M. 

Elixabetb  Zaic, 

Chief.  Information  Resources  Management 

Branch.  Smalt  Business  Administrolion. 

|FK  Doc  (4-31732  FiM  ia-«-«4;  B:46  Un| 
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I(t)esignation  of  Disaster  Loen  Area  No. 
6210)AindL21 


California;  Designation  of  Disaster 
Loan  Area 

The  above  numbered  designation  of 
Disaster  Loan  Area  (49  FR  43142)  and 
Amendment  #  1  (49  FR  45516)  are 
amended  by  adding  the  following 
Counties  within  the  State  of  California, 
as  a  result  of  Pub.  L.  98-473.  El  Nino 
related  ocean  conditions  in  the  Pacific 
Ocean  beginning  December  1982:  Contra 
Costa.  Orange,  and  Santa  Barbara.  All 
other  information  remains  the  same.  i.e.. 
applications  for  loans  for  economic 
injury  may  be  filed  until  the  close  of 
business  on  July  22. 1985. 

(Catalog  of  Federal  Dorae»tic  Assistance 
Program  Nos.  59002  and  59008} 

Date:  November  28, 19B4. 

James  C  Sanders, 

Administrator. 

|FR  Doc.  M-31734  Filed  12~i-M;  B.'4S  am) 
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North  Carolina  District  Advisory 
Council;  Public  Meeting 

The  Charlotte  District  Office  of  the 
U.S.  Small  Business  Administration, 
located  in  the  geographical  area  of 
North  Carolina,  will  hold  a  District 
Advisory  Council  Meeting  at  9:00  a.m. 
on  Friday,  December  14, 1984,  at  the 
Charlotte  SBA  Office,  Northwestern 
Bank  Building.  Suite  700,  230  South 
Tryon  Street,  Charlotte  NC  28202.  to 
discuss  such  matters  as  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Gary  A.  Keel  District  Director.  U.S. 
Small  Business  Administration, 
Northwest*n  Bank  Building,  Suite  700, 
230  South  Tryon  Street.  Charlotte.  NC 
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28202,  telephone  number  area  code  (704) 

371-6561. 

lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
November  29, 1984. 

|FR  Doc  Bt-31733  Filed  1Z-4-M:  S:4S  ■in| 
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DEPARTMENT  OF  STATE 
(PutMic  Notice  923] 

Extension  of  the  Restrictions  on  the 
Use  of  United  States  Passports  for 
Travel  to,  in,  or  Through  Libya 

On  December  11, 1981,  pursuant  to  the 
authority  of  Executive  Order  11295  (31 
FR  10603),  and  in  accordance  with  22 
CFR  51.72(a)(3),  the  use  of  the  United 
States  passport  for  travel  to,  in,  or 
through  Libya  was  restricted.  These 
restrictions  have  been  subsequently 
extended  on  November  29, 1982  (Public 
Notice  published  December  6, 1982),  and 
on  November  29, 1983  (Public  Notice 
published  December  13, 1983).  These 
actions  were  required  by  the  unsettled 
relations  between  the  United  States  and 
the  Government  of  Libya  and  the  threats 
of  hostile  acts  against  Americans  in 
Libya. 

The  government  of  Libya  still 
maintains  a  decidely  anti-American 
stance  and  continues  to  emphasize  their 
willingness  to  direct  hostile  acts  against 
the  United  States  and  its  nationals.  The 
American  Embassy  in  Tripoli  remains 
closed  thus  preventing  the  United  States 
from  providing  routine  diplomatic 
protection  or  consular  assistance  to 
Americans  who  may  travel  to  Libya. 

In  light  of  these  events  and 
circumstances,  I  have  determined  that 
Libya  continues  to  be  an  area  ".  .  . 
where  there  is  imminent  danger  to  the 
public  health  or  physical  safety  of 
United  States  travelers." 

Accordingly,  United  States  passports 
shall  remain  invalid  for  use  in  travel  to, 
in,  or  through  Libya  unless  specifically 
validated  for  such  travel  under  the 
authority  of  the  Secretary  of  State. 

This  Public  Notice  shall  be  effective 


upon  publication  in  the  Federal  Register 
and  shall  expire  at  the  end  of  one  year 
unless  extended  sooner  or  revoked  by 
Public  Notice. 

Dated:  November  29, 1984. 
George  P.  Shultz. 
Secretary  of  State. 

|FR  Doc.  M-31757  Filed  12-4-M:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

(Supplement  to  Department  Circular.  Public 
Debt  Series  No.  37-S4] 

Notes;  Series  G-1990 

Washington.  November  29, 1984. 

The  Secretary  announced  on 
November  28, 1984,  that  the  interest  rate 
on  the  notes  designated  Series  G-1990, 
described  in  Department  Circular — 
Public  Debt  Series— No.  37-84  dated 
November  16, 1984,  will  be  11  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  11  percent  per  annum. 
Carole  Jones  Dineen. 
Fiscal  Assistant  Secretary. 

|FR  Doc.  B4-317Z3  Filed  i2-4-M:  8:4S  am] 
BILUNO  CODE  4t10-4IMi 


(Supplement  to  Department  Circular;  Public 
Debt  Series  No.  3S-84] 

Notes;  Series  H-1990 

Washington,  November  29, 1984. 

The  Secretary  announced  on 
November  28, 1984,  that  the  interest  rate 
on  the  notes  designated  Series  H-1990, 
described  in  Department  Circular — 
Public  Debt  Series— No.  37-84  dated     * 
November  16, 1984,  will  be  11  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  11  percent  per  annum. 
Carole  Jones  Dineen, 
Fiscal  Assistant  Secretary. 

|FR  Doc  M-31724  Filed  12-4-84:  8:4S  «n| 
BILUNQ  COOC  aiO-40-M 
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Sunshine  Act  Meetings 


This  section   of  the  FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 
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FEDERAL  HOME  LOAN  BANK  BOARD 
TiiflE  AND  DATE:  Monday.  December  10, 
1984,  at  9:30  a.m. 

PLACE:  In  the  Board  Room.  6lh  Floor. 
1700  G  St..  NW,  Washington,  D.C. 
STATUS:  Open  Meeting. 

CONTACT  PERSON  FOR  MORE 
IMFORMATION:    Ms.  Gravlee  (202-377- 
6679). 

MATTERS  TO  BE  CONSIDERED: 

Earnings-Based  Accounts 
Limitations  on  Direct  Investment  by  Insured 
Institutions 


Federal   Regisier 

Vol.  49.  No.  235 

Wednesday,  December  5,  T984 


Holding  Company  Indebtedness 

).|.  rmn. 

Secretary. 

No.  104.  November  3a  1904. 

|FR  Doc.  S4-317aa  Filed  n-30-M:  4:U  pin| 
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INTERNATIONAL  TRAOC  COMMISSION 
[USrrC  SE-84-S7] 

TIME  AND  date:  2:00  p.m..  Tuesday. 
December  11, 1984. 

place:  Room  117,  701  E  Street.  NW.. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints,  if  necessary. 

5.  Investigation  701-TA-224  fPreliminary) 
(Swine  and  Pork  Products  from  Canada) — 
brieHng  and  vote. 

6.  Investigation  751-TA-lO  (Frozen 
Concentrated  Orange  Juice  from  Brazil) — 
briefing  and  vote. 

7.  Any  items  left  over  from  previous  agenda. 


CONTACT  PERSON  FOR  MORV 
INFORMATION:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 

|FR  Doc  M-31778  Filed  11-W-M:  tiWamf 
■tLUNQ  COOE  7030-03-M 


POSTAL  RATE  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday. 

December  6. 1984. 

PLACE:  Conference  Room,  Room  500, 

2000  L  Street.  NW.,  Washington.  D.C. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Docket  No. 

MC84-1.  Phase  II.  Mail  Classification 

Schedule,  1984,  Special  Fourth  Class 

Mail. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  L  Clapp. 

Secretary,  Postal  Rate  Commission, 

Room  500,  2000  L  Street  NW.. 

Washington,  D.C.  20268.  Telephone  (202) 

254-3880. 

Charles  L  Clapp, 

Secretary 

|FK  Doc  84-317814  FIM  ia-3-M:  IftM  wnj 
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Coast  Guard 

Arms  and  Munitions 

State  Department 

Aviation  Safety 

Federal  Aviation  Administration 

Bioiogics 

Food  and  Drug  Administration 

Communications  Equipment 

Federal  Communications  Commission 

Crop  insurance 

Federal  Crop  Insurance  Corporation 

Navigation  (Water) 

Navy  Department 

Nuciear  Materiais 

Energy  Department 

Organization  and  Functions  (Government  A< 

Federal  Communications  Commission 

Radio 

Federal  Communications  Commission 

Radio  Broadcasting 

Federal  Communications  Commission 

Securities 

Securities  and  Exchange  Commission 

Television  Broadcasting 

Federal  Communications  Commission 
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Records  Service.  General  Services  Administration.  Washington. 
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Distribution  is  made  only  by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.  Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
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advance.  The  charge  for  individual  copies  is  $1.50  for  each 
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check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
2040^ 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 
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The  Preskfent 

PROCLAMATIONS 
47587     National  Pearl  Harbor  Rememberance  Day,  1964 
(Proc.  5288) 

Executive  AgenciM 


Agriculture  Department 

See  also  Animal  and  Plant  Health  Inspection 
Service:  Federal  Crop  Insurance  Corporation; 
Forest  Service. 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 
Agribusiness  Promotion  Council 


Animal  and  Plant  Health  inspection  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Trifly  eradication  in  Hawaii 

Antitrust  DWision 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgments: 

New  York  Great  Atlantic  ft  Pacific  Tea  Co.,  Inc^ 

et  al. 


Civil  Aeronautics  Board 

NOTICES 

47644  Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly  applications 
Hearings,  etc.: 

47645  Ports  of  Call  Travel  Club.  Inc. 

47645  Transamerica  Airlines,  Inc. 

47646  Unicom  Air,  Ltd. 

47645     International  cargo  rate  flexibility  policy; 

establishment 
47645     Standard  foreign  fare  level  establishment 

Coast  Guard 

RUl£S 

Anchorage  regulations: 
47602         Utah 

Commerce  Department 

See  International  Trade  Administration;  National 
Bureau  of  Standards;  National  Oceanic  and 
Atmospheric  Administration. 

Defense  Department 

See  Engineers  Corps;  Navy  Department. 

Education  I3epartment 

NOTICES 

Grants;  availability,  etcj 
47650         Independent  living  centers  program 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission. 


RULES 

47714     Nuclear  waste  repositories,  site  recommendations. 

guidelines 

NOTICES 

Environmental  statements;  availability,  etc: 
47801         Nuclear  waste  repository  sites,  Louisiana,  et  al. 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc: 
47648        Slidell.  LA,  and  Pearlington,  MS;  flood  control, 
interim  report 

E<)tial  Employment  Opportunity  Commission 

NOTICES 
47677     Meetings;  Sunshine  Act 

Federal  Aviation  Admirtistration 

RULES 

Airworthiness  standards: 
47594         Rotorcraft,  normal  and  transport  category;  flight 
characteristics,  systems  and  equipment; 
correction 

PROPOSED  RULES 

47621     Jet  routes 

NOTICES 

Advisory  circulars;  availability,  etc.: 
47673        Aircraft  engines;  installation,  removal,  or  change 
of  identification  data  and  identification  plates 

Federal  Communications  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
47604        General  Counsel  Office;  interception  of  phone 
conversations 
Radio  and  television  broadcasting: 
47608        Remote  control  operation  of  AM,  FM,  and  TV 
broadcast  transmitters 
Radio  stations;  table  of  assignments: 

47604  Alaska 

47605  Arkansas 

47605  California 

47606  Michigan 

47606  Minnesota 

47607  Texas 

PROPOSED  RULES 

Communications  equipment: 
47628        Industrial,  scientific  and  medical  equipment; 
equipment  authorization  program,  etc 
^  Radio  services,  special: 

4^641         Maritime  services;  portable  ship  station  licenses 
and  frequency  assignments  on  Great  Lakes; 
eligibility 
47625         Maritime  services:  VHF  port  operations  and 
bridge-to-bridge  channels 
Television  broadcasting: 
47625        Horizontal  and  vertical  blanking  intervals; 
waveform  standards 

NOTICES 

Meetings: 
47655         Reduced  Orbital  Spacings  Advisory  Conunittee 
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47590 
47589 


47617 
47612 


Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance;  various  conunodities: 
Peppers 
Texas  citrus;  interim 

PnCMKEO  RULES 

Crop  insurance;  various  commodities: 
Popcorn 
Tobacco 


Federal  Deposit  Insurance  Corporation 

Nonccs 
47677,    Meetings;  Sunshine  Act  (3  documents) 
4767S 

Federal  Election  Commission 

NOTICES 

47678     Meetings;  Sunshine  Act 


Federal  Energy  Regulatory  Commission 

NOTICES 
Hearings,  etc.: 

Beulah  Associates 

Birch  Creek  Hydro,  Inc. 

Cities  Service  Oil  &  Gas  Corp.  et  al. 

Gulf  State  Utilities  Co. 

Hibbing.  MN.  et  al. 

Iowa  Southern  Utilities  Co. 

Juntura  Associates 

Northwest  Central  Pipeline  Corp. 

Pacific  Power  &  Light  Co. 

Portland  General  Electric  Co. 

Public  Service  Co.  of  Indiana,  Inc. 

Southern  Company  Services,  Inc. 

Springfield  Associates  i3 

Union  Electric  Co. 

Woods  Creek,  Inc. 


47651 
47651 
47651 
47652 
47655 
47653 
47653 
47653 
47653 
47654 
47654 
47654 
47654 
47654 
47655 


47675 


Meetings: 
47655         Advisory  committees,  panels,  etc.;  Ophthalmic 
Devices  Panel  cancellation 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
47644         Medicine  Bow  National  Forest,  WY,  et  al. 

Health  and  Human  Services  Department . 

See  Food  and  Drug  Administration;  Social  Security 
Administration. 


Housing  and  UrtMn  Development  Department 

NOTICES 

Mortgage  and  loan  insurance  programs: 
Maximum  mortgage  limits  for  high-cost  areas 

Organization,  function,  and  authority  delegations: 
Assistant  Secretary  for  Housing-Federal  Housing 
Commissioner,  housing  development  grant 
program 
Prototype  cost  determinations 

Slum  clearance  and  urban  renewal: 
Rehabilitation  loan  program;  interest  rates 


47657 
47656 


47772 


47656 


47659 


Federal  Highway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bergen  and  Hudson  Counties,  N) 


47658 


Federal  Mine  Safety  and  Health  Review 
Commission 

NOTICES 

47678     Meetings;  Sunshine  Act 

Federal  Trade  Commission 

NOTICES 
47678     Meetings;  Sunshine  Act 

Fiscal  Service  i 

NOTICES 
47675     U.S.  Treasury  book-entry  securities  held  at  Federal 
Reserve  Banks;  fee  schedule;  correction 

Food  and  Drug  Administration 

PROPOSED  RULES 

Biological  products: 
47622         Cell  lines  used  for  manufacturing  biological 
products,  and  additional  standards  for  viral 
vaccines 
NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 
47655        Tea  Experts  Board;  rechartenng 


47663 


47663 


47663 


Indian  Affairs  Bureau 

NOTICES 

Indian  tribes,  acknowledgment  of  existence 
determinations,  etc.: 
Wintu  Indiana  of  Central  Valley 

Interior  Department 

See  also  Indian  Affairs  Bureau;  Land  Management 
Bureau;  Minerals  Management  Service. 

NOTICES 

Agency  information  collection  activities  under 
OMB  review  (2  documents) 


international  Trade  Administration 

NOTICES 

Scientific  articles;  duty  free  entry: 
47646        Environmental  Protection  Agency 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Apparatus  for  installing  electrical  lines  and 
components 


Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 

Alaska  Railroad  Corp.;  appointment  to  board  of 

directors,  exemption 
Railroad  services  abandonment: 

Burlington  Northern  Railroad  Co. 

Justice  Department 
See  Antitrust  Division. 

Labor  Department 

See  Occupational  Safety  and  Health 
Administration. 
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Land  IManagement  Bureau 

PROPOSED  RULES 

Mineral  leases;  single  payor  designation;  advance 
notice  [Editorial  Note:  For  a  document  on  this 
subject  see  entry  under  Minerals  Management 
Service) 
NOTICES 

Classification  of  public  lands: 
47660         Minnesota 

Conveyance  of  public  lands: 

47660  Arizona 

Environmental  statements;  availability,  etc.: 
47659        Colorado-Ute  Electric  Association,  Inc. 
Exchange  of  public  lands  for  private  land: 

47661  California 

47661  New  Mexico 

47659  Oregon 
Meetings: 

47660  Casper  District  Advisory  Council;  cancellation 
Rcsearph  natural  areas: 

47660         California 

Withdrawal  and  reservation  of  lands: 

47662  Oregon  (2  documents) 

Management  and  Budget  Office 

NOTICES 
47804     Budget  rescissions  and  deferrals 

Minerals  Management  Service 

PROPOSED  RULES 

47624     Mineral  leases;  single  payor  designation;  advance 
notice 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards,  Federal: 
47647        FIPS  Fortran  and  FIPS  Minimal  Basic;  proposed 
revision;  correction 


National  Oceanic  and  Atmospheric 
Administration 

RULES 

Financial  aid  to  fisheries: 
Fishermen's  Protection  Act  Procedures;  claims 
fee  provisions;  correction 

NOTICES 

Fishery  conservation  and  management: 
Foreign  fishing  permit  applications 


47611 


47647 


47602 
47649 


47665 
47666 

47667 

47665 


Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 
USS  Vincennes 

NOTICES 

Decommissioned  defueled  naval  submarine  reactor 
plants;  land  burial  disposal 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Alabama  Power  Co. 

Indiana  &  Michigan  Electric  Co. 
Petitions  filed: 

Audin,  Lindsay;  spent  fuel  shipping  casks 
Reports;  availability,  etc.: 

Pipe  breaks:  potential  evaluation 


Occupational  Safety  and  Health  Administration 

NOTICES 

Committees;  estabUshment,  renewals,  terminations, 
etc.: 
47664        Occupational  Safety  and  Health  National 
Advisory  Committee 

Oceans  and  Atmosphere,  National  Advisory 
Committee 

NOTICES 
47664     Meetings;  date  changes 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  CouncN 

NOTICES 
47678     Meetings;  Sunshine  Act 

Postal  Rate  Commission 

NOTICES 

Post  o^ice  closings;  petitions  for  appeak 
47667        West  Coxsackie,  NY 

Securities  and  Exchange  Commission 

RULES 

Securities  and  financial  statements: 
47594        Property-casualty  underwriters;  reserve 
disclosures  for  unpaid  losses,  etc 

NOTICES 

47672  Agency  information  collection  activities  under 
OMB  review 

Hearings,  etc.: 
47669        Columbus  ft  Southern  Ohio  Electric  Co. 
47669        Forest  City  Investment  Partners  lU  Limited 

Partnership  et  al. 
47671         Middle  South  Utilities,  Inc. 
47671         Pennsylvania  Electric  Co. 
47671         Public  Service  Co.  of  Oklahoma  et  al. 

Self-regulatory  organizations:  proposed  rule 

changes: 

47667  New  York  Stock  Exchange,  Inc. 
47672 .       Philadelphia  Stock  Exchange,  Inc. 

Self-regulatory  organizations;  unlisted  trading 
privileges: 

47668  Pacific  Stock  Exchange 

Small  Business  Administration 

NOTICES 

License  surrenders: 

47673  Thompson  Ventiu*  Group,  Inc. 

Social  Security  Administration 

RULES 

Public  assistance  programs: 
47603        Low  income  home  energy  assistance;  1985  FY 
State  median  income 

State  Department 

RULES 
47682     International  traffic  in  arms 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 

Federal  Highway  Administration. 

Treasury  Department 

See  Fiscal  Ser\'ice. 
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Presidential  Documents 


Proclamation  5286  of  December  4.  1984 

National  Pearl  Harbor  Remembrance  Day,  1984 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  the  morning  of  December  7. 1941,  the  Imperial  Japanese  Navy  launched  an 
unprovoked  surprise  attack  on  units  of  the  Armed  Forces  of  the  United  States 
stationed  at  Pearl  Harbor.  Hawaii.  Over  2,400  United  States  citizens  were 
killed  and  almost  1,200  were  wounded  in  the  attack.  This  battle  marked  our 
entry  into  World  War  II  arid  galvanized  the  will  of  the  American  people  to 
achieve  ultimate  victory. 

Today,  Japan  is  firmly  united  with  us  as  an  ally  in  defense  of  the  freedom  we 
share.  But  the  lesson  of  Pearl  Harbor  is  as  important  today  as  it  was  over  forty 
years  ago.  In  an  uncertain  world,  democracies  should  always  seek  peace  but 
also  be  prepared  to  defeat  aggression.  Military  strength  can  deter  war  and 
give  diplomacy  time  to  achieve  its  beneficial  results. 

The  people  of  the  United  States  owe  a  tremendous  debt  of  gratitude  to  all 
members  of  our  Armed  Forces  who  served  at  Pearl  Harbor  and  in  the  many 
battles  that  followed  in  all  other  theaters  of  action  of  World  War  II.  Their 
selfless  dedication  and  sacrifice  will  never  be  forgotten. 

The  Congress,  by  House  Joint  Resolution  392,  has  designated  December  7, 
1984,  as  "National  Pearl  Harbor  Remembrance  Day"  and  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  December  7,  1984,  as  National  Pearl  Harbor 
Remembrance  Day  and  call  upon  the  people  of  the  United  States  to  observe 
this  solemn  occasion  with  appropriate  ceremonies  and  activities  and  to  pledge 
eternal  vigilance  and  strong  resolve  to  defend  this  Nation  and  its  allies  from 
all  future  aggression. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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general  applicability  and  legal  effect,  most 
of  virhich  are  keyed  to  and  codified  in 
the  Ck>de  of  Federal  Regulations,  which  is 
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The  Code  of  Federal  Regulations  is  sold 
by  the  Supenntendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart413 

( Doc  No.  1679S;  AitkN.  No.  3] 

Texas  Citrus  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance  . 
Corporation,  USDA. 
action:  Interim  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
Texas  Citrus  Crop  Insurance 
Regulations  (7  CFR  Part  413).  effective 
for  the  1986  and  succeeding  crop  years, 
by  providing  procedures  for  an 
insurance  offer  at  a  given  production 
guarantee,  after  inspection,  on 
production  potential  of  less  than  3  tons 
for  a  crop  year  following  a  crop  year  in 
which  substantial  damage  has  occurred. 
The  intended  effect  of  this  action  is  to 
remove  a  restriction  affecting 
policyholders  relative  to  availability  of 
insurance  on  low  production  acreage 
due  to  previous  years  severe  crop 
damage. 

This  action  is  taken  under  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended.        « 
dates: 

Effective  date:  December  6, 1984. 

Comment  date:  Written  comments, 
data,  and  opinions  on  this  rule  must  be 
submitted  not  later  than  February  4, 
1985,  in  order  to  be  considered. 
ADDRESS:  Written  comments  on  this  rule 
should  be  sent  to  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 


of  Agriculture.  Washington.  D.C.  20250. 
telephone  (202)  447-3325. 
SUPPLCMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15, 
1983).  This  action  does  not  constitute  a 
review  as  to  the  need,  currency,  clarity, 
and  effectiveness  of  these  regulations 
under  those  procedures.  The  sunset 
review  date  established  for  these 
regulations  is  April  1, 1988. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defmed  by  Executive 
Order  No.  12291  (February  17, 1981). 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region; 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance:  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Merritt  W.  Sprague.  Manager.  FCIC, 
has  determined  that  an  emergency 
situation  exists  which  warrants  • 

publication  of  this  rule  without 
providing  a  period  of  public  comment 
During  a  severe  freeze  on  December  24, 
1983,  most  Texas  citrus  trees  were 
damaged  to  the  extent  that  orange  and 
grapefruit  production  will  be  below  3 


tons  per  acre  for  the  1985  crop  year.  This 
action  is  therefore  necessary  because 
the  extensive  damage  to  citrus  groves 
will  place  many  citrus  policyholders  in 
the  position  of  having  no  insurance 
protection  for  the  1986  crop  year  without 
this  change. 

FCIC  is  therefore  changing  the 
provisions  found  in  subsection  2.d.(2)  of 
the  policy  to  provide  that  if  such 
acreage  is  inspected  by  FCIC  and 
considered  acceptable  and  we  agree  in 
writing  to  insure  such  acreage, 
insurance  will  be  available.  A  change  in 
subsection  7.a.  of  the  policy  will  also 
allow  FCIC  to  make  an  offer  to  insure 
the  grove  at  a  given  production 
guarantee  after  inspection  of  groves  that 
have  had  severe  damage  and  have  not 
produced  3  tons  of  oranges  or  grapefruit 
the  previous  crop  year. 

All  Texas  citrus  policyholders  are 
presently  being  contacted  to  advise 
them  of  these  changes. 

FCIC  is  currently  making  inspections 
of  the  damaged  groves,  and  is  accepting 
such  written  mutual  agreements  on  the 
prescribed  form  (Form  FCI-2). 

Written  comments  will  be  solicited  by 
FCIC  for  60  days  after  publication  of  this 
rule  in  the  Federal  Register.  This  rule 
will  be  scheduled  for  review  so  that  any 
amendments  made  necessary  by  public 
comment  may  be  published  in  the 
Federal  Register  as  quickly  as  possible. 

All  comments  made  pursuant  to  this 
action  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation. 
Room  4096.  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.,  during  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  413 

Crop  insurance,  Texas  citrus. 
Interim  Rule 

PART  413— [AMENDED] 

Accordingly,  under  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Texas  Crop 
Insurance  Regulations  (7  CFR  Part  413), 
effective  for  the  1986  and  succeeding 
crop  years,  in  the  following  instances: 

1.  The  Authority  citation  for  7  CFR 
Part  413  is: 

Autliority:  Sees.  506.  SiA.  Pub.  L.  75-«3a  S2 
Stat.  73,  77  as  amended  (7  U.S.C.  1506. 1516) 
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2.  Section  413.7(d)2.d.(2)  is  revised  to 
read  as  follows. 
*        *        •        •        * 

2.  Crop,  acreage,  and  share  insured. 


(2)  Which  does  not  have  the  potential  of  3 
tons  per  acre  of  oranges  or  grapefruit  the  crop 
year  following  a  crop  year  in  which 
substantial  damage  occurred  unless 
inspected  and  considered  acceptable  by  us 
and  unless  we  agree  in  nvriting  to  insure  such 
acreage: 

3.  Section  413.7(d)7.a.  is  revised  to 
read  as  follows: 

•        *        •        •        • 

7.  Insurance  period. 

a.  Insurance  attaches  on  December  1  prior 
to  the  calendar  year  of  normal  bloom,  except: 

(1)  That  for  the  crop  year  following  a  crop 
year  in  which  substantial  damage  occurred, 
insurance  will  not  attach  until  the  acreage  is 
inspected  by  us  and  considered  acceptable, 
and  you  agree,  in  writing  to  the  production 
guarantee  we  offer  yott  for  such  crop  year, 
and 

(2)  That  for  the  initial  crop  year,  if  we 
accept  the  application  after  December  1. 
insurance  will  attach  on  the  twentieth  day 
after  you  sign  the  application. 

Done  in  Washington.  D.C.  on  October  23. 
1964. 

PrterF.Cola. 

Secretary.  Federal  Crop  Insurance 
Corporation. 

Dated:  November  3a  1984. 

Approved  by: 
Edward  Hews, 
Acting  Manager. 

|FR  Doc  S4-3iao7  Filed  I2-S-M:  8:4S  am) 
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7  CFR  Part  445 

lAmdt  No.  1;  Doc  Na  1331S] 

Pepper  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTKMi:  Final  rule. 

SUMMAIIY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
Pepper  Crop  Insurance  Regulations  (7 
CFR  Part  445),  effective  for  the  1985  and 
succeeding  crop  years  as  follows:  (1) 
Specifying  named  perils  as  the  causes  of 
loss;  (2)  prohibiting  coverage  for  peppers 
grown  for  direct  consumer  marketing;  (3) 
providing  that  coverage  will  not  attach 
to  acreage  where  peppers  were  planted 
the  previous  planting  period  except 
under  certain  conditions;  (4)  providing 
that  lack  of  available  plants  will  not  be 
a  consideration  in  requiring  replanting; 
(5)  providing  that  the  final  planting 
dates  will  be  in  the  actuarial  tables;  (6) 


increasing  the  minimum  value  of  unsold, 
harvested,  or  appraised  production  with 
respect  to  the  allowable  cost  for  harvest 
and  hauling;  (7)  increasing  the  replanting 
payment  to  $300  per  acre;  (8)  defining 
maximum  bed  width;  (9)  redefining  the 
planting  period;  and.  (10)  adding  two 
sections  dealing  with  "notices"  and 
"determinations."  The  intended  effect  of 
this  rule  is  to  update  the  policy  for 
insuring  peppers.  This  rule  is 
promulgated  under  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended. 
EFFECTIVE  DATE:  January  7. 1985. 
FOR  fuhtmer  information  contact: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1,1988. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17, 1981), 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region; 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 


Environmental  Assessment  nor  an 
Evironmental  Impact  Statement  is 
needed. 

On  Wednesday.  May  30, 1984,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  49 
FR  22487,  proposing  to  amend  the 
Pepper  Crop  Insurance  Regulations  (7 
CFR  Part  445),  as  set  out  in  the  summary 
above. 

The  public  was  given  60  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
was  received.  Therefore,  the  proposed 
rule  as  published  on  May  30, 1984,  is 
hereby  adopted  as  final. 

List  of  Subjects  in  7  CFR  Part  445 

Crop  insurance.  Peppers. 
Fuial  Rule 

PART  445— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Pepper  Crop 
Insurance  Regulations  (7  CFR  Part  445), 
effective  with  the  1985  and  succeeding 
crop  years,  in  the  following  instances: 

1.  The  authority  citation  for  7  CFR 
Part  445  is: 

Authority:  506.  516.  Pub.L  75^30.  52  Stat. 
73.  77.  as  amended  (7  U.S.C.  1506, 1516). 

2.  7  CFR  445.7(d)  is  revised  to  read  as 
set  forth  below: 

§  44S.7    Th«  application  and  policy. 

*  •  «  *  * 

(d)  The  application  for  the  1985  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37;  400.38).  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Pepper  Crop 
Insurance  Policy  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Pepper— Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  LNSURE:  We  shall 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we."  "us"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occuring  within  the 
insurance  period: 
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(1)  Frost: 

(2)  Freeze; 

(3)  Hail; 

(4)  Fire: 

J5)  Tornado: 

(6)  Hurricane: 

(7)  Tropical  depression  that  has  been 
named  by  the  U.S.  Weather  Service;  or 

(B)  Failure  of  the  irrigation  water  supply 
after  planting  due  to  unavoidable  cause; 
Unless  those  causes  are  expected,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9f(7). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1}  The  neglect,  mismanagement,  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants  or  emoployees: 

(2)  The  failure  to  follow  recognized  good 
pepper  farming  practices: 

(3)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project; 

(4)  Any  cause  not  specified  in  section  la  as 
an  insured  loss: 

(5)  The  failure  to  carry  out  a  good  pepper 
irrigation  practice:  or 

(6)  The  breakdown  of  irrigation  equipment 
or  facilities. 

2.  Crop,  acreage,  and  Share  insured. 

a.  The  crop  insured  is  peppers:  (1)  Which 
are  planted  for  harvest  as  fresh  market 
peppers:  (2)  in  which  you  have  a  share  as 
reported  by  you  or  as  determined  by  us, 
whichever  we  shall  elect  (3)  which  are  grown 
on  insured  acreage:  and  (4)  for  which  an 
amount  of  insurance  and  premium  rate  are 
provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
shall  l>e  irrigated  acreage  designated  as 
insurable  by  the  actuarial  table. 

c.  The  insured  share  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  peppers  at  the  time  of  each  planting 
period. 


d.  We  will  not  insure  any  acreage  of 
peppers  grown  by  any  person  if: 

(1)  The  person  had  not  grown  peppers  for 
commercial  sales  the  previous  crop  year  or 

(2)  The  person  had  not  participated  in  the 
management  of  the  pepper  farming  operation 
the  previous  crop  year. 

e.  We  do  not  insure  any  acreage: 

(1 )  Of  peppers  grown  for  direct  consumer 
marketing: 

(2)  Where  the  farming  practices  carried  out 
are  not  in  accordance  with  the  farming 
practices  for  which  the  premium  rates  have 
been  established: 

(3)  Which  is  not  irrigated: 

(4)  On  which  peppers  are  not  grown  on 
plastic  mulch; 

(5)  On  which  tomatoes,  peppers,  eggplants 
or  tobacco  have  been  grown  and  the  soil  was 
not  fumigated  or  properly  treated  before 
planting  peppters: 

(6)  Which  wag  planted  to  peppers  the 
preceding  planting  period,  unless  the  pepper 
plants  of  the  preceding  planting  period  were 
destroyed: 

(a)  Less  than  30  days  after  the  date  of 
planting:  or 

(b)  Less  than  60  days  after  the  date  of 
direct  seeding: 

(7)  Which  is  destroyed,  it  is  practical  to 
replant  to  peppers,  and  such  acreage  was  not 
replanted.  (The  unavailability  of  plants  for 
replanting  is  not  a  valid  basis  for  failing  to 
replant.) 

(8)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table: 

(9)  Of  volunteer  peppers: 

(10)  Planted  to  a  type  or  variety  of  peppers 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table: 

(11)  Planted  for  experimental  purposes:  or 

(12)  Planted  with  a  crop  other  than  peppers. 

f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  Kmit 
prior  to  planting. 


3.  Report  of  acreage,  share,  and  practice. 
You  must  report  at  the  time  of  each 

planting  period  on  our  form: 

a.  All  the  acreage  of  fall,  winter  and  spring- 
planted  peppers  in  the  county  in  which  you 
have  a  share: 

b.  The  practice,  including  the  l>ed  sice;  and 

c.  Your  share. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  pepper  plantings 
in  the  county.  This  report  must  be  submitted 
for  each  planting  period  on  or  before  the 
reporting  date  established  by  the  actuarial 
table  for  each  planting  period.  Ws  may 
determine  all  indemnities  on  the  basis  of 
information  you  submit  on  this  report.  If  you 
do  not  submit  this  report  l>y  the  reporting 
date,  we  may  elect  to  determine  by  unit  for 
each  planting  period  the  insured  acreage, 
share,  and  practice  or  we  may  deny  liability 
on  any  unit  for  any  planting.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval 

4.  Coverage  levels  and  amounts  of 
insurance. 

a.  The  coverage  levels  and  amounts  of 
insurance  are  contained  in  the  actuarial 
table. 

b.  Coverage  level  2  will  apply  If  yon  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
amount  of  insurance  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  amount  of 
insurance,  times  the  premium  rate,  timet  the 
insured  acreage,  times  your  share  at  the  time 
of  each  planting,  times  the  apphcable 
premium  adjustment  percentage  contained  in 
the  following  table. 
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b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1-Vi%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
Tirst  day  of  the  month  following  the  first 
premium  billing  date. 

c  Any  premium  adjustment  applicable  to 
the  contract  will  be  transferred  to: 

(1)  The  contract  of  your  estate  or  surviving 
spouse  if  you  die: 

(2)  The  contract  of  the  person  who  suceeds 
you  if  such  person  had  previously 
participated  in  the  fanning  operation:  or 

(3)  Your  contract  if  you  stop  fanning  in  one 
county  and  start  fanning  in  another  county. 

d.  If  participation  is  not  continuous,  any 
premium  will  be  computed  on  the  basis  of 
previous  unfavorable  insurance  experience 
but  no  premium  reduction  under  section  5a 
will  be  applicable. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  peppers  are 
planted  in  each  planting  period  and  ends  at 
the  earliest  of: 

a.  Total  destruction  of  the  peppers  on  the 
unit: 

b.  Discontinuance  of  harvest  on  the  unit: 

c.  The  date  harvest  should  have  started  on 
the  unit  on  any  acreage  which  will  not  be 
harvested: 

d.  Final  harvest:  or 

e.  Final  adjustment  of  a  loss. 
S.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 
(1)  You  must  give  us  written  notice  if: 

(a)  You  want  our  consent  to  replant 
peppers  damaged  due  to  any  insured  cause 
(To  quality  for  a  replanting  payment,  the 
acreage  replanted  must  be  at  least  the  lesser 
of  10  acres  or  10  percent  of  the  insured 
acreage  sustaining  a  loss  in  excess  of  50 
percent  of  the  plant  stand  on  the  unit.): 

(b)  During  the  period  before  harvest,  the 
peppers  on  any  unit  are  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  the  peppers: 

(c)  You  want  our  consent  to  put  the  acreage 
to  another  use:  or 

(d)  After  consent  to  put  acreage  to  another 
use  is  given,  additonal  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  peppers  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant.  You 
must  notify  us  when  such  acreage  is 
replanted  or  put  to  another  use. 


(2)  You  must  give  us  notice  at  least  IS  days 
before  the  beginning  of  harvest  if  you 
anticipate  a  lost  on  any  unit. 

(3)  If  probable  loss  is  later  determined  and 
you  are  going  to  claim  an  indemnity  on  any 
unit,  notice  must  be  given  not  later  than  48 
hours: 

(a)  After  total  destruction  of  the  peppers  on 
the  unit: 

(b)  After  discontinuance  of  harvest  on  the 
unit:  or 

(c)  Before  harvest  would  normally  start  if 
any  acreage  on  the  unit  is  not  to  be 
harvested. 

b.  You  may  not  destory  or  replant  any  of 
the  peppers  on  which  a  replanting  payment 
will  be  claimed  until  we  give  consent. 

c.  You  must  obtain  written  consent  from  us 
before  ypu  destory  any  of  the  peppers  which 
are  not  to  be  harvested. 

d.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  peppers  on  the 
unit: 

(2)  Discontinuance  of  harvesting  on  the 
unit:  or 

(3)  The  date  harvest  should  have  started  on 
the  unit  on  any  acreage  which  will  not  be 
harvested. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  and  the 
value  received  for  all  peppers  on  the  unit  and 
that  any  loss  of  production  or  value  has  been 
directly  caused  by  one  or  more  of  the  insured 
casues  during  the  insurance  period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
amount  of  insurance  times  the  percentage  for 
the  state  of  production  defined  by  the 
actuarial  table: 

(2)  Subtracting  therefrom  the  total  value  of 
production  to  be  counted  (see  section  9f);  and 

(3)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  results 
in  a  lower  premium  than  the  actual  premium 
determined  to  be  due,  the  indemnity  will  be 
reduced  proportionately. 

e.  The  indemnity  will  be  reduced  by  the 
amount  of  any  replanting  payment. 

f.  The  total  value  of  production  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  The  total  value  will  include  any  amount 
received  for  peppers  on  the  unit  minus  the 
allowable  cost  as  designated  by  the  actuarial 
table. 


(2)  The  value  of  appraised  production  to  be 
counted  will  include: 

(a)  The  value  of  unharvested  mature  green 
and  red  peppers  and  the  value  of  the 
potential  production  lost  due  to  uninsured 
causes  or  the  failure  to  follow  recognized 
good  pepper  farming  practices: 

(b)  Not  less  than  the  dollar  amount  of 
insurance  per  acre  for  any  acreage 
abandoned  or  put  to  another  use  without  our 
prior  written  consent  or  which  is  damaged 
solely  by  an  uninsured  cause: 

(c)  The  value  of  any  appraised  production 
of  mature  green  and  red  peppers  on 
unharvested  acreage. 

(3)  Unharvested  peppers  injured  or  with 
defects  due  to  insurable  causes  which  cannot 
be  marketed  will  not  be  counted. 

(4)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
peppers  becomes  general  in  the  county  for 
the  planting  period: 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(5)  We  may  determine  the  amount  and 
value  of  production  of  any  unharvested 
peppers  on  the  basis  of  field  appraisals 
conducted  after  the  end  of  the  insurance 
period. 

(6)  The  value  of  unsold  harvested  or 
appraised  production  shall  be  determined  by 
multiplying  such  production  by  the  simple 
average  F.O.B.  shipping  point  price  per  IV^ 
bushel  (minus  allowable  cost  as  shown  by 
the  actuarial  table),  as  reported  by  the 
Federal-State  Market  News  Service,  for  the 
seven  consecutive  market  days  commencing 
the  earlier  of: 

(a)  The  date  harvest  starts;  or 

(b)  The  date  harvest  could  have  started  on 
any  acreage  which  will  not  be  harvested. 

The  price  for  such  peppers  will  not  be  less 
than  $8.00  per  iVb  bushel  minus  allowable 
cost  shown  by  the  actuarial  table. 

(7)  When  you  have  elected  to  exclude  hail 
and  Tire  as  insured  causes  of  loss  and  the 
peppers  are  damaged  by  hail  or  Tire, 
appraisals  for  uninsured  causes  will  be  made 
in  accordance  with  Form  FC1-78-A.  "Request 
to  Exclude  Hail  and  Fire". 

(8)  The  value  of  commingled  production  of 
units  will  be  allocated  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  of  each  unit. 

g.  A  replanting  payment  may  be  made  on 
any  insured  peppers  replanted  after  we  have 
given  consent  and  the  acreage  replanted  is  at 
least  the  lesser  of  10  acres  or  10  percent  of 
the  insured  acreage  sustaining  a  loss  in 
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excess  of  50  percent  of  the  plant  stand  fo 
unit. 

(1)  No  replanting  payment  will  be  mad> 
acreage  on  which  a  replanting  payment  has 
been  made  during  the  current  crop  year. 

(2)  The  replanting  payment  per  acre  will  be 
your  actual  cost  per  acre  for  replanting,  but 
will  not  exceed  the  product  obtained  by 
multiplying  S300.00  per  acre  by  your  share. 

h.  If  the  information  reported  by  your 
results  in  a  lower  premium  than  the  actual 
premium  determined  to  be  due,  the  replanting 
payment  and  the  indemnity  will  be  reduced 
proportionately.  - 

i.  Any  replanting  payment  will  be 
considered  as  an  indemnity. 

j.  You  must  not  abandon  any  acreage  to  us. 

k.  You  may  not  bring  suit  or  action  against 
us  unless  you  have  complied  with  all  policy 
provisions.  If  a  claim  is  denied,  you  may  sue 
us  in  the  United  States  District  Court  under 
the  provisions  of  7  U.S.C.  1508(c).  You  must 
bring  suit  within  12  months  of  the  date  notice 
of  denial  is  mailed  to  and  received  by  you. 

1.  We  will  pay  the  loss  within  30  days  after 
we  reach  agreement  with  you  or  entry  of  a 
Tmal  judgment.  In  no  instance  will  we  be 
liable  for  interest  or  damages  in  connection 
with  any  claim  for  indemnity,  whether  we 
approve  or  disapprove  such  claim. 

m.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
.  dissolved  after  the  peppers  are  planted  for 
any  crop  year,  any  indemnity  will  be  paid  to 
the  person(s)  we  determine  to  be  beneficially 
entitled  thereto. 

n.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purposes  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract,  and  such  voidance 
will  be  effective  as  of  the  beginning  of  the 
crop  yeari^fith  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  lo  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 


12.  Assignment  of  Indemnity 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
pari  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale  or  other  disposition  of  all 
peppers  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contract:  cancellation  and 
termination. 

a.  This  contract  will  be  in  e^ect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  crop  year  by  giving  written 
notice  on  or  before  the  cancellation  date 
preceding  such  crop  year. 

c.  This  contract  will  terminate  as  to  any     . 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  claim 
will  be  the  date  you  sign  the  claim:  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  the  payment  under  such  other  programs 
and  set  off  was  approved. 

d.  The  cancellation  and  termination  dates 
are  July  31. 

e.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

f.  The  contract  will  terminate  if  no  premium 
is  earned  for  five  consecutive  years. 

16.  Contract  changes. 
We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your 


amount  of  insurance  at  which  indemnities  are 
computed  is  no  longer  offered,  the  actuarial 
table  will  provide  the  amount  of  insurance 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by  April  30  preceding  the 
cancellation  date.  Acceptance  of  any  changes 
will  be  conclusively  presumed  in  the  absence 
of  any  notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  pepper  crop  insurance: 

a.  "Acre"  means  43.650  square  feet  of 
plastic  mulch  not  more  than  6  feet  wide  (6 
foot  bed)  on  which  at  least  7,260  linear  feet 
row(s)  are  planted. 

b.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  amount  of  insurance,  coverage 
levels,  premium  rates,  practices,  insurable 
and  uninsurable  acreage,  and  related 
information  regarding  pepper  insurance  in  the 
county. 

c.  "County"  means  the  county  shown  on 
the  apphcation  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county,  as  8ho«vn  by  the  actuarial 
table. 

d.  "Crop  year"  means  the  period  within 
which  the  peppers  are  normally  grown 
beginning  August  1  and  continuing  through 
the  harvesting  of  the  spring-planted  peppers 
and  shall  be  designated  by  the  calendar  year 
in  which  the  spring-planted  peppers  are 
normally  harvested. 

e.  "Harvest"  means  the  final  picking  of 
marketable  peppers  on  the  unit. 

f.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

h.  "Mature  green  pepper"  means  a  pepper 
which  has  reached  the  stage  of  development 
that  will  withstand  normal  handling  and 
shipping. 

i.  "Peppers  Grown  for  Direct  Consumer 
Marketing"  means  peppers  grown  for  the 
purpose  of  selling  directly  to  the  consumer 
which  are  grown  on  acreage  not  subject  to  an 
agreement  between  producer  and  packer  to 
pack  the  production.  (The  producer-packer 
agreement  must  be  made  before  you  report 
your  acreage.) 

j.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  appHcable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

k.  "Planting"  means  transplanting  the 
pepper  plant  into  the  field  or  direct  seeding  in 
the  field. 

I.  "Planting  Period"  means  the  peppers 
planted  within  the  dates  specified  by  the 
actuarial  table,  as  fall-planted,  winter- 
planted  or  spring-planted. 

m.  "Plant  Stand"  means  the  number  of  live 
plants  per  acre  before  the  plants  were 
damaged  due  to  insurable  causes. 
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n.  "Replanltng"  means  performing  the 
cultural  pract)ces  necessary  to  replant 
insured  acreage  to  peppers. 

a  "SefYice  ofTice"  means  the  office 
servicing  jrour  contract  as  shown  on  (he 
application  for  instirance  or  such  otl^er 
approved  office  as  may  be  selected  by  you  or 
desiftnated  by  us. 

p-  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the 
peppers  or  a  share  of  the  proceeds  therefrom. 

q.  "Unit"  means  all  insurable  acreage  of 
peppers  for  each  planting  period  in  the 
county  on  the  date  of  planting  for  the  crop 
year 

(1)  In  which  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  peppers  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office  or  by  written 
agreement  with  us.  Units  as  herein  defined 
will  be  determined  when  the  acreage  is 
reported.  Errors  in  reporting  units  may  be 
corrected  by  us  to  conform  to  applicable 
guidetines  when  adjusting  a  loss.  We  may 
consider  any  acreage  and  share  thereof 
reported  by  or  for  your  spouse  or  child  or  any 
member  of  your  household  to  be  your  bona 
fide  share  or  the  bona  fide  share  of  any  other 
person  having  an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  FCICs 
Appeal  Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington.  D.C  on  July  31. 1964. 

Peter  F.  Cole. 

Secretary,  Federal  Crop  Insurance 
Corporation. 

Dated:  November  3a  19B4. 
Approved  by: 
Edward  Haws, 

Acting  \f onager 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  1, 27. 29,  and  »1 

IDoekat  No.  23266;  Amdts.  1-32. 27-21. 2»- 

24.  and  91-185] 

Rolorcraft  Regulatory  Review 
Program;  Amendment  No.  2 

Correction 

In  FR  Doc.  84-29088,  beginning  on 
page  44422,  in  the  issue  of  Tuesday, 
November  6, 1984.  make  the  following 
corrections: 

1.  On  page  44424.  column  one.  first  full 
paragrai^  line  nineteen,  "man"  should 
read  "mean". 

2.  On  page  44433,  column  three, 

S  27.672  (b),  in  the  last  line,  "failure" 
should  read  "failed". 

3.  On  page  44437,  column  two,  change 
No.  49..  line  three,  "words"  should  read 
"word". 

§29.1329(«)    [CorrMtsd] 

4.  On  page  44439,  third  column  in 

§  29.1329(e)  on  line  two  "or'  should  read 
"or"  and  on  line  three  "or"  should  read 

"or-. 

snjjNC  cooc  iso$-«i-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  229,  231,  and  241 

(Reteaas  No*.  33-6559;  34-21521;  iC-142S3; 
FR-20;  Fits  S-7-9-64] 

Rules  and  Guide  for  Disclosures 
Concerning  Reserves  for  Unpaid 
Claims  and  Claim  Adjustment 
Expenses  of  Property-Casualty 
Underwriters 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rules  and  guide. 

summary:  The  Commission  is  adopting 
rules  and  authorizing  an  industry  guide 
to  improve  disclosures  concerning  the 
underwriting  and  claims  reserving 
experience  of  property-casualty 
insurance  underwriters.  The  disclosures 
are  intended  to  assist  investors  in 
understanding  and  evaluating 
companies'  reserving  practices  and  the 
effect  on  reported  income  of 
adjustments  to  reserves  established  in 
prior  periods  and  in  comparing  those 
practices  and  adjustments  among 
entities. 

DATE  This  document  is  effective 
December  6. 1984.  The  rules  and  guide 
are  applicable  to  filings  containing 
financial  statements  for  fiscal  years 


ending  after  December  15, 1984,  except 
that  Exhibit  29  required  by  Ruie  601  of 
Regulation  S-K  (9  229.601(a)(29))  is 
applicable  to  filings  containing  financial 
statements  for  fiscal  years  ending  after 
December  15, 1985  with  earlier 
application  encouraged. 

FOa  niRTHER  INFORMATION  CONTACT: 

Jeremiah  Harrington  or  Dorothy  Walker 
(202-272-2130).  Office  of  the  Chief 
Accountant  or  Howard  Hodges  (202- 
272-2553),  Division  of  Corporation 
Finance.  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549. 

SUPPLEMENTARY  INTORMA-nON: 

Background 

On  February  15, 1984  the  Commission 
issued  a  release  proposing  to  require 
additional  disclosures  concerning  the 
underwriting  and  claims  reserving 
experience  of  property-casualty  ("P/C") 
underwriters.  (49  FR  6911,  Release  No. 
33-6513).  The  Commission  had  become 
concerned  that  the  existing  disclosures 
about  loss  reserves  and  the  effects  of 
adjustments  to  loss  reserves  estimated 
in  prior  years  were  inadequate,  thereby 
impeding  the  ability  of  investors  to  fully 
evaluate  the  financial  condition  and 
results  of  operations  of  enterprises  with 
significant  P/C  reserve  liabilities. 
Additional  disclosures  regarding 
reserving  methods  and  experience  were 
considered  necessary  to  improve  the 
ability  of  users  to  evaluate  the  financial 
statements  of  P/C  underwriters. 

Forty-two  comment  letters  were 
received  in  response  to  the  proposal.' 
Virtually  all  commentors  supported  the 
overall  objectives  of  the  release  with  a 
significant  number  acknowledging  the 
need  for  improved  disclosures.  Most 
commentors.  however,  suggested 
substantial  revisions  to  the  proposal 
which  they  thought  would  enhance 
investor  ability  to  understand  or  use  the 
disclosures  or  would  otherwise  reduce 
its  costs  and  complexity. 

The  remainder  of  this  release  contains 
a  Summary  of  the  Final  Rules  and 
Guide,  and  the  reasons  for  changes  from 
the  proposal  in  the  order  listed  below: 

— Summary  of  Final  Rules  and  Guide 
— Summary  of  Changes 
— Disclosure  Threshold  Criteria 
— Reconciliation  of  Beginning  and 

Ending  Claims  Reserves 
— Provision  for  Inflation 
— Disclosures  Related  to  Discounting 


'  Twenty-three  comment  lettera  were  received 
from  induatry.  one  from  an  institution  repreMtitinn 
actuaries,  eight  from  accounting  rirmi.  one  from  an 
institution  representing  accountants,  and  nine  from 
financial  analysts. 
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— Disclosures  About  Differences 

Between  GAAP  and  Regulatory 

Reserves 
— Summary  Financial  Disclosures  about 

P/C  Activities 
— Information  from  Reports  Furnished  to 

State  Insurance  Regulatory 

Authorities 

Summary  of  Final  Rules  and  Guide 

The  final  rules  and  guide,  like  the 
proposals,  provide  for  different  levels  of 
user  interest  and  different  levels  of 
registrant  concentration  in  P/C 
insurance  underwriting  operations.  The 
information  called  for  by  the  Guide  * 
will  provide  investors  with  information 
about:  (1)  Certain  significant 
transactions  during  the  periods  being 
reported  on,  (2)  changes  in  historical 
reserve  amounts  for  the  latest  ten  years, 
(3)  a  company's  reserving  practices, 
including  those  used  in  estimating 
infiation,  and  significant  changes  in 
those  practices,  (4)  the  effect,  if  any,  of 
the  discounting  of  reserves,  and  (5)  any 
difference  between  reserves  reflected  in 
reports  to  state  regulatory  authorities 
and  those  appearing  in  financial 
statements  prepared  in  accordance  with 
generally  accepted  accounting  principles 
("GAAP"). 

For  those  investors  who  want  more 
detailed  financial  data,  an  exhibit 
requires  loss  reserve  information 
derived  from  reports  to  state  regulatory 
authorities,  on  a  consolidated  or 
combined  basis,  for  the  most  recent  year 
presented.  Also,  a  schedule  will  provide 
certain  financial  statement  details  of 
P/C  operations  and  financial  condition. 

The  Commission  believes  that  the 
disclosure  requirements  and  guidelines 
set  forth  herein  are  necessary  to 
enhance  the  abihty  of  investors  and 
others  to  evaluate  the  financial 
condition  and  results  of  operations  of 
enterprises  with  significant  P/C  reserve 
liabilities. 

Summary  of  Changes 

The  Commission  has  carefully 
reviewed  the  comments  received  in 
response  to  the  proposal  and  has  made 
a  number  of  changes  designed  to 
respond  to  commentators'  concerns 
while,  at  the  same  time,  achieving  the 
Commission's  objectives  of  improved 
disclosures. 


The  two  issues  that  generated  the 
most  comment  were  disclosures  on 
disaggregated  reserves  by  line  of 
business  on  a  GAAP  basis  and  the 
disclosure  threshold  criteria.  Therefore, 
the  most  significant  changes  have  been 
made  in  these  areas.  First,  requirements 
have  been  eliminated  for  disaggregation 
of  reserve  amounts  computed  in 
accordance  with  GAAP  on  the  basis  of 
the  line  of  business  categories  used  in 
reports  to  state  regulators.  Second, 
criteria  for  determining  when  the 
disclosures  are  called  for  have  generally 
been  conformed  throughout  the  rules 
and  guide;  and  a  new  disclosure 
threshold  has  been  provided  to  be 
applied  to  the  separate  disclosures  of  (a) 
the  registrant  and  its  consolidated 
subsidiaries,  (b)  unconsolidated 
subsidiaries,  and  (c)  fifty-percenl-or- 
less-owned  equity  investees." 

The  first  change  is  reflected  in  the 
revision  of  one  of  the  proposed 
schedules  to  eliminate  disclosure  by  line 
of  business  and  the  elimination  of  the 
other  schedule.*  In  addition,  a  proposed 
Exhibit  *  which  required  line  of  business 
disclosure  was  replaced  by  a  simplified 
tabular  presentation  of  aggregate 
reserve  information  in  a  format 
suggested  by  several  commentators. 

The  second  change  responds  to  a 
number  of  commentators'  concerns  that 
the  proposed  disclosures  would  be 
triggered  by  an  income  test,  and  that 
this  could  result  in  disclosures  being 
called  for  one  year  and  not  the  next, 
because  of  the  volatility  of  P/C  earnings. 
Therefore,  circumstances  under  which 
the  disclosures  would  be  given  have 
been  revised  by  eliminating  the  test  of 
P/C  income  materiality,  but  reducing  the 
reserves  to  common  stock  ratio  test  from 
1:1  to  V4:l.  Commentators  also  pointed 
out  that  group  (a)  or  (b)  or  (c)  above 
might  be  insignificant  in  a  particular 
case  and  that  the  cost  of  presenting 
detailed  information  for  an  insignificant 
group  of  entities  would  exceed  any 
related  benefits  to  investors.  Therefore, 
the  final  rules  and  guide  do  not  call  for 
information  for  any  group  whose  P/C 
reserves  are  less  than  5%  of  the  P/C 
reserves  attributable  to  the  enterprise  as 
a  whole. 

These  changes,  as  well  as  certain 
other  changes,  are  discussed  in  more 
detail  in  the  rest  of  this  release. 


*  Ttie  Guide  applies  to  the  description  of 
business,  but  allows  for  presentation  of  the 
information  in  Management's  Discussion  and 
Analysis  (  "MDAA")  if  in  management's  opinion 
such  presentation  would  lie  more  meaningful  to 
investors.  The  indication  by  the  Guide  that  an  item 
should  be  considered  for  discussion  in  the 
description  of  business  does  not  change 
management's  responsibilities  under  the  MUftA 
requirements  of  Regulation  S-K  |17  CFR  22g.303|. 


*  It  is  anticipated  that  registrants  would  l>e  either 
consolidating  or  not  consolidating  material 
insurance  subsidiaries  and  therefore  would  only 
need  to  provide  disclosures  for  a  maximum  of  two 
categories. 

*  Proposed  Rules  |  210.12-18  and  12-19. 
respectively  (of  Regulation  S-X). 

'  Proposed  ti  229.601  (a)  30  and  |b)  30  (of 
Regulation  S-K). 


Disclosure  Threshold  Criteria 

An  issue  that  generated  significant 
comment  was  the  absence  of  separate 
tests  for  determining  the  need  for 
presentation  of  separate  information  for 
unconsolidated  subsidiaries  and  50%-or- 
less-owned  equity  investees. 
Commentators  considered  it 
impracticable  to  provide  detailed 
disclosures  for  what  may  be 
insignificant  groups  of  subsidiaries  or 
investees.  Some  also  stated  that  many 
50%-or-less-owned  equity  investees  are 
public  companies  that  would  be 
required  to  include  claim  reserve 
disclosures  in  their  own  filings  with  the 
Commission. 

The  final  rules  and  guidelines  include 
criteria  that  are  responsive  to  the 
concerns  of  commentators.  First,  to  the 
extent  possible,  the  criteria  have  been 
conformed  in  each  requirement. 
Disclosure  requirements  are  triggered 
when  P/C  reserves  exceed  one-half  of 
consolidated  common  stockholders' 
equity.  Second,  exemptions  have  been 
provided  for  certain  quantitative  data  of 
50%-or-less-owned  equity  investees  if 
those  entities  provide  disclosures  to  the 
Commission  as  registrants  in  their  own 
right.  Third,  if  ending  reserves  of:  (a) 
The  registrant  and  its  consolidated 
subsidiaries,  (b)  unconsolidated 
subsidiaries  or  (c)  the  proportionate 
share  of  the  registrant  and  its  other 
subsidiaries  in  the  reserves  of  its  50%- 
or-less-owned  equity  investees  are  less 
than  5%  of  the  total  reserves  of 
categories  (a),  (b)  and  (c),  that  category 
has  been  omitted  from  the  disclosure 
requirements. 

Reconciliation  of  Beginning  and  Ending 
Claims  Reserves  and  Exhibit  of 
Deficiences  (Redundancies) 

The  proposal  called  for  a 
reconciliation  of  beginning  and  ending 
GAAP  reserves  for  unpaid  claims  and 
claim  adjustment  expenses  in  the 
aggregate,  for  each  of  the  latest  three 
years.  Disclosure  of  the  portion  of 
incurred  losses  for  each  year 
attributable  to  the  current  year  and  to 
each  of  the  two  preceding  years 
separately  was  also  proposed,  as  well 
as  the  amount  of  discount  reflected  in 
the  provision  for  losses  for  the  current 
year  and  the  amortization  of  discounts 
provided  in  prior  years. 

The  principal  opposition  to  the 
proposed  reconciliation  concerned  the 
requirement  to  disaggregate  incurred 
losses  attributable  to  prior  years.  Some 
commentators  indicated  that  the 
breakdown  of  losses  into  specific  prior 
years  was  difficult.  Others  were 
concerned  that  less  sophisticated 
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investors  might  simply  recalculate  net 
income  of  prior  jrears.  without 
recognizing  that  the  prior  years  already 
include  the  same  type  of  adiustments  for 
previous  years.  Other  commentators 
opposed  the  proposal  to  disclose  the 
effects  of  discounting  on  each  year's 
reconciliation.  Many  believed  it  would 
be  difficult,  if  not  impossible,  to  quantify 
discount  amortization.  Supportive 
commentators  indicated  that  the 
reconciliations  were  effective  in 
illustrating  the  impact  of  provisions  for 
prior  years'  losses  on  current  income. 

The  Commission  continues  to  believe 
that  investors  may  b«  able  to  better 
evaluate  reserves  if  they  can  review 
subsquent  adiustments  to  historical 
reserve  estimates,  and  that,  together 
with  management's  comments,  a 
reconciliation  of  reserves  is  appropriate. 
The  proposal  has  been  modified  to 
eliminate  the  provision  to  show 
separately  in  this  table  the  amount  of 
the  ad|ustment  to  income  in  the  current 
year  applicable  to  each  of  the  two  prior 
years.  However,  the  reconciliation  still 
calls  for  the  amount  of  the  adjustment  to 
income  in  the  current  year  applicable  to 
all  prior  years.  The  development  table 
discussed  below  provides  information 
about  adjustments  to  the  liability  for 
unpaid  claims  and  claim  adjustment 
expenses,  as  originally  reported,  on  a 
year  by  year  basis  for  the  ten  prior 
years.* 

Tlie  proposed  rules  would  also  have 
required  disclosure  by  statutory  line  of 
business,  of  deficiences  (redundancies) 
in  GAAP  claims  reserves  in  increments 
of  one  year,  five  years  and  ten  years. 
The  disclosure  would  have  been 
provided  separately  for  the  parent  and 
its  consolidated  subsidiaries,  for  the 
unconsolidated  subsidiaries  and  for  the 
50%-or-less-owned  equity  investees.  The 
proposal  also  required  disclosure  of  the 
amount  of  discount,  if  any,  amortized 
during  each  development  period, 
disclosure  whether  claims  reserves  were 
ceded  during  any  of  the  years  during 
each  development  period,  and.  if  so,  a 


'Only  vi^l  yean  coverane  would  be  expected  to 
be  provided  for  calendar  year  1984  and  only  nine 
year»  coverage  is  required  for  calendar  year  1985. 
The  phaaad-in  requirement  ia  consistent  wit)i 
changea  in  raporlinf  requirements  ot  state 
regulatory  authoritiea. 


statement  of  the  reserves  eliminated  and 
the  related  premiums  paid. 

Comment  letters  from  all  groups 
suggested  that  the  informati,on  was  too 
detailed  (particularly  with  respect  to  the 
disclosures  by  line  of  business),  and  that 
it  represented  only  one  of  many  formats 
in  which  someone  might  want  to 
consider  the  basic  data.  A  significant 
number  of  commentators  suggested 
alternative  approaches  to  reduce  the 
cost  and  complexity  of  the  proposed 
disclosure,  the  principle  focus  being  on 
providing  information  on  an  aggregate 
basis.  In  this  connection,  commentators 
generally  agreed  that  a  discussion  by 
management  of  the  registrant's  reserving 
experience  presented  in  reasonable 
proximity ^to  the  aggregate  development 
information  could  provide 
understandable  information  to  most 
readers. 

The  Commission  continues  to  believe 
that  disclosure  of  the  development  of 
incurred  claims,  paid  claims  and  claim 


reserves  is  necessary  for  an  evaluation 
of  a  P/C  underwriter's  reserving 
practices.  However,  it  agrees  with 
commentators  that  it  may  not  be 
necessary  to  provide  this  information  by 
line  of  business  to  meet  the 
Commission's  disclosure  objectives. 

Therefore,  the  provisions  of  Item  2B  of 
Guide  6  have  been  changed  to  include  a 
table  which  reflects  reserve 
development  information  on  an 
aggregate  basis.  This  table  is  intended 
to  inform  investors  of  the  materiality  of 
adjustments  required  during  periods 
following  the  dates  as  of  which  its 
original  reserves  were  established  by 
showing  the  historical  pattern  of 
changes  in  reserve  estimates  and  claim 
payments.  The  Commission  believes 
that  disclosure  of  the  historical  patterns 
and  management's  explanation  of  such 
changes  will  provide  investors  with 
greater  understanding  of  the  factors  that 
may  affect  future  earnings.  An  example 
of  the  table  follows. 
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commentators  as  a  ooal  aHoctve  way  to  meet  the  Commissions  ol)|eclive8  ss  stated  in  me  proposal 


The  table  is  intended  to  illustrate  the 
manner  in  which  reserve  estimates 
change  as  time  passes.  Each  column 
reflects  the  underwriter's  experience 
with  the  reserve  it  estimated  at  the  end 
of  the  stated  fiscal  year.  The  first  line 
shows  the  reserve  as  originally  reported. 
The  middle  portion  shows  the 
cumulative  amounts  paid  as  of  the  end 


of  successive  years  with  respect  to  thai 
reserve  liability.  The  lower  portion 
shows  retroactive  reestimates  of  the 
reserve  as  of  the  end  of  successive  years 
resulting  from  management's  awareness 
of  additional  facts  and  circumstances. 
To  examine  the  pattern  of  payments  or 
changes  with  respect  to  a  particular 
reserve  estimates  investors  would  ^ 


rtihiiel  BiealiriB  t  VaL  4ii  N)o>  23ft  //  Thttrsda^  Decembec  6,  MM  /  Rtries  and 


sinpi]!  leed  i^icwia  tin  coliunii-  unfet  tiia4t 


PKovisioa  fbr  hfhiiDB. 

Altheugtk  iadusim  slia.psosiaan  tas 

inflatiiat  im.  cstimaSsd  nservc&  is 
required  by  Statamsniof  PiaanciaL 
Accounting  Standacds  Ma  001  ■• 
specific  nuibod  is  psassrilMadtiK- 
calculating  that  provision.  The  proposal 
reqiHstled  disdiMun  ol  tli»  psgisttantTk 
method  of  esliiinating  im  amount  ml  oay 
explicit  provisions  for  inflation  and  for 
the  circumstances  relied  upon  by 
management  in  accepting  the  adeq^iacy 
of  implicit  previsions  for  the  effects,  of 
inflation. 

A  number  of  cammenlalors  indicated 
that  the  provision  for  inflation  is 
included  in  overall  projections  of 
expected  elaim  co«4»  without  being 
speeifieally  identified.  These 
commentators  asserted  th»t  many 
factors  are  considered  when  providing 
for  reserves;  inflation  is  just  one  of  those 
factors;  and  it  is  not  feasible  or 
meaningful  to  separate  out  the  inflation 
factor  individually. 

The  Commission  believes  that  a 
generaf  description  of  each  registrant's 
practice  in  arriving  at  a  provision  for 
inflation  may  be  use&if  in  evaluating 
currently  reported  reserves.  Ptovisions 
for  inflalion  for  this  purpose  may  be 
taken  ta  mean  provision  for  future 
changes  in^ average  claim  sevejutias.,if 
this  permits  more  meaningful  disclostire. 

Under  the  guide,  registrants  would 
disclose  whether  they  make  provisions 
for  inflation  imphcitly  or  e.xplicitly. 
Those  whose  pnovision  is  implicit  wtuild 
discbne  how  they  aaliafy  themselves 
that  the  provision  is  appropriate.  Those 
who  make  explicit  provision  would 
describe  their  procedures  briefly. 

DisclosuitBB  Rslatod  to  Discouotiiig 

The  proposal  asked  for  a  statement  of 
the  difference  (estimated,  if  necessary) 
between  GAAP  basis  claims  reserves  on 
a  discounted  basis,  in  total  and  by 
statutory  line  of  business.  In  geoecal.. 
commentators  agreed  that  disclosure  of 
the  effects  of  discounting  is  appropriate. 
They  did  not  believe,  however,  that 
disclosure  of  discounts  deducted  from 
reserves  by  line  of  business  is  necessary 
unless  the  discount  of  a  particular  line  is 
material.  Some  expressed  concerns  that 
"grossing  up"  reserves  to  imdiscounted 
amounts  would  be  difficult  for 
registcoitB  who'  us*  discountisdi  tables 
required  by  regulatory  authorities. 

Proposed  Rule  12.-19  of  Regulation  S- 
X  would  have  required  disaggregation  of 
P/C  reserve  balances  and  the  discounts 
deducted  for  the  latest  two  year-ends  by 
the  lines  of  business  used  in  reports  to 
state  regulators.  This  breakdown  was. 


consideosd  •  cost  cffiBctive  raetlKKi  ta 
piBvijdb-invcalDrawithaD  indtaatianaf 
the  nlatiire- risks  of  die  Kserve; 
poti&liasi  •£  difCeMHls  P/zC  insurers. 
Commentators  pointed  out  thatfareigp. 
subsidiaries  have  no  need  to  prepare 
reserve  information  aa  tin  basis  of  the 
lines  of  busiaess  used  by  insurance 
regulators  in  the  United  States.  Other 
commentators  mentioned  that  11ns  of 
business  c]a«sirication  is  not  strictly 
uniform  from  company  to  company.  A 
number  suggested  that  disaggrvgation- 
by  segment  rather  than  by  line  of 
business  should  be  permitted. 

The  Commission  has,  therefore, 
amended  the  proposal  to  take  intty 
ac(u>uni  commenlators  concesns  in 
several  ways.  The  disclosures  by 
statutory  line  of  business  are  no  longer 
requioed.  Proposed  Rule  t2!-19  has-been 
eliminated.  A  coiuom  has  been  added  to 
Rula  12r-lA  to  provide  for  the  disclosure 
of  thfi  aggnegete  discounts  deducted 
from  the  reserves  foe  the  registrant  and 
consolidated  subsidiaries,  for 
unconsolidated  subsidiaries,  and  £or 
50%-or-le8S-owned  equity  investees.  A 
footnote  to  the  schedule  ret^^iires 
disclosure  of  the  rate,  or  range  of  rates, 
estimated  if  necessary,  at  which  the 
discount  was  computed  for  each 
category.  A  provision  calling  for 
disclosure  of  the  effects  of  discounting 
in  the  aggregate  has  been  retained Ui 
Pact  2(fi)(^)  of  the  Guide. 

Disclosorse  Abeut  Dtffeienees  Bfetween 
GAAP  and  Beguietery  Reserves 

The  proposal  asked  for  a  statement  of 
the  nature  and  amount  of  differences,  if 
any,  between  GAAP  basis  cteim 
reserves  and  statutory  cUum  rsserves»  in 
total  and  by  applicable  statutory  lines  of 
business.  Most  commentators 
recommended  omission  of  all  proposed 
requiremenls  to  present  information  by 
statutory  line  of  business,  but  believed  a 
reconciliatioa  of  aggregate  reserves 
would  be  appropriate.  A  few  suggested 
a  reconciliation  by  major  lines  of 
businaaa;  Some  objected  taths 
presentation  of  a  reconciliation  from 
statutory  to  GAAP  even  on  an  aggregate 
basis.  They  argued  that  the  principal 
difference  was  salvage  and  subrogation 
and  that  the  amounts  were  not  material. 
An  analyst  commented  that  the 
proposed  requirement  would  provide 
useful  information  that  is  unavailable 
elsewhere. 

The  Commission  had  been  advised 
that  the  aggregate  amount  of  the 
differences  between  reserves  reported 
in  GAAP  basis  flnancial  statements  and 
those  in  reports  to  state  regulatory 
authorities  using  regulatory  accounting 
principles  is  usually  small  and  that  they 
usually  occur  in  only  one  or  a  few 


stHttttasy  ttnes  of  business.  In  ondsr  tot 
pemnt  usees,  tm  )H%e  when  such 
diffiRences  indkiie  a  possiblis  ased  hr 
further  analysis*  the  Commission  has 
determined  to  nctain  tJM  pvoviMaR  for 
disclosure  of  tha  natuoe  ami  aggragats 
amount  of  such  difierencss  foe  the 
parent  and  tronsolidated  subsidiiories, 
for  mconsolidatsd  subsidiaries  and  for 
5B%-or-lessHi«wasd'  equity  irwestaes  in' 
the  Guide.  EXsclbsnre  of  amounts  which 
may  be  small  in  relation'  to-  aggregate 
reserve  amounts  is  believed  neeessary 
because  of  the  material  effect  on 
repotted  earnings  which  may  cesuU.  fism 
a  small  chaage  in  resence  amnuntsi 

Details  of  reconciliations  may  differ 
from  one  registrant  to  another 
depeiuling^on  such  factors  as  the  need  to 
make  eliminations  related  to 
consolidatixm  with  U£e  companies  or 
other  P/C  companies  and  currency 
fluctuations  among  others.  Each 
reconciling  amount  should  be  expfaiiied 
briefly. 

Suasmacy  Fiaancial  Diasbiaaiaa'  A  bant 
F/C  Activitiaa 

Proposed  Rule  12-18  would  have 
required  disclosure  of  certain  balance 
sheet  and  income  statement  items 
related  to  P/C  opecations  (on  a  GAAP 
basis),  by  atat\itory  Qne  of  busiiiess.  for 
the  parent  and  consolidated 
subsidiaries,  for  unconsolldatsd 
subsidiades,  and  for  50%-or-le88-owned 
equity  investees. 

Some  commentators  suggested, 
elimination  of  statutory  line  of  business 
disclosures  and  use  of  the  same 
alignment  sf  headings  ussd  in  Rule  12- 
16  (which  requires  certain, 
supplementary  iosurancs  information  by 
segment).  Others,  suggested  that  Rule 
12-16  and,  proposed  Rule  12-lS  are 
redundant  These  cammentBtoF»  may 
not  have  cecogniaenl  that  the  schedule 
required  in  Rula  12-16rapplies  only  to 
companies  fdingimder  Article  7 
(Insurance  Companies)  of  Regulation  S- 
X:  commercial  and  industrial  companies 
that  have  insurance  subsidiaries  but  file 
under  Article  5  do.  not  file  that  schedule. 
Some  may  not  have  realized  that 
grouping  data  by  segment  could sesultm 
inclusion  of  non-property-casualty 
information. 

The  Commission  continues  tn  believe 
thfat  when  P/C  loss  reserves  a» 
significant  (as  defined  in  the  nde),  it  is 
appropriate  to  require  more  detailed 
disclosure  of  certain  P/C  financial 
statement  amounts  in  order  toi  permit 
inter-enterprise  comparison  of  trends 
and  ratios.  Therefore,  when  P/C  related 
amounts  are  not  stated  separately  in  the 
financial  statements  of  rsgietranta 
engaged  in  diverse  activities,  certain 
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summary  disclosures  will  be  required  in 
new  Schedule  12-18.  Those  disclosures 
would  be  presented  separately  for  the 
registrant  and  its  consolidated 
subsidiaries,  the  registrant's 
unconsolidated  subsidiaries,  and  the 
registrant's  50%-or-le8s-owned  equity 
investees.  A  footnote  has  been  added  to 
the  schedule  to  allow  the  omission  of 
certain  immaterial  items  as  discussed  in 
"Disclosiu^  Threshold  Criteria"  above, 
and  an  exemption  has  been  provided  for 
certain  entities  which  file  with  the 
Commission  themselves. 

Information  From  Reports  Furnished  to 
State  Insurance  Regulatory  Authorities 

Proposed  Exhibit  29  of  Item  601  of 
Regulation  S-K  would  require  registrants 
to  present  Schedules  O  and  P  *  on  a 
consolidated  or  combined  basis  for  (a) 
the  registrant  and  its  consolidated 
subsidiaries,  (b)  unconsolidated 
subsidiaries  and  (c)  50%-or-less-owned 
equity  basis  investees  (proportionate 
share  only). 

Commentators  generally  agreed  that 
Schedules  O  and  P  could  provide  useful 
information  to  certain  investors  and 
analysts  and  they  should  be  provided  as 
an  exhibit.  The  industry  commentators 
indicated  few  difficulties  in  providing 
the  information  if  certain  immaterial 
entities  did  not  have  to  be  included. 
Accordingly,  exemptions  have  been 
provided  for  immaterial  entities  and  for 
certain  entities  which  file  with  the 
Commission  themselves  (as  discussed  in 
"Disclosure  Threshold  Criteria"  above). 

Effective  Date 

The  proposal  indicated  that  the 
Commission  anticipated  that  the  Final 
disclosure  provisions  would  be  effective 
for  years  ending  after  December  15, 
1984.  The  Commission  believes  that  it  is 
important  to  have  the  new  rules  and 
guide  in  place  and  effective  for  1984 
year-end  reporting  because  the 
disclosures  are  so  important  to 
investors.  Furthermore,  it  believes  that 
the  changes  made  in  response  to 
commentators'  concerns  have 
significantly  eased  any  reporting 
burdens,  and  therefore,  that  the 
December  15. 1984  effective  date  is 
appropriate. 

Concerns  about  the  effective  date 
expressed  by  commentators 
concentrated  on  the  difficulty  of 
providing  information  from  reports  to 
state  regulatory  authorities  (the  exhibit 
required  by  §  229.610(29))  in  greater 
detail  or  in  a  different  format  or  basis. 
The  final  provisions  were  specifically 


'Schedules  O  and  P  are  two  of  the  schedules 
required  in  reports  to  state  regulatory  authorities  by 
P/C  insurance  companies. 


changed  to  allow  for  providing  the 
information  on  the  same  basis  and  in  the 
same  format.  Further,  the  exhibit  will 
not  be  required  until  years  ending  after 
December  15, 1985. 

CodificatioD  Update 

The  "Codification  of  Financial 
Reporting  Policies"  announced  in 
Financial  Reporting  Release  No.  1  (April 
15. 1982)  [47  FR  21028]  is  updated  to: 

1.  Add  a  new  S  403.04  entitled 
"Disclosures  Concerning  Reserves  for 
Unpaid  Clain-s  and  Claim  Adjustment 
Expenses  of  Property-Casualty 
Underwriters." 

2.  Include  in  S  403.04  the  Sections  of 
this  release  entitled  "Disclosure 
Threshold  Criteria,"  "Reconciliation  of 
Beginning  and  Ending  Claims  Reserves," 
"Provision  for  Inflation,"  "Disclosures 
Relating  to  Discounting,"  "Disclosures 
about  Differences  between  GAAP  and 
Regulatory  Reserves,"  "Summary 
Financial  Disclosures  about  P/C 
Activities."  and  "Information  from 
Reports  Furnished  to  State  Insurance 
Regulatory  Authorities."  numbered  as 
specified  below: 

a.  Disclosure  Threshold  Criteria 

b.  Reconciliation  of  Beginning  and 
Ending  Claim  Reserves 

c.  Provision  for  Inflation 

d.  Disclosures  Relating  to  Discounting 

e.  Disclosures  about  Differences 
between  GAAP  and  Regulatory 
Reserves 

f.  Summary  Financial  Disclosures 
about  P/C  Activities 

g.  Information  from  Reports  Furnished 
to  State  Insurance  Regulatory 
Authorities 

This  codification  is  a  separate 
publication  issued  by  the  Commission.  It 
will  not  be  published  in  the  Federal 
Register/Code  of  Federal  Regulations 
System. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  604(a),  the  Commission  has 
prepared  an  analysis  of  the  economic 
impact  which  the  amendments  herein 
will  have  on  small  entities.  This  analysis 
is  attached  to  this  release. 

Text  of  Rules  and  Guide 

List  of  Subjects  in  17  CFR  Farts  210,  229. 
231  and  241 

Accounting.  Reporting  and 
recordkeeping  requirements.  Securities. 

The  Commission  hereby  amends  17 
CFR  Chapter  II  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 

1933.  SECURITIES  EXCHANGE  ACT  OF 

1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935.  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975 

Article  5 — Commercial  and  Industrial 
Companies  (17  CFR  Part  210) 

1.  By  revising  paragraph  (a)(3)  and 
adding  schedule  XIV  to  paragraph  (c)  of 
S  210.5-04  (Rule  5-04  of  Regulation  S-X) 
as  follows: 

S210.S-04    WiMt  schedules  are  to  tM  filed. 

(a)  •  •  • 

(3)  Schedules  III.  and  XIV  shall  be 
filed  as  of  the  date  and  for  the  periods 
specified  in  the  schedule. 

•        «        •        •        • 

(c)  *  *  * 

Schedule  XIV— Supplemental  Information 
Concerning  Property-casualty  Insurance 
Operations. 

The  schedule  prescribed  by  {  210.12-18 
shall  be  filed  when  a  registrant,  its 
subsidiaries  or  50%-or-le88-owned  equity 
basis  investees,  have  liabilities  for  property- 
casualty  ("P/C")  insurance  claims.  The 
required  information  shall  be  presented  as  of 
the  same  dates  and  for  the  same  periods  for 
which  the  infonnation  is  reflected  in  the 
audited  consolidated  financial  statements 
required  by  J§  210.3-01  and  3-02.  The 
schedule  may  be  omitted  if  reserves  for 
unpaid  P/C  claims  and  claims  adjustment 
expenses  of  the  registrant  and  its 
consolidated  subsidiaries,  its  unconsolidated 
subsidiaries  and  its  50%-or-less-owned  equity 
basis  investees  did  not,  in  the  aggregate, 
exceed  one-half  of  common  stockholders' 
equity  of  the  registrant  and  its  consolidated 
subsidiaries  as  of  the  beginning  of  the  fiscal 
year.  For  purposes  of  this  test  only  the 
proportionate  share  of  the  registrant  and  its 
other  subsidiaries  in  the  reserves  for  unpaid 
claims  and  claim  adjustment  expenses  of 
50%-or-less-owned  equity  basis  investees 
taken  in  the  aggregate  after  intercompany 
eliminations  shall  be  taken  into  account. 

Article  7 — Insurance  Companies  (17  CFR 
Part  210) 

2.  By  revising  paragraph  (a)(3)  and 
adding  schedule  X  to  paragraph  (c)  of 
9  210.7-05  (Rule  7-05  of  Regulations 
S-X)  as  follows: 

§  210.7-05    What  schedules  are  to  be  fllMl 

(a)  *  *  * 

(3)  Schedules  III,  V,  and  X  shall  be 
filed  as  of  the  dates  and  for  the  periods 
specified  in  the  schedule. 

(c)  •  •  * 
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Schedule  X — SuppiamenlaJ  laformation 
Concerning- Ptaputy^CasuaJty  Insurance 
Operations^. 

The  information  requlrerfby  }  210:12-18 
shall  be  presented  as  of  the  same  dates  and. 
for  the  same  periods  for  which  tt\8 
information  is  reflected  in  the  audited' 
consolidated  financial  statemeats  required  by 
SS  210.2-01  aiui3r-Q2.  The. schedule  may  be 


omitted  if  oaiKrvea  fbrunpaid  proparty- 
casualty  claims  and  claim  adjustment 
expenses  of  the  registrant  and  its 
consalidaisd  subaJdiaciM.  it»  unconsolldiUad 
subsidiaries  and  its  SOK-or-less-owned  equity 
basis  investees  did  not  ia  the  aggregate^ 
exceed-one-half  of  common  stockholders' 
equity  of  the  registrant  and  its  consolidated 
subsidiaries  a»  of  the  beginning  of  the  itiscal' 
year.  For  purposes  of  this  test,  orriy  the 


proportionatti  share  of  the  registrant  and  its 
othac  subsidiarie*  in^  the  reserves  for  unpaid 
claims  and  claim  adjustment  expensesaf 
50%-or-less-owned  equity  investees  takan.ia 
the  aggregate  after  intercompany 
eliminations  shall  t>e  taken  into  account 
Article  12^— Fijmt  and  Content  of  Scheduler 
(17  CFR  210 

3.  By  adding  8  2iai3-18  as  fallbwa: 


§aiatar1»^  Sufpisw***^  Iwlomiaboit  (for  Propwt»FC>«u>lty  loaugaoca  Dndarwritta). 


Affiliation  imMn  ragistrant 


Cokimn  A 


CalMinnB< 


unpaid 


adiustmanl 


CohmnC 


OlMOunt.M 

any. 
dKtucled  in 

COtUfTWI  C* 


Column  D 


Unoamad 
pramHsna 


ColumnE 


Eamad 


Column  F 


CetamS 


Omhs  and  daim 

BttMmant  eipanaai 

ncunao  relatadto 


(H  Currant 


(ei 


CohimnH 


iMUtMi 


propattiKaMially 
andbaa* 
(b|  UfwonaoMatad 
proparty  cmialty 


(O 

ol  registrant  and  its 
subsidianes  SO^-or- 
lesS'Ownod  pvoparty* 
cawaMyi 


■  InlBwnaMew  ncludad  m  auditad  fmanoai  stsMmants,  mctuding  otnai  sctMdUaa.  naad  noi  ba  repeated  m  ms  schadula  Column*  8.  C.  P.  and  E  are  ai  a(  tha  lialanoa  tfiaat  dataa.  cohimna 
F.  O.  H.  I.  J,  and  K  «a  )w  Dia  same  parods  fv  antucti  mooma  siatemants  tn  preaanted  m  Vm  regnirant  s  audnad  aonao«idatad  fmanoai  MalanaiW. 

»  Present  comdnad  or  consotidaled  amounts,  as  appropnate  tor  aactt  categoiT,  altas  Mwcompany  sHiswauona.  

» Information  •  not  iwainil  here  lor  50%o».*aaa-ownad  equity  investeea  ttial  file  amav  mtonnakon  wBi  Ih  Commiaaion  aa  regtstrent*  m  itw«r  iwn  ngnt.  it  ttwt  tact  wid  Bia  name  o«  the 
affiliated  regisuam  •  suMd.  W  andK<«  ruatrwae  m  any  oatagory  (al.  (b),  or  (c)  abo»e  is  less  than  5%  of  the  total  reserves  otherwise  rs^wad  loba  raportad  i  tt>«.sc(iaduta.  that  liasfosy  may 
IM  omitted  and  mat  tact  so  noted  It  the  amount  ol  the  reserves  attntxrtaWe  to  50%-or^es».ownad  a««ty  mvaanre  that  fla  Una- infonnation  a*  renalrantt  m  »m  owi  ngw  axcea*  95%  ot  the 
txxal  categtHV (c)  iseei  »s,  wiormakoir fa*  thaolhaf  50%mnless^Mimed  eqialy  anaalaaa naad  not  ba proMdad. 

•  Oisdoaa  m  a  looinola  to  tbaaciiaikJle  tita  rata,  or  range  o«  ratea.  aaimpMd  it  naoasaaiy.  at  imnKli  the  dIsoourM  was  i»mputed  tor  each  categaiih 


PART  229— STANDARD  INSTRUCTtOMS  FOR  FILING  FORMS  UftDER  SECtmiTIES  ACT  OF  1933.  SECURITIES  EXCHSMIGE 
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4.  By  adding  caption  (29)  to  the  Exhibit  Table  in  paragraph  (a)  of  }  229.601  (Item  601  (a)J  as  follows: 
§229iM1    EsMMte.  ,' 

•  »••••• 

Exhibit  Table 


Aot 


Exchange  Ad  lonna 


F-1 


F-a 


F-3 


S-1 


S-2 


S-3 


S-« 


s-11      s-14      S-1S     s-ia 


10 


S-K 


10-O        10-N 


(29)    Informatior 
state  msucanoa 


from   reports   furnisned 
reguMoiy  authoRtle* 


5.  By  adding  to  the  description  of 
exhibits  in  paragraph  (b)  of  %  229.601  a 
description  and  instructions  as  follows: 

§  229.601    Exhibits, 

*  *  *  *  « 

(b)*  •  * 

(29)  Information  from  reports 
furnished  to  stale  insurance  regulatory 
authorities,  (i)  If  reserves  for  unpaid 
property-casualty  ("P/C")  claims  and 


claim  adjustment  expenses  of  the 
registrant  and  its  consolidated 
subsidiaries,  its  unconsolidated 
subsidiaries  and  the  proportionate  share 
of  the  registrant  and  the  other 
subsidiaries  in  the  unpaid  P/C  claims 
and  claim  adjustment  expenses  of  its 
50%-or-les8-owned  equity  investees. 
taken  in  the  aggregate  after 
intercompany  eliminations,  exceed  one- 
half  of  thie  common  stockholdbrs'  equity 


of  the  registrant  and  its  consolidated 
subsidiaries  as  of  the  beginning  of  the 
latest  fiscal  year  the  foHovring 
information  should  be  supplied. 

(ii)  The  information  included  in 
Schedules  O  and  P  of  Annual 
Statements  provided  to  state  regulatory 
authorities  by  the  registrant  and/or  its 
P/C  insurance  company  affiliates  for  the 
latest  year  should  be  presented  in  tfie 
same  format  and  on  the  same  statutory 


.f 
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basis,  on  a  combined  or  consolidated 
basis  as  appropriate,  separately  for  each 
of  the  following: 

(A)  The  registrant  and  its 
consolidated  subsidiaries  and 

(B)  The  registrant's  unconsolidated 
subsidiaries  and 

(C)  Fifty-percent-or-less-owned  equity 
investees  of  the  registrant  and  its 
subsidiaries 

(iii)  The  combined  or  consolidated 
Schedules  O  and  P  of  50%-or-less-owned 
equity  investees  may  be  omitted  if  they 
file  the  same  information  with  the 
Commission  as  registrants  in  their  own 
right  if  that  fact  and  the  name  and 
ownership  percentage  of  such 
registrants  is  stated. 

(iv)  If  ending  reserves  in  category  (A), 
(B).  or  the  proportionate  share  of  the 
registrant  and  its  other  subsidiaries  in 
(C)  above  are  less  than  5%  of  the  total 
ending  reserves  in  (A).  (B),  and  the 
proportionate  share  of  (C),  that  category 
may  be  omitted  and  that  fact  so  noted.  If 
the  amount  of  the  reserves  attributable 
to  50%-or-Iess-owned  equity  investees 
that  file  this  information  as  registrants 
in  their  own  right  exceeds  95%  of  the 
total  category  (C)  reserves,  information 
for  the  other  50%-or-less-owned  equity 
investees  need  not  be  provided. 

(v)  Schedules  O  and  P  information 
need  not  be  included  for  entities  that  are 
not  required  to  file  Schedules  O  and  P 
«vith  insurance  regulatory  authorities. 
However,  the  nature  and  extent  of  any 
such  exclusions  should  be  clearly  noted 
in  the  Exhibit. 

(vi)  Registrants  whose  fiscal  year 
diners  from  the  calendar  year  should 
present  Schedules  O  and  P  as  of  the  end 
of  the  calendar  year  that  falls  within 
their  Bscal  year. 

(vii)  The  nature  and  amount  of  the 
difference  between  reserves  for  claims 
and  claim  adjustment  expenses 
reflected  on  Schedules  O  and  P  and  the 
aggregate  P/C  statutory  reserves  for 
claims  and  claim  adjustment  expenses 
as  of  the  latest  calendar  year  end  should 
be  disclosed  in  a  note  to  those 
Schedules. 
***** 

6.  S  229.801  is  amended  by  adding  a 
new  paragraph  (f)  which  lists  the  title  of 
Securities  Act  Industry  Guide  6  as 
follows: 

§  229J01    S«curNf««  Act  Industry  guMcs. 

***** 

(f)  Guide  6.  Disclosures  concerning 
unpaid  claims  and  claim  adjustment 
expenses  of  property-casualty  insurance 
underwriters. 

7.  S  229.802  is  amended  by  adding 
paragraph  (d)  which  lists  the  title  of 


Exchange  Act  Industry  Guide  4  as 
follows: 

922«,M2    Exchange  Act  mdwtry  guidM. 

•        *        *        •        • 

(d)  Guide  4.  Disclosures  concerning 
unpaid  claims  and  claim  adjustment 
expenses  of  property-casualty 
underwriters. 

PART  231— INTERPRETIVE  REI.EASES 
RELATING  TO  THE  SECURITIES  ACT 
OF  1933  AND  GENERAL  RULES  AND 
REGULATIONS  THEREUNDER 

8.  By  amending  Part  231  by  adding  this 
release  to  the  list  of  interpretive  releases 
set  forth  thereunder. 

9.  By  adding  the  Securities  Act 
Industry  Guide  6  [Disclosures 
Concerning  Unpaid  Claims  and  Claim 
Adjustment  Expenses  of  Property- 
Casualty  Insurance  Underwriters). 

Guide  •— Oisdosutas  (loaceming  Unpaid 
Claims  and  Claim  Adjustment  Expenses  of 
Propefty-Casuehy  insurance  Underwriter* 

1.  General  InstnJttions: 

The  Guide  applies  to  the  description  of 
business  portions  of  registration  statements 
of  companies  with  property-casualty  ("P/C") 
Insurance  reserves  for  which  Tinancial 
statements  are  required. 

The  information  should  be  furnished  if 
reserves  for  upaid  P/C  claims  and  claim 
adjustment  expenses  of  the  registrant  and  its 
consolidated  subsidiaries,  its  unconsolidated 
and  its  50%-or-le8s-owned  equity  basis 
investees,  taken  in  the  aggregate  after 
intercompany  eliminations,  exceed  one-half 
of  the  common  stockholders'  equity  of  the 
registrant  and  its  consolidated  subsidiaries 
as  of  the  beginning  of  the  latest  fiscal  year.. 
For  purposes  of  this  test  only  the 
proportionate  share  of  the  registrant  and  its 
other  subsidiaries  in  the  unpaid  claims  and 
claim  adjustment  expenses  of  50%-or-less- 
owned  equity  basis  investees  shall  be  taken 
into  account 

Information  should  be  presented  separately 
for  (a)  the  registrant  and  its  consolidated 
subsidiaries,  (b)  unconsolidated  subsidiaries 
and  (c)  50%-or-les8-owned  equity  investees.  If 
ending  reserves  in  category  (a),  (b),  or  the 
proportionate  share  of  the  registrant  and  its 
other  subsidiaries  in  (c)  above  are  less  than 
5%  of  the  total  ending  reserves  in  (a),  (b),  and 
the  proportionate  share  in  (c),  the  information 
called  for  by  Instruction  2B  with  respect  to 
that  category  may  be  omitted. 

Information  furnished  in  accordance  with 
this  Guide  should  generally  be  presented  in 
the  form  appearing  below.  However,  an 
alternative  presentation,  such  as  inclusion  of 
the  information  in  Management's  Discussion 
and  Analysis,  may  be  used  if  in 
management's  opinion  such  presentation 
would  be  more  meaningful  to  investors. 

Except  where  noted,  the  information 
furnished  pursuant  to  this  Guide  shall  be  for 
the  latest  annual  period  for  which  financial 
statements  are  required.  However, 
information  for  any  additional  interim 
periods  should  be  provided  to  the  extent 
necessary  to  keep  the  annual  information 


from  being  misleading,  such  as  where  a 
material  change  in  the  information  presented 
or  the  trend  evidenced  thereby  has  occurred. 
2.  Description  of  the  Business. 

A.  Discussion  Topics. 

The  following  should  be  among  the  matters 
discussed  in  the  description  of  business. 

(1)  The  nature  of  current  year  adjustments 
to  loss  reserves  recorded  in  prior  years. 

(2)  Reinsurance  transactions  (including 
"swaps"  of  reserves,  portfolio  loss  transfers, 
etc.)  which  have  a  material  effect  on  earnings 
or  reserves. 

(3)  Signiflcant  reserving  assumptions  and 
recent  changes  therein. 

(4)  The  nature  of  recent  changes  in  the 
terms  under  which  reinsurance  is  ceded  to 
other  insurers. 

(5)  Changes  in  the  mix  of  business, 
including  not  not  limited  to  changes  in  the 
location  of  business,  geographic  mix,  and 
types  of  risks  assumed. 

(B)  Changes  in  payment  patterns  due  to 
portfolio  loss  transfers,  structured 
settlements  and  other  transactions  and 
circumstances. 

(7)  Unusually  large  losses  or  gains. 

(8)  The  effect  of  currency  fluctuations. 

B.  Disclosures. 

The  following  (all  presented  in  accordance 
with  generally  accepted  accounting 
principles)  should  be  among  the  items 
included  in  the  description  of  business. 

(1)  Reconciliation  of  claims  reserves. 
An  analysis  of  changes  in  aggregate 

reserves  for  property  casualty  insurance 
claims  and  claim  adjustment  expenses  for 
each  of  the  latest  three  one-year  period  in  the 
following  tabular  format: 

(a)  Amount  of  reserves  for  unpaid  claims 
and  claim  adjustment  expenses  at  the 
beginning  of  eagh  year. 

(b)  Incurred  claims  and  claim  adjustment 
expenses: 

(i)  Provision  for  insured  events  of  the 
current  year 

(ii)  Increases  (decreases)  in  provision  for 
insured  events  of  prior  years 

Total  incurred  claims  and  claim  adjustment 
expenses 

(c)  Payments. 

(i)  Claims  and  claim  adjustment  expenses 
attributable  to  insured  events  of  the  current 
year 

(ii)  Claims  and  claim  adjustment  expenses 
attributable  to  insured  events  of  prior  years 
<  (d)  Other  (provide  an  explanation  of  each 
material  item) 

(e)  Amount  of  reserves  for  unpaid  claims 
and  claim  adjustment  expenses  at  the  end  of 
each  year. 

(2)  Loss  reserve  development. 
A  table  that  presents 

(a)  Amounts  of  reserves  for  unpaid  claims 
and  claim  adjustment  expenses  as  of  the  end 
of  each  of  the  ten  years  prior  to  the  latest 
Tiscal  year. 

(b)  The  cumulative  amount  paid  as  of  the 
end  of  each  succeedi.-ig  year  with  respect  to 
each  of  the  reserve  amounts  presented  in 
response  to  (a)  above. 

(c)  The  retroactively  reestimated  liability 
for  unpaid  claims  and  claim  adjustment 
expenses  as  of  the  end  of  each  succeeding 
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year  with  respect  to  each  of  the  reserve 
amounts  presented  in  response  to  (a)  above. 

(d)  The  difference  l)etween  the  latest 
reestimated  liability  presented  in  response  to 
(c)  with  respect  to  each  of  the  year-ends 
reflected  in  (a)  above  and  the  liabilities  set 
forth  in  (a). 

The  amounts  presented  in  (b),  (c),  and  (d) 
above  may  be  in  dollars  or  expressed  as  a 
percentage  of  the  amounts  in  (a). 

The  registrant  should  include  an 
explanation  of  the  data  which  will  disclose 
the  effects  of  unusual  circumstances,  for 
example  changes  in  reinsurance  agreements, 
which  might  distort  the  data. 

(3)  If  the  registrant  makes  explicit  provision 
for  the  effects  of  inflation  or  for  the  combined 
effects  of  a  number  of  factors  (including 
inOation]  that  are  expected  to  cause  future 
changes  in  claims  severities,  describe  briefly 
registant's  method  of  estimating  the  amount 
of  that  provision.  An  explicit  provision  is  one 
in  which  the  reserving  system  requires  the 
estimation  of  a  separate  provision  for 
inflation.  The  rates  may  be  generated  by  the 
system  or  obtained  from  other  appropriate 
sources.  If  the  registrant  makes  implicit 
provision  for  the  effects  of  inflation  or  for  the 
combined  effects  of  a  number  of  factors 
(including  inflation)  that  are  expected  to 
cause  future  changes  in  claims  severities 
describe  the  circumstances  on  which 
management  relies  in  concluding  that  the 
implicit  provision  is  adequate.  Provisions  for 
inflation  for  this  purpose  may  be  taken  to 
mean  provision  for  any  change  in  average 
claim  severities  if  this  permits  more 
meaningful  disclosure. 

(4)  State  the  amount  of  the  difference,  if 
any.  between  GAAP  basis  P/C  reserves  for 
claims  and  claim  adjustment  expenses  for 
each  of  the  groups  mentioned  in  the  next  to 
last  paragraph  of  Item  1  of  this  Guide  and 
statutory  P/C  reserves  for  claims  and  claim 
adjustment  expenses  in  total  for  each  of 
those  groups.  Explain  briefly  the  nature  and 
amount  of  principal  differences. 

(5)  State  the  amount  (estimated  if 
necessary)  by  which  GAAP  basis  claim 
reserves  have  been  discounted.  State  also  the 
effect  (estimated  if  necessary)  on  pre-tax 
income  (loss)  of  discounts  accrued  and  the 
effect  of  discounts  amortized.  Described 
briefly  the  principal  types  of  business  for 
which  reserves  are  discounted. 

PART  241— INTERPRETIVE  RELEASES 
RELATING  TO  THE  SECURITIES 
EXCHANGE  ACT  OF  1934  AND 
GENERAL  RULES  AND  REGULATIONS 
THEREUNDER 

10.  By  amending  Part  241  by  adding 
this  release  to  the  list  of  interpretive 
releases  set  forth  thereunder. 

11.  By  conforming  Exchange  Act 
Industry  Guide  4  (Disclosures 
Concerning  Unpaid  Claims  and  Claim 
Adjustment  Expenses  of  Property 
Casualty  Underwriters]  to  Securities  Act 
Industry  Guide  6  as  follows: 


Guide  4.  Disclosures  Concerning  Unpaid 
Claims  and  Claim  Adjustment  Expenses  of 
Property  Casualty  Underwriters. 

The  Guide  applies  to  the  description  of 
business  portion  of  registration  statements 
filed  on  Form  10  (Item  1)  (17  CFR  249.210).  in 
proxy  and  information  statements  relating  to 
mergers,  consolidations,  acquisitions,  and 
similar  matters  (Item  14  of  Sk:hedule  14A  and 
Item  1  of  Schedule  14C)  (17  CFR  240.14a-101 
and  240.14c-101|,  and  in  reporis  filed  on  Form 
10-K  (Item  1)  (17  CFR  249.310). 

(The  balance  of  the  Guide  is  identical  to 
Securities  Act  Industry  Guide  6.) 

VII,  Statutory  Authority 

The  Commission  is  requiring  the 
additional  disclosure  concerning 
property-casualty  insurance  claims 
reserves  pursuant  to  the  authority  in 
Sections  6. 7, 8. 10, 19(a)  and  Schedule  A 
(25)  and  (26)  (15  U.S.C.  77f,  77g.  77h,  77], 
77s(a),  77aa(25)  and  (26)]  of  the 
Securities  Act  of  1933;  Sections  12, 13, 
14, 15(d)  and  23(a)  (15  U.S.C.  78/,  78m. 
78n,  78o(d),  78(a)w]  of  the  Securities       \ 
Exchange  Act  of  1934. 

Dated:  November  27. 1984. 
By  the  Commission. 
Shirley  E.  Mollis, 

Acting  Secretary. 

Final  Regulatory  Flexibility  Analysis 

This  fmal  regulatory  flexibility 
analysis,  has  been  prepared  in 
accordance  with  5  U.S.C.  604(a].  It 
relates  to  requirements  for  disclosure  of 
information  concerning  management's 
historical  ability  to  provide  appropriate 
property-casualty  ("P/C")  insurance 
reserves  for  unpaid  claims  and  claim 
adjustment  expenses.  The  corresponding 
initial  regulatory  flexibility  analysis 
("IRFA")  appears  at  49  FR  6911  (Release 
No.  33-6513). 

1.  Need  for  and  Objectives  of  the 
Rule. 

The  Commission  believes  that 
currently  required  disclosures  with 
respect  to  the  financial  position  and 
results  of  operations  of  P/C  under- 
writers may  not  be  adequate  to  permit 
users  to  evaluate  reserve  estimation 
practices  and  experience  of  registrants 
with  significant  P/C  reserves. 

The  objective  of  the  required 
disclosures  is  to  provide  investors  with 
information  about  deficiencies  and 
redundancies  in  previously  estimated 
reserves  and  about  results  of  P/C 
underwriting  operations  to  permit  better 
understanding  of  reserving  practices  and 
experience  and  a  comparison  of 
reserving  experience  between 
registrants. 

2.  Issues  Raised  by  Public  Comments. 
Three  industry  commentators 

specifically  addressed  issues 
commented  upon  in  the  IRFA.  One 


financial  analyst  expressed  his 
agreement  with  the  IRFA  as  a  whole. 

The  industry  commentators  focussed 
on  statements  in  the  proposal  to  the 
effect  that  there  would  be  no  new 
recordkeeping  requirements  because  the 
necessary  data  is  already  generated  for 
use  in  reports  to  state  regulators.  They 
pointed  out  that: 

— Preparing  the  proposed  exhibits  and 
schedules,  in  formats  different  from 
those  used  in  statutory  annual 
statements,  would  require  a 
substantial  amount  of  time,  talent  and 
expense. 
— Foreign  subsidiaries,  in  general,  do 
not  now  report  to  anyone  on  the  basis 
used  by  U.S.  insurers  to  report  to  state 
regulatory  authorities.  It  would  be 
costly  to  develop  new  recordkeeping 
systems  to  comply  with  the  proposed 
requirements,  and  foreign  competitors, 
mutual  companies  and  nonregistered 
insurers  are  unlikely  to  accept  such 
costs. 

Other  comments  indicate  that  the 
amount  of  data  generated  by 
requirements  to  present  reserve 
deficiencies  and  redundancies  by 
statutory  lines  of  business  would  be 
excessive  for  average  investors  and  too 
restricted  in  approach  to  satisfy  the 
needs  of  financial  analysts. 

The  Commission  has  considered  the 
questions  raised  of  cost  involved  in 
complying  with  the  proposed  disclosure 
requirements  and  has  concluded  that  the 
costs  of  disaggregating  financial 
statement  amounts  presented  in. 
accordance  with  generally  accepted 
accounting  principles  ("GAAP")  by  the 
lines  of  business  used  in  reporting  to 
state  regulators  exceed  the  benefits  to 
be  derived  from  that  presentation. 
Therefore  disclosure  requirements  have 
been  revised  to  eliminate  the 
disaggregation  of  GAAP  amounts  by 
regulatory  lines  of  business.  The  final 
rules  require  filing  of  information  in  the 
same  format  and  on  the  same  statutory 
basis  as  that  filed  with  state  regulatory 
authorities.  An  exemption  from  the 
requirement  has  been  provided  for  those 
entities  that  are  not  required  to  file  with 
state  regulatory  authorities. 
3.  Significant  Alternatives. 
Significant  alternatives  included 
exempting  small  entities  from  all  or 
parts  of  the  proposal.  But  doing  so 
would  be  inconsistent  with  the 
Commission's  statutory  mandate  to 
ensure  full  disclosure  of  material  facts 
concerning  reporting  companies. 
Furthermore,  the  Commission  believes 
that  the  comparability  of  financial 
disclosures  of  the  kind  now  being 
adopted  is  such  an  essential  aspect  of 
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financial  reporting  that  an  exemption  or 
an  alternate  approach  designed 
particularly  for  small  entities  would  not 
be  appropriate. 

In  the  Commission's  view,  the 
fundamental  performance  standard  for 
financial  reporting  is  the  presentation  of 
all  information  material  for  rational 
investment  decisions.  The  Commission 
has  historically  acted  to  require 
disclosures  which  appeared  necessary 
for  investor  analysis  of  issuers'  financial 
condition  and  operating  performance 
when  such  information  was  not  called 
for  by  generally  accepted  accounting 
principles. 

|IK  Dae  M-nSM  PiM  12-6-M:  M5  ami 


DEPARTMENT  OF  DEFENSE 

Depeftment  of  ttie  Nevy 

32  CFR  Part  706 

CeftincaUona  and  Exemptiona  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AQCNCV:  Department  of  die  Navy,  DOD. 
action:  Final  rule. 


n  The  Department  of  the  Navy 
is  amending  its  certiRcations  and 


exemptions  under  the  international 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  VINCENNES  (CG 
49)  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Annex  I,  section  3(a).  pertaining  to  the 
location  of  the  forward  maathead  light 
in  the  forward  quarter  of  the  ship,  and 
Annex  I,  section  3(a),  pertaining  to  the 
horizontal  distance  between  the  forward 
and  aft  masthead  lights.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 
EFfECnvf  DATC  October  2, 1984. 
FON  njirrMER  infoimiation  contact: 
Captain  Richard  J.  McCarthy.  JAGC, 
U.S.  Navy  Admiralty  Counsel,  Office  of 
the  Judge  Advocate  General,  Navy 
Department,  200  Stovall  Street, 
Alexandria,  VA  22332-2400.  Telephone 
number  (202)  325-9744. 
SUPPLEMENTARY  INFOMSATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C.  1605 
and  Executive  Order  11964,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretary  of  the  Navy 
has  certified  that  USS  VINCENNES  (CG 
49)  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Annex  I,  section  3(a),  pertaining  to  the 
location  of  the  forward  masthead  light 


in  the  forward  quarter  of  the  ship,  and 
Annex  I.  section  3(a),  pertaining  to  the 
horizontal  distance  between  the  forward 
and  aft  masthead  lights.  Full  compliance 
with  the  above-mentioned  72  COLREGS 
provisions  would  interfere  with  the 
special  functions  and  purposes  of  the 
ship.  The  Secretary  of  the  Navy  has  also 
certified  that  the  above-mentioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  mihtary  functions. 

List  of  SubjecU  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water), 
and  Vessels. 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 


§706.2    [Ammxtod] 

1.  Table  Five  of  section  706.2  is 
amended  by  adding  the  following  Navy 
ship  to  the  list  of  vessels  therein  to 
indicate  the  certifications  issued  by  the 
Secretary  of  the  Navy: 
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(Executive  Order  11964:  33  U.S.C  1805) 

Dated:  October  2. 1964. 
Jofaa  LahoMui, 

Secretary  of  Che  Navy. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFR  Part  110 

(CGO  11-64-051 

Special  Anchorage  Areas;  DangHng 
Rope  Canyon  and  HHe  In  l.ake  Powell. 
UT  > 

AOCNCv:  Coast  Guard.  DOT. 


action:  Final  rule. 


summary:  This  regulation  changes  the 
special  anchorage  area  in  Forbidding 
Canyon,  Utah,  to  Dangling  Rope 
Canyon,  Utah,  and  establishes  a  new 
special  anchorage  area  in  Hite.  Utah. 
This  action  is  being  taken  to  conform 
the  anchorages  to  existing  marinas  and 
protect  the  safety  of  persons  and 
property  involved. 
EFFECTIVE  DATE:  The  amendment  is 
effective  January  7. 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lieutenant  Louis  S.  Stanton.  Marine 
Safety  Division,  Eleventh  Coast  Guard 
District.  400  Oceangate,  Long  Beach,  CA 
90822.  Phone  Number:  (213)  590-2301. 
SUPPLEMENTARY  INFONMATIOfC  On 
September  24. 1964  the  Coast  Guard 


published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (49 
FR  37472).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  LS.  Stanton,  project  officer, 
and  Lieutenant  CM.  McNally,  project 
attorney.  Eleventh  Coast  Guard  District 
Legal  Office. 

Economic  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-major  under  executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
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1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
Neither  the  relocating  of  the  Forbidding 
Canyon  anchorage  to  Dangling  Rope 
Canyon  nor  establishing  an  anchorage 
at  Hite  will  adversely  affect  any  known 
commercial  enterprise.  Each  measure  is 
designed  to  make  the  location  of  the 
anchorage  in  question  conform  to  the 
actual  location  of  an  existing  marina. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  110. 

Anchorage  grounds. 
Final  Regulation 

PART  110— (AMENDED] 

In  consideration  of  the  foregoing, 
§  110.127a  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  By  revising  paragraph  (d)  and 
adding  paragraph  (f)  to  read  as  follows: 

§  110.127a    (AmwMtodl 


(d)  Dangling  Rope  Canyon,  Utah.  That 
portion  of  Dangling  Rope  Canyon,  Lake 
Powell,  enclosed  by  the  shoreline  and  a 
line  connecting  the  following  points, 
excluding  a  200-foot-wide  fairway, 
extending  southerly  from  the  marina,  as 
established  by  the  Superintendent,  Glen 
Canyon  National  Recreation  Area: 


Utitude 

LongMuda 
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■•»••  3r0730-  N 

1ir0430'  W. 

•T'  37-0720  ■  N 

1ir04  15-  w 

(f)  Hite.  Utah.  That  portion  of  Lake 
Powell  enclosed  by  the  shore  and  by 
lines  connecting  the  following  two  sets 
of  points,  excluding  a  200-foot-wide 
fairway  extending  westerly  from  the 
launching  ramp  on  the  far  shore,  as 
established  by  the  Superintendent,  Glen 
Canyon  National  Recreation  area: 


LaMuda 


LofiQituda 


Eait  Shore 


"a"  37*5r40'  N 

"b-  srsvMr  n 

"C"  37-523ff  N 
"d-  37'52-30"  N 


110-23  45"  W. 
110*24-05"W 
110*84D0"W. 
11(r23-35"  W. 


••»••  srSTOO  •  H 
"b"  37*52  40-  N 


110-24-45"  W. 
110*24'45"W. 


(33  U.S.C.  2030.  2035.  and  2071;  49  CFR  1.46 
and  33  CFR  1.05-l(g)) 

Dated:  December  3, 1984. 
F.P.  Schubert. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Eleventh  Coast  Guard  District. 

|FR  Doc.  S4-3185S  Piled  12-6-84.  S:4S  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

45  CFR  Part  96 

Lx>w  Inconte  Home  Energy  Assistance; 
Announcement  of  FY  1985  State 
Median  Income 

agency:  Social  Security  Administration, 

HHS. 

ACTION:  Rule  related  notice. 

summary:  This  notice  states  the  median 
income  of  four-person  households  for 
each  State  and  the  District  of  Columbia 
for  FY  1985.  This  listing  of  median 
incomes  concerns  maximum  income  for 
the  households  to  which  the  States  may 
make  home  energy  assistance  payments. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Levering  (202)  245-2637.    ' 
SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  section  2603(7)  of  Title 
XXVI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35)  we  are  announcing  the  median 
income  of  four-person  households  in 
each  State,  the  District  of  Columbia,  and 
the  entire  U.S..  for  the  period  of  October 
1. 1984  through  September  30, 1985.  The 
purpose  of  this  announcement  is  to 
provide  information  on  one  of  the 
income  criteria  for  eligibility  under  the 
Low  Income  Home  Energy  Assistance 
Program  (UHEAP).  Section 
2605(b)(2)(B)(ii)  of  Pub.  L  97-35  provides 
that  60  percent  of  the  median  income  for 
a  State,  as  annually  established  by  the 
Secretary  of  Health  and  Human 
Services,  is  one  of  the  income  eligibility 
criteria  under  UHEAP. 


The  Low  Income  Home  Energy 
Assistance  Program  is  reauthorized 
through  the  end  of  fiscal  year  1986  by 
the  provisions  of  title  VI  of  "The  Human 
Services  Reauthorization  Act" — Pub.  L 
98-558 — enacted  on  October  30. 1984. 
Under  this  enacted  legislation,  the 
current  income  eligibility  provisions 
relating  to  median  income  remain 
unchanged. 

Estimates  of  the  median  income  of 
four-person  households  for  each  State 
and  the  District  of  Columbia  for  fiscal 
year  1985  are  developed  by  the  Bureau 
of  the  Census.  In  developing  the  median 
incomes,  the  Bureau  of  the  Census  uses 
three  sources  of  data:  (1)  The  March 
1983  Current  Population  Survey;  (2)  the 
1980  Census  of  Population;  and  (3) 
estimates  of  per  capita  income  from  the 
Bureau  of  Economic  Analysis.  Our 
methodology  for  adjusting  median 
income  to  households  of  different  sizes 
is  specified  in  45  CFR  96.85  (which  was 
published  in  the  Federal  Register  on  July 
2, 1984  at  49  FR  27145). 

The  State-by-State  listing  of  median 
income  and  the  60  percent  of  median 
income  requirement  for  a  four-person 
household  in  that  state  for  fiscal  year 
1985  is  attached. 

Dated:  November  27. 1984. 
Mattlia  A.  McSteen. 

Acting  Commissioner  of  Social  Security. 

Median  Income  for  Four-Person 
HousEHOLOS:  Fiscal  Year  1985 
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ME04AN  Income  for  Four-Person 
HOUSEHOLDS:  Fiscal  year  1965— Continued 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 
IFCC  S4-553I 

Delegating  Authority  to  ttM  Office  of 
General  Counsel  To  Issue  Written 
Determinations  Regarding  the 
Interception  of  Phone  Conversations 

AGENCY:  Federal  Communications 
Commission. 

ACnOH:  Final  rule. 

SUIOMAirv:  The  Commission  has  adopted 
an  Order  which  delegates  authority  to 
the  Office  of  General  Counsel  to  issue 
written  determinations  regarding  the 
interception  of  telephone  calls  as 
required  by  CSA  regulations.  These  new 
rules  will  facilitate  the  issuance  of 
written  determinations,  and  ensure 
compliance  with  CSA's  regulations. 
EFFECnvH  OATE  December  31, 1984. 
Km  FURTMCfl  INFOHMATION  CONTACT: 
Joseph  M.  McBride.  Legal  Counsel 
Division,  CMTice  of  General  Counsel 
(202)  632-6990. 

SUrPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  0 

Organization  and  functions 
(government  agencies). 


Order 

In  the  matter  of  aniendinent  of  Part  0  of 
the  Commission's  rules  and  regulations  to 
delegate  authority  to  the  Office  of  General 
Counsel  to  issue  written  determinations 
regarding  the  interception  of  telephone 
conversations. 

Adopted:  November  19. 1984. 

Released:  November  23. 1984. 

By  the  Commission. 

1.  The  General  Services 
Administration's  (GSA's)  regulations 
generally  prohibit  the  consensual 
listening-in  or  recording  of  telephone 
conversations  on  the  Federal 
Telecommunications  System  or  any 
other  telephone  system  approved  in 
accordance  with  the  Federal  Property 
and  Administrative  Services  Act  of  1949. 
40  U.S.C.  481(a)  (1)  and  (3).  except  under 
six  enumerated  circumstances.  For 
example,  CSA's  regulations  permit  the 
interception  of  telephone  conversations 
for  law  enforcement,  counter- 
intelligence, public  safety  and  service 
monitoring  purposes,  to  aid  a 
handicapped  employee  whenever 
certain  requirements  are  met,  and 
whenever  the  consent  of  all  parties  has 
been  obtained  for  each  specific  instance 
of  interception.  In  many  of  these 
instances,  however,  CSA's  regulations 
also  require  that  the  agency  head  or  his 
designee  either  issue  a  written 
determination  approving  the 
interception  or  be  informed  of  any 
proposed  interception  on  the  part  of  any 
official  or  employee.  See  5  CFR  101- 
37.311-3  (c),  (d),  and  (f);  5  CFR  101- 
37.311-4(a). 

2.  The  purpose  of  this  order  is  to 
amend  Commission  rules  to  delegate 
authority  to  the  Office  of  General 
Counsel  to  issue  written  determinations 
regarding  the  interception  of  telephone 
conversations.  The  delegation  of 
authority  to  the  Office  of  General 
Counsel  to  issue  such  written 
determinations  will  enable  that  O^ice  to 
exercise  its  expertise  in  these  matters 
and  will  facilitate  the  issuance  of 
written  determinations.  Moreover, 
through  such  oversight  the  General 
Counsel's  Office  can  ensure  compliance 
with  GSA's  regulations,  in  particular  the 
responsibilities  imposed  upon  the 
agency  by  §  101-37.311-4. 

3.  Authority  for  this  delegation  of 
authority  is  contained  in  section  5(c)(1) 
of  the  Communications  Act  of  1934,  as 
amended. 

4.  Accordingly,  it  is  ordered  that  the 
amendments  set  forth  in  attached 
Appendix  are  effective  December  31, 
1984. 

(Sees.  4.  5.  303.  48  Stat.,  as  amended.  106fi. 
1082:  47  U.S.C.  154.  303) 


Federal  Communications  Commission. 
William  |.  Tiicorioo, 

Secretary. 

PART  0— (AMENDED] 

Appendix 

Part  O  of  the  Commission's  Rules  and 
Regulations  is  hereby  amended  as 
follows: 

1.  Section  0.41  is  amended  by  the 
addition  of  the  following  paragraph  (n): 

§  0.4 1    Functions  of  the  Offlca. 

•  •         *         *         • 

The  Office  of  the  General  Counsel  has 
the  following  duties  and  responsibilities: 

*  •  •  •  * 

(n)  To  issue  written  determinations  on 
behalf  of  the  Chairman,  and  otherwise 
act  as  the  Chairman's  designee  on 
matters  regarding  the  interception  of 
telephone  conversations,  as  required  by 
the  General  Services  Administration's 
regulations.  47  CFR  101-37.311  el  seq. 

•  *        •        •         • 

2.  Section  0.251  is  amended  by  the 
addition  of  the  following  paragraph  (h): 

§  0.251     Authority  delegated. 

•  •  *  *  • 

(h)  The  General  Counsel  is  delegated 
authority  to  issue  written 
determinations  on  behalf  of  the 
Chairman,  and  otherwise  act  as  the 
Chairman's  designee  on  matters 
regarding  the  interception  of  telephone 
conversations,  as  required  by  the 
General  Services  Administration's 
regulations.  47  CFR  101-37.311  et  seq. 

|KR  Doc  M-J1742  KiUd  I3-.S-84:  S:4S  eml 
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47  CFR  Part  73 

(MM  Doctiet  No.  84-72;  RM-46441 

FM  Broadcast  Station  in  Houston,  AK 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  action  assigns  FM 
Channel  232A  to  Houston,  Alaska,  in 
response  to  a  petition  filed  by 
Evangelistic  Alaskan  Missionary 
Fellowship. 

EFFEcnvE  date:  February  4. 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Montrose  H.  Tyree.  Mass  Media  Bureau 
(202)  634-6530. 
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SU^PLSMCNTMnr  I 
List  of  Subjects  in  47  CFK  Part  79 
Radk)  broadcasting 

Report  aad  Onlar  (Procaadin| 
Tannlnatad) 

In  the  malter  of  amendment  of  1 79.a02fb). 
table  of  aaojgnments.  FM  Broadcaat  StolionOk 
(Houston.  Alaska)  (MM  Docket  84-72.  RM- 
4644). 

Adapted:  Noweoiber  la  UMi. 
Released:  November  2a  1984. 
By  the  Chief,  Policy  and  Rnleo  DivisiaB. 

1.  In  response  to  a  petition  filed  by  the 
Evangelistic  Alaskan  Missionary 
Fellowship  ("petitioner"),  the 
Commission  adopted  the  Notice  of 
Proposed  Rule  Making.  49  FR  5030, 
published  February  14. 1984,  which 
proposed  the  assignment  of  Channel 
237A  to  Houston.  Alaska.  Petitioner  fifed 
comments  in  support  of  the  proposal 

2.  The  Notice  proposed  Channel  237A 
for  assignment  to  Houston.  However, 
that  assignment  would  be  short-spaced 
to  a  recent  assignment  of  Channel  239  at 
Palmer,  Alaska  (Docket  84-15).  A  sUff 
study  indicates  thai  Channel  23ZA  can 
be  assigned  to  Houston  in  compliance 
with  the  minimum  distance  separation 
requirements.  The  petitioner  has 
indicated  its  willingness  to  apply  for 
Channel  232A. 

3.  In  view  of  the  interest  expressed  by 
the  petitioner  in  providing  Houston  with 
its  first  local  FM  service,  we  believe  that 
the  assignment  would  be  in  the  public 
interest.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §  0.61.  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  February  4, 1985.  the  FM 
Table  of  Assignments.  S  73.202(b)  of  the 
Commission's  Rules,  is  amended  as 
follows: 


c% 

Oimal 
No. 

"irrt*^  *'tT^t 

232A 

4.  It  is  further  ordered,  that  this 
proceeding  is  lenninated. 

5.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree. 

(Sees.  4.  303.  48  Stat.,  as  amended  1086. 1082: 
47  U.S.C.  154.  303) 

Federal  Communicatiooa  Cotnmisaion. 
Chariae  Scbott. 

Chief.  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

ire  Doc.  at-jisnt  niad  ll-O-S*  ft«  aal 
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47CFRP«t73  « 

(MM  Docket  No.  84-107;  RM-460tT 

FM  Broadcast  Station  in  Qreenwoed, 
and  Barling,  AA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  action  assigns  Channel 
233A  to  Barling.  Arkansas,  in  response 
to  a  petition  filed  by  New  Life 
Broadcastiiig.  The  assignment  could 
provide  a  first  broadcast  service  for 
Barling. 

EFFECTIVE  DATE:  February  4, 1985. 
ADonest:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  FURTHER  INFOBMATION  CONTACT: 

Kathleen  Scheuerie.  Mass  Media  Bureau 
(202)  634-6530. 

tUPPt^MSMTARV  INTORMATIONC  . 

List  of  Sobfects  fai  47  CFR  Part  79 
Radio  broadcasting. 

Report  and  Order  (ProceetBog 
Terminated) 

In  the  matter  of  amendment  of  j  73  202(b). 
table  of  aaoigninents.  PM  broadcast  slotiono.' 
(Greenwood,  and  Barling.  Arkansas)  {MM 
Docket.  No.  84-107.  RM-4609.  RM-4817). 

Adopted:  November  IS.  19B4^ 
Released:  November  29. 1984. 
By  the  Chief,  Policy  and  Rules  Divisioa 

1.  The  Commission  has  under 

consideration  the  Notice  of  Proposed 
Rule  Making.  49  FR  5775,  published 
February  15, 1984,  issued  in  response  to 
a  petition  filed  by  New  Life 
Broadcasting  ("petitioner"),  proposing 
the  assignment  of  285A  to  Greenwood. 
Arkansas,  as  that  community's  second 
FM  service.  Petitioner  filed  a 
counterproposal  requesting  the 
assignment  of  Channel  28SA  to  Barling. 
Arkansas,' and  stated  that  it  could 
locate  a  transmitter  site  that  meets  the 
spacing  requirements.  Petitioner  also 
states  that  Barling  is  more  in  need  of  a 
channel  as  it  has  no  local  aural  service 
while  Greenwood  has  both  an  AM  and 
an  FM  station.  No  other  comments  were 
received 

2.  A  staff  study  indicates  that  Channel 
285A  could  be  assigned  to  Barling  with  a 
site  restriction  5.4  miles  south  of  the 
community.  This  would  also  meet  the 


'Tliis  coeiiminity  hat  (m«i  added  to  the  caption 
'F^titioaer  ahuitMUy  rsqueslcd  asaipimest  of 
Channel  28&A  to  Barling  Arlcanus.  but  by  its  own 
admiaaton.  at  Ihal  time,  did  r>o4  have  an  adequate 
trangmittpr  site  lo  serve  Barling  with  a  70  dBu 
•ijjnal.  Tho*  t1  suggeited  the  imrijfnmenf  of  Chaimet 
2aBA  to  Greenwood  or  Fort  C3>af (ec.  Arkanaoa. 
eiUiar  of  which  Ihay  apply  for. 


spacing  requirements  to  an  apphcattoa 
filed  by  KCIZ.  Channel  285A. 
Springdale.  Arkansas,  to  relocate  its 
transmitter.  However,  it  would  not 
provide  tke  18  kilenietef  bvffer  sone  for 
Station  KM|X  Channel  286,  Conooay. 
Arkansas.'  Although  Channel  2MSA  can 
be  assigned  to  Barling  consistent  with 
the  decision  in  Dkt.  80-90,  we  have 
determined  that  another  chaonei  (2a3A) 
is  available  for  assignment  without  a 
site  restriction. 

3.  In  view  of  the  above  considerations, 
we  believe  the  public  interest  would  be 
served  by  the  assignment  of  Channel 
233A  since  it  could  provide  for  a  first 
FM  broadcast  ficiiity  to  Borting. 

4.  Accordingly,  persirant  to  the 
authority  contained  in  sections  4(i), 
5(C)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  sections  0.61. 0.204(b)  and 
0.283  of  the  Commission's  Rules,  it  is 
ordered.  That  effective  February  4. 1985. 
the  FM  Table  of  Assignments, 

S  73.202(b)  of  the  Commission's  Rules,  is 
amended  as  follows: 


cay 


BafUng.  Afkanaaa.. 


233A 


5.  It  is  further  ordered,  (hat  this 
proceeding  is  terminated. 

6.  For  further  information  concerning 
the  above,  contact  Kathleen  Scheuerie, 
Mass  Media  Bureau  (202)  634-6350. 

(Sees.  4.  303,  48  otat..  as  amended  lOBft,  1082: 

47  U.S.C.  154.  303) 

Federal  Comoii.nications  Commiosion. 

Charies  Scfaott. 

Chief.  Policy  and  Rule*  Division,  Mass  Media 

Bureau. 

ini  Doc  S4-4ta03  Filed  Fil«t-U-i-B4.  •:«  ami 
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47CFRPMt79 

I  MM  Docicd  Ndl  94  Qf6(  Mv*'46vv  j 

FM  Broadcast  Station  in  Corcoran,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  Action  taken  herein  assigns 
FM  Channel  272A  to  Corcoran. 
California,  as  its  first  FM  allocation,  at 
the  request  of  Leroy  Demery. 


"  Bxiatinn  Oaaa  C  atalnaa  wnth  taaa  tfian  a  sea 
meter  antenna  height  are  now  panaitied  a  16 

kilometer  buffer  zone,  tfowever.  (his  re()uireinent 
does  not  apply  lo  proceedinfts  initiated  tjefore 
Maicb  1.  tost.  Set!  BC  OocUl  SO-Sa  04  F.CC.  2d  lU 
(19831.  recont.  49  FR  10460.  published  March  SL 
1964 
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EFFCCnvc  DATE  February  4. 1985. 

AOORCSS:  Feden-al  Gimmunications 
Commission.  Washington,  D.C.  20554. 

FOn  FURTHEII  mrOMMATION  CONTACT 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SU^M^MENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  §  73.202(b), 
table  of  assignmenta,  FM  broadcast  stations. 
(Corcoran,  California)  (MM  Docket  84-516, 
RM-4695). 

Adopted:  November  IS,  1984. 

Released:  November  29. 1984. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  under 
consideration  the  Notice  of  Proposed 
Rule  Making,  49  FR  24391,  published 
]une  13, 1984.  proposing  the  assignment 
of  Channel  272A  to  Corcoran,  California, 
as  its  first  FM  allocation.  The  Notice 
was  issued  in  response  to  a  petition 
filed  by  Leroy  Demery  ("petitioner"). 
Supporting  comments  were  filed  by  the 
petitioner  reaffirming  his  intention  to 
apply  for  the  channel,  if  assigned. 

2.  The  Commission  believes  that  the 
public  interest  would  be  served  by  the 
assignment  of  Channel  272A  to 
Corcoran,  California,  in  order  to  provide 
that  community  with  its  first  FM 
allocation.  Channel  272A  can  be 
assigned  to  Corcoran  in  compliance  with 
the  minimum  distance  separation 
requirements  of  §  73.207  of  the  Rules. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §S  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  February  4, 1985,  the  FM 
Table  of  Assignments,  %  73.202(b)  of  the 
Rules,  is  amended  with  respect  to  the 
following  community: 


csiy 

OMnnat 
No. 

Corconn.  CHrtami* ..     .. 

Z72A 

4.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
the  above,  contact  Montrose  H.  Tyree 
(202)  634-6530. 

(Sees.  4,  303.  48  Stat,  as  amended,  1066. 1082; 
47  U.S.C.  154.  303) 


Federal  Communications  Commission. 
Charles  Schott. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

|FK  Doc  Si-Siaoe  Filed  tZ-5-M:  8:4S  ami 
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47  CFR  Part  73 

IMM  Docket  No.  83-1134;  RM-4527] 

FM  Broadcast  Station  in  Norway,  INI 

AQENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  assigns 
FM  Channel  232A  to  Norway.  Michigan, 
as  that  community's  first  FM 
assignment,  in  response  to  an 
expression  of  interest  filed  by  James  ]. 
McClusky. 

EFFECTIVE  DATE:  February  4, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
D.  David  Weston.  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPtEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  §  73.202(b) 
table  of  assignments.  FM -broadcast  stations. 
(Norway.  Michigan)  (MM  Docket  No.  83-1134, 
RM-4527). 

Adopted:  November  16. 1984. 

Released:  November  29, 1984. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making,  48  FR  50578,  published 
November  2, 1983.  proposing  the 
assignment  of  Channel  232A  to  Norway, 
Michigan,  as  that  community's  first  FM 
assignment.  The  Notice  was  adopted  in 
response  to  a  petition  filed  by  Robert  A. 
Sherman  ("petitioner").  Petitioner  has 
filed  comments  withdrawing  his  interest 
in  the  proposed  assignment.  However, 
James  ).  McClusky  has  filed  comments 
expressing  his  intention  to  apply  for  the 
channel,  if  assigned.  No  comments  in 
opposition  or  other  expressions  of 
interest  in  the  proposal  were  received. 

2.  The  channel  can  be  assigned  in 
compliance  with  the  Commission's 
minimum  distance  separation  and  other 
technical  requirements.  It  is  noted  that 
the  assignment  will  infringe  upon  the  16 
kilometer  buffer  of  Station  WDOR-FM, 
Channel  230,  Sturgeon  Bay,  Wisconsin. 
However,  as  the  petition  for  rule  making 
was  filed  prior  to  March  1, 1984,  the  date 


on  which  the  buffer  zone  was 
established,  it  is  not  required  that  such 
protection  be  afforded.  See, 
Memorandum  Opinion  and  Order,  BC 
Docket  80-90,  49  FR  10260,  published 
March  20, 1984,  and  Public  Notice, 
Implementation  of  BC  Docket  80-90,  The 
Commission  Does  Not  Contemplate  a 
General  Freeze.  Mimeo  No.  1306, 
December  9, 1983. 

3.  Canadian  concurrence  in  the 
assignment  was  requested  as  Norway, 
Michigan  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border.  That  concurrence  has 
been  received. 

4.  We  find  that  the  public  interest 
would  be  served  by  the  assignment  of 
Channel  232A  to  Norway,  Michigan  in 
order  to  provide  that  community  with  its 
first  FM  assignment.  Accordingly, 
pursuant  to  the  authority  found  in 
sections  4(i),  5(c)(1),  303  (g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  SS  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  ordered,  that  effective  February  4, 
1985,  the  FM  Table  of  Assignments. 

9  73.202(b)  of  the  Rules,  is  amended  with 
respect  to  the  community  listed  below, 
to  read  as  follows: 


o»r 


NooMSy,  MicnQMV» 


Oiamal 
No. 


232A 


5.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

6.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston,  Mass  Media  Bureau,  (202)  634- 
6530. 

(Sees.  4,  303,  48  Stat.,  as  amended.  1066. 1062: 

47  U.S.C.  154.  303) 

Federal  Communications  Commission. 

Charles  ScbotI, 

Chief  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

\FR  Doc  S4-3ia(n  Filed  12-VM.  8:4S  am) 
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47  CFR  Part  73 

(MM  Docket  No.  M-277;  RM  4630] 

FM  Broadcast  Station  in  Eveleth,  MN 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  Action  taken  herein  assigns 
Channel  250  to  Eveleth.  Minnesota,  and 
modifies  the  license  of  Station  WEVE- 
FM  to  specify  the  use  of  Channel  250  in 
lieu  of  Channel  261A,  in  response  to  a 
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petition  filed  by  iron  Range 
Broadcasdns,  Inc. 
EFFECIIVC  OATK  February  4. 1965. 
AOORtSS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
D.  David  Weston.  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjacti  in  «7  CFR  Part  73 

Radio  broadcasting. 

Report  and  Oidar  (Ptocaedhig 
Tanunatod) 

In  the  matter  of  amendment  of  S  73.202(b) 
table  of  assignments.  FM  bmadcast  statiorts. 
(Eveleth.  Mfamesota)  (MM  Docket  No.  84-277. 
RM-4e30). 

Adopted:  ^fovember  18. 1904. 

Released:  Nowmber  29. 1984. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  herein  considers 
the  Notice  of  Proposed  Rule  Making,  49 
FR  12284.  published  March  29, 1984. 
proposing  the  substitution  of  Class  C 
Channel  250  for  Channel  261A  at 
Eveleth,  Minnesota,  and  modification  of 
the  license  for  Station  WEVE-FM, 
Channel  261A,  to  specify  operation  on 
Channel  250.  The  Notice  was  issued  in 
response  to  a  petition  filed  by  Iron 
Range  Broadcasting.  Inc.  ("petitioner"), 
licensee  of  Station  WEVE-FM  Channel 
261A.  Eveleth.  Minnesota.  Supporting 
comments  were  filed  by  petitioner 
reaffirming  its  intention  to  file  for  the 
channel,  if  assigned.  No  oppositions  to 
the  proposal  were  received. 

2.  The  substitution  on  Class  C 
Channel  250  for  261A  can  be  made  in 
conformity  with  the  minimum  distance 
separation  requirements  of  §  73.207  of 
the  Commission's  Rules  with  a  site 
restriction  10.5  miles  southeast  of 
Eveleth.  Minnesota.  As  proposed  in  the 
Notice  and  since  no  other  comments 
have  been  received  expressing  an 
interest  in  the  use  of  the  new  channel, 
we  are  herein  modifying  the  license  of 
Station  WEVE-FM  to  specify  operation 
on  Channel  250  in  lieu  of  Channel  261A. 
See,  Cheyenne,  Wyoming.  62  FCC  2d  83 
(1976). 

3.  We  believe  the  public  interest 
would  be  served  by  the  substitation  of 
Class  C  Channel  250  of  Channel  261A  at 
Eveleth.  Minnesota,  since  it  could 
provide  service  to  an  expanded 
coverage  area  in  that  region. 
Accordingly,  pursuant  to  the  authority 
contained  in  sections  4(i).  5(c)(1),  303  (g) 
and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §§  0.61.  0.204(b)  and  0283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  February  4. 1985.  the  FM 
Table  of  Assignments.  §  73.202(b)  of  the 


Commission's  Rules,  is  amended  witb 
respect  to  the  community  listed  below 
as  follows: 


Na 
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4.  It  is  further  ordered,  pursuant  to  the 
authority  contained  in  section  316  of  the 
Communications  Act  of  1934,  as 
amended,  that  the  license  of  Station 
WEVE-FM.  Eveleth.  Minnesota,  is 
modified  to  specify  operation  on 
Channel  250,  subject  to  the  following 
conditions: 

(a)  The  licensee  shall  file  with  the 
Commission  a  minor  change  application 
for  a  construction  permit  (Form  301), 
specifying  the  new  facilities. 

fb)  Upon  grant  of  the  construction 
permit,  program  tests  may  be  conducted 
in  accordance  witb  §  73.1620. 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  a  major  change  in 
transmitter  location  or  to  avoid  the 
necessity  of  filing  an  environmental 
impact  statement  pursuant  to  §  1.1301  of 
the  Conunission's  Rules. 

5.  It  is  further  ordered,  that  this 
proceeding,  is  terminated. 

6.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston,  Mass  Media  Bureau.  (202)  634- 
6530. 

(Sees.  4.  303.  48  Stat.,  as  amended.  1066. 1082; 

47  U.S.C.  154.  303) 

Federal  Communications  Commission. 

Charles  Sdiott. 

Chief  Policy  and  Rules  Division.  Mass  Media 

Bureau. 
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47  CFR  Part  73 

IMM  Docket  No.  84-376;  RM-4633] 

FM  Broadcast  Stations  in  Abilene  and 
Tye,  TX 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  (1) 
assigns  FM  Channel  292A  to  Abilene, 
Texas,  in  response  to  a  petition  filed  by 
)ames  F.  Sayre:  and  (2)  reassigns  FM 
Channel  257A  from  Abilene  to  Tye. 
Texas,  to  reflect  its  actual  use  in  that 
community. 

effective  date:  February  4, 1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 


FOB  PURTMVI  MPORMATION  CONTACT: 
D.  David  Weston.  Masa  Media  Bureau 
(202)634-6530. 
SUPPtEMENTARY  INPORNMTNM? 

list  of  Subjects  in  47  CFR  Part  71 
Radio  broadcasting. 

Report  and  Order  (Proceeding 
Termiiiated) 

In  tiw  maner  of  amendment  of  |  7X202(b). 
table  of  assignnents.  FM  Broadcaat  StatioBS. 
(Abilene  and  Tye.  Texas)  (MM  Docket  Na 
84-376  RM-4e33). 

Adopted:  November  15, 1984. 

Released:  November  29. 1984. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making,  49  FR  18139.  published 
April  27. 1984.  proposing  the  assignment 
of  FM  Channel  292A  to  Abilene.  Texas, 
and  the  reassignment  of  FM  Channel 
257A  from  Abilene  to  Tye.  Texas,  to 
refiect  its  actual  use  in  that  conununity. 
The  Notice  was  adopted  in  response  to 
a  petition  filed  by  James  F.  Sayre 
("petitioner").  Petitioner  failed  to  file 
timely  comments  but  did  file  supporting 
comments  reaffirming  its  intention  to 
apply  for  the  channel,  if  assigned. '  No 
oppositions  or  other  comments 
expressing  an  interest  in  the  proposal 
were  received. 

2.  Petitioner's  comments,  although 
untimely,  reflect  its  present  intention  to 
apply  for  the  proposed  charmeL 
Requiring  this  intention  to  be  expressed 
in  a  new  petition  for  rulemaking,  rather 
than  accepting  the  comments  in  this 
proceeding,  would  serve  no  useful 
purpose  particularly  since  ample 
opportunity  to  comment  has  already 
been  afforded  and  no  other  party  haa 
expressed  an  interest  in  or  opposition  to 
the  proposed  assignment.  The  public 
interest  favors  prompt  institution  of 
needed  services,  a  goal  best  achieved 
here  by  accepting  petitioner's  late  filed 
comments  as  a  statement  of  continuing 
interest  permitting  us  to  make  the 
requested  assignment. 

3.  In  view  of  the  above,  we  believe 
that  the  public  interest  would  be  served 
by  the  assignment  of  FM  Channel  292A 
to  Abilene,  Texas,  since  it  could  provide 
that  community  with  its  fourth  FM 
broadcast  service.  The  assignment  can 
be  made  in  compliance  with  the 
minimum  distance  separation 
requirements  of  §  73.207  of  the 


'  The  connenl  deitdline  wa«  lime  IS  ISSS. 
Comments  were  filed  on  Aiigual  5. 19M.  Petilioow's 

consultant  states  that  during  the  comment  peno4 
petitioner's  original  consultant  left  the 
'  communtcalions  Detd "  and  it  had  only  recently 
become  aware  that  supporting  comments  had  not 
been  Tiled. 
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Commission's  Rules.  Further,  as  stated 
in  the  Notice,  we  are  also  reassigning 
FM  Channel  257A  from  Abilene,  Texas, 
to  Tye,  Texas,  to  reflect  its  actual  usage 
in  that  community. 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §  S  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  February  4, 1985.  the  FM 
Table  of  Assignments.  S  73.202(b)  of  the 
Commission's  Rules,  is  amended  as 
follows: 


c% 


Abirn*.  Taiat.. 
Ty*T««a» 


264.  286,  292A. 
300 

2S7A 


5.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

6.  For  further  information  concerning 
the  above,  contact  D.  David  Weston, 
Mass  Media  Bureau.  (202)  634-«530]. 

(Sees.  4,  303.  46  stat.  as  amended,  1066. 1082: 
47  U.S.C  154.  303.) 

Federal  Communications  Commission. 
GharieaSchott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

|FR  Doc  M-naa6  Filed  12-S-M:  8:45  am| 
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47CFRP«rt73 

[MM  Oocfcat  No.  S4-110;  RM-3046;  FCC  84- 

549] 

Remote  Control  Operation  of  AM,  FM, 
and  TV  Broadcast  Transmitters 

agency:  Federal  Conununications 

Conunission. 

action:  Final  rule. 

summary:  This  action  amends  the  FCC 
rules  regulating  the  operation  of  AM, 
FM,  and  TV  broadcast  transmitters.  The 
existing  separate  rules  for  each  of  the 
three  types  of  broadcast  stations  are 
being  removed  in  their  entirety  and  a 
new  simpliHed  rule  with  uniform 
provisions  for  all  stations  replaces  the 
removed  rules.  This  action  is  necessary 
so  that  broadcast  stations  can  use  new 
and  innovative  electronics  technology 
and  to  remove  technical  and  operating 
rules  that  no  longer  serve  regulatory 
purposes. 

EFFECTIVE  DATE:  December  1, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Reiser,  Mass  Media  Bureau, 
(202)  632-9660. 

lists  of  Subjects  in  47  CFR  Part  73 
Radi'o  broadcasting. 


Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  Part  73 
concerning  remote  control  operation  of  AM, 
FM,  and  TV  broadcast  transmitters  (MM 
Dodiet  No.  84-lia  RM-3046). 

Adopted:  November  19. 1984. 

Released:  November  21. 1984. 

By  the  Commission: 
Introduction 

1.  This  proceeding  was  initiated  by  a 
Notice  of  Proposed  Rule  Making 
adopted  February  3, 1984,  and  published 
in  the  Federal  Register  at  49  FR  3221. 
The  Notice  was  in  response  to  a  petition 
filed  by  George  E.  Molnar,  Jr.,  supported 
by  eight  other  parties  of  interest,  seeking 
amendments  that  would  modify  the 
procedures  under  which  AM,  FM,  and 
TV  broadcast  stations  operate  their 
transmitting  systems  by  remote  control. 

Comments 

2.  The  Notice  proposed  and  invited 
comments  on  rule  amendments  which,  if 
adopted,  would  make  substantive 
changes  in  both  the  equipment 
requirements  and  operating  procedures 
applicable  to  broadcast  remote  control 
operation.  Eleven  formal  and  two 
informal  comments  were  filed.  One 
reply  comment  was  fued.  A  list  of  the 
parties  filing  pleadings  is  contained  in 
Appendix  A.  All  parties  except  Mr. 
Alvin  C.  Saltzman  favored  the 
deregulatory  objective  of  the  proposed 
rule  amendments.  Many,  however, 
objected  to  one  or  more  of  the  specific 
provisions  of  the  proposed  rules. 

3.  Nearly  all  respondents  stated  that 
the  primary  difficulty  with  remote 
control  operation  under  the  present 
rules  is  the  fail-safe  r,equirement. 
Currently,  remote  control  operation  of 
the  transmitter  must  immediately  cease 
if  the  control  circuit  is  interrupted. 
Stations  apparently  experience 
occasional  loss  of  service  due  to  short 
term  disruptions  in  control  circuits. 

4.  While  many  comments  were  made 
suggesting  adjustments  or  clarifications 
of  certain  specific  provisions  in  the 
proposed  rules,  two  significant  new 
issues  were  raised  in  the  comments.  The 
National  Association  of  Broadcasters 
(NAB)  stated  that  the  current  remote 
control  rules  are  unnecessarily  complex 
and  suggested  that  revised  rules  need 
only  contain  two  regulatory  provisions: 
(1)  Permit  the  use  of  remote  control  for 
broadcast  facilities,  and  (2)  restrict 
required  control  functions  to  those 
mandated  by  law,  national  security,  or 
public  safety.  The  Association  of 
Federal  Communications  Consulting 
Engineers  (AFCCE)  suggested  that 
termination  of  operation  is  not 
necessary  if  an  AM  station  fails  to 


switch  operating  modes  and  does  not       ^ 
cause  interference.  A  nondirectional 
station  that  operates  at  its  authorized 
reduced  nighttime  power  during  daytime 
hours  is  an  example  of  this  type  of 
situation. 

Discussion 

5.  The  present  remote  control  rules 
were  derived  from  the  transmitter  duty 
operator  rules  which  are,  in  turn,  based 
upon  section  318  of  the  Communications 
Act  of  1934,  as  amended.  That  statute 
requires  that  all  broadcast  stations  be 
operated  under  the  control  of  a  licensed 
operator.  The  Act  does  not  specify  the 
duty  location  of  the  operator  nor  the 
necessary  degree  of  control  of  either  the 
transmitter  or  other  station  technical 
functions.  However,  the  Commission's 
rules  now  require  a  licensed  operator  to 
be  on  duty  at  the  transmitter  site  or  at  a 
control  point  shown  on  the  station 
license.  Also,  each  remote  control  point 
used  must:  (1)  Have  equipment 
permitting  the  operator,  to  determine  the 
station's  operating  power  and  other 
transmitter  conditions,  (2)  permit  certain 
adjustments,  (3)  be  inaccessible  to 
unauthorized  persons,  and  (4)  not  permit 
the  transmitter  to  turn  on  inadvertently 
without  operator  supervision.  The 
existing  rules  also  require  stations  to 
have  an  operator  in  attendance  at  the 
actual  transmitter  site  whenever  the 
control  or  metering  circuits  between  the 
transmitter  and  remote  control  location 
are  disrupted  or  do  not  function 
correctly. 

6.  The  present  rules  were  written  at  a 
time  when  the  available  broadcast 
technology  required  that  the  duty 
operator  make  frequent  observations 
and  transmitter  adjustments.  Also,  the 
Commission  considered  it  essential  to 
"be  able  to  immediately  contact  the  duty 
operator  during  all  hours  of  operation. 
Revision  of  the  remote  control  rules 
must  address  the  current  validity  of 
these  concepts. 

7.  The  Commission  shares  the  concern 
of  the  licensees  in  that  short-term  losses 
of  control  or  telemetry  should  not  be 
cause  for  immediate  termination  of 
operation.  Accordingly,  the  new  rules 
will  permit  continued  operation 
following  a  loss  of  transmitter  control, 
pending  repair  of  the  control  circuits,  as 
long  as  the  station  continues  to  operate 
properly.  Loss  of  telemetry,  on  the  other 
hand,  means  that  the  transmitter 
parameters  cannot  be  monitored 
remotely.  Therefore,  the  amended  rules 
will  require  termination  of  use  of  remote 
control  within  three  hours  after 
detection  of  the  telemetry  failure. 
Although  CBS  recommended  six  hours, 
the  majority  of  the  commenters  on  this 
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subject  concurred  with  the  proposed 
three  hour  period. 

8.  The  considerable  variation  in  the 
several  classes  of  broadcast  stations 
leads  to  difficulty  in  writing  technical 
rules  that  would  be  practical  for  every 
licensee.  Indeed,  a  review  of  the 
comments  clearly  indicates  that  the 
simplest  approach  is  the  best  in  the 
interest  of  both  broadcasters  and  the 
public.  Remote  control  technology  has 
far  outstripped  the  simplistic  "on-off, 
raise-lower,  read  meter"  concept  upon 
which  the  original  remote  control  rules 
were  based,  and  the  rules  should  reflect 
those  advances,  as  well  as  permit  use  of 
future  developments. 

Conclusions 

9.  The  Communications  Act  requires 
that  a  licensed  operator  have 
supervisory  control  over  the  station's 
transmitter  during  all  periods  of 
operation.  However,  that  operator  need 
only  be  able  to  terminate  the  station's 
operation  should  it  be  the  source  of 
harmful  interference  or  be  operating 
inconsistently  with  law  or  treaty. 
Meters,  alarms  or  automatic  controls 
could  be  used  to  facilitate  this 
supervisory  control.  Therefore,  the 
amended  rules  are  devoid  of  "how  to"  or 
methodology  provisions.  Rather,  the 
rules  place  responsibility  on  each 
licensee  to  assure  compliance  with  the 
station  authorization.  The  existing  rules 
already  provide  tolerances  for  those 
operating  parameters  considered 
necessary  for  correct  broadcast  station 
operation. 

10.  The  Commission,  continues  to 
believe  that  it  must  be  able  to  contact 
stations  during  operation.  Therefore,  the 
use  of  remote  control  at  sites  other  than 
at  the  main  studio  or  transmitter 
address  must  be  identified  to  the 
Commission  if  the  station  cannot  be 
contacted  during  operation  at  either  the 
studio  or  transmitter  locations. 

11.  We  agree  with  AFCCE's  comments 
that  a  station  need  not  terminate 
operation  in  cases  where  an  inability  to 
change  operating  modes  will  not  cause 
impermissible  interference.  The 
amended  rules  will  permit  continued 
operation  in  a  mode  having  lesser 
radiation  at  all  bearings  and  elevations 
than  that  authorized  following  a 
temporary  failure  in  mode  switching 
functions. 

12.  The  Commission  has  consistently 
held  in  previous  proceedings  that 
licensees  should  have  flexibility  in 
operating  their  stations.'  Consequently, 


we  have  chosen  an  approach  that  meets 
the  basic  requirements  of  the 
Communications  Act  while  allowing 
licensees  maximum  flexibility  in 
meeting  those  requirements.  In  general, 
licensees  may  operate  their  stations  by 
remote  control  using  any  method  that 
assures  that:  (1)  An  operator  is  on  duty, 
(2)  the  transmitting  system  operates 
properly,  and  (3)  the  Commission  can 
contact  station  personnel  during  hours 
of  operation. 

13.  Accordingly,  it  is  ordered  that  Part 
73  of  the  Commission's  rules  is  amended 
as  set  forth  in  the  attached  Appendix  B 
effective  December  1, 1984. 

14.  It  is  further  ordered  that  the 
Secretary  shall  cause  a  copy  of  this 
Report  and  Order  to  be  furnished  to  the 
Small  Business  Administration. 

15.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

Regulatory  Flexibility  Analysis 

I.  Need  and  purpose  of  the  rule. 
The  amended  rules  remove  separate 

and  diverse  rules  for  AM,  FM, 
educational  FM,  and  TV  broadcast 
stations,  and  replace  the  removed  rules 
with  a  common  rule  applicable  to  all 
classes  of  broadcast  stations.  Licensees 
will  have  complete  freedom  to  choose 
remote  control  equipment  that  meets 
their  individual  needs. 

II.  Legal  basis.  The  Rule  amendments 
made  by  this  Report  and  Order  are 
authorized  under  sections  303(f)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  in  order  that  stations 
operate  in  a  manner  consistent  with  the 
terms  of  their  authorizations  and 
without  causing  harmful  interference  to 
other  radio  communications  services. 

III.  Description,  potential  impact,  and 
number  of  small  entities  affected.  This 
action  would  simplify  the  technical 
equipment  and  operating  requirements 
for  all  AM,  FM.  and  TV  broadcast 
stations  that  operate  their  transmitting 
facilities  by  remote  control.  Nearly  6,000 
stations  will  be  affected.  Further, 
approximately  twenty  manufacturers  of 
broadcast  transmitting  equipment  will 
be  able  to  market  remote  control 
devices  using  advanced  technology  that 
the  present  rules  constrain  or  prohibit. 

I V.  Recording,  record  keeping,  and 
other  compliance  requirements.  The 
amended  rules  impose  no  record 
keeping  requirements,  nor  do  they 
require  any  additional  application  or 
notification  procedures. 

V.  Federal  rules  which  overlap, 
duplicate,  or  conflict  with  this  rule. 
None. 


'  Refer  to  the  deregulation  of  the  licensing 
requirements  for  radio  operators,  (See  Report  and 
Order  in  Docket  20817  at  46  FR  35450}  and  deletion 


of  the  technical  log  keeping  requirements  (See 
Report  and  Order  in  Docket  82-536.  at  48  IH  28457). 


VI.  Significant  alternatives  not 
adopted.  The  rules  hereby  amended 
incorporate  all  significant  suggestions 
submitted  in  response  to  the  Notice  of 
Proposed  R^ile  Making  and  resolve  all 
issues  of  concern. 

(Sees.  4.  303.  48  Stat.,  as  amended.  1066. 1062: 

47  U.S.C.  154.  303) 

Federal  Communications  Commission. 

William  |.  Tricarico. 

Secretary. 

Appendix  A 

Commenters 

Association  of  Federal  Communications 

Consulting  Engineers  Broadcast 

Licensees 
CBS.  Inc. 
John  Davis.  Broadcast  Consulting 

Engineer 
National  Association  of  Broadcasters 
National  Radio  Broadcasters 

Association 
Nebraska  Educational  Television 

System 
Jim  Paffenbarger.  Station  WUOM 
Practical  Engineering 
Alvin  C.  Saltzman 

Sterling  Recreation  Organization  Co. 
Arthur  Vrooman,  Stations  WJAC-AM- 

FM-TV 
pdward  Y.  Wright,  Station  WRVO 

Reply  commenters  .  ■ 

National  Association  of  Broadcasters 

Appendix  B 

PART  73— (AMENDED] 

The  following  amendments  are  made 
to  Title  47,  Part  73  of  the  Code  of 
Federal  Regulations: 

S  73.66    IRMnovMl] 

1.  47  CFR  73.66  is  removed  in  its 

entirety. 

§73.67    [Removed] 

2.  47  CFR  73.67  is  removed  in  its 
entirety. 

§73.274    IRwnoved] 

3.  47  CFR  73.274  is  removed  in  its 
entirety. 

§73.275    [Removed] 

4.  47  CFR  73.275  is  removed  in  its 
entirety. 

§73.574    [Removed] 

5.  47  CFR  73.574  is  removed  in  its 
entirety. 

§73.575    [Removed] 

6.  47  CFR  73.575  is  removed  in  its 
entirety. 


\ 
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§73.67S    IRCfiMVCdl 

7.  47  CFR  73.670  is  removed  in  its 
entirety. 

§  73.677    |R«fnov«d] 

8.  47  CFR  73.677  is  removed  in  iU 
entirety. 

§7X354«    [Removed] 

9.  47  CFR  73.3548  is  removed  in  its 
entirety. 

10.  In  47  CFR.  new  $  73.1400  is  added 
to  read  as  follows: 

§73. 1 400    Remote  control  authorizations. 

(a)  An  AM,  FM.  or  TV  station 
transmission  system  may  be  operated 
by  remote  control  using  the  procedures 
described  in  S  73.1410. 

(b)  No  authorization  from  the  FCC  is 
required  to  operate  the  transmission 
system  of  an  AM  station  operating  with 
a  nondirectional  antenna,  FM  station,  or 
TV  station  by  remote  control.  Authority 
to  operate  an  AM  station  using  a 
directional  antenna  system  by  remote 
control  is  obtained  using  the  following 
procedures: 

(1)  An  application  for  a  construction 
permit  to  erect  a  new  directional 
antenna  or  make  modifications  in  an 
existing  directional  antenna,  subject  to 
the  sampling  system  requirements  of 

§  73.68,  may  request  remote  control 
authorization  on  the  permit  application 
FCC  Form  301  (FCC  Form  340  for 
noncommercial  educational  stations). 

(2)  A  licensee  or  permittee  having  a 
sampling  system  in  compliance  with  the 
provisions  of  $  73.68(a)  must  request 
remote  control  authorization  on  FCC 
Form  301-A,  and  submit  information 
showing  that  the  directional  antenna 
sampling  system  has  been  constructed 
according  to  the  specifications  of 

§  73.68(a). 

(3)  A  licensee  or  permittee  of  a  station 
not  having  an  approved  directional 
sampling  system  in  compliance  with  the 
provisions  of  §  73.68(a)  must  request 
remote  control  authorization  on  FCC 
Form  301-A,  and  submit  information 
showing  that  the  directional  antenna  is 
in  proper  adjustment  and  further 
showing  the  stability  of  the  antenna 
system  during  the  1-year  period 
specified  in  Section  II  of  Form  301-A. 

(c)  Whenever  a  remote  control  point  is 
established  at  a  location  other  than  at 
the  main  studio  or  transmitter, 
notification  of  that  remote  location  must 
be  sent  to  the  FCC  in  Washington.  DC, 
within  3  days  of  initial  use  of  that  point. 
This  notification  is  not  required  if 
responsible  station  personnel  may  be 


contacted  at  the  transmitter  or  studio 
site  during  hours  of  operation  when  the 
remote  control  operator  is  elsewhere. 

11.  In  47  CFR,  new  9  73.1410  is  added 
to  read  as  follows: 

9  73.1410    Remote  control  opefatlow. 

(a)  Broadcast  stations  operated  by 
remote  control  must  provide  at  remote 
control  points  sufficient  control  and 
operating  parameter  monitoring 
capability  to  allow  technical  operation 
in  compliance  with  the  Rules  applicable 
to  that  station  and  the  terms  of  the 
station  authorization.  AM  stations  that 
are  required  to  change  modes  of 
operation  during  the  broadcast  day  must 
provide  sufficient  redundency  to  assure 
that  such  mode  changes  actually  occur. 

(b)  The  remote  control  system  must  be 
designed,  installed,  and  protected  so 
that  the  transmitter  can  be  activated  or 
controlled  only  by  licensed  transmitter 
operators  authorized  by  the  licensee. 

(c)  The  remote  control  and  monitoring 
equipment  must  be  calibrated  and  tested 
as  often  as  necessary  to  ensure  proper 
operation. 

(d)  The  remote  control  system  must  be 
designed  so  that  malfunctions  in  the 
circuits  between  the  control  point  and 
transmitter  will  not  cause  the 
transmitter  to  be  inadvertently  activated 
or  to  change  operating  modes  or  output 
power. 

(e)  Whenever  a  malfunction  causes 
loss  of  accurate  indications  of  the 
transmitter  operating  parameters,  use  of 
remote  control  must  be  discontinued 
within  3  hours  after  the  malfunction  is 
first  detected.  If  the  station  is  found  to 
be  operating  beyond  the  terms  of  the 
station  authorization  and  such 
malfunction  cannot  be  corrected  by 
remote  control,  station  operation  must 
be  immediately  terminated. 

(f)  AM  stations  may  use  amplitude  or 
phase  modulation  of  the  carrier  wave 
for  remote  control  telemetry  and  alarm 
purposes.  FM  stations  may  use  aural 
subcarriers  and  TV  stations  may  use 
either  aural  subcarriers  or  signals  within 
the  vertical  blanking  interval  for 
telemetry  and  alarm  purposes.  Use  of 
such  remote  control  signals  must  be  in 
accordance  with  the  technical  standards 
for  the  particular  class  of  station. 

973.51    [Amended] 
.    12.  47  CFR  73.51  is  amended  by 
changing  the  reference  to  rule  '73.57"  in 
paragraph  (d)(5)  to  read  "73.1410." 

S  73.64    [Amended) 
13.  47  CFR  73.68  is  amended  by 


removing  paragraph  (b)(4)  and 
redesignating  paragraph  (b)(5)  as  (b)(4). 

§73.1225    [Amended] 

14.  47  CFR  73.1225  is  amended  by 
removing  subparagraph  (c)(l)(iv)(A)  and 
redesignating  paragraphs  (c)(l)(iv)  (B) 
through  (D)  as  (c)(l)(iv)  (A)  through  (C) 
respectively. 

15.  47  CFR  73.1560  is  amended  by 
revising  the  heading,  redesignating 
existing  paragraph  (a)  as  paragraph 
(a)(1),  and  adding  new  paragraph  (a)(2) 
to  read  as  follows: 

9  73.1560    Operating  power  and  mode 
tolerances. 

[a]  AM  stations.  (1)  *   *   * 
(2)  Whenever  the  transmitter  of  an 
AM  station  carmot  be  placed  into  the 
specified  operating  mode  at  the  time 
required,  transmissions  of  the  station 
must  be  immediately  terminated. 
However,  if  the  radiated  field  at  any 
bearing  or  elevation  does  not  exceed 
that  permitted  for  that  time  of  day, 
operation  in  the  mode  with  the  lesser 
radiated  field  may  continue  under  the 
notification  procedures  of  paragraph  (d) 
of  this  section. 


§73.1570    [Amended) 

16.  47  CFR  73.1570  is  amended  by 
removing  the  words  "9  73.67(b)  or"  from 
paragraph  (b)(l)(ii). 

§73.1660    [Amended) 

17.  47  CFR  73.1690  is  amended  by 
revising  the  words  "See  9  73  3548"  in 
paragraph  (d)(2)  to  read  "See  9  73.1400." 

Index — [Amended] 

18.  The  alphabetical  index  to  47  CFR 
Part  73  is  amended  by  removing  all 
references  to  rule  sections  numbered 
73.66,  73.67,  73.274,  73.275.  73.574.  73.575, 
73.676,  73.677,  and  73.3548:  and  the 
following  listings  are  added  in 
alphabetical  sequence: 

Authorization.  Remote  control „  73.1400 

Mode  tolerances,  Operating  power 

and 73.1560 

Operating  power  and  mode  toler- 
ances  _ 73.1500 

Power 'and  mode  tolerances.  Oper- 
ating   73.1560 

Remote  control  authorization - 73.1400 

Remote  control  operation 73.1410 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosf>heric 
Administration 

50  CFR  Part  258 
IDocliet  No.  41033-4133] 

Fishermen's  Protective  Act 
Procedures;  Fees 

Correction 

In  FR  Doc.  84-29354  beginning  on  page 
44474  in  the  issue  of  Wednesday, 
November  7, 1984,  make  the  following 
correction:  On  page  44474,  in  the  third 
column,  in  9  258.5(b),  in  the  third  line. 
"September  30. 1984"  should  read 
"September  30. 1985". 
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TNs  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  rwtices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to     the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  insurance  Corporation 

7CFRPart434 
[Ooc  No.  1447S] 

Tobacco  (Dollar  Plan)  Crop  Insurance 
Regulations 

AOCNCV:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Tobacco  (Dollar  Plan) 
Crop  Insurance  Regulations  (7  CFR  Part 
434),  effective  for  the  1985  and 
succeeding  crop  years  to  provide  for  (1) 
Changing  to  a  mandatory  "Actual 
Production  History"  (APH)  basis  by 
removing  the  Premium  Adjustment 
Table  and  providing  for  cancellation  for 
not  furnishing  records;  (2)  adding  as  a 
cause  of  loss  the  unavoidable  failure  of 
irrigation  water  supply;  (3)  changing  the 
method  of  computing  indemnities  when 
acreage,  share  or  practice  is 
underreported;  (4)  changing  the 
definition  of  unit  to  encompass  the 
entire  ASCS  farm  serial  number  and  (5) 
deleting  Appendix  A.  The  intended 
effect  of  this  rule  is  to  comply  with  the 
provisions  of  Departmental  Regulation 
1512-1  with  regard  to  review  of 
regulations  issued  by  FCIC  for  need, 
currency,  clarity,  and  effectiveness.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
date:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  January  7, 1985, 
to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 


of  Agriculture,  Washington,  D.C.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15, 
1983).  This  action  constitutes  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
August  1, 1989. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defmed  by  Executive 
Order  No.  12291  (February  17, 1981), 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region; 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Progam  to  which  this 
proposed  rule  apply  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
tobacco  policy  are; 

t.  Section  l.a. — Add  the  failure  of  the 
irrigation  water  supply  because  of  an 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  Section 
2.e.(2). 


2.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will  therefore 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  good 
loss  experience  who  are  now  receiving  a 
premium  discount  are  protected  since 
they  will  retain  any  discount  under  the 
present  schedule  through  the  1989  crop 
year  or  until  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

3.  Section  5. — Remove  the  provisions 
for  the  transfer  of  insurance  experience 
and  for  premium  computation  when 
participation  has  not  been  continuous. 
Deletion  of  the  premium  adjustment 
table  eliminates  the  need  for  these 
provisions. 

4.  Section  9.d. — Effective  for  1986  and 
succeeding  crop  years,  allow  the 
guarantee  only  on  the  acerage,  share,  or 
practice  reported  but  credit  production 
on  the  acreage,  share,  or  practice 
actually  planted  if  the  acreage,  share  or 
practice  reported  results  in  a  premium 
less  than  the  acreage,  share  or  practice 
actually  planted.  When  acres  are 
underreported,  the  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity'  of  calculations. 

5.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  change  is 
required  by  the  change  to  mandatory 
APH. 

6.  Section  17.c. — Change  the  definition 
for  the  term  "County"  to  be  consistent 
with  other  marketing  quota  crop 
policies. 

7.  Section  17.h. — Add  a  definition  for 
the  term  "Loss  ratio"  to  clarify  its  use  in 
Section  5. 

8.  Section  17.o. — Change  the  definition 
of  the  term  "Unit"  to  conform  to  a  single 
ASCS  farm  serial  number.  No  further 
division  will  be  allowed.  This  change 
will  reduce  the  problem  of  transferring 
production  from  one  unit  to  another. 

9.  In  addition  to  the  policy  changes 
FCIC  also  proposes  to  eliminate  the 
codification  of  Appendix  A.  Federal 
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crop  insurance  for  tobacco  has  been 
expanded  into  almost  all  tobacco 
production  counties.  The  FCIC  service 
offices  will  be  able  to  advise  a  producer 
if  tobacco  insurance  if  offered  in  any 
county. 

FCIC  is  soliciting  comments  on  this 
proposed  rule  for  30  days  after 
publication  in  the  Federal  Register.  All 
written  comments  made  pursuant  to  this 
action  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  SubjecU  in  7  CFR  Part  434 

Crop  Insurance,  Tobacco  (Dollar 
Plan). 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
/^ct,  as  amended  (7  U5.C.  1501  et  seq\ 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Tobacco  (Dollar  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  434), 
effective  for  the  1985  and  succeeding 
crop  years,  to  read  as  follows: 

PART  434— TOBACCO  (DOLLAR  ^ 
PLAN)  CROP  INSURAHCE 
REGULATIONS 

Subpert— Regulations  for  the  1M6  and 
Succeeding  Crop  Years 

Sec. 

434.1  Availability  of  the  dollar  plan  of 
tobacco  crop  insurance. 

434.2  Premiam  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

434.3  OMB  control  numbers. 

434.4  Creditors. 

434.5  Good  faith  reliance  on 
misrepresentation. 

434.6  The  contract. 

434.7  The  application  and  policy. 
Authority:  Seca.  506.  516.  Pub.  L  75-43a  52 

Stat.  73,  77  as  amended  (7  U.S.C  1506, 1516} 

Subpart— Regulations  for  the  1989  and 
Succeeding  Crop  Years 

§  434. 1    A  vaPabfllty  of  the  doUar  plan  of 
tobacco  crop  Insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  tobacco  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act,  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

$  434.2    Prsmhim  ratae,  productfen 
guarantees,  covsrage  levels,  and  pricea  at 
wtiich  indemnities  shafl  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees. 


coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
tobacco  which  will  be  included  in  the 
actuarial  table  on  file  in  service  offices 
for  the  county  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from    • 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  434.3    OMB  control  numbers. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  434)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563-0003  and  0563- 
0007. 

§434.4    Creditor*. 

An  interest  of  a  person  in  an  insured 
crop  existing  I}y  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§434.5    Good  faith  reltanoe  on 

misrepresentation. 

Notwithstanding  any  other  provision 
of  the  tobacco  insurance  contract, 
whenever  (a)  an  insured  person  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums,  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  person  is  not 
entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  person  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or    ' 
waived,  and  (b)  the  Board  of  Directors 
of  the  Corporation,  or  the  Manager  in 
cases  involving  not  more  dian 
$100,000.00,  finds  (1)  diat  an  agent  or 
employee  of  the  Corporation  did  in  fact 
make  such  misrepresentation  or  take 
other  erroneous  action  or  give  erroneous 
advice,  (2)  that  said  insured  person 
relied  thereon  in  good  faith,  and  (3)  that 
to  require  the  payment  of  the  additional 
premiums  or  to  deny  such  insured's 
entitlement  to  the  indemnity  would  not 
be  fair  and  equitable,  such  insured 
person  shall  be  granted  relief  the  same 
as  if  otherwise  entitled  thereta 


§434.6    Theeofrtract 

The  insurance  contract  shall  beoooM 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  tobacco  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  applicabon.  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  service 
offices. 

§  434.7    Mte  appAcadon  and  poScy. 

(a)  AppUcation  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  tobacco  crop  as 
landlord,  owner-operator,  or  tenant  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applicabons  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  sudi  extension.  However,  if  adverse 
conditions  should  develop  during  such 
;>eriod,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1965  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a 
tobacco  contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1985  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— Oeneral 
Administrative  Regulations  (7  CFR 
400.37,  400.38]  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Tobacco 
(Dollar  Plan)  Insurance  PoKcy  for  the 
1985  and  succeeding  crop  years  are  as 
follows: 


47614  Federal  Register  /  Vol.  49,  No.  236  /  Thursday.  December  6,  1984  /  Proposed  Rules 


DEPARTMENT  OF  AGRICULTURE 

Fadanl  Crap  InauraiiM  Coiporatoa 

Dollar  Plan  of  Tobacco  Crop  Insurance 
Policy 

(Tlus  ia  a  continuoua  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE.  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compUance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we."  "us"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1]  Adverse  weather  conditions; 
(2)nre; 

(3)  Insects; 

(4)  Plant  disease; 

(5)  Wildlife; 

(6)  Earthquake: 

(7)  Volcanic  eruption: 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting: 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(7). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants  or  employees; 

(2)  The  failure  to  follow  recognized  good 
tabacco  farming  practices; 

(3)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project;  or 

(4)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  tobacco  of  the 
type  shown  as  insurable  by  the  actuarial 
table,  which  is  grown  on  insured  acreage  and 
for  which  an  amount  of  insurance  and 
premium  rate  are  provided  by  the  actuarial 
Ubie. 

b.  The  acreage  insured  for  each  crop  year 
will  be  an  insurable  type  of  tobacco  planted 
CO  insurable  acreage  as  designated  by  the 
actuarial  table  and  in  which  you  have  a 
■hare,  as  reported  by  you  or  as  determined 
by  us,  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  tobacco  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  fanning  practices 
for  which  the  premium  rates  have  been 
estabUshed; 

(2]  On  which  the  tobacco  was  destroyed 
for  the  purpose  of  conforming  with  any  other 
program  administered  by  the  United  States 
Department  of  Agriculture: 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  tobacco,  and  such  acreage  was  not 
replanted; 

(4)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table,  unless 


you  agree  in  writing  on  our  form  to  coverage 
reduction; 

(5)  Planted  to  tobacco  of  a  discount  variety 
under  provisions  of  the  tobacco  price  support 
program: 

(6)  Planted  to  a  type  or  variety  of  tobacco 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table;  or 

(7)  Planted  for  experimental  purposes. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good 
tobacco  irrigation  practice  at  the  time  of 
planting;  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  tobacco  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  fit>m  an  unavoidable  cause. 

Insurance  will  not  attach  on  an  irrigated 
basis  on  acreage  otherwise  insurable  on  such 
basis  unless  it  is  designated  as  irrigated  at 
the  time  the  acreage  is  reported. 

f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  insurable  types  of 
tobacco  in  the  county  in  which  you  have  a 
share; 

b.  The  practice:  and 

c  Your  share  at  the  time  of  planting; 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  tobacco  planted  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  have  submitted  on  this 
report.  If  you  do  not  submit  this  report  by  the 
reporting  date,  we  may  elect  to  determine  by 
unit  the  insured  acreage,  share,  and  practice 
or  we  may  deny  liability  on  any  unit.  Any 
report  submitted  by  you  may  be  revised  only 
upon  our  approval. 

4.  Amotmts  of  insurance  and  coverage 
levels. 

a.  The  amounts  of  insurance  and  coverage 
levels  are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level 

c  You  may  change  the  coverage  level  on  or 
before  the  closing  date  for  submitting 
applications  for  the  crop  year  as  established 
by  the  actuarial  table. 

d.  In  addition  to  the  provisions  contained 
in  section  16,  if  for  any  crop  year  the  support 
price  per  pound  is  reduced  10  percent  or  more 
below  the  support  price  per  pound  for  the 
previous  crop  year,  the  dollar  amounts  of 
insurance  per  acre  for  the  current  crop  year 
will  be  adjusted  by  multiplying  the  support 
price  per  pound  (rounded  to  the  nearest  cent, 
less  four  cents  per  pound  for  warehouse 
charges)  for  the  current  crop  year  by  the 
amount  in  pounds  per  acre  shown  by  the 
actuarial  table  for  this  purpose.  If  a  tobacco 


price  support  program  is  not  in  effect  for  the 
kind  of  tobacco  which  includes  the  insured 
type  for  any  crop  year,  the  amounts  in 
pounds  per  acre  shown  in  the  actuarial  table 
will  be  multiplied  by  the  market  price  for  that 
crop  year  to  determine  the  amounts  of 
insurance  per  acre  for  such  crop  year. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  amount  of 
insurance,  times  the  premium  rate,  times  the 
insured  acreage,  times  your  share  at  the  time 
of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1-V^%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  S  percent  based  on 
your  insuring  experience  through  the  1963 
crop  year  under  the  terms  of  the  Experience 
Table  contained  in  tobacco  policy  for  the 
1984  crop  year,  you  will  continue  to  receive 
the  benefit  of  that  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  year 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  1984  policy: 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  be  applicable; 
and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  tobacco  is 
planted  and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  tobacco: 

b.  Weighing-in  at  the  tobacco  warehouse; 

c.  Removal  of  the  tobacco  from  the  unit 
(except  for  curing,  grading,  packing  or 
immediate  delivery  to  the  tobacco 
warehouse): 

d.  Final  adjustment  of  a  loss:  or 

e.  The  following  dates  immediately  after 
the  normal  harvest  period: 

(1)  Type  11  and  12. November  30; 

(2)  Type  13 October  31; 

(3)  Type  14 September  30: 

(4)  Type  36 January  31; 

(5)  Type  31  and  35 February  28; 

(6)  All  other  types ........_ March  31. 

8.  Notice  of  damage  or  toss. 

a.  In  case  of  damage  or  probable  loss: 
(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
tobacco  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  it: 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use:  or 

(c)  After  consent  to  put  acreage  to  another 
use  if  given,  additional  damage  occurs. 


■\ 
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Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  tobacco  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant.  You 
must  notify  us  when  such  acreage  is  pal  to 
another  use. 

(2)  You  must  give  us  notice  at  least  IS  days 
before  the  beginning  of  harvest  if  you 
anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested 
tobacco  (at  least  10  feet  wide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of 
notice,  unless  we  give  you  written  consent  to 
harvest  the  sample. 

(4)  Notice  must  be  given  immediately  if  any 
tobacco  is  destroyed  or  damaged  by  fire 
during  the  insurance  period. 

(5)  Where  tobacco  is  not  to  be  sold  through 
auction  warehouses  and  an  indemnity  is  to 
be  claimed,  notice  must  be  given  to  allow  us 
sufficient  time  to  inspect  the  cured  tobacco 
prior  to  its  sale  or  other  disposition. 

(6)  Notice  must  be  given  upon  completion 
of  harvest  of  any  unit  of  tobacco  of  types  11, 
12. 13,  or  14  on  which  an  indemnity  is  to  be 
claimed  unless  notice  has  already  been  given 
under  this  section. 

(7)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  30  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  tobacco  on  the 
unit; 

(b)  The  date  marketing  or  other  disposal  of 
the  insured  tobacco  on  the  unit  ia  completed: 
or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  tobacco  which 
is  not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  tobacco  on  the 
unit; 

(2)  The  date  marketing  or  other  disposal  of 
the  insured  tobacco  on  the  unit  is  completed: 
or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of 
tobacco  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
amount  of  insurance; 

(2)  Subtracting  therefrom  the  value  of  the 
total  production  of  tobacco  to  be  counted  (see 
section  9e);  and 

(3)  Multiplying  the  remainder  by  your 
share. 


d.  If  the  information  reported  by  you  under 
section  3  of  the  policy: 

(1)  In  the  1985  crop  year  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  indemnity  will  be  reduced 
proportionately. 

(2)  In  the  1986  and  succeeding  crop  years 
results  in  a  lower  premium  than  the  premium 
determined  to  be  due,  the  production 
guarantee  on  the  unit  will  be  computed  on  the 
information  reported  and  not  on  the  actual 
information  determined.  All  production  from 
insurable  acreage,  whether  or  not  reported  as 
insurable,  will  count  against  t^  production 
guarantee. 

e.  The  value  of  the  total  production  to  be 
counted  for  a  unit  will  include  the  value  of  all 
harvested  and  ap^praised  production. 

(1)  The  value  of  production  to  count  will 
include: 

(a)  The  gross  returns  (less  four  cents  per 
pound  for  warehouse  charges)  from  tobacco 
sold  on  the  warehouse  floor 

(b)  The  fair  market  value  of  the  tobacco 
sold  other  than  on  the  warehouse  floor. 

(c)  The  fair  market  value  of  the  tobacco 
harvested  and  not  sold: 

(d)  The  fair  market  value  of  any 
unharvested  tobacco  as  if  such  tobacco  were 
harvested  and  cured:  and 

(e)  The  current  year's  support  price  per 
pound  (less  four  cents  per  pound  for 
warehouse  charges)  for  appraisals  made  by 
us  for  poor  farming  practices  or  uninsured 
causes  of  loss.  (If  a  price  support  program  is 
not  in  effect,  such  appraised  production  will 
be  valued  at  the  market  price  for  the  current 
crop  year.) 

(2)  To  enable  us  to  determine  the  fair 
market  value  of  tobacco  not  sold  through 
auction  warehouses,  we  must  be  given  the 
opportunity  to  inspect  such  tobacco  before  it 
is  sold,  contracted  to  be  sold,  or  otherwise 
disposed  of  and.  if  the  best  offer  you  receive 
for  any  such  tobacco  is  considered  by  us  to 
be  inadequate,  to  obtain  additional  offers  on 
your  behalf. 

(3)  The  stalks  on  any  insured  acreage  of 
tobacco  types  11, 12, 13,  or  14  must  not  be 
destroyed  until  we  give  written  consent.  For 
any  such  acreage  on  which  the  stalks  have 
been  destroyed  prior  to  such  consent,  we 
may  make  an  appraisal  on  such  acreage  of 
not  less  than  the  antount  of  insurance  per 
acre. 

(4)  The  value  of  appraised  production  to  be 
counted  will  include: 

(a)  The  value  of  unharvested  production  on 
harvested  aaeage  and  potential  production 
lost  due  to  uninsured  causes  and  failure  to 
follow  recognized  good  tobacco  fanning 
practices: 

(b)  Not  less  than  the  amount  of  insurance 
for  any  acreage  which  is  abandoned  or  put  to 
another  use  without  our  prior  written  consent 
or  damaged  solely  by  an  uninsured  cause: 

(c)  Not  less  than  35  percent  of  the  amount 
of  insurance  for  all  other  unharvested 
acreage. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
tobacco  becomes  general  in  the  county; 

(b)  Harvested;  or 


(C)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(6)  The  amount  of  production  of  any 
unharvested  tobacco  may  be  determined  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  normal  harvest  period. 

(7)  If  jrou  have  elected  to  exclude  kail  and 
fire  as  msured  causes  of  losa  and  the  tobacco 
is  damaged  by  hail  or  fire,  appraisals  vvill  be 
made  in  accordance  with  Form  PCl-78, 
"Request  to  Elxclude  Hail  and  F'irc". 

(8)  The  commingled  prodiKlion  of  units  wiii 
be  allocated  to  such  units  in  proportion  to  our 
liabihty  on  the  harvested  acreage  of  eacli 
unit. 

f.  Yoa  must  not  abandon  any  acre»g«  to  us. 

g.  You  may  not  bring  suit  or  action  against 
us  unless  yoa  have  complied  writh  all  pohcy 
provisions.  If  a  clahn  is  denied,  you  may  sue 
us  in  the  United  States  District  Court  under 
the  provisions  of  7  U.S.C.  1508(c).  Yon  mast 
bring  suit  within  12  months  of  the  date  notice 
of  denial  is  mailed  to  and  receired  by  you. 

h.  We  will  pay  the  loss  within  30  days  after 
we  reach  agreement  with  you  or  entry  of  a 
final  judgment.  In  no  instance  wiH  we  be 
liable  for  interest  or  damages  in  connection 
with  any  claim  for  indemnity,  whether  we 
approve  or  disapprove  such  claim. 

i.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  tobacco  is  planted  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person(s)  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  detenaioed 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  oader 
such  other  insurance.  For  the  purposes  of  this 
section,  the  amount  of  loss  from  fire  «vill  be 
the  difference  between  the  fair  market  vahie 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  doe  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract,  and  such  voidance 
will  be  effective  as  of  the  beginning  of  the 
crop  year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  yoa  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
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form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
rights,  if  we  pay  you  for  your  loss  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  lo  you. 

14.  Records  and  access  lo  farm. 

You  must  keep,  for  two  years  after  the  lime 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale  or  other  disposition  of  all 
tobacco  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  lo  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  crop  year  by  giving  written 
notice  on  or  before  the  cancellation  dale 
preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  lo  us  on  or  before 
the  cancellation  date.  If  the  insured,  prior  lo 
the  cancellation  date,  shows  to  our 
satisfaction,  that  records  are  unavailable  due 
lo  conditions  beyond  the  insured's  control, 
such  as  Tire,  flood,  or  other  natural  disaster, 
the  Field  Actuarial  Office  may  assign  a  yield 
for  that  year.  The  assigned  yield  will  not 
exceed  the  ten-year  average. 

d.  This  contract  will  terminate  as  lo  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  dale  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  t>e 
the  dale  you  Sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  Slates 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  set  off  are 
approved. 

e.  The  cancellation  and  termination  dates 
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f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 


dissolved,  the  contract  will  terminate  as  of 
the  dale  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  Ihe 
persons  will  dissolve  the  joint  entity, 
g.  The  contract  will  terminate  if  no 
premium  Is  earned  for  five  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  of  the  terms  and 
provisions  of  the  contract  from  year  lo  year. 
All  contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  Ihe 
cancellation  dale.  Acceptance  of  any  changes 
will  be  conclusively  presumed  in  the  absence 
of  any  notice  from  you  lo  cancel  Ihe  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  dollar  tobacco  crop 
insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  In  your  service  office,  and  which 
show  Ihe  amounts  of  insurance,  coverage 
levels,  premium  rales,  practices,  insurable 
and  uninsurable  acreage,  and  related 
Information  regarding  tobacco  Insurance  in 
Ihe  county. 

b.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c.  "County"  means  the  county  shown  on 
the  application  and: 

(1)  Any  additional  land  located  In  a  local 
producing  area  bordering  on  the  county,  as 
shown  by  Ihe  actuarial  table;  and 

(2)  Any  land  identified  by  an  ASCS  farm 
serial  number  for  Ihe  county  even  though 
physically  located  in  another  county. 

d.  "Crop  year"  means  the  period  within 
which  Ihe  tobacco  Is  normally  grown  and  will 
be  designated  by  the  calendar  year  in  which 
Ihe  tobacco  is  normally  harvested. 

e.  "Harvest"  means: 

(1)  The  completion  of  cutting  or  priming  of 
tobacco  on  any  acreage  from  which  al  least 
20  percent  of  Ihe  amount  of  tobacco  in 
pounds  per  acre  shown  in  the  actuarial  table 
for  such  purpose  is  cut  or  primed. 

f.  "Insurable  acreage"  means  the  land 
classlHed  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

h.  "Loss  ratio"  means  the  ratio  of 
indemnily(ies)  to  premium(s). 

i.  "Market  Price"  means  Ihe  price  contained 
in  the  actuarial  table  and  for  tobacco: 

(1)  Types  11. 12. 13,  14.  21,  22,  23,  31,  35,  36, 
and  37  Is  the  average  auction  price  for  Ihe 
applicable  type  (less  four  cents  per  pound  for 
warehouse  charges)  in  the  belt  or  area:  and 

(2)  Types  54  and  55  is  Ihe  average  price  for 
the  applicable  type  in  the  belt  or  area. 

j.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable.  A  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 


k.  "Planting"  means  transplanting  Ihe 
tobacco  plant  from  the  bed  lo  Ihe  field. 

I.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  Ihe 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

m.  "Support  price  per  pound"  means  the 
average  price  support  level  per  pound  for  Ihe 
Insured  type  of  tobacco  as  announced  by  Ihe 
United  Slates  DeparlmenI  of  Agriculture 
under  Ihe  tobacco  price  support  program.  For 
any  crop  year  in  which  a  price  support  for  Ihe 
Insured  type  is  not  in  effect,  Ihe  market  price 
for  that  crop  year  will  be  used/ 

n.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  Ihe 
tobacco  or  a  share  of  the  proceeds  therefrom. 

o.  "Unit"  means  all  insurable  acreage  of  an 
indurable  type  of  tobacco  in  the  county  in 
which  you  have  an  insured  share  on  Ihe  dale 
of  planting  for  Ihe  crop  year  and  which  is 
identified  by  a  single  ASCS  Farm  Serial 
Number  al  Ihe  time  insurance  first  attaches 
under  this  policy  for  Ihe  crop  year.  Units  will 
be  determined  when  the  acreage  is  reported. 
We  may  reject  or  modify  any  ASCS 
reconstitution  for  Ihe  purpose  of  unit 
definition  if  the  reconstitution  was  in  whole 
or  part  lo  defeat  Ihe  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 
Errors  in  reporting  units  may  be  corrected  by 
us  when  adjusting  a  loss. 

18.  Descriptive  headings. 

The  descriptive  headings  of  Ihe  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  Ihe  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  lo  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  lime 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  lo  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  lime  of  our 
receipt  of  Ihe  written  notice. 

Approved  by  the  Board  of  Directors  on 
August  16. 1984. 

Peter  F.  Cole, 

Secretary.  Federal  Crop  Insurance 
Corporation. 

Approved  by:  ^ward  Hews. 
Dated:  November  30, 1964. 

Edward  Hews, 

Acting  Manager. 
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7  CFR  Part  447 

IDoc.  No.  1442S] 

Popcorn  Crop  Insurance  Ragulatlona 

AOENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Popcorn  Crop  Insurance 
Regulation  (7  CFR  Part  447),  effective  for 
the  1985  and  succeeding  crop  years  to 
provide  for  (1)  Changing  to  a  mandatory 
"Actual  Production  History"  (APH) 
basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records; 
(2)  adding  as  a  cause  of  loss  the 
unavoidable  failure  of  irrigation  water 
supply;  (3)  changing  the  method  of 
computing  indemnities  when  acreage, 
share  or  practice  is  underreported;  (4) 
changing  the  method  of  crediting  the 
replanting  payment;  and  (5)  deleting 
Appendix  A.  The  intended  effect  of  this 
rule  is  to  comply  with  the  provisions  of 
Departmental  Regulation  1512-1  with 
regard  to  review  of  regulations  issued  by 
FCIC  for  need,  currency,  clarity,  and 
effectiveness.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  January  7, 1985, 
to  be  sure  of  consideration. 
address:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insiu-ance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250. 
FOR  FURTHER  INFORMA-PON  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  D.C..  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15, 
1983).  This  action  constitutes  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  imder 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
August  1. 1989. 

Merritt  W.  Sprague,  Manager,  FCIC. 
has  determined  that  this  action:  (1)  Is 
not  a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17. 1981), 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
milion  or  more;  (b)  major  increases  in 
costs  or  prices  for  consimiers.  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region; 


or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  apply  are:  Title — Crop 
Insurance;  Nimiber  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  pubUshed  at  48  FR 
29115  (June  24. 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  FlexibiUty 
Act;  therefore,  no  Regulatory  FlexibiUty 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  signficant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
popcorn  policy  are: 

1.  Section  l.a. — Add  the  failure  of 
irrigation  water  supply  because  of 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  Section 
2.e.(2). 

2.  Section  S.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will  therefore 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  good 
loss  experience  who  are  now  receiving  a 
premiiun  discount  are  protected  since 
they  will  retain  any  discount  under  the 
present  schedule  through  the  1989  crop 
year  or  imtil  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

3.  Section  5.c. — Remove  the  provisions 
for  the  transfer  of  insurance  experience 
and  for  premium  computation  when 
participation  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

4.  Section  6 — Specify  that  the 
replanting  payment  will  only  be  applied 
to  payment  of  the  premium  if  the  billing 
date  has  passed.  In  cases  when  the 
billing  date  for  a  crop  has  passed  on  the 
date  the  replanting  payment  is  made  the 
replanting  payment  will  be  applied  to 
payment  of  the  billed  premium.  This  is  a 
change  from  the  previous  practice  of 


applying  the  replanting  payment  to  the 
outstanding  premium  in  all  cases. 

5.  Section  9.d. — ^Effective  for  the  1986 
and  succeeding  crop  years  allow  the 
guarantee  only  on  the  acreage,  share,  or 
practice  reported  but  credit  production 
on  the  acreage,  share,  or  practice 
actually  planted  if  the  acreage,  share  or 
practice  reported  results  in  a  premium 
less  than  the  acreage,  share  or  practice 
actually  planted.  When  acres  are 
underreported,  the  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indenmities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

6.  Section  9 — Delete  the  requirement 
that  a  replanting  payment  be  considered 
an  indemnity.  This  change  allows  an 
insured  to  collect  a  replanting  payment 
in  addition  to  an  indemnity  equal  to  the 
total  liability  for  the  unit  in  the  event  of 
a  total  loss.  Previously,  the  total  of  any 
replanting  payment  and  indemnity  could 
not  exceed  the  FCIC  liability  on  the  unit 
in  the  event  of  partial  loss. 

7.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clatise  is 
required  by  the  change  to  mandatory 
APH. 

8.  In  addition  to  the  policy  changes 
FCIC  also  proposes  to  eliminate  the 
codification  of  Appendix  A.  The  FCIC 
service  offices  will  be  able  to  advise  a 
producer  if  insurance  is  offered  in  any 
county. 

FCIC  is  soliciting  comments  on  this 
proposed  rule  for  30  days  after 
publication  in  the  Federal  Register.  All 
written  comments  made  pursuant  to  this 
action  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  Subjecto  in  7  CFR  Part  447 

Crops  insurance;  Popcorn. 

Proposed  Rule 

PART  447— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Popcorn  Crop  Insurance  Regulations 
(7  CFR  Part  447),  effecUve  for  the  1985 
and  succeeding  crop  years,  to  read  as 
follows: 
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PART  447— POPCORM  CROP 
INSURANCE  REGULATIONS 

Subpart    R»9ulrt<oo«  tor  the  1985  and 
Succeeding  Crop  Y«are 

447.1  Availability  of  popcorn  crop 
insurance. 

447.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  will  be  computed. 

447.3  OMB  control  numbers. 

447.4  Creditors. 

447.5  Good  faith  reliance  on 
misrepresentation. 

447.0    The  contract. 

447.7    The  application  and  policy. 

Authority:  Sees.  506.  516.  Pub.  L  75-430.  52 
Stat.  73.  77  as  amended  (7  U.S.C  1506. 1516). 

Subpart— Reguiations  for  ttte  IMS  and 
Succeeding  Crop  Years 

§447.1    AvaflabiUty  Of  popcorn  crop 
insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  popcorn  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act.  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  447.2    Premium  ratae,  production 
guarantees,  coverage  leveia,  and  prices  at 
wtiich  indemnltias  shaH  be  computed. 

(a]  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
popcorn  which  will  be  included  in  the 
actuarial  table  on  file  in  service  offices 
for  the  county  and  which  may  be 
changed  hom  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

9  447  J    OMB  control  numbers. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  447)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563-0003  and  0563- 
0007. 

§447.4    Crednors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 


§447.5    Good  faith  rsNence  on 


Notwithstanding  any  other  provision 
ef  the  popcorn  insurance  contract, 
whenever  (a)  An  insured  person  under 
a  contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums,  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  person  is  not 
entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  person  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived,  and  (b)  the  Board  of  Directors 
of  the  Corporation,  or  the  Manager  in 
cases  involving  not  more  than 
$100,000.00,  fmds  that:  (1)  An  agent  or 
employee  of  the  Corporation  did  in  fact 
make  such  misrepresentation  or  take 
other  erroneous  action  or  give  erroneous 
advice;  (2)  said  insured  person  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  person  shall  be 
granted  relief  the  same  as  if  otherwise 
entitled  thereto. 

§447.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  popcorn  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§447.7    The  application  and  policy. 

(a)  AppUcation  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  popcorn  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 


crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  oh  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's  • 

determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1985  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a 
popcorn  contract  issue^d  under  such 
prior  regulations,  without  the  filing  of  a 
new  application. 

(d)  The  application  for  the  1965  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Popcorn 
Insurance  Policy  for  the  1985  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporatioa 

Popcorn  Crop  Insunmce  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMETiT  TO'INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditionr, 

(2)  Fire; 
(s)  Insects; 

(4)  Plant  disease: 

(5)  Wildlife; 

(e)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting; 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(e). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants  or  employeer. 
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(2)  The  failure  to  follow  recognized  good 
popcorn  farming  practices  or  the  grower 
provisions  of  the  popcorn  contract; 

(3)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project; 

(4)  Damage  resulting  from  frost  or  freeze 
after  the  date  designated  by  the  actuarial 
table;  or 

(5)  Any  cause  not  specified  in  subsection 
la  as  an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  popcorn  which 
is  planted  for  harvest,  which  is  grown  on 
insured  acreage  and  for  which  a  guarantee 
and  premium  rate  are  provided  by  the 
actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  popcorn  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  popcorn  at  the  time  of  planting. 

d.  We  no  not  insure  any  acreage: 

(1)  Of  popcorn  not  grown  under  a  contract 
executed  with  a  processor  or  excluded  from 
the  processor  contract  for,  or  during,  the  crop 
year  (The  contract  must  be  executed  and 
effective  before  you  report  your  acreage); 

(2)  Which  is  destroyed,  it  is  practical  to 
replant  to  popcorn,  and  such  acreage  is  not 
replanted; 

(3)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established; 

(4)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(5)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table,  unless 
you  agree,  in  writing,  on  our  form  to  coverage 
reduction; 

(6)  Of  volunteer  popcorn; 

(7)  Planted  to  a  type  or  variety  of  popcorn 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table; 

(8)  Planted  with  a  crop  other  than  popcorn; 
or 

(9)  Planted  for  the  development  or 
production  of  hybrid  seed  or  planted  for 
experimental  purposes. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only4he 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good 
popcorn  irrigation  practice  at  time  of 
planting;  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  popcorn  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occuring  after  the 
beginning  of  planting,  will  be  considered  as 
due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 

f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitations  established  under  any 
Act  of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 


g.  An  instrument  in  the  form  of  a  "lease" 
under  which  you  retain  possession  of  the 
land  on  which  the  popcorn  is  grown  and 
which  provides  for  delivery  of  the  popcorn 
under  certain  conditions  and  at  a  stipulated 
price  will,  for  the  purpose  of  this  contract,  be 
treated  as  a  contract  under  which  you  have 
the  share  in  the  popcorn. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  popcorn  planted  in  the 
county  in  which  you  have  a  share; 

b.  The  practice;  and 

c.  Your  share  at  the  time  of  planting: 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  popcorn  planted 
in  the  county.  This  report  must  be  submitted 
annually  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  have  submitted  on  this 
report.  If  you  do  not  submit  this  report  by  the 
reporting  date,  we  may  elect  to  determine  by 
unit  the  insured  acreage,  share,  and  practice 
or  we  may  deny  liability  on  any  unit.  Any 
report  submitted  by  you  may  be  revised  only 
upon  our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
will  be  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  before  the  closing  date  for 
submitting  applications  for  the  crop  year,  as 
established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  Vt%]  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  Hrst 
premium  billing  date. 

c.  If  you  sire  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
insuring  experience  through  the  1983  crop 
year  under  the  terms  of  the  Experience  Table 
contained  in  the  policy  for  the  1984  crop  year, 
ou  will  continue  to  receive  the  benefit  of  that 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  yean 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  1984  policy; 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  be  applicable; 
and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you, 
or  from  a  replanting  payment  if  the  billing 
date  has  passed  on  the  date  you  are  paid  the 
replanting  payment,  or  from  any  loan  or 


payment  due  you  under  any  Act  of  Congress 
or  program  administered  by  the  United  States 
Department  of  Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  popcorn  is 
planted  and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  popcorn; 

b.  Harvest; 

c.  Final  adjustment  of  a  loss;  or 

d.  December  10  of  the  calendar  year  in 
which  the  popcorn  is  normally  harvested. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  You  want  our  consent  to  replant 
popcorn  damaged  due  to  any  insured  cause 
(To  qualify  for  a  replanting  payment,  the 
acreage  replanted  must  be  at  least  the  lesser 
of  10  acres  or  10  percent  of  the  insured 
acreage  on  the  unit): 

(b)  During  the  period  before  harvest,  the 
popcorn  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  it  or  harvest  any 
part  of  it; 

(c)  You  want  our  consent  to  put  the  acreage 
to  another  use;  or 

(d)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  popcorn  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant.  You 
must  notify  us  when  such  acreage  has  been 
replanted  or  put  to  another  use. 

(2)  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested 
popcorn  (at  least  10  feed  wide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of 
notice,  unless  we  give  you  written  consent  to 
harvest  the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  30  days  after  the  earliest 
of:  (a)  Total  destruction  of  the  popcorn  on  the 
unit;  (b)  Harvest  of  the  unit:  or  (c)  December 
10  of  the  crop  year. 

b.  You  may  not  destroy  or  replant  any  of 
the  popcorn  on  which  a  replanting  payment 
will  be  claimed  until  we  give  consent. 

c.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  popcorn  which 
is  not  to  be  harvested. 

d.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  eariiest  of: 

(1)  Total  destruction  of  the  popcorn  on  the 
unit: 

(2)  Harvest  of  the  unit;  or 

(3)  December  10  of  the  crop  year. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  the 
popcorn  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
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or  more  of  the  insared  causes  during  the 
insurance  period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  popcorn  to  be  counted  (see 
section  9e]i 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  product  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy; 

|1)  In  the  1965  crop  year  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  indemnity  will  be  reduced 
proportionately. 

(2)  In  the  1986  and  succeeding  crop  years 
results  in  a  lower  premium  than  the  premium 
determined  to  be  due.  the  production 
guarantee  on  the  unit  will  be  computed  on  the 
mformation  reported  and  not  on  the  actual 
information  determined.  All  production  from 
insurable  acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  (pound)  to  be 
counted  for  a  unit  will  include  all  harvested 
nnd  appraised  production. 

(1)  Mature  popcorn  production: 

(a)  Which  otherwise  is  not  eligible  for 
quality  adjustment  will  be  reduced  .12 
percent  for  each  .1  pen:entage  point  of 
moisture  in  excess  of  15.0  percent;  or 

(b)  Which,  due  to  insurable  causes,  is  not 
of  merchantable  popcorn  quality  and  ia 
rejected  by  the  processor,  will  be  adjusted 
by: 

(i)  Dividing  the  value  per  pound  of  the 
dhmaged  popcorn  by  the  contract  price  per 
pound  for  undamaged  popcorn:  and 

(ii)  Multiplying  the  result  by  the  number  of 
pounds  of  such  popcorn. 

(2)  Any  production  from  yellow  or  white 
dent  com  will  be  counted  as  popcorn  on  a 
weight  basis. 

(3)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  popcorn  fanning  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause:  and 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(4)  Any  appraisal  we  have  made  on  insured 
acreage  and  given  written  consent  to  be  put 
to  another  use  will  be  considered  as 
production  unless  fcuch  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
popcorn  becomes  general  in  the  country: 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(5)  The  amount  of  production  of  any 
unharvested  popcorn  inay  be  determined  on 
the  basis  of  field  apprafsals  conducted  after 
the  end  of  the  insurance  period. 

(6)  If  you  have  elected  to  exclude  bail  and 
Tire  as  insured  cause*  of  loas  and  the  popcorn 


is  damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78 
"Request  to  Exclude  Hail  and  Fire". 

(7)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  A  replanting  payment  may  be  made  on 
any  insured  pepcom  replanted  after  we  have 
given  consent  and  the  acreage  replanted  is  at 
least  the  lesser  of  10  acres  or  10  percent  of 
the  insured  acreage  for  the  unit. 

(1)  No  replanting  payment  will  be  made  on 
acreage: 

(a)  On  which  our  appraisal  exceeds  90 
percent  of  the  guarantee: 

(b)  Initially  planted  prior  to  the  date 
determined  to  be  reasonable:  or 

(c)  On  which  a  replanting  payment  has 
been  made  during  the  current  crop  year. 

(2)  The  replanting  payment  per  acre  will  be 
your  actual  cost  per  acre  for  replanting,  but 
will  not  exceed  150  pounds  multiplied  by  the 
price  election,  multiplied  by  you  share. 

If  the  information  reported  by  you  results 
in  a  lower  premium  than  the  actual  premium 
determined  by  us,  the  replanting  payment 
will  be  reduced  proportionately. 

g.  You  must  not  abandon  any  acreage  to  us. 
h.  You  may  not  bring  suit  or  action  against 

us  unless  you  have  complied  with  all  policy 
provisions.  If  a  claim  is  denied,  you  may  sue 
us  in  the  United  States  District  Court  under 
the  provisions  of  7  U.S.C.  1508(c).  You  must 
bring  suit  within  12  months  of  the  date  notice 
of  denial  is  mailed  to  and  received  by  you. 

i.  We  will  pay  the  loss  within  30  days  after 
we  reach  agreement  with  you  or  entry  of  a 
final  judgment.  In  no  instance  will  we  be 
liable  for  interest  or  damages  in  connection 
with  any  claim  for  indemnity,  whether  we 
approve  or  disapprove  such  claim. 

j.  If  you  die.  disappear,  or  dre  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  crop  is  planted  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person(s)  we  determine  to  be  beneficially 
entitled  thereto. 

k.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire  from 
the  policy,  we  will  be  hable  for  loss  due  tcf 
fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  contract  on  all  crops  insured 
without  affecting  your  liability  for  premiums 
or  waiving  any  right,  including  the  right  to 
collect  any  amount  due  to  us  if,  at  any  time, 
you  have  concealed  or  misrepresented  any 
material  fact  or  committed  any  fraud  relating 
to  the  contract,  and  such  voidance  will  be 
effective  as  of  the  beginning  of  the  crop  year. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 


right  to  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
pari  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvest  storage, 
shipment,  sale,  or  other  disposition  of  all  of 
the  popcorn  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  for  any  uninsured 
acreage.  Any  persons  designated  by  us  will 
have  access  to  such  records  and  the  farm  for 
purposes  related  to  the  contract. 

15.  Life  of  contract  cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  to  the  other  on  or  before 
the  cancellation  date  preceding  such  crop 
year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  before 
the  cancellation  date.  If  the  insured,  prior  to 
the  cancellation  date,  shows,  to  our 
satisfaction,  that  records  are  unavailable  due 
to  conditions  beyond  the  insured's  control, 
such  as  fire,  flood  or  other  natural  disaster, 
the  Field  Actuarial  Office  may  assign  a  yield 
for  that  year.  The  assigned  yield  will  not 
exceed  the  ten-year  average. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amou/it  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  for  the  policy  on 
which  the  amount  is  due.  The  date  of 
payment  of  the  amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim:  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  payment  and  set  off  are  approved. 

e.  The  cancellation  and  termination  date  is 
April  IS. 

f.  If  you  die  or  are  judicially  declared 
incompetent  or  the  insured  entity  is  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
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dissolution.  If  such  event  occurs  after 
insurance  attaches,  the  contract  will  continue 
in  force  through  the  crop  year  and  terminate 
at  the  end  thereof.  Death  of  a  partner  in  a 
partnership  will  dissolve  the  partnership 
unless  the  partnership  agreement  provides 
otherwise,  if  two  or  nore  persons  having  a 
joint  interest  are  insured  jointly,  death  of  one 
of  the  persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  five  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  of  the  terms  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected  All 
contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date.  Acceptance  of  any  changes 
will  be  conclusively  presumed  in  the  absence 
of  any  notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  p»opcorn  crop 
insurance: 

a.  "Actuarial  table"  means  (he  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are«vaiiable  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  popoom  insurance  in  the  county. 

b.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county,  as  shown  by  the  actuarial 
table. 

c.  "Crop  year"  means  the  period  within 
which  the  popcorn  is  normally  grown  and 
will  be  designated  by  the  calendar  year  in 
which  the  popcorn  is  normally  harvested. 

d.  "Harvest"  means  the  completion  of 
removing  the  grain  from  the  stalk  either  by 
hand  or  machiite. 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  in  the  actuarial  table. 

f.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

g.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

h.  "Replanting"  means  performing  the 
cultural  practices  necessary  to  replant 
insured  acreage  to  popcorn. 

i.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

j.  "Tenant "  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the 
popcorn  or  a  share  of  the  proceeds  therefrom. 

k.  "Unit"  means  all  insurable  acreage  of 
popcorn  in  the  county  on  the  date  of  planting 
for  the  crop  year 

(1)  In  which  you  have  •  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  ■  share  basis. 


Land  rented  for  cash,  a  fixed  oommodity 
payment,  or  any  consideration  other  than  a 
share  in  the  popcorn  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office  or  by  written 
agreement  with  us.  We  will  determine  units 
as  herein  defined  when  Ibe  acreage  is 
reported.  Errors  in  reporting  units  may  be 
corrected  by  us  to  conform  to  applicable 
guidelines  when  adjusting  a  loss.  We  may 
consider  any  acreage  and  share  thereof 
reported  by  or  for  your  spouse  or  child  or  any 
member  of  your  household  to  be  your  bona 
fide  share  or  the  bona  fide  share  of  any  other 
person  having  an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  tfae  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  appeal 
regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
inlmediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Approved  by  the  Board  of  Directors  on 
August  16, 1984. 

Dated:  November  30. 1984. 
Peter  F.  Cole, 

Secretary,  Federal  Crop  Insurance 
Corporation. 

Approved  by: 
Edward  Hews, 

A  cting  Manager. 

|FR  Doc.  S4-3iaOS  Filed  12-S-a4;  S:4I  mm] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  75 

[Airspace  Docket  No.  •4-ANM-281 

Proposed  Alteration  and 
Establishment  of  Jet  Routes,  Aspen, 
CO 

AGCNCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  segments  of  )et  Routes  f-60,  |-80 
and  1-28  and  establish  Jet  Route  )-206. 
This  action  is  proposed  due  to  the 


commissioning  of  the  Red  Table.  CO, 
very  high  frequency  omni-directiooal 
radio  range  distance  measuring 
equipment  (VOR/DME). 

DATES:  Comments  must  be  received  on 
or  before  fanuary  21, 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Northwest  Mountain  Region,  Attention: 
Manager,  Air  Traffic  Division,  Docket 
No.  84-ANM-28,  Federal  Aviation 
Administration,  17900  Pacific  Highway 
South.  C-689e6,  Seattle,  WA  98168. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  D.C 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Burton  Chandler,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  D.C.  20591; 
telephone:  (202)  426-8783. 

SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-ANM-28."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  conunenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
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for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
■  FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center.  APA-430.  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  75.100  of  Part  75  of  the 
Federal  Aviation  Regulations  (14  CFTl 
Part  75)  to  amend  segments  of  Jet  Routes 
J-60.  J-ao,  J-28  and  to  establish  new 
1-206.  The  FAA  has  commissioned  the 
Red  Table  VOR/DME  near  Aspen,  CO. 
Section  75.100  of  Part  75  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"signiBcant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  nde,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Jet  routes,  aviation  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend 
S  75.100  of  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  as 
follows: 


1-60    lAmendedl 

By  removing  the  words  "Hanksville,  UT; 
Grand  Junction.  CO;"  and  substituting  the 
words  "Hanksville.  UT;  Red  Table.  CO; 
Grand  Junction,  CO;" 

|-M    (AnModed) 

By  removing  the  words  "Grand  Junction. 
CO;  Denver,  CO;"  and  substituting  the  words 
"Grand  Junction.  CO:  Red  Table.  CO:  Denver. 
CO;" 

J-2S    JAnwDdwl) 

By  removing  the  words  "From  Pueblo.  CO, 
via  Garden  City,  KS,"  and  substituting  the 
words  "From  Milford.  UT.  via  Hanksville.  UT; 
Gunnison.  CO;  Pueblo,  CO.  via  Garden  City, 
KS," 

1-206    JNew] 

From  Alamosa.  CO;  via  Gunnison.  CO:  Red 
Table,  CO;  to  Rock  Springs.  WY. 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  use.  1348(a)  and  1354(a));  (49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449.  January 
12, 1983)):  and  14  CFR  11.65) 

Issued  in  Washington.  D.C.  on  November 
29.1984. 

John  W.  Baier. 

Acting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 

|Ht  Doc  S4-31842  Filed  lZ-S-84:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  610  and  630 
[Docket  No.  MN-OOSI] 

General  Biological  Product  Standards; 
Cell  Unes  Used  for  Manufacturing 
Biological  Products;  Additional 
Standards  for  Viral  Vaccines 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA]  is  proposing  to 
amend  its  regulations  to  establish 
general  requirements  for  cell  lines  used 
for  manufacturing  any  biological 
product  for  human  use.  The  proposed 
regulations  will  standardize  information 
required  to  be  submitted  to  FDA  in 
support  of  license  applications  regarding 
cell  lines  developed  using  new 
technologies,  such  as  hybridoma 
technology  or  recombinant 
deoxyribonuclei  acid  (DNA)  technology. 
FDA  also  is  deleting  certain 
requirements  regarding  human  diploid 
cell  lines  used  for  manufacturing 
Poliovirus  Vaccine,  Live,  Oral. 
DATES:  Comments  by  February  4, 1985. 
FDA  is  proposing  that  any  final  rule 
based  on  this  proposal  be  effective  30 


days  after  the  date  of  its  publication  in 
the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  L  Hooton,  Center  for  Drugs  and 
Biologies  (HFN-368),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1306. 

SUPPt^MENTARY  INFORMATION:  Certain 
cells  that  are  capable  of  in  vitro  growth 
provide  suitable  substrates  in  which 
viruses  intended  for  production  of  viral 
vaccines  are  cultivated.  These  cell 
substrates  include:  (1)  Primary  cell 
cultures  of  avian  and  mammalian 
species  that  can  be  subcultivated  for 
only  a  limited  number  of  population 
doublings,  and  (2)  human  diploid  cell 
lines.  Diploid  cell  lines  can  be 
subcultivated  for  a  n;ioderate  number  of 
population  doublings  while  retaining 
their  original  diploid  chromosome 
number  throughout.  FDA  approved  the 
use  of  human  diploid  cell  lines  for  the 
cultivation  of  virus  on  October  16, 1971 
(see  36  FR  20160).  Human  diploid  cell 
lines  that  are  capable  of  propagation  of 
viruses  in  vitro  are  now  being  used 
extensively  worldwide  for  producting 
viral  vaccines.  Viral  vaccines  that  are 
produced  in  human  diploid  cell  lines 
that  are  licensed  now  in  the  United 
States  include  Adenovirus  Vaccine, 
Live,  Oral,  Type  4;  Adenovirus  Vaccine. 
Live,  Oral,  Type  7;  Rubella  Virus 
Vaccine,  Live;  and  Rabies  Vaccine. 
Other  viral  vaccines  produced  in  cell 
lines  from  human  and  nonhuman 
primates  and  other  mammalian  species 
are  being  investigated  and  developed. 

FDA's  general  biologic  regulations  in 
21  CFR  Parts  600,  601,  and  610  do  not 
contain  general  standards  that  apply  to 
all  cell  lines  used  to  produce  viral 
vaccines  and  other  biological  products.  * 
FDA's  only  regulations  concerning  cell 
lines  are  included  in  the  regulations  for 
one  product,  Poliovirus  Vaccine,  Live, 
Oral  (21  CFR  630.12(b)  and  630.13(c)). 
published  in  the  Federal  Register  of 
October  16, 1971. 

To  assist  manufacturers  in  developing 
and  investigating  biological  products 
produced  from  cell  lines,  FDA 
announced  the  availability  of  a 
document  entitled  "Points  to  Consider  in 
the  Characterization  of  Cell  Lines  Used 
to  Produce  Biologicals"  (see  49  FR 
23456).  The  points  to  consider  document 
may  also  be  used  by  manufacturers  who 
are  preparing  to  submit  to  FDA  under  21 
CFR  Part  601  applications  for  a  license 
for  a  new  biological  product  produced 
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from  cell  lines.  Manufactuiera  submit 
such  applications  for  new  biological 
products  produced  in  cell  lines  to  the 
Office  of  Biologies  Research  and  Review 
(OBRR),  Center  for  Drugs  and  Biologies 
(HFN-800),  8600  Rockville  Pike, 
Bethesda,  MD  20205.  In  the  application, 
the  manufacturer  would  describe  its  test 
procedures  for  identifying  the  cell  lines, 
test  procedures  for  determining  the 
purity  and  stability  of  the  cell  lines,  and 
acceptance  criteria  for  the  cell  lines. 

To  promote  imiformity  and 
standardize  the  information  concerning 
cell  lines  that  each  manufacturer  is 
required  to  submit  to  FDA  to  obtain 
approval  for  new  products  or  to  obtain 
approval  of  new  procedures  to  make 
currently  marketed  products,  the  agency 
is  proposing  to  amend  the  biologies 
regulations  in  21  CFR  Part  610  by  adding 
to  §  610.18  new  paragraph  (c)  Cell  lines 
used  for  manufacturing  biological 
products.  The  new  paragraph  would 
apply  to  all  biological  products  obtained 
from  cell  Unes.  FDA  is  proposing  that  all 
such  cell  lines  be:  (1)  Identified  by 
history,  (2)  described  with  respect  to 
cytogenetic  characteristics  and 
tumorigenic  potential,  (3)  characterized 
with  respect  to  in  vitro  growth 
characteristics  and  life  potential,  and  (4) 
tested  for  the  presence  of  detectable 
microbial  agents.  FDA  advises  that 
requirements  or  tests  for  cell  lines  other 
than  those  in  proposed  paragraph  (c) 
may  be  required,  as  necessary,  by  the 
Director,  OBRR.  to  ensure  the  safety, 
purity,  and  potency  of  a  product. 

The  current  regulation  in  S  630.12(b) 
for  a  human  cell  line  requires  that  the 
cell  line  be  free  from  oncogenic 
(tumorigenic)  properties.  In  proposed 
S  610.18(c)(l)(ii),  FDA  is  proposing  that 
the  manufacturer  describe  in  its 
application  the  tumorigenic  potential  of 
a  cell  line  to  provide  FDA  flexibility  to 
either  (1)  review  and,  if  appropriate, 
approve  the  manufacturer  of  products 
produced  using  tumor  cells  (e.g., 
hybridoma  technology)  or  (2)  as  a 
requisite  for  approval,  require  testing  of 
products  for  tumorigenicity.  As  an 
example,  for  monoclonal  antiobodies 
produced  by  hybridoma  technology, 
FDA  would  not  require  tests  on  certain 
cell  lines  for  tumorigenic  potential  or 
chromosomal  abnormalities,  because 
hybridomaa,  as  a  class,  are  tumorigenic 
and  are  chromosomally  abnormal. 

FDA  also  is  proposing  certain 
conforming  amendments  to  the  biologies 
regulations  to  provide  consistency  with 
proposed  new  paragraph  (c)  in  S  610.18. 
Accordingly.  FDA  is  proposing  the 
following  amendments: 

FDA  is  proposing  to  amend  S  610.18 
by  adding  new  paragraph  (d)  to 
reference  the  recordkeeping 


requirements  related  to  cultures, 
including  cell  lines. 

FDA  is  proposing  to  amend  §  630.10(a) 
to  revfse  the  phrase  "a  strain  of  human 
cells  cultures  found  by  the  Director, 
Office  of  Biologies  Research  and 
Review,  to  meet  the  requirements  of 
§  63ai2(b)"  to  read  "a  cell  line  found  by 
the  Director.  Office  of  Biologies 
Research  and  Review,  to  meet  the 
requirements  under  S  610.18(c)".  The 
proposed  language  identifies  new 
§  610.18(c)  as  the  regulation  that 
specifies  the  general  requirements  for 
cell  lines. 

FDA  is  proposing  to  establish  a  new 
title  for,  and  revise,  S  630.12(b).  FDA  is 
proposing  to  remove  S  630.12  (b)(1)  and 
(b)(2)  because  these  current 
requirements  would  be  replaced  by  new 
requirements  in  proposed  S  630.18(c) 
that  would  apply  to  all  biological 
products,  including  Poliovirus  Vaccine. 
Live,  Oral.  FDA  is  proposing  that  the 
only  current  requirement  remaining  in 
revised  S  630.12(b)  would  be  the  field 
studies  requirement  for  Poliovirus 
Vaccine,  live.  Oral,  that  now  is  in 
§  630.12(b)(3). 

FDA  is  propcfting  to  amend  (  630.13(b) 
to  change  the  term  "line  cells"  to  read 
"cell  lines"  to  be  consistent  with  current 
terminology. 

FDA  is  proposing  to  amend  S  630.13 
by  removing  paragraph  (c)  concerning 
the  requirements  for  virus  propagated  in 
human  cell  cultures  for  use  in  the 
manufacture  of  poliovirus  vaccine.  The 
specific  requirements  for  Poliovirus 
Vaccine,  Live,  Oral,  under  existing 
S  630.13(c)  would  no  longer  be 
necessary,  because  proposed  S  610.18(c) 
includes  general  requirements  for 
characterizing  and  testing  cell  lines  ^t 
would  apply  to  all  biological  products, 
including  Poliovirus  Vaccine,  Live,  Oral. 

These  proposed  amendments  do  not 
affect  the  speciHc  suitabihty  criteria 
under  Part  630  for  primary  cell  cultures 
of  avian  and  mammalian  species  used 
for  the  production  of  viral  vaccines. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(dHlO)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
proposed  action  is  of  a  type  that  does 
not  individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Paperwork  Reduction  Act  of  1960 

Section  610.18  contains  information 
collection  requirements  already 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  section  3507  of  the  Paperwork 
Reduction  Act  of  1980.  The 


recordkeeping  requirements  in  5  610.18 
express  the  recordkeeping  requirements 
in  SS  211.188  and  211.194  (OMB 
approval  number  0910-0139),  as  those 
requirements  apply  to  cultures. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  requirements  should  direct 
them  to  FDA's  Docket  Management 
Branch  (ADDRESS  above)  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  Rm.  3208,  Washington,  DC  20503, 
Attn:  Bruce  Artim. 

The  agency  has  examined  the 
economic  impact  of  this  proposed  rale 
and  has  determined  that  it  does  not 
require  either  a  regulatory  impact 
analysis,  as  specified  in  Executive  Order 
12291,  or  a  regulatory  flexibility 
analysis,  as  defined  in  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354). 
Specifically,  the  proposed  rule  would 
delete  specific  requirements  for  one 
product  and  replace  these  requirements 
with  general  suitability  criteria  that 
would  apply  to  any  biological  product 
derived  from  cell  lines.  Therefore,  the 
agency  concludes  that  the  proposed  rule 
is  not  a  major  rule  as  defined  in 
Executive  Order  12291.  Further,  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility  Act. 

List  of  Subjects 

21  CFR  Part  610 

Biologies,  Labeling. 
21  CFR  Part  630 

Biologies.  • 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201,  701, 
52  Stat.  1040-1042  as  amended,  10S5- 
1056  as  amended  (21  U.S.C.  321.  371)). 
the  PubUc  Health  Service  Act  (sec.  351. 
58  Stat.  702  as  amended  (42  U^C  282)), 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFH  5.10),  it  is  proposed  that  Parts  610 
and  630  be  amended  as  foUows: 

PART  610-OENERAL  BIOLOGICAL 
PRODUCT  STANDARDS 

1.  In  Part  610  by  adding  new 
S  610.18(c)  to  read  as  follows: 

S  610.1*    Cutturse. 

•        *        •        *        * 

(c)  CeH  lines  used  for  manufacturing 
biological  products— {1]  General 
requirements.  Cell  lines  used  for 
manufacturing  biological  products  shall 
be:  (i)  Identified  by  history;  (ii) 
described  with  respect  to  cytogenetic 
characteristics  and  timiorigenicity;  (iii) 
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characterized  with  res]}ect  to  in  vitro 
growth  characteristics  and  life  potential: 
and  (iv)  tested  for  the  presence  of 
detectable  microbial  agents. 

(2)  Tests.  Tests  that  are  necessary  to 
assure  the  safety,  purity,  and  potency  of 
a  product  may  be  required  by  the 
Director,  Office  of  Biologies  Research 
and  Review. 

(d)  Records.  The  records  appropriate 
for  cultures  under  this  section  shall  be 
prepared  and  maintained  as  required  by 
the  applicable  provisions  of  S9  211.188 
and  211.194  of  this  chapter. 

(Approved  by  the  OfHce  of  Management  and 
Budget  under  control  numl>er  0910-0139] 

PART  630— AOOmONAL  STANDARDS 
FOR  VIRAL  VACCINES 

2.  In  Part  630 

a.  By  revising  S  630.10(a)  to  read  as 
follows: 

9630.10    Poaovirut  Vacdfw.  Uv*.  OraL 

(a)  Proper  name  and  definition.  The 
proper  name  of  this  product  shall  be 
"Poliovirus  Vaccine.  Live.  Oral." 
followed  by  a  designation  of  the  type. 
The  vaccine  shall  be  a  preparation  of 
one  or  more  live,  attenuated 
poliovinises  grown  in  monkey  cell 
cidtuj%s  or  a  cell  line  found  by  the 
Director,  Office  of  Biologies  Research 
and  Review,  to  meet  the  requirements 
under  S  610.18(c].  The  vaccine  shall  be 
prepared  in  a  form  suitable  for  oral 
administration. 
•        *        *        ft        • 

b.  By  revising  {  63ai2(b)  to  read  as 
follows: 

9630.12    Animal  MHirc*:  quarantin*; 


(b)  Field  studies.  Cell  lines  used  for 
die  manufacture  of  Poliovirus  Vaccine. 
Live,  Oral,  shall  be  shown  to  be  capable 
of  producing  a  vaccine  which,  by 
experience  in  at  least  10,000  persons, 
has  been  found  to  be  safe  and  antigenic. 
The  field  studies  shall  be  conducted  so 
that  at  least  5,000  of  the  persons  when 
given  vaccine  reside  in  areas  where 
health-related  statistics  regularly  are 
compiled  in  accordance  with  procedures, 
such  as  those  used  by  the  National 
Center  for  Health  Statistics.  Information 
that  identifies  each  person  receiving 
vaccine  shall  be  furnished  to  the 
Director.  Office  of  Biologies  Research 
and  Review. 


c.  By  revising  S  630.13(b)(1)  to  read  as 
follows: 


9  63ai3    Manufactur*  of  PoHovkua 
Vacdnay  Livat  Oral. 

(b)  *  *  * 

(1)  Continuous  cell  lines.  When 
primary  monkey  kidney  cell  cultures  are 
used  in  the  manufacture  of  poliovirus 
vaccine,  continuous  cell  lines  shall  not 
be  introduced  or  propagated  in  vaccine- 
manufacturing  areas. 
*        *        •        ft        ft 

d.  In  S  630.13  Manufacture  of 
Poliovirus  Vaccine,  Live,  Oral  by 
removing  paragraph  (c). 

Interested  persons  may,  on  or  before 
February  4. 1985.  submit  to  the  Dockets 
Management  Branch  (AOOflCSS  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m..  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  19, 1984. 
Mark  Novitch, 

Deputy  Commissioner  of  Food  and  Drugs. 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Ch.  II 

43  CFR  Ch.  II 

Intent  To  Propose  Rulemaking  To 
Require  the  Designation  of  a  Single 
Payor  for  Each  Federal  and  Indian 
Lease 

agency:  Minerals  Management  Service 
(MMS).  Interior. 

action:  Notice  of  intent  to  propose 
rulemaking  and  request  for  comments. 

summary:  The  Department  of  the 
Interior  is  considering  the  establishment 
of  a  single  payor  requirement  for  each 
Federal  and  Indian  lease.  This  notice  of 
intent  to  propose  rulemaking  is  to  fulfill 
a  specific  recommendation  by  the 
Secretary's  advisory  committee  on 
minerals  accountability  to  reconsider 
the  single  payor  approach.  A  similar 
proposal  was  previously  considered  in 
June  1982,  but  was  deferred  due  to  the 
transitional  natiu-e  of  the  Department's 
Royalty  Management  Program  at  that 
time. 

The  Department's  Royalty 
Management  Program  is  now  stabilized. 


and  the  establishment  of  a  single  payor 
requirement  is  again  being  considered. 
Prior  to  publishing  such  a  proposed 
rulemaking,  however,  the  Department 
wishes  to  receive  pubhc  comment  on  the 
concept.  Areas  for  which  specific 
comments  are  requested  are  described 
in  the  supplementary  information 
section  below. 

Designation  of  a  single  payor  would 
reduce  the  number  of  payors  that  would 
be  making  payments  to  the  MMS 
therefore  reducing  the  workload. 

DATES:  Written  comments  and 
recommendations  must  be  received  on 
or  before  January  7, 1985. 

ADDRESS:  Written  comments  may  be 
mailed  or  delivered  to:  Mr.  Orie  L  Kelm. 
Chief,  Office  of  Royalty  Regulations, 
Development  and  Review,  Royalty 
Management  Program,  Minerals 
Management  Service,  12203  Sunrise 
Valley  Drive.  MS  660.  Reston,  Virginia 
22091. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Orie  L  Kelm  (703)  860-7511  or  (FTS) 
928-7511. 

SUPPLEMENTARY  INFORMATION:  On  June 
22, 1982  (47  FR  26856),  a  notice  of  intent 
to  propose  rulemaking  concerning  the 
establishment  of  an  operator  of  record 
and  single  payor  plan  requirement  for 
each  Federal  and  Indian  lease  was 
published  in  the  Federal  Register. 

Due  to  the  then  transitional  nature  of 
the  Department's  Royalty  and  Lease 
Management  Program,  a  determination 
was  made  not  to  proceed  with  a 
proposed  rulemaking  at  that  time. 

Changed  circumstances  now  dictate 
reconsideration  of  the  single  payor 
concept.  The  changed  circumstances 
include:  a  specific  recommendation  by 
the  Secretary's  Advisory  Committee  on 
Minerals  Accountability  to  reconsider 
the  single  payor  approach  for  all  Federal 
and  Indian  leases;  evidence  that  the 
single  payor  approach  is  utilized 
effectively  by  a  number  of  energy- 
producing  states  in  their  minerals 
management  activities;  and  an 
increasing  emphasis  on  the  part  of  the 
Department  to  reduce  reporting  burden 
and  information  collection  activities  for 
royalty  payors,  operators,  and  lessees 
on  Federal  and  Indian  leases. 

Under  the  concept  now  being 
proposed,  a  single  payor  would  be 
established  for  each  Federal  onshore. 
Outer  Continental  Shelf,  or  Indian 
mineral  lease  from  the  date  of  first 
production  in  paying  quantities  of 
minerals  extracted  from  that  lease.  The 
single  payor  would  be  responsible  for 
maintaining  all  lease  production  and 
sales  records,  and  for  the  payment  of 
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rentals  and  royalties  to  the  appropriate 
agency  of  the  Department  of  the  Interior. 

The  Department  particularly  desires 
to  receive  comments  and  suggestions 
from  the  minerals  industry  on  the  impact 
of  the  single  payor  requirement  on  each 
Federal  and  Indian  lease,  unit,  or 
communitization  agreement.  Since  the 
single  payor  concept  could  be  applied  to 
existing  producing  leases,  or  just 
prospectively  to  new  producing  leases, 
comments  on  the  following  two  issues 
would  be  of  special  interest. 

1.  If  this  lease  procedure  were  to  be 
applied  prospectively  to  all  leases  that 
begin  production  after  the  effective  date 
of  the  rulemaking,  what  impact  would  it 
have  on:  (a)  Industry  royalty  and 
production  accounting  practices  now  in 
effect  either  as  an  increase  in  workload 
or  a  reduction  in  workload:  and  (b)  any 
additional  cost  associated  with  the 
procedure  either  in  terms  of  additional 
personnel,  accounting  services,  or 
computer  time  and  service  needed  to 
implement  the  regulation. 

2.  If  the  procedure  were  to  be  applied 
to  all  Federal  and  Indian  leases  now  in 
production  as  well  as  to  those  coming 
into  production  on  or  after  the  date  of 
the  rulemaking,  what  would  be  the 
impact  on  the  following  areas:  (a) 
Conversion  of  existing  industry  royalty 
and  production  accounting  systems  to 
accommodate  the  change  in  procedure: 

(b)  the  amount  of  time  necessary  to 
convert  to  the  new  system  required 
under  the  single  payor  procedure;  and 

(c)  the  cost  expressed  in  dollars  of  the 
conversion  process  broken  down  as  a 
one-time  cost  and  continuing  cost  as  the 
result  of  the  new  requirement. 

In  addition  to  the  foregoing,  comments 
are  solicited  concerning  any  legal 
implications  which  the  implementation 
of  the  proposed  requirement  might  have. 

The  Department  also  wishes  to 
receive  comments  on  the 
implementation  of  the  single  payor 
concept  from  those  States  that  share  in 
Federal  mineral  revenue  and  from 
Indian  tribes  for  whom  the  Department 
performs  lease  management  and  royalty 
management  functions. 

The  MMS  will  assume  the 
responsibility  for  comprising  comments 
and  distributing  them  to  other  affected 
agencies  within  the  Department  of  the 
Interior. 

Dated:  November  28. 1984. 
William  D.  Bettenberg, 

Director,  Minerals  Management  Service. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  83 

IPn  Docket  No.  84-1237;  FCC  84-SS1] 

VHF  Port  Operations  and  Bridge-to- 
Bridge  Cttannels 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  This  document  proposes  to: 
(1)  Allow  Government  stations  to  use 
five  VHF  port  operations  channels 
which  are  presently  allocated  to  the 
non-Government  Maritime  Mobile 
Service,  and  (2)  require  that  all  VHF 
marine  radios  automatically  reduce 
power  to  one  watt  when  tuned  to  the 
bridge-to-bridge  channel.  The  first 
action  was  requested  by  the  U.S.  Coast 
Guard  to  facilitate  the  handling, 
movement,  and  safety  of  ships  in  port. 
The  three  port  operations  frequencies 
already  available  for  Government  use 
are  insufficient  to  meet  the  operational 
requirements  of  Government  stations. 
The  second  change  was  requested  by 
the  National  Transportation  Safety 
Board.  It  is  necessary  because  the 
existing  rule  requiring  ship  station 
operators  to  reduce  power  when  using 
the  bridge-to-bridge  channel  is 
frequently  violated.  The  intended  effect 
of  these  two  changes  is  to  improve  the 
safety  of  ships. 

DATES:  Comments  must  be  received  on 
or  before  January  7, 1985,  and  reply 
comments  must  be  received  on  or  before 
January  22. 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Maureen  Cesaitis,  Private  Radio  Bureau, 
(202)  632-7175. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

47  CFR  Part  2 

Frequency  allocations. 

47  CFR  Part  83 

Communications  equipment,  marine 
safety,  radio,  ship  stations,  telephone, 
bridge-to-bridge. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  Parts  2  and 
83  of  the  rules  to  allow  Government  stations 
to  use  five  additional  port  operations 
channels,  and  to  require  VHF  marine  radio 
stations  to  automatically  reduce  power  to  one 
watt  when  tuned  to  the  bridge-to-bridge 
channel  (PR  Docket  No.  84-1237). 

Adopted:  November  21, 1984. 

Released:  November  29. 1984. 


By  the  Commission. 

1.  The  Commission  proposes  to  amend 
its  rules  governing  the  use  of  VHF 
marine  radios.  The  first  change  would 
allow  U.S.  Government  stations  to  use 
five  "port  operations"  channels  which 
are  presently  allocated  exclusively  for 
non-Government  use.  Port  operations 
channels  are  used  in  the  movement, 
handling  and  safety  of  ships  in  or  near 
ports,  locks  and  waterways.  The  second 
change  concerns  the  "navigational"  (or 
"bridge-to-bridge")  channel  which  is 
used  by  vessels  to  communicate  with 
other  vessels  at  close  range  for 
navigational  purposes. 

2.  The  Government,  which  includes 
the  U.S.  Coast  Guard  (USCG)  is 
currently  authorized  to  use  three  non- 
Govemment  VHF  marine  channels  for 
port  operations  communications  *.  In  its 
letter  of  April  10, 1984,  the  USCG  states 
that  these  three  VHF  marine  channels 
are  the  highest  priority  port  operations 
channels  and  are  therefore  often 
occupied.  The  delays  caused  to  USCG 
operations  when  these  channels  are  in 
use  pose  a  danger  to  marine  safety.  The 
USCG  is  also  hampered  in  its  mission  to 
provide  port  security  and  safety. 

3.  The  Vessel  Bridge-to-Bridge 
Radiotelephone  Act  requires  that  certain 
classes  of  vessels*  be  equipped  with  a 
radio  station  on  the  bridge  so  that  one 
vessel  can  communicate  with  another 
vessel  at  close  range  concerning 
pertinent  navigational  matters.  Because 
the  transmission  is  from  the 
navigational  bridge  of  one  vessel  to  the 
navigational  bridge  of  the  other  vessel, 
these  communications  are  known  as 
bridge-to-bridge.  In  the  southern 
Louisiana  section  of  the  Mississippi 
River,  the  bridge-to-bridge  channel  is 
VHF  marine  Channel  67  (156.375  MHz). 
In  the  remaining  U.S.  navigable  waters. 
Channel  13  (156.650  MHz)  is  used  for 
this  purpose. 

4.  Port  operations  channels.  In  its 
request,  USCG  states  that  "Adequate 
and  effective  port  operations 
communications  are  necessary  for  safe 
and  efficient  traffic  operations  in 
waterways."  Because  these  functions 
are  the  responsibility  of  both 
Government  and  non-Government 
stations,  the  USCG  maintains  that  the 
channels  used  for  this  purpose  should  be 
available  to  all  the  participants,  not  just 
to  the  non-Government  stations.  Under 


'  47  CFR  2.106.  Footnote  US77. 

'Power-driven  vessels  of  300  gross  tons  and 
upwards,  vessels  of  100  gross  Ions  and  upwards 
carrying  passengeiis)  for  hire,  towing  vessels  of  26 
feel  or  more  in  length,  and  dredges  or  floating  plants 
likely  to  affect  navigation  are  subject  to  the  Vessel 
Bridge-to-Bridge  Radiotelephone  Act  of  1972.  as 
amended.  (85  Stat.  164:  33  U.S.C.  1201-1206). 
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the  current  provisionSvlfte  U5CG  reports 
thMt  it  is  oftsn  necessai'^y  to  driay  port 
operations  commuBicaiian&wvth 
Goveniowrrt  and  non-Ga\eniment  ships 
because  the  only  ckanaels  available  are 
occupied.  "E)eia9s  suck  as  tkcse  and  the 
restrictians  caused  by  an  inadequate 
number  at  VHF  channels  present  a 
continuing  potential  danger  to  marine 
safety."  ^Thc  Commissioa  is  praposing 
to  amend  its  ruJes  to  alknv  Govecnment 
stations  to  vise  the  Following  additional 
VHF*  port  operations  channels:  Channel 
5  (15«l2S6  MHj).  Channel  66  (156.275 
MHz),  Channel  M  (15&32S  MHz). 
Channel  73  (156.67SMHz).  and  Channel 
74(15«.725MHa). 

5.  Bridgs^o-bridge  cominun/catiofis. 
Part  83  of  Ihe  rules  states  that  bridge-to 
bridge  commumcatians  should  not 
exned  one  watt  except  under  speaal 
circarastances*.  Use  of  higher  power  by 
any  one  vessel  results  in  a  ripple  effect 
as  vessels  opera-ting  on  low  power 
cannot  "capture"  an  FM  receiver  when 
another  transmitter  opaatss  on  high 
power  on  the  same  &equency.  Ironieally, 
becaise  bridge- to-bridge 
com municat ions  are  generally  at  close 
range,  there  is  no  significant 
improvement  is  communications. 

•^  Becaose  of  violations  of  the  present 
rule,  the  National  Transportation  Safety 
Board  (NTSB)  recommended  that  a 
power-limibog  device  be  requried  on  all 
vessels  equipped  with  a  bridge-to-bridge 
chaaDel^  Tlw  ComraissioB  is  proposing 
that  all  VHF  marine  radios  type 
accepted  for  bridge-to-bridge 
communications  and  manufactured  18 
months  after  adoption  of  the  new  rules 
be  incapable  of  viokiting  the  one  watt 
power  bmitation  rule  when  switched  to 
Charaiel  tl  For  uses  specified  in  Section 
83.231  fc)  and  Subpart  BB  a  manual 
override  switch  must  be  provided  which 
when  held  by  the  operator  will  permit 
full  carrier  power  operation.  Equipment 
manufactured  prior  to  the  cut-off-date 
may  remain  in  use  fw  up  to  ten  (10) 
years,  even  if  it  is  sold  or  traitsferred  to 
another  vcsoeL  AddrtionaUy,  violations 
of  the  one  watt  rale  will  now  be  subject 
to  a  SSflO  fkie.  instead  of  the  previous 
$200  fine. 

7.  The  lower  Mississippi  River  uses 
VHF  Channel  W  instead  of  13  because 
the  ■aaerona  aurrauiiding  rrvra?  and 
waterways  which  ose  Channel  13  would 
interfere  with  its  use  on  the  lower 
Mississippi.  We  believe  that,  because 


'USCC  letter  of  10  April  19H,  S7W/3,  Ssrtal  74«- 
3. 

^1€TSWs  recommpiiJaKotra  (tnrmied  from  its 
investigation  of  rtie  collision  of  rtw  U.S.  ftnk  stlip 
Pisces  and  rtre  Creek  bulk  carrier  Trademasler  on 
the  lower  Mississippi  River  on  December  27.  ISM. 


the  lower  Mississippi  is  heavily 
travelled  and  has  experienced  frequent 
abuse  of  the  one  watt  power  limitation. 
Channel  67  should  also  be  included  in 
this  NPRM.  Although  thi&  would  mean 
that  throughout  the  U.S.  waterways, 
except  in  the  liower  section  of  the 
Mississippi,  commercial  VHF  intership 
Channel  67  would  have  an  automatic 
one  watt  reduction  with  manual 
override,  it  should  not  cause  any 
hardship  to  commercial 
communications.  Our  rules  already 
require  vessels  to  use  the  minimum 
power  necessary  to  transmit  their  signal. 
Compulsorily  fitted  vessels,  which  have 
the  capabibty  to  reduce  power  to  one 
watt  or  less,  will  have  already 
discovered  that  use  of  the  25  watt 
maximum  is  rarely  necessary.  Because 
there  are  twelve  other  commercial  VHF 
channels  available  in  most  navigable 
U.S.  waters,  the  one  watt  limitation  on 
Channel  67,  if  included,  should  have 
minimal  impact  We  are  soliciting 
specific  comments  on  the  inclusion  of 
Channel  67.  If  the  comments  do  not  offer 
sufficient  reason  to  exclude  Channel  67. 
it  will  be  included  in  the  Report  and 
Order. 

8.  In  order  to  provide  marine  radio 
manufacturers  with  enough  time  to 
make  design  changes,  to  terminate 
production,  and  to  dispose  of  stocked 
equipment  which  will  not  comply  with 
the  new  rule,  we  are  proposing  that  the 
new  rule  not  become  effective  until  18 
montsh  after  it  is  adopted.  Because  the 
technical  change  required  is  so  minor, 
we  do  not  anticipate  that  it  will  affect 
the  parts  manufactures  have  on  order  or 
in  stock.  However,  we  are  seeking 
comments  and  suggestions  on  how  to 
build  the  new  equipment  to  minimize 
cost  and  specific  comments  on  the 
estimated  cost  of  the  change. 

9.  Not  all  marine  radios  are  capable  of 
conducting  bridge^to-bridge  operations. 
VHF  marine  radios  have  a  life 
expectancy  of  seven  years.  The  ten  year 
leeway  is  being  proposed  to  reduce  the 
impact  on  pleasure  boaters  and 
infrequent  radio  users.  However,  the 
number  of  grandfathered  radios  in  use 
will  necessarily  decline  over  the  ten 
years  and  the  incidences  of  high  power 
use  on  the  bridge-to-bridge  should 
decline  proportionately.  Violators  of  this 
existing  one  watt  restriction  should  be 
more  easily  detected. 

10.  Accordingly,  we  propose  to  amend 
Part  2  of  the  rules  to  allow  Government 
stations  to  communicate  on  five 
additional  port  operations  channels,  and 
Part  83  to  require  that  radios 
manufactured  18  months  after  release  of 
the  Report  and  Order  in  this  proceeding 
automatically  reduce  power  on 


navigational  Channel  13  to  one  watt  or 
less  arwf  provide  a  manual  override  for 
full  carrier  power,  and  to  prohibit  use  of 
obsolete  marine  radios  (those  which  do 
not  automatically  reduce  power)  after 
ten  years.  We  are  also  proposing  to 
make  several  minor  editoral 
amendments  to  Part  83.  This  notice  is 
issued  under  the  authority  contained  in 
Sections  4(i)  and  303(c)  and  (r)  of  the 
Communications  Act  of  1934.  as 
amended  47  U.S.C.  154(i)  and  303(c)  and 
(r). 

11.  Under  procedures  set  out  in  §  1.415 
of  the  Rules  and  Regulations,  47  CFR 
1.415.  interested  persons  may  file 
comments  on  or  before  January  7, 1985, 
and  reply  comments  on  or  before 
Janaury  22, 1985.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

12.  In  accordance  with  the  provisions 
of  Section  1.419  of  the  Rules  and 
Regulations,  47  CFR  1.419,  formal 
participants  shall  file  an  original  and  5 
copies  of  their  comments  and  other 
materials.  Participants  wishing  each 
Commissioner  to  have  a  personal  copy 
of  their  comments  should  file  an  original 
and  11  copies.  Members  of  the  general 
public  who  wish  to  express  their  interest 
by  participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission's  Public  Reference 
Room  at  its  headquarters  in 
Washington.  D.C 

13.  For  purposes  of  this  non-restricted 
notice  and  conunent  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments} 
between  a  person  outside  the 
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Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  anoral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  the  oral 
presentations,  that  written  summary 
must  be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally,  S  1.1231  of  the 
Commission's  rules.  47  CFR  1.1231. 

Regulatory  Flexibility  Initial  Analysis 

14.  Reason  for  Action  The  one  watt 
rule  is  regularly  violated  when  not 
constantly  enforced.  Its  purpose  is  to 
maximize  use  of  the  bridge-to-bridge 
channel  to  increase  the  safety  of  vessels 
navigating  within  close  range. 

15.  The  Objective  The  Commission 
proposes  to  require  that  all  VHF  marine 
radios  manufactured  after  a  specific 
date  automatically  meet  the  one  watt 
limitation  on  the  bridge-to-bridge 
channels.  Radios  will  have  a  manual 
override  which  when  held  by  the 
operator  will  permit  full  carrier  power 
on  Channel  13.  All  radios  used  after  a 
second  date  (ten  years  later)  must 
automatically  reduce  power  to  one  watt. 

16.  Legal  basis  Legal  action  as 
proposed  is  a  furtherance  of  Section  303 
of  the  Communications  Act  of  1934,  as 
amended,  which  charges  the 
Commission  to  make  such  rules  as  may 
be  necessary  to  serve  public  necessity. 

17.  Description,  potential  impact  and 
number  of  small  entities  affected  The 
new  rule  would  apply  to  all  VHF  marine 
radios  manufactured  and  used  after 
certain  dates.  Radios  manufactured 
prior  to  the  first  date  would  be 
exempted  from  the  new  rule,  even  if  sold 
or  transferred,  for  up  to  ten  years.  The 
cost  increase  is  one  of  the  questions 
raised  in  this  NPRM.  VHF  marine  radios 
have  enjoyed  a  significant  price 
reduction  in  the  last  few  years.  Since 
some  radios  already  meet  the  proposed 
requirement,  it  is  unlikely  that 
conforming  the  remaining  radios  would 
be  costly.  The  number  of  vessels 
required  to  comply  with  bridge-to-bridge 
regulations  is  about  13,000.  The  life 
expectancy  of  a  VHF  marine  radio  is  7 
years. 


18.  Recording,  record  keeping  and 
other  compliance  requirements  None. 

19.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule  The 
Safety  of  Life  at  Sea  (SOLAS) 
Convention  requires  ships  subject  to  the 
SOLAS  to  have  VHF  radiotelephone 
transmitters  with  a  carrier  power  of  at 
least  8  watts.  The  SOLAS  requirement  is 
contained  Section  83.853(c)  of  the 
Commission's  rules.  To  sail  in  foreign 
waters,  a  VHF  equipped  vessel  would 
have  to  be  equipped  with  a  radio  which 
met  the  8  watt  minimum  requirement  by 
use  of  a  manual  override  which  when 
held  by  the  operator  in  the  activated 
position  would  permit  operation  at  the 
higher  carrier  power  on  Channels  13  and 
67, 

20.  Any  significant  alternative 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objective  None. 

21.  Pursuant  to  Section  605  of  the 
Regulatory  Flexibility  Act  of  1980.  U.S.C. 
605,  the  Commission  certifies  that  the 
proposal  concerning  port  operations 
channels  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses. 

22.  Regarding  questions  on  matters 
covered  in  this  document  contact 
Maureen  Cesaitis  (202)  632-7175. 

23.  It  is  ordered,  that  a  copy  of  this 
Notice  of  Proposed  Rule  Making  shall  be 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Adminisration. 

(Sees.  4,303,  48  Stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 
William ).  Tricaric», 

Secretary. 

Appendix 

Parts  2  and  83  of  Chapter  I  of  Title  47 
of  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  Footnote  US  77  of  section  2.106  is 
amended  by  adding  paragraph  (f)  to 
read  as  follows: 

S  2.106    Table  of  frequency  eMocettone. 

*  *  •  •  * 

US  77  •  *  * 

(f)  In  addition  to  the  three  frequencies 
listed  in  paragraphs  (a)  and  (b)  of  this 
section.  Government  stations  may  use 
the  following  frequencies  for  port 
operations  to  communicate  with  vessels 
if  the  three  channels  listed  above  are 
occupied  or  otherwise  unavailable: 
156.25, 156.275, 156.325, 156.675.  and 
156.725  MHz. 


PART  83— STATIONS  ON  SHIPBORAD 
IN  THE  MARITIME  SERVICES 

§83.104    [Amended] 

1.  Section  83.104  is  amended  by 
removing  footnote  1  to  paragraph  (a)(4). 

2.  Section  83.134  is  amended  by 
adding  new  paragraph  (e),  revising 
paragraph  (f)  and  footnotes  1  through  3, 
and  removing  footnotes  4  and  5. 

§  S3. 1 34    Transmitter  power. 

***** 

(e)  Marine  utility  ship  station 
transmitters  and  portable  ship  station 
transmitters  using  F3  emission  in  the 
band  156-162  MHz  must  not  exceed  a 
carrier  power  of  10  watts.  Portable  ship 
station  transmitters  type  accepted  to 
operate  in  the  band  156-162  MHz 
manufactured  after  |18  months  after 
release  of  the  Report  and  Order  in  the 
proceeding]  must  automatically  reduce 
the  carrier  power  to  one  watt  or  less 
when  tuned  to  the  frequency  156.650 
MHz. 

(f)  Ship  station  transmitters  using  F3 
emission  in  the  band  156.162  MHz  must: 

(1)  have  a  carrier  power  of  at  least  8 
watts  and  not  more  than  25  watts,  which 
for  type  acceptance  purposes  shall  be 
determined  at  a  primary  supply  voltage 
of  13.6  volts  DC  ±  1%  for  equipment 
designed  to  employ  a  conventional  12 
volt  lead  acid  storage  battery  as  a 
source  of  primary  power 

(2)  be  capable  of  reducing  the  carrier 
power  to  one  watt  or  less.'  * 

•    (3)  automatically  reduce  the  carrier 
power  to  one  watt  or  less  when  tuned  to 
the  frequency  156.650  MHz.>  *  *  A 
manual  override  switch  must  be 
provided  which  when  held  by  the 
operator  will  permit  full  carrier  power 
operation  on  Channel  13. 

3.  Section  83.351  is  amended  by 
adding  a  sentence  to  paragraph  (b)(36) 
to  read  as  follows: 

§  83.351    Frequendee  available. 


'  Full  duplex  trantmittert  used  only  on  public 
correi pondence  duplex  channels  and  only  at 
additional  equipment  to  a  VHF  ship  station  in  the 
Great  L.aket  and  equipped  with  a  transmitter  which 
otherwise  meets  existing  rules,  statutes,  and 
international  agreements,  are  not  required  to  reduce 
to  one  watt. 

'  If  a  remote  control  unit  is  used  with  a  station 
transmitter  manufactured  prior  to  Septemtier  1. 
1979,  or  installed  prior  to  March  1. 1980.  the  remote 
control  unit  need  not  have  the  capability  of  reducing 
its  output  power  to  one  watt  or  lets.  However,  this 
provision  does  not  waive  the  requirement  to  limit 
transmissions  on  Channels  13  and  67  to  an  output 
power  of  one  watt,  or  the  requirement  to  use 
minimum  output  power  of  one  watt  whenever 
possible. 

'Applicable  to  transmitters  manufactured  after 
(18  months  after  release  of  the  Report  and  Order  in 
thit  proceeding). 
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(36)  *  *  *  A  power  not  to  exceed  one 
watt  must  be  used  except  aader 
emergency  caadiUoos. 

•        •        *        •        • 

§93.709    tAmendMll 

4.  SeetioB  83.70S  is  amencied  by 
removing  paragraf>b  [a^  aod 
redesignating  paragraphs  (b)  and  (c)  as 
(a)  and  (b). 

5.  Section  83.713  paragraphs  (b).  (d) 
and  (e)  are  lemtxed.  perafrapft  fc)  is 
redesignated  as  (bf,  and  paragraph  (a>  is 
reviserf  K>  read  as  fdltews: 

§S3i7M    BkMga-to^ndg*  tranwMtter 

(a)  The  transmitter  referred  to  in 
§  83.709  sbeft  be  capable  of  effective 
transmissioii  of  F3  emission  on  the 
navigational  frequencies  156.375  MFfe 
andl5Si650MH2. 

6.  Section  83.715  is  amended  by 
remaving  the  note  and  its  designator  in 
paragraph  WCTKi^')  aod  removing^ 
paragraph  (d).  and  revising  the 
introductory  text  of  paragraph  (c)  to 
read  as  follows: 


§831715 


(cJThe  recommended  technical 
requirements  for  the  bridge- to-bridge 
receiver  are  the  following: 

«        •        *        •        * 

int  Ooc  M-317Se  Filed  IZ-S-M:  •:4S  ami 
I  CODE  •712-01-II 


47  CFR  Parts  2  antf  19 

(G«nL  Dbeftot  N»:  207t»;  FCC  M-STSt 


Revision  et 
indiatriai,  ScianHfic, 
Equipinent 

AGENCY:  Federal  Comnmnications 
Commission. 

ACnoic  Proposed  rule. 


K  The  FCC  proposes  to  amemi 
Part  2,  Subparts  f  and  |,  on  the 
marketing  rules  and  equipment 
autfaaiiaatioa  procedureft.  and  Part  1ft  of 
its  Rules  (which  applies  to  industrial, 
scientifiG,  and  medical  (ISMl  equipment) 
to  eliminate  any  administrative 
provisioQ&  which  have  become  obsolete 
or  aa  Mnnwwiary  burden  to  the  public 
and  le  pigwde  tcchtricsf  standards  for 
four  new  ISM  frequency  bands.  TTie 
intended  eOect  is  to  provide  a  more 
efRcient  equipment  authorization 
prolan  ior  ISM  devices^  nore 
comprehensive  regnlationv  and 
additional  IbM  frequencies. 


DATES:  Comments  must  be  submitted 
on/or  before  January.  7, 1985  and  reply 
comments  on  or  before  January  22, 1985. 
ADDRESS:  Fedecal  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  FURTHER  IMFOMMAmON  CONrTACT: 
Liliane  iA.  Volcy,  Office  of  Science  and 
Technology.  Waskington.  DC.  20554. 
(202)  653-8247. 
SUPPlEMEtfTARV  WtFORMArnON: 

List  of  Subjects 

47  CFR  Pari  2 

Reporting  requirements,  Labeling. 
Imports. 

47  CFR  Part  18 

Business  and  industry.  Household 
appliances,  N4iedical  devices.  Radio. 
Scientific  eqaipment.  Reporting 
requirements. 

The  cotlecticn  of  information 
requirement  contained  in  this  proposed 
rule  has  been  submitted  to  OMfi  for 
review  under  section  3504(h)f  of  the 
Paperwork  Reduction  Act.  Persons 
wishing  to  comment  on  this  eoUeetion  of 
information  requirement  should  direct 
their  comnients  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  IXC  20503,  Attention:  Desk 
Officer  for  Federal  Communications 
Commission. 

Third  Notice  of  Proposed  Rale  Making 

In  the  matter  of  overall  revision  of  Part  18 
governing  Industrial,  Scientific,  and  Medical 
equipment  GEN  Docket  No.  20718. 

Adopted:  November  21. 1984. 

Released:  November  29, 1984. 

By  the  Commission: 

Intraduction 

1.  Notice  is  hereby  ^ven  of  the 
Commission's  intent  to  amend  its  Rules 
concerning  the  operation  of  industrial, 
scientific,  and  medical  PSM)  equipment. 
The  purpose  of  this  proceeding  is  to 
eliminate  burdensome  and  obsolete 
rules  governing  ISM.  equipment  and  to 
simplify  the  applicable  authorization 
and  administrative  requirements  under 
Parts  2  and  18. 

2.  Under  ||  2.1  and  1&3  of  the  Rules. 
ISM  equipment  is  defined  as  "any 
device  operating  above  10  kHz  using 
raxlio  waves  for  industrial,  scientific, 
and  medical  or  any  other  purposes 
including,  the  transfer  of  energy  by  radio 
and  which  are  aeither  used  nor  intended 
for  radio  communication".  This 
definition  includes  a  divecsity  of 
equipment  using  quite  different  methods 
of  generating  radio  frequency  (RF) 
energy  at  any  frequency  and  power  level 
for  scientific,  industrial  as  well  as 
residential  applications.  Examples  are 


microwave  ovens,  industrial  heaters, 
glue  machines  used  in  factories,  X-Ray 
equipment,  ultrasonic  room  humidifiers, 
RF  stabiDzed  arc  welders,  induction 
cooking  ranges,  etectrosurgical  units, 
and  particle  accelerators. 

Background 

3.  About  3&  years  ago.  the      ' 
Comnuasion  promulgated  rules  under 
Part  18.  to  control  the  interference 
potential  of  tSM  equipment  to 
radiocommunieation  services.  Typical 
ISM  equipment,  »t  that  time,  included 
large  industrial,  scientific  or  medical 
machines  generating  high  power  and 
operating  on  any  very  low  frequency, 
whose  operation  therefore,  was  a  source 
of  interference  to  estabhshed  services. 
The  standards  adopted  by  the 
Commission  were,  in  essence,  suited  for 
classical  ISM  equipment  (relatively  high 
powered  industrial,  scientific,  and 
medical).  These  standards  were  later 
applied  to  consumer  products,  such  as 
microwave  ovens,  but  due  to  the 
proliferation  of  such  equipment  might 
not  be  appropriate  in  the  coming  years 
to  protect  authorized  and  licensed 
services. 

4.  In  an  attempt  to  review  the 
administrative  and  technical 
requirements,  especially  for  proliferating 
consumer  devices,  in  view  of 
technological  advancement,  the 
Commission,  six  years  ago,  initiated  this 
rulemaking.  The  major  steps  in  that 
proceeding  were  two  notices  of 
proposed  rule  making, '  The  first  Notice 
basically  proposed  revised  radiation 
limits  and  new  administrative 
provisions  whereas  the  second  one 
recommended  more  detailed  methods  of 
measurements.  ResptKidents  favored 
amendments  to  the  administrative 
provisions  but  opposed  the  proposed 
emission  Hmits  because  they  were 
judged  to  be  too  severe  and 
unprecedented  in  view  of  the  low 
number  of  interference  cases  in  the 
United  States  from  the  operation  of  ISM 
equipment.  Major  manufacturers  and 
operators  of  large  industrial  machinery 
also  commented  on  the  economic  itnpact 
of  implementing  such  technical 
standards.  They  argued  that  extensive 
and  costly  modifications  in  the  design  of 
their  products  would  have  to  be 
undertaken  to  meet  the  new 
requirements,  thereby  increasing  not 
only  their  selling  price  but  also  their 
maintenance  cost. 


■  l^pUct  of  Proposed  Rule  Making,  43  FR  leazSt 
October  6, 1978.  Second  Notice  of  Proposed  Hula 
Making.  44  FR  9771.  February  15. 1979. 
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5.  The  CISPR  and  CCIR  IWP  y4.'  two 
major  international  organizations 
concerned  with  technical  standards, 
have  recognized  the  possible 
inadequacy  of  the  technical  standards 
for  certain  ISM  equipment  in  the  future 
and  are  revising  them,  as  a  result  of 
Resolution  63  of  the  1979  Geneva  World 
Administrative  Radio  Conference 
(WARC).  Studies  by  CCIR  are  still  in 
progress.  International  standards  are 
expected  to  be  recommended  to  member 
countries  of  the  CCIR  when  the  project 
is  completed.  Another  consequence  of 
the  Final  Acts  of  the  1979  WARC  was 
the  addition  of  four  bands  in  the  table  of 
allocations  for  ISM  Equipment.  These 
bands  have  already  been  recognized  in 
Part  2  of  the  Commission's  Rules 
through  the  Report  &  Order  in  Docket 
No.  80-739.  49  FR  2357.  January  19, 
1984.' The  use  of  these  supplemental 
frequencies  should  be  consistent  with 
the  recommendations  of  CCIR. 

6.  In  previous  actions  in  this  docket, 
technical  standards  were  adopted  to 
provide  for  the  operation  of  induction 
cooking  ranges  and  the  burdensome 
administrative  requirement  of  filing  FCC 
application  Form  724  was  deleted.* 
Furthermore,  on  August  5, 1983,  the 
Commission  released  an  Order  Granting 
Limited  Waiver,  FCC  83-361,  to  exempt 
RF  lighting  devices  from  the 
recertification  requirement  of 

§  18.142(c).  This  waiver  authorizes  the 
limited  manufacture  and  marketing  of 
RF  lighting  devices  provided  they  meet 
the  same  technical  standards  as 
computing  devices  under  Subpart  J  of 
Part  15.  A  companion  Notice  of  Inquiry 
in  General  Docket  No.  83-806,  48  FR 
37235,  August  17. 1983,  was  released  on 
the  same  date  by  the  Commission 
requesting  comments  on  the  suitability 
of  the  computing  devices  technical  rules 
for  RF  lighting  devices. 

Reasoos  for  further  NPRM 

7.  As  a  consequence  of  the 
proliferation  of  ISM  equipment, 
particularly  for  consumer  use,  in  the 
thirty  years  since  it  was  adopted 


'CISPR  ii  the  French  acronym  for  the 
International  Special  Committee  on  Radio 
Interference  (under  the  International 
Electrotechnical  Commiuion).  QSPR  Publkcalioa  U 
contains  the  techiucal  standards  on  ISM  equipment. 
CCIR  is  the  French  acronym  for  the  International 
Radio  Consulative  Committee  CCIR  IWP  Ut  is  a 
study  group  in  charge  of  developing  technical 
standards  for  ISM  equipment. 

^Tbe  four  new  ISM  bands  which  have  been 
allocated  worldwide  are  the  fallowing:  6.78  MHz 
±15.0  kHz.  S1.2S  GHz  ±2SD.O  MHz.  122.S  Chz 
±S.O.GHz.  and  24SjOO  GHz  £l  J)  GHz. 

*  Docket  20718.  First  Report  F'  Order.  44  FR  4817S. 
August  17. 1979  (adopting  regulations  for  induction 
cooking  ranges).  Second  Report  fi-  Order,  48  FR 
S1302.  November  8, 1983  (deleting  the  requirement 
for  Tiling  FCC  Form  724). 


certain  deficiencies  have  developed  in 
Part  18.  The  text  and  the  equipment 
authorisation  requirements  have 
become  both  intricate  and,  to  some 
extent,  confusing.  The  rules  are  lengthy, 
sometimes  contradictory,  and  difficult 
for  the  public  to  understand.  As  already 
mentioned  above,  the  technical 
standards  in  Part  18  were  originally 
adopted  primarily  for  large  industrial, 
scientific  and  medical  machines.  These 
standards  may,  therefore,  not  always  be 
suitable  for  more  recent  consumer 
devices  which,  for  the  most  part,  operate 
under  similar  conditions  to  medical 
diathermy  equipment. 

8.  We  are.  therefore,  issuing  a  third 
Notice  of  Proposed  Rule  Making  to 
address  these  problems  and,  to  the 
extent  possible,  offer  solutions  to  them. 
We  base  this  Notice  on  comments 
received  from  the  public  regarding 
proposed  changes  to  the  administrative 
requirements  in  the  two  Notices  in  this 
Docket  and  that  simpler  equipment 
authorization  procedures,  such  as 
verification  and  notification,  have 
recently  been  established  by  the 
Commission.  These  procedures  were 
instituted  to  facilitate  the  marketing  of 
certain  consumer  RF  devices,  such  as 
television  receivers  and  low  power 
transmitters,  and  were  not  incorporated 
in  Part  18:  they  should  be  implemented 
into  Part  18  to  relieve  the  public  of 
certain  burdensome  administrative 
requirements.*  For  further  details  on  the 
diverse  equfpment  authorization 
procedures  (certification,  type  approval, 
etc)  implemented  by  the  Commission, 
see  Part  2.  Subpart )  of  the  Rules.  47  CFR 
2.901  et  seq. 

Technical  Standards 

9.  The  general  technical  standards  for 
ISM  equipment  are  currently  under 
review  by  the  Commission's  staff  as 
well  as  CCIR  IWP  V*  and  CISPR  in  the 
hope  of  better  understanding  the 
interference  potential  of  ISM  equipment 
and  possibly  establishing  more  uniform 
limits.  Because  of  the  complexity  and    ' 
the  time  involved  in  reanalyzing  the 
limits  for  ISM  equipment,  we  propose 
that  the  present  limits  be  retained, 
pending  further  development  in  our 
studies.  Action  to  revise  the  technical 
standards  at  this  time  is  thus  held  in 
abeyance.  However,  there  are  three 
technical  issues  which  we  feel  should  be 
addressed  in  this  proceeding:  temporary 


'  Vehricalion  was  implemented  through  the 
Report  fir  Order  in  CeDeral  Docket  80-284.  46  FR 
23240.  Apnl  24.  1981.  (dealing  with  the  methods  of 
measurements  for  computing  devices).  Notification 
was  adopted  in  the  Report  fr  Order  in  General 
Docket  82-242.  46  FR  3614  January  26.  1963.  but 
actually  put  in  effect  through  the  Report  7  Order  \n 
General  Dockel  83-ia  49  FR  39tl.  February  1. 19M. 


requirements  for.RF  lighting  devices,  the 
addition  of  four  new  ISM  bands,  and  ^ 
consolidation  on  the  methods  of 
measurements. 

10.  RF  lighting  devices  may  be 
marketed  under  a  waiVer  of  the  three- 
year  re-certification  requirement  of 

§  18.142(c).  provided  they  meet  the  same 
technical  standards  as  computing 
devices.  Most  manufacturers,  in  their 
comments  in  General  Docket  83-806, 
which  deals  with  the  revision  of  the 
technical  standards  on  RF  lighting 
devices,  support  the  regulations 
established  by  the  Commission  in  the 
Order  Granting  Limited  Waiver.  We 
are.  in  this  proceeding,  proposing  to 
delete  the  three-year  re-certification 
requirement  wherever  it  appears  at  the 
present  time  in  Part  18.  Consequently, 
we  are  herein  also  proposing  that  RF 
lighting  devices,  marketed  under  the 
new  rules,  should  temporarily  continue 
to  meet  the  technical  standards 
established  for  computing  devices  under 
Part  15,  Subpart  )  of  the  Rules,  pending 
further  action  in  Docket  83-806. 

11.  We  propose  to  implement  into  Part 
18  the  four  new  ISM  frequencies 
adopted  in  the  Report  &  Order  in  Docket 
80-739.  Operation  on  these  new  ISM 
frequencies,  will  be  subject  to  the 
present  technical  standards.  Comments 
are  requested  on  the  suitability  of 
adopting  the  current  Part  18  technical 
requirements  for  these  new  ISM  bands. 

12.  The  current  measurement 
procedures  for  ISM  equipment  are 
specified  in  Part  18  as  well  as  various 
bulletins.  We  propose  to  consolidate  all 
of  the  several  procedures  into  a  single 
document  and  establish  a  basic  method 
of  measurement,  to  the  extent  possible. 
Furthermore,  we  believe  that  revising 
the  measurement  procedures  is 
necessary  in  order  to  reflect  the 
development  in  measuring  techniques 
and  instrumentation  in  the  past  decades 
and  better  assist  the  public.  The  new 
methods,  contained  in  Appendix  B  of 
this  document,  give  basically  additional 
guidelines  to  the  public  and  are  based 
on  the  practices  of  the  FCC  laboratory. 
The  major  change  in  these  methods  is 
the  permissible  alternate  use  by  the 
public  of  an  attenuation  law  factor  of  1/ 
d  (where  d  is  the  distance  at  which  the 
field  strength  is  being  measured)  to  the 
extrapolation  methods  utilized  by  the 
Commission.  These  f)rocedures  should 
be  followed,  to  the  extent  practicable, 
by  the  public  when  testing  is  required  or 
requested  by  the  Coounission. 

Equipment  Authorization  Program 

13.  The  complexity  of  the  current 
equipment  audiorization  program  for 
ISM  equipment  does  not  allow  for  the 
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best  possible  service  to  the  public.  We 
note  that  the  primary  difficulties  in 
comprehending  Part  18  are  due  to  (a) 
inconsistent  definitions  of  terms  used  to 
specify  an  equipment  authorization 
program,  and  (b)  the  multiple 
authorization  programs  used  for  the 
same  type  of  equi-pment.  The  following 
three  equipment  authorization 
procedures  are  currently  used  to 
regulate  ISM  equipment:  (1)  Type 
approval.  (2)  on-site  certification,  and  (3) 
prototype  certiHcation.  However,  the 
term  "certification"  under  Part  18  does 
not  represent  the  same  type  of 
procedure  as  in  Part  2,  Subpart  |  of  the 
Rules. 

14.  Under  type  approval,  a  grant  of 
equipment  authorization  is  issued  by  the 
Commission  based  on  examination  and 
measurement  of  one  or  more  sample 
units  at  its  laboratory.  Although  this 
procedure  is  permitted  for  the  majority 
of  ISM  equipment,  it  is,  in  practice, 
apphed  mostly  to  consumer  products. 
Type  approval  is  impractical  for 
equipment  too  large  to  be  shipped  to  the 
FCC  laboratory  or  equipment  for  which 
operating  conditions  may  not  be 
simulated  at  the  FCC  laboratory  (this 
represents  the  majority  of  classical  ISM 
equipment).  It  should  be  reserved  for 
devices  which  are  difficult  to  test  but 
which  can  still  be  evaluated  at  an  open 
field  test  site  or  equivalent.  For  the 
moment,  only  domestic  microwave 
ovens  seem  to  merit  type  approval  as  an 
equipment  authorization  procedure 
because  of  the  difficulty  in  evaluating 
such  devices.  The  major  problem  in 
testing  microwave  ovens  is  the 
maintenance  of.  and  lack  of  suppliers 
for.  the  aging  measuring 
instrumentation.  New  methods  of 
measurements  for  domestic  microwave 
ovens  are  currently  being  developed  at 
the  FCC  laboratory. 

15.  On-site  certification  requires  that  a 
qualified  party  test  a  device  at  the  user's 
premises,  that  measurements  be  made 
occasionally  to  assure  continued 
compliance  and  that  records  of  the  test 
results  be  kept.  No  samples  of  units 
need  to  be  submitted  to  the  Commission, 
unless  requested.  Records  are  to  be 
presented  to  the  Commission  only  upon 
request.  On-site  certification  has  the 
same  intent  as  verification,  except  that 
it  does  not  attach  to  subsequent  models 
and  testing  must  be  made  at  the 
installation.  On-site  certification  is 
usually  applied  to  one-of-a-kind 
equipment.  We  propose  that  on-site 
certification  be  changed  to  verification 
for  one-of-a-kind  equipment:  we  also 
propose  to  delete  the  requirement  in 

S  18.117  for  industrial  heating  equipment 
specifically,  to  affix  or  post  a  copy  of  the 


certificate  to  the  equipment  or  in  a 
location  readily  available  to 
representatives  of  the  Commission.  We 
also  propose  to  add  ultrasonic  devices 
generating  less  than  500  watts  and 
operating  below  90  kHz  to  the 
verification  category.  Ultrasonic 
equipment  generating  less  than  500 
watts  and  operating  at  a  frequency 
below  90  kHz  is  exempt,  under  the 
provisions  of  S  18.71,  from  type  approval 
or  certification.  This  implies  that  such 
ultrasonic  equipment  is  in  fact  subject  to 
verification  and  it  should  thus  be  stated 
in  the  rules.  The  term  verification  is  not 
expressed  in  the  rules  because  such  an 
equipment  authorization  program  was 
not  in  effect  at  the  time  §  18.71  was 
promulgated. 

16.  Prototype  certification  is  similar  to 
certification  as  defined  under  Part  2. 
Subpart  ].  A  grant  of  equipment 
authorization  is  issued  by  the 
Commission  based  on  representation 
and  test  data  submitted  by  the 
applicant.  The  Commission  may  require 
the  applicant  to  submit  one  or  more 
samples  of  units  for  further  testing. 
Certification  attaches  to  all 
subsequently  produced  units  which  are 
identical.  However,  certification  should 
not  be  instituted  for  all  ISM  equipment, 
in  view  of  the  low  number  of 
interference  cases  from  ISM  equipment. 
Such  action  would  be  unduly  restrictive 
and  should  be  limited  to  ISM  equipment 
most  capable  of  causing  interference, 
that  is.  consumer  products.  Certification 
for  classical  ISM  equipment  would  still 
require  manufacturers  to  file  very 
extensive  and  detailed  reports  of 
measurements.  Notification,  which 
imposes  the  same  conditions  as 
certification  except  for  the  requirement 
to  present  the  Commission  with  test 
data,  would  be  more  adequate  for 
classical  ISM  equipment  because  of 
their  minimal  interference  potential,  as  a 
marketing  prerequisite.  Notification 
would  still  provide  the  Commission  with 
enough  information  on  a  particular 
system,  and  would  reduce  the  amount  of 
paperwork  and  time  involved  in  filing 
for  equipment  authorization.  Under 
notification  and  certification,  devices 
would  still  have  to  be  tested  as  a 
condition  for  obtaining  a  grant  of 
equipment  authorization  from  the  FCC. 

17.  In  summary,  we  are  proposing  the 
following  equipment  authorization 
program  for  ISM  equipment: 

(1)  Notification  for  all  ISM  equipment, 
unless  otherwise  specified  below: 

(2)  Certification  for  consumer  ISM 
equipment: 

(3)  Verification  for  ultrasonic 
equipment  generating  less  than  500 


Watts  and  operating  below  90  kHz.  and 
for  one-of-a-kind  equipment; 

(4)  Continuation  of  type  approval  for 
domestic  microwave  ovens. 

Other  Burdensome  and  Obsolete  Rules 

18.  This  section  deals  with  all  other 
regulations  which  we  believe 
burdensome  and  obsolete  and  which 
have  not  been  covered  above.  We  shall 
address  basically  questions  on  the 
marketing  rules  under  Part  2  and  the 
operating  conditions  under  Part  18 
concerning  licensing,  labeling,  etc. 

A.  Part  2 

19.  Section  2.809  permits  the 
marketing  of  certain  ISM  devices  before 
obtaining  an  equipment  authorization 
from  the  Commission.  However,  the 
equipment  may  not  be  operated  until 
authorization  from  the  Commission  is 
received.  Since  we  propose  to  adopt 
such  procedures  as  verification  and 
notification  for  most  of  the  equipment 
covered  under  the  exemption,  S  2.809 
can  be  deleted  from  the  rules  without 
any  counteractive  effects  such  as 
marketing  delay.  The  processing  time  at 
the  FCC  laboratory  for  an  application 
for  notification  is  currently  estimated  to 
be  approximately  one  month.  This 
would  not  cause  any  major  delay  in  the 
marketing  of  equipment  covered  under 

§  2.809.  Sections  2.1037  and  2.1039 
discuss  the  procedures  for  prototype 
certification  and  on-site  certification, 
and  should  be  deleted  from  the  rules,  in 
view  of  the  changes  proposed  above  for 
the  equipment  authorization  program. 

B.  Part  18 

20.  When  the  rules  for  ISM  equipment 
were  first  implemented,  only  licensed 
services  were  allowed  by  the 
Commission.  Section  18.21  of  Part  18 
assumes  that  ISM  equipment,  in  order  to 
be  operated  without  a  license,  should 
meet  the  technical  standards  set  forth 
and  that  operation  under  any  other 
terms  should  be  licensed.  However, 
licensing  of  ISM  devices,  if  necessary, 
can  only  be  made  under  Part  5  of  the 
Rules  on  an  experimental  basis. 
Furthermore,  the  Commission  has  never 
issued  a  license  for  ISM  equipment  for 
non-experiment  purposes.  From  this 
fact,  one  can  conclude  that  the  contents 
of  Section  18.21  specifying  the 
conditions  for  licensed  operation  are 
obsolete.  The  provisions  of  all  other 
sections  (§5  18.22  through  18.29)  of  Part 
18  dealing  with  the  licensed  operation  of 
ISM  equipment  also  are  considered 
obsolete. 

21.  The  major  burden  under  Part  18  is 
the  three-year  re-certification 
requirement  under  S  18.142(c)  for 
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equipment  operating  on  non-ISM 
frequencies.  Such  a  regulation  was 
implemented  in  order  to  enforce  the 
rules  more  intensively  and  to  insure 
continuing  compliance.  However,  this 
requirement  has  had  an  unnecessarily 
adverse  economic  impact  on  many 
manufacturers  and  has  impeded 
application  processing  by  the 
Commission. 

22.  Under  §  18.125  which  specifies  the 
procedures  for  applying  for  prototype 
certification  for  industrial  ISM 
equipment, -paragraph  (c)  allows  the 
manufacturer  to  label  the  equipment. 
Since  most  manufacturers  choose  not  to 
attach  this  optional  label  on  their 
devices,  it  seems  that  such  a  regulation 
is  ineffective  and  can  be  deleted. 
However,  this  does  not  prohibit  a 
manufacturer/vendor  from  labeling  his 
equipment  if  he  desires. 

Restructure  of  Part  18 

23.  The  structure  of  Part  18  has 
become  cumbersome  and  intricate  and 
should  be  reviewed.  Part  18  is  currently 
divided  into  9  Subparts  of  which  two  are 
reserved.  Subpart  A  deals  with  general 
conditions  of  operation  and  definitions. 
The  remaining  subparts  are  structured  in 
accordance  with  the  different  types  of 
ISM  equipment  and  discuss  technical 
standards  and  measurement  techniques. 
In  order  to  simplify  the  structure  of  Part 
18,  we  propose  to  revise  it  by  taking  into 
consideration,  to  the  extent  possible,  the 
key  elements  involved  in  establishing 
rules.  Part  18  would,  therefore,  be 
divided  into  only  3  subparts  as  follows: 
(1)  The  general  operating  conditions  and 
administrative  provisions,  (2)  the 
applications  and  authorizations,  and  (3) 
the  technical  standards.  The  text  would 
thus  be  shortened  considerably,  about 
40%.  by  avoiding  repetition  especially 
when  discussing  administrative 
provisions.  This  would  diminish  the  cost 
of  publishing  the  rules  by  a  considerable 
amount. 

24.  The  methods  of  measurements 
would  be  published  separately  in  the 
form  of  a  bulletin,  entitled  MP-5 
"Methods  of  Measurements  for 
Industrial.  Scientific  and  Medical 
Equipment."  OCE  Bulletin  20.  dealing 
with  the  methods  of  measurements  on 
microwave  ovens  is  being  incorporated 
in  MP-5.  See  Appendix  B  of  this 
document. 

Enfofcement 

25.  By  extending  the  use  of 
certification,  notification,  and 
verification,  as  defined  under  Part  2,  to 
ISM  equipment  we  are  facilitating  the 
authorization  program.  Since  the 
Commission  will  not  be  testing  most 
pieces  of  equipment  prior  to  their 


authorization  through  the  program,  we 
are  planning  to  implement  a  sampling 
program  to  assure  continued 
compliance.  The  sampling  program 
which  was  discussed  in  the  Report  fi- 
Order  in  General  Docket  No.  S3-ia 
released  lanuary  26, 1984,  48  FR  3991. 
February  1. 1984,  will  be  used  to 
determine  continued  compliance  with 
the  appropriate  regulations.  When  non- 
compliance is  found,  the  Commission, 
under  authority  of  the  Communications 
Act  of  1934,  47  U.S.C.  501  to  503.  may 
issue  monetary  forfeiture  and  prosecute 
violators  of  these  regulations.  We 
expect  to  enforce  the  rules  rigorously  to 
deter  the  entry  of  non-complying 
equipment  into  the  marketplace. 

Procedural  Matters 

26.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601  et 
seq.  the  Commission  issues  the 
following  initial  regulatory  flexibility 
analysis: 

/.  Reason  for  Action 

The  administrative  rules  governing 
ISM  equipment  have  become  complex 
and  too  difficult  to  implement  for  certain 
devices. 

//.  The  Objective 

The  objective  is  to  reduce  the  amount 
of  time  needed  for  an  applicant  to 
obtain  an  equipment  authorization 
while,  at  the  same  time,  allowing  the 
Commission  some  flexibility  with  its 
staff  resources.  A  sampling  program  will 
also  be  instituted  ,to  strengthen  the 
equipment  authorization  program. 

///.  Legal  Basis 

Action  proposed  is  in  accordance  with 
sections  4(i).  302(a),  303(g).  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended. 

IV.  Entities  Affected:  Nature  of 
Economic  Impact:  Significant 
Alternatives 

The  proposed  changes  in  the 
regulations  would  affect  a  number  of 
entities  both  large  and  small.  An 
estimate  of  the  number  of  such  entities 
affected  is  not  obtainable.  ISM 
equipment  suppliers,  importers  and 
manufacturers  will  not  have  to  file  large 
volumes  of  paperwork  formerly  required 
for  certain  devices  and  could  begin 
marketing  equipment  at  an  earlier  date. 
Equipment  testing  laboratories  should 
experience  no  effect  as  we  shall  still 
require  ISM  equipment  to  be  tested  to 
show  compliance  with  the  regulations, 
as  a  marketing  prerequisite.  It  is 
therefore  felt  that  any  impact  from  this 
proceeding  would  be  beneficial  to  those 
affected. 


V.  Recording,  Record-Keeping  and 
Other  Compliance  Requirements 

The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  new  or  modified  form, 
information  collection  and/or  record 
keeping,  labeling,  disclosure,  or  record 
retention  requirements:  and  will 
decrease  burden  hours  imposed  on  the 
public 

27.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rule  making 
until  the  time  that  a  public  notice  is 
issued  stating  that  a  substantive 
disposition  of  the  matter  is  to  be 
considered  at  a  forthcoming  meeting.  In 
general,  an  ex  parte'presentation  is  any 
written  or  oral  communication  (other 
than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  ^reviousl^^-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation:  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally,  S  1.1231  of  the 
Commission's  Rules  47  CFR  1.1231. 

28.  Pursuant  to  the  appUcable 
procedures  set  forth  in  SS  1-415  and 
1.419  of  the  Commission's  Rules, 
interested  parties  may  file  conunents  on 
or  before  )anuary  7. 196S,  and  reply 
comments  on  or  before  January  22. 1965. 
All  relevant  and  timely  comments  will 
be  considered  before  final  action  is 
taken  in  this  proceeding.  To  file  formally 
in  this  proceeding,  participants  must  file 
an  original  and  five  copies  of  all 
comments,  reply  conunents.  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a  . 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be.  filed. 
Comments  and  reply  comments  s'  luld 
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be  sent  to  O^ce  of  the  Secretary. 
Federal  Communications  Commission, 
Washington.  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  (Room  239)  of  the  Federal 
Communications  Commission.  1919  M 
Street,  NW..  Washington.  D.C.  20554. 
For  further  information  on  this 
proceeding,  contact  Liliane  M.  Volcy, 
Office  of  Science  &  Technology,  (202) 
653-8247. 

(Sees.  4.  303.  48  stal..  as  amended.  1066. 1082: 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
WiUiam  |.  Tricarico. 
Secretary. 

Appendix  A 

PART  2— {AMENDED] 

A.  47  CFR  Part  2  of  the  Rules  is 
amended  as  follows: 

§§  2.809. 2.1037.  and  2.1039    (Removed) 

1.  Sections  2.809.  2.1037  and  2.1039  are 
removed. 

2.  Paragraph  (b)  of  §  2.1033  is  revised 
to  read  as  follows: 

92.1033    Application  for  certification. 

***** 

(b)  The  application  shall  be 
accompanied  by  the  report  of 
measurements,  and  such  other 
attachments  as  specified  in  the  rules 
governing  that  particular  equipment. 
***** 

B.  47  CFR  Part  18  is  revised  to  read  as 
follows: 

PART  18— INDUSTRIAL,  SCIENTIFIC, 
AND  MEDICAL  EQUIPMENT 

Subpart  A— General  Information 

18.101    Basis  and  purpose. 

18.103    Organization  and  applicability  of  the 

rules. 
18.105    Other  applicable  rules. 
18.107    Definitions. 

18.109    General  technical  requirements. 
18.111    General  operating  conditions. 
18.113    Inspection  by  Commission 

representatives. 
18.115    Elimination  and  investigation  of 

harmful  interference. 
18.117    Report  of  interference  investigation. 
18.119    Importation. 

Subpart  B— Application  and  Authorizationa 

18.201     Scope. 

18.203    Equipment  authorization. 

18.205    Description  of  measurement 

facilities. 
18.207    Technical  report. 
18.21)9    Identification  of  authorized 

equipment. 
18.211     Information  to  the  user. 


Subpart  C— Tactmical  Standarda 

18.301     Operating  frequencies. 
18.303    Prohibited  frequency  bands. 
1&30S    Radiation  limits. 
18.307    Conduction  limits. 
18.309    RF  lighting  devices. 
18.311    Methods  of  measurements. 

AuthorityrSecs.  4.  303.  48  Slat.,  as  amended. 
1066, 1062:  47  U.S.C.  154.  303. 

SubfMrt  A — General  Information 
§  18.101    Basia  and  purpoa*. 

The  rules  in  this  part,  in  accordance 
with  the  applicable  treaties  and 
agreements  to  which  the  United  States 
is  a  party,  are  promulgated  under 
section  302  of  the  Communications  Act 
of  1934,  as  amended,  vesting  the  Federal 
Communications  Commission  with 
authority  to  regulate  industrial, 
scientiflc,  and  medical  equipment  that 
emits  electromagnetic  energy  on 
frequencies  within  the  radio  frequency 
spectrum  in  order  to  prevent  any 
substantial  amount  of  interference  to 
authorized  radio  communication 
services.  This  part  sets  forth  the 
conditions  under  which  the  equipment 
in  question  may  be  operated. 

§  18.103    Organization  and  applicability  of 
ttiarulea. 

The  rules  in  this  part  are  divided  into 
the  following  subparts: 

(a)  Subpart  A  contains  general 
information  and  definitions  for  use  in 
this  part. 

(b)  Subpart  B  describes  the 
procedures  and  requirements  for 
authorization  to  market  or  operate  ISM 
equipment  under  this  part. 

(c)  Subpart  C  contains  the  technical 
standards  for  industrial,  scientific,  and 
medical  equipment. 

§18.105    Ottier  applicable  rules. 

Other  Commission  rules  parts  of 
importance  that  should  be  referred  to 
with  respect  to  authorizations  and 
operations  of  industrial,  scientific,  and 
medical  equipment  include  the 
following: 

(a)  Part  0  describes  the  Commission's 
organization  and  delegations  of 
authority.  This  part  also  lists  available 
Commission  publications,  standards  and 
procedures  for  access  to  Commission 
records,  and  location  of  Commission 
field  offices. 

(b)  Part  1  contains  the  rules  of 
practice  and  procedure  for  adjudicatory 
proceedings  including  hearing 
proceedings;  procedures  for 
reconsideration  and  review  of  the 
Commission's  actions;  provisions 
concerning  violation  notices  and  for 
forfeiture  proceedings;  and  the 
requirements  for  environmental  impact 
statements. 


(c)  Part  2  contains  special 
requirements  in  international 
regulations,  agreements,  treaties,  and 
the  table  of  frequency  allocations.  This 
part  also  contains  standards  and 
procedures  concerning  the  marketing, 
the  equipment  authorization,  and  the 
importation  of  radio  frequency  devices 
into  the  United  States. 

§18.107    Definitions. 

(a)  Radio  frequency  (RF)  energy. 
Electromagnetic  energy  at  any 
frequency  in  the  radio  spectrum 
between  lOkHz  and  3,000,000MHz. 

(b)  Harmful  interference.  Any 
emission,  radiation  or  induction  which 
endangers  the  functioning  of  a 
radionavigation  service  or  other  safety 
services  or  seriously  degrades,  obstructs 
or  repeatedly  interrupts  a  radio 
communication  service  operating  in 
accordance -with  this  chapter. 

(c)  Industrial,  scientific,  and  medical 
(ISM)  equipment.  Devices  operating 
above  lOkHz  which  use  radio  waves  for 
industrial,  scientific,  and  medical  or  any 
other  purposes  including  the  transfer  of 
energy  by  radio  and  which  are  neither 
used  nor  intended  to  be  used  for  radio 
communication. 

(d)  ISM  frequency.  A  frequency 
assigned  by  this  part  for  the  use  of  ISM 
equipment.  A  specified  tolerance  is 
associated  with  each  ISM  frequency 
(See  §  18.301). 

(e)  Marketing.  As  used  in  this  part, 
marketing  shall  include  sale  or  lease, 
offer  for  sale  or  lease,  advertising  for 
sale  or  lease,  the  import  or  shipment  or 
other  distribution  for  the  purpose  of  sale 
or  lease  or  offer  for  sale  or  lease.  (See 
Subpart  I  of  Part  2  of  this  Chapter). 

Note. — In  the  foregoing,  sale  (or  lease)  shall 
mean  sale  (or  lease)  to  the  user  or  a  vendor 
who  in  turn  sells  (or  Itases)  to  the  user.  Sale 
shall  not  be  construed  to  apply  to  devices 
sold  to  a  second  party  for  manufacture  or 
fabrication  into  a  device  which  is 
subsequently  sold  (or  leased)  to4hs  user. 

(f)  Industrial  heating  equipment  shall 
include  any  apparatus  which  utilizes  a 
radio  frequency  oscillator  or  any  other 
type  of  radio  frequency  generator  and 
transmits  radio  frequency  energy  used 
for  or  in  connection  with  industrial 
heating  operations  utilized  in  a 
manufacturing  or  production  process. 

(g)  Medical  diathermy  equipment  shall 
include  any  apparatus  (other  than 
surgical  diathermy  apparatus  designed 
for  intermittent  operation  with  low 
power)  which  utilizes  a  radio  frequency 
oscillator  or  any  other  type  of  radio 
frequency  energy  used  for  therapeutic 
purposes. 

(h)  Ultrasonic  equipment  shall  include 
any  apparatus  which  generates  radio 
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frequency  energy  and  utilizes  that 
energy  to  excite  or  drive  an 
electromechanical  transducer  for  the 
production  of  sonic  or  ultrasonic 
mechanical  energy  for  industrial, 
scientific,  medical  or  other 
noncommunication  purposes. 

(i)  General  ISM  equiment  shall  include 
apparatus  other  than  that  defined  in  or 
excepted  by  paragraphs  (f),  (g),  and  (h) 
of  this  section  in  which  radio  frequency 
energy  is  applied  to  materials  to  produce 
physical,  biological,  or  chemical  effects 
such  as  heating,  ionization  of  gases, 
mechanical  vibrations',  hair  removal  and 
acceleration  of  charged  particles  which 
do  not  involve  communications  or  the 
use  of  radio  receiving  equipment. 

(j)  Consumer  ISM  equipment  shall 
include  any  apparatus  used  or  intended 
to  be  used  by  the  general  public  in  a 
residential  environment. 

9  18.109    Genaral  tadmical  raquiramants. 

ISM  equipment  shall  be  designed  and 
constructed  in  accordance  with  good 
engineering  practice  with  sufficient 
shielding  and  filtering  to  provide 
adequate  suppression  of  emissions  on 
frequencies  outside  the  frequency  bands 
specified  in  §  18.301. 

S  18.1 1 1    Ganaral  operating  conditions. 

(a)  Persons  operating  ISM  equipment, 
for  which  a  grant  of  equipment 
authorization  is  required  under  this  part, 
shall  not  be  deemed  to  have  any  vested 
or  recognizable  right  to  the  continued 
use  of  any  given  frequency,  by  virtue  of 
any  prior  equipment  authorization. 

(b)  Subject  to  the  exceptions  in 
paragraphs  (c)  and  (d)  of  this  section 
and  irrespective  of  whether  the 
equipment  otherwise  complies  with  the 
rules  in  this  part,  the  operator  of  ISM 
equipment  that  causes  harmful 
interference  to  any  authorized  radio 
service  shall  promptly  take  whatever 
steps  may  be  necessary  to  eliminate  the 
interference. 

(c)  The  provisions  of  paragraph  (b)  of 
this  section  shall  not  apply  in  the  case  of 
interference  to  an  authorized  radio 
station  or  a  radiocommunication  device 
operating  on  an  ISM  frequency 
(including  tolerance). 

(d)  The  provisions  of  paragraph  (b)  of 
this  section  shall  not  apply  in  the  case  of 
interference  to  a  receiver  arising  from 
direct  intermediate  frequency  pickup  by 
the  receiver  of  the  fundamental  , 
frequency  emissions  of  ISM  equipment 
operating  on  an  ISM  frequency 
(including  tolerance)  and  otherwise 
complying  with  the  requirements  of  this 
part. 


§18.113    Inspection  by  Commisalon 
rapraaantativaa. 

Upon  request  by  a  representative  of 
the  Commission  the  manufacturer, 
owner  or  operator  of  any  piece  of  ISM 
equipment  shall  make  the  equipment 
available  for  inspection  and  promptly 
furnish  the  Commission  with  such 
information  as  may  be  required  to 
indicate  the  capability  of  the  equipment 
with  regard  to  compliance  with  this  Part. 

§  1 8. 1 1 S    Elimination  and  invaatigation  of 
harmful  Intarferanca. 

(a)  The  operator  of  ISM  equipment 
that  causes  harmful  interference  to  radio 
services  shall  promptly  take  appropriate 
measures  to  correct  the  problem. 

(b)  If  the  operator  of  ISM  equipment  is 
notified  by  tlie  Commission's  Engineer 
in  Charge  (EIC)  that  operation  of  such 
equipment  is  endangering  the 
functioning  of  a  radionavigation  or 
safety  service,  he  or  she  shall 
immediately  cease  operating  the 
equipment.  Operation  may  be  resumed 
on  a  temporary  basis  only  for  the 
purpose  of  eliminating  the  harmful 
interference.  Operation  may  be  resumed 
on  a  regular  basis  only  after  the  harmful 
interference  has  been  eliminated  and 
approval  from  the  Commission  obtained. 

(c)  When  notified  by  the  EIC  that  a 
particular  installation  is  causing  harmful 
interference,  the  operator  or 
manufacturer  shall  arrange  for  an 
engineer  skilled  in  interference 
measurements  and  control  techniques  to 
make  an  investigation  to  ensure  that  the 
harmful  interference  has  been 
eliminated.  The  Commission  may 
require  the  engineer  making  the 
investigation  to  furnish  proof  of  his  or 
her  qualifications. 

(d)  The  results  of  the  investigation 
required  by  paragraph  (c)  of  this  section 
shall  be  reported  to  the  EIC  of  the  local 
district  office. 

'  §  18.1 17    Report  of  kitarfaranca 
invaatigation. 

(a)  An  interim  report  on  the 
investigation  and  of  the  corrective 
measures  that  were  taken  shall  be  filed 
with  the  Engineer  in  Charge  of  the  local 
FCC  office  within  30  days  of  notification 
of  harmful  interference.  The  final  report 
shall  be  filed  with  the  Engineer  in 
Charge  within  60  days  of  notification. 

(b)  The  date  for  filing  the  final  report 
may  be  extended  by  the  Engineer  in 
Charge  when  additional  time  is  required 
to  put  into  effect  the  corrective 
measures  or  to  complete  the 
investigation.  The  request  for  extension 
of  time  shall  be  accompanied  by  a 
progress  report  showing  what  has  been 
accomplished  to  date. 


§18.119    Importation. 

ISM  equipment  shall  be  refused  entry 
or  withdrawal  for  consumption  into  the 
Customs  territory  of  the  United  States, 
unless  accompanied  by  a  copy  of  FCC 
Form  740,  in  accordance  with  the 
provisions  of  Subpart  K,  Part  2  of  this 
chapter. 

Subpart  B— Applicattons  and 
Authorizations 

§  18.201    Scope. 

This  subpart  contains  the  procedures 
and  requirements  for  authorization  to 
market  or  operate  ISM  equipment  under 
this  part. 

§  18.203    Equipment  autlMMlzation. 

(a)  ISM  equipment,  unless  otherwise 
specified,  shall  be  subject  to  notification 
in  accordance  with  the  relevant  sections 
in  Subpart ).  Part  2  of  this  chapter. 

(b)  ISM  equipment  for  use  by  the 
general  public  shall  be  subject  to 
certification  prior  to  use  or  marketing. 
An  application  for  certification  on  FCC 
Form  731  shall  be  filed  with  the 
Commission,  pursuant  to  the  relevant 
sections  in  Subpart  J,  Part  2  of  this 
Chapter  and  shall  also  be  accompanied 
by: 

(1)  A  description  of  measurement 
facilities  pursuant  to  Section  18.205  or 
have  such  information  on  file  with  the 
laboratory  of  the  Commission. 

(2)  A  technical  report  pursuant  to 
8  18.207. 

(3)  A  report  of  measurements  pursuant 
to  §§18.207  and  18.311. 

(c)  One-of-a-kind  ISM  equipment  and 
ultrasonic  equipment  generating  less 
than  500  watts  and  operating  below  90 
kHz  shall  be  subject  to  verification  in 
accordance  with  the  relevant  sections  iii 
Subpart ),  Part  2  of  this  chapter. 

(d)  Domestic  microwave  ovens  shall 
be  type  approved  before  use  or 
marketing.  An  appUcation  for  type 
approval  on  FCC  Form  731  shall  be  filed 
with  the  Commission,  pursuant  to  the 
relevant  sections  in  Subpart ),  Part  2  of 
the  Rules. 

§  18.20S    Description  of  maaauramant 
facHMoa. 

(a)  Any  party  making  measurements 
to  be  filed  for  a  device  subject  to 
certification  under  this  part  shall  submit 
a  description  of  the  measurement 
facilities  to  the  Commission. 

(b)  The  description  shall  include  the 
following  information: 

(1)  Location  of  test  site. 

(2)  Physical  description  of  the  test  site 
accompanied  by  photographs  8"  x  10"  in 
size.  Photographs  smaller  than  8"  x  10" 
will  be  acceptable  if  mounted  on  paper 
8"  X  10"  and  of  sufficient  clarity. 
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(3)  Scaled  drawing  ihriwit  Ike 
dimensions  of  the  site,  the  physical 
layout  of  supporting  structures  and  all 
structures  within  5  times  the  distance 
between  the  measuring  set  and  the 
device  under  test. 

(4]  Description  of  structures  used  to 
support  the  device  being  measured  and 
the  test  instrumentation. 

(5)  List  of  measuring  equipment  used 
and  information  concerning  the 
calibration  of  the  measuring  equipment, 
i.e.  when  the  equipment  was  last 
calibrated  and  frequency  of  calibration. 

(6)  A  statement  indicating  whether 
this  facility  is  avaikable  to  do 
measurement  work  for  others  on  a 
contract  basis. 

(c)  This  information  shall  be  kept 
cun<eDt  at  «M  times. 

Note. — OST  Bulletin  55,  "Characteristics  of 
Open  PteW  Test  Sites",  prorides  further 
guidance  on  open  fieM  test  sites  and  site 
attenuation. 

S1S.207    Tactnlcal  report 

When  required  by  the  Commission  a 
technical  report  shall  include  as  a 
minimum  the  following  information: 

(a)  A  copy  of  the  installation  and 
operating  instructions  famished  to  the 
user.  A  draft  copy  of  such  instructions 
may  be  submitted  with  the  application, 
provided  a  copy  of  the  actual  document 
to  be  furnished  to  the  user  is  submitted 
as  soon  as  it  is  available,  but  no  longer 
than  60  days  after  the  grant  of  the 
application. 

(b)  A  statement  of  the  rated  technical 
parameters  that  includes: 

(1)  A  block  and  schematic  diagram  of 
the  circaitry. 


(2)  NooBinal  operating  frequency. 

(3)  Maximum  RF  energy  generated. 

(4)  Electrical  power  reqairements  of 
equipment. 

(5)  Any  other  pertinent  operating 
characteristics. 

(c)  A  report  of  measurements, 
including  a  list  of  the  measuring 
equipment  used  and  a  statement  of  the 
date  when  the  measuring  equipment 
was  last  calibrated  and  when  the 
measurements  were  made.  See  also 

S  18.311. 

(d)  The  frequency  range  that  was 
investigated  in  obtaining  Ae  report  of 
measurements. 

918.209    MenttfloaUon  of  authorlnd 
equipment 

(a)  Each  device  for  which  a  grant  of 
equipment  authorization  is  issued  under 
this  part  shall  be  identiBed  and  labeled 
pursuant  to  the  applicable  provisions  of 
Subpart  ]  of  Part  2  of  this  chapter. 

(b)  Changes  in  the  identification  of 
authorized  equipment  may  be  made 
pursuant  to  §  2.933  of  Part  2  of  this 
chapter. 


S18J11    Infonnationtothei 

Information  shall  be  provided  to  the 
user  in  the  instruction  manual  for  any 
type  of  ISM  equipment  about: 

(a)  The  interference  potential  of  the 
device  or  system 

(bj  Maintenance  of  the  system 

(c)  Simple  measures  that  can  be  taken 
by  the  user  to  correct  the  interference. 


Subpart  C— Technical  Standards 

9  18.301    Operating  frequencies. 

ISM  equipment  may  be  operated  on 
any  frequency  above  10  kHz  except  as 
indicated  in  §  18.303.  The  following 
frequency  bands,  in  accordance  with 
{  2.106  of  the  Rules,  are  allocated 
exclusively  for  use  by  ISM  equipment 
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9  18.303    Prohibited  frequency  bands. 

Operation  of  ISM  equipment  on  the 
following  frequency  bands,  which  are 
allocated  for  safety,  search  and  rescue 
operations,  is  prohibited:  490-510  kHz, 
2170-2194  kHz,  8354-8374  kHz,  121.5 
MHz,  156.8  MHz  and  243  MHz. 

918.305    Radiation  limits. 

(a]  ISM  equipment  operating  on  a 
frequency  specified  in  §  18.301  is 
permitted  unlimited  radiated  energy  in 
the  band  specified  for  that  frequency. 

(b)  Radiated  emissions  from  ISM 
equipment  that  lie  outside  the  bands 
specified  in  fi  16.301  shall  not  exceed  the 
following  limits: 
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§  18.307    Conduction  limits. 

Conduction  limits  shall  be  applied  to 
ultrasonic  equipment  and  induction 
cooking  ranges  as  follows: 

(a)  Ultrasonic  equipment. 

When  measured  both  grounded  and 
ungrounded,  the  conducted  RF  voltage 
from  ultrasonic  equipment  shall  not 
exceed  the  following: 


Frequency  (kHz) 

Ck>nducted  RF 

votlage 

(rmaovoHs) 

On  or  bekw  490  kHz 

1.000 

Above  490  kHz             

200 

Note  Methods  o<  making  conducted  merlerence  meas- 
ofements  are  oescnOed  m  'Etectromagoetic  Interference 
CharactenaiKS.  RoouKemeota  tor  Equipment".  MIL-STD- 
461  A.  Electroniagnetic  Ir«er1ererx:e  Characlenstics.  Meas- 
urerT>ent  cA  .  MIL-STO-462.  end  Definitions  and  Systems  of 
UrMs.  Electromagnetic  lmenere<y:«  Techrwlogy"  Theae  doc- 
uments are  available  from  the  Naval  Publications  and  Forma 
Center.  5801  Tabor  Avenue.  PtnladelpNa.  PA  19120 

(b)  Induction  cooking  ranges. 

Induction  cooking  ranges 
manufactured  after  February  1, 1980, 
shall  limit  the  conducted  RF  voltage  fed 
back  into  the  power  lines  to  the 
following: 


Frequency  at  amiaaions  (kHz) 

Conducted  RF 

Voltage  UmA 

(onMivolts) 

10-100 -. 

100-500 

500-30  000                                                   

1 
0.25 

'  Linear  mterpotabon. 

Measurements  of  conducted  RF  voltage 
shall  be  made  using  a  5  microhenry  50 
ohm  USN  (Line  Impedance  Stabilization 
Network). 

918.309    RF  ligtiting  devices. 

RF  lighting  devices,  pending  further 
action  in  General  Docket  83-806,  shall 
meet  the  requirements  specified  below, 
as  a  marketing  prerequisite: 

(a)  RF  lighting  equipment  marketed  for 
use  in  industrial,  commercial,  and 
business  environments,  shall  be  subject 
to  the  radiation  and  conduction  limits 
set  forth  for  Class  A  computing  devices 
under  §S  15.810  and  15.812  of  Part  15, 
Subpart )  of  this  Chapter. 

(b)  Consumer  RF  lighting  equipment  or 
RF  lighting  devices  marketed  for  use  in 
residential  areas  shall  be  subject  to  the 
radiation  and  conduction  limits  set  forth 
for  Class  B  computing  devices  under 

§  §  15.830  and  15.832  of  Part  15,  Subpart  J 
of  this  Chapter. 

§  18.31 1    Methods  of  measurements. 

(a)  ISM  equipment  measured  for 
compliance  with  the  specifications  of 
this  part,  unless  otherwise  specified, 
shall  be  tested  in  accordance  with  FCC 
MP-5  "Methods  of  Measurements  for 
ISM  equipment". 

(b)  RF  lighting  devices  shall  be 
measured  for  compliance,  to  the  extent 


possible,  in  accordance  with  FCC  MP-4 
"Methods  of  Measurements  of  Radio 
Noise  Emissions  from  Computing 
Devices". 

Note. — ^This  appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Appendix  B — Methods  of  Measurements 
for  Industrial,  Scientific  and  Medical 
Equipment 

Preface 

lliis  document  sets  fourth  uniform  methods 
of  measurements  of  radio  noise  emitted  from 
ISM  equipment,  as  defined  in  S  18.107  of  the 
FCC  Rules.  The  technical  specifications  for 
ISM  equipment  are  contained  in  Part  18  of  the 
FCC  Rules.  Methods  of  measurements  of 
radiated,  powertine  conducted  radio  noise, 
frequency  and  power  output  (Mhen 
applicable)  are  covered  herein.  Applicants 
for  both  notification  and  certification  should 
employ  these  methods.  Testing  of  ISM 
equipment  by  the  FCC  will  be  conducted  in 
accordance  with  these  methods  of 
measurements,  to  the  extent  possible.  This 
document  has  been  spearated  in  two  parts; 
Part  I  deals  with  the  methods  of 
measurements  for  all  types  of  ISM  equipment 
and  Part  II.  notwithstanding  the  requirements 
in  Part  I,  discusses  the  measurement 
procedure  for  microwave  ovens. 

Index 

Part  1 — General  Procedure 

1.0  Definitions 

1.1  Ambient  level 

1.2  Emission 

1.3  Radio  noise 

1.4  Radiated  radio  noise 

1.5  Conducted  radio  noise 

1.6  Equipment  und^est  (EUT) 

1.7  Ground  plane 

2.0  General  test  conditions 

2.1  Test  sites 

2.1.1  Open  field  sites 

2.1.2  Testing  at  user's  premises  or  at  factory 

2.1.3  Testing  in  a  shielded  enclosure 

2.2  Measuring  instrumentation 

2.2.1  Calibration  of  measuring 
instrumentation 

2.2.2  Detector  function  selection  and 
bandwidth 

2.2.3  Units  of  measurements 

2.2.4  Antennas 

2.2.5  Antenna  height  variation 

2.2.6  Antenna-to-test  unit  distance 

2.3  Frequency  range  to  be  scanned 

2.4  Preliminary  testing  and  monitoring 

2.5  Data-reporting  format 
3.0    Radiation  hazard  test 
4.0    Frequency  measurements 
5.0    Radiated  test  procedure 

Part  II — Microwave  Ovens 

6.0  Load 

6.1  Load  for  power  output  measurement 

6.2  Load  for  frequency  measurement 

6.3  Load  for  measurement  on  second  and 
third  harmonic 

6.4  Load  for  all  other  measurements 
7.0    Power  output  measurement 

B.O    Frequency  measurements 

9.0  Measurement  of  radiated  emissions 

9.1  Computations  to  determine  compliance 


Part  I — Ganeral  Prooedur* 

1.0  Definitions 

The  defmitions  in  Parts  2  and  18  of  the  FCC 
Rules  and  the  following  shall  applv  to  use  nf 
this  standard.  , 

1.1  Ambient  level 

The  magnitude  of  radiated  or  conducted 
signals  and  noise  existing  at  a  specific  test 
location  and  lime. 

1.2  Emission 

Electromagnetic  energy  produced  by  a 
device  which  is  radiated  into  space  or 
conducted  along  wires  and  is  capable  of 
t>eing  measured. 

1.3  Radio  noise 

An  electromagnetic  noise  that  may  be 
superimposed  upon  a  wanted  signal  and  is 
within  the  radio  frequency  range.  Any 
unwanted  disturbance  within  the  radio 
frequency  band,  such  as  undesired  electric 
waves  in  any  transmission  channel  or  device. 

1.4  Radiated  radio  noise 

Radio  noise  radiated  into  space.  Such  noise 
may  include  l>oth  radiation  and  induction 
components  of  the  field. 

1.5  Conducted  radio  noise 

Radio  noise  propagated  from  the  device 
back  into  the  public  electrical  power  network 
via  the  supply  cord. 

1.6  Equipment  under  test  (EUT) 

A  representative  piec«  of  ISM  equipment 
being  tested  or  evaluated. 

1.7  Ground  plane 

A  conducting  surface  used  to  provide 
uniform  reflection  of  an  impinging 
electromagnetic  wave.  Also,  the  common 
reference  point  for  electrical  potentials. 

2J)    General  test  conditions 

2.1    Test  sites 

An  environment  which  assures  valid, 
repeatable  results  shall  be  used.  A 
measurement  is  valid  to  the  extent  that  it  is  a 
true  representation  of  the  characteristic  being 
measured,  and  when  the  same  measurement 
of  the  characteristics  procedure  yields 
repeatable  results.  Measurements  should  be 
made  on  an  open  field,  however,  alternatives 
are  permitted  (See  2.1.2  and  2.1.3).  A 
description  of  the  test  facility  used  for 
equipment  subject  to  certification  or  when 
required  by  the  Commission,  shall  be  filed, 
pursuant  to  1 18.205  of  the  FCC  Rules  (47  CFR 
9  18.205). 

2.1.1  Open  field  sites 

Measurements  of  radiated  noise  should  be 
made  in  an  open,  flat  area  characteristic  of 
cleared,  level  terrain.  For  details  on  how  to 
set  up  a  suitable  site,  see  FCC  Bulletin  OST 
55:  Characteristics  of  Open  Field  Test  Sites. 
available  from  the  FCC  Consumers 
Assistance  Office,  Washington.  DC.  20554. 
Measurements  made  by  the  Commission  will 
be  performed  on  an  open  field  site. 

2.1.2  Testing  at  the  user's  premises,  factory, 
or  other  facilities 

Testing  at  the  user's  premises,  factory  or 
other  facilities  is  permitted  only  for  ISM 


4783< F»dtal  Regwter  /  Vol.  49.  No.  236  /  Th<ir»day.  Deoember  8.  1984  /  Proposed  Rules 


equipment  which,  dae  to  o^Fating 
condilions.  may  not  be  tested  on  an  open 
Field  site. 

2.1 .3    Testing  in  a  shielded  enclosure 

Radiation  measurements  made  in  a 
shielded  enclosure  are  suitable  only  for 
determining  the  frequency  profile  of  an  EUT: 
they  are  not  suitable  for  deWrrnuiiag  the 
actual  levels  of  the  enissiaBS  oniess  it  can  be 
shown  that  the  results  of  tests  made  ki  the 
enclosure  are  correlatable  to  those  made  at 
an  open  field  site.  Conducted  radio 
measurements  made  in  a  shielded  enclosure 
are  acceptable  and.  in  fact,  preferable. 

2.2    Measuring  instrumentation 

Radiated  and  conducted  measurements 
shall  be  made  with  a  radio  noise  meter  that 
conforms  wnh  the  American  National 
Standard  Specifications  for  Electromagnetic 
Interference  and  Field  Strength 
instrumentation  10  kHz  (o  1  GHz.  C63.2 
(1980).  Alternatively,  a  spectrum  analyzer 
may  be  used,  provided  the  remits  obtained 
can  be  accurately  reproduced  witii  a  aiktable 
radio  noise  meter  and  that  it  is  used,  when 
necesasary,  with  appropriate  accessories  to 
insure  sufficient  sensitivity  and  overload 
protection.  Other  instruments  may  be  used 
for  certain  restricted  and  specialized 
measurements  when  data  so  saeasured  are 
correlatable  to  that  achieved  with  C63^ 
instrumentation. 

Note. — Accessories  needed  would  depend 
upon  the  measurement  situation  and  could 
include  preamplifiers  for  sensitivity 
improvement.  Filters  and/or  attenuators  from 
overload  protection,  and  additional  qua«i- 
peak  detection  circuitry.  Overload  is  defined 
as  harmonic  distortion,  intermodulation.  or 
gain  compression  of  spectrum  analyzer  input 
signals.  Precautions  may  have  to  be  taken  to 
insure  that  the  spectrum  analyzer  operates 
linearly  before  taking  final  measurements. 
Consult  user's  manual  for  instructions  and 
guidance.  Application  notes  on  the  use  of 
spectrum  analyzer  and  other  instmrnents  are 
also  available  from  several  mamrfacturers. 

2.2.1  Calibration  of  measuring 
instrumentation 

The  calibration  of  the  measuring 
instrumentation,  inchtding  any  accessories 
that  may  affect  Mich  calibration,  ahall  be 
checked  frequently  enough  to  assure  its 
accuracy.  Adjustment  ahall  be  made  and 
correction  factors  applied  in  accordance  with 
instructions  contained  in  the  manual  for  the 
measuring  instrument. 

2.2.2  Detector  function  selection  and 
bandwidth 

For  radio  noise  meters  or  spectrum 
analyzers  which  include  weighting  circuits, 
the  detector  functioa  selector  shall  be  set  to 
average.  When  correlation  can  be  shown 
between  average  and  some  other  detector 
function  for  a  particular  piece  of  equipment 
that  detector  function  may  be  used. 

The  6  dB  band  with  of  the  measuring 
instrument  shall  not  foe  less  than: 

— 3  kHz  for  measurements  below  450  kHz 

— ^10  kHz  for  measurements  from  450  kHz 
to  30  MHz 

— UW  kHz  £ar  wwurtmewts  horn  30  la 
1000  MHz 


— 1  MHz  for  measuicments  above  UXX) 
MHz 
Post  detector  video  fHtera  may  be  used  in 

the  case  of  peak  reading  spectrum  analyzers 
if  correlation  can  be  shown  to  an  average 
reading  orqoasi-peaV  radio  noise  meter. 
Alternatively,  field  strength  meters  and 
spectrum  analysers  wilhoMl  weighting 
circuits  may  be  employed,  provided 
measurements  are  made  on  the  peak  basis 
and  recorded  as  observed.  For  pulsed, 
broadband  emissions  the  measured  data 
shall  be  corrected  for  pulse  desensitization 
factor.  With  this  correction  applied  to  peak 
indications,  if  the  duty  cycle  is  known  or  can 
be  measured,  average  values  of 
desensitization  correction  factor  for  a  given 
emission,  it  may  be  necessary  to  vary  the 
above  specified  minimum  bandwidth  of  the 
measuring  instrument. 

Notes. — 1.  The  above  specified  bandwidths 
have  tolerances  as  presented  in  ANSI 
standard  C63.2— 1980. 

2.  If  bandwidths  greater  than  those 
specified  in  2.2.2  are  used,  higher  readings 
may  result  for  EUT's  with  broadband 
emanations. 

3.  Data  taken  when  meastiring 
instrumentation  employing  logarithmic 
amphfiers  when  using  the  average  function 
will  represent  the  average  of  the  logarithm  of 
the  voltage  level.  If  the  emanation  observed 
is  pulsed,  broadband  observed  values  will  be 
materially  lower  than  the  true  average  of 
voltage.  Instrument  overload  is  likely  to  occur 
with  linear  RF  systems  if  the  emission  pulse 
duty  cycle  is  less  than  that  for  which  the 
measuring  instrumentation  is  rated. 

2.2.3  Units  of  measurements 

Measurements  of  radiated  emissions  shall 
be  reported  in  terms  of  microvolts  per  meter 
at  a  specified  distance.  The  indicated 
readings  on  the  spectrum  analyzer  or  the 
radio  noise  meter  shall  be  converted  to 
microvolts  per  meter  by  use  of  appropriate 
conversion  factors.  Measurements  of 
conducted  emissions  shall  be  reported  in 
terms  of  microvolts. 

2.2.4  Antennas 

The  following  antennas  shall  be  used  for 
measuring  the  field  strength: 


Fraquancy  nnga 


Tw»«H 


Below  30  MHz  |  ShieMM)  loop. 

30  10  1.000  MHz. 


Abov«  1  Ota . 


Catticaiwt  iwwd 
oOtar  co«nparabte 


*pot*or 
polanzad 


2.2.5    Antenna  height  variation 

The  measurement  anteima  must  be  varied 
in  height  above  ground  to  obtain  the 
maximum  signal  strength.  In  the  frequency 
range: 

—Below  30  MHz.  The  antenna  height  shall 
be  set  at  around  2  meters  and  minor 
variations  in  height  scans  shaH  be  made. 
Care  should  be  taken  to  assme  that  nulls  are 
not  created. 

—30  to  1000  MHz.  For  measurement 
distances  up  to  and  including  10  meters,  the 
antenna  heights  shall  be  varied  from  1  to  4 


meters.  Beyond  16  meters,  the  height  shafl  be 
varied  from  2  to  6  meters. 

—Above  1000  MHz.  No  specific  height  bMt 
antenna  orientation  and  variations  in  height 
shall  be  such  that  nulls  are  not  created. 

These  height  scans  apply  for  both 
horizontal  and  vertical  polarization,  except 
that  for  vertical  polarization  the  minimum 
height  should  be  increased  so  that  the  lowest 
point  of  the  bottom  end  of  the  dipole  (or  other 
antenna),  at  any  frequency,  clears  the  site 
ground  surface  by  approximately  25  cm. 

2.2.6    Antenna-to-test  unit  distance 

Measurements  shall  be  made  at  the 
distance  at  which  the  limits  are  speciried,  to 
the  extent  possible. 

A  sufficient  number,  of  measurements  shall 
be  made  in  the  vicinity  of  the  EUT  to  enable 
plotting  of  the  polar  radiation  pattern  and  to 
assure  the  correct  determinatttm  of  the  ma(ar 
lobes.  Where  conditions  permit,  these 
measurements  shall  be  made  at  intervals  of 
no  more  than  20  degrees  in  azimuth 
directions  and  at  distances  not  exceeding  the 
one  at  which  the  emission  limit  is  specified. 

The  field  strength  measurements  for  the 
maximum  field  strength  at  the  distance  at 
which  the  limit  is  specified,  shall  be  made 
along  the  radial  corresponding  to  the  lobe  of 
maximum  radiation  as  determined  from  the 
polar  radiation  pattern.  Sufficient 
measurements  shall  be  made  along  radials 
extending  through  all  lobes  which  are  within 
15  dB  of  the  apparent  maximum  lobe.  Where 
possible,  field  strength  measurements  shall 
be  made  along  each  radial  at  several 
intervals  and  an  average  curve  shall  be 
drawn  for  measured  field  strength  in  uV/m 
versus  distance  in  meters.  Where  necessary, 
the  average  curve  shall  be  extended  to  show 
the  extrapolated  field  strength  at  the  distance 
at  which  the  emission  limit  is  specified. 

The  Commission  as  an  alternative  shall 
accept  measurements  at  a  closer  fixed 
distance  for  equipment  subject  to 
certification  or  notification  from  the  public 
provided  1/d  is  used  as  an  attenuation  law 
factor.  Where  d  is  the  distance  at  which  the 
field  strength  is  being  measured. 

2.3  Frequency  range  to  be  scanned 

Measurements  of  radiated  ener^  shall  be 
made  from  the  lowest  generated  frequency  to 
the  tenth  harmonic  or  highest  generated 
frequency.  For  conducted  emissions,  when 
required,  measurements  shall  be  made  from 
10  kHz  to  30  MHz. 

2.4  Preliminary  testing  and  monitoring 

Preliminary  radiated  measurements  should 
be  made  inside,  preferably  in  an  enclobure,  «l 
a  closer  distance  than  specified  for 
compliance  to  determine  the  emission 
characteristics  of  the  EUT.  If  a  spectrum 
analyzer  is  not  used,  radio  noise 
measurements  should  be  monitored  usit^ 
either  a  headset  or  loudspeaker  as  an  aid  in 
detecting  ambient  signals  and  seler;ting 
problem  frequencies.  Precautions  shall  be 
taken  to  ascertain  that  the  use  of  a  headset  or 
speaker  does  not  affect  the  radio  noise  meter 
indication  during  testing. 

2.5  Data-reporting  format 

The  measurement  results  expressed  in 
accordance  with  2.2.3,  and  specific  limits 
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where  applicable,  shall  be  presented  in 
tabular  and/or  graphical  forms  showing  level 
vs.  frequency.  Instrumentation,  instrument 
and  bandwidth  settings,  detector  function, 
EUT  arrangements,  sample  calculation  with 
all  conversion  factors  and  all  other  pertinent 
details  shall  be  included  along  with  the 
measurement  results. 

3.0    Radiation  hazard  test 

For  ISM  equipment  operating  on  higher 
frequencies  (above  900  MHz),  in  particular 
microwave  ovens  and  medical  diathermy 
equipment  radiation  leakage  should  be 
measured  in  accordance  with  the  current 
Bureau  of  Radiological  Health  standard, 
employing  an  electromagnetic  radiation 
monitor  (the  FCC  laboratory  shall  use  a 
Narda  Model  8100  or  equivalent).  This  test  is 
made  primarily  to  assure  that  personnel  will 
not  be  exposed  to  radiation  hazard  in  testing 
the  equipment.  Equipment  submitted  to  the 
FCC  which  have  radiation  leakage 
apparently  in  excess  of  BRH  limit  will  be 
reported  to  BRH  for  their  evaluation. 

4.0    Frequency  measurements 

For  ISM  equipment  designed  to  operate  on 
one  of  the  ISM  frequencies,  the  maximum 
frequency  deviation  due  to  the  load  and 
normal  operating  conditions  shall  be 
measured  and  reported.  These  measurements 
may  be  performed  indoors.  The  load  effect  on 
frequency  variation  is  determined  by  finding 
the  extreme  values  of  frequency  obtainable 
by  adjustment  of  applicator  spacings. 
external  control  settings,  and  varying  loads, 
for  each  combination  of  applicators. 

After  a  five-minute  no-load  warm-up  from 
a  cold  start  at  room  temperature  without  any 
applicators  connected),  determine  the 
maximum  deviations  from  the  ISM  frequency 
(both  above  and  below)  by  making 
measurements  with  different  combinations  of 
applicators,  applicator  spacings,  control 
settings,  and  load. 

Using  that  combination  of  applicators  and 
load  spacing  which  produces  the  maximum 
observable  power  output  into  the  load, 
operate  the  equipment  from  a  cold  start  at 
room  temperature  for  a  period  of  six  hours 
(two  hours  for  portable  equipment).  Measure 
the  frequency  at  the  beginning  of  the  run  and 
at  frequent  intervals  until  its  completion. 

After  making  the  last  measurement  once 
again  adjust  the  controls  of  the  equipment 
vary  the  load,  and  change  the  applicator 
spacing,  to  find  the  combination  that  yields 
the  worst  deviation  from  the  ISM  frequency. 

For  medical  diathermy  equipment  the 
maximum  and  minimum  frequency  measured 
mst  be  within  70%  of  the  frequency  tolerance 
listed  in  SecUon  18.301  of  the  Rules. 

5.0    Radiated  test  procedure 

On  an  approved  test  site,  the  EUT  shall  be 
placed  on  a  rotatable  platform,  fed  with 
power  and  control  circuits  via  underground 
cable.  The  tumUble  on  which  the  EUT  is  to 
be  mounted  shall  be  substantially  non- 
metallic  and  50  cm  above  ground  level.  If  the 
equipment  is  designed  to  be  operated  on  a 
table,  a  wooden  support  shall  be  placed  on 
the  platform  such  that  the  EUT  sits  on  a 
surface  1  meter  above  ground,  with  the 
applicator  leads  (if  any)  fully  extended  in 
front  of  the  equipment.  If  for  practical 


reasons,  it  is  not  feasible  to  use  a  rotatable 
platform,  the  EUT  may  be  located  in  a  fixed 
position,  with  the  measurement  installation 
moved  around  the  equipment  to  locate  and 
measure  the  maximum  level  of  radiation. 

When  the  EUT  is  fitted  with  a  special 
grounding  terminal,  this  shall  be  connected  to 
earth  ground  by  a  lead  as  short  as  possible. 
When  no  grounding  terminal  is  provided,  the 
EUT  shall  be  tested  as  normally  connected; 
that  is,  any  grounding  is  obtained  through  the 
mains  supply.  When  the  EUT  is  supplied  with 
a  flexible  power  cable,  as  mush  of  this  as 
possible  shall  be  on  the  ground. 

For  the  fundamental  frequency  and  all 
other  frequencies  having  significant  strength, 
that  is  within  20  dB  of  the  limits, 
measurements  shall  be  made  with  and 
wMthout  a  load,  rotating  the  platform  to 
determine  the  orientation  giving  the 
maximum  observable  value.  This  must  be 
done  for  both  horizontal  and  vertical 
polarization  of  the  receiving  antenna.  All 
recorded  levels  within  20  dB  of  the  limits 
specified  shall  be  reported. 

For  radiation  measurements  for  medical 
diathermy  equipment  operating  above  900 
MHz.  the  procedures  In  Part  II  shall  be 
followed. 

Part  II — Microwave  Ovens 

Microwave  ovens  shall  be  type  approved 
by  the  Commission.  Testing  at  the  FCC 
laboratory  shall  be  done  in  accordance  with 
the  following  methods,  nothwithstanding  the 
applicable  sections  in  Part  i  of  this  document. 

6.0  Load 

For  all  measurements  the  energy  developed 
by  the  oven  is  absorbed  by  a  dummy  load 
consisting  of  a  quantity  of  tap  water  in  • 
breaker.  The  "Nalgene"  Cat  No.  1201-1000 
polypropylene  beaker  or  any  other  beaker  of 
similar  dimensions  or  other  low-loss  material 
shall  be  used  as  the  container.  If  the  oven  is 
provided  with  a  shelf  or  other  utensil  support 
test  shall  be  made  with  this  initial  normal 
position.  For  ovens  rated  at  1000  watts  or  less 
power  output  the  beaker  shall  contain 
quantities  of  water  as  listed  in  the  following 
subparagraphs.  For  ovens  rated  at  more  than 
1000  watts  output  each  quantity  shall  be 
increased  by  50%  for  each  500  watts  or 
fraction  thereof  in  excess  of  1000  watts. 
Additional  beakers  are  used  if  necessary. 

6.1  Load  for  power  output  measurement 

This  load  consists  of  1000  milliliters  of 
water  in  the  beaker,  located  in  the  center  of 
the  oven. 

6.2  Load  for  frequency  measurement 

This  load  consists  of  1000  milliliters  of 
water  in  the  beaker,  located  in  the  center  of 
the  oven. 

6.3  Load  for  measurement  of  radiation  on 
second  and  third  harmonic 

Two  loads,  one  of  700  and  the  other  of  300 
milliliters,  of  water  are  used.  Each  load  is 
tested  both  with  the  beaker  located  in  the 
center  of  the  oven  and  with  it  in  the  right 
front  comer. 

6.4  Load  for  all  other  measurements 

This  load  consist  of  700  miUiliters  of  water, 
with  the  beaker  located  in  the  center  of  the 
oven. 


7.0    Power  output  measurement 

The  power  output  is  measured  by  the 
calorimetric  method,  using  the  load  specified 
in  Section  6.1.  computing  the  power  output 
from  the  observed  temperature  rise  of  the 
load  over  a  period  of  time.  The  measured 
value  of  power  output  is  used  to  determine 
the  allowable  out-of-band  field  strength 
under  the  terms  specified  in  Section  18.305  of 
the  Rules.  The  ac  power  input  to  the  oven  is 
also  measured  to  determine  if  the  oven  is 
operating  in  accordance  with  the 
manufacturer's  specifications. 

8.0    Frequency  measurements 

The  maximum  and  minimum  frequency 
measured  must  within  70%  of  the  frequency 
tolerance  listed  in  Section  16.301  of  the  Rules. 

For  pulsed  ovens,  frequency  measurements 
are  made  by  beating  a  transfer  oscillator 
against  the  fundamental  emission  of  the  oven 
and  measuring  the  frequency  of  the  oscillator 
with  a  suitable  frequency  counter.  Ordinary 
frequency  counters  cannot  be  used  to 
measure  the  oven  frequency  directly  in  a 
pulsed  oven.  Continuous-wave  ovens  are 
measured  either  by  the  transfer  osciUator 
method  or  by  direct  measurement  with  a 
frequency  counter.  Measurements  are  made 
of: 

(a)  The  variation  of  frequency  with  time. 
using  the  load  specified  in  Section  6.2. 
stariing  with  the  oven  and  load  at  room 
temperature  and  continuing  until  the  load 
quantity  has  been  reduced  by  eva|>oration  to 
approximately  20%  of  the  orignial  quantity. 
This  test  is  made  with  nominal  rated  ac 
supply  voltage. 

(b)  The  variation  of  frequency  for  line 
voltage  variation  from  80%  to  125%  of 
nominal  rated  voltage,  starting  with  the  oven 
warm  from  at  least  10  minutes  use.  with  a 
load  as  specified  in  Section  6.2,  and  with  this 
load  at  room  temperature  at  the  beginning  of 
the  test 

9.0    Measurement  of  radiated  emissions 

Initial  measurements  are  made  near  the 
oven  with  the  measuring  antenna  3  meters 
from  the  nearest  part  of  the  oven.  The  dummy 
load  specified  in  Section  6.3  or  6.4  is  nsed.  as 
applicable.  The  oven  is  rotated  about  its 
vertical  axis  on  the  turntable,  and  the 
polarization  and  height  of  the  receiving 
antetma  are  varied  to  obtain  the  highest  field 
strength  on  the  particular  frequency  under 
observation.  Measurements  at  the  3  meter 
distance  are  made  in  a  large  room  or 
outdoors:  with  the  equipment  and  antenna 
located  so  as  to  minimize  effects  due  to 
reflections  from  the  building  structure  or 
other  items  In  the  field.  For  measurements 
above  iGHz  and  at  3  meters,  an  antenna  of 
small  aperttire  (i.e..  a  small  hotn.  tvithout  its 
reflector)  is  used,  because  the  field  over  the 
area  of  a  large  antenna  would  be  non- 
uniform, and  such  an  antenna  would  not  have 
the  gain  normally  expected. 

At  each  test  frequency,  the  reading  of  the 
field  strength  meter  is  observed  during  the 
heating  cycle  as  the  following  factors  are 
varied: 

(a)  Oven  orientation 

(b)  Antenna  orientatioa 

(c)  Antenna  polatizatioa 
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(d)  Al  the  second  and  third  hannonics  only, 
the  two  load  sizes  and  load  locations 
specified  in  Section  6.3 

(e)  For  ovens  employing  mode  stirrers,  the 
test  should  include  several  cycles  of  stirrer 
rotation 

At  the  second  and  third  harmonics,  the 
recorded  data  should  include  the  highest 
reading  observed  for  each  load  size  and  load 
location.  At  other  frequencies,  the  highest 
reading  observed  should  be  recorded. 

When  measuring  sidebands  close  to  the 
fundamental  (near  the  edges  of  the  ISM  band 
frequency  limits)  great  care  must  be  taken  to 
avoid  errors  caused  by  overload  from  the 
emission  at  the  fundamental  frequency.  A 
tunable  filter  can  be  usefully  employed  to 
reduce  the  level  of  the  fundamental  relative 
to  that  of  the  particular  sideband  if  overload 
occurs.  Overload  can  be  detected  by 
observing  the  relative  change  in  indicated 
signal  level  for  different  values  of  input 
attenuator,  either  internal  or  external  to  the 
field  intensity  meter. 

Since  most  microwave  Tield  strength  meters 
have  relatively  little  rejection  at  the  image 
frequency,  care  should  be  taken  to  assure 
that  apparent  spurious  emissions  in  the 
vicinity  of  the  image  frequency  are  really 
present  A  tunable  filter  or  band-pass  Alter 
can  be  used  to  attenuate  the  fundamental 
frequency  as  for  the  sidebands. 

9.1    Computations  to  determine  compliance 

The  measured  fleld  strength  at  3  meters  is 
converted  to  the  field  at  300  meters  using  the 
formula: 


EMiihB=KxE]_ 


where  K  is  given  by. 


Ff%qumiet 


1.830MHE- 
2.745  MM. 
3.880  MHl- 


4.575  l*tt  and  abow*.. 


0.0046 
.0070 
.0000 
.0100 


For  frequencies  between  those  given  in  the 
table,  the  value  of  K  is  determined  by  linear 
interpolation. 

The  values  of  K  given  above  were 
determined  from  measurements  at  the  FCC 
laboratory  test  site.  Over  level  terrain  and 
limiting  the  height  of  the  measuring  antenna 
to  4  meters  (12  feet),  the  measured  values  of 
K  given  above  show  good  agreement  with 
theory. 

In  the  absence  of  actual  measured  values 
of  attenuation  at  another  site,  the  field  may 
be  extrapolated  to  300  meters  using  inverse 
linear  variation  of  field  with  distance  to  give 
conservative  results. 

While  it  is  very  unusual  for  microwave 
ovena  to  have  strong  radiated  fields  below  1 
GHz.  if  the  field  strength  values  observed  at  3 
meter*  are  strong  enough  to  warrant  concern 
over  their  values  as  extrapolated  to  300 
meters,  it  is  suggested  that  additional 
measurements  be  made  outdoors  on  an 
unobstructed  level  site  at  30  meters  or  greater 
distance.  This  would  eliminate  any  questions 
as  to  reflections  from  nearby  objects  or 
antenna  aperture  effects  which  might  occur  at 


these  frequencies  in  measurements  at  3 
meters. 
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47  CFR  Part  73 

(BC  Docket  No.  79-145;  FCC  84-S49J 

Television  Waveform  Standards 
Concerning  Horizontal  and  Vertical 
Blanking  Intervals 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes  Rule 
changes:  (1)  To  remove  the  maximum 
horizontal  and  vertical  blanking  interval 
standards  from  the  Rules;  and  (2)  to 
make  these  standards  available  in 
'Technical  Bulletins  for  Good 
Engineering  Practices." 

This  action  is  taken  by  the 
Commission  in  its  efforts  to  relax 
restrictive  regulations  and  policies. 

The  proposed  Rule  changes  are 
intended  to  provide  broadcasters  more 
flexibility  in  meeting  their  programming 
needs. 

DATES:  Comments  due  by  December  31, 
1984,  and  Reply  Comments  due  by 
January  15, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 

Hank  VanDeursen,  Mass  Media  Bureau. 

(202)632-9660. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Notice  of  Proposed  Rule  Making 

In  the  matter  of  Television  Waveform 
Standards  Concerning  Horizontal  and 
Vertical  Blanking  Intervals  (BC  [)ocket  No. 
79-145). 

Adopted:  November  19, 1984. 

Released:  November  23. 1984. 

By  the  Commission. 

Introduction 

1.  On  June  7, 1979,  the  Commission 
adopted  a  Notice  of  Inquiry  '  (Inquiry)  in 
the  above-entitled  matter  on  its  own 
motion.  The  purpose  of  the  Inquiry  was 
to  assist  the  Commission  in  identifying 
how  to  deal  with  problems  encountered 
by  the  broadcast  industry  in  meeting 
maximum  vertical  and  horizontal 
blanking  interval  standards.  Vertical 
and  horizontal  blanking  intervals  are 
those  periods  during  which 
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synchronizing  pulses  are  transmitted  to    . 
control  the  vertical  and  horizontal 
scanning  of  the  television  picture.  No 
picture  information  is  transmitted  during 
this  time. 

2.  The  Commission's  Rules  presently 
specify  minimum  and  maximum  timing 
values  for  both  the  horizontal  and 
vertical  blanking  intervals.  Maximum 
horizontal  blanking  is  11.44 
microseconds  and  maximum  vertical 
blanking  is  21  lines  (approximately  1335 
microseconds).  For  the  past  few  years 
there  has  been  a  continuing  problem 
with  television  broadcast  signal 
waveforms  exceeding  the  maximum 
values  contained  in  the  Rules.  When  this 
occurs,  black  borders  may  appear  at  the 
top  and  left  hand  side  of  the  picture. 
Blanking  intervals  width  increases  are 
inherent  in  much  equipment  used  to 
process  video  signals.  Thus,  in  today's 
complex  TV  environment,  where  a  video 
signal  may  be  processed  a  number  of 
times  between  the  camera  and  the 
transmitter,  it  is  quite  easy  for  the 
ultimate  waveform  to  have  blanking 
widths  in  excess  of  present  standards. 

Background  /  Conunents 

3.  In  response  to  numerous  inquiries 
from  station  engineers  and  the 
Commission's  own  monitoring 
observations,  a  Public  Notice  was 
issued  on  June  16, 1978,  establishing  a 
temporary  policy  on  enforcement  of 
blanking  standards.  Under  this  policy, 
the  Commission's  Field  Operations 
Bureau  would  issue  Advisory  Notices 
instead  of  Notices  of  Violation  to 
stations  broadcasting  signals  with 
horizontal  blanking  exceeding  11.44 
microseconds  but  less  than  or  equal  to 
12  microseconds,  or  for  vertical  blanking 
exceeding  21  lines  but  less  than  or  equal 
to  23  lines.  However,  blanking  intervals 
in  excess  of  either  of  these  ranges  would 
be  caused  for  a  Notice  of  Violation. 

4.  The  issuance  of  this  Public  Notice 
merely  heightened  awareness  of  the 
blanking  standards,  and  the  problem 
was  found  to  be  much  more  extensive 
than  either  the  FCC  or  industry  had 
anticipated.  Consequently,  the  FCC 
released  a  Public  Notice  on  January  10. 
1979,  modifying  its  temporary  policy. 
Based  on  the  magnitude  of  the  problem 
and  the  cooperative  effort  then 
underway  among  segments  of  the 
industry,  violation  notices  would  not  be 
issued  for  blanking  in  excess  of  the 
values  stated  in  the  Rules.  The  Public 
Notice  also  stated  the  Commission's 
intention  to  address  the  problem  in  a 
Notice  of  Inquiry  in  the  very  near  future. 
The  Notice  of  Inquiry  was  issued  on 
June  25, 1979. 


'W 
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5.  The  Inquiry  requested  interested 
parties  to  comment  on  matters  related  to 
the  duration  of  vertical  and  horizontal 
blanking,  including  causes  for  blanking 
width  increases,  and  the  validity  of 
existing  standards  in  view  of  present 
practices  and  equipment.  Parties  were 
also  requested  to  comment  on  how 
material  not  meeting  present  standards 
should  be  treated.  Further,  the  Inquiry 
sought  comments  on  the  need  for 
explicit  standards  and  asked  if 
marketplace  forces  could  be  relied  upon 
to  control  excessive  horizontal  and 
vertical  blanking.  Shortly  after  issuance 
of  the  Notice,  a  report  discussing 
horizontal  and  vertical  blanking, 
reasons  for  blanking  width  increases, 
and  recommendations  on  how  best  to 
handle  the  problem  was  filed  with  the 
Commissioa  The  report  was  the  result 
of  a  cooperative  effort  of  the  television 
industry  and  was  sponsored  by  the 
National  Association  of  Broadcasters 
(NAB).* Since  the  material  contained  in 
the  report  dealt  with  the  issues  raised  in 
the  Inquiry,  it  was  made  part  of  the 
record  in  the  proceeding. 

6.  The  NAB  re[>ort  discussed 
horizontal'&nd  vertical  blanking 
intervals  and.  in  particular,  the  practical 
difficulties  experienced  by  the  industry 
in  meeting  the  maximum  blanking 
standards  in  today's  broadcast 
environment.  For  example,  the  report 
noted  that  blanking  width  increases  are 
inherent  in  certain  video  processing 
equipment  essential  to  today's 
broadcast  operations.  Intrinsic 
limitations  in  the  design  of  certain 
pieces  of  equipment  now  in  widespread 
use.  add  to  the  problem.  The  report 
stated  that  even  with  good  engineering 
practices  and  with  equipment  of  modem 
design,  licensees  would  have  difficulty 
always  meeting  current  Commission 
standards.  To  resolve  the  problem,  the 
report  recommended  a  continuance  of 
the  Commissions  temporary  policy  of 
non-enforcement  of  blanking  width 
standards  for  a  period  of  five  years. 
During  this  time,  the  report  stated,  the 
television  industry  would  take  steps  to 
issue  "long  range  recommendations."  At 
the  end  of  this  period,  a  report  would  be 
issued  by  NAB  on  the  blanking  width 
situation  along  with  recommendations 
for  rule  changes  deemed  appropriate.  In 
addition  to  these  steps,  the  report 
recommended  modifying  certain 
measurement  procedures.  Specifically,  it 
was  recommended  that  the  picture  level 
at  which  blanking  width  is  specified  and 
measured  should  be  changed  from  90 


IRE  units  to  20  IRE  units.*  It  was  also 
recommended  that  vertical  blanking 
interval  should  be  measured  on  Held  one 
only,  with  the  interval  beginning  1.5 
microseconds  before  the  fu^t  equalizing 
pulse.  Finally,  it  was  recommended  that 
horizontal  blanking  should  be  divided 
into  two  components  designated  pre- 
blanking  and  post-blanking. 

7.  Most  conunents  in  response  to  the 
Inquiry  supported  the  recommendations 
advanced  in  the  NAB  reports.  While 
most  of  the  commenting  parties  limited 
responses  to  their  own  areas  of  interest, 
they  all  advanced  substantially  the 
same  position. 

8.  The  comments  were  divided  with 
regard  to  the  question  of  whether 
marketplace  forces  could  be  relied  upon 
to  protect  the  public  from  the  adverse 
effects  of  excessive  blanking.  Those  in 
favor  of  this  concept  contended  that  it 
was  in  a  station's  best  interest  to 
transmit  a  high  quality  signal,  and 
excessive  blanking  would  cause 
audiences  to  turn  to  other  programming 
sources.  However,  the  Electronics 
Industries  Association  (EIA)  stated  that 
the  public's  dissatisfaction  with  reduced 
picture  size  would  be  vented  on  the 
receiver  manufacturers,  resulting  in 
increased  costs  and  inconvenience. 

9.  A  number  of  parties  addressed  the 
question  of  the  causes  of  excessive 
blanking.  For  example,  Trandem 
Productions  and  tA.T.  Communications 
(Trandem)  stated  that  "excessive 
blanking  can  be  caused  by  virtually  any 
piece  of  equipment  anywhere  in  the 
chain  from  camera  through  tape 
recorders  and  playback  equipment  up  to 
and  including  the  television  station's 
broadcast  transmitter."  The  specific 
pieces  of  video  signal  processing 
equipment,  such  as  videotape  recorders, 
time  base  correctors,  field 
synchronizers,  etc  were  discussed, 
along  with  their  effects  on  the  horizontal 
and  vertical  blanking  of  a  video  signal 
as  that  signal  passed  through  the 
"system."  The  majority  of  those 
commenting  on  production  practices 
indicated  that  closer  control  over  the 
production  cycle  and  more  frequent 
adjustments  of  equipment  would 
eliminate  many  of  the  problems.  The 
commenters  noted  that  using  post- 
production  techniques  to  correct  the 
problem  were  very  expensive  and  often 
introduced  significant  degradation  into 
the  program  signal 


'The  report  alto  contained  a  paper  entitled  "A 
Survey  of  Television  Blanking  Width  Problem!"  by 
Frank  Davidoff  published  in  tiie  March.  1879.  edition 
of  the  SMPTE  (oumal. 


'The  IRE  ilandard  acale  is  •  linear  scale  for 
measuring,  in  DtE  unit*,  the  relative  amplitude  of 
the  components  of  a  television  signal  from  tero 
reference  at  blanlung  level  with  pictun  information 
falling  in  the  positive,  and  synchronizing 
information  in  the  negative.  Reference  white 
corresponds  to  100  IRE  units. 


10.  As  noted  previously,  the  comments 
were  unanimous  in  their  opinion  that  the 
present  maximum  blanking  standards 
were  not  apfHxipriate  in  light  of  current 
operating  procedures  and  practices.  TTie 
NAB  report  suggested  maximum 
blanking  widths  be  increased  to  12.2 
microseconds  (horizontal)  and  1460 
microseconds  (vertical),  or 
approximately  23  lines.  ElA's  comments 
recommended  approximately  the  same 
values.  EIA  stated  that  blank  edges 
would  become  visible  if  horizontal 
blanking  was  much  greater  than  12.6 
microseconds  or  vertical  blanking  was 
much  greater  than  1450  micro-seconds.* 
The  EIA  noted  that  expanding  blanking 
intervals  along  the  lines  recommended 
by  NAB  would  not  have  an  adverse 
impact  on  the  future  design  of  TV 
receivers. 

11.  Finally,  the  comments  indicated 
that  there  is  a  large  amoimt  of  archival 
material  that  would  not  meet  either  the 
present  or  the  proposed  standards.  This 
category  of  material  includes 
instructional  televison  material  and 
news  footage  of  historic  events.  They 
asserted  that  correcting  such  material 
would  be  very  expensive.  Thus,  asserted 
that  correcting  such  material  would  be 
very  expensive.  Thus,  they  stated  that 
the  Commission  should  exempt  or 
"grandfather"  this  material  from  meeting 
the  blanking  standards. 

Discussion 

12.  The  NAB  recommended  a  5  year 
hiatus  in  enforcement  of  the  blanking 
interval  standards.  Those  5  years  have 
passed  and  it  now  appears  that  a 
marketplace  approach  is  warranted. 
Incorrect  blanking  interval  timing  afiects 
only  the  viewers  of  a  particular  statioiL 
Other  co-channel  and  adjacent  channel 
stations  are  not  ejected.  So  the 
standard  is  really  one  of  on-channel 
quality,  not  interference. 

13.  Competition  is  keen  among 
broadcasters  and  other  video  suppliers, 
and  a  strong  incentive  exists  for  eadi 
station  to  supply  the  best  possible 
picture.  However,  market  demands  may 
dictate  a  tradeoff  between  blanking 
interval  timing  and  choices  of  available 
programming.  For  example,  much  of  the 
archival  material  may  not  meet  the 
standards,  but  such  programming  may 
be  of  great  interest  to  a  station's  viewing 
audience.  Government  regulations 
should  not  inhibit  the  airing  of  such 
material.  We  are  confldent  that  the 
broadcasters  will  exercise  good 
judgment  and  keep  their  audiences  in 


•These  figures  consider  both  black  and  white  and 
color  sets  of  txith  trmnsistor  and  vaanim  lobe 
desigiL 
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mind  when  choosing  and  supplying 
progranuning.  Therefore,  we  propose 
that  it  is  appropriate  to  remove  the 
maximum  blanking  interval  standards 
from  the  Rules. 

14.  We  would  hope  that  eventually  the 
industry  will  set  its  own  voluntary 
guidelines  in  such  quality  areas.  Until 
that  time,  we  propose  to  make  available 
the  standards  currently  contained  in  the 
Rules  in  the  form  of  technical  bulletins 
for  good  engineering  practices.  This 
repository  of  technical  information  will 
provide  guidance  to  broadcasters, 
production  houses,  and  manufacturers, 
but  will  permit  judgments  consistent 
with  programming  needs. 

15.  Regulatory  Flexibility  Final 
Analysis. 

I.  Reason  for  action:  The  current  Rules 
proscribe  transmission  standards  that 
cannot  be  met  by  broadcasters  for 
several  sources  of  program  material. 
The  proposed  action  would  eliminate 
that  dilemma. 

n.  The  objective:  The  Commission's 
proposals  are  designed  to  provide 
broadcast  licensees  more  freedom  in 
choosing  program  material  without  the 
fear  of  violating  FCC  technical  Rules. 

m.  Legal  basis:  Action  is  proposed  in 
accordance  with  Sections  303  (g)  and  (r) 
of  the  Communications  Act  of  1934,  as 
amended,  which  charges  the 
Commission  to  encourage  the  most 
effective  use  of  radio  in  the  public 
interest. 

IV.  Description,  potential  impact,  and 
number  of  small  entities  affected:  The 
proposed  Rule  changes  should  favorably 
affect  all  television  broadcast  stations 
by  eliminating  technical  Rules  that  now 
restrict  the  transmission  of  certain  video 
material,  if  the  material  exceeds  the 
allowed  horizontal  or  vertical  blanking 
interval  limits. 

V.  Recording,  recordkeeping,  and 
other  compliance  requirements:  None. 

VI.  Federal  Rules  which  overlap, 
duplicate,  or  conflict  with  this  Rule: 
None. 

VIL  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  the  stated  objective: 
None. 

16.  The  Secretary  shall  cause  a  copy 
of  this  Notice  of  Proposed  Rule  Making, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  96-354,  94 
Stat.  1164.  50  U.S.C.  601  et  seq.) 

17.  Accordingly,  it  is  proposed  to 
amend  Part  73  of  the  Commission's 
Rules  as  set  forth  in  the  attached 
Appendix.  Authority  for  the  action  taken 
herein  is  contained  in  Sections  4(i),  303 


(g)  and  (r)  of  the  Communications  Act  of 
1934,  as  amended. 

18.  Pursuant  to  applicable  procedures 
set  forth  in  1.415  and  1.419  of  the 
Commission's  Rules  and  Regulations, 
interested  parties  may  file  comments  on 
or  before  December  31, 1984,  and  reply 
comments  on  or  before  January  15, 1985. 
All  relevant  and  timely  comments  will 
be  considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
To  file  formally  in  this  proceeding, 
participants  must  file  an  original  and 
five  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
participants  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  an  original  plus  nine  copies 
must  be  filed.  Comments  and  reply 
comments  should  be  sent  to  the  Office 
of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street.  N.W..  Washington.  D.C.  20554. 

19.  For  purposes  of  this  nonrestrictive 
Notice  and  comment  Rule  Making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  Rule 
Making  until  the  time  a  public  notice  is 
issued  stating  that  a  substantive 
disposition  of  the  matter  is  to  be 
considered  at  a  forthcoming  meeting  or 
until  a  final  order  disposing  of  the 
matter  is  adopted  by  the  Commission, 
whichever  is  earlier.  In  general,  and  ex 
parte  presentation  is  any  written  or  oral 
communication  (other  than  formal 
written  comments  or  pleadings  and 
formal  oral  arguments]  between  a 
person  outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  an  ex  parte  presentation 
must  serve  a  copy  of  that  presentation 
on  the  Commission's  Secretary  for 
inclusion  in  the  public  file.  Any  person 
who  make  an  oral  ex  parte  presentation 
addressing  matters  not  fully  covered  in 
any  previously  filed  written  comments 
on  the  proceeding  must  prepare  a 
written  summary  of  that  presenttion; 
and,  on  the  day  of  oral  presentation, 
that  written  summary  must  be  served  on 
the  Commission's  Secretary  for 
inclusion  in  the  public  file,  with  a  copy 
to  the  Commission  official  receiving  the 
oral  presentation.  Each  ex  parte 
presentation  described  above  must  state 
on  its  face  that  the  Secretary  has  been 
served,  and  must  also  state  by  docket 


number  the  proceeding  to  which  it 
relates.  See  generally.  Section  1.1231  of 
the  Commission's  Rules,  47  CFR  1.1231. 

20.  Further  information  on  this 
proceeding  may  be  obtained  by 
contacting  Hank  Van  Deursen, 
Technical  and  International  Branch, 
Policy  and  Rules  Division,  Mass  Media 
Bureau,  (202)  632-9660. 

(Sees.  4.  303.  46  stat..  as  amended.  1066. 1062; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
William  |.  Tricarico, 

Secretary. 

Appendix  A — List  of  commenting  parties 

Agency  for  Instructional  Television  (AITV) 
American  Associations  of  Community  and 

Junior  Colleges  (AACJC) 
Aniiope  Videotex  Systems  (Antiope) 
CBS,  Inc.  (CBS) 

Coast  Community  College  District  (Coast) 
Consumer  Electronics  Croups  of  the 

Electronic  Industries  Association  (EIA) 
Maryland  State  Department  of  Education 

(Maryland) 
National  Association  of  Broadcasters  (NAB) 
National  Broadcasting  Company  (NBC) 
PLT  Television  Network  (PTL) 
Public  Broadcasting  Service  (PBS) 
Radio  Television  News  Directors  Association 

(RTNDA) 
Trandem  Productions  and  T.A.T. 

Communications  (Tandem) 
WTVM-TV 
KYVE-TV 
WJAC-TV 

Appendix  B 

It  is  proposed  to  amend  Part  73  of  the 
Federal  Communications  Commission's 
Rules  and  Regulations  as  follows: 

S73.6M    [AmeiMtod] 

1.  Section  73.699  Figure  6  would  be 
amended  by  adding  a  new  "Note"  19  to 
read  as  follows: 

Notes 

•  •        •        •        • 

19  Maximum  horizontal  and  vertical 
blanking  intervals  are  recommended  values 
only. 

2.  Section  73.699  Figure  7  would  be 
amended  by  adding  a  new  Note  12  to 
read  as  follows: 

Notes 

*  *        •        *        • 

12    Maximum  horizontal  and  vertical 
blanking  intervals  are  recommended  values 
only. 


|FR  Doc.  a4-317tl  FIM  11-5-84:  S:4S  im) 
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47  CFR  Parte  81  and  83 

f  PR  Docket  No.  •4-1236;  FCC  84-5601 

Eligibility  for  Portable  Ship  Stetion 
Licenses  and  Frequency  Assignments 
on  the  Great  Lakes         ^ 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  FCC  proposes  to  amend 
four  rule  sections  in  the  maritime 
services.  The  amendments  are  intended 
to  eliminate  interference  to  the  ship 
movement  service  on  the  Great  Lakes 
and  prevent  inadvertent  unlicensed 
operations  by  boaters.  This  action  is  a 
result  of  the  Commission's  ongoing 
effort  to  review  and  update  the  rules. 

DATES:  Comments  must  be  submitted  on 
or  before  January  4, 1985,  and  reply 
comments  on  or  before  January  21, 1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  ■20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  G.  Bagnato,  Private  Radio 

Bureau  (202)  632-7175. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

47  CFR  Part  81 

Coast  Stations,  Marine  safety. 
Communications  equipment,  Radio. 

47  CFR  Part  83 

Communications  equipment.  Ship 
stations,  Canada,  Communications 
equipment  Radio. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  Parts  81  and 
83  concerning  eligibility  for  portable  ship 
station  licenses  and  frequency  assignments 
on  the  Great  Lakes  (PR  Docket  No.  64-1236). 

Adopted:  November  21. 1984. 

Released:  November  28, 1984. 

By  the  Commission. 

Portable  Ship  Station  License 

1.  Section  83.50(b)  of  our  rules 
currently  permits  a  ship  station  license 
to  be  granted  solely  for  testing  marine 
radio  equipment  incident  to  installation 
or  servicing.  Boat  owners  frequently 
assume  that  after  a  service  company 
installs  and  tests  a  radio  it  is 
appropriately  licensed  and  available  for 
use.  Inadvertent  unlicensed  operations 
result.  The  Commission  has  simplified 
the  ship  station  application  procedures 
to  permit  an  applicant  to  obtain  an 
"instant"  special  temporary  authority  at 
the  time  the  application  is  mailed.* 


Therefore,  there  is  little  need  for  a 
service  company  to  test  a  newly 
installed  radio  under  its  own  portable 
ship  station  license  when  the  new  ship 
station  can  be  authorized  by 
concurrently  completing  FCC  Forms  506 
and  50&-A  which  are  available  as  a 
single  application  form. 

2.  Accordingly,  we  are  proposing  to 
discontinue  granting  portable  ship 
station  licenses  to  entities  which  solely 
install  or  service  marine  radio 
equipment.  Existing  licensees  in  this 
category  would  be  permitted  to  continue 
to  operate  under  their  portable  ship 
station  license  for  the  remainder  of  the 
license  term.  If  the  rule  is  ultimately 
changed  as  proposed  we  will  emphasize 
in  a  Public  Notice  the  boat  owner/ 
operator  responsibilities  to  complete 
Forms  506  and  506-A  prior  to  installing, 
testing  and  operating  a  new  marine 
radio.  Additionally,  we  are  correcting 

§  83.28(a)(l]  to  state  that  FCC  Form  506- 
A  provides  temporary  authority  to 
operate  ship  station  for  90  days  rather 
than  60  days.* 

Great  Lakes  Ship  Movement  Service 

3.  The  Great  Lakes  Agreement  (GLA)' 
designates  marine  VHP  Channels  11, 12, 
13  and  14  as  ship  movement  channels. 
The  ship  movement  service  is  part  of  the 
safety  system  established  on  the  Great 
Lakes  by  the  Canadian  and  U.S.  Coast 
Guards.  The  Commission  has  received 
reports  from  the  Canadian  Coast  Guard 
that  interference  is  occurring  in  some 
sectors  on  ship  movement  channels.  The 
interference  results  primarily  from 
commercial  communications  which  are 
also  permitted  on  Channel  11  and  port 
operations  communications  on  Channels 
12  and  14. 

4.  Since  the  ship  movement  service  is 
essential  for  safety  of  navigation  on  the 
Great  Lakes,  we  propose  to  make 
Channels  11, 12, 13  and  14  primarily 
available  for  ship  movement  service 
communications  in  the  Great  Lakes.  On 
a  secondary  basis,  Channel  11  will  be 
available  for  commercial 
communications  and  Channels  12  and  14 
could  be  utilized  for  port  operations 
communications.  We  note  that  ten  other 
frequencies  are  available  for 
commercial  communications  on  a 
primary  basis  in  the  Great  Lakes  while 
five  additional  frequencies  are  available 
for  port  operations  communications.  No 
licensee  would  be  without  a  suitable 


'  See.  Order.  FCC  78-fl4«,  released  January  11. 
1979.  70  FCC  2d  S63. 


*Se«.  Order.  FCC  84-323.  releaied  |uly  24. 1984. 
I  1.925(0- 

*  Agreement  between  the  United  States  of 
America  and  Canada  for  the  Promotion  of  Safety  on 
the  Great  Lakes.  1973.  HAS  7837.  amended  1978. 
TIAS  9352. 


alternative  frequency  if  secondary 
Status  is  unsatisfactory  in  a  particular 
sector.  Further,  the  frequency  table  in 
§  83.351  does  not  reflect  the  designation 
of  Channel  13  for  the  ship  movement 
service  in  the  Great  Lakes.  We  propose 
to  amend  this  table  to  specify  the 
permitted  use  of  Channel  13  in  the  Great 
Lakes. 

5.  Under  procedures  set  out  in  5  1415 
of  the  Rules  and  Regulations.  47  CFR 
1.415,  interested  persons  may  file 
comments  on  or  before  January  4, 1985 
and  reply  comments  on  or  before 
January  21, 1985.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

6.  In  accordance  with  the  provisions 
of  S  1.419  of  the  Rules  and  Regulations, 
47  CFR  1.419,  formal  participants  shall 
file  an  original  and  5  copies  of  their 
comments  and  other  material. 
Participants  wishing  each  Commissioner 
to  have  a  personal  copy  of  their 
comments  should  file  an  original  and  11 
copies.  Members  of  the  general  public 
who  wish  to  express  their  interest  by 
participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission's  Public  Reference 
Room  at  its  headquarters  in  • 
Washington,  D.C. 

7.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting.  In  general,  an  ex 
parte  presentation  is  any  written  or  oral 
communication  (other  than  formal 
written  comments/pleadings  and  formal 
arguments)  between  a  person  outside 
the  Commission  and  a  Commissioner  or 
a  member  of  the  Commission's  Staff 
which  addresses  the  merits  of  the 
proceeding.  Any  person  who  submits  a 
written  ex  parte  presentation  must  serve 
a  copy  of  that  presentation  on  the 
Commission's  Secretary  for  inclusion  in 
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the  public  file.  Any  person  who  makes 
an  oral  ex  parte  presentatioa  addressing 
matters  not  fully  covered  in  any 
previously-filed  written  comments  for 
the  proceeding  must  prepare  a  written 
summary  of  that  presentation;  on  the 
day  of  oral  presentation,  that  written 
summary  must  be  served  on  the 
Commission's  Secretary  for  inclusion  in 
the  public  file,  with  a  copy  to  the 
Commission  official  receiving  the  oral 
presentation.  Each  ex  parte  presentation 
described  above  must  state  on  its  face 
that  the  Secretary  has  been  served,  and 
must  also  state  by  docket  munber  the 
proceeding  to  which  it  relates.  See 
generally.  }  1.1231  of  the  Commission's 
rules  47  CFR  1.1231. 

8.  Pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  90-354),  we  certify  that  the  proposed 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  majority  of  installation  or 
servicing  of  ship  radio  stations  is 
perfonned  under  the  ship  station  license. 
The  purpose  of  this  rule  amendment  is 
to  prevent  an  uninformed  boat  operator 
from  unlicensed  operation  in  violation  of 
the  rules. 

9.  The  proposals  continued  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

10.  It  is  ordered,  that  a  copy  of  this 
Notice  of  Proposed  Rule  Making  shall  be 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 

11.  Regarding  questions  on  this  matter 
contact  Nicholas  G.  Bagnato,  202/632- 
7175. 


(Sees.  4.  303.  48  Stat.,  as  amended.  1066, 1062: 
47  use.  154.  303) 

Federal  Communicationa  CaramiMion. 
WiUiam  |.  IWcarioo. 

Secretary. 

Appendix 

Parts  61  and  83  of  Qiapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  foUows: 

PART  81— STATIONS  ON  LAND  IN  THE 
MARITIME  SERVICES  AND  ALASKA 
FIXED  SERVICE 

In  S  81.356.  the  tables  for  port 
operations,  navigational  and  commercial 
fi^equencies  are  amended  and  paragraph 
(4](b)  is  added  as  follows: 


available  for  use  as  permitted  elsewhere 
in  these  rules. 


PART  89— STATIONS  ON  SHIPBOARD 
IN  THE  MARITIME  SERVICES 

983.2a    [AmmdMl] 

1.  In  S  83.28  paragraph  (a)(1)  is 
amended  by  changing  the  number  "60" 
to  "90"  in  the  last  sentence. 

883.50    lAmandad] 

2.  In  i  83.50  paragraph  (b)  is  amended 
by  deleting  the  words  "installation  or 
servicing"  from  the  first  sentence. 

3.  In  8  83.351(a)  the  table  is  amended 
and  S  83.351  (b)(55)  is  added  as  follows. 


bmd  156-162  MHx. 
(a)  •  •  • 

983.3S1    FrsquwtciM  avaUabla. 

(a)  *  •  * 
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156600      83.368.  83.381,  e3.539.._...  18,  20,  23.  35.  55. 
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11       156.590      156.550    COMl  10  Mp . 

1.4 

13      156.660      156.660     CoaM  lo  Mp- 


4.  10 


(b)    •    •    • 
*  •  •  •  • 

(4)  In  the  Great  Lakes  available 
primarily  for  use  for  the  Ship  Movement 
Service  (SMS)  appropriate  to  the  area  of 
operation.  On  a  secondary  basis. 


(b)  *  •  • 
*        •        •        •        • 

(55)  In  the  Great  Lakes  available 
primarily  for  the  Ship  Movement  Service 
(SMS)  appropriate  to  the  area  of 
operation.  On  a  secondary  basis 
available  for  use  as  permitted  elsewhere 
in  these  rules. 

|FR  Doc  84-31750  FUad  12-S-M;  Mt  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Intent  To  Reestablish  the  Agribusiness 
Promotion  Council 

Notice  is  hereby  given  that  the 
Secretary  of  Agriculture  intends  to 
reestablish  the  Agribusiness  Promotion 
Council. 

The  purpose  of  the  Council  will  be  to 
assist  USDA  in  carrying  out  the 
agricultural  development  aspects  of  the 
Caribbean  Basin  Economic  Recovery 
Act.  The  objective  of  the  Council  will  be 
to  increase  the  level  of  new  U.S.  agri- 
industrial  investment  in  the  countries  of 
the  Caribbean  Basin.  This  Council  will 
serve  an  essential  function. 

Reestablishment  of  this  Council  is  in 
the  public  interest  in  connection  with 
the  performance  of  the  duties  and 
responsibilities  of  USDA. 

Written  comments  on  the  proposed 
reestablishment  of  the  Council  may  be 
submitted  to  Joan  S.  Wallace.  USDA/ 
OICD.  Room  3049  South  Building, 
Washington,  D.C.  20250  until  15  days 
after  publication  in  the  Federal  Register. 

Dated:  November  30. 1984. 
John ).  Franke,  )r., 

Assistant  Secretary  for  Administration. 

|FK  Doc  B4-31IU8  Filed  12-5-S4:  MS  am) 
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Animal  and  Plant  Health  Inspection 
Service 

IDocket  No.  84-347] 

Availability  of  Draft  Trifly 
Environmental  Impact  Statement 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

summary:  This  document  provides 


notice  of  the  availability  for  public 
comment  of  a  draft  Environmental 
Impact  Statement  that  has  been 
prepared  by  the  Consortium  for 
International  Crop  Protection  for  the 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture 
on  proposals  to  eradicate  the 
Mediterranean  Fruit  Fly,  the  Oriental 
Fruit  Fly  and  the  Melon  Fly  in  Hawaii 
(USDA-APHIS-DEIS  85-1).  The  draft 
EIS  was  sent  to  the  Environmental 
Protection  Agency  (EPA)  on  November 
19, 1984,  by  the  U.S.  Department  of 
Agriculture  (USDA)  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  This  document  also 
provides  notice  of  public  meetings  on 
December  18, 19.  and  20, 1984. 

To  provide  an  opportunity  for  public 
participation  in  the  development  of  the 
final  EIS,  comments  on  the  draft  EIS  are 
invited  from  all  interested  members  of 
the  public,  from  State  and  local  agencies 
which  administer  plant  pest  control 
regulatory  programs  or  are  authorized  to 
develop  and  enforce  environmental 
standards,  and  from  Federal  agencies 
having  jurisdiction  by  law  or  special 
expertise  with  respect  to  any  national 
program  issue  or  environmental  impact 
that  should  be  discussed  in  the  final  EIS. 
DATES:  Written  comments  concerning 
the  draft  EIS  must  be  received  on  or 
before  January  16, 1985.  Public  meetings 
concerning  the  draft  EIS  will  be  held  on 
December  18, 1984,  in  Honolulu,  Hawaii; 
December  19, 1984,  in  Kahului.  Hawaii, 
and  December  20, 1984,  in  Hilo,  Hawaii. 
addresses:  Written  comments 
concerning  the  draft  EIS  should  be 
submitted  to  Edward  J.  Stubbs,  Senior 
Staff  Officer,  Field  Operations  Support 
Staff,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  663,  Federal  Building, 
6505  Belcrest  Road,  HyattsVille,  MD 
20782.  Written  comments  received  may 
be  inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward ).  Stubbs.  Senior  Staff  O^icer. 
Field  Operations  Support  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S, 
Department  of  Agriculture.  Room  663, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-436-8295. 
•Copies  of  the  draft  Trifly  EIS  are 


available  upon  request  at  this  same 
address. 

SUPPLEMENTARY  INFORMATION: 
Public  Meetings 

In  compliance  with  its  contractual 
obligations,  the  Consortium  for 
International  Crop  Protection  is  holding 
public  meetings  on  December  18, 1984, 
at  the  Ala  Moana  Americana  Hotel, 
Plumeria  Room,  410  Atkinson  Drive, 
Honolulu,  Hawaii;  on  December  19, 
1984,  at  the  Maui  Community  College, 
Community  Service  Building.  310 
Kaahumanu  Avenue,  Kahului,  Hawaii; 
and  on  December  20, 1984,  at  the  County 
Extension  O^ice,  CES  Meeting  Room. 
875  Komohana  Street,  Hilo,  Hawaii. 
Comments  will  be  taken  concerning 
issues  raised  in  the  draft  EIS  and  issues 
that  should  be  discussed  in  the 
preparation  of  the  final  EIS.  A 
representative  of  Plant  Protection  and 
Quarantine  (PPQ).  Animal  and  Plant 
Health  Inspection  Service  (APHIS),  will 
attend  the  meeting.  Any  interested 
person  may  appear  and  be  heard  in 
person,  by  attorney,  or  by  other 
representative. 

The  public  meeting  to  be  held  on 
December  18, 1984,  in  Honolulu.  Hawaii, 
will  begin  at  9  a.m.  and  end  at  10  p.m. 
The  public  meeting  to  be  held  on 
December  19, 1984,  in  Kahului,  Hawaii, 
will  begin  at  7  p.m.  and  end  at  10  p.m. 
The  public  meeting  to  be  held  on 
December  20, 1984,  in  Hilo.  Hawaii,  will 
begin  at  7  p.m.  and  end  at  9:30  p.m.  The 
public  meetings  may  be  terminated  at 
any  time  after  they  begin  if  all  of  those 
persons  desiring  an  opportunity  to  speak 
have  been  heard.  Persons  who  wish  to 
speak  are  requested  to  register  with  the 
presiding  officer  prior  to  the  meetings. 
The  premeeting  registration  will  be 
conducted  at  the  location  of  the 
meetings  one-half  hour  before  the 
meeting  begins.  Those  registered 
persons  will  be  heard  in  the  order  of 
their  registration.  Any  other  person  who 
wishes  to  speak  at  the  meetings  will  be 
afforded  such  opportunity  after  the 
registered  persons  have  been  heard. 

If  the  number  of  preregistered  persons 
and  other  participants  in  attendance  at 
the  meetings  warrant  it,  the  presiding 
officer  may  limit  the  time  for  each 
presentation  in  order  to  allow  everyone 
wishing  to  speak  the  opportunity  to  be 
heard. 
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Background 

Three  species  of  exotic  firait  fKet  have 
become  established  in  the  State  of 
Hawaii.  These  flies,  referred  to 
collectively  as  'Trifly",  are  the 
Mediterranean  trml  fly,  [Ceratitit 
capitata)  Wiedeman,  the  Oriental  fruit 
fly  [Dacus  dorsaiis]  Hendel,  and  the 
Melon  fly  [Dacus  cucurbitae)  Coquillett. 

On  December  30. 1983.  AKflS 
published  a  notice  in  the  Federal 
Register  (48  FR  57577-57578]  announcing 
their  intent  to  prepare  an  environmental 
impact  statement  (EIS)  in  accordance 
with  section  102  of  the  National 
Environmental  Pdicy  Act  (42  U.S.C. 
4321)  on  proposals  to  eradicate  the 
Trifly  in  Hawaii.  The  notice  of 
December  30  also  announced  that  two 
public  meetings  would  be  held  in 
Honolulu,  Hawaii,  to  receive  public 
comment  on  January  17  and  18, 1984.  A 
second  notice  was  pubhshed  by  APHIS 
in  the  Federal  Registar  on  July  24, 1984 
(49  FR  29610)  announcing  the 
availability  of  a  document,  captioned 
"Scoping  Process  Summary — ^Trifly 
Eradication  Environmental  Impact 
Statement",  which  summarized  the 
procedures  followed  by  APHIS,  and  the 
written  comments  received  during  the 
scoping  process. 

In  the  notice  of  intent  to  prepare  an 
EIS  published  in  the  Federal  Register  on 
December  30, 1983,  the  public  was 
requested  to  submit  comments 
pertaining  to  any  issues,  concerns,  or 
questions,  that  should  be  discussed  in 
the  Trifly  EIS.  The  comments  received 
have  been  considered  in  the  preparation 
of  the  draft  EIS. 

Copies  of  this  draft  EIS  are  available 
upon  request.  (See  "FOR  I 
INFOmiATIOM  CONTACT"). 


Done  at  Washington.  D.C.,  this  3rd  day  of 
Deceinl>er  1984. 
Harvey  L.  Ford, 

Deputy  Administrator,  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service. 

IFK  Doc  M-3ian  FtM  IX-t-M  MS  am) 
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Forest  Servfc* 

Revtoed  Notice  of  Intent  To  Prepare 
the  Medicine  Bow  National  Forest  and 
Thunder  Basin  Nationai  Grassland 
Land  and  Resource  Management  Ptan 
and  Environmental  Impact  Statement; 
Alt>any,  Campt>en,  Cart>on,  Converse, 
Croolc,  Natrona,  Niobrara,  Platte,  and 
Weston  Counties,  WY 

A  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Medicine  Bow  National  Forest 
and  Thunder  Basin  National  Grassland 
Land  and  Resource  Management  Plan 
was  published  in  the  Federal  Register  on 
February  12, 1980,  and  revised  on 
November  14, 1980. 

A  second  Revised  Notice  of  Intent 
was  published  in  the  Federal  Register  on 
August  25. 1983.  The  August  1983 
revised  notice  indicated  the  analysis  in 
the  draft  EIS  would  disclose  the 
environmental  consequences  of 
wilderness  and  nonwildemess 
management  for  the  areas  of  the 
Medicine  Bow  National  Forest  which 
were  inventoried  in  the  Roadless  Area 
Review  and  Evaluation  (USDA  Forest 
Service,  RARE  II  FEIS.  January  1979). 

During  the  time  the  proposed  Plan  and 
draft  EIS  were  being  printed.  Congress 
passed  the  Wyoming  Wilderness  Act. 
The  President  signed  it  into  law  (Pub.  L 
98-550)  on  October  3a  1984.  Therefore, 


the  reanalysis  of  roadless  areas  is  no 
longer  within  the  scope  of  the  EIS. 

There  are  now  three  new 
wildernesses  on  the  Forest — Platte 
River,  Encampment  River,  and  Houston 
Park.  The  three  new  wildernesses  were 
found  "suitable"  for  wilderness  in  the 
proposed  Plan  and  DEIS.  The  Laramie 
Peak  roadless  area  was  also  found 
suitable  for  wilderness  in  the  planning 
process,  however,  the  Act  released  this 
area  to  nonwildemess  management. 

The  changes  caused  by  the  Wyoming 
Wilderness  act  on  the  alternatives 
discussed  in  the  draft  EIS  are  not 
substantial  and  there  are  no  signiflcant 
new  circumstances  relevant  to 
environmental  concerns  resulting  from 
the  Act.  Therefore,  supplemental 
information  was  prepared  identifying 
changes  in  the  proposed  Plan  and  draft 
EIS  and  the  documents  were  released  to 
the  public  and  Filed  with  the 
Environmental  Protection  Agency  on 
November  21, 1984.  The  public  comment 
period  ends  on  March  14, 1985. 

Following  receipt  of  comments  on  the 
proposed  Plan  and  draft  EIS  the  Forest 
Service  will  consolidate  the  reanalysis 
caused  by  the  Wyoming  Wilderness  Act 
with  that  indicated  by  public  commenL 
This  will  be  incorporated  in  the  Forest 
Plan  and  fmal  EIS  which  is  now 
scheduled  for  release  in  the  fall  of  1985. 

Public  meetings  are  scheduled  in 
January  1985.  For  further  information  or 
to  obtain  a  meeting  schedule  please 
contact:  Ron  Olsen,  Medicine  Bow 
National  Forest.  605  Skyline  Drive. 
Laramie,  Wyoming  82070,  Phone:  (307) 
745-8971. 

Dated:  November  28. 1984. 
S.H.  Hanks, 

Deputy  Regional  Forester. 

(Pit  Doc  a4-31lt4a  Filed  12-5-84:  B:4S  am] 
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CIVIL  AERONAUTICS  BOARD 

Applications  for  CsrtilicBtss  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  Filed  Under  Subpart  Q 
of  tha  Board's  Procodural  Regulations  (See  14  CFR  302.1701  et  seq.);  Weel(  Ended  November  23,  1984 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  answer  period  the  Board  may  process  the  applications  by  expedited  procedures.  Such  procedures  may  consist 
of  the  adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  proceedings. 


No*.  20.  1864  . 
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AppHcabona.  Mobona  to  ModNy  Scope  and  Anawera  may  be  Nad  by  Oecenttar  18.  1864. 

Air  llanaBawnnl  AaaodaWa,  mc  d/b/a  Exptorar  mtamaliontf.  c/o  Harold  L  LaM,  P.O  Box  52024.  GMF.  Maml,  Flonda  33152. 
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Dale  filed 


No. 


Deiciiption 


Application  ol  Memational  Air  Management  Asaodales.  Inc.  d/b/a  Explorair  Mamational  purauar*  to  Sacbon  401  of  •»  Ad  and  Subpart  0  ol  tw  Boafd** 
Procadural  RegUations  reoueais  sauanoa  ol  a  certiliLala  ol  puMc  corMamance  and  nacnaki  to  aulhoriza  il  to  engage  «i  domeabc  and  owaraaaa  cbartar 
Iranaportation  and  tor  a  litnesi  determination. 

Contormmg  Apphcationa.  Motions  to  Modrty  Scope  and  Anaweia  may  be  Ned  by  Oecaniber  18.  1984. 


Phyllit  T.  Kaylor, 

Secretary. 

|FR  Doc  84-31873  Filed  12-S-84i  8:45  am] 
BILLINQ  COOC  6320-fr1-M 


Notice  of  Order  Establishing 
International  Cargo  Rate  Flexibility 
Policy 

The  Board,  by  Policy  Statement  PS- 
109,  effective  February  27, 1983,  adopted 
a  policy  of  not  suspending  international 
cargo  rate  changes  within  a  specified 
zone,  except  in  extraordinary 
circumstances.  That  policy, 
implemented  by  Regulation  ER-1322, 
effective  February  27, 1983  (14  CFR  Part 
221),  eliminates  the  requirement  of 
economic  justification  for  international 
cargo  rates  which  are  within  Board 
established  zones  of  flexibility.  As 
stated  in  ER-132Z  the  Board  has  taken 
action  to  allow  air  carriers  to  respond 
more  quickly  to  changing  costs  and 
competitive  conditions. 

In  establishing  the  SFRL  for  the  two- 
month  period  starting  December  1, 1984, 
we  have  projected  norlfuel  costs  based 
on  the  year  ended  )une  30, 1984,  and 
have  determined  fuel  prices  on  the  basis 
of  experienced  monthly  fuel  cost  levels 
as  reported  to  the  Board. 

By  Order  84-11-116  cargo  rates  may 
be  increased  by  the  following 
adjustment  factors  over  the  April  1, 
1982,  level: 


AUanUc. 


PACiflC.- 


1.0226 

1.0811 

J644 


Copies  of  the  Board's  order  are 
available  from  the  C.A.B.  Distribution 
Section,  Room  100, 1825  Connecticut 
Avenue.  NW.,  Washington,  D.C.  2042a 
Persons  outside  the  metropolitan  area 
may  send  a  postcard  request. 

For  Further  Information  Contact:  John 
D.  Coakley,  (202)  673-5198. 

By  the  Civil  Aeronautics  Board:  November 
28.1984. 
PhyUis  T.  Kaylor, 

Secretary. 

|FR  Doc  84-91876  Fllad  12-6-84;  8:45  amj 
BILUNQ  CODE  tUO-OI-M 


Notice  of  Order  Establishing  StarKiard 
Foreign  Fare  Level 

The  International  Air  Transportation 
Competition  Act  (lATCA),  Pub.  L  98- 
192,  requires  that  the  Board  establish  a 
Standard  Foreign  Fare  Level  (SFFL)  by 
adjusting  the  SFFL  base  periodically  by 
percentage  changes  in  actual  operating 
costs  per  available  seat-mile.  The  SFFL 
thus  computed  becomes  the  benchmark 
for  measuring  the  statutory  nonsuspend 
zone  similar  to  the  zone  of 
reasonableness  established  by  the 
Airline  Deregulation  Act  and  set  forth  in 
sec.  1002(d)  of  the  Federal  Aviation  Act 
of  1958,  as  amended.  Order  80-2-69 
established  the  first  interim  SFFL  and 
subsequent  Order  84  0  87  established 
the  currently  effective  two-month  SFFL 
applicable  through  November  30, 1984. 

In  establishing  the  SFFL  for  the  two- 
month  period  starting  December  1, 1984, 
we  have  projected  nonfuel  costs  based 
on  the  year  ended  June  30, 1984,  and 
have  determined  fuel  prices  on  the  basis 
of  experienced  monthly  fuel  cost  levels 
as  reported  to  the  Board. 

By  Order  84-11-117  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1, 1979.  level: 


ANanic.. 


Canada.. 


1.1240 
1.2437 
1.2387 
1.2162 


Copies  of  the  Board's  order  are 
available  from  the  CA.B.  Distribution 
Section.  Room  100, 1825  Connecticut 
Avenue.  NW.,  Washington.  D.C.  20428. 
Persons  outside  the  metropolitan  area 
may  send  a  postcard  request. 

For  Further  Information  Contact:  John 
D.  Coakley.  (202)  673-5196. 

By  the  Civil  Aeronautics  Board:  November 
28.1984. 
Phyllis  T.  Kaylor, 

Secretary. 

|FR  Doc.  84-31875  Filed  12-5-84;  8:45  ami 
WLUNO  COOC  6320-01-M 


(Docket  42ft31] 

Ports  of  CaN  Travel  CKib,  Inc.;  Fitness 
Investigation;  Assignment  of 
Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Ronnie  A. 
Yoder.  Future  communications  should 
be  addressed  to  him. 

Dated  Washington,  D.C.  November  26. 
1984. 

Elias  C  Rodriguez. 
Chief  Administrative  Law  Judge. 

(FR  Doc.  84-31872  PUed  11-6-84: 8:46  am) 
WUJHO  COOe  6W6  61  M 

(Order  84-11-90;  Docket  4258S] 

Petition  of  Transamerica  Airlines,  Inc^ 
Order  To  Show  Cause 

Adopted  by  the  Civil  Aeronautics  Board  at 
iU  Office  in  Washington.  D.C,  on  the  28th 
day  of  November.  1964. 

By  a  petition  filed  October  25. 1984. 
Transamerice  Airlines.  Inc. 
(Transamerica)  requests  that  we  (1) 
amend  the  definition  of  "all-cargo  air 
service"  in  Part  291  of  our  Economic 
Regulations  to  include  service  between 
points  within  Alaska  and  within  Hawaii; 
and  (2)  amend  all  outstanding 
certificates  authorizing  all-cargo  air 
service  under  section  418  of  the  Act  by 
removing  the  condition  expressly 
prohibiting  such  service.  Such  actions. 
Transamerica  contends,  are  necessary 
to  implement  statutory  changes  made  by 
section  9(a)  of  the  CAB  Sunset  Act  of 
1984.' 

In  further  support  of  its  request. 
Transamerica  states  that  both  the 
exclusion  of  intra-Alaska  and  intra- 
Hawaii  service  from  the  definition  of  all- 
cargo  air  service  in  14  CFR  291.2,  and 
the  express  prohibition  of  such  service 
imposed  as  a  condition  in  all  section  418 
certificates,  derive  directly  from  the 
terms  of  the  Cargo  Deregulation  Act  of 

■  Pub.  L  9B-433.  96  Stat.  1703.  Octotwr  4. 1984. 
Theae  amendmenta  to  the  Federal  Aviation  Act  taka 
effed  on  lanuary  1, 1985. 
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1977.*  particularly  section  418(b)(3).' 
and  have  no  independent  basis  in  Board 
policy  or  findings  of  fact.  According  to 
the  carrier,  the  explicit  repeal  of  section 
418(b)(3)  by  section  9(a)  of  the  Sunset 
Act,  as  well  as  its  restatement  of  the 
statutory  definition  of  "all  cargo  air 
service"*  clearly  manifest  a 
Congressional  intent  that  the  Board 
extend  the  same  deregulation  benefits  to 
Hawaii  and  Alaska  with  respect  to  the 
provision  of  air-cargo  services  that  they 
already  enjoy  for  passenger  service 
under  the  Airline  Deregulation  Act  of 
197a  Finally,  the  carrier  asserts  that  the 
Board  should  act  promptly  to  insure  that 
carriers  can  implement  the  statutory 
changes  commencing  with  their  January 
1. 1985  effective  date.  It  emphasizes  that 
there  is  no  need  to  await  individual 
applications  or  to  review  service 
proposals  of  individual  carriers  for  intra- 
Hawaii  or  intra-Alaska  service,  since 
section  418  certificates  require  neither  a 
finding  of  consistency  with  the  public 
convenience  and  necessity  nor 
affirmative  findings  of  fitness. 

We  agree  with  Transamerica's 
analysis  and  will  grant  its  requests.  The 
explicit  repeal  of  section  418(b)(3)  is  a 
strong  signal  from  Congress  that  both 
existing  and  future  section  418 
certificate  holders  should  be  free  to 
provide  all-cargo  air  service  within 
those  two  States  after  January  1. 1985. 
Because  the  repeal  is  not  mandatory, 
however,  we  will  provide  for  a  brief 
comment  period.  We  are  therefore 
directing  all  interested  persons  to  show 
cause,  within  fourteen  (14)  days  of  the 
date  of  service  of  this  order,  why  we 
should  not  amend  all  outstanding 
section  418  certificates  to  remove,  as  of 
January  1. 1985,  the  condition  prohibiting 
all-cargo  air  service  between  points 
wholly  Kvithin  Alaska  or  Hawaii.  Should 
such  action  be  made  final,  we  will 
contemporaneously  issue  a  final  rule 
conforming  the  deHnitions  of  "all-cargo 
air  service"  and  "all-cargo  air  carrier"  in 
14  CFR  5291.2  to  the  revised  statutory 
definition  of  "all-cargo  air  service"  by 
removing  the  referenced  exclusion  of 
intra-Hawaii  and  intra-Alaska  service 
by  section  418  permit  holders. 

In  vie\V  of  the  foregoing,  we 
tentatively  find  and  conclude  that  all 

»  Pub.  L  95-163.  91  Slat.  1278.  Noveml)er  9. 1977 

*  That  tection  hai  provided  that 
~^4otwilhstanding  any  other  provision  of  this 
■ection.  no  certificate  issued  by  the  Board  under 
this  section  should  authorize  all-car^  air  service 
between  any  pair  of  points  l)oth  of  which  are  within 
the  State  of  Alaska  or  the  Slate  of  tiawaii." 

*  As  amended  by  section  9(a).  section  101(11)  of 
the  Act  now  reads  "  All-cargo  air  service'  means 
the  carnage  of  mail  by  aircraft  in  interstate  or 
overseas  air  transportation  of  only  property  or  mail 
or  both." 


outstanding  section  418  certificates 
should  be  amended  to  remove  the 
condition  prohibiting  all-cargo  air 
service  within  the  State  of  Alaska  or  the 
State  of  Hawaii. 
Accordingly, 

1.  We  grant  the  petition  of 
Transamerica  Airlines,  Inc.  in  Docket 
42585; 

2.  We  direct  all  interested  persons  to 
show  cause  why  we  should  not  make 
final  our  tentative  findings  and 
conclusions  and  amend  all  outstanding 
section  418  certificates  as  indicated 
above: 

3.  Properly  supported  objections  may 
be  filed  within  fourteen  (14)  days  of  the 
date  of  service  of  this  order,  December 
12, 1984: 

4.  if  timely  and  properly  supported 
objections  are  filed,  we  will  give  full 
consideration  to  all  matters  and  issues 
raised  by  them  before  taking  further 
action; 

5.  If  no  timely  objections  are  filed,  all 
further  procedural  steps  will  be  deemed 
to  have  been  waived,  and  the  tentative 
findings  and  conclusions  contained  in 
this  order  shall  become  final; 

6.  This  order  shall  be  served  on  all 
certificated  air  carriers;  and 

7.  This  order  shall  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board.  All 
Members  concurred. 
PfaylluT.  Kaylor, 

Secretary. 

IFR  Ooc.  S«-3ia74  Filed  I2-S-M:  •:4S  ami 
MUJNO  CODE  OaO-OI-ll 


(Docket  413061 

Unicom  Air,  Ltd..  Fitness  Investigation 
(on  Remand);  Postponement  of 
Prehearing  Conference 

Notice  is  hereby  given  that  the 
perhearing  conference  in  the  above- 
entitled  matter  scheduled  to  be  held  on 
December  5, 1984.  at  9:30  a.m.  (local 
time)  in  Room  1027,  Universal  Building. 
1825  Connecticut  Avenue,  NW., 
Washington,  DC.  before  Chief 
Administrative  Law  Judge  Elias  C. 
Rodriguez  is  hereby  postponed  until 
further  notice. 

Dated  at  Washington.  D.C.  November  29. 
1984. 

Elias  C.  Rodriguez, 

Chief  Adminisfrative  Law  fudge. 

|FR  Dot  84-31871  Filed  12-4-84:  8:45  ami 

mujMG  cooE  taao-oi-M 


DEPARTMENT  OF  COIMMERCE 
International  Trade  Administration 
Applications;  University  of  Illinois,  et  al 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897i  15  CFR  part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW..  Washington.  D.C. 

Docket  No.:  85-023.  Applicant:  U.S. 
Environmental  Protection  Agency.  944  E. 
Harmon  Avenue.  P.O.  Box  15027.  Las 
Vegas  NV  15027.  Instrument:  Mass 
Spectrometer,  Model  MM  ZABS250  with 
Accessories.  Manufacturer:  VG 
Analytical.  United  Kingdom.  Intended 
use:  The  instrument  will  be  used  to 
develop  methods  for  ultra-trace 
analyses  of  environmentally  hazardous 
materials  in  complex  matrices  where 
other  less  sophisticated  instrumentation 
is  not  capable  of  providing  the  required 
unequivocal  answers.  Application 
received  by  Commissioner  of  Customs: 
November  6. 1984. 

Docket  No.:  85-024.  Applicant: 
University  of  Illinois  at  Urbana 
Champaign.  Department  of  Chemistry. 
Urbana.  IL  61801.  Instrument:  Photon 
Counting  Spectrometer  with 
Accessories.  Manufacturer: 
Photochemical  Research  Associates. 
Canada.  Intended  use:  Studies  of 
luminescent  dyes  and  aromatic 
chromophores  dispersed  in  polymer 
matrices.  The  phenomenon  to  be  studied 
is  the  nonexponentiality  introduced  into 
the  decay  of  luminescence,  after  pulsed 
excitation,  by  energy  transfer  into 
quenching  sites.  Experiments  will  be 
conducted  to  evaluate  energy  migration 
rates  in  a  network  of  dispersed 
chromophores  and  to  relate  these  rates 
to  the  molecular  properties  needed  to 
achieve  long  ranges  of  exciton  diffusion. 
The  results  are  related  to  technologies  of 
energy  conversion  and  information 
transfer.  Application  received  by 
Commissioner  of  Customs:  November  5. 
1984. 
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Docket  No.:  85-026.  Applicant:  Rutgers 
University,  Purchasing  Department, 
Administrative  Services  Building.  Busch 
Campus.  Piscataway.  N)  08854. 
Instrument:  Mass  Sepectrometer,  Model 
MM7070EQ-HF  with  Accessories. 
Manufacturer:  VG  Analytical.  Ltd.. 
United  Kingdom.  Intended  use:  Analysis 
and  identification  of  important  food 
peptides,  oligosaccharides, 
glycopeptides.  peroxides,  triglycerides, 
com  syrup  hydrolysates  and  Maillard 
reaction  products  using  tandem  mass 
spectrometry  (MS/MS).  In  addition  MS/ 
MS  will  be  used  in  the  identification  and 
quantification  of  naturally-occurring 
toxins  and  environmental  toxins  in 
various  foods.  The  instrument  will  also 
be  used  for  detecting  and  quantifying 
volatile  food  constituents  and  toxins. 
Application  received  by  Commissioner 
of  Customs:  November  5. 1984. 

Docket  No.:  85-027.  Applicant:  NIH/ 
HHS,  Center  for  Infectious  Disease, 
Centers  for  Disease  Control,  1600  Clifton 
Road,  Atlanta,  GA  30333.  Instrument: 
Electron  Microscope,  Model  EM  109T. 
with  Accessories.  Manufacturer  Carl 
Zeiss,  West  Germany.  Intended  use: 
Studies  of  whole  cells  and  subcellular 
fractions  from  pathogenic 
microorganisms,  cell  wall  and 
membrane  components  and  nucleic 
acids.  Experiments  will  be  conducted 
involving  the  use  of  whole  cells  or  cell 
fractions  for  the  production  of  antibody 
to  antigens  of  interest.  Such  antibodies 
will  then  be  conjugated  to  electron 
dense  compounds  and  then  used  to 
identify  and  localize  the  original 
components  themselves  on  the  cell 
surface  and  to  determine  their 
usefulness  as  diagnostic  parameters. 
Application  received  by  Commissioner 
of  Customs:  November  5. 1984. 

Docket  No.:  85-028.  Applicant:  Cornell 
University.  Department  of  Chemistry, 
G75  Chemistry  Research  Building, 
Ithaca,  NY  14853.  Instrument:  Oscillator- 
Amplifier  Excimer  Laser,  Model  EMG 
150ES-C,  FL  2002E.  Manufacturer 
Lambda  Physik,  West  Germany. 
Intended  use:  The  instrument  is 
intended  to  be  used  in  high-resolution 
spectroscopy  and  state-resolved 
chemistry  in  the  extreme  ultraviolet 
spectral  region  from  60-200  nm  (6-21 
eV).  This  system  will  dramatically 
extend  the  range  of  tunable  radiation 
making  it  possible  to  excite  molecules 
with  any  wavelength  from  the  near 
infrared  to  the  extreme  ultraviolet. 
Application  received  by  Commissioner 
of  Customs:  November  6. 1984. 

Docket  No.:  85-029.  Applicant: 
University  of  Minnesota.  St.  Anthony 


Falls  Hydraulic  Laboratory,  Mississippi 
River  at  3rd  Avenue,  SE.,  Minneapolis, 
MN  55414-2196.  Instrument: 
Anemometer.  Manufacturer  Opto- 
Electronische  Instrumente,  GmbH,  West 
Germany.  Intended  use:  Engineering 
studies  and  education  in  the  area  of 
fluid  motion.  Measurement  of  velocity, 
pressure,  temperature,  and  mass  which 
is  almost  always  required  to  describe  a 
particular  flow  phenomenon  under 
study.  The  instrument  will  be  used  by 
graduate  students  in  pursuit  of  their 
theses  research  and  in  study  of  related 
projects.  Application  received  by 
Commissioner  of  Customs:  November  5, 
1984. 

Docket  No.:  85-032.  Applicant: 
Arizona  State  University,  Tempe.  AZ 
85287.  Instrument:  Electron  Microscope, 
Model  EM  430  ST  with  Accessories, 
Manufacturer  N.V.  Philips 
Gloeilampenfabrieken.  The  Netherlands. 
Intended  use:  Study  of  various  inorganic 
materials  including  alloys, 
semiconductors,  minerals  and  ceramics. 
Thin  specimens  prepared  by  fracture, 
chemical  thinning,  ion-beam  irradiation 
or  other  methods  will  be  examined  to 
determine  the  arrangements  of  atoms  in 
the  interior  or  on  the  surfaces  of 
specimens  in  order  to  investigate  the 
structural  aspects  of  various  material 
phenomena.  Application  received  by 
Commissioner  of  Customs:  November  5, 
1984. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) - 
Frank  W.  Creel. 

Acting  Director.  Statutory  Import  Programs 
Staff 

|FR  Doc.  84-31848  Filed  12-5-84:  &'45  am) 
BtUJNO  COOC  U10-OS-4I 


National  Bureau  of  Standards 

(Docket  No.  41027-41271 

Proposed  Revision  of  FIPS  Fortran 
and  FIPS  Minimal  Basis 

Correction 

In  FR  Doc.  84-30350  beginning  on  page 
45774  in  the  issue  of  Tuesday,  November 
20, 1984,  make  the  following  correction: 
On  page  45774,  in  the  t^ird  column, 
following  the  line  "Dated:  November  14. 
1984"  insert  the  signature: 

"Eniest  Ambler, 

Director. " 

BILLINO  COOC  iaO»-01-« 


National  Oceanic  and  Atmospheric 
Administration 

Receipt  of  Pennit  Applications     ' 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  Slate  for 
foreign  vessels  to  fish  in  the  fishery 
conservation  zone  under  the  Magnuson 
Conservation  and  Management  Act 
(Magnuson  Act,  16  U.S.C.  1801  et  seq.). 

Send  comments  on  applications  to: 
Fees,  Permits,  and  Regulations  Division 
(F/M12),  National  Marine  Fisheries 
Service,  Department  of  Commerce, 
Washington  D.C.  20235 
or.  send  comments  to  the  Fishery 
Management  Council(s)  which  review 
the  application(s).  as  specified  below: 
Douglas  G.  Marshall,  Executive  Director 
New  England  Fishery  Managment 
Council;  Suntaug  Office  Park:  5 
Broadway  (Route  1);  Saugus  MA 
O1906;  617-231-0422  t 

David  H.G.  Gould.  Executive  Director 
South  Atlantic  Fishery  Management 
Council;  Southpark  Building,  Suite  306; 
1  SouthPark  Circle;  Charleston,  SC 
29407;  80»-571-4366 
Omar  Munoz-Roure.  Executive  Director 
Caribbean  Fishery  Managment 
Council;  Banco  De  Ponce  Building. 
Suite  1108:  Hato  Rey.  PR  00918:  809- 
753-6910 
Wayne  E.  Swingle.  Executive  Tirector 
Gulf  of  Mexico  Fishery  Managment 
Council;  Lincoln  Center.  Suite  881; 
5401  West  Kennedy  Blvd.;  Tampa,  FL 
33609;  813-228-2815 
Joseph  C.  Greenley,  Executive  Director. 
Pacific  Fishery  Managment  Council; 
526  S.W.  Mill  Street.  Portland,  OR 
97201;  503-221-6352 
Jim  H.  Branson,  Executive  Director 
North  Pacific  Fishery  Managment 
Council;  411  W.  Fourth  Avenue.  Suite 
2D;  Anchorage.  AK  99510;  907-271- 
4064 
Kitty  M.  Simonds.  Executive  Director 
Western  Pacific  Fishery  Managment 
Council;  1164  Bishop  Street.  Room 
1608;  Honolulu.  Hawaii  98613:  808- 
523-1368. 

For  further  information  contact 
Shirley  Whitted  or  John  D.  Kelly  (Fees. 
Permits,  and  Regulations  Division),  202- 
634-7432.  The  Magnuson  Act  also 
requires  the  Secretary  of  State  to 
publish  a  notice  of  receipt  of  all 
applications  for  such  permits 
summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service  under 
the  authority  granted  in  a  memorandum 
of  understanding  with  the  Department  of 
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State  effective  November  29. 1983  issues 
the  notice  on  behalf  of  the  Secretary  of 
State. 

Individual  vessel  applications  for 
fishing  in  1985  have  been  received 
between  December  4. 1983  and 
December  4. 1984  from  the 
Govemment(s)  shown  below. 

Dated:  December  4. 19M. 
RobadHach, 

Director.  Office  of  Fisheries  Managment. 
National  Marine  Fisheries  service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  councils 
which  review  applications  for  individual 
Rsheries  are  as  follows: 


Cod* 

Ravonaliihwy 
oaaic* 

A8S _„. 

BSA 

AMMKbMBhw 

BOTngSMVid 

AlMMnlMrak 

groundML 
Gu«o«Alii*a. 
NorthwPMl  AMVtfc 

QEMn. 

S—mount 

grounffiih 

(Paoftc  Ocaw)t- 
Snaris  (Bamg  Sm) 
PacAcgrawdMi 

(Washmgion. 

Oegon.  and 

CaMVTM) 
PKAcbMohM 

inditiartis. 

New  En0w<d.  HM- 
AltanbcSouV) 
AawilcGt«ol 
Maaco. 
CattOaan. 

N0t«>P*3fe. 

Oa 
N«>  England.  Md- 
Adanlic.  South 
A«an«c.  Gu«  ol 

MClOCO, 

Canbbaan. 

North  PaciSc 
Paoiic 

MestamPaofic 

GO*.. 

HwA 

SMT 

SNA.        

woe.. 

PBS_  .    ._..       . 

Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 


a..- 
»_ 

4... 


Fahing  oparatana 


Catching,  fimntmn,  and  olhar  nvport 
'^nriMiiiy  and  oWiar  wppol.  erty. 
OMar  Bivpart  onty 
"Jtm*  <m*ni"   m   aupport   d   U.S 


NalDn.»«a« 

nama.  vaaaat 
•WW 

AdpkcalnnNa 

F„tmf 

AeHvily 

«ta      Fedartf 

napubkc     a« 

Gannany 

FnaAidi 

GE-aS-0010 

BSA 

Buna.  Iwga 

Mvn  ksNlar 

Mondlarga 

GE-8S-001S 

BSA 

Mamkaaitar 

•taUSSR 

Adiovo.  larga 

UR-85-0012 

BSA.GOA 

Msni  frMrtv. 

•oanMalyatoi. 

UR-a5-0737 

BSA.GOA 

lagaMam 

taatar 

laaogaii*. 

un-as-0230 

BSA.OOA 

IVV*  Mvn 

•aatar 

l«»«Elavna 

UR-aS-016S 

BSA.GOA 

laniaMam 

kaaHar. 

Naaon.  vanal 

nama.  «aaaal 

AppicatNin  Na 

Ac»«ity 

UR-«5-0227 

BSA.QOA 

1 

larga  Uarn 

tnitar. 

TymoMk.  lafga 

UR-«5-004« 

BSA.QOA 

1 

Ma«i»a«itar 

Uraraya.  larga 

UR-«-0774 

6SA.GOA 

1 

Mamhawtar 

Valantn 

UR-«5-0ie9 

BSA.GOA 

1 

KoMMko*. 

Ivgatlam 

kaMtar 

Federal  Republic  of  Germany 

Joint  Venture — The  Government  of  the 
Federal  Republic  of  Germany  has 
applied  for  fishing  vessel  permits  to 
engage  in  joint  venture  activities  in 
Alaska.  The  application  requests  that 
West  Germany  Vessels  receive 
transshipments  of  pollock  (6,000  mt), 
Yellowfin  sole  (10  mt).  Other  flounder 
(10  mt).  Other  groundfish  (30  mt).  Atka 
mackerel  (20  mt)  and  Sablefish  (1  mt) 
from  domestic  vessels.  The  total  is  6,071 
mt.  The  American  partner  has  not  been 
identified. 

Poland 

joint  Venture — The  Government  of  the 
Polish  People's  Republic  has  submitted  a 
request  to  amend  its  Alaskan  joint 
venture  application  published  on 
December  3, 1984.  at  49  PR  47298.  The 
amended  application  indicates  that  the 
proposed  joint  venture  with  Alaska 
Contact,  Ltd.  is  changed  to  request 
authorization  to  receive  30.000  mt  of 
pollock  in  the  BSA  fishery  and  10,000  mt 
of  pollock  in  the  GOA  fishery  from  U.S. 
fishing  vessels  beginning  January  15. 

im  Doc  84-32066  F>'ed  12-S-e4: 11  59  am| 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  SlideN,  LA,  and 
Pearlington,  MS,  Interim  Report  on 
Flood  Control 

AQENCV:  U.S.  Army  Corps  of  Engineers, 
DOD. 

action:  Notice  of  Intent  to  prepare  a 
draft  Environmental  Impact  Statement 
(DEIS). 

summary:  1.  Proposed  Action:  The 
proposed  action  includes  developing 
various  alternative  plans  to  provide 
flood  protection  for  the  urbanized  areas 


in  the  vicinity  of  Slidell.  Lousiana.  and 
Pearlington,  Mississippi. 

2.  Alternatives:  Several  alternatives 
are  being  developed  to  provide  flood 
protection.  The  DEIS  will  include  an 
evaluation  of  the  environmental,  social, 
economic,  and  engineering  impacts 
associated  with  each  alternative  plan. 
The  following  alternatives  are  being 
considered: 

a.  No-Action.  This  alternative  will  be 
the  without-project  condition  against 
which  impacts  will  be  measured. 

b.  Nonstructural  Alternatives.  These 
include  floodproofing,  flood  plain 
evacuation,  and  flood  plain  regulations. 

c.  Structural  Alternatives.  Various 
structural  measures  for  providing 
protection  from  three  different  Hood 
events  (100-year.  200-year,  and  SPF)  are 
being  investigated.  These  measures  will 
include  various  levee  alignments  and 
related  floodgates  and  pumping  plants. 

3.  Scoping  Process:  Public 
Involvement.  Numerous  informal 
meetings,  one  formal  public  meeting  (27 
June  1984),  and  one  workshop  (25  July 
1984)  have  been  held  over  the  course  of 
the  study  involving  the  general  public 
and  other  interested  pubKc  groups.  The 
DEIS  will  be  sent  to  state,  local,  and 
Federal  agencies  as  well  as  private 
groups  and  individuals  for  comments. 

4.  Significant  Issues  to  Be  Analyzed  in 
DEIS:  The  DEIS  will  contain  evaluations 
concerning  project  impacts  on  and 
subject  to  the  Fish  and  Wildlife 
Coordination  Act.  the  Historical 
Preservation  Act.  the  Endangered 
Species  Act,  Executive  Order  11988  on 
Flood  Plain  Management,  and  Executive 
Order  11990  on  Wetlands.  A  section  404 
evaluation  of  the  Clean  Water  Act  will 
be  prepared. 

5.  Environmental  Review  and 
Consuliation  Requirements:  The 
environmental  review  will  be  conducted 
in  accordance  with  the  requirements  of 
the  National  Environmental  Policies  Act 
regulations  contained  in  the  29 
November  1978  Federal  Register  and 
applicable  Corps  of  Engineers 
regulations  and  guidance. 

6.  DEIS  Publication  Date:  The  DEIS  is 
currently  scheduled  to  be  available  to 
the  public  in  February  1985. 
ADDRESS:  Questions  concerning  the 
proposed  action  and  DEIS  should  be 
addressed  to:  Commander,  U.S.  Army 
Engineer  District,  Vicksburg.  ATTN: 
LMKPD-Q  (Ms.  Maryetta  Smith).  Post 
Office  Box  60,  Vicksburg.  Mississippi 
39180-0060.  Telephone:  (FTS  542-5433) 
(Commercial  (601)  634-5433). 
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Dated:  November  30, 1984. 
Kenneth  L.  Brown, 

Lieutenant  Colonel,  Corps  of  Engineers. 
Acting  District  Engineer. 

|FR  Doc  84-31828  Filed  12-S-84:  8:45  ami 
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Department  of  the  Navy 

National  Environmental  Policy  Act 
Record  of  Decision  for  Disposal  of 
Decommissioned,  Def  ueled  Naval 
Submarine  Reactor  Plants 

summary:  This  Record  of  Decision  has 
been  prepared  on  the  proposed  disposal 
of  decommissioned,  defueled  naval 
submarine  reactor  plants,  pursuant  to 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  Part  1505] 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  NEPA).  The  Navy  has  decided  to 
dispose  of  these  reactor  plants  by  land 
burial  at  Department  of  Energy  (DOE) 
burial  sites. 

In  accordance  with  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Part  1501).  the  Department  of  the 
Navy  served  as  the  lead  agency  for 
preparation  of  the  Environmental  Impact 
Statement  (EIS)  on  this  subject.  The 
Department  of  Energy  (DOE) 
participated  as  a  cooperating  agency 
with  regard  to  the  alternative  of  land 
disposal  at  DOE  burial  sites.  By 
participating  as  a  cooperating  agency, 
DOE  EIS  obligations  under  NEPA  are 
fulfilled  and  no  separate  DOE  is 
required 
SUPPLEMENTARY  INFORMATION:  With  10 

nuclear-powered  submarines  having 
been  decommissioned  and  future 
decommissioning  of  additional  ships  in 
the  offing  a  permanent  means  of 
disposal  must  be  available  that  is 
environmentally  acceptable.  Following 
decommissioning,  the  submarines  do  not 
contain  nuclear  fuel,  transuranic 
elements,  or  high-level  radioactive 
material.  They  will,  however,  contain 
low-level  radioactive  material  resulting 
from  the  opertation  of  the  reactors  while 
the  submarines  were  in  commission. 

The  two  basic  methods  for  permanent 
disposal  are  land  disposal  and  sea 
disposal.  Permanent  disposal  can  be 
achieved  by  removal  of  the  submarine 
compartment  that  contains  the  defueled 
reactor,  followed  by  shipment  of  the 
compartment  by  barge  and  overland 
transporter  to  either  of  two  accessible 
Federal  land  burial  sites  used  by  the 
Department  of  Energy  for  burial  of  low- 
level  radio-active  waste.  These  sites  are 
in  Washington  State  (Hanford  Site)  and 
in  South  Carolina  (Savannah  River 
Plant).  The  submarine  compartments 


contain  classified  design  information  so 
only  government  owned  burial  grounds 
may  be  used.  The  remainder  of  the 
submarine  which  contains  no 
radioactive  material,  would  either  be 
disposed  of  by  sinking  it  at  sea  or  by 
cutting  it  up  for  sale  as  scrap  metal. 
Radiation  levels  associated  with  the. 
entire  operation  would  meet  applicable 
requirements  of  the  Department  of 
Transportation,  Nuclear  Regulatory 
Commission,  and  Department  of  Energy 
for  transportation  and  disposal  of  solid 
low-level  radioactive  materiaL 
Alternatively,  permanent  disposal  of  the 
defueled  submarine  reactor  plants  could 
be  achieved  by  sinking  the  submarines 
in  a  deep  ocean  location  that  would  be 
designated  by  the  United  States 
Environmental  Protection  Agency. 
Specific  sites  for  sea  disposal  have  not 
been  proposed  and  a  site-specific 
evaluation  would  be  required  prior  to 
disignation  of  a  sea  disposal  site. 

An  alternative  for  temporary  storage 
of  these  defueled  submarine  reactor 
plants  would  be  to  place  each 
submarine  in  protective  floating  storage 
in  a  Navy  facility  for  an  extended 
period.  This  would  allow  radioactive 
material  to  decay  under  controlled 
conditions  without  release  to  the 
environment.  However,  this  altenative 
would  lead  to  other  impacts  and  only 
postpone  the  decision  for  ultimate 
disposal,  requiring  the  decision  to  be 
made  sometime  in  the  future.  For  this 
reason,  this  alternative  is  regarded  as 
the  no-action  alternative  because  it* 
represents  the  minimum  action  the  Navy 
must  take  to  ensure  that  the 
decoRmiissioned  submarines  would  be 
maintained  without  hazard  to  people  or 
the  environment.  No  other  practical 
alternatives  are  known  to  exist  for  the 
final  disposition  of  the  reactor  plants. 
The  Navy  published  a  Draft 
Environmental  Impact  Statement  which 
assessed  these  alternatives  on" 
December  22, 1982.  This  Draft  EIS  was 
widely  circulated.  Over  150  copies  of  the 
Draft  statement  were  distributed  to 
individuals,  environmental 
organizations,  state  and  local  allowed 
for  interested  parties  to  comment  on  the 
draft  EIS.  More  than  500  letters  were 
received  providing  comments.  The  Navy 
held  four  public  hearings  in  di^erent 
parts  of  the  country  at  which  over  150 
people  presented  statements. 

All  substantive  comments  received  by 
the  Navy  were  analyzed  and  addressed 
in  the  Final  EIS  which  was  published  on 
June  4, 1984.  Impacts  assessed  for  each 
disposal  alternative  included  expected 
commitment  of  resources,  land  use, 
transportation  requirements,  and 
environmental  consequenes,  including 
occupational  radiation  exposure  due  to 


disposal  activities,  and  possible 
radiation  exposure  to  the  public  during 
and  after  transporation  and  disposal. 
The  impact  of  radioactive  material 
releases  due  to  unexpected  occurrences 
was  also  assessed.  For  each  alternative 
considered,  an  assessment  of  the  impact 
on  the  environment  in  the  vicinity  of 
disposal  sites  has  been  performed.  The 
EIS  also  included  information  on  the 
costs  of  the  disposal  alternatives.  The 
Navy  considers  that  permanent  disposal 
would  be  environmentally  safe  and 
feasible  using  either  the  land  burial  or 
deep  ocean  option.  There  are  no 
technical  obstacles  which  would 
prevent  successful  disposal  or 
environmental  monitoring  for  either 
permanent  disposal  option.  The  highly 
conservative  estimates  used  in  the 
analyses  of  impacts  have  amply 
compensated  for  any  uncertaintes  that 
may  exist  in  man's  knowledge  relative 
to  the  impacts  for  either  disposal  option. 
No  unacceptable  environmental  impacts 
associated  with  either  option  have  been 
identified  as  a  result  of  the  analyses  or 
through  the  public  review  process. 

Since  the  Navy  began  its  evaluation  of 
disposal  options,  several  developments 
associated  with  possible  ocean  disposal 
of  low-level  radioactive  waste  have 
occurred.  These  include  Congressional 
action  in  December  1982  restricting  the 
issuance  of  ocean  disposal  permits  and 
requiring  Congressional  approval  before 
any  such  permit  may  be  issued  by  the 
EPA.  In  addition,  the  EPA  has  indicated 
additional  regulations  may  be  required 
before  EPA  could  evaluate  a  permit 
request.  In  view  of  these  and  other 
uncertainites  associated  with  national 
acceptance  of  the  ocean  disposal  option, 
the  Navy  considers  that  allocation  of 
additional  funds  to  pursue  this  option 
further  is  not  warrented  at  this  time. 

Based  on  a  consideration  of  all 
current  factors  bearing  on  a  disposal 
action  of  this  kind  contemplated,  the 
Navy  has  decided  to  proceed  with 
disposal  of  the  reactor  compartments  by 
land  burial.  Land  burial  is  the  method 
currently  used  in  the  United  States  for 
disposal  of  low-level  radioactive  waste 
and  this  disposal  action  would  comply 
with  existing  requirements  for  use  of  the 
government  burial  grounds.  Land  burial 
of  the  reactor  compartments  would  be 
enviromentally  safe  at  both  of  the 
government  burial  grounds  which  were 
evaluated  in  the  final  EIS.  However, 
with  all  but  one  of  our  ten 
decommissioned  nuclear  submarines 
currently  in  storage  on  the  West  Coast, 
the  federal  burial  ground  at  Hanford, 
Washington  is  the  site  appropriate  for 
use  in  the  near  future.  This  approach 
will  allow  permanent  disposal  of  this 
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form  of  low-level  .radioactive  material  to 
proceed  with  no  unacceptable 
enviromental  impacts. 

Issued  in  Arlington.  Virginia  on  November 
3ai964. 

Dated:  November  30. 1984. 

lohn  Lehman, 

Secretary  of  the  Navy. 

|FR  Doc  84-31845  Filed  12-5-84:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Centers  for  Independent  Living; 
Funding  Priorities 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  funding 
priorities  for  fiscal  year  1985. 

summary:  The  Secretary  proposes 
annual  funding  priorities  for  grants  for 
establishing  and  operating  Centers  for 
Independent  Living.  The  Secretary 
proposes  two  priorities  to  direct  funds  to 
the  areas  of  greatest  need  during  Fiscal 
Year  1985  to  ensure  effective  use  of 
program  funds.  The  priorities  will 
extend  independent  living  services  to 
additional  groups  of  disabled  persons 
and  will  assist  severely  handicapped 
persons  in  making  the  transition  from 
school  or  institution  to  community  living 
or  employment.  The  Secretary  proposes 
to  give  absolute  preference  to 
applications  meeting  these  priorities. 
date:  Interested  persons  are  invited  to 
submit  comments  or  suggestions 
regarding  the  proposed  priorities  on  or 
before  January  7, 1985. 
ADDRESSES:  All  written  comments  and 
suggestions  should  be  sent  to  Harold  F. 
Shay,  Director,  Division  of  Special 
Projects,  Rehabilitation  Services 
Administration,  Office  of  Special 
Education  and  Rehabilitative  Services, 
U.S.  Department  of  Education.  400 
Maryland  Avenue,  SW..  (MS  2312) 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  F.  Shay,  Telephone:  (202)  732- 
1332. 

SUPPLEMENTARY  INFORMATION:  Grants 
for  Centers  for  Independent  Living  are 
authorized  by  Title  VII,  Part  B  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C  796e].  Program  regulations  are 
established  at  34  CFR  Pari  366.  The 
purpose  of  th6  Centers  for  Independent 
Living  Program  is  to  establish  and 
operate  Centers  designed  to  provide  a 
combination  of  services  to  severely 
handicapped  individuals  to  enable  them 
to  live  more  independently  in  family  and 


community  or  to  secure  and  maintain 
appropriate  employment.  The  Act 
requires  each  Center  established  and 
operated  under  this  authority  to  have 
substantial  involvement  of  handicapped 
individuals  in  policy  direction  and 
management  of  the  Center. 

Eligible  Applicants: 

The  designated  State  unit  of  the  State 
vocational  rehabilitation  agency  is  the 
principal  eligible  applicant  for  grants 
under  this  program.  However,  if  in  any 
fiscal  year  the  designated  State  unit  has 
not  applied  for  a  grant  within  six  months 
after  the  date  on  which  the  Secretary 
begins  to  accept  applications,  then  any 
local  public  or  private  nonprofit  agency 
within  that  State  may  submit  an 
application. 

Available  Funds: 

The  Congress  has  appropriated 
$27,000,000  for  Independent  living  in 
Fiscal  Year  1985.  The  Rehabilitation 
Amendments  of  1984  Pub.  L.  98-221), 
include  an  authorization  of  $22,000,000 
for  the  Centers  for  Independent  Living 
P*rogram;  of  this  amount,  approximately 
$20,100,000  will  be  required  to  continue 
existing  projects  as  mandated  by  section 
711(f)  of  the  Rehabilitation  Act  of  1973, 
'as  amended.  It  is  estimated  that  the  total 
amount  to  be  reserved  for  the  proposed 
priorities  announced  in  this  notice  will 
be  up  to  $1,900,000.  These  estimates  do 
not  bind  the  Department  of  Education  to 
a  specific  number  of  grants  or  to  the 
amount  of  any  grant. 

Proposed  Priorities: 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3),  the  Secretary  proposes  to 
give  an  absolute  preference  to 
applications  submitted  in  Fiscal  Year 
1985  in  response  to  priorities  to  be 
established.  An  absolute  preference  in 
one  which  permits  the  Secretary  to 
reserve  all  or  a  part  of  a  program's  funds 
solely  for  applications  that  meet  an 
announced  priority.  The  Secretary 
proposes  to  reserve  part  of  the  funds 
appropriated  for  the  Centers  for 
Independent  Living  Program  in  Fiscal 
Year  1985  to  support  projects  in  which 
specific  project  components  or 
activities,  i.e.,  not  an  entire  project, 
implement  announced  program 
priorities.  All  applications  will  be 
evaluated  according  to  selection  criteria 
contained  in  program  regulations  at  34 
CFR  366.31. 

The  proposed  priorities  are  as  follows: 


Priority  1:  Expanding  Services  to 
Additional  Croups  of  Disabled  Persons 

This  proposed  priority  is  intended  to 
enable  those  existing  Centers  for 
Independent  Living  that  have  focused  in 
the  past  on  a  limited  number  of 
disabilities  because  of  tradition,  lack  of 
resources,  or  lack  of  specially  trained 
staff  to  expand  services  to  additional 
disability  populations  with  service 
needs  which  require  specialized  staff, 
techniques,  equipment  or  other 
resources. 

Examples  of  the  type  of  program 
expansion  to  which  this  proposed 
priority  is  addressed  are  programs 
currently  serving  mobility  impaired 
persons  that  wish  to  expand  coverage  to 
persons  with  mental  handicaps: 
programs  currently  serving 
orthopedically  or  neurologically 
impaired  persons  that  wish  to  expand  to 
serve  persons  with  sensory 
impairments,  including  the  deaf/blind; 
programs  currently  serving  persons  with 
mental  handicaps  that  wish  to  expand 
to  serve  physically  disabled  individuals; 
programs  currently  serving  children  that 
wish  to  expand  to  serve  youths  and 
adults;  or  programs  currently  serving 
younger  populations  that  wish  to 
expand  to  serve  older  persons, 
especially  older  blind  persons. 

Services  to  be  developed  under  this 
proposed  priority  will  enable  additional 
numbers  of  severely  handicapped  ^ 

persons  to  live  more  independently  in 
family  and  community  or  to  secure  and 
maintain  employment. 

Priority  2:  Transition  from  School  or 
Institution  to  Community  Living  or 
Employment 

Priority  will  be  given  to  proposals  that 
will  enable  existing  Centers  for  ^ 

Independent  Living  to  provide 
independent  living  services 
cooperatively  with  services  of  other 
community  programs  so  as  to  enhance 
the  abilities  of  severely  disabled 
persons  leaving  school  or  institution  to 
live  more  independently  in  the 
community  or  to  seek  and  maintain 
employment.  Examples  of  other 
community  services  which  should  be 
effectively  integrated  into  a 
comprehensive  approach  are:  local 
housing  and  transportation  authorities: 
State  or  county  Medicaid  agencies  that 
can  assist  in  the  provisions  of  personal 
care  attendant  or  home  based  services; 
State  vocational  rehabilitation  agencies; 
technical  or  vocational  schools  and 
community  colleges;  agricultural 
extension  services  in  rural  areas;  as  well 
as  any  other  service  or  income 
maintenance  programs  which 
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individuals  need  and  are  eligible  to 
receive. 

Projects  supported  under  this 
proposed  priority  must  include 
cooperative  arrangements  with  existing 
community  resources  which  will 
facilitate  the  transition  of  severely 
handicapped  persons  from  school  or 
institution  to  community  living  or 
employment. 

It  is  not  necessary  that  the 
cooperating  community  agencies 
support  the  direct  costs  of  the  project, 
but  it  is  expected  that  they  will 
cooperatively  participate  to  the  fullest 
extent  possible  to  ensure  that  severely 
disabled  persons  leaving  school  or 
institution  achieve  their  maximum 
independence. 

(Information  collection  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  number  1620-0016) 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79  (48 
PR  29158;  June  24, 1983).  The  objective  of 
the  Executive  Order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
State  and  local  processes  for  State  and 
local  government  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comraent 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  priorities. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
document.  All  comments  received  on  or 
before  the  end  of  the  comment  period 
will  be  considered  before  the  Secretary 
issues  final  priorities.  All  comments 
submitted  in  response  to  these  proposed 
priorities  will  be  available  for  public 
inspection  during  and  after  the  comment 
period  in  Room  3317,  Mary  E.  Switzer 
Building,  330  C  Street.  SW.,  Washington, 
D.C.  between  the  hours  of  8:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday  of 
each  week,  except  Federal  holidays.  (29 
U.S.C.  796e) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.132.  Centers  for  Independent  Living] 


Dated:  Noveml>er  30, 1984. 

T.n.  Ben. 

Secretary  of  Education. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

IProlect  No.  7286-001] 

BeUlaft  Associates;  Surrender  of 
Preliminary  Permit 

November  30, 1984. 

Take  notice  that  Beulah  Associates 
Permittee  for  the  Beulah  Power  Proiect 
No.  7286  has  requested  that  its 
preliminary  permit  be  terminated.  The 
Preliminary  Permit  was  issued  on 
December  16, 1983,  and  would  have 
expired  on  May  31, 1985.  The  project 
would  have  been  located  on  Nor&  Fork 
Malheur  River  in  Malheur  County, 
Oregon. 

The  Permittee  filed  the  request  on 
November  1, 1984,  and  the  preliminary 
permit  for  Project  No.  7286  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  imless  that  day  is 
a  Saturday.  Sunday,  or  holiday  at 
described  in  18  CFR  §  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  follovvring 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kennetli  F.  Plumb, 
Secretary. 

|FIt  Doc  B4^S17n  FiM  U.».«(:  MB  ul 
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[Proiect  t«a  7230-001] 

Birch  Creek  Hydro,  tncj  Surrender  of 
Preliminary  Permit 

November  30, 1064. 

Take  notice  that  Birch  Creek  Hydro. 
Inc.,  Permittee  for  the  proposed  Lone 
Pine  Creek  Project  No.  7230,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  October  13. 1983,  and  would 
have  expired  on  September  30, 1985.  The 
project  would  have  been  located  on 
Lone  Pine  Creek,  in  Inyo  County, 
California. 

The  Permittee  filed  the  request  on 


October  11. 1984,  and  the  preliminary 
permit  for  Project  No.  7230  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday,  or  hoUday  at 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  tite,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
KBunetfi  F.  Flunib, 
Secretary. 

pit  Doc  84-3]  712  FUcd  12-5-84. 8:45  ua] 


[Dodnt  No.  G-4S7S-031,  et  aL] 

Cities  Service  Oil  and  Gas  Corporation, 
et  al.;  Applications  for  Certificates. 
Abandonments  of  Service  and 
Petitions  to  Amend  Certificates  * 

November  2B,  1984. 

Take  notice  that  each  of  the 
Applicants  Hsted  herein  has  filed  an 
application  or  petition  pursuant  to 
Section  7  of  the  Natural  Gas  Act  for 
authorization  to  te!l  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  at  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commitsion  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  la  1984,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  petitions  to 
intervene  or  protests  in  accordaoce  with 
the  requirements  of  the  (Commission's 
Rules  of  Practice  and  Procedure  (M  CFR 
385.211,  .214).  AH  protesU  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  at  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 


■  This  notice  doet  not  provide  for  consolidafion 
for  hearing  of  the  leveralinaUert  covered  herein. 
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DockM  Na  and  dlM  MM 


Appfcan 


Purchasar  and  location 


Pnc«p«  1.000  K' 


Pressure 


&-457»4)3t.  D.  Oct  29.  t9S4 
G-1874ftmoi.  O.  Od.  29.  1964 

OBI-IOt-OOI.  E.  Oct  30.  19M 

CI84-4SS-0OI.  E.  Oct  la.  1984 

C«S-2»-00Q.  A.  Oct  28.  1984 

084-30-000.  F.  Oct  31.  1984 

Ct8S-3l-000.  B.  Oct  29.  1984 
O8S-32-000.  F.  Nov  S.  1984 

085-33-000.  A.  Nov  7.  1984 

OeS-34-000.  F.  No*  8.  1984 

O8S-3$-000.  a  Nov  S.  1984 

085-37-000.  B.  Nov  7.  1984 

O8S-38-000.  F.  Nov  9.  1984 

O8S-39-000.  E.  Nov  8.  1984 

085-40-000.  E.  Nov.  «.  1984 

085-42-000.  B.  Nov.  13.  1984 
O8S-«M)00.  B.  Nov  14.  1984 
085-44-000.  B.  Nov   IS.  1984   . 

6-IS451-O0a  Oct  31.  1984 

O8I-50-002.  E.  Nov   13.  1984... 


Obes  Servica  Oil  and  Gas  Corporabon.  PO   Boi 

300,  Tutea.  OWanoma  74102 
Afco  Oil  and  Gas  Conpany.   Dnnsion  ol  Atlanbc 

RiciitaW  Compwiy.  PO  Boa  2819.  Dallas.  Texas 

75221 
PNMp*  RHnlauni  Company  (successor  m  mleresi 

to  PMlpa  Ot  Company).   336  HSAL   BuldKig. 

Ba>1la«M8a.  Oklahoma  74004 
SnC  nodudion  Company  (auocasaor  <n  merest  to 

Southland  Royally  Cornpany).  801  Cherry  Street 

Fori  Wort^  Te<as  76102 
CNG  Produong  Company.  Canal  Place  One.  Sule 

3100.  Nnv  Ortsana.  Louaww  701X 
PhJBpa  Pakolaum  Company  (partal  successor  m 

Maraal  to  Phillips  Oil  Company).  336  HSAL  BuHd- 

vig.  Bameaviaa.  Oklahoma  74004 
Oaes  Servica  O*  and  Gas  Corporalco.  PO   Boa 

300.  Tulsa.  Oklahoma  74t02 
The   Superior   Oil   Compeny   (partial   successor   m 

Merest   K>   Teaaco.   Inc ).   Post  CWice  Bo>   152. 

Houston.  Texas  77001 
CNG  Produoig  Company.  Canal  Place  One.  Sule 

3100.  New  Ortaans.  Louisiana  70130 
Sun  Exptoration  and  Production  Company  (succes- 
sor m  intorest  to  Petro-Le<ns  Funds.  Inc ).  PO 

Box  2880.  Dallas.  Texas  75221 
Faknool  Ol  Corporation _ __ 


Case  Pomeroy  ON  Corporation.  Post  Otiica  Boa 
1511.  MxJIand.  Texas  79702 

Teas  Gas  Exptoration  Corporation  (partal  succes- 
aton  in  inWrast  to  Forest  dl  Corporation).  PO 
Boa  4326.  Houston.  Taxes  77210-4326. 

Enon  Corporation  (successor  n  viWresi  to  Peiro 
La«M  Corporation).  Post  Otfica  Box  2180.  Hous- 
ton. Taiaa  77252-2180. 

do.._ _ 


NoilhwesI   Central   Pipeline  Corporation    Maysville 

Plant  Garvin  County  Oklahoma 
El  Paao  Natural  Gas  Company.  J.H  jmes  Well  *1. 

Section  479.  Block  43.  HSTC  Suraey.  Ochiltree 

Coui>ty.  Texas 
Southern  Natural  Gas  Company.  Si   GatKiei  .\raa. 

Iberville  8  Ascer>sion.  Louisiana 

Arkansas  Louisiana  Gas  Company.  Bonanza  Fwkl 
Sebastian  County.  Arkansas 

Texas  Gas  Transmission  Corporation.  High  Island 

Btock  A-462.  Otishors.  Texas 
Cokjmtxa  Gas  Transmission  Corporation.  Btock  278. 

Vermikon  Aroe.  Offshore  Louoiana 

Transweswm  Pipekne  Co .  Wmchesler  Field.  Eddy 
County.  New  MexK:o 

Coiumtxe  Gas  Transmission  Corporation.  Vermlion 
Bay  F«k).  Vermkon  and  ibena  Parishes.  Louisi- 
ana. 

Natural  Gas  Pipekne  Company  of  America.  West 
Cameron  Btock  564.  Offshore.  Lousiana 

Northwest  Cantral  Pipehne  Corporation  Newcastle 
Plant  Grady  County.  Oklahoma 

Southern  Natural  Gas  Company  and  United  Gas 
Pipe  Lme  Company.  West  Cameron  Area  Btock 
330.  Offshore.  Louisiana 

do 


CokjmtM  Gas  Transmission  Corporalton.  Btock  268. 
Vermlion  Area.  South  Addition  Offshore  Lousiana 

Montana-Dakota  Uliktias  Company   Elk  Basm  FieW. 
Park  County.  Wyoming 

Cotorado  Interstato  Gas  Con^iany.  Elk  Basm  Unil. 


Wagnar  8  Brown.  SuHa  1100  The  Summit  300  N 
ManenfteW.  PO  Box  1714.  Mdtond.  Texas  79702 

Unon  Oil  Company  ol  Caktoma.  Unran  Oa  Center 
PO  Box  7600.  Loa  Angelea.  Cakloma  90051 

George  R  Brown.  San  Jacinto  Bukkng.  Swto  800. 
Houston.  Texas  77002-6266 

QtM  OH  Corporation.  Poal  Offee  Box  2100.  Hous- 
ton. Taxaa  77252. 

PhiHpa  Petrolaum  Company  (sucoeasor  «t  vitarasi 
to  mapa  Oil  Company).  336  HSAL  BuMlng. 
Oklahoma  74004 


Park  County.  Wyoming 
Ariiansas  Louisiana  Gas  Company.  Hemphill  (Gran- 

ito  Wash)  FieW.  Hemphill  County.  Texas 
Transcontinental  Gas  Pipe  Lme  Corporation.  Wiltow 

Woods  FieW.  Terrationne  Pansh.  Lowsvna 
Tranaoontmantal  Gaa  Pipe  Lme  Corporation.  Thtoo- 

daux  FiaM.  LatourcfM  Pansh.  Louisiana 
Tranawestem  Pipekne  Company.  Karmit  and  South 

Kenrnt  FieWs.  Winkier  County.  Texas 
Southern  Natural  Gaa  Company  and  Uniied  Gas 

Pipe  Lme  Company.  Wast  Cameron  Btock  552. 

Offshore  Lounana 
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..   -  '*  "P"."*"  *"  **?'^**  P°^  **  H"  "«••  "•••  Scheduto  42  deitcated  to  Nonhwwl  Central  and  aoM  ai  toe  lailgaM  ol  the  Maysv«a  Gaa  Procaaamg  Ptoni  but  which,  due  to 
^tU  *^''*''^*  »»— *"*  depressed  gas  market  dem»<d.  Nonhweat  a  tartmg  to  purchasa 

^Tha  J.H._Jnaa  Wet  Jto_1    •no  lormar   prottoclive  m   (he  Missosippi   Formation.   Sac    479.    Btock   43    H   has  been   recompleled  as   an   oil   welt  m   the  Cleveland   Zone 
p    jj^TJtH^S;*"  Ph"pe  CM  Company  assignad  to  Appkcant  its  working  mterest  m  the  NaUlbany  Lumber  Company.  Well  No    1.  St  Gabre4  Area.  Iberville  and  Ascwwion 

.    rvl2JJ^E'5»2Siob'*^  Appkcant  ac««red  an  unrkvtoed  6%  mterest  betore  payout  and  an  undnnded  30S  interest  alter  payout  m  the  leases  certified  to  Southland  Royalty  Company 
**pfcanlj»n({  under  Gaa  Piachasa  Contract  dated  Septentoer  26.  1964 

*ENac*iaOaoantoar  1.  1983  PMtps  Ol  Company  aiaigned  to  Appkcant  its  workmg  nierasi  m  Btock  276.  Verrmkon  Area.  Otlshore  Louisiana 
'Gaa  praaawa  ■<  •«  F«aa  Federal  No  1  wen  haa  dackned  to  IN 


,..i___  ,, ^  ^  ., J  •*•  *•**•'  ">  "^  PO^  •'»'•  iha  production  can  no  tongar  be  dekvered  mto  the  Tranawestem  p<>e  line  syswm.  and  mbaatiuenily  no 

osi««naa  naiM  been  maoa  to  iranaa^stam  amce  October.  1983. 

^^^^  S»*toaea  datod  Saptentter  13.  1964.  Texaco  toe.  wblat  canam  at  ito  mterest  m  an  oa  and  gas  lease  tocated  m  Vermikon  Bay  FieW.  Verrmkon  and  Ibena  Panshea.  Louisiana,  to 

'Appkcant  ■  Mtoo  under  Gas  Purchasa  Contract  dated  September  26.  1964 

Jtw^SSSmbv  t^tlSr  "**  Co''«»*«=«  "<*"  Partnersho  Properties  Co .  Petro-Lewo  Producing  Company  II.  and  Petro-Lewis  Funds.  Inc.  to  Sun  Exploration  and  Production  Con^any 
"Caaaadproduckondue  to  dapletton 
."?>.  'nt\mm«  *8edJ_Aaaignriieiit  of  toleresi  to  Ok  and  Gas  Lease  .  executed  by  Appkcant  on  Apnl  11.  1979.  but  effectMe  June  15.  1978.  Forest  assignad  to  Appkcant  an  8  33N 
k"*""  '*''—'  "  *•  °*^  04  and  gas  toaaa  eovenng  Btock  268.  Venmkon  Area.  South  Addition.  Offshore  Lousiana 
If  By  aaaqnmant  dated  May  1.  1964  Exun  acqurad  cartam  acreage  covered  by  ConocO  Inc  cartkcato 

lar  Ihereeller    Production  termmaled  on  August    1960.   and  the  wel  was  pkjggad  and  abandoned  on  Febnjwy   18.    1982 
I  on  December  9.  1982. 

„ .     .  ,.^_  ^    . .    _  J  abandoned.  All  leases  have  exprad  lor  tack  ol  production  The  gas  purchase  contract  Iws  expired 

Appkcant  •  kang  to  cnanoe  delivery  pomts  « 

■•Eilackva  yarch  1.  1984.  RaMpa  Oi  Company  assignad  to  Appkcant  ita  workmg  mterest  m  the  West  Cameron.  Btock  552.  Otlshore.  Louwana 
nng  Codr  A— Initial  aarvioe:  B— Abandonment  C— Amendment  to  add  aoaaga:  D— Amendment  to  detole  acreage.  E— Total  succession.  F— Partial  Succession 


"Contract  tanii  ■  20  years  and  year  to  year  to  yaer 
■*'Gaa  taaanraa  ware  dsplaWd.  The  toaaaa  ware  «opped  o 
"Al  waia  are  daplalad  and  hava  bean  ptoggad  wid  abandc 


(Fit  Doc  •4-31783  Filed  12-5-64:  »45  ami 
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(Docket  No.  ES8S-15-000) 

GuN  States  UtHities  Co.;  Application 

November  29. 1984. 

Take  notice  that  on  November  16. 
1984.  Gulf  States  Utilities  Company 
(Applicant)  filed  an  application  seeking 
an  order  under  Section  204(a)  of  the 
Federal  Power  Act  authorizing  the 


Applicant  to  issue  up  to  1,500.000 
Additional  Shares  of  Common  Stock, 
without  par  value,  pursuant  to  its 
Employee  Slock  Ownership  Plan,  and 
for  exemption  from  competitive  bidding 
requirements. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 


December  16, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
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In  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  motions  to 
intervene  in  accordance  with  the 
Commission's  rules.  The  Application  is 
on  file  with  the  Commission  and 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-31784  Filed  12-5-M:  8;4S  am| 
BILLING  CODE  S717-01-M 


lOodcet  No.  ER85-129-0001 

Iowa  Southern  Utilities  Co.;  Filing 

November  29, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  16. 
1984.  Iowa  Southern  Utilities  Company 
(Iowa)  tendered  for  filing  the  following 
documents: 

(1)  Service  Agreement  dated  July  2, 
1984,  between  Iowa,  and  Mt.  Pleasant 
Municipal  Utilities  including  the 
attachments  thereto  of  an  Exhibit  A  and 
Exhibit  B. 

(2)  Service  Agreement  dated  October 
29, 1984,  between  Iowa  and  the  City  of 
Bloomfield. 

(3)  Revised  Tariff  Sheets  of  Iowa 
FERC  Electric  Tariff  Original  Volume 
No.  1,  all  carrying  an  issue  date  of 
November  13. 1984. 

Iowa  states  that  the  requested 
effective  date  for  the  Tariff  Sheets  is 
February  1. 1985,  to  allow  at  least  60 
days  after  the  date  of  filing.  Requested 
effective  date  for  the  Mt.  Pleasant 
contract  is  October  5. 1984  to  coincide 
with  service  beginning  on  October  5, 
1984.  Requested  effective  date  of  the 
Bloomfield  contract  is  November  5. 1984 
to  coincide  with  service  beginning 
November  5, 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
14, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

|FK  Doc.  84-31785  Filed  12-5-84;  8:45  am| 
BlUJIM  COOe  S717-01-M 


IProject  No.  7289-001] 

Juntura  Associates;  Surrender  of 
Preliminary  Permit 

November  30, 1964. 

Take  notice  that  Juntura  Associates, 
Permittee  for  the  Juntura  Power  Project 
No.  7289  has  requested  that  its 
preliminary  permit  be  terminated.  The 
Preliminary  Permit  was  issued 
December  5, 1983,  and  would  have 
expired  on  May  31. 1985.  The  project 
would  have  been  located  on  Malheur 
River  in  Malheur  County.  Oregon. 

The  Permittee  filed  the  request  on 
November  1, 1984.  and  the  preliminary 
permit  for  Project  No.  7289  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
,  described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 

FR  Doc.  84-31788  Filed  12-5-84:  8:45  am) 
■nXINQ  COOC  8717-01-II 


(Docket  No.  RP82-1 14-010] 

Northwest  Central  Pipeline  Corp^ 
Proposed  Changes  in  FERC  Gas  Tariff 

November  28. 1984. 

Take  notice  that  Northwest  Central 
Pipeline  Corporation  (Northwest 
Central)  on  November  15, 1984,  tendered 
for  filing  First  Revised  Sheet  No.  219  of 
Original  Volume  No.  2  of  its  FERC  Gas 
Tariff.  According  to  S  381.103(b)(2)(iii)  of 
the  Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)],  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee.  which  in  the 
instant  case  was  not  until  November  21, 
1984.  Northwest  Central  states  that  this 
filing  is  being  made  to  reflect  the  recent 
settlement  of  Docket  No.  RP82-114. 

Northwest  Central  states  that  copies 
of  its  filing  were  served  on  all  parties  to 
the  proceedings  in  the  above-cited 
docket. 

Any  person  desiring  to  be  heard  dr  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  Street  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  Ail  such  petitions  or  protests 
should  be  filed  on  or  before  December  6, 
1984.  Protests  will  be  considered  by  the 
Commissioh  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plimib, 
Secretary. 

FR  Doc  84-31787  Filed  12-S-84: 8:4S  am| 
BtLUNO  COOC  8717-01-11 


(Docket  No.  ER85-136-O00] 

Pacific  Power  &  Light  Co^  an  Assumed 
Business  Name  of  PaclficCorp^  Filing 

November  29. 1984 

The  filing  Company  submits  the 
following: 

Take  notice  that  Pacific  Power  &  Light 
Company  (Pacific),  an  assumed  business 
name  of  PacificCorp,  on  November  20, 
1984,  tendered  for  filing  Pacific's 
Revised  Appendix  1  for  the  state  of 
Washington.  The  Revised  Appendix  1 
calculates  an  average  system  cost  of  the 
state  of  Washington  applicable  to  the 
exchange  of  power  between  Bonneville 
Power  Administration  (Bonneville)  and 
Pacific. 

Pacific  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  July  1, 1984,  which  it  claims  is 
the  date  of  commencement  of  service. 

Copies  of  the  filing  were  supplied  to 
Bonneville,  the  Washington  Utilities  and 
Transportation  Commission,  and 
Bonneville's  Direct  Service  Industrial 
Customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
14, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb. 
Secretary. 

\n  Doc  •4-317n  Filed  1I-S-M:  a43  am| 
MXINS  COOC  •717-0t-« 

(Docket  Na  ER95-134-0001 

Portland  General  Electric  Co..;  Filing 

November  29. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  19. 
1984.  Portland  General  Electric 
Company  (PGE)  tendered  for  filing  a 
Summary  of  Sales  made  under  the 
Company's  first  revised  Electric  Service 
Tariff.  Volume  No.  1.  during  September 
of  1984.  along  with  a  cost  justification 
for  the  rates  charged. 

Copies  of  this  filing  were  served  upon 
parties  having  service  agreements  with 
PGE,  parties  to  the  Intercompany  Pool 
Agreement  (revised),  interveners  in 
Docket  No.  ER77-131  and  the  Oregon 
Public  Utility  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
14, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KemMth  F.  Ptiunb, 
Secretary. 

|KR  Dor.  M-317aB  Filed  12-S-M:  ftiS  affl| 
BHJJNO  COOC  1717-01-11 


(Docket  No.  ER«4-39^-001 1 

Public  Service  Company  of  Indiana, 
Inc.;  Filing 

November  29. 1964. 

Take  notice  that  on  October  31. 1984, 
(»ublic  Service  Company  of  Indiana  (PSI) 
tendered  for  filing  a  First  Supplemental 
Agreement,  dated  October  1. 1984,  to  the 
Short-Term  Agreement,  dated  April  1. 
1984.  between  American  Municipal 
Power— Ohio.  Inc.  (AMPO)  and  PSI. 

PSI  states  that  said  agreement 
eliminates  the  contractual  restriction  on 
the  resale  power  by  AMPO. 


Copies  of  this  filing  were  served  upon 
AMPO.  the  Public  Utilities  Commission 
of  Ohio  and  the  (hiblic  Service 
Commission  of  Indiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  on  or  before 
December  15. 1984.  Comments  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Pluml>, 
Secretary. 

|FR  Doc  84-31790  Filed  12-5-M:  »Ai  amj 
BILLING  COOC  (717-10-11 

(Docket  No.  ER85-133-0001 

Southern  Company  Services,  inc^ 
Cancellation 

November  29. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  19, 
1984,  Southern  Company  Services,  Inc. 
(SCS)  tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 
56.  SCS  requests  an  effective  date  of 
December  1, 1982. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
14. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretory. 

|KR  Doc  S4-31791  Filed  12-5-M:  8:45  ani|  _ 

aiLUNQ  COOC  •717-01-«i 


IProject  No.  7138-0011 

Springfield  Associates  ft  2;  Surrender 
of  Preliminary  Permit 

November  30. 1984 

Take  notice  that  Springfield 
Associates  *3,  Permittee  for  the  Hills 
Creek  Project  No.  7138,  has  requested 


that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  7138  was  issued  on  October 
18, 1983,  and  would  have  expired  on 
March  31, 1985.  The  project  would  have 
been  located  on  Hills  Creek  in  Lane 
County.  Oregon,  within  the  Willamette 
National  Forest  near  the  Town  of 
Oakridge,  Oregon. 

The  Permittee  filed  the  request  on 
November  1. 1985.  and  the  preliminary 
permit  for  Project  No.  7138  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site  may  be  filed  on  the  next 
business  day. 
Kenneth  F.  Plumb, 
Secretary. 

\¥V.  Doc  84-31792  Filed  12-S-84:  8:45  «fn| 
BILUNG  COOC  0717-01-11 


I  Docket  No.  ER85- 1 3S-000 1 
Union  Electric  Co.;  Filing 

November  29. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  29, 
1984.  Union  Electric  Company  (UE) 
tendered  for  filing  a  Standby  Electric 
Service  Agreement  dated  November  5, 
1984,  between  Associated  Electric 
Cooperative,  Inc.  and  UE.  Said 
Agreement  provides  for  a  new 
connection  point  in  the  vicinity  of 
Canton,  Missouri. 

UE  requests  an  effective  date  of 
October  1. 1984,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirments. 

Any  person  desiring  to  be  heard  or  to 
protest  ^aid  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
14, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropritate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  84-31793  Filed  12-4-04:  B:4S  ami 
MLUNQ  COOC  (717-01-M 


(ProiM:tNo.S81»-004] 

Woods  Creek,  Inc.;  Surrender  of 
Preliminary  Permit 

November  30, 1984. 

Take  notice  that  Woods  Creek,  Inc., 
Permittee  for  the  Johnson  Creek 
Hydroelectric  Project  No.  5819,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  5819  was  issued  on 
November  1, 1982,  and  would  have 
expired  on  October  30, 1985.  The  project 
would  have  been  located  on  Johnson 
Creek  in  Snohomish  County, 
Washington,  within  the  Snoqualmie 
National  Forest. 

The  Permittee  filed  the  request  on 
October  29, 1984,  and  the  preliminary 
permit  for  Project  No.  5819  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site  may  be  filed  on  the  next 
business  day. 
Kenneth  F.  Plumb, 
Secretary. 

|FK  Doc.  84-31794  Filed  12-5-84:  8  45  ain| 
BILUNG  COOC  (717-01-11 


(Protect  No.  4306-004] 

City  of  HIbbing,  Minnesota  and  City  of 
Hastings,  Minnesota;  Application  for 
Transfer  of  License  (Major) 

December  3. 1964. 

Take  notice  that  the  City  of  Hibbing, 
Minnesota,  (Licensee)  for  the 
Mississippi  River  Locks  and  Dam  No.  2, 
FERC  No.  4306,  and  the  City  of  Hastings, 
Minnesota  (City)  have  requested  that 
the  project  license  be  transferred  from 
the  Licensee  to  the  City. 

The  license  was  issued  on  July  11. 
1983.  Article  46  of  the  license  requires 
the  Licensee  to  start  construction  of  the 
project  within  2  years  from  the  effective 
date  of  the  license  and  to  complete 
construction  within  5  years  of  that  date. 
The  project  is  located  on  the  Mississippi 
River  in  Dakota  and  Washington 
Counties,  Minnesota.  Construction  of 
the  project  has  not  started. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  file  comments. 


a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements,  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  211  or  214, 18 
CFR  385.211  or  385.214.  47  19025-26 
(1982).  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests  or  motions  to  intervene  must  be 
filed  on  or  before  December  25, 1984. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"PROTEST,  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Director,  Division  of  Project 
Management,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  208  RB  at  the  above 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  first  paragraph  of  this  notice. 
Lois  0.  Cashell, 
Acting  Secretary. 

|FR  Due.  84-31813  Filed  12-S--84:  8:45  am) 
■tLUNG  CODE  (717-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  Committee  on  Reduced 
Orbital  Spacings;  Meeting 

December  3, 1984. 

The  first  meeting  of  the  FCC  Advisory 
Committee  for  the  Implementation  of 
Reduced  Orbital  Spacings  Between 
United  States  Domestic  Fixed-Satellites 
will  take  place  on  December  17  as 
indicated  below.  The  purpose  of  this 
advisory  committee  is  to  obtain  expert 
technical  and  operational  advice  on  how 
to  better  implement  2  degree  spacings  in 
the  4/6  and  12/14  GHz  bands. 

Date:  December  17, 1984. 

Time:  9:30  AM. 

Place:  Room  856,  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  D.C. 

Agenda: 

1.  Adoption  of  agenda. 

2.  Introduction  and  background  of 
committee  purpose. 


3.  Committee  work  plan. 

4.  Organization  of  suligroups. 

5.  Method  of  selection  of  committee 
officers. 

6.  Other  business. 

This  meeting  is  open  to  the  public.  For 
more  information  contact  Roger 
Herbstritt  at  the  FCC  on  (202)  634-1624. 
William  (.  Tricardo, 

Secretary,  Federal  Communications 
Commission. 

(FR  Doc  84-31888  HM 12-5-84:  S4S  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Board  of  Tea  Experts;  Notice  of 
Rechartering 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  the 
rechartering  of  the  Board  of  Tea  Experts 
by  the  Commissioner  of  Food  and  Drugs. 
This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act. 
date:  Authority  for  this  committee  will 
expire  on  January  3, 1987,  unless  the 
Commissioner  formally  determines  that 
rechartering  is  in  the  public  interest. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  L  Schmidt  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5600  Fishers 
Une,  Rockville,  MD  20857.  301-443- 
2765. 

Dated:  November  3a  1964. 

Ronald  T.  Ottes, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Ooc  84-31708  FiM  12-5-04;  8:45  am) 

BtiLMO  COOC  4ioe-et-« 


Advisory  Committee  Meeting; 
Cancellation 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  cancelling  the 
telephone  conference  call  meeting  of  the 
Ophthalmic  Devices  Panel  scheduled  for 
December  13, 1964.  The  meeting  was 
announced  by  notice  in  the  Federal 
Register  of  November  14, 1984  (49  FR 
45071). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Murray,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
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Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring.  MD  20910, 
301-427-7940. 

Dated:  November  30. 1984. 

Ronald  T.  Oltes, 

Acting  Associate  Commissioner  for 
Regulatory  A  ffairs. 

|FD  Doc.  a4-317W  Filed  12-3-M;  ta.3«  ami 
BNJJNQ  CODE  41fO-«l-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
(Docket  NOk  D-«4-779;  FR-2050) 

Delegation  of  Auttiority  for  ttie 
Housing  Development  Grant  Program 

AGENCY:  Department  of  l-lousing  and 

Urban  Development  (HUD);  Office  of 

the  Secretary. 

action:  Notice  of  delegation  of 

authority. 

summary:  The  Secretary  is  delegating  to 
the  Assistant  Secretary  for  Housing/ 
FHA  Commissioner  the  responsibility 
and  authority  with  respect  to  the 
Housing  Development  Grant  Program, 
authorized  pursuant  to  section  17  of  the 
U.S.  Housing  Act  of  1937,  42  U.S.C. 
14370. 

EFFECTIVE  DATE:  November  30, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Lawrence  Goldberger,  Director.  Housing 
Development  Grant  Division, 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street.  SW., 
Washington.  D.C.  20410.  Telephone  |202) 
75&-6142  (This  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Section 
301  of  the  Housing  and  Urban  Rural 
Recovery  Act  of  1983  amended  the  U.S. 
Housing  Act  of  1937  by  adding  section 
17  which,  among  other  matters,  provides 
the  Secretary  of  Housing  and  Urban 
Development  with  the  authority  to  make 
development  grants  for  the  new 
construction  or  substantial 
rehabilitation  of  residential  rental 
housing  in  accordance  with  the 
requirements  set  forth  in  that  section. 
Grants  are  to  be  made  to  eligible 
grantees  on  the  basis  of  applications 
submitted  to  and  approved  by  the 
Secretary  in  accordance  with  statutory 
criteria  and  regulations  prescribed  by 
the  Secretary.  The  Secretary  is 
delegating  his  authority  under  section  17 
to  the  Assistant  Secretary  for  Housing/ 
FHA  Commissioner  as  follows: 

Section  A.  Authority  Delegated 

The  Assistant  Secretary  for  Housing- 
FHA  Commissioner  shall  exercise  all 
the  power  and  authority  of  the  Secretary 


with  respect  to  the  Housing 
Development  Grant  Program,  pursuant 
to  section  17  of  the  U.S.  Housing  Act  of 
1937. 

"Section  B.  Authority  to  Redelegate 

The  Assistant  Secretary  for  Housing/ 
FHA  Commissioner  is  authorized  to 
redelegate  to  the  employees  of  the 
Department  any  of  the  authority 
delegated  by  Section  A,  except  the 
authority  to  issue  rules  and  regulations. 

Autliorily:  Sec.  7(d)  of  the  DeparlmenI  of 
Housing  and  Urban  Development  Act.  42 
use.  3535(d|:  Sec.  17  US  Housing  Act  of 
1937,  42  U.S.C.  14370. 

Dated:  November  3a  1984. 
Samuel  R.  Kerce.  |r.. 

Secretary,  f  lousing  and  Urban  Development. 

\n  Doc  M-31B39  Filnl  12-$-M:  MS  ainl 
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Office  Of  ttte  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-B4-1469;  FR-2041] 

Section  312  Retiabilitation  Loan 
Program;  Interest  Rates 

agency:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

action:  Notice  of  section  312  Interest 

Rates. 

summary:  This  notice  establishes  new 
interest  rates  for  direct  loans  made  by 
the  Department  under  section  312  of  the 
Housing  Act  of  1964.  The  interest  rates 
established  under  this  Notice  shall  be 
applicable  to  any  loan  (1)  where  the 
loan  application  has  been  submitted  to 
the  approving  authority  after  the  date  of 
publication  of  this  Notice,  or  (2)  where 
the  loan  application  was  submitted  to 
the  approving  authority  before  the  date 
of  publication  of  this  Notice  but  was  not 
approved  before  January  1. 1985.  In  the 
section  312  Program,  a  loan  is 
considered  approved  when  an 
authorized  HUD  official  or  the 
approving  official  under  a  local  "loan 
approval  agreement"  between  HUD  and 
a  public  body,  approves  the  loan 
application. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ehrmann.  Deputy  Director. 
Office  of  Urban  Rehabilitation,  Room 
7170,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  D.C.  20410.  (202)  755-5685. 
(This  is  not  a  toll  free  number. 
supplementary  information:  The 
Department's  statutory  authority  to 
make  direct  loans  for  the  purpose  of 
fmancing  the  rehabilitation  of  properties 


is  found  at  42  U.S.C.  1452b  (section  312 
of  the  Housing  Act  of  1964).  Under  42 
U.S.C.  1452(c).  for  "loans  to  families 
with  adjusted  incomes  of  not  more  than 
80  per  centum  of  the  median  income  for 
the  area  .  .  .",  the  interest  rate  may  not 
exceed  three  percent  per  year.  For  all 
other  loans,  including  loans  to  families 
with  adjusted  incomes  greater  than  80 
percent  of  the  median  income,  the 
interest  rate  charged  may  range  from 
above  three  percent  to  a  rate  that  does 
not  "exceed  the  current  average  market 
yield  on  outstanding  marketable 
securities  of  the  United  States  with 
remaining  periods  to  maturity 
comparable  to  the  terms  of  loans  made 
pursuant  to  this  section,  adjusted  to  the 
nearest  one-eight  of  one  per  centum." 
The  80th  percentile  of  median  income 
for  the  area,  adjusted  for  family  size,  is 
determined  by  the  Department  in 
accordance  with  the  policies  and 
procedures  it  currently  uses  in 
administering  Section  8  assistance 
programs  under  the  United  States 
Housing  Act  of  1937. 

The  new  intrest  rates  on  section  312 
loans  shall  be  as  follows: 

(1)  For  an  owner-occupant  of  a  one-  to 
four-unit  property,  whose  family  income 
does  not  exceed  80  percent  of  the 
median  family  income  for  the  area, 
adjusted  for  family  size,  the  intrest  rate 
shall  be  three  percent.  Two  or  more 
unrelated  individuals  who  own  and 
occupy  a  property  as  tenants-in-common 
or  joint  tenants  will  have  their  incomes 
added  together  and  will  be  treated  as  a 
two  or  more  person  family  for  purposes 
of  this  provision. 

(2)  For  all  other  borrowers  (including 
partnerships,  corporations  and  other 
legal  entities,  as  well  as  persons  and 
families  with  incomes  exceeding  80 
percent  of  median  income  for  the  area), 
the  interest  rate  shall  be  based  on  the 
yield  of  government  securities  for  the 
term  most  comparable  to  the  section  312 
loan  term.  This  rate  can  be  obtained  by 
reference  to  the  Federal  Reserve 
Statistical  Release  H.15  (519).  which  is 
published  each  week  and  lists  the  yield 
of  U.S.  Treasury  securities  adjusted  to  a 
constant  maturity.  The  release  publishes 
daily,  weekly,  and  monthly  yields  for 
the  preceding  period.  The  applicable 
rate  for  section  312  loans  shall  be  the 
most  recently  available  interest  rate 
value  for  U.S.  Treasury  securities  of 
comparable  maturity  (adjusted  to  the 
nearest  one-eight  of  a  percent)  at  the 
time  that  a  loan  application  is  approved. 
The  interest  rate  value  (rounded  to  the 
nearest  one-eight  of  one  percent)  shall 
be  the  contract  interest  rate,  provided 
that  the  loan  is  closed  within  60  days 
from  the  time  it  is  approved.  If  the 
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application  is  not  closed  within  the  60- 
day  period,  a  new  application  will  be 
required  and  the  interest  rate  will  be  the 
rate  for  the  appropriate  U.S.  Treasury 
security  that  is  most  recently  available 
at  the  time  a  new  application  is 
approved.  Thus,  for  a  20-year  loan,  the 
rate  would  correspond  to  the  interest 
rate  value  for  U.S.  Treasury  securities 
adjusted  to  constant  maturities  of  20 
years:  for  a  10-year  loan,  the  rate  would 
correspond  to  the  interest  rate  value  for 
U.S.  Treasury  securities  adjusted  to 
constant  maturities  of  10  years,  etc.  If 
the  term  of  a  loan  does  not  correspond 
exactly  to  a  constant  maturity  for  U.S. 
Treasury  securities  for  which  an  interest 
rate  value  is  constructed  by  the  U.S. 
Treasury  Department,  the  loan  interest 
rate  would  be  the  same  as  that  for  the 
U.S.  Treasury  securities  having  a 
maturity  that  most  closely  approximates 
the  loan  term  [e.g..  a  loan  with  an  eight- 
year  term  would  have  an  interest  rate 
corresponding  to  the  U.S.  Treasury 
securities  adjusted  to  a  constant 
maturity  of  seven  years). 

Finally,  if  the  loan  term  is  a  number 
(of  years)  that  is  exactly  midway 
between  two  constant  yield  values,  the 
loan  interest  rate  would  correspond  to 
the  interest  rate  value  for  U.S.  Treasury 
securities  that  is  the  lower  of  the  two 
possibilities.  For  example,  if  a  loan  term 
is  six  years,  the  loan  interest  rate  would 
correspond  to  the  lower  interest  rate 
value  for  U.S.  Treasury  securities  having 
a  constant  maturity  of  five  years  or 
seven  years. 

Notwithstanding  the  scale  of  interest 
rates  directed  by  this  notice,  localities 
are  to  comply  with  the  priority,  as 
required  by  section  312(a)  of  the 
Housing  Act  of  1964.  as  amended,  for 
applications  from  low-  and  moderate- 
income  persons  who  will  own  and 
occupy  the  property  after  rehabilitation. 
For  the  rehabilitation  of  single  family 
properties,  the  term  "low-  and 
moderate-income"  means  income  which 
does  not  exceed  95  percent  of  the 
median  income  for  the  area. 

For  the  rehabilitation  of  multifamily 
properties,  the  property  must  be  located 
in  a  low-  or  moderate-income 
neighborhood  or  a  majority  of  the 
property's  initial  tenants  after 
rehabilitation  must  be  low-  or  moderate- 
income  using  the  95  percent  of  median 
income  standard.  The  property  shall 
also  be  in  an  area  otherwise  qualifled 
for  section  312  lending  [e.g.,  necessary 
or  appropriate  to  the  execution  of  a 
Community  Block  Grant  program  or  a 
section  810  Urban  Homesteading 
program). 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 


regulations  in  24  CFR  Part  50.  which 
implements  section  102(2](C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk.  Room  10276, 451 
Seventh  Street,  SW.,  Washington.  D.C. 
20410. 

The  section  312  Rehabilitation  Loan 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as 
program  number  14.220. 

Authority:  Sec.  312  of  the  Housing  Act  of 
1964,  (42  U.S.C.  145b);  sec.  7(b).  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  November  30. 1984. 
lack  R.  Stokvis, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

|FR  Doc  84-31040  Filed  12-5-S4;  •^4S  ami 
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(Docket  No.  N-64-146;  FR-203S] 

Mortgage  Insurance;  Ctianges  to  tfte 
Maximum  Mortgage  Limits  for  Single 
Family  Residences,  Condominiums 
and  Manufactured  Homes  and  Lots 

agency:  Office  of  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner.  HUD. 

action:  Notice  of  revisions  to  FHA 
maximum  mortgage  limits  for  high-cost 
areas. 

summary:  This  Notice  amends  the 
listing  of  areas  eligible  for  "high-cost" 
mortgage  limits  under  certain  of  HUD's 
insuring  authorities  under  the  National 
Housing  Act  by  adding  eight  areas  and 
further  increasing  the  limits  of  a 
previously  designated  high-cost  area. 
Mortgage  limits  are  adjusted  in  an  area 
when  the  Secretary  determines  that 
middle-  and  moderate-income  persons 
have  limited  housing  opportunities 
because  of  high  prevailing  housing  sales 
prices. 

FOR  further  INPORMA'nON  CONTACT: 

For  single  family:  Brian  Chappelle, 
Acting  Director.  Single  Family 
Development  Division.  Room  927a 
Telephone  (202)  755-8720.  For 
manufactured  homes:  Christopher 
Peterson.  Director,  Office  of  Title  I 
Insured  Loans.  Room  9160,  Telephone 
(202)  755-6880;  451  Seventh  Street.  SW.. 
Washington.  D.C.  20410.  {Telephones  are 
not  toll-free  numbers.) 


SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Housing  Act  (NHA)  (12 
U.S.C.  1710-1749)  authorizes  HUD  to 
insure  mortgages  for  single  family 
residences  (from  one-  to  four-family 
structures),  condominiums, 
manufactured  home  lots,  and 
manufactured  homes,  combination 
manufactured  homes  and  lots.  The 
NHA.  as  amended  by  the  Housing  and 
Community  Development  Act  of  1980 
and  the  Housing  and  Community 
Development  Amendments  of  1981. 
permits  HUD  to  increase  the  maximum 
mortgage  limits  under  most  of  these 
programs  to  reflect  regional  differences 
in  the  cost  of  housing.  In  addition, 
sections  2(b)  and  214  of  the  NHA 
provide  for  special  high-cost  limits  for 
insured  mortgages  in  Alaska.  Guam  and 
Hawaii. 

The  Housing  and  Urban-Rural 
Recovery  Act  of  1983  (Pub.  L.  98-181, 
November  30. 1983)  (the  1983  Act) 
further  amended  HUD's  insuring 
authority.  Of  particular  interest  here  are 
(1)  the  authorization  to  insure 
condominium  in  high-cost  areas  at  the 
same  levels  as  the  high-cest  limits  for 
one-family  residence  insured  under 
section  203(b)  of  the  National  Housing 
Act;  and  (2)  the  authorization  to 
increase  maximum  loan  limits  under  the 
Title  I  loan  insurance  program  for 
combination  manufactured  home  and  lot 
loans  and  for  individual  lot  loans  in 
high-cost  areas,  so  long  as  the 
percentage  increase  in  the  maximum 
loan  limit  does  not  exceed  the 
percentage  increase  made  to  a  one- 
family  residence  in  the  area  authorized 
under  section  203(b)  of  the  NHA. 

The  Department  implemented  these 
provisions  of  the  1983  Act  in  related 
documents  published  in  the  Federal 
Register  on  April  11, 1984  (see  49  FR 
14332, 14335, 14336),  effective  May  22, 
1984.  These  documents  also  amended 
the  Department's  rules  to  codify  the 
procedure  of  announcing  high-cost 
mortgage  limits  for  single  family 
residences,  condominiums,  combination 
manufactured  homes  and  lots  and 
manufactured  home  lots  by  notice  in  the 
Federal  Register  (see  the  April  11. 1984 
documents,  amending  24  CFR  201.1504. 
203.18b.  203.29.  234.27.  and  234.49).  In 
addition,  the  documents  codified  the 
procedure  whereby  a  party  may  request 
an  alternative  mortgage  limit  (see  the 
same  sections  cited  above). 

On  May  22. 1984.  the  Department 
published  a  revised  list  of  areas  eligible 
for  "high-cost"  mortgage  limits,  which 
contained  several  new  features.  (See  49 
FR  21520).  First,  there  was  no  separate 
listing  for  condominium  units,  since 
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these  limits  are  now  the  same  as  those 
for  other  one-family  residences.  Second, 
the  hsting  included  instructions  on  how 
to  compute  the  high-cost  limits  for 
combination  manufactured  homes  and 
lots  and  individual  lots,  and  specified 
the  special  high-cost  amounts  for 
manufactured  homes,  combination 
manufactured  homes  and  lots  and 
individual  lots  insured  in  Alaska,  Guam 
and  Hawaii.  And,  third,  it  made  changes 
to  the  list  based  on  a  new  definition  of 
"metropolitan  area." 

This  Document 

Today's  document  adds  the  following 
jurisdictions  to  the  listing  of  high-cost 
areas:  Berkshire  County,  Massachusetts, 
Chester  County,  Pennsylvania, 
Delaware  County.  Pennsylvania. 
Montgomery  County,  Pennsylvania. 
Guilford  County.  North  Carolina, 
Fayette  County,  Kentucky,  Routt 
County,  Colorado  and  Grand  County, 
Colorado.  In  addition,  the  Department  is 
further  increasing  the  limits  for 
Maricopa  County.  Arizona. 

These  amendments  to  the  high-cost 
areas  appear  in  two  parts.  Part  I 
explains  high-cost  limits  for  mortgages 
insured  under  Title  I  of  the  National 
Housing  Act.  Part  II  lists  any  changes 
for  single  family  residences  insured 
under  sections  203(b).  and  234(c)  of  the 
National  Housing  Act. 

Accordingly,  the  Commissioner 
hereby  amends  the  list  of  high-cost 
mortgage  limits  by  adding  eight 
jurisdictions  and  further  increasing  the 
limits  for  Maricopa  Counter  Arizona  as 
set  forth  in  Part  II  of  the  following  Table: 

National  Housing  Act  High-Cost 
Mortgage  Limits 

/.  Title  I:  METHOD  OF  COMPUTING 
UMITS 

A.  Section  2(b)(1)(D).  Combination 
manufactured  home  and  lot  (excluding 
Alaska,  Guam  and  Hawaii):  To 
determine  the  high-cost  limit  for  a 
combination  manufactured  home  and  lot 
loan,  multiply  the  dollar  amount  in  the 
"one-family"  column  of  Part  II  of  this  list 
by  .80.  For  example,  Bristol  County,  MA, 
has  a  one-family  limit  of  $81,200.  The 
combination  home  and  lot  loan  limit  for 
Bristol  County  is  $81,200  x  .80,  or 
$64,960. 

B.  Section  2(b)(1)(E).  Lot  only 
(excluding  Alaska,  Guam  and  Hawaii): 
To  determine  the  high-cost  limit  for  a  lot 
loan,  multiply  the  dollar  amount  in  the 
"one-family"  column  of  Part  II  of  this  list 
by  .20.  For  example,  Bristol  County,  MA, 
has  a  one-family  limit  of  $81,200.  The  lot 
only  loan  limit  for  Bristol  County  is 
$81,200  x  .20,  or  $16,240. 


C.  Section  2(b)(2).  Alaska,  Guam  and 
Hawaii  limits:  The  maximum  dollar 
limits  for  Alaska,  Guam  and  Hawaii 
may  be  140%  of  the  statutory  loan  limits 
set  out  in  section  2(b)(1).  Accordingly, 
the  dollar  limits  for  Alaska,  Guam  and 
Hawaii  are  as  follows: 

1.  For  manufactured  homes:  $36,700. 
($40,500  X  140%). 

2.  For  combination  manufactured 
homes  and  lots:  $75,600.  ($54,000  x 
140%). 

3.  For  lots  only:  $18,900.  ($13,500  x 
140%). 

//.  Title  II:  Updating  of  FHA  Sections 
203(b)  and  234  Areawide  Mortgage 
Limits. 
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Dated:  November  30, 1984. 
Mauiica  L  Barksdale, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner.                                  " 

jFR  Doc  M-31B38  Filed  12-Va4:  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttie  Secretary 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 


submitted  to  the  OfHce  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Office  of  the  Secretary  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
30  days  directly  to  the  Clearance  Officer 
and  to  the  Office  of  Management  and 
Budget  Interior  Department  Desk 
Officer.  Washington.  D.C.  20503. 
telephone  202-395-7313. 

Title:  Information  Collections  Related 
to  Specific  Procurement  Transactions. 

Abstract:  Respondents  supply 
information  and  data  on  progress 
experienced  or  performance  of 
individual  contract  requirements.  This 
information  allows  the  Department  to 
determine  if  required  progress  is  being 
made  on  the  contract. 

Bureau  Form  Number  None 
Frequency:  On  occasion 
Description  of  Respondents: 

Government  Contractors 
Annual  Responses:  14,400 
Annual  Burden  Hours:  43,200 
Bureau  Clearance  Officer  John 

Strylowski  202-343-6191 
November  30, 1984. 
Colonel  C  Armstrong, 
Chief.  Division  of  Acquisition  and  Grants, 
Office  of  Acquisition  and  Property 
Management. 

|hR  Doc.  84-31831  Filed  12-S-S4;  6:45  am) 
MLUNQ  CdoC  4Ste-10-M 


Reduction  of  Information  Collected 
From  Small  Businesses 

Since  1980.  the  Department  of  the 
Interior  has  engaged  in  an  ongoing 
examination  of  information  collections 
(such  as  forms,  reports,  surveys, 
compliance  requirements,  etc.)  imposed 
on  the  public  to  determine  how  these 
collections  can  be  made  less 
burdensome.  During  fiscal  year  1985  the 
Department  is  continuing  this  review 
process,  with  special  emphasis  on 
information  collected  from  small 
businesses. 

This  notice  is  being  published  to 
expand  the  review  by  requesting 
suggestions  and  comments  from  small 
business  owners  from  whom  the 
Department  collects  information.  If  you 
are  the  owner  of  a  small  business  who 
completes  forms  or  supplies  information 
to  any  bureau  or  office  of  the 
Department  of  the  Interior  and  feel  that 
the  requirement  is  too  burdensome, 
please  contact  the  Department  at  the 


been  made  in  accordance  with  HUD 


not  toll-free  numbers.) 


listing  for  condominium  units,  since 
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address  below.  When  you  contact  us. 
identify  the  information  collection  you 
feel  is  too  burdensome  (give  the  form 
number,  regulation,  or  submit  a  copy), 
and  tell  us  how  you  think  it  could  be 
simplified,  and  include  an  address  or 
phone  number  so  that  we  may  contact 
you.  Address  comments  and  suggestions 
to:  Division  of  Directives  and  Regulatory 
Management,  Office  of  Information 
Resources  Management,  Room  7357, 
Department  of  the  Interior,  Washington. 
DC.  20240. 

Dated:  November  28, 1984. 
foseph  E.  Doddridge.  )r.. 

Deputy  Assistant  Secretary  oftlie  Interior. 

FK  Doc.  M-3182S  Filed  12-S-B4:  8:45  ami 
aiUJNO  COOC  4310-10-11 


Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tril>e;  Wintu  Indians  of  Central 
Valley 

November  27, 1984. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.8(a)  (formeriy 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Wintu  Indians  of  Central 
Valley,  c/o  Mr.  Loren  P.  Timmons. 
Toyon  Wintu  Center.  P.O.  Box  669, 
Central  Valley,  California  96109:  has 
filed  a  petition  for  acknowledgment  by 
the  Secretary  of  the  Interior  that  the 
group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  on  October  26. 1984.  The 
petition  was  forwarded  and  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  S  83.8(d)  (formeriy  S  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  or  legal 
arguments  ii)  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
Bureau  of  Indian  Affairs  files. 

The  petition  may  be  examined  by 
appointment  in  the  Division  of  Tribal 
Government  Services,  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  18th 


and  C  Streets.  NW.,  Washington,  D.C. 

20242. 

|ohn  W.  Frits, 

Acting  Assistant  Secretary — Indian  Affairs. 

|FR  Doc.  84-31822  Ftlad  I2-S-84:  845  aai| 
WLUNO  CODE  4310-07-M 

Bureau  of  Land  Management 

Colorado-Ute  Electric  Association, 
inc..  Record  of  Decision 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Availability  of  Record  of 
Decision  (ROD). 

summary:  Pursuant  to  40  CFR  1505.2,  the 
Montrose  and  Grand  Junction  BLM 
Districts  have  jointly  issued  a  ROD  to 
authorize  a  right-of-way  for  Colorado- 
Ute  Electric  Association,  Inc.  for 
construction  of  a  single  circuit  345  kV 
transmission  line  and  associated 
facilities  on  public  lands  in  Colorado 
between  Rifle  and  the  New  Mexico  state 
line.  The  ROD  was  signed  on  November 
1  and  2, 1984. 

Copies  of  the  ROD  are  available  for 
public  inspection  at  the  Montrose 
District  Office,  Bureau  of  Land 
Management.  2465  South  Townsend, 
Montrose.  Colorado  81401.  and  the 
Grand  Junction  District  Office,  Bureau  of 
Land  Management,  764  Horizon  Drive. 
Grand  junction,  Colorado  81501. 

FOR  FURTHER  INFORMATION  CONTACT 

Gordon  Bentley,  Chief  Planning  and 
Environmental  Assistance.  Bureau  of  - 
Land  Management.  2465  South 
Townsend,  Montrose.  Colorado  81401. 
Telephone:  (303)  249-7791.. 

Paul  W.  Airaamith, 

District  Manager. 

|FR  Doc.  S4-31B30  Filed  12-5-St.  8:45  am] 
BtLUNO  COOC  4310-JSHI 


lOR  33316] 

Realty  Action  for  Exchange  of  Public 
Land  for  Private  Land  in  Harney 
County,  OR 

The  following  described  lands  have 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  Section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2756: 
43  U.S.C.  1716): 

Willamette  Meridian 

T.  25  S..  R.  35  E. 
Sec.  5,  Lots  1.  2,  3,  and  4; 
Sec.  6.  All: 
Sec  8,  Ail' 

Sec.  18.  Lots  1.  2.  3,  and  4.  EHNWV*.  NEy4. 
SV^SE^. 


The  area  described  aggregates 
approximately  1907.93(  +  ]  acres  in  Harney 
County.  In  exchange  for  all  or  some  of  these 
lands  the  United  Slates  will  acquire  the 
following  described  private  land  from  Mr. 
Walt  McEwen: 

Willamette  Meridian 

T.  24  S..  R.  35  E..  W.M. 

Sec.  5,  All: 

Sec.  19.  WVkEV^.  EWWM: 

Sec.30,  EV^WV^: 

Sec.  31.  Lots  1,  2.  3.  and  4.  E>AWMi. 

The  area  described  aggregates 
approximately  1435.66(:!:]  acres  in  Harney 
County. 

The  purpose  of  the  exchange  is  to 
facilitate  the  resource  management 
program  of  the  Bureau  of  Land 
Management  and  to  enhance  the  range 
management  potential  for  the  area.  This 
exchange  also  entails  the  acquisition  of 
a  larger  portion  of  Alder  Creek  and  an 
increase  in  riparian  habitat  for  the  area. 
The  Federal  lands  that  will  be 
exchanged  are  hard  to  manage  parcels 
mostly  surrounded  by  the  private  lands 
of  the  exchange  proponent. 

This  proposal  is  consistent  with 
Bureau  planning  for  the  lands  involved 
and  has  been  discussed  with  State  and 
local  officials.  The  public  interest  will  be 
well  served  by  making  this  exchange. 
The  comparative  values  of  the  lands 
exchanged  are  approximately  equal  and 
the  acreage  will  be  adjusted  and/or 
money  will  be  used  to  equalize  the 
values  upon  completion  of  the  final 
appraisal  of  the  lands.  Any  monetary 
adjustments  made  will  be  for  no  more 
than  25%  of  the  appraised  value  of 
Federal  lands  involved. 

The  exchange  will  be  subject  to: 

(1)  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
under  the  Act  of  August  30. 1890. 

(2)  Valid,  existing  rights  including  but 
not  limited  to  any  right-of-way. 
easement,  or  lease  of  record. 

Publication  of  this  notice  has  the 
effect  of  segregating  all  of  the  above 
described  Federal  land  from 
appropriation,  under  the  public  land 
laws  and  these  lands  are  further 
segregated  from  appropriation  under  the 
minir\g  laws,  but  not  from  exchange 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  The  segregative  effect  of  this 
notice  will  terminate  upon  issuance  of 
patent  or  in  two  years  from  the  date  of 
the  publication  of  this  notice,  whichever 
occurs  first. 

Detailed  information  concerning  the 
exchange  is  available  for  review  at  the 
Bums  District  Office  of  the  Bureau  of 
Land  Management.  74  South  Alvord, 
Bums.  Oregon  97^20. 
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For  a  period  of  45  days,  interested 
parties  may  submit  comments  to  the 
Bums  District  Manager  at  the  above 
address.  Any  adverse  comments  will  be 
evaluated  by  the  Oregon  State  Director. 
BLM.  who  may  vacate  or  modify  this 
realty  action  and  issue  a  Hnal 
determination.  In  the  absence  of  any 
action  by  the  State  Director,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

Dated:  Noveiiil>er  19, 1984. 
Thomas  R.  Thompson, 
Associate  District  Manager. 

|FK  Ooc  S«-3182S  Tiled  IZ-S-M;  8.4S  amj 
MUJNO  COW  431«-33-l^ 


Conveyanc*  of  PuMic  Land 
Reconveyed  Land  Opened  to  Entry; 
Arizona 

(A1794ai 

Notice  is  hereby  given  that  the 
following  described  land  has  been 
transferred  out  of  Federal  ownership 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978  in  exchange  for  privately  owned 
land.  The  land  transferred  to  private 
ownership  is  described  as: 

Gila  and  Salt  Rivw  Meridian 
T.  4  N..  R.  14  W.. 

Sec  2a  Lots  2.  3,  6.  SWV4NEV4.  WWiSEy4. 
SEy4SEy4: 

Sec  21.  Lots  2: 

Sec  28.  Lots  3,  4.  S.  NWV4NWV4.  SMsNWV*, 
NWV4SEV4.S>^SEV4: 

Sec  32.  NEV4SWy4. 
T.  4  N..  R.  15  W, 

Sec  14.  SEy4. 

Comprising  795.10  acres  in  1^  Paz  County. 

Land  acquired  by  the  United  States  is 
described  as: 

Gila  and  Salt  River  Meritlian 

T.  3  N..  R.  14  W.. 

Sec  32.  N'/^. 

T.  5  N..  R.  16  W., 

Sec9.  W'A. 

Comprising  640.00  acres  in  La  Paz  County. 

The  exchange  was  made  based  on 
approximately  equal  values. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  transfer  of 
public  land  and  acquisition  of  private 
land  by  the  Federal  Government. 

The  land  acquired  by  the  Federal 
Government  in  this  exchange  will 
become  subject  to  operation  of  the 
public  land  laws,  generally,  at  10:00  a.m. 
on  January  8, 1985.  The  State  of  Arizona 
has  reserved  one  sixteenth  of  all  oil,  gas, 


coal  and  other  minerals  in  the  NV?  of 

sec.  32.  T.  3  N.,  R.  14  W. 

Don  R.  Mitchell, 

Chief.  Branch  of  Lands  and  Minerals. 

|FR  Doc.  S^-aiTgg  Filed  tZ-S-fti:  8:45  wnl 
BIUJNO  CODE  4310-S2-M 


Casper  District  Advisory  Council; 
Meeting  Cancellation 

agency:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Cancellation  of  Casper  District 

Advisory  Council  Meeting. 

summary:  The  Casper  District  Advisory 
Council  meeting  scheduled  for 
December  4-5, 1984,  at  the  Buffalo 
Federal  Savings  and  Loan  Building, 
Buffalo,  Wyoming  has  been  canceled.  It 
will  be  rescheduled  later  in  the  spring. 

FOR  FURTHER  INFORMATION  CONTACT: 

Runore  Wycoff,  Bureau  of  Land 
Management,  951  North  Poplar  Street, 
Casper,  WY  82601.  (307)  261-5557. 

Dated:  November  28. 1984. 
lames  W.  Monroe, 

District  Manager. 

|FK  Doc  t*-nT»  Filed  12-S-84:  8:45  ■m| 
MUJNG  COOE  4310-«4-M 


Designation  of  Ash  Valley  Research 
Natural  Area  (RNA);  Lassen  County, 
CA 

summary:  Pursuant  to  the  authority  in 
43  CFR  8223,  the  following  lands  are 
designated  as  a  Research  Natural  Area 
(RNA). 

Mt  Diablo  Meridian;  Lassen  County, 
California 

T.37N.,  R.llE.. 

Sec.  5,  Lot  4,  SWy4NWy4,SWy4NEy4. 
W'/iSEy4.andSWV4. 

Sec  8,  NV4NWy4.W'/iNEy4.SEy4,E'/4SWy4. 

Sec  9,  SEW.,  E/'/i!SWy4.  swy4Swy4. 
T.38N.,  R.llE., 

Sec  32.  SWy4SWy4,  and  SEy4SEy4. 

These  lands,  designated  the  Ash  Valley 
RNA,  total  1120.58  acres  of  BLM  administered 
lands. 

This  designation  is  being  made  to 
provide  protection  for  five  sensitive 
plant  species.  The  area  will  be 
preserved  for  research  and  education 
purposes  and  the  continued  existence  of 
the  sensitive  plants  and  their  habitat 

This  area  and  management  criteria 
were  developed  through  the  planning 
process  (43  CFR  Part  1610)  which 
included  three  stages  of  public 
participation.  The  resulting  document, 
the  Resource  Management  Plan  Record 
of  Decision  for  the  Alturas  Resource 
Area,  signed  August  28, 1984.  published 
land  use  decisions  and  required  support 
needs.  These  support  needs  included  the 


development  of  a  Habitat  Management 
Plan  (HMP)  for  the  Ash  Valley  RNA, 
restriction  of  off  highway  vehicle  (OHV) 
use.  and  acquisition  of  private  land  in 
the  Ash  Valley  RNA  area.  The  HMP  will 
incorporate  management  objectives  and 
the  specific  actions  needed  to  meet 
these  objectives. 

DATE:  The  designation  of  the  Ash  Valley 
Research  Natural  Area  (RNA)  is 
effective  upon  publication  of  this  notice. 

ADDRESS:  For  further  information 
regarding  the  Resource  Management 
Plan  and  the  Ash  Valley  RNA  contact: 
Richard  ).  Drehobl.  Area  Manager, 
Alturas  Resource  Area,  P.O.  Box  771. 
Alturas,  CA  96101. 
Lynda  |.  Roush, 
Acting  Alturas  Area  Manager. 

|FR  Doc  »4-318ae  Filed  t2-S-S4:  8:4S  am] 
BIUJNO  COOC  431»-«4-M 


Realty  Action;  Recreation  and  Public 
Purposes  Classification;  Minnesota 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Land  Classification  for 
Recreation  and  Public  Purposes.  Itasca 
and  St.  Louis  Counties.  ES>-31843  and 
ES-31845. 

summary:  The  following  public  islands 
have  been  examined  and  found  to  be 
suitable  for  classification  and  sale  under 
the  Recreation  and  Public  Purposes  Act 
of  )une  14, 1926,  as  amended  (43  U.S.C. 
869): 

Fourth  Principal  Meridian,  Minnesota 

1.  ES-31843,  Scenic  State  Park.  Itasca 
County:  T.  60N.,  R25W..  Tract  37,  0.10  acres, 
island  in  Sandwich  Lake. 

2.  ES-31845  Tower  Soudan  State  Park.  St. 
Louis  County:  T.  62N..  R.  15W.,  Tracts  64.  65, 
66,  67,  6a  69,  70.  71.  72,  73,  74,  and  75.  total  of 
0.93  acres,  12  islands  in  Lake  Vermilion. 

The  Minnesota  Department  of  Natural 
Resources  has  applied  for  these  islands 
so  that  they  can  be  added  to  Scenic  and 
Tower  Soudan  State  Parks  to  be  used 
for  recreational  purposes. 
.   The  islands  are  physically  suited  to 
the  proposed  use  and  are  not  of  national 
significance.  Since  the  islands  are 
valuable  for  a  State  program  they  are 
considered  chiefly  valuable  for  public 
purposes  and  therefore  suitable  for 
classification  and  sale  under  the 
Recreation  and  Public  Purposes  Act. 
This  action  is  consistent  with  local  and 
Federal  government  plans,  programs 
and  policies. 

Any  patent  issued  under  this  notice 
shall  be  subject  to  the  provisions  in  43 
CFR  2741.8.  In  the  event  of 
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noncompliance  with  the  terms  of  the 
patent,  title  to  the  land  revert  to  the 
United  States. 

The  classification  of  these  islands  will 
segregate  them  from  all  appropriation 
except  as  to  applications  under  the 
mineral  leasing  laws  and  the  Recreation 
and  Public  Purposes  Act.  Segregation 
will  terminate  upon  issuance  of  a  patent; 
or  eighteen  (18)  months  from  the  date  of 
this  notice;  or  upon  publication  of  a 
notice  of  termination,  whichever  occurs 
first. 

Comments 

For  a  period  of  45  days  from  the  date 
of  first  publication  of  this  notice, 
interested  parties  may  submit  comments 
to:  District  Manager,  Milwaukee  District 
Office.  Bureau  of  Land  Management. 
P.O.  Box  631,  Milwaukee,  Wisconsin 
53201-0631.  Any  adversfe  comments  will 
be  evaluated  by  the  District  Manager 
who  may  vacate  or  modify  this 
classification.  In  the  absence  of  any 
action  by  the  State  Director,  this  Realty 
Action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 

Detailed  infortnation  concerning  this 
application  is  available  for  review  at  the 
Milwaukee  District  Office.  Suite  225.  310 
W.  Wisconsin  Ave..  Milwaukee. 
Wisconsin  53201.  or  by  calling  Priscilla 
McLain  at  (414)  291-4427. 

Chuck  Steele, 

District  Manager. 

(t-K  Due  M-318?4  Filrd  l>-S-9*.  ft4S  ani| 
MLUMQ  COOE  4310-M-M 


(CA  166391 

Realty  Action;  Exchange  of  Public 
Lands;  Riverside  County,  CA 

AGENCY:  Bureau  of  Land  Management: 
Interior. 

ACTION:  Realty  action — exchange  of 
public  lands  in  Riverside  County  (CA- 
16639). 

SUMMARY:  The  following  described 
lands,  including  the  surface  and 
subsurface  estate,  have  been  determined 
to  be  suitable  for  disposal  by  exchange 
under  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976, 
U.S.C.  1716; 

T.  8  S..  8  E..  SBBM. 
Sec,  4.  NWy4  (unnumbered  lots).  SWVt. 

W'/i  SEV4.  (355.41  acres): 
Sec.  10.  E '4  SW  V4.  (80  acres); 
Sec  14.  SWy4  SEV4.  (40  acres): 
Sec.  22.  all  (640); 
Sec.  28.  all  (640  acres).  - 
Total  acreage  1.735.41. 


In  exchange  for  these  lands,  the 
Federal  Government  will  acquire  the 
following  non-Federal  lands  in  Riverside 
County  from  the  Nature  Conservancy: 

T.  3  S..  R.  6  E..  S.B.B.M.. 

Sec.  34,  all  (640  acres); 

Sec  35,  S</4  (320  acres). 
T.  4  S..  R.  6  E.,  S.B.B.M., 

Sec  2.  lots  1-6,  S'/^  NWy4  (320.31  acres). 

Total  acreage  1.280.31. 

The  purpose  of  this  exchange  is  to 
acquire  a  portion  of  the  non-Federal 
lands  within  the  proposed  13,030  acre 
preserve  for  the  Coachella  Valley  fringe- 
toed  lizard.  The  lizard  is  Federally  listed 
as  threatened  and  state  listed  as 
endangered.  The  Bureau  of  Land 
Management's  goal  is  to  acquire  6,700 
acres  of  the  13.030  acre  preserve.  Other 
state  or  Federal  agencies  will  acquire 
the  remaining  portion  of  the  preserve. 

The  exchange  will  include  the  surface 
and  mineral  estates  for  both  selected 
and  offered  lands. 

An  appraisal  has  been  completed  and 
the  land  exchanged  will  be  of  equal 
value  or  otherwise  be  equalized  by  the 
payment  of  money  to  the  Federal 
Government  not  to  exceed  25  per 
centum  of  the  total  value  of  the  land 
transferred  out  of  Federal  ownership. 

Lands  transferred  from  the  United 
States  will  be  subject  to  the  following 
reservations,  terms  and  conditions:  The 
reservation  to  the  United  States  of  a 
right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States.  Act  of  August  30. 1890  (43 
U.S.C.  945). 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  public  lands  will  be  segregated  from 
all  appropriations  under  the  public  lands 
laws,  including  the  mining  laws,  except 
exchanges  and  mineral  leasing  for  a 
period  of  two  (2)  years  or  upon  issuance 
of  patent  or  other  documents  of 
conveyance  to  such  lands,  whichever 
occurs  first. 

Detailed  information  concerning  the 
exchange,  including  the  Environmental 
Assessment  Record/Land  Report, 
Cultural  Resources  Report  and  Mineriat 
Report  are  available  for  review  at  the 
California  Desert  District  Office.  1695 
Spruce  Street,  Riverside,  CA  92507. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  California  Desert  District 
Office  of  the  Bureau  of  Land 
Management,  1695  Spruce  Street, 
Riverside.  CA  92507.  Any  adverse 
comments  will  be  evaluated  by  the 
District  Manager,  and  forwarded  to  the 
California  State  Director,  Bureau  of 
Land  Management,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 


final  determination.  In  the  absence  of 
any  action  by  the  District  Manager,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

Dated:  November  30, 1984. 
H.W.  Ricken. 

Associate  District  Manager. 

IKK  Doc.  M-3iaS2  Filed  I2-6-S4:  •:45  «in| 
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{NM-584291 

Realty  Action;  Exchange;  Counties  of 
Eddy  and  Lea;  NM 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action — NM- 

58429.  Exchange  of  Public  Lands  and 

New  Mexico  State  Lands  in  the  Counties 

of  Eddy  and  Lea.  State  of  New  Mexico. 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C. 
1716: 


R«<g* 

Mwtdan 

Sm- 
kon 

SubdK*. 

■on 

Acm 

23  S 

32  E 

33  E 

N.M.P.M.... 
N.M.P.M.... 

32 
36 

• 
17 

« 

M 

640 

640 

22  s 

M 

640 

320 

2^40 

Comprising  2.240  acres  in  Lea  County. 
NM. 

In  exchange  for  these  lands,  the 
United  States^ltl  acquire  the  following 
described  lands  from  the  State  of  New 
Mexico: 


Township 

Rang. 

Mantan 

Sac- 
tfon 

Subdm- 

A0M 

16  S 

26  E 

26  E 

N.M.P.M... 
N.M.P.M.... 

36 

32 

«_ 

640 

20  S 

ESEV*_.... 

160 

600 

Comprising  800  acres  in  Eddy  County. 
NM. 

This  exchange  is  limited  to  surface 
estate  only. 

The  purpose  of  this  exchange  is  to 
acquit b  the  State  lands  which  have  high 
public  values  to  accommodate  the 
Bureau  of  Reclamation  Brantley  Dam 
Project  in  southeastern  New  Mexico. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions; 
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1.  A  reservation  thereon  for  ditches 
and  canals  to  be  constructed  by  the 
authority  of  the  US  Act  of  August  30. 
1980  (26  State  391.  43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to  the 
United  States  together  with  the  right  to 
prospect  for.  mine,  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document,  is 
available  for  review  at  this  BLM  office. 

3.  The  patent  will  be  subject  to  the 
terms  and  conditions  of  valid  existing 
rights-of-way.  The  rights-of-way  will 
then  be  assigned  to  the  New  Mexico 
State  Land  Office  for  administration. 

Existing  Federal  grazing  lessees,  on 
the  affected  lands,  will  be  offered  up  to 
;    the  legal  maximum  of  5  years  for  a  State 
t  Land  Office  grazing  lease  with  the 
preferentail  right  of  renewal. 

Existing  range  improvements,  within 
the  interior  of  the  Federal  lands,  will  be 
transferred  to  the  State  Land  Office.  The 
value  of  these  improvements  was 
included  in  the  appraisal.  Other  range 
improvements,  such  as  fences  bordering 
the  Federal  lands,  will  remain  under 
BLM  authorization. 

Publication  of  this  notice  segregates 
the  Federal  lands  ^m  appropriation 
under  any  of  the  land  entry  laws, 
including  the  mining  laws,  but  not  the 
mineral  leasing  laws  for  a  period  of  2 
years  from  the  date  of  first  publication. 

For  a  period  of  45  days,  from  the  date 
of  nrst  publication,  interested  parties 
may  submit  comments  to  BLM,  Carlsbad 
Resource  Area  Headquarters.  P.O.  Box 
1778.  Carisbad.  NM  88220  and  BLM. 
Roswell  District  Office.  P.O.  Box  1397. 
Roswell.  NM  88201. 

Further  information  concerning  the 
exchange,  including  the  environmental 
assessment  and  land  report,  is  available 
for  review  at  the  Carlsbad  Resource 
Area  Office.  101  E.  Mermod.  Carlsbad, 
NM. 

Dated:  November  29. 1984. 
ChailM  W.  Luacher, 
State  Director. 

ira  Doc  »*-31853  Filed  12-S-84;  8:45  ami 
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[OR-19231) 

Oregon;  Proposed  Continuation  of 
Withdrawal 

AQENCV:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMAflv:  The  Department  of  the  Army, 
Corps  of  Engineers  proposes  that  a  land 
withdrawal  for  the  Umpqua  River 
Improvement  Project  continue  for  an 
additional  100  years,  The  land(s)  would 


remain  closed  to  surface  entry  and 
mining  but  has  been  and  would  remain 
open  to  mineral  leasing. 

FOR  niRTHCll  INFORMATION  CONTACT: 

Champ  C.  Vaughan,  BLM  Oregon  State 
Office,  P.O.  Box  2965.  Portland.  Oregon 
97208  (Telephone  503-231-6905). 
summary:  The  Department  of  the  Army. 
Corps  of  Engineers  proposes  that  the 
existing  land  withdrawal  made  by  the 
Executive  Order  of  November  24, 1903. 
be  continued  for  a  period  of  100  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751.  43  U.S.C.  1714. 

The  land(s)  involved  is  located  just 
south  of  the  Umpqua  River  and 
approximately  five  miles  southwest  of 
Reedsport  and  contains  approximately 
71.10  acres  within  Section(s)  14.  T.  22  S.. 
R.  13  W..  W.M.,  Douglas  County. 
Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Umpqua  River  Improvement 
Project.  The  withdrawal  segregates  the 
land(s)  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
No  change  is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  November  29. 1984. 

Harold  A.  Berends, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc.  a4-31»l7  Filed  12-S-M;  S:4S  ui| 
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[OR-21738] 

Oragon;  Proposed  Continuation  of 
Witlidrawal 

agency:  Bureau  of  Land  Management. 
Interior. 


action:  Notice. 


summary:  The  Department  of  the  Army. 
Corps  of  Engineers,  proposes  that  a  land 
withdrawal  for  the  Tillamook  Bay  Jetties 
continue  for  an  additional  100  years. 
The  land(s)  would  remain  closed  to 
surface  entry  and  mining  but  has  been 
and  would  remain  open  to  mineral 
leasing. 

FOR  FURTHER  INFORMATION  CONTACT 

Champ  C.  Vaughn,  BLM  Oregon  State 
Office  P.O.  Box  2965,  Portland,  Oregon 
97208  (Telephone  503-231-6905). 

SUMMARY:  The  Department  of  the  Army. 
Corps  of  Engineers,  proposes  that  the 
existing  land  withdrawal  made  by  the 
Secretarial  Order  of  January  28, 1901.  be 
continued  for  a  period  of  100  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751.  43  U.S.C.  1714. 
The  land(s}  involved  is  located  about  2 
miles  southwest  of  Garibaldi  and 
contains  approximately  145  acres  within 
Section(s)  19,  20,  and  30.  T.  1  N..  R.  10 
W..  W.M..  Tillamook  County,  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Tillamook  Bay  Jetties.  The 
withdrawal  segregates  the  land(s)  ftxim 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
above  address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  Noveml)er  29. 1984. 

Harold  A.  Berends, 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

|KR  Doc  S4-31S4a  Piled  12-S-M:  8;4S  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-196] 

Certain  Apparatus  for  Installing 
Electrical  Lines  and  Components 
Therefor;  Receipt  of  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of  Consent 
Order  Agreement 

agency:  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement: 
Ontario  Ltd.,  a  Canadian  corporation 
trading  as  Canadian  Flexi  Drill,  ("CFD"). 

SUPPt^MENTARY  INFORMATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  December  3. 1984. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington,  D.C.  20436, 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street,  NW., 
Washington.  D.C.  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or    - 
portion  thereof  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 


FOR  FURTHER  INFORMATION  CONTACT 

Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 
Issued:  December  3, 1984. 
Kennelli  R.  Mason. 

Secretary. 

|FR  Doc  84-31854  Filed  12-S-M:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Financt  Doclcet  No.  30580] 

State  of  Alaska;  Petition  for 
Declaratory  Order 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  the  requirements  of  49  U.S.C. 
11323(b)  the  appointment  of  Mr.  Frank 
X.  Chapados  to  the  board  of  directors  of 
Alaska  Railroad  Corporation. 

DATES:  This  exemption  is  effective  on 
December  5, 1984.  Petitions  to  reopen 
must  be  filed  by  December  26, 1984. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30580  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Conunerce 
Commission.  Washington.  DC  20423 

and 

(2)  Honorable  Norman  C.  Gorsuch. 
Attorney  General.  State  of  Alaska, 
Pouch  K — State  Capital,  Juneau,  AK 
99811. 

FOR  FURTHER  INFORMATION  CONTACT 

Louis  E.  Gitomer,  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc..  Room  2227.  Interstate 
Commerce  Commission.  Washington. 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toU-fi^e  (800)  424- 
5403. 

Dated:  November  29. 1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett, 
Cradison,  Sommons.  Lamboley,  and  Strenio. 
James  H.  Bayne, 
Secretary. 

|FK  Doc  84-31835  FiM  12-»-a«:  145  «■( 
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[Dedtet  No.  AB-6  (Sul>-223)] 

Burilngton  Northern  Railroad  Co^ 
Abandonment;  in  Chelan  County,  WA; 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  Burlington 
Northern  Railroad  Company  to  abandon 
its  1.74-mile  rail  line  between  station 
10671 -»- 99.7  near  Leavenworth  and 
station  10764 -(-05  near  Old  Leavenworth 
in  Chelan  County,  WA.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase]  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Nofice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
James  H.  Bayne. 
Secretary. 

|FR  Doc  84-31832  Filed  12-<-M:  «:«S  ami 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

(Civil  No  52-139] 

Proposed  Termination  of  Final 
Judgment 

Notice  is  hereby  given  that  The  Great 
Atlantic  &  Pacific  Tea  Co.,  Inc.  (A&P) 
has  filed  with  the  United  States  District 
Court  for  the  Southern  District  of  New 
York  a  motion  to  terminate  the  final 
judgment  in  United  States  v.  The  New 
York  Great  At/antic  S- Pacific  Tea  Co.. 
Inc.,  et  al..  Civil  No.  52-139;  and  the 
Department  of  Justice  ("Department"),  in 
a  stipulationa  also  filed  with  the  court, 
has  consented  to  termination  of  the 
judgment,  but  has  reserved  the  right  to 
withdraw  its  consent  for  at  least  seventy 
days  after  the  publication  of  this  notice. 
The  complaint  in  this  case  (filed  on 
September  15. 1949)  alleged  that 
defendants  had  attempted  to 
monopolize  retail  food  markets.  The 
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judgment  (entered  on  January  19, 1954). 
as  modified,  enjoins  A&P  (the  parent  or 
successor  in  interest  to  all  other 
defendants)  from:  (1)  Selling  products  to 
the  "outside  trade"  (food  brokers, 
wholesalers,  and  retailers  other  than 
A&P)  at  prices,  terms  of  sale,  or  delivery 
schedules  that  are  not  at  least  as 
favorable  as  those  offered  to  any  of  its 
similarly  sited  retail  stores;  (2)  coercing 
suppliers  to  refrain  from  deaUng  with 
food  product  brokers  or  to  make 
products  available  to  the  outside  trade 
without  premiums  or  discounts,  at 
increased  prices  for  store  door  deliver, 
or  at  prices  or  other  terms  and 
conditions  of  sale  dictated  by  A&P;  (3) 
extracting  a  label  or  container 
allowance  at  a  rate  in  excess  of  that 
offered  to  the  outside  trade;  (4) 
knowingly  attempting  to  obtain  or 
obtaining  any  quantity  discount  or 
allowance  based  upon  the  combined 
purchases  of  more  than  one  of  its 
operating  units  (groups  of  retail  stores 
under  regional  headquarters)  except  for 
cost  justified  label  and  container 
allowances  and  shared  carload  or 
truckload  purchases;  (5)  merging  any  of 
its  operating  units  for  the  primary 
purpose  of  capturing  otherwise 
forbidden  quantity  discounts;  (6) 
contracting  for  discounts,  cost  saving 
allowances,  advertising  allowances, 
floor  space  or  wall  space  rentals,  special 
newspaper  supplements,  store  sales 
services,  feature  payments,  mass 
displays,  or  other  similar  programs  on 
forms  other  than  those  prepared  and 
submitted  by  the  affected  supplier  (7) 
assigning  a  gross  proHt  rate  to  a  group  of 
two  or  more  operating  units  knowing 
that  the  assigned  gross  profit  rate  will 
result  in  the  operation  thereof  at  a  loss 
for  the  purpose  or  intent  of  destroying  or 
eliminating  competition  at  the  retail 
level;  and  (8)  accepting  payment  of  any 
allowance  at  A&Fs  headquarters  or 
field  buying  offices. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  t)elieves 
that  termination  of  the  judgment  would 
serve  the  public  interest.  Copies  of  the 
complaint  and  final  judgment,  A&Fs 
motion  papers,  the  stipulation 
containing  the  Goverment's  consent  the 
Department's  memorandum  and  all 
further  papers  filed  with  the  court  in 
connection  with  this  motion  will  be 
available  for  inspection  in  the  Legal 
Procedure  Unit  of  the  Antitrust  Division, 
Room  7416,  Department  of  Justice,  10th 
Street  and  Pennsylvania  Avenue,  NW., 
Washington.  D.C.  20530  (telephone  202- 
633-2481).  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Southern  District  of  New  York,  U.S. 


Courthouse,  40  Foley  Square,  New  York. 
New  York  10007.  Copies  of  any  of  these 
materials  may  be  obtained  from  the 
Legal  Procedure  Unit  upon  request  and 
payment  of  copying  fee  set  by 
Department  of  Justice  regulations. 
Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Department.  Such  comments  must  be 
received  within  sixty  days,  and  will  be 
filed  with  the  court.  Comments  should 
be  addressed  to  Alan  L  Marx,  Chief, 
General  Litigation  Section,  Antitrust 
Division,  Department  of  Justice, 
Washington.  D.C.  20530  (telephone  202- 
724-6327). 
JoMph  H.  Widnur, 
Director  of  Gyrations  Antitrust  Division. 

pit  Doc  M-318ae  FtM  1»-S-M:  t:4t  *m| 
MJJNQ  CODE  44tO-01-<l 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Adminiatration 

National  Adviaory  Committee  on 
Occupational  Safety  and  Healttt; 
Appointment  of  Member*  and  Notice 
of  Meeting 

Notice  is  hereby  given  that 
appoinments  have  been  made  to  fill  six 
(6)  vacancies  on  the  National  Advisory 
Committee  on  Occupation  Safety  and 
Health  (NACOSH).  The  vacancies  were 
created  by  the  expiration  of  terms  of  six 
members  on  June  30, 1984.  Four  of  the 
vacancies  have  been  filled  by  members 
who  have  been  reappointed  to  serve 
another  term  on  the  Committee,  they 
are: 

Mr.  Robert  B.  Taylor,  Public 

Representative 
Mr.  Tom  Baker,  Management 

Representative 
Mr.  John  Donlon,  Labor  Representative 
Mr.  Ronald  Davis,  Safety  Representative 

The  other  two  vacancies  are  in  the 
public  category  and  they  have  been 
filled  by  the  appointment  of  new 
members: 

Dr.  Ernest  M.  Dixon 
Ms.  Anne ).  Murphy 

Each  of  these  members  has  been 
appointed  for  a  term  which  will  end  on 
June  30, 1986. 

The  Committee  will  meet  on 
December  20, 1984  in  room  C2318  at  the 
Frances  Perkins  Department  of  Labor 
Building.  The  meeting  begin  at  10:00  a.m. 
The  public  is  invited  to  attend. 

The  agenda  will  include  the  swearing 
in  of  the  members  and  reports  on  OSHA 
and  NIOSH  activities. 


The  National  Advisory  Committee 
was  established  under  section  7(a)  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.C.  656)  to  advise  the 
Secretary  of  Labor  and  the  Secretary  of 
Health  and  Human  Services  on  matters 
relating  to  the  administration  of  the  Act. 

For  additional  information  contact: 
Clarence  M.  Page,  Division  of  Consumer 
Affairs,  Occupational  Safety  and  Health 
Administration,  Room  N-3662  3rd  Street 
and  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210.  Telephone: 
(202)  523-6024. 

Signed  at  Washington.  D.C,  this  3rd  day  of 
Oeceinl>er  1984.  / 

Robert  A.  Rowland. 

Assistant  Secretary. 
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NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

CItange  In  Future  Meeting  Date* 

November  za  1984. 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  1  (1982),  as  amended,  notice 
is  hereby  given  that  the  National 
Advisory  Committee  on  Oceans  and 
Atmosphere  (NACOA)  will  hold 
meetings  on  the  days  listed  below  in 
calendar  year  1985.  All  the  meetings  will 
be  held  in  Washington,  D.C.  except  for 
the  November  meeting  which  will  be 
held  in  San  Diego,  CA.  Exact  times  and 
locations  will  be  announced  at  a  later 
date. 

The  Committee,  consisting  of  18  non- 
Federal  members  appointed  by  the 
President  from  academia,  business  and 
industry,  public  interest  organizations, 
and  State  and  local  government  was 
established  by  Congress  by  Public  Law 
95-63  on  July  5, 1977.  Its  duties  are  to  (1) 
undertake  a  continuing  review,  on  a 
selective  basis,  of  national  ocean  policy, 
coastal  zone  management,  and  the 
status  of  the  marine  and  atmospheric 
science  and  service  programs  of  the 
United  States;  (2)  advise  the  Secretary 
of  Commerce  with  respect  to  the 
carrying  out  of  the  programs 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration;  and 
(3)  submit  an  annual  report  to  the 
President  and  to  the  Congress  setting 
forth  an  assessment,  on  a  selective 
basis,  of  the  status  of  the  Nation's 
marine  and  atmospheric  activities,  and 
submit  such  other  reports  as  may  from 
time  to  time  be  requested  by  the 
President  or  Congress. 

The  tentative  meeting  dates  are  as 
follows: 
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January  22,  23  (revised:  Tuesday  and 

Wednesday 
March  4.  5;  Monday  and  Tuesday 
April  17, 18;  Wednesday  and  Thursday 
June  3,  4;  Monday  and  Tuesday 
July  15. 16;  Monday  and  Tuesday 
August  19,  20;  Monday  and  Tuesday 
Sept.  30.  Oct.  1;  Monday  and  Tuesday 
November  14, 15;  Thursday  and  Friday. 

The  public  is  welcome  at  the  sessions 
and  will  be  admitted  to  the  extent  that 
seating  is  available.  Persons  wishing  to 
make  formal  statements  should  notify 
the  Chairman  in  advance  of  the  meeting. 
The  Chairman  retains  the  prerogative  to 
place  limits  on  the  duration  of  oral 
statements  and  discussions.  Written 
statements  may  be  submitted  before  or 
after  each  session. 

Additional  information  concerning 
the#e  meetings  may  be  obtained  through 
the  Committee's  Executive  Director. 
Steven  N.  Anastasion  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere. 
3300  Whitehaven  Street,  NW., 
Washington.  DC  20235.  The  telephone 
number  is  202/653-7818. 

Dated:  Noveml)er  28. 1984. 
Steven  N.  Anastasion, 

Executive  Director 
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NUCLEAR  REGULATORY 
COMMISSION 

Availability  of  NUREG-1061.  Volume  3. 
"Report  of  the  U.S.  Nuclear  Regulatory 
Commission  Piping  Review 
Committee;  Evaluation  of  Potential  for 
Pipe  Breaks" 

The  Nuclear  Regulatory  Commission 
announces  the  availability  of  NUREG- 
1061.  Volume  3,  "Report  of  the  U.S. 
Nuclear  Regulatory  Commission  Piping 
Review  Committee:  Evaluation  of 
Potential  for  Pipe  Breaks"  which  was 
prepared  by  the  NRC  Piping  Review 
Committee  Task  Group  on  Pipe  Breaks.' 

The  NRC  Piping  Review  Committee 
was  established  by  the  Executive 
Director  for  Operations  of  the  USNRC  to 
make  a  comprehensive  review  of  the 
NRC  requirements  in  the  area  of  nuclear 
power  plant  piping.  The  activities  of  this 
Review  Committee  were  divided  into 
four  tasks  handled  by  appropriate  task 
groups.  These  are: 

•  Pipe  Crack  Task  Group; 

•  Seismic  Design  Task  Group: 

•  Pipe  Break  Task  Group;  and 

•  Dynamic  Load/Load  Combination 
Task  Group. 

Each  task  group  is  preparing  a  report 
appropriate  to  its  scope  to  be  pubhshed 


as  a  volume  of  NUREG-1061.  In 
addition,  the  Piping  Review  Committee 
will  prepare  an  overview  summary 
report.  NUREG-1061.  Volume  S,  diat 
rationalizes  the  areas  of  overlap  and 
summarizes  Committee  conclusions  and 
recommendations. 

NUREG-1061,  Volume  3  summarizes  a 
review  of  regulatory  positions  relating  to 
the  potential  for  pipe  breaks  and 
contains  Pipe  Break  Task  Group 
recommendations  for  application  of  the 
leak  before  break  approach  to  the  NRC 
licensing  process.  Issues  examined 
include  the  large  pipe  break  criteria  and 
the  implications  of  any  changes  in  the 
criteria  as  they  influence  items  such  as 
jet  loads  and  pipe  whip.  The  application 
of  appropriate  fracture  mechanics 
technology  to  demonstrate  low 
probabiUty  that  high  energy  fluid  piping 
will  experience  double-ended  ruptures  is 
discussed  including  detailed  analytic 
methods. 

Copies  of  NUREG-1061.  Volume  3 
may  be  purchased  by  calling  (301)  492- 
9530  or  by  writing  to  the  PubUcation 
Services  Section,  Document 
Management  Branch.  Division  of 
Technical  Information  and  Document 
Control,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555;  or 
purchased  from  the  National  Technical 
Information  Service,  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

Comments  or  questions  on  this 
document  should  be  addressed  to  R.W. 
Klecker,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Telephone  (301)  492-8007.  Comments 
received  within  45  days  of  the  date  of 
this  Federal  Register  Notice  will  be 
considered  in  action  taken  on  the 
implementation  of  this  report. 

Dated  at  Bethesda,  Maryland,  this  28th  day 
of  November  1984. 
R.H.  Vollmer, 

Cochairman,  NRC  Piping  Review  Committee. 
LCShao. 
Cochairman,  NRC  Piping  Review  Committee. 
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[Docket  No.  50-384] 

Alabama  Power  Co.;  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  two  reliefs  from 
the  requirements  of  ASME  Code  Section 
XI  to  Alabama  Power  Company  (the 
licensees),  for  the  Joseph  M.  Farley 
Nuclear  Plant,  Unit  No.  2,  located  near 
the  city  of  Dothan.  Alabama. 


Enviroiunental  Assessment 

Identification  of  Proposed  Action:  The 
reliefs  will  permit  the  licensee  to 
perform:  (1)  Surface  and  visual 
examinations  of  pressure  retaining 
welds  in  the  charging  pump  casings  not 
normally  accessible  for  examination  as 
required  by  IWC-2600,  and  (2) 
hydrostatic  tests  of  Class  2  portions  of 
the  steam  generators  and  related  piping 
at  1.25Pd. 

The  examinations  would  be  done  in  a 
manner  different  from  that  prescribed  in 
Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code,  as  required  by  10 
CFR  50.S5a.  because  of  inaccessibility  of 
pump  casing  welds  and  steam  generator 
vendor  recommendations. 

The  relief  is  responsive  to  the 
licensee's  application  for  reliefs  dated 
July  27. 1984. 

The  Need  for  the  Proposed  Action: 
The  proposed  reliefs  are  needed 
-because: 

(1)  The  charging  pump  casing  welds 
pose  geometrical  limitations  not 
allowing  volumetric  examinations  even 
when  the  pump  is  completely 
disassembled,  and  (2)  the  steam 
generator  vendor,  Westinghouse, 
recommends  reduced  pressure  and  times 
for  conducting  hydrostatic  tests  to 
prevent  undue  stress  on  the  steam 
generators.  Also,  since  the  Class  2 
piping  is  not  isolable  from  the  steam 
generators,  the  same  test  requirements 
would  apply. 

The  licensee's  proposed  alternative 
examinations  would  ensure  that  the 
integrity  of  the  charging  pump  casings 
and  the  steam  generators  and 
associated  Class  2  piping  are  in  good 
condition. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed  reliefs 
will  provide  a  degree  of  assurance  of 
operability  that  is  equivalent  to  that 
prescribed  by  the  ASME  Code. 
Consequently,  the  probability  of  the 
charging  pump  and  the  steam  generators 
and  Class  2  piping  not  operating 
properly  will  not  be  increased  and  post- 
accident  radiological  releases  will  not 
be  greater  than  previously  determined 
nor  dp  the  proposed  reliefs  otherwise 
affect  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
these  proposed  reliefs. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
reliefs  involve  featiu-es  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  aHect  noo- 
radiological  plant  effluents  and  has  no 
other  environmental  impact  Therefore, 
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the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  reliefs. 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (construction 
permit  and  operating  license)  for  the 
Joseph  M.  Farley  Nuclear  Plant,  Unit  No. 
2. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  reliefs. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the  reliefs 
dated  July  27, 1984,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
1717  H  Street.  NW..  Washington.  D.C.. 
and  at  the  George  S.  Houston  Memorial 
Libary.  212  W.  Burdeshaw  Street. 
Dothan.  Alabama  36301. 

Dated  at  Bethesda.  Maryland  this  29th  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 

GHsCLaiiias, 

Assistant  Director  for  Operating  Reactors, 
Division  of  Licensing . 
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[Docket  No*.  50-31S  and  50-316] 

Indiana  and  Michigan  Electric  Co^ 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  relief  from  the 
requirements  of  ASME  Code  Section  XI 
and  an  exemption  from  the  requirements 
of  10  CFR  50.55a  to  the  Indiana  and 
Michigan  Electric  Company  (the 
licensee),  for  the  Donald  C.  Cook 
Nuclear  Plant,  Unit  Nos.  1  and  2.  located 
in  Berrien  County,  Michigan. 

Environmental  Aasessment 

Identification  of  Proposed  Action:  The 
relief  will  permit  the  licensee  to  examine 
the  reactor  coolant  pump  casing  welds 
in  a  manner  different  from  that 
prescribed  in  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code,  as 
required  by  10  CFR  50.55,  because  of 
high  occupational  radiation  exposures. 


The  exemption  to  10  CFR  50.55(a)(g)(4) 
will  permit  the  licensee  to  utilize  a 
common  start  date  for  Unit  No.  1  and 
Unit  No.  2  for  the  inservice  inspecting 
(ISI)  and  inservice  testing  (1ST) 
programs.  The  exemption  would  extend 
the  Unit  1  first  ten-year  interval  by  one 
year  and  shorten  the  Unit  2  first  ten-year 
interval  by  two  years.  Relief  is  also 
proposed  in  conjunction  with  the 
exemption  for  the  Unit  2  vessel  beltline 
examination  for  the  first  ten-year 
interval  to  be  conducted  during  the  mid- 
1987  refueling  outage  using  the  1974 
edition  through  summer  1975  addenda 
as  the  governing  code,  for  the  Unit  2 
class  1  and  2  welds  remaining  from  the 
first  interval  to  be  examined  at  the 
beginning  of  the  second  interval  credited 
to  that  interval,  and  for  the  Unit  2 
system  pressure  tests  for  the  first 
interval  to  be  conducted  during  the  mid- 
1987  refueling  outage  to  the  1974  edition 
through  summer  1975  addenda  as  the 
governing  code. 

The  relief  and  exemption  with  relief  is 
responsive  to  the  licensee's  applications 
dated  March  8, 1984  and  March  15, 1984 
respectively;  the  latter  application 
supplemented  by  letter  dated  May  11, 
1984. 

The  Need  for  the  Proposed  Action: 
The  proposed  relief  is  needed  because 
the  examinations  prescribed  by  the 
code,  visual  inspection  of  the  interna) 
surfaces  and  volumetric  examination  of 
the  welds  by  radiography,  necessitate 
disassembly  of  the  pump  with  high 
occupational  radiation  exposures.  The 
licensee's  proposed  alternate 
examinations  would  ensure  that  the 
pump  casing  welds  are  in  good 
condition. 

The  proposed  exemption  with  relief  to 
allow  a  common  start  date  for  the  ISI 
and  1ST  programs  for  both  Units  1  and  2 
is  needed  to  allow  the  use  of  the  same 
Code  Edition  and  Addenda  for  both 
Units,  submission  of  a  combined 
program  which  significantly  decreases 
preparation  and  review  time,  and  more 
efficient  implementation  of  the 
programs.  The  licensee's  proposed 
exemption  with  relief  would  ensure  that 
the  overall  plant  examination  programs 
for  both  units  are  consistent,  that  the 
scheduled  examinations  will  proceed 
during  the  changeover  period  as 
previously  planned,  and  that  the  Unit  2 
beltline  and  system  pressure  tests  will 
be  done  as  previously  scheduled  to  the 
codes  currently  applicable  to  this  unit. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed  relief  on 
the  reactor  coolant  pump  casing  welds 
combined  with  our  current  knowledge 
as  a  result  of  experience  gained  at  other 
reactors  of  the  integrity  of  these  welds 
provide  a  degree  of  assurance  of 
operability  that  is  equivalent  to  that 


prescribed  by  the  ASME  Code.  The 
proposed  exemption  with  relief  to 
provide  common  start  dates  for  the  ISI/ 
1ST  program  for  Units  1  and  2  will  also 
provide  a  degree  of  assurance  that  all 
inspections  and  testing  will  proceed  as 
previously  scheduled  with  applicable 
codes  being  utilized  as  determined  by 
the  interval  dates  or  for  Unit  2,  reactor 
vessel  and  system  pressure  tests,  as 
currently  scheduled  with  the  existing 
code  requirements.  Consequently,  the 
probability  of  the  reactor  coolant  pump 
or  plant  systems  not  operating  properly 
will  not  be  increased  and  post-accident 
radiological  releases  will  not  be  greater 
than  previously  determined  nor  does  the 
proposed  relief  otherwise  affect 
radiological  plant  effluents.  The  relief 
associated  with  the  reactor  coolant 
pump  casing  welds  will  significantly 
reduce  occupational  radiation  exposures 
associated  with  the  examinations. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  relief  and  exemption  with 
relief. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed  relief 
and  exemption  with  relief  involves 
features  located  entirely  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action.  ,» 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (construction 
permit  and  operating  license)  for  the 
Donald  C.  Cook  Nuclear  Plant,  Unit  Nos. 
1  and  2. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Signincant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  relief  and 
exemption  with  relief. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  applications 
dated  March  8, 1984  and  March  15, 1984 
(as  supplemented  May  11. 1984),  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington,  D.C., 
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and  at  the  Maude  Reston  Palenski 
Memorial  Library,  500  Market  Street.  St. 
Joseph,  Michigan  49085. 

Dated  at  Bethesda.  Maryland  this  26th  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
Cus  C.  Lainas, 

Assistant  Director  for  Operating  Reactors. 
Division  of  Licensing. 

|PR  Due  M-3ia59  Kilcd  12-5-M:  »:*&  am| 
BILUN6  COOC  7S«>-01-M 

(Certificate  of  Compliance  Nos.  5957. 6346. 
5926.  9044.  5971,  5980,  6003,  9781,  9103. 
5607. 9132;  Docket  Nos.  71-5957.  71-6346. 
71-5926,  71-9044.  71-5971,  71-5980.  71- 
6003, 71-9781.  71-9103.  71-5607,  71-9132) 

Spent  Fuel  Shipping  Casks;  Request 
for  Action  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  on  November  30. 
1984  denied  the  request  for  action  filed 
by  Mr.  Lindsay  Audin.  By  letter  dated 
July  30. 1984,  the  petition  requested  that 
certain  actions  be  taken  with  respect  to 
spent  fuel  shipping  casks.  The  petitioner 
requested  that  limitations  to  inert  casks 
or  "can"  failed  fuel  be  placed  on 
research  and  submarine  reactor  spent 
fuel  casks  and  that  certain  accident 
scenarios  involving  spent  fuel  casks  be 
reanalyzed  and  appropriate  action  taken 
based  on  the  results.  For  the  reasons 
stated  in  the  Director's  Decision,  the 
petitioner's  requests  have  been  denied. 

A  copy  of  the  "Director's  Decision 
under  10  CFR  2.206,"  DD-84-24.  and  the 
petitioner's  letter  are  available  in  the 
Commissioner's  Public  Document  Room 
located  at  1717  H  Street.  NW. 
Washington.  DC  20555. 

A  copy  of  the  decision  is  being  filed 
with  the  Secretary  of  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c). 

Dated  at  Silver  Spring.  Maryland  this  30th 
day  of  November  1984. 
Donald  B.  Mausshardt 
Deputy  Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
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POSTAL  RATE  COMMISSION 
(Ordw  No.  592;  Docket  No.  A85-5I 

West  Coxsackle.  New  York  12192 
(Doris  and  Glenn  Bart>er,  Petitioners): 
Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 

Issued  December  3. 1984. 

Before  Commissioners:  Janet  D.  Steiger. 
Chairman:  Henry  R.  Folsom,  Vice-Chairman: 
lohn  W.  Crutcher  James  H.  Duffy. 


Docket  number:  A85-5. 

Name  of  affected  Post  Office:  West 
Coxsackie.  New  York  12192. 

Name(s)  of  petitioner(s):  Doris  and 
Glenn  Barber. 

Type  of  determination:  Closing. 

Date  of  filing  of  appeal  papers: 
November  20. 1984. 

Categories  of  issues  apparently 
raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)l. 

2.  Effect  on  postal  services  [39  U.S.C. 
404(bl(2)(C)j. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  [39  U.S.C. 
404(b)(5)|,  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioners.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  December  5, 1984. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp, 

Secretary. 

Appendix 

November  20, 1984 — Filing  of  Petition. 

December  3, 1984 — Notice  and  Order  of 
Filing  of  Appeal. 

December  17, 1984 — Last  day  of  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)]. 

December  26. 1984 — Petitioners' 
Participant  Statement  or  Initital  Brief 
(see  39  CFR  3001.115(a)  and  (b)]. 

January  15, 1985 — Postal  Service 
Answering  Brief  [see  3001.115(c)]. 

January  30, 1985— (1)  Petitioners*  Reply 
Brief  should  petitioners  choose  to  file 
one  [see  39  CFR  3001.115(d)]. 

February  6, 1985 — (2)  Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will 
exercise  its  discretion,  as  the  interest 
of  prompt  and  just  decision  may 
require,  in  scheduling  or  dispensing 
with  oral  argument  [see  39  CFR 
3001.16). 

March  20. 1985 — Expiration  of  120-day 


decisional  schedule  (see  39  U.S.C. 
404(b)(5)J. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  21526;  File  No.  SR-NYSE-62- 

201 

Self-Regulatory  Organizations;  Rling 
of  Amendment  No.  2  to  Proposed  Rule 
Change  by  New  York  Stock  Exchange. 
Inc. 

Noveml>er  Za  1984. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  14, 1984,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE")  filed  with  the  Securities  and 
Exchange  Commission  Amendment  No. 
2  to  a  proposed  rule  change. 

The  proposed  rule  change  would 
amend  NYSE  Rule  105  to  allow  NYSE 
specialists  to  use  options  on  their 
specialty  stocks  for  hedging  purposes. 
As  submitted  through  Amendment  No. 
1.*  the  proposed  rule  change  was 
intended  to  limit  specialists  to  options 
positions  that  (1)  are  on  the  opposite 
side  of  the  market  from  the  specialty 
stock  position  being  offset;  (2)  fall 
within  specified  "hedge  ratios";  and  (3) 
are  entered  into  solely  for  the  purpose  of 
offsetting  the  risks  of  the  position  in  the 
specialty  stock.  In  addition,  as 
submitted  through  Amendment  No.  1, 
the  proposed  rule  change  would  allow 
certain  persons  associated  with  a 
specialist's  firm  to  use  options  on  the 
speciahst's  specialty  stocks,  subject  to 
compliance  with  the  specified  hedge 
ratios  but  not  subject  to  the  requirement 
of  the  entry  within  specified  time 
periods  of  orders  to  liquidate  options 
positions  that  come  to  exceed  these 
hedge  ratios  due  to  changes  in  the  stock 
position  being  offset. 

The  NYSE  states  that  Amendment  No. 
2  provides  for  the  following:  (1)  Deletion 
of  language  in  paragraph  (b)  of  amended 
Rule  105  referring  to  a  specialist's 
hedging  a  "reasonably  anticipated" 
specialty  stock  position,  i.e.,  the 
acquisition  of  options  positions  in  the 


■  Notice  of  the  proposed  rule  change  and 
Amendment  No.  1  was  given  by  issuance  of  a 
Commission  release  (Securities  Exchange  Act 
Release  No.  19864.  |uly  18. 19S3).  and  by  publication 
in  the  Fwlanl  Ragistar  (48  FR  34377.  |uly  2S.  1963). 
Amendment  Na  1,  among  other  things,  amended  the 
hedge  ratios  contained  in  the  original  proposal. 
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absence  of  a  stock  position  or  even  on 
the  same  side  of  the  market  as  an 
existing  stock  position  (so-called 
"anticipatory  hedging");  (2)  addition  of 
language  to  paragraph  (b)  of  amended 
Rule  105  to  make  clear  the  NYSE's 
intention  that  Rule  105  is  not  a  'safe 
harbor'  provision,  but  rather  that 
transactions  that  do  not  meet  the 
requirements  of  the  "Guidelines  for 
Specialists'  Specialty  Stock  Option 
Transactions  Pursuant  to  Rule  105" 
("Guidelines")  and  transactions  that  are 
not  effected  to  off'set  market-making 
risk,  shall  be  deemed  rule  violations;* 
and  (3)  addition  of  language  to 
paragraph  (c)  of  amended  Rule  105  to 
make  clear  that  specified  persons 
associated  with  a  specialist  are  subject 
to  the  Guidelines  for  both  acquisitions 
and  liquidations  of  options  positions.' 
Amendment  No.  2  also  deletes 
paragraph  (d)  of  amended  Rule  105  as 
submitted  through  Amendment  No.  1. 
Paragraph  (d)  would  have  excepted  so- 
called  "19c-3  stocks",  y.e.,  securities 
which  are  not  subject  to  the  NYSE's  off- 
board  trading  restrictions.*  from  the 
restrictions  of  amended  Rule  105. 

The  NYSE  submitted  Amendment  No. 
2  after  a  Commission  meeting  on 
October  11, 1984.  to  discuss  the 
proposed  rule  change  through 
Amendment  No.  1.  At  that  meeting,  the 
Commission  considered  the  NYSE 
proposal  and  the  comments  thereon;  and 
discussed  whether  the  NYSE  proposal 
was  consistent  with  the  Act.  In  that 
meeting,  the  Commission  preliminarily 
indicated  that  the  NYSE  proposal  would 
be  consistent  with  the  Act  if  amended  to 
(1)  incorporate  the  NYSE's 
interpretation  of  the  proposal  as  set 
forth  in  the  NYSE's  March  20. 1983, 
letter  and  (2)  to  subject  certain 
associated  person's  of  the  specialist  to 
the  same  restrictions  on  their  use  of 
options  on  the  specialist's  specialty 


'  In  its  Mardi  2a  1983.  letter  to  the  Comminioa. 
the  NYSE  dated  that  it  interpreted  its  proposal  at 
submitted  through  Amendment  No.  1  to  contain  the 
prohibitions  contained  in  points  one  and  two.  l/etter 
dated  March  2a  1983.  from  |amn  E.  Buck. 
Secretary.  NYSE,  to  George  A.  Fitisimmons. 
Secretary.  SEC.  These  amendments  are  intended  to 
conform  the  Rule  and  Guidelines  with  this 
interpretation. 

'  As  described  above,  the  proposed  rule  change  as 
submitted  through  Amendment  No.  1  subiected 
associated  persons'  use  of  optioiu  on  the  specialty 
stocks  of  the  specialist  firm  with  which  they  are 
aassocialed  to  the  same  restrictions  as  are  imposed 
on  a  specialist's  use  of  such  options  except  for  the 
requirement  relating  to  the  time  within  which  to 
enter  orders  to  liquidate  option*  positions  that  come 
to  exceed  the  specified  hedge  ratios  due  to  changes 
in  the  stock  positions  bemg  offscL 

'Rule  19C-3  under  the  Act.  17  CFR  240.19o-3 
(19M). 


stocks  as  are  imposed  on  the  specialist 
himself.* 

Interested  persons  are  invited  to 
submit  written^data,  views  and 
arguments  concerning  Amendment  No.  2 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register.* 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  5th  Street  NW.,  Washington.  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-NYSE-82-20. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  5th  Street  NW..  Washington,  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  NYSE. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Shirley  E.  HoUis, 

Acting  Secretary. 
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'At  that  meeting  the  Commission  also  determined 
that,  should  the  Commission  eventually  approve  tlie 
NYSE  proposal,  the  NYSE  would  be  requested  to 
submit  to  the  Commission  a  report  showing  the 
nature  and  effect  of  NYSE  specialist  options 
hedging  activity  that  occurs  under  amended  Rule 
105  during  the  first  six  months  of  the  amended 
Rules  effectiveness.  For  a  more  complete 
description  of  the  contents  of  any  such  monitoring 
report,  see  letter  from  Richard  T.  Chase.  Associate 
Director.  Division  ct  Market  Regulation.  SEC.  to 
Santo  Famularo,  Assistant  Vice  President.  Market 
Surveillance  Services.  NYSE,  dated  November  27. 
1984. 

'The  Commission  notes  that  since  its  October  11, 
1984,  meeting,  it  has  received  several  comments  on 
that  meeting.  See  letter  from  Anne  Taylor. 
Secretary.  Chicago  Board  of  Options  Exchange 
Incorporated  ('CBOr  )  to  Shirley  Mollis.  Acting 
Secretary,  SEC  dated  November  13.  1984:  letter 
from  Morris  Propp,  Senior  Partner.  Cygnet  V.  to 
)ohn  S.R.  Shad.  Chairman,  SEC,  dated  October  11. 
1984;  letter  from  Martin  Kraft,  to  |ohn  S  R.  Shad, 
Chairman.  SEC  dated  October  12,  1984:  and  letter 
from  John  AM.  Rowe  to  )ohn  Shad.  Chairman,  SEC, 
dated  November  14,  1984.  The  commission  wilL  of 
course,  consider  the  comments  received  since  the 
October  11. 1984  meeting,  as  well  as  the  comments 
received  prior  to  that  meeting  in  any  order  the 
Commission  eventually  may  issue  regarding  the 
NYSE  proposal. 


Self-Regulatory  Organizations;  Pacific 
Stock  Exchange;  AppHcations  for 
Unlisted  Trading  Privileges  and  of 
Opportunity  for  Hearing 

November  30, 1984. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  Section  12(n(l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Best  Products  Company,  Inc. 
Common  Stock.  $1.00  Par  Value,  File 
No.  7-8109 
Commodore  Corporation 
Common  Stocl(,  $.05  Par  Value,  File 
No.  7-8170 
Data  Point  Corporation 
Common  Stock.  $.25  Par  Value.  File 
No.  7-8171 
First  Pennsylvania  Corporation 
Common  Stock,  $1.00  Par  Value,  File 
No.  7-8172 
Galaxy  Oil  Company 
Common  Stock.  $.10  Par  Value,  File 
No.  7-8173 
Kellogg  Company 
Common  Stock,  $.50  Par  Value,  File 
No.  7-8174 
Matrix  Corporation 
Common  Stock,  $1.00  Par  Value,  File 
No.  7-8175 
New  Process  Company 
Common  Stock,  No  Par  Value.  File  No. 
7-8176 
Phibro-Salomon,  Inc. 
Common  Stock.  $1.00  Par  Value,  File 
No.  7-8177 
Pope,  Evans  &  Robbins  Inc. 
Common  Stock,  $.10  Par  Value,  File 
No.  7-8178 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to  ; 

submit  on  or  before  December  21, 1984, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  Hie  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 
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For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Shiriey  D.  HoIIis, 

Acting  Secretary. 

IFR  Ooc.  M-3l8t7  Filed  U-6-M:  tM  ami 
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(Release  No.  23500;  (70-7057] 

Columbus  and  Southern  Ohio  Electrtc 
Co.;  Proposed  Sale  of  Part  of 
Ownership  Interest  in  Zlimner  Wuclear 
Ger>erating  Station 

November  28. 1984. 

Columbus  and  Southern  Ohio  Electric 
Company  ("C&SOE"),  (215  North  Front 
Street,  Columbus,  Ohio,  43215),  a 
subsidiary  of  American  Electric  Power 
Company,  Inc.  ("AEP"),  a  registered 
holding  company,  has  filed  a  proposal 
with  this  Commission  pursuant  to 
section  12(d)  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act'T 
and  Rule  44  promulgated  thereunder. 

The  proposed  transaction  involves  the 
adjustment  of  certain  ownership 
interests  in  the  William  H.  Zimmer 
Generating  Station  ("Zimmer  Plant") 
pursuant  to  an  agreement  (the 
"Settlement  Agreement"),  dated  as  of 
January  20, 1964,  by  and  among  C&SOE 
and  two  nonassociate  companies,  The 
Cincinnati  Gas  &  Electric  Company 
( "CG&E")  and  The  Dayton  Power  and 
Light  Company  ("DP&L").  The  Zimmer 
Plant,  located  along  the  Ohio  River  near 
the  town  of  Moscow,  Ohio,  was 
originally  planned  as  a  nuclear 
generating  unit  to  be  constructed  by 
CG&E  and  to  be  owned  jointly  by  CG&E, 
DP&U  and  C&SOE  (hereinafter 
sometimes  refened  to  as  the  "Owners") 
in  the  respective  percentages  of  40%, 
31.5%,  and  28.5%.  After  encountering  a 
variety  of  difficulties  and  uncertainties 
in  the  construction  of  the  Zimmer  Plant 
as  a  nuclear  unit,  the  Owners  entered 
into  the  Settlement  Agreement  pursuant 
to  which  they  agreed,  among  other 
things,  to  cease  construction  of  the 
Zimmer  Plant  as  a  nuclear  facility  and  to 
use  their  best  efforts  to  convert  the 
Zimmer  Plant  to  a  coal-tired  unit.  Two 
studies  for  the  Owners  conclude  that 
conversion  to  coal  is  feasible  and 
attractive  from  both  an  engineering  and 
an  economic  standpoint,  and  the 
Owners  have  determined  that  the 
conversion  alternative  to  be  pursued  is  a 
cycle  substantially  identical  to  the  1300- 
MW  coal-fired  generating  series  used  at 
the  other  plants  in  the  AEP  System. 

The  Settlement  Agreement  provides, 
among  other  things,  that  the  ownership 
interests  of  CG&E,  DP&L,  and  C&SOE 
shall  be  changed  from  the  original 


shares  of  40%,  31.5%,  and  28.5%, 
respectively,  to  revised  shares  of  46.5%, 
28.1%.  and  25.4%,  respectively.  The 
Settlement  Agreement  further  provides 
that,  in  addition  to  being  responsible  for 
an  additional  6.5%  ownership  interest  in 
the  Zimmer  Plant,  CG&E  is  obligated  to 
pay  to  DP&L  and  C&SOE,  in  proportion 
to  their  original  ownership  interests,  the 
sum  of  $110,000,000.  Such  sum  shall  be 
paid,  starting  in  1985,  by  CC&E's  making 
payments  of  DP&L's  and  C&SOE's  share 
of  all  ongoing  project  costs,  provided 
that  CG&E  shall  be  obligated  to  pay  no 
more  than  $50,000,000  toward  the 
satisfaction  of  this  obligation  in  any  one 
year.  In  the  event  that  the  Zimmer  Plant 
is  not  constructed  as  a  coal-fired  unit  or 
is  cancelled  or  terminated.  CG&E  will 
pay  directly  to  DP&L  and  C&SOE,  in 
proportion  to  their  original  ownership 
interests,  any  portion  of  the  $lia000,000 
not  previously  paid.  C&SOE  proposes 
upon  payment  of  all  or  part  of  its  share 
of  the  $110,000,000  by  CG&E  to  deliver  to 
CG&E  one  or  more  deeds  evidencing  the 
reduction  of  C&SOE's  interest,  and  the 
corresponding  increase  in  CC&E's 
interest,  in  the  Zimmer  Plant 

The  owners  are  currently  engaged  in 
negotiating  a  Project  Management 
Agreement  with  American  Electric 
Power  Service  Corporation  ("AEPSC"), 
a  subsidiary  service  company  of  AEP, 
pursuant  to  which  AEPSC  would  assume 
the  role  of  project  manager  responsible 
for  the  remaining  work  [the  "Project") 
necessary  to  convert  the  Zimmer  Plant 
into  a  1300-megawatt  coal-fired 
generating  plant.  It  is  contemplated  that 
all  of  AEPSC's  work  (and  any  work  of 
any  AEP  affiliated  company)  would  be 
performed  for  the  Owners  at  actual  cost 
[i.e.,  without  any  profit  or  return  on 
equity  to  AEPSC  or  to  any  AEP 
affiliated  company)  as  described  in 
HCAR  No.  21922  (February  19, 1981)  and 
allocable  to  the  Project  in  accordance 
with  the  principles  described  in  that 
Release. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  26, 1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 


issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shiriey  E.  HoUia. 
Acting  Secretary. 
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(Relsass  Na  14257;  (812-5947)) 

Forest  City  Investment  Partners  III, 
Limited  Partnership,  et  al.;  Application 
for  an  Order  for  Exemption 

November  29, 1984. 

Notice  is  hereby  given  that  Forest  Ci 
Investment  Partners  ill  Limited 
Partnership  (10800  Brookpark  Road, 
Cleveland,  Ohio)  (the  "Partnership"),  a 
District  of  Columbia  limited  partnersRip. 
and  its  general  partner.  Forest  City 
Dillon,  Inc.  (the  "General  Partner'! 
(collectively  with  the  Partnership, 
"Applicants"),  filed  an  application  on 
September  26, 1964,  and  exhibits  thereto 
on  November  14, 1984,  for  an  order 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act"),  exempting  tike  Partnership  from 
all  provisions  of  the  Act  and  the  rules 
and  regulations  thereunder.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
made  therein,  which  are  summarized 
below,  and  to  the  Act  and  rules 
thereunder  for  the  text  ol  the  applicable 
provisions. 

Applicants  state  that  the  Partnership 
was  formed  on  August  1, 1984,  and 
intends  to  offer  90  units  of  limited . 
partnership  interest  (the  "Units")  at 
$79,450  per  Unit,  subject  to  adjustment 
and  payable  in  seven  annual 
instalbnents.  The  Units  will  be  offered 
pursuant  to  an  exemption  from 
registration  under  the  Securities  Act  of 
1933,  and  each  limited  partner  will  be 
furnished  a  private  placement 
memorandum  (the  "Memorandum"), 
subsequently  filed  as  an  exhibit  to  the 
application.  The  aggregate  offering  is 
$7,150,500.  Applicants  state  that  the 
Partnership  will  operate  as  a  "two-tier" 
investment;  i.e..  the  Partnership  will 
acquire  a  99%  limited  partner  interest  in 
a  maxmum  of  four  limited  partnerships 
that  will  own  and  maintain  government 
assisted  multiunit  housing  ("Operating 
Partnerships").  The  General  Partner  and 
certain  of  its  affiliates  will  serve  as  the 
general  partners  of  each  of  the 
Operating  Partnerships.  Five  employee 
of  the  General  Partner  will  serve  as 
Class  A  limited  partners  of  the 
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Partnership  and  Shearson  Lehman/ 
American  Express  Real  Estate 
Corporation  will  serve  as  the  Class  B 
hmited  partner  of  the  Partnership. 

Applicants  state  that  the  net  proceeds 
of  the  offering  will  be  invested  in  the 
Operating  Partnerships  and  that  the 
Partnership  will  not  invest  in  the 
securities  of  other  issuers,  except  as  a 
temporary  investment.  The  Operating 
Partnerships.  Applicants  represent,  rent 
primarily  to  low  and  moderate  income 
persons  and/or  elderly  persons  in 
accordance  with  the  purposes  and 
criteria  set  forth  in  Investment  Company 
Act  Release  No.  8456  (August  9. 1974) 
(the  "Release"). 

Subscription  proceeds  from  the 
offering  will  be  deposited  in  trust  with 
the  placement  agent.  Shearson  Lehman/ 
American  Express,  Inc.  ("Placement 
Agent").  Subscription  proceeds  will  not 
be  released  until  the  Partnership 
purchases  an  Operating  Partnership 
("Closing").  If  Closing  does  not  occur  for 
one  or  more  of  the  Operating 
Partnerships  by  December  31. 1984.  then 
the  subscription  proceeds  and  investor 
notes  allocable  to  such  Operating 
Partnerships  will  be  returned  to 
investors.  Compensation  and  fees 
payable  to  the  General  Partner  and  its 
affiliates  will  be  reduced  accordingly. 

The  application  states  that  investment 
in  low  and  moderate  income  housing 
involving  several  housing  projects  is  not 
feasible  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form.  A  limited  partnership. 
Applicants  state,  is  the  only  form  of 
organization  that  provides  investors 
with  both  the  ability  to  claim  on  their 
individual  tax  returns  the  tax  benefits 
arising  from  the  Partnership's 
investment  in  the  Operating 
Partnerships  and  a  Hability  limited  to 
the  amount  of  their  investment. 

Subscription  for  Units  will  be  effected 
through  the  Placement  Agent  and  other 
broker-dealers  engaged  by  the 
Partnership  who  are  members  of  the 
National  Association  of  Securities     . 
Dealers.  Inc.  The  Placement  Agent  and 
any  other  broker-dealers  will  be 
retained  on  a  best  efforts  basis. 
According  to  the  application,  the 
General  Partner  must  approve  all 
subscriptions  based  on  representations 
made  by  limited  partners  as  to  the 
suitability  of  an  investment  in  the 
Partnership.  An  investor  must  represent 
in  writing,  inter  alia,  that:  he  is 
acquiring  the  Units  for  investment  and 
not  with  a  view  towards  resale  or 
distribution,  and  that  they  understand 
the  risks  and  terms  of  the  offering;  that 
he  either  (i)  Has  a  net  worth  per  Unit  or 
fraction  thereof  of  at  least  the  greater  of 
(a)  twice  the  subscription  price  of  the 


Units  or  (b)  $200,000  (exclusive  of  home, 
furnishings  and  automobiles)  or  (ii)  is  an 
"accredited  investor"  under  Regulation 
D:  that  he  is  subject  to  a  marginal  tax 
rate  of  a  least  45%  from  1984  through 
1990:  and.  that  he  has  such  knowledge 
and  experience  in  financial  and 
business  affairs  that  he  is  capable  of 
evaluating  the  merits  and  risks  of  the 
investment.  Applicants  believe  that  the 
suitability  standards  are  consistent  with 
the  terms  of  the  Release  and  are 
consistent  with  the  guidelines  of  states 
prescribing  suitability  standards, 
wherein  the  Units  may  be  sold. 

Applicants  also  assert  that,  in 
accordance  with  th&  Release,  the 
requirements  of  fair  dealing  by  the 
general  partner  are  codified  in  the  basic 
organizational  documents  of  the 
Partnership.  The  Partnership  Agreement 
and  Memorandum  contain  numerous 
provisions.  Applicants  state,  that  ensure 
fair  dealing  by  the  General  Partner  with 
limited  partners.  Applicants  further 
state  that  all  compensation  to  be  paid 
the  General  Partner  and  its  a^iliates  are 
disclosed  in  the  Memorandum  and 
Partnership  Agreement,  and  no 
compensation  will  be  payable  to  the 
General  Partner  or  it  affiliates  not  so 
specified,  unless  that  compensation  is 
fair  and  on  terms  no  less  favorable  to 
the  Partnership  than  would  be  the  case 
if  arrangements  had  been  made  with 
independent  third  parties  and  is 
disclosed  to  all  partners.  Further, 
Applicants  believe  that  the  amount  of 
compensation  meets  all  applicable 
guidelines  necessary  to  permit  the  Units 
to  be  offered  and  sold  in  the  various 
states  selected  by  the  General  Partner 
which  prescribe  such  guidelines.  The 
Partnership  further  believes  the 
compensation  meets  the  real  estate 
program  statement  of  policy  adopted  by 
the  North  American  Securities 
Administrators  Association.  Inc. 
Applicants  also  represent  that  all 
potential  conflicts  of  interest  between 
the  General  Partner  and  investors  are 
disclosed  in  the  Memorandum. 

The  application  states  that  the 
Partnership  will  be  controlled  by  the 
General  Partner  and  that  limited 
partners  will  not  be  entitled  to 
participate  in  the  control  of  the 
Partnership's  business.  Applicants 
assert  however,  that  a  majority  in 
interest  of  limited  partners  may.  without 
the  concurrence  of  the  General  Partner, 
amend  the  Partnership  Agreement 
provided  that  no  amendment  may  in  any 
manner  increase  the  liability  of  limited 
partners.  A  majority  in  interest  of 
limited  partners  may  remove  the 
General  Partner  on  grounds  specified  in 
the  Agreement,  and  may  remove  the 
General  Partner  without  cause  upon 


unanimous  consent  of  the  limited 
partners.  The  Partnership  Agreement 
further  provides  that  the  exercise  of  any 
voting  rights  by  limited  partners  are  not 
effective  until  the  Partnership  has 
received  an  opinion  of  counsel  or  a  court 
of  competent  jurisdiction  determines 
that  such  rights  will  not  adversely  affect 
the  tax  status  of  the  Partnership  or 
limited  liability  status  of  the  limited 
partners.  Under  the  Partnership 
Agreement,  limited  partners  are  entitled 
to  review  all  books  and  records  of  the 
Partnership  during  reasonable  business 
hours  upon  three  days  prior  written 
notice  to  the  General  Partner.  Copies  of 
the  list  of  names  and  addresses  of  the 
limited  partners  and  Units  owned  will 
also  be  available. 

Applicants  represent  that  the 
Partnership,  by  investing  in  the 
Operating  Partnerships,  will  implement 
the  policy  pronounced  by  Congress  in 
Title  IX  of  the  Housing  and  Urban 
Development  Act  of  1968  in  making 
available,  by  private  participation,  the 
provision  of  housing  for  low  or  moderate 
income  persons.  The  government 
assistance  received  by  two  Operating 
Partnerships  include  mortgage  insurance 
and  rental  subsidies  administered  by  the 
Department  of  Housing  and  Urban 
Development  ("HUD")  pursuant  to 
sections  236.  221(d)(4).  and  section  8 
programs;  the  remaining  two  Operating 
Partnerships  receive  below  market  rate 
mortgage  financing  from  the  the 
Michigan  State  Housing  Development 
Authority  and  rental  subsidies  from 
HUD  under  section  236.  Without 
conceding  that  the  Partnership  is  an 
investment  company  under  the  Act. 
Applicants  assert  that  the  requested 
exemption  is  both  necessary  and 
appropriate  in  the  public  interest  and  is 
consistent  with  the  purposes  and 
policies  underlying  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  December  24. 1984.  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest,  the  reasons  for  the  request,  and 
the  specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington. 
DC.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attorney-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiricy  E.  HoUia. 

Acting  Secretary.   * 
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[ReteaM  No.  23501;  (70-7041)] 


Middle  South  Utilitie*.  Inc^  Proposal  to 
Guarantee  Sale-Lease  Agreement 

November  28. 1984. 

Middle  South  Utilities.  Inc.  ("MSU") 
(225  Baronne  Street  New  Orleans. 
Louisiana,  70112).  a  registered  holding 
company,  has  proposed  a  transaction 
with  this  Commission  subject  to  section 
12(b)  "of  the  Public  Utihty  Holding 
Company  Act  of  1935  and  Rule  45 
thereunder. 

Middle  South  Services,  Inc 
("Services"),  a  subsidiary  service 
company  of  MSU,  intents  to  enter  into  a 
sale-leaseback  transaction  with  either 
Dean  Witter  Realty,  Inc..  or  an  entity  to 
be  formed  by  Dean  Witter  ("Lessor"), 
pursuant  to  which  services  will  sell,  and 
concurrently  lease  from  the  Lessor 
under  a  long-term  net  lease  ("Lease"),  a 
parcel  or  real  property  situated  in 
Gretna,  Louisiana,  and  all  improvements 
thereon,  including  an  existing  office  and 
computer  center  and  an  addition 
("Addition")  to  such  computer  center 
currently  under  construction 
("Property").  In  order  to  effectuate  these 
transactions.  MSU  proposes  to 
guarantee  the  performance  by  Services 
of  its  obligations  under  the  Lease  and 
related  documents  without  recourse  to 
Services  first  being  required. 

It  is  proposed  that  Services  will  sell, 
convey  and  assign  the  Property  and  the 
related  contracts  for  the  construction 
and  completion  of  the  Addition  to  the 
Lessor  for  an  amount  equal  to  the  fair 
market  value  thereof,  estimated  at 
approximately  $15,151,000,  subject  to  an 
upward  or  downward  adjustment  of  up 
to  10  percent  depending  on  the  final  cost 
of  the  Addition  ("Purchase  Price").  The 
Purchase  Price  will  include  certain 
capitalized  transactional  costs,  fees  and 
expenses.  After  order  herein.  Services 
will  receive  payment  of  the  Purchase 
Price  and  will  thereafter,  as  agent  of  the 
owner,  effect  completion  of  the  Addition 
pursuant  to  an  Agency  Agreement. 

Concurrently  with  the  sale  and 
purchase  of  the  Property,  the  Lessor  will 
lease  the  Property  to  Services  pursuant 
to  the  Lease.  The  Lease  will  have  a 
primary  term  ("Primary  Term")  of 
approximately  2514  years,  commencing 
on  or  about  January  1, 1985.  In  addition, 
subject  to  the  conditions  set  forth  in  the 
Lease,  Services  will  have  the  option  to 


extend -the  Lease  for  up  to  6  consecutive 
renewal  terms  of  5  years  each,  for  a 
total  of  30  additional  years.  At  the  end 
of  the  Primary  Term  and  at  the  end  of 
every  renewal  term,  Services  will  also 
have  the  option  to  purchase  the  Property 
at  the  then  fair  market  value. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  20. 1984,  to  the 
Secretary.  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Commission,  by  the  Ofltce  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E  HoUis, 
Acting  Secretary. 
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[Raleaae  No.  234M;  (70-7034)] 

Penneytvania  Electric  Co.;  Proposed 
Sale  of  Utility  AsseU 

Noveml>er  28. 1984. 

Pennsylvania  Electric  Company 
("Penelec")  (100  Broad  Street, 
Johnstown,  Pennsylvania  15907),  an 
electric  utility  subsidiary  of  General 
Public  Utilities  Corporation  ( "GPU"),  a 
registered  holding  company,  has  filed 
with  this  Commission,  a  proposal 
pursuant  to  section  12(d)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  and  Rule  44. 

Penelec  proposes  to  sell  to  West  Penn 
Power  Company  ("West  Penn"), 
facilities  ("Facilities")  known  as  the 
Shingletown  Substation,  located  in 
Harris  Township,  Centre  County, 
Pennsylvania,  and  the  Elko  Substation, 
located  in  Fox  Township,  Elk  County, 
Pennsylvania.  The  Elko  and 
Shingletown  Substations  provide 
interconnections  of  electrical  facilities 
between  Penelec  and  West  Penn, 
Penelec  states  that  the  sale  of  the 
Facihties  Will  more  equitably  distribute 
ownership  of  interconnection  facilities 
between  West  Penn  and  Penelec  and 


improve  delineation  of  operating  and 
maintenance  responsibilities.  The 
purchase  price  of  the  Facilities  will  be 
its  original  cost,  less  depreciation, 
adjusted  to  compensate  Penelec  for 
resulting  taxes,  other  than  transfer 
taxes,  all  as  computed  as  of  the  date  of 
the  closing  of  the  transaction.  As  of 
December  31, 1984  the  purchase  price  for 
Shingletown  will  be  $659,928  and  Elko 
$231,807. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  26. 1984.  to  the 
Secretary.  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate]  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUia, 

Acting  Secretary. 
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[RalcaM  No.  23502;  (70-7045)] 

Public  Service  Company  of  Oklahoma 
and  Central  and  South  West  Corp.; 
Proposed  Issue  and  Sale  of  Notes  by 
Subsidiary  and  Guaranty  by  Parent 

November  29. 1984. 

The  Public  Service  Company  of 
Oklahoma  ("Company  ")  (P.O.  Box  201. 
Tulsa,  Oklahoma  74102).  an  electric 
utility  subsidiary  of  Central  and  South 
West  Corporation  ("CSW")  (2121  San 
Jacinto  Street.  Dallas.  Texas  75266).  a 
registered  holding  company,  and  CSW 
have  filed  an  application  with  this 
Commission  pursuant  to  sections  6.  7, 
and  12(d)  of  the  Public  Utility  Holding 
Company  Act  of  1935  and  Rules  45  and 
50(a)(4)  thereunder. 

Certain  counties  served  by  the 
Company  in  Oklahoma  (Tulsa.  Creek. 
Osage,  and  Okmulgee)  have  been 
declared  disaster  areas,  as  determined 
by  the  President,  pursuant  to  the 
provisions  of  Title  42,  Chapter  68  of  the 
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U.S.  Code,  due  to  flooding  and  numerous 
tornadoes  in  these  areas.  To  pay  a 
portion  of  the  cost  of  repairing  or 
replacing  its  damaged  property, 
estimated  at  $1,176,022,  the  Company 
proposes  to  borrow  up  to  $800,000  under 
the  Small  Business  Act.  Two 
applications  will  be  made  to  the  Small 
Business  Administration:  One  to  repair 
or  replace  damaged  property  caused  by 
the  tornadoes  on  April  26  and  29. 1984 
and  one  to  repair  or  replace  damaged 
property  caused  by  the  flood  on  May  27. 
1984. 

The  proposed  borrowing  by  the 
Company  will  be  represented  by  one  or 
more  promissory  notes  ("Notes") 
payable  to  the  Small  Business 
Administration  in  an  aggregate  principal 
amount  of  up  to  $800,000.  maturing  in  3 
years,  bearing  interest  at  8%  annually, 
and  payable  semi-annually  over  the  life 
of  the  Note.  CSW  proposes  to  guarantee 
payment  of  the  Notes. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  27, 1984.  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549. 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis. 

Acting  Secretary. 

|FR  Doc  84-31816  Filed  12-5-84:  8:45  am| 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  F/om:  Securities  and 
Exchange  Commission.  Office  of 
Consumer  Affairs  and  Information 
Services.  450  5th  Street.  NW.. 
Washington,  D.C.  20549. 

Extension 

Form  N-23C-1— File  No  270-230 


Rule  270.17a~8— File  No  270-22& 
Rule  270.22d-4— File  No  270-241 
Rule  270.17a-7— File  No  270-238 
Rule  270.30a-l— File  No  270-210 
Rule  270.30bl-2— File  No  270-212 
Rule  270.30b2-l— File  No  270-213 
Rule  270.17g-l(g)— File  No  270-200 
Rule  270.19a-l— File  No  27O-?40 
Rule  270.1 7f-l— File  No  270-236 
Form  270.18f-l— File  No  270-187 
Form  N-8F— File  No  270-136 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  the  following 
rules/forms: 

Form  N-23C-1 — statement  by  closed- 
end  investment  company  with  respect  to 
purchases  of  securities. 

Rule  270.17a-8 — mergers  of  certain 
affiliated  investment  companies. 

Rule  270.22d-4 — sale  of  redeemable 
securities  pursuant  to  certain  mergers 
with  private  investment  companies. 

Rule  270.17a-7 — exemption  of  certain 
purchase  or  sale  transactions  between 
investment  company  and  certain 
affiliated  persons. 

Rule  270.30a-l — annual  reports. 

Rule  270.30bl-2 — quarterly  report  for 
totally-held  registered  investment 
company  subsidiary. 

Rule  270.30b2-l— filing  copies  of 
reports  to  stockholders. 

Rule  270.18f-l — exemption  from 
certain  requirements  of  section  18(f)  (1) 
for  registered  open-end  investment 
companies  which  have  the  right  to 
redeem  in  kind. 

Rule  270.17g-l(g) — bonding  of  officers 
and  employees  of  registered 
management  investment  companies. 

Rule  270.19a-l — written  statement  to 
accompany  dividend  payment  by 
management  companies. 

Rule  270.17f-l — custody  of  securities 
with  members  of  national  securities 
exchanges. 

Form  N-8F — deregistering  as  an 
investment  company. 

Comments  should  be  submitted  to 
OMB  Desk  Officer:  Katie  Lewin.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  3235  NEOB,  Washington.  D.C. 
20503. 

Shirley  E.  Hollis. 

Acting  Secretary. 
December  3, 1984. 
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[ReiMM  Na  34-21S28;  FN*  No.  8R-PHLX 

84-25] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Ptilladelphia 
Stocit  Exchange,  Inc.;  Relating  to 
Increased  Position  Limits  for  Equity 
Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  October  31. 1984.  Philadelphia 
Stock  Exchange.  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described' 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  fule 
change  from  interested  persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change. 

The  Philadelphia  Stock  Exchange.  Inc. 
("PHLX"  or  "Exchange")  proposes  to 
amend  Rule  1001  to  increase  position 
and  exercise  limits  for  individual  equity 
options.  The  Statement  of  Purpose  in 
Item  11(A)  below  contains  a  description 
and  summary  of  the  terms  of  substance 
of  the  proposed  rule  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

Currently,  position  and  exercise 
limits  '  are  determined  in  accordance 
with  a  two-tiered  system  which  was 
established  in  July  1983.  If  an  underlying 
stock  meets  specific  standards 
governing  trading  volume  and/or 
number  of  outstanding  shares,  the 
option  qualifies  for  a  higher-tier,  4,000- 
contract  limit.  All  other  options  are 
subject  to  a  2,500  contract  position  limit. 
Specifically,  to  be  eligible  for  the  4.000- 
contract  limit,  an  underlying  security 

'  Hereafter,  tlie  term  "position  limiti"  includea 
position  and  exercise  limils. 
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must  have  either:  (i)  Trading  volume 
totalling  at  least  20.000.000  shares  during 
the  last  six  months,  or  (ii)  trading 
volume  of  at  least  15.000.000  shares 
during  the  last  six  months  and  at  least 
60,000.000  shares  outstanding. 

The  Exchange  believes  it  is  now 
appropriate  to  file  a  proposal  for 
increased  position  limits.  In  keeping 
with  the  tiered  system,  the  PHLX 
proposes  a  three-tiered  system,  with 
limits  of  4,000,  6.000  and  8.000  contracts, 
as  described  below: 

Highest  Tier  (8.000  Contract  Limill 
Options  on  stocks  that  have:  (i)  Trading 
volume  of  at  least  40,000.000  shares 
during  the  preceding  six  months  or  (ii) 
trading  volume  of  at  least  30.000.000 
shares  during  the  preceding  six  months 
and  120,000,000  shares  outstanding, 
would  be  subject  to  this  highest  tier 
limit. 

Middle  Tier  (6.000  Contract  Limit). 
Options  on  stocks  that  have:  (i)  Trading 
volume  of  at  least  20,000.000  shares 
during  the  preceding  six  months  or  (ii) 
trading  volume  of  at  least  15,000.000 
shares  during  the  preceding  six  months 
and  40.000,000  shares  outstanding, 
would  be  subject  to  this  middle  tier 
limit.  It  should  be  noted  that  the  CBOE 
has  proposed  to  require  60,000,000 
shares  outstanding  as  part  of  the  second 
criteria,  rather  than  40,000.000  shares  as 
proposed  herein  (see  Item  7).  The 
Exchange  is  confident  that  its  proposed 
criteria  are  appropriate  to  protect  the 
interest  of  investors. 

Lowest  tier  (4.000  Contract  Limit). 
Options  on  stocks  which  do  not  meet 
either  of  the  criteria  above  would  be 
subject  to  the  4.000  contract  limit.  As 
noted  above,  this  represents  an  increase 
from  the  current  lower  tier  (2.500)  limit. 

The  proposed  change  is  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  (the  "1934  Act") 
and  rules  and  regulations  thereunder 
applicable  to  the  Exchange  by 
increasing  position  limits  to  provide 
investors  (particularly  market 
professionals  and  institutions)  with 
added  trading  and  hedging 
opportunities,  and  thus  potentially 
enhancing  market  depth  and  liquidity. 
Therefore,  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
1934  Act,  which  provides,  in  pertinent 
part,  that  the  rules  of  the  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect  the 
investing  public. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Options  Committee,  a  committee 
of  the  PHLX  comprised  of  members  and 
representatives  of  member  firms,  has 
endorsed  the  proposed  rule  change. 

No  written  comments  were  solicted  or 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approved  such  proposed 
rule  change,  or. 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  D.C. 
30549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


Dated:  November  29. 1984. 
Shiriey  E.  Hollis. 

Acting  Secretary. 
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SMALL  BUSINESS  ADMINISTRATION 

Thompson  Venture  Group,  Inc.; 
License  Surrender 

(License  No.  03/03-01161 

Notice  is  hereby  given  that  Thompson 
Venture  Group.  Inc..  1725  "K  '  St..  NW.. 
Washington.  D.C.  20006  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958.  as 
amended,  (the  Act).  Thompson  Venture 
Group.  Inc.,  was  hcensed  by  the  Small 
Business  Administration  on  December 
29, 1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  November  26. 1984. 
and  accordingly,  all  rights,  privileges 
and  franchises  derived  therefrom  have 
been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  29, 1984. 
Robert  G.  lineberry. 
Deputy  Associate  Administrator  for 
Investment 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

(AC  Na  45-XX] 

Advisory  Circular;  Installation, 
Removal,  or  Change  of  Identification 
Data  and  Identification  Plates  on 
Aircraft  Engines. 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Proposed  Advisory  Circular 
(AC)  and  request  for  comments.    


summary:  This  proposed  AC  is  to 
provide  information  and  guidance 
concerning  the  installation,  removal,  or 
change  of  identification  data  and 
identification  plates  on  aircraft  engines. 
DATE:  Comments  must  identify  AC  No. 
45-XX  and  be  received  on  or  before 
January  31. 1985. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration.  Office  of  Airworthiness. 
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Attention:  Aircraft  Manufacturing 
Division  (AWS-200).  800  Independence 
Ayenue.  SW..  Washington,  DC  20591. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Alien  K.  Griggs,  Aircraft  Manufacturing 
Division  (AWS-200),  OfTice  of 
Airworthiness,  Federal  Aviation 
Administratioa.  800  Independence 
Avenue.  SW.,  Washington.  D.C.  20591. 
Telephone  (202)  426-8391. 

Comments  received  on  the  proposed 
AC  may  be  inspected  in  Room  301,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue.  SW., 
Washington.  D.C.  20591.  between  the 
hours  of  8:30  a  jn.  and  5:00  p.m.,  Monday 
thru  Friday. 

SUPFLEMCNTARY  INFORKUTION: 

Comments  Invited 

Comments  are  invited  from  all 
interested  persons  on  the  action 
proposed  in  this  AC 

Background 

Federal  Aviation  Regulations  (FAR) 
Part  45  sets  forth  the  requirements  for 
each  aircraft  engine  manufactured  under 
a  type  or  production  certificate  to  be 
identified  by  means  of  a  fire  proof 
identification  (ID)  plate.  The  ID  plate 
and  the  information  contained  thereon 
provides  positive  correlation  between 
the  engine  and  the  historical/ 
modification  records  and  serves  as  a 
baseline  to  control  all  activity 
accomplished,  (i.e.,  configuration, 
airworthiness  directive  compliance, 
overhaul,  life  limited  parts,  noise/ 
emission  compliance,  etc.)  throughout 
the  entire  service  life  of  the  engine. 

Since  the  advent  of  the  turbine  engine 
modular  concept  the  FAA  has  become 
aware  that  some  aircraft  operators/ 
repair  stations  do  not  remove  the  engine 
ID  plate  from  the  module  to  which  it  is 
affixed  when  the  module  is  removed  for 
maintenance.  Similarly,  they  install 
replacement  modules  on  which  an  ID 
plate  belonging  to  another  engine  is 
installed. 

To  ensure  compliance  with  the  intent 
of  FAR  Part  45,  the  FAA  is  proposing  to 
issue  an  AC  to  set  forth  procedures  that 
identify  when  the  engine  ID  plate  should 
be  transferred  from  the  module  that  was 
removed  to  the  module  that  has  been 
installed  in  its  place. 

Final  action  on  the  proposed  AC  will 
not  be  taken  until  after  ^valuation  of  all 
comments  received. 

Conunenis 

Comments  on  the  proposed  AC  are 
invited  from  all  interested  persons,  and 
comments  thereon  should  be  submitted 
to:  Allen  K.  Griggs,  Aircraft 
Manufacturing  Division  (AWS-200). 


Office  of  Airworthiness,  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  D.C  20591.  Telephone  (202) 
426-8361. 

Issued  in  Washington.  D.C  on  November 
21. 1984. 

Sandy  DeLuda. 

Manager.  Aircraft  Manufacturing  Division, 
Office  of  Airworthiness. 

Advisory  Circular 

U.S.  DEPARTMENT  OF 
TRANSPORTATION 

Fedaral  Aviation  Administratioii 

Subject:  Installation.  Removal,  or  Change  of 
Identification  Data  and  Identification 
Plates  on  Aircraft  Engines 
Date: 

Initiated  by:  AWS-200. 
AC  No:  45-XX. 
Change: 

1.  Purpose.  This  advisory  circular  provides 
information  and  guidance  concerning  the 
installation,  removal,  or  change  of 
identincation  data  and  identification  plates 
on  aircraft  engines. 

2.  Related  Federal  A  viation  Regulations 
(FAR)  Sections.  Sections  43.3,  43.9,  43.11, 
45.11.  and  45.13. 

3.  Background.  FAR  Section  45.11  sets  forth 
the  requirements  for  each  aircraft  engine 
manufactured  under  a  type  or  production 
certificate  to  be  identified  by  means  of* 
fireproof  identification  (ID)  plate.  FAR 
Section  45.13  requires  specific  identification 
information  on  the  ID  plate.  The 
identification  information  includes  the  name 
of  the  builder,  the  model  designation,  the 
builder's  serial  numt>er,  the  type  certificate 
numtier  (if  any),  production  certificate 
number  (if  any),  and  the  established  rating. 
The  Federal  Aviation  Administration  (FAA) 
requires  the  use  of  identification  plates  and 
the  data  contained  thereon  to  identify  the 
specific  FAA  approved  engine  configuration 
and  the  fact  that  it  was  manufactured  and 
approved  under  the  provisions  of  an  FAA 
production  approval.  Additionally,  the 
regulations  require  that  the  identification 
plate  be  affixed  to  the  engine  at  an  accessible 
location,  and  in  such  a  manner  that  it  will  not 
likely  be  defaced  or  removed  during  normal 
service,  or  iost  or  destroyed  in  an  accident. 

4.  Discussion,  a.  Problems  have  arisen, 
since  the  advent  of  the  turbine  engine 
modular  concept,  with  respect  to  engine 
identification.  A  significant  feature  of  turbine 
engines  is  that  separate  sections  (known  as 
modules)  are  devoted  to  particular  functions. 
A  typical  engine  consists  of  a  compressor 
section,  combustion  section,  turbine  section, 
and  exhaust  section.  These  modules  are  not 
independently  approved  by  the  FAA.  but  are 
approved  as  a  part  of  the  complete  engine 
type  design. 

b.  Aircraft  engine  manufacturers  in 
compliance  with  FAR  Sections  45.11  and 
45.13  identify  each  complete  engine  by 
affixing  an  ID  plate  to  one  of  the  modules. 
That  module  serves  only  as  a  vehicle  on 
which  to  affix  the  ID  plate.  That  plate  does 
not  identify  the  module  but  does  serve  to 


Identify  the  assembly  of  modules  that  make 
up  the  complete  engine  approved  under  a 
type  certificate. 

c.  When  the  module  to  which  the  ID  plate 
is  affixed  requires  replacement,  the  ID  plate 
would  need  to  be  removed  and  reinstalled  on 
the  replacement  module  in  order  to  maintain 
the  identification  of  the  engine.  This  is 
analogous  to  an  aircraft,  in  that  when  the 
member  to  which  the  ID  plate  is  affixed  is 
damaged,  the  ID  plate  would  be  removed 
from  the  damaged  member  and  reinstalled  on 
the  replacement  member  since  that  ID  plate 
serves  to  identify  the  aircraft,  not  the  member 
to  which  it  is  affixed. 

d.  Maintenance  on  modular  engines  is 
normally  accomplished  by  replacing  entire 
modules.  However,  there  is  a  need  to 
maintain  a  continuous  history  on  the  basic 
engine  (notwithstanding  that  every  module 
may  have  l>een  replaced  any  number  of 
times)  which  is  predicated  on  the  engine  ID 
plate,  serial  number,  and  historical/ 
modification  records.  Additionally,  modular 
type  engines  also  contain  a  number  of  non- 
modular  components  (e.g.,  fuel  lines, 
accessories,  etc.)  which  are  controlled  by  the 
engine  serial  number  on  the  ID  plate  and 
corresponding  historical/modification 
records. 

e.  The  FAA  is  aware  that  some  aircraft 
opera  tors /repair  stations  do  not  remove  the 
engine  ID  plate  from  the  module  to  which  it  is 
affixed  when  the  particular  module  is 
removed  for  maintenance.  Similarly,  they 
install  replacement  modules  on  which  an  ID 
plate  (belonging  to  another  engine)  is  affixed. 
This  essentially  constitutes  an  exchange  of  ID 
plates  resulting  in  a  lost  of  identity 
(historical/modification  data)  for  both" 
engines,  as  well  as  l>eing  in  noncompliance 
with  FAR  section  45.13(c)  and/or  (e).  The 
changing  of  engine  ID  plates  and  serial 
numbers  from  engine  to  engine,  or  failure  to 
remove  and  reinstall  engine  ID  plates  when 
the  module  to  which  they  are  attached  is 
required  to  be  removed  for  maintenance, 
inhibits  positive  control  of  both  modular  and 
non-modular  components.  This  control  is 
needed,  since  the  ID  plate  end  the 
information  contained  thereon  provides 
positive  correlation  between  the  engine  and 
the  required  historical/modification  records. 
The  ID  plate  also  serves  as  a  baseline  to 
control  all  activity  accomplished  on  a 
particular  engine  (i.e.,  configuration,  AD 
compliance,  overhaul,  life  limited  parts, 
noise/emission  compliance,  etc.)  throughout 
the  entire  service  life  of  the  engine. 

5.  Procedures.  When  the  engine  module  to 
which  the  engine  ID  plate  is  affixed  is 
removed  from  an  engine,  and  it  is  to  be 
replaced  with  another  module  that  is  new,  or 
that  has  been  repaired  or  overhauled,  the  ID 
plate  should  be  transferred  from  the  module 
that  was  removed  to  the  module  installed  in 
its  place.  Upon  completion  of  the  module  and 
ID  plate  change,  an  entry  must  be  made  in  the 
maintenance  record  as  required  by  FAR 
Sections  43.9  and  43.11. 

IFR  Doc  •4-31843  Filed  12-S-84:  »*i  am\ 
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Federal  Highway  Administration 

Environmental  impact  Statement; 
Bergen  and  Hudson  Counties,  NJ 

AQENCv:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Bergen  and  Hudson  Counties,  New 
Jersey. 

FOR  FURTHER  INFORMATION  CONTACT. 
Lloyd  ).  Jacobs,  Staff  Specialist  for 
Environment,  Federal  Highway 
Administration,  25  Scotch  Road,  Second 
Floor.  Trenton.  New  Jersey  08628, 
Telephone:  (609)  989-2169. 
SUPPLEMENTARY  INFORMATION:  The 

FHWA,  In  cooperation  with  the  New 
Jersey  Department  of  Transportation 
(NJDOT),  will  be  preparing  an 
Environmental  Impact  Statement  on  a 
proposal  to  construct  an  extension  of 
Route  17  (07NJ810103)  in  Bergen  and 
Hudson  Counties,  New  Jersey.  The 
proposed  project  would  consist  of  the 
construction  of  a  four  lane  expressway 
or  lesser  facility  between  Route  3  in 
Lyndhurst,  Bergen  County  to  Route  1-280 
in  Kearny,  Hudson  County,  a  distance  of 
approximately  5  miles.  The  proposed 
extension  of  Route  17  would  be  located 
east  of  Schuyler  Avenue  and  west  of  the 
New  Jersey  Turnpike. 

The  purpose  of  the  proposed  project  is 
to  relieve  congestion  on  the  local  north- 
south  roads  which  carry  traffic  from  the 
end  of  Route  17  expressway  to  Route  I- 
280.  These  local  roads  include  Ridge 
Road  (which  is  temporarily  designated 
as  Route  17)  and  Schuyler  Avenue. 
Temporary  Route  17  operates  as  a  two- 
lane  city  arterial  through  commercial 
and  residential  sections  of  the 
intervening  municipalities,  carrying 
local  as  well  as  through  traffic.  In 
addition  to  the  commuter  and 
commercial  traffic  Schuyler  Avenue  is 
also  burdened  with  a  constant  volume  of 
refuse  trucks  destined  for  land  fills  in 
the  adjacent  Hackensack  Meadowlands 
District.  The  extremely  high  traffic 
volumes  on  these  roadways  causes 
severe  congestion  and  creates  delays  to 
local  emergency  services  and  unsafe 
conditions  for  motorists  and  pedestrians 
alike.  Both  Ridge  Road  and  Schuyler 
Avenue  operate  with  two  lanes,  one  in 
each  direction,  with  on-street  parking 
permitted  in  the  commercial  and 
residential  areas.  The  proposed 
extension  of  Route  17,  in  addition  to 
relieving  congestion  on  local  roadways, 
will  facilitate  local  planning  objectives 
for  development  in  the  Hackensack 


Meadowlands  District  and  provide 
access  to  the  proposed  DeKorte  State 
Park. 

Alternatives  under  consideration 
include  (1)  an  expressway  or  lesser 
facility  between  Route  3  to  Route  1-280; 
(2)  a  combination  of  the  above  facility 
with  mass  transit;  (3)  the  no  action 
alternative.  The  FHWA  and  NJDOT  will 
consult  with  other  government  agencies 
on  their  areas  of  responsibiUty.  A  formal 
scoping  meeting  is  planned,  and  Federal 
and  State  agencies  with  permit  or 
commenting  responsibilities  will  be 
invited.  Information  meetings  will  also 
be  held  for  the  public  in  the  project  area. 

Issued  on:  November  27, 1984. 
John  |.  Kessler,  Jr., 
Division  Administrator.  Trenton,  New  Jersey. 

(FR  Doc  84-31700  Filed  12-5-84:  8:4S  iml 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Intent  To  EstatHish  a  Fee  Schedule  for 
the  Transfer  of  U.S.  Treasury  Boole- 
Entry  Securities  Held  at  Federal 
Reserve  Banlts 

Correction 

In  FR  Doc.  84-31358  beginning  on  page 
47354  in  the  issue  of  Monday,  December 
3, 1984,  make  the  following  correction  on 
page  47355:  In  the  middle  column,  under 
"Fee  Schedule",  in  the  second  entry, 
"transfers  received"  should  read 
"transfer  originated", 
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UNITED  STATES  INFORMATION 
AGENCY 

Advisory  Committee  on  Public 
Diplomacy 

The  United  States  Advisory 
Commission  on  Public  Diplomacy  will 
conduct  a  meeting  in  Room  600,  301  4th 
Street  SW.,  on  December  19  from  1:30  to 
4:00  PM. 

The  meeting  will  be  closed  to  the 
public  because  it  will  involve  a 
discussion  of  classified  information 
relating  to  USIA  implementation  of  the 
Radio  Broadcasting  to  Cuba  Act.  (5 
U.S.C  552b(c)(l)).  Premature  disclosure 
of  this  information  is  unlikely  to 
significantly  frustrate  implementation  of 
proposed  Agency  action,  because  there 
will  be  a  discussion  of  future  Agency 
policy  and  programs.  (5  U.S.C 
552b(c)(9)(B)) 


Please  caU  Gloria  Kalamets.  (202)  485- 
2468  for  further  information- 

Deleiiuiuatiuii  To  Close  Actvisory 
Commission  Meeting  of  December  19, 
1984 

Based  on  the  information  provided  to 
the  Um'ted  States  Information  Agency 
by  the  United  States  Advisory 
Commission  on  PobKc  Diphnnacy,  I 
hereby  determine  that  the  meeting 
scheduled  by  the  Commission  for 
December  19, 1964  may  be  ctosed  to  the 
public. 

The  Commission  has  requested  that 
its  December  19  meeting  be  cloeed 
because  if  will  involve  a  discussion  of 
classified  information  relating  to  USIA's 
implementation  of  the  Radio 
Broadcasting  to  Cuba  Act  (5  U.SXX 
552b(c)(l)).  Premature  disclosure  of  this 
information  is  likely  to  frustrate 
significantly  the  implementation  of 
proposed  Agency  action,  because  there 
will  be  a  discussion  of  future  Agency 
policy  and  programs.  (5  U.S.C. 
552b(c)(9)(B)). 

Dated:  November  30, 1984. 
Charles  Z.  Wick, 

Director. 

|FR  Doc.  84-31836  FiM  12-6-M  8.45  ami 
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Reporting  and  Information  Collection 
Requirements  Under  0MB  Review 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice  of  reporting 

requirements  submitted  for  0MB 

review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U  S.C 
Chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  0MB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
USIA  is  requesting  approval  of 
"Information  Collection  in  Support  of 
USIA  Acquisition  Process". 
DATE:  Comments  must  be  received  by 
December  31, 1984. 

Copies:  Copies  of  the  request  for 
clearance  (SF-63),  supporting  statement, 
transmittal  letter  and  other  documents 
submitted  to  0MB  for  review  may  be 
obtained  from  the  USIA  Clearance 
Officer,  Comments  on  the  item  Hsted 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
0MB,  attention  Desk  Officer  for  USIA. 
FOR  FURTHER  INFORMATION  CONTACT 

Agency  Clearance  Officer.  Charles  N. 
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Canestro.  United  States  Information 

Agency.  M/M.  301  Fourth  Street.  SW.. 

Washington.  DC.  20547.  telephone  (202) 

485-8676.  And  OMB  review:  Michael 

Weinstein.  Office  of  Information  and 

Regulatory  Affairs,  Office  of 

Management  and  Budget.  Washington. 

D.C.  20503.  telephone  (202)  395-4814. 

SUPPLEMENTARY  INFORMATION: 

Information  Collection  in  Support  of  * 

USIA  Acquisition  Process.  ; 

Abstract:  Information  collection  from 
the  public  is  necessary  to  evaluate  bids 
and  responses  from  potential  suppliers 
for  supplies,  services  and  hardware  for 
the  purpose  of  making  awards  in 
conformance  with  rules  and  regulations 

governmg  procurement  of  federal  , 

government  departments  and  agencies. 

Dated:  November  26. 1984 

Charles  N.  Canestro, 

Management  Analyst.  Federal  Reaisler 

Liaison.  , 

|FR  Doc  84-3iaK:  Filed  12-5-64:  8:45  »m\ 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  49,  No.  236 

Thursday,  December  6,  1964 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  ttie  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t>(e)(3). 
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EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

DATE  AND  TIME:  9:30  a.m.  (Eastern  Time), 

Tuesday,  December  11, 1984. 

place:  Clarence  M.  Mitchell,  ]t.. 

Conference  Room  No.  200-C  on  the  2nd 

Floor  of  the  Columbia  Plaza  Office 

Building.  2401  "E"  Street.  NW., 

Washington.  D.C.  20507. 

STATUS:  Part  will  be  open  to  the  public 

and  part  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Votes 

2.  A  Report  on  Commission  Operations 
(Optional) 

3.  Freedom  of  Information  Act  Appeal  No. 
84-07-FO1A-129-NY,  concerning  a  request 
for  copies  of  the  respondent's  EEO-1 
reports  from  1980  through  1984. 

4.  Freedom  of  Information  Act  Appeal  No. 
84-10-FOIA-103-DE.  concerning  a  request 
for  the  contents  of  a  closed  ADEA  file. 

5.  Freedom  of  Information  Act  Appeal  No. 
84-07-FOIA-136-NY.  concerning  a  request 
for  records  from  two  Title  VII  charge  Hies. 

6.  Freedom  of  Information  Act  Appeal  No. 
84-10-FOIA-72-NY.  concerning  a  request 
for  documents,  memorandum  or  other 
materials  in  a  Title  VII  file. 

dosed 

1.  Litigation  Authorization:  General  Counsel 
Recommendations 

2.  Proposed  Commission  Decisions:  ORA 
Decisions  and  Guidance  Decisions 

3.  Discussion  of  Subpoenas 

4.  Discussion  of  Commissioners'  Charges 
Note. — Any  matter  not  discussed  or 

concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 


advance  on  future  Commission  sessions. 
Please  telephone  (202)  6:^-6748  at  all  times 
for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
information:  Cynthia  Matthews, 
Executive  Officer  at  (202)  634-6748. 

Dated:  December  4, 1984. 
Cynthia  Matthews, 

Executive  Officer.  Executive  Secretariat 
This  notice  Issued  December  4, 1984. 

|FR  Doc  a4-31963  Filed  12-04-M:  1:43  p.m.l 
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federal  deposit  INSURANCE 
CORPORA-nON 

Notice  of  Agency  meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5:55  p.m.  on  Friday,  November  30. 
1984,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  adopt  a  resolution 
(A)  making  funds  available  for  the 
payment  of  insured  deposits  in  The 
Dayton  Bank  &  Trust  Company,  Dayfon, 
Tennessee,  which  was  closed  by  the 
Commissioner  of  Financial  Institutions 
for  the  State  of  Tennessee  on  Friday. 
November  30. 1984.  (B)  accepting  the  bid 
of  First  National  Bank  and  Trust 
Company,  Rockwood.  Tennessee,  for  the 
transfer  of  the  insured,  secured,  and 
preferred  deposits  of  the  closed  bank, 
(C)  appointing  First  National  Bank  and 
Trust  Company  as  the  agent  for  the 
corporation  for  the  payment  of  insured, 
secured,  and  preferred  deposits  of  the 
closed  bank,  and  (D)  making  funds 
available  for  an  advance  payment  to 
uninsured  depositors  and  other  general 
creditors  of  The  Dayton  Bank  &  Trust 
Company  equal  to  75  percent  of  their 
uninsured  claims. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  Michael  A. 
Mancusi,  acting  ip  the  place  and  stead 
of  Director  C.  T.  Conover  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 


meeting  open  ta  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  pursuant  to 
subsections  (c)(8].  (c)(9](A)(ii).  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  December  3. 1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 

|FR  Doc  M-3I878  Piled  12-9-M:  5M  pm] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  December  10. 1984.  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive  discussion 
of  the  following  items  is  anticipated.  These 
matters  will  l>e  resolved  with  a  single  vote 
unless  a  member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 
Disposition  of  minutes  of  previous  meetings. 
Report  of  committees  and  ofTicers: 
Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 
Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative 
enforcement  proceedings  approved  by 
the  Director  or  an  Associate  Director  of 
the  Division  of  Bank  Supervision  and  the 
various  Regional  Directors  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 
Discussion  Agenda: 
Memorandum  and  resolution  re:  Issuance 
of  a  Final  Rule  requiring  insured  banks  to 
report,  under  certain  circumstances,  their 
brokered  deposits  and  fully  insured 
deposits  of  financial  institutions. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW..  Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
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Secretary  of  the  Cotporation,  at  (202) 
389-4425. 

Dated:  December  3. 1984. 
Federal  Deposit  Insurance  Corporation. 

Executive  Secretary. 

[Fit  Doc  M-3U7t  Filed  1I-3-M:  SM  pmj 
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FEOCRAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  December  10, 
1984,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2).  (c)(6).  (c)(8).  and  (c)(9)(A)(ii) 
of  Title  5,  United  States  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive  discussion 
of  the  following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single  vote 
unless  a  member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 
Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings,  termination- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties)  against  certain  insured 
banks  or  officers,  directors,  employees, 
agents  or  other  persons  participating  in  the 
conduct  of  the  affairs  thereof: 
Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (cK6).  (c)(8),  and  (c)(9)(A)(ii) 
of  the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(6).  (c)(8),  and 
{c)(9){A)(ii)). 

Note:  Some  maners  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 
Discussion  Agenda: 

Applicabon  for  Federal  deposit  insurance 
and  for  consent  to  exercise  trust  powers: 
Federated  Bank  ft  Trust  Company,  a 
proposed  new  bank  to  be  located  at  10 
Foster  Avenue,  Gibbsboro.  Ntw  jersey. 
Personnel  actions  regarding  appointments, 
proaiotions,  administrative  pay  increases, 
reassignments.  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6) 
of  the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2)  and  (c)(6)). 

The  meeting  will  be  held  m  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 


Building  located  at  550— 17th  Street. 
NW..  Wa^shington,  D.C. 

Requets  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  December  3, 1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinsoo. 

Executive  Secretary. 

|FR  Doc.  S4-31B77  Filed  12-3-M:  SM  pin| 
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FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  December  11. 

1984, 10:00  a.m. 

place:  1325  K  Street.  NW..  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance. 
Litigation.  Audits.  Personnel. 

***** 

DATE  AND  TIME:  Thursday,  December  13, 
1984, 10:00  a.m. 

PLACE:  1325  K  Street.  NW.,  Washington. 
DC.  (Fifth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Eligibility  for  Candidates  to  receive 

Presidential  primary  matching  funds 
Draft  Advisory  Opinion  #1984-57,  PaUick  G. 

Golden,  Pacific  Gas  &  Electric  Company 
11  CFR  PARTS  2  and  3:  Proposed 

Amendments  to  Sunshine  Regulations 
Routine  administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer. 

202-523-4065. 

Marjoria  W.  Emmons,  * 

Secretary  of  the  Commission. 

[FR  Dw.  S«-3igB2  Filed  ia-«-M:  8:45  m\ 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  28,  1984. 

TIME  AND  date:  10  a.m.,  Wednesday. 

December  5, 1964. 

PLACE:  Room  600, 1730  K  Street.  NW.. 
Washington,  D.C. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Little  Sandy  Coal  Sales,  Inc..  Docket  No. 
KENT  83-17S-R.  (Issues  include  whether 


the  company's  operation  is  a  "mine" 
subject  to  Mine  Act  jurisdiction.) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  any 
auxiliary  aids,  such  as  sign  language 
interpreters,  must  inform  the 
Commission  in  advance  of  those  needs. 
Thus,  the  Commission  may,  subject  to 
the  limitations  of  29  CFR  2706. 150(a)(3) 
and  §  2706. 160(e),  ensure  access  for  any 
handicapped  person  who  gives 
reasonable  advance  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5632, 
Jean  H.  Ellen, 

Agenda  Clerk, 

|FR  Doc.  B4-319eS  Filed  12-4-84;  2:48  pm) 
■ILUNO  COOE  (TSS-OI-M 


FEDERAL  TRADE  COMMISSION 
TIME  AND  DATE:  4:00  p.m.,  Monday. 
December  3, 1984. 

place:  Room  526,  Federal  Trade 
Commission  Building,  6th  Street  and 
Pennsylvania  Avenue,  NW.  Washington, 
D.C.  20580. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED: 

Ceremony  for  the  swearing-in  of  Mary  L 
Azcuenaga  as  Commissioner  (reception  to 
follow  by  invitation  only) 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Susan  B.  Ticknor,  Office 
of  Public  Affairs:  (202)  532-1892, 
Recorded  Message:  (202)  523-3806. 
Emily  H.  Rock, 
Secretary. 

|FR  Doc.  84-31888  Filed  12-4-84:  2:00  pm) 
■LUMQ  COOC  STSO-OI-M 


PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNINO  COUNCIL 

PaciHc  Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Northwest  Power  Planning  Council) 
ACTION:  Notice  of  meeting  to  be  held 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b). 
STATUS:  Open. 

TIME  AND  date:  December  11, 1984;  9:00 

a.m. 

PLACE:  Council  Office  Meeting  Room, 
850  SW.  Broadway.  Suite  1100.  Portland. 
Oregon. 

MATTERS  TO  BE  CONSIDERED: 

The  Council  will  conduct  a  hearing  to  take 
testimony  from  the  region's  public  utility 
commissions  concerning  intertie  access 
policy,  out-of-region  sales,  and  the  ownership 
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and  size  of  the  intertie.  The  Council  -  . ' 

anticipates  testimony  from  the  Idaho  Public  '  { 

Utilities  Commission,  the  Montana  Public  i 

Service  Commission,  the  Oregon  Public 

Utility  Commission,  and  the  Washington  -~  . 

Utilities  and  Transportation  Commission.  j 

Public  Comment  will  be  taken  at  the  i 

conclusion  of  the  Commissioners' testimony.  .  '  !  " 

The  Council  anticipates  conducting  future 
public  sessions  to  receive  testimony  from 
other  interested  parties  on  these  issues. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bess  Wong  (503)  222-5161. 
Edward  Sheets, 
Executive  Director. 

|F1«  Doc  84-31939  Filed  12-4-84: 1 1 :01  am) 
BILUNG  COOC  OOOCMXMI 
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Thursday 
December  6,  1984 


Part  II 


Department  of  State 


22  CFR  Parts  121,  122,  123,  124,  125, 
126,  127,  128,  129,  and  130 
Revision  of  the  international  Traffic  in 
Arms  Regulations;  Final  Rule 
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DEPARTMENT  OF  STATE 

22  CFR  Parts  121. 122. 123. 124, 125, 
129, 127. 128, 129.  and  130 

(Dapartnwntal  Reg.  10«.S40| 

Revision  of  ttie  intemationai  Traffic  in 
Arms  Regulations 

AOCNCV:  Department  of  State. 
action:  Final  rule. 

summary:  On  December  19. 1980.  the 
Department  of  State  published  a 
proposed  comprehensive  revision  of  the 
Intemationai  Traffic  in  Arms 
Regulations  (the  ITAR)  (45  FR  83970). 
The  purpose  of  this  proposed  revision 
was  to  simplify  and  clarifT^the 
regulations  and  to  improve  the 
regulatory  scheme  established  under  the 
Arms  Export  Control  Act.  Numerous 
comments  were  received  from  the  public 
and  from  U.S.  Government  agencies. 
This  publication  publishes  the  final  rule, 
which  shall  enter  into  force  on  January 
1.1985. 

EFFECTIVE  DATE:  January  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  B.  Robinson.  (202)  235-9755, 
Director.  Office  of  Munitions  Control; 
Mr.  Mark  L  Wiznitzer.  (202)  235-9756, 
Office  of  Munitions  Control;  Ms.  Jean  U. 
Bailly,  (202)  632-0568,  Office  of  the  Legal 
Adviser. 

SUPFUEMENTARY  information: 

Background.  The  Intemationai  Traffic 
in  Arms  Regulations  were  first 
published  in  their  current  form  on 
August  26, 1955  (20  FR  6250)  pursuant  to 
the  authority  of  section  414  of  the 
Mutual  Security  Act  of  1954  (68  Stat. 
848).  The  Mutual  Security  Act  replaced 
the  Neutrality  Act  of  1939  (54  Stat.  11). 
which  had  constituted  the  authority  of 
the  President  to  control  exports  of  arms, 
ammunition,  and  implements  of  war. 
The  provisions  of  the  Mutual  Security 
Act  of  1954  were  to  a  large  extent 
superseded  in  1976  by  the  Arms  Export  . 
Control  Act  (22  U.S.C.  2778),  referred  to 
in  this  summary  as  the  Act.  Section  38  of 
the  Act  continued  the  President's 
authority  to  control  the  export  and 
import  of  defense  articles  and  defense 
services  (including  exports  of  technical 
data  related  to  defense  articles).  It  also 
continued  to  authorize  the  President  to 
promulgate  regulations  for  the  import 
and  export  of  defense  articles  and 
defense  services  and  to  provide  foreign 
policy  guidance  to  persons  involved  in 
such  exports  and  imports.  Executive 
Order  11958  of  January  18, 1977  as 
amended  (44  FR  4311)  delegated 
authority  to  regulate  exports  of  defense 
articles  and  defense  services  to  the 


Secretary  of  State,  in  cbnsultation  with 
the  Secretaries  of  Commerce  and 
Defense. 

Revision  of  the  ITAR.  The  ITAR  have 
been  amended  from  time  to  time  to 
reflect  statutory  enactments  and  to 
implement  the  foreign  policy  of  the 
United  States.  However,  the  last 
substantial  revision  of  the  regulations 
occurred  in  1969.  There  was  a  felt  need 
in  recent  years  to  simplify  whenever 
possible  the  structure  and  terminology 
of  the  regulations.  As  a  result,  the 
Department  of  State  undertook  in  1979 
to  revise  the  ITAR.  A  proposed  revision 
was  published  on  December  19, 1980  (45 
FR  83970). 

Extensive  comments  were  received 
from  the  public  and  U.S.  Government 
agencies.  Many  of  those  comments 
resulted  in  changes  in  the  proposed 
regulations. 

On  August  29, 1984,  the  Department  of 
State  published  a  notice  in  the  Federal 
Register  (49  FR  34240)  that  the  revision 
was  complete.  The  public  was  informed 
that  any  person  who  wished  to  comment 
further  on  the  regulations  could  do  8o  by 
contacting  the  Office  of  Munitions 
Control.  The  proposed  regulations  were 
again  modified  in  view  of  these  latest 
comments  and  are  published  today  as  a 
final  rule. 

Most  of  the  provisions  of  the  ITAR 
have  been  modified  in  some  way, 
generally  for  editorial  purposes. 
However,  the  basic  regulatory  scheme  is 
not  changed  under  the  revision.  The 
changes  in  the  revision  attempt 
primarily  to:  incorporate  changes  in 
government  policies  and  licensing 
procedures;  improve  its  organization; 
simphfy  and  modernize  its  terminology; 
improve  its  enforceability;  and 
implement  recent  Congressional 
notification  requirements.  The  major 
changes  from  the  prior  edition  of  the 
ITAR  and  the  proposed  revision  of 
December  19, 1980,  are  as  follows. 

Part  120.  Many  of  the  comments  on 
the  proposed  revision  of  the  ITAR  made 
it  clear  that  there  was  considerable 
confusion  on  the  relation  of  the  ITAR  to 
the  export  regulations  administered  by 
the  Department  of  Commerce;  on  how 
defense  articles  and  defense  services 
are  placed  on  the  Munitions  List;  on  the 
standards  used  to  designate  defense 
articles  and  services;  on  whether  "dual 
use"  items  or  technical  data  were 
controlled  under  the  ITAR;  and  on 
whether  the  proposed  foreign  end-use  of 
the  item  to  be  exported  is  relevant  in 
determining  whether  State  or  Commerce 
controls  a  particular  export.  Part  120  is 
new,  and  provides  information  on  these 
basic  matters  and  a  basic  conceptual 
introduction  to  the  regulatory  scheme. 
Part  120  simply  codifies  the  practice  and 


standards  of  the  Office  of  Munitions 
Control.  No  new  policy  is  established  by 
this  Part. 

The  definitions  which  apply  to  the 
ITAR  are  now  located  in  Part  120.  These 
were  previously  found  at  the  end  of  Part 
121.  A  listing  of  U.S.  Government  forms 
referred  to  in  the  regulations  has  been 
included  at  the  end  of  Part  120.  The 
interpretations  of  the  Munitions  List  in 
Part  121  and  the  definitions  which  apply 
specifically  to  the  reporting 
requirements  of  Part  130  remain  in  those 
parts.  Several  definitions  have  been 
revised.  Perhaps  the  most  important 
definition  is  that  of  "technical  data" 
(§  120.21).  Many  of  the  comments 
received  on  the  proposed  revision  of  the 
ITAR  were  on  the  proposed  definition  of 
technical  data  of  December  19, 1980  (as 
well  as  the  related  exemptions  on 
certain  exports  of  technical  data).  The 
final  definition,  and  the  related 
definitions  of  "public  domain"  (9  120.18) 
and  "defense  services"  (§  120.8),  took 
into  account  the  public  comments  and 
seeks  to  reflect  the  actual  practice  of  the 
Office  of  Munitions  Control  of 
controlling  only  exports  of  certain 
technical  data  directly  related  to 
defense  articles  and  not  general, 
theoretical  information. 

Some  of  the  public  comments  received 
assumed  that  all  activity  or  data 
described  in  the  definitions  section  of 
Part  120  (e.g..  defense  services  or 
technical  data)  required  a  license.  This 
is  not  the  case.  The  substantive 
provisions  on  when  licenses  or 
approvals  are  required  are  in  Part  123 
for  unclassified  defense  articles;  and 
Part  124  for  technical  assistance  and 
hcensing  agreements;  and  Part  125  for 
technical  data  and  classified  articles 
and  data. 

Part  121.  This  part  consists  of  the 
Munitions  List  and  interpretations.  The 
Munitions  List  itself  has  been  changed 
in  that  certain  defense  articles  (listed 
below)  have  been  added  and  deleted 
from  it.  The  structure  of  the  Munitions 
List  has  been  modified  only  in  minor 
respects  (e.g..  "defense  services"  and 
"technical  data"  are  placed  in  separate 
categories).  Several  comments  were 
received  regarding  whether  "software" 
should  be  deemed  to  be  a  defense 
article  or  technical  data  for  purposes  of 
the  ITAR.  Section  121.8  was 
consequently  changed  to  address  these 
comments. 

Notable  changes  to  the  U.S.  Munitions 
List  or  its  interpretations  are  as  follows: 

Additions 

— Aluminum  powder  (spherical)  (see 
S  121.12(s)]. 
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— Floating  dry  docks,  class  ARDM  (see 

S  121.15(d)  (4)). 
— Armored  coaxial  cable  capable  of  RF. 

optical,  or  high  voltage  power 

transmission,  and  designed,  modified 

or  configured  for  military  application 

(see  Category  XI(a)  (3). 
— Certain  structural  materials 

specifically  designed  or  modified  for 

defense  articles,  such  as  carbon/ 

carbon  and  metal  matrix  composites 

(see  Category  Xlll(d)). 
— Combat  shotguns  (see  S  121.9(a)). 
— Cryptographic  software  (see  Category 

XlII(b)). 
— Devices  embodying  particle  beam  and 

electromagnetic  pulse  technology  (see 

Category  Xni(h)). 
— Metal  embrittling  agents  (see 

Category  Xlll(i)). 

Deletions  _  - 

— Muzzle-loading  (black  powder) 

firearms  (see  §  121.9(a)). 
— Bayonets  (deleted  from  Category  I). 
— Floating  dry  docks,  classes  YFDM, 

YR.  YRDH,  YRDM,  YHL  YSD  (see 

§  121.15(d)(4)). 
— Submarine  and  torpedo  nets  (deleted 

from  Category  VI). 
— ^Parachutes  (deleted  from  Category 

VUI). 
— Certain  trainer  aircraft  (see 

§  121.3(2)). 
— Certain  inertia)  navigation  systems 

(see  Category  VIII(j)). 
— Fixed  land-based  arresting  gear  (see 

Category  Vlll(e)). 
— Instrument  flight  trainers,  except  for 

combat  simulation  trainers  (deleted 

from  category  IX(a)). 
— Standard  military  helmets  (deleted 

from  Category  X(a)). 
— Pressurized  breathing  equipment 

(deleted  from  Category  X(b)). 
— Military  oxygen  masks  (deleted  from 

Category  X(b)). 
— Protective  clothing  for  handling 

corrosive  fuels  (deleted  from  Category 

X(b)). 

Items  which  no  longer  qualify  as 
significant  military  equipment 

— Non-military  communication  satellites 

(See  Category  Vlll(b)  (2)  and  Category 

Xl(b)  (2)). 
—Radios  (See  Category  XI(a)  (2)). 

Part  122.  This  Part  deals  with  the 
registration  of  manufacturers  and 
exporters.  Registration  is  now  required 
for  U.S.  persons  who  furnish  defense 
services.  The  fees  charged  for 
registration  have  been  increased  for  the 
first  time  since  1969. 

Part  123.  The  current  system  requires 
that  licenses  be  obtained  before  the 
'  physical  export  of  defense  articles 
outside  of  U.S.  jiirisdiction  and  generally 
requires  that  the  applicant  be  a  U.S. 


person  (although  licenses  are  granted  to 
foreign  diplomatic  missions).  In  the 
proposed  revision  of  December  19, 1980, 
the  Department  proposed  that  only  U.S. 
persons  could  obtain  licenses  for  the 
export  of  defense  articles,  and  that 
licenses  would  be  required  before 
articles  could  be  transferred  to  foreign 
persons  in  the  U.S.  All  of  the  public 
comments  were  opposed  to  these 
changes.  The  Department  has  decided 
not  to  make  these  changes.  The 
Department  will  continue  the  traditional 
policies  on  these  matters. 

Most  of  the  changes  in  Part  123  are 
technical  in  nature.  They  provide  more 
guidance  to  applicants  on  how  to  apply 
for  licenses  and  clarifications  on 
existing  exemptions.  Licenses  are 
formally  made  valid  for  two  years  rather 
than  one. 

Part  124.  This  part  deals  primarily 
with  agreements  between  U.S.  and 
foreign  persons  which  involve  the 
furnishing  of  defense  services  for  the 
production  or  maintenance  of  defense 
articles.  It  has  been  the  consistent  policy 
of  the  United  States  under  the  ITAR  to 
require  that  such  agreements  be 
submitted  to  the  Office  of  Munitions 
Control  for  approval  and  that  they 
contain  certain  clauses.  Part  124 
continues  this  policy.  The  structure  of 
the  chapter  has  been  revised  for  clarity. 
Some  of  the  standard  clauses  have  been 
simplified,  and  some  have  been 
modified  to  ensure  that  statutory 
requirements  on  the  transfer  of  defense 
articles  manufactured  under  licensing 
agreements  can  be  fully  implemented. 
Th«  standards  and  procedures 
applicable  to  the  export  of  technical 
data  for  purposes  of  offshore 
procurement  have  been  revised  and 
clarified. 

Part  124  contains  one  significant 
revision.  The  comments  indicated  that  it 
was  not  clear  whether  certain  activities 
involving  defense  articles,  but  which  did 
not  involve  the  use  or  disclosure  of 
technical  data,  were  subject  to  ITAR 
controls.  It  has  been  the  practice  of  the 
Department  of  State  in  the  past  to 
control  training  in  the  use  of  defense 
articles  only  if  it  involved  the  disclosure 
of  technical  data  or  the  use  of  technical 
data  tliat  was  not  exempt  from  the 
licensing  requirements  of  Part  125.  This 
practice  on  training  services  was 
narrower  than  what  the  express  terms  of 
the  ITAR  or  the  Act  would  have 
permitted.  It  also  meant  that  certain 
important  defense  services  related  to 
defense  articles  were  not  necessarily 
regulated.  For  example,  the  training  of 
pilots  to  fly  military  aircraft,  or  training 
individuals  in  combat  skills,  was  not 
always  regulated  under  the  ITAR. 
S  124.1  provides  that  the  furnishing  of 


any  defense  service,  as  defined  in 
§  120.8(a),  will  henceforth  require  the 
approval  of  the  Department  of  State, 
regardless  of  whether  technical  data 
will  be  used  or  disclosed.  This  provision 
does  not  affect  any  of  the  neutrality 
lawrs  of  die  U.S. 

Part  125.  This  Part  which  deals  with 
the  export  of  technical  data,  and  the 
definitions  of  technical  data  and  public 
domain  in  Part  120  are  closely  related. 
The  most  significant  changes  in  Part  125 
are  in  S  125.4,  which  contains  a  listing  of 
the  exemptions  from  the  licensing 
requirements  of  the  ITAR.  This 
provision  was  one  on  which  numerous 
comments  were  received.  Concerns 
were  expressed,  for  example,  on 
licensing  requirements  as  they  relate  to 
the  First  Amendment  to  the 
Constitution.  The  revision  seeks  to 
reflect  these  concems,  and  certain  new 
exemptions  are  provided.  Nontransfer 
and  lise  assurances  are  now  required  for 
all  exports  of  classified  articles  or 
classified  technical  data. 

In  recent  years,  some  parts  of  the 
academic  community  have  expressed 
concern  about  the  application  of 
government  export  regulations  to 
disclosures  of  information  in  university 
classrooms.  This  concern  (for  example, 
that  the  language  of  the  ITAR  was 
overly  broad)  did  not  occur  because  of 
any  changes  in  the  text  of  the  ITAR,  or 
in  the  policies  and  practices  of  the 
Department  of  State  in  administering  the 
regulations.  In  order  to  address  the 
concems  expressed  about  the 
regulations,  however,  the  language  with 
regard  to  what  information  is  subject  to 
ITAR  controls  has  been  clarified.  The 
Department's  long-standing  practice  of 
regulating  only  information  that  is 
direcUy  related  to  defense  articles,  as 
reflected  in  U.S.  v.  Edler.  579  F.  2d  516 
(9th  cir.  1978),  remains  unchanged.  In  the 
future,  the  Department  will  consider 
incorporating  in  the  ITAR  appropriate 
recommendations  regarding  scientific 
communications  which  are  developed 
by  an  interagency  group  currently 
studying  proposals  in  the  context  of  the 
Export  Administration  Regulations  of 
the  Department  of  Commerce. 

Part  126.  Part  126  contains  general 
policies  that  are  applicable  to  all 
exports  under  the  ITAR.  Most  of  the 
revisions  in  this  part  are  clarifications  or 
amplifications  of  existing  provisions. 
Some  of  the  provisions  tha}  were  in 
more  than  one  part  of  thir^revious  ITAR 
have  been  consolidated  (Hg-  provisions 
on  proposals  related  to  significant 
military  equipment  and  general  policies 
on  license  denials  and  approvals). 

Section  126.6  provides  a  significant 
new  exemption  for  certain  exports  of 
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defense  articles  and  defense  services 
sold  by  the  U.S.  Department  of  Defense 
to  foreign  governments  or  international 
organizations  under  the  Foreign  Military 
Sales  (FMS)  program.  This  new  section 
envisions  the  use  of  a  new  form,  DSP- 
XX,  as  the  documentation  and  authority 
for  such  exports.  Details  of 
implementation  will  be  incorporated  in 
the  instructions  to  DSP-XX.  This 
exemption  will  become  effective  upon 
pubUcation  of  the  DSP-XX. 

Section  126.8  deals  with  proposals 
either  to  sell  significant  military 
equipment  or  to  enter  into 
manufacturing  license  agreements  or 
technical  assistance  agreements  for  the 
production  or  assembly  of  such 
equipment.  This  requirement  will  no 
longer  apply  with  respect  to  sales  of 
defense  articles  to  members  of  NATO. 
Australia,  Japan  and  New  Zealand.  The 
monetary  threshold  for  cases  that  must 
be  submitted  to  the  Department  for 
approval  prior  to  making  the  proposals 
described  in  the  provision  have  been 
increased  (from  seven  to  fourteen 
million  dollars). 

Section  126.10  deals  with  the 
confidentiality  of  information  provided 
to  the  Office  of  Munitions  Control. 

Part  130.  This  part  has  been  changed 
In  one  significant  aspect.  The  monetary 
thresholds  on  which  sales  are  subject  to 
this  Part's  requirements  have  been 
increased.  The  structure  of  the  Part  has 
been  revised  for  clarity. 

List  of  Subjects  in  22  CFR  Farts  120 
through  130 

Arms  and  Munitions.  Exports. 

Subchapter  M  (consisting  of  Parts  120 
through  130)  of  Chapter  I  of  Title  22, 
Code  of  Federal  Regulations,  is 
consequently  revised  to  read  as  follows: 

SUBCHAPTER  M— INTERNATIONAL 
TRAFFIC  IN  ARMS  REGULATIONS 

Pari 

120 — Purpose,  background  and  definitions. 
121 — The  United  States  Munitions  List. 
122 — Registration  of  manufacturers  and 

exporters. 
123 — Licenses  for  the  export  of  defense 

articles. 
124 — Manufacturing  license  agreements, 

technical  assistance  agreements,  and 

other  defense  services. 
125— Licenses  for  the  export  of  technical  data 

and  classified  defense  articles. 
128— General  policies  and  provisions. 
127 — Violations  and  penalties. 
128 — Administrative  procedures. 
129— (Reserved). 
130 — Political  contributions,  fees,  and 

commissions. 


PART  120-PURPOSE,  BACKGROUND 
AND  DEFINITIONS 

120.1  Purpose. 

120.2  Designation  of  defense  articles  and 
defense  services. 

120.3  Policy  on  designating  defense  articles 
and  services. 

120.4  Relation  to  Department  of  Commerce 
regulations. 

120.5  Commodity  jurisdiction  procedure. 

Definitions 

120.6  General. 

120.7  Defense  articles. 

120.8  Defense  services. 

120.9  District  director  of  customs. 

120.10  Export. 

120.11  Foreign  person. 

120.12  Intransit  shipment. 

120.13  License. 

120.14  Manufacturing  license  agreement. 

120.15  Office  of  Munitions  Control. 

120.16  Person. 

120.17  Presiding  o^cial. 

120.18  Public  domain. 

120.19  Significant  military  equipment. 

120.20  Technical  assistance  agreement. 

120.21  TechnicaCdata. 

120.22  United  States. 

120.23  U.S.  person. 

Forms 

120.24  Listing  of  forms  referred  to  in  this 
subchapter. 

Authority — Section  38,  Arms  Export 
ConUt)l  Act,  90  Stat.  744  (22  U.S.C.  2778);  E.O. 
11958,  42  FR  4311;  22  U.SC.  2858, 

9 120.1    Purpos*. 

Section  38  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2728)  authorizes  the 
President  to  control  the  export  and 
import  of  defense  articles  and  defense 
services.  It  is  the  purpose  of  this 
subchapter  to  implement  this  authority. 
The  statutory  authority  of  the  President 
to  promulgate  regulations  with  respect 
to  exports  of  defense  articles  and 
defense  services  was  delegated  to  the 
Secretary  of  State  by  Executive  Order 
11958,  as  amended  (42  FR  4311).  By 
virtue  of  delegations  of  authority  by  the 
Secretary  of  State,  these  regulations  are 
primarily  administered  by  the  Director 
of  the  Office  of  Munitions  Control. 
Bureau  of  Politico-Military  Affairs, 
Department  of  State  (35  FR  5422). 

§  120.2    Designation  of  defense  articles 
and  defense  services. 

The  Arms  Export  Control  Act  also 
provides  (22  U.S.C.  2778(a)  and  2794(7)) 
that  the  President  shall  designate  which 
articles  shall  be  deemed  to  be  defense 
articles  and  defense  services  for 
purposes  of  this  subchapter.  The  items 
so  designated  constitute  the  United 
States  Munitions  List,  and  are  specified 
in  Part  121  of  this  subchapter.  Such 
designations  are  made  by  the 
Department  of  State  with  the 


concurrence  of  the  Department  of 
Defense. 

§  120.3    Policy  on  designating  defense 
artictes  snd  services. 

Designations  of  defense  articles  and 
defense  services  are  based  primarily  on 
whether  an  article  or  service  is  deemed 
to  be  inherently  military  in  character. 
Whether  it  has  a  predominantly  military 
application  is  taken  into  account.  The 
fact  that  an  article  or  service  may  be 
used  for  both  military  and  civilian 
purposes  does  not  in  and  of  itself 
determine  whether  it  is  subject  to  the 
export  controls  of  this  subchapter. 
(Narrow  exceptions  to  this  general 
policy  exist  with  respect  to  exports  of 
certain  spare  parts  and  components  in 
Categories  V(d):  VIII  (e)  and  (g);  XI(e): 
XII{c);  and  XVI(b)|.)  The  intended  use  of 
the  article  or  service  after  its  export  (i.e., 
for  a  military  or  civilian  purpose)  is  also 
not  relevant  in  determining  whether  the 
export  is  subject  to  the  controls  of  this 
subchapter. 

9  120.4    Relation  to  Department  of 
Commerce  regulations. 

If  an  article  or  service  is  placed  on  the 
United  States  Munitions  List,  its  export 
is  regulated  exclusively  by  the 
Department  of  State.  Exports  which  are 
not  subject  to  the  controls  of  this 
subchapter  are  generally  under  the 
regulatory  jurisdiction  of  the 
Department  of  Commerce  pursuant  to 
the  Export  Administration  Act  of  1979, 
as  amended  (50  U.S.C.  app.  2401-2420) 
and  the  implementing  Export 
Administration  Regulations  (15  CFR 
Parts  368-399). 

9  120.5    Commodity  jurisdiction  procedure. 

The  Office  of  Munitions  Control  will 
provide,  upon  written  request,  a 
determination  on  whether  a  particular 
article  is  included  on  the  United  States 
Munitions  List.  Such  requests  should  be 
accompained  by  five  copies  of  the  letter 
requesting  a  determination  and  any 
^brochures  or  other  documentation  or 
specifications  relating  to  the  article.  A 
"commodity  jurisdiction"  procedure  is 
used  if  a  doubt  exists  within  the  U.S. 
Government  on  whether  an  article  is  on 
the  Munitions  List.  The  procedure 
entails  consultations  among  the 
Departments  of  State.  Commerce  and 
Defense. 

Definitions 

9120.6    General 

The  definitions  contained  in  this  part 
(listed  alphabetically)  apply  to  the  use     ' 
of  the  defined  terms  throughout  this 
subchapter  unless  a  different  meaning  is 
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specified.  See  also  §§  130.2-130.8  for 
definitions  applicable  to  Part  130. 

§  120.7    Defense  articles. 

"Defense  article"  means  any  item 
designated  in  §  121.1.  This  term  includes 
models,  mockups,  and  other  such  items 
which  reveal  technical  data  directly 
relating  to  items  designated  in  §121.1. 

§  120.8    Defense  services 
Defense  service  means: 

(a)  the  furnishing  of  assistance, 
including  training,  to  foreign  persons  in 
the  design,  engineering,  development, 
production,  processing,  manufacture, 
use,  operation,  overhaul,  repair, 
maintenance,  modification,  or 
reconstruction  of  defense  articles, 
whether  in  the  United  States  or  abroad; 
or 

(b)  the  furnishing  to  foreign  persons  of 
any  technical  data,  whether  in  the 
United  States  or  abroad. 

9 1 20.9  District  director  of  customs. 

"District  director  of  customs"  means 
the  district  directors  of  customs  at 
customs  headquarters  ports  (other  than 
the  port  of  New  York  City,  New  York); 
the  regional  commissioners  of  customs, 
the  deputy  and  assistant  regional 
commissioners  of  customs  for  customs 
region  II  at  the  port  of  New  York.  New 
York;  and  port  directors  at  customs 
ports  not  designated  as  headquarters 
ports. 

9120.10  Export 

"Export"  means,  for  purposes  of  this 
subchapter: 

(a)  Sending  or  taking  defense  articles 
out  of  the  United  States  in  any  manner; 
or 

(b)  Transferring  registration  or  control 
to  a  foreign  person  of  any  aircraft, 
vessel,  or  satellite  on  the  United  States 
Munitions  List,  whether  in  the  United 
States  or  abroad;  or 

(c)  Sending  or  taking  technical  data 
outside  of  the  United  States  in  any 
manner  except  by  mere  travel  outside  of 
the  United  States  by  a  person  whose, 
personal  knowledge  includes  technical 
data:  or 

(d)  Disclosing  or  transferring  technical 
data  to  a  foreign  person,  whether  in  the 
United  States  or  abroad;  or 

(e)  The  performance  of  a  defense 
service  on  behalf  of,  or  for  the  benefit  of, 
a  foreign  person,  whether  in  the  United 
States  or  abroad. 

As  of  the  effective  date  of  the 
Commercial  Space  Launch  Act,  a  launch 
vehicle  or  payland  shall  not,  by  reason 
of  the  launching  of  such  vehicle,  be 
considered  an  export  for  purposes  of 
this  subchapter. 


§120.11    Foreign  person. 

"Foreign  person"  means  any  person 
(§  120.16)  who  is  not  a  citizen  or 
national  of  the  United  States  unless  that 
person  has  been  lawfully  admitted  for 
permanent  residence  in  the  United 
States  under  the  Immigration  and 
Naturalization  Act  (8  U.S.C.  1101, 
section  101(a)20.  60  Stat.  163)  (i.e., 
individuals  referred  to  as  "immigrant 
aliens"  under  previous  laws  and 
regulations).  It  includes  foreign 
corporations  (i.e.,  corporations  that  are 
not  incorporated  in  the  United  States), 
international  organizations,  foreign 
governments,  and  any  agency  or 
subdivision  of  foreign  governments  (e.g.. 
diplomatic  missions). 

§120.12    Intransit  Shipment 

"Intransit  shipment"  means  a 
temporary  import  into  the  United  States 
of  a  defense  articile. 

§120.13    License. 

"License"  means  a  document  bearing 
the  word  "license"  which  when  issued 
by  the  Director,  Office  of  Munitions 
Control,  or  his  authorized  designee, 
permits  the  export  or  intransit  shipment 
of  a  specific  defense  article,  defense 
service,  or  technical  data, 

§  1 20. 1 4    Manufacturing  license 
agreement 

An  agreement  (e.g.,  contract)  whereby 
a  U.S.  person  grants  a  foreign  person  an 
authorization  or  a  license  to 
manufacture  defense  articles  abroad 
and  which  involves  or  contemplates  (a) 
the  export  of  technical  data  (as  defined 
in  §  120.21)  or  defense  articles  or  the 
performance  of  defense  services,  or  (b) 
the  use  by  the  foreign  person  of 
technical  data  or  defense  articles 
previously  exported  by  the  U.S.  person. 

9120.15    Office  of  Munitions  Control. 

"Office  of  Munitions  Control"  means 
the  Office  of  Munitions  Control,  Bureau 
of  Politico-Military  A^airs.  Department 
of  State,  Washington,  D.C.  20520. 

9  120.16    Person. 

"Person"  means  a  natural  person  as 
well  as  a  corporation,  business 
association,  partnership,  society,  trust, 
or  any  other  entity,  organization  or 
group,  including  governmental  entities. 
If  a  provision  in  this  subchapter  does 
not  refer  exclusively  to  a  foreign  person 
(S  120.11)  or  U.S.  person  (§  120.23),  then 
it  refers  to  both. 

§120.17    Presiding  official. 

"Presiding  official"  means  a  person 
authorized  to  conduct  hearings  in 
administrative  proceedings. 


§120.18    Public  domain. 

'I'ublic  domain"  means  information 
which  is  published  and  which  is 
generally  accessible  or  available  to  the 
public: 

(a)  Through  sales  at  newsstands  and 
bookstores: 

(b)  Through  subscriptions  which  are 
available  without  restriction  to  any 
individual  who  desires  to  obtain  or 
purchase  the  published  information: 

(c)  through  second  class  mailing 
privileges  granted  by  the  U.S. 
Government:  or, 

(d)  at  libraries  open  to  the  public. 

9  120.19    Significant  military  equipment 

(a)  "Significant  military  equipment" 
means  articles,  as  identified  in 
paragraph  (b)  of  this  section,  for  which 
special  export  controls  are  warranted 
because  of  their  capacity  for  substantial 
military  utility  or  capability. 

(b)  Articles  designated  as  significant 
military  equipment  under  the  criterion 
specified  in  paragraph  (a)  of  this  section 
include  all  classified  articles  and  the  \ 
articles  enumerated  in  S  121.1  in 
Categories  I  (a)  and  (c)  (in  quantity):  II 
(a)  and  (b):  Ill(a)  (excluding  ammunition 
for  firearms  in  Category  (I))  and  (d):  IV 
(a),  (b),  (d).  (e),  (0  and  (g):  V  (a)  (in 
quantity)  and  (b):  VI  (a),  (b)  (inclusive 
only  of  turrets  and  gun  mounts,  missile 
systems,  and  special  weapons  systems) 
and  (e):  VII  (a),  (b).  (c),  (e),  (f)  and  (g): 
VIII  (a),  (b)(1),  (c)  and  (d),  GEMS  as 
defined  in  (i).  and  tnertial  systems  as 
defined  in  (j):  XI  (a)(1).  (b)(1).  (c);  XII  (a) 
and  (b):  XIV  (a),  (b).  (c)  and  (d):  XVI: 
XVII;  and  XX  (a)  and  (b). 

(c)  Items  in  S  121.1  which  are 
preceded  by  an  asterisk  are  "significant 
military  equipment." 

(d)  Section  47(6)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2794(6)  note) 
provides  a  definition  of  "major  defense 
equipment"  and  refers  to  certain 
significant  combat  equipment  on  the 
U.S.  Munitions  List.  The  terms 
"significant  military  equipment'^  and 
"significant  combat  equipment"  are 
considered  to  be  equivalent  for  purposes 
of  that  section  of  the  Arms  Export 
Control  Act  and  this  subchapter. 

§  120.20    Tectmical  assistance  agreement. 

An  agreement  (e.g.,  contract)  for  the 
performance  of  defense  services  or  the 
disclosure  of  technical  data,  as  opposed 
to  an  agreement  granting  a  right  or 
license  to  manufacture  defense  articles. 

9  1 20.2 1    Technical  data. 

"Technical  data"  means,  for  purposes 
of  this  subchapter: 

(a)  Classified  information  relating  to 
defense  articles  and  defense  services: 


476*8 


Fedarml  Register  /  Vol.  49.  No.  236  /  Thursday.  December  6.  1984  /  Rules  and  Rcgulationa 


(b)  Information  covered  by  an 
invention  secrecy  order 

(c)  Information  which  is  directly 
related  to  the  design,  engineering, 
development,  production,  processing, 
manufacture,  use,  operation,  overhaul, 
repair,  maintenance,  modification,  or 
reconstruction  of  defense  articles.  This 
includes,  for  example,  information  in  the 
form  of  blueprints,  drawings, 
photographs,  plans,  instructions, 
computer  software  and  documentation. 
This  abo  includes  information  which 
advances  the  state  of  the  art  of  articles 
on  the  U.S.  Munitions  List.  This  does  not 
include  information  concerning  general 
scientific,  mathematical  or  engineering 
principles. 


S120L22 

"United  States",  when  used  in  the 
geographical  sense,  includes  the  several 
States,  the  Commonwealth  of  Puerto 
Rico,  the  insular  possessions  of  the 
United  States,  the  District  of  Columbia. 
and  any  territory  over  which  tbe  United 
States  exercises  any  powers  of 
administration,  legislation,  and 
jurisdiction. 

$120123    U&Parson. 

"U.S.  Person"  means  a  person 
(S  120.16)  who  is  a  citizen  or  national  of 
the  United  States,  or  a  permanent 
resident  of  the  United  States  under  the 
Immigration  and  Nationality  Act  (8 
U.SXL  1101,  section  101(a)20,  80  Stat 
163). 

ForoM 

§12024    IMtmt  of  fonwa  isiaiiwi  to  In 

this  sutKtwptsr. 

The  forms  referred  to  in  this 
subchapter  are  available  &ora  the 
following  government  agencies: 

(a)  Department  of  State: 

(1)  Application/License  for  permanent 
export  of  unclassified  defense  articles 
and  related  technical  data  (Form 
DSP-5). 

(2)  Application  for  registration  (Form 
DSP-9). 

(3)  Application/License  for  temporary 
import  of  unclassified  defense  articles 
(Form  DSP-61). 

(4)  Application /License  for  temporary 
export  of  unclassified  defense  articles 
(Form  DSP-73). 

(5)  Nontransfer  and  use  certificate 
(Form  DSP-83). 

(6)  Application  A-ic^nse  for 
permanent/temporary  export  or 
temporary  import  of  classified  defense 
articles  and  related  classified  technical 
data  (Form'DSP-«5). 

(b)  Department  of  Commerce: 

(1)  International  Import  Certificate 
(Form  rrA-e45P/ATF-4522/DSP-53). 


(2)  Shipper's  export  declaration  (Form 
No.  7525-V). 
(c)  Department  of  Defense: 
Offer  and  acceptance  (DD  Form  1513). 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

Enumeralioa  of  Aitidas 

121.1  GeneraL  Hie  United  States  Munitions 
List. 

121.2  Interpretation*  of  the  United  States 
Munitiona  List. 

12U    Aircraft  and  related  articles. 

121.4  Amphibious  vehicles. 

121.5  Apparatus  and  devices  under 
Category  IV(c). 

121.B    Cartridge  and  shell  casings. 

121.7  Chemical  agents. 

121.8  End-items,  components,  accessories, 
attachments,  parts,  firmware,  software 
and  systems. 

121.9  Firearms. 

121.10  Forgings.  castings  and  machined 
bodies. 

121.11  Military  demolition  blocks  and 
blasting  caps. 

121.12  Military  explosives. 

121.13  Military  fuel  thickeners. 

121.14  Propellants. 

121.15  Vessels  of  war  and  special  naval 
equipment. 

Authority:  Section  38.  Anns  Export  Control 
Act.  90  Stat.  744  (22  U.SX:.  2778);  E.0. 11958. 
42  FR  4311;  22  U.S.C.  2658. 

Enumeration  of  Articles 

9  121.1    GansraL  The  Unitad  SUtas 
Munitions  UaL 

(a)  The  following  articles,  services 
and  related  technical  data  are 
designated  as  defense  articles  and 
defense  services  pursuant  to  sections  38 
and  47(7)  of  the  Arms  Export  Control 
Act  (22  U.S.C  2778  and  2794(7)). 
Changes  in  designations  will  be 
published  in  the  Federal  Register. 
Information  and  clarifications  on 
whether  specific  items  are  defense 
articles  and  services  under  this 
subchapter  may  appear  periodically  in 
the  Munitions  Control  Newsletter 
published  by  the  O^ice  of  Munitions 
Control. 

(b)  Significant  Military  Equipment. 
An  asterisk  precedes  certain  defense 
articles  in  the  following  list.  The  asterisk 
means  that  the  article  is  deemed  to  be 
"significant  military  equipment"  to  the 
extent  specified  in  5  120.19.  The  asterisk 
is  placed  as  a  convenience  to  help 
identify  such  articles. 

Category  1 — Firaaims 

*(a)  ^4onautomatic.  semi-automatic  and 
fully  automatic  firearms  to  caliber  .50 
inclusive,  and  all  components  and  parts  for 
such  Tirearms.  (See  if  121.9  and  123.16- 
123.19.) 

(b)  Rifleacopcs  manufactured  to  military 
specifications,  and  specifically  designed  or 


modlHed  components  therefor,  fireann 
silencers  and  suppressors,  including  flash 
suppressors. 

*(c)  Insurgency-counterinsurgency  type 
firearms  or  other  weapons  having  a  special 
military  application  (e.g.  close  assault 
weapons  systems)  regardless  of  caliber  and 
all  components  and  parts  therefor. 

Categoty  II — AitiUery  Projeclars 

*(a)  Guns  over  caliber  .50,  howitzers, 
mortars,  and  recoilless  rifles. 

*(b)  Military  flamethrowers  and  protectors. 

(c)  Components,  parts,  accessories  and 
attachments  for  the  articles  in  paragraphs  (a) 
and  (b)  of  this  category,  including  but  not 
limited  to  mounts  and  carriages  for  these 
articles. 

Category  III — AainMattiaa 

*(a)  Ammunition  for  the  arms  in  Categories 
I  and  U  of  this  section.  (See  (  211.6.) 

(b)  Components,  parts,  accessories,  and 
attachments  for  articles  in  paragraph  (a)  of 
this  category,  indoding  but  not  limited  to 
cartridge  cases,  power  bags,  bullets,  iackets, 
cores,  shells  (excluding  shotgun  shells), 
projectiles,  boosters,  fuzes  and  oonponenta 
therefor,  primers,  and  other  detonating 
devices  for  such  ammunition.  (See  }  121.6.) 

(c)  Ammunition  belting  and  linking 
machines. 

'(d)  AmmunitioD  manufactming  machines 
and  amm«nition  loading  machine*  (except 
handloading  ones). 

Category  IV — Launch  Vehicles,  Guided 
Missiles,  Ballistic  Missiles.  Rodcets. 
Torpedoe*.  Bomb*  and  Mines 

*(a)  Rockets  (including  but  not  limited  to 
meteorological  and  other  sounding  rockets), 
bombs,  grenades,  torpedoes,  depth  charges, 
land  and  naval  mines,  as  well  as  launchers 
for  such  defense  articles,  and  demoKtion 
blocks  and  blasting  caps.  (See  {  121.11.) 

*(b)  Launch  vehicles  and  missile  and  anti- 
mi**ile  systems  including  but  not  limited  to 
guided,  tactical  and  strategic  missiles, 
launchers,  and  systems. 

(c)  Apparatus,  devices,  and  materials  for 
the  handling,  control,  activation,  monitoring 
detection,  protection,  discharge,  or 
detonation  of  the  articles  in  paragraphs  (a) 
and  (b)  of  this  category.  (See  {  121.5.) 

*(d)  Missile  and  space  vehicle 
powerplants.  

*(e)  Military  explosive  excavating  devices 

*(f)  Ablative  materials  fabricated  or  semi- 
fabricated  from  advanced  composites  (e.g., 
silica,  graphite,  carbon,  carbon/carbon,  and 
boron  filaments)  for  the  articles  in  this 
category  that  are  derived  directly  from  or 
specifically  developed  or  modified  for 
defense  articles. 

'(g)  Non/nuclear  warheads  for  rockets  and 
guided  missiles. 

(h)  All  specifically  designed  or  modified 
components,  parts,  accessories,  attachments, 
and  associated  equipment  for  the  articles  in 
this  category'. 

Catasory  V— Exploaiva*.  PropeUaals.  and 
Incendiary  Afsola 

'(a)  Military  explosives.  (See  1 121.12.) 
*(b)  Military  fuel  thickeners.  (Sec  1 121.13.) 
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(c)  Propellants  for  the  articles  in  Categories 
III  and  IV  of  this  section.  (See  1 121.14.) 

(d)  Military  pyrotechnics,  except 
pyrotechnic  materials  having  dual  military 
and  commercial  use. 

(e)  All  compounds  specifically  formulated 
for  the  articles  in  this  category. 

Category  VI — Vessels  of  Warand  Special 
Naval  Equipment 

'[a]  Warships,  amphibious  warfare  vessels, 
landing  craft,  mine  warfare  vessels,  patrol 
vessels,  auxiliary  vessels  and  service  craft, 
experimental  types  of  naval  ships  and  any 
vessels  specifically  designed  or  modified  for 
military  purposes.  (See  J  121.15.) 

*(b)  Turrets  and  gun  mounts,  arresting  gear, 
special  weapons  systems,  protective  systems, 
submarine  storage  batterirs.  catapults  and 
other  components,  parts,  attachments,  and 
accessories  specifically  designed  or  modified 
for  combatant  vessels. 

(c)Mine  sweeping  equipment,  components, 
parts,  attachments  and  accessories 
specifically  designed  or  modified  therefor. 

(d)  Harbor  entrance  detection  devices, 
(magnetic,  pressure,  and  acoustic  ones)  and 
controls  and  components  therefor. 

*(e)  Naval  nuclear  propulsion  plants,  their 
land  prototypes,  and  special  facilities  for 
their  construction  support,  and  maintenance. 
This  includes  any  machinery,  device, 
component,  or  equipment  specifically 
developed,  designed  or  modified  for  use  in 
such  plants  or  facilities.  (See  |  123.21.) 

Category  VII — Tanks  and  Military  Vehicles 

'(a-)  Military  type  armed  or  armored 
vehicles,  military  railway  trains,  and  vehicles 
specifically  designed  or  modified  to 
accommodate  mountings  for  arms  or  other 
specialized  military  equipment  or  fitted  with 
such  items. 

*(b)  Military  tanks,  combat  engineer 
vehicles,  bridge  launching  vehicles,  half- 
tracks and  gun  carriers. 

'(c)  Self-propelled  guns  and  howitzers. 

(d)  Military  trucks,  trailers,  hoists,  and 
skids  specifically  designed,  modified,  or 
equipped  to  mount  or  carry  weapons  of 
Categories.  I.  II  and  IV  or  for  carrying  and 
handling  the  articles  in  paragraphs  (a)  of 
Categories  111  and  IV. 

*(e)  Military  recovery  vehicles. 

*(f)  Amphibious  vehicles.  (See  1 121.4.) 

'(g)  Engines  specifically  designed  or 
modified  for  the  vehicles  in  paragraphs  (a), 
(b).  (c),  and  (f)  of  this  category. 

(h)  All  specifically  designed  or  modified 
components  and  parts,  accessories, 
attachments,  and  associated  equipment  for 
the  articles  in  this  category,  including  but  not 
limited  to  military  bridging  and  deep  water 
fording  kits. 

Category  VIII — Aircraft,  Spacecraft  and 
Associated  Equipment 

'(a)  Aircraft,  including  but  not  limited  to 
helicopters,  non-expansive  balloons,  drones, 
and  lighter-than-air  aircraft,  which  are 
specifically  designed,  modified,  or  equipped 
for  military  purposes.  This  includes  but  is  not 
limited  to  the  following  military  purposes: 
gunnery,  bombing,  rocket  or  missile 
launching,  electronic  and  other  surveillance, 
reconnaissance,  refueling,  aerial  mapping, 
military  liaison,  cargo  carrying  or  dropping. 


personnel  dropping,  airborne  warning  and 
control,  and  military  training.  (See  1 121.3.) 

(b)*(l)  Spacecraft,  including  manned  and 
unmanned,  active  and  passive  satellites 
(except  those  listed  in  Category  VIII(b)(2). 

(2)  Non-military  communication  satellites 
(excluding  ground  stations  and  associated 
equipment  not  enumerated  elsewhere  in 
§121.1). 

*(c)  Military  aircraft  engines,  except 
reciprocating  engines,  and  spacecraft  engines 
specifically  designed  or  modified  for  the 
aircraft  and  spacecraft  in  paragraphs  (a)  and 
(b)  of  this  category. 

*(d)  Cartridge-actuated  devices  utilized  in 
emergency  escape  of  personnel  and  airlwme 
equipment  (including  but  not  limited  to 
airborne  refueling  equipment)  specifically 
designed  or  modified  for  use  with  the  aircraft, 
spacecraft,  and  engines  of  the  types  in 
paragraphs  (a),  (b),  and  (c)  of  this  category. 

(e)  Launching  and  recovery  equipment  for 
the  articles  in  paragraphs  (a)  and  (b)  of  this 
category,  if  the  equipment  is  specifically 
designed  or  modified  for  military  use  or  for 
use  with  spacecraft.  Fixed  land-based 
arresting  gear  is  not  included  in  this  category. 

(f)  Power  supplies  and  energy  source* 
specifically  designed  or  modified  for 
spacecraft. 

(g)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
(including  ground  support  equipment) 
specifically  designed  or  modified  for  the 
articles  in  paragraphs  (a)  through  (T)  of  this 
category,  excluding  aircraft  tires  and 
propellors  used  with  reciprocating  engines. 

(h)  Developmental  aircraft  components 
which  have  a  significant  military  application, 
excluding  aircraft  components  concerning 
which  Federal  Aviation  Agency  certification 
has  been  granted. 

*(i)  Ground  effect  machines  (GEMS) 
specifically  designed  or  modified  for  military 
use,  including  but  not  limited  to  surface  effect 
machines  and  other  air  cushion  vehicles,  and 
all  components,  parts,- and  accessories, 
attachments,  and  associated  equipment 
specifically  designed  or  modified  for  use  with 
such  machines. 

*(j)  Inertial  navigation  systems  and 
components  designed  specifically  for  such 
systems.  Systems  or  components  which  are 
standard  equipment  in  civil  aircraft  including 
spare  parts  and  spare  units  to  be  used 
exclusively  for  the  maintenance  of  inertial 
navigation  equipment  incorporated  in  civil 
aircraft,  and  which  are  certified  by  the 
Federal  Aviation  Administration  as  being  an 
integral  part  of  such  aircraft  are  subject  to 
export  regulation  by  the  Office  of  Munitions 
Control  only  if  the  export  is  intended  for  a 
controlled  country  described  in  section  e20(f) 
of  the  Foreign  Assistance  Act  of  1961.  as 
amended  (22  U.S.C.  2370(0)  (except 
Yugoslavia).  The  Export  Administration  Act 
of  1979.  as  amended  (50  U.S.C.  App.  section 
2416(c))  deals  with  the  export  of  such  items  to 
non-controlled  countries.  All  exports  of 
technical  data  (regardless  of  destination) 
relating  to  the  design,  development, 
production  or  manufacture  of  inertial 
navigation  equipment  (regardless  of 
accuracies)  or  its  related  parts,  components, 
or  subsystems  are  subject  to  the  requirements 
of  the  regulations  contained  in  this 


subchapter.  The  export  of  technical  data 
relating  to  the  repair  of  parts,  components,  or 
subsystems  of  inertial  navigation  systems 
(including  accelerometers  and  gyroscopes) 
which  are  not  certified  by  the  FAA  as  being 
an  integral  part  of  civil  aircraft  are  subject  to 
the  requirements  of  this  subchapter.  The 
provisions  of  XI(e)  and  XII(c)  are  not 
applicable  to  such  exports  of  technical  data. 

Category  IX — Military  Training  Equipmeat 

(a)  Military  training  equipment  including 
but  not  limited  to  attack  trainers,  radar  target 
trainers,  radar  target  generators,  gunnery 
training  devices,  antisubmarine  warfare 
trainers,  target  equipment,  armament  training 
units,  operational  flight  trainers,  air  combat 
training  systems,  radar  trainers,  navigation 
trainers,  and  simulation  devices  related  to 
defense  articles. 

(b)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
specifically  designed  or  modified  for  the 
articles  in  paragraph  (a)  of  this  category. 

Category  X — Protective  Personnel  Equipmeat 

(a)  Body  armor  specifically  designed, 
modified  or  equipped  for  military  use; 
articles,  including  but  not  limited  to  clothing, 
designed,  modified  or  equipped  to  protect 
against  or  reduce  detection  by  radar,  infrared 
(IR)  or  other  sensors;  ipilitary  helmets 
equipped  with  communications  hardware, 
optical  sights,  slewing  devices  or  mechanisms 
to  protect  against  thermal  flash  or  lasers, 
excluding  standard  military  helmets. 

(b)  Partial  pressure  suits  and  liquid  oxygen 
converters  used  in  aircraft  in  Category 
Vll!(a). 

(c)  Protective  apparel  and  equipment 
specifically  designed  or  modified  for  use  with 
the  articles  in  paragraphs  (a)  through  (d)  in 
Category  XIV. 

(d)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
specifically  designed  or  modified  for  use  with 
the  articles  in  paragraphs  (a),  (b).  and  (c)  of 
this  category. 

Category  XI— Military  and  Space  Electronics 

(a)  Electronic  equipment  not  included  in 
Category  XII  of  the  Munitions  List  which  is 
assigned  a  military  designation  or  is 
specifically  designed,  modified  or  configured 
for  military  application.  This  includes  but  is 
not  limited  to  the  following: 

*(1)  Underwater  sound  equipment, 
including  but  not  limited  to  towed  arrays, 
electronic  beam  forming  sonar,  target 
classification  equipment  and  spectrographic 
displays;  search,  acquisition,  tracking, 
moving  target  indication  and  imaging  radar 
systems:  active  and  passive  countermeasures 
and  counter-countermeasures  equipment; 
electronic  fuses:  identification  systems; 
command,  control  and  communications 
systems;  and.  regardless  of  designation,  any 
experimental  or  developmental  electronic 
equipment  specifically  designed  or  modified 
for  military  application,  or  for  use  with  a 
military  system  and 

(2)  Sonic  depth  fuiders;  underwater 
telephones;  electro-mechanical  beam  forming 
sonars  and  elementary  sonobuoys;  radios 
(including  transceivers):  weather,  navigation, 
and  air  traffic  control  radar  systems; 
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navigation,  guidance,  object-locating 
equipment:  displays;  and  telemetering 
equipment. 

(3)  Annored  coaxial  cable  capable  of  RF, 
optical,  or  high  voltage  power  transmission. 

(b)  Space  electronics: 

*(1)  Electronic  equipment  speciflcally 
designed  or  modified  for  spacecraft  and 
spaceflight,  and 

(2)  Electronic  equipment  specifically 
designed  or  modified  for  use  with  non- 
military  communications  satellites. 

*(c)  Electronic  systems  or  equipment 
specifically  designed,  modified,  configured, 
used  or  intended  for  use  in  search, 
reconnaissance,  collection,  monitoring, 
direction-finding,  display  ,  analysis  and 
production  of  information  from  the 
electromagnetic  spectrum  for  intelligence  or 
security  purposes  and  electronic  systems  or 
equipment  designed  or  modified  to  counteract 
such  surveillance  and  monitoring. 

(d)  Very  High  Speed  Integrated  Circuit 
(VHSIC)  semiconductor  devices  that  are 
specifically  designed  for  military  applications 
and  which  have  a  high-speed  signal  and 
image  processing  capability  with  an 
operational  parameter  (gate-time-clock- 
frequency]  or  greater  than  10  ' '  gates  X  hertz 
for  an  individual  semiconductor  device. 

(e)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
specifically  designed  or  modified  for  use  or 
currently  used  with  the  equipment  in 
paragraphs  (a)  through  (c)  of  this  category, 
except  for  such  items  as  are  in  normal 
commercial  use. 

Category  XII— Fir«  Coatrol.  Range  Finder, 
Optical  and  Guidance  and  Coatrol  Equipment 

*(a)  Fire  control  systems:  gun  and  missile 
tracking  and  guidance  systems:  military 
infrared,  image  intensifier  and  other  night 
sighting  and  night  viewing  equipment: 
mihtary  masers  and  military  lasers;  gun 
laying  equipments;  range,  position  and  height 
finders  and  spotting  instruments:  aiming 
devices  (electronic,  gyroscopic,  optic,  and 
acoustic):  bomb  sights,  bombing  computers, 
military  television  sighting  and  viewing  units, 
inertial  platforms,  and  periscopes  for  the 
articles  of  this  section. 

*(b)  Inertial  and  other  weapons  or  space 
vehicle  guidance  and  control  systems; 
spacecraft  guidance,  control  and  stabilization 
systems;  astro  compasses;  and  star  trackers. 

(c)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
specifically  designed  or  modified  for  the 
articles  in  paragraphs  (a)  and  (b)  of  this 
category,  except  for  such  items  as  are  in 
normal  commercial  use. 

Category  Xm — Auxiliary  Military  Equipmeflt 

(a)  Aerial  cameras,  space  cameras,  special 
purpose  military  cameras,  and  specialized 
processing  equipment  therefor  military 
photointerpretation,  steroscopic  plotting,  and 
photogrammetry  equipment,  and  components 
specifically  designed  or  modified  therefore. 

(b)  Speech  scramblers,  privacy  devices, 
cryptographic  devices  and  software 
(encoding  and  decoding],  and  components 
specifically  designed  or  modified  therefore, 
ancillary  equipment,  and  protective 
appraratus  specifically  designed  or  modified 


for  such  devices,  components,  and 
equipment. 

(c)  Self-contained  diving  and  underwater 
breathing  apparatus  specifically  designed  or 
modified  for  a  military  purpose  and 
components  specifically  designed  or  modified 
therefore. 

(d)  Armor  plate  and  structural  materials 
(including  but  not  limited  to  plate,  rolled  and 
extruded  shapes,  bars  and  forgings,  castings, 
welding  consumables,  carbon/carbon  and 
metal  matrix  composites)  specifically 
designed  or  modified  for  defense  articles. 

(e)  Concealment  and  deception  equipment, 
including  but  not  limited  to  special  paints, 
decoys,  and  simulators  and  components, 
parts  and  accessories  specifically  designed  or 
modified  therefor. 

(f)  Energy  conversion  devices  for  producing 
electrical  energy  from  nuclear,  thermal,  or 
solar  energy,  or  from  chemical  reaction  which 
are  specifically  designed  or  modified  for 
military  application. 

(g)  Chemiluminescent  compounds  and  solid 
state  devices  specifically  designed  or 
modified  for  military  application. 

(h)  Devices  embodying  particle  beam  and 
electromagnetic  pulse  technology, 
(i)  Metal  embrittling  agents. 

Category  XTV — Toxicological  Agents  and 
Equipment  and  Radiological  Equipment 

*(a)  Chemical  agents,  including  but  not 
limited  to  lung  irritants,  vesicants, 
lachrymators,  tear  gases  (except  tear  gas 
formulations  containing  1%  or  less  CN  or  CS). 
stemutators  and  irritant  smoke,  and  nerve 
gases  and  incapacitating  agents.  (See 
1 121.7.) 

*(b)  Biological  agents. 

*(c)  Equipment  for  dissemination, 
detection,  and  identification  of,  and  defense 
against,  the  articles  in  paragraphs  (a)  and  (b) 
of  this  category. 

*(d)  Nuclear  radiation  detection  and 
measuring  devices,  manufactured  to  military 
specification. 

(e)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
specifically  designed  or  modified  for  the 
articles  in  paragraphs  (c)  and  (d)  of  this 
category. 

Category  XV— {Reserved] 

Category  XVI — Nuclear  Weapons  Design  and 
Test  Equipment 

*(a]  Any  article,  material,  equipment,  or 
device  which  is  specifically  designed  or 
modified  for  use  in  the  design,  development, 
or  fabrication  of  nuclear  weapons  or  nuclear 
explosive  devices.  (See  §  123.21  and 
Department  of  Commerce  Export  Regulations. 
15  CFR  Part  378). 

*(b)  Any  article,  material,  equipment,  or 
device  which  is  specifically  designed  or 
modified  for  use  in  the  devising,  carrying  out, 
or  evaluating  of  nuclear  weapons  tests  or  any 
other  nuclear  explosions,  except  such  items 
as  are  in  normal  commercial  use  for  other 
purposes. 

Category  XVII— Classified  Articles  Not 
Otherwise  Enumerated 

'All  articles  and  technical  data  (as  defined 
in  i  120.21)  relating  thereto  which  are 
classified  in  the  interests  of  national  security 


and  which  are  not  otherwise  enumerated  in 
the  U.S.  Munitions  List. 

Category  XVlll— Technical  DaU 

Technical  data  (as  defined  in  1 120.21) 
relating  to  the  defense  articles  listed  in  the 
other  categories  of  the  United  States 
Munitions  List.  (See  1 125.4  for  exemptions: 
see  also  }  123.21.) 

Category  XIX — Defensa  Services 

Defense  services  (as  defined  in  1 120.8) 
related  to  the  defense  articles  listed  in  the 
other  categories  of  the  United  States 
Munitions  List. 

Category  XX — Submersible  Vessels. 
Oceanographic  and  Associated  Equipment 

*(a)  Submersible  vessels,  manned  and 
unmanned,  designed  or  modified  for  military 
purposes  or  having  independent  capability  to 
maneuver  vertically  or  horizontally  at  depths 
below  1,000  feet  or  powered  by  nuclear 
propulsion  plants. 

*(b)  Submersible  vessels,  manned  or 
unmanned,  designed  or  modified  in  whole  or 
In  part  from  technology  developed  by  or  for 
the  U.S.  Armed  Forces. 

(c)  Any  of  the  articles  in  Categories  VI,  IX. 
XI,  XIII.  and  elsewhere  in  this  subchapter 
specifically  designed  or  modified  for  use  with 
submersible  vessels,  and  oceanographic  or 
associated  equipment  assigned  a  military 
designation. 

(d)  Equipment,  components,  parts, 
accessories,  and  attachments  specifically 
designed  or  modified  for  any  of  the  articles  in 
paragraphs  (a)  and  (b)  of  this  category. 

Category  XXI — Miscellaneous  Articles 

Any  article  not  specifically  enumerated  in 
the  other  categories  of  the  U.S.  Munitions  List 
which  has  substantial  military  applicability 
and  which  has  been  specifically  designed  or 
modified  for  military  purposes.  The  decision 
on  whether  any  article  may  be  included  in 
this  category  shall  be  made  by  the  Director  of 
the  Office  of  Munitions  Control. 

S  121.2    Interprttations  of  the  UnKed 
StatM  MunMone  LtoL 

The  following  interpretations  (listed 
alphabetically)  explain  and  amplify  the 
terms  used  in  §  121.1.  These 
interpretations  have  the  same  force  as  if 
they  were  a  part  of  the  United  States 
Munitions  List^ category  to  which  they 
refer. 

9  121.3    Aircraft  and  ratated  artlcies. 

In  Category  VIII,  "aircraft"  means 
aircraft  designed,  modified,  or  equipped 
for  a  military  purpose,  including  aircraft 
described  as  "demilitarized."  All  aircraft 
bearing  an  original  military  designation 
are  included  in  Category  VIII.  However, 
the  following  aircraft  are  not  included  so 
long  as  they  have  not  been  specifically 
equipped,  re-equipped,  or  modified  for 
military  operations: 

(a)  Cargo  aircraft  bearing  "C" 
designations  and  numbered  C-45 
through  C-118  inclusive,  C-121  through 
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C-125  inclusive,  and  C-131,  using 
reciprocating  engines  only. 

(b)  Trainer  aircraft  bearing  "T" 
designations  and  using  reciprocating 
engines  or  turboprop  engines  with  less 
than  600  horsepower  (s.h.p.). 

(c)  Utility  aircraft  bearing  "U" 
designations  and  using  reciprocating 
engines  only. 

(d)  All  liaison  aircraft  bearing  an  "L" 
designation. 

(e)  All  observation  aircraft  bearing 
"O"  designations  and  using 
reciprocating  engines. 

§121.4    Amphibious  veMdes. 

An  "amphibious  vehicle"  in  Category 
Vll(f)  is  an  automotive  vehicle  or 
chassis  which  embodies  all-wheel  drive, 
is  equipped  to  meet  special  military 
requirements,  and  which  has  sealed 
electrical  systems  or  adaptation  features 
for  deep  water  fording. 

§  121.5    Apparatus  and  devices  under 
Category  IV(c). 

Category  IV  includes  but  is  not  limited 
to  the  following:  Fuzes  and  components 
for  the  items  listed  in  tfat  category, 
bomb  racks  and  sha(7kles,  bomb  shackle 
release  units,  bomb  ejectors,  torpedo 
tubes,  torpedo  and  guided  missile 
boosters,  guidance  system  equipment 
and  parts,  launching  racks  and 
projectors,  pistols  (exploders),  igniters, 
fuze  arming  devices,  intervalometers, 
guided  missile  launchers  and  specialized 
handling  equipment,  and  hardened 
missile  launching  facilities. 

§  121.6    Cartridges  and  shell  casings. 

Cartridge  and  shell  casings  are 
included  in  Category  III  unless,  prior  to 
export,  they  have  been  rendered  useless 
beyond  the  possibility  of  restoration  for 
use  as  a  cartridge  or  shell  casing  by 
means  of  heating,  flame  treatment, 
mangling,  crushing,  cutting,  or  popping. 

§  121.7    Chemical  agents. 

A  chemical  agent  in  Category  XlV(a) 
is  a  substance  having  military 
application  which  by  its  ordinary  and 
direct  chemical  action  produces  a 
powerful  physiological  effect.  The  term 
"chemical  agent"  includes,  but  is  not 
limited  to,  the  following  chemical 
compounds: 

(a)  Lung  irritants: 

(1)  Diphenylcyanoarsine  (DC). 

(2)  Fluorine  (but  not  fluorene). 

(3)  Trichloronitro  methane 
(chloropicrin  PS). 

(b)  Vesicants: 

(1)  B-Chlorovinyldichloroarsine 
(Lewisite,  L). 

(2)  Bis(dichloroethyl)8ulphide 
(Mustard  Gas,  HD  or  H). 

(3)  Ethyldichloroarsine  (ED). 

(4)  Methyldichloroarsine  (MD). 


(c)  Lachrymators  and  tear  gases: 

(1)  A-Bromobenzyl  cyanide  (BBC). 

(2)  Chloroacetophenone  (CN). 

(3)  Dibromodimethyl  ether. 

(4)  Dichlorodimethyl  ether  (ClCi). 

(5)  Ethyldibromoarsine. 

(6)  Phenylcarbylamine  chloride. 

(7)  Tear  gas  solutions  (CNB  and  CNS). 

(8)  Tear  gas 
orthochlorobenzalmalononitrile  (CS). 

(d)  Stemutators  and  irritant  smokes: 

(1)  Diphenylamine  chloroarsine 
(Adamsite,  DM). 

(2)  Diphenylchloroarsine  (BA). 

(3)  Liquid  pepper. 

(e)  Nerve  agents,  gases  and  aerosols. 
These  are  toxic  compounds  which  affect 
the  nervous  system,  such  as: 

(1) 
Dimethylaminoethoxycyanophosphine 
oxide  (GA). 

(2)  Methylisopropoxyfluorophosphine 
oxide  (GB). 

(3) 
Methylpinacolyloxyfluoriphosphine 
oxide  (CD). 

(f)  Antiplant  chemicals,  such  as:  Butyl 
2-chloro-4-fluorophenoxyacetate  (LNF). 

§  121.8    End-items,  components, 
accessories,  attachments,  parts,  firmware, 
software  and  systems. 

(a)  An  "end-item"  is  an  assembled 
article  ready  for  its  intended  use.  Only 
ammunition,  fuel  or  another  energy 
source  is  required  lo  place  it  in  an 
operating  state. 

(b)  A  "component"  is  an  item  which  is. 
useful  only  when  used  in  conjunction 
with  an  end-item.  A  major  component 
includes  any  assembled  element  which 
forms  a  portion  of  an  end-item  without 
which  the  end-item  is  inoperable. 
(Example:  airframes,  tail  sections, 
transmissions,  tank  treads,  hulls,  etc.)  A 
minor  component  includes  any 
assembled  element  of  a  major 
component. 

(c)  "Accessories"  and  "attachments" 
are  associated  equipment  for  any 
component,  end-item  or  system,  and 
which  are  not  necessary  for  their 
operation,  but  which  enhance  their 
usefulness  or  effectiveness.  (Examples: 
riflescopes,  special  paints,  etc.) 

(d)  A  "part"  is  any  single 
unassembled  element  of  a  major  or  a 
minor  component,  accessory,  or 
attachment  which  is  not  normally 
subject  to  disassembly  without  the 
destruction  or  the  impairment  of  design 
use.  (Examples:  rivets,  wire,  bolts,  etc.) 

(e)  Firmware  and  any  related  unique 
support  tools  (such  as  computers, 
linkers,  editors,  test  case  generators, 
diagnostic  checkers,  library  of  functions 
and  system  test  diagnostics)  specifically 
designed  for  equipment  or  systems 
covered  under  any  category  of  the 


United  States  Munitions  List  are 
considered  as  part  of  the  end-item  or 
component.  "Firmware"  includes  but  is 
not  limited  to  circuits  into  which 
software  has  been  programmed. 

[f)  "Software"  includes  but  is  not 
limited  to  the  system  functional  design, 
logic  flow,  algorithms,  application 
programs,  operating  systems  and 
support  software  for  design, 
implementation,  test,  operation, 
diagnosis  and  repair.  A  person  who 
intends  to  export  software  only  should, 
unless  it  is  speciHcally  enumerated  in 

§  121.1.  apply  for  a  technical  data 
license  pursuant  to  Part  125  of  this 
subchapter. 

(g)  A  "system"  is  a  combination  of 
end-items,  components,  parts, 
accessories,  attachments,  firmware  or 
software,  specifically  designed, 
modified  or  adapted  to  operate  together 
to  perform  a  specialized  military 
fuitction. 

§  121.9    Firearms. 

(a)  Category  I  includes  revolvers, 
pistols,  rifles,  carbines,  fuHy  automatic 
rifles,  submachine  guns,  machine  pistols 
and  machine  guns  to  caliber  .50, 
inclusive.  It  includes  combat  shotguns.  It 
excludes  other  shotgims  with  barrels  18" 
or  longer,  BB,  pellet,  and  muzzle  loading 
(black  powder)  firearms. 

(b)  A  "firearm"  is  a  weapon  not  over 
.50  caliber  which  >8  designed  to  expel  a 
projectile  by  the  action  of  an  explosive 
or  which  may  be  readily  converted  to  do 
so. 

(c)  A  "rifle"  is  a  shoulder  firearm 
which  can  discharge  a  bullet  through  a 
rifled  barrel  16  inches  or  longer. 

(d)  A  "carbine"  is  a  lightweight 
shoulder  firearm  with  a  barrel  under  16 
inches  in  length. 

(e)  A  "pistol"  is  a  hand-operated 
firearm  having  a  chamber  integral  with 
or  permanently  aligned  with  the  bore. 

(f)  A  "revolver"  is  a  hand-operated 
firearm  with  a  revolving  cylinder 
containing  chambers  for  individual 
cartridges. 

(g)  A  "submachine  gun",  "machine 
pistol"  or  "machine  gun"  is  a  firearm 
originally  designed  to  fire,  or  capable  of 
being  fired,  fully  automatically  by  a 
single  pull  of  the  trigger. 

§  121.10    Forgings,  castings  and  mactiined 
tMKlies. 

Articles  on  the  United  States 
Munitions  List  include  articles  in  a 
partially  completed  state  (such  as 
forgings.  castings,  extrusions  and 
machined  bodies)  which  have  reached  a 
stage  in  manufacture  where  they  are 
clearly  identifiable  as  defense  articles.  If 
the  end-item  is  an  article  on  the  United 
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States  Munitions  List  (including 
components,  accessories,  attachments 
and  parts  as  defined  in  {  121.8),  then  the 
particular  forging,  casting,  extrusion, 
machined  body,  etc.  is  considered  a 
defense  article  subject  to  the  controls  of 
this  subchapter,  except  for  such  items  as 
are  in  normal  commercial  use. 

f  121.11    MWtary  dwnomton  blocks  and 


Military  demolition  blocks  and 
blasting  caps  referred  to  in  Category 
IV(a)  do  not  include  the  following 
articles: 

(a)  Electric  squibs. 

(b)  No.  6  and  No.  8  blasting  caps, 
including  electric  ones. 

(c)  Delay  electric  blasting  caps 
(including  No.  6  and  No.  8  millisecond 
ones). 

(d)  Seismograph  electric  blasting  caps 
(including  SSS.  Static-Master,  Vibrocap 
SR.  and  SEISMO  SR). 

(e)  Oil  well  perforating  devices. 

S  121.12    Military  axploslvM. 

Military  explosives  in  Category  V 
include,  but  are  not  limited  to,  the 
following: 

(a)  Ammonium  picrate. 

(b)  Black  powder  made  with 
potassium  nitrate  or  sodium  nitrate. 

(c)  Cyclotetramethylenetetranitramine 
(HMX). 

(d)  Cyclotrimethylenetrinitramine 
(RDX,  Cyclonite,  Hexogen  or  T4). 

(e)  Dinitronaphthalene. 

(f)  Ethylenedinitramine. 

(g)  Hexanitrodiphenylamine. 
(h)  Nitroglycerin. 

(i)  Nitrostarch. 

(j)  Pentaerythritol  tetranitrate 
(penthrite,  pentrite  or  PETN). 

(k)  Tetranitronaphthalene.  » 

(I)  Trinitroanisol. 

(m)  Trinitronaphthalene. 

(n)  Trinitrophenol  (picric  acid). 

(o)  Trinitrophenylmethylnitramine 
(Tetryl). 

(p)  Trinitrotoluene  (TNT). 

(q)  Trinitroxylene. 

(r)  Ammonium  perchlorate 
nitrocellulose  (military  grade). 

(s)  Aluminum  powder  (spherical)  with 
an  average  particle  size  of  100 
micrometer  diameter  or  less  and  a  purity 
of  9756  or  greater. 

(t)  Any  combinations  of  the  above. 

9121.13.    Military  fud  ttiickwMrs. 

Military  fuel  thickeners  in  Category  V 
include  compounds  [e.g.,  octal)  or 
mixtures  of  such  compounds  [e.g., 
napalm)  specifically  formulated  for  the 
purpose  of  producing  materials  which, 
when  added  to  petroleum  products, 
provide  a  gel-type  incendiary  material 
for  use  in  bombs,  projectiles,  flame 
throwers,  or  other  defense  articles. 


{121.14    PropcNants. 

Propellants  in  Category  V  include,  but 
are  not  limited  to,  the  following: 

(a)  Propellant  powders,  including 
smokeless  shotgun  powder. 

(b)  Hydrazine  (including  Monomethyl 
hydrazine  and  symmetrical  dimethyl 
hydrazine,  but  excluding  hydrazine 
hydrate). 

(c)  Unsymmetrical  dimethyl 
hydrazine. 

(d)  Hydrogen  peroxide  of  over  85 
percent  concentration. 

(e)  Nitroguanidine  or  picrite. 

(f)  Nitrocellulose  with  nitrogen 
content  of  over  12.20  percent. 

(g)  Nitrogen  tetroxide  (nitrogen 
dioxide,  dinitrogen  tetroxide). 

(h)  Other  solid  propellant 
compositions,  including  but  not  limited 
to,  the  following: 

(1)  Single  base  (nitrocellulose). 

(2)  Double  base  (nitrocellulose, 
nitroglycerin). 

(3)  Triple  base  (nitrocellulose, 
nitroglycerin,  nitroguanidine). 

(4)  Composite  of  nitroglycerin, 
ammonium  perchlorate,  potassium 
perchlorate,  nitronium  perchlorate, 
guanidine  (guanidinium)  perchlorate, 
nitrogen  tetroxide,  ammonium  nitrite  or 
nitrocellulose  with  plastics,  metal  fuels, 
or  rubbers  added;  and  compounds 
composed  only  of  fluorine  and  halogens, 
oxygen,  or  nitrogen. 

(5)  Special  purpose  high  energy  solid 
military  fuels  with  a  chemical  base. 

(i)  Other  liquid  propellant 
compositions,  including  but  not  limited 
to,  the  following: 

(1)  Monopropellants  (hydrazine, 
hydrazine  nitrate,  and  water). 

(2)  Bipropellants  (hydrazine,  fuming 
nitric  acid  HNO  a). 

(3)  Special  purpose  chemical  base 
high  energy  liquid  military  fuels  and 
oxidizers. 

§121.15    Vessels  of  war  and  special  naval 
•quipment 

Vessels  of  war  in  Category  VI  include, 
but  are  not  limited,  to,  the  following: 
(a)  Combatant  vessels: 

(1)  Warships  (including  nuclear- 
powered  versions): 

(i)  Aircraft  carriers  (CV,  CVN) 
(ii)  Bat'leships  (BB) 
(iii)  Cruisers  (CA,  CO,  CGN) 
(iv)  Destroyers  (DD,  DDG) 
(v)  Frigates  (FF,  FFG) 
(iv)  Submarines  (SS.  SSN,  SSBN,  SSG, 
SSAG) 

(2)  Other  Combatant  Classifications: 
(i)  Patrol  Combatants  (PG,  PHM) 

(ii)  Amphibious  Helicopter/Landing 
Craft  Carriers  (LHA.  LPD,  LPH) 

(iii)  Amphibious  Landing  Craft 
Carriers  (LKA.  LPA.  LSD,  LST) 


(iv)  Amphibious  Command  Ships 
(LCC) 
(v)  Mine  Warfare  Ships  (MSO) 

(b)  Auxiliaries: 

(1)  Mobile  Logistics  Support: 

(i)  Under  way  Replenishment  (AD. 
AF.  AFS.  AO.  AOE.  AOR) 
(ii)  Material  Support  (AD,  AR,  AS) 

(2)  Support  Ships: 

(i)  Fleet  Support  Ships  (ARS,  SSR. 
ATA,  ATF,  ATS) 

(ii)  Other  Auxiliaries  (AG,  AGDS, 
AGF.  AGM,  AGOR.  AGOS,  AGS,  AH. 
AK.  AKR,  AOG,  AOT,  AP,  APB,  ARC. 
ARL.  AVM,  AVT) 

(c)  Combatant  Craft: 

(1)  Patrol  Craft: 

(i)  Coastal  Patrol  Combatants  (PB, 
PCF,  PCH,  PTF) 
(ii)  River,  Roadstead  Craft  (ATC,  PBR) 

(2)  Amphibious  Warfare  Craft: 

(i)  Landing  Craft  (AALC,  LCAC,  LCM. 
LCPL.  LCPR,  LCU.  LWT,  SLWT) 

(ii)  Special  Warfare  Craft  (LSSC, 
MSSC,  SDV.  SWCL.  SWCM) 

(3)  Mine  Warfare  Craft: 

(i)  Mine  Countermeasures  Craft  (MSB, 
MSD,  MSI,  MSM,  MSR) 

(d)  Support  and  Service  Craft: 

(1)  Tugs  (YTB.  YTL,  YTM) 

(2)  Tankers  (YO.  YOG,  YW) 

(3)  Lighters  (YC.  YCF,  YCV,  YF,  YFN, 
YFNB,  YFNX,  YFR,  YFRN.  YFU,  YG, 
YGN.  YOGN,  YON,  YOS,  YSR,  YWN) 

(4)  Floating  Dry  Docks  (AFDB,  AFDL, 
AFDM,  ARD.  ARDM,  YFD) 

(5)  Miscellaneous  (APL  DSRV,  DSV, 
IX,  NR,  YAG,  YD,  YDT,  YFB,  YFND, 
YEP.  YFRT,  YHLC,  YM,  YNG,  YP,  YPD, 
YR,  YRB,  YRBN,  YRDH,  YRDM,  YRR, 
YRST.  YSD) 

(e)  Coast  Guard  Patrol  and  Service 
Vessels  and  Craft: 

(1)  Coast  Guard  Cutters  (CGC,  WHEC. 
WMEC) 

(2)  Patrol  Craft  (WPB) 

(3)  Icebreakers  (WAGB) 

(4)  Oceanography  Vessels  (WAGO) 

(5)  Special  Vessels  (WIX) 

(6)  Buoy  Tenders  (WLB,  WLM.  WU. 
WLR,  WUC) 

(7)  Tugs  (WYTM,  WYTL) 

(8)  Light  Ships  (WLV) 

PART  122— REGISTRATION  OF 
MANUFACTURERS  AND  EXPORTERS 

122.1  Registration  requirements. 

122.2  Application  for  registration. 

122.3  Refund  of  fee. 

122.4  Notiflcation  of  changes  in  .nformation 
furnished  by  registrantd. 

122.5  Maintenance  of  records  by  registrants. 

122.6  Submission  of  application. 
Authority:  Section  38.  Arms  Export  Control 

Act,  90  Stat.  744  (22  U.S.C.  2778):  E.0. 11958, 
42  PR  4311:  22  U.S.C.  2658. 
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§  122.1    Registration  requirements. 

(a)  General.  Any  person  who  engages 
in  the  United  Stales  in  the  business  of 
either  manufacturing  or  exporting 
defense  articles  or  furnishing  defense 
services  is  required  to  register  with  the 
Office  of  Munitions  Control. 
Manufacturers  who  do  not  engage  in 
exporting  must  nevertheless  register. 

(b)  Exemptions.  Registration  is  not 
required  for: 

(1)  Officers  and  employees  of  the 
United  States  Government  acting  in  an 
official  capacity. 

(2)  Persons  whose  pertinent  business 
activity  is  confined  to  the  production  of 
unclassified  technical  data  only. 

(3)  Persons  all  of  whose 
manufacturing  and  export  activities  are 
licensed  under  the  Atomic  Energy  Act  of 
1954,  as  amended.  / 

(4)  Persons  who  engage  only  in  the 
fabrication  of  articles  for  experimental 
or  scientific  purposes,  including 
research  and  development. 

9  122.2    Application  for  registration. 

(a)  Fees.  A  person  who  is  required  to 
register  may  do  so  for  periods  of  from  1 
to  5  years  upon  submission  of  a 
completed  Form  DSP-9,  and  payment  of 
a  fee  as  follows: 

1  year „ $250 

2  years. 500 

3  years „ 700 

4  Years 850 

5  years l,000 

(b)  Lapses  in  registration.  A  registrant 
who  fails  to  renew  a  registration  after 
its  lapse  and.  after  an  intervening 
period,  seeks  to  register  again  must  pay 
registration  fees  for  any  part  of  such 
intervening  period  during  which  the 
registrant  engaged  in  the  business  of 
manufacturing  or  exporting  defense 
articles  or  defense  services. 

9122.3    Refund  Of  fee. 

Fees  paid  in  advance  for  future  years 
of  a  multiple  year  registration  will  be 
refunded  upon  request  if  the  registrant 
ceases  to  engage  in  the  manufacture  or 
export  of  defense  articles  and  defense 
services.  A  request  for  a  refund  must  be 
submitted  to  the  Office  of  Munitions 
Control  prior  to  the  beginning  of  any 
year  for  which  a  refund  is  claimed 

§122.4    Notification  of  changes  In 
InformatkMi  furnished  by  registrants 

A  registered  person  must  notify  the 
Department  of  State  of  material  changes 
in  the  information  contained  in  the 
registration.  Examples  of  material 
changes  include  the  establishment  or 
acquisition  of  a  subsidiary  or  of  a 
foreign  affiliate,  a  merger,  a  change  of 
location,  or  dealing  with  an  additional 
category  of  defense  articles  or  defense 


services.  Registrants  must  also  inform 
the  Office  of  Munitions  Control  thirty 
days  in  advance  of  any  planned  transfer 
of  ownership  or  control  of  the  registered 
corporation  or  entity  to  a  foreign  person. 
Such  notice  does  not  relieve  the 
registrant  from  obtaining  the  approvals 
required  under  this  subchapter  for  the 
export  of  defense  articles  and  defense 
services  to  foreign  persons. 

§  122.5    Maintenance  of  records  by 
registrants. 

(a)  A  person  who  is  required  to 
register  must  maintain  records 
concerning  the  manufacture,  acquisition 
and  disposition  of  defense  articles  and 
the  provision  of  defense  services  by  the 
registrant.  All  such  records  must  be 
maintained  for  a  period  of  6  years.  The 
Director.  Office  of  Munitions  Control, 
may  prescribe  a  longer  or  shorter  period 
in  individual  cases. 

(b)  Records  maintained  under  this 
section  shall  be  available  at  all  times  for 
inspection  and  copying  by  the  Director, 
Office  of  Munitions  Control  or  a  person 
designated  by  the  Director,  or  the 
Commissioner  of  the  U.S.  Customs 
Service  or  a  person  designated  by  the 
Commissioner. 

§122.6    Submission  of  application. 

Department  of  State  Form  DSP-9, 
Registration  Statement,  must  be 
submitted  to  the  Cashier.  ESC/C. 
Department  of  State.  Washington.  D.C. 
20520.  together  with  payment  by  check 
or  money  order  payable  to  the 
Department  of  State  of  one  of  the  fees 
prescribed  in  $  122.2(a).  The  Office  of 
Munitions  Control  will  return  to  the 
sender  any  registration  statement  which 
is  incomplete  or  which  is  not 
accompanied  by  payment  of  a  proper 
registration  fee. 

PART  123— LICENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

Sec. 

123.1  Requirement  for  export  licenses. 

123.2  Imports. 

123.3  Temporary  import  (intransit)  licenses. 

123.4  Temporary  export  licenses. 

123.5  (Reserved) 

123.6  Foreign  trade  zones  and  U.S.  Customs 
bonded  warehouses. 

123.7  Exports  to  warehouses  or  distribution 
points  outside  the  United  States. 

123.8  Special  controls  on  vessels  of  war. 
military  aircraft  and  satellites. 

123.9  Country  of  ultimate  destination. 

123.10  Non-transfer  and  use  assurances  and 
Congressional  notification. 

123.11  Movements  of  aircraft  and  vessels  of 
war  outside  the  United  States. 

123.12  Shipments  between  U.S.  possessions. 

123.13  Domestic  aircraft  shipments  via  a 
foreign  country. 

123.14  Import  certificate/delivery 
verification  procedure. 


Sec. 

123.15  |Reserved| 
Exemptions 

123.16  Obsolete  firearms  and  models. 

123.17  Exports  of  firearms  and  ammunition 
for  personal  use. 

123.16    Firearms  for  personal  use  of 

members  of  the  U.S.  Armed  Forces  and 
civilian  employees  of  the  U.S. 
Government. 

123.19  Minor  components. 

123.20  Canadian  and  Mexican  border 
shipments. 

123.21  Nuclear  materials. 
Procedures 

123.22  Applications  for  licenses. 

123.23  Renewal  and  disposition  of  licenses. 

123.24  Port  of  exit  or  entry. 

123.25  Filing  of  export  and  intransil  licenses 
and  shipper's  export  declarations  with 
district  directors  of  customs. 

123.26  Shipments  by  mail. 

123.27  Temporarj'  exports. 

Authority:  Section  38.  Arms  Export  Control 
Act.  90  Stat  744  (22  U.S.C.  2778):  E.0. 11958, 
42  PR  4311:  22  U.S.C.  2658. 

§  123.1    Requirement  for  export  licensee. 

(a)  Any  person  who  intends  to  export 
a  defense  article  must  obtain  a  license 
from  the  Office  of  Munitions  Control 
prior  to  the  export  unless  the  export 
qualifies  for  an  exemption  under  the 
provisions  of  this  subchapter. 

(b)  As  a  condition  to  the  issuance  of  a 
license  or  other  approval,  the  Office  of 
Munitions  Control  may  require  all 
pertinent  documentary  information 
regarding  the  proposed  transaction.  It 
may  also  require  that  the  applicant  be  a 
U.S.  person  (as  defined  in  §  120.23). 

(c)  An  application  for  a  license  under 
this  part  for  the  permanent  export  of 
defense  articles  sold  commercially  must 
be  accompanied  by  a  copy  of  a 
purchaser  order,  letter  of  intent  or  other 
appropriate  documentation.  In  cases 
involving  the  U.S.  Foreign  Military  Sales 
program,  three  copies  of  the  relevant 
Department  of  Defense  Form  1513  are 
required,  unless  the  procedures  of 

§  126.4(c)  or  S  126.6  are  followed. 

(d)  Provisions  for  the  export  of 
classified  defense  articles  and  defense 
services  are  contained  in  Part  125  of  this 
subchapter. 

§  123.2    Imports. 

No  defense  article  may  be  imported 
into  the  United  States  unless  (a)  it  was 
previously  exported  temporarily  under  a 
license  issued  by  the  Office  of  Munitions 
Control:  or  (b)  it  constitutes  a  temporary 
import/intransit  shipment  licensed 
under  §  123.3:  or  (c)  its  import  is 
authorized  by  the  Department  of  the 
Treasury  (see  27  CFR  Parts  47, 178  and 
179). 
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§  123.3    Tmnporary  Import  (Intransit) 


A  temporary  import  license  (DSP-61) 
issued  by  the  Office  oi  Munitions 
Control  is  reqMtred  for  the  tntransit 
shipment  of  any  unclajsified  defense 
article.  This  requirement  applies  to  any 
temporary  impoil  into  (he  United  States 
of  a  defense  article  for  orethaal.  repair, 
modification,  or  other  purposes,  and  the 
subsequent  direct  return  of  the  defense 
article  to  the  country  from  which  it  was 
sent.  The  Office  of  Munitions  Control 
may  require  an  appropriate  bond.  The 
temporary  import  license  must  also  be 
used  for  othw  temporary  Tmclassified 
imports,  such  as  a  temporary  import  of 
unclassified  defense  articles  Intransil  to 
a  diird  country.  It  may  also  be  used  if  a 
defense  article  is  imported  into  die 
United  States  for  incorporation  into 
another  article  and  u  thea  to  be 
returned  to  the  coHntry  of  origin  or 
traasshipped  to  artottxT  countiy.  (See 
9  125.8  for  classified  trnports-i 

iVUM    l^mponry  •sport  lowwaa. 

The  OfRoe  of  Munitions  Control  may 
issoe  a  license  For  tlie  temporary  export 
of  uadassified  defcnuc  artides  {05P- 
73).  Such  licenses  an  valid  onty  if  (a) 
the  article  wfll  be  exported  for  a  period 
of  less  than  twenty-four  months  and  %»in 
be  retwned  lo  the  United  States  and  (b) 
transfer  <rf  titte  •HTl  not  oocnr  dming  tt>e 
period  of  temporary  export. 
Accordingly,  articles  exported  pursuant 
to  a  temporary  export  license  may  not 
be  sold  or  otherwise  permanently 
transferred  to  a  foreign  person  while 
they  are  overseas  under  a  temporary 
export  license.  A  renewal  of  th«  license 
or  other  written  approval  nrast  be 
obtained  from  tbe  Office  of  Kfimitions 
Control  if  the  article  is  to  remain  outside 
the  United  Stales  beyond  the  period  for 
which  the  license  is  valid. 

§12S.S    fi 


I 

{123.6    F^araiga  trad*  MMS  and  UX 
Customs  iMndad  warahowsas. 

Foreign  trade  zones  and  U.S.  Customs 
'  bonded  warebomea  are  considered 
integral  parts  of  the  United  States  tor 
the  purpose  of  this  subchajjter.  An 
export  license  is  therefore  not  required 
for  shipment  betvreen  the  United  States 
and  a  foreign  trade  rone  or  a  Customs 
bonded  warehouse.  However,  an  export 
Hcense  is  required  for  all  shipments  of 
articles  on  the  U.S  Munitions  list  from 
foreign  trade  zones  and  U.S.  Customs 
bonded  warehouses  to  foreiga  countries, 
regardless  of  how  the  articles  reached 
the  zone  or  warehouse. 


A  fioense  to  export  defense  artides  to 
a  waichoase  or  diairibntioa  point 
outside  the  United  flairs  for  subseqaent 
resale  will  normaily  be  granted  only  if 
an  agreement  has  beea  approved 
pursuant  to  i  124.14  of  dns  subchapter. 

S  123.8    Special  controta  on  vessals  of  war, 
mWtary  airoralt  and  aalaMMaa. 

(a)  Transferring  registration  or  control 
to  a  foreign  peraoo  of  any  aircraft, 
vessel,  or  satellite  on  the  United  States 
Munitioas  List  is  an  export  for  purposes 
of  this  subchapter  and  requires  a  license 
or  written  if>proval  from  the  Office  of 
Munitions  Control.  This  requirement 
applies  whether  the  aircraft  vessel  or 
sateUite  is  physicaiJy  located  in  the 
United  States  or  abroad. 

(b)  The  registration  in  a  fore*^ 
country  of  any  aircraft  vessel  or 
satellite  on  the  United  States  Munitions 
List  wbid)  is  oot  registered  in  the  United 
States  but  which  is  located  in  the  United 
States  constitutes  aa  export  A  lioease 
or  written  approval  firom  the  Office  of 
Munitions  Control  is  therefore  required 
Such  transactions  may  also  require  the 
prior  approval  of  the  Maritime 
Administration.  Department  of 
Transportatian,  or  the  Federal  Aviation 
Administration.  Department  of 
Transportation  or  other  ^encies  of  the 
U.S.  Govenuneat 

9  123.9    Country  of  ulUmata  dasUoation. 

(a)  The  country  designated  as  the 
country  ai  oltimate  destination  oa  an 
application  lor  an  export  license,  or  on  a 
shipper's  export  deciaralion  where  an 
exemption  is  claianed  aader  this 
subchapter,  must  be  the  country  of 
ultimate  end-use.  The  written  approval 
of  the  Department  of  State  must  be 
obtained  before  reselling,  diverting, 
transferring,  traitsslopping,  or  disposing 
of  a  defense  article  in  any  country  other 
than  the  country  of  ultimate  destination 
as  stated  on  the  export  license,  or  on  the 
shipper's  export  declaration  in  cases 
where  an  exemption  is  claimed  under 
this  subchapter.  Exporters  most 
ascertain  the  specific  end-aser  and  end- 
use  prior  to  submitting  an  application  to 
the  Office  of  Munitions  Control  or 
claiming  an  exemption  under  this 
subchapter.  End-use  must  be  confirmed 
and  should  not  be  TggirmnI 

(b)  The  exporter  shall  incorporate  the 
following  statement  as  an  integral  part 
of  the  shipper  I  export  declaration,  the 
bill  of  lading,  and  the  invoice  whenever 
defense  artides  on  the  U.S.  Mimitions 
List  are  to  be  exported: 


of  ultimate  destfnatfonf.  They  may  not  be 
reaotd.  diverted.  Imnsferred.  traN8ship|>ed.  or 
otherwiae  bt  deposed  of  in  any  alher 
country,  eitker  ia  their  origtnai  form  or  after 
being  iacorpor»t«d  titroagfa  ua  iHtefwiediale 
prooess  into  othar  end-items,  nviiboal  the 
prior  written  approval  of  the  U3.  O^iirtmeat 
of  State. 


9123.1* 
and 


These  comawiJitifg  are  aathoriaed  by  the 
U.S.  Government  foraKpart  tmiy  to /comrtry 


(a)  An  application  for  a  license  (Form 
DSP-S)  to  export  signiTtcant  military 
equipment  defined  in  9  120.19  most  be 
accompanied  by  a  nontransfcr  and  use 
certificate  (Form  DSP-63)  at  the  time  of 
submission  to  the  Office  of  Munitions 
Control.  This  form  is  to  be  executed  by 
the  foreign  consignee  and  foreign  end- 
user.  The  certificate  stipulates  that, 
except  as  specifically  authorized  by 
prior  written  approval  of  the 
Department  of  Stale,  the  foreign 
consignee  and  foreign  end-user  will  not 
reexport,  resell  or  otherwise  dispose  of 
the  significant  military  equipment 
enumerated  in  the  application  oatstde 
the  country  named  as  the  location  of  the 
foreign  end-use. 

(b)  The  DSP-^  may  be  accepted  at  a 
time  other  than  that  specified  in 
paragraph  (a)  of  this  section  if  there  are 
special  reasons  for  doing  so.  A 
statement  of  such  reasons  must 
accompany  the  application  for  a  license. 

(c)  The  Office  of  Munitions  Control 
may  also  require  a  DSP-63  for  the 
export  of  any  other  defense  articles  or 
defense  services. 

(d)  When  a  DSP-83  is  required  for  an 
export  of  any  defense  article  or  defense 
service  to  a  non-^ovemmental  foreign 
end-user,  the  Office  of  Munitions 
Control  may  require  as  a  condition  of 
issuing  the  license  that  the  appropriate 
authority  of  the  government  of  the 
country  of  ultimate  destination  also 
execute  the  certificate.  Thisn«ans  that 
the  foreign  goverrunent  andertakes  not 
to  authorize  the  reexport  resale,  or 
other  disposition  of  the  defense  articles 
or  defense  service  enumerated  in  the 
application  without  ensuring  that  the 
prior  written  consent  of  the  U.S. 
Government  has  been  obtained. 

(e)  AU  exports  of  significant  military 
equipment  sold  under  a  contract  in  the 
amount  of  $14,000,000  or  more  or  of 
defense  articles  and  defense  services 
sold  under  a  contract  in  the  amount  of 
$50,000,000  or  more  may  take  place  only 
after  the  Office  of  Munitions  Control 
notifies  the  exporter  that  thirty  calendar 
days  have  elapsed  since  receipt  by  the 
Congress  of  tlie  certification  required  by 
the  Arms  Export  Control  Act.  The 
issuance  of  a  license  or  other  written 
approval  shall  serve  as  notification  that 
this  period  has  elapsed.  Persons  who 
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intend  to  export  defense  artides  and 
services  pursuant  to  the  exemption  in 
9  126.5  under  the  circumstances 
described  in  the  first  sentence  of  this 
subsection  must  notify  the  Office  of 
Munitions  Control  by  letter  of  the 
intended  export  and  provide  a  DSP-83 
signed  by  the  foreign  consignee  and  end- 
user.  Such  exports  may  take  place  after 
the  Office  of  Munitions  Control  notifies 
the  exporter  by  letter  that  the  thirty  day 
period  has  elapsed. 

1 123.1 1    Movements  of  aircraft  and 

I  ol  war  outsida  the  UnMad  Stataa. 


(a)  General.  A  license  issued  by  the 
Office  of  Munitions  Control  is  required 
whenever  a  privately-owned  aircraft  or 
vessel  of  war  on  the  United  States 
Munitions  List  makes  a  voyage  outside 
the  United  States. 

(b)  Exemption.  An  export  license  is 
not  required  when  a  vessel  or  aircraft 
referred  to  in  section  (a)  departs  from 
the  United  States  and  does  not  enter  the 
territorial  waters  or  airspace  of  a  foreign 
country  if  no  defense  articles  are  carried 
as  cargo.  Such  a  vessel  or  aircraft  may 
not  enter  the  territorial  waters  or 
airspace  of  a  foreign  country  before 
returning  to  the  United  States,  or  carry 
as  cargo  any  defense  article,  without  a 
temporary  export  hcense  (Form  DSP-73) 
from  the  Department  of  State.  (See 

9  123.4). 

9123.12    SMpmants  batwaan  U.S. 
poaaasslona. 

An  export  license  is  not  required  for 
the  shipment  of  defense  articles 
between  the  United  States,  the 
Commonwealth  of  Puerto  Rico,  and  U.S. 
possessions.  A  license  is  required, 
however,  for  the  export  of  defense 
articles  from  these  areas  to  foreign 
countries. 

9  123.13    Domastic  aircraft  stiipmants  via  a 
foreign  country. 

A  license  is  not  required  for  the 
shipment  by  air  of  a  defense  article  from 
one  location  in  the  United  States  to 
another  location  in  the  United  States  via 
a  foreign  country.  The  pilot  of  the 
aircraft  must,  however,  file  a  written 
statement  with  the  district  director  of 
customs  at  the  port  of  exit  in  the  United 
States.  The  original  statement  must  be 
filed  at  the  time  of  exit  with  the  district 
director  of  customs.  A  duplicate  must  be 
filed  at  the  port  of  reentry  with  the 
district  director  of  customs,  who  will 
duly  endorse  it  and  transmit  it  to  the 
district  director  of  customs  at  the  port  of 
exit.  The  statement  will  be  as  follows: 


Statamaot 

Domestic  Shipment  Via  a  Foreign  Country  of 
Articles  on  the  U.S.  Monitions  List 

Under  penalty  according  to  Federal  law. 
the  undersigned  certifies  and  warrants  that 
all  the  information  in  this  document  is  true 
and  correct  and  that  the  equipment  listed 
below  is  being  shipped  from  fU.S.  port  of 
exit)  via  (foreign  county)  to  (US.  port  of 
entry),  which  is  the  final  destination  in  the 
United  States. 

Description  of  Equipment 

Quantity:  

Equipment:    

Value: 

Signed:   

Endorsement:  Customs  Inspector. 

Port  of  Exit:  

Date:  

Signed:  

Endorsement:  Customs  Inspector. 

Port  of  Entry:    

Date:  

9  123.14    Import  cm  llficata/daHvsry 
varWcatton  procadura. 

The  United  States  and  a  number  of 
foreign  countries  have  agreed  on 
procedures  designed  to  assure  that  a 
commodity  imported  into  their  territory 
will  not  be  diverted,  transshipped,  or 
reexported  to  another  destination  except 
in  accordance  with  export  control 
regulations  of  the  importing  country. 
This  is  known  as  the  Import  Certificate/ 
Delivery  Verification  Procedure  (IC/DV) 
and  may  be  invoked  with  respect  to 
defense  articles. 

(a)  Exports.  The  Department  of  State 
may  require  the  IC/DV  procedure  on 
proposed  exports  of  defense  articles  to 
non-government  entities  in  the  following 
countries:  Austria,  Belgium,  Denmark, 
France,  Federal  Republic  of  Germany, 
Greece,  Hong  Kong,  Italy,  Japan, 
Luxembourg,  the  Netheriands,  Norway, 
Portugal,  Turkey,  and  the  United 
Kingdom.  In  such  cases,  U.S.  exporters 
must  submit  both  an  export  license 
application  (the  completed  Form  DSP-5) 
and  the  original  Import  Certificate, 
which  must  be  provided  and 
authenticated  by  the  government  of  the 
importing  country.  This  document 
verifies  that  the  foreign  importer 
complied  with  the  import  regulations  of 
the  government  of  the  importing  country 
and  that  the  importer  declared  the 
intention  not  to  divert  transship  or 
reexport  the  material  described  therein 
without  the  prior  approval  of  that 
government.  After  delivery  of  the 
commodities  to  the  foreign  consignee, 
the  Department  of  State  may  also 
require  U.S.  exporters  to  furnish 
Delivery  Verification  documentation 
from  the  government  of  the  importing 
country.  This  documentation  verifies 
that  the  delivery  was  in  accordance 
with  the  terms  of  the  approved  export 


license.  Both  the  "Import  Certificate" 
and  the  "Delivery  Verification'"  must  be 
furnished  to  the  U.S.  exporter  by  the 
foreign  importer. 

(b)  Triangular  transactions.  When  a 
transaction  involves  three  or  more 
countries  which  have  adopted  the  IC/  • 
DV  procedure,  the  governments  of  these 
countries  may  stamp  a  triangular 
symbol  on  the  Import  Certificate.  This 
symbol  is  usually  placed  on  the  Import 
Certificate  when  the  applicant  for  the 
Import  Certificate  (the  importer)  stated 
either  (1)  that  there  is  uncertainty 
whether  the  items  covered  by  the  Import 
Certificate  will  be  imported  into  the 
country  issuing  the  Import  Certificate; 
(2)  that  he  or  she  knows  that  the  items 
will  not  be  imported  into  the  country 
issuing  the  Import  Certificate;  or  (3)  that, 
if  the  items  are  to  be  imported  into  the 
country  issuing  the  Import  Certificate, 
they  will  subsequently  be  reexported  to 
another  destination.  Thus,  it  is  possible 
that  the  ultimate  consignee  and  the 
country  of  ultimate  destination  will  not 
coincide  with  that  of  the  importer.  All 
parties,  including  the  ultimate  consignee 
in  the  country  of  ultimate  destination, 
must  be  shown  on  the  completed  Import 
Certificate. 

9123.15    ( 

Exemptions 


9123.16 

(a)  District  directors  of  customs  may 
permit  the  export  without  a  license  of 
nonautomatic  firearms  covered  by 
Category  1(a)  of  9  121-1  if  they  were 
manufactured  in  or  before  1898,  as  well 
as  replicas  of  such  firearms. 

(b)  District  directors  of  customs  may 
permit  the  export  without  a  license  of 
unclassified  models  or  mock-ups  of 
defense  articles  provided  that  they  are 
nonoperable  and  do  not  reveal  any 
technical  data  in  excess  of  that  which  is 
exempted  from  the  licensing 
requirements  of  9  125.4(b).  U.S.  persons 
who  avail  themselves  of  this  exemption 
must  provide  a  written  certification  to 
the  district  director  of  customs  that 
these  conditions  are  met  This 
exemption  does  not  imply  that  the 
Office  of  Munitions  Control  will  approve 
the  export  of  any  defense  articles  for 
which  models  or  mocks-ups  have  been 
exported  pursuant  to  this  exemption. 

9  123.17    Exports  of  firaarms  and 
ammunition  for  personal  usa. 

(a)  District  directors  of  customs  may 
permit  U.S.  persons  to  export 
temporarily  from  the  United  States 
without  a  license  not  more  than  three 
nonautomatic  firearms  in  Category  1(a) 
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of  S  121.1  and  not  more  than  1.000 
cartridges  therefor,  provided  that: 

(1)  A  declaration  by  the  U.S.  person 
and  an  inspection  by  a  customs  officer 
is  made: 

(2)  The  firearms  and  accompanying 
ammunition  must  be  with  the  U.S. 
person's  baggage  or  effects,  whether 
accompanied  or  unaccompanied  (but  not 
mailed):  and 

(3)  They  must  be  for  that  person's 
exclusive  use  and  not  for  resale  or  other 
transfer  of  ownership.  The  foregoing 
exemption  is  not  applicable  to  a  crew- 
member  of  a  vessel  or  aircraft  unless  the 
crew-member  declares  the  firearms  to  a 
customs  officer  upon  each  departure 
from  the  United  States,  and  declares 
that  it  is  his  or  her  intention  to  return  the 
articles  on  each  return  to  the  United 
States.  It  is  also  not  applicable  to  the 
personnel  referred  to  in  §123.18. 

(b)  District  directors  of  customs  may 
permit  a  foreign  person  to  export 
without  a  license  such  firearms  in 
Category  I(a}  of  S  121.1  and  ammunition 
therefor  as  the  foreign  person  brought 
into  the  United  States  under  the 
provisions  of  27  CFR  178.115(d).  (The 
latter  provision  specifically  excludes 
from  the  definition  of  importation  the 
bringing  into  the  United  States  of 
firearms  and  ammunition  by  certain 
foreign  persons  for  specified  purposes.) 

(c)  District  directors  of  customs  may 
permit  U.S.  persons  to  export  without  a 
license  ammunition  for  nonautomatic 
firearms  referred  to  in  paragraph  (a)  of 
this  section  if  the  quantity  does  not 
exceed  1,000  cartridges  (or  rounds)  in 
any  shipment.  The  ammunition  must 
also  be  for  personal  use  and  not  for 
resale  or  other  transfer  of  ownership. 
The  foregoing  exemption  is  also  not 
applicable  to  the  personnel  referred  to 
in  §  123.1& 

§  123.1S    Rrvanns  for  personal  us*  of 
riMmbsrs  of  tt>«  U.S.  Armed  Forces  snci 
cMHan  smplcyees  of  ItM  U^  Govvmimnt 

The  following  exemptions  apply  to 
members  of  the  U.S.  Armed  Forces  and 
civilian  employees  of  the  U.S. 
Government  who  are  U.S.  persons  (both 
referred  to  herein  as  "personnel").  The 
exemptions  apply  only  to  such 
personnel  if  they  are  assigned  abroad 
for  extended  duty.  These  exemptions  do 
not  apply  to  dependents. 

(a)  Firearms.  District  directors  of 
customs  may  permit  nonautomatic 
firearms  in  Category  1(a)  5  121.1  and 
parts  therefor  to  leave  (but  not  be 
mailed  from)  the  United  States  without  a 
license  if: 

(1)  They  are  consigned  to 
servicemen's  clubs  abroad  for  uniformed 
members  of  the  U.S.  Armed  Forces:  or. 


(2)  In  the  case  of  a  uniformed  member 
of  the  U.S.  Armed  Forces  or  a  civilian 
employee  of  the  Department  of  Defense, 
they  are  consigned  to  the  personnel  for 
personal  use  and  not  for  resale  or  other 
transfer  of  ownership,  and  if  the 
firearms  are  accompanied  by  a  written 
authorization  from  the  commanding 
officer  concerned;  or, 

(3)  In  the  case  of  other  U.S. 
Government  employees,  they  are 
consigned  to  such  personnel  for 
personal  use  and  not  for  resale  or  other 
transfer  of  ownership,  and  the  Chief  of 
the  U.S.  Diplomatic  Mission  or  his 
designee  in  the  country  of  destination 
has  approved  in  writing  to  Department 
of  State  the  bringing  of  the  specific  types 
and  quantities  of  firearms  in.'o  that 
country. 

(b)  Ammunition.  District  directors  of 
customs  may  permit  not  more  than  1,000 
cartridges  (or  rounds)  of  ammunition  for 
the  firearms  referred  to  in  paragraph  (a) 
of  this  section  to  be  exported  (but  not 
mailed)  from  the  United  States  without  a* 
license  when  the  firearms  are  on  the 
person  of  the  owner  or  with  his  baggage 
or  effects,  whether  accompanied  or 
unaccompanied  (but  not  mailed). 

§  123.19    Minor  components. 

Except  as  provided  in  S  126.1,  district 
directors  of  customs  are  authorized  to 
permit  the  export  without  a  license  of 
components  and  parts  for  Category  1(a) 
firearms,  except  barrels,  cylinders, 
receivers  (frames),  or  complete  breech 
mechanisms,  when  the  total  value  does 
not  exceed  $500  wholesale  in  any  single 
transaction. 

§  123.20    Canadian  and  Mexican  border 
shipments. 

A  shipment  originating  in  Canada  or 
Mexico  which  incidentally  transits  the 
United  States  enroute  to  a  delivery  point 
in  the  same  country  that  originated  the 
shipment  is  exempt  from  the 
requirement  for  an  intransit  license. 

§  123^1    Nuclear  materials. 

(a)  The  provisions  of  this  subchapter 
do  not  apply  to  equipment  in  Category 
VI(e)  and  Category  XVI  of  S  121.1  to  the 
extent  such  equipment  is  under  the 
export  control  of  the  Department  of 
Energy  or  the  Nuclear  Regulatory 
Commission  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Nuclear  Non-Prohferation  Act  of  1978. 

(b)  A  license  for  the  export  of  any 
machinery,  device,  component, 
equipment,  or  technical  data  relating  to 
equipment  referred  to  in  Category  VI(e) 
will  not  be  granted  unless  the  proposed 
export  comes  within  the  scope  of  an 
existing  Agreement  for  Cooperation  for 
Mutual  Defense  Purposes  concluded 


pursuant  to  the  Atomic  Energy  Act  of 
1954.  as  amended,  with  the  government 
of  the  country  to  which  the  article  is  to 
be  exported.  Licenses  may  be  granted  in 
the  absence  of  such  an  agreement  only 
(1)  if  the  proposed  export  involves  an 
article  which  is  identical  to  that  in  use  in 
an  unclassified  civilian  nuclear 
powerplant.  (2)  if  the  proposed  export 
has  no  relationship  to  naval  nuclear 
propulsion,  and  (3)  if  it  is  not  for  use  in  a 
naval  propulsion  plant. 

Procedures 

§  123.22    Applications  for  licenses. 

Applications  for  licenses  for  the 
export  of  defense  articles  and  related 
technical  data  under  this  part  must  be 
made  to  the  Office  of  Munitions  Control 
as  follows: 

(a)  Applications  for  licenses  for 
permanent  export  must  be  made  on 
Form  DSP-5  (unclassified). 

(b)  Intransit  license  applications  must 
be  made  on  Form  DSP-61  (unclassified). 

(c)  Temporary  export  license 
applications  must  be  made  on  Form 
DSP-73  (unclassified). 

(d)  All  applications  involving  the 
export  or  intransit  shipment  of  classified 
defense  articles  or  classified  technical 
data  must  be  made  on  Form  DSP-85. 

(e)  The  following  specific  procedures 
apply  to  the  preparation  and  submission 
of  applications: 

(1)  Applications  for  Department  of 
State  export  licenses  must  be  confined 
to  proposed  exports  of  defense  articles 
and  related  technical  data.  Applications 
for  licenses  to  export  commodities  under 
the  regulatory  jurisdiction  of  the 
Department  of  Commerce  must  be  made 
directly  to  that  Department. 

(2)  Form  DSP-5,  DSP-61,  DSP-73,  and 
DSP-85  applications  must  have  an  entry 
in  each  block  where  space  is  provided 
for  an  entry.  Any  supporting 
documentation  concerning  commodity, 
end-use,  and  specific  purpose  should  be 
submitted  in  seven  copies.  Samples  of 
properiy  executed  applications  are 
available  from  the  Office  of  Munitions 
Control. 

(3)  Form  DSP-83,  duly  executed,  must 
accompany  all  license  applications  for 
the  permanent  export  of  significant 
military  equipment  except  in  the 
circumstances  described  in  S  123.10(b]. 

(4)  Applications  for  permanent  export 
licenses  should  not  be  submitted  until 
the  applicant  has  a  firm  order,  letter  of 
intent  or  other  appropriate 
documentation  from  the  purchaser  or 
consignee  except  in  the  circumstances 
described  in  S  123.1(c). 

(5)  A  request  "under  the  provisions  of 
section  38(e)  of  the  Arms  Export  Control 


exii.  1  ne  siaiemeni  wiii  oe  as  loiiows: 


wim  me  terms  oi  ine  approveo  expon 
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Act  (22  U.S.C.  2778(e))  for  confidential 
treatment  of  information  provided  to  the 
Department  of  State  must  be  made  by 
letter  to  the  Office  of  Munitions  Control. 

§  123.23    Renewal  and  disposition  of 
licenses. 

(a)  A  license  is  valid  for  a  period  of 
two  years.  The  license  expires  if  the 
defense  articles  described  in  the  license 
are  not  shipped  within  the  two-year 
period.  Defense  articles  to  be  shipped 
thereafter  require  a  new  application  and 
license.  The  new  application  should 
refer  to  the  expired  license.  It  should  not 
include  references  to  any  defense 
articles  other  than  those  of  the 
unshipped  balance  of  the  expired 
license. 

(b)  Unused,  expired,  expended, 
suspended,  or  revoked  hcenses  must  be 
returned  immediately  to  the  Department 
of  State. 

§123.24    Port  of  exit  or  entry. 

An  application  for  a  license  must  state 
the  proposed  port  of  exit  from  the 
United  States.  If  applicable,  the  port  of 
entry  must  also  be  stated.  After  a 
license  is  issued,  the  person  to  whom 
the  license  was  issued  must  notify  the 
Office  of  Munitions  Control  in  writing  of 
any  proposed  change  of  the  port  prior  to 
export.  A  copy  of  such  written 
notification  must  be  sent  to  the  district 
director  of  customs  at  the  new  port. 

§  123.25    Fling  of  export  and  Intransrt 
Ucenses  and  shipper's  export  declarations 
with  district  directors  of  customs. 

(a)  The  recipient  of  an  export  license 
must  deposit  the  license  with  the  district 
director  of  customs  at  the  port  of  exit 
designated  on  the  license  before 
shipping  the  defense  article  in  question. 
(For  exports  by  mail,  see  i  123.26.)  After 
a  license  has  been  so  deposited,  the 
export  may  be  made  through  the 
designated  port.  If  necessary,  the  export 
may  be  made  through  another  port  if  the 
exporter  complies  with  the  procedures 
established  by  the  U.S.  Customs  Service 
and  S  123.24.  Before  shipping  any 
defense  article,  the  exporter  must  also 
file  a  shipper's  export  declaration 
(Department  of  Commerce  Form  7525-V) 
with  the  district  director  of  customs  at 
the  port  of  exit. 

(b)  Before  any  export  occurs,  the 

.  district  director  of  customs  at  the  port  of 
exit  must  authenticate  the  shipper's 
export  declaration,  and  endorse  the 
license  to  show  the  shipments  actually 
made.  The  district  director  of  customs 
will  return  a  copy  of  each  authenticated 
shipper's  export  declaration  to  the 
Office  of  Munitions  Control.  Every 
license  will  also  be  returned  upon  the 
completion  of  the  authorized  export  or 


upon  the  expiration  date  stated,  on  the 
license,  whichever  occurs  first. 

(c)  An  exporter  must  also  file  a 
shipper's  export  declaration  with  district 
directors  of  customs  or  postmasters  in 
those  cases  in  which  no  export  license  is 
required  because  of  an  exemption  in  this 
subchapter.  The  exporter  must  certify 
that  the  export  is  exempt  from  the 
licensing  requirements  of  this 
subchapter.  This  is  done  by  writing  "22 
CFR  [identify  section]  applicable"  on 
the  shipper's  export  declaration,  and  by 
identifying  the  section  under  which  an 
exemption  is  claimed.  A  copy  of  each 
such  declaration  must  be  mailed 
immediately  by  the  exporter  to  the 
Office  of  Munitions  Control.  This 
paragraph  does  not  create  an  obligation 
to  file  a  shipper's  export  declaration  if 
(1)  the  export  is  exempt  from  the 
licensing  requirements  of  this 
subchapter  pursuant  to  §  126.4  and  (2)  it 
is  not  otherwise  required  by  law  or  by 
regulations  other  than  those  contained 
in  this  subchapter. 

(d)  District  directors  of  customs  are 
authorized  to  permit  the  shipment  of 
defense  articles  identified  on  any 
license  when  the  total  value  of  the 
export  does  not  exceed  the  aggregate 
monetary  value  (not  quantity)  stated  on 
the  license  by  more  than  ten  percent. 

§123.26    ShipmenU  by  maN. 

An  export  license  for  defense  articles 
being  sent  abroad  by  mail  must  be  filed 
with  the  postmaster  at  the  post  office 
where  the  equipment  is  mailed.  A 
shipper's  export  declaration  (U.S. 
Department  of  Commerce  Form  7525-V} 
must  be  filed  with  and  be  authenticated 
by  the  postmaster  before  the  article  is 
actually  sent.  The  postmaster  will 
endorse  each  license  to  show  the 
shipments  made.  Every  license  must  be 
returned  by  the  postmaster  to  the  Office 
of  Munitions  Control  upon  completion  of 
the  mailings  or  the  date  that  the  license 
expires,  whichever  occurs  first 

§  1 23.27    Temporary  exports. 

(a)  If  defense  articles  are  to  be  sent 
abroad  for  brief  periods  and  returned  to 
the  United  States  in  the  same  condition, 
a  license  for  the  temporary  export  of 
defense  articles  must  be  obtained  from 
the  Department  of  State  (Form  DSP-73). 

(b)  Defense  articles  authorized  for 
temporary  export  under  this  section  may 
be  shipped  only  from  a  port  in  the 
United  States  where  a  district  director 
of  customs  is  available.  The  license  for 
temporary  export  must  be  presented  to 
the  district  director  of  customs  who. 
upon  verification,  will  endorse  the  exit 
column  on  the  reverse  side  of  the 
license.  The  endorsed  license  for 
temporary  export  is  to  be  retained  by 


the  licensee.  In  the  case  of  a  military 
aircraft  or  vessel,  the  endorsed  license 
must  be  carried  on  board  such  vessel  or 
aircraft  as  evidence  that  it  has  been 
duly  authorized  by  the  Department  of 
State  to  leave  the  United  States 
temporarily. 

(c)  Upon  the  return  to  the  United 
States  of  defense  articles  covered  by  a 
license  for  temporary  export,  the  license 
will  be  endorsed  in  the  entry  column  by 
the  district  director  of  customs.  This 
procedure  shall  be  followed  for  all  exits 
and  entries  made  during  the  period  for 
which  the  license  is  valid.  The  licensee 
must  send  the  used  license  to  the  Office 
of  Munitions  Control  Immediately  upon 
expiration  or  after  the  final  return  in  the 
case  of  multiple  exports  under  the  same 
license,  whichever  occurs  first. 

PART  124— MANUFACTURING 
LICENSE  AGREEMENTS,  TECHNICAL 
ASSISTANCE  AGREEMENTS,  AND 
OTHER  DEFENSE  SERVICES 

124.1  Manufacturing  license  agreements  and 
technical  assistance  agreements. 

124.2  Exemptions  for  training  and  military 
service. 

124.3  Exports  of  technical  data  in 
furtherance  of  an  agreement. 

124.4  Deposit  of  signed  agreements  w  ith  ihe 
Office  of  Munitions  Control. 

124.5  Proposed  agreements  which  are  not 
concluded. 

124.6  Termination  of  manufacturing  license 
agreements  and  technical  assistance 
agreements. 

Prooeduies 

124.7  Required  information  and  clatiset  in 
proposed  agreements. 

124.8  information  required  in  all 
agreements. 

124.9  Clauses  required  both  in 
manufacturing  license  agreements  and 
technical  assistance  agreements. 

124.10  Additional  clauses  required  only  in 
manufacturing  license  agreements. 

124.11  Non-transfer  and  use  assurances. 

124.12  Required  information  in  letters  of 
transmittal. 

Offsiiora  Procurement  and  Warehousing 
Agreefneiits 

124.13  Procurement  by  United  States 
persons  in  foreign  countries  (offshore 
procurement). 

124.14.    Exports  to  warehouses  or 

distribution  points  outside  the  United 
States. 

Authority:  Section  38,  Arms  Export  Control 
Act,  90  Stat.  744  (22  U.S.C.  2778);  &0. 11958. 
42  PR  4311;  22  U.S.C  2658. 

§  1 24. 1     Manufacturing  license  agreements 
and  technical  assistance  agreements. 

(a)  General.  The  approval  of  the 
Office  of  Munitions  Control  must  be 
obtained  before  the  defense  services 
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described  in  S  120.8(a)  of  this 
subchapter  may  be  furnished.  In  order  to 
obtain  such  approval,  the  U.S.  person 
must  submit  a  proposed  agreement  with 
the  foreign  person  concerned  to  the 
Office  of  Munitions  Control.  Such 
agreements  are  generally  characterized 
as  either  "Manufacturing  license 
agreements"  or  "technical  assistance 
agreements"  as  defined  in  9  120.14  and 
9  120.20,  and  may  not  enter  into  force 
without  the  prior  written  approval  of  the 
Office  of  Munitions  Control.  Once 
approved,  the  defense  services 
described  in  the  agreements  may 
generally  be  provided  without  further 
licensing  in  accordance  with  9  124.3  and 
9  125.4(b)(2).  The  requirements  of  this 
section  apply  whether  or  not  technical 
data  is  to  be  disclosed  or  used  in  the 
performance  of  the  defense  services 
described  in  9120.8(a)  (e.g.,  all  the 
information  relied  upon  by  the  U.S. 
person  in  performing  the  defense  service 
is  in  the  pubhc  domain  or  is  otherwise 
exempt  from  the  licensing  requirements 
of  this  subchapter  pursuant  to  9125.4). 
This  requirement  also  applies  to  the 
training  of  foreign  military  forces,  both 
regular  and  irregular,  in  the  use  of 
defense  articles.  Technical  assistance 
agreements  must  be  submitted  in  such 
cases.  (In  exceptional  cases,  the  Office 
of  Munitions  Control,  upon  written 
request  will  consider  approving  the 
provision  of  defense  services  described 
in  9120.8(a)  by  granting  a  license  under 
Part  125.  Also,  see  9128.8  for  the 
requirements  for  prior  approval  of 
proposals  relating  to  signincant  miUtary 
equipment.) 

(b)  Amendments.  Proposed 
amendments,  including  extensions,  to 
agreements  subject  to  the  requirements 
of  this  part  must  also  be  submitted  for 
approval.  The  amendments  may  also  not 
enter  into  force  until  approved  by  the 
Office  of  Munitions  Control. 
Amendments  which  only  alter  delivery 
or  performance  schedules,  or  other 
minor  administrative  amendments 
which  do  not  affect  in  any  manner  the 
duration  of  the  agreement  or  the  clauses 
or  information  which  must  be  included 
in  such  agreements  because  of  the 
requirements  of  this  part,  do  not  have  to 
be  submitted  for  approval.  One  copy  of 
all  such  minor  amendments  must  be 
submitted  to  the  Office  of  Munitions 
Control  within  thirty  days  after  they  are 
concluded. 

1124,2    Exwnptions  for  traintng  and 
inHMsfy  sarvlca. 

(a)  Technical  assistance  agreements 
are  not  required  for  the  provision  of 
training  only  in  the  basic  operation  and 
maintenance  of  defense  articles  lawfully 


exported  or  authorized  for  export  to  the 
same  recipient. 

(b)  Services  performed  as  a  member 
of  the  regular  military  forces  of  a  foreign 
nation  by  U.S.  persons  who  have  been 
drafted  into  such  forces  are  not  deemed 
to  be  defense  services  for  purposes  of 
9  120.8. 

9124.3    Exports  of  technical  data  In 
furttMranca  of  an  agraamant 

(a)  Unclassified  technical  data. 
District  directors  of  customs  or  postal 
authorities  may  permit  the  export 
without  a  license  of  unclassified 
technical  data  if  the  export  is  in 
furtherance  of  a  manufacturing  license- 
or  technical  assistance  agreement  which 
has  been  approved  in  writing  by  the 
Office  of  Munitions  Control.  The  export 
is  not  authorized  without  a  license  if  it 
exceeds  the  scope  or  limitations  of  the 
relevant  agreement.  The  U.S.  party  to 
the  agreement  must  certify  that  the 
export  does  not  exceed  the  scope  of  the 
agreement  and  any  limitations  imposed 
pursuant  to  this  Part.  The  approval  of 
the  Office  of  Munitions  Control  must  be 
obtained  for  the  export  of  any 
unclassified  technical  data  which  may 
exceed  the  terms  of  the  agreement. 

(b)  Classified  technical  data.  The 
export  of  classified  information  in 
furthemance  of  an  approved 
manufacturing  license  or  technical 
assistance  agreement  which  provides  for 
the  transmittal  of  classified  information 
does  not  require  further  approval  from 
the  Office  of  Munitions  Control  when: 

(1)  The  United  States  party  certifies  to 
the  Department  of  Defense  transmittal 
authority  that  the  classified  information 
does  not  exceed  the  technical  or  product 
limitaitons  in  the  agreement:  and 

(2)  The  United  States  party  comphes 
with  the  requirements  of  the  Department 
of  Defense  Industrial  Security  Manual 
concerning  the  transmission  of  classified 
information,  and  any  othe  requirements 
of  cognizant  U.S.  departments  or 
agencies. 

9  124.4    Deposit  of  signed  agraamants  wltti 
the  Offica  of  Munitiona  Control. 

The  United  States  party  to  a 
manufacturing  license  or  a  technical 
assistance  agreement  must  file  one  copy 
of  the  concluded  agreement  with  the 
Office  of  Munitions  Control  not  later 
than  30  days  after  it  enters  into  force. 

1 124,5    Proposed  agreements  wtildi  are 
not  concluded. 

The  United  States  party  to  any 
proposed  manufacturing  license 
agreement  or  technical  assistant 
agreement  must  inform  the  Office  of 
Munitions  Control  if  a  decision  is  made 
not  to  conclude  the  agreement.  The 


information  must  be  provided  within  60 
days  of  the  date  of  the  decision.  These 
requirements  apply  only  if  the  approval 
of  the  Office  of  Munitions  Control  was 
obtained  for  the  agreement  to  be 
concluded  (with  or  without  any 
provisos). 

9  124.6    Termination  of  manufacturing 
Ucenae  agreements  and  teclmical 
assistance  agreements. 

The  United  States  party  to  a 
manufacturing  license  or  a  technical 
assistance  agreement  must  inform  the 
Office  of  Munitions  Control  in  writing  of 
the  impending  termination  of  the 
agreement  not  less  than  30  days  prior  to 
the  expiration  date  of  such  agreement. 

Procedures 

9  124.7    Required  information  and  clauses 
In  proposed  agreements. 

In  order  to  be  approved,  all  proposed 
manufacturing  license  agreements  and 
technical  assistance  agreements  must 
contain  certain  information  and  clauses. 
The  information  required  is  specified  in 
9  124.8.  The  information  required  should 
be  provided  in  terms  which  are  as 
precise  as  possible.  The  clauses  which 
must  be  included  in  both  manufacturing 
Ucense  agreements  and  technical 
assistance  agseements  are  stated  in 
9  124.9.  The  additional  clauses  which 
must  be  stated  in  manufacturing  license 
agreements  only  are  specified  in 
9  124.10.  If  the  United  States  party 
believes  that  a  clause  or  some  required 
information  is  not  relevant  or  necessary 
in  a  particular  agreement,  the  Office  of 
Munitions  Control  may  authorize  the 
omission  of  the  information  or  clause. 
The  transmittal  letter  accompanying  the 
agreement  (see  S  124.12)  must  state  the 
reasons  for  any  proposed  variation  in 
the  required  information  or  statements. 

9  124.8    Information  required  in  aN 
agreements. 

The  following  information  must  be 
included  in  all  manufacturing  license 
agreements  and  technical  assistance 
agreements: 

(a)  The  agreement  must  describe  the 
equipment  and  technology  involved. 
They  should  be  described  by  military 
nomenclature,  contract  number,  Federal 
stock  number,  nameplate  data,  or  other 
specific  information; 

(b)  The  agreement  must  describe  the 
assistance  and  information  to  be 
furnished  and  the  manufacturing  rights 
to  be  granted,  if  any, 

(c)  The  duration  of  the  proposed 
agreement  must  be  specified;  and 

(d)  The  agreement  must  specifically 
identify  the  countries  or  areas  in  which 
manufacturing,  production,  processing. 
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sale  or  other  form  of  transfer  is  to  be 
licensed. 

9  124.9    Clauses  required  botti  In 
manufacturing  license  agreements  and 
tecltnical  assistance  agreements. 

The  following  statements  must  be 
included  both  in  manufacturing  license 
agreements  and  in  technical  assistance 
agreements: 

(a)  'This  agreement  shall  not  enter 
into  force,  and  shall  not  be  amended  or 
extended,  without  the  prior  written 
approval  of  the  Department  of  State  of 
the  U.S.  Government." 

(b)  'This  agreement  is  subject  to  all 
United  States  laws  and  regulations 
relating  to  exports  and  to  all 
administrative  acts  of  the  U.S. 
Government  pursuant  to  such  laws  and 
regulations." 

(c)  "The  parties  to  this  agreement 
agree  that  the  obligations  contained  in 
this  agreement  shall  not  affect  the 
performance  of  any  obligations  created 
by  prior  contracts  or  subcontracts  which 
the  parties  may  have  individually  or 
collectively  with  the  U.S.  Government." 

(d)  "No  liability  will  be  incurred  by  or 
attributed  to  the  U.S.  Government  in 
connection  with  any  possible 
infringement  of  privately  owned  patent 
or  proprietary  rights,  either  domestic  or 
foreign,  by  reason  of  the  U.S. 
Government's  approval  of  this 
agreement." 

(e)  "The  technical  data  or  defense 
service  exported  from  the  United  States 
in  furtherance  of  this  agreement  and  any 
defense  article  which  may  be  produced 
or  manufactured  from  such  technical 
data  or  defense  service  may  not  be 
transferred  to  a  person  in  a  third 
country  or  to  a  national  of  a  third 
country  except  as  specifically 
authorized  in  this  agreement  unless  the 
prior  written  approval  of  the 
Department  of  State  has  been  obtained." 

(f)  "All  provisions  in  this  agreement 
which  refer  to  the  United  States 
Government  and  the  Department  of 
State  will  remain  binding  on  the  parties 
after  the  termination  of  the  agreement." 

9124.10    Additional  clauses  required  only 
in  manufacturing  license  agreements. 

[a]  Clauses  for  all  manufacturing 
license  agreements.  The  following 
clauses  must  be  included  only  in 
manufacturing  license  agreements: 

(1)  "No  export,  sale,  transfer,  or  other 
disposition  of  the  licensed  article  is 
authorized  to  any  country  outside  the 
territory  wherein  manufacture  or  sale  is 
herein  licensed  without  the  prior  written 
approval  of  the  U.S.  Government.  Sales 
or  other  transfers  of  the  licensed  article 
shall  be  limited  to  governments  of 
countries  wherein  manufacture  or  sale  is 


hereby  licensed  and  to  private  entities 
seeking  to  procure  the  licensed  article 
pursuant  to  a  contract  with  any  such 
government  unless  the  prior  written 
approval  of  the  U.S.  Government  is 
obtained." 

(2)  "It  is  agreed  that  sales  by  licensee 
or  its  sublicensees  under  contracts  made 
through  the  U.S.  Government  will  not 
include  either  charges  for  patent  rights 
in  which  the  U.S.  Government  holds  a 
royalty-free  license,  or  charges  for  data 
which  the  U.S.  Government  has  a  right 
to  use  and  disclose  to  others,  which  arts 
in  the  public  domain,  or  which  the  U.S. 
Government  has  acquired  or  is  entitled 
to  acquire  without  restrictions  upon 
their  use  and  disclosure  to  others." 

(3)  "If  the  U.S.  Government  is 
obligated  or  becomes  obligated  to  pay  to 
the  licensor  royalties,  fees,  or  other 
charges  for  the  use  of  technical  data  or 
patents  which  are  involved  in  the 
manufacture,  use,  or  sale  of  any  licensed 
article,  any  royalties,  fees  or  other 
charges  in  connection  with  purchases  of 
such  licensed  article  from  Ucensee  or  its 
sublicensees  with  funds  derived  through 
the  U.S.  Government  may  not  exceed 
the  total  amount  the  U.S.  Government 
would  have  been  obligated  to  pay  the 
licensor  directly." 

(4)  "If  the  U.S.  Government  has  made 
financial  or  other  contributions  to  the 
design  and  development  of  any  licensed 
artide.  any  charges  for  technical 
assistance  or  know-how  relating  to  the 
item  in  connection  with  purchases  of 
such  articles  from  licensee  or 
sublicensees  with  funds  derived  through 
the  U.S.  Government  contributions,  and 
subject  to  the  provisions  of  paragraphs 
(a)  (1)  and  (2)  of  this  section,  no  other 
royalties,  fees  or  other  charges  may  be 
assessed  against  U.S  Government 
funded  purchases  of  such  article. 
However,  charges  may  be  made  for 
reasonable  reproduction,  handling, 
mailing,  or  similar  administrative  costs 
incident  to  the  furnishing  of  such  data." 

(5)  "The  parties  to  this  agreement 
agree  that  an  annual  report  of  sales  or 
other  transfers  pursuant  to  this 
agreement  of  the  licensed  articles,  by 
quantity,  type,  U.S.  dollar  value,  and 
purchaser  or  recipient,  shall  be  provided 
by  (applicant  or  licensee)  to  the 
Department  of  State."  This  clause  must 
specify  which  party  is  obligated  to 
provide  the  annual  report.  Such  reports 
may  be  submitted  either  directly  by  the 
licensee  or  indirectly  through  the 
licensor,  and  may  cover  calendar  or 
fiscal  years.  Reports  shall  be  deemed 
proprietary  information  by  the 
Department  of  State  and  will  not  be 
disclosed  to  unauthorized  persons.  (See 
9  126.10(b).) 


(6)  "(Licensee)  agrees  to  incorporate 
the  following  statement  as  an  integral 
provision  of  a  contract,  invoice  or  other 
appropriate  document  whenever  the 
licensed  articles  are  sold  or  otherwise 
transferred: 

These  commodities  arc  authorised  for 
export  by  the  U.S.  Government  only  to 
(country  of  ultimate  destination  or  approved 
sales  territory).  They  may  not  be  resold, 
diverted,  transferred,  transshipped,  or 
otherwise  be  disposed  of  in  any  other 
country,  either  in  their  original  form  or  after 
being  incorporated  through  an  intermediate 
process  into  other  end-items,  without  the 
prior  written  approval  of  the  U.S.  Department 
of  State. 

(b)  Special  clause  for  agreements 
relating  to  significant  military 
equipment.  With  respect  to  an 
agreement  for  the  production  of 
significant  military  equipment,  the 
following  additional  provisions  must  be 
included  in  the  agreement: 

(1)  "A  completed  nontransfer  and  use 
certificate  (DSP-83)  must  be  submitted 
by  the  recipient  to  the  Department  of 
State  of  the  United  States  before  any 
transfer  under  this  agreement  may  take 
place." 

(2)  "The  prior  written  approval  of  the 
U.S.  Government  must  be  obtained 
before  entering  into  a  commitment  for 
the  transfer  of  the  licensed  article  by 
sale  or  otherwise  to  any  person  or 
government  outside  of  the  approved 
sales  territory." 

9124.11    Nontransfer  and  use  assurances. 

A  nontransfer  and  use  certificate 
(Form  DSP-83)  (see  9  123.10)  signed  by 
the  foreign  party  to  a  manufacturing 
license  agreement  or  technical 
assistance  agreement  is  required  as  a 
condition  to  the  approval  of  any  such 
agreement  which  relates  to  significant 
military  equipment,  classified  articles  or 
classified  technical  data.  The  Office  of 
Munitions  Control  may  at  its  option 
require  that  this  certificate  or  a 
comparable  undertaking  be  provided 
before  approving  any  agreement  that 
does  not  relate  to  significant  military 
equipment.  The  Office  of  Munitions 
Control  may  also  require  as  a  condition 
to  the  approval  of  the  agreement  that  an 
appropriate  authority  to  the  foreign 
party's  government  also  execute  the 
certificate,  or  that  the  foreign 
government  concerned  provide 
undertakings  comparable  to  those 
contained  in  the  Form  DSP-83  (e.g.,  in  a 
diplomatic  note).  Agreements  involving 
classified  articles  or  classified  technical 
data  must  be  accompanied  by  a 
nontransfer  and  use  certificate  signed 
by  an  authorized  representative  of  the 
foreign  government  concerned.  This 
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requirement  may  be  waived  by  the 
Office  of  Munitions  Control  if  the 
foreign  party  is  a  foreign  government 
with  which  the  United  States  has  a 
General  Security  of  Information 
Agreement  or  other  foreign  government 
security  assurance. 

§  1 24. 1 2    Required  Information  in  letters  of 
transmittal. 

(d)  An  application  for  the  approval  of 
u  manufacturing  license  or  technical 
assistance  agreement  with  a  foreign 
person  must  be  accompanied  by  an 
explanatory  letter.  The  original  letter 
and  seven  copies  of  the  letter  and  eight 
copies  of  the  proposed  agreement  shall 
be  submitted  to  the  Office  of  Munitions 
Control.  The  explanatory  letter  shall 
contain: 

(1)  A  statement  giving  the  applicant's 
Munitions  Control  registration  number. 

(2)  A  statement  identifying  the 
licensee  and  the  scope  of  the  agreement. 

(3)  A  statement  identifying  the  U.S. 
Government  contract  under  which  the 
equipment  or  technical  data  was 
generated,  improved,  or  developed  and 
supplied  to  the  U.S.  Government,  and 
whether  the  equipment  or  technical  data 
was  derived  from  any  bid  or  other 
proposal  to  the  U.S.  Government. 

(4)  A  statement  giving  the  military 
security  classification  of  the  equipment 
or  technical  data. 

(5)  A  statement  identifying  any  patent 
application  which  discloses  any  of  the 
subject  matter  of  the  equipment  or 
technical  data  covered  by  an  invention 
secrecy  order  issued  by  the  U.S.  Patent 
and  Trademark  Office. 

(6)  A  statement  of  the  actual  or 
estimated  value  of  the  agreement.  If  the 
value  exceeds  $250,000,  an  additional 
statement  must  be  made  regarding  the 
payment  of  political  contributions,  fees 
or  commissions,  pursuant  to  Part  130  of 
this  subchapter. 

(b)  The  following  statements  must  be 
made  in  the  letter  of  transmittal: 

(1)  "If  the  agreement  is  approved  by 
the  Department  of  State,  such  approval 
will  not  be  construed  by  (the  applicant) 
as  passing  on  the  legality  of  the 
agreement  from  the  standpoint  of 
antitrust  laws  or  other  applicable 
statutes,  nor  will  (the  applicant) 
construe  the  Department's  approval  as 
constituting  either  approval  or 
disapproval  of  any  of  the  business  terms 
or  conditions  between  the  parties  to  the 
agreement." 

(2)  "The  (applicant)  will  not  permit 
the  proposed  agreement  to  enter  into 
force  until  it  has  been  approved  by  the 
Department  of  State." 

(3)  "The  (applicant)  will  furnish  the 
Department  of  State  with  one  copy  of 
the  signed  a;?reement  (or  amendment) 


within  30  days  from  the  date  that  the 
agreement  is  concluded  and  will  inform 
the  Department  of  its  termination  not 
less  than  30  days  prior  to  expiration  and 
provide  information  on  the  continuation 
of  any  foreign  rights  or  the  flow  of 
technical  data  to  the  foreign  party.  If  a 
decision  is  made  not  to  conclude  the 
proposed  agreement,  the  applicant  will 
so  inform  the  Department  within  60 
days." 

Offshore  Procurement  and  Warehousing 
Agreements 

§  1 24. 1 3    Procurement  by  United  States 
persons  in  foreign  countries  (offsnore 
procurement). 

Notwithstanding  the  other  provisions 
in  Part  124,  the  Office  of  Munitions 
Control  may  authorize  by  means  of  a 
license  (DSP-5)  the  export  of 
unclassified  technical  data  to  foreign 
persons  for  offshore  procurement  of 
defense  articles,  provided  that: 

(a)  The  contract  or  purchase  order  for 
offshore  procurement  limits  delivery  of 
the  defense  articles  to  be  produced  only 
to  the  person  in  the  United  States  or  to 
an  agency  of  the  U.S.  Government:  and 

(b)  The  technical  data  of  U.S.  origin  to 
be  used  in  the  foreign  manufacture  does 
not  disclose  the  details  of  the  design, 
development,  production  or  manufacture 
of  defense  articles;  and 

(c)  The  contract  or  purchase  order 
between  the  person  in  the  United  States 
and  the  foreign  person: 

(1)  Limits  the  use  of  the  technical  data 
to  the  manufacture  of  the  defense 
articles  required  by  the  contract  or 
purchase  order  only:  and 

(2)  Prohibits  the  disclosure  of  the  data 
to  any  other  person  except  duly 
qualified  subcontractors  within  the 
same  country;  and 

(3)  Prohibits  the  acquisition  of  any 
rights  in  the  data  by  any  foreign  person: 
and 

(4)  Provides  that  any  subcontracts 
between  foreign  persons  in  the  approved 
country  for  manufacture  of  equipment 
for  delivery  pursuant  to  the  contract  or 
purchase  order  contain  all  the 
limitations  of  this  paragraph  (c):  and 

(5)  Requires  the  foreign  person, 
including  subcontractors,  to  destroy  or 
return  to  the  person  in  the  United  States 
all  of  the  technical  data  exported 
pursuant  to  the  contract  or  purchase 
order  upon  fulfillment  of  their  terms:  and 

(6)  Requires  delivery  of  the  defense 
articles  manufactured  abroad  only  to  the 
person  in  the  United  States  or  to  an 
agency  of  the  U.S.  Government;  and 

(d)  The  person  in  the  United  States 
provides  the  Office  of  Munitions  Control 
with  acopy  of  each  contract,  purchase 
order  or  subcontract  for  offshore 
procurement  at  the  time  it  is  accepted. 


Each  such  contract,  purchase  order  or 
subcontract  must  clearly  identify  the 
article  to  be  produced  and  must  identify 
the  license  number  or  exemption  under 
which  the  technical  data  was  exported: 
and 

(c)  Licenses  issued  pursuant  to  this 
.section  must  be  renewed  upon  their 
expiration  if  offshore  procurement  is  to 
e\tend  beyond  the  period  of  validity  of 
the  license. 

If  the  technical  data  involved  in  an 
offshore  procurement  arrangement  is 
otherwise  exempt  from  the  licensing 
requirements  pursuant  to  126.4  or  126.5. 
the  DSP-5  referred  to  in  the  first 
sentence  of  this  section  is  not  required. 
However,  the  exporter  must  comply 
with  the  other  requirements  of  this 
section. 

§  124.14    Exports  to  waretrauses  or 
distribution  points  outside  the  United 
States 

(a)  General.  Agreements  (e.g.. 
contracts]  between  U.S.  persons  and 
foreign  persons  for  the  warehousing  and 
distribution  of  defense  articles  must  be 
approved  by  the  Office  of  Munitions 
Control  before  they  enter  into  force. 
Such  agreements  will  be  limited  to 
unclassified  defense  articles  and  must 
contain  conditions  for  special 
distribution,  end-use  and  reporting. 
Licenses  for  exports  pursuant  to  such 
agecments  must  be  obtained  prior  to 
exports  of  the  defense  articles  (see 
§123.7). 

(b)  Required  Informatiun.  Proposed 
warehousing  and  distribution 
agreements  (and  amendments  thereto) 
shall  be  submitted  to  the  Office  of 
Munitions  Control  for  approval.  The 
following  information  must  be  included 
in  all  such  agreements: 

(1)  A  precise  description  of  the 
defense  articles  involved.  This  shall 
include  when  applicable  the  military 
nomenclature,  the  Federal  stock  number, 
nameplate  data,  and  any  control 
numbers  under  which  the  defense 
articles  were  developed  or  procured  by 
the  U.S.  Government. 

(2)  A  detailed  statement  of  the  terms 
and  conditions  under  which  the  defense 
articles  will  be  exported  and  distributed; 

(3)  The  duration  of  the  proposed 
agreement; 

(4)  Specific  identification  of  the 
country  or  countries  that  comprise  the 
distribution  territory.  Distribution  must 
be  specifically  limited  to  the 
governments  of  such  countries  or  to 
private  entities  seeking  to  procure 
defense  articles  pursuant  to  a  contract 
with  a  government  within  the 
distribution  territory.  Consequently,  any 
deviation  from  this  condition  must  be 
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fully  explained  and  justified.  A 
nontransfer  and  use  certificate  (DSP-83) 
will  be  required  to  the  same  extent 
required  in  licensing  agreements  under 
§  124.10(b). 

(c)  Required  Statements.  The 
following  statements  must  be  included 
in  all  warehousing  and  distribution 
agreements: 

(1)  'This  agreement  shall  not  enter 
into  force,  and  may  not  be  amended  or 
extended,  without  the  prior  written 
approval  of  the  Department  of  State  of 
U.S.  Government." 

(2)  "This  agreement  is  subject  to  all 
United  Sates  laws  and  regulations 
related  to  exports  and  to  all 
administrative  acts  of  the  United  States 
Government  pursuant  to  such  laws  and 
regulations. 

(3)  "The  parties  to  this  agreement 
agree  that  the  obligations  contained  in 
this  agreement  shall  not  affect  the 
performance  of  any  obligations  created 
by  prior  contracts  or  subcontracts  which 
the  parties  may  have  individually  or 
collectively  with  the  U.S.  Government." 

(4)  "No  liability  will  be  incurred  by  or 
attributed  to  the  U.S.  Government  in 
connection  with  any  possible 
infringement  of  privately  owned  patent 
or  proprietary  rights,  either  domestic  or 
foreign  by  reason  of  the  U.S. 
Goverment's  approval  of  this 
agreement." 

(5)  "No  export,  sale,  transfer,  or  other 
disposition  of  the  defense  articles 
covered  by  this  agreement  is  authorized 
to  any  country  outside  the  distribution 
territory  without  the  prior  written 
approval  of  the  Office  of  Munitions 
Control  of  the  U.S.  Department  of 
State." 

(6)  "The  parties  to  this  agreement 
agree  that  an  annual  report  of  sales  or 
other  transfers  pursuant  to  this 
agreement  of  the  licensed  articles,  by 
quantity,  type,  U.S.  dollar  value,  and 
purchaser  or  recipient  shall  be  provided 
by  (applicant  or  licensee)  to  the 
Department  of  State."  This  clause  must 
specify  which  party  is  obligated  to 
provide  the  annual  report.  Such  reports 
may  be  submitted  either  directly  by  the 
licensee  or  indirectly  through  the 
licensor,  and  may  cover  calendar  or 
fiscal  years.  Reports  shall  be  deemed 
proprietary  information  by  the 
Department  of  State  and  will  not  be 
disclosed  to  unauthorized  persons.  (See 
S  126.10(b)). 

(7)  "(Licensee)  agrees  to  incorporate 
the  following  statement  as  an  integral 
provision  of  a  contract,  invoice  or  other 
appropriate  document  whenever  the 
articles  covered  by  this  agreement  are 
sold  or  otherwise  transferred: 


These  commodities  are  authorized  for 
export  by  the  U.S.  Government  only  to 
(country  of  ultimate  destination  or  approved 
sales  territory).  They  may  not  be  resold, 
diverted,  transferred,  transshipped,  or 
otherwise  be  disposed  of  in  any  other 
country,  either  in  their  original  form  or  after 
being  incorporated  through  an  intermediate 
process  into  other  end-items,  without  the 
prior  written  approval  of  the  U.S.  Department 
of  State. 

(d)  Transmittal  Letters.  Requests  for 
approval  of  warehousing  and 
distribution  agreements  with  foreign 
persons  must  be  made  by  letter.  The 
original  letter  and  seven  copies  of  the 
letter  and  seven  copies  of  the  proposed 
agreement  shall  be  submitted  to  the 
Office  of  Munitions  Control.  The  letter 
shall  contain: 

(1)  A  statement  giving  the  applicant's 
Munitions  Control  registration  number. 

(2)  A  statement  identifying  the  foreign 
party  to  the  agreement. 

(3)  A  statement  identifying  the 
defense  articles  to  be  distributed  under 
the  agreement. 

(4)  A  statement  identifying  any  U.S. 
Government  contract  under  which  the 
equipment  may  have  been  generated, 
improved,  developed  or  supplied  to  the 
U.S.  Government,  and  whether  the 
equipment  was  derived  from  any  bid  or 
other  proposal  to  the  U.S.  Government. 

(5)  A  statement  that  no  classified 
defense  articles  or  classified  technical 
data  are  involved. 

(6)  A  statement  identifying  any  patent 
application  which  discloses  any  of  the 
subject  matter  of  the  equipment  or 
related  technical  data  covered  by  an 
invention  secrecy  order  issued  by  the 
U.S.  Patent  and  Trademark  Office. 

(e)  Required  Clauses.  The  following 
statements  must  be  made  in  the  letter  of 
transmittal: 

(1)  "If  the  agreement  is  approved  by 
the  Department  of  State,  such  approval 
will  not  be  construed  by  (applicant)  as 
passing  on  the  legality  of  the  agreement 
from  the  standpoint  of  antitrust  laws  or 
other  applicable  statutes,  nor  will  (the 
applicant)  construe  the  Department's 
approval  as  constituting  either  approval 
or  disapproval  of  any  of  the  business 
terms  or  conditions  between  the  parties 
to  the  agreement. 

(2)  "The  (applicant)  will  not  permit 
the  proposed  agreement  to  enter  into 
force  until  it  has  been  approved  by  the 
Department  of  State." 

(3)  "The  (applicant)  will  furnish  the 
Department  of  State  with  one  copy  of 
the  signed  agreement  (or  amendments 
thereto)  within  30  days  from  the  date 
that  the  agreement  is  concluded,  and 
will  inform  the  Department  of  its 
termination  not  less  than  30  days  prior 
to  expiration.  If  a  decision  is  made  not 


to  conclude  the  proposed  agreement,  the 
(applicant)  will  so  inform  the 
Department  within  60  days." 

PART  125— LICENSES  FOR  THE 
EXPORT  OF  TECHNICAL  DATA  AND 
CLASSIFIED  DEFENSE  ARTICLES 

Sec. 

125.1  Exports  subject  to  this  Part. 

125.2  Exports  of  unclassified  technical  data. 

125.3  Exports  of  classified  technical  data 
and  classified  defense  articles. 

Exemptions 

125.4  Exemptions  of  general  applicability. 

125.5  Exemptions  for  plant  visits. 

125.6  Certification  requirements. 

Procedures 

125.7  Exports  of  unclassified  technical  data. 

125.8  Exports  of  classified  technical  data 
and  classified  defense  articles. 

125.9  Filing  of  licenses  for  exports  of 
unclassified  technical  data. 

125.10  Filing  of  licenses  for  exports  of 
classified  technical  data  and  classified 
defense  articles. 

Authority:  Section  38.  Arms  Export  Control 
Act.  90  Stat.  744  (22  U.S.C.  2778):  EO.  11958. 
42  FR  4311;  22  U.S.C.  2658. 

§  1 2S.  1    Exports  subject  to  ttWs  Part 

(a)  The  export  controls  of  this  Part 
apply  to  the  export  of  technical  data  and 
the  export  of  classified  defense  articles. 
Information  which  is  in  the  "public 
domain"  (see  S  120.18)  is  not  subject  to 
the  controls  of  this  subchapter. 

(b)  A  license  for  the  export  of 
technical  data  and  the  exemptions  in 
§  125.4  may  not  be  used  for  foreign 
production  purposes  or  for  technical 
assistance  unless  the  approval  of  the 
Department  of  State  has  been  obtained. 
Such  approval  is  generally  provided 
only  pursuant  to  the  procedures 
specified  in  Part  124  of  this  subchapter. 

(c)  Technical  data  authorized  for 
export  may  not  be  diverted  or 
transferred  from  the  country  of  ultimate 
end-use  (as  designated  in  the  license  or 
approval  for  export)  or  disclosed  to  a 
national  of  another  country  without  the 
prior  written  approval  of  the 
Department  of  Slate. 

(d)  The  export  controls  of  this  Part 
apply  to  the  exports  referred  to  in 
paragraph  (a)  of  this  section  regardless 
of  whether  the  person  who  intends  to 
export  the  technical  data  produces  or 
manufactures  defense  articles  if  the 
technical  data  is  determined  by  the 
Office  of  Munitions  Control  to  be 
subject  to  the  controls  of  this 
subchapter. 

(e)  The  provisions  of  this  subchapter 
do  not  apply  to  technical  data  related  lo 
articles  in  Category  VI(e)  and  Category 
XVI.  The  export  of  such  data  is 
controlled  by  the  Department  of  Energy 
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and  the  Nuclear  Regulatory  Commission 
pursuant  to  the  Atomic  Energy  Act  of 
1954.  as  amended,  and  the  Nuclear  Non- 
Proliferation  Act  of  197a 

§12&2    Exports  of  unctoMified  technical 
data. 

(a)  General.  A  license  issued  by  the 
Department  of  State  is  required  for  the 
export  of  unclassified  technical  data 
unless  the  export  is  exempt  from  the 
licensing  requirements  of  this 
subchapter. 

(b)  Patents.  A  license  issued  by  the 
Department  of  State  is  required  for  the 
export  of  technical  data  whenever  the 
data  exceeds  that  which  is  used  to 
support  a  domestic  fifing  of  a  patent 
application  or  to  support  a  foreign  Tiling 
of  a  patent  application  whenever  no 
domestic  application  has  been  filed.  The 
export  of  technical  data  to  support  the 
filing  and  processing  of  patent 
applications  in  foreign  countries  is 
subject  to  regulations  issued  by  the  U.S. 
Patent  and  Trademark  Office  pursuant 
to  35  U.S.C.  184. 

.  (c)  Disclosures.  Unless  otherwise 
expressly  exempted  in  this  subchapter,  a 
license  is  required  for  the  oral,  visual  or 
documentary  disclosure  of  technical 
data  to  foreign  nationals  in  connection 
with  visits  by  U.S.  persons  to  foreign 
countries,  visits  by  foreign  persons  to 
the  United  States,  or  otherwise.  A 
license  is  required  regardless  of  the 
manner  in  which  the  technical  data  is 
transmitted  (e.g..  in  person,  by 
telephone,  correspondence,  electronic 
means,  telex,  etc.).  A  license  is  required 
for  such  disclosures  in  connection  with 
visits  by  U.S.  persons  to  foreign 
diplomatic  missions  and  consular 
offices. 

9125.3    Export*  of  dasslfiad  tectmlcal 
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(a)  A  request  for  authority  to  export 
defense  articles  or  technical  data 
classified  pursuant  to  Executive  Order 
12356  or  other  legal  authority  must  be 
submitted  to  the  Office  of  Munitions 
Control  for  approval.  The  application 
must  contain  full  details  of  the  proposed 
transaction.  A  nontransfer  and  use 
certificate  (Form  DSP-83)  executed  by 
the  foreign  consignee,  end-user  and  an 
authorized  representative  of  the  foreign 
government  involved  will  be  required. 
This  requirement  may  be  waived  by  the 
Office  of  Munitions  Control  if  the  end- 
user  is  a  foreign  govenmient  with  which 
the  United  States  has  a  General  Security 
of  Information  Agreement  or  other 
foreign  government  security  assurance 
(e.g..  diplomatic  note). 

(b)  Classified  technical  data  which  is 
approved  by  the  Department  of  State 
either  for  export  or  reexport  after  a 


temporary  import  will  be  transferred  or 
disclosed  only  in  accordance  with  the 
requirements  relating  to  the 
transmission  of  classified  information  in 
the  Department  of  Defense  Industrial 
Security  Manual.  Any  other 
requirements  imposed  by  cognizant  U.S. 
departments  and  agencies  must  also  be 
satisfied. 

(c)  The  approval  of  the  Department  of 
State  must  be  obtained  for  the  export  of 
technical  data  by  a  U.S.  person  to  a 
foreign  person  in  the  U.S.  or  in  a  foreign 
country  unless  the  proposed  export  is 
exempt  under  the  provisions  of  this 
subchapter. 

(d)  All  communications  relating  to  a 
patent  applicatiop  covered  by  an 
invention  secrecy  order  are  to  be 
addressed  to  the  U.S.  Patent  and 
Trademark  Office  (See  37  CFR  5.11). 

Exemptions 

§  125.4    Exemptions  of  general 
applicability. 

(a)  The  following  exemptions  apply  to 
exports  of  technical  data  for  which  no 
license  or  other  approval  is  needed  from 
the  Office  of  Munitions  Control.  These 
exemptions  do  not  apply  to  exports  to 
proscribed  destinations  under  §  126.1. 
Unless  specifically  indicated,  these 
exemptions  do  not  apply  to  classified 
information.  Transmission  of  classified 
information  must  comply  with  the 
requirements  of  the  Department  of 
Defense  Industrial  Security  Manual  and 
the  exporter  must  certify  to  the 
transmittal  authority  that  the  technical 
data  does  not  exceed  the  technical 
limitation  of  the  authorized  export. 

(b)  The  following  exports  are  exempt 
from  the  licensing  requirements  of  this 
subchapter 

(1)  Technical  data,  including  classified 
information,  to  be  disclosed  pursuant  to 
an  official  written  request  or  directive 
from  the  U.S.  Department  of  Defense: 

(2)  Technical  data,  including  classified 
information,  in  furtherance  of  a 
manufacturing  license  or  technical 
assistance  agreement  approved  by  the 
Department  of  State  under  Part  124  of 
this  subchapter  and  which  meet  the 
requirements  of  §  124.3; 

(3)  Technical  data,  including  classified 
information,  in  furtherance  of  a  contract 
between  the  exporter  and  an  agency  of 
the  U.S.  Government,  if  the  contract 
provides  for  the  export  of  the  relevant 
technical  data  and  such  data  does  not 
disclose  the  details  of  design, 
development,  production,  or 
manufacture  of  any  defense  article: 

(4)  Additional  copies  of  technical 
data,  including  classified  information, 
previously  exported  or  authorized  for 
export  to  the  same  recipient.  Revised 


copies  of  such  technical  data  are  also     ' 
exempt  if  they  pertain  to  the  identical 
defense  article,  and  if  the  revisions  are 
solely  editorial  and  do  not  add  to  the 
content  of  technology  previously 
exported  or  authorized  for  export  to  the 
same  recipient: 

(5)  Technical  data  in  the  form  of 
operations,  maintenance,  and  training 
information  relating  to  a  defense  article 

_  lawfully  exported  or  authorized  for 
export  to  the  same  recipient.  This 
exemption  applies  only  to  exports  by  the 
original  exporter. 

(6)  Technical  data  related  to  firearms 
not  in  excess  of  caliber  .50  and 
ammunition  for  such  weapons,  except 
detailed  design,  development, 
production  or  manufacturing 
information: 

(7)  Technical  data  being  returned  to 
the  original  source  of  import: 

(8)  Technical  data  directly  related  to 
classified  information  which  has  been 
previously  exported  in  accordance  with 
this  Part  to4he  same  recipient,  and 
which  does  not  disclose  the  details  of 
the  design,  development,  production,  or 
manufacture  of  any  defense  article; 

(9)  Technical  data,  including  classified 
information,  sent  by  a  U.S.  corporation 
to  a  U.S.  person  employed  by  that 
corporation  overseas  or  to  a  U.S. 
Government  agency.  This  exemption  is 
subject  to  the  limitations  of  §  125.1(b) 
and  may  be  used  only  if  (i)  the  technical 
data  is  to  be  used  overseas  solely  by 
U.S.  persons  and  (ii)  if  the  U.S.  person 
overseas  is  an  employee  of  the  U.S. 
Government  or  is  directly  employed  by 
the  U.S.  corporation  and  not  by  a  foreign 
subsidiary: 

(10)  Disclosures  of  technical  data  in 
the  U.S.  by  U.S.  institution  of  higher 
learning  to  foreign  persons  who  are  their 
bona  fide  and  full  time  regular 
employees.  This  exemption  is  available 
only  if  (i)  the  employee's  permanent 
abode  throughout  the  period  of 
employment  is  in  the  United  States:  (ii) 
the  employee  is  not  a  national  of  a 
country  to  which  exports  are  prohibited 
pursuant  to  S  126.1:  and  (iii)  the 
institution  informs  the  individual  in 
writing  that  the  technical  data  may  not 
be  transferred  to  other  foreign  persons 
without  the  prior  written  approval  of  the 
Office  of  Munitions  Control: 

(11)  Technical  data,  includingr 
classified  information,  for  which  the 
exporter,  pursuant  to  an  arrangement 
with  the  Department  of  Defense  or 
NASA  which  requires  such  exports,  has 
been  granted  an  exemption  in  writing 
from  the  licensing  provisions  of  this  Part 
by  the  Office  of  Munitions  Control.  Such 
an  exemption  will  normally  be  granted 
only  if  the  arrangement  directly 
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implements  an  international  agreement 
to  which  the  United  States  is  a  party 
and  if  multiple  exports  are 
contemplated.  The  Office  of  Munitions 
Control,  in  consultation  with  the 
relevant  U.S.  Government  agencies,  will 
determine  whether  the  interests  of  the 
United  States  Government  are  best 
served  by  expediting  exports  under  an 
arrangement  through  an  exemption.  (See 
also  paragraph  (b)(3)  of  this  section  for  a 
related  exemption.); 

(12)  Technical  data  which  is 
specifically  exempt  under  Part  126  of 
this  subchapter  or 

(13)  Technical  data  approved  for 
public  release  (i.e.,  unlimited 
distribution)  by  the  U.S.  Government 
department  or  agency  which  originated 
or  developed  the  information.  This 
exemption  is  applicable  to  information 
approved  by  the  cognizant  U.S. 
Government  department  or  agency  for 
public  release  in  any  form  (e.g.. 
publications,  speeches,  conference 
papers,  movies,  etc.).  It  does  not  require 
that  the  information  be  published  in 
order  to  qualify  for  the  exemption. 

I  MSA    Exemptions  for  plant  vieits. 

-  (a)  A  license  is  not  required  for  the 
oral  and  visual  disclosure  of 
unclassified  technical  data  during  the 
course  of  a  classified  plant  visit  by  a 
foreign  person,  provided  (1)  the 
classified  visit  has  itself  been  authorized 
pursuant  to  a  license  issued  by  the 
Office  of  Munitions  Control;  or  (2)  the 
classified  visit  was  approved  in 
connection  with  an  actual  or  potential 
govemment-to-govemment  program  or 
project  by  a  U.S.  Government  agency 
having  classification  jurisdiction  over 
the  classified  defense  article  or 
classified  technical  data  involved  under 
Executive  Order  12356  or  other 
applicable  Executive  Order  and  (3)  the 
unclassified  information  to  be  released 
is  directly  related  to  the  classified 
defense  article  or  technical  data  for 
which  approval  was  obtained  and  does 
not  disclose  the  details  of  the  design, 
development,  production  or  manufacture 
of  any  other  defense  articles.  In  the  case 
of  U.S.  Government  approved  visits,  the 
requirements  of  the  Defense  Industrial 
Security  Manual  (Department  of 
Defense  Manual  5220.22M)  must  be  met. 

(b)  The  approval  of  the  Office  of 
Munitions  Control  is  not  required  for  the 
disclosure  of  oral  and  visual  classified 
information  to  a  foreign  person  during 
the  course  of  a  plant  visit  approved  by 
the  appropriate  U.S.  Government  agency 
if  (1)  the  requirements  of  the  Defense 
Industrial  Security  Manual  have  been 
met,  (2)  the  classified  information  is 
directly  related  to  that  which  was 
approved  by  the  U.S.  Government 


agency.  (3)  it  does  not  exceed  that  for 
which  approval  was  obtained,  and  (4)  it 
does  not  disclose  the  details  of  the 
design,  development,  production  or 
manufacture  of  any  other  defense 
articles. 

(c)  A  license  is  not  required  for  the 
documentary  disclosure  to  a  foreign 
person  of  unclassified  technical  data 
during  the  course  of  a  plant  visit  (either 
classified  or  unclassified)  approved  by 
the  Office  of  Munitions  Control  or  a  U.S. 
Government  agency  provided  the 
documents  do  not  contain  technical  data 
in  excess  of  that  approved  for  oral  and 
visual  disclosure.  The  documents  must 
not  contain  technical  data  which  could 
be  used  for  design,  development, 
production  or  manufacttire  of  a  defense 
article. 

f  125,6    Certification  rsQulrewnti. 

To  claim  an  exemption  for  the  export 
of  technical  data  under  the  provisions  of 

8  125.4  and  S  125.5.  an  exporter  must 
certify  that  the  proposed  export  is 
covered  by  a  relevant  paragraph  of  that 
section.  This  certification  is  not  required 
if  the  technical  data  is  only  disclosed 
orally  or  visually.  The  certification 
referred  to  in  this  section  consists  of 
marking  the  package  or  letter  containing 
the  technical  data:  "22  CFR  125. 
(identify  subsection)  applicable"  and 
identifying  the  specific  paragraph  under 
which  the  exemption  is  claimed.  In  the 
case  of  unclassified  technical  data, 
district  directors  of  customs  may  require 
that  the  certification  be  made  on  a 
shipper's  export  declaration. 

Procedures 

9  125.7   Exports  of  undeeeified  teclmlcel 
data. 

(a)  General.  Unless  an  export  is 
exempt  from  the  licensing  requirements 
of  this  subchapter,  an  application  for  the 
permanent  export  of  unclassified 
technical  data  must  be  made  to  the 
Office  of  Munitions  Control  on  Form 
DSP-^.  If  the  technical  data  is  to  be 
returned  to  the  United  States.  Form 
DSP-73  should  be  used  instead.  In  the 
case  of  a  visit,  sufficient  details  of  the 
proposed  discussions  must  be 
transmitted  for  an  adequate  appraisal  of 
the  data.  Seven  copies  of  the  data  or  the 
details  of  the  discussions  must  be 
provided.  Only  one  copy  must  be 
provided  if  a  renewal  of  the  license  is 
requested. 

(b)  Patents.  Requests  for  the  filing  of 
patent  applications  in  a  foreign  country 
and  requests  for  the  filing  of 
amendments,  modifications  or 
supplements  to  such  patents  must  be 
directed  to  the  U.S.  Patent  and 
Trademark  Office  in  accordance  with  37 
CFR  Part  5.  If  an  applicant  complies 


with  the  regulations  of  that  office,  the 
approval  of  the  Office  of  Munitions 
Control  is  required  only  in  the 
circumstance  described  in  1 125.2(b].  In 
such  cases,  an  application  must  be 
submitted  in  accordance  with  the 
provisions  of  paragraph  (a)  of  this 
section. 

9125.8  Exports  of  dasstfled  teetmical 
data  and  classified  defertse  articles. 

All  applications  for  the  export  or 

temporary  import  of  classified  technical 
data  or  classified  defense  articles  must 
be  submitted  to  the  Office  of  Munitions 
Control  on  Form  DSP-65.  Applications 
will  be  accepted  from  U.S.  nationals 
only.  An  application  for  the  export  of 
classified  technical  data  must  be 
accompanied  by  seven  copies  of  the 
data  and  a  completed  Form  DSP-83  (see 
S  123.10).  An  application  for  the  export 
of  classified  defense  articles  must  be 
accompanied  by  seven  copies  of 
descriptive  information  and  a  completed 
Form  DSP-83.  Only  one  copy  of  the  data 
or  descriptive  literature  must  be 
provided  if  a  renewal  of  the  license  is 
requested.  All  classified  materials 
accompanying  an  application  must  be 
transmitted  to  the  Office  of  Munitions 
Control  in  accordance  with  the 
requirements  of  section  II  of  the  Defense 
Industrial  Security  Manual  (Department 
of  Defense  Manual  Number  5220.22-M). 

9125.9  Filing  of  Reenses  for  exports  of 
unclassified  teetmical  data. 

Licenses  for  the  export  of  unclassified 
technical  data  miut  be  deposited  with 
the  appropriate  district  director  of 
customs  or  postmaster  at  the  time  of 
shipment  or  mailing.  The  district 
director  of  customs  or  postmaster  will 
endorse  and  transmit  the  licenses  to  the 
Office  of  Munitions  Control  in 
accordance  widi  the  instructions 
contained  on  the  reverse  side  of  the 
license.  If  a  Ucense  for  the  export  of 
unclassified  technical  data  is  used  but 
not  endorsed  by  U.S.  Customs  or  a 
postmaster  for  whatever  reason,  the 
person  exporting  the  data  must  self- 
endorse  the  license  and  return  it 
promptly  to  the  Office  of  Munitions 
Control. 

9125.10  Filing  of  Hcwraes  for  exports  of 
classified  technicai  data  and  daaeified 
defense  articles. 

Licenses  for  the  export  of  classified 
technical  data  or  classified  defense 
articles  will  be  forwarded  by  the  Office 
of  Munitions  Control  to  the  Defense 
Investigative  Service  of  the  Department 
of  Defense  in  accordance  with  the 
provisions  of  the  Department  of  Defense 
Industrial  Security  Manual.  The  Office 
of  Munitions  Control  will  forward  a 
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copy  of  the  license  to  the  applicant  for 
the  applicant's  information.  The  Defense 
Investigative  Service  will  return  the 
endorsed  license  to  the  Office  of 
Munitions  Control  upon  completion  of 
the  authorized  export  or  expiration  of 
the  license,  whichever  occurs  first. 

PART  126— GENERAL  POUCIES  AI^D 
PROVISIONS 

128.1  Prohibited  shipments  to  or  from 
certain  countries. 

128.2  Temporary  suspension  or 
modincation  of  this  sut>chapter. 

128.3  Waiver. 

128.4  Shipments  by  or  for  United  States 
Government  agencies. 

126.5  Canadian  exemptions. 

128.6  Foreign  military  aircraft  and  naval 
vessels,  and  the  Foreign  Military  Sales 
program. 

126.7  Denial,  revocation,  suspension  or 
amendment  of  licenses  and  agreements. 

128.8  Proposals  to  foreign  persona  relating 
to  significant  military  equipment 

128.9  Advisory  opinions. 

128.10  Disclosure  of  information  to  the 
public. 

126.11  Relation  to  other  provisions  of  law. 

126.12  Continuation  in  force. 
Authority:  Section  38.  Arms  Export  Control 

Act  90  Stat.  744  (22  U.S.C.  2778);  601,  as 
amended,  47  Stat.  417  (31  U.S.C.  8a88);  EO. 
11958  (42  FR  4311,  January  la  1977);  E-O. 
11322.  32  FR  119,  22  U.S.C  2858. 

}ia6.1    ProWNfd  aWpwnU  to  or  from 
certain  countries. 

(a)  General.  It  is  the  policy  of  the 
United  States  to  deny  licenses  and  other 
approvals  with  respect  to  defense 
articles  and  defense  services  destined 
for  or  originating  in  certain  countries  or 
areas.  This  policy  also  applies  to 
exports  to  and  imports  from  these 
countries  or  areas.  This  policy  applies  to 
Albania.  Bulgaria.  Cuba. 
Czechoslovakia.  East  Germany,  Estonia, 
Hungary,  Kampuchea,  Latvia.  Lithuania, 
North  Korea,  Outer  Mongolia,  Poland. 
Rumania,  the  Soviet  Union  and  Vietnam. 
This  policy  also  applies  to  countries  or 
areas  with  respect  to  which  the  United 
States  maintains  an  arms  embargo  or 
whenever  an  export  would  not 
otherwise  be  in  furtherance  of  world 
peace  and  the  security  and  foreign 
pohcy  of  the  United  States.  The 
exemptions  provided  in  the  regulations 
in  this  subchapter,  except  §  123.17  of 
this  subchapter,  do  not  apply  with 
respect  to  exports  to  or  originating  in 
any  of  such  proscribed  countries  or 
areas. 

(b)  Shipments.  A  defense  article 
licensed  for  export  under  this 
subchapter  may  not  be  shipped  on  a 
vessel,  aircraft  or  other  means  of 
conveyance  which  is  owned  or  operated 


by.  or  leased  to  or  from,  any  of  the 
proscribed  countries  or  areas. 

§  126.2    Temporary  suspension  or 
modMcaUon  of  titis  subdtapter. 

The  Director,  Office  of  Munitions 
Control,  may  order  the  temporary 
suspension  or  modification  of  any  or  all 
of  the  regulations  of  this  subchapter  in 
the  interest  of  the  security  and  foreign 
policy  of  the  United  States. 

§126.3    Waiver. 

In  a  case  of  exceptional  or  undue 
hardship,  or  when  it  is  otherwise  in  the 
interest  of  the  United  States 
Government,  the  Director,  Office  of 
Munitions  Control  may  make  an 
exception  to  the  provisions  of  this 
subchapter. 

9126.4    Shipments  liy  or  for  United  States 
Government  agencies. 

(a)  A  license  is  not  required  for  the 
export  of  any  defense  article  or 
technical  data  by  or  for  any  agency  of 
the  U.S.  Government  (1)  for  official  use 
by  such  an  agency,  or  (2)  for  carrying 
out  any  forefgn  assistance,  cooperative 
or  sales  program  authorized  by  law  and 
subject  to  control  by  the  President  by 
other  means.  This  exemption  applies 
only  when  all  aspects  of  a  transaction 
(export,  carriage,  and  delivery  abroad) 
are  effected  by  a  United  States 
Government  agency,  or  when  the  export 
is  covered  by  a  United  States 
Government  Bill  of  Lading.  This 
exemption,  however,  does  not  apply 
when  a  U.S.  Government  agency  acts  as 
a  transmittal  agent  on  behalf  of  a 
private  individual  or  firm,  either  as  a 
convenience  or  in  satisfaction  of 
security  requirements.  The  approval  of 
the  Office  of  Munitions  Control  must  be 
obtained  before  defense  articles 
exported  pursuant  to  this  exemption  are 
permanently  transferred  to  a  foreign 
person  (e.g.,  property  disposal  of  surplus 
defense  articles  overseas)  unless  (i)  the 
transfer  is  pursuant  to  a  sale,  lease,  or 
loan  under  the  Arms  Export  Control  Act 
or  the  Foreign  Assistance  Act  of  1961,  as 
amended,  or  (ii)  the  defense  articles 
have  been  rendered  useless  for  military 
purposes  beyond  the  possibility  of 
restoration. 

(b)  This  section  does  not  authorize 
any  department  or  agency  of  the  U.S. 
Government  to  make  any  export  which 
is  otherwise  prohibited  by  virtue  of 
other  administrative  provisions  or  by 
any  statute. 

(c)  A  license  is  not  required  for  the 
export  of  any  defense  article  or 
technical  data  for  end-use  by  a  U.S. 
Government  Agency  under  the  following 
circumstances; 


(1)  The  export  is  pursuant  to  a 
contract  with,  or  written  direction  by,  an 
agency  of  the  U.S.  Government;  and 

(2)  The  end-user  is  a  U.S.  Government 
agency  or  facility,  and  the  defense 
articles  or  technical  data  will  not  be 
transferred  to  any  foreign  person;  and 

(3)  The  urgency  of  the  U.S. 
Government  requirement  is  such  that 
the  appropriate  export  license  or  U.S. 
Government  Bill  of  Lading  could  not 
have  been  obtained  in  a  timely  manner. 
A  written  statement  certifying  that  these 
requirements  have  been  met  will  be 
presented  at  the  time  of  export  to  the 
appropriate  district  director* of  customs 
or  Department  of  Defense  transmittal 
authority,  and  shall  be  provided  to  the 
Office  of  Munitions  Control. 

§  126.5    Canadian  exemptions. 

(a)  General.  District  directors  of 
customs  and  postmasters  may  permit 
the  export  without  a  license  of  any 
unclassified  defense  article  or  any 
unclassified  technical  data  to  Canada 
for  end-use  in  Canada  or  return  to  the 
United  States,  with  the  exception  of  the 
articles  or  technical  data  listed  in 
paragraph  (b)  of  this  section. 

(b)  Exceptions.  The  exemptions  of  this 
section  do  not  apply  to  the  following 
articles  and  technical  data: 

(1)  Fully  automatic  firearms  in 
Category  1(a)  which  are  not  for  end-use 
by  the  Federal  Government,  or  a 
Provincial  or  Municipal  Government  of 
Canada; 

(2)  Nuclear  weapons  strategic  delivery 
systems  and  all  components,  parts, 
accessories,  attachments  specifically 
designed  for  such  systems  and 
associated  equipment; 

(3)  Nuclear  weapon  design  and  test 
equipment  listed  in  Category  XVI: 

(4)  Naval  nuclear  propulsion 
equipment  listed  in  Category  Vl(e); 

(5)  Aircraft  listed  in  Category  Vlll(a); 

(6)  Submersible  and  oceanographic 
vessels  and  related  articles  listed  in 
Category  XX  (a)  through  (e). 

(c)  Related  requirements.  The 
foregoing  exemption  from  obtaining  an 
export  license  does  not  exempt  an 
exporter  from  complying  with  the 
requirements  set  forth  in  S  123.10(e)  or 
from  filing  the  shipper's  export 
declaration  required  by  S  123.25. 

(d)  Port  124  agreements.  The 
requirements  of  Part  124  of  this 
subchapter  must  be  complied  with  in  the 
situations  contemplated  in  that  Part.  For 
example,  the  exemptions  of  this  section 
may  not  be  used  for  the  manufacture  in 
Canada  of  defense  articles,  except  under 
the  provisions  of  S  124.13. 


approved  by  the  U.S.  Government 


CFR  Part  5.  If  an  applicant  complies 


of  Munitions  Control  will  forward  a 
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i2Qws    rofviQn  iffHinBry  MrCrvn  wna  rMW 
vesaets,  and  the  Foreign  Military  Sales 
program. 

(a)  General.  A  license  is  not  required 
for  the  export  of  any  defense  article  if: 

(1)  The  article  was  sold,  leased,  or 
loaned  by  the  Department  of  Defense  to 
a  foreign  country  or  international 
organization  pursuant  to  the  Arms 
Export  Control  Act  or  the  Foreign 
Assistance  Act  of  1961,  as  amended,  and 

(2)  The  article  was  delivered  to 
representatives  of  such  a  country  or 
organization  in  the  United  States;  and 

(3)  The  article  is  to  be  exported  from 
the  United  States  on  a  military  aircraft 
or  naval  vessel  of  that  government  or 
organization. 

(b)  Foreign  military  aircraft  and  naval 
vessels.  A  license  is  not  required  for  the 
entry  into.the  United  States  of  military 
aircraft  of  any  foreign  state  if  no 
overhaul,  repair,  or  modification  of  the 
aircraft  is  to  be  performed.  Department 
of  State  approval  for  overflight 
(pursuant  to  the  49  U.S.C.  1508)  and 
naval  visits  must,  however,  be  obtained. 

(c)  Procedures  for  the  Foreign 
Military  Sales  program. 

(1)  General  District  directors  of 
customs  are  authorized  to  permit  the 
export  of  unclassified  defense  articles, 
defense  services,  and  technical  data 
without  a  license  if  they  were  sold  by 
the  U.S.  Department  of  Defense  to 
foreign  governments  or  international 
organizations  under  the  Foreign  Military 
Sales  (FMS)  program  of  the  Arms  Export 
Control  Act.  This  procedure  may  be 
used  only  if  a  proposed  export  is: 

(i)  Pursuant  to  an  executed  U.S. 
Department  of  Defense  Letter  of  Offer 
and  Acceptance  (DD  Form  1513);  and 

(ii)  Accompanied  by  a  properly 
executed  DSP-XX;  and 

(iii)  Made  by  the  relevant  foreign 
diplomatic  mission  of  the  purchasing 
country  or  its  authorized  freight 
forwarder,  provided  that  the  freight 
forwarder  is  registered  with  the  Office 
of  Munitions  Control  pursuant  to  Part 
122  of  this  subchapter. 

(2)  Filing  of  documents. 

(i)  The  original  copy  of  completed 
Form  DSP-XX,  together  with  one  copy 
of  the  corresponding  authenticated  DD 
Form  1513  and  a  shipper's  export 
declaration,  must  be  filed  with  the 
District  director  of  customs  at  the  port  of 
exit  prior  to  actual  shipment.  An 
executed  DD  Form  1513  is  one  which 
has  been  signed  by  (A)  an  authorized 
Department  of  Defense  representative 
and  countersigned  by  the  Comptroller, 
Defense  Security  Assistance  Agency 
(DSAA),  and  (B)  by  an  authorized 
representative  of  the  foreign 
government,  and  which  has  been 
stamped: 


Implemented  (date). 

(ii)  SED.  The  shipper's  export 
declaration  must  be  annotated  as 
follows: 

This  shipment  is  being  exported  under  the 
authority  of  Department  of  State  Form  DSP- 
XX.  It  covers  FMS  Case  lease  identification). 
expiration  date .  22  CFR  128.6  applicable. 

(iii)  Notification  to  the  Office  of 
Munitions  Control.  Copy  number  two  of 
the  completed  Form  DSP-XX  should  be 
removed  by  the  exporter  and  sent 
immediately,  together  with  a  copy  of  the 
applicable  authenticated  DD  Form  1513 
and  the  Shipper's  export  declaration,  to 
the  Office  of  Munitions  Control.  Form 
DSP-XX  shall  be  valid  for  two  years 
from  the  date  on  which  it  is  executed. 

§126.7    Denial,  revocation,  auapension,  or 
amendment  of  Mcenses  and  agreamsnts. 

(a)  Policy.  An  export  license  or  a 
manufacturing  license  agreement  or  a 
technical  assistance  agreement  may  be 
disapproved  and  a  previous  approval  or 
license  or  exemption  under  this 
subchapter  may  be  revoked,  suspended, 
or  amended  without  prior  notice 
whenever  (1)  the  Department  of  State 
deems  such  action  to  be  in  furtherance 
of  world  peace,  the  national  security  or 
the  foreign  policy  of  the  United  States; 
or  (2)  whenever  the  Department  of  State 
believes  that  22  U.S.C.  2778  or  any 
regulation  contained  in  this  subchapter 
has  been  violated;  or  (3)  whenever  a 
party  to  the  agreement  has  been 
debarred  under  S  127.6  of  this 
subchapter;  or  (4)  whenever  an  order  of 
debarment  or  suspension  has  been  made 
applicable  to  an  applicant,  licensee,  or 
party  to  an  approved  or  proposed 
agreement  pursuant  to  Part  127  of  this 
subchapter  or  pursuant  to  15  CFR  Part 
388;  or  (5)  whenever  a  person  who  has 
been  debarred  or  suspended  has  a 
significant  interest  in  the  transaction. 

(b)  Notification.  The  Office  of 
Munitions  Control  will  notify  applicants 
or  licensees  or  other  appropriate  United 
States  persons  of  actions  taken  pursuant 
to  paragraph  (a)  of  this  section.  The 
reasons  for  the  action  will  be  stated  as 
specifically  as  security  and  foreign 
policy  considerations  permit. 

(c)  Reconsideration,  If  a  written 
request  for  reconsideration  of  an 
adverse  decision  is  made  within  30  days 
after  a  person  has  been  informed  of  the 
decision,  the  U.S.  person  will  be 
accorded  an  opportunity  to  present 
additional  information.  The  case  will 
then  be  reviewed  by  the  Office  of 
Munitions  Control. 

S  126.6    1*1  upuisli  to  foreign  persons 
relating  to  stgnHteanl  mMtary  equipment 

(a)  General.  The  approval  of  the 
Office  of  Munitions  Control  must  be 


obtained  before  a  proposal  or 
presentation  (with  the  exception  of 
those  listed  in  paragraph  (g))  which  has 
the  following  characteristics  is  made  to 
any  foreign  person: 

(1)  The  proposal  or  presentation  is 
designed  to  constitute  a  basis  for  a 
decision  on  the  part  of  the  foreign 
person  to  either  (i)  purchase  significant 
military  equipment  on  the  United  States 
Munitions  List  pursuant  to  a  contract  for 
$14,000,000  or  more;  or  (ii)  enter  into  any 
manufacturing  license  agreement  or 
technical  assistance  agreement  for  the 
production  or  assembly  of  significant 
military  equipment;  and 

(2)  The  equipment  is  intended  for  use 
by  the  armed  forces  of  a  foreign  country; 
and 

(3)  The  sale  or  agreement  would 
involve  the  export  from  the  United 
States  of  any  defense  article  or  the 
furnishing  of  any  defense  service, 
including  the  furnishing  of  technical 
data. 

(b)  Definition  of  "Proposal  or 
Presentation  ".  The  terms  "proposal  or 
presentation  is  designed  to  constitute  a 
basis  for  a  decision  ...  to  purchase" 
and  "enter  into  any  agreement"  mean 
the  communication  of  information  in 
sufficient  detail  that  the  person 
communicating  that  information  knows 
or  should  know  that  it  would  permit  an 
intended  purchaser  to  decide  to  either 
acquire  the  particular  equipment  in 
question  or  to  enter  into  the 
manufacturing  license  agreement  or 
technical  assistance  agreement.  For 
example,  a  presentation  which  describes 
the  equipment's  performance 
characteristics,  price,  and  probable 
availability  for  delivery  would  require 
prior  approval  in  any  case  where  the 
three  criteria  specified  in  paragraph  (a) 
of  this  section  are  met.  By  contrast  the 
following  would  not  require  prior 
approval:  advertising  or  other  reporting 
in  a  publication  of  general  circulation: 
preliminary  discussions  to  ascertain 
market  potential:  or  merely  calling 
attention  to  the  fact  that  a  company 
manufactures  a  particular  item  of 
significant  military  equipment. 

(c)  Statement  to  accompany  licensing 
requests. 

(1)  Every  application  for  an  approval 
of  an  export  license  to  implement  a  sale 
or  agreement  which  meets  the  three 
criteria  specified  in  paragraph  (a)  of  this 
section  must  be  accompanied  by  a 
statement  from  the  applicant  which 
either: 

(i)  Refers  to  a  specific  approval 
previously  granted  with  respect  to  the 
transaction;  or 


conveyance  wnicn  is  owned  or  operated      circumstances: 


the  provisions  of  S  124.13. 
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(ii)  Certifies  that  no  proposal  or 
presentation  requiring  prior  approval 
has  been  made. 

(2)  The  Department  of  State  may 
require  a  similar  statement  from  the 
Foreign  Military  Sales  contractor 
concerned  in  any  case  where  the  United 
States  Government  receives  a  request 
for  a  letter  of  offer  for  a  sale  which 
meets  the  three  criteria  speciFied  in 
paragraph  (a)  of  this  section. 

(d)  Satisfaction  of  requirements.  The 
requirement  of  this  section  for  prior 
approval  is  met  by  any  of  the  following: 

(1)  A  written  statement  from  the 
Office  of  Munitions  Control  approving 
the  proposed  sale  or  agreement  or 
approving  the  making  of  a  proposal  or 
presentation. 

(2)  A  license  issued  under  9  125.2  or 
S  125.3  for  the  export  of  technical  data 
relating  to  the  proposed  sale  or 
agreement  to  the  country  concerned. 

(3)  A  temporary  export  license  issued 
under  S  123.27  relating  to  the  proposed 
sale  or  agreement  for  a  demonstration  to 
the  armed  forces  of  the  country  of 
export. 

(4)  With  respect  to  manufacturing 
license  agreements  or  technical 
assistance  agreements,  the  application 
for  export  licenses  pursuant  to  the  two 
preceding  subparagraphs  must  state  that 
they  are  related  to  possible  agreements 
of  this  kind. 

(e)  Penalties.  In  addition  to  other 
remedies  and  penalties  prescribed  by 
law  or  this  subchapter,  a  failure  to 
obtain  the  approval  required  by 
paragraph  (a)  of  this  section  may  be 
considered  to  be  a  reason  for 
disapproval  of  a  license,  agreement  or 
sale  under  the  Foreign  Military  Sales 
Program  of  the  Department  of  Defense. 

(f)  Procedures.  A  request  for  an 
approval  to  make  a  proposal  or 
presentation  with  respect  to  significant 
military  equipment  must  be  by  letter  to 
the  Office  of  Munitions  Control,  unless  a 
license  has  been  obtained  pursuant  to 

S  126.8(d).  The  letter  must  outline  in 
detail  the  intended  transaction, 
including  usage  of  the  equipment 
involved  and  the  country  (or  countries) 
involved.  Seven  copies  of  the  letter 
should  be  provided  as  well  as  seven 
copies  of  suitable  descriptive 
information  concerning  the  equipment. 

(g)  Exception.  The  approval  of  the 
Office  of  Munitions  Control  is  not 
required  for  purposes  of  paragraph  (a)  of 
this  section  if  the  proposed  sale  is  to  the 
armed  forces  of  a  member  of  NATO, 
Australia,  Japan,  or  New  Zealand.  This 
exemption  is  not  available  with  respect 
to  manufacturing  license  agreements  or 
technical  assistance  agreements. 


§  126.9    Advisory  opinions. 

A  U.S.  person  desiring  information  as 
to  whether  the  Office  of  Munitions 
Control  would  be  likely  to  grant  a 
license  or  other  approval  for  the  export 
of  particular  defense  articles  or  defense 
services  to  a  particular  country  may  use 
the  Office  of  Munitions  Control's 
informal  "Advisory  Opinions" 
procedure.  These  opinions  are  advisory 
only.  They  are  not  binding  on  the 
Department  of  State  and  are  revocable. 
A  request  for  an  advisory  opinion  must 
be  by  letter.  It  must  outline  in  detail  the 
equipment,  its  usage,  the  security 
classification,  if  any,  of  the  articles  or 
related  technical  data,  and  the  country 
or  countries  invotlfed.  An  original  and 
seven  copies  of  tile  letter  must  be 
provided  along  widi  seven  copies  of 
suitable  descriptive  information 
concerning  the  defense  article  or 
defense  service.  If  a  request  for  an 
advisory  opinion  involves  more  than 
one  country,  the  letter  should  address 
only  those  countries  in  the  same 
geographic  area. 

§  126.10    Dtodosur*  of  infomuitlon  to  ttw 
public. 

(a)  General.  Subchapter  R  of  this  Title 
of  CFR  contains  regulations  on  the 
availability  to  the  public  of  information 
and  records  of  the  Department  of  State. 
The  provisions  of  Subchapter  R  apply  to 
such  disclosures  by  the  Office  of 
Munitions  Control. 

(b)  Determinations  required  by  law. 
Section  38  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2778)  provides  that 
certain  information  required  by  the 
Department  of  State  in  connection  with 
the  licensing  process  may  generally  not 
be  disclosed  to  the  public  unless  certain 
determinations  relating  to  the  national 
interest  are  made  in  accordance  with 
the  procedures  specified  by  that 
provision.  Any  determinations  required 
by  section  38(e)  shall  be  made  by  the 
Under  Secretary  for  Security  Assistance. 
Science,  and  Technology. 

(c)  Information  required  under  Part 
130.  Part  130  of  this  subchapter  contains 
specific  provisions  on  the  disclosure  of 
information  described  in  that  Part. 

§  126.1 1    Relation  to  otttor  provisions  of 
law. 

The  provisions  in  this  subchapter  are 
in  addition  to,  and  are  not  in  lieu  of,  any 
other  provisions  of  law  or  regulations. 
The  sale  of  firearms  in  the  United 
States,  for  example,  remains  subject  to 
the  provisions  of  the  Gun  Control  Act  of 
1968  and  regulations  administered  by 
the  Department  of  the  Treasury.  The 
performance  of  defense  services  on 
behalf  of  foreign  governments  by  retired 
military  personnel  continues  to  require 


consent  pursuant  to  Part  3a  of  this  Title. 
Persons  who  intend  to  export  defense 
articles  or  furnish  defense  services 
should  consequently  not  assume  that 
satisfying  the  requirements  of  this 
subchapter  relieves  one  of  other 
requirements  of  law. 

§  1 26. 1 2    Continuation  tot  fore*. 

All  determinations,  authorizations, 
licenses,  approvals  of  contracts  and 
agreements  and  other  action  issued, 
authorized,  undertaken,  or  entered  into 
by  the  Department  of  State  pursuant  to 
section  414  of  the  Mutual  Security  Act  of 
1954.  as  amended,  or  under  the  previous 
provisions  of  this  subchapter,  continue 
in  full  force  and  effect  until  or  unless 
modified,  revoked  or  superseded  by  the 
Department  of  State. 

PART127— VIOU^TIONS  AND 
PENALTIES 

127.1  Violations  in  general. 

127.2  Misrepresentation  and  omission  of 
facts. 

127.3  Penalties  for  violations. 

127.4  Authority  of  U.S.  Customs  Service 
officers. 

127.5  Seizure  and  forfeiture  In  attempts  at 
illegal  exports. 

127.6  Debarment. 

127.7  Interim  suspension. 

127.8  Applicability  of  orders. 

127.9  Civil  penalty. 

Autliority:  Section  38,  Arms  Export  Control 
Act.  90  Stat.  744  (22.  U.S.C.  277Bh  601.  as 
amended,  47  Stat.  417  (31  U.S.C.  686):  RO. 
11958.  42  PR  4311.  22  U.S.C.  401:  22  U.S.C. 
2658. 

§  127.1    Violations  In  gsnsraL 

(a)  It  is  unlawful  (1)  to  export  or 
attempt  to  export  from  the  United  States 
any  defense  article  or  technical  data  or 
to  furnish  any  defense  service  for  which 
a  license  or  written  approval  is  required 
by  this  subchapter;  (2)  to  import  or 
attempt  to  import  any  defense  article 
whenever  a  license  is  required  by  this 
subchapter  without  first  obtaining  the 
required  license  or  written  approval 
from  the  Department  of  State;  or  (3)  to 
violate  any  of  the  terms  or  conditions  of 
licenses  or  approvals  granted  pursuant 
to  this  subchapter. 

(b)  Any  person  who  is  granted  a 
license  or  other  approval  under  this 
subchapter  is  responsible  for  the  acts  of 
employees,  agents,  and  all  authorized 
persons  to  whom  possession  of  the 
licensed  defense  articles  or  technical 
data  has  been  entrusted  regarding  the 
operation,  use.  possession, 
transportation,  and  handling  of  such 
defense  articles  or  technical  data 
abroad.  All  persons  abroad  subject  to 
U.S.  jurisdiction  who  obtain  temporary 
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custody  of  a  defense  article  exported 
from  the  United  States  or  produced 
under  an  agreement  described  in  Part 
124  of  this  subchapter,  and  irrespective 
of  the  number  of  intermediate  transfers, 
are  bound  by  the  regulations  of  this 
subchapter  in  the  same  manner  and  to 
the  same  extent  ^s  the  original  owner- 
transferor. 

(c)  A  person  with  knowledge  that 
another  person  is  then  subject  to  an 
order  of  debarment,  or  interim 
suspension,  may  not.  directly  or 
indirectly,  in  any  manner  or  capacity, 
without  prior  disclosure  of  the  facts  to. 
and  written  authorization  of.  the  Office 
of  Munitions  Control: 

(1)  Apply  for,  obtain,  or  use  any 
export  control  document  as  defined  in 
S  127.2(b)  for  such  debarred  or 
suspended  person;  or 

(2)  Order,  buy,  receive,  use.  sell, 
deliver,  store,  dispose  of.  forward 
transport,  finance,  or  otherwise  service 
or  participate  in  any  transaction  which 
may  involve  any  defense  article  or 
technical  data  or  the  furnishing  of  any 
defense  service  for  which  a  license  or 
approval  is  required  by  this  subchapter 
for  export  from  the  United  States,  where 
such  debarred  or  suspended  person  may 
obtain  any  benefit  therefrom  or  have 
any  direct  or  indirect  interest  therein. 

(d)  No  person  may  willfully  cause,  or 
aid,  abet,  counsel,  demand,  induce, 
procure  or  permit  the  commission  of  any 
act  prohibited  by.  or  the  omission  of  any 
act  required  by  22  U.S.C.  2778.  22  U.S.C. 
2779,  or  any  regulation,  license, 
approval,  or  order  issued  thereunder. 

S  127.2    MIsrsprssentatton  and  omission  of 
facts. 

(a)  It  is  unlawful  to  use  any  export  or 
intransit  control  document  containing  a 
false  statement  or  misrepresenting  or 
omitting  a  material  fact  for  the  purpose 
of  exporting  any  defense  article  or 
technical  data  or  the  furnishing  of  any 
defense  service  for  which  a  license  or 
approval  is  required  by  this  subchapter. 
Any  false  statement,  misrepresentation, 
or  omission  of  material  fact  in  an  export 
or  intransit  control  document  will  be 
considered  as  made  in  a  matter  within 
the  jurisdiction  of  a  department  or 
agency  of  the  United  States  for  the 
purposes  of  18  U.S.C.  1001.  22  U.S.C. 
2778  and  22  U.S.C.  2779. 

(b)  For  the  purpose  of  this  section, 
"export  or  intransit  control  documents" 
include  the  following: 

(1)  An  application  for  a  permanent 
export  or  an  intransit  license  and 
supporting  documents. 

(2)  Shipper's  export  declaration. 

(3)  Invoice. 

(4)  Declaration  of  destination. 

(5)  Delivery  verification. 


(6)  Application  for  temporary  export. 

(7)  Application  for  registration. 

(8)  Purchase  order. 

(9)  Foreign  import  certificate. 

(10)  Bill-of-lading. 

(11)  Air  waybill. 

(12)  Nontransfer  and  Use  Certificate. 

(13)  Any  other  document  used  in  the 
regulation  or  control  of  defense  articles, 
defense  services  and  technical  data  for 
which  hcense  or  approval  is  required  by 
this  subchapter. 

9  127.3    Penalties  for  violaUons. 

Any  person  who  willfully: 

(a)  Violates  any  provision  of  section 
38  or  section  39  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2778  and  2779).  or 
any  undertaking  specifically  required  by 
Part  124  of  this  subchapter;  or 

(b)  In  a  registration,  license 
application  or  report  required  by  section 
38  or  section  39  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2778  and  2779)  or 
by  any  rule  or  regulation  issued  under 
either  section,  makes  any  untrue 
statement  of  a  material  fact  or  omits  a 
material  fact  required  to  be  stated 
therein  or  necessary  to  make  the 
statements  therein  not  misleading,  shall. 
upon  conviction,  be  subject  to  fine  or 
imprisonment,  or  both,  as  prescribed  by 
22  U.S.C.  2778(c). 

S  127.4    Authority  of  U.S.  Customs  Service 
officers. 

(a)  U.S.  Customs  Service  officers  may 
take  appropriate  action  to  ensure 
observance  of  this  subchapter  as  to  the 
export  or  the  attempted  export  of  any 
defense  article  or  technical  data, 
including  the  inspection  of  loading  or 
unloading  of  any  vessel,  vehicle,  or 
aircraft.  This  applies  whether  the  export 
is  authorized  by  license  or  by  written 
approval  issued  under  this  subchapter. 

(b)  Upon  the  presentation  to  a 
customs  officer  of  a  license  or  written 
approval  authorizing  the  export  of  any 
defense  article,  the  customs  officer  may 
require  the  production  of  other  relevant 
documents  and  information  relating  to 
the  proposed  export.  This  includes  an 
invoice,  order,  packing  list,  shipping 
document,  correspondence,  instructions, 
and  the  documents  otherwise  required 
by  the  U.S.  Customs  Service. 

§  127.5    Seizure  and  forfeiture  In  attempts 
at  Illegal  exports. 

(a)  .\r\  attempt  to  export  from  the 
United  States  any  defense  articles  in 
violation  of  the  provisions  of  this 
subchapter  constitutes  an  offense 
punishable  under  section  401  of  Title  22 
of  the  United  States  Code.  Whenever  it 
is  known  or  there  is  probable  cause  to 
believe  that  any  defense  article  is 
intended  to  be  or  is  being  or  has  been 


exported  or  removed  from  the  United 
States  in  violation  of  law,  such  article 
and  any  vessel,  vehicle  or  aircraft 
involved  in  such  attempt  is  subject  to 
seizure,  forfeiture  and  disposition  as 
provided  in  section  401  of  Title  22  of  the 
United  States  Code. 

(b|  Similarly,  an  attempt  to  violate 
any  of  the  conditions  under  which  a 
Temporary  Export  or  Intransit  License 
was  issued  pursuant  to  this  subchapter 
or  to  violate  the  requirements  of  9  123.2 
also  constitutes  an  offense  punishable 
under  section  401  of  Title  22  of  the 
United  States  Code,  and  such  article, 
together  with  any  vessel,  vehicle  or 
aircraft  involved  in  any  such  attempt  is 
subject  to  seizure,  forfeiture,  and 
disposition  as  provided  in  section  401  of 
Title  22  of  the  United  States  Code. 

9  127.6    Debarment. 

(a)  The  Director.  Bureau  of  Politico- 
Military  Affairs.  Department  of  State 
may  debar  (i.e..  prohibit)  any  person 
from  participating  directly  or  indirectly 
in  the  export  of  defense  articles  or 
technical  data  or  in  the  furnishing  of 
defense  services  for  which  a  license  or 
approval  is  required  by  this  subchapter 
for  any  of  the  causes  listed  below.  The 
following  are  causes  for  debarment: 

(1)  Conviction  of  a  criminal  offense  as 
defined  in  9  127.3. 

(2)  Any  violation  of  22  U.S.C.  2778  or 
any  rule  or  regulation  issued  thereunder 
when  such  a  violation  is  of  such 
character  as  to  provide  a  reasonable 
basis  to  believe  and  determine  that  the 
violator  cannot  be  relied  upon  to  comply 
with  the  statute,  rules,  or  regulations  in 
the  future,  and  when  such  violation  is 
established  in  accordance  with 

99  128.2-128.16  of  this  chapter. 

(3)  A  decision  by  the  Office  of  Export 
Administration  of  the  International 
Trade  Administration  of  the  Department 
of  Commerce  to  deny,  suspend,  or 
revoke  export  privileges  to  the  person 
under  15  CFR  Part  388  and  the  Export 
Administration  Act  of  1979.  as  amended, 
or  to  exclude  the  person  from  practice 
before  the  International  Trade 
Administration  under  15  CFR  390.2  and 
under  the  Export  Administration  Act  of 
1979.  as  amended,  whenever  the  facts 
provide  a  reasonable  basis  for 
concluding  that  the  person  cannot  be 
relied  upon  to  comply  in  the  future  with 
22  U.S.C.  2778  or  with  the  rules  or 
regulations  issued  thereunder. 

(b)  A  person  who  has  been  debarred 
for  more  than  12  months  may  petition 
the  Hearing  Commissioner  to  vacate  or 
modify  the  order  of  debarment.  The 
petition  must  be  filed  with  the  Hearing 
Commissioner,  and  a  copy 
simultaneously  filed  with  the  Office  of 
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Munitions  Control.  At  his  or  her 
discretion,  the  Hearing  Commissioner 
may  require  the  submission  of  evidence 
and  arguments,  oral  or  written  or  both. 
The  Hearing  Commissioner,  after 
considering  the  petition  and  any 
evidence  and  arguments  with  respect 
thereto,  shall  at  the  earliest  practicable 
date  submit  a  report  and 
recommendations  to  the  Director, 
Bureau  of  Politico-Military  Affairs, 
Department  of  State.  The  Director  may 
issue  an  appropriate  order  disposing  of 
the  petition  and  the  moving  party  will  be 
informed. 

S  127.7    interim  suspension. 

(a)  The  Director  of  the  Office  of 
Munitions  Control  is  authorized  to  order 
the  interim  suspension  of  any  person 
when  the  Director  believes  that  grounds 
for  debarment  (as  defined  in  }  127.6) 
exist  and  where  and  to  the  extent  the 
Director  finds  that  the  interim 
suspension  is  reasonably  necessary  to 
protect  world  peace  or  the  security  or 
foreign  policy  of  the  United  States, 
pending  the  final  disposition  of 
debarment  proceedings.  The  interim 
suspension  orders  prohibit  that  person 
from  participating  directly  or  indirectly 
in  the  export  of  any  defense  article  for 
which  a  license  or  approval  is  required 
by  this  subchapter.  The  suspended 
person  ahaU  be  sent  a  charging  letter  as 
provided  in  1 128.3  of  this  subchapter.  A 
copy  of  the  interim  suspension  order 
will  be  served  upon  that  person  in  the 
same  manner  as  provided  in  J  128.3.  The 
interim  suspension  order  may  be  made 
effective  immediately,  without  prior 
notice  or  hearing.  The  order  will  briefly 
recite  the  relevant  facts,  state  the 
grounds  for  issuance  of  the  order,  and 
describe  the  nature  and  duration  of  the 
interim  suspension.  No  person  may  be 
suspended  for  a  period  exceeding  60 
days  unless  proceedings  under  §§  128.2 
through  128.16  of  this  subchapter  or 
criminal  proceedings  are  initiated  before 
the  expiration  of  that  period. 

(b)  A  motion  or  petition  to  vacate  or 
modify  an  interim  suspension  order  may 
be  filed  at  any  time  with  the  Hearing 
Commissioner.  A  copy  shall  be  filed 
with  the  Office  of  Munitions  Control.  An 
oral  hearing,  if  requested,  will  be  held 
before  the  Hearing  Commissioner  at  the 
earliest  practicable  date.  The  Hearing 
Commissioner,  after  considering  the 
assembled  record,  will  submit  a  report 
and  reconunendations  to  the  Director, 
Bureau  of  PoKtico-Military  Affairs, 
Department  of  State.  The  Director  will 
issue  an  appropriate  order  disposing  of 
the  motion  or  petition  and  will  promptly 
inform  the  respondent  accordingly. 

(c)  Except  for  the  particular 
application  or  license  which  is  itself  the 


basis  of  any  investigation  or  proceeding, 
no  license  application  filed  by  any 
person  may  be  returned  without  action, 
held  without  action,  or  rejected,  solely 
because  such  person  is  under 
investigation,  or  because  proceedings 
against  that  person  are  pencHng,  other 
than  in  accordance  with  the  terms  of  an 
interim  suspension  order  issued  under 
S  127.7{a). 

§127.8    Applicst>ility  of  ordars. 

For  the  purpose  of  preventing  evasion, 
orders  of  the  Director,  Bureau  of 
Politico-Military  Affairs,  debarring  a 
person  under  }  127.6  and  orders  of  the 
Director,  Office  of  Munitions  Control, 
suspending  a  person  under  §  127.7  may 
be  made  apphcable  to  any  other  person 
who  may  then  or  thereafter  (during  the 
term  of  the  order)  be  related  to  the 
debarred  person  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  commercial 
connection.  Appropriate  notice  and 
opportunity  to  respond  to  charges  will 
be  given. 

§127.9    CIvtIpmalty. 

(a)  The  Director.  Bureau  of  Politico- 
Military  Affairs.  Department  of  State  is 
authorized  to  impose  a  civil  penalty  in 
an  amount  not  to  exceed  that  authorized 
by  50  U.S.C.  Appendix  2410(c)  for  each 
violation  of  22  U.S.C.  2778.  or  any 
regulation,  order,  license  or  approval 
issued  thereunder.  This  civil  penalty 
may  be  either  in  addition  to.  or  in  lieu 
of.  any  other  liability  or  penalty  which 
may  be  imposed. 

(b)  The  Office  of  Munitions  Control 
may  make  the  payment  of  a  civil  penalty 
under  this  section  a  prior  condition  for 
the  issuance,  restoration,  or  continuing 
validity  of  any  export  license. 

PART  128— ADMINISTRATIVE 
PROCEDURES 

128.1  Exclusion  of  functions  from  the 
Administrative  Procedure  Act. 

128.2  Presiding  Official. 

128.3  Institution  of  adminisUaUve 
proceedings. 

128.4  Default. 

128.5  Answer  and  demand  for  oral  hearing. 

128.6  Discovery. 

128.7  Prehearing  conference. 

128.8  Hearings. 

128.9  Proceedings  before  and  report  of 
Presiding  Official. 

128.10  Disposition  of  proceedirtgs. 

128.11  Consent  agreements. 

128.12  Rehearings. 
12813  Appeals. 

128.14  Confidentiality  of  proceedings. 

128.15  Orders  containing  probationary 
periods. 

128.16  Extension  of  time. 
12&17    Availability  of  orders. 


Authority:  Section  38.  Arms  Export  Control 
Act.  90  Stat.  744  (22  U.S.C  2778):  801.  as 
amended.  47  Stat.  417  (31  U.S.C.  686):  EO. 
11958.  42  FR  4311;  22  U.S.C  2858;  EO.  12291. 
46  FR  1981. 

§  128.1    Excluston  of  functions  from  tfM 
AdiiMnfsti  stive  Procedure  Act* 

The  functions  conferred  by  section  38 
of  the  Arms  Export  Control  Act  are 
excluded  from  5  U.S.C.  553  and  554. 

§  1 28.2    Presiding  Offlciat. 

The  Presiding  Official  referred  to  in 
this  Part  is  the  Presiding  Official  of  the 
International  Trade  Administration  of 
the  Department  of  Commerce,  as 
provided  in  15  CFR  388.2.  The  Presiding 
Official  is  authorized  to  exercise  the 
powers  and  perform  the  duties  provided 
for  in  §§  127.6, 127.7  and  128.3  through 
128.16. 

§  128.3    Instttution  of  administrative 
proceedlngt. 

(a)  Charging  letters.  The  Director. 
Office  of  Munitions  Control,  with  the 
concurrence  of  the  Office  of  the  Legal 
Adviser,  Department  of  State,  may 
initiate  debarment  proceedings  in 
accordance  with  S  127.6  of  this 
subchapter  or  civil  penalties  in 
accordance  with  127.9  of  this 
subchapter.  Administrative  proceedings 
shall  be  initiated  by  means  of  a  charging 
letter.  The  charging  letter  will  state  the 
essential  facts  constituting  the  alleged 
violation  and  refer  to  the  regulatory  or 
other  pro\isions  involved.  It  will  give 
notice  that  if  the  respondent  is  found  to 
have  committed  the  alleged  violation,  he 
or  she  may  be  prohibited  from 
participating  in  the  export  of  any 
defense  article  or  technical  data  or  in 
the  furnishing  of  any  defense  service,  for 
which  a  license  or  approval  is  required 
by  this  subchapter,  or  that  civil 
penalties  may  be  imposed.  The  charging 
letter  will  require  the  respondent  to 
answer  the  charges  within  30  days,  as 
provided  in  %  128.5(a),  and  indicate  that 
a  failure  to  answer  will  be  taken  as  an 
admission  of  the  truth  of  the  charges.  It 
will  inform  the  respondent  that  he  or  she 
is  entitled  to  an  oral  hearing  if  a  written 
demand  for  one  is  filed  with  the  answer 
or  within  7  days  after  service  of  the 
answer.  The  respondent  will  also  be 
informed  that  he  or  she  may,  if  so 
desired,  be  represented  by  counsel  of 
his  or  her  choosing.  Charging  letters  may 
be  amended  from  time  to  time,  upon 
reasonable  notice. 

(b)  Service.  A  charging  letter  is  served 
upon  a  respondent: 

(1)  If  the  respondent  is  a  resident  of 
the  United  States,  when  it  is  mailed 
postage  pre-paid  in  a  wrapper 
addressed  to  the  respondent  at  his  or 
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her  last  known  address;  or  when  left 
with  the  respondent  or  the  agent  or 
employee  of  the  respondent;  or  when 
left  at  the  respondent's  dwelling  with 
some  person  of  suitable  age  and 
discretion  then  residing  herein;  or 

(2)  If  the  respondent  is  a  non-resident 
of  the  United  States,  when  served  upon 
the  respondent  by  any  of  the  foregoing 
means.  If  such  methods  of  service  are 
not  practicable  or  appropriate,  the 
charging  letter  may  be  tendered  for 
service  on  the  respondent  to  an  official 
of  the  government  of  the  country 
wherein  the  respondent  resides, 
provided  that  there  is  an  agreement  or 
understanding  between  the  United 
States  Government  and  the  government 
of  the  country  wherein  the  respondent 
resides  permitting  this  action. 

§128.4    Default 

(a)  Failure  to  answer.  If  the 
respondent  fails  to  answer  the  charging 
letter,  the  respondent  may  be  held  in 
default.  The  case  shall  then  be  referred 
to  the  Presiding  Official  for 
consideration  in  a  manner  as  the 
Presiding  Official  may  consider 
appropriate.  Any  order  issued  shall  have 
the  same  effect  as  an  order  issued 
following  the  disposition  of  contested 
charges. 

(b)  Petition  to  set  aside  defaults.  Upon 
showing  good  cause,  any  respondent 
against  whom  a  default  order  has  been 
issued  may  apply  to  set  aside  the  default 
and  vacate  the  order  entered  thereon. 
The  petition  shall  be  submitted  in 
duplicate  to  the  Director,  Bureau  of 
Politico-Military  Affairs,  U.S. 
Department  of  State,  2201  C  Street, 
N.W.,  Washington,  D.C.  20520.  The 
Director  will  refer  the  petition  to  the 
Presiding  Official  for  consideration  and 
a  recommendation.  The  Presiding 
Official  will  consider  the  application 
and  may  order  a  hearing  and  require  the 
respondent  to  submit  further  evidence  in 
support  of  his  or  her  petition.  The  filing 
of  a  petition  to  set  aside  a  default  does 
not  in  any  manner  affect  an  order 
entered  upon  default  and  such  order 
continues  in  full  force  and  effect  unless 
a  further  order  is  made  modifying  or 
terminating  it. 

§  1 28.S    Answer  and  dantand  for  oral 
hearing. 

(a)  When  to  answer.  The  respondent 
is  required  to  answer  the  charging  letter 
within  30  days  after  service. 

(b)  Contents  of  answer.  An  answer 
must  be  responsive  to  the  charging 
letter.  It  must  fully  set  forth  the  nature  of 
the  respondent's  defense  or  defenses.  In 
the  answer,  the  respondent  must  admit 
or  deny  specifically  each  separate 
allegation  of  the  charging  letter,  unless 


the  respondent  is  without  knowledge,  in 
which  case  the  respondent's  answer 
shall  so  state  and  the  statement  shall 
operate  as  a  denial.  Failure  to  deny  or 
controvert  any  particular  allegation  will 
be  deemed  an  admission  thereof  The 
answer  may  set  forth  such  additional  or 
new  matter  as  the  respondent  believes 
supports  a  defense  or  claim  of 
mitigation.  Any  defense  or  partial 
defense  not  specifically  set  forth  in  an 
answer  shall  be  deemed  waived. 
Evidence  offered  thereon  by  the 
respondent  at  a  hearing  may  be  refused 
except  upon  good  cause  being  shown.  If 
the  respondeat  does  not  demand  an  oral 
hearing,  he  or  she  shall  transmit,  within 
7  days  after  the  service  of  his  or  her 
answer,  original  or  photocopies  of  all 
correspondence,  papers,  records, 
affidavits,  and  other  documentary  or 
written  evidence  having  any  bearing 
upon  or  connection  with  the  matters  in 
issue.  If  any  such  materials  are  in  a 
language  other  than  English,  translations 
into  English  shall  be  submitted  at  the 
same  time. 

(c)  Submission  of  answer.  The 
answer,  written  demand  for  oral  hearing 
(if  any)  and  supporting  evidence 
required  by  S  128.5(b)  shall  be  in 
duplicate  and  mailed  or  delivered  to  the 
Office  of  EAR  Administrative 
Proceedings,  United  States  Department 
of  Commerce,  Room  3810, 14th  Street 
and  Constitution  Avenue,  N.W.. 
Washington.  D.C.  20230.  A  copy  shall  be 
simultaneously  mailed  or  delivered  to 
the  Director.  Office  of  Munitions 
Control.  Department  of  State. 
Washington,  D.C.  20520. 
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§  128.6    Discovery. 

(a)  Discovery  by  the  respondent.  The 
respondent,  through  the  Presiding 
Official,  may  request  from  the  Office  of 
Munitions  Control  any  relevant 
information,  not  privileged,  that  may  be 
necessary  or  helpful  in  preparing  a 
defense.  The  Office  of  Munitions 
Control  may  supply  summaries^in  place 
of  original  documents  and  may  withhold 
information  from  discovery  if  the 
interests  of  national  security  so  require, 
or  if  necessary  to  comply  with  any 
statute,  executive  order  or  regulation 
requiring  that  the  information  not  be 
disclosed.  The  respondent  may  request 
the  Presiding  Officer  to  request  any 
relevant  information,  books,  records,  or 
other  evidence,  from  any  other  person  or 
government  agency  so  long  as  the 
request  is  reasonable  in  scope  and  not 
unduly  burdensome. 

(b)  Discovery  by  the  Office  of 
Munitions  Control.  The  Office  of 
Munitions  Control  or  the  Presiding 
Official  may  request  from  the 
respondent  admissions  of  facts,  answers 


to  interrogatories,  the  production  of 
books,  records,  or  other  relevant 
evidence,  so  long  as  the  request  is 
relevant  and  material,  reasonable  in 
scope,  and  not  unduly  burdensome. 

(c)  Subpoenas.  At  the  request  of  any 
party,  the  Presiding  Official  may  issue 
subpoenas,  returnable  before  him, 
requiring  the  attendance  of  witnesses 
and  the  production  of  books,  records, 
and  other  documentary  or  physical 
evidence  determined  by  the  Presiding 
Official  to  be  relevant  and  material  to 
the  proceedings,  reasonable  in  scope, 
and  not  unduly  burdensome. 

(d)  Enforcement  of  discovery  rights.  If 
the  Office  of  Munitions  Control  fails  to 
provide  the  respondent  with  information 
in  its  possession  which  is  not  otherwise 
available  and  which  is  necessary  to  the 
respondent's  defense,  the  Presiding 
Official  may  dismiss  the  charges  on  her 
or  his  own  motion  or  on  a  motion  of  the 
respondent.  If  the  respondent  fails  to 
respond  with  reasonable  diligence  to  the 
requests  for  discovery  by  the  Office  of 
Munitions  Control  or  the  Presiding 
Official,  on  her  or  his  own  motion  or 
motion  of  the  Office  of  Munitions 
Control,  and  upon  such  notice  to  the 
respondent  as  the  Presiding  Official  may 
direct,  may  strike  respondent's  answer 
and  declare  the  respondent  in  default,  or 
make  any  other  ruling  which  the 
Presiding  Official  deems  necessary  and 
just  under  the  circumstances.  If  a  third 
party  fails  to  respond  to  the  request  for 
information,  the  Presiding  Official  shall 
consider  whether  the  evidence  sought  is 
necessary  to  a  fair  hearing,  and  if  it  is  so 
necessary  that  a  fair  hearing  may  not  be 
held  without  it,  the  Presiding  Official 
shall  dismiss  the  charges. 

§  128.7    Pratiaartng  conferanca. 

(a)  The  Presiding  Official  may,  upon 
his  own  motion  or  upon  motion  of  any 
party,  request  the  parties  or  their 
counsel  to  a  prehearing  conference  to 
consider  (1)  simplification  of  issues;  (2) 
the  necessity  or  desirability  of 
amendments  to  pleadings:  (3)  obtaining 
stipulations  of  fact  and  of  documents  to 
avoid  unnecessary  proof;  or  (4)  such 
other  matter  as  may  expedite  the 
disposition  of  the  proceeding.  The 
Presiding  Official  will  prepare  a 
summary  of  the  action  agreed  upon  or 
taken  at  the  conference,  and  will 
incorporate  therein  any  written 
stipulations  or  agreements  made  by  the 
parties.  The  conference  proceedings 
may  be  recorded  magnetically  or  taken 
by  a  reporter  and  transcribed,  and  filed 
with  the  Presiding  Official. 

(b)  If  a  conference  is  impracticable, 
the  Presiding  Official  may  request  the 
parties  to  correspond  with  him  or  her  to 
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achieve  the  purposes  of  a  conference. 
The  Presiding  Official  shall  prepare  a 
summary  of  action  taken  as  in  the  case 
of  a  conference. 

(a)  A  respondent  who  had  not  filed  a 
timely  written  answer  is  not  entitled  to  a 
hearing,  and  the  case  may  be  considered 
by  the  Presiding  Official  as  provided  in 

§  128.4(a).  If  an  answer  is  filed,  but  no 
oral  hearing  demanded,  the  Presiding 
Official  may  proceed  to  consider  the 
case  upon  the  written  pleadings  and 
evidence  available.  The  Presiding 
Official  may  provide  for  the  making  of 
the  record  in  such  manner  as  the 
Presiding  Official  deems  appropriate.  If 
respondent  answers  and  demands  an 
oral  bearing,  the  Presiding  Official,  upon 
due  notice,  shall  set  the  case  for  hearing, 
unless  a  respondent  has  raised  in  his 
answer  no  issues  of  material  fact  to  be 
determined.  If  respondent  fails  to  appear 
at  a  scheduled  hearing,  the  hearing 
nevertheless  may  proceed  in 
respondent's  absence.  The  respondents 
failure  to  appear  will  not  affect  the 
validity  of  the  hearing  or  any 
proceedings  or  action  thereafter. 

(b)  Hearings  will  be  conducted  by  the 
Presiding  Official  in  a  fair  and  impartial 
manner.  The  rules  of  evidence  prevailing 
in  courts  of  law  do  not  apply,  but  all 
evidentiary  material  relevant  and 
material  to  the  inquiry  will  be  received 
and  given  appropriate  weight.  Diligent 
effort  shall  be  made  to  declassify  or  to 
secure  unclassified  summaries  or 
extracts  of  classified  iqaterials.  when 
not  contrary  to  any  statute  or  security 
regulation.  The  fVesiding  Official  will 
compare  an  unclassified  summary  or 
extract  with  the  related  classified 
materials.  If  he  fmds  that  the  summary 
or  extract  is  supported  by  the  classified 
materials  and  omits  only  so  much  as 
remains  classified,  he  may  admit  the 
unclassified  summary  or  extract  as  part 
of  the  record,  to  the  extent  that  such 
summary  or  extract  is  relevant  and 
material.  The  respondent  may  submit 
evidence  in  explanation  or  contradiction 
thereof.  The  respondent  is  not  entitled  to 
inspect  classified  materials. 

(c)  The  I>residing  Official  may 
administer  oaths  and  affirmations. 
Respondent  may  be  represented  by 
counsel.  Unless  otherwise  agreed  by  the 
parties  and  the  Presiding  Official,  the 
proceeding  will  be  taken  by  a  reporter 
or  by  magnetic  recording,  transcribed. 
and  filed  with  the  Presiding  Official. 
Respondent  may  examine  the  transcript 
and  may  obtain  a  copy  upon  payn^cnt  of 
proper  costs. 


§  128.9    Proc««dinga  bcfors  and  report  of 

(a)  The  Presiding  Official  may 
conform  any  part  of  the  proceedings 
before  him  or  her  to  the  Federal  Rules  of 
Civil  Procedure.  The  record  may  be 
made  available  in  any  other 
administrative  or  other  proceeding 
involving  the  same  respondent. 

(b)  The  Presiding  Official,  after 
considering  the  record,  will  prepare  a 
written  report.  The  report  will  include 
findings  of  fact,  findings  of  law  a 
finding  whether  a  law  or  regulation  has 
been  violated,  and  the  F>residing 
Official's  recommendations.  It  shall  be 
transmitted  to  the  Director.  Bureau  of 
Politico-Military  Affairs,  Department  of 
State. 

§  128.10    OnpomOon  of  proceedings. 

Where  the  evidence  is  not  sufficient  to 
support  the  charges,  the  Director,  Office 
of  Munitions  Control  or  the  Presiding 
Official  will  dismiss  the  charges.  Where 
the  Presiding  Official  finds  that  a 
violation  has  been  committed,  the 
Presiding  Official's  recommendation 
shall  be  advisory  only.  The  Director, 
Bureau  of  Politico-Military  Affairs  will 
review  the  record,  consider  the  report  of 
the  Presiding  Official,  and  make  an 
appropriate  disposition  of  the  case.  The 
Director  may  issue  an  order  debarring 
the  respondent  from  participating  in  the 
export  of  defense  articles  or  technical 
data  or  the  furnishing  of  defense 
services  as  provided  in  5  127.6  of  this 
subchapter,  impose  a  civil  penalty  as 
provided  in  S  127.9  of  this  chapter  or 
take  such  other  action  as  the  Presiding 
Official  deems  appropriate.  Any 
debarment  order  will  be  effective  for  the 
period  of  time  specified  therein  and  may 
contain  such  additional  terms  and 
conditions  as  are  deemed  appropriate.  A 
copy  of  the  order  together  with  a  copy  of 
the  Presiding  Official's  report  will  be 
served  upon  'he  respondent. 

S  128.1 1    Consent  agreements. 

(a)  The  Office  of  Munitions  Cofitrol 
and  the  respondent  may,  by  agreement, 
submit  to  the  Presiding  Official  a 
proposal  for  the  issuance  of  a  consent 
order.  The  Presiding  Official  will  review 
the  facts  of  the  case  and  the  proposal 
and  may  conduct  conferences  with  the 
parties  and  may  require  the  presentation 
of  evidence  in  the  case.  If  the  Presiding 
Official  does  not  approve  the  proposal, 
the  Presiding  Official  will  notify  the 
parties  and  the  case  will  proceed  as 
though  no  consent  proposal  had  been 
made.  If  the  proposal  is  approved,  the 
Presiding  Official  will  report  the  facts  of 
the  case  along  *vith  recommendations  to 
the  Director.  Bureau  of  Politico-Military 
Affairs.  If  the  Director  does  not  approve 


the  proposal,  the  case  will  proceed  as 
though  no  consent  proposal  had  been 
made.  If  the  Director  approves  the 
proposal,  an  appropriate  order  may  be 
issued. 

(b)  Cases  may  also  be  settled  prior  to 
service  of  a  charging  letter.  In  such  an 
event,  a  proposed  charging  letter  shall 
be  prepared,  and  a  consent  agreement 
and  order  shall  be  submitted  for  the 
approval  and  signature  of  the  Director. 
Bureau  of  Politico-Military  Affairs,  and 
no  action  by  the  Presiding  Official  shall 
be  required.  Cases  which  are  settled 
may  not  be  reopened  or  appealed. 

§  128.12    Rehearings. 

The  Presiding  Official  may  grant  a 
rehearing  or  reopen  a  proceeding  at  any 
time  for  the  purpose  of  hearing  any 
relevant  and  material  evidence  which 
was  not  known  or  obtainable  at  the  time 
of  the  original  hearing.  A  report  for 
rehearing  or  reopening  must  contain  a 
summary  of  such  evidence,  and  must 
explain  the  reasons  why  it  could  not 
have  been  presented  at  the  original 
hearing.  The  Presiding  Official  will  , 

inform  the  parties  of  any  further  hearing, 
and  will  conduct  such  hearing  and 
submit  a  report  and  recommendations  in 
the  same  manner  as  provided  for  the 
original  proceeding  (described  in   • 
§  128.10). 

§  128.13    Appeal*. 

(a)  Filing  of  appeals.  An  appeal  must 
be  in  writing,  and  be  addressed  to  and 
filed  with  the  Under  Secretary  of  State 
for  Security  Assistance.  Science  and 
Technology.  Department  of  State, 
Washington.  D.C.  2052a  An  appeal  from 
a  final  order  denying  export  privileges 
or  imposing  civil  penalties  must  be  filed 
within  30  days  after  receipt  of  a  copy  of 
the  order.  If  the  Under  Secretary  cannot 
for  any  reason  act  on  the  appeal,  he  or 
she  may  designate  another  Department 
of  State  official  to  receive  and  act  on  the 
appeal. 

(b)  Gmunds  and  conditions  for 
appeal.  The  respondent  may  appeal 
from  a  debarment  or  from  the  imposition 
of  a  civil  penalty  (except  the  imposition 
of  civil  penalties  pursuant  to  a  consent 
order  pursuant  to  S  128.11)  upon  the 
ground:  (1)  That  the  findings  of  a 
violation  are  not  supported  by  any 
substantial  evidence:  (2)  that  a 
prejudicial  error  of  law  was  committed: 
or  (3)  that  the  provisions  of  the  order  are 
arbitrary,  capricious,  or  an  abuse  of 
discretion.  The  appeal  must  specify 
upon  which  of  these  grounds  the  appeal 
is  based  and  must  indicate  from  which 
provisions  of  the  order  the  appeal  is 
taken.  An  appeal  from  an  order  issued 
upon  default  {Till  not  be  entertained  if 
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the  respondent  has  failed  to  seek  relief 
as  provided  in  §  128.4(b). 

(c|  Matters  considered  on  appeal.  An 
appeal  will  be  considered  upon  the 
basis  of  the  assembled  record.  This 
record  consists  of  (but  is  not  limited  to) 
the  charging  letter,  the  respondent's 
answer,  the  transcript  or  magnetic 
recording  of  the  hearing  before  the 
Presiding  Official,  the  report  of  the 
Presiding  Official,  the  order  of  the 
Director,  Bureau  of  Politico-Military 
Affairs,  and  any  other  relevant 
docximcnts  involved  in  the  proceedings 
tiefore  the  Presiding  Official.  The  Under 
Secretary  for  Security  Assistance, 
Science  and  Technology  may  direct  a 
rehearing  and  reopening  before  the 
Presiding  Officidl  if  he  or  she  finds  thai 
the  record  is  insufficient  or  that  new 
evidence  is  relevant  and  material  to  the 
issues  and  was  not  known  and  was  not 
available  to  the  respondent  at  the  time 
of  the  original  hearings. 

(d)  Effect  of  appeals.  The  taking  of  an 
appeal  will  not  stay  the  operation  of  any 
order. 

(e)  Prvparatiun  uf  appeals. 

(1)  General  requirf.-mcnts.  An  appeal 
shall  be  in  letter  form.  The  appeal  and 
accompanying  material  should  be  filed 
in  duplicate,  unless  otherwise  indicated. 
and  a  copy  simultaneously  mailed  or 
delivered  to  the  Director.  Office  of 
Munitions  Control,  Department  uf  State. 
Washington.  D.C.  205:^). 

(2)  Oral  presentation.  The  Under 
Secretary  for  Security  Assistance, 
Science  and  Technology  may  grant  the 
appellant  an  opportunity  fur  oral 
argument  and  will  set  the  time  and  place 
for  oral  argument  and  will  notify  the 
parties,  ordinarily  at  least  10  days 
before  the  date  set. 

(f)  Decisions.  All  appeals  will  be 
considered  and  decided  within  a 
reasonable  time  after  they  are  filed.  An 
appeal  may  be  granted  or  denied  in 
whole  or  in  part,  or  dismissed  at  the 
request  of  the  appellant.  The  decision  of 
the  Under  Secretary  for  Security 
Assistance.  Science  and  Technology  will 
lie  final. 

§  128.14    Confidentiality  of  proceedings. 

Proceedings  under  this  Part  are 
confidential.  The  documents  referred  to 
in  S  128.17  are  not,  however,  deemed  to 
be  confidential.  Reports  of  the  Presiding 
Official  and  copies  of  transcripts  or 
recordings  of  hearings  will  be  available 
to  parties  and.  to  the  extent  of  their  own 
testimony,  to  witnesses.  All  records  are 
available  to  any  U.S.  Government 
agency  showing  a  proper  interest 
therein. 


§  128.15    Orders  containtng  probationary 
periods. 

(a)  Revocation  of  probationary 
periods.  A  debarment  or  interim 
suspension  order  may  set  a 
probationary  period  during  which  the 
order  may  be  held  in  abeyance  for  all  or 
part  of  the  debarment  or  suspension 
period,  subject  to  the  conditions  stated 
therein.  The  Director,  Office  of 
Munitions  Control,  may  apply,  without 
notice  to  any  person  to  be  affected 
thereby,  to  the  Presiding  Official  for  an 
order  revoking  probation  when  it 
appears  that  the  conditions  of  the 
probation  have  been  breached.  The 
facts  in  support  of  the  application  will 
be  pres<!nted  to  the  Presiding  Official, 
who  wiU  report  thereon  and  make  a 
recommendation  to  the  Director.  Bureau 
of  Politico-Military  Affairs.  The  latter 
will  make  a  determination  whether  to 
revoke  probation  and  will  issue  an 
appropriate  order. 

(b)  Hearing. 

(1)  Objections  upon  notice.  Any 
person  affected  by  an  application  upon 
notice  to  revoke  probation,  within  the 
time  specified  in  the  notice,  may  file 
objections  with  the  Presiding  Official. 

(2)  Objections  to  order  without  notice. 
Any  person  adversely  affected  by  an 
order  revoking  probation,  without  notice 
may  request  that  the  order  be  set  aside 
by  filing  his  objections  thereto  with  the 
Presiding  Official.  The  request  will  not 
stay  the  effective  date  of  the  order  or 
revocation. 

(3)  Requirements  for  filing  objections. 
Objections  filed  with  the  Presiding 
Official  must  be  submitted  in  writing 
and  in  duplicate.  A  copy  must  be 
simultaneously  submitted  to  the  Office 
of  Munitions  Control.  Denials  and 
admissions,  as  well  as  any  mitigating 
circumstances,  which  the  person 
affected  intends  to  present  must  be  set 
forth  in  or  accompany  the  letter  of 
objection  and  must  be  supported  by 
evidence.  A  request  for  an  oral  hearing 
may  be  made  at  the  time  of  filing 
objections. 

(4)  Determination.  The  application 
and  objections  thereto  will  be  referred 
to  the  Presiding  Official.  An  oral 
hearing,  if  requested,  will  be  conducted 
at  an  early  convenient  date,  unless  the 
objections  filed  raise  no  issues  of 
material  fact  to  be  determined.  The 
Presiding  Official  will  report  the  facts 
and  make  a  recommendation  to  the 
Director,  Bureau  of  Politico-Military 
Affairs,  who  will  determine  whether  the 
application  should  be  granted  or  denied 
and  will  issue  an  appropriate  order.  A 
copy  of  the  order  and  of  the  Presiding 
Official's  report  will  be  furnished  to  any 
person  affected  thereby. 


(c)  Effect  of  revocation  on  other 
actions.  The  revocation  of  a 
probationary  period  will  not  preclude 
any  other  action  concerning  a  further 
violation,  even  where  revocation  is 
based  on  the  further  violation. 

§  1 28. 1 6    Extension  of  time. 

The  Presiding  Official,  for  good  cause 
shown,  may  extend  the  time  within 
which  to  prepare  and  submit  an  answer 
to  a  charging  letter  or  to  peKorm  any 
other  act  required  by  Part  128  of  this 
subchapter. 

§  128.17    Availability  of  orders. 

All  charging  letters,  debarment  orders, 
orders  imposing  civil  penalties, 
probationary  periods,  and  interim 
suspension  orders  are  available  for 
public  inspection  in  the  Public  Reading 
Room  of  the  Department  of  State. 

PART  1 29—1  RESERVED  1 

PART  130— POUTICAL 
CONTRIBUTIONS.  FEES,  AND 
COMMISSIONS 

Sec. 

130.1  Purpose. 

I 
Definitioas  ' 

130.2  Applicant.  ; 

130.3  Armed  forces. 

130.4  Defense  articles  and  defentte  services. 

130.5  Fee  or  commission. 
130.8  Political  contribution. 
130.7  Supplier. 

130.H    Vendor. 

Procedures 

1.'W1.9    Obligation  to  furnish  infomuition  to 
the  Office  of  Munitions  Control 

I.'W.IO    Information  to  be  furnished  by 
applicant  or  supplier  to  the  Office  of 
Munitions  Control. 

130.11  Supplementary  reports. 

130.12  Information  to  be  furnished  by  ■ 
vendor  to  applicant  or  supplier.  { 

1.30.13  Information  to  be  furnished  to 
applicant  supplier  or  vendor  by  a 
recipient  of  a  fee  or  commission. 

13ai4    Recordkeeping. 

130.15  Confidential  business  information. 

130.16  Other  reporting  requirements. 

130.17  Utilization  of  and  access  to  reports 
and  records. 

Authority:  Sec.  39.  Arnw  Export  Control 
Act  90  Stat.  767  (22  U.S  C.  ?779):  EO  11958.  42 
FR  4311;  22  U.S.C.  2658. 

§  130.1     Purpose. 

Section  39(a)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2779)  provides 
that  the  Secretary  of  State  shall 
prescribe  regulations  with  respect  to 
reporting  on  certain  payments  relating 
to  sales  of  defense  articles  and  defense 
services.  The  provisions  of  this  Part 
implement  this  requirement.  Definitions 
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which  apply  to  this  Part  are  contained  in 
SS  130.2  through  130.8. 

Defiiutions 

91302    Applicant 

"Applicant"  means  any  person  who 
applies  to  the  OfFice  of  Munitions 
Control  for  any  license  or  approval 
required  under  this  subchapter  for  the 
export  of  defense  articles  or  defense 
services  valued  in  an  amount  of  $250,000 
or  more  which  are  being  sold 
commercially  to  or  for  the  use  of  the 
armed  forces  of  a  for^igncountry  or 
international  organization.  This  term 
also  includes  a  person  to  whom  the 
required  license  or  approval  has  been 
given. 

§130^    Amwd  forces. 

"Armed  forces"  means  the  army, 
navy,  marine,  air  force,  or  coast  guard, 
as  well  as  the  national  guard  and 
national  police,  of  a  foreign  country. 
This  term  also  includes  any  military  unit 
or  military  personnel  organized  under  or 
assigned  to  an  international 
organization. 

f  130.4    Dcfanse  articles  and  defense 


"Defense  articles"  and  "defense 
services"  have  the  meaning  given  those 
terms  in  paragraphs  (3),  (4)  and  (7)  of 
section  47  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2794  (3),  (4).  (7)).  When 
used  with  reference  to  commercial  sales, 
the  deflnitions  in  5  120.7  and  120.8 
apply. 

S  130.S    Fee  or  cooMnission. 

(a)  "Fee  or  commission"  means, 
except  as  provided  in  paragraph  (a)(1)  of 
this  section,  any  foan,  gift,  donation  or 
other  payment  of  Si .000  or  more  made, 
or  offered  or  agreed  to  be  made  directly 
or  indirectly,  whether  in  cash  or  in  kind, 
and  whether  or  not  pursuant  to  a  written 
contract,  which  is: 

(1)  To  or  at  the  direction  of  any 
person,  irrespective  of  nationality, 
whether  or  not  employed  by  or  affiliated 
with  an  applicant,  a  supplier  or  a 
vendor  and 

(2)  For  the  solicitation  or  promotion  or 
otherwise  to  secure  the  conclusion  of  a 
sale  of  defense  articles  or  defense 
services  to  or  for  the  use  of  the  armed 
forces  of  a  foreign  country  or 
international  organization. 

(b)  The  term  "fee  or  commission"  does 
not  include: 

(1)  A  political  contribution  or  a 
payment  excluded  by  $  130.6  from  the 
defmition  of  political  contribution; 

(2)  A  normal  salary  (excluding 
contingent  compensation]  established  at 
an  annual  rate  and  paid  to  a  regular 


employee  of  an  applicant,  supplier  or 
vendor 

(3)  General  advertising  or  promotional 
expenses  not  directed  to  any  particular 
sale  or  purchaser;  or 

(4)  Payments  made,  or  offered  or 
agreed  to  be  made,  solely  for  the 
purchase  by  an  applicant,  supplier  or 
vendor  of  specific  goods  or  technical, 
operational  or  advisory  services,  which 
payments  are  not  disproportionate  in 
amount  with  the  value  of  the  specific 
goods  or  services  actually  furnished. 

9  130.6    Political  contribution. 

"Political  contribution"  means  any 
loan,  gift,  donation  or  other  payment  of 
$1,000  or  more  made,  or  offered  or 
agreed  to  be  made,  directly  or  indirectly, 
whether  in  cash  or  in  kind,  which  is: 

(a)  To  or  for  the  benefit  of,  or  at  the 
direction  of,  any  foreign  candidate, 
committee,  political  party,  political 
faction,  or  government  or  governmental 
subdivision,  or  any  individual  elected, 
appointed  or  otherwise  designated  as  an 
employee  or  officer  thereof;  and 

(b)  For  the  solicitation  or  promotion  or 
otherwise  to  secure  the  conclusion  of  a 
sale  of  defense  articles  or  defense 
services  to  or  for  the  use  of  the  armed 
forces  of  a  foreign  country  or 
international  organization.  Taxes, 
customs  duties,  license  fees,  and  other 
charges  required  to  be  paid  by 
applicable  law  or  regulation  are  not 
regarded  as  political  contributions. 

9130.7  Supplier. 

"Supplier"  means  any  person  who 
enters  into  a  contract  with  the 
Department  of  Defense  for  the  sale  of 
defense  articles  or  defense  services 
valued  in  an  amount  of  $250,000  or  more 
under  section  22  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2762). 

9130.8  Vendor. 

"Vendor"  means  any  distributor  or 
manufacturer  who,  directly  or  indirectly, 
furnishes  to  an  applicant  or  supplier 
defense  articles  valued  in  an  amount  of 
$250,000  or  more  which  are  end-items  or 
major  components  as  defined  in  9  121.8. 
It  also  means  any  person  who,  directly 
or  indirectly,  furnishes  to  an  applicant 
or  supplier  defense  articles  or  services 
valued  in  an  amount  of  $250,000  or  more 
when  such  articles  or  services  are  to  be 
delivered  (or  incorporated  in  defense 
articles  or  defense  services  to  be 
delivered)  to  or  for  the  use  of  the  armed 
forces  of  a  foreign  country  or 
international  organization  under: 

(a)  A  sale  requiring  a  license  or 
approval  from  the  Office  of  Munitions 
Control  under  this  subchapter  or 

(b)  A  sale  pursuant  to  a  contract  with 
the  Department  of  Defense  under 


section  22  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2762). 

Procedures 

9  130.9    Obligation  to  furnish  Information 
to  tfte  Office  of  Munitions  Control. 

(a)(1)  Each  applicant  must  inform  the 
Office  of  Munitions  Control  as  to 
whether  applicant  or  its  vendors  have 
paid,  or  offered  or  agreed  to  pay,  in 
respect  of  any  sale  for  which  a  license 
or  approval  is  requested: 

(i)  Political  contributions  in  an 
aggregate  amount  of  $5,000  or  more,  or 

(ii)  Fees  or  commissions  in  an 
aggregate  amount  of  $100,000  or  more. 

If  so,  applicant  must  furnish  to  the 
Office  of  Munitions  Control  the 
information  specified  in  §  130.10.  The 
furnishing  of  such  information  or  an 
explanation  satisfactory  to  the  Director 
of  the  Office  of  Munitions  Control  as  to 
why  all  the  information  cannot  be 
furnished  at  that  time  is  a  condition 
precedent  to  the  granting  of  the  relevant 
license  or  approval. 

(2)  The  requirements  of  this  paragraph 
do  not  apply  in  the  case  of  an 
application  with  respect  to  a  sale  for 
which  all  the  information  specified  in 
§  130.10  which  is  required  by  this 
section  to  be  reported  shall  already 
have  been  furnished. 

(b)  Each  supplier  must  inform  the 
Office  of  Munitions  Control  as  to 
whether  the  supplier  or  its  vendors  have 
paid,  or  offered  or  agreed  to  pay,  in 
respect  of  any  sale: 

(1)  Political  cofitributions  in  an 
aggregate  amount  of  $5,000  or  more,  or 

(2)  Fees  or  commissions  in  an 
aggregate  amount  of  $100,000  or  more. 

If  so,  supplier  must  furnish  to  the  Office 
of  Munitions  Control  the  information 
specified  in  S  130.10.  The  information 
required  to  be  furnished  pursuant  to  this 
paragraph  must  be  so  furnished  no  later 
than  30  days  after  the  contract  award  to 
such  supplier,  or  such  earlier  date  as 
may  be  specified  by  the  Department  of 
Defense.  For  purposes  of  this  paragraph, 
a  contract  award  includes  a  purchase 
order,  exercise  of  an  option,  or  other 
procurement  action  requiring  a  supplier 
to  furnish  defense  articles  or  defense 
services  to  the  Department  of  Defense 
for  the  purposes  of  section  22  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2762). 

(c)  In  determining  whether  an 
applicant  or  its  vendors,  or  a  supplier  or 
its  vendors,  as  the  case  may  be,  have 
paid,  or  offered  or  agreed  to  pay, 
political  contributions  in  an  aggregate 
amount  of  $5,000  or  more  in  respect  of 
any  sale  so  as  to  require  a  report  under 
this  section,  there  must  be  included  in 
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the  compulation  of  such  aggregate 
amount  any  political  contributions  in 
respect  of  the  sale  which  are  paid  by  or 
on  behalf  of.  or  at  the  direction  of,  any 
person  to  whom  the  applicant,  supplier 
or  vendor  has  paid,  or  offered  or  agreed 
to  pay,  a  fee  or  commission  in  respect  of 
the  sale.  Any  such  political 
contributions  are  deemed  for  purposes 
of  this  part  to  be  political  contributions 
by  the  applicant,  supplier  or  vendor  who 
paid  or  offered  or  agreed  to  pay  the  fee 
or  commission. 

(d)  Any  applicant  or  supplier  which 
has  informed  the  Office  of  Munitions 
Control  under  this  section  that  neither  it 
nor  its  vendors  have  paid,  or  offered  or 
agreed  to  pay,  political  contributions  or 
fees  or  commissions  in  an  aggregate 
amount  requiring  the  information 
specified  in  §  130.10  to  be  furnished, 
must  subsequently  furnish  such 
information  within  30  days  after 
learning  that  it  or  its  vendors  had  paid, 
or  offered  or  agreed  to  pay.  political 
contributions  or  fees  or  commissions  in 
respect  of  a  sale  in  an  aggregate  amount 
which,  if  known  to  applicant  or  supplier 
at  the  time  of  its  previous 
communication  with  the  Office  of 
Munitions  Control,  would  have  required 
the  furnishing  of  information  under 
§  130.10  at  that  time.  Any  report 
furnished  under  this  paragraph  must,  in 
addition  to  the  information  specified  in 
9  130.10  include  a  detailed  statement  of 
the  reasons  why  applicant  or  supplier 
did  not  furnish  the  information  at  the 
time  specified  in  paragraph  (a)  or 
paragraph  (b)  of  this  section,  as 
applicable. 

§  130.10    Information  to  be  furnished  by 
applicant  or  supplier  to  the  Office  of 
Munitione  Control. 

(a)  Every  person  required  under 
§  130.9  to  furnish  information  specified 
in  this  section  in  respect  to  any  sale 
must  furnish  to  the  Office  of  Munitions 
Control: 

(1)  The  total  contract  price  of  the  sale 
to  the  foreign  purchaser, 

(2)  The  name,  nationality,  address  and 
principal  place  of  business  of  the 
applicant  or  supplier,  as  the  case  may 
be,  and,  if  applicable,  the  employer  and 
title: 

(3)  The  name,  nationality,  address  and 
principal  place  of  business,  and  if 
applicable,  employer  and  title  of  each 
foreign  purchaser,  including  the  ultimate 
end-user  involved  in  the  sale: 

(4)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  stateme.it  setting 
forth  with  respect  to  such  sale: 

(i)  The  amount  of  each  political 
contribution  paid,  or  offered  or  agreed  to 
he  paid,  or  the  amount  of  each  fee  or 


commission  paid,  or  offered  or  agreed  to 
be  paid; 

(ii)  Hie  date  or  dates  on  which  each 
reported  amount  was  paid,  or  offered  or 
agreed  to  be  paid; 

(iii)  The  recipient  of  each  such  amount 
paid,  or  intended  recipient  if  not  yet 
paid; 

(iv)  The  person  who  paid,  or  offered 
or  agreed  to  pay  such  anrount;  and 

(v)  The  aggregate  amounts  of  political 
contributions  and  of  fees  or  commission, 
respectively,  which  shall  have  been 
reported. 

(b)  In  responding  to  paragraph  (a)(4) 
of  this  section,  the  statement  must: 

(1)  With  respect  to  each  payment 
reported,  state  whether  such  payment 
was  in  cash  or  in  kind.  If  in  kind,  it  must 
include  a  description  and  valuation 
thereof.  Where  precise  amounts  are  not 
available  t)ecau8e  a  payment  has  not  yet 
been  made,  an  estimate  of  the  amount 
offered  or  agreed  to  be  paid  must  be 
provided; 

(2)  With  respect  to  each  recipient, 
state: 

(i)  Its  name; 

(ii)  Its  nationality; 

(iii)  Its  address  and  principal  place  of 
business; 

(iv)  Its  employer  and  title;  and 

(v)  Its  relationship,  if  any,  to 
applicant,  supplier,  or  vendor,  and  to 
any  foreign  purchaser  or  end-user. 

(c)  In  submitting  a  report  required  by 
9  130.9,  the  detailed  information 
specified  in  paragraphs  (a)(4)  and  (b)  of 
this  section  need  not  be  included  if  the 
payments  do  not  exceed. 

(1)  $2,500  in  the  case  of  political 
contributions;  and 

(2)  $50,000  in  the  case  of  fees  or 
commissions.  In  lieu  of  reporting 
detailed  information  with  respect  to 
such  payments,  the  aggregate  amount 
thereof  must  be  reported,  identified  as 
miscellaneous  political  contributions  or 
miscellaneous  fees  or  commissions,  as 
the  case  may  be. 

(d)  Every  person  required  to  furnish 
the  information  specified  in  paragraphs 
(a)  and  (b)  of  this  section  must  respond 
fully  to  each  subdivision  of  those 
paragraphs  and.  where  the  conect 
response  is  "none"  or  "not  applicable," 
must  so  state. 

9  1 30. 1 1    Supplementary  reports.. 

(a)  Every  applicant  or  supplier  who  is 
required  under  9  130.9  to  furnish  the 
information  specified  in  9  130.10  must 
submit  a  supplementary  report  in 
connection  with  each  sale  in  respect  of 
which  applicant  or  suppher  has 
previously  been  required  to  furnish 
information  if: 

(1)  Any  political  contributions 
aggregating  $2,500  or  more  or  fees  or 


commissions  aggregating  $50,000  or 
more  not  previously  reported  or  paid,  or 
offered  or  agreed  to  be  paid  by  applicant 
or  supplier  or  any  vendor 

(2)  Subsequent  developments  cause 
the  information  initially  reported  to  be 
no  longer  accurate  or  complete  (as  in  the 
case  where  a  payment  actually  made  is 
substantially  different  in  amount  from  a 
previously  reported  estimate  of  an 
amount  offered  or  agreed  to  be  paid);  or 

(3)  Additional  details  are  requested  by 
the  Office  of  Munitions  Control  with 
respect  to  any  miscellaneous  payments 
reported  under  9  130.10(c). 

(b)  Supplementarj-  reports  must  be       ' 
sent  to  the  Office  of  Munitions  Control 
within  30  days  after  the  payment,  offer 
or  agreement  reported  therein  or,  when 
requested  by  the  Office  of  Munitions 
Control,  within  30  days  after  such 
request,  and  must  include: 

(1)  Any  information  specified  in 

S  130.10  required  or  requested  to  be 
reported  and  which  was  not  previously 
reported;  and 

(2)  The  Munitions  Control  license 
number,  if  any.  and  the  Department  of 
Defense  contract  number,  if  any,  related 
to  the  sale. 

9130.12    Infonnationtoberumiehedby 
vendor  to  applicant  or  supplier. 

(a)  In  order  to  determine  whether  it  is 
obliged  under  9  130.9  to  furnish  the 
information  specified  in  9  130.10  with 
respect  to  a  sale,  every  applicant  or 
suppher  must  obtain  fiY>m  each  vendor, 
from  or  through  whom  the  applicant 
acquired  defense  articles  or  defense 
serx'ices  forming  the  whole  or  a  part  of 
the  sale,  a  full  disclosure  by  the  vendor 
of  all  political  contributions  or  fees  or 
commission  paid,  by  vendor  with 
respect  to  such  sale.  Such  disclosure 
must  include  responses  to  all  the 
information  pertaining  to  vendor 
required  to  enable  applicant  or  supplier, 
as  the  ciise  may  be,  to  comply  fully  with 
99  130.9  and  130.10.  If  so  required,  they 
must  include  tbe  information  furnished 
by  each  vendor  in  providing  the 
information  specified. 

(b)  Any  vendor  which  has  been 
requested  by  an  applicant  or  supplier  to 
furnish  an  initial  statement  under 
paragraph  (a)  of  this  section  must, 
except  as  provided  in  paragraph  (c), 
furnish  such  statement  in  a  timely 
manner  and  not  later  than  20  days  after 
receipt  of  such  request. 

(c)  If  the  vendor  believes  that 
furnishing  information  to  an  applicant  or 
supplier  in  a  requested  statement  would 
unreasonably  risk  injury  to  the  vendor's 
commercial  interests,  the  vendor  may 
furnish  in  lieu  of  the  statement  an 
abbreviated  statement  disclosing  only 
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the  aggregate  amount  of  all  political 
contributions  and  the  aggregate  amount 
of  all  fees  or  commissions  which  have 
been  paid,  or  offered  or  agreed  to  be 
paid,  by  the  vendor  with  respect  to  the 
sale.  Any  abbreviated  statement 
furnished  to  an  applicant  or  supplier 
under  this  paragraph  must  be 
accompanied  by  a  certification  that  the 
requested  information  has  been  reported 
by  the  vendor  directly  to  the  Office  of 
Munitions  Control.  The  vendor  must 
simultaneously  report  fully  to  the  OfHce 
of  Munitions  Control  all  information 
which  the  vendor  would  otherwise  have 
been  required  to  report  to  the  applicant 
or  supplier  under  this  section.  Each  such 
report  must  clearly  identify  the  sale  with 
respect  to  which  the  reported 
information  pertains. 

(d)(l]  If  upon  the  25th  day  after  the 
date  of  its  request  to  vendor,  an 
applicant  or  supplier  has  not  received 
firom  the  vendor  the  initial  statement 
required  by  paragraph  (a)  of  this  section, 
the  applicant  or  supplier  must  submit  to 
the  Ofhce  of  Munitions  Control  a  signed 
statement  attesting  to: 

(i)  The  manner  and  extent  of 
applicant's  or  supplier's  attempt  to 
obtain  &om  the  vendor  the  initial 
statement  required  under  paragraph  (a) 
of  this  section; 

(ii)  Vendor's  failure  to  comply  with 
this  section:  and 

(iii)  The  amoimt  of  time  which  has 
elapsed  between  the  date  of  applicant's 
or  supplier's  request  and  the  date  of  the 
signed  statement; 

(2)  The  failure  of  a  vendor  to  comply 
with  this  section  does  not  relieve  any 
applicant  or  supplier  otherwise  required 
by  S  130.9  to  submit  a  report  to  the 
Office  of  Munitions  Control  from 
submitting  such  a  report 

f  130.13    kif onnation  to  b«  (umislMd  to 
applicant,  supplier  or  vendor  by  a  recipient 
of  a  fee  or  commission. 

(a)  Every  applicant  or  supplier,  and 
each  vendor  thereof; 

(1)  In  order  to  determine  whether  it  is 
obliged  under  §§  130.9  or  130.12  to 
furnish  information  specified  in  {  130.10 
with  respect  to  a  sale;  and 


(2)  Prior  to  furnishing  such 
information,  must  obtain  from  each 
person,  if  any,  to  whom  it  has  paid,  or 
offered  or  agreed  to  pay,  a  fee  or 
commission  in  respect  of  such  sale,  a 
timely  statement  containing  a  full 
disclosure  by  such  a  person  of  all 
political  contributions  paid,  or  offered  or 
agreed  to  be  paid,  by  it  or  on  its  behalf, 
or  at  its  direction,  in  respect  of  such 
sale.  Such  disclosure  must  include 
responses  to  all  the  information  required 
to  enable  the  applicant,  supplier  or 
vendor,  as  the  case  may  be,  to  comply 
fully  with  9S  130.9, 130.10,  and  130.12. 

(b)  In  obtaining  information  under 
paragraph  (a)  of  this  section,  the 
applicant,  supplier  or  vendor,  as  the 
case  may  be.  must  also  require  each 
person  to  whom  a  fee  or  commission  is 
paid,  or  o^ered  or  agreed  to  be  paid,  to 
furnish  from  time  to  time  such  reports  of 
its  political  contributions  as  may  be 
necessary  to  enable  the  applicant, 
supplier  or  vendor,  as  the  case  may  be. 
to  comply  fully  with  SS  130.9, 130.10. 
130.11,  and  130.12. 

(c)  The  applicant,  supplier  or  vendor, 
as  the  case  may  be,  must  include  any 
political  contributions  paid,  or  offered  or 
agreed  to  be  paid,  by  or  on  behalf  of,  or 
at  the  direction  of,  any  person  to  whom 
it  has  paid,  or  offered  or  agreed  to  pay  a 
fee  or  commission  in  determining 
whether  applicant,  supplier  or  vendor  is 
required  by  9§  130.9. 130.11.  and  130.12 
to  furnish  information  speciHed  in 

§  130.10. 

S  130.14    Recordlceeplng. 

Each  applicant,  supplier  and  vendor 
must  maintain  a  record  of  any 
information  it  was  required  to  furnish  or 
obtain  under  this  Part  and  all  records 
upon  which  its  reports  are  based  for  a 
period  of  not  less  than  six  years 
following  the  date  of  the  report  to  which 
they  pertain. 

S  130.15    Confidential  business 
Information. 

(a)  Any  person  who  is  required  to 
furnish  information  under  this  Part  may 
identify  any  information  furnished 
hereunder  which  the  person  considers  to 
be  confidential  business  information.  No 


person,  including  any  applicant  or 
supplier,  shall  publish,  divulge,  disclose, 
or  make  known  in  any  manner,  any 
information  so  identified  by  a  vendor  or 
other  person  unless  authorized  by  law 
or  regulation. 

(b)  For  purposes  of  this  section, 
"confidential  business  information" 
means  commercial  or  financial 
information  which  by  law  is  entitled  to 
protection  from  disclosure.  (See,  e.g.,  5 
U.S.C.  552(b)  (3)  and  (4);  18  U.S.C.  1905; 
22  U.S.C.  2778(e);  Rule  26(c)(7).  Federal 
Rules  of  Civil  Procedure). 

S  130.16    Other  reporting  re<)ulrements. 

The  submission  of  reports  under  this 
Part  does  not  relieve  ary  person  of  any 
requirements  to  furnish  information  to  . 
any  federal,  state,  or  municipal  agency, 
department  or  other  instrumentality  as 
required  by  law,  regulation  or  contract. 

S  1 30. 1 7    Utilization  of  and  access  to 
reports  and  records 

(a)  All  information  reported  and 
records  maintained  under  this  Part  will 
be  made  available,  upon  request,  for 
utilization  by  standing  committees  of  the 
Congress  and  subcommittees  thereof, 
and  by  United  States  Government 
agencies,  in  accordance  with  section 
39(d)  of  the  Arms  Export  Control  Act  (22 
U.S.C.  2779(d)),  and  reports  based  upon 
such  information  will  be  submitted  to 
Congress  in  accordance  with  sections 
36(a)(8)  and  36(b)(1)  of  that  Act  (22 
U.S.C.  2776(a)(8)  and  (b)(1)). 

(b)  All  confidential  business 
information  provided  pursuant  to  this 
Part  shall  be  protected  against 
disclosure  to  the  extent  provided  by 
law. 

(c)  Nothing  in  this  section  shall 
preclude  the  furnishing  of  information  to 
foreign  governments  for  law 
enforcement  or  regulatory  purposes 
under  international  arrangements 
between  the  United  States  and  any 
foreign  government. 

Dated:  November  20, 1984. 
George  P.  Shultz, 

The  Secretary  of  State. 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  960 

Nuclear  Waste  Policy  Act  of  1982; 
General  Guidelines  for  ttie 
Recommendation  of  Sites  for  the 
Nuclear  Waste  Repositories 

AQCNCV:  Department  of  Energy. 
ACnON:  Final  siting  guidelines. 

SUtMNARY:  In  accordance  with  the 
requirements  of  the  Nuclear  Waste 
Policy  Act  of  1982  (Pub.  L  97-425)  (the 
Act),  the  Department  of  Energy  (DOE)  is 
issuing  general  guidelines  for  the 
recommendation  of  sites  for 
repositiories  for  the  disposal  of  high- 
level  radioactive  waste  and  spent 
nuclear  fuel  in  geologic  formations. 
These  guidelines  will  be  used  in  the 
various  steps  of  the  site-selection 
process,  as  required  by  the  Act.  They 
are  compatible  with  the  regulations 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC)  in  10  CFR  Part  60 
and  those  proposed  by  the 
Environmental  Protection  Agency  (EPA) 
in  40  CFR  Part  191.  The  guidelines 
establish  performance  objectives  for  a 
geologic  repository  system,  deAne  the 
basic  technical  requirements  that 
candidate  sites  must  meet,  and  specify 
how  the  DOE  will  implement  its  site- 
selection  process. 

These  guidelines  were  developed  by 
the  DOE  through  the  consultation 
process  required  by  the  Act  (i.e., 
consultation  with  affected  and 
interested  States,  the  Council  on 
Environmental  Quality,  the 
Administrator  of  the  EPA,  and  the 
Director  of  the  U.S.  Geological  Survey) 
as  well  as  extensive  review  and 
comment  by  interested  members  of  the 
public  affected  Indian  tribes,  and 
interested  Federal  agencies.  They  have 
received  the  concurrence  of  the  NRC.  in 
accordance  with  the  requirements  of  the 
Act.  The  NRC's  concurrence  decision 
was  rendered  on  June  22, 1984.  and 
published  on  July  10. 1984  (49  FR  28130). 
EFFECTIVE  date:  January  7, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  L  Hanlon,  Office  of  Geologic 

Repositories.  Office  of  Civilian 

Radioactive  Waste  Management,  U.S. 

Department  of  Energy,  1000 

Independence  Avenue,  S.W.. 

Washington.  D.C.  20585.  Telephone: 

(202)  252-1224. 
Robert  Mussler.  Esq..  Deputy  Assistant 

General  Counsel  for  Environment. 

Office  of  General  Counsel.  U.S. 

Department  of  Energy,  1000 

Independence  Avenue,  S.W., 

Washington.  DC.  20585,  Telephone: 

(202)  252-6947. 


For  additional  copies  of  this  rule 
contact:  Susan  Grodin,  c/o  Roy  F. 
Weston,  Inc.,  2301  Research  Boulevard. 
Rockville.  MD  20850.  Telephone:  (301) 
963-6870. 

SUPPtfMENTARV  INFORMATION:  This 
supplementary  information,  also 
referred  to  as  the  "preamble"  and  the 
"statement  of  basis  and  purpose." 
explains  the  DOE  siting  process,  the 
development  of  the  guidelines,  the 
general  issues  raised  about  the 
guidelines,  and  the  structure  of  the 
guidelines.  It  also  presents  a  detailed 
analysis  of  each  guideline.  A  table  of 
contents  is  listed  below. 
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I.  Background  Information 

The  Department  of  Energy  (DOE), 
pursuant  to  the  Atomic  Energy  Act  of 
1954  as  amended,  the  Energy 
Reorganization  Act  of  1974,  the 
Department  of  Energy  Organization  Act 
of  1977,  and  the  Nuclear  Waste  Policy 
Act  of  1982  (the  Act),  has  the 


responsibility  to  provide  for  the  disposal 
of  high-level  radioactive  waste  and 
spent  nuclear  fuel.'  The  DOE  selected 
mined  geologic  repositories  as  the 
preferred  means  for  the  disposal  of 
commercially  generated  high-level 
radioactive  waste  and  spent  fuel  (46  FR 
28677.  May  14. 1981)  after  evaluating 
various  alternative  means  for  the 
disposal  of  these  materials  and  issuing 
an  environmental  impact  statement  (1). 
To  carry  out  this  decision,  the  DOE  has 
been  conducting  research  and 
development  and  performing  siting 
studies. 

The  Act,  signed  into  law  on  January  7, 
1963,  establishes  a  process  and  schedule 
for  siting  two  mined  geologic 
repositories.*  It  also,  in  Section  112(a). 
requires  that  the  Secretary  of  Energy 
"issue  general  guidelines  for  the 
recommendation  of  sites  for 
repositories."  The  guidelines  issued 
under  this  notice  are  the  general 
guidelines  called  for  in  the  Act. 

A.  Requirements  Established  by  the  Act 

As  described  below,  the  Act  requires 
specific  steps  in  the  process  of  selecting 
repository  sites.  The  implementation  of 
guidelines  in  terms  of  those  steps  is 
discussed  in  the  next  section. 

The  initial  steps  required  by  the  Act 
have  been  completed:  the  Secretary  of 
Energy  has  identified  the  States  with 
one  or  more  potentially  acceptable  sites 
for  the  first  repository  and  has  so 
notified  the  Governors  and  the  State 
legislatures,  and  the  tribal  council  of  any 
affected  Indian  tribe  of  the  potentially 
acceptable  sites  within  these  States. 

After  issuing  the  siting  guidelines,  the 
Secretary  is  to  nominate  at  least  five 
sites  as  suitable  for  site 
characterization.  The  nomination  of 
each  site  is  to  be  accompanied  by  an 
environmental  assessment  that  includes 
an  evaluation  of  the  site  in  terms  of  the 
guidelines. 

The  Act  contains  requirements  for  the 
DOE  to  continue  its  consultation  and 
cooperation  with  the  States  and  to 
specifically  consult  with  the  Governors 
of  the  States  that  contain  potentially 
acceptable  sites. 

.  The  Act  requires  the  Secretary  of 
Energy  to  recommend  three  of  the 
nominated  sites  to  the  President  for 
characterization  as  candidate  sites.  Site 


'  For  brevity,  the  terms  "radioartive  waste"  and 
"waste"  are  frequently  used  in  this  notice  and  in  the 
•King  guidelines  to  mean  "high-level  radioactive 
waste  and  spent  nuclear  fuel." 

*  TIm  Act  requires  the  President  to  evaluate,  by 
January  7, 1965.  the  use  of  one  or  more  of  these 
repMitoriet  for  the  disposal  of  high-level 
radioactive  waste  resulting  from  atomir,  energy 
dafense  activities. 
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characterization  is  defined  as  activities 
"undertaken  to  establish  the  geologic 
conditions  and  the  ranges  of  the 
parameters  .  .  .  relevant  to  the  location 
of  a  repository,  including  borings, 
surface  excavations,  excavations  of 
exploratory  shafts,  limited  subsurface 
lateral  excavations  and  borings,  and  in- 
situ  testing. .  .  ." 

The  President  may  approve  or 
disapprove  the  recommendation 
submitted  by  the  DOE  or  may  permit  the 
characterization  to  proceed  by  failing  to 
act  within  60  days.  He  may  also  delay 
the  decision  for  6  months  if.  in  his 
opinion,  insufficient  information  is 
available  for  a  decision. 

The  information  to  be  collected  during 
site  characterization  will  be  specified  in 
a  site-characterization  plan  that  is  to  be 
submitted  for  review  and  comment  to 
the  Nuclear  Regulatory  Commission 
(NRC),  the  State  in  which  the  site  is 
located,  and  the  governing  body  of  any 
affected  Indian  tribe.  The  plan  will  also 
be  made  available  for  public  review  and 
comment. 

Before  proceeding  to  sink  the 
exploratory  shafts  needed  for  tests  and 
studies  at  the  proposed  depth  of  the 
repository,  the  DOE  is  to  hold  a  public 
hearing  in  the  vicinity  of  the  site  to 
inform  the  residents  of  the  site- 
characterization  plan  and  to  receive 
their  comments.  When  the  site 
characterization  itself  has  been 
completed,  public  hearings  are  to  be 
held  in  the  vicinity  of  each  site  being 
considered  for  development  as  a 
repository  to  inform  the  residents  of  the 
area  that  the  site  is  under  consideration 
and  to  obtain  their  comments  on  the 
possible  recommendation  of  the  site. 

After  completing  site 
characterizations  and  conducting 
hearings,  the  Secretary  is  to  recommend 
to  the  President  the  first  site  to  be 
developed  as  a  repository.  This 
recommendation  is  to  be  accompanied 
IJy  a  final  environmental  impact 
statement  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  as  modified 
by  Section  114(f)  of  the  Act. 

After  a  site  is  recommended  to 
Congress  for  development  as  a 
repository,  the  State  in  which  the  site  is 
located  or  the  affected  Indian  tribe  on 
whose  reservation  the  site  is  located 
may  submit,  within  60  days,  a  notice  of 
disapproval  to  Congress.  This 
disapproval  prevents  the  use  of  the  site 
for  a  repository  unless  Congress  passes 
a  joint  resolution  approving  the 
President's  recommendation  within  the 
next  90  days  of  continuous  session. 

If  the  site  designation  becomes 
effective,  the  DOE  is  to  seek,  from  the 
NRC.  authorization  to  construct  the 


repository.  The  Act  requires  that  the 
application  for  this  authorization  be 
submitted  not  later  than  90  days  after 
the  effective  date  of  the  site  designation. 
When  a  construction  authorization  has 
been  received  from  the  NRC.  the 
construction  of  the  repository  will  begin. 

The  Act  requires  the  promulgation  of 
regulations  by  two  other  Federal 
agencies — the  NRC  and  the 
Environmental  Protection  Agency  (EPA). 
The  NRC  is  required  to  issue  technical 
requirements  and  criteria  to  be  used  in 
approving  or  disapproving  DOE 
applications  for  the  construction  and 
operation  of  repositories;  these 
regulations  have  been  issued  as  10  CFR 
Part  60.  The  EPA  is  required  to 
promulgate  generally  applicable 
standards  for  protecting  the  public  from 
the  radioactive  material  in  repositories: 
these  regulations  (40  CFR  Part  191)  have 
been  released  in  draft  form  for  public 
comment  (47  FR  58196).  Both  sets  of 
regulations  were  used  in  developing  the 
DOE  siting  guidelines  (see  also  Sections 
II.A  and  UI.A). 

To  provide  the  information  base 
needed  for  informed  decisions  in 
carrying  out  the  repository  program,  the 
Act  requires  the  Secretary  of  Energy  to 
prepare  a  comprehensive  mission  plan. 
The  topics  covered  in  the  mission  plan 
are  to  include  the  information  needed 
for  the  siting  and  construction  of 
repositories;  the  significant  results  of 
research  and  development  programs, 
and  their  implications  for  each  of  the 
host  rocks  being  considered;  the 
financial,  political,  legal,  or  institutional 
problems  that  may  impede  the 
implementation  of  the  Act:  the  adverse 
economic  and  other  impacts  that  may 
result  from  the  development  of  a 
repository:  and  the  siting  guidelines.  A 
draft  of  the  mission  plan  (2),  dated  April 
1984,  was  issued  for  review  and 
comment  by  the  States,  affected  Indian 
tribes,  the  NRC.  other  Government 
agencies,  and  the  public.  The  DOE  is 
now  in  the  process  of  reviewing  the 
comments  that  have  been  received. 
Once  finalized,  the  mission  plan  will  be 
submitted  to  Congress  in  accordance 
with  the  requirements  of  the  Act. 

B.  The  DOE  Siting  Process 

Before  the  Act  was  passed,  the 
Federal  Government  had  been  carrying 
out  a  program  for  the  development  of 
geologic  repositories.  Directed  primarily 
by  the  DOE  and  its  predecessor 
agencies,  the  program  had  begun  about 
three  decades  earlier.  The  Act 
established  a  process  for  the  siting  of 
repositories  by  integrating  the  then- 
existing  DOE  siting  program  into  its 
requirements  and  procedures.  To  help 
the  reader  understand  how  the 


guidelines  will  be  used,  this  section 
explains  an  important  part  of  the 
program — the  siting  process — as  it  and 
the  plans  for  it  now  stand,  after 
modification  by  the  Act  and  the 
consultation  process. 

In  seeking  sites  for  radioactive-waste 
repositories,  the  DOE  divides  the  siting 
process  into  the  following  phases:  (1) 
screening,  (2)  site  nomination,  (3)  site 
recommendation  for  characterization, 
(4)  site  characterization,  and  (5)  site 
selection  (recommendation  for 
development  as  a  repository). 

1.  The  Screening  Phase 

During  the  screening  phase,  the  DOE 
identifies  potential  sites  for 
characterization.  This  phase  provides 
the  information  needed  for  judging 
which  of  these  sites  appear  to  justify  the 
investment  in  characterizing  them. 

a.  General  description.  The  screening 
phase  may  consist  of  up  to  four  stages, 
each  of  which  narrows  to  a  land  unit  of 
smaller  size: 

(1)  A  survey  of  the  Nation  or  geologic 
provinces,  narrowing  to  regions. 

(2)  A  survey  of  the  regions,  narrowing 
to  areas. 

(3)  A  8ur\'ey  of  the  areas,  narrowing  to 
locations. 

(4)  A  survey  of  the  locations, 
narrowing  to  sites. 

Screening  can  begin  with  one  or  more 
of  the  17  physiographic  provinces 
identified  in  the  contiguous  48  States. 
The  landforms  in  a  province  possess 
similarities  resulting  from  corresponding 
similarities  in  the  geologic  and 
hydrologic  processes  and  conditions 
throughout  the  province.  Regions  are 
normally  smaller  than  provinces,  but 
may  also  extend  across  several  States. 
The  sizes  of  areas,  locations,  and  sites 
are  not  exact.  Areas  encompass 
hundreds  to  thousands  of  square  miles, 
and  locations  are  typically  tens  to 
hundreds  of  square  miles.  While  a 
location  may  be  large  enough  to  contain 
several  sites,  only  one  potential  site  is 
usually  identified  in  a  single  location. 

During  the  early  screening  stages,  it 
may  be  necessary  to  divide  a 
particularly  large  geographic  unit  and 
identify  an  intermediate  set  of  smaller 
units  before  proceeding  to  the  next 
stage.  A  geographic  stage  may  be 
deleted  if  the  early  survey  reveals  that 
smaller  land  units  are  obviously  suitable 
for  further  study.  For  example,  in  a 
search  for  suitable  salt  domes,  which 
are  discrete  geologic  formations,  the 
completion  of  regional  surveys  led  next 
to  the  study  of  specific  individual  salt 
domes  and  their  environs,  rather  than  to 
some  undifferentiated  general  area  of 
hundreds  to  thousands  of  square  miles. 
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Within  each  screening  stage,  the  DOE 
identiries  as  many  potentially  suitable 
land  units  as  judged  to  be  necessary  for 
an  adequate  sample  io  be  studied  in  the 
next  stage.  Only  the  regioas,  areas,  and 
locations  believed  most  likely  to  contain 
suitable  sites  receive  further  study;  all 
others  are  deferred.  Although  the 
deferred  land  units  may  contain  suitable 
sites,  studying  every  possible  candidate 
would  not  be  practicable.  Even  though 
some  suitable  sites  may  be  dropped,  this 
allows  more-thorough  investigation  of 
the  remaining  candidates. 

Data  for  comparing  regions,  areas, 
and  locations  become  increasingly 
detailed  as  progressively  smaller  land 
units  are  considered  and  as  exploration 
and  testing  concentrate  on  them. 
National,  province,  and  regional  surveys 
are  based  on  information  available  in 
the  open  literature — for  example, 
national  maps  of  faults,  earthquake 
epicenters,  land  use,  recent  volcanic 
activity,  and  locations  of  potential  host 
rocks.  Areas,  locations,  and  sites  require 
more-thorough  investigation,  including 
field  exploration,  field  testing,  and 
increasingly  refined  laboratory  analyses 
of  rock  and  water  characteristics. 
Finally,  after  the  first  three  phases 
(screening,  site  nomination,  and  site 
recommendation  for  characterization) 
have  been  completed,  site 
characterization  will  be  performed  to 
collect  the  data  needed  for  a  rigorous 
evaluation  and  comparison  of  candidate 
sites. 

It  is  prudent  that  screening  be 
conducted  in  a  way  that  will  lead  to 
nominations  and  recommendations  of 
sites  in  diverse  geohydrologic  settings 
and  types  of  rock.  Such  screening 
increases  the  probability  that  sites 
suitable  for  characterization  will  be 
available  even  if  studies  should  reveal  a 
generic  deficiency  in  a  type  of  rock  or  a 
geohydrologic  setting.  The  principle  of 
seeking  diversity  in  types  of  rock  is  a 
central  theme  of  the  siting  provisions  in 
the  Act  (Sections  112(a)  and  H3(a));  it 
has  been  part  of  the  geologic  repository 
program  since  its  inception. 

Before  the  Act  was  passed,  the  site 
screening  conducted  by  the  DOE 
evaluated  and  compared  progressively 
smaller  land  units  according  to  geologic 
criteria  or  other  factors  described  in 
References  3  through  8.  This  process  led 
to  the  identification  of  the  potentially 
acceptable  sites  considered  for  the  first 
repository.  During  the  development  of 
the  Act.  the  status  of  the  DOE's  siting 
program,  including  the  screening  studies 
conducted  to  date,  was  well 
documented  before  Congress.  Congress, 
as  evidenced  by  its  structuring  of  the 
Act,  did  not  intend  the  DOE  to  revisit 


screening  decisions  that  preceded  the 
Act.  Section  116(a)  of  the  act  requires 
that  States  containing  "potentially 
acceptable  sites"  be  identified  within  90 
days  of  the  passage  of  the  Act,  but 
allows  180  days  for  issuing  the  siting 
guidelines.  Future  screening  for  the 
second  repository  will  be  based  on  the 
siting  guidelines  issued  by  this  notice. 

b.  Current  status  of  screening.  At  the 
time  the  Act  was  passed,  the  DOE  was 
studing  nine  sites  for  the  first  repository 
and  had  begun  regional  surveys  for  the 
second  repository.  The  nine  sites  for  the 
first  repository  are  in  three  different 
host  rocks  (basalt,  salt,  and  tuff)  and  in 
six  States;  they  are  distributed  as 
follows:  two  sites  in  the  bedded  salt  of 
the  Palo  Duro  Basin  in  Texas;  two  sites 
in  the  bedded  salt  of  the  Paradox  Basin 
in  Utah;  two  salt  domes  in  Mississippi 
and  one  in  Louisiana;  a  site  in  basalt  in 
the  Pasco  Basin  in  Washington;  and  a 
site  in  tuff  in  the  Southern  Great  Basin 
in  Nevada.  (For  the  bedded  salt  in 
Texas;  the  DOE  identified  two 
potentially  acceptable  sites  of  about  190 
and  300  square  miles  each.  In  March 
1984,  the  DOE  issued,  for  public  review 
and  comment,  a  draft  report  on  a 
screening  study  that  narrowed  the  size 
of  the  two  sites  for  further  consideration 
to  about  9  square  miles  for  each 
location.  The  final  report.  Identification 
of  Sites  Within  the  Palo  Duro  Basin, 
was  issued  by  the  DOE  in  November 
1984.)  After  the  passage  of  the  Act.  in 
accordance  with  Section  116(a),  the 
DOE.  on  February  2, 1983.  formally 
identified  these  nine  sites  as  being 
potentially  acceptable.  From  these  nine 
sites,  in  accordance  with  the  Act,  the 
DOE  will  nominate  at  least  five  sites 
and  recommend  no  fewer  than  three  for 
characterization. 

The  bedded-salt  sites  under 
consideration  in  Texas  and  Utah  were 
found  by  the  general  siting  process 
described  above,  beginning  with 
national  surveys  and  progressively 
narrowing  to  locations  and  sites.  The 
salt  domes  were  selected  by  a  screening 
that  began  with  more  than  200  domes 
and  ended  with  the  three  sites  under 
consideration. 

The  selection  of  sites  in  basalt  and 
tuff  began  on  the  basis  of  land  use:  the 
DOE  began  to  search  for  suitable 
repository  sites  on  some  Federal  lands 
where  radioactive  materials  were 
already  present;  this  approach  was 
recommended  by  the  Comptroller 
General  of  the  United  States  (9)  and  a 
House  resolution  (10).  Although  land  use 
was  the  beginning  basis  for  this 
screening  of  Federal  lands,  the 
subsequent  progression  to  smaller  land 
units  was  based  primarily  on 


evaluations  of  geologic  and  hydrologic 
suitability.  The  studies  began  at  roughly 
the  area  stage,  and  the  screening  has 
now  progressed  to  two  sites:  the  site  in 
basalt  is  on  the  Hanford  Site,  and  the 
site  in  tu.'f  is  adjacent  to  the  Nevada 
Test  Site. 

The  site-screening  process  for  the 
second  repository  began  with  a  national 
survey  of  crystalline  rocks.  This  survey 
identified  for  further  study  near-surface 
and  exposed  crystalline  rocks  in  17 
States  divided  into  three  regions: 
northeastern  (Maine.  Vermont,  New 
Hampshire,  New  York,  Pennsylvania, 
Connecticut,  Massachusetts,  New 
Jersey,  and  Rhode  Island),  north  central 
(Michigan.  Minnesota,  and  Wisconsin), 
and  southeastern  (Maryland,  Virginia, 
North  Carolina.  South  Carolina,  and 
Georgia). 

The  site-screening  process  for  the 
second  repository  is  now  in  the  regional 
phase.  Being  developed  in  consultation 
with  the  17  States  listed  above,  the 
screening  approach  is  based  on  the 
siting  guidelines  published  in  this  notice: 
first  the  disqualifying  conditions  in  the 
guidelines  are  applied  to  eliminate  land 
units  and  then  the  favorable  and 
potentially  adverse  conditions  of  the 
guidelines  are  applied  to  identify 
preferred  land  units.  The  objective  is  to 
use  the  existing  evidence  to  evaluate  the 
favorability  of  each  land  unit,  selecting 
the  most  favorable  land  units  for  further 
study. 

2.  The  Site-Nomination  Phase 

The  nomination  process  begins  with 
the  DOE  examining  the  data  for  each 
potentially  acceptable  site  to  be  sure 
that  no  site  contains  an  obvious  flaw 
that  would  disqualify  it  without  further 
consideration.  After  this  preliminary 
examination,  the  DOE  begins  its  more- 
detailed  evaluation  by  grouping  the 
potentially  acceptable  sites  according  to 
the  geohydrologic  settings  in  which  they 
are  located.  Choices  among  sites  require 
comparisons  that  can  be  made  more 
easily  and  accurately  when  the  sites  are 
in  similar  settings  than  when  they  are  in 
dissimilar  settings:  the  significance  of 
differences  among  settings  is  more 
difficult  to  determine  than  the 
significance  of  differences  among  sites 
in  the  same  setting.  The  grouping 
therefore  places  the  subsequent  siting 
choices  on  a  basis  that  is  technically 
more  defensible. 

After  a  comparative  evaluation  of  all 
the  sites  within  each  setting,  the  DOE 
will  select  a  preferred  site  within  each 
setting.  If  fewer  than  five  settings  are 
available,  the  DOE  will  select  additional 
sites  from  settings  containing  more  than 
one  site,  as  needed  to  obtain  the 
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required  number  of  sites  for  nomination. 
The  sites  selected  by  this  process  will 
be  the  sites  considered  for  nomination: 
each  will  be  subjected  to  two  separate 
evaluations.  The  first  evaluation  willl)e 
based  on  the  siting  guidelines  that  do 
not  require  site  characterization  for  their 
application:  it  will  focus  on  the 
suitability  of  the  site  for  development  as 
a  repository,  considering  activities  from 
the  start  of  site  characterization  through 
decommissioning.  The  second 
evaluation  will  be  based  on  the 
guidelines  that  do  require  site 
characterization  for  their  application:  its 
objective  will  be  to  establish  that  the 
site  is  suitable  for  characterization — 
that  is,  suitable  for  further  study. 

The  Secretary  will  nominate  no  fewer 
than  five  of  these  sites.  Each  site 
nomination  is  to  be  accompanied  by  an 
environmental  assessment,  which  must 
include  a  number  of  evaluations  and 
descriptions  listed  in  the  Act  and  differs 
in  procedure,  format,  and  content  from 
an  environmental  assessment  prepared 
under  the  National  Environmental  Policy 
Act  of  1969.  For  the  nine  sites  identified 
as  potentially  acceptable  for  the  first 
repository,  the  DOE  has  held  the 
required  public  hearings  in  the  vicinity 
of  the  sites  to  inform  residents  of  the 
proposed  nomination  and  to  solicit  and 
receive  any  recommendations  on  issues 
to  be  addresed  in  the  environmental 
assessment  as  well  as  the  site- 
characterization  plan. 

The  environmental  assessments  will 
report  the  analyses  made  in  the 
nomination  steps  described  above.  They 
will  describe  the  bases  on  which  the 
decisions  were  made,  including  the 
results  of  preliminary  performance 
assessments,  with  emphasis  on  the 
natural  barriers,  for  each  site.  In 
addition,  each  will  include  a  summary  of 
how  the  potentially  acceptable  sites 
were  selected.  A  chapter  common  to  all 
the  assessments  will  contain  a 
comparative  evaluation  of  the  sites 
considered  for  nomination. 

'Hie  environmental  assessment  for 
each  site  being  considered  for 
nomination  will  be  made  available  in 
draft  form  for  public  comment.  After  the 
final  environmental  assessments  have 
been  prepared,  the  Secretary  will  select 
at  least  five  sites  as  suitable  for 
characterization  and,  before  nominating 
a  site,  will  notify  the  Governors  and  the 
legislators  of  the  States  in  which  the 
sites  are  located  or  the  governing  body 
of  any  affected  Indian  tribe,  as 
appropriate,  of  the  nominations  and  the 
basis  for  the  nomination.  The  Secretary 
'  will  publish  in  the  Federal  Register  a 
notice  specifying  the  sites  nominated 
and  announcing  the  availability  of  the 


final  environmental  assessments  for 
those  sites. 

3.  The  Site-Recommendation  Phase 

The  site-recommendation  phase  will 
oc£ur  subsequent  to  site  nomination, 
when  the  Secretary  recommends  to  the 
President  that  three  of  the  nominated 
sites  be  characterized  as  candidate 
sites.  The  decision  to  recommend  a  site 
will  be  based  on  (1)  the  available 
geophysical,  geologic,  geochemical.  and 
hydrologic  data  (unless  the  Secretary 
certifies,  pursuant  to  Section  112(b)  (3) 
of  the  Act,  that  such  available  data  will 
not  be  adequate  to  satisfy  applicable 
requirements  of  the  Act  in  the  absence 
of  further  preliminary  borings  or 
excavations):  (2)  other  information;  and 
(3)  the  associated  evaluations  and 
findings  reported  in  the  environmental 
assessments.  The  decision  will  also 
consider  the  diversity  of  geohydrologic 
settings,  the  diversity  of  rock  types,  and. 
after  the  first  repository,  rcgionality.  as 
specified  by  §§960.3-1-1,  960.3-1-2.  and 
960.3-1-3.  respectively,  of  the 
implementation  guidelines  (see  Section 
IV.B). 

4.  The  Site-Characterization  Phase 

"  Site  characterization  will  occur  only 
at  the  sites  recommended  to.  and 
approved  by,  the  President.  It  will 
involve  studies  that  are  much  more 
detailed  than  those  conducted  during 
the  screening  phase.  As  already 
discussed  in  Section  I.B.,  the  DOE  will 
develop  a  site-characterization  plan  for 
each  of  the  three  sites  selected  for 
characterization. 

During  site  characterization,  the  DOE 
will  collect  detailed  information  on  the 
geologic,  hydrologic  and  other 
characteristics  that  determine 
compliance  with  the  siting  guidehnes 
requiring  site  characterization  for  their 
application.  Standard  geophysical  tests 
and  exploratory  drilling  from  the  surface 
will  continue  throughout  site 
characterization.  For  subsurface 
investigations,  exploratory  shafts  will  be 
constructed  to  the  depth  at  which  a 
repository  would  be  built.  Limited 
subsurface  excavations  (tunnels  and 
rooms)  for  testing  purposes  will  be  made 
in  the  host  rock  in  the  immediate 
vicinity  of  the  shafts.  The  shafts  will  be 
large  enough  to  allow  people  and  test 
equipment  to  be  transported  from  the 
surface  to  the  rooms.  The  shafts, 
tunnels,  and  rooms  will  allow  detailed 
study  of  the  host  rock,  including  lateral 
exploratory  drilling.  A  variety  of  tests 
will  be  performed  in  these  underground 
facilities,  including,  for  example, 
measurements  of  in-situ  stress  and 
permeability  and  heat-transfer 
experiments.  Every  6  months,  the  DOE 


will  report  to  the  NRC  and  to  the 
affected  States  and  Indian  tribes  on  the 
nature  and  the  extent  of  the  site- 
characterization  activities  and  the 
information  obtained  from  these 
activities. 

In  parallel  with  site  characterization, 
the  DOE  will  collect  additional 
information  about  other  aspects  of  the 
site.  This  activity,  informally  called  site 
investigation,  will  be  carried  out  in 
order  to  establish  compliance  with  the 
guidelines  that  do  not  require  site 
characterization  (e.g..  demographic 
socioeconomic,  and  ecological 
characteristics)  and  to  comply  with  the 
National  Environmental  Policy  Act  of 
1969. 

5.  The  Site-Selection  Phase 

When  site  characterization  is 
completed,  the  site-selection  phase  will 
begin.  During  this  phase,  the  sites  that 
have  been  characterized  will  again  be 
evaluated  to  determine  whether  they  are 
suitable  for  the  development  of  a 
repository.  As  required  by  Section 
114(a)  of  the  Act.  a  comparison  of  these 
sites  will  be  reported  in  an 
environmental  impact  statement 

An  important  part  of  this  analysis  will 
be  a  detailed  performance  assessment: 
that  is,  for  each  site,  the  DOE  will 
predict  the  effects  of  a  repository  as  an 
entire  system,  during  the  time  it  is  open 
for  the  emplacement  of  waste  and  after 
it  has  been  closed.  This  assessment  wilt 
evaluate  the  responses  of  the  repository 
to  the  conditions  that  might  affect  its 
performance:  natural  events  and 
processes,  human  actions,  and  the 
interactions  between  the  waste  and  the 
repository.  In  the  entire  process  of 
narrowing  the  number  of  potentially 
acceptable  sites  to  one,  this  phase  will 
be  the  first  time  it  is  possible  to  conduct 
such  a  complete  performance 
assessment.  This  assessment  requires 
the  detailed  information  that  can  be 
obtained  only  during  site 
characterization. 

Before  preparing  a  draft 
environmental  impact  statement  the 
DOE  will  hold  a  scoping  meeting  in  the 
vicinity  of  each  site  to  receive  comments 
on  the  issues  that  should  be  addressed. 
The  draft  environmental  impact 
statement  will  be  released  for  public 
review  and  comment.  After  preparing  a 
final  environmental  impact  statement, 
the  Secretary  will  recommend  that  the 
President  approve  one  of  the  sites  for 
development  as  a  repository.  This 
environmental  impact  statement  will  be 
submitted  to  the  President  and  to  the 
public  as  part  of  a  comprehensive 
statement  of  the  basis  for  this 
recommendation.  This  statement  will 
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also  contain  speciHc  technical  material 
and  comments  by  outside  parties 
(Federal  agencies.  States,  and  affected 
Indian  tribes),  as  required  by  the  Act. 

If  the  President  approves  the 
recommendation,  he  will  recommend  the 
site  to  Congress,  and  the  DOE  will  have 
completed  its  part  of  the  site-selection 
phase.  The  remainder  of  the  process  of 
obtaining  final  approval  of  the  site  and 
final  authority  for  constructing  a 
repository  was  described  above  in 
Section  I.A.  The  DOE's  schedule  and 
cost  estimates  for  the  repository 
program  are  presented  in  the  draft 
mission  plan  (2).  which  was  released  for 
review  and  comment  in  April  1984. 

n.  Development  of  the  Guidelines 
Through  Consulation.  Public  Comment, 
and  NRG  Goncunence 

After  explaining  the  original  basis  for 
the  guidelines,  this  section  discusses  the 
process  of  consultation  and  comment  as 
well  as  NRC  concurrence.  It  also 
summarizes  the  major  changes  that 
resulted  from  these  processes. 

A.  Basis  for  the  Proposed  Guidelines 

After  the  Act  was  passed,  the  DOE 
assembled  a  task  force  of  program 
experts  to  prepare  proposed  guidelines.' 
The  task  force  began  by  considering  the 
criteria  used  earlier  in  the  National 
Waste  Terminal  Storage  (NWTS) 
Program,  including  its  own  program 
objectives,  system  performance  criteria, 
and  site  performance  criteria  (3.4);  other 
sets  of  criteria  defined  for  geologic 
repositories  by  the  National  Academy  of 
Sciences  (5),  the  International  Atomic 
Energy  Agency  (6),  and  earlier  programs 
in  the  United  States  (7,8);  advance 
information  made  available  by  the  NRC 
(11);  and  the  requirements  of  the  Act. 

Requirements  for  the  content  of  the 
guidelines  are  given  in  Section  112(a)  of 
the  Act.  The  guidelines  are  to  specify 
"detailed  geologic  considerations  that 
shall  be  primary  criteria"  for  site 
selection;  the  Act  also  requires  the 
guidelines  to  specify  "factors  that 
qualify  or  disqualify  any  site  from 
development  as  a  repository"  and  lists 
the  factors  to  be  included. 

In  developing  the  proposed  guidelines, 
great  care  was  taken  to  make  them 
compatible  with  existing  applicable 


'As  described  in  Section  U.B.  several  draft 
versions  of  the  siting  guidelines  have  been  released: 
the  proposed  guidelines  of  February  1983  and  the 
alternative  guidelines  of  May  1983.  both  of  which 
were  issued  for  public  review  and  comment:  the 
revised  guidelines  of  August  1983.  which  served  as  a 
basis  for  additional  consultation  with  States.  Indian 
tribes,  and  Federal  agencies:  and  the  revised 
guidelines  of  November  1983.  which  were  sent  to 
the  NRC  for  concurrence.  The  flnal  guidelines 
issued  herewith  reflect  the  NRC's  final  concurrence 
deciflton. 


regulations  (12,13)  and  with  the 
regulations  that  had  been  recently 
proposed  by  the  NRC  and  the  EPA 
concerning  the  disposal  of  high-level 
radioactive  waste  and  spent  nuclear  fuel 
in  geologic  repositories.  The  NRC  had 
by  then  nearly  completed  the  pertinent 
technical  criteria  (14),  and  the  EPA  had 
issued,  for  public  comment,  proposed 
environmental  standards  (15).  The 
proposed  guidelines  referred  frequently 
to  these  criteria  and  standards  through 
direct  quotations  and  paraphrasing. 

B.  Consultation  and  Public  Comment 

Section  112(a)  of  the  Act  requires  that, 
before  issuing  siting  guidelines,  the  DOE 
(1)  consult  with  the  Council  on 
Environmental  Quality,  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Director  of  the 
Geological  Survey,  and  interested 
Governors  and  (2)  obtain  the 
concurrence  of  the  NRC.  To  comply 
more  effectively  with  these 
requirements,  the  DOE  developed  the 
guidelines  through  a  notice-and- 
comment  procedure  that  enhanced  the 
opportunity  for  general  public 
participation.  On  February  7, 1983,  the 
proposed  guidelines  were  published  in  . 
the  Federal  Register  (48  FR  5670)  for 
public  review  and  comment.  The  notice 
that  accompanied  the  publication 
specified  a  45-day  public-comment 
period  ending  on  March  24, 1983.  The 
formal  comment  period  was 
subsequently  extended  (48  FR  8289)  to 
April  7, 1983,  in  response  to  numerous 
requests  for  additional  time.* 

In  addition  to  publishing  the  proposed 
guidelines  in  the  Federal  Register  of 
February  7, 1983.  the  DOE  specifically 
solicited  review  and  comment  by 
mailing  copies  of  the  guidelines  to  the 
Governors  of  the  6  States  previously 
identified  as  having  potentially 
acceptable  sites  for  the  first  repository 
(Louisiana,  Mississippi,  Texas,  Utah, 
Nevada,  and  Washington)  and  the  17 
States  containing  crystalline-rock 
formations  being  studied  for  the  second 
repository;  to  interested  Federal 
agencies;  to  more  than  4000  individuals 
who  had  previously  commented  on,  or 
inquired  about,  various  aspects  of  the 
NWTS  Program;  and  to  approximately 
200  public-interest  and  consumer  groups. 

During  the  public-comment  period,  the 
DOE  held  a  series  of  regional  public 
hearings  to  receive  comments  on  the 
guidelines.  These  hearings  were  held  in 
Chicago,  Illinois,  on  March  4, 1983;  in 
New  Orleans,  Louisiana,  on  March  7;  in 
Washington,  D.C.,  on  March  10;  in  Salt 


'The  [X3E  was  actually  able  to  consider  all  late 
comments,  some  of  which  were  not  received  until  as 
late  as  May  2a 


Lake  City,  Utah,  on  March  14;  and  in 
Seattle,  Washington,  on  March  21. 
Record  transcripts  were  prepared  for  all 
of  the  hearings,  and  the  panels  that  had 
conducted  the  hearings  prepared 
summary  reports  for  DOE  review. 

To  explain  and  discuss  the  guidelines, 
the  DOE  staff  met  individually  with 
officials  from  the  six  States  with 
potentially  acceptable  sites.  These 
consultations  included  meetings  in 
Louisiana  on  February  25, 1983,  in 
Mississippi  on  March  3  and  March  25,  in 
Utah  on  March  3,  in  Texas  on  March  18, 
in  Nevada  on  March  23,  and  in 
Washington  State  on  March  25,  Also,  on 
February  10, 1983,  a  group  meeting  with 
representatives  of  interested  crystalline- 
rock  states  was  held  in  Chicago  to 
discuss  the  provisions  of  the  Act  as  well 
as  the  proposed  guidelines. 

During  this  period  of  comment  and 
consultation,  the  DOE  received  119 
written  replies  containing  about  2000 
separate  comments;  at  the  5  public 
hearings,  57  persons  provided  oral 
comments.  Among  the  commenters  were 
private  citizens  and  representatives  of 
Federal,  State,  and  local  governments; 
Native  American  groups;  and 
organizations  that  could  be  classified  as 
special-interest  or  public-interest 
groups. 

Near  the  end  of  the  comment  period 
for  the  proposed  guidelines  of  February 
1983,  the  DOE  reconvened  the  task  force 
that  had  developed  the  proposed 
guidelines.  After  categorizing  and 
analyzing  the  comments,  the  task  force 
drafted  a  set  of  alternative  guidelines 
and  a  comment-response  document  (16) 
that  summarized  the  comments, 
discussed  the  issues  raised  in  the 
comments,  and  showed  how  the 
comments  had  been  addressed  in  the 
alternative  guidelines. 

The  interested  States  (i.e..  the  States 
containing  potentially  acceptable  sites 
and  the  States  containing  the 
crystalline-rock  formations  under 
consideration  for  the  second  repository) 
had  commented  that  they  needed  more 
than  the  notice-and-comment  procedure 
if  the  consultation  afforded  by  the  Act 
were  to  meet  their  needs.  Therefore,  on 
May  11, 1983,  the  DOE  sponsored  a 
plenary  consultation  meeting  with  the 
interested  States  to  set  up  a  framework 
for  continued  consultation.  At  this 
meeting,  held  in  Dallas,  Texas,  the 
States  expressed  a  strong  desire  for 
additional  opportunities  to  comment  on 
the  guidelines.  To  accommodate  this 
request,  an  expanded  consultation 
program  was  developed;  it  was 
structured  around  consultation  meetings 
with  the  individual  States  and  a  plenary 
session  when  the  guidelines  neared  their 
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final  form.  The  States  requested  that 
sufficient  time  be  allowed  for  the  review 
and  that  additional  opportunity  for 
public  involvement  be  provided.  On 
May  27. 1983.  copies  of  the  draft 
comment-response  document  and  the 
alternative  guidelines  were  forwarded  to 
the  States  and  Federal  agencies. 

The  DOE  also  made  these  documents 
available  to  the  public  for  review  and 
comment.  A  notice  of  availability, 
published  in  the  Federal  Register  on 
June  7, 1983  (48  FR  26441),  announced  a 
30-day  comment  period,  the  second  such 
period  in  the  development  of  the 
guidelines.  The  notice  made  it  clear  that 
these  alternative  guidelines  were 
intended  not  to  supersede  the  proposal 
of  February  7, 1983,  but  rather  to  serve 
as  an  alternative  to  the  guidelines 
originally  prepared  that  would  be 
considered  in  writing  the  final 
guidelines.  Copies  of  the  alternative 
guidelines  were  mailed  to  the  persons 
and  groups  who  had  been  on  the  mailing 
list  for  the  proposed  guidelines,  to 
anyone  who  had  asked  to  be  added  to 
the  list,  to  those  who  had  submitted 
comments  on  the  proposed  guidelines,  to 
participants  in  the  public  hearings  on 
the  guidelines,  and  to  the  participants  in 
hearings  held  to  scope  the 
environmental  assessments.  Moreover, 
copies  of  both  the  draft  comment- 
response  document  and  the  alternative 
guidelines  were  placed  in  10  DOE 
reading  rooms  across  the  country  as 
well  as  in  156  libraries  in  23  States. 

Individual  consultation  meetings  were 
then  scheduled  with  the  six  States 
containing  potentially  acceptable  sites, 
and  both  individual  and  group  meetings 
were  scheduled  with  the  States 
containing  crystalline-rock  formations. 
The  purpose  of  these  meetings  was  to 
discuss  the  differences  between  the 
proposed  guidelines  and  the  alternative 
guidelines  and  to  identify  and  discuss 
outstanding  issues.  The  meetings  were 
held  on  the  following  dates:  Texas  on 
June  27  and  28, 1983.  Nevada  on  June  29. 
Mississippi  on  June  29  and  30, 
Washington  on  June  30.  Louisiana  on 
July  6,  and  Utah  on  July  8,  Vermont  on 
June  14,  Maine  on  June  15.  New  York  on 
June  16.  Wisconsin  on  June  20.  Michigan 
on  June  21,  and  Minnesota  on  June  27.  In 
addition,  a  group  meeting  attended  by 
eleven  of  the  crystalline-rock  States  was 
held  in  Columbus,  Ohio,  on  June  29. 

The  DOE  conducted  similar 
consultation  meetings  with  several 
Federal  agencies:  the  Council  on 
Environmental  Quality  (June  21),  the 
U.S.  Geological  Survey  (June  24),  the 
NRC  (June  26),  the  Department  of  the 
Interior  (June  28),  and  the  Department  of 
Transportation  and  the  EPA  (June  29). 


After  these  consultation  meetings  and 
the  end  of  the  second  public-comment 
period  on  July  7. 1983,  the  DOE  task 
force  reconvened  to  analyze  and 
consider  the  additional  comments 
received.  Some  75  written  responses 
arrived  during  the  second  comment 
period;  they  contained  about  900 
separate  comments.  Revised  guidelines 
that  refiected  the  comments  on  both  the 
proposed  and  the  alternative  guidelines 
were  then  drafted.  In  addition,  the 
comment-response  document  which 
explains  the  disposition  of  comments  on 
the  projMJsed  guidelines  of  February 
1983,  was  prepared  for  publication  in 
final  form  (16);  it  had  been  released  in 
draft  form  on  May  27. 1983. 

On  August  1, 1983.  the  revised 
guidelines  were  forwarded  to  the  States 
for  their  information,  and  on  August  19  a 
second  plenary  consultation  meeting 
was  held  in  Dallas,  Texas,  to  receive 
comments  on  the  remaining  issues  that 
were  of  general  concern  to  the  States. 
Modified  as  necessary  in  response  to 
comments  from  the  States,  these  revised 
guidelines  of  August  1983  were  later 
sent  to  the  States  for  their  information 
and  submitted  to  DOE  management  for 
review  and  approval.  The  DOE- 
approved  guidelines  were  thus 
developed  after  two  formal  public- 
comment  periods  and  two  rounds  of 
consultation  with  the  interested  States, 
including  both  individual  and  plenary 
sessions.  Numerous  changes  were  made 
to  the  guidelines  in  response  to 
comments  from  the  public.  State 
consultations,  and  the  NRC  concurrence 
interactions,  but,  with  respect  to  scope 
and  issues,  the  guidelines  being 
finalized  here  do  not  di^er  substantially 
from  those  that  were  initially  proposed. 

C  NRC  Concurrence 

On  November  22. 1963.  the  DOE 
submitted  the  guidelines  to  the  NRC  for 
concurrence.  At  the  same  time,  the  DOE 
mailed  copies  to  States  and  to  more  than 
1200  persons  and  organizations  on  the 
guidelines  mailitig  list;  copies  were  also 
placed  in  DOE  reading  rooms  and  State 
libraries. 

The  NRC  had  earlier  found  (48  FR 
39536)  that  its  concurrence  proceeding  is 
not  a  rulemaking  and  hence  did  not 
require  notice  and  opportunity  for  public 
comment.  Nevertheless,  in  order  to 
accommodate  requests  to  structure  the 
concurrence  process  on  a  notice-and- 
comment  rulemaking  and  to  crystallize 
the  issues,  the  NRC  decided  to  accept 
written  comments  and  to  conduct  a 
public  meeting  on  the  siting  guidelines. 
On  December  15. 1983.  the  NRC 
described  its  decision-making  process 
and  set  forth  the  procedural  format  for  a 
public  meeting  on  the  siting  guidelines 


(48  FR  55789).  In  this  notice,  the  NRC 
scheduled  the  public  meeting  for 
January  11. 1984,  and  requested  that  any 
written  comments  on  the  guidelines  be 
submitted  to  the  NRC  by  January  9, 1984. 
At  the  public  meeting  on  January  11.  the 
period  for  receiving  written  comments 
on  the  guidelines  was  extended  to 
February  1. 1984. 

The  NRC  applied  the  following 
criteria  in  making  its  preliminary 
concurrence  decision: 

1.  The  siting  guidelines  must  not  be  in 
conflict  with  10  CFR  Part  60. 

2.  The  siting  guidelines  must  not 
contain  provisions  that  might  lead  the 
DOE  to  select  sites  that  would  not  be 
reasonable  alternatives  for  an 
environmental  impiact  statement 

3.  The  siting  guidelines  should  not 
contain  provisions  that  are  in  conflict 
with  the  Act 

On  March  14. 1984.  the  NRC 
announced  (49  FR  9650)  that  on  the 
basis  of  these  criteria,  the  NRC  would 
concur  in  the  siting  guidelines  provided 
that  the  DOE  met  the  following 
conditions: 

1.  Amended  the  siting  guidelines  to 
recognize  NRC's  jurisdiction  for  the 
resolution  of  differences  between  the 
guidelines  and  10  CFR  Part  60. 

2.  Committed  to  obtain  the  NRC's 
concurrence  on  revisions  to  the  siting 
guidelines  that  relate  to  NRC 
jurisdiction. 

3.  Revised  the  siting  guidelines  as 
follows: 

a.  Modified  its  use  of  high  effective 
porosity  to  limit  its  use  to  those 
situations  that  could  be  considered  as  a 
favorable  siting  condition. 

b.  Committed  to  revise  its  siting 
guidelines  on  the  unsaturated  zone  so 
that  they  are  consistent  with  the  final 
NRC  amendments  on  the  unsaturated 
zone. 

c.  Moved  the  favorable  condition  on 
ground-water  with  a  high  total- 
dissolved-solids  concentration  from 

S  960.4-2-l(b)  to  Section  960.4-2-6-1. 
where  effects  on  natural  resources  are 
considered. 

d.  Did  not  frame  its  guidelines  such 
that  a  1000-year  ground-water  travel 
time  (10  CFR  60.113)  would  be  adjusted, 
particularly  in  the  early  stages  of  site 
selection. 

e.  Deleted  the  word  "permanently" 
from  its  definition  of  "disturbed  zone.' 

f.  Clarified  the  meaning  of  "short- 
term"  extreme  erosion  and  revised  the 
guidelines  as  appropriate. 

g.  Deleted  the  word  "significant"  from 
(  960.4-2-8-l(c)(2))  of  the  siting 
guidelines,  where  reference  is  made  to 
"evidence  of  significant  subsurface 
mining." 
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h.  Modified  the  guidelines  so  that  they 
are  consistent  with  the  Commission's 
dennition  of  "anticipated"  and 
"unanticipated"  processes  and  events. 

i.  Modified  the  guidelines  so  that 
potentially  adverse  conditions  would  be 
considered  if  they  affect  isolation  within 
the  controlled  area  even  though  the 
condition  may  occur  outside  the 
controlled  area. 

4.  Modified  the  siting  guidelines  to 
make  clear  that  engineered  barriers 
cannot  constitute  a  compensating 
measure  for  deficiencies  in  the  geologic 
media  during  site  screening. 

5.  Specified  in  greater  detail  how  the 
guidelines  will  be  applied  at  each  siting 
stage,  including  site  nomination  and 
characterization  (for  example,  specified 
in  the  implementation  guidelines  which 
guidelines  would  be  applied  at  each 
stage  of  site  screening). 

6.  Supplemented  the  guidelines  to 
indicate  the  kinds  of  information 
necessary  for  DOE  to  make  decisions  on 
the  nomination  of  at  least  five  repository 
sites  and  subsequently  recommending 
three  sites  to  the  President  for 
characterization. 

7.  Added  additional  disqualifying 
conditions  to  the  guidelines  with 
sufficient  specificity  to  ensure  that 
unacceptable  sites  are  eliminated  as 
early  as  practicable.  Disqualifying 
conditions  should  be  provided  for  those 
factors  specified  in  Section  112(a)  of  the 
Act,  including  seismic  activity,  atomic 
energy  defense  activities,  proximity  to 
water  supplies,  the  effect  upon  the  rights 
of  users  of  water,  the  location  of 
valuable  natural  resources,  hydrology, 
geophysics,  proximity  to  populations, 
and  proximity  to  components  of  the 
National  Park  System,  the  National 
Wildlife  Refuge  System,  the  National 
Wild  and  Scenic  Rivers  System,  the 
National  Wilderness  Preservation 
System,  and  National  Forest  Lands. 

In  announcing  its  preliminary 
concurrence  decision,  the  NRC  invited 
public  comment  on  the  preceding 
conditions.  Copies  of  all  comments 
submitted  to  the  NRC  were  provided  to 
the  DOE  and  considered  in  developing 
this  final  rule.  The  NRC  also  instructed 
its  staff  to  meet  with  DOE 
representatives  to  discuss  the  NRC's 
conditions  and  the  DOE's  proposals  for 
their  resolution.  Six  meetings  were 
subsequently  held,  beginning  on  March 
14. 1984.  and  ending  on  May  3, 1984; 
these  meetings  were  open  to  the  public, 
which  was  invited  to  comment  at  the 
end  of  each  meeting.  To  accommodate 
those  interested  in  the  transactions  of 
these  meetings,  the  DOE  made  copies  of 
the  transcripts  or  minutes  of  the 
meetings  available  to  the  public  in  the 
DOE  public  reading  rooms. 


The  preliminary  concurrence 
conditions  and  ensuing  meetings 
between  the  NRC  and  DOE  staffs 
resulted  in  a  number  of  changes  to  the 
guidelines  (see  Sections  III.A  and  IV.B). 
The  guidelines,  reflecting  the  DOE's 
response  to  the  NRC's  concurrence 
conditions,  were  forwarded  to  the  NRC 
for  its  final  concurrence  on  May  14, 
1984,  with  copies  mailed  to  the 
interested  States,  ejected  Indian  tribes, 
and  appropriate  Federal  agencies. 

On  lune  11, 1984,  the  NRC's  Executive 
Director  for  Operations  submitted  to  the 
Commissioners  a  policy  paper  (SECY- 
84-233)  proposing  a  final  decision 
(concurrence)  on  the  guidelines  of  May 
1984.  The  Commission  then  scheduled  a 
meeting  on  this  subject  on  )une  22, 1984. 
At  this  meeting,  the  Commissioners 
heard  comments  on  the  guidelines  by 
several  interested  States  and  Indian 
tribes  as  well  as  a  presentation  by  the 
DOE.  The  Commissioners  then  reviewed 
and  discussed  the  issues  raised  about 
the  guideline  revisions  made  in  response 
to  the  NRC's  preliminary  concurrence 
conditions.  As  a  result  of  these 
discussions,  the  NRC  and  the  DOE 
agreed  to  make  three  changes  in  the 
guidelines  (see  Section  IV.B  for  more 
detailed  discussions): 

1.  Revise  S  960.1  of  the  guidelines  to 
agree  to  submit  to  the  NRC  for  its 
concurrence  all  future  revisions  of  the 
guidelines  rather  than  only  the 
"revisions  relating  to  NRC  jurisdiction." 

2.  Delete  from  S  960.3-2-3,  which 
specifies  the  procedure  to  be  followed  in 
recommending  sites  for  characterization, 
the  following  sentence:  "Such 
recommendation  shall  include  a 
preliminary  determination  by  the 
Secretary,  referred  to  in  Section  114(f)  of 
the  Act,  that  such  sites  are  suitable  for 
the  development  of  repositories  under 
the  guidelines  of  Subparts  C  and  D." 

3.  Revise  S  960.3-1-5,  "Basis  for  Site 
Evaluations,"  to  clarify  that,  in 
considering  engineered  barriers  for  the 
purpose  of  obtaining  realistic  source 
terms,  it  is  necessary  to  establish  the 
sensitivity  of  the  natural  barriers  to  the 
engineered  barriers. 

The  Commissioners  then  voted 
unanimously  to  grant  concurrence  on 
the  guidelines  submitted  by  the  DOE  on 
May  14. 1984,  as  revised  at  the  ]une  22 
meeting.  In  the  formal  statement  of  their 
final  decision,  dated  July  3, 1984,  and 
published  on  July  10  (49  FR  28130),  the 
Commissioners  concluded  'on  the  basis 
of  a  review  of  the  public  comments,  that 
the  preliminary  decision  need  not  be 
modified  nor  is  there  a  need  to  add  new 
conditions"  and  that  the  DOE  had 
"satisfactorily  resolved  the  conditions 
set  forth  in  the  Commission's 
preliminary  decision." 


D.  Major  Changes  in  Guideline 
Structure  and  Format  Resulting  From 
the  Comment,  Consultation,  and 
Concurrence  Process 

The  consultation,  comment,  and 
concurrence  process  produced  changes 
in  the  format  and  structure  of  the 
guidelines.  These  changes  are  discussed 
below.  (See  also  Section  III  for 
responses  to  general  comments  on  the 
guidelines.) 

The  commenters  generally  supported 
the  structure  of  the  alternative 
guidelines.  After  considering  the 
comments  received,  the  DOE  task  force 
decided  to  retain  the  structure  of  t}ie 
alternative  guidelines  issued  on  May  27, 
1983.  The  task  force  had  altered  the 
basic  structure  of  the  guidelines  in 
response  to  many  comments  requesting 
an  explanation  of  the  relative 
importance  of  the  various  guidelines  and 
the  order  in  which  they  will  be  used. 
The  revised  organization  separates  the 
guidelines  into  two  distinct  sets 
governing  the  postclosure  and  the 
preclosure  periods.  This  separation 
makes  clear  the  differences  in  the  roles 
played  by  the  individual  guidelines  that 
pertain  to  the  siting,  construction, 
operation,  closure,  and  decommissioning 
of  a  repository  (preclosure  guidelines  in 
Subpart  D)  and  by  those  that  pertain  to 
the  long  time  periods  after  a  repository 
is  closed  (postclosure  guidelines  in 
Subpart  C).  The  reorganization  allows 
the  DOE — in  evaluating  safety, 
environmental  impacts,  socioeconomic 
effects,  and  costs — to  clearly  distinguish 
the  unique  concerns  about  a  repository 
from  the  more  common  and  more 
familiar  concerns  about  constructing 
and  operating  large-scale  mining 
projects  and  nuclear  facilities.  The 
reorganization  thus  emphasizes  the 
unique  mission  of  a  geologic  repository. 
As  explained  in  Section  IV.A,  it  also 
makes  explicit  the  priorities  that  the 
DOE  intends  to  assign  to  the  guideline 
groupings  in  making  siting  decisions. 

Another  general  change  was  made  in 
response  to  comments  on  the  alternative 
guidelines.  As  discussed  in  more  detail 
in  Section  III,  this  change  was  a  revision 
in  format,  particularly  the  addition  of 
explicit  qualifying  conditions. 

Other  changes,  made  in  response  to  a 
number  of  comments  and  the  NRC's 
preliminary  concurrence  conditions, 
were  to  define  more  precisely  the  way  in 
which  the  guidelines  are  to  be  applied. 
The  directions  for  their  application  are 
given  in  the  implementation  guidelines 
(§  960.3),  which  have  been  revised  to 
satisfy  the  NRC's  concerns  and 
amplified  with  two  new  appendices. 
Section  IV.B  of  this  notice  explains  both 
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the  implementation  process  and  how  the 
DOE  intends  to  apply  the  guidelines. 

The  changes  described  above  revised 
the  format  of  the  guidelines,  refined 
their  structure,  and  clarified  how  they 
will  be  applied.  They  did  not  change  the 
content  or  the  meaning  of  the  individual 
guidelines.  Changes  in  content  stemmed 
from  the  comments  about  individual 
guidelines  or  the  NRC's  preliminary 
concurrence  conditions;  they  are 
addressed  in  the  comment-response 
document  (16)  and  in  Section  IV.B. 
However,  throughout  the  guideline- 
development  process,  the  scope  of  the 
guidelines  and  the  issues  associated 
with  the  guidelines  remained 
substantially  the  same. 

III.  General  Issues  Raised  in  the 
Consultation,  Comment,  and 
Concurrence  Process 

Many  of  the  comments  on  both  the 
proposed  and  the  alternative  guidelines 
were  highly  specific,  dealing  with 
paticular  guidelines;  these  are 
discussed  in  the  comment-response 
document  (16)  and  in  Section  IV.  Other 
comments  were  general,  covering  many 
or  all  of  the  guidelines,  or  they  were 
directed  at  the  consultation  process 
itself;  these  comments  are  discussed 
below.  Many  of  the  comments,  however, 
were  concerned  with  issues  that  are  not 
related  to  the  guidelines;  among  them 
were  issues  that  pertained  to  the 
geologic  repository  program,  such  as  the 
need  for  additional  research  on  waste 
disposal;  questions  about  the  properties 
of  a  specific  rock  type;  and  statements 
against  the  use  of  nuclear  power  plants. 
Since  these  issues  lie  outside  the  scope 
of  the  guidelines,  they  are  not  addressed 
in  this  notice. 

A.  General  Comments  on  the  Guidelines 

The  general  comments  on  the 
guidelines  were  divided  into  five 
categories:  the  use  of  proposed  EPA  and 
NRC  regulations,  the  vagueness  and 
lack  of  specificity  in  the  guidelines,  the 
lack  or  inadequacy  of  qualifying  and 
disqualifying  conditions,  the  lack  of 
weighting  factors,  and  the  lack  of 
definition  of  the  site-screening  process. 
The  sections  that  follow  contain  brief 
summaries  of,  and  responses  to,  the 
comments  received  on  both  the 
proposed  and  the  alternative  guidelines 
as  well  as  the  NRC's  preliminary 
concurrence  conditions. 

1.  The  Use  of  Proposed  EPA  and  NRC 
Regulations 

Many  comments  objected  to  the 
DOE's  basing  its  guidelines  on  proposed 
NRC  and  EPA  regulations.  Some 
comments  expressed  concern  that 
guidelines  based  on  those  regulations 


might  be  defective  because  the 
regulations  had  not  yet  been  issued  in 
final  form.  Others  felt  that  the  DOE 
should  not  use  standards  issued  by 
other  agencies  but  should  develop  the 
guidelines  independently.  The  EPA  and 
NRC  staffs  found  the  use  of  their 
proposed  regulations  in  the  DOE 
guidelines  appropriate.  Some 
commenters  requested  that  the 
guidelines  be  made  more  explicitly 
consistent  with  the  proposed  EPA 
standards  and  with  the  NRC  criteria  and 
that  they  be  modified  in  the  future  when 
the  final  EPA  standards  are  issued. 

Geologic  repositories  must  be 
constructed,  operated,  and  closed  in 
accordance  with  the  EPA  and  NRC 
regulations.  The  central  fixture  of  both 
of  these  regulations  is  the  chosen  site; 
the  NRC,  through  a  licensing  action  that 
will  permit  repository  construction,  will 
make  the  ultimate  decision  on  the 
technical  adequacy  of  the  site  proposed 
by  the  DOE.  A  site  is  therefore  the 
objective  of  the  DOE  siting  program,  and 
the  guidelines  could  not  guide  the  siting 
process  without  reference  to  every 
particular  of  that  objective.  The  NRC 
criteria  (10  CFR  Part  60)  have  now  been 
published  in  final  form  (17),  and  their 
compatibility  with  the  guidelines  has 
been  verified  by  the  NRC,  which  used 
absence  of  conflict  with  10  CFR  Part  60 
as  one  of  the  criteria  for  concurrence.  In 
the  event  of  a  conflict  between  the 
guidelines  and  either  10  CFR  Part  60  or 
40  CFR  Part  191,  these  NRC  and  EPA 
regulations  will  supersede  the  guidelines 
and  constitute  the  operative  requirement 
in  any  application  of  the  guidelines. 

2.  Vagueness  and  Lack  of  Specificity  in 
the  Guidelines 

A  large  number  of  commenters  felt 
that  the  guidelines  were  too  vague  to  be 
useful.  A  nearly  equal  number  requested 
more-specific  wording  and  additional 
quantitative  values;  among  them  were 
numerous  general  suggestions  for 
changes  in  the  guidelines.  Several 
commenters  felt  that  the  guidelines  did 
not  cover  enough  topics.  Some,  however, 
expressed  satisfaction  with  the  level  of 
detail  in  the  guidelines,  feeling  that  site- 
specific  numerical  criteria  are 
inappropriate  in  general  guidelines  that 
are  to  be  used  in  various  stages  of  the 
site-selection  process  and  applied  to  the 
evaluations  of  different  host  rocks.  A 
few  suggested  that  rock-specific 
guidelines  should  be  developed  for  each 
rock  type  under  consideration, 
especially  for  the  early  stages  of 
screening. 

Several  conunents  indicated  that  the 
alternative  guidelines  represented  a 
significant  improvement  over  the 


proposed  guidelines  in  terms  of 
specificity. 

In  developing  the  guidelines,  there 
were  two  possible  approaches:  (1)  to 
develop,  for  each  guideline,  numerical 
limits  that  must  be  met  for  a  site  to  be 
acceptable  or  (2)  to  develop  generic 
qualitative  guidelines  to  be  used  as  a 
basis  for  comparing  sites. 

The  first  approach  would  require 
setting  numerical  limits  on  the 
characteristics  of  a  site — for  example, 
on  its  geometrical  configuration  and  the 
geologic,  geochemicai,  and  hydrologic 
characteristics  of  the  host  rock.  This 
approach  would  disqualify  sites  with 
characteristics  that  fail  to  meet  the 
limits;  only  sites  that  met  the  numerical 
limits  would  remain  under 
consideration.  Though  appearing  to 
sharply  discriminate  against 
unacceptable  sites,  such  an  approach 
would  ignore  the  most  important  aspect 
of  a  repository — that  is,  the  ability  of  its 
parts  to  work  together. 

For  example,  the  time  it  would  take 
radionuclides  to  travel  from  a  repository 
to  the  accessible  environment,  once  they 
were  released  from  a  waste  package, 
depends  on  (1)  the  length  of  the  path 
t;'aveled:  (2)  the  retardation  of 
radionuclides,  which  depends,  in  a 
complex  way,  on  the  physical  and 
chemical  properties  of  the  geologic 
environment;  and  (3)  the  velocity  of 
ground-water  flow,  which  in  turn 
depends  on  the  hydraulic  conductivity, 
the  hydraulic  gradient,  and  the  porosity 
of  the  geohydrologic  system.  In  a  host 
rock  with  a  low  retardation  potential,  a 
long  path  or  a  low  velocity  can  provide 
long  travel  times  and.  hence,  confidence 
that  a  site  is  safe.  In  a  host  rock  with  a 
more  rapid  flow,  a  long  path  or  a  high 
retardation  potential  can  provide  this 
confidence.  No  single  numerical  value 
for  any  one  of  these  three  features  is 
either  necessary  or  sufficient  for  safety; 
to  determine  whether  a  respository  site 
is  safe,  the  three  features  must  be 
considered  in  combination. 

As  this  simple  example  illustrates,  the 
geologic,  hydrologic,  and  geochemicai 
conditions  of  a  site  will  interact  in 
affecting  the  performance  of  a 
repository.  An  assessment  of  the 
performance  of  a  complete  repository 
must  take  into  account  these  and  other  . 
conditions.  A  detailed  assessment  of 
this  performance  will  not  be  possible 
until  after  site  characterization,  because 
the  performance  depends  on  many 
complex,  interdependent  conditions, 
such  as  the  lengths  of  time  the  waste 
canisters  can  be  expected  to  remain 
intact,  the  rates  at  which  the  waste 
might  be  leached  from  the  wa'ste  form, 
and  the  rates  of  radionuclide  transport 


47722       Federal  Register  /  Vol.  49.  No.  236  /  Thursday.  December  6.  1984  /  Rules  and  Regulations 


discussed  earlier.  Independently 
establishing  numerical  requirements  for 
parts  of  the  site  without  recognizing  that 
they  are  interdependent  would  severely 
limit  the  flexibility  of  the  DOE  in 
designing  the  most  effective  waste- 
isolation  system  and  of  the  NRC  in 
licensing  it. 

The  DOE.  therefore,  selected  the 
second  approach— developing  generic 
qualitative  guidelines  as  a  basis  for 
comparing  sites.  The  DOE  believes  that 
generic  qualitative  guidelines  are  most 
appropriate  for  comparing  and 
evaluating  sites  that  are  in  different 
geohydrologic  settings  and  host  rocks, 
especially  where  the  features  of  each 
site  must  work  together,  as  a  complete 
system,  to  prevent  the  release  of 
radioactive  material.  Comparative 
evaluations  must  therefore  consider  the 
interactive  elements  in  coming  to  a 
definitive  flnding  with  regard  to  each 
feature  or  each  guideline.  To  make  the 
guidelines  useful  and  directly  applicable 
early  in  the  siting  process,  the  DOE 
identified  conditions  that  qualify  and 
disqualify  sites,  as  well  as  conditions 
that  are  considered  to  be  favorable  and 
conditions  that  are  considered  to  be 
potentially  adverse.  These  four 
conditions  are  explained  in  Section 
IV.A. 

Some  commenters  appeared  not  to 
realize  that  the  general  guidelines  will 
be  the  basis  for  more  quantitative 
analyses  in  the  later  phases  of  siting. 
The  site-characterization  plans  to  be 
prepared  before  sinking  exploratory 
shafts  at  candidate  sites  will  identify 
site-specific  issues,  derived  from  the 
guidelines,  that  affect  the  suitability  of 
each  site  for  development  as  a 
repository.  Furthermore,  an  important 
basis  for  the  final  selection  of  a  site  for 
development  will  be  detailed 
performance  assessments  (Section  I.B.4), 
which  will  be  fully  quantitative 
evaluations  of  the  ability  of  the 
characterized  sites  to  meet  the  system 
guidelines. 

3.  Lack  or  Inadequacy  of  Qualifying  and 
Disqualifying  Conditions 

Many  commenters  objected  to  the 
lack  of  explicitly  labeled  qualifying 
conditions  in  the  proposed  guidelines; 
many  felt  that  the  guidelines  should 
contain  more  disqualifying  conditions 
and  that  they  should  be  strengthened. 
Others  suggested  that  qualifying  and 
disqualifying  conditions  should  be 
stated  in  qualitative  terms.  The 
comments  contained  numerous 
suggestions  for  rewording  these 
conditions  and  for  adding  new 
statements  to  them.  Some  comments 
indicated  that  each  guideline  should 
contain  a  specific  disqualifying 


condition,  and  some  suggested  that  the 
DOE  state  the  inverse  of  the  qualifying 
condition  as  a  disqualifying  condition. 
The  comments  revealed  an  apparent 
misunderstanding  about  the  purposes  of 
the  qualifying  and  the  disqualifying 
conditions. 

In  response  to  these  comments, 
qualifying  conditions  were  added  for  all 
guidelines,  additional  disqualifying 
conditions  were  developed,  and  the 
format  was  revised  to  indicate  explicitly 
which  conditions  are  required  for  the 
qualification  of  a  site  and  which 
conditions  would  be  disqualifying.  To 
answer  the  questions  raised  in  the 
comments  and  to  help  clear  up  the 
apparent  misunderstanding,  a 
discussion  of  the  structure  of  the 
guidelines  and  the  meaning  of  the 
conditions  is  presented  in  Section  IV.A 
of  this  notice. 

A  request  for  additional  disqualifying 
conditions  with  sufficient  specificity  to 
ensure  that  unacceptable  sites  are 
eliminated  as  early  as  practicable  was 
one  of  the  seven  NRC  preliminary 
concurrence  conditions  (see  Section 
II.C).  Specifically,  the  NRC  asked  that 
disqualifying  conditions  be  provided  for 
all  the  factors  specified  in  Section  112(a) 
of  the  Act.  All  of  the  factors  specified  in 
the  Act  had  been  accounted  for  in  the 
qualifying  conditions,  but,  as  explained 
in  Section  rV.A,  these  conditions  cannot 
be  used  early  in  the  siting  process. 

In  developing  the  guidelines,  the 
philosophy  of  the  DOE  had  been  to 
develop  for  system  and  technical 
guidelines  qualifying  conditions  stating 
those  conditions  that  a  site  must  meet  in 
order  to  be  considered  adequate  in 
terms  of  that  guideline.  Failure  to  meet 
the  qualifying  condition  of  any  guideline 
would  disqualify  a  site.  In  addition,  the 
DOE  identified  explicit  disqualifying 
conditions  that  were  considered  to  be  so 
adverse  as  to  disqualify  a  site  without 
further  investigation  if  they  were 
present.  The  number  of  these  very 
serious  disqualifying  conditions  was 
limited.  However,  in  view  of  the  NRC's 
concurrence  condition  7  and  the 
continuing  requests  by  the  States  and 
the  public  to  include  disqualifying 
conditions  for  at  least  each  of  the 
factors  specified  in  the  Act,  the  DOE 
reevaluated  the  factors  in  an  attempt  to 
develop  additional  applicable 
disqualifying  conditions.  As  a  result  of 
this  reevaluation  and  discussions  with 
the  NRC  staff,  the  DOE  added  new 
disqualifying  conditions  for  two 
postclosure  guidelines  (5  960.4-2-7, 
Tectonics,  and  §  960.2-4-a-l,  Natural 
Resources)  and  four  preclosure 
guidelines  (§  960.5-2-4,  Offsite 
Installations  and  Operations:  S  960.5-2- 


6,  Socioeconomic  Impacts;  {  960.5-2-10, 
Hydrology;  and  S  960.5-2-11,  Tectonics). 
In  addition,  the  DOE  revised  the 
disqualifying  conditions  for  two 
postclosure.guidelines  (S  960.4-2-1. 
Geohydrology,  and  S  960.4-2-6, 
Dissolution)  and  one  preclosure 
guideline  (§  960.5-2-5,  Environmental 
Quality).  The  specific  changes  are 
discussed  in  the  section-by-section 
analysis  of  Section  IV.B.  Furthermore.  10 
of  the  17  disqualifying  conditions 
included  in  the  final  guidelines  can  be 
applied  at  the  first  stage  of  the  site- 
selection  process;  they  are  identified  in 
Appendix  III  to  the  guidelines. 

4.  Lack  of  Weighting  Factors 

Among  the  comments  that  appeared 
most  frequently  were  suggestions  for  a 
weighting  system  for  using  the 
guidelines.  Many  commenters  felt  that  a 
weighting  system  would  make  it  easier 
to  review  and  control  decisions  made  in 
the  siting  process.  Many  pointed  out  that 
some  guidelines  will  be  more  important 
than  others  in  evaluating  sites  and  that 
to  rank  them  according  to  priority  would 
make  the  weighting  explicit.  Others 
suggested  that  the  guidelines  be  grouped 
qualitatively — for  example,  into 
collections  of  primary  and  secondary 
importance.  Still  others  warned  against 
the  ranking  of  general  guidelines 
intended  to  cover  interacting  features  of 
complex  systems  in  diverse  media. 

The  DOE  agrees  that  a  qualitative 
grouping  may  be  useful  in  guiding  the 
application  of  the  guidelines  at  certain 
steps  in  the  siting  process.  The 
implementation  guidelines  now  specify 
steps  at  which  particular  guidelines  are 
to  be  grouped  according  to  primary  and 
secondary  significance  as  well  as  the 
order  of  importance  to  be  assigned  to 
the  three  groups  of  preclosure 
guidelines. 

5.  Lack  of  Definition  of  the  Siting 
Process 

Many  commenters  felt  that  the  DOE 
had  not  explained  its  siting  process  well 
enough  to  make  the  proposed  or 
alternative  guidelines  understandable. 
The  comments  contained  a  number  of 
questions  about  the  history  of  the  siting 
process  before  the  Act  was  passed;  they 
also  questioned  its  relationship  to  the 
process  outlined  in  the  Act. 

Agreeing  that  further  explanation  of 
the  siting  process  would  be  helpful,  the 
DOE  has  provided  it  in  two  sections  of 
this  notice:  Section  I.B,  which  explains 
the  process,  and  Section  IV.B,  which 
discusses  the  application  of  the 
guidelines  during  the  siting  process. 
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B.  Comments  on  the  Consultation 
Process 

1.  Adequacy  of  the  Consultation  Process 

Many  of  the  comments  on  the 
proposal  of  February  7, 1983,  criticized 
the  consultation  process  for  the 
guidelines.  Some  said  that  consultation 
with  the  States  and  Federal  agencies 
had  not  been  adequate  and  had  not 
begun  early  enough,  and  some  stated 
that  early  consultation  would  have 
improved  the  proposed  guidelines.  One 
commenter  suggested  an  additional 
series  of  hearings  in  States  with 
potentially  acceptable  sites  after  final 
guidelines  have  been  prepared.  A 
number  of  commenters  also  requested 
specific  details  of  the  process  the  DOE 
intends  to  follow  for  consultation  with 
the  States  during  the  implementation  of 
the  guidelines. 

Many  of  the  commenters  complained 
that  the  time  allowed  for  review  and 
comment  on  the  guidelines  was  too 
short,  that  the  public  had  not  been 
adequately  notified  of  public  hearings, 
that  the  location  and  the  scheduling  of 
the  hearings  were  inconvenient,  and 
that,  before  publishing  final  guidelines, 
the  DOE  should  release  for  another 
round  of  public  comment  guideline 
revisions  resulting  from  public 
comments  on  the  proposed  guidelines. 
Also  raised  were  questions  about  the 
process  of  obtaining  NRC  concurrence 
and  future  revisions  of  the  guidelines  as 
allowed  by  the  Act,  especially  revisions 
made  to  reflect  possible  changes  in  the 
EPA  and  the  NRC  regulations  (see 
Section  III.A.l). 

The  Act  prescribed  a  time  period 
within  which  the  DOE  was  to  issue  final 
guidelines  and  a  process  for  consulting 
on  guideline  development.  As  explained 
in  Section  II,  the  DOE  greatly  expanded 
this  process  to  allow  wide  opportunity 
for  review  and  comment  on  the  draft 
guidelines  and  to  provide  for  continued 
consultation  with  States  and  Indian 
tribes  (see  also  the  comment-response 
document  (16)  for  more-detailed 
responses  to  the  comments  on 
consultation).  The  process  to  be 
followed  for  consultation  with  the  States 
during  the  implementation  of  the  final 
guidelines  will  be  specified  in  the 
consultation-and-cooperation 
agreements  that  will  be  negotiated  with 
the  affected  States  and  affected  Indian 
tribes  in  accordance  with  the  provisions 
of  the  Act. 

The  Act  allows  the  guidelines  to  be 
revised  as  necessary.  Such  revisions 
will  be  made  through  a  process  of  notice 
and  comment  in  accordance  with  the 
Administrative  Procedure  Act.  In 
response  to  the  NRC's  preliminary 
concurrence  condition  2  (Section  II.C) 


and  concerns  expressed  during  the 
NRC's  meeting  on  June  22. 1984.  the  DOE 
has  made  a  commitment  in  S  960.1. 
"Applicability,"  to  submit  all  guideline 
revisions  to  the  NRC  for  its  review  and 
concurrence  before  issuance. 

2.  Endorsement  of  the  Alternative 
Guidelines 

Several  comments  asked  why  the 
alternative  guidelines  of  May  27, 1983, 
were  attributed  to  the  DOE-appointed 
task  force  and  had  not  been  endorsed  by 
the  DOE.  Many  of  the  comments  stated 
that  the  alternative  guidelines 
represented  a  very  significant 
improvement  over  the  proposed 
guidelines.  Some  requested  that  the 
DOE  formally  reissue  the  alternative 
guidelines  as  a  DOE  proposal  and  allow 
another  full  round  of  public  comment. 
Many  parties  stated  that  the  DOE's 
consultation  process  on  the  guidelines 
had  greatly  improved  and  expressed  the 
hope  that  similar  consultations  would 
continue  through  all  phases  of  the  DOE's 
siting  investigations  for  repositories. 

The  DOE  wished  to  allow  the  task 
force  the  greatest  flexibility  in 
developing  alternative  guidelines  that 
met  the  requirements  of  the  Act  and 
responded  to  the  comments  on  the 
original  proposal  of  February  7, 1983. 
Moreover,  the  DOE  wished  to  involve 
the  States  and  Act-designated  Federal 
agencies  in  the  development  of  the 
guidelines  at  the  earliest  possible  time. 
Therefore,  the  alternative  guidelines 
were  provided  to  States  and  agencies 
for  review  and  comment  and  were  made 
available  to  the  public  as  well.  Because 
of  the  generally  favorable  comments 
from  States.  Federal  agencies,  and  the 
public,  the  DOE  used  the  alternative 
guidelines  as  the  basis  for  preparing  the 
guidelines  that  were  submitted  to  the 
NRC  for  concurrence  (see  Section  II  for 
a  more  detailed  discussion). 

IV.  Overview  of  the  Guidelines 

The  process  of  consultation,  comment, 
and  NRC  concurrence  (Section  II)  led  to 
revisions  in  the  guidelines.  This  section 
explains  the  final  guidelines  in  detail, 
giving  the  reasons  for  the  choices  that 
the  DOE  made  in  developing  their  form 
and  content.  In  addition  to  the  changes 
described  in  this  section,  many  editorial 
changes  were  made  in  response  to 
suggestions  for  making  the  guidelines 
clearer  and  easier  to  understand. 

A.  Structure  of  the  Guidelines 

The  guidelines  are  presented  in  three 
major  categories:  implementation 
guidelines,  postclosures  guidelines,  and 
preclosure  guidelines. 

The  implementation  guidelfnes  govern 
the  application  of  all  other  guidelines  in 


the  evaluation  of  sites  and  establish 
general  rules  to  be  followed  during  site 
screening,  nomination,  recommendation 
for  characterization,  and 
recommendation  for  repository 
development. 

The  postclosure  guidelines  govern  the 
siting  considerations  that  deal  with  the 
long-term  behavior  of  a  repository— ^that 
is,  its  behavior  after  waste  emplacement 
and  repository  closure.  These  are  the 
considerations  most  important  for 
ensuring  the  long-term  protection  of  the 
health  and  safety  of  the  public. 

The  preclosure  guidelines  govern  the 
siting  considerations  that  deal  with  the 
operation  of  the  repository  before  its  is 
closed,  while  waste  is  being  received 
and  emplaced.  These  are  the 
considerations  important  in  protecting 
the  public  and  the  repository  workers 
from  exposures  to  radiation  during 
repository  operations.  They  are  also  the 
most  important  considerations  in 
protecting  the  quality  of  the 
environment  and  in  mitigating 
socioeconomic  impacts,  because  most  of 
the  environmental  and  the 
socioeconomic  effects  of  a  repository 
will  occur  during  its  construction  and 
operation. 

The  purpose  of  separating  the 
preclosure  and  the  postclosure 
guidelines  is  to  make  clear  the 
differences  in  the  roles  played  by  these 
guidelines.  This  separation  is  consistent 
with  the  structure  of  the  proposed  EPA 
standards  (40  CFR  Part  191),  which 
establish  different  radiological-safety 
objectives  for  the  precfosure  and  the 
postclosure  periods,  and  the  NRC 
criteria  (10  CFR  Part  60),  which  are 
similarly  separated. 

Both  the  postclosure  and  the 
preclosure  guidelines  are  divided  into 
system  and  technical  guidelines.  The 
postclosure  system  guideline  states 
broad  requirements  that  are  based 
generally  on  the  objective  of  protecting 
public  health  and  safety  and 
the  environment  and  are  based 
specifically  on  applicable  regulatory 
standards.  The  postclosure  system 
guideline  states  such  requirements  for 
the  repository  system,  and  each  of  the 
corresponding  postclosure  technical 
guidelines  specifies  requirements  for 
one  or  more  elements  of  the  repository 
system — the  physical  properties  and 
physical  phenomena  at  the  site.  The 
three  preclosure  system  guidelines  state 
broad  requirements  for  three  different 
systems.  These  systems  include,  in 
addition  to  some  characteristics  of  the 
site  and  more  engineered  components, 
the  people  and  the  environment  near  the 
site.  Each  of  the  corresponding 
preclosure  technical  guidelines  specifies 
requirements  on  one  or  more  elements 
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of  those  systems:  these  elements  are 
deHned  in  Section  I1I.B.4.  Both  the 
postclosure  and  the  preclosure  technical 
guidelines  specify  conditions  that  would 
qualify  or  disqualify  sites,  and  they 
specify  conditions  that  would  be 
considered  favorable  to  potentially 
adverse. 

Each  technical  guideline  contains  a 
qualifying  condition.  Taken  together, 
these  qualifying  conditions  are  the 
minimum  conditions  for  site 
quahHcation.  A  site  will  be  qualified 
only  if  it  meets  all  of  the  qualification 
conditions;  no  single  qualification 
condition  is  sufficient  to  qualify  a  site.  A 
site  will  be  disqualified  if  site 
characterization  shows  that  it  fails  to 
meet  any  one  of  the  qualifying 
conditions.  Failure  to  meet  a  qualifying 
condition  can  usually  be  determined 
only  after  site  characterization  and  the 
concurrent  investigations  of 
environmental  and  socioeconomic 
conditions:  qualifying  conditions  must 
generally  be  stated  in  terms  of 
specifications  that  require  analyses  of 
the  repository  system,  and  data  for  such 
analyses  will  be  available  only  after  site 
characterization  and  investigation. 
Before  site  characterization,  however, 
evaluations  that  compare  sites  will  be 
able  to  reveal  the  relative  potential  of 
those  sites  to  meet  the  qualifying 
conditions  of  the  technical  guidelines. 
The  Bndings  that  can  be  made  during 
various  stages  of  the  site-selection 
process  are  defined  and  listed  in 
Appendix  III  to  the  guidelines. 

Twelve  technical  guidelines  also 
contain  disqualifying  conditions.  Each 
describes  a  condition  that  is  considered 
so  adverse  as  to  constitute  sufficient 
evidence  to  conclude,  without  further 
consideration,  that  a  site  is  disqualified. 
Almost  all  of  the  17  disqualifying 
conditions  pertain  to  conditions  whose 
presence  or  absence  may  be  verifiable 
at  a  site  without  extensive  data 
gathering  or  complex  analysis:  ten  of 
them  can  be  apphed  in  the  first  phase  of 
the  site-selection  process  (see  Appendix 
111  to  the  guidelines).  Application  of  the 
disqualifying  condition  on  ground-water 
travel  time  (§  960.4-2-1)  may.  however, 
require  data  collected  during  site 
characterization.  It  is  because  of  the 
intent  that  the  qualifying  conditions 
should  be  useful  early  in  the  siting 
process  that  the  converse  of  each 
quaUfying  condition  was  not  listed  as  a  ■ 
disqualifying  condition. 

The  inclusion  of  the  favorable  and 
potentially  adverse  conditions  is  based 
on  the  NRCs  10  CFR  Part  60.  These 
conditions  can  be  used  to  predict  the 
suitability  of  a  site  before  detailed 
studies  of  the  site  have  been  performed. 


They  provide  preliminary  indications  of 
system  performance. 

Although  favorable  conditions  need 
not  exist  at  a  given  site  for  that  site  to 
meet  the  qualifying  condition,  the 
existence  of  such  conditions  leads  to  an 
expectation  that  subsequent  evaluations 
will  yield  enhanced  confidence  in  a 
site's  suitability.  Similarly,  the  purpose 
of  determining  whether  any  potentially 
adverse  conditions  exist  at  a  site  is  to 
provide  an  early  indication  of  conditions 
that  must  be  examined  carefully  before 
judging  the  acceptability  of  that  site. 
Such  examinations  must  evaluate  the 
effects  of  other,  possibly  compensatory, 
conditions  present  at  a  site.  Thus,  a  site 
that  has  most  of  the  favorable 
conditions  may  be  presumed  likely  to 
meet  the  system  guidelines,  while  a  site 
with  many  potential  adverse  conditions 
may  not  meet  them. 

By  providing  preliminary  indications 
of  system  performance,  favorable  and 
potentially  adverse  conditions  are 
intended  to  be  used  primarily  in  the 
screening  phase  of  site  selection,  during 
the  search  for  potentially  acceptable 
sites.  They  will  also  help  determine  the 
most  effective  use  of  available  resources 
for  site  investigation  when  those 
resources  are  limited.  Some  level  of 
system  evaluation  may  later  be  required 
to  determine  whether  a  potentially 
adverse  condition  so  identified  is 
actually  adverse  and.  if  so,  to  what 
extent  it  affects  site  suitability. 

At  some  point,  available  evidence 
may  be  sufficient  to  conclude  that  a 
potentially  adverse  condition  is,  in  fact, 
so  seriously  adverse  as  to  support  a 
conclusion  that  the  related  qualifying 
condition  is  not,  and  will  not,  be 
satisBed.  In  such  a  case,  the  site  will  be 
disqualified.  For  example,  potentially 
adverse  conditions  related  to  the 
possibility  of  requirements  for 
engineering  measures  beyond 
reasonably  available  technology  may, 
upon  sufficient  study,  be  found  to 
impose  with  certainty  such 
extraordinary  engineering  measures  and 
as  a  result  cause  disqualification. 

In  the  guidelines  of  November  1983, 
the  technical  guidelines  in  both  the 
postclosure  and  the  preclosure  sections 
were  subdivided  into  smaller  groups. 
The  postclosure  guidelines  were 
organized  into  two  groups:  (1)  guidelines 
for  the  conditions  and  processes  that 
would  be  expected  to  affect  the 
performance  of  a  repository  and  (2) 
guidelines  for  potentially  disruptive 
processes  and  events  that,  though  not 
expected,  might  disrupt  the  repository. 
The  first  ^roup  was  to  be  assigned 
greater  importance  in  site  evaluations. 


This  grouping  and  the  hierarchy  of 
importance  were  objectionable  to  the 
NRC  because  the  grouping  was  not 
strictly  consistent  with  the  NRCs 
categories  of  "anticipated"  and 
"unanticipated"  processes  and  events. 
Furthermore  the  NRC  was  concerned 
that  not  all  of  the  guidelines  assigned  to 
the  second  group  (potentially  disruptive 
processes  and  events)  could  be 
considered  to  be  of  secondary 
importance,  and  thus  in  the  site- 
selection  process  the  DOE  may  overlook 
"some  site  characteristics  that  are 
important  to  repository  performance."  In 
its  preliminary  concurrence  condition 
3(h),  the  NRC  asked  the  DOE  to  make 
the  postclosure  guidelines  consistent 
with  the  NRCs  categories  of 
"anticipated"  and  "unanticipated" 
processes  and  events.  In  response,  the 
DOE,  after  evaluating  the  hierarchy  of 
the  postclosure  guidelines,  decided  to 
delete  the  subcategories. 

As  a  consequence,  the  postclosure 
guidelines  are  no  longer  ranked,  but 
they  continue  to  retain  precedence  over 
the  preclosure  guidelines.  The 
elimination  of  ranking  for  the 
postclosure  guidelines  was  acceptable 
to  the  NRC,  which  had  stated  in  its 
preliminary  concurrence  decision  that  it 
"sees  no  explicit  requirement  for  this  or 
any  other  ranking"  in  the  Act  and  that 
"the  issue  of  ranking  or  ordering  the 
guidelines  will  not  materially  affect  NRC 
in  carrying  out  its  statutory 
responsibilities"  (49  FR  9659). 
Furthermore,  the  NRC  considers  (49  FR 
28135)  that  arguments  for  guidsline 
ranking  are  motivated  by  the  need  for 
some  assurance  that  the  DOE's  site- 
selection  process  will  proceed  in  a 
"logical  and  verifiable  fashion."  The 
DOE's  response  to  preliminary 
concurrence  condition  5  provides  such 
assurance,  by  specifying  during  which 
phase  of  the  siting  process  specific 
guidelines  are  to  be  applied  and  the 
findings  to  be  made  in  these 
applications.  (See  Section  IV.B  for  a 
more  detailed  discussion.) 

The  preclosure  guidelines  are  grouped 
into  three  categories,  which  separately 
address  concerns  about  radiological 
safety:  environmental  impacts, 
socioeconomics,  and  transportation:  and 
the  ease  and  cost  of  repository  siting 
construction,  operation,  and  closure. 
These  categories  of  guidelines  are 
evaluated  by  different  techniques,  and 
the  separation  is  intended  to  facilitate 
their  application. 

The  organization  of  the  guidelines, 
therefore,  is  intended  to  make  clear  how 
they  can  be  used  during  the  siting 
process.  Early  in  the  process,  when  data 
are  few,  the  disqualifying  conditions  are 


concurrence  condition  2  (Section  II.C) 


the  application  of  all  other  guidelines  in       requirements  on  one  or  more  elements 
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to  be  applied  to  eliminate  unsuitable 
land  units,  and  then  the  favorable  and 
potentially  adverse  conditions  must  be 
applied  to  the  remaining  land  units  to 
provide  the  best  approximations  of 
suitability.  As  more  data  become 
available,  the  qualifying  conditions  of 
the  technical  guidelines  can  be  used  as 
standards  for  approximating  suitability. 
The  process  will  culminate  after  site 
characterization  and  investigation, 
when  enough  data  are  available  to 
reliably  establish  whether  the  system 
guidelines  are  met. 

B.  Section-by-Section  Analysis 

As  explained  in  Section  II.  the  DOE 
submitted  the  guidelines  to  two  rounds 
of  public  review  and  comment.  The  first 
followed  the  publication  of  the  proposed 
guidelines  on  February  7, 1983;  the 
second  followed  the  publication  of  the 
alternative  guidelines  on  May  27, 1983. 
The  comments  received  on  the  proposed 
guidelines  were  considered  in 
developing  the  alternative  guidelines; 
the  disposition  of  these  comments  is 
discussed  in  detail  in  the  comment- 
response  document  (16).  Comments  on 
the  alternative  guidelines  were 
considered  in  developing  the  final 
guidelines,  whose  structure  and  format 
were  adopted  from  the  alternative 
guidelines.  The  resolution  of  these 
comments  is  discussed  in  the  sections 
that  follow,  which  also  present  the 
purpose  and  intent  of  each  final 
guideline  and  describe  the  changes  that 
resulted  from  the  NRC  concurrence 
process.  Comments  on  the  proposed 
guidelines  of  February  1983  are 
discussed  here  only  when  necessary  to 
elucidate  the  development  of  the  final 
guidehnes. 

1.  General  Provisions  (Subpart  A) 

This  section  of  the  guidelines  consists 
of  the  statement  of  applicability  of  the 
guidelines  and  the  definitions. 

Section  960.1    Applicability.  As 
specified  in  Section  112{a1  of  the  Act, 
the  Secretary  of  Energy  shall  use  these 
guidelines  in  evaluating  the  suitability  of 
sites  for  development  as  repositories. 
The  guidelines  will  be  used  for  all 
suitability  determinations  made 
pursuant  to  Section  112(b)  and 
preliminary  suitability  determinations 
required  by  Section  n4(f). 

In  the  November  1983  guidelines,  this 
section  stated  that,  in  applying  the 
guidelines,  the  DOE  will  resolve  any 
inconsistencies  with  the  Act.  10  CFR 
Part  60  and  40  CFR  Part  191  "in  a 
manner  determined  by  the  DOE  to  most 
closely  agree  with  the  intent  of  the  Act." 
in  its  preliminary  decision,  the  NRC 
pointed  out  that  its  interpretation  of  10 
CFR  Part  60  is  binding  on  the  DOE  and 


requested,  in  preliminary  concurrence 
condition  1,  the  DOE  to  recognize  the 
NRCs  jurisdiction  over  the  resolution  of 
differences  between  the  guidelines  and 
10  CFR  Part  60.  The  DOE  responded  by 
revising  Section  960.1  to  acknowledge 
the  jurisdiction  of  the  NRC  in  this 
matter.  Further,  because  of  the  necessity 
for  any  site  selected  by  the  DOE  to 
ultimately  comply  with  10  CFR  Part  60 
and  40  CFR  Part  191,  in  the  event  of  a 
conflict  between  the  guidelines  and 
either  10  CFR  Part  60  or  40  CFR  Part  191. 
these  NRC  and  EPA  regulations  will 
supersede  the  guidelines  and  constitute 
the  operative  requirement  in  any 
application  of  the  guidelines. 

In  the  guidelines  of  May  1984,  the 
DOE  also  made  the  commitment,  in 
response  to  the  NRCs  preliminary 
concurrence  condition  2.  to  obtain  the 
NRCs  concurrence  on  revisions  to  the 
siting  guidelines  that  relate  to  NRC 
jurisdiction.  The  DOE  had  always 
intended  to  submit  guideline  revisions  to 
the  NRC  for  concurrence  but  had  not 
explicity  stated  this  intention,  assuming 
that,  since  it  was  required  by  the  Act. 
submittal  of  revisions  for  NRC 
concurrence  was  understood. 

The  NRC  had  explained  (49  FR  9650) 
that  it  would  have  jurisdiction  to  review 
the  guidelines  insofar  as  they  might  bear 
on  the  exercise  of  NRC  responsibility 
under  the  Atomic  Energy  Act.  the 
Energy  Reorganization  Act,  the  National 
Environmental  Policy  Act,  and  the 
Nuclear  Waste  Policy  Act.  In  view  of  the 
broadness  of  this  jurisdiction  and 
comments  made  by  the  States  at  the 
June  22, 1983,  NRC  meeting,  the 
Commission  requested,  and  the  DOE 
agreed,  that  all  revisions  of  the 
guidelines  would  be  submitted  for  NRC 
concurrence. 

Section  960.2    Definitions.  To  clarify 
the  intent  of  the  guidelines,  the  DOE  has 
included  an  extensive  list  of  definitions. 
The  sources  of  the  definitions  are  the 
Nuclear  Waste  Policy  Act  of  1982:  the 
NRCs  10  CFR  Part  60  (17).  the  EPAs 
proposed  40  CFR  Part  191  (15),  Water- 
Supply  Paper  1988  of  the  U.S.  Geological 
Survey  (18),  and  the  Glossary  of 
Geology  of  the  American  Geological 
Institute  (19).  Some  of  the  definitions 
obtained  from  these  sources  were 
slightly  modified  to  enhance  clarity  or 
ease  of  application.  Where  the  NRC  and 
the  Act  provided  differing  definitions,  an 
attempt  was  made  to  incorporate  the 
intent  of  both  definitions.  If  a  given  term 
was  defined  differently  by  the  NRC  and 
a  source  other  than  the  Act.  the  NRC 
definition  was  used  for  consistency  and 
to  facilitate  future  NRC  reviews  of  siting 
and  licensing  documents.  For  terms  that 
had  not  been  previously  defined,  new 


definitions  appropriate  to  the  guidelines 
were  formulated. 

Many  commenters  complained  that 
the  terms  "reasonable  expectation"  and 
"beyond  the  state  of  the  art"  were 
difficult  to  understand  or  to 
demonstrate.  "Reasonable  expectation" 
has  been  eliminated  because  the  DOE 
has  changed  the  approach  to  reaching  a 
decision  on  suitability:  instead  of 
demonstrating  reasonable  expectation, 
the  DOE  will  make  a  comprehensive 
evaluation  of  the  compliance  of  the  site 
with  all  guidehnes. 

"Beyond  the  state  of  the  art"  has  been 
replaced  with  "reasonably  available 
technology,"  which  is  defined  to  mean 
"technology  which  exists  and  has  been 
demonstrated"  or  for  which  the  results 
of  any  requisite  development, 
demonstration,  or  confirmatory  testing 
efforts  beffore  application  will  be 
available  within  the  required  time 
periods. 

The  term  "disturbed  zone"  elicited  a 
large  number  of  comments,  most  of 
which  questioned  how  this  three- 
dimensional  "zone"  could  be  considered 
a  part  of  a  two-dimensional  "area." 
Reference  to  the  definition  of  a 
"controlled  area,"  which  specifically 
includes  the  underlying  subsurface, 
should  help  clarify  the  issue.  "Disturbed 
zone"  had  been  defined  to  mean  that 
portion  of  the  controlled  area  whose 
physical  or  chemical  properties  are 
projected  to  change  permanently  as  a 
result  of  the  construction  of  the 
underground  facility  and  the 
emplacement  of  heat-producing  waste 
such  that  the  resultant  change  of 
properties  could  have  a  significant  e^ect 
on  the  performance  of  the  repository. 
Thus  the  definition  includes  both 
mechanical  disturbances,  which  wiH 
occur  during  construction  and  operation, 
and  heat-induced  disturbances,  which 
will  occur  after  closure.  The  definition  of 
this  term  is  important  because  the 
boundary  of  the  disturbed  zone  (i.e.,  the 
boundary  between  the  altered  and  the 
unaltered  host  rock)  is  the  starting  point 
in  calculating  the  time  of  ground-water 
and  radionuclide  travel  to  the  accessible 
environment.  Excluded  from  the 
disturbed  zone  as  defined  in  the 
guidelines  are  the  shafts  from  the 
surface  to  the  underground  facility. 
Although  they  will  be  considered  as 
potential  flow  paths  for  radionuclide 
travel,  they  are  explicitly  excluded  from 
the  definition  of  "disturbed  zone" 
because  they  are  not  realistically  the 
starting  point  for  radionuclide  travel. 
(The  shafts  will  be  sealed  after  closure, 
and  the  seals  will  be  part  of  the 
engineered-barrier  system.) 


tc  c vaiuaiiuiia. 


are  lew,  me  aisquaiiiying  conaiiions  are 
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In  its  preliminary  concurrence 
condition  3(e),  the  NRC  requested  that 
the  word  "permanently"  be  deleted  from 
the  definition  of  "disturbed  zone" 
because  the  "disturbed  zone,"  as 
defined  in  10  CFR  Part  60,  is  not  limited 
to  areas  that  have  chan^d 
"permanently."  The  NRC  was  therefore 
concerned  that  the  DOE  might  neglect 
transient  changes  that  could  have  a 
significant  effect  on  repository 
performance  or  that  the  DOE  might 
make  siting  decisions  on  the  basis  of  a 
disturbed  zone  that  is  different  from  that 
specified  in  10  CFR  Part  60.  Since  the 
purpose  of  the  DOE's  definition  is 
accomplished  by  the  NRC's  definition  in 
10  CFR  Part  60  and  by  the  phrase  "such 
that  the  resultant  change  of  properties 
could  have  a  significant  effect  on  the 
performance  of  the  geologic  repository," 
the  [X)E  agreed  to  delete  the  word 
"permanently." 

The  definitions  of  "accessible 
environment"  and  "controlled  area" 
elicited  approximately  20  comments. 
Because  of  the  relationship  between 
these  two  terms,  they  are  discussed  here 
in  terms  of  concerns  about  the 
controlled  area.  The  comments 
indicated  considerable 
misunderstanding  of  the  concepts  and 
expressed  concern  about  (1)  the  releases 
of  radionuclides  in  the  controlled  area, 
both  underground  and  on  the  surface;  (2) 
the  level  or  levels  of  control  over  access 
and  future  use:  and  (3)  the  extent  of  the 
controlled  area  (i.e.,  the  distance  from 
the  underground  facility  to  the 
accessible  environment). 

The  concept  of  a  controlled  area  was 
developed  by  the  NRC  in  10  CFR  Part  60 
to  exclude  incompatible  activities  before 
and  after  permanent  closure:  the  outer 
boundary  of  the  controlled  area  is  the 
accessible  environment.  Radionuclide 
releases  underground  in  the  controlled 
area  will  be  controlled  by  the  waste 
package  during  its  effective  lifetime; 
after  the  package  containment  is  lost, 
they  are  to  be  limited  to  the  allowable 
rate  of  release  from  the  engineered 
system  (1  part  in  100,000  per  year). 
Containment  by  the  waste  package  is 
required  to  be  essentially  complete 
during  the  first  several  hundred  years, 
when  most  of  the  radiation  and  heat  in 
the  engineered-barrier  system  comes 
from  the  radioactive  decay  of  fission 
products.  The  containment  period  and 
the  low  release  rate  after  containment, 
combined  with  the  retardation  of 
radionuclide  migration  through  the  host 
rock  and  the  surrounding  geologic 
formations,  will  drastically  limit  the 
concentration  of  radionuclides  that  can 
reach  ground-water  and  thus  be 


transported  to  the  accessible 
environment. 

During  operation,  surface  releases 
within  restricted  areas  of  the  controlled 
area  will  be  governed  by  10  CFR  Part  20, 
the  NRC's  standards  for  protection 
against  radiation.  Surface  releases 
outside  the  restricted  areas  will  be 
governed  by  10  CFR  Part  60.  the  NRC's 
criteria  for  geologic  repositories,  and  40 
CFR  Part  191,  Subpart  A.  the  EPA's 
environmental  standards  for  waste 
management  and  storage. 

Access  to  the  surface  facilities  will  be 
restricted  (the  "restricted  area").  The 
controlled  area  will  be  subject  to  lesser 
controls.  Outside  the  restricted  area, 
activities  that  could  affect  the 
performance  of  the  repository,  such  as 
deep  drilling,  will  be  prohibited,  but 
surface  activities  could  be  permitted  by 
the  DOE.  Additional  information  on  site 
ownership  and  control  is  found  in 
§S  960.4-2-8-2  and  960.&-2-2.  The  size 
of  the  controlled  area,  at  a  given  site, 
will  depend  mainly  on  the  rate  of 
radionuclide  movement  through  ground- 
water and  will  be  established  on  a  site- 
by-site  basis  to  ensure  that  releases  to 
the  accessible  environment  will  not 
exceed  those  permitted  by  40  CFH  Part 
191.  It  can  extend  to  as  much  as  10 
kilometers  in  any  direction  from  the 
underground  facility,  but  it  need  not  be 
this  large  if  the  EPA  standards  can  be 
met  in  a  shorter  distance. 

Nearly  20  commenters  requested 
particular  definitions  of  "high-level 
waste."  The  definition  of  "high-level 
waste"  was  taken  from  the  Act  and  is 
slightly  different  from  the  definition 
used  by  the  NRC  in  10  CFR  Part  60  in 
that  high-level  radioactive  waste  is  not 
considered  to  include  spent  nuclear  fuel. 
The  Act  always  refers  to  high-level 
radioactive  waste  and  spent  nuclear  fuel 
separately.  However,  since  the  spent 
fuel  transferred  to  the  DOE  for  disposal 
will  have  been  declared  to  be  waste  by 
its  owners,  such  spent  fuel  is  included  in 
the  broader  category  of  "radioactive 
waste"  that  will  be  disposed  of  at  the 
repository.  For  brevity,  therefore,  the 
terms  "radioactive  waste"  and  "waste" 
are  frequently  used  in  the  guidelines  to 
denote  "high-level  radioactive  waste 
and  spent  nuclear  fuel." 

More  than  20  new  terms  were  defined 
to  clarify  the  intent  of  the  guidelines; 
many  of  these  definitions  were 
requested  by  commenters.  Among  them 
are  geologic  terms  (e.g.,  "active  fault" 
and  "lithosphere");  geohydrologic  terms 
(e.g.,  "confining  unit,"  "ground-water 
flux,"  "ground-water  travel  time," 
"hydraulic  gradient,"  and  "hydraulic 
conductivity"):  terms  related  to  the 
performance  of  the  repository  (e.g.. 


"cumulative  releases  of  radionuclides," 
"expected  repository  performance," 
"geohydrologic  system"):  kqd  terms 
related  to  the  development  and 
operation  of  a  repository  (e.g., 
"restricted  area,"  "site 
characterization,"  "surface  facilities," 
and  "closure"). 

For  consistency  with  revisions  in  the 
postclosure  guidelines  (Subpart  C),  the 
terms  "characteristics  and  processes 
affecting  expected  repository 
performance"  and  "potentially 
disruptive  process  and  events"  were 
deleted.  To  clarify  revisions  of  the 
implementation  guidelines  (Subpart  B) 
made  in  response  to  the  NRC's 
concurrence  conditions  4  and  5.  four 
terms  were  added:  "application," 
"evaluation,"  "finding,"  and  "source 
term."  Also  deleted  from  the  definitions 
was  the  term  "capillary  fringe"  because 
it  is  not  used  in  the  NRC's  proposed 
modification  to  10  CFR  Part  60  for 
disposal  in  the  unsaturated  zone;  the 
definition  of  "unsaturated  zone"  was 
modified  accordingly. 

2.  Implementation  Guidelines  (Subpart 
B,  Section  960.3) 

Although  the  proposed  guidelines 
discussed  in  general  terms  their 
application  during  siting,  many 
commenters  requested  a  more  detailed 
description  of  the  procedures  to  be  used 
and  a  fuller  discussion  of  a  number  of 
issues.  Because  of  the  numerous 
requests  for  a  clearer,  more  specific 
discussion,  the  task  force  developed,  for 
the  alternative  proposal  of  May  27, 1983, 
implementation  guidelines  that  specified 
the  procedures  for  applying  the  rest  of 
the  guidelines. 

The  comments  on  the  implementation 
guidelines  in  the  alternative  proposal  of 
May  27, 1983.  included  several  that 
disagreed  with  particular  provisions,  but 
again  many  commenters  requested 
additional  clarification.  The  DOE 
therefore  revised  the  implementation 
guidelines  and  prepared  a  description  of 
the  process  by  which  they  will  be 
applied.  That  description  is  presented  in 
this  section,  after  a  discussion  of  the 
NRC's  preliminary  concurrence 
conditions  for  the  implementation 
guidelines. 

Two  of  the  comments  on  the 
implementation  guidelines  did  not 
address  any  particular  provision.  One  of 
these  was  concerned  with  the  favorable 
and  potentially  adverse  conditions:  one 
commenter  interpreted  the 
implementation  guidelines  to  require 
that  the  favorable  and  potentially 
adverse  conditions  be  simply  counted 
up  to  determine  site  suitability.  This  is 
not  at  all  the  intent.  The  mere  presence 
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of  a  potentially  adverse  condition 
requires  an  evaluation  of  its  influence 
on  ability  to  comply  with  the  qualifying 
conditions  of  the  pertinent  system 
guideline  and  a  determination  that  it  is 
mitigated  by  related  favorable 
conditions  or  some  other  site-specific 
factors.  Such  evaluations  are  not 
restricted  to  the  form  of  simple  counting 
since  the  significance  of  each  of  these 
conditions  may  be  amplified  or 
diminished  by  other  site-specific 
conditions. 

The  second  general  comment  was  a 
request,  from  many  States,  that  the 
guidelines  (or  later  amendments)  include 
a  numerical  (or  equivalent)  method  for 
"computing"  compliance  with  the 
guidelines  and  for  the  resulting  site- 
recommendation  decisions,  thereby 
ensuring  that  future  findings  and 
decisions  are  "objective."  The  DOE  has 
not  found  support  in  the  technical 
community,  in  particular  in  consultation 
with  the  U.S.  Geological  Survey,  for 
such  a  method  nor  has  the  DOE  been 
able  to  determine  the  framework  for  a 
predetermined  method  that  would  be 
sufficiently  complete  to  eliminate  the 
exercise  of  judgment  on  the  part  of  the 
Federal  officials  who  will  make  these 
decisions  after  consultation  with  the 
States.  The  DOE  does  not  believe  that 
the  performance  of  a  system  as  complex 
as  a  repository  site,  taking  the  natural 
structures  and  systems  alone,  can  be 
represented  by  arithmetic  formulas 
without  seriously  distorting  critical 
synergies  among  the  component 
elements.  The  DOE  has,  in  the 
guidelines,  made  an  effort  to  provide 
guidance  by  prescribing  the  relative 
importance  of  subsets  of  the  guidelines, 
with  the  postclosure  guidelines  being 
assigned  primary  importance. 

In  its  meeting  on  June  22, 1984,  the 
NRC  requested  the  DOE  to  delete  from 
§  960.3-2-3,  "Recommendation  of  Sites 
for  Characterization,"  the  statement  that 
the  basis  for  the  recommendation 
decision  will  include  "a  preliminary 
determination,  referred  to  in  Section 
114(f)  of  the  Act,  that  such  sites  are 
suitable  for  development  of 
repositories."  This  statement  had  been 
added  to  the  May  1984  guidelines  in  an 
effort  to  clarify  the  siting  process,  but 
several  States  objected  that  the 
provision  could  not  be  implemented 
before  site  characterization.  The  DOE 
agreed  that  the  discussion  of  the 
preliminary  determination  was  outside 
the  scope  of  the  guidelines  and 
accordingly  revised  $  960.3-2-3  by 
deleting  the  above-mentioned  statement. 

Three  of  the  NRC's  preliminary 
concurrence  conditions  were  related  to 
the  implementation  guidelines:  condition 


4,  which  asked  the  DOE  to  clarify  the 
role  of  engineered  barriers  in  site 
evaluations;  condition  5,  which  asked 
the  DOE  to  specify  in  greater  detail  how 
the  guidelines  will  be  applied;  and 
condition  6,  which  asked  the  DOE  to 
indicate  the  kinds  of  information  needed 
for  decisions  about  site  nomination  and 
recommendation  for  site 
characterization.  In  response  to  these 
conditions,  the  DOE  revised  and 
expanded  the  implementation 
guidelines.  The  principal  changes  are 
discussed  below.  This  discussion  is 
followed  by  a  detailed  explanation  of 
the  revised  implementation  guidelines. 

Summary  of  Revisions  Made  in 
Response  to  the  NRC's  Concurrence 
Conditions 

Engineered  barriers.  In  its  preliminary 
concurrence  condition  4,  the  NRC  asked 
the  DOE  to  modify  the  siting  guidelines 
to  make  clear  that  "engineered  barriers 
cannot  constitute  a  compensating 
measure  for  deficiencies  in  the  geologic 
media  during  site  screening." 
Furthermore,  during  the  public  meeting 
held  by  the  NRC  on  January  11, 1984,  the 
EPA  testified  that,  in  making 
comparative  performance  assessments 
for  potential  sites,  the  DOE  should 
assume  that  the  performance  of 
engineered  barriers  (i.e.,  waste  packages 
and  waste  forms)  is  at  least  10  times 
less  effective  than  that  required  by  10 
cm  Part  60  in  order  to  compare  the 
isolation  capabilities  of  the  sites. 

The  DOE  had  never  intended  that 
engineered  barriers  be  used  to 
compensate  for  site  deficiencies.  These 
bari-iers  were  mentioned  in  the 
guidelines  because  the  EPA's  proposed 
standards  in  40  CFR  Part  191  specify 
requirements  for  the  total  repository 
system,  which  includes  engineered 
barriers.  Furthermore,  the  role  of 
engineered  barriers  as  part  of  the  total 
system  is  recognized  by  the  NRC,  which 
has  established  specific  performance 
requirements  for  the  waste  package  in 
10  CFR  60.113.  In  response  to  comments 
on  the  alternative  guidelines  of  May 
1983  and  to  comments  received  during 
subsequent  meetings  with  the  States 
(see  Section  II).  the  DOE  had  revised 
§  960.3  in  the  November  1983  guidelines 
to  clarify  the  role  assigned  to  engineered 
barriers.  However,  the  revision  was 
apparently  not  explicit  enough  to  satisfy 
the  concerns  of  those  who  objected  to 
the  use  of  engineered  barriers  as 
compensating  measures. 

Therefore,  to  satisfy  the  NRC's 
condition  4.  the  DOE  revised 
implementation  guideline  S  960.3-1-5 
(formerly  §  960.3-1-4)  to  state  that  in 
comparative  site  evaluations  engineered 
barriers  "shall  be  considered  only  to  the 


extent  necessary  to  obtain  realistic 
course  terms  for  site  evaluations"  and 
"shall  not  be  used  to  (1)  compensate  for 
an  inadequate  site;  (2)  mask  the  innate 
deficiencies  of  a  site:  (3)  disguise  the 
strength  and  weaknesses  of  a  site  and 
the  overall  system;  and  (4)  mask 
differences  between  sites  when  they  are 
compared."  Furthermore,  to 
accommodate  the  EPA's  proposal,  the 
DOE  added  to  this  implementation 
guideline  requirements  about  the 
assumptions  to  be  used  about 
engineered  barriers  in  comparative 
evaluations,  specifying  that  "a  range  of 
levels  in  the  performance  of  engineered 
barriers"  is  to  be  used  (the  performance 
varying  by  at  least  a  factor  of  10  above 
and  below  the  requirements  of  10  CFR 
60.113). 

At  the  June  22, 1984,  meeting  of  the 
NRC,  the  DOE  agreed  to  further  clarify 
the  role  assigned  to  engineered  barriers 
in  site  evaluations  (see  Section  II.C). 

Application  of  guidelines  at  each 
siting  stage.  In  its  preliminary 
concurrence  condition  5.  the  NRC  asked 
the  DOE  "to  specify  in  greater  detail 
how  the  guidelines  will  be  applied  at 
each  siting  stage,  including  site 
nomination  and  characterization."  The 
creation  of  a  standard  for  determining 
the  DOE's  level  of  confidence  in  data 
supporting  site  nomination  had  also 
been  raised  by  several  commenters. 
Throughout  the  guideline-development 
process,  the  DOE  had  intended  that 
each  site  would  be  evaluated  against  all 
guidelines  in  the  siting  stages  applicable 
to  the  first  or  the  second  repository — 
that  is,  to  apply  all  guidelines 
throughout  the  siting  process.  However, 
during  the  concurrence  meetings,  the 
NRC  staff  suggested  that  the  term 
"apply"  be  used  to  mean  "evaluate  and 
make  a  finding  against."  After 
considering  this  suggestion,  the  DOE 
agreed  that  this  definition  would  be 
helpful  in  clarifying  the  guideline- 
application  process.  This  suggestion  was 
implemented  by  preparing  a  new 
appendix  (Appendix  III)  for  the  siting 
guidelines  and  revising  the 
implementation  guidelines,  especially 
§  960.3-1-5,  "Basis  for  Site  Evaluations." 

Appendix  III  specifies  how  the 
guidelines  are  to  be  applied  at  the 
principal  decision  points  of  the  siting 
process:  site  identification  as  potentially 
acceptable,  nomination  as  suitable  for 
characterization  or  recommendation  for 
characterization,  and  recommendation 
for  development  as  a  repository.  In 
particular,  this  appendix  specifies  the 
types  of  findings  that  are  to  result  from 
the  applications  of  the  disqualifying 
conditions  and  the  qualifying  conditions. 
Two  levels  of  finding,  one  showing  an 
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increased  level  of  confidence  over  the 
other,  are  specified  for  both  the 
disqualifying  and  the  qualifying 
conditions.  For  the  disqualifying 
conditions,  a  level  1  finding  (i.e.,  the 
evidence  does  not  (or  conversely,  does) 
support  a  finding  that  the  site  is 
disqualified)  must  be  made  at  the 
nomination  stage,  while  a  level  2  finding 
(i.e..  the  evidence  supports  a  finding  that 
the  site  is  not  disqualified  and  is  not 
likely  to  be  disqualified,  or  that  the  site 
is  disqualified  or  is  likely  to  be 
disqualified)  must  be  made  and 
supported  at  the  time  of 
recommendation  for  repository 
development  (site  selection).  For  the 
qualifying  conditions,  a  level  3  finding 
(i.e..  the  evidence  does  not  (or, 
conversely,  does)  support  a  finding  that 
the  site  is  not  likely  to  meet  the 
qualifying  condition)  must  be  made  at 
the  nomination  stage,  while  a  level  4 
finding  (i.e..  the  site  meets  the  qualifying 
condition  and  is  likely  to  continue  to 
meet  it  or  that  the  site  cannot  meet  the 
qualifying  condition  or  is  unlikely  to  be 
able  to  meet  it]  must  be  made  and 
supported  at  the  recommendation  for 
repository  development. 

Section  960.3-1-5  was  revised  (1)  to 
delete  the  grouping  of  the  postclosure 
guidelines  into  two  categories  (see 
Section  III);  (2)  to  clarify  the  role  of 
engineered  barriers  in  site  evaluation,  as 
ah^ady  explained  above;  and  (3)  to 
make  various  editorial  changes  for 
greater  clarity  of  meaning  and  intent.  In 
its  final  concurrence  decision,  the  NRC 
agreed  that  the  DOE's  additions  and 
modifications  satisfy  the  requirements 
of  condition  5  and  the  revised  guidelines 
describe  an  implementation  process  that 
"provides  confidence  that  alternative 
sites  will  be  selected  in  a  manner  that 
meets  the  requirements  of  the  National 
Environmental  Policy  Act." 

Kinds  of  Information.  The  NRC's 
preliminary  concurrence  condition  6 
states  that  the  "DOE  should  supplement 
the  guidelines  to  indicate  the  kinds  of 
information  necessary  for  DOE  to  make 
decisions  on  the  nomination  of  at  least 
five  repository  sites  and  subsequently 
recommending  these  sites  to  the 
President  for  characterization.  .  .  ." 
Similar  questions  on  the  data  to  support 
nomination  had  been  presented  to  the 
DOE  by  several  commenters.  The  DOE 
agreed  that  such  information  would  be 
helpful  and  in  response  added  a  new 
appendix  (Appendix  IV)  and  a  new 
section  (§  960.3-1-4)  to  the 
implementation  guidelines.  The  new 
section,  "Evidence  for  Siting  Decisions." 
is  discussed  in  the  subsequent 
explanation  of  the  implementation 
guidelines. 


Appendix  IV  specifies  the  types  of 
information  the  DOE  expects  to  be 
included  in  the  evidence  used  for  the 
guideline  applications  set  forth  in 
Appendix  III  at  the  time  of  site 
nominations  as  suitable  for 
characterization.  The  appendix  presents 
these  information  elements  for  each 
technical  guideline;  the  types  of 
information  listed  are  considered  to  be 
the  most  significant  for  the  evaluation  of 
a  site  against  that  particular  guideline. 
For  example,  for  guideline  $  960.4-2-5. 
Erosion,  Appendix  IV  requires  "a 
description  of  the  structure,  stratigraphy, 
and  geomorphology  of  the  site,  in 
context  with  the  geologic  setting"  and 
states  that  the  types  of  information  that 
would  support  this  description  would 
include  "the  depth,  thickness,  and 
lateral  extent  of  the  host  rock  and  the 
overlying  rock  mass;  the  lithology  of  the 
stratigraphic  units  above  the  host  rock; 
and  nature  and  rates  of  geomorphic 
processes  during  the  Quaternary 
Period." 

Where  necessary.  Appendix  IV  allows 
the  use  of  technically  conservative 
assumptions  or  extrapolations  of 
regional  data  to  supplement  the 
information  collected  for  the  site,  since 
this  stage  of  the  site-selection  process 
precedes  site  characterization. 
Furthermore,  it  is  recognized  that  the 
specific  information  for  the  guideline 
applications  set  forth  in  Appendix  III  is 
expected  to  differ  from  site  to  site,  both 
with  regard  to  favorable  and  potentially 
adverse  conditions  and  with  regard  to 
the  sources  and  the  reliability  of  the 
information. 

Explanation  of  the  Implementation 
Guidelines 

The  paragraphs  that  follow  discuss 
the  final  implementation  guidelines, 
which  incorporate  the  DOE's  responses 
to  the  NRC's  concurrence  conditions. 

Siting  provisions  (§  960.3-1).  The 
implementation  guidelines  begin  with 
five  provisions  for  the  siting  process. 
The  first  three  of  these  provisions 
(§§  960.3-1-1  through  960.3-1-3)  govern 
the  efforts  to  find  sites  with  a  diversity 
of  geohydrologic  settings,  a  diversity  of 
types  of  host  rock,  and,  when  siting  the 
second  repository,  a  regional 
distribution.  These  provisions  are 
derived  from  the  Act,  which  specifies 
that  the  guidelines  are  to  require  the 
Secretary  to  consider  regionality  and 
various  geologic  media. 

The  fourth  siting  provision  (§  960.3-1- 
4)  resulted  from  the  DOE's  efforts  to 
comply  with  the  NRC's  preliminary 
concurrence  condition  6  and  was 
developed  after  discussions  with  the 
NRC  staff.  It  discusses  the  evidence  (i.e.. 
information,  evaluation,  assumptions, 


etc.)  that  is  to  be  used  to  support  the    . 
decisions  that  must  be  made  in  four  of 
the  five  phases  of  the  siting  process — 
site  identification  as  potentially 
acceptable,  site  nomination  for 
characterization,  site  recommendation 
for  characterization,  and  site 
recommendation  for  repository 
development.  It  is  supported  by  a  new 
appendix  (Appendix  IV),  which,  as 
explained  above,  gives  examples  of  the 
types  of  information  that  will  be  used  in 
the  nomination  phase. 

Included  in  the  provision  for  evidence 
is  a  discussion  about  the  use  of 
assumptions.  Before  site 
characterization  is  completed, 
preliminary  assessments  of  the  potential 
of  a  site  to  meet  the  qualifying 
conditions  must  necessarily  employ 
judicious  assumptions  where  definitive 
data  are  missing.  Many  commenters 
were  concerned  that  consistent 
optimism  in  such  assumptions  would 
create  benefits  out  of  deficiencies  in  the 
scope  of  field  testing  and  research 
undertaken  by  the  DOE.  Accordingly. 
§  960.3-1-4  only  allows  the  use  of 
assumptions  that  would  tend  to 
underestimate  the  abiUty  of  a  site  to 
meet  the  qualifying  conditions.  Such 
assumptions  are  commonly  termed 
"conservative"  because  they  are  chosen 
in  order  to  minimize  the  possibility  that 
later  findings  will  prove  the  assumptions 
to  be  wrong.  This  is  a  commonly  used 
approach  in  engineering  and  in  scientific 
predictions.  Where  some  data  exist,  a 
statistical  range  of  uncertainty  may 
constrain  the  latitude  of  such 
assumptions.  Even  where  no  direct  date 
exist,  it  is  often  possible  to  establish  a 
sufficiently  conservative  range  of  values 
by  examining  comparable  situations  in 
nature  or  by  inference  from  related 
phenomena.  Thus,  there  are  techniques 
for  establishing  realistically 
conservative  assumptions  that  allow 
reasonable  decisions  to  be  made  in  the 
face  of  uncertainties.  It  should  be 
emphasized,  however,  that  one  of  the 
primary  focuses  of  this  guideijne  is  to 
ensure,  to  the  extent  practicable,  that 
analyses  performed  in  the  absence  of 
complete  data  (as  will  necessarily  often 
be  the  case)  do  not  produce  erroneous 
projections  about  the  suitability  of  a 
site. 

At  several  steps  in  the  siting  process 
the  guidelines  will  be  used  in  assessing 
individual  sites  and  in  comparing  sites 
with  one  another.  The  fifth  provision, 
§  960.3-1-5,  describes  the  basis  on 
which  these  evaluations  will  be  made. 
This  criterion  begins  by  assigning 
primary  significance  to  the  postclosure 
guidelines  and  secondary  significance  to 
the  preclosure  guidelines:  this 
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assignment  is  to  be  used  in  all  the 
evaluations  except  those  made  during 
the  screening  phase  of  the  siting 
process.  This  assignment  of  significance 
received  general  approval,  but  some 
commenters  argued  that  equal 
significance  should  be  assigned  to 
postclosure  and  preclosui'e  guidelines. 
The  fundamental  purpose  of  a  geologic 
repository  is  to  provide  long-term 
isolation  for  radioactive  waste  in  a 
manner  that  protects  the  health  and 
safety  of  the  public.  That  fundamental 
purpose  will  be  achieved  primarily  by 
the  site  features  related  to  the 
postclosure  guidelines.  The  postclosure 
guidelines  are  accordingly  given  primary 
significance.  The  DOE  recognizes  that 
the  preclosure  guidelines  govern  highly 
important  aspects  of  a  repository,  but 
during  the  siting  process  the  postclosure 
guidelines  are  collectively  to  be  given 
primary  sixnificrtnce  over  the  preclosure 
guideJines,  taken  together,  because  the 
long-term  concerns  about  public  health 
and  safety  must  take  precedence  over 
concerns  about  preclosure  effects,  which 
will  be  temporary.  Nonetheless,  in  order 
to  qualify  for  repository  development,  a 
site  must  meet  the  qualifying  conditions 
of  all  the  guidelines. 

The  evaluation-basis  provision  of 
§  960.3-1-5  next  establishes  an  order  of 
importance  for  the  technical  guidelines 
in  the  preclosure  categories.  Unless  it 
can  be  demonstrated  to  the  satisfaction 
of  the  NRC  that  the  repository  will  be 
safe  during  its  preclosure  phase,  the 
repository  cannot  be  built.  For  the 
preclosure  period,  the  evaluation-basis 
provision  therefore  assigns  highest 
importance  to  radiological  safety.  A 
secondary  importance  is  assigned  to  the 
guidelines  governing  environmental 
quality,  socioeconomic  impacts,  and 
transportation.  The  lowest  order  of 
importance  is  assigned  to  the  guidelines 
governing  ease  and  cost  of  siting, 
construction,  operation,  and  closure. 

Section  960.3-1-5  next  specifies  rules 
for  evaluating  individual  sites.  It 
requires  that  the  evaluation  of  technical 
and  system  guidelines  not  be  entirely 
separate.  Because  the  repository  must 
work  as  a  system,  an  evaluation  of  the 
features  governed  by  a  technical 
guideline  must  retain  some 
consideration  of  the  contributions  that 
those  features  make  to  the  performance 
of  the  entire  system.  Similarly,  an 
evaluation  against  a  system  guideline 
must  include  consideration  of  the 
technical  guidelines  accompanying  the 
system  guideline,  and  the  evidence 
related  to  the  system  guideline.  In 
recommending  sites  for  the  development 
of  repositories,  this  evidence  is  to 
include  analysis  of  expected  repository 


performance  and  the  likelihood  of 
compliance  with  40  CFR  Part  191  and  10 
CFR  Part  60,  in  accordance  with  the 
postclosure  system  guideline. 

The  provision  next  gives  rules  for 
making  comparisons  among  sites.  These 
comparisons  are  to  be  based  on 
evaluations  against  system  guidelines  to 
the  extent  allowed  by  the  data;  they  are 
intended  to  allow  comparative 
evaluations  of  sites  in  terms  of  the 
capabilities  of  the  natural  barriers  for 
waste  isolation.  When  adequate  data 
are  not  available  for  an  evaluation  of 
the  system  guideline,  the  comparison  is 
to  use  the  technical  guidelines,  assigning 
primary  significance  to  the  postclosure 
guidelines  and  following  the  orders  of 
importance  listed  above  for  the 
preclosure  guidelines. 

Section  960.3-1-5  specifies  that 
comparative  site  evaluations  ere  to 
place  primary  importance  on  the  natural 
barriers  of  the  site.  This  specification 
responds  to  many  comments  that 
unrestrained  assuinptions  about 
engineered  barriers  could  make  all  sites 
appear  adequate  and  mask  inherent 
differences  between  the  sites.  Therefore, 
in  evaluations  against  the  postclosure 
guidelines,  engineered  barriers  are  to  be 
considered  only  to  the  extent  necessary 
to  obtain  realistic  estimates  of  the 
amounts  and  kinds  of  radionuclides  that 
would  constitute  a  release  of 
radioactivity  (i.e..  the  source  term). 
Included  in  the  provision  are 
specifications  for  the  treatment  of 
engineered-barrier  performance  in 
comparative  evaluations. 

The  evaluation-basis  provision  ends 
with  rules  for  site  comparisons 
performed  to  support  the  last  phase  of 
the  siting  process — the  recommendation 
of  sites  for  the  development  of 
repositories.  It  specifies  that  these 
comparisons  will  consist  of  two 
evaluations  that  predict  radionuclide 
releases  for  100,000  years  after 
repository  closure  and  explains  how 
they  are  to  be  conducted. 

Siting  process  (§  960.3-2).  The 
guidelines  will  be  used  to  evaluate  sites 
at  several  points  in  the  siting  process, 
which  is  explained  in  detail  in  Section 
I.B.  This  part  of  the  guidelines  prescribes 
the  procedures  to  be  followed  at  each 
step  and  is  summarized  below. 

Screening  for  potentially  acceptable 
sites  (§960.3-2-1).  The  implementation 
guideline  governing  this  step  places 
requirements  on  the  screening  to  be 
conducted  during  the  selection  of  a  site 
for  the  second  repository;  the  guideline 
states  that  this  section  is  not  applicable 
to  the  first  respository  site,  for  the 
reasons  explained  in  Section  I.B.1. 


Nomination  of  sites  as  suitable  for 
characterization  (§960.3-2-2).  The 
guidelines  will  next  be  applied  in 
several  steps  during  the  nomination  of 
sites  as  suitable  for  site 
characterization;  the  nomination  process 
itself  is  explained  in  Section  I.B.2. 

In  the  first  of  these  steps,  the  DOE  will 
examine  each  of  the  potentially 
acceptable  sites  to  determine  whether 
any  should  be  disqualified  without 
further  consideration.  The  guideline 
governing  this  step  (S  960.3-2-2-1) 
requires  that  the  DOE  evaluate  each 
potentiL-Uy  acceptable  site  against  each 
disqualifying  condition  in  the  technical 
postclosure  and  preclosure  guidelines. 
Sites  at  which  any  disqualifying 
condition  is  present  will  be  eliminated 
from  further  consideration.  This 
requirement  is  provided  so  that  the 
potentially  acceptable  sites  for  the  first 
repository,  which  predate  the  guidelines, 
will  be  given  a  "fatal  Haw"  test  before 
further  effort  is  expended  in  evaluating 
them. 

The  next  application  during  the 
nomination  phase  will  occur  after  the 
DOE  has  grouped  (Section  I.B.2)  the 
potentially  acceptable  sites  according  to 
their  geohydrologic  settings.  The 
guideline  covering  this  step  (S  960.3-2- 
2-2)  requires  that  the  DOE  select  a 
preferred  site  in  each  setting  that 
contains  more  than  one  site;  the  DOE  is 
to  use  the  evaluation-basis  provision 
(S  960.3-1-5)  in  making  the  selections. 

To  accomplish  this  selection,  the  sites 
within  a  single  setting  will  be  compared 
with  one  another  by  using  the 
postclosure  and  the  preclosure  technical 
guidelines.  Because  the  sites  in  a  single 
setting  will  necessarily  have  many 
similar  features,  not  all  those  guidelines 
will  discriminate  among  the  sites.  For 
example,  sites  in  a  single  setting  will 
probably  satisfy  equally  well  the 
favorable  condition  calling  for 
hydrologic  features  that  can  be  modeled. 
In  selecting  a  preferred  site,  the  DOE.  in 
accordance  with  this  governing 
guideline,  will  primarily  evaluate  the 
conditions  specified  in  the  guidelines 
that  will  discriminate  among  the  sites. 
The  discriminating  guidelines  in  one 
setting  will  usually  be  different  from  the 
discriminating  guidelines  in  another 
setting;  a  necessary  part  of  the  selection 
process  will  be  the  identification  of 
discriminating  guidelines  in  each  setting 
where  a  selection  will  be  made. 

The  group  of  preferred  sites,  along 
with  the  sites  that  are  the  only  sites  in 
their  settings,  will  be  the  sites 
considered  for  nomination.  The 
guideline  requires  that  at  least  five  sites 
be  proposed;  if  fewer  than  five 
geohydrologic  settings  are  available,  the 
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DOE  will  select  additional  sites  from 
settings  that  contain  more  than  one  site, 
as  required  to  obtain  the  minimum  of 
five  sites. 

The  next  two  application  steps  in  the 
nomination  process  require  that  the 
guidelines  be  separated  into  two  groups: 
those  that,  in  the  language  of  the  Act, 
''require  site  characterization  as  a 
prerequisite"  for  their  application  and 
those  that  do  not  require  site 
characterization  for  that  purpose. 

After  selecting  the  sites  being 
considered  for  nomination,  the  DOE  will 
evaluate  the  suitability  of  each  of  them 
for  development  as  a  repository.  This 
evaluation  will,  as  required  by  the  Act. 
use  the  guidelines  that  do  not  require 
site  characterization  as  a  prerequisite 
for  their  application. 

In  the  next  step  in  the  nomination 
process,  the  DOE  will  evaluate  the 
suitability  for  characterization  of  each 
site  being  considered  for  nomination. 
This  evaluation  will  use  the  technical 
and  system  guidelines  identified  as 
requiring  characterization  and  will 
consider  the  favorable  and  potentially 
adverse  conditions  (Section  IV.A)  at 
each  site.  The  evaluation  will  examine 
whether,  on  balance,  the  presence  of 
such  conditions  affects  significantly  the 
ability  of  a  site  to  meet  the  qualifying 
conditions  and  to  avoid  disqualification. 

At  this  point  in  the  nomination 
process  the  DOE  will  have  identified  a 
set  of  five  or  more  sites  for  nomination; 
it  will  have  evaluated  the  suitability  of 
each  of  these  sites  for  development  as  a 
repository  and  for  characterization.  TTie 
DOE  will  bring  all  of  these  results 
together  in  a  summary  comparative 
evaluation  of  the  sites.  The  guideline 
governing  this  collection  of  results 
(5  960.3-2-2-3)  requires  the  DOE  to 
simimarize  the  information  supporting 
the  determinations  made  up  to  this  point 
in  the  nomination  process. 

The  actual  nomination  of  a  site  as 
suitable  for  characterization  must  be 
accompanied  by  an  environmental 
assessment  (EA).  The  DOE  will  prepare 
an  EA  to  accompany  the  nomination  of 
each  of  the  five  or  more  sites; 
implementation  guideline  S  960.3-2-2-4 
requires  that  this  EA  describe  the 
decision  process  that  led  to  the 
nomination  of  that  site.  The  EA  must 
also  include  other  evaluations  and 
discussions  described  in  the  Act  and  in 
the  guidelines.  The  guideline  also 
specifies  that  the  draft  EAs  wUl  be  made 
available  for  public  comment  and  that 
the  governments  of  States  and  affected 
Indian  tribes  will  be  notified  of  such 
availability. 

Implementation  guideline  i  960.3-2-2- 
5  prescribes  procedures  for  the  formal 
nomination  of  sites  as  suitable  for 


characterization.  This  guideline  calls  for 
a  determination  of  suitability  for 
characterization.  This  determination  is 
to  be  based  on  the  information  and 
analyses  in  the  environmental 
assessments. 

Recommendation  of  sites  for 
characterization  (§960.3-2-3).  The  next 
application  of  the  guidelines  will  joccur 
during  the  process  of  recommending 
sites  for  characterization.  Under  the  Act, 
the  Secretary  of  Energy  will  recommend 
no  fewer  than  three  sites  for 
characterization  for  the  first  and  the 
second  repository.  The  recommendation 
decision  is  to  be  based  on  the  available 
geophysical,  geologic,  geochemical,  and 
hydrologic  data  {unless  the  Secretary 
certifies,  pursuant  to  Section  112(b)(3)  of 
the  Act.  that  such  available  data  will  not 
be  adequate  to  satisfy  applicable 
requirements  of  the  Act  in  the  absence 
of  further  preliminary  borings  or 
excavations):  (2)  other  information;  and 
(3)  he  associated  evaluations  and 
findings  reported  in  the  environmental 
assessments.  The  guideline  governing 
this  step  specifies  a  procedure  for 
making  the  selection.  It  requires  that  the 
sites  nominated  for  characterization  first 
be  considered  in  order  of  preference  for 
characterization.  The  guideline  requires 
next  an  application  of  the  provisions  for 
diversity  of  geohydrologic  settings  and 
rock  types,  and.  for  siting  the  second 
repository,  the  provision  for  regional 
distribution,  as  specified  by  §  5  960.3-1- 
1,  960.3-1-2.  and  960.3-1-3,  respectively, 
of  the  implementation  guidelines.  This 
application  will  determine  a  final  order 
of  preference  for  characterization. 

Some  States  felt  that  the  guidelines 
should  not  be  used  beyond  the 
recommendation  of  sites  for 
characterization  of  that,  after  site 
characterization,  the  hcensing  criteria 
should  take  effect.  The  DOE  believes 
that  this  is  not  the  intent  of  the  Act  and 
would  create  an  illogical  discontinuity  in 
the  siting  process.  As  discussed  earlier, 
under  the  "Use  of  Proposed  EPA  and 
NRC  Standards,"  the  standards  of  site 
suitability  to  be  used  by  the  licensing 
authority  (NRC)  are  to  be  reflected  in 
the  guidelines  so  that  siting  and  other 
program  decisions  will  be  consistent 
with  these  requirements.  Section  114  of 
the  Act  provides  that  the  "Secretary 
shall  submit  to  the  President  a 
recommendation  that  the  President 
approve  such  site  for  the  development  of 
a  repository,"  where  the  site  referred  to 
is  one  of  at  least  three  candidate  sites 
for  which  site  characterization  has  been 
completed  under  Section  113(b)  of  the 
Act  Section  113(b)  requires  the  site- 
characterization  plan  for  each  candidate 
site  to  include  "criteria  to  be  used  to 
determine  the  suitability  of  such  site  for 


the  location  of  a  repository,  developed 
pursuant  to  Section  112(a)."  Section 
112(a)  is  the  section  that  requires  the 
DOE  to  develop  siting  guidelines,  and 
therefore  the  guidelines  are  intended  to 
be  used  in  deciding  which  among  the 
characterized  sites  is  to  be 
reconunended  to  the  President,  the 
Congress,  and  finally  to  the  NRC  for 
appropriate  approvals. 

Recommendation  of  sites  for  the 
development  of  repositories  (§960.3-2- 
4).  The  final  application  of  the 
guidelines  to  decisions  made  during  the 
siting  process  will  occur  during  the  site- 
selection  phase.  Site  characterization 
will  then  have  been  completed,  and  the 
DOE  will  select  one  site  for 
development  as  a  repository.  The 
implementation  guideline  governing  this 
selection  requires  that  the  DOE  compare 
the  characterized  sites  on  the  basis  of 
the  postclosure  and  the  preclosure 
guidelines.  It  also  requires  the  DOE  to 
submit  to  the  President  and  make 
available  to  the  public  a  comprehensive 
statement  of  the  basis  for  the  selection, 
including  an  environmental  impact 
statement 

Consultation  (§  960.3-3).  Throughout 
the  siting  process  the  DOE  will  consult 
with  designated  officials  of  affected 
States  and  governing  bodies  of  affected 
Indian  tribes,  as  defined  by  the  Act  This 
guideline  prescribes  that  this 
consultation  be  carried  out  defines 
procedures  for  responding  to  requests 
for  information,  and  specifies  that  the 
DOE  enter  into  binding  written 
agreements  in  accordance  with  the  Act 

The  Department  of  the  Interior 
commented  on  the  prudence  of 
consulting  with  Federal  land  managers 
as  soon  as  the  siting  process  considers 
lands  in  their  jurisdiction.  This  comment 
was  taken  to  have  a  wider  validity  and 
led  to  the  inclusion  of  consultation  with 
Federal  agencies  in  the  guideline  on 
consultation. 

Environmental  impacts  (§960.3-4). 
This  guideline  requires  the  DOE  to 
consider  environmental  impacts 
throughout  the  site-characterization, 
site-selection,  and  respository- 
development  process  and  to  mitigate 
them  to  the  extent  practicable. 

3.  PostclosiuT  Guidelines  (Subpart  C, 
Section  960.4) 

The  postclosure  guidelines  are 
designed  to  establish  the  performance 
objectives  (system  guideline)  and 
technical  conditions  important  to 
meeting  those  objectives  (technical 
guidelines)  for  the  repository  system 
over  the  long  term  after  permanent 
closure.  The  length  of  this  postclosure 
time  period  has  not  been  rigorously 
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defined,  although  the  proposed  EPA 
standard  (40  CFR  Part  191)  suggests  that 
the  major  emphasis  for  ensuring  waste 
isolation  should  be  placed  on  the  first 
10.000  years  after  closure.  The 
postclosure  guidelines  are  structured  to 
accommodate  any  time  period 
ultimately  adopted  by  the  EPA  and  the 
NRC.  Naturally,  confidence  in  such 
predictions  will  diminish  as  predictions 
reach  further  into  the  future;  however, 
the  radiological  toxicity  of  the  wastes  to 
be  isolated  also  diminishes  with  time. 

Section  960.4-1    Postclosure  System 
Guideline.  The  postclosure  system 
guideline  requires  compliance  with 
those  EPA  and  NRC  regulations  that  are 
intended  to  ensure  that  the  health  and 
safety  of  the  public  and  the  quality  of 
the  environment  will  be  protected  until 
the  radioactivity  in  the  waste  has 
diminished  to  safe  levels. 

Several  comments  on  the  alternative 
guidelines  objected  to  the  inclusion  of 
engineered  barriers  in  determining 
compliance  with  the  system  guideline, 
the  objections  being  based  on  the 
concerns  that  engineered  barriers  would 
be  used  to  compensate  for  inadequacies 
in  natural  systems  and  that  the  term 
"state  of  art"  implies  untested 
technology.  The  intent  of  including 
engineered  barriers  was  not  to 
compensate  for  an  inadequate  site. 
Rather,  engineered  barriers  are  intended 
to  enhance  the  natural  system's 
containment  and  isolation  capacities  to 
the  extent  that  is  practicable.  This 
approach  is  consistent  with  the 
"multiple-barrier"  approach  endorsed 
by  both  the  EPA  and  the  NRC  as  a 
method  of  compensating  for 
uncertainties  in  performance 
predictions.  The  multiple  barriers 
consist  of  both  natural-system 
components  (e.g.,  the  host  rock, 
hydrologic  conditions,  and  geochemical 
conditions)  and  engineered  components 
(e.g..  long-lived  waste  packages, 
relatively  insoluble  waste  forms, 
repository  seals  and  backfill  materials 
that  resist  water  movement).  The 
inclusion  of  engineered  barriers  in 
system  assessments  is  stipulated  in  both 
10  CFR  Part  60  and  40  CFR  Part  191.  The 
DOE  agrees,  however,  that  engineered 
barriers  are  secondary  to  the  natural 
system  with  respect  to  long-term 
isolation.  Consequently,  the  postclosure 
guidelines  are  premised  explicitly  on  a 
recognition  of  the  primacy  of  natural 
barriers  and,  as  discussed  above  in 
regard  to  the  implementation  guidelines, 
site  evaluations  will  consider 
engineered-barrier  systems  only  to  the 
extent  necessary  to  obtain  reahstic 
source  terms.  The  term  "state  of  the  art" 
is  replaced  by  "reasonably  available 


technololgy"  (see  discussion  in  Section 
IV.B.1). 

Some  commenters  asserted  that  the 
guidelines  should  specify  the  manner  in 
which  performance  assessments, 
probability  estimates,  uncertainty 
analyses,  and  risk  assessments  would 
be  performed  in  complying  with  the 
guidelines.  The  DOE  maintains  that  the 
development,  validation,  and 
implementation  of  those  assessment 
techniques  are  outside  the  scope  of 
these  guidelines,  whose  purpose  is  to 
guide  and  direct  the  DOE's  siting 
process  rather  than  to  prescribe 
analytical  methods  and  procedures. 

Several  commenters  expressed 
concern  that  repository-system  failures 
could  damage  major  ecosystems  like  the 
Great  Lakes.  Since  the  repository  will 
have  to  comply  with  the  release  limits 
specified  in  the  NRC  criteria  and  the 
^A  standards,  and  the  site  will  have  to 
meet  the  siting  guideline  on 
environmental  quality,  such 
consequences  cannot  be  reasonably 
postulated. 

A  corollary  concern  is  that  since  the 
proposed  EPA  limits  apply  at  the 
accessible  environment,  significant 
contamination  of  subsurface  rocks  and 
ground  water  could  occur  within  the 
controlled  area.  Some  comments  urged 
the  inclusion  of  all  ground  water  as  part 
of  the  accessible  environment,  both    ' 
inside  and  outside  the  controlled  area, 
and  suggested  that  a  "zero  release" 
standard  be  applied.  In  regard  to  the 
first  concern,  the  NRC  criterion  (10  CFR 
60.113)  for  releases  from  the 
underground  facility  will  afford 
significant  protection  to  subsurface 
areas  outside  the  underground  facility 
but  inside  the  controlled  area.  In  regard 
to  the  second  concern,  a  ground-water 
system  may  provide  very  long  times  for 
transport  to  the  accessible  environment, 
and  such  a  system  is  an  important 
component  of  a  multiple-barrier  system. 
The  importance  of  that  barrier  system 
and  its  components  is  recognized  by 
both  the  NRC  and  the  proposed  EPA 
regulations,  and  hence  the  concept  of 
the  controlled  area  and  the  accessible 
environment  was  adopted  by  the  NRC 
and  proposed  by  the  EPA.  The  "zero 
release"  concept  is  an  ideal  objective 
that  cannot  be  adopted  as  a  standard 
because  of  the  uncertainties  in  the 
predictions  of  postclosure  performance 
and  the  long  time  periods  that  are  of 
concern. 

Several  comments  suggested  that  the 
guidelines  actually  state  the 
requirements  of  the  NRC  and  EPA 
regulations  instead  of  merely 
referencing  them.  The  final  guidelines 
include  two  appendices  (Appendix  I  and 


Appendix  II)  that  summarize  the  central 
elements  of  those  regulations  that  bear 
most  directly  on  the  system  guidelines. 

Some  commenters  cautioned  the  DOE 
on  the  need  for  consistency  between  the 
guidelines,  the  proposed  EPA  standard, 
and  10  CFR  Part  60.  Several  of  the 
commenters  noted  that  the  proposed 
guidelines  did  not  appear  to  be 
consistent  with  the  proposed  EPA 
assurance  requirements.  Other 
commenters  requested  clarification 
regarding  the  respective  roles  of  the 
DOE.  the  NRC.  and  the  EPA.  The  DOE 
intends  to  ensure  consistency  between 
the  guidelines  and  the  NRC  and  EPA 
regulations  for  the  disposal  of  high-level 
radioactive  waste  and  spent  fuel  (see 
also  Section  III.A.1  and  the  discussion  of 
"Applicability"  in  Section  IV.B.1). 
Furthermore,  should  the  final  EPA 
standards  include  assurance 
requirements  that  appear  to  be 
inconsistent  with  the  guidelines,  the 
DOE  will  reevaluate  the  guidelines. 

In  regard  to  the  roles  of  the  three 
agencies,  the  EPA  is  charged  with 
establishing  general  environmental 
standards  for  the  protection  of  public 
safety  and  the  environment  outside  the 
facility  or  site  boundaries.  The  NRC  is 
charged  with  establishing  and 
implementing  requirements  for  licensing 
the  repository,  which  includes  enforcing 
any  applicable  standards,  including  the 
EPA  regulations,  and  with  discharging 
the  NRC's  responsibilities  under  the 
National  Environmental  Policy  Act  of 
1969.  The  DOE  is  charged  with 
identifying,  characterizing,  and 
demonstrating  the  suitability  of  sites 
and  developing  and  operating  a 
repository  consistent  with  these 
guidelines,  the  EPA  standards,  and  NRC 
licensing  requirements. 

Several  commenters  requested  the 
adoption  of  the  ALARA  (as  low  as 
reasonably  achievable)  concept  in  the 
system  guidelines.  They  seem  to  have 
been  looking  for  assurance  that  (1)  the 
waste  isolation  provided  by  the  geologic 
setting  at  the  site  will  be  weighted 
heavily  in  comparing  alternative  sites 
during  the  selection  process  and  (2)  the 
DOE  will  take  reasonable  measures  to 
ensure  that  radiation  exposures  will  be 
as  low  as  is  reasonably  achievable.  Both 
of  these  concerns  will  indeed  be 
accommodated  through  the  guideline- 
implementation  process,  in  which  public 
health  and  safety  will  be  the  primary 
consideration.  However,  for  postclosure 
releases,  the  ALARA  concept  as  such 
cannot  be  implemented,  because  the 
potentially  ejected  populations  are  not 
known:  the  releases  may  not  occur  for 
tens  of  thousands  of  years.  Estimates  of 
the  integrated  population  doses  that 
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would  be  required  to  implement  the 
ALARA  criterion  and  applying  an 
appropriate  cost-benefit  (e.g.,  dollars  per 
man-rem)  factor  for  releases  predicted 
far  into  the  future  would  be  highly 
speculative.  Therefore,  the  ALARA 
concept,  per  se.  will  not  be  rigorously 
applied  for  the  postdosure  phase. 

A  number  of  comments  stressed  the 
importance  of  using  system-analysis 
techniques  in  assessing  compliance  with 
the  guidelines  rather  than  treating  each 
parameter  (e.g..  geohydrology) 
independently.  Conversely,  several 
commenters  believed  that  too  much 
importance  was  placed  on  the  system 
guideline — that  each  technical  factor 
should  be  considered  separately.  The 
final  implementation  guidelines  specify 
that  comparisons  of  sites  are  to  be 
based  on  the  system  guidelines.  Thus, 
both  the  sufficiency  of  individual 
technical  factors  and  the  system- 
analysis  concept  are  taken  into  account. 

Some  commenters  suggested  that  the 
system  guidelines  should  require 
postdosure  monitoring.  The  issue  of 
postdosure  monitoring  will  be 
addressed  by  the  DOE  and  the  NRC  at 
several  points  from  the  time  of 
repository  licensing  through  the  time  of 
permanent  closure.  If  the  state  of 
technology  at  those  future  times  is  such 
that  useful  information  could  be  gained, 
monitoring  may  be  included  for 
confirmatory  or  research  purposes. 
However,  postdosure  monitoring  is  not 
considered  to  be  a  key  factor  in  site 
selection. 

Finally,  in  response  to  the  NRC's 
prehminary  concurrence  condition  4 
regarding  the  role  of  engineered  barriers 
(see  Section  n.C  and  the  discussion  of 
implementation  guidelines  in  Section 
IV.B.2).  the  postdosure  system  guideline 
was  revised  to  clearly  separate  the  roles 
assigned  to  the  geologicmetting  at  the 
site  and  to  the  engineered  barriers. 

Section  960.4-2    Postdosure 
Technicial  Guidelines.  The  postdosure 
technical  guidelines  specify  qualifying, 
favorable,  potentially  adverse,  and,  in 
five  guidelines,  disqualifying  conditions 
on  the  characteristics,  processes,  and 
events  that  may  affect  the  performance 
of  a  repository  after  dosure.  Those 
characteristics,  processes,  and  events 
have  been  identified  through  numerous 
evaluations  by  technical  experts  from 
several  countries  and  adopted  in  various 
forms  by  agendes  and  institutions 
charged  with  waste-isolation 
responsibilities,  including  the  Nudear 
Regulatory  Commission,  the  National 
Academy  of  Sciences,  and  the 
International  Atomic  Energy  Agency. 

In  response  to  the  NRC's  condition 
3(i),  the  introductory  paragraph  for  the 
postdosure  technical  guidelines  was 


revised  by  adding  the  statement  that 
potentially  adverse  conditions  that 
affect  waste  isolation  within  the 
controlled  area  will  be  considered  even 
if  they  occur  outside  the  controlled  area. 

Section  960.4-2-1    Geohydrology. 
The  geohydrologic  technical  guideline  is 
focused  on  the  present  and  expected 
characteristics  of  the  geohydrologic 
setting  of  a  site,  which  must  be 
compatible  with  waste  containment  and 
isolation.  The  most  likely  mechanism  for 
the  release  of  radionuclides  from  a 
repository  to  the  accessible  environment 
is  transport  by  ground  water.  For  this 
reason  the  geohydrologic  conditions  at  a 
site  must  be  adequately  understood: 
furthermore,  future  conditions  must  be 
reliably  predicted  and  upon  evaluation 
must  be  shown  to  be  compatible  with 
waste  isolation. 

It  is  obvious  from  the  numerous  and 
thou^tful  comments  on  the 
geohydrology  guidelines  that  most 
reviewers  believe  geohydrology  is  a 
critical  factor  in  the  siting  process.  Most 
of  the  comments  addressed  the 
disqualifying  condition  and  the 
potentially  adverse  conditions. 

Twenty-four  commenters  were  critical 
of  the  disqualifying  condition  pertaining 
to  the  1000-year  travel  time  from  the 
disturbed  zone  to  the  accessible 
environment.  This  proposed  condition 
stated  that  a  site  would  be  disqualified 
if  the  "expected  pre-waste-emplacement 
ground-water  travel  time  along  any  path 
of  likely  radionuclide  travel  from  the 
disturbed  zone  to  the  accessible 
environment  is  less  than  1000  years, 
unless  the  characteristics  and  conditions 
of  the  geologic  setting,  such  as  the 
capacity  for  radionuclide  retardation 
and  the  ground-water  fiux,  would  limit 
potential  radionuclide  releases  to  the 
accessible  environment  to  the  extent 
that  the  requirements  specified  in 
9  960.4-1  could  be  met."  The  criticisms 
of  this  disqualifying  condition  can  be 
grouped  into  four  groups:  (a)  the 
"fastest"  travel  time  should  be  specified 
instead  of  the  "average"  travel  time,  (b) 
the  statement  needs  an  explanation  of 
how  travel  time  will  be  calculated,  (c) 
the  1000-year  period  should  be 
increased  to  10,000  years,  and  (d)  the 
"unless"  dause  providing  for  the 
consideration  of  radionuclide 
retardation  and  ground-water  fiux 
should  be  deleted  and  renders  the 
statement  of  the  disqualifying  condition 
ambiguous. 

The  question  of  "fastest"  vs. 
"average"  travel  time  is  a  complex  issue 
that  involves  not  only  travel  time  but 
also  the  amount  of  water  that  moves  to 
the  accessible  environment 
Conceivably  there  could  be  situations 
where  very  minute  amounts  of  water 


would  travel  at  the  fastest  rate,  whereas 
the  real  concern  is  the  travel  time  of 
large  amounts  of  water.  The  DOE  has 
chosen  to  clarify  this  question  by  using 
the  nonspecific  words  "travel  time"  in 
the  disqualifying  condition  and  by 
explaining  how  travel  time  will  be 
calculated  in  the  definition  of  ground- 
water travel  time  (5  960.2).  The 
definition  provides  for  the  consideration 
of  the  rate  at  which  most  of  the  water 
moves. 

The  1000-year  travel  time  in  the 
disqualifying  statement  is  consistent 
with  the  NRC  criterion  on  travel  time  to 
the  accessible  environment.  In  addition. 
1000  years  is  a  suffident  period  for  most 
of  the  fission  products  to  decay  to 
generally  innocuous  levels  of 
radiotoxicity. 

The  "unless"  dause  pertaining  to 
retardation  and  ground-water  flux  in  the 
disqualifying  statement  on  travel  time  to 
the  accessible  environment  attracted 
comments  arguing  that  the  clause  made 
the  rest  of  the  statement  ambiguous  and 
violated  the  intent  of  having  the  1000- 
year  travel  time  as  an  absolute 
condition.  It  should  be  noted  that  the 
NRC  criteria  provide  an  opportunity  for 
exceptions  to  the  1000-year  travel  time. 
The  DOE  believed  it  is  appropriate  to 
provide  for  exceptions,  particularly  in 
cases  where  the  ground-water  fiux  is 
small  or  where  processes  promoting 
radionuclide  retardation  are  important 
in  providing  for  excellent  isolation 
capabilities.  However,  the  NRC,  in  its 
preliminary  concurrence  condition  3(d), 
stated  that  the  "DOE  should  not  frame 
its  guidelines  such  that  a  1000-year 
ground-water  travel  time  (10  CFR  60.113) 
would  be  adjusted,  particularly  in  the 
early  stages  of  site  selection."  The  NRC 
agreed  that  10  CFR  60.113  allows 
adjustments  to  a  1000-year  ground-water 
travel  time,  but  these  adjustments  must 
be  approved  or  specified  by  the  NRC. 
Condition  3(b)  thus  stemmed  from  the 
NRC's  concern  that  the  DOE  might 
assume  an  adjustment  that  the  NRC 
would  not  approve. 

In  response  to  the  NRCs  concerns,  the 
DOE  has  deleted  from  the  disqualifying 
condition  for  geohydrology  [\  960.4-2- 
1(d))  the  provision  that  would  allow  the 
selection  of  sites  with  a  ground-water 
travel  time  of  less  than  1000  years. 
Moreover,  disqualifying  condition 
9  960.4-2-l(d)  was  revised  to  read  as 
follows:  "A  site  shall  be  disqualified  if 
the  pre-waste-emplacement  ground- 
water travel  time  from  the  disturbed 
zone  to  the  accessible  environment  is 
expected  to  be  less  than  1000  years 
along  any  pathway  of  likely  and 
significant  radionudide  travel."  This 
statement  differs  from  the  performance 


Federal  Register  f  Vol.  49,  No.  236  /  Thursday.  December  6.  1984  /  Rules  and  Regulations       47733 


objective  of  10  CFR  60.113  by  the  words 
"and  significant."  The  DOE  maintains 
that  these  words  must  be  included 
because  the  DOE  will  not  know,  until 
after  site  characterization,  the 
pathways,  rates,  and  amounts  of  ground- 
water travel  in  suffident  detail  to  know 
precisely  whether  the  site  complies  with 
the  1000-year  travel  time.  Thus,  the 
words  "and  significant"  were  added  to 
avoid  disqualifying  an  adequate  site 
when  early  predictions  (before  site 
characterization  and  before  the  extent 
of  the  disturbed  zone  and  the 
boundaries  of  the  accessible 
environment  are  accurately  known) 
indicated  that  small  amounts  of  water 
incapable  of  carrying  significant 
amounts  of  radionuclides  might  reach 
the  accessible  environment  in  less  than 
1000  years.  In  its  final  dedsion,  the  NRC 
stated  that,  "in  the  absence  of  a 
substantive  concern,"  the  NRC  would 
not  object  to  the  difference  in  phrasing 
between  the  DOE's  guideline  and  its 
counterpart  in  10  CFR  Part  60.  The  NRC 
reiterated  the  statement  made  in  its 
prehminary  concurrence  dedsion  that 
the  guidelines  need  not  be  identical  with 
10  CFR  Part  60  because  they  serve 
different  purposes  and  concluded  that 
the  DOE's  final  revision  is  not  in  conflict 
with  10  CFR  Part  ea 

Twenty  comments  recommended  that 
some  or  all  of  the  potentially  adverse 
conditions  be  upgraded  to  disqualifying 
conditions.  The  two  potentially  adverse 
conditions  receiving  by  far  the  most 
endorsements  for  upgrading  were  the 
one  pertaining  to  the  presence  of  ground 
water  along  the  travel  path  to  the 
accessible  environment  and  the  one 
concerning  the  difficulty  of  modeling  the 
geohydrologic  system. 

The  rationale  given  for  changing  to  a 
disqualifying  condition  the  presence  of 
ground  water  along  the  flow  path  to  the 
accessible  environment  is  that  the 
presence  of  ground  water  increases  the 
probability  that  radionuclides  will  reach 
the  accessible  environment  The  DOE 
agrees  with  this  rationale,  but  it  does 
not  agree  that  the  increased  probability 
in  all  cases  is  sufTicient  to  warrant 
disqualification.  Similarly,  the 
potentially  adverse  condition  pertaining 
to  the  difficulty  of  modeling  was  not 
changed  to  a  disqualifying  condition, 
because  complexity  by  itself  does  not 
necessarily  reduce  the  isolation 
capabilities  of  tho  geohydrologic  system 
of  a  site.  In  fact  in  some  cases 
complexity  may  enhance  these  isolation 
capabilities.  The  DOE  also  reevaluated 
the  other  potent'ally  adverse  comiitions 
in  the  geohydrology  guideline,  but  does 
not  believe  it  is  appropriate  to  change 
any  of  these  to  disqualifying  conditions. 


Five  comments  remarked  on  the 
favorable  condition  concerning  high 
effective  porosity.  Two  suggested  "low 
effective  porosity"  is  more  favorable 
than  "high  effective  porosity,"  one 
suggested  "low  hydraulic  flux"  was  a 
preferred  phrase,  another  asked  for  an 
explanation  of  why  a  high  effective 
porosity  is  a  favorable  condition  and 
another  suggested  that  most  rocks  with 
high  effective  porosity  also  have  high 
hydraulic  conductivity,  and  vice  versa, 
and  so  the  favorable  condition  has  no 
basis  in  reality.  Effective  porosity  is  one 
of  three  parameters  that  directly  affed 
ground-water  velodty,  the  others  being 
hydraulic  conductivity  and  hydraulic 
gradient.  The  velodty  of  the  ground 
water  is  expressed  mathematically  as 
the  product  of  the  hydraulic  conductivity 
and  the  hydraulic  gradient  divided  by 
the  effective  porosity.  If  the  product 
remains  constant  as  porosity  increases, 
the  flow  velodty  will  decrease,  with  an 
atteiKiant  increase  in  radionudide  travel 
time.  Therefore,  a  high  effective  porosity 
along  such  flow  paths  would  be  a 
favorable  condition  and  was  retained  in 
the  guidelines  of  November  18, 1983, 
which  were  sent  to  the  NRC  for 
concurrence.  In  addition,  a  high  effective 
porosity  provides  an  increased  surface 
area  for  radionuclide  retardation.  In  the 
guidelines,  hydraulic  conductivity  and 
hydraulic  gradient  are  addressed 
separately  in  the  favorable  conditions. 

However,  the  favorable  condition  on 
high  effective  porosity  was  revised  in 
the  final  guidelines  to  accommodate  the 
NRC's  preliminary  concurrence 
condition  3(a),  which  asked  the  DOE  "to 
modify  its  use  of  high  effective  porosity 
to  limit  its  use  to  those  situations  that 
could  be  considered  as  a  favorable 
siting  condition."  The  NRC  pointed  out 
that,  before  a  high  effective  porosity 
could  be  considered  favorable,  the 
product  of  the  hydraulic  gradient  and 
conductivity  must  remain  constant.  In 
some  instances,  this  product  is  not 
constant  because  porosity  and  hydraulic 
conductivity  can  be  positively 
correlated,  which  would  be  an  adverse, 
rather  than  favorable,  condition.  Tl^e 
DOE  agrees  with  the  NRC's  position  and 
has  therefore  revised  the  statement  of 
this  favorable  condition  to  reflect  the 
inverse  relationship  between  porosity 
and  conductivity;  it  says  that  the  DOE 
will  consider  a  high  effective  porosity 
together  with  a  low  hydraulic 
conductivity.  Furthermore,  the  statement 
was  moved  from  the  favorable 
conditions  applicable  to  both  the 
saturated  and  the  unsaturated  zones  to 
the  favorable  conditions  postulated  for 
the  saturated  zone  because  it  is  more 
pertinent  to  the  saturated  zone. 


In  response  to  the  NRC's  prehminary 
concurrence  condition  3(b),  the  DOE 
made  a  commitment  to  revise  its 
guidelines,  if  necessary,  to  ensure 
consistency  with  the  final  NRC 
amendments  to  10  CFR  Part  60  for  the 
unsaturated  zone. 

Moreover,  in  response  to  condition 
3(c),  favorable  condition  §  960.4-2- 
1(b)(7),  which  dealt  with  the  presence  of 
ground  water  with  10,000  parts  per 
million  or  more  of  total  dissolved  solids 
along  any  path  of  likely  radionudide 
travel,  was  moved  to  }  960.4-2-8-1:  this 
section  is  more  appropriate  because  if  is 
concerned  with  effects  on  natural 
resources.  Regarding  the  geohydrology 
guideline,  the  NRC  had  indicated 
concerns  that  the  presence  of  ground 
water  with  a  high  concentration  of  total 
dissolved  solids  might  be  a  potentially 
adverse  ge<rfi)rdrologic  condition,  rather 
than  a  favorable  one,  because  it  could 
complicate  the  design  of  the  waste 
canister  and  perhaps  hamper  the  DOE's 
efforts  to  satisfy  the  containment  and 
release-rate  requirements  of  10  CFR  Part 
60.  However,  the  NRC  agreed  that  the 
presence  of  such  ground  water  is  a 
favorable  condition  in  the  consideration 
of  natural  resources  because  such 
ground  water  is  unlikely  to  be  desirable 
as  a  natural  resource  whose  recovery 
could  lead  to  human  intrusion  into  the 
repository. 

Five  commenters  remarked  on  the  fact 
that  the  guideline  on  geohydrology  does 
not  address  the  interval  in  the  ground- 
water travel  time  to  the  accessible 
environment  between  1000  and  10.000 
years  and  suggested  that  the  interval 
between  1000  and  \QJ0OQ  years  should 
be  explidtly  stated  as  a  potentially 
adverse  condition  (1000  years  is  a 
disqualifying  condition  and  10,000  years 
is  a  favorable  condition).  The  fact  that  a 
condition  is  identified  as  favorable  does 
not  imply  that  the  absence  of  such  a 
condition  is  adverse.  In  this  instance,  a 
ground-water  travel  time  of  more  than 
10,000  years  adds  to  confidence  in  the 
isolation  capabilities  of  a  site,  but  travel 
time  is  not  unacceptable  until  it  falls 
below  1000  years,  which  is  the  stated 
disqualifier.  Therefore  the  interval 
between  1000  and  10,000  years  can  be 
regarded  as  a  "neutral"  zone,  and  the 
DOE  did  not  provide  a  potentially 
adverse  condition  to  address  the 
condition  of  a  ground-water  travel  time 
of  less  than  10,000  years  and  more  than 
1000  years. 

Four  commenters  recommended  that 
the  presence  of  an  aquifer  above  or 
within  the  host  rock  should  be  a 
disqualifying  condition.  The  presence  of 
sources  of  ground  water,  suitable  for 
irrigation  or  human  consumption 
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without  treatment,  along  flow  paths  to 
the  accessible  environment  is 
recognized  as  a  potentially  adverse 
condition.  Aquifers  near  or  above  a 
repository  will  be  thoroughly  evaluated 
during  site  characterization  to  ensure 
that  radionuclides  will  not  reach  the 
accessible  environment  in  amounts 
exceeding  permissible  limits,  but  the 
presence  of  aquifers  does  not  mean  that 
permissible  limits  will  be  exceeded. 

One  commenter  argued  that  the 
10,000-year  travel  time  as  a  favorable 
condition  is  too  long,  as  is  the  100,000- 
year  time  specified  in  the  favorable 
condition  pertaining  to  hydrologic 
processes  affecting  waste  isolation. 
These  times  may  indeed  be  more 
conservative  than  necessary,  but  the 
DOE  believes  that  acceptable  sites  can    - 
be  identified  with  the  specified 
conditions,  and  the  DOE  prefers  to  be 
overly  conservative  provided  acceptable 
sites  are  not  eliminated  in  so  doing. 

Section  960.4-2-2  Geochemistry.  The 
objective  of  the  geochemistry  technical 
guideline  is  to  ensure  that  present  and 
expected  geochemical  characteristics  of 
a  site  are  compatible  with  waste 
containment  and  isolation.  The  guideline 
therefore  addresses  two  aspects  of  the 
geochemical  environment:  the 
conditions  that  affect  the  release  of 
radionuclides  from  the  engineered- 
barrier  system  and  the  conditions  that 
affect  the  release  of  radionuclides  into 
the  accessible  environment  (e.g..  the 
conditions  related  to  radionuclide 
precipitation  or  sorption  and  the 
formation  of  complexes  or  physical 
states  that  increase  the  mobility  of 
radionuclides). 

Three  commenters  recommended  that 
the  DOE  change  to  disqualifying  . 
conditions  some  or  all  of  the  three 
potentially  adverse  conditions:  grotmd- 
water  conditions  that  could  adversely 
affect  the  engineered-barrier  system, 
geochemical  processes  or  conditions 
that  could  adversely  affect  repository 
performance,  and  ground-water 
conditions  that  are  oxidizing.  However, 
containment  and  isolation  capabilities 
depend  on  the  total  geologic, 
geohydrologic,  and  geochemical 
environment  of  a  site  rather  than  on  any 
single  geochemical  condition.  The  DOE 
believes  that  none  of  the  potentially 
adverse  conditions  is  of  such 
importance  to  long-term  performance 
that  its  presence  would  warrant  the 
disqualification  of  a  site.  The  DOE  has 
therefore  not  upgraded  to  disqualifying 
any  of  the  potentially  adverse 
conditions  in  the  geochemistry 
guideline. 

One  commenter  recommended  that 
the  DOE  upgrade  to  a  qualifying 
condition  the  favorable  condition 


pertaining  to  geochemical  conditions 
that  promote  radionuclide  retardation. 
The  effect  of  this  recommendation 
would  be  to  eliminate  all  sites  not 
having  geochemical  isolation 
capabilities.  The  DOE  does  not  accept 
this  recommendation  because  to  do  so 
might  eliminate  some  acceptable  sites 
that  would  quite  adequately  meet  the 
requirements  of  the  postclosure  system 
guideline  by  having  very  long  ground- 
water travel  times  or  other  conditions 
contributing  to  the  isolation  of 
radionuclides. 

Four  commenters  recommended  that 
the  converse  of  the  qualifying  condition 
should  be  explicitly  stated  as  a 
disqualifying  condition.  The  guidelines 
provide  that,  in  order  to  be  acceptable,  a 
site  must  meet  all  qualifying  conditions. 
Thus,  if  a  site  fails  to  meet  any  one 
quaUfying  condition  after  site 
characterization  is  completed,  it  is 
eliminated  from  further  consideration. 
As  explained  in  Section  IV .A,  the  DOE 
chose  not  to  explicitly  restate  the 
converses  of  the  qualifying  conditions  as 
disqualifying  conditions. 

Three  commenters  supported  that  the 
qualifying  condition  pertaining  to 
permissible  radionuclide  releases  to 
ground  water  and  the  accessible 
environment  be  reworded  to  require  that 
no  radionuclides  be  released  to  ground 
water.  Such  a  "zero-release" 
requirement  would  be  more  restrictive 
than  the  EPA  proposed  regulation  and 
NRC  regulations  and  would  not 
constitute  a  realistic  objective,  as 
discussed  under  the  "Postclosure 
System  Guideline."  Therefore  the  DOE 
did  not  accept  the  recommendation. 

Section  960.4-2-3    Rock 
Characteristics.  Postclosure  rock 
characteristics  are  important  to  the  long- 
term  isolation  capability  of  the  host 
rock.  The  mining  operations  during 
repository  construction  and  the  heat 
generated  by  the  emplaced  wastes  must 
not  cause  fractures  or  the  thermal 
alteration  of  minerals  that  would 
significantly  diminish  the  ability  of  the 
site  to  contain  the  waste.  If  extensive 
changes  in  the  host  rock  occur,  new 
pathways  for  radionuclide  migration 
from  the  repository  could  result,  and  the 
isolation  capabilities  of  the  rock  could 
be  impaired. 

The  objective  of  the  postclosure 
guideline  on  rock  characteristics  is 
therefore  to  ensure  that  the  present  and 
expected  characteristics  of  the  host  rock 
and  surrounding  units  can  accommodate 
the  thermal,  chemical,  mechanical,  and 
radiation  stresses  expected  to  be 
induced  by  repository  construction, 
operation,  and  closure  and  by  expected 
interactions  among  the  waste,  the  host 


rock,  ground  water,  and  the  engineered- 
barrier  system. 

A  number  of  commenters  objected  to 
the  use  of  the  term  "engineering 
measures  beyond  the  state  of  the  art"  in 
the  first  potentially  adverse  condition 
given  for  the  rock-characteristics 
guideline.  They  were  concerned  that  the 
DOE  intended  to  employ  "unproved" 
engineering  techniques  to  compensate 
for  adverse  rock  conditions.  There  was 
also  concern  that  the  DOE  intended  to 
rely  on  technological  breakthroughs, 
which  cannot  be  presumed  to  occur.  To 
clarify  the  DOE  position,  the  potentially 
adverse  condition  in  the  final  guideline 
now  reads  "engineering  measures 
beyond  reasonably  available 
technology."  The  DOE's  position  is  that 
a  potentially  adverse  condition  would 
exist  if  the  rock  conditions  encountered 
at  a  site  could  require  more  than 
available  engineering  measures.  If  there 
is  a  definitive  finding  that  rock 
conditions  would  require  engineering 
measures  beyond  rearsonably  available 
technology  in  order  for  the  repository  to 
fulfill  its  function,  then  the  site  would 
not  satisfy  the  qualifying  condition  until 
and  unless  suitable  technology  is 
developed.  The  DOE.  therefore,  retained 
this  potentially  adverse  condition  in  the 
guideline.    - 

Six  commenters  suggested  specific 
additions  to  the  postclosure  guideline  on 
rock  characteristics.  They  questioned 
whether  the  Ogallala  aquifer  overlying 
salt  beds  in  Texas  could  cause 
dissolution,  whether  the  drill-and-blast 
mining  techniques  could  jeopardize  a 
granite  site,  whether  salt  domes  should 
be  considered  as  a  unit  with  possible 
anomalous  zones  or  shear  zones, 
whether  large-diameter  shafts  in  salt 
can  be  constructed,  whether 
homogeneity  in  crystalline  rock  is 
required,  and  whether  a  salt  dome  is 
distinct  from  the  geohydrologic  setting. 
Some  of  these  concerns  are  also  related 
to  the  preclosure  phase,  but  all  of  these 
site-  or  media-specific  concerns  are 
addressed  in  the  qualifying  condition  for 
the  postclosure  rock-characteristics 
guideline  in  the  following  statement: 
"Present  and  expected  characteristics  of 
host  rock  and  surrounding  units  shall  be 
capable  of  accommodating  the  thermal, 
chemical,  mechanical,  and  radiation 
stresses  expected  to  be  induced  by 
repository  construction,  operation,  and 
closure. .  .  ."  The  DOE  has  consistently 
stated  that  these  are  general  guidelines 
and  site-specific  considerations  are  not 
appropriate  at  this  time.  The  DOE  has 
therefore  decided  not  to  incorporate 
these  site-  and  rock-specific  comments 
into  the  general  guidelines. 


any  of  these  to  disqualifying  conditions.       pertinent  to  the  saturated  zone. 


irrigation  or  human  consumption 


Federal  Regiater  /  Vol.  49.  No.  236  /  Thursday.  E>ecember  6.  1984  /  Rules  and  RegulaUons      47735 


Three  commenters  requested  that  the 
DOE  quantify  the  term  "thick  enough 
and  laterally  extensive  enough"  as  used 
in  the  favorable  condition  for  the  draft 
alternative  guideline  (S  960.4-2-3(b)(l)). 
Comments  seeking  specificity  or 
quantification  for  the  guidelines  are 
addressed  in  Section  IU.A.2  of  this 
notice. 

Two  comments  recommended  adding 
a  disqualifying  condition  to  the 
postclosure  rock-characteristics 
guideline.  One  suggested  that  the 
converse  of  favorable  condition  §  960.4- 
2-3(b)(l)  of  the  alternative  guideline  be 
used  as  a  disqualifying  condition,  and 
the  other  requested  that  the  DOE 
reconsider  whether  a  disqualifying 
condition  is  needed.  The  converse  of  the 
favorable  condition  is  not  a 
disqualifying  condition  because 
significant  flexibility  is  merely  reduced, 
not  eliminated,  by  restrictions  on 
thickness  or  lateral  extent  unless  the 
thickness  and  lateral  extent  are  so 
severely  reduced  as  to  preclude  meeting 
the  qualifying  condition,  which  in  itself 
would  result  in  disqualification. 
Reduced  flexibility  could  possibly 
constrain  the  design  of  the  repository 
but  would  not  disqualify  the  site.  The 
DOE  concludes  that  a  disqualifying 
condition  is  not  necessary  for  the  final 
postclosure  rock-characteristics 
guideline. 

One  commenter  requested  that  porous 
shear  zones  be  added  as  a  potentially 
adverse  condition,  and  the  DOE  agrees 
that  this  concern  is  valid.  The  primary 
adverse  effect  of  a  porous  shear  zone 
would  be  its  potential  to  act  as  a  conduit 
for  the  influx  of  water  during  the 
preclosure  construction  and  operation 
phase.  Hence,  the  DOE  added  the 
presence  of  shear  zones  to  potentially 
adverse  condition  $  960.5-2-9(c)(5)  for 
the  final  guideline  on  preclosure  rock 
characteristics. 

Three  comments  dealt  individually 
with  thermal  effects  on  in-situ  stress,  the 
effects  of  mining  on  post  emplacement 
performance,  and  the  concept  of  a  buffer 
zone  around  the  host  rock.  The  DOE 
agrees  that  thermal  effects  on  in-situ 
stress  are  important  in  repository 
operation  and  therefore  should  be 
considered  in  the  site-selection  process. 
Although  several  parts  of  the  alternative 
guideline  touch  on  this  issue,  the  DOE 
felt  that  the  addition  of  a  potentially 
adverse  condition  dealing  specifically 
with  the  various  effects  of  heat  would 
be  beneficial.  Therefore,  potentially 
adverse  condition  {  960.4-2-3(c)[3)  of 
the  final  guideline  was  added  to  address 
conditions  under  which  the  heat 
generated  by  the  waste  could 
significantly  decrease  the  isolation 


provided  by  the  host  rock.  The  concern 
dealing  with  mining  effects  on 
postclosure  performance  is  pivotal  in  the 
concept  of  geologic  disposal.  To 
hi^light  this  concern,  the  qualifying 
condition  for  the  guideline  on  rock 
characteristics  was  modified  by  adding 
the  following  sentence:  "The 
characteristics  of  and  the  processes 
operating  within  the  geologic  setting 
shall  permit  compliance  with  (1]  the 
requirements  specified  in  Section  960.4- 
1  for  radionuclide  releases  to  the 
accessible  environment  and  (2)  the 
requirements  set  forth  in  10  CFR  60.113 
for  radionuclide  releases  from  the 
engineered-barrier  system  using 
reasonably  available  technology."  The 
suggestion  that  a  buffer  zone  around  the 
host  rock  could  add  an  extra  margin  of 
safety  was  addressed  by  expanding  the 
qualifying  condition  for  this  guideline  to 
read  "present  and  expected 
characteristics  of  the  host  rock  and 
surrounding  units.  .  .  ." 

Section  960.4^2-4    Climatic  Changes. 
Climatic  changes  could,  over  time,  alter 
the  geohydrologic  system  at  a  site.  The 
guideline  for  postclosure  climatic 
changes  focuses  on  changes  that  may 
favorably  or  unfavorably  affect  the 
ability  of  a  repository  to  isolate  waste 
after  closure. 

Four  comments  stated  that  favorable 
condition  9  960.4-2-4(b)(2},  which 
specifies  climatic  conditions  that  have 
had  little  effect  on  hydrologic  systems 
throughout  the  Quaternary  Period, 
would  eliminate  the  northern  United 
States  from  consideration,  since  multiple 
glaciations  have  occurred  there  in  the 
past  100,000  years.  In  an  extension  of 
this  thought,  one  commenter 
recommended  that  any  areas  previously 
glaciated  should  be  disqualified. 

The  DOE  believes  that  the  relatively 
stable  hydrologic  conditions  resulting 
from  a  constant  climate  are  important  to 
the  prediction  of  repository 
performance.  It  is  Ukely  that  future 
glaciations  will  affect  local  water 
systems,  but  the  predominant  effect  will 
be  on  surface-water  bodies:  lakes  and 
streams  will  increase  in  number, 
volume,  and  flow  rate.  To  determine 
whether  glaciation  would  prevent  a  site 
from  meeting  the  favorable  condition  the 
effect  on  ground-water  systems  must  be 
predicted  case  by  case.  For  example,  if 
the  host  rock  is  impermeable  and 
insoluble,  it  is  unlikely  that  water  will 
gain  access  to  the  repository;  a  host  rock 
overlain  by  a  substantial  thickness  of 
porous  media  can  also  be  examined 
because  it  can  be  adequately  modeled  to 
allow  prediction  of  changes  in 
hydrologic  behavior  and  demonstrate 
the  site  suitability.  Moreover,  not 


meeting  the  favorable  condition  would 
not  disqualify  any  site;  the  existence  of 
any  one  favorable  condition  is  not 
necessary  to  qualify  a  site.  Each  site 
must  be  evaluated  in  the  context  of  its 
overall  characteristics  because  it  is  very 
possible  that  the  existence  of  a  number 
of  other  favorable  conditions  may 
contribute  to  a  waste-isolation 
capability  that  is  quite  acceptable  even 
if  the  hydraulic  system  changes.  Past 
and  predicted  future  climatic  changes 
and  their  effects  must  be  thoroughly 
evaluated  at  all  sites  being  considered. 
However,  the  DOE  does  not  agree  that 
the  condition  of  previous  glaciation 
should  be  disqualifying  because  it  might 
eliminate  sites  with  superior  isolation 
capabilities. 

Several  comments  suggested  that  the 
DOE  should  specify  a.  100,000-year 
period  for  the  favorable  conditions  and 
a  10.000-year  period  for  both  of  the 
potentially  adverse  conditions  for 
climatic  changes.  The  DOE  agrees  that  it 
is  appropriate  to  specify  periods  of 
concern  for  these  conditions.  The  period 
during  which  the  adverse  conditions 
would  be  of  concern  is  the  10,000-year 
period  specified  by  the  EPA  in  proposed 
40  CFR  Part  191,  which  specifies  limits 
for  releases  during  such  a  period;  the 
DOE  feels  that  this  time  period  is 
appropriate.  To  reflect  a  very 
conservative  approach  to  specifying' 
favorable  conditions,  the  time  over 
which  the  favorable  conditions  should 
be  expected  to  exist  was  increased 
tenfold  over  the  EPA  time  period,  to 
100,000  years  for  a  surface-water 
system.  Similarly,  the  DOE  will  consider 
changes  in  hydrologic  systems  induced 
by  climatic  changes  throughout  the 
Quaternary  Period. 

A  commenter  suggested  changing  the 
favorable  condition  related  to  climatic 
behavior  in  the  Quaternary  Period,  to 
reflect  the  expectation  of  future  effects 
rather  than  reliance  on  historical 
behavior.  Another  commenter  stated 
that  it  may  be  impossible  to  predict 
climatic,  and  related  hydrologic 
systems  on  the  basis  of  Quaternary 
Period  records  and  that  the  relationship 
between  future  climate  and  hydrologic 
changes  will  be  complex.  The  DOE 
agrees  that  predicting  such  future  events 
is  difficult;  however,  the  DOE  believes 
that  the  most  appropriate  insight  into 
the  range  of  future  possibilities  can  be 
gained  by  a  review  of  climatic  cycles 
over  the  Quaternary  Period. 
Furthermore,  it  is  logical  to  expect  that  a 
relatively  constant  climate  will  have 
little  impact  on  the  present  hydrologic 
conditions  at  the  site.  This  approach 
minimizes  the  likelihood  that  complex 
changes  in  hydrologic  systems  will 
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occur.  Accordingly,  the  DOE  has 
retained  the  potentially  favorable 
condition  of  a  geologic  setting  in  which 
climatic  changes  have  had  little  effect 
on  the  hydrologic  system  throughout  the 
Quaternary  Period.  The  DOE 
incorporated  several  changes  in  wording 
suggested  by  commenters  to  improve 
ease  in  reading  this  guideline. 

In  developing  the  nnal  guideline  on 
climatic  changes,  the  EKDE  consolidated 
several  smaller  considerations  of 
climatic  changes  that  had  appeared  in 
various  sections  of  the  proposed 
guidelines. 

Section  960.4-2-5  Erosion.  The 
objective  of  the  technical  guideline  on 
erosion  is  to  ensure  that  erosional 
processes  will  not  degrade  the  waste- 
isolation  capabilities  of  a  site.  In 
evaluating  the  potential  ejects  of 
erosion  on  waste  isolation,  the  depth  of 
the  host  rock  is  most  important.  The  site 
should  allow  the  underground  facility  to 
be  placed  at  a  depth  sufHcient  to  ensure 
that  the  repository  will  not  be  uncovered 
or  otherwise  adversely  affected.  The 
disqualifying  condition  in  the  guideline 
on  erosion  states  that  the  minimum 
depth  is  200  meters;  a  depth  of  at  least 
300  meters  is  a  favorable  condition. 

Fifteen  commenters  pointed  out  the 
typographical  omission  of  the  word 
"not"  in  favorable  condition 
S  960.4.2.5(b)(3]  concerning  exhumation 
during  the  first  one  million  years.  This 
omission  caused  the  statement  to  mean 
the  opposite  of  what  was  intended.  The 
omission  has  now  been  corrected. 

Four  commenters  suggested  or  implied 
that  the  minimum  acceptable  depth  for  a 
repository  should  be  more  than  200 
meters  and  suggested  acceptable  depths 
ranging  from  300  to  600  meters,  or  as 
deep  as  possible.  One  commenter  stated 
the  minimum  acceptable  depth  could 
well  be  much  less  than  200  meters.  The 
minimum  acceptable  depth  for  a 
repository  should  be  based  on  credible 
erosion  rates.  For  example,  erosion  at  an 
extremely  high  rate  of  1  millimeter  per 
year,  which  is  five  or  more  times  greater 
than  the  rate  at  which  the  Colorado 
River  cut  the  Grand  Canyon,  would 
require  200,000  years  to  erode  to  a  depth 
of  200  meters.  For  sites  with  more 
normal  erosion  rates,  a  depth  of  200 
meters  is  sufficient  to  isolate  wastes  for 
millions  of  years.  The  DOE  has  therefore 
retained  200  meters  as  the  minimum 
depth  in  the  disqualifying  condition  for 
erosion. 

Four  commenters  recommended 
increasing  the  10.000-year  time  period 
pertaining  to  the  probability  of 
radionuclide  release  in  one  of  the 
favorable  conditions  and  pertaining  to 
the  adverse  effects  of  erosion  in  one  of 
the  potentially  adverse  conditions. 


However,  the  guidelines  is  consistent 
with  the  proposed  EPA  criteria  on 
permissible  limits  for  the  release  of 
radionuclides  to  the  accessible 
environment,  which  are  speciHed  for  a 
10,000-year  period.  The  favorable 
condition  is  stated  in  terms  of  a 
probability  (1  chance  in  10,000]  that  the 
DOE  believes  conservatively 
appropriate  for  a  10,000-year  period. 

Two  commenters  on  the  favorable 
conditions  suggested  or  implied  that  the 
depth  (300  meters  or  more)  specified 
there  is  too  shallow  and  suggested 
depths  as  great  as  600  meters  or  as  deep 
as  possible.  One  commenter,  however, 
stated  that  the  300-meter  depth  limit 
should  be  decreased.  The  favorable 
depth  of  300  meters  or  more  is  based  on 
a  similar  NRC  criterion  in  10  CFR  Part 
60.  As  mentioned  in  the  preceding 
paragraph,  a  burial  depth  of  200  meters 
or  more  is  considered  to  be  adequate  for 
even  the  most  extreme  erosion  rates. 
Under  those  conditions  where  more 
normal  erosion  rates  are  expected  to 
prevail,  a  minimum  depth  of  at  least  300 
meters  is  considered  to  be  more  than 
adequate.  Therefore,  the  DOE  retained 
the  30G-meter  depth  as  a  favorable 
condition. 

Four  commenters  suggested  that  the 
two  (>otentially  adverse  conditions 
should  be  upgraded-to  disqualifying 
conditions.  These  potentially  adverse 
condition  pertain  to  erosion  rates  during 
the  Quaternary  Period  and  predicted 
adverse  effects  in  the  future.  The  intent 
of  the  two  potentially  adverse 
conditions  is  to  require  that  erosion 
during  the  Quaternary  Period  be 
documented  and  studied  to  determine 
whether  extreme  erosion  has  occurred 
and  to  require  the  predictions  be  made 
of  erosion  rates  and  processes  occurring 
in  the  next  10,000  years  to  evaluate 
whether  they  could  adversely  affect  the 
isolation  capabilities  of  a  site. 
Obviously,  past  and  predicted  future 
erosion  rates  and  their  effects  must  be 
thoroughly  evaluated.  However,  the  two 
conditions  in  question  may  or  may  not 
result  in  a  conclusion  that  a  site  is 
compromised:  only  a  thorough 
evaluation  of  the  consequences  of  the 
conditions  and  the  lack  of  offsetting 
mitigating  conditions  can  determine 
whether  a  site  is  disqualified.  Therefore, 
the  DOE  has  kept  the  two  conditions  as 
potentially  adverse. 

In  the  final  guidelines,  the  first 
potentially  adverse  condition  (§  960.4-2- 
5(c)(3))  has  been  revised  by  deleting  the 
word  "sustained."  This  revision  was 
made  in  response  to  the  NRC's 
preliminary  concurrence  condition  3(c). 
which  asked  the  DOE  "to  clarify  the 
meaning  of  'short-term'  extreme  erosion 
and  revise  the  guidelines  as 


appropriate."  The  term  "short-term 
extreme  erosion"  had  been  used  by  the 
DOE  in  a  support  document  to  explain 
why  the  guidelines  used  the  term 
"sustained"  extreme  erosion.  The  DOE 
reasoned  that  short-term  erosion  would 
not  affect  waste  isolation,  and  the  term 
"sustained"  would  indicate  the  type  of 
erosion  that  could  be  potentially 
adverse.  However,  when  the  NRC 
questioned  the  duration  of  "short  term' 
and  explained  its  concern  about 
catastrophic  erosion  episodes  that  might 
affect  the  repository,  the  DOE  deleted 
the  word  "sustained"  from  S  960.4-2- 
5(c)(1). 

Section  960.4-2-6    Dissolution.  The 
objective  of  the  technical  guideline  on 
dissolution  is  to  ensure  that  dissolution 
processes  will  not  adversely  affect  the 
waste-isolation  capabilities  of  the  site. 
The  principal  concern  is  that  the 
dissolution  of  the  host  rock  might  create 
new  pathways  for  radionuclide 
migration  to  the  surrounding 
geohydrologic  system.  The  sites  with 
salt  as  the  host  rock  are  the  most 
vulnerable  to  dissolution,  and  the  effects 
of  salt  dissolution  on  waste  isolation 
will  be  an  important  consideration  in 
evaluating  a  site  in  salt. 

Two  comments  on  the  disqualifying 
condition  suggested  that  the  10,000-year 
minimum  length  of  time  for  dissolution 
to  connect  the  underground  facility  to 
the  geohydrologic  system  is  too  short, 
especially  considering  the  long-lived 
radionuclides  present  in  the  waste.  The 
identiHcation  of  the  first  10,000-year 
period  in  the  life  of  a  repository  as  the 
period  of  concern  is  based  on  the  10,000- 
year  period  the  EPA  used  in  proposed  10 
CFR  Part  191.  Subpart  B.  Therefore,  the 
DOE  has  retained  the  10,000-year  limit 
in  the  disqualifying  condition. 

Three  commenters  suggested 
rewording  the  disqualifying  condition  to 
make  it  absolute  in  the  sense  that  any 
interconnection  of  the  underground 
facility  to  the  geohydrologic  system 
would  disqualify  a  site  regardless  of 
whether  or  not  radionuclides  reach  the 
accessible  environment  in  amounts  that 
exceed  permissible  limits.  A  site  is  not 
necessarily  unsafe  simply  because  a 
connection  between  a  repository  and 
the  geohydrologic  system  may  be 
established  in  the  future.  The  important 
possibility  to  evaluate  is  whether  161h  a 
connection  can  introduce  radionuclides 
into  the  accessible  environmental  in 
amounts  that  exceed  permissible  limits; 
this  possibility  can  be  evaluated  in  a 
performance  assessment.  Therefore,  in 
the  November  1983  guidelines,  the  DOE 
did  not  modify  the  disqualifying 
condition,  which  read  as  follows:  "The 
site  shall  be  disqualified  if,  during  the 
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first  10.000  years  after  closure,  active 
dissolution  fronts  will  cause  a  hydraulic 
interconnection  of  the  underground 
facility  to  the  geohydrologic  system  of 
the  site  such  that  the  requirements 
specified  in  S  960.4-1  cannot  be  met." 
Ihis  condition  was,  however,  revised  in 
the  final  guidelines  to  delete  its 
connection  to  the  postclosure  system 
guideline  (i.e.,  by  deleting  the  phrase 
"such  that  the  requirements  specified  in 
§  960.4-1  cannot  be  met"). 

One  commenter  recommended 
upgrading  to  a  disqualifying  condition 
the  potentially  adverse  condition 
pertaining  to  the  prrpcr.re  at  a  site  of 
dissolution  features,  sach  as  breccia 
pipes  and  dissolution  cavities. 
Dissolution  features  are  of  concern,  but 
of  themselves  are  not  necessarily 
sufficient  for  disqualifiration.  For 
example,  if  past  dissolution  has  ceased, 
if  could  conceivably  be  shown  that  the 
dissolution  will  not  resume  or  that,  if  it 
does,  it  will  not  advt-rsely  affect  the 
isolation  capabilities  of  the  site. 
Therefore,  the  DOE  retained  the 
statement  pertaining  to  the  presence  of 
dissolution  features  as  a  potentially 
adverse  condition. 

In  the  final  guidelines,  the  above- 
mentioned  potentially  adverse  condition 
was  revised  in  response  to  the  NRC's 
preliminary  concurrence  condition  3(i), 
which  asked  the  DOE  to  modify  its 
guidelines  so  that  potentially  adverse 
conditions  (e.g..  dissolution)  would  be 
considered  if  they  affected  isolation 
within  the  controlled  area  even  though 
the  condition  may  occur  outside  the 
controlled  area.  "The  Commission  had 
objected  that  §  960.4-2-6(c)  was  not 
( onsistenf  with  10  CFR  60.122(1}(10) 
because  the  former  referred  to 
"significant  dissolution  within  the  site," 
whereas  10  CFR  60.122(r)(10)  would 
consider  dissolution  without  reference 
ti»  its  significance  or  location.  In 
reviewing  this  NRC  concurrence 
condition,  the  DOE  agreed  with  the 
NRC's  concerns  about  consistency  and 
therefore  deleted  the  word  "significant," 
replaced  the  word  "site"  with  "geologic 
setting."  and  revised  the  phrase  "a 
hydraulic  interconnection  between  the 
host  rock  and  an  immfidiately 
siirrDunding  geohydrolojiic  unit  could 
luTur"  to  read  "a  hydraulic 
interconnection  leading  to  a  loss  of 
wnwte  isolation  could  orrur." 

One  commenter  8ii;;ge';»pd  that 
c^-pro' k  be  added  tu  the  examples  of 
dissolution  features  th,it  are  potentially 
adverse.  Caprock  is  formed  as  a  result 
of  dissolution  and  indeed  is  a 
dissolution  feature.  However,  to  list  all 
possible  dissolution  features  in  the 
potentially  adverse  condition  would 


produce  a  long  and  cumbersome 
statement.  The  few  examples  given  are 
not  intended  to  constitute  an  exhaustive 
list.  The  DOE  did  not  change  the 
potentially  adverse  condition  in 
question. 

Section  960.4-2-7    Tectonics.  Meeting 
the  requirements  of  the  postclosure 
guideline  on  tectonics  will  ensure  that 
tectonic  processes  do  not  adversely 
affect  the  waste-isolation  capabilities  of 
the  site.  Tectonic  processes  and  events 
d  iring  the  postclosure  period  could 
adversely  affect  waste  containment  and 
isolation  by  creating  new  ground-water 
pathways  to  the  accessible  environment. 
While  it  is  difficult  to  predict  geologic 
processes,  this  guideline  requires  that 
the  tectonic  history  of  a  site  be  carefully 
examined  and  tho  rcs'j'»s  of  this 
examination  be  used  to  predict  the 
likelihood  of  potentially  disruptive 
tectonic  processes  cr  everts.  I,<:!neous 
activity,  uplift,  subsidence,  folding,  and 
faulting  are  all  impsTtant  tectonic 
processes  and  are  included  in  this 
guideline. 

Twenty-eight  comments 
recommended  adding  disqualifying 
conditions.  Some  of  the  commenters 
suggested  a  disqualifying  condition  that 
is  the  opposite  of  the  qualifying 
condition.  This  approach  adds  nothing 
to  the  guideline  since  all  repository  siies 
must  meet  all  the  qualifying  conditions 
(see  Section  IV.A  for  a  more  detailed 
discussion  of  this  generic  concern). 
Other  commenters  suggested  that  the 
potentially  adverse  conditions  be 
converted  to  disqualifying  conditions. 
The  DOE  believes  that  this  conversion 
would  be  inappropriately  restrictive  and 
could  rule  out  sites  that  are  potentially 
adequate  for  waste  isolation.  None  of 
the  six  potentially  adverse  conditions 
would  necessarily  compromise  waste 
isolation.  If  any  of  them  exist  at  a  site, 
further  investigations  to  increase  the 
understanding  of  the  condition  are 
appropriate,  but  not  site  disqualification. 
However,  in  response  to  the  NTlC's 
preliminary  concurrence  condition  7, 
disqualifying  condition  §  960.4-2-7(d) 
was  added  to  the  final  guidelines 
because  the  DOE  agreed  that  a  site 
should  be  disq'iilificd  if  the  nature  and 
rates  of  pround  motion  are  expected  to 
be  such  that  a  loss  of  waste  isolation  is 
likely. 

Two  revipwirs  raised  particular 
concern.-,  that  man-indi.ced  seismicity 
shoul-l  l)c  addrassod  in  the  tectonics 
guideline.  One  uunt  on  to  state  that  the 
potenfal  impact  of  a  seismic  event  is 
the  same  regardless  of  the  cause  of  the 
event.  The  DOE  agrees,  but  believes  that 
the  combination  of  the  current 
guidelines  on  human  interference 


(§  960.4-2-«)  and  tectonics  (§  960.4-2-7) 
adequately  addresses  the  concern.  The 
qualifying  condition  of  the  human- 
interference  guideline  states  that  the 
DOE  will  evaluate  human  activities  that 
could  alter  or  cause  tectonic  processes. 

Section  960.4-2-8    Human 
Interference.  The  technical  guidelines  on 
human  interference  focus  on  (1)  reducing 
the  incentive  for  postclosure  human 
interference  by  avoiding  sites  containing 
natural  resources  that  would  invite 
potentially  disruptive  human  activities 
and  (2)  obtaining  land  owTiership.  in 
accordance  with  10  CFR  60.121,  in  order 
to  establish  appropriate  passive  controls 
and  thus  decrease  the  likelihood  of 
incompatible  human  activities.  Separate 
technical  guidelines  are  provided  for 
each  of  these  two  objectives. 

A  number  of  commenters 
misinterpreted  the  purpose  of  the 
human-interference  guidelines,  which  is 
to  decrease  the  likelihood  of  postclosure 
human  activities  that  would  be 
detrimental  to  waste  containment  or 
isolation.  Some  thought  the  guidelines 
should  specify  the  passive  physical 
controls  to  be  used,  while  some  thought 
they  should  address  preclosure  security. 

The  general  nature  of  the  passive 
controls  (permanent  markers  and 
records)  is  specified  in  10  CFR  Part  60. 
The  specifications  for  such  controls  will 
be  established  through  the  licensing 
process  to  provide  the  maximum 
confidence  in  their  adequacy. 

The  adequacy  of  preclosure  security 
measures  will  also  be  addressed  in 
licensing.  Preclosure  security  is 
routinely  addressed  for  DOE  facilities  as 
well  as  for  industrial  facilities  and  does 
not  appear  to  pose  any  difficulties  for 
repositories.  Siting  decisions  have  little 
bearing  on  preclosure  security,  which  is 
therefore  not  an  appropriate  topic  for 
the  guidehnes. 

One  set  of  comments  indicated  that 
too  much  reliance  was  placed  on 
passive  controls  like  markers  and 
monuments;  that  ccmmenter  believed 
active  f  institutional]  controls  should 
also  be  included  to  prevent  pof  tclosure 
interference.  As  pointed  out  by  the  EPA 
in  the  preamble  to  proposed  40  CFR  Part 
191.  the  usefulness  of  inslilutional 
controls  for  more  than  a  few  hundred 
years  is  speculative  because  of  the 
uncertainties  about  human  behavior  and 
institutional  stability  i.i  the  distant 
future.  Moreover,  the  usefulness  of 
active  controls  does  not  appear  to  be 
site  dependent.  The  DOE  therefore,  has 
no!  included  specific  provisions  for 
active  postclosure  institutional  controls 
in  the  final  rule.  Such  provisions  will, 
hovever,  be  evaluated  duiirig  the 
liccnRir\g  process. 
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The  overall  human-interference 
qualifying  condition,  iii  alternative 
guideline  §  960.4-2-8,  was  changed  to 
refer  to  activities  "at  or  near  the  site"  in 
order  to  ensure  consideration  of  indirect 
as  well  as  direct  interference  activities. 
Also,  that  condition  now  states  that  the 
DOE  will  show  that  future  human 
activities  will  not  be  likely  to  affect 
waste  containment  and  isolation;  the 
proposed  guideline  required  only  the 
"site  to  be  located  to  reduce  the 
likelihood"  of  "unacceptable  impacts,"  a 
more  subjective  requirement  than  set 
forth  in  the  Tmal  rule.  The  final 
guidelines  also  have  been  strengthened 
to  explicitly  require  the  DOE  to  consider 
the  estimated  e^ectiveness  of  the 
passive  controls  in  the  human- 
interference  evaluations. 

Section  960.4-2-8-1  Natural 
Resources.  The  purpose  of  developing 
guidelines  on  natural  resources  was  to 
reduce  or  remove  the  incentives  for 
economically  motivated  postclosure 
human-interference  activities  that  could 
adversely  affect  the  isolation 
capabilities  of  a  site.  A  number  of 
comments  on  both  the  proposed  and  the 
alternative  guidelines  misinterpreted 
this  purpose  as  being  to  protect  natural 
resources  from  repository-related 
activities.  Although  the  protection  of 
natural  resources  is  of  high  concern  to 
the  DOE,  that  issue  is  addressed  through 
the  preclosure  guidelines  on 
environmental  quality  and  on 
socioeconomic  impacts.  The  human- 
interference  guidelines  for  natural 
resources  address  the  corollary 
concern — that  the  present  or  projected 
value  of  the  natural  resources  not  invite 
unacceptable  postclosure  intrusion. 

Many  comments  suggested  that  the 
potentially  adverse  conditions  in  the 
natural  resources  guideline  be 
redesignated  as  disqualifying 
conditions,  several  citing  the  EPA 
assurance  requirements  in  proposed  40 
CFR  191.14  or  quoting  the  Act  to 
substantiate  their  contentions.  The  DOE 
has  requested  that  the  EPA  eliminate  or 
modify  the  proposed  assurance 
requirements  for  several  reasons.  The 
reason  of  importance  to  this  guideline  is 
the  need  to  evaluate  the  significance  of 
past,  present,  or  potential  human 
activities  on  a  site-specific  basis  to 
determine  whether  such  activities  could 
adversely  affect  a  repository  rather  than 
to  assume  adverse  effects  a  priori,  as  the 
proposed  EPA  standard  does.  Although 
the  EPA  approach  is  conservative,  its 
unqualiGed  application  could  eliminate 
otherwise  quaUHed  sites  for  reasons  that 
could  be  insignificant  under  site-specific 
conditions.  In  response  to  comments  on 
the  ahemative  guidelines,  the  DOE 


added  a  disqualifying  condition 
(9  960.4-2-a-l(d)].  That  condition  would 
eliminate  sites  where  exploration, 
mining,  or  extraction  activities  have 
created  significant  pathways  between 
the  underground  facility  and  the 
accessible  environment. 

In  the  final  guidelines  the  potentially 
adverse  conditions  for  natural  resources 
remain  potentially  adverse  rather  than 
disqualifying.  This  designation  allows 
the  DOE  to  determine,  from  site-specific 
evaluations  whether  the  potential  for 
resource-related  interference  activities 
is  so  great  that  the  elimination  of  a  site 
would  be  prudent.  The  key 
considerations  in  such  evaluations  are 
(1)  whether  interference  is  likely  and  (2) 
if  so,  whether  these  potential 
interference  activities  could  lead  to 
releases  of  radionuclides  exceeding  the 
standards  in  40  CFR  Part  191. 

Several  comments  recommended 
specific  wording  changes  in  the  natural- 
resources  guidelines  to  add  specificity 
or  to  highlight  items  of  particular 
concern  to  the  commenter.  The  DOE  has 
considered  those  comments  and  has 
made  editorial  changes  that  clarify  the 
DOE's  intent,  give  appropriate 
examples,  or  otherwise  promote 
understanding  of  the  guidelines. 

A  number  of  changes  were  made  in 
the  factors  to  be  considered  in  the 
qualifying  condition  for  example, 
"reasonable  projections  of  value, 
scarcity,  and  technology."  In  response  to 
several  comments,  ground  water 
suitable  for  human  consumption  or  crop 
irrigation  is  explicitly  included  as  a 
resource  in  the  final  guidelines. 

A  number  of  changes  directed  at 
reducing  ambiguity  were  made  in  the 
favorable  and  potentially  adverse 
conditions;  the  most  significant  was  the 
elimination  of  a  proposed  favorable 
condition  that  dealt  with  the  value  of 
resources  at  a  site  relative  to  the 
average  for  the  geologic  settiiig.  That 
proposed  favorable  condition  was  the 
direct  converse  of  a  proposed 
potentially  adverse  condition,  and  its 
elimination  makes  the  concept  set  forth 
consistent  with  10  CFR  Part  60.  A  new 
favorable  condition  has  been  added;  it 
requires  consideration  of  the  resources 
on  the  bssis  of  their  present  or  projected 
absolute  value;  the  potentially  adverse 
condition  concerned  with  relative  value 
(i.e.,  in  relation  to  other  areas  in  the 
same  geologic  setting}  was  retained.  The 
new  favorable  condition  responds  to 
criticisms  by  several  commenters 
regarding  the  shortcomings  of 
comparisons  solely  within  the  same 
geologic  setting  or  region. 

Several  comments  focused  on  items  of 
specific  concern  to  a  particular  State  or 


group  but  not  necessarily  of  generic 
importance;  an  example  is  the 
suggestion  that  a  salt  dome  should  be 
considered  unattractive  for  siting 
because  the  dome  itself  is  a  resource. 
The  DOE  addressed  those  concerns, 
where  appropriate,  through  a  more 
generic  wording  rather  than  focusing  on 
a  specific  condition  of  limited 
geographical  applicability.  Considering 
the  previous  example  of  a  salt  dome,  the 
guidelines  include  several  potentially 
adverse  conditions  that  would  require 
close  evaluation  for  any  dome.  For 
instance,  960.4-2-8-l(c)(l)(ii)  considers 
the  presence  of  minerals  to  be  a 
potentially  adverse  condition  when  they 
are  in  configurations  such  as  a  dome 
(i.e..  more  concentrated  than  the 
regional  average  for  similar  land  areas). 
Other  potentially  adverse  conditions 
generically  address  resources 
associated  with  certain  dome 
configurations  and  previous  mining  or 
drilling. 

Some  comments  addressed  potential 
human  activities  that  could  change 
ground-water  flow  or  seismic 
conditions,  such  as  starting  or  ceasing 
fiuid-injection  or  petroleum-withdrawal 
activities.  In  response  to  these  concerns, 
the  DOE  has  modified  the  potentially 
adverse  conditions  dealing  with 
significant  subsurface  mini.ig  or 
resource  extraction  (§  960.4-2-8-1  (c)(2)). 
drilling  within  the  site  for  purposes 
other  than  site  characterization  (§  960.4- 
2-8-l(c)(3)).  and  the  potential  for 
foreseeable  human  activities,  (e.g., 
ground-water  withdrawal  extensive 
irrigation,  subsurface  injection  of  Huids), 
that  could  change  portions  of  the 
ground-water  flow  system  (S  960.4-2-8- 
1(c)(5)).  Moreover,  the  final  postclosure 
guideline  on  tectonics  include  a 
potentially  adverse  condition  that 
incorporates  the  potential  for  tectonic 
deformations  to  affect  the  ground-water 
flow  system.  That  potential  would 
include  tectonic  deformation  induced  by 
starting  or  ceasing  the  human  activities 
mentioned  previously  and  is  believed  to 
be  significant  in  the  evaluations  of  sites. 

The  final  guideline  contains  a  second 
disqualifying  condition  (S  960.4-2-8- 
1(d)(2)),  which  was  added  in  response  to 
the  NRC's  request,  in  its  preliminary 
concurrence  condition  7,  to  provide  a 
disqualifying  condition  that  corresponds 
to  the  "location  of  valuable  natural 
resources"  in  the  Act.  Guideline  §  960.4- 
2-8-1  already  specified  that  a  site  will 
be  disqualified  if  previous  exploration, 
mining,  or  extraction  activities  have 
created  significant  pathways  between 
the  underground  facility  and  the 
environment.  Further  consideration  of 
the  human-interference  issue  during  the 
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concurrence  discussions  with  the  NRC 
staff  led  the  DOE  to  develop  a 
disqualifying  condition  directed  at 
current  or  future  activities  outside  the 
controlled  area  should  inadvertently 
could  lead  to  a  loss  of  waste  isolation. 
As  indicated  by  the  word 
"inadvertently,"  the  activities  in 
question  are  considered  to  be 
unintentional  intrusions;  they  are 
postulated  to  occur  outside  the 
controlled  area  because  the  "controls" 
to  be  exercised  in  the  controlled  area 
should  preclude  intrusion  within  the 
area. 

Two  other  changes  were  made  to 
guideline  §  960.4-2-8-1  in  response  to 
the  NRC's  concurrence  conditions  3(g) 
and  3(c).  The  first  change  is  the  deletion 
of  the  word  "significant"  from  the 
phrase  "significant  subsurface  mining  or 
extraction  for  resources"  in  the  second 
potentially  adverse  condition  because 
the  DOE  agreed  with  the  NRC  that  all 
evidence  of  subsurface  mining  should  be 
considered  adverse  until  the  evidence 
has  been  thoroughly  evaluated.  The 
other  is  the  addition  of  the  second 
favorable  condition  (presence  of  ground 
water  with  10,000  parts  per  million  or 
more  of  total  dissolved  solids),  which 
was  originally  in  5  960.4-2-1.  The  NRC 
gave  the  DOE  two  options  for  resolving 
condition  3(c):  transfer  the  provision  to 
§  960.4-2-8-1,  where  effects  on  natural 
resources  are  considered,  or  delete  the 
provision  altogether.  The  deletion  option 
reflected  the  NRC's  concern  that  ground 
water  containing  a  high  concentration  of 
dissolved  solids  might  adversely  affect 
the  performance  of  the  engineered- 
barrier  system,  complicate  the  design  of 
the  waste  canister,  and  possibly  hamper 
the  DOE's  efforts  to  satisfy  the 
containment  and  release-rate 
requirements  of  10  CFR  Part  60;  such  a 
condition  should  therefore  not  be 
considered  a  favorable  condition  for 
geohydrology.  The  DOE  chose  the  first 
option  because  it  clarified  the  intent  to 
avoid  sites  with  sources  of  ground  water 
that  can  be  used  for  domestic  or 
agricultural  purposes. 

Several  comments  insisted  that  the 
existence  of  potable  ground  water  at  a 
site  should  be  disqualifying.  The  DOE 
does  not  agree  that  the  presence  of 
potable  ground  water  is  a  reasonable 
basis  for  a  disqualifying  condition  that 
would  be  generally  applicable  to  all 
sites.  However,  to  ensure  the  protection 
of  ground  water,  several  modifications 
were  made  to  the  guidelines.  In  addition, 
a  potentially  adverse  condition  was 
added  to  recognize  the  fact  that  the 
presence  of  ground  water  could  create 
the  possibility  for  drilling  activities  to 
recover  this  water.  The  NRC  and  EPA 


regulations  should  also  ensure  that  any 
risk  to  potable  ground-water  sources  is 
very  low. 

Section  960.4-2-8-2    Site  Ownership 
and  Control.  The  NRC  requires  the  DOE 
to  obtain  ownership  and  surface  and 
subsurface  rights  to  land  and  minerals 
within  the  controlled  area  of  the 
repository  (10  CFR  60.121).  Such  rights 
are  required  largely  to  help  ensure 
continued  functioning  of  the  repository 
far  into  the  future  without  adverse 
human  interference.  This  NRC 
requirement  is  the  basis  for  the  guideline 
on  site  ownership  and  control. 

Several  comments  questioned  the 
adequacy  of  the  protection  afforded  by 
the  type  of  control  specified  by  this 
guideline.  While  there  can  be  no 
guarantees  that  interference  will  never 
occur,  the  DOE  believes  that  the  risk 
from  such  activities  can  be  decreased  to 
acceptably  low  levels  through  the 
following  measures,  taken  together:  (1) 
The  avoidance  in  site  selection  of 
natural  resources  that  could  invite 
deleterious  interference  activities.  (2) 
ownership  of  land  and  mineral  rights.  (3) 
long-term  markers  and  widely  dispersed 
records,  and  (4)  natural  and  engineered 
systems  chosen  to  make  interference 
activities  more  difficult  or  to  mitigate 
their  effects.  This  belief  is  also 
expressed  by  the  NRC  in  the  preamble 
to  10  CFR  Part  60. 

Another  group  of  comments 
contended  that  ownership  priorities 
should  be  set  forth  in  the  final 
guidelines.  A  large  number  of  comments 
on  the  proposed  rule  questioned  the 
preferred  status  given  to  land  already 
owned  by  the  DOE  and  suggested  that 
more  attention  should  be  given  to 
potential  ownership  conflicts  with  other 
Federal  or  State  lands  used  or 
withdrawn  for  incompatible  purposes 
and  the  special  problems  involved  in 
siting  on  Indian  tribal  lands.  The 
proposed  potentially  adverse  condition 
was  revised  to  be  more  specific  about 
the  conditions  that  should  be  adverse. 
An  example  of  such  a  potentially 
adverse  condition,  as  indicated  by  one 
comment,  would  be  siting  on  tribal  land, 
not  subject  to  Federal  condemnation 
procedures,  if  a  voluntary  purchase-sell 
agreement  could  not  be  negotiated.  The 
single  favorable  condition  now  cites 
ownership  and  control  by  the  DOE 
whereas  the  proposed  guidelines 
considered  ownership  and  control  by 
other  Federal  agencies  to  be  favorable 
as  well. 

Some  comments  questioned  why  both 
postclosure  and  preclosure  guidelines  on 
site  ownership  and  control  were 
included  in  the  alternative  guidelines. 
Land  ownership  and  control  are 


important  to  safety  in  both  postclosure 
and  the  preclosure  phases.  The  final  rule 
continues  to  state  the  land  ownership 
and  control  guidelines  for  both  phases. 
It  should  be  noted  that,  though  the 
statements  of  the  guidelines  are  similar, 
the  necessary  land  areas  and  controls  in 
the  postclosure  and  the  preclosure 
phases  may  differ  slightly.  The  land- 
area  requirements  for  both  the 
postclosure  and  the  preclosure  phases 
will  need  to  be  integrated  in  establishing 
the  actual  site  boundaries. 

4.  Preclosure  Guidelines  (Subpart  D, 
Section  960.5) 

The  preclosure  guidelines  address  (1) 
preclosure  radiological  safety;  (2)  the 
environmental,  socioeconomic,  and  ^ 
transportation-related  impacts 
associated  with  repository  development 
and  operation;  and  (3)  the  ease  and  cost 
of  repository  siting,  construction, 
operation,  and  closure.  The  preclosure 
guidelines  provide  system  and  technical 
guidelines  for  each  of  those  three 
categories.  The  separation  of  the 
guidelines  into  those  three  categories 
allows  the  DOE  to  be  more  definitive  in 
establishing  the  relative  significance  of 
categories  of  guidelines  in  accordance 
with  §  960.3-1-5. 

Section  960.5-1    Preclosure  System 
Guidelines.  The  purpose  of  the 
preclosure  system  guidelines  is  to 
establish  the  overall  objectives  to  be 
met  by  a  repository  during  the 
preclosure  phase  (i.e.,  siting, 
construction,  and  operation  through 
closure).  The  proposed  and  alternative 
guidelines  both  included  one  preclosure 
system  guideline  that  was  primarily 
focused  on  radiological  safety.  The  final 
guidelines  include  three  preclosure 
system  guidelines,  one  each  of  the  major 
categories  indicated  above,  in  order  to 
achieve  a  parallel  relationship  between 
the  preclosure  system  guidelines  and  the 
technical  guidelines  throughout  the  rule. 
That  parallel  relationship  should  be  of 
value  in  comparing  sites. 

For  preclosure  radiological  safety 
(§  960.5-l(a)(l)),  the  pertinent  system 
elements  are  (1)  the  site  characteristics 
that  affect  radionuclide  transport 
through  the  surroundings:  (2)  the 
engineered  components  whose  function 
is  to  control  releases  of  radioactive 
materials;  and  (3)  the  people  who, 
because  of  their  location  and 
distribution  in  unrestricted  areas,  may 
be  affected  by  radionuclide  releases. 
This  guideline  is  assigned  the  greatest 
importance  among  the  preclosure 
system  guidelines  because  it  is  directed 
at  protecting  both  the  public  and  the 
workers  of  the  repository  from 
radiological  exposures. 


477«      Fwknl 


Rsguter  /  VoL  4a  No.  236  /  Thursday.  December  6.  1984  /  Rules  and  Regulations 


Ranked  next  in  importance  is  the 
preclosure  system  guideline  on  the 
environment,  socioeconomics,  and 
transportation  (S  9ea5-1(a)(2)).  In  the 
Tinal  guidelines,  the  statement  of  this 
guideline  was  editorially  revised  for 
simplicity  and  clarity.  The  pertinent 
system  elements  wiU  in  general  consist 
of  (1)  the  people  who  may  be  affected, 
including  their  lifestyles,  sources  of 
income,  social  and  aesthetic  values,  and 
community  services:  (2)  the  air,  land, 
water,  plants,  animals,  and  cultural 
resources  in  the  areas  potentially 
affected  by  such  activities;  (3)  the 
transportation  infrastructure;  and  (4)  the 
potential  mitigating  measures  that  can 
be  used  to  achieve  compliance  with  this 
guideline. 

The  third  preclosure  system  guideline 
is  ease  and  cost  of  siting,  construction, 
operation,  and  closure.  It  is  ranked 
lowest  because  it  does  not  relate 
directly  to  the  health,  safety,  and 
welfare  of  the  public  or  the  quality  of 
the  environment  Here  the  pertinent 
elements  are  (1)  the  site  characterisbcs 
that  affect  siting,  construction, 
operation,  and  closure;  (2)  the 
engineering,  materials,  and  services 
necessary  to  conduct  these  activities;  (3) 
written  agreements  between  the  DOE 
and  affected  States  and  affected  Indian 
tribes  and  the  Federal  regulations  that 
establish  the  requirements  for  these 
activities;  and  (4)  the  repository 
personnel  at  the  site  during  siting, 
construction,  operation,  or  closure. 

Some  commenters  believed  that  too 
much  reliance  was  placed  on  engineered 
systems  to  meet  the  regulations  for 
radiological  safety.  Unlike  the 
pofltclosiu'e  phase,  which  relies  heavily 
on  natural  systems  for  containment  and 
isolation,  the  preclosure  phase  relies  on 
engineered  systems,  equipment,  and 
controls,  examples  beuig  high-integrity 
engineered  structures,  water-  and  air- 
treatment  systems,  and  monitors  that 
can  activate  automatic  control  systems. 
The  use  of  systems,  equipment,  and 
controls  similar  to  (in  some  cases 
identical  with)  those  that  would  be 
employed  for  repository  operations  is 
well  established  in  industrial  practice. 
Therefore  the  DOE  disagrees  with  the 
above  comment — the  issue  raised  is  not 
analogous  to  the  postdosure  issue  on 
engineered  barriers. 

One  commenter  objected  to  the  use  of 
the  terms  "preserve"  and  "to  the  extent 
practicable"  in  the  second  preclosure 
system  guideline  (environment, 
socioeconomics,  and  transportation), 
preferring  to  substitute  "minimize 
impacts  to"  for  the  former  and  to  delete 
the  latter.  As  previously  stated,  this 
system  guideline  has  now  been 


editorially  simplified  and  clarified,  and 
these  terms  are  no  longer  used.  The 
DOE  disagreed  with  the  second 
comment,  because  practicability  must 
govern  the  application  of  this  guideline. 
The  minimization  of  impacts  is  a 
desirable  objective,  but  in  making 
repository  siting  decisions  it  must  be 
balanced  against  other  objectives. 

One  commenter  suggested  that  the 
DOE  add  to  the  system  guidelines  a 
statement  to  the  effect  that  the  DOE  will 
comply  with  the  intent  of  State 
environmental  laws  and  regulations. 
Although  the  DOE  will  comply  with  the 
requirements  of  all  applicable 
environmental  laws  and  regulations,  it  is 
not  necessary  or  appropriate  to  include 
a  guideline  to  this  effect. 

A  commenter  asked  thai  the  DOE 
return  to  the  language  used  in  the 
original  preamble  regarding  the  DOE's 
commitment  to  environmental 
prolechon.  The  DOE's  commitment  to 
environmental  protection  is  clearly 
expressed  in  the  guidelines,  which  are 
based  on  the  premise  that  the  key 
objectives  in  site  selection  are  the 
protection  of  the  health  and  safety  of  the 
public  and  the  quality  of  the 
environment  These  guidelines 
encompass  all  factors  potentially 
important  to  waste  containment  and 
isolation  (e.g..  geohydrology. 
geochemistr>',  tectonics,  human 
intrusion)  as  well  as  the  factors  that 
determine  the  environmental  and 
socioeconomic  acceptability  of  a  site.  In 
addition,  as  discussed  under  the 
implementation  guidelines  in  Section 
IV.B.2,  a  separate  implementation 
guideline  for  the  consideration  of 
environmental  impacts  (960.3-4)  has 
been  developed. 

One  commenter  suggested  the 
inclusion  of  the  ALARA  standard  in  the 
preclosure  system  guidelines.  The 
ALARA  standard  (i.e..  reducing  releases 
to  "as  low  as  reasonably  achievable" 
levels)  is  a  part  of  the  reference 
regulations  (i.e..  proposed  40  CFR  Part 
191,  Subpari  A)  for  the  first  preclosure 
system  guideline  and  is  therefore 
incorporated  by  reference  into  the 
DOE's  preclosure  guidelines. 

One  commenter  asked  whether  all  of 
the  regulations  cited  in  the  first 
preclosure  system  guideline  would  need 
to  be  met  and.  conversely,  whether  the 
inability  to  comply  with  any  single 
regulation  but  not  all  of  the  regulations 
would  lead  to  disquahfication.  The 
answer  to  both  questions  is  affirmative. 

One  commenter  requested  that  a 
criterion  of  "zero  release"  to  groimd 
water  be  established  for  the  preclosure 
phase.  Although  this  is  similar  to  the 
"zero  release"  comment  for  the 


postdosure  phase,  the  issues  are 
different.  Ground  water  is  not  a  part  of 
the  preclosure  multiple-barrier  system. 
Furthermore,  the  comment  is  primarily 
directed  at  shallow  potable-water 
aquifers  as  opposed  to  the  deeper 
aquifers  of  concern  during  the 
postdosure  phase,  which  have  less 
potential  as  potable-water  sources.  As 
already  discussed,  the  NRC  regulations 
governing  preclosure  operations 
embrace  the  ALARA  standard  (i.e.. 
releases  must  be  as  low  as  is  reasonably 
achievable).  For  preclosure  operations, 
the  application  of  that  standard  is 
expected  to  lead  to  no  planned 
discharges  of  liquid  radioactive  wastes 
from  the  repository.  In  any  caso.  such 
discharges  would  not  be  made  to  ground 
water.  Beyond  that,  the  system  will  be 
designed  to  prevent,  to  the  extent 
practicable,  contaminated  liquid 
releases  during  postulated  abnormal 
conditions.  Given  the  relatively  small 
volume  of  potentially  contaminated 
liquids  in  preclosure  operations, 
achieving  essentially  zero  levels  of 
liquid  releases  is  a  reasonable  objective. 
Therefore,  although  not  spedfically 
incorporated  into  the  guidelines 
(because  the  zero-release  criterion  is  not 
a  factor  in  siting),  the  desired  assurance 
that  no  contaminated  liquids  will  be 
released  to  aquifers  is  consistent  with 
the  DOE's  objectives  for  preclosure 
safety. 

One  conunenter  requested  that 
accident  release  limits  for  preclosure 
operations  be  promulgated  by  the  NRC 
This  matter  has  been  brought  to  the 
attention  of  the  NRC.  Such  limits,  if 
promulgated  by  the  NRC,  will  be 
adapted  by  the  DOE. 

One  commenter  noted  that  the  system 
guidelines  were  more  sparsely  worded 
than  the  technical  guidelines,  implying 
that  the  lack  of  detail  appeared 
inconsistent  with  the  high  importance 
attributed  to  the  system  guidelines.  The 
reason  for  the  apparent  lesser  detail  in 
the  system  guidelines  is  that  they 
incorporate,  by  reference,  detailed* 
regulations  promulgated  by  other 
agencies.  These  regulations  are  not 
repeated  verbatim  in  order  to  readily 
incorporate  (also  by  reference)  any 
changes  that  may  occur  with  time. 

Deleted  from  the  final  preclosure 
system  guidelines  were  the  explanatory 
statements  about  pertinent  system 
elements  because  these  statements  were 
considered  to  be  more  appropriate  in 
this  section-by-section  analysis. 

in  summary,  the  final  guidelines 
include  three  preclosure  system 
guidelines,  whereas  the  proposed  rule 
had  one  preclosure  system  guideline, 
specificaUy  addressed  to  radiological 
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safety.  The  system  guideline  for 
preclosure  radiological  safety  was 
modified  to  include  10  CFR  Part  60  in 
accordance  with  the  NRC  comments  on 
the  proposed  rule.  Also,  the  term  "state 
of  the  art"  was  replaced  by  "reasonably 
available  technology"  because  several 
commenters  felt  that  the  former  term 
would  allow  the  use  of  untested 
technology. 

Section  960.5-2    Preclosure 
Technical  Guidelines.  Like  the 
preclosure  system  guidelines,  the 
preclosure  technical  guidelines  are 
divided  into  three  categories.  The  first 
category,  preclosure  radiological  safety, 
contains  guidelines  on  population 
density  and  distribution,  site  ownership 
and  control,  meteorology,  and  offsite 
installations  and  operations.  The  second 
category  covers  the  environment 
socioeconomics,  and  transportation.  The 
third  category,  which  pertains  to  the 
ease  and  cost  of  siting,  construction, 
operation,  and  closure,  contains 
guidelines  on  surface  characteristics, 
rock  characteristics,  hydrology,  and 
tectonics. 

Preclosure  Radiological  Safety 

Section  960.5-2-1    PopulaUon 
Density  and  Distribution.  The  objective 
of  the  guidelines  on  population  density 
and  distribution  is  to  ensure  the 
selection  of  a  repository  site  that  will 
minimize  risk  to  the  public  and  permit 
compliance  with  the  EPA  and  NRC 
regulations.  The  proposed  EPA  standard 
(40  CFR  Part  191)  hmits  exposures  to 
members  of  the  public:  it  also  requires 
that  these  exposures  be  further  reduced 
below  the  limits  to  the  extent 
reasonably  achievable.  The  proposed 
EPA  standard  limits  the  radiation  dose 
that  any  individual  outside  the 
boundary  of  the  restricted  area  would 
receive  to  a  maximum  yearly  dose  of  25 
millirem  to  the  whole  body.  75  millirem 
to  the  thyroid,  or  25  millirem  to  any 
other  organ.  (Doses  from  natural 
background  radiation  varj'  l>etween  70 
and  200  milUrem  per  year  at  different 
locations  in  the  United  States.)  The 
results  of  studies  performed  to  date 
indicate  that  the  doses  that  would  result 
from  repository  releases  are  very  much 
lower  than  the  EPA  maximum 
permissible  doses. 

The  final  guideline  on  population 
density  and  distribution  includes  a 
qualifying  condition,  two  favorable 
conditions,  two  potentially  adverse 
conditions,  and  three  disqualifying 
conditions.  The  two  parts  of  the 
qualifying  condition  stipulate  that  (1)  the 
expected  dose  to  individuals  in  any 
highly  populated  area  will  not  be  likely 
to  exceed  a  small  fraction  of  the  EPA 
limits,  by  reference  to  system  guideline 


§  960.5-1(1),  and  (2)  the  expected  dose 
received  by  any  individual  in  the 
unrestricted  area  will  not  be  likely  to 
exceed  the  EPA  limits.  Any  site  must 
meet  this  two-part  test  in  order  to 
qualify. 

The  two  favorable  conditions  will 
Require  the  DOE  to  analyze  the  degree  to 
which  a  site  is  remote  fiiom  highly 
populated  areas  and  to  seek  sites  with 
low  population  densities.  The  first 
potentially  adverse  condition  will 
require  examination  and  analysis  of  the 
population  density  within  projected  site 
boundaries.  The  population  to  be 
analyzed  will  include  the  people 
residing  there,  those  who  are  there  on  a 
seasonal  or  transient  basis,  and  those 
who  may  be  there  only  during  the 
daytime.  The  daytime  population 
consists  of  persons  whose  work  brings 
them  together  into  dense  concentrations 
and  of  visitors  to  popular  recreational 
areas.  The  second  potentially  adverse 
condition  will  require  the  analysis  of  the 
proximity  of  the  site  to  highly  populated 
areas  or  to  areas  containing  1000  or 
more  persons  in  a  1 -mile-square  area. 

The  three  disqualifying  conditions 
specify  that  the  site  shall  be  disqualified 
if  any  of  the  following  conditions  exist: 

1.  The  surface  facility  would  be 
located  in  a  highly  populated  area 
(coincidence);  or 

2.  The  surface  facility  would  be 
located  adjacent  to  a  1  mile  by  1  mile 
area  having  a  population  of  not  less  than 
1000  individuals  (adjacency);  or 

3.  The  DOE  could  not  develop  an 
emergency  preparedness  program  that 
meets  the  requirements  of  DOE  Order 
5500.3  and  related  guides  or  10  CFR  Part 
60,  Subpart  I,  "Emergency  Planning 
Criteria." 

The  DOE  arrived  at  these 
disqualifying  conditions  by  an  iterative 
process  that  began  in  the  proposed  rule 
of  February  7. 1983,  with  disqualifiers 
that  were  based  on  both  radiation  doses 
and  on  the  adjacency  and  coincidence 
of  the  surface  facility  with  a  highly 
populated  area.  Comments  requesting 
that  the  DOE  be  more  specific  led  to  the 
alternative  guideline  of  May  27, 1983. 
This  version  specified  that  a  site  will  be 
disqualifed  if  a  surface  facility  would  be 
adjacent  to  (abutting)  an  area  1  mile  by 
1  mile  having  a  population  of  not  fewer 
than  1000  individuals  or  would  be 
located  in  a  highly  populated  area. 
Objections  to  the  use  of  the  word 
"abutting"  to  define  "adjacent  surface 
facilities"  led  to  attempts,  discussed 
with  the  States,  to  restructure  the 
disqualifier  with  both  necessary  and 
sufficient  conditions.  That  is,  if  a  surface 
facility  met  either  of  two  necessary 
conditions  (adjacency  or  coincidence),  a 


site  would  be  disqualified  if  the 
restricted  area  of  a  repository  were  (1) 
in  a  highly  populated  area  or  (2)  abutting 
a  l-mile-square  area  with  1000  or  more 
individuals.  A  number  of  States  disliked 
this  structure,  saying  that  it  was  both 
awkward  and  perhaps  gave  an 
appearance  of  evading  Congressional 
intent,  even  though  it  followed  closely 
the  language  of  Section  112(a)  of  the 
Act. 

Clearly,  no  one  would  suggest  that 
repository  facilities  should  be  located  in 
a  highly  po'pulated  area;  the  DOE  has. 
therefore,  concluded  that  both  the 
coincidence  and  adjacency  conditions  of 
Section  112(a)  of  the  Act  should  be 
sufficient  to  disqualify  sites.  The 
purpose  of  both  conditions,  and  the 
entire  guideline,  is  the  protection  of 
people  from  harmful  exposure  to 
radiation  due  to  releases  from  repository 
surface  facilities.  The  dispersal  of  any 
airborne  releases  would  depend  on  local 
weather  conditions,  which  may  vary 
greatly  from  site  to  site.  Furthermore, 
the  magnitude  of  releases  is  controllable 
in  large  degree  by  engineering  measures 
in  common  use  at  radiological  facilities. 
It  follows  that  the  DOE  must  make  a 
site-spedfic  evaluation  of  adjacency  to 
populations  concentrations  in  order  to 
decide  whether  a  site  meets  this 
guideline.  This  evaluation  will 
determine  the  distance  at  which  the 
outer  boundary  of  the  restricted  area 
should  be  set,  measured  from  potential 
release  points,  so  as  to  ensure  that 
populations  beyond  that  fenced 
boundary  will  not  experience  radiation 
doses  in  excess  of  the  limits  set  by  the 
NRC  and  the  EPA  regulations  discussed 
above. 

A  commenter  stated  that  1000  persons 
per  square  mile  represents  a  high 
population  density  and  that  the 
population-density  guideline  should  be 
more  rcj^tive.  The  DOE  agrees  that  a 
Imv  popcoStiun  density  in  the  vicinity  of 
a  site  is  a  favorable  condition:  however. 
in  accordance  with  the  requirements  of 
the  Act,  the  disqualifying  condition 
should  be  and  is  stated  in  terms  of  high 
population  density. 

Eight  commenters  expressed  concern 
over  radiation  exposure  and  dosage,  and 
how  these  are  to  be  addressed  in  the 
guidelines.  Six  of  them  called  attention 
to  the  potentially  adverse  condition  in 
the  alternative  guideline  I  960.S-2-l(b)), 
stating  that  any  site  where  regulatory 
limits  would  be  exceeded  should  be 
disqualified.  In  response  to  these 
concerns,  the  LKDE  added  a  qualifying 
condition  that  limits  the  allowable  doses 
in  both  highly  populated  areas  and  in 
unrestricted  areas,  generally.  Other 
commenters  were  concerned  with  the 
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presence  of  transient  or  residential 
populations.  Accordkigly,  the  OOE 
added  potentially  adverse  condition 
§  960.5-2-l(c)(l). 

One  concern  expressed  by  three 
commenters  was  that,  in  performing 
dose  calculations,  the  DOE  should 
consider  future  as  well  as  present 
populations.  The  DOE  agrees  and  will 
make  population  projections  through  the 
period  of  decommissioning  for  each 
potential  site  during  site 
characterization.  Because  long-range 
demographic  forecasts  are  inherently 
speculative,  the  DOE  believes  that 
projections  beyond  the  period  of 
decommissioning  would  not  serve  a 
useful  purpose. 

One  com.menter  expressed  the  view 
that  individual,  as  well  as  population. 
dose  should  be  measured,  and  two 
reviewers  said  that  dose  calculations 
should  include  doses  from  other  sources. 
In  calculating  dosage,  the  DOE  will 
follow  the  procedures  outlined  in  the 
EPA's  final  standards  (40  CFR  Part  191). 
These  calculations  estimate  individual 
exposures  from  other  sources  as  well  as 
from  repository  operations.  The 
qualifying  condition  is  stated  in  terms  of 
both  individual  and  population  doses. 

One  commenter  expressed  the  view 
that  increments  of  distance  should  be 
established  in  the  gaideUne  to  account 
for  risks  associated  with  increased 
surface  activities  and  gave  an  example 
of  converging  transportation  routes.  In 
order  to  protect  the  public,  the  DOE  will 
identify  a  restricted  area  that  encloses 
all  repository  surface  facilities,  except 
the  immediately  connecting  road  or  rail 
spurs.  The  safety  of  transportation 
activities  is  treated  in  the  analysi^of  the 
transportation  guideUne. 

Two  reviewers  commented  that  the 
real  extent  or  distance  describing  the 
"remoteness"  of  a  site  from  highly 
populated  areas  should  be  defined. 
Remoteness  varies  with  land  use, 
terrain,  distance,  relative  accessibility  to 
the  pubHc,  and  the  configuration  of  the 
potential  controlled  area.  These 
conditions  will  be  evaluated  to 
determine  the  degree  to  which  a  site 
may  be  considered  remote  from  highly 
populated  areas;  therefore,  the  DOE 
does  not  believe  that  it  is  appropriate  to 
specify  a  definition  for  remoteness  in 
the  general  siting  guidelines. 

One  commenter  suggested  that 
"highly  populated  area"  should  be  left 
undefined  in  the  guidelines.  The  DOE 
thinks  that  such  a  definition  is 
necessary,  however,  in  order  to  identify 
and  avoid  highly  populated  areas  early 
in  the  site-screening  process  and  to  be 
able  to  rely  upon  the  potential  utility  of 
sites  in  which  much  effort  will  have 
been  expended,  should  they  prove 


qualified  in  all  other  respects.  Other 
commenters  felt  that  a  more  restrictive 
definition  is  necessary.  Hence,  "highly 
populated  area"  is  defined  in  the  final 
guidelines'as  any  incorporated  or 
census-designated  place,  excluding 
counties,  of  2500  of  more  persons  as  long 
as  the  population  density  of  the  place 
would  equal  or  exceed  the  mean 
population  density  of  the  United  States 
[about  64  persons  per  square  mile].  This 
is  a  more  restrictive  definition  than  the 
one  used  in  the  alternative  guideline, 
which  stipulated  that  highly  populated 
areas  would  include  urbanized  places 
within  metropolitan  statistical  areas 
(MSAs)  as  defined  by  the  Bureau  of  the 
Census.  In  practice,  that  criterion  would 
exclude  only  the  most  highly  populated 
parts  of  any  given  MSA.  The  new 
definition  does  not  refer  to  MSA  and  is 
therefore  more  restrictive.  The  threshold 
of  2500  persons  was  selected  for  two 
reasons.  First,  the  Bureau  of  the  Census 
defines  places  with  2500  or  more 
inhabitants  as  urban.  Second,  the 
Bureau  develops  maps  to  delineate  such 
places,  and  population-density  data  are 
tabulated  for  these  places.  The  criterion 
of  the  mean  U.S.  population  density 
used  in  the  definition  of  "highly 
populated  area"  will  permit  the  DOE  to 
consider  potential  sites  within 
extremely  large  but  sparsely  settled 
incorporated  communities. 

Another  commenter  felt  surface  or 
climatic  conditions  that  might  increase 
the  occupational  exposure  of  repository 
workers  to  radiation  should  be 
considered  potentially  adverse.  The 
DOE  agrees  that  the  exposure  of 
workers  at  a  repository  must  be  limited 
and  will  meet  the  safety  requirements 
for  occupational  exposure  in  10  CFR 
Part  20.  Because  any  repository  will  be 
designed  to  protect  workers  from 
variable  chmatic  conditions,  the  DOE 
feels  that  any  site-to-site  variations 
projected  in  occupational  doses  would 
be  so  small  as  to  make  this  factor 
inconsequential  in  siting. 

Another  commenter  wondered  why 
the  DOE  would  be  concerned  with 
population  density  but  not  with 
agricultural  productivity  in  the  area  of  a 
site  and  suggested  that  certain 
agricultural  areas  be  eliminated  from 
further  consideration.  In  siting  any 
repository,  the  DOE  will  comply  with 
the  Farmland  Protection  Policy  Act  of 
1981  (Pub.  L.  97-98)  and  the  Department 
of  Agricultures  final  rule  to  implement 
that  Act  (49  FR  27716;  to  be  codified  as  7 
CFR  Part  658). 

One  commenter  said  that  the  DOE 
should  ensure  that  the  populations 
adjacent  to  a  potentially  acceptable  site 
will  be  protected  from  the  effects  of  a 
repository  at  least  as  well  as  parks  are 


protected  in  the  environmental  quality 
guideline.  The  DOE  developed  the 
qualifying,  disqualifying,  favorable,  and 
potentially  adverse  conditions  in  both 
guidelines  so  that  both  parks  and 
populations  would  be  protected  in  a 
manner  commensurate  with  the  type  of 
risk.  Industrial  facilities  are  generally 
precluded  from  parks,  but  many 
industries  are  commonly  located  within  ' 
urban  areas.  When  the  industrial    , 
operations  involve  known  hazards,  then 
they  are  usually  sited  at  some  distance 
from  the  general  public,  the  distance 
being  determined  by  the  degree  of 
hazard.  With  the  park,  it  is  the 
environment  that  is  at  risk;  with  the 
population,  it  is  the  potential  risk  to  the 
health  and  safety  of  the  residents  of  an 
area  that  must  be  considered.  The 
disqualifiers  therefore  are  based  on 
radiation  hazards  for  ihe  population  and 
either  irreconcilable  land-use  conflicts 
or  unacceptable  environmental  impacts 
for  the  environment. 

Section  960.5-2-2    Site  Ownership 
and  Control.  Although  the  preclosure 
and  the  postclosure  guidelines  on  site 
ownership  and  control  are  stated  in 
similar  terms  (see  §  960.4-2-8-2),  they 
are  related  to  different  system 
guidelines  (i.e.,  the  preclosure  and  the 
postclosure  system  guidelines). 
Moreover,  as  stated  in  the  preamble  for 
§  960.4-2-8-2,  the  geographical  extent  of 
the  land  and  the  controls  required  also 
differ  for  the  preclosure  and  the 
postclosure  periods.  However,  the 
comments  on  these  guidelines  addressed 
common  issues,  which  are  discussed  in 
S  960.4-2-8-2  of  the  preamble  and  are 
not  repeated  here. 

Section  960.5-2-3    Meteorology.  The 
principal  objective  of  the  preclosure 
guideline  on  meteorology  is  to  ensure 
that  the  weather  conditions  at  the  site 
are  favorable  for  the  atmospheric 
dispersion  of  any  radioactive  emissions 
and  to  ensure  compliance  with  the 
system  guideline  for  preclosure 
radiological  safety.  Also  of  concern  is 
the  potential  for  extreme-weather 
phenomena  that  could  affect  the 
operation  and  safety  of  the  repository. 

A  recurrent  theme  in  the  comments 
was  the  statement  that  any  expected 
routine  radioactive  emissions  from  a 
repository  should  disqualify  the  site 
because  these  emissions  would  pose 
potential  health  hazards  to  local 
populations  and  repository  workers. 
Two  commenters  requested  that  this 
disqualification  be  extended  to  include 
emissions  to  agricultural  lands.  On  the 
other  hand,  two  commenters  pointed  out 
that  routine  emissions  are  of 
significance  only  if  the  limits  of  40  CFR 
Parts  190  and  191  are  approached  for  the 
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general  population  or  the  limits  of  10 
CFR  Part  20  for  the  work  force. 

A  site  should  not  be  disquaUfied 
simply  because  routine  emissions  of 
radioactive  material  are  projected  for 
repository  operations.  The  repository 
operations  will  be  such  that  these 
emissions  will  be  very  low,  well  within 
the  limits  prescribed  by  applicable 
regulations  and  standards.  Moreover, 
the  DOE  does  not  intend  to  rely  solely 
on  natural  meteorological  conditions  to 
protect  the  public  from  preclosure 
emissions;  it  intends  to  rely  on  the 
engineered  design  of  the  repository.  The 
safety  of  this  design  will  be 
demonstrated  in  the  license  application 
to  the  NRC.  However,  to  protect  the 
public  from  the  releases  that  might  occur 
under  unlikely  accident  conditions  or 
during  normal  operations,  the  first 
potentially  adverse  condition  in  the 
guideline  covers  site-specific 
meteorological  conditions  pertinent  to 
the  atmospheric  transport  of 
radionuclides  (i.e.,  the  prevalence  of 
meteorological  conditions  under  which 
the  emissions  would  be  likely  to  be 
transported  toward  localities  with 
higher  population  densities  than  the 
average  for  the  region).  To  clarify  the 
concern  for  protecting  the  population, 
the  meteorology  guideline  has  been 
reworded.  ' 

Some  commenters  asked  the  DOE  to 
clarify  what  it  meant  by  "high  potential 
for  extreme-weather  phenomena."  and 
several  suggested  that  severe  winter 
storms  be  included  in  this  categorj'.  In 
evaluating  sites,  the  potential  for,  and 
the  severity  of,  extreme-weather 
phenomena  will  be  estimated  on  the 
basis  of  historical  meteorological 
records.  The  second  potentially  adverse 
condition,  which  pertains  to  extreme- 
weather  phenomena,  was  rewritten  to 
reflect  the  historical  basis  for  the 
evaluation;  in  addition,  it  was  expanded 
to  include  severe  and  frequent  winter 
storms. 

Section  960.5-2-4    Off  site 
Installations  and  Operations.  The 
preclosure  technical  guideline  on  offsite 
installations  and  operations  (formerly 
offsite  facilities)  has  two  objectives:  (1) 
to  ensure  that  the  impacts  of  any  nearby 
industrial,  transportation,  and  military 
installations  and  operations,  including 
atomic-energy  defense  activities,  on 
repository  siting,  construction, 
operation,  closure,  and  decommissioning 
are  adequately  considered  and  (2)  to 
ensure  that  any  radionuclide  emissions 
from  such  installations,  when  combined 
with  preclosure  emissions  from  the 
repository,  would  not  lead  to  total 
radiological  exposures  in  any 
unrestricted  area  greater  than  those 


allowed  by  the  requirements  specified  in 
the  pertinent  system  guideline. 

Nine  comments  were  directed 
specifically  toward  the  proximity  of  a 
repository  to  other  nuclear  facilities 
with  radioactive  effluents  at  or  near  the 
limits  specified  in  40  CFR  Parts  190  and 
191;  all  recommended  that  such  a 
condition  be  considered  disqualifying, 
rather  than  potentially  adverse.  The 
comments  generally  appear  to  be  based 
on  the  requirements  of  40  CFR  191.03(a) 
that,  for  any  facilities  covered  by  40  CFR 
Parts  190  and  191,  the  combined  annual 
dose  equivalent  delivered  to  any 
member  of  the  public  shall  not  exceed 
the  limits  specified  by  these  standards. 
The  guideline  recognizes  that  the 
presence  nearby  of  industrial, 
transportation,  and  military  installations 
and  operations,  including  atomic-energy 
defense  activities,  could  be  detrimental 
and  requires  that  the  combined  releases 
from  these  sources  and  the  repository 
meet  the  requirements  specified  in 
Section  960.5-1(1)  for  unrestricted  areas. 
The  pertinent  potentially  adverse 
condition  recognizes  the  presence  of 
nuclear  installations  and  operations 
with  actual  or  projected  releases  near 
the  maximum  value  permissible  under 
40  CFR  Parts  190  and  191.  Because  such 
releases  might  be  accommodated  by 
engineering  measures,  the  potentially 
adverse  condition  was  not  changed  to  a 
disqualifying  one  in  the  guidelines  of 
November  1983. 

Added  to  the  final  guideline  for  offsite 
installations  and  operations  was  a 
disqualifying  condition  related  to  atomic 
energy  defense  activities  that  are 
expected  to  confiict  irreconcilably  with 
repository  siting,  construction, 
operation,  closure,  and 
decommissioning.  This  addition  was 
made  in  response  to  the  NRC's 
preliminary  concurrence  condition  7, 
which  asked  the  DOE  to  develop  new 
disqualifying  conditions  that  (1)  would 
correspond  to  the  factors  cited  in 
Section  112(a)  of  the  Act  and  (2)  could 
be  applied  early  in  the  siting  process. 
The  DOE  had  concluded  that  a  specific 
reference  to  atomic-energy  defense 
activities  in  the  qualifying  condition  was 
sufficient  to  satisfy  the  requirements  of 
Section  112(a),  but,  after  further 
consideration,  decided  that  an  explicit 
disqualifying  condition  could  be 
developed  to  accommodate  the  NRC. 
Three  comments  requested  that  the 
other  potentially  adverse  condition, 
which  is  related  to  the  presence  of 
nearby  potentially  hazardous 
installations  or  operations,  be  changed 
to  a  disqualifying  condition.  There  were 
also  two  suggestions  that  the  word 
"unacceptable"  in  9  960.5-2-4(b)(l)  of 


the  alternative  guildelines  be  changed  to 
"adversely"  in  order  to  broaden  the 
consideration. 

As  mentioned  above,  the 
identification  of  a  potentially  adverse     . 
condition  requires  a  detailed  evaluation 
of  the  condition.  The  results  of  such  an 
evaluation  must  indicate  that  the 
potential  for  radionuchde  releases  does 
not  exceed  the  limits  specified  in 
§  960.5-1(1).  The  DOE  therefore  does  not 
accept  the  suggestion  to  change  the 
potentially  adverse  conditions  to 
disqualifying  conditions;  however,  the 
word  "unacceptable"  was  changed  to 
"adversely." 

Several  comments  pointed  out 
inconsistencies  in  terms,  recommending 
that  a  more-inclusive  term  be 
substituted  for  "offsite  facilities"  to 
express  the  broader  concerns  of  the 
public.  The  question  as  to  why  offsite 
facilities  are  not  of  concern  for  the 
postclosure  period  was  also  raised.  The 
DOE  agrees  that  the  use  of  terms  was 
inconsistent.  Accordingly,  the  term 
"installations  and  operations"  is  used 
consistently  throughout  the  final 
guideline.  Offsite  facilities  are  not  a 
postclosure  issue,  because  no  emissions 
will  be  released  from  the  repository 
after  closure.  In  addition,  the  words 
"siting"  and  "decommissioning"  were 
added  to  the  qualifying  condition  of  the 
final  guideline  to  make  it  more 
encompassing. 

Environment,  Socioeconomics,  and 
Transportation 

Section  960.5-2-5    Environmental 
Quality.  The  objective  of  the 
environmental  quality  guidelines  is 
twofold:  (1)  to  ensure  that 
environmental  impacts  will  be 
considered  throughout  all  stages  of  the 
program  and  that  impacts  can  be 
mitigated  to  an  acceptable  degree, 
taking  into  account  programmatic 
technical,  social,  economic,  and 
environmental  factors,  and  (2)  to  ensure 
that  the  requirements  of  system 
guideline  S  960.5-1  (a)(2)  are  met. 

Comments  on  the  proposed 
environmental  protection  guideline  were 
concentrated  in  two  major  areas: 
proximity  of  a  potential  respository  site 
to  a  protected  natural  area,  such  as  a 
park,  and  mitigation  of  environmental 
impacts  associated  with  repository 
development.  To  accommodate  these 
concerns,  a  number  of  changes  were 
made  to  clarify  the  disqualifying 
conditions  and  to  supplement  the 
potentially  adverse  conditions  in  these 
areas.  In  addition,  minor  changes  were 
made  for  clarification  in  the  favorable 
conditions  and  the  qualifying  conditions. 
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These  changes  are  discussed 
individually  below. 

In  the  guideline  of  November  1963,  the 
qualifying  condition  was  expanded  by 
adding  "closure  and  decommissioning" 
to  respository  activities  requiring 
environmental  prote<;tion.  The 
qualifying  condition  Was  revised  to  state 
specifically  that  the  quality  of  the 
environment  "in  the  affected  area,"  as 
well  as  the  actual  repository  site,  will  be 
protected.  The  definition  of  "affected 
area  '  was  modified  to  reflect  this  usage. 

In  the  November  1983  guidelines,  the 
qualifying  condition  oicluded  the 
statement  "and  projected  significant 
adverse  environmental  impacts  in  the 
affected  area  can  be  mitigated  to  the 
extent  practicable."  The  final  version 
says  "and  projected  environmental 
impacts  in  the  affected  area  can  be 
mitigated  to  an  occe^table  degree."  The 
term    figrificanf  adverse"  is  thought  to 
be  redundant  in  this  Context,  and  the 
phrase  "to  an  acceptable  degree"  is 
thought  to  promise  greater  protection 
than  "to  the  extent  practicable."  The 
word  "programmatic*  was  added  to  the 
list  of  considerations  to  be  weighed  in 
determining  what  is  meant  by  "to  an 
acceptable  degree,"  correcting  an 
inadvertent  omission  in  a  previous  draft. 
Additionally,  the  quahfying  condition 
was  changed  to  delete  the  phrase  "the 
health  and  welfare  of  the  public"  to 
avoid  redundancy  with  the  system 
guideline  (§  960.5-1(2)).  (This  change 
was  also  made  in  the  first  disqualifying 
condition,  as  discussed  below.)  The 
adverb  "adequately"  was  added  to  the 
phrase  "environment  in  the  affected 
area  *  *  *  will  be  adequately 
protected"  to  clarify  the  degree  to  which 
the  DOE  will  afford  protection  to  the 
environment  and  to  be  consistent  with 
the  language  of  the  Act  (Section  111(b)) 
regarding  the  necessary  level  of 
environmental  protection. 

Several  commenters  suggested  that 
selection  of  a  repository  site  and 
support  systems  should  ensure  that 
potental  environmental  impacts  are 
minimized  to  the  greatest  extent 
possible.  Similiar  comments  urged  the 
DOE  to  apply  the  ALARA  (as  low  as 
reasonably  achievable)  principle  to  both 
engineered  measures  and  siting 
decisions.  The  DOE  will  evaluate 
alternative  mesures  to  minimize  or 
avoid  significant  environmental  impacts 
and  will  adopt  reasonable  mitigating 
measures.  What  is  reasonable  in  a  given 
situation  is  infiuenced  by  a  number  of 
factors,  including  cost,  technology,  and 
other  environmental  and  socioeconomic 
impacts.  The  DOE's  perspective  on  what 
is  reasonably  achievable  in  mitigating 
environmental  impacts  is  explained  in 


the  final  rule  by  listing  the  factors  that 
will  be  considered  in  making  judgments 
of  this  nature.  The  DOE  maintains, 
however,  that  one  cannot  apply  the 
ALARA  principle  to  the  site-screening 
process  when  limited  information  is 
available  to  make  an  informed  judgment 
as  to  what  constitutes  ALARA. 

In  response  to  a  comment,  the  first 
favorable  condition  was  modified  to 
reflect  timely  compliance  with 
environmental  requirements  applicable 
to  the  site  "and  the  activities  proposed 
to  take  place  thereon."  Also,  since 
environmental  impacts  will  occur  in  the 
future  and  regulatory  requirements 
generally  apply  in  the  future,  the 
favorable  condition  now  reflects  a 
"projected  ability"  to  meet  such 
requirements. 

The  final  guideline  includes  a  change 
in  the  second  favorable  condition.  The 
DOE  defined  "reasonable  mitigating 
measures"  by  adding  the  phrase  'taking 
.  into  account  programmatic,  technical, 
social,  economic,  and  environmental 
factors." 

In  response  to  comments,  the 
proposed  environmental  guideline  was 
expanded  to  include  six  potentially 
adverse  conditions,  and  in  the  final  rule 
certain  modifications  have  been  made  in 
response  to  further  comments.  In  the 
first  potentially  adverse  condition,  the 
term  "major"  was  added  in  the  phrase 
"projected  major  conflict  with 
applicable  Federal,  State,  or  local 
environmental  requirements."  This 
change  was  made  to  clarify  the  nature  of 
a  conflict  that  would  trigger  a 
potentially  adverse  condition.  It  is 
believed  that  a  minor  conflict  is  more 
likely  to  be  resolved.  One  commenter 
asked  whether  a  State  or  local 
government  could  impose  environmental 
restrictions  sufficient  to  prevent  a  site 
from  being  chosen  in  the  jurisdiction,  as 
they  believe  the  first  potentially  adverse 
condition  suggests.  The  DOE  will 
consider  all  applicable  environmental 
laws  in  the  site-screening  process. 

Another  commenter  suggested  that  the 
term  "probable"  be  deleted  from  the 
first  potentially  adverse  condition.  The 
term  "projected"  has  been  substituted. 

In  the  second  potentially  adverse 
condition,  the  term  "minimized"  was 
changed  to  "mitigated,"  in  response  to  a 
comment.  This  change  is  appropriate 
since  the  term  "mitigate"is  used 
throughout  this  guideline.  Two 
commenters  suggested  that  the  term 
"significant"  be  deleted  from  the  second 
potentially  adverse  condition.  The  DOE 
disagrees.  Not  all  adverse 
environmental  impacts  are 
automatically  serious  enough  to  be 
included  in  this  category. 


A  number  of  commenters  suggested 
that  the  third  potentially  adverse 
condition,  regarding  protected  natural 
areas,  should  be  a  disqualifying 
condition.  Others  pointed  out  that  a 
repository  would  not  necessarily 
confiict  with  the  designated  use  of  the 
resources  cited  in  the  Act  (i.e., 
components  of  the  National  Park 
System,  the  National  Wildlife  Refuge 
System,  the  National  Wild  and  Scenic 
Rivers  System,  the  National  Wilderness 
Preservation  System,  and  National 
Forest  Land).  The  DOE's  position  is  that 
the  above-mentioned  resources  should 
be  given  special  consideration  in 
repository-siting  decisions,  and  all  of 
them  are  listed  in  the  third  potentially 
adverse  condition. 

Several  commenters  on  the  third 
potentially  adverse  condition  suggested 
that  both  direct  and  indirect  adverse 
environmental  impacts  need  to  be 
considered.  The  DOE  agrees.  Others 
suggested  that  the  severity  of  the  impact 
determines  whether  a  potentially 
adverse  condition  exists.  To 
accommodate  both  concerns,  the  DOE 
deleted  "direct"  to  indicate  that  both 
direct  and  indirect  environmental 
impacts  would  be  considered  and 
inserted  "significant"  to  clarify  that 
"significant  adverse  environmental 
impacts"  on  the  designated  natural 
resources  would  trigger  the  potentially 
adverse  condition. 

One  commenter  requested  that  the 
third  and  fourth  potentially  adverse 
conditions  be  combined.  The  DOE 
disagrees.  The  language  as  written  best 
distinguishes  the  treatment  of  different 
lands  controlled  by  different 
government  entities.  Because  the 
resources  in  the  fourth  condition  vary 
from  Stale  to  Slate,  the  specific 
resources  cannot  be  listed  all 
inclusively.  Furthermore,  since  many 
different  kinds  of  resources  could  be  at 
issue,  a  two  part  test  is  appropriate. 

In  response  to  numerous  comments, 
particularly  from  interested  States,  the 
DOE  added  three  potentially  adverse 
conditions  to  ensure  special 
consideration  of  a  "significant  State  or 
regionally  protected  resoufce  area,  such 
as  a  State  park,  wildlife  area,  or  a 
histo.'-iral  area;"  "a  significant  Native 
American  resource,  such  as  a  major 
Indian  religious  site;"  and  "critical 
habitats  for  threatened  or  endringered 
species. '  In  response  to  a  comment,  the 
DOE  added  "other  sites  of  unique 
cultural  interests  '  to  the  list  of  resources 
warranting  special  consideration. 

One  commenter  suggested  adding  a 
potentially  adverse  condition  that  would 
cover  the  management  and  disposal  of 
mine  spoils.  The  DOE  disagrees.  Such 


Federal  Register  /  Vol.  49.  No.  236  /  Thursday.  December  6.  1984  /  Rules  and  Regulations      47745 


potential  adverse  environmental 
impacts  as  may  arise  from  the 
management  and  disposal  of  mine  spoils 
are  covered  by  the  second  potentially 
adverse  condition.  Another  commenter 
asked  that  the  DOE  "recognize  local  or 
regional  engineered  water  supply 
systems  as  a  potentially  adverse  or  a 
disqualifying  condition,"  The  DOE 
disagrees  since  impacts  on  such  systems 
are  covered  by  other  potentially  adverse 
and  disqualifying  conditions,  such  as 
potentially  adverse  condition  2  and 
disqualifying  condition  1.  One 
commenter  said  that  the  term 
"potentially  adverse  condition"  is  vague. 
The  term  has  been  defined  in  the 
glossary  (S  960.2  of  the  guidelines). 

The  greatest  number  of  comments  on 
the  environmental  guideline,  both  in  the 
proposed  guidelines  and  in  the 
alternative  guidelines,  pertained  to  two 
disqualifying  conditions.  Both  of  these 
disqualifying  conditions  were  retained 
in  the  rule  of  November  1983.  but  were 
modified  in  response  to  comments,  and, 
in  response  to  comments,  a  third  was 
added. 

In  its  November  1983  version,  the 
phrase  "cannot  be  mitigated"  was 
modified  by  the  phrase  "by  reasonable 
measures,  taking  into  account  technical, 
social,  and  economic,  and 
environmental  factors."  In  addition,  the 
term  "unsatisfactory"  was  changed  to 
"unacceptable."  "Unsatisfactory"  was 
originally  chosen  to  be  consistent  with 
the  descriptions  of  the  environmental 
referral  process  in  Part  1504  of  the 
Council  on  Environmental  Quality 
regulations  implementing  the  National 
Environmental  Policy  Act  of  1969, 
However,  this  change  was  made  to  more 
clearly  reflect  the  fact  that  a  judgment 
on  the  acceptability  of  environmental 
impacts  is  involved  here.  Upon  further 
consideration,  this  wording  was 
modified  in  the  final  guidelines  as 
discussed  below. 

The  first  disqualifying  condition  is 
now  amended  in  the  final  guidelines  to 
include  "siting"  in  the  list  of  activities 
that  the  condition  covers.  This  stage 
was  inadvertently  omitted  from  an 
earlier  draft. 

The  phrase  "would  result  in  an 
unacceptable  adverse  impact  on  the 
health  and  welfare  of  the  public  or  the 
quality  of  the  environment,  if  such 
impact  cannot  be  mitigated  by 
reasonable  measures"  has  been 
replaced  by  "the  quality  of  the 
environment  in  the  affected  area  could 
not  be  adequately  protected  or  projected 
environmental  impacts  in  the  affected 
area  could  not  be  mitigated  to  an 
acceptable  degree."  This  change  was 
made  to  delete  a  redundancy  in 
considering  the  health  and  welfare  of 


the  public,  which  is  covered  by  the 
system  guideline  (S  960.5-l(a)(2)),  and  to 
clarify  the  need  for  protecting  the 
environment  both  now  and  in  the  future. 
Furthermore,  the  word  "programmatic" 
was  added  to  the  list  of  factors  to  be 
weighed  in  determining  the  acceptability 
of  the  results  of  impact  mitigation. 

A  commenter  asked  whether 
mitigation  in  this  and  other  places 
includes  compensation.  It  does,  as 
indicated  in  the  definition  of  the  term  in 
S  960.2  of  the  guidelines. 

Numerous  comments  were  received 
on  the  second  disqualifying  condition, 
which  referred  to  the  coincidence  of  the 
restricted  area  or  repository  support 
facilities  with  the  resources  named; 
some  expressed  concern  that  it  was  too 
nlirrow,  others  suggested  that  it  was 
appropriate.  Several  conunenters  argued 
that  proximity  to  a  protected  area 
should  be  a  disqualifying  condition, 
while  others  suggested  that  the  word 
"proximity"  should  be  eliminated  from 
the  rule  to  minimize  the  opportunity  for 
subjectivity  in  decision  making.  Some 
commenters  objected  to  the  two-part 
test  in  the  disqualifying  condition, 
arguing  that  location  of  a  repository 
within  the  boundaries  of  a  protected 
area  is  evidence  of  an  irreconcilable 
conflict. 

In  this  regard,  the  proposed  guidelines 
did  not  automatically  disqualify  a  site 
located  within  a  protected  area,  because 
the  DOE  contends  that  it  could  be 
possible,  in  certain  situations,  to  locate 
a  repository  within  a  protected  area  in 
such  a  way  that  it  would  not  adversely 
affect  the  dedicated  purpose  of  the  area. 
However,  in  response  to  the  concerns 
expressed,  the  alternative  guideline  was 
made  more  specific  with  respect  to  the 
potential  conflict  between  a  proposed 
repository  site  and  a  significant  national 
protected  resource.  The  gideline  of 
November  1983  was  made  even  more 
specific  in  that  it  enumerated  the 
resources  to  be  protected.  The  second 
disqualifying  condition  was  expanded 
into  two  conditions,  as  follows: 

(2)  Any  part  of  the  restricted  area  or 
repository  support  facilities  would  be 
located  within  the  boundaries  of  a 
component  of  the  National  Park  System, 
the  National  Wildlife  Refuge  System,  the 
National  Wilderness  Preservation 
System,  or  the  National  Wild  and  Scenic 
Rivers  System. 

(3)  The  presence  of  the  restricted  area 
or  the  repository  support  facilities  would 
conflict  irreconcilably  with  the  . 
previously  designated  use  of  a 
component  of  the  National  Park  System, 
the  National  Wildlife  Refuge  System,  the 
National  Wilderness  Preservation 
System,  or  the  National  Wild  and  Scenic 
Rivers  System,  or  any  comparably 


significant  State  protected  resource  that 
was  dedicated  to  resource  preservation 
at  the  time  of  the  enactment  of  the  Act. 

The  protected  areas  listed  in  these 
two  disqualifying  conditions  did  not 
include  National  Forests.  Because  the 
charters  of  National  Forest  Lands  call 
for  multiple  uses,  including  mining,  the 
DOE's  position  was  that  the 
appropriateness  of  including  a 
repository  among  these  multiple  uses 
would  have  to  be  evaluated  case  by 
case. 

The  term  "disturbed  zone"  was 
changed  to  "restricted  area,"  which  can 
be  more  reasonably  applied  to  the 
required  assessment  (i.e.,  the  disturbed 
zone  is  a  projected  fringe  area  far  below 
ground  that  is  related  to  postclosure,  not 
preclosure,  requirements).  The  phrase 
"any  part  or*  was  added  to  the  second 
disqualifying  condition  to  alleviate 
concerns  that  the  entire  restricted  area 
or  repository  support  facilities  would 
have  to  lie  within  the  protected  area  to 
trigger  the  disqualifying  condition. 
Another  commenter  suggested  replacing 
the  word  "would"  with  the  word 
"could"  in  the  second  disqualifying 
condition.  The  DOE  disagrees.  The 
elimination  of  a  site  on  the  basis  of  what 
amounts  to  speculation  at  the  screening 
stage  may  unnecessarily  eliminate  a 
good  site. 

Although  several  commenters 
suggested  alternative  phrases,  the 
phrase  "would  conflict  irreconcilably 
with  the  previously  designated  use"  was 
used  in  the  new  disqualifying  condition, 
though  modified  (see  below)  because  the 
DOE  maintains  that  a  conflict  can  be 
adequately  determined  to  be 
"irreconcilable." 

The  third  disqualifying  condition 
addresses  State  concerns  about 
significant  State  protected  resources. 
The  intent  is  to  afford  both  national  and 
comparably  significant  State  protected 
resources  the  same  kind  of  protection. 

The  third  disqualifying  condition  was 
further  revised  during  the  NRC 
concurrence  process  by  the  addition  of 
two  terms.  The  first,  "resource 
preservation,"  is  the  "previously 
designated  use"  which  the  DOE 
considers  the  appropriate  baseline 
condition  against  which  to  measure 
"irreconcilable  conflicts."  Second,  in  its 
concurrence  condition  7,  the  NRC 
requested  the  addition  of  National 
Forest  Lands  to  the  list  of  resources 
covered  by  this  disqualifie-.  After 
considering  this  request,  the  DOE  agreed 
that  the  irreconcilable  conflict  with  a 
previously  designated  resource- 
preservation  use  of  a  National  Forest 
should  disquahfy  a  site.  The 
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disqualifying  condition  now  reads  as 
follows: 

(1)  The  presence  of  the  restricted  area 
or  the  repository  support  facihties  would 
conflict  irreconcilably  with  the 
previously  designated  resource- 
preservation  use  of  a  component  of  the 
National  Park  System,  the  National 
Wildlife  refuge  System,  the  National 
Wilderness  Preservation  System,  The 
National  Wild  and  Scenic  Rivers 
System,  or  National  Forest  Lands,  or 
any  comparably  significant  State 
protected  resource  that  was  dedicated 
to  resource  preservation  at  the  time  of 
the  enactment  of  the  Act. 

Several  commenters  raised  various 
miscellaneous  points  and  concerns.  One 
commenter  was  concerned  that  the 
displacement  of  homes  and  families  is 
considered  to  be  a  favorable  condition 
and  that  priority  is  given  to  wildlife  over 
people.  The  DOE  disagrees  that  the 
guidelines  either  express  or  imply  either 
situation.  The  DOE  states,  in  several 
places  in  the  guidelines,  that  the  first 
priority  of  the  site-selection  process  is 
the  health  and  safety  of  the  public. 
Another  commenter  said  that  the 
environmental  quality  guideline  does 
not  ensure  the  suitability  of  the  geologic 
conditions  of  the  site.  It  is  implicit  in  this 
guideline  that,  in  order  to  protect  the 
environment,  the  geologic  conditions 
must  be  suitable.  Moreover,  such 
suitability  is  ensured  by  the  postclosure 
system  and  technical  guidelines. 

Finally,  several  commenters  suggested 
that  the  DOE  include  the  environmental 
quality  guideline  in  the  postclosure 
guidelines.  The  DOE  disagrees.  The 
object  of  the  environmental  quality 
guideline,  as  stated  at  the  beginning  of 
this  section  of  the  preamble,  is  to  protect 
the  quality  of  the  environment 
throughout  all  stages  of  geologic 
repository  siting.  Postclosure  protection 
will  be  provided  by  the  system 
guidelines,  which  mandate  compliance 
with  10  CFR  Part  60  and  40  CFR  Part 
191. 

Section  960.5-2-6    Socioeconomic 
Impacts.  The  objective  of  the  technical 
guideline  on  socioeconomic  impacts  is 
to  ensure  that  any  significant  adverse 
socioeconomic  impacts  of  repository 
siting,  construction,  operation,  closure, 
and  decommissioning  can  be  offset  by 
reasonable  mitigation  or  compensation 
and  the  requirements  of  system 
guideline  S  960.5-l{a)(2)  can  be  met. 

The  DOE  is  committed  to  a  program  of 
socioeconomic-impact  measurement  and 
mitigation.  Mitigation,  as  defined  by  the 
Council  on  Environmental  Quality, 
includes  actions  that  will  avoid, 
minimize,  reduce,  or  compensate  for 
adverse  impacts  (40  CFR  1508.20). 


The  potential  social  and  economic 
impacts  of  geologic  repositories  were  of 
concern  to  a  number  of  commenters. 
The  principal  issues  were  (1)  the 
socioeconomic  impacts  associated  with 
the  labor-force  requirements  of  the 
repository,  (2)  adverse  effects  on 
primary  sectors  of  local  economies  (e.g., 
tourism).  (3)  adverse  effects  on  water 
supplies,  and  (4)  the  psychological 
effects  of  perceived  risk. 

Some  commenters  were  concerned 
that  the  labor-force  requirements  of  a 
repository  would  impose  undue 
hardship  on  the  private  and  public 
service  capabilities  of  affected 
localities.  The  viewpoints  expressed 
were  often  conflicting;  for  example, 
some  suggested  that  socioeconomic 
impacts  could  be  mitigated  through 
stringent  siting  requirements,  such  as 
requiring  that  two-thirds  of  the  labor 
force  Ifve  within  a  reasonable 
commuting  distance  of  the  repository, 
but  others  felt  that  the  lack  of  an 
available  labor  force  should  be  a 
favorable  condition;  one  comment  said 
that  the  potential  for  increased 
employment  should  not  be  considered  a 
favorable  condition.  One  commenter 
stated  that  disruption  to  primary  sectors 
of  the  economy  of  the  affected  area 
should  be  a  disqualifying  condition. 
Another  felt  that  irreversible  changes  in 
a  chosen  way  of  life  should  be  a 
potentially  adverse  condition  and 
deplored  the  possible  loss  of  agricultural 
land. 

The  DOE  feels  it  would  be 
inappropriate  to  specify  quantitative 
labor-force  requirements  because  there 
are  so  many  variable  factors  that  cannot 
be  controlled.  It  would  be  possible,  for 
example,  to  construct  housing  at  the  site 
for  transient  labor  if  sufficient  labor 
were  not  available  within  a  reasonable 
commuting  distance  from  the  site.  The 
creation  of  new  jobs  for  locally 
available  labor  would  be  received 
favorably  in  most  areas;  however,  an 
influx  of  new  workers  could  have 
significant  adverse  socioeconomic 
impacts.  For  these  reasons,  the 
potentially  adverse  and  favorable 
conditions  concerning  the  supply  of 
labor  were  retained.  In  areas  where  new 
jobs  might  not  be  welcomed,  the  DOE 
will  work  with  the  State,  affected  Indian 
tribes,  and  the  public  to  identify  suitable 
means  of  mitigating  unwanted  impacts 
and  preserving  and  enhancing  the 
quality  of  life.  Since  adverse 
socioeconomic  impacts  on  affected  local 
economies  can  generally  be  mitigated, 
the  DOE  does  not  believe  that  such 
impacts  are  disqualifying.  Where 
agriculture  is  a  primary  sector  of  the 
affected  economy,  the  loss  of 


agricultural  land  would  be  a  potentially 
adverse  condition. 

A  commenter  stated  that  a  major 
disruption  of  the  local  economy  is 
almost  certain  and  observed  that  the 
guidelines  on  population  density  and 
distribution  (S  960.5-2-1)  and 
socioeconomic  impacts  [\  960.5-2-6)  are 
somewhat  contradictory.  Another  asked 
that  socioeconomic  and  environmental 
impacts  along  waste-transportation 
routes  be  addressed,  and  a  third 
suggested  that  postclosure  impacts  be 
included  in  the  socioeconomic  guideline. 

The  DOE  agrees  that  some  disruption 
will  be  experienced  by  the  local 
economy,  just  as  it  is  as  in  most  large- 
scale  industrial  developments.  However, 
because  most  socioeconomic  impacts 
can  be  anticipated  and  mitigated,  major 
disruptions  can  be  avoided  in  most 
cases.  When  guidelines  §§  960.5-2-1 
and  960.5-2-6  (population  density  and 
socioeconomics)  are  taken  together, 
areas  of  low  population  density  within  a 
commuting  distance  of  significant  labor 
pools  could  gain  favor  in  site 
comparisons  if  the  technical 
qualifications  are  equal.  Socioeconomic 
and  environmental  impacts  along  local 
transportation  routes  will  be  addressed 
in  the  siting  process.  Postclosure 
impacts,  however  difficult  to  assess,  will 
be  the  subject  of  impact-mitigation 
discussions  and  agreements  between 
affected  States,  affected  Indian  tribes, 
and  4he  DOE. 

Other  comments  said  that  (1)  the 
guidelines  should  emphasize  net  gains  in 
the  overall  economy  and  in  employment. 
(2)  the  term  "affected  area"  should  be 
changed  to  "affected  region,"  and  (3)  the 
cost  of  the  repository  should  be  taken 
into  account  as  a  socioeconomic  impact. 

The  DOE  agrees  that  net  gains  in 
employment  and  in  the  local  economy 
should  be  considered  a  favorable 
condition  and  has  revised  the  guideline 
accordingly.  With  respect  to  the  use  of 
"affected  area"  versus  "affected  region," 
repository  development  may  produce 
socioeconomic  impacts  in  an  area  of 
several  counties,  but  it  will  probably 
have  minimal  effect  on  the  economy  of 
an  entire  region  of  the  country.  The 
costs  of  the  repository  need  not  be 
treated  as  a  socioeconomic  impact 
because  they  will  be  borne  by  the 
owners  of  the  radioactive  waste. 
Furthermore,  cost  ranks  below  public 
health  and  safety,  the  quality  of  the 
environment,  and  socioeconomic 
conditions. 

Also  mentioned  were  possible 
adverse  impacts  on  agriculture,  tourism, 
and  recreation,  but  another  commenter 
pointed  out  that  the  services  and 
facilities  developed  for  repository 
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workers  and  their  families  could 
enhance  the  ability  of  an  area  to 
accommodate  tourists  and  seasonal 
populations. 

The  DOE  is  aware  of  the  concern 
about  adverse  effects  on  agriculture, 
tourism,  and  recreation.  One  potentially 
adverse  condition  in  the  socioeconomics 
guideline  is  the  potential  for  major 
disruptions  of  primary  sectors  of  the 
economy  of  the  affected  area.  The  DOE 
will  work  with  States,  affected  Indian 
tribes,  and  localities  to  anticipate  and 
mitigate  such  ejects  if  they  arise. 

Commenters  on  the  alternative 
guidelines  were  also  concerned  about 
the  potentially  adverse  condition 
regarding  the  acquisition  of  water  rights 
and  the  effects  thereof.  One  maintained 
that  a  model  of  water  usage  should  be 
developed.  Two  commenters  asked  that 
disqualifying  conditions  be  specified  for 
water  supplies.  One  commenter 
requested  that  the  DOE  add  water  use  to 
acquisition  of  water  rights  as  a 
potentially  adverse  condition.  Several 
commenters  asked  for  a  guideline  that 
would  protect  producing  aquifers. 

The  DOE  will  evaluate  water  usage 
during  the  engineering  design  of  a 
repository  in  a  specific  rock  type.  With 
respect  to  the  requests  for  disqualifying 
conditions  for  water  supplies,  the 
qualifying  condition  for  the 
socioeconomic  guideline  indicates  that  a 
potential  site  is  not  qualified  unless 
adverse  impacts  on  water  supplies  can 
be  mitigated  or  compensated.  This 
guideline  refiects  the  DOE's  position 
that,  if  adverse  impacts  on  water 
supplies  can  be  mitigated,  then  it  is  not 
appropriate  to  disqualify  a  site  because 
of  potential  adverse  impacts  on  water 
supplies.  The  issue  is  the  ability  to 
mitigate  or  compensate  for  adverse 
impacts,  not  the  potential  for  their 
occurrence.  The  DOE  expects  that, 
where  water  is  scarce,  there  will  be 
controls  on  its  use.  Where  water  usage 
is  controlled  by  administrative  means 
other  than  water  rights  per  se,  the  DOE 
will  consider  the  acquisition  of  water 
through  such  other  administrative 
controls  to  be  equivalent  to  the 
acquisition  of  water  rights.  Preducing 
aquifers  are  protected  through  the 
system  guideline  on  environmental 
quality  and  the  technical  guideline  oii 
socioeconomics. 

One  commenter  was  concerned  that 
the  perceived  risk  of  a  repository  might 
induce  anxiety  and  stress,  causing  some 
people  to  leave  the  area,  and 
complained  that  the  issue  was  not 
addressed  in  the  guidelines. 

The  DOE  recognizes  that  the  risk  of 
new  technologies  involving  hazardous 
materials  may  be  perceived  to  be 
greater  by  the  general  public  than  it  is 


by  technical  experts.  However,  past 
experience  with  other  new  technologies 
suggests  that  the  anxieties  of  the  public 
may  be  alleviated  as  the  technology  is 
seen  to  be  effective  and  its  benefits 
become  more  apparent.  The  overriding 
emphasis  of  the  guidelines  on  public 
health  and  safety,  as  well  as  the  POE's 
commitment  to  open  communication  and 
public  involvement  throughout  the  siting 
process,  is  intended  to  help  alleviate 
public  concerns  about  the  risks  of  a 
repository.  Perceived  risk,  however,  is 
not  an  appropriate  topic  for  general 
repository-siting  guidelines;  it  is  a 
subjective  condition  that  cannot  be 
fairly  compared  among  sites. 

The  DOE  recognizes  that  the  possible 
impacts  of  rapid,  large-scale  growth  in 
sparsely  populated  rural  areas  are 
legitimate  concerns  in  siting  a  major 
facility.  Therefore,  the  socioeconomics 
guideline  has  been  revised  to  more 
clearly  indicate  that  the  existing 
socioeconomic  base  (population,  labor 
force,  infrastructure,  services,  etc.)  will 
be  explicitly  considered  in  site  selection. 
The  final  guideline  on  socioeconomics 
includes  a  qualifying  condition,  a  set  of 
four  favorable  conditions,  and  a  set  of 
four  potentially  adverse  conditions. 
Because  of  the  complexity  of 
socioeconomic  interactions,  the 
possibility  of  mitigation,  and  the 
extensive  analysis  and  planning 
required  by  the  Act,  the  DOE  took  the 
position  in  the  guidelines  of  November 
1983  that  socioeconomic  impacts  do  not 
represent  an  absolute  disqualifying 
condition. 

The  qualifying  condition  in  the  final 
guideline  will  ensure  that  any  significant 
adverse  social  or  economic  impacts  will 
be  addressed;  it  will  also  ensure  that  the 
system  guideline,  whose  objective  is  to 
protect  the  socioeconomic  well-being  of 
the  population,  will  be  met.  The 
qualifying  condition  also  specifies  the 
range  of  socioeconomic  considerations 
that  will  be  addressed  in  the  analysis. 

The  four  favorable  conditions  in  the 
final  guideline  are  (1)  the  ability  of  an 
affected  area  to  absorb  project-related 
population  changes;  (2)  the  availability 
of  an  adequate  labor  force:  (3)  projected 
net  increases  in  employment  and  in 
public  and  private  revenues;  and  (4)  the 
lack  of  significant  disruption  to  primary 
sectors  of  the  economy  of  the  affected 
area. 

The  four  potentially  adverse 
conditions  are  (1)  potential  for 
significant  impacts  on  community 
services,  housing,  and  public  revenues; 

(2)  the  lack  of  an  adequate  labor  force; 

(3)  water-right  acquisition  that  would 
have  potential  adverse  impacts  on  the 
development  of  the  affected  area;  and 

(4)  potential  for  major  disruption  to 


primary  sectors  of  the  economy  of  the 
affected  area.  Since  these  potentially 
adverse  conditions  could  be  mitigated  in 
many  cases,  they  would  not  disqualify  a 
site. 

In  response  to  the  NRC's  preliminary 
concurrence  condition  7,  which 
requested  additional  disqualifying 
conditions  that  are  directed  at  the 
specific  factors  listed  in  Section  112(a) 
of  the  Act,  disqualifying  condition 
fi  960.5-2-6(d)  was  added  to  the 
guideline  on  socioeconomic  impacts. 
This  disqualifying  condition  is 
concerned  with  potential  effects  on  the 
rights  of  users  of  water  and  proximity  to 
water  supplies.  It  was  not  included  in 
the  November  1983  guidelines  because 
these  factors  were  implicitly  or 
explicitly  included  in  the  system 
guideline  on  environmental  quality  and 
the  qualifying  condition  for 
socioeconomic  impacts  ("competition 
for  resources  such  as  land,  water,  and" 
construction  materials").  However,  to 
accommodate  the  NRC's  request,  the 
DOE  developed  an  explicit  disqualifier. 
Although  this  disqualifying  condition 
could  have  been  included  in  guideline 
S  960.4-2-8-1,  Natural  Resources,  it  was 
included  here  because  the  DOE  believes 
that  the  most  serious  effects  of  a 
significant  degradation  of  major  water 
sources  would  be  socioeconomic.  In 
editing  the  final  guidelines,  the 
explanatory  paragraph  that  followed  the 
statement  of  the  qualifying  condition 
was  deleted  because  the  parameters  to 
be  considered  are  now  listed  in 
Appendix  IV. 

Section  960.5-2-7    Transportation. 
The  objective  of  the  transportation 
guideline  is  to  ensure  that  proper 
consideration  is  given  to  the 
transportation  of  waste  to  a  repository 
site,  as  it  could  affect  the  health  and 
safety  of  the  public,  the  environment, 
and  the  cost  of  waste  disposal.  The 
guideline  requires  the  evaluation  of  a 
site's  proximity  to  adequate  highways 
and  railroads,  the  characteristics  of 
access  routes  from  existing  highways 
and  railroads  to  the  site,  the  costs  and 
other  impacts  of  designing  and 
constructing  the  access  routes,  and  the 
impacts  of  transporting  waste  over  the 
access  routes.  The  guideline  indirectly 
requires  the  consideration  of  proximity 
to  the  sources  of  waste  because  one  of 
the  favorable  conditions  is  stated  in 
terms  of  a  comparison  of  costs  and  risks 
among  sites. 

In  the  proposed  guidelines  of  February 
1983,  transportation  was  treated  as  a 
subset  of  population  density  and 
distribution.  Many  comments  on  the 
proposed  guidelines  emphasized  the 
importance  of  transportation  and  the 
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need  for  a  separate,  more 
comprehensive  guideline.  Some 
comments  raised  generic  issues  and 
problems  that  cannot  be  solved  by  the 
siting  of  a  repository:  such  issues  are  not 
appropriate  for  guidelines  that  govern 
siting.  Apparently,  the  purpose  of 
including  transportation  in  the  siting 
guidelines  was  not  clearly  understood. 

In  response  to  the  many  requests,  the 
DOE  prepared  a  separate,  more 
comprehensive  guideline  on 
transportation.  This  guideline  is  not 
intended  to  govern  the  movement  of 
waste  over  the  national  system  of 
highways  and  railroads:  regulations  of 
the  NRC  (10  CFR  Part  71)  and  the 
Department  of  Transportation  (49  CFR 
Parts  171-178)  govern  that  part  of  waste 
transportation.  The  guideline  is  intended 
to  govern  only  the  transportation  issues 
that  are  important  in  choosing  sites  for 
characterization  and  development.  The 
guidehne  now  makes  clear  that  it  is 
concerned  primarily  with  site-specific 
conditions.  It  does  not  address  the 
nationwide  transportation  of  waste, 
beyond  the  comparative  assessment  of 
costs  and  risks  for  the  considered  sites. 

A  number  of  comments  stated  that 
there  are  transportation-related  factors 
that  would  disqualify  a  site  and  called 
for  specific  disqualifying  conditions  in 
the  guideline.  The  examples  cited 
included  transport  over  rivers, 
watersheds,  reservoirs,  high  bridges, 
and  through  Indian  reservations;  rail 
access  routes  that  are  too  long; 
concentration  of  routes  through 
population  centers:  transport  over  routes 
that  do  not  comply  with  DOT 
regulations;  and  the  lack  of  direct  rail 
access.  Also  cited  were  increased  risk  or 
environmental  impact  relative  to  other 
sites  or  radiation  doses  from 
transportation  over  local  highways  in 
excess  of  the  EPA  limit  in  40  CFR  Part 
191. 

The  DOE  does  not  feel  justified  in 
defining  explicit  disqualification 
thresholds,  because  transportation 
costs,  risks,  and  impacts  must  be 
evaluated  in  relation  to  the  repository 
system  as  a  whole.  None  of  the 
suggested  disqualifying  conditions 
would  make  the  construction  of  a 
satisfactory  repository  system  so 
difficult  that  a  site  should  be  eliminated 
simply  because  the  condition  is  present. 
Consequently,  no  disqualifying 
conditions  have  been  added  to  the 
transportation  guideline.  Furthermore. 
EPA  standards  cited  above  are  not 
applicable  to  transportation,  nor  is  it 
appropriate  for  the  DOE  to  include  such 
standards  in  its  transportation  exposure 
assessments.  However,  the  maximum 
individual  exposure  along  local  access 


routes  is  expected  to  be  a  very  small 
fraction  of  that  due  to  natural 
background  radiation. 

Some  comments  cited  as  adverse 
conditions  (1)  transport  over  bridges 
whose  height  above  the  terrain  below 
exceeds  the  conditions  of  the  NRC 
hypothetical  accident  tests  or  (2)  local 
highways  and  railroads  that  are  in  poor 
condition.  These  considerations  are 
included  in  the  revised  guideline  under 
potentially  adverse  conditions  that 
would  require  further  evaluation  or 
possibly  mitigation  measures. 

Several  comments  cited 
transportation-related  conditions  that 
should  be  considered  in  siting  the 
repository.  Examples  are  access  to  the 
site;  the  feasibility  of  access  route 
construction,  cost  and  environmental 
impacts;  visual  impacts,  air  pollution, 
and  noise  impacts;  adverse  weather 
conditions;  extremely  heavy  loads  on 
railroads:  and  the  availability  of  air  and 
water  transportation  modes.  Extremely 
heavy  loading  is  not  included  because 
the  loaded  railroad  cars  serving  the 
repository  will  meet  standard  railroad 
requirements  on  wheel  loading  and 
spacing  and  gross  loadings. 

Two  commenters  discussed  the 
assumptions  made  by  the  DOE  in 
previous  transportation  assessments 
and  pointed  out  that  the  current 
assumption  about  the  fraction  of  waste 
transported  by  rail  (90  percent] 
contradicts  the  current  practices  of 
nuclear-reactor  facilities.  They  also 
suggested  that  rail  access  is  a  primary 
qualifying  condition  and  that  the  DOE 
should  use  dedicated  trains  for 
transporting  waste  to  the  repository. 

Various  assumptions  about  the 
fractions  of  waste  transported  by  rail 
and  truck  have  been  and  will  continue 
to  be  used  by  the  DOE  in  assessing  the 
risks,  costs,  and  environmental  impacts 
of  transporting  waste  to  a  repository.  It 
is  neither  necessary  nor  desirable  to  fix 
on  this  set  of  assumptions  now;  analyses 
will  be  done  to  cover  a  range  of 
reasonable  values.  The  actual  values 
that  will  pertain  15  to  20  years  hence, 
when  operations  begin,  are  difficult  to 
predict  now.  Many  logistic,  economic, 
and  service  factors  will  be  involved  in 
the  choice  between  rail  and  ti-uck 
transport.  The  use  of  dedicated  trains 
has  been  studied  by  the  Interstate 
Commerce  Commission.  Whether  they 
will  be  used  is  still  under  consideration, 
but  is  not  an  issue  for  siting  guidelines 
to  specify. 

One  commenter  cited  the  cost  of 
access-route  construction  as  a  major 
factor  and  suggested  that  a  limit  be 
placed  on  transportation-related  costs  in 
terms  of  a  maximum  percentage  of  the 


total  disposal  cost;  exceeding  this  value 
would  disqualify  the  site.  The  DOE  does 
not  agree  that  any  minimum  level  of 
transportation-related  cost  alone  should 
disqualify  a  site,  because  such  costs 
may  be  offset  by  other  site-specific 
factors,  including  the  costs  of  the 
repository  itself  Transportation-related 
costs,  including  access-route 
construction,  will  be  included  in  the 
total  system  cost  for  comparison  with 
the  costs  of  other  siting  options. 

One  commenter  stated  that  the 
guideline  does  not  offer  an  adequate 
method  for  comparing  transportation 
costs  and  risks  and  the  DOE  must 
develop  such  methods  for  accurately 
making  such  comparisons  among  siting 
options.  The  comment  goes  on  to  say 
that  specific  origin-and-destination 
pairs,  specific  routes,  and  route-specific 
data  on  population  density,  accident 
rates,  travel  restrictions,  and  the  site 
should  be  considered. 

The  DOE  contends  that  current 
methods  and  analytical  tools  are 
adequate,  but  is  nevertheless  continuing 
to  make  improvements  in  them.  General 
guidelines  for  siting  purposes  are,  in  any 
case,  not  an  appropriate  place  to  require 
the  development  of  improved  methods. 

A  number  of  comments  emphasized 
the  importance  of  waste-shipment 
routing  and  the  population  density  along 
such  routes.  This  is  largely  a  generic 
issue,  inappropriate  for  siting  guidelines, 
that  the  Department  of  Transportation 
(DOT)  has  addressed  in  its  recent  final 
rule  (49  CFR  177.825).  The  DOT  has 
defined  preferred  routes  but  given  to  the 
States  the  opportunity  to  identify  and 
analyze  alternative  routes,  in 
accordance  with  DOT  guidelines,  and 
designate  such  routes  that  they  may 
deem  necessary  to  accommodate  local 
conditions.  This  may  include  routes  in 
the  vicinity  of  the  repository  if 
considered  necessary  by  State  officials. 
Thus,  no  specific  treatment  of  this 
subject  appears  in  the  guidelines. 

Several  comments  requested  greater 
emphasis  on  the  proximity  of 
repositories  to  waste  sources  for  both 
the  first  and  subsequent  repositories.  A 
favorable  condition  in  the  transportation 
guideline  requires  the  evaluation  and 
comparison  of  total  life-cycle  waste- 
transportation  costs  and  risks  for  each 
siting  option.  The  guideline  on 
regionalify  (§  960.»-l-3)  requires 
consideration  of  the  proximity  of  the 
second  repository  to  locations  where 
radioactive  waste  is  generated  or 
temporarily  stored. 

A  number  of  comments  addressed 
such  generic  issues  as  the  role  of  the 
States  in  regulating  the  transportation  of 
nuclear  materials,  the  adequacy  of 
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shipping  casks,  the  applicability  of 
specific  EPA  standards,  and  defense- 
waste  shipments  to  a  commercial 
repository.  In  the  opinion  of  the  DOE, 
these  comments  did  not  address  issues 
that  would  allow  differentiation  among 
proposed  sites,  since  the  same 
conditions  exist  for  the  various  siting 
options.  In  addition,  many  of  these 
comments  raised  issues  that  are  either 
not  related  to  the  guidelines  or  are 
covered  under  other  applicable  Federal 
regulations  that  are  the  responsibility  of 
other  Federal  agencies.  Consequently, 
these  comments  are  not  refiected  in  the 
final  guidelines. 

In  editing  the  final  guidelines,  the 
statement  of  the  qualifying  condition 
(§  960.5-2-7(a))  was  revised  by 
simplifying  the  phrase  "radiological  or 
non-radiological  risk  to  the  public  health 
and  safety"  to  "risk  to  the  public"  and 
by  inserting  the  phrase  "taking  into 
account  programmatic,  technical,  social, 
economic,  and  environmental  factors." 

Ease  and  Cost  of  Siting,  Construction, 
Operation,  and  Closure 

Section  960.5-2-8    Surface 
Characteristics.  The  preclosure 
guideline  on  surface  characteristics  is 
concerned  with  conditions  that  are 
important  to  the  ease  and  cost  of  siting, 
constructing,  operating,  and  closing  a 
repository.  In  sites  that  are  prone  to 
periodic  flooding,  are  located  in  a 
rugged  terrain,  or  have  other  adverse 
surface  features,  special  measures  may 
be  necessary  for  repository  construction, 
operation,  and  closure.  The  cost  of 
repository  construction,  operation,  and 
closure  could  rise  to  prohibitive  levels  if 
a  large  number  of  special  measures 
were  necessary  for  these  phases. 
However,  other  features  of  the  site — 
those  that  would  significantly  enhance 
waste  isolation — could  be  more 
important  than  the  higher  costs 
associated  with  adverse  surface 
characteristics. 

Four  commenters  expressed  concern 
about  repository  fiooding  through  the 
possible  failure  of  shafts,  shaft  liners, 
seals,  or  other  engineered  components 
of  the  repository;  they  suggested  that 
such  failures  be  added  to  the  first 
potentially  adverse  condition  in  the 
alternative  guideline,  which  dealt 
specifically  with  fiooding 
(S  960.5.2.8(b)(1)).  The  DOE  agrees  with 
this  suggestion  because  the  fiooding  of 
surface  or  subsurface  facilities  could 
endanger  the  safety  of  personnel  and 
interrupt  repository  operations.  The 
phrase  "or  the  failure  of  engineered 
components  of  the  repository"  was 
therefore  added  to  the  potentially 
adverse  condition  in  the  final  guideline. 
This  phrase  was  selected  because  it  is  a 


general  statement  that  encompasses  all 
of  the  concerns  raised  by  the 
commenter. 

One  commenter  requested  that  the 
potentially  adverse  condition  concerned 
with  flooding  be  elevated  to  a 
disqualifying  condition.  The  DOE 
decided  against  this  approach  because 
the  existence  of  surface  characteristics 
with  a  significant  potential  for  flooding 
does  not  necessarily  mean  that  the 
repository  will  be  flooded.  Simple 
engineering  measures,  such  as  dikes  or 
berms,  could  reduce  the  risk  of  flooding 
to  an  acceptable  level  that  would  meet 
applicable  licensing  requirements.  Such 
measures  have  been  used  for  both 
nuclear  and  nonnuciear  facilities  for 
many  years. 

Two  conunenters  pointed  out  that  in 
some  specific  instances  the  favorable 
condition  of  "generally  flat  terrain" 
would  be  unfavorable.  One  felt  that 
slow  and  uniform  drainage  in  flat  areas 
might  affect  the  hydrologic  performance 
of  the  repositorj';  the  other  felt  that 
waste  disposal  in  the  side  of  a  mountain 
(above  surrounding  floodplains)  would 
not  meet  the  favorable  condition.  After 
evaluating  these  concerns,  the  DOE  still 
contends  that  a  generally  flat  terrain  is  a 
favorable  condition  because  it 
facilitates  construction,  operation,  and 
closure;  however,  a  favorable  condition 
that  specifically  addresses  the  drainage 
question  was  added  to  the  final 
guideline.  The  second  commenter  is 
correct  in  stating  that  a  repository 
located  in  rugged  terrain  or  in  the  side  of 
a  mountain  may  not  be  able  to  meet  this 
favorable  condition,  but  not  meeting  a 
favorable  condition  does  not  disqualify 
a  site.  It  would,  however,  indicate  the 
need  for  special  measures,  and  hence 
potential  increases  in  costs  during 
construction,  operation,  and  closure. 

Three  commenters  requested  that,  in 
the  alternative  guideline,  the  statement 
'*(:oni]4iance  with  applicable  non- 
radiological  regulations"  be  expanded  to 
include  air-quality  standards  and 
radiological  requirements.  The  DOE 
modified  the  guideline  by  deleting  the 
reference  to  applicable  non-radiological 
regulations  because  they  are  already 
generally  covered  by  the  final  guideline 
on  environmental  quality  (S  960.5-2-5). 
The  DOE  believes  that,  for  these  general 
guidelines,  a  general  treatment  of  non- 
radiological  requirements  is  more 
appropriate  than  specific  examples  of 
such  requirements.  Similarly,  air  quality 
standards  were  already  covered  by  the 
first  two  potentially  adverse  conditions 
and  the  first  disquaUfying  condition  of 
the  alternative  guideline  on 
environmental  quality.  Preclosure 
radiological  requirements  are 


specifically  addressed  in  the  first 
preclosure  system  guideline  (S  960.5- 
1(1))  by  invoking  the  requirements  of  10 
CFR  Part  20. 10  CFR  Part  60.  and 
proposed  40  CFR  Part  191.  Subpart  A. 

lliree  commenters  requested 
additions  to  the  surface-characteristics 
guideline  that  are  already  covered  in 
other  preclosure  guidelines — namely, 
personnel  safety,  the  standards  the 
Occupational  Safety  and  Health 
Administration  (OSHA).  and  the  ofTsite 
disposal  of  salt.  Personnel  safety  and 
OSHA  requirements  are  covered  by  the 
preclosure  guideline  on  rock 
characteristics  (9  960.5-2-9).  The  off  site 
disposal  of  salt  is  covered  by  the 
constraints  imposed  under  the 
preclosure  guideline  on  environmental 
quality  (S  960.5-2-5). 

Among  the  suggestions  for  the 
surface-characteristics  guideline  was 
the  addition  of  favorable  soil 
characteristics  and  conditions.  Even 
though  favorable  soil  characteristics  and 
conditions  might  make  construction  and 
site  restoration  slightly  easier,  the  DOE 
does  not  believe  that  these  features 
should  be  significant  in  selecting  a 
repository  site.  Two  issues  raised  in  the 
comments  on  the  preclosure  guideline 
on  rock  characteristics  are  not  pertinent 
to  this  siting  guideline:  preclosure 
monitoring  and  reliance  on  engineered 
barriers  (see  Section  UIA  for  DOE 
responses  to  the  engineered-barrier 
issue). 

Section  960.5-2-9    Rock 
Characteristics.  The  objective  of  the 
preclosure  guideline  on  rock 
characteristics  is  to  ensure  that  due 
consideration  is  given  to  those 
characteristics  of  the  host  rock  that  may 
affect  (1)  the  ease  and  cost  of  repository 
construction,  operation,  and  closure  and 
(2)  the  safety  of  repository  workers. 
Among  those  characteristics  are  the 
thickness  and  lateral  extent  of  the  host 
rock,  geomechanical  properties  that  are 
favorable  for  the  maintenance  of 
underground  openings,  and  conditions 
that  would  allow  the  construction  of 
shafts  and  the  underground  facility  with 
reasonably  available  technology. 

Ten  commenters  were  concerned  that 
the  disqualifying  condition  in  the  draft 
revised  guideline  did  not  specifically 
include  the  safety  requirements  of  the 
Occupational  Safety  and  Health 
Administration  and  the  Mine  Safety  and 
Health  Administration.  This  concern 
arose  because  the  proposed 
disqualifying  condition  stated  that  "the 
site  shall  be  disqualified  if  the 
applicable  nonradiological  safety 
requirements  of  the  DOE  could  not  be 
met."  To  eliminate  this  concern,  the 
DOE  rewrote  the  disqualifying  condition 
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as  foUows:  "The  site  shall  be 
disqualified  if  the  rock  characteristics 
are  such  that  the  activities  associated 
with  repository  construction,  operation, 
or  closure  are  predicted  to  cause 
significant  risk  to  the  health  and  safety 
of  personnel,  taking  into  account 
mitigating  measures  that  use  reasonably 
available  technology." 

Five  commenters  objected  to  the 
phrase  "engineering  measures  beyond 
the  state  of  the  art"  in  the  second 
potentially  adverse  condition  in  the 
alternative  guideline.  As  explained  in 
the  discussion  of  the  postclosure 
guideline  on  rock  characteristics,  this 
phrase  was  changed  to  "engineering 
measures  beyond  reasonably  available 
technology." 

Four  comments  asked  the  DOE  to 
reclassify  the  potentially  adverse 
conditions  as  disqualifying  ones.  This 
was  not  done  because,  by  itself,  none  of 
the  potentially  adverse  conditions  are 
necessarily  unacceptable  and  hence 
should  not  disqualify  a  site.  Their 
designation  as  potentially  adverse 
ensures  that  these  conditions  will  be 
given  due  consideration.  Another 
comment  suggested  that  the  converse  of 
favorable  condition  960.5.2.9(a)(1)  be 
used  as  a  disqualifying  condition.  The 
converse  of  this  condition  would  not  be 
disqualifying,  because,  while  the 
flexibility  of  designing  and  locating  a 
repository  would  be  reduced,  the  ability 
of  the  host  rock  to  contain  a  respository 
would  not  be  eliminated. 

Three  commenters  expressed  concern 
that  retrievability  was  not  adequately 
addressed  in  the  alternative  guidelines 
and  felt  that  preclosure  rock 
characteristics  were  important  to 
ensuring  retrievability.  The  DOE  agrees 
that  rock  characteristics  are  important 
to  retrievability.  but  feels  that  many 
other  guidelines  are  also  important  in 
this  regard.  However,  the  retrievability 
issue  is  more  pertinent  to  repository 
design  than  to  site  selection,  and.  if  the 
requirements  of  the  final  guidelines 
taken  as  a  whole  are  met.  retrievability 
will  be  ensured.  Furthermore,  the  DOE  is 
required  by  10  CFR  Part  60  to  maintain 
retrieval  as  an  option  for  50  years  if 
unforeseen  circumstances  would  require 
the  removal  of  emplaced  wastes. 

Among  the  issues  raised  in  the 
comments  was  that  of  thermal  effects  on 
in-situ  stresses.  In  response  to  this 
concern,  the  DOE  added  a  potentially 
adverse  condition,  S  960.4-2-3(c)(3).  to 
specifically  address  thermal  effects. 

One  commenter  was  concerned  that 
the  available  data  might  not  allow  a 
complete  analysis  of  the  disqualifier 
contained  in  the  proposed  guidelines. 
This  issue  is  covered  by  one  of  the 
implementation  guidelines.  "Basis  for 


Site  Evaluations"  {§  960.3-1-5).  and 
Appendix  III  to  the  siting  guidelines, 
which  specifies  what  type  of  finding  the 
DOE  is  to  make  at  major  decision  points 
in  the  site-selection  process. 

Section  960.5-2-10    Hydrology.  The 
preclosure  technical  guideline  on 
hydrology  is  concerned  with  (1)  the 
potential  effects  of  ground  water  on  the 
construction  and  sealing  of  shafts  and 
other  underground  openings,  including 
the  repository  itself:  (2)  the  potential  for 
flooding  of  underground  workings  by 
surface  water,  and  (3)  the  availability  of 
water  for  repository  construction  and 
operation.  Its  objectives  are  to  ensure 
that  the  geohydrologic  setting  will  (1)  be 
compatible  with  repository  construction, 
operation,  and  closure  and  (2)  not 
compromise  the  functions  of  shaft  liners 
and  seals. 

Eleven  commenters  objected  to  the 
term  "state  of  the  art"  in  the  potentially 
adverse  condition  of  the  alternative 
guideline.  Some  argued  that  the 
potentially  adverse  condition,  as  written 
with  the  "state-of-the-art"  phrase 
included,  should  be  disqualifying. 
Others  suggested  that  the  phrase  should 
be  replaced  by  "reasonably  available 
technology"  or  similar  words.  The  DOE 
agrees  that  "state  of  the  art"  is 
inappropriate  because  it  suggests 
technology  that  may  not  have  been  fully 
demonstrated  and  tested  and  ., 

substituted  the  term  "reasonably 
available  technology,"  which  is  defined 
in  S  960.2  of  the  guidelines. 

The  presence  or  absence  of  aquifers 
within  or  above  the  host  rock  was  an 
issue  raised  by  eight  commenters.  The 
absence  of  aquifers  between  the  host 
rock  and  the  land  surface  is  recognized 
as  a  favorable  condition  in  the 
preclosure  guideline.  Some  commenters 
suggested  that  the  presence  of  aquifers 
between  the  host  rock  and  the  land 
surface  should  be  explicitly  stated  as  a 
potentially  adverse  condition;  others 
recommended  that  the  absence  of 
aquifers  be  a  qualifying  condition  or, 
conversely,  that  the  presence  of  aquifers 
be  a  disqualifying  condition.  The 
presence  of  aquifers  between  the  host 
rock  and  the  land  surface  must  be 
carefully  considered  in  repository  design 
and  construction.  However,  many  mines 
and  other  underground  facilities  have 
been  successfully  constructed  below 
aquifers,  and  accepted  and  proved 
engineering  measures  are  available  to 
allow  underground  construction  and 
operation  under  many  types  of  ground- 
water conditions.  That  is  not  to  say  that 
some  ground-water  conditions  may  not 
require  very  costly  engineering 
measures,  or  that  some  ground-water 
conditions  may  not  be  so  severe  as  to 
preclude  construction.  For  these 


reasons,  the  DOE  did  not  stipulate  the 
absence  or  presence  of  aquifers  between 
the  host  rock  in  the  qualifying  condition 
of  the  preclosure  hydrology  guideline, 
but  a  potentially  adverse  condition 
deals  with  aquifers  whose  presence 
could  raise  serious  questions  about  the 
feasibility  of  construction. 

Four  comments  recommended  that  the 
converse  of  the  favorable  condition 
pertaining  to  the  availability  of  potable 
and  construction  water  be  explicitly 
stated  as  a  disqualifying  condition:  they 
believe  that  the  unavailability  of  water 
for  construction  and  operation  should 
disqualify  a  site.  The  issue  lies  in  the 
meaning  of  the  words  "available"  and 
"unavailable."  Water  might  not  be 
available  locally  at  a  site,  but  it  might  be 
available  from  a  source  some  distance 
away.  Water  must  be  available  for 
construction  and  operation,  and  locally 
available  water  would  presumably  be 
less  expensive  than  water  obtained  from 
a  more  distant  source.  Thus  in  the 
preclosure  hydrology  guideline  the  DOE 
assumes  that  water  can  be  made 
available  and  regards  ready  availability 
as  a  favorable  condition. 

One  commenter  suggested  the 
addition  of  a  potentially  adverse 
condition  pertaining  to  a  geohydrologic 
system  that  would  not  allow  predictive 
modeling  before  construction.  The 
rationale  for  this  suggestion  is  related  to 
the  potential  for  adverse  effects  on  the 
hydrologic  system  caused  by 
construction  activities.  The  difficulty  of 
modeling  is  addressed  in  the  postclosure 
geohydrology  guideline  as  a  potentially 
adverse  condition,  and  the  DOE  believes 
it  would  be  redundant  to  include  a 
similar  statement  in  the  preclosure 
guideline. 

In  consideration  of  the  NRC's  request, 
in  preliminary  concurrence  condition  7, 
for  additional  disqualifying  conditions 
that  address  the  factors  specified  in 
Section  112(a)  of  the  Act,  the  DOE 
agreed  to  develop  a  disqualifier  for  the 
final  preclosure  guideline  on  hydrology. 
This  condition.  {  960.5-2-10(d).  is 
concerned  with  the  need  to  use 
engineering  measures  that  are  beyond 
reasonably  available  technology  for 
exploratory-shaft  construction  or  for 
repository  construction,  operation,  or 
closure. 

Section  960.5-2-11     Tectonics.  The 
objective  of  the  preclosure  guideline  on 
tectonics  is  to  ensure  that  the  selected 
site  is  in  a  geologic  setting  in  which  any 
projected  effects  of  expected  tectonic 
phenomena  or  igneous  activity  will  be 
such  that  the  requirements  of  system 
guideline  S  960.5-l(a](3)  can  be  met. 

Five  commenters  complained  that  no 
disqualifying  conditions  were  proposed 
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for  the  preclosure  tectonics  guideline. 
Some  recommended  that  the  opposite  of 
the  qualifying  condition  should  be  used, 
while  others  recommended  that  some  of 
the  potentially  adverse  conditions  be 
changed  to  disqualifying  ones.  The  DOE 
believed  that  the  existence  of  a 
potentially  adverse  condition  does  not 
mean  that  the  site  is  disqualified.  The 
existence  of  any  such  condition  would 
require  an  understanding  of  the 
condition  to  ensure  that  repository 
design  and  operation  could  adequately 
accommodate  its  effects.  Using  the 
converse  of  the  qualifying  conditions 
adds  nothing  to  the  guidelines  since  all 
acceptable  sites  must  meet  the 
requirements  of  the  qualifying 
conditions.  The  guideline  was  therefore 
not  changed  to  reflect  these 
recommendations. 

Two  commenters  felt  that  the 
historical  record  of  earthquakes  should 
be  based  solely  on  instrument 
recordings.  This  approach  would 
severely  limit  the  amount  of  historical 
data  that  could  be  considered  because 
seismic  recording  equipment  has  been 
available  for  a  relatively  short  period  of 
time  (20th  century).  In  developing  a 
historical  record  for  seismicity,  it  is 
important  to  look  as  far  back  into  the 
recorded  past  as  can  be  done  for  a 
particular  area  of  the  country.  While  the 
DOE  agrees  that  seismic-instrument 
recording  should  be  included  in  the 
historical  record,  other  historical 
records  must  also  be  used.  For  this 
reason  the  suggestion  was  not  accepted. 

One  commenter  recommended  that 
"man-induced  seismicity,"  a  particular 
tectonic  phenomenon,  be  added  to  the 
qualifying  condition.  The  DOE  believes 
that  this  particular  aspect  of  tectonics  is 
no  more  important  than  the  other 
aspects  and  should  not  be  called  out 
separately.  No  change  was  made. 

In  response  to  the  NRC's  preliminary 
concurrence  condition  7,  the  DOE 
reevaluated  the  preclosure  guideline  on 
tectonics  and  added  a  disqualifying 
condition.  This  condition  is  concerned 
with  the  need  to  use  engineering 
measures  beyond  reasonably  available 
technology  to  ensure  that  tectonic 
ground  motion  will  not  adversely  affect 
exploratory-shaft  construction  or 
repository  construction,  operation,  or 
closure.  As  shown  in  Appendix  III  to  the 
siting  guidelines,  this  disqualifying 
condition  can  be  used  early  in  the  siting 
process  (i.e.,  in  the  identification  of 
potentially  acceptable  sites). 
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VI.  Compliance  With  the  National 
EnvironmenUl  Policy  Act  (NEPA) 

The  issuance  of  these  guidelines  is  a 
preliminary  decision  making  activity 
pursuant  to  Section  112(e)  of  the  Nuclear 
Waste  Policy  Act  of  1982  and  therefore 
does  not  require  the  preparation  of  an 
environmental  impact  statement 
pursuant  to  Section  102(2)(C)  of  NEPA  or 
any  other  environmental  review  under 
Section  102(2)  (E)  or  (F)  of  NEPA. 

VII.  Regulatory  Flexibility  Analysis 

The  DOE  certifies  that  these 
guidelines  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  they 
merely  articulate  the  proposed 
considerations  for  the  Secretary  of 
Energy's  recommendations  to  the 
President  of  proposed  sites  for 
repositories.  Accordingly,  no  regulatory 
flexibility  analysis  is  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

VIII.  Paperwork  Reduction  Analysis 

This  rule  contains  no  new  or  amended 
recordkeeping,  reporting,  or  application 
requirement,  or  any  other  type  of 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
(Pub.  L.  96-511). 

IX.  Executive  Order  No.  12291 

These  final  guidelines  were  reviewed 
under  Executive  Order  12291  (48  FR 
13193).  The  DOE  has  concluded  that  the 
guidelines  are  not  a  "major  rule"  under 
the  Executive  Order,  because  they  will 
not  result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  and 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  Pursuant 
to  Section  3(c)(3)  of  the  Executive  Order, 
the  final  guidelines  were  submitted  to 
the  Director  of  the  Office  of 
Management  and  Budget  for  a  10-day 
review  The  Director  has  concluded  his 
review  and  had  no  comments. 

List  of  Subjects  in  10  CFR  Part  960 
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materials.  Radiation  protectioa  Waste 
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(The  Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2011  ef  seq.y.  Energy 
Reorganization  Act  of  1974  (42  U.S.C  5801  et 
seq.y.  Department  of  Energy  Organization  Act 
of  1977  (42  U.S.C  7101  et  seq  ):  Nuclear 
Waste  Policy  Act  of  1982  (Pub.  L  97-425.  96 
Stat.  2201)) 

For  the  reasons  set  out  in  the 
preamble.  Chapter  III  of  Title  10  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Issued  at  Washington.  O.C,  November  30. 
1984. 

Dooald  Paul  Hodel. 

Secretary  of  Energy. 

Part  960  is  added  to  10  CFR  Chapter 
III  to  read  as  follows: 

PART  960-GENERAL  GUIDEUNES 
FOR  THE  RECOMMENDATION  OF 
SITES  FOR  NUCLEAR  WASTE 
REPOSITORIES 

Subpart  A— General  Provisions 

960.1  Applicability. 

960.2  Definitions. 

Subpart  B— Implementation  GuideHnes 

960.3  Implementation  guidelines. 
960.3-1     Siting  provisions. 
960.3-1-1     Diversity  of  geohydrologic 

settings. 
900.3-1-2     Diversity  of  rock  types. 
960.3-1-3    Regionality. 
960.3-1-4    Evidence  of  siting  decisions. 
960.3-1-4-1     Site  identification  as  potentially 

acceptable. 
960.3-1-4-2    Site  nomination  for 

characterization. 
960.3-1-4-3    Site  recommendation  for 

characterization. 
960.3-1-4-4    Site  recommendation  for 

repository  development. 
960.3-1-5    Basis  for  site  evaluations. 
960.3-2    Siting  process. 
960.3-2-1    Site  screening  for  potentially 

acceptable  sites. 
960.3-2-2    Nomination  of  sites  as  suitable  for 

characterization. 
960.3-2-2-1     Evaluation  of  all  potentially 

acceptable  sites. 
960.3-2-2-2    Selection  of  sites  within 

geohydrologic  settings. 
960.3-2-2-3    Comparative  evaluation  of  all 

sites  proposed  for  nomination. 
960.3-2-2-4    The  environmental  assessment. 
960.3-2-2-5    Formal  site  nomination. 
960.3-2-3    Recommendation  of  sites  for 

characterization. 
960.3-2-4    Recommendation  of  sites  for  the 

development  of  repositories. 
960.3-3    Consultation. 
960.3-4    Environmental  impacts. 

Subpart  C— Postdosur*  guidelines 

960.4  Postclosure  guidelines. 
960.4-1     System  guideline. 
960.4-2    Technical  guidelines. 
960.4-2-1     Ceohydrology. 
960.4-2-2    Geochemistry. 
960.4-2-3    Rock  characteristics. 
960.4-2-4    Climatic  changes. 
960.4-2-6    Erosion. 


960.4-2-e    Dissolution. 
960.4-2-7    Tectonics. 
960.4-2-8    Human  interference. 
960.4-2-8-1     Natural  resources. 
960.4-2-8-2    Site  ownership  and  control. 

Subpart  D — Preclosure  Guidelines 

960.5    Preclosure  guidelines. 
960.5-1     System  guidelines. 
960.5-2    Technical  guidelines. 
960.5-2-1     Population  density  and 

distribution. 
960.5-2-2    Site  ownership  and  control. 
960.5-2-3    Meteorology. 
960.5-2-4    Offsile  installations  and 

operations. 

Environment,  Socioeconomics,  and 
Transportation 

960.5-2-5    Environmental  quality. 
960.5-2-6    Socioeconomic  impacts. 
960.5-2-7     Transportation. 

Ease  and  Cost  of  Siting,  Construction. 
Operation  and  Closure 

960.5-2-8    Surface  characterir.tics. 

960.5-2-9    Rock  characteristics. 

960.5-2-10    Hydrology. 

960.5-2-11    Tectonics. 

Appendix  I — NRC  and  EPA  Requirements  for 

Postclosure  Repository  Performunce 
Appendix  II— NRC  and  EPA  Requirements 

for  Preclosure  Repository  Performance 
Appendix  III — Application  of  the  System  and 

Technical  Guidelines  During  the  Siting 

Process 
Appendix  IV — Types  of  Information  for  the 

Nomination  of  Sites  as  Suitable  for 

Characterization 
Authority:  The  Atomic  Energy  Act  of  1954, 
as  amendfid  (42  U  S.C.  2011  et  seq).  Energy 
Reorganization  Act  of  1974  (42  U.S.C.  etseq]: 
Department  of  Energy  Organization  Act  of 
1977  (42  use.  7101  et  seq  ):  Nuclear  Waste 
Policy  Act  of  1982  (Pub.  L  97-425,  96  Stat. 
2201). 

Subpart  A— General  Provisions 
§  960.1    Applicability. 

These  guidelines  were  developed  in 
accordance  with  the  requirements  of 
Section  112(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982  for  use  by  the 
Secretary  of  Energy  in  evaluating  the 
suitability  of  sites  for  the  development 
of  repositories.  The  guidelines  will  be 
used  for  suitabilily  evaluations  and 
determinations  made  pursuant  to 
Section  112(h)  and  any  preliminary 
suitability  determinations  required  by 
Section  114(f).  The  guidelines  set  forth  in 
this  Part  are  intended  to  complement  the 
requirements  set  forth  in  the  Act.  10  CFR 
Part  60,  and  40  CFft  Part  191.  The  DOE 
recognizes  NRC  jurisdiction  for  the 
resolution  of  differences  between  the 
guidelines  and  10  CFR  Part  60.  The 
guidelines  have  received  the 
concurrence  of  the  NRC.  The  DOE 
contemplates  revising  the  guidelines 
from  time  to  time,  as  permitted  by  the 
Act.  to  take  into  account  revisions  made 
to  the  above  regulations  and  to 


otherwise  update  the  guidelines  as 
necessary.  The  DOE  will  submit  the 
revisions  to  the  NRC  and  obtain  its 
concurrence  before  issuance. 

§960.2    Definitions. 

As  used  in  this  part: 

"Accessible  environment"  means  the 
atmosphere,  the  land  surface,  surface 
water,  oceans,  and  the  portion  of  the 
lithosphere  that  is  outside  the  controlled 
area. 

"Act"  means  the  Nuclear  Waste 
Policy  Act  of  1982. 

"Active  fault"  means  a  fault  along 
which  there  is  recurrent  movement, 
which  is  usually  indicated  by  small, 
periodic  displacements  or  seismic 
activity. 

"Affected  area"  means  either  the  area 
of  socioeconomic  impact  or  the  area  of 
environmental  impact,  each  of  which 
will  vary  in  size  among  potential 
repository  sites. 

"Affected  Indian  tribe"  means  any 
Indian  tribe  (1)  within  whose 
reservation  boundaries  a  repository  for 
radioactive  waste  is  proposed  to  be 
located  or  (2)  whose  federally  defined 
possessory  or  usage  rights  to  other  hinds 
outside  the  reservation's  boundaries 
arising  out  of  congressionally  ratified 
treaties  may  be  substantially  and 
adversely  affected  by  the  locating  of 
such  a  facility:  Provided Thai^  the 
Secretary  of  the  Interior  finds,  upon  the 
petition  of  the  appropriate  governmental 
officials  of  the  tribe,  that  such  effects 
are  both  substantial  and  adverse  to  the 
tribe. 

"Affected  State"  means  any  State  that 
(1)  has  been  notified  by  the  DOE  in 
accordance  with  Section  116(a)  of  the 
Act  as  containing  a  potentially 
acceptable  site;  (2)  contains  a  candidate 
site  for  site  characterization  or 
repository  development;  or  (3)  contains 
a  site  selected  for  repository 
development. 

"Application"  means  the  act  of 
making  a  finding  of  compliance  or 
noncompliance  with  the  qualifying  or 
disqualifying  conditions  specified  in  the 
guidelines  of  Subparts  C  and  D,  in 
accordance  with  the  types  of  findings 
specified  in  Appendix  III. 

"Aquifer"  means  a  formation,  a  group 
of  formations,  or  a  part  of  a  formation 
that  contains  sufficient  saturated 
permeable  material  to  yield  significant 
quantities  of  water  to  wells  and  springs. 

"Barrier"  means  any  material  or 
structure  that  prevents  or  substantially 
delays  the  movement  of  water  or 
radionuclides. 

"Candidate  site"  means  an  area, 
within  a  geohydrologic  setting,  that  is 
recommended  by  the  Secretary  of 
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Energy  under  Section  112  of  the  Act  for 
site  characterization,  approved  by  the 
President  under  Section  112  of  the  Act 
for  characterization,  or  undergoing  site 
characterization  under  Section  113  of 
the  Act. 

"Closure"  means  Tinal  backfilling  of 
the  remaining  open  operational  areas  of 
the  underground  facility  and  boreholes 
after  the  termination  of  waste 
emplacement,  culminating  in  the  sealing 
of  shafts. 

"Confining  unit"  means  a  body  of 
impermeable  or  distinctly  less 
permeable  material  stratigraphically 
adjacent  to  one  or  more  aquifers. 

"Containment"  means  the 
confinement  of  radioactive  waste  within 
a  designated  boundary. 

"Controlled  area"  means  a  surface 
location,  to  be  marked  by  suitable 
monuments,  extending  horizontally  no 
more  than  10  kilometers  in  any  direction 
from  the  outer  boundary  of  the 
underground  facility,  and  the  underlying 
subsurface,  which  area  has  been 
committed  to  use  as  a  geologic 
repository  and  from  which  incompatible 
activities  would  be  prohibited  before 
and  after  permanent  closure. 

"Cumulative  releases  of 
radionuclides"  means  the  total  number 
of  curies  of  radionuclides  entering  the 
accessible  environment  in  any  10,000- 
year  period,  normalized  on  the  basis  of 
radiotoxicity  in  accordance  with  40  CFR 
Part  191.  The  peak  cumulative  release  of 
radionuclides  refers  to  the  10,000-year 
period  during  which  any  such  release 
attains  its  maximum  predicted  value. 

"Decommissioning"  means  the 
permanent  removal  from  service  of 
surface  facilities  and  components 
neceessary  for  preclosure  operations 
only,  after  repository  closure,  in 
accordance  with  regulatory 
requirements  and  environmental 
policies. 

"Determination"  means  a  decision  by 
the  Secretary  that  a  site  is  suitable  for 
site  characterization  for  the  selection  of 
a  repository  site  or  that  a  site  is  suitable 
for  the  development  of  a  repository, 
consistent  with  applications  of  the 
guidelines  of  Subparts  C  and  D  in 
accordance  with  the  provisions  set  forth 
in  Subpart  B. 

"Disposal"  means  the  emplacement  in 
a  repository  of  high-level  radioactive 
waste,  spent  nuclear  fuel,  or  other  highly 
radioactive  material  with  no  foreseeable 
intent  of  recovery,  whether  or  not  such 
emplacement  permits  the  recovery  of 
such  waste,  and  the  isolation  of  such 
waste  from  the  accessible  environment. 

"Disqualifying  condition"  means  a 
condition  that,  if  present  at  a  site,  would 
eliminate  that  site  from  further 
consideration. 


"Disturbed  zone"  means  that  portion 
of  the  controlled  area,  excluding  shafts. 
whose  physical  or  chemical  properties 
are  predicted  to  change  as  a  result  of 
underground  facility  construction  or 
heat  generated  by  the  emplaced 
radioactive  waste  such  that  the 
resultant  change  of  properties  could 
have  a  significant  effect  on  the 
preformance  of  the  geologic  repository. 
"DOE"  means  the  U.S.  Department  of 
Energy  or  its  duly  authorized 
representatives. 

"Effective  porosity"  means  the 
amount  of  interconnected  pore  space 
and  fracture  openings  available  for  the 
transmission  of  fluids,  expressed  as  the 
ratio  of  the  volume  of  interconnected 
pores  and  openings  to  the  volume  of 
rock. 

"Engineered-barrier  system"  means 
the  manmade  components  of  a  disposal 
system  designed  to  prevent  the  release 
of  radionuclides  from  the  underground 
facility  or  into  the  geohydrologic  setting. 
Such  term  includes  the  radioactive- 
waste  form,  radioactive-waste  canisters, 
materials  placed  over  and  around  such 
canisters,  any  other  components  of  the 
waste  package,  and  barriers  used  to  seal 
penetrations  in  and  into  the 
underground  facility. 

"Environmental  assessment"  means 
the  document  required  by  Section 
112(b)(1)(E)  of  the  Nuclear  Waste  Policy 
Act  of  1982. 

"Environmental  impact  statement", 
means  the  document  required  by  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  Sections  114(a)  and 
114(f)  of  the  Nuclear  Waste  Policy  Act 
of  1982  include  certain  limitations  on  the 
National  Environmental  Policy  Act 
requirements  as  they  apply  to  the 
preparation  of  an  environmental  impact 
statement  for  the  development  of  a 
repository  at  a  characterized  site. 

"EPA"  means  the  U.S.  Environmental 
Protection  Agency  or  its  duly  authorized 
representatives. 

"Evaluation"  means  the  act  of 
carefully  examining  the  characteristics 
of  a  site  in  relation  to  the  requirements 
of  the  qualifying  or  disqualifying 
conditions  specified  in  the  guidelines  of 
Subparts  C  and  D.  Evaluation  includes 
the  consideration  of  favorable  and 
potentially  adverse  conditions. 

"Excepted"  means  assumed  to  be 
probable  or  certain  on  the  basis  of 
existing  evidence  and  in  the  absence  of 
significant  evidence  to  the  contrary. 

"Expected  repository  performance" 
means  the  manner  in  which  the 
repository  is  predicted  to  function, 
consideration  those  conditions, 
processes,  and  events  that  are  likely  to 
prevail  or  may  occur  during  the  time 
period  of  interest. 


"Facility"  means  any  structure, 
system,  or  system  component  including 
engineered  barriers,  created  by  the  DOE 
to  meet  repository-performance  or 
functional  objectives. 

"Fault"  means  a  fracture  or  a  zone  of 
fractures  along  which  there  has  been 
displacement  of  the  side  relative  to  one 
another  parallel  to  the  fracture  or  zone 
of  fractures. 

"Faulting"  means  the  process  of 
fracturing  and  displacement  that 
produces  a  fault 

"Favorable  condition"  means  a 
condition  that  though  not  necessary  to 
qualify  a  site,  is  presumed,  if  present  to 
enhance  confidence  that  the  qualifying 
condition  of  a  particular  guideline  can 
be  met. 

"Finding"  means  a  conclusion  that  is 
reached  after  evaluation. 

"Geohydrologic  setting"  means  the 
system  of  geohydrologic  units  that  is 
located  within  a  given  geologic  setting. 

"Geohydrologic  system"  means  the 
geohydrologic  units  vtrithin  a  geologic 
setting,  including  any  recharge, 
discharge,  interconnections  between 
units,  and  any  natural  or  man-induced 
processes  or  events  that  could  affect 
ground-water  flow  within  or  among 
those  units. 

"Geohydrologic  unit"  means  an 
aquifer,  a  confining  unit  or  a 
combination  of  aquifers  and  confining 
units  comprising  a  framework  for  a 
reasonably  iJistincf  geohydrologic 
system.  4 

"Geologic  repository"  means  a 
system,  requiring  licensing  by  the  NRC 
that  is  intended  to  be  used,  or  may  be 
used,  for  the  disposal  of  radioactive 
waste  in  excavated  geologic  media.  A 
geologic  repository  includes  (1)  the 
geologic-repository  operations  area  and 
(2)  the  portion  of  the  geologic  setting 
that  provides  isolation  of  the  radioactiv 
waste  and  is  located  within  the 
controlled  area. 

"Geologic-repository  operations  area 
means  a  radioactive-waste  facility  that 
is  part  of  the  geologic  repository, 
including  both  surface  and  subsurface 
areas  and  facilities  where  waste- 
handling  activities  are  conducted. 

"Geologic  setting"  means  the  geologi' 
hydrologic,  and  geochemical  systems  o 
the  region  in  which  a  geologic-repositoi 
operations  area  is  or  may  be  located. 

"Geomorphic  processes"  means 
geologic  processes  that  are  responsible 
for  the  general  configuration  of  the 
Earth's  surface,  including  the 
development  of  present  landforms  and 
their  relationships  to  underlying 
structures,  and  are  responsible  for  the 
geologic  changes  recorded  by  these 
surface  features. 
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"Ground  water"  means  all  subsurface 
water  as  distinct  from  surface  water. 

"Ground-water  flux"  means  the  rate 
of  ground-water  flow  per  unit  area  of 
porous  or  fractured  media  measured 
perpendicular  to  the  direction  of  flow. 

"Ground-water  sources"  means 
aquifers  that  have  been  or  could  be 
economically  and  technologically 
developed  as  sources  of  water  in  the 
foreseeable  future. 

"Ground-water  travel  time"  means  the 
time  required  for  a  unit  volume  of 
ground  water  to  travel  between  two 
locations.  The  travel  time  is  the  length  of 
the  flow  path  divided  by  the  velocity, 
where  velocity  is  the  average  ground- 
water flux  passing  through  the  cross- 
sectional  area  of  the  geologic  medium 
through  which  flow  occurs, 
perpendicular  to  the  flow  direction, 
divided  by  the  effective  porosity  along 
the  flow  path.  If  discrete  segments  of  the 
flow  path  have  different  hydrologic 
properties,  the  total  travel  time  will  be 
the  sum  of  the  travel  times  for  each 
discrete  segment. 

"Guideline"  means  a  statement  of 
policy  or  procedure  that  may  include, 
when  appropriate,  qualifying, 
disqualifying,  favorable,  or  potentially 
adverse  conditions  as  specified  in  the 
"guidelines." 

"Guidelines"  means  Part  960  of  Title 
10  of  the  Code  of  Federal  Regulations — 
General  Guidelines  for  the 
Recommendation  of  Sites  for  Nuclear 
Waste  Repositories. 

"High-level  radioactive  waste"  means 
(1)  the  highly  radioactive  material 
resulting  from  the  reprocessing  of  spent 
nuclear  fuel,  including  liquid  waste 
produced  directly  in  reprocessing  and 
any  solid  material  derived  from  such 
liquid  waste  that  contains  fission 
products  in  sufTicient  concentrations 
and  (2)  other  highly  radioactive  material 
that  the  NRC,  consistent  with  existing 
law,  determines  by  rule  requires 
permanent  isolation. 

"Highly  populated  area"  means  any 
incoporated  place  (recognized  by  the 
decennial  reports  of  the  U.S.  Bureau  of 
the  Census!  of  2,500  or  more  persons,  or 
any  census  designated  place  (as  defmed 
and  delineated  by  the  Bureau)  of  2.500 
or  more  persons,  unless  it  can  be 
demonstrated  that  any  such  place  has  a 
lower  population  density  than  the  mean 
value  for  the  continental  United  States. 
Counties  or  county  equivalents,  whether 
incorporated  or  not.  are  specirically 
excluded  form  the  definition  of  "place" 
as  used  herein. 

"Host  rock"  means  the  geologic 
medium  in  which  the  waste  is  emplaced, 
specifically  the  geologic  materials  that 
directly  encompass  and  are  in  close 
proximity  to  the  underground  facility. 


"Hydraulic  conductivity"  means  the 
volume  of  water  that  will  move  through 
a  medium  in  a  unit  of  time  under  a  unit 
hydraulic  gradient  through  a  unit  area 
measured  f>erpendicular  to  the  direction 
of  flow. 

"Hydraulic  gradient"  means  a  change 
in  the  static  pressure  of  ground  water, 
expressed  in  terms  of  the  height  of  water 
above  a  datum,  per  unit  of  distance  in  a 
given  direction. 

"Hydrologic  process"  means  any 
hydrologic  phenomenon  that  exhibits  a 
continuous  change  in  time,  whether  slow 
or  rapid. 

"Hydrologic  properties"  means  those 
properties  of  a  rock  that  govern  the 
entrance  of  water  and  the  capacity  to 
hold,  transmit,  and  deliver  water,  such 
as  porosity,  effective  porosity,  specific 
retention,  permeability,  and  the 
directions  of  maximum  and  minimum 
permeabilities. 

"Igneous  activity"  means  the 
emplacement  (intrusion)  of  molten  rock 
material  (magma)  into  material  in  the 
Earth's  crust  or  the  expulsion  (extrusion) 
of  such  material  onto  the  Earth's  surface 
or  into  its  atmosphere  or  surface  water. 

"Isolation"  means  inhibiting  the 
transport  of  radioactive  material  so  that 
the  amounts  and  concentrations  of  this 
material  entering  the  accessible 
environment  will  be  kept  within 
prescribed  limits. 

"Likely"  means  processing  or 
displaying  the  qualities,  characteristics, 
or  attributes  that  provide  a  reasonable 
basis  for  confidence  that  what  is 
expected  indeed  exists  or  will  occur. 

"Lithosphere"  means  the  solid  part  of 
the  Earth,  including  any  ground  water 
contained  within  it. 

"Member  of  the  public"  means  any 
individual  who  is  not  engaged  in 
operations  involving  the  management, 
storage,  and  disposal  of  radioactive 
waste.  A  worker  so  engaged  is  a 
member  of  the  public  except  when  on 
duty  at  the  geologic-repository 
operations  area. 

"Mitigation"  means  (1)  avoiding  the 
impact  altogether  by  not  taking  a  certain 
action  or  parts  of  an  action:  (2) 
minimizing  impacts  by  limiting  the 
degree  or  magnitude  of  the  action  and 
its  implementation:  (3)  rectifying  the 
impact  by  repairing,  rehabilitating,  or 
restoring  the  affected  environment:  (4) 
reducing  or  eliminating  the  impact  over 
time  by  preservation  and  maintenance 
operations  during  the  life  of  the  action; 
or  (5)  compensating  for  the  impact  by 
replacing  or  providing  substitute 
resources  or  environments. 

"Model"  means  a  conceptual 
description  and  the  associated 
mathematical  representation  of  a 
system,  subsystem,  component,  or 


condition  that  is  used  to  predict  changes 
from  a  baseline  state  as  a  function  of 
internal  and/or  external  stimuli  and  as  a 
function  of  time  and  space. 

"NRC"  means  the  U.S.  Nuclear 
Regulatory  Commission  or  its  duly 
authorized  representatives. 

"Perched  ground  water"  means 
unconfined  ground  water  separated 
from  an  underlying  body  of  ground 
water  by  an  unsaturated  zone.  Its  water 
table  is  a  perched  water  table.  Perched 
ground  water  is  held  up  by  a  perching 
bed  whose  permeability  is  so  low  that 
water  percolating  downward  through  it 
is  not  able  to  bring  water  in  the 
underlying  unsaturated  zone  above 
atmospheric  pressure. 

"Performance  assessment"  means  any 
analysis  that  predicts  the  behavior  of  a 
system  or  system  component  under  a 
given  set  of  constant  and/or  transient 
conditions.  Performance  assessments 
will  include  estimates  of  the  effects  of 
uncertainties  in  data  and  modeling. 

"Permanent  closure"  is  synonymous 
with  "closure." 

"Postclosure"  means  the  period  of 
time  after  the  closure  of  the  geologic 
repository. 

"Potentially  acceptable  site"  means 
any  site  at  which,  after  geologic  studies 
and  field  mapping  but  before  detailed 
geologic  data  gathering,  the  DOE 
undertakes  preliminary  drilling  and 
geophysical  testing  for  the  definition  of 
site  location. 

"Potentially  adverse  condition"  means 
a  condition  that  is  presumed  to  detract 
from  expected  system  performance,  but 
further  evaluation,  additional  data,  or 
the  identification  of  compensating  or 
mitigating  factors  may  indicate  that  its 
effect  on  the  expected  system 
perfomfance  is  acceptable. 

"Preclosure"  means  the  period  of  time 
before  and  during  the  closure  of  the 
geologic  repository. 

"Pre-waste-emplacement"  means 
before  the  authorization  of  repository 
construction  by  the  NRC. 

"Qualifying  condition"  means  a 
condition  that  must  be  satisfied  for  a 
site  to  be  considered  acceptable  with 
respect  to  a  speciflc  guideline. 

"Quaternary  Period"  means  the 
second  period  of  the  Cenozoic  Era, 
following  the  Tertiary,  beginning  2  to  3 
million  years  ago  and  extending  to  the 
present. 

"Radioactive  waste"  or  "waste" 
means  high-level  radioactive  waste  and 
other  radioactive  materials,  including 
spent  nuclear  fuel,  that  are  received  for 
emplacement  in  a  geologic  repository. 

"Radioactive-waste  facility"  means  a 
facility  subject  to  the  licensing  and 
related  regulatory  authority  of  the  NRC 
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pursuant  to  Sections  202(3)  and  202(4)  of 
the  Energy  Reorganization  Act  of  1974 
(88  Stat.  1244). 

"Radionuclide  retardation"  means  the 
process  or  processes  that  cause  the  time 
required  for  a  given  radionuclide  to 
move  between  two  locations  to  be 
greater  than  the  ground-water  travel 
time,  because  of  physical  and  chemical 
interactions  between  the  radionuclide 
and  the  geohydrologic  unit  through 
which  the  radionuclide  travels. 

"Reasonably  available  technology" 
means  technology  which  exists  and  has 
been  demonstrated  or  for  which  the 
results  of  any  requisite  development, 
demonstration,  or  confirmatory  testing 
efforts  before  application  will  be 
available  within  the  required  time 
period. 

"Repository"is  synonymous  with 
"geologic  repository." 

"Repository  closure"  is  synonymous 
with  "closure." 

"Repository  construction"  means  all 
excavation  and  mining  activities 
associated  with  the  construction  of 
shafts,  shaft  stations,  rooms,  and 
necessary  openings  in  the  underground 
facility,  preparatory  to  radioactive- 
waste  emplacement,  as  well  as  the 
construction  of  necessary  surface 
facilities,  but  excluding  site- 
characterization  activities. 

"Repository  operation"  means  all  of 
the  functions  at  the  site  leading  to  and 
involving  radioactive-waste 
emplacement  in  the  underground 
facility,  including  receiving, 
transportation,  handling,  emplacement, 
and,  if  necessary,  retrieval. 

"Repository  support  facilities"  means 
all  permanent  facilities  constructed  in 
support  of  site-characterization 
activities  and  repository  construction, 
operation,  and  closure  activities, 
including  surface  structures,  utility  lines, 
roads,  railroads,  and  similar  facilities, 
but  excluding  the  underground  facility. 

"Restricted  area"  means  any  area 
access  to  which  is  controlled  by  the 
DOE  for  purposes  of  protecting 
individuals  from  exposure  to  radiation 
and  radioactive  materials  before 
repository  closure,  but  not  including  any 
areas  used  as  residential  quarters, 
although  a  separate  room  or  rooms  in  a 
residential  building  may  be  set  apart  as 
a  restricted  area. 

"Retrieval"  means  the  act  of 
intentionally  removing  radioactive 
waste  before  repository  closure  from  the 
underground  location  at  which  the 
waste  had  been  previously  emplaced  for 
disposal. 

"Saturated  zone"  means  that  part  of 
the  Earth's  crust  beneath  the  water  table 
in  which  all  voids,  large  and  small,  are 


ideally  filled  with  water  under  pressure 
greater  than  atmospheric. 

"Secretary"  means  the  Secretary  of 
Energy. 

"Site"  means  a  potentially  acceptable 
site  or  a  candidate  site,  as  appropriate, 
until  such  time  as  the  controlled  area 
has  been  established,  at  which  time  the 
site  and  the  controlled  area  are  the 
same. 

"Site  characterization"  means 
activities,  whether  in  the  laboratory  or 
in  the  field,  undertaken  to  establish  the 
geologic  conditions  and  the  ranges  of 
the  parameters  of  a  candidate  site 
relevant  to  the  location  of  a  repository, 
including  borings,  surface  excavations, 
excavations  of  exploratory  shafts, 
limited  subsurface  lateral  excavations 
and  borings,  and  in  situ  testing  needed 
to  evaluate  the  suitability  of  a  candidate 
site  for  the  location  of  a  repository,  but 
not  including  preliminary  borings  and 
geophysical  testing  needed  to  assess 
whether  site  characterization  should  be 
undertaken. 

"Siting"  means  the  collection  of 
exploration,  testing,  evaluation,  and 
decision-making  activities  associated 
with  the  process  of  site  screening,  site 
nomination,  site  recommendation,  and 
site  approval  for  characterization  or 
repository  development. 

"Source  term"  means  the  kinds  and 
amounts  of  radionuclides  that  make  up 
the  source  of  a  potential  release  of 
radioactivity. 

"Spent  nuclear  fuel"  means  fuel  that 
has  been  withdrawn  from  a  nuclear 
reactor  following  irradiation,  the 
constituent  elements  of  which  have  not 
been  separated  by  reprocessing. 

"Surface  facilities"  means  repository 
support  facilities  within  the  restricted 
area. 

"Surface  water"  means  any  waters  on 
the  surface  of  the  Earth,  including  fresh 
and  salt  water,  ice.  and  snow. 

"System"  means  the  geologic  setting 
at  the  site,  the  waste  package,  and  the 
repository,  all  acting  together  to  contain 
and  isolate  the  waste. 

"System  performance"  means  the 
complete  behavior  of  a  repository 
system  in  response  to  the  conditions, 
processes,  and  events  that  may  affect  it. 

"Tectonic"  means  of,  or  pertaining  to, 
the  forces  involved  in,  or  the  resulting 
structures  or  features  of,  "tectonics." 

'Tectonics"  means  the  branch  of 
geology  dealing  with  the  broad 
architecture  of  the  outer  part  of  the 
Earth,  that  is.  the  regional  assembling  of 
structural  or  deformational  features  and 
the  study  of  their  mutual  relations, 
origin,  and  historical  evolution. 

"To  the  extent  practicable"  means  the 
degree  to  which  an  intended  course  of 
action  is  capable  of  being  effected  in  a 


manner  that  is  reasonable  and  feasible 
within  a  framework  of  constraints. 

"Underground  facility"  means  the 
underground  structure  and  the  rock 
required  for  support,  including  mined 
openings  and  backfill  materials,  but 
excluding  shafts,  boreholes,  and  their 
seals. 

"Unsaturated  zone"  means  the  zone 
between  the  land  surface  and  the  water 
table.  Generally,  water  in  this  zone  is 
under  less  than  atmospheric  pressure, 
and  some  of  the  voids  may  contain  air 
or  other  gases  at  atmospheric  pressure. 
Beneath  flooded  areas  or  in  perched 
water  bodies,  the  water  pressure  locally 
may  be  greater  than  atmospheric. 

"Waste  form"  means  the  radioactive 
waste  materials  and  any  encapsulating 
or  stabilizing  matrix. 

"Waste  package"  means  the  waste 
form  and  any  containers,  shielding, 
packing,  and  other  sorbent  materials 
immediately  surrounding  an  individual 
waste  container. 

"Water  table"  means  that  surface  in  a 
body  of  ground  water  at  which  the 
water  pressure  is  atmospheric. 

Subpart  B— Implementation  QukleNnee 

S  960.3    Implwnentation  guideHnM. . 

The  guidelines  of  this  Subpart 
establish  the  procedure  and  basis  for 
applying  the  postclosure  and  the 
preclosure  guidelines  of  Subparts  C  and 
D,  respectively,  to  evaluations  of  the 
suitability  of  sites  for  the  development 
of  repositories.  As  may  be  appropriate 
during  the  siting  process,  this  procedure 
requires  consideration  of  a  variety  of 
geohydrologic  settings  and  rock  types, 
regionality,  and  environmental  impacts 
and  consultation  with  affected  States, 
affected  Indian  tribes,  and  Federal 
agencies. 

S  960.3-1    Siting  provisions. 

The  siting  provisions  establish  the 
framework  for  the  implementation  of  the 
siting  process  specified  in  S  960.3-2. 
Sections  960.3-1-1  and  960.3-1-2  require 
that  consideration  be  given  to  sites 
situated  in  different  geohydrologic 
settings  and  different  types  of  host  rock, 
respectively.  These  diversity  guidelines 
are  intended  to  balance  the  process  of 
site  selection  by  requiring  consideration 
of  a  variety  of  geologic  conditions  and 
media,  and  thereby  enhance  confidence 
in  the  technical  suitability  of  sites 
selected  for  the  development  of 
repositories.  As  required  by  the  Act 
S  960.3-1-3  specifies  consideration  of  a 
regional  distribution  of  repositories  after 
recommendation  of  a  site  for 
development  of  the  first  repository. 
Section  960.3-1-4  describes  the  evidence 
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that  is  required  to  support  siting 
decisions.  Section  960.3-1-5  establishes 
the  basis  for  site  evaluations  against  the 
postclosure  and  the  preclosure 
guidelines  of  Subparts  C  and  D  during 
the  various  phases  of  the  siting  process. 

§9603-1-1    Diversity  of  gcohydrologic 
settings. 

Consideration  shall  be  given  to  a 
variety  of  geohydroiogic  sellings  in 
which  sites  for  the  development  of 
repositories  ir.ay  be  located.  To  the 
extent  practicable,  sites  recommended 
as  candidate  sites  for  characterization 
shall  be  located  in  different 
geohydroiogic  settings. 

{960.3-1-2    Dtversity  of  rock  typM. 
Consideration  shall  be  given  to  a 
variety  of  geologic  media  in  which  sites 
for  the  development  of  repositories  may 
be  located.  To  the  extent  practicable, 
and  with  due  consideration  of  candidate 
sites  characterized  previously  or 
approved  for  such  characterization  if  the 
circumstances  apply,  sites 
recommended  as  candidate  sites  for 
characterization  shall  have  different 
types  of  host  rock. 

19603-1-3    Ragiontfty. 

In  making  site  recommendations  for 
repository  development  after  the  site  for 
the  first  repository  has  been 
recommended,  the  Secretary  shall  give 
due  consideration  to  the  need  for,  and 
the  advantages  of.  a  regional 
distribution  in  the  siting  of  subsequent 
repositories.  Such  consideration  shall 
take  into  account  the  proximity  of  sites 
to  locations  at  which  waste  is  generated 
or  temporarily  stored  and  at  which  other 
repositories  have  been  or  are  being 
developed. 

9  9603-1-4    Evidence  for  siting  decisions. 

The  siting  process  involves  a 
sequence  of  four  decisions:  The 
identification  df  potentially  acceptable 
sites:  the  nomination  of  sites  as  suitable 
for  characterization:  the 
recommendation  of  sites  as  candidate 
sites  for  site  characterization;  and  after 
the  completion  of  site  characterization 
and  nongeologic  data  gathering,  the 
recommendation  of  a  candidate  site  for 
the  development  of  a  repository.  Each  of 
these  decisions  will  be  supported  by  the 
evidence  specified  below. 

9  960.3- 1-4-1     SHc  Identification  M 
potentially  acceptable. 

The  evidence  for  the  identification  of 
a  potentially  acceptable  site  shall  be  the 
types  of  information  specified  in 
Appendix  IV  of  this  part.  Such  evidence 
will  be  relatively  general  and  less 
detailed  than  that  required  for  the 
nomination  of  a  site  as  suitable  for 


characterization.  Because  the  gathering 
of  detailed  geologic  data  will  not  take 
place  until  after  the  recommendation  of 
a  site  for  characterization,  the  levels  of 
information  may  be  relatively  greater  for 
the  evaluation  of  those  guidelines  in 
Subparts  C  and  D  that  pertain  to 
surface-identifiable  factors  for  such  site. 
The  sources  of  information  shall  include 
the  literature  in  the  public  domain  and 
the  private  sector,  when  available,  and 
will  be  supplemented  in  some  instances 
by  surface  investigations  and 
conceptual  engineering  design  studies 
conducted  by  the  DOE.  Geologic  surface 
investigations  may  include  the  mapping 
of  identifiable  rock  masses,  fracture  and 
joint  characteristics,  and  fault  zones. 
Other  surface  investigations  will 
consider  the  aquatic  and  terrestrial 
ecology;  water  rights  and  uses; 
topography;  potential  offsite  hazards; 
natural  resource  concentrations: 
national  or  State  protected  resources: 
existing  transportation  systems; 
meteorology  and  climatology: 
population  densities,  centers,  and 
distributions:  and  general 
socioeconomic  characteristics. 

99603-1-4-3    Stte  nominetion  f or 
cttarscterizatlon. 

The  evidence  required  to  support  the 
nomination  of  a  site  as  suitable  for 
characterization  shall  include  the  types 
of  information  specified  in  Appendix  IV 
of  this  part  and  shall  be  contained  or 
referenced  in  the  environi*iental 
assessments  to  be  prepared  in 
accordance  with  the  requirements  of  the 
Act.  The  source  of  this  information  shall 
include  the  literature  and  related  studies 
in  the  public  domain  and  the  private 
sector,  when  available,  and  various 
meteorological,  environmental, 
socioeconomic,  and  transportation 
studies  conducted  by  the  DOE  in  the 
affected  area;  exploratory  boreholes  in 
the  region  of  such  site,  including 
lithologic  logging  and  hydrologic  and 
geophysical  testing  of  such  boreholes, 
laboratory  testing  of  core  samples  for 
the  evaluation  of  geochemical  and 
engineering  rock  properties,  and 
chemical  analyses  cf  water  samples 
from  such  boreholes;  surface 
investigations,  including  geologic 
mapping  and  geophysical  surveys,  and 
compilations  of  satellite  imagery  data;  in 
situ  or  laboratory  testing  of  similar  rock 
types  under  expected  repository 
conditions;  evaluations  of  natural  and 
man-made  analogs  of  the  repository  and 
its  subsystems,  such  as  geothermally 
active  areas,  underground  excavations, 
and  case  histories  of  socioeconomic 
cycles  in  areas  that  have  experienced 
intermittent  large-scale  construction  and 
industrial  activities;  and  extrapolations 


of  regional  data  to  estimate  site-specific 
characteristics  and  conditions.  The 
exact  types  and  amounts  of  information 
to  be  collected  within  the  above 
categories,  including  such  details  as  the 
specific  types  of  hydrologic  tests, 
combinations  of  geophysical  tests,  or 
number  of  exploratory  boreholes,  are 
dependent  on  the  site-specific  needs  for 
the  application  of  the  guidelines  of 
Subparts  C  and  D,  in  accordance  with 
the  provisions  of  this  Subpart  and  the 
application  requirements  set  forth  in 
Appendix  III  of  this  part.  The  evidence 
shall  also  include  those  technical 
evaluations  that  use  the  information 
specified  above  and  that  provide 
additional  bases  for  evaluating  the 
abihty  of  a  site  to  meet  the  qualifying 
conditions  of  the  guidelines  of  Subparts 
C  and  D.  In  developing  the  above- 
mentioned  bases  for  evaluation,  as  may 
be  necessary,  assumptions  that 
approximate  the  characteristics  or 
conditions  considered  to  exist  at  a  site, 
or  expected  to  exist  or  occur  in  the 
future,  may  be  used.  These  assumptions 
will  be  realistic  but  conservative  enough 
to  underestimate  the  potential  for  a  site 
to  meet  the  qualifying  condition  of  a 
guideline;  that  is,  the  use  of  such 
assumptions  should  not  lead  to  an 
exaggeration  of  the  ability  of  a  site  to 
meet  the  qualifying  condition. 

§  960.3-1-4-3    Site  recommendation  for 
characterization. 

The  evidence  required  to  support  the 
recommendation  of  a  site  as  a  candidate 
site  for  characterization  shall  consist  of 
the  evaluations  and  data  contained  or 
referenced  in  the  environmental 
assessment  for  such  site,  unless  the 
Secretary  certifies  that  such  information, 
in  the  absence  of  additional  preliminary 
borings  or  excavations,  will  not  be 
adequate  to  satisfy  applicable 
requirements  of  the  Act. 

§  960.3-1-4-4    Site  recommendation  for 
repository  deveiopnf>ent 

The  evidence  required  to  support  the 
recommendation  of  a  candidate  site  for 
the  development  of  a  repository,  after 
the  completion  of  characterization 
activities  at  such  site,  shall  consist  of 
the  information  specified  in  Section 
n4(a)  of  the  Act  for  the  comprehensive 
statement  of  the  basis  for  such 
recommendation  and  Section  n4(f)  of 
the  Act  for  the  environmental  impact 
statement.  This  evidence  shall  be 
obtained  by  the  characterization  of  such 
site,  according  to  the  requirements 
specified  in  Section  113(b)  of  the  Act 
and  in  10  CFR  60.11.  and  by  nongeologic 
data  gathering. 
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9  9603-1-6    Basis  for  site  evaluattoits. 

Evaluations  of  individual  sites  and 
comparisons  between  and  among  sites 
shall  be  based  on  the  postclosure  and 
preclosure  guidelines  specified  in 
Subparts  C  and  D.  respectively.  Except 
for  screening  for  potentially  acceptable 
sites  as  specified  in  i  960.^-2-1,  such 
evaluations  shall  place  primary 
significance  on  the  postclosure 
guidelines  and  secondary  significance 
on  the  preclosure  guidelines,  vrith  each 
set  of  guidelines  considered  collectively 
for  such  purposes.  Both  the  postclosure 
and  the  preclosure  guidelines  consist  of 
a  system  guideline  or  guidelines  and 
corresponding  groups  of  technical 
guidelines.  The  postclosure  guidelines  of 
Subpart  C  contain  eight  technical 
guidelines  in  one  group.  The  preclosure 
guidelines  of  Subpart  D  contain  eleven 
technical  guidelines  separated  into  three 
groups  that  represent,  in  decreasing 
order  of  importance,  preclosure 
radiological  safety;  environment, 
socioeconomics,  and  transportation;  and 
ease  and  cost  of  siting,  construction, 
operation,  and  closure.  The  relative 
significance  of  any  technical  guideline  to 
its  corresponding  system  guideUne  is 
site  specific.  Therefore,  for  each 
technical  guideline,  an  evaluation  of 
compliance  with  the  quaUfying 
condition  shall  be  made  in  the  context 
of  the  collection  of  system  elements  and 
the  evidence  related  to  that  guideline, 
considering  on  balance  the  favorable 
conditions  and  the  potentially  adverse 
conditions  identified  at  a  site.  Similarly, 
for  each  system  guideline,  such 
evaluation  shall  be  made  in  the  context 
of  the  group  of  technical  guidelines  and 
the  evidence  related  to  that  system 
guideline.  For  purposes  of 
recommending  sites  for  development  as 
respositories,  such  evidence  shall 
include  analyses  of  expected  respository 
performance  to  assess  the  likelihood  of 
demonstrating  compliance  with  40  CFR 
Part  191  and  10  CFR  Part  6a  in 
accordance  with  (  960.4-1.  A  site  shall 
be  disqualified  at  any  time  during  the 
siting  process  if  the  evidence  supports  a 
finding  by  the  DOE  that  a  disqualifying 
condition  exists  or  the  qualifying 
condition  of  any  system  or  technical 
guideline  cannot  be  met.  Comparisons 
between  and  among  sites  shall  be  based 
on  the  system  guidelines,  to  the  extent 
practicable  and  in  accordance  with  the 
levels  of  relative  significance  specified 
above  for  the  postclosure  and  the 
preclosure  guidelines.  Such  comparisons 
are  intended  to  allow  comparative 
evaluations  of  sites  in  terms  of  the 
capabilities  of  the  natural  barriers  for 
waste  isolation  and  to  identify  innate 
deficiencies  that  could  jeopardize 


compliance  with  such  requirements.  If 
the  evidence  for  the  sites  is  not 
adequate  to  substantiate  such 
comparisons,  then  the  comparisons  shall 
be  based  on  the  groi4>s  of  technical 
guidelines  under  the  postclosure  and  the 
preclosure  guidelines,  considering  the 
levels  of  relative  significance 
appropriate  to  the  postclosure  and  the 
preclosure  guidelines  and  the  order  of 
importance  appropriate  to  the 
subordinate  groups  within  the 
preclosure  guidelines.  Comparative  site 
evaluations  shall  place  primary 
importance  on  the  natural  barriers  of  the 
site.  In  such  evaluations  for  the 
postclosure  guidelines  of  Subpart  C, 
engineered  barriers  shall  be  considered 
only  to  the  extent  necessary  to  obtain 
reahstic  source  terms  for  comparative 
site  evaluations  based  on  the  sensitivity 
of  the  natural  barriers  to  such  realistic 
engineered  barriers.  For  a  better 
understanding  of  the  potential  effects  of 
engineered  barriers  on  the  overall 
performance  of  the  repository  system, 
these  comparative  evaluations  shall 
consider  a  range  of  levels  in  the 
performance  of  the  engineered  barriers. 
That  range  of  performance  levels  shall 
vary  by  at  least  a  factor  of  10  above  and 
below  the  engineered-barrier 
performance  requirements  set  forth  in  10 
CFR  60.113,  and  the  range  considered 
shall  be  identical  for  all  sites  compared. 
The  comparisons  shall  assume 
equivalent  engineered-barrier 
performance  for  all  sites  compared  and 
shall  be  structured  so  that  engineered 
barriers  are  not  relied  upon  to 
compensate  for  deficiencies  in  the 
geologic  media.  Furthermore,  engineered 
barriers  shall  not  be  used  to  compensate 
for  an  inadequate  site;  mask  the  innate 
deficiencies  of  a  site;  disguise  the 
strengths  and  weaknesses  of  a  site  and 
the  overall  system;  and  mask  differences 
between  sites  when  they  are  compared. 
Site  comparisons  performed  to  support 
the  recommendation  of  sites  for  the 
development  of  repositories  in  S  960.3- 
2-4  shall  evaluate  predicted  releases  of 
radionuclides  to  the  accessible 
environment  For  the  purposes  of  such 
comparison,  the  accessible  environment 
shall  consist  of  the  atmosphere,  the  land 
surface,  any  nearby  surface  water,  and 
those  portions  of  the  Uthosphere  that  are 
situated  more  than  10  kilometers  in  a 
horizontal  direction  from  the  outer 
boundary  of  the  original  location  of  the 
waste  emplacement  in  the  geologic 
repository.  Releases  of  different 
radionuclides  shall  be  combined  by  the 
methods  specified  in  Appendix  A  of  40 
CFR  Part  191.  The  comparisons  specified 
above  shall  consist  of  two  comparative 
evaluations  that  predict  radionuclide 


releases  for  100,000  years  after 
repository  closure  and  shall  be 
conducted  as  follows.  First,  the  sites 
shall  be  compared  by  means  of 
evaluations  that  emphasize  the 
performance  of  the  natural  barriers  at 
the  site.  Second,  the  sites  shall  be 
compared  by  means  of  evaluations  that 
emphasize  the  performance  of  the  total 
repository  system.  These  second 
evaluations  shall  consider  the  expected 
performance  of  the  repository  system; 
be  based  on  the  expected  performance 
of  waste  packages  and  waste  forms,  in 
compliance  with  the  requirements  of  10 
CFR  60.113,  and  on  the  expected 
hydrologic  and  geochemical  conditions 
at  each  site;  and  take  credit  for  the 
expected  performance  of  all  other 
engineered  components  of  the  repository 
system.  The  comparison  of  isolation 
capability  shall  be  one  of  the  significant 
considerations  in  the  recommendation 
of  sites  for  the  development  of 
repositories.  The  first  of  the  two 
comparative  evaluations  specified  in  the 
preceding  paragraph  shall  take 
precedence  unless  the  second 
comparative  evaluation  would  lead  to 
substantially  different 
recommendations.  In  the  latter  case,  the 
two  comparative  evaluations  shall 
receive  comparable  consideration.  Sites 
with  predicted  isolation  capabilities  that 
differ  by  less  than  a  factor  of  10,  with 
similar  uncertainties,  may  be  assumed 
to  provide  equivalent  isolation. 

S  960.3-2    SMng  process. 

The  siting  process  begins  with  site 
screening  for  the  identification  of 
potentially  acceptable  sites.  This 
process  was  completed  for  purposes  of 
the  first  repository  before  the  enactment 
of  the  Act  and  the  identification  of  such 
sites  was  made  after  enactment  in 
accordance  with  the  provisions  of 
section  116(a)  of  the  Act.  The  screening 
process  for  the  identification  of 
potentially  acceptable  sites  for  the 
second  and  subsequent  repositories   - 
shall  be  conducted  in  accordance  with 
the  requirements  specified  in  i  960.3-2-1 
of  this  Subpart  The  nominatioo  of  any 
site  as  suitable  for  characterization  shall 
follow  the  process  specified  in  S  960.3- 
2-2,  and  such  nomination  shall  be 
accompanied  by  an  environmental 
assessment  as  specified  in  section 
112(b)(1)(E)  of  the  Act  The 
recommendation  of  sites  as  candidate 
sites  for  characterization  and  the 
recommendation  of  a  characterized  site 
for  the  development  of  a  repository  shall 
be  accomplished  in  accordance  with  the 
requirements  specified  in  {  $960.3-2-3 
and  960.3-2-4.  respectively. 
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§  960.3-2- 1    Sit*  scTMning  for  potentially 
acceptabi*  sitM. 

To  identify  potentially  acceptable 
sites  for  the  development  of  other  than 
the  first  repository,  the  process  shall 
begin  with  site-screening  activities  that 
consider  large  land  masses  that  contain 
rock  formations  of  suitable  depth, 
thickness,  and  lateral  extent  and  have 
structural,  hydrologic,  and  tectonic 
features  favorable  for  waste 
containment  and  isolation.  Within  those 
large  land  masses,  subsequent  site- 
screening  activities  shall  focus  on 
successively  smaller  and  increasingly 
more  suitable  land  units.  This  process 
shall  be  developed  in  consultation  with 
th?  States  that  contain  land  units  under 
consideration.  It  shall  be  implemented  in 
a  sequence  of  steps  that  first  applies  the 
applicable  disqualifying  conditions  to 
eliminate  land  units  on  the  basis  of  the 
evidence  specified  in  {  960.3-1-4-1  and 
in  accordance  with  the  application 
requirements  set  forth  in  Appendix  HI  of 
this  Part.  After  the  disqualifying 
conditions  have  been  applied,  the 
favorable  and  potentially  adverse 
conditions,  as  identified  for  each 
remaining  land  unit,  shall  be  evaluated. 
The  presence  of  favorable  conditions 
shall  favor  a  given  land  unit,  while  the 
presence  of  potentially  adverse 
conditions  shall  penalize  that  land  unit. 
Recognizing  that  favorable  conditions 
and  potentially  adverse  conditions  for 
different  technical  guidelines  can  exist 
in  the  same  land  unit,  the  DOE  shall 
seek  to  evaluate  the  composite 
favorability  of  each  land  unit.  Land  units 
that,  in  the  aggregrate.  exhibit 
potentially  adverse  conditions  shall  be 
deferred  in  favor  of  land  units  that 
exhibit  favorable  conditions.  The  siting 
provisions  that  require  diversity  of 
geohydrologic  settings  and  rock  types 
and  consideration  of  regionality,  as 
specified  in  55  960.J-1-1,  960.1-1-2,  and 
960.3-1-3.  respectively,  may  be  used  to 
discriminate  between  land  units  and  to 
establish  the  range  of  options  in  site 
screening.  To  identify  a  site  as 
potentially  acceptable,  the  evidence 
shall  support  a  finding  that  the  site  is 
not  disqualified  in  accordance  with  the 
application  requirements  set  forth  in 
Appendix  III  of  this  Part  and  shall 
support  the  decision  by  the  DOE  to 
proceed  the  continued  investigation  of 
the  site  on  the  basis  of  the  favorable  and 
potentially  adverse  conditions  identified 
to  date.  In  continuation  of  the  screening 
process  after  such  identification  and 
before  site  nomination,  the  DOE  may 
defer  from  further  consideration  land 
units  or  potentially  acceptable  sites  or 
portions  thereof  on  the  basis  of 
additional  information  or  by  the 


application  of  the  siting  provisions  for 
diversity  of  geohydrologic  settings, 
diversity  of  rock  types,  and  regionality 
(55  960.3-1-1,  960.3-1-2,  and  960.3-1-3, 
respectively).  The  deferral  of  potentially 
acceptable  sites  will  be  described  in  the 
environmental  assessments  that 
accompany  the  nomination  of  at  least 
five  sites  as  suitable  for 
characterization.  In  order  to  identify 
potentially  acceptable  sites  for  the 
second  and  subsequent  repositories,  the 
Secretary  shall  first  identify  the  State 
within  which  the  site  is  located  in  a 
decision-basis  document  that  describes 
the  process  and  the  considerations  that 
led  to  the  identification  of  such  site  and 
that  has  been  issued  previously  in  draft 
for  review  and  comment  by  such  State. 
Second,  when  such  document  is  final, 
the  Secretary  shall  notify  the  Governor 
and  the  legislature  of  that  State  and  the 
tribal  council  of  any  affected  Indian 
tribe  of  the  potentially  acceptable  site. 

§  960.3-2-2    Nomination  of  sites  as 
suitabia  for  characterization. 

From  the  sites  identified  as  potentially 
acceptable,  the  Secretary  shall  nominate 
at  least  five  sites  determined  suitable 
for  site  characterization  for  the  selection 
of  each  repository  site.  For  the  second 
repository,  at  least  three  of  the  sites 
shall  not  have  been  nominated 
previously.  Any  site  nominated  as 
suitable  for  characterization  for  the  first 
repository,  but  not  recommended  as  a 
candidate  site  for  characterization,  may 
not  be  nominated  as  suitable  for 
characterization  for  the  second 
repository.  The  nomination  of  a  site  as 
suitable  for  characterization  shall  be 
accompanied  by  an  environmental 
assessment  as  specified  in  section 
112(b)(1)(E)  of  the  Act.  Such  nomination 
shall  be  based  on  evaluations  in 
accordance  with  the  guidelines  of  this 
Part,  and  the  bases  and  relevant  details 
of  those  evaluations  and  of  the  decision 
processes  involved  therein  shall  be 
contained  in  the  environmental 
assessment  for  the  site  in  the  manner 
specified  in  this  Subpart.  The  evidence 
required  to  support  such  evaluations 
and  siting  decisipns  is  specified  in 
5  960.3-1-4-2. 

§  960.3-2-2-1    Evaluation  of  all  potentially 
acceptable  titea. 

First,  in  considering  sites  for 
nomination,  each  of  the  potentially 
acceptable  sites  shall  be  evaluated  on 
the  basis  of  the  disqualifying  conditions 
specified  in  the  technical  guidelines  of 
Subparts  C  and  D,  in  accordance  with 
the  application  requirements  set  forth  in 
Appendix  III  of  this  part.  This 
evaluation  shall  support  a  finding  by  the 
DOE  that  such  sites  is  not  disqualified. 


§  960.3-2-2-2    Selection  of  aites  within 
geohydrologic  tettlnga. 

Second,  the  siting  provision  requiring 
diversity  of  geohydrologic  settings,  as 
specified  in  5  960.3-1-1,  shall  be  applied 
to  group  all  potentially  acceptable  sites 
according  to  their  geohydrologic 
settings.  Third,  for  those  geohydrologic 
settings  that  contain  more  than  one 
potentially  acceptable  site,  the  preferred 
site  shall  be  selected  on  the  basis  of  a 
comparative  evaluation  of  all  potentially 
acceptable  sites  in  that  setting.  This 
evaluation  shall  consider  the 
distinguishing  characteristics  displayed 
by  the  potentially  acceptable  sites 
within  the  setting  and  the  related 
guidelines  from  Subparts  C  and  D.  That 
is,  the  appropriate  guidelines  shall  be 
selected  primarily  on  the  basis  of  the 
kinds  of  evidence  among  sites  for  which 
distinguishing  characteristics  can  be 
identified.  Such  comparative  evaluation 
shall  be  made  on  the  basis  of  the 
qualifying  conditions  for  those 
guidelines,  considering,  on  balance,  the 
favorable  conditions  and  potentially 
adverse  conditions  identified  at  each 
site.  Due  consideration  shall  also  be 
given  to  the  siting  provisions  specifying 
the  basis  for  site  evaluations  in  5  960.3- 
1-5,  to  the  extent  practicable,  and 
diversity  of  rock  types  in  5  960.3-1-2,  if 
the  circumstances  so  apply.  If  less  than 
five  geohydrologic  settings  are  available 
for  consideration,  the  above  process 
shall  be  used  to  select  two  or  more 
preferred  sites  from  those  settings  that 
contain  more  than  one  potentially 
acceptable  site,  as  required  to  obtain  the 
number  of  sites  to  be  nominated  as 
suitable  for  characterization.  For 
purposes  of  the  second  and  subsequent 
repositories,  due  consideration  shall 
also  be  given  to  the  siting  provision  for 
regionality  as  specified  in  5  960.3-1-3. 
Fourth,  each  preferred  site  within  a 
geohydrologic  setting  shall  be  evaluated 
as  to  whether  such  site  is  suitable  for 
the  development  of  a  repository  under 
the  qualifying  condition  of  each 
guideline  specified  in  Subparts  C  and  D 
that  does  not  require  site 
characterization  as  a  prerequisite  for  the 
application  of  such  guideline.  The 
guidelines  considered  appropriate  to  this 
evaluation  have  been  selected  on  the 
basis  of  their  exclusion  under  the 
definition  of  site  characterization  as 
specified  in  5  960.2.  Although  the  final 
application  of  these  guidelines,  in 
accordance  with  the  provisions  set  forth 
in  Appendix  III  of  this  Part,  does  not 
require  geologic  data  from  site- 
characterization  activities,  such 
application  will  require  additional  data 
beyond  those  specified  in  Appendix  IV 
of  this  part,  which  will  be  obtained 
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concurrently  with  site  characterization. 
Such  guidelines  include  those  specified 
in  §  960.4-2-8-2  (Site  Ownership  and 
Control)  of  Subpart  C;  55  960.S-l(a)(l) 
and  960.5-l(a)(2)  of  Subpart  D 
(preclosure  system  guidelines  for 
radiological  safety  and  environmental 
quality,  socioeconomics,  and 
transportation);  and  §5  960.5-2-1 
through  960.5-2-7  of  Subpart  D 
(Populatton  Density  and  Distribution, 
Site  Ownership  and  Control, 
Meteorology^  Offsite  Installations  and 
Operations,  Environmental  Quality, 
Socioeconomic  Impacta,  and 
Transportation).  This  evaluation  shall 
consider  on  balance  those  favorable 
conditions  and  potentially  adverse 
conditions  identified  as  such  at  a 
preferred  site  in  relation  to  the 
qualifying  condition  of  each  such 
guideline.  For  each  such  guideline,  this 
evaluation  shall  focus  on  the  suitability 
of  the  site  for  the  development  of  a 
repository  by  considering  the  activities 
from  the  start  of  site  characterization 
through  decommissioning  and  shall 
support  a  finding  by  the  DOE  in 
accordance  with  the  application 
requirements  set  forth  in  Appendix  III  of 
this  part.  Fifth,  each  preferred  site 
within  a  geohydrologic  setting  shall  be 
evaluated  as  to  whether  such  site  is 
suitable  for  site  characterization  under 
the  qualifying  conditions  of  those 
guidelines  specified  in  Subparts  C  and  D 
that  require  characterization  (i.e., 
subsurface  geologic,  hydrologic.  and 
geochemical  data  gathering).  Such 
guidelines  include  those  specified  in 
5  960.4-l(a)  (postclosure  system 
guideline);  55  960.4-2-1  through  960.4-2- 
8-1  of  Subpart  C  (Geohydrology, 
Geochemistry,  Rock  Characteristics, 
Climatic  Changes.  Erosion.  Dissolution, 
Tectonics.  Human  Interference,  and 
Natural  Resources);  5960.&-l(a)(3) 
(preclosure  system  guideline  for  ease 
and  cost  of  siting,  construction, 
operation,  and  closure);  and  5  960.5-2-8 
through  960.5-2-11  of  Subpart  D  (Surface 
Characteristics.  Rock  Characteristics. 
Hydrology,  and  Tectonics).  This 
evaluation  shall  consider  on  balance  the 
favorable  conditions  and  potentially 
adverse  conditions  identified  as  such  at 
a  preferred  site  in  relation  to  the 
qualifying  condition  of  each  such 
guideline.  For  each  such  guideline,  this 
evaluation  shall  focus  on  the  suitability 
of  the  site  for  characterization  and  shall 
support  a  finding  by  the  DOE  in 
accordance  with  the  application 
requirements  set  forth  in  Appendix  III  of 
this  part. 


5  960.3-2-2-S    Comparattvt  evaluation  of 
an  aitaa  propoaad  for  nomination. 

Sixth,  for  those  potentially  acceptable 
sites  to  be  proposed  for  nomination,  as 
determined  by  the  process  specified  in 
5  960.3-2-2-2.  a  reasonable  comparative 
evaluation  of  each  such  site  with  all 
other  such  sites  shall  be  made.  For  each 
site  and  for  each  guideline  specified  in 
Subparts  C  and  D.  the  DOE  shall 
summarize  the  evaluations  and  findings 
specified  under  5  960.3-2-2-1  and  under 
the  fourth  and  fifth  provisions  of 
§960.3-2-2-2.  Each  such  summary  shall 
allovf  comparisons  to  be  made  among 
sites  on  this  basis  of  each  guideline. 

5  960.3-2-2-4    The  environmental 
assessment 

To  document  the  process  specified 
above,  and  in  compliance  with  section 
112(b)(1)(E)  of  the  Act,  an  environmental 
assessment  shall  be  prepared  for  each 
site  proposed  for  nomination  as  suitable 
for  characterization.  Each  such 
environmental  assessment  shall 
describe  the  decision  process  by  which 
such  site  was  proposed  for  nomination 
as  described  in  the  preceding  six  steps 
and  shall  contain  or  reference  the 
evidence  that  supports  such  process 
according  to  the  requirements  of 
5  960.3-1-4-2  and  Appendix  IV  of  this 
part.  As  specified  in  the  Act.  each 
environmental  assessment  shall  include 
an  evaluation  of  the  effects  of  the  site- 
characterization  activities  at  the  site  on 
public  health  and  safety  and  the 
environment;  a  discussion  of  alternative 
activities  related  to  site  characterization 
that  may  be  taken  to  avoid  such  impact; 
and  an  assessment  of  the  regional  and 
local  impacts  of  locating  a  repository  at 
the  site.  The  draft  environmental 
assessment  for  each  site  proposed  for 
nomination  as  suitable  for 
characterization  shall  be  made  available 
by  the  DOE  for  public  comment  after  the 
Secretary  has  notified  the  Governor  and 
legislature  of  the  State  in  which  the  site 
is  located,  and  the  governing  body  of  the 
affected  Indian  tribe  where  such  site  is 
located,  of  such  impending  availabiUty. 

§  960.3-2-2-5    Formal  site  nomirtation. 

After  the  final  environmental 
assessments  have  been  prepared,  the 
Secretary  shall  nominate  at  least  five 
sites  that  he  determines  suitable  for  site 
characterization  for  the  selection  of  a 
repository  site,  and,  in  so  doing,  he  shall 
cause  to  have  published  in  the  Federal 
Register  a  notice  specifying  the  sites  so 
nominated  and  announcing  the 
availability  of  the  final  environmental 
assessments  for  such  sites.  This 
determination  by  the  Secretary  shall  be 
based  on  the  final  environmental 


assessments  for  such  sites,  including,  in 
particular,  consideration  of  the  available 
evidence,  evaluations,  and  the  resultant 
findings  for  the  guidelines  of  Subparts  C 
and  D  so  specified  under  the  fourth  and 
fifth  provisions  of  5  960.3-2-2-2.  Before 
nominating  a  site,  the  Secretary  shall 
notify  the  Governor  and  legislature  of 
the  State  in  which  the  site  is  located, 
and  the  governing  body  of  the  affected 
Indian  tribe  where  such  site  is  located, 
of  such  nomination  and  the  basis  for 
such  nomination. 

5  960.3-2-3    Recommendation  of  sites  for 
ctiaractertzation. 

After  the  nomination  of  at  least  five 
sites  as  suitable  for  site  characterization 
for  the  selection  of  the  first  repository, 
the  Secretary  shall  recommend  in 
writing  to  the  President  not  less  than 
three  candidate  sites  for  such 
characterization.  The  recommendation 
decision  shall  be  based  on  the  available 
geophysical,  geologic,  geochemical,  and 
hydrologic  data;  other  information; 
associated  evaluations  and  findings 
reported  in  the  environmental 
assessments  accompanying  the 
nominations;  and  the  considerations 
specified  below,  unless  the  Secretary 
certifies  that  such  available  data  will 
not  be  adequate  to  satisfy  applicable 
requirements  of  the  Act  in  the  absence 
of  further  preliminary  borings  or 
excavations.  On  the  basis  of  the 
evidence  and  in  accordance  with  the 
siting  provision  specifying  the  basis  for 
site  evaluations  in  5  960.3-1-5,  the  sites 
nominated  as  suitable  for 
characterization  shall  be  considered  as 
to  their  order  of  preference  as  candidate 
sites  for  characterization.  Subsequently, 
the  siting  provisions  specifying  diversity 
of  geohydrologic  settings,  diversity  of 
rock  types,  and,  after  the  first 
repository,  consideration  of  regionality 
in  55  960.3-1-1.  96a3-l-2,  and  960.3-1-3. 
respectively,  shall  be  considered  to 
determine  a  final  order  of  preference  for 
the  characterization  of  such  sites. 
Considering  this  order  of  preference 
together  with  the  available  siting 
alternatives  specified  in  the  Act  the 
sites  recommended  as  candidate  sites 
for  characterization  shall  offer,  on 
balance,  the  most  advantageous 
combination  of  characteristics  and 
conditions  for  the  successful 
development  of  repositories  at  such 
sites.  The  process  for  the 
recommendation  of  sites  as  candidate 
sites  for  characterization  for  the 
selection  of  any  subsequent  repository 
shall  be  the  same  as  that  specified 
above  for  the  first  repository. 
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§96a3-2-4    RaconnMndation  of  sitM  for 
ttw  d«v»)pmi»t  of  rapositortM. 

After  completion  of  site 
characterization  and  nongeologic  data 
gathering  activities  at  the  candidate 
sites  for  the  development  of  the  first 
repository,  or  from  all  of  the 
characterized  sites  for  the  development 
of  subsequent  repositories,  the 
candidate  sites  shall  be  compared  with 
each  other  on  the  basis  of  the  guidelines 
specified  in  Subparts  C  and  D  according 
to  the  siting  provision  specifying  the 
basis  for  site  evaluations  in  §  960.3-1-5. 
This  comparison  shall  lead  to  a 
recommendation  by  the  Secretary  to  the 
President  of  a  site  for  the  development 
of  a  repository.  Together  with  any 
recommendation  to  the  President  to 
approve  a  site  for  the  development  of  a 
repository,  the  Secretary  shall  make 
available  to  the  public,  and  submit  to 
the  President,  a  comprehensive 
statement  of  the  basis  of  such 
recommendation  pursuant  to  the 
requirements  specified  in  section 
114(a)(1)  of  the  Act,  including  an 
environmental  impact  statement 
prepared  in  accordance  with  the 
provisions  of  sections  114(a)(1)(D)  and 
114(f)  of  the  Act.  The  environmental 
impact  statement  shall  include  the 
results  of  the  comparative  evaluation 
specified  above  and  a  description  of  the 
decision  process  that  resulted  in  the 
selection  of  the  candidate  site 
recommended  for  the  development  of 
such  repository. 

§960.3-3    Consultation. 

The  DOE  shall  provide  to  designated 
officials  of  the  affected  States  and  to  the 
governing  bodies  of  any  affected  Indian 
tribe  timely  and  complete  information 
regarding  determinations  or  plans  made 
with  respect  to  the  siting,  site 
characterization,  design,  development, 
construction,  operation,  closure, 
decommissioning,  licensing,  or 
regulation  of  a  repository.  Written 
responses  to  written  requests  for 
information  from  the  designated  officials 
of  affected  States  or  affected  Indian 
tribes  will  be  provided  within  30  days 
after  receipt  of  the  written  requests.  In 
performing  any  study  of  an  area  for  the 
purpose  of  determining  the  suitability  of 
such  area  for  the  development  of  a 
repository,  the  DOE  shall  consult  and 
cooperate  with  the  Governor  and  the 
legislature  of  an  affected  State  and  the 
governing  body  of  an  affected  Indian 
tribe  in  an  effort  to  resolve  concerns 
regarding  public  health  and  safety, 
environmental  impacts,  socioeconomic 
impacts,  and  technical  aspects  of  the 
siting  process.  After  notifying  affected 
States  and  affected  Indian  tribes  that 
potentially  acceptable  sites  have  been 


identified,  or  that  a  site  has  been 
approved  for  characterization,  the  DOE 
shall  seek  to  enter  into  binding  written 
agreements  with  such  affected  States  or 
affected  Indian  tribes  in  accordance 
with  the  requirements  of  the  Act.  The 
DOE  shall  also  consult,  as  appropriate, 
with  other  Federal  agencies. 

§  960.3-4    Environmental  Impacts. 

Environmental  impacts  shall  be 
considered  by  the  DOE  throughout  the 
site  characterization,  site  selection,  and 
repository  development  process.  The 
DOE  shall  mitigate  significant  adverse 
environmental  impacts,  to  the  extent 
practicable,  during  site  characterization 
and  repository  construction,  operation, 
closure,  and  decommissioning. 

Subpart  C— Postdosure  Guidelines 

S  960.4    PostckMura  guidalinas. 

The  guidelines  in  this  Subpart  specify 
the  factors  to  be  considered  in 
evaluating  and  comparing  sites  on  the 
basis  of  expected  repository 
performance  after  closure.  The 
postdosure  guidelines  are  separated 
into  a  system  guideline  and  eight 
technical  guidelines.  The  system 
guideline  establishes  waste  containment 
and  isolation  requirements  that  are 
based  on  NRC  and  EPA  regulations. 
These  requirements  must  be  met  by  the 
repository  system,  which  contains 
natural  barriers  and  engineered  barriers. 
The  engineered  barriers  will  be  designed 
to  complement  the  natural  barriers, 
which  provide  the  primary  means  for 
waste  isolation. 

§960.4-1    Systam  guldalina. 

(a)  Qualifying  Condition.  The  geologic 
setting  at  the  site  shall  allow  for  the 
physical  separation  of  radioactive  waste 
from  the  accessible  environment  after 
closure  in  accordance  with  the 
requirements  of  40  CFR  Part  191. 
Subpart  B.  as  implemented  by  the 
provisions  of  10  CFR  Part  60.  The 
geologic  setting  at  the  site  will  allow  for 
the  use  of  engineered  barriers  to  ensure 
compliance  with  the  requirements  of  40 
CFR  Part  191  and  10  CFR  Part  60  (see 
Appendix  I  of  this  Part). 

§960.4-2    Tactmlcal  gukMlnas. 

The  technical  guidelines  in  this 
Subpart  set  forth  qualifying,  favorable, 
potentially  adverse,  and,  in  five 
guidelines,  disqualifying  conditions  on 
the  characteristics,  processes,  and 
events  that  may  influence  the 
performance  of  a  repository  system  after 
closure.  The  favorable  conditions  and 
the  potentially  adverse  conditions  under 
each  guideline  are  not  listed  in  any 
assumed  order  of  importance. 


Potentially  adverse  conditions  will  be 
considered  if  they  affect  waste  isolation 
within  the  controlled  area  even  though 
such  conditions  may  occur  outside  the 
controlled  area.  The  technical  guidelines 
that  follow  establish  conditions  that 
shall  be  considered  in  determining 
compliance  with  the  qualifying 
condition  of  the  postdosure  system 
guideline.  For  each  technical  guideline, 
an  evaluation  of  qualification  or 
disqualification  shall  be  made  in 
accordance  with  the  requirements 
specified  in  Subpart  B. 

§  960.4-2-1    Gaohydrology. 

(a)  Qualifying  Condition.  The  present 
and  expected  geohydrologic  setting  of  a 
site  shall  be  compatible  with  waste 
containment  and  isolation.  The 
geohydrologic  setting,  considering  the 
characteristics  of  and  the  processes 
operating  within  the  geologic  setting, 
shall  permit  compliance  with  (1)  the 
requirements  specified  in  §  960.4-1  for 
radionuclide  releases  to  the  accessible 
environment  and  (2)  the  requirements 
specified  in  10  CFR  60.113  for 
radionuclide  releases  from  the 
engineered-barrier  system  using 
reasonably  available  technology. 

(b)  Favorable  Conditions.  (1)  Site 
conditions  such  that  the  pre-waste- 
emplacement  ground-water  travel  time 
along  any  path  of  likely  radionuclide 
travel  from  the  disturbed  zone  to  the 
accessible  environment  would  be  more 
than  10.000  years. 

(2)  The  nature  and  rates  of  hydrologic 
processes  operating  within  the  geologic 
setting  during  the  Quaternary  Period 
would,  if  continued  into  the  future,  not 
affect  or  would  favorably  affect  the 
ability  of  the  geologic  repository  to 
isolate  the  waste  during  the  next  100,000 
years. 

(3)  Sites  that  have  stratigraphic, 
structural,  and  hydrologic  features  such 
that  the  geohydrologic  system  can  be 
readily  characterized  and  modeled  with 
reasonable  certainty. 

(4)  For  disposal  in  the  saturated  zone, 
at  least  one  of  the  following  pre-waste- 
emplacement  conditions  exists: 

(i)  A  host  rock  and  immediately 
surrounding  geohydrologic  units  with 
low  hydiaulic  conductivities. 

(ii)  A  downward  or  predominantly 
horizontal  hydraulic  gradient  in  the  host 
rock  and  in  the  immediately  surrounding 
geohydrologic  units. 

(iii)  A  low  hydraulic  gradient  in  and 
between  the  host  rock  and  the 
immediately  surrounding  geohydrologic 
units. 

(iv)  High  effective  porosity  together 
with  low  hydraulic  conductivity  in  rock 
units  along  paths  of  likely  radionuclide 
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travel  between  the  host  rock  and  the 
accessible  environment. 

(5)  For  disposal  in  the  unsaturated 
zone,  at  least  one  of  the  following  pre- 
waste-emplacement  conditions  exists: 

(i)  A  low  and  nearly  constant  degree 
of  saturation  in  the  host  rock  and  in  the 
immediately  surrounding  geohydrologic 
units. 

(ii)  A  water  table  sufficiently  below 
the  underground  facility  such  that  the 
fully  saturated  voids  continuous  with 
the  water  table  do  not  encounter  the 
host  rock. 

(iii)  A  geohydrologic  unit  above  the 
host  rock  that  would  divert  the 
downward  infiltration  of  water  beyond 
the  limits  of  the  emplaced  waste. 

(iv)  A  host  rock  that  provides  for  free 
drainage. 

(v)  A  climatic  regime  in  which  the 
average  annual  historical  precipitation 
is  a  small  fraction  of  the  average  annual 
potential  evapotranspiration. 

Note. — ^The  DOE  will,  in  accordance  with 
the  general  principles  set  forth  in  \  960.1  of 
these  regulations,  revise  the  guidelines  as 
necessary,  to  ensure  consistency  with  the 
final  NRC  regulations  on  the  unsaturated 
zone,  which  were  published  as  a  proposed 
rule  on  February  16. 1984.  in  49  VK  5934. 

(c)  Potentially  Adverse  Conditions.  (1) 
Expected  changes  in  geohydrologic 
conditions — such  as  changes  in  the 
hydraulic  gradient,  the  hydraulic 
conductivity,  the  effective  porosity,  and 
the  ground-water  flux  through  the  host 
rock  and  the  surrounding  geohydrologic 
units — sufficient  to  significantly 
increase  the  transport  of  radionuclides 
to  the  accessible  environment  as 
compared  with  pre-waste-emplacement 
conditions. 

(2)  The  presence  of  ground-water 
sources,  suitable  for  crop  irrigation  or 
human  consumption  without  treatment, 
along  ground-water  flow  paths  from  the 
host  rock  to  the  accessible  environment. 

(3)  The  presence  in  the  geologic 
setting  of  stratigraphic  or  structural 
features — such  as  dikes,  sills,  faults, 
shear  zones,  folds,  dissolution  effects,  or 
brine  pockets — if  their  presence  could 
significantly  contribute  to  the  difficulty 
of  characterizing  or  modeling  the 
geohydrologic  system. 

(d)  Disqualifying  Condition.  A  site 
shall  be  disqualified  if  the  pre-waste- 
emplacement  ground-water  travel  time 
from  the  disturbed  zone  to  the 
accessible  environment  is  expected  to 
be  less  than  1,000  years  along  any 
pathway  of  likely  and  significant 
radionuclide  travel. 

§960.4-2-2    Oaochamistry. 

(a)  Qualifying  Condition.  The  present 
and  expected  geochemical 
characteristics  of  a  site  shall  be 


compatible  with  waste  containment  and 
isolation.  Considering  the  likely 
chemical  interactions  among 
radionuclides,  the  host  rock,  and  the 
ground  water,  the  characteristics  of  and 
the  processes  operating  within  the 
geologic  setting  shall  permit  compliance 
with  (1)  the  requirements  specified  in 
S  960.4-1  for  radionuclide  releases  to  the 
accessible  environment  and  (2)  the 
requirements  specified  in  10  CFR  60.113 
for  radionuclide  releases  from  the 
engineered-barrier  system  using 
reasonably  available  technology. 

(b)  Favorable  Conditions.  (1)  The 
nature  and  rates  of  the  geochemical 
processes  operating  within  the  geologic 
setting  during  the  Quaternary  Period 
would,  if  continued  into  the  future,  not 
affect  or  would  favorably  affect  the 
ability  of  the  geologic  repository  to 
isolate  the  waste  during  the  next  100,000 
years. 

(2)  Geochemical  conditions  that 
promote  the  precipitation,  diffusion  into 
the  rock  matrix,  or  sorption  of 
radionuclides;  inhibit  the  formation  of 
particulates,  colloids,  inorganic 
complexes,  or  organic  complexes  that 
increase  the  mobility  of  radionuclides; 
or  inhibit  the  transport  of  radionuclides 
by  particulates,  colloids,  or  complexes. 

(3)  Mineral  assemblages  that,  when 
subjected  to  expected  repository 
conditions,  would  remain  unaltered  or 
would  alter  to  mineral  assemblages  with 
equal  or  increased  capability  to  retard 
radionuclide  transport. 

(4)  A  combination  of  expected 
geochemical  conditions  and  a 
volumetric  flow  rate  of  water  in  the  host 
rock  that  would  allow  less  than  0.001 
percent  per  year  of  the  total 
radionuclide  inventory  in  the  repository 
at  1,000  years  to  be  dissolved. 

(5)  Any  combination  of  geochemical 
and  physical  retardation  processes  that 
would  decrease  the  predicted  peak 
cumulative  releases  of  radionuclides  to 
the  accessible  environment  by  a  factor 
of  10  as  compared  to  those  predicted  on 
the  basis  of  ground-water  travel  time 
without  such  retardation. 

(c)  Potentially  Adverse  Conditions.  (1) 
Ground-water  conditions  in  the  host 
rock  that  could  affect  the  solubility  or 
the  chemical  reactivity  of  the 
engineered-barrier  system  to  the  extent 
that  the  expected  repository 
performance  could  be  compromised. 

(2)  Geochemical  processes  or 
conditions  that  could  reduce  the 
sorption  of  radionuclides  or  degrade  the 
rock  strength. 

(3)  Pre-waste-emplacement  ground- 
water conditions  in  the  host  rock  that 
are  chemically  oxidizing. 


§960.4-2-3    Rock  charactartatlcs. 

(a)  Qualifying  condition.  The  present 
and  expected  characteristics  of  the  host 
rock  and  surrounding  units  shall  be 
capable  of  accommodating  the  thermal, 
chemical,  mechanical,  and  radiation 
stresses  expected  to  be  induced  by 
repository  construction,  operation,  and 
closure  and  by  expected  interactions 
among  the  waste,  host  rock,  ground 
water,  and  engineered  components.  The 
characteristics  of  and  the  processes 
operating  within  the  geologic  setting 
shall  permit  compliance  with  (1)  the 
requirements  specified  in  §  960.4-1  for 
radionuclide  releases  to  the  accessible 
environment  and  (2)  the  requirements 
set  forth  in  10  CFR  80.113  for 
radionuclide  releases  from  the 
engineered-barrier  system  using 
reasonably  available  technology. 

(b)  Favorable  Conditions.  (1)  A  host 
rock  that  is  sufficiently  thick  and 
laterally  extensive  to  allow  significant 
flexibility  in  selecting  the  depth, 
configuration,  and  location  of  the 
underground  facility  to  ensure  isolation. 

(2)  A  host  rock  with  a  high  thermal 
conductivity,  a  low  coefficient  of 
thermal  expansion,  or  sufficient  ductility 
to  seal  fractures  induced  by  repository 
construction,  operation,  or  closure  or  by 
interactions  among  the  waste,  host  rock, 
ground  water,  and  engineered 
components. 

(c)  Potentially  Adverse  Conditions.  (1) 
Rock  conditions  that  could  require 
engineering  measures  beyond 
reasonably  available  technology  for  the 
construction,  operation,  and  closure  of 
the  repository,  if  such  measures  are 
necessary  to  ensure  waste  containment 
or  isolation. 

(2)  Potential  for  such  phenomena  as 
thermally  induced  fractures,  the 
hydration  or  dehydration  of  mineral 
components,  brine  migration,  or  other 
physical,  chemical,  or  radiation-related 
phenomena  that  could  be  expected  to 
affect  waste  containment  or  isolation. 

(3)  A  combination  of  geologic 
structure,  geochemical  and  thermal 
properties,  and  hydrologic  conditions  in 
the  host  rock  and  surrounding  units  such 
that  the  heat  generated  by  the  waste 
could  significantly  decrease  the 
isolation  provided  by  the  host  rock  as 
compared  with  pre-waste-emplacement 
conditions. 

§960.4-2-4    CHmatle  changaa. 

(a)  Qualifying  Condition.  The  site 
shall  be  located  where  future  climatic 
conditions  will  not  be  likely  to  lead  to 
radionuclide  releases  greater  than  those 
allowable  under  the  requirements 
specified  in  §  960.4-1.  In  predicting  the 
likely  future  climatic  conditions  at  a  site. 
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the  DOE  vnM  oonwder  the  flobaL 
regionai.  aad  site  diiiMtic  pattetss 
during  Uie  Quaternary  Period, 
consideiiag  i^  geomorphic  evidence  of 
the  climatic  ooaditioDs  in  the  geolt^ic 
setting. 

(b)  FarorabJe  Conditions.  (1)  A 
suiiace-water  system  suck  that  expected 
climatic  cycles  over  the  next  lOtXOOO 
years  would  not  adversely  affect  waste 
isolalioA. 

(2)  A  geologic  setting  in  which 
climatic  changes  have  bad  little  effect  "" 
on  the  bydrologic  system  throughout  die 
Quaternary  Period. 

(c)  Potentially  Adverse  Conditions.  (1) 
Evidence  that  the  water  table  could  rise 
sufTiciently  over  the  next  104XX)  years  to 
saturate  the  underground  facility  in  a 
previously  unsaturated  host  rock. 

(2)  Evidence  that  diraalic  changes 
over  the  next  10,000  years  could  cause 
perturbations  in  the  hydraulic  gradient, 
the  hydraulic  conductivity,  the  effective 
porosity,  or  the  ground-water  flux 
through  the  host  rock  and  the 
surrounding  geohydrologic  units, 
sufficient  to  significantly  increase  flie 
transport  of  radionuclides  to  the 
accessible  environment. 


(a)  Qualifying  Condition.  The  site 
shall  allow  the  underground  facility  to 
be  placed  at  a  depth  such  that  erosional 
processes  acting  upon  the  surface  will 
not  be  likely  to  lead  to  radionuclide 
releases  greater  than  those  allowable 
under  the  requirements  specified  in 

§  960.4-1.  In  predicting  the  likelihood  of 
potentially  disruptive  erosional 
processes,  the  DOE  will  consider  the 
clieMtic.  tectonic  and  geomorphic 
evidence  of  rates  and  patterns  of 
erosion  in  the  geologic  setting  during  the 
Quaternary  Period. 

(b)  Favorable  (Conditions.  (1)  Site 
cornktions  that  permit  the  emplacement 
of  waste  at  a  depth  of  at  least  300 
meters  below  the  directly  overlying 
ground  surface. 

(2)  A  geologic  setting  where  the  nature 
and  rates  ol  the  eroaonal  processes  that 
have  been  operating  during  the 
Qoatemary  Period  are  predicted  to  have 
less  than  one  chance  in  10.000  over  the 
next  10.000  years  of  leading  to  releases 
of  radionuclides  to  the  accessible 


(3)  Site  conditions  such  that  waste 
exhumation  would  not  be  expected  to 
occur  during  the  first  one  million  years 
after  repository  closure. 

(c)  Potentially  Advave  Conditions.  (1) 
A  geologic  setting  that  shows  evidence 
of  extreme  erosion  during  the 
Quaternary  Period. 

(2)  A  geologic  setting  where  the  nature 
and  rates  of  geomorphic  processes  that 


have  been  operating  during  the 
Quaternary  Period  could,  during  the  first 
10,000  years  after  closure,  adversely 
affect  the  ability  of  the  geologic 
repeaitory  to  isolate  the  waste. 

(d)  Disqualifying  Condition.  The  site 
shaU  be  disqualified  if  site  conditions  do 
not  allow  all  portions  of  the 
underground  facility  to  be  situated  at 
least  200  meters  below  the  direcdy 
overlying  ground  surface. 

§»6a4-2-e    Dissolution. 

(a)  Qualifying  Condition.  The  site 
shall  be  located  such  that  any 
subsurface  rock  dissolution  will  not  be 
likely  to  lead  to  radionuclide  releases 
greater  than  those  allowable  under  the 
requirements  specified  in  \  960.4-1.  In 
predicting  the  likelihood  of  dissolution 
within  the  geologic  setting  at  a  site,  the 
DOE  will  consider  the  evidence  of 
dissolution  within  that  setting  during  the 
Quaternary  Period,  including  the 
locations  and  characteristics  of 
dissolution  fronts  or  other  dissolution 
features,  if  identified. 

(b)  Favorable  Condition.  No  evidence 
that  the  host  rock  within  the  site  was 
subject  to  significant  dissolution  during 
the  Quaternary  Period. 

(c)  Potentially  Adverse  Condition. 
Evidence  of  dissolution  within  the 
geologic  setting — such  as  breccia  pipes, 
dissolution  cavities,  significant 
volumetric  reduction  of  the  host  rock  or 
surrounding  strata,  or  any  structural 
collapse — such  that  a  hydraulic 
interconnection  leading  to  a  loss  of 
waste  isolation  could  occur. 

(d)  Disqualifying  Condition.  The  site 
shall  be  disqualified  if  it  is  likely  that 
during  the  first  10.000  years  after 
closure,  active  dissolution,  as  predicted 
on  the  basis  of  the  geologic  record. 
would  result  in  a  loss  of  waste  isolation. 

9960.4-2-7   Tactonlca. 

(a)  Qualifying  Condition.  The  site 
shall  be  located  in  a  geologic  setting 
where  future  tectonic  processes  or 
events  will  not  be  likely  to  lead  to 
radionuclide  releases  greater  than  those 
allowable  under  the  requirements 
specified  in  §  960.4-1.  In  predicting  the 
likelihood  of  potentially  disruptive 
tectonic  processes  or  events,  the  DOE 
will  consider  the  structural, 
stratigraphic,  geophysical,  and  seismic 
evidence  for  the  nature  and  rates  of 
tectonic  processes  and  events  in  the 
geologic  setting  during  the  Quatemaiy 
Period. 

(b)  Favorable  Condition.  The  nature 
and  rates  of  igneous  activity  and 
tectonic  processes  (such  as  uplift, 
subsidence,  faulting,  or  folding),  if  any, 
operating  within  the  geologic  setting 
during  the  Quaternary  Period  would  if 


continued  into  the  future,  have  less  than 
one  chance  in  10,0(n  over  the  first  10,000 
years  after  closure  of  leading  to  releases 
of  radionuclides  to  the  accessible 
environment. 

(c)  Potentially  Adverse  Conditions.  (IJ 
Evidence  of  active  folding,  faulting, 
diapirism,  uplift,  subsidence,  or  other 
tectonic  processes  or  igneous  activity 
within  the  geologic  setting  during  the 
Quaternary  Period. 

(2)  Historical  earthquakes  within  the 
geologic  setting  of  such  magnitude  and 
intensity  that,  if  they  recurred,  could 
affect  waste  containment  or  isolation. 

(2]  Indications,  based  on  correlations 
of  earthquakes  with  tectonic  processes 
and  features,  that  either  the  frequency  of 
occurrence  or  the  magnitude  of 
earthquakes  within  the  geologic  setting 
may  increase. 

(4)  More-frequent  occurrences  of 
earthquakes  or  earthquakes  of  higher  ' 
magnitude  than  are  representative  of  the 
region  in  which  the  geologic  setting  is 
located. 

(5)  Potential  for  natural  phenomena 
such  as  landslides,  subsidence,  or 
volcanic  activity  of  such  magnitudes 
that  they  could  create  large-scale 
surface-water  impoundments  that  could 
change  the  regional  ground-water  flow 
system. 

(6)  Potential  for  tectonic 
deformations — such  as  uplift, 
subsidence,  folding,  or  faulting — that 
could  adversely  affect  the  regional 
ground-water  flow  system. 

(d)  Disqualifying  Condition.  A  site 
shall  be  disquahfied  if,  based  on  the 
geologic  record  during  the  Quaternary 
Period,  the  nature  and  rates  of  fault 
movement  or  other  ground  motion  are 
expected  to  be  such  that  a  loss  of  waste 
isolation  is  likely  to  occur. 

§  960.4-2-8    Human  intsrfsranca. 

The  site  shall  be  located  such  that 
activities  by  future  generations  at  or 
near  the  site  will  not  be  likely  to  affect 
waste  containment  and  isolation.  In 
assessing  the  likelihood  of  such 
activities,  the  DOE  will  consider  the 
estimated  effectiveness  of  the 
permanent  markers  and  records 
required  by  10  CFR  Part  60,  taking  into 
account  site-specific  factors,  as  stated  in 
§§960.4-2-8-1  and  960.4^2-8-2,  that 
could  compromise  their  continued 
effectiveness. 

9960.4-2-6-1    Natural  rssourca. 

(a)  Qualifying  Condition.  This  site 
shall  be  located  such  that — considering 
permanent  markers  and  records  and 
reasonable  projections  of  value, 
scarcity,  and  technology — the  natural 
resources,  including  ground  water 
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suitable  for  crop  irrigation  or  human 
consumption  without  treatment;  present 
at  or  near  the  site  will  not  be  likely  to 
give  rise  to  interference  activities  that 
would  lead  to  radionuclide  releases 
greater  than  those  allowable  under  the 
requirements  specified  in  §  960.4-1. 

(b)  Favorable  Conditions.  (1)  No 
known  natural  resources  that  have  or 
are  projected  to  have  in  the  foreseeable 
future  a  value  great  enough  to  be 
considered  a  commercially  extractable 
resource. 

(2)  Ground  water  with  10,000  parts  per 
million  or  more  of  total  dissolved  solids 
along  any  path  of  likely  radionuclide 
travel  from  the  host  rock  to  the 
accessible  environment. 

(c)  Potentially  Adverse  Conditions.  (1) 
Indications  that  the  site  contains 
naturally  occurring  materials,  whether 
or  not  actually  identified  in  such  form 
that  (i)  economic  extraction  is 
potentially  feasible  during  the 
foreseeable  future  or  (ii]  such  materials 
have  a  greater  gross  value,  net  value,  or 
commercial  potential  than  the  average 
for  other  areas  of  similar  size  that  are 
representative  of,  and  located  in,  the 
geologic  setting. 

(2)  Evidence  of  subsurface  mining  or 
extraction  for  resources  within  the  site  if 
it  could  affect  waste  containment  or 
isolation. 

(3)  Evidence  of  drilling  within  the  site 
for  any  purpose  other  than  repository- 
site  evaluation  to  a  depth  sufficient  to 
affect  waste  containment  and  isolation. 

(4)  Evidence  of  a  significant 
concentration  of  any  naturally  occurring 
material  that  is  not  widely  available 
from  other  sources. 

(5)  Potential  for  foreseeable  human 
activities — such  as  ground-water 
withdrawal,  extensive  irrigation, 
subsurface  injection  of  fluids, 
underground  pumped  storage,  military 
activities,  or  the  construction  of  large- 
scale  surface-water  impoundments — 
that  could  adversely  change  portions  of 
the  ground-water  flow  system  important 
to  waste  isolation. 

(d)  Disqualifying  Conditions.  A  site 
shall  be  disqualified  if — 

(1)  Previous  exploration,  mining,  or 
extraction  activities  for  resources  of 
commercial  importance  at  the  site  have 
created  significant  pathways  between 
the  projected  underground  facility  and 
the  accessible  environment;  or 

(2)  Ongoing  or  likely  future  activities 
to  recover  presently  valuable  natural 
mineral  resources  outside  the  controlled 
area  would  be  expected  to  lead  to  an 
inadvertent  loss  of  waste  isolation. 

9960.4-2-6-2    Sits  ownarship  and  controL 

(a)  Qualifying  Condition.  The  site 
shall  be  located  on  land  for  which  the 


DOE  can  obtain,  in  accordance  with  the 
requirements  of  10  CFR  Part  60, 
ownership,  surface  and  subsurface 
rights,  and  control  of  access  that  are 
required  in  order  that  potential  surface 
and  subsurface  activities  as  the  site  will 
not  be  likely  to  lead  to  radionuclide 
releases  greater  than  those  allowable 
under  the  requirements  specified  in 
S  960.4-1. 

(b)  Favorable  Condition.  Present 
ownership  and  control  of  land  and  all 
surface  and  subsurface  rights  by  the 
DOE. 

(c)  Potentially  Adverse  Condition. 
Projected  land-ownership  conflicts  that 
cannot  be  successfully  resolved  through 
voluntary  purchase-sell  agreements, 
nondisputed  agency-to-agency  transfers 
of  title,  or  Federal  condemnation 
proceedings. 

Subpart  D — PreckMure  Guidelinet 

9  960.5    Pradosurs  Quldallnss. 

The  guidelines  in  this  Subpart  specify 
the  factors  to  be  considered  in 
evaluating  and  comparing  sites  on  the 
basis  of  expected  repository 
performance  before  closure.  The 
preclosure  guidelines  are  separated  into 
three  system  guidelines  and  eleven 
technical  guidelines. 

9  960.5-1    System  guidellnas. 

(a)  Qualifying  Conditions — (1) 
Preclosure  Radiological  Safety.  Any 
projected  radiological  exposures  of  the 
general  public  and  any  projected 
releases  of  radioactive  materials  to 
restricted  and  unrestricted  areas  during 
repository  operation  and  closure  shall 
meet  the  applicable  safety  requirements 
set  forth  in  10  CFR  Part  20, 10  CFR  Part 
60,  and  40  CFR  191,  Subpart  A  (see 
Appendix  II  of  this  part). 

(2)  Environment,  Socioeconomics,  and 
Transportation.  During  repository  siting, 
construction,  operation,  closure,  and 
decommissioning  the  public  and  the 
environment  shall  be  adequately 
protected  from  the  hazards  posed  by  the 
disposal  of  radioactive  waste. 

(3)  Ease  and  Cost  of  Siting, 
Construction,  Operation,  and  Closure. 
Repository  siting,  construction, 
operation,  and  closure  shall  be 
demonstrated  to  be  technically  feasible 
on  the  basis  of  reasonably  available 
technology,  and  the  associated  costs 
shall  be  demonstrated  to  be  reasonable 
relative  to  other  available  and 
comparable  siting  options. 

9960.5-2    Tschnical  guidsUnss. 

The  technical  guidelines  in  this 
Subpart  set  forth  qualifying,  favorable, 
potentially  adverse,  and,  in  seven 
guidelines,  disqualifying  conditions  for 
the  characteristics,  processes,  and 


events  that  influence  the  suitability  of  a 
site  relative  to  the  preclosure  system 
guidelines.  These  conditions  are 
separated  into  three  main  groups: 
Preclosure  radiological  safety; 
environment  socioeconomics,  and 
transportation;  and  ease  and  cost  of 
siting,  construction,  operation,  and 
closure.  The  first  group  includes 
conditions  on  population  density  and 
distribution,  site  ownership  and  control, 
meteorology,  and  offsite  installations 
and  operations.  The  second  group 
includes  conditions  related  to 
environmental  quality  and 
socioeconomic  impacts  in  areas 
potentially  affected  by  a  repository  and 
to  the  transportation  of  waste  to  a 
repository  site.  The  third  group  includes 
conditions  on  the  surface  characteristics 
of  the  site,  the  characteristics  of  the  host 
rock  and  surrounding  strata,  hydrology, 
and  tectonics.  The  individual  technical 
guidelines  within  each  group,  as  well  as 
the  favorable  conditions  and  the 
potentially  adverse  conditions  under 
each  guideline,  are  not  listed  in  any 
assumed  order  of  importance.  The 
technical  guidelines  that  follow 
establish  conditions  that  shall  be 
considered  in  determining  compliance 
with  the  qualifying  conditions  of  the 
preclosure  system  guidelines.  For  each 
technical  guideline,  an  evaluation  of 
qualification  or  disqualification  shall  be 
made  in  accordance  with  the 
requirements  specified  in  Subpart  B. 

Preclosure  Radiological  Safety 

9960.S-2-1    PopuiattonOsnsltyand 
Distribution. 

(a)  Qualifying  Condition.  The  site 
shall  be  located  such  that  during 
repository  operation  and  closure,  (1)  the 
expected  average  radiation  dose  to 
members  of  the  public  within  any  highly 
populated  area  will  not  be  likely  to 
exceed  a  small  fraction  of  the  limits 
allowable  under  the  requirements 
specified  in  §  960.5-l(a)(l),  and  (2)  the 
expected  radiation  dose  to  any  member 
of  the  public  in  an  unrestricted  area  will 
not  be  likely  to  exceed  the  limit 
allowable  under  the  requirements 
specified  in  |  960.5-l(a)(l). 

(b)  Favorable  Conditions.  (1)  A  low 
population  density  in  the  general  region 
of  the  site. 

(2)  Remoteness  of  site  from  highly 
populated  areas. 

(c)  Potentially  Adverse  Conditions.  (1) 
High  residential,  seasonal,  or  daytime 
population  density  within  the  projected 
site  boundaries. 

(2)  Proximity  of  the  site  to  highly 
populated  areas,  or  to  areas  having  at 
least  1,000  individuals  in  an  area  1  mile 


477B4 


Federal  Register  /  Vol  4a  No.  236  /  Thursday.  December  6.  1984  /  Rules  and  Regulations 


by  1  mile  as  defined  by  the  most  recent 
decennial  count  of  tbe  U.S.  census. 

(d)  Disqualifying  Conditions.  A  site 
shall  be  disqaolified  if — 

(1)  Any  surface  facility  of  a  repository 
would  be  k}caled  in  a  highly  populated 
area;  or 

(2)  Any  surface  facility  of  a  repository 
would  be  located  adiacent  to  an  area  1 
mile  by  1  mile  having  a  population  of  not 
less  tfatan  \J0OO  individuals  as 
enumerated  by  the  most  recent  US. 
census:  or 

(3)  The  DOE  could  not  develop  an 
emergency  preparedness  program  which 
meets  the  requirements  specified  in  DOE 
Order  SSOOJ  (Reactor  and  Non-Reactor 
Facility  Emergency  Planning,  - 
Preparedness,  and  Response  Program 
lox  Department  of  Energy  Operations) 
and  related  guides  or,  when  issued  by 
the  NRC  in  10  CFR  Part  60,  Subpart  I. 
"Emergency  Planning  Criteria." 

§960.S-2-2    Sit*  Ownership  and  ControL 

(a)  Qualifying  Condition.  The  site 
shall  be  located  on  land  for  which  the 
DOE  can  obtain,  in  accordance  with  the 
requirements  of  10  CFR  60.121, 
ownership,  surface  and  subsurface 
rights,  and  control  of  access  that  are 
required  in  order  that  surface  and 
subsurface  activities  during  repository 
operation  and  closure  will  not  be  likely 
to  lead  to  radionuclide  releases  to  an 
unrestricted  area  greater^  than  those 
allowat>le  under  the  requirements 
specified  in  §  960.5-l(a)(l). 

(b)  Favorable  Condition.  Present 
ownership  and  control  of  land  and  all 
surface  and  subsurface  mineral  and 
water  rights  by  the  DOE 

(c)  Potentially  Adverse  Condition. 
Projected  land-ownership  conflicts  that 
cannot  be  successfully  resolved  through 
voluntary  purchase-sell  agreements, 
nondisputed  agency-to-agency  transfers 
of  title,  or  Federal  condemnation 
proceedings. 

§9et^2-3    MatMralogy. 

(a)  Qualifying  Condition.  The  site 
shall  be  located  such  that  expected 
meteorological  conditions  during 
repository  operation  and  closure  will  not 
be  likely  to  lead  to  radionucHde  releases 
to  an  unrestricted  area  greater  than 
thoae  allowable  under  the  requirements 
specified  in  5  960.5-1  (a)(1). 

(b)  Favorable  Condition.  Prevailing 
meteorological  conditions  such  that  any 
radioactive  releases  to  the  atmosphere 
during  repository  operation  and  closure 
would  be  effectively  dispersed,  thereby 
reducing  significantly  the  likelihood  of 
unacceptable  exposure  to  aay  member 
of  the  public  in  the  vicinity  of  the 
repository. 


(c)  Potentially  Adverse  Conditions.  (1) 
Prevailing  meteorological  conditions 
such  that  radioactive  emissions  from 
repository  operation  of  closure  could  be 
preferentially  transported  toward 
localities  in  the  vicinity  of  the  repository 
with  higher  population  densities  than 
are  the  average  for  the  region. 

(2)  History  of  extreme  weather 
phenomena — such  as  hurricanes, 
tornadoes,  severe  floods,  or  severe  and 
frequent  winter  storms — that  could 
significantly  affect  repository  operation 
or  closure. 

§960.5-2-4    Off sna  installations  and 
operations. 

(a)  Qualifying  Condition.  The  site 
shall  be  located  such  that  present 
projected  effects  from  nearby  industrial, 
transportation,  and  military  installations 
and  operations,  including  atomic  energy 
defense  activities,  (1)  will  not 
significantly  affect  repository  siting, 
construction,  operation,  closure,  or 
decommissioning  or  can  be 
accommodated  by  engineering  measures 
and  (2),  when  considered  together  with 
emissions  from  repository  operation  and 
closure,  will  not  be  likely  to  lead  to 
radionuclide  releases  to  an  unrestricted 
area  greater  than  those  allowable  under 
the  requirements  specified  in  S  960.5- 
1(a)(1). 

(b)  Favorable  Condition.  Absence  of 
contributing  radioactive  releases  from 
other  nuclear  installations  and 
operations  that  must  be  considered 
under  the  requirements  of  40  CFR  191. 
Subpart  A. 

(c)  Potentially  Adverse  Conditions.  (1) 
The  presence  of  nearby  potentially 
hazardous  installations  or  operations 
that  could  adversely  affect  repository 
operation  or  closure. 

(2)  Presence  of  other  nuclear 
installations  and  operations,  subject  to 
the  requirements  of  40  CFR  Part  190  or 
40  CFR  191,  Subpart  A,  with  actual  or 
projected  releases  near  the  maximum 
value  permissible  under  those 
standards. 

(d)  Disqualifying  Condition.  A  site 
shall  be  disqnahfied  if  atomic  energy 
defense  activities  in  proximity  to  the  site 
are  expected  to  confiict  irreconcilably 
with  repository  siting,  construction, 
operation,  closure,  or  decommissioning. 

Enviranment  *~''ftff iMftaMTs.  and 
Transportation 

§  960.S-2-S    Envtronmantal  quality. 

(a)  Qualifying  Condition.  The  site 
shall  be  located  such  that  (1)  the  quahty 
of  the  environment  in  the  affected  tirea 
during  this  and  future  generations  will 
be  adequately  protected  during 
repository  siting,  construction, 
operation,  closure,  and 


decommissioning,  and  projected 
environmental  impacts  in  the  affected 
area  can  be  mitigated  to  an  acceptable 
degree,  taking  into  account 
programmatic,  technical,  social, 
economic  and  environmental  factors; 
and  (2)  the  requirements  specified  in    ' 
§  960.5-l(a)(2)  can  be  met. 

(b)  Favorable  Conditions.  (1) 
Projected  ability  to  meet,  within  time 
constraints,  all  Federal,  State,  and  local 
procedural  and  substantive 
environmental  requirements  applicable 
to  the  site  and  the  activities  proposed  to 
take  place  thereon. 

(2)  Potential  significant  adverse 
environmental  impacts  to  present  and 
future  generations  can  be  mitigated  to 
an  insignificant  level  through  the 
application  of  reasonable  measures, 
taking  into  account  programmatic 
technical,  social,  economic,  and 
environmental  factors. 

(c)  Potentially  Adverse  Conditions.  (1) 
Projected  major  conflict  with  applicable 
Federal,  State,  or  local  environmental 
requirements. 

(2)  Projected  significant  adverse 
environmental  impacts  that  cannot  be 
avoided  or  mitigated. 

(3)  Proximity  to.  or  projected 
significant  adverse  environmental 
impacts  of  the  repository  or  its  support 
facilities  on,  a  component  of  the 
National  Park  System,  the  National 
Wildlife  Refuge  System,  the  National 
Wild  and  Scenic  Rivers  System,  the' 
National  Wilderness  Preservation 
System,  or  National  Forest  Land. 

(4)  Proximity  to,  and  projected 
significant  adverse  environmental 
impacts  of  the  repository  or  its  support 
facilities  on,  a  significant  State  or 
regional  protected  resource  area,  such 
as  a  State  park,  a  wildlife  area,  or  a 
historical  area. 

(5)  Proximity  to.  and  projected 
significant  adverse  environmental 
impacts  of  the  repository  and  its  support 
facilities  on.  a  significant  Native 
American  resource,  such  as  a  major 
Indian  religious  site,  or  other  sites  of 
unique  cultural  interest. 

(6)  Presence  of  critical  habitats  for 
threatened  or  endangered  species  that 
may  be  compromised  by  the  repository 
or  its  support  facilities. 

(d)  Disqualifying  Conditions.  Any  of 
the  following  conditions  shall  disqualify 
a  site: 

(1)  During  repository  siting, 
construction,  operation,  closure,  or 
decommissioning  the  quality  of  the 
environment  in  the  affected  area  could 
not  be  adequately  protected  or  projected 
environmental  impacts  in  the  affected 
area  could  not  be  mitigated  to  an 
acceptable  degree,  taking  into  account 
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programmatic,  technical,  social 
economic  and  environmental  factors. 

(2)  Any  part  of  the  restricted  area  or 
repository  support  facilities  would  be 
located  within  the  boundaries  of  a 
component  of  the  National  Park  System, 
the  National  Wildlife  Refuge  System,  the 
National  Wilderness  Preservation 
System,  or  the  National  Wild  and  Scenic 
Rivers  System. 

(3)  The  presence  of  the  restricted  area 
or  the  repository  support  facilities  would 
conflict  irreconcilably  with  the 
previously  designated  resource- 
preservation  use  of  a  component  of  the 
National  Park  System,  the  National 
Wildlife  Refuge  System,  the  National 
Wilderness  Preservalion  System,  the 
National  Wild  and  Scenic  Rivers 
System,  or  National  Forest  Lands,  or 
any  comparably  significant  State 
protected  resource  that  was  dedicated 
to  resource  preservation  at  the  time  of 
the  enactment  of  the  Act. 

§  960.5-2-6    Socioeconomic  Impacts. 

(a)  Qualifying  Condition.  The  site 
shall  be  located  such  that  (1)  any 
significant  adverse  social  and/or 
economic  impacts  induced  in 
communities  and  surrounding  regions  by 
repository  siting,  construction, 
operation,  closure,  and  decommissioning 
can  be  offset  by  reasonable  mitigation 
or  compensation,  as  determined  by  a 
process  of  analysis,  planning,  and 
consultation  among  the  DOE,  affected 
Slate  and  local  government 
jurisdictions,  and  affected  Indian  tribes; 
and  (2)  the  requirements  specified  in 

S  960.5-l(a)(2)  can  be  met. 

(b)  Favorable  Conditions.  (1)  Ability 
of  an  affected  area  to  absorb  the 
project-related  population  changes 
without  significant  disruptions  of 
community  services  and  without 
significant  impacts  on  housing  supply 
and  demand. 

(2)  Availability  of  an  adequate  labor 
force  in  the  affected  area. 

(3)  Projected  net  increases  in 
employment  and  business  sales, 
improved  community  services,  and 
increased  government  revenues  in  the 
affected  area. 

(4)  No  projected  substantial  disruption 
of  primary  sectors  of  the  economy  of  the 
affected  area. 

(c)  Potentially  Adverse  Conditions.  (1) 
Potential  for  significant  repository- 
related  impacts  on  community  services, 
housing  supply  and  demand,  and  the 
finances  of  State  and  local  government 
agencies  in  the  affected  area. 

(2)  Lack  of  an  adequate  labor  force  in 
the  affected  area. 

(3)  Need  for  repository-related 
purchase  or  acquisition  of  water  rights, 
if  such  rights  could  have  significant 


adverse  impacts  on  the  present  or  future 
development  of  the  affected  area. 

(4)  Potential  for  major  disruptions  of 
primary  sectors  of  the  economy  of  the 
affected  area. 

(d)  Disqualifying  Condition.  A  site 
shall  be  disqualified  if  repository 
construction,  operation,  or  closure 
would  significantly  degrade  the  quality, 
or  significantly  reduce  the  quantity,  of 
water  from  major  sources  of  ofl^site 
supplies  presently  suitable  for  human 
consumption  or  crop  irrigation  and  such 
impacts  cannot  be  compensated  for,  or 
mitigated  by,  reasonable  measures. 

§960.5-2-7    Transportation. 

(a)  Qualifying  Condition.  The  site 
shall  be  located  such  that  (1)  the  access 
routes  constructed  from  existing  local 
highways  and  railroads  to  the  site  (i) 
will  not  conflict  irreconcilably  with  the 
previously  designated  use  of  any 
resource  listed  in  §  960.5-2-5(d)  (2)  and 
(3);  (ii)  can  be  designed  and  constructed 
using  reasonably  available  technology; 
(iii)  will  not  require  transportation 
system  components  to  meet 
performance  standards  more  stringent 
than  those  specified  in  the  applicable 
DOT  and  NRC  regulations,  nor  require 
the  development  of  new  packaging 
containment  technology;  (iv)  will  allow 
transportation  operations  to  be 
conducted  without  causing  an 
unacceptable  risk  to  the  public  or 
unacceptable  environmental  impacts, 
taking  into  account  programmatic, 
technical,  social,  economic  and 
environmental  factors;  and  (2)  the 
requirements  of  S  960.5-l(a)(2)  can  be 
met 

(b)  Favorable  Conditions.  (1) 
Availability  of  access  routes  from  local 
existing  highways  and  railroads  to  the 
site  which  have  any  of  the  following 
characteristics: 

(i)  Such  routes  are  relatively  short  and 
economical  to  construct  as  compared  to 
access  routes  for  other  comparable 
siting  options. 

(ii)  Federal  condemnation  is  not 
required  to  acquire  rights-of-way  for  the 
access  routes. 

(iii)  Cuts,  fills,  tunnels,  or  bridges  are 
not  required. 

(iv)  Such  routes  are  free  of  sharp 
curves  or  steep  grades  and  are  not  likely 
to  be  affected  by  landslides  or  rock 
slides. 

(v)  Such  routes  bypass  local  cities  and 
towns. 

(2)  Proximity  to  local  highways  and 
railroads  that  provide  access  to  regional 
highways  and  railroads  and  are 
adequate  to  serve  the  repository  without 
significant  upgrading  or  reconstruction. 

(3)  Proximity  to  regional  highways. 
mainline  railroads,  or  inland  waterways 


that  provide  access  to  the  national 
transportation  system. 

(4)  Availability  of  a  regional  railroad 
system  with  a  minimum  number  of 
interchange  points  at  which  train  crew 
and  equipment  changes  would  be 
required. 

(5)  Total  projected  life-cycle  cost  and 
risk  for  transportation  of  all  wastes 
designated  for  the  repository  site  which 
are  significantly  lower  than  those  for 
comparable  siting  options,  considering 
locations  of  present  and  potential 
sources  of  waste,  interim  storage 
facilities,  and  other  repositories. 

(6)  Availability  of  regional  and  local 
carriers — truck,  rail,  and  water — which 
have  the  capability  and  are  willing  to 
handle  waste  shipments  to  the 
repository. 

(7)  Absence  of  legal  impediment  with 
regard  to  compliance  with  Federal 
regulations  for  the  transportation  of 
waste  in  or  through  the  affected  State 
and  adjoining  States. 

(8)  Plans,  procedures,  and  capabilities 
for  response  to  radioactive  waste 
transportation  accidents  in  the  affected 
State  that  are  completed  or  being 
developed. 

(9)  A  regional  meteorological  history 
indicating  that  significant  transportation 
disruptions  would  not  be  routine 
seasonal  occurrences. 

(c)  Potentially  Adverse  Conditions.  (1) 
Access  routes  to  existing  local  highways 
and  railroads  that  are  expensive  to 
construct  relative  to  comparable  siting 
options. 

(2)  Terrain  between  the  site  and 
existing  local  highways  and  railroads 
such  that  steep  grades,  sharp 
switchbacks,  rivers,  lakes,  landslides, 
rock  slides,  or  potential  sources  of 
hazard  to  incoming  waste  shipments 
will  be  encountered  along  access  routes 
to  the  site. 

(3)  Existing  local  highways  and 
railroads  that  could  require  significant 
reconstruction  or  upgrading  to  provide 
adequate  routes  to  the  regional  and 
national  transportation  system. 

(4)  Any  local  condition  that  could 
cause  the  transportation-related  costs, 
environmental  impacts,  or  risk  to  public 
health  and  safety  from  waste 
transportation  operations  to  be 
significantly  greater  than  those 
projected  for  other  comparable  siting 
options. 

Ease  and  Cost  of  Siting.  Construction, 
Operation,  and  Closure 

§  960.5-2-6    Surface  citaracteristlca. 

(a)  Qualifying  Condition.  The  site 
shall  be  located  such  that,  considering 
the  surface  characteristics  and 
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conditions  of  the  site  and  surrounding 
area,  including  surface-water  systems 
and  the  terrain,  the  requirements 
specified  in  §  960.5-l{a)(3)  can  be  met 
during  repository  siting,  construction, 
operation,  and  closiu%. 

(b)  Favorable  Conditions.  (1) 
Generally  flat  terrain. 

(2)  Generally  well-drained  terrain. 

(c)  Potentially  Adverse  Condition. 
Surface  characteristic's  that  could  lead 
to  the  flooding  of  surface  or 
underground  facilities  by  the  occupancy 
and  modification  of  flood  plains,  the 
failure  of  existing  or  planned  man-made 
surface-water  impoundments,  or  the 
failure  of  engineered  components  of  the 
repository. 

§960.5-2-9    Rock  characteristics. 

(a)  Qualifying  Condition.  The  site 
shall  be  located  such  that  (1)  the 
thickness  and  lateral  extent  and  the 
characteristics  and  composition  of  the 
host  rock  will  be  suitable  for 
accommodation  of  the  underground 
facility;  (2)  repository  construction, 
operation,  and  closure  will  not  cause 
undue  hazard  to  personnel:  and  (3)  the 
requirements  specified  in  S  960.5-l(a)(3) 
can  be  met. 

(b)  Favorable  Conditions.  (1)  A  host 
rock  that  is  sufficiently  thick  and 
laterally  extensive  to  allow  significant 
flexibility  in  selecting  the  depth, 
configuration,  and  location  of  the 
underground  facility. 

(2)  A  host  rock  with  characteristics 
that  would  require  minimal  or  no 
artificial  support  for  underground 
openings  to  ensure  safe  repository 
construction,  operation,  and  closure. 

(c)  Potentially  Adverse  Conditions.  (1) 
A  host  rock  that  is  suitable  for 
repository  construction,  operation,  and 
closure,  but  is  so  thin  or  laterally 
restricted  that  little  flexibility  is 
available  for  selecting  the  depth, 
configuration,  or  location  of  an 
underground  facility. 

(2)  In  situ  characteristics  and 
conditions  that  could  require 
engineering  measures  beyond 
reasonably  available  technology  in  the 
construction  of  the  shafts  and 
underground  facility. 

(3)  Geomechanical  properties  that 
could  necessitate  extensive 
maintenance  of  the  underground 
openings  during  repository  operation 
and  closure. 

(4)  Potential  for  such  phenomena  as 
thermally  induced  fracturing,  the 
hydration  and  dehydration  of  mineral 
components,  or  other  physical,  chemical. 
or  radiation-related  phenomena  that 
could  lead  to  safety  hazards  or  difficulty 
in  retrieval  during  repository  operation. 


(5)  Existing  faults,  shear  zones, 
pressurized  brine  pockets,  dissolution 
effects,  or  other  stratigraphic  or 
structural  features  that  could 
compromise  the  safety  of  repository 
personnel  because  of  water  inflow  or 
construction  problems. 

(d)  Disqualifying  Condition.  The  site 
shall  be  disqualified  if  the  rock 
characteristics  are  such  that  the 
activities  associated  with  repository 
construction,  operation,  or  closure  are 
predicted  to  cause  significant  risk  to  the 
health  and  safety  of  personnel,  taking 
into  account  mitigating  measures  that 
use  reasonably  available  technology. 

§960.5-2-10    Hydrology. 

(a)  Qualifying  Condition.  The  site 
shall  be  located  such  that  the 
geohydrologic  setting  of  the  site  will  (1) 
be  compatible  with  the  activities 
required  for  repository  construction, 
operation,  and  closure;  (2)  not 
compromise  the  intended  functions  of 
the  shaft  liners  and  seals;  and  (3)  permit 
the  requirements  specified  in  §  960.5- 
1(a)(3)  to  be  met. 

(b)  Favorable  Conditions.  (1)  Absence 
of  aquifers  between  the  host  rock  and 
the  land  surface. 

(2)  Absence  of  surface-water  systems 
that  could  potentially  cause  flooding  of 
the  repository. 

(3)  Availability  of  the  water  required 
for  repository  construction,  operation, 
and  closure. 

(c)  Potentially  Adverse  Condition. 
Ground-water  conditions  that  could 
require  complex  engineering  measures 
that  are  beyond  reasonably  available 
technology  for  repository  construction, 
operation,  and  closure. 

(d)  Disqualifying  Condition.  A  site 
shall  be  disqualified  if.  based  on 
expected  ground-water  conditions,  it  is 
likely  that  engineering  measures  that  are 
beyond  reasonably  available  technology 
will  be  required  for  exploratory-shaft 
construction  or  for  repository 
construction,  operation,  or  closure. 

§960.5-2-11    Tectonics. 

(a)  Qualifying  Conditions.  The  site 
shall  be  located  in  a  geologic  setting  in 
which  any  projected  effects  of  expected 
tectonic  phenomena  or  igneous  activity 
on  repository  construction,  operation,  or 
closure  will  be  such  that  the 
requirements  specified  in  §  960.5-1  (a)(3) 
can  be  met. 

(b)  Favorable  Condition.  The  nature 
and  rates  of  faulting,  if  any.  within  the 
geologic  setting  are  such  that  the 
magnitude  and  intensity  of  the 
associated  seismicity  are  significantly 
less  than  those  generally  allowable  for 
the  construction  and  operation  of 
nuclear  facilities. 


(c)  Potentially  Adverse  Conditions.  (1) 
Evidence  of  active  faulting  within  the 
geologic  setting. 

(2)  Historical  earthquakes  or  past 
man-induced  seismicity  that,  if  either 
were  to  recur,  could  produce  ground 
motion  at  the  site  in  excess  of 
reasonable  design  hmits. 

(3)  Evidence,  based  on  correlations  of 
earthquakes  with  tectonic  processes  and 
features,  (e.g..  faults)  within  the  geologic 
setting,  that  the  magnitude  of 
earthquakes  at  the  site  during  repository 
construction,  operation,  and  closure  may 
be  larger  then  predicted  from  historical 
seismicity. 

(d)  Disqualifying  Condition.  A  site 
shall  be  disqualified  if.  based  on  the 
expected  nature  and  rates  of  fault 
movement  or  other  ground  motion,  it  is 
likely  that  engineering  measures  that  are 
beyond  reasonably  available  technology 
will  be  required  for  exploratory-shaft 
construction  or  for  repository 
construction,  operation,  or  closure. 

Appendix  I— NRC  and  EPA 
Requirements  for  Postclosure 
Repository  Performance 

Under  proposed  40  CFR  Part  191.  Subpart 
B — Environmental  Standards  for  Disposal. 
§  191.13.  "Containment  Requirements", 
specifies  that  for  10.000  years  after  disposal 
(a)  releases  of  radioactive  materials  to  the 
accessible  environment  that  are  estimated  to 
have  more  than  one  chance  in  100  of 
occurring  over  a  10.000  year  period 
("reasonably  foreseeable  releases")  shall  be 
projected  to  be  less  than  the  quantities 
permitted  by  Table  2  of  that  regulation's 
Appendix;  and  (b)  for  "very  unlikely 
releases"  (i.e..  those  estimated  to  have 
between  one  chance  in  100  and  one  chance  in 
10.000  of  occurring  over  a  10,000  year  period), 
the  limits  specified  in  Table  2  would  be 
multiplied  by  10.  The  basis  fo"-  Table  2  is  an 
upper  limit  on  long  term  risks  of  1.000  health 
effects  over  10,000  years  for  a  repository 
containing  wastes  generated  from  100.000 
metric  tons  of  heavy  metal  of  reactor  fuel.  For 
releases  involving  more  than  one 
radionuclide,  the  allowed  release  for  each 
radionuclide  is  reduced  to  the  fraction  of  its 
limit  that  insures  that  the  overall  limit  on 
harm  is  not  exceeded.  Additionally,  to 
provide  confidence  needed  for  compliance 
with  the  containment  requirements  specified 
above,  S  191. 14,  "Assurance  Requirements ', 
specifies  the  disposal  of  radioactive  waste  in 
accordance  with  seven  requirements,  relating 
to  prompt  disposal  of  waste;  selection  and 
design  of  disposal  systems  to  keep  releases  to 
the  accessible  environment  as  small  as. 
reasonably  achievable;  engineered  and 
natural  barriers;  nonreliance  on  active 
institutional  controls  after  closure;  passive 
controls  after  closure;  natural  resource  areas; 
and  design  of  disposal  systems  to  allow 
future  recovery  of  wastes. 

The  guidelines  will  be  revised  as  necessary 
after  the  adoption  of  final  regulations  by  the 
EPA. 
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The  implementation  of  40  CFR  Part  191, 
Subpart  B  is  required  by  10  CFR  60.112. 10 
CFR  60.113  establishes  minimum  conditions 
to  be  met  for  engineered  components  and 
ground-water  flow;  specifically:  (1) 
Containment  of  radioactive  waste  within  tbe 
waste  packages  will  be  subelantially 
complete  for  a  period  to  l>e  determined  by  the 
NRC  taking  into  account  the  factors  specified 
in  10  CFR  60.113(b)  provided  that  such  period 
shall  be  not  less  than  300  years  nor  more  than 
1.000  years  after  permanent  closure  of  the 
geologic  repository;  (2)  the  release  rate  of  any 
radionuclide  from  the  engineered  barrier 
system  following  the  containment  period 
shall  not  exceed  one  part  in  100,000  per  year 
of  the  inventory  of  that  radionuclide 
calculated  to  be  present  at  1,000  years 
following  permanent  closure,  or  such  other 
fraction  of  the  im/entory  as  may  be  approved 
or  specified  by  the  NRC,  provided  that  this 
requirement  does  not  apply  to  any 
radionuclide  which  is  released  at  a  rate  less 
than  0.1%  of  the  calculated  total  release  rate 
limit.  The  calculated  total  release  rate  limit 
shall  be  taken  to  be  one  part  in  loaooo  per 
year  of  the  inventory  of  radioactive  waste 
originally  emplaced  in  the  underground 
facility  that  remains  after  1.000  years  of 
radioactive  decay;  and  (3)  the  geologic 
repository  shall  be  located  so  that  pre-waste- 
emplacement  ground-water  travel  time  along 
the  fastest  path  of  likely  radionuclide  travel 
from  the  disturbed  zone  to  the  accessible 
environment  shall  be  at  least  1.000  years  or 
such  other  travel  time  as  may  be  approved  or 
specified  by  the  NRC. 

The  guidelines  will  be  revised  as  necessary 
to  ensure  consistency  with  10  CFR  Part  60. 

Appendix  II— NRC  and  EPA 
Requirements  for  Preclosure  Repository 
Performance 

Under  proposed  40  CFR  Part  191,  Subpart 
A — Environmental  Standards  for 
Management  and  Storage,  Section  191.03, 
"Standards  for  Normal  Operations", 
specifies:  (1)  That  operations  should  be 
conducted  so  as  to  reduce  exposure  to 
members  of  the  public  to  the  extent 
reasonably  achievable,  taking  into  account 
technical,  social,  and  economic 
considerations:  and  (2)  that,  except  lor 
variances  permitted  for  unusual  operations 
under  Section  191.04  as  an  upper  limit, 
normal  operations  shall  be  conducted  in  such 
a  manner  as  to  provide  reasonable  assurance 
that  the  combined  annual  dose  equivalent  to 
any  member  of  the  public  due  to:  (i) 
operations  covered  by  40  CFR  Part  190.  (ii) 
planned  discharges  of  radioactive  material  to 
the  general  environment  from  operations 
covered  by  this  Subpart,  and  (iii)  direct 
radiation  from  these  operations;  shall  not 
exceed  25  millirems  to  the  whole  body,  75 
millirems  to  the  thyroid,  or  2S  millirems  to 
any  other  organ. 

The  guidelines  will  be  revised  as  necessary 
after  the  adoption  of  final  regulations  by  the 
EPA. 

The  implementation  of  40  CFR  Pari  191. 
Subpart  A  and  10  CFR  Part  20  is  required  by 
10  CFR  60.111. 10  CFR  60.111  also  specifies 
requirements  for  waste  retrieval,  if  necessary, 
including  considerations  of  design, 
backfilling,  and  schedule.  10  CFR  Part  20 


establishes  (a)  exposure  limits  for  operating 
personnel  and  (b)  permissible  concentrations 
of  radionuclides  in  uncontrolled  areas  for  air 
and  water.  The  latter  are  generally  less 
restrictive  than  40  CFR  191.  Subpart  A,  but 
may  be  limiting  under  certain  conditions  (i.e.. 
if  used  as  a  maximum  for  short  durations 
rather  than  annual  averages). 

The  guidelines  will  be  revised  as  necessary 
to  ensure  consistency  with  10  CFR  Part  60. 

Appendix  III — Application  of  the 
System  and  Technical  Guidelines  During 
the  Siting  Process 

1.  This  appendix  presents  a  table  that 
specifies  how  the  guidelines  of  Subparts  C 
and  D  are  to  be  applied  at  the  principal 
decision  points  of  the  siting  process.  The 
decision  points,  as  referenced  in  the  table, 
are  defined  as  follows: 

"Potentially  acceptable"  means  the 
decision  point  at  which  a  site  is  identified  as 
potentially  acceptable. 

"Nomination  and  recommendation"  means 
the  decision  point  at  which  a  site  is 
nominated  as  suitable  for  characterization  or 
recommended  at  a  candidate  site  for 
characterization. 

"Repository  site  selection"  means  the 
decision  point  at  which  a  site  ia 
recommended  for  the  development  of  a 
repository. 

2.  The  findings  resulUng  from  the 
application  of  a  disqualifying  condition  for 
any  particular  guideline  at  a  given  decision 
point  are  denoted  in  the  table  by  the  numeral 
1  or  2.  The  numerals  1  and  2  signify  the  types 
of  findings  that  are  required  and  are  defined 
as  follows: 

"1"  means  either  of  the  following: 

(a)  The  evidence  does  rtot  support  a  finding 
that'the  site  is  disqualified. 

or 

(b)  The  evidence  supports  a  finding  that  the 
site  is  disqualified. 


"2"  means  either  of  the  following: 

(a)  The  evidence  supports  a  finding  that  the 
site  is  not  disqualified  on  the  basis  of  that 
evidence  and  is  not  likely  to  be  disqualified. 

or 

(b)  The  evidence  supports  a  finding  that  the 
site  is  disqualified  or  is  likely  to  be 
disqualified. 

3.  The  findings  resulting  from  the 
application  of  a  qualifying  condition  for  any 
particular  guideline  at  a  given  decision  point 
are  denoted  in  the  table  by  the  numeral  3  or 
4.  The  numerals  3  and  4  signify  the  types  of 
findings  that  are  required  and  are  defined  as 
follows: 

"3"  means  either  of  the  following: 

(a)  The  evidence  does  not  support  a  finding 
that  the  site  is  not  likely  to  meet  the 
qualifying  condition. 

or 

(b)  The  evidence  supports  a  finding  that  the 
site  is  not  likely  to  meet  the  qualifying 
condition,  and  therefore  the,  site  is 
disqualified. 

"4"  means  either  of  the  following: 

(a)  The  evidence  supports  a  finding  that  the 
site  meets  the  qualifying  condition  and  is 
hkely  to  continue  to  meet  the  qualifying 
condition. 

or 

(b)  The  evidence  supports  a  finding  that  the 
site  cannot  meet  the  qualifying  condition  or  is 
unlikely  to  be  able  to  meet  the  qualifying 
condition,  and  therefore  the  site  is 
disqualified. 

4.  If  performance  assessments  are  used  to 
substantiate  any  of  the  above  findings,  those 
assessments  shall  include  estimates  of  the 
effects  of  uncertainties  in  data  and  modeling. 

5.  For  both  the  disqualifying  and  qualifying 
conditions  of  any  guideline,  a  higher  finding 
(e.g.,  a  "2"  finding  rather  than  "1")  shall  be 
made  if  there  is  sufficient  evidence  to  support 
such  a  finding. 
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Appendix  IV— Types  of  Information  for 
the  Nomination  of  Sites  as  Suitable  for 
Characterization 

The  types  of  information  specified  below 
are  those  that  the  DOE  expects  will  be 
included  in  the  evidence  used  for  evaluations 
and  applications  of  (he  guidelines  of  Subparts 
C  and  D  at  the  time  of  nomination  of  a  site  as 
suitable  for  characterization.  The  types  of 
information  listed  under  each  guideline  are 
considered  to  be  the  most  significant  for  the 
evaluation  of  that  guideline.  However,  the 
types  of  information  listed  under  any 
particular  guideline  will  be  used,  as 
necessary,  for  the  evaluation  of  any  other 
guideline.  As  stated  in  S  960.^-1-4-2.  the  DOE 
will  use  technically  conservative  assumptions 
or  extrapolations  of  regional  data,  where 
necessary,  to  supplement  this  information. 
The  information  specitied  below  will  be 
supplemented  with  conceptual  models,  as 
appropriate,  and  analyses  of  uncertainties  in 
the  data. 

Before  site-characterization  studies  and 
related  nongeologic  data  gathering  activities, 
the  evidence  is  not  expected  to  provide 
precise  information,  but  rather,  to  provide  a 
reasonable  basis  for  assessing  the  merits  or 
shortcomings  of  the  site  against  the 
guidelines  of  Subparts  C  and  D. 
Consequently,  the  types  of  information 
described  below  should  be  interpreted  so  as 
to  accommodate  differences  among  sites  and 
differences  in  the  information  acquired 
before  detailed  studies. 

The  specific  information  required  for  the 
guideline  applications  set  forth  in  Appendix 
III  of  this  Part  is  expected  to  differ  from  site 
to  site  because  of  site-speciTic  factors,  both 
with  regard  to  favorable  and  potentially 
adverse  conditions  and  with  regard  to  the 
sources  and  reliability  of  the  information.The 
types  of  information  specified  in  this 
appendix  will  be  used  except  where  the 
findings  set  forth  in  Appendix  III  of  this  part 
can  be  arrived  at  by  reasonable  alternative 
means  or  the  information  is  not  required  for 
the  particular  site. 

Section  960.4-2-1    Geohydrology. 

Description  of  the  geohydrologic  setting  of 
the  site,  in  context  with  its  geologic  setting,  in 
order  to  estimate  the  pre-waste-emplacement 


ground-water  flow  conditions.  The  types  of 
information  to  support  this  description  should 
include — 

•  Lx>cation  and  estimated  hydraulic 
properties  of  aquifers,  confining  units,  and 
aquitards. 

•  Potential  areas  and  modes  of  recharge 
and  discharge  for  aquifers. 

•  Regional  potentiometric  surfaces  of 
aquifers. 

•  Likely  flow  paths  from  the  repository  to 
locations  in  the  expected  accessible 
environment,  as  based  on  regional  data. 

•  Preliminary  estimates  of  ground-water 
travel  times  along  the  likely  flow  paths  from 
the  repository  to  locations  in  the  expected 
accessible  environment. 

•  Current  use  of  principal  aquifers  and 
State  or  local  management  plans  for  such  use. 

Section  960.4-2-2    Geochemistry. 

Description  of  the  geochemical  and 
hydrochemical  conditions  of  the  host  rock,  of 
the  surrounding  geohydrologic  units,  and 
along  likely  ground-water  paths  to  locations 
in  the  expected  accessible  environment,  in 
order  to  estimate  the  potential  for  the 
migration  of  radionuclides.  The  types  of 
information  to  support  this  description  should 
include — 

•  Petrology  of  the  rocks. 

•  Mineralogy  of  the  rocks  and  general 
characteristics  of  fracture  fillings. 

•  Geochemical  and  mechanical  stability  of 
the  minerals  under  expected  repository 
conditions. 

•  General  characteristics  of  the  ground- 
water chemistry  (e.g.,  reducing/oxidizing 
conditions  and  the  principal  ions  that  may 
affect  the  waste  package  or  radionuclide 
behavior). 

•  Geochemical  properties  of  minerals  as 
related  to  radionuclide  transport. 

Section  960.4-2-3    Rock  characteristics. 

Description  of  the  geologic  and 
geomechanicat  characteristics  of  the  site,  in 
context  with  the  geologic  setting,  in  order  to 
estimate  the  capability  of  the  host  rock  and 
surrounding  rock  units  to  accommodate  the 
thermal,  mechanical,  chemical,  and  radiation 
stresses  expected  to  l>e  induced  by  repository 
construction,  operation,  and  closure  and  by 
expected  interactions  among  the  waste,  host 


rock,  ground-water,  and  engineered 
components  of  the  repository  system.  The 
types  of  information  to  support  this 
description  should  include — 

•  Approximate  geology  and  stratigraphy  of 
the  site,  including  the  depth,  thickness,  and 
lateral  extent  of  the  host  rock  and 
surrounding  rock  units. 

•  Approximate  structrual  framework  of  (he 
rock  units  and  any  major  discontinuities 
identified  from  core  samples. 

•  Approximate  (heimal,  mechanical,  and 
(hermomechanical  properdes  of  (he  rocks. 
wi(h  consideration  of  the  effects  of  time, 
stress,  temperature,  dimensional  scale,  and 
any  major  identified  structural 
discontinuities. 

•  Estimates  of  the  magnitude  and  direction 
of  in  situ  stress  and  of  temperature  in  the 
host  rock  and  surrounding  rock  units. 

Section  960.4-2-4     Climatic  changes. 

Description  of  the  climatic  conditions  of  the 
site  region,  in  context  with  global  and 
regional  patterns  of  climatic  changes  during 
the  Quaternary  Period,  in  order  to  project 
likely  future  changes  in  climate  such  (hat 
potential  impacts  on  the  repository  can  be 
estimated.  The  types  of  information  to 
support  this  description  should  include — 

•  Expec(ed  climatic  conditions  and  cycles, 
based  on  extrapolation  of  climates  during  the 
Quaternary  Period. 

•  Geomorphology  of  the  site  region  and 
evidence  of  changes  due  to  climatic  changes. 

•  Estimated  effects  of  expected  climatic 
cycles  on  the  surface-water  and  the  ground- 
water systems. 

Section  960.4-2-5    Erosion. 

Description  of  the  structure,  stratigraphy, 
and  geomorphology  of  the  site,  in  context 
with  the  geologic  setting,  in  order  (o  estimate 
the  depth  of  waste  emplacement  and  the 
likelihood  for  erosional  processes  to  uncover 
the  waste  in  less  (han  one  million  years.  The 
types  of  information  to  support  this 
description  should  include — 

•  Depth,  thickness,  and  lateral  extent  of 
the  host  rock  and  (he  overlying  rock  uni(s. 

•  Li(hology  of  (he  s(ratigraphic  uni(s  above 
the  host  rock. 

•  Nature  and  rates  of  geomorphic 
processes  during  (he  Quaternary  Period. 

Section  960.4-2-6    Dissolution. 

Description  of  the  stratigraphy,  structure, 
hydrology,  and  geochemistry  of  the  site,  in 
context  with  the  geologic  setting,  to  delineate 
the  approximate  limKs  of  subsurface  rock 
dissolution,  if  any.  This  description  should 
include  such  information  as  the  following: 

•  The  stratigraphy  of  the  site,  including 
rock  units  largely  comprised  of  water-soluble 
minerals. 

•  The  approximate  exten(  and 
configura(ion  of  features  indica(ive  of 
dissolu(ion  within  the  geologic  setting. 

Section  960.4-2-7    Tectonics. 

Description  of  the  tectonic  setting  of  the 
site,  in  context  with  its  geologic  setting,  in 
order  to  project  the  tectonic  stability  of  the 
site  over  the  next  10,000  years  and  to  identify 
tectonic  features  and  processes  that  could  be 
reasonably  expected  (o  have  a  po(en(ially 
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adverse  effect  on  the  performance  of  the 
repository.  The  types  of  information  to 
support  this  description  should  include — 

•  The  tectonic  history  and  framework  of 
the  geologic  setting  and  the  site. 

•  Quaternary  faults  in  the  geologic  setting, 
including  their  length,  displacement,  and  any 
information  regarding  (he  age  of  latest 
movement. 

•  Active  tectonic  processes,  such  as  uplift, 
diapirism,  tilting,  subsidence,  faulting,  and 
volcanism. 

•  Estimate  of  the  geothermal  gradient. 
■  Estimate  of  the  regional  in  situ  stress 

field. 

•  The  historical  seismicity  of  the  geologic 
setting. 

Section  960.4-2-8    Human  interference. 

Section  960. 4-2-8- 1    Natural  resources. 

Description  of  the  mineral  and  energy 
resources  of  the  site,  in  order  to  project 
whether  past  or  future  exploration  and 
recovery  could  have  a  potentially  adverse 
effect  on  (he  performance  of  (he  reposKory. 
The  (ypes  of  informa(ion  (o  support  this 
description  should  include — 

•  Known  occurrences  of  energy  and 
mineral  resources,  including  ground  water. 

•  Estimates  of  the  present  and  projected 
value  of  these  resources  compared  with 
resources  contained  in  other  areas  of  similar 
size  in  the  geologic  setting. 

•  Past  and  present  drilling  and  mining 
operations  in  the  vicinity  of  the  site. 

Section  960.4-2-8-2    Site  ownership  and 
control. 

Description  of  the  ownership  of  land  for  the 
geologic-repository  operations  area  and  the 
controlled  area,  in  order  to  evaluate  whether 
the  DOE  can  obtain  ownership  of,  and 
control  access  to,  the  site.  The  types  of 
information  to  support  this  description  should 
include — 

•  Present  land  ownership. 

Section  960.5-2-1    Population  density  and 
distribution. 

Description  of  the  population  density  and 
distribution  of  the  site  region,  in  order  to 
identify  highly  populated  areas  and  the 
nearest  1  mile  by  1  mile  area  having  a 
population  greater  than  1,000  persons.  The 
types  of  information  to  support  this 
description  should  include — 

•  The  most-recent  U.S.  census,  including 
population  composition,  distribution,  and 
density. 

Section  960.5-2-2    Site  ownership  and 
control. 

Description  of  current  ownership  of  land, 
including  surface  and  subsurface  mineral  and 
water  rights,  in  order  (o  evaluate  whether  the 
DOE  can  obtain  control  of  land  within  the 
projected  res(ric(ed  area.  The  types  of 
informa(ion  to  support  this  description  should 
include — 

•  Present  land  ownership. 

Section  960.5-2-3    Meteorology. 

The  meteorological  se((ing,  as  de(ermined 
from  the  closest  recording  station,  in  order  to 
project  meteorological  conditions  during 
repository  operation  and  closure  and  their 


potential  effec(s  on  (he  (ransport  of  airborne 
emissions.  The  types  of  information  to 
support  this  description  should  include — 

•  Wind  and  atmospheric-dispersion 
characteristics. 

•  Precipitation  charac(eris(ics. 

•  Extreme  weather  phenomena. 

Section  960.5-2-4    Offsite  installations  and 
operations. 

Description  of  offsite  ins(alla(ions  and 
operations  in  the  vicinity  of  (he  site  in  order 
to  estimate  their  projected  effects  on 
repository  construction,  operation,  or  closure. 
The  types  of  information  to  support  this 
description  should  include — 

•  Location  and  nature  of  nearby  industrial, 
transportation,  and  military  installations  and 
operations,  including  atomic  energy  defense 
activities. 

Section  960. 5-2-5    En  v  iron  wen  tal  quality. 

Description  of  environmental  conditions  in 
order  to  estimate  potential  impacts  on  public 
health  and  welfare  and  on  environmental 
quality.  The  types  of  information  (o  support 
this  descrip(ion  should  include — 

•  Applicable  Federal,  S(a(e,  and  local 
procedural  and  subs(an(ive  environmen(al 
requirements. 

•  Existing  air  quality  and  trends. 

•  Existing  surface-water  and  ground-water 
quality  and  quantity. 

•  Existing  land  resources  and  uses. 

•  Existing  terrestrial  and  aquatic 
vegetation  and  wildlife. 

•  Location  of  any  identified  critical 
habitats  for  threatened  or  endangered 
species. 

•  Existing  aesthetic  characteristics. 

•  L,ocation  of  components  of  the  National 
Park  System,  the  National  Wildlife  Refuge 
System,  the  National  Wild  and  Scenic  Rivers 
System,  the  National  Wilderness 
Preservation  System,  or  National  Forest 
Land. 

•  Location  of  significant  State  or  regional 
protected  resource  areas,  such  as  State  parks, 
wildlife  areas,  or  his(orical  areas. 

•  location  of  significant  Native  American 
resources  such  as  major  Indian  religious 
sites,  or  other  sites  of  unique  cultural  interest. 

Section  960.5-2-6    Socioeconomic  impacts. 

Description  of  the  socioeconomic 
conditions  of  the  site,  including  population 
density  and  distribution,  economics, 
community  services  and  facilities,  social 
conditions,  and  fiscal  and  government 
structure,  in  order  to  estimate  the  impacts 
that  might  result  from  site  characterization 
and  from  the  development  of  a  repository  at 
that  site.  The  types  of  information  to  support 
(his  descrip(ion  should  include — 

•  Popula(ion  composKion,  densi(y.  and 
distribution. 

•  Economic  base  and  economic  activity. 
including  major  sectors  of  local  economy. 

•  Employment  distribution  and  trends  by 
economic  sector. 

■   •  Resource  usage. 

•  Community  services  and  infrastructure, 
including  trends  in  use  and  current  capacity 
utilization. 

•  Housing  supply  and  demand. 

•  Life  style  and  indicators  of  the  quality  of 
life. 


•  Existing  social  problems. 

•  Sources  of,  and  trends  in,  local 
government  expenditures  and  revenues. 

Section  960.5-2-7    Transportation. 

Descrip(ion  of  the  transportation  facilities 
in  the  vicinity  of  the  site  in  order  to  evaluate 
existing  or  required  access  routes  or 
improvements.  The  (ypes  of  informa(ion  (o 
8uppor(  this  description  should  include — 

•  Elstimates  of  the  overall  cost  and  risk  of 
transporting  waste  (o  (he  site. 

•  Description  of  the  road  and  rail  network 
between  the  site  and  the  nearest  Interstate 
highways  and  major  rail  lines:  also, 
description  of  the  waterway  system,  jf  any. 

•  Analyses  of  the  adequacy  of  the  existing 
regional  transportation  network  to  handle 
waste  shipments:  the  movement  of  supplies 
for  repository  construction,  operation,  and 
closure;  removal  of  nonradioactive  waste 
from  (he  si(e:  and  (he  (ransporiation  of  the 
labor  force. 

•  Improvements  anticipated  to  be  required 
in  the  transportation  network  and  their 
feasibility,  cost,  and  environmental  impacts. 

•  Compatibility  of  the  required 
transportation  network  improvements  with 
the  local  and  regional  transportation  and 
land-use  plans. 

•  Analysis  of  weather  impacts  on 
transportation. 

•  Analysis  of  emergency  response 
requirements  and  capabilities  related  to 
transportation. 

Section  960.5-2-8    Surface  characteristics. 

Description  of  the  surface  characteristics  of 
the  site,  in  order  to  evaluate  whether 
repository  construction,  operation,  and 
closure  are  feasible  on  the  basis  of  site 
characteristics  that  influence  those  activities. 
The  types  of  information  to  support  this 
description  should  include — 

•  Topography  of  the  site. 

•  Existing  and  planned  surface  bodies  of 
water. 

•  Definition  of  areas  of  landslides  and 
other  potentially  unstable  slopes,  pooriy 
drained  material,  or  materials  of  low  bearing 
s(reng(h  or  of  high  liquefac(ion  po(en(iaL 

Section  960.5-2-9    Rock  characteristics. 

Description  of  the  geologic  and 
gcomechanical  characteris(ic8  of  the  site,  in 
context  with  the  geologic  setting,  in  order  to 
project  the  capability  of  the  host  rock  and  the 
surrounding  rock  units  to  provide  the  space 
required  for  the  underground  facility  and  safe 
underground  openings  during  repository 
construction,  operation,  and  closure.  The 
types  of  information  to  support  this 
description  should  include — 

•  Depth,  thickness,  and  lateral  extent  of 
the  hos(  rock. 

•  S(ratigraphic  and  structural  features 
within  the  host  rock  and  adjacent  rock  units. 

•  Thermal,  mechanical,  and 
thermomechanical  properties  and 
constructibility  characteristics  of  (he  rocks. 
wi(h  considera(ion  of  (he  effects  of  time, 
stress,  temperature,  dimensional  scale,  and 
any  major  identified  structural 
discontinuities. 

•  Fluid  inclusions  and  gas  conten(  in  the 
hos(  rock. 
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•  Estimates  of  the  mayoitude  and  direction 
of  in  situ  strcM  and  of  tenpentura  ia  the 
host  rock. 

SecUon  960.5-2-10    Hydrology. 

Description  of  the  hydrology  of  the  site,  in 
context  with  its  geologic  setting,  in  order  to 
project  compatibility  with  repository 
constructioa  operation,  and  closure.  The 
types  of  information  to  support  this 
description  should  include— 


•  Surface-water  systems,  including 
recharge  and  rtinoff  characteristics,  and 
potential  for  flooding  of  the  repository. 

•  Nature  and  location  of  aquifers, 
conflning  units,  and  aquitards. 

•  Potentiometric  surfaces  of  aquifers. 

•  Hydraulic  properties  of  geohydrologic 
units. 

Section  960.5-2-11    Tectonics. 

Description  of  the  tectonic  setting  of  the 
site,  in  context  with  the  regional  setting,  in 


order  to  estimate  any  expected  effects  of 
tectonic  activity  oo  repository  construction, 
operation,  or  closure.  The  types  of 
information  to  support  this  description  should 
include — 

•  Quaternary  faults. 

•  Active  tectonic  processes. 

•  Preliminary  estimates  of  expected  ground 
motion  caused  by  the  maximum  potential 
earthquake  within  the  geologic  setting. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Dociist  No.  N-«4-1470;  FR-20481 

Prototope  Cost  Determinations  Issued 
Under  the  United  States  Housing  Act 
of  1937 

aocncy:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

action:  Notice  of  prototype  cost 
determinations.  ^ 

SUtMiAllY:  This  Notice  establishes 
prototype  cost  limits  for  the 
development  of  public  housing  new 
construction  projects  under  the  United 
States  Housing  Act  of  1937.  The 
prototype  cost  determinations  stated  in 
this  Notice  supersede  the  prototype  cost 
schedules  published  on  January  20, 1984 
(49  FR  2608)  and  all  amendments  and 
additions  to  such  schedules  published 
before  the  date  of  this  Notice.  The 
prototype  costs  for  Indian  housing  are 
not  included  in  this  Notice.  These  costs 
will  be  polished  separately. 
TOR  FUirrHER  INFOmiATION  CONTACT 
Raymond  W.  Hamilton,  Director, 
Development  Division,  Office  of  Public 
Housing,  Room  4220,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington.  O.C 
20410.  telephone  (202)  755-5282.  (This  is 
not  a  tool-free  oumba.) 
SUWLEMENTARY  INFORMATION:  Section 
6(b)  of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437d)  requires  HUD  to  - 
determine  costs  in  different  areas  for 
construction  and  equipment  (prototype 
costs)  of  new  dweUing  units  suitable  for 
occupancy  by  low-income  families.  This 
determination  must  be  made  at  least 
once  a  year  and  published  in  the  Federal 
Register.  The  prototype  costs  constitute 
a  limit  on  development  cost  for  the 
constrnction  and  equipment  of  new 
public  housing  projects. 

The  schedules  in  this  Notice  represent 
the  annual  update  of  per  unit  prototype 
cost  limits  for  development  of  Public 
Housing  under  24  CFR  Part  941 
(S  941.204).  The  cost  determinations  are 
based  on  actual  public  housing  and 
insured  multifamily  project  data  from 
HUD  Field  Offices  and  construction  cost 
information  published  by  the  private 
sector  of  the  housing  industry, 

HUD  also  adopts  special  prototype 
costs  for  the  development  of  Indian 
housing.  While  public  and  Indian 
prototype  costs  have  been  published 
together  in  past  proceedings,  this  Notice 
only  establishes  prototype  costs  for 


public  housing.  Indian  housing  prototype 
costs  will  be  published  separately.  Until 
that  publication  becomes  effective,  the 
Indian  prototype  costs  published 
December  7, 1982  (47  FR  55136)  shall 
remain  in  effect. 

Since  section  6(b)  of  the  Act  provides 
that  the  prototype  costs  shall  become 
effective  upon  publication  in  the  Federal 
Register,  this  Notice  is  effective  today, 
the  day  of  publication. 

The  following  factors  were  considered 
in  developing  prototype  costs: 

1.  Prototype  cost  comprise  the  cost  of 
dwelling  structures  (Account  No.  1460) 
and  dwelling  equipment  (Account  No. 
1465),  as  described  in  HUD  Low-Rent 
Housing  Accounting  Handbook  7510.1, 
Chapter  3,  Section  15,  and  include  a  pro 
rata  share  of  the  builders'  fee  and 
overhead,  insurance,  social  security, 
sales  tax,  and  bonds. 

2.  Prototype  costs  do  not  include  the 
costs  of  site  acquisition,  site 
improvement,  nondwelling  structures  or 
spaces  (and  equipment),  planning 
(architectural-engineering  fees,  permit 
fees,  inspection,  and  similar  costs), 
relocation,  interest  or  PHA 
administrative  costs,  all  of  which  are 
described  in  HUD  Low-Rent  Housing 
Accounting  Handbook  7510.1,  Chapter  3. 
Section  15. 

3.  Section  6(b)  of  the  Act  identifies  the 
factors  the  Secretary  is  to  consider  in 
determining  prototype  costs,  which 
include  such  things  as  the  effectiveness 
of  existing  cost  limits  in  the  area,  advice 
of  local  housing  producers, 
maximization  of  energy  conservation  for 
heating,  lighting  and  other  purposes,  and 
the  extra  durabibty  required  for  safety, 
security  and  economical  maintenance  of 
the  housing.  (See  42  U.S.C.  1437d.) 

4.  Prototype  costs  are  ceiling  amounts 
that  may  be  approved  for  dwelling 
construction  and  equipment  costs  of  a 
particular  project.  Public  housing 
developed  under  Part  941  also  requires 
compliance  with  applicable  HUD 
Minimum  Property  Standards  and 
planning  and  design  criteria  described 
in  HUD  Public  Housing  Development 
Handbooks  7417.1  and  7417.1  REV-1. 

Written  comments  will  be  considered, 
and  additional  amendments  will  be 
published,  if  the  Department  determines 
that  acceptance  of  the  comments  is 
appropriate.  Comments  with  respect  to 
the  cost  limits  for  a  given  location 
should  be  sent  to  the  local  HUD  office 
having  jurisdiction  for  that  location.  A 
list  of  these  offices  follows: 

Region  1 

Connecticut:  Dept.  of  HUD,  One 
Hartford  Square  West.  Hartford.  CT 
06104-2943 


Massachusetts:  Dept.  of  HUD,  Room  800, 
John  F.  Kennedy  Building,  Boston,  M/ 
02203-0801 

New  Hampshire:  Dept.  of  HUD,  Norris- 
Cotton  Federal  Bldg.,  275  Chestnut 
Street,  Manchester,  NH  03103-2487 

Maine:  As  above  ' 

Vermont:  As  above 

Rhode  Island:  Dept.  of  HUD.  Room  330, 
John  O.  Pastore  Federal  Building  and 
U.S.  Post  Office,  Providence.  Rl  02903- 
1745 

Region  II 

New  Jersey:  Dept.  of  HUD,  Gateway 

Bldg.  No.  1,  Raymond  Plaza,  Newark, 

NI 07102-5504 
New  York:  Dept.  of  HUD,  26  Federal 

Plaza,  New  York,  NY  10278-0068 

Dept.  of  HUD,  Statler  Bldg.,  107 
Delaware  Avenue,  Buffalo,  NY 
14202-2986 
Caribbean:  Dept.  of  HUD,  Federico 

Degetau  Federal  Bldg.,  U.S. 

Courthouse,  Room  428,  Carlos  E. 

Chardon  Avenue,  Hato  Rey,  PR  00918- 

2276 

Regton  III 

Delaware:  Dept.  of  HUD,  625  Walnut 

Street.  Philadelphia.  PA  19106-3392 
District  of  Columbia:  Dept.  of  HUD. 

Universal  North  Bldg..  1875 

Connecticut  Ave..  Washington,  D.C. 

20009-5768 
Maryland:  Dept.  of  HUD,  Equitable 

Bldg.,  10  North  Calvert  Street 

Baltimore,  MD  21202-1865 
Pennsylvania:  Dept.  of  HUD,  625  Walnut 

Street.  Philadelphia.  PA  19106-3392 

Dept.  of  HUD.  445  Fort  Pitt  Blvd., 

Pittsburgh,  PA  15219-1361 
Virginia:  Dept.  of  HUD,  701  East 

Franklin  Street,  Richmond.  VA  23219- 

2561 
West  Virginia:  Dept.  of  HUD.  Kanawah 

Valley  Blvd..  Capitol  and  Lee  Streets. 

Charleston,  WV  25391-1794 

Region  IV 

Alabama:  Dept.  of  HUD,  Daniel  Bldg.,  15 

South  20th  Street,  Birmingham,  AL 

35233-2096 
Florida:  Dept  of  HUD,  325  West  Adams 

Street,  Jacksonville,  FL  32202-4303 
Georgia:  Dept.  of  HUD.  75  Spring  Street 

SW..  Atlanta.  GA  30303-3109 
Kentucky:  Dept.  of  HUD,  539  River  City 

Mall,  P.O.  Box  1044.  Louisville.  KY 

40201-1044 
Mississippi:  Dept.  of  HUD.  100  W. 

Capital  Street.  Jackson.  MS  39269- 

1016 
North  Carolina:  Dept.  of  HUD.  415  North 

Edgeworth  Street,  Greensboro,  NC 

27401-2107 
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South  Carolina:  Dept.  of  HUD,  1835-45 

Assembly  Street,  Columbia,  SC  29201- 

2480 
Tennessee:  Dept.  of  HUD,  1  Commerce 

Place,  Suite  1600,  Nashville,  TN 

37239-1600 

Dept.  of  HUD,  1111  Northshore  Drive, 
Knoxville,  TN  37919-4090 

Region  V 

Illinois:  Dept.  of  HUD,  300  South  Wacker 

Drive  Chicago,  ILL.  60606-5680 
Indiana:  Dept.  of  HUD,  P.O.  Box  7047, 

151  North  Delaware  Street 

Indianapolis,  IN  46204-2526 
Michigan:  Dept.  of  HUD,  477  Michigan 

Ave..  Detroit.  MI  48226-2592 

Dept  of  HUD,  2922  Fuller  Avenue  NE., 
Grand  Rapids,  MI  49505-3409 
Minnesota:  Dept.  of  HUD,  220  South 

Second  Street,  Minneapolis  MN 

55401-2195 
Ohio:  Dept.  of  HUD.  200  North  High 

Street,  Columbus,  OH  43215-2499 

Dept.  of  HUD,  777  Rockwell  Avenue, 
Cleveland,  OH  44114-1670 
Wisconsin:  Dept  of  HUD.  744  North 

Fourth  Street,  Milwaukee,  WI  53203- 

2290 

Region  VI 

Arkansas:  Dept.  of  HUD,  300  West 

Capitol.  Suite  700.  Little  Rock,  AR 

72201-3523 
Louisiana:  Dept.  of  HUD,  1661  Canal 

Street,  New  Orieans,  LA  70172-0288 
New  Mexico:  Dept  of  HUD.  1403 

Slocum,  P.O.  Box  20050  Dallas,  TX 

75207-0050 
Oklahoma:  Dept  of  HUD,  200  NW.  5th 

Street  Oklahoma  City.  OK  73102-3202 


Texas:  Dept.  of  HUD,  221  W.  Lancaster, 
P.O.  Box  2905,  Fort  Worth.  TX  76113- 
2905 

Dept.  of  HUD.  800  Dolorosa,  P.O.  Box 
9163  San  Antonio,  TX  78285-3301 

Region  VII 

Iowa:  Dept.  of  HUD.  210  Walnut  Street 

Des  Moines,  LA  50309-2155 
Kansas:  Dept.  of  HUD,  1103  Grand  Ave.. 

Kansas  City,  MO  64106-2496 
Missouri:  Dept.  of  HUD,  210  North 

Tucker  Blvd.,  St  Louis.  MO  63101- 

1997 
Nebraska:  Dept.  of  HUD,  210  South  16th 

Street  Omaha,  NE  68102-1622 

Region  VIII 

Colorado:  Dept.  of  HUD,  1405  Curtis 
Street.  Denver.  CO  80202-2349 

Montana:  As  above 

North  Dakota:  As  above 

South  Dakota:  Dept.  of  HUD,  1405  Curtis 
Street.  Denver.  CO  80202-2349 

Utah:  As  above 

Wyoming:  As  above 

Region  IX  ^ 

Arizona:  Dept.  of  HUD,  Federal  Building. 
450  Golden  Gate  Avenue,  P.O.  Box 
36003,  San  Francisco.  CA  94102-3448 
California:  As  above 
Dept.  of  HUD.  2500  Wilshire 
Boulevard,  Los  Angeles,  CA  90057- 
4361 
Dept  of  HUD,  545  Downtown  Plaza, 
P.O.  Box  1978,  Suite  25a 
Sacramento,  CA  95809-1978 
Guam:  Dept.  of  HUD,  Federal  Building, 
450  Golden  Gate  Avenue,  P.O.  Box 
36003,  San  Francisco,  CA  94102-3448 


Hawaii:  Dept.  of  HUD,  300  Ala  Moana 
Boulevard,  Suite  3318,  Honolulu,  HI 
96813-^991 

Nevada:  Dept.  of  HUD,  Federal  Building, 
450  Golden  Gate  Avenue,  P.O.  Box 
36003,  San  Francisco,  CA  94102-3448 

Region  X 

Alaska:  Dept.  of  HUD,  701  C  Street, 

Module  G,  Anchorage,  AK  99513-0001 
Oregon:  Dept.  of  HUD.  520  SW  Sixth 

Avenue,  Portland,  OR  97204-1596 
Washington:  Dept.  of  HUD,  403  Arcade 

Plaza  Building,  1321  Second  Ave.. 

Seattle.  WA  98101-2054 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  required 
by  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321-4347)  is  unnecessary 
since  statutorily  required  prototype 
costs  are  categorically  excluded  under 
24  CFR  50.20(1). 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is:  14.146. 
Low  Income  Housing-Assistance 
Program  (public  housing). 

The  prototype  per  unit  cost  schedules 
for  all  prototype  cost  areas,  issued 
under  24  CFR  Part  941,  Prototype  Cost 
Limits  for  Low-Income  PubUc  Housing 
are  hereby  established  as  shown  on  the 
tables  set  forth  below  entitled 
"Prototype  Per  Unit  Cost  Schedule- 
Regions  I  through  X." 

(Sec.  7(d).  Department  of  HUD  Act.  42  U.S.C. 
353S(d):  sec.  6(b).  U.S.  Housing  Act  of  1937, 42 
U.S.C.  1437d(b)) 

Dated:  November  30. 1984. 
Wanen  T.  Undquist, 
Assistant  Secretary  for  Public  and  Indian 
Housing. 

aauNQ  ooec  4>i«-ss-a 
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PROTOTYPE  PCR  UMII  COST  SCHEDULE 


NUMBEn  or  BEDROOMS 
I  3  3 


PROTOTYPE  PER  UNIT  COST  SCHEDULE 

NUMBER  OF  BEDROOMS 

o       »       a 


s. 


■ESION  I 


MAINE 


CONNECTICUT 

HARTFORD 

DETACHED  AND  SEMIDETACHCO- 

ROW  OMEL LINGS 

MALKUP - 

ELEVATOR-STRUCTURE-' 

NEW  MILFORD 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

NEW  HAVEN 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

BRIDGEPORT 

DETACHED  AND  SEMIOETACHEO- 

HOW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

NEW  LONDON 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

WINDHAM 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

E  LEVATOR- STRUCTURE 

RIOGEFIELD 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

NORWICH 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 


BANGOR 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

AUGUSTA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

BRUNSWICK 

DETACHED   AND   SEMIDETACHED- 
ROW  DWELL  II4GS 

WALKUP 

ELEVATOR- STRUCTURE 

LEWISTON 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

E  LE VATOR-STRUCTURE 

PORTLAND 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

WATERVILLE 

DETACHED  AND  SEMIDETACHED- 
HOW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


MASSACHUSETTS 

BOSTON 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

WORCESTER 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

FALL  RIVER 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


27, 
25, 
23. 
30. 

26. 
24. 
22. 
39. 

2C. 

24. 
22. 
79. 

27. 
24. 
22. 
30. 

27. 
24. 
23. 
30. 

27. 
24. 
23. 
30. 

32. 
29. 

2a. 

35. 

2«. 
24. 
22. 
30. 


750 
200 
550 
t50 

SCO 
ISO 
550 
900 

650 
000 
550 
900 

050 
ISO 
50O 
90O 

050 
450 
500 
500 

050 
450 
900 
50O 

450 
GOO 

350 
150 

950 
200 
6SO 

350 


27. 
24. 
31. 
SB 

2*. 
24. 
23. 
30. 

2a. 

24. 
22. 

31. 

28, 
24, 
22. 
29. 

28. 
24. 
23, 
39 

27 
24 
22 
29 


450 
3SO 
700 
•SO 

,450 
.990 
.300 
.900 

.250 
,700 
,850 
.250 

250 
70O 
650 
750 

250 
700 
050 
750 

200 
10O 
OOO 
950 


27.650 
25.900 
25.400 
38.150 

26.350 
24.850 
24. ISO 
37.050 

26.750 
25.300 
24.800 
3S.650 


33.  ISO 
30. OOO 
29.  150 
35. OOO 

3I.800 
38.800 
27.850 
34.5SO 

31.900 
28.800 
27.850 
34.550 

32.400 
28.800 
27.70O 
35.350 

32.500 
29.350 
27.800 
35.300 

32.500 
29.350 
28.350 
35.300 

38.900 
35.40O 
35.050 
40.800 

32 . 450 
28.950 
27.900 
35.  150 


32.950 
29.000 
26.800 
33.400 

33.750 
39.650 
28.700 
36.000 

33.600 
29 . 450 
28.30O 
36.450 

33.600 
29.450 
27.950 
.34 .  700 

33.600 
29.450 
28.600 
34.650 

32.500 
28.650 
27.300 
35. too 


32.800 
30.850 
30.350 
44.350 

31.400 
29.700 
29.100 
43.450 

32.000 
30.050 
29.250 
4  1.450 


36.400 
33.600 
32.90O 
44.400 

35. 10O 
33. OOO 
31.550 
43.950 

39. ISO 
32.000 
31.400 
43.950 

3S.BSO 
32.  OOO 
31.500 
44.850 

35 . 850 
32.750 
31.500 
44 . 850 

35 .  850 
32.750 
32.200 
44.850 

43.000 
39.450 
39.650 
51.700 

35.850 
32.300 
31.700 
44.60O 


34.750 
32.100 
30.500 
42. ISO 

37.350 
33.050 
32.800 
45.60O 

37. OOO 
33.850 
32.40O 
46.000 

37.000 
32.850 
32.  150 
43.750 

37.000 
33.850 
32.550 
43.750 

35.900 
31.700 
31. 100 
44.250 


36.3O0 
34.350 
33.600 
56. 150 

34.850 
33.050 
32.350 
64.700 

35 . 550 
33.650 
32.850 
52.500 


43 . 650 
39.850 
39.2SO 


43.050 
38.  ISO 
37.450 


42.200 
38. 150 
37.600 


42.850 
38. 150 
37.200 


42.700 
39.  too 
37 . 450 


42.700 
39. 100 
3B.050 


51.400 
46.90O 
47.050 


42.750 
38 . 350 
37.650 


4  1.40O 
38 .  350 
36. OOO 


44.900 
39.650 
38.450 


44 . 350 

39.200 
38.250 


44 . 350 
39.200 
37.90O 


44.350 
39.300 
38.500 


43.000 
37.900 
36 .  650 


43.450 
40.950 
40.100 


41.500 
39.250 
38.250 


42.300 
40.050 
39.100 


52.550 
47.850 
45.250 


50.550 
45 . 850 
42.950 


SO. 900 
45 . 850 
43.300 


51.600 
45.850 
43. 100 


51.800 
46.950 
43.350 


51.80O 
46.950 
44. 150 


62.000 
56.5O0 
54.550 


51.550 
46.000 
43.350 


49.900 
46. ISO 
41.850 


53.850 
47 . 550 
44,800 


53.450 
47.250 
44.350 


53 . 450 
47.250 
44.000 


53.450 
47.250 
44.750 


51.800 
49.800 
42.5O0 


52.250 
49.350 
48.350 


50.  ISO 
47.40O 
46, ISO 


50.950 
48.100 
47.300 


58.50O 
53.300 
49. BOO 


56.250 
51. 10O 
47,750 


56.550 
51. 100 
47.750 


57.300 
51.  100 
47.550 


57.550 
52.350 
47.800 


57.550 
52 . 350 
48.700, 


68 . 650 
63.05O 
60.000 


57.300 
51.450 
47 . 850 


S5.350 
5 1 . 250 
46. OOO 


59 . 950 
52 . 950 
49.250 


59.300 
52.300 
48.500 


59.300 
53.300 
48.100 


59.300 
53.300 
48.950 


57.350 
50.800 
46.650 


58.050 
54.850 
53.600 


55.650 
53.650 
51.300 


56.700 
53.550 
52.60O 


•1.20O 
55.900 
52. 150 


58.900 
53.200 
49.900 


59. 150 
53.300 
49.900 


60.050 
53.200 
49,750 


60.  100 
54.800 
50.  100 


60.  100 
54.800 
51. 150 


72.  100 
65 . 850 
63. 150 


59.950 
53.450 
50.050 


57.700 
53.600 
48.350 


62.550 
55.  150 
51.750 


62.200 
54.750 
51.250 


62.300 
54.750 
50.800 


62.200 
54 . 750 
51.600 


60.000 
53.  100 
49,150 


6O.80O 
57.300 
56.350 


58 . 350 
55. OOO 
53.800 


REGION  I --CONTINUED 


NEW  HAMPSHIRE 

-  MANCHESTER 

DETACHED  AND  SEMIOCTACHCO- 

*S»OW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

CONCORD 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE-- 

DOVER 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

KEENE 

DETACHED  AND  SEMIDETACHED- 

POW  DWELLINGS 

WAl,KUP 

ELEVATOR-STRUCTURE 

NASHUA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

PORTSMOUTH 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 


RHODE  ISLAND 

PROVIDENCE 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR  -  STRUCTURE 


A. 


VERMONT 

BURLINGTON 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

BENNINGTON 

DETACHED  AND  SEMIDETACHED-' 

ROW  DWELLINGS ■ 

WALKUP ■ 

ELEVATOR-STRUCTURE ■ 

BRATTLEBORO 

DETACHED  ANO  SEMIDETACHED-' 

ROW  DWELLINGS ■ 

WALKUP ■ 

ELEVATOR  -STRUCTURE ■ 

MONTPELIER 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS • 

WALKUP 

ELEVATOR-STRUCTURE ' 

RUTLAND 

DETACHED  ANO  SEMIDETACHED-' 

ROW  DWELLINGS • 

WALKUP 

ELEVATOR -STRUCTURE • 


23. 
33. 

19. 
38. 

35. 

24. 

20. 
27. 

23. 

31. 
18. 
38. 

24. 
23. 

20. 
25. 

33. 
22. 

20. 
28. 

34. 
33, 

20, 
28, 


550 
550 

650 
050 

350 
050 
550 
950 

050 
850 
950 
750, 

200 
050 
150 
600 

550 
550 
250 
ISO 

800 
700 
650 
650 


3O.05O 
26.200 
24.200 
34. 100 


24. 
23 
31 
31 

34. 
23. 
21. 
31. 

24. 
23. 
21. 

31. 

23. 
23. 
20. 

31. 

23. 
33. 

ao. 

31. 


200 

900 

ISO 

.400 

200 
900 
150 
750 

200 
900 
ISO 
750 

800 
100 
550 
750 

950 
500 
850 
950 


59.300 
56.05O 
55.050 


REGION  II 
NEW  JERSEY 

CAMDEN 

DETACHED  AND  SEMIDETACHED 37.650 

ROW  DWELLINGS 25.000 

WALKUP - 23.  400 

ELEVATOR-STRUCTURE - - 34.750 

ATLANTIC  CITY 

DETACHED  ANO  SEMIDETACHED 27.200 

ROW  DWELLINGS - 24,350 

WALKUP - - - 22. 900 

ELEVATOR-STRUCTURE 33.200 

BURLINGTON 

DETACHED  AND  SEMIDETACHCD 27,600 

ROW  DWELLINGS 24,750 

WA  LKUP 23. 600 

ELEVATOR  -  STRUCTURE 34. 900 

GLOUCESTER 

DETACHED  ANO  SEMIDETACHCD 27.200 

ROW  DWELLINGS -- - 24.600 

WALKUP 23.  100 

ELEVATOR  -  STRUCTURE - 34. 750 


29.250 
27 . 250 
24.400 
32.650 

31.450 
38.950 
25 . 450 
32.650 

28 . 450 
26 . 250 
23.450 
33.300 

30.050 
27.750 
24.900 
30.950 

29.250 
27.250 
25.000 
32 . 750 

30.550 
28 . 350 
25.600 
33 . 250 


35.850 
31. 150 
29.900 
39.700 


29.050 
28.250 
36. OOO 
36.550 

29.050 
28 . 250 
26.000 
37,000 

29.050 
28.250 
26.000 
37,000 

28.350 
27.500 
25.350 
37.000 

28.450 
27 . 850 
25.450 
37.200 


32.350 
30. ISO 
37.750 
41.200 

34.750 
32.200 
38 .  850 
4t. 150 

31.550 
39.30O 

26.800 
42. 150 

33. 100 

30.850 

/28.300 

39. 10O 

32.350 
30.  ISO 
28 . 550 
41.20O 

33.900 
31.700 
29.200 
42, 100 


39.450 
34.900 
33.700 
SO.  350 


32.000 
31.500 
39.8O0 
46.400 

32.000 
31.500 
29.800 
46.900 

32.000 
31.500 
29.800 
46.900 

31.450 
30.500 
28.850 
46.900 

3 1 .  550 
30.950 
39,  100 
46,950 


38.750 
35.750 
32.850 


41.450 
38. 150 
34.2O0 


37.650 
34.650 

31.700 


39.650 
36.650 
33.700 


38.750 
35.750 
33.700 


40.550 
37. BOO 
34 . 550 


47.350 
41.400 
40.250 


38.3O0 
37.500 
35.300 


38.300 
37.5O0 
35.200 


38.300 
37.500 
35.200 


37.450 
36 .  350 
34.200 


37 , 850 
36.800 
34.650 


46.400 
43.050 
38. OOO 


49.750 
46.  150 
39.650 


45. 150 
41.7O0 
39.600 


47.550 
44.200 
38.950 


46.400 
43.050 
39.000 


48.750 
45.050 
39 . 850 


57.000 
49.700 
46 .  350 


46. 10O 
44.800 
40.700 


46.  100 
44.800 
40.700 


46. 100 
44.800 
40.700 


45.050 
43.500 
39.300 


45 . 350 
44,100 
39.9O0 


51.790 
48.050 
41,650 


9S.450 
51,300 
43,500 


50.400 
46.400 
44. 10O 


52.900 
49.4O0 
42.700 


51.750 
48.050 
43.000 


S4.2O0 
50.300 
43.750 


63.400 
55.450 
51.050 


51 .200 
50. 150 
44.900 


51.200 
50. 150 
44.900 


51.200 
50. 150 
44.900 


SO. 000 
4B.650 
43,S50 


50.600 
49,350 
44.100 


54,350 
SO.  ISO 
43.9SO 


58.250 
53.500 

«5.aoo 


52.900 
48.400 
45.400 


55.600 
51.350 

44.aoo 


54.350 
so.  150 
45.200 


56.900 
52.600 
45.950 


66.350 
58. 100 
53.550 


53.600 
52.500 
47 . 250 


53.6O0 

52.500 
47.250 


53.600 
52.500 
47.250 


52.400 
SO.  950 
45.700 


52.850 
51.500 
46.450 


33.200 
29.850 
28.950 

36 
33 

33 
SI 

36 
.  32 

32 
48 

36 
33 
33 

51 

36 

33 
32 
51 

800 
050 
000 
300 

200 
400 
450 
850 

800 
050 
OOO 
550 

200 
400 
450 
300 

43 
39 
39 

800 
500 
150 

53 

47 
45 

OOO 
150 
400 

58 
52 
49 

800 
700 
800 

61 
55 

52 

750 
150 
700 

40.450 

32 . 750 

29.150 
28 .  450 

43 
38 

38 

200 
450 

250 

52 
46 
44 

ISO 
100 
5O0 

57 
SI 
48 

800 
650 
950 

6C 
53 
51 

650 
700 
6O0 

33.050 
29.600 
29.050 

43 
39 
39 

650 
050 
100 

62 
46 
45 

750 
850 

250 

58 

52 
49 

500 
350 
750 

61 
54 

52 

500 
550 
•00 

40.750 

32 . 750 
29.300 
28 . 650 

43 

38 
38 

200 

750 
300 

52 
46 
44 

2O0 

300 
550 

57 
SI 
49 

.950 

.7SO 

100 

60 
54 

SI 

850 
100 
•SO 

40.450 
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PnOTOTVPE  PER  UNIT  COST  SCHEDULE 

NUMBER  OF  BEDROOMS 


PROTOTYPE  PER  UNIT  COST  SCHEDULE 


REGION  II --CONTINUED 


NEW  JERSEY         --CONTINUED 

TRENTON 

DETACHED  «N0  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP -- 

ELEVATOR-STRUCTURE 

VINELANO 

OETACHEO  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE - 

NEWARK 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

ASeURV  PARK 

OETACHEO  AND  SEMIOtTACHEO- 

ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

NORTH  BERGEN 

OETACHEO  AND  SEMIDETACHED- 
ROW  DWELLINGS -- 

WA  LKUP - 

ELEVATOR-STRUCTURE 

FREEHOLD 

OETACHEO  AND  SEMIOETACHED- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE-- 


NEW  YORK 

ALBANY 


OETACHEO  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELE  VATOR-^STROCTURE 

PtATTSeuRGM 

OETACHEO  AND  SEMIDETACHED- 
HOW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

SYRACUSE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

POUGHKEEPSIE 

OETACHEO  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

BINGHAMTON 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS --- 

WALKUP 

ELEVATOR -STRUCTURE - 

BUFFALO 

OETACHEO  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

E  L  E VATOR -  STRUCTURE 

ROCHESTER 

OETACHEO  AND  SEMIOETACHEO- 

ROW  DWELLINGS- 

WALKUP - 

ELEVATOR -STRUCTURE 

JAMESTOWN 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS-- 

WALKUP 

ELEVATOR-STHIKTURE 

ELMIRA 

OETACHEO  AND  SEMIOETACHEO- 

HOW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

NEW  YORK  CITY  (INNER) 

OETACHEO  AND  SEMIDETACHED- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

NEW  YORK  CITY  (METRO) 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

NASSAU  COUNTY 

DETACHED  AND  SEMIOETACHCO- 

ROW  DWELLINGS 

WALKUP 

E«  FVATOR-STRUCTURE 


a? 

34, 
33. 
38. 

71. 
34, 
33, 
35. 

30. 
35. 
33. 
3«. 

30. 
35. 
33. 
34. 

30. 
35. 
33. 
36. 

30. 
35. 
33. 

34. 


,750 
900 
650 
350 

700 
750 
400 
900 

»50 
950 
950 
350 

150 
950 
550 
650 

150 
950 
600 
300 

ISO 
950 
60O 
90O 


34.40O 
31.350 
19.100 
39.600 

33.100 
30.750 
ia.400 
36.500 

34.500 
31.80O 
19.400 
39.60O 

35.650 

34.5O0 
30.600 
39.750 

34.850 
33.050 
19.600 
36.7SO 

3S.60O 

31.500 
19.700 
38.300 

35.100 
3O.9O0 
19.000 
37.650 

34.900 
30.750 
19,000 
37.500 

36.600 
33.300 
3O.40O 
39.500 

33.400 
31.950 
39.950 
49.750 

37 .  650 
36.S50 
35.450 
44.750 

37.650 
36.850 
35.450 
37.950 


33.000 
39.590 
39.350 
44.450 

33.  ISO 
39.750 
39.00O 
41.700 

35.650 
30.850 
38.6O0 
43.100 

39.650 
30.850 
38. 100 
40.350 

39.690 
30.850 
39.200 
43.3SO 

35.650 
30.850 
28. 100 
40.550 


39.150 
25.800 
23.850 
34.200 

37.650 
34.650 
33.500 
33.750 

39.350 
36.100 
33.950 
34.400 

30.650 
38.900 
35.600 
34.550 

39.3SO 
36.400 
24.350 
31.050 

30.600 
25.550 
24. ISO 
33.150 

29.950 
35.000 
33.350 
33.300 

39.750 
34.900 
23.350 
33.050 

31.750 
36.700 
25. 10O 
34.350 

39.00O 
38.05O 
37.30O 
49.40O 

31.70O 
30.700 
29. 150 
48.350 

31.700 
3O.700 
29. 150 
43.500 


36.800 
33.050 
33.000 
56.400 

36.800 
33.050 
33.000 
52.950 

39.800 
34.250 
33.600 
53. 150 

39.800 
34.250 
31.900 
50.900 

39.800 
34.350 
33.350 
53.400 

39.800 
34 . 350 
31.900 
51.200 


33. 150 
38.700 
37.000 
43.550 

30.700 
37.400 
35. 800 
4 1 . 350 

33.300 
38.900 
27.200 
43.550 

34.00O 
32.30O 
29.050 
43.800 

33.650 
39.250 
27.700 
39.350 

34.000 
38 .  350 
27.400 
41.650 

33.050 
27.80O 
26 . 650 
40.700 

33.000 
27.900 
26.650 
40.550 

35.400 
39.550 
38.450 
43.390 

43. 150 
43.350 
43.200 
56. 150 

35.900 
34.900 
33.  150 
65.000 

35.900 
34.900 
33.  150 
49.450 


43.750 
39.20O 
39.390 


43.750 
39.350 
39.050 


47.550 
40.700 
38 .  550 


47.550 
40.700 
37 . 750 


47.550 
40.70O 
39.400 


47,550 
4O.70O 
37.700 


38.300 
34. 150 
33.  100 


36.60O 
33.550 
30.900 


38.700 
34.400 
33.350 


40.590 
38.450 
34.590 


39.000 
34.890 
33.700 


40.950 
33.800 
33.400 


39.550 
33 . 950 
31.500 


39.490 
33.690 
31.900 


43.290 
39.050 
33.80O 


51.500 
50.290 
5O.O0O 
67.390 

43.550 
4  1.300 
39.300 
65.950 

42.550 
41.300 
39.300 
59.400 


53.750 
47.05O 
49.490 


92.900 
47.09O 
49.000 


97.090 
49.090 
44.790 


57.050 
49.090 
43.90O 


97.050 
49.050 
49.890 


97.090 
49.050 
43.700 


46.400 
41.050 
37.100 


44. 150 
39.100 
39.40O 


46.790 
41.390 
37.900 


48.9SO 
46.300 
39.800 


47.100 
41.850 
37.990 


48.850 
40.550 
37.500 


47.800 
39.500 
36.SSO 


47.500 
39.350 
36.550 


SO. 900 
42. ISO 
39.000 


63.000 
60.250 
57.950 
78.050 

49.290 
47.800 
49.400 
7S.490 

49.350 
47.800 
45.400 
68.800 


58.690 
53.400 
5C.000 


98. loo 
93.900 
49.700 


63.390 
94.700 
49.10O 


63.350 
54.700 
48.300 


63.350 
94.70O 
90.3SO 


63.350 
54.700 
48. ISO 


51.400 
45.750 
40.750 


48.950 
43.600 
38.800 


51.900 
46.300 
41.0O0 


94.300 
91.990 
43.800 


93.390 
46.800 
41.950 


94.400 
49.390 
41,300 


93.890 
44.090 
40.190 


93.790 
44.000 
40. 190 


96.490 
47.100 
43.090 


68.990 
67.300 
63.690 
83.100 

91.700 
50.200 
47.690 

ai.aso 

51.700 
90.300 
47 . 690 
73.390 


61.900 
94.950 
53.650 


61.600 
94.950 
93.490 


66 . 350 
57.300 
51.9O0 


66 .  350 
57.300 
50.800 


66.350 
97.200 
93.900 


66.250 
57.200 
90.700 


53.950 
47.900 
43.90O 


51.400 
45.490 
40.900 


94.350 
48.350 
43,300 


96.890 
93.900 
46.100 


94.790 
48.800 
43.9O0 


96.900 
47.390 
43.490 


99.490 
46.  150 
42.390 


99.350 
49.800 
43.350 


99.390 
49.090 
49.3O0 


73.390 
70.49O 
67.100 


94.300 
93.700 
90.090 


94.300 
93.700 
90.090 


M^ER  OF  BEDROOMS 
1  3  3 


NEW  YORK  --CONTINUED 

SUFFOLK  COUNTY 

OETACHEO  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WA  LKUP 

ELEVATOR -STRUCTURE 

WESTCHESTER  COUNTY 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

ORANGE  COUNTY 

DETACHED  AND  SEMIDETACHED- 
HOW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

ROCKLAND  COUNTY 

OETACHEO  AND  SEMIDETACHED- 
HOW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


REGION  II --CONTINUED 


PUERTO  RICO 

SAN  JUAN 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE---- 

OLD  SAN  JUAN 

DETACHED  AND  SEMIOETACHED- 

ROW  DWELLINGS 

WA  LKUP 

ELEVATOR-STRUCTURE 

PONCE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR  -  STRUCTURE 

MAYAGUEZ 

OETACHEO  AND  SEMIDETACHEO- 

ROW  DWELLINGS 

WA  LKUP -• 

ELEVATOR-STRUCTURE 

ARECIBO 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

VIRGIN  ISLANDS 

ST.  THOMAS 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

ST.  CROIX 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


34.800 
34.400 
33.800 
39.390 

36.090 
39.600 
33.400 
37.690 

34.990 
33.950 
31.900 
34.350 

34.3SO 
33.800 
33.100 
36.300 


20.150 
19.900 
16.800 
31.900 

34.050 
33.850 
30.290 
36.350 

30.300 
30.000 
17.000 
33.050 

30.300 
30.000 
17.000 
33.050 

30.300 
30.000 
17.000 
33.050 


39.700 
39.450 
35.300 
30.450 

38.990 
38.800 
34.400 
39.690 


REGION  III 


DELAWARE 

WILMINGTON 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

DOVER 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


WASHINGTON.  D.C. 

WASHINGTON.  D.C. 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


MARYLAND 

BALTIMORE 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

BALTIMORE  CITY 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

HAGERSTOWN 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


37.050 
33.400 
30.800 
30.700 

26.700 
33.000 
30.490 
3O.600 


33.990 
35.750 
33.690 
34. ISO 


33.900 
19.300 
17.900 
38.800 

35.750 
3O.9O0 
19.300 
31.300 

33.850 
19. ISO 
17.800 
38.700 


37.450 
26.800 
36.050 
40.600 

38.850 
38.  150 
36.990 
49.750 

37.950 
37. 100 
35,900 
39,500 

36.800 
26.300 
35 . 350 
38.850 


34.050 
33.800 
30.850 
39.790 

38.900 
38.990 
34.990 
30.700 

34.300 
33.990 
3O.9O0 
39.800 

34.300 
33.990 
30.900 
39.800 

34.300 
33.990 
30.900 
35.800 


39.600 
39.090 
31.O00 
39.400 

34.600 

34,400 
3O.050 
34 . 650 


32.450 
36.700 
35.450 
39.690 

33.350 
36 .  350 
35.300 
39.990 


39.00O 
30.800 
38.990 
39.400 


38.7SO 
33.3O0 
33.100 
33.490 

31.000 
39.300 
33.850 
36.350 

38.500 
33.990 
33.000 
33.390 


30.900 
29.800 
29.700 
46.150 

3 1 . 990 
31.3O0 
30.900 
48 . 990 

31.050 
30,  150 
29.400 
44.850 

29.800 
29.250 
28 . 750 
44.100 


26.700 
26.500 
23.650 
32.400 

31.900 
31.800 
38 . 350 
38.850 

36.750 
36.600 
23.750 
33.990 

36.790 
36.600 
33.790 
33.990 

36.790 
36.600 
33.790 
33.550 


39.400 
38.950 
39.300 
45.100 

38.450 
38.300 
34. 100 
43.800 


35.950 
29.450 
28.950 
49.5O0 

35.700 
29.250 
38.700 
49.300 


43.090 
34.090 
33.300 
90.090 


31.890 
39.650 
39.100 
43.900 

34.30O 
37.700 
37.100 
49.900 

31.690 
39.490 
34.900 
43.300 


36.300 
39.900 
35.050 
55 . 350 

38.300 
37.300 
36.  100 
58.600 

37.050 
35 . 550 
34.800 
53 . 850 

35.600 
34.650 
34.100 
52.950 


31.890 
31. 190 
38. 190 
36.050 

38.  150 
37.550 
33.750 
43.300 

33.000 
31.300 
28.  150 
36. 150 

32.000 
31.200 
28.150 
36.150 

32.000 
31.300 
28. 150 
36. 150 


47. 190 
46 .  390 
41.800 
90.000 

46.09O 
49.300 
40.300 
48.790 


43.990 
35.300 
34.650 


43.550 
34.790 
34.090 


51.450 
40.600 
39.  100 


38.000 
30.690 
39.750 


40.850 
33.  150 
33.300 


37.850 
3O.400 
39.600 


43.700 
43.500 
40.5O0 
64.100 

45.300 
44.700 
41.900 
67 . 950 

44.650 
43.000 
40.390 
63.600 

43.890 
41.690 
39.900 
61.400 


38.400 

37.700 
33.500 
39.500 

46.050 
45.300 
38.950 
47.450 

38.450 
37.800 
33.690 
39.690 

38.490 
37.800 
33.650 
39.650 

38.450 
37.800 
33.6SO 
39.650 


56.750 
99.690 
48.600 
54.990 

99.300 
54 . 450 

46.900 
53.500 


51.600 
42.550 
40.100 


51. 100 
42.  ISO 
39.500 


61.950 
48.900 
49.490 


49.600 
36.800 
34.990 


49.000 
39.800 
37.900 


45. SOD 
36.4O0 
34.350 


46.000 
44.600 
44.650 
68.350 

47.450 
46 .  950 
43.9!>0 


46.900 
45.  100 
44.350 
66 . 650 

45.000 
43.690 
43.400 
69.300 


43.590 
4 1 . 850 
35.800 


51 .050 
5O.30O 
43 . 950 


43.650 
41.950 
35.850 


43.650 
41.990 
39.890 


43.690 
41.990 
39.850 


63.000 
63.000 
53.300 


61.450 
60.650 
51.6SO 


57 . 550 
47.200 
43.750 


57.  100 
46.70O 
43.300 


69.  100 
94.590 
50.300 


51.150 
40.890 
37.890 


94.990 
44.190 
4O.90O 


SO. BOO 
40.500 
37.700 


48.350 
46.800 
47.00O 


49.850 
49 . 350 
46. 150 


49.350 
47.400 
40.750 


47.250 
45.900 
45.700 


44.750 
43.900 
37.700 


53.600 
52.750 
45.300 


44.800 
44.000 
37.750 


44.800 
44.000 
37.750 


44.800 
44.000 
37.790 


66.  100 
69.000 
96. 190 


64.390 
63.900 
9^1 .  290 


60.290 
49.950 
46. 190 


59.650 
48.850 
45.950 


72.  100 
96.890 
93.690 


93.300 
43.900 
39,900 


97.300 
46.30O 
43. 190 


93.000 
43.490 
39.890 


El  FV* TOD -STRUCTURE- 


23,430 

29. ISO 

33.  ISO 

39.30O 

45,400 

47 . 650 

37.950 

43.500 

49.450 

59.400 

68.800 

73.250 

50.050 
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PROTOTVPI  PCR  UNIT  COST  SCHCOULt 


NUMBER  OF  BEDROOMS 


MARYLAND  -CONTINUED 

SALISBURY 

DETACHED  AM>  SEMIDCTACMCD 

ROW  OWELLINCS 

MALKUP -- 

ELEVATOR- STRUCTURE 

.  MALOORF 

DETACHED  AND  SEMIOfTACHCO 

HOW  DWELLINGS 

WALKUP - 

ELEVATOR -STRUCTURE 


REGION  ItI--CONTINU(0 


PENNSYLVANIA 

PHILADELPHIA 

DETACHED  AND  SEMIDCTACHiO 

ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

ALLENTOWN 

DETACHED  AM>  SEMIDCTACHCD 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

BELLEFONTE 

DETACHED  AND  SEMIDETACHCO 

ROW  DWELLINGS 

WALKUP -- 

ELEVATOR -STRUCTURE 

WELLSBORO 

DETACHED  AMD  SEMIDCTACHCD 

ROW  DWE LL INGS 

WALKUP - - -- 

ELEVATOR- STRUCTURE 

HARRISBURG 

DETACHED   AND  SEMIDETACHCO -- 

ROW  DWELLINGS- 

WALKU«> 

ELEVATOR -STRUCTURE - 

LANCASTER 

DETACHED  AND  SEMIDETACHED 

ROW  DWELLINGS - 

WALKUP - 

ELEVATOR-STRUCTURE - 

YORK 

DETACHED  AND  SEMIDETACHCO 

ROW  DWELLINGS 

WALKUP 

ELEVATOR  -  STRUCTURE ■ 

READING 

DETACHED  AND  SEMIDETACHED 

ROW  OWE  L L I NGS 

WALKUP - 

ELEVATOR-STRUCTURE - 

SCRANTON 

DETACHED  ANO  SEMIDETACHED -- 

ROW  DWELLINGS--- 

WALKUP- - 

ELEVATDA- STRUCTURE 

PITTSBURGH 

DETACHED  ANO  SEMIDETACHED 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

ALTDONA 

DETACHED  ANO  SEMIDETACHED 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

ERIE 

DETACHED  ANO  SEMIDCTACHCD 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

JOHNSTOWN 

DETACHED  ANO  SEMIDETACHED 

ROW  DWELLINGS - 

WALKUP - " 

ELEVATOR- STRUCTURE 


VIRGINIA 

RICHMOND 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-SlnUCTURE 

NORFOLK 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

NEWPORT   NEWS 

DETACHED    ANO    SEMIDETACHED- 
BOW  DWELLINGS 

WALKUP 

ELCVATOA-STRUCTURE 


24.300 
I9.650 
18.  100 
39.300 

29.050 
23.40O 
33.400 
33.950 

32. 150 
35.850 
35.350 
42.900 

38.400 
30.950 
30.150 

46. 150 
37.200 
34.950 

51.400 
41.350 
36.350 

53.800 
43.250 
40.350 

34.950 
3O.05O 
TB.6SO 
34.300 

30.000 
34,200 
33. 100 
38.300 

33.250 
36.70O 
36. ISO 
35.900 

39.550 
3 1 . 950 
31.05O 

47.450 
38.300 
36.050 

53. ISO 
43.600 
39.600 

55.450 
44.650 
41.650 

3«.  ISO 

34,350 
20.800 
34.05O 

34.  100 

39.3O0 
25.750 
39.50O 

36.850 
33.400 
29.300 
SO.  100 

44.90O 
38.50O 
34.550 

S3.  BOO 
46.350 
40. 100 

60.  100 
51.700 
44.250 

63.600 
53.660 
46.400 

3«.750 
33.700 
20.750 
3O.800 

33.05O 
37.250 
25.700 
35.700 

35.350 
30.  100 
29.300 
45. ISO 

43.350 
35.9O0 
34.550 

SO. 850 
43.100 
40.000 

56.70O 
48.000 
44.100 

59.300 
5O.05O 
46.350 

36.550 
33.650 
30.8SO 
33.300 

33.050 
37.200 
35.750 
37.300 

36.550 
30. 150 
29.30O 
•7.550 

42.350 
35.900 
34.5O0 

50.850 
43. 100 
40. 10O 

56 . 750 
48. 100 
44. ISO 

59.300 
49.900 
46.250 

37.30O 
33.950 
31.300 
39.500 

39.600 
37.650 
36.350 
46.  100 

36.250 
30.550 
29.650 
56.050 

43.20O 
36.200 
35.30O 

52.00O 
43.550 
40.800 

97.700 
48.700 
49.000 

60.550 
50.750 
47.290 

36.400 
32.500 
30.550 
3O.9O0 

31.950 
36.950 
2S.450 
35.950 

3S.30O 

29.850 

•3B.950 

45.500 

42.000 
35.450 
34.350 

9O.500 
42.700 
39^800 

56.300 
47.550 
43.750 

58.800 
49.550 

49.900 

35 .  850 
32.00O 
30.  ISO 
3O.50O 

31.350 
36.40O 
34.850 
36.300 

34.450 
29.05O 
28.350 
44 . 750 

41. 10O 
34.700 
33.550 

49.5SO 
41.800 
38 .  950 

55.3O0 
46.500 
42.900 

97.700 
48.400 
49.000 

25.850 
22.000 
20.  150 
3O.50O 

31.350 
26.400 
24.850 
39.30O 

34.450 
39.050 
36 . 350 

44.750 

4  1. 100 
34.650 
33.550 

49.990 
41.800 
38.9SO 

95.300 
46.900 

43.9O0 

97.70O 
48.400 
49.000 

26.20O 
22 . 350 

ao.35o 

30.500 

31.800 
36.850 
25. 150 
39.30O 

34 . 950 
39.60O 
28.70O 
44.750 

41.750 
35.300 
33.850 

50.200 
42.450 
39.300 

56.050 
47.350 
43.30O 

58.950 
49. ISO 
49.300 

27.350 
34. 600 
31.30O 
33.SOO 

32.900 
39.450 
36.10O 
37.700 

36.2SO 
33 . 550 
39.6O0 
47.950 

43.300 
38.850 
35.050 

52.000 
46.550 
40.700 

97.900 
53.050 
44.800 

60.900 
94.050 
46.950 

28.500 
25.300 
34.750 
33.700 

34.100 
30.350 
29.600 
38.150 

37.800 
33.550 

32.800 
48.300 

44.850 
39.900 
39.050 

53.900 
48.  100 
47.000 

60. 100 
53.450 
S3.30O 

62. 800 
55.950 
54 . 650 

37.300 
34.450 
33.350 
31. 800 

33.750 
39.500 
37.500 
36.900 

36 .  350 
32.400 

31.700 
46.550 

43.300 
38.750 
37,250 

51.800 
46.500 
43. 100 

97.90O 
51.850 
47.500 

eo.40O 
94.200 
49.900 

37.90O 
3S.3SO 
33.650 
33.150 

33.40O 
30.350 
26.00O 
37.300 

36.950 
33.300 
33.05O 
47.250 

44.000 
39.500 
37.850 

52 . 950 
47.800 
43.950 

99.00O 
53.400 
46.500 

61.600 
99.600 
50.900 

37.30O 
34.550 
33.3SO 
3I.650 

33.750 
39.40O 
37.700 
36. 800 

36 .  350 
33.40O 
31.700 
46.550 

43.250 
38.5O0 
37.300 

51.850 
46.600 
43.300 

57.990 
51.750 
47.700 

60.500 
54.050 
SO.  100 

18.350 
16.000 
14.60O 
36.800 

33.100 
19.350 
16.300 
39.400 

37.200 
33.850 
33.000 
47.250 

33.S60 
38.450 
37,300 

39.200 
34.30O 
31.450 

43.9SO 
38.090 
34.600 

49.450 
39.70O 
36.500 

17.150 
14.850 
13.00O 
34.350 

3O.70O 
»6.050 
16. 10O 
36.450 

25.350 
23.250 
20.450 
3S.90O 

30.350 
36.550 
24. too 

36.450 
31.950 
27.80O 

40.600 
39.900 
30.79O 

43.400 
37.000 
33.200 

16.400 
M.200 
I3.250 

a«.6oo 

16.150 

rr.300 

16.550 
36.650 

34.290 
21.200 
21.000 
36.100 

38.950 
39.300 
34.800 

34.9O0 
30.900 
28.7SO 

38 .  750 
33.950 
31.800 

40.40O 
39.400 
33.350 

ROW  DWELLINGS - 

WALKUP 

ELEVATOR-STRUCTURE 


2J, 

,B90 

ZB.300 

31 

.6SO 

37.BSO 

4S, 

.900 

90.B00 

53. 

,ooo 

19. 

,  190 

33.950 

35 

.450 

30.400 

36 

.4O0 

40.500 

42 

.450 

17, 
38, 

,600 
,700 

32.000 
33.390 

24 
43 

.900 
.300 

29.600 

34, 

.350 

37.700 

39, 

.B50 
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PROTOTYPE  PER  UNIT  COST  SCHEDULE 

NUMBER  OF  BEDROOMS 

0           1           2 

3 

4 

5 

6 

REGION  III --CONTINUED 


VIRGINIA  --CONTINUED 

HARRISONBURG 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE- 

NORTON 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE -- 

CHARLOTTESVILLE 

DETACHED    ANO    SE4IIIDET ACHED- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 


16, 
14, 
13, 
22. 

21, 
18. 
17, 
31. 

19. 
16. 
15. 
26. 


500 
200 
100 
500 

050 
650 
450 
900 

100 
550 
350 
100 


19.800 
17.350 
16.300 
26. 150 

25.400 
22.550 
21.450 
36. sec 

23.000 
20.100 
19.  100 

30.350 


34.400 
21.250 
20.750 
33.  100 

31. 150 
27.600 
27.400 
46.850 

28.400 
24.700 
25.350 
38.500 


39. 100 
25.450 
34.350 


37.450 
33. 100 
32. 100 


33.650 
29.650 
28 . 650 


35.050 
30.600 
28.350 


45 . 050 
39.850 
37.400 


40.750 
35.700 
33 . 250 


39.050 
34. ISO 
31.300 


49.950 
44 . 350 
41. 150 


45.350 
39.650 
36 . 650 


40.600 
35.5O0 
32.800 


52. 150 
46.300 
43.100 


47.200 
41.300 
38.600 


WEST  VIRGINIA 

CHARLESTON 

DETACHED  ANO  SEMIDETACHED 

ROW  DWELLINGS 

WALKUP ■ 

E  LEVATOR-  STRUCTURE ---• 

BLUEFIELO 

DETACHED  AND  SEMIDETACHED 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE ■ 

HUNTINGTON 

DETACHED  AND  SEMIDETACHED 

ROW  DWELL INGS 

WALKUP 

ELEVATOR -STRUCTURE 

PARKERSBURG 

DETACHED  ANO  SEMIDETACHED 

ROW  DWE  L  L I  NGS 

WALKUP 

ELEVATOR -STRUCTURE 

WHEELING 

DETACHED  ANO  SEMIDETACHED 

ROW  DWELL  I  NGS t 

WALKUP 

ELEVATOR-STRUCTURE 

MARTINSBURG 

DETACHED  ANO  SEMIDETACHED 

ROW  OWE  LL I NGS 

WALKUP 

ELEVATOR-STRUCTURE 

FAIRMONT 

DETACHED  AND  SEMIDETACHED 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE- 

POINT  PLEASANT 

DETACHED  AND  SEMIDETACHED 

ROW  OWE  LL I NGS 

WALKUP 

ELEVATOR  -  STRUCTURE 


19. 
17. 
16. 
30. 

19. 
17. 
16. 
29. 

19. 
17. 
16. 
29. 

30. 
17. 
16. 
29. 

19. 
17. 
16. 
29. 

18. 
16. 
14. 
29. 

19. 
17. 
15. 
29. 

18. 
16. 
15. 
29. 


850 
700 
450 
400 

400 
150 
050 
550 

600 
200 
300 
900 

000 
800 
300 
900 

400 
150 
050 
550 

050 
ISO 
750 

550 

900 
700 
950 
50O 

660 
500 
550 
850 


24.O00 
2  1 . 350 
20.500 
35.200 

23.500 
20.850 
19.950 
34.400 

23.650 
20.950 
20. 150 
34.700 

24.150 
21.550 
20. 150 
34.700 

23.500 
20.850 
19.950 
34.400 

2 1 . 950 
19.400 
18.400 
34.400 

24.000 
21.350 
19.800 
34.400 

22.600. 
20.050 
19.350 
34.550 


23.800 
36.300 
36.  100 
44.750 

28.850 
25.600 
25.550 
43.550 

29.  100 
26.000 
25.600 
44. ISO 

29 . 850 
26.500 
25.600 
44. 150 

38.850 
25.600 
25.550 
43.550 

37.050 
33.800 
33.500 
43.550 

29.750 
26.300 
25.050 
43.4O0 

27.850 
24.700 
24.600 
43.900 


35.400 
31.450 
30.800 


34.500 
30.550 
30.000 


34.650 
30.850 
30.350 


35.550 
3 1 . 650 
30.350 


34.500 
30.550 
30.000 


32.200 
28.250 
27.550 


35.400 
3  1 . 450 
29.700 


33.250 
29.400 
28 . 850 


42.600 
37.650 
36 . 050 


41.500 
36.650 
34.700 


4 1 . 950 
36 . 950 
35. 150 


42.850 
37.  BOO 
35.150 


4  1.500 
36.650 
34.700 


38.700 
34.3O0 
33.050 


42.600 
37.650 
34.250 


39 . 950 
35.300 
33.500 


47.650 
41.950 
39.400 


46.350 
41.050 
38.350 


46 . 750 
4I.350 
38.750 


47.850 
43.200 
38.750 


46 . 350 
41.050 
38.350 


43. ISO 
38.050 
35.400 


47.650 
4  I . 950 
37.900 


44.500 
39.30O 
37.000 


49.550 
43.800 
4 1 . 350 


48.  150 
42.850 
40.350 


48.700 
43. 100 
40.600 


49.900 
44.000 
40.600 


48. ISO 
42.850 
40.250 


45 . 050 
39.900 
37 . 3») 


49.550 
43.950 
39.850 


46.450 
41.200 
38 . 750 


ALABAMA 


REGION  IV 

BIRMINGHAM 

DETACHED  AND  SEMIDETACHED 15.900 

ROW  DWELLINGS 14.250 

WALKUP  -- - 12.  400 

ELEVATOR- STRUCTURE 25.400 

OOTHAN 

DETACHED  ANO  SEMIDETACHED 15.200 

ROW  DWELLINGS 13.950 

WALKUP 1 1 .650 

E  LEVATOR  -  STRUCTURE 24.  700 

FLORENCE 

DETACHED  ANO  SEMIDETACHED---- 15.450 

ROW  DWELLINGS 13.850 

WALKUP 1 1.700 

E LEVATOR  STRUCTURE 25.  200 

HUNTSVILLE 

DETACHED  ANO  SEMIDETACHED 15.050 

ROW  DWELLINGS 13.500 

WALKUP 11 .600 

E  LEVATOR  -  STRUCTURE 24.  700 

MOBILE 

DETACHED  AND  SEMIDETACHED 16.750 

ROW  DWELLINGS - 14.700 

WALKUP - - 12.450 

E  L  E  VA  TOR  -  STRUCTURE 26. 050 

MONTGOMERY 

DETACHED  ANO  SEMIDETACHED 15.150 

ROW  DWELLINGS --  13.500 

WALKUP 11. 650 

ELEVATOR-STRUCTURE 39.000 


19. 

,400 

23. 

,850 

28. 

.650 

34, 

,5O0 

38. 

.200 

40 

.000 

16. 

.950 

21. 

.050 

25. 

.  100 

30. 

.200 

33 

.550 

35 

.  20O 

15. 
39 

,250 
.800 

19. 
37, 

.350 

,400 

22. 

.800 

26. 

.500 

29. 

.350 

30. 

.700 

18. 

.500 

23. 

.800 

27, 

,450 

32. 

,850 

36. 

,400 

38 

,250 

16. 

,900 

20. 

.700 

24. 

.600 

29. 

.750 

33 

.  100 

34 

,650 

14. 
38. 

,650 
,850 

18. 
36. 

.500 
.350 

21. 

.950 

25. 

.400 

27. 

,950 

29 

.458 

18, 

,700 

33. 

.800 

37. 

,650 

33. 

,150 

36. 

,850 

38 

,500 

16, 

.750 

20. 

,550 

24. 

.850 

29 

.800 

33 

.OSO 

34. 

,650 

14. 

,700 

18, 

.550 

22. 

.  100 

25 

.600 

28. 

,050 

29. 

,550 

18. 

,250 

22, 

.600 

26. 

.850 

32 

,400 

36 

.05O 

37, 

.750 

16. 

.100 

»0. 

.O50 

23. 

.850 

28 

.700 

32 

.050 

33 

,450 

14. 

.5O0 

18, 

.350 
.500 

31. 

,600 

25 

,050 

27 

.600 

28 

,950 

20 

,250 

25. 

.000 

29 

,800 

35 

,900 

39 

.900 

41. 

,650 

17 

,950 

22, 

,050 

26 

,200 

31 

.500 

35 

.050 

36 

.750 

15. 

,500 

19. 

.650 

23 

,200 

27 

.050 

29 

.800 

31 

.400 

18 

.400 

22 

,700 

37 

,400 

32 

.800 

36 

.350 

38 

.150 

16 

.300 

20 

,700 

33 

.850 

28 

.800 

33 

.050 

33 

.550 

14 
29 

.600 
.300 

18 
36 

21 

.850 

25 

.350 

27 

.750 

29 

.350 

ELEVATOff-STIWCTURE- 
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'■.                                                           PflOTOTVW   K»  UNIT   COST   SCI«0U4.E 

NUMBER  OF   BEDROOMS 

0                          1                          3                          3                          4                          S 

6 

REGION   IV--CONTINUEO 


ALABAMA  --CONTINUED 

TUSCALOOSA 

DETACHED   AND   SEMIDETACHED- 
ROW    DWELLINGS 

WALKUP 

ELEVATOR-STROCTUHC 


FLORIBA 

JACKSONVILLE 

OCTACHEO  AND  SEMIOtTACHCD- 

ROW   DWELLINGS - 

WALKUP - 

ELEVATOR -STRUCTURE 

PENSAC3LA 

DfTACHED  AND  SEMIOCTACHCD- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

MIAMI 

OCTACHEO  AND  SEMIDCTACHCO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

KEY  WEST 

DETACHED  AND  SEMIOCTACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

TAMPA 

DETACHED  AND  SEMIDCTACHCD- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE-- 

ORLANDO 

DETACHED  AND  SEMIOETACHCO- 

ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 


GEORGIA 


ATLANTA 

DETACHED   AND   SEMIDETACHED- 
ROW  OWELLINGS-J- 

WALKUP '■ . 

ELEVATOR-STRUCTURE 

ALBANY 

DETACHED  AND  SEMIDETACHCD- 

ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

AUGUSTA 

DETACHED  AND  SEMIOETACHED- 

ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRtiCTURE 

BRUNSWICK 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WA  LKUP -' -- 

ELEVATOR-STRUCTURE 

COLUtBUS 

DETACHED  AND  SEMIDETACHED- 
HOW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

MACON 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

ROME 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE - 

SAVANNAH 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

VALDOSTA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 


KENTUCKY 

UXJISVILLI 

OrrACHEO   AND   SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 


15.050 

18.250 

22.600 

26 

.850 

33 

.400 

3« 

.050 

37 

.750 

13.450 

16.000 

19.950 

23 

700 

2S 

.650 

31 

.850 

33 

.300 

11.60O 

14.500 

18.350 

21 

.600 

25 

.05O 

27 

.600 

28 

.950 

34. TOO 
13.»00 

2a.8SO 
17.250 

36.500 
22.100 

25 

900 

30 

300 

32 

SOO 

34 

450 

13.450 

16.60O 

21.200 

24 

9SO 

28 

950 

31 

TOO 

33 

20O 

13.950 

aa. ISO 

13.900 

16.050 
2S.650 

17. 150 

30.600 
33.700 

21.850 

24 

200 

28 

150 

30 

90O 

33 

.40O 

25 

550 

29 

900 

32 

650 

34 

250 

13.400 

16.500 

20.950 

24 

60O 

28 

700 

31 

350 

33 

000 

13.9SO 
21.300 

16.050 
25.650 

20.40O 
31.150 

23 

900 

27 

950 

30 

600 

32 

100 

17.300 

2O.70O 

25.5O0 

30 

550 

36 

BOO 

40 

900 

42 

800 

«.200 

18.400 

22.750 

27 

100 

32 

450 

36 

100 

38 

OOO 

14.000 
26.50O 

17.300 

17.650 
30.800 

2O.70O 

22 .  350 
39.000 

25.50O 

26 

600 

30 

700 

33 

900 

35 

650 

30 

550 

36 

800 

40 

900 

42 

800 

15.200 

18.350 

22.750 

27 

100 

32 

450 

36 

050 

37 

950 

14.000 
36.500 

17.650 
30.800 

22 .  350 
39.000 

26 

600 

30 

70O 

33 

900 

35 

650 

16.950 

20.300 

25.300 

30 

250 

36 

ISO 

40 

350 

42 

20O 

15.  ISO 

18.200 

22.650 

27 

COO 

32 

600 

36 

350 

37 

950 

12.30O 

16.050 

20,350 

24 

200 

38 

10O 

30 

850 

32 

350 

26.650 

31.000 

39.250 

16.500 

19.70O 

24.350 

29 

150 

34 

950 

39 

05O 

40 

750 

14.850 

17.850 

22.0OO 

36 

300 

31 

SOO 

35 

ISO 

36 

750 

13, TOO 

17. ISO 

21.650 

25 

750 

39 

850 

32 

950 

34 

450 

27.70O 

32.050 

40.300 

15.40O 

18.700 

22.900 

27 

40O 

33 

850 

36 

500 

0 

38 

150 

14.9SO 

18.050 

22.400 

26 

550 

33 

000 

35 

550 

37 

200 

14.100 

17.350 

22.150 

26 

10O 

30 

300 

33 

300 

39 

000 

25.400 
15.40O 

29.350 
18.550 

37 . 350 
22.750 

27. 

10O 

33 

500 

36 

ISO 

37 

900 

14.90O 

18.000 

22. ISO 

26. 

350 

31 

650 

35 

350 

36 

950 

13.950 
25. ISO 

17.300 
29.JSO 

31.950 
36.950 

25. 

750 

30 

150 

32. 

950 

34 

800 

15.800 

18.950 

33. SCO 

28. 

050 

33 

750 

37 

350 

39 

150 

15.550 

18.600 

33. 800 

27 

450 

33 

000 

36 

500 

38 

250 

14.150 
23.650 

17.350 
27.350 

22. ISO 
34.750 

26 

300 

jO 

300 

33 

550 

39 

05O 

14.4SO 

17.400 

21.400 

25 

600 

30 

750 

34 

30O 

35 

650 

13.950 

16.900 

20.900 

24 

800 

29 

850 

33 

350 

34 

90O 

12.800 
25.  ISO 

15.90O 
29.2SO 

20. ISO 
36.950 

23 

800 

27 

700 

30 

350 

31 

90O 

14.950 

18.050 

22.400 

26 

850 

32 

300 

35 

650 

37 

500 

14.850 

17.850 

21.950 

26 

200 

31 

450 

34 

950 

36 

SOO 

13.850 
25.050 

17.000 
29.050 

21.750 
36.800 

25 

550 

29 

70O 

32 

800 

34 

250 

15.300 

18. ISO 

22.750 

27 

050 

32 

700 

36 

050 

37 

800 

I4.9SO 

18.000 

22.050 

26 

350 

31 

750 

35 

2  SO 

36 

900 

13.500 
25.05O 

16.600 
29.050 

21.050 
36.80O 

24 

900 

28 

800 

31 

eso 

33 

2SO 

14.5O0 

17.450 

21.700 

25 

950 

31 

10O 

34 

450 

36 

100 

14.250 

17.150 

21.150 

25 

2SO 

30 

ISO 

33 

600 

35 

ISO 

13.000 
24.650 

16.000 
28.750 

2O.50O 
36.4S0 

24 

100 

27 

850 

30 

BOO 

33 

400 

14.450 

17.40O 

21.400 

25 

6O0 

30 

750 

34 

200 

35 

650 

13.950 

16.900 

20.900 

34 

800 

29 

850 

33 

250 

34 

90O 

12.800 
25. ISO 

15.900 
29.250 

20.  ISO 
36.950 

33 

800 

27 

700 

30 

3SO 

31 

900 

14.900 

17.950 

22.300 

36 

TOO 

32 

.05O 

35 

500 

37 

ISO 

14.650 

17.650 

21.800 

35 

950 

31 

.050 

34 

550 

36 

200 

13.750 
24.650 

16.850 
38.750 

21.500 
36.450 

35 

.350 

29 

.300 

33 

40O 

33 

.850 

17.750 

31.300 

26. 150 

31 

400 

37 

750 

41 

850 

43 

900 

16.8SO 

30.150 

24.900 

39 

900 

35 

950 

39 

950 

41 

.900 

i6.aoo 

31.700 

3O.O0O 
36.950 

24.750 
46.800 

39 

700 

35 

800 

39 

650 

41 

.600 
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PROTOTYPE  PER  UNIT  COST  SCHEDULE 

NUMBER  OF  BEDROOMS 
O  1  2 


REGION  IV- -CONTINUED 


KENTUCKY  --CONTINUED 

ASHLANO 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

COVINGTON 

DETACHED  AM)  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

MIDDLE 5B0R0 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS 

WALKUP 

E  L  E VATOR -  STRUCTURE 

OWENSeORO 

DETACHED  AM}  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

PAOUCAH 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR  -  STRUCTURE 


MISSISSIPPI 

JACKSON 

DETACHED  AM]   SCMIOETACHEO- 

ROM  DWELLINGS 

WALKUP -- 

ELEVATOR-STRUCTURE 

CORINTH 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS-- -- 

WALKUP 

ELEVATOR -STRUCTURE 

GREENVILLE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

GREENWOOD 

DETACHED  AND  SEMIOETACHEO- 

nOW  DWELLINGS-- 

WALKUP 

ELEVATOR- STRUCTURE 

<!ULFPORT 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS-- 

MALKUP 

EL  E  VATOR  -  STRUCTURE 

HATTIESBURG 

DETACHED  AND  SCMIDETACHEO- 

ROW  DWELLINGS- 

WALKUP 

ELEVATOR -STRUCTURE 

SOUTHAVEN 

DETACHED  AND  SCMIDETACHEO- 

ROW  DWELLINGS-- 

WALKUP 

ELEVATOR -STRUCTURE 


IB. 
17, 
17, 
33, 

18. 
17. 
17. 
33. 

30. 
19. 
19. 
31. 

17. 
16. 
16. 
33. 

17. 
17 
16 
30 


300 
350 
250 
700 

300 
350 
350 
500 

350 
400 
300 
700 

750 
850 
800 
050 

900 
000 
950 
050 


IS. 
14. 
13. 

31, 

IS. 
14. 
13. 

31, 

IS. 
14, 
13, 
3V 

IS, 

14, 
13, 

31 

19. 
14. 
13. 

31. 

15. 
14. 

13. 
31, 

19, 
14, 
13. 
30, 


,690 
,600 
,350 
,450 

,950 
.250 
,900 
,900 

,650 
,6O0 
,350 
,300 

,650 
,600 
,900 
,4SO 

700 
650 
150 
600 

,650 
600 
,350 
,450 

500 
,300 
,100 
,950 


3 1 . 850 
2O.800 
2O.650 
39,250 

3 1 . 850 
2O.800 
20.650 
39. 150 

34.350 
33.300 
23.000 
36.950 

21.200 
20.  150 
2O.00O 
37.300 

21.400 
20.400 
20.250 
35. 150 


19. OOO 

17.6O0 
19.400 
24.800 

19.350 
17.400 
15.950 
25.300 

19.000 
17.600 
15.400 
24 . 750 

19. OOO 
17.600 
16.100 
24.800 

19.  100 
17.650 
15.300 
25.250 

19.000 
17.600 
15.400 
24.800 

18.600 
17.350 
16.300 
24.500 


27.000 
29.600 
29.500 
48.300 

27.000 
39.6O0 
39.500 
49. 150 

30.  100 
38.650 
38.500 
46.800 

36.  150 
24.900 
24.750 
47.200 

26.450 
25.100 
29.090 
44.350 


23.400 
21.550 
19.800 
31.450 

23.900 
3 1 . 550 
20.300 
31,950 

33.400 
21.550 
19.800 
31,350 

23.400 
21.550 
20.400 
31.450 

23.450 
2 1 . 790 
19.350 
31.850 

33.400 
21.550 
19.800 
31.450 

23. ISO 
21.400 
20.  BOO 
31.000 


33.300 
30.850 
30.600 


33.300 
30.850 
3O.6O0 


36. 100 
34.450 
34 . 20d 


31 .400 
29.9O0 
29.700 


31.650 
30.200 
30.000 


27.950 
25.800 
23. SOO 


28.550 
35.550 
33.900 


37 . 950 
25.800 
23.300 


27.950 
25. BOO 
24.050 


28.000 
29.850 
23.700 


37.9SO 
39.800 
23.300 


37.400 
29.300 
24.4O0 


38.9SO 
37.050 
36.850 


38.950 
37.050 
36.850 


43.450 
41.40O 
41.190 


37.790 
35.950 
35.800 


38. 150 
36.350 
36.190 


33.700 
31.000 
26.900 


34.450 
30.950 
27.900 


33.700 
31.000 
26. BOO 


33.700 
31.000 
27.950 


33.750 
31.0S0 
2C.400 


33.700 
31.000 
26.900 


33.  100 
30.900 
2B.350 


43.1O0 
4  1. 10O 
40.800 


43.100 
41.100 
40.800 


48.100 
49.900 
45.600 


41.890 
39.950 
39.650 


42.250 
40.300 
40.100 


37.350 

34.250 
29.C50 


38.200 
34.200 
30.500 


37.390 
34.250 
29.690 


37.350 
34.290 
30.790 


37.4O0 
34.4O0 
39  .OOO 


37.3SO 
34.2SO 
29.690 


36.690 
33.900 
3I.4O0 


49.200 
43. ISO 
42.800 


49.200 
43.190 
43.800 


90.900 
48.300 
47.890 


43. 900 
41.900 
41.6O0 


44.400 
43.300 
42.050 


39.  100 

36. 150 
31.190 


39.950 
35. 900 
32.O90 


39.100 
36.  150 
31.190 


39.  100 
36.190 
32. 300 


39. 300 
3C.200 
30.300 


39.100 
36.190 
31.190 


38.550 
35.450 
32.7SO 


NORTH  CAAOLINA 

GREENSBORO 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP .- 

ELEVATOR -STRUCTURE 

ASHEVILLE 

DETACHED  AM)  SEMIDETACHED- 

ROW  DWELLINGS 

MAUCUP 

ELEVATOR-STRUCTURE 

CMIRLOTTE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

OUBIMtM 

DETACHED  AND  SEM I  DETACHED - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

ELIZABETH  CITY 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

GREENVILLE 

DETACHED  MO  SCMIOETACHEO- 

R0«  DWELLINGS 

WALKUP - 

ELEVATOR -STRUCTURE 


IS. 
19. 
13, 
24. 

16, 
16. 
14. 
29. 

16. 
19, 
14. 
24, 

IS. 
19, 
13, 
24, 

17. 
19, 
14. 
24. 

19, 
15, 
12, 
23 


400 
350 
400 
350 

300 
050 
100 
150 

100 
600 
100 
350 

950 
3O0 
350 
200 

,050 
200 
250 
790 

,•00 
,300 
900 
990 


18.950 
18.050 
16.250 
28.400 

19.450 
19. 150 
17.450 
29. OOO 

19.200 
18.550 
17.350 
28.400 

18. 900 
18.090 
19.S50 
2B.350 

20.450 
18.300 
17.490 
28.600 

18.650 
18.100 
19.9O0 
27.200 


23.050 
22.350 
20.550 
39.990 

23.800 
33.350 
21.950 
36.700 

23.400 
22.750 
21.950 
39.950 

22.700 
22.200 
20.950 
39.800 

24.890 
22.390 
22.  100 
36.400 

22.790 
22.300 
20.200 
33.800 


27.600 
26.350 
24. ISO 


28.490 
27.600 
29.790 


27.9SO 
26.850 
25.7O0 


27.050 
26.200 
24.100 


29.690 

26.700 
25.750 


27.050 
26.  100 
23.550 


32.850 
3I.6SO 
2B.000 


33.900 
33.150 
29.700 


33.390 
32.000 
29.600 


33.300 
31.550 
2T.aOO 


3S.400 

32.000 
39.7SO 


32.900 
31.490 

27. 190 


36.900 

35.190 
30.600 


37. 690 

36.900 
33.I90 


37.050 
35.550 
32.400 


36.000 
34.900 

30.300 


39.490 

35. SOO 
32.850 


36.  too 
34.B90 
M.TOO 


38.100 
36.T90 
32.300 


39.400 
3B.400 
34.290 


38.650 
37.200 
34.100 


37.650 
36.9SO 
33.090 


41.090 
37.000 
34.380 


37.700 
3S.60C 
31.390 
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PAOTOTVPE  Pt»   UNIT  COST  SCHEDULE 


NUMBER  OF  BEDROOMS 


REGION  tV--CaNTINUEO 


NORTH  CAROLINA     --CONTINUED 

RALEIGH 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR- STRUCTURE 

WILMINOTON 

DETACHED  AND  SEMIDETACHED* 

ROW  DWELLINGS 

WALKUR 

ELEVATOR-STRUCTURE 

WINSTON-SALEM 

DETACHED  AND  SEMIDETACHCO- 

ROW  DWELLINGS - 

WALKUP 

ELEVATOR- STRUCTURE 

FAVETTEVILLE 

OETACHCO  AND  SEMIDETACHED- 
ROW  DWELLINGS - 

WALKUP 

■      ELEVATOR-STRUCTURE 


SOUTH  CAROLINA 

COLUiBIA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR - STRUCTURE 

AIKEN 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - • 

ELEVATOR-STRUCTURE 

ANDERSON 

DETACHED  AW  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

BEAUFORT 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

CHARLESTON 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

FLORENCE 

DETACHED  AM)  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP -- 

ELEVATOR-STRUCTURE 

GREENVILLE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

GREENWOOD 

DETACHED   AfO   SEMIDETACHED- 
ROW  DWELLINGS - 

WALKUP 

ELEVATOR-STRUCTURE - 

MYRTLE  BEACH 

OCTACHEO  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

NORTH  AUGUSTA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

ORANGEBURG 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

ROCKHILL 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

E  LEVATOR - STRUCTURE 

SPARTANSBURG 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

CLEVATDR-STRUCTURC 


TCNNESStC 

KNDXVILLE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS- — 

WALKUP — 

CLEVATOa-STRUCTURE 


19. MO 

1S.790 

22. BOO 

27.200 

32.600 

36.100 

37.700 

1S.30O 

IB.390 

22.200 

26.200 

31.990 

34.900 

36.950 

13.090 

16.190 

30.390 

24.050 

37.700 

30.350 

33.050 

34.200 

38.390 

39.600 

19.300 

16.300 

22.900 

27.090 

33.600 

36.150 

37.750 

ta.oso 

17.600 

21.690 

29.450 

30.400 

33.800 

39.400 

i3.aso 

17.000 

21.400 

24.950 

38.950 

31.650 

33.200 

34.390 

36.09O 

34.900 



1B.OSO 

16.090 

33.300 

27.850 

33.350 

36.750 

36.600 

19.190 

16.0SO 

33.000 

26.000 

31.200 

34.6SO 

36.150 

13.700 

16.600 

31.190 

24.700 

38.990 

31.100 

33.750 

34.300 

36.390 

39.800 

19. COO 

IS. 790 

33. BOO 

27.20O 

33.600 

36.100 

37.700 

19.300 

16.09O 

22.000 

26.00O 

31.300 

34.650 

36. ISO 

13. TOO 

16.600 

21.2SO 

34.600 

38.700 

31.350 

32.900 

33.7SO 

37.300 

33.790 

19.490 

1B.700 

33.00O 

27.500 

33.10O 

36.700 

38.900 

14.190 

16. 690 

20.690 

24.750 

39.950 

33.390 

34.800 

13.400 

19.400 

19.600 

23.5SO 

36.790 

39.400 

31.100 

36.300 

30.600 

38.900 

19.4SO 

16.700 

23.000 

37.500 

33.090 

36.7SO 

38.950 

14.100 

16. ago 

20.6S0 

24 .  750 

29.990 

33.I90 

34.800 

13.90O 

16. ICO 

20.350 

24.0SO 

27.850 

30.790 

33.450 

3B.790 

31.00O 

39.350 

1S.390 

16.SOO 

33.700 

27.200 

33 . 750 

36.300 

38.250 

13.*SO 

16.70O 

3O.70O 

24.600 

29.650 

33.890 

34.300 

13.000 

14.600 

18.990 

22.500 

25.850 

38.600 

30.100 

36. COO 

30.690 

38.6SO 

19.70O 

19.  ISO 

33.SOO 

38. ISO 

33.850 

37.990 

39.500 

14.490 

17.600 

21.350 

25.400 

30.500 

33.950 

39.690 

13.790 

is.aso 

3O.000 

23.550 

37.450 

3O.20O 

31.70O 

37.090 

31.250 

39.500 



16.9SO 

20.9SO 

39.300 

30.400 

36.500 

40.490 

42.550 

19.900 

16.6SO 

33.300 

27.550 

33.100 

36.790 

38.450 

13.300 

16.7SO 

31. 150 

24.950 

28.950 

31.600 

33.450 

37.690 

32.O0O 

40.500 

14.T90 

17,990 

33.000 

36.5O0 

31. BOO 

39.450 

37.050 

I3.490 

16.190 

30.000 

23.900 

28.800 

31.890 

33.400 

11. 190 

14.900 

18.850 

23.190 

29.700 

38.350 

30,050 

36.790 

31.000 

39.350 

19.900 

16.600 

33.200 

27.950 

33.300 

37.O0O 

38.750 

14.300 

17.090 

20.950 

24.950 

30.  lOO 

33.400 

34.9SO 

13.090 

19.190 

19.050 

22.90O 

36.100 

28.900 

30.300 

36,790 

31.000 

39.350 

19. BOO 

16.600 

23.300 

27.700 

33.250 

37.000 

38. BOO 

14.300 

17.090 

31.050 

24.990 

30.  100 

33.B90 

34.950 

13.490 

1S.490 

19.750 

23.30O 

36.650 

29.900 

3I.450 

36.600 

30.690 

38.650 

1S.700 

19.  ISO 

23.500 

38. ISO 

33.850 

37.950 

39.900 

14.490 

17.600 

21.350 

39.40O 

30.500 

33.950 

39.690 

13.790 

i9.eso 

20.000 

33.950 

37.450 

30.300 

31.700 

37,090 

31.390 

39.500 

16.490 

19.690 

24.400 

29 . 250 

35.050 

38.8SO 

40.850 

14. BOO 

17.9SO 

22.150 

36.150 

31.800 

3B,«90 

36.750 

13.100 

16.390 

20.800 

24.30O 

28.250 

31,30O 

32.90O 

37.900 

32.400 

40.900 

19.490 

16.700 

23.000 

37.500 

33.100 

36.700 

38.900 

14.190 

16.990 

30.850 

34,750 

39.950 

33.390 

34.800 

12.400 

19.400 

19.600 

33.550 

36.750 

29.40O 

31.10O 

36.300 

30.600 

36.500 

19.990 

16.990 

23.300 

28.050 

33.SO0 

37,390 

39,190 

14.390 

17.250 

31.150 

25.100 

30.300 

33.790 

39.390 

13.690 

19.690 

19.900 

23.550 

27.250 

30.O9O 

31.690 

26.790 

31.000 

39.350 

19.990 

19.290 

33.550 

28.300 

34.100 

37.790 

39.990 

14.490 

17.40O 

31.450 

25.500 

30.800 

34.390 

39.700 

13.750 

19.9SO 

20.050 

23.650 

37,950 

30.300 

31.600 

36.7SO 

31.000 

39.350 

16.400 

19.700 

34.350 

29.100 

35. ISO 

38.850 

40.790 

14. BOO 

17.90O 

22.200 

26.400 

31. BOO 

39.190 

36.990 

13.000 

16.200 

20.B50 

24,390 

28.2SO 

31,160 

33,700 

24,400 

2B.390 

39,790 

ROW  DWELLINGS 19.300      18,100     22.300      26.100     3I.490     34.B90     36.600 

tMLKUP 12.900      19. BOO     20.200      23.950     27.190     M.TOO     31.350 

ELEVATOR -STRUCTURE 23.950      27.200      33.800     


Federal  RegMter  /  Vol  49.  No.  236  /  Thursday.  December  6.  1964  /  Notice* 


477BS 


PROTOTYPE  PER  UNIT  COST  SCNEOULC 


NUMBER  OF  BEDROOMS 


REGION  IV--C0NTINUEO 


TENNESSEE  --CONTINUED 

CHATTANOOGA 

OCTACHEO  «MD  SEMIDETACHED - 

JKM  DWELLIM8S 

WALKUP 

ELE¥ATOR-$T»UCTURE 

JOMtSON  CITV 

DETACHED  AMD  SEMIDETACHEO- 

RBW  DWELi.tNQS 

WALKUP "- 

ELEVATDR-STBUCTURE 

KINQSPORT 

DETACHED  AMD  SEMIDETACHEO- 

«M  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

DAK  RIDGE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

MEMPHIS 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

^lACKSON 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS 

}tAUtUf----- ......... 

ELEVATOR -STRUCTURE 

UNION  CITV 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

NASHVILLE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

CLARKSVILLE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR - STRUCTURE 

COLUMBIA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


IB. BOO 

19,100 

23,500 

28,200 

34,000 

37.400 

39.300 

19.790 

18,850 

23,500 

37,900 

33.500 

37,390 

39.100 

14,000 

17,500 

22,200 

36,390 

30.500 

33,600 

3B.300 

36.200 

30,900 

38.300 

19.990 

I8.790 

23.050 

27,450 

33.290 

46.890 

38.990 

14.300 

16.990 

31.000 

35,100 

30.100 

33.390 

3S,050 

13.000 

16.200 

30,5S0 

34.350 

36.300 

31.090 

33.700 

34.400 

28.390 

3B.790 

16.100 

19.900 

23.850 

28,550 

34,590 

38.100 

40,  100 

14,700 

17.700 

31.800 

25.900 

31.200 

34.600 

36,300 

13.390 

19.300 

19.250 

22.900 

36,9O0 

39,390 

30.6O0 

34.400 

38.350 

38,790 

19,900 

19.100 

23,550 

28.200 

33.950 

37.790 

39.490 

14,500 

17.900 

31,550 

25.700 

30.950 

34.300 

36.O00 

12,950 

16,2O0 

2O,5O0 

24.300 

38.200 

31.090 

32.600 

34,400 

28,390 

39.790 

16.400 

19.900 

24,900 

39.350 

39.250 

39.350 

41.O00 

19.990 

18,900 

33,490 

37.800 

33.350 

37.150 

36.950 

13.800 

17.090 

31,890 

29.750 

39. BOO 

33. BOO 

34,450 

24.490 

2B,390 

39,700 

17.790 

31,490 

26.400 

31.550 

38.100 

42.350 

44.190 

16.600 

30,900 

29.290 

29.950 

36.000 

40.900 

43.300 

19,350 

18,900 

34.390 

28,700 

33.100 

36.490 

86,350 

24,450 

38,350 

39,700 

17,800 

31,600 

26,990 

31.790 

38.400 

42.600 

44. BOO 

16.900 

2O,B0O 

39.390 

30.190 

36.400 

4O.9O0 

43.900 

13.550 

16,690 

31.400 

3B.390 

39.350 

33. ISO 

33.6BO 

36.700 

30.990 

3B.000 

19.800 

18.990 

33.390 

37.900 

33.600 

37.900 

39.100 

19.100 

18.400 

32.  BOO 

36.eSO 

33.350 

36.000 

37.800 

13,750 

17.190 

21,800 

29.700 

39.900 

32.900 

34, BOO 

32,700 

36.900 

33.950 

19.100 

18.350 

32.990 

26.900 

32.500 

36.190 

37,B50 

14.700 

17.690 

31.700 

26.000 

31.150 

34.690 

36.400 

12.690 

.  19.600 

20.200 

23.650 

27.500 

30.300 

S1.TSO 

33.750 

27,650 

39,090 

15,800 

19.000 

23.900 

28.000 

33.650 

37,550 

39.200 

15.150 

18.450 

22.550 

26.950 

32.400 

36.090 

37.BBO 

13.850 

17.250 

22.150 

25.800 

30.2O0 

33,150 

34,900 

24.450 

28.750 

36,400 

REGION  V 
ILLINOIS 

CHICAGO 

DETACHED  AND  SEMIDETACHED 26.900 

ROW  DWELLINGS 29.900 

WALKUP '-- 22.500 

ELEVATOR -STRUCTURE 31.200 

MDLINE 

DETACHED  AND  SEMIDETACHED - 21.200 

ROW  DWELLINGS 19.550 

WALKUP : 18.  150 

ELEVATOR -STRUCTURE 31.200 

SPRINGFIELD 

DETACHED  AND  SEMIDETACHED 21.750 

ROW  DWELLINGS --..- 21,000 

WALKUP 19.  150 

ELEVATOR-STRUCTURE 26.400 

BELLEVILLE  : 

DETACHED  AND   SEMIDETACHED - 22.100 

ROW  DWELLINGS--- - 30.600 

WALKUP 19.050 

ELEVATOR-STRUCTURE 27.950 

EAST  ST  LOUIS 

DETACHED  AND  SEMIDETACHED 22,000 

ROW  DWELLINGS T 20,450 

WALKUP 19,  100 

ELEVATOR-STRUCTURE 27.900 

INDIANA 

INDIANAPOLIS 

DETACHED  AND  SEMIDETACHED 18.700 

ROW  DWELLINGS - 15.690 

WALKUP 19,890 

ELEVATOR-STRUCTURE 28.290 

BLOOMINGTON 

DETACHED  AND  SEMIDETACHED 18.800 

ROW  DWELLINGS 17.800 

WALKUP 16.700 

ELEVATOR-STRUCTURE 28.650 


33.850 

4O,2O0 

47. 900 

97.600 

64.350 

67.200 

30.950 

37,900 

45.300 

84,590 

80.600 

63,990 

27.900 

35.350 

41.850 

49,300 

93.300 

66,000 

36.400 

46.000 

25.750 

31,800 

37.800 

49,650 

5O.7O0 

B3.090 

23.650 

39, 150 

34.700 

41.850 

46.490 

48.  790 

22.600 

36.550 

33.950 

36.450 

43.100 

49.100 

36.350 

46.000 

26.400 

33.450 

38 .  850 

46.700 

91.890 

94,390 

25.500 

3I.3O0 

37.550 

45.100 

90.0S0 

92.490 

23.250 

28.500 

34.  100 

41.000 

49,9O0 

47.790 

30.600 

3B.6S0 

26,600 

33.050 

39.350 

47,300 

93.600 

99.200 

24,650 

30.550 

36.300 

43.550 

48,790 

90.690 

23,700 

30.150 

35.550 

41.300 

4B,B00 

47.890 

32.400 

40.950 

26,550 

33.050 

39.400 

47,200 

93,990 

99.000 

24,550 

30.S50 

36.300 

43.500 

48.700 

9O.B00 

23,650 

30,  ISO 

35.550 

41.000 

49.390 

47.800 

32.350 

40,950 

"'"■"■ 

32,6O0 

37.750 

33.2O0 

39.850 

44.390 

46.390 

18.900 

26.000 

27.900 

33.350 

37.390 

38.890 

19.900 

29,000 

39.600 

34,300 

37.800 

39.600 

32,950 

4I,650 

33.650 

38,000 

33.490 

40,100 

44. BOO 

46.TS0 

31.400 

26.450 

31.400 

37.600 

42.0B0 

43.890 

30.900 

26.350 

31,300 

36,3SO 

40.000 

41. BOO 

33.350 

43,450 

. 

WALKUP 

ELCVATM- STRUCTURE  • 
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REGION  V- -CONTINUED 


IM)UN*  --CONTINUED 

EVANSVILLE 

DETACHED  AND  SEMIOETACHEO- 

9mt   DWELLINGS 

WA  LKUP 

ELEVATOR-STRUCTURE 

FORT  WAYNE 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

GARY 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

HAMDM) 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

LAFAYETTE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

SOUTH  BEND 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

TERRE  HAUTE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


REGION  V- -CONTINUED 


MICHIGAN 


DETROIT 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

ANN  ARBOR 

DETACHED  AND  SEMIDETACHED-- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE- 

FLINT 

DETACHED  AND  SEMIDETACHED-' 

ROW  DWELLINGS 

WALKUP ■ 

ELEVATOR-STRUCTURE 

SAGINAW 

DETACHED  AND  SEMIDETACHED-' 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

YPSILANTI 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

GRAND  RAPIDS 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

MT  PLEASANT 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS--' 

WALKUP 

ELEVATOR-STRUCTURE 

BATTLE  CREEK 

DETACHED  AM)  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

BENTON  HARBOR 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE - 

JACKSON 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

LANSING 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

^  WALKUP 

ELEVATOR-STRUCTURE 


18 
17 
IB 
J7 

IB. 
IB. 
IS. 
38, 

30, 
30, 
19. 
38. 

30. 
19, 
17, 
38, 

19. 
17. 
16. 
39. 

19, 
18, 
17, 
39, 

19, 
19, 
18, 
39, 


,350 
,650 
,3SO 
,850 

.100 
,950 
,690 
,300 

,750 
,400 
350 
300 

,30O 
,70O 
,700 
,800 

,  ISO 
,800 
,350 
,100 

,350 
,660 
,000 
,300 

800 
450 
30O 
700 


34. 
19. 
18. 
38 

39. 
30. 
19. 
38 

36 
31 
17 
37 

24 
20 
18 
27 

27. 
32. 
18. 
38. 

33. 
18. 
17. 
37. 

33. 
19. 
17. 
38. 

33. 
18. 
17, 
38, 

34, 

30, 
18, 
29, 

33, 

19, 
18. 
39. 

26. 
31. 
17, 
38, 


050 
400 
300 
90O 

900 
850 
050 
900 

,890 
,800 
,900 

,750 

.850 
.050 
,090 
.750 

350 
260 
300 
550 

050 
200 
000 
400 

050 
050 
750 
600 

700 
650 
000 
ISO 

450 
,300 
,20O 
,450 

,500 
,550 
,250 
,300 

,250 
,700 
,790 
,900 


33. 
31. 
30. 
33. 

31. 
30. 
19. 
33. 

39. 
34. 
33. 
33. 

34. 
33. 
33. 
33. 

33. 
31. 
30. 
33. 

33, 
33 
31 
34 

33 
33 
33 
34 


190 
10O 
400 
900 

850 
900 
650 
650 

150 
70O 
890 
750 

750 

aso 

350 
350 

300 
450 
450 

,750 

,300 
,600 
.300 
,  10O 

,950 
,300 
,600 
.900 


39.450 
33.400 
32.600 
33.650 

37.350 
25.200 
23.500 
33.650 

28.40O 
36.300 
33.350 
33.350 

26.300 
34.300 
22.950 
32.350 

38.900 
26.500 
33.700 
33.40O 

36.750 
33.000 
31.450 
31.950 

37.900 
33.900 
32.350 
33 . 350 

37.400 
33.450 
31. 150 
33.700 

39.550 
24.300 
33.650 
34.350 

38.600 
33.350 
33.950 
34.05O 

31.700 
30.650 
33.150 
33.450 


37.300 
36.050 
25.800 
41.20O 

36.950 
25. 100 
34.950 
41.500 

31.050 
30.550 
30.050 
41.500 

30.450 
39.400 
37.950 
43.350 

38.500 
36.550 
36.00O 
43.650 

38.650 
37.750 
36.700 
43. 100 

29.600 
28.850 
28.70O 
43.850 


31.200 
28.900 
38 . 750 
43.650 

33.500 
31. 10O 
29.800 
42.650 

34.950 
33.400 
38.050 
41.000 

32.250 
39.800 
28.450 
41.000 

35.500 
32.90O 
28.600 
42.200 

32,900 
27.250 
27,100 
40.300 

34.300 
28.400 
28.300 
4 1 . 950 

33.650 
27.750 
26.950 
41. 150 

36.300 
3O.00O 
28.600 
43.300 

35.250 
38.950 
28.950 
43.000 

39. 100 

•33.300 

38.050 

43. 150 


33.790 
30.950 
30.450 


33.050 
3O.00O 
39.300 


37.000 
36.350 
39.90O 


36.30O 
34.850 
33.050 


34.000 
31.650 
30.700 


34.250 
33.000 
31.600 


35.300 
34.400 
34,050 


37.3O0 
34.400 
33.950 


40. 100 
37.00O 
39.300 


41,750 
38.950 
33.300 


38.350 
35.600 
33.890 


43. 150 
39.  10O 
33.950 


39.200 
32.300 
31.900 


40.850 
33.650 
33.300 


40.300 
33.10O 
31.800 


43.300 
35.700 
34.000 


41.800 
34,5O0 
34.350 


46.990 
38.400 
33.200 


39.300 
37.300 
39.30O 


38.550 
36.00O- 
33.990 


44.400 
43.600 
38.600 


43.900 
41.900 
38.30O 


40.660 
38.05O 
39.900 


41.100 
39.650 
36.500 


43.300 
41. 150 
39.350 


44.800 
41.500 
39.350 


48.300 
44.700 
40.700 


50.  150 
46.350 
38.600 


46.200 
42.750 
39.350 


bO.800 
47.200 
39 .  350 


47. 150 
38.750 
37. 150 


49.350 
40.350 
38.70O 


48.400 
39.850 
36.800 


53.050 
42.850 
39.100 


50.600 
4 1 . 550 
39.450 


55.950 
46.  150 
38.500 


41.900 
41.650 
38.890 


43.350 
40.350 
37.490 


49.390 
48.800 
49.300 


48.490 
46.850 
43.100 


49.490 
43.400 
39.190 


49.800 
44.390 
40.300 


47.000 
46.000 
43.390 


9O.00O 
46.  150 
43,350 


53.700 
49.600 
49.100 


55.850 
91.550 
43,590 


91.500 
47.590 
43.100 


56.600 
52.300 
43.350 


53 . 750 
43.350 
40.95O 


55.000 
49.100 
43.700 


93.900 
44.40O 
4O.70O 


S8.390 
49.690 
43.300 


96.300 
46.360 
43.890 


63.900 
91.300 
43.550 


49.790 
43.490 
40.790 


44.850 
43.050 
39.350 


51.650 
90.790 
47.400 


90.69O 
48.850 
44.300 


47.600 
44,350 
41.050 


47.900 
46.30O 
43.300 


49. 150 
48.  150 
45.500 


53.300 
48.300 
45.550 


56. 100 
53.00O 
47.300 


58.750 
54,  150 
44 . 550 


53.950 
49.900 
49.390 


59.300 
54.950 
45.600 


55.000 
45.200 
43,850 


57.400 
47.200 
44.700 


56.300 
46.400 
42.650 


60.700 
49.900 
49.500 


58.850 
48.400 
45.850 


6S.450 
93.800 
44. 600 


MICHIGAN  ,         --CONTINUED 

MARQUETTE 

OETACHEO  AND  SEMIOETACHED- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

MUSKEGON 

OETACHEO  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

TRAVERSE  CITY 

OETACHEO  AND  SEMIOETACHED- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 


OHIO 


MINNESOTA 

MINNEAPOLIS 

OETACHEO  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

OULUTH 

OETACHEO  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

MANKATO 

OETACHEO  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

ROCHESTER 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

ST  CLOUD 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

WORTHINGTON 

OETACHEO  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


CINCINNATI 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

DAYTON 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

CLEVELAND 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

AKRON 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WA  LKUP •• 

ELEVATOR-STRUCTURE 

FINOLAV 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - - 

ELEVATOR-STRUCTURE 

LORAIN 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE --- 

MANSFIELD 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

TOLEDO 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

VOUNGSTOWN 

OETACHEO  ANO  SEMIOETACHED- 

ROW  DWELLINGS 

WALKUP 


ELEVATOR-STRUCTURE- 


24.390 

39.550 

36.350 

43.200 

53.100 

58.150 

60.750 

30.  too 

34.300 

39.900 

39.650 

42.950 

47.900 

50.050 

19.750 

23.800 

39.250 

34.750 

43.000 

46.850 

49.000 

39.650 

34.700 

43.6O0 

22.390 

26.850 

33.250 

39 .  550 

47.600 

53.250 

55.450 

18.490 

33.150 

27.400 

32.5O0 

38.950 

43.550 

45 . 750 

15.  150 

18.900 

23.9O0 

28 .  350 

32.690 

36.050 

37.800 

27.400 

31.950 

40.300 

24 . 350 

29.450 

36.300 

43.300 

91.950 

58.150 

6O.600 

20.200 

34.300 

3O.00O 

35.600 

42.850 

47.800 

50.000 

16.600 

30.650 

26.150 

31.050 

35.8SO 

39.800 

41.400 

30.100 

35.100 

44,150 

23.300 

38.200 

34.850 

41.650 

49*.  950 

55.600 

58.150 

30.850 

35.400 

31.150 

37.200 

44.650 

49.650 

53.000 

19.300 

34.300 

30,400 

35.850 

41,400 

49.900 

48.000 

30.200 

34.900 

44,350 

33.70O 

38.650 

35.200 

42,200 

50.700 

56.550 

59.050 

21.300 

25.70O 

31.700 

37.750 

45.300 

5O.550 

53.8SO 

19.800 

34.550 

31.250 

36.800 

43,900 

47,090 

49.300 

30.650 

35.600 

44.900 

23.100 

27.100 

33.250 

39.650 

47  .BOO 

53.150 

55.600 

20.600 

24.800 

30.650 

36 .  550 

44.050 

48.950 

51.050 

19.300 

23.700 

30.300 

35.800 

41.390 

49.900 

47.950 

38.800 

33.400 

42.30O 

32.800 

27.600 

34.  100 

40.60O 

48.950 

54.350 

56.850 

31.300 

25.450 

31.500 

37.550 

45.050 

50.000 

53.500 

19.750 

34.900 

31.000 

36.700 

43,900 

46.900 

49.3SO 

28.100 

33.800 

41.600 

33.100 

26.750 

33.250 

39.550 

47,400 

53.750 

55.350 

20.800 

35.190 

31.000 

37.000 

44.3O0 

49.550 

51.650 

19.050 

33.700 

30.200 

35.650 

41,300 

49.450 

47.650 

37.850  " 

33.300 

40.800 

31.300 

39.700 

31.700 

37.850 

49.250 

50.600 

52.850 

19.800 

23.700 

39.300 

34.850 

41,950 

46.6O0 

48.850 

18.050 

33.900 

38.550 

33.650 

38.8SO 

43.800 

49.100 

37.600 

33.  150 

40.700 

30.600 

34.950 

30.800 

36.800 

44.050 

49.150 

91.500 

19.900 

34.100 

29.700 

35,300 

43.300 

47.100 

49.500 

18.650 

33,000 

39.300 

34,750 

40.050 

44.100 

46.400 

30.9O0 

39.9O0 

45.390 

30.600 

34,990 

30,800 

36.800 

44.090 

49,190 

91.500 

30.300 

34.690 

30,400 

36,150 

43,350 

48,300 

5O.650 

18.650 

33,000 

39.300 

34,750 

40.050 

44,100 

46,400 

30.900 

39.900 

49,390 

19.850 

34.390 

29.700 

^  35,600 

43,700 

47,950 

49.850 

19.500 

33.490 

39.090 

*  34.750 

41.650 

46.600 

48.550 

18,190 

23.400 

38,390 

33,700 

38,950 

43.050 

49.390 

36.690 

31, ISO 

39.390 

19.690 

33,890 

39,300 

35,OSO 

43,100 

46.850 

49.190 

19.300 

23,100 

38,700 

34,300 

40.890 

45,900 

47.900 

17,990 

33,100 

37,900 

33.390 

38.450 

43.400 

44,600 

36,390 

30.800 

38,890 

18.300 

33,190 

37.100 

33,390 

38.900 

43.350 

49,3SO 

17.790 

ai.4S0 

36.900 

31,990 

37,900 

43.300 

44,300 

16.900 

30,390 

39,800 

30.TB0 

35.S00 

39. ISO 

41.190 

34.390 

38,300 

39,800 

19,750 

34,100 

39,900 

39.300 

43,300 

47,300 

49,400 

19,400 

33.190 

38,800 

34.400 

41,100 

46,090 

48,150 

18.090 

33.300 

38,090 

33.3S0 

38,600 

43,600 

44.700 

36.350 

30.900 

39,000 

18,900 

33.690 

37,700 

33.100 

39.790 

44.350 

46.350 

IS, ISO 

31.890 

37.000 

33.3SO 

38,700 

43,300 

4S,100 

16, 900 

30,900 

36.390 

31,400 

36,300 

4O.O0O 

43,090 

34.700 

38,900 

36,600 

19,890 

34,350 

39.700 

39.600 

43,700 

47,890 

49,850 

19,900 

33, ASO 

3«,OSO 

34,7SO 

41,690 

46,800 

48,990 

18. ISO 

33,400 

3a,3SO 

33.700 

3B,BSO 

43.0S0 

49,390 

38,650 

31,190 

39,390 

19,300 

33,900 

3S.S00 

34. ISO 

41,000 

4B,700 

47.900 

18.800 

32,600 

37,9S0 

33,300 

39.950 

44.850 

46.650 

17,400 

ai,BSo 

37,300 

33. ASO 

37.490 

41,3S0 

43, ASO 

39, BOO 

39.9SO 

37,7S0 

47786 
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PROTOTVPC  PER  UNIT  COST  SCHEDULE 

NUMBER  or  BEDROOMS 


REGION  V--CONTINUCO 


OHIO  --CONTINUED 

COLUMBUS 

OCTACHEO  «M>  SEMIOCTACHCO- 

ttOm    0««ELLIN6S--- 

WALKUP - 

ELEV»T0«-STROCTURE 

ATHENS 

OCT«CHEO  AND   SEMIDCTACMCD- 

ROW  DWELLINGS 

tMLKUP - 

ILEVATOR-STROCTURE 

LIMA 

DETACHED  AM)  SEMIOCTACHEO- 

RO«  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

NEWARK 

DETACHED  AND  SEMIOETACHED- 

ROW  DWELLINGS 

WALKUP 

f  LEWAT0I»-5TRWCTURE 

SPRINGFIELD 

DETACHED  AND  SEMIDETACHCO- 

ROW  DWELLINGS 

IMLKUP 

CLEVA TOR-STRUCTURE 

SIONCV 

DETACHED  AND  SEMIDETACHCD- 

ROW  DWELLINGS- 

MALKUP 

ELEVATOM-STROCTURf 

ZAMCSVILLE 

DETACHED  AND  SEMIOETACHCD- 

ROW  DWELLINGS 

WALKUP — 

ELEVATOR-STRUCTURE-- 


WISCONSIN 

MILWAUKEE 

DETACHED  AM)  SEMIOCTACHED- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

EAU  CLAIRE 

DETACHED  AND  SEMIOCTACMED- 

ROW  DWELLINGS 

WALKUP-- - 

ELEVATOR-STRUCTURE 

GREEN  BAV 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS - 

WALKUP 

ELEVATOR-STRUCTURE 

MADISON 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

REEOSVILLE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

SUPERIOR 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

WAUSAU 

DETACHED  AND  SEMIDETACHCD- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


30 
i9. 

ia, 

27, 

30, 
•■ 
t7, 
28 

20. 
•  8. 
17. 
27. 

19. 
18. 
17. 
27. 

20. 
18. 
17. 
27. 

20. 
18. 
17. 
28. 

20. 
19. 
17, 
28, 


ooo 
ooo 
ooo 

,70O 

250 
700 
350 
000 

000 
600 
400 
700 

500 
60O 
,350 
.000 

OOO 
,800 
.800 
.700 

200 
750 
450 
200 

250 
300 
9SO 
OOO 


24 
23 
19 
2«. 

24. 
22. 

19. 
25. 

23, 

20, 
18, 
24, 

24, 

22, 
19, 
26. 

23. 
21. 

IS. 
25. 

25, 
23, 
20, 
26, 

23. 

21, 
18, 
24, 


.80O 
.350 
,600 
,3SO 

,  100 
600 
700 

,600 

.050 
.950 
.250 
.400 

.400 
.  350 
.  400 
.050 

.500 

.300 

.750 

100 

100 
400 
400 
600 

500 
350 
750 
950 


REGION  VI 
ARKANSAS 

LITTLE  ROCK 

DETACHED  AND  SEMIOCTACHCD - 17.450 

ROW  DWELLINGS 16.200 

WALKUP 15.  150 

ELEVATOR-STRUCTURE 29.350 

FAVETTEVILLI 

DETACHED  AMD  SEMIDETACHED 17.40O 

ROW  DWELLINGS 16.050 

WALKUP 13.650 

ELEVATOR-STRUCTURE - 29.150 

FORT  SMITH 

DETACHED  AND  SEMIDETACHED • 16.350 

ROW  DWELLINGS -  15.400 

WALKUP 14.450 

ELEVA  TOM-STRUCTURE 29. 600 


24, 

22, 
22, 
32, 

34, 
22 
21, 
32, 

24, 

22, 
21, 
32, 

23, 
32, 
21, 
31. 

24, 
22 
23, 
32. 

24, 

22, 

21 

32 

24 

23 
32 
32 


100 
900 
30O 
150 

500 
350 
650 
650 

too 

350 
TOO 
ISO 

600 
350 
650 

400 

100 
800 
05O 
ISO 

750 
650 
900 
800 

,50O 

250 
,350 
.650 


30. ISO 
38.050 
24.30O 
30.500 

29. 10O 
26 .  950 
24.450 
29.750 

27.800 
25.000 
22.700 
38.40O 

29.70O 
26.600 
23.950 
3O.30O 

38.450 
35.850 
33.300 
29.  100 

30.250 
28.050 
25.20O 
30.950 

28.450 
25 . 750 
33.300 
28 . 950 


29.850 
28.350 
28. ISO 
4O.70O 

3O.30O 
27.600 
27.500 
41,300 

29 . 850 

27,600 
27.500 
4O.700 

29.  100 
27.550 
27.450 
39.700 

29.850 
38.05O 
27.850 
4O.70O 

30.40O 
27.800 
27.750 
41.40O 

3O.30O 
28.700 
28.05O 
41.30O 


37. ISO 
34.350 

3O.80O 
38.500 

35.850 
33.300 
3I.05O 
37.550 

34.250 
30.800 
38.550 
36,000 

36. SCO 
33.850 
30,450 
38 . 350 

34.950 

31,60O 
29.200 
36.800 

37 . 350 
34 . 550 
31.850 
39. 150 

34 . 950 
31.350 
29. 100 
36 . 750 


35.600 
33.6CO 
33. SCO 


35.850 
33. OOO 
32.550 


35.600 
32 . 950 
32.60O 


34. TOO 
32 . 850 
32.550 


35.600 
33.500 
33.200 


36.350 
33.300 
33. 100 


35.850 
34. 150 
33 . 450 


44.300 
4I.050 
36.250 


42.950 
39.6O0 
36.600 


41.050 
36 . 950 
33.800 


43.550 
39.  150 
36.  OOO 


4  1.950 
37.800 
34.  TOO 


44 . 650 

41.300 
37.750 


4I.950 
37. TOO 
34 .  550 


42.750 
40.400 
38.600 


43.400 
39 .  550 
37.650 


42.750 
39.550 
37.700 


41.700 
39 . 450 
37.600 


42.750 
40.300 
38.  100 


43.450 
39.750 
37.950 


43.400 
41 .000 
38.600 


53.250 
49.40O 
42.  100 


51.550 
47.600 
42.500 


49. 100 
44.300 
39.300 


52.500 
47.050 
4 1 . 750 


50.  I50 
45.350 
40.350 


53.600 
49.800 
43.650 


50.  ISO 
45 . 050 
39.850 


47.650 
45. ISO 
42.5SO 


48.600 
44. 100 
4  1.450 


47.650 
44.050 
4I.500 


46.650 
43.950 
4I.450 


47.650 
44.600 
42. ISO 


48.800 
44.350 
41.950 


48.600 
45.900 
42.450 


59.350 
54.850 
46.450 


57 . 550 
52.950 
46.600 


54.950 
49.300 
43.300 


5S.450 
52.650 
46.050 


56. ISO 
50.450 
44.250 


59.900 
55. ISO 

48.200 


56, ISO 
50.350 
44.060 


49.900 
47. 150 
44.850 


50.450 
46. 150 
43.750 


49.900 
46. 150 
43 . 650 


48.60O 
46.050 
43.400 


49.900 
46.750 
44.300 


50. 800 
46.400 
44.000 


50.450 
48.000 
44.800 


62.300 
57 . 550 
48.650 


60.050 
55.500 
49. OOO 


57.550 
51.550 
45 . 250 


61. lOO 
54 . 850 
48. 10O 


58.800 
52.950 
46.450 


63 . 550 

57.9O0 
50.550 


58.800 
52.800 
46.300 


21 

ISO 

26 

ISO 

31 

ISO 

37 

400 

41 

700 

43 

350 

19 

600 

24 

050 

28 

700 

34 

550 

38 

400 

40 

300 

18 

900 

23 

900 

28 

350 

32 

850 

36 

350 

38 

000 

33 

20 

950 
900 

43 

25 

250 
950 

30 

800 

37 

2  SO 

41 

250 

43 

150 

19 

500 

33 

950 

28 

550 

34 

400 

3<» 

100 

39 

8  SO 

17 

100 

21 

600 

35 

500 

29 

700 

32 

650 

34 

150 

33 

19 

700 
9O0 

42 
24 

450 

600 

39 

100 

35 

050 

39 

000 

40 

700 

18 

650 

23 

lOO 

37 

450 

32 

950 

36 

650 

38 

400 

17 

8SO 

22 

600 

36 

700 

30 

900 

34 

ISO 

35 

750 

34 

450 

43 

550 



... 
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PROTOTYPE  PER  UNIT  COST  SCHEDULE 


NUMBER  OF  BEDROOMS 


REGION  VI--CONTINUEO 


ARKANSAS  --CONTINUED 

vtONESBORO 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

TEXARKANA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

E  LEVATOR - STRUCTURE 


LOUISIANA 

NEW  ORLEANS 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS - 

WALKUP - 

ELEVATOR-STRUCTURE 

BATON  ROUGE 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

HOUMA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

LAFAYETTE 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

LAKE  CHARLES 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

SHREVEPORT 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

ALEXANDRIA 

.  DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

MARSHALL 

DETACHED  ANO  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

MONROE 

DETACHED  ANO  SEMIDETACHEO- 

ROW  DWELLINGS 

.  WALKUP 

ELEVATOR-STRUCTURE 


NEW  MEXICO 

ALBUOUCROUE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR  -  STRUCTURE 

ALAMOGOROO 

DETACHED  ANO  SEMIOETACHED- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

ARTESIA 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

CARLSBAD 

DETACHED  ANO  SEMIDETACHED- 
ROW  JJWE  LL INGS 

WALKUP 

ELEVATOR-STRUCTURE 

'   CLOVIS 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE --- 

FORT  SUMNER 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

GALLUP 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WA  LKUP 

ELEVATOR - STRUCTURE 


16.250 

19.550 

24.350 

38.800 

34.700 

38.6O0 

40.100 

15.200 

18.300 

22.900 

26.900 

32.450 

36.400 

37 . 750 

14.100 

17.550 

22.200 

26.250 

30.300 

33.550 

35.200 

28.650 

33.200 

42. ISO 

16.800 

20.250 

25.050 

29.850 

35.900 

39.800 

41.550 

15,400 

18.750 

23.100 

27.500 

33. ISO 

36.850 

38.500 

14.450 

18.100 

22.800 

S7.050 

3I.3O0 

34.450 

36. ISO 

29.150 

33.700 

42.450 

17,300 

21.000 

25.700 

30.550 

37.050 

41.200 

42.80O 

16.300 

19.800 

24.700 

29.300 

35.150 

39.050 

41.100 

15.600 

19.400 

24.350 

28.650 

33.250 

36.800 

38.250 

29.800 

34.500 

43.900 

18.600 

32.350 

27.650 

32.700 

39.400 

44.050 

45.750 

17.550 

21.200 

26.450 

31.350 

37.500 

41.600 

43.750 

14.850 

18,550 

23.350 

27.650 

31.850 

35.350 

36.850 

29.500 

34,100 

43.450 

17.250 

20.750 

25 . 550 

30.350 

36.700 

40.700 

42.400 

16.250 

19,700 

24.450 

29.050 

34.850 

38.750 

40.700 

15.250 

19,100 

23.750 

28.200 

32.750 

36,200 

37.800 

29.500 

34,100 

43,450 

17.250 

20.75O 

25.550 

30.35O 

36.700 

40.700 

42.400 

16.250 

19.700 

24.450 

29.050 

34 . 850 

38.750 

40.700 

15.450 

19.350 

23.950 

28.450 

33.100 

36,400 

38.100 

29.500 

34.100 

43.450 

18.550 

22 . 350 

27.550 

32.700 

39.400 

43.850 

45.750 

17.500 

21.150 

26.450 

31.350 

37.500 

41.600 

43.750 

15.700 

19.650 

24.700 

29,200 

33.8O0 

37,500 

39,100 

29.800 

34.500 

43.900 

16.950 

20.300 

25 . 250 

29.850 

36.100 

40,300 

41.950 

15.550 

19.050 

33,550 

28.000 

33.800 

37.5O0 

39. ISO 

13.350 

16.600 

21.150 

25.000 

28.850 

32.000 

33.550 

29.250 

34.000 

43.05O 

15.400 

18.400 

22.850 

27.250 

32.650 

36.500 

38. ISO 

15.050 

17.350 

21.450 

25.550 

30.600 

34.200 

35.750 

13.000 

16.100 

20.500 

24,200 

28,050 

30.900 

32,550 

28.400 

33.000 

41.600 

15.450 

18.450 

22.950 

27 . 350 

32.800 

36.650 

38.200 

14.500 

17.700 

21,800 

26.000 

31.200 

34.800 

36,300 

12.950 

16.050 

20.400 

34.000 

27.900 

30.850 

32, ISO 

27.100 

31.500 

39.950 

15.300 

18.300 

22.600 

26.900 

32.450 

36 .  250 

37.650 

14.300 

17.300 

21.300 

25.450 

30.550 

34.050 

35.500 

13,350 

16.550 

20.950 

24.800 

28.750 

31.650 

33.3O0 

29.000 

33.550 

43.800 

18.350 

22.000 

34.550 

29.200 

35.100 

39.300 

40.950 

17.000 

20.300 

33.600 

27.050 

32.300 

36.000 

37.850 

14.700 

18.200 

30.650 

24,400 

28.400 

31.100 

32,70O 

25.750 

30.050 

38.050 

19.300 

22.950 

35.700 

30.550 

36.800 

41.100 

43,850 

17.650 

21.150 

33,550 

28.  100 

33.550 

37.350 

39.250 

15.250 

18.950 

21.400 

25,300 

29.350 

32.350 

34,000 

24.250 

28.200 

35,550 

19.300 

22.950 

25.600 

30.500 

36.800 

41.050 

42.5O0 

17.650 

21.150 

23.600 

28.3O0 

33.700 

37,500 

39.350 

15.350 

19.000 

21.400 

25,700 

39.5SO 

32.650 

34.100 

24.600 

28.600 

36.200 

19.500 

23.450 

26.100 

31.100 

37.400 

41,700 

43,3SO 

17.900 

21.600 

24.0SO 

28.800 

34.250 

38.200 

40.100 

15.200 

19. OOO 

21.400 

25.300 

29.350 

32.400 

33.950 

24.60O 

28.600 

36.200 

19.300 

22.950 

25.600 

30.500 

36.800 

41.050 

42.500 

17.650 

21.150 

23.600 

28.300 

33.700 

37.500 

39.350 

15.200 

18.850 

21.200 

25,300 

29.250 

32.250 

33.750 

24.350 

28 . 250 

35 . 550 

19.850 

34.000 

26.750 

31.750 

38.300 

42.800 

44.S50 

18.450 

22.150 

24.600 

29.3O0 

35.150 

39.050 

41.050 

16.000 

19.800 

22.300 

26.550 

3O,7O0 

33.750 

3S,550 

25.300 

29.550 

37,250 

21.000 

25.200 

28,200 

33.450 

40.400 

45,100 

46.900 

19.050 

22,700 

35.450 

3O.2O0 

36. ISO 

40.250 

42.200 

16.350 

20.400 

23.05O 

27,400 

31.750 

34.900 

36,500 

25.900 

3O.3S0 

38,150 
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PROTOTYPE  PER  UMIT  COST  SCHEDULE 

NUMBER  OF  BEDROOMS 
O  t  2 

REGION  VI --CONTINUED 


NEW  MEXICO         --CONTINUED 

H066S 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

LAS  CRtKES 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS- 

WALKUP 

ELEVATOR-STRUCTURE 

LAS  VEGAS 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE - 

LOS  ALAMOS 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

RATON 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

SANTA  FE 

DETACHED  AM)  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE -- 

SILVER  CITY 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

TRUTH  OR  CONSEQUENCES 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

FARMINGTON 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS - 

WALKUP 

ELEVATOR- STRUCTURE 

TERRA  AMARILLO 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

TAOS 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

SOCORRO 

DETACHED  AND  SEMIDETACHCD- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

RUIOO^ 

DETACHED  AND  SEMIDETACMCD- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

OKLAHOM* 

OKLAHOMA  CITY 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

AOA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

AROMORE 

DETACHED  AND  SEMIOETACHCO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STMUCTURE 

CNIO 

DETACHED   AM>  SEMIDETACHCO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

«UVMON 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 


19.300 
17.650 
I5.350 

22.950 
21.150 
19.000 
28.2SO 

25.600 
23.600 
21.400 
35.S50 

30. 
38. 
25. 

500 
300 
700 

36. 
33. 
29. 

800 

700 
550 

4^1. 
37. 
33. 

050 
50O 
650 

43. 
39. 
34. 

SOO 

350 
100 

24,3SO 

19.30O 
17.650 
15.650 

22.950 
21. ISO 
19.50O 
38.250 

25.60O 
23.600 
21.800 
35.550 

30. 
28. 
26. 

500 
300 
050 

36. 

33. 

30. 

80O 

700 
05O 

41. 
37. 
33. 

05O 
50O 

150 

43. 
39. 
34, 

SOO 
350 
750 

24.3SO 

19.70O 
18.600 
16.000 

23.750 
22.300 
19.800 
39.350 

36.450 
34.650 
33.400 
37.250 

31. 
39. 
36. 

400 
550 
600 

37. 
35. 
30. 

900 
350 
700 

42. 
39. 
33. 

300 
30O 
950 

44, 
41. 
35, 

.050 
,  100 
,650 

2S.300 

20.500 
19.050 
16.450 

24.600 
22.700 
20.400 
30.200 

27.400 
25.450 
23.050 
38.100 

33, 
30. 
27, 

450 
200 
,330 

39. 
36. 
31. 

30O 
200 
.550 

43, 

40, 
34, 

900 
.350 
,850 

45, 
42, 
36, 

.70O 
.250 
500 

35.850 

19.550 
18.600 
16.000 
25.30O 

23.500 
22.20O 
19.800 
39.350 

36.300 
34.650 
32.400 
37.350 

31, 

39, 
26, 

,150 
.550 
,600 

37, 
35, 
30, 

.550 
.350 
,70O 

41, 
39, 
33, 

,950 
,30O 
,950 

43. 
41  . 
35. 

,650 
,100 
,650 

19.600 
18.600 
16.000 

23.500 
33.30O 
19.800 
29.350 

26.300 
24.650 
23.400 
37.350 

31 
29 
26. 

,200 
.550 
,600 

37, 
35, 
30, 

,600 
.350 
,700 

42. 
39 
33. 

,100 
,30O 
,950 

43. 
41, 
35. 

,750 
,  100 
,650 

25.30O 

20.25O 
18.800 
16.300 

24.S50 
22.550 
20.3O0 
39.950 

27.350 
35.150 
22.950 
37 . 950 

32 
29 
27 

,300 
.950 
.050 

39. 
35. 
31. 

.  150 
,900 
,3SO 

43 
39 
34 

,650 
,900 
.600 

45. 
41. 
36 

,350 
.950 
.250 

3S.750 

19.00O 
17.600 
15.200 

22.650 
2O.90O 
18.850 
27.950 

35.500 
33.500 
31.350 
35.300 

30 
28 
25 

.200 
.050 
.250 

36 
33 
29 

.400 
.350 
.300 

40 
37 
32 

.60O 
.250 
.350 

42 
38 
33 

.200 
.900 
.750 

23.900 

20.5O0 
19.05O 
16.350 

24.600 
23.700 
20.400 
30.350 

27.50O 
25.450 
23.050 
38. ISO 

32 
30 
27 

.700 
.200 
.400 

39 
36 
31 

.40O 
.  150 
.750 

44 

40 
34 

.050 
.350 
.90O 

45 

42 
36 

.SOO 
.20O 
.500 

2O.50O 
19.050 
16.450 
25.850 

24.600 

23.7O0 
3O.40O 
30.300 

27.40O 
35.450 
33.05O 
38.100 

32. 

30 
27, 

,450 
20O 
.350 

39. 
36. 
31, 

,300 
.200 
,550 

43 

40 
34. 

.900 
.350 
.850 

45, 

42. 
36. 

.TOO 
.250 
.500 

23.30O 
21.500 
18.30O 
35.700 

37.700 
25.850 
33.5SO 
30.050 

30.950 
38 . 750 
25.700 
37.900 

36, 
34. 
30. 

.750 
100 
2SO 

44, 
41, 
35, 

SOO 

.05O 
.  100 

49. 

45 
38. 

,550 
,550 
,600 

51. 
47. 
40. 

,500 
,800 
.600 

19.0OO 
17.600 
15.30O 
23.900 

20.500 

19.06O 
16.450 
25.850 

18.700 
16.400 
14.750 
36.500 

33.6SO 
30.900 
18.850 
37.950 

24.600 
22.700 
20.400 
30.300 

22.550 
19.800 
18.350 
3O.80O 

25.500 
23.500 
2  1 . 350 
35.30O 

27.400 
25.450 
23.050 
38.100 

28.0OO 
34.300 
23.300 
39.050 

30, 
28. 

25. 

.200 
050 
.250 

36, 
33, 
29, 

,400 
.350 
.300 

40. 
37. 
32. 

,600 
,350 
,350 

42. 
38. 
33. 

.200 
,90O 
.750 

32, 

30. 
27, 

,450 
.200 
,350 

39, 
36, 

31, 

.300 
.200 
.550 

43. 
40. 
34. 

,900 
,350 
,850 

45, 
42. 
36. 

,700 
,250 
,50O 

33 
29 
27. 

,350 
,060 
.550 

40. 
34, 
32 

,05O 
,850 
.  10O 

44. 

38 
35 

,700 
,950 
.300 

46. 
40. 
37 

,650 
,550 

,000 

19.050 
17.100 
15.400 
36.8SO 

ia.950 
17.650 
16.30O 
37.350 

19.500 
17.400 
14.900 
27.70O 

19.850 
17.800 
16.0SO 
28.100 

22.700 
20.650 
19.350 
31.050 

22.700 
31.300 
20.300 
31.600 

33.300 
31.00O 
18.650 
31.850 

23.800 
21.300 
19.700 
33.700 

38.30O 
35. SCO 
34 . 350 
39.250 

28.300 
26.100 
29.500 
39.950 

2S.9SO 
35.750 
33.350 
40.500 

29.800 
36.300 
35.100 
4«.3SO 

33 
30 
28 

,650 
.450 
,900 

40. 
36 
33 

,500 
,350 
,650 

45 
40 
36 

,350 
.550 
.900 

47 
42 
38 

.050 
.450 
.750 

33 

31 
30 

.650 
.  100 
.250 

40 
37 
35 

,50O 
.350 
,  150 

4S 

41 
38 

.ISO 
.650 
.750 

47. 
43. 
40 

.  10O 
,450 
.500 

34 

30 
27 

.650 
.850 
.950 

41 
37 
33 

.650 
000 
.450 

46 

41 
39 

.400 
.300 
.70O 

48 
43 
37 

.30O 
.050 
.350 

3S 
31 
29 

.300 
.250 
.70O 

43 

37 
34 

.450 
.600 
.450 

47 

41 
38 

.500 
.900 
.ISO 

49 
43 
39 

.450 
.700 
.950 

WALKUP 

ELEVATOR - STRUCTURE  - 


16.350 
25.900 


20.400 
30.350 


23.050 
38.  150 


37.400 


31.750 


34.900 


36.500 
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PROTOTYPE    PER    UMT    (OST    SC».EOULC 


NUMBER    OF    BEORCOHS 
1  2 


KECION    VI--CCNTINUCO 


■0RL^tHO«»*- 


-««1rf-H»«t0- 


LAUTON 

OCTtCHEO    AMD    SEMIOETACHED 

BOW    CMELLlNSi — - 

WALKl."-- 

ELEVATOR-STRUCTURC 
-S*««l»«iEE- 

OETACHCD    AKO    <E"IDCTAC»>EO 
-      BO*    CWELLIN6S ~ 

h»LKLP--"------  — — — --- 

-    CLE¥«TOB.ST»UCTUBE- 
STILLUATEB 
OETACMEO    Alt»-ttM|»C^TACMEO- 

BO*    CMELLIKCS  — — — " 

hiLKtP-- 

ELEV«TOR-$TRyCTURE- -  — — 

tiOoc.«^o    - 

DETACMtO    AND    SE"IOtTACMtO-  — 

B0*-C*lL4l 


16,850 
It.TSO 
14.900 
26,800 


22,840 

20, ISO 
18,800 
31,100 


28,200- 

2«,T00 

23,700 

39,353 


S3,»SB 

29.SSTI 
28,000 


-»».t»0 

3S,$00 
>2.«S0 


«t,l»0- 
It.SSO 

ss,8«a- 


♦^.Ofct- 

<lt.*0O 

-  »7,7C»- 


k»L«LP  — —  — —..—  —  . 

-  ELEYATOB-STRUCTURE— — — - 
TULSA 

—  OEtACMEO  AND  «£"I3£TAC»E0-- 
ROa  CKELLIKSS  — -..-.-  —  . 

kA  L  K  L  »-     ■■  ■  ■ »»-»—, 


ELt»«T0R-STOuCTUBE — ---- 

BARTlESYILLE 

DETACHED  kkf    StciOtTACMCO- 
-BO.  CytLLlNCS — — . 

bALKLP 

ELEY^TOB-^IRiKTUBE 


HCALESTER 

DETACMCO    ADO    SEMIOETACmEP— 
B0»    CVELLIN6S"---  — — 

ELEYATOR-JTRoCTtBE-- -- 

— MUSII06EE 


1«,3S0 
-17,2oO 
IS.SSO 
iB,aOB' 


23,330 

20.«00 

i«,sro 
■  iaTiso 


28,«C0 
25,600 
2«,«l0 

^^T^^B- 


«8,t00 

-M,760- 

3i  .fSO 


-1B,I00- 
17,200 

-  IS. ISO 
27,600 


23,0S0 

20,700 
I8.9S0 
32, ISO 


OrilCHEO    «N0    1E«IDETACmE0-  — 
ROW    CWCLLIMS  — —  —  —  — — 

h«LK  L»------- -----"--•---  — • 

--       tLEYiTOR-SlBOCTUCE--"  — --  — ■ 
SHERMAN 

DETACHED   AND   SEMIDETACHED 

ROW   DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

TYLER 

DETACHED  AND  SEMIDETACHED 

ROW  DWELLINGS -- 

WALKUP - 

ELEVATOR-STRUCTURE 

WACO 

DETACHED  AND  SEMIDETACHED 

ROW  DWELLINGS •- 

WALKUP 

ELEVATOR-STRUCTURE 

FORT  WORTH  -  DALLAS 

DETACHED  AND  SEMIDETACHED 

ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

ABILENE 

DETACHED  AND  SEMIDETACHED 

ROW  DWELLINGS -- 

WA  LKUP 

ELEVATOR- STRUCTURE 

SAN  ANGELO 

DETACHED  AND  SEMIDETACHED 

ROW  DWELLINGS - 

WALKUP 

ELEVATOR- STRUCTURE 

WICHITA  FALLS 

DETACHED  AND  SEMIDETACHED 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

HOUSTON 

DETACHED  AND  SEMIDETACHED 

ROW  DWELLINGS 

WALKUP - 

E  L  E  VATOR  -  STRUCTURE 

BEAUMONT 

DETACHED  AND  SEMIDETACHED 

ROW  DWELLINGS 

WALKUP - - 

ELEVATOR -STRUCTURE 


i«,tso 

17,7SO- 
IS.tSO 
27,*SO  - 

17.650 
19.250 
13.750 
27.100 

16.700 
15.  100 
12.950 
27.650 

16.650 
14.950 
12.950 
27.700 

17.250 
15.250 
13.650 
29.250 

17.950 
15.750 
12.850 
30.350 

17.650 
15.900 
13.400 
30.550 

17.950 
15.900 
14.200 
29.500 

18. 150 
15.950 
12.900 
27.950 

18.600 
16.250 
13.150 
28.750 


16. 
32.250 

20. 150 
17.950 
16.200 
31.400 

20. 600 
18.250 
16.9SO 
33.900 


21.450 
18.800 
16.  100 
35.  100 

21.250 
18 . 950 
16.600 
35.500 

31.350 
18.950 
17.800 
34.300 

31.950 
19.250 
16.200 
32.700 

22.450 
19.750 
16.S50 
33.500 


28,600- 

2S,6a0 

23,850 

«0.7lO 


■«0,8$0- 
36,600 
3I,7SO- 


-«»,6oa 

•0,800 


•  2,7C0 


23,150 
21,500 
19,300 
32.100 

31.290 
18.350 
17.150 
31.650 

20,300 
18.100 
100 


2S,8C0 

26,7C0- 

2«,2S0 

••0.700 


3«,100 

-  31.700 

2S,7C0 


•11,050 
-37.9S0- 

33,«00 


•S.TSO 

•  2«  Boo- 
st.TSO 


26.250 
22.850 
21.600 
39.900 

25.000 
22.450 
20.450 
40.85O 

24.950 
22.250 
20.450 
39.700 

25.700 
22.650 
21.450 
43.0SO 

26.650 
23.400 
20.300 
44.500 

26.450 
23.550 
20.950 
44.800 

26.750 
23.5SO 
22.450 
43.300 

26 .  950 
23.850 
20.400 
41. 150 

27.800 
24.350 
20.800 
42.300 


31.300 
27.100 
25.600 


29 . 950 
36.650 
24.100 


29.750 
26.600 
24.  100 


30.650 
27.050 
25.400 


31.700 
27.900 
23.900 


31.550 
28.000 
24 . 950 


31.700 
28.000 
26.600 


37.650 
32.650 
29.800 


36.000 
32.  150 
27.900 


35.800 
31.950 
28.200 


36.700 
32.400 
29.450 


38.200 
33.550 
27.700 


37.800 
33.850 
29.000 


38.  150 
33.850 
31.000 


32.  100 
28.300 
34.350 


33.900 
39.050 
34.700 


38 . 650 
34.050 
37.950 


39.800 
34.850 
38.500 


41.750 
36 .  450 
33.S50 


39.900 
35.750 
3O.60O 


39.750 
35.550 
30.600 


41,000 
36.200 
33.500 


43.700 
37.550 
30.600 


43 . 350 
37.750 
31.800 


43.700 
37.750 
34.050 


43.300 
37.800 
30.9S0 


44 . 350 

38.800 
31.500 


43.800 
38. 150 
34.300 


41.650 
37 . 350 
33.450 


41.600 
37.200 
33.350 


43.800 
37.900 
33.850 


44.250 
39.000 
32.000 


44.250 
39.450 
33.300 


44.450 
39.450 
35.600 


45.000 
39.600 
32.450 


46 . 250 
40.600 
32.950 
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TEXAS 


PROTOTVPE  PER  UNIT  COST  SCHEDULE 

NUMBER  OF  BEDROOMS 


PROTOTVPC  PER  UNIT  COST  SCHEDULE 


REGION  VI --CONTINUED 


--CONTINUED 

BRYAN 

DETACHED  AND  SEMIDETACHED; - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

EL  CAMPO 

DETACHED  AND  SEMIDETACHED-- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

LUEKIN 

DETACHED  AND  SEMIDETACHED-- 

ROW  DWELLINGS 

WALKUP --J 

ELEVATOR-STRUCTURE 

TEXAC  CITY 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

LUBBOCK 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

AMARILLO 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP --- 

ELEVATOR-STRUCTURE 

EL  PASO 

DETACHED   AM)   SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

MIDLAND 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

ODESSA 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

SAN  ANTONIO 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

AUSTIN 

DETACHED  AND  SEMIDET ACHED- - 

ROW  DWELLINGS 

W  A  LKUP 

ELEVATOR-STRUCTURE --- 

CORPUS  CHRISTI 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP -- 

ELEVATOR-STRUCTURE 

DEL  RIO 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

EAGLE  PASS 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

HARLINCEN 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

JUNCTION 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

LAREDO 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 

VICTORIA 

DETACHED  AND  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


31. 
17, 
11, 
27, 

19, 
15. 
13. 
27. 

19. 
17, 
12, 

27. 

IB. 
IS. 
13. 
27, 

17, 
15, 
13, 
24. 

17, 
16, 
14, 
25. 

17, 
16, 
14, 
24, 

16. 
14, 
13, 
33, 

16, 
14, 
13, 
23, 

15. 
17, 
13. 
33, 

16, 
14. 
12. 
20. 

16. 
15. 
14. 
19. 

15. 
14. 
13. 
21. 

18. 
14, 
13. 
22. 

16. 
14. 
13. 

20. 

16. 
14. 
13. 
22. 

16. 
14. 
13. 
21. 

IS. 

14, 
14, 
33, 


,450 
,  ISO 
,950 
,550 

950 
7SO 
,4SO 
,800 

,550 
,  ISO 
900 
,9SO 

150 
950 
550 
,9S0 

,650 
150 
800 

,750 

600 
200 
550 
,300 

,650 
900 
,950 
,  100 

,700 
,800 
700 
650 

,750 
,900 
800 
,650 

650 
550 
ISO 
800 

250 
550 
9O0 
850 

950 
300 
200 
400 

350 
000 
150 
BSO 

000 
450 
500 
300 

950 
550 
500 
800 

850 
550 
750 
,700 

,850 
,900 
,000 
,850 

800 
,850 
,000 
,550 


25.950 
20.800 
14.900 
32.200 

23.900 
19.200 
16.700 
32.350 

23.600 
20.800 
16.200 
32.70O 

2 1 . 950 
19.250 
16.90O 
32.70O 

21.100 
18. 150 
17.350 
28.750 

21. ISO 

19.400 
18. ISO 
39.400 

3I.00O 

20.000 
18.500 
28.  ISO 

20.250 
17.900 
17.250 
27.350 

20.300 
17.850 
17.100 
27 . 350 

18.750 
17. 100 
16.500 
27.700 

19.500 
17.600 
16.350 
24. ISO 

20.3SO 
18.600 
17.600 
22.500 

18.400 
16.850 
16.450 
25.350 

2 1 . 550 
17.550 
17. ISO 
26.050 

20.350 
17.SS0 
17. ISO 
33.9S0 

20.300 
17.700 
17.250 
26.4SO 

20. ISO 
18. ISO 
16.350 
29.350 

19.  150 
18.050 
17.600 
26.300 


32.050 
25.700 
18.  BOO 
40.550 

29.400 
23.650 
21.100 
40.850 

29. 100 
26.050 
20.450 
41. ISO 

26.950 
23.850 
21.350 
41. ISO 

36.250 
22.750 
21.800 
36.4SO 

26.400 
24. 100 
32.950 
37.200 

t6.  ISO 

25.050 
23.400 
35 . 650 

25.050 
22.050 
2I.750 
34.750 

25.050 
22. 100 
2  1 . 750 

34 .  750 

23.250 
20.850 
20.800 

35.  ISO 

24. 100 
21.650 
20.400 
30.650 

25.450 
23.050 
23.350 
28.750 

22.800 
20.850 
20.800 
32.300 

26.700 
21.600 
21.450 
32.950 

25.200 
2I.650 
21.550 
30.4S0 

25.  too 
2  I. BSO 
21.700 
33.400 

25.050 
22.400 
20.550 
32.300 

23.600 
22.300 
22.  lOO 
33.300 


38. 100 
30.550 
32.300 


34.950 
28.050 
24 . 950 


34.650 
30.600 
24.350 


32.  100 
28.300 
2S.30O 


31.300 
26.950 
25.800 


31.450 
28.650 
27.100 


31.050 
29.750 
27.650 


30.  100 
26.450 
25.650 


30. 150 
26.350 
25.750 


27.800 
25.000 
24.550 


28.750 
25.800 
24.400 


30.200 
27 . 350 
26.250 


27.350 
24.800 
24.550 


31.900 
25.750 
25.600 


3O.20O 
25.950 
2S.600 


29.800 
26.050 
25.950 


29.800 
26.750 
24 . 350 


28.200 
26.4SO 
26.250 


45.9SO 
36.600 
25 . 850 


42.300 
33.850 
2B.900 


41.700 
36.700 
28.  ISO 


38 . 650 
34.050 
29.300 


37.650 
32.300 
29.900 


37.950 
34.450 
3 1 . 550 


37.450 
35.800 
32.050 


36.050 
31.600 
29 . 850 


36.050 
31.600 
29.800 


33.450 
30.000 
28.650 


34 . 650 
31.000 
28.300 


36.3SO 
32 . 850 
30.400 


32 . 750 
29.750 
28.650 


38.400 
30.950 
29 . 650 


36.200 
30.950 
29.700 


35.950 
31.400 
3O.0OO 


35.750 
32.000 
28.400 


33.800 
31.950 
30.SSO 


51.300 
40.75O 
28.500 


47,050 
37 . 550 
31.850 


46 .  550 
40.800 
3I.OSO 


43.200 
37.800 
32.400 


41 .900 
36.  100 
32.750 


42.200 
38 . 450 
34.700 


4 1 . 750 
40. ISO 
35 . 250 


40.  150 
35.40O 
32.700 


40.20O 
35.350 
32.700 


37.200 

33.500 
31.450 


38 . SSO 
34.600 
30.950 


40.450 
36.650 
33.SO0 


36 .  550 
33.150 
3 1 . 450 


42.700 
34.500 
32 . 650 


40.400 
34.600 
32.700 


40.00O 
34 . 950 
33.00O 


39.9O0 
35.750 
31.  100 


37.650 
35.650 
33.500 


53.200 
42.600 
29.90O 


49.200 
39 . 350 
33.550 


48.800 
42.700 
32 . 550 


45.  COO 
39.600 
33.950 


43.650 
37.800 
34.400 


43.9O0 
40.050 
36.400 


43.600 
4  1 . 650 
36.900 


41.900 
37.000 
34 .  350 


4 1 . 950 
36.9O0 
34.400 


38.800 
34,700 
32.900 


40.  ISO 
36.050 
32.650 


42.000 
38.  100 
35.250 


37.900 
34 .  550 
33.000 


44 . 350 

35 .  850 
34.200 


42.000 
36.050 
34.390 


4 1 . 550 
36.400 
34.650 


4I.450 
37. ISO 
32.750 


39.200 
37, 100 
3S.2SO 


IOWA 


NUMBER  OF  BEDROOMS 
«  3  3 


REGION  VII 


KANSAS 


OES  MOINES 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

BETTENOORF 

DETACHED  AND  SEMIDETACHCO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

CEOAR  RAPIDS 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

COUNCIL  BLUFFS 

DETACHED  AND  SEMIDETACHCD- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

DAVENPORT 

DETACHED  A»0  SEMIOETACHCO- 

ROW  DWELLINGS —  - 

WALKUP ....... 

ELEVATOR-STRUCTURE 

OUBUOUE 

DETACHED  AND  SEMIDETACHCO- 

ROW  DWELLINGS --. 

WALKUP -- 

ELEVATOR-STRUCTURE 

MASON  CITY 

DETACHED  AND  SEMIDETACHEO- 

ROW  DWELLINGS .-  — .- 

WALKUP 

ELEVATOR-STRUCTURE 

SIOUX  CITY 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS - 

WALKUP 

ELEVATOR-STRUCTURE 

WATERLOO 

DETACHED  AND  SEMIDETACHCO- 

ROW  DWELLINGS — 

WALKUP .... 

ELEVATOR-STRUCTURE 


KANSAS  CITY 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS - 

WALKUP - 

ELEVATOR-STRUCTURE 

TOPEKA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP -. 

ELEVATOR-STRUCTURE 

GARDEN  CITY 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

PITTSBURG 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

SALINA 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

WICHITA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 


MISSOURI  .   • 

KANSAS  CITY 

DETACHED  AKO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

JOPLIN 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

ST.  JOSEPH 

DETACHED  AND  SEMIOETACHCO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


18.900 
IB.  too 
IB. 050 
36.350 

1B.TSO 
tB.BOO 
46. BSO 
37,200 

1B.6SO 
18.700 
16.100 
37.000 

19.000 
18.050 
IB. 000 
26.400 

19.650 
ia.6BO 
IB. 790 
37.200 

It. 650 
18.650 
IB. 750 
26.650 

1B.650 
IB. 650 
16.650 
26.650 

19.650 
18.550 
16.650 
26 . 650 

IB. 650 
IB. 650 
IB. 750 
26 ,  650 


20.200 
IB. 150 
17.500 
27.900 

19.200 
18.550 
18.800 
25.500 

17.750 
17. too 
19.500 
23.900 

17.450 
16. BSO 
IB. 100 
28.300 

17.450 
1B.9O0 
19.200 
23.500 

I8.350 
t7,550 
19.800 
23.30O 


33.490 
20.  190 
18.800 
2B.450 

30.800 
18.800 
17.990 
3B.900 

21.650 
19.450 
18.050 
27,290 


33.950 
31.800 

30.  100 
30.450 

33.850 
33.600 
30.900 
31.500 

33.660 
33.990 
3O,000 
31,300 

33.990 
31.790 
3O.000 
30.700 

33.650 
33.550 
30.800 
31.900 

33.650 
33.590 
3O.800 

31.  100 

33.650 
23.550 
20.750 
31.100 

33.650 
22.250 
30.600 
81.  too 

33.650 
32.950 
30.800 
31.100 


24. 550 
31.750 
31.650 
33.300 

33. 100 
33. too 
31.150 
39.450 

31.400 
30.5SO 
19.300 
27.600 

31.100 
2O.200 
18.900 
37.090 

21.100 
30.250 
IB.BOO 
27.190 

22.100 
31.190 
■  19.B90 
37,090 


37.250 
24.  ISO 
23.300 
33.950 

29,190 
22.400 
21.650 
30.750 

29.950 
23.  ISO 
22.500 
31.600 


38.250 
36.750 
25.500 
38.700 

39.400 
37. 850 
36.600 
39.850 

39.300 
37.600 
39.490 
39.700 

2B.250 
26.750 
35.500 
38.700 

39.300 
37.650 
26.400 
39. BSO 

29.300 
27.650 
26.400 
39.350 

29.300 
27.650 
26.400 
39.3SO 

39.300 
27,450 
26.200 
39.350 

39.300 
37.650 
36.400 
39 ,  350 


30.200 
26.850 
27.650 
40.900 

28. BSO 
37.400 
36.900 
37.300 

26.500 
29.350 
24.300 
34 . BSO 

26.050 
24.950 
33.900 
34.200 

26.050 
39.  190 
34.190 
34.290 

27.550 
36.390 
39.200 
34.200 


33.990 
29.900 
29.60O 
41.70O 

31.250 
27.800 
27.700 
38,900 

33,000 
28. BSO 
28.500 
40.050 


33.700 
31.900 
30.300 

40.600 
38.400 
34.950 

44.990 
43.700 
38.300 

47. ISO 
44.600 
40.350 

35.150 
33.100 
31.300 

42.300 
40.000 
36.350 

47.090 
44.950 
39.950 

49.200 
46.4SO 
43.050 

34.700 
33.900 
31,200 

41. BOO 
39.650 
36.050 

4B,990 
44.200 
38,300 

48.600 
46,150 
40.100 

33.700 
33, 150 

?30.  100 

40.700 
38.450 

34.850 

49.000 
43.000 
38.350 

47.150 
44.800 
40.2SO 

34,700 
32.950 
32.400 

41. BOO 
39.600 
37.550 

46.950 

44.200 
39.800 

48,600 
46,100 
41.790 

34.700 
32.950 
32.400 

41. BOO 
39.600 
37.990 

4B.990 

44.200 
39.800 

48,600 
46,100 
41.750 

34.700 
32.950 
32.550 

41. BO© 
39.600 
37.6O0 

46. 990 
44.200 
39.800 

48.600 
46.100 
44. BSO 

34.700 
32.750 
33 .  350 

41.800 
39.400 
37.350 

46.990 
43.990 
39.990 

48.600 
49.890 

44.990 

34.700 
33.950 
32.400 

41.800 
39.600 
37.550 

46.990 
44.200 
39,800 

48.600 
46,100 
41.790 

35.900 
33.000 
32.600 

43.250 
36.900 
37.750 

48,050 
42,750 
41. BSO 

90.39O 
44.70O 
43.800 

34.050 
33.550 
31.600 

4  1.050 
39.200 
36.6O0 

49.700 
43. BOO 
4O.600 

47.750 
45,800 
43,390 

31.550 
30.300 
28.850 

38.050 
36.350 
33.450 

42.200 
40.700 
36.800 

44.250 
42.250 
38.600 

31.050 
39.550 
28. 150 

37.350 
39.790 
32.800 

41.900 
39.900 
36.300 

43.450 
41.600 
37.900 

31.200 
29.750 
38.300 

37 . 550 
39. BOO 
32. 950 

41,990 
40.00O 
36.300 

43,690 
41.800 
37.950 

32.600 

«1.050 

39.700 

39.250 
37.600 
34.400 

43.70O 
41.850 
37. 950 

49. BSO 
43.690 
39.800 

39.850 
35.500 
34. 950 

48 . 050 
42.700 
40.490 

93.390 
47, BOO 
44,690 

99,890 
49.700 
47,090 

37.050 
33.250 
33.990 

44.600 
39.9O0 
37.800 

49,790 
44,400 
41,990 

83.000 
46.300 
43.790 

38. ISO 
34.000 
33.650 

46.000 
41.050 
39.190 

91.300 
49.750 
43.050 

93.700 
47,690 
49.390 
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mtoTOTvpc  rca  unit  cost  schcoule 


NUMBER  Of  BEOiraOMS 


PROTOTYPE  PER  UNIT  COST  SCHEDULE 


NUMBER  OF  BEDROOMS 


REGION  VI I --CONTINUED 


REGION  VI II --CONTINUED 


■ISSOURI  --CONTINUED 

SEDALU 

OCTACHEO  AND   SEMIOCTACHCO- 

ROW  OlffLLINGS 

WALKUR 

ELEVATOR-STRUCTURE 

SPRINGFIELD 

DCTACHCD  AND  SEHIDETACHCD- 

ROW  OWCLLINQS 

MALKUP 

ELEVATOR-STRUCTURE 

Si  LOJIS 

DETACHED  AM)  SEMIOCTACHEO- 

ROW  DWELLINGS 

KALKUP 

ELEVATOR-STRUCTURE 

CAPE  aiRAROEAU 

DETACHED  AM>  SEMIDETACHED- 
ROW  DWELLINGS — - 

WALKUP 

ELEVATOR-STRUCTURE 

COLUWIA 

DETACHED  AND  SEHIOETACHED- 

RON  OWCLLINCS 

•ALKUP » 

ELCVATDR-STRUCTURC 

KIRKSVILLE       . 

OCTACHCO  AM)  SEHIOETACHCO- 

R0«  DMCLLIN6S 

WALKUP --•* 

ELEVATOR -STRUCTURE 

ROLLA 

DCTACHED  AND  SEMIDETACHED- 
ROM  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


MONTANA 


NEBRASKA  - 

OMAHA 

DCTACHED  AND  SEMIOETACHCD- 

ROM  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

SRAM)    ISLAM) 

DETACHED   AM)   SCMIDETACHED- 

ROM  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

LINCOLN 

OETACHEO  AND  SEMIOETACHCD- 

ROW  DWELLINGS 

WALKUP — 

ELEVATOR-STRUCTURE 

HACV 

DETACHED  AND  SEMIOCTACHEO- 

ROW  DWELLINGS --- 

WALKUP 

ELEVATOR-STRUCTURE 

NORFOLK 

DETACHED   AND  SEMIDCTACHCO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

NORTH  PLATTE 

DCTACHED  AND  SEMIOCTACHCO- 

ROW  OWCLLINQS 

WALKUP 

ELEVATOR-STRUCTURE 

SCOTTSBLUFF 

DCTACHED  AND  SEMIDCTACNEO- 

ROM  DWELLINGS 

WALKUP- ••-------••-••---- • 

ELEVATOR -STRUCTURC 


at, 

19, 
IB. 
27, 

31, 
1«, 
IT, 
it. 

37, 
31. 

IB. 

3a. 

31, 
30. 

IS. 
37. 

33. 
20. 
IB. 
37. 

33. 

ao. 

IB. 
37. 

30. 
IS. 
17. 
38. 


30. 
IS. 
17. 
3S. 

31. 

1*. 
17. 
37. 

30, 
IB, 
IB, 

as, 

34, 
33, 
30, 
31, 

30, 
IS, 
IB, 

3S, 

IS, 

17, 
IB, 
37, 

31, 

IB, 
17, 
37, 


650 
4SO 
OSO 
350 

BOO 

500 
300 

000 

450 
300 
90C 

600 

ISO 
350 
050 
400 

050 
750 
750 
400 

OSO 
750 
S50 
400 

050 
•50 
000 
ISO 


60O 
550 
OSO 
750 

600 
600 

700 
6SO 

450 
700 
3SO 
500 

600 
ISO 
000 

750 

BSO 
BSO 
BSO 
OSO 

90O 
BOO 
550 
OSO 

300 
050 
350 
350 


COLORADO 

DENVER 

DCTACHED  AM)  SCMIOCTACHCO- 

ROW  DWELLINGS 

WALKUP • 

CLCVATOR-STRUCTURE — - 

OCTACHCO  AM)  SEMIOETACHCD* 
ROW  DWELLINGS 


REGION  VIII 


CLfVATM-STflUCTUM 

ASPCN-VAIL 

DCTMMCO  AND  SCMIOCTACNCO— 

ROM  OWCLLINQS 

WALRUS---- ----•----••-••-•••••••• 

ELCVATOR-STRUCTURC 


ai.3oo 

1B.0SO 
16.750 
30.400 

31.100 
1B.3SO 
17.00O 
30.750 

33.300 
30.S00 
IB. OSO 
33.550 


3S.SSO 
33.150 
33.500 
31.600 

36.10O 
33.350 
31.400 
31.400 

37.100 
35.300 
33.650 
33. ISO 

35.650 
34.300 
33.450 
31.700 

36.850 
34.900 
33.300 
31.700 

36.5SO 
34. 900 
33.350 
31.700 

34.30O 
33.700 
31. OSO 
39.100 


34. BOO 
33.3SO 
31.300 
31.100 

38. BSO 
33.600 
33.350 
33.300 

34.750 
33.850 
3O.30O 
30.65O 

39.S50 
36. BOO 
34. BSO 
36.700 

38. ISO 
33.700 
30. BSO 
33.350 

33.750 
31. ISO 
30.S00 
31.300 

39. BSO 
33. BSO 
31.400 
31. BOO 


39. BSO 
33. BOO 
30. BOO 
35.4SO 

3S.4SO 
33. too 
31.100 
39.70O 

36.iSO 

34.600 
33.500 
37. BSO 


33.00O 
3S.6S0 
3B.S00 
4O.050 

33.300 
3S.850 
36. 950 
39.7SO 

33.350 
31.400 
39.800 
41. BSO 

31. BOO 
39.900 

as.aoo 

40.00O 

33.900 
30.T50 
39.350 
40. ISO 

33.900 
30.750 
39.6O0 
40.  ISO 

30.050 
3B.150 
3B.700 
36.7SO 


30.S00 
37.500 
36.9SO 
39.3SO 

31.S0O 
39.350 

as.aoo 

40.4SO 

30.300 
37. BOO 
38.550 
36.500 

36.S50 
33. OSO 
31.500 
46.400 

31.050 
as. 000 
36.450 
41. ISO 

36.000 
36.100 
36.300 
39.750 

31.400 
3B.350 
37.300 
37.750 


31.40O 

as.soo 

3B.450 
44.70O 

3I.3SO 
3B,450 
36.680 
48.00O 

33.  100 
30.300 
36.50O 

46. OSO 


/ 


3S. ISO 
34.000 
33.6SO 


3S.S00 
34.3SO 
3 1 . 850 


39.  BOO 
37.350 
35.300 


37.SSO 
35.700 
33.600 


39.300 
36.7SO 
34.900 


39.30O 
36.750 
35. OSO 


3S.6SO 
33 . 350 
31.SSO 


36.500 
33.800 
31. BSO 


37.850 
34. BOO 
33.300 


36.300 
33.000 
30.350 


43.6O0 
39.500 
37.350 


37.000 
33.40O 
31.350 


33.550 
31.300 
31.000 


37.500 
33.750 
33.450 


37.400 
33.550 
31.350 


37.400 
34.100 
31. BOO 


39.350 
36.300 
33.S50 


46.00O 
41.050 
39. ISO 


46.450 
41.450 
37. 050 


47. 950 
49.O0O 
41.00O 


45.650 
43.650 
39.  lOO 


47.300 
44.050 
40.S50 


47.300 
44.050 
40.700 


43.850 
40.350 
36.700 


43. 900 
39.650 
36.900 


45.800 
43.000 
38.600 


43.S50 
39.800 
35.050 


53.550 
47.300 
43.300 


44.600 
40. 100 
36.400 


40.350 
37.300 
35.750 


45.  ISO 
40.450 
37.3SO 


45.  too 
40.400 
36.000 


45.000 
41.190 
36.900 


47.4SO 
43.650 
39.000 


51.30O 
45.750 
43.050 


51.600 
46. OSO 
40.850 


53.30O 
SO. 300 
45.000 


50.950 
47.60O 
43.750 


53.500 
49.300 
44.300 


53.500 
49.300 
44.7SO 


47.600 
49.000 
40.300 


48.750 
43.900 
40.6SO 


50.  BOO 
46.550 
43.350 


48.400 
44.100 
38 . 750 


SB. BOO 
53.750 
48.000 


49.800 
44.700 
40.350 


49.000 
41. BSO 
39.650 


50.350 
45. OSO 
41.300 


50.300 
44.9SO 
39.800 


50. 050 
45.500 

40.350 


S3.850 

4a.ssB 

43. BOO 


53.700 
47.650 
45.350 


53.950 
4B.00O 
42.700 


55,750 
53.300 
47. ISO 


53.aSO 
49. BOO 
45.000 


55.000 
51.350 
46.400 


55.00O 
51.350 
46. 900 


49. BSO 
47.00O 

4a.2so 


51.00O 
45. BSO 
42.650 


53.30O 
48 . 850 
44.500 


SO.  BOO 
46.  100 
40.600 


61.3SO 
54. 900 
48. BOO 


sa.ooo 

46.550 
43.100 


47. 10O 
43.500 
41.600 


53.450 
46.950 
43.450 


53.650 
47,10O 
41,700 


sa.aso 

47 .  800 
43.350 


9S.300 
50.900 
45.100 


HELENA 

OETACHEO  AND  SEMIOETACHED- 

ROW  DWELLINGS -- 

WALKUP 

ELEVATOR -STRUCTURE 

BILLINOS 

OETACHEO  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

GREAT  FALLS 

DETACHED  AND  SEHIOETACHED- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

MISSOULA 

DETACHED  AND  SEMIOETACHED- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


NORTH  DAKOTA 
FARGO 


DETACHED  AND  SEMIOETACHED- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

BISMARCK 

DETACHED  AND  SEMIOETACHED- 

ROW  DWELLINGS 

WALKUP -- 

ELEVATOR-STRUCTURE 

DICKINSON 

OETACHEO  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


SOUTH  DAKOTA 

SIOUX  FALLS 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP -- 

ELEVATOR-STRUCTURE 

.  PIERRE 

DETACHED  ANO  SEMIDETACHED- 
BOW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

RAPID  CITY 

DETACHED  ANO  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP -• 

ELEVATOR-STRUCTURE 


UTAH 


SALT  LAKE  CITY 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

CEDAR  CITY 

OETACHEO  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

VERNAL 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


WYOMING 


CASPER 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

CHEYENNE 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

CODY 

OETACHEO  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

f  Lf  VATOR-STROCTURE  -  —  — - 


aa. 750 

19.600 
18.300 
38.100 

31.550 

18.750 
17.100 
36.650 

33.750 
19.900 
18.350 
38.150 

31.100 
18.350 
18.750 
38.100 


33.500 
18,100 
17.600 
37.500 

35.300 
30.600 
19.  ISO 
39.450 

34.500 
19.950 
18.550 
38.900 


34.100 
33.000 
19.050 
37^500 

35.400 
33.000 
19.200 
38.000 

34.300 
33.350 
19.950 
a7.850 


ao.aso 

18.200 
16.350 
34.750 

33.350 
18.050 
16.700 
37 . 350 

31.450 
17.500 
16.100 
36.300 


34.400 
30.900 
19.000 
37.850 

33.350 
19.800 
18.300 
36.850 

34.900 

31.650 
19.550 
36. BOO 


37.400 
33.300 
33.900 
33.650 

36.050 
33.a00 
31.650 
30.750 

37.350 
33.6O0 
33.050 
33.500 

35.500 
31.650 
31.300 
30.  ISO 


36.100 
33.150 
33. ISO 
33.050 

30.450 
34.900 
33.950 
34.350 

39.500 
34.300 
33.300 
33. BSO 


38.950 
36.6O0 
33.700 
33.000 

30.850 
37.850 
34.050 
33.4SO 

39.900 

37.300 
35.050 
33.400 


34.450 
31.850 
30.350 
36.900 

36.950 
31.850 
31.000 
31.750 

35.900 
31.100 
30.  ISO 
30.600 


39,500 
35.050 
33,850 
33,450 

38,350 
34.050 
33.900 
31.300 

3O,40O 
39.800 
34.550 
33.550 


33.850 
39.300 
39.100 
4  1.450 

33. OSO 
37.650 
27.500 
39.250 

33.850 
29.200 
29.  100 
41.450 

31.300 
27.050 
27.000 
38.400 


34.800 
28.500 
27.550 
40.400 

37.300 
30.600 
29.500 
43.300 

36.450 
30.000 
28.900 
43.450 


35.750 
33.000 
30.050 
40.350 

37,800 
34,300 
30.300 
41. 150 

36.350 
33.350 
3I.6O0 
40.950 


30.150 
37.050 
35,950 
36.550 

33.200 
36.850 
36.600 
40.350 

31,900 
36.000 
35.550 
36.700 


36.350 
31.150 
30.350 
41.350 

34.850 
39.850 
39.000 
39.500 

37.400 
33.150 
31.150 
43.450 


40.300 
J4.650 
34.250 


38 .  250 
32.800 
32.400 


40.350 
35.100 
34.200 


37.400 
33.050 
31.700 


4 1 . 850 
33.850 
33.650 


44.800 
36.500 
35.300 


43.750 
35.550 
34 . 150 


43.650 
39,250 
35,650 


45.000 
40. BOO 
35.900 


43.050 
40.100 
37.350 


36.100 
33 . 450 
30.650 


39.500 
33,300 
31.300 


38,100 
31, OSO 
30,000 


43.350 
37, OSO 
35.500 


41.550 
37.000 
34.150 


44.900 
38.300 
36.650 


48.700 
41.750 
39.600 


45.950 
39.550 
37.300 


48.300 
42.200 
39.650 


44.950 
38.6SO 
36.600 


50.300 
40.950 
38.200 


54.000 
44.200 
41.400 


52.500 
42.900 
40.300 


91.200 
47,4O0 
41,300 


54.500 
49 .  350 
41.600 


91.750 
47,950 
43.100 


43.450 
38.700 
35.5O0 


47.600 
38.500 
36.350 


45. 900 
37.350 
3S.000 


52. OSO 
44.500 
41.350 


SO. OSO 
42.650 
39.550 


53.900 
49.800 
4a.390 


54.350 
46.350 
43.750 


51.050 
44,050 
41,400 


53.950 
46.800 
43. 950 


49.900 
43.100 
40. BOO 


55.600 
45.300 
42.000 


59.790 
48.900 
45.3SO 


SB. 300 
47.500 
44.350 


57.100 
93.150 
45.600 


60.550 
54.650 
4S.750 


87.650 
53.900 
47. BSO 


48.150 
43.000 
39,150 


53,100 
43,000 
39,950 


51,000 
41.550 
38,450 


58.000 
49.600 
45,450 


65,700 
47,300 
43.700 


99.900 

90.900 
46. BOO 


56,600 
48,650 
45.6SO 


53.5O0 
46, OSO 
43,300 


56.400 
49,400 
49.800 


53.300 
45. OSO 
43,400 


58.450 
47.450 
44,300 


63,700 
91.300 
47.750 


61,300 
49.650 
46,400 


59.650 
55. OSO 
47. BSO 


63. OSO 
57.350 
48,300 


60.350 
S5,850 
SO,  300 


SO, 600 
45. OSO 
41.150 


55,600 
44.750 
43. OSO 


S3.5O0 
43,650 
40.900 


60.800 
81. BSO 
47.750 


68.450 
49.400 
49. BOO 


63,800 
93,500 

48. BOO 
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piioTorvrc  Pt»  UMT  cos*  scxeouLC 

NUMBER  OF   BCOROOMS 

1  a 


o 

REGION   IX 


MtlZOtM 


PHOENIX 

OCTACHEO    AND   SEMIOCTACMCO- 
■ON   0«Eli.tMGS - 

igi^mjp ....... — .......... 

CI.EVA  TOR-STRUCTURE 

CAS«  ORMOE 

OCTACHED  MO   SEMIOETACHCO- 
ROM  DWELXIMBS 


CALIF 


ELEVATOR-STRUCTURE 

DOUGLAS 

OCTACHEO  USX   SEMIOETACHCS- 

ROM  DWELLINGS - 

WALKUP 

ELEVATOR-STRUCTURE 

FLAGSTAFF 

OCTACHEO  AMD  SEMIOETACHEO- 

R«f  OWLAJNGft 

MALKUP 

ELEVATOR-STRUCTURE 

KINGMAN 

OErACHEO  AND  SEMIOETACHEO- 

»0«  DWELLINGS 

IMLKUP -- 

ELEVATOR-STRUCTURE 

SAFFOAO 

DETACHED  AM)  SCHIOCTACHCS- 

BOW  DWELLINGS -- 

WALKUP -- 

ELEVATOR-STRUCTURE -- 

TUCSON 

DETACHED  AMD  SEMtOETACHCO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


DETACHED  AND  SCMIOETACMED- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


OCTACHEO   AMD   SCMIDETACHCO-- 

ROM  DWELLIMOS 

WALKUP 

ELEVATOR-STRUCTURE 

A 

U)S  ANGELES 

■STACHCD  mm  SEMIOCTACMRO- 

ROM  OWELLiMGS 

WALKUP 

ELEVATOR- STRUCTURE 

■A«C«SFIEL» 

MTACHEO   AM*   SEMIOCTACMCO- 

ROH  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

INVOKERN 

OCTACHEO  A#*  SEMIOCTACMiO- 

ROM  OWELLHtOS 

WALKUP 

ELEVATOR -STRUCTURE 

LANCASTER 

OCTACHEO  ANO  SEMIOSTACHCO* 

ROW  DWELLHMS 

WALKUP 

EIXVATOR-STBUCTURE — 

HOJAVE 

OCTACHEO  AMI  SEMIOCTACHCD- 

ROW  DWELLINGS 

WALKUP 

EL£VA  TOR -STRUCTURE 

OOAI 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP — - 

ELEVATOR-STRUCTURE 

OKMARO 

DETACHED  AKI  SEMIDETACHCO- 

ROW  DWELLINGS - 

WALKUP 

ELC  VATOR-STRUCTURE - 

MSB  ROBLES 

OCTACHEO    AND    SEMIOETACHCa- 
ROW  DWELLINGS 


ELXVATOW-srOMCTURC 

OIRU 

OE.TACHCD  AIB  SEHIDETACMCA- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


to.  900 
««.950 
tt.SOO 
27.500 

to.  TOO 
t7.700 
to.  100 
ao.600 

to.  350 
tT.500 
t».950 
20.300 

t0.200 
tT.SOO 
tS.900 
3O.30O 

tt.OSO 
18.200 

to.soo 
ao.600 

20.250 
ia.350 

to.eso 

20.  too 

.tO.390 

1I.050 
to.  100 
33.700 

I0.050 
17.200 
1S.9SO 
27.4SO 

24.900 
22.500 
20.B00 
33.050 


20.750 
34.750 
22.900 
4O.400 

20.300 
24.400 
32.550 
40.250 

27.600 
20.750 
23.600 

4t.700 

30.aoo 

24.800 
23.050 
40.500 

27.450 
29.500 
21.500 

4t.400 

24.850 
23.150 
2t.350 
30.350 

a0.350 
34.350 
22.500 
4O.250 

20. 150 
24.300 
22.4SO 
*t.3SO 

M.8S0 
23.150 
21.350 
30.390 


22.700 
20.500 
t0.350 
31^900 

23.800 
20.550 

aa.  ISO 

33.300 

23.250 
2t.  100 
to,  850 
32.800 

23.  ISO 

21,100 
I0.750 
33.850 

24.0SO 
21.100 
20.650 
3».300 

24.200 
22.300 
a».800 
3O.90O 

20.300 

21.800 
2A.I00 
37.950 

32.950 
20.800 
19,6SO 
32.0SO 

29.90O 
27.300 
25.750 
39.40O 


•».750 
3O.000 
28.750 
4T.050 

3f.400 
2O.6O0 
38.4SO 
46.800 

33.850 
3t.200 
20.650 
40.700 

32,350 
30.  100 
20.950 
47.250 

33.650 
3O.800 
2O.400 
40.300 

29.750 
28.  too 
20.850 
44.650 

31.400 
39.550 
20.200 
40.800 

3t.300 
29.9SO 

ao.oso 

40.200 

ao.75o 

28.100 
26.850 
44.650 


2O.00O 
2O.30O 
34.4SO 
40.400 

20.350 
30.300 
2&.600 
42. ISO 

ao.8oo 
ao.oso 

20.200 
4t.550 

20.800 

ao.oso 

2S.200 
42.7SO 

29.550 
27.050 
20.  ISO 

«a.2oo 

20.9SO 
27.600 
2O.500 
42.800 

20.750 
26.950 
29.400 
47.90O 

20.350 

2S.7SO 
2S.050 
40.450 

30.900 
33.600 
32.600 
50.000 


39.5SO 
30.900 
36.000 
90.350 

39.10O 
30.400 
35.400 
59. 100 

4O.900 

30. ISO 

'  37 .  20O 

0t.40O 

30.800 
37. ISO 
30.  ISO 
90.750 

40.600 
37.900 
30.900 
60.950 

37.  ISO 
34.650 
33.750 
90.2S0 

39. 10O 
36.400 
30.400 
SO.  10O 

30.75O 
36. ISO 
30.25O 
0O.9OO 

32. ISO 
34.650 
33.750 
06.250 


33.390 
30.2SO 
29.000 


34.000 
31.390 
30.300 


34.150 
31.00O 

29.750 


34.0S0 
3I.0OO 
29.6SO 


35.3SO 
33.350 
30.9SO 


3S.05O 

33.800 
3I.30O 


34.060 

33.  KM 
3O.00O 


33.70O 
30.S50 
29.750 


43.800 

40.200 
30. TOO 


47.350 
43.900 

42.T50 


46.6SO 

43.2SO 
42. 100 


48.600 
4S.600 

44.000 


47.4SO 
44.30O 
43,090 


4O.30O 

40.400 
43.50O 


44.100 
4I.250 
40.  too 


40.4S0 
43.250 

4t.oao 


40.  tSO 
43.360 

At.sao 


44.  too 
41.350 
40.  100 


4O.20O 
36. ISO 
33.400 


42.050 

37.70O 
34.950 


4t.OBO 
37.30O 
34.300 


40.060 

37.30O 
34.200 


43.S50 
38.700 
3S.6SO 


42.800 
39.350 
30.2OO 


41.  too 
38.550 
34.6SO 


4O.6O0 
36.8SO 
34 . 350 


S2.0OO 

40.3SO 

44. TOO 


56.750 
S3.950 

49.300 


56.00O 
53.200 

48.450 


44.350 
40.S00 

36.aso 


46.660 

42.  too 
30.550 


4S.0SO 
4t.660 

37.7SO 


45.  TOO 
4t.6S0 
37.800 


47.300 
43.3SO 
30.400 


47. BOO 
44.000 
3O.90O 


40.8SO 

43. 190 
30.30O 


45.300 

41.050 
37.750 


50.990 
S3.890 


63.450 
90.900 
54.350 


90.oao 

S4.900 

SO. BOO 


57.t50 
53. ISO 
49. TOO 


90.290 
54.580 

SO.  300 


53.  100 
49.550 


5S.90O 

S2. 10O 


5S.400 
SI.750 
47. BOO 


S3,  too 
49.S50 
46.350 


63.560 

SO.  too 

53.550 


6S.06O 
61.0SO 
S0.900 


63.90O 
90.95O 
S4.050 


6S.06O 
BO.  TOO 
S0.560 


99.3O0 
55.350 
9O.00O 


62.400 

58.050 
93.  TOO 


62.O0O 

97.900 
'S3.0BO 


BB.30O 

59.290 
SO.BOO 


4O.900 
42.200 
30.750 


4O.O00 
43.900 
40.400 


40.050 
43.500 
30.700 


47.950 
43.500 

30.600 


49.000 

4».  150 
4t.300 


SO.  150 
4S.B00 
41.900 


48.000 

4S.  too 

40.050 


47.500 
42.70O 
3B.9B0 


Ot.750 
S6.050 
91.850 


BO. 300 
Ot.450 
97.  too 


BO.  500 

BO.  TOO 
56.300 


60.650 
63.  BOO 
9O.750 


67.000 
6«.800 
S7.400 


67.8SO 
03.35O 
90.250 


61.900 
97.790 
53.600 


60.550 
60.900 
94.200 


65. 100 
6O.390 
90.550 


6t.900 

57.750 
53.600 


CALIFORNIA         --CONTINUED 

RIDGE CREST 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

SAN  BERNARDINO 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

VICTORVILLE 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

SANTA  BARBARA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

■  WALKUP -- 

ELEVATOR-STRUCTURE 

ARROWHEAD 

DETACHED  ANO  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

SANTA  MARIA 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

BARSTOW  - 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

TEHACHAPI 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

BIG  BEAR 

DETACHED  ANO  SEMIOETACHED- 

ROW  DWELLINGS 

■  WALKUP 

ELEVATOR-STRUCTURE 

VENTURA 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

SANTA  ANA 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

DESERT  CENTER 

DETACHED  AND  SEMIDETACHED-' 

ROW  DWELLINGS --• 

WALKUP ... 

ELEVATOR-STRUCTURE 

NEEDLES 

DETACHED  AND  SEMIDETACHED-- 

ROW  DWELLINGS 

WALKUP • 

ELEVATOR-STRUCTURE 

SACRAMENTO 

DETACHED  ANO  SEMIDETACHED-- 

ROW  DWELLINGS 

WA  LKUP 

ELEVATOR-STRUCTURE 

PLACERVILLE 

DETACHED  ANO  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

REDDING 

DETACHED  ANO  SEMIDETACHED- - 

ROW  DWELLINGS 

WALKUP .. 

ELEVATOR-STRUCTURE 

YREKA 

DETACHED  ANO  SEMIDETACHED-- 

ROW  DWELLINGS 

WALKUP - 

ELEVATOR-STRUCTURE 

SOUTH  LAKE  TAtlOE 

DETACHED  ANO  SEMIDETACHED-- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 


PROTOTYPE  PER  UNIT  COST  SCHEDULE 

NUMBER  OF  BEDROOMS 


REGION  IX--CONTINUEO 


29 

.650 

30 

.550 

38 

.050 

45 

.150 

54 

.700 

■60 

.8SO 

63 

.750 

33 

.750 

28 

.800 

35 

.400 

43 

.100 

50.650 

S6 

.400 

SB 

.600 

31 

.850 

27 

.450 

34 

.500 

40 

,850 

47 

.150 

6t 

.900 

54 

SOO 

4f 

.500 
.350 

48 

31 

.SCO 
.400 

61 
39 

.050 
.100 

26 

46 

.450 

55 

,900 

63 

.400 

85 

.550 

34 

.350 

39 

.550 

36 

.400 

43 

.350 

53 

.100 

SB 

.090 

60 

.500 

22 

,550 

38 

.4SO 

35 

.400 

43 

.100 

48 

.450 

53 

.550 

66 

.300 

40 
36 

.250 
.900 

46 
33 

.800 
.150 

59 
39 

.100 
.800 

47 

.550 

S7 

.100 

63 

.TOO 

66 

.600 

39 

.050 

39 

.900 

37 

.150 

44 

,350 

S3 

.200 

59 

.350 

63 

.050 

24 

.350 

39 

.300 

36 

.150 

43 

.300 

51 

.900 

97 

.900 

60 

,SO0 

40 
26 

.550 
.750 

47 
33 

.100 
.300 

59 

39 

.750 
.800 

47 

.3O0 

57 

.100 

63 

.700 

66 

.700 

24 

.650 

30 

.300 

37 

.  ISO 

44 

.100 

53 

.150 

99 

.300 

61 

.550 

33 

.950 

38 

,750 

36 

.150 

43 

.600 

49 

.600 

54 

.500 

57 

,300 

40 
37 

.500 
.300 

47 

.350 
.800 

59 

40 

.750 
.600 

33 

48 

.400 

SB 

.350 

65 

.050 

67 

.900 

39 

.900 

30 

.600 

37 

.900 

45 

.ISO 

54 

.4SO 

60 

.600 

63 

.350 

34 

.750 

29 

.800 

36 

.900 

44 

.000 

93 

.05O 

59 

.000 

61 

.600 

40 
36 

.800 
.900 

48 

33 

.050 
.300 

60 
39 

.950 
.800 

47 

,400 

56 

.900 

63 

.750 

66 

.850 

24 

.850 

30 

.3O0 

37 

.150 

44 

.550 

53 

.150 

99 

.550 

61 

.950 

33 

.000 

38 

.850 

36 

.150 

43 

.750 

49 

.200 

54 

.500 

57 

.150 

41 
27 

.350 
.000 

48 

33 

.300 
.300 

60 
40 

.900 
.000 

47 

.900 

57 

.450 

64 

.100 

66 

.950 

3S 

,150 

30 

,050 

37 

.450 

44 

.650 

53 

.550 

59 

.700 

63 

.450 

34 

.550 

39 

,400 

36 

,450 

43 

.600 

S3 

.300 

SB 

.300 

60 

.900 

40 
36 

.800 
.900 

,5O0 
.300 

60 
39 

.ISO 
.800 

33 

47 

.400 

66 

.900 

63 

.750 

66 

.B50 

24 

.850 

30 

.300 

37 

.150 

44 

.550 

S3 

.  150 

59 

.550 

61 

.650 

23 

.000 

38 

.850 

36 

.150 

43 

.750 

49 

.300 

54 

.500 

57 

.ISO 

41 
37 

.390 
.300 

48 

33 

.300 
.800 

60 
40 

.900 
.600 

48 

.400 

SB 

,3SO 

65 

.050 

67 

.900 

35 

.500 

30 

,600 

37 

.900 

45 

.150 

54 

.450 

60 

.600 

63 

.350 

34 

.750 

39 

.800 

36 

.900 

44 

.050 

53 

.050 

59 

.050 

61 

.660 

4t 
36 

.350 
.350 

48 

31 

.050 
.400 

60 
39. 

.950 
,100 

46. 

,450 

55. 

,900 

63, 

,400 

69. 

5V> 

34. 

.350 

39 

.550 

36. 

.400 

43. 

,350 

S3. 

,  100 

58, 

.050 

60, 

.500 

33, 

,550 

38. 

,450 

35. 

.400 

43, 

.100 

48, 

,450 

53, 

.550 

96, 

.300 

40 

,350 
,800 

46. 
31, 

,800 
,950 

59, 
39, 

.100 
550 

«  >  >  ■ 

36. 

47, 

.300 

56. 

900 

63. 

150 

66, 

400 

34, 

.850 

30, 

.050 

36, 

900 

44, 

100 

53. 

050 

69, 

100 

•  1. 

5K0 

33, 

.950 

38. 

BOO 

36. 

000 

43. 

400 

49. 

300 

94. 

ISO 

90. 

700 

40, 

.550 
650 

46, 
3S. 

900 
600 

59. 
44. 

350 
050 

39. 

93. 

700 

63. 

400 

70.600 

74, 

050 

37, 

650 

33. 

100 

41. 

150 

49. 

100 

59. 

000 

65. 

B50 

69. 

000 

21, 

000 

33. 

400 

40. 

050 

47. 

850 

57. 

900 

•4. 

100 

•7. 

2V> 

44 

750 
050 

53. 
36. 

350 
OOO 

66. 

44. 

100 
750 

30. 

53. 

000 

63. 

850 

71. 

100 

74. 

500 

36. 

900 

33. 

300 

40. 

050 

47. 

500 

97. 

ISO 

63. 

690 

66. 

750 

34. 

100 

38. 

900 

35. 

850 

43. 

450 

81. 

•00 

67. 

050 

59. 

700 

16 

500 
650 

43. 
24. 

650 
760 

94. 

30. 

000 
650 

30, 

36. 

350 

43. 

850 

48, 

BOO 

51. 

100 

30. 

100 

24. 

350 

39. 

900 

39. 

650 

43. 

850 

47. 

800 

49, 

BOO 

17, 

100 

21. 

400 

37. 

200 

31. 

900 

37. 

050 

40. 

850 

43. 

BOO 

35 

650 

800 

41, 
24. 

900 
900 

93. 
31. 

350 
000 

30. 

36. 

800 

44. 

350 

49. 

350 

91, 

600 

30. 

250 

34. 

450 

30. 

350 

36. 

150 

43. 

300 

48. 

350 

90. 

400 

17. 

700 

23. 

000 

38. 

050 

33. 

000 

38. 

350 

43. 

100 

44. 

too 

36. 

000 
600 

43. 
34. 

050 
800 

53. 

30. 

000 
650 

30. 

36. 

600 

44.1 

000 

48.1 

BSD 

51. 

inn 

30. 

050 

34, 

350 

39, 

900 

35. 

600 

43. 

700 

47.1 

B50 

49.1 

noo 

17. 

450 

21. 

700 

27. 

700 

33. 

550 

37. 

700 

41.! 

BOO 

43.. 

«50 

35 

500 
750 

41, 

35. 1 

500 

OOO 

92, 
30.' 

350 
BOO 

36. 

700 

30. 

44.: 

100 

46.: 

ISO 

9I.400 

30, 

150 

34. 

350 

30. ( 

DSO 

39.1 

soo 

43. 

150 

47.900 

90. 

ISO 

17.1 

BOO 

21.1 

ISO 

37.1 

ISO 

33.' 

750 

37.950 

41. BOO 

43.RBa 

3A 

750 
300 

41,650 
25. BOO 

53. ( 
31.' 

BOO 
700 

21.: 

37.550 

45.300 

50.550 

S3. BOO 

30.650 

34. < 

MO 

30.900 

36.750 

44.350 

49.3SO 

51.460 

18.000 

33.S50 

38.600 

33.550 

39. OOO 

43.900 

49. OOO 

3B.00O 

44. 

too 

65,550 

..... 

.. 

.. 

,, 

KLCVUIDK-STHUCTUHC- 


3a.390 


44.650 


M.2SO 


lUigllui  /  Vol  48>  Wtt  236  /  Thttwday.  Deceaber  ft  flM  f  NotJcw 


PHOTOTTFf   Pt»  UNIT   COST   SCHCOUIE 

NUMBCR  Of    BEOttOOMS 
O  I  1 

•EGtON   IX--CONTINUEO 


OkLIFORNI*  --CONTINUED 

SAN  r«*NCISCO 

KTACMCO  mm  SCMI0ETACMO-- 
■OM  DWELtlNSS 


CLCV*  TOD  -STRUCTURE - -■ 

CURCIUI 

MTACHEO  M»  SCMIDETaCHn ' 

■BW  DWEttmCS ■ 

«MKKUP -" • 

(LEVATOR- STRUCTURE 

SANT*  ROSA 

•CTACHEO  •■•  SCMIDETACMCB 

R«»  DWELtlNSS 

INN.KUP • 

ELEVATOR-STRUCTURE - 

FRESNO 

•CTACHEO  mm  SEMIOETACMC»- 

man  owELttiMS 

IMUCUP 

ELEVATOR-STRUCTURE 

MOOCSTO 

MTACHEO  mm  SCMIOETACMC* 

Re»  OWELLnWS - 

miKUf 

ELEVATOR -STRUCTURE 

OMaANO-MARIN 

■mCNEO  RNB  SEMIOETACMCV 

ROW  OWELLMM- 


NIVAOA 


ELEVATOR- STRUCTURE 

SAN  JOSE 

orTACHCo  mm  simioetacmc» 

mm  owELtnias- 


CLCVATOR-STRUCniRE 

SANTA  CRUZ 

•CTACHEO  AN»  SCMIOETACHCV-- 
ROW  OWELtlMSS- 


ELEVATOR-STRUCTURE 

SAN  01  EGO 

BCTACHCO  AND  SEMIOETACHOr- 

mam  oiiCLtmBS — 

MNJoip . 

rLEVATOR-STRUCnjRE 

CL   CAJON 

BCXACHED   mat  9EMI0ETKMC»- 

'  0VCU.IM8S 


ELCVATOR  -  STRUCTURE  - 


tl 


HONOLULU 

OCT  ACHED  AMD  SCMIOEMCHE*- 

ROM  OWELLINOS • 

WALKUR 

ELEVATOR -STRUCTURE 

MU.a 

OETACHCO  A«0   SCMIOEM 

ROW  OWELLIMSS — 

WU.KUP 

fLCVATOR-SrauCTURE 


KTACHCO  A*a  SCHIDCT 

ROW  OWELLINOS 

WALKUR 

ELEVATOR-STRUCTURE 


BCTACHEO  mm   SCMIDETACMC*-- 

■OW  OWELLIHCS 

WALKUR 

CLfWATOR-SMUCTURE 


•CTACHEO   mm   SCMIOETACME»- 

ROV  BHCLLIN6S 

WALKUR 

ELEMATOR-SMUCTURE 


OCTACHCO   Itm  SCMIOETACME*— 

ROW  OWELLINOS 

WALKUR 

ELEVATOR -SMUCWRC 


OETACMEO    AND    SCMIDCTACHEO 

ROW  OVCLLINBS— 


CL EMATOR -  STMUCXURE  -  -  - 


« 

'.650 

33 

I.350 

41 

t.250 

4».tO0 

59 

1.  tso 

•8,.aoo 

••.TOO 

71 

'.200 

33 

.750 

40.350 

41 

l.tSO 

57 

.700 

•4 

.250 

•7 

.200 

23 

I.950 

30 

1.000 

37 

.800 

44 

.750 

SI 

.850 

87 

.too 

59 

1.800 

41 

.700 

56 

.600 

71 

.450 







T7 

.600 

33 

.350 

4« 

.200 

49 

i.tOO 

58 

.300 

66 

.960 

•a 

,950 

It 

.050 

33 

.500 

31 

.250 

37 

.400 

44 

.800 

50 

.050 

S3 

.150 

H 

.300 

33 

.900 

30 

1.300 

38 

.750 

41 

.500 

45 

.•SO 

47 

.800 

36 

.250 

41 

.950 

53 

.000 







2S 

.700 

30 

.600 

3* 

.too 

49 

.350 

54 

.650 

60 

.990 

•3 

700 

20 

.700 

35 

.050 

30 

.750 

36 

.700 

43 

.950 

49 

.150 

51 

.300 

IS 

.000 

33 

.500 

29 

.800 

38 

.150 

40 

.800 

44 

.900 

47 

.050 

.2SO 
.300 

52 
3t 

.ooo 

.350 

»f 

.200 

35 

37 

.300 

45 

.OOO 

49 

.•SO 

sa 

.400 

•  • 

.750 

33 

.9O0 

29 

,5O0 

38 

.150 

43 

.200 

47 

.000 

49 

.tso 

ts 

.'00 

33 

.SCO 

2B 

.500 

33 

.550 

38 

.950 

42 

.800 

44 

.950 

3« 

.300 

44 

.500 

56 

.250 





... 

»t 

.700 

3« 

.300 

32 

.250 

3« 

.300 

46 

.200 

St 

.350 

S3 

.800 

3t 

.tso 

3S 

.550 

3t 

.500 

37 

.600 

45 

.100 

*0 

.30O 

52 

.750 

t« 

.300 

3» 

.750 

2S 

.800 

33 

.850^ 

39 

.200 

43 

.4SO 

4S 

.  150 

f 

.600 

40 

50 
35 

.800 
-700 

34 

.100 

3« 

.000 

42 

.500 

9t 

.ISO 

S« 

.•SO 

S» 

.600 

33 

.800 

37 

.300 

33 

.70O 

40 

.250 

«• 

.3SO 

53 

.850 

5« 

.350 

30 

.650 

3S 

.450 

33 

.250 

3» 

.050 

44 

.30O 

46 

.soo 

St 

.050 

4^ 

200 

5« 
34 

.200 
.750 

33 

.350 

36 

.OSO 

4t 

.400 

49 

.850 

55 

.600 

sa 

.050 

33 

.500 

37 

.300 

33 

.500 

40 

.000 

47 

.900 

S3 

.500 

55 

.800 

30 

.500 

35 

.400 

32 

.I50 

37 

.950 

44 

.050 

4« 

.450 

50 

.750 

yr 

.500 

43, 

,500 

54 

.900 





31 

.250 

33, 

,650 

4f 

.900 

49 

.950 

60 

.200 

67 

.000 

70 

.050 

St, 

.300 

35, 

.90O 

3t 

.750 

38 

.000 

45 

.550 

50 

.900 

S3 

.050 

»•, 

.650 

34, 

.40O 

30 

.850 

36 

.400 

42 

.300 

4«, 

.s«o 

46 

.700 

Tf 

,300 

43 

.200 
.7O0 

94 

36, 

.650 
.800 

34. 

.750 

29, 

43, 

.7SO 

S2, 

.6SO 

S».70O 

•  t 

.250 

K, 

.500 

37. 

.100 

33, 

.500 

39 

,700 

47, 

.750 

53, 

.350 

56 

.850 

»». 

.700 

34. 

,650 

31, 

.350 

36, 

.850 

42, 

.650 

47, 

,000 

49, 

.300 

rr 

,750 
.750 

43. 
29. 

,950 
.700 

95, 

3«. 

,6SO 
.•OO 

.  .  .■ 

_ 

24. 

«3, 

,TSO 

9», 

.•80 

56, 

.700 

•  r. 

.250 

23. 

.500 

27. 

.too 

33, 

.500 

3*, 

,7tX> 

47, 

.750 

53, 

,3W> 

55 

.850 

20.tS0 

2S.300 

33, 

,  tso 

VT. 

,900 

43, 

,950 

46, 

.2SO 

90, 

.650 

37. 

.750 

43. 

.950 

55, 

.650 

..-< 

>.. 

...  . 

>2. 

•50 

40. 

too 

4*. 

.500 

5t. 

850 

T6. 

400 

7«, 

.950 

82, 

.600 

3 1.990 

37. 

•00 

4«. 

850 

55. 

550 

er. 

too 

74. 

TOO 

78, 

.060 

29. 

050 

36. 

200 

45. 

900 

54. 

350 

62. 

800 

69. 

.300 

72, 

.650 

Vt 

too 

•50 

44. 

•so 
too 

7». 
54. 

350 

450 

TB. 

050 

36. 

•«. 

•OO 

•8. 

650 

91. 

.050 

34. 

350 

4t. 

700 

5». 

460 

«♦. 

OSO 

73. 

650 

83. 

too 

85. 

TSO 

32. 

too 

39. 

•00 

90. 

550 

59. 

850 

69. 

300 

76. 

150 

•O.OOO 

^m 

550 

tso 

•T.t90 
4«.«00 

••.ooo 

5S.9SO 

3a. 

•«. 

OOO 

•3. 

150 

91. 

too 

95. 

400 

3«. 

300 

43.650 

54. 

♦50 

•4. 

000 

77. 

300 

•6. 

400 

90. 

150 

32. 

••, 

600 
•60 

♦50 

40. 
•». 

45. 

650 
4SO 

♦50 

51. 
•T, 

95. 

600 
900 

500 

•♦. 

000 

70. 

750 

77. 

900 

at. 

700 

37. 

66. 

200 

79. 

700 

88. 

650 

93. 

600 

3S. 

350 

43. 

SCO 

93. 

•00 

62. 

3O0 

75. 

3O0 

•4. 

OSO 

•7. 

550 

32. 

6O0 

40. 

650 

St. 

6O0 

61. 

OOO 

70. 

750 

77. 

90O 

•  1. 

700 

••, 

•SO 
»50 

••. 
«3. 

4SO 

•50 

•7. 
93. 

900 
•00 

36. 

•4. 

350 

77. 

450 

•6. 

too 

90. 

250' 

34. 

300 

4t. 

4SO 

•  t. 

350 

•0. 

700 

73. 

250 

•  t. 

700 

85. 

400 

31. 

900 

39. 

600 

90. 

350 

59. 

200 

66. 

70O 

75. 

750 

79. 

400 

M, 

aoo 

•50 

•7. 
•6. 

•00 
TOO 

•5. 
4«. 

550 
300 

30. 

53. 

•00 

65. 

050 

73. 

3O0 

79. 

750 

36. 

•00 

•4. 

550 

43. 

•50 

SO. 

850 

61. 

70O 

••. 

290 

71. 

450 

26. 

700 

33. 

050 

41. 

900 

49. 

550 

57. 

550 

63. 

OSO 

66. 

350 

*• 

9B0 

M. 

TOO 

71 

•00 

33. 

300 

36. 

•00 

33. 

OSO 

39. 

30O 

47. 

400 

5». 

■00 

55. 

no 

3O.R0O 

». 

050 

30. 

•50 

36. 

700 

44. 

300 

49. 

•OO 

<    St. 

980 

»•; 

■DO 

». 

•DO 

39. 

•00 

35. 

000 

40. 

500 

-  44. 

•OO 

46. 

TOO 

«». 

100 

«7. 

480 

•O. 

•00 

.... 

--  -- 

.... 

CkCVM  lUM-a  IKW\f  lUICC  * 


3«.0CX)     44.100     SS.550 
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A77V7 

RROTOTVPE   PER  UNIT   COST   SCHEDULE 

NUMBER   OF   BEDROOMS 

0                          t                   .2                          3                         4                          8 

6 

REGION  IX- -CONTINUED 


NEVADA  --CONTINUED 

LAS  VEGAS 

DETACHED  AND  SEMIDETACHED- 

ROV  DtKLLINGS 

WALKUR 

ELEVATOR-STRUCTURE 


33. OSO 

37.980 

34.450 

40.900 

49.000 

54. TSO 

87.990 

31. 800 

26.300 

32.300 

38.3SO 

46.500 

51. 900 

84.300 

19.650 

24.300 

30.900 

36.400 

42.350 

46.650 

48.750 

42. OSO 

48.850 

61.550 

ALASKA 


REGION  X 

ANCHORAGE 

DETACHED  AND  SEMIDETACHED -  31. 750 

ROV  DWELLINGS 31.300 

WALKUP 37.650 

ELEVATOR-STRUCTURE 5S.30O 

FAIRBANKS 

DETACHED  AND  SEMIDETACttED 33,950 

BOV  DVELLINGS -- - 33.400 

VALKUP 29.3SO 

ELEVATOR -STRUCTURE 58.4SO 

JUNEAU  : 

DETACHED   AND   SEMIDETACHED 30.750 

ROV   DWELLINGS 30.300 

WALKUP - 27.650 

ELEVATOR-STRUCTURE - S3.3SO 

KETCHIKAN 

DETACHED  ANO  SEMIDETACHED 30.600 

ROV  DWELLINGS 30.000 

WALKUP - -- 27.  700 

ELEVATOR-STRUCTURE 54.000 

SITKA 

DETACHED  ANO  SEMIDETACHED 30.750 

ROW  DWELLINGS 30.300 

WALKUP 28. OSO 

ELEVATOR-STRUCTURE 55.  TOO 

KENAI 

DETACHED   AND   SEMIDETACHED 34.750 

ROW  DtfELLtNOS - 

WALKUP ..... 

ELEVATOR-STRUCTURE 


38 

.500 

47 

.450 

56 

.650 

67 

,900 

78 

,eoo 

79, 

,200 

37, 

,900 

46, 

,600 

55 

.450 

67 

.050 

74, 

,500 

77, 

,600 

34 
64, 

40, 

,450 
,4O0 

,950 

43 

81 

SO, 

,500 
.450 

.400 

St, 

.600 

59, 

,750 

68, 

,700 

•9, 

,200 

60 

.350 

72, 

,550 

80 

,500 

•4, 

,450 

40 

,400 

49 

.700 

58 

.950 

71 

,450 

79 

.350 

•3, 

OOO 

36, 

.650 

46 

.350 

84 

.850 

63 

,600 

70, 

.too 

73, 

,750 

67 
37 

.950 
.200 

•5, 

45 

.900 

.700 

54 

.800 

65 

,650 

73 

.200 

7«, 

,50O 

36 

.650 

45 

.300 

53 

.950 

65, 

,150 

72 

.300 

75, 

,600 

34 

.450 

43 

.TSO 

51, 

.600 

59, 

,750 

65 

.•00 

•9, 

,200 

62 

37 

.200 
.050 

7S 
45 

.40O 
.600 

54 

.550 

65, 

r 
,250 

72, 

.900 

76, 

,350 

36, 

.400 

44, 

.90O 

53, 

.250 

64 

,400 

71 

.450 

74. 

,850 

34 

.500 

43 

.800 

51, 

,800 

59 

,850 

66 

.050 

69, 

SOO 

62 
37 

.800 
.150 

79 
45 

.400 
.750 

54, 

,800 

65 

,650 

73 

.3O0 

7C, 

,550 

36 

.550 

45 

.050 

53, 

,450 

64 

,650 

71 

.850 

75, 

,300 

35 

.OSO 

44 

.300 

53, 

,550 

60, 

,750 

66, 

.•00 

70, 

,100 

64 

.750 

•  1 

.950 

.... 











42.100 


83.000 


•t.850 


74. ISO 


•3.050 


S8.890 


IDAHO 


BOISE 

DETACHED   ANO   SEMIOETACHEO- 

ROW   DWELLII«GS 

W4LKUP 

ELEVATOR-STRUCTURE 

IDAHO   FALLS 

DETACHED  ANO  SEMIOETACHEO- 

ROW  DVELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

MCCALL 

DETACHED  ANO  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

POCATELLO 

DETACHED  AND  SEMIDETACHED- 
ROW  DVELLINGS --- 

WA  LKUP 

ELEVATOR -STRUCTURE 

TWIN  FALLS 

DETACHED  AND  SEMIDETACHED- 
ROW  DWELLINGS 

WALKUP 

ELEVATOR- STRUCTURE 

LEWISTDN 

DETACHED  AND  SEMIOETACHEO- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR-STRUCTURE 

COEUR  O'ALENC 

DETACHED   ANO   SEMIOCTACHED- 

ROW  DWELLINGS 

WALKUP 

ELEVATOR -STRUCTURE 


32.200 
3O.30O 
18.800 
39.850 

32.800 
20.850 
19.650 
31.100 

23. ISO 
21. 300 
19.850 
31.2SO 

34.350 
22.350 
20.600 
33. OSO 

24.  150 
22.050 
30.550 
32.800 

23.600 
21.700 
18.700 
3O.700 

25. OOO 
23,400 
20.550 
32.800 


26.750 
34.350 
33.400 
34.800 

37.900 
25.400 
24.300 
f5.950 

28. OSO 
25.5SO 
24.600 
36.200 

29.600 
27. 100 
25.950 
38.350 

29.200 
26.850 
25.600 
38.200 

28.650 
26.200 
23. 100 
35,900 

30.200 
28.450 
25.450 
38.350 


32.800 
29.990 
29.750 
43.950 

34.100 
31. 150 
30.800 
49.650 

34.300 
31.300 
31. OSO 
46. OSO 

36.300 
33.  150 
32.700 
48.500 

35. 950 
32.900 
32.550 
48.150 

35.450  ' 
32.500 
29. SOO 
45. ISO 

37.350 
35.000 
32.60O 
46.350 


39.390 
38.850 
35 . tso 


40.800 
37.200 
36. SOO 


41.300 
37 . 550 
36.650 


43.400 
39.600 
38.900 


43. OSO 
35,850 
38. SOO 


4t.950 
38.450 
34.650 


.TAA.AOO 
41.500 
38.300 


47.250 
43.300 
40.450 


49. OSO 
44.850 
42.000 


49.400 
45.200 
42.450 


S3 . 350 
47.600 
44.800 


51.900 
47.200 
44.400 


50.800 
46.300 
40.  100 


53.600 
50.350 
44.300 


52.500 
48. OOO 
44.800 


54.450 
49.900 
46.6O0 


54.950 
50.350 
47.000 


57.950 
S3.  100 
49.650 


57.650 
52.700 
49. ISO 


56.550 
5  I . 650 
44.250 


59.600 
55.750 
48.880 


55.  too 
S0.350 
46.850 


57. OSO 
53.250 
48.800 


S7.6SO 
52.750 
49. ISO 


60.800 
55.600 
S2.000 


e0.45O 
55.250 
51.550 


59.150 
54.050 
46.600 


62.300 
58.  SOO 

81.250 


OREGON 


PORTLAND 

DETACHED  ANO  SEMIDETACHED 24.000  38.850  3S.6SO 

ROW  DWELLINGS 31.950  26.700  33.000 

WALKUP - 20.100  25.200  31.900 

ELEVATOR-STRUCTURE 30.500  35.100  44.500 

PENDLETON 

DETACHED  AND  SEMIDETACHED 26.050  31.300  38.650 

HOW  DWELLINGS - 24.650  30.050  37.050 

WALKUP 21.400  26.900  34.000 

ELEVATOR-STRUCTURE 33.250  38.450  48. TSO 

ONTARIO 

DETACHED  ANO  SEMIDETACHED 25.450  30.800  37.750 

ROW  DWELLINGS - 23.750  28.500  35.050 

WALKUP 21.650  26.950  33.950 

ELEVATOR-STRUCTURE - 31.850  37.000  47.100 


42.650 
39.000 
37.600 


46.400 
43.750 
40 .  OSO 


45.450 
41.700 
40.350 


51.250 
47.  150. 
43.750 


55 . 650 
53.050 
46.700 


54.450 
50.450 
46.400 


56.9O0 
52 . 350 
48.  100 


61.750 
58 . 850 
51.300 


60.650 
56 .  350 
51.400 


59 .650 
64.650 
60.550 


64.850 
61.450 
53.900 


63.600 
58.950 
S3.850 


ELEVA TOR-STRUCTURE - 


3l.a50      37,000      47.100 
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PROTOTYPe.PCR  UklT  COST  SCt-COULC 


NUMBER  OF  StCRCOMS 


RECION  I  — CONTIKUCO 


— C-0*>^4<WE0- 

Oei.CHCO    thO    SEXiOCTACmEO- 

•oa  et(eLti«ie*»»— — — — 

liALRtR— —————— — 

ELt»«TOR-STRUCTURE  — —  " 
COOS  •*« _.— 


31. ISO 
31.IU0 

1«.)S0 
10. SOD 


2*. ISO 
2S;«9b 
2I-.9S0 

IS. too 


)«,«60 
12, ISO 

I0,«00 

*«,sco 


•i.koe 
it.voo 
it,«$a 


•iS.«00 
«l.iSo 


•t.llO 

SI. 000 

-«s.too 


st.ioo 

SJ.ISO 
«»,2C0 


DETACHED  ANO  SEMIOCTACHEO- 
S0>  ci(£LLI«iSS— — — — — 

HALK  <:»•.. — — " 

ELE»ATOR-STR»KTURE.— 

CU6EME 

0ETACMe«-i«O-t^I0ETACHC«- 

ROb  CMELLIN6S 

hALKCR-— — — — — — — — 

ELE»ATOR.$TRgCTURE— — 

— WEO'ORC  

DETACHED  ANO  SEMIocTAChED- 

RO<«-CM€t.L  I  »>6t 


UALKbR — 

CLEWATOa-STROCTUBE — — — — 

MCST  SALEH  : 

DETACHED  ANO  SEHIOETACmCO — — — — ~- 

I     ROM  CMELLlNCS  — — ——.-..-. 

WACRt.P-.»-...   .— 


ELC»«T0R-STROCTURE. 


WASHINGTON 

-   SEATTLE 

DETACHED    ANO    SEHIdeTACmEO- 
R0«  «M€ L^rlNGS 


KALRUR  — —  — ....... 

ELEVATOR-STRUCTURE — 

R09T  AKGELES 

DETACHED  ANO  SE^IOETACHEO-- 

ROl«  CUELLIK6S 

WALROR  — -- 


ELEVATOR-STRUCTURE 

LONGVIEW 

DETACHED  AND  SeflOCTACHEO- 

-   MOW  CHELLINGS— ~ 

UALKLR  — — — ..... 

-€LCVATOR-STRu<TURt --  —  --.. 


ABERDEEN 

DETACHED  aNO  ScHIOETAChED-- 

R0«  CyEULINGS  — — — — 

kALRcR 

ELEVATOR-STPuCTURt— 


2I.«00 

"••po 

20.750 
11.200 

-2»r»0*- 
!q.*SO 
IS.SSO 
2«.BS0 

22. BOO 

19. BCD 
lO.OSO 

22.BS0 

2l.lOo 

-»*,iSO- 

lO.SSD 


22.BS0 

-20T*00- 
20.0S0 
12.0S0 

22.9S0 

20(BoO 
-20.0S» 

12. BOO 

22. TDD 
20.«SO 
19.TS0 
-12  .-Ml 


2B.V00 
-2T,tS0- 

2S.BS0 
-IB.  ISO 

-»»T«SO- 

2*. 950 
22. COO 

19, SCO 

27.300 
-2fr.CS0- 

2<t,5no 

S9.7S0 

27.900 

2$. 700 

-*Jr9S 

IS.tSO 


27,7S0 


I*  BSD 

1SJ7C0 

12.7..0 

- -95, SCO 


92.0SD 
19,700 
1B,7''0 


Sqi^SO 
4B,I00 
9S.IS0 


SS.9OO 
SI,. 00 
99,SS0 


SB  .SCO 

-«S,M.O- 

Sz.OjO 


-II 

ID, BSD 

29,500- 

»I,TSC 

II.BSO 
-S2,2SO- 

1I,2C0 
••*,1S0 

19  ISO 

ii.'bco 

iSUG 
99. BSD 


90.9S0 
-IS-,  20 

IB. too 


91.150 
17.1150 


99, ISO- 

95.900 


-49.  »0- 

50.900 
9S,B88 


-*7,9«0- 
S2.6S0 
9B,tO»' 


S6.9S0 
Bl.IGB 

09,950 


BELLINGMAH 

OCTACMCO  AND  SCHIOETACHCO-- 
ROH  CHELLINGS——  — 

-  -NALRLR— — — — —.-.  —  . 

ELEVATOR-STRUCTURE 

-OLT»Pt  • 

DETACHED  ANO  SEMIDETACHED-- 
RO*  CHELLINGS  — ——- 
WALRLR  —  —  .  —  ..-.. — — . 

-  ELEVATOR-STRUCTURE— —- 

YAKIMA 

De»ACHt»-ANO— S£»I6«IAe««£C 

ROM  CMCLLINGS 


22,9S0 
20. BOO 
l».BSO^ 
12.100 


2T.TS0 
25.050 
29.CS0 
17.900 


22.950 

•  -   20,BoO 

19, BSD 
12,100—- 


27,750 

29.050 

29.CS0 

-IT. 900 


SB .950 
<,9,9S0 


ELEVATOR-STRUCTURE —  ...—..-.—-... 

SRORANE    -   -         -         .   J   _   

OETACHCO  ANO  SEMIqeTAChEO-" -.— — — 

— :»»it-CMeLviNes-"-- 

MALRUR  —  — ———  —  —  — — ---  —  —  ---- 

-   ELEVATOR-STRUCTURE— —————  — - 

CHENEY  I 

-  OCTACMCO  BNO  SCMIOETAChCO--— ———»-■ 

ROM  OMCLLINGS • 

ELEVATOR-STRUCTURE— — — 

RCKKEMICA  -  : 

DETACHED  ANO  SEmIoeTACmEO-— — — — — — 

-  ROM  CMCLLIN8S— —————  — — 

MALRLP  — —  — — —.-....  —  .-. — ..... 

— CLCVATOR-S^RVCTVRC— 


-2*.- 
21.950 

zo.Bsa 

II. BOO 


PULLMAN 
-    OCTACMCO  ANO  SCMIOCTACHEO* 

ROM  CMELLINGS  — — — 

--  -  MALRCP ....—...—.-.. 

CLCVATOR-STRUCTURC 


32. BSD- 

19.SS0 
IB.TSO 
11. BSD 


JT.TOO 

21.700 

-22.750- 

19,250 


19,000- 
29.050 
27, BSD 
99, BSD 


90,*00- 

19,700 

— ir,-9eo- 


-9B,t50 S9,1S0- 

91,700      9B,2S0 
-90.050- 9«,S0O- 


SB.eso 

9a,6cn 

9fr,»C0 


|FR  Doc  84-31837  Filed  12-5-84:  a-4S  ami 
■LLIWa  COM  4210-)»« 


Thursday 
December  6,  1984 


Part  V 

r 

Department  of 
Energy 

Office  of  Civilian  Radioactive  Waste 
Management 

intent  To  Issue  Draft  Environmental 
Assessments  for  Potential  Nuclear  Waste 
Repository  Sites;  Notice 
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DEPARTMENT  OF  ENERGY 

Office  Of  Civilian  Radioactive  Waste 
Management 

Intent  To  Issue  Draft  Environmental 
Assessments  for  Potential  Nuclear 
Waste  Repository  Sites 

agency:  Department  of  Energy  DOE. 

ACTION:  Notice  of  intent  to  issue  draft 
environmental  assessments. 

summary:  doe  intends  to  publish  for  90 
days  of  public  comment  draft 
environmental  assessments  (EAs)  for 
nine  (9)  potentially  acceptable  sites  at 
the  following  locations  for  a  repository 
for  permanent  disposal  of  spent  nuclear 
fuel  and  high-level  radioactive  waste: 

Louisiana 

Vacherie  Dome.  Webster  Parish  and 
Bienville  Parish 

Mississippi 

Cypress  Creek  Dome.  Camp  Shelby 

Military  Reservation.  Perry  County 
Richton  Dome.  Perry  County 

Nevada 

Yucca  Mountain.  Nye  County 

Texas 

Deaf  Smith  County 
Swisher  County 

Utah 

Davis  Canyon,  San  Juan  County 
lavender  Canyon,  San  Juan  County 

Washington 

Hanford,  Denton  County  and  Franklin 
County 

After  consideration  of  comments 
received  during  the  comment  period, 
DOE  will  publish  final  EAs.  The 
Secretary  of  Energy  will  then  formally 
nominate  at  least  five  (5)  of  the  nine  (9) 
sites  as  suitable  for  detailed  site 
characterization  and  recommend  not 
less  than  three  (3]  of  the  nominated  sites 
to  the  President  of  the  United  States  for 
approval  to  begin  site  characterization 
activities 


DATES:  The  draft  EAs  are  expected  to  be 
published  for  public  comment  on  or 
about  December  20. 1984. 
AOORESSES:  Advance  requests  for  the 
draft  EAs  are  now  being  accepted  at  the 
address  given  below.  Requests  should 
include  identification  of  the  draft  EA  of 
interest  from  the  above  list  of  locations, 
and  requestor's  name,  address,  and  ZIP 
code.  A  day-time  telephone  number  and 
area  code  should  also  be  included,  if 
available,  to  enable  DOE  to  clarify 
requests. 

Send  written  requests  to:  EA,  U.S. 
Department  of  Energy.  ATTN:  EA.  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585. 

DOE  will  make  all  nine  draft  EAs 
available  for  review  in  reading  room  at 
DOE  headquarters  and  field  offices,  at  a 
central  location  in  the  capital  of  each  of 
the  six  host  States  listed  above,  at  tribal 
headquarters  of  officially  designated 
"ejected  Indian  tribes",  and  in  various 
public  libraries  and  DOE  information 
offices  in  the  above  six  states.  The 
Federal  Register  notice  published  on  or 
about  December  20, 1984,  announcing 
the  availability  of  the  draft  EAs  will  give 
the  locations  where  draft  EAs  may  be 
reviewed. 

SUPPLEMENTARY  INFORMATHMC  By  the 

end  of  this  century,  the  United  States 
plans  to  begin  operation  of  a  geologic 
repository  for  the  permanent  disposal  of 
commercial  spent  nuclear  fuel  and  high- 
level  radioactive  waste.  Pub.  L  97-425, 
the  Nuclear  Waste  Policy  Act  of  1982 
(the  Act),  specifies  the  process  for 
selecting  a  repository  site  and  assigns  to 
DOE  the  responsibility  for  locating, 
constructing,  operating,  and 
decommissioning  the  repository. 

The  Act  requires  that  DOE  nominate 
at  least  five  (5)  sites  that  it  determines 
are  suitable  for  site  characterization. 
DOE  must  then  recommend  not  less 
than  three  (3)  of  those  sites  for 
characterization  as  candidate  sites  for 
the  first  repository.  The  Act  also 
requires  that  DOE  prepare  site 
characterization  plans  for  review  by  the 
Nuclear  Regulatory  Conunission.  As 
part  of  the  site  characterization 
program,  DOE  will  sink  one  or  more 


exploratory  shafts  at  each  of  the 
recommended  sites  to  the  depth  of  the 
proposed  repository  and  will  then 
conduct  tests  at  the  depth  to  determine 
whether  subsurface  conditions  will 
allow  construction  of  a  repository  that 
will  safely  isolate  radioactive  wastes. 
After  site  characterization  is  completed. 
DOE  will  recommend  one  of  the 
characterized  sites  for  construction  of  a 
repository. 

The  Act  also  requires  that  DOE 
prepare  EAs  to  serve  as  the  basis  for 
site  nominations.  The  draft  EAs  will 
contain  the  following  kinds  of 
information  and  evaluations  to  meet  the 
requirements  of  the  Act: 

•  A  description  of  the  decision 
process  by  which  the  site  is  being 
considered  for  nomination; 

•  A  description  of  the  site  and  its 
surroundings; 

•  An  evaluation  of  the  effects  of  site 
characterization  on  the  public  health 
and  safety  and  the  environment; 

•  An  assessment  of  the  regional  and 
local  impacts  of  locating  the  proposed 
repository  at  the  site; 

•  An  evaluation  as  to  whether  the  site 
is  suitable  for  site  characterization; 

•  An  evaluation  as  to  whether  the  site 
is  suitable  for  development  as  a 
respository;  and 

•  A  reasonable  comparative 
evaluation  of  the  site  with  other  sites 
and  locations  that  have  been 
considered. 

A  Federal  Register  notice  will  be  issued 
on  or  about  December  20. 1984. 
announcing  the  availability  of  the  draft 
EAs.  describing  the  briefing  and  public 
hearing  process  for  the  draft  EAs,  and 
how  interested  parties  may  participate 
in  the  public  review  process.  DOE  will 
consider  public  comments  on  the  draft 
EAs  before  making  any  final  nomination 
and  recommendation  decisions. 

Issued  at  Washington.  D.C  on  December  3. 
1964. 
Robert  H.  Bauar, 

Associate  Director  for  Resource  Management, 
Office  of  Civilian  Radioactive  Waste 
Management 
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OFFICE  OF  MANAGIHENT  AND 
BUDGET 


Budget  Decisions  and  Deferrals 

To  the  Congress  of  the  United  States: 

In  accordance  with  the  Impoundment 
Control  Act  of  1974, 1  herewith  report  14 
new  deferrals  of  budget  authority  for 
1985  totaling  $5,266,251,741  and  three 
revised  deferrals  now  totaling 
$6.114.10a232.  The  deferrals  affect 
International  Security  Assistance,  the 
Departments  of  Defense,  Energy.  Interior 
and  Labor,  the  General  Services 
Administration,  and  the  Panama  Canal 
Commission. 

The  details  of  these  deferrals  are 
contained  in  the  attached  report. 
Ronald  Reagan. 
The  While  House. 
November  29, 1984. 

MUMQ  COOC  1110-01-M 


UMI 


cotrmrs  o^  smcial  i«ssA<a 

(in   tboascnds  of   dollars! 


tmnMMia.  t 


De%-24 
D8S-2A 
OSS- 3* 

oas*2s 


BSS-«A 
D«S-2C 


OSS- 21 
D«5-2* 

ois- 


r-3 


-    1 , 

OI$-3) 

•     1 

B«i-14 

085-l» 

■  I 

bt§-3« 

B«i-3t 


BODGBT 

ICTM ,  karwomri 

rands  Approptlatad  to  tb«  rT««ld«nt 
Int«tn«tion«l  Security  Asslstanc* 

roralqn  mllitaty  talet  cradit .Alcnn 

EconoBic  aappott  fund *'i°?'7?n 

Militaty  at«i*tanc« BOi,i/u 

intarnational  milUaty  •dticatlon  and 
training i 55.  ^ii 

0*pactBMt  of  l>«f*n*«  -  Hllitary 

Hilitaty  Construction 

MtlltaJy  consttBCfcloh,  d*{«tl*<. : .;; .  ...i. .  i ;   1,206,330 
raally  Housing 

pMilly  houslnq,  defense 830, 7»o 

Otfiitant  of  BMC^y 

PmIIi  fcnetqy  ceseatch  and  devclop««nt «,»7i 

Potsil  energy  construction ^'^t\ 

ilaval  p*troi«ui«  and  oil  shale  reserves .13 

fehetay  conservation ;.....;...  iST 

Strategic  pitroleu*  t*i»r»» ;...;  «0l 

Energy  security  reset vk  *hd 

alternatlwt  fuels  productlort ; ■'* 

OopktUMht  ot  £b«  inUtiot 
B«reau  of  tndlaii  Mffairs  . 

Construetien • • ,  »ib 

Bepartaent  of  Labor  ,    ,.        ,    ■ 

B«ployi»ent  and  Training  Adalnistration 
Stale  ane»ploy«ent  insuranc*  and 

•■ploynent  service  operations 3,7«7 

kareau  ot  Labor  statistics  , 

Salaries  and  enpenses 5.os« 

Oenetal  Service*  Kteinistrttioa 
National  Archives  and  Records  service 
Operating  expenses i ;;;;;;:;.«»»:       «,7Bt 

Other  Independent  Jk^enfcie* 

panaaa  Canal  Co««lsslon  , 

OiMtating  expenses. ..; i ;.;: i ;>•< i i •><•< i '••       •■3«e 

total,  «efert&lS ;: ;;.{...  Il«3t0,3i2 


ftOMliAT  0^  SPBCtAI.  NBSSAGBS 
POB  PT  198S 

(in  thousands  of  dollars) 


BBSCISSIPMS 


Third  special  message: 

New  iteas 

Revisions  to  previous  special  Messages 

.  Effects  of  second  special  message 

AMOunts  froai  previous  special  messages  that 
aie  changed  by  this  message  (changes  noted 
above) 

Subtotal,  rescissions  and  deferrals 

Amounts  from  previous  special  messages  that 
are  not  changed-  by  this  message 

Total  amount  proposed  to  date  In  all 
special  aessAges 


DEPfRMLS 


5,266,252 

5,515,092 

10,781,344 


599,008 
11,380,352 

827,436 
12,207,788 


0«f«rr«l  Not  38S-24 


omiiiAL  OP  »ODGn  AonoatTT 

Mtport  ?jr3j<ne  -.a   Section  1013  of  7.L.    93-344 


Funds  Appropriated  to  tn«  President 

Bureau: 

International  Secjr Ity  Assistance 
Appropriation  title  and  syabol: 


08S-2A 

SUPPUMENTAity  REPORT 

Report   pursuant   to  section  1014(c>   of  ?.L.   93-344 


■•w  txidqeC  authority 54,939,500,300 

I     (P. L.    98-473) 
OtlMt   budgetary   reaourees  0 


This   report   jpdates  Deferral  So. 
Octooer    1,    1984. 


Q8S-2  transmitted   to  tne  Congress  on 


Foreign  Military  Sales  Credit     1/ 
11S1082 


am  Menkiricakloa  codei 

11-1082-0-1-152 


firant  prograa:~ 


lYes 


Typ*  of  account  or  lund: 


|~>~|  Annual 

I    I  Hultiple-year 

1    I  No-Year 


(expiration  date) 


Total  budgetary 

i 

resources     £, 

939 

,500 

000 

A«ounfc   to  be  deferred: 

pazt  of  year 

4j 

939 

,500 

000 

Intlrt 

year 

0 

Legal  au 
1013)1 

thority 

iJLi 

(in   addition   to 
Antidef iciency 

sec. 
Act 

1      I 

Other 

tJV  Of 

budget  authority: 

\JL\ 

Appropriation 

1 — 1 

Contract  authority 

1     ,i 

Other_ 

This  revision  to  a  deferral  of  Funds  Appropriated  to  the  President  for 
Economic  sapport  increases  the  amount  previously  reported  as  deferred  froa 
$280,500,000  to  $4,106,500,000.  This  net  increase  of  $3,826,000,000  is 
attribiJtaole  to  anounts  appropriated  in  the  Foreign  Assistance  and  Related 
Prograas  Appropriations  Act,  1985. 


Juattf tcation:  The  President  is  authorised  by  the  Arns  Export  Control  Act  to 
sell  of  finance  by  credit  or  guarantees  articles  and  defense  services  to 
friendly  countries  to  facilitate  the  coaaon  defense.  .  Under  Section  2  of  the 
Aras  Export  Control  Act,  the  Secretary  of  State,  under  the  direction  of  the 
President,  is  responsible  for  sales  made  under  the  Act,  including  determining 
whether  there  shall  b«  a  sale  to  a  country  and  the  amount  thereof.  Executive 
Order  11958  further  requires  the  Secretary  of  State  to  obtain  the  prior 
concurrence  of  the  Secretaries  of  Defense  and  Treasury,  respectively, 
regarding  standards  and  criteria  for  credit  and  guarantee  transactions  that 
arc  based  upon  national  security  and  financial  policies.  These  fjnds  have 
been  deferred  pending  approval  of  specific  loans  to  cligisle  countries  by  the 
Departments  of  State,  Defense  and  the  Treasury.  Consultation  among  these 
Departments  will  ensure  that  each  approved  program  is  consistent  with  the 
foreign,  national  security  and  financial  policies  of  the  United  States  and 
will  not  exceed  the  limits  of  available  funds.  This  action  is  taken  pursuant 
to  the  Antidef iciency  Act  (31  U.S.C.  1512). 

isti— ted  Program  Effect:   None 

Outlay  Effect:  None  ■ 


I 


< 

o 


1/   This  account  was  the  sub3ect  of  a  similar  deferral  in  1984 
(084-30). 


D«f«CC«l  liO:«D85-:A 


■2- 


OBPUUUO.  or  BODGET  -AOTHORITT 
Rapoct  ?utsu»nt    to  Section   1013  of   P.L.    93-344 


EstlMtxi  Ptoqcaa  8ff«ct;      Non« 
Outlay  «tf«ct;      Non« 


Funds  Apptopciat»d    to    the   president      ,«••  tMidqet   •uthotlty «S3, 926  .000  .000 

(P.L.    98-473) 

aur,,u. ■ ~ iOtbar   budgetary  ceaources  280.500,000 

International  Security  Assistance  ! 

Appropriation   title  a^  sybol:  Tot»l  budqctary   reaoure«««S4  .  106  ,500,  OOP 

Econo«ic  Support  ?und      1/ 


114/51037 
•1151037 


Aaount   to  be  deferred: 
part  of  year 

intic*  y«ac 


.Si.ia6.500.CCO 
0 


Om    identification  code: 

11-1037-0-1-152 


Grant  proqraa:      ~^  ^~_ 

I3:ilfe«      |~l   H° 

Type  of   account  or   fund: 

■TT'\   Annual 

|T|  Wultlple-year  March  31.  1985 

(expiration  date) 

I    I  No-Year 


Leqal  authority  (in  addition  to  sec. 

1013):        

inri     Antldeflclency  Act 


Other 


typ«  of  budqet  authority: 

inri   Appropriation 

I    I  Contract  authority 

1    I  Other 


'Coverage 


Appropriation 


Economic  Support  Fund,  1984-85 
Econoaic  Support  Fund,  1985 


Sybol 

114/51037 
1151037 


Aaount  Deferred 

$   280,500,000 

3,826,000,000 


Juatif Ication:  'Pursuant  to  the  Foreign  Assistance  Act  (FAA)  of  1961,  as 
amended,  the  President  is  authorised  to  furnish  assistance  to  promote  economic 
or  political  stability  in  foreign  countries,  on  such  teras  and  conditions  as  he 
may  determine.  Under  Part  II,  Chapter  4,  of  the  Foreign  Assistance  Act,  the 
Secretary  of  State  is  responsible  for  policy  decisions  and  justifications  tor 
such  economic  support  programs,  including  the  countries  and  amounts  to  be 
provided.  Executive  Order  12163  of  September  29,  1979,  further  delegates  tne 
President's  responsibilities  under  Chapter  4,  related  to  policy  decisions  and 
justifications  for  economic  support  programs,  to  the  Secretary  of  State. 
These  functions  will  be  exercised  in  cooperation  with  the  Administrator  of  the 
Agency  for  International  Development,  These  funds  are  deferred  pending 
approval  of  specific  loans  and  grants  to  eligible  countries  by  the  Secretary 
of  State.  This  will  Insure  that  each  approved  program  Is  consistent  with  the 
foreign,  national  security  and  financial  policies  of  the  O.S.  and  will  not 
exceed  the  Halts  of  available  funds.  This  action  Is  taken  pursuant  to  the 
Antldeflclency  Act  (31  U.S. C.  1S12) . 


"i/ 


This  account  was  the  subjict  of  similar  deferrals  In  1984 
(bS4-24A,  084-60,  and  084-66). 


^Mvisad  froa  previous  report 


D8S-3A 


SOPPLEMESrrXRY   REPORT 

Rtpoct   pursuant   to  Stction  1014(e)    of  P.I,.    9}-344 

Thia  rtpoit   update*  0«(«rc«l  So.   D8S-3  tiantaitttd  to  tn«  Congress  on 
October   1,    1984. 

This  r«vi«ion  to  •  d«f«rr«l  of  Fund*  Appropriated  to  ene  President  for 
Military  assistance  increases  the  aaount  previously  reported  a*  deferred  froa 
$18,500,000      to      $801, 270, 000.  This      net      increase      of      $782,770,000      is 

attributable  to  aaounts  appropriated  In  the  Foreign  Assistance  and  Related 
Progress  Appropriations  Act,    198S. 


Deferral  llot»D85-3A 


osrsMuu,  or  bodgbt  aotboritt 

Report  Pursuant  to  Section  1013  of  ?.L.  93-344 


HBEieri 

Funds  Appropriated  to  tnc  President 

Bureau: 

I nternational  Seeur ity  Assistance 
Appropriation  title  and  syabol: 

Military  Assistance  1/ 

114/S1080 
•1151080 

01*   l<Sent:i{icatlon  code: 

11-1080-0-1-152 


■ew  budget  authority «sa05,100,000 

I  Other  budgetary  resources  ♦145,970,000 

'JTotal  budgetary  resources  •951,070,000 

lAaount  to  be  deferred: 


Grant  prograaT' 


{Yes 


No 


Type  of  account  or  fund: 

i*X   I  Annual 

l"T"|  Multiple-year  March  31,  1985 
_^^  (expiration  date) 

I    I  No-Year 


•Coverage 


Part  of   year 

•S801 

270 

000 

latic* 

y««t 

0 

Legal  authority 

(in   addition   to 

sec 

1013): 

l-lTi 

r    1 

Antidef iciency 
Other 

Act 

Type  of 

budget  authority: 

\Z£\ 

Approp 

riation 

IZII 

Contract  authority 

i: — 1 

Other_ 

Appcopc lation 


Military  Assistance 
Military  Assistance 


Symbol 

114/51080 
1151080 


Amount  Deterred 

$  18,500,000 
782,770,000 


Justification:  'Pursuant  to  the  Foreign  Assistance  A^t  (FAA)  of  1961,  as 
amended,  tht  President  is  authorized  to  furnish  grant  military  assistance  to 
any  friendly  country  or  international  organization  if  he  finds  that  it  will 
strengthen  the  security  of  the  United  States  or  promote  world  peace. 
Executive  Order  No.  12163  of  September  29,  1979,  as  amended,  delegates  certain 
Presidential  functions  jnder  tne  FAA  to  the  Secretaries  of  State  and  Defense. 
Tnese  fjnds  are  being  deferred  pending  approval  of  specific  programs  oy  the 
Departments  of  State,  Treasury,  and  Defense.  Consultation  among  these 
Departments  will  ensure  that  each  approved  program  is  consistent  with  the 
foreign,  national  security  and  financial  policies  of  tne  United  States  and 
will  not  exceed  the  limit  of  available  funds.  This  action  is  taken  pursuant 
to  the  Antideficiency  Act  (31  U.S.C.  1512). 

Bsti»ated  Proqraa  Effect;   None 

Outlay  Effect;   None 


1/   This  account  was  t.ne  subject  of  similar  deferrals  m  1984 
(084-31  and  D84-67)  . 

•Revised  froc  previous  report 
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0«f«rc«l  lot   385-11 


OVUIUU.  or  MSGR  AOnOUTT 
R*poct  Pursuant   to  Section  1013  of  P.L.  .4)-)44 


asBSu 

Funds  Approprist*<)  to  th«  Pttsident 


Inf  cnsttonsl  S«cur  Ity  Assistanes 
Ap9C09Cistion  titl«  and  syboH 


ll«i>  b«idq«t  authority $56,221,000 

(P.L.  98-«73) 
OtlMC  budgetary  raaourecs         0 

Total  budgetary  caaourcca  56,221,000 


Zntarnatlonal  Military  Education 
and  Trainin9 

11510S1 


Aaount  to  M  dalarrad: 
r«(t  of  year 

tntira  yaar 


Ol*  idantlficatlon  codas 
11-10II-0-1-152 


Scant  pcoqcaat 


«••■ 


HO 


Tffm  DC  account  ec  (undt 

|~T"|  Annual 

1    I  Muliipla-yaar 

I    I  N»-y«ar 


(axpiration  data) 


55,521.000 
0 


Laqal  authority  (in  addition  to  stc. 
101)1 < 

IT"!  Antidaflciancy  Act 


Othar 


Typa  of  bud9«t  authority: 

inr*!  Appropriation 
""*!  Contract  authority 
1    I  Othar 


Joatlflcattoni  Pursuant  to  th«  Poral9n  Assistanca  Act  (PAA)  of  1961,  as 
aaaniaJ,  tTtaT  prasidant  la  authoriiad  to  furnish  frant  ailitarY  training  to 
friandly  countrlas  or  intarnational  orfanlsations.  Thas*  funds  ara  bainf 
dafarrad  pending  approval  of  apacific  proqraas  by  tha  Dapartaants  of  Stata, 
Traasury,  and  Dafansa.  Consultation  aaong  thasa  Oapartaantt  will  ansura  tnat 
aach  approvad  proqraa  is  consistent  with  tha  foreign,  national  security  and 
financial  pelicias  of  tha  united  Stataa  and  Hill  not  axeaad  tha  li9it  of 
available  funds.  This  action  ia  taken  pursuant  to  tha  Antldaf iciency  Act  (11 
O.S.C.  1S12)  . 

Battaatad  Prograa  Effaett  Nona 

Outlay  Effacti  Mono 


DIS-6A 


.  S'JPPLEMENTABY  REPOrT 
Report  pursuant  to  Section  1014  (cj  of  ?.L.   93-344 

This  report  updates  Deferral  No.  085-6  transaltted  to  tne 
Congress  on  October  1,  1984. 

This  revision  to  a  deferral  of  Depattaent  of  Defense  funds  for 
Military  construction  increases  the  aitount  previously  reported  as 
deferred  fro*  $300,008,232  to  $1,206,330,232.  This  net  increase 
of  $906,322,000  results  froit  adninistrative  delays  in  projects 
funded  by  the  Military  Construction  Appropriations  Act,  1985. 
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DKraWAL  or  BUDGET  AUTHORITY 
Report  Pursuant    to  Section    10L3  of   ?.L. 


Dafatial  Ho>   *D8S-«A 


93-344 


0«p«tt3«nt  of  S«ftns«  -  Military 

Bureau: 

'Military  Conatruction 

Appropriation  title  and  symbol: 

Sc*  Coverjga  Section  oelow  !• 


■e«  budqet  authority. 
'  IP.L.   98-473   ) 
.Other  bud9Ctary  reaourcea  '3, 5:;, 984, sop 


*S5,517,49:.;C0 
'3, 5::, 984. 
Total  budgetary  resources  ♦9, 04:  ,  4'5,  :C0 


,Aaount  to  be  deferred: 
,1  Part  of  year 

Entire  year 


'1,206, 330, :32 
0 


OIB    identification  code: 

See  Coverage  Section   eclow  1/ 


irant  proqraa: 


IVes 


!    NO 


Type  of  account  or  fund:  ' — 

, Sept.  30,  1985 

I I  Annual        Sept.  30,  1986 

Sept.  30,  1987 

I  t  I  Multiple-year  Sept.  30,  1988 
_^               (expiration  date) 

I I  No-Year      'Sept.  30,  1989 


Legal  authority  vin  addition  to  *ec. 
1013) : 

I  *  i   Antidef iciency  Act 


Other 


Type  of   budget  authority: 

!    X    i      Appropriation 

I         I      Contract   authority 

I         I      Other 


Coverage;    1/ 


Appropriation 


■Military  construction.  Army..., 
■Military  constr jction.  Army... 
Military  construction.   Army..., 

Military  constr jction.  Army 

Military  construction.  Army..., 


Sybol 


•Military  construction.  Navy. 
Military  construction.  Navy. 
Military  construction.  Navy. 
Military  construction.  Navy. 
Military  construction.  Navy. 


•Military  construction.  Air  Force 
Military  construction,  Air  Force 
.Military  construction.  Air  Force 
Military  construction.  Air  Force 
Military  construction.  Air  Force 


215/920S0 
214/t20iO 
213/72050 

212/62050 
211/52050 

175/91205 
174/91205 
173/71205 
172/61205 
171/51205 

575/9J300 
574/93300 
573/73300 
572/63300 
571/53300 


ONB 

Identification 

Code 

21-205O-0-1-051 
21-2050-0-1-051 
21-2050-0-1-051 
21-2050-0-1-051 

:i-2u50-0-l-051 

17-1205-0-1-051 
17-1205-0-1-051 
17-1205-0-1-OSl 
17-1205-0-1-051 
17-1205-0-1-051 

57-3300-0-1-051 

57-3300-0-1-051 
57-3300-0-1-051 
57-3300-0-1-051 
57-3300-0-1-051 


Deferred 

$435,510,000* 
•,000,000 


179,334,000* 

50,364,352 

12,679,990 


65,081, JOO* 


Appropriation Symbol 

•Military  construction. 

Defense  Agencies 975/90500 

Military  construction, 

Defense  Agencies 974/90500 

Military  construction. 

Defense  Agencies 973/70500 

Military  construction. 

Defense  Agencies 972/60500 

Military  constraction. 

Defense  Agencies 97l/5«500 

•Military  construction.  Army 

National  Guard 215/92085 

Military  construction.  Army 

National  Guard 214/82085 

Military  construction.  Army 

National  Guard 213/72085 

Military  construction,  Atay 

National  Guard 212/62085 

.Military  construction.  Army 

National  Guard 211/52085 

*Military  construction.  Air 

National  Guard 575/93830 

Military  conatruction.  Air 

National  Guard 574/83830 

Military  construction.  Air 

National  Guard 573/73830 

Military  construction,  Air 

National  Guard 572/63830 

Military  construction.  Air 

National  Guard 571/53830 

•Military  construction.  Army 

"•••t'" 215/92086 

Military  construction.  Army 

«•••'"• 214/82086 

Military  construction,  Army 

"•»•'"• 213/72086 

Military  construction.  Army 

"•«•"• 212/62086 

Military  construction.  Army 
*«««tve 211/52086 

•Military  construction.  Naval 

"•••tve 175/91235 

Military  construction.  Naval 

R«««rv« 174/81235 

.Military  construction.  Naval 

"•»•"• 173/71235 

Military  construction,  Naval 

"•••rve 172/61235 

Military  construction.  Naval 

"•"•rve 171/51235 


0(« 

Identification 
Code 


97-0500-0-1-051 
97-0500-0-1-051 
97-0500-0-1-051 

97-0500-0-1-051 
97-0500-0-1-051 

21-2085-0-1-051 
21-2085-0-1-051 
21-2085-0-1-051 
21-2085-0-1-051 
21-2085-0-1-051 

57-3830-0-1-051 
57-3830-0-1-051 
57-3830-0-1-051 
57-3830-0-1-051 
57-3830-0-1-051 

21-2086-0-1-051 
21-2086-0-1-051 
21-2086-0-1-051 
21-2086-0-1-051 
21-2086-0-1-051 

17-1235-0-1-051 
17-1235-0-1-051 
17-1235-0-1-051 
17-1235-0-1-051 
17-1235-0-1-051 


Deferred 

$53,427,000* 
5,000,000 
5,200,000 
6,864,000 

$41,108,000^ 


24,300,000* 


10,900,000 


7,847,000* 


% 


1,180,000* 


s 
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Idantlfication 
Appropciatlon sywbol         Cod« D«f«tr«d 

■Hilitary  construction,   Mr   force 

Rasarv* 575/93730        57-3730-0-1-051  32, 535, 000* 

Military  construction,   Air  Fore* 

R«s«rv* 574/83730    57-3730-0-1-051 

Military  construction.  Air  rorc* 

Reserve 573/73730    57-3730-0-1-051 

Military  construction.  Air  force 

Reserve 572/63730    57-3730-0-1-051 

Military  construction.  Air  Force 

Reserve 571/53730    57-3730-0-1-051 

ilortn  Atlantic  Treaty  Organization 
Infrastructure 97X0804     97-0804-0-1-051    267,000,000* 

Military  construction.  Reserve 
Conponents,  Generally 972/«0805    21-2086-0-1-051 

Total $1,208, 330, 232* 

JustiCication;  These  funds  are  deferred  due  to  adninistrative  delays,  such  as 
project  designs  not  being  completed  and  incomplete  coordination  of  projects  with 
other  Federal  agencies  or  local  governacnt  agencies.  Funds  will  be  apportioned 
for  individual  projects  throughout  the  year  upon  completion  of  project  design 
and/or  coordination.  This  action  Is  taken  pursuant  to  the  Antidef iciency  Act 
(31  U.S.C.  1512)  . 

Estimated  Program  Effect:   None. 

Outlay  Effect;   None. 


1/  These  accounts  were  the  subject  of  a  similar  deferral  in  1984  (084-5A) , 
*   Revised  from  previous  report. 


Deferral  Woi   D85-26 


DBPSKRAL  or  BODCeT  AOTHOUTT 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AteMV: 

Department  of  Defense  -  Military 

Bureau: 

Family  Housing,    Defense 

Appropriation   title  and  symbol: 


H««  budget  authority $442,072,000 

Other  budgetary  resources     285,216,939 
Total  budgetary  resources     '27,288,939 


See  Coverage  Section  below  1/ 


on    identification  code: 

See  Coverage  Section   below   1/ 


Grant  program:     ~~ 

l~|Yes       |-ir|    NO 


Typ*  of  account  or   fund: 

Sept.   30,    1986 
I         I    Annual  Sept.   30,    1987 

Sept.   30,   1988 
lITl  Multiple-year     Sept.  30,  1989 

(expiration  date) 

I        I  No-Yeac 


Aaount   to  be  deferred: 
Pact  of  year 

Entire  year 


5230.790.000 
0 


Legal  authority    (in   addition   to  sec. 
1013)1 

|~X"|     Antidef iciency  Act 


Other 


Typ*  of  budget  authority: 

|~y~|   Appropriation 

I    I  Contract  authority 

I    I  Other 


Coverage:  1/ 

Appropriation  Symbol 

Family  housing.  Army 215/90702 

Family  housing.  Army 214/80702 

Family  housing,  Army 213/70702 

Family  housing.  Army 212/67072 

Family  housing.  Navy  and 

Marine  Corps 175/90703 

Family  housing.  Navy  and 

Marine  Corp* 174/80703 

Family  housing.  Navy  and_ 

Marine  Corps.; 173/70703 

Family  housing.  Navy  and 

Marin*  Corps 172/60703 

Family  housing,  Air  Force 575/90704 

Family  housing.  Air  Force 574/80704 

Family  housing.  Air  Force 573/70704 

Family  housing.  Air  Force S72/60704 


Ottt 
Identification 

Code 

21-0702-0-1-051 
21-0702-0-1-051 
21-0702-0-1-051 
21-0702-0-1-051 


17-O70J-O-1-051 

17-0703-0-1-051 

17-0703-0-1-051 

17-0703-0-1-051 

57-0704-0-1-051 
57-0704-0-1-051 
57-0704-0-1-051 
57-0704-0-1-OSl 


Deferred 
$  73,770,000 


«6, 520, 000 


110,500.000 
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Appropciation 


Paaily  housing.  Defense  Agencies.. 
Paaily  housing.  Defense  A9enc1.es.. 
raaily  housing.  Defense  Agencies.. 
raail'/  housing.  Defense  Agencies.. 


Sywtxal. 


Identification 
Code 


975/90706  97-0709-0-1-051 

974/80706  97-0706-0-1-051 

973/70706  97-0706-0-1-051 

972/60706  97-0706-0-1-OSi 


Deferred 


$230,790,000 


Jjstifieation!  These  fjnds  arc  deferred  due  to  administrative  delays,  sjch  as 
project  designs  not  oeing  completed  and  incomplete  coordination  of  projects  wit.- 
other  federal  agencies  or  local  governaent  agencies.  Fjnds  will  be  apportioned 
for  individual  projects  tiiroughout  the  year  upon  completion  of  project  design 
*nt'^^'s'T"lSl2^''°"'       ''^^*    sction  is  taken  pursuant  to  the  Antldef iciency  Act 

BstiMted  froqr—  Effect:   None. 
Outlay  Effect;   Hone. 


i/  This  account  was  t.-.e  suoject  of  a  siailar  deferral  in  1984  (D84-6A)  , 


Deferral  Hoi  385-27 


OETERRAL  OP  BODGBT  AOTBORITT 
Report  Bursuant  to  section  1313  of  p.t.  93-344 


KObMH: 


Bureau: 

Appropriaiion  title  and  symbols 

Fossil  Energy  Research  and  Developrart  1/ 
39X0213 


«-  bodgel-a^t^ii^ S  :^:^[^ 


(P.L.    98-j-i ) 

; Other   budgetary  resources       ".4;;. -iff; 


.1 


Total  budgetary  resources  ik-  -im   nnn 


om   identification  code: 


Amount  to  be  deferred: 
Part  o(  year 

Intlre  year 


«-a71-187 


89-o;i3-0-l-2'l 

Grant  prograai  ^J" 


lYes 


Ho 


Type  ot  account  or   fund: 


1 I   Annual 

I        I  Multiple-year 
i~n   No-year 


(expiration  date) 


Lagal  authority   (in  addition  to  sec. 
1013)1 

I   X    I     Antldef iclcncy  Act 


Other 


Type  of  budget  authority: 
1  X  I  Appropriation 
I    I  Contract  authority 
I    I  Other 


Justification:  This  account  funds  research  and  developnent  activities  In 
coal,  petroleu«,  and  unconventional  natural  gas.  The  deferred  funds  consist 
of  recoveries  of  prior  year  obligations  for  projects  and  activities  which  were 
completed  or  terminated  during  the  months  of  Pebruary  through  July  1984. 
These  funds  cannot  be  effectively  used  this  year  and  will  ee  used  to  partially 
offset  the  1986  appropriation  request.  This  action  is  taken  pursuant  to  the 
Ant:deficiency  Act  (31  U.S. C.  1512). 

Estimated  Program  Effect:   None 

Outlay  Effect:  None 


1/   This  account  was  the  subject  of  a  similar  deferral  in  1984  (084-210)  . 
I 
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B*fMt«l  let   D8S-28 


ocrtMuo.  or  MisttT  mtboutt 

MpOCt  P«»u«nt   to  S«ctioo  101)  of  f.L.   »J-J«4 


g»p»rBMnt  of  trmtrr/ 
Botaaat 


MV  biid9«t  aatbocity f. 

~  OtMc'S5a««Ury   caMMXCM  ■' .691. OOP- 


RMimarjy  Oantxuctian    1/ 
WX0214 


tot«l  badgatMy  cmomcm        7.691.000 


Mi  liMliriMtioD  eo<U? 


iSSnrTo~E5~SiFM(a3r 
VMt  Of  y*ac 

latlc*  y««c 


a-iM-«7Q 


rHii\^v-Pl 

6c«at  proved*!     __,  ,__.  ^ 

I**""!  ABnuaX 

I*— I  Httltlple-yaar 

IT*  I  ■o-t««r 


U^l  *aUociky  (in  •<Uitioo  to  B«e. 
|T~1     *ntid«f  lcl«ncy  Act 


(•«plr»tlon  d«t«) 


I 1      OtlMC, 


I 1     C«ntcMt  •uthofity 

I        1     Oth«r^ 


s5Jtii:*\'s:  i^.r'irv•..'::.£^t«•^^,rl^^^.M.;  ?Sm  «-«*.  c««ot .^ 

i!}i«tly«ly    a.««    thl.     ■—    —•    -'^^    -    "" <»    »<»    ■ 

approfrlatlsn  t«^u««k. 


0bli««ti9M     f< 


nit    (U  O.S.C.    IS'I2) 

Uti— fd  FtoarM  Itf>Ct:      Son* 

Outlw  tft«ct8     Mon« 


This  Moe«>at  ms  th«  •ubj.et  of  •  sUilM  <»«««ct»l   in  l»i«    (DS4-25A)  . 


0«f«ct«l  Rot   565-29 


OtmtKAL  or  KODGR  AOnORITT 
J»»pott  Pursuant   to  $«ctloo  lOlJ  of  9.L.   93-J44 


:t,  oi  tratjf 


Navid  PMiolw"  •«»  Oil  Shal"  "•••'»••    V 
89X0219 

5i5~ra5Strncitio5"coasr"  ~~" 


9    ',1«.a-4.30Q._ 

TotAl  biiil9«tacy  rMouccoa      ;y.sfr,QOO   . 

ii 


)■««  ktt49«t  Mtbocity 

(P.I,,  ta—jn  I 

"Otboc  bSatMcf  TMoutcoa 


2i.788 


B<un?i9-n-l-27T 

Gtaat  pce^taM     ^^^ 


Xkani  io  bo  d«(«cr4 
poet  of  yoac 

gntlco  yoar 

Lo4«l  •otbotlty    (in  «Mltl4n   to  »•€." 

"^*"      iTx!!     Antldof  ieiaocy  Act 


Ho 


fy5o-orSoe55ir?rTB55« 

l"~"l  Multiplo-yaw 
I  IT  I  Mo-y««c 


'(•Mpii*ti<^n  data) 


Ochar 


fypa  4f  bnAgok  aatbocTEy; 

I  IT" I     AppcoptlatloB 

I 1     Contract  authority 

1        I     Othat 


•••iOtfi  afficKnt 
of  tbt*  account 
and  «9«X  ^oan  9 


Thi.  -CP-n.  PrlMfUy  f  and.  •ctVJ^^i"  Jl^i'Va^.r".."':"" 


and  C9«X  ioan  «it*'*"J?«  J'Ur  Droi;«t.  .nd  aotlylt  .r-hlcn  -ra  caiaplatad  or 
of  pure  y««  °*^»«»^^'^*  It. 'I?^^.hraarv  thtouah  July  l»M.  thaaa  fand* 
Ucmlnatad  durin9  tt.a  -"^"^  »'  /^^"d^Ul  M  u.ad  to  partially  •«!••♦  «>«• 
cannot  Oa  affacti/aly  *••*  *»>lt  /•"  •"''  "lii,**  ^g  tanan  puraaant  »•  tha 
19««      appropriation      rt^uaat.  Thla     action      is      t««n     p» 


i,„      appropriation      rt^uaa 
fcntldafieianey  A«t   IJI  U.«.C.   1»12) . 


gatloatad  prograa  Bt^act; 
Outlay  Iffactt     Mona 


Nona 


V  ,h.a  aaoount  -a.  th.  aubjact  of  a  .UU.r  ^.Nrr.l  In  V.M  P84-«0^' ■ 


»jn 


Mfactal  Hot    385-30 


DWBltlUU,  or  aODGR  AOTBOIUTT 
Mpoct  Pursuanc   to  Section   1013  of  P.:..    93-344 


iteK». 


Buiaau: 

Snarly  Prograna 

Appiopriatloa   titla  and  ayabol: 


'■•«  budqat  authority $i'?..f:-,.::r.r 

(P.L.  ?8--t': ) 

',Oth«r  bud9«tary  raaouteaa       ;o.32a.JCO 


, Total  budqatary  raaouccaa     ii3.^*e.:rr. 


Enargy  Oonaarvation    V 
89X0215 


om    Identification  code: 

a9-a;is-s-i-r?- 


Aaount  to  be  deferred: 
part  of  year 

Bntlce  year 


3.  399.271 


Srant  pro9raa:     

l~x~|lfea 

Type  of  account  or   fund: 


Le^al  authority    (in   addition   to  sec. 

1013)1        

I    X    1      Antideficiency  Act 


;. 


Other 


I        I  Annual 

|~~|  Multiple-year 

\~T~[   No-year 


(expiration  date) 


Type  of  budget  authority: 

I  X  1  Appropriation 
I"""!  Contract  authority 
i""";  Other 


Juatif tcation:  This  account  funds  a  variety  of  ener9y  research  and 
development  and  grant  prograas  providing  support  for  buildings  and  comaunity 
systeaa,  industry,  transportation,  aulti-aector  research  and  state  and  local 
assistance.  The  deferred  funds  consist  of  recoveries  of  prior  year 
obligations  for  projects  and  activities  which  were  coapleted  oc  terminated 
daring  the  iionths  of  rebrjary  through  July  1984.  These  funds  cannot  be 
effectively  used  this  yeir  and  will  be  used  to  partially  offset  the  199S 
appropriation  request.  This  action  is  taken  pursuant  to  the  Antideficiency 
Act  (31  U.S.C.  1S12)  . 

Batiaated  Prograa  Effect;  None 

Outlay  Effect:   None 


1/ 


This  account  was  the  subject  of  a  similar  deferral  in  1984  (084-41) . 


Defeital  lot  085-31 


OBPBMIAL  OP  BODGBT  AnBORITT 
Report  Pursuant  to  Section  1013  of  P.I,.  93-344 


saBefi 


Bureau: 

Energy  Pijijni!a 

Appropriation  title  and  syabol: 


Strategic  Petro levin  Reaer.'e    ^ 

89X0218 
OW   identification  code: 


iNe«  budget  authority S 

(P.t..     I 

Other  budgetary  resources   ;".;-;. .ion 

iToeal  budgetary  resources   ji'.i-i.npn 

Aaount  to  be  deterred: 


Pact  of  year 
Bntice  year 


«fifl.i4n 


39-C:i8-0- 


-4 


Legal  authority  (in  addition  to  sec. 
1013): 


Grant  pcograa:  

|  — lYea 

Type  ol  account  or  fund: 


No 


1    t  Annual 

\        I  Multiple-year 

iTT",  No-Vear 


(expiration  date) 


1    X    1      Antideficiency 

Act 

!        1     other 

Type  of 

budget  authority: 

IZII 

Appropriation 

!    ' 

Contract  authority 

1 

Other 

Justification:  Funds  appropriated  to  this  account  are  for  the  developaent  of 
the  Strategic  Petroleua  Reserve  (SPR) ,  including  facilities  construction, 
planning,  and  prograa  adamistratlon.  The  deferred  ^Jnda  consist  of 
recoveries  of  prior  year  obligations  for  projects  and  activities  which  were 
coapleted  or  terminated  during  the  aonths  of  February  through  July  1984. 
These  funds  cannot  oe  effectively  used  this  year  and  will  se  used  to  partially 
offset  the  1986  appropriation  request.  This  action  is  tsKen  pursuant  to  the 
Antideficiency  Act  (31  U.S.C.  1512). 

Eatlaated  prograa  Effect:  None 

Outlay  Effect;   None 


1/ 


This  account  was  the  subject  of  a  similar  deferral  in  1984  (D84-26B)  . 
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0«e«rr«l  Rot  D8S-32 


HnsBAL  or  taoan  Mraomirr 

Rapoct  rurtuant  to  Sactlon  lOI)  of  P.L.  43-344 


usssr, 

OeparttKBTit  of  Energy 

■••  budaat  autboclty $ 

(P.L.                                ) 

BuiMu: 

Othar   builaatarv  reaourcea       1,^^9,999 

i^ppiopciatioo  tltl*  and  ay»bol: 

Total  budaatary  raaoureaa       1.2-'8.0O(3 

Enargy  SacuriCy  Raaarva  and  Utamativa 
Puals  Praducti.an                                          ^ 

Aaount   to  ba  deferred: 
Part  of  yaar                         $ 

asxsiM 

intira  y«ac                              .  .  ?H,285, 

Oi«   idaatiticatloo  code: 

89-5180-0-2-ri 

I.a9al  authority   (in  addition  to  aec. 
1013)1 

inri     Antldeficlency  Act 

Grant  pcofraat 

1    "l»a»     Ijc    1  no 

1 1     Othar 

Typa  ol   accoonc  oc   land: 

1        1  Annual 

1      '1   Multiple-year 

Typ«  ot   budget  aatborltyi 

1 X     1     Appropriation 
|~~|     Contract  authority 

(expiration  date) 
\'Y~\  Ho-Year 

1        1     Other 

Juatlficationt  Thia  proqraa  funda  feaaibility  atudiaa  and  cooperative 
agiaeaenta  lor  the  developaent  and  production  of  alternative  fuela.  The 
deferred  (unda  conaiat  of  racoveriea  of  prior  year  obli9ationa  for  projacta 
and  activitiea  Hhicb  were  coapleted  or  terainated  during  the  aontha  of 
February  through  July  1984.  Theae  funda  cannot  ba  effectively  uaed  thia  year 
and  will  ba  uaed  to  partially  offaet  the  1986  appropriation  requeat.  Thia 
action  la  taken  puraaant  to  the  Antldeficlency  Act  (31  O.S.C.  1512). 

latlaatad  prograa  Effect:  Hone 

Outlay  Effect:  Hone 


1/   Tbia  account  waa  the  aubject  of  a  aiallar  deferral  in  1*84  (084-22A) , 


JatMraX  Roi  085-33 


omsiiAL  or  BODcn  aotboritt 

Report  purauant  to  sactioo  1013  of  P.L.   93-344 


AOnKYi 

Oeparwiant  of  the  Interior 


Bureau: 

Bureau  of  Indian  Affairs 

Appropriation  title  and  ayaboi: 


Oonatruction 

14X2301 ' 

Alto   Uantllicatioa  code: 


■•«  budget  authority S  1D9.686.OQO 

\    (P.L.      98-4T3  I 

Otbac  budgetary  reaourcea        53 . 306 ■  MO . 


Total  budgetary  reaourcea       16B. 492.000 


Aaount  to  ba  deferred: 
Part  of  year 

Bntlra  yaac 


$       8,918,000 


14-2301-0-1-452 

Grant  prograa:     "^^  ^^ 


«••   l_X.I  "* 


typa  61  account  ot  {uadt* 

1"*"!  Annual 

I"""!  Hultiple-year 

iTl  Ho- Year 


(eicplration  date) 


Legal  authority   (in  addition  to  aec. 

1013):        

I I     Antldeficlency  Act 


Other 


Type  oC  budget  authority: 

["y"!     Appropriation 

I        I     Contract  authority 

I        I     Other 


Juatificatlon:    Thia  account  funda  eonatruction  and  additlona  to  Bureau 
lUciUt!*;,  conatr>wtion.  axtanaion  and  tahabilitatlon  of  tttii«tlon__P"l«f »? 


on  Indian 
Oepartaant 


caaarvationai  and,  new  and  rahabilltatad  faally  houalng. 
of  the  Interior  and  Related  Agenelea  Approprlationa  Act, 


The 
1485, 


10  Billion  a  year.  MAPI  la  heavily  in  debt. 


120  A9 

loiiea,    ranging   froa  $3 

Although    the    Congreaa    provided    $8.9    ■llllon    for    eonatruction,    the    Senate 

ri^f^on   Se    1985    appropri«lona    bill    atatea.       -The   ""•"    ^«   '^"rHTla'l 

auMlt  a  report   to   thi  Caaalttae  no  later    than  January   1.    "8S.   on  the  Nava:o 

Indian    Irrigation    Project    >ncludlng,     but    not     nece.a.rlly^^ll-i^t^ad 

followlngs 

to    reaolva 

Induatrieat 

guaranteed  by  the  tribe,  ana  tna  »ia,»ug,oug  01  *.b-"»  *»"'""'""'•,•''  "T^', 

Current  projectlona  of  annual  operating  lo.aea,  *he  eatimated  annuai  .ubaldy 

ceguireaanta  over  the  neat  five  yeara  and  the  eatiaated  dwiaion  o«  "eae 

iMaea  Between  the  BIA  and  tba  ttlbai  the  lapact  of  adding  additional  blocka 


cr lotion  of  exactly  what  aaalatanca  the  Bureau  haa  provided 
iinancial  dlfflcultlea  of  the  Mavajo  Agricultural  ?coduct 


a  deacr 

the    otttloo'tr'foV'poaelble    default    on    the    $19,000,000 

the    tribe,     and    the    $18,500,000    ol    loana    guaranteed    by   S**' 


of    loana 


I 


D«f«tral  Mot   D8S-3« 


Ju«tHie«ttoni      (eon.) 

on  opacatln^  •iip«ns«s  and  r*v«nu«  ptoj«ction*;  and  a  claar  stataaant  of  ttia 
poaltion  of  tha  Mavajo  Ttlba  with  caap*ct  to  eha  futura  of  tha  Irrigation 
pro^act  and   tha  :iavajo  Aqciculturai  Product  Industrial.* 

Funds  for  tha  Initiation  of  construction  ara  dafarrad  until  tna  BIA  suMits 
its   raport   to   tha  Conqrass   for    raviaw. 

gstlMtad  ytoqraa  gffacti     Nona 
Owtlay  Btfacti     Nona 


ocmuiAL  or  bodgbt  avtboritt 

Raport  Pursuant  to  Saction  1013  of  P.L.  93-344 


kSSHdi 

•:.  5.   Daparraent  of  Labor 

Buraau: 

Approprxatioo  titla  and  syatiol: 

Stata  Unaifiloyraant  Insuranca  and 
Bif)lojmant  Sarvioa  Oparations 

1650179 


{••«  budgat  authority 5  ■  .hi 


OMB   Idantification  code: 

16-0179-0-1-999 


Grant  pcograat 


l-riYas 


No 


Type  of   account  or   tund 

|"ir|  Annual 

I        I   Hultipla-yaar 

I        1  Ho-yaar 


(axpiration  data) 


(P.L.  98-619 

OtiMt  budgatary  rasourcas  

Total  budgetary  rasourcas   •_.63?.i67.geo 


Aaount  to  b«  dafarrad: 
put  of  yaar 

Bntlra  yaar 


3. 767. 000 


Lagal  authority  (in  addition  to  sec. 

1013)1        

I    X  I     Antldaf iclancy  Act 


Othar 


Typa  of  budgat  author Ityt 

1  X    I     Appropriation 

I        I     Contract  authority 

I        I     Othar 


JustHlcatloni  Tha  Stata  Unamployaant  Insuranca  and  Employmant  Sarvlea 
Oparatlons  appropriation  provldas  for  Stata  grants  for  payaant  of  salarlas  and 
axpanaas  of  Stata  Unaaployaant  Insurance  and  Enployaant  Sarvlea  staff  and  for 
ralatad  oparatlona.  Tha  Dapartaant  of  Labor  Appropriation  Act,  198S, 
Includaa  $3.(  allllon  for  aaortixation  payaants  to  States  which  had 
Independent  retireaant  plans  In  their  State  Eaployaent  Service  agencies  prior 
to  1980.  These  aaounta  ara  deferred  until  a  study  Is  aade  as  to  the  exact 
amount  needed  by  each  Stata  involved,  at  which  tlae  a  plan'can  be  developed 
based  on  the  requlreaents  of  individual  Stata  retlreaent  plans,  timing,  and 
such  other  factors  that  affect  payment.  Thla  action  is  tanan  pursuant  to  the 
Antldaficiency  Act  (31  O.S.C.  1512). 

Bstlaated  Proqraa  Bffect;  Nona 

Outlay  Effacti  Nona 
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0«f«rtal  not  C8S-3S 


OBTUMO.  or  •OOCBT  AOTSOKITT 
Report  Pursuant  to  Stctidn  1013  of  9.L.    93-344 


AflBKY:' 


Jeprwnt  of  Labor ^ 

iuriiui 

Bur»^u  of  Vf^T  JUttf  ti,a  ■ _— 

Apptopriatioa  tlti*  and  sysboli 


iS««  budqat  authority. 

I     O.L.    ^\-*-[9 ) 

[OtlMC  budqet 

'{Total  bud^atacy  rasourca* 


s  i;2.36c.:c: 
etary  rasouicaa    :i.:23.':c: 


:3:.398.:cc 


Salarica  and  Cxpcraes 

1650200 


Ml  X<}«ntl(leation  coacT 

16-02:0-0-1-50S 

Si  "~~~~ 


2cant  proqraat 


Yaa 


HO 


Typa  ol  account  oc  tunc 

I  »  I  Annual 

I"""!  Multlpla-yaar 

I        I  Mo-taar 


(expiration  data) 


Aaoant   to  ba  dalerred: 
part  of  year 

gntira  y«ai 


5.0QO.0CC 


I.«9al  authority  (In  addition  to  sec. 

1Q13U        

I    X   I      Antidaf  Iciancy  Act 


IZII 


Othar 


Type  oE  budget  authority: 

rx~[     Appropriation 

I        I     Contract  authority 

1        I     Othar 


JustHlcatlon»  This  account  fanda  tha  gather in9  and  publithlng  of  data  on 
enploymcnt  ind  uneBployaent,  prlcea  and  the  coit  of  living,  waqas  and 
benaflta,  productivity  and  economic  growth.  The  deferred  funda  would  expand 
to  all  Statea  a  pilot  program  the  Bureau  of  Labor  Statistics  started  In  1984 
in  cooperation  with  soae  States  to  gather  mere  statistics  on  plant  closings 
and  pecaancnt  layoffs.  Because  these  funds  are  an  addition  to  the  198S 
Budget,  the  Oepactaent  of  Labor  has  had  inadequate  time  to  plan  the  expansion 
of  the  pilot  progras  into  a  national  prograa.  These  fjnds  are  deferred  under 
the  Antidef iciency  Act  (31  O^.C.  1512)  to  provide  tiiie  to  plan  for  tneir 
effective  and  efficient  use  and  to  determine  how  the  funds  can  be  distributed 
anong  all  the  Statea  in  a  aannar  that  will  provide  uaeful  information. 

»ati«ated  froqraa  Bttecti  Nona 

Outlay  Bftaett  :»one 


Deferral  Hot  S8S-36 


OgnKBAI,  or  BODGBT  AimORITT 
Report  Pursuant  to  Section  1013  of  ?.L.  93-344 


AflttKVt 

■jencral  Serneea  ;Aa.--istration 

Bureaus 

:.atiorAl  Ar:M'/es  and  Secorts  S«r/;.oe 

Appropriation  title  and  syaboli 

National  Ar<iii'/«s  and  .Records  S«r/ioe, 
Operating  E^^iansea 

47X0300 


!■•«  budget  authority <  9.2QQ.:oc 

(P. L.  98-4?: ) 

'Otber  budgetary  resources   3.319.^0? 


"! Total  budgetary  resources  12.219. coo 


OW  identic icatloo  code: 

7-0300-0-1-8C4 


■rant  progri 


I llfes      lj<_|   HO 


Typ*  OC  account  or   fund: 

I        I  Annual 

I    i  Hultiple-year 

1T*1  HO- Year 


(expiration  date) 


Aaount  to  be  deferred: 
tart  of  year 

tntire.year 


Legal  authority  (in  addition  to  sec. 

1013):        

I  X    I     Antidef Iclency  Act 


Other 


Type  of  budget  authority: 

1    X  I     Appropriation 

1        1     Contract  authority 

I        1     Other 


Jaatificatlon:  This  appropriation  provides  for  basic  operations  dealing  with 
aanageaent  of  the  (^overnaent's  archlvea  and  records,  operation  of  presidential 
llbrarlea,  and  for  the  review  for  declaaslf icatlon  of  security  classified 
Inforaatlon.  The  1915  Continuing  Resolution  (P.L.  9t-473)  provided  $5.2 
aillion  for  additional  archival  space,  access  facilities,  and  audltorlua 
aeeting  space  at  the  John  P.  Kennedy  Library  In  Boston,  Massachusetts.  There 
have  been  no  planning  studies  or  justification  asterlals  prepared  regarding 
any  new  construction  at  the  John  P.  Kennedy  Library,  Funds  will  be  aade 
available  for  obligation  as  plans  are  prepared  and  approved.  The  Office  of 
the  Archivist  has  noted  that  no  acre  than  $500  thousand  can  be  obligated  in 
1*85.  This  action  is  taken  pursuant  to  the  Antidef iclency  Act  (31  U.S.C. 
1512). 

getiaated  Prograa  Btfect:  Hone 

Outlay  gftect:  None  .   .. 
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Dafacral  Ho:    38  5-37 


OBFUUUO,  OF  BOOCan  AtmORITT 
Report  Pursuant    to  3«ction   1013   of   ?.l.    93-344 


AGENCY: 


Buie<u: 

AppcopcKtion   tltla  and  symbol: 
:x«ratir.g  axperscs 
3555191 


>«i«  budqat  authority 5  4.:6.:.;c..-gr 

(P. L.  98-423 ) 

Ottiar   budgetary   icsouic**         ;.::,?.:cc 

Total  budgetary  resources   4::,35;,"C 

Aaount  to  be  deferred: 


Fart  of  year 
Entire  year 


5     6,346.JC0 


OW    identification  code: 

95-1203-0- :-4C3 

Grant  prograa:     |^^~ 


llfes 

Type  oC  account  or  fund: 
,  Y  I  Annual 

i  Multiple-year 
I    I  Mo-Year 


No 


Legal  authority  (In  addition  to  sec. 
1013): 

I  ^    •  Antidef ieiency  Act 

i  1    I  Other 


'.expiration   date)  , 


Typ*  of   budget  authority: 
j        llxli     ApptoprHtlOA 

!  Contract   authority 

i         I      Other 


Justitieation;  This  account  funds  tne  operating  expenses  of  the  Panama  Can.^l 
Commiision  £ro«  appropriation  of  tolls  and  other  revenues.  By  law,  the  Panana 
Canal  Comnission  is  required  to  recover,  as  nearly  as  pcacticaole,  the  total 
cost  of  Its  operation  and,  if  profits  are  generated,  to  pay  these  to  the 
SoverrtAent  of  Panana.  tn  1984,  the  Comission  genersted  an  as-yet 
undeterained  profit.  Funds  art  deferred  pending  tne  Coaoission's 
ietersinacion  of  the  exact  mount  of  the  payment  due  to  Panama.  Current 
<sti.iates  are  tnat  the  ^oiknissian  is  able  to  operate  with  tr.e  funds  «adc 
ivatlabie.  ?his  action  is  tj<en  pursuant  to  the  Antiief  icier.cv  Act  ■31  C.S.Z. 
15121  . 


Bstisiated  Progran  effect;   sor.e 
Outlay  effect;   Nor.e 
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The  President 


Presidential  Documents 


Executive  Ocder  12493  of  December  5,  1984 

President's  Commission  on  Executive  Exchange 


By  the  authority  vested  in  me  as  President  by  the  Constitution-and  statutes  of 
the  United  States  of  America,  and  in  order  to  amend  the  responsibilities  of  the 
President's  Commission  on  Executive  Exchange  and  to  continue  its  work  of 
benefiting  both  the  Government  and  the  private  sector  by  enabling  the  most 
outstanding  executives  to  work  in  the  other  sector,  it  is  hereby  ordered  as 
follows: 

Section  1.  Establishment  of  the  Commission.  [6]  The  President's  Commission 
on  Executive  Exchange  is  hereby  continued. 

(b)  The  Commission  shall  be  compoaed  of  not  more  than  thirty-six  members 
who  shall  be  appointed  from  time  to  time  by  the  President  from  among  leaders 
in  the  private  sector  and  the  Executive  branch  of  the  Government.  The 
President  shall  seek,  so  far  as  he  deems  practicable  or  advisable,  to  appoint 
up  to  seventy-five  percent  of  the  Commission  membership  from  the  ranks  of 
Chief  Executive  Officers,  Chief  Operatirrg  Officers,  Chairmen,  Senior  Partners 
or  other  individuals  of  comparable  rank  and  stature  from  the  private  sector. 
Executive  branch  members,  to  the  extent  the  President  deems  practicable  or 
advisable,  may  include  Cabinet  Secretaries,  Agency  Heads,  and  such  other 
ofilcials  of  comparable  rank  or  position  as  deemed  appropriate  by  the  Presi- 
dent. 

The  President  shall  designate  a  Chairman  from  among  the  members  of  the 
Commission.  The  Chairman  and  members  shall  serve  at  the  pleasure  of  the 
President.  Members  of  the  Commission  shall  serve  two-year  terms  or  until  a 
successor  is  appointed. 

(c)  Members  of  the  Commission  who  are  full-time  officers  or  employees  of  the 
Federal  government  shall  receive  no  additional  compensation  by  reason  of 
this  Order,  and  members  who  are  not  such  officers  or  employees  shall  serve 
without  compensation,  but  each  Commissioner  shall  be  provided  with  travel 
expenses,  including  per  diem  in  lieu  of  subsistence,  as  authorized  by  law. 

Sec.  2.  Functions  of  the  Commission,  (a)  The  Commission  shall  administer  an 
Executive  Exchange  Program  in  which:  (1)  outstanding  private  sector  execu- 
tives, primarily  those  who  have  achieved  senior  level  management  positions, 
and  also  those  exceptional  managers  who  have  unique  qualifications  and 
extremely  high  potential  for  policymaking  positions,  will  be  selected  as  Presi- 
dential Exchange  Executives  and  assigned  to  positions  in  the  Senior  Executive 
Service  or  positions  of  comparable  rank  or  stature,  reporting,  as  appropriate, 
to  Cabinet  Officers.  Ambassadors.  Agency  Heads,  Under  Secretaries,  Assist- 
ant Secretaries  or  other  high-ranking  Government  officials  for  not  more  than 
one  year,  with  an  extension  of  up  to  ninety  days  in  extraordinary  circum- 
stances; and  (2)  career  Federal  Executives  who  are  members  of  the  Senior 
Executive  Service,  or  equivalent  level,  will  be  selected  as  Presidential  Ex- 
change Executives  and  assigned  for  one  year  to  positions  in  the  private  sector 
offering  significant  challenge,  responsibility  and  regular  and  continuing  con- 
tact with  senior  private  sector  officials. 

(b)  The  Commission  shall  administer  an  Executive  International  Embassy 
Assignments  Program  in  which  exceptionally  qualified  privale  sector  execu- 
tives, primarily  those  who  have  achieved  senior  level  management  positions, 
and  also  exceptional  managers  who  have  unique  qualifications  and  extremely 
high  potential  for  policymaking  positions,  may  be  selected  as  Presidential 
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Exchange  Executives  and.  as  appropriate,  assigned  for  one  year,  with  an 
extension  of  up  to  ninety  days,  to  the  Senior  Foreign  Service  or  other  key 
positions  in  United  States  Embassies  reporting  to  Ambassadors  or  othe  high- 
ranking  Government  officials. 

(c)  The  Commission  shall  administer  an  education  program  which  places  the 
work  experience  of  the  Presidential  Exchange  Executives  in  the  broader 
context  of  both  Federal  government  and  private  sector  operations  and,  to  the 
extent  desirable  and  appropriate,  may  include  exposure  to  international  eco- 
nomic and  foreign  affairs. 

(d)  The  Commission  shall  supervise  and  review  the  operation  of  the  Program, 
and  may  recommend  to  the  President  ways  to  promote  and  improve  the 
Program. 

(e)  The  Commission  shall  ensure  that  the  Program  operates  in  compliance  with 
the  merit  principles  set  forth  in  Section  2301  of  Title  5  of  the  United  States 
Code. 

Sec  3.  Responsibilities  of  Executive  Agencies.  Each  Executive  agency  shall,  to 
the  extent  permitted  by  law,  provide  the  Commission  with  such  assistance  as 
may  be  necessary  for  the  effective  performance  of  its  functions. 

Sec  4.  Administrative  Provisions,  (a)  The  Office  of  Personnel  Management 
shall  provide  the  Commission  with  administrative  services,  staff  support  and 
travel  expenses,  as  authorized  by  law.  The  Office  of  Administration.  Execu- 
tive Office  of  the  President,  may  provide  services  to  the  Commission  on  a 
reimbursable  basis  pursuant  to  interagency  agreement,  as  may  be  authorized 
by  the  Economy  Act  of  1932,  as  amended,  31  U.S.C.  1535  et  seq. 

(b)  The  Executive  Director's  responsibilities  shall  be  to  carry  out  the  activities 
of  the  Commission. 

(c)  Executive  Order  No.  12136  of  May  15. 1979  is  revoked. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appKcability  ar>d  legal  effect,  most 
of  which  are  keyed  to  ar>d  codified  In 
the  Code  of  Federal  Regutotlons,  vvhich  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  SuperinterxJent  of  Documents. 
Phces  of  new  books  are  listed  in  tt>e 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Parts  420, 421. 425. 431,  and  432 
[Doc  No.  169«5) 

Crop  Insurance  Regulations;  Various 

AQENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Interim  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC]  hereby  amends  the 
Soybean,  Grain  Sorghum,  Cotton, 
Peanut,  and  Corn  Crop  Insurance 
Regulations,  effective  for  the  1985  crop 
year  only,  by  changing  the  date  for  filing 
contract  changes  specified  in  the 
policies  for  insuring  such  crops.  The 
intended  effect  of  this  rule  is  to  provide 
additional  time  in  which  to  file  changes 
made  in  the  Actuarial  Tables  for  such 
crops.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

dates:  Effective  December  7, 1984. 
Written  comments,  data,  and  opinions 
on  this  interim  rule  must  be  submitted 
not  later  than  February  5, 1985,  to  be 
sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
interim  rule  should  be  sent  to  the  OfTice 
of  the  Manager,  Federal  Crop  Insurance 
Corporation,  Room  409G,  South  Building, 
U.S.  Department  of  Agriculture. 
Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACr. 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  D.C.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15. 
1983].  This  action  does  not  constitute  a 
review  as  to  the  need,  currency,  clarity. 


and  effectiveness  of  these  regulations 
under  those  procedures.  The  sunset 
review  dates  established  for  these 
regulations  are  April  1, 1988. 

Merritt  W.  Sprague,  Managei^-PCIC 
has  determined  that  this  action  tl]  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17, 1961), 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region; 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  nuinber  of  tfie  Federal 
Assistance  Program  to  whidi  this 
proposed  rule  applies  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  PR 
29115  (June  24, 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Section  16  of  the  policy  for  each  of  the 
crops  hsted  below  provides  that  any 
changes  in  the  contract  must  be  placed 
on  file  in  the  service  office  by  a  certain 
date.  The  contract  consists  of  the 
application,  the  policy,  and  the  actuarial 
table.  In  view  of  the  increasing  volume 
of  work  involved  in  finalizing  the 
changes  on  the  Actuarial  Table  for  each 
crop  insured  in  each  county  where  such 
insurance  is  offered  for  the  1985  crop 
year,  it  has  been  determined  that  in  the 
counties  where  changes  in  the  contract 
must  be  on  file  by  November  30, 1984, 
the  date  would  be  extended  to 
December  17, 1984,  effective  for  the  1985 
crop  year  only. 

The  crop  insurance  regulations 


affected  by  this  rule  are: 

Oman 

Crop 

7  CFR  P«t  480 

7  rFB  PmI  A31 

Grain  Sofghum. 

Coaon. 

7CFnPw142S _ 

7  CFR  P«1  431 . 

7  CFR  P««  432                                    

PMnuls. 
SoybMM. 

COVTL 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  an  emergency 
situation  exists  which  warrants 
publication  of  this  rule  without 
providing  for  a  period  for  public 
comment  before  such  publication. 
Program  changes  required  an  increased 
number  of  changes  in  the  Actuarial 
Tables  for  the  crop  insurance  policies 
affected  by  this  rule  for  the  1965  crop 
year.  Without  these  changes,  the 
statutory  mandate  that  the  program  be 
actuarially  sound  could  not  be  met.  The 
workload  involved  in  the  large  number 
of  actuarial  changes  will  not  permit 
filing  of  these  actuarial  tables  in  the 
counties  by  the  present  contract  date  of 
November  30.  There  is  not  sufficient 
time  to  provide  for  public  comment  and 
implement  these  changes  prior  to 
November  30.  It  has  been  determined 
that  the  date  by  which  such  changes  are 
required  to  be  placed  on  file  in  the 
service  office  shall  be  extended  until 
December  17, 1984,  and  made  effective 
for  the  1985  crop  year  only. 

The  changes  in  the  actuarial  tables  for 
the  crops  affected  by  this  rule  may  be 
beneficial  in  some  instances  and 
detrimental  in  others.  All  policyholders 
should  be  aware  of  the  changes  in  the 
actuarial  table  affecting  their  individual 
crop  insurance  contract  and  of  the 
additional  time  provided  for  FCIC  to  file 
such  changes. 

FCIC  is  soliciting  public  comment  on 
this  rule  for  60  days  after  publication  in 
the  Federal  Register.  This  rule  will  be 
scheduled  for  review  in  order  that  any 
amendment  made  necessary  by  public 
comment  may  be  published  in  the 
Federal  Register  as  quickly  as  possible. 

List  of  Subjects  in  7  CFR  Farts  420. 421, 
425,  431,  and  432 

Crop  insurance.  Grain  sorghum. 
Cotton,  Peanuts,  Soybeans,  Corn. 

Interim  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Grain  Sorghum, 
Cotton.  Peanut,  Soybean,  and  Com  Crop 
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Insurance  Regulations  [7  CFR  Parts  420. 
421,  425,  431.  and  432.  respectively), 
effective  for  the  1985  crop  year  only,  in 
the  following  instances: 

PARTS  420,  421.  425.  431.  AND  432— 
[AMENOEDJ 

1.  The  Authority  citation  for  7  CFR 
Parts  420.  421. 425.  431.  and  432.  is: 

Authority:  Sees.  508.  516.  Pub.  L  75-»30.  52 
Stat  73.  77  as  amended  (7  U.S.C  1508, 1516). 

§§  420.7. 421.7. 42S.7, 431.7  and  432.7 


2.  7  CFR  420.7(d)16.  421.7(d)16. 
425.7(d)16,  431.7(d)16.  and  432.7{d)16.  are 
revised  to  read  as  follows: 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  o^ered.  the  actuarial  table  will 
provide  the  price  election  which  you  shall  be 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
December  31,  preceding  the  cancellation  date 
for  counties  with  an  April  15  cancellation 
date  and  by  November  30  preceding  the 
cancellation  dale  for  all  other  counties  except 
that  for  the  1985  crop  year  only,  the  date  for 
all  such  other  counties  is  December  17. 
Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract 

Done  in  Washington.  D.C.  on  November  1. 
1964. 

PMerF.Coie. 

Secretary.  Federal  Crop  Insurance 
Corporation. 

Approved  by: 
Edward  Hews, 

Acting  Manager. 
Dated  November  3a  1984. 

|FR  Doc  B«-^ni  Tiled  1Z-S-S4:  ac4S  ami 


Agriculturai  Marlceting  Service 

7  CFR  Part  910 

(LMnon  Ragutatkm  493] 

Lamons  Grown  In  California  and 
Arizona;  Limitation  of  Handling 

aocncy:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
275.000  cartons  during  the  period 
December  9-15. 1984.  Such  action  is 
needed  to  provide  for  orderly  marketing 
of  fresh  lemons  for  the  period  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 


DATES:  Elective  for  the  period 
December  9-15, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
William  ).  Doyle.  Chief.  Fruit  Branch. 
F*V.  AMS.  USDA.  Washington.  D.C. 
20250,  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This 
Hnal  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
ExecKtive  Order  12291.  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley.  Deputy  Administrator. 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  fmal  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of. 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
The  action  is  based  upon 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  December  4, 
1984,  at  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  lemon  demand  is  steady. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Fart  910 

Marketing  agreements  and  orders. 
California,  Arizona,  Lemons. 

PART  910-{  AMENDED] 

Section  910.793  is  added  as  follows: 


§910.793    Lemon  Regulation  493. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  December  9, 
1984,  through  December  15, 1984,  is 
established  at  275,000  cartons. 

(Sees.  1-19.  48  Stat.  31.  as  amended;  7  U.S.C. 
601-674) 

Dated:  December  5. 1984. 

Thomas  R.  Clark. 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

|FR  Doc  R4-32174  Tiled  12-6-S4:  8:S4  ami 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  318  and  319 

[Docket  Na  79-714C-2] 

Control  of  Added  Substances  and 
Labeling  Requirements  for  Cured  Poric 
Products;  Policy  Statement 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Policy  statement. 

summary:  This  announces  a  revision  to 
the  Department's  policy  on  the 
voluntary  use  of  the  April  13. 1984, 
regulations  concerning  the  standards 
and  labeling  requirements  for  cured 
pork  products  prior  to  the  effective  date 
of  April  15. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  F.  Dennis,  Director.  Processed 
Products  Inspection  Division,  Meat  and 
Poultry  Inspection  Technical  Services, 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250,  (202)  447-3840. 

SUPPLEMENTARY  INFORMATION:  On  April 
13, 1984,  the  Department  published  a 
final  rule  in  the  Federal  Register  (49  FR 
14856)  establishing  standards  and 
labeling  requirements  for  cured  pork 
products,  based  on  the  protein  fat  fre^ 
(PFF)  content  of  the  product,  and  setting 
forth  the  procedures  to  be  used  by  the 
Agency  in  evaluating  compliance  with 
these  requirements.  The  effective  date  of 
the  rule  is  April  15, 1985. 

On  August  23, 1984,  the  Department 
published  a  policy  statement  in  the 
Federal  Register  (49  FR  33434) 
concerning  implementation  dates  for  the 
PFF  regulations.  It  permitted  processors 
to  apply  the  regulation  before  the 
effective  date,  beginning  January  1, 1985. 
to  cured  pork  products  currently  covered 
by  standards  (9  CFR  319.104  and 
319.105).  Products  covered  by  the  PFF 
regulation  but  for  which  there  are  no 
current  standards  were  not  to  be 
produced  under  the  new  regulations 


review  as  to  tne  need,  currency,  clanty,  i  ne  crop  insurance  regulations 
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until  April  15. 1985.  Furthermore,  the 
Agency  has  been  advising 
establishments  wishing  to  convert  their 
production  to  PFF  standards  prior  to 
April  15  that  they  must  convert  aiJ  their 
products  at  one  time  to  facilitate 
inspection  requirements. 

Since  publication  of  the  August  23 
policy  statement,  the  Administrator  has 
received  requests  to  modify  the  policy 
concerning  the  voluntry  use  of  the  rule 
prior  to  its  effective  date.  Upon 
reconsideration,  the  Administrator  has 
determined  that  the  previously  stated 
policy  on  the  voluntary  use  of  the  PFF 
regulation  prior  to  the  effective  date  is 
unnecessarily  restrictive,  and  is  making 
the  following  change  to  the  August  23, 
1984,  policy  statement. 

The  August  23. 1984.  policy  statement 
prohibited  until  April  15, 1985.  the 
production  under  PFF  standards  of 
cured  pork  products  not  currently 
regulated  under  9  CFR  319.104  and 
319.105.  This  notice  revokes  that 
prohibition  and  permits  preparation  of 
these  products  beginning  December  15, 
1984.  Therefore,  any  cured  pork  products 
specified  in  the  April  13, 1984. 
regulations  may,  at  the  processors' 
option,  be  produced  beginning 
December  15. 1984.  provided  such 
products  comply  with  all  other 
provisions  of  the  PFF  regulation 
published  April  13. 1984.  In  addition, 
processors  may  convert  their  products 
to  PFF  standards  one  at  a  time. 
Processors  should  notify  Regional 
Directors  of  their  intentions  regarding 
conversion  of  their  products. 

Done  at  Washington.  DC  on  December  3, 
1984. 

Donald  L  HousIod, 

Administrator.  Food  Safety  and  Inspection 
Service. 

|FR  Doc  S*-33(ni  Filed  12-0-44:  8:4S  am) 
MLUNQ  COOC  3410-OIMI 


NUCLEAR  REGULATORY 
COMMISSION 


amendments  are  necessary  to  inform  the 
public  of  these  administrative  changes 
to  NRC  regulations. 

EFFECTIVE  DATE:  December  7, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Philips,  Chief,  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  301- 
492-7086. 

SUPPLEMENTARY  INFORMATtON:  On  May 
11, 1984,  NRC's  Region  II  Office  changed 
its  mailing  address  for  the  receipt  of  all 
non-classified  and  non-safeguards 
correspondence.  The  new  mailing 
address  is  U.S.  Nuclear  Regulatory 
Commission,  Suite  2900. 101  Marietta 
Street.  NW.  Atlanta,  Georgia  30323.  The 
address  for  classified  and  unclassified 
safeguards  information  remains  the 
same  and  should  read  as  follows:  U.S. 
Nuclear  Regulatory  Commission,  P.O. 
Box  2203,  Atlanta,  Georgia  30301. 

In  an  amendment  published  on 
September  28, 1983  (48  FR  44172),  an 
incorrect  zip  code  was  printed  for  NRC's 
Region  IV  Office.  It  should  read  76011. 

In  9  50.73,  an  incorrect  reference  has 
been  made  with  regard  to  the 
availability  of  IEEE  Std  83-1983  at  the 
NRC's  Public  Document  Room  (PDR). 
located  at  1717  H  Street.  NW. 
Washington.  DC.  This  document  is  not 
available  at  the  PDR  but  is  available  for 
inspection  at  the  NRCs  Technical 
Library,  which  is  located  in  the  Phillips 
Building.  7920  Norfolk  Avenue. 
Bethesda,  Maryland. 

Because  these  are  amendments 
dealing  with  agency  practice  and 
procedures,  the  notice  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  pursuant  to  5  U.S.C.  553(b)(A). 
llie  amendments  are  effective  upon 
publication  in  the  Federal  Register. 
Good  cause  exists  to  dispense  the  usual 
30-day  delay  in  the  effective  date 
because  the  amendments  are  of  a  minor 


and  administrative  nature  dealing  solely 
with  agency  procedures. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Enei^gy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  1,  20.  30.  40.  50.  55.  70,  and  73. 

The  authority  citation  for  this 
document  is : 

Authority:  Sec  161.  Pub.  L  83-703.  66  Stat 
948.  as  amended  (42  U.S.C.  2201):  sec.  201. 
Pub.  L  93-438.  88  Stat.  1242.  as  amended  (42 
U.S.C.  5841). 

PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1.  In  S  1-3,  paragraph  (b)  is  revised  to 
read  as  follows: 


§  1.3    Location  of  prtndpai 
regional  offices. 


(b)  The  addresses  of  the  NRC 
Regional  Offices  (see  S  1-64]  are: 

Region  I.  USNRC.  631  Park  Avenue.  IGng  of 

Prussia.  PA  19406. 
Region  II.  USNRC.  101  Marietta  Street  NW. 

Suite  2900,  Atlanta.  GA  30323. 
Region  III.  USNRC.  799  Roosevelt  Road.  Glen 

Ellyn.  IL  60137. 
Region  IV.  USNRC.  611  Ryan  Plaza  Drive. 

Suite  lOOa  Arlington.  TX  76011. 
USNRC.  Region  IV  Uranium  Recovery  Field 

Office.  730  Simms  Street,  P.O.  Box  25325, 

Denver.  CO  80225. 
Region  V.  USNRC  1450  Maria  Lane.  Suite 

210.  Wabut  Creek.  CA  94596. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

2.  In  Part  20,  Appendix  D  is  revised  to 
read  as  follows: 


10  CFR  ParU  1. 20. 30, 40,  SO,  55,  70, 
and  73 

Minor  Correcting  Antendments 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (.NRC)  is  amending  its 
regulations  to  indicate  a  change  in  the 
mailing  address  for  NRC's  Region  II 
Office,  to  correct  the  zip  code  for  NRC's 
Region  IV  Office,  and  to  correct  the 
address  of  a  location  where  IEEE  Std 
83-1983  may  be  inspected.  These 


Appendix  D.— United  States  Nuclear  Regulatory  Commission  Regional  Omces 


Connacticul.  DMwar*.  Oittnct  of  Cotumbia.  Matn*. 

M«y«w)d.  MMiactws«ns.  N«w  Hwnpshva.  ftaw  Jmn»i,  Ktaw 

Yofk.  Pannsytvara*.  Rhod*  Wand,  and  vaonont. 
RegKin  II:  Mabama.  Ftofida.  Q«»g«.  Kankicky.  Miaainipri.  **o^ 

Carokoa.  Puerto  Rico,  South  CaroHna.  Tannoiieo,  VirgHva. 

Virgin  Manda.  aiK)  Waal  VirgMa. 
Ragion  HI:  MHiota.  Nidiaria.  Iowa,  Mlctvgan.  MirwiaaoCa,  Miaaoun, 

ONo.  and  Wiaconam. 
Ragnn  IV:  ArVanaaa.  Cokirado.  Watw.  Kansaa.  Lousvna.  Morv 

lana.  Nebraska.  N«»  Meidco.  t'.an\  OakoU.  Oktahoma.  South 

Dakota.  Texas.  Utah.  arMl  Wyoi*ig. 
Ragnn  IV:  FieU  0«ic» - 


V:  Aiaaka.  Artzona.  CaMomia.  Hawaii.  Nevada.  Oregon. 
Padllc  Trust  Tarntorwa.  a>id  Washington 


USNRC.  631  Park  Avarwa.  King  ol 
Prussia.  PA  19409. 

USNRC.  101  Mafiaita  S»eet  NW. 
Suite  2900.  Aflwna.  GA  30323. 

USNRC.   7W  Rooavall  Road.  Glen 

Ellyn,IL  60137. 
USNRC.  61 1  Ryan  Plaza  Oil«a.  Suila 

1000.  Arlington.  TX  76011. 

USNRC.  Region  IV  Urankjm  Recovaiy 
Field  Of«ca.  730  Smms  Street. 
PC  Box  25325.  Denver.  CO  80225. 

USNRC.  1«S0  Maria  Ufm.  SuNe  210, 
Walnut  Creek.  CA  B«sae. 


(24  hours) 


(215)  337-5000 
(FTS)  466-1000 

(404)  221-4503 
(FTS)  242-4503 

(312)  790-5500 
(FTS)  386-5500 
(617)860-6100 
(FTS)  726-8100 

(303)234-7232 
(FTS)  234-7232 

(415)  943-3700 
(FTS)  463-3700 
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FART  S»-RUL£S  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

3.  In  i  30^  paragraph  (b^ZXii) » 
revised  to  read  a*  fbbows* 

|30.t    CofnmuntcatkNW. 

•        •        •        •       ■  • 

(b) 

(2)  SubmJssions  *  ^  * 

(ii}  Region  II.  With  the  exception  of 
Federal  facilities,  the  regional  licensing 
program  iovolvei  the  {allowing  Region  II 
non-Agreement  States  and  territories: 
Virginia.  West  Virginia,  Puerto  Rico,  and 
the  Virgin  Islands.  AH  inquiries, 
cotnmnnications,  and  applications  for  a 
new  license  or  an  amendment  or 
renewal  of  an  existing  license  specified 
in  paragraph  (b)(1)  of  this  section  must 
be  sent  to  U.S.  Nuclear  Regulatory 
Commission.  Region  II.  Material 
Radiation  Protection  Secbon.  101 
Marietta  Street,  NW.  Suite  2900.  Atlanta, 
Georgia  30323. 


PART  40-OOMESTIC  UCENSING  OF 
SOURCE  MATERIAL 

4.  S  40.5.  paragraph  (b)(2)(ii)  is  revised 
to  re«Ml  as  foUowc 


ims 


(b)  Submissions  *  *   * 

(ii)  Region  II.  With  the  exception  of 
Federal  facilities,  the  regional  licensing 
program  involves  the  following  Region  II 
non-Agreement  states  and  territories: 
Virginia.  West  Virginia,  Puerto  Rico,  and 
the  Virgin  Islands.  AU  inquiries, 
communications,  and  applications  fur  a 
new  license  or  an  amendment  to  an 
existing  license  specified  in  paragraph 
(b)(1)  of  this  section  must  be  sent  to; 
U.S.  Nuclear  Regulatory  Commission. 
Region  U.  Material  Radiation  Protection 
Section.  101  Marietta  Street.  NW,  Suite 
2900.  Atlanta.  Georgia  30323. 


PART  SO— DOMESTIC  UCENSING  OF 
PIKMXJCTION  AND  UTILIZATION 
FACILITIES 

5.  In  5  50.73,  paragraph  (b)(2J(ii)(F)(2J 
is  revised  to  read  as  foHown.- 


f  5t^ 


(b)  Contents  *  '  * 

(2)  *   *  * 
(ii)  •  •  • 

(F)*  *  • 

[2]  IEEE  Std  803-1963  has  been 
approved  for  mcorporation  by  reference 
by  the  Director  of  the  Federal  Register. 
A  notice  of  any  changes  made  to  the 
material  incorporated  by  reference  will 
be  published  in  the  Federal  Register. 
Copies  may  be  obtained  from  the 
Institute  of  Electrical  and  Electronics 
Engineers.  345  East  47th  Street,  New 
York,  NY  10017.  IEEE  Std  803-1983  is 
available  for  inspection  at  the  NRC's 
Technical  Library,  which  is  located  in 
the  Phillips  Building.  7920  Norfolk 
Avenue.  Bethesda.  Maryland:  and  at  the 
Office  of  the  Federal  Register.  1100  L 
Street.  NW.  Washington,  DC 

*  •  *  *  • 

PART  55— OPERATORS'  LICENSES 

6.  In  S  55^  paragraph  (b)(3)  is  revised 
to  read  as  follows. 

S  55lS    Commtmicationa. 

(b)  •  *  * 

(3)  Any  application  filed  under  the 
regulations  in  this  part  involving  a 
nuclear  reactor  licensed  under  10  CFR 
Part  50  and  located  in  Region  II  and  any 
inquiry,  communication,  information,  or 
report  relating  to  matters  subject  to  the 
regulations  in  this  part  and  involving  a 
nuclear  reactor  licensed  under  10  CFR 
Part  50  and  located  in  Region  II  must  be 
submitted  by  mail  or  in  person  to  the 


Regional  Administrator,  Region  IL  US. 
Nuclear  Regulatory  Commission,  101 
Marietta  Street,  NW,  Suite  2900,  Atlanta. 
Georgia  30323.  The  Regional 
Administrator  of  Region  II,  or  his 
designee,  will  transmit  to  the  Director  of 
Nuclear  Reactor  Regulation  any  matter 
which  is  not  within  the  scope  of  the 
Regional  Administrator's  delegated 
authority. 

*  •         *         «         * 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

7.  In  i  70.5.  paragraph  (b)(2)(ii)  \A 
revised  to  read  as  follows: 

S  70J    Communicattons. 

•  «         *         •         « 

(b)  •   •  • 

(2)  SubmissionB  '  *  * 

(ii)  Region  II.  With  the  exception  of 
Federal  facilities,  the  regional  licensing 
program  involves  the  following  Region  II 
non-Agreement  States  and  territories: 
Virginia.  West  Virginia.  Puerto  Rico,  and 
the  Virgin  Islands.  All  inquiries, 
communications,  and  applications  for  a 
new  license  or  an  amendment  or 
renewal  of  an  existing  license  specified 
in  paragraph  (b)(1)  of  this  section  must 
be  sent  to:  U.S.  Nuclear  Regulatory 
Commission,  Region  II,  Material 
Radiation  Protection  Section,  101 
Marietta  Street.  NW.  Suite  2900.  Atlanta. 
Georgia  30323. 

«  *  •  «  * 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

8.  In  Part  73,  Appendix  A  is  revised  to 
read  as  followr 


Appendix  A.— Un«teo  States  Nuclear  Regulatobv  Commission  Regional  Offices 


NflC  Operatons  C«n«er  (via  NRC  OperaMO.- 


Aegon  I  ConnackcuL  Dataaata.  Diatnci  of  (Muntm.  Mama 
Maryland.  Maasacnuaens.  New  Hampshire.  New  Jersey,  New 
Vork.  Pennaydrann  Rhode  Mend,  and  Varmoni 

navon  tt  Mitawa.  nonda.  Gwrga.  KenkjoKy.  MaBampi,  North 
CaroKna.  Puerto  Rico.  South  Carolina  Tennessee  Virginia. 
Virgn  Islands,  and  Mesi  Vrginia 

Ragiaa  Ut  llna«.  (ndana.  Kxw.  Mictvgan.  Minrte«a«a.  Missouri. 
Ohio,  and  Woconsm. 

Regnn  tv  ■  Aikansas.  Colorado.  Idaho.  Kansas.  Louisiana.  Mon- 
tana. Nabraaka.  New  Mexico.  North  Dakota.  Oklahoma.  South 
Dakota.  Taxaa,  Utah,  and  Wyomng 

Region  IV:  FWdOtRca 


Addresses 


Maaka.  Anaona.  Caktoma.  Itawaa.  Nenada.  Oregon. 


Region  V 
Paolic  TfijBt  Tarnkmes.  and  Waatangion 


OSNRC.  OttK:e  ol  Inspection  and  E»- 
lorcement.  Washington.  OC  205SS. 

USNRC.  63t  Paik  Avenue.  Kmg  o( 
Prussia.  PA  I940<i 

I  USNRC.    101    Manetta    Street.    NW 
^      Suite  2900.  Atlanta  GA  30323 

USNRC.  798  Woosaxait  Road.  Glen 

eilyn.  IL  60137 
USNRC.  611  Ryan  Plaza  Onve.  Suite 

1000.  Arlington.  TX  76011 

.  USNRC.  RegK>n  IV  Uranum  Recovery 
FiekJ  Ofice,  730  Simms  Street.  P 
I      O  Boa  2532S.  Oanw.  CO  8022S 

USNRC.  1450  Mana  Lane.  Suite  210. 
!      Walnut  Creek.  CA  94596 


(24  hours) 


(301)  482-7000 
(FTS)  492-7000 
(215)  337-5000 
(FTS)  488-1000 

<404)  221-4503 
(FTS)  242-4503 

(312)780-6500 
(FTS)  388-5500 
(817)  8t«-8100 
(FTS)  728-8100 

(303)  234-7232 
(FTS)  234-7232 

HIS)  843-3700 
(FTS)  463-3700 


■  For  caNs  related  to  Maleri  Control  and  Aecoiir«ng  matters,  consult  the  loNowkig 
klaho— V.  Kanaaa— M.  Uiuaiana— U.  Mortaru— v.  Nadfaaka    III.  N«w  Maiaeo— V.  " 
Dakota— m.  Taws— V.  Utah— v.  and  Wyomno— u. 


Regions  Arkansas— II.  Coiorado— V. 
■i  Oatota— M.  Owahowia    Ik.  South 
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Dated  at  Bethesda,  Maryland,  this  30th  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
lack  W.  Roe, 
Deputy  E.\ecutive  Director  for  Operations. 

(FK  Doc  S«-32002  Filed  12-S-S4;  8:45  am) 
BIUJNOCOOC  7$80-01-M 

FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  201 

Extension*  of  Credit  by  Federal 
Reserve  Banks;  Changes  In  Discount 
Rate 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  of  Governors  has 
amended  its  Regulation  A,  "Extensions 
of  Credit  by  Federal  Reserve  Banks,"  for 
the  purpose  of  reducing  discount  rates. 
The  reduction  was  taken  against  the 
background  of  growth  in  Ml  and  M2  in 
the  lower  part  of  the  desired  ranges  and 
in  the  context  of  distinct  moderation  in 
the  pace  of  business  expansion,  of 
relative  stability  in  producer  and 
commodity  prices  in  recent  months,  of 
the  restrained  trend  of  wages  and  costs, 
and  of  the  continued  strength  of  the 
dollar  internationally. 
EFFECTIVE  DATE:  The  changes  were 
effective  on  the  dates  specified  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Wiles,  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551  (202/ 
452-3257). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  5  U.S.C.  553(b)(3)(B) 
and  (d)(3),  these  amendments  are  being 
published  without  prior  general  notice  of 
proposed  rulemaking,  public 
participation,  or  deferred  effective  date. 
The  Board  has  for  good  cause  found  that 
current  economic  and  financial 
considerations  required  that  these 
amendments  must  be  adopted 
immediately. 

List  of  Subjects  in  12  CFR  Part  301 

Banks,  Banking.  Credit,  Credit  unions, 
Foreign  banks. 


Pursuant  to  section  10(b)  and  14(d)  of 
the  Federal  Reserve  Act  (12  U.S.C.  347b 
and  357)  Part  201  is  amended  as  set  forth 
below: 

PART  201— [AMENDED] 

1.  Section  201.51  is  revised  to  read  as 
follows: 

S  201.51    Short  term  adiuttment  credit  for 
depository  InstltutkMis. 

The  rates  for  short  term  adjustment 
credit  pro\'ided  to  depository 
institutions  under  S  201.3(a]  of 
Regulation  A  are: 


Federal  Raaarva  Bank 

Rata 

Eftacttva    . 

Boston 

New  York 

ptiMnt^iphia 

8M 
SVk 
SSt 

SVt 

»% 

SVk 
•  H 

»% 

tv. 

Nov.  23,  1964. 
No*.  21,  1904. 
Da 

O^y^fiand    

Nov.  26,  1964. 

Nov.  21,  1864. 

AHwiia ..    

Nov.  23.  1964. 
Nov.  21,  1964. 

Sl  Louia 

Do. 
Da 

Kanaas'City _ 

Dailaa 

Do. 

Do. 

San  Franciaoo 

Da 

2.  Section  201.52  is  revised  to  read  as 
follows: 

§201.52    Extendad  credit  to  depository 
kistitutions. 

(a)  The  rates  for  seasonal  credit 
extended  to  depository  institutions 
under  §  201.3(b)(1)  of  Regulation  A  are: 


Federal  Reaarva  Bank 

Rata 

Enecive 

Boa«on 

Kl«w  Vofk     

SH 

SVk 
SVk 

•% 
8M 

SM 
6M 

Nov.  23.  1964 
Nov.  21,  1964. 

PtKladolphia 

C%vf4a>wf                            

Do. 
Nov.  26.  1964. 

At<«r>ta                        

Nov.  21.  1964. 
Nov.  23.  1964. 

Chicago — -, 

St  iniilt             

Nov.  21.  1964. 

Da 

Da 

Kansas  City 

nmUff                       

Da 
Da 

Da 

(b)  The  rates  for  other  extended  credit 
provided  to  depository  institutions 
under  sustained  liquidity  pressures  or 
where  there  are  exceptional 
circumstances  or  practices  involving  a 


particular  institution  under  {  201.3(b)(2) 
of  Regulation  A  are: 


FcocnM  R4ccn#9  Bflnk 

Rata 

EflacMva 

Boalon 

Hmmyrtk 

8M 

tv, 
8Vk 

t% 
tv, 
t% 

SVk 
SVk 

•  Vk 

•  H 

8M 

Nov.  23.  1SS4. 
Nov  21,  1964. 

Phitada«pM8 
Oevaland 

ANwiia  

Chtopo jm... 

Da 
Nov  26.  1984. 
Nov  21.  1984. 
Nov  23.  1964. 
Nov  21    1884. 

Da 

Da 

Kanaaa  (3ty     

Dallas 

Oa 
Da 

San  Frandaoe 

Da 

Note. — These  rates  apply  for  the  first  eo 
days  of  borrowing.  A 1  percent  surcharge 
applies  for  borrowing  during  the  next  90 
days,  and  a  2  percent  surcharge  applies  for 
borrowing  thereafter.  Where  credit  provided 
to  a  particular  depository  institution  is 
anticipated  to  be  outstanding  for  an 
unusually  prolonged  period,  the  time  period 
in  which  each  rate  under  the  structure  is 
applied  may  be  shortened,  and  the  rate  may 
be  established  on  a  more  flexible  basis, 
taking  into  account  rates  on  market  sources 
of  funds. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  3, 1964. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

|FR  Doc.  84-ai!l2e  Filed  12-8-84: 8:U  ain|  ^ 

•nxmo  COM  saio-oi-ii 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Parts  523, 541. 545, 549, 561, 
563,  and  584 

[No.  84-5«0] 

Implementation  of  New  Powers; 
Limitation  on  Loans  to  One  Borrower 

Correction 

In  FR  Doc.  84-28276  beginning  on  page 
43040  in  the  issue  of  Friday,  October  26, 
1984,  make  the  following  correction: 

On  page  43041,  second  column,  line 
thirteen,  "S  545.345(a)"  should  read 
"5  545.35(a)". 

BiLUNQ  CODE  1S0S-01-« 
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DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


18  CFR  Part  271 

IDocfcct  Mo.  RM79-204  (jHmm  ltexico-2S); 
Ord«rNe.N71 

Higii-Coet  Gas  Produced  From  Tight 
Formations;  New  MskIco;  Errata  to 
Final  Rule 

Issued  November  3a  1984. 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 

ACnOK  Correction  to  final  rule. 


:  This  document  corrects  Order 
No.  397.  a  Final  Rule  designating 
portions  of  the  Pictured  Qiils  Formation 
in  New  Mexico  as  a  tight  fonnation.  The 
Final  Rule  appeared  in  the  Federal 
Register  on  September  24. 1984  (49  FR 
37375)  amd  contained  an  incorrect 
descrq>tion  of  the  delineation  of  the 
Pictured  Cliffs  Formation. 

Foe  FwrrMEn  mfommtion  contact. 
Kevin  R.  Rees.  (202)  357-5420  or  Victor 
H.  Zabel,  (202)  357-«616. 

SUPPtEMENTAirr  INFONMA-nON:  The 
following  correction  should  be  made  in 
FR  Document  84-25191  appearing  on 
page  37377: 

On  page  37377,  the  delineation  of  the 
Pictured  Clifb  Fonnation  should  include 
all  after  Township  22  .North.  Range  2.  3. 
4  and  S  and  Township  23  North,  Range  2 
West.  Furthermore.  Township  25  North. 
Range  5  West,  should  include  Sections 
25  through  36.  NMPM.  As  corrected. 
9  271.703(d)(179J  reads  as  follows: 

§271703    Tl|^ 


(d)  Designated  tight  formations. 

•        ♦        •        •        • 

(T79)  Pictured  Cliffs  Formation  in  New 
Mexico.  RM79-76-204  (New  Mexico — 
25). 

(i)  Delineation  of  formation.  The 
Pictiu^d  Cliffs  Formation  is  located  in 
Rio  Arriba  and  Sandoval  Coimties.  New 
Mexico,  in  Township  22  North.  Range  2. 
3,  4  and  5  West,  all:  Township  23  North. 
Range  2  West.  Sections  5  through  9, 16 
through  21,  and  25  through  36:  Township 
23  North,  Ranges  3.  4  and  5  West,  all 
Sections:  Township  24  North,  Range  3 
West.  Sections  19,  20,  26  through  35,  and 
SV^  of  36;  Township  24  North.  Range  4 
West,  Sections  3  through  10  and  13 
through  36;  Township  24  North.  Range  5 
West,  all  Sections;  Township  25  North. 
Range  4  West.  Sections  S'/s  of  30,  31  and 
32:  Township  25  North,  Range  5  West, 


Sections  15  through  23  and  Sf4  of  24. 
and  25  through  36,  NMPM. 

Kenneth  F.  Plumb. 

Secretary. 

\¥H  Dcxu  84-31907  Filed  U-C-M  ft4S  ua| 
BttJJNa  CODE  »TM-»%-m 


18  CFR  Part  271 

(Docket  No.  RM7»-76^1«  (New  Maxlco- 
26):  Order  Na  398] 

High-Cost  Gas  Produced  From  Tight 
Formations;  New  Mexico;  Errata  to 
Final  Rule 

Issued:  November  30. 1984. 

AQENCr:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Correction  to  final  rule. 

summary:  This  document  corrects  Order 
No.  398.  a  Final  Rule  designating 
portions  of  the  Dakota  Formation  in 
New  Mexico  as  a  tight  formation.  The 
Final  Rule  appeared  in  the  Federal 
Register  on  September  24. 1964  (49  FR 
37378)  and  contained  an  incorrect 
description  of  the  delineation  of  the 
Daketa  Formation. 

FOR  FURTHER  INFORMATION  CONTACT 

Kevin  R.  Rees  (202)  357-5420  or  Victor 
H.  Zabel  (202)  357-8616. 

SUPPLEMENTARY  INFORMATION:  The 

following  correction  should  be  made  in 
FR  Document  84-25192  appearing  on 
page  37380: 

Ob  page  37380.  the  delineation  of  the 
Dakota  Fom\ation  should  not  include 
sections  19  and  20  W/2  after  Township 
25  North.  Range  9  West.  As  corrected. 
§  271.7a3(d)  (180)  reads  as  follows: 

§271.703    Tight  formations. 

•  •  •  •  • 

(d)  Designated  tight  formations. 
•        •        •        *        • 

(180)  Dakota  Fonnation  in  New 
Mexico.  RM79-76-218  (New  Mexico— 
26). 

(i)  Delineation  of  formation.  The 
Dakota  Formation  is  located  in  San  ]uan 
County,  New  Mexico,  in  Township  25 
North,  Range  9  West.  Section  16, 17  E^h. 
28  W»^.  29  EV^  and  30  WV<i  NMPM: 
Township  25  North,  Range  10  West. 
Section  25  WV2.  NMPM. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc  »4-3190e  Filed  12-4-84:  B:4S  »m\ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  436  and  442 

(OootMt  No.  •4N-0M7] 

Antibiotic  Drugs;  Cefoxitin  Sodium 
Injection 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accept^  standards  for  a 
new  dosage  form  of  cefoxitin  sodium, 
cefoxitin  sodium  injection.  The 
manufacturer  has  supplied  sufficient 
data  and  information  to  estabhsh  its 
safety  and  efficacy. 

DATES:  Effective  December  7. 1984: 
comments,  notice  of  participation,  and 
request  for  hearing  b-y  January  7, 1985: 
data,  information,  and  analyses  to 
justify  a  hearing  by  February  5. 1985. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  M.  Eckert  Center  for  Drugs  and 
Biologies  (ilFN-SlS).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-429a 


SUPPLEMENTARY  NIPORMATIOM:  FDA  has 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  XiS.d  357).  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  dosage  form  of 
cefoxitin  sodium,  cefoxitin  sodium 
injection.  The  agency  has  concluded 
that  the  data  supplicHJ  by  the 
manufacturer  concerning  this  antibiotic 
drug  are  adequate  to  establish  its  safety 
and  efficacy  when  used  as  directed  in 
the  labeling  and  that  the  regulations 
should  be  amended  in  Parts  436  and  442 
(21  CFR  Parts  436  and  442)  to  provide  for 
the  inclusion  of  accepted  standards  for 
the  product. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b)(22)  (proposed 
December  11. 1979:  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human  • 

environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 
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UatefSubjc 
21  CFR  Part  436 

Antibiotics. 
21  CFR  Part  442 

Antibiotics,  Cepha. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Coametic  Act  (sees.  507, 701 
(f)  and  (g),  52  Stat.  1055-1058  as 
amended,  59  Stat.  463  as  amended  (21 
U.S.C.  357.  371  (f)  and  (g)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10),  Parts 
436  and  442  are  amended  as  follows: 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

1.  Part  436  is  amended  by  adding  new 
S  436.347  to  read  as  follows: 

§4SCM7    NlgH^rassufa  VqiiM 

r  hroiwlwgf  phlf  assaif  tar  cefoxitin. 

(a)  Equipment.  A  suitable  high- 
pressure  liquid  chromatograph  equipped 
with: 

(1)  A  krw  dead  volume  cell  8  to  20 
microliters; 

(2)  A  light  path  length  of  1  centimeter: 

(3)  A  suitable  ultraviolet  detection 
system  operating  at  a  wavelength  of  254 
nanometers: 

(4)  A  suitable  recorder  of  at  least  25.4 
centimeter  deflection: 

(5)  A  suitable  integrator;  and 

(6)  A  30-centimeter  column  having  an 
inside  diameter  of  4.0  millimeters  and 
packed  with  octadecyl  silane  chemically 
bonded  to  porous  silica  or  ceramic 
microparticles.  5  micrometers  to  10 
micrometers  in  diameter,  U.S.P.  XX. 

(b)  Reagents — (1)  One  percent 
potassjua  phosphate  buffer,  pH&O. 
Prepare  as  described  in  S  436.101(a)(1). 

(2)  Mobile  phase.  Mix  distilled 
waterglacial  acetic  acidracetonitriie 
(800:10:190).  Filter  the  mobile  phase 
through  a  suitable  glass  fiber  filter  or 
equivalent  that  is  capable  of  removing 
particulate  contamination  to  1  micron  in 
diameter.  Degas  the  oK>bile  phase  just 
prior  to  its  introduction  into  the 
chromatografdi  pumping  system. 

(c)  Operating  conditions.  Perform  the 
assay  at  ambient  temperature  with  a 
typical  flow  rate  of  tJO  milliliter  per 
minute.  Use  a  detector  sensitivity  setting 
that  gives  a  peak  height  for  the  working 
standard  that  is  least  50  percent  of 
scale  The  minimum  between  peaks 
must  be  no  more  than  2  millimeters 
above  the  baseline. 

(d)  Preparation  of  working  standard 
and  sample  solutions.  Use  the  working 
standard  and  sample  solutions  prepared 
as  described  in  the  individual 
monographs  for  the  drug  being  tested. 


(e)  Procedure.  Using  the  equipment 
reagents,  and  operating  conthtions  as 
described  in  paragraphs  (a),  (b).  and  (c) 
of  this  section,  inject  10  microliters  of 
the  working  standard  solution  into  the 
chromatograph.  Allow  an  elution  time 
sufficient  to  obtain  separation  of  the 
expected  components.  After  separation 
of  the  working  standard  solution  has 
been  completed,  inject  10  microliters  of 
the  sample  solution  into  the 
chromatograph  and  repeat  the  procedure 
described  for  the  working  standard 
solution. 

(f)  Calculations.  Calculate  the 
cefoxitin  content  as  described  in  the 
individual  monographs  for  the  drug 
being  tested. 

PART  442— CEPHA  ANTIBIOTIC 
DRUGS 

2.  Part  442  is  amended: 
a.  By  adding  new  |  442.14  to  read  as 
follows: 

§442.14    Cefoxitin  sodium. 

(a)  Requirements  for  certification— {\] 
Standards  of  identity,  strength,  quality, 
and  purity.  Cefoxitia  sodium  is  the 
sodium  salt  of  3-(hydroxymethyl)-7tt- 
methoxy-8-oxo-7-[2-(2- 
thienyl)acetamidoj-5-thia-l- 
azabicyclo[4.Z0joct-2-ene-2-carboxylic 
acid  carbamate  (ester).  It  is  so  purified 
and  dried  that 

(i)  Its  cefoxitin  content  is  not  leas  than 
850  micTograms  and  not  more  than  1.000 
micrograms  of  cefoxitin  per  milligram. 

(ii)  Its  moisture  content  is  not  more 
than  2.0  percent. 

(iii)  Its  pH  in  an  aqueous  solution 
containing  100  milligrams  per  milliliter  is 
not  less  than  4.2  and  not  more  than  7.0. 

(iv)  It  gives  a  positive  identity  test 

(t)  It  is  cr>-stalline. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
S  432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  5  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  for  cefoxitin  content,  moisture, 
pH,  identity,  and  crj'stallinity. 

(ii)  Samples,  if  required  by  the 
Director.  Center  for  Drugs  and  Biologies; 
10  packages,  each  containing 
approximately  500  milligrams. 

fb)  Tests  and  methods  of  assay — (1) 
Cefoxitin  content.  Proceed  as  directed  in 
§  436.347  of  this  chapter,  preparing  the 
working  standard  and  sample  solutions 
and  calculating  the  cefoxitin  content  as 
follows: 

(ij  Working  standard  solution. 
Dissolve  an  accurately  weighed  portion 
of  the  cefoxitin  working  standard  with 


water  to  obtain  a  solution  containing  1 
milligram  of  cefoxitin  per  milliliter. 

(ii)  Sample  solution.  Dissolve  an 
accurately  weighed  portion  of  the 
sample  wtth  water  to  obtain  a  solution 
containing  1  milligram  of  cefoxitin  per 
milliliter  (estimated). 

(iii)  Calculations.  Calculate  the 
micrograms  of  cefoxitin  per  milligram  of 
sample  as  follows: 


Micrograns  of       /U  x  A 

cefoxitin  per    = 

milligram  A,  x'  C. 


where: 

^>  =  Area  of  the  cefoxitin  peak  is  the 

chromatogram  of  the  sample  (at  a 

retention  time  eqnal  to  that  observed  for 

the  standard): 
/t,  -  Area  of  the  cefoxitin  peak  in  the 

chromahigram  of  the  cefoxitin  working 

standard: 
P,  -Cefoxitin  activity  in  the  cefoxitin 

working  standard  solution  in  micrograms 

per  milliliter  and 
C  =  Milligrams  of  sample  per  milliliter  of 

sample  sohiUon  (estimated). 

(2)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter,  using  the 
titration  procedure  described  in 
paragraph  (e)(1)  of  that  section,  except 
add  about  25  milliliters  of  methanol  in 
lieu  of  solvent  A  to  a  dry  titrating  vessel 
and  proceed  as  directed  in  titration 
procedore  1. 

(3)  pH.  Proceed  as  directed  is 

S  436i202  of  this  chapter,  using  an 
aqueous  solution  containing  100 
milligrams  per  miUihter. 

(4)  Identity.  Proceed  as  directed  in 
§  436.326  of  tfiis  (Kapler. 

(5)  Crystallinity.  Proceed  as  directed 
in  }^  436.203(a)  of  this  chapter. 

b.  By  redesignating  i  442.214  as 
I  442.214a  and  by  adding  new  §S  442.214 
and  442.214b  to  read  as  follows: 

{442.>14    OeteKMnlnisetaMa  dosage 


S  442.214a 


§  412.214b    Cefoxitin  sodium  inisction. 

(a)  Requirenwnts  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Cefoxitin  sodium  injection  is 
a  frozen  aqueous  solution  of  cefoxitin 
sodium  with  one  or  more  suitable  and 
harmless  buffer  substances  in  an 
isotonic  diluent  Each  milliliter  contains 
cefoxitin  sodium  equivalent  to  either  20 
or  40  milligrams  of  cefoxitin.  Its 
cefoxitin  content  is  satisfactory  if  it 
contains  not  less  than  90  percent  and 
not  more  than  120  percent  of  the  number 
of  milligrnms  of  cefoxitin  that  it  is 
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represented  to  contain.  It  is  sterile.  It  is 
nonpyrogenic.  Its  pH  is  not  less  than  4.5 
and  not  more  than  8.0.  It  passes  the 
identity  test.  The  cefoxitin  sodium  used 
conforms  to  the  standards  prescribed  by 
5  442.14(a)(1). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
S  432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

[a]  The  cefoxitin  sodium  used  in 
making  the  batch  for  cefoxitin  content, 
moisture,  pH,  identity,  and  crystallinity. 

[b]  The  batch  for  cefoxitin  content, 
sterility,  pyrogens,  pH.  and  identity. 

(ii)  Samples,  if  required  by  the 
Director.  Center  for  Drugs  and  Biologies: 

[a]  The  cefoxitin  sodium  used  in 
making  the  batch:  10  packages,  each 
containing  approximately  500 
milligrams. 

[b]  The  batch: 

[1)  For  all  tests  except  sterility:  A 
minimum  of  10  immediate  containers. 

[2]  For  sterility  testing:  20  immediate 
containers,  collected  at  regular  intervals 
throughout  each  filling  operation. 

(b)  Tests  and  methods  of  assay.  Thaw 
the  sample  as  directed  in  the  labeling. 
The  sample  solution  used  for  testing 
must  be  at  room  temperature. 

(1)  Cefoxitin  content.  Proceed  as 
directed  in  {  436.347  of  this  chapter, 
preparing  the  working  standard  and 
sample  solutions  and  calculating  the 
cefoxitin  content  as  follows: 

(i)  Working  standard  solution. 
Dissolve  an  accurately  weighed  portion 
of  the  cefoxitin  working  standard  with 
water  to  obtain  a  solution  containing  200 
micrograms  of  cefoxitin  per  milliliter. 

(ii)  Sample  solution.  Using  a  suitable 
hypodermic  needle  and  syringe,  remove 
an  accurately  measured  representative 
portion  from  each  container  and  dilute 
with  suHicient  water  to  obtain  a  solution 
containing  200  micrograms  of  cefoxitin 
per  milliliter  (estimated). 

(iii)  Calculations.  Calculate  the 
milligrams  of  cefoxitin  per  milliliter  of 
sample  as  follows: 

Milligrams  of        i1,X/».  X  d 
cefoxitin  per    = ' 


milliliter 


j4,X  1.000 


where: 

i4.  =  Area  of  the  cefoxitin  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard): 
i4«=Area  of  the  cefoxitin  peak  in  the 

chromatogram  of  the  cefoxitin  working 

standard: 


Pi  =  Cefoxitin  activity  in  the  cefoxitin 

working  standard  solution  in  micrograms 
per  milliliter  and 

c/=  Dilution  factor  of  the  sample. 

(2)  Sterility.  Proceed  as  directed  in 
9  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(3)  Pyrogens.  Proceed  as  directed  in 

S  436.32(a)  of  this  chapter,  except  inject 
a  sufficient  volume  of  the  undiluted 
solution  to  deliver  50  milligrams  of 
cefoxitin  per  kilogram. 

(4)  pH.  Proceed  as  directed  in 

9  436.202  of  this  chapter,  using  the 
undiluted  solution. 

(5)  Identity.  The  high-pressure  liquid 
chromatogram  of  the  sample  determined 
as  directed  in  paragraph  (b)(1)  of  this 
section  compares  qualitatively  to  that  of 
the  cefoxitin  working  standard. 

This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  regulation  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  notice  and 
comment  procedure  and  delayed 
effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest.  The  regulation,  therefore,  is 
effective  December  7. 1984.  However, 
interested  persons  may.  on  or  before 
January  7, 1985,  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  January  7, 1985,  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  February  5, 
1985,  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
430.20.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 


analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  request(8)  the 
hearing,  making  fmdings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  hearing  of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905.  may 
been  seen  in  die  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  shall  be 
effective  December  7, 1984. 

(Sees.  507.  701  (f)  and  (g).  52  Stat.  1055-1056 
as  amended.  59  Stat.  463  as  amended  (21 
U.S.C.  357.  371(f}  and  (g))) 

Dated:  November  30. 1984. 
Daniel  L.  MIcImU, 

Director,  Off  ice  of  Compliance.  Center  for 
Drugs  and  Biologies. 
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21  CFR  Part  452 

[Docket  No.  84N-03511 

Antibiotic  Drugs;  Erythromycin 
Ointment 

aqency:  Food  and  Drug  Adminstration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  strength  of  erythromycin  ointment. 
The  manufacturer  has  supplied 
sufficient  data  and  information  to 
establish  its  safety  and  efficacy. 
DATES:  Effective  December  7, 1984: 
comments,  notice  of  participation,  and 
request  for  hearing  by  January  7, 1985; 
data,  information,  and  analyses  to 
justify  a  hearing  by  February  5, 1985. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Joan  Eckert,  Center  for  Drugs  and 
Biologies  (HFN-815),  Food  and  Drug 


Fadaral 
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Admintstritioa.  5600  Fisbert  Lane. 

Rockville,  MD  20857,  301^M3-4290. 

SUPPLEMENTARY  INFORMATIOH:  FDA  lias 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357).  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  strength  (20 
milligram*  per  gram)  of  erythromycin 
ointment.  The  agency  has  concluded 
that  the  data  supplied  by  the 
manufacturer  concerning  this  antibiotic 
drug  are  adequate  to  establish  its  safety 
and  efficacy  when  the  drag  is  used  as 
directed  in  the  labeling  and  that  the 
regulations  should  be  amended  in  Part 
452  (21  CFR  Part  452)  to  provide  for  the 
inclusion  of  accepted  standards  for  die 
product. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(bM22)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFK  Part  452 

Antibiotics,  Macrolide. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  507.  701 
(f)  and  (g).  52  Stat.  1055-1056  as 
amended.  59  Stat  463  as  amended  (21 
U.S.C.  357,  371  (f)  aivi  (g)))  and  under 
authority  delegated  to  the  CommisBioner 
of  Food  and  Drugs  (21  CFR  5.10). 
9  452.510a  is  amended  by  revising  the 
third  sentence  in  paragraph  (a)(1)  to 
read  as  follows: 


PART  452— MIACROLIDE  ANTTBtOTIC 
DRUGS 

§  452.510a    Eryttiromycin  ointment 

(a)  *  •  * 

(1)  *  *  *  Each  gram  of  ointment 
contains  either  10  milligrams  or  20 
milligrams  of  erythromycin. 

•        •        •        *        • 

This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
notioe  of  accepted  standards,  notice  and 
comment  procedure  and  delayed 
effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest.  The  regulation,  therefore,  is 
effective  December  7, 1984.  However, 
interested  persons  may,  on  or  before 
January  7, 1985.  submit  written 


comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  oomments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  ideatiiied 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
betM-een  9  a jn.  and  4  p.m..  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  January  7, 1965,  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  t>efore  February  S, 
1985.  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
430.20.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  faoe  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  persons(s)  who  reque8t(sj 
the  hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  d»closure  under 
21  use.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
pjn.,  Monday  through  Friday. 

Effective  date.  This  regulation  shall  be 
effective  December  7, 1984. 

(Sees.  507.  701(f)  and  (g).  52  Stat.  1055-11)56  as 
amended.  59  Stat.  463  as  amended  (21  U.S.C. 
357.  371  (f)  and  (g))) 


Dated:  Noveaber  Sa  1M4. 
DamsimrtiOi. 

Director.  OffkxdfCompUanoe.  Center  for 
Drugs  and  iUoiogice. 

IFRDacM-aM 
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21  CFR  Parts  510  and  522 

liiipwiiiauuii  or  iniacTaDie  uuBnya 
Fonn  New  Aninuri  Onigt  not  Sub)a^  to 
Certiftoattoii;  PotywiHatad 

AGENCY:  Food  and  Drug  Administration. 
ACTtON:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Lnitpold 
Pharmaceuticals.  Inc..  for  polysulfated 
glycosaminoglycan  for  the  treatment  of 
noninfectious  degenerative  and/or 
traumatic  joint  dysfuncticHi  and 
associated  lameness  of  the  carpal  joint 
in  horses.  Alsa  the  firm  is  being  added 
to  the  list  of  ^KHisors  of  approved 
NADAs. 

EFFECTIVE  OATB  December  7, 1964. 
FOR  FURTHER  MPONMATION  CONTACT: 

Sandra  Woods,  Center  for  Veteriiiary 
Medicine  (HFV-114).  Food  and  Drug 
Administration,  SOOO  Fishers  Lane. 
Rock\ilie.  MD  20857.  901-443-3420. 
SUPPUEMENTART  INFORMAJION:  Luitpold 

Pharmaceuticals,  Inc.,  Shiriey,  NY  11967, 

has  submitted  NADA  136-383  for 
Adequan*  (polysulfated 
glycosaminoglycan).  The  NADA 
provides  for  the  intra-articular  use  of 
polysulfated  glycosaminoglycan  in 
horses  for  the  treatment  of  noninfectious 
degenerative  and/or  trumatic  joint 
dysfunction  and  associated  lameness  of 
the  carpal  joint.  The  application  is 
approved  and  the  regulations  are 
amended  accordingly.  Additionally,  the 
list  of  sponsors  of  approved  NADA's  in 
21  CFR  510.600(c)  is  amended  to  add 
Luitpold  Pharmaceuticals,  Inc.  The  basis 
for  approval  is  discussed  in  the  freedom 
of  information  summary  referred  to 
below. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  9  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 
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The  Center  for  Veterinary  Medicine 
has  carefully  considered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Center's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  Hnding,  contained  in  a 
statement  of  exemption  (pursuant  to  21 
CFR  25.1(f)(l)(ii)  [a]  and  (g))  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above). 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  requirements. 

21  CFR  Part  522 

Animal  drugs.  Injectable 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10]  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.83),  Parts  510  and 
522  are  amended  as  follows: 

PART  510— MEW  ANIMAL  DRUGS 

1.  In  Part  510.  {  510.600  is  amended  by 
adding  a  new  sponsor  alphabetically  to 
paragraph  (c)(1)  and  numerically  to 
paragraph  (c)(2]  to  read  as  follows: 

9  S10.600    Name*,  addrvsaa*,  and  drug 
'  codes  of  sponson  of  approved 


(c)  *  •  * 


m* 

*    • 

FffW  nflfVW  wo  SOOTMB 

Drug 

mum 

ood* 

AwShMy.  NY  11967 _„            .      ._ 

010797 

(2)* 

*    * 

Oiug 

MMt« 

cod* 

Firm  nama  md  addreM 

0107«7 

LuNpoM  PtwrnwcMtcat*.  Inc.  AnmH  Hatflh  Oivi- 
*)n,S»»*n.  NY  11967 

«                •                •                •                • 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

2.  In  Part  522.  by  adding  new 
i  522.1850  to  read  as  follows: 

§S2Z1850    Pofysulfatod 
glycoeaminogtycarL 

(a)  Specifications.  Each  l-milliliter 
ampule  of  sterile  aqueous  solution 
contains  250  milligrams  of  poly  sulfa  ted 
glycosaminoglycan. 

(b)  Sponsor.  See  No.  010797  in 
§  510.600(c]  of  this  chapter. 

(c)  Conditions  of  use— {I)  Indications 
for  use.  It  is  used  in  horses.  Polysulfated 
glycosaminoglycan  is  recommended  for 
the  treatment  of  noninfectious 
degenerative  and/or  traumatic  joint 
dysfunction  and  associated  lameness  of 
the  carpal  joint. 

(2)  Amount  250  milligrams  once  a 
week  for  5  weeks. 

(3)  Limitations.  For  intra-articular  use. 
The  joint  area  must  be  shaved,  cleaned, 
and  sterilized  as  in  a  surgical  procedure 
prior  to  injection.  If  the  joint  reacts  with 
excessive  inflammation,  after  intra- 
articular treatment,  cease  therapy.  Not 
for  use  in  horses  intended  for  food.  Do 
not  use  in  horses  intended  for  breeding. 
Federal  law  restricts  this  drug  to  use  by 
or  on  the  order  of  a  licensed 
veterinarian. 

Effective  date.  December  7, 1984. 

(Sec  512(i),  82  Stat.  347  (21  U.S.C.  360b(i)]) 

Dated:  November  29, 1984. 
Gerald  B.  Guest. 

Acting  Director,  Center  for  Veterinary 
Medicine. 

(FR  Doc  S4-»919  Piled  12-6-M:  8:45  ami 
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21  CFR  Part  520 

Oral  Dosa^je  Form  New  Animal  Dnigs 
Not  Subject  to  Certification;  Morantel 
Tartrate  Cartridge 

AGENCY:  Food  and  Drug  Administration. 
ACnON:  Final  rule. 

SUMNMRY:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
apphcation  (NADA)  filed  by  Pfizer,  Inc.. 
providing  for  safe  and  effective 
administration  to  weaned  calves  and 
yearling  cattle  of  a  morantel-emitting 
cartridge  for  control  through  the  summer 
grazing  season  of  the  adult  stage  of 
certain  gastrointestinal  nematodes. 


EFFECTiVf  date:  December  7, 1984. 

FOM  FURTHER  INFORMATION  CONTACT: 

Adriano  R.  Gabuten,  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration,  5600  Fishers 
Une,  Rockville.  MD  20857.  301-44-'*- 
4913. 

SUPPLEMENTARY  INFORMATION:  Pfizer. 
Inc..  235  East  42d  St..  New  York.  NY 
10017,  filed  NADA  134-779  which 
provides  for  oral  administration  by 
balling  gun  of  a  morantel  tartrate- 
containing  cartridge.  The  cartridge 
consists  of  a  stainless  steel  cylinder 
having  both  ends  closed  with 
polyethylene,  diffusing  discs  so  that 
there  is  sustained  release  of  morantel 
into  the  stomach  fluid  of  weaned  calves 
and  yearling  cattle.  The  drug  product  is 
indicated  for  control  of  the  adult  stage 
of  the  following  gastrointestinal 
nematodes  through  the  summer  grazing 
season:  Ostertagia  spp.. 
Trichostrongylus  axei,  Cooperia  spp.. 
and  Oesophagostomum  radiatum.  The 
NADA  is  approved  and  the  regulations 
are  amended  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  thi^ 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  e^ectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  carefully  considered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Center's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  finding,  contained  in  an 
environmental  impact  analysis  report 
(pursuant  to  21  CFR  25.1(j))  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above). 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs.  Oral  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
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redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.83),  Part  520  is 
amended  by  redesignating  existing 
i  520.1450  as  S  520.1450a  and  by  adding 
new  S9  520.1450  and  520.1450b.  to  read 
as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

9  520.1450    Morantel  tartrate  oral  dosage 
forma. 


9  520.1450b    Morantel  Urtrata  cartridge. 

(a)  Specifications.  The  drug  product 
consists  of  a  stainless-steel  cylinder 
having  both  ends  closed  with 
polyethylene  diffusing  discs  and 
containing  a  morantel  tartrate  paste. 
The  paste  contains  22.7  grams  of 
morantel  tartrate  equivalent  to  13.5 
grams  of  morantel  base. 

(b)  Sponsor.  See  No.  000009  in 
9  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  9  556.425 
of  this  chapter. 

(d)  Conditions  of  use — (1)  Amount. 
Cattle  turned  out  to  pasture  in  spring:  1 
cartridge  to  each  animal  at  turnout. 
Cattle  that  remained  on  pasture  during 
winter:  1  cartridge  to  each  animal 
between  March  1  and  April  1. 

(2)  Indications  for  use.  For  control  of 
the  adult  stage  of  the  following 
gastrointestinal  nematode  infections  in 
weaned  calves  and  yearling  cattle 
weighing  a  minimum  of  200  pounds 
through  the  summer  grazing  season: 
Ostertagia  spp..  Trichostrongylus  axei, 
Cooperia  spp..  and  Oesophagostomum 
radiatum. 

(3)  Limitations.  Administer  orally  with 
the  balling  gun  to  all  cattle  that  will  be 
grazing  the  same  pasture.  Do  not 
administer  to  cattle  within  160  days  of 
slaughter.  Consult  your  veterinarian 
before  administering  to  severely 
debilitated  animals  and  for  assistance  in 
the  diagnosis,  treatment,  and  control  of 
parasitism. 

Effective  date.  December  7. 1984. 

(Sec.  512(i).  82  Stat.  347  (21  U.S.C.  360b(i))) 

Dated:  November  29. 1984. 
Lester  M.  Crawford. 
Director,  Center  for  Veterinary  Medicine. 

|FR  Doc  S4-31920  Filed  12-6-M:  MS  ami 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Rrearms 

27  CFR  Part  9 

ITi).  ATF-192:  Referenca  Nottca  Nos.  405. 
443] 

Madera  Viticultural  Area 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
action:  Final  rule.  Treasury  decision. 

summary:  This  rule  establishes  a 
viticultural  area  located  in  Madera  and 
Fresno  Counties.  California,  named 
Madera.  This  final  rule  is  the  result  of  a 
petition  submitted  by  Mr.  David  B. 
Ficklin,  Ficklin  Vineyards  in  Madera. 
California,  and  of  written  comments  and 
oral  testimony  received  at  a  public 
hearing. 

The  Bureau  of  Alcohol.  Tobacco  and 
Firearms  believes  the  establishment  of 
Madera  as  a  viticultural  area  and  its 
subsequent  use  as  an  appellation  of 
origin  in  wine  labeling  and  advertising 
will  allow  wineries  to  designate  their 
specific  grape-growing  area  and  will 
help  consumers  identify  the  wines  they 
purchase. 

EFFECTIVE  DATE:  January  7, 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Charles  N.  Bacon,  FAA,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Washington.  DC  20226. 
Telephone:  (202)  566-7626. 
SUPPlfMENTARY  INFORMATION: 

Background 

ATF  regulations  in  27  CFR  Part  4 
allow  the  establishment  of  definite 
viticultural  areas.  These  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  on  wine  labels  and 
in  wine  advertisements.  Section  9.11. 
Title  27  CFR.  defines  an  American 
viticultural  area  as  a  delimited  grape- 
growing  region  distinguishable  by 
geographical  features.  Under  27  CFR 
4.25a(e)(2).  any  interested  person  may 
petition  ATF  to  establish  a  grape- 
growing  region  as  an  American 
viticultural  area.  Approved  American 
viticultural  areas  are  listed  in  27  CFR 
Part  9. 

Petition  for  Madera 

In  June  1981.  David  Ficklin,  President 
of  Ficklin  Vineyards  in  Madera, 
California,  petitioned  ATF  to  establish  a 
viticultural  area  known  as  Madera.  This 
proposed  viticultural  area  was  located 
in  central  Madera  County  between  the 
Chowchilla  and  San  Joaquin  Rivers, 
with  an  adjacent  portion  of  Fresno 


County  included.  The  proposed  area 
was  230,000  acres  in  size  of  which  over 
30,000  acres  were  devoted  to  grapes. 

In  response  to  this  petition,  ATF 
proposed  the  Madera  viticultural  area  in 
Notice  No.  405  on  January  26. 1962  (47 
FR  3564J.  In  that  notice.  ATF  solicited 
comments  on  alternative  boundaries, 
comments  about  viticultural  and 
geographic  characteristics  which 
distinguish  the  viticultural  area  from 
surrounding  areas,  and  comments 
concerning  the  name  Madera. 

ATF  received  seven  written 
comments,  five  of  which  fully  supported 
the  proposed  name  and  boundaries.  One 
comment  objected  to  the  proposed 
boundaries,  stating  that  they  should 
encompass  all  of  western  Madera 
County.  The  Portuguese  government 
objected  to  the  proposed  name  Madera 
and  requested  a  public  hearing  on  the 
matter. 

Public  Hearing 

In  Notice  No.  443.  December  16, 1982.  . 
(47  FR  56369],  ATF  announced  a  public 
hearing  to  be  held  in  Madera  on  January 
18, 1983,  to  obtain  additional 
information  concerning  the  proposed 
area. 

Fourteen  people  presented  evidence 
at  that  hearing.  Representatives  of 
Ficklin  Vineyards  and  Papagni 
Vineyards  testified  in  favor  of  the 
proposed  name  and  boundaries.  Eight 
oiher  persons  testified  in  favor  of 
expanding  the  viticultural  area  into 
western  Madera  County.  One  person 
testified  on  behalf  of  the  Portuguese 
government  stating  their  objection  to  the 
name  Madera. 

Seven  persons  filed  post-hearing 
written  comments;  all  of  them  favored 
expanding  the  viticultural  area  into  part 
or  all  of  western  Madera  County. 

Boundaries 

Western  Viticultural  Area  Boundary 

As  proposed,  the  Madera  viticultural 
area  extended  between  the  Chowchilla 
and  San  Joaquin  Rivers.  The  western 
boundary  was  formed  by  a  line  from  the 
Chowchilla  River  south  along  Road  15  to 
Avenue  17;  east  along  Avenue  17  to 
Road  19:  south  along  Road  19  to  Avenue 
12  [Firebaugh  Road];  east  on  Avenue  12 
to  Road  22:  and  south  along  Road  22  and 
a  line  extending  south  to  the  San 
Joaquin  River. 

The  petitioner  based  this  western 
boundary  on  soil  differences.  The 
petition  stated  that  the  proposed 
viticultural  area  contains  well  drained, 
non-alkali  soils  well  suited  to  the 
cultivation  of  grapes  while  in  the 
western  part  of  the  county,  the  soils 
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change  to  a  highly  alkali  typ*  unsuited 
for  ^ape  growing,  [hiring  the  hearing. 
Steven  Ficklin  representing  the 
petitioner  stated  that  a  period  of  several 
yean  of  soil  treatment  would  be  needed 
to  leach  the  alkali  (high  sodium)  content 
of  this  soil  to  below  the  rootline  of 
grapes,  and  that  if  the  soils  were  not 
leached,  the  alkali  content  would 
damage  grape  vines. 

Several  respondents  representing 
grape  growers  in  western  Madera 
County  objected  to  the  exclusion  of  the 
western  part  of  the  county  based  on  soil. 
Mr.  Robert  Smith,  a  Madera  vineyard 
owner  and  manager  of  vineyards  in 
western  Madera  County,  testified  that 
sodium  could  be  leached  out  of  alkaline 
soils  through  the  application  of  large 
amounts  of  water,  such  as  by  irrigation 
during  farming.  He  also  stated  this 
process  could  be  hastened  by  the 
application  of  sulfuric  acid  or  gypsum. 
Smith  testifled  that  the  soils  in  the  two 
vineyards  which  he  manages  in  western 
Madera  County  do  not  have  high  sodium 
levels. 

Seven  other  persons  testified  during 
the  public  hearing  that  they  have  grown 
grapes  in  the  western  part  of  Madera 
County,  some  for  as  long  as  25  years. 
Morgan  Johnson,  a  Madera  County 
grapegrower,  testified  that  some  of  the 
soil  in  the  western  part  of  the  county  is 
neutral  and  not  alkaline.  He  also 
testified  that  drip  irrigation  could 
substantially  reduce  the  alkaline  content 
of  some  soils  in  one  year's  time. 

In  post  hearing  comments,  one 
additional  person  commented  that  he  is 
growing  grapes  in  western  Madera 
County.  The  Bisceglia  Brothers  Wine 
Company  in  Madera  also  stated  that 
they  purchase  grapes  from  western 
Madera  County  and  that  they  favor 
extending  the  viticultural  area  into  the 
western  part  of  the  county. 

ATF  has  examined  all  the  evidence 
presented  in  written  comments,  in  oral 
testimony  received  at  the  public  hearing, 
and  in  post-hearing  submissions.  On  the 
basis  of  all  available  evidence,  the 
western  boundary  of  the  viticultural 
area  is  established  as  the  San  Joaquin 
River,  and  all  of  the  western  portion  of 
Madera  County  is  included. 

Evidence  shows  that  grapes  are  grown 
throughout  central  and  western  Madera 
County,  although  plantings  in  the 
western  portion  of  the  county  tend  to  be 
newer.  Also,  soil  differences  exist 
throughout  western  and  central  Madera 
County,  based  on  a  soil  map  submitted 
by  Steven  Ficklin  during  the  public 
hearing.  This  map  shows  large  areas  of 
free  (non  alkaline)  soil  within  the 
western  portion  of  Madera  County: 
these  areas  are  centered  along  the 
proposed  north-south  boundary,  and  to 


the  north  along  the  Chowchilla  River. 
The  same  map  also  shows  substantial 
areas  of  intermittent  free  and  saline 
soils  in  the  western  part  of  the  county 
along  the  San  Joaquin  River. 

Because  of  these  soil  types  found 
within  western  Madera  County,  it  is  not 
possible  to  characterize  all  of  the  soil 
within  this  area  as  highly  alkaline.  By 
testimony  given  during  die  hearing, 
vineyards  exist  in  free  soils  in  this  area 
which  are  identical  to  soils  found  in  the 
central  part  of  the  county.  Therefore,  in 
order  to  use  soils  as  a  basis  for  the 
western  boundary  of  the  Madera 
viticultural  area,  ATF  would  have  to 
draw  very  exact  boundaries  based  on 
soil  types.  This  is  impossible  due  to  the 
lack  of  any  distinguishing  geographical 
features  appearing  on  U.S.G.S.  maps 
covering  western  Madera  County.  ATF 
has  thus  determined  that  a  geographical 
feature  other  than  soils  should  be  used 
to  define  the  western  boundary  of  the 
viticultural  area.  This  geographical 
feature  is  the  San  Joaquin  River,  which 
divides  Madera  County  from  Fresno 
County,  and  distinguishes  the 
viticultural  area  from  the  area  to  the 
west  which  is  both  drier  and  has  a 
longer  growing  season. 

Fresno  County 

As  proposed,  the  Madera  viticultural 
area  included  a  small  portion  of  Fresno 
County  east  of  the  San  Joaquin  River. 
This  was  included  because  Papagni 
Vineyards  grows  grapes  in  this  area 
from  which  they  produce  estate  bottled 
wines,  and  because  it  is  separated  from 
other  wine  growing  areas  in  Fresno 
County  by  urban  areas. 

ATF  is  including  this  area  in  the 
Madera  viticultural  area.  This  area 
enjoys  a  long  historical  association  with 
the  Madera  area  due  to  the  Papagni 
Vineyards  there,  and  the  fact  that 
Papagni  Vineyards  makes  wine  using 
grapes  both  from  the  Madera  and  these 
Fresno  County  Vineyards.  All  available 
evidence  shows  this  area  of  Fresno 
County  has  similar  geographic  criteria  to 
the  Madera  area. 

Name 

The  name  Madera  was  well 
documented  in  the  petition,  and 
supported  by  written  and  oral  testimony 
as  referring  to  the  viticultural  area. 
Madera  is  the  name  of  the  county  and 
largest  city  within  the  viticultiu-al  area. 
Moreover,  the  name  Madera  has  been 
associated  %vith  local  wines  since  as  far 
back  as  the  1880's  when  the  Madera 
Winery  shipped  wines  bearing  the 
Madera  label  to  many  parts  of  the 
world.  Madera  is  currently  being  used 
by  Ficklin  Vineyards  and  Papagni 


Vineyards  to  label  wines  made  from 
area  grapes. 

Mr.  Felix  Dias,  Commercial  Counselor 
to  the  Portuguese  Embassy  objected  to 
the  designation  of  Madeira.  He  pointed 
out  possible  confusion  with  the 
Portuguese  island  of  Madeira  which  has 
produced  world  famous  wines  for  over 
500  years  and  possible  confusion  with 
Madeira  wine,  a  class  and  type  of 
dessert  wine.  ATF  recognizes  Madeira 
as  a  class  and  type  of  wine,  and  as  a 
semi-generic  wine  designation  with 
geographical  significance.  When  used  as 
a  class  and  type  designation,  Madeira 
must  be  qualified  with  an  appellation  of 
origin  if  the  wine  is  not  from  the  island 
of  Madeira.  Mr.  Dias  stated  use  of  the 
term  "Madera"  would  mislead  and 
confuse  consumers,  and  would  be  unfair 
to  the  Portuguese  wine  industry.  In  its 
place,  Mr.  Dias  suggested  use  of  "San 
Joaquin  River  Valley"  or  other  similar 
American  appellation  for  the  viticultural 
area. 

ATF  recognizes  the  similarity  in  the 
names  "Madera"  and  "Madeira." 
However,  all  evidence  shows  that  the 
viticultural  area  is  known  locally  and 
nationally  as  "Madera,"  thus  meeting 
the  requirement  of  27  CFR  4.25a(e)(2)(i). 
Moreover,  no  evidence  was  presented 
that  the  viticultural  area  is  known  as  the 
"San  Joaquin  River  Valley."  The  term 
"San  Joaquin  Valley"  refers  to  a 
geographical  area  far  larger  than  the 
proposed  Madera  viticultural  area.  ATF 
does  not  see  any  consumer  confusion 
between  Madera  and  Madeira  wines 
when  Madera  is  used  as  an  appellation 
of  origin  on  domestic  wines.  Madera  has 
been  used  on  labels  of  domestic  wines 
for  many  years  to  denote  wines  from 
Madera  County,  California  and  this  has 
not  resulted  in  consumer  confusion. 
Therefore.  ATF  is  adopting  the  name 
Madera  for  the  viticultural  area. 

Geographical  Criteria 

Elevation  of  the  Madera  viticultural 
area  increases  from  west  to  east,  from 
130*  along  the  San  Joaquin  River  on  the 
west,  to  400'  on  the  eastern  boundary  in 
Fresno  County.  Rainfall  throughout  the 
viticultural  area  is  sparse,  from  5  to  20 
inches  per  year,  and  averaging  11  or  12 
inches  per  year  in  the  Madera-Fresno 
area.  This  differentiates  the  viticultural 
area  from  the  west  where  rainfall 
averages  7  to  8  inches  in  the  Los  Banos- 
Mendota-Firebaugh  areas,  and  from  the 
east  where  rainfall  is  higher  averaging 
13  to  15  inches  per  year  in  the  Friant- 
Auberry  area. 

In  terms  of  degree  days,  Madera 
averages  4259  degree  days  according  to 
records  kept  by  the  Madera  Irrigation 
District.  This  contrasts  with  warmer 
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areas  both  to  the  north  where  Merced 
averages  4430  degree  days,  and  to  the 
south  where  Fresno  averages  4680 
degree  days. 

The  growing  season  in  the  Madera 
viticultural  area  averages  between  260- 
270  days,  with  periodic  freezing 
temperatures  during  the  winter  which 
trigger  vine  dormancy.  To  the  east  in  the 
Friant-Auberry  area,  the  growing  season 
is  220  days,  while  to  the  west  in  the  Los 
Banos-Mendota-Firebaugh  area,  the 
growing  season  averages  285  or  more 
days  per  year.  Thus,  the  Madera 
viticultural  area  is  distinguished  from 
surrounding  areas  by  the  length  of  the 
growing  season. 

Conclusion 

ATF  is  adopting  a  viticultural  area 
located  in  Madera  and  Fresno  Counties, 
California.  The  boundaries  are 
Sunnyside  Road  on  the  west,  the  San 
Joaquin  River  and  Shepherd  Avenue  on 
the  south,  the  county  boundary  and 
Chowchilla  River  on  the  north,  and 
Road  26,  the  Santa  Fe  Railroad,  and 
Avenue  15  (extended  into  Fresno 
County)  on  the  east  and  northeast.  The 
name  is  "Madera." 

Overall,  the  Madera  viticultural  area 
contains  approximately  700  square  miles 
or  448,000  acres,  and  over  33,000  acres  of 
wine  grapes  plus  substantial  acreages  of 
raisin  and  table  grapes.  Primary  wine 
grape  varieties  include  Carignane, 
Barbera.  Chenin  Blanc.  French 
Colombard,  Grenache,  Rubired,  and 
Ruby  Cabernet.  Six  bonded  wineries 
have  been  established  within  the 
viticultural  area. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  that  by  approving  Madera  as 
a  viticultural  area,  it  is  approving  or 
endorsing  the  quality  of  the  wine  from 
the  area.  ATF  is  approving  this  area  as 
being  distinct  and  not  better  than  other 
areas.  By  approving  this  area,  wine 
producers  are  allowed  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  the  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
Madera  wines. 

Regulatory  Flexibility  Act 

The  notice  of  proposed  rulemaking 
which  resulted  in  this  final  rule 
contained  a  certification  under  the 
provisions  of  section  3  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  that  if 
promulgated  as  a  final  rule,  it  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  requirement  contained  In 
the  Regulatory  Flexibility  Act  (5  U.S.C. 


603,  604)  for  a  final  regulatory  flexibility 
analysis  does  not  apply  to-this  final  rule. 

Compliance  With  Executive  Order  12291 

It  has  been  determined  that  this  final 
regulation  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291  of 
February  17. 1981,  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more:  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

list  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511.  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations.  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Charles  N.  Bacon,  FAA,  Wine  and 
Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

Authority  and  Issuance 

Accordingly,  under  the  authority 
contained  in  27  U.S.C.  205.  the  Director 
is  amending  27  CFR  Part  9  as  follows: 

PART  »— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  table  of  sections  in 
27  CFR  Part  9  is  amended  by  adding 
S  9.92.  As  amended,  the  table  of  sections 
reads  as  follows: 


Sutipart  C— Approved  American  Viticultural 
Areaa 


Sec. 

9.92    Madera. 

*         •         *         •         • 

Para.  2.  Subpart  C  is  amended  by 
adding  {  9.92  which  reads  as  follows: 

fi9.92    Madera. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Madera." 


(b)  Approved  maps.  The  approved 
maps  for  determining  the  boundary  of 
the  Madera  viticultural  area  are  eleven 
U.S.G.S.  maps.  They  are  entitled: 

(1)  "Clovis,  Cal.,"  7Vi  minute  series, 
edition  of  1964,  photorevised  1972: 

(2)  "Fresno  North.  Cal.."  7V4  minute 
series,  edition  of  1965,  photorevised 
1972; 

(3)  "Friant,  Cal,"  7V4  minute  series, 
edition  of  1964: 

(4)  "Lanes  Bridge,  Cal.,"  7V^  minute 
series,  edition  of  1964,  photoinspected 
1973: 

(5)  "Gregg.  Cal.."  7%  minute  series, 
edition  of  1965: 

(6)  "Madera,  Cal.,"  7  Me  minute  series, 
edition  of  1963: 

(7)  "Kismet.  Cal.,"  7V4  minute  series, 
edition  of  1961: 

(8)  "Raynor  Creek.  Cal."  7  Ms  minute 
series,  edition  of  1961: 

(9)  "Fresno,  Cal."  scaled  1:250.000. 
edition  of  1962,  revised  1971: 

(10)  "Monterey,  Cal,"  scaled 
1:250,000,  edition  of  1974:  and 

(11)  "San  Jose,  Cal,"  scaled  1:250,000. 
edition  of  1962,  revised  1969. 

(c)  Boundaries.  The  Madera 
viticultural  area  is  located  in  Madera 
County.  California.  The  beginning  point 
is  found  on  the  "Fresno  North."  7Vt 
minute  series  U.S.G.S.  map  at  the  point 
where  the  San  Joaquin  River  intersects 
the  section  line  dividing  sections  20  and 
29,  and  sections  21  and  28.  T.  12  S.,  R.  20 
E.: 

(1)  Then  east  approximately  6  miles 
following  the  section  line  and  Shepherd 

^  Avenue  to  the  intersection  with 
Sunnyside  Road: 

(2)  Then  north  approximately  7  miles 
following  Sunnyside  Road  and 
continuing  along  the  section  line  to  the 
point  of  intersection  of  sections  16, 17, 
20,  and  21,  T.  11  S.,  R.  20  £.: 

(3)  Then  west  approximately  17.6 
miles  following  the  section  line  and 
continuing  along  Avenue  15  to  the 
intersection  %vith  the  Atchison,  Topeka 
and  Santa  Fe  Railroad: 

(4)  Then  northwest  following  the 
Atchison.  Topeka  and  Santa  Fe  Railroad 

^  to  Road  26: 

(5)  Then  north  following  Road  26  and 
continuing  north  in  a  straight  line  to  the 
Chowchilla  River  in  the  "Raynor  Creek" 
7V^  minute  series  U.S.G.S.  map.  and  in 
the  "San  Jose"  scaled  1:250.000  U.S.G.S. 
map: 

(6)  Then  west  following  the 
Chowchilla  River  to  the  point  where  the 
Madera  County-Merced  County 
boundary  diverges  from  the  riven 

(7)  Then  southwest  following  the 
Madera  County-Merced  County 
boundary  to  the  San  Joaquin  Riven 


proposed  north-souUi  boundary,  and  to        by  Fickhn  Vineyards  and  Papagni 


District.  This  contrasts  with  warmer 
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(8)  Then  following  tbc  San  Joaquin 
River  south  and  east  returning  to  the 
point  of  beginning. 

Signed:  October  24, 1984. 
W.T.  Dnka, 
Acting  Director.         " 

Approved:  November  15, 1984. 
Edwaid  T.  Slevenson, 
Deputy  Assistant  Secretary  (Operations t. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  915 

Permanent  Program  Amendment  From 
ttw  State  of  Iowa  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (GSM), 

Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  certain  amendments  to  the 
Iowa  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Iowa 
program)  imder  the  provisions  of  the 
Surface  Mining  Control  and  Reclamation 
Actofl977(SMC3lA). 

On  May  8, 1984.  Iowa  submitted 
proposed  program  amendments 
pertaining  to  pubhc  notice  of  subsidence 
control,  the  amount  and  duration  of 
performance  bonds  including 
methodology  for  determining  bond 
amounts,  and  the  deletion  of  the  10-acre 
prime  farmland  exemption  which  was 
inadvertently  retained  when  the  Iowa 
program  was  approved  in  1981. 

After  providing  an  opportunity  for 
public  comment  and  conducting  a 
thorough  review  of  the  program 
amendments,  the  Director  of  OSM  has 
determined  that  the  amendments  meet 
the  requirements  of  SMCRA  and  the 
Federal  regulations,  with  the  exception 
of  the  provisions  discussed  below. 
Accordingly,  the  Director  is  approving 
those  amendments  which  are  consistent 
with  SMCRA  and  no  less  effective  than 
the  Federal  regulations  there  under,  and 
has  notified  Iowa,  pursuant  to  30  CFR 
732.17.  of  additional  program 
amendments  which  are  required. 
Pursuant  to  30  CFR  732.17(f),  Iowa  must 
respond  to  this  aotiRcation  within  60 
days. 

The  Federal  rules  at  30  CFR  Part  915 
which  codify  decisions  concerning  the 
Iowa  program  are  being  amended  to 
implement  these  actions. 


EFFECnVE  OATC  December  7. 1984. 
AOORCSMS;  Copies  of  the  Iowa  program 
and  the  Administrative  Record  on  the 
Iowa  program  are  available  for  public 
inspection  and  copying  during  business 
hours  at: 

Office  of  Surface  Mining,  Kansas  City 
Field  Office.  Professional  Building,  1103 
Grand  Avenue,  Kansas  City,  Missouri 
64106;  Telephone:  (816)  374-3920. 

Office  of  Surface  Mining. 
Administrative  Record.  Room  5124. 1100 
"L"  Street.  NW..  Washington.  D.C 
20240:  Telephone:  (202)  343-7896. 

Iowa  Department  of  Soil 
Conservation.  Mines  and  Minerals 
Division,  Wallace  State  Office  Building, 
Des  Moines.  Iowa  50319;  Telephone: 
(515)  281-5851. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Mr.  Richard  Rieke.  Field  Office  Director, 
Kansas  City  Field  Office,  Office  of 
Surface  Mining.  Professional  Building. 
1103  Grand  Avenue.  Kansas  City. 
Missouri  64106;  Telephone:  (816)  374- 
3920. 

SUPPLEMENTARY  INFORMATION: 

I.  Badcground 

The  Iowa  program  was  conditionally 
approved  by  the  Secretary  of  the 
Interior  on  January  21. 1981  (46  FR  5885). 
The  approval  was  made  effective  April 
10, 1981.  Information  pertinent  to  the 
general  backgound,  revisions, 
modifications,  and  amendments  to  the 
Iowa  program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  Iowa 
program  can  be  found  in  the  January  21, 
1981  Federal  Register. 

n.  Submission  of  Amendments 

By  letters  dated  May  9. 1984.  Iowa 
submitted  proposed  program 
amendments  consisting  of: 

(1)  An  amendment  to  Iowa  subrule 
4.523(83),  subsidence  control;  public 
notice,  to  adopt  by  reference  30  CFR 
817.122,  as  promulgated  June  1. 1983.  The 
rule  concerns  notice  to  surface  owners 
of  underground  mining  activities  and 
would  give  underground  mine  operators 
some  flexibility  in  providing  notice; 

(2)  An  amendment  to  Iowa  subrules 
4.41(1),  4.42,  4.322(3),  and  4.332(3).  to 
provide  revised  provisions  on  the 
amount  and  duration  of  performance 
bonds  including  a  methodology  for 
determining  bond  amounts:  and 

(3)  An  amendment  to  Iowa  subrule 
4.322(14)  to  delete  the  10-acre  prime 
farmland  exemption  which  was 
inadvertently  retained  when  the  Iowa 
program  was  approved  in  1981. 

On  June  8. 1984.  OSM  published  a 
notice  in  the  Federal  Register 


announcing  receipt  of  the  Iowa 
amendment  and  inviting  public  comment 
on  whether  the  proposed  amendment 
was  no  less  effective  than  the  Federal 
regulations  (49  FR  23872-23873).  The 
public  comment  period  ended  July  9, 
1984.  An  opportunity  to  request  a  public 
hearing  was  provided,  but  none  was 
requested. 

During  review  of  the  amendments. 
OSM  identified  two  concerns: 

(1)  Iowa's  proposed  methodology  for 
determining  bond  amounts  does  not 
explicity  demonstrate  that  it  represents 
a  good  approximation  of  actual 
reclamation  costs;  and 

(2)  Iowa's  proposed  maximum  bond 
amount  of  $10,000  per  acre  might  not  be 
sufficient  to  assure  completion  of 
reclamation  in  the  event  of  bond 
forfeiture. 

OSM  notified  Iowa  about  these 
concerns  by  letter  dated  July  24. 1984. 
and  Iowa  responded  by  submitting 
clarifying  information  on  August  30. 
1984.  The  clarifying  information 
identified  the  reasons  why  the  specific 
methodology  was  chosen  for  Iowa  and 
explained  why  the  maximum  bond 
amount  will  be  sufficient. 

On  September  27. 1984.  OSM 
reopened  and  extended  the  comment 
period  for  15  days  to  solicit  public 
comment  on  Iowa's  clarifying 
information  (49  FR  38150).  The  comment 
period  closed  on  October  15, 1984,  and 
no  comments  were  received. 

III.  Director's  Findings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.17.  that  the 
amendments  submitted  by  Iowa  on  May 
9. 1984,  meet  the  requirements  of 
SMCRA  and  the  Federal  regulations 
with  the  exception  of  the  provisions 
discussed  below.  Only  those  provisions 
of  particular  concern  are  discussed  in 
the  specific  findings  which  follow. 
Unless  specifically  stated,  the  Director    . 
approves  the  revisions  to  the  Iowa 
subrules.  Discussion  of  only  those 
provisions  for  which  specific  findings 
are  made  does  not  imply  any  deficiency 
in  any  provision  not  discussed.  The 
provisions  not  specifically  discussed  are 
found  to  be  consistent  with  SMCRA  and 
no  less  effective  than  the  Federal 
regulations.  All  of  the  provi^ons 
involved  in  the  amendment  are  cited  at 
the  end  of  this  notice  in  the  amendatory 
language  in  new  sections  30  CFR  915.15 
and  30  CFR  915.16. 

Subrule  4.523(63),  subsidence  control: 
public  notice 

.  Iowa  is  adopting  by  reference  30  CFR 
817.122  as  promulgated  June  1. 1983.  The 
rule  concerns  notice  to  surface  owners 
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of  underground  mining  activities  and 
would  give  underground  mine  operators 
some  flexibility  in  providing  notice.  The 
Director  finds  this  provision  is  no  less 
effective  than  the  Federal  regulations. 

Subrule  4.322(14),  prime  farmland 
exemption 

Subrule  4.322(14)  is  amended  to  delete 
the  10-acre  prime  farmland  exemption 
which  was  inadvertently  retained  when 
the  Iowa  program  was  approved  in  1981. 
The  Director  finds  that  this  provision  is 
consistent  with  the  Federal  regulations 
at  30  CFR  785.17  which  do  not  allow  an 
exemption  from  prime  farmland 
standards  for  areas  of  less  than  10- 
acres. 

Subrules  4. 41(1).  4.4Z  4.322(3)  and 
4.332(3)  bonding 

Subrules  4.41(1),  4.42.  4.322(3)  and 
4.332(3)  are  inconsistent  with  Federal 
standards.  The  Iowa  amendments 
proposed  a  methodology  for 
determination  of  bond  amounts  and 
established  minimum  and  maximum 
bond  amounts  for  different  t)rpe8  of 
permitted  sites. 

Iowa's  proposed  methodology  for 
determining  bond  amounts  may  be  an 
innovative  and  administratively 
practicable  method  of  calculating  bond 
amounts.  Ho%vever,  the  Federal  rules  at 
30  CFR  800.14  require  that  th«  bond 
amount  be  sufficient  to  assure 
completion  of  the  reclamation  plan  if  the 
woric  has  to  be  performed  by  the 
regulatory  authority  in  the  event  of 
forfeiture.  Although  Iowa  subrule  4.42(2) 
similarly  requires  the  bond  to  be 
sufficient  to  assure  completion  of 
reclamation,  the  proposed  methodology. 
Iowa  subrule  4.41(1).  does  not 
demonstrate  that  it  represents  a  good 
approximation  of  actual  reclamation 
costs.  Iowa's  clarifying  information  was 
insufficient  to  answer  OSM's  concerns. 

Iowa's  methodology  does  not  consider 
the  cost  of  several  reclamation  activities 
that  OSM  has  found  to  be  major  cost 
generators  in  reclamatioiu  These 
activities  include  final  cut  backfilling 
and  grading,  structure  removal,  and 
revegetation  activities  such  as  seeding. 
Iowa's  additional  information  did  not 
provide  OSM  with  actual  costs  for 
reclamation  compared  to  the  amount  of 
bond  on  similar  sites  calculated  with 
Iowa's  methodology.  OSM  is  not 
convinced  that  this  method  of 
determining  bond  amounts  will  provide 
adequate  funds  in  the  event  of  bond 
forfeiture  and  third-party  reclamation. 
Because  these  amendments  will  not 
assure  adequate  bond  amounts  in  the 
event  of  bond  forfeiture,  the  Director 
finds  that  these  amendments  are  less 
effective  than  the  Federal  regulations  at 


30  CFR  60ai4.  Therefore,  the  Director  is 
requiring  a  program  amendment  that 
will  base  bond  amount  determinations 
on  the  actual  cost  of  reclamation 
activities  if  they  had  to  be  carried  out  by 
a  third-party. 

Proposed  subrule  4.42(2)  provides  for 
a  maximum  bond  amount  of  $10,000  per 
acre.  The  Federal  regulations  contain  no 
maximum  bond  amount  because  the 
bond  must  reflect  the  actual  cost  of 
reclamation.  At  OSM's  request  Iowa 
provided  additional  rationale  for 
selecting  the  $10,000  per  acre  amount 
The  additional  information  does  not 
support  a  maximum  per  acre  bond  of 
$10,000. 

Iowa  cited  Indiana  data  on 
abandoned  mine  land  reclamation.  On 
15  acres  of  a  total  of  349  acres.  Indiana 
expended  $10,148  per  acre.  This  over- 
run is  covered  under  the  Indiana 
program's  bonding  pool  scheme.  Iowa 
does  not  have  a  similar  scheme.  The 
data  above  indicate  that  a  maximum 
bond  amount  of  $10,000  per  acre  will  not 
be  adequate  to  cover  the  cost  of 
reclamation  if  a  third-party  must 
complete  it.  Because  reclamation  costs 
may  exceed  the  $10,(X)0  per  acre 
maximum  bond  amount  the  Director 
finds  these  amendments  to  be  less 
effective  than  the  Federal  regulations. 
Therefore,  the  Director  is  requiring  a 
program  amendment  to  remove  the 
maximum  bond  amount  per  acre. 

IV.  Public  CommenU 

No  public  comments  were  received  on 
the  proposed  subrules. 

V.  Director's  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  Iowa  subrules 
on  subsidence  notification  and  special 
permit  requirements  for  prime  farmland 
submitted  as  amendments  to  the 
approved  Iowa  program.  As  indicated 
above,  there  are  a  number  of  provisions 
which  are  inconsistent  with  SMCRA  and 
less  effective  than  the  Federal 
regulations.  By  separate  letter,  the 
Director  has  notified  Iowa,  pursuant  to 
30  CFR  73Z.17(d),  that  certain  required 
program  amendments  will  be  necessary. 
The  State  must  reply  within  60  days 
after  notification  by  submitting  either 
the  text  of  a  proposed  amendment  or  a 
description  of  an  amendment  to  be 
proposed  and  a  timetable  for  enactment 
which  is  consistent  with  established 
administrative  procedures  in  the  State. 
The  Federal  rules  at  30  CFR  Part  915  are 
being  amended  to  implement  this 
decision. 

VL  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The 


Secretary  has  determined  that  pursuant 
to  section  702(d)  of  SMCRA.  30  VS.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  for  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act  On  August 
28, 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4.  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action. 
OSM  is  exempt  from  the  requirement  to 
prepare  a  Regulatory  Impact  Analysis 
and  this  action  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subieda  in  30  CFR  Part  915 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Accordingly.  30  CFR  Part  915  is 
amended  as  set  forth  herein. 

Dated:  November  26. 1984. 
lohaaWard. 

Director.  Office  of  Surface  Mining. 

PART  915— IOWA 

30  CFR  Part  915  is  amended  by  adding 
a  new  S  91S.15  as  follows: 

S91S.15    Approval  Of  regulatory  program 


(a)  The  following  amendments  are 
approved  effective  December  7, 1984; 
Iowa  subrules  4.523(63)  and  4.322(14). 
pertaining  to  subsidence  control  public 
notice  and  prime  farmland  respectively 
submitted  May  ft  1984. 

(b)  (Reservedj 

30  CFR  Part  915  is  amended  by  adding 
a  new  paragraph  (b)  to  |  915.16  as 
follows: 

§  91S.14    Required  program  amendments. 
•        *        •        •        • 

(b)  Pursuant  to  30  CFR  732.17(d).  Iowa 
is  required  to  submit  either  the  text  for 
the  following  program  amendment  or  a 
description  of  an  amendment  to  be 
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proposed  and  a  timetable  for  enactment 
which  is  consistent  with  established 
administrative  procedures  in  the  State 
by  February  5. 1985. 

Amend  its  program  to  establish 
criteria  for  determining  bond  amounts 
that  will  assure  third-party  reclamation 
in  the  event  of  bond  forfeiture  and 
deleting  the  existing  provisions  for  a 
maximum  bond  amount  per  acre  that 
may  be  inadequate  to  assure  third-party 
reclamation  in  the  event  of  a  forfeiture 
as  required  by  30  CFR  Part  800. 

Authority:  Pub.  L  95-87.  (30  U.S.C.  1201  et 
seq.). 

|FR  Doc  M-MTSS  Pil«J  12-«-M;  K«5  un| 
MUJNQ  CODE  431«-0S-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA  Docktt  No.  AM046MD;  A-3-FRL- 
2732-7] 

Approval  of  a  Revision  to  the  Maryland 
State  Implementation  Plan 

AQENCV:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  Today  EPA  is  announcing 
Hnal  approval  of  a  revision  to  the 
Maryland  State  Implementation  Plan 
(SIP).  This  revision,  which  was 
originally  submitted  to  EPA  on  July  12, 
1983,  consists  of  a  Plan  for  Compliance 
(PFC)  for  the  J.L  Clark  Manufacturing 
Company  (the  Company]  in  Havre  De 
Grace,  Maryland.  The  PFC  ensures  that 
the  Company  will  come  into  compliance 
with  Maryland's  volatile  organic 
compound  (VOC)  and  visible  emission 
(VE)  regulations  (COMAR  10.18.21.13B 
and  10.18.06.02.B). 

Compliance  is  to  be  achieved  by 
replacing  coatings  which  now  have  a 
higher  than  allowable  VOC  content  with 
compliance  coatings.  If  replacement 
coatings  cannot  be  developed  by  May 
30, 1985,  the  Company  will  submit  an 
alternative  compliance  plan.  This  plan, 
if  accepted  by  the  State,  will  be  based 
on  the  alternative  method  of  assessing 
compliance  provided  by  COMAR 
10.18.21.02C  and  will  ensure  compliance 
by  October  1, 1985.  If  this  plan  is 
unacceptable,  the  Company  must  submit 
by  July  1, 1985  a  plan  for  the  installation 
of  control  equipment,  which  will  ensure 
compliance  by  March  1, 1986. 
EFFECTIVE  DATE:  This  action  is  effective 
December  7. 1984. 

ADORCSSCS:  Copies  of  the  revision  and 
accompanying  support  documents  are 


available  for  inspection  during  normal 
business  hours  at  the  following  offices: 
U.S.  Environmental  Protection  Agency, 
Region  III,  Air  Management  Division 
(3AM00),  Curtis  Building.  Sixth  & 
Walnut  Streets,  Philadelphia.  PA 
19106.  Attn:  James  B.  Topsale.  P.E. 
Maryland  Department  of  Health  & 
Mental  Hygiene,  Air  Management 
Administration,  201  W.  Preston  Street, 
Baltimore,  Maryland  21201,  Attn: 
George  P.  Ferreri 
Public  Information  Reference  Unit. 
Room  2922.  EPA  Library.  U.S. 
Environmental  Protection  Agency,  201 
"M"  Street,  SW..  (Waterside  Mall), 
Washington,  D.C.  20460 
The  Office  of  the  Federal  Register.  1100 
L  Street.  NW.,  Room  804,  Washington, 
D.C.  20408 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Topsale,  P.E.  or  Mr.  Paul 
Racette  at  the  Region  III  address  stated 
above  or  telephone  (215)  597-4553  or 
(215)  597-2746. 
SUPPLEMENTARY  INFORMATION:  On  July 

12. 1983  the  State  of  Maryland  submitted 
a  revision  to  the  State  Implementation 
Plan  (SIP)  in  the  form  of  a  Plan  for 
Compliance  (PFC)  for  the  J.L  Clark 
Manufacturing  Company  in  Havre  De 
Grace,  Maryland. 

The  Company  is  a  manufacturer  of 
decorated  metal  containers  and  sheets. 
The  coating  operations  at  the  Company 
are  subject  to  the  provisions  of  Sections 
10.18.0e.02B  and  10.18.21.13B  of  the  State 
of  Maryland's  Code  of  Maryland 
Regulations  (COMAR).  These 
regulations  govern  miscellaneous 
coating  operations  and  visible 
emissions. 

EPA  proposed  approval  of  this 
revision  in  a  Notice  appearing  in  the 
Federal  Register  (FR  25251)  on  June  20, 
1984.  No  comments  were  received  on  the 
proposed  Rulemaking  for  the  subject  SIP 
revision. 

The  revision  assures  that  the 
Company  is  placed  on  a  reasonable 
schedule  for  achieving  compliance  with 
the  State  of  Maryland's  VOC  and  VE 
regulations.  The  Company  is  located  in 
the  Metropolitan  Baltimore  Intrastate 
Air  Quality  Control  Region  (AQCR), 
which  is  a  nonattainment  area  for  ozone 
(Oj).  Companies  in  this  Oi 
nonattainment  area  must  achieve 
compliance  with  Maryland's  VOC 
regulations  on  or  before  1987  in  order  to 
assure  that  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  Ch  is 
met  in  the  AQCR  as  expeditiously  as 
possible,  but  no  later  than  the  1987 
attainment  deadline. 

The  Company  plans  to  achieve 
compliance  by  developing  low  solvent 
coating  technology.  Should  this 


technology  fail  to  achieve  compliance, 
provisions  for  installing  control 
equipment  are  included  in  the  PFC.  The 
complete  details  of  this  PFC  are 
discussed  in  the  June  20, 1984  Federal 
Register  Notice. 

EPA  Evaluation 

Based  on  our  review  of  the  PFC,  EPA 
is  today  announcing  final  approval  of 
the  PFC  as  a  SIP  revision.  This  approval 
is  based  in  part  on  the  State's 
demonstration  that  Reasonable  Further 
Progress  (RFP)  in  attaining  the  ozone 
NAAQS  will  not  be  significantly 
affected  by  the  plan,  and  on  evidence 
that  the  plan  will  achieve  compliance  as 
expeditiously  as  possible.  The  State  has 
determined  that  the  Company  will 
achieve  incremental  reductions  in  VOC 
emissions  over  a  seven  year  period. 
Total  VOC  emissions  of  93.9  tons  a  year 
in  1979  will  be  reduced  to  41.0  tons  a 
year  by  1986. 

Conclusion 

This  SIP  revision  meets  the 
requirements  of  section  110(a)(2)  of  the 
Clean  Air  Act  and  40  CFR  Part  51, 
Requirements  for  Preparation,  Adoption, 
and  Submittal  of  State  Implementation 
Plans. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  section  805(b),  I  have 
certified  that  SIP  approvals  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709) 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2)) 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Maryland  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Gabon  monoxide. 
Hydrocarbons. 

(42  U.S.C.  7401-642) 
Dated:  December  3. 1984. 

I 

William  D.  Ruckalthaua. 

Administrator. 

PART  52— [AMENDED] 

Part  52  of  Title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 
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Subpart  V— Maryland 

1.  In  i  52.107a  Identification  of  Plan, 
is  amended  by  adding  paragraph  (c)(73) 
as  follows: 

§52.1070    MenHflcatlon  Of  plan. 


(c)  •  •  • 

(73)  A  revision  submitted  by  the  State 
of  Maryland  on  July  12. 1983,  consisting 
of  a  plan  for  Compliance  for  the  J X. 
Clark  Manufacturing  Company  in  Havre 
De  Grace. 

IFK  Doc  M-JIMt  FiM  tS-«-M:  »M  ami 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

(MM  Docket  Na  SS-ISSO;  FCC  S4-4921 

Low  Power  Television  and  Television 
Translator  Service 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  action  amends  the 
Commission's  rules  to  provide  for  a 
window  period  for  filing  new  and  major 
change  low  power  television  and 
television  translator  applications.  The 
requirement  for  low  power  television 
and  television  translator  applicants  to 
submit  a  financial  showing  or 
certification  is  eliminated,  although  such 
applicants  must  now  certify  that  they 
have  reasonable  assurance  of  site 
availability.  The  action  is  necessary  to 
simplify  and  expedite  the  processing  of 
low  power  television  and  television 
translator  applications. 

DATES:  Rule  changes  will  become 
effective  on  December  26, 1984:  FCC 
Form  changes  will  become  effective 
upon  approval  by  the  Office  of 
Management  and  Budget  and  notice 
thereof  will  be  published  at  a  later  date. 

FOR  FURTHER  INFORMATKMi  CONTACT 

Larry  A.  Miller,  Mass  Media  Bureau 
(202)  632-3894. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

4r  CFR  Part  73 

Television  broadcasting. 

47  CFR  Part  74 

Low  power  television.  Television 
translators,  Television  broadcasting. 


Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Low  Power  Television  and 
Television  Translator  Service  (MM  Doclcet 
Na  83-1350). 

Adopted:  October  17. 1984. 

Released:  November  19. 1964. 

By  the  Commission:  (Commissioner  Quello 
absent:  Commissioner  Dawson  dissenting  in 
part  and  issuing  a  statement  at  a  later  date; 
Commissioner  Rivera  concurring  and  issuing 
a  statement 

I.  Introduction 

1.  In  this  proceeding  the  Commission 
is  adopting  further  procedures  to 
streamline  and  expedite  the  processing 
of  low  power  television  and  television 
translator  applications. '  The  Notice  of 
Proposed  Rule  Making  ["Notice"),  49 
Fed.  Reg.  908,  released  December  23, 
1983,  proposed  three  changes  in  the 
processing  procedures  for  low  power 
television  and  television  translator 
applications.  The  proposals  included:  (1) 
Modification  of  the  cut-off  rules  to 
provide  for  a  "window"  or  date  certain 
for  filing  applications;  (2)  elimination  of 
the  requirement  of  filing  financial 
information  or  certification  with 
applications;  and  (3)  the  designation  of 
television  translator  or  certain  types  of 
television  translators  as  a  priority  or 
separate  class  of  service  for  processing 
purposes. 

2.  The  Commission  is  adopting  the 
first  two  proposals;  i.e..  to  use  a  series  of 
windows  for  filing  applications  and  to 
eliminate  the  requirement  to  file  any 
financial  information  or  certification. 
The  new  window  filing  procedure  will 
also  apply  to  applications  now  properly 
on  file  but  not  cut-off  or  linked  to  a  cut- 
off application,  in  the  manner  discussed 
in  paragraph  5.  infra.  The  changes  in  the 
financial  requirements  will  apply 
retroactively  to  all  pending  as  well  as 
new  applicants.  However,  for  reasons 
that  are  more  fully  detailed  herein,  the 
Commission  will  not  separate  the 
processing  of  television  translator 
applications  from  low  power  television 
applications  nor  will  it  afford  a  priority 
to  television  translator  applications  over 
low  power  television  applications. 

3.  A  wide  variety  of  comments  were 
received  in  this  proceeding  from  fuU- 
ser\'ice  television  station  licensees, 
television  translator  licensees  and 
applicants,  trade  associations, 
educational  institutions,  low  power 
television  applicants  and  individuals. 
There  was  general  support  for  the  first 
two  proposals.  However,  comments  on 
the  translator  priority  proposal  were 
more  diverse.  Full-service  television 
station  licensees  generally  advocated 


priorities  for  fill-in  translator*:  * 
educators  generally  advocated  priorities 
for  noncommercial  translators: 
television  translator  licensees  generally 
advocated  priorities  for  all  television 
translator  applications:  and  low  power 
television  applicants  opposed  any 
priority  for  translator*.  All  comments 
and  reply  comments  were  given  careful 
consideration.* 

II.  Modification  of  Cut-Off  Rules 

4.  Under  the  current  procedure  used 
by  the  Commission,  applications  for  low 
power  television  and  television 
translator  stations  which  have  been 
found  acceptable  for  filing  are  placed  on 
an  A  cut-o£f  list  This  Public  Notice 
invites  competing  applications  until  a 
specified  cut-off  date  approximately 
thirty  days  later.  Due  to  various  factors, 
including  the  significant  reduction  and 
simplification  of  the  information 
required  in  applications  and  the  freese 
on  the  filing  of  new  low  power 
television  and  television  translator 
applications,  almost  all  applications 
appearing  on  recent  cut-oH  lists  have 
generated  numerous  competing 
applications.  The  March  8. 1984,  cut-off 
lisU  which  contained  approximately 
3,400  applications,  generated 
approximately  25,000  competing 
applications.  This  processing  procedure 
entails  administrative  delay  which  has 
impeded  the  implementation  of  the  low 
power  television  service  and  the 
expansion  of  the  television  translator 
service.  Use  of  the  cut-off  lists  requires 
double  processing  of  all  applications 
placed  on  cut-off  lists.  First,  an 
application  must  be  processed  to 
determine  whether  it  meets  the 
Commission's  technical  requirements 
and  whether  it  will  cause  interference  to 
licensed  or  pending  but  cut-off  facilities. 
If  an  application  passes  this  initial 
evaluation,  it  is  then  placed  on  a  cut-off 
list.  After  the  cut-off  date,  the 
application  must  be  processed  again  to 
determine  whether  any  competing 
applications  were  filed  by  the  cut-off 
date,  in  order  to  identify  all  mutually 
exclusive  applications  for  lottery.  Tliis 
redundant  processing  is  an  inefficient 
use  of  the  Commission's  limited 
resources. 

5.  The  Commission  herein  is  adopting 
modified  rules  which  eliminate  the  use 
of  cut-ofT  lists  for  the  processing  of  low 
power  television  and  television 


'  The  modiried  rulei  are  contained  In  Appendix  A. 


•Fill-in  tranRlatort  are  ui«d  to  pnnide  aervioe  ♦• 
areas  within  the  city  grade.  Grade  A  or  Grade  B 
contour*  oi  a  fiiB-aervioe  tel«viaion  atatkm.  that  dv 
not  receive  adequate  aervioa  due  to  terrain 
shielding.  ■ 

'The  comments  and  reply  oommenta  are 
summarized  hi  Appendix  B. 
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translator  applications.  As  proposed  in 
the  Notice,  filing  wrindows  will  open  no 
less  than  thirty  days  after  Public  Notice 
of  the  window  is  given  by  the 
Commission.  The  Public  Notice  will 
specify  how  long  the  filing  window  will 
remain  open,  generally  five  work  days.* 
Windows  will  be  opened  as  frequently 
as  possible  in  order  to  provide  various 
opportunities  for  filing  applications,  but 
consistent  with  the  Commission's  need 
to  maintain  an  orderly  processing 
procedure  and  our  desire  to  use  our 
resources  e^ciently.  Applications  filed 
during  a  window  will  be  made  available 
for  public  inspection  after  they  have 
been  entered  into  the  Broadcast 
Application  Processing  data  base. 
Applications  filed  during  a  window, 
which  are  found  acceptable,  will  be 
either  placed  on  a  proposed  grant  list 
pursuant  to  t  73.3572(f)(4)  of  the 
Commission's  Rules  or  grouped  for  a 
lottery  with  other  mutually  exclusive 
applications  filed  during  that  window 
and  placed  on  a  lottery  public  notice 
pursuant  to  S73.3572(f)(2)  of  the 
Commission's  Rules.  In  order  to 
expedite  the  processing  of  properly  filed 
pending  applications  that  have  been  cut- 
off, such  applications  will  be  cut-off  on 
the  last  day  of  the  first  national  window 
filing  period.  Applicants  that  intend  to 
file  competing  applications  against  these 
properly  filed  pending  applications  that 
have  not  been  cut-off  and  are  not  linked 
to  any  cut-off  applications,  may  file 
during  the  appropriate  window  filing 
period.  Although  a  list  of  these 
applications  will  not  be  issued  by  the 
Commission,  they  may  be  identified  by 
reference  to  the  Commission's 
engineering  data  base. 

6.  Filing  windows  will  expedite  the 
processing  of  applications  and  will  help 
to  reduce  the  processing  delays 
encountered  by  both  television 
translator  and  low  pov-er  television 
applicants.  Use  of  filing  windows  for 
low  power  television  and  television 
translator  applications  will  do  much  to 
eliminate  the  practice  of  one  applicant 
copying  another  applicant's  information 
and  submitting  it  as  its  own.  Filing 
windows  should  also  eliminate  the 
deliberate  creation  mutually  exclusive 
situations  by  over-filing  on  applications 
as  they  appear  on  cut-off  lists.  Over- 
filing  has  been  a  source  of  frustration  to 
applicants  who  have  diligently  prepared 
an  application  and  waited  years  only  to 
have  numerous  competing  applications 


*The  ConuniMion  intend*  to  retain  Mine 
ditcretion  at  to  the  timing  of  the  windows  and  the 
period*  they  will  be  open.  Thit  discretion  is 
necessary  in  order  to  respond  to  rhanging 
drcumstance*  in  the  processing  of  low  power 
television  and  television  translator  applications. 


filed  on  the  cut-off  date.  Filing  windows 
will  provide  an  equal  opportunity  to  all 
potential  applicants  to  file  new 
applications  and  will  not  disadvantage 
the  first-filed  application  as  sometimes 
occurred  in  the  past.  In  addition, 
because  of  the  contour  overlap  rules 
used  to  determine  interference  for  low 
power  television  and  television 
translator  applications,  unique  and 
complex  linkage  situations  often 
develop.  Hundreds  of  applications  may 
be  linked  together  because  of  potential 
interference  as  defined  by  the 
Commission's  Rules.  This  extensive 
linkage  is  extended  by  the  doctrine  of 
Kitty  Hawk  Broadcasting.  7  FCC  2d  153 
(1967),  which  holds  that  an  applicant 
must  file  by  a  cut-off  date  even  though 
not  mutually  exclusive  with  an  applicant 
on  the  cut-off  list  or  risk  being  precluded 
due  to  the  filing  of  an  intervening 
application  that  links  the  applicant  to 
the  cut-off  list.  Thus,  extensive  linkage 
coupled  with  the  holding  of  Kitty  Hawk 
Broadcasting  dictates  that  prudent 
applicants  file  on  virtually  every  cut-off 
list  in  order  to  avoid  being  precluded 
from  filing  by  other  adjacent 
apphcations  to  which  they  are  linked. 

7.  We  have  found  no  legal  impediment 
to  the  use  of  filing  windows  either  in 
legislative  provisions  or  in  judicial 
decisions.  Neither  section  309(b)  of  the 
Communications  Act  of  1934,  as 
amended,  nor  Ashbacker  v.  FCC,  326 
U.S.  327  (1945),  requires  the  Conunission 
to  use  cut-off  lists  in  processing 
applications.  Section  309(b)  requires  the 
Commission  to  give  public  notice  of  the 
acceptance  for  filing  of  an  application  30 
days  prior  to  its  grant.  This  requirement 
will  remain.  Moreover,  the  Supreme 
Court  in  Ashbacker  v.  FCC.  326  U.S.  at 
333,  n.  9.,  recognized  that  the 
Commission  could  establish  dates  for 
the  filing  of  conflicting  applications.  See 
also  Radio  Athens.  Inc.,  v.  FCC,  401  F.2d 
398  (D.C.  Cir.  1968).  In  Century 
Broadcasting  Corp.  v.  FCC,  310  F.2d  864 
(D.C.  Cir.  1962),  the  flexibility  of  the 
Conmiission  in  fashioning  procedural 
"housekeeping"  rules  was  recognized. 
While  the  courts  have  traditionally 
required  the  Commission's  cut-off  dates 
to  "fairly  advise  prospective  applicants 
of  what  is  being  cut-off  by  the  notice," 
Ridge  Radio  Corp.  v.  FCC,  292  F.2d  770, 
773  (D.C.  Cir.  1961),  the  filing  windows 
being  adopted  herein  meet  this 
requirement.  Prospective  applicants  will 
be  notified  by  a  general  Public  Notice 
that  they  must  file  their  application 
during  the  specified  filing  period  in 
order  to  receive  consideration  along 
with  any  other  mutually  exclusive 
applications  filed  during  the  same  filing 
period.   . 


8.  Certain  parties  have  commented 
that  use  of  filing  windows  will  engender 
a  land  rush  mentality  and  stimulate  the 
filing  of  applications  by  parties  with  no 
plans  to  use  the  channels  for  which  they 
have  applied.  However,  once  the 
remaining  Tier  II  and  III  locations  are 
opened  for  filing,  we  anticipate  massive 
filings  for  available  channels  regardless 
of  whether  cut-off  procedures  or  filing 
windows  are  used.  It  has  been  argued 
that  cut-off  lists  have  been  used  by 
some  over-filers  to  target  other 
applicants  that  might  be  willing  to  buy 
them  out.  If  this  is  so,  without  cut-off 
lists  these  frequency  speculators  will  be 
less  inclined  to  file  applications  since 
there  will  be  no  readily  apparent  party 
with  whom  to  negotiate  a  settlement  or 
to  whom  a  construction  permit  may  later 
be  sold. 

9.  Comments  were  requested  on 
appropriate  groupings  for  given  window 
periods.  Of  the  responsive  comments, 
none  presented  viable  plans  for  dealing 
with  the  prejudice  to  adjacent  groups 
due  to  daisy  chain  effects  *  which  would 
result  from  any  given  grouping.  In 
certain  areas  such  as  Alaska,  Hawaii, 
Puerto  Rico.  Guam,  and  the  Virgin 
Islands,  physical  distance  may  allow  fur 
separate  windows.  However,  except  in 
isolated  situations  where  it  is  apparent 
that  no  prejudice  will  occur  to  adjacent 
areas,  we  will  open  the  filing  windows 
for  all  available  channels  throughout  all 
of  the  country.  This  procedure  will  allow 
many  applications  in  rural  areas  to  be 
processed  expeditiously  since  they  may 
generally  be  unopposed.  Television 
translator  organizations  will  be  able  to 
apply  for  the  channels  which  they  need 
to  provide  service  without  the  fear  of 
inviting  competing  applications  when 
they  appear  on  a  cut-off  list.  In  addition, 
the  filing  window  can  be  used  by 
existing  stations  to  file  major  change 
amendments.  We  feel  that  this  approach 
will  do  much  to  eliminate  the  delay  and 
over-filings  that  television  translator 
and  low  power  television  applicants 
have  faced  since  the  implementation  of 
the  low  power  television  service.  In 
addition,  we  will  continue  our  policy  of 
expediting  the  processing  of 
applications  which  are  not  mutually 
exclusive. 


*  Because  of  the  contour  overlap  interference 
criteria  used  for  low  power  television  and  television 
translator  applications,  daisy  chains  of  mutually 
exclusive  applications  may  extend  for  hundreds  of 
miles.  Daisy  chains  occur  when  an  application  is 
mutually  exclusive,  i.e.,  would  cause  interference, 
with  an  application  in  an  adjacent  community, 
which  is  mutually  exclusive  with  an  application  in 
another  adjacent  community,  and  so  on. 
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III.  Financial  Information 

10.  For  the  reasons  stated  in  the 
Notice  and  for  the  reasons  stated  herein, 
the  requirement  that  an  applicant  for  a 
low  power  television  or  television 
translator  authorization  file  any 
information  or  certification  concerning 
its  financial  qualifications  is  being 
eliminated.  Thus,  completion  of  Section 
III.  Financial  Qualifications,  on  FCC 
Form  346  will  no  longer  be  required  of 
low  power  television  and  television 

'  translator  applicants.  Because  a  strict 
one-year  construction  period  is  applied 
to  low  power  television  and  television 
translator  authorizations,  a  mechanism 
for  post-lottery  enforcement  is  in  place 
that  will  provide  for  termination  of 
authorizations  won  without  appropriate 
financial  backing.  Moreover,  since 
compliance  will  now  be  monitored  post- 
lottery,  it  is  in  the  public  interest  to  have 
the  changes  apply  retroactively  to  all 
pending  as  well  as  new  applicants. 

11.  We  believe  that,  in  compliance 
with  the  statutory  mandate  of  the 
Communications  Act  of  1934,  as 
amended,  the  Commission  may  refrain 
from  soliciting  financial  information 
from  an  applicant.  Pursuant  to  section 
308(b)  "all  applications  for  station 
licenses  .  .  .  shall  set  forth  such  facts  as 
the  Commission  by  regulation  may 
prescribe  as  to  citizenship,  character, 
and  financial,  technical,  and  other 
qualifications  of  the  applicant  to  operate 
the  station  .  .  . ."  47  U.S.C.  308(b)  (1981). 
(Emphasis  added.)  The  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  has  confirmed  that  the 
Commission's  inquiry  into  the  financial 
qualifications  of  its  applicants  is 
discretionary. 

Also,  the  provisions  of  47  U.S.C.  308(b) 
authorizing  consideration  of  factors  of 
'citizenship,  character  and  nnancial, 
technical  and  other  qualiHcations'  is  not 
violated  because  it  does  not  require  scrutiny 
of  an  applicant's  financial  fitness.  That 
section  leaves  it  within  the  discretion  of  the 
Commission  to  decide  which  facts  relating  to 
such  factors  it  wishes  to  have  set  forth  in 
applications.  Since  this  leaves  the 
Commission  free  to  have  no  facts  set  forth  on 
any  of  these  matters,  if  it  finds  such  action 
appropriate,  it  follows  necessarily  that  the 
Commission  is  not  required  to  consider 
financial  fitness  if  it  deems  it  irrelevant  to  its 
regulatory  scheme.  [National  Association  of 
Regulatory  Utility  Commissioners  v.  FCC, 
525  F.2d  630.  645  (D.C.  Cir.  1976).] 

12.  We  further  believe  that  in  the  case 
of  low  power  television  and  television 
translator  service  we  no  longer  need 
information  on  the  financial 
qualifications  of  an  applicant,  or  even  a 
financial  certification  from  an  applicant, 
in  order  to  make  the  public  interest 
determination  whether  to  grant  an 


application  as  required  by  Section  309(a) 
of  the  Conununications  Act  of  1934,  as 
amended.  47  U.S.C.  309(a]  (1981).  Thus, 
we  believe  that  we  can  discharge  our 
statutory  obligation  with  a  simplified 
low  power  television  and  television 
translator  application  form  which  does 
not  elicit  information  or  a  certification 
on  the  financial  qualifications  of  an 
applicant. 

rv.  Separation  and  Priority  for 
Television  Translators 

13.  The  Commission  also  requested 
comments  on  various  alternative 
proposals  to  designate  television 
translators  as  a  priority  or  separate 
class  of  service  for  processing  purposes 
with  low  power  television  secondary  to 
it.  Since  television  translator  and  low 
power  television  stations  share  the  same 
frequencies,  and  since  on  a  technical 
basis  the  operation  of  the  stations  is 
nearly  equivalent,  they  are  now 
processed  together. 

14.  Since  the  establishment  of  the  low 
power  television  service  the 
Commission  has  attempted  to  balance 
two  principal  goals  for  the  provision  of 
television  service.  One  of  these  goals  is 
to  recognize  the  contribution  that  the 
traditional  translator  has  played  in 
providing  television  service  to  areas 
where  direct  reception  of  full-service 
television  stations  is  hindered  by 
distance  or  intervening  terrain  barriers. 
To  promote  this  goal,  we  have  avoided 
rules  that  would  make  translator  service 
more  difficult  to  provide,  especially  in 
isolated  rural  areas  where  the  need  for 
television  service  is  greatest.  A  second 
goal  is  to  provide  maximum  flexibility 
for  new  originating  services  to  come  into 
being,  easily  and  at  low  cost,  and  to 
provide  for  expansion  of  existing 
translator  service.  Notice  of  Proposed 
Rule  Making  in  Docket  78-253,  82  FCC 
2d  47  (1980)  at  paragraph  6.  Such 
flexibility  allows  low  power  television 
stations  to  develop  programming 
tailored  to  the  needs  and  interests  of  the 
local  community. 

15.  The  Commission's  attempts  to 
balance  these  sometimes  competing 
goals  have  included  various  actions.  The 
Commission  first  attempted  to  initiate 
low  power  television  service  while  at 
the  same  time  protecting  television 
translator  service  by  accepting 
television  translator  applications  with 
waiver  requests  to  originate 
programming,  under  interim  processing 
procedures  established  in  1980.  Interim 
Processing  Procedures,  48  RR  2d  291 
(1980).  These  interim  processing  rules 
were  designed  to  allow  the  continued 
processing  of  television  translator 
applications  while  at  the  same  timfe 
accepting  new  low  power  television 


applications  for  filing.  It  was  believed 
that  a  total  freeze  on  the  acceptance  and 
processing  of  television  translator 
applications  would  not  be  in  the  public 
interest.  At  the  same  time,  processing  of 
only  television  translator  applications 
during  the  interim  period,  when  the  low 
power  television  rule  making  was 
pending,  would  have  seriously 
prejudiced  the  ability  of  low  power 
television  applicants  to  compete  for 
available  channels  upon  approval  of  the 
service. 

16.  During  the  interim  period,  the 
overwhelming  demand  for  low  power 
television  stations  was  manifested  in 
the  thousands  of  low  power  television 
applications  received  by  th? 
Commission.  The  large  number  of 
applications  threatened  the  ability  of  the 
staff  to  provide  orderly  and  expeditious 
processing.  Therefore,  a  series  of  partial 
and  eventually  total  freezes  was 
implemented  in  order  to  reduce  the  flow 
of  applications  to  manageable  levels. 
The  partial  freezes  were  designed  to 
allow  low  power  television  and 
television  translator  applications  to  be 
filed  first  in  the  most  rural  and 
underserved  areas.  This  design 
facilitated  the  two  goals  by  allowing  the 
continued  filing  of  television  translator 
applications  in  the  areas  traditionally 
served  by  translators  and  also  allowing 
for  the  filing  of  low  power  television 
applications.  Although  the  "total"  freeze 
on  new  and  major  change  applications 
which  has  been  in  effect  since 
September  15, 1983,  has  been  disruptive 
to  the  plans  of  some  potential 
applicants,  it  has  allowed  the 
Commission  to  implement  the  lottery 
mechanism  and  make  strides  in 
processing  both  television  translator 
and  low  power  television  applications.* 

17.  We  have  determined,  based  on  our 
experience  and  the  comments  received 
in  this  rule  making,  that  the  public 
interest  will  best  be  served  by  the 
expeditiou-3  processing  of  all 
applications  and  not  by  choosing  one 
group  of  applicants  to  favor  over 
another.  We  have  not  been  persuaded 
that  expedited  processing  of  television 
translator  applications  must  come  at  the 
expense  of  providing  maximum 
flexibility  for  existing  television 
translator  stations  that  want  to  switch 
to  low  power  television  status  and  new 
low  power  television  stations,  that  can 


'Under  the  current  freeze  only  applicatioru 
submitted  in  response  to  cut-off  lists,  or  for 
television  translator  statioru  bumped  from  channels 
70  through  63  due  to  land  mobile  radio  use,  may  be 
filed.  Aa  noted  above,  the  Commission  has  received 
more  than  SO.tXX)  low  power  television  and 
television  translator  applications  in  response  to  cut- 
offUtts. 


tewvisian  and  television  translator  applications. 
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another  adjacent  community,  and  to  on. 
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provide  a  local  programming  outlet 
beyond  the  capability  of  a  television 
translator.  Thus,  we  will  continue  to 
balance  these  two  goals  by  seeking  to 
accommodate  both  television  translator 
and  low  power  television  applicants. 
18.  Under  the  Commission's  rules  a 
low  power  television  station  may 
operate  as  a  television  translator, 
rebroadcasting  the  programming  of  a 
full-service  television  station.^ Thus,  any 
attempt  to  give  a  processing  priority  to 
television  translators  should  take  into 
consideration  all  the  low  power 
television  applicants  that  propose  to 
operate  as  television  translators.  A 
provision  would  have  to  be  made  for 
giving  the  same  priority  to  these  low 
power  television  applicants.  New 
restrictians  on  programming  changes  for 
low  power  television  and  television 
translator  stations  would  be  necessary 
to  maintain  the  integrity  of  this 
television  translator  priority. 
Signi^cantly,  restrictions  on  switching 
from  television  translator  to  low  power 
television  status  would  unduly  penalize 
television  translators  that  desire  to  do 
small  amounts  of  local  origination 
programming.  The  low  power  television 
service  was  initially  designed  to  allow 
existing  translators  to  provide  some 
local  origination  programming.  This 
flexibility  is  still  a  valid  goal  and  should 
not  be  restricted.  Since  low  power 
television  licensees  may  operate  as 
translators  and  also  originate 
programming,  hybrid  systems  have 
become  a  popular  method  of  operation. 
Low  power  television  stations  are 
operating  as  translators  for  a  good  part 
of  the  time,  with  the  institution  of  some 
local  origination  programming  as 
appropriate  for  a  particular  area. 
Despite  the  fact  that  low  power 
television  stations  are  commonly 
thought  of  as  stations  that  engage  in 
continuous  program  origination,  many 
communities,  particularly  the  smaller 
ones,  lack  the  resources  to  sustain  such 
a  station.  However,  some  of  these 
communities  may  desire  local 
programming  on  a  Hmited  scale.  Local 
news,  sports  events  and  public  affairs 
programs  are  now  carried  on  an 
occasional  basis  by  low  power 
television  stations  that  were  previously 
strictly  limited  to  rebroadcasting  by  the 
Commission's  television  translator  rules. 
The  elimination  of  this  flexibility,  which 


'The  l>asic  distinction  between  low  power 
television  and  television  translator  stations  is  that 
television  translators  are  limited  to  rebroadcasting 
the  signals  of  full-service  television  stations  and 
cannol  do  more  than  30  seconds  of  local  origination 
programming  per  hour.  Low  power  television 
stations  may  carry  any  type  of  broadcast 
programming  and  do  any  anKnint  of  local 
origination  programming. 


would  be  required  by  priority 
processing.'wouid  be  destructive  to  the 
further  development  of  these  hybrid 
stations.  In  addition,  relaxation  of  the 
origination  requirements  has  permitted 
former  exclusively  translator  operations 
to  convert  to  low  power  television  and 
to  establish  an  economic  base  in  a 
particular  community  by  selling 
advertising  time.  The  income  so 
generated  is  used  to  fmance  the 
translator  portion  of  the  operation.  Thus, 
the  priority  now  proposed  for  translators 
may  be  short  sighted.  Low  power 
television  as  a  broadcast  service  is  in  its 
infancy  and  should  be  given  an 
opportunity  to  develop  without  further 
restrictions. 

19.  In  any  event,  the  primary 
complaint  of  those  parties  advocating  a 
priority  for  television  translators  is  that 
processing  in  combination  with  low 
power  television  applications  has 
caused  delays  in  the  granting  of 
television  translator  applications.  The 
rule  changes  being  adopted  herein, 
particularly  the  use  of  window  Tiling 
periods,  will  substantially  reduce  the 
processing  time  for  television  translator 
applications  without  providing  a  speciHc 
priority  for  such  applications.  The  use  of 
windows  will  eliminate  the  practice  of 
over-filing  competing  applications  on 
television  translator  applications.  With 
fewer  mutually  exclusive  situations,  the 
applications  which  are  filed  may  be 
processed  more  expeditiously. 
Therefore,  we  believe  that  expeditious 
action  on  television  translator 
applications  may  be  provided  without 
the  need  to  designate  television 
translator  applications  as  a  priority. 

20.  For  the  most  part,  the  commenting 
parties  have  focused  on  programming 
related  arguments.  The  parties  have 
attempted  to  show  that  television 
translator  stations  are  entitled  to  a 
preference  because  they  rebroadcast  the 
signal  of  a  full-service  television  station, 
which  has  more  stringent  programming 
requirements  than  low  power  television 
stations.  It  is  argued  that  full-service 
television  programming  guidelines  will 
insure  that  the  signals  rebroadcast  by 
television  translators  will  be  superior  to 
low  power  television  programming. 
However,  on  June  27, 1984,  the 
Commission  adopted  Deregulation  of 
Commercial  Television.  56  RR  2d  1005 
(1984),  eliminating  formal  programming 
guidelines  for  full-service  commercial 
television  stations.  In  addition,  the 
television  translator  station  will  not  be 
able  to  respond  to  local  community 
needs  unless  the  primary  station,  which 
the  translator  is  rebroadcasting, 
determines  that  it  will  respond  to  the 


needs  of  the  translator  community.* 
Since  the  primary  station  is  often 
located  a  considerable  distance  from  the 
translator  station,  and  since  a  primary 
station  may  be  carried  on  many 
translator  stations  in  many  diverse 
communities,  it  is  impossible  to 
determine  that  the  needs  and  interests 
in  all  of  the  translator  communities  will 
be  adequately  served  by  the  one 
primary  station. 

21.  Most  importantly,  since  low  power 
television  stations  are  authorized  to  do 
local  program  origination  while 
television  translators  can  only 
rebroadcast  the  signal  of  a  full-service 
television  station,  there  is  a  much 
greater  probability  that  low  power 
television  stations  will  establish  a  local 
presence,  e.g..  a  local  studio,  and  be 
more  responsive  to  community  needs 
and  interests.  In  view  of  the  foregoing, 
we  Hnd  no  basis  for  determining  that 
television  translator  applications  are 
entitled  to  a  preference  over  low  power 
television  applications  based  on  claims 
of  superior  programming. 

22.  It  has  also  been  suggested  that  a 
priority  be  afforded  to  television 
translators  carrying  various  types  of 
primary  stations  providing  network 
programming,  independent 
programming,  and  public  television  or 
noncommercial  programming.  Certain 
parties  suggest  that  each  community 
should  be  served  by  the  three  television 
networks,  two  independent  stations  and 
public  television  before  low  power 
television  applications  are  accepted. 
However,  support  of  a  priority  system 
based  on  a  preference  for  certain  types 
of  programming  runs  counter  to  past 
Commission  decisions.  For  example,  in 
the  reconsideration  of  the  Low  Power 
Television  Report  and  Order.  53  RR  2d 
1267  (1983)  ["Reconsideration"),  the 
Commission  stated: 

|T]hcre  is  no  basis  for  preferring 
Neighborhood's  programming  proposnls  over 
any  others.  The  Report  and  Order  imposed  a 
minimum  of  program  content  regulations  on 
low  power  television  stalipns  so  that  they 
may  be  responsive  to  marketplace  conditions. 
Report  and  Order,  at  21490.  Since  we  favor 
no  particular  programming,  we  cannot  favor 
Neighborhood's  plan  over  other  proposals. 
{Reconsideration.  53  RR  2d  at  1277.1 

)ust  as  it  was  not  appropriate  to  take 
certain  programming  proposals  into 
consideration  in  the  Reconsideration  it 


'Some  of  the  commenting  parties  are  UHF 
licensees  that  transmit  suliscription  programming 
fur  a  significant  portion  of  their  broadcasil  time. 
Under  I.Sese  licensees'  proposdl  television 
Iranslalors  rurryinii  this  subscription  programming 
would  be  entitled  to  the  same  processing  priority  as 
any  other  television  translator  carrying  non- 
suliscription  programming. 
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would  also  not  be  appropriate  now  to 
grant  priorities  to  translator  applications 
based  on  programming  proposals.  By 
affording  a  priority  to  translators  the 
Commission  would,  in  effect,  be  stating 
that  the  rebroadcast  of  programming  by 
a  translator  should  be  preferred  over  the 
local  origination  outlet  of  a  low  power 
television  station.  We  believe  that  this 
decision  is  more  appropriately  made  in 
the  marketplace  and  not  by  the 
Commission. 

23.  In  addition  to  the  above,  there  are 
procedural  difficulties  in  providing  for  a 
priority  for  television  translators.  If 
television  translator  applications  were 
now  given  a  processing  priority, 
applicants  for  low  power  television 
stations  might  file  for  television 
translators  in  order  to  secure  the 
priority.* This  would  only  exacerbate 
processing  delays.  Even  if  the 
Commission  made  the  change  from 
television  translator  to  low  power 
television  service  a  major  change,  it  may 
not  be  sufficient  to  deter  mass  filings  of 
applications  for  television  translator 
service.  Since,  as  suggested  in  the 
comments,  speculative  filers  often  have 
no  intention  to  utilizing  the  channels  for 
which  they  apply,  a  limitation  on  the  use 
of  the  channel  would  not  be  an  effective 
deterrent.  The  speculator  still  would 
have  various  options  including:  (1)  Being 
paid  to  dismiss  its  appUcation  by  a 
legitimate  translator  applicant:  (2) 
selling  its  authorization  to  a  legitimate 
translator  operator  and  (3)  retaining  its 
authorization  on  the  channel 
anticipating  that  the  Commission  will 
again  change  its  rules.  Proposals  such  as 
requiring  a  television  translator 
applicant  to  submit  written  authority  to 
rebroadcast  the  proposed  primary 
station  signal  or  requiring  a  television 
translator  station  to  operate  as  a 
translator  for  a  Tixed  number  of  years, 
also  would  not  appear  to  solve  the 
processing  delays. 

24.  Designating  certain  classes  of 
television  translator  applicants  as  a 
priority  for  processing  purposes  presents 
even  more  problems.  Various 
commenters  have  suggested  providing 
an  absolute  priority  for  translator 
applications  to  fill  in  the  City  Grade, 
Grade  A  or  Grade  B  contour  of  full- 
service  television  stations.  However,  the 
Commission  would  be  required  to 
develop  standards  for  determining 
whether  certain  areas  within  a  spedified 
contour  of  a  full-service  station  were  in 
fact  not  served.  These  technical 
quantification  standards  would  be 
difficult,  if  not  impossible,  to  develop 


'Currently  a  television  translator  station  may 
change  to  a  low  power  television  station  by  filing  a 
letter  of  notincation  with  the  Commission. 


and  administer.  Such  priorities  would 
require  manual  staff  processing  of 
applications  and  consideration  of  terrain 
shielding,  which  the  Commission  has 
previously  rejected.  No  commenters 
advocating  a  translator  priority 
addressed  these  di^icult  problems. 
Additionally,  no  comments  were  Hied  as 
to  how  to  deal  with  the  equally  difficult 
situation  where  the  unserved  area  is  on 
the  edge  of  the  primary  station's 
specified  contour,  and  the  priority 
translator  is  used  to  extend  coverage 
rather  than  fill  in  unserved  areas.  Most 
commenters  also  advocated  use  of  a 
full-service  station's  Grade  B  contour  as 
the  relevant  coverage  area.  Under  the 
proposed  procedure  a  full-service 
television  station  would  be  entitled  to 
an  absolute  preference  for  a  television 
translator  station  that  would  serve  any 
unserved  area  within  the  station's  Grade 
B  contour  even  if  the  television 
translator  significantly  extended  the 
full-service  station's  signal  into  areas 
outside  the  Grade  B  contour  and  even  if 
it  extended  the  coverage  of  the  full- 
service  station  into  totally  new 
communities.  Full-service  television 
stations  might  find  some  areas  within 
their  Grade  B  contours  that  would 
qualify  for  a  television  translator 
priority,  but  that  would  be  used 
primarily  to  extend  coverage  into  new 
areas.  Grants  of  such  applications 
would,  of  course,  preclude  the  filing  of 
conflicting  low  power  television 
applications  in  those  areas. 

25.  The  arguments  of  the  various 
educational  institutions,  and 
noncommercial  broadcasters  echo  the 
previous  claims  of  the  National 
Association  of  Public  Television 
Stations  ("NAPTS")  in  its  Petition  for 
Further  Reconsideration  of  the  Low 
Power  Television  Report  and  Order,  51 
RR  2d  476  (1982),  and  Reconsideration, 
53  RR  2d  1267  (1983).  The  Commission, 
in  its  Memorandum  Opinion  and  Order, 
FCC  83-486  (released  October  27. 1983), 
considered  the  argument  that 
elimination  of  the  priority  previously 
accorded  television  translator 
rebroadcasts  of  noncommercial 
programming  seriously  impairs  the 
ability  of  noncommercial  television  to 
extend  its  services  to  remote  areas  of 
the  country.  Noncommercial 
broadcasters  previously  had  an  absolute 
priority  for  television  translators  on 
channels  reserved  for  full-service 
noncommercial  applicants  in  the 
Commission's  table  of  television 
assignments.  The  Commission's 
rationale  for  eliminating  the  former 
noncommercial  translator  priority 
applies  with  equal  vigor  to  the  present 
proposal  to  give  a  priority  to 


noncommercial  applicants  on  all 
translator  channels.  We  are  not 
persuaded  that  there  is  an  immediate 
risk  of  spectrum  shortages  which  will 
curtail  expansion  of  public  television 
service  to  remote  and  unserved  areas  of 
the  country.  We  also  would  note  that 
numerous  low  power  television 
applicants  have  proposed 
noncommercial  service.  Moreover,  as 
explained  in  paragraph  6,  the  use  of 
filing  windows  should  also  reduce 
processing  delays  and  mutally  exclusive 
situations  for  noncommericial  translator 
applicants. 

26.  After  giving  careful  consideration 
to  the  various  proposals  for  affording 
television  translator  applicants  a 
processing  priority  over  low  power 
television  applicants,  we  have  reached 
the  conclusion  that  the  public  interest 
will  be  served  by  maintaining  our 
present  balance  between  the  goals  of 
maintaining  television  translator  service 
and  encouraging  new  low  power 
television  service.  Adoption  of 
television  translator  priorities  would 
require  the  formulation  of  new 
regulatory  restrictions  that  would 
severely  impair  the  present  flexibility 
for  providinjg  originating  services.  The 
ability  of  licensees,  including  television 
translator  licensees,  to  respond  to 
marketplace  conditions  would  be 
significantly  curtailed.  Finally, 
implementation  of  the  low  power 
television  service  would  be 
substantially  delayed. 

V.  Twrain  ShiekUng  and  Site 
Availability 

27.  The  Notice  invited  conunents  on 
any  other  procedures  that  would 
effectively  expedite  consideration  of 
low  power  television  and  television 
translator  applications.  The  most 
frequendy  proposed  procedural  change 
was  for  the  Commission  to  take  into 
consideration  terrain  shielding  when 
calculating  anticipated  interference.  It 
was  contended  that  consideration  of 
terrain  shielding  would  eliminate  many 
situations  of  apparent  mutual 
exclusivity.  Many  commenters  argued 
that  the  Commission's  policy  does  not 
fully  take  into  account  all  terrain  factors 
and  has  inhibited  the  development  of 
television  translator  and  low  power 
television  service  in  many  mountainous 
areas  of  the  country,  It  was  contended 
that  processing  applications  without 
consideration  of  terrain  shielding  causes 
an  inefficient  use  of  radio  spectrum 
since  it  precludes  the  use  of  many 
channels  in  locations  where  the 
Commission's  theoretical  analysis 
indicates  interference  would  occxir. 
Although  we  are  sympathetic  to  the 
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concerns  of  the  conunenting  parties,  we 
will  not  make  the  procedural  changes 
requested  As  stated  in  the  LPTV Report 
and  Order  and  Reconsideration,  there  is 
no  universally  accepted  method  of 
predicting  the  ejects  of  terrain 
shielding.  Moreover,  it  is  far  beyond  our 
staff  capacity  to  evaluate  individually 
thousands  of  terrain  shielding  claims. 
We  continue  to  believe  that  for 
Commission  to  become  enbroiled  in 
terrain  shielding  disputes  at  this  time 
would  frustrate  our  efTorts  to  expedite 
grants  of  television  translator  and  low 
power  television  applications.  However, 
when  the  flow  of  applications 
diminishes  it  may  be  appropriate  to 
reconsider  the  terrain  shielding  issue. 

28.  Another  proposal  which  was  made 
by  many  commenting  parties  is  to 
require  that  some  evidence  of  site 
availability  be  submitted  with  all 
applications  for  low  power  television 
and  television  translator  service.  It  was 
suggested  that  the  requirement  to  file 
some  evidence  of  site  availability  would 
limit  the  number  of  frivolous 
applications  filed  with  the  Commission. 
Some  commenters  suggested  that 
applicants  be  required  to  submit  written 
authorization  from  the  site  owner 
evidencing  a  willingness  to  make  the 
site  available.  Other  commenters 
suggested  that  an  applicant  be  required 
to  certify  that  it  has  contacted  the  site 
owmer  and  has  obtained  reasonable 
assurance  of  the  site  availability. 

29.  The  Commission  has  held  that 
although  an  applicant  need  not  have  a 
binding  agreement  or  absolute 
assurance  of  a  proposed  site,  an 
applicant  must  show  it  has  obtained 
reasonable  assurance  that  its  proposed 
site  is  available.  Some  indication  by  the 
property  owner  that  he  is  favorably 
disposed  toward  making  an 
arrangement  is  necessary.  A  mere 
possibility  that  the  site  will  be  available 
will  not  suffice.  William  F.  Wallace  and 
Anne  K.  Wallace.  49  FCC  2d  1424  (Rev. 
Bd.  1974).  The  specification  of  a  site  is 
an  implied  representation  that  an 
applicant  has  obtained  reasonable 
assurance  that  the  site  will  be  available. 
A  failure  to  inquire  as  to  the  availabihty 
of  a  site  until  after  the  application  is 
filed  is  inconsistent  with  such  a 
representation.  See  William  F.  Wallace, 
supra.  In  view  of  this  longstanding 
Commission  requirement  we  are  adding 
a  question  to  FCC  Form  346  which  will 
require  an  applicant  to  certify  that  it  has 
obtained  reasonable  assurance  from  the 
property  owner  that  the  site  will  be 
available.***  The  certification  will 


include  a  reference  to  the  name  and 
location  of  the  person  contacted. 

30.  The  certification  and  related 
information  is  necessary  for 
applications  in  the  low  power  television 
and  television  translator  service  for 
several  reasons.  It  appears  that  a 
significant  number  of  applicants  may 
submit  that  the  site  will  be  available. 
This  situation  creates  processing  delays 
for  all  applicants  because  the  staff  must 
consider  and  process  many  applications 
that  are  not  compete  since  they  do  not 
have  reasonable  assurance  of  a  site.  To 
date,  approximately  29  percent  of  the 
low  power  television  lotteries  have 
drawn  petitions  to  deny  against  the 
tentative  selectee.  Excluding  the 
petitions  to  deny  filed  by  Neighborhood 
TV  Company  based  on  its  court 
appeal,"  65  percent  of  the  petitions  to 
deny  raise  issues  of  site  availability.  In 
40  percent  of  the  cases  were  site 
availability  is  raised  we  have  found  the 
tentative  selectee's  application  deficient 
in  this  respect  and  dismissed  its 
application.  Another  20  percent  of  the 
cases  have  raised  site  issues  that 
require  the  solicitation  of  further 
information  by  the  staff.  Thus,  site 
availability  is  the  major  basis  for 
challenging  lottery  winners  and  results 
in  the  dismissal  of  a  significant  number 
of  lottery  winners.  Further,  when  a 
construction  permit  is  granted  to  an 
applicant  that  does  not  have  a  site  and 
thus  does  not  build  a  station,  service  to 
the  public  is  delayed  and  a  qualified 
applicant  may  be  prevented  from 
obtaining  an  authorization  and 
providing  a  needed  service."  Therefore, 


'*  The  appkcanl  certifira  thai  it  hat  contacted  an 
authorized  ipokeaperson  for  the  o«vner  of  the  rights 
lo  (he  proposed  transmitter  site  and  has  obtained 


reasonable  assurance  that  the  site  will  be  available 

for  its  use  it  this  application  is  granted. Yes 

No  The  person  is who  can  be 

contacted  at  the  following  address  and  telephone 
number . 

'  •  The  LPTV  Report  and  Order,  which 
promulgated  the  low  power  television  rules,  was 
appealed  by  Neighborhood  TV  Company.  Inc. 
Neighborhood  TV  Company.  Inc.  argued  that 
television  translator  applications  should  have  been 
processed  separately  from  low  power  television 
applications.  Appellant  maintained  that 
applications  that  were  on  file  al  the  lime  the  low 
power  television  service  was  initiated  were 
prejudiced  by  the  Commission's  decision  lo  process 
low  power  television  and  television  translator 
applications  together.  TIte  Court  of  Appeals  recently 
denied  Neighborhood's  appeal.  Neighborhood  TV 
Company.  Inc.  v.  FCC.  No.  83-1635  (D.C.  Cir.  Aug. 
17.  1984). 

"  Based  upon  our  experience,  applicants  without 
the  site  speciHed  in  the  application  often  request  to 
move  to  another  site  after  grant  of  the  construction 
permit.  This  is  usually  a  major  change.  Pursuant  to 
I  73.3572  of  the  Commission's  Rules,  a  major  change 
requires  the  assignment  of  a  new  rule  number  to  an 
application  and  reprocessing  of  that  ameiuled 
application  which,  as  far  as  the  technical  proposal 
is  concerned,  entails  the  same  processing  as  a  new 
application. 


in  order  to  maintain  the  integrity  of  the 
applications  process  and  in  order  to 
expedite  processing  of  qualified 
applicants,  we  are  adopting  this  site 
certification  requirement.  We  feel  this 
action  will  not  be  burdensome  on 
applicants,  since  our  current  policy 
already  requires  that  they  obtain 
reasonable  assurance  that  the  proposed 
site  is  available.  The  only  new 
requirement  is  that  the  applicant  now 
verify  this  action  on  the  application 
form. 

VI.  Other  Matters 

31.  We  are  also  adopting  various 
"housekeeping"  rule  changes  herein 
which  are  necessary  to  clarify  and 
conform  various  rule  sections  and  delete 
inapplicable  rules.  All  of  the  rule 
changes  adopted  herein  are  reflected  in 
Appendix  A. 

32.  Section  73.3516(c)  is  being 
modified  to  remove  a  provision  which 
provided  for  the  filing  of  a  television 
translator  application  on  a  channel  on 
which  a  UliJF  full-service  station  had 
been  authorized  but  not  yet  placed  into 
operation.  This  section,  which  was 
inadvertently  not  changed  at  the  time 
the  low  power  television  rules  were 
adopted,  eliminates  an  inconsistency  in 
the  Commission's  Rules. 

33.  In  S  73.3572(r)(2).  certain  minor 
clarifications  are  being  made  concerning 
the  30-day  Public  Notice  announcing 
lotteries.  Minor  changes  are  made  in 

§§  73.3580(d)(1)  and  74.784 
distingiHshing  the  local  public  notice 
and  station  identification  requirements 
for  low  power  television  licensees  that 
are  locally  originating  programming  as 
defined  by  9  74.701(h)  of  the 
Commission's  Rules.  Section  73.3584(c) 
is  modified  to  make  it  clear  that  30  days 
is  allowed  for  filing  petitions  to  deny 
applications  which  appear  on  a 
proposed  grant  list.  Section  74.735(c)(4), 
requesting  certain  technical  information, 
is  being  deleted  since  the  information 
requested  is  no  longer  necessary. 
Section  74.780  is  being  updated  to 
specify  correctly  the  various  broadcast 
regulations  which  apply  to  low  power 
television  and  television  translator 
stations.  Section  74.763(b)  is  added  to 
conform  to  the  full-service  television 
requirements  for  reporting 
discontinuance  of  operation.  A  minor 
clarification  is  being  made  in  S  73.3564 
to  reiterate  the  complete  and  sufficient 
standard  for  acceptance  of  low  power 
television  and  television  translator 
applications  and  conform  this  section 
with  S  73.3591  and  the  Low  Power 
Television  Report  and  Order,  51  RR  2d 
476,  502  (1982).  Various  other  minor 
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references  and  inconsistencies"  have 

been  corrected  in  the  following: 

i§  73.3540(c)(1).  74.765(b),  and  74.783. 

34.  Pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  the  Commission  certifies  that  the 
action  proposed  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  revisions  are  designed  to  simplify 
and  expedite  processing  procedures. 

VII.  Conclusion 

35.  In  view  of  the  foregoing  and 
pursuant  to  sections  1,  3.  4  (i)  and  (j), 
303,  308.  309  and  403  of  the 
Communications  Act  of  1934.  as 
amended,  it  is  hereby  ordered  that  the 
action  taken  herein  and  the  amendment 
of  the  Commission's  Rules  as  set  forth  in 
Appendix  A,  are  effective  December  26, 
1984. 

36.  It  is  further  ordered,  that  revised 
FCC  Form  346  is  amended,  effective 
upon  approval  by  the  Office  of 
Management  and  Budget. 

37.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

38.  For  further  information  concerning 
this  proceeding  contact  Larry  A.  Miller. 
Mass  Media  Bureau.  (202)  632-3894. 

(Sees.  4.  303.  48  Stat.,  as  amended.  1066, 1062: 

47  U.S.C.  154.  303] 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

Appendix  A 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  47  CFR  73.3516  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§73.3516    Specif toatkm  ot  facWtiM. 

*         •        *        *        • 

(c)  An  application  for  a  construction 
permit  for  a  new  broadcast  station,  the 
facilities  for  which  are  specified  in  an 
outstanding  construction  permit  or 
license,  will  not  be  accepted  for  filing. 


§73.3540    (Amandad} 

2.  47  CFR  73.3540  is  amended  by 
removing  paragraph  (c)(1). 

3.  47  CFR  73.3564  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
adding  new  paragraph  (d)  to  read  as 
follows: 


■ '  A  further  inconsistency  in  paragraph  47  of  tlie 
Peronsiderotien  of  the  LPTV  Report  and  Order.  S3 
RR  2d  1287  (1983).  is  hereby  corrected.  Major 
changes  include  substantial  changes  ia  an 
applicant's  ownership  as  deflnad  in  |  73.3572. 


§73.3564    Accaptano*  Of  iw>«catton«. 

(a)  Applications  tendered  for  filing  are 
dated  upon  receipt  and  then  forwarded 
to  the  Mass  Media  Bureau,  where  an 
administrative  examination  in  made  to 
ascertain  whether  the  applications  are 
complete.  Except  for  low  power  TV  and 
TV  translator  applications,  those  found 
to  be  complete  or  substantially  complete 
are  accepted  for  filing  and  are  given  file 
numbers.  In  the  case  of  minor  defects  as 
to  completeness,  the  applicant  will  be 
required  to  supply  the  missing 
information.  Applications  that  are  not 
substantially  complete  will  be  returned 
to  the  applicant.  In  the  case  of  low 
power  TV  and  TV  translator 
applications,  those  foimd  to  be  complete 
and  sufficient  are  accepted  for  filing  and 
are  given  file  numbers.  Low  power  TV 
and  TV  translator  applications  that  are 
not  complete  and  sufficient  will  be 

returned  to  the  applicant 

•        *        •        *        * 

(c)  At  regular  intervals  the  FCC  will 
issue  a  Public  Notice  listing  all 
applications  and  major  amendments 
thereto  which  have  been  accepted  for 
filing.  Pursuant  to  (9  73.3571(c), 
73.3572(c)  and  73.3573(d).  except  in  the 
case  of  low  power  TV  and  TV  translator 
applications,  such  notice  shall  establish 
a  cut-off  date  (no  less  than  30  days  from 
the  date  of  issuance)  for  the  filing  of 
mutually  exclusive  applications  and 
petitions  to  deny.  However,  no 
application  will  be  accepted  for  filing 
unless  certification  of  compliance  with 
the  local  notice  requirements  of 

§  73.3580(h)  (Local  public  notice  of  filing 
of  broadcast  apphcations)  has  been 
made  in  the  tendered  application. 

(d)  Notwithstanding  the  provisions  of 
the  section  and  S  73.3572,  new  and 
major  change  applications  for  low 
power  TV  and  TV  translator  stations 
will  be  accepted  only  on  the  date(s) 
specified  by  the  FCC  in  a  Public  Notice. 

4.  47  CFR  73.3572  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  (a)(1),  introductory  text  of 
(0.  (^(1).  (0(2)  and  (f)(4)  to  read  as 
follows: 

§73.3572    Procassing  of  TV  iKoadcast.  low 
power  TV,  and  TV  translator  station 
appllcationa. 

(a)  Applications  for  TV  stations  are 
divided  into  two  groups: 

(1)  In  the  first  group  are  applications 
for  new  stations  or  major  changes  in  the 
facilities  of  authorized  stations.  A  major 
change  for  TV  broadcast  stations 
authorized  under  this  part  is  any  change 
in  frequency  or  community  of  license 
which  is  in  accord  with  a  present 
allotment  contained  in  the  Table  of 


Assignments  (|  73.606).  Other  requests 
for  change  in  frequency  or  community  of 
license  for  TV  stations  must  first  be 
submitted  in  the  form  of  a  petition  for 
rulemaking  to  amend  the  Table  of 
Assignments.  In  the  case  of  low  power 
TV  and  TV  translator  stations 
authorized  under  Part  74  of  this  chapter, 
a  major  change  is  any  change  in: 

(i)  Frequency  (output  channel) 
assignment; 

(ii)  Transmitting  antenna  system 
including  the  direction  of  the  radiation, 
directive  antenna  pattern  or 
transmission  line: 

(iii)  Antenna  height; 

(iv)  Antenna  location  exceeding  200 
meters;  or 

(v)  Authorized  operating  power. 

However,  if  the  proposed  modification 
of  facilities,  other  than  a  change  in 
frequency,  will  not  im:rease  the  signal 
range  of  the  low  power  TV  or  TV 
translator  station  in  any  horizontal 
direction,  the  modification  will  not  be 
considered  a  major  change.  Provided 
further  that  the  FtX  may.  within  15  days 
after  the  acceptance  of  any  other 
application  for  modification  of  facilities 
advise  the  applicant  that  such 
application  is  considered  to  be  one  for  a 
major  change  and  therefore  subject  to 
the  provisions  of  55  73.3580  and  1.1111 
pertaining  to  major  changes. 
•        •        *        •        • 

(0  Processing  of  applications  for  low 
power  TV  and  TV  translator  stations. 
(1)  Applications  for  low  power  TV  and 
TV  translator  stations  will  be  processed 
as  nearly  as  possible  in  the  order  in 
which  they  are  filed.  Such  applications 
will  be  placed  in  the  processing  line  in 
numerical  sequence,  and  will  be  drawn 
by  the  staff  for  study,  the  lowest  file 
number  first  The  FCC  will  specify,  by 
Public  Notice,  a  period  for  filing  low 
power  TV  or  TV  translator  applications. 
The  filing  period  will  open  no  less  than 
30  days  after  release  of  the  Public 
Notice  and  remain  open  for  an  least  five 
work  days. 

(2)  Subsequently,  the  FCC  wiH  release 
a  Public  Notice:  (i)  Establishing  a  date, 
time,  and  place  for  a  public  lottery:  (ii) 
accepting  for  filing  mutually  exclusive 
applications  which  were  timely  filed 
during  the  filing  period  previously 
specified  by  the  FCC;  (iii)  designating 
the  listed  mutually  exclusive 
applications  for  public  lottery  pursuant 
to  the  procedures  set  forth  in  9  1.1801  et 
seq.;  and  (iv)  describing  each  applicant's 
certified  perferences  and  selection 
probabilities  and  assigning  to  each 
applicant  a  number  block.  (It  will  be  the 
applicant's  responsibility  to  notify  the 
FCC  within  30  days  of  the  release  of  the 
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Public  Notice,  or  any  omissions  of 
applications  or  clerical  or  mathematical 
errors  in  preferences  or  probabilities. 
The  FCC  will  not  entertain  appeals 
involving  these  matters  if  timely 
notification  to  the  FCC  has  not  been 
made.)  If  necessary,  the  FCC  will 
release  subsequent  Public  Notices 
correcting  only  clerical  or  mathematical 
errors  and  including  any  previously 
omitted  mutually  exclusive  appHcations. 
The  public  lottery  pursuant  to  the 
procedures  set  forth  in  §  1.1601  et  seq.. 
will  be  held  no  less  than  30  days 
subsequent  to  the  initially  released 
Pubhc  Notice  announcing  the  lottery. 
Subsequent  to  the  lottery,  the  FCC  will 
release  a  Public  Notice  announcing  the 
selection  of  a  tentative  selectee  resulting 
htim  the  lottery  and  providing  and 
opportunity  for  the  filing  of  Petitions  to 
Cieny  pursuant  to  the  requirements  of 
S  73.3584(c).  If,  upon  examination,  the 
FCC  finds  that  the  public  interest, 
convenience  and  necessity  will  be 
served  by  the  granting  of  a  tentative 
selectee's  application,  the  same  will  be 
granted.  Those  applications  which,  due 
to  the  lottery,  are  no  longer  mutually 
exclusive  with  other  applications  will  be 
announced  in  a  Public  Notice  proposing 
the  grant  of  those  applications  and 
providing  an  opportunity  for  the  filing  of 
Petitions  to  Deny  pursuant  to 
S  73.3584(c).  Groups  of  mutually 
exclusive  applicants  remaining  after  a 
lottery  will  be  designated  for  lottery. 
Applications  which  are  are  not 
grantable  due  to  mutual  exclusivity  with 
the  permittee  selected  by  lottery  will  be 
dismissed. 
•        •        •        •      ^« 

(4)  The  FCC  will  periodically  release  a 
Public  Notice  accepting  for  filing  and 
proposing  for  grant  those  applications 
which  were  timely  filed  during  the  filing 
period  specified  by  the  FCC  in  a  Public 
Notice  for  filing  low  power  TV  or  TV 
translator  applications,  but  which  are 
not  mutually  exclusive  with  any  other 
application,  and  providing  an 
opportunity  for  the  filing  of  Petitions  to 
Deny  pursuant  to  {  73.3584. 

5.  47  CFR  73.3580  is  amended  by 
revising  the  introductory  text  of  (d). 
(d)(1).  introductory  text  of  (g), 
introductory  text  of  (g)(1).  and  (g)(l)(i) 
read  as  follows: 

S73.3SM    Local  puMte  notic*  of  filing  Of 


(d)  The  licensee  of  an  operating 
broadcast  station  who  files  an 
application  or  amendment  thereto  which 
is  subject  to  the  provisions  of  this 
section  must  give  notice  as  follows: 


(1)  An  applicant  who  files  for  renewal 
of  a  broadcast  station  license,  other 
than  a  low  power  TV  station  license  not 
locally  originating  programming  as 
defined  by  S  74.701(h),  FM  translator 
station,  FM  booster  station  or  a  TV 
translator  station  license,  must  give 
notice  of  this  filing  by  broadcasting 
announcements  on  applicant's  station. 
(Sample  and  schedule  of 
announcements  are  below.)  Newspaper 
publication  is  not  required.  An  applicant 
who  files  for  renewal  of  a  low  power  TV 
station  license  not  locally  originating 
programming  as  defined  by  {  74.701(h). 
FM  translator  station,  FM  booster 
station  or  a  TV  translator  station 
licensee  will  comply  with  (g)  below. 

(g)  An  applicant  who  files  for  an 
authorization,  major  modification, 
assignment,  transfer  or  renewal,  or  a 
major  amendment  thereto,  for  a  low 
power  TV,  TV  translator,  FM  translator, 
or  FM  booster  station  must  give  notice 
of  this  filing  in  a  daily,  weekly  or 
biweekly  newspaper  of  general 
circulation  in  the  community  or  area  to 
be  ser\'ed.  (An  applicant  who  files  for 
renewal  of  a  low  power  TV  station 
locally  orginating  programming  as 
defined  by  §  74.701(h)  must  give  notice 
pursuant  to  (d)(1)  of  this  section.)  The 
filing  notice  will  be  given  immediately 
following  the  tendering  for  filing  of  the 
application  or  amendment,  or 
immediately  following  notification  to  the 
applicant  by  the  FCC  that  public  notice 
is  required  pursuant  to  §  5  73.3572, 
73.3573,  or  73.3578. 

(1)  Notice  requirements  for  these 
applicants  are  as  follows: 

(i)  In  a  newspaper  at  least  one  time;  or 

•        *        •        •        * 

6.  47  CFR  73.3584  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§  73.3594    Petitions  to  dony. 

(c)  In  the  case  of  applications  for  new 
low  power  TV  or  TV  translator  stations, 
or  for  major  changes  in  the  existing 
facilities  of  such  stations,  any  party  in 
interest  may  file  with  the  FCC  a  Petition 
to  Deny  any  application  (whether  as 
originally  filed  or  if  amended  so  as  to 
require  a  new  file  number  pursuant  to 
S  73.3572(b))  for  which  local  notice 
pursuant  to  S  73.3580  is  required, 
provided  such  petitions  are  filed  within 
30  days  of  the  FCC  Public  Notice 
proposing  the  application  for  grant 
(applicants  may  file  oppositions  within 
15  days  after  the  Petition  to  Deny  is 
filed):  but  where  the  FCC  selects  a 
tentative  permittee  pursuant  to  9  11601 
et  seq..  Petitions  to  Deny  shall  be 


accepted  only  if  directed  against  the 
tentative  selectee  and  filed  after 
issuance  of  and  within  15  days  of  FCC 
Public  Notice  announcing  the  tentative 
selectee.  The  applicant  may  file  an 
opposition  within  15  days  after  the 
Petition  to  Deny  is  filed.  In  cases  in 
which  the  minimum  diversity  preference 
provided  for  in  S  1.1623(f)(1)  has  been 
applied,  an  "objection  to  diversity 
claim,"  and  opposition  thereto,  may  be 
filed  against  any  applicant  receiving  a 
diversity  preference,  within  the  same 
time  period  provided  herein  for  Petitions 
and  Oppositions.  In  all  pleadings, 
allegations  of  fact  or  denials  thereof 
shall  be  supported  by  appropriate 
certification.  However,  the  FCC  may 
announce,  by  the  Public  Notice 
announcing  the  acceptance  of  the  lust- 
filed  mutually  exclusive  application, 
that  a  notice  of  Petition  to  Deny  will  be 
required  to  be  filed  no  later  than  30  days 
after  issuance  of  the  Public  Notice. 

*  *        •        *        « 

7.  47  CFR  73.3591  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§73.3591    Grants  without  hearing. 

*  •         *         •         « 

(b)  In  making  its  determinations 
pursuant  to  the  provisions  of  paragraph 
(a)  of  this  section,  the  FCC  will  not 
consider  any  other  application,  or  any 
application  if  amended  so  as  to  require  a 
new  file  number,  as  being  mutually 
exclusive  or  in  conflict  with  the 
application  under  consideration  unless 
such  other  application  was  substantially 
complete,  or,  in  the  case  of  low  power 
TV  and  TV  translator  stations,  complete 
and  sufficient,  and  tendered  for  filing  by: 

(1)  The  close  of  business  on  the  day 
preceding  the  day  designated  by  Public 
Notice  as  the  day  the  listed  application 
is  to  be  available  and  ready  for 
processing; 

(2)  The  date  prescribed  in  S  73.3516(e) 
in  the  case  of  applications  which  are 
mutually  exclusive  with  applications  for 
renewal  of  license  of  broadcast  stations: 
or 

(3)  The  close  of  business  on  the  day 
designated  by  the  FCC  pursuant  to 

§  73.3564(d)  as  the  date(s)  for  filing  low 
power  TV  or  TV  translator  applications. 


PART  74— (AMENDED] 

8.  47  CFR  74.701  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

S  74.701     Definitions. 
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(h)  Local  origination.  Program 
origination  if  the  parameters  of  the 
program  source  signal,  as  it  reaches  the 
transmitter  site,  are  under  the  control  of 
the  low  power  TV  station  licensee. 
Transmission  of  TV  program  signals 
generated  at  the  transmitter  site 
constitutes  local  origination.  Local 
origination  also  includes  transmission  of 
programs  reaching  the  transmitter  site 
via  TV  STL  stations,  but  does  not 
include  transmission  of  signals  obtained 
from  either  terrestrial  or  satellite 
microwave  feeds  or  low  power  TV 
stations. 

9.  47  CFR  74.732  is  amended  by 
reviving  paragraph  (d)  to  read  as 
follows: 


§74.732    EHgiMiHyand 
rsquirtwnts. 


(d)  The  FCC  will  not  act  on 
applications  for  new  low  power  TV  or 
TW  translator  stations  or  for  changes  in 
facilities  of  existing  stations  when  such 
changes  will  result  in  a  major  change 
until  the  applicable  time  for  filing  a 
petition  to  deny  has  passed  pursuant  to 
S  73.3584(c). 


§74.735    (Amsnclsdl 

10.  47  CFR  74.735  is  amended  by 
removing  paragraph  (c)(4)  and 
redesignating  paragraphs  (c)(5)  and 
(c)(6)  as  (c)(4)  and  (c)(5). 

11. 47  CFR  74.763  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  74.763    Tlmo  of  opsration. 

«  ft  *  •  • 

(b)  In  the  event  that  causes  beyond 
the  control  of  the  low  power  TV  or  TV 
translator  station  licensee  make  it 
impossible  to  continue  operating,  the 
station  may  discontinue  operation  for  a 
period  of  not  more  than  30  days  without 
further  authority  from  the  FCC. 
Notification  must  be  sent  to  the  FCC  in 
Washington.  D.C.  not  later  than  the  10th 
day  of  discontinued  operation.  During 
such  period,  the  licensee  shall  continue 
to  adhere  to  the  requirements  in  the 
station  license  pertaining  to  the  lighting 
of  antenna  structures.  In  the  event 
normal  operation  is  restored  prior  to  the 
expiration  of  the  30  day  period,  the 
hcensee  will  so  notify  the  FCC  of  this 
date.  If  the  causes  beyond  the  control  of 
the  licensee  make  it  impossible  to 
comply  within  the  allowed  period, 
informal  written  request  shall  be  made 
to  the  FCC  no  later  than  the  30th  day  for 
such  additional  time  as  may  be  deemed 
necessary. 


12.  47  CFR  74.765  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  74.765    Posting  of  station  and  oporator 
HcansM. 


(b)  The  licenses  or  permits  of 
operators  employed  at  low  power  TV 
stations  locally  originating  programs  (as 
defined  by  i  74.701(h))  shall  be  posted  in 
accordance  with  the  provisions  of 
S  73.1230(b). 

***** 

13.  47  CFR  74.780  is  revised  to  read  as 
follows: 

§  74.780    Broadcast  raguiattons  appNcabl* 
to  TV  tianslatot  and  low  powar  TV  stations. 

The  following  rules  are  applicable  to 
TV  translator  stations  and  low  power 
TV  stations: 

Section  73.653 — Operation  of  TV  aural 
and  visual  transmitters. 

Section  73.658 — Affiliation  agreements 
and  networic  program  practices; 
territorial  exclusivity  in  non-network 
program  arrangements. 

Part  73.  Subpart  G — Emergency 
Broadcast  System  (for  low  power  TV 
stations  locally  originating  programming 
as  defined  by  |  74.701(h)). 

Section  73.1201 — Station  identification 
(for  low  power  TV  stations  locally 
originating  programming  as  defined  by 
S  74.701(h)). 

Section  73.120&— Fraudulent  billing 
practices. 

Section  73.1206 — Broadcast  of 
telephone  conversations. 

Section  73.1207 — Rebroadcasts. 

Section  73.1208— Broadcast  of  taped, 
filmed  or  recorded  material. 

Section  73.1211 — Broadcast  of  lottery 
information. 

Section  73.1212 — Sponsdrship 
identifications;  list  retention;  related 
requirements. 

Section  73.1216 — Licensee  conducted 
contests. 

Section  73.1510 — Experimental 
authorizations. 

Section  73.1515 — Special  field  test 
authorizations. 

Section  73.1615 — Operation  during 
modifications  of  facilities. 

Section  73.1635 — Special  temporary 
authorizations  (STA). 

Section  73.1650— International 
broadcasting  agreements. 

Section  73.1680 — Emergency  antennas. 

Section  73.1940 — Broadcasts  by 
candidates  for  pubhc  ofHce. 

Section  73.2080 — Equal  employment 
opportunities  (for  low  power  TV 
stations  only). 

Section  73.3500— Application  and 
report  forms. 


Section  73.3511 — Applications 
required. 

Section  73.3512— Where  to  file; 
number  of  copies. 

Section  73.3513 — Signing  of 
applications. 

Section  73.3514— Content  of 
applications. 

Section  73.3516 — Specification  of 
facilities. 

Section  73.3517 — Contingent 
applications. 

Section  73.3518-^ncon8i8tent  or 
conflicting  applications. 

Section  73.3519 — Repetitious 
applications. 

Section  73.3521 — Mutually  exclusive 
applications  for  low  power  TV  and  TV 
translator  stations. 

Section  73.3522 — ^Amendment  of 
applications. 

Section  73.3525  (a),  (b),  (d),  (f).  (g).  (h) 
and  (i)— Agreements  for  removing 
application  conflicts. 

Section  73.3533 — Application  for 
construction  permit  or  modification  at 
construction  permit. 

Sectipn  73.3534 — Application  for 
extention  of  construction  permit  or  for 
construction  permit  to  replace  expired 
construction  pennit. 

Section  73.3536 — Application  for 
license  to  cover  construction  permit 

Section  73.3538(a)  (1)  (3)  (4),  (b)(2)— 
Application  to  make  changes  in  existing 
station. 

Section  73.3539 — Application  for 
renewal  of  license. 

Section  73.3540— Application  for 
voluntary  assignment  or  transfer  of 
control. 

Section  73.3541 — Application  for 
involuntary  assignment  or  transfer  of 
control. 

Section  73.3542 — Application  for 
temporary  authorization. 

Section  73.3544 — Application  to 
obtain  a  modified  station  Ucense. 

Section  73.3545— Application  for 
permit  to  deliver  programs  to  foreign 
stations. 

Section  73.3561 — Staff  consideration 
of  applications  requiring  Commission 
action. 

Section  73.3562 — Staff  consideration 
of  applications  not  requiring  action  by 
the  Commission. 

Section  73.3564 — ^Acceptance  of 
applications. 

Section  73.3566— Defective 
applications. 

Section  73.3568 — Dismissal  of 
applications. 

Section  73.3572 — Processing  of  TV 
broadcast,  low  power  TV,  cuxl  TV 
translator  station  applications 

Section  73.3580— Local  public  notice 
of  filing  of  broadcast  apphcations. 
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Section  73.3584 — Petition  to  deny. 

Section  73.3587 — Informal  objections. 

Section  73.3591 — Grants  without 
hearing. 

Section  73.3593 — Designation  for 
hearing. 

Section  73.3594 — Local  public  notice 
of  designation  for  hearing. 

Section  73.3597 — Procedures  on 
transfer  and  assignment  applications. 

Section  73.3598— Period  of 
construction. 

Section  73.3599 — Forfeiture  of 
construction  permit 

Section  73.3801 — Simultaneous 
modification  and  renewal  of  license. 

Section  73.3603 — Special  waiver 
procedure  applicable  to  applications. 

Section  73.361Z — Annual  employment 
report  (for  low  power  TV  stations  only). 

Section  73.3613 — Filing  of  contracts 
(network  a^iliation  contracts  for  low 
power  TV  stations  only). 

14.  47  CFR  74.783  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (c)  to  read 
as  follows; 

174.783    Station  idantmcatfon. 

(a)  Each  TV  translator  station  and  low 
power  TV  station  not  originating  local 
programming  as  defined  by  S  74.701(h). 
over  0.001  kw  peak  visual  power  (0.002 
kw  when  using  circularly  polarized 
antennas)  must  transmit  its  station 
identification  as  follows: 
*         •         •         •         • 

(c)  A  low  power  TV  station  shall 
comply  with  the  station  identification 
procedures  given  in  S  73.1201  when 
locally  originating  programming,  as 
defined  by  S  74.701(h).  The  identification 
procedures  given  in  paragraphs  (a)  and 
(b)  are  to  be  used  at  all  other  times 


Appemfix  B 

List  of  Coaunentm 

1.  American  Christian  Television  System.  Inc. 
(ACTS) 

2.  Association  of  Independent  Teievison 
Stations.  Inc.  (ITS) 

3.  Association  of  Maximum  Service 
Telecasters.  Inc.  (MST) 

4.  Sandi  Barrio  (Barrio) 

5.  Blair  Broadcasting  of  Oklahoma,  Inc. 
(Blair) 

6.  Blue  Mountain  Community  College  (BMCC) 

7.  Blue  Mountain  Translator  District  (BMTD) 

8.  Civic  Light  Television  (Civic) 
B.  Cohn  and  Marks 

10.  Colby-Bates-Bowdoin  Educational 
Telecasting  Corporation  (CBB) 

11.  Daly.  )oyce  and  Borsari  (DJ&B) 

12.  Milt  Davis  (Davis) 

13.  Dow.  Lohnes  and  Albertson  (DL&A) 

14.  Frontier  Broadcasting  Companies 
(Frontier) 

15.  Greater  Willamette  Vision.  Ltd. 
(Willamette) 


16.  Gunnison  County  Metropolitan  Recreation 
District  (Gunnison) 

17.  Hubbard  Broadcasting,  Inc.  (Hublurd) 

18.  International  Broadcasting  Network  (IBN) 

19.  John  S.  (acobson  ((acobson) 

20.  KNME-Television  (KNME) 

21.  Lake  of  the  Woods  County  (Lake) 

22.  Local  Power  Television.  Inc.  (Local) 

23.  May  Broadcasting  Company  (May) 

24.  National  Association  of  Broadcasters 
(NAB) 

25.  National  Association  of  Public  Television 
Stations  (NAPTS) 

26.  National  Hispanic  Broadcasters 
Association  (NHBA) 

27.  National  Institute  of  Low  Power 
Television  (NILPTV) 

28.  National  Translator/LPTV  Association 
(NTA) 

29.  North  Fork  Television  Systems  (North 
Fork) 

30.  OiCTV  Translator  System  (OKTV) 

31.  Oregon  Translator  Association  (Oregon) 

32.  Pappas  Telecasting  of  the  Carolinas 
(Pappas) 

33.  Progressive  Communications.  Inc. 
(Progressive) 

34.  Ralph  C  Wilson  Industries,  Inc.  (Wilson) 

35.  Rocky  Mountain  Corporation  for  Public 
Broadcasting  (Rocky  Mountain) 

36.  Fred  Alan  Ross  (Ross) 

37.  Salmon  Television  Translator  District 
(Salmon) 

38.  Satech  Associates  (Satech) 

39.  Schwartz,  Woods  and  Miller  (SWiM) 

40.  Scripps-Howard  Broadcasting  Company 
(Scripps-IIoward) 

41.  Six-County  Commissioner's  Organization 
(Six  County) 

42.  State  of  Alaska  Division  of 
Telecommunications  Systems  (Alaska) 

43.  Stuart  B.  Mitchell  and  Associates 
(Mitchell) 

44.  Television  Station  KOOD  (KOOD) 

45.  Television  Technology  Corp.  (TTC) 

46.  University  of  North  Carolina  (UNC) 

47.  University  of  Utah  (U  of  U) 

48.  Villareal  Broadcasting  Co.,  Inc.  (Villareal) 

49.  Honorable  Barbara  Vucanovich,  M.C. 

50.  WPIX.  Inc.  (WPIX) 

51.  WSTE-TV.  Inc.  (WSTE) 

52.  Western  Slope  Communications,  Inc. 
(Western  Slope) 

53.  Winnebago  Cooperative  Telephone 
Association  (Winnebago) 

Reply  Comments 

1.  American  Christian  Television  System,  Inc. 
(ACTS) 

2.  Association  of  Independent  Television 
Stations,  Inc.  (ITS) 

3.  Blue  Ridge  Electric  Membership  Corp.  (Blue 
Ridge) 

4.  Honorable  James  T.  Broyhill,  M.C. 

5.  Honorable  |ames  McClure  Clarke,  M.C. 

6.  Frontier  Broadcasting  Companies  (Frontier) 

7.  Greater  Willamette  Visioa  Ltd. 
(Williamette) 

8.  Hubbard  Broadcasting,  Inc.  (Hubbard) 

9.  May  Broadcasting  Company  (May) 

10.  National  Association  of  Broadcasters 
(NAB) 

11.  National  Translator/LPTV  Association 
(NTA) 

12.  Honorable  Stephen  L  Neal,  M.C 

13.  North  Platte  Television.  Inc.  (North  Platte) 


14.  Aracelis  Ortiz  (Ortiz) 

15.  Ralph  C.  Wilson  Industries,  Inc.  (Wilson) 

16.  Schwartz.  Woods  and  Miller  (SW&M) 

17.  Slate  of  Alaska  Division  of 
Telecommunications  Systems  (Alaska) 

18.  Television  Technology  Corporation  (TTC) 

19.  Western  Carolina  University  (WCU) 

20.  Western  North  Carolina  Associated 
Communities  (WNCAC) 

21.  Western  North  Carolina  Tomorrow 
(WNCT) 

1.  In  this  summary,  an  attempt  was 
made  to  note  all  relevant  comments  on 
the  proposals  in  the  Notice  of  Proposed 
Rule  Making  ["NPRM").  Except  where 
necessary  to  the  context  of  the 
commentary,  whether  a  statement  was 
made  in  comments  or  reply  comments  is 
not  indicated.  Neither  all  the  details  nor 
the  identity  of  every  proponent  of  each 
suggestion  are  included,  both  for  the 
sake  of  brevity  and  in  recognition  of  the 
fact  that  the  entire  record  is  available 
for  examination  in  the  Dockets  Branch 
at  the  Commission.  An  effort  was  made 
to  include  all  relevant  details  of  counter 
proposals. 

2.  Virtually  all  of  the  commenting 
parties  supported  processing  procedures 
which  would  expedite  the  processing  of 
applications  in  the  television  translator 
and  low  power  television  service.  In 
general,  the  proposals  set  forth  in  the 
NPRM  }MBTe  supported  by  a  majority  of 
the  comments.  However,  there  were 
many  variations  suggested  on  the 
specific  procedures  to  be  used  in 
implementing  the  general  proposals. 
Comments  were  filed  by  a  diverse  group 
of  entities  including:  television 
translator  licensees  and  applicants;  full- 
service  television  stations;  low^power 
television  applicants;  educational 
institutions;  trade  associations;  and 
individuals. 

3.  Modification  of  Cut-Off  Procedures. 
The  majority  of  comments  supported  the 
general  concept  of  filing  windows  for 
low  power  television  and  television 
translator  applications.  Some 
commenters  such  as  Cohn  and  Marks 
supported  a  window  approach  only  if 
television  translator  applications  were 
not  given  a  priority  as  suggested  in  the 
third  proposal  in  the  NPRM. 
Commenters  supporting  the  idea  of  a 
filing  window  generally  cite  the 
prevention  of  misappropriation  of 
application  materials  prepared  by  others 
and  the  reduction  of  systematic 
overfiling  on  applications  appearing  on 
cut-off  lists;  thus,  resulting  in  the 
expedited  processing  of  applicants  as 
the  main  benefits  of  such  a  system.  See 
DL&A.  Civic,  Hubbard,  Local,'  NAB. 
NTA.  and  Alaska.  However  some 
commenters  thought  that  windows 
would  prompt  the  filing  of  more 
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applications  (NAPTS.  ACTS)  because  it 
would  encourage  a  now  or  never 
approach  (Hubbard)  or  gold  rush 
attitude  (IBN). 

4.  There  was  much  disagreement 
about  how  the  windows  should  be 
structured.  Many  commenters  suggested 
that  the  windows  should  be  open  to 
both  low  power  television  and  television 
translator  applications  on  an  equal 
basis.  Most  commenters  that  supported 
a  priority  for  television  translator 
applications  and  also  supported  filing 
windows,  proposed  separate  filing 
windows  for  television  translator 
applications  (NAB).  It  was  generally 
indicated  that  windows  should  be  open 
on  a  national  basis  due  to  the  potential 
for  daisy  chains  prejudicing  applicants 
in  locations  adjacent  to  the  open 
window  areas  (NTA).  In  order  to  avoid 
a  deluge  of  applications  some 
commenters  advocated  that  the  present 
tiered  system  be  used  for  opening 
windows  (ACTS).  DL&A  also  supported 
use  of  the  current  tiered  system  for 
windows  with  all  translator  applications 
proposing  to  institute,  expand  or 
maintain  a  first  public  television  service 
to  be  treated  as  Tier  I  applications. 
Local  advocated  the  continued  use  of 
tiers  with  the  window  approach  but 
suggested  reducing  the  existing  55  mile 
radius  around  ranked  television  markets 
to  35  miles.  Alaska  proposed  splitting 
the  country  into  less  than  10  geographic 
regions.  The  initial  regions  to  be  opened 
for  filing  would  be  those  where  there  is 
a  high  percentage  of  rural,  underserved 
areas  such  as  the  Rocky  Mountain 
regions,  the  midwest  and,  of  course, 
Alaska.  Hubbard  proposed  that 
windows  be  opened  by  channel  but  only 
after  a  proposed  applicant  filed  a 
rudimentary  petition,  indicating  an 
interest  in  applying  for  a  specific 
channel.  This  approach  would  be  similar 
to  an  allocation  plan.  None  of  the 
commenters  that  proposed  the  use  of 
tiers  or  regions  suggested  procedures  for 
dealing  with  the  resulting  prejudice  to 
adjacent  window  areas.  Moreover,  as 
noted  by  NTA,  the  use  of  tiers  will 
merely  paint  a  bulls  eye  on  specific 
filing  areas  for  mass  filers  with  the 
resulting  large  number  of  applications 
delaying  service  to  the  areas  which  need 
service  the  most. 

5.  The  frequency  of  w  indows  was 
proposed  as  daily  (Civic),  weekly 
(Civic),  every  six  months  (DL&A),  or  as 
needed  as  determined  by  the 
Commission  (NTA).  Alaska  supported 
the  proposal  to  provide  30  days  or  less 
notice  of  an  open  window.  Likewise,  the 
proposal  to  open  a  window  for  five  work 
days  or  less  was  supported  [DL&AJ.  The 


minimum  window  period  suggested  was 
one  day  (Civic). 

6.  Commenters  opposing  a  window 
filing  approach  generally  indicated  that 
this  approach  would  not  be  sufficient  to 
give  translators  the  priority  which  the 
commenters  were  advocating  (ITS,  Cohn 
&  Marks  and  Rocky  Mountain).  It  was 
also  suggested  that  limited  windows 
would  encourage  the  filing  of 
applications  by  entities  that  were  not 
prepared  to  provide  service  because  of 
the  fear  of  forever  losing  a  chance  at  an 
available  channel  (IBN  and  KNME). 
NAPTS  suggested  that  the  use  of 
windows  would  not  reduce  the  number 
of  applications  filed  nor  diminish  the 
likelihood  of  competing  applications. 
NHBA  opposed  windows  because  it  felt 
that  this  procedure  would  restrict  the 
applicant  field  to  big  business  concerns 
and  would  hinder  the  ability  of 
minorities  to  compete  in  the  application 
process. 

7.  Elimination  of  Financial 
Requirements.  Comments  on  the 
proposal  to  eliminate  the  requirement 
that  applicants  file  any  financial 
information  or  certification  were  more 
evenly  divided.  Commenters  supporting 
the  elimination  of  the  financial 
questions  indicated  that  the  questions 
were  relatively  useless  now  since  they 
alleged  the  financial  standards  were 
being  virtually  ignored  by  the 
Commission.  Since  construction  costs 
for  low  power  television  and  television 
translators  are  minimal  and  since 
uncertainty  concerning  the  source  of 
financing  at  the  time  of  filing  is 
understandable,  it  would  be  more 
realistic  to  eliminate  the  financial 
questions  (Civic).  Cohn  and  Marks  notes 
that  if  financial  information  is  no  longer 
deemed  of  value  to  the  Commission  for 
either  an  absolute  or  comparative 
analysis,  it  should  no  longer  be  required. 
Speculation  as  to  the  tendency  to 
increase  or  decrease  the  number  of 
applicants  is  irrelevant  (Cohn  and 
Marks).  IBN  notes  that  letters  of 
financial  commitment  are  generally 
equivocal  and  not  legally  binding  and 
thus  do  not  in  fact  demonstrate  financial 
ability  although  they  satisfy  Commission 
requirements.  Since  the  present 
financial  questions  do  little  if  anything 
to  ensure  that  an  applicant  is  financially 
qualified,  they  should  be  eliminated  and 
the  Commission's  resources  devoted  to 
other  areas  (NTA). 

8.  Most  commenters  supporting 
elimination  of  the  financial  questions 
also  advocated  strict  enforcement  of  the 
one  year  period  to  construct  the 
proposed  station  (NTA),  However.  Cohn 
&  Marks  stated  that  a  hard  and  fast  one 
year  limit  would  not  be  appropriate  in 


all  circumstances.  With  respect  to 
educational  or  state  agencies,  there  may 
be  valid  reasons  why  construction  is  not 
completed  in  one  year.  Since 
governmental  agency  budgeting 
processes  are  generally  limited  to  one 
year  and  since  applications  may 
languish  at  the  Commission  for  years,  it 
is  difficult  to  authorize  expenditures 
immediately  upon  grant  of  an 
appUcation.  Also  weather  and  delays  in 
equipment  delivery  may  cause 
construction  delays  beyond  the  control 
of  the  permittee. 

9.  Many  commenters  opposed 
elimination  of  the  requirement  to  file 
financial  information  or  certification 
with  an  application.  The  general 
consensus  was  that  elimination  of  this 
requirement  would  open  the  floodgates 
for  fraudulent  (BMTD),  speculative 
(Pappas)  applications  and  engender  a 
land  rush  mentality  (DL&A).  Elimination 
of  this  requirement  will  also  sanction 
mass  filers  since  they  will  no  longer 
need  to  consider  their  ability  to  finance 
any  or  all  of  their  proposals.  The  NAB 
notes  that  although  the  Conmiunications 
Act  does  not  mandate  consideration  of 
financial  qualifications,  it  is  a  sound  and 
well  reasoned  policy.  Consideration  of 
financial  qualifications  reflects  a  policy 
that  the  allocation  of  scarce  resources 
under  government  control  should  not  be 
done  casually  and  that  construction 
permits  should  not  be  given  to  those  not 
having  the  financial  resources  to  utilize 
the  assigmnent  (NAB).  Moreover,  the 
use  of  a  strict  one  year  construction 
period  to  enforce  financial  requirements 
is  shortsighted  and  inefficient  in  terms 
of  administrative  costs  and  delays  in  the 
implementation  of  low  power  television 
and  television  translator  service.  The 
public  interest  in  implementing  a 
procedure  which  will  cause  delay  is 
questionable  (NAB).  Rocky  Mountain 
suggested  that  lowering  the  financial 
requirement  will  result  in  increased 
numbers  of  applications  being  filed  and 
will  cause  further  delays  in  processing. 
Furthermore,  Public 

Telecommunications  Facilities  Program 
applicants  will  be  disadvantaged  since 
they  must  still  certify  their  financial 
ability.  ACTS  recommends  that  rather 
than  eliminating  consideration  of 
financial  qualifications,  the  Commission 
should  more  strictly  enforce  its  existing 
financial  criteria.  Such  action,  it  is 
contended,  would  significanUy  reduce 
the  backlog  of  applications  and  do  much 
to  prevent  speculative  filings.  This 
action  would  be  especially  effective 
against  mass  filers.  Financial  scrutiny, 
even  on  a  random  basis,  would  do  much 
to  expedite  the  processing  of 
application^ 


iwiuamenej 


13.  North  Platte  Television.  Inc.  (North  Platte)       would  prompt  the  filing  of  more 
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10.  Separation  and  Priority  for 
Television  Translator  Applications.  The 
proposal  to  separate  the  processing  of 
low  power  television  and  television 
translator  applications  and  to  give 
television  translators  or  certain  types  of 
television  translators  a  priority  drew 
more  comments  than  any  of  the  other 
proposals.  The  majority  of  the 
commenters  supporting  this  proposal 
were  television  translator  licensees  and 
applicants,  educational  institutions  and 
full-service  television  licensees. 
Numerous  commenters  supported 
absolute  priorities  across  the  board  for 
television  translator  applications. 
Commenters  indicated  that  since  the 
percentage  of  pending  applicationx 
which  are  for  television  translators  is 
small  (1000  out  of  12.000)  it  would  not  be 
disruptive  or  burdensome  to  afford  them 
a  priority.  Lake  states  that  the  primary 
goal  of  the  television  translator  service 
is  to  bring  the  signals  of  full-servicA 
televisions  stations  to  rural  areas.  Low 
power  television  stations  do  not 
necessarily  contribute  to  this 
Commission  goal.  Also  low  power 
television  stations  have  no  obligations 
to  provide  any  local  programming  nor 
are  they  required  to  directly  serve  the 
needs  and  interests  of  their  licensed 
communities.  Lake  states  that,  based  on 
its  experience,  residents  of  rural  areas 
generally  prefer  television  translator 
service  over  low  power  television 
service  when  given  a  choice.  Many 
would  also  give  an  absolute  priority  to 
television  translator  applications  but 
only  after  a  threshold  showing  of  need 
for  the  facility  was  made.  Such  a 
showing  would  demonstrate  that  the 
translator  was  necessary  to  fill  gaps  in 
existing  service  areas,  to  provide  service 
to  shadowed  areas  or  to  bring 
programming  to  rural  or  underserved 
markets.  NAB  would  have  an  absolute 
priority  for  all  traditional  television 
translators  which  would  exclude 
stations  retransmitting  satellite-fed 
programming  outside  the  State  of 
Alaska.  It  is  argued  that  full-service 
television  stations,  which  are 
rebroadcast  by  television  translator 
stations,  have  public  interest  obligations 
that  are  absent  for  low  power  television 
stations.  Several  commenters  suggested 
that  processing  priorities  be  made 
retroactive  to  apply  to  all  pending 
apphcations  (ITS). 

11.  Many  educational  and  public 
television  licensees  supported  priorities 
for  educational  or  public  television 
translators  only.  SW&M  on  behalf  of 
numerous  public  broadcast  clients  has 
renewed  its  request  to  create  a 
reservation  system  for  public  broadcast 
television  translators  which  the 


Commission  denied  in  the 
Reconsideration  of  the  Low  Power 
Television  Report  and  Order,  53  RR2d 
1287  (1983).  SW&M  further  requests  a 
priority  for  any  public  broadcast 
applicant  proposing  conventional 
translator  operation  on  any  channel.  It  is 
contended  that  such  a  priority  is 
necessary  in  order  to  offset  the  present 
priority  given  to  new  commercial 
applicants  under  the  Commission's 
lottery  procedures.  SW&M  pointed  out 
that  an  applicant  for  a  new  translator 
which  is  also  the  liceiuee  of  other 
translators  or  a  full-service  station  is  at 
an  automatic  disadvantage  under  the 
Commission's  diversity  preference 
scheme  for  lottery  purposes.  Separate 
processing  is  necessary  in  order  to  allow 
the  orderly  planning  and  implementing 
of  state  wide  noncommercial 
educational  and  public  television 
systems.  KNME  would  give 
noncommercial  applicants  an  absolute 
priority  if  only  one  channel  is  available 
for  assignment  and  if  the  area  currently 
receives  no  public  television  translator 
service.  Rocky  Mountain  would  also 
give  an  absolute  preference  to 
translators  forced  to  change  channels 
because  of  the  commencment  of 
operation  of  a  full-service  television 
station.  Cohn  &  Marks,  filing  on  behalf 
of  a  group  of  educators,  would  prefer  the 
priority  to  be  limited  to  noncommercial 
educational  and  non-satellite  fed 
applicants. 

12.  Many  licensed  full-service  stations 
supported  a  priority  to  fill  in  their 
coverage  contours.  ITS  would  limit  the 
processing  preference  to  television 
translators  seeking  to  fill  in  the  full- 
service  station's  area  of  dominant 
influence  (ADI)  or  to  extend  service  to 
underserved  communities  [e.g.,  those 
with  two  or  fewer  full-service  television 
stations).  This  would  require  the 
submission  of  more  detailed  engineering 
and  coverage  contours.  MST  would 
effectuate  its  proposed  priority  for  fill-in 
television  translators  by  providing  for  a 
separate  window  for  fill-in  translator 
applications  followed  by  a  window  for 
all  other  television  translator  and  low 
power  television  applications.  Cohn  ft 
Marks  would  also  change  the  present 
diversification  disadvantage  that  a  full- 
service  station  has  when  trying  to  obtain 
a  translator  license  within  its  coverage 
area.  Cohn  &  Marks  would  give  the 
same  diversity  preference  to  a  fill-in 
translator  applicant  as  to  an  applicant 
for  new  low  power  television  service. 
CBB  recommends  a  priority  for  all 
television  translator  applications  but 
especially  for  those  located  within  the 
primary  station's  Grade  B  contour. 
DL&A  on  behalf  of  various  licensees  of 


noncommercial  educational  television 
stations  (PTV)  suggested  that  priority 
processing  should  be  given  to  television 
translatocapplications  which  would 
provide  or  maintain  a  first  PTV  service 
to  an  area,  or  which  would  fill  in  a 
problem  reception  area  within  a  ser\'ice 
area  of  an  existing  PTV  station.  These 
favored  applications  would  be  moved  to 
the  head  of  the  processing  line.  PTV 
translator  applications  would  also 
receive  a  priority  in  the  selection 
process,  but  this  priority  would  not 
apply  retroactively.  Williamette  would 
afford  a  retroactive  priority  to  all  fill-in 
translator  applications.  A  licensee 
which  was  granted  authority  due  to  a 
fill-in  priority  could  not  change 
programming  service  without  subjecting 
its  license  to  competing  applications. 
Ross  proposed  separate  priority 
processing  for  applications  to  construct 
television  translators  to  fill  in  the  Grade 
B  service  contour  of  the  primary  station, 
where  the  intended  service  area  of  the 
proposed  translator  is  within  the  Grade 
B  contour  of  no  other  full  power  facility. 
WPIX  would  designate  as  a  priority  all 
pending  and  future  new  or  major  change 
television  translator  applications  which 
seek  to  provide  service  to  presently 
underserved  areas  (two  or  less  full- 
service  stations)  or  to  fill  in  gaps  in  the 
coverage  contours  of  existing  full- 
service  stations.  WSTE  would  provide  a 
priority  for  television  translator 
applications  to  fill  in  the  Grade  B 
contour  of  the  originating  full-service 
station  and  for  all  television  translators 
in  Puerto  Rico.  Western  Slope  would 
give  a  priority  to  all  television  translator 
applications  proposing  service  to 
communities  that  are  located  within  the 
predicted  Grade  B  contour  of  less  than 
three  full-service  stations.  OKTV  would 
even  go  so  far  as  to  require  licensed 
television  translator  stations  to  be 
notified  of  all  pending  applications  for 
low  power  television  service  in  their 
area,  and  be  given  a  priority  on  that 
channel  Also  all  licensed  television 
translators  would  be  grandfathered  for 
new  applications  on  other  channels  at 
the  same  site. 

13.  Various  methods  were  proposed 
by  advocates  of  television  translator 
priorities  in  order  to  maintain  the 
integrity  of  the  processing  priority. 
Many  commenters  agreed  that  a 
subsequent  change  to  low  power 
television  service  by  a  television 
translator  that  had  been  licensed  with  a 
processing  priority,  should  be  classified 
as  a  major  change  and  subject  to 
competing  applications  (MST  and  NAB). 
Others  would  require  the  television 
translator  to  operate  as  a  translator  for 
a  specific  period  of  years:  generally  a 
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one  (Lake)  to  five  year  period  (May). 
BMTD  suggests  that  television 
translators  seeking  a  priority  be 
required  to  submit  written  consent  of 
the  station  to  be  rebroadcast. 
Commenters  advocating  priorities  for 
fill-in  translators  generally 
recommended  the  use  of  detailed 
engineering  studies  or  engineering 
affidavits  to  support  the  applicants' 
claims  (DL&A). 

14.  Commenters  opposing  separation 
or  a  priority  for  television  translator 
applications  generally  cited  the 
Commission's  own  pronouncement  in 
the  Low  Power  Television  Rule  Making 
as  supporting  the  need  for  and  public 
interest  in  developing  the  low  power 
television  service.  Low  power  television 
furthers  the  Commission  goal  of 
increased  diversity  and  provides  a 
unique  opportunity  for  increased  local 
television  service  (ACTS).  The  public 
policy  objective  of  promoting  diversity 
is  deeply  engrained  in  the  infrastructure 
of  electronic  media  regulation  and  is 
grounded  on  the  Constitution  itself 
(D}&B).  The  large  number  of  low  power 
television  applications  which  have  been 
filed  is  further  evidence  of  the 
tremendous  unsatisfied  demand  for  this 
service  (DJ&B).  If  the  Commission 
designates  television  translators  as  a 
priority  service  a  large  number  of  low 
power  television  applicants  would 
merely  switch  to  designate  their 
applications  as  television  translators. 
This  action  would  occur  even  if  a 
change  from  a  low  power  television  to 
television  translator  was  a  major  change 
or  other  limitations  applied.  Applicants 
would  still  apply  as  television 
translators  in  anticipation  of  a  later 
Commission  change  in  policy  or  as  mere 
speculators.  The  net  effect  would  not  be 
a  reduction  in  the  number  of  total 
applications  but  merely  a  change  in  their 
designation  from  low  power  television 
to  television  translator  (ACTS).  IBN 
argues  that  separate  priority  processing 
for  television  translators  is  merely  a 
way  for  the  large  established 
broadcasters  to  expand  and  prevent 
new  low  power  television  applicants 
from  competing  in  their  markets.  Local 
suggests  that  the  proposals  designed  to 
speed  up  the  processing  of  applications 
will  benefit  both  low  power  television 
applicants  and  television  translator 
applicants.  To  separate  these  two 
services  would  be  an  admission  by  the 
Commission  that  its  processing 
procedures  are  a  failure.  If  any  priority 
is  afforded  by  the  Commission,  it  should 
be  for  low  power  television  service 
which  is  more  flexible  and  responsive  to 
public  needs  than  is  television  translator 
service  (Local).  NILPTV  contends  that 


affording  a  processing  preference  for 
television  translators  would  thwart  two 
major  Commission  goals:  encouraging 
local  origination  programming  and 
encouraging  minority  and  female 
ownership  in  broadcasting.  NTA  states 
that  no  special  priority  for  television 
translator  applications  is  necessary  if 
the  Commission  adopts  a  national 
window  filing  period.  Alaska  also  feels 
that  a  window  approach  will  expedite 
the  processing  of  applications  without 
the  need  for  processing  priorities. 
Alaska  suggests  that  if  it  is  the 
rebroadcast  of  the  signal  of  a  full- 
service  station  which  is  the  key  to  its 
priority,  then  low  power  television 
stations  that  are  involved  in  rebroadcast 
should  be  entitled  to  the  same 
preference.  The  question  then  becomes 
how  much  rebroadcasting  of 
conventional  programming  is  necessary 
to  entitle  an  applicant  to  a  preference. 
Alaska  contends  that  the  Commission 
should  not  discriminate  against  one  kind 
of  programming  over  another.  Moreover, 
separation  of  services  would  cause  an 
applicant  to  choose  between  the 
expedited  processing  and  absolute 
priority  of  a  television  translator  and  the 
flexibility  to  respond  to  programming 
interests  of  a  low  power  television 
station.  Mitchell  urges  the  Commission 
to  adopt  a  priority  for  the  processing  of 
low  power  television  applications. 

15.  The  NPRM  &\30  solicited  other 
possible  alternatives  to  the  various 
proposals.  The  most  frequently 
requested  proposal  from  translator 
associations  was  for  the  Commission  to 
take  terrain  shielding  into  consideration 
when  calculating  interference  caused  by 
low  power  television  and  television 
translator  applications  (NTA).  It  was 
contended  that  the  Commission's  so 
called  "flat  earth"  policy  has 
contributed  greatly  to  the  problems  that 
beset  television  translator  applicants, 
especially  in  the  mountainous  regions  of 
the  country.  It  is  claimed  that  the 
Commission's  refusal  to  consider  terrain 
shelding  prevents  the  licensing  of 
television  translators  in  many  locations 
where  interference  in  fact  will  not  occur. 
Some  parties  would  have  the 
Commission  individually  consider  each 
claim  of  terrain  shielding.  Oregon  would 
have  regional  frequency  coordination 
committees  determine  when  interference 
.would  occur.  None  of  the  commenting 
parties  submitted  objective  criteria  for 
determining  the  effects  of  terrain 
shielding. 

16.  Another  frequently  suggested 
proposal  was  that  all  applicants  be 
required  to  submit  evidence  of  site 
availability.  KNME  would  require  that  a 
written  agreement  with  the  owner  of  an 


existing  tower  be  submitted  with  the 
application.  Local  would  require  a 
certification  that  authority  from  the  site 
owner  has  been  obtained.  It  is  , 

contended  that  if  evidence  of  site  ^ 

availability  would  be  required  of  all  j 

applicants,  the  number  of  applications 
filed  would  be  greatly  reduced  with  a 
resulting  increase  in  the  speed  of 
processing.  *: 

17.  Another  suggestion  was  that  all        ^ 
applicants  be  required  to  submit  an 
affidavit  of  publication  indicating  that 
notice  of  the  filing  of  the  application  has 
been  published  in  a  local  newspaper. 
Although  the  current  form  contains  a 
certification  that  the  applicant  will 
comply  with  $  73.3580  of  the 
Commission's  Rules  which  requires 
publication,  it  is  apparent  from  the 
comments  that  many  parties  do  not 
publish  as  required  (BMTD).  Some 
applicants  do  not  publish  until  after  they 
have  been  chosen  in  a  lottery.  Others 
may  never  publish,  since  the 
Commission  no  longer  requires  proof 
from  the  applicant  (NTA). 

18.  Other  comments  concerning  the 
classification  of  major  and  minor 
changes  to  low  power  television  and 
television  translator  stations  were  filed 
in  MM  Docket  No.  83-1377  which  dealt 
with  major  changes  to  certain  broadcast 
licenses  and  applications.  The  Report 
and  Order  in  MM  Docket  No.  8»-1377 
indicated  that  to  the  extent  these 
comments  addressed  issues  in  MM 
Docket  No.  83-1350,  they  would  be 
associated  with  that  docket  We  have 
reviewed  these  comments  and  they  do 
not  persuade  us  that  our  previous 
determination  of  what  constitutes  a 
major  change  should  be  reconsidered. 
Moreover,  we  find  that  these  comments 
are  outside  the  scope  of  this  rule 
making. 

19.  No  comments  were  received  on  the 
Initial  Regulatory  Flexibility  Analysis 
which  was  attached  as  Appendix  B  to 
the  NPRM. 

Statement  of  Conunissioner  Henry  M. 
Rivera  Concurring  in  Part 

October  17, 1984. 

Re:  Low  Power  Television  and  Television 
Translator  Service 

I  reluctantly  concur  in  that  part  of  this 
decision  that  does  not  designate 
translators  as  a  priority  or  separate 
class  of  service  for  processing 
purposes.  * 

Since  the  Commission  authorized  the 
low  power  television  service,  it  has  had 
several  opportunities  to  provide 
translator  service  to  areas  of  the  country 


'  See  Report  and  Order,  para*.  13-26. 
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that  lack  television  reception.*  The 
Commission  has  taken  the  position  that 
providing  a  priority  for  translators 
would,  among  other  things,  greatly 
diminish  origination  flexibility  for 
translators.^  Such  a  position  reflects  a 
lack  of  sensitivity  to  the  fact  that  to  the 
rural  citizen  with  no  television  service, 
any  service  now  is  much  more  useful 
than  service  later  that  might  be  superior 
because  of  origination  capacity. 

In  any  event  the  Commission  has 
now  procrastinated  to  such  an  extent 
that  anything  we  could  do  now  will  not 
make  up  for  the  years  of  service  to  nu-al 
ureas  that  was  lost.  To  the  contrary,  the 
Report  and  Order  states  that  attempting 
now  to  give  translators  priority  will  only 
exacerbate  the  delay.*  Given  that 
statement,  the  commitment  I  have 
received  from  the  Mass  Media  Bureau 
that  it  will  process  single  applications 
which  come  from  rural  areas  first  and 
the  Bureau's  assurances  that  rural 
translator  appUcants  will  be  less  likelv 
to  be  subject  to  mutually  exclusive 
applications  under  the  new  processing 
system.  I  feel  the  best  course  is  to 
concur.  If  I  were  writing  on  a  clean  slate. 
I  certainly  would  have  done  things 
differently. 
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INTERSTATE  COMMERCE 
COMMISSION  , 

49  CFR  Part  1057 

lEx  Parte  No.  MC-43  (Sub-15)| 

Elimination  of  Thirty  Day  Leasing 
Requh-ement 

AOENCv:  Interstate  Commerce 

Commission. 

action:  Final  rule. 


SUMMAfiY:  The  Commission  adopts  fmal 
rule  modifying  Part  1057  of  the 
Commission's  vehicle  leasing 
regulations  by  eliminating  the 
requirement  Uiat  equipment  be  leased 
for  a  minimum  duration  of  30  days  when 
operated  by  its  owner.  The  Motor 
Carrier  Act  of  1980  promotes  increased 
competition  to  meet  a  number  of 
important  goals,  among  them  fair  wages 
and  working  conditions,  productive  use 


'  For  example,  tiered  processinii  could  have 
included  evaluation  of  Tier  I  (rural)  app<ication« 
«rithout  regard  to  Tier  II  and  Tier  III  (urban) 
applications:  additionally,  at  leveral  points,  varioub 
commenlers  pled  with  the  Commission  to  maintain 
a  processing  distinction  between  translator  and 
LPrV  apphcanU. 

»  See  e^..  Report  and  Order,  paras  5. 14«i)d  17- 


28. 


*  Report  and  Oder.  para.  23. 


of  equipment,  and  meeting  the  needs  of 
shippers,  receivers,  and  consumers. 
Permitting  lessors  to  lease  equipment  for 
less  than  30  days  will  offer  the  potential 
for  increased  earnings  by  lessors  who 
now  find  themselves  party  to  a  30-day 
lease  with  no  freight  to  haul.  Such 
lessors  could  trip-lease  to  other  carriers 
EFFECTIVE  DATE:  This  decision  is 
effective  on  January  7. 1965. 
FOn  FURTMER  INF0MMAT10N  CONTACT 
R(il)fcrt  G.  Rothstein.  (202)  275-7912 

or 
Mary  Kelly.  (202)  275-7292 
SUPrLEMENTARV  MFONMATION:  Proposed 
rules  were  published  at  48  FR  39251. 
August  30. 1983:  comment  period 
extended  for  30  days  at  48  FR  44590. 
September  29. 1983. 

Additional  information  is  contained  in 
the  full  Commission  decision  which  is 
available  for  public  inspection  and 
copying  at  the  Office  of  the  Secretary. 
Interstate  Commerce  Commission,  or 
may  be  purchased  from  TS  Infosystems. 
Inc..  Room  2227,  Interstate  Commerce 
Commission  Building.  12th  St.  and 
Constitution  Ave.,  NW.,  Washington. 
DC  20423:  or  call  toll  free  (800)  424-5403. 
or  (202)  289-4357  in  the  Washington.  DC, 
metropolitan  area. 

EnvinMunental  and  Energy 
Considera  tioos 

We  adopt  the  preliminary  finding  in 
the  notice  that  this  action  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  or  conservation  of 
energy  resources.  No  specific  comments 
were  submitted  on  any  matter  indicating 
that  a  contrary  position  is  warranted. 
We  reaffirm  our  earlier  position  that  this 
rule  modification  will  improve  operating 
efficiency. 

Regulatory  Flexibility  Analysis 

The  rules  modifications  adopted  here 
will  confer  a  significant,  beneficial 
economic  impact  upon  lessors  of 
equipment  by  allowing  more  efficient 
equipment  utilization  during  periods 
when  their  equipment  might  not 
otherwise  be  used.  Authorized  carrier 
lessees  will  realize  a  benefit  in  that  they 
can  augment  their  equipment  with  that 
leased  for  less  than  30  days,  thus 
offering  improved  service  to  the  public. 
At  the  same  time,  they  will  be 
responsible  for  controlling  equipment 
only  for  the  precise  time  needed.  These 
advantages  to  the  lessee  should  benefit 
the  public  in  the  form  of  improved 
service  and  lower  rates.  The  rules 
modification  address  the 
congressionally-mandated  goal  of 
efficient  and  productive  utilization  of 
equipment  and  energy  resources,  and 


reaffirm  the  agency's  responsibility  to 
encourage  safe,  adequate,  and  efficient 
transportation. 

List  of  Subjects  in  49  CFK  Fart  1057 

Motor  carriers. 
Adoption  ot  Rules 

Accordingly,  we  adopt  the  revisions  to 
Title  49,  Pari  1057,  of  the  Code  of 
Federal  Regulations  as  described  in 
Appendix  B  to  this  decision. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10321  and  11107 
Hnd  5  U.S.C.  553. 

Decided:  Novetntier  27,  ism4 

By  the  Coinmission.  Chainnan  Taylor.  Viw 
Chairman  Andre.  Commissioners  Sterrett. 
Gradison  Simmons.  L.amboley.  and  Strpnio. 
lames  H.  Bayne. 

Sf(  re tary 

Appendix 

PART  1057— (AMENDED  I 

Pan  1057  of  the  Code  of  Federal 
Regulations.  Title  49,  is  amended  an 
follows: 

1.  Section  1057.2  is  amended  as 
follows: 

a.  Paragraph  (d)  is  revised  to  read  as 
follows: 

§1057.2    Definitions. 


(d)  Ovi-ner — A  person  (1)  to  whom  title 
to  equipment  has  been  issued,  or  (2) 
who.  without  title,  has  the  right  to 
exclusive  use  of  equipment,  or  (3)  who 
has  lawful  possession  of  equipment 
registered  and  licensed  in  any  State  in 
the  name  of  that  person. 

•  •  •  *  « 

b.  Paragraphs  (f)  and  (g)  are  removed. 

c.  Paragraphs  (h).  (i).  (j),  (k).  (1).  (m). 
(n).  and  (o)  are  redesignated  as 
paragraphs  (f).  (g).  (h).  (i).  (j),  (k),  (1),  and 
(m).  respectively. 

2.  Section  1057.11  is  amended  as 
follows: 

a.  Paragraph  (d)(1)  is  revised  to  read 
as  follows: 

§  1057.11     General  leasing  rsquirsments. 

•  *  «  •  • 

(d)  •  •  • 

(1)  The  authorized  carrier  shall 
prepare  and  keep  documents  covering 
each  trip  for  which  the  equipment  is 
used  in  its  service.  These  documents 
shall  contain  the  name  and  address  of 
the  owner  of  the  equipment,  the  point  of 
origin,  the  time  and  date  of  departure, 
and  the  point  of  final  destination.  Alsa 
the  authorized  carrier  shall  carry  paper* 
with  the  leased  equipment  during  its 
operation  containing  this  information 
and  identifying  the  lading  and  clearly 
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indicating  that  the  transportation  is 
under  its  responsibility.  These  papers 
shall  be  preserved  by  the  authorized 
carrier  as  part  of  its  transportation 
records.  Leases  which  contain  the 
information  required  by  the  provisions 
in  this  paragraph  may  be  used  and 
retained  instead  of  such  documents  or 

papers. 

«        •        »        •        * 

b.  Paragraph  (d)(2)  is  removed  and 
reserved  for  future  use. 

3.  Section  1057.12  is  amended  as 
follows: 

a.  Paragraph  (c)  is  removed. 

b.  Paragraph  (g)  is  revised  to  read  as 
follows: 

§10S7.12    Written  lease  aflreementa. 
*        •        •        •        • 

(g)  Payment  period— The  lease  shall 
specify  that  payment  to  the  lessor  shall 
be  made  within  15  days  after  submission 
of  the  necessary  delivery  docu''  ents 
and  other  paperwork  concerning  a  trip 
in  the  service  of  the  authorized  carrier. 


The  paperwork  required  before  the 
lessor  can  receive  payment  is  limited  to 
log  books  required  by  the  Department  of 
Transportation  and  those  documents 
necessary  for  the  authorized  carrier  to 
secure  payment  from  the  shipper.  The 
authorized  carrier  may  require  the 
submission  of  additional  documents  by 
the  lessor  but  not  as  a  prerequisite  to 
payment.  Payment  to  the  lessor  shall  not 
be  made  contingent  upon  submission  of 
a  bill  of  lading  to  which  no  excepUons 
have  been  taken.  The  authorized  carrier 
shall  not  set  time  limits  for  the 
submission  by  the  lessor  of  required 
delivery  documents  and  other 
paperwork. 
,        .        .        •        * 

c.  Paragraphs  (d).  (e).  (f).  (g),  (h).  (i). 
(j).  (k).  (1),  (m),  and  (n)  are  redesignated 
as  paragraphs  (c).  (d).  (e).  (f).  (g).  W- 1'), 
(j).  (k),  (1),  and  (m).  respectively. 

d.  The  reference  to  'paragraph  (d)llj 
in  the  newly  redesignated  paragraph 
(c)(3)  is  revised  to  read  "paragraph 
(c)ll)". 


e.  The  reference  to  "paragraphs  (e)- 
(I)"  in  the  newly  redesignated  paragraph 
(m)  is  revised  to  read  "paragraphs  (d)- 

4.  Section  1057.22  is  amended  as 

follows: 

a.  The  heading  and  paragraph  (6)  are 
revised  to  read  as  follows: 

§  1057.22  Exemption  for  prtvete  carrier 
leasing  sod  leasing  between  euthoriied 
carrier*. 

.         *        •        * 

(b)  The  lessor  must  own  the 
equipment  or  hold  it  under  a  lease. 


§1057.23    IRemovedl 

5.  Section  1057.23  is  removed. 

§  1057.24    I  Removed! 

6.  Section  1057.24  is  removed. 

§1057.25    IRemovedl 

7.  Section  1057.25  is  removed. 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Parts  561,  563,  570,  571,  and 
584 

[NaS4-M1] 

Net-Worth  Requirements  of  Insured 
Institutions 

Dated:  November  30, 1984. 

AQENCV:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Proposed  rule. 


summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  the  operating  head 
of  the  Federal  Savings  and  Loan 
,  Insurance  Corporation  ("FSUC  or 
"Corporation"),  is  proposing  to  amend 
its  regulations  pertaining  to  the 
minimum  net-worth  requirements 
applicable  to  all  institutions  the 
accounts  of  which  are  insured  by  the 
FSUC  ("insured  institutions").  The 
proposed  rule  would  result  in  the 
elimination,  through  a  straight-line 
amortization  over  five  years,  of  the 
authority  to  (1)  calculate  the  net  worth 
on  a  five-year-average  basis  (except  for 
institutions  having  $100,000,000  or  less  in 
assets  and  that  increase  their  liabilities 
at  a  rate  not  exceeding  15  percent)  and 
(2)  phase  in  the  requirement  over  a 
twenty-year  period.  The  determination 
of  the  net-worth  requirement  would  be 
changed  from  an  armual  basis 
calculated  at  the  beginning  of  the  year 
to  a  quarterly  basis  calculated  at  the 
end  of  each  calendar  quarter. 
Institutions  would  be  required  to  have 
the  minimum  necessary  amount  at  the 
end  of  the  quarter  rather  than  at  the  end 
of  the  year.  The  proposal  would  also 
impose  a  net-worth  requirement  equal  to 
a  percentage  of  any  quarterly  increase 
in  liabilities,  with  the  percentage 
varying  with  the  amount  of  growth: 
three  percent  of  any  liability  growth 
would  be  required  if  an  insured 
institution  grew  at  an  annual  rate  of 
fifteen  percent  or  less,  measured  from 
the  corresponding  calendar  quarter  of 
the  preceding  yean  four  percent  would 
be  required  on  quarterly  growth  if  the 


growth  was  at  an  annual  rate  between 
fifteen  percent  and  twenty-five  percent; 
and  five  percent  would  be  required  on 
quarteriy  growth  if  the  growth  was  at  an 
annual  rate  in  excess  of  twenty-five 
percent.  The  proposal  would  permit  an 
institution  to  reduce  the  amount  of  its 
net-worth  requirement  to  reflect  a 
quarterly  decrease  in  liabilities. 
Minimum  net  worth  would  continue  to 
include  two  percent  of  recourse 
liabilities  plus  twenty  percent  of 
scheduled  items.  An  additional  amount 
equal  to  ten  percent  of  certain  direct 
investments  would  also  be  included  in 
minimum  net  worth  under  the  proposal. 
The  Board  is  also  proposing  to  eliminate 
the  requirement  to  calculate  "statutory 
reserves"  as  a  percentage  of  insured 
deposits.  Instead,  compliance  with  the 
net-worth  requirement  would  be 
considered  sufficient.  The  Board  is  also 
proposing  to  require  institutions  with 
assets  in  excess  of  $100,000,000  to  obtain 
prior  approval  before  increasing 
liabilities  in  any  quarter  at  an  annual 
rate  in  excess  of  twenty-five  percent. 
This  proposal  is  in  furtherance  of  the 
rulemaking  pertaining  to  the  Board's  net- 
worth  requirements  initiated  by  the 
proposal  issued  by  the  Board  on 
February  15, 1984,  Resolution  No.  84-81 
(49  PR  6501.  February  22. 1984)  and  as 
such,  supersedes  that  proposal. 

The  Board  is  proposing  to  impose  a 
marginal  net-worth  requirement  on  the 
quarterly  growth  in  liabilities  because 
the  Board  believes  that  the  ability  to 
leverage  new  liabilities  beyond  33  to  1  is 
excessive.  The  Board  is  also  concerned 
that  the  excessive  growth  of  thrift 
institutions'  liabilities,  unsupported  by 
additional  net  worth,  increases  the  risk 
to  the  FSUC.  The  proposed  regulation 
would  not  necessarily  require 
associations  to  generate  new  net  worth 
to  support  net  additions  to  liabilities.  To 
the  extent  that  institutions  have  net 
worth  above  current  regulatory 
minimimis,  they  can  use  this  net  worth 
to  support  additions  to  liabilities.  The 
Board  believes  that  a  principal  problem 
faced  by  the  thrift  industry  is  the  rapid 
growth  of  thrift  institutions  which  do  not 
have  adequate  levels  of  capital  to 
support  that  growth.  This  problem  is 
seriously  exacerbated  by  current 
regulations  which  permit  thrifts  to  use  a 
five-year  averaging  formula  in 
calculating  their  minimum  net-worth 
requirements,  as  well  as  a  twenty-year 
phase-in  of  required  net  worth  for  new 


institutions.  Further,  the  Board  is 
concerned  that  the  current  lag  between 
the  date  of  calculation  and  the  date 
upon  which  the  requirement  is  to  be  met 
hampers  the  Board's  supervisory 
abilities.  If  the  proposed  amendments 
are  adopted  substantially  as  proposed, 
they  would  become  effective  for  any 
calendar  quarter  beginning  January  1, 
1985,  and  thereafter  calculated  and 
required  to  be  met  at  the  end  of  such 
quarter. 

DATE  Comments  must  be  received  by 
December  31. 1984. 

ADDRESS:  Director.  Information  Services 
Section,  Office  of  the  Secretariat. 
Federal  Home  Loan  Bank  Board.  1700  G 
Street.  NW..  Washington,  D.C.  20552. 
Public  comments  received  on  this 
proposal  and  materials  referred  to  in  the 
preamble  of  this  document  will  be 
publicly  available  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  S.  Monheit,  Attorney,  Office  of 
General  Counsel,  (202)  377-6448; 
Edward  Taubert,  Deputy  Associate 
Director.  Policy  Development.  Office  of 
Examinations  and  Supervision,  (202) 
377-6484;  or  Robert  J.  Pomeranz,  Policy 
Analyst,  Office  of  Policy  and  Economic 
Research.  (202)  377-«209.  Federal  Home 
Loan  Bank  Board,  at  the  above  address. 

SUFPI^MENTARY  INFORMATION:  The 

Gam-St  Germain  Depository  Institutions 
Act  of  1982  ("DIA").  Put).  L  97-320. 
amended  section  403(b)  of  the  National 
Housing  Act  ("NHA").  12  U.S.C.  1726(b). 
by  deleting  the  language  that  limited  the 
FSUC's  regulatory  authority  concerning 
adequate  reserves  to  requiring  reserves 
in  an  amount  no  greater  than  6  percent 
nor  less  than  3  percent  of  all  insured 
accounts  within  a  reasonable  time,  not 
exceeding  twenty  years.  The  DIA 
requires  all  insured  institutions  to 
"provide  adequate  reserves  in  a  form 
satisfactory  to  the  Corporation,  to  be 
established  in  accordance  with 
regulations  made  by  the  Corporation", 
12  U.S.C.  1726(b).  Thus,  the  DIA 
eliminated  (1)  the  reference  to  insured 
accounts  as  the  basis  of  the  calculation, 
(2)  the  percentage  range  that  previously 
limited  the  Board's  discretion  to  set 
reserve  requirements,  and  (3)  the 
direction  to  phase  in  the  requirement 
over  not  more  than  twenty  years,  and  it 
granted  the  FSUC  explicit  broad 
authority  over  reserVe  requirements  for 
all  insured  institutions. 
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Current  regulations.  Section  563.13  of 
the  insurance  Regulations  (12  CFR 
563.13  (1984))  sets  forth  a  "statutory 
reserve"  requirement  and  a  "minimum 
net  worth"  requirement  which  the  Board 
has  used,  in  part,  to  gauge  capital 
adequacy.  The  minimum  net-worth 
requirement  differs  from  the  statutory- 
reserve  requirement  in  that  net  worth  is 
calculated  as  a  percentage  of  total 
liabilities  rather  than  as  a  percentage  of 
insured  accounts,  and  the  calculation  of 
minimum  net  worth  includes  two 
percent  of  recourse  liabilities  and 
twenty  percent  of  scheduled  items.  Both 
the  minimum  net-worth  requirement  and 
the  statutory-reserve  requirement  permit 
institutions  to  calculate  liabilities  and 
deposits,  respectively,  by  averaging  the 
past  fiscal  year  %vith  the  preceding  four 
fiscal  years  (a  procedure  known  as 
"five-year  averaging").  Also,  institutions 
that  have  not  reached  their  twentieth 
anniversary  of  insurance  are  permitted 
to  phase  in  the  net-worth  and  statutory- 
reserve  requirements  by  multiplying 
three  percent  of  habilities  and  deposits, 
respectively,  by  a  fraction  the  numerator 
of  which  is  the  number  of  consecutive 
years  of  insurance  and  the  denominator 
of  which  is  twenty  (a  process  known  as 
the  "twenty-year  phase-in"). 

In  the  rulemaking  proceeding 
concerning  reserve  requirements  and 
other  policies  pertaining  to  insurance  of 
accounts  of  de  novo  institutions 
(proposed:  Board  Res.  No.  83-606,  48  FR 
51,270  (Nov.  10, 1983);  final:  Board  Res. 
No.  83-653,  48  FR  54.320  (Dec.  2, 1983)), 
the  Board  found  sufficient  cause  to 
require  de  novo  institutions  to  have 
statutory  reserves  and  net  worth  equal 
to  at  least  seven  percent  of  insured 
deposits  and  liabilities,  respectively,  for 
the  first  full  fiscal  year,  with  the 
requirement  gradually  decreasing  to 
three  percent  of  deposits  and  liabilities, 
respectively.  The  Board  noted  in  the 
preambles  of  both  the  proposed  and 
final  rules  that  it  wrauld  continue  to 
review  the  statutory-reserve  and  net- 
worth  requirements  and  other  areas  of 
concern  relating  to  existing  institutions. 

February  proposal.  On  February  15, 
1964.  the  Board  proposed  a  revision  of 
the  statutory-reserve  and  net-worth 
requirements  of  insured  institutions 
other  the  de  novo  institutions  (Board 
Res.  No.  84-81,  49  FR  6.501  (February  22, 
1984),  hereafter  referred  to  as  the 
"February  proposar*).  The  Board 
expressed  concern  that  the  recent  rapid 
growth  of  many  insured  institutions  had 
markedly  reduced  the  capital  coverage 
in  an  industry  that  has  experienced 
chronic  capital  deficiencies.  Further,  the 
Board  noted  that  recent  changes  in 
federal  and  many  state  laws  had 


significantly  widened  the  investment 
powers  of  federal  and  state-chartered 
institutions,  permitting  investment  in 
areas  in  which  insured  institutions  have 
little  experience.  The  Board  concluded 
that  the  ability  of  insured  institutions  to 
increase  significantly  their  liability  base 
without  adequate  capital,  combined 
with  the  increased  risks  as  a  result  of 
the  DIA  and  dianges  to  a  number  of 
state  laws,  had  materially  increased  the 
risk  exposure  of  the  FSUC.  Therefore, 
the  Board  proposed  a  number  of 
revisions  to  strengthen  the  capital 
adequacy  of  thrift  institutions  insured  by 
the  FSUC. 

Specifically,  the  February  proposal 
incorporated  three  major  changes  to 
address  there  concerns.  First  a 
requirement  was  proposed  to  maintain 
net  worth  at  three  percent  on  any 
increase  in  Habilities  incurred  after 
December  31. 1983.  This  action  would 
limit  leveraging  of  new  habilities  to  33  to 
1.  All  institutions  (other  then  de  novo 
institutions]  would  multiply  increases  in 
liabilities  between  December  31. 1983. 
and  the  date  of  calculation  by  three 
percent.  De  novo  institutions  that  had 
not  reached  the  three-pert«nt 
requirement  would  continue  to  calculate 
minimum  net  worth  as  required  under 
the  existing  rule,  which  does  not  permit 
five-year  averaging.  Institutions 
experiencing  no  growth  in  liabilities 
would  not  be  adversely  affected  by  the 
proposal.  Institutions  experiencing  a 
decrease  in  liabilities  after  December  31, 
1983.  would  be  treated  as  if  they  had 
experienced  no  growth. 

Second,  the  February  proposal  would 
gradually  eliminate  five-year  averaging 
and  the  twenty-year  phase-in.  Five-year 
averaging  would  be  eliminated  by 
gradually  reducing  the  number  of  fiscal 
years  which  could  be  averaged.  For 
example,  assuming  that  an  institution 
chose  to  use  this  technique,  it  would 
average,  in  the  first  fiscal  year  following 
September  30. 1984,  the  liabilities  in 
fiscal  years  1983, 1982. 1961, 1960,  and 
1979.  In  the  next  fiscal  year,  the 
institution  would  average  fiscal  years 
1983  through  1980.  In  the  third  year,  it 
would  average  fiscal  years  1963  through 
1981.  Finally,  in  the  fourth  year,  the 
institution  would  average  fiscal  years 
1963  and  1982.  Thereafter,  averaging 
would  not  be  permitted.  The  twenty- 
year  phase-in  would  be  gradually 
eliminated  by  permitting  gualified 
institutions  to  apply  this  procedure  only 
to  pre-December  31. 1983.  levels  of 
liabilities.  Any  increase  in  liabilities 
after  that  date  would  be  multiplied  by 
three  percent.  An  institution  having 
received  approval  for  insurance  of 
accounts  prior  to  November  3. 1963. 


however,  would  continue  to  multiply 
three  percent  of  pre-December  31. 1983. 
liabilities  by  a  fraction  the  numerator  of 
which  is  the  number  of  consecutive 
years  of  insurance  and  the  denominator 
of  which  is  twenty,  unitl  the  institution 
reaches  the  twentieth  anniversary  of 
insurance  of  accounts.  Once  all 
institutions  insured  prior  to  November  3, 
1983  reach  the  twentieth  anniversary  of 
insurance  of  accounts,  the  phase-in 
would  be  entirely  eliminated. 

Third,  the  Board  proposed  to 
eliminate  the  "statutory  reserve"  test  of 
12  CFR  563.13(a)  The  DIA  amendment 
indicates  that  Congress  no  longer 
intends  to  restrict  the  Board  to  imposing 
a  capital  adequacy  standard  based  upon 
insured  deposits.  The  Board  believes 
that  the  minimum  net-worth  standard  is 
a  more  reliable  guage  of  capital 
adequacy  because  it  is  calculated  upon 
total  liabilities,  not  merely  insured 
deposits.  This  amendment  would  also 
alleviate  the  burden  of  calculating  two 
measures  of  capital  adequacy  that  are 
largely  duplicative.  Therefore,  the  Board 
proposed  to  make  compliance  with  the 
minimum  net-worth  requirement 
sufficient  for  compliance  with  the 
reserve  requirement  of  403(b)  NHA. 
State  requirements  tied  to  the  reserve 
requirement  of  403(b)  would  be  met  by 
compliance  with  the  proposed  net-worth 
requirement. 

Comments  oo  Net-Worth  Proposal 

The  Board  received  199  public 
comments  in  response  to  its  proposal. 
The  majority  (143)  of  the  comments 
were  submitted  by  thrift  institutions.  Of 
the  remaining  comments,  seventeen 
comments  were  received  from  trade 
associations,  one  each  from  a  state 
r^ulator,  a  member  of  Congress,  a  law 
firai,  and  a  federal  financial  regulatory 
agency,  two  letters  were  received  from 
other  entities,  including  financial  groups, 
and  33  letters  were  received  from 
interested  individuals.  Most  (184)  of  the 
commenters  opposed  the  Board's 
proposed  rule.  However,  158 
commenters  did  express  the  view  that 
the  net  worth  of  insured  institutions.- 
should  be  increased,  but  indicated 
reservations  regarding  the  timing  or 
approach  of  the  proposal  and  suggested 
alternatives.  The  Board  has  carefully 
reviewed  these  comments  on  the  net- 
worth  proposal,  which  are  discussed 
more  fully  below. 

Discussion  of  Issues  Raised  by 
Commenters.  Many  commenters 
indicated  that  the  net-worth  proposal 
would  effectively  eliminate  a  substantial 
amount  of  the  "excess"  net  worth  of  the 
thrift  industry,  and  adversely  affect  a 
substantial  number  of  thrifts.  While  the 
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Board  is  cognizant  of  these  concerns,  it 
has  become  obvious  that  the  relative 
laxity  of  the  present  net-worth 
requirements  actually  encourages 
tremendous  growth  supported  by 
inadequate  levels  of  reserves  or  capital. 
Several  years  ago.  the  Board  lowered 
the  regulatory  net-worth  requirements  to 
encourage  and  support  the  restructiuing 
of  asset/liability  portfolios  of  thrifts  in 
order  to  reduce  the  sensitivity  of  the 
industry  to  interest-rate  fluctuations. 
That  approach  was  appropriate  when 
interest-rate  risk  was  the  predominant 
concern  of  the  industry.  However,  the 
recent  deregulation  of  both  assets  and 
habilities  of  thrift  institutions  has 
removed  the  traditional  limitations  on 
risk-taking  and  has  made  adjustable- 
rate  mortgages  widespread.  In  this  new 
environment,  it  has  become  increasingly 
obvious  that  credit  risk  is  at  least  as 
serious  a  concern  to  the  industry  as 
interest-rate  risk.  Accordingly,  insured 
institutions  and  the  FSLIC  must  take 
steps  to  obtain  and  retain  sufficient 
capital  to  offset  this  exposure. 

Growth,  Profitability,  and  Viability. 
Several  commenters  argued  that  the 
changes  in  the  proposed  regulation 
would  limit  the  growth  and  profits  of  a 
majority  of  institutions,  since  all  new 
growth  would  have  to  be  earned,  and 
most  institutions  would  not  be  able  to 
generate  a  sufficient  spread  to  cover  the 
increased  net-worth  requirement.* 
Additionally,  a  few  commenters 
believed  that  thrifts  would  lose  their 
customer  base  if  they  had  to  stop 
growing.  While  the  Board  is  sensitive  to 
these  concerns,  it  is  persuaded  that  an 
increase  in  the  capital  base,  in  fact, 
supports  well-planned  growth  and 
prosperity  of  the  industry,  and  that 
institutions  weakened  by  growth 
without  an  adequate  reserve  cushion 
present  inordinate  risks.  Numerous 
economic  and  Bnancial  studies  indicate 
that  capital  serves  Hve  functions  for 
financial  institutions:  (1)  Absorbs  losses 
so  that  an  institution  can  continue  to 
operate  in  times  of  financial  difficulty; 
(2)  supports  growth,  (3)  serves  aa  a 
barrier  to  imprudent  investment 
decisions,  (4)  acts  as  a  source  of 
additional  protection  to  depositors 
during  less  favorable  economic  periods, 
and  (5]  enhances  pubhc  confidence. 
Further,  capital  serves  as  additional 
protection  to  the  FSUC  by  offsetting 
losses  which  would  otherwise  have  to 
be  borne  by  the  FSLIC.  Thus,  the 
establishment  and  maintenance  of  an 
adequate  net-worth  base  for  the  thrift 
industry  promotes  long-term 
profitabihty  and  prudent  growth.  Only 
with  a  sufficient  capital  base  can  the 
thrift  industry  continue  to  manage 


effectively  its  asset/liability  mismatches 
and  simultaneously  improve  its  position 
in  the  financial  arena. 

Several  commenters  expressed 
concern  that  the  proposal  would  present 
an  insurmountable  obstacle  to  growth  in 
a  rising  interest-rate  scenario  because 
an  institution  with  net  worth  at  or  below 
the  current  regulatory  level  would  be 
required  not  only  to  earn  the  requisite 
three  percent  on  "new  liabilities"  but 
also  to  offset  any  "drag"  that  the  rise  in 
rates  would  impose  upon  pre-existing 
liabilities.  The  Board  believes  that 
inadequacy  of  the  j)resent  capital 
requirements  mandates  the  prudent  and 
gradual  increase-of  regulatory  net-worth 
requirements.to  mitigate  the  additional 
credit  risk  caused  by  the  exercise  of 
expanding  investment  authority  and  any 
increased  interest  risk  if  inflation 
increases.  Moreover,  the  "marginal  net  . 
worth"  approach  is  sensitive  to  the 
difference  between  the  increased 
sophistication  in  the  management  of 
interest-rate  spread  (which  should  be 
part  of  every  plan  for  acquisition  of  new 
assets  and  liabilities  being  placed  on  a 
thrift's  books)  and  the  management 
decisions  made  prior  to  deregulation.  In 
sum,  the  Board  recognizes  the 
inflexibility  in  part  of  the  existing  thrift 
portfolio,  but  believes  that  an  increase 
in  the  net-worth  base  of  the  industry  is 
necessary  to  provide  additional 
protection  to  the  FSUC  insurance  fund. 
to  serve  as  a  cushion  against  losses 
incurred  by  institutions,  and  to  maintain 
public  confidence.  Taken  in  conjunction 
with  the  Board's  recent  actions  directed 
at  improved  asset/liability  management. 
the  industry  as  a  whole  should  be  in  a 
better  position  to  exist  in  a  volatile 
interest-rate  environment. 

Restructuring  Effects.  Many 
commenters,  primarily  thrift  institutions, 
supported  a  delay  in  implementation  to 
accommodate  the  restructuring  taking 
place  in  the  industry.  Proponents  of 
delayed  implementation  stressed  that  by 
limiting  growth,  the  proposal  would 
hinder  restructuring  which  is  essential  to 
mitigate  thrift  maturity  mismatch 
problems.  A  number  of  comments 
emphasized  that  more  time  was 
necessary  to  utilize  the  new  asset 
flexibility  provided  by  deregulation, 
ultimately  enabling  insured  institutions 
to  meet  increased  net-worth 
requirements  at  a  later  date.  Still  others 
suggested  that  recent  regulatory  actions, 
such  as  the  new  requirements  for  de 
novo  institutions,  may  negate  the  need 
for  the  proposed  regulation.  Finally, 
commenters  indicated  that  the  proposed 
regulation  would  shift  the  emphasis 
from  restructuring  to  maintaining 
current  earnings  to  meet  net-worth 


requirements  and  would  require 
extensive  amendment  of  business  plans. 
In  this  regard,  commenters  contended 
that  the  proposal  would  result  in 
increased  service  fees  and  an  undue 
emphasis  is  on  maximizing  returns  on 
investments  in  order  to  generate  the  net 
return  on  assets  to  meet  the  proposed 
net-worth  requirements,  thereby 
increasing  the  level  of  risk  to  the 
institution  and  ultimately  the  FSUC. 

While  the  Board  recognizes  that 
institutions  in  existence  prior  to  1980 
need  some  growth  in  order  to  restructure 
their  interest-rate  gap  and  to  build  a 
new  asset  base,  the  proposed  regulation 
will  allow  prudent  growth.  It  is  well 
docimiented  that  not  all  institutions  are 
using  growth  to  restructure  in  a  prudent, 
safe  and  sound  marmer.  In  fact,  some 
institutions  are  growing  so  rapidly  that 
the  management  of  such  institutions  is 
finable  to  make  prudent  investment 
decisions  or  to  implement  proper 
underwriting  techniques  in  order  to 
ensure  the  acquisition  of  sound  assets. 
An  institution  that  cannot  support  its 
growth  with  an  accompanying  increase 
to  net  worth  is  not  really  curing  its 
asset-structure  problems,  but  merely 
deferring  them  by  front-loading  the 
income  associated  with  growth,  to  the 
longterm  detriment  of  the  institution. 
The  Board's  review  indicates  that  the 
new  asset  base  of  thrift  institutions, 
attained  through  rapid  growth  over  the 
past  few  years,  has  not  necessarily 
deceased  the  risk  to  the  insurance  fund 
but,  in  fact,  has  often  increased  that 
risk. 

Moreover,  the  Board  believes  that  the 
proposed  tightening  of  net-worth 
requirements  and  the  linkage  of  an 
acceptable  level  of  net  worth  to  growth 
would  not  inhibit  or  delay  institutions 
from  using  prudent  growth  to  restructure 
their  asset  portfolio.  The  Board's 
research  (described  in  detail  below) 
indicates  that  substantial  restructuring 
(from  fixed-rate  mortgages  to 
adjustable-rate  mortgages]  can  be 
accomplished  within  the  next  five  years 
utilizing  a  growth  rate  of  15  percent. 

Accordingly,  while  the  Board  supports 
the  restructuring  efforts  of  the  industry 
as  a  whole  and  recognizes  that  interest- 
rate  gap  management  is  an  effective  tool 
to  protect  insured  institutions  and 
ultimately  the  FSUC  from  interest-rate 
spread  risks,  it  has  preliminarily 
concluded  that  such  restructuring 
without  adequate  capital  does  not 
adequately  protect  the  FSUC  from 
increasing  credit  risk  as  a  consequence 
of  thrifts  operating  in  a  deregulated 
environment.  The  restructuring  efforts  of 
many  rapidly  growing  institutions  have 
resulted  in  investments  of  a  highly 
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speculative  nature,  greatly  increasing 
the  credit  risk  to  the  FSUC.  The  Board 
believes  that  increasing  the  capital 
requirement  for  thrift  institutions  would 
provide  the  FSUC  with  necessary 
additional  protection  in  a  deregulated 
environment.  Furthermore,  matching  the 
expansion  of  an  institution's  asset  and 
liability  portfolio,  regardless  of  size, 
with  a  marginal  contribution  to  net 
worth  establishes  a  realistic  equity 
stake  by  the  owners  in  the  institution, 
and  therefore  serves  as  an  important 
form  of  market  discipline. 

Effect  on  Housing  Role.  Other 
concerns  raised  by  the  comments 
focused  on  the  likelihood  that  thrifts 
would  be  forced  to  focus  on  non- 
housing-related  investments  such  as  real 
estate,  commercial  and  consumer 
lending  to  support  the  requirement  that 
all  growth  must  be  matched  by  higher 
capital  levels.  As  discussed  more  fully 
below,  this  contention  ignores  the  fact 
that  (1)  the  regulation  would  allow 
prudent  growth,  and  nondirect 
investments  (e.g.,  ARMs)  can  fund 
growth  without  undue  risk,  (2)  a 
significant  majority  of  thrift  institutions 
possess  substantial  "excess"  net  worth 
which  can  offset  increases  in  liabilities, 
(3)  additional  net  worth  can  be  obtained 
through  access  to  the  capital  markets, 
and  (4)  an  institution  which  cannot 
support  its  growth  with  prudent  reserves 
should  not  grow.  The  Board  believes 
that  a  profitable,  well-managed, 
appropriately  diversified  and 
sufficiently  capitalized  thrift  institution 
is  better  able  to  provide  a  substantial 
and  stable  source  of  home  financing  to 
the  public  than  an  institution  that  does 
not  have  sufficient  capital  to  cushion 
potential  losses. 

Disparate  Effect  on  Mutual  and  Stock 
Institutions.  Some  commenters 
suggested  that  the  proposal  would  have 
a  particularly  significant  effect  on 
mutual  institutions,  presumably  because 
of  a  lack  of  access  to  the  capital 
markets,  and  thus  would  encourage 
more  stock  conversions.  The  Board, 
however,  is  not  persuaded  by  that 
argument.  First,  earning  can  support 
^  prudent  growth.  Second,  for  institutions 
that  require  substantial  capital  infusions 
to  support  their  growth,  conversions  are 
appropriate.  While  the  Board  continues 
to  take  steps  to  facilitate  the  mutual-to- 
stock  conversion  process,  it  also  realizes 
that  mutual  institutions  are  a  significant 
element  of  the  thrift  industry  and 
comprise  approximately  65  percent  of  all 
insured  institutions.  Third,  mutuals  can 
use  the  capital  markets  through  the 
issuance  of  subordinated  debentures 
and  mutual  capital  certificates. 
Moreover,  while  stock  institutions  have 


raised  substantial  amounts  of  capital 
during  the  last  few  years,  the  Board's 
supervisory  experience  indicates  that 
many  stock  institutions  have  employed 
that  capital  to  grow  to  or  past  the  levels 
which  can  be  adequately  supported  by 
their  net  worth.  Board  studies 
demonstrate  that  stock  institutions  with 
a  net  worth  greater  than  three  percent 
grew  more  than  60  percent  between 
June,  1983,  and  June,  1984,  as  compared 
to  a  growth  rate  of  approximately  11     t 
percent  for  mutuals  during  the  same 
period.  Stock  institutions  with  net  worth 
of  less  than  three  percent  grew 
approximately  50  percent  between  June. 
1983,  and  June,  1984,  while  mutual 
institutions  with  similar  net-worth  levels 
grew  approximately  16  percent.  Another 
study  shows  that  approximately  the 
same  percentage  of  mutual  and  stock     ' 
institutions  have  relatively  equivalent 
levels  of  net  worth  up  to  five  percent  of 
liabilities.  Accordingly,  the  Board  has 
concluded  that  the  proposal  is  not 
particularly  inimicable  to  the  interests  of 
mutual  institutions. 

Other  commenters  expressed  concern 
about  the  effect  of  higher  net-worth 
requirements  on  the  raising  of  capital  by 
stock  institutions  in  the  public  market 
since  the  proposal  limits  a  thrift's 
leveraging  possibilities.  The  leveraging 
factor  was  labeled  "the  most  attractive 
feature  of  stock  thrift  institutions  to 
investors."  In  response,  the  Board 
believes  that  this  approach  toward 
investment  in  thrift  institutions  leads  to 
the  use  of  institutions  to  fund 
speculative  and  risky  ventures  in  which 
the  FSUC,  rather  than  individuals 
contributing  risk-capital,  is  intended  to 
absorb  the  losses.  This  is  supported  by 
studies  which  have  indicated  that 
capital  in  financial  institutions  should 
serve  as  a  barrier  to  imprudent 
investment  decisions.  Thus,  to  the 
extent  that  the  proposal  would 
discourage  those  investors  seeking  only 
highly  leveraged  investment 
opportunities,  the  Board  believes  that 
the  proposal  is  appropriate.  Adequately 
capitalized,  well-managed  thrift 
institutions  should  be  considered  an 
attractive  and  sound  investment  in  the 
public  market. 

Industry  Consolidation.  Several 
commenters  expressed  the  view  that 
more  mergers  between  thrifts  with  net- 
worth  problems  and  institutions  with 
excess  net  worth  would  occur  as  the 
result  of  the  proposal.  Although  the 
Board  does  not  anticipate  a  greater 
number  of  voluntary  or  supervisory 
mergers  as  a  result  of  the  promulgation 
of  a  higher  net-worth  requirement,  it 
welcomes  the  submission  of  any 
empirical  data  by  commenters  on  the 


revised  proposal  addressing  this 
contention.  One  commenter  requested 
that  the  Board  provide  some  type  of 
forbearance  for  a  limited  period  of  time 
for  the  resulting  institution  in  a  merger 
involving  purchase  accounting,  since  the 
net  worth  of  the  acquired  institution 
disappears.  The  Board  has  addressed 
this  point  in  its  revised  proposal,  which 
is  discussed  below. 

Competitive  Concerns.  Other 
commenters  opined  that  the  proposal 
would  interfere  with  the  ability  of  thrift 
institutions  to  compete  with  commercial 
banks  and  other  financial  institutions. 
The  Board  believes  that  this  comment 
ignores  several  obvious  factors  and  is. 
therefore,  without  merit.  At  present, 
commercial  banks  are  subject  to  a  much 
more  stringent  capital  requirement,  so 
that  those  institutions  have  far  more 
limited  leveraging  possibilities  than 
insured  institutions.  In  fact,  the  federal 
bank  regulatory  agencies  have  proposed 
regulations  or  guidelines  which  would 
increase  those  levels  (see  later 
discussion).  Further,  commercial  banks 
are  required  to  utilize  generally 
accepted  accounting  principles,  rather 
than  the  more  permissive  regulatory 
accounting  principles  that  insured 
institutions  may  use.  Finally,  it  should 
be  noted  that  the  thrift  industry 
aggregate  growth  rate  from  June,  1983  to 
June,  1984  was  19  percent,  whereas 
domestic-chartered  commercial  banks 
during  this  period  had  an  annual  growth 
of  approximately  11.3  percent.  Given 
these  considerations,  the  Board  does  not 
believe  that  the  relatively  modest 
tightening  that  would  be  imposed  by 
either  the  initial  proposal  or  the 
reproposal  (see  later  discussion]  would 
adversely  affect  the  ability  of  thrifts  to 
compete  with  commercial  banks. 

With  respect  to  other  financial 
institutions  that  are  not  federally 
insured,  thrifts  do  have  some 
competitive  advantages.  Thrift 
institutions  are  partially  insulated  from 
free-market  discipline  with  respect  to 
obtaining  funds  for  investments.  For 
instance,  a  thrift  institution,  unlike  non- 
federally-insured  institutions,  may 
borrow  on  a  long-term  basis  for  up  to  20 
years  from  its  Federal  Home  Loan  Bank 
at  market  rates  and  can  attract  insured 
deposits  at  or  below  market  rates, 
regardless  of  its  financial  condition  or 
net-worth  level. 

The  Board  agrees  with  the  other 
federal  regulators  of  financial 
institutions  that  the  capital  base  of 
federally  insured  financial  institutions 
must  be  increased  in  order  to  maintain 
public  confidence  during  times  of 
intense  competition  for  financial 
services,  to  offset  risks  resulting  from 
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deregulation  and  to  counter  the  FSUCs 
losses  from  defaulting  financial 
instituiona. 

FactuaJ  Basis.  Several  commenters 
suggested  that  the  proposal 
inappropriately  penalized  all  thrifts, 
especially  those  with  a  conservative 
asset/liability  management  strategy, 
because  of  a  relatively  small  number  of 
problem  institutions  whose  troubles 
resulted  from  the  imprudent  investment 
of  brokered  funds.  The  Board,  however, 
disagrees  with  that  contention.  For 
example,  the  FSUC  reserves-to-deposit 
ratio,  whidi  peaked  at  2.12%  in  197a  has 
declined  to  0.92  percent  by  September. 
1984.  When  the  shrinking  reserves-to- 
deposit  ratio  is  coupled  with  the 
heightened  risks  to  the  industry 
emanating  from  increased  participation, 
for  example,  in  acquisition,  development 
and  constructioa  lending,  as  well  as 
other  high-yield/high-risk  ventures,  a 
gradual  program  to  upgrade  required 
levels  of  net  worth  is  entirely 
appropriate  for  all  insured  institutions. 

Some  commenters  contended  that 
thrift  institution  failures  are  the  result  of 
maturity  mismatches  of  assets  and 
liabilities  and  not  from  asset  problems. 
However,  data  developed  by  the  Board's 
staff  indicate  that  there  is  a  disturbing 
increase  in  number  and  correlation  of 
failures  due  to  imprudent  credit  risks 
fueled  by  excessive  growth.  For 
example,  of  21  assistance  cases  handled 
by  the  FSLIC  in  1984. 13  have  been 
categorized  as  asset-quality  problems. 

Altenative  SahitiaBS 

As  noted  above,  several  of  the 
comments  to  the  Boanf  s  proposal  also 
included  approaches  to  address  the 
capital  inadequacy  of  thrift  institutions. 

1.  Case-by-Case  Supervision.  A  few 
commenters  suggested  that  the  problems 
addressed  by  the  proposed  regulation 
could  best  be  resolved  on  a  case-by- 
case  basis  utilizing  existing  or  possibly 
expanded  supervisory  authority.  These 
commenters  argued  that  attention 
should  be  fbcused  specifically  on 
abusive  practices  and  supervisory  cases. 
The  regulation  was  seen  as  unfair  to 
those  operating  in  a  safe  and  sound 
manner.  It  was  generally  felt  that  growth 
coaM  be  controlled  by  increased 
supervisory  and  monitoring  programs, 
including  the  possible  use  of  monthly 
reportmg.  The  Board  has,  in  fact,  taken 
several  steps  to  strengthen  its  ability  to 
supervise  and  monitor  the  activities  of 
insured  institutions  and  to  modernize 
the  examination  process.  Additionally, 
the  Board  developed  legislation  to 
increase  its  enforcement  powers,  which 
was  introduced  in  the  last  Congressional 
session.  The  Board  believes,  however, 
that  these  efforts  akme  are  insufficient 


to  deal  with  the  tremendous  growth  of 
the  industry  as  the  result  of  the 
deregulation  of  interest  rates  and 
broader  investment  powers  and 
concomitant  increased  risk  to  the  FSLIC 

2.  Limited  Focus  on  Fast-Growing 
Institutions.  Some  commenters 
suggested  that  the  scope  of  the 
regulation  should  be  restricted  to 
institutions  that  represent  a  risk  to  the 
industry  and.  accordingly,  increased  net- 
worth  requirements  should  apply  only  to 
institutions  experiencing  rapid  growth. 
Several  commenters  noted  that  the  rapid 
growth  of  the  thrift  industry  has  resulted 
in  a  decrease  in  public  confidence  in  the 
industry  and  the  overpricing  of  deposits 
and  underpricing  of  mortgage  loans. 
These  practices  can  unfortunately  have 
the  undesirable  effect  of  forcing 
otherwise  conservative  thrifts  to  match 
those  rates  or  realize  a  loss  of  their 
market  share.  In  response,  the  Board 
reiterates  its  view  that  all  growth  should 
be  earned  or  supported  by  an  adequate 
net-worth  base,  but  notes  that  its  new 
proposal  would  tailor  net-worth 
requirements  to  levels  of  prospective 
liability  growth. 

3.  Variable-Rate  Premiums.  A  few 
commenters  recommended  that  the 
Board  raise  the  FSLIC  insurance 
premiums  or  implement  a  variable-rate 
insurance  premium  based  on  risk-based 
insurance-premium  structure  in  its 
recent  legislative  proposal  In  order  to 
address  the  immediate  concerns  about 
the  inadequacy  of  the  industry's  capital 
base,  however,  the  Board  supports  a  net- 
worth  requirement  linked  to  growth. 

4.  Modifications  to  Board  Proposal 
One  state  regulator  recommended  that 
the  Board  increase  the  overall  net-worth 
requirement  to  four  or  five  percent  of 
total  habilities  and  eliminate  the 
provisions  for  Rve-year  averaging  and 
the  twenty-year  phase-in  period.  In 
response,  the  Board  continues  to  believe 
at  this  time  that  a  marginal  net-worth 
requirement  tied  to  future  growth  in 
liabilities  and  the  gradual  elimination  of 
five-year  averaging  and  the  twenty-year 
phase-in  period  would  (1)  provide  a 
sufficient  capital  base  to  protect  the 
FSLIC  insurance  fund  from  the  risks 
resulting  from  the  currently  deregulated 
environment,  (2)  enhance  public 
confidence  in  thrifts,  and  (3)  reduce  the 
inequities  in  capital  requirements 
between  thrifts  and  commercial  banks. 

Another  commenter.  while  endorsing 
the  marginal  net-worth  concept, 
objected  to  the  proposed  timetable  set 
for  achieving  compliance  with  the  higher 
net-worth  standards,  characterizing 
them  as  insensitive  to  the  restucttirirtg 
efforts  of  the  industry,  the  current 
economic  condition  of  the  industry  and 
the  possibility  of  rising  interest  rates. 


This  commenter  recommended  an 
alternative  that  would  retain  the  current 
net-worth  requirement  on  existing 
liabilities  for  two  years  and  provide  for 
a  four-percent  unlimited  "credit"  to  a 
new  five-percent  marginal  net-worth 
requirement  resulting  from  qualifying 
balances  (12  CFR  563.13{bM4)).  which 
would  be  expanded  to  encompass 
additional  interest-rate-sensitive  assets 
and  liabilities.  Several  commenters 
endorsed  this  approach,  and  several 
others  suggested  that  the  qualifying- 
balance  deduction  be  increased  from  its 
current  three-percent  level  and  the  items 
eligible  for  inclusion  in  the  deduction  be 
expanded. 

Although  the  Board  is  sensitive  to  the 
concerns  of  the  thrift  industry  with 
respect  to  restructuring,  it  continues  to 
believe  that  both  the  risks  arising  from 
undercapitalized  thrift  institutions 
coupled  with  the  increase  in  instances  of 
failures  due  to  credit  risk  and  the 
decline  in  the  ratio  of  FSUC  reserves  to 
deposits  mandate  that  a  marginal  net- 
worth  requirement  be  imposed  on  future 
growth. 

Several  commenters  suggested  that 
the  Board  should  not  require  additional 
net  worth  for  growth  of  liabilities 
resulting  from  the  crediting  of  int vest 
and  dividends  on  existing  savings. 
These  commenters  stated  that 
institutions  need  growth  from  savings  to 
restructure  their  portfolios  of  fixed-rate 
loans  and  that  any  additional  reserves 
would  necessitate  lowering  the  market 
rate  paid  on  savings  or  increasing 
service  charges  either  to  prevent  growth 
or  to  obtain  a  sufficient  profit  margin  in 
order  to  generate  the  required  net  worth. 
The  Board,  however,  maintains  that  any 
growth  in  liabilities  regardless  of  the 
source,  e.g..  the  crediting  of  Interest  on 
deposits  and  outstanding  Federal  Home 
Loan  Bank  advances,  should  be 
supported  by  a  marginal  increase  in  net 
worth. 

It  WHS  also  suggested  that  the  Board 
exclude  arbitrage  transactions  from  the 
proposed  minimum  net-worth 
requirement  because  such  transactions 
are  fully  collateralized  and  present  an 
insignificant  risk  to  the  FSUC.  The 
Board  believes,  however,  that  a 
marginal  net-worth  requirement  is 
necessarj-  to  safeguard  institutions  and 
the  FSUC  from  losses  resulting  from 
credit  risk  as  well  as  interest-rate  risk. 

Finally,  it  was  recommended  that  the 
net-worth  requirement  be  based  only  on 
deposit  liabilities,  stating  that  all 
liabilities  outside  the  FSLIC  insurance 
category  should  be  considered  an 
enhancement  to  the  system  and  provide 
some  latitude  of  protection  to  the  FSLIC 
Other  suggestions  from  commenters 
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addressed  the  calculation  of  the 
reserves  for  scheduled  items,  the 
provision  for  a  credit  against  the  net- 
worth  requirement  resulting  from  the 
reduction  in  a  thrift's  losses,  and  the 
extension  of  the  appraised-equity- 
capital  program  through  1992.  The  Board 
considered  these  and  other  alternative 
proposals  but  has  determined  at  this 
time  that  the  approach  detailed  in  the 
revised  proposal  best  serves  the  needs 
of  the  industry  and  the  FSUC. 

According,  after  review  of  the 
comments  and  consideration  of 
additional  data  and  staff  studies,  the 
Board  has  determined,  for  the  reasons 
set  forth  below,  to  revise  the  proposed 
rule  and  request  further  pubUc  comment. 

Reasons  for  revising  the  proposal.  The 
Board  continues  to  be  concerned  that 
the  recent  rapid  growth  of  many  insured 
institutions  has  significantly  reduced  the 
capital  coverage  in  an  industry  that  has 
experienced  chronic  capital  deficiences. 
Rapidly  growing  institutions  have  been 
able  to  achieve  their  high  growth  rates 
and  still  meet  required  capital  levels  in 
part  due  to  the  use  of  five-year 
averaging  and  twenty-year  phase-in.  For 
example,  an  institution  that  became  an 
insured  institution  just  prior  to 
November,  1983,  would  be  required  to 
have  net  worth  and  statutory  reserves 
equal  to  only  0.15  percent  of  liabilities 
and  0.15  percent  of  insured  accounts, 
respectively.  This,  in  effect,  places  no 
limit  on  the  rate  of  growth  of  institutions 
since  it  permits  a  debt-to-equity  ratio  as 
high  as  666  to  1.  These  factors  thus 
enable  institutions  to  increase 
significalty  the  risk  exposure  of  the 
FSLIC  without  supporting  the  new 
liability  base  with  adequate  capital. 

Data  before  the  Board  indicate  that 
insured  institutions  are  growing  at  a 
rapid  rate.  During  the  period  from  June 
30, 1982,  to  June  30, 1984,  retail  deposits 
have  increased  31.2  percent  ($475.1 
billion  to  $623.5  billion)  and  "jumbo" 
deposits  (over  $100,000).  have  increased 
104.8  percent  (from  $51.3  billion  to  $105 
billion).  Other  borrowings  increased  90.8 
percent  (from  $29.3  billion  to  $55.9 
billion).  As  a  result,  total  liabilities  grew 
36.4  percent  while  assets  grew  36.6 
percent.  Since  1981,  industry  assets  have 
increased  from  $640  billion  to  an 
estimated  $947  billion  at  the  end  of 
October,  1984.  Data  also  demonstrate 
that,  at  the  rate  of  growth  experienced 
between  June,  1983,  and  June,  1984,  the 
Board  can  expect  770  institutions,  with 
$353  billion  in  assets,  to  double  in  size 
within  the  next  four  years. 

This  rapid  growth  has  been 
accompanied  by  steady  deterioration  in 
the  FSUC  reserves-to-fotal-deposits 
ratio.  The  current  reserve  ratio  is 
approaching  the  range  which  in  1962 


prompted  Congress  to  impose  a  costly 
secondary-reserve  assessment  on 
institutions.  However,  in  1962.  the  ratio 
of  net  worth  to  liabilities  for  all  insured 
institutions  was  7.6  percent;  today,  the 
net- worth  ratio  is  only  4.0  percent.  To 
the  extent  that  insured  institutions'  net 
worth  provides  a  cushion  to  absorb 
losses  prior  to  resorting  to  the  FSUC, 
these  trends  indicate  the  imperative 
need  both  to  foster  increased  net  worth 
in  the  thrift  industry  and  slow  the  rate  of 
growth  of  insured  institutions  in  order  to 
protect  the  FSUC. 

As  the  Board  noted  in  its  February 
proposal,  deregulation  as  a  result  of  the 
DIA  and  changes  to  a  number  of  state 
laws  also  increase  the  FSUCs  risk 
exposure  and  increase  the  need  for 
additional  reserves  and  net  worth.  In  the 
past,  detailed  regulation  functioned  as  a 
substitute  for  capital.  An  institution's 
need  for  a  significant  cushion  against 
losses  was  decreased  because  risks 
were  limited  through  regulation. 
Deregulatory  changes  in  recent  years 
have  significantly  widened  the 
investment  powers  of  federal  and  state- 
chartered  institutions,  permitting 
investment  in  areas  in  which  insured 
institutions  have  little  experience.  In 
some  states,  statutory  limtis  on  the 
percentage  of  assets  that  an  institution 
may  commit  to  these  new  powers  may 
not  effectively  require  a  prudent  mix  of 
new,  riskier  investments  with 
traditional,  secured  investments.  The 
industry  has  not  yet  had  much 
experience  with  broadened  investment 
authority  under  state  law.  Many  of  the 
investments  made  under  these  laws  are 
too  recent  to  have  resulted  in  profit  and 
loss.  Many  of  the  losses  suffered  by  the 
industry  and  by  the  FSUC  resulted  from 
investments  that  took  the  form  of  loans, 
but  in  economic  reality  were  direct 
investments,  and  would  be  covered  by 
the  proposed  regulation.  Such 
investments  were  difficult  to  study 
statistically,  because  they  cannot  be 
differentiated  in  reports  to  the  Board 
from  true  loans.  Such  investments  are 
nonetheless  responsible  for  the  failure  of 
a  number  of  institutions  and  have 
resulted  in  significant  losses  to  the 
FSUC  in  recent  years. 

The  possibility  of  rapid  growth  of 
deposits  and  other  liabilities  has  led 
some  institutions  to  embark  on  ill- 
conceived  plans  of  asset  expansion, 
including  high-risk  investments.  A  staff 
study  indicates,  in  general,  that  faster- 
growing  institutions  have  both  riskier 
asset  portfolios  and  less  stable  funding 
sources  than  do  more  slowly  growing 
institutions.  Joseph  A.  McKenzie, 
"Recent  Deposit  Growth  and  Asset 
Allocation  of  FSUC-Insured 
Institutions,"  Federal  Home  Loan  Bank 


Board,  November  28. 1984.  The  study 
compares  institutions  that  grew  above 
the  industry  average  of  19  percent  (June, 
1983,  to  June.  1984)  to  those  growing 
more  slowly  than  the  industry  average. 
The  study  demonstrates  that,  on  the 
average,  the  faster-growing  institutions 
have  an  acquisition,  development  and 
construction  (ADC)  loan  ratio  to  total 
assets  over  four  times  that  of  other 
institutions;  a  construction  loan  ratio  to 
total  assets  four  times  larger  than  other 
institutions;  direct  real  estate 
investments  as  a  percentage  of  assets 
six  times  larger,  and  a  ratio  of  non- 
mortgage  loans  to  total  assets  over  one 
and  one-half  times  larger  than  all  other 
institutions.  The  study  notes  that  these 
types  of  investments  have  an  inherently 
higher  degree  of  credit  risk  than 
residential  mortgage  loans  and  are. 
ultimately,  a  significant  risk  to  the 
FSUC.  [See  later  discussion  of  higher- 
risk  investment  activity.) 

The  study  further  indicates  that,  on 
the  average,  faster-growing  institutions 
had  jumbo  certifrcates  of  deposit  equal 
to  15.25  percent  of  their  habilities  while 
all  others  had  only  5.46  percent; 
brokered  deposits  of  8.15  percent 
compared  to  0.68  percent;  and  a  ratio  of 
borrowed  funds  to  total  liabilities  twice 
that  of  more  slowly  growing  institutions. 
These  types  of  funds  are  frequently 
volatile  and  are  more  likely  to  be 
involved  in  "runs"  on  institutions.  These 
funds  also  remove  the  growth  constraint 
implied  by  the  local  retail  market  and 
thus  enable  the  rapid  acquisition  of 
high-risk  assets.  Faster-growing 
institutions  are  exposed  to  only  slightly 
less  interest-rate  risk,  having  a  32.8 
percent  six-month  maturity-gap-to-total- 
asset  ratio  as  opposed  to  33.7  percent  for 
all  other  institutions.  The  data  also 
indicate  that  faster-growing  institutions 
had  less  net  worth  than  slow-growth 
institutions  (4.08  percent  of  assets  to 
4.42  percent  of  assets)  and  are 
experiencing  a  faster  decline  in  their 
net-worth  ratio  (-0.74  to  -0.11). 

Given  that  rapid-growth  institutions 
have  riskier  asset  portfolios,  less  stable 
sources  of  funds,  lower  net  worth  and 
experience  faster  deterioration  of  net 
worth,  the  increasing  risk  to  the  FSUC 
becomes  apparent.  Rapid  growth  is  also 
a  factor  in  many  of  the  past  and  current 
supervisory  and  problem  institutions. 
The  correlation  between  rapid  growth 
and  riskier  investment  and  between 
rapid  growth  and  FSUC  losses  is  not 
coincidental.  Supervisory  experience 
has  shown  that,  in  order  to  sustain  rapid 
deposit  growth,  savings  and  loan 
management  has  repeatedly  turned  to 
higher-risk  investments.  Such 
investments  may,  at  least  on  paper 
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provide  higher  returns  that  are  needed 
in  some  instances  to  cover  the  cost  of 
jumbo  certificates.  Faced  with 
exponential  deposit  growth,  institutions 
often  lack  the  time  or  opportunity  to 
locate  sound  investments,  and  instead 
make  riskier  investments,  without 
proper  underwriting.  Staff  has  reviewed 
such  individual  cases  in  which  either  the 
institution,  or  ultimately  the  FSUC.  has 
experienced,  or  will  experience,  losses 
due  to  these  practices.  Because  of  these 
riskier  investments,  the  FSLIC  in  recent 
years  has  experienced  many  of  its 
largest  losses  from  such  rapid-growth 
institutions  o\'er  $100,000,000  in  size. 
Staff  analysis  has  shown  that  the 
greatest  percentage  of  the  losses 
suffered  by  the  FSLIC  from  problem 
institutions  in  1983  and  19R4  have 
involved  rapid-growth  institutions  with 
high-risk  assets.  Staff  studies  of  the 
recent  FSILC  caseload  show  that 
institutions  that  have  growth  more  than 
25  percent  have  been  responsible  for  a 
disproportionate  share  of  expected 
FSUC  losses.  The  act\iat  losses  to  be 
suffered  may  be  even  greater  because 
the  FSUCs  experience  often  has  been 
that  high-risk  loans  or  investments  will 
not  show  losses  on  paper  until  long  after 
the  underlying  protect  has  gone  bad, 
thus  understating  the  losses  incurred  by 
the  institution. 

The  Board  is  not  alone  in  its  concern 
regarding  capital  adequacy  of  federally- 
insured  depositories.  Subsequent  to  the 
Board's  issuance  of  the  February 
proposal,  the  federal  bank  regulatory 
agencies  all  issued  proposed  rules  or 
guidelines  to  increase  the  minimum 
required  capital  of  the  entities  that  they 
regulate.  Federal  Deposit  Insurance 
Corporation.  49  FR  29399  (July  20, 1984); 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  49  FR  30317  (July  30. 
1964):  and  Office  of  the  Comptroller  of 
the  Currency.  49  FR  3483B  (September  4. 
1984).  These  agencies  collectively 
regulate  commercial  banks  that,  as 
noted  above,  are  growing  at  a  slower 
rate  than  thrift  institutions  regulated  by 
the  Board.  The  effect  of  these  proposals, 
in  summary,  would  be  to  require  a 
minimum  "primary"  capital  of  5.5 
percent  of  assets  and  total  capital  of  6.0 
percent  for  banks  and  bank  holding 
companies  that  are  well-managed  and 
have  no  material  weakness.  All  three 
agencies  recognized  the  important 
function  of  capital  in  the  industries  they 
regulate  to  absorb  fluctuations  in 
income,  to  bolster  public  confidence  in 
individual  entities  and  in  the  system  as 
a  whole,  to  support  growth  while 
restraining  imprudent  expansion,  and  to 
provide  protection  to  depositors  in  the 
event  of  a  threatened  insolvency.  These 


agencies  noted  that  the  maintenance  of 
stability  of  the  Rnanciai  system  and 
protection  of  depositors  are  critical  to 
their  regulatory  mission  and 
acknowledged  that  capital  adequacy 
plays  a  key  role  in  their  programs. 

Description  of  the  Revised  Proposal 

"Statutory  reserve"  test  Like  the 
February'  proposal,  the  revision  also 
proposes  eliminating  the  "statutory 
reserve"  test  of  12  CFR  563.13(a).  The 
Board  believes  that  the  minimum  net- 
worth  standard  is  a  more  reliable  gauge 
of  capital  adequacy  because  it  is 
calculated  upon  total  liabilities,  not 
merely  insured  deposits.  The  DIA 
amendment  indicates  that  Congress  no 
longer  intends  to  restrict  the  Board  to 
imposing  a  capital  adequacy  standard 
based  upon  insured  deposits.  Therefore, 
the  Board  continues  to  propose  to  make 
compliance  with  the  minimum  net-worth 
requirement  sufficient  for  comphance 
with  the  reserve  requirement  of  section 
403(b)  NHA.  State  requirements  tied  to 
the  reserve  requirement  of  section  403(b) 
would  be  met  by  compliance  with  the 
proposed  net-worth  requirement. 

Calculation  period.  The  revised 
proposal  would  significantly  change  the 
time  in  which  insured  institutions  must 
calculate  and  meet  the  minimum  net- 
worth  requirement.  The  current 
regulation  requires  the  establishment  of 
the  net-worth  requirement  as  of  the 
opening  of  business  of  the  first  day  of 
each  fiscal  year  and  allows  insured 
institutions  to  wait  until  the  end  of  that 
fiscal  year  to  meet  the  requirement,  12 
CFR  563.12(b)(1)  (1964).  The  effect  of  this 
significant  lag  has  been  to  permit 
institutions  to  operate  a  full  year 
without  sufficient  net  worth  before  the 
Board  could  take  enforcement  and 
supervisory  action  to  correct  the 
deficiency.  The  current  lack  of 
super\'isory  constraints  on  growth  has 
permitted  small  problem  institutions  to 
become  large  problems.  When  an 
institution  can  grow  by  300  percent  in  a 
year,  losses  to  the  FSUC  can  grow  by 
the  same  factor.  In  addition,  growth  at 
that  rate  not  only  makes  it  difficult  for 
an  institution  to  locate  prudent 
investments,  it  also  makes  it  difficult  if 
not  impossible,  to  examine  and 
supervise  institutions  adequately. 
Examination  occurs,  by  necessity,  after 
the  fact.  When  growth  is  not  controlled, 
problem  assets  may  grow  exponentially 
between  examinations.  The  damage  is 
done  before  any  supervisory  action  can 
be  taken. 

The  February  proposal  did  not 
address  these  problems.  The  Board  is 
revising  that  proposal  to  change  the 
calculation  period  in  two  ways.  First, 
institutions  would  be  required  to 


calculate  their  minimum  net  worth  as  of 
(he  end  of  each  calendar  quarter.  This 
would  provide  management  with 
significantly  more  current,  and  therefore 
more  useful,  information  throughout  thr 
year.  This  change  would  also  bring  the 
net-worth  calculation  in  line  with  the 
Board's  quarterly  reporting  program, 
thus  providing  the  Board  with  better 
ability  to  monitor  and.  where  necessary, 
take  appropriate  supervisory  action. 
Secondly,  the  revision  would  require 
insured  institutions  to  meet  the 
minimum  net-worth  requirement  on  the 
date  it  is  required  to  be  calculated.  Tliis 
will  eliminate  the  lag  and  thereby 
increase  the  Board's  ability  to  respond 
quickly  and  to  take  appropriate  action 
before  an  institution's  condition 
deteriorates  further.  The  Board  is 
proposing  to  eliminate  this  lag  in 
r(!cngnition  of  management's 
responsibility  to  plan  an  institution's 
growth  and  the  technical  methodologies 
that  have  become  available  to  as.sist 
management  in  such  planning. 

Computation  of  the  minimum  net- 
worth  requirement.  The  proposed 
revisfon  would  use  a  combination  of 
"factors"  in  place  of  the  algebraic 
expression  used  in  the  February 
proposal  to  calculate  the  net-worth 
requirement.  The  minimum  net-worth 
requirement  would  be  comprised  of  a 
"base  factor"  (essentially  the  dollar 
amount  of  the  minimum  net-worth 
requirement  as  of  the  last-calculation): 
an  "amortization  factor"  (by  which  five 
year  averaging  and  twenty-year  phase- 
in  would  be  eliminated);  a  "growth 
factor"  (which  would  vary  the  marginal 
increase  in  the  minimum  net-worth 
requirement  in  a  manner  dependent 
upon  the  amount  of  liability  growth); 
and  a  "contingency  factor"  (including 
the  current  requirements  of  2  percent  of 
recourse  liabilities  and  20  percent  of 
scheduled  items  plus  an  amount  equal  to 
10  percent  of  direct  investments).  "The 
Board  is  not  proposing  to  alter  the 
calculation  or  use  of  the  "qualifying 
balance  deduction  or  "appraised  equity 
capital"  currently  permitted  by  12  CFR 
553.12(b)(4)  and  (c)  (1984).  The  only 
proposed  change  in  the  treatment  of  de 
novo  institutions  would  be  to  require 
them  to  use  the  calculation  period 
proposed  in  the  revision  and  to  use  all  of 
the  "factors"  to  determine  their 
minimum  net-worth  requirement  after 
their  "phase-down"  is  completed. 

Five-year  averaging  and  twenty-year 
phase-in.  The  revised  proposal  would 
eliminate  five-year  averaging  and 
twenty-year  phase-in,  for  the  reasons 
stated  earlier,  but  by  a  method  different 
than  that  set  forth  in  the  February 
proposal.  The  February  proposal  would 
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gradually  eliminate  five-year  averaging 
by  reducing  the  number  of  fiscal  years 
which  could  be  averaged  each  year  over 
a  five-year  period.  The  twenty-year 
phase-in  would  be  gradually  eliminated 
by  permitting  qualified  institutions  to 
apply  this  procedure  only  to  pre- 
December  31. 1983.  levels  of  liabilities 
after  that  date  multiplied  by  three 
percent.  Once  all  institutions  insured 
prior  to  November  3. 1963,  have  reached 
the  twentieth  anniversary  of  insurance 
of  accounts,  the  phase-in  would  be 
entirely  eliminated. 

"Amortization  factor".  Under  the  new 
proposal,  both  factors  would  be 
eliminated  by  using  a  straight-line 
amortization  method  over  a  five-year 
period.  An  insured  institution  would  bo 
required  to  calculate  the  amount  of 
minimum  required  net  worth  as  of 
December  31, 1984,  by  multiplying  its 
total  liabilities  by  3  percent.  It  would 
then  calculate  the  minimum  required  net 
worth  as  of  that  date  using  the  five-year 
averaging  and  twenty-year  phase-in 
method,  if  appropriate.  The  difference 
between  these  calculations  (referred  to 
as  the  "amortization  factor")  would  be 
amortized  over  five  years  by  adding 
one-twentieth  of  that  amount  to  its 
minimum  net-worth  requiremtmt  each 
quarter. 

The  Board  believes  that  this  method  is 
operationally  easier  for  institutions  to 
use  than  the  method  set  forth  in  the 
February  proposal.  The  revised  method 
requires  an  institution  to  calculate  the 
amortization  factor  only  once,  rather 
than  requiring  different  calculations 
each  year.  Board  research  indicates  that 
the  revised  method  will  have  either 
virtually  the  same  impact  or  will  impose 
a  lower  requirement  than  the  February 
proposal  for  2,629  institutions  in  the  first 
year,  but  impose  a  higher  requirement 
for  480;  equal  or  lower  for  1,947 
institutions  in  the  second  year,  but 
higher  for  1,182;  equal  or  lower  for  1,407 
institutions  in  the  third  year,  but  higher 
for  1.702;  equal  or  lower  for  1.536 
institutions  in  the  fourth  year,  but  higher 
for  1.573:  and  equal  or  lower  for  Z554 
.nstitutions  the  last  year,  but  higher  for 
555.  The  major  impact  of  the  change 
from  the  February  proposal  is  that  the 
twenty-year  phase-in  method  would  be 
eliminated  in  five  years,  rather  than 
continuing  to  be  applied  to  the  level  of 
pre-December  31, 1983,  liabilities  by 
institutions  until  they  reach  the 
twentieth  annivers'ary  of  insurance  of 
accounts  by  the  FSLIC.  To  the  extent 
that  the  twenty-year  phase-in  method 
contributes  to  the  ability  of  institutions 
to  expand  rapidly  both  their  liabilities 
and  the  potential  risks  to  the  FSUC,  the 
Board  believes  that  this  change  is  an 


improvement  over  the  February 
proposal. 

Marginal  growth.  The  proposed 
revision  would  also  change  the  method 
by  which  marginal  growth  in  liabilities 
is  considered  when  determining  the 
minimum  net-worth  requirement  The 
February  proposal  would  require  all 
institutions  (other  than  de  novo 
institutions)  to  multiply  increases  in 
liabilities  between  December  31, 1963, 
end  the  date  of  calculation  by  3  percent. 
Institutions  experiencing  no  growth  in 
liabilities  or  experiencing  a  decrease  in 
liabilities  after  December  31, 1983. 
would  not  be  affected.  Studies  prepared 
for  the  Board  demonstrate,  however,  a 
greater  need  to  restrain  rapid  levels  of 
growth. 

Rapid  growth  is  not  necessary  for  an 
institution  to  restructure  its  portfolio. 
Current  information  indicates  that  at  a 
moderate  growth  rate  of  15  percent  per 
year  an  institution  (having  an  asset 
composition  based  upon  the  June  30. 
1984,  industry  aggregates)  can  within 
five  years  decrease  its  percentage  of 
fixed-rate  mortgage  loans  from  56 
percent  of  assets  to  17  percent  by 
reinvesting  both  new  funds  and  cash 
flows  from  existing  assets  in  interest- 
rate  sensitive  assets.  In  fact  an 
institution  could  reduce  its  fixed-rate 
mortgage  loans  from  56  percent  of  assets 
to  33  percent  in  5  years  without  any 
growth  in  liabihties,  merely  by  funding 
new  interest-rate  sensitive  assets  with 
the  cash-flows  from  principal 
repayments  on  existing  assets.  This 
demonstrates  that  liability  growth  is  not 
essential  to  restructuring. 

As  described  above.  Board  studies 
indicate  that  institutions  growing  at 
annual  rates  in  excess  of  19  percent 
have  both  riskier  portfolios  and  less 
stable  funding  sources.  The  fixed-rate, 
marginal  net-worth  requirement  in  the 
February  proposal  does  not  take  into 
account  differences  resulting  from  faster 
rates  of  growth.  However,  a  minimum 
net-worth  requirement  tied  to  a  variable 
rate  based  on  an  institution's  growth 
rate  would  better  reflect  (1)  the  capital 
requirements  appropriate  for  such 
growth,  and  (2)  the  risks  posed  to  the 
FSLIC  by  excessive  growth.  This 
approach  would  also  permit  each 
institution  to  determine  its  own  level  of 
marginal  net  worth  by  controlling  its 
rate  of  growth. 

"Growth  factor '.  Based  on  the 
foregoing  considerations,  the  revision 
proposes  to  require  an  institution  to  add 
to  its  "base  factor"  a  "growth  factor" 
corresponding  to  a  varjing  percentage 
of  the  growth  in  liabilities  tidat  occurred 
during  the  quarter.  The  percentage 
would  be  determined  by  the  rate  of 


growth  from  the  corresponding  quarter 
of  the  preceding  year.  Using  this 
measure  for  determining  the  growth  rate 
should  make  allowances  for  seasonal 
variations  in  growth.  An  institution 
growing  at  an  annual  rate  of  15  percent 
or  less  since  the  corresponding  quarter 
of  the  preceding  year  would  be  required 
to  add  a  "growth  factor"  in  an  amount 
equal  to  3  percent  of  the  increase  in 
liabilities  during  the  quarter  for  which 
the  minimum  net-worth  requirement  is 
being  calculated:  an  institution  growing 
from  the  corresponding  quarter  of  the 
preceding  year  at  an  annual  rate 
between  15  and  25  percent  would  add  4 
percent  of  that  quarter's  increase  in 
lial  ilities;  and  an  institution  growing  in 
excess  of  25  percent  from  the  ' 
corresponding  quarter  of  the  preceding 
year  would  be  required  to  add  to  its 
minimum  net-worth  requirement  an 
amount  equal  to  5  percent  of  the  growth 
during  die  quarter.  However,  to  avoid 
the  impact  of  grov\  th  made  prior  to  this 
proposal  groiMth  during  calendar  year 
1985  would  be  measured  from  Januan'  1. 
1965. 

This  proposal  (as  well  as  the  February 
proposal)  does  not  necessarily  require 
institutions  to  increase  the  amount  of 
net  worth  that  they  hold.  Institutions 
having  net  worth  in  excess  of  the 
minimum  requirement  can  use  that 
excess  to  offset  any  increased  minimum 
requirement  resulting  from  liability 
growth.  Approximately  73  percent  of 
insured  institutions  already  hold  net 
worth  equal  to  at  least  3  percent  of  their 
liabilities  and  55  percent  have  net  worth 
in  excess  of  4  percent  of  their  liabilities 
Thus,  most  institutions  already  hold 
enough  net  worth  to  enable  them  to 
grow  at  a  rate  below  15  percent  and 
comply  with  the  proposed  revisioa 

Mutual  institutions  will  not  be 
significantly  affected  by  the  change  m 
approach  from  the  February  proposal 
because  on  the  average,  mutual 
institutions  have  grou^i  less  than  15 
percent  from  June.  1983.  to  June.  1964. 
(Mutual  institutions  with  less  than  3 
percent  net  worth  grew  at  16  percent 
and  those  with  more  than  3  percent 
grew  at  11  percent.)  Stock  institutions 
have  groM-n  on  the  average  at 
excessively  greater  rates  (approximatcl\ 
50  percent  for  those  with  less  than  3- 
percent  net  worth  and  60  percent  for 
those  with  greater  than  3-percent  net 
worth).  Thus,  most  mutual  institutions 
would  be  required  to  increase  their 
minimum  net-worth  requirement  at  a  3- 
percent  marginal  rate  similar  to  that  of 
the  February  proposal,  while  most  stock 
institutions  would  be  required  to 
increase  their  minimum  net-worth 
requirement  by  5  percent  of  the  increase 
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in  liabilities.  This  resulting  difference  in 
treatment  is  not  inappropriate  gwen  the 
greater  average  rate  of  growth  of  stock 
institutions,  their  easier  access  to 
capital  markets,  and  the  fact  that  stock 
institutions  tend  to  have  more  net  worth 
in  excess  of  5  percent  of  liabilities  than 
do  mutual  institutions  (and  can  thus 
absorb  increases  better  without  going  to 
the  capital  markets). 

The  proposed  revision  contains  two 
refinements  not  included  in  the  marginal 
net-worth  requirement  of  the  February 
proposal.  First,  an  institution  that 
decreases  its  liabilities  during  a 
calendar  quarter  would  be  permitted  to 
decrease  its  required  minimum  net 
worth.  The  decrease  would  be 
multiplied  by  a  factor  equal  to  the 
institution's  previous  minimum  net- 
worth  ratio  (i.e.  its  "base  factor"  divided 
by  its  total  liabilities).  This  amount 
would  be  the  "growth  factor"  to  be 
deducted  from  the  base  factor  when 
computing  the  net-worth  requirement  for 
the  quarter  in  which  the  decrease 
occurred.  While  the  minimum  net-worth 
ratio  would  stay  the  same,  the  dollar 
amount  of  required  net  worth  would 
decrease  in  a  manner  corresponding  to 
the  decrease  in  liabilities.  The  February 
proposal  did  not  provide  for  a  decrease 
and  thus  would  have  penalized 
institutions  that  reduced  their  liabilities. 

Second,  the  revised  proposal 
addresses  the  issue  of  the  effect  of 
mergers,  acquisitions,  purchases  of 
assets  and  liabilities,  and  consolidations 
(collectively  referred  to  as 
"combinations").  The  revised  proposal 
would  treat  all  such  combinations  as  if 
they  were  a  pooling  of  interests  in  which 
the  resulting  institution's  net  worth  and 
liabilities  are  equal  to  the  combined  net 
worth  and  liabilities  of  the  two 
institutions.  Combinations  accomplished 
through  purchase  accounting  would  be 
recalculated  on  a  pooling-of-interest 
basis  for  the  purpose  of  determining  the 
minimum  net-worth  requirement.  Any 
increase  in  liabilities  resulting  from  a 
combination  would  not  be  included  as  a 
quarterly  increase  in  the  calculation  of 
the  "growth  factor".  This  approach 
would  avoid  discouraging  institutions 
from  undertaking  such  combinations. 

Exception  for  small  institutions.  The 
revised  proposal  would  provide  an 
exception  to  the  net-worth  computation, 
described  above,  for  any  institution  that, 
at  the  end  of  a  calendar  quarter,  has 
$100,000,000  or  less  in  total  assets  and 
that  has  grown  (from  the  corresponding 
i;alendar  quarter  of  the  preceding  year) 
at  an  annual  rate  not  exceeding  15 
percent.  These  institutions  would  not  be 
required  to  compute  the  "base  factor", 
the  "growth  factor",  and  the 


"amortization  factor"  that  would  be 
computed  by  institutions  not  qualifying 
for  the  exception.  Institutions  qualifying 
for  the  exception  would  be  permitted  to 
continue  using  five-year  averaging 
(although  calculated  on  a  quarterly 
basis),  but  would  not  be  permitted  to 
continue  using  the  twenty-year  phase-in. 
The  average  of  amount  of  liabilities  at 
the  end  of  the  calendar  quarter  and  on 
the  corresponding  calendar  quarter(s)  of 
one  or  more  of  the  four  immediately 
preceding  fiscal  years  (provided  all  such 
dates  were  consecutive)  would  be 
multiplied  by  3  percent.  This  does  not 
permit  twenty-year  phase-in  and,  but  for 
the  effect  of  five-year  averaging, 
requires  the  same  percentage  of 
liabilities  on  the  margin  that  would  be 
required  by  an  annual  rate  of  growth  of 
15  percent  or  less.  Since  the  use  of  the 
twenty-year  phase-in  would  be 
discontinued  for  both  qualifying  and 
non-qualifying  institutions,  it  is 
appropriate  to  amortize  the  effect  of  this 
change  in  the  same  manner.  Thus,  an 
"amortization  factor"  would  be  added, 
equal  of  l/20th  of  the  difference 
between  calculating  the  net-worth 
requirement  as  of  December  31, 1984, 
with  the  use  of  both  five-year  averaging 
and  twenty-year  phase-in,  and 
calculating  the  requirement  on  that  date 
using  only  five-year  averaging.  The 
"contingency  factor"  would  also  apply 
to  institutions  qualifying  for  the 
exception  and  would  be  added  to 
compute  the  minimum  net-worth 
requirement.  If  an  institution  grows  at 
an  annual  rate  exceeding  15  percent,  it 
would  not  qualify  for  the  exception  and 
would  use  the  general  computation  rule. 
If  in  a  subsequent  quarter  the 
institution's  growth  rate  permitted  it  to 
qualify  for  this  exception,  it  could 
resume  using  five-year  averaging. 
Similarly,  if  an  institution  decreased  its 
assets  to  an  amount  below  $100,000,000. 
it  could  qualify  for  this  exception 
(assuming  it  did  not  exceed  the  stated 
growth  rate)  even  if  in  any  previous 
quarter  it  had  more  than  $100,000,000  in 
assets.  The  Board  requests  commenits 
on  the  appropriateness  of  permitting 
small  institutions  to  leave  and  then  re- 
enter this  exception.  Mergers  would 
effectively  be  treated  in  the  same 
manner  as  mergers  involving  large 
institutions,  by  using  pooling-of-interest 
accounting  in  determining  the  minimum 
net-worth  requirement. 

The  Board  recognizes  that  relatively 
higher  rates  of  growth  by  small 
institutions  may  be  necessary  to  permit 
them  to  achieve  operational  efficiency. 
Studies  show  that  economies  of  scale 
exist  over  a  broad  range  of  asset  sizes. 
The  most  dramatic  improvement  in 


operating  efficiencies  accrues  to  growth 
of  smaller  institutions.  Data  indicate  a 
slower  improvement  in  operating 
efficiency  once  an  institution  reaches  an 
asset  size  between  $40,000,000  and 
$60,000,000.  Given  this  data,  and  to  take 
into  consideration  future  inflation,  the 
Board  believes  it  is  appropriate  to 
except  institutions  whose  assets  are 
$10,000,000  or  less.  This  would  exclude 
55  percent  of  all  insured  institutions. 
The  exception,  however,  would  not 
exclude  institutions  having 
approximately  91.6  percent  of  the  assets 
in  the  industry,  and  would  therefore 
provide  an  effective  mechanism  for 
supervising  those  institutions  presenting 
the  greatest  potential  risk  to  the  FSLIC. 

"Contingency  factor".  As  did  the 
February  proposal,  the  revised  proposal 
would  continue  the  current  requirement 
that  the  minimum  net  worth  of  an 
insured  institution  also  includes 
amounts  equal  to  2  percent  of  recourse 
liabilities  and  20  percent  of  scheduled 
items.  This  requirement  acts,  in  effect, 
as  a  reserve  for  contingencies  (i.e.  the 
possible  required  repurchase  of  loans 
sold  with  recourse  and  the  possible 
losses  from  loans  currently  categorized 
as  "slow"  loans).  The  revised  proposal 
combines  these  elements  of  the  net- 
worth  requirement  into  a  "contingency 
factor"  which  would  be  determined 
quarterly  and  added  along  with  the 
other  factors.  The  contingency  factor, 
unlike  the  growth  factor,  is  not  intended 
as  a  marginal  requirement.  Thus,  when 
determining  the  "base  factor"  for  the 
next  quarter's  requirement,  the 
contingency  factor  of  the  preceding 
quarter  is  excluded  and  is,  instead, 
recalculated  and  added  to  the  base 
factor  at  the  end  of  the  new  quarter. 

Direct  investment  "contingency 
factor".  The  revised  proposal  would  add  , 
a  third  component  to  the  two  existing 
parts  of  the  contingency  factor.  This 
component  would  be  an  amount  equal  to 
10  percent  of  the  amount  that  an 
institution  has  invested  in  certain  real 
estate,  service  corporation  and  equity 
securities,  referred  to  collectively  as 
'direct  investments".  The  Board  has 
proposed  to  regulate  insured 
institutions'  direct  investments  (Board 
Res.  No.  64-227,  49  FR  20719,  (May  10, 
1984)).  and  the  Board  notes  that  a 
number  of  commenters  on  that  proposal 
took  issue  with  the  connection  posited 
between  such  investments  and 
increased  risk  to  the  FSLIC.  While  the 
specific  points  raised  by  those 
comments  will  be  addressed  in 
connection  with  that  rulemaking, 
research  conducted  for  the  Board  clearly 
indicates  the  risks  associated  with 
direct  investments. 
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For  several  months,  the  Board  has 
engaged  in  considerable  research  to 
evaluate  the  nature  of  the  risk  of  direct 
investment  to  the  FSLIC  and  to 
determine  whether  an  additional  net- 
worth  requirement  is  appropriate.  The 
research  suggests  that  returns  from 
direct  investments  and  service 
corporations  are  inherently  more 
variable  than  most  other  forms  of 
investment  undertaken  by  thrift 
institutions,  and  that  allowing  such 
institutions  to  engage  ir  "^limited 
amounts  of  direct  investment  could 
result  in  those  institutions  taking  on 
unacceptably  large  levels  of  risk  without 
adequate  reserves  and  thereby  posing  a 
threat  of  substantially  increasing  losses 
to  the  FSUC. 

Board  staff  conducted  an  extensive 
examination  of  the  economic  and 
financial  literature  on  rates  of  return 
and  risk  levels  for  various  general  asset 
categories  (see  Examining  Historical 
Returns  and  Risk  for  Debt  and  Equity 
Assets,  Office  of  Policy  and  Economic 
Research,  1984).  The  examined  studies 
measured  both  rates  of  return  and 
economic  risks  for  real  estate,  common 
stocks,  government  and  corporate 
bonds,  and  Treasury  bills.  These  studies 
clearly  show  that  equity  investments 
such  as  common  stocks  are  riskier 
investments  than  debt  securities  when 
variation  in  return  is  used  as  a  measure 
of  risk.  The  risk  posed  by  real  estate 
investment  reflected  a  less  solid 
consensus,  with  some  studies  indicating 
that  the  returns  to  real  estate  are  riskier 
than  both  common  stock  and  debt 
securities,  others  showing  real  estate  is 
less  risky  than  stocks  but  riskier  than 
debt,  and  still  others  finding  real  estate 
to  be  less  risky  than  either  stocks  or 
bonds. 

The  overall  conclusion  of  Board  staff 
is  that  the  findings  of  these  studies, 
when  applied  to  actual  situations  where 
thrift  associations  possess  different 
levels  of  competence  and  face  different 
investment  decisions,  suggest  that  real 
estate  investment  ivill  prove  generally 
riskier  than  straight  debt  obligations. 
The  studies  surveyed  implicitly  assumed 
a  geographically  diversified  real  estate 
portfolio,  since  they  used  national  data. 
In  most  cases,  however,  insured 
institutions  are  unlikely  to  be  able  to 
achieve  complete  geographic 
diversification.  Relatively  few 
institutions  have  interstate  branch  and 
lending  networks,  and  thus  the  area  they 
know  best  is  relatively  compact. 
Although  attempts  at  geographic 
diversification  can  be  made  through 
joint  ventures,  this  will  often  involve 
dealing  with  new  and  unknown  partners 
in  areas  outside  the  institution's  normal 


lending  territory.  Moreover, 
participations  in  such  joint  ventures  can 
expose  institutions  to  huge  partnership 
liability  that  is  totally  disproportionate 
to  the  potential  returns  from  the  joint 
ventures.  Finally,  most  real  estate 
development  occurs  in  fast-growing 
areas,  and  such  areas  can  be  prone  to 
speculative  over-building  and  resulting 
losses  to  developers. 

It  is  not  surprising  that  most  economic 
and  financial  studies  suggest  that  equity 
investments  over  a  long  period  of  time 
will  prove  riskier  than  debt  investments. 
Claims  of  equity  investors  on  the  assets 
underlying  their  investments  are 
generally  subordinate  to  those  of  all 
other  claimants.  This  implies  that  equity 
investors  share  disproportionately  in 
both  the  losses  and  profits  realized  on 
the  assets  underlying  investments.  In 
contrast,  the  investor  in  debt  obligations 
receives  payments  of  interest  on 
principal  even  after  an  equity  investor's 
claim  on  cash  flow  has  reached  the  zero 
level.  Not  surprisingly,  average  returns 
on  equity  investment  are  higher  than 
those  on  debt  investment  because  in  a 
market  of  risk-averse  investors  there 
will  be  a  positive  trade-off  between 
return  and  risk.  Generally,  economic 
and  financial  studies  confirm  the 
theoretical  premise  that  investors  may 
only  obtain  a  higher  expected  rate  of 
return  by  incurring  additional  risks. 
Investors  also  require  a  higher  expwcted 
rate  of  return  to  incur  additional  risk. 
The  staff  has  reviewed  decisions  by 
federal  rate-making  bodies  and  found 
that  they  consistently  provide  for 
substantially  greater  returns  for  equity 
versus  debt  because  they  have  found 
that  equity  investments  are 
substantially  riskier  than  debt. 

Another  study  by  Board  staff 
examined  rates  of  return  and  the 
variability  of  savings  institution 
investments  in  service  corporations 
between  1979  and  1983  (see  Rates  of 
Return  from  S&L  Investments  in  Service 
Corporations,  1979-1983,  Donald  G. 
Edwards,  Office  of  Policy  and  Economic 
Research,  1984).  Because  service 
corporation  data  are  reasonable  proxies 
for  the  rates  of  return  and  the  variance 
of  rates  of  return  on  direct  real  estate 
investment  by  thrifts  and  are  available 
to  both  Board  staff  and  other 
researchers,  the  study  used  data  from 
investments  in  service  corporations  to 
measure  returns  on  direct  investment. 
Data  from  over  1,000  institutions  with 
investments  in  service  corporations 
during  the  period  1979-83  were  analyzed 
to  obtain  estimates  of  returns  and 
variability  of  returns  from  these 
investments.  Sample  institutions  were 
selected  on  the  basis  of  consistent 


reporting  of  service  corporation 
investment  and  net  income  in  their 
semiannual  reports  of  condition  to  the 
Board. 

The  rates  of  return  reported  by  the 
sample  institutions  were  found  to  have  a 
mean  of  17.4  percent  over  the  period 
1979  to  1983.  The  distribution  of  returns 
was  extremely  wide,  with  many 
associations  reporting  either  large  losses 
or  large  profits  on  their  investments.  The 
estimated  median  rate  of  return  for  the 
period  1979-83  was  only  8.9  percent  The 
large  difference  between  the  mean  rate 
of  return  and  the  median,  coupled  with 
the  wide  distribution  of  returns, 
demonstrates  the  general  conclusion 
that  savings  institutions  realized  both 
high  average  rates  of  retiim  and  high 
average  degrees  of  risk  with 
investments  in  serv  ice  corporations. 

The  distribution  of  rates  of  return 
reported  by  the  sample  of  associations 
indicates  that  many  investments 
performed  very  poorly.  In  the  1979-83 
sample,  13  percent  reported  negative 
returns.  54  percent  reported  returns 
below  the  industry's  average  cost  of 
funds  (9.71  percent)  for  the  period,  and 
67  percent  reported  returns  below  the 
industry's  average  interest  rate  on 
conventional  single-family  mortgage 
loans  closed  (13.35  percent).  This  lai:ge 
dispersion  of  serv  ice  corporation 
returns,  coupled  with  the  high  mean  rate 
of  return,  suggest  that  the  Board  is 
correct  in  proposing  to  require  an 
additional  reserve  requirement  for 
institutions  engaging  in  these  riskier 
direct  investments. 

Another  Board  staff  study  analj'zed 
how  different  hypothetical  portfolios — 
consisting  of  fixed-rate  mortgages, 
adjustable-rate  mortgages,  commercial 
loans,  common  stocks,  and  real  estate — 
would  have  performed  under  the  actual 
market  conditions  existing  over  the 
period  1978  to  mid-1984.  (See  Deriving  a 
Thrift  Institution 's  Efficient  Frontiers  in 
Constrained  and  Unconstrained 
Environments,  G.  Stacy  Sirmans,  Office 
of  Policy  and  Economic  Research,  1984). 
The  study  concluded  that  in  general, 
while  savings  institutions  could  have 
increased  their  average  expected  return 
by  increasing  direct  investments,  this 
would  also  have  entailed  a  major 
increase  in  the  level  of  total  portfolio 
risk  for  a  broad  range  of  portfolios.' 


■  The  (ludy  found  that  fixed-rate  mon 
behaved  quite  poorly  duhng  the  Mine  period,  but 
also  confirmed  that  well  structured  adjuatable-rate 
mortgages  would  have  perfonned  very  well.  1^ 
relevant  comparison,  of  course,  is  at  the  margin; 
e.g..  would  il  be  riskier  for  an  association  to  invest 
its  funds  in  direct  investments,  adjustable-rat* 
irortgHges.  or  other  loans.  The  studies  conrirm  the 
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While  these  conclusions  must  be 
examined  with  the  restraint  appropriate 
to  any  conclusion  drawn  from  a 
hypothetical  economic  study,  they 
clearly  suggest  that  a  required  reserve 
for  direct  investment  is  a  reasonable 
protection  against  additional  risk. 

In  order  to  address  the  e^ect  that 
different  forms  of  investment  may  have 
on  the  total  risk  of  an  institution's 
portfolio,  a  Board  survey  examined  the 
correlation  coefficients  between  various 
equity  and  debt  investments.  The  results 
generally  show  that  the  correlations 
between  different  forms  of  equity  and 
different  forms  of  debt  are  either 
positive  or  only  moderately  negative. 

A  further  Board  study  {see  An 
Analysis  of  Service  Corporation 
Investment  and  Direct  Real  Estate 
Investment  by  FSLIC-Insured  Savings 
Institutions.  Joseph  A.  McKenzie,  Office 
of  Policy  and  Economic  Research,  1984), 
based  on  June  30, 1984,  data  indicates 
that  institutions  with  significant  service 
corporation  and/or  direct  real  estate 
investment  are  growing  far  more 
rapidly,  have  asset  portfolios  with 
significantly  more  potential  credit  risk, 
have  liability  structures  that  are 
potentially  less  stable,  and  originate 
significantly  lower  proportions  of 
permanent  1-  to  4-family  home 
mortgages  than  the  average  savings 
institution 

Forty-seven  of  the  2,953  institutions 
(all  having  assets  of  $10,000,000  or  more 
as  of  June  30. 1983]  in  this  study  had 
combined  direct  investment  of  10 
percent  or  more  of  assets.  Those  47 
institutions  had  an  average  181  percent 
asset  growth  for  the  year  ending  June  30, 
1984,  compared  with  a  21  percent  growth 
rate  for  institutions  with  combined 
direct  investment  of  less  than  10 
percent.  Because  it  is  in  general  very 
difficult  to  evaluate  adequately 
investments  that  grow  at  such  high 
annual  rates,  this  dramatic  disparity  in 
growth  rates  between  savings 
institutions  with  direct  investment 
above  and  below  10  percent  indicates 
that  those  heavily  involved  in  direct 
investment,  at  least  on  average,  are 
hardly  risk-minimizers.  Compared  with 
the  group  with  combined  investment  of 
less  than  10  percent  of  assets,  the  47 
institutions  also  had,  on  average, 
significantly  higher  ratios  to  assets  of 
acquisition,  development,  and 
constryction  loans,  traditional 
construction  loans,  and  nonresidential 
mortgages.  The  Board's  supervisory 
experience  is  that  these  asset  categories 
traditionally  have  a  signiHcantly  higher 


rationality  of  the  thrift  iliduslry  making  over  70 
percent  of  new  mortgages  in  the  form  of  adjustable- 
rate  mortgages. 


demonstrated  credit  risk  than 
residential  mortgage  lending. 
Institutions  with  a  combined  direct 
investment  of  10  percent  or  more  of 
assets  also  exhibit  significantly  greater 
reliance  on  jumbo  certificates  than  the 
group  with  combined  direct  investment 
of  less  than  10  percent.  As  recent  events 
have  shown,  deposits  of  more  than 
$100,000  can  prove  extremely  unstable 
when  a  financial  institution  confronts 
problems  that  are  publicly  recognized. 

The  Board's  supervisory  experience 
confirms  these  theoretical  and  empirical 
demonstrations  of  the  relatively  riskier 
nature  of  direct  investment.  Severe 
losses  have  occurred,  or  will  occur,  in 
many  institutions  that  have  invested 
most  heavily  in  direct  investments 
(including  investments  that  are,  in 
economic  reality,  direct  investments 
even  though  recorded  as  purported  ■ 
loans).  Moreover,  available  data  may 
seriously  understate  losses  that  have 
already  occurred  as  a  result  of  direct 
investments.  Losses  resulting  from  poor 
asset  quality  do  not  automatically 
appear  on  institutions'  books.  A  loss 
may  not  be  realized  until  the  examiner 
has  ordered  a  reappraisal  of  the  asset. 
Examiners  may  have  difficulty  in 
identifying  problem  assets,  particularly 
if  they  are  investments  such  as  ADC 
loans,  which  may  take  the  form  of  loans 
but  in  economic  reality  are  direct 
investments  that  would,  under  the 
proposed  regulation,  require  a  10 
percent  reserve.  These  "loans"  will 
appear  current  on  an  association's 
books  only  because  the  institution  has 
funded  reserves  for  the  payment  of 
interest.  Often,  the  "loan"  amount  also 
funded  high  loan  fees,  further  boosting 
the  institution's  balance  sheet.  These 
factors,  however,  distinguish  direct 
investments  from  scheduled  items  that 
can  be  more  readily  identified  as 
potential  losses  due  to  the  actual 
performance  of  the  loans. 

A  1982  Board  study  (that  evaluated 
the  asset  investment  powers  of  Texas 
thrifts  in  connection  with  the  Board's 
request  that  Congress  broaden  the 
powers  of  federally  chartered  thrifts) 
found  that  the  state  chartered  thrifts  had 
substantially  higher  average  net  returns 
on  investments  made  through  their 
broadened  asset  powers  than  they  did 
on  their  conventional  mortgage 
portfolios.  These  broadened  asset 
powers  included  commercial  and 
personal  loans  and  direct  investments. 
The  study  also  found  that  the  pre-tax 
return  on  assets  for  Texas  state- 
chartered  stock  institutions  was 
significantly  higher  than  for  federally 
chartered  mutual  institutions  (see  The 
Contribution  of  New  Asset  Powers  to 


S&L  Earnings:  A  Comparison  of  Federal- 
and  State-Chartered  Associations  in 
Texas.  Research  Working  Paper.;Mo.  110, 
Office  of  Policy  and  Economic  Research. 
July  1982). 

There  have  been  suggestions  that  this 
1982  study  demonstrated  that  direct 
investments  were  no  riskier  than  other 
investments.  In  fact,  that  study  did  not 
examine  direct  investments,  but  rather 
included  the  entire  package  of  new 
equity  and  debt  investment  powers 
granted  by  Texas.  Moreover,  the  study 
did  not  examine  the  risk  posed  by  direct 
real  estate  investments.  "The  study 
confirmed  only  what  is  widely  known 
and  accepted — that  the  package  of  new 
asset  powers  can  yield  higher  average 
returns  than  traditional  investments — 
but  did  not  deal  with  the  issue  of  the 
riskiness  of  these  investments,  and  the 
possible  consequences  of  that  riskiness 
for  both  institutions  themselves  and  the 
FSLIC.  During  1981.  the  time  period  over 
which  the  study's  data  are  derived,  the 
average  ratio  of  direct  investment  to 
assets  in  Texas  chartered  thrifts  was 
0.56  percent  and  the  maximum  was  7.97 
percent.  Given  the  context  in  which  the 
study  was  conducted — a  period  in  which 
direct  investment  accounted  for 
relatively  miniscule  percentages  of  most 
institution  assets — it  is  not  surprising 
that  the  study  did  not  evaluate  this  risk. 

While  the  study  did  note  that  direct 
real  estate  investment  had  a  higher 
return  than  the  historical  mortgage 
portfolio,  it  also  noted  that  the 
appropriate  comparison  would  have 
been  between  the  returns  on  direct  real 
estate  investment  and  returns 
associated  with  new  mortgage  lending. 
A  comparison  was  not  made  in  the 
study  itself  Using  this  more  appropriate 
comparison,  the  yield  advantage  of 
direct  real  estate  would  have  proven  far 
smaller.  The  authors  of  this  study 
understood  this  limitation,  and 
acknowledged  it  by  pointing  out  that 
"because  mortgages  have  longer 
maturities  than  other  assets,  during  a 
period  of  rising  interest  rates,  the 
average  mortgage  yield  is  likely  to  be 
further  below  market  rates  that  the 
average  yield  *  *  *  and  yields  on  new 
conventional  mortgages  would  probably 
be  closer  to  the  yield  on  alternative 
assets." 

An  argument  has  been  made  that 
direct  investments  in  real  estate  and 
equity  securities  are  short-term  assets 
and  therefore  provide  a  good  "match" 
with  liabilities  of  thrift  institutions.  The 
entire  notion  of  assets/liabihty  matching 
rests  on  the  principle  that  a  "good 
match"  results  when  the  fluctuations  in 
the  rate  paid  on  a  hability  closely  follow 
the  fluctuations  in  the  return  on  the 
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asset  that  the  liability  is  funding. 
Adjustable-rate  mortgages  provide  an 
excellent  match  for  thrift  institution 
deposits  since  both  rates  paid  and  rates 
received  tend  to  follow  closely  in 
tandem  Conversely,  as  the  Board's 
studies  cited  above  have  shown,  there  is 
no  reason  to  expect  a  close  correlation 
between  the  cost  of  institution  deposits 
and  the  returns  received  from  any 
particular  form  of  direct  investment.  The 
large  distribution  of  service  corporation 
rates  of  return  demonstrates 
conclusively  that  funding  direct 
investments  through  savings  deposits 
results  in  an  extremely  poor  asset/ 
liability  match.  If  anything,  a  need  for 
close  asset/liability  matching  by  thrift 
institutions  argues  strongly  in  favor  of 
requiring  additional  net  worth  for 
institutions  engaging  in  greater  direct 
investments. 

Given  the  risk  of  these  investments,  a 
direct  investment  component  of  the 
contingency  factor  similar  to  those  for 
recourse  liabilities  and  scheduled  items 
is  appropriate.  The  traditional 
activities  of  insured  institutions  have 
consisted  primarily  of  secured  lending 
(such  as  home  mortgage  loans],  in  which 
the  security  property  is  appraised  and 
the  amount  of  the  loan  is  limited  in 
accordance  with  the  value  of  the 
property,  thus  providing  a  cushion  in  the 
event  of  losses  from  default. 
Contingency  "reserves,"  however,  have 
been  required  for  scheduled  items  and 
recourse  liabilities  because  they  provide 
an  additional  offset  for  potential  losses. 
It  is  thur appropriate  to  provide  an 
additional  cushion  for  these  riskier 
direct  investment  activities  that  often 
are  not  secured  and  that  do  not  provide 
institutions  with  a  cushion  similar  to 
that  provided  by  traditional 
investments. 

The  substantially  greater  risk  of  loss 
posed  by  direct  investment  supports  a 
greater  net-worth  requirement.  For 
scheduled  items,  however,  there  is 
specific  information  that  a  particular 
asset  is  performing  badly  and  may 
default.  No  such  specific  information  is 
available  at  the  outset  in  making  a 
direct  investment.  Thus,  while  some 
reserve  is  appropriate,  the  Board 
believes  that  the  percentage  should  be 
less  than  the  percentage  required  for 
scheduled  items.  Therefore,  the  revised 
proposal  would  require  the  "contingency 
factor"  to  include  an  amount  equal  to  10 
percent  of  direct  investments.  The  Board 
requests  comments  on  the 
appropriateness  of  this  level  of  reserves. 

The  direct-investment  contingency 
factor  references  definitions  of  three 
components  of  direct  investment 
contained  in  the  proposed  regulation  on 


direct  investments.  The  Board  intends  to 
clarify  those  definitions  for  purposes  of 
the  revised  net-worth  proposal. 

Proposed  §  563.9-8(0(2)  (49  FR  20719] 
defines  an  "investment  in  real  estate"  to 
mean  the  direct  or  indirect  ownership  of 
an  equity  interest  in  real  property  (other 
than  office  buildings  and  foreclosures) 
as  determined  in  accordance  with 
generally  accepted  accounting  principles 
("GAAP").  The  Board  has  since 
proposed  standards  reflecting  GAAP  for 
classifying  real  estate  investment  and 
for  reporting  them  in  financial 
statements.  See  49  FR  43557  (October  30, 
1984).  If  these  standards  are  not  adopted 
in  final  form,  it  is  the  Board's  intention 
that  for  the  purposes  of  the  net- worth 
proposal,  each  institution  should 
determine  whether  particular  real  estate 
investment  constitutes  an  equity  interest 
in  real  estate  in  accordance  with  GAAP. 
The  Board  notes  that  the  Accounting 
Standards  Executive  Committee  of  the 
American  Institute  of  Certified  Public 
Accountants  has  published  a  notice  to 
practitioners  that  sets  forth  certain 
characteristics  for  an  auditor  to  consider 
in  evaluating  the  institution's 
determination.  See  Journal  of 
Accountancy  51  (November  1983). 

The  Board  wishes  to  clarify  that 
investments  of  institutions  in  finance 
subsidiaries  pursuant  to  S  545.82  of  the 
Board's  Federal  Regulations  are  not 
intended  to  constitute  "direct 
investment"  for  purposes  of  proposed 
9  563.9-8,  and  thus  would  not  constitute 
direct  investments  for  purposes  of  the 
revised  net-worth  proposal.  The  Board 
declared  the  inapplicability  of  the  direct 
investment  threshholds  to  investments 
made  by  institutions  in  fmance 
subsidiaries  in  the  preamble  to  its  final 
rule  regarding  finance  subsidiaries  of 
federal  associations.  Board  Resolution 
No.  84-369,  49  FR  29357  (July  19, 1984). 

Proposed  S  563.9-8(g)(l)  (49  FR  20719) 
defines  "equity  seoirity"  broadly  to 
include,  among  other  things,  any  interest 
or  instrument  commonly  known  as  an 
equity  security  or  a  certificate  of  interest 
or  participation  in  any  profit-sharing 
agreement,  as  well  as  any  warrant  or 
right  to  subscribe  for  or  purchase  any 
such  security,  and  any  debt  security 
convertible  into  any  such  security. 
Enumerated  securities,  including  equity 
securities  issued  by  a  service 
corporation,  were  excluded  from  the 
definition.  The  Board  believes  that 
equity  securities  issued  by  an 
institution's  own  finance  subsidiaries,  as 
defmed  in  49  FR  29357  (July  19. 1984), 
should  be  excluded  from  the  definition 
for  purposes  of  the  reproposed  net- 
worth  rule.  The  Board  is  not  persuaded, 
however,  that  further  narrowing  the 


definition  would  be  productive  of  the 
ends  sought  by  the  reproposed  net- 
worth  regulation.  Specifically,  concerns 
regarding  the  safety  and  soundness  of 
insured  institutions  would  not  be 
alleviated  by  excluding  from  the 
deHnition  of  "equity  security" 
investments  in  limited  partnerships  or 
joint  ventures,  equity  securities  acquired 
in  "foreclosure"  situations,  investments 
in  closed-end  investment  companies,  or 
Sallie  Mae  securities.  Convertible 
seciuities  would  be  deemed  to  be 
"equity  seciuities"  if  accounted  for  as 
such  under  GAAP. 

In  order  to  avoid  "double  reserves"  on 
investments  in  service  corporations 
when  an  institution  is  consolidated  with 
its  service  corporation,  the  revised 
proposal  would  permit  an  institution  to 
exclude  the  amount  of  its  investment  in 
the  service  corporation  from  the  total 
amount  of  direct  investments  in 
calculating  the  contingency  factor. 
However,  once  consolidated,  any  direct 
investment  made  by  the  service 
corporation  would  be  included  in  the 
total  amount  of  direct  investments  made 
by  its  parent  institution. 

Approval  for  growth  in  excess  of  25 
percent.  Finally,  to  address  more 
effectively  the  Board's  concern  with 
excessive  growth  by  insured 
institutions,  discussed  above,  the  Board 
is  proposing  to  require  institutions  to 
obtain  prior  written  approval  from  the 
appropriate  Principal  Supervisory  Agent 
before  growing  at  an  annualized  rate  in 
excess  of  25  percent  per  quarter.  As 
stated  previously,  the  Board's  research 
demonstrates  that  institutions  that  have 
increased  their  liabilities  by  an  aimual 
rate  of  more  than  19  percent  have 
significantly  riskier  asset  portfolios  and 
less  stable  funding  sources  than 
institutions  growing  at  a  lesser  rate.  For 
the  reasons  set  forth  in  the  above 
discussion  of  the  exception  for  small 
institutions,  the  Board  believes  that  it  is 
appropriate  to  exempt  institutions 
whose  assets  are  $100,000,000  or  less 
from  the  prior-approval  requirement. 

Institutions  to  which  the  prior- 
approval  requirement  would  apply 
would  submit  information  necessary  for 
the  Principal  Supervisory  Agent  to 
determine  the  institution's  ability  to 
manage  the  resulting  increase  in 
activities,  to  determine  the  stability  of 
the  funding  sources  and  the  risks  of 
potential  runs,  and  the  interest-rate  and 
credit  risks  posed  by  the  planned  uses  of 
the  funds.  This  would  also  ensure  that 
the  management  of  an  institution 
carefully  considers  the  potential  impact 
of  various  marketing  practices  such  as 
(1)  paying  a  fee  to  a  third  party  for 
marketing,  underwriting  or  soliciting 
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liabtlitiet:  (2)  utilising  a  Nsting  service  to 
make  its  rate*  known  in  any  market  for 
liabilities;  (3)  enga^ng  in  marketing 
practices  including  ofT-site  media 
advertising  and  direct  or  indirect 
solicitation  by  employees  of  the 
institution  by  mail,  telephone,  or  odier 
means:  or  (4)  utilizing  the  services  of.  or 
marketing  deposits  through,  a  deposit 
broker. 

Sunset  provision.  The  Board  intends 
to  examine  the  issues  presented  by  the 
implementation  of  this  proposal  if 
adopted  as  a  final  rule.  The  Board  is 
therefore  proposing  that  the  revision,  if 
adopted  as  a  final  rule,  would  expire  on 
fanuaiy  1, 1967,  unless  further  action  is 
taken  by  the  Board  prior  to  that  date. 

Studies  and  data  cited  in  the  preamble 
are  available  for  public  inspection  along 
with  comments  received  on  the 
proposal. 

biitial  Regnbtory  Pkxifattty  Aaalyais 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  Pub.  L  96-354.  94  Stat 
1164  (1960),  die  Board  is  providing  the 
following  regdatory  flexibiKty  analysis. 

1.  Reasons,  objectives  and  legal  basis 
underlying  the  proposed  rule.  These 
elements  are  incorporated  above  in  the 
supplementary  information  regarding 
the  proposal. 

2.  Small  entities  to  which  the 
propoeed  rule  would  apply.  The 
proposed  rale  would  apply  to 
institntians  whose  accooits  are  insured 
by  die  FSUC  except  that  institutions 
whose  assets  do  not  exceed  $100,000000 
and  which  increased  liabilities  by  15 
percent  or  less  would  not  be  required  to 
elimiaate  the  use  of  five-jrear  averaging. 
Also.  Ilie  prior-approval  requirement  for 
institutions  to  increase  lisUlities  in 
excess  of  25  percent  would  not  apply  to 
institiitions  having  tlOQXOaoOO  or  less  in 
assets. 

3.  Impact  of  the  proposed  rule  on 
small  institutions.  The  proposed  rule 
would  limit  the  leveraging  ability  of 
rapidly  growing  small  institutions  by 
imposing  a  variable,  marginal  net-worth 
requirement  on  any  quarterly  increase  in 
liabilities  and  by  gradually  eliminating 
five-year  averaging  and  twenty-year 
phase-in  in  the  calculation  of  minimum 
net-worth  requirements.  An  exception, 
however,  would  permit  those  small 
institutions  that  increase  their  liabilities 
by  15  percent  or  less  to  continue  to  use 
five-year  averaging. 

4.  Overlapping  or  confliciing  federal 
rules.  There  are  no  known  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  proposal. 

5.  AJteruativea  to  the  proposed  rules. 
There  are  no  alternatives  to  the 
elimination  of  techniques  that 
understate  the  capital  adequacy  of  small 


institutions  that  would  be  less 
burdensome  than  the  proposal  in 
addressing  the  concerns  expressed  in 
the  supplementary  information  set  forth 
above. 

The  Board  has  determined  to  provide 
less  than  a  60-day  comment  period  (with 
comments  due  by  December  31. 1964) 
because  (1)  this  is  a  reproposai  in  which 
a  number  of  issues  were  addressed  and 
comments  received,  in  the  February 
proposal,  and  (2)  the  need  to  avoid 
undue  disruption  of  institutions' 
financial  planning  for  fiscal  year  1965. 
Further,  the  Board  advises  that,  should 
the  amendments  be  adopted  in 
substantially  the  form  proposed  herein, 
it  is  the  Board's  intention  that  they  take 
effect  for  the  calendar  quarter  beginning 
January  1, 1985. 

Lists  of  Subjects 

12  CFR  Parts  561  and  563 

Insurance  of  accounts:  Savings  and 
loan  associations. 

12  cm  Part  570 

Savings  and  k>an  associations. 

12  CFR  Part  571 

Accounting.  Bank  deposit  insurance. 
Savings  and  loan  associations. 

12  CFR  Part  584 

Holding  companies.  Savings  and  loan 
associations. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  proposes  to  amend 
Parts  561  and  563,  Subchapter  D. 
Chapter  V  of  tide  IZ  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHATTER  O— fCOERAL  SAVINGS  AND 
LOAN  INStJRANCC  CORPORATION 

PART  561— OEFHirnONS 

9561.13    [AmwMtod] 

1.  Amend  $  561.13(a)  by  removing  the 
phrase  "statutory-reserve  or";  and 
amend  S  561. 13(c)  by  changing 

"5  563.13(c)"  to  read  '5  563.13(d)".  (If 
S  561.13  is  amended  as  proposed  by 
Board  Resolution  No.  84-680,  then 
S  561.13(c)  will  become  S  561.13(d)  and 
will  be  amended  accordingly.] 

PART  563— OPERATIONS 

$563.7-4    (Awendsdl 

2.  Amend  {  563.7-4(l){2Khr)  and  (v)  by 
removing  the  phrase  "statutory-reserve 
requirement  or". 

fi5C3>-1    CAwsndsdl 

3.  Amend  S  S63.8-l(dKl)(iv)  by 
removing  Uie  phrase  "or  Federal 
insurance  reserve". 

4.  Amend  S  563.13  by  revising 
paragraph  (a):  by  redesignating 


paragraph  (bK4)  as  paragraph  (bMS);  by 
revising  paragraphs  (b)(1),  (2)  and  (3), 
and  adding  new  paragraph  (b)(4);  by 
removing  paragraph  (f):  by  redesignating 
paragraphs  (c),  (d).  and  (e)  as 
paragraphs  (d),  (e)  and  (f).  respectively; 
by  adding  new  paragraph  (c):  by 
removing  the  phrase  "reserve 
requirements  of  paragraphs  (a)  and  (b)" 
in  the  first  sentence  of  new  paragraph 
(d)(1)  and  substituting  the  phrase 
"requirement  of  paragraph  (b)";  by 
removing  the  phrase  "statutory  reserve 
or''  in  the  heading  of  new  paragraph  [ef, 
by  removing  the  phrase  "the  statutory 
reserve  requirement  set  forth  in 
paragraph  (a)  of  this  section  or"  in  the 
first  sentence  of  new  paragraph  (e),  by 
removing  the  phrase  "paragraph  (b)(2)  of 
this  section  or  the  statutory  reserve 
requirement  set  out  in  paragraph  (a)(2) 
of  this  section"  from  the  first  sentence  of 
new  paragraph  (f)  and  substituting  the 
phrase  "paragraph  (b)  of  this  section"; 
by  revising  paragraph  (g):  and  by  adding 
new  paragraphs  (h)  and  (i);  as  follows: 

8  563.13   Rsgulatory  n•^wontl  rsqutrsment 

(a)  Scope.  (1)  This  section  sets  forth 
the  requirements  for  the  maintenance  of 
regulatory  net  worth  by  all  insured 
institutions.  Compliance  with  the 
requirements  of  this  section  shall  be 
considered  to  be  compliance  with  the 
reserve  requirements  of  section  403(b)  of 
the  National  Housing  Act  (12  U.S.C 
1726(b)). 

(2)  Items  previously  credited  to  the 
predecessor  Federal  Insurance  Reserve 
Account  shall  be  designated  "restricted 
retained  earnings"  in  the  list  of  items 
comprising  the  net-worth  sccount  and 
shall  be  used  only  for  absorption  of 
losses.  Items  earmarked  or  otherwise 
designated  but  not  credited  to  that 
Account  may  be  designated  as  restricted 
retained  earnings. 

(b)  Minimum  required  amount — (1) 
General  rule.  Except  as  provided  in 
paragraphs  (b)(2)  and  (3)  of  this  section, 
the  minimum  net-worth  requirement  for 
any  calendar  quarter  shall  be  the  sum  of 
the  following: 

(i)  The  base  factor, 

(ii)  V^o  of  the  amortization  factor  as 
defined  in  paragraph  (h)(5)(i)  of  this 
section: 

(iii)  The  growth  factor  and 

(iv)  The  contingency  factor. 

(2)  Exception  for  de  novo  institutions. 
(i)  De  novo  institutions  shall  have  a 
minimum  net  worth  equal  to  the  sum  of 
the  contingency  factor  plus  seven 
percent  of  all  liabilities  of  the  institution, 
which  shall  decline  by  100  basis  points 
for  each  year  following  the  beginning  of 
the  first  full  fiscal  year  until  equal  to  five 
percent;  thereafter,  upon  the  approval  of 
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the  Principal  Supervisory  Agent 
pursuant  to  paragraph  (b)(2)(iii]  of  this 
section,  the  minimum  net  worth  shall  be 
equal  to  the  amount  specified  by 
paragraph  (b)(1)  of  this  section. 

(ii)  De  novo  institutions  which  elect  to 
have  their  applications  for  insurance  of 
accounts  processed  in  accordance  with 
the  policy  set  forth  in  S  571.6(a)(2)  of  this 
subchapter  but  which  do  not 
additionally  qualify  under  S  571.6(a)(3), 
shall  have,  for  the  period  between  the 
commencement  of  operations  and  the 
beginning  of  the  first  full  fiscal  year  and 
for  three  years  following  the  beginning 
of  the  first  full  fiscal  year,  a  minimum 
net  worth  equal  to  the  sum  of  the 
contingency  factor  plus  seven  percent  of 
all  liabilities;  thereafter,  upon  the 
approval  of  the  Principal  Supervisory 
Agent  pursuant  to  paragraph  (b)(2)(iii)  of 
this  section,  the  minimum  net  worth 
shall  equal  the  amount  specified  by 
paragraph  (b)(1)  of  this  section. 

(iii)  The  Principal  Supervisory  Agent 
of  the  institution's  Federal  Home  Loan 
^nk  district  has  delegated  authority  to 
approve  a  change  in  the  minimum  net- 
worth  requirement  for  a  de  novo 
institution  from  the  amount  specified  by 
paragraph  (b)(2)  of  this  section  to  the 
amount  specified  by  paragraph  (b)(1)  of 
this  section:  Provided  that  the  Agent 
does  not  take  supervisory  objection  to 
the  probable  effect  of  such  reduction  on 
the  institution's  safe  and  sound 
operating  condition.  If  approval  is 
withheld,  the  institution  may  seek 
review  and  final  decision  by  the 
Corporation. 

(3)  Exception  for  institutions  with  not 
more  than  $100,000,000  in  assets.  Except 
as  provided  in  paragraph  (b)(2)  of  this 
section,  any  institution  whose  total 
assets  at  the  end  of  a  calendar  quarter 
do  not  exceed  $100,000,000  and  which 
did  not  increase  its  total  Habilities 
measured  from  the  corresponding 
quarter  of  the  preceding  year  (or,  during' 
calendar  year  1985,  from  January  1, 
1965)  at  an  annual  rate  in  excess  of  15 
percent. 

(i)  Shall  have  a  minimum  net-worth- 
requiremeni  that  shall  be  the  sum  of  the 
following: 

(a)  Three  percent  of  the  average 
amount  of  liabilities  at  the  end  of  that 
calendar  quarter  and  on  the 
corresponding  quarter(8)  of  one  or  more 
of  the  four  immediately  preceding  years 
(provided  all  such  years  are 
consecutive); 

(b)  V^o  of  the  amortization  factor  as 
defined  in  paragraph  (h)(5)(ii)  of  this 
section;  and 

(c)  The  contingency  factor, 
(ii)  Shall  calculate  any  merger, 

consolidation,  or  purchase  of  assets  and 
assumption  of  liabilities  by  using 


pooling-of-interests  accounting  without 
regard  to  the  actual  method  of 
accounting  used;  and 

(iii)  Shall  not  include  any  increase  in 
liabilities  resulting  from  a  merger, 
consolidation,  or  purchase  of  assets  and 
assumption  of  liabilities  in  determining 
whether  the  institution  increased  its 
liabilities  at  an  annual  rate  in  excess  or 
15  percent. 

(4)  Maintenance  requiremenL 
Institutions  shall  maintain  imUl  the  end 
of  the  next  calendar  quarter  net  worth  at 
least  equal  to  the  dollar  amount  required 
at  the  last  calendar  quarter.  '^ 

•        «        *        *        *  i 

(c)  Calculation  period.  The  minimum 
net-worth  requirement  shall  be 
calculated  as  of  the  end  of  each 
calendar  quarter  and  shall  be  met  as  of 
such  date. 

(g)  Charging  of  losses  to  reserves. 
Losses  charged  to  reserves  shall  exhaust 
all  net-worth  accounts  before 
constituting  a  charge  against  mutual 
capital  certificates. 

(h)  Definitions.  For  purposes  of  this 
section: 

(1)  'Total  liabilities"  means  the  total 
assets  net  of  loans  in  process,  specific 
reserves  and  deferred  credits  other  than 
deferred  taxes,  minus  net  worth  as 
defined  in  §  561.13  of  this  subchapter. 

(2)  "Base  factor"  means: 

(i)  The  minimum  required  net  worth 
for  the  preceding  calendar  quarter 
(except  that  for  the  calendar  quarter 
ending  March  31, 1985,  the  minimum 
required  net  worth  for  the  beginning  of 
the  most  recent  fiscal  year),  exclusive  of 
the  contingency  factor  and  before 
reduction  for  qualifying  balances;  or 

(ii)  For  any  institution  involved  during 
a  calendar  quarter  in  a  merger, 
consolidation,  or  purchase  of  assets  and 
assumption  of  liabilities,  the  minimum 
net-worth  requirement  (net  of  the 
contingency  factor  and  before 
deductions  for  qualifying  balances)  at 
the  end  of  the  preceding  calendar 
quarter,  calculated  as  if  the  merger, 
consolidation,  or  purchase  of  assets  and 
assumption  of  liabilities  had  occured  at 
that  date  using  pooling-of-interests 
accounting  without  regard  to  the  actual 
method  of  accounting  used. 

(3)  "Growth  factor"  means: 

(i)  During  a  calendar  quarter  when  the 
institution's  total  liabilities  have 
increased — 

(o)  Three  percent  of  the  increase  in 
total  liabilities  during  the  calendar 
quarter  for  institutions  whose  growth  in 
total  liabilities  measured  from  the 
corresponding  quarter  of-the  preceding 
year  (or,  during  calendar  year  1985.  from 


January  1, 1985)  is  at  an  annual  rate  of 
15  percent  or  less; 

[b)  Four  percent  of  the  increase  in 
total  liabilities  during  the  calendar 
quarter  for  institutions  whose  growth  in 
total  liabilities  measured  from  the 
corresponding  quarter  of  the  preceding 
year  (or,  during  calendar  year  1985,  from 
January  1, 1985)  is  ai  an  annual  rate 
greater  than  15  percent  but  not  more 
than  25  percent:  or 

(c)  Five  percent  of  the  increase  in  total 
liabilities  during  the  calendar  quarter  for 
institutions  whose  growth  in  total 
habilities  measured  from  the 
corresponding  quarter  of  the  preceding 
year  (or,  during  calendar  year  1985,  from 
January  1, 1985)  is  at  an  annual  rate  in 
excess  of  25  percent. 

(ii)  During  a  calendar  quarter  when 
the  institution's  total  liabilities  have 
declined — a  negative  amount 
determined  by  multiplying  the  decrease 
in  total  liabilities  during  that  quarter  by 
a  fraction  of  which  the  numerator  is  the 
"base  factor"  as  of  the  end  of  the 
preceding  quarter  and  the  denominator 
is  the  "total  liabilities"  as  of  the  end  of 
the  preceding  quarter. 

(iii)  Increases  in  liabilities  resulting 
from  a  merger,  consolidation,  or 
purchase  of  assets  and  assumption  of  . 
liabilities,  shall  not  be  included  as  an 
increase  in  liabilities  for  purposes  of 
determining  the  growth  factor  during 
that  quarter. 

(4)  The  "contingency  factor"  is  the 
sum  of: 

(i)  Two  percent  of  all  loans  sold  with 
recourse  as  that  term  is  defined  in 
S  561.8  of  this  subchapter 

(ii)  Ten  percent  of  investments 
specified  in  S  563.9-8(a)  of  this 
subchapter  made  after  December  1, 
1984,  except  that  investments  in  service 
corporations  may  be  excluded  if  an 
institution  elects  to  calculate  its  net- 
worth  requirement  on  a  consolidated 
basis  including  that  service  corporation: 
Provided,  that  any  investments  specified 
in  S  563.9-8(a)  made  by  the  service 
corporation  shall  be  included  in  the  total 
of  such  investments  of  the  parent 
institution:  and 

(iii)  20  percent  of  the  institution's 
scheduled  items. 

(5)(i)  "Amortization  factor"  means  the 
amount  by  which  three  percent  of  total 
habilities  as  of  December  31, 1984. 
exceeds 

(a)  Three  percent  of  the  average 
amount  on  that  date  and  on  the 
corresponding  date(8]  of  one  or  more  of 
the  four  immediately  preceding  fiscal 
years  (provided  all  such  dates  are 
consecutive);  or 

[b)  For  all  insured  institutions  (other 
than  de  novo  institutions)  that  have  not 
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reached  the  twentieth  anniversary  of 
accounts,  the  amount  specified  in 
paragraph  (h)(5)(i)(a)  of  this  section 
multiplied  by  a  hvction  of  which  the 
numerator  is  the  number  of  consecutive 
years  of  insurance  of  accounts  and  the 
denominator  is  twenty. 

(ii)  For  any  institution  whose  total 
assets  at  the  end  of  a  calendar  quarter 
do  not  exceed  $100,000,000  and  which 
did  not  increase  its  total  liabilities  as 
measured  from  the  corresponding 
quarter  of  the  preceding  year  at  an 
annual  rate  in  excess  of  15  percent,  the 
"amortization  factor"  means  the  amount 
by  which — 

[a]  The  amount  equal  to  3  percent  of 
the  average  of  total  liabilities  as  of 
December  31,  1984.  and  on  the 
corresponding  datefs)  of  one  or  more  of 
the  four  immediately  preceding  fiscal 
years  (provided  all  such  dates  are 
consecutive)  exceeds. 

[b]  The  amount  specified  in  paragraph 
(h)(5)(ii)(a)  muitiphed  by  a  fraction  of 
which  the  numerator  is  the  number  of 
consecutive  years  of  insurance  of 
accounts  and  the  denominator  is  twenty. 

(6)  "De  novo  institution"  means  any 
savinm  nnH  loan  association, 
homesteao  association,  cooperative 
bank  or  savings  bank  which  has  filed 
with  the  appropriate  Federal  Home  Loan 
bank  an  application  for  insurance  of 
accounts,  or  an  application  to  organize  a 
Federal  association,  which  was  not 
approved  prior  to  November  3, 1983.  and 
the  business  of  which  has  not  been 
conducted  previously  under  any  charter. 

(i)  Expiration  date.  This  section  shall 
expire  on  January  1, 1967. 

5.  Add  a  new  9  563.13^1.  as  follows: 


SS63.13-1 

(a)  No  insured  institution  having  total 
assets  in  excess  of  $100,000,000  shall 
increase  its  total  liabilities  within  any 
three-month  period  at  an  annual  rate 
greater  than  25  percent  without  prior 
approval  of  the  institution's  Principal 
Supervisory  AgenL 

(b)  To  obtain  the  prior  written 
approval  of  the  Principal  Supervisory 
Agent,  an  institution  shall  submit  a 
written  growth  plan.  A  groth  plan  shall 
cover  a  period  of  time  not  to  exceed  one 
year,  and  shall  include  the  following 
information: 

(1)  The  institution's  net  worth  as  of 
the  end  of  the  preceding  calendar 
quarter 

(2)  The  amount  of  liabilities  the 
institution  expects  to  obtain: 

(3)  A  listing  of  the  proposed  sources 
from  whom,  and  methods  by  which,  the 
liabilities  will  be  obtained; 

(4)  The  costs,  rates,  and  maturities  of 
liabilities  sought  to  be  obt«>ined;  and 


(5)  The  planned  uses  of  any  liabilities 
obtained. 

(c)  No  institution  shall  alter  a  written 
growth  plan  upon  which  approval  has 
been  granted  or  materially  diverge  from 
such  a  plan  without  the  prior  approval 
of  its  Principal  Supervisory  Agent. 

(d)  A  deposit  growth  plan  filed  in 
accordance  with  paragraph  (b)  of  this 
section  shall  be  deemed  to  be  approved 
by  the  Corporation  30  calendar  days 
after  the  Principal  Supervisory  Agent 
sends  written  notice  to  the  institution 
that  the  plan  is  complete,  unless  the 
Principal  Supervisory  Agent  takes 
objection  to  the  plan.  In  determining 
whether  to  take  objection  to  a 
completed  growth  plan,  the  Principal 
Supervisory  Agent  shall  consider  the 
following  factors: 

(1)  The  impact  of  the  plan  upon  the 
institution's  net  worth: 

(2)  The  risk  of  the  corresponding 
investments,  the  likelihood  of  obtaining 
the  projected  return,  and  the  ability  of 
the  institution  to  underwrite  the 
incremental  volume  of  investments; 

(3)  The  relative  maturities  of  the 
liabilities  and  corresponding 
investments; 

(4)  The  extent  to  which  the  liabilities 
are  derived  from  or  through  a  single 
source: 

(5)  Whether  the  interest  to  be  paid  on 
the  liabilities  corresponds  with 
generally  prevailing  rates  for  similar 
liabilities: 

(6)  The  financial  strength  of  the 
institution,  including  the  level  of  its  net 
worth  which  shall  not  be  less  than  3 
percent  of  total  liabilities; 

(7)  The  stability  of  the  institution's 
earnings  over  the  six  preceding  calendar 
quarters;  and 

(8)  The  extent  to  which  the 
institution's  policies  are  consistent  with 
economical  home  financing. 

(e)  Expiration  date.  This  section  shall 
expire  on  January  1, 1987. 

6.  Revise  S  583.14  as  follows: 

§  563.14    Payment  of  dtvMvnda 

No  fnsured  institution  which  has 
recognized  losses  of  any  kind 
chargeable  to  its  net-worth  account  may 
pay  dividends  to  insured  members  or 
other  account  holders,  unless  (a)  its  net- 
worth  account,  after  deduction  of  such 
losses,  is  at  least  equal  to  the  amount 
required  under  §  563.13(b)  of  this  part,  or 
(b)  prior  written  approval  is  obtained 
from  the  Corporation.  The  Corporation 
hereby  approves  for  any  insured 
institution  which,  prior  to  the  charging 
of  such  losses,  has  met  the  requirement 
of  S  563.13(b),  the  declaration  of 
dividends  to  insured  members  or  other 
account  holders,  if  the  insured 


institution  applies  not  less  than  25 
percent  of  its  net  income  (as  defined  in 
§  563C.12  of  this  subchapter)  for  the 
affected  distribution  period  to  the 
restoration  of  its  reserve  capacity. 

PART  570— BOARD  RUUNOS 
§570.5    (Ramovad] 

7.  Remove  S  570.5. 

PART  571— STATEMENTS  OF  POLICY 
9S71.6    (Arowidad] 

8.  Amend  5  571.6(aH2)  removing  the 

phrase  "S  563.13(a)(2)(ii)(6)  and 
(b)(2)(iii)(6) '  and  by  substituting  the 
phrase  "S  563.13(b)(2)(ii)". 

SUBCHAPTER  F— REGULATIONS  FOR 
SAVINGS  AND  LOAN  HOLDING 
COMPANIES 

PART  584— REGULATED  ACTIVITIES 
9  584.4    [AmafMtod] 

9.  Amend  S  584.4(g](l)(iv)  by  removing 
the  phrase  "statutory  reserve  and". 

(Sees.  401,  402.  403.  406.  48  Stat  122S.  1258. 
1257.  as  amended;  12  U.S.C.  1724. 1725, 1728. 
1728.  Reorg.  Plan  No.  3  of  1B47. 12  FR  4861.  3 
CFR.  1943-46  Comp..  p.  1071) 

By  the  Federal  Home  Loan  Bank  Board. 
II-  Fi«^ 
Secretary.  ♦ 
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12  CFR  Part  571 
[No.  84-«7»] 
Mortgage-Backed  Securltfee 

November  30, 1964. 

AQENCV:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Proposed  statement  of  policy. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  the  operating  head 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("Corporation"), 
is  proposing  to  issue  a  statement  of 
policy  concerning  the  accounting  for 
reverse  repurchase  agreements,  dollar 
reverse  repurchase  agreements,  dollar 
reverse  repurchase  agreements  which 
are  rolled  forward,  and  the  rollover  of 
forward  commitments  to  acquire 
mortgage-backed  securities  for  all 
financial  statements  submitted  to'  the 
Board  or  to  the  Corporation.  The 
intention  of  the  Board  in  the  proposed 
statement  of  policy  is  to  eliminate 
confusion  and  inconsistent  accounting 
treatment  in  this  area. 


DATES:  Comments  are  due  by  December 
31. 1984.  Proposed  effective  date: 
December  31, 1964. 

ADDRESS:  Send  comments  to  Director, 
Information  Services  Section.  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board,  1700  G  Street.  NW., 
Washington,  D.C.  20552.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  J.  McEachem.  Professional 
Accounting  Fellow.  Office  of 
Examinations  and  Super\'ision  (202-377- 
6392),  or  James  H.  Underwood. 
Corporate  and  Securities  Division. 
Office  of  the  General  Counsel  (202-377- 
6649).  at  the  above  address. 
SUPPLEMENTARY  INFORMATION: 
Institutions  whose  accounts  are  insured 
by  the  Corporation  ("insured 
institutions")  have  become  increasingly 
active  in  transactions  involving  the  sale 
and  repurchase  of  mortgage-backed 
securities.  Since  the  accounting 
standard-setting  bodies  have  not 
addressed  some  of  the  aspects  of  these 
transactions,  there  currently  exists 
considerable  confusion  and  controversy 
regarding  the  distinction  between  the 
accounting  for  reverse  repurchase 
agreements,  dollar  reverse  repurchase 
agreements,  dollar  reverse  repurchase 
agreements  which  are  subsequently 
rolled  or  extended,  and  the  rollover  of 
forward  commitments  to  purchase 
mortgage-backed  securities.  As  a  result, 
inconsistent  accounting  treatment  is 
being  applied  to  similar  transactions, 
which  is  of  concern  to  the  Board.  The 
Board  has  therefore  decided  to  address 
this  issue,  taking  into  consideration  the 
desirability  of  consistent  accounting 
treatment  as  well  as  the  need  to  retain  a 
potentially  economically  sound  financial 
tool  for  the  thrift  industry. 

The  Board'  staff  held  numerous 
meetings  with  representatives  of  the 
accounting  profession,  investment 
banking  firms  and  other  informed 
persons  during  the  development  of  the 
proposed  statement  of  policy.  The 
purpose  of  these  meetings  was  twofold: 
(1)  To  develop  criteria  that  could  be 
used  to  assess  whether  dollar  reverse 
repurchase  agreement  transactions 
involved  securities  that  were 
substantially  the  same:  and  (2)  to 
discuss  objective  criteria  that  could  be 
used  to  assess  speculative  rather  than 
investment  intent. 

The  criteria  preliminarily  decided 
upon  to  assess  whether  the  security  sold 
in  a  dollar  reverse  repurchase 
agreement  and  the  one  that  is 
reacquired  are  substantially  identical 
generally  emanate  from  either  the 
proposed  statement  of  position  prepared 


by  the  AICPA  Committee  on  Savings 
and  Loan  Associations  entitled 
Accounting  for  Dollar  Repurchase — 
Dollar  Reverse  Repurchase  Agreements 
by  Sellers-Borrowers  dated  April  14. 
1982.  or  the  Board's  OES  staff 
memoranda  R-48  ("Securities 
Transactions")  and  R-49  ("Reciprocal 
Sales  of  Mortgage  Loans"). 

The  Board  believes  that  the  criteria 
used  in  this  proposed  policy  statement 
reflect  the  marketplace  assessment  of 
the  similarity  of  mortgage-backed 
securities  and  criteria  generally  used  as 
a  result  of  the  publication  of  the 
AlCPA's  proposed  statement  of  position. 
However,  commenters  are  encouraged 
to  point  out  any  perceived 
inconsistencies  with  the  marketplace 
realities  in  order  to  assist  the  Board  in 
the  establishment  of  the  appropriate 
criteria. 

The  assessment  of  whether  an 
mstitution  consummates  a  dollar  reverse 
repurchase  agreement  transaction  as  an 
interest-rate  speculation  or  as  pari  of  a 
financing  transaction  requires 
consideration  of  many  complex  factors 
In  discussing  objective  criteria  to  be 
used  in  the  assessment  of  the  intent  of 
the  management  of  an  insured 
institution  (as  to  whether  a  specific 
transaction  was  a  speculative  or  a 
financing  transaction),  the  Board  has 
preliminarily  concluded  that  the 
requirement  for  an  initial  holding  period 
of  a  security  prior  to  the  execution  of  a 
dollar  reverse  repurchase  agreement 
and  a  periodic  holding  requirement 
would  serve  to  demonstrate 
management's  intent  to  hold  a  particular 
security  for  investment  purposes.  The 
Board  concluded  that  a  35-day  holding 
period  would  be  a  reasonable 
requirement  that  would  not  place  an 
unnecessarily  artificial  requirement  on 
an  institution's  operating  flexibility.  The 
Board  solicits  comments  on  this 
proposed  requirement  and  specific 
examples  that  would  support  a  different 
holding  period. 

In  arriving  at  this  proposed  pohcy,  the 
Board  has  considered  existing 
accounting  literature,  as  noted  above, 
that  it  believes  to  be  relevant  to  the 
transactions  at  hand  and  existing 
practices  of  the  thrift  industry  and  the 
marketplace  in  general.  The  accounting 
for  these  transactions  is  expected  to  be 
reviewed  in  the  near  future  by 
authoritative  accounting  bodies. 
Generally  accepted  accounting 
principles  ("GAAP')  may  be  affected  by 
those  deliberations.  The  necessity  of  a 
Board  policy  statement  in  this  area  will 
be  reassessed  at  such  time. 

The  mortgage-backed  securities  most 
commonly  utilized  for  these  transactions 
are  Government  National  Mortgage 


Association  (GNMA),  Federal  Home 
Loan  Mortgage  Corporation  (FHLMC). 
and  Federal  National  Mortgage 
Association  (FNMA)  securities.  The 
reference  to  these  securities  is  not. 
however,  intended  to  restrict  application 
to  this  proposed  policy  to  those  specific 
securities  as  it  also  would  apply  to  other 
similar  mortgage-backed  security  issues. 
The  Board  has  determined  that  a  short 
comment  period  is  appropriate  because 
prompt  action  is  in  the  public  interest. 
Many  insured  institutions  use  a  fiscal 
year  that  ends  on  December  31,  and  thus 
are  required  to  prepare  financial 
statements  for  the  year  ending 
December  31,  Expeditious  consideration 
of  this  proposed  statement  of  policy  is 
necessary  so  that  the  standards,  if 
adopted  in  final  form,  can  be  in  place 
with  a  minimum  of  delay  where  relevant 
to  the  preparation  of  these  year-end 
statertients.  and  can  be  effective  for 
transactions  occurring  in  the  fiscal  year 
beginning  January*  1.  1985.  Therefore,  the 
Board  is  further  advising  the  public  of  its 
intention  to  use  December  31. 1984.  as 
the  date  of  effectiveness  of  the 
statement  of  policy  if  the  statement  of 
policy  is  adopted  in  final  form 
substantially  as  proposed.  An  exception 
would,  however,  be  made  for  open 
forward-commitment  dollar  rolls  entered 
into  before  December  31, 1984,  that  are 
not  extended  beyond  their  settlement 
dates,  except  in  the  case  of  settlement 
dates  subsequent  to  March  31. 1985; 
dollar  rolls  in  the  latter  instances  would 
be  required  to  be  marked  to  market  after 
March  31. 1985.  The  Board  believes  that 
a  90-day  period  would  be  adequate  to 
enable  institutions  with  such 
investments  to  restructure  their 
positions,  but  requests  comments  on  this 
issue. 

Initial  Regulatory  Flexibility  Analysu 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  96-354,  94  Stat. 
1164  (Sept.  19, 1980),  the  Board  is 
providing  the  following  initial  regulatory 
flexibility  analysis: 

1.  Reasons,  objectives,  and  legal 
bases  underlying  the  proposed  rules. 
These  elements  have  been  discussed 
elsewhere  in  the  supplementary 
information  regarding  the  proposal 

2.  Small  entities  to  which  the 
proposed  rule  would  apply.  The  rules 
would  apply  to  all  insured  institutions. 

3.  Impact  of  the  proposed  rules  on 
small  institutions.  To  the  extent  that  the 
rules  would  affect  small  institutions,  this 
has  been  discussed  elsewhere  in  the 
proposal. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  federal  rules  which 
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duplicate,  overlap,  or  conflict  with  the 
proirased  rules. 

5.  Alternatives  to  the  proposed  rules. 
No  other  alternative  would  provide  for 
consistency  in  accounting  treatment  of 
the  covered  activities. 

List  of  Subjects  in  12  CFR  Part  571 

Savings  and  loan  associations. 

Subchaptf  D-Fadfal  Savlnga  and  Loan 
tnauranca  Corporation 

PART  571— STATEMENTS  OF  POLICY 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  571.  Subchapter 
D.  Chapter  V.  Title  12  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

Add  a  new  §  571.16  as  follow: 

§571.16    MortQaga-^acfcad-aacurtttaa 
tranaactkNia. 

(a)  General.  (1)  The  accounting 
treatment  hereafter  described  for 
Reverse  repurchase  agreements,  dollar 
reverse  repurchase  agreements,  dollar 
reverse  repurchase  agreements — with 
rollovers  or  extensions,  and  rollovers  or 
extensions  of  forward  commitments  to 
purchase  mortgage-backed  securities 
("forward  commitment  dollar  rolls"),  is 
to  be  used  by:  (i)  All  insured  institutions 
in  connection  with  all  applications 
submitted  to  the  Board  or  Corporation; 
(ii)  all  federally  chartered  and/or 
insured  institutions  and  all  sa\'ing8  and 
loan  holding  companies  and  their 
subsidiaries  and  affiliates,  in  connection 
with  all  reports  submitted  to  the  Board 
or  Corporation;  (iii)  independent  public 
accountants  in  determining  whether 
mortgage-backed-securities  transactions 
have  been  properly  recorded  and 
reported;  and  (iv)  Board  examiners 
when  preparing  reports  for  the  Board. 

(2)  The  proper  accounting  treatment 
for  mortgage-backed-securities 
transactions  depends  on  whether  the 
transactions  are,  in  substance,  sales  and 
purchases  of  securities,  financing 
transactions,  or  the  rollover  of  forward 
commitments  to  purchase  securities. 
When  the  security  to  be  repurchased  is 
not  either  identical  or  substantially 
identical  to  the  seciunty  sold,  the 
transaction  is  a  sale  and  purchase  and 
not  a  financing  transaction.  This 
differentiation  is  critical  since  a  sale 
and  purchase  requires  recognition  of 
gain  or  loss  upon  initiation  of  the 
transaction;  a  financing  does  not.  Mark- 
to-market  accounting  shall  be  followed 
for  the  rollover  of  forward  commitments 
to  purchase  mortgage-backed  securities. 

(3)  Repurchase  agreements  to  maturity 
must  be  accounted  for  as  sales  and 
purchases  and  are  not  discussed  in  this 
statement  of  policy., 


(b)  Reverse  repurchase  agreements 
and  rollovers  of  these  agreements.  (1)  A 
reverse  repurchase  agreement  is  an 
agreement  (contract)  to  sell  and 
repurchase  ("sell/buy")  the  identical 
mortgage-backed  security  within  a 
specified  time  at  a  specified  price.  These 
transactions  are  equivalent  to  borrowing 
funds  in  an  amount  equal  to  the  sales 
price  of  the  related  mortgage-backed 
security.  For  example,  if  an  institution 
wishes  to  borrow  funds  with  a 
mortgage-backed  security  is  collateral,  it 
may,  in  lieu  of  a  direct  borrowing, 
arrange  to  temporarily  sell  the  security 
with  an  agreement  to  repurchase  the 
identical  security  on  a  future  date  at  a 
specified  price.  A  difference  in  price 
represents  interest  cost  for  the  use  of  the 
funds.  During  the  term  of  this  agreement, 
the  institution  continues  to  receive 
principal  and  interest  payments  on  the 
security  and  the  security  may  or  may 
not  be  registered  in  the  institution's 
name. 

(2)  In  these  transactions,  mortgage- 
backed  securities  are  "owned"  and  in 
the  institution's  investment  portfolio 
prior  to  the  initial  sell/buy.  For  purposes 
of  this  statement  of  policy,  "owned" 
means  mortgage-backed  securities 
which  are  in  portfolio  and  have  been 
held  by  the  institution  for  investment 
purposes.  Mortgage-backed  securities 
which  have  been  formed  by  the  pooling 
of  mortgage  loans  held  by  the  institution 
meet  these  criteria. 

(3)  Reverse  repurchase  agreements 
involved  identical  securities,  and  the 
substance  of  the  transaction  is  a 
borrowing.  These  agreements  shall  be 
accounted  for  as  financing  transactions 
with  no  current  gain  or  loss  recognition 
at  the  time  of  the  sell/buy.  When  funds 
are  borrowed  under  a  reverse 
repurchase  agreement,  a  liability  shall 
be  established  for  the  amount  of  the 
proceeds.  The  investment  mortgage- 
backed  security  account  shall  not  be 
relieved  of  the  collateral  mortgage- 
backed  security.  Interest  cost  on  these 
agreements  shall  be  reported  as  an 
expense  and  not  shown  net  of  interest 
income. 

(4)  Rollovers  and  extensions  of 
reverse  repurchase  agreements  shall  be 
accounted  for  based  on  the  facts  and 
circumstances  at  the  time  of  the  rollover 
or  extentions.  When  the  rollover 
involves  the  identical  security,  the 
transaction  shall  continue  to  be 
accounted  for  as  a  financing. 

(c)  Dollar  reverse  repurchase 
agreements.  (1)  A  dollar  reverse 
repurchase  agreement  is  an  agreement 
(contract)  to  sell  a  mortgage-backed 
security  from  an  investment  portfolio 
and  subsequently  repurchase  a 
mortgage-backed  security  which  is  of 


the  same  issuer  but  which  is  not  the 
original  mortgage-backed  security 
within  a  specified  time  and  at  a 
specified  price.  Fixed-coupon  and  yield 
maintenance  dollar  agreements  are  the 
most  common  agreements.  In  a  fixed- 
coupon  agreement,  the  seller  and 
purchaser  agree  that  delivery  will  be 
made  with  a  mortgage-backed  security 
having  the  same  stated  coupon  interest 
rate  as  the  security  sold.  In  a  yield- 
maintenance  agreement,  the  parties 
agree  that  delivery  will  be  made  with  a 
security  that  will  provide  the  seller  a 
yield  that  is  specified  in  the  agreement. 
During  the  term  of  the  agreement,  the 
institution  transfers  the  security  to  the 
lender  and  the  security  is  no  longer 
registered  in  the  institution's  name.  The 
institution  receives  no  principal  and 
interest  payments  on  the  security  during 
the  agreement's  term.  The  security  to  be 
repurchased  is  typically  on  a  "to  be 
assigned"  basis,  meaning  the  pools  of 
mortgages  to  secure  a  reacquired 
security  have  been  formed  but  not 
specifically  identified. 

(2)  For  purposes  of  this  statement  of 
policy,  under  the  fixed-coupon  dollar 
reverse  repurchase  agreement,  the 
mortgage-backed  security  to  be  sold 
must  be  initially  owned  by  the 
institution  and  held  in  its  investment 
portfolio  for  a  minimum  of  35  days  prior 
to  the  initiation  of  the  sell/buy  contract. 
Securities  which  have  been  formed  by 
the  pooling  of  mortgage  loans  that  have 
been  held  by  the  institution  for  35  days 
meet  this  35-day  holding-period 
criterion. 

(3)  Fixed-coupon  dollar  reverse 
repurchase  agreements  represent 
transactions  involving  substantially 
identical  mortgage-backed  securities 
and  should  be  accounted  for  as 
collateralized  borrowing  arrangements 
[financings). 

(4)  Mortgage-backed  securities  are 
considered  substantially  identical  only 
when  all  of  the  following  criteria  are 
met: 

(i)  The  securities  are  collateralized  by 
similar  mortgages  (e.g.,  single-family 
residential  mortgages  for  single-family 
residential  mortgages); 

(ii)  They  are  of  the  same  type  of  fixed- 
rate  instrument  (e.g.  GNMA  for  GNMA. 
FHLMC  for  FHLMC.  FNMA  for  FNMA); 

(iii)  The  securities  have  the  same 
original  stated  term  to  maturity  (e.g..  30 
years); 

(vi)  The  securities  have  identical 
coupon  interest  rates; 

(v)  The  securities  have  approximately 
the  same  market  yield;  and 

(iv)  The  aggregate  principal  amounts 
of  mortgage-backed  securities  given  up 
and  mortgage-backed  securities 
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reacquired  involved  in  the  transaction 
are  within  2V4  percent  of  one  another. 

(5)  The  accounting  for  fixed-coupon 
dollar  reverse  repurchase  agreements  is 
the  same  as  that  used  for  reverse 
repurchase  agreements.  A  liability  shall 
be  recorded  for  the  amount  of  the 
proceeds.  The  difference  between  the 
sale  and  repurchase  price  shall  be 
accounted  for  as  interest  cost  thai  is 
amortized  over  the  term  of  the 
agreement;  it  may  not  be  netted  against 
interest  income  or  expense. 
Amortization  of  the  original  premium  or 
accretion  of  the  original  discount  and 
interest  income  on  the  original  security 
shall  continue  to  be  recorded  even  if 
there  is  an  exchange  of  fixed-coupon 
mortgage-backed  securities. 

(6)  In  conformance  with  paragraph 
(c)(4)(vi)  of  this  section,  the  aggregate 
principal  amounts  of  the  mortgage- 
backed  securities  sold  and  reacquired 
must  be  within  2Vi  percent  of  one 
another  to  constitute  "good  delivery."  If 
the  principal  amount  of  the  securities 
repurchased  in  a  fixed-coupon  dollar 
reverse  repurchase  transaction  is 
greater  than  that  of  those  originally  sold, 
the  difference  shall  be  recorded  in  the 
investment  account  as  though  a  separate 
acquisition  of  additional  securities  had 
occurred.  If  the  principal  amount  is  less, 
the  investment  account  must  be  relieved 
of  the  proportionate  share  of  mortgage- 
backed  securities  that  have  been  sold, 
and  gains  or  losses  adjusted  for  the  pm 
rata  share  of  unamortized  premium  (or 
discount). 

(7)  To  qualify  as  a  financing  for 
accounting  purposes,  the  settlement 
term  on  the  fixed-coupon  dollar  reverse 
repurchase  agreement  shall  not  exceed 
twelve  months  from  the  initiation  date 
(original  "sell"  date). 

(8)  A  fixed-coupon  agreement  that 
contains  a  right-of-substitution  clause  or 
that  provides  an  option  to  the  lender  to 
deliver  mortgage-backed  securities 
priced  to  result  in  a  significantly 
different  yield  shall  be  accounted  for  in 
the  same  manner  as  a  yield- 
maintenance  agreement  (i.e.,  current 
recordation  of  gains  and  losses). 

(9)  If  the  "substantially  identical" 
criterion  (set  forth  in  paragraph  (c)(4)  of 
this  section),  the  holding-period  criterion 
(set  forth  in"  paragraph  (c)(2)  of  this 
section),  or  the  term-of-agreement 
criterion  tset  forth  in  paragraph  (c)(7)  of 
this  section)  have  not  all  been  met.  the 
transaction  shall  be  accounted  for  as  a 
sale  and  purchase  of  mortgage-backed 

^         securities  rather  than  as  a  financing. 

Thereafter,  the  position  shall  be  marked 
to  market  at  each  reporting  date  until 
the  securities  are  reacquired. 

(10)  The  accounting  for  fixed-coupon 
dollar  reverse  repurchase  transactions 


entered  into  prior  to  December  31. 1984. 
shall  be  accounted  for  as  specified  in 
Board  OES  staff  memoranda  as 
furnished  from  time  to  time.  For 
example,  a  transaction  entered  into  on 
November  30. 1984.  with  a  thirteen- 
month  term  would  not  be  subject  to  the 
holding  period  criterion  (35  days),  the 
"substantially  identical"  criterion 
(except  that  the  securities  must  have 
identical  coupon  rates),  or  the  length-of- 
time  criterion  for  purposes  of  qualifying 
for  financing  accounting  (through 
December  31, 1985).  because  the 
transaction  was  initiated  prior  to 
December  31. 1984.  Transactions  entered 
into  on  or  after  December  31, 1984,  shall 
be  accounted  for  as  provided  in  this 
statement  of  poUcy. 

(11)  Yield-maintenance  dollar  reverse 
repurchase  agreements  do  not  represent 
transactions  involving  substantially 
identical  mortgage-backed  securities 
and.  therefore,  must  be  accounted  for  as 
sales  and  purchases,  regardless  of  when 
initiated. 

(d)  Dollar  reverse  repurchase 
agreements  with  rollovers  or  extensions. 
(1)  A  rollover  or  extension  of  a  dollar 
reverse  repurchase  agreement  occurs 
when  an  institution  decides  not  to 
accept  delivery  of  a  fixed-coupon 
mortgage-backed  security  at  the 
repurchase  date  but  rather  decides  to 
"roll  it  forward"  by  means  of  a  sell/buy 
transaction  in  which  the  position  is 
offset  and  extended  for  another         - 
specified  period  of  time.  Typically,  to 
the  extent  the  market  value  of  the  fixed- 
coupon  security  has  increased  or 
decreased  in  value  due  to  interest-rate 
fluctuations  from  the  original  sale  date 
to  the  roll  date,  the  institution  will  pay 
or  receive  payment  for  such  price 
fluctuations.  The  other  characteristics  of 
a  dollar  reverse  repurchase  agreement 
which  are  present  in  its  initial  term  (e.g.. 
no  receipt  of  principal  and  interest 
payments,  securities  not  registered  in 
the  institution's  name)  also  are  present 
in  the  "roll"  periods. 

(2)  Once  the  roll  period  commences, 
the  rolled  fixed-coupon  dollar  reverse 
repurchase  agreement  shall  continue  to 
be  accounted  for  as  a  financing,  when 
the  following  conditions  exist: 

(i)  Within  twelve  months  from  the 
date  of  thg  initial  sell/but  transaction 
(as  described  in  paragraph  (c)(1)  of  this 
section),  the  institution  shall  fund, 
accept  delivery,  close  out  its  position, 
and  place  in  its  investment  portfolio  the 
fixed-coupon  mortgage-backed 
securities.  For  future  dollar  reverse 
repurchase  transactions  using  these 
reacquired  securities,  in  order  for  these 
transactions  to  be  accounted  for  as 
financings,  the  security  shall  remain  in 
the  institution's  portfolio  for  at  least  a 


35-day  time  period.  This  mandatory 
delivery  condition  is  intended  to 
demonstrate  the  institution's  ability  to 
fund  the  purchase  of  the  securities  and 
intent  to  hold  the  securities  for 
investment  purposes. 

(ii)  At  all  times  during  the  rollover  or 
extension  period(s)>  the  institution  must 
be  able  to  demonstrate  its  ability  to  fund 
the  reacquisition  of  the  fixed-coupon 
mortgage-backed  securities  and  close 
out  its  position. 

(iii)  The  institution  must  be  able  to 
demonstrate  the  ability  to  fund  its 
aggregate  outstanding  position  of 
reverse  repurchase  agreements  and 
dollar  reverse  repurchase  agreements 
(i.e.,  the  individual  reverse  repurchase 
agreements  and  dollar  reverse 
repurchase  agreements  must  be 
aggregated  to  determine  if  this  criterion 
has  been  satisfied). 

(3)  If  the  conditions  of  paragraphs 
(d)(2)(i).  {d)(2)(ii)  and  (d)(2)(iii)  of  this 
section  are  not  met.  the  transaction  must 
be  accounted  for  as  a  sale  and  purchase 
of  mortgage-backed  securities  rather 
than  as  a  financing  starting  with  the 
month  the  ability  to  fund  has  not  been 
demonstrated  or  at  the  end  of  the 
twelve-month  period,  whichever  comes 
first.  Thereafter,  the  position  must  be 
marked  to  market  at  each  reporting  date 
until  the  mortgage-backed  securities  are 
reacquired. 

(4)  The  rollover  at  maturity  of  a  fixed- 
coupon  dollar  reverse  repurchase 
agreement  into  a  yield-maintenance 
dollar  reverse  repurchase  agreement 
results  in  a  new  contract.  The  rollover 
into  the  new  yield-maintenance 
agreement  shall  be  accounted  for  as  a 
sale  and  purchase  of  securities  and  the 
position  marked  to  market  at  each 
reporting  date  thereafter  until  the 
mortgage-backed  securities  are 
reacquired. 

(5)  This  policy  applies  as  of  December 
31. 1984.  for  fixed-coupon  dollar  reverse 
repurchase  agreements  which  have  been 
rolled  and  for  rolls  which  occur  after 
that  date  in  order  for  them  to  be 
accounted  for  as  a  financing.  (For 
example,  assume  a  transaction  was 
initiated  on  August  1, 1984,  and  had 
been  rolled  forward  in  30-day  rollover 
increments  to  January  1, 1985.  The 
institution,  beginning  on  December  31. 
1984.  would  have  to  demonstrate  its 
ability  to  fund  the  delivery  of  the 
substantially  identical  securities. 
Additionally,  the  institution  would  have 
to  take  delivery  of  the  securities  on  or 
before  December  31, 1985.) 

(e)  fiollover  offorv^ard commitment  to 
purchase  mortgage-backed  securities 
('forward  commitment  dollar  rolls  ").  (1) 
A  forv'ard-commitment  dollar  roll  is 


statement  of  policy. 


mortgage-backed  security  which  is  of  and  mortgage-backed  securities 
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initiated  when  an  institution  enters  into 
a  forward  commitment  to  purchase 
mortgage-backed  securities  on  a  "to  be 
announced"  basis  ('TBA")  at  a  specified 
price  on  a  specified  settlement  date.  On 
or  before  the  settlement  date,  the 
institution  decides  to  "roll"  its  position 
forward  rather  than  accept  delivery  of 
the  securities.  The  rollover  is 
accomplished  by  the  institution 
"offsetting"  its  position  and  extending 
the  commitment  to  purchase  a  TBA  at  a 
specified  later  date. 

(2)  Typically,  these  transactions  arc 
not  initiated  with  mortgage-backed 
securities  held  in  portfolio  but  rather 
with  a  forward  commitment  to  purchase. 
No  significant  cash  is  exchanged  at  the 
initial  settlement  date.  During  the  roll 
period,  the  securities  are  not  registered 
in  the  institution's  name  and  the 
institution  does  not  receive  principal 
and  interest  payments  on  the  securities. 
In  many  cases  the  TBA  securities  have 
not  been  identified  as  the  pools  to 
secure  them  have  not  been  formed  but 
are  to  be  created  in  the  future.  At  each 
rollover  date,  the  institutions  pays  or 
receives  cash  (similar  to  a  margin  call) 
from  the  broker  for  the  change  in  market 
value  of  its  position  since  the  previous 
rollover  settlement  date.  Interest  costs 
due  the  broker  may  be  nettled  against 
the  margin  call.  This  "net  margin  call"  is 
the  amount  of  cash  which  is  exchanged 
during  the  rolling  of  the  forward 
commitments. 

(3)  When  these  transactions  are 
rolled,  they  are  considered  to  be 
speculative  in  nature  rather  than  the 
short-term  financing  of  a  mortgage- 
backed-securities  portfolio.  These 
transactions,  in  addition  to  other 
forward  commitments,  are  subject  to  the 
limitations  specified  in  §  563.17-3  of  this 
subchapter.  Outstanding  forward 
commitments  to  purchase  securities  plus 
short  "put"  options,  as  described  in 
§563.17-5  of  this  subchapter,  which  in 
the  aggregate  exceed  the  limitations,  are 
deemed  to  be  inherently  unsafe  and 
unsound  activities  for  insured 
institutions. 

(4)  As  of  December  31, 1984  open 
forward-commitment  dollar  rolls  entered 
into  on  or  before  that  date  may  be 
accounted  for  as  forward  commitments 
(i.e.,  afforded  financing  treatment) 
unless  modified  during  the  life  of  the 
contract,  in  which  case  the  provisions  of 
S  563.17-3(d)  would  apply  and  profit  or 
loss  must  be  recognized  by  the 
institution  at  the  time  of  modification. 
Any  extension  of  these  transactions 
beyond  their  settlement  date  or  March 
31, 1985,  whichever  comes  first,  any 
forward  commitment  dollar  rolls  entered 
into  after  December  31,  1984  and  any 


open  forward-commitment  dollar  rolls 
transactions  with  a  settlement  date 
beyond  March  31, 1985  shall  be  marked 
to  market  as  of  each  roll  date  or  the  date 
of  filing  reports  to  the  Board  after  March 
31, 1985,  whichever  comes  first. 
Application  of  mark-to-market 
accounting  to  those  forward- 
commitment  dollar  rolls  positions 
established  prior  to  December  31, 1984 
and  expiring  prior  to  March  31. 198,"?.  is 
optional  but  encouraged. 

(f)  Recordkeeping.  (1)  An  institution 
engaging  in  mortgage-backed-securitics 
financing  arrangements  shall  maintain 
records  of  such  transactions.  These 
records  shall  include  documentation 
that  is  adequate  to  specifically  identify 
and  control  all  outstanding  positions.  At 
a  minimum,  the  documentation  must 
cover: 

(i)  Type  of  security  and  the  time  it  has 
been  held  in  portfolio  before  being  used 
to  enter  into  the  sell/buy. 

(ii)  Detail  of  prices,  interest  costs  and 
cash  flows  at  each  rollover 

(iii)  Broker  or  other  party  to  the 
transaction; 
(iv)  Expiration  date  of  the  contract; 

(v)  Unrealized  income  or  loss  on  the 
position  during  the  roll  period; 

(vi)  A  description  of  the  security 
reacquired. 

(2)  Management  of  each  insured 
institution  shall  submit  to  its  board,  on  a 
quarterly  basis,  a  report  on  the  activity 
in  these  transactions  (including  the 
unrealized  gain  or  loss  positions  in  these 
transactions).  This  report  should 
document  the  ability  of  the  institution  to 
fund  delivery  of  the  security  throughout 
the  rollover  period  when  the  transaction 
involves  a  dollar  reverse  repurchase 
agreement. 

(3)  The  lack  of  adequate 
documentation  for  these  transactions 
will  be  considered  an  unsafe  and 
unsound  practice  under  the  general 
recordkeeping  requirements  in 

§5  563.71-1  and  563.17-3  of  this 
subchapter. 

* 

(Sees.  402.  403,  407.  48  Stat.  1256.  1257.  1260. 
as  amended:  12  U.S.C.  1725. 1726, 173a  Rcorg. 
Plan  No.  3  of  1947.  3  CFR  18»3-»8  Comp..  p. 
1071) 

By  the  Federal  Home  Loan  Bank  Board. 

J.J.  Finn. 

Secretary. 

|FR  Doc  84-31935  Filed  13-6-84'.  i*?  *m\ 
BILUNG  CODE  CTSIMn-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  35a 

|LR-151-«3,  LR-17»-«41 

Sanctions  on  Issuers  and  Holders  of 
Registration-Required  Obligations  not 
in  Registered  Form  and  Application  of 
the  Repeal  of  30  Percent  Withholding 
by  the  Tax  Reform  Act  of  1984  and  of 
Information  Reporting  and  Backup 
Withholding  in  Light  of  Such  Repeal; 
Public  Hearing  on  Proposed 
Regulations 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  two 
proposed  regulations.  One  of  the  two 
proposed  regulations  (LR-151-83)  relates 
to  the  definition  of  the  term 
'registration-required  obligation"  with 
respect  to  obligations  issued  to  certain 
foreign  persons  and  the  imposition  of 
sanctions  on  issuers  issuing  registration- 
required  obligations  in  bearer  form,  and 
to  the  imposition  of  sanctions  on 
persons  holding  registration-required 
obligations  in  bearer  form.  The  other 
proposed  regulations  (LR-179-84)  relate 
to  the  application  of  information 
reporting  and  backup  withholding 
pursuant  to  the  repeal  of  30  percent 
withholding  by  the  Tax  Reform  Act  of 
1984. 

DATES:  The  public  hearing  will  be  held 
on  Monday,  January  28, 1985,  beginning 
at  10:00  a.m.  Outlines  of  oral  comments 
must  be  delivered  or  mailed  by  Monday. 
January  14. 1985. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Buidling.  1111  Constitution  Avenue  NW, 
Washington,  D.C.  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 
submitted  to  the  Commissioner  of 
Internal  Revenue,  Attn:  CC:LR:T  (LR- 
151-83.  LR-179-84),  Washington,  D.C. 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
B.  Faye  Easley  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW,  Washington, 
D.C.  20224,  telephone  202-56&-3935  (not 
a  toll-free  call). 

SUPPLEMENTARY  INFORMATION:  One  of 

the  two  subjects  of  the  public  hearing  is 
proposed  regulations  under  Treasury 
Regulations  §§  1.163-5(c).  1.165-12  and 
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1.1287-1.  The  proposed  regulations 
appeared  in  the  Federal  Register  for 
Wednesday,  August  22. 1984  (49  FR 
33276). 

The  second  subject  of  the  public 
hearing  is  proposed  regulations  under 
Treasury  Regulations  S  35a.9999-5.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Wednesday,  August 
22, 1984  (49  FR  33275). 

The  rules  of  S  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  comments  within  the  time 
prescribed  in  the  notice  of  proposed 
rulemaking  and  who  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit, 
not  later  than  Monday,  January  14, 1985, 
an  outline  of  the  oral  comments  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

George  H.  lelly. 

Director.  Legislation  and  Regulations 
Division. 

(KR  Ooc.  84-32039  Filed  12-8-84:  8:4S  ami 
MLXJNO  COOC  4U0-01-M 


26  CFR  Parts  41  and  48 

Heavy  Vehicle  Use  Tax;  Credits  and 
Refunds  of  the  Tax  on  Diesel  Fuel 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correction  to  proposed  rule. 

summary:  This  document  contains  a 
correction  to  the  Federal  Register 
publication  beginning  at  49  FR  44300  of 
the  proposed  regulations  relating  to  the 
imposition  of  tax  on  the  use  of  heavy 
vehicles  and  relating  to  credits  and 
refunds  of  the  tax  imposed  on  the  sale  of 
diesel  fuel. 

DATES:  The  proposed  amendments  that 
are  the  subject  of  this  correction  are 
proposed  to  be  effective  after  June  30, 
1984,  except  as  otherwise  provided.  This 


correction  is  to  be  effective  with  respect 
to  the  same  dates. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.  Faye  Easley  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW..  Washington, 
D.C.  20224,  Attention:  CC:LR:T. 
telephone  202-566-3935  (not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  6. 1984,  the  Federal 
Register  published  proposed 
amendments  to  the  Excise  Tax 
Regulations  (26  CFR  Part  41)  under 
sections  4481,  4482,  and  4483  of  the 
Internal  Revenue  Code  of  1954.  These 
amendments  were  proposed  to  conform 
the  regulations  to  section  513  of  the 
Highway  Revenue  Act  of  1982  (Title  V  of 
the  Surface  Transportation  Assistance 
Act  of  1982)  (Pub.  L  97-424,  96  Stat. 
2177)  and  sections  901,  902,  and  903  of 
the  Tax  Reform  Act  of  1984  (Division  A 
of  the  Deficit  Reduction  Act  of  1984) 
(Pub.  L.  98-389,  98  Stat.  1003).  The 
document  also  contained  proposed 
amendments  to  the  Excise  Tax 
regulations  (26  CFR  Part  48)  under 
section  6427(b)(2)  of  the  Code  relating  to 
an  exemption  from  the  tax  imposed  by 
section  4041  of  the  Code  in  the  case  of 
fuel  used  in  certain  buses,  and  under 
section  6427  (g)  of  the  Code  relating  to  a 
credit  or  refund  to  original  purchasers  of 
diesel-powered  automobiles  and  light 
trucks.  These  last  two  amendments 
were  proposed  to  conform  the 
regulations  to  section  911  (b)  and  915  of 
the  Tax  Reform  Act  of  1984. 
respectively. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  incorrectly  states  the  year 
"1984"  rather  than  the  year  "1985"  in 
designated  $  41.4481-2(a)(2).  in  the 
seventh  line  under  the  heading 
"Example",  in  the  first  column  of  page 
44304. 

Correction  of  Publication 

S  41.4481-2    [Corrected] 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  which 
was  the  subject  of  FR  Doc.  29182,  is 
corrected  by  removing  the  language 
"1984"  from  the  seventh  line  under  the 
heading  "Example",  in  designated 
S  41.4481-2(a)(2),  in  the  first  column  of 


page  44304  and  adding  the  language 
"1985"  in  its  place. 

George  H.  (elly. 

Director.  Legislation  and  Regulations 
Division. 

|FR  Doc.  n-32040  Filed  12-«-a4:  8.-45  ami 
WLUNQ  COOC  400-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 
30  CFR  Part  251 

Exploration  for  Nonenergy  Minerals  on 
the  Outer  Continental  Shelf 

agency:  Minerals  Management  Service. 
Interior. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Department  of  the 
Interior  (Department]  is  considering  the 
desirability  of  issuing  new  regulations  to 
govern  exploration  on  the  Outer 
Continental  Shelf  (OCS)  for  minerals 
other  than  oil,  gas,  and  sulphur  under 
the  authority  of  the  OCS  Lands  Acts. 
Comments  and  recommendations  are 
requested  from  interested  parties.  The 
Minerals  Management  Service  will 
consider  relevant  comments  in 
determining  the  terms  and  conditions, 
benefits,  costs,  and  probable 
consequences  of  such  regulations. 

This  request  is  made  in  response  to 
comments  received  from  industry, 
environmental  groups,  interested 
parties,  and  other  Federal  Agencies  on 
the  Draft  Envirormiental  Impact 
Statement  (EIS)  for  the  Gorda  Ridge, 
and  ^n  the  Federal-State  Task  Forces 
which  have  been  formed  to  evaluate  the 
environmental,  economic,  and 
engineering  potential  of  various  areas. 

DATE:  Comments  in  response  to  this 
request  should  be  postmarked  or  hand 
delivered  no  later  than  the  close  of 
business  April  8, 1985.    . 

ADDRESS:  Comments  may  be  mailed  or 
delivered  to  Reid  T.  Stone,  Assistant 
Associate  Director  for  Strategic 
International  Minerals,  Department  of 
the  Interior,  11  Golden  Shore,  Suite  260, 
Long  Beach,  California  90802,  telephone 
(213)  548-2901. 

FOR  FURTHER  INFORMATION  CONTACR 

Andrew  Bailey,  Office  of  Strategic  and 
Internal  Minerals,  Minerals 
Management  Service  12203  Sunrise 
Valley  Drive,  Reston,  VA  22091,  (703) 
860-6823. 
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SUPPt-BIBfTAIIV 
Background 

Pursuant  to  the  OCS  Lands  Act  the 
Secretary  of  the  Interior  is  authorized  to 
grant  leases  for  minerals  other  than  oil, 
gas.  and  sulphur  on  the  OCS  based  on 
competitive  bids  and  under  such  terms, 
conditions,  royalties,  and  rentals  as  he/ 
she  may  prescribe. 

On  March  10, 1983.  President  Reagan 
proclaimed  an  Exclusive  Economic  Zone 
(EEZ)  for  the  ocean  area  within  200 
nautical  mites  of  the  baseline  from 
which  the  territorial  sea  of  the  United 
States  including  its  territories  is 
measured.  The  EEZ  includes  areas  that 
may  be  favorable  for  a  variety  of 
strategic  and  critical  materials  including 
phosphates  and  minerals  containing 
copper,  lead,  zinc,  cobalt  nickel,  silver, 
cadmium,  titanium,  and  manganese. 
Recognizing  the  potential  for  the 
development  of  these  domestic 
resources,  the  President  declared  in  his 
State  of  the  Union  address  of  January 
26, 1984.  that  the  Department  will 
encourage  careful,  selective  exploration 
and  production  of  our  vital  resources  in 
the  EEZ  within  the  200-mile  limit  off  our 
coasts,  but  with  strict  adherence  to 
environmental  laws  and  with  hill  State 
and  public  piirticipation. 

To  aid  in  the  evaluation  of  the 
environmental  and  management  aspects 
of  exploration  for  strategic,  critical,  and 
other  minerals  on  the  OCS  the 
Department  is  reviewing  the  desirability 
of  promulgating  new  regulations  to 
govern  these  activities. 

Although  the  regulations  in  30  CFR 
Part  251  now  govern  exploration 
activities  for  nonenergy  minerals,  as 
well  as  oil.  gas,  and  sulphur,  separate 
regulations  may  enable  the  Department 
to  better  evaluate  the  environmental, 
economia  and  management  impHcations 
of  possible  expk>ratioa  for  nonenergy 
minerals  on  the  OCS.  Such  action  was 
requested  in  the  public  hearings  on  the 
Gorda  Ridge  draft  EIS  individuals, 
environmental,  organizations,  and  State 
and  Federal  A^ncies. 

Coments  are  consequently  requested 
as  to  whether  regulations  separate  from 
those  in  30  CFR  Part  251  should  be 
developed  for  prelease  exploration  for 
strategic,  critical  and  other  minerals  on 
the  OCS  and.  if  so.  should  they  differ 
from  30  CFR  Part  251.  In  particular, 
comments,  suggestions,  data,  and 
recommendations  are  requested  with 
respect  to  the  inclusion  and  treatment  in 
such  regidation  of  the  following: 

(a)  Area  to  be  covered  by  a  permit: 

(b)  Term  of  a  permit 

(cj  Terms  and  conditions; 

(d)  Applications  requirements: 

(e)  Application  fees; 

(f)  Exploration  plans; 


(g]  Availability  of  data  and 
information  to  MMS; 

(h)  Availability  of  data  and 
information  to  the  public; 

(i)  Appropriate  role  of  adjacent  States; 

(j)  Public  participation; 

(k)  Limitations  on  exploration 
activities: 

(1)  Environmental  considerations; 

(m)  Drilling,  coring,  and  sampling 
activities; 

(n)  Inspection  and  observation  of 
exploration  activities: 

(o)  Suspension  or  cancellation  of 
exploration  permits; 

(p)  Violation  of  permit  terms  and 
enforcement  of  requirements;  and 

(q)  Penalties  and  appeals. 

Permits  to  conduct  preliminary 
geological  and  geophysical  (C&C) 
exploration  activities  for  nonenergy 
minerals  and  materials  on  the  OCS. 
using  methods  similar  to  those  used  in 
the  exploration  for  oil.  gas.  and  sulphur, 
may  be  obtained  under  the  regulations 
at  30  CFR  Part  251  Geological  and 
Geophysical  (G»G)  Explorations  of  the 
Outer  Continental  Shelf.  Permits 
obtained  under  that  part  authorize  G&G 
exploration  including  bottom  sampling, 
core  and  test  drilling,  and  under  certain 
conditions,  deep  stratigraphic  test 
drilling. 

Further  information  concerning 
exploration  for  strategic,  critical,  and 
other  minerals  and  permits  available 
under  30  CFR  Part  251  may  be  obtained 
as  follows: 

(a)  For  the  OCS  off  the  Atlantic  OCS 
Coast — the  Regional  Supervisor  for 
Offshore  Resource  Evaluation,  Atlantic 
Region,  Minerals  Management  Service, 
1951  Kidwell  Drive.  Suite  601.  Vienna, 
Virginia  22180,  telephone  (703)  285-2165. 

(b)  For  the  OCS  in  the  Gulf  of 
Mexico — the  Regional  Supervisor  for 
Offshore  Resource  Evaluation,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  P.O.  Box  7944, 
Metairie,  Louisiana  70010,  telephone 
(504)  837-4720. 

(c)  For  the  OCS  off  the  coast  of  the 
States  of  California,  Hawaii,  Oregon, 
and  Washington — the  Regional 
Supervisor  for  Offshore  Resource 
Evaluation,  Pacific  OCS  Region, 
Minerals  Management  Service.  Room 
160, 1340  West  Sixth  Street,  Los 
Angeles.  California  90017,  telephone 
(213)  688-6857. 

(d)  For  the  OCS  off  the  Stale  of 
Alaska — the  Regional  Supervisor  for 
Offshore  Resource  Evaluation.  Alaska 
OCS  Region.  Minerals  Management 
Service.  P.O.  Box  101159,  Anchorage. 
Alaska  99510.  telephone  (907)  271-4361. 


List  of  Subjects  in  30  CFR  Part  251 

Continental  shelf.  Freedom  of 
information.  Public  lands/minerals 
resources.  Reporting  and  recordkeeping 
requirements.  Science  and  technology. 

(43  U.S.C.  1331  elseq.) 

William  D.  Bettenb«rg, 

Director.  Minerls  Management  Service. 

Dated:  November  28. 1984. 

|KR  l)(K  84-31834  Filed  12-0-84.  8:45  ami 
BUXmO  COOC  4310  MH  M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

(CG013t4-12] 

DrawtKidge  Operation  Regulations; 
Duwamish  Waterway,  WA 

agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

summary:  The  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  operation  of  the  highway 
drawbridge  across  the  Duwamish  West 
Waterway  at  Southwest  Spokane  Street 
and  the  highway  drawbridge  across  the 
Duwamish  Waterway  at  First  Avenue 
South,  both  in  Seattle.  Washington,  by 
decreasing  the  three  hour  morning  and 
evening  closed  periods  by  one  hour  each 
and  providing  exemptions  to  the  closed 
periods  for  certain  classes  of  vessels. 
This  change  will  provide  that,  subject  to 
certain  exceptions,  the  draws  of  these 
bridges  need  not  open  for  the  passage  of 
vessels  between  the  hours  of  6:30  a.m. 
and  8:30  a.m.  and  between  3:45  p.m.  and 
5:45  p.m.,  Monday  through  Firday, 
except  for  federal  holidays.  The  draws 
of  the  Southwest  Spokane  Street  bridge 
will  open  at  any  time  for  a  vessel  of 
1.000  gross  tons  and  over,  a  vessel 
towing  a  vessel  of  1,000  gross  tons  and 
over,  and  a  vessel  proceeding  to  pick  up 
a  vessel  of  1.000  gross  tons  and  over  for 
towing.  The  draws  of  the  First  Avenue 
South  bridge  will  open  at  any  time  for  a 
vessel  of  5,000  gross  tons  and  over,  a 
vessel  towing  a  vessel  of  5.000  gross 
tons  and  over,  and  a  vessel  proceeding 
to  pick  up  a  vessel  of  5.000  gross  tons 
and  over  for  towing.  This  proposal  is 
being  made  because  the  opening  to 
traffic  of  all  lanes  of  the  new  West 
Seattle  Freeway  bridg6  provides  an 
alternate  route  for  uninterrupted 
vehicular  traffic  to  and  from  West 
Seattle  and  destinations  across  the 
Duwamish  Waterway  to  the  east.  This 
action  should  accommodate  the  needs  of 
vehicular  traffic  and  reduce  the  burden 
of  lengthy  closed  periods  on  marine 
traffic. 
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Before  publishing  this  notice  of 
proposed  rulemaking,  the  Coast  Guard 
temporarily  changed  the  regulations 
governing  the  operation  of  the 
Southwest  Sponkane  Street  and  First 
Avenue  South  bridges  to  conform  with 
the  proposed  action  in  order  to  test  the 
proposal.  The  temporary  change  was 
effective  on  September  19, 1984  and, 
unless  extended,  will  terminate  on 
November  18, 1984. 

DATE:  Comments  must  be  received  on  or 
before  January  22, 1985. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Thirteenth 
Coast  Guard  District  915  Second 
Avenue.  Seattle.  Washington.  98174.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  in 
Room  3564  at  this  address.  Normal 
office  hours  are  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell,  Chief,  Bridge  Section, 
Aids  to  Navigation  Branch  (Telephone: 
(206)  442-5864). 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Thirteenth  Coast 
Guard  District  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information: 

The  drafters  of  this  notice  are  John  E. 
Mikesell.  project  officer,  and  Lieutenant 
Aubrey  W.  Bogle,  project  attorney. 

Discussion  of  Proposed  Regulations 

Since  1978  when  the  northernmost  of 
the  two  Spokane  Street  bridges  across 
the  Duwamish  West  Waterway  was 
struck  by  a  vessel  and  subsequently 
removed,  three  hour  morning  and 
evening  closed  periods  have  been  in 
effect  for  the  remaining  Spokane  Street 
bridge  and  the  First  Avenue  South 
bridge.  Prior  to  that  time  two  hour 
closed  periods  had  been  in  effect. 
Extending  the  two  hour  closed  periods 
to  three  hours  and  eliminating  closed 
period  exemptions  for  vessels  of  5.000 


tons  and  over  was  necessary  to 
accommodate  the  increase  in  peak  hour 
vehicular  flows  caused  by  the 
elimination  of  the  four  travel  lanes  of 
the  damaged  bridge. 

A  new  high  level,  six-lane,  fixed  span, 
highway  bridge  has  been  constructed 
over  the  Duwamish  waterway  and  was 
recently  opened  to  traffic.  The  six  lanes 
of  the  high  level  bridge  and  the  four 
lanes  of  the  existing  Spokane  Street 
bridge  provide  ten  lanes  for  vehicular 
traffic  in  the  Spokane  Street  corridor. 
This  is  two  more  than  existed  before  the 
1978  accident  which  resulted  in  removal 
of  the  northernmost  Spokane  Street 
bridge.  The  six  lanes  of  the  high  level 
bridge  will  provide  for  unobstructed 
traffic  How  between  West  Seattle  and 
Seattle.  The  four  lanes  of  the  Spokane 
Street  bridge  primarily  will  provide 
access  from  the  west  to  the  businesses 
on  Harbor  Island. 

Navigation  interests  who  use  the 
Duwamish  Waterway  requested  that  the 
Coast  Guard  reduce  the  length  of  the 
closed  periods  once  the  high  level  bridge 
was  fully  open  to  traffic.  Therefore, 
concurrent  with  the  high  level  bridge 
opening  to  traffic,  the  Commander. 
Tliirteenth  Coast  Guard  District 
approved  a  temporary  change  to  the 
operating  regulations  which  reduced  the 
length  of  the  closed  periods  and  granted 
exemptions  to  closed  periods  for  vessels 
of  5.000  tons  or  more.  This  temporary 
regulation  was  published  in  the  Federal 
Register  (49  FR  30071),  and  was  in  effect 
from  July  7, 1984  through  September  4, 
1984.  It  provided  that  the  draws  of  the 
Southwest  Spokane  Street  bridge  and 
the  First  Avenue  South  bridge  need  not 
open  for  the  passage  of  vessels,  except 
for  vessels  of  5,000  tons  or  more,  from 
6:30  a.m.  to  8:30  a.m.  and  3:45  p.m.  to 
5:45  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  temporary 
regulation  was  used  by  the  Coast  Guard 
to  evaluate  the  effects  of  the  change 
before  proposing  a  permanent  rule 
change. 

Three  comments  were  received  by  the 
Coast  Guard  in  response  to  the 
temporary  regulation.  One  commercial 
user  of  the  waterway  recommended  that 
closed  period  restrictions  for  both  the 
Southwest  Spokane  Street  and  First 
Avenue  South  bridges  be  eliminated 
completely  for  commercial  vessels 
regardless  of  size.  The  local  port 
authority  and  a  group  of  commercial 
waterway  users  requested  that  the 
exemption  to  closed  period  restrictions 
for  the  Southwest  Spokane  Steet  bridge 
be  extended  to  include  vessels  of  1.000 
gross  tons  and  over.  Another  user  of  the 
waterway  indicated  that  the  5,000  gross 
ton  exemption  should  be  made 
permanent. 


Our  review  of  information  supplied  by 
the  bridge  owner  and  waterway  users, 
summarized  below,  indicated  that 
closed  period  exemptions  for  the 
Southwest  Spokane  Street  bridge  could 
be  extended  to  include  vessels  of  1,000 
gross  tons  and  over  without  significantly 
disrupting  vehicular  traffic  over  the 
bridge. 

The  opening  of  the  new  high  level 
bridge  to  traffic  has  reduced  the  average 
daily  vehicular  traffic  volumes  on  the 
Southwest  Spokane  Street  bridge  by 
about  60%  in  the  westbound  direction 
and  by  about  80%  in  the  eastbound 
direction.  However,  traffic  volumes  on 
the  First  Avenue  South  bridge,  although 
slightly  reduced,  have  not  undergone  a 
significant  change.  Our  analysis  of 
vessel  traffic  on  the  waterway  indicates 
that  closed  period  openings  for  the 
Southwest  Spokane  Street  bridge  would 
average  about  13  per  month  for  vessels 
of  1.000  gross  tons  and  over.  If  the 
closed  period  exemption  were  to  include 
tugs  proceeding  to  pick  up  a  vessel  of 
1.000  gross  tons  or  over  for  towing,  the 
number  of  closed  period  openings  could 
increase  to  about  26  per  month,  or 
roughly  one  per  day.  Closed  period 
openings  for  the  First  Avenue  South 
bridge  would  average  about  7  per  month 
for  vessels  of  1.000  gross  tons  and  over, 
and  about  1  to  2  per  month  for  vessels  of 
5,000  gross  tons  and  over. 

Because  of  the  relatively  low  traffic 
volumes  on  the  Southwest  Spokane 
Street  bridge  and  the  existence  of  an 
alternate  route  through  the  Spokane 
Street  corridor,  it  appears  that  an 
operating  regulation  that  exempts 
vessels  of  1,000  gross  tons  and  over, 
vessels  towing  vessels  of  1,000  gross 
tons  and  over,  and  vessels  proceeding  to 
pick  up  vessels  of  1.000  gross  tons  or 
over  for  towing,  would  provide  for  the 
reasonable  needs  of  navigation  and  not 
unreasonably  a^ect  vehicular  traffic 
movement  in  the  Spokane  Street 
corridor.  With  the  high  volume  of 
vehicular  traffic  on  the  First  Avenue 
South  bridge,  a  5.000  gross  ton 
exemption  seems  more  appropriate. 

Based  upon  our  analysis  of 
information  received  during  the  period 
of  the  first  temporarj'  regulation,  the 
Commander,  Thirteenth  Coast  Guard 
District  continued  and  modified  the 
temporary  regulations  by  extending  the 
closed  period  exemptions  to  include 
additional  classes  of  vessels.  This 
modified  temporary  regulation  provides 
that:  the  draws  of  the  Southwest 
Spokane  Street  bridge  open  at  any  time 
for  a  vessel  of  1.000  gross  tons  and  over, 
a  vessel  towing  a  vessel  of  1,000  gross 
tons  and  over,  and  a  vessel  proceeding 
to  pick  up  a  vessel  of  1.000  gross  tons 


(e)  Application  fees; 

(f)  Exploration  plans; 


Service,  P.O.  Box  101159,  Anchorage, 
Alaska  99510,  telephone  (907)  271-4361. 


of  lengthy  closed  periods  on  marine 
traffic. 
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and  over  for  towing;  and  the  draws  of 
the  First  Avenue  Soatb  bridge  open  at 
any  time  for  a  vessel  of  5,000  gross  tons 
and  over,  •  vessel  towing  a  vessel  of 
5,000  gross  tons  and  over,  and  a  vessel 
proceeding  to  pick  up  a  vessel  of  5,000 
gross  tons  and  over  for  towing.  This 
modified  temporary  regulation  was 
published  in  the  Federal  Register  (49  FR 
39157),  and  became  effective  on 
September  19, 1984.  The  temporary 
regulation  terminates  on  November  18, 
1984.  It  is  contemplated  that  it  will  be 
extended  beyond  its  current  termination 
date  to  allow  the  affected  bridges  to 
continue  to  operate  under  its  terms 
during  the  public  comment  period  for 
this  proposed  rule.  No  comments 
concerning  the  current  temporary 
regulation  have  been  received. 
However,  the  final  rule  may  be  changed 
based  upon  comments  received  to  this 
proposed  rule. 

Eoonomic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  is  based  on  the  improvemen»  to 
vehicular  traffic  flow  brought  about  by 
the  new  high  level  bridge  between 
Seattle  and  West  Seattle,  and  the  fact 
that  the  high  level  bridge  provides  an 
alternate,  uninterrupted  route  for 
vehicular  traffic  during  periods  when  the 
other  bridges  across  the  waterway  may 
be  required  to  open  for  the  passage  of 
vessels.  Based  on  the  foregoing,  closed 
period  openings  of  the  Southwest 
Spokane  Street  and  First  Avenue  South 
bridges  for  the  authorized  classes  of 
vessels  should  not  have  a  significant 
effect  on  vehicular  traffic  movement. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

bi  consideration  of  the  foregoing.  Part 
117  of  Title  33  Code  of  Federal 
Regulations,  is  amended  by  revising 
9  117.1041(aHl)  to  read  as  follows: 


PART  117— ORAWBRIOGE 
OPERATION  REGULATIONS 

§  117.1041    Ouwaraish  Waterway. 

(a)  •  •  • 

(1)  The  draws  of  the  Southwest 
Spokane  Street  bridge,  mile  0.3,  and  the 
First  Avenue  South  bridge,  mile  2.5, 
need  not  be  opened  for  the  passage  of 
vessels  from  6:30  a.m.  to  8:30  a.m.  and 
3:45  p.m.  to  5:45  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  except 
as  follows; 

(i)  The  draws  of  the  Southwest 
Spokane  Street  bridge  shall  open  at  any 
time  for  a  vessel  of  1.000  gross  tons  and 
over,  a  vessel  towing  a  vessel  of  1.000 
gross  tons  and  over,  and  a  vessel 
proceeding  to  pick  up  a  vesssel  of  1,000 
gross  tons  and  over  for  towing. 

(ii)  The  draws  of  the  First  Avenue 
South  bridge  shall  open  at  any  time  for  a 
vessel  of  5.000  gross  tons  and  over,  a 
vessel  towing  a  vessel  of  5,000  gross 
tons  and  over,  and  a  vessel  proceeding 
to  pick  up  a  vessel  of  5,000  gross  tons 
and  over  for  towing. 

(33  U.S.C.  489;  49  CFR  1.48(c)(5);  33  CFR  1.05- 
1(g)(3)) 

Ddted:  November  21, 1984. 
Harold  W.  Parker. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
lath  Coast  Guard  District 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

IOPTS-50521:  FRL-28S5-51 

Disubstituted  Diamino  Aniaole; 
Proposed  Detennlnation  of  Significant 
New  Use 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  chemical  substance 
which  was  the  subject  of 
premanufacture  notice  (PMN)  P-83-822 
and  a  TSCA  section  5(e)  consent  order 
issued  by  EPA.  The  Agency  believes 
that  this  substance  may  be  hazardous 
and  that  uncontrolled  manufacture, 
processing,  import,  distribution  in 
commerce,  use.  or  disposal  may  result  in 
signiHcant  human  or  environmental 
exposure. 

DATE:  Written  comments  should  be 
submitted  by  February  5, 1985. 


ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information,  all  comments 
should  be  sent  in  triplicate  to:  Document 
Control  Officer  (TS-793),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-409,  401  M  Street  SW.. 
Washington.  D.C.  20460. 

Comments  should  include  the  docket 
control  number  OPTS-50521. 
Nonconfidential  versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8:00  a.m.  to  4:00  p.m..  Monday 
through  Friday,  excluding  legal  holidays, 
in  Rm.  E-107  at  the  address  given  above. 
For  further  information  regarding  the 
submission  of  comments  containing  % 
confidential  business  information,  see 
Unit  XV  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-543,  401  M 
Street  SW.,  Washington,  DC.  20460.  Tdll 
Free:  (800-424-9065).  In  Washington 
D.C:  (554-1404).  Outside  the  USA: 
(Operafor-202-554-1404). 

SUPPLEMENTARY  INFORMATION:  OMB 

control  number  2070-0012. 

I.  Authority 

Section  5(a)(2)  of  TSCA  authorizes 
EPA  to  determine  that  a  use  of  a 
chemical  substance  is  a  "significant  new 
use."  EPA  must  make  this  determination 
by  rule  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2).  Once  a  use  is  determined  to  be  a 
significant  new  use.  persons  must,  under 
section  5(a)(l(B),  submit  a  notice  to  EPA 
at  least  90  days  before  they 
manufacture,  import,  or  process  the 
substance  for  that  use.  Such  a  notice  is 
subject  to  the  same  requirements  and 
procedures  as  a  PMN  submitted  under 
section  5(a)(l(A)  of  TSCA  which  are 
interpreted  at  40  CFR  Part  720  published 
in  the  Federal  Register  of  May  13, 1983 
(48  CFR  21722).  In  particular,  these 
include  the  information  submission 
requirements  of  section  5  (b)  and  (d)(1). 
certain  exemptions  authorized  by 
section  5(h).  and  the  regulatory 
authorities  of  section  5(e)  and  (f).  If  EPA 
does  not  take  regulatory  action  under 
section  5.  6.  or  7  to  control  certain 
activities  on  which  it  has  received  a 
SNUR  notice,  section  5(g)  requires  the 
Agency  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

Substances  covered  by  proposed  or 
final  SNURs  are  subject  to  the  export 
reporting  requirements  of  TSCA  section 
12(b).  EPA  regulations  interpreting 
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section  12(b)  requirements  appear  at  40 
CFR  Part  707.  Substances  subject  to 
final  SNURs  are  covered  by  TSCA 
section  13  import  certification 
requirements  at  19  CFR  12.118  through 
12.127  and  127.28  published  in  the 
Federal  Register  of  August  1, 1983  (48  FR 
34734).  The  EPA  policy  in  support  of 
these  requirements  appears  at  40  CFR 
707  published  in  the  Federal  Register  of 
December  13, 1983  (48  FR  55462). 

II.  Applicability  of  Ganeral  Provisions 

EPA  promulgated  general  provisions 
applicable  to  SNURs  under  40  CFR  part 
7.21,  Subpart  A.  published  in  the  Federal 
Register  of  September  5. 1984  (49  FR 
35011).  EPA  is  proposing  that  these 
general  provisions  apply  to  this  SNUR 
without  charge  except  as  discussed  in 
this  preamble.  Interested  persons  should 
refer  to  that  document  for  a  detailed 
discussion  of  the  general  provisions. 

iU.  Summary  of  This  Proposed  Rule 

The  chemical  substance  subject  to  this 
proposed  rule  is  identified  generically  as 
disubstituted  diamino  anisole.  It  was  the 
subject  of  PMN  IM3-822.  EPA  is 
proposing  to  designate  the  following  as 
significant  new  uses  of  disubstituted 
diamino  anisole: 

1.  Manufacture  or  processing  of  the 
substance  as  an  intermediate  without 
establishing  a  program  whereby:  (a) 
Persons  employed  by  or  under  the 
control  of  the  manufacturer  or  processor 
who  may  be  exposed  to  P-83-822 
(including  those  persons  involved  in 
sampling,  transferring,  cleanup, 
maintenance,  packaging,  and  storage 
operations)  wear  protective  gloves 
determined  to  be  impervious  to 
disubstituted  diamine  anisole,  and  (b) 
packages  containing  the  substance 
(including  those  storing  the  substance 
between  manufacturing  and  processing 
stages)  are  labeled  to  indicate  that  the 
PMN  substance  should  be  handled  only 
while  using  gloves  determined  to  be 
impervious  to  the  substance.  Gloves 
must  be  determined  to  be  impervious  to 
the  substance  by  testing  the  gloves 
under  the  conditions  of  exposure  or  by 
evaluating  the  specifications  provided 
by  the  manufacturer  of  the  gloves. 

2.  Use  other  than  as  an  intermediate. 
"Intermediate"  is  defined  in  the  PMN 
rules  which  were  published  in  the 
Federal  Register  on  May  13, 1983  (48  FR 
21722). 

rv.  Background 

On  June  9. 1983,  EPA  received  a  PMN 
which  the  Agency  designated  as  P-83- 
822.  EPA  announced  receipt  of  the  PMN 
in  the  Federal  Register  of  June  24, 1983 
(48  FR  29048).  The  notice  submitted 
stated  that  the  substance,  disubstituted 


diamino  anisole,  will  be  used  as  a  site- 
limited  dye  intermediate. 

The  notice  submitter  claimed  the 
following  as  confidential  business 
information  (CBI):  The  submitter's 
identity,  the  specific  chemical  identity, 
and  the  estimated  production  volume. 
The  PMN  submitter  originally  identiHed 
the  substance  as  trisubstituted  aniline. 
Later,  the  PMN  submitter  cooperated 
with  the  Agency  in  arriving  at  the  more 
specific  generic  chemical  name  being 
used  for  this  rulemaking. 

Under  section  14(a)(4)  of  TSCA.  the 
Agency  may  disclose  conHdential 
information  relevant  in  any  proceeding. 
"[DJisclosure  in  such  a  proceeding  shall 
be  made  in  such  manner  as  to  preserve 
confidentiality  to  the  extent  practicable 
without  impairing  the  proceeding."  EPA 
is  not  convinced  that  this  rulemaking 
will  be  so  impaired  by  these  claims  as  to 
justify  disclosure  of  CBI.  Therefore.  EPA 
has  decided  not  to  disclose  any  of  the 
CBI  at  this  time.  The  Agency  specifically 
requests  comment  on  this  approach  for 
this  SNUR  rulemaking.  For  purposes  of 
clarity,  this  substance  will  be  referred  to 
by  its  generic  name  and  PMN  number. 

In  the  PMN.  the  notice  submitter 
provided  the  following  acute  toxicity 
data: 

LD.O,  oral  (rat) — >  500  mg/kg. 

LDm,  dermal — >1000  mg/kg. 

Eye  irritation  (rabbits) — none. 

Skin  irritation — slight. 

Skin  sensitization  potential — none. 

EPA's  general  literature  searches 
provided  no  additional  information  on 
the  toxicity  of  the  substance  itself; 
however,  on  the  basis  of  data  on 
structurally  analogous  substances  which 
have  been  found  to  be  animal 
carcinogens,  the  Agency  believes  P-83- 
822  may  be  a  carcinogen.  Due  to  the 
substance's  lipophilicity  and  low 
molecular  weight,  P-83-822  is  expected 
to  be  moderately  well  absorbed  via  all 
routes.  Extensive  metabolism  of  the 
substance  is  expected  to  occur  in  the 
liver.  This  is  expected  to  result  in  a 
metabolite  which  is  analogous  to  a 
known  carcinogen,  the  identity  of  which 
is  not  being  revealed  here  because  to  do 
so  could  reveal  the  confidential  identity 
of  P-83-822. 

P-83-822  will  be  used  by  the  PMN 
submitter  as  a  sitelimited  dye 
intermediae.  During  manufacturing  and 
processing  of  P-83-822.  workers  could 
be  dermally  exposed  to  the  substance  at 
levels  which  may  result  in  adverse 
health  effects.  The  use  of  gloves 
determined  to  be  im{>erviou8  to  the 
substance  will  greatly  reduce  the  level 
of  worker  exposure  to  P-83-822.  On  the 
basis  of  information  exposure  to  the 
substance  will  be  low.  Environmental 
releases  would  not  likely  be  significant. 


The  Agency  concluded  that  the 
•uncontrolled  manufacture,  processing, 
and  distribution  in  commerce  of  the 
substance  may  present  an  uiu*ea8onable 
risk  of  injury  to  human  health. 
Therefore.  EPA  regulated  the  substance 
under  section  5(e)  of  TSCA  pending  the 
development  of  information  sufficient  to 
make  a  reasoned  evaluation  of  the 
health  effects. 

EPA  concluded  that  use  of  appropriate 
protective  equipment  will  protect 
persons  exposed  to  the  substance  from 
any  unreasonable  risk  during  the  use  of 
the  substance  as  an  intermediate.  The 
Agency  negotiated  a  section  5(e) 
consent  order  with  the  notice  submitter 
which  requires  the  use  of  impervious 
gloves,  specifies  certain  packaging  and 
labeling  restrictions  and  limits  use  other 
than  as  an  intermediate  until  data  are 
available  to  more  accurately  determine 
the  risks  associated  with  the  substance. 
The  order  became  effective  February  29, 
1984. 

By  issuing  a  section  5(e)  consent  order 
which  allows  controlled  commercial 
production  of  the  substance.  EPA  has 
taken  a  regulatory  approach  which  is 
appreciably  less  burdensome  than  an 
order  prohibiting  manufacture  of  the 
substance  until  additional  data  are 
submitted.  At  the  same  time,  such  an 
approach  protects  human  health  by 
requiring  precautionary  controls  pending 
the  development  of  the  data  needed  for 
a  more  fully  reasoned  evaluation  of  the 
risks  associated  wtih  the  substance. 

Section  5(e)  orders  apply  to  the  notice 
submitter.  When  the  notice  submitter 
commences  commercial  manufacture  of 
the  substance  and  subgiits  a  notice  of 
commencement  of  manufacture  to  EPA, 
the  Agency  will  add  the  substance  to  the 
TSCA  Chemical  Substance  Inventory. 
When  a  substance  is  listed  on  the 
Inventory,  other  persons  may 
manufacture  or  process  the  substance 
without  controls  or  for  other  uses. 
Therefore.  EPA  is  proposing  to  designate 
manufacture  or  processing  of  the 
substance  for  use  as  an  intermediate 
without  the  use  of  impervious  gloves  by 
workers  and  labeling  of  packages 
containing  P-83-822  and  used  other  than 
as  an  intermediate  as  significant  new 
uses  so  that  the  Agency  can  review 
those  uses  before  they  occur. 

The  Agency's  evaluation  of  the  risks 
associated  with  P-83-822  was 
conducted  on  the  basis  of  information 
available  to  it  at  the  time  of  the  PMN 
submission.  Therefore,  the  proposed 
significant  new  uses  relate  directly  to 
the  information  contained  in  the  PMN, 
especially  the  intended  use.  EPA . 
determined  that  without  the  controls  on 
exposure,  packaging,  and  labeling. 


auumiiiea  oy  reoruary  a,  itMw. 
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manufacture  and  processing  for  use  as 
an  intermediate  may  present  an 
unreasonable  risic  of  injury  to  human 
health.  The  section  5(e)  consent  order 
requires  the  PMN  submitter  to  make  use 
of  certain  controls.  Manufacture  and 
processing  for  use  as  an  intermediate 
without  using  these  controls  would 
increase  worker  exposure  to  a 
potentially  hazardous  substance.  EPA 
has  concluded  that  this  change  in 
exposure  would  be  signiHcant  in  light  of 
the  health  concerns  associated  with  P- 
63-822. 

The  section  5(e)  consent  order 
prohibits  the  PMN  submitter  from 
distributing  the  substance  to  others, 
thereby  limiting  its  use  to  site-Umited 
intermediate  applications.  Once  the 
substance  is  added  to  the  Inventory, 
another  person  would  be  able  to 
manufacture,  import  or  process  the 
substance  for  non-intermediate  uses.  An 
intermediate  is  a  substance  which  is 
created  as  a  result  of  a  chemical 
reaction  and  which  is  consumed  in  a 
later  chemical  reaction  which  creates 
another  substance.  Because 
intermediates  are  consumed  at  the  site 
of  their  use  and  not  distributed  in 
commerce  as  part  of  mixtures  or  articles 
(except  possibly  as  an  impurity),  the 
possibility  of  potential  pubUc  and 
consumer  exposure  to  intermediates  is 
very  limited  when  compared  to  non- 
intermediate  chemical  substances.  In 
addition,  intermediates  are  generally  not 
subjected  to  otunerous  downstream 
processing  operations;  thus,  the 
potential  for  worker  exposure  is 
relatively  low.  Non-intermediate  uses 
are  likely  to  change  the  nature  and 
extent  of  worker  exposure  by  adding 
new  routes  of  exposure  or  by  increasing 
the  duration  or  magnitude  of  exposure. 
Given  the  Agency's  concerns  about  this 
substance,  EPA  has  concluded  that  such 
changes  may  be  signiflcant  The  Agency 
wishes  to  receive  reporting  on  non- 
intermediate  uses  so  that  it  may 
evaluate  the  risks  which  may  be 
presented  by  those  uses  before  they 
occur.  Therefore,  EPA  is  also  proposing 
to  designate  use  other  than  as  an 
intermediate  as  a  signiricant  new  use  of 
P-83-«22. 

Through  a  SNUR,  the  Agency  would 
ensure  that  all  manufacturers,  importers, 
and  processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxicity 
information  on  the  substance;  if 
necessary,  action  can  thai  be  taken  to 
ensure  that  persons  will  not  be  exposed 
to  levels  of  P-83-822  that  are  potentially 
hazardous. 


V.  Detenninatkm  of  ftoposed 
Significant  New  Uses 

To  determine  what  would  constitute  a 
significant  new  use  of  this  substance, 
EPA  considered  relevant  information 
about  the  toxicity  of  the  substance  and 
potential  exposures  associated  with 
possible  uses  (such  as  uses  other  than 
those  allowed  under  the  section  5(e) 
order]  and  the  four  factors  listed  in 
section  5(a)(2)  of  TSCA.  In  particular, 
EPA  considered  the  extent  to  which 
potential  uses  might  change  the 
magnitude  and  duration  of  exposure  of 
humans  to  P-83-822.  Based  on  these 
considerations,  EPA  proposes  to  deHne 
the  signi^cant  new  uses  as  set  forth  in 
Unit  III  of  this  preamble. 

EPA  has  already  determined  in  the 
section  5(e)  order  that  unrestricted 
manufacture,  processing,  and 
distribution  in  commerce  of  the 
substance  may  present  an  unreasonable 
risk.  While  such  a  finding  is  not 
necessary  to  promulgate  a  SNUR.  it 
strongly  supports  a  determination  that 
the  use  of  the  substance  would  be 
significant 

VI.  Alternatives 

EPA  considered  regulatory 
alternatives  to  a  SNUR  to  ensure 
protection  of  human  health. 

1.  One  alternative  EPA  considered 
would  be  to  promulgate  a  section  8(a) 
reporting  rule  for  the  substance.  Under 
such  a  rule,  EPA  could  require  any 
person  to  report  to  EPA  before 
manufacturing,  importing,  or  processing 
the  substance.  Because  die  substance  is 
subject  to  a  section  5(e)  order,  the  small 
business  exemption  of  section  8(a) 
would  not  apply.  However,  the  use  of 
section  8(a)  rather  than  section  5(a) 
SNUR  authority  has  drawbacks  in  this 
particular  instance.  If  EPA  received  a 
report  under  section  8(a)  indicating  that 
a  person  intended  to  manufacture  or 
process  the  substance  without  the  use  of 
gloves  and  the  required  labeling,  or  for  a 
use  other  than  as  an  intermediate,  the 
Agency  could  not  take  immediate  action 
under  section  5(e),  as  it  can  under  a 
SNUR,  and  therefore  would  not  be  able 
to  regulate  the  substance  pending 
development  of  information.  Rather,  in  a 
situation  such  as  this,  EPA  would  have 
to  consider  regulating  the  substance 
under  TSCA  section  6  which  would 
require  a  separate  rulemaking  action. 
Moreover,  in  view  of  the  current  lack  of 
health  ejects  data  on  P-83-822.  EPA 
first  would  likely  have  to  obtain  test 
data  on  the  substance  under  section  4  of 
TSCA  to  support  an  action  under  sectioa 
6.  This  approach  could  allow 
unnecessary  risk  to  human  health  during 
the  time  need  for  data  development.  In 


addition,  the  original  notice  submitter 
would  be  at  a  competitive  disadvantage 
because  the  section  5(e)  order  applies 
only  to  that  company.  It  is  not  the  intent 
of  EPA  in  the  PMN  process  to  create 
unfair  marketplace  conditions. 

2.  The  Agency  also  has  the  authority 
to  regulate  substances  under  section  6  of 
TSCA.  However,  the  Agency  may 
regulate  under  section  6  only  if  there  is  a 
reasonable  basis  to  conclude  that  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a 
chemical  substance  or  mixture  "presents 
or  will  present"  an  unreasonable  risk  of 
injury  to  health.  There  is  insufficient 
information  to  perform  a  reasoned 
evaluation  of  the  health  effects  of  P-63- 
822  at  this  time.  Therefore  the  Agency 
cannot  state  with  certainty  that  the 
substance  "presents  or  will  present"  an 
unreasonable  risk.  In  this  instance, 
because  the  Agency  has  issued  a  section 
5(e)  order,  EPA  can  state  that  the 
substance  "may  present"  an 
unreasonable  risk  of  injury  to  health. 
However,  the  Agency  cannot  regulate 
the  substance  under  section  6  at  this 
time. 

3.  As  an  alternative  to  the  second 
proposed  significant  new  use  definition, 
the  Agency  is  considering  defining  as  a 
significant  new  use  the  failure  to 
establish  a  program  whereby  the 
substance  is  treated  as  a  hazardous 
chemical  substance  under  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  Hazard 
Communication  Standards  (29  CFR 
1900.1200).  In  all  labels,  material  safety 
data  sheets,  and  employee  training 
programs,  the  substance  would  be 
required  to  be  identified  as  a  suspect 
carcinogen  and  the  use  of  impervious 
gloves  by  employees  who  may  be 
exposed  to  the  substance  would  be 
required. 

4.  The  Agency  is  also  considering 
creating  an  abbreviated  review  for 
persons  who  propose  to  employ 
alternative  exposure  controls  or  worker 
protection  equipment  which  may 
provide  equivalent  protection  during 
manufacture  and  processing  for  use  as 
an  intermediate.  Under  this  approach, 
the  second  significant  new  use  would  be 
defined  as  the  failure  to  establish  a 
program  whereby  persons  who  may  be 
exposed  to  the  substance  are  required  to 
use  gloves  which  are  determined  to  be 
impervious  to  the  substance  or  requiring 
the  use  of  exposure  controls  or 
protective  equipment  which  provides  the 
"equivalent"  protection.  Persons  would 
be  required  to  notify  EPA  of  the 
alternative  controls  to  receive  (in  a 
specified  time  period  which  is  shorter 
than  90  days)  confirmation  from  the 
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Agency  that  the  protection  provided  by 
the  equipment  is  "equivalent."  If  EPA 
determined  that  the  protection  was  not 
"equivalent,"  significant  new  use 
reporting  would  be  required. 

EPA  invites  comment  on  this  proposal 
and  the  alternatives. 

VII.  Recordkeeping 

To  ensure  compliance  with  this 
proposed  rule  and  to  assist  enforcement 
efforts,  EPA  is  proposing,  under  its 
authority  in  sections  5  and  8(a)  of  TSCA, 
that,  in  addition  to  the  requirements  in 
S  721.17,  the  following  records  be 
maintained  for  five  years  after  the  date 
of  their  creation,  by  persons  who 
manufacture  or  process  P-83-822: 

1.  The  results  of  any  determination  of 
glove  imperviousness. 

2.  The  names  of  persons  required  to 
wear  gloves. 

As  an  alternative,  the  Agency  is 
considering  requiring  manufacturers  and 
processors  of  the  substance  who  do  not 
trigger  the  SNUR  reporting  requirement 
to  maintain  records  demonstrating  their 
compliance  with  the  SNUR.  Therefore, 
manufacturers  and  processors  would 
have  the  discretion  to  determine  which 
records  are  needed  to  show  compliance. 

The  Agency  considered  omitting  case- 
specific  recordkeeping  requirements,  but 
believes  compliance  monitoring  for  this 
proposed  SNUR  would  be  made  more 
difficult  without  them. 

Although  secUon  5(a)(2)  of  TSCA  does 
not  explicitly  provide  for  recordkeeping 
of  the  type  in  §  721.120(b)(1)  of  this 
proposed  rule,  EPA  finds  that  such 
recordkeeping  is  necessary  to  implement 
and  enforce  effectively  the  requirements 
of  the  SNUR.  Two  TSCA  authorities 
support  the  recordkeeping  in  this 
proposed  rule.  First.  EPA  believes  there 
is  inherent  authority  in  section  5  to 
require  the  keeping  of  records 
reasonably  necessary  to  implement  the 
mandate  of  section  5.  EPA  has  already 
exercised  this  authority  in  the  PMN  rule 
recordkeeping  requirements  in  40  CFR 
720.70  and  721.17  of  the  general  SNUR 
provisions.  Clearly,  there  is  no  way  to 
determine  whether  a  manufacturer  or 
processor  is  undertaking  a  significant 
new  use  of  the  type  defined  in  this 
proposed  rule  unless  the  manufacturer 
or  processor  is  required  to  keep  records 
of  its  activities  to  show  that  the 
significant  new  use  has  not  occurred. 
EPA  would  otherwise  be  unable  to 
determine  whether  a  violation  has 
occurred,  unless  the  manufacturer  or 
processor  was  observed  in  violation. 

Second,  section  8(a)  of  TSCA  provides 
broad  authority  for  EPA  to  require 
manufacturers  and  processors  of 
chemical  substances  to  keep  records. 
GeneraUy.  a  section  8(a)  recordkeeping 


requirement  does  not  apply  to  small 
manufacturers  and  processors,  but  in 
this  case  a  section  5(e)  order  is  in  effect 
for  the  chemical  substance  in  question. 
Thus,  under  section  8(a)(3)(A)(ii)  of 
TSCA.  EPA  can  require  recordkeeping 
by  small  manufacturers  and  processors 
as  well  and  is  proposing  to  do  so. 

VIII.  Exemptions  to  Reporting 
Requirements 

EPA  has  codified  general  exemption 
provisions  covering  SNUR  reporting 
under  (  721.19.  On  a  case-by-case  basis 
the  Agency  may  modify  these  provisions 
in  Subpart  B.  However,  in  this  case,  the 
Agency  is  proposing  that  {  721.19  apply 
in  its  entirety. 

EPA  published  its  final 
premanufacture  notification  rules  in  the 
Federal  Register  of  May  13. 1983,  (48  PR 
21722)  including  9  720.36  which 
contained  detailed  rules  for  the  section 
5(h)(3)  exemption  for  chemical 
substances  manufactured  or  imported  in 
small  quantities  solely  for  research  and 
development.  On  September  13, 1983  (48 
FR  41132),  EPA  stayed  the  effectiveness 
of  S  720.36,  among  other  provisions  of 
the  PMN  rule  pending  further 
rulemaking  to  revise  the  provisions. 
Because  5  720.36  was  not  in  effect  when 
EPA  codified  {  721.19,  the  Agency  relied 
on  the  general  definition  of  "small 
quantities  solely  for  research  and 
development"  in  S  720.3(cc)  and  section 
5(h)(3)  of  TSCA  to  determine  whether 
activities  qualify  under  this  exemption. 
Upon  promulgation  of  a  revised  S  720.36, 
EPA  intends  to  amend  I  721.19  to  adopt 
the  provisions  of  the  revised  {  720.36. 

Section  721.19(g)  of  the  general  SNUR 
provisions  exempts  persons  from  SNUR 
reporting  when  they  manufacture  or 
process  the  substance  solely  for  export 
and  label  the  substance  in  accordance 
with  section  12(a)(1)(B)  of  TSCA.  While 
EPA  is  concerned  about  worker 
exposure  during  manufacture  and 
processing  of  the  substance,  EPA  lacks 
the  authority  imder  section  12(a)  of 
TSCA  to  require  reporting  of  such 
manufacture  or  processing  for  a 
significant  new  use.  EPA  does  not  yet 
have  sufficient  information  to  make  the 
"will  present  an  unreasonable  risk" 
finding  necessary  to  regulate  a 
substance  manufactured  or  processed 
solely  for  export.  However,  persons 
must  notify  EPA  of  such  export  imder 
section  12(b)  of  TSCA  (see  S  721.7  of  the 
general  SNUR  provisions).  Such 
notification  will  allow  EPA  to  monitor 
manufacture  and  processing  activities 
which  are  not  subject  to  significant  new 
use  reporting.  The  term  "manufacture 
solely  for  export"  is  defined  in  the  PMN 
rule  (40  CFR  720.3(s)).  The  term  "process 
solely  for  export"  is  defined  in  (721.3  of 


the  general  SNUR  provisions  in  a  similar 
fashionr-Thus,  the  persons  would  be 
exempt  from  reporting  under  this  SNUR 
if  a  person  manufactures  (the  term 
manufacture  includes  import)  or 
processes  the  substance  solely  for 
export  from  the  U.S.  under  the  following 
restrictions:  (1)  There  is  no  use  of  the 
substance  in  the  U.S.;  (2)  processing  is 
restricted  to  sites  under  the  control  of 
the  manufacturer  or  processor, 
respectively;  and  (3)  distribution  in 
commerce  is  limited  to  purposes  of 
export.  If  a  person  manufactured  or 
processed  the  substance  both  for  export 
and  for  use  in  the  U.S.,  such 
manufacture  and  processing  would  not 
be  "solely  for  export"  because 
manufacture  or  processing  would  be  for 
use  in  the  U.S. 

IX.  Applicability  of  Proposal  To  Uses 
Occuring  Before  Promulgation  of  Final 
Rule 

To  establish  a  significant  new  use 
rules,  the  Agency  must,  among  other 
things,  determine  that  the  use  is  not 
ongoing.  In  this  case,  the  chemical 
substance  in  question  has  recently 
undergone  premanufacture  review. 
When  the  notice  submitter  begins 
manufacture  of  the  substance,  the 
submitter  will  send  EPA  a  notice  of 
commencement  of  manufacture  and  the 
substance  will  be  added  to  the 
Inventory.  The  notice  submitter  is 
prohibited  by  the  section  5(e)  order  from 
undertaking  any  of  the  activities  which 
the  Agency  is  proposing  be  designated 
as  significant  new  uses.  Therefore,  at 
this  time,  the  Agency  has  concluded  that 
these  uses  are  not  ongoing.  However, 
EPA  recognizes  that  once  the  chemcial 
substance  subject  to  this  SNUR  is  added 
to  the  Inventory,  it  may  be 
manufacttired  or  processed  by  other 
persons  for  a  significant  new  use  as 
defined  in  this  proposal  before 
promulgation  of  the  rule. 

If,  after  publication  of  this  proposal, 
someone  were  to  undertake  the 
designated  significant  new  uses,  they 
could  argue  that  the  uses  are  not  "new" 
at  the  time  the  rule  is  promulgated  as 
final,  and  therefore  not  significant  new 
uses.  EPA  finds  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  determining 
whether  a  use  is  a  significant  new  use  as 
of  the  proposal  date  of  the  SNUR.  If  uses 
begun  during  the  proposal  period  were 
not  considered  to  be  significant  new 
uses,  it  would  be  almost  impossible  for 
the  Agency  to  establish  SNUR  notice 
requirements,  since  any  person  could 
defeat  the  SNUR  by  initiating  the 
proposed  significant  new  uses  before 
the  rule  becomes  final.  This  is  contrary 
to  the  general  intent  of  section  5(a)(lMB).: 
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Thus,  if  the  substance  is  manufactured 
or  processed  between  proposal  and 
promulgation  for  a  proposed  significant 
new  use,  the  Agency  will  consider  such 
use  to  be  a  sisnificant  new  use  if  it  is 
retained  in  the  final  rule.  EPA 
recognizes  thd°  this  interpretation  may 
disrupt  commiTical  activities  of  persons 
who  begin  rr  inufacture,  import,  or 
processing  of  '.*-  e  substance  for  a 
significant  ncw  use  during  the  proposal 
period.  Howev9r.  this  proposal 
constitutes  noiice  of  that  potential 
disruption,  urd  persons  who  commence 
a  proposed  significant  new  use  do  so  at 
their  own  risk. 

Because  the  indentity  of  P-83-822  is 
confidential,  any  person  who  proposes 
to  manufacture  or  import  P-6^-822  is 
unlikely  to  !>  row  that  the  substance  is 
on  the  Inven'ufy  and,  therefore,  is  likely 
to  submit  a  hcna  fide  request  under 
either  40  QR  710.7(e)  or  720.85(b)  to 
determine  v%  hither  the  substance  is  on 
the  Inventory  If  EPA  determines  that 
the  person  has  a  bona  fide  intent  to 
manufacture  cr  import  the  substance 
and  that  the  substance  the  person 
proposes  to  manufacture  or  import  is  P- 
83-822,  EPA  w.ll  inform  the  person  that 
the  substance  is  subject  to  this  proposal. 
This  wrill  give  the  person  adequate 
notice  of  this  proposal,  will  give  the 
person  an  adequate  change  to  comment, 
and  will  help  prevent  potential 
disruption. 

X.  Test  Data  and  Other  Infonnation 

EPA  recognizes  that  under  TSCA 
section  5,  persons  are  not  requiring  to 
develop  any  particular  test  data  before 
submitting  a  notice.  Rather,  persons  are 
required  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them.  However,  in 
view  of  the  potential  health  risks  that 
may  be  posed  by  a  significant  new  use 
of  this  substance,  a  more  reasoned 
evaluation  of  the  risks  posed  by  this 
substance  would  require  additional  data 
on  its  potential  to  cause  carcinogenic 
effects  in  humans.  These  data  might  be 
generated  by  a  two-year  rodent 
bioassay.  These  studies  may  not  be  the 
only  means  of  addressing  the  potential 
risks. 

EPA  encourages  potential  SNUR 
notices  submitters  to  test  the  substance 
for  this  concern.  SNUR  notices 
submitted  for  significant  new  uses 
«vithout  such  test  data  may  increase  the 
likelihood  that  EPA  will  take  action 
under  section  5(e).  As  part  of  an 
optional  prenotice  consultation.  EPA 
will  discuss  the  test  data  it  believes 
necessary  to  evaluate  a  significant  new 
use  of  the  substance. 


Test  data  should  be  developed 
according  to  TSCA  good  laboratory 
practices  regulations  at  40  CFR  Part  792 
published  in  the  Federal  Register  of 
November  2a  1983  (48  FR  53923).  EPA 
encourages  persons  to  consult  with  the 
Agency  before  selecting  a  protocol  for 
testing  the  substance.  EPA  urges  SNUR 
notice  submitters  to  provide  detailed 
information  on  human  exposure  that 
will  result  from  the  significanf  new  use. 
In  addition.  EPA  urges  persons  to  submit 
information  on  potential  benefits  of  the 
substance  and  information  on  risks 
posed  by  the  substance  compared  to 
risks  posed  by  substitutes. 

XL  Economic  Analysis 

The  Agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  reporting 
requirements  for  this  substance.  The 
only  direct  costs  that  will  definitely 
occur  as  a  result  of  promulgation  of  this 
SNUR  will  be  EPA's  costs  of  issuing  and 
enforcing  the  SNUR.  It  is  estimated  the 
Agency's  cost  of  issuing  a  SNUR  are 
$42,150.  The  Agency  would  also  incur 
enforcement  costs,  although  EPA  cannot 
quantify  these  costs  at  this  time. 

Subsequent  to  promulgation  of  the 
SNUR,  the  Agency  believes  there  are 
five  possible  outcomes  for  persons  who 
would  manufacture,  import,  or  process 
the  substance:  (1)  A  person  could 
manufacture  or  process  the  substance 
for  use  as  an  intermediate  with  the 
specific  protective  equipment  in  place 
and  therefore  not  trigger  the  SNUR 
reporting  requirement,  (2)  a  person  could 
submit  a  SNUR  notice  with  infonnation 
showing  other  methods  of  controlling 
exposure  that  will  mitigate  EPA's 
concerns,  (3)  a  person  could  submit  a 
SNUR  notice  for  manufacture,  import,  or 
processing  the  substance  for  a  use  other 
than  as  an  intermediate,  (4)  a  person 
could  submit  a  SNUR  notice  with  the 
results  of  the  recommended  testing 
completed  or  be  prepared  to  respond  to 
a  section  5(e)  order  pending  completion 
of  testing,  or  (5)  a  person  could  decide 
not  to  manufacture  or  process  the 
substance  because  of  the  restrictions 
imposed  by  the  SNUR.  The  costs  of 
these  outcomes  are  summarized  below. 

If  a  person  decides  to  manufacture  or 
process  P-A3-822  for  use  as  an 
intermediate  with  the  specified 
protection  equipment,  that  person  will 
not  incur  the  cost  of  submitting  a  SNUR 
notice.  The  only  cost  to  the  person  will 
be  the  cost  of  specific  protective 
equipment,  labeling,  recordkeeping,  and 
glove  imperviousness  testing.  Protective 
equipment  and  recordkeeping  costs  are 
presented  as  present  value  costs  over  an 
estimated  life  of  the  chemical,  since 
these  are  recurring  expenses.  For 


purposes  of  this  analysis,  the  Agency 
assumed  that  five  workers  would  be 
exposed  to  P-83-822  over  38  days  a 
year.  Each  worker  would  be  required  to 
wear  gloves  (determined  to  be 
imper\'ious  to  P-83-822).  Assuming  a  10 
percent  interest  rate,  and  a  ten-year 
economic  life  for  P-83-822,  the  present 
value  of  protective  equipment  for  five 
workers  is  $1,030.75  (assuming  the  price 
of  gloves  is  $30.50  per  pair,  with  yearly 
replacement  of  gloves  based  on  38  days 
per  year  of  production  over  a  ten-year 
period).  The  present  value  of  the  cost  of 
developing  a  new  label,  if  necessary, 
over  a  ten-year  period,  could  range 
between  $150  and  $550.  The  present 
value  of  the  cost  of  maintaining  records 
over  a  ten-year  period  is  $1,460 
(assuming  one  hour  per  month  of  clerical 
time).  Permeation  tests,  which  can  be 
used  to  determine  if  the  gloves  are 
impervious  to  the  PMN  substance,  have 
been  estimated  to  cost  $500  per  test 
substrate,  and  may  cost  up  to  $8,000  to 
$10,000  if  different  manufacturing 
conditions  are  tested.  EPA  will  incur 
only  enforcement  cost  once  the  SNUR 
has  been  promulgated. 

In  some  circumstances  it  would  be 
cost  effective  for  a  company  to  submit  a 
SNUR  notice  for  use  as  an  intermediate 
with  data  which  shows  that  other  means 
of  controlling  exposure  could  mitigate 
EPA's  concerns.  Under  this  outcome,  the 
person  would  incur  the  cost  of  filing  the 
SNUR  notice  ($1,375  to  $7,950)  and 
possibly  the  costs  of  some  exposure 
controls  which  would  ordinarily  not  be 
used  without  the  existence  of  a  SNUR. 
The  person  could  also  incur  up  to  a  3.2 
percent  reduction  in  profits  due  to 
delays  in  manufacture  or  processing, 
and  the  cost  of  regulatory  follow-up,  if 
any.  EPA's  costs  following  promulgation 
of  the  SNUR  under  this  outcome  would 
include  reviewing  the  SNUR  notice 
($6,865)  and  possibly  modifying  the 
terms  of  the  SNUR  ($8,430)  if  the 
information  provided  showed  that  EPA's 
concerns  would  be  adequately 
addressed  by  the  use  of  a  different  type 
of  exposure  control.  EPA  would 
continue  to  incur  enforcement  costs. 

A  person  intending  to  manufacture, 
import,  or  process  P-83-822  for  a  use 
other  than  as  an  intermediate  would  be 
required  to  submit  a  SNUR  notice.  That 
person  would  incur  the  cost  of  filing  an 
notice  ($1,375  to  $7,950).  the  costs  of 
delaying  manufacture,  import,  or 
processing  of  the  substance,  if  any, 
while  the  SNUR  notice  is  prepared  and 
reviewed  (up  to  a  3.2  percent  reduction 
in  profits),  the  costs  of  changes  in 
production  and  marketing  plans  because 
of  the  uncertainty  impact  of  a  SNUR. 
and  the  costs  of  regulatory  follow-up.  if 


Oenerauy,  a  section  oiaj  recoraxeeprng        soieiy  lor  expon   u  uciumju  m  i /**.<» «»      h/ui«b 


|CSt«A««    I 


Federal  Register  /  Vol.  49.  No.  237  /  Friday,  December  7.  1984  /  Proposed  Rules 47879 


any.  EPA's  costs  following  promulgation 
of  the  SNUR  under  this  outcome  would 
include  reviewing  the  SNUR  notice 
($6,865)  and  possibly  the  cost  of 
modifying  the  terms  of  the  SNUR 
($8,430)  if  the  information  provided 
showed  that  modification  of  the  SNUR 
were  warranted. 

It  is  possible  that  a  person  could  file  a 
SNUR  notice  which  would  include  the 
results  of  the  recommended  testing.  A 
more  reasoned  evaluation  of  the  risk 
posed  by  the  substance  could  be 
generated  as  the  result  of  a  two-year 
rodent  bioassay.  In  this  case,  a  person 
would  incur  the  cost  of  filing  a  notice 
($1,375  to  $7,950).  performing  the  tests 
(the  present  value  over  a  three  year 
payment  plan  for  a  two-year  bioassay  is 
approximately  $689,000).  the  cost  of 
delay  (probably  a  delay  in  profits  of  2.5 
to  3.0  years),  and  the  cost  of  regulatory 
follow-up.  if  any.  The  cost  of  this  option 
is  expected  to  be  prohibitive. 

Some  persons  could  find  the  cost  of 
controlling  exposure  too  expensive  to 
justify  manufacture  or  processing  of  P- 
83-822.  Under  this  outcome  a  person 
would  not  incur  any  direct  costs  as  a 
result  of  the  SNUR.  The  person  and 
society  could  lose  the  benefits  that 
would  have  been  derived  from  the 
manufacture  or  processing  of  the 
substance.  However,  the  fact  that  the 
original  PMN  submitter  intends  to 
manufacture  P-83-822  with  the 
protective  equipment  in  place  indicates 
that  the  intended  use  of  the  substance 
will  still  return  an  acceptable  profit. 

EPA  has  not  attempted  to  quantify  the 
benefits  of  the  proposed  SNUR.  In 
general,  benefits  will  accrue  if  the 
proposed  action  leads  to  the 
identification  and  control  of  an 
unreasonable  risk  before  significant 
health  effects  can  occur.  The  proposal 
and  promulgation  of  the  SNUR  provides 
the  benefits  of  reduced  health  risks  imtil 
production  or  processing  of  P-83-822 
ceases. 

XII.  Confidential  Business  Infonnation 

Any  person  who  submits  comments 
which  the  person  claims  as  CBI  must 
mark  the  comments  as  "confidential," 
"trade  secret,"  or  other  appropriate 
designation.  Any  comments  not  claimed 
as  confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  Part  2.  EPA 
requests  that  any  party  submitting 
confidential  comments  prepare  and 
submit  a  sanitized  version  of  the 


comments  which  EPA  can  place  in  the 
public  file.  .'  ■ 

XIII.  Judicial  Review 

When  this  proposed  rule  is 
promulgated,  judicial  review  may  be 
available  under  section  19  of  TSCA  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  or  for 
the  circuit  in  which  the  persons  seeking 
review  resides  or  has  its  principle  place 
of  business.  To  provide  all  interested 
persons  an  equal  opportunity  to  file  a 
timely  petition  for  judicial  review  and  to 
avoid  so  called  "races  to  the 
courthouse,"  EPA  intends  to  promulgate 
this  rule  for  purposes  of  judicial  review 
two  weeks  after  publication  in  the 
Federal  Register.  The  effective  date  will 
be  calculated  from  the  promulgation 
date. 

XIV.  Rulemaking  Reconl 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50521).  The  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received.  The  record 
now  includes  the  following; 

1.  The  PMN  for  this  substance. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMN. 

3.  A  copy  of  the  section  5(e]  consent 
order. 

4.  The  economic  analysis  of  the        ^ 
proposed  rule. 

5.  The  toxicity  support  docimient  for 
the  section  5(e)  order. 

6.  The  economic  support  document  for 
the  section  5(e)  order. 

The  Agency  will  accept  additional 
materials  for  inclusion  in  the  record  at 
any  time  between  this  proposal  and 
designation  of  the  complete  record. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  public  from  8:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  except  legal 
holidays,  in  the  OTS  Public  Information 
Office.  Rm.  E-107.  401  M  St..  SW.. 
Washington.  D.C. 

XV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore,  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  because  it  does  not  have 
an  effect  on  the  economy  of  $100  million 
or  more,  and  will  not  have  a  significant 


effect  on  competition,  costs,  or  prices. 
While  there  is  no  precise  way  to 
calculate  the  annual  cost  of  this 
proposed  rule,  for  the  reasons  discussed 
in  Unit  XIII  of  the  preamble.  EPA 
believes  that  the  cost  will  be  low.  In 
addition,  because  of  the  nature  of  the 
proposed  rule  and  the  substance  subject 
to  it.  EPA  believes  that  there  will  be  a 
few  significant  new  use  notices 
submitted.  Further,  while  the  expense  qf 
a  notice,  the  suggested  testing,  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  may  be  limited  because  such 
factors  are  unlikely  to  discourage 
innovation  of  high  potential  value. 
Finally,  this  SNUR  may  encourage 
innovation  in  safe  chemical  substances 
or  highly  beneficial  uses. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regdatory  Flexibility  Act.  5 
U.S.C.  605(b).  EPA  certifies  diat  this 
proposed  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
The  Agency  cannot  determine  whether 
parties  affected  by  this  proposed  rule 
are  likely  to  be  small  businesses. 
However,  EPA  believes  that  few 
manufacturers  or  processors  will  submit 
SNUR  notices.  Therefore,  although  the 
costs  of  preparing  a  notice  under  this 
rule  might  be  significant  for  some  small 
businesses,  the  number  of  such 
businesses  affected  is  not  expected  to 
be  substantial. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  and  has  assigned 
0MB  control  number  2070-0012. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  marked  Attention:  Desk  Officer 
for  EPA.  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 
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Dated:  November  IS,  1964. 

Joliii  A.  Moots, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  721— [AMENDED] 

Therefore,  it  is  proposed  thai  Part  721 
of  Chapter  I  of  Title  40  be  amended  by 
adding  §  721.120  to  read  as  follows: 

S  721.120    Disubstituted  dbnttaw  anisole. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  following  chemical 
substcuice,  referred  to  by  its  PMN 
number  and  generic  chemical  name,  is 
subject  to  reporting  under  this  section 
for  the  signiFicant  new  uses  described  in 
paragraph  (a)(2)  of  this  section: 
disubstituted  diamine  anisole,  P-83-822. 

(2)  The  signiHcant  new  uses  are: 
(i)  Use  other  than  as  an  intermediate, 
(ii)  Manufacture  or  processing  of  P- 
83-822  for  use  as  an  intermediate 
without  estabUshing  a  program 
whereby: 

(A)  Persons  employed  by  or  under  the 
control  of  the  manufacturer  or  processor 
who  m^y  be  exposed  to  P-83-822 
(including  those  persons  involved  in 
sampling,  transferring,  cleanup, 
maintenance,  packaging,  and  storage 
operations)  wear  protective  gloves 
determined  to  be  impervious  to  the 
substance  by  testing  the  gloves  under 
the  conditions  of  exposure  or  by 
evaluating  the  specifications  provided 
by  the  manufacturer  of  the  gloves,  and 

(B)  Packages  containing  the 
substances  (including  those  storing  the 
substance  between  manufacturing  and 
processing  stages)  are  labeled  to 
indicate  that  the  substance  should  be 
handled  only  while  using  gloves 
determined  to  be  impervious  to  the 
substance. 

(b)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Record!:  p  ping.  In  addition  to  the 
requirements  r  f  §  721.17,  manufacturers 
and  processc  .  of  the  chemical 
substance  idt  '■i.'"ied  in  paragraph  (a)(1) 
of  this  sectior.  w  ho  are  subject  to 

S 721.120(a )(:  I.  must  maintain  the 
following  rec  .  for  five  years  from 
their  crea  tier 

(i)  The  res  '  any  determination  of 

glove  imperv  ess.     , 

(ii)  The  n^         of  persons  required  to 
wear  gloves 

(2)  [Reser\ 

(Sec  5.a  P.L.  »4-4d9.  90  Stat.  2012  (15  U.S.C. 
2804.2807)) 


(Approved  l)y  the  Office  of  Management  and 
Budget  under  OMB  control  number  2070- 
0012) 

|FK  Doc  M-319S5  Filed  12-«-M:  M6  mH 
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DEPARTVENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  81-11;  Notice  101 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

SUMMlAflv:  This  notice  proposes  an 
amendment  to  Safety  Standard  No.  108 
that  would  allow  motor  vehicles  to  be 
equipped  with  replaceable  bulb 
headlamp  systems  consisting  of  either 
four  lamps  with  single  standardized 
replaceable  light  sources,  or  two  lamps 
with  two  such  light  sources.  Currently 
Standard  No.  108  only  permits 
replaceable  bulb  systems  comprised  of 
two  lamps  with  single  standardized  light 
sources.  The  proposed  amendment 
would  relieve  the  current  design 
restriction  that  allows  only  two  lamp 
single  light  source  systems. 

This  rulemaking  action  implements 
the  agency's  grant  of  a  petition  for 
rulemaking  by  General  Motors 
Corporations.  It  also  responds  to  a 
petition  by  Volkswagen  of  America 
previously  denied.  Because  of  the  need 
of  the  petitioners  to  implement  product 
planning,  a  comment  period  of  30  days  is 
provided,  rather  than  45  days. 
DATE:  Comment  closing  date  for  the 
proposal  is  January  7, 1985.  Any  request 
for  an  extension  of  time  in  which  to 
comment  must  be  received  not  later 
than  10  days  before  that  date  (49  CFR 
553.19).  Effective  date  of  the  amendment 
would  be  within  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register. 

ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number  of  the 
notice  and  be  submitted  to:  Docket 
Section.  Room  5109,  Nassif  Building.  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  (Docket  hours  are  from  8  a.m.  to  4 
p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jere  Medlin.  Office  of  Rulemaking, 
National  Highway  Traffic  Safety 
Administration.  Washington.  D.C.  20590 
(202-428-2720). 


SU^nXMCNTARV  INFORMATION:  On  )une 
2. 1983,  NHTSA  amended  Motor  Vehicle 
Safety  Standard  No.  108  Lamps. 
Reflective  Devices,  and  Associated 
Equipment,  to  allow  the  use  of  a 
replaceable  bulb  headlamp  system,  (48 
FR  24690).  This  system  is  comprised  of 
two  headlamps,  each  with  a 
standardized  replaceable  light  source 
containing  both  an  upper  and  lower 
beam  filament. 

Among  the  petitions  for 
reconsideration  of  the  rule  was  one  from 
Volkswagen  of  America,  asking  that  a 
four-lamp  system  be  allowed,  each  with 
its  own  light  source,  which  would  be  the 
standard  dual  filament  light  source 
which  the  agency  had  adopted.  NHTSA 
denied  this  petition  (48  FR  44815), 
commenting  that  rulemaking  which 
would  allow  dual  filament  light  sources 
in  a  four  lamp  configuration,  or  two  dual 
filament  light  sources  in  a  single  cavity 
could  not  be  entertained  until  certain 
issues  could  be  considered  further.  As 
the  notice  stated,  these  issues  involved 
whether  only  two  lamps  should  be 
illuminated  on  upper  beam  (in  four  lamp 
systems  all  four  are  presently  required) 
and  if  so  whether  it  is  important  that  the 
front  comer  of  the  vehicle  be  otherwise 
indicated.  Further  issues  concerned 
simultaneous  actuation  of  light  filaments 
in  a  headlamp  system  (this  could 
produce  excessive  illumination)  and 
uncertainties  in  the  ability  to  insure 
correct  simultaneous  upper  beam  or 
lower  beam  aim  if  the  bulb  reflector 
systems  were  not  separate  upper  and 
lower  beam  units.  Subsequently, 
General  Motors  Corporation  petitioned 
the  agency  for  rulemaking  to  allow  a 
two  lamp  system  with  two  standard 
dual-filament  light  sources  in  a  single 
cavity.  The  agency  has  granted  that 
petition.  As  there  is  a  similarity  between 
the  system  that  VW  wished  the  agency 
to  consider,  and  the  one  for  which  a 
petition  has  been  granted,  the  two 
systems  proposed  by  this  notice  are 
simply  those  incorporating  quadruple 
light  sources.  The  agency  has  reviewed 
the  issues  on  which  the  previous  denial 
was  based,  and  they  are  presented  for 
discussion  and  comment  in  this  notice. 

CM  argues  that  the  two  source  system 
it  has  requested  will  allow  it  greater 
freedom  in  designing  aerodynamic  froni 
ends  than  the  present  standard  for 
replaceable  bulb  headlamps.  Under  the 
present  standard,  considering  the 
possible  out-of-focus  relationship  of  the 
filament  to  the  focal  point  of  the 
reflector  in  a  current  replaceable  bulb 
headlamp,  the  headlamp's  vertical 
dimensions  may  be  greater  than 
desirable  for  aerodynamic  purposes.  By 
installing  two  light  sources  in  the  same 
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headlamp,  a  smaller  height  is  possible  if 
the  lower  and  upper  beam  filament  are 
placed  exactly  on  the  focal  point  of  their 
respective  parabolas.  Benefits 
attributable  by  CM  to  this  indented 
system  include  possible  improvements 
in  photometric  performance  and 
improved  fuel  economy  through 
aerodynamic  efficiency  by  lowering  the 
leading  edge  of  the  hood,  because  of  the 
inclusion  of  headlamps  of  lesser  height. 

Another  benefit  could  occur  because 
it  is  proposed  that  only  one  filament 
would  be  in  use  in  each  dual  filament 
standardized  replaceable  light  source  in 
4-lamp  systems  and  2-bulb  systems.  For 
example,  should  a  lower  beam  filament 
bum  out,  the  light  source  could  be 
immediately  interchanged  with  the 
adjacent  upper  beam  light  source,  whose 
lower  beam  filament  would  not  be 
utilized.  After  the  exchange,  the  burned 
out  lower  filament  would  become 
irrelevant  as  the  upper  beam  filament  in 
that  bulb  would  now  be  available  for 
use. 

Both  existing  photometries  and 
improved  photometries  similar  to  those 
proposed  for  Types  F  sealed  beam 
headlamps  are  proposed.  Comments  are 
solicited  on  each  photometric  option. 
CM  would  aim  both  bulbs  in  a  single 
housing  by  a  single  adjustment,  such  as 
is  currently  used  in  the  two  lamp  round 
and  larger  rectangular  systems.  The  GM 
system  can  utilize  the  same  aimer 
adapters  that  are  available  for  single 
replaceable  bulb  headlamps. 

Four-headlamp  systems  such  as  VW 
contemplates  offer  distinctive  design 
possibilities  which  are  similar  but  not 
identical  to  those  offered  by  systems 
with  two  bulbs  per  lamp.  NHTSA  is 
proposing  that  four  lamp  replaceable 
bulb  headlamp  systems  consist  of  two 
lamps  providing  upper  beam 
photometries,  and  two  lamps  providing 
lower  beam  photometries.  The  reflectors 
of  these  lamps  would  be  designed  to 
optimize  the  lower  beam  filament  at  the 
focal  point  of  the  lower  beam  lamp 
reflector  and  optimize  the  lens 
prescriptions  for  dedicated  lower  beam 
use.  The  upper  beam  lamp  would  be 
optimized  in  a  similar  manner.  This  type 
of  system  has  been  proposed  for  the 
new  smaller  four-lamp  sealed  beam 
system  (49  FR  18321).  The  dedicated  lens 
prescription  of  each  lamp  would  be 
marked  "U"  for  upper  beam,  or  "L"  for 
lower  beam,  as  appropriate.  In 
conjunction  with  the  option  proposing 
improved  photometries,  simultaneous 
use  of  the  upper  and  lower  beam  would 
be  permitted  as  a  manufacturer's  option, 
and  new  glare  limits  would  be  added  to 
the  photometric  requirements  to  help 
minimize  potential  problems  from 


excessive  foreground  light  during 
simultaneous  use. 

Beeasue  of  the  shorter  life  of  filaments 
producing  the  upper  beam,  the  agency  is 
proposing  that  the  lower  beam 
photometries  be  met  by  lower  beam 
filaments  alone.  For  the  same  reason,  it 
is  proposed  that  simultaneous  activation 
of  both  filaments  in  a  single  bulb  be 
prohibited,  since  the  bulb  is  not 
designed  to  be  used  in  this  manner,  and 
bulb  hfe  would  be  shortened.  As  this 
proposed  amendment  affects  the 
standardized  replaceable  bulb,  it  would 
be  applicable  to  all  lamp  configurations 
using  that  bulb,  including  the  two-lamp/ 
one  bulb  per  lamp  system  previously 
approved. 

The  agency  has  revised  the  wording 
describing  the  aiming  pad  prescription 
requirements,  clarifying  them  and 
relieving  design  restrictions.  In  effect 
this  means  the  agency  is  allowing 
headlamps  which  may  utilize 
mechanical  aimer  adapters  with  3 
adjustable  legs.  Accordingly,  it  is 
proposed  that  Figures  9-1  and  9-2  be 
deleted  and  appropriate  changes  made 
in  the  text 

In  addition  to  comments  of  the  merits 
of  the  system  proposed  by  this  notice, 
the  agency  is  also  interested  in 
comments  relating  to  the  relationship 
between  headlamp  replacement  costs 
and  safety.  Although  GM  has  told 
NHTSA  that  the  replacement  cost  of  the 
glass  lens/plastic  reflector  assembly  for 
its  new  lamps  would  be  in  the 
neighborhood  of  $35,  the  actual  cost 
could  be  several  times  higher  for  low 
volume  designs.  If  that  cost  were  not 
subsidized  by  the  manufacturer,  it  could 
well  be  over  $100  per  lamp.  Current 
retail  cost  for  a  replacement  light  source 
at  Ford  dealers  is  $16.75.  Therefore, 
since  the  same  light  source  (bulb)  would 
be  used  in  the  GM  system,  the  total 
replacement  cost  for  the  GM  system, 
including  lens/reflector  assembly,  two 
light  sources,  and  labor,  is  estimated  at 
about  $80.  It  is  estimated  that  about  one 
complete  headlamp  will  need  to  be 
replaced  over  the  lifetime  of  the  vechicle 
due  to  accident  or  stone  damage. 
Therefore  the  agency  solicits  specific 
comments  on  the  following  issues:  The 
relationship  between  cost  and  the 
probability  of  replacement  of  headlamp 
or  bulb,  the  time  lag  that  may  exist 
between  outage  and  replacement 
because  of  costs,  and  the  extent  to 
which  cost  considerations  of  non- 
mandated  headlamps  should  enter  into 
the  agency's  mlemaking  considerations. 
Finally,  the  agency  asks  for  comments 
on  whether  the  lifetime  costs  of  non- 
mandated  headlamp  systems  should 
enter  into  NHTSA  deliberations. 


Ford  Motor  Company,  whose  petition 
was  implemented  by  the  amendment  (48 
FR  24690),  had  emphasized  to  the 
agency  that  one  of  the  primary  safety 
benefits  of  the  new  type  of  headlamp 
was  that  the  light  source  could  be 
replaced  without  removal  of  the 
headlamp,  replacement  of  the  lens- 
reflector  portion  of  the  headlamp,  or  the 
necessity  to  realm.  With  respect  to  the 
vehicle  on  which  the  system  has  been 
fu^t  installed,  the  Mark  VII,  bulb 
replacement  is  a  simple  matter  of 
opening  the  hood,  finding  the  rear  of  the 
headlamp,  disengaging  the  old  bulb  by  a 
twist  of  it  in  its  mounting,  and  replacing 
it  in  a  similar  manner.  Recently,  the 
agency  was  informed  by  General  Motors 
that  it  intends  to  use  replaceable  bulb 
headlamps  on  a  number  of  its  1986 
model  car  lines,  but  that  on  two  of  these 
lines,  the  light  source  cannot  be 
replaced  without  removing  the 
headlamp  itself.  Since  this  situation  was 
not  envisioned  with  replaceable  bulb 
headlamps,  the  agency  would  like 
comment  on  this  issue;  that  is,  is  there  a 
relationship  between  vehicle  safety  and 
the  ability  to  replace  the  bulb  without 
tools.  The  agency  desires  a  quantitative 
assessment,  to  the  extent  practicable. 

NHTSA  also  seeks  comment  on  the 
possibility  of  problems  with  aligning 
optical  aiming  equipment  with  lamps 
which  have  more  than  one  bulb. 

In  implementation  of  the 
considerations  discussed  above, 
NHTSA  is  proposing  that  the  defmition 
in  paragraph  S3  of  "replaceable  bulb 
headlamp"  be  amended  to  include 
headlamps  with  two  standardized 
replaceable  light  sources.  It  should  be 
noted  that  this  light  source  is  the  only 
allowable  light  source  for  use  in 
achieving  the  required  upper  or  lower 
headlamp  beam  pattern.  Under  NHTSA 
interpretations,  however,  the 
standardized  replaceable  light  source  is 
not  the  only  light  source  which  may  be 
included  in  a  replaceable  bulb  headlamp 
unit  Other  light  sources,  such  as  parking 
lamps,  turn  signal  lamps,  and  fog  lamps 
are  not  prohibited,  as  long  as  they  do 
not  interfere  with  the  required 
headlighting  function. 

The  agency  also  wishes  to  clarify  the 
language  in  the  standard  regarding 
several  of  the  testing  requirements.  The 
agency  intends  that  headlamps  utilizing 
the  standardized  replaceable  bulb  shall 
be  able  to  meet  the  applicable 
performance  requirements  of  Standard 
108  with  any  standardized  replaceable 
bulb  intended  for  use  in  that  lamp.  Thus, 
for  example,  lamps  must  be  able  to  pass 
the  tests  referenced  in  paragraph 
S4.1,1.36(b)  not  only  with  the  bulb  used 
as  original  equipment  in  that  lamp  but 
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also  with  bulbs  from  other 
manufacturers  intended  for  use  in  that 
lamp.  Since  most  replaceable  bulbs  will 
be  sold  in  the  aftcrmarket  and  not  as 
original  equipment  (assuming  the  same 
distribution  of  sales  as  for  sealed  sealed 
beams),  this  requirement  is  necessary  to 
ensure  the  proper  functioning  of  the 
headlamp  so  that  it  meets  the  need  for 
motor  vehicle  safety.  Specifications  on 
the  bulb  itself,  already  promulgated  by 
the  agency,  ensure  that  manufacturers 
have  a  reasonable  design  envelope 
within  which  to  produce  their  lenses  and 
reflectors.  This  clarification  would  result 
in  a  minor  amendment  to  paragraph 
S4.1.1.36(b). 

NHTSA  is  proposing  that  a  headlamp 
with  two  light  sources  or  a  lamp  in  the 
system  of  four  replaceable  bulbs  meet 
the  upper  and  lower  beam  photometries 
requirements  of  Table  I  of  SAE  J579c  or 
new  photometric  requirements  in 
proposed  Figures  17  and  18.  A  final 
decision  will  be  made  between  these 
two  choices.  The  agency  is  proposing 
also  that  the  aim  of  the  upper  beam  of 
dual  light  source  headlamps  cannot  be 
adjusted  separately  from  that  of  the 
lower  beam  light  source.  This  proposal 
applies  only  to  headlamp  systems  which 
are  comprised  of  two  headlamps  and 
contain  two  bulbs  in  each  headlamp.  In 
these  instances,  there  is  only  one  set  of 
aiming  pads  on  each  lamp,  yet  there  are 
two  bulb  reflector  sets  in  that  lamp.  If 
both  upper  and  lower  beam  lamps  are 
not  aimed  simultaneously — that  is,  with 
a  single  aiming  adjustment — then 
consumers,  or  repair  facilities,  would 
not  be  able  to  aim  the  lamp  using  the 
aiming  pads  but  would  be  required  to 
disassemble  the  lamp  to  separately 
adjust  each  refiector.  This  proposal, 
which  is  applicable  only  to  the 
aforementioned  two  lamp,  four  bulb 
system  ensures  that  proper  headlamp 
aiming,  which  the  agency  has 
traditionally  considered  necessary  for 
motor  vehicle  safety,  is  achievable  with 
current  aiming  equipment.  It  is  further 
proposed  that  the  lower  beam  be 
produced  by  a  filament  with  an  average 
life  of  320  hours,  the  equivalent  of  the 
current  lower  beam  light  source 
filament  Paragraph  S4.1.1.38(d)  would 
be  modified  under  the  proposal  to  check 
for  lens  deflection  in  front  of  each  bulb 
following  the  internal  heat  test. 

In  adopting  replaceable  bulb 
headlamp  systems,  the  agency,  in 
S4.1.1.39  required,  for  the  period  July  1, 
1983.  to  July  1. 1964.  that  each  vehicle  be 
equipped  with  a  spare  bulb  as  part  of  its 
original  equipment.  The  agency  noted 
that  it  anticipated  that  replaceable  bulbs 
should  be  readily  available  through 
nonnaL  dtetributioh  channela  at  the  end 


of  the  one  year  period.  The  agency  is 
satisfied  that  such  bulbs  arc  available 
and  \s,  pro  forma,  proposing  the  deletion 
of  S4.1.1.39.  which  has  expired. 

Similarly,  the  agency  adopted 
paragraph  S8  to  require,  until  July  1. 
1984.  that  each  vehicle  also  be  furnished 
with  adapters  for  mechanical  aiming 
devices.  The  agency  is  convinced  that 
sufficient  adapters  are  available  and 
that  there  should  be  no  problems  in 
inspection  and  aiming  of  motor  vehicles 
with  replaceable  bulb  headlamps  which 
are  not  provided  with  these  adapters. 
Therefore,  NHTSA  also  proposes,  pro 
forma,  deletion  of  paragraph  S8,  which 
is  no  longer  in  effect. 

New  paragraphs  would  be  added  to 
S4.5  to  guarantee  that  only  appropriate 
filaments  will  be  energized.  For  systems 
which  use  four  standardized  replaceable 
light  sources,  it  is  proposed  that  Tables 
11  and  IV  be  amended  to  state  that  the 
outermost  light  source  (in  a  two-lamp 
system)  or  outermost  lamp  (in  a  four- 
lamp  system)  be  used  to  produce  the 
lower  beam.  This  serves  to  mark  the 
width  of  the  vehicle  during  low  beam 
use,  as  a  cue  to  oncoming  drivers. 

Paragraph  S6.7,  relating  to 
temperature  and  internal  heat  tests, 
would  be  modified  for  multiple  bulb 
headlamps.  Both  upper  and  lower  beam 
photometries  would  have  to  be  met  after 
each  test.  During  the  hot  cycle,  the 
highest  combination  of  filament 
wattages  capable  of  being  used  would 
be  energized  simultaneously  [e.g.,  fog 
lamps,  parking  lamps,  turn  signal 
lamps). 

Paragraph  S6.8.  relating  to  the 
humidity  test,  would  be  amended  to  add 
temperature  tolerances  to  the  final 
phase  of  the  test  which  have  heretofore 
been  inadvertently  omitted.  Currently  73 
•p.,  the  agency  proposes  a  tolerance  of 
-♦-7-0  'F  (38-»-4-0  'C).  In  addition  the 
agency  proposes  reducing  the 
excessively  large  tolerances  on  the 
humidity  tolerance  from  ±10%  to 
-♦-5%— 096  and  the  temperature  from 
±9T  to  -»-9-0*F  (-f-4-O'C).  This  is 
being  done  to  increase  test  result 
repeatability  and  make  the  test 
requirement  more  definitive. 

On  Figure  4-1,  one  aiming  pad  was 
misidentified  as  a  Class  11  pad;  that 
would  be  corrected.  In  addition,  this 
Figure  would  be  amended  to  illustrate 
the  proposed  definition  of  aiming 
reference  plane.  The  title  of  Figure  4-2 
would  be  modified  to  reflect  its  use  as 
an  example.  Figxire  7  would  be  changed 
to  permit  a  wider  test  box  since  some 
headlamps  would  not  fit  into  one  of  16 
inches  width:  24  inches  is  proposed. 

NHTSA  has  considered  this  proposal 
and  has  determined  that  it  is  not  mB)or 


within  the  meaning  of  Executive  Order 
12291  "Federal  Regulation"  or  ■ 

significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures,  and  that  neither  a 
regulatory  impact  analysis  nor  a  full 
regulatory  evaluation  is  required. 
However,  a  regulatory  evaluation  has 
been  prepared  and  placed  in  the  public 
docket.  Since  use  of  the  proposed 
headlamps  is  optional,  the  proposal 
would  not  impose  additional 
requirements  or  costs  but  would  permit 
manufacturers  greater  flexibility  in  use 
of  headlighting  systems. 

NHTSA  has  analyzed  this  proposal 
for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  proposal 
may  have  a  small  positive  effect  on  the 
human  environment  since  the  weight 
and  quantity  of  materials  used  in  the 
manufacture  of  headlamps  would  be 
reduced. 

The  agency  has  also  considered  the 
impacts  of  this  proposal  in  relation  to 
the  Regulatory  Flexibility  Act.  I  certify 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  no  initial  regulatory 
flexibility  analysis  has  been  prepared 
Manufacturers  of  motor  vehicles  and 
headlamps,  those  affected  by  the 
proposal,  are  generally  not  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Finally,  small 
organizations  and  governmental 
jurisdictions  would  not  be  significantly 
affected  since  the  price  of  new  vehicles, 
headlamps,  and  aimer  adjusters  will  be 
minimally  impacted. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  be  limited  not  to 
exceed  15  pages  in  length.  (49  CFR 
553.21)  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 


minimize  potential  problems  from 


enter  into  NHTSA  deliberations. 


as  original  equipment  in  that  lamp  but 
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agency's  confidential  business 
information  regulation  (49  CFR  Part  512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date,  and  comments  received  after 
the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action  will 
be  treated  as  suggestions  for  future 
rulemaking.  The  NHTSA  will  continue 
to  file  relevant  material  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Because  of  the  necessity  of  vehicle, 
headlamp,  and  bulb  manufacturers  to 
plan  production  and  distribution  on  an 
orderly  basis,  it  is  tentatively  found  that 
an  effective  date  earlier  than  180  days 
after  issuance  oT  the  final  rule  would  be 
in  the  public  interest. 

The  engineer  and  lawyer  primarily 
responsible  for  this  proposal  are  Jere 
Medlin  and  Taylor  Vinson,  respectively. 

list  of  Subjects  in  49  CFR  Part  571 

•  Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  Rubber  products, 
Tires.  . 

PART  571— (AMENDED] 

§57t.108    [Amended] 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  571.108  Motor 
Vehicle  Safety  Standard  No.  108,  Lamps, 
Reflective  Devices,  and  Associated 
Equipment  be  amended  as  follows: 

1.  A  new  definition  "Aiming  Reference 
Plane"  would  be  added  to  Section  S3 
Definitions  to  read  as  follows: 

"Aiming  Reference  Plane"  means  a 
plane  which  is  perpendicular  to  the 
longitudinal  axis  of  the  vehicle  and 
tangent  to  the  forwardmost  aiming  pad 
on  the  headlamp. 

2.  The  definition  of  "Replaceable  Bulb 
Headlamp"  in  Section  S3  Definitions 
would  be  revised  to  read: 

"Replaceable  bulb  headlamp"  means 
a  headlamp  comprising  a  bonded  lens 
and  reflector  assembly  and  one  or  two 
standardized  replaceable  light  sources. 


3.  In  paragraph  S4.1.1.36  the  words  "or 
four"  would  be  added  between  the  word 
"two"  and  the  phrase  "replaceable  bulb 
headlamps". 

4.  In  paragraph  S4.1.1.3e,  the  last 
sentence  of  subsection  (a)(2)  would  be 
removed  and  the  following  three 
sentences  added: 

Except  as  provided  in  subparagraph 
(a)(3),  a  whole  number,  which  represents 
the  distance  in  tenths  of  an  inch  (i.e.,  0.3 
inch  =  3)  from  the  aiming  reference  plane 
to  the  aiming  pads  which  are  not  in 
contact  with  the  plane,  shall  be 
inscribed  adjacent  to  each  respective 
aiming  pad  on  the  exterior  of  the  lens      / 
face.  In  the  event  that  there  is 
interference  between  the  plane  and  the 
portion  of  the  lens  between  the  aiming 
pads,  values  shall  be  inscribed  on  the 
lens  next  to  each  aiming  pad  which  are 
the  dimensions  to  a  secondary  plane. 
The  secondary  plane  shall  be  parallel  to 
the  aiming  reference  plane  and  shall  be 
located  as  close  to  the  lens  as  possible 
without  interference. 

5.  A  new  paragraph  (a)(3)  would  be 
added  to  paragraph  S4.1.1.36  to  read: 

S4.1.1.36(a)(3)  If  the  most  forward 
aiming  pad  is  the  lower  inboard  aiming 
pad,  then  the  dimensions  may  be  placed 
anywhere  on  the  exterior  lens  surface. 
The  dimension  for  the  outboard  aiming 
pad  (Dimension  F  in  Figure  4]  shall  be 
followed  by  the  letter  "H"  and  the 
dimension  for  the  center  aiming  pad 
shall  be  followed  by  the  letter  "V."  The 
dimensions  shall  be  expressed  in  tenths 
of  an  inch. 

6.  Paragraph  (b)  of  paragraph  S4.1.1.36 
would  be  revised  to  read: 

(b)  Each  replaceable  bulb  headlamp 
shall  meet  the  following  sections  of  the 
specified  SAE  Standards  and 
Recommended  Practices  with  any 
standardized  replaceable  light  source 
intended  for  use  in  such  headlamp. 

7.  The  following  amendments  would 
be  made  to  achieve  a  headlighting 
system  utilizing  existing  photometric 
requirements. 

a.  Paragraph  (b)(2)  of  paragraph 
S4.1.1.36  would  be  revised  to  read: 

(2)  Section  3.1— Test  Voltage,  and 
Section  3.5— Photometric  Design 
Requirements,  excluding  Table  2,  of  SAE 
]579c  "Sealed  Beam  Headlamp  Units  for 
Motor  Vehicles"  December  1978.  The 
term  "aiming  plane"  in  paragraph  3.5  of 
SAE  )579c  shall  mean  "aiming  reference 
plane." 

b.  A  new  paragraph  (e)  would  be 
added  to  S4.1.1.36  to  read: 

(e)(1)  There  shall  be  no  adjustment 
mechanism  that  allows  individual 
standardized  replaceable  light  source  or 
reflector  aim  adjustment  on  a  headlamp 
with  two  standardized  replaceable  light 
sources. 


(2)  Lower  beam  photometries  shall  be 
provided  by  a  filament  with  an  average 
life  of  not  less  than  320  hours. 

(3)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  two 
lamps,  each  containing  two 
standardized  replaceable  light  sources, 
shall  be  provided  as  follows: 

(i)  The  lower  beam  shall  be  produced 
in  one  of  the  following  ways: 

(A)  By  the  outboard  light  source  (or 
the  upper  one  if  arranged  vertically) 
designed  to  conform  to  the  lower  beam 
requirements  of  Table  I  of  SAE  Standard 
J579c  Sealed  Beam  Headlamp  Units  for 
Motor  Vehicles,  Dec  1978;  or 

(B)  By  both  light  sources  designed  to 
conform  to  the  lower  beam  requirements 
of  Table  I  of  SAE  Standard  I579c  Sealed 
Beam  Headlamp  Units  for  Motor 
Vehicles,  Dec.  197a 

(ii)  The  upper  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  inboard  light  source  (or  the 
lower  one  if  arranged  vertically) 
designed  to  conform  to  the  upper  beam 
requirements  of  Table  I  of  SAE  Standard 
1579c  Sealed  Beam  Headlamp  Units  for 
Motor  Vehicles,  Dec.  1978;  or 

(B)  By  both  light  sources,  designed  to 
conform  to  the  upper  beam  requirements 
of  Table  I  of  SAE  Standard  1579c  Sealed 
Beam  Headlamp  Units  for  Motor 
Vehicles,  Dec.  1978. 

(4)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  four 
lamps,  each  containing  a  single 
standardized  replaceable  light  source, 
shall  be  provided  as  follows: 

(i)  The  lower  beam  shall  be  produced 
by  the  outboard  lamp  (or  upper  one  if 
arranged  vertically),  designed  to 
conform  to  the  lower  beam  requirement 
of  Table  I  of  SAE  Standard  1579c  Sealed 
Beam  Headlamp  Units  for  Motor 
Vehicles,  Dec.  197a  The  lens  of  each 
such  headlamp  shall  be  permanently 
marked  with  the  letter  "L". 

(ii)  The  upper  beam  shall  be  produced 
by  the  inboard  lamp  (or  lower  one  if 
arranged  vertically)  designed  to  conform 
to  the  upper  beam  requirements  of  Table 
I  of  SAE  Standard  J579c  Sealed  Beam 
Headlamp  Units  for  Motor  Vehicles, 
Dec.  1978.  The  lens  of  each  such 
headlamp  shall  be  permanently  marked 
with  the  letter  "U". 

(iii)  Each  such  headlamp 
manufactiu^d  as  replacement  motor 
vehicle  equipment  shall  be  designed  to 
meet  the  requirements  of  paragraphs 
(e)(4)(i)  and  (e)(4)(ii)  of  this  section. 

c.  A  new  paragraph  S4.5.8  would  be 
added  to  read: 

S4.5.8    The  lower  and  upper  beams  of 
a  headlamp  system  consisting  of  four 
lamps,  each  containing  a  single 
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WMlsA  has  considered  this  proposal 
and  has  determined  that  it  is  not  major 
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standardized  replaceable  light  source, 
shall  not  be  activated  simultaneously. 
8.  The  following  amendments  would 
be  made  to  achieve  a  headlighting 
system  using  modifled  photometries  in 
the  lower  and  upper  beams. 

a.  Paragraph  (b)(2]  of  84.1.1.36  would 
be  revised  to  read: 

(2)  Section  3.1— Test  Voltage,  and 
Section  3.5— Photometric  Design 
Requirements,  excluding  Table  2  of  SAE 
1579c  Sealed  Beam  Headlamp  Units  for 
Motor  Vehicles.  December  1978.  and 
replacing  Table  1  with  Figure  17  for  two 
lamp  systems  with  one  replaceable  light 
sources  per  lamp;  and  by  Figure  18  for 
four  lamp  systems  with  one  replaceable 
light  source  per  lamp.  The  term  "aiming 
plane"  in  paragraph  3.5  of  SAE  I579c 
shall  mean  "aiming  reference  plane." 

b.  In  paragraphs  (d)((l).  (d)(3).  (d)(5). 
(d)(6MA).  {d)(6)(B),  and  (d)(7)  of 
paragraph  S4.1.1.36.  the  words  "of  SAE 
1579c  'Sealed  Beam  Headlamp  Units  for 
Motor  Vehicles',  December  1978"  would 
be  removed  and  the  words  "applicable 
to  the  headlamp  system  under  test" 
substituted. 

&  A  new  paragraph  (e)  would  be 
added  to  S4.1.1.36  to  read: 

(e)(1)  There  shall  be  no  adjustment 
mechanism  that  allows  individual 
standardized  replaceable  light  source  or 
reflector  aim  adjustment  on  a  headlamp 
with  two  standardized  replaceable  light 
sources. 

(2)  Lower  beam  photometries  shall  be 
provided  by  a  Hlament  with  an  average 
life  of  not  less  than  320  hours. 

(3)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  two 
lamps,  each  containing  two 
standardized  replaceable  light  sources, 
shall  be  provided  as  follows: 

(i)  The  lower  beam  shall  be  produced 
in  one  of  the  following  ways: 

(A)  By  the  outboard  light  source  (or 
the  uppermost  if  arranged  vertically) 
designed  to  conform  to  the  lower  beam 
requirements  of  Figure  17;  or 

(B)  By  both  light  sources,  designed  to 
conform  to  the  lower  beam  requirements 
of  Figure  17. 

(ii)  The  upper  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  inboard  light  source  (or  the 
lower  one  if  arranged  vertically) 
designed  to  conform  to  the  upper  beam 
requirements  of  Figure  17;  or 

(B)  By  both  light  sources,  designed  to 
conform  to  the  upper  beam  requirements 
of  Figure  17. 

(4)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  four 
lamps,  each  containing  a  single 
standardized  replaceable  light  source, 
shall  be  provided  as  follows: 

(i)  The  lower  beam  shall  be  produced 
by  the  outboard  lamp  (or  upper  one  if 


arranged  vertically)  designed  to  conform 
to  the  lower  beam  requirements  of 
Figure  18.  The  lens  of  each  such 
headlamps  shall  be  permanently  marked 
with  the  letter  "L". 

(ii)  The  upper  beam  shall  be  produced 
by  the  inboard  lamp  (or  lower  one  if 
arranged  vertically)  designed  to  conform 
to  the  upper  beam  requirements  of 
Figxire  18.  The  lens  of  each  such 
headlamp  shall  be  permanently  marked 
with  the  letter  "U". 

(iii)  Each  such  headlamp 
manufactured  as  replacement  motor 
vehicle  equipment  shall  be  designed  to 
meet  the  requirements  of  paragraphs 
(e)(4)(i)  and  (e)(4)(ii)  of  this  section. 

d.  A  new  paragraph  S4.5.8  would  be 
added  to  read* 

54.5.8  On  a  motor  vehicle  equipped 
with  a  headlighting  system  comprising 
foiu'  replaceable  bulb  headlamps,  the 
fllaments  of  the  lamps  marked  "L"  may 
be  permanently  wired  to  remain 
activated  when  the  filaments  of  the 
lamps  marked  "U"  are  activated. 

e.  Paragraph  S6.1  would  be  revised  to 
read: 

S6.1    Photometry.  A  headlamp  shall 
be  tested  according  to  paragraph  S3.5. 
Photometric  Design  Requirements,  and 
Table  1  of  SAE  Standard  J579c  Sealed 
Beam  Headlamp  Units  for  Motor 
Vehicles,  Dec.  1978.  or  by  Figure  17  or  18 
of  Standard  106.  as  applicable,  after  the 
tests  specified  in  S6.2.  S6.4,  S6.e,  S6.7.1.. 
S6.7.2.  and  S&& 

9.  Paragraph  S4.1.1.37  would  be 
revised  to  read: 

S4.1.1.37    Each  lens-reflector  unit 
manufactured  as  replacement  equipment 
for  a  replaceable  bulb  headlamp  system 
shall  conform  to  the  requirements  of 
S4.1.1.36  when  any  standardized 
replaceable  light  source  is  inserted  in  it 
[Note:  This  proposes  conformance  with 
S4.1.1.36  under  each  of  the  proposed 
amendments  to  S4.1.1.36  under 
paragraphs  7  and  8  above.] 

la  Paragraphs  (A)  and  (B)  of 
paragraph  S4.1.1.3e(d)(e)  would  be 
revised  by  adding  the  words  "of  each 
standardized  replaceable  light  source" 
between  the  phrases  "mechanical  axis" 
and  "with  the  exterior  surface  of  the 
lens". 

11.  Paragraph  S4.1.1.39  and  paragraph 
S8  would  be  removed. 

12.  New  paragraphs  S4.5.9.  and  S4.5.10 
would  be  added  to  read: 

54.5.9  The  wiring  harness  or 
connector  assembly  of  a  replaceable 
bulb  headlamp  with  two  standardized 
bulbs  or  a  four-lamp  replaceable  bulb 
headlamp  system  shall  be  designed  so 
that  the  filaments  not  intended  to  be 
used  with  the  lens  prescription  in  front 
of  such  filament  shall  not  be  illuminated. 


S4.5.10    The  filaments  in  a  dual 
filament  standardized  replaceable  light 
source  shall  not  be  activated 
simultaneously  except  momentarily 
when  switching  between  beams. 

13.  Paragraphs  S6.7  and  S6.8  would  be 
revised  to  read: 

S6.7    Temperature  and  internal  heat 
tests — A  headlamp  with  one  replaceable 
standardized  light  source  shall  be  tested 
according  to  S6.7.1(a)  and  S6.7.2(a).  A 
headlamp  with  two  standardized 
replaceable  light  sources  shall  be  tested 
according  to  S6.7.1(b).  S6.7.1(c).  S6.7.2(b) 
and  S6.7.2(c). 

S6.7.1     Temperature  cycle 

S6.7.1(a)    Test  for  a  headlamp  with 
one  standardized  replaceable  light 
source.  A  headlamp,  mounted  on  a 
headlamp  test  fixture,  shall  be  exposed 
to  10  complete  consecutive  thermal 
cycles  having  the  thermal  cycle  profile 
shown  in  Figure  6.  During  the  hot  cycle, 
the  highest  combination  of  filament 
wattages  that  are  intended  to  be  used 
simultaneously  in  the  headlamp,  [e.g., 
simultaneous  use  of  upper  beam,  fog 
lamp,  parking  lamp,  turn  signal  lamp), 
shall  be  energized  at  design  voltage 
commencing  at  point  "A"  of  Figure  6  and 
deenergized  at  point  "B".  Separate  or 
single  test  chambers  may  be  used  to 
separate  the  temperature  environment 
described  by  the  thermal  cycle  profile. 
All  drain  holes,  breathing  devices  or 
other  designed  openings  of  the 
headlamp  shall  be  in  their  normal 
operating  positions. 

S6,7.1  (b)     Test  for  the  lower  beam  of ' 
a  headlamp  with  two  standardized 
replaceable  light  sources.  A  headlamp 
mounted  on  a  headlamp  test  fixture, 
shall  be  exposed  to  10  complete 
consecutive  thermal  cycles  having  the 
thermal  cycle  profile  shown  in  Figure  6. 
During  the  hot  cycle  the  highest 
combination  of  filament  wattages  that 
are  intended  to  be  used  simultaneously 
in  the  headlamp  when  operating  on 
lower  beam  (e.g.,  simultaneous  use  of 
lower  beam,  fog  lamp,  parking  lamp, 
turn  signal  lamp)  shall  be  energized  at 
design  voltage  simultaneously 
commencing  at  point  "A"  of  Figure  6  and 
deenergized  at  point  "B".  Separate  or 
single  test  chambers  may  be  used  to 
generate  the  temperature  environment 
described  by  the  thermal  cy4'e  profile. 
All  drain  holes,  breathing  devices  or 
other  designed  openings  of  the 
headlamp  shall  be  in  their  normal 
operating  positions. 

S6.7.1.(c)  Test  for  the  upper  beam  of  a 
headlamp  with  two  standardized 
replaceable  light  sources.  A  headlamp 
mounted  on  a  headlamp  test  fixture 
shall  be  exposed  to  10  complete 
consecutive  thermal  cycles  having  the 


standardized  replaceable  light  sources.        sources. 


lamps,  each  containing  a  single 
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thermal  cycle  profile  shown  in  Figure  6. 
During  the  hot  cycle  the  highest 
combination  of  filament  wattages.  that 
are  intended  to  be  used  simultaneously 
when  the  headlamp  is  operating  on 
upper  beam,  [e.g.  simultaneous  use  of 
fog  lamps,  parking  lamps,  and  turn 
signal  lamps)  shall  at  design  voltage  be 
energized  simultaneously  commencing 
at  point  "A"  of  Figure  6  and  deenergized 
at  point  "B".  Separate  or  single  test 
chambers  may  be  used  to  generate  the 
temperature  environment  described  by 
the  thermal  cycle  profile.  All  drain 
holes,  breathing  devices  or  other 
designed  openings  of  the  headlamp  shall 
be  in  their  normal  operating  positions. 
S6.7.2    Internal  Heat  Test 
S6.7.2(a)     Test  for  a  headlamp  with  -^ 
one  standardized  replaceable  light 
source. 

'     (1)  The  lens  surface  of  the  headlamp 
that  would  normally  be  exposed  to  road 
dirt  shall  be  sprayed  uniformly  with  any 
appropriate  mixture  of  dust  and  water 
or  other  material  to  reduce  the 
photometric  output  at  the  test  point  H-V 
of  the  upper  beam  to  25±2%  of  the 
output  originally  measured  in  the  upper 
beam  photometric  test  under 
S4.1.1.36(b).  Such  reduction  shall  be 
determined  under  the  same  conditions 
under  which  the  original  measurement 
was  made. 

(2)  After  the  determination  has  been 
made  that  the  photometric  output  of  the 
lamp  has  been  reduced  as  specified  in 
S6.7.2(a)(l).  the  lamp  and  its  mounting 
hardware  shall  be  mounted  in  an 
environmental  test  chamber  in  the 
manner  similar  to  that  indicated  in 
Figure  7  "Dirt-Ambient  Test  Setup."  The 
headlamp  shall  be  soaked  for  one  hour 
at  a  temperature  of  95-»-7-0°F 
(35-)-4-0''C)  and  then  the  highest 
combination  of  filament  wattages  that 
are  intended  to  be  used  simultaneously 
when  operating  on  upper  beam  shall  be 
energized  for  one  hour  in  a  still  air 
condition,  allowing  the  temperature  to 
rise  from  95*F  (35*C). 

(3)  The  lamp  shall  be  returned  to  a 
room  ambient  temperature  of  73-J-7— 0*F 
[23+A-O'C]  and  relative  humidity  of 
30±10%.  The  lens  shall  then  be  cleaned. 
Photometric  output  of  the  lamp  on  the 
upper  beam  shall  be  determined 
according  to  S6.1. 


S6.7.2.(b)     Test  of  the  lower  beam  of 
a  headlamp  with  two  standardized 
replaceable  light  sources. 

(1)  The  lens  surface  of  the  headlamp 
that  would  normally  be  exposed  to  road 
dirt  shall  be  sprayed  uniformly  with  any 
appropriate  mixture  of  dust  and  water 
or  other  material  to  reduce  the 
photometric  output  at  the  test  point 
WU-lVi'R  of  the  lamp  to  25  ±  2%  of 
the  output  originally  measued  in  the 
lower  beam  photometric  test  under 
S4.1.1.36{b).  Such  reduction  shall  be 
determined  under  the  same  conditions 
under  which  the  original  measurement 
was  made. 

(2)  After  the  determination  has  been 
made  that  the  photometric  output  of  the 
lamp  has  been  reduced  as  specified  in 
S6.7.2(b)(l)  the  lamp  and  its  mounting 
hardware  shall  be  mounted  in  an 
environmental  test  chamber  in  the 
manner  similar  to  that  indicated  in 
Figure  7  "Dirt-Ambient  Test  Setup."  The 
headlamp  shall  be  soaked  for  one  hour 
at  a  temperature  of  954-7— 0*F 
(35-»-4-0*C)  and  then  the  highest 
combination  of  filament  wattages  that 
are  intended  to  be  used  simultaneously 
when  operating  on  lower  beam  shall  be 
energized  simultaneously  for  one  hour  in 
a  still  air  condition,  allowing  the 
temperature  to  rise  from  95'F  (35*C). 

(3)  The  lamp  shall  be  returned  to  a 
room  ambient  temperature  73-»-7— 0*F 
(23-f-4-»-0*C)  and  relative  humidity  of 
30±10%.  The  lens  shall  then  be  cleaned. 
The  photometric  output  of  the  lamp  on 
lower  beam  shall  be  determined 
according  to  S6.1. 

S6.7.2(c)     Test  of  the  upper  beam  of  a 
headlamp  with  two  standardized 
replaceable  light  sources. 

(1)  The  lens  surface  of  the  headlamp 
that  would  normally  be  exposed  to  road 
dirt  shall  be  sprayed  uniformly  with  any 
appropriate  mixture  of  dust  and  water 
or  other  material  to  reduce  the 
photometric  putput  at  the  test  point  H-V 
of  the  lamp  to  25  ±2%  of  the  output 
originally  measured  in  the  upper  beam 
photometric  test  under  S4.1.1.36(b].  Such 
reduction  shall  be  determined  under  the 
same  conditions  under  which  the 
original  measurement  was  made. 

(2)  After  the  determination  has  been 
made  that  the  photometric  output  of  the 
lamp  has  been  reduced  as  specified  in 
Se.7.2(c)(l)  the  lamp  and  its  mounting 


hardware  shall  be  mounted  in  an 
-environmental  test  chamber  in  the 
maimer  similar  to  that  indicated  in 
Figure  7  "Dirt-Ambient  Test  Setup."  The 
headlamp  shall  be  soaked  for  one  hour 
at  a  temperature  of  95-1-7— 0*F 
(33-t-4-0'C)  and  then  the  highest 
combination  of  filament  wattages  that 
are  intended  to  be  used  simultaneously 
when  operating  on  upper  beam  shall  be 
.energized  simultaneously  for  one  hour  in 
a  still  air  condition,  allowing  the 
temperature  to  rise  from  95T  (35*C). 

(3)  The  lamp  shall  be  returned  to  a 
room  ambient  temperature  73-1-7— 0*F 
(23-(-4-(-0*C)  and  relative  humidity  of 
30±10%.  The  lens  shall  then  be  cleaned. 
The  photometric  output  of  the  lamp  on 
the  upper  beam  shall  be  determined 
according  to  S6.1. 

S6.8    Humidity.  The  headlamp 
mounted  on  a  test  fixture  shall  be  placed 
in  a  controlled  environment  consisting 
of  a  temperature  of  100-1-7 -O'F 
(38-l-4-0'C)  with  a  relative  humidity  of 
90—0-1-5%.  All  drain  holes,  breathing 
devices,  and  other  designed  openings 
shall  be  in  their  normal  operating 
positions.  The  headlamp  shall  be 
subjected  to  20  consecutive  6-hours  test 
cycles.  In  each  cycle,  it  shall  be 
energized  at  design  voltage  with  the 
highest  combination  of  filament 
wattages  that  are  intended  to  be  used, 
and  then  de-energized  for  5  hours.  After 
completion  of  the  last  cycle,  the  lamp 
shall  be  soaked  for  1  hour  at  73-l-7-0*F 
(20-«-4-l-0*C)  and  relative  humidity  of 
30±10%  before  it  is  removed  for 
photometric  testing.  The  headlamp  shall 
be  tested  for  photometries  at  10±1 
minutes  following  completion  of  the 
humidity  test 

14.  In  Tables  II  and  IV.  Column  2  for 
the  Headlamps  would  be  revised  to 
read: 

Headlamps  providing  the  upper  beam, 
at  the  same  height  1  on  each  side  of  the 
vertical  centerline;  headlamps  providing 
the  lower  beam,  at  the  same  height  1  on 
each  side  of  the  vertical  centerline,  as 
far  apart  as  practicable.  If  a  single  lower 
beam  filament  is  used  in  a  headlamp 
with  two  standardized  replaceable  light 
sources,  such  filament  shall  be  the 
farthest  filament  form  the  vertical 
centerline. 

15.  Figure  4-1  would  be  revised  as 
follows: 


\tj  uiG  t/uiuwaiu  iaui(i  \\>i  upper  one  ii 


oi  sucn  niameni  snau  not  oe  iliuniinated.     consecutive  thermal  cycles  having  the 


47888 


FettofI  Ragbiar  /  Vol  49.  Na  237  /  Friday,  December  7,  1984  /  Proposed  Rules 


-tr- 


'  ^H^PKi  ^lAPK 


SIpE  VIEW  OF  AMMO  PLANE 


FRONT  VCW  OF  AIMMQ  PLANE 


't}"  NUMBER  AND  LETTER  SIZE 

'MECHAMCAL  AMMO  DEVICE 

LOCATMG  PLATE  SETT»IQS 
FOR  THE  VERTICAL  AND 
HOROONTAL  AOJUSTABLE 
LEGS. 


4-1. 


1&  The  title  of  Figure  4-2  would  be 
amended  by  removing  the  words 
*Dimen8ional  *  *  *  Units"  from  the 
heading. 

17.  In  Figure  7  the  width  of  the  Block 
Box  would  be  changed  from  "16W"  to 
•*24W". 

la  Figures  9-1  and  9-2  would  be 
removed. 

19.  New  Figures  17  and  18  would  be 
added  as  follows: 

Fn.  17.— PHOTOMermc  Test  Poimt  Values 
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(Sees.  103, 119,  Pub.  L  89-563.  80  Stat.  718  (15 
U.S.C.  1392, 1407);  delegations  of  authority  at 
49  CFR  1.50  and  501 .6) 

Issued  on  December  4, 1984. 
Barry  Felrice,  ^  \ 

Associate  Administrator  for  Rulemaking. 
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This  sectwr  of  the  FEDERAL  REGISTER 
contains  documrnts  other  than  oiles  or 
proposed  rules  that  are  applicabte  to  the 
public.   Notices  ol  hearings  and 
investigations,    .ommittee  meetings,  agerK:y 
deciswns  and   rulings,   delegatiorts  of 
auttxxity,  filing  of  petitions  and 
applicabons  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents   ap>pearing  in  this  sectiort 


DEPARTMENT  OF  AGRICULTURE 

Fanners  Heme  Administration 

Natural  Resource  Management  Guide; 
Meeting 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACnOK  Notu  e  of  meeting. 


summary:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  VV tna tehee.  Washington,  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Mdnagement  Guide. 
DATE:  Meeting  on  January  8, 1985, 1:30 
p.m.  to  2:30  p.m. 

Comments  must  be  received  no  later 
than  February  7, 1985. 
ADDRESSES:  Meeting  location 
Mezzanine  Conference  Room,  Federal 
Building,  301  Yakima  Street,  Wenatchee. 
Washington. 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director.  FmHA,  Post  Office  Box  2427. 
Federal  Building.  Wenatchee. 
Washington  98801  (509-662-4353). 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  FmHA's 
Washington  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  a^ect  the 
financing  of  FmHA  activities  in 
Washington.  The  purpose  of  the  meeting 
is  to  discuss  the  Guide  as  well  as  to 
consider  comments  and  questions  from 
interested  parties.  Copies  of  the  Guide 
can  be  obtained  by  writing  or 
telephoning  the  above  contact. 

Any  person  or  organization  desiring  to 


present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  if  posible.  It  will  also 
be  possible  at  the  start  of  the  meeting  to 
make  arrangements  to  speak.  Time  will 
be  available  during  the  meeting  to 
informally  present  brief,  general 
remarks  or  pose  questions.  Additionally, 
a  30-day  period  for  the  submission  of 
written  comments  will  follow  the 
meeting. 

Dated:  December  3, 1984. 
David ).  Howe, 

Director.  Program  Support  Staff. 

(FR  Doc  •4-U(nO  Filed  1Z-«-M^  S:4S  ain| 
BNXMQ  CODE  M1O-07-M 


Forest  Service 

Colville  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Colville  National  Forest  Grazing 
Advisory  Board  will  meet  at  1:00  p.m.  on 
December  18, 1984  at  the  Federal 
Building  conference  room,  695  South 
Main,  Colville.  Washington.  The 
purpose  of  this  meeting  is  to  discuss 
range  allotment  management  planning 
and  to  review  the  projects  which  will 
receive  funding  from  the  Range 
Betterment  Fund  monies  in  1985. 

The  meeting  is  open  to  the  public. 
Persons  who  wish  to  attend  should 
notify  Gary  Oliverson,  Colville  National 
Forest.  695  South  Main,  Colville.  WA 
99114.  Written  statements  may  be  filed 
with  the  committee  before  or  after  the 
meeting. 

Dated:  November  14. 1984. 
WiUiam  D.  Shenk. 

Forest  Supervisor. 

(FR  Doc  B4-318W  Filed  12-6-04;  6:45  amj 
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Soil  Conservation  Service 

Navesink  Watershed,  Monmouth 
County,  NJ;  Environmental  Impact 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 


Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Navesink  Watershed,  Monmouth 
County,  New  Jersey. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  C.  Branco,  State  Conservationist, 
Soil  Conservation  Service.  1370 
Hamilton  Street.  Somerset,  New  Jersey 
08873,  Telephone  (201)  246-1662. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  enivronment.  As  a  result  of  these 
findings,  Joseph  C.  Branco,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  includes  the 
installation  of  conservation  practices  for 
erosion  control  and  livestock  waste 
management. 

The  Notice  of  a  Findings  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during      , 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Joseph  C.  Branco. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  state  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  November  29, 1984. 
(oseph  C  Branco. 
State  Conservationist. 

jFR  Doc  64-31836  Filed  12-6-64:  6:4S  iml 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Articles 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Material  Imporation  Act  of  1966  (Pub.  L 
89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  1523.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC. 

Decision:  Denied.  Applicants  have 
filed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instruments  for  the 
intended  purposes  are  not  available. 

Reasons:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  each  of  the  listed  dockets. 

Docket  Number:  83-361.  Applicant: 
DHHS/PHS/Food  and  Drug 
Administration,  Washington,  DC  20204. 
Instrument:  Automatic  Sampler  1. 
Dosage  Syringe  &  Sample  Capillaries. 
Date  of  denial  without  prejudice  to 
resubmission  August  31. 1984. 

Docket  Number:  84-63.  Applicant: 
Sandia  National  Laboratories, 
Albuquerque.  NM  87185.  Instrument: 
Gas  Analysis  Mass  Spectrometer.  MAT 
271/45.  Date  of  denial  without  prejudice 
to  resubmission:  July  9, 1984. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.105.  Importation  of  Dufy-Free 

Educational  and  Scientific  Materials.) 

Frank  W.  Creel. 

Acting  Oiieclor.  Statutory  Import  Program 

Staff 
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National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  American  BioMed,  Inc. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  American 
BioMed.  Inc.  having  an  office  in 
Houston.  Texas,  an  exclusive  right  to 
practice  the  inventions  embodied  in  U.S. 
Patent  Application  Serial  No.  6-647.728. 
"Improved  Toposcopic  Catheter  and 
Method  of  Fabrication."  The  patent 
rights  in  this  invention  are  being 
assigned  to  the  United  States  of 


America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  41  CFR  101-4.1.  The  proposed 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice,  NTIS  receives  written 
evidence  and  agnxment  which 
establishes  that  the  grant  of  the 
proposed  license  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the  Office 
of  Federal  Patent  Licensing,  NTIS.  Box 
1423.  Springfield.  VA  22151. 
Douglas  |.  Campion, 
Office  of  Federal  Patent  Licensing,  U.S. 
Department  of  Commerce,  National  Technical 
Information  Service. 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  Umit  for  Certain 
Man-Made  Fiber  Textile  Products  From 
the  People's  Republic  of  China 

December  4. 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  11, 
1984.  For  further  information  contact 
Jane  Corwin,  International  Trade 
Specialist  (202)  377-4212. 

Background 

A  CITA  directive  establishing  import 
limits  for  specified  categories  of  cotton 
and  man-made  fiber  textile  products, 
including  Category  635,  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
twelve-month  period  which  began  on 
January  1. 1984.  was  published  in  the 
Federal  Register  on  December  22, 1983 
(48  FR  56626).  Under  the  terms  of  the 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  August  19, 
1983.  the  restraint  limit  for  man-made 
fiber  coats  in  Category  635  is  being 
increased  to  433,013  dozen  by  the 
application  of  Hexibility  in  the  form  of 
carryforward  for  the  agreement  year 
which  began  on  January  1, 1984. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  no 
December  13, 1982  (47  FR  55709),  as 


amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924).  December  14, 

1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754],  and  November  9, 

1984  (49  FR  44782). 
Walter  C  Lanahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  4, 1984 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  19. 1983  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements  which 
established  restraint  lijnits  for  certain 
specified  categories  of  cotton  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  1984. 

Effective  on  December  11. 1984.  the 
directive  of  December  19. 1983  is  hereby 
further  amended  to  adjust  to  previously 
established  restraint  limit  for  Category  635  to 
433.013  dozen '  under  the  terms  of  the 
Bilateral  Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  19. 1983:' 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
actions  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553. 

Sincerely. 

Walter  C  Lenahan. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  198S;  Proposed 
Additions  and  Deletion 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 


'The  Agreement  provides,  in  part,  that  (1)  with 
the  exception  of  Category  315.  any  specific  limit 
may  he  exceeded  by  not  more  that  5  percent  of  it 
square  yards  equivalent  total,  provided  that  the 
amount  of  the  mcrease  is  compensated  for  by  an 
equivalent  square  yard  equivalent  decrease  in  one 
or  more  other  specific  limits  in  that  agreement  year 
(2)  the  specific  limits  for  certain  categories  may  be 
increased  for  carryforward,  and  (3)  administrative 
arrangements  or  sdiustments  may  l>e  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  lh«  agreement 

'The  limit  has  not  been  adjusted  to  reflect  any 
imports  exported  after  December  31. 1083. 
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action:  Proposed  additions  to  and 
ddetion  from  Procurement  List 

SUMMAfrr  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procnremenl  List  1985  commoditiea  to  be 
pixxluced  by  and  services  to  be  provided 
by  workshops  for  the  blind  and  other 
severely  handicapped. 

DKTt:  Comments  Must  be  Received  on 

or  Before:  January  9, 1985. 

AOOftESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arliogtoo.  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT 
C.W.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U3.C. 
47(a)  (2).  85  Stat  77.  Its  purpose  is  to 
provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions.  aU  entities  of  the 
Federal  Covemment  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1985.  Octob»  la  1964 
(49  FR  4119S): 

OaMSSSO 

Cleaning  compound,  Windshiekk  6650-00- 
926-2275 

OaMTlOS 

Frame,  Picture,  Wood:  7ia6-00-051-UU 
(10-  X 14').  7105-00-052-6666  (11*  X 14*) 

Qua  7530 

Paper.  Looseleaf.  Blanlc  753O-0O-288-6S83, 

7530-00-266-6964 
Index  Sheet  Set.  Looseleaf  Binder  7530-00- 

ieO-6474.  753O-0O-160-a47S.  7530-00-160- 

8476,  7530-00-959-4441 

cUMn4o 

Une,  Tent,  Manila:  8340-00-556-9689.  8340- 
00-^252-2291 

CUM931D 

Paper,  Index;  9310-00-055-0217,  9310-00-160- 
7835.  9310-01-074-4408.  9310-00-028-4541, 
8310-00-&55-*g6e 

SIC  734* 

Janitorial/Custodial.  Fori  Bliss  Exciiange. 
Main  Store — Building  1735,  Fort  Bliss. 
Texas 

SIC  7309 

Cammissary  Shelf  Stocking  and  Custodial 
CrifHst  Air  Force  Base.  New  York 

Commissary  Shelf  Stocking  and  Custodial, 
George  Air  Force  Base.  California 


Deletion 

It  is  proposed  to  delete  the  following 
service  from  Procurement  List  1965. 
October  19. 1984  (49  FR  41195): 

SIC73M 

Commissary  Shelf  Stocking.  Naval  Station. 

Treasure  Island.  San  Francisco.  California 
CW.  Fletcher. 
Executive  Director. 
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Procurenwnt  Ust  1985;  Additions  and 
Deletion 

AOBNCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  and  deletion  from 

Procurement  List 

summary:  This  action  adds  to  and 
deletes  from  Procurement  List  1985 
commodities  to  be  produced  by  and  a 
service  to  by  provided  by  workshops  for 
the  blind  and  other  severely 
handicapped. 

EFFECTIVE  DATE:  December  7. 1984. 
AOORESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Je^erson  Davis  Highway, 
Arlington,  Virginia  22202. 
FOR  FURTMCR  INFORMATION  CONTACT: 
CW.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  June 
29,  July  9.  July  20  and  September  14, 1984 
the  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
published  notices  (49  FR  26790.  49  FR 
27969,  49  FR  29441  and  49  FR  36133)  of 
proposed  additions  to  the  deletion  from 
Procurement  List  1985,  October  19, 1984 
(49  FR  41195). 

Additioos 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c.  85  Stat.  77. 

I  certify  that  the  following  actions  will 
not  have  a  signiricant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  service  listed. 

c  The  actions  will  result  in 
authorizing  small  enitities  to  produce 
the  commodities  and  to  provide  the 
service  produced  by  the  GovernmenL 


Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  Procurement  List  1985; 

Class  7520 

Marker,  Tut>e  Type:  7520-00-13S-7B81 

SIC  7349 

Janitorial  Service.  VS.  Courthouse.  1010  Fifth 
Avenue.  Seattle.  Washington 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c,  85  Stat.  77. 

Accordingly,  the  following  commodity 
is  hereby  deleted  from  Procurement  List 
1985: 

Class  8415 

Mask,  Extreme  Cold  Weather  8415-00-243- 

9844 
CW.  Fletcher. 
ExecuUre  Director. 
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DEPARTMENT  OF  DEFENSE 

Departntent  of  ttie  Air  Force 

Determinations  of  Active  Military 
Service  and  Discharge;  Civilian  or 
Contractual  Personnel 

In  accordance  with  Pub.  L.  95-202, 
Section  401  (The  G.I.  Bill  Improvement 
Act  of  1977)  and  under  the  provisions  of 
DODD  1000.20,  "Determinations  of 
Active  Military  Service  and  Discharge: 
Civilian  or  Contractural  Personnel,"  the 
Secretary  of  the  Air  Force,  acting  in 
accordance  with  authority  delegated  to 
him  by  the  Secretary  of  Defense, 
determined  on  September  5, 1984,  that 
the  service  of  the  members  of  the  group 
known  as  the  Naval  Support  Activity 
Civilians  Who  Actively  Participated  in 
the  Defense  of  Hue  During  the  1968  Tet 
Offensive  not  be  considered  active 
military  service  in  the  Armed  Forces  of 
the  United  States  for  all  laws 
administered  by  the  Veterans 
Administration.  For  further  information 
contact  Lt  Col  Dandar,  telephone  692- 
4744,  Office  of  the  Secretary  of  the  Air 
Force  Personnel  Council  (SAF/MIPC), 
The  Pentagon,  Wasington,  DC  20330. 
NoriU  C  Koritko, 
Air  Force  FederaJ  Register,  Liaison  Officer. 
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assigned  to  the  United  States  of 


December  13. 1982  (47  FR  55709).  as 


import*  exported  •tier  December  31. 1M». 
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Surface  Quality  Control;  Intent  To 
Grant  Exclusive  Patent  License 

Pursuant  to  the  pro\isions  of  Part  101- 
4  Title  41,  Code  of  Federal  Regulations 
(47  FR  34148.  August  6. 1982),  the 
Department  of  the  Air  Force  annoiinces 
its  intention  to  grant  to  Surface  Control 
Quality  of  Orem,  Utah,  limited  exclusive 
license  under  United  States  Patent  No. 
4,381.151  entitled  "Hand-Holdable 
Contamination  Tester"  issued  April  26, 
1983  to  Tennyson  Smith. 

Any  objection  thereto,  together  with  a 
request  for  an  opportunity  to  be  heard,  if 
desired,  should  be  directed  in  writing  to 
the  addressee  set  forth  below  within  60 
days  from  the  publication  of  this  notice. 
Also  copies  of  the  Patent  may  be 
obtained  for  one  dollar  ($1.00)  from  the 
Commissioner  of  Patents  and 
Trademarks,  Washington.  D.C  20231. 

All  communications  concerning  this 
notice  should  be  sent  to:  Mr.  Donald  J. 
Singer,  Chief.  Patents  Division.  Office  of 
The  Judge  Advocate  General,  HQ 
USAF/JACP,  1900  Half  Street.  S.W. 
.Washington,  D.C.  20324-1000,  Telephone 
No.  202-693-5710. 
Norita  C.  Koritko, 
Air  Force  Federal  Register  Liaison  Officer. 
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Department  of  the  Army 

Record  of  Decision;  Stationing  of  a 
Seventeenth  Active  Component 
Division 

agency:  Department  of  the  Army,  DOD. 
action:  Availability  of  record  of 
decision. 

SUMMARY:  This  announces  the 
availability  of  a  Record  of  Decision 
regarding  the  Final  Environmental 
Impact  Statement  on  the  Department  of 
the  Army's  stationing  of  a  seventeenth 
Active  Component  division,  now 
designated  the  10th  Infantry  Division. 
SUPPtEMENTARY  INFORMATION:  On 

November  16, 1984  the  Secretary  of  the 
Army  approved  the  stationing  of  a  new 
light  infantry  division,  the  Army's 
seventeenth  Active  Component  division 
at  Fort  Drum,  NY,  with  stationing  on  an 
interim  basis  of  an  infantry  brigade  with 
a.ssociated  support  units  at  Fort  Banning. 
CA  until  facilities  at  Fort  Drum  become 
available.  This  new  division,  now 
designated  the  10th  Infantry  Division, 
will  be  "rounded  out"  with  one  of  its 
infantry  brigades  and  associated 
support  units  drawn  from  the  Army 
Reserve  Components.  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 


of  the  National  Environmental  Policy 
Act  (40  CFR  1505.2)  direct  the 
preparation  of  a  public  Record  of 
Decision  concerning  decisions  reached 
on  actions  considered  in  Environmental 
Impact  Statements.  The  stationing  of  a 
new  light  infantry  division  and  its 
potential  environmental  impact  have 
been  discussed  in  the  final 
environmental  documents  filed  by  the 
Department  of  the  Army  with  the 
Environmental  Protection  Agency,  as    ^ 
announced  on  September  28, 1984  (49  FR 
38330,  38355-38356).  The  Record  of 
Decision  summarizes  stationing 
alternatives  considered  in  malcing  the 
decision,  basis  for  selection  of  the 
approved  stationing  alternative,  and 
measures  which  will  be  undertaken  to 
minimize  environmental  effects. 

Interested  individuals  or 
organizations  may  obtain  copies  of  the 
Record  of  Decision  for  this  action  by 
contacting:  U.S.  Army  Engineer  District, 
Mobile,  ATTN:  James  R  Hildreth, 
(SAMPD-EE),  P.O.  Box  2288.  Mobile,  AL 
36628,  Telephone  (205)  694-4141. 
Lewis  D.  Walker. 

Deputy  for  Environment.  Safety  and 
Occupational  Health.  OASA  (laL). 
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Record  of  Decision;  Stationing  of  an 
Eighteenth  Active  Component  Division 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Availability  of  record  of 
decision.     ^^ 

summary:  This  announces  the 
availability  of  a  Record  of  Decision 
regarding  the  Final  Environmental 
Impact  Statement  on  the  Department  of 
the  Army's  stationing  of  an  eighteenth 
Active  Component  division,  now 
designated  the  6th  Infantry  Division. 
SUPPLEMENTARY  INFORMATION:  On 
November  16, 1984  the  Secretary  of  the 
Army  approved  the  stationing  of  a  new 
light  infantry  division,  the  Army's 
eighteenth  Active  Component  division 
at  Forts  Wainwright  and  Richardson, 
Alaska.  Under  this  decision,  the  172nd 
Infantry  Bridgade  and  support  units 
currrently  stationed  at  Forts  Wainwright 
and  Richardson  will  be  restructured  to 
become  the  nucleus  of  the  6th  Infantry 
Division.  This  new  division  will  also  be 
"rounded  out"  with  one  of  its  infantry 
brigades  and  associated  support  units 
drawn  from  the  Army  Reserve 
Components.  Council  on  Environmental 
Quality  regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (40  CFR 
1505.2)  direct  the  preparation  of  a  public 
Record  of  Decision  concerning  decisions 


reached  on  actions  considered  in 
Environmental  Impact  Statements.  The 
stationing  of  a  new  light  infantry 
division  and  its  potential  environmental 
impact  have  been  discussed  in  the  final 
enviommental  documents  filed  by  the 
Department  of  the  Army  with  the 
Environmental  Protection  Agency,  as 
announced  on  Septaember  28, 1984  (49 
FR  38330-3833-1,  38355-3835-6).  The 
Record  of  Decision  summarizes 
stationing  alternatives  considered  in 
making  the  decision,  basis  for  selection 
of  the  approved  stationing  alternative, 
and  measures  which  will  be  undertaken 
to  minimize  environmental  effects. 

Interested  individuals  or 
organizations  may  obtain  copies  of  the 
Record  of  Decision  for  this  action  by 
contacting:  U.S.  Army  Engineer  District, 
Mobile.  ATTN:  James  B.  Hildreth, 
(SAMPD-EE),  P.O.  Box  2288,  Mobile.  AL 
36628.  Telephone  (205)  694-4141. 
Lewis  D.  Walker, 

Deputy  for  Environment,  Safety  and 
Occupational  Health.  OASA  (l&L). 

|FK  Doc  S«-nS41  Piled  lZ-e-S4;  a:«S  em) 
BIUJNOCOOC  S7KM»-« 


Department  of  the  Navy 

Proposed  U.S.  Navy  Surface  Action 
Group  Homeport  Facility,  Stapleton- 
Fort  Wadesworth  Complex,  Stapleton, 
Staten  Island,  NY;  Additional  Public 
Hearings  on  Proposed  U.S.  Navy 
Surface  Action  Group  Homeport 
Facility,  Stapleton-Fort  Wadsworth 
Comptex,  Stapleton,  Staten  Island,  NY 

The  U.S.  Navy  has  prepared  and  filed 
with  the  U.S.  Environmental  Protection 
Agency  (EPA),  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the 
proposed  Surface  Action  Group 
homeport  facility.  The  DEIS  has  been 
distributed  to  various  New  York  State 
and  local  agencies,  interest  groups, 
media,  and  public  libraries.  Copies  of 
the  DEIS  may  also  be  viewed  during 
normal  business  hours  (8:00  a.m.-4:30 
p.m.)  at  Naval  Station,  New  York  (207 
Flushing  Avenue,  Brooldyn,  New  York). 

A  public  hearing  was  held  on 
December  4th  and  5th,  1984  at  the 
College  of  Staten  Island  (Sunnyside 
Campus)  to  inform  the  public  of  the 
study's  findings  and  to  solicit  comments 
on  the  Navy's  proposed  homeport 
facility  and  allow  the  U.S.  Army  Corps 
of  Engineers  (COE)  to  obtain  the  data  of 
concern  to  the  public  interest  which  will 
provide  a  basis  for  their  decision  making 
process. 

Because  of  the  public  interest  in  this 
project,  the  Navy  has  scheduled 
additional  hearings  to  solicit  public 
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comment  on  the  proposed  U.S.  Navy 
Surface  Action  Group  Homeport 
Facility.  The  dates,  times,  and  location 
for  the  additional  hearings  are  as 
follows: 

December  18. 1984.  6:30  p.m.  to 
approximately  12:00  a.m.,  1  Police 
Plaza,  New  York  City.  NY  10038 
December  19, 1984,  6:30  p.m.  to 
approximately  12:00  a.m.,  Monmouth 
College,  PoUak  Auditorium,  Building 
500,  West  Long  Branch.  N]  07764. 

These  additional  hearings,  co-chaired 
by  the  U.S.  Navy  and  the  U.S.  Army 
Corps  of  Engineers,  will  be  conducted  in 
accordance  with  the  National 
Environmental  Policy  Act.  Council  of 
Environmental  Quality  regulations,  and 
the  following  regulations: 
D  Section  10  of  the  River  and  Harbor 

Act  of  1899  (33  U.S.  403) 
D  SecUon  404  of  the  Clean  Water  Act 

(33  U.S.C.  1344) 
D  Section  103  of  the  Marine  Protection. 

Research  and  Sanctuaries  Act  of  1972, 

as  amended  (33  U.S.C.  1413) 

Work:  Construction  of  a  Surface 
Action  Group  (SAG)  Homeporting 
Facility. 

Waterway:  The  Narrows,  New  York 
Harbor. 

Location:  Stapleton  and  Fort 
Wadsworth,  Staten  Island,  Richmond 
County,  New  York. 

The  U.S.  Navy  will  apply  for  the  COE 
construction  permits  following  the 
decision  by  Siecretary  of  the  Navy  on  the 
proposed  action. 

Refer  to  the  Public  Notice  for  this 
proposed  project  distributed  on/about 
November  2, 1984  for  a  description  of 
the  work  requiring  a  COE  permit  and  the 
associated  drawings. 

All  interested  parties  are  invited  and 
are  urged  to  be  present  or  represented  at 
these  hearings  including  representatives 
of  Federal  and  non-Federal  agencies; 
commercial,  business,  industrial, 
transportation,  and  utilities  agencies; 
civic,  ecological,  and  environmental 
groups;  fish  and  wildlife  organizations; 
interested  and  concerned  citizens  and 
other  interests.  All  parties  will  be 
afforded  full  opportunity  to  express  their 
views,  but  in  order  to  allow  all  an 
opportunity  to  speak,  statements  should 
be  limited  to  10  minutes.  If  longer 
statements  are  to  be  presented,  they 
should  be  delivered  in  writing  either  at 
the  hearing  or  mailed  to  the  office  listed 
below  and  summarized  at  the  Public 
Hearings.  Full  consideration  will  be 
given  to  the  views  of  responsible 
agencies,  groups,  and  citizens. 

To  ensure  order  during  the  hearing, 
the  following  speaker  sequence  will  be 
followed: 


1.  Hearing  Officer's  opening  remarks 

2.  Federal  elected  officials  or  their 
representatives 

3.  Federal  agencies'  representatives 
and  appointed  federal  officials 

4.  State  elected  officials  or  their 
representatives 

5.  State  agencies'  representatives  and 
appointed  State  officials 

6.  County  elected  offlcials 

7.  County  agencies'  representatives 
and  appointed  county  officials 

8.  Local  government  officials 

9.  Organized  environmental  groups' 
representatives 

10.  Organized  citizen  groups 
representatives 

11.  Private  citizens 

Oral  statements  will  be  heard  and 
transcribed  by  a  stenographer,  but  for 
accuracy  of  record  all  statements  should 
be  submitted  in  writing.  Written 
statements  can  be  delivered  to  Navy 
representatives  at  the  hearing  or  may  be 
mailed  to  the  following  office  address: 
Commanding  Officer,  Northern  Division, 
Naval  Facilities  Engineering  Conunand, 
Attn:  Code  202E,  Philadelphia  Naval 
Base,  Building  77-L  Philadelphia,  PA 
19112-5094. 

All  statements,  both  oral  and  written, 
will  become  part  of  the  official  written 
record.  The  public  hearing  will  be 
printed  verbatim.  Copies  of  the 
transcripts  may  be  purchased  from  the 
department  of  the  Navy.  The  cost  of  the 
copies  will  correspond  directly  to  the 
number  of  pages  enclosed  within  the 
transcript.  Copies  will  also  be  available 
for  public  inspection  at  the  COE  Library 
(26  Federal  Plaza.  New  York  City),  and 
Naval  Station  New  York  (207  Flushing 
Avenue,  Brooklyn). 

Written  comments  will  be  accepted  by 
the  Navy  until  December  21, 1984. 
Comments  received  after  that  date  will 
not  be  addressed  in  the  Navy's  Final 
Environmental  Impact  Statement. 

Written  comments  concerning  the 
issuance  of  a  permit  by  the  COE  will  be 
accepted  by  the  Army  until  January  2, 
1985. 

The  decision  to  issue  a  permit  will  be 
based  on  an  evaluation  of  the  probable 
impact  including  cumulative  impacts  of 
the  activity  on  the  public  interest.  That 
decision  will  reOect  the  national 
concern  for  both  protection  and 
utilization  of  important  resources.  The 
benefit  which  reasonably  may  be 
expected  to  accrue  from  the  activity 
must  be  balanced  against  its  reasonably 
foreseeable  detriments.  All  factors 
which  may  be  relevant  to  the  activity 
wiU  be  considered  including  the 
cumulative  el^ects  thereof;  among  those 
are  cultural  values,  fish  and  wildlife 
values,  flood  hazards,  floodplain  values. 


land  use,  navigation,  shoreline  erosion 
and  accretion,  recreation,  water  supply 
and  conserva^n,  water  quality,  energy 
needs,  safety,  food  production,  and  in 
general,  the  needs  and  welfare  of  the 
people. 

For  additional  information,  please 
refer  to  the  Public  Notice  distributed  on/ 
about  Novembir  2. 1984  or  contact  Mr. 
Robert  Ostermueller  at  telephone 
number  215-897-6257. 

Dated:  December  5. 1984. 

WillUm  F.  Roos.  |r.. 

U/AGC.  USNR.  Federal  Register  Liaison 
Officer. 
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DEPARTMENT  OF  ENERGY 

Office  of  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies 

Proposed  Subsequent  Arrangements; 
Romania 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  International 
Atomic  Energy  Agency  (IAEA) 
Concerning  Peaceful  Application  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  of  the 
following  sale: 

Contract  Number  S-lA-133.  for  the 
supply  of  one  gram  of  uranium  enriched 
to  1.532%  in  U-235,  one  gram  of  uranium 
enriched  to  4.949%  in  U-235.  one  gram  of 
uranium  enriched  to  19.811%  in  U-235, 
and  one  gram  of  uranium  enriched  to 
49.363%  in  U-235.  for  use  as  standard 
reference  material  for  an  IAEA  technical 
assistance  program  in  Bucharest, 
Romania. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
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Dated:  December  3. 19M. 
Gaorge  |.  Bradley,  Jr., 

Deputy  Assistant  Secretory  for  IntemalionaJ 
Affairs. 
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Federal  Energy  Regulatory 
Commission 

(Docket  No.  GT85-5-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  F.E.R.C.  Gas  Tariff 

November  29. 1984 

Take  notice  that  on  November  21, 
1984.  ANR  Pipeline  Company  ("ANR") 
tendered  for  filing  Original  Sheet  Nos.  1 
through  115  to  its  F.E.R.C.  Gas  Tariff, 
Original  Valume  No.  1  to  t>e  effective 
November  1, 1984. 

ANR  states  that  the  sole  purpose  of 
this  filing  is  to  reflect  its  new  corporate 
name  in  lieu  of  its  former  name, 
Michigan  Wisconsin  Pipe  Line 
Company,  as  fully  more  described  by 
the  Federal  Energy  Regulatory 
Commission's  Notice  of  Redesignation 
issued  on  May  16. 1984. 

ANR  further  states  that  copies  of  this 
niing  were  served  upon  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  to  protest  with  the 
Federal  Energy  Regulatory  Commissioa 
825  North  Capitol.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December  7, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Katineth  F.  Pluml>, 
Secretary. 
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[Proiect  No.  7343-0011 

Birch  Creek  Hydro,  Inc.;  Surrender  of 
Preliminary  Permit 

December  3.  1984. 

Take  notice  that  Birch  Creek  Hydro, 
Inc.,  permittee  for  the  proposed  North 
Fork  Oak  Creek  Project  No.  7343.  has 
requested  that  its  preliminary  permit  be 


terminated.  The  preliminary  permit  was 
issued  on  October  27, 1983.  and  would 
have  expired  on  September  30, 1985.  The 
project  would  have  been  located  on 
North  Fork  Oak  Creek,  near 
Independence,  in  Inyo  County, 
California. 

The  Permittee  filed  the  request  on 
October  9. 1984.  and  the  preliminary 
permit  for  Project  No.  7343  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Piumb. 
Secretory. 
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IDockst  No.  ERS5-127-000] 

Central  Vermont  Public  Service  Corp^ 
Notice  of  Rling 

Novemt>er  29, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  16. 
1984,  Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
as  an  initial  rate  schedule  a  System 
Agreement  (the  Agreement)  between  the 
Boston  Edison  Company  (BE)  and  CVPS. 
The  Agreement,  dated  August  18. 1964. 
provides  for  the  sale  of  energy  (A 
"Transaction")  from  the  CVPS  system  to 
BE  and  the  purchase  by  BE  of  energy 
from  the  CVPS  system. 

The  Agreement  provides  that  the 
parties  will  determine  prior  to  11:00  a.m. 
of  the  day  preceding  the  commencement 
of  a  Transaction  during  the  term  of  the 
Agreement  whether  it  is  economically 
advantageous  to  the  parties  that  a  sale, 
pursuant  to  the  Agreement,  take  place 
during  that  day  or  week. 

BE  shall  pay  CVPS  monthly  an 
amount  determined  by  multiplying  the 
megawatt  hours  delivered  by  CVPS  and 
received  by  BE  for  the  preceding  month 
by  the  energy  reservation  rate  in 
dollars/MWH  for  each  transaction 
occurring  in  that  month  plus  an  energy 
charge.  'The  energy  charge  shall  be 
determined  by  multiplying  the  megawatt 
hours  delivered  by  CVPS  for  the 
preceding  month  by  the  energy  rate  for 
each  transaction  occurring  in  that 
month.  The  energy  charge  shall  be 
based  upon  the  forecasted  incremental 
energy  cost  adjusted  for  transmission 
losses  to  the  delivery  point. 


In  order  to  permit  BE  to  achieve  the 
mutual  benefit  of  this  Agreement.  CVPS 
hereby  requests  that  the  Commission, 
waive  the  sixty-day  notice  period  and 
permit  the  rate  schedule  filed  herewith 
to  become  effective  on  August  27, 1984. 
The  waiver,  if  granted,  will  have  no 
effect  upon  purchasers  under  any  other 
rate  schedule.  If  said,  waiver  is  not 
granted,  the  parties  to  the  Agreement 
will  have  to  defer  receiving  the  benefits 
accruing  from  the  Agreement,  Le.  their 
respective  systems  will  be  compelled  to 
operate  at  less  than  optimum  economic 
efficiency. 

Copies  of  the  filing  were  served  upon 
the  respective  jurisdictional  customers 
of  the  parties  hereto,  as  well  as  their 
respective  Public  Service  Boards. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  IJecember 
14, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenn«(h  F.  Flunib, 
Secretary. 
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(Docket  No.  ER«S-138-000] 

Central  Vermont  Public  Service  Corp^ 
Notice  of  RUng 

November  30. 1964. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  16, 
1984.  Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
as  an  initial  rate  schedule  a  System 
Sales  &  Exchange  Agreement  (the 
Agreement)  between  the  Boston  Edison 
Company  (BE)  and  CVPS.  The 
Agreement,  dated  August  18. 1984, 
provides  for  the  exchange  of  a  portion  of 
the  CVPS  system  capacity  and 
associated  energy  for  an  equal 
entitlement  in  capacity  from  the  BE 
system  (an  "Exchange"). 

The  Agreement  provides  that  the 
parties  will  determine  not  less  than 
twelve  (12)  hours  prior  to  such  Exchange 
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whether  it  is  economically 
advantageous  to  the  parties  that  an 
exchange,  pursuant  to  the  Agreement, 
teke  place  during  that  day  or  week. 

BE  shall  pay  CVPS  monthly  an 
amount  determined  by  multiplying  the 
megawatt  hours  delivered  by  CVPS  and 
received  by  BE  for  the  preceding  month 
by  the  energy  reservation  rate  in 
dollars/MWH  for  each  transaction 
ocouring  in  that  month  plus  an  energy 
charge.  The  energy  charge  shall  be 
determined  by  multiplying  the  megawatt 
hours  delivered  by  CVPS  for  the 
preceding  month  by  the  energy  rate  for 
each  transaction  occurring  in  the  month. 
The  energy  charge  shall  be  based  upon 
the  forecasted  incremental  system 
energy  cost  adjusted  for  transmission 
losses  to  the  delivery  point. 

CVPS  shall  pay  BE  for  each  month  an 
Exchange  occurs,  an  energy  charge 
which  shall  be  the  sum  of  each  of  the 
hourly  energy  charges  for  each  of  the 
hours  of  exchange  in  such  month.  The 
hourly  energy  charge  shall  be  the 
product  of  (1)  the  NEPEX  Replacement 
Fuel  Price  for  the  Exchange  Units;  (2)  the 
full  load  average  heat  rate  of  the 
Exchange  Units  as  recorded  to  NEPEX 
on  Form  NX12  (expressed  in  BTU/MWH 
or.  for  steam  fossil  fired  exchange  units, 
the  experienced  average  monthly  heat 
rate  of  each  such  unit  expressed  in 
BTU/MHW):  (3)  the  net  energy  output  in 
MWH  from  the  Exchange  Units  for  each 
hours:  and  (4)  the  CVPS  Entitlement 
Fraction  in  the  Exchange  Units  for  such 
hoar. 

In  order  to  permit  BE  to  achieve  the 
mutual  benefit  of  this  Agreement,  CVPS 
hereby  requests  that  the  Commission, 
waive  the  sixty-day  notice  period  and 
permit  the  rate  schqfiule  filed  herewith 
to  become  effective  on  August  18, 1984. 
The  waiver,  if  granted,  will  have  no 
effect  upon  purchasers  under  any  other 
rate  schedule.  If  said  waiver  is  not 
granted,  the  parties  to  the  Agreement 
will  have  to  defer  receiving  the  benefits 
accruing  from  the  Agreement,  i.e..  their 
respective  systems  will  be  compelled  to 
operate  at  less  than  optimum  economic 
efficiency. 

Copies  of  this  filing  were  served  upon 
the  respective  jurisdictional  customers 
of  the  parties  hereto,  as  well  as  their 
respective  Public  Se.-vice  Boards. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 


14, 1964.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Phunb, 

Secretary. 
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[Docket  No.  CP85-««-000] 

Colorado  Interstate  Gas  Co.;  Request 
Under  Blanket  Authorization 

Deceinl>er  3, 1984. 

Take  notice  that  on  November  5, 1984, 
Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No. 
CP85-88-000  a  request  pursuant  to 
9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
permission  and  approval  to  abandon 
metering  facilities  that  were  formerly 
used  to  effectuate  the  sale  and 
transportation  of  natural  gas  to  ANR 
Pipeline  Company  (ANR)  in  Beaver 
County,  Oklahoma,  under  the 
authorization  issued  in  Docket  No. 
CP85-86-00  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

CIG  states  that  the  need  for  the 
facilities  has  been  obviated  by  new 
metering  facilities  constructed  at  CIG's 
new  Beaver  County  compressor  station. 
CIG  has  also  indicated  that  the 
abandonment  would  not  have  an 
adverse  affect  on  its  customers,  as  the 
new  facilities  would  in  fact  function  as  a 
replacement  for  the  existing 
measurement. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  9  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of     : 
Ihe  Natural  Gas  Act. 

Kenneth  F.  Plumb.  ■     - 

Secretary. 

|FR  Doc.  M-31886  Filed  12-e-M:  1:45  am|  .:>' 
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( Dockat  No.  CP74-»-003 ) 

Colufnt>ia  Qas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  29, 1984. 

Take  notice  that  on  November  26, 
1984.  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  the  following  proposed  changes  to 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2,  to  be  effective  June  25, 1984: 

First  Revised  Sheet  No.  370 
First  Revised  Sheet  No.  374 

Columbia  states  that  these  tariff 
sheets  are  being  filed  to  refiect  an 
amendment  to  its  Rate  Schedule  X-37.      ' 
and  exchange  agreement  with 
Consolidated  Gas  Supply  Corporation. 
National  Fuel  Gas  Supply  Corporation 
and  Texas  Eastern  Transmission 
Corporation.  This  amendment  provides 
for  the  transportation  and  exchange  of 
natural  gas  from  additional  delivery 
pointis,  as  authorized  by  the 
Commission's  order  issued  June  25, 1984 
in  Docket  No.  CP74-9-000. 

Copies  of  this  filing  wefe  served  on 
parties  to  the  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building.  825  North  Capitol 
Street,  NE.,  Washington,  D.C.  20426  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December  7, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary.  ^ 

|FR  Doc  M-31*11  Filed  12-a-M:  »45  am| 
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I  Docket  Na  RPSS-2t-0Q0] 

Consolidated  Gas  Tranamiaalon  Corp^ 
Petition  for  Authority  To  Follow  Tartff 
Refund  Procedtiree 

November  30. 1984. 

Take  notice  that  on  November  21, 
1984.  Consolidated  Gas  Transmission 
Corporation  (Consolidated 
Transmission)  tendered  for  filing  a 
"Petition  For  Authority  To  Follow  Tariff 
Refund  Procedures".  Consolidated 
Transmission  is  petitioning  the 
Commission  for  authority  to  flow- 
through  the  refund  received  from 
Consolidated  System  LNG  Company 
(Consolidated  LNG)  by  crediting  such 
amounts  to  Account  191  in  accordance 
with  Consolidated  Transmission's 
currently  effective  tariff.  Consolidated 
Transmission  states  that  this  refund 
procedure  would  be  in  lieu  of  the 
requirements  contained  in  Ordering 
Paragraph  (E)  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Opinion  No.  202-A,  issued  April  18. 1984 
in  Docket  Nos.  TA80-2-21-008.  et  al. 

The  reason  that  Consolidated 
Transmission  believes  that  this  petition 
should  be  granted  is  that  on  May  18, 
1984,  the  Commission  approved  a 
settlement  agreement  in  Consolidated 
Gas  Supply  Corp..  Docket  No.  RP84-35- 
001,  which  effectuated  a  change  in 
Consolidated  Transmission's  tariff  from 
a  lump-sum  method  of  flowing-through 
supplier  refunds  to  a  method  of  crediting 
these  refunds  to  Account  191.  The 
Commission's  May  18, 1984,  order  made 
this  tariff  change  effective  as  of  March  1, 
1984.  prior  to  the  date  of  issuance  of 
Opinion  202-A. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street.  NE.  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December  6, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the.  proceeding.  Any  person  wishir^  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plunib, 

Secretary.  •      ■,    •, 

(PK  Doc  M-31900  Filed  1Z-e-M:  MS  •»!  ' 
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(Docket  No.  ERS4-177-0041 

Duke  Power  Co.;  Refund  Report 

Decemlier  3, 1964. 

Take  notice  that  on  November  21, 
1984,  Duke  Power  Company  (Duke) 
submitted  for  filing  a  refund  report 
pursuant  to  the  Settlement  Agreement 
approved  by  the  Commission  in  a  Letter 
Order  dated  October  2. 1984. 

Duke  states  that  refunds  have  been 
made  to  Duke's  Wholesale  Customers  in 
compliance  with  the  Commission's 
order. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washingtoa  D.C.  20426,  on  or 
before  December  15, 1984.  Comments 
will  be  considered  by  the  Conlmission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  M-nmr  Filed  12-e-M:  MS  km) 
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(Docket  Na  Ct«5-61-000] 

Exxon  Corp.;  Application  for  Blanket 
Limited-Term  Certificate  of  Public 
Convenience  and  Neceealty  and 
Lhnlted  Partial  Abandonment 
Authorization 

November  9a  1884. 

Take  notice  that  on  Novembef  21. 
1984,  Exxon  Corporation  ("Exxon"),  800 
Bell  Street,  P.O.  Box  2180,  Houston, 
Texas  77001.  filed  an  application, 
pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act  and  the  Commission's 
Regulations  thereunder,  for  limited 
partial  abandonment  authorization  and 
a  Blanket  Limited-Term  Certificate  of 
Public  Convenience  and  Necessity 
authorizing  Exxon  to  conduct  a  short- 
term  spot  sales  marketing  program, 
hereinafter  referred  to  as  the  Exxon 
Special  Marketing  Program  ("Exxon 
SMP"),  all  as  more  fully  set  forth  in  the 
Application  which  is  on  file  with  the 
Federal  Energy  Regulatory  Commission 
("Commission")  and  open  to  public 
inspection. 

Approval  would  (i)  authorize  the  sale 
of  natural  gas  by  Exxon  of  resale  in 
interstate  commerce;  (ii)  permit 
temporary  partial  abandonment  of 
certain  natural  gas  sales;  (iii)  confer 
pregranted  abandonment  authorization 
for  sales  of  natural  gas  made  pursuant 
to  the  requested  certificate;  (iv) 
authorize  transportation  of  natural  gas 
by  interstate  pipeline  compcmies  able 


and  willing  to  participate  in  Exxon  SMP; 
and  (v)  confer  pregranted  abandonment 
authorization  for  the  transportation 
service  allowed  under  the  requested 
certificate.  This  authority  is  necessary 
for  Implementing  a  short-term 
experimental  spot  sales  marketing 
program.  Under  Exxon  SMP,  Exxon 
proposes  to  sell  on  a  spot  basis 
contractually  committed  natural  gas 
qualifying  for  the  section  102. 103. 107  or 
108  rate  under  the  Natural  Gas  Policy 
Act  of  197&  Exxon  will  seek  temporary 
releases  of  gas  from  the  purchasers  to 
whom  it  is  committed  in  order  to  meet 
market  demand  for  spot  sales.  Releasing 
purchasers  will  be  given  relief  from 
take-or-pay  liability  for  any  volumes  of 
gas  released  and  sold  under  the  Exxon 
SMP. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
December  12. 1984  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20428.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214)  and 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestant  parties  to  the 
proceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  petition  to  intervene  in  accordance 
with  the  Commission's  Rules. 

Under  this  procedure  herein  provided 
for,  unless  Exxon  is  otherwise  advised, 
it  will  be  unnecessary  for  Exxon  to 
appear  or  to  be  represented  at  the 
hearing.  * 

KnnMh  F.  Pkub. 
Secretary. 

(Pit  Doc  st-nm  FIM  IZ-Oe-M:  MS  ui) 
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(Prelect  No.  7S7>-001] 

Fluid  Energy  Systems,  Inc^  Surrender 
of  Prelimlwary  Permit 

December  3. 1984. 

Take  notice  that  Flidd  Energy 
Systems.  Incorporated.  Permittee  for  the 
South  Fork  Kem  River  Hydroelectric 
Power  Project  FERC  No.  7372.  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  Na  7372  was  issued  on 
November  25. 1964.  and  would  have 
expired  on  October  31. 1966.  The  project 
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would  have  been  located  on  South  Fork 
Kern  River,  in  Tulare  County,  California. 

The  Permittee  filed  the  request  on 
October  11, 1964.  and  the  preliminary 
permit  for  Project  No.  7372  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  Brst  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 

Secretary. 

IFR  Ddc  M-na«nM  13-6-a4;  MS  ml 
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[Oednt  Na  EIJ4-3IM»1 1 

GuH  StatM  UtiMfM  C<k;  JoM 
Stiputation 

December  3, 1964. 

Take  notice  that  on  November  16, 
1964,  Gulf  States  Utilities  Company. 
Sam  Raybum  CAT,  Inc.,  City  of  College 
Station.  Sam  Raybum  Dam  Electric 
Cooperative,  Inc..  and  Sam  Raybum 
Municipal  Power  Agency  (the  Parties) 
submitted  for  filing  a  joint  stipulation  of 
the  Parties  pursuant  to  the  Commission's 
order  of  October  16, 1984. 

The  Parties  state  that  they  have  met 
and  discussed  the  issues  involved  in  the 
refund  process  and  that  agreement  has 
been  reached  on  all  issues. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commissioa  825  North  Capitol  Street. 
NE.,  Washington.  DC  20428,  on  or 
before  December  19, 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

int  Doc  M-nMO  nbd  12-«-M;  Mtaal 
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(Docket  Na  ER84-S69-001] 

Interstate  Power  Co^  Notice  of 
Compliance  FWng 

November  29. 1964. 

Take  notice  that  on  November  13. 
1984,  Interstate  Power  Company 
(Interstate)  submitted  for  filing  its 
compliance  report  pursuant  to  the 
Commission's  order  dated  September  28. 

igM. 


Interstate  filed  the  following  Second 
Substitute  cost  of  service  statements 
and  rate  schedule: 

Rate  Schedule  No.  499 

Statement  AP 

Second  Substitute  Statement  BG 

Statement  BK 

Statement  BL 

The  Second  Substitute  data  filed 
reduces  Interstate's  claimed  cost  of 
service  an  additional  $11,260  or  0.1% 
from  the  substitute  data  filed  September 
20, 1984  and  rejected  by  the  September 
28, 1984  Commission  order. 

The  substitute  data  filed  September 
20, 1984  included  proposed  reductions  in 
the  cost  of  service  to  reflect 
synchronized  test  year  interest  expense 
and  the  properly  computed  "make-up" 
provision  relating  to  deferred  taxes.  As 
far  as  the  "make-up"  provision  issue  is 
concerned.  Interstate  did  confer  with  the 
Commission  staff  and  staff  has  agreed 
that  the  data  filed  September  20  and 
identically  refiled  herewith  is  properly 
calculated. 

The  sole  reason  for  the  additional 
reduction  in  claimed  cost  of  service  of 
0.1%  is  due  to  the  Commission  ordered 
summary  disposition  with  respect  to 
inclusion  in  rate  base  of  deferred  losses 
from  the  disposition  of  the  Carroll 
County  Nuclear  Facihty. 

The  rate  schedule  submitted  herewith, 
representing  an  increase  of  6.7%.  is  to 
become  effective  March  1, 1985,  subject 
to  refund  pursuant  to  the  September  28, 
1984  Order. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC.  20426,  on  or 
before  December  10. 1964.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetfi  F.  Plumb. 
Secretary. 

|FR  Doc  Si-nvu  Flkd  IZ-tt-M:  MS  amj 
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[DoclMt  Nol  TAtS-1-6-000  and  TASS-1-S- 
001] 

IMwestem  Gaa  Transmission  Co.; 
Revised  Rate  Filing  Pursuant  to  Tariff 
Rate  Adjustment  Provisions 

November  29, 1964. 

Take  notice  that  on  November  26, 
1984.  Midwestem  Gas  Transmission 
Company  (Midwestem)  tendered  for 
filing  Twelfth  Revised  Sheet  No.  6  to 
Original  Volume  No.  1  and  Tenth 
Revised  Sheet  No.  37  to  Original  Volume 


No.  2  of  its  FERC  Gas  Tariff,  to  be 
effective  November  1, 1984. 

Midwestem  states  that  the  purpose  of 
the  revised  tariff  sheet  is  to  reflect  in 
Midwestem's  Northern  System  rates  the 
decrease  in  the  rates  charged  to 
Midwestem  by  its  Canadian  supplier, 
TransCanada  Pipelines  Ltd. 
(TransCanada)  under  a  revised 
agreement.  The  tariff  sheets  reflect 
different  rates  for  ANR  Pipeline 
Company,  which  purchases  over  90%  of 
Midwestem's  Northern  System  supplies, 
and  for  Midwestem's  small  town 
customers,  which  are  primarily  low  load  . 
factor,  heat  sensitive  markets.  The  tariff 
sheets  also  reflect  a  two-part  rate 
structure  for  purchases  that  includes  a 
demand  charge  based  on  cost  of 
facilities  and  a  commodity  charge  that 
fluctuates  according  to  season  and  load  , 
factor.  Midwestem  is  requesting  a 
November  1. 1984  effective  date  in  order 
to  give  its  customers  the  immediate 
benefit  of  the  rate  reduction  resulting 
from  its  new  supply  agreement . 

Midwestem  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  December  7, 1984.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kouteth  F.  Plumb, 

„  .    -  -•    t' 

Secretary. 

|FR  Doc  a«-9t«l3  PIM  la-S-M:  8:4S  am) 
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(Docket  No.  ERS4-276-002] 

Mississippi  Power  and  Light  Co^ 
Refund  Report 

December  3. 1964. 

Take  notice  that  on  November  26. 
1984,  Mississippi  Power  and  Light 
Company  (MP&L  submitted  for  filing  a 
refund  compliance  report  pursuant  to 
the  Commission's  order  issued  on 
October  18, 1984. 
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MP&L  states  that  on  October  26, 1984, 
it  refunded  to  the  affected  customers  the 
difference  between  the  amounts  already 
collected  and  the  settlement  rate, 
including  interest  calculated  in 
accordance  with  the  Commission's 
Regulation. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20426.  on  or 
before  December  19, 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection, 
Kenneth  F.  Pluml>. 
Secretary. 

|FR  Doc  M-31SM  Filed  12-6-M:  KHS  unl 
mXINQ  cooc  STIT-OI-M 

I  Docket  No.  RP85-29-000] 

Montana-Oakoto  UtHlties  Co.;  Notice  of 
Filing 

November  30, 1984. 

Take  notice  that  on  November  21, 
1984.  Montana-Dakota  Utilities  Co. 
(MDU)  tendered  for  filing  the  following 
revised  tariff  sheets  to  be  a  part  of  its 
FEkC  Gas  Tariff: 
Original  Volume  No.  4: 

Substitute  Twenty-Ninth  Revised 
Sheet  No.  3A 
First  Revised  Volume  No.  2:  '     i 

Substitute  Twenty-Second  Revised 
Sheet  No.  10 

Substitute  Second  Revised  Sheet  No. 
10.1. 
MDU  states  the  revised  sheets  are  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
October  30, 1984,  order  in  Docket  No. 
TA85-1-49-000,  and  that  they  set  forth 
MDU's  purchased  gas  costs  separately 
in  accordance  with  the  Commission's 
Order  Nos.  380  and  380-A  and  S  154.111 
of  the  Commission's  regulations.  MDU 
requests  an  effective  date  of  November 
1.1964. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  7, 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  petition  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

ICennetfa  F.  Ftuml>. 

Secretary. 

|FR  Doc  s^-ngu  nM  u-e-M  ms  am] 

nujiM  cooc  srir-Ai-M 

(Docket  Na  CP8S-78-000] 

Mountain  Fuel  Resources,  Inc^ 
Application  and  Petition  for 
Declaratory  Orders 

November  29, 1984. 

Take  notice  that  on  October  31, 1984. 
Mountain  Fuel  Resources,  Inc. 
(Applicant).  79  South  Street,  P.O.  Box 
11450.  Salt  Lake  City,  Utah  84147,  filed 
in  Docket  No.  CP85-78-000:  (1)  An 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  permission  and 
approval  to  abandon  one  delivery  point 
to  Mountain  Fuel  Supply  Company 
(Mountain  Fuel]  and  a  certificate  of 
public  convenience  and  necessity 
authorizing  additional  existing  points  of 
delivery  of  natural  gas  fit>m  Applicant  to 
Mountain  Fuel  as  jurisdictional  delivery 
points,  and  (2)  a  petition  pursuant  to 
Rule  207  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.207) 
for  declaratory  orders  to  resolve 
uncertainties  concerning  thie 
jurisdictional  status  of  certain  of 
Applicant's  facilities  associated  with 
deliveries  of  natural  gas  to  Mountain 
Fuel  at  and  adjacent  to  such  points,  all 
as  more  fullv  set  forth  in  the 
application/petition  which  is  on  file 
with  the  Conmiission  and  open  to  public 
inspection. 

Applicant  states  it  has  several  sets  of 
facilities  on  its  newly  acquired  Southem 
System  where  it  believes  uncertainties 
as  to  their  jurisdictional  status  exist. 
Applicant  explains  that  the  Southern 
System  in  Utah  was  acquired  from 
Mountain  Fuel  effective  July  1. 1984. 
pursuant  to  the  Commission's  Opinion 
No.  221  in  Docket  No.  CP80-274,  et  aJ.. 
and  that  the  Southem  System  was 
previously  exempt  from  the 
Commission's  jurisdiction  by  operation 
of  section  1(c)  of  the  Natural  Gas  Act 

Applicant  states  that  three  sets  of 
facilities,  located  in  the  Clear  Creek 
area  of  Emerson  County,  Utah,  and  Red 
Wash  area  Uintah  County,  Utah,  are 
currently  classified  as  gathering 
facilities.  Applicant  states  that  it  is 
making  deliveries  of  gas  sold  under  Rate 
Schedule  CD-I  and  transportation  Rate 
Schedule  X-33  gas  to  Mountain  Fuel  off 
of  all  three  systems  and  that  the  Clear 
Creek  facilities'  main  function  may  no 


longer  be  primarily  gathering.  Applicant 
requests  that  the  Commission  issue  a 
declaratory  order  as  to  the  jurisdictional 
status  of  these  facilities,  and,  if  the 
Commission  deems  either  the  facilities 
or  services  are  jurisdictional,  that  the 
Commission  issue  the  appropriate 
abandoimient  and  certificate 
authorizations  to  permit  Resources  to 
perform  the  ongoing  services  to 
Mountain  Fuel. 

Applicant  also  requests  a  declaratory 
order  as  to  the  jurisdictional  status  of 
Applicant's  delivery  point  facilities  for 
Mountain  Fuel  located  off  of  Mesa 
Pipeline  Company's  system  in  Uintah 
County,  Utah.  Applicant  proposes  that 
this  point  be  added  as  a  Rate  Schedules 
CD-I  and  X-33  delivery  point. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  and  petition  should  on  or 
before  December  19, 1984,  file  with  the 
Federal  Regulatory  Commission, 
Washington.  D.C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regidations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearii^  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  the  subject  to 
jurisdictional  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conmiission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kanaalh  F.  Phimb, 

Secrelary. 

int  Doc  M-31V14  PUcd  12-S-M:  tE4S  am\ 
>  COOK  I71T-C1-II 


[Docket  No.  ER83-«4«-001 1 

New  England  Power  Co^  Refund 
Report 

December  3. 1984. 

Take  notice  that  on  November  6, 1984, 
New  England  Power  Company  (NEP) 
submitted  for  filing  a  refund  report 
pursuant  to  the  Commission's  order 
issued  August  21. 1964. 

NEP  states  that  the  Commission's 
order  required  refunds  to  be  made 
within  thirty  days  of  the  date  of  the 
order,  but  the  date  was  extended  by 
initial  request  of  the  NEP  Customer  Rate 
Committee  and  NEP.  Refunds  with 
interest  or  additional  billings,  as 
appropriate  were  completed  on  October 
26,1964. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20426,  on  or 
before  December  19. 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KaniMth  F.  Flumb, 
Secretary. 

|FR  Doc.  a4-3in5  FiM  12-e-M;  ft45  4in| 
MJJNO  COOC  t7t7-«t-a 


[Projoct  No.  7511-001) 

Orting  Associates;  Surrender  of 
Preliminary  Permit 

December  3. 19M. 

Take  notice  that  Orting  Associates. 
Permittee  for  the  Orting  Hydropower 
Project  No.  7511  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  was  issued  on 
January  25, 1984.  and  would  have 
expired  on  June  30. 1985.  The  project 
would  have  been  located  on  Voight 
Creek  in  Pierce  County,  Washington. 

The  Permittee  filed  the  request  on 
October  4. 1984.  and  the  preliminary 
permit  for  Project  No.  7511  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 


this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Kaanadi  F.  Phunb, 

Secrelary. 

IFR  Doc  M-3iaw  Filed  1Z-S-B4:  8:45  un| 
MUJNO  COW  (TU-Ot-M 

I  Docket  No.  ER84-393-001] 

Public  Service  Company  of  Indiana; 
Supplemental  HIIng 

December  3, 1984. 

Take  notice  that  on  October  31, 1984. 
Public  Service  Company  of  Indiana  (PSI) 
submitted  for  filing  a  Supplemental 
Agreement  pursuant  to  the 
Commission's  letter  dated  June  27, 1984. 

PSI  states  that  its  First  Supplemental 
Agreement,  dated  October  1, 1964,  to  the 
Short-Term  Agreement,  dated  April  1. 
1984,  between  American  Municipal 
Power-Ohio,  Inc.  and  PSI,  modifies  the 
Agreement  to  eliminate  the  restrictive 
language  as  directed  by  the 
Commission. 

PSI  further  states  that  a  complete 
copy  of  this  filing  is  being  served  on 
American  Municipal  Power-Ohio,  Inc., 
the  Public  Utilities  Commission  of  Ohio 
and  the  Public  Service  Commission  of 
Indiana. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  D.C.  20426,  on  or 
before  December  19, 1964.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KoniMtli  F.  Piumb. 
Secrelary. 

int.  Ooc.  M-3ies7  died  12-»-a4-.  B^  ami 
MUJNQ  COOC  (Tn-OI-M 

Texas-New  Mexico  Power  Co., 
Petitioner-Complainant,  v.  El  Paso 
Electric  Co.,  Respondent;  Complaint 
and  Petition  for  Declaratory  Order 

November  29,  1984. 

Take  notice  that  on  November  8, 1984, 
Texas-New  Mexico  Power  Company 
("TNP")  filed  a  complaint  and  petition 
for  declaratory  order  requesting  that  the 
Commission  issue  an  order  confirming 
TNP's  interpretation  of  the  demand 
adjustment  provision  of  the  El  Paso 
Electric  Company /Texas-New  Mexico 
Power  Company  contract.  In  the 
alternative,  TNP  requests  that  the 
Conmiission  institute  a  section  206 
complaint  proceeding  to  ensure  that  the 
demand  adjustment  provision  is  just  and 


reasonable  and  not  unduly 
discriminatory. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission  .  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
31, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR.  Doc.  M-31»15  Filed  11-6-M;  ft4S  4ia| 
MLUNO  COOC  (rw-OI-M 


[Docket  No.  RPBS-31-000) 

Transcontinental  Gas  Pipe  Line  Corp^ 
Tariff  FNing 

November  30, 1984. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco).  Post 
Office  Box  1396,  Houston,  Texas  77251. 
tendered  for  filing  on  November  20. 1984 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff:  Second  Revised  Volume  No. 
1: 

To  Second  Revised  Volume  No.  1: 
Original  Sheet  No.  13-C 
Original  Sheet  No.  182 
Original  Sheet  No.  183 
Original  Sheet  No.  184 
Original  Sheet  No.  185 
Original  Sheet  No.  186 
Original  Sheet  No.  368 
Original  Sheet  No.  369 
Original  Sheet  No.  370 

The  tariff  sheets  submitted  by 
Transco  constitute  Rate  Schedule  T-III, 
which  is  titled  "Transportation  For  End- 
Users  Pursuant  to  SMP  Certificate,"  and 
the  Form  of  Service  Agreement 
thereunder. 

Transco  states  that  it  has  filed  Rate 
Schedule  T-II  in  order  to  have  on  file 
with  the  Commission  a  "generally 
applicable  transportation  rate  that 
reflects  fully  allocated  costs"  for 
transportation  service  for  end-users 
which  is  authorized  under  a  certificate 
of  public  convenience  and  necessity 
issued  in  connection  with  pipeline  or 
producer  special  marketing  programs 
(SMPs),  involving  the  limited-term 
abandonment  and  resale  of  gas  supplies 


t>t   V  V     t\^    UttUk^ 
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covered  by  the  National  Gas  Act.  In  that 
connection.  Transco  makes  reference  to 
the  Commission's  omnibus  SMP  order 
issued  September  26, 1984  in  Tenneco 
Oil  Company,  et  ai.  Docket  Nos.  CI83- 
269-OOa  et  oL  28  FERC  H  61,234. 

Transco  requests  that  its  filing  be 
made  effective,  subject  to  refund, 
November  1, 1984  and  asks  that  the 
Commission  grant  such  waivers  of  the 
Commission's  Regulations  as  may  be 
necessary  to  that  end. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rule  214 
and  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
December  7. 1984.  Protests  will  be 
coosidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to-become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secrelary. 

|FR  Doc  M-3]«n  Pled  1Z-0-M:  8:<S  am) 

BUJNQ  COOC  eriT-oi-M 


[Docket  No.  RP84-124-001] 

Transcontinental  Gas  Pipe  Une  Corp.; 
Proposed  Ciianges  In  FERC  Gas  Tariff 

November  29, 1984. 

Take  notice  that  on  October  5, 1984 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  Substitute  Thirty-First  Revised 
Sheet  No.  15  to  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  The  tariff 
sheet  is  proposed  effective  September 
10. 1984. 

Transco  states  that  this  substitute 
tariff  sheet  is  being  filed  in  order  to 
comply  with  the  provisions  of 
S  154.111(a)(3)  of  the  Commission's 
Regulations  recently  adopted  pursuant 
to  Order  No.  380  issued  May  25. 1984  in 
Docket  No.  RM83-71-000.  Transco  has 
revised  its  initial  filing  of  September  10, 
1984  in  this  docket  in  order  to  separately 
state  the  unit  amount  of  the  purchased 
gas  cost  component  in  rates  including  all 
purchased  gas  cost  related  surcharges. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
jurisdictional  customers  and  interested 
State  Commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
December  7, 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Pluml>, 
Secretary. 

|FR  Doc.  M-S191«  Filed  12-e-M:  B:tS  am] 
BILUNO  COOC  Sm-OI-M 


IDockot  Na  asS-M-OOO] 

Union  Texas  Petroleum  Corp,^ 
Application  for  Blanket  Limited-Term 
Certificate  of  Public  Convenience  and 
Necessity 

November  30, 1984. 

Take  Notice  that  on  November  28. 
1984.  Union  Texas  Petroleum 
Corporation  of  P.O.  Box  2120,  Houston. 
Texas  77001,  filed  an  Application  for 
Blanket  Limited-Term  Certificate  of 
Public  Convenience  and  Necessity  to 
authorize  a  special  marketing  program 
(SMP)  called  "UPET".  Applicant 
proposes  to  conduct  this  program  In  a 
manner  similar  to  those  SMP  extensions 
authorized  by  the  Commission  on 
September  28. 1984  in  Docket  Nos.  CI8^- 
269.  et  ai  Under  UPET.  Applicant  would 
market  released  gas.  The  authority 
sought  herein  would  authorize  the 
limited-term  abandonment  of  the  sale  of 
the  released  gas  to  existing  purchasers, 
and  the  resale  of  that  gas  to  the  UPET 
purchasers,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  In  addition,  the 
proposed  authorization  would  authorize 
intrastate  pipelines,  distributors  and 
Hinshaw  pipelines  to  transport  UPET 
volumes  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  and  would  authorize 
interstate  pipelines  to  transport  UPET 
volumes  pursuant  to  section  311(a)(2)  of 
the  Natural  Gas  Policy  Act. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  'Ilierefore,  any  person 
desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 


should  on  or  before  December  7. 1984, 
file  with  the  Federal  Energy  Regulatory 
Commission.  Washington.  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
advised,  it  will  be  unnecessary  for 
Applicant  to  appear  or  to  be  represented 
at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

IFR  Doc  M-3MM  Filad  11-S-M;  •:««  un\ 
MLLma  COOC  •7t7-ei-M 


(Docket  Nos.  ER83-427-O03  and  ER83-42S- 
002] 

Utah  Power  and  Ugttt  Co.;  Compliance 
Filing 

December  3. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  27. 
1984.  Utah  Power  &  Light  Company  filed 
its  Compliance  Report  pursuant  to  the 
Letter  Order  of  the  Commission  issued 
on  November  9. 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  D.C  20426,  on  or 
before  December  19. 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  S4-na9e  Hied  12-0-84;  B:45  am) 
MLUNO  COOC  »n-*\-» 


(Docket  No*.  ER84-S71-001  and  ERS4-572- 
001] 

Utaii  Power  and  Light  Co,;  Compliance 
Filing 

November  30, 1984. 

Take  notice  that  on  November  13, 
1984.  Utah  Power  and  Light  Company 
(UP&L)  submitted  for  filing  a  compliance 
report  pursuant  to  a  deficiency  notice 


that  day.  New  applications  involving 


uumpiaini  proc:eeaing  lo  ensure  tnai  tne 
deniand  adjustment  provision  is  just  and 


(bMFsJ,  involving  the  hmited-term 
abandonment  and  resale  of  gas  supplies 
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issued  by  the  Commission  on  September 
28,1984. 

UP&L  states  that  in  response  to  the 
Commission's  deflciency  notice,  it  has 
submitted  additional  information  for  the 
following: 

•  CP  National's  Rate  Schedule  FPC 
No.  2 

•  VP&L  Rate  Schedule  FPC  No.  99  and 
Supplement  No.  1  to  CPN  Rate 
Schedule  FPC  No.  2 

•  Fuel  Clause  for  Replacement  Power 

•  Rate  Service  Schedule  RS— RP 

•  VP&L's  Rate  Schedule  FPC  No.  98 
and  CPN  Rate  Schedule  FPC  No.  2 
(Fixed  Rate  Contracts  with  the 
Western  Area  Power 
Administration 

•  Rolled-in  Transmission  for 
Allocating  Transmission — Related 
Costs 

•  Demand  Allocation  Data  for  Period 
I  and  Period  U  by  Contract  and 
DeUvery  Point 

•  Narrative  Statement  describing  and 
justifying  the  objectives  of  the 
design  of  the  charged  rate 

•  Accounting  Procedures  Utilized  to 
Insure  that  AFUDC  is  not  accrued 
on  Investment  Amounts  Included  as 
CWIP  in  Rate  Base 

•  Depreciation  Rates  Based  on  In- 
House  Study 

•  D4M  Expense  Projections  and  Off- 
Systems  Sales  Projections 

•  100%  Coincidence  factor  for  Partial 
Requirements  Customers 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  D.C.  20428,  on  or 
before  December  13, 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KannetfaF.  Phimb, 
Secretary. 

PK  Doc  a4-319n  FUcd  12-6-14:  8:45  ami 
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(Docket  No.  TASS-1-56-002] 

Valero  Interstate  Transmission  Co.; 
Cttange  in  Rates  Pursuant  to 
Purctuwed  Gas  Cost  Adjustment 
Provisions 

Vlovember  30, 1984. 

Take  notice  that  on  November  20, 
1984,  Valero  Interstate  Transmission 
Company  ("Vitco")  tendered  the 
following  filings  containing  changes  in 
rates  pursuant  to  purchased  gas  cost 
adjustment  provisions: 
Substitute  Supplement  No.  46 


Schedule  A,  Substitute  Page  3  of  3  to 
FERC  Gas  Rate  Schedule  No.  1.  For 
Sale  of  Gas  by  Vitco  to  Natural  Gas 
Pipeline  Company  of  America: 
Substitute  Supplement  No.  126 
Schedule  A,  Substitute  Page  1-56  and 
Attachment  1,  Substitute  Page  1  of  5  to 
FERC  Gas  Rate  Schedule  No.  2.  For 
Sale  of  Gas  by  Vitco  to 
Transcontinental  Gas  Pipe  Line 
Corporation:  and 
Substitute  Supplement  No.  22 
Schedule  A.  Substitute  Page  27  of  27  to 
FERC  Gas  Rate  Schedule  No.  14,  For 
Sale  of  Gas  by  Vitco  to  El  Paso 
Natiiral  Gas  Company. 
Substitute  6th  Revised  Sheet  No.  14 
Schedule  A,  Substitute  Page  1  of  1  of 
Vitco  FERC  Gas  Rate  Schedule  T-1. 
Vitco  states  that  the  rates  stated  on 
each  of  the  substitute  rate  schedule 
supplements  (Exhibit  A)  and  Substitute 
6th  Revised  Sheet  No.  14  to  Rate 
Schedule  T-1  reflects  the  change  in 
purchased  gas  costs  based  on  the  six 
months  ended  August  31, 1984. 

Vitco  states  that  these  Substitute 
Supplements  and  Substitute  6th  Revised 
Sheet  No.  14  to  Rate  Schedule  T-1 
implement  a  tentative  agreement 
settlement  of  the  proposal  of 
Transcontinental  Gas  Pipe  Line 
Corporation  ('Transco")  in  Docket  No. 
CP84-183-000  to  abandon  the  purchase 
of  gas  from  Vitco.  As  a  part  of  the 
tentative  agreement,  Transco  will 
purchase  a  minimum  of  10  MMcf  per  day 
commencing  December  1, 1984  rather 
than  5  MMcf  per  day  reflected  in  Vitco's 
October  31, 1984  filing  in  this 
proceeding. 

Accordingly,  Substitute  Supplement 
No.  128  to  FERC  Gas  Rate  Schedule  2 
reflects  changes  resulting  from 
Transco's  agreement  to  purchase  10 
MMcf  per  day  rather  than  the  previously 
estimated  5  MMcf  per  day.  In  addition. 
Substitute  Supplement  No.  46  to  FERC 
Rate  Schedule  No.  1.  Substitute 
Supplement  No.  22  of  FERC  Gas  Rate 
Schedule  No.  14  and  Substitute  6th 
Revised  Sheet  No.  14  of  FERC  Rate 
Schedule  T-1  reflect  changes  resulting 
from  changes  in  gas  costs  charged  under 
Rate  Schedule  T-1  for  lost  and 
unaccounted  for  gas. 

The  change  in  rate  provided  in  Exhibit 
A  to  Substitute  Supplement  No.  48  to 
Rate  Schedule  No.  1  includes  a  decrease 
in  purchased  gas  costs  of  16.03c  per  Mcf 
and  a  negative  surcharge  of  31.60C  per 
Mcf.  The  change  in  rate  provided  in 
Exhibit  A  to  Substitute  Supplement  No. 
126  to  Rate  Schedule  No.  2  includes  a 
decrease  in  purchase  gas  costs  of  5.10< 
per  Mcf  and  a  surcharge  of  156.38<  per 
Mcf.  The  change  in  rate  provided  in 
Exhibit  A  to  Substitute  Supplement  No. 


22  to  Rate  Schedule  No.  14  includes  an 
increase  in  purchased  gas  costs  of  12.45< 
per  Mcf  and  a  surcharge  of  18.25i  per 
Mcf.  The  change  in  rate  provided  on 
Substitute  6th  Revised  Sheet  No.  14  to 
Rate  Schedule  T-1  includes  an  increase 
in  purchased  gas  cost  of  0.66t  per  Mcf 
and  a  negative  surcharge  of  14.73C  per 
Mcf.  The  surcharge  in  each  instance  is 
designed  to  eliminate  the  balance  in  the 
deferred  purchased  gas  cost  account. 

The  proposed  effective  date  for  the 
above  filings  is  December  1, 1984.  Vitco 
requests  a  waiver  of  any  Commission 
regulations  or  order  which  would 
prohibit  implementation  by  December  1, 
1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  384.211 
and  385.214].  All  such  petitions  or 
protest  should  be  filed  on  or  before 
December  7, 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Keniwth  F.  Plumii, 
Secretary. 

|FK  Doc.  •4-319ae  Filed  t2-«-M:  S:4S  am) 
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[Docket  I40.  OF85-59-000] 

E.  I.  du  Pont  de  Nemours  and  Co.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

December  3, 1984. 

On  October  29. 1984.  E.  I.  du  Pont  De 
Nemours  and  Company  (Applicant), 
1007  Market  Street,  Wilmington, 
Delaware  19898,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  9  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Natural  gas  will  be  the  primary  energy 
source  of  Applicant's  proposed  topping 
cycle  cogeneration  facility.  The  facility, 
which  will  have  a  power  production 
capacity  of  approximately  78 
megawatts,  will  be  located  at  the 
Applicant's  Sabine  River  Works  Plant  at 


jurisdictional  customers  and  interested 
State  Commissions, 


desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 


(uP&L)  submitted  for  filing  a  compliance 
report  pursuant  to  a  deficiency  notice 
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Orange.  Texas.  Heat  rejected  from  the 
combustion  turbine  will  be  recovered  in 
an  unfired  waste  heat  boiler.  Installation 
of  the  facility  vWll  begin  in  1985. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  Intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kemwtli  F.  Plumb. 
Secretary. 

|PR  Doc  14-31888  Filed  1Z-e-S4:  8:45  am) 
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(Docket  No.  QF85-78-0001 

Hammermlll  Paper  Co.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  A  Cogeneration  Facility 

December  3. 1984. 

On  November  6. 1984,  Hammermill 
Paper  Company  of  1540  East  Lake  Road. 
Erie,  Pennsylvania  16533  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  will  be  located  at 
Hammermill's  Oswego  plant  in  the  Qty 
of  Oswego,  Oswego  County,  New  York. 
The  facility  is  expected  to  commence 
operation  in  1987.  As  proposed,  the 
Oswego  facility  will  be  combined  cycle 
cogeneration  facility,  consisting  of:  One 
(1)  36  MW  combustion  turbine- 
generator  one  heat  recovery  boiler 
capable  of  producing  steam  from  the 
combustion  turbine  exhaust:  and  one  12 
MW  single  automatic  extracting 
condensing  steam  turbine-generator 
supplying  steam  to  meet  the  paper  mill 
process  requirements.  The  primary 
energy  source  will  be  natural  gas. 
supplemented  and  backed-up  by  No.  2 
distillate  fuel  oil. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 


Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  D.C 
20428,  in  accordance  with  rvdes  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb,    . 
Secretary. 

|FR  Doc  84-31  Wl  FiM  12-e-M:  MS  aii4 
MUMQ  cooc  «717-01-ll 

[Dockat  Na  QF8S-«5-000] 

Johna-ManvUle  Sales  Corp.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

December  3. 1984. 

On  November  1, 1984,  Johns-Manville 
Sales  Corporation  (Applicant)  200  North 
Main  Street,  Manville,  New  Jersey 
06835,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility,  located  at  Applicant's 
address  is  a  topping  cyck  cogeneration 
facility.  Originally  omsiructed  in  1912, 
the  facility  uses  natural  gas  as  the 
primary  energy  source  and  No.  0  Oil  is  a 
secondary  fuel.  The  power  production 
capacity  is  12.5  megawatts.  Three  steam 
turbine  generators,  two  backpressure 
and  one  extraction-condensing  units 
make  up  the  facility;  however,  only  one 
2.5  megawatt  backpressure  unit  is  used 
except  under  emergency  conditions. 
Steam  from  the  turbine  is  used  in  plant 
processes  and  heating  applications. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenxwlh  F.  Plumb. 
Secretary.  ' 

|FK  Doc  M-SUaS  PUad  U-S-M:  Ml  a4 
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(Docket  Na  QF85-64-000] 

Joyce  Engineering;  Application  for 
CommisskMi  Certification  of  Qualifying 
Statu*  of  a  Cogeneration  Facility 

December  3, 1984, 

On  October  31, 1964,  Joyce 
Engineering  (Applicant),  Box  256C 
Saxton.  Pennsylvania  16678,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  i  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Saxton. 
Pennsylvania.  The  facility  will  consist  of 
a  7.5  megawatt  steam  turbine  generator 
unit  frt>m  which  exhaust  steam  will  be 
used  to  dry  incoming  refuse  fuel.  The 
primary  energy  source  to  the  facility  will 
be  low  grade  coal  identified  by 
Applicant  as  refuse  coal.  Installation 
will  begin  in  January  1985. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practicie  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  P.  Plvish. 
Secretory. 

(Fit  Doc  84-n(n  Pltad  12-«-«4: 8:45  aal 
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Substitute  Supplement  No.  46 


tni^.  iiie  i;iiaii]$e  ui  rule  pruviueu  in 

Exhibit  A  to  Substitute  Supplement  No. 


megawaiis,  win  oe  locaiea  ai  me 
Applicant's  Sabine  River  Works  Plant  at 
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[Pro|wt  Na  7033-001] 

Beever  Power  Group  I,  Ltd.;  Surrender 
of  Preflminary  Permit 

December  4. 1984. 

Take  notice  that  Beaver  Power  Group 
L  Ltd.,  Permittee  for  the  Rock  Hill  Dam 
Project  No.  7033  has  requested  that  the 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  7033 
was  issued  on  October  7, 1983,  and 
would  have  expired  on  March  31, 1985. 
The  project  would  have  been  located  on 
the  Conestoga  River  near  the  Town  of 
Rockhill,  in  Lancaster  County, 
Pennsylvania. 

The  Permittee  filed  the  request  on 
October  31, 1984,  and  the  preliminary 
permit  for  Project  No.  7033  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  flrst  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 

Kamatb  F.  Phimb, 

Secretory. 

|FR  Doc  M-aoU  PIM  U-«-M;  kIS  am| 
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(Ooam  No.  CPt4-i8i-ooi] 

Columbia  Gas  Transmission  Corp^ 
Request  Under  Blanket  Authorization 

December  4, 1984. 

Take  notice  that  on  November  9, 1984, 
Columbia  Gas  Transmission 
Corporation  (Columbia],  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314.  filed  in  Docket  No. 
CP84-181-001  a  request  pursuant  to 
1 157.205  of  the  Commission's 
Regulations  under  the  Natiiral  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
continue  to  transport  natural  gas  on 
behalf  of  United  States  Gypsum 
Company  (U.S.  Gypsum)  under  the 
certihcate  issued  in  Docket  No.  CP83- 
78-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  staled  that  by  request  noticed  on 
January  13, 1984.  in  Docket  No.  CP84- 
181-000,  pursuant  to  the  prior  notice  and 
protest  procedure  set  forth  in  1 157.205 
of  the  Regulations.  Columbia  was 
authorized  to  transport  up  to  2.5  billion 
Btu  equivalent  of  natural  gas  per  day 


through  September  8, 1984,  to  U.S. 
Gypsum's  Baltimore,  Maryland,  plant. 

Columbia  now  proposes  to  continue 
the  above-described  transportation 
through  )une  30. 1985,  on  the  same  terms 
and  conditions  as  the  existing 
transportation  authority. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
nie  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  9  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  Hied  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  M-32013  FlM  M.«-M:  MSwd| 
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(Docket  No.  CPS5-94-000] 

Columliia  Gas  Transmission  Corp.; 
Application 

December  4, 1984. 

Take  notice  that  on  November  7, 1984, 
Colimibia  Gas  Transmission 
Corporation  (Applicant),  1700 
MacCorkle  Avenue.  SE.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP85-94-000,  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  sale  of  natural 
gas  to  a  new  wholesale  customer. 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore),  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Applicant  requests 
authorization  for  (1)  initiation  of  service 
to  Eastern  Shore  under  Rate  Schedule 
CDS  providing  for  a  contract  demand  of 
up  to  3,000  dt  equivalent  of  gas  per  day, 
and  under  Rate  Schedule  WS  providing 
for  a  maximum  daily  quantity  of  1,300  dt 
equivalent  of  gas  per  day,  and  a  winter 
contract  quantity  of  65,000  dt  equivalent 
of  gas.  to  be  effective  November  1. 1984 
or  such  later  date  as  the  Commission 
may  authorize  (2)  an  increase  in 
contract  demand  under  Rate  Schedule 
CDS  of  425  dt  equivalent  of  gas  per  day 


to  3.425  dt  equivalent  of  gas  per  day. 
and  an  increase  in  maximum  daily 
quantity  under  Rate  Schedule  WS  of  700 
dt  equivalent  of  gas  per  day  to  2.000  dt 
equivalent  to  gas  per  day,  and  an 
increase  in  winter  contract  quantity  of  : 
35.000  dt  equivalent  of  gas  to  100.000  dt 
equivalent  of  gas,  all  to  be  effective 
November  1. 1985.  and  (3)  the  use  of  an 
existing  interconnection  with  Eastern     -^ 
Shore  at  Chester  County.  Pennsylvania, 
for  the  delivery  point  of  the  proposed 
sales  volumes. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  28, 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
Rled  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  it 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a.grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecesary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-02014  nUd  ia-6-M:  •:4S  ami 
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(Docktt  Na  OP85-3-O00] 

Columbia  Gas  Transmission  Corp4 
Petition  for  Partial  Waiver  of 
Regulations  .   '• 

Issued:  December  3, 1984. 

On  October  15, 1984.  Columbia  Gas 
Transmission  Corporation  (Columbia) 
filed  a  petition  pursuant  to  Rule  207  *  of 
the  Rules  of  Practice  and  Procedure  of 
the  Federal  Energy  Regulatory 
Conmiission  (Commission)  for  a  partial 
waiver  of  S  271.1104(e)(3).«  The 
Commission's  regulation  found  at 
S  271.1104(e)(3)  »  implements  section  110 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA).* 

Columbia  seeks  a  waiver  or 
modification  of  Ihe  Commission's 
regulations  to  permit  Columbia  to  pay 
retroactive  section  110  allowances    .. 
beginning  after  verification  of  the 
producer  description  and  invoices  and 
ending  no  later  than  June  30. 1986.* 
Columbia  also  requests  the  Commission 
to  direct  all  producers  to  submit  the 
description  required  by  S  271.1104(f)(1) 
of  the  Commission's  regulations  to 
Columbia  by  December  31. 1984. 
Furthermore.  Columbia  wants  the 
Commission  to  reiterate  that  any  claim 
for  retroactive  section  110  allowances 
shall  be  disallowed  unless  the  required 
description  is  submitted  by  December 
31. 1984. 

Section  271.1104(e)(3)  requires  that 
payments  of  NGPA  section  110 
allowances  for  the  period  from  the   ' ' ' 
earlier  of  July  25, 1980  or  the  date  of  the 
seller's  application  to  March  7, 1983,  (the 
retroactive  period)  be  made  over  the 
period  beginning  March  7, 1983,  and 
ending  December  31, 1984.  in  equal 
installments  to  the  extent  practicable. 
However,  Columbia  has  been  unable  to 
prorate  its  payments  of  retroactive 
section  110  allowances  over  the  above 
period  contemplated  by  Order  No.  94-A. 

Columbia  states  that  its  experience 
regarding  seciton  110  claims  has  been 
similar  to  that  of  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  as 
described  in  its  Petition  for  Partial 
Waiver  of  Regulations  filed  in  Docket 
Na  GP84-53-000."  Columbia  states  that 


■18  CFR  385.207  (1984). 
.  *18CFR  271.1104(e)(3)  (1964). 

*  See  Order  No.  94-A.  22  FERC 1  61.055  (1963). 

*  IS  VS.C.  3301-3422  (1982). 

*  Columbia  teeki  the  auttiorlty  to  extend  l>eyond 
this  date  for  paying  (uch  claimt  or  the  right  to 
refuM  to  make  auch  payment  In  the  event  producer* 
fail  to  cooperate. 

*  Notice  laaued  September  25. 1984. 


it  like  Transco,  has  been  reviewing  data 
submitted  by  producers  since  the  spring 
of  1983.  and  that  it  is  an  overwhelming 
task.  Furthermore.  Columbia  has  found 
much  of  the  data  submitted  was 
deficient  or  required  additional 
information. 

Columbia  submits  that  its  review  and 
veriRcation  of  submitted  data  is  further 
complicated  by  Columbia's  use  of  the 
dry  Btu  method  ''  in  its  gas  purchasing 
practices  during  this  period. 

In  light  of  the  decision  in  Interstate 
Natural  Gaa  Association  of  America  v. 
FERC.  716  F.  2d  1  (D.C.  Cir.  1983)  and 
the  Commission's  recent  order 
establishing  Btu  refund  procedures.* 
Columbia  has  revised  its  records  to 
reflect  purchased  gas  quantities  on  a 
saturated  basis.  Additionally.  Columbia 
has  received  and  continues  to  receive 
producer  descriptions  through  the  period 
of  March  1983  through  September.  1984. 
and  Columbia  believes  it  will  continue 
to  receive  such  descriptions  throughout 
1984. 

Any  person  desiring  to  be  heard  or  to 
protest  Columbia's  Rling  should  file 
writhin  15  days  after  notice  is  published 
in  the  Federal  Register,  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20436,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  Rules  211  or  214  of  the 
Commission's  Rules.  All  protests  filed 
will  be  considered  but  will  not  make  the 
protestants  parties  to  this  proceeding. 
Kaoneth  F.  Plumb. 
Secretary. 

|FR  Doc  S4-San5  Filwi  IZ-e-M;  fe4t  am) 
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IPreieet  Na  5768-002] 

Commonwealth  of  Pennsylvania, 
Department  of  Environmental 
Resources;  SurrerKler  of  Exemption 

December  4, 1984. 

Take  notice  that  the  Commonwealth 
of  Permsylvania  Department  of 
Environmental  Resources.  Exemptee  for 
the  Little  Pine  Creek  Project  No.  5768, 
has  requested  that  its  exemption  be 
terminated.  The  order  granting 
exemption  for  Project  No.  5768  was 
issued  on  July  20. 1984.  The  project 
would  have  been  located  on  the  Little 
Pine  Creek,  in  Lycoming  County, 
Pennsylvania.  Exemptee  has  not  started 
project  construction. 


*  Order  No.  93.  FERC  StaU.  8  Reg*.  1  30.172 
(198(4. 

•  Order  Na  386.  Docket  No.  RM84-6-00a  28  FERC 
161.739. 


The  Exemptee  filed  the  request  on 
October  29, 1984,  and  the  Exemption 
from  Licensing  for  Project  No.  5768  shall 
remain  in  effect  through  the  thirtieth  day 
after  issuance  of  this  notice  unless  that 
day  is  a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  Exemption  from  Licensing  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site 
may  be  filed  on  the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  M-Sana  Piled  12-e-M:  k48  *■) 
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{Docket  Na  ESt5-17-000] 
Consumers  Power  Co.;  Application 

Decemt>er  4. 1984. 

Take  notice  tfiat  on  November  23. 

1984.  Consumers  Power  Company 
(Applicant)  filed  its  application  pursuant 
to  section  204  of  the  Federal  Power  Act. 
seeking  authority  to  issue  up  to 
$855,000,000  in  short-term  debt 
including,  but  not  limited  to.  notes, 
drafts,  debentures  and  commercial 
paper,  and  to  enter  into  certain 
construction  financing  arrangements 
with  special  purpose  corporations.  The 
construction  financing  arrangements 
would  be  used  to  finance  various  Items 
of  Property  intended  to  be  used  in  the 
operation  of  Consumers  Power's 
business.  The  issuances  of  the  notes, 
drafts,  debentures  and  commercial 
paper  would  be  issued  from  time  to 
time,  until  and  including  December  31. 

1985.  with  maturities  of  364  days  or  less. 
The  authority  to  enter  into  the 
construction  facility  arrangements 
would  commence  with  the  expiration  of 
the  authority  granted  in  FederaLEnergy 
Regulatory  Commission  Docket  Nos. 
ES84-56-000  and  ES84-71-000  and 
would  terminate  364  days  thereafter. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
December  28, 1984.  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C  204^  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Persons  ivishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  anyhearing  therein  must 
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file  motions  to  intervene  in  accordance 

with  the  Commission's  rules.  The 

AppUcation  is  on  file  with  the 

Commission  and  available  for  public 

inspection. 

KMMtk  F.  Phimb, 

Secretary. 
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[Doclwt  No.  CP85-«»-000] 

Eastern  Shore  Natural  Gas  Co.; 
Application 

December  4, 1984. 

Take  notice  that  on  November  6, 1984, 
Eastern  Shore  Natural  Gas  Company 
(Applicant).  P.O.  Box  615,  Dover, 
Delaware  19903-0615,  filed  in  Docket 
No.  CP85-88-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authohxing 
Applicant  to  provide  additioaal  firm 
,  contract  demand  service  to  several  of  its 
existing  customers,  initiate  firm  storage 
service  under  two  new  rate  schedules  to 
several  of  its  existing  customers, 
construct  and  operate  certain  new 
pipeline  and  compressor  facilities 
required  to  provide  the  additional  firm 
sales  and  storage  service,  reduce  its 
currently  authorized  firm  sales  service 
to  StauHer  Chemical  Company  from 
3,600  dt  equivalent  of  gas  per  day  to 
2,800  dt  equivalent  of  gas  per  day,  and 
to  increase  interruptibie  service  to 
several  of  its  existing  customers,  aU  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  requests  authorization  to 
increase  the  firm  contract  demand 
service  to  several  of  its  existing 
jurisdictional  customers  and  to  one 
direct  sale  customer  in  the  following 
amounts: 
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Applicant  further  requests 
authorization  to  render  firm  storage 
service  to  the  following  customers  which 
have  indicated  a  desire  to  enter  into 
service  agreements  under  two  proposed 
initial  rate  schedules;  the  Leidy  storage 


service  (LSS)  and  the  Columbia  winter 
service  (CWS): 

Rate  Schedule  LSS 

lEflMtlM  Nml  1.  19541 
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Applicant  states  that  the  LSS  storage 
service  would  be  provided  pursuant  to 
an  underlying  storage  service  provided 
to  Applicant  by  Transcontinental  Gas 
Pipe  Line  Corporation  under  authority 
granted  by  the  Commission  on  October 
3, 1964.  in  Docket  No.  CP84-335-000.  The 
terms  and  conditions  pertaining  to  this 
service  are  set  forth  in  Applicant's  pro 
forma  Form  of  Service  Agreement  and 
Rate  Schedule  LSS  included  as  Exhibit  P 
of  the  application. 

It  is  indicated  that  the  CWS  storage 
service  would  be  provided  by  Applicant 
pursuant  to  an  underlying  storage 
service  proposed  under  Columbia  Gas 
Transmission  Corporation's  (Columbia) 
Rate  Schedule  WS  pending  the 
Commission's  action  in  Docket  No. 
CP85-94-000.  The  terms  and  conditions 
pertaining  to  this  service  are  set  forth  in 
Applicant's  pro  forma  Form  of  Service 
Agreement  and  Rate  Schedule  CWS 
included  in  Exhibit  P  of  the  appUcation. 

Applicant  also  requests  authorization 
to  construct  and  operate  new  pipehne 
and  compressor  facilities  required  to 
accommodate  the  increased  contract 
demand  and  firm  storage  service 
requested  by  its  customers  to  become 
effective  November  1, 1984,  and 
November  1, 1985.  Applicant  states  that 
it  reqxiires  the  construction  and 
installation  of  8.1  miles  of  12-inch  loop 
line  on  its  existing  8-inch  Parkersburg 
(Pennsylvania)  Line;  QJO  miles  of  10-inch 
loop  line  on  its  existing  6-inch  line  south 
of  Felton,  Delaware,  and  a  compressor 
station  0.6  mile  south  of  Applicant's 


existing  interconnection  with  Columbia, 
located  at  Daleville.  Pennsylvania,  to 
serve  increased  requirements  for  the 
coming  1984-1965  winter  season. 
Applicant  submits  that  the  compressor  ' 
station  would  be  tied  into  the 
interconnection  with  3,200  feet  of  12- 
inch  line  and  would  Include  two  360- 
horsepower  units,  one  of  which  would 
be  a  back-up  unit  Applicant  states  that 
the  estimated  cost  of  these  facilities 
would  be  approximately  $4,305,436  and 
would  be  financed  initially  by  internally 
generated  funds  together  with  short- 
term  notes. 

To  serve  the  addibonal  firm  contract 
demand  and  storage  service 
requirements  requested  for  the  1985- 
1986  winter  season.  Applicant  requests 
authorization  to  construct  and  operate 
1.55  miles  of  12-inch  loop  line  on  its 
existing  8-inch  Parkersburg  Line  and 
2.55  miles  of  10-inch  loop  line  on  its 
existing  e-inch  line  south  of  Felton,    • 
Delaware.  Applicant  states  that  the 
estimated  costs  of  these  facilities  would 
be  approximately  $624,161  also  to  be 
financed  initially  by  internally 
generated  funds  together  with  short- 
term  notes. 

Applicant  further  requests 
authorization  to  reduce  the  contract 
demand  of  Stauffer  Chemical  Company, 
a  direct  sales  customer,  fit)m  3,600  dt 
equivalent  of  gas  per  day  to  2,800  dt 
equivalent  of  gas  per  day. 

Lastly.  Applicant  requests 
authorization  to  increase  the  level  of 
interruptibie  gas  service  for  four  of  its 
direct  sale  customers  shown  below. 
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Applicant  states  that  no  additional 
facilities  would  be  required  to  render 
the  increased  interruptibie  service  at  the 
proposed  increased  levels,  with  the 
exception  of  an  additional  meter  at  the 
Getty  refining  complex.  Applicant 
requests  authority  to  install  and  operate 
this  additional  meter  as  needed  at  an 
estimated  cost  of  $10,000. 

Applicant  indicates  that  the  -  ■■* 

additional  interruptibie  sales  proposed 
would  have  no  impact  upon  Applicant's 
curtailment  plan  and  indvde  no  new 


*  Notice  iHued  September  25, 1964. 


'  unier  no.  sum,  uqchbi  no.  ■unov-o-.uuu,  a>  rcj\v^ 
161,739. 


as  a  party  in  anyhearing  therein  must 
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high-priority  or  essential  agricultural 
uses,  as  defined  in  the  Natural  Gas 
Policy  Act  of  197a 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  26, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  othewise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F,  Plumb, 
Secretary. 

(PR  Doc  94-32018  Filed  ll-«-M^  9.-45  ami 
BNXINO  COOe  9717-01-M 

IDocket  No.  ES8S-1S-000] 

Tt>e  Kansas  Power  and  Light  C04 
Application 

Deceml>er  4, 1984. 

Take  notice  that  on  December  23. 
1984.  The  Kansas  Power  and  Light 
Company  (Applicant)  filed  an 
application  seeking  authority  pursuant 
to  section  204  of  the  Federal  Power  Act 
to  issue  up  to  $120,000,000  in  the 
aggregate  principal  amount  of  short-term 
unsecured  Promissory  Notes  on  or 


before  January  31. 1986,  with  a  final 
maturity  date  of  not  later  than  January 
31. 1987. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
December  24. 1984.  file  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti^et  NE.,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214),  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  motions  to  intervene  in  accordance 
with  the  Commission's  rules.  The 
Application  is  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  64-^2019  Tiled  12-4-M:  6.4S  am) 
HUNM  COOC  9717-01-11 

[Oocfcat  Na  CPS5-91-000] 

Northern  Natural  Qas  Co.,  Division  of 
IntsrNorth,  Ine^  AppUcation 

December  4. 1984. 

Take  notice  that  on  November  6, 1984. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth  Inc.  (Northern), 
2223  Dodge  Street  Omaha,  Nebraska 
66102,  filed  in  Docket  No.  CP85-91-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  reduction  of  firm 
entitlement  of  its  utility  customer,  Iowa 
Gas  Company  (Iowa  Gas),  succsssor  to 
the  operations  of  Iowa  Power  and  Light 
Company,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  contends  that  Iowa  Gas 
does  not  wish  to  renew  its  service 
agreement  for  6,545  Mcf  per  day  of 
contract  demand  upon  the  expiration, 
which  is  October  27, 1985.  Iowa  Gas 
notified  Northern  of  such  intention  of 
April  27, 1984,  it  is  indicated.  Northern 
also  states  that  upon  termination  of  the 
service  agreement  available  gas  supply 
is  sufficient  for  Iowa  Gas  to  continue 
meeting  its  requirements. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  28, 1984,  file  with  the  Federal 


Energy  Regulatory  Commission. 
Washington.  D.C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.  214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules, 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiciton  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natiu-al  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  oUierwise  advised,  it  wiU  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phonb, 
Secretary. 

[FR  Doc  •4-32020  Filad  llr*-M.  •.■46ui4 
■tLLMQ  COM  8717-01-M 


IDocfcat  Na  Esas-ie-ooo] 

PadfiCorp  diuL  Pacific  Power  &  Light 
Co.;  AppNeation 

Deceint>er  4, 1964. 

Take  notice  that  on  November  20, 
1984.  PcifiCorp  dba  Pacific  Power  & 
Light  Company  (Pacific)  filed  its 
application  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  an  order  (1)  Authorizing  Pacific 
to  enter  into  interest  payment  exchanges 
to  reduce  its  exposure  to  fluctuations  in 
interest  rates  rising  from  a  group  of 
taxable  and  tax-exempt  floating  rate 
obligations  outstanding  or  to  be 
outstanding,  as  previously  authorized  by 


t^*%^^*M%  m^^Am 


F»» 


initial  rate  •cbedules;  the  Leidy  storage        station  0.6  mile  south  of  Applicant's 


curtailment  plan  and  indvde  no  new 
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the  Commission  in  the  amount  of 
$791,500,000  and  (2)  exempting  the 
transactions  proposed  from  the 
Commission's  competitive  bidding 
requirements 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
December  20, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NK.  Washington, 
D.C.  20428.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  protesU  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  motions  to  intervene  in  accordance 
with  the  Commission's  rules.  The 
Application  is  on  fde  with  the 
Commission  and  available  for  public 
inspection. 
KaoMth  F.  Ptumb. 
Secretary. 

IFR  Doc.  M-32a»  PiM  U-«-M:  fttf  mM 

■ajjNQ  cow  STir-oi-ii 


[Dedrnt  No.  CP«5-«»-000) 

Panhandle  Eastern  Pipe  Line  Co; 
Request  Under  Blanket  Authorization 

December  4. 1SB4. 

Take  notice  that  on  October  26. 1984. 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  P.O.  Box  1642,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP85- 
66-000  a  request  pursuant  to  5  157.205  of 
the  Commission's  Regulations  imder  the 
Natural  Gas  Act  (148  CFR  157.205)  for 
authority  to  transport  natural  gas  on 
behalf  of  a  qualified  end-user  under  the 
certificate  issued  in  Docket  No.  CP83- 
83-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Applicant  proposes  to  transport  gas 
on  behalf  of  Sohio  Chemical  Company 
(Sohio)  pursuant  to  a  transportation 
agreement  dated  August  14, 1984,  as 
amended  August  31, 1984,  and  October 
12, 1984,  between  Sohio  and  Applicant 
(agreement)  which  agreement  provides 
for  Applicant  to  receive  a  transportation 
quantity  of  up  to  30,000  Mcf  of  gas  per 
day  on  an  intemiptible  basis  at  existing 
points  of  interconnection  between 
Applicant  and  Union  Texas  Products 
Corporation  in  Major  and  Kingfisher 
Counties,  Oklahoma.  Applicant  states 


that  it  would  then  transport  and 
redeliver  such  gas,  less  a  four  percent 
reduction  for  fuel,  to  ANR  Pipeline 
Company  (ANR)  in  Defiance  County, 
Ohio,  which  in  turn  would  make 
ultimate  delivery  to  Sohio  to  be  used  in 
the  manufacture  of  anhydrous  ammonia 
at  Sohio's  chemical  plant  in  Lima,  Ohio. 

It  is  stated  that  the  term  of  the 
authorization  would  be  from  the  date 
automatic  authorization  expires  until  the 
earlier  of:  (1)  Eighteen  months  from  the 
effective  date  of  the  agreement,  (2) 
termination  of  authorization  as  provided 
by  Subpart  F  of  Part  157  of  the 
Regulations,  or  (3)  termination  of  the 
agreement  by  either  of  the  parties. 

It  is  stated  that  the  Applicant  would 
charge  Sohio  39  cents  per  Mcf  of  gas 
transportated  pursuant  to  Applicant's 
Rate  Schedule  AlC  filed  with  the 
Commission  in  Docket  No.  RP84-20. 
Furthermore,  Applicant  states  that  an 
added  incentive  charge  of  2.50  cents  per 
Mcf  would  also  be  charged. 

Applicant  also  states  that  it  seeks 
"flexible  authority"  to  add  or  delete 
sources  of  supply  or  receipt  of  points,  if 
such  altered  service  is  on  behalf  of  the 
same  end-user,  at  the  same  end-user 
location,  within  the  maximum  daily  and 
annual  volumes,  and  under  the  same 
terms  and  conditions  authorized  for  the 
basic  service. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant  to 
section  7  of  the  Natural  Gas  Act. 
Kenneth  F.  Phimb, 
Secretary. 

IFK  Doc  M-UKZ  Filed  U-S-M;  •:4S  ui| 
■•LUNQ  COOe  S717-01-«i 


(Docket  No.  CP85-«»-000] 

Southern  Natural  Gaa  Co;  Application 

December  4. 1984. 

Take  notice  that  on  November  1, 1984. 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563.  Birmingham. 
Alabama  35202  filed  in  Docket  No. 


CP85-63-000  an  application  pursuapt  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Southern  to 
exchange  natural  gas  with  ARCO  Oil 
and  Gas  Company  (ARCO),  all  as  more 
fully  set  forth  in  the  application/petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  desires  to  make  up  to  75  Mcf 
of  natural  gas  per  day  available  to 
ARCO  for  ARCO's  use  in  start-up  and 
other  operating  procedures  on  ARCO's 
Matagorda  Island  Block  703,  offshore 
Texas,  platform  (Platform)  on  an  as 
needed  basis.  Southern  states  that  it 
would  not  charge  ARCO  for  the 
quantities  of  gas  used  by  ARCO.  ARCO 
would,  instead,  pursuant  to  the  terms  of 
a  letter  agreement  regarding  the 
proposed  service  between  Southern  and 
ARCO,  exchange  a  thermally  equivalent 
quantity  of  gas  within  30  days  of  the 
receipt  of  gas  at  the  Platform  or  other 
mutually  agreeable  point. 

Southern  further  states  that  it  would 
not  be  required  to  install  any  additional 
facilities  to  perform  the  proposed 
service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  26, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20428,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 


unsecured  Promissory  Notes  on  or  December  28, 1984.  file  with  the  Federal       outstanding,  as  previously  authorized  by 


believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary.  , 

IFK  Doc  M-a2U23  Filed  12-e-M;  S:4S  am) 
■aUNQ  CODE  (717-01-M 

[Doclcet  No.  CP85-93-0001 

Tennessee  Gas  Pipeline  Co^  a  Division 
of  Tenneco  Inc.;  Request  Under 
Blanket  Authorization 

December  4. 1984. 

Take  notice  that  on  November  7. 1984. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511.  Houston.  Texas  77001. 
filed  in  Docket  No  CP85-93-000  a 
request  pursuant  to  ( 157.205  of  the 
Regulation  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Phillips 
Petroleum  Company  (Phillips)  under  the 
certificate  issued  in  Docket  No.  CP82- 
413-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  transport  up  to 
30,000  Mcf  of  natural  gas  per  day  for 
Phillips  through  June  30, 1985,  unless  the 
Commission  authorizes  an  extension  of 
service  pursuant  to  9 157.209(e)  in  which 
event  Tennessee  proposes  that  this 
service  for  Phillips  be  concurrent  with 
any  such  extension.  Tennessee  states 
that  the  gas  to  be  transported  would  be: 
(1)  Produced  from  rescr\'ps  owned  and 
developed  by  Phillips  in  the  West 
Bastian  Bay  Field,  Plaquemines  Parish, 
Louisiana,  and  (2)  purchased  by  Phillips 
from  Tee  Oil  Inc..  et  al.  (Tee),  in  the  Bell 
City  Field,  Calcasieu  Paribli.  I.ouisi.-na. 
It  is  further  stated  that  the  gas  would  be 
used  for  boiler  fuel  and  process  Tiniaces 
at  Phillips'  Sweeny  Renrery  locifed  in 
Brazoria  County,  Texas. 

Tennessee  states  it  would  transport 
the  Bastian  Bay  Field  volumes  from  a 
point  of  receipt  located  at  Tennessee's 
existing  facilities  in  the  Bastian  Bay 
Field  and  that  it  would  transport  the  Bell 
City  Field  volumes  from  a  point  of 
receipt  located  at  the  tailgate  of  the  Lear 
Petroleum  Plant  in  Calcasieu  Parish, 
Louisiana.  Tennessee  proposes  to 
transport  volumes  from  these  receipt 
point  and  deliver  a  thermally  equivalent 
quantity  of  gas,  less  volumes  for  system 
fuel  and  uses  and  gas  lost  and 
unaccounted  for,  to  Channel  Industries 
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Gas  Company  (Channel),  for  the  account 
of  Phillips,  at  the  existing  point  of 
interconnection  between  the  facilities  of 
Tennessee  and  Channel  at  Sabine, 
Newton  County,  Texas.  Channel  would 
then  transport  and  deliver  the  gas  to 
Phillips'  Sweeny  Refinery. 

For  this  transportation  Tennessee 
states  it  would  charge  Phillips  7.02  cents 
per  Mcf  for  gas  received  from  the  Bell 
City  point  and  17.14  cents  per  Mcf  for 
gas  received  from  the  Bastian  Bay  point. 
Additionally,  it  is  explained  that  Phillips 
would  pay  "Tennessee  the  Gas  Research 
Institute  surcharge  of  1.25  cents  per  Mcf 
of  gas  delivered,  and  Phillips  would 
provide  Tennessee  a  daily  volume  of  gas 
for  Tennessee's  system  fuel  and  uses 
and  gas  lost  and  unaccounted  for  equal 
to  1.2  percent  of  the  volume  received  at 
the  Bell  City  point  and  1.32  percent  of 
the  volume  received  at  the  Bastian  Bay 
point.  Furthermore,  Tennessee  states  it 
would  charge  Phillips  an  added 
incentive  charge  of  5.00  cents  per  million 
Btu. 

Tennessee  further  requests  flexible 
authority  to  add  and/or  delete  sources 
of  gas.  and  add  and/or  delete  receipt 
and/or  delivery  points  upon  mutual 
agreement  of  the  parties  and  agrees  to 
comply  with  certain  filing  requirements 
in  implementing  these  changes. 
Following  the  addition  or  deletion  of 
any  gas  suppliers  or  receipt  or  delivery 
points,  Tennessee  proposes  to  file  the 
following  information  with  the 
Commission  within  30  days  following 
the  implementation  of  such  charges: 

1.  A  copy  of  the  gas  purchase 
contract; 

2.  A  statement  as  to  whether  the 
supply  is  attributable  to  gas  under 
contract  to  or  released  by  a  pipeline  or 
distributor,  and  if  so,  identification  of 
the  parties  and  specification  of  the 
current  contract  price: 

3.  A  statement  of  the  Natural  Gas 
Policy  Act  of  1978  (NGP.A)  pricing 
categories  of  the  added  supply,  if 
released  gas,  and  the  volumes 
attributable  to  each  category: 

4.  A  statement  that  the  gas  is  not 
committed  or  dedicated  within  the 
meaning  of  NGPA  section  2(18); 

5.  The  location  of  the  Tennessee 
receipt  or  delivery  points  being  added  or 
deleted,  and  the  appropriate 
transportation  rate  changes  resulting 
from  such  additon(s)  or  deletion(s)  and 
the  identity  of  the  seller. 

6.  The  information  required  by 

§  157.209(c)(l)(ix)  of  the  Commission's 
Regulations  in  the  event  an  intermediary 
participates  in  the  transaction  between 
the  seller  and  Phillips:  and 

7.  The  identity  of  any  other  pipeline 
involved  in  the  transportation. 


Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  \  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Phimb. 
Secretary. 

(FR  Doc  M-saoe4  rowi  ta-6-Mi  *»  •■4 
aojjNa  coot  ariT-ai-M 


[Docket  No.  CPS5-108-000) 

Tennessee  Gas  Pipeline  Co^  a  Division 
of  Tenneco  Inc;  Application 

December  4, 1984. 

Take  notice  that  on  November  13, 
1984,  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP85-108-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  a  new  offshore  gathering 
system  located  in  the  offshore  Texas 
area,  all  as  more  fully  set  forth  in  the 
applicatioin  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

Tennessee  proposes  to  construct  and 
operate  the  Texas  Offshore  Pipeline 
System  (TOPS),  consisting  of  the 
following  facilities: 

•  65  miles  of  24-inch  pipeline 
extending  from  Tennessee's  mainline 
system  in  Refugio  County,  Texas,  to 
Mustang  Island  Area  Block  847,  offshore 
Texas. 

•  15.6  miles  of  12-inch  pipeline  from 
Mustang  Island  Block  847  to  Mustang 
Island  Block  A-31. 

•  15.0  miles  of  10-inch  pipeline  from 
Mustang  Island  Block  847  to  Mustang 
Island  887. 

•  14.1  miles  of  12-inch  pipeline  from 
Mustang  Island  Block  749  to  Mustang 
Island  Block  768. 

Tennessee  states  that  the  proposed 
facilities  are  required  to  attach  reserves 
in  at  least  21  offshore  blocks  in  the 
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North  Padre  and  Mustang  Island  Areas 
of  offshore  Texas  in  which  Tenneco  Oil 
Company  (TOC).  Amoco  Production 
Company  (Amoco),  Pennzoil  Producing 
Company  (Pennzoil),  and  Gulf  Oil 
Company  have  interests.  It  is  stated  that 
Tennessee  and  TOC  have  entered  into  a 
letter  of  intent  whereby  gas  produced 
from  TOCs  leases  would  be  committed 
to  transportation  in  TOPS.  It  is  further 
stated  that  Tennessee  is  negotiating 
with  Pennzoil  and  Amoco  for  their 
leasehold  interests  in  the  subject  blocks. 

Tennessee  estimates  that  the  21 
blocks  contain  proven  and  potential 
reserves  of  654.700,000  Mcf  of  gas  with  a 
maximum  deliverability  of  291,900  Mcf 
per  day.  The  proposed  facilities,  it  is 
indicated,  are  designed  with  a  maximum 
capacity  of  400,000  Mcf  per  day.  The 
estimated  cost  of  the  system,  it  is 
explained,  is  $86,481,000  and  the 
facilities  would  be  ready  for  service 
during  the  1985-1986  winter  heating 
season.  Tennessee  states  that  it  would 
finance  the  estimated  cost  of  faciUties 
initially  from  general  funds  and/or 
borrowing  under  its  revolving  credit 
agreement. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  26, 1984,  Tile  with  the  Federal 
Energy  Regulatory  Conunission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Conunission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 


believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|F1t  Doc  M-azQZS  FiM  1Z-6-M;  •:4S  iml 
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[Docket  No.  CI85-95-000] 

Tenngasco  Exchange  Corp.,; 
Application  for  Umlted-Term 
Transportation  Authority  Under  Part 
284  of  the  Commission 't  Regulations 
for  Transactions  Requiring  Prior 
Approval  and  Request  for  Expedition 

December  3, 1964. 

Take  notice  that  on  November  21, 
1984,  Tenngasco  Exchange  Corporation 
(TGX)  filed  an  Application  pursuant  to 
18  CFR  Sections  284.5,  284.107,  284.127 
and  Part  284,  Subpart  G  of  the 
Commission  Regulations  (18  CFR  Part 
284,  Subpart  G).  requesting  issuance  of 
limited-term  (1  year)  transportation 
authority  for  participating  interstate 
pipelines,  intrastate  pipelines  and  local 
distribution  companies  (participating 
pipelines)  transporting  gas  on  behalf  of 
interstate  pipelines,  intrastate  pipelines 
and  local  distribution  companies  as 
more  fully  described  in  the  application 
which  is  on  file  with  the  Conunission 
and  open  for  public  inspection. 
Applicant  also  requests  expedited 
consideration  of  the  approval  and 
authorizations  sought  in  the  Application. 

Applicant  states  that  on  October  24, 
1984,  TGX  announced  the  initiation  of  a 
posted  price  program  for  spot  purchases 
of  natural  gas  ("the  Exchange").  The 
Exchange  has  as  its  general  purpose  the 
creation  of  an  additional  spot  market  for 
natural  gas.  This  new  spot  market  is 
available  to  producers  with  shut-in  or 
curtailed  natural  gas  who  have  been 
unable  to  access  existing  marketing 
programs  (including  special  marketing 
programs  (SMPs)  authorized  by  the 
Commission).  The  new  market  will 
make  more  natural  gas  available  to 
existing  spot  market  customers  and  will 
allow  new  gas  markets  to  develop. 

TGX  will  purchase  and  resell  only 
that  natural  gas  which  is  not  within  the 
Commission's  Natural  Gas  Act 
jurisdiction  by  virtue  of  section  601(a)(1) 
of  the  Natural  Gas  Policy  Act  (NGPA), 
without  regard  to  its  contractual 
commitment  status.  Natural  gas 
purchased  and  resold  by  TGX  will  be 
transported  by  interstate  pipelines, 
intrastate  pipelines,  and  local 


distribution  companies,  including 
"Hinshaw"  pipelines.  Supply 
availability,  demand  requirements,  and 
available  capacity  in  transporting 
pipelines  will  be  continually  monitored 
by  the  Exchange  to  assure  maximum 
takes  from  participating  producers  on  an 
equitable  basis  and  a  stable  and  secure 
supply  to  the  purchasers  at  the  lowest 
possible  price. 

In  order  to  realize  this  goal.  TGX 
proposes  to  enter  into  blanket 
transportation  agreements  satisfying  the 
requirements  of  Part  284  of  the 
Commission's  regulations  with 
participating  pipelines.  The  decision  to 
participate  is  fully  voluntary  by  both 
participating  pipelines  and  the  interstate 
pipelines,  intrastate  pipelines  and  local 
distribution  companies  on  whose  behalf 
the  gas  is  to  be  transported. 

In  this  connection.  TGX  has  the 
capability  of  identifying  available 
capacity  on  numerous  pipeline  systems 
on  a  daily  and  even  hourly  basis, 
matching  wellhead  volumes  to  net  back 
prices  and  tariff  charges  to  provide  the 
lowest  redelivered  price  of  natural  gas 
to  spot  sales  customers.  Present 
regulatory  authority,  and  traditional 
administration  of  sales,  purchase  and 
transportation  contracts  hamper  the 
operational  efficiency  of  the  Exchange. 
However,  if  the  authority  requested 
herein  is  granted  and  TGX  is  able  to 
enter  into  blanket  agreements  with 
participating  pipelines,  TGX  will  be 
better  able  to  match  supply  with 
demand  at  market  clearing  prices. 

TGX  requests  that  the  Commission 
authorize  participating  interstate  and 
intrasate  pipelines  to  transport  gas  on 
behalf  of  those  interstate  pipelines, 
intrastate  pipelines  and  local 
distribution  companies  who  will 
purchase  gas  from  TGX  which  is 
intended  for  use  other  than  as  system 
supply.  This  authorization  will  allow  the 
Exchange  to  operate  at  its  greatest 
efficiency. 

The  authorization  requested  is  a  very 
limited  one,  it  is  asserted,  since  full 
authorization  already  exists  for  such 
transportation  for  system  supply  for 
resale.  Tenngasco  simply  seeks 
programmatic  authority  for  such 
transportation  in  those  instances  where 
the  Commission's  prior  approval  is 
required  under  its  section  311 
regulations. 

The  current  regulations  under  18  CFR 
Part  284  impose  reporting  requirements 
upon  transporting  pipelines.  However, 
because  of  the  nature  of  the  Exchange, 
and  the  dynamic  nature  of  the 
arrangements  required  to  effect  its 
greatest  efficiencies,  it  would  be 
burdensome  for  the  participating 
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pipelines  to  monitor  all  of  the 
transactions.  ISqually,  the  monitoring 
burden  imposed  upon  the  Commission 
and  its  Staff  would  be  significantly 
increased.  In  contrast,  the  burden  upon 
both  the  pipeline  and  the  Commission 
and  its  Staff  would  be  significantly 
reduced  by  allowing  TGX  to  assume  the 
responsibility  for  and  burden  of 
compliance  with  the  reporting 
requirements  otherwise  imposed  on  the 
transporting  pipelines. 

TGX  therefore  requests  that  the 
Commission  waive  the  reporting 
requirements  imposed  upon  those 
pipelines  for  whom  TGX  assumes  the 
reporting  obligation  imposed  under  18 
CFR  Part  284  for  transportation  of 
Exchange  gas.  This  waiver  is  requested 
as  to  transportation  of  Exchange  gas 
whether  authorized  by  this  application 
or  by  self-implementing  transactions 
undertaken  as  to  TGX  volumes  under  . 
Part  284. 

In  addition,  TGX  requests  waiver  of 
the  48-hour  reporting  requirements  upon 
commencement  of  transportation  by  any 
pipeline  of  TGX  volumes  on  behalf  of  an 
interstate  pipeline,  intrastate  pipeline  or 
local  distribution  company.  TGX  would 
file  the  initial  full  report  required  by  the 
regulations  of  any  transporting  pipeline, 
this  report  would  provide  the 
Commission  with  all  the  information 
required  by  current  rules,  allowing  it  to 
maintain  its  regulatory  monitoring. 

Finally,  TGX  would  emphasize  what 
is  not  being  sought  here.  No  Commission 
mandated  scheme  of  contract  carriage 
or  market  access  is  sought  by  TGX.  A 
decision  by  an  interstate  pipeline, 
intrastate  pipeline  or  local  distribution 
company  to  have  gas  transported  on  its 
behalf,  or  to  provide  transportation 
services  as  a  participating  pipeline,  is 
purely  voluntary.  Rather,  what  TGX 
here  seeks  io  to  remove  any  unnecessary 
regulatory  impediments  in  order  to 
provide  an  opportunity  for  full 
implementation  of  the  Exchange  as  an 
alternative  market  ordering  program.  In 
this  connection,  TGX  requests  that  the 
Commission  limit  the  authority  issued  to 
a  term  of  twelve  months  following  the 
date  such  authority  becomes  effective. 
In  this  manner,  the  Commission  will  be 
able  to  monitor  the  Exchange  program 
for  a  year  in  order  to  determine  the  full 
benefits  of  the  program  for  the  public 
interest. 

TGX  submits  that  granting  of  the 
requested  approvals  and  authorities  is 
in  the  public  interest.  The  Exchange 
benefits  all  segments  of  the  natural  gas 
marketplace.  For  producers,  it  provides: 

1.  Access  to  an  array  of  strong  gas 
markets  already  being  served,  plus 
additional  markets  that  are  not  now 
being  served; 


2.  Short-term,  flexible  and  simple  gas 
contracts  that  will  permit  easy  access  to 
and  easy  exit  from  the  Exchange; 

3.  Market  clearing  prices  for  natural 
gas; 

4.  High  takes  of  available 
deliverability;  and 

5.  Increased  cash  flow,  undoubtedly  a 
substantial  portion  of  which  will  be 
used  for  increased  exploration  and 
development  efforts. 

For  purchasers,  it  provides: 

1.  Natural  gas  at  market  clearing 
prices,  which  currently  are  significantly 
below  NGPA  maximum  lawful  prices 
and  long-term  interstate  pipeline 
contract  prices; 

2.  Simple  and  flexible  gas  purchase 
contracts  that  will  permit  easy  access  to 
and  easy  exit  from  the  Exchange; 

3.  Increased  and  more  secure  supplies 
of  spot  gas;  and 

4.  A  broader  natural  gas  supply  base. 
For  transporters,  it  provides: 

1.  Increased  system  throughput; 

2.  Greater  use  of  existing  pipeline 
facilities; 

3.  Additional  potential  sources  of 
revenue;  and 

4.  Additional  flexibility  in  meeting  the 
peak  and  off-peak  demands  of  its  on- 
system  customers. 

TGX  requests  the  Conunission  to 
grant  the  following  specific  authority 
and  approvals: 

1.  "That,  for  a  period  of  twelve  months 
following  the  effective  date, 
transportation  under  section  311  be 
authorized  for  those  volumes  of  natural 
gas  qualifying  for  exemption  from 
Natural  Gas  Act  jurisdiction  under 
section  601(a)  of  the  NGPA  and 
purchased  from  TGX  as  a  first  sale 
reseller,  as  defined  in  18  CFR  270.202(e). 
and  transported  on  behalf  of  interstate 
pipelines,  intrastate  pipelines  and  local 
distribution  companies  for  other  than 
system  supply: 

2.  That  TGX  be  authorized  to  file  all 
reports  required  under  18  CFR  Part  284 
on  behalf  of  participating  pipelines  as  to 
all  volumes  of  Exchange  gas  transported 
by  such  pipelines,  the  filing  of  such 
reports  by  TGX  to  operate  as  a  waiver 
of  all  Part  284  filing  requirements 
otherwise  imposed  upon  participating 
pipelines  as  to  transactions  involving 
TGX,  except  that  the  requirements  of  18 
CFR  284.4(b)  be  waived  in  all  respects. 
TGX  will  report  any  substantial 
modification  of  its  section  311 
transportation  agreements  within  thirty 
days  after  the  end  of  the  calendar 
month;  and 

3.  That  TGX  be  granted  such  further 
regulatory  authorizations  and  waivers 
as  are  necessary  to  effect  the  terms  of 
the  Exchange  program  as  set  forth 
herein. 


It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 
should  on  or  before  December  13, 1984, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington.  D.C.  20426.  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
portests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
advised,  it  will  be  unnecessary  for 
Applicant  to  appear  or  to  be  represented 
at  the  hearing. 
Kenneth  F.  Plum, 
Secretary. 

|FR  Doc.  84-3201>6  Piled  U-A-M:  e:4S  un] 
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[Docket  No.  CP85-107-000] 
THC  Pipeline  Co.;  Application 

December  4. 1984. 

Take  notice  that  on  November  8. 1984. 
THC  Pipeline  Company  (THC),  P.O.  Box 
2511,  Houston,  Texas  77001,  filed  in 
Docket  No.  CP85-107-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  and  S  284.222  of  the 
Commission's  Regulations  for  a 
certificate  of  pubUc  convenience  and 
necessity  for  blanket  authorization  to 
transport  sell  and  assign  natural  gas  in 
interstate  commerce  as  if  THC  were  an 
intrastate  pipeline  as  defined  in 
Subparts  C,  D,  and  E  cf  Part  284  of  the 
Commission's  Regulations,  as  well  as 
§  284.203  thereof,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

THC  states  that  it  is  a  Hinshaw 
pipeline  within  the  meaning  of  section 
1(c)  of  the  Natural  Gas  Act  and 
§  284.222(h)(1)  of  the  Commission's 
Regulations.  THC  further  states  that 
6.157,406  Mcf  of  natural  gas  fit)m  outside 
the  state  of  Texas  were  received  by 
THC  during  the  12-month  period  ending 
September  30, 1984,  within  or  at  the 
state  boundary  which  were  exempt  fit)m 


the  Commission  on  its  own  motion 


intrastate  pipelines,  and  local 


burdensome  for  the  participating 
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Natural  Gas  Act  jurisdiction  by  reasons 
of  section  1(c)  of  the  Act. 

THC  asserts  that  it  would  comply 
with  the  conditions  set  forth  in 
9  284.222(e)  of  the  Commission's 
Regulations.  It  is  also  stated  that  THC 
would  petition  the  Commission  for  rate 
approval  in  accordance  with 
§  284.123(b)(2]  of  the  Regulations.  THC. 
states  that  it  presently  plans  to  engage 
only  in  transactions  under  the  requested 
authorization  that  would  take  the  form 
of  exchanges  for  which  there  would  be 
no  charges  for  services  rendered. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  26, 1984.  Tile  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  THC  tb  appear  or  be 
represented  at  the  hearing. 

Kraneth  F.  Ptumb, 

Secretary. 

|FR  Doc  M-3Z0Z7  Piled  12-C-M;  &4S  am) 
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[Docket  No.  CP«5-102-0001 

Transcontinental  Gas  Pipe  Line  Corp.; 
Request  Under  Blanket  Authorization 

December  3, 19B4. 

Take  notice  that  on  November  9, 1984, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP85-102-000  a  request  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  the  Diamond  Glass  Company 
(Diamond  Glass)  under  the  certificate 
issued  in  Docket  No.  CP82-426-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  proposes  to  transport  up  to 
1,000  dt  equivalent  of  natural  gas  per 
day  for  Diamond  Glass  for  a  term 
ending  June  30, 1985.  It  is  stated  that  the 
gas  would  be  purchased  from  Energy 
Marketing  Exchange,  Inc.  (EME).  in 
Nueces,  Jim  Wells  and  Starr  Counties, 
Texas,  and  would  be  used  as  boiler  fuel 
in  Diamond  Glass'  Royersford, 
Pennsylvania,  plant.  It  is  indicated  that 
Transco  would  receive  the  gas  at 
existing  receipt  points  in  Texas  and 
would  redeliver  equivalent  volumes  at 
existing  interconnections  with 
Philadelphia  FJectric  Company,  the 
distributor  serving  Diamond  Glass'  plant 
in  Royersford,  Pennsylvania. 

It  is  stated  that  Transco  would  charge 
the  currently  applicable  transportation 
rate  in  accordance  with  its  Rate 
Schedule  T-U.  Second  Revised  Volume 
No.l. 

Transco  also  requests  authorization  in 
Docket  No.  CP85-102-000  to  provide 
flexible  authority  on  behalf  of  FA1E.  as 
agent  for  Diamond  Class,  to  add  and/or 
delete  sources  of  gas  and/or  receipt  or 
delivery  points.  With  respect  to  such 
flexible  authority.  Transco  states  that  it 
would  undertake  within  30  days  of  the 
addition  or  deletion  of  any  gas  suppliers 
and/or  receipt  or  delivery  points,  to  file 
with  the  Commission  the  following 
information: 

(1)  A  copy  of  any  resulting 
modifications  to  the  gas  purchase 
contract  between  EME  and  Diamond 
Glass: 

(2)  A  statement  as  to  whether  the 
supply  is  attributable  to  gas  under 
contract  to  and  released  by  a  pipeline  or 
distributor,  and  if  so,  identification  of 
the  parties  and  specification  of  the 
current  contract  price; 

(3)  A  statement  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  pricing 
categories  of  the  added  supply,  if 


released  gas,  and  the  volumes 
attributable  to  each  category; 

(4)  A  statement  that  the  gas  is  not 
committed  or  dedicated  within  the 
meaning  of  the  NGPA  section  2(18); 

(5)  Location  of  the  receipt/delivery 
points  being  added  or  deleted; 

(6)  Where  an  intermediary  particpates 
in  the  transaction  between  the  seller 
and  end  user,  the  information  required 
by  i  157.209(c)(ix)  of  the  Regulations: 
and 

(7)  Identity  of  any  other  pipeline 
involved  in  the  transportation. 

Transco  submits  that  any  changes 
made  pursuant  to  sucli  flexible  authority 
would  be  on  behalf  of  the  same  end- 
user,  Diamond  Glass,  for  use  at  the  same 
end-use  location  and  would  remain 
within  daily  and  annual  volumes  level 
proposed  herein. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedurel  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  if  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary. 

I I'R  Doc  M-32U:»  Filed  12-6-M:  1:45  ami 
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[Docket  No.  CP85- 104-0001 

Transcontinental  Gas  Pipe  Une  Corp.; 
Request  Under  Blanket  Authorization 

Dectmber  3.  1984. 

Take  notice  that  on  November  9, 1984, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396.  Houston,  Texas  77251,  filed  in 
Docket  No.  CP85-104-000  a  request 
pursuant  to  9  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  end-user  gas 
on  behalf  of  Anchor  Glass  Container 
Corporation  (Anchor  Glass),  with 
flexible  authority  to  add  and/or  delete 
sources  of  gas  and/or  receipt/delivery 
points  under  the  certificate  issued  in 
Docket  No.  CP82-426-000  pursuant  to 


being  served; 


herein. 


state  boundary  which  were  exempt  hx>m 
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section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Transco  proposes  to 
transport  up  to  4.300  dt  equivalent  of 
natural  gas  per  day  for  use  in  Anchor 
Glass'  plant  in  Salem,  New  Jersey,  for  a 
term  expiring  June  30, 1985.  It  is  stated 
that  the  natural  gas  to  be  transported 
would  be  purchased  from  Houston  Oil  A 
Minerals  Corporation  (Houston  O&M) 
and  would  be  used  as  process  fuel  for 
glass  melting  and  forming  at  the  Salem 
Plant.  It  is  indicated  that  Transco  would 
receive  the  gas  at  existing 
interconnections  with  Houston  O&M  in 
the  North  Sabine  Lake  Field,  Cameron 
Parish.  Louisiana,  and  would  redeliver 
such  gas  to  existing  points  of  delivery 
between  Transco  and  South  Jersey  Gas 
Company,  the  distribution  company 
serving  Anchor  Glass. 

Transco  states  that  it  would  charge 
the  currently  applicable  transportation 
rate  in  accordance  with  its  Rate 
Schedule  T-11,  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1. 

Transco  also  requests  authorization  to 
provide  flexible  authority  on  behalf  of 
Anchor  Glass  to  add  and/or  delete 
sources  of  gas  and/or  receipt  or  delivery 
points.  With  respect  to  such  flexible 
authority,  Transco  states  that  it  would 
undertake  within  30  days  of  the  addition 
or  deletion  of  any  gas  suppliers  and/or 
receipt  or  delivery  points,  to  file  with  the 
Commission  the  following  information: 

(1)  A  copy  of  the  gas  purchase 
contract  between  the  seller  and  Anchor 
Glass; 

(2)  A  statement  as  to  whether  the 
supply  is  attributable  to  gas  under 
contract  to  and  released  by  a  pipelme  or 
distributor,  and  if  so,  identification  of 
the  parties  and  specification  of  the 
current  contract  price; 

(3)  A  statement  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  pricmg 
categories  of  the  added  supply,  if 
released  gas,  and  the  volumes 
attributable  to  each  category; 

(4)  If  the  supplier  is  a  "producer  or 
other  seller  in  a  first  sale",  a  statement 
that  the  gas  was  not  "committed  or 
dedicated  to  interstate  commerce  on 
November  8, 1978"  as  such  terms  are 
used  in  9  157.209(e)(l)(i)(A)  of  the 
Regulations; 

(5)  Location  of  the  receipt/delivery 
points  being  added  or  deleted: 

(6)  Where  an  intermediary 
participates  in  the  transaction  between 
the  seller  and  end  user,  the  information 
required  by  9  157.209(c)(ix)  of  the 
Regulations;  and 

(7)  Identity  of  any  other  pipeline 
involved  in  the  transportation. 


Transco  submits  that  any  changes 
made  pursuant  to  such  flexible  authority 
would  be  on  behalf  of  the  same  end 
user.  Anchor  Glass,  for  use  at  the  same 
end-use  location  and  would  remain 
within  daily  and  annual  volumes  levels 
proposed  herein. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  9  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  af'er  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act.  ^ 

Kenneth  F.  Plumb, 
Secretary. 

|FR  Due.  S4-S2028  Filed  I^«-M;  ll:4S  ami 
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I  Docket  No.  CP83-400-001  ] 

United  Gas  Pipe  Line  Co;  Petition  To 
Amend 

December  4, 1984. 

Take  notice  that  on  November  6, 1984, 
United  Gas  Pipe  Line  Company  (United), 
Post  Office  Box  1478,  Houston,  Texas 
77001,  filed  in  Docket  No.  CP83-400-001 
a  petition  to  amend  the  Commission's 
order  issued  October  6, 1983.  in  Docket 
No.  CP83-400-000  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  so  as  to 
authorize  United  to  render  gas 
transportation  service  to  implement 
increased  interruptible  gas  sales  from 
500  Mcf  per  day  to  1.100  Mcf  per  day  to 
VGS  d/b/a  Southland  Oil  Company 
(Southland),  an  existing  on-system 
direct  customer,  under  the  September  20, 
1984,  amended  agreement,  and  United's 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  states  that  under  the  existing 
authorization  in  Docket  No.  CP83-40O- 
000,  United  is  authorized  to  transport  to 
Southland  up  to  500  Mcf  of  gas  per  day 
at  Sandcrsville,  Mississippi,  and  up  to 
350  Mcf  per  day  at  Lumberton, 
Mississippi,  under  the  May  1, 1983, 
interruptible  gas  sales  agreement.  The 
instant  petition  is  only  for  increased  use 
at  Sandersville.  It  is  indicated  that 
Southland  has  a  need  for  additional 


supplies  of  gas  to  operate  efficiently  its 
refineries. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  26, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
wil  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  U-3Xaa  Filed  \Z-»-t*:  MS  einl 
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(Docket  No.  CPSS-9S-O00] 

United  Gas  Pipe  Une  Co.;  Application 

Dt!ceml)t!r  4, 1984. 

Take  notice  that  on  November  7, 1984. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77001. 
filed  in  Docket  No.  CP85-95-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  sale  of  natural  gus  tu 
Grant  Chemical  Division,  Ferro 
Corporation  (Grant  Chemical),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  proposes  to  transport  natural 
gas  in  interstate  commerce  in  order  to 
implement  a  direct  sale  of  natural  gas  in 
volumes  not  to  exceed  350  Mcf  of  gas 
per  day.  on  an  interruptible  basis,  tu 
Grant  Chemical  under  an  interruptible 
gas  sales  contract  dated  August  8, 1984 

United  states  that  Grant  Chemical 
owns  and  operates  a  chemical  plant 
near  the  City  of  Barton  Rouge  in  East 
Baton  Rouge  Parish,  Louisiana,  where  it 
produces  fertilizer,  food  containers,  and 
chemical  products.  It  is  further  stated 
that  the  interruptible  volumes  would  be 
used  by  Grant  Chemical  for  process  heaf 
in  its  Chemical  plant  operations. 

It  is  stated  that  the  rate  to  be  paid  for 
this  interruptible  service  would  be  that 
provided  for  in  United's  Rate  Schedule 
IRS  No.  84-4.  United  further  states  it 
would  utilize  existing  facilities  to 
implement  the  proposed  service  and  the 
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construction  of  new  facilities  would  not 
be  required  by  United.  United  indicates 
that  although  its  existing  facilities  are  in 
proximity  to  Grant  Chemicars  plant. 
Grant  Chemical  is  not  an  existing 
costomer  of  United. ' 

It  is  submitted  that  United  has 
supplies  of  natural  gas  in  excess  of  the 
current  requirements  of  its  firm  market 
and  that  it  is  forced  to  continue  to 
prorate  supplies  from  its  producers. 
United  avers  thai  the  proposed 
intemiptible  sale  to  Grant  Chemical 
would  alleviate  to  some  extent  the 
potential  take-or-pay  exposure  on 
account  of  such  proration. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  26. 1984.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
,  Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  ere  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  most  file  a  motion  to 
intenrene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission'a  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  wiAin  the  time  required  herein,  if 
the  Qjmmission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediur  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applies  nt  to  appear  or 
be  represented  at  the  hearing. 

KMUMn  F.  PnDUl, 

Secretary. 

IFV  Ooc  a4^S2an  PFM  n.«-M:  *«  mm| 
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(Protect  No.  7355-001] 

Western  Wisconsin  Municipal  Powar 
Qroup;  Surrender  of  PraHniinary 
Permtt 

December  4. 1984. 

Take  notice  that  Western  Wisconsin 
Municipal  Power  Group,  Permittee  for 
the  proposed  Mississippi  River  Lock  and 
Dam  No.  10  Project  No.  7355,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
September  7. 1983,  and  would  have 
expired  August  31, 1985.  The  project 
would  have  been  located  on  the  Upper 
Mississippi  River  near  Guttenburg. 
Clayton  County,  Iowa.  The  Permittee 
cites  that  the  proposed  project  is  not 
economically  feasible  as  the  reason  for 
the  surrender  request. 

The  Permittee  filed  the  request  on 
October  19, 1984,  and  the  preliminary 
permit  for  Project  No.  7355  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  84-32032  Filed  12-6-a4:  MS  amj 
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(Proiect  Nos.  2246-001,  st  iL] 

Hydroelectric  Applications  (Yuba 
County  Water  Agency,  et  aL) 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1.  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2246-001. 

c.  Date  nied:  February  14, 1984. 

d.  Applicant:  Yuba  County  Water 
Agency. 

e.  Name  of  Project:  New  Bullards  Bar 
Dam. 

f.  Location:  New  Bullards  Bar 
Reservoir  on  the  North  Fork  Yuba  River 
near  Dobbins  in  Yuba  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

h.  Contact  Person:  Mr.  Donald  R. 
Frost,  Administrator.  Yuba  County 
Water  Agency.  P.O.  Box  1569, 
Marysville,  California  95901. 

i.  Comment  Date:  January  7, 1985. 


j.  Description  of  Project:  The  proposed 
project  would  utilize  required  minimum 
fish  flow  releases  at  New  Bullards  Bar 
Dam  and  would  consist  of:  (1)  A  12- 
inch-diameter,  80-foot-long  steel 
penstock;  (2)  a  powerhouse,  located  at 
the  toe  of  the  dam,  containing  a  single 
150-kW  turbine-generator  unit  and 
producing  an  estimated  average  annual 
generation  of  1.1  GWh;  (3)  a  24-inch- 
diameter,  40-foot-long  discharge  pipe; 
and  (4)  a  short  tap  line  to  connect  to  an 
existing  Pacific  Gas  and  Electric 
Company  (PG&E)  line.  Applicant 
estimates  construction  cost  at  $273,000. 
Project  power  would  be  utilized  to 
operate  dam  facilities  during  local 
outages  with  surplus  power  sold  to 
PG&E. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C  and 
Dl. 

2  a.  Type  of  Application:  Major 
License  (over  5MW). 

b.  Project  No.:  5223-001. 

c.  Date  Filed:  February  27. 1984. 

d.  Applicant:  International  Falls 
Power  Company. 

e.  Name  of  Project:  International  Falls 
Hydroelectric  Power  Project 

f.  Location:  On  the  Rainey  River  in 
Koochiching  County,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)— 825(r). 

h.  Contact  Person:  John  P.  Borgwardt 
Boise  Cascade  Corporation.  P.O.  Box 
1414,  Portland,  Oregon  97207  and  Amy 
Koch,  Reid  and  Priest,  1111— 19th  Street, 
NW.,  Washington,  DC  2003a 

i.  Comment  Date:  January  22, 1985. 

j.  Description  of  Project;  The  project  is 
currently  being  operated  by  Boise 
Cascade  Corporation  Hydro-Operator, 
an  agent  of  the  Applicant  and  occupies 
lands  within  the  borders  of  Canada  and 
the  United  States  (U.S.).  Some  of  the 
land  the  project  occupies  within  the  U.S. 
is  administered  by  the  Department  of 
the  Interior.  The  part  of  the  proposed 
project  which  lies  within  the  borders  of 
the  U.S.,  and  which  will  be  licensed, 
consists  of:  (1)  A  170-foot  overfiow 
section  of  the  existing  stone  masonry 
dam.  The  height  of  this  section  varies 
from  10  feet  to  35  feet  (2)  an  existing 
powerhouse,  which  is  an  integral  part  of 
the  dam,  containing  7  generating  units, 
of  which  six  are  rated  at  1,490  kW  and  1 
is  rated  at  1.860  kW,  for  a  total  installed 
capacity  of  10,800  kW.  Six  of  the  7  units 
are  proposed  to  be  rehabilitated;  (3)  a 
portion  of  the  existing  reservior,  which 
is  within  the  U.S.  and  has  a  surface  area 
of  48,296J  acres  at  power  pool  elevation 
of  1,108  feet  m.s.l.;  (4)  an  existing  660- 
foot-Iolng,  15-kV  transmission  line, 
which  extends  from  the  powerhouse  to 
Boise  Cascade  Corporation's  switchgear 
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building;  and  (5)  appurtenant  facilities. 
The  estimated  average  annual  energy 
output  for  the  project  is  69,800.000  kWh. 

k.  Purpose  of  Project:  Power  produced 
at  the  project  would  be  used  to  power 
the  Applicant's  paper  and  insulite  mills, 
and  any  excess  power  would  be  sold  to 
Boise  Cascade  Corporation  or  the 
Minnesota  Power  and  Light  Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  Dl. 

3  a.  Tyne  of  Application:  Major 
License  (over  5MW). 

b.  Project  No.:  7043-001. 

c.  Date  Filed:  March  7, 1984. 

d.  Applicant:  Cities  of  Minden, 
Natchitoches,  and  Ruston,  Louisiana. 

e.  Name  of  Project:  Red  River  Lock 
and  Dam  No.  1. 

f.  Location:  On  the  Red  River  at  mile 
50,  in  Avoyelles  and  Catahoula  Parishes, 
Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Ralph  L 
Laukhuff,  Jr..  Vice  President  Forte  & 
Tablada,  Inc.  P.O.  Box  64844,  Baton 
Rouge,  Louisiana  70896. 

i.  Comment  Date:  January  28, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers  Red  River  Lock  and 
Dam  No.  1  constructed  in  late  1984.  The 
project  would  consist  of:  (1)  A  proposed 
intake  structure  with  trash  racks  and 
stop  logs;  (2)  six  proposed  16.5-foot- 
diameter  steel  penstocks  appro.\imatc;ly 
500  feet  long;  (3)  a  new  powerhouse 
located  adjacent  to  and  integral  with  the 
Crops'  dam  structure  and  containing  six 
turbine-generators  with  a  total  installed 
capacity  of  18.000  kW;  (4)  a  proposed 
tailrace  channel,  approximately  210  feet 
wide;  (5)  a  proposed  34.5-kV 
transmission  line,  approximately  6.02 
miles  long;  and  (6)  appurtenant  facilities. 
Applicant  estimates  that  the  average 
annual  energy  generation  would  be 
53,972  MWh.  The  license  application 
was  filed  during  the  term  of  the 
Applicant's  preliminary  permit  for 
Project  No.  7043. 

k.  Purpose  of  Project:  Energy  produced 
at  the  project  would  be  utilized  in  the 
Applicants'  municipal  electrical  systems 
for  distribution  to  their  customers^ 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  and  C. 

4  a.  Type  of  Application:  License 
(Under  5  MW). 

b.  Project  No:  7888-001. 

c.  Date  Filed:  February  7, 1984. 

d.  Applicant:  Comtu  Falls  Corporation 
and  Comtu  Falls  Associates. 

e.  Name  of  Project:  Comtu  Falls. 

f.  Location:  On  the  Black  River  in 
Windsor  County.  Vermont. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act  16,  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Jeffrey  A.  Wallin. 
President,  Comtu  Falls  Corporation,  P.O. 
Box  466,  Cavendish,  Vermont  05142. 

i.  Comment  Dale:  January  28, 1985. 

j.  Competing  Application:  Project  No. 
7998-000  Date  Filed:  January  26, 1984. 

k.  Description  of  Project:  The  run-of- 
river  project  would  consist  of:  (1)  The 
existing  4-foot-high  and  128-foot-long 
Comtu  Falls  Dam  with  a  crest  elevation 
of  392  feet  mean  sea  level  owned  by  the 
Applicant  (2)  2-foot-high  flashboards; 
(3)  an  intake  structure  at  the  west  side 
of  the  dam;  (4)  a  6-foot  by  6-foot  end  65- 
foot-long  reinforced  concrete  penstock; 
(5)  a  powerhouse  with  an  existing  250- 
kW  and  a  new  150-kW  turbine- 
generator  units;  (6)  a  30-foot-long  and  4- 
kV  transmission  line;  and  (7)  other 
appurtenances.  The  Applicants  estimate 
an  average  annual  generation  of 
2,482  800  kWh. 

I.  Purpose  of  Project:  Project  energy 
would  be  sold  to  a  local  public  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  B,  C. 
and  Dl. 

5  a.  Type  of  Application:  Major 
License. 

b.  Project  No:  7895-000. 

c.  Date  Filed:  December  5, 1984. 

d.  Applicant:  Independence  Electric 
Corporation. 

e.  Name  of  Project:  Pearl  River 
Hydroelectric. 

f.  Location:  On  Ross  R.  Bamett 
Reservior  and  Pearl  River,  in  Madison. 
Rankin,  Hinds,  Scott  and  Leake 
Counties,  Mississippi. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— «25(r). 

h.  Contact  Person:  Mr.  G.  William 
Miller,  Independence  Electric 
Corporation,  919  18th  Street  NW.,  Suite 
750,  Washington  D.C.  20006. 

i.  Comment  Date:  January  18, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
earthfill  dam  about  19.000  feet  long  and 
45  feet  high;  (2)  an  existing  concrete 
spillway,  about  440  feet  long,  composed 
of  10  bays,  each  containing  a  21 -foot 
high  by  40-foot  wide  Taintor  gate;  (3)  an 
existing  emergency  spillway;  (4)  an 
existing  water  supply  intake  structure; 
(5)  a  reservoir  with  a  capacity  of  341.000 
acre-feet  at  normal  water  surface 
elevation  of  296.0  feet  m.s.l.;  (6)  a 
proposed  intake  structure, 
approximately  20-feet  wide  by  120-feet 
long,  with  steel  trash  racks:  (7)  a 
proposed  penstock  arrangement 
consisting  of  four  10  feet  diameter  steel 
pipes  about  400  feet  long;  (8)  a  proposed 
reinforced  concrete  powerhouse,  about 
65-feet  by  85-feet,  housing  two  turbine- 
generators  with  a  total  installed 


capacity  of  9,500  kW;  (9)  a  proposed 
tailrace  approximately  450  feet  long:  (10) 
a  proposed  switchyard;  (11)  a  proposed 
115-kV  transmission  line  approximately 
two  miles  long;  and  (12)  appurtenant 
facilities.  The  existing  dam  and 
reservoir  are  owned  by  the  Pearl  River 
Valley  Water  Supply  District 

k.  Purpose  of  Prijject:  The  energy 
produced  by  the  project  will  be  sold  to  a 
purchasing  utility. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4.  B. 
andC. 

6  a.  Type  of  Application:  Major 
License  (less  than  5MW). 

b.  Project  No:  7960-000. 

c.  Date  Filed:  January  4, 1984. 

d.  Applicant:  Wyoming  Valley  Hydro 
Partners,  Ltd. 

e.  Name  of  Project;  Wyoming  Valley. 

f.  Location:  Connecticut  River,  Town 
of  Northumberland.  Coos  County,  New 
Hampshire  and  the  Town  of  Guildhall, 
Essex  County,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Robert  W. 
Shaw,  4  Parsons  Street,  Colebrook.  New 
Hampshire  03576. 

i.  Comment  Date:  January  25, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
233- foot-long,  15-fuot-high  timber  crib 
dam:  (2)  an  existing  235-acre  reservoir  «t 
elevation  845.7  feet  M.S.L  with  18-inrh- 
high  flashboards  installed;  (3)  an 
existing  powerhouse  at  the  east  dam 
abutment  containing  a  single  700-kW 
turbine-generator  to  be  rehabilitated;  (4) 
an  existing  powerhouse  at  the  west  dam 
abutment  containing  three  new  or 
reconditioned  turbine-generators  with  a 
total  rated  capacity  cf  1  600  kW;  (5)  a 
transformer  pad  and  a  250-foot-long, 
34.5-kV  transmission  line  extending 
from  each  powerhouse  to  an  existing 
34.5-kV  transmission  line  which  crosses 
the  Connecticut  River  upstream  from  the 
project;  and  (6)  appurtenant  facilities. 
The  project  would  generate  up  to 
5.256.000  kWh  annually.  The  existing 
facilities  are  owned  by  the  James  River 
Corporation. 

k.  Purpose  of  Project:  Energy  produced 
at  the  project  would  he  sold  to  Public 
Service  Company  of  New  Hampshire. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C,  Dl. 

7  a.  Type  of  Application:  License 
(Under  5MW). 

b.  Project  No:  7998-000. 

c.  Date  Filed:  January  26, 1984. 

d.  Applicant  The  Town  of  Springfield. 

e.  Name  of  Project:  Black  River. 

f.  Location:  Black  River  in  Windsor 
County,  Vermont. 


•717-41-II 


t.  Comment  Date:  January  7, 1985. 
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Boise  Cascade  Corporation's  switchgear 
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g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  sections  791(a)— B25(r). 

h.  Contact  Person:  Michael  S.  Valuk. 
Town  Manager.  96  Main  Street. 
Springfield.  Vermont  05156. 

i.  Comment  Date:  January  2Z  1965. 

i.  Description  of  Project  The  proposed 
run-of-river  project  would  consist  of  4 
independent  developments  as  follows, 
mentioned  from  upstream. 

A.  The  existing  Fellows  Dam 
Development  consisting  of:  (1)  The 
existing  9.6-foot-high  and  200-foot-long 
concrete  gravity  Fellows  Dam  owned  by 
the  Applicant,  with  a  crest  elevation  of 
434.8  feet  mean  sea  level  (msl):  (2)  a 
small  reservoir  with  a  surface  area  of  23 
acres:  (3)  an  intake  structure  and 
powerhouse  at  the  south  abutment  of 
the  dam  with  a  150  kW  turbine- 
generator  unitj  and  (4)  other 
appurtenances. 

B.  The  Cilman/Slack  Development 
would  consist  of:  (l)The  reconstruction 
of  the  now  breached  Cilman  Dam.  about 
1.250  feet  downstream  of  the  Fellows 
Dam.  to  an  elevation  of  425  feet  msl  (an 
increase  of  3.4  feet]  with  dimensions  of 
10  feet  high  and  about  230  feet  Icmg;  (2]  a 
reservoir  with  a  surface  area  of  3  acres; 
(3)  a  new  intake  structure  at  the  west 
abutment:  (4)  a  new  9-foot-diarae1er  and 
900-foot-long  penstock,  bypassing  the 
existing  Comtu  Falls  Development:  (5)  a 
new  powerhouse  on  the  west  bank  just 
dovmstream  of  the  Slack  Dam,  with  2 
turbine-generator  units  with  a  total 
installed  capacity  of  3,660  kW;  (6)  a  new 
20-foot-long  and  4.16-KV  transmission 
line:  and  (7)  other  appurtenances. 
Fjiisting  facilities  are  owned  by  the 
Applicant.  Riggs  A  Lombard.  Inc..  the 
Springfield  Cooprative  Savings  &  Loan 
Association,  and  Sterling  F.nterpris«««. 
Inc. 

C.  The  existing  Comtu  Falls 
Development  consisting!  of:  (11  The  4- 
fuot-high  and  128-foot-long  Comtu  Falls 
Dam  with  a  crest  elevation  of  392  feet 
msl  owned  by  the  Comtu  Falls 
Corporation:  (2)  a  small  reservoir  with  a 
surface  area  of  0.3  acres:  (3)  an  intake 
structure  at  the  west  abutment  of  the 
dam:  (4)  a  6-foot  by  6-foot  and  65-foot- 
long  reinforced  concrete  penstock;  (5)  a 
powerhouse  with  a  2S0-kW  turbine- 
generator  unit;  (8)  a  30-foot-long  and  4- 
kV  transmission  line:  and  (7|  other 
appurtenances. 

D.  The  existing  Lovejoy  Dam 
Development  consisting  of:  (1)  The  14.5- 
foot-high  and  150-fcot-long  concete 
gravity  Lovejoy  Dam  with  a  crest 
elevation  of  344.5  feet  msL  about  720 
feet  downstream  from  the  Slack  Dam; 
(2)  a  reservoir  unit  with  a  surface  area 
of  3.6  acres;  (3)  an  intake  structure  at  the 
east  end  of  the  dam:  (4) «  powerhouse 
with  2  turbine-generator  units  with  a 


total  capacity  150  kW;  and  (5)  other 
appurtenances.  Existing  facilities  are 
owned  by  Lovejoy  Tool  Company,  Inc. 

The  total  capacity  would  be  4.150  kW. 
The  Applicant  estimates  a  total  average 
annual  generation  of  12.638,000  kWh. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  the  Applicant's  local 
customers. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B.  C,  and  Dl. 

8  a.  Tj-pe  of  Application:  License 
(Minor). 

b.  Project  No.:  8023-000. 

c.  Date  Filed:  February  2. 1984. 

d.  Applicant:  West  Slope  Hydro 
Partners. 

e.  Name  of  Project:  Uncompahgre 
Valley  Hydroelectric  Project  No.  2. 

f.  Location:  U.S.  Bureau  of 
Reclamation's  South  Canal.  Montrose 
County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Douglas  A. 
Spaulding,  INDECO  of  Minnesota.  Inc.. 
1500  South  Lilac  Drive,  351  Tyrol  West 
Building.  Minneapolis,  Minnesota  55416. 

i.  Comment  Date:  January  7, 1985. 

j.  Competing  Application:  Project  No: 
8037-000.  Date  Filed:  February  2. 1984. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 
Bureau  of  Reclamation's  South  Canal 
and  would  consist  of  the  following:  (1)  A 
proposed  intake  headworks  located  at 
an  existing  canal  drop,  approximately 
1.3  miles  downstream  of  the  Gunnison 
Tunnel  West  Portal;  (2)  a  proposed  120- 
inch-diameter  penstock,  approxinutely 
400  feet  long;  (3)  a  proposed  powerhmise 
with  a  single  1.000-kW  capacity 
generating  unit;  (4)  a  proposed  short 
powerhouse  discharge  channel  leading 
to  the  adjacent  South  Canal:  (5)  a 
proposed  %-mile-long  3.45-kV 
transmission  line;  and  (6)  appurtenant 
facilities. 

1.  Purpose  of  Project:  The  estimated 
average  annual  generation  of  7.340.000 
kWh  would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C.  andDl. 

9  a.  Type  of  Application:  License 
(Major  less  than  5  MW). 

b.  Project  No.;  8024-000, 

c.  Date  Filed:  February  2. 1984. 

d.  Applicant:  West  Slope  Hydro 
Partners. 

e.  Name  of  Project:  Uncompahgre 
Valley  Hydroelectric  Project  No.  X 

f.  Location:  U.S,  Bureau  of 
Reclamation's  South  Canal,  Montrose 
County.  Colorada 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U5.C  791(a}-e25(r). 


h.  Contact  Person:  Mr.  Douglas  A. 
Spaulding,  INDECO  of  Minnesota,  Inc., 
1500  South  Lilac  Drive,  351  Tyrol  West 
Building,  Minneapolis.  Minnesota  55416. 

i.  Comment  Date:  January  7, 1985. 

j.  Competing  Application:  Project  No. 
8038-000.  Date  Filed:  February  2. 1984. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 
Bureau  of  Reclamation's  South  Canal 
and  would  consist  of  the  following:  (1)  A 
proposed  intake  headworks  located  at 
an  existing  canal  drop,  approximately 
2.1  miles  downstream  of  the  Gunnison 
Tunnel  West  Portal;  (2)  a  proposed  120- 
inch-diameter  penstock,  approximately 
500  feet  long;  (3)  a  proposed  powerhouse 
with  a  single  2.200-kW  capacity 
generating  unit;  (4)  a  proposed  short 
powerhouse  discharge  channel  leading 
to  the  adjacent  South  Canal;  (5)  a 
proposed  %-mile-long  34.5-kV 
transmission  line:  and  (6)  appurtenant 
facilities. 

I.  Purpose  of  Project  The  estimated 
average  annual  generation  of  15.282.000 
kWh  would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
a  C  and  Dl. 

10  a.  Type  of  Application:  Licen.se 
(Major  less  than  5  MW). 

h.  Project  No.:  8025-000. 

r.  Date  Filed:  February  2, 1984. 

d.  Applicant:  West  Slope  Hydro 
Partners. 

e.  Name  of  Project:  Uncompahgre 
Valley  Hydroelectric  Project  No.  4. 

f.  Location:  U.S.  Bureau  of 
Reclamation's  South  Canal,  Montrose 
County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16 use.  791(a)-825(r). 

h.  Qmtact  Person:  Mr.  Douglas  A. 
Spaulding.  INDECO  of  Minnesota.  Ina. 
1500  South  Lilac  Drive.  351  Tyrol  West 
Building.  Minneapolis.  Minnesota  55416. 

i.  Comment  Date:  January  7. 1985. 

j.  Competing  Application:  Project  No.:  • 
8030-4100.  Date  Filed:  February  2. 1984. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the  U.S. 
Bureau  of  Reclamation's  South  Canal 
and  would  consist  of  the  following:  (1)  A 
propo.sed  intake  headworks  located  at 
an  existing  canal  drop,  approximately 
4.5  miles  downstream  of  the  Gunnison 
Tunnel  West  Portal;  (2)  a  proposed  108- 
inch-diumeter  penstock,  approximately 
2.900  feet  long:  (3)  a  proposed 
powerhouse  with  a  single  4.500-kW 
capacity  generating  unit  (4)  a  proposed 
short  powerhouse  discharge  channel 
leading  to  the  adjacent  South  Canal;  (5) 
a  proposed  2V»-mile-long  34.5-kV 
transmission  line:  and  (6)  appurten  int 
facilities. 
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1.  Purpose  of  Project:  The  estimated 
average  annual  generation  of  26,128,000 
kWh  would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  C,  and  Dl. 

11  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8366-000. 

c.  Date  Filed:  June  25, 1984. 

d.  Applicant:  Colorado  Hydro  Partners 
84-2. 

e.  Name  of  Project:  Northfield  Conduit 
Hydro  Project. 

f.  Location:  Municipal  Water  Conduit 
in  Teller  County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Bradley  H. 
Ermel.  P.O.  Box  1926,  Colorado  Springs, 
Colorado  80901. 

i.  Comment  Date:  January  22, 1985. 

).  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  City  of 
Colorado  Springs,  CO,  Northfield  water 
supply  conduit  located  in  the  Pike 
National  Forest  and  would  consist  of:  (1) 
A  new  30-foot-long  penstock  connecting 
to  the  conduit;  (2)  a  new  powerhouse 
containing  2  turbine-generator  units 
having  a  total  rated  capacity  of  1,300 
kW;  (3)  a  tailrace  returning  flow  to  the 
conduit  (4)  a  new  150-foot-long,  34.5-kV 
transmission  line  connecting  to  an 
existing  line;  and  (5)  appurtenant 
facilities.  The  Applicant  estimates  that 
the  average  annual  energy  output  would 
be  7,402.000  kWh.  Project  energy  would 
be  sold  to  the  Public  Service  Company 
of  Colorado  or  to  the  City  of  Colorado 
Springs. 

k.  lliis  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7, 
A9.  B.  C,  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permitt  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibihty, 
environmental  effects  of  project 
contruction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicaiit  estimates  that  the  cost  of  the 
studies  iir.der  permit  would  be  $15,000. 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8393-OQO. 

c.  Date  Filed:  June  26, 1984. 

d.  Applicant:  F.& T,  Energy 
Corporation. 

e.  Name  of  Project:  Arkansas  River 
L*D  No.  4. 


f.  Location:  On  Arkansas  River  in 
Jefferson  County,  Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Ralph  L 
Laukhuff,  Jr.,  Forte  and  Tablada,  Inc., 
Post  Office  Box  64844,  Baton  Rouge, 
Louisiana  70896. 

i.  Comment  Date:  January  28. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  Arkansas  River 
Lock  and  Dam  No.  4  and  would  consist 
of:  (1)  A  new  1500-foot-long  intake 
channel  at  the  left  river  bank:  (2)  a  new 
powerhouse  containing  turbine- 
generator  units  having  a  total  rated 
capacity  of  18,000  kW;  (3)  a  tailrace 
channel  returning  flow  to  the  river  about 
2,500  feet  downstream  from  the  dam;  (4) 
a  new  6-mile-long  transmission  line;  and 
(5)  appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  95,000,000  kWh. 
Project  energy  would  be  sold  to  the 
Arkansas  Power  and  Light  Company  or 
to  local  municipalities. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C,  D2. 

I.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  12 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  applications  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $30,000. 

13  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8394-000. 

c.  Date  Filed:  June  26. 1984. 

d.  Applicant:  F.AT.  Energy 
Corporation. 

e.  Name  of  Project:  Arkansas  River 
L&D  No.  5. 

f.  Location:  On  Arkansas  River  in 
Jefferson  County,  Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Ralph  L 
Laukhuff.  Jr.,  Forte  and  Tablada.  Inc., 
Post  Office  Dux  64844.  Baton  Rouge, 
Ix)uisiana  70896. 

i.  Comment  Date:  January  28. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  Arkansas  River 
Lock  and  Dam  No.  5  and  would  consist 
of:  (1)  A  new  1500-foot-long  intake 
channel  at  the  right  river  bank;  (2)  a  new 


powerhouse  containing  turbine- 
generator  units  having  a  total  rated 
capacity  of  28,000  kW;  (3)  a  tailrace 
channel  returning  flow  to  the  river  about 
2,500  feet  downstream  from  the  dam;  (4) 
a  new  2.5-mile-long  transmission  line; 
and  (5)  appurtenant  facilities.  The 
Applicant  estimates  that  the  average 
annual  energy  output  would  be 
135,000,000  kWh,  Project  energy  would 
be  sold  to  the  Arkan^'is  Power  and  Light 
Company  or  to  local  uiunicipalities. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9,  B,  C,  D2. 

I.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  12 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  ejects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  applications  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $30,000. 

14  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No:  8461-000. 

c.  Date  Filed:  July  24, 1984. 

d.  Applicant  Valley  High  Ranches. 
Inc. 

e.  Name  of  Project:  Valley  High  Ranch 
Hydro. 

f.  Location:  Near  Valley  View  Hot 
Springs,  in  Saguache  County,  Colorado. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act 

h.  Contract  Person:  Mr.  Gary  Wysocki. 
P.O.  Box  256,  Lake  City,  Colorado  81235. 

i.  Comment  Date:  January  7, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  new 
headgate;  (2)  a  new  12-inch  buried 
plastic  pipeline,  approximately  2  miles 
long,  which  will  upgrade  an  existing  8- 
inch  pipeline;  (3)  a  new  wooden 
powerhouse  approximately  14  feet  by  12 
feet  which  will  house  one  turbine- 
generetor  unit  with  an  installed  capacity 
of  175  kW;  (4)  a  new  tailrace  consisting 
of  an  8-inch  pipe  leading  to;  (5)  a  new 
irrigation  control  box  which  will  control 
the  discharge  of  water  into  existing 
irrigation  ditches:  (6)  a  new  underground 
transmission  line  approximately  0.25 
miles  long  rated  at  14.4-kV;  (7)  a  new 
transformer  and  (8)  appurtenant 
facilities.  Applicant  estimates  that  the 
average  annual  energy  generation  would 
be  1,079,000  kWh. 

k.  Purpose  of  Project:  The  Applicant 
anticipates  that  project  energy  will  be 
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sole  to  Colorado  Ute  Electric 
Association. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C  and  D3b. 

15  a.  Type  of  Application:  Exemption 
from  Licensing  (5MW  or  Less). 

b.  Project  No:  8505-000. 

c.  Date  Filed:  August  9. 1984. 

d.  Applicant:  JJC.  Inc. 

e.  Name  of  Project:  Abbots  Mill. 

f.  Location:  Concord  River  in  Oxford 
County,  Maine. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (18  U.S.C 
2705.  and  2708  as  amended). 

h.  Contact  Person:  Mr.  Jenness  N. 
Buck.  P.O.  Box  98,  Hanover.  Maine 
04237. 

i.  Comment  Date:  January  7. 1985. 

j.  Description  of  Projecfc  The  proposed 
project  would  consist  of:  (1)  An  existing 
50-foot-Iong,  18-foot-high  concrete  dam 
owned  by  the  Applicant  (2)  an  existing 
2  acre  reservoir  to  be  increased  to  2V^ 
acres  by  the  reinstallation  of  2-foot-high 
flashboards  to  the  dam;  (3)  an  existing 
concrete  forebay;  (4)  two  existing  15- 
foot-long,  30-inch-diameter  steel 
penstocks;  (5)  a  proposed  concrete 
powerhouse  containing  one  turbine/ 
generator  unit  with  an  installed  capacity 
of  40  kW,  operating  under  a  head  of  20 
feet;  (6)  a  proposed  4aO-volt,  2.000-foot- 
long  transmission  line;  and  (8) 
appurtenant  facilities. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Central  Maine  Power 
Company. 

I  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al.  A9, 
B,  C  and  D3a. 

m.  Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control;  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

18  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No:  8553-000. 

c  Date  Filed:  August  27, 1984. 

d.  Applicant:  Pine  Crest  Hydro  Ltd. 

e.  Name  of  Project:  Pine  Crest 
Hydroelectric  Project. 

f.  Location:  On  Beaver  Creek  in 
Mendocino  County,  California.  withi« 
Mendocino  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Dr.  Roy  McDonald. 
1121  L  St.,  Suite  1000,  Sacramento. 
California  95814. 

i.  Comment  Date:  January  22, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  5-foot- 
high.  350-foot-long  diversion  weir  at 


elevation  3,000  feet;  (2)  a  72-inch- 
diameter.  5.000-foot-long  pipeline;  (3)  a 
4A-inch-diameter.  1.2S0-foot-long 
penstock;  (4]  a  powerhouse  with  a  total 
installed  capacity  of  4.400  kW;  and  (5) 
an  11-mile-long.  12.5-kV  transmission 
line  connecting  with  an  existing  Pacific 
Gas  and  Electric  Company  (PG&E) 
transmission  line. 

A  preliminary  permit  if  issued,  does 
not  authorize  construction.  Applicant 
has  required  a  3&-month  permit  to 
conduct  feasibility  studies  and  prepare  a 
license  application  at  a  cost  of  $70,000. 

k.  Purpose  of  Project:  The  estimated 
15.5  million  kWh  produced  by  the 
project  would  be  sold  to  PG&E. 

1.  This  notice  also  consist  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B,  C  and  D2. 

17  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8554-000. 

c.  Date  Filed:  August  27, 1984. 

d.  Applicant:  Signal  Peak  Hydro  Ltd. 

e.  Name  of  Project:  Signal  Peak 
Hydroelectric  Project 

f.  Location:  On  Mendenhall  Creek  in 
Mendocino  County,  California;  within 
Mendocino  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Dr.  Roy  McDonald, 
1121  L  St..  Suite  1000,  Sacramento, 
California  98514. 

i.  Comment  Date:  January  28. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  5-foot- 
high.  110-foot-long  diversion  weir  at 
elevation  3.800  feet;  (2)  a  6000-foot-long. 
52-inch-diameter  pipeline;  (3)  a  1,400- 
foot-long.  36-inch-diameter  penstock;  (4) 
a  powerhouse  with  a  total  installed 
capacity  of  6000  kW;  and  (5)  a  21-mile- 
long.  12.5-kV  transmission  line 
connecting  with  an  existing  Pacific  Gas 
and  Electric  (PG&E)  transmision  line. 

A  preliminary  permit  if  issued,  does 
not  authorize  construction.  Applicant 
has  required  a  36-month  permit  to 
conduct  feasibility  studies  and  prepare  a 
license  application  at  a  cost  of  $70,000. 

k.  Purpose  of  Project:  The  estimated 
16.1  million  kWh  produced  annually  by 
the  project  would  be  sold  to  PG&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B,  C  and  D2. 

18  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8587-000. 

c.  Date  Filed:  September  10, 1984. 

d.  Applicant:  Silver  Wheel  Hydro  Ltd. 

e.  Name  of  Project:  Silver  Wheel 
Hydroelectric  Project. 

f.  Location:  On  Little  North  Fork 
Salmon  River,  near  Sawyers  Bar,  within 
Klamath  National  Forest,  in  Siskiyou 
County,  California. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r) 

h.  Contact  Person:  Mr.  Roy  McDonald, 
1121  L  St,  Suite  1000,  Sacramento, 
California  95814. 

i.  Comment  Date:  January  28, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  5-foot- 
high,  220-foot-long  diversion  dam  at 
elevation  3.060  feet  (2)  a  48-inch- 
diameter,  5,700-foot-long  diversion 
pipeline;  (3)  a  36-inch-diameter,  1.000- 
foot-long  steel  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  3,960  kW  operating  under  a 
head  of  660  feet  and  (5)  a  2-mile-long. 
12.5-kV  transmisstion  line  from  the 
powerhouse  to  connect  to  an  existing 
Pacific  Gas  and  Electric  Company 
(PG&E)  transmission  line.  The  Applicant 
estimates  the  average  annual  energy 
generation  at  17.5  million  kWh  to  be 
sold  to  PG&E 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies. 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
$70,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7. 
A9.  B,  C  and  D2. 

19  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8588-000. 

c.  Date  Filed:  September  10. 1984. 

d.  Applicant:  Trinity  Empire  Hydro 
Ltd. 

e.  Name  of  Project:  Trinity  Empire 
Hydroelectric  Project. 

f.  Location:  On  Dubakella  Creek,  near 
Wildwood.  within  the  Shasta-Trinity 
National  Forest,  in  Trinity  County. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Roy  McDonald. 
1121  L  St.,  Suite  1000,  Sacramento. 
California  95814. 

i.  Comment  Date:  January  28, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  5-foot- 
high,  18-foot-long  diversion  dam  at 
elevation  4,450  feet:  (2)  a  3&-inch- 
diameter,  11.000-foot-Iong  diversion 
pipeline;  (3)  a  30-inch-diameter,  3.800- 
foot-long  steel  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  2,000  kW  operating  under  a 
head  of  660  feet  and  (5)  a  2.5-mile-long, 
12.5-kV  transmission  line  from  the 
powerhouse  to  an  existing  Pacific  Gas 
and  Electric  Company  (PG&E) 
transmission  line.  The  Applicant 
csfimat€-s  the  average  annual  energy 
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generation  at  4.9  million  kWh  to  be  sold 
to  PG&E. 

A  preliminary  permit  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
$70,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9.  B,  C  and  D2. 

20  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8592-000. 

c.  Date  Filed:  September  10, 1984. 

d.  Applicant:  Quartz  Valley  Hydro 
Ltd. 

e.  Name  of  Project:  Quartz  Valley 
Hydroelectric  Project. 

f.  Location:  On  Canyon  Creek,  near 
Quartz  Valley,  within  the  Klamath 
National  Forest,  in  Siskiyou  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Roy  McDonald, 
1121  L  Street.  Suite  1000,  Sacramento, 
California  95814. 

i.  Comment  Date:  January  28, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  5-foot- 
high,  40-foot-long  diversion  dam  at 
elevation  3,620  feet,  (2)  a  36-inch- 
diameter,  11,620-foot-long  diversion 
pipeline,  (3)  a  24-inch-diameter.  1,800- 
foot-long  steel  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  3,150  kW  operating  under  a 
head  of  1,160  feet;  and  (5)  a  600-foot- 
long.  12.5-kV  transmission  line  from  the 
powerhouse  to  an  existing  PaciHc  Gas 
and  Electric  Company  (PG&E) 
transmission  line.  The  Applicant 
estimates  the  average  annual  energy 
generation  at  14.8  million  kWh  to  be 
sold  to  PG&E. 

A  preliminary  permit,  if  issued,  does 
not  authorize  constuction.  The 
Applicant  seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
$70,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9.  B.  C  and  D2. 

21  a.  Type  of  Apphcation:  Preliminary 
Permit. 

b.  Project  No:  8669-000. 

c.  Date  Filed:  October  15. 1984. 

d.  Applicant:  Hydro-Energy 
Consulting  Consortium. 

e.  Name  of  Project:  Rush  Creek. 

f.  Location:  On  Rush  Creek,  near 
Quincy,  in  Plumas  County,  California. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

h.  Contact  Person: 
Mr.  Daniel  L  Ostrander,  12750  Quail 

Run  Drive,  Chico,  California  95926. 
Mr.  Robert  J.  Baiocchi,  1859  Salida  Way, 

Paradise,  California  95969 

i.  Comment  Date:  January  22, 1985. 

j.  Description  of  Project  The  proposed 
project  run-of-the-river  project  would 
consist  of:  (1)  A  10-foot-high,  50- foot- 
long  concrete  diversion  weir  and  intake 
structure  located  on  Rush  Creek  at 
elevation  3,680  feet  msl;  (2)  a  48-inch- 
diameter,  9,200-foot-long  steel  pipeline; 
(3)  a  42-inch-diameter,  1,800-foot-Iong 
steel  penstock;  (4)  a  powerhouse  located 
at  elevation  2,800  feet  msl  with  an 
installed  capacity  of  3,142  kW  and 
producing  an  estimated  average  annual 
energy  generation  of  11  GWh;  and  (5)  a* 
500-foot-long,  12-kV  transmission  line 
connecting  the  project  to  an  existing 
Pacific  Gas  and  Electiic  Company  (PG 
and  E)  line.  The  proposed  project  would 
be  located  on  Plumas  National  Forest 
lands.  Project  power  would  be  sold^to 
PG  and  E. 

A  preliminary  permit  if  issued,  does 
not  autliorize  constuction.  The 
Applicant  seeks  a  24-month  permit  to 
study  the  feasibility  of  constucting  and 
operating  the  project  and  estimates  the 
cost  of  the  studies  at  $125,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7. 
A9.  B.  C  and  D2. 

Competing  Applications 

Al.  Exemption  for  Small 
Hydroelectric  Power  Project  Under 
5MW  Capacity — Any  qualified  license 
or  conduit  exemption  applicant  desiring 
to  file  a  competing  application  must 
submit  to  the  Commission,  on  or  before 
the  specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project  or  a 
notice  of  intent  to  Hie  such  an 
application.  Any  qualified  small 
hydroelectric  exemptioas^apUcant 
desiring  to  file  a  competitljfapplication 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  fer 
the  particular  application,  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  no  later  than  120  days  after 
the  specified  comment  date  for  the 
particular  application.  AppUcations  for 
preliminary  permit  will  not  be  accepted 
in  response  to  this  notice. 


A2.  Exemption  for  Small 
Hydroelectric  Power  Project  Under 
5MW  Capacity — ^Any  qualified  license 
or  conduit  exemption  applicant  desiring 
to  file  a  competing  application  must 
submit  to  the  Commission,  on  or  before 
the  specified  comment  date  for  the 
particular  application,  either  a 
competing  Ucense  or  conduit  exemption 
applicatfon  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license, 
conduit  exemption,  or  small 
hydroelectric  exemption  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  and  small  hydroelectric 
exemption  will  not  be  accepted  in 
response  to  this  notice. 

A3.  License  or  Conduit  Exemption — 
Any  qualified  license,  conduit 
exemption,  or  small  hydroelectric 
exemption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application,  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  allows  an 
interested  person  to  file  the  competing 
license  or  conduit  exemption  application 
no  later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
pei°mit  wiil  not  be  accepted  in  response 
to  this  notice. 

This  provision  is  subject  to  the 
following  exception;  if  an  application 
described  in  this  notice  was  filed  by  the 
preliminary  permittee  during  the  term  of 
the  permit  a  small  hydroelectric 
exemption  application  may  be  filed  by 
the  permittee  only  (license  and  conduit 
exemption  applications  are  not  affected 
by  this  restriction). 

A4.  License  or  Conduit  Exemption — 
Public  notice  of  the  filing  of  the  initial 
license,  small  hydroelectric  exemption 
or  conduit  exemption  appHcstion,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent  In 
accordance  with  the  Commission's 
regulations,  any  competing  application 
for  license,  conduit  exemption,  small 
hydroelectric  exemption,  or  preliminary 
permit  or  notices  of  intent  to  file 
competing  applications,  must  be  filed  in 
response  to  and  in  compliance  with  the 
public  notice  of  t^e  initial  license,  small 
hydroelectric  exemption  or  conduit 


)fiv|ei.(  yvuuiu  ixjiisisi  ui;  (ij  /\  o-IOOI- 

high,  350-foot-long  diversion  weir  at 


Kiamatn  iNationai  rorest,  in  aiskiyou 
County.  California. 


transmission  line.  The  Applicant 
cstim»t(\s  the  average  annual  energy 


47918 


Federal  Register  /  Vol.  49,  No.  237  /  Friday,  December  7.  1984  /  Notices 


exemption  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit:  Existing  Dam 
or  Natural  Water  Feature  Project — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  at  an  existing  dam  or 
natural  water  feature  project,  must 
submit  the  competing  application  to  the 
Commission  on  or  before  30  days  after 
the  specified  comment  date  for  the 
particular  application  (see  18  CFR  4.30 
to  4.33  (1982)).  A  notice  of  intent  to  file  a 
competing  application  for  preliminary 
permit  will  not  be  accepted  for  filing. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.33  (a)  and  (d). 

A6.  Preliminary  Permit:  No  Existing 
Dam — Anyone  desiring  to  file  a 
competing  application  for  preliminary 
permit  for  a  proposed  project  where  no 
dam  exists  or  where  there  are  proposed 
major  modifications,  must  submit  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application,  the  competing  application 
itself,  or  a  notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  preliminary 
permit  application  no  later  than  60  days 
after  the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.33  (a)  and  (d). 

A7.  Preliminary  Permit — Except  as 
provided  in  the  following  paragraph,  any 
qualified  license,  conduit  exemption,  or 
small  hydroelectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  to  file  a  license, 
conduit  exemption,  or  small 
hydroelectric  exemption  application 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  60  days  after 
the  specified  comment  date  for  the 
particular  application. 

In  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  may  file  the 
subject  application  until:  (1)  A 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2)  the  earliest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 
application  with  which  the  subject 


license  or  conduit  exemption  application 
would  compete;  whichever  occurs  first. 

A  competing  license  application  must 
conform  with  18  CFR  4.33  (a)  and  (d). 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  on  notices  of  intent.  Any 
competing  preliminary  permit 
application,  or  notice  of  intent  to  file  a 
competing  preliminary  permit 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  preliminary 
permit  applications  or  notices  of  intent 
to  file  a  preliminary  permit  may  be  filed 
in  response  to  this  notice. 

Any  qualified  small  hydroelectric 
exemption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  small  hydroelectric  exemption 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

In  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  may  file  the 
subject  application  until:  (1)  A 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2)  the  earliest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 
application  with  which  the  subject 
license  or  conduit  exemption  application 
would  compete;  whichever  occurs  first. 

A  competing  license  application  must 
conform  with  18  CFR  4.33  (a)  and  (d). 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  license,  small 
hydroelectric  exemption,  or  conduit 
exemption  application,  and  be  served  on 
the  applicant(s)  named  in  this  public 
notice. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 


385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTE.NT  TO  RLE 
COMPETING  APPUCATION". 
'COMPETING  APPUCATION". 
"PROTEST'  or  "MOTION  TO 
IN1T.RVENE".  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Project  Management 
Branch,  Division  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  208  RB  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  particular  application. 

Dl.  Agency  Comments — Federal, 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preser\-ation  Act.  the  Historical 
and  Archeological  Preservation  Act.  the 
National  Environmental  Policy  Act,  Pub. 
L.  88-29.  and  other  applicable  statues. 
•No  other  formal  requests  for  comments 
will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 


(jumcy.  m  Plumas  County,  ualitomla. 


in  response  to  this  notice. 


hydroelectric  exemption  or  conduit 
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may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ie8)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
includeu  us  a  condilion  of  exemption 
must  be  clearly  idcnSified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  any  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Cam,;  agency(ie8]  are 
requested,  for  the  purposes  sut  forth  in 
section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none- 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 


substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  December  4, 1984. 

Lois  D.  Cashell, 

Acting  Sftr.retary. 

|FR  Doc.  M-32an9  Filed  \2-*-m.  8.45  «in| 
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[Docket  No.  QF8S-76-000I 

Solar  Energy  Technology  Systems 
(Guam)  Inc.;  Application  for 
Commission  Certification  of  Qualifying 
Statu*  of  a  Small  Power  Production 
Facility 

December  4,  1984. 

On  November  6, 1984  Solar  Energy 
Technology  Systems  (GUAM)  Inc.. 
(Applicant)  of )  &  R  Building,  Route  4 
P.O.  Box  1933,  Agana.  Guam  96910 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuani 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  facihty  will  be  located 
in  the  "Tarzan  Falls  Area  in  Yona,  Guam 
and  will  consist  of  130  wind  turbine 
generators  each  having  a  rated  capacity 
ofl50kW. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervent> 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  protestants  parties  lo 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

KeniMth  F.  Plumb, 

Secretary. 

|FR  Ooc.  •4-saogil  Pil«d  la-e-M:  ftie  «ni| 
BIUJNO  coot  •717-41-M 


Office  of  Civilian  Radioacthr*  Waste 
Management 

Civilian  Radioactive  Waste 
Transportation  Business  Plan; 
Strategy  Options  Document 

AQENCY:  Office  of  Civilian  Radioactive 
Waste  Management,  DOE. 

ACTION:  Notice  of  availability  for 
comment  of  the  Transportation  Business 
Plan;  Strategy  options  document. 

summary:  The  Office  of  Civilian 
Radioactive  Waste  Managmeent 
(OCRWM),  U.S.  Department  of  Energy, 
is  developing  a  Transportation  Business 
Plan  related  to  responsibilities  assigned 
by  the  Nuclear  Waste  Policy  Act  of  1982. 
The  document  will  provide  information 
on  the  plans  and  strategies  for  the 
development  and  operation  of  the 
projected  system  to  transport  spent  fuel 
or  high-level  waste  as  authorized  by  the 
Act. 

This  notice  is  to  announce  the 
availability  of  a  Strategy  Options 
Document,  the  purpose  of  which  is  to 
provide  an  opportunity  for  public 
reaction  and  comment.  Section  I 
contains  background  information  and 
defines  the  purpose,  policy  basis,  and 
scope  of  transpo'tation  business 
activities  as  well  as  issues  related  lo 
these  activities.  Section  II  discusses  the 
evolving  strategy  that  will  direct  the 
Department's  business  actions  and 
describes  various  strategy  options  that 
are  under  consideration.  Also  described 
is  a  phased  approach  for  development  of 
the  transportation  system:  systemi* 
definition;  engineering  development  and 
certification:  cask  fieet  procuremetn  and 
carrier  negotiations:  and  transportation 
operations. 

This  interim  document  is  specifically 
intended  to  be  an  instrument  for 
interaction  to  help  ensure  consensus 
planning.  The  Department  seeks  (l)  to 
identify  industry  interests  in 
participating  with  the  Department  to 
establish  and  operate  the  waste 
transportation  system,  and  (2)  to 
identify  and  address  State,  local  and 
tribal  concerns  in  devlopment  of  specific 
strategies  and  action  plans.  This  is  in 
accord  with  the  principle  of  consultation 
and  cooperation  among  affected  parties 
as  established  by  the  Waste  Policy  Act. 
The  Department  expects  to  prepare  a 
Final  Transporation  Business  Pian  by 
the  Fall  of  1985. 

Copies  of  the  Strategy  Optionn 
Document  may  be  obtained  after 
December  7, 1984.  by  telephoning  (202) 
252-5568  and  by  direct  pickup  from  or 
writing  to  the  Office  of  Public  Affairs, 
Transportation  Business  Plan:  Strategy 
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Options  Document  (OCRWM).  U.S. 
Department  of  Energy,  Room  lE-218. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  D.C  20585. 

To  enable  timely  consideration,  all 
comments  on  the  Strategy  Options 
Document  should  be  submitted  in 
writing  no  later  than  February  5. 1985,  to 
Mr.  Robert  Phiipott.  Chief. 
Transportation  Branch,  Office  of 
Civilian  Radioactive  Waste 
Management.  US.  Department  of 
Energy,  RW-33,  Forrestal  Building.  1000 
Independence  Avenue,  SW.. 
Washington,  D.C  20585. 

Issued  in  Washingtoa  D.C  December  4. 
19M. 
Robert  H.  Bauer, 

RW-10.  Associate  Director  for  Resource 

Management.  Office  of  Civilian  Radioactive 

Waste  Management 

Williain  H.  MeUor, 

GC-10.  Deputy  General  Counsel  for 

Legislation  and  Regulations.  Office  of 

General  Counsel. 

\n  Doc  84-3217t  Filed  1Z-»-M  ftC  nal 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-00059;  Fm.-2733-31 

Toxic  Substances;  Confidentlai 
Business  Information;  Revised 
Security  Manual 

aoency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

• 

summary:  The  Office  of  Toxic 
Substances  has  adopted  revised 
procedures  for  maintaining  the  security 
of  Confidential  Business  Information 
(CBI)  submitted  under  the  Toxic 
Substances  Control  Act  (TSCA).  A 
manual  has  been  developed  to  replace 
the  existing  TSCA  Confidential  Business 
Information  Security  Manual.  This 
notice  announces  the  availability  of  the 
revised  manual  and  summarizes  some  of 
the  changes  from  the  previous  one. 
DATE  The  requirements  of  this  revised 
manual  are  effective  December  7, 1984. 
FOn  FURTHCR  INFOMMATION  CONTACT: 

Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543. 401  M  St. 
SW..  Washington.  D.C.  20460.  Toil-Free: 
(800-424-9065).  In  Washington.  D.C: 
(554-1404),  Outside  the  USA: 
(Operator— 202-554-1404). 

One  copy  of  the  manual  can  be 
obtained  from  the  TSCA  Assistance 
Office  at  no  cost 


SUPPLEMENTARY  IMfORMATKHC  This 

notice  announces  the  adoption  of  a 
revised  TSCA  Confidential  Business 
Information  Security  Manual  which  sets 
forth  procediu«8  to  be  followed  by  EPA 
to  maintain  the  security  of  CBI 
submitted  under  TSCA.  This  revised 
security  manual  replaces  the  manual  for 
EPA  use  announced  in  the  Federal 
Register  of  October  a  1981  (46  FR 
49942).  The  second  manual  announced 
in  the  October  1981  notice,  for  EPA 
contractors  and  subcontractors,  remains 
in  effect  and  may  be  revised  and 
amended  in  the  future. 

For  more  than  3  years,  EPA  has 
followed  the  procedures  set  forth  in  the 
present  security  manual.  During  that 
time,  program  changes  have 
necessitated  minor  changes  to  the 
Agency's  security  procedures  for  TSCA 
data.  In  addition,  EPA's  periodic  review 
of  existing  procedures  has  led  to  a 
number  of  additions  and  deletions  to  the 
security  manual  that  are  designed  to 
clarify  and  improve  the  TSCA  security 
system.  These  changes  are  reflected  in 
the  revised  manual  announced  by  this 
notice.  Changes  of  note  include: 

1.  A  more  detailed  description  of 
access  authorization  procedures  for 
clearing  contractors  and  subcontractors 
has  been  added. 

2.  The  responsibilities  of  EPA  contract 
project  officers  has  been  described  in 
greater  detail. 

3.  Procedures  have  been  added  for 
reconciling  document  handling  records 
upon  the  completion  of  a  contract 

4.  Procedures  have  been  added  for 
using  TSCA  CBI  on  office  micro- 
computers. 

5.  Procedures  for  handling  internal 
draft  documents  containing  TSCA  CBI 
have  been  clarified. 

6.  Procedures  have  been  added  for 
declassifying  computer  printouts  and 
tapes  from  TSCA  CBI  data  systems. 

7.  The  manual's  section  on  remote 
computer  terminals  has  been  expanded. 

8.  Procedures  have  been  revised  for 
processing  of  35  mm  film  that  contains 
TSCA  CBI. 

9.  Chapter  IV  of  the  existing  manual 
has  been  removed  and  issued  separately 
as  operating  procedures  for  the  TSCA 
CBI  Computer  Center. 

In  general,  sections  on  responsibilities 
and  duties  have  been  clarified  and 
updated.  Also,  procedures  for  obtaining 
access  to  TSCA  CBI  and  for  document 
storage  and  handling  have  been  clarified 
and  set  forth  in  greater  specificity. 


Dated:  Noveinl>er  30, 1984. 
Don  R.  Clay, 

Director.  Office  of  Toxic  Substances. 

|FR  Doc.  M-3197S  Filed  12-6-84:  KM  eml 

MLUfM  COOC  (sao-siMi 
(OPTS-59174;  FRL-2733-4] 

Certain  Cttemicals;  Approval  of  Test 
Mariteting  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  a  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA).  TME-85-3.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  December  3, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Alwood.  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-613C.  401  M  St  SW., 
Washington,  DC.  20460,  (202-382-3374) 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-85-3.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substances  described 
below,  under  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  (if  any)  specified 
below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volumes 
must  not  exceed  those  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met 

The  following  additional  restrictions 
apply  to  TME-85-3.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  use  of  the  substance  is  restricted  to 


maue.  i.,ommeniB  snouia  oe  coniineo  lo 


BiujNO  COOC  trir-ei-M 


iranspnnaiion  ousinesB  nan:  oiruiexy 


Federal  Register  /  Vol.  49.  No.  237  /  Friday.  December  7.  1984  /  Notices 


47921 


that  approved  in  the  TME.  In  addition. 
the  Company  shall  maintain  the 
following  records  until  five  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced  and  must  make 
the^se  records  available  to  EP.\  upon 
request. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment,  and  must  make  these 
records  available  to  EPA  upon  request. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

TME  85-3 

Date  of  Receipt:  October  25, 1984. 

Notice  of  Receipt:  November  2, 1984 
(49  FR  44143). 

Applicant:  Confidential. 

Chemical:  (G)  Alumina  Organic 
Metallic  Compound. 

Use:  (G)  Contained  Industrial  Use. 

Production  Volume:  5000  kilograms. 

Number  of  Customers:  Confidential. 

Workers  Exposure:  5-10  workers 
dermal. 

Test  Marketing  Period:  1  year. 

Commencing  on:  December  3. 1984. 

Risk  Assessment:  No  significant 
health  or  environmental  concerns  were 
identified.  Therefore,  the  test  mark^et 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

The  Agency  reser\'es  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  whic  h  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  nor  present 
any  uiu-easonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  December  3. 19tM. 
Don  R.  Clay, 

Director.  Office  of  Toxic  Suhstant^s. 

PK  Doc.  M-SId?*  Filed  1Z-A-M:  aiS  ami 
■HXIIta  COOC  6M0-MMI 

[OPTS-51S4S;  FRL-2732-ei 

Certain  Chemicals;  Premanufacture 
Notices 

aoency:  Environmental  Protection 
Agency  (EPA). 

AcnoN:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 


any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  ihirty-seven  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 
PMN  85-190.  85-191.  85-192.  85-193.  85- 

194,  85-195,  85-196,  and  85-197— 

February  20, 1985. 
PMN  85-198,  85-199,  85-200.  85-201,  85- 

202.  85-203,  85-213,  85-  214.  85-215. 

and  85-216— Februarj-  23.  1985. 
PMN  85-217.  85-218.  85-219,  85-220.  85- 

221,  85-222,  85-223,  85-224,  85-225,  85- 

226,  85-227,  85-228,  85-229,  85-230.  85- 

231,  85-232,  and  85-233— February  24. 

1985. 
PMN  85-234  and  85-235— February  26. 

1985. 

Written  comments  by: 
PMN  85-190,  85-191,  85-192,  85-193,  85- 

194,  85-195,  85-196.  and  85-197— 

January  21, 1985. 
PMN  85-198,  65-199,  85-200,  85-201,  85- 

202,  85-203,  85-213,  85-214,  85-215. 

and  85-216— January  24, 1985. 
PMN  85-217,  85-218,  85-219,  85-220,  85- 

221,  85-222,  85-223.  85-224.  85-225.  85- 

226,  85-227.  85-228.  85-229,  85-230,  85- 

231,  85-232,  and  85-233 — January  25. 

1985. 
PMN  85-234  and  85-235— January  27. 

1985. 
address:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51548] "  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Chemical 
Information  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-201,  401  M  Street  SW., 
Washington,  DC  20460  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Room 
E-611,  401  M  Street  SW.,  Washirigton 
DC  20460  (202-382-3729). 
supplementary  information:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNS  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address.  (PMNs  85-204  thru  85-212  have 
been  consolidated  into  PMN  85-203). 


PMN  85-190 

Manufacture.  Confidential. 

Chemical.  (S)  N,N-dimethyl-2- 
nitrobenzenesulfonamide. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  150-200  kg./yr 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use: 
Dermal,  a  total  of  8  workers,  up  to  1.0 
hr/da,  up  to  3  da/yr. 

Environmental  Release/Disposal.  0  to 
0.6  kg/batch  released  to  water.  Disposal 
by  navigable  waterway  with  less  than 
0.05  kg/batch  incinerated. 

PMN  85-191 

Manufacturer.  Confidential. 

Chemical.  (S)  Phenyl  4-methoxy-3- 
ni  troberzenesulfona  te. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  250-350  kg/yr 

Toxicity  Data.  Acute  oral;  Males  and 
females — 3,200  mg/kg;  Irritation:  Skin — 
Slight  Eye — Slight;  Skin  sensitization: 
Low  potential. 

Exposure.  Manufacture  and  use: 
Dermal,  a  total  of  6  workers,  up  to  1.0 
hr/da,  up  to  3  da/yr. 

Environmental  Release/Disposal. 
Less  than  0.1  kg/batch  released  to 
water.  Disposal  by  navigable  waterway 
with  less  than  0.01  to  less  than  6  kg/ 
batch  incinerated. 

PMN  85-192 

Manufacturer.  Confidential 

Chemical.  (S)  2-amino-N.N- 
dimethylbenzenesulfonemide. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  120-160  kg/yt 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use: 
Dermal  a  total  of  8  workers,  up  to  1.0 
hr/da,  up  to  4  da/yr. 

En  vironmental  Releasc/Di'jppsal. 
Less  than  0.1  to  less  than  8  kg/batch 
incinerated. 

PMN  85-193 

Manufacturer.  Confidential. 

Chemical.  (S)  Phenyl  3-amino-4- 
methoxybenzensulfonate. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  220-300  kg/yr 

Toxicity  Data.  Irritation:  Skin — Slight: 
Skin  sensitization:  Low  Potential. 

Exposure.  Manufacture  and  use: 
Dermal,  a  total  of  4  workers,  up  to  1.0 
hr/da,  up  to  6  da/yr. 

Environmental  Release/Disposal  No 
data  submitted. 

PMN  85-194 

Manufacturer.  Confidential. 
Chemical.  (G)  Acid  amide  salt. 
Use /Production.  (S)  Industrial  cotton 
softener.  Prod,  range-  Confidential. 
Toxicity  Data.  No  data  submitted. 
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Exposure.  Manufacture:  Dermal,  a 
total  of  1  worker. 

Environmental  Release /Disposal.  25 
kg/batch  released  to  sewer.  Disposal  by 
publicly  owned  treatment  works 
(POTW). 

PMN  85-196 

Manufacturer.  ConndentiaL 

Chemical.  (G)  Substituted  silyl 
epoxide. 

Use/Production.  (G)  Sealant  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN85-1N 

Manufacturer.  Confidential. 

Chemical.  [C]  SubsUtuted  alkyl  silyl 
urea. 

Use/Production.  (G)  Sealant  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  ■S-197 

Importer.  CHEMIE  LINZ  U.S.  inc. 

Chemical.  (S)  Melamine  cyanuratc. 

Use/Import  (S)  industrial  flame 
retardant  for  polyamide.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  2,500  mg/ 

kg- 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

PMNt5-198 

Manufacturer.  Ethyl  Corporation. 

Chemical.  [G]  Alkylated  aromatic 
diamine. 

Use/Production.  [S]  Industrial  plastics 
modifier  comonomer.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  366.8  mg/ 
kg:  Acute  dermal:  >5  g/kg;  Irritation: 
Skin — Mild,  Eye — Irritant;  Ames  test: 
Non-mutagenic;  HPC/DNA  repair  No 
genotoxic  activity. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

PMNS5-19S 

Manufacturer  Confidential. 

Chemical.  (G)  Hydrocarbon  resin. 

Use/Production.  (G)  Open  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Acute  dermal:  3.16  g/kg:  Irritation:  Eye- 
Mild. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
release. 


PMN  85-200 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyanoacr>iate  ester. 

Use /Production.  (S)  Industrial 
cyanoacrylate  adhesive.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  85-201 

Importer.  Confidential. 

Chemical.  (G)  Substituted  dioxazine. 

Use/Import.  (G)  Paper  dye.  Import 
range:  1.600-3.200  kg/yr. 

Toxicity  Data.  Acute  oral:  5,000  mg/ 
kg;  Irritation:  Skin — Non-irritant,  Eye — 
Severe/corrosive:  Ames  Test:  Negative; 
TU  48  hr  (Zebra  fish):  0.3  mg/1;  TUo  48 
hr  (Zebra  fish):  1.3  mg/1;  TLiw  3  mg/1; 
TU  96  hr  (Zebra  fish):  a3:  TLm  96  hr 
(Zebra  fish):  0.8  mg/1;  TLiw  96  hr  (Zebra 
fish):  3  mg/1;  Bacterial  Toxicity:  100  mg/ 
1;  BODs:  100  mg/kOi;  COD:  1185  mg/g0». 

Exposure.  Processing  Dermal,  a  total 
of  2  workers,  up  to  0.5  hr/da.  up  to  2  da/ 
yr,  3  shifts  times  12  plants. 

En  V  iron  mental  Release/Disposal. 
Less  than  0.2  released  to  water.  Disposal 
by  POTW  and  biological  treatment 
system. 

PMN  85-202 

Importer.  Confidential. 

Chemical.  (G)  Substituted  dioxazine. 

Use/Import.  (G)  Paper  dye.  Import 
range:  500-1,000  kg/yr. 

Toxicity  Data.  Acute  oral:  5,000  mg/ 
kg:  Irritation:  Skin— Slight,  Eye — Slight; 
Ames  Test;  Negative;  LCm  96  hr  (Zebra 
fish):  1.2  mg/l  Bacterial  Toxicity— 100 
mg/1;  BODi  O  mg/g0»;  COD:  1011  mg/ 
go.;  COD/TOC:  .70. 

Exposure.  Processing:  Dermal,  a  total 
of  2  workers,  up  to  0.5  hr/da,  up  to  2  da/ 
yr,  3  shifts  times  12  plants. 

Environmental  Release/Disposal. 
Less  than  0.1  released  to  water:  Disposal 
by  POTW  and  biological  treatment 
system. 

PMN  85-203 

Manufacturer  Phillips  Chemical 
Company. 

Chemical.  (G)  Sulfur— containing 
polyalkylene  oxides. 

Use/Production.  [S]  Industrial  and 
commercial  degreaser  additive.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  Males — 
2,667  mg/kg.  Females— 1.885  mg/kg: 
Irritation:  Skin — Extremely  mild.  Eye — 
Primary  irritant;  L&o  48  hr  (Daphnia 
magna):  2.4  mg/1;  LC»«  96  hr  (Fathead 
minnow):  64  mg/1 

Exposure.  Manufactiire:  Dermal,  a 
total  of  4  workers. 


Environmental  Release/Disposal.  0.03 
kg/batch  released  to  water.  Disposal  by 
Phillips  Dixon  Creek  Water  Treatment. 

PMNs  85-204  thru  85-212 

(PMNs  85-204  thru  85-212  have  been 
consolidated  into  PMN  85-203). 

PMN  85-213 

Manufacturer  Essex  Specialty 
Products,  Inc. 

Chemical.  (G)  Aromatic  polyurethane 
prepolymer  containing  tertiary  amine. 

Use/Production.  (S)  Polymer  for  use  in 
adhesive  manufacture.  Prod,  range: 
9.000-100.000  kg/yr. 

Toxicity  Data.  No  data  submitted.        j 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
release. 

PMN  85-214 

Manufacturer.  Essex  Speciality 
Products.  Inc. 

Chemical.  (G)  Aromatic  polyurethane 
prepolymer  containing  poly  ether. 

Use/Production.  (S)  Polymer  for  use  in 
adhesive  manufacture.  Prod,  range: 
9.000-1000,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
release. 

PMN  85-215 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  polyol. 
Use/Production.  (S)  Coating  resin 
component.  Prod,  range:  82,000-220,000 

kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  Dermal,  a  total  of  9  workers, 
up  to  1-2  hrs/da,  up  to  20  da/yr. 

Environmental  Release/Disposal.  1  to 
20  kg/batch  released  to  control 
technology.  Disposal  by  incineration 
and  aqueous  waste  treatment  facility. 

PMN  85-216 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Substituted  pyridine. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  Male  and 
female  <  250  mg/kg;  Acute  dermal: 
>  1.000  mg/kg;  Irritation:  Eye — Readily 
absorbed;  Ames  test:  Non-mutagenic; 
LCm  96  hr  (Fathead  minnows):  0.48  mg/ 
L:  Acute  ingestion:  Serious;  Inhalation 
(3-4  days):  0.08  g/m*. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Release  t(f  air  and  land.  Disposal  by 
incineration  and  navigable  waterway 
after  treatment. 
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PMN  85-217 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polymer  of 
diisocyanate  with  glycol. 

Use/Production.  (S)  Industrial 
property  enhancer  for  flexible  urethane 
foams.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  16  workers. 

Environmental  Release/Disposal.  25 
to  300  gm  analytical  sample/batch 
released  to  air.  Disposal  by  incineration. 

PMN  85-218 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polymer  of 
diisocyanate  with  glycol. 

Use/Production.  (S)  Industrial 
property  enhancer  for  fiexible  urethane 
foams.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  16  workers. 

Environmental  Release/Disposal.  25 
to  300  gm  analytical  sample/batch 
released  to  air.  Disposal  by  incineration. 

PMN  85-219 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polymer  of 
diisocyanate  with  glycol. 

Use/Production.  (S)  Industrial 
property  enhancer  for  flexible  urethane 
foams.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  16  workers. 

Environmental  Release/Disposal.  25 
to  300  gm  analytical  sample/batch 
relea.sed  to  air.  Disposal  by  incineration. 

PMN  85-220 

Manufacturer  The  Dow  Chemical 
Company. 

Chtmical.  (G)  Polymer  of 
diisocyanate  with  glycol. 

Use/Production.  (S)  Industrial 
property  enhancer  for  flexible  urethane 
foams.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufactuft;:  Dermal,  a 
total  of  16  workers. 

Environmental  Release/Disposal.  25 
to  300  gm  analytical  sample/batch 
released  to  air.  Disposal  by  incineration. 

PMN  85-221 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polymer  of 
diisocyanate. 

Use/Production.  (S)  Industrial 
property  enhancer  for  fiexible  urethane 
foams.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 


Exposure.  Manufacture  and  use: 
Dermal,  a  total  of  16  workers. 

Environmental  Release/Disposal.  25 
to  300  gm  analytical  sample/batch 
released  to  air.  Disposal  by  incineration. 

PMN  85-222 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polymer  of 
diisocyanate. 

Use/Production.  (S)  Industrial 
property  enhancer  for  flexible  urethane 
foams.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use: 
Dermal,  a  total  of  16  workers. 

Environmental  Release/Disposal.  25 
to  300  gm  analytical  sample/batch 
released  to  air.  Disposal  by  incineration. 

PMN  85-223 

Manufacturer  Confidential. 

Chemical.  (G)  Polyester  diol. 

Use/Production.  (S)  Industrial  coating 
resin  component.  Prod,  range:  400,000- 
800,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  9  workers,  up  to  1-2  hrs/da,  up 
to  50  da/yr. 

Environmental  Release/Disposal.  1  to 
20  kg/ batch  released  to  control 
technology.  Disposal  by  incineration. 

PMN  85-224 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polyol. 

Use/Production.  (S)  Industrial  coating 
resin  component.  Prod,  range:  175,00(V- 
200.000. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  9  workers,  up  to  1-2  hrs/da,  up 
to  14  da/yr. 

Environmental  Release/Disposal.  1  to 
20  kg/batch  released  to  control 
technology.  Disposal  by  incineration. 

PMN  85-225 

Importer  Aceto  Chemical  Company, 
Inc. 

Chemical.  (S)  2-n-butoxyethyl  4- 
I  dimethylamino)benzoate. 

Use/Import.  (S)  Industrial 
photoactiv  ator  for  the  photocuring  of. 
U.V.  curing  compositions.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  1  g/kg; 
Acute  dermal:  >500  mg/kg  Ames  test: 
Non-carcinogenic. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

PMN  85-228 

Manufacturer  Mazer  Chemicals.  Ina 
Chemical  (G)  Substituted  succinic 
acid. 


Use/Production.  (G)  Metalworking 
fiuid  component.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  85-227 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  acid  ester. 

Use/Production.  (S)  Site-limited  and 
industrial  monomer  used  as  an 
intermediate  in  the  synthesis  of 
polymers.  Prod,  range:  10,000  kg/yr. 

Toxicity  Data.  Acute  oral:  Males — 
0.21  g/kg.  Females— 0.17  g/kg. 
Combined— 0.18  g/kg;  Irritation:  Skin- 
Corrosive,  Eye — Corrosive;  Ames  test: 
Non-mutagenic;  Cytotoxicity  assay:  3.0 
fig/ml,  25%  and  150  ;ig/ml; 
Transformation  assay:  2.5  gfi/ml. 

Exposure.  Manufacture  and 
processing;  Dermal,  a  total  of  7  workers, 
up  to  <1  hr/da.  up  to  <75  da/yr. 

Environmental  Release/Disposal. 
Less  than  1.75  kg  released  to  air  with 
less  than  5.0  kg  to  water.  Disposal  by 
POTW  and  incineration. 

PMN  85-228 

Manufacturer  Confidential. 

Chemical.  (G)  Disubstituted 
pyridinium  bromide. 

Use/Production.  (G)  Consumer  article 
component-contained  use.  Prod,  range: 
15,000-20,000  kg/yr. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture  and 
processing:  Dermal,  a  total  of  34 
workers,  up  to  <1  hr/da.  up  to  <250 
da/yr. 

Environmental  Release/Disposal. 
Less  than  0.20  kg  released  to  air  with 
less  than  5.00  kg  to  water  and  less  than 
2.50  kg  land.  Disposal  by  POTW. 
incineration  and  licensed  landfill. 

PMN  85-229 

Manufacturer  Confidential. 

Chemical.  (G)  Epoxy  polyester. 

Use/Production.  (S)  Binder  for  car 
refinishing.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

PMN  85-230 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylated  alkyd  resin. 

Use /Production.  (S)  Binder  for  car 
refinishing  system.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential 


total  of  4  workers. 


after  treatment. 
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Environmental  Release/ Disposal. 
Conndential. 

PMN  85-231 

Manufacturer:  Conndential. 

Chemical.  (G)  Polyester  base. 

Use/ Production.  (S)  Base  for  epoxy 
polyester.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Conndential. 

PMN  85-232 

Importer.  Marubeni  America 
Corporation. 

Chemical  (S)  Chromate  (2),  12-|(l-{.3- 
chlorophenyl)-4.5-dihydro-3-methyl-5- 
oxo-1  H-pyrazol-4-yl  |azo]-5- 
sulfobenzoato-(2)j  [2-(4,5-dihydro-5-oxo- 
l,3-diphenyl-lH-pyrazol-4- 
yl)azo|benzoato(2-]]-,  sodium  hydrogen 
(9CI). 

Use/Import.  (S)  Commercial  dye  for 
polyamide  nbres.  Import  range:  10.000 
kg/yr. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg. 

Exposure.  No  data  submitted. 

Environmental  Rclease/Dispo.<al.  No 
data  submitted. 

PMN  85-233 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Benzenamine,  4- 
|(dichloro-l,3-benzothia7:ol-2-yl)azo)-N- 
methyl-N-(3-phenylpropyl)-. 

Use/Import.  (S)  Commercial  dye  for 
polyester  nbres.  Import  range:  10.000  kg/ 

yr- 

Toxicity  Data.  Acute  oral:  >  5.000  mg/ 
kg;  Ames  test:  Negative. 

Exposure.  No  data  submitted. 

Environmental  Rrlense/Di.<posal.  No 
data  submitted. 

PMN  85-234 

Importer  Confidential. 

Chemical  (G)  Disubslituted  suinde. 

Use/Import.  (S)  Industrial 
decomposition  promoter  in  chemical 
blowing  agents.  Import  range:  1. =5,000- 
30,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal  No 
release. 

PMN  85-235 

Manufacturer:  Conndential. 

Chemical.  (G)  Vegetable  oil  polymer 
with  alkane  diols. 

Use/Production.  (G)  Binder 
component  for  an  industrially  applied 
coating.  Prod,  range:  15,000-400.000  kg/ 

y- 

Toxicity  Data.  No  data  submitted. 


E.xposure.  Manufacture  and 
processing:  Dermal,  a  total  of  24 
workers,  up  to  8  hrs/da,  up  to  40  da/yr. 

Environmental  Release/ Disposal.  10 
to  130  kg/batch  released  to  land. 
Disposal  by  incineration  and  landnil. 

Dated:  December  3.1984. 

V.  Paul  Fuschini. 

Acting  Director.  Information  Management 
Division. 

\¥V.  tkic  84-31970  Filed  12-e-M;  a'45  «ni| 
BltXmG  COOE  (MO-MMI 


fER-FRL-2732-1) 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  19, 1984  through 
November  23, 1984  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2}(c]  of  the  National 
Environmental  Policy  Act,  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Ofttce  of  Federal 
Activities  at  (202)  382-507576.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  Federal  Register 
dated  October  19, 1984  (49  FR  41108). 

Draft  EISs 

ERP  No.  D-COE-E34028-FL.  Rating 
E02,  Canaveral  Harbor  West  Basin  and 
Approach  Channel  Improvement,  FL. 
Summary:  EPA  believes  that  the 
mitigation  measures  proposed  to  offset 
the  environmental  losses  of  this  project 
are  insufncient.  EPA  identified 
signincant  environmental  objections  to 
the  proposed  mitigation  plan  and 
requested  additional  consultation  to 
resolve  this  matter.  EPA  indicated  that 
the  DEIS  conclusions  regarding  the 
insignificance  of  environmental  losses 
caused  by  the  project  were  not 
supported  by  information  or  data  in  the 
document. 

ERP  No.  DB-COE-K35013-CA.  Rating 
E02,  Sacramento  River  Bank  Protection 
Project,  CA.  Summary:  EPA  believes 
that  the  proposed  mitigation  is 
inadequate  to  protect  designated 
beneficial  uses  of  the  Sacramento  River, 
such  as  fish/wildlife  habitat  and  fish 
spawning  and  migration. 

ERP  No.  DA-COE-K36013-CA,  Ruling 
LO,  Walnut  Creek  Flood  Control  Plan, 
CA.  Summary:  EPA  agrees  with  the 
conclusion  that  no  significant  concerns 
still  exist  for  this  project.  However,  EPA 
recommended  that  mitigation  be 
included  in  the  FEIS,  based  on  close 
coordination  with  the  US  Fish  and 
Wildlife  Service. 


ERP  No.  DS-FHW-F40215-OH,  Rating 
LO,  OH-241  Relocation.  OH-241/US  30 
to  Oberlin  Road  Viaduct/OH-21,  OH. 
Summary:  EPA  agrees  that  there  have 
been  no  significant  changes  in  the 
impacts  associated  with  eaoJi 
alternative  since  publication  of  the 
DEIS. 

Final  EISs 

ERP  No.  F-CDB  K89054-CA.  Oakland 
Hotel  Two/Parking  Garage 
Development,  CA.  Summary:  The  FEIS 
adequately  addressed  the  concerns  EPA 
had  raised  on  the  DFIS. 

ERP  No.  F-COE-E03003  SC,  South 
Carolina  (Georgetown)  Oil  Refinery/ 
Underwater  Pipeline  Installation, 
Sampit  River,  SC.  Summary:  EPA 
believes  that  the  location  of  the 
proposed  refinry  would  lead  to 
unacceptable  environmental  impacts 
and  that  other  options  for  providing 
petroleum  products  could  satisfy 
national  and  regional  needs.  EPA's  main 
concerns  are  the  risks  associated  with 
oil  spills  in  Winyah  Bay.  the 
environmental  consequences  of 
petrochemical  discharges  during 
rcnnery  operation,  and  the  secondary 
impacts  associated  with  the  refinery. 
EPA  recommended  that  the  section  404 
permit  application  for  the  pipeline 
crossing  be  denied  and  indicated  that  if 
a  decision  is  made  to  issue  the  perntit, 
the  project  will  be  a  candidate  for 
referral  to  CEQ  for  resolution.  EPA  also 
expressed  concerns  about  changes  that 
have  been  made  to  the  air  and  water 
quality  sections,  which  EPA  prepared 
for  the  DEIS.  These  changes  have  not 
been  adequately  coordinated  with  EPA 
and  interagency  disagreements  were  not 
explained  in  the  body  of  the  EIS.  Sime 
these  changes  are  contrary  to  the 
interagency  Memorandum  of  Agreement 
of  October  1983  concerning  presentation 
of  the  DEIS  and  FEIS  for  the  proposed 
project,  EPA  is  requesting  that  a 
supplemental  be  prepared  that  would 
accurately  reflect  EPAs  input. 

ERP  No.  F-DOE-J08018-WY, 
Thermopolis-Alcova-Casper 
Transmission  Line  Con.struction.  W'Y. 
Summary:  The  change  in  preferred 
routing  of  the  Alcova-Casper  segment 
should  not  result  in  any  signincant 
environmental  impacts. 

Regulations 

ERP  No.  R-AFS-A86215-00.  Notice  ol 
Proposed  Revision,  Ndtional 
Environmental  Policy  Act,  Revised 
Implementing  Procedures.  Summary: 
EPA  commended  the  Forest  Service  for 
placing  increased  emphasis  on  the  use 
of  scoping,  EPA  suggested,  however, 
that  the  revisions  should  clarify  the 
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relationship  between  environmental 
analyses,  scoping,  and  subsequent 
NEPA  documentation  of  actions.  In 
particular  we  suggested  that  the 
revisions  clearly  set  forth  how  these 
processes  will  be  used  to  identify 
specific  projects  within  categorically 
excluded  classes  which  require  some 
environmental  analysis. 

Dated:  December  4, 1984, 

David  G.  Davis, 

Acting  Director.  Office  of  Federal  Activities. 

|FR  Doc.  84-32043  Filed  1Z-e-M:  8.-45  ami 
MLUNO  COOE  SS6(K50-M 


(ER-FRL-2732-81 

Withdrawal  of  a  Notice  of  Intent  and 
Notice  of  Preparation  of  an 
Environmental  Assessment  for  the 
Use  of  Freshwater  Wetlands  for 
Wastewater  Disposal 

agency:  U.S.  Environmental  Protection 
Agency,  Region  IV  Environmental 
Assessment  Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Mikulak,  Project  Officer. 
NEPA  Compliance  Section,  U.S. 
Environmental  Protection  Agency, 
Region  IV.  345  Courtland  Street  NE. 
Atlanta,  Georgia  30365,  Phone  No.  (404) 
881-3776. 

On  December  18. 1981,  EPA  published 
in  the  Federal  Register  (Vol.  46.  No,  243 
page  61714]  its  intention  to  prepare  a 
generic  environmental  impact  statement 
on  Freshwater  Wetlands  for 
Wastewater  Management.  This  study 
addresses  the  use  of  freshwater 
wetlands  in  wastewater  management 
for  EPA's  eight  southeastern  states 
(Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi.  North  Carolina,  South 
Carolina,  and  Tennessee).  Region  IV  has 
since  determined  that  an  Environmental 
Assessment  (EA)  will  adequately  fulfill 
the  requirements  of  the  National 
Environmental  Policy  Act  and  allow  for 
the  development  of  guidance  in 
evaluating  wetland  wastewater 
management  alternatives.  No  changes 
will  be  made  to  the  already  published 
EIS  Phase  I  Report  (EPA  904/9-83-107, 
March  1983).  The  major  EA  product  to 
be  prepared  is  the  Freshwater  Wetlands 
for  Wastewater  Management  Handbook 
which  is  anticipated  for  publication  in 
early  1985.  Any  comments  should  be 
directed  to  Ronald  ).  Mikulak  at  the 
above  address. 

Dated:  December  4. 1984. 

David  G,  Davis, 

Acting  Director.  Office  of  Federal  Activities. 

|fK  Doc.  8^-32041  FlUd  11-8-M:  MS  «n| 
MUJNO  COM  Ma»-M-M 


(ER-FRL-2732-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
filed  November  26. 1984  through 
November  30. 1984  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  840532,  Final,  CDB,  hTY,  Norslar 
Plaza  Development  Project.  UDAG. 
Albany  County.  Due:  January  7. 1985, 
Contact:  Daniel  Hershberg  (518)  459- 
3096 
EIS  No.  840533,  Final,  FHW,  CA,  1-215 
Freeway  Construction,  Van  Buren 
Boulevard  to  CA-60.  Riverside 
County.  Due:  January  7. 1985.  Contact: 
Michael  Cook  (916)  440-2521 
EIS  No.  840534,  Draft,  COE,  LA,  Lower 
Boeuf  River.  Big  La  Fource,  Big  and 
Colewa  Cceks,  Flood  Control  Plan. 
Due:  January  21, 1985,  Contact: 
Charles  Crowther  (601)  634-5430 
EIS  No.  840535.  Final,  USA.  TX.  NM. 
Fort  Bliss  Ongoing  Mission.  US  Army 
Air  Defense  Artillery  Center.  El  Paso 
County,  Texas  and  Otero  and  Dona 
Ana  Counties.  New  Mexico.  Due: 
January  7. 1985.  Contact:  Co!.  Kenneth 
Halleran  (202)  694-4269 
EIS  No.  840536.  Final.  BLM,  Mobil- 
Pacific  Oil  Shale  Development, 
Purchase.  Exchange  or  Lease  and 
Right-of-Way.  Piceance  Creek  Basin. 
Garfield  County.  Due:  January  7. 1985. 
Contact:  Robert  Kline  (303)  243-6552 
EIS  No.  840537.  Final.  BLM,  AZ.  Firebird 
Stadium  Construction,  Gila  River 
Indian  Community  Land.  Leasing, 
Maricopa  County.  Due:  January  7. 
1985.  Contact:  Randall  Morrison  (602) 
241-2275 
EIS  No.  840538.  Draft.  BLM,  WY. 
Medicine  Bow  National  Forest  and 
Thunder  Basin  National  Grassland. 
Land/Resource  Mgmt.  Plan.  Niobrara. 
Platte  and  Weston  Counties.  Due: 
March  14. 1985.  Contact:  Sonny 
ONeal  (307)  745-8971 
EIS  No.  840539.  Final.  COE.  LA.  Lake 
Pontchartrain  and  Vicinity  Hurricane 
Protection  Levee.  Construction.  Due: 
January  7, 1985.  Contact:  Larry 
Hartzog  (504)  838-2524 
EIS  No,  840540.  Draft.  COE.  WA,  Elliott 
Bay  Small  Craft  Harbor  and  Marine 
Development,  Permit,  King  County. 
Due:  January  21. 1985.  Contact: 
Richard  Makinen  (202)  272-0121 
EIS  No.  840541.  Final.  BLM.  UT,  CO. 
Book  Cliffs  Resource  Area.  Resource 
Management  Plan,  Duchesne,  Grand 
and  Uintah  Cos..  Utah  and  Garfield. 
Mesa.  Moffat  and  Rio  Blanco  Cos. 


Colorado.  Due:  January  7. 1985, 
Contact:  Curtis  Tucker  (801)  789-1382 
EIS  No.  840542.  Final,  IBR/NPS.  WY.  ID. 
Jackson  Lake  Dam,  Safe  Operation 
Project.  Flood  Control.  Snake  River. 
Teton  National  Park.  Due:  January  7, 
1985.  Contact:  Elaine  Van  Stella  (208) 
334-0581 

EIS  No.  840543,  FSuppl,  COE/FHW,  NY. 
1-478  Construction/Westside 
Highway  Replacement,  Battery  to 
42nd  Street,  Impact  of  the  Westway 
Landfill  on  Fisheries  in  the  Hudson 
River,  New  York  County.  Due:  January 
7. 1985.  Contact:  Dennis  Suszkowski 
(212)  264-3996 

EIS  No.  840544.  Draft.  SCS.  DE. 
Muderkill  River  Watershed  Protection 
and  Flood  Prevention.  Kent  County. 
Due:  January  31. 1985.  Contact 
.  Bobbye  Jones  (302)  678-0750 

EIS  No.  840545.  Draft.  USN,  NV,  Fallon 
Naval  Air  Station.  Supersonic 
Operations  Area,  Designation  and 
Strike  Warfare  Center,  Establishment, 
Churchill,  Eureka,  Humboldt,  Lander, 
Pershing  and  Washoe  Cos.,  Due: 
January  21. 1985,  Contact:  Mr.  Dana 
Sakamoto  (415)  887-7573 

EIS  No.  840546,  Draft,  COE,  PL. 
Kissimmee  River  Basin  Flood  Control 
Plan,  Osceola.  Okeechobee.  Orange. 
Lake.  Polk,  Glades.  Martin.  Highlands 
and  St.  Lucie  Cos.,  Due:  January  21, 
1985.  Contact:  Mr.  Rea  Boothby  (904) 
79(^3453 
Dated:  December  4. 1984. 

David  G.  Davis, 

Acting  Director.  Office  of  Federal  Activities. 

(Fit  Doc  84-32042  Filed  11-A-84:  8.-4S  m) 
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IFRL-2733-1] 

Battery  Manufacturing,  Coil  Coating 
(Phase  I  and  II),  Electroplating  and 
Metal  Finishing,  Iron  and  Steel 
Manufacturing.  Nonferrous  Metals 
Forming,  Nonferrous  Ktetals 
Manufacturing  (Phase  I  and  II),  Metal 
Molding  and  Casting,  Porcelain 
Enameling:  Intent  to  Transfer 
Confidential  Information  to  a 
Contractor 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  intent  to  transfer 
confidential  information  to  a  contractor. 


{ 


summary:  The  Environmental  Protection 
Agency  (EPA)  intends  to  provide  an 
Agency  contractor  with  access  to 
confidential  information  for  analysis  in 
connection  with  the  preparation  of 
effluent  limitations  and  standards 
regulating  discharges  of  process 


jc/^ib/tj'  i.njiu.  i^u  uaia  Buuniiiieu. 


wiiaiiie  service. 


that  ttie  revisions  should  clarify  the 
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pollutants  in  wastewater  for  the 
Nonferrous  Metals  Manufacturing 
(Phase  II)  Point  Source  Category. 
Electroplating  and  Metal  Finishing 
(Phase  II)  Point  Source  Category  and  the 
Metal  Molding  and  Casting  Point  Source 
Category.  This  information  will  be 
needed  by  EPA's  contractor  in 
analyzing,  revising  and  reviewing  the 
technical  data  base  which  supports 
effluent  limitations  and  standards  and 
NPDES  permits  required  by  the  Clean 
Water  Act. 

DATE:  Comments  on  the  notice  of 
transfer  are  due  December  24, 1984. 
AOORESS:  Ernst  P.  Hall,  Metals  Industry 
Branch,  Industrial  Technology  Division 
(WH-552),  Office  of  Water  Regulations 
and  Standards,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC.  20460. 
FOU  FUB^^fR  INFORMATION 
contact:  Ernst  P.  Hall.  Metals  Industry 
Branch.  Industrial  Technology  Division, 
(202)  382-7126. 

8UPPLEMCNTARY  INFORMATION:  The 
Clean  Water  Act  of  1977  requires  the 
Environmental  Protection  Agency  to 
develop,  revise,  and  review  effluent 
limitations  and  standards  for  industrial 
point  sources.  The  Office  of  Water 
Regulations  and  Standards  is 
responsible  for  regulating  dischargers 
from  industrial  point  source  categories. 

On  November  15. 1982,  EPA  proposed 
effluent  limitations  and  standards  for 
the  Metal  Molding  and  Casting  Point 
Source  Category  (47  FR  51512).  EPA 
proposed  effluent  limitations  and 
standards  for  Nonferrous  Metals 
Manufacturing  Point  Source  Category 
(Phase  II)  on  June  28. 1984  (49  FTl  26.352). 
EPA  also  is  developing  information  on 
segments  of  the  Electroplating  and 
Metal  Finishing  Point  Source  Category 
not  regulated  in  the  final  regulation 
issued  on  )uly  15, 1983  (48  FR  32462). 
This  information  is  being  gathered  to 
allow  consideration  of  a  new  regulation 
for  these  unregulated  segments. 

EPA  has  awarded  a  contract  to 
Radian  Corporation  of  McLean,  Virginia 
(contract  No.  68-01-6999)  to  provide 
technical  and  economic  support  to  the 
Office  of  Water  Regulations  and 
Standards  for  preparing  final  regulations 
for  the  three  categories  listed  above. 

One  of  the  sources  of  infonnation 
which  EPA  will  use  to  develop  final 
effluent  limitations  and  standards  is  the 
data  collected  from  questionnaires  sent 
to  the  following  industry  categories 
under  authority  of  Section  308  of  the 
Clean  Water  Act:  battery 
manufacturing,  coil  coating  (phases  I 
and  U),  electroplating  and  metal 
finishing,  nonferrous  metals  forming, 
nonferrous  metals  manufacturing 


(phases  I  and  II),  iron  and  steel 
manufacturing,  metal  molding  and 
casting  and  porcelain  enameling  plants. 
More  specifically,  this  data  is  from 
industry  survey  questionnaires  mailed 
since  1975,  as  well  as  follow-up 
communications  and  submissions.  Many 
of  the  responses  to  these  questionnaires 
contain  fundamental  information  about 
plant  size  and  location,  wastewater 
composition,  wastewater  treatment 
systems,  wastewater  volume,  production 
processes,  and  solid  waste  disposal 
practices.  Certain  of  the  information 
provided  has  been  claimed  as 
confidential  by  the  responding  company 

The  Agency  also  has  used  the 
authority  of  section  308  to  conduct 
numerous  conventional, 
nonconvcntional  and  toxic  pollutant 
parameter  field  sampling  and  analysis 
surveys  of  in-plant  and  end  of-pipe 
wastewater  sources  within  ^hpsr 
industries.  Portions  of  these  data  .ilso 
have  been  claimed  as  confidential  by 
the  sampled  facilities.  The  data 
collected  by  EPA  from  questionnaires 
and  from  field  sampling  and  analysis 
surveys,  including  portons  that  have 
been  claimed  as  confidential,  will  be 
accessed  by  the  EPA  contractor 
identified  above. 

The  industrial  point  source  categories, 
designated  EPA  contact  person,  selected 
contractor.  EPA  contract  number 
accessing  the  data,  SIC  codes  and 
descriptions  of  industries  whose  data  is 
being  accessed  and  remarks  are  listed 
below. 

•  Battery  Manufacturing  Point  Source 
Category,  Coil  Coating  (Phases  I  and  II) 
Point  Source  Category,  Electroplating 
and  Metal  Finishing  Point  Source 
Category.  Iron  and  Steel  Manufacturing 
Point  Source  Category,  Nonferrous 
Metal  Forming  Point  Source  Category, 
Nonferrous  Metals  Manufacturing 
(Phases  I  and  II)  Point  Source  Category, 
Metal  Molding  and  Casting  Point  Source 
Category,  and  Porcelain  Enameling  Point 
Source  Category, 

a.  For  further  information  contact 
Ernst  P.  Hall.  EPA  (WH-552), 
Washington,  D.C.  20460.  FTS:  8-382- 
7126,  Comm:  202-382-7126. 

b.  Contractor:  Radian  Corporation, 
McLean,  Virginia  (Contract  No.  R8-01- 
6999). 

c.  SIC  codes  and  description:  Ilie 
industries  covered  by  the  Batteries 
Manufacturing  Category  are  included  in 
Standard  Industrial  Classification  (SIC) 
Major  Croup  36  (electrical  machinery, 
equipment  and  supplies). 

The  industries  covered  by  the  Coil 
Coating  Category  are  included  in 
Standard  Industrial  Classification  (SIC) 
Major  Group  34  (fabricated  metal 
products,  except  ordnance). 


Th«!  industries  coveted  by  the 
electroplating  and  Metal  Finishing 
Category  are  included  in  Standard 
Industrial  Classification  (SIC)  Major 
Croups  34  through  39  as  follows: 
Major  Group  34 — Fabricated  metal 

products,  except  ordnance, 

machinery,  and  transportation 

equipment 
Major  Group  35^Mdchinery.  except 

electrical 
Major  Group  36 — Electrical  machinery. 

equipment  and  supplies 
Major  Group  37 — Tran.sportation 

equipment 
Major  Group  38 — Piofessional, 

scientific,  and  controlling  instruments 

photographic  and  optical  goods; 

watches  and  clocks 
Major  Group  39 — Miscellaneous 

manufacturing  industries. 

The  industries  covered  by  the  Metal 
Molding  and  Casting  Category  are 
covered  in  Standard  Industrial 
Classification  (SIC)  Major  Group  33 
(primary  metal  industries). 

Ihe  industries  covered  by  the  Iron 
and  Steel  Manufacturing  Category  are 
covered  in  Standard  Industrial 
Classification  (SIC)  Major  Group  33 
(primary  metal  industries). 

The  industries  covered  by  the 
Nonferrous  Metals  Forming  Category 
are  covered  in  Standard  Industrial 
Classification  (SIC)  Major  Groups  33 
and  34  as  follows: 
Major  group  33 — Primary  metal 

indu^^tiies 
Major  Group  34 — Fabricated  metal 

products,  except  ordnance. 

machinery,  and  transportation 

equipment. 

The  industries  covered  by  the 
Nonferrous  Metals  Manufacturing 
Category  are  included  in  Standard 
Industrial  Classification  (SIC)  Major 
Group  13  (primary  metal  industries). 

The  industries  r over«;d  by  the 
Porcelain  Enameling  Category  are 
included  in  Standard  Industrial 
Classification  (SIC)  Major  Groups  .34 
and  36  as  follows: 

Major  Group  34 — Fabricated  metal 

products,  except  ordnance 
Major  Group  36— Electrical  machinery. 

equipment  and  supplies. 

d.  Remark:  The  confidential  files  will 
be  accessed  by  Radian  Corporation 
under  contract  68-01-6999. 

EPA  has  determined  that  it  is 
necessary  to  transfer  this  information  to 
the  designated  contractor  in  order  that  it 
may  carry  out  the  work  required  by  its 
contract.  The  contract  contains  all 
confidentiality  provisions  required  by 
EPA's  confidentiality  regulations  (40 
CFR  2.302(h)  (2-3)).  In  accordance  with 


\tn  LKx:.  iH-^uu«i  riiea  i 
WLLINOCODC  W90-S0-M 


K^3  am  I 


Mesa.  Moffat  and  Rio  Blanco  Co«. 


regulating  discharges  of  process 
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those  regulations,  sampled  facilities  and 
questionnaire  respondents  who  have 
submitted  information  claimed 
confidential  have  15  days  from  the  date 
of  this  notice  to  comment  on  EPA's 
proposed  transfer  of  this  information  to 
these  contractors  for  the  purposes 
outlined  above  (40)  CFR  2.302(h)  (2-3). 

Dated:  November  27, 1984. 
Henry  Longest  U. 

Acting  Assistant  Administrator  for  Water. 

IFR  Doc  84-31978  Filed  IZ-S-M:  MS  urj 
MUJNO  COW  MM-SO-H 

ISAB-FRL-2733-S] 

Clean  Air  Scientific  Advisory 
Committee  Science  Advisory  Board; 
Sul>committee  on  tt>e  National 
Ambient  Air  Quality  Standard  Setting 
Process;  Cancellation  of  Open  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463  that  the  meeting  of 
the  Clean  Air  Scientific  Advisory 
Committee's  Subcommittee  on  the 
National  Ambient  Air  Quality  Standard 
Setting  Process  that  was  scheduled  to  be 
held  on  December  6-7. 1984  at  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  D.C.  has  been 
cancelled. 

The  meeting  is  cancelled  because 
insufficient  time  was  available  to 
prepare  and  review  background 
materials.  The  meeting  is  being 
rescheduled  for  early  1985. 

For  further  information  please  contact 
Mr.  A.  Robert  Flaak.  Executive 
Secretary,  Science  Advisory  Board  on 
(202)  382-2552. 

Dated:  December  4, 1984. 
Terry  F.  Yosie, 

Director,  Science  Advisory  Board. 

|FR  Doc  84-32000  Filed  12-6-84:  B:4S  am| 
MLimO  CODE  6S60-S(Mi 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  29, 1984. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511. 

Copies  of  these  submissions  are 
available  from  Doris  R.  Peacock,  Agency 
Clearance  Officer,  (202)  632-7513. 
Persons  wishing  to  comment  on  any 
information  collection  should  contact 
Marty  Wagner,  Office  of  Management 


and  Budget,  Room  3235  NEOa 
Washington.  D.C.  20503.  (202)  395-4814. 

OMB  No.:  3060-0027 

Title:  Application  for  Construction 

Permit  for  Commercial  Broadcast 

Station 
Form  No.:  FCC  301 
Action:  Extension 
Estimated  Annual  Burden:  3.328 

Responses;  496.928  Hours. 
OMB  No.:  3060-0041 
Title:  Application  for  Authority  to 

Operate  a  Broadcast  Station  by 

Remote  Control  or  to  Make  Changes 

in  a  Remote  Control  Authorization 
Form  No.:  FCC  301-A 
Action:  Extension 
Estimated  Annual  Burden:  52  Responses; 

13  Hours. 
OMB  No.:  3060-0076 
Title:  Annual  Employment  Report 
Form  No.:  FCC  395 
Action:  Extension 
Estimated  Annual  Burden:  9.500 

Responses;  9,500  Hours. 
OMB  No.:  3060-0095 
Title:  Annual  Employment  Report — 

Cable  Television 
Form  No.:  FCC  395-A 
Action:  Extension 
Estimated  Annual  Burden:  7.000 

Responses:  3.500  Hours. 
OMB  No.:  3060-0107 
Title:  Application  for  Renewal  of  Radio 

Station  License  and/or  Notification  of 

Change  to  License  Information 
Form  No.:  FCC  405-A 
Action:  Extension 
Estimated  Annual  Burden:  10,700 

Responses;  1.787  Hours. 
William  |.  Trlcarico. 
Secretary, 

|FR  Doc.  B4-31924  Filed  12-6-84:  8:4S  ain| 
BILUNQ  COOC  trU-OI-M 


[FCC  M-534;  35046  MM  Docket  No*.  84- 
1051  et  ai.  File  Na  BR-790  402CZ,  et  aL] 

RKO  General,  Inc.  (WHBO)  et  al.; 
Memorandum  Opinion  and  Order;  For 
Renewal  of  License  and  Construction 
Permit 


In  the  matter  of  application  of: 


KKO  General.  Inc. 

(WHBQ),  Memphii.  Ten- 
nessee. 
For  Renewal  of  Ucente: 
Donnie    Simpton    Enter- 
pricet.    Inc..    Memphis. 
Tennessee. 
First     City     Communica- 
tions,    Inc..     Memphis. 
Tennessee. 
South  Jersey  Radio.  Inc.. 
Memphis.  Tennessee. 


MM  DOCKET  NO. 

84-1051.  File  No. 
BR-7g0402CZ. 

MM  DOCKET  NO. 

84-1052:  File  No. 

BP-830512AM. 
MM  DOCKET  NO. 

84-1053:  File  No. 

BP-e30512BC. 
MM  DOCKET  NO. 

84-1054;  File  No. 

BP-830512B& 


Stephen  E.  Powell,  Mem-    MM  DOCKET  NO. 

phis.  Tennessee.  84-1055;  File  No. 

BP-830S12BL 
River  City  Radio  Limited    MM  DOCKET  NO. 

Partnership,    Memphis.       84-1056:  File  No. 

Tennessee.  BP-830S12CD. 


For  Construction  Permit. 
Adopted:  November  8. 1984. 
Relea«ed:  November  30. 1964. 
By  the  Commission. 

1.  The  Commission  has  under 
consideration  the  license  renewal 
application  of  RKO  General  Inc.  (RKO). 
for  Station  WHBQ,  Memphis, 
Tennessee  '  and  the  above-captioned 
mutually  exclusive  applications  to 
operate  on  the  same  channel  with 
identical  facilities.  In  addition,  we  have 
before  us  a  petition  to  dismiss  the  South 
Jersey  Radio,  Inc.  (South  Jersey) 
application  filed  by  RKO  General,  Inc:  a 
request  for  waiver  of  our  multiple 
ownership  and  inconsistant  application 
rules  filed  by  South  Jersey;  motions  for 
leave  to  amend  and  accompany 
amendments  filed  by  RKO  *  and  South 
Jersey;  *  and  related  pleadings.  In  view 
of  the  matters  already  being  considered 
in  the  KHJ-TV  case,  note  1  supra,  and 
in  view  of  the  fact  that  those  matters 
may  have  a  bearing  upon  the  ultimate 
resolution  of  this  case,  we  believe  that  it 
would  be  premature  to  commence  any 
consideration  of  either  RKO's 
qualifications  or  the  comparative 
elements  of  the  applicants'  proposals, 
pending  the  outcome  of  the  KHJ-TV 
case.  Accordingly,  in  the  interest  of 
managing  and  ordering  our  docket  of 
adjudicatory  proceedings  so  as  to  permit 
the  most  efficient  and  effective 
utilization  of  Commission  resources,  we 
direct  the  parties  to  deal  first  with  any 
petitions  to  enlarge  issues  and/or  basic 
qualifying  issues  that  involve  the 
mutually  exclusive  applicants  (i.e.. 
applicants  other  than  RKO]  who  seek 


■  We  have  designated  the  license  renewal 
application  of  RKO's  Station  KH|-TV.  ho*  Angeles. 
California,  as  the  forum  for  inquiring  into  the  impact 
of  RKO's  disqualirication  as  the  licensee  of  WNAC- 
TV.  Boston,  Massachusetts  on  its  overall  basic  and 
comparative  qualirications  to  remain  a  licensee 
elsewhere.  See  our  Memorandum  Opinion  and 
Order  adopted  this  same  date.  RKO  Cenerol.  Inc. 

( WHBQ-ni FCC  2d (1984).  for  a  full 

discussictn  of  this  matter. 

•  Since  the  "B"  cut-off  date  (March  29. 1984).  RKO 
has  filed  several  petitions  for  leave  to  amend  and 
accompanying  amendments  to  its  renewal 
upplication.  The  purpose  of  these  amendments  is  to 
update  information  previously  submitted  to  the 
Commission.  We  have  reviewed  the  motions  and 
amendments  and  find  that  in  each  case  good  cause 
exists  for  accepting  the  amendments  for  1 1.65 
purposes  only. 

'  For  the  reasons  set  forth  in  RKO  Cenerol.  Inc. 
(WHBQ-TV).  supra,  concerning  a  similar  pleading 
filed  by  South  Jersey,  we  will  grant  the  motion  and 
accept  the  amendment. 


nonierrous  metals  manufactunnK 


products,  except  ordnance). 


CFR  2.302(h)  (2-3)).  In  accordance  with 


47B28 


Fodaral  Register  /  Vol.  49.  No.  237  /  Friday.  December  7.  1984  /  Notices 


construction  pennits  to  operate  on  the 
channel(s)  now  held  by  RKO.  Upon 
completion  of  all  appropriate 
proceedings,  including  such  evidentiary 
hearings  as  may  be  warranted,  relating 
to  these  questions  concerning  the 
mutually  exclusive  applications  for 
construction  permits,  the  presiding 
Administrative  Law  Judge  should  so 
inform  the  Commission  and  await 
guidance  from  the  Commission  before 
setting  the  date  for  filing  any  proposed 
findings  and  conclusions  or  going 
forward  with  any  further  proceedings.  In 
other  cases  involving  multiple  license 
owners,  we  have  assinged  all  of  the 
proceedings  to  a  single  Administrative 
Law  Judge  for  the  purpose  of 
considering  the  impact  of  common 
qualiHcations  questions  on  each  of  the 
owner's  stations,  e.  g..  Intercontinental 
Radio.  Inc..  88  FCC  2d  819  (1981).  Here, 
we  have  already  made  provision  for 
consideration  of  the  questions 
concerning  RKO's  overall  qualifications 
by  a  single  ALJ  in  the  Los  Angeles, 
California.  KHJ-TV.  proceeding.  Thus, 
the  procedures  used  in  cases  such  as 
Intercontinental,  supra,  are  unnecessary 
for  the  instant  proceeding.  Indeed,  the 
Intercontinental  approach,  if  apphed 
here,  involving  substantial  numbers  of 
comparative  hearings  and  competing 
applicants  presided  over  by  a  single 
Judge,  will  inevitably  delay  resolution  of 
these  matters.  Instead,  we  believe  that 
the  interests  of  administrative  efflciency 
will  be  better  served  by  providing  for 
assignment  of  a  presiding 
Administrative  Law  Judge  for  this 
proceeding  by  the  Chief  Administrative 
Law  Judge  in  accordance  with  his 
regular  and  ordinary  rotational 
procedures. 

2.  The  RKO  petition  and  the  South 
Jersey  waiver  request.  South  Jersey  and 
Stephen  E.  Powell  each  seek  both  AM 
and  television  stations  in  Memphis.  As 
such  common  ownership  violates 
§  73.3555  of  our  Rules,  each  combination 
of  proposals  includes  a  conflicting  or 
inconsistent  application,  subject  to 
dismissal  as  such  pursuant  to  §  73.3518. 
Acknowledging  this  fact.  South  Jersey 
seeks  waiver  of  the  relevant  provisions 
and  RKO  seeks  dismissal  of  the  South 
Jersey  proposal.*  With  respect  first  to 
the  waiver  request.  South  Jersey  has  set 
forth  no  public  interest  considerations 
justifying  the  allocation  of  Commission 
resources  to  the  processing  and 
comparative  evaluation  of  applications 
which  cannot  be  granted.  See  Comark 


'  There  are  no  comparable  requests  and 
pleadings  attached  to  the  Powell  appltcation. 


Television,  Inc.,  51  RR  2d  738  (1982). 
Hence,  waiver  is  unwarranted.  At  the 
same  time,  we  believe  that  election  by 
the  applicants  as  to  which  proposal  will 
be  prosecuted  is  a  more  appropriate 
remedy  than  the  immediate  dismissal 
which  RKO  seeks. 

3.  The  Donnie  Simpson  Enterprises, 
Inc.  and  Stephen  £.  Powell  applications. 
The  Simpson  and  Powell  applications 
were  not  complete  when  filed  in  that 
applications  for  other  facilities  now 
operated  by  RKO  were  not  listed.  Given 
the  public  nature  of  this  information,  no 
motive  to  conceal  or  misrepresent  is 
apparent.  Hence,  we  will  specify  no 
issues  in  this  regard.  Both  should  amend 
their  applications  here  to  reflect  all 
pending  proposals,  however. 

4.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the 
applications  are  mutually  exclusive,  the 
Commission  is  unable  to  make  the 
statutory  finding  that  their  grant  will 
serve  the  public  interest,  convenience 
and  necessity.  Therefore,  the 
applications  must  be  designated  for 
hearing  in  a  consolidated  proceeding  on 
the  issues  specified  below. 

5.  Accordingly,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

2.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issue,  which  of  the 
applications  should  be  granted. 

6.  It  is  further  ordered.  That  the 
petitions  for  leave  to  amend  filed  by 
RKO  General,  Inc.  Are  granted  and  the 
amendments  accompanying  those 
motions  ARE  ACCEPTED  for  the 
purposes  of  S  1.65  of  the  Commission's 
Rules. 

7.  It  is  further  ordered.  That  the 
motion  for  leave  to  amend  filed  by  South 
Jersey  Radio  Inc.  is  granted  and  the 
accompanying  amendment  is  accepted 
nunc  pro  tunc. 

8.  It  is  further  ordered,  That  the 
petition  to  dismiss  filed  by  RKO 
General.  Inc.  is  granted  to  the  extent 
noted  herein  and  is  otherwise  denied. 

9.  It  is  further  ordered.  That  South 
Jersey  Radio,  Inc.'s  request  for  waiver  of 
the  Commission's  Rules  is  denied. 


10.  It  is  further  ordered.  That  unless 
South  Jersey  Radio,  Inc.  and  Stephen  E. 
Powell  each  file  a  statement  to  the 
contrary  within  20  days  after  this  Order 
is  released,  it  will  be  assumed  that  each 
applicant  wishes  to  prosecute  its 
television  application  and  its  pending 
AM  application  will  be  dismissed. 

11.  It  is  further  ordered,  That  Donnie 
Simpson  Enterprises,  Inc.  and  Stephen 
E.  Powell  shall  file  the  amendments 
specified  herein  with  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 

12.  It  is  further  ordered.  That  in 
addition  to  the  copy  served  on  the  Chief, 
Hearing  Branch,  a  copy  of  each 
amendment  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  served  on  the  Chief, 
Data  Management  Staff,  Audio  Services 
Division.  Mass  Media  Bureau,  Room  350, 
1919  M  St.,  NW.,  Washington,  D.C. 
20554. 

13.  It  is  further  ordered.  That  the 
Initial  Decision  in  this  proceeding  shall 
consider  the  findings  in  Docket  No. 
16679  (KHJ-TV)  as  to  RKO's  basic  or 
comparative  quaUfications. 

14.  It  is  further  ordered,  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  shall,  pursuant  to 
S  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
a.^d  present  evidence  on  the  issues 
specified  in  this  Order. 

15.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  74.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

16.  Finally,  copies  of  this 
Memorandum  Opinion  and  Order  shall 
be  sent  Certified  Mail-Returned  Receipt 
Requested  to  the  parties  to  this 
proceeding  by  the  Secretary  of  the 
Commission. 

Federal  Communications  Commission. 

William ).  Tricarico, 

Secretary. 

jFH  Doc  84-3192S  PiM  1Z-e-M:  8:45  *m| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFEMA  720-OR] 

Amendment  to  a  Major-Disaster 
Declaration;  Utah 

agency:  Federal  Emergency 

Management  Agency. 

ACnow;  Notice, 

summary:  This  notice  amends  the  notice 
of  a  major  diaster  for  the  State  of  Utah 
(F'EMA-720-DR),  dated  August  17. 1984. 
and  related  determinations. 
dated:  November  29, 1984. 
FDA  FURTHER  INFORMATION  CONTACT: 
Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  D.C.  20472,  (202)  287-0501. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Utah,  dated  August  17. 1984.  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  17. 1984:  Salt 
Lake,  Weber,  and  Summit  Counties  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Samuel  W.  Speck, 

Associate  Director,  State  and  Local  ProgramB 

and  Support.  Federal  Emergency 

Management  Agency. 

\n  Doc  S*-31948  Fil«d  12-6-84;  >:4S  am) 
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(Docket  No.  FEMA-REP-7-NE-1 ) 

The  Nebraska  Radiological  Emergency 
Response  Plan  for  Nuclear  Power 
Plant  Incidents  Site-Specific  to  the 
Fort  Calhoun  Nuclear  Power  Station; 
Certification  of  FEMA  Findings  and 
Determination 

In  accordance  with  the  Federal 
Emergency  Management  Agency 
(FE.MA)  rule  44  CFR  Part  350,  the  State 
of  Nebraska  submitted  its  plans  relating 
to  the  Fort  Calhoun  Nuclear  Power 
Station  to  the  Director  of  FEMA  Region 
VII  on  March  31, 1982,  for  FEMA  review 
and  approval.  On  June  29. 1984  the 
Regional  Director  forwarded  his 
evaluation  to  the  Associate  Director  for 
State  and  Local  Programs  and  Support 
in  accordance  with  §  350.11  of  the 
FEMA  rule.  Included  in  this  evaluation 
is  a  review  of  the  State  and  local  plans 
around  the  Fort  Calhoum  facility,  and 
evaluations  of  the  joint  exercises 
conducted  on  December  6-7, 1983, 


September  15. 1982.  and  July  22. 1981.  in 
accordance  with  9  350.9  of  the  FEMA 
rule,  and  a  report  of  the  public  meeting 
held  on  August  4. 1981.  to  discuss  the 
site-specific  aspects  of  the  State  and 
local  plans  in  accordance  with  S  350.10 
of  the  FEMA  rule. 

Based  on  the  evaluation  by  the 
Regional  Director  and  the  review  by  the 
FEMA  Headquarters  staff,  I  find  and 
determine  that,  subject  to  the  condition 
stated  below,  the  State  and  local  plans 
and  preparedness  for  the  Fort  Calhoun 
Nuclear  Power  Station  are  adequate  to 
protect  the  health  and  safety  of  the 
public  living  in  the  vicinity  of  the  plant. 
These  offsite  plans  and  preparedness 
are  assessed  as  adequate  in  that  they 
provide  reasonable  assurance  that 
appropriate  protective  actions  can  be 
taken  offsite  in  the  event  of  a 
radiological  emergency  and  are  capable 
of  being  implemented.  The  condition  for 
the  above  approval  is  that  the  adequacy 
of  the  public  alert  and  notification 
system  already  installed  and 
operational  must  be  verified  as  meeting 
the  standards  set  forth  in  Appendix  3  of 
the  Nuclear  Regulatory  Commission/ 
FEMA  criteria  of  NUREG-0654/FEMA- 
REP-1.  Revision  1. 

FEMA  will  continue  to  review  the 
status  of  offsite  plans  and  preparedness 
associated  with  the  Fort  Calhoun 
Nuclear  Power  Plant  in  accordance  with 
§  350.13  of  the  FEMA  rule. 

For  further  details  with  respect  to  this 
action,  refer  to  Docket  File  FEMA-REP- 
7-NE-l  maintained  by  the  Regional 
Director.  FEMA  Region  VII. 

Dated:  December  3. 1984. 

For  the  Federal  Emergency  Management 
Agency. 

Samuel  W.  Speck, 

Associate  Director.  State  and  Local  Programs 
and  Support. 

|FR  Doc  84-31850  Filed  12-8-84:  8:45  am] 
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FEMA  Advisory  Board  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act. 
announcement  is  made  of  the  following 
FEMA  Advisory  Board  meeting: 

\vr:e:  Federal  Emergency  Management 
Agency  Advisory  Board 

Date  of  Meeting:  December  19, 1984 

Time:  9:00  a.m.  to  5:00  p.m. 

Place:  Federal  Elmergency  Management 
Agency.  Emergency  Information  and 
Coordination  Center,  500  C  Street  SW.. 
Washington.  DC  20472 

Purpose:  FEMA  program  office  staff  will 
provide  status  reports  on  their  major 
activities  and  present  issues  to  the  Board  for 
consideraton  and  possible  follow-on  study. 
Discussions  will  include  issues  that  involve 
classified  information  and  official  use  only 


information  related  to  proposed  and  future 
Presidential  budgets. 

The  Director  has  determined  that  the 
Board  meeting  should  be  closed  to  the 
public  because  discussions  will  involve 
information  that  is  specifically 
authorized  to  t>e  kept  Secret  in  the 
interest  of  national  defense  or  foreign 
policy  and  is  properly  classified 
pursuant  to  Executive  Order. 
Bemud  A.  Meguite, 
Associate  Director,  National  Preparedness, 

(FR  Doc  84-41848  niad  12-8-81  8.-4S  aa| 
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FEDERAL  MARITIME  COMMISSION 
Agreen>ent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  conunents  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C 
20573.  within  15  days  after  the  date  of 
the  Federal  Regbter  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010693. 

Title:  Florida/Caribbean  Liner 
Association. 

Parties: 

Bemuth  Lines,  Ltd. 

Calypso  Lines 

West  Indies  Shipping  Corp. 

Tropical  Shipping  &  Construction  Co^ 
Ltd. 

Seguenay  Shipping  Ltd. 

TEC  Lines  Ltd. 

Synopsis:  The  proposed  agreement 
would  establish  a  conference  in  the 
trade  from  South  Florida  ports  and 
inland  points  in  the  Continental  United 
States  via  such  ports  to  ports  and  points 
in  the  Leeward/Windward  Islands  and 
Trinidad  and  Tobago. 

Agreement  No.:  206-010694. 

Title:  Trans-Atlantic  Conferences. 

Parties: 

The  North  Europe-U.S.  Atlantic 
Conference. 

The  U.S.  Atlantic-North  Europe 
Conference. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  collectively 
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engage  (1)  in  ratemaking.  tariff 
formulation  and  service  contract 
activities  with  or  in  respect  to  common 
two-way  shippers;  (2)  ratemaking  and 
tariff  formulation  relating  to  terminal 
services  and  inland  transport  of 
containers:  and  (3)  space/slot  chartering 
arrangements  under  their  respective 
conference  agreements,  and  would 
establish  administrative  procedures 
applicable  to  such  operations. 

Dated:  December  4, 19M. 

By  Order  of  the  Federal  Maritime 
Commission. 
Francis  C  Hum«y, 

Secretary. 

|FR  Doc  M'liwa  nM  1|-«-M:  a:4Smi| 
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Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  writhin  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  S  572.603 
of  Tide  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No:  202-002846-057. 

Title:  The  West  Coast  of  Italy,  Sicilian 
and  Adriatic  Ports/North  Atlantic  Range 
Conference. 

Parties: 

Atlanttrafik  Express  Service 

C.ia  Trasatlantica-Spanish  Line 

Consteallation  Lines,  S.A. 

Costa  Line 

Egyptian  Navigation  Co.,  Ltd. 

Farrell  Lines,  Inc. 

"Italia"  Societa'  per  Azioni  di 
Navigazione 

[ugolinija 

Nedlloyd  Lines 

Sea-Land  Service,  Inc. 

Zim  Israel  Navigation  Co..  Ltd. 

Synopsis:  The  proposed  amendment 
would  delete  the  interim  mandatory 
provision  governing  independent  action 
and  modify  another  article  of  the 
agreement  concerning  independent 
action.  It  would  also  add  a  new  article 
authorizing  conference  actioawith 
respect  to  service  contracts. 
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Agreement  No:  202-007590-038. 

Title:  United  States  Atlantic  and  Gulf/ 
Colombia  Conference. 

Parties: 

Coordinated  Caribbean  Transport. 
Inc. 

Delta  Steamship  Lines.  Inc. 

Flota  Mercante  Grancolombia,  S.A. 

Lykes  Bros.  Steamship  Co..  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  offer 
intermodal  service  in  the  United  States 
and  Colombia  and  would  restate  the 
agreement  to  conform  to  the 
Commission's  format  requirements.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  224-010642-001. 

Title:  Oakland  Marine  Terminal 
Agreement. 

Parties: 

The  Port  of  Oakland  (Port) 

Stevedoring  Service  of  America  (SSA) 

Synopsis:  Agreement  No.  224-010642- 
001  between  the  Port  and  SSA.  modifies 
the  basic  agreement  by  amending  the 
performance  standards  provisions  of  the 
agreement  to  increase  SSA's 
performance  standards  in  each  of  the 
five  contract  years  of  the  term  of  the 
agreement,  and  by  20.000  revenue  tons 
increasing  the  related  minimum  annual 
compensation. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  4. 1964. 

Frands  C.  Humey, 

Secretary. 

|FR  Doc.  M-32(no  Kil«l  \2-a-M.  8:4?  iim| 
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I  Agreement  No.  202-000014) 

Trans  Pacific  Freight  Conference 
(Hong  Kong);  Erratum 

The  notice  of  filing  of  Agreement  No. 
202-000014  appearing  on  November  16, 
1984  (49  FR  45488)  incorrectly  identified 
the  agreement  as  Agreement  No.  202- 
0CO0J4-O:g.  whereas  it  should  have  been 
identified  as  Agreement  No.  202-000014- 
054. 

By  Order  of  I  he  Federal  .Maritime 
Commission. 

Dated:  December  4,  19H4. 

Francis  C.  Humey. 

SecrPtory. 

|FR  Doc  8«-32rXn  Fll«d  12-6-M:  S'4S  acij 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

December  3,  1984. 

Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  number  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE  Comments  must  be  received 
within  fifteen  working  days  of  the  date    ' 
of  publication  in  the  Federal  Register. 

ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington.  DC.  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  except  as  provided  in 
S  261.5(a)  of  the  Board's  Rules  Regarding 
Availability  of  Information.  12  CFR 
261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Judith  Mcintosh,  Office  of 
Information  and  Regulatoty  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Buildirg.  Room  3208. 
Washington,  DC.  20503. 
FOR  FURTHER  INFORMAIION  CONTACT: 
A  copy  of  the  proposed  [urm,  the  request 
for  clearance  (SF  83).  supporting 
statement,  instructions,  transmittal 
letter,  and  other  documents  that  will  be 
placed  info  OMB's  public  docket  files 
once  approved  may  be  requested  from 
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the  agency  clearance  officer,  wrhose 

name  appears  below. 

Federal  Reserve  Board  Clearance 
Officer — Cynthia  Classman — Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC.  20S51  (202- 
452-3829] 

Request  for  Extension  With  Minor 
Revisions  to  Instructions 

1.  Report  title:  Ownership  of  Demand 
Deposit  Accounts  of  Individuals, 
Partnerships,  and  Corporations 
Agency  form  number:  FR  2591 
OMB  Docket  number:  7100-0082 
Frequency:  Quarterly 
Reporters:  Commercial  Banks 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  Is  voluntary  112 
U.S.C.  248(a)(2)j  and  is  given 
confidential  treatment  [5  U.S.C 
552{bM4)]. 

This  report  which  collects 
information  on  demand  deposits  in  five 
categories,  is  used  by  the  Federal 
Reserve  to  explain  the  implications  of 
short-run  variations  in  the  money 
supply.  The  definition  of  financial 
businesses  is  the  only  revision  on  this 
proposal 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3. 1984. 

fames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc  M-nan  FiM  u^-m  »m  mM 
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Agency  Forms  Under  Review 

December  3, 1984. 
Background 

On  June  15. 1964,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  S  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currendy 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instniment(8)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  fomts,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 


proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  vrill  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received 
within  fifteen  working  days  of  the  date 
of  publication  in  the  Federal  Register. 
AOORESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors,  of  the 
Federal  Reserve  System.  20th  and  C 
Streets,  NW..  Washington,  D.C.  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m  and  5:15  p.m.,  except 
as  provided  in  |  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.e(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Judith  Mcintosh.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget  New 
Executive  Office  Building.  Room  3206. 
Washington,  DC.  20503. 
FOR  FUKTHER  mFORMATWII  CONTACT 
A  copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement  instructions,  transmittal 
letter,  and  other  documents  that  will  be 
placed  into  OMB's  public  docket  files 
once  approved  may  be  requested  from 
the  agency  clearance  officer,  whose 
name  appears  below. 
Federal  Reserve  Board  Clearance 
Officer — Cynthia  Glassman — Division 
of  Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  D.C.  20551  (202- 
452-3829) 

Request  for  Extension  With  Minor 
Revisions  to  Deftnitions 

1.  Report  title:  Monthly  Survey  of 
Selected  Deposits  and  Other  Accounts 

Agency  form  number  FR  2042 

OMB  Docket  number  7100-0066 

Frequency:  Monthly 

Reporters:  Commercial  banks,  mutual 
savings  banks  and  FDIC  insured 
federal  savings  banks 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  \\2 
U.S.C.  248(a)(2)]  and  is  given 
confidential  treatment  [U.S.C 
552(b)(4)). 
These  data,  which  are  collected  from 

a  sample  of  commercial  banks,  mutual 

savings  banks,  and  FDIC-msured  federal 

savings  banks,  are  used  by  the  Federal 


Reserve  (1)  to  analjrze  and  interpret 
movements  in  the  monetary  aggregates, 
(2)  to  observe  competitive  developments 
between  banks  and  thrift  institutions, 
and  (3)  to  help  monitor  the  earnings 
position  of  banks  and  thrifts. 

Board  of  Governors  of  the  Federal  Reaenre 
System.  December  3. 1984. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

(nt  Doc  nnZ  Pned  12-e-S4:  8:4S  am) 

SNJJNQ  oooc  «iio-ei-ii 


Bankers  Trust  New  York  Corp.; 
Application  To  Engage  de  Novo  in 
Permissible  Nontianklng  Acthrities 

The  company  listed  in  this  notice  has 
filed  an  application  under  I  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  5  225.21(a)  of  RegulaHon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competitioa 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  24, 1984. 


once  approvea  may  De  requested  from 
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A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Bankers  Trust  New  York 
Corporation,  New  York,  New  York;  to 
engage  de  novo  through  its  subsidiaries. 
Bankers  Trust  Connecticut  Corporation, 
Greenwich,  Connecticut  and  Private 
Clients  Group,  in  the  activities  of 
making  or  acquiring,  for  its  own  account 
or  the  account  of  others,  loans  and  other 
extensions  of  credit,  secured  and 
unsecured,  to  individuals  and 
businesses  including  but  not  limited  to 
consumer  lending,  residential  and  non- 
residential real  estate  lending  and 
commercial  lending;  servicing  loans  and 
other  extenaicns  of  credit:  the  sale  of 
credit-related  life  and  accident  and 
health  insurance  by  licensed  agents  or 
brokers,  as  required,  and  the  sale  of 
mortgage  life  and  mortgage  disability 
insurance  directly  related  to  the 
extensions  of  mortgage  loans;  and  to 
exercise  trust  powers  to  the  extent 
permitted  to  a  state  bank  and  trust 
company  or  a  national  banking 
association. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3, 1984. 
Jamet  McAfee. 
Associate  Secretary  of  the  Board. 

|FR  Doc  I18Z7  Filed  12-a-M:  B:4S  <m| 
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First  Jersey  National  Corp.,  et  ai; 
Formation  of;  Acquisition  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  27, 1984. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  First  Jersey  National  Corporation, 
Jersey  City,  New  Jersey;  to  acquire  100 
percent  of  the  voting  shares  or  assets  of 
Peoples  National  Bank  of  North  Jersey, 
Denville,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Columbia  Corporation,  Topeka, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  at  least  84.36 
percent  of  the  voting  shares  of  Topeka 
Bank  Shares,  Inc.,  Topeka.  Kansas, 
thereby  indirectly  acquiring  Topeka 
Bank  ft  Trust,  Topeka.  Kansas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

\.RB  Bancorp,  San  Diego,  California; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Bank  of  Rancho  Bernardo. 
San  Diego,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  3, 1984. 
James  McAfee, 
Associate  Secretary  of  the  Board 

PK  Doc  Si-aiOZS  Filed  12-6-84  8  45  •■n| 
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Omnlbank  Corp.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofHces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 


lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  t.hat 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  28, 1984. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Omnibank  Corp.,  Wyandotte, 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Wyandotte  Savings 
Bank,  Wyandotte.  Michigan. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Citizens  Fidelity  Corporation, 
Louisville,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  successor 
by  merger  to  American  Bank  and  Trust 
Company,  Inc..  Lexington.  Kentucky. 

2.  Columbia  Bancshares,  Inc, 
Columbia,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Columbia.  Columbia,  Kentucky. 

3.  First  National  Corporation  of 
Wynne,  Wynne,  Arkansas;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Wynne.  Wynne. 
Arkansas. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Home  State  Bancorporation,  Inc.. 
Hobart.  Oklahoma;  to  acquire  100 
percent  of  the  voting  shares  of  Security 
State  Bank,  Roosevelt,  Oklahoma. 

Board  of  Governors  of  the  Federal  Re^erxe 
System.  December  3, 1984. 
|ame«  McAfee. 
As<>ociate  Secretary  of  the  Board. 
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Preferred  Equity  Investors  of  Rorida. 
Inc.,  et  al.;  Formations  of;  Acquisitions 
by;  and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
(  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  Oie  Act  (12 
U.S.C  1842(c)). 


At  ttie  end  ot  the  comment  penoa  uw 
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Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persoiu  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  27. 1984. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E  Heck.  Vice  President)  104 
Marietta  Street,  I^W.,  Atlanta,  Georgia 
30303: 

1.  Prefered  Equity  Investors  of 
Florida,  Inc..  Knoxville.  Tennessee  and 
Landmark  Banking  Corporation  of 
Florida:  to  acquire  100  percent  of  the 
voting  shares  of  Landmark  Bank  of 
Seminole  County.  Cassellberry,  Florida, 
a  de  novo  banL 

B.  Federal  Rasarve  Bai^  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 

6oe9a 

1.  Beverly  Bancorporation,  Inc., 
Chicago,  Illinois;  to  acquire  91  percent  of 
the  voting  shares  of  M-R  Financial 
Corporation,  Matteson,  Illinois,  thereby 
indirectly  acquiring  Matteson-Richton 
Bank.  Matteson.  Illinois. 

C.  Federal  Reaerve  Bank  of 
Minneapolis  (Bruce  ].  Hedbknn.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

Security  Banks'  of  Montana,  Billings. 
Montana;  to  acquire  6.15  percent  of  the 
voting  shares  of  Bank  of  Montana,  Great 
Falls.  Montana.  Applicant  would 
acquire  Bank  of  Montana  System 
indirectly  through  Montana  Bancsystem. 
Inc.,  Billings.  Montana.  Applicant 
proposes  to  acquire  Montana  System 
Inc.  which  owns  6.15  percent  of  Bank  of 
Montana  Ssratem. 

D.  Federal  Reserve  Bank  of  DaDas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Moody  Bancshares,  Inc..  Galveston, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  The  South  Shore 
Harbour  National  Bank.  League  Gty, 
Texas,  a  de  novo  bank. 

2.  Moody  Bancshares.  lac  Galveston. 
Texas;  to  acquire  51  percent  of  the 
voting  shares  of  The  Moody  National 
Bank  of  Galveston.  Galveston,  Texas. 


Boafd  of  Governors  of  the  Federal  Reaerve 
System.  December  3, 19M. 

James  McAfee. 

A  ssocia  te  Secretary  of  the  Board. 
int  Doc  at-sius  FIM  IS-e-M:  Ml  ■■) 
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Socurtty  Banks  of  Monlaiw;  FonnatkMi 
of,  Acquisition  by,  or  Margef  of  Bank 
Holding  Companias;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  \  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(a)(2)  of  Regulation  Y  (49  FR  794) 
for  the  Board's  approval  under  section 
4(c)(8)  of  the  Baiik  Holding  Company 
Act  (12  U.S.C  1843(c)(8))  and  i  225.21(a) 
of  Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
S  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies,  or  to  engage  in 
such  an  activity.  Unless  otherwise 
noted,  these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoorces, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Comments  regarding  the  application 
mnst  be  received  at  the  Reserve  Bank 
indicated  or  the  ofHces  of  the  Board  of 
Governors  not  later  than  December  24. 
1984. 


A.  Fedaial  Reserve  Bank  of 
Minneapolis  (Bruce  |.  Hedblom.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  554B0c 

1.  Security  Banks  of  Montana, 
Billings.  Montana:  to  acquire  100  percent 
of  the  voting  shares  of  Montana 
Bancsystem.  Inc.,  Billings.  Montana, 
thereby  indirectly  acquiring  Montana 
Bank  of  Billings,  Billings;  Montana  Bank 
of  Circle.  N.A..  Circle:  Montana  Bank  of 
Livingston.  Livingston;  First  National 
Montana  Bank  of  Missoula.  Missoula:    . 
Montana  Bank  of  South  Missoula. 
Missoula:  Montana  Bank  of  Forsyth. 
Forsyth;  and  Baker  Bancorporatioa  Inc. 
Baker  (Montana  Bank  of  Baker.  N.A.. 
Baker);  Bozeman  Bancorporation,  Inc.. 
Bozeman  (Montana  Bank  of  Bozeman. 
N.A.  Bozeman);  Butte  Bancorporation, 
Inc.,  Butte  (Montana  Bank  of  Butte,  N.A.. 
Butte);  Mineral  County  Bancorporation. 
Inc.,  Superior  (Montana  Bank  of  Mineral 
County,  Superior);  Red  Lodge 
Bancorporation,  Inc.,  Red  Lodge 
(Montana  Bank  of  Red  Lodge,  N.A..  Red 
Lodge);  Roundup  Bancorporation,  Inc.. 
Roundup  (Montana  Bank  of  Roondap, 
N.A.,  Roundup);  and  Sidney  Holding 
Company.  Sidney  (Montana  Bank  of 
Sidney,  N.A.^  Sidney);  all  located  in 
Montana.  Applicant  has  also  applied  to 
acquire  6.2  percent  of  Bank  of  Montana 
System.  Great  Falls.  Montana. 

Security  Banks  of  Montana  has  also 
applied  to  acquire  certain  nonbank 
activities  conducted  by  Montana 
Bancsystem,  Inc.  These  activities  are 
providing  data  processing  services  and 
conducting  general  insurance  agency 
activities  in  communities  with 
populations  not  exceeding  5.tX)Qi 
Applicant's  data  processing  activities 
would  be  performed  at  Applicant's 
existing  data  processing  center  in 
Billings.  Montana,  and  Montana 
Bancsystem,  Inc's  two  data  processing 
centers  in  Missoula.  Montana  and 
Billings,  Montana.  The  insurance 
activities  are  conducted  in  the  following 
Montana  communities:  Baker,  Circle. 
Forsyth,  Superior,  Red  Lodge,  and 
Roundup. 

Board  of  Govemois  of  the  Federal  Reserve 
System.  December  3. 1964. 
James  McAfee, 

Associate  Secretafy  of  the  Board. 
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Valley  Community  Bancorp; 
Application  To  Engage  da  Novo  In 
Parmissibia  Nonbanking  ActivWes 

The  company  listed  in  this  notice  has 
filed  an  application  under  i  22S.23(aKl| 
of  the  Board's  Regulation  Y  (12  CFC 
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225.23(a)(1))  for  the  Boards  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843(c) 
(8))  and  §  225.212(a)  of  Regulation  Y  (12 
CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary  in  a  nonbanking 
activity  that  is  listed  in  {  225^  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  28, 1984. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Valley  Community  Bancorp, 
McMinnville,  Oregon;  to  engage  de  novo 
through  its  subsidiary.  Valley 
Community  Mortgage  Services, 
McMinnville,  Oregon,  in  making, 
acquiring  and  servicing  loans  or  other 
extensions  of  credit  for  company's 
account  or  the  account  of  others  such  as 
would  be  made,  for  example,  by  a 
mortgage  company;  performing 
appraisals  of  real  estate;  arranging 
commercial  real  estate  equity  financing; 
and  acting  as  investment  or  financial 
advisor  to  the  extent  of  serving  as  the 
advisory  company  for  a  mortgage  or  real 
estate  investment  trust. 


Board  of  Covemora  of  the  Federal  Reserve 
System,  December  3, 1984. 
Jamn  McAfee. 
Associate  Secretary  of  the  Board. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMBj  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  in  November  30, 
1984. 

Social  Security  Administration 

Subject  Quarterly  Statement  of 
Expenditures — SSA-41  Extension — 
No  Change— (0960-0294) 

Respondents:  States 

Subject:  Report  of  New  Information  in 
Disability  Cases — SSA-612EV 
Extension— No  Change — (0960-0071) 

Respondents:  Disabled  Social  Security 
Beneficiares 

OMB  Desk  Officer  Rebert  ].  Fishman 

Health  Care  Financing  Administration 

Subject:  Third  Party  Premium  billing 

Request  (HCFA-2384)  Extension— No 

Change— (0930-0041) 
Respondents:  Beneficiaries 
Subject:  Evaluation  of  the  Arizona 

Health  Care  Cost  Containment 

System  HCFA-386-New 
Respondents;  Beneficiaries/Providers 
OMB  Desk  Officer  Fay  S.  ludicello 

Public  Health  Service 

Office  of  the  Assistant  Secretary  for 
Health 

Subject:  1986  National  Health  Interview 

Survey  (First  Pretest) — New 
Respondents:  Individuals 

Centers  for  Disease  Control 

Subject:  CDC  Hospital  Infection 

Guideline  Evaluation  Project — New 
Respondents:  Hospitals 
OMB  Desk  Officer  Fay  S.  ludicello 

Office  of  Human  Development  Services 

Subject:  Self  Assessment  and  Validation 
Instrument  for  Program  Performance 
Standards  (0980-0037)  Reinstatement 


Respondents:  HHS  funded  runaway  and 

homeless  youth  centers 
OMB  Desk  Officer  Robert ).  Fishman 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
Information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address: 

OMB  Reports  Management  Branch,  New 
Executive  Office  Building,  Room 
3208. Washington,  DC.  20503 

ATTN;  (name  of  OMB  Desk  Officer) 

Dated:  November  30, 1984. 
WalliK*  O.  Kaena. 

Acting  Deputy  Assistant  Secretary  for 
Management  Analysis  and  Systems. 
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Food  and  Drug  Administration 

(Docfcat  No.  MN-oarri 

Clinical  Studies  of  Safety  and 
Effectiveness  of  Orphan  Products; 
Availability  of  Grants;  Request  for 
Applications 

AOENCv:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  the 
availability  of  funds  for  Fiscal  Year  1985 
for  awarding  grants  to  support  clinical 
trials  on  safety  and  effectiveness  of 
orphan  products.  FDA  has  funds  to 
award  approximately  20  to  30  grants    ' 
ranging  h^om  $20,000  to  $70,000.  The 
agency  will  consider  grants  greater  than 
$70,000  if  they  extend  over  a  2-  or  3-year 
period. 

DATES:  Applications  must  be  received 
by  February  5, 1985.  The  earliest 
beginning  date  for  awards  is  July  1.  1985. 
AOORKSS:  Applications  should  be 
submitted  to  and  applications  are 
available  from  Kathryn  McKnight,  State 
Contracts  and  Assistance  Agreements 
Branch  {HFA-520),  Food  and  Drug 
Administration,  Rm.  15A-17,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-617a 

FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  P.  Lewis,  Office  of  Orphan 
Products  Development  (HF-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4903. 

SUPPtEMENTARY  INFORMATION:  FDA  will 

support  the  clinical  studies  covered  by 


Bank  of  Oalveston.  L*aIve*ton,  lexas. 


1994. 
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this  notice  under  section  301  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241).  FDA's  research  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance,  No.  13.103. 

I.  Background 

FDA  has  established  the  Office  of 
Orphan  Products  Development  to 
identify  and  facilitate  the  availability  of 
orphan  products.  Orphan  products  are 
drugs,  biologies,  medical  devices 
(including  in  vitro  diagnostics),  foods  for 
medical  purposes,  and  veterinary 
products  that  may  be  useful  in  an 
uncommon  or  common  disease  but  lack 
committed  commercial  sponsorship 
because  they  are  not  considered 
conunercially  attractive  for  marketing.  A 
subcategory  of  orphan  products  includes 
those  marketed  products  for  which  there 
is  evidence  suggesting  usefulness  in  an 
uncommon,  serious  disease  but  which 
are  not  labeled  for  that  disease  because 
substantial  evidence  of  safety  and 
effectiveness  for  that  use  is  lacking. 

One  way  to  make  orphan  products 
more  easily  available  is  to  support 
research  to  determine  whether  the 
products  are  safe  and  effective.  FDA  has 
allocated  funds  toi  support  such 
research. 

n.  Research  Coals  and  Objectives 

A.  Clinical  Studies 

FDA  will  consider  only  clinical 
studies  for  determining  whether  the 
products  are  safe  and  effective  for 
premarket  approval  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  301  et  seq),  including  the 
addition  of  new  uses  to  marketed  drugs. 
Ordinarily,  there  should  already  be 
available  at  least  some  preliminary 
clinical  research  suggesting 
effectiveness  and  relative  safety. 
However,  FDA  will  consider 
applications  in  which  persuasive 
pharmacologic  evidence  is  available 
that  a  product  has  a  reasonable 
possibility  of  being  effective  even 
though  no  clinical  trials  have  yet  been 
performed.  All  studies  subject  to  the 
requirements  for  clinical  investigations 
imposed  by  the  act  and  the  regulations 
promulgated  thereunder  are  to  be 
conducted  in  accordance  with  those 
requirements  in  addition  to  the 
requirements  of  the  request  for 
application  (RFA). 

Because  funds  are  relatively  limited, 
FDA  cannot  consider  large  research 
projects  involving  many  subjects 
(human,  or  animal  in  the  case  of  a 
veterinary  drug)  and  long-term  followup. 
The  typical  study  that  FDA  will  consider 
for  support  may  involve  up  to  several 
dozen  subjects,  will  be  well-controlled. 


and  will  be  directed  to  providing 
substantial  evidence  of  the  product's 
safety  and  effectiveness.  The  agency 
will  also  consider  funding 
pharmacokinetic  studies  if  such  studies 
are  necessary  to  determine  safe  and 
effective  doses  in  subjects  with  serious 
organ  disease  that  might  affect  drug 
disposition.  FDA  will  consider 
pharmacokinetic  studies,  however,  only 
if  they  are  part  of  studies  for 
determining  effectiveness  of  a  drug  or 
are  proposed  as  desirable  information  to 
obtain  for  drugs  that  already  have  a 
significant  amount  of  evidence  showing 
effectiveness.  In  designing  a  well- 
controlled  study,  the  investigator  should 
keep  in  mind  that  historical  controls  or 
use  of  the  subject  as  his  or  her  own 
control  is  generally  less  desirable  and 
reliable  than  active  cointrol  or,  when 
ethical,  placebo  controls. 

Each  investigator  submitting  a  grant 
application  for  a  proposed  human  or 
veterinary  orphan  use  in  response  to 
this  RFA  should  include  a  short 
statement  explaining  why  the  proposed 
product  meets  the  objectives  of  the 
orphan  products  development  program 
as  described  above.  This  statement 
should  be  in  the  application  under 
Section  2 — "Significance".  In  the  case  of 
veterinary  products,  research  studies 
should  be  directed  to  the  following  area 
only:  A  true  orphan  animal  product  for 
which  the  animal  disease  being  studied 
can  be  transmitted  to  man. 

In  addition  to  FDA's  general  interest 
in  clinical  studies  for  the  safety  and 
effectiveness  of  orphan  products,  the 
agency  is  also  interested  in  receipt  of 
applications  for  studies  on  the  use  of 
50/77/no-hydroxybutyrate  for  the 
treatment  of  narcolepsy.  These 
applications  will  compete  with  others 
received  in  response  to  this  RFA.  The 
agency  will  award  only  one  application 
for  this  purpose. 

B.  Statistical  Support 

Statistical  expertise  is  helpful  in  the 
planning,  design,  execution,  and 
analysis  of  clinical  investigation  and 
clinical  pharmacology  to  ensure  the 
validity  of  estimates  of  safety  and 
efficacy  obtained  from  human  studies. 
Applicants  will  be  expected  to  provide  a 
statistical  basis  for  the  number  of 
patients  chosen  for  the  trial  based  upon 
the  proposed  outcome  measures. 
Applicants  should  also  document  the 
appropriateness  of  the  statistical 
procedures  to  be  used  in  analysis  of  the 
results. 

C.  Journal  References 

Published  reports  are  necessary  and 
often  critical  for  the  review  process  and 
can  help  to  support  the  investigator's 


research  intent.  Applicants  will  be 
expected  to  include  six  copies  of 
reprints  of  the  references  necessary  and 
critical  for  the  review- 

D.  Informed  Consent  of  Human  Subjects 

Consent  and/or  assent  forms  and  any 
additional  information  to  be  given  to  a 
subject  must  accompany  the  grant 
submission  (Form  PHS  398).  Information 
that  is  given  to  the  subject  or  the 
subject's  representative  shall  be  in 
language  understandable  to  the  subject 
or  the  representative.  No  informed 
consent,  whether  oral  or  written,  may 
include  any  exculpatory  language 
through  which  the  subject  or  the 
subject's  representative  is  made  to 
waive  any  of  the  subject's  legal  rights, 
or  releases  or  appears  to  release  the 
investigator,  the  sponsor,  the  institution, 
or  its  agents  from  liability  for 
negligence. 

If  a  study  involves  both  adults  and 
children,  separate  consent  forms  should 
be  provided  for  the  adults  and  the 
parents  or  guardians  of  the  children. 

E.  Elements  of  Informed  Consent  (45 
cm  46.116)  and  (21  CFR  50.25) 

1.  Basic  elements  of  informed  consent: 
In  seeking  informed  consent  the 
following  hiformation  shall  be  provided 
to  each  subject: 

a.  A  statement  that  the  study  involves 
research,  an  explanation  of  the  purposes 
of  the  research  and  the  expected 
duration  of  the  subject's  participation,  a 
description  of  the  procedures  to  be 
followed,  and  identification  of  any 
procedures  which  are  experimental. 

b.  A  description  of  any  reasonably 
foreseeable  risks  or  discomforts  to  the 
subject. 

c.  A  description  of  any  benefits  to  the 
subject  or  to  others  which  may 
reasonably  be  expected  from  the 
research. 

d.  A  disclosure  of  appropriate 
alternative  procedures  or  courses  of 
treatment  if  any,  that  might  be 
advantageous  to  the  subject. 

e.  A  statement  that  describes  the 
extent,  if  any,  to  which  confidentiality  of 
records  identifying  the  subject  will  be 
maintained  and  that  notes  the 
possibility  that  FDA  may  inspect  the 
records. 

f.  For  research  involving  more  than 
minimal  risk,  an  explanation  as  to 
whether  any  compensation  and  any 
medical  treatments  are  available  if 
injury  occurs  and,  if  so,  what  they 
consist  of,  or  where  further  information 
may  be  obtained. 

g.  An  explanation  of  whom%  contact 
for  answers  to  pertinent  questions  about 
the  research  and  research  subjects' 
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rights,  and  whom  to  contact  in  the  event 
of  a  research-related  injury  to  the 
subject. 

h.  A  statement  that  participation  is 
voluntary,  that  refusal  to  participate  will 
involve  no  penalty  of  loss  of  benefits  to 
which  the  subject  is  otherwise  entitled, 
and  that  the  subject  may  discontinue 
participation  at  any  time  without 
penalty  or  loss  of  benefits  to  which  the 
subject  is  otherwise  entitled. 

2.  Additional  elements  of  informed 
consent:  When  appropriate,  one  or  more 
of  the  following  elements  of  information 
shall  also  be  provided  to  each  subject: 

a.  A  statement  that  the  particular 
treatment  of  procedure  may  involve 
risks  to  the  subject  ^or  to  the  embryo  or 
fetus,  if  the  subject  is  or  may  become 
pregnant)  which  are  currently 
unforeseeable. 

b.  Anticipated  circumstances  under 
which  the  subject's  participation  may  be 
terminated  by  the  investigator  without 
regard  to  the  subject's  consent. 

c.  Any  additional  costs  to  the  subject 
that  may  result  from  participation  in  the 
research. 

d.  The  consequences  of  a  subject's 
decision  to  withdraw  from  the  research 
and  procedures  for  orderly  termination 
of  participation  by  the  subject. 

e.  A  statement  that  significant  new 
findings  developed  during  the  course  of 
the  research  which  may  relate  to  the 
subject's  willingness  to  continue 
participation  will  be  provided  to  the 
subject. 

f.  The  approximate  number  of  subjects 
involved  in  the  study. 

3.  The  informed  consent  requirements 
are  not  intended  to  preempt  any 
applicable  Federal.  State,  or  local  laws 
which  require  additional  information  to 
be  disclosed  for  informed  consent  to  be 
legally  effective. 

4.  Nothing  here  is  inSended  to  limit  the 
authority  of  a  physician  to  provide 
emergency  medical  care  to  the  extent 
the  physician  is  permitted  to  do  so  under 
applicable  Federal,  State,  or  local  law. 

III.  Reporting  Requirements 

Financial  status  reports  will  be 
required  at  the  end  of  each  budget 
period.  The  progress  reports  required 
under  a  grant  award  (45  CFR  Part  74) 
should  be  submitted  by  the  principal 
investigator  or  project  manager. 

IV.  Mechanism  of  Support 

A.  A  ward  Instrument 

Support  will  be  in  the  form  of  grant 
awards.  These  awards  will  be  subject  to 
all  policies  a^d  requirements  that 
govern  the  research  grant  programs  of 
the  Public  Health  Service  including  the 
provisions  of  42  CFR  Part  52,  45  CFR 


Part  74,  and  requirements  for  cost 
sharing. 

B.  Eligibility 

These  grants  are  available  to  any 
public  or  private  nonprofit  entity 
(including  State  and  local  units  of 
government)  and  any  for-profit  entity. 

C.  Length  of  Support 

The  length  of  support  will  depend 
upon  the  nature  of  the  study  and  may 
extend  beyond  1  year.  For  studies  where 
the  expected  date  of  completion  is  more 
than  1  year,  however  continuation  of 
support  beyond  the  first  year  will  be 
based  upon  review  of  performance 
during  the  preceding  year  and 
availability  of  funds. 

D.  Funding  Plan 

The  number  of  studies  funded  will 
depend  on  the  quality  of  the 
applications  received  and  the 
availability  of  funds. 

V.  Review  Procedure  and  Criteria 

A.  Review  Method 

Applications  will  undergo  initial 
review  by  experts  in  the  field  relative  to 
the  specific  application.  The  experts  will 
review  and  evaluate  each  application 
based  on  its  scientific  merit.  The 
applications  will  be  subject  to  a  second- 
level  review  to  evaluate  them  based  on 
their  relevance  to  the  aims  of  the 
Orphan  Products  Development  program. 
Application  ¥vill  also  be  reviewed  before 
issuance  of  an  FDA  grant  award  to 
ensure  to  the  extent  practicable  that 
proposed  studies  are  consistent  with 
requirements  for  approval  under  the  act. 

B.  Review  Criteria 

Applications  must  be  responsive  to 
this  request  for  applications. 
Applications  that  are  judged  to  be 
unresponsive  will  not  be  considered  for 
funding  under  this  RFA  and  will  be 
returned  to  the  applicant.  Applications 
will  be  reviewed  according  to  the 
following  criteria: 

1.  Responsiveness  to  the  RFA. 

2.  The  soundness  of  the  rationale  for 
the  study. 

3.  The  appropriateness  of  the  study 
design  to  answer  the  question  posed. 

4.  The  evidence  presented  by  the 
applicant  that  it  will  be  able  to  recruit 
the  proposed  number  of  subjects  and 
complete  the  study  during  the  allotted 
period. 

5.  The  plans  for  complying  with 
regulations  for  protection  of  human  and 
animal  subjects  as  applicable  to  the 
proposed  study. 


6.  The  research  experience,  training, 
and  competence  of  the  principal 
investigator  and  the  support  staff. 

VI.  Submission  Requirements 

A.  Completed  Form  PHS  398, 
"Application  for  Public  Health  Service 
Grant."  Part  of  Section  2  "Significance" 
should  include  a  short  statement  of  why 
the  product  is  appropriate  to  the 
objectives  of  the  orphan  products  grants 
program. 

B.  If  human  subjects  are  involved, 
completed  Form  HHS  596,  "Protection  of 
Human  Subjects,"  Assurance/ 
Certification/Declaration  (part  of  Form 
PHS  398)  and  Human  Subject  Consent 
Forms  and/or  Assent  Form(8). 

C.  Six  copies  of  all  reprints  critical  to 
the  review  process  should  accompany 
the  Form  PHS  398  grant  application. 

Nol0. — ^The  forms  and  reprints  described 
above  are  to  be  mailed  to  FDA  as  stated  in 
the  address  section  of  this  notice.  Do  not  use 
the  NIH  mailing  label  at  end  of  application 
kit. 

VII.  Format  for  Application 

Applications  must  be  submitted  on 
Form  PHS  398.  Public  Health  Service 
Grant  Application.  The  face  page  of  the 
application  must  reflect  the  RFA  number 
RFA-FDA-OP-85-1.  To  ensure 
confidentiality  of  individual  salary 
information,  applicants  may  choose  to 
include  that  information  on  the  original 
application  only.  In  that  case,  all  copies 
of  the  appUcation  should  reflect  only  a 
total  amount  for  salaries  and  fringe 
benefits.  The  funding  agency  will  take 
no  action  to  delete  confidential 
information.  Data  included  in  the 
application,  if  restricted  with  the  legend 
specified  below,  may  be  entiUed  to 
confidential  treatment  as  trade  secret  or 
confidential  commercial  information 
within  the  meaning  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(4))  and 
FDA  regulations  implementing  that  Act 
(21  CFR  20.61). 

The  collection  of  information 
requested  on  the  Form  PHS  398  and  the 
instructions  have  been  submitted  by  the 
Public  Health  Service  to  the  Office  of 
Management  and  Budget  (OMB),  and 
were  approved  and  assigned  OMB 
control  number  0925-0001, 

Legend 

Unless  disclosuie  is  required  by  the 
Freedom  of  Information  Act  as  amended  (3 
U.S.C.  552)  a«  determined  by  the  freedom  of 
information  officials  of  the  Department  of 
Health  and  Human  Services,  data  contained 
in  the  portions  of  this  application  which  have 
been  specifically  identified  by  page  number, 
paragraph,  etc.,  by  the  applicant  as 
containing  restricted  information  shall  not  be 
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used  or  disclosed  except  for  evaluation 
purposes. 

The  original  and  six  copies  of  the 
completed  application  should  be 
delivered  to,  and  applications  kits  are 
available  from,  Kathryn  McKnight 
(address  above). 

Note. — Do  not  mail  the  application  to  the 
National  Institutes  of  Health. 

Label  the  outside  of  the  mailing 
package  and  the  top  of  the  application 
face  page  "Response  to  RFA-FDA-OP- 
85-1." 

Applications  must  be  received  by  5 
p.m.  on  February  5, 1985.  A  package 
carrying  a  legible  proof-of-mailing  date 
assigned  by  the  carrier,  and  which  is  no 
later  than  1  week  prior  to  the  receipt 
date,  is  also  acceptable.  The  receipt 
date  will  be  waived  only  in  extenuating 
circumstances.  To  request  such  a 
waiver,  include  an  explanatory  letter 
with  the  signed  completed  application. 
No  waiver  will  be  granted  prior  to 
receipt  of  application.  Unless  a  waiver 
is  granted,  applications  received  after 
the  deadline  date  will  be  returned  to  the 
applicant. 

Dated:  November  29, 1984.  . 

Mark  Novitch 

Acting  Commissioner  of  Food  and  Drugs 

|KR  Doc  84-31921  Filed  12-4-M:  a4S  ami 
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[Docket  No.  MF-0371] 

Glenn  M.  W.  Scott;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Glenn  M.  W.  Scott  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  prohibit  the 
use  of  cinnamyl  anthranilate  as  a  food 
additive. 

FOR  FURTHER  INFORMATION  CONTACr. 
Susan  Thompson.  Center  for  Food 
Safety  and  Applied  Nutrition  {HFF-335), 
F'ood  and  Drug  Administration,  200  C 
Street  SW..  Washington,  DC  20204. 
202-^26-9483. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  5A3831)  has  been  filed  by 
Glenn  M.  W.  Scott,  P.O.  Box  99, 
Lexington,  KY  40501,  proposing  that 
§  172.515  Synthetic  flavoring  substances 
and  adjuvants  (21  CFR  172.515)  be 
amended  to  provide  a  tolerance  level  of 
zero  for  the  amount  of  cinnamyl 
anthranilate  in  food. 


The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11. 
1979;  44  FR  71742). 

Dated:  November  29, 1964. 
Richaid  |.  Ronk, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

IFK  Doc.  04-31922  Filed  12-6-84;  8:4$  ami 
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Healtti  Care  Financing  Administration 

Medicaid  Program;  Hearing: 
Reconsideration  of  the  Disapproval  of 
a  Louisiana  State  Plan  Amendment 

agency:  Health  Care  Financing 

Administi-ation  (HCFA),  HHS. 

action:  Notice  of  hearing.  

summary:  This  notice  announces  an 

administration  hearing  on  January  30,  . 

1985,  in  Dallas,  Texas,  to  reconsider  our 

decision  to  disapprove  Louisiana  State 

Plan  Amendment  83-27. 

CLOSING  DATE:  Requests  to  participate  in 

the  hearing  as  a  party  must  be  received 

by  December  24, 1984, 

FOR  FURTHER  INFORMATION  CONTACT: 

Docket  Clerk.  Hearing  Staff,  Bureau 
of  Eligibility,  Reimbursement  and 
Coverage,  365  East  High  Rise,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207.  Telephone:  (301)  594- 
8261. 

SUPPLEMENTARY  INFORMA'nON:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Louisiana  State  Plan 
Amendment  83-27. 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issue  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice. 


in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins,  in  accordance  with 
the  requirements  contained  in  45  CFB 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issue  in  this  matter  is  whether 
Louisiana's  request  to  provide  a  State 
maximum  allowable  cost  (LMAC)  for 
the  pharmacy  program  violates  sections 
1902(a)(30)  and  1903(i)(5)  of  the  Social 
Security  Act  and  implementing 
regulations  at  42  CFR  447.331,  447.332, 
and  42  CFR  442.25. 

Under  section  1902(a)(30)  and  its 
implementing  regulation  at  42  CFR 
447.331,  reimbursement  for  prescribed 
drugs  is  limited  to  the  lower  of  the 
ingredient  cost  of  the  drug  plus  a 
reasonable  dispensing  fee  or  the 
provider's  usual  and  customary  charge 
to  the  general  public.  Under  the 
proposed  Louisiana  amendment,  the 
State  does  not  provide  that 
reimbursement  for  drugs  is  based  on  this 
formula.  Therefore  HCFA  has 
determined  that  Louisiana's  proposed 
plan  amendment  is  in  violation  of 
section  1902(a)(30)  and  regulations  at  42 
CFR  447.331.  Regulations  at  42  CFR 
447.332(c)(3)  require  that  the  basis  for 
the  estimate  in  the  "Estimated 
Acquisition  Cost"  must  be  package  size 
providers  buy  most  frequently.  HCFA 
has  determined  that  Louisiana's 
approval  does  not  use  the  most 
frequently  purchased  package  size  in 
determining  pricing  limits  and  therefore 
is  in  violation  of  42  CFR  447.332. 

Lastly,  the  proposed  listing  of  State 
MAC  drugs  erroneously  contains  drugs 
that  have  been  determined  by  the  Food 
and  Drug  Administration  as  "less-than- 
effective"  and  not  subject  to 
reimbursement  under  section  1903(i)(5) 
of  the  Act  and  42  CFR  441.25.  Such  drugs 
listed  are  DESI  497  and  DESI  2238  which 
were  added  to  the  DESI  listing  in  May 
and  August  1983  respectively.  Therefore, 
HCFA  has  determined  that  the  proposed 
State  plan  amendment  is  inconsistent 
with  section  1903  (i){5)  of  the  Act  and 
regulations  at  42  CFR  441.25. 

The  notice  to  Louisiana  announcing 
an  administrative  hearing  to  reconsider 
our  disapproval  of  the  State  Plan 
Amendment  reads  as  follows:    • 

Ms.  Marjorie  T.  Stewart. 

Assistant  Secretary.  Office  of  Family 
Security.  Department  of  Health  and 
Human  Resources.  P.O.  Box  44065.  Baton 
Rouge.  Louisiana 
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Dear  Ms.  Stewart  This  ia  to  advise  you 
that  your  request  for  reconsideration  of  the 
decision  to  disapprove  the  Louisiana  State 
Plan  Amendment  83-27  was  received  on 
November  6, 1984.  You  have  requested  a 
reconsideration  of  the  disapproval  of  whether 
this  plan  amendment,  which  would  provide  a 
State  maximum  allowable  cost  for  the 
pharmacy  program,  conforms  to  the 
requirements  for  approval  under  the  Sodal 
Security  Act  and  pntinent  Federal 
requirements. 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  January  3a  1985.  at  10  a.m..  in 
the  23rd  Floor  Conference  Room.  2535  Main 
Tower  Building.  Dallas,  Texas.  If  this  date  Is 
not  acceptable,  we  would  be  glad  to  set 
another  date  that  is  mutually  agreeable  to  the 
parties. 

1  am  designating  Mr.  Stanley  Krostar  as  the 
presiding  official.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Qerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Qerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Qerk  can  be  reached 
at  (301)  5M-8261. 

Sincerely  youra, 
Carolyne  K.  Davis.  Ph.  O. 

(Sec.  1116  of  the  Sodal  Secorlty  Act  (42 

U.&C  1316)) 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  13.714.  Medical  Assistance 

Program) 

Dated:  December  3. 1984. 

CaralyiM  K.  Davis. 

Administrator.  Health  Care  Financing 
Administration. 
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National  Institutes  of  Health 

Establishment;  Neurology  C  Study 
Sectidn 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L  92-463,  86  Stat.  770-776).  the  National 
Institutes  of  Health  announces  the 
establishir.ent  by  the  Secretary  of 
Health  and  Human  Services  of  the 
Neurology  C  Study  Section. 

The  .Neurology  C  Study  Section  shall 
advise  the  Secretary;  the  Assistant 
Secretary  for  Health;  and  the  Director. 
Nationdl  Institute  of  Health,  regarding 
applications  for  grants-in-aid  for 
research  and  research  training  activities 
and  proposals  relating  to  the  Helds  of 
molecular  and  cellular  neurology, 
neurogenetics,  reuroimmunomodulation 
and  neuroimmunopathology  with 
emphasis  on  linking  the  basic  sciences 
and  clinical  substrates  of  neurological 
dysfunction. 

Authority  for  this  committee  shall 
terminate  on  September  30, 1986  unless 


the  Secretary,  HHS.  formally  determines 
that  continuance  is  in  the  public  interest. 

Dated:  November  30. 1984. 
Thomaa  E  Malone.  Ph  J).. 

Acting  Director.  National  Institutes  of  Health. 

|FR  Doc  U-rno  FiM  U-a-S*;  M6  (ml 
MUMa  COOK  4t4»-«t-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Environment  and  Energy 
[Docfcat  Na  l-M-130] 

Intent  To  Issue  a  Finding  of  No 
Significant  Impact;  Coco  Beach 
Housing  Developmont,  Rio  Grande,  PR 

The  Department  of  Housing  and 
Urt>an  Development  gives  notice 
concerning  the  proposed  Coco  Beach 
Housing  Development.  Project  #84-529, 
Rio  Grande.  Puerto  Rico,  that  it  intends 
to  issue  a  Finding  of  No  Significant 
Impact  (FONSI)  based  on  an 
Environmental  Assessment  (EA)  for  this 
project.  Comments  are  solicited  before 
the  New  York  Regional  Administrator  of 
HUD  makes  a  Hnal  determination 
whether  to  proceed  without  preparing 
and  Envrionmental  Impact  Statement 
(EIS). 

Description 

Coco  Beach  is  an  814  Acre  tract  of 
land  located  east  of  the  City  of  San  Juan 
in  Comezon  Cove  and  Espirifu  Santo 
River  at  Zarral  Ward.  Rio  Grande, 
Puerto  Rico.  The  project  site, 
approximatley  200  acres,  is  defined  by  a 
Department  of  the  Army,  Corps  of 
Engineers'  Dredge  and  Fill  Permit  dated 
May  12. 1980.  This  permit  area  was 
allowed  to  be  filled  above  the 
designated  flood-plain  elevation  and 
contains  the  necessary  conditions  and 
safeguards  as  defined  by  FEMA  and  the 
Corps  of  Engineers. 

The  subject  200  acre  development 
area  will  contain  approximately  1900 
mixed  housing  units.  Directly  West  and 
Northwest  of  the  subject  development 
area  is  a  246  acre  mangrove  and 
wetland  area.  This  area  will  not  be 
developed  or  disturbed  and  will  remain 
permanent  open  space.  This  is  in  accord 
with  local  approvals,  the  Corps  of 
Engineers  Dredge  and  Fill  Permit  and 
the  requirements  of  HUD's  conditions  of 
approval.  Any  plans  for  future 
development  on  the  remaining  368  acres 
will  require  a  new  application,  will  have 
to  go  through  the  local  review  process 
and  will  be  subject  to  required  permits 
and  approvals  by  affected 
Commonwealth  and  Federal  agencies. 

An  "Early  Start"  request  for 
approximately  200  units  located  in  the 


project  site  was  approved  July  12, 1984. 
The  request  was  in  accordance  with 
procedures  contained  in  HUD 
regulations  24  CFR  50.43.  The  total 
project  area,  including  Early  Start,  was 
reviewed  and  evaluated  in  accordance 
with  Executive  Order  11988,  Floodplain 
Management  and  Executive  Order 
11990,  Wetland  Protection  and  all 
procedural  steps  were  followed. 
Appropriate  miHgation  measures  have 
been  identified  and  will  be  required  for 
project  approval.  All  local  approvals 
and  permits  have  been  received  for 
project  construction. 

Purpose  of  FONSI  Notice 

According  to  Council  on 
Environmental  Quality  and  HUD 
environmental  regulations,  an 
environmental  assessment  (EA)  has 
been  prepared  to  determine  whether  or 
not  and  Environmental  Impact 
Statement  is  required.  It  is  the  finding  of 
the  EA  that  there  would  be  no 
signiHcant  impact  on  the  human 
environment,  given  the  existing  project 
site  condition  and  the  mitigating 
measures  that  are  to  be  required. 
Therefore,  in  accordance  with  the 
applicable  regulations  a  FONSI  has 
been  prepared,  and  a  Notice  to  that 
effect  is  hereby  published.  Pursuant  to 
40  CFR  1501.4(e)(2)  of  the  CEQ 
regulations,  there  will  be  a  thirty  (30) 
day  comment  period  before  HUD  makes 
its  final  determination  on  the  FONSI. 
Interested  individuals,  governmental 
agencies,  and  private  organizations  are 
invited  to  comment  on  the  FONSI  by  the 
date  and  to  the  address  set  forth  below. 

Additional  Information  and  Comments 

The  Environmental  Assessment  which 
serves  as  the  basis  for  the  Finding  of  No 
Significant  Impact  (FONSI)  and 
supporting  documentation  related  to  the 
Executive  Orders  arc  available  for 
inspection  until  the  close  of  the 
comment  period  at  the  HUD  Caribbean 
Office,  Monday  to  Friday,  8:30  a.m.  to 
5:00  p.m.  Contact  concerning  inspections 
should  be  made  with  Mr.  Jose  E.  Febres- 
Silva.  Manager,  HUD  Caribbean  Office. 
Federico  Degetau  Federal  Building, 
Room  428,  Carlos  E.  Chardon  Aventie. 
Hato  Rey,  Puerto  Rico  00018-2276, 
telephone:  Commercial/FlS  809-735- 
4201.  (This  is  not  a  toll-free  number). 

Comments  on  the  FONSI  and 
Executive  Orders  should  be  submitted  to 
the  New  York  Regional  Administrator. 
Joseph  D.  Monticciolo.  26  Federal  Plaza. 
New  York.  NY  10278-0068  (Attention 
Regional  Environmental  Officer); 
telephone:  (212)  264-0793  (tiiis  is  not  a 
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toll-free  number)  within  thirty  (30)  days 
of  the  publication  of  this  notice. 
Frands  G.  Haas, 

Deputy  Director,  Office  of  Environment  and 
Energy. 

IFF  Doc  S4-S1SS3  Filed  12-S-S4:  S:4S  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[INT  S4-40] 

Colorado;  Final  MobH-Padfic  OU  Shale 
Envlr6nn>ental  impact  Statement 

agency:  Bureau  of  Land  Management. 

Interior, 

action:  Notice  of  Availability  of  the 

Final  Environmental  Impact  Statement 

(FEIS). 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  BLM  has  prepared  an 
FEIS  for  two  separate  private  oil  shale 
developments  at  the  southern  edge  of 
the  Piceance  Creek  Basin  in  Garfield 
County,  Colorado.  The  two  projects  are 
Mobil  Oil  Corporation's  proposed 
Parachute  Shale  Oil  Project  and  the 
Pacific  Shale  Project  proposed  by  a  joint 
venture  of  Sohio  Shale  Oil  Company. 
Superior  Oil  Company,  and  Cli^s  Oil 
Shale  Corporation. 
date:  Comments  on  the  FEIS  will  be 
accepted  until  January  7. 1985. 

ADDRESS:  Comments  should  be  sent  to: 
Robert  Kline,  Bureau  of  Land 
Management.  764  Horizon  Drive,  Grand 
Junction,  CO  81501. 
FOR  FURTHER  mFORMATWN  CONTACT 
Address  and  name  as  above  or  (303) 
243-6552. 

SUPPLEMENTARY  MRMMATION:  Mobil 
Oil  Corporation  ("Mobil")  proposes  to 
develop  a  100.000-barrel  per  calendar 
day  shale  oil  project  north  of  the  town  of 
Parachute.  It  would  involve  underground 
mining,  onsite  surface  retorting  and 
upgrading,  surface  disposal  of  processed 
shale,  and  delivery  of  shale  oil  to  a 
regional  pipeline  system. 

Pacific  Shale  Project  ("Pacific") 
proposes  to  develop  a  100,000-barrel  per 
stream  day  shale  oil  project  on  a  site 
about  10  miles  northwest  of  the  town  of 
DcBeque.  The  project  would  involve 
underground  mining,  onsite  surface 
retorting,  upgrading,  surface  disposal  of 
retorted  shale  onsite.  and  transfer  of 
shale  oil  to  a  regional  multiproject 
product  pipeline  system.  The  EIS  was 
prepared  pursuant  to  requests  from 
Mobil  and  from  Pacific  for  rights-of-way. 
sales,  or  leases  of  public  land. 


Availability 

Limited  single  copies  of  the  FEIS  may 

be  obtained  at  the  above  address.  Public 
reading  copies  are  also  available  at  the 
following  locations: 

Arthur  Lakes  Library,  Colorado  School 

of  Mines,  Golden.  CO  80401 
Colorado  Mountain  College.  Glenwood 

Springs,  CO  81601 
Colorado  State  University,  Fort  Collins, 

CO  80523 
Conservation  Library,  Denver.  CO  80203 
Glenwood  Springs  Public  Library, 

Glenwood  Springs,  CO  80601 
Mesa  College  Library.  Grand  Junction, 

CO  81501 
Mesa  County  Public  Library,  Grand 

Junction.  CO  81501 
Natural  Resources  Library,  U.S.D.L, 

Washington,  DC  20240 
DickFreel. 

Associate  District  Manager,  Grand  Junction 
District 
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Nevada  Realty  Action;  Exchange  of 
Private  and  PubNc  Landa  In  Washoe 
and  Clark  Counties 

November  21, 1984. 

The  following  described  Federal  land 
in  Clark  County,  Nevada,  has  been 
determined  to  be  potentially  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1716: 

Mount  Diablo  Meridian.  Clark  County,  SUta 
of  Nevada 

Township  22  South.  Range  61  East 
Sec.  14,  WHSWViNEV«NWVir«:%, 
N%NWViNWy4NEV4,  SE%NWV« 
NWV4NEV4,  EWSWy4NWyiNWViNE%, 
NWV4SWV1NWV4NEV4,  WV4NEV4 
SWV4NWViNEV<»,  SV%SWV4NW^NEV4, 
WViSEy4NWy4NE'A,  WViNEWi 

swy4NEy4,  NV4Nwy4Swy4NEy4, 
SEV4Nwy4Swy4NEy4,  ev4swv4 
Nwy4Swy4NEy4,  NViSwy4Swy4NE%, 
E^SEy4Swy4SWViNEy4.  w-^swv* 
swv4SwviNEy4.  SEy4SwviNEy4. 

WV4NWy4SWy4SEViNE\<i.  WMiSW% 
SWy4SEy4NEy4.  NS4NEy4.NEV4NW, 

swy4NEy4NEy4NW^,  WHSEy4 

NEV4NEy4NWy4,  NV4SEy4NEV4NWyi. 

swv4SEV4NEyiNwy4,  wMiSEy4 

SEV4NEy4NWy4,  NE^iSEyiNWy*. 

E'/»Nwy4SEy4Nwv«,  s^4SEy4SEV4Nwy« 
,  NEy4SEy4SEy4NWV4. 

Comprising  97.5  acres  of  public  land. 

In  exchange  for  this  land,  the  United 
States  will  acquire  the  following 


described  private  lands  in  Washoe 
County,  Nevada,  from  FLEX,  faicj 

Mount  Diablo  Meridian,  Nevada 

Township  16  North.  Range  18  East. 


Section  1 

SKtionsZ  All. 

SacSon  12 

SacttonIS 

SwiianM 


Swaons  23  A  24- 


No. 


laMiao-ai 

126-020-53 
12S-020-61 
126-010-36 

ias-oi«-6i 
«ai-«to-»« 


Comprising  2.285.B5  acres  of  private  land. 

The  purpose  of  the  exchange  is  to 
acquire  the  private  land  which  has  high 
public  value  as  environmentally 
sensitive  land  in  the  Lake  Tahoe  Basin 
as  well  as  for  wildife  and  recreation. 
Acquisition  of  these  lands  wiU  help 
produce  a  better  public  ownership 
pattern  and  thus  improve  management 
efficiency.  The  pubhc  interest  will  be 
served  by  completing  this  exchange. 

The  values  of  the  land  to  be 
exchanged  are  approximately  equal 
with  the  final  determination  to  be  made 
by  appraisals  of  both  parcels.  Full 
equalization  of  value,  if  not  equal,  will 
be  achieved  by  payment  to  the  United 
States  by  FLEX.  Inc.  of  funds  in  an 
amount  not  to  exceed  25%  of  the  total 
value  of  the  land  to  be  transferred  out  of 
Federal  ownership. 

Patent,  when  issued,  will  contain 
reservations  to  the  United  States,  will  be 
subject  to  valid  existing  rights,  and  will 
be  subject  to  reservations  for  future 
streets  and  public  utilities.  These 
reservations  will  be  published, 
separately,  at  a  later  date  in  the  Federal 
Register. 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register, 
and  subject  to  all  valid  existing  rights, 
the  above  described  public  land  will  be 
segregated  from  all  forms  of 
appropriations  under  the  public  land 
laws,  including  the  mining  laws  except 
land  exchanges  and  mineral  leasing  for 
a  period  of  two  (2)  years  or  upon 
issuance  of  patent  whichever  occurs 
first. 

Detailed  information  concerning  this 
exchange  including  the  Environmental 
Assessment  Record/Lands  Report. 
Cultural  Resource  Report,  and  Mineral 
Report  are  available  for  review  at  the 
Bureau  of  Lund  Management  Las  Vegas 
District.  4765  Vegas  Drive.  Las  Vegas. 
Nevada. 

For  a  period  of  45  days  from  the  dale  of 
publication,  interested  parties  may  subnul 


terminate  on  September  30, 1988  unless 


approximately  200  units  located  in  the 


telephone:  (212)  264-0793  (tills  is  not  a 
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commentt  to  the  District  Manager.  P.O.  Box 

2656a  Las  Vegas.  NV  80126. 

William  C  Calkins. 

Acting  District  Manager,  Las  Vegas  District. 

(FK  Doc.  M-SIMT  Tiled  l2-«-M;  ktS  am) 


NatkNwi  Park  Swvlce 


Intention  To  Negotiate  Concession 
Pennit;  Cape  Cod  National  Seashore. 


Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969: 16  U.S.C  20).  public  noUce  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
permit  with  Mr.  Charles  W.  Silva 
authorizing  him  to  continue  to  provide 
refreshment  stand  facilities  and  services 
for  the  public  at  Cape  Cod  National 
Seashore.  Massachusetts  for  a  period  of 
five  (5)  years  from  January  1, 1985 
through  December  31. 1989. 

This  permit  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  his  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expires  by 
limitation  of  time  on  December  31. 1984. 
and  therefore,  pursuant  to  the  Act  of 
October  9. 1965.  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  the  permit  and  in  the 
negotiation  of  a  new  permit  as  deHned 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  North  Atlantic 
Region,  15  State  Street,  Boston. 
Massachusetts  02109,  for  information  as 
to  the  requirements  of  the  proposed 
permit. 

Dated:  November  21, 1984. 

Steven  H.  L«wis, 

Acting  Regional  Director,  North  Atlantic 
Region. 

IfK  Doc  M-^ISM  riled  12 
ICOOC  43W-7«m 
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INTERNATKMIAL  DEVELOPMENT 
COOPERATION  AQENCY 

Agency  for  International  Development 

PubHc  Information  Collection 
Requirements  SulMnitted  to  0MB  for 
Review 

The  Agency  for  International 
Development  submitted  the  following 
public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Conmients  regarding  these  information 
collections  should  be  addressed  to  the 
OMB  reviewer  listed  at  the  end  of  the 
entry  no  later  than  December  17, 1984. 
Comments  may  also  be  addressed  to, 
and  copies  of  the  submissions  obtained 
from  the  Reports  Management  Officer, 
Ms.  Melita  E.  Yearwood,  (202)  632-3378, 
IRM/PE,  Room  708B.  SA-12. 
Washington,  DC.  20523. 

Date  Submitted:  November  29, 1984. 

Submitting  Agency:  Agency  for 
International  Development. 

OMB  Number  0412-0506. 

Form  Number:  AID  1420-50. 

Type  of  Submission:  Extension 

Title:  AID  Consultant  Registry 
Information  System  (ACRIS)  — 
Organization  and  Individual  Profile. 

Purpose:  This  information  collection 
will  be  used  to  obtain  information  on 
capabilities  of  firms  and  individual 
consultants  in  order  that  they  may 
participate  in  AID-financed  prociu-ing 
activities.  It  will  also  provide  greater 
opportunities  to  small,  small 
disadvantaged  and  women-owned 
businesses  to  participate. 

Date  Submitted:  November  29, 1984. 

Submitting  Agency:  Agency  for 
International  Development. 

OMB  Number  None. 

Form  Number  None. 

•Type  of  Submission:  New. 

Title:  Guidelines  for  Development 
Education  Project  Grants 

Purpose:  This  information  collection 
specifies  the  criteria  and  proposal 
format  for  grant  applications.  Private 
and  voluntary  organizations,  as  defined 
under  Section  III  of  the  guidelines  are 
eligible  for  consideration. 

Date  Submitted:  November  29, 1984. 

Submitting  Agency:  Agency  for 
International  Development. 

OMB  Number:  0412-0019. 

Form  Number:  lAP  66A. 

Type  of  Submission:  Extension. 

Title:  Certificate  of  Eligibility  for 
Exchange  Visitor  (|-1)  Status. 

Purpose:  This  information  collection 
will  allow  students  to  apply  for  Visas 
and/or  Visa  extensions  as  required  by 
the  Immigration  and  Naturalization 


Service.  The  students  will  then  be  able 
to  remain  legally  in  the  U.S.  while  being 
trained. 

Reviewer:  Francine  Picoult  (202)  395- 
7231.  Office  of  Management  and  Budget, 
Room  3201,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  November  29, 1984. 
Fred  D.  Allen. 

Planning  and  Evaluation  Division. 

FR  Doc.  a«-319ei  nied  1t-«-M:  SilS  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

IDodcet  Na  AS-19;  Su6-9«X] 

The  Baltimore  ft  Ohio  RaMroad  Co.; 
AtMindonment  Exemption;  In 
Tuscarawas  and  Carroll  Counties,  OH 

agency:  Interstate  Commerce 
Commission. 

ACnOM:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  The  Baltimore  and 
Ohio  Railroad  Company  from  the 
requirements  of  49  U.S.C.  10903  et.  seq., 
in  connection  with  the  abandonment  of 
5.68  miles  of  rail  line  in  Tuscarawas  and 
Carroll  Counties,  OH  subject  to 
employee  protective  conditions. 

DATES:  This  exemption  shall  be  effective 
on  January  7, 1985.  Petitions  to  stay  must 
be  filed  by  December  17, 1984,  and 
petitions  for  reconsideration  must  be 
filed  by  December  27, 1984. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-19  (Sub-No.  98X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  Representative:  Rene  J. 
Gunning.  Suite  2204, 100  No.  Charies 
Street,  Baltimore.  OH  21201. 

RM  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomen  (202)  275-7245. 
SUPPt^MENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227.  Interstate 
Commerce  Commission.  Washington, 
DC  20423.  or  call  289-4357  (DC 
Metropolitan  area)  or  toll-free  (800)  424- 
5023. 

Decided:  November  30, 1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett, 
Cradison,  Simmons.  Lamboley.  and  Strenio. 


sales,  or  leases  ot  public  land. 


states  will  acquire  ine  loiiowing 
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Commissioner  Lambwley  concurred  with  a 
separate  expression. 
lames  H.  Bayne, 

Secretary. 

IFK  Doc  •4-3198*  Filed  IS-S-M;  MS  an| 
BILUNaCOOC  TOM  W  ■ 

tDockat  Na  AB-«;  Sub-2261 

Burlington  Northern  Railroad  Co.; 
Abandonment  In  Pierce  County,  WA; 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  Burlington 
Northern  Railroad  Company  to  abandon 
its  11.08-mile  rail  line  between  Orting 
(milepost  28.10)  and  Cascade  Junction 
(milepost  17.02)  in  Pierce  County.  WA. 
The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued:  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
Jamea  H.  Bayne, 
Secretary. 

|FH  Doc.  S4-31997  Filed  lS-e-S4:  S?«  «in| 
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Intent  to  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  ARA  Services.  Inc. 
("ARA").  Independence  Square  West. 
Philadelphia,  PA  19106. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
their  States  of  incorporation: 

Name  and  Jurisdiction  Where  Incorporated 

Aero  Carolina.  Inc.  North  Carolina 
Aero  Enterprises,  Inc.,  D.C 
Aero  iCitly  Hawii,  Inc.,  Idaho 


Aluminum  Recycling  Co.,  Pennsylvania 
ARA  Environmental  Services.  Inc.  Maryland 
ARA  Healthcare  Management,  Inc.,  Delaware 
Meditrans,  Inc..  Louisiana 
Care  Inn.  Inc.,  Indiana 
ARA  Food  Service  Co.,  Pennsylvania 
ARA  Health /Care,  Inc.,  Delaware 
AHA  Child  Care  Systems.  Inc., 

Pennsylvania 
ARA  DevCon.  Inc.,  Florida 
ARA  Home  Health  Care,  Inc^  Pennsylvania 
Geriatrics,  Inc.,  Nevada 
AriKtr  Manor.  Inc..  Nebraska 
Crete  Nursing  Home,  Inc  Nebraska 
Nebraska  Nursing  Homes,  Inc.,  Nebraska 
Retama  Manor  Nursing  Centers,  Inc..  Texas 
Nationwide  Health  Services,  Inc.,  Texas 
National  Living  Centers.  Inc.,  Delaware 
Blalock  Nursing  Home,  Inc..  Texas 
Bialock  Nursing  Home-East  Inc.,  Texas 
Blalock  Nursing  Home-North.  Inc.,  Texas 
Blalock  Nursing  Home-Southwest  Inc.. 
Texas 

Blalock  Nursing  Home-Spring  Branch. 
IncM  Texas 
Development  Realty  Corporation.  Texas 
National  G.  South.  Incorporated,  Texas 
National  Living  Centers,  Inc.  4^,  Texas 
NLC  Management  Company,  Inc,  Texas 
Western  Medical  Enterprises,  Inc.  California 
Balkt  Convalescent  Hospital,  Inc., 

California 
Driftwood  Convalescent  Hospital,  Inc., 

California 
Driftwood  Pharmacy,  Inc.,  California 
Pasadena  Medical  Pharmacy,  Inc. 
California 
ARA  Health  Facilities  of  Florida,  Inc..  Florida 
ARA  Healthcare  Nutirition  Services,  Inc, 

Delaware 
ARA  Healthcare  Textile  Services.  Inc.. 
Delaware 
K.LP.  Corporation,  Florida 
Upton's  Laundry,  Inc.,  Florida 
ARA  Leisure  Services,  Inc.,  Delaware 
ARA  Leisure  Convention  Services,  Inc.. 

Pennsylvania 
ARA  Leisure  Services  of  Texas.  Inc.,  Texas 
ARA  Leisure  Services  of  Vermont,  Inc.. 
Vermont 
Mile  High  Enterprises,  Inc  Colorado 
Pittsburgh  Stadium  Concessions.  Inc, 
Pennsylvania 
ARA  Magazine  &  Book  Division.  Inc., 

Delaware 
ARA  Maintenance  Mangement  Systems.  Inc., 

DC. 
ARA  Managed  Logistics  Systems.  Inc 

Delaware 
ARA  Fleet  Maintenance  of  Boston.  Inc.. 

Massachusetts 
ARA  Medical  Rehabilitation  Services.  Inc. 
Missouri 
ARA  Physical  Therapy  Services.  Inc.. 
Missouri 

Professional  Therapy  Services.  Inc. 
Missouri 
ARA  Services  of  California,  Inc.,  California 
ARA  Services  of  Texas,  Inc.  Texas 
ARA  Sunset  Airport  Systems.  Inc  California 
ARA  Trailblazer,  Inc,  Texas 
ARA  Transportation  Services  of  Dayton.  Inc.. 

Ohio 
ARA  Transportation  Services  of  Boston.  Inc.. 

Masasachusetts 
ARA  Virginia  Sky-Line  Co..  Inc.  Virginia 


Aramonl  Risk  Management  Services.  Inc., 

Virginia 
ARASERVE  of  Lehigh  Valley,  Inc, 

Pennsylvania 
ARASERVE  of  Puerto  Rico,  Inc,  Delaware 
ARASERVE,  Inc,  Delaware 
Advertising  Services.  Ltd.,  Pennsylvania 
Coffee  System.  Inc.,  Delaware 
Ara'cx  Services,  Inc.,  Delaware 
AMI  Automated  Management  Information. 

California 
Araclean  Services.  Inc.  Delaware 
Aratex  Textile  Rental  Services.  Inc.. 

Delaware 
Fashion-Tex  Services.  Inc.,  California 
Landy  Textile  Rental  Services,  Inc 

Pennsylvania 
Neway  Uniform  &  Towel  Suppl>'  of  Florida 

Inc.,  Florida 
Rental  Uniform  Service  of  Roanoke,  Inc., 

Virginia 
Silco.  Inc  Ohio 
Cooper  Motor  Lines.  Inc,  South  Carolina 
Davre's.  Inc.,  Delaware 
Daybridge  Learning  Centers,  Inc.  Delaware 
Encore  Service  Systems,  Inc.,  Florida 
Galley  Services,  Inc.  Louisiana 
Golden  Gate  Magazine  Company.  California 
Ground  Services,  Inc  Delaware 
Ground  Services,  Inc  St.  Croix.  Virgin 

Islands 
Ground  Services.  Inc  (St.  Thomas),  Virgin 

Islands 
iI.S.T.,  Ltd.,  Hawaii 

Kenworthy  Air  Freight  Services,  Inc.  Indiana 
Mack  Bros.,  Ltd.,  New  York 
Mack  Bros.  Sales  Corp.,  New  York 
Means  Services.  Inc..  Delaware 
Linen  Supply  Services,  Inc,  Illinois 
Robinson's  Fabric  Care  Center,  Inc., 
Wisconsin 
Medicare  Equipment  Services.  Inc.  Illinois 
Mesa  Verde  Company,  Colorado 
Mid-Continent  News  Co.,  Inc.,  Delaware 
National  Bus  Sales  and  Leasing  Co..  Inc., 

California 
Resort  Concessions,  Inc.,  New  York 
Smithes  Transfer  Corporation.  Virginia 
M  R  &  R  Trucking  Company,  Florida 
Solon  Automated  Services,  Inc  Delaware 
ABC  Electric  Motor  Service.  Inc_  Delaware 
Bakst  Service.  Inc.,  Delaware 
International  Dryer  Corporation. 

Massachusetts 
M&S  Coin  Laundry  Service,  Inc  Indiana 
Metro  Laundry  Service,  Inc  Virginia 
Sped  Laundry  Service,  Inc,  Maryland 
Sugarbush  Valley,  Inc.,  Vermont 
Mountain  Water  Co..  Vermont 
The  Laundry  Aoom,  Inc  Virginia 
Spectrum  Emergency  Care,  Inci  Missouri 
Correctional  Medical  Systems,  Inc 
Missouri 

Correctional  Medical  Systems,  Inc 
Alabama 

Correctional  Medical  Systems  of  Illinois 
Inc..  Illinois 

Correctional  Medical  Systems  of  Ohio. 
Inc.,  Ohio 

Group  Three  Advertising.  Inc.  Missouri 
S  W  V  Corporation.  West  Virginia 
Terminal  Newsstands,  Inc..  Florida 
Terminal  Shops,  Inc,  Florida 
Trebor  Truck  and  Trailer  Leasing.  Inc.. 

Delaware  . 
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Vendors  Supply  Corp..  Delaware 

(1]  Directly  owned  subsidiaries 
appear  at  the  left  hand  margin,  first  tier 
and  second  tier  subsidiaries  are 
indicated  by  single  and  double 
indentation,  respectively,  and  are  listed 
under  the  names  of  their  respective 
parent  companies. 

1.  Parent  corporation  and  address  ef 
principal  office:  The  Gillette  Company, 
Prudential  Tower  Building,  Boston, 
Massachusetts  02199. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s]  of  incorporation: 

(i)  Oral-B  Laboratories,  Inc..  State  of 
Incorporation — Delaware 

(ii)  Jafra  Cosmetics.  Inc..  State  of 
Incorporation — California 

1.  Parent  corporation  and  address  of 
principal  office:  Spancrete  Industries, 
Inc.,  10919  W.  Bluemond  Road. 
Wauwatosa,  Wisconsin  53226. 

2.  Wholly-owned  subsidaries  which 
will  participate  in  the  operations,  and 
State(s]  of  incorporation: 

(I)  Spancrete,  Inc. — Wisconsin 

(ii)  Spancrete  of  Illinois,  Inc. — Illinois 

(iii)  Waukesha  Block  Co.,  Inc. — 

Wisconsin 
(iv)  WBC  Corp.— Wisconsin 
(v)  Spancrete  Machinery  Corp. — 

Wisconsin 
lames  H.  Bayne, 
Secretary. 

|FR  Doc.  S4-32170  Filed  12-S-M:  ft4S  ami 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Prisons 

Intent  To  PrefMire  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  ttie  Construction  of  a 
Federal  Correction  Facility,  Glynco 
Jetport  Near  Brunswick,  Glynn 
County,  GA 

agency:  U.S.  Department  of  Justice; 
Federal  Bureau  of  Prisons. 
ACTKHt  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
(DEIS). 

Summary 

1.  Proposed  Action:  The  U.S. 
Department  of  Justice,  Federal  Bureau  of 
Prisons  has  determined  that  a  new 
medium  security  prison  is  needed  in  its 
system.  A  300  acre  tract  of  land  at  the 
Glynco  Jetport,  near  Brunswick,  GA  is 
being  evaluated  for  the  site  of  the    ' 
facihty.  The  proposal  calls  for  the 
construction  of  a  500  bed  facility  to 
house  medium  security  inmates. 
Approximately  60-70  acres  would  be 


required  for  road  access,  dormitory  and 
food  buildings,  laundry  and  dry  cleaning 
facilities.  In  addition  exercise  areas 
would  be  included  in  the  needed 
acreage. 

2.  In  the  process  of  evaluating  the 
tract  of  land,  the  following  aspects  will 
receive  a  detailed  examination: 
Wetlands  threatened  and  endangered 
species,  culttiral  resources,  unique  and 
prime  farmlands,  and  socioeconomic 
impacts. 

3.  Alternatives:  In  developing  the 
DEIS,  the  alternatives  of  no  action, 
fragmentation  of  the  facility,  and 
modiHcations  to  the  proposed  facility 
will  be  fully  and  thoroughly  examined. 

4.  Scoping  Process:  During  the 
preparation  of  the  DEIS  there  will  be 
numerous  opportunities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined.  There  will  be  an 
initial  scoping  meeting  on  Thursday, 
December  13. 1984.  at  7:30  P.M.  The 
meeting  will  be  held  in  Building  Number 
90  of  the  Federal  Law  Enforcement 
Training  Center,  Glynco,  Georgia.  The 
public  and  all  interested  agencies  or 
organizations  are  invited  to  attend. 

5.  DEIS  Preparation:  The  DEIS  should 
be  available  for  public  scrutiny  in  June, 
1985. 

6.  Address:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by: 

Charles  W.  Belin.  Jr..  PhJ).. 

Environmental  Resources  Branch,  U.S. 

Army  Engineer  District.  P.O.  Box  889. 

Savannah.  GA  31402.  Telephone:  (912) 

944-5838 
or: 
Mr.  Robert  A.  Smith.  Project  Manager. 

U.S.  Army  Engineer  District,  P.O.  Box 

889,  Savannah,  GA  31402,  Telephone: 

(912)  944-5724. 

Dated:  December  4. 1984. 
Ley  F.  Hayes, 

Chief.  Office  of  Facilities  Development  and 
Operations,  Federal  Bureau  of  Prisons. 
Department  of  Justice. 

(Fit  Dec  84-32064  Filml  12-S-84:  8:45  wnl 
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DEPARTMENT  OF  LABOR 

Office  of  ttie  Under  Secretary 

Labor  Research  Advisory  Council; 
Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
and  after  consultation  with  General 
Services  Administration  (GSA),  I  have 
determined  that  renewal  of  the  Labor 
Research  Advisory  Council  is  in  the 
public  interest  in  connection  with  the 


performance  of  duties  imposed  on  the 
Department  of  Labor. 

The  Council  will  advise  the 
Commissioner  of  Labor  Statistics 
regarding  the  statistical  and  analytical 
work  of  the  Bureau  of  Labor  Statistics, 
providing  perspectives  on  these 
programs  in  relation  to  the  needs  of  the 
labor  unions  and  their  members. 

Council  membership  and  participation 
in  the  Council  and  its  committees  are 
broadly  representative  of  the  union 
organizations  in  the  United  States. 
These  include  representation  from 
organizations  of  all  sizes  of  membership, 
with  national  coverage  which  reflects 
the  geographical,  industrial,  and 
occupational  sectors  of  the  economy. 

The  Council  will  function  solely  at  an  . 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  The  Charter  will  be  filed 
'  on  January  5. 1985  with  GSA  and  the 
appropriate  congressional  committees. 

Further  information  may  be  obtained 
from:  Joseph  P.  Goldberg,  Executive 
Secretary,  Bureau  of  Labor  Statistics. 
Department  of  Labor,  Room  2114.  GAO 
Building.  Fourth  and  G  Streets  NW.. 
Washington.  D.C.  20212.  phone:  202-523- 
0001. 

Signed  at  Washington.  D.C.  this  4th  day  of 
December. 
Ford  B.  Ford. 
Under  Secretary  of  Labor. 

|FR  Doc  84-32037  FUad  ia-S-S4:  8:45  un) 
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Business  Research  Advisory  Council; 
Rertewal 

In  accordance  with  the  provision  of 
the  Federal  Advisory  Committee  Act. 
and  after  consultation  with  GSA,  I  have 
determined  that  the  establishment  of  the 
Business  Research  Advisory  Council  is 
in  the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  of  Labor. 

The  Council  will  advise  the 
Commissioner  of  Labor  Statistics  on 
technical  economic  and  statistical 
matters,  in  the  analysis  of  the  Bureau's 
statistics,  and  on  the  broader  aspects  of 
its  program  from  an  informed  business 
point  of  view;  and  provide  a  realistic 
and  timely  two-way  communications 
structure  between  users  and  providers 
of  basic  economic  statistics  and  a  major 
governmental  statistics-producing  unit. 

Council  membership  is  selected  to 
assure  a  technically  competent  group  of 
economists,  statisticians  and  industrial 
relations  experts  who  represent  a  cross 
section  of  Ainerican  business  and 
industry.  The  members  serve  in  their 
individual  capacities,  not  as 


Federal  Register  /  Vol.  49.  No.  237  /  Friday,  December  7.  1984  /  Notices 47943 


representatives  of  their  companies  or 
their  organizations. 

The  Council  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  Its  charter  will  be  filed 
under  the  Act  by  January  5, 1985. 

Interested  persons  are  invited  to 
submit  comments  regarding  renewal  of 
the  Business  Research  Advisory 
Council.  Such  comments  should  be 
addressed  to:  Janice  D.  Murphey, 
Liaison  for  BRAC  Bureau  of  Labor 
Statistics,  Department  of  Labor,  Room 
2021.  GAO  Building,  Fourth  and  G 
Streets  NW.,  Washington,  D.C.  20212, 
phone:  202-523-1347. 

Signed  at  Washingtoa  D.C.  this  4th  day  of 
December. 

Ford  B.  Ford. 

Under  Secretary  of  Labor. 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclcat  Na  50-293] 

Boston  Edison  Company  (Pilgrim 
Station);  Request  for  Action  Under  10 
CFR  2.206  Regarding  Equipment 
Qualification  at  the  Pilgrim  Station 

Notice  is  hereby  given  that  by  his 
Petition/Request  for  Show  Cause  Order 
dated  October  20, 1984  (Petition),  Mr. 
John  F.  Doherty  requests  that  the 
Director  of  Nuclear  Reactor  Regulation 
institute  a  proceeding  pursuant  to  10 
CFR  2.202  to  suspend  or  revoke  the 
operating  license  for  the  Pilgrim  Station 
of  the  Boston  Edison  Company 
(licensee)  by  serving  the  licensee  with 
an  order  to  show  cause  why  the 
operating  license  should  not  be  revoked 
or  suspended  due  to  hazardous 
conditions  at  the  facility  based  on 
alleged  deficiencies  in  the  area  of 
equipment  qualification. 

The  Petition  identifies  24  items  where 
alleged  deficiencies  in  equipment 
qualification  exist.  The  items  were 
developed  after  review  of  a  Technical 
Evaluation  Report  for  the  Pilgrim  Station 
performed  by  the  Franklin  Research 
Center  and  replies  to  that  report  by  the 
licensee. 

The  Petition  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations  and,  accordingly, 
appropriate  action  will  be  taken  on  the 
request  within  a  reasonable  time.  A 
copy  of  the  Petition  is  available  for 
inspection  in  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  D.C.  20555  and  at  the  Local 
Public  Document  Room  for  the  Pilgrim 


facility  located  at  the  Plymouth  Public 
Library.  North  Street,  Plymouth. 
Massachusetts. 

Dated  at  Bethesda,  Maryland,  this  29th  day 
of  November  1984. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  84-32003  Filed  12-0-84:  S45  un] 
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(Docket  No.  50-155] 

Consumers  Power  Co;  Big  Rode  Point 
Plant;  Issuance  of  Director's  Decision 
Under  10  CFR  2.206 

By  a  petiton  sent  in  the  form  of  a 
"Motion  for  Show-Cause  Order 
Regarding  the  Financial  Qualifications 
of  Consumers  Power"  dated  August  15. 
1984  to  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  (NRC),  Mr.  John  O'Neill.  II 
requested  that  the  NRC  issue  a  show- 
cause  order  requiring  Consumers  Power 
Company  (the  licensee)  to  prove  that  the 
company  is  financially  qualifled  to 
safely  operate  the  Big  Rock  Point  Plant 
with  the  expanded-capacity  spent  fuel 
storage  pool.  The  petitioner  expressed 
concern  over  the  financial  burden  the 
cancellation  of  the  Midland  Plant  may 
have  placed  on  the  licensee's  ability  to 
safely  operate  the  Big  Rock  Point  Plant. 
On  September  28. 1984  a  notice  was 
published  in  the  Federal  Register  (49  FR 
38426)  that  the  petition  was  being 
treated  under  10  CFR  2.206. 

Upon  review  of  information  pertaining 
to  this  issue  and  the  information 
provided  in  Mr.  O'Neill's  petition,  the 
Director  of  Nuclear  Reactor  Regulations 
has  determined  that  no  basis  exists  for 
issuing  a  show-cause  order  requiring  the 
Consumers  Power  Company  to  prove 
that  the  company  is  financially  qualified 
to  safely  operate  the  Big  Rock  Point 
Plant.  Accordingly,  the  request  of  Mr. 
John  O'Neill,  II  is  denied.  The  reasons 
for  this  denial  are  explained  in  the 
"Director's  Decison"  under  10  CFR  2.206 
(DD-84-25).  which  is  available  for 
public  inspection  in  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW..  Washington.  DC  20555  and  at  the 
North  Central  Michigan  College.  1515 
Howard  Street,  Petoskey,  Michigan 
49770. 

A  copy  of  the  decision  will  also  be 
filed  with  the  Secretary  for  the 
Commission's  review  in  accordance 
with  10  CFR  2.206(c).  As  provided  in  this 
regulation,  the  decision  will  become  the 
final  action  of  the  Commission  25  days 
after  issuance  unless  the  Commission  on 


its  own  motion  institutes  review  of  the 
decision  within  that  time. 

Dated  at  Bethesda,  Maryland,  this  3rd  day 
of  December  1984. 

For  the  Nuclear  Regulatory  Commission. 

Harold  R.  Denton, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 
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Unhrerslty  of  Texas;  Receipt  of 
Application  for  Construction  Permit 
and  Facility  Operating  License 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received  an 
application  from  the  University  of  Texas 
dated  November  9, 1984,  filed  pursuant 
to  section  104c  of  the  Atomic  Energy 
Act.  as  amended,  for  the  necessary 
licenses  to  construct  and  operate  a 
TRIGA  nuclear  reactor.  The  reactor  is  to 
be  constructed  for  the  University  of 
Texas  and  will  be  located  at  the 
University  of  Texas  Balcones  Research 
Center  in  Austin.  Texas.  It  is  proposed 
for  operation  at  a  power  level  of  1 
megawatt  for  eduational  training  and 
research. 

A  copy  of  the  application  is  available 
for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington.  DC. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  December  1984. 

For  the  Nuclear  Regulatory  Commission. 
Herlwrt  N.  Berkow, 

Section  Leader,  Standardization  and  Special 
Projects  Branch,  Division  of  Licensing. 
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(Docket  No.  50-281] 

Virginia  Electric  and  Power  Company; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  relief  from  the 
requirements  of  ASME  Code  Section  XI 
to  the  Virginia  Electric  and  Power 
Company  (the  licensee),  for  the  Surry 
Power  Station,  Unit  No.  2.  located  in 
Surry  County,  Virginia. 

Environmental  Assessment 

Identification  of  Proposed  Action: 
This  relief  will  permit  the  licensee  to 
hydrotest  certain  weld  repairs  on  main 
steam  piping  at  a  pressure  less  than  that 
required  in  the  ASME  Code  Section  XL 
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as  incorporated  into  Commission 
regulation  in  10  CFR  50.S5a(g). 

The  relief  it  responsive  to  the 
licensee's  application  dated  December  9. 
1963  and  supplemented  by  letter  dated 
August  17. 1984. 

The  Need  for  the  Proposed  Action: 
The  proposed  relief  is  needed  because 
hydrotest  pressure  required  by  the  Code 
cannot  be  attained  due  to  system  lay-out 
and  pump  capabilities.  The  licensee's 
proposed  hydrotest  procedures  would 
ensure  that  these  weld  repairs  attained 
sufficient  integrity  for  future  service. 
The  licensee  supplemented  the  Code 
requirements  with  a  surface 
examination  of  the  area  which 
confirmed  the  adequacy  of  the  repair. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed  relief 
will  provide  a  degree  of  assurance  of 
operability  that  is  equivalent  to  that 
prescribed  by  the  ASME  Code. 
Consequently,  the  probabihty  of  the 
weld  repair  not  retaining  system 
pressure  will  not  be  increased  and  post- 
accident  radiological  releases  will  not 
be  greater  than  previously  determined 
nor  does  the  proposed  relief  otherwise 
affect  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  signiHcanl  radiological 
environmental  impacts  associated  tvith 
this  proposed  relief. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed  relief 
involves  features  located  entirely  within 
the  restricted  area  as  defmed  in  10  CFR 
Part  20.  It  does  not  a^ect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  relief. 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (construction 
permit  and  operating  license)  for  the 
Surry  Power  Station.  Unit  No.  2. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  hcensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  h^ive  a 
significant  effect  on  the  quality  of  the 
human  environment.  The  Commission 
has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  relief. 

For  further  details  tvith  respect  to  this 
action,  see  the  application  for  the  relief 
dated  December  9. 1983.  and  supplement 
dated  August  17, 1984.  which  is 


available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW..  Washington.  DC. 
and  at  the  Swem  Library,  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23165. 

Dated  at  Bethesda.  Maryland,  this  30th  day 
of  November  1964. 

For  the  Nuclear  Regulatory  Commission. 
GusCLainas, 

Assistant  Director  for  Operating  Reactors, 
Division  of  Licensing. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Amendment  to  Prompt  Payment 
Circular  No.  A-125,  "Prompt  Payment," 
Opportunity  for  Comment 

agency:  Office  of  Management  and 

Budget 

ACTION:  Comment  on  proposed  OMB 

Circular  amendment. 

summary:  This  notice  offers  interested 
parties  an  opportunity  to  comment  on  a 
proposed  amendment  to  OMB  Circular 
A-125,  "Prompt  Payment" 

OMB  Circular  A-125  provides  that 
agencies  will  make  payments  as  close  as 
possible  to.  but  not  later  than,  the  due 
date  specified  in  the  contract  Where 
there  is  no  due  date  in  the  contract 
payment  will  be  made  30  days  after 
receipt  of  a  proper  invoice,  or  30  days 
after  the  property  or  service  is  accepted 
by  the  Government  The  Federal 
Acquisition  Regulations  permit  agencies 
to  deviate  from  this  policy  by  using 
procedures  such  as  "fast  pay"  to  make 
payments  to  vendors  based  upon  vendor 
assurance  that  goods  have  been 
shipped,  rather  than  waiting  for  goods  to 
be  received.  These  procedures  are 
necessary  in  unusual  circtmistances. 
such  as  when  deliveries  are  made  to 
remote  locations  or  where  the 
Government  takes  advantage  of  early 
payment  discounts.  However,  these 
procedures  should  not  be  used  for 
deliveries  to  depot  stocks  or  in  other 
instances  where  receipt  and  acceptance 
are  routine. 

Experience  has  shown  that  payments 
made  without  receiving  reports  are  more 
subject  to  error  than  those  made  after 
the  goods  are  received,  inspected,  and 
accepted.  A  recent  Inspector  General 
report  disclosed  that  millions  of  dollars 
of  material  purchased  and  paid  for  by 
the  Federal  Government  under  "fast 
pay"  procedures  was  not  received.  The 
auditors  attributed  these  discrepancies 
to  inadequate  internal  control  over  the 


award  and  administration  of  "fast  pay" 
contracts. 

The  proposed  changes  to  Circular  A- 
125  permit  payment  without  receiving 
reports  only  in  limited  circumstances. 

Interested  parties  are  invited  to 
comment  on  this  proposed  change. 
Conmients  should  be  submitted  to  the 
OfHce  of  Management  and  Budget 
Financial  Management  Division.  Room 
10235.  Washington.  D.C.  20503.  All 
comments  should  be  received  within  45 
days  of  this  publication. 

Issued  in  Washington.  D.C,  December  4. 
1964. 
Candica  C  Bryant 

Deputy  Associate  Director  for 
Administration. 

(Circular  A-12S;  Attachment  2]    . 
Payment  Standards 

1.  This  attachment  establishes 
standards  for  payment  procedures  to  be 
used  in  certain  circumstances  where  the 
general  provisions  in  paragraph  6. 
"Payment  Standards,"  of  the  basic 
Circular  may  be  di^icult  to  apply. 

2.  In  limited  situations  payment  may 
be  made  without  evidence  that  supplies 
have  been  received.  Instead,  a  vendor 
certification  that  supplies  have  been 
shipped  may  be  used  as  a  basis  for 
authorizing  payment 

3.  These  payment  procedures  may  be 
employed  only  when: 

a.  Individual  orders  do  not  exceed 
$25,000. 

b.  Deliveries  of  supplies  are  to  occur 
at  remote  locations  outside  of  the 
ordering  organization. 

c.  The  delivery  location  and  the  lack 
of  adequate  communications  facilities 
make  it  impractical  to  match  receiving 
information  with  invoices  in  time  to  take 
advantage  of  discounts  offered  for  early 
payment. 

d.  Title  to  the  supplies  will  vest  in  the 
Government  (1)  upon  delivery  to  a  post    • 
office  or  common  carrier  for  mailing  or 
shipment  to  destination,  or  (2)  upon 
receipt  by  the  Government  if  the 
shipment  is  by  means  other  than  Postal 
Service  or  common  carrier. 

e.  The  supplier  agrees  to  replace, 
repair,  or  correct  supplies  not  received 
at  destination,  damaged  in  transit,  or  not 
conforming  to  purchase  requirements. 

4.  Agencies  shall  promptly  inspect  and 
accept  supphes  acquired  under  these 
procedures  and  shall  ensure  that 
receiving  reports  and  payment 
documents  are  matched. 

5.  Agencies  shall  ensure  that  specific 
internal  controls  are  in  place  to  assure 
that  supplies  paid  for  are  received. 
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6.  This  amendment  is  effective  upon 
issuance. 

(Fit  Doc  M-SigM  niad  12-S-M:  1:48  tml 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

State  Agency  Advisory  Committee; 
Regular  Meeting 

AGENCY:  State  Agency  Advisory 
Committee  of  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council  (Northwest  Power 
Plaiming  Council). 

ACTION:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act  5  U.S.C.  Appendix  I, 
1-4.  Activities  will  include: 

•  Review  of  meeting  between  Council 
and  Commissioners  on  Policy  for  Out-of- 
Region  Sales. 

•  Discuss  the  need  for  additional 
analysis. 

•  Review  of  the  DSI  Interruptibility 
Issue  Paper. 

•  Review  of  Costs  of  Delaying  the 
Model  Conservation  Standards  Issue 
l^per. 

•  Status  of  Inertie  Upgrades. 
Status:  Open. 

summary:  The  Northwest  Power 

Plaiming  Council  hereby  announces  a 

forthcoming  meeting  of  its  State  Agency 

Advisory  Committee. 

date:  Tuesday,  December  11. 1984.  2:00 

p.m. 

ADDRESS:  The  meeting  will  be  held  at 

the  Council  Conference  Room  at  859 

SW.,  Broadway;  Suite  1100,  Portland, 

Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Litchfield.  (503)  222-5161. 

Edward  Sheets, 

Executive  Director. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relaaaa  No.  23508;  70-70511 

Columbia  Gas  System,  Inc^  et  al.; 
Proposed  1985  Intercompany 
Financing  External  Short-Term 
Rnancing  and  Money  Pool  Programs; 
Exception  From  Competitive  Bidding 

November  30, 1984. 

In  the  matter  of  the  Columbia  Gas  System, 
Inc.,  Columbia  Gas  System  Service  Corp., 
Columbia  U^IG  Corp.,  Columbia  Alaskan  Gas 
Transmission  Corp.,  Wilmington,  Delaware. 


and  Columbia  Gas  Transmission  Corp.,  Big 
Marsh  Oil  Co.,  Columbia  Gas  of  Kentucky. 
Inc.,  Columbia  Gas  of  Ohio.  Inc..  Columbia 
Gas  of  Maryland.  Inc.,  Columbia  Gas  of  New 
York,  Inc.,  Columbia  Gas  of  Pennsylvania, 
Inc.,  Columbia  Gas  of  Virginia,  Inc..  Columbia 
Gas  Brokerage  Corp.,  Charleston.  West 
Virginia,  and  Columbia  Gulf  Transmission 
Co.,  Columbia  Gas  Development  Corp., 
Houston.  Texas,  and  Columbia  Gas 
Development  of  Canada  Ltd.,  Calgary, 
Alberta,  Canada,  and  Commonwealth  Gas 
Pipeline  Corp.,  Commonwealth  Gas  Services- 
Inc,  Commonwealth  Propane,  Inc., 
Richmond,  Virginia,  and  Columbia 
Hydrocarbon  Corp.,  the  Inland  Gas 
Company,  Inc.  Columbia  Coal  Gasification 
Corp.  Ashland.  Kentucky. 

The  Columbia  Gas  System.  Inc. 
("Columbia"  and  "System",  when 
referred  to  in  coimection  with  its 
subsidiaries),  a  registered  holding 
company,  and  its  subsidiaries 
("Subsidiaries")  above,  have  proposed  a 
transaction  to  this  Commission  pursuant 
to  sections  6,  7, 9(a),  10  and  12  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act"),  and  Rules  43,  45  and 
50(a)(5)  thereunder. 

The  proposal  involves  the  System's 
1985  Intercompany  Financing,  External 
Short-Term  Financing  and  Money  Pool 
Programs.  The  Intercompany  Financing 
Program  is  intended  to  meet  the  long 
and  short-term  financing  requirements 
of  the  subsidiaries.  The  System's  long- 
term  needs  for  capital  expenditures  are 
estimated  to  be  $349,262,000.  Of  that 
amount  $249,762,000  has  been  approved 
by  prior  Commission  orders,  or  will  be 
financed  with  internally  generated 
funds.  Authorization  is  sought  to  fmance 
up  to  $99,500,000  to  be  financed  through 
the  sale  to  Columbia,  by  December  31, 
1985,  of  unsecured  installment 
promissory  notes  ("Notes")  and/or 
common  stock.  Columbia  Kentucky  will 
issue  $800  of  common  stock.  The  Notes 
will  be  issued  by  the  Subsidiaries  in  the 
following  amounts  in  millions 
aggregating  $98,700,000.  Columbia 
Kentucky— $1,900;  Columbia  Ohio— 
$11,200;  Columbia  Maryland— $600; 
Columbia  New  York— $2,000;  Columbia 
Pennsylvania — $5,800;  Columbia 
Virginia— $1,000;  Columbia 
Transmission — $55,000;  Development 
Canada — $18,100;  Commonwealth 
Propane — $800;  Commonwealth 
Services— $1,500;  Service — $800.  The 
interest  rate  will  equal  Columbia's  cost 
of  money  on  its  most  recent  sale  of  long- 
term  debt  or  preferred  stock.  The  Notes 
are  payable  in  15  equal  annual 
installments  on  January  31  from  1987 
through  2001,  except  for  interest  on 
Development  Canada  Notes,  which  will 
be  paid  to  the  extent  that  they  reduce 
U.S.  consolidated  income  tax  liability. 

The  Subsidiaries  short-term 
requirements  are  estimated  to  be 


$946,300,000,  to  be  funded  first  from  the 
Intrasystem  Money  Pool,  and  then  from 
borrowings  from  Columbia  funded  by 
Commission  approved  sales  of 
commercial  paper.  Advances  are  limited 
as  follows,  in  millions:  Columbia 
Kentucky— $40,000:  Columbia  Ohio— 
$300,000;  Columbia  Maryland— $2,800; 
Columbia  New  York— $11,500;  Columbia 
Pennsylvania— $74,500;  Columbia 
Virginia— $11,000;  Columbia 
Transmission— $450,000;  Development— 
$10,000;  Development  Canada— $3,90a 
Commonwealth  Propane — $2,500; 
Commonwealth  Services — $7,600; 
Conunonwealth  Pipeline — $14,000; 
Hydrocarbon— $5,500;  Inland  —$5,000; 
Coal  Gasification— $5,000;  Service — 
$3,000.  The  funds  will  be  advanced, 
repaid  and  reborrowed  as  needed  for 
periods  not  exceeding  one  year.  The 
cost  to  the  subsidiaries  on  all  advances 
will  be  the  composite  weighted  average 
daily  cost  or  yield  to  Columbia  for  its 
external  short-term  money  market 
transactions  or  The  Wall  Street 
fournal's  daily  30-day  commercial  paper 
note  rate.  The  Money  Pool  will  be 
operated  through  1985  as  last  ordered  by 
this  Commission.  (HCAR  No.  23188, 
December  29, 1983). 

Columbia's  1985  External  Short-Term 
Financing  Program  will  involve  either 
commercial  paper  or  bank  loans  not 
exceeding  $525  million  or  27%  of  secured 
debt  extending  and  reducing  the 
exemption  from  6(a)  of  the  Act  as 
provided  by  6(b].  Columbia  proposes  to 
issue  and  sell  conunercial  paper  in  the 
form  of  unsecured  notes  to  one  or  more 
commercial  paper  dealers  with  a  right  to 
repurchase  and  resell,  and  continue  to 
do  so  as  long  as  the  effective  rate  on 
such  commercial  paper  is  less  than  the 
elective  interest  cost  on  bank 
borrowings,  except  that  in  order  to 
obtain  greater  flexibility,  commercial 
paper  may  be  issued  with  an  effective 
interest  cost  in  excess  of  the  effective 
interest  cost  on  bank  borrowings  if  the 
paper  has  a  maturity  of  not  more  than  60 
days  from  the  date  of  issue.  Commercial 
paper  will  be  issued  in  denominations  of 
not  less  than  $50,000  nor  more  than  $5 
million,  and  will  be  reoffered  by  the 
dealer(s)  in  non-public  o^erings.  The 
commercial  paper  will  be  sold  to  the 
dealer(s)  at  the  then  prevailing  discount 
rate  for  similar  commercial  paper,  and 
will  not  be  prepayable.  The  dealer(s) 
may  reoffer  the  paper  at  a  discount  rate 
of  up  to  V4  of  1%  per  annum  less  than  the 
rate  borne  by  Columbia  as  issuer. 

Columbia  currently  has  $525  million  of 
confirmed  bank  lines  of  credit  and 
intends  to  maintain  that  amount  (HCAR 
No.  23188,  December  29. 1983).  In  no 
event  will  the  proposed  commercial 
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paper  and/or  short-term  bank 
borrowings  exceed  an  aggregate  amount 
at  any  one  time  outstanding  of  $525 
miUion.  Any  borrowings  under  these 
lines  of  credit  will  be  repaid  within  nine 
months  from  the  date  of  issuance  of  the 
respective  notes.  Columbia  will  have  the 
right  to  prepay  bank  borrowings,  in 
whole  or  in  part  without  penalty.  Bank 
borrowings  will  result  in  borrowing 
costs  not  more  than  the  prime  rate,  in 
effect  from  time  to  time  at  each  lending 
bank,  adjusted  for  the  effect  of 
compensating  balances  or  fees  in  lieu 
thereof.  Assuming  a  fee  of  V*%  in  lieu  of 
compensating  balances,  and  prime  rate 
of  12%,  the  effective  cost  would  be 

i2y4%. 

The  proposal  and  amendments  thereto 
are  available  for  public  inspection 
through  the  Commission's  Office  of 
Public  Reference.  Interested  persons 
wishing  to  comment  or  request  a  hearing 
should  submit  their  views  in  writing  by 
December  28, 1964.  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  D.C  20549,  and  serve  a 
copy  on  the  applicants  at  the  addresses 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  diat  are  disputed.  A  person 
«vfao  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  proposal,  as 
filed  or  as  amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulatioa  pursuant  to  dele);ated 
authority. 

Shirlay  E.  HoOs; 

Acting  Secretary. 

(FR  Doc  M-3iai6  rUwl  12-A-M:  fttf  ami 
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ConsoNdated  Natural  Gas  Co.; 
Proposal  for  the  Temporary 
Prspayinsnt  by  Subsidiary  Companies 
of  Long-Torm  Notss  Owned  by  the 
Parent  Company 

.November  30.  1964. 

In  the  matter  of  Consolidated  Natural  Gas 
Co„  100  Broadway.  New  York,  New  York 
10005.  and  Consolidated  System  tNG  Co.. 
Cooaolidated  Gas  Transmission  Corp.,  Hope 
Gas,  Inc.  445  West  Main  Sireei,  Clarksburg. 
West  Virginia  26301.  and  CNG  Producing  Co.. 
Suite  3100.  One  Canal  Place.  New  Orleans, 
touisiana  70130.  and  The  East  Ohio  Gas  Co.. 
the  River  Gas  Co.  1717  East  Ninth  Street. 
Cleveland.  Ohio  44114.  and  The  Peoples 
Natural  Gas  Co..  Two  Gateway  Center. 
Pittsburgh.  Pennsylvania  15222.  and  West 


Ohio  Gas  Ca.  504  Cokmial  Building.  Lima. 
OhioS4802. 

Consolidated  Natural  Gas  Company 
("Consolidated"),  a  registered  holding 
company,  and  its  subsidiary  companies. 
Consolidated  System  LNG  Company, 
CNG  Producing  Company,  Consolidated 
Gas  Transmission  Corporation,  Hope 
Gas,  Inc..  The  East  Ohio  Gas  Company, 
The  Peoples  Natural  Gas  Company,  The 
River  Gas  Company,  and  West  Ohio 
Gas  Company  ("Subsidiary 
Companies"),  have  proposed  a 
transaction  subject  to  sections  6,  7, 9, 10. 
and  12  of  the  Public  Utility  Holding 
Company  Act  of  1935  and  Rules  42(b)(2), 
45,  and  50(a)(3)  thereimder. 

The  Subsidiary  Companies  propose  to 
prepay  temporarily,  from  time  to  time 
prior  to  December  31, 1986,  from  excess 
cash  funds,  an  amount  not  to  exceed  the 
aggregate  amounts  of  their  outstanding 
long-term  nonnegotiable  notes  held  by 
Consolidated,  or,  with  respect  to  state 
regulated  companies,  the  amotmt 
authorized  by  their  respective  state 
regulatory  commission  having 
jurisdiction.  The  long-term  notes 
temporarily  prepaid  by  an  individual 
subsidiary  tvill  be  those  bearing  the 
highest  interest  rate  outstanding  at  the 
time  of  each  prepayment.  Prepayments 
will  be  evidenced  by  letter,  and  the 
notes  will  not  be  altered.  Interest  on 
such  notes  will  cease  upon  prepayment 
and  start  again  upon  reinstatement.  As 
funds  are  thereafter  required  by  such 
subsidiary  for  corporate  purposes, 
including  construction,  it  is  proposed 
that  advances  be  made  on  open  account 
to  the  subsidiary  by  Consolidated  in  en 
aggregate  amotmt  not  to  exceed  the 
amount  of  long-term  notes  previously 
prepaid,  less  any  current  maturities 
applicable  to  notes  which  have  mattired 
subsequent  to  the  prepayment  dates. 

The  open  account  advances  will  bear 
interest  during  1985  and  1986  at  the 
same  rate  or  rates  as  borne  by  the 
equivalent  principal  amoimt  of  the  notes 
previously  prepaid  by  such  subsidiary 
but  in  reverse  order  to  that  of  the 
prepayments,  i.e..  from  the  lowest  rate 
on  the  notes  previously  prepaid  to  the 
highest  rate.  Interest  on  the  open 
account  advances  will  commence  on  the 
date  of  the  advance  and  will  become 
due  on  June  30  and  December  31,  of  each 
year,  and/or  on  the  date  such  advances 
are  repaid  by  the  reinstatement  of  the 
prepaid  notes. 

It  is  proposed  that  open  account 
advances  to  a  subsidiary  be  increased 
or  decreased  from  time  to  time  in 
accordance  with  variations  in  the  cash 
fiow  of  the  subsidiary.  However,  at  no 
time  will  the  advances  outstanding  be  in 
excess  of  the  notes  prepaid. 


At  such  time  as  the  open  account 
advances  equal  the  aggregate  amoimt  of 
the  prepaid  notes,  or  in  any  event  not 
later  than  December  31. 1986,  the  notes 
prepaid  by  a  subsidiary  will  be 
reinstated  in  repayment  of  the  related 
outstanding  open  aocount  advances 
made  to  the  subsidiary  by  ConsoUdated. 
However,  if  the  aggregate  of  the  notes 
prepaid  exceeds  such  advances  at  the 
end  of  1986,  Consolidated  proposes  to 
make  cash  repayment  of  the  differences 
in  order  to  effect  reinstatement  of  the 
prepaid  notes  in  full. 

No  financing  of  any  subsidiary  which 
may  be  presently  or  subsequently 
authorized  by  this  Commission  in 
connection  with  the  construction  or  gas 
storage  programs  of  any  such  subsidiary 
will  be  consummated  until  such  time  as 
advances  have  been  made  in  amoimt 
equal  to  the  amount  of  notes  prepaid. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  26. 1964.  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis, 

Acting  Secretary. 

|FR  Doc.  84-31SGe  KIM  12-«-»«:  8:45  im] 
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I  Release  No.  14263;  112—5956] 

Deutsche  Bank  AG,  Deutschs  Bank 
Financial  Inc;  Application  for  Order 
Exempting  Applicants 

November  30. 1984. 

Notice  is  hereby  given  that  Deutsche 
Bank  AG  (the  "Bank"),  a  West  German 
bank,  and  Deutsche  Bank  Financial  Inc. 
("DBFI"),  a  Delaware  corporation 
("Applicants"),  c/o  Barry  L  Dastin, 
Esquire,  White  ft  Case,  1155  Avenue  of 
the  Americas,  New  York,  New  York, 
10036,  filed  an  application  on  October  4. 
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1984.  for  aa  order  of  the  Commission, 
pursuant  to  section  e(c]  of  the 
Investment  Company  Act  of  1940  (the 
"Act"),  exempting  Applicants  from  all 
provisions  of  the  Act  All  interested 
persons  are  referred  to  the  application 
oo  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicants  state  that  the  Bank  was 
foraied  to  conduct  banking  business  of 
all  kinds  but  especially  to  promote  and 
facilitate  trade  relations  with  other 
European  countries  and  overseas 
markets.  Applicants  state  that  the  Bank 
is  the  largest  privately  owned  bank  in 
the  Federal  Republic  of  Germany. 
Applicants  state  further  that  on 
December  31, 1963,  the  Bank  had  total 
assets  of  $i3JA2JMjOOO.  According  to 
the  application,  the  Bank  is  extensively 
regulated  by  the  Federal  Republic  of 
Germany.  Regulatory  supervision  is 
exercised  by  the  Federal  Banking 
Supervisory  Office  in  Berlin,  which  is  an 
independent  federal  office  directly 
subordinated  to  the  Federal  Ministry  of 
Finance  given  regulatory  authority 
under  the  Banking  Act  of  1961,  as 
amended.  The  Bank  proposes  to  issue 
commercial  paper  in  the  United  States 
directly  and/or  obtain  loans  from  the 
issuance  of  commercial  paper  by  DBFI. 

Applicants  state  that  DBFI's  sole 
business  will  consist  of  issuing  and 
selling  its  commercial  paper  notes  and 
loaning  the  net  proceeds  of  sale  thereof 
to  the  Bank  (the  "Loans").  Applicants 
state  that  all  of  DBFI's  outstanding 
capital  stock,  when  issued,  will  be 
owned  by  the  Bank.  DBFI  represents 
that  there  has  been  and,  in  the  future, 
there  will  be,  no  public  offering  of 
DBFI's  capital  stock  or  of  any  other 
equity  security  of  DBFI.  Applicants  state 
further  that  substantially  ail  of  DBFI's 
assets  will  consist  of  DBFI's  right  to 
receive  repayments  from  the  Bank  of 
indebtedness  of  the  Bank  arising  by 
reason  of  the  Loans.  Applicants  intend 
to  limit  the  commercial  paper  program 
of  the  Bank  and  DBFI  to  a  maximum 
face  amount  of  commercial  paper  notes 
(the  "Notes")  outstanding  of 
$750.00a000.  DBFI  will  issue  and  sell 
commercial  paper  because  certain 
institutional  purchasers  of  commercial 
paper  in  the  United  States  may  have  a 
policy  of  limiting  their  purchases  of  debt 
obligations  to  those  of  domestic  issuers. 

The  Notes  will  be  issued  in  minimum 
denominations  of  $100,000  and  the  other 
terms,  including  maturity  and  manner  of 
offering,  will  be  such  as  to  qualify  the 
Notes  for  the  exemption  from 
registration  under  the  Securities  Act  of 
1933  (the  "1933  Act ")  provided  by 


section  3(a)(3]  or  section  4(2)  thereof. 
Accordingly,  neither  DBFI  nor  the  Bank 
will  be  required  to  register  the  Notes 
under  the  1933  Act  Neither  DBFI  nor  the 
Bank  wrill  issue  and  sell  Notes  nntil 
having  received  an  opinion  of  special 
United  States  counsel  that  tmder  the 
circumstances  of  the  propoeed  offering, 
the  Notes  would  be  entitled  to  such 
exemption.  The  Bank  does  not  request 
Commission  review  or  approval  of 
counsel's  opinion  regarding  the 
availability  of  an  exemption  under 
section  3(a)(3)  or  section  4(2)  of  the  1933 
Act  It  is  stated  that  neither  the  Bank  nor 
DBFI  is  subject  to  the  reporting 
requirements  of  the  Securities  Exchange 
Act  of  1934  and  neither  will  become 
subject  to  such  requirements  in 
connection  with  the  issuance  and  sale  of 
the  Notes. 

Applicants  represent  that  prior  to 
issuance,  the  Notes  will  have  received 
one  of  the  three  highest  investment 
grade  ratings  from  at  least  one 
nationally  recognized  statistical  rating 
organization  and  that  their  United  States 
counsel  will  have  certified  that  such 
rating  has  been  received,  provided, 
however,  that  no  such  rating  will  be 
required  if  in  the  opinion  of  United 
States  counsel  for  Applicants,  such 
counsel  having  considered  for  the 
purpose  thereof  the  doctrine  of 
"integration"  referred  to  in  Rule  502 
under  the  1933  Act  and  various  releases 
and  no-action  letters  made  public  by  the 
Commission,  and  exemption  from 
registration  is  available  respecting  such 
issue  under  section  4(2)  of  the  1933  Act 

The  Notes  will  be  issued  and  sold  by 
AppUcants  either  directly  or  through  one 
or  more  commercial  paper  dealers  in  the 
United  States.  The  Notes  will  not  be 
advertised  or  otherwise  offered  for  sale 
to  the  general  public,  but  instead  will  be 
sold  to  institutional  investors  and  other 
entities  and  individuals  who  normally 
purchase  commercial  paper.  Applicants 
undertake  to  ensure  that  there  will  be 
provided  to  each  offeree  who  has 
iixdicated  an  interest  in  Applicant's 
securities,  prior  to  any  sale  of  Notes  to 
such  offeree,  a  memorandum  which  (1) 
describes  the  business  of  the  Bank 
together  with,  in  the  case  of  Notes 
issued  by  DBFL  the  business  of  DBFL  (2) 
contains  the  most  recent  publicly 
available  fiscal  year-end  balance  sheet 
and  income  statement  of  the  Bank, 
audited  in  the  maimer  customary  for 
German  banks,  and  (3)  describes  the 
material  differences,  if  any,  between  the 
accounting  principles  applied  by  the 
Bank  in  the  preparation  of  such  financial 
statements  and  generally  accepted 
accounting  principles  applied  by  banks 
in  the  United  States.  The  memorandum 


will  be  at  least  as  comprehensive  as 
those  customarily  used  in  commeroial 
paper  offerings  in  the  United  States,  and 
such  memorandum  will  be  updated 
periodically  to  reflect  material  changes 
in  the  Bank's  financial  status  to  the 
extent  not  previously  reflected  in  the 
memorandum  or  financial  statements. 

If  DBFI  issues  Notes,  the  Bank  will 
support  the  Notes  by  means  of  an 
unconditional  guarantee  or 
unconditional,  irrevocable  letter  of 
credit.  Applicants  state  that  the  Bank's 
obligatitms  in  respect  of  its  direct 
liability  to  holders  of  Notes  and  its 
liabilities  to  DBFI  mhU  rank  pari  passu 
with  all  deposit  liabilities  and  other 
unsecured,  unsubordinated 
indebtedness  of  the  Bank  and  superior 
to  any  subordinated  indebtedness  of  the 
Bank  and  to  claims  of  holders  of  the 
Bank's  capital  stock. 

Applicants  state  that  the  Bank  will 
expressly  accept  the  jurisdiction  of  any 
State  or  Federal  court  in  the  City  of  New 
York,  and  will  authorize  any  agent  in  the 
City  of  New  York  to  accept  service  of 
process,  in  any  action  based  upon  (1) 
the  Notes  issued  or  guaranteed  by  the 
Bank  or  (2)  the  Bank's  obligations  to 
DBFI.  Such  consent  to  jurisdiction  and 
such  appointment  of  an  authorized  agent 
to  accept  service  of  process  will  be 
irrevocable  until  all  amounts  due  and  to 
become  due  in  respect  of  the  Notes  have 
been  paid  by  Applicants. 

Applicants  may,  from  time  to  time, 
offer  debt  securities  other  than  the 
Notes  for  sale  in  the  United  States.  The 
piroceeds  of  any  such  debt  securities 
would,  in  the  case  of  debt  securities  of 
DBFL  be  loaned  or  advanced  to  the 
Bank.  Applicants  state  that  the 
obligations  of  DBFI  in  respect  of  any 
such  debt  securities  issued  by  DBFI  will 
be  supported  by  the  Bank's 
unconditional  guarantee  or 
unconditional  irrevocable  letter  of 
credit  Applicants  undertake  that,  prior 
to  issuance,  any  future  issue  of  the 
Bank's  or  DBFI's  debt  securities  other 
than  the  Notes  will  have  received  one  of 
the  three  highest  investment  grade 
ratings  from  at  least  one  nationally 
recognized  statistical  rating  organization 
and  that  Applicants'  United  States 
coimsel  will  have  certified  that  sudi 
rating  was  received.  However,  no  such 
rating  will  be  required  respecting  debt 
securities  other  than  the  Notes  if,  in  the 
opinion  of  United  States  counsel  to 
Applicants,  such  counsel  having  taken 
into  account  for  the  purpose  thereof  the 
doctrine  of  "integration"  referred  to  in 
Rule  502  under  the  1933  Act  and  various 
releases  and  no-action  letters  made 
public  by  the  Commission,  an  exemption 
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from  registration  is  available  for  the 
issue  under  section  4(2)  of  the  1933  Act. 

Applicants  undertake  that  neither  of 
them  will  issue  or  sell  in  the  future  any 
of  their  debt  securities  in  the  United 
States  without  having  received  an 
opinion  of  United  States  counsel  or  a 
"no-action"  letter  issued  by  the  staff  of 
the  Commission  to  the  effect  that  the 
proposed  offering  is  in  compliance  with, 
or  entitled  to  exemption  from,  the 
registration  requirements  of  the  1933 
Act.  Applicants  also  undertake  that  any 
such  future  offering  will  be  affected  on 
the  basis  of  disclosure  documents 
appropriate  for  such  registration  or 
exemption.  Applicants  represent  that 
such  disclosure  documents  will  not  be 
less  comprehensive  than  is  customary 
for  United  States  offerings  of  similar 
debt  secruities.  Applicants  undertake  to 
ensure  that  such  disclosure  documents 
will  be  provided  to  each  offeree 
indicating  an  interest  in  the  Bank's  or 
DBFI's  securities  then  being  offered, 
prior  to  any  sale  of  such  securities  to 
such  offeree,  except  that  in  the  case  of 
an  offering  made  pursuant  to  a 
registration  statement  under  the  1933 
Act.  such  disclosure  documents  will  be 
provided  to  such  persons  and  in  such 
manner  as  may  be  required  by  the  1933 
Act  Applicants  consent  to  any  order 
granting  the  relief  requested  being 
conditioned  upon  Applicants' 
compliance  with  the  foregoing 
undertaking  regarding  disclosure 
documents. 

Applicants  state  that  the  Bank  will,  in 
connection  with  any  future  offering  of  its 
debt  securities  in  the  United  States  and 
in  connection  with  any  future  offering  of 
DBFI's  debt  securities  in  the  United 
States,  appoint  an  agent  to  accept 
service  of  process  in  any  suit,  action  or 
proceeding  brought  against  the  Bank  on 
its  obligation  under  its  guarantee  of 
DBFTs  debt  securities.  Applicants  will 
expressly  consent  to  the  jurisdiction  of 
any  State  or  Federal  court  located  in  the 
City  and  State  of  New  York  respecting 
any  such  suit,  action  or  proceeding.  Such 
appointment  of  an  agent  for  service  of 
process  and  such  consent  to  jurisdiction 
will  be  irrevocable  until  all  amounts  due 
and  to  become  due  respecting  such 
issuance  of  debt  securities  have  been 
paid. 

According  to  the  application. 
Applicants  are  not  the  types  of  entities 
intended  to  be  regulated  by  the  Act  and 
would  be  precluded  from  selling 
securities  in  the  United  States  were  they 
required  to  register  as  investment 
companies  and  comply  with  the  Act. 
Applicants  state  that  the  rationale  for 
exempting  the  Bank  applies  equally  to 
DBFI  because  of  Applicants'  close 


relationship  and  because  the  obligations 
of  DBFI  will  in  effect  be  obligations  of 
the  Bank,  since  DBFI's  sole  business  is 
financing  the  operations  of  the  Bank. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  26, 1984,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest,  the  reasons  for  the  request,  and 
the  specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate]  shall  be  filed  with  the 
request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Conunission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  ot 
delegated  authority. 
Shirley  E.  HoUis. 
Acting  Secretary. 
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Inter-Ctty  Gas  Corp.,  at  aL,  Application 
To  Acquirs  Public  Utility  Companias 
and  Raquast  for  Exemption 

Novemt>er  30, 1984.  ' 

In  the  matter  of  Inter-City  Gas  Corp.,  Suite 
1800,  444  St.  Mary  Avenue,  Winnipeg. 
Manitoba.  Canada,  and  Northern  and  Central 
Gas  Corp..  Ltd.  246  Yorkland  Boulevard, 
North  York.  Ontario,  Canada,  and  Greater 
Winnipeg  Gas  Co.,  285  Notre  Dame  Avenue. 
Winnipeg.  Manitoba,  Canada,  and  Le  Gaz 
Provincial  du  Nord  de  Quebec.  Ltee.,  245 
Yorkland  Boulevard,  North  York,  Ontario. 
Canada. 

Inter-City  Gas  Company  ("Inter- 
City"),  an  exempt  holding  company,  and 
Northern  and  Central  Gas  Corporation 
Limited  ("N&C")  and  its  subsidiaries 
Greater  Winnipeg  Gas  Company 
("Greater  Winnipeg")  and  Le  Gaz 
Provincial  du  Nord  de  Quebec  Ltee.  ("Le 
Gaz"),  have  filed  a  joint  application  with 
this  Commission  pursuant  to  section 
3(b).  9(a)(2)  and  10  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rules  10  and  11(a)  promulgated 
thereunder. 

Inter-City,  a  Canadian  corporation,  is 
a  "gas  utility  company",  as  defined  in 
section  2(a)(4)  of  the  Act.  It  distributes 
natural  gas,  at  retail,  in  39  Northern 
Minnesota  communities  and  throughout 


Canada.  In  addition,  it  is  a  "holding 
company"  pursuant  to  section  2(a)(7)  of 
the  Act  because  it  owns  wholly  and/or 
in  part  directly  and  indirectly 
subsidiaries  engaged  in  the  retail 
distribution  of  natural  gas  in  Canada. 
Inter-City  is  also  engaged  in,  inter  alia, 
the  exploration,  development  and 
production  of  crude  oil,  natural  gas  and 
natural  gas  liquids  and  the  operation  of 
a  natural  gas  processing  plant  the 
distribution  of  propane,  gasoline  and 
related  products  and  the  manufacture 
and  distribution  of  industrial  gases;  the 
transmission  of  natural  gas;  the 
distribution  of  electricity;  and  the 
manufacture  and  distribution  of  heating 
and  air  conditioning  equipment  and 
related  products  and  the  fabrication  of 
large  diameter  and  corrugated  steel 
pipe.  For  the  year  ended  December  31, 
1983,  Inter-City  reported  consolidated 
operating  revenues  of  $657,150,00,  of 
which  $202,611,000  were  derived  from  its 
natural  gas,  electricity  and  pipeline 
operations.  At  that  date,  Inter-City 
reported  consolidated  assets  of 
$814,491,000. 

By  order  dated  July  22, 1967  (HCAR 
No.  16121)  the  Commission  granted  an 
application  by  Inter-City  Gas  Utilities 
Ltd.,  a  wholly-owned  public  utility 
subsidiary  of  Inter-City,  for  an 
exemption  from  all  provisions  of  the  Act 
pursuant  to  section  3(b).  By  order  dated 
December  8. 1977  (HCAR  No.  20306),  the 
Commission  granted  a  similar  Section 
3(b)  application  by  Inter-City  and  six 
public  utility  subsidiaries  of  Canadian 
Hydrocarbons  Limited,  which  Inter-City 
acquired  between  1976  and  1978. 

As  of  October  30, 1984,  Inter-City  and 
its  subsidiaries,  ICG  Resources,  Ltd. 
("Resources")  and  Vigas  Propane,  Ltd. 
("Vigas")  entered  into  an  agreement 
("Acquisition  Agreement")  under  which 
they  will  acquire  from  Norccn  Energy 
Resources  Limited  ("Norcen")  all  of  the 
issued  and  outstanding  common  shares 
of  N&C.  N&C  in  turn  owns  all  of  the 
outstanding  common  stock  of  Le  Gaz 
and  99.8%  of  the  outstanding  common 
stock  of  Greater  Winnipeg.  N&C,  Le  Gaz 
and  Greater  Winnipeg  are  gas  utility 
companies  for  purposes  of  the  Act.  In  its 
current  application,  Inter-City  seeks 
approval  pursuant  to  section  9(a)(2)  and 
10  of  the  Act  with  respect  to  its  direct 
and  indirect  purchase  of  the  securities  of 
N&C,  Le  Gaz,  and  Greater  Winnipeg, 
while  N&C  Le  Gaz  and  Greater 
Winnipeg  seek  exemptions  from 
regulation  under  the  Act  pursuant  to 
section  3(b).  If  such  approval  and 
exemptions  are  granted,  then  Inter-City 
and  all  intermediate  holding  companies 
will  be  exempt  from  the  Act  pursuant  to 
Rule  10. 
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N&C  Le  Gaz  and  Greater  Winnipeg 
are  all  Canadian  corporations.  N&C  is 
engaged  directly,  and  indirectly,  in  the 
distribution  of  natvral  gas  to  residential, 
commercial,  and  industrial  customers  in 
certain  areas  of  Ontario,  Quebec,  and 
Manitoba.  In  addition  to  Greater 
Winnipeg,  which  distributes  natural  gas, 
N&C  has  two  wholly-owned  subsidiaries 
engaged  in  the  transmission  and 
distribution  of  natural  gas:  Le  Gaz  and 
Champion  Pipe  Line  Corporation.  At 
September  30, 1984,  retail  gas 
distribution  customers  totaled  304,424 
and  for  the  twelve  months  ending  that 
date,  154.218  mmcf  of  natural  gas  had 
been  sold  with  gas  revenues  in  the 
amount  of  $724,031,00a  At  December  31. 
1983,  their  net  utility  plant  and  for  the 
twelve  months  ending  December  31, 
1983,  their  gross  utility  revenues,  were 
as  follows: 
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Le  Gaz  has  no  U.S.  common 
shareholders  while  Greater  Winnipeg 
has  86  such  shareholders.  N&C  has  only 
one  common  shareholder,  which  is 
Norcen.  N&C  does  have  outstanding 
three  series  of  preference  shares  of 
which  there  are  4  U.S.  shareholders  of 
the  first  series  and  1  of  the  second 
series. 

Pursuant  to  the  Acquisition 
Agreement  Inter-City  and  Resources 
will  each  acquire  48%  of  N&C  while 
Vigas  will  acquire  the  remaining  4%.  The 
purchase  price  will  be  $240  million,  of 
which  $163  million  will  be  paid  in  cash 
and  the  remaining  $77  million  will  be 
paid  by  the  issuance  of  8%  First 
Preferred  Share  Series  A  ("Series  A 
Shares")  of  Inter-City.  The  Series  A 
Shares  will  pay  a  quarterly  8%  dividend, 
rank  on  a  parity  with  other  First 
Preferred  Shares  and  be  redeemed 
pursuant  to  a  sinking  fund  over  the  8 
year  period  beginning  in  1988.  If  Inter- 
City  should  fail  to  timely  pay  a  dividend 
or  meet  a  sinking  fund  obligation, 
Norcen  will  have  the  right  to  require 
Infer-City  to  redeem  all  or  any  part  of 
Series  A  Shares.  N&C  vrill  pay  its 
normal  $.25  quarteriy  dividend  on 
November  30, 1984,  subject  to 
adjustment  upward  and  downward 
depending  upon  whether  its  retained 
earnings  as  of  E)ecember  31, 1964  are 
above  or  below  a  certain  amount 
calculated  in  accordance  with  the 
Acquisition  Agreement.  In  addition,  a 
demand  7.6%  promissory  note  of  Norcen 


in  the  amount  of  $47.3  million  pajrable  to 
N&C  will  be  restructured  to  call  for 
payment  in  annual  installments  between 
1968  and  1999.  Closing  is  expected  to 
lake  place  no  later  than  December  31. 
1984. 

Inter-City  states  that  U.S.  shareholder 
Interest  in  N&C,  Le  Gaz  and  Greater 
Winnipeg  is  extremely  limited,  both  In 
terms  of  number  of  U.S.  holders  and  the 
number  of  shares  held  and  that  there  is 
no  known  trading  activity  in  their  shares 
in  the  U.S.  Also  that  none  of  them  derive 
any  material  part  of  its  income  directly 
or  indirectly  from  sources  within  the 
U.S.  and  none  of  them  are  public  utility 
companies  operating  in  the  U.S.  Based 
upon  the  foregoing  it  is  contended  that  it 
is  not  necessary  in  the  pviblic  interest  or 
for  the  protection  of  investors  to  subject 
the  applicants  to  the  Act  and  an  order 
under  section  3(b)  exenpting  them  from 
all  of  the  provisions  ot  the  Act  should  be 
granted. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  24. 1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20540, 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Co  omission,  by  the  Office  of  Pubiic 
Utility  ReguLiUon,  pursuant  to  delegated 
authority. 
Shirley  E.  Mollis, 
Acting  Secretary. 
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[Release  No.  23507;  70-7046] 

Nationat  Fuel  Gas  Co.  and  Seneca 
Resources  Corp.;  Proposal  To  Issue 
and  Sen  Common  Stock 

November  30, 1984. 

National  Fuel  Gas  Company 
("National"),  30  Rockfeller  Plaza,  New 
York,  New  York,  10112.  a  registered 
holding  company,  and  its  subsidiary, 
Seneca  Resources  Corporation 
("Seneca"),  10  Lafayette  Square.  Buffalo 
New  York,  14203,  have  proposed  a 


transaction  to  this  Commission  pursuant 
to  fectioQ  6(a),  7,  9(a),  10  and  12  of  the 
Public  Utility  Hokliog  Company  Act  of 
1935  ("Act")  and  Rules  45  and  SO 
thereunder. 

National  proposes  to  issue  and  acD 
prior  to  December  31, 1986.  in  one  or 
more  transactions  pursuant  to  Rule  415 
under  the  Securities  Act  of  1933,  at 
competitive  bidding,  an  aggregate  of  not 
to  exceed  2,000,000  authorized  but 
unissued  shares  of  its  Common  Stock, 
no  par  value  ("Common  Stock"). 
Alternatively,  National  will  attempt  to 
issue  and  sell  all  or  a  portion  of  the 
Common  Stock  through  a  continuous 
offering  shelf  registration  program. 

In  the  event  that  National  issues  and 
sells  all  or  ■  portion  of  the  Common 
Stod«.  through  a  continuous  offering 
shelf  registration  program.  National 
proposes  to  enter  into  one  or  more  Sales 
Agency  Agreements  with  one  or  more 
investment  bankers  ("Agent")  under 
which  the  Agent  will  act  as  National's 
exclusive  agent  for  the  purposes  of 
offering  and  selling  the  Common  Stock 
in  the  usual  course  of  business  at  market 
value,  or  at  a  fixed  price  with  NationaPs 
and  this  Commission's  aprproval. 

The  proceeds  of  the  issuance  will  be 
contributed  to  the  capital  of  Seneca  for 
the  purpose  of  reducing  borrowings  from 
Seneca's  credit  lines.  (HCAR  No.  23427, 
September  20, 1984). 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission't 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  26, 1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549. 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  or  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Commission,  by  the  Office  of  Putilic 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shiriey  E.  HolBs, 
Acting  Secretary. 

|PR  Dae  M-.3I9M  Filed  ia.«-84;  84S  Mtil 
WUJNO  COOC  SOIO-OI-M 


uori  Decause  oi  Applicants  close 


Minnesota  communities  and  throughout       Rule  10. 


)^ 


47950  F^wal  Register  /  Vol.  49.  No.  237  /  Friday.  December  7.  1984  /  Notices 


Na  23511;  70-70S51 


N«w  England  Energy  Inc^  Proposal  To 
Amend  ON  and  Qas  Exploration  and 
Devetopment  Partnership  Agreement 
and  To  Invest  In  Oil  and  Gas 
Exploration 

December  3, 1964. 

New  England  Energy  Incorporated 
("NEEI"),  a  fuel  supply  subsidiary  of 
New  England  Electric  System  ("NEES"), 
a  registered  holding  company,  25 
Research  Drive,  Westborou^, 
Massachusetts,  01581,  has  filed  a 
proposal  with  this  Commission  pursuant 
to  section  9  and  10  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act"). 

NEEI  participates  in  ventures  for 
exploration,  development  and 
production  of  oil  and  gas,  the  conversion 
of  such  production,  and  the  sale  of  fuel 
oil  to  its  affiliate.  New  England  Power 
Company  ("NEF").  Since  1974.  NEEI  has 
participated  in  most  of  its  oil  and  gas 
exploration  and  development  through  its 
partnership  ("Partnership")  with 
Samedan  Oil  Corporation  ("Samedan"). 
a  subsidiary  of  Noble  Affiliates,  Inc. 

NEEI  had  invested  about  $625  million 
in  oil  and  gas  exploration  and 
development  through  September  30, 
1984.  NEEI's  share  of  the  total  proved 
and  probable  reserves  discovered  by  its 
oil  and  gas  ventures  through  that  date 
was  29.5  million  equivalent  barrels. 
Costs  associated  with  these  reserves 
including  capital  costs  and  costs 
associated  with  production,  totalled 
about  $697  million.  NEEI  production  and 
revenue  through  September  30, 1984 
were  about  8.6  million  equivalent 
barrels  and  about  $176  million, 
respectively.  This  production  has 
resulted  in  about  $9  million  of  savings  in 
fuel  costs  for  customers  of  the  NEES 
system.  NEEI  estimates  that  its  1985 
production  will  be  about  3.1  million 
equivalent  barrels.  NEEI  currently  has 
before  the  Commission  an  application 
requesting  authority  to  amend  the  terms 
upon  which  it  sells  fuel  to  NEP  (File  No. 
70-6958). 

Under  the  terms  of  the  NEEI-Samedan 
Partnership  Agreement  ("Partnership 
Agreement"),  each  partner  owns  a  50% 
interest  in  Partnership  property. 
Samedan  normally  places  into  the 
Partnership  100%  of  any  and  all  interests 
which  it  or  any  of  its  affiliates  may 
acquire  in  new  oil  and  gas  leases. 
Subject  to  certain  conditions,  NEEI  may 
elect  to  reduce  this  percentage  for  any 
calendar  year.  NEEI  did  elect  to  reduce 
the  percentage  to  80%  for  prospects 
initiated  in  1984.  giving  NEEI  a  40% 
interest. 

The  Partnership  Agreement  provides 
for  capital  contributions  by  the  partners 


to  be  used  to  pay  the  costs  and  expenses 
of  the  Partnership.  NEEI  pays  a 
disproportionate  share  of  the  costs  of 
exploration  to  compensate  Samedan  for 
its  accumulated  geological  and 
geophysical  work  in  evaluating 
prospects,  as  well  as  for  management 
and  expertise  in  running  the  Partnership 
as  managing  partner.  The  partners  share 
equally  the  development  and  production 
costs  for  successful  prospects.  The 
Partnership  Agreement  assigns  to 
Samedan,  as  managing  partner, 
responsibility  for  selecting  new 
prospects.  The  current  five-year  term  of 
the  Partnership  Agreement  expires  on 
December  31. 1984. 

NEEI  proposes  to  enter  into  an 
Amended  and  Restated  Partnership 
Agreement  ("New  Agreement").  The 
current  agreement  provides  that,  upon 
termination  of  the  Partnership,  each  of 
the  partners  receives  a  50%  interest  in 
each  of  the  partnership  properties.  NEEI 
would  then  be  an  independent 
participant  in  each  property  and  would 
be  responsible  for  looking  after  its  own 
interest  on  each  of  its  properties.  There 
are  a  large  number  of  properties  in  the 
Partnership,  and  NEEI  states  it  lacks  in- 
house  expertise  in  oil  and  gas 
operations.  Therefore,  the  New 
Agreement  provides  for  two  phases  of 
the  Partnership — Phase  I  and  Phase  II. 
During  Phase  I,  NEEI  participates  in 
existing  prospects  and  new  prospect 
initiated  by  Samedan — essentially  the 
way  the  Partnership  operates  now. 
Phase  II  would  come  into  effect  when 
NEEI  elects  not  to  participate  in  any 
further  new  prospects  with  Samedan. 
During  Phase  II,  the  New  Agreement  will 
provide  for  Samedan  to  manage  the 
Partnership's  affairs  on  all  existing 
prospects,  but  will  not  add  any  new 
prospects  to  the  Partnership.  Samedan 
will  be  committed  to  manage  existing 
Partnership  properties  for  at  least  five 
years  following  the  termination  of  Phase 
I.  Thereafter,  Samedan  may  terminate 
upon  one  year's  notice.  As 
compensation  for  this  management, 
NEEI  will  continue  to  pay  a 
disproportionate  share  of  exploration 
costs  for  the  first  three  years  of  Phase  II, 
and  will  pay  a  management  fee  based 
upon  total  Partnership  expenditures 
thereafter.  NEEI  will  have  the  option  to 
terminate  the  Partnership  in  its  entirety, 
including  both  Phase  I  (if  not  previously 
terminated)  and  Phase  II,  upon  sixty 
days'  notice  at  the  end  of  any  calendar 
year.  NEEI  would  than  have  to  take  over 
management  of  its  own  interests. 

The  New  Agreement  provides  that 
Phase  I  of  the  Partnersip,  during  which 
Samedan  would  put  new  prospects  in 
the  Partnership,  would  be  extended  to 
December  31, 1985.  Thereafter.  NEEI 


would  be  able  to  renew  Phase  I  from 
year  to  year  upon  sixty  days'  notice  at 
the  end  of  any  calendar  year  (unless 
Samedan  desires  to  terminate),  subject 
to  prior  approval  of  this  Commission. 
Whenever  Phase  I  is  terminated,  Phase 
II  takes  over. 

To  assure  that  NEEI  may  take  its  full 
share  of  tax  deductions  generated  by  the 
Partnership  the  New  Agreement 
modifies  the  tax  provisions  of  the 
Partnership  Agreement. 

The  New  Agreement  spells  out 
Samedan  responsibility  as  managing 
partner,  giving  them  responsibility  for 
initiation  of  prospects,  exploration  and 
development  of  those  prospects,  and 
marketing  of  production.  NEEI  will 
retain:  (1)  The  abiUty  to  remove  certain 
prospects  from  the  Partnership,  to  be 
exercised  when,  for  financial  or  other 
reasons,  NEEI  wishes  to  take  over 
management  from  Samedan  of  its  share 
in  any  such  prospect;  (2)  the  ability  to 
take  and  market  its  own  share  of 
production;  (3)  the  ability  to  reduce  the 
Partnership's  participation  in  new 
prospects  initiated  by  Samedan  from  the 
maximum  100%  level.  NEEI  may  not 
reduce  the  Partnership's  participation 
below  the  50%  level  without  terminating 
Phase  I  and  going  into  Phase  II. 

For  1985,  NEEI  requests  authority  to 
elect  to  have  the  Partnership  participate 
at  a  50%  level  (thus  giving  NEEI  a  25% 
interest)  in  prospects  initiated  by 
Samedan  in  1985.  Based  on  projected 
exploration  and  development  activities, 
NEEI  estimates,  that  assuming  a  50% 
Partnership  participation  level  in  1985 
prospects  (25%  for  NEEI),  its  share  of 
Partnership  expenses  for  exploration 
purposes  will  be  approximately  $45 
million  in  1985  (of  which  no  more  than 
$25  million  relates  to  prospects  to  be 
initiated  in  1985).  NEEI  estimates,  on  the 
basis  of  Samedan  projections,  that  its 
share  of  expenses  for  development  of 
successful  prospects  will  be 
approximately  $85  million.  In  order  to 
provide  for  contingencies,  such  as 
unanticipated  development 
opportunities,  NEEI  requests  authority 
to  invest  up  to  a  total  of  $150  million  in 
the  Partnership  in  1985.  NEEI's  total 
expenditures  for  1984  are  estimated  to 
be  approximately  $125  million. 

NEEI  proposes  to  finance  its 
investment  in  the  Partnership  through: 
an  increase  in  authorized  bank  loans  (to 
be  the  subject  of  a  future  application): 
deferred  taxes;  additional  investment  by 
NEES  of  up  to  $50  million  (pending  File 
No.  70-6958):  and  amortization  of  its 
investment  through  the  pricing  policy 
authorized  by  Commission  order  dated 
July  19. 1978  (HCAR  No.  206321. 
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The  proposal  and  amendments  thereto 
are  available  for  public  inspection 
through  the  Commission's  Office  of 
Public  Reference.  Interested  persons 
wishing  to  comment  or  request  a  hearing 
should  submit  their  views  in  writing  by 
December  27, 1984,  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  and  serve  a 
copy  on  the  applicant  at  the  address 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  proposal,  as 
filed  or  as  amended,  may  be  authorized. 

For  the  Conunission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis,   ' 
Acting  Secretary. 
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[Reieas*  No.  23506, 70-7036] 

Southwestern  Electric  Power  Co.; 
Proposed  Sale  of  Three  Gas  Turbines 

November  30, 1984. 

Southwestern  Electric  Power 
Company  ("SWEPCO").  an  electric 
utility  subsidiary  of  Central  and  South 
West  Corporation,  a  registered  holding 
company,  P.O.  Box  1106.  Shreveport. 
Louisiana.  71156;  has  filed  a  proposal 
with  this  Commission  pursuant  to 
Section  12(d)  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rule  44  promulgated  thereunder. 

SWEPCO  is  currently  the  owner  of 
three  gas  turbines  maintained  on  a 
standby  basis  at  SWEPCO's  Lone  Star 
Plant  in  Lone  Star.  Texas.  These 
turbines  are  Westinghouse  Model 
W191G,  with  rated  generating  capacity 
of  16,470  kilowatts  each  using  natural 
gas  and  16,070  kilowatts  each  using 
distillate  oil.  SWEPCO  purchased  the 
three  turbines  in  1968  for  $4,397,121.47, 
excluding  the  cost  for  installation. 
Depreciated  book  value  of  the  turbines 
as  of  September  30. 1984,  was  $1,317,570. 

SWEPCO  has  determined  that  these 
turbines  are  not  necessary  for  the 
operation  of  the  Lone  Star  Plant,  and 
they  are  not  presently  in  operation. 
Nevertheless,  these  turbines  require 
substantial  continuing  maintenance 
expenditures.  Therefore.  SWEPCO 
desires  to  sell  these  turbines  and  is 
seeking  interested  non-affiliated  buyers. 


SWEPCO  currently  plans  to  sell  any 
or  all  of  the  turbines  at  a  price  in  cash 
approximating  $500,000  each.  This  sale 
price,  which  is  relatively  close  to  the 
current  book  value  of  such  units,  is 
based  on  SWEPCO's  review  of  current   ; 
market  valuations  for  other  comparable 
equipment.  At  the  time  of  the  proposed 
sale,  market  conditions  may  reflect  a 
higher  or  lower  value  of  such  equipment. 
If  such  is  the  case,  SWEPCO  will  sell  the 
turbines  at  some  higher  or  lower 
negotiated  price.  In  no  case,  however, 
would  the  sale  be  made  at  a  materially 
lower  price  without  further 
authorization  of  this  Commission.  The 
terms  of  the  sale  will  be  "as  is",  "where 
is",  and  no  warranties  will  be  made.  The 
purchaser  will  be  responsible  for  the 
removal  and  shipment  of  the  Turbines. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
wo-iting  by  December  26, 1984.  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549. 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  vdll  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Holiis, 
Acting  Secretory. 

|FR  Doc.  M-319ei  Filed  12-6-84: 8:45  ami 
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[RelesM  No.  23512;  (70-7052)] 

System  Fuels,  Inc.,  et  a1.;  Proposal  by 
Fuel  Procurement  Subsidiary  To  Make 
Borrowings  From  Its  Public-Utility 
Parent  Companies  for  Its  Fuel  Supply 
Programs 

December  4, 1984. 

In  the  matter  of  Systems  Fuels.  Inc..  Noro 
Plaza.  666  Poydras,  New  Orleans.  Lousisiana 
70130;  Arkansas  Power  4  Light  Co..  First 
National  Building,  Little  Rock,  Arkansas 
72203;  Louisiana  Power  *  Light  Co..  142 
Oelaronde  Street,  New  Orleans,  Louisiana 
70174;  Mississippi  Power  *  Light  Co.,  Electric 
Building,  (ackson,  Mississippi  39205;  and  New 
Orleans  Public  Service  Inc.,  317  Bcronne 
Street.  New  Orleans.  Louisiana  70112. 


Systems  Fuels.  Inc.  ("SFI").  a  fuel 
procurement  subsidiary  of  Arkansas 
Power  &  Light  Company  ("AP&L"). 
Louisiana  Power  &  Light  Company 
("LP&L").  Mississippi  Power  ft  Light 
Company  ("MP&L"),  and  New  Orleans 
Public  Service  Inc.  ("NOPSI") 
(collectively  the  "Operating 
Companies"),  each  a  subsidiary  of 
Middle  South  Utilities.  Inc.,  a  registered 
holding  company,  and  the  Operating 
Companies  have  filed  a  proposal  with 
this  Commission  pursuant  to  sections 
6(a).  7.  9(a).  10. 12(b).  and  13  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act")  and  Rules  45.  50.  90.  and  91 
promulgated  thereunder. 

SFI  intends  to  enter  into  a  new  loan 
agreement  with  the  Operating 
Companies  providing  for  borrowings  in 
1985  not  to  exceed  $120  million  from  the 
Operating  Companies  to  be  used  to 
finance,  in  part,  transactions  entered 
into  by  SFI  in  the  ordinary  course  of  its 
fuel  business  during  the  period  January 
1. 1985.  through  December  31. 1985.  In 
accordance  therewith,  SFI  proposes  to 
issue  during  1985,  to  the  Operating 
Companies,  its  notes  maturing  on 
December  31,  2010.  in  an  aggregate 
amount  not  to  exceed  $105,900,000.  and 
the  amount  outstanding  at  December  31. 
1984  under  the  1984  Loan  Agreement 
Currently  this  is  estimated  to  be 
$14,100,000  which  will  be  converted  into  . 
loans  under  the  1985  Loan  Agreement 
Such  borrowings  would  be  in  addition  to 
the  $10  million  of  outstanding 
borrowings  authorized  in  File  Nos.  70- 
5415  and  70-5951  and  $98  million  of 
outstanding  borrowings  authorized  in 
File  No.  70-6097.  The  commitment  of 
each  Operating  Company  is  as  follows: 
AP&L— $39,459,000.  LP&L— $51,741,000. 
MP&L— $18,000,000.  NOPSI— $10,800,000. 

Each  Operating  Company's 
commitment  is  equal  to  the  same 
proportion  of  the  total  commitments  as 
its  kilowatt-hour  sales  for  the  twelve 
months  ended  September  30. 1984.  bear 
to  the  total  kilowatt-hour  sales  of  the 
Operating  Companies  for  that  period. 
Each  note  will  bear  interest  on  the 
unpaid  principal  balance  thereof, 
adjustable  monthly  on  the  first  day  of 
each  month,  at  an  annual  rate  for  such 
month  equal  to  the  annual  rate  of 
interest  borne  on  the  1st  day  of  the 
preceding  month  by  the  short-term  bank 
borrowings  of  the  Operating  Company 
to  which  such  note  shall  have  been 
issued.  If  such  Operating  Company  shall 
not  have  any  short-term  bank 
borrowings  outstanding,  the  prime 
commercial  rate  shall  apply.  The  notes 
will  be  prepayable  at  any  time  in  any 
amount  without  premium  or  penalty. 
Each  prepayment  on  account  of  the 
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unpaid  principal  balance  of  the  notes 
will  be  made  by  SFI  to  the  Operating 
Companies  pro  rata  in  accordance  with 
their  respective  percentage  shares  of  the 
commitments.  The  rights  and  obligations 
of  the  parties  under  the  loan  agreement 
will  be  subject  to  certain  restrictions 
relating  principally  to  the  payment  or 
prepayment  by  SFI  of  its  indebtedness 
to  the  Operating  Companies  during  the 
terms  of  certain  other  agreements. 

SFI  also  requests  that  the  following 
authorization  be  extended  during  1965: 
(1)  That  the  Operating  Companies,  in 
connection  with  transactions  in  the 
6rdinary  course  of  SFI's  business  and 
not  involving  the  issuance  of  a  security, 
assure  any  party  contracting  with  SFI 
that  the  Operating  Companies  will.jn 
accordance  their  respective  shares  of 
ownership  of  the  common  stock  of  SFI, 
take  such  actions  as  may  be  appropriate 
from  time  to  time  to  keep  SFI  in  a  sound 
fmancial  condition  so  that  it  may 
discharge  its  obligations  under  the 
particular  contract;  and  (2)  To  have 
personnel  employed  by  the  other 
companies  in  the  system  perform 
services  to  SFI  at  cost  where  it  is  more 
economical  and  efficient  to  do  so. 

It  is  requested  that  the  companies  be 
authorized  to  file  certificaties  under 
Rule  24  with  respect  to  the  proposed 
transactions  on  a  quarterly  basis. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  27, 1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

ShiHey  E.  Hollis. 

Acting  Secretary: 
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DEPARTMENT  OF  STATE 

IPuMc  Notice  9241 

State  Department  Perfornwncc 
Review  Board  Members 

In  accordance  with  section  4314(c]  (1] 
through  (5)  of  the  Civil  Service  Reform 
Act  of  1978  (Pub.  L.  95-454),  the 
Executive  Resources  Board  of  the 
Department  of  State  has  appointed  the 
following  additional  persons  to  the  State 
Department  Performance  Review  Board 
Register  and  in  so  doing  amends 
accordingly  Department  of  State  Public 
Notice  No.  703  45  6877-6878  (January  30, 
1980).  effective  December  3, 1984. 

Barry  J.  Kefauver.  Executive  Director. 

OES/EX: 
Mary  Beth  West.  Assistant  Legal 

Adviser,  L/EUR: 
C.  Thomas  Thome,  Deputy  Assistant 

Secretary,  INR/AA. 

Dated:  December  1, 1984. 
Alfred  L.  Athertoo,  Jr.. 

Director  General  of  the  Foreign  Servitx  and 
Director  of  Personnel. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements;  Submittals  to  0MB  Nov. 
8-Nov.  29,  1984 

AGENCY:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 

action:  Notice. 

summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation,  during  the  period  Nov 
8-Nov.  29. 1984.  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Chandler  or  Annette  Wilson, 
Information  Requirements  Division.  M- 
34.  Office  of  the  Secretary  of 
Transportation,  400  7th  Street,  SW.. 
Washington.  D.C.  20590.  telephone  (202) 
426-1887.  or  Gary  Waxman  or  Sam 
Fairchild,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Room  3228.  Washington.  DC.  20503. 
(202)  39&-7340. 


SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980. 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  fort  in  that  Act.  In  carrying 
out  its  responsibilities.  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeepmg  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

information  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information4;ollection 
requests  were  submitted  to  OMB  from 
Nov.  8-Nov.  29, 1984: 

DOT  No:  2517 

OMB  No:  2115-0504 

By:  U.S.  Coast  Guard 

Title:  Tank  Vessel  Examination  Letter 
(CG-840S-1  and  -2),  Certificate  of 
Compliance,  Boiler/pv  repairs.  Cargo 
Gear  Records  and  Shipping  Papers 

Forms:  CG-840s-l.  CG-840s-2 

Frequency:  On  occasion 

Respondents:  Owners/operators  of  large 
merchant  vessels  and  all  foreign-flag 
tankers  calling  on  U.S.  ports 

Need/Use:  This  information  collection  is 
needed  to  enable  the  Coast  Guard  to 
fulfill  its  responsibilities  for  maritime 
safety  under  Title  46,  United  States 
Code.  If  these  requirements  were  no 
longer  permitted,  many  items  critical 
to  the  safety  of  personnel,  their 
vessels  and  out  ports,  as  well  as  the 
marine  environment,  would  be 
jeopardized 
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DOT  No:  2518 

OMB  No:  2120-0042 

By:  Federal  Aviation  Administration 

Title:  Aircraft  Registration 

Forms:  AC  8050-1,  8050-2,  8050-4,  805O- 
81,  8050-117 

Fretyiency:  On  occasion 

Respondents:  All  Aircraft  Owners 

Nefed/Use:  The  registration  system 
provides  identification  of  all  civil 
aircraft  in  the  United  States.  The 
registration  record  also  provides 
evidence  of  ownership  which  may  be 
used  in  court  if  there  is  a  controversy 
over  ownership.  The  affected  public  is 
any  aircraft  owner  (individual  or 
business).  Note:  Combines  2120-0042 
and  2120-0029 

DOT  No:  2519 

OMB  No:  2125-0039 

By:  Federal  Highway  Administration 

Title:  Planning  Program  Performance 
Report 

Forms:  None 

Frequency:  Quarterly 

Respondents:  State  highway  agencies 

Need/Use:  For  the  Federal  Highway 
Administration  to  monitor  progress 
made  by  States  toward  achieving  the 
planned  goals  on  highway  programs 

DOT  No:  2520 

OMB  No:  2137-0047 

By:  Materials  Transportation  Bureau 

Title:  Transportation  of  Hazardous 
Liquids  by  Pipeline:  Recordkeeping 
and  Accident  Reporting  (combined 
2137-0031  and  0047). 

Forms:  Liquid  Pipeline  Accident  Report, 
DOT  Form  7000-1 

Frequency:  On  occasion 

Respondents:  Operators  of  interstate 
and  certain  intrastate  pipelines 
transporting  petroleum,  anhydrous 
ammonia,  etc. 

Need/Use:  The  form  is  used  to 
accumulate  data  on  the  frequency  and 
cause  of  accidents  and  to  determine 
the  need  for  new  or  amended  safety 
standards.  The  records  are  kept  to 
assure  compliance  with  safety 
standards  and  are  used  to  investigate 
accidents  involving  spills  or 
explosions. 

DOT  No:  2521 

OMB  No:  2115-0518 

By:  U.S.  Coast  Guard 

Title:  Requirements  for  the  Installation 
and  Use  of  Discharge  Monitoring 
Equipment  on  Tank  Vessels  and  the 
Retention  of  Discharge  Data  (33  CFR 
Part  157) 

Forms:  None 

Frequency:  On  occasion 

Respondents:  Tanker  owners  and 
operators 

Need/Use:  This  information  collection 
requirement  is  needed  to  determine  if 
a  vessel's  construction,  arrangement 
and  equipment  meet  the  regulatory 


requirements  for  oil  discharge  and 
monitoring 

DOT  No:  2522 

OMB  No:  2115-0012 

By:  U.S.  Coast  Guard 

Title:  Application  for  Appointment  as 
Cadet,  U.S.  Coast  Guard  Academy 

Forms:  CG-4151,  CGAD-618,  CGAD- 
634,  CGAD-635 

Frequency:  On  occasion 

Respondents:  Applicants  are  men  and 
women  between  18  and  22  years  of 
age  with  university  preparatory 
qualifications. 

Need/Use:  The  Academy  application 
forms  permit  qualified  individuals, 
from  the  public  at  large,  an 
opportunity  to  compete  for  a  Cadet 
appointment  ot  the  USCG  Academy 

DOT  No:  2523 

OMB  No:  2115-0015 

By:  U.S.  Coast  Guard 

Title:  Masters  Report  of  Seamen 
Shipped  or  Discharged 

Forms:  CG-735T 

Frequency:  On  occasion 

Respondents:  Merchant  Vessel 
operators 

Need/Use:  This  information  collection 
requirement  is  needed  to  ensure  that 
the  master  of  a  vessel  engaged  on  a 
foreign  or  intercoastal  voyage  comply 
with  the  various  safety  standards.  The 
Coast  Guard  also  uses  this 
information  to  ensure  accuracy  of 
employment  records  submitted  on  the 
Certificates  of  Discharge 

DOT  No:  2524 

OMB  No:  New 

By:  U.S.  Coast  Guard 

Title:  Sailing  School  Vessel  Regulations 

Forms:  None 

Frequency:  On  occasion 

Respondents:  Owners/operators  of 
sailing  school  vessels 

Need/Use:  This  requirement  allows  the 
Coast  Guard  to  properly  administer 
and  enforce  the  new  sailing  school 
inspection  program.  The  Coast  Guard 
needs  this  information  collection  to: 
(1)  Determine  if  a  vessel  meets  the 
conditions  to  be  classified  as  a  sailing 
school  vessel;  (2)  ensure  that  the 
owner  or  charterer  has  adequate 
financial  resources  to  protect  persons 
on  board  the  vessel;  (3)  ensure  that 
the  respondents  meet  the  tax-exempt 
law;  (4)  ensure  that  individuals 
understand  that  they  are  in  a  training 
atmosphere  and  are  expected  to  assist 
in  the  operation  of  the  vessel;  and  (5) 
ensure  the  safety  of  the  vessel  and  all 
persons  on  board 

DOT  No:  2525 

OMB  No:  2125-0506 

By:  Federal  Highway  Administration 

Title:  Planning  Program  Financial 
Recordkeeping  and  Status  Report 


Forms:  None 

Frequency:  Quarterly 

Respondents:  State  Highway  Agencies 

Need/Use:  The  status  report  is 
necessary  in  order  for  the  Federal 
Highway  Administration  to  monitor 
and  evaluate  progress  and 
expenditures  by  State  Highway 
Agencies  and  Metropolitan  Planning 
Organizations  in  conducting  approved 
highway  planning  and  research 
activities 

Issued  in  Washington.  D.C.  on  December  3. 
1984. 
)on  H.  Seymour, 

Acting  Assistant  Secretary  for 
Administration. 

im  Doc  84-31953  Filed  12-ft-M:  8:45  un) 
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(Notice  No.  84-19] 

Advisory  Commission  on  the 
Reorganization  of  ttie  Metropolitan 
Wasliington  Airports 

Notice  is  hereby  given  of  the  sixth  and 
seventh  meetings  of  the  Advisory 
Commission  on  the  Reorganization  of 
the  Metropolitan  Washington  Airports, 
an  advisory  committee  reporting  to  the 
Secretary  of  Transportation.  The 
Commission  is  charged  with  developing 
a  plan  for  the  transfer  of  the 
Metropolitan  Washington  Airports. 
Washington  National  and  Dulles 
International,  from  the  federal 
government  to  an  appropriate  state, 
local,  or  interstate  governmental  body. 
Its  charter  was  published  in  the  Federal 
Register  of  June  18, 1984  (49  FR  24967). 

The  sixth  meeting  will  be  held 
Thursday,  December  13  at  10:00  a.m.. 
and  the  seventh  meeting  on  Tuesday.  ~ 
December  18,  both  meetings  in  room 
2230  of  the  Department  of 
Transportation  headquarters  building 
(Nassif  Building),  400  Seventh  Street, 
SW.,  Washington,  D.C. 

Summary  agenda  for  both  meetings: 

I.  Further  discussion  of  alternate 
structures  for  a  new  airport  authority; 
possibility  of  an  interstate  authority; 
and  development  of  a  position  for  the 
report  to  the  Secretary. 

II.  Related  matters,  as  raised  by  the 
members. 

The  meetings  will  be  open  to  the 
public. 

Additional  information  may  be 
obtained  from  the  Commission's  office 
at:  Room  9413,  U.S.  Department  of 
Transportation,  400  Seventh  Street.  SW.. 
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Washington.  D.C.  20590,  or  by  calling 
202-472-7934. 

Issued  al  Washinj^on.  D.C.  on  December  3. 
1984. 

Gregory  Wolfe. 

Executive  Director.  Advisory  Commission  on 
the  Reorganization  of  the  Metropolitan 
Washington  Airports. 

|FR  Doc  M-OIKZ  FiJod  12-6-a4.  fc4S  ami 

MLUNQ  COM  4*ia-*a-« 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Petition  to  Conduct  Defect 
Proceeding 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  to  commence  a 
proceeding  to  determine  whether  to 
issue  an  order  pursuant  to  section  152(b) 
of  the  National  TrafTic  and  Motor 
Vehicle  Safety  Act.  15  U.S.C.  1412(b). 

On  May  15. 1984.  William  M. 
Kazmierczak  of  Alexandria,  Virginia, 
petitioned  for  an  investigation  to 
determine  whether  inherent  braking 
system  delay  in  a  panic  or  spike  stop 
situation  in  1981  Dodge  Diplomat  police 
vehicles  coosititues  a  defect  relating  to 
motor  vehicle  safety.  Petitioner  alleged 
that  the  brake  pedal  is  extremely  hard  to 
depress  when  jabbed  suddenly  in  a 
panic  stop  situation,  and  that  the 
vehicle,  as  a  consequence,  will  continue 
to  move  forward  for  one  or  two  seconds, 
unaffected  by  the  operator's  attempts  to 
stop  the  vehicle. 

Agency  investigation  disclosed  that 
an  identical  brake  power  booster  was 
used  on  the  Ford  E-250  Econoline  van.  A 
search  of  NHTSA's  computerized 
complaint  file  revealed  no  other  similar 
complaints  for  either  vehicle.  Subjective 
test  rides  in  a  number  of  police  vehicles 
of  the  City  of  Alexandria  disclosed  no 
inability  to  achieve  brake  lockup  o^^any 
other  aberrant  brake  behavior. 
Instrumented  brake  tests  of  four  police 
vehicles  were  also  conducted. 

NHTSA  concluded  that  there  was  no 
reasonable  possibility  that  the  order 
requested  would  be  issued  at  the 
conclusion  of  an  investigation,  and 
denied  the  petition  on  September  10. 
1984. 

(Sees.  124.  152.  Pub.  L  93-492.  88  Stat.  1470 
(15  U.S.C  1410a.  1412):  delegations  of 
authority  at  49  CFR  1.50  and  .SOI .81 

Issued:  November  29.  1984 
George  L  Parker, 
Associate  Administrator  for  Enfon-emeni. 

'W.  Itac  M-nqsi  r*ei  1Z-»~M:  fttSaml 
M.UNG  OOOC  4»1»-9»-a 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Insurance  Company  of 
California;  Surety  Companies 
Acceptable  on  Federal  Bonds; 
Liquidation 

Surety  insurance  Company  of 
California,  a  California  corporation, 
formerly  held  a  Certificate  of  Authority" 
as  an  acceptable  surerty  on  Federal 
bonds  and  was  last  listed  as  such  at  48 
FR  30540.  July  1. 1983.  The  company's 
authority  was  terminated  by  the 
Department  of  the  Treasury  effective 
April  3, 1984.  Notice  of  the  termination 
was  published  in  the  Federal  Register  of 
April  9. 1984,  on  page  13948. 

There  is  printed  below  a  copy  of  a 
notice  dated  October  4. 1964,  issued  by 
the  California  Insurance  Department, 
indicating  the  company  is  now  being 
liquidated.  Pleas  note  the  notice 
stipulates  Habilities  are  fixed  as  of 
August  20. 1984  and  that  all  claims 
against  the  company  must  be  filed  on  or 
before  March  5. 1985. 

Government  agencies  involved  in 
Federal  surety  bonding  operations 
where  third  parties  such  a 
subcontractors,  materialmen,  and 
suppliers  may  have  a  claim  against  the 
company  are  requested  to  use  their  best 
efforts  to  notify  such  third  parties  of  the 
liquidation,  assist  them  in  filing  claims, 
inform  them  of  their  priority  status 
based  on  section  3713  of  the  United 
States  Code  and  provide  them  with 
copies  of  the  notice  of  liquidation.  If 
priority  status  is  not  being  granted, 
please  notify  the  Department  of 
Treasury  at  the  address  indicated 
below. 

Government  agencies  should  be 
aware  that,  where  reinsurance  was 
obtained  on  a  bond,  the  reinsuring 
company  may  be  liable  to  the  United 
States  Government  for  the  full  amount 
of  the  reinsurance  or  the  full  amount  of 
the  default,  whichever  is  less. 

Questions  concerning  claims  against 
the  company  may  be  directed  to  the 
Conservation  and  Liquidation  Officer, 
California  Insurance  Department,  at  the 
address  given  in  the  liquidation  notice. 
Copies  of  the  Proof  of  Claim  form  may 
be  obtained  from  the  same  office. 

Questions  concering  this  notice  may 
be  directed  to  the  Surety  Bond  Branch, 
Finance  Division.  Financial 
Management  Ser\'ice  (formerly  Bureau 
of  Government  Financial  Oper.ilions). 
Department  of  the  Treasury, 
Washington,  D.C.  20226.  telephone  (202) 
634-2319.  An  information  notice 
containing  additional  information 


concerning  the  filing  of  claims,  as  well 
as  a  copy  of  the  Proof  of  Claim  form, 
will  be  distributed  by  this  office  to 
Federal  agencies. 

Diited:  November  27. 1984. 

W.  E.  Douglas. 

Commissioner.  Financial  Sfanagement 
Ser\-ice. 

Notice  to  Ml  Former  Bondholders.  Principals, 
Obligees.  Claimants,  Creditors  and 
Shareholders  of  Surety  Insurance  Company 
of  California,  and  to  All  Persons  Having  a 
Claim  Against  Surety  Insurance  Company  of 
California 

1 1  nsurance  Code  Section  1 021 1 

I'his  is  to  advise  you  that  on  August  20. 
1984  the  Superior  Court,  County  of  Orange, 
issued  its  order  appointing  the  Insurance 
Commissioner  of  the  Slate  of  California  as 
Liquidator  of  Surety  Insurance  Company  of 
California. 

Wherefore,  any  and  all  bondholders, 
principals,  obligees,  claimants,  creditors, 
shareltolders  or  persons  having  a  claim  or 
demand  of  any  kind  against  Surety  Insurance 
Company  of  California  are  hereby  notified  to 
file  their  claims  together  with  proper  proof 
thereof  with  Bruce  Banner.  Insurance 
Commissioner  of  the  State  of  California  as 
Liquidator  of  said  Surety  Insurance  Company 
of  California,  Attention  Ronald  G.  Rosen. 
Conservation  and  Liquidation  Officer.  Room 
1401.  800  South  Commonwealth  Avenue.  Los 
Angeles.  CA  90005,  on  or  before  March  5. 
1985 

Any  such  claim  should  be  set  forth  in 
writing  and  under  oath  on  a  form  prescril>pd 
hy  said  liquidi;tor.  indicating: 

(a)  The  particulars  there  of  and  the 
consideration  therefor. 

(h)  Whether  said  claim  is  secured  or 
unsecur«;d  and.  if  secured,  the  nature  and 
amount  of  such  security: 

(c)  The  payments  made  thereon,  if  any: 

(d)  The  sum  claimed  is  justly  owing  from 
such  person  to  the  claimant: 

(«•)  That  there  is  no  offset  to  the  claim; 

in  Such  other  data  or  supporting 
documents  as  the  Commissioner  requirtrs. 

The  rights  of  bondholders,  principals, 
obligees,  claimants,  creditors,  shareholders 
iind  all  other  persons  interested  in  the  assets 
of  said  Surety  Insurance  Company  of 
California,  a  California  corporation,  are  fixed 
as  of  August  20,  1984.  No  claim  arising  out  of 
an  incident  or  accident  occurring  sub.scqueiit 
to  said  date  will  be  approved. 

This  notice  is  published  pursuant  to  the 
(iidvisions  of  Sections  l()::i  and  1022  of  tlii' 
Insurance  Code  for  the  purpose  of  liquidating 
iind  winding  up  the  business  of  Sutelv 
liisiiriin(  e  Company  i»f  California,  a 
('iillfornla  corporation,  and  all  such  p<'isoiis 
.ire  hereliy  warned  that  unless  such  a  (laini  is 
liled  In  the  manner  and  within  the  time  hereii' 
specified,  s.ich  claim  is  im>I  entillt-d  to  filing 
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or  allowing,  and  no  action  may  be 

maintained  thereon. 

Bruce  Bunner, 

Insurance  Commissioner 

Ronald  G.  Rosen, 

Conservation  &  Liquidation  Officer 

DiiectioBS  for  FIKiig  and  Proving  Claims 

VJfooi  of  Claim  must  contain  the  following 
fa«8: 

1.  Signature  of  claimant,  name  and  address 
of  claimant,  printed  or  typewritten.  All 
notices  regarding  claims  and  all  payments  on 
claims,  if  any.  will  be  tent  to  the  address 
shown  on  the  claim  form  unless  written 
instructions  are  given  to  the  contrary. 


2.  A  concise  statement  of  facts  constituting 
the  claim  and  the  total  amount  claimed,  to  be 
written  in  the  space  provided  or  on 
additional  pages  which  you  may  attach  to 
this  claim  form. 

3.  Nature  and  value  of  any  security  held  by 
claimant  for  his  benefit,  including  funds, 
securities,  or  contracts  covering  the  loss. 

The  following  document  sustaining  the 
claim  must  be  submitted  before  the  claim  will 
be  given  consideration: 

1.  Any  contract  on  which  the  claim  is 
based. 

2.  Certified  copy  of  the  judgment  if  claim  is 
based  upon  a  judgment. 

3.  Detailed  invoices  covering  claims  for 
8er\'ice8,  advertising,  supplies,  legal  or 
adjusting  services,  etc.  The  original  contract 


must  be  submitted  with  all  claims  based  upon 
contracts  other  than  insurance  contracts.  If 
such  contract  is  oral,  give  name  of  person 
who  acted  for  the  company. 

4.  Proof  of  authority  must  be  submitted  to 
support  claims  filed  by  Receivers, 
Administrators.  Assignees.  Attorney-in-Fact. 
Agents  and  Guardians. 

Mail  the  completed  Proof  of  Claim  form  to: 
The  Insurance  Commissioner  as  Liquidator. 
600  South  Commonwealth  Avenue.  Room 
1401,  Los  Angeles,  CA  90005. 

The  Liquidator  reserves  the  right  to  require 
such  other  information  as  may  be  deemed 
necessary. 

[PR  Doc  Bt-SMS*  FiM  U-ft-fll  8.-4S  uml 
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1 

FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  9:00  a.m.— December  12. 
1984. 

place:  Hearing  Room  One— 1100  L 
Street.  NW..  Washington.  D.C.  20573. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Activities  of  Ariel  Maritime  Group,  Inc.; 
Interlink  Systems  Incorporated  dba 
Interlink  Lines:  Oasis  Express  Line,  a 
division  of  Charles  Klaus  &  Co.,  Ltd.: 
Javelin  Lines,  a  division  of  Charles  Klaus 
Co..  Ltd.:  Consolidated  Commodities  of 
America,  Inc.:  Merritt  Enterprises  Inc.  dba. 
Cheerio  International;  Joshua  Dean  &  Co. 
and  Liberty  Shipping  International  dba. 
Liberty  Lines. 

2.  Agreements  Nos.  202-010676,  202-010677, 
202-010678  and  202-010679:  Establishment 
of  Four  Conferences  in  tne  United  States — 
Mediterranean  Trades. 

3.  Agreement  No.  202-010669:  United  Slates/ 
Netherlands  Antilles  Ocean  Carriers 
Association. 

4.  Agreement  No.  202-008900-025: 
Modirication  of  the  "8900"  Lines  Rate 
Agreement  with  respect  to  Independent 
Action  and  Service  Contracts. 

5.  Agreement  No.  203-010633:  Flota  Mercante 
Grancolombiana,  S.A.  and  Andino 
Chemical  Shipping  Company,  Inc., 
Agreement  to  Own  Shares  in  a  Corporation 
Transporting  Bulk  Liquid  Cargoes. 

6.  Docket  No.  84-10:  The  Coca-Cola  Export 
Corporation  v.  Peruvian  Amazon  Line — 
Consideration  of  the  record. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Francis  C.  Humey. 
Secretary  (202)  523^5725. 
Francis  C  Humey, 

Secretary. 

IFK  Ooc.  84-32085  Filed  12-5-84:  12.-08  pm| 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

December  12, 1984. 

PLACE.  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  D.C.  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Appointment  of  new  members  to  the 
Consumer  Advisory  Council.  (Tliis  item 
previously  announced  for  a  closed  meeting 
on  December  10, 1984.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  4. 1984. 
William  W.  Wiles. 

Secretary  of  the  Board. 

|FR  Doc  84-32094 Filed  12-4-84:  4:15 pro.) 
MLUNQ  COOC  U1(H>1-1I 


SYNTHETIC  FUELS  CORPORATION 

Meeting  of  the  Board  of  Directors. 

ENTITY:  United  States  Synthetic  Fuels 

Corporation. 

action:  Notice  of  Meeting. 

summary:  Interested  members  of  the 
public  are  invited  to  attend  and  observe 
a  meeting  of  the  Board  of  Directors  of 
the  United  States  Synthetic  Fuels 
Corporation  to  be  held  at  the  time,  date 
and  place  specified  below.  This  public 
announcement  is  made  pursuant  to  the 
open  meeting  requirements  of  section 
116(f)(1)  of  the  Energy  Security  Act  (9 
Stat.  611,  637;  42  U.S.C.  8701.  8712(f)(1) 
and  section  4  of  the  Corporation's 
Statement  of  Policy  on  Public  Access  to 


Board  meetings.  During  the  meeting,  the 
Board  of  ENrectors  will  consider  a 
resolution  to  close  a  portion  of  the 
meeting  pursuant  to  Article  II,  section  4 
of  the  Corporations  By-laws,  section 
116(f)  of  the  said  Act  and  sections  4  and 
5  of  the  said  policy. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Chairman's  Oppening  Remarks 

2.  Acceptance  of  Minutes  of  April  26. 1984 
Board  Meeting 

3.  Review  of  Committees  of  the  Board — 
Appointment  of  Members 

4.  Consideration  of  Proposed  System  of 
Organization 

5.  Election  of  Corporate  Officers 

6.  Consideration  of  Directors'  Financial 
Interests 

7.  Report  on  Comprehensive  Strategy 

8.  Overview  of  Authorized  Letters  of  Intent: 
Procedures  for  Review:  and  Proposed 
Schedule  for  Board  Consideration  of 
Letters  of  Intent 

9.  Overview  of  Active  Solicitations;  and 
Proposed  Schedule  for  Board  Consideration 
of  and  Decisions  on  Active  Solicitations 

a.  Coal- Water  Fuels  Solicitation 

b.  Retroflt  Solicitation 

c.  Fourth  General  Solicitation 

10.  Other  Matters  That  May  Properly  Come 
Before  the  Board 

11.  Resolution  to  Close  Meeting 

Closed  Session 

12.  Review  of  Negotiation  Issues  on  Letter  of 
Intent  Projects 

13.  Discussion  of  Draft  Comprehensive 
Strategy 

TIME  AND  DATE:  9:30  a.m..  December  13, 
1984, 

PLACE:  U.S.  Synthetic  Fuels  Corporation. 
2121  K  Street.  NW.  Room  503. 
Washington,  D.C.  20584. 

PERSON  TO  CONTACT  FOR  MORE 
information:  If  you  have  any  questions 
regarding  this  meeting,  please  contact 
Mr.  Owen  ).  Malone,  Assistant 
Secretary,  at  (202)  822-6341. 

United  States  Synthetic  Fuels  Corporation. 

Leonard  Axelrod, 

Croup  Vice  President-Operations. 

|KR  Doc.  M-32053  Filed  12-5-84:  8:50  aroj 
•ILUNOCOOC  0000-00-M 


Friday 
December  7,  1984 


Part  II 


Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction;  General 
Wage  Determination  Decisions,  Notice 


47958 


Federal  Register  /  Vol.  49,  No.  237  /  Friday,  December  7,  1984  /  Notices 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of-laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a]  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  PR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations,  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83,  48  FR  35736  (1983),  and  6- 
84,  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 


impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
aind  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations. 'Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84,  49  FR  32473  (1989).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 


Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Government  Wage 
Determinations,  Washington,  D.C.  20210. 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U.S.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Decision. 

Modifications  to  General  Wage 
Detennination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


Caiilonw:  CA84-S022 

IAM-4043 

IA84-4011 

1A84-4042 

ONo  OH83-5122 

Ongon  OR84-5020 

Rhoda  Itland:  ni«4-3043 
IMashmgton:  WAS4  5040 
Wisconsin;  WI84-S033 Nov  2.  1964 


0015.1984. 

Jun*  15.  1984. 
Fib  24.  1984. 
Jun*  15.  1984. 
Nov  25.  1983. 
Jun*  22.  1984 
Nov  30.  1984. 
Nov.  16.  1984 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  number  of  the  decisions 
being  superseded. 


GoorgM. 

GA81-1307(GA84-3045) - Oct  30.  1981 

QA81-1305<GA84-3046) Oa 

GAei-1308(GAe4-3047) Oo. 

New  Yorti: 

NY81-3023(NY84-3044) Apr  3.  1981 

NY6O-3054  (NY84-3044) S«pL  5.  1980 

NY80-3054  (NY84-3048) Oa 


Signed  at  Washington.  D.C.  this  30th  day  of 
November  1984. 
lames  L  Valin 
Assistant  Administrator. 
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MODIFrCATIORS   P.    X 


EBOSICR  tIA««-«0«3-IIOD.t5     . 

(49  tti  348Si-jun«  IS,  1M41 


Black  Hawk,    Carro  Gordo, 
Clinton,    D«a  Moinaa, 
Dubuqua,    Johnaon,    Linn,    t 
Polk  Countiaa,    Iowa 

CHAIIC81 

Blactriclaaa 

1 


BrickXayara  t  Stonaaaaona 
Zona  1 

Paintarai      Zone  4 

Structural  Staal    (ovar 
2S  FT. )   and  Sandblaatinq 

PluaOMra  »  Pipafittara 
Zona  4 


$1S.14 
14.90 

12.33 

IS. 00 
IS.CS 


DECISION    iIA84-4011-MOD.»« 
(49  Pk  7M8-^ibcuary  24,  19B4) 

Scott  Oomty,  lot* 

CttAWGEi 

Roofara 


DECISIOH    «IA84-4042-MOD.tl 

"(45  pti  2845S-oune  15,  14fl4i 

WOODBURY  COUNTY,  lOMA 
CHAM3Et 

Elactriciana 


SI. 25  * 
3-3/4% 
2.35  + 
3-3/4% 


2.62 


$14.40 


$13.99 


aaoSIOH  10.  CA84-5022-Hoa. 

—n ' 

■?49  PR  39416  -  Octdur  5, 
1984) 

Alaada,  Alpina,  Mart  or 
Ctuttiaa,  ate.,  Calif- 
ornia 

Change; 
Electric ianat 
Area  1 


IPECISIOW  WO.    RI84-3043    - 

•Mtb.  II 

(48  PR     Hovaaa)er  30, 
.50    1984) 

Statewide,  Rhode  laland 

3-2°      Lnn 
lADO: 

i 


IRONWORKERS 


•mm 

12m, 

lS.7t 

4.70 

CBCISICW  NO 
H5-FR-44l89-Jtewanb«~I 


WI84-S033-M0D  41 


$2.86 


Oianqe! 
Ircnorkcra 


$2.07   * 
3.75% 


OiippeuB,  Eau  Claire  and  twpiii 
CDuntiea,  wiaconain. 


J17.10 


$3.C« 


DtCISIOW  WWaiR  0H83-3122  •  MOO, 
(48  PR  bnii.  •  November  23, 

1983) 
SUtaelda,  Ohio 

Chaatai 
•rlcklajran  &  Stoninooii 
Area  2 
Area  6 
Area  8 
Area  U 
Area  17 
Area  21 
Area  24 
Area  28 
Carpeatara  4  PlladTlvenwnt 
Area  Si 

Carpenter* 

PiledrireiBea 
Area  7t 

Carpeateri 

Pilcdrlveraen 
Area  9i 

PlladrlTiiaeB 
Are*  10 t 

Carpenter! 

PlladrlraiBea 
Are*  16 t 

Carpenter* 
Ilectriclaati 
Are*  I 

Area  2 

Area  S 

Are*  6i 
Elactricluu 

Cable  SpUceta 

Are*  7 1 
Electrician* 

Cable  Splicara 

Area  13 

Area  16 

Area  23i 
Elactriciana 

Cable  Splicer* 


MODiriCATIONS 
♦8  


Hearty 

RlHt 

Prtaft 

$13.03 

(2.37 

13.32 

1.474« 

17.09 

3.27 

16.00 

2.40 

16,09 

2.89 

17.30 

2.30 

1S.71 

2.94 

17.92 

4.97 

14.81 

3.14 

13.46 

3.14 

17.00 

2.675 

17.00 

2.675 

13.15 

yn.       \ 

15.50 

3.70 

15.50 

3.70        1 

17.40 

3.79 

17.28 

3.36+ 

31 

17.25 

2.37* 

31if4 

19.11 

1.764- 

9.7X 

16.35 

4.62>' 

3t 

16.60 

4.624- 

3t 

15.43 

4.3>* 

31 

15.68 

4.3>«- 

31 

18.24 

1.354- 

15.51 

16.10 

l.90f 

31 

18.93 

S.75f 

3.2t 

19.18 

3.75* 

3.21 

P.  2 


Chaote  (Cont'd)i 
IrooKorkar*!* 
Area  li 
Up  to  10  all**  froa  Dnloa 
Hall  In  Aahland,  Kjr. 
10  to  SO  Bile*  froB  Dnite 
Hall  in  Aahland,  Ky. 
SO  Bile*  and  over  froa 
Union  Hall  U  Aahland,  Ky. 
Arae  2i 
Raiaforclac 
Area  3i 
Uithin  IS  nil**  r*dliu  of 
Uc*l  Union  Offic*  *290 
Ouuid*  IS  nil**  radiu*  of 


Hounr 


I  .  rn,^ 


i««N    ^'«' 


$17.33     $4.26 

17.66   i  4.26 

19.62    I  4.26 

15.93   ;  4.27 

I 

I 

16.16   '  4.37 


Local  Onion  Office  «290 

16.31 

4.37 

Area  4 

13.35 

6.76 

Area  6 

16.30 

4.14 

Arae  10 

14.79 

5.63f 

n 

PluBber*!  Steaafltur*  & 

Pipefitter*! 

Area  2 

,    18.35 

3.10 

Area  5 

16.63 

1.2$+ 

m 

Area  9 

17.32 

1.81 

Area  10 

;    18.14 

3.23 

Area  18 

•    17.23 

6.31 

Power  EquiptMnt  Operator*! 

Zone  li     ColiBbian*, 

Mahoni^  4  Tnafaull  Coa.i 

Claaa  1 

17.38 

3.56 

CU**  2 

1    16.59 

3.S6 

Claa*  3 

<    15.83 

3.36 

Claa*  4 

'    13.36 

3.56 

Claaa  5 

'    15.26 

3.56 

Claaa  6 

■    17.65 

3.56 

Una  Con*  true  cioDi 

Are*  3i 

Equipaant  Operator*! 

Lina^m 

;    17.74 

2.31+ 
3.21 

Line  Truck  Driver 

1    10.64 

2.31+ 
3.21 

Groundaen 

{    11.53 

2.31+ 
3.21 

Area  4! 

j 

Cable  Splicir*!  Equipaeat 

Operator*!   Line  Truck 

Drlrer*!  4  Uaeaea 

18.20 

3.80+ 
3W 

Groundaen 

13.20 

3.80+ 

3tt 

D 

CD 

S 
I 


2S 

o 
a 

S 


DBCISION  NUMBCIl  OH83-S122     {CmflAi. 


Cluas*  (Cont'd) I 
LlM  CoMtructloa  (CoBt'd)i 
ATM  Si 

Pola-tflulof  Iquipaait 
Ar««  6 I 
Equlpamt  Oparatorsi 
LlB«a*a  &  Tadmletuu 

CabU  Spllecrai  WcUart 


MODIFICATIONS   P.    3 


ATM    111 

CAU  Splic«Ti|  Iqulpamt 
OparatOTsi  M-nin 

CTeua*Ma|  Truck  Drlvara 
(Utach) 

Traffic  Slpial  Worki 
Unaaaai  Oparator 

Croundaan 

Araa  l«i 
Cabla  Spllcari;  Equip^mt 
Oparatorai   '  Iniiiiii 

Crouatean 

Araa  16 1 

CabU  Splicarai  tqulpMst 
Oparatora  4  Ummo 

Croundaan 

Araa  18 1 

Cabla  Spllearat  liii«Mnt 
Oparatorai     All  Hachaoltad 
Equlpaant 

CroMiirl—B  .  Track  Drivara 


[OECISKW  MUHBER  0H83-J127   (COBt'd^ 


MODIFICATIONS   F.    4 


■MK 

Hottrty 
RltM 


$19.18 
18.93 
12.30 


Araa  20 1 
Cabla  Splicarai  Uaa 

Ipaant  Oparatora 


21.M 

14.09 

18.75 
U.63 

18.24 
10. M 

19.32 
10.  M 

17.S0 
13.87 
10.70 

1«.83 
U.t7 
lO.M 


.85+ 
3W 

.854- 

3» 

.85f 

3W 

.854- 

3*X 


.85+ 
3%X 
.85+ 


.85f 

,85f 


.85+ 

3^r. 

.85+ 

3^1 

.85+ 

HX 

.65+ 
HI 

.85+ 

Vii 

.85+ 
3W 


Changa  (CoBt'd)i 
Lina  Conatsuctioa  (Cant'd)i 
Area  21i 
Cabla  Spllcara 

tqulpaaat  Oparatora  4 

Truck  DrlTara  (Wlach), 
Croundaani  Croundaaa 


jAddi 

I  Footnotai 

;     o.  81  of  (roaa  aarnlnc* 


DECISIOM  WnaiR  0H83-3127  . 

HOD.   *7 
(48  FR  56903  •  OacMbar  23, 

1983) 
AdaM,  Allan,...  Wood  and 

Wyandot  Countlaa,  Oiito 

Chaacai 

Aabaatoa  Workarai 
Araa  3 
Araa  4 
Araa  7 
i   tollataakarat 

Araa  1  14.45 

**••  J  '  20.325 

Araa  5  1  I7.j« 

irlcklayarat  Caulkarai  j 

Claanarsi   Polntarai  & 

SConaauaonat 

Araa  2  15.05 

*»••  *  I  15.42 

Araa  6  17, o» 

•  *»••  9  16.00 

Araa  14 1 
Brlcklajrarai  Caulkarai 
Caaaot  Blocklayarai 
Clcanarai   Polataiai  i 
Stenaaaaons 
Rubbla  Work 
Araa  18 
Araa  21 
Araa  25 


J3.75+ 

n 

3.75+ 

:    n 
3.75+ 

31 


$18.90       $2.89 
,  17.45         3.36 
19.42         4.455 


5.32 

3:58 
.79* 
12X+« 


I  16. 0« 
15.29 
17.50 
15.71 
17.92 


2.37 

1.47+y 

3.27 

2.40 


2.89 
2.89 
2.30 
2.94 
4.97 


Changa  (Cont*d)i 
Carpanurai 
Araa  3 
Araa  12 
C«Mnt  Naaonai 
Araa  6 
Araa  7 
Araa  13 
Clactriclanai 
Araa  1 
Araa  2 

Araa  *i 

Elactrlclaaa 

Cabla  Spllcara 
Araa  12 

Araa  13 
Araa  20 

Araa  21i 

Elactrlclana 

Cabla  Spllcara 

Araa  24 t 
Elactrlclana 
Cabla  Spllcara 
Elavator  Cinatructorat 
Araa  7t 
Elavator  Conatructora 

Halpara 

Nalpara  (Prob.) 
Araa  81 
Elavator  Conatructora 

Nalpan 

Halpara  (Pr«b.) 
Claalarat 
Araa  5 
Araa  8 
lroi«»orfc«rai 
Araa  li 
Up  to  10  ai.  froa  Union  Hall 
In  Aahland,  Ky. 
10  to  50  al.  frea  Union  Hall 
la  Aahland,  Ky. 
Ovar  50  al.  froa  Union  Hall 
la  Aahland,  Ky. 
Araa  2i 
lalttfoTCli* 


16.10 
19.11 


16.33 
16.60 


U.M 
U.U 


n+3.36 
3V2.37 


Chanta  (Cont'd)i 
IrooHorkara  (Coat'd)t 
Araa  3i 
Within  15  ai.  radlua  of 

local  Union  Offloa  #290 
Ckiuida  15  ai.   radlua  of 
Local  Union  Offlca  #290 
Araa  4 
Araa  * 


31+6. 62 
3l+«.62 


Hmjrty 


f.i.>f 


in».i6  'i*.ii 


1.11+t 
2.75 


HarbU  Saturai  Tarraaao 
Workarai  i  TIU  SatUrai 
Araa  2i 
Tlla  Sattara 
Araa  5i 
Narbla  Sattara 
Tarraaao  Workara 
Tila  Satura 
Araa  7 
Araa  9 
Araa  12 
Araa  15 i 
Tarraaao  Uorkars  <  Tlla 
SatUra 
Araa  16 1 
Tarraaao  Workara  4  Tlla 
Satura  | 

Araa  18 1 
Tila  Sattera  j 

Marbla  Satura'  rialaharai      ' 
Tarraaao  Workara*  Flalaharai I 
*  Tila  Satura*  Plaiabarai      1 
Araa  li 
riBlahara  «  Crladara  i 

Harbla  Sandarai   Follabarai I 

Sawyarai  t,  Waxara 
Tarraaao  taaa  Crladara         [ 
(Whila  Oparatinc  >«M 
Crladlac  Nachioa)  I 

Araa  2  I 

Araa  Si  ■ 

Tarraaao  Workara*  Plnlabar^ 
Tarraaao  Crlndara  ! 

Tila  Satura'  rioiahara        ' 
Plladrlvaraani  j 

Araa  5 
Araa  7 

Fipafiturai  Pliaterai  4         ' 
Staaaflturat  , 

Araa  2 
Ana  *  '  I 

Araa  7      . 

Arna  » 


16.31 
13.35 

14.79 


15.03 

16.17 
16.09 
16.00 
U.OO 
16.00 
13.23 


4.J7 
6.76 
8X+ 
5.63 


2.17 

3.25 
3.25 
3.23 

:  1.73 

I  2.40 
2.03 


U.76    2.60 


17.30 
U.M 

16.33 

16.493 


16.73 
14.68 

13.71 
15.55 
13.39 

17.00 
U.Ut 


U.IS 
U.t3 


2.30 
2.94 


17.32 
U.U 


1.60 

3.25 
3.25 
3.25 

2.7U 

Ul 


3.10 
1.U 

i.ai 

3.23 


i 


tOOiriCATIONS  p.  5 


M9DtrtCATI0HS  P.  « 


DtcisioH  Momn  cm3-su7  (coBt'il 


Chai««  (Cont'd)  t 
PluUrarsi 

ATM  } 
ATM    « 

ATM    10 

(aef*rsi 

ATM    } 

ATM    il 

Cif  mltloo,  Daap,  4 
Uatarproof 
SUU,  Til*  4  AabaatM 

ATM    7 

ShMt  Maul  Workartt 

ATM  2 
ATM  7 
ATM   9 

Soft  floor  Layoni 

ATM  11 

Laberorsi 

ATM  12 1 

GTOvy  1 

Oreay  2 

Oronf  3 
Ana  Ui 

Gx««v  1 

Crovp  2 
AToa  17i 

Croof  1 

Greop  2 

ATM  Ul 

Oi«<V  1 
Croup  2 
Crouy  3 
Croup  4 
Una  Coaatructloai 

ATM    3l 

Eqvlpaaat  Oporatorai  Lla 
Una  Truck  Drlvar 


Cabla  Spllcart 


ATM  12i 
Pola  DluiB(  Iqulpaaat 


IKHi 

^■"t* 

(17.09 

53.27 

17.27 

2.46 

17.30 

2.30 

IS.  13 

1.30 

1J.7S 

2.23m 

13.»7 

2.23*a 

16.43 

3.M 

17.4« 

I.194-1 

17.303 

4.443 

20.21 

4.3* 

li.23    . 

4.304* 

14.26 

3.00 

14.46 

3.00 

14.66 

3.00 

ll.«4 

3.00 

U.24 

3.00 

11.94 

3.00 

12.24 

3.00 

13.02 

3.06 

13.17 

3.04 

13.22 

3.04 

13.32 

3.04 

17.74 

3.2Xf 

2.31 

10.64 

i.lX¥ 

2.31 

11.33 

3.2X4- 

2.31 

13.43 

ViU- 

4.23 

13.6« 

3^W- 

4.23 

12.42 

3VM- 

4.23 

17.33 

10^ 

.S3 

Chaac*  (Cont'd) I 
Una  Coutruetlon  (Cont'd  )i 
ATM  20 1 
Cabla  Splleari 
Iqulpaant  Op*.  4  Llntnan 
Truck  Drlvara  (Ulnch) 
Crouadaani  Grc 


Pootnotaai 
s.  2.n  of  unakly  (roaa 

aamlnga 
jr.  n  of  (TMa  aamlnia 
a.  .62SX  of  groaa  a«nln(a 


tM<C 

Hourtv     • 
KMM      I 


rnnf 


:$1«.18 
:  U.93 

I  U.30 


'  3>f3.7S 
3U3.73 

3U3.73 


DECISIOM  WO.  WA84.5040  .  Mod  ♦! 


(49  n  43532  •  Nov.   1«.    1984) 
Statawlda  WaahlD(ton 

CHANCIi 
ILKTKICIANSt 
Aran  li 

Ilactrtelana 

Cabla  SpllMta 
Araa  2t 

tlactrictaaa 

Cabla  Spltcari 
Araa  3i 

Elactrldana 

Cabla  Spllcart 


PKISIOII  WO.  W84-5020     Hod  *7 


(49  n  2S821  -  Jima  22,   1984) 
Sutawlda  Oragon 

CHMjGCi 
ILSCniCIAWSi 
Araa  2i 
tlactrictaaa 
Cabla  Spllcart 
ADDi 
CAKPOITBtSt 
Z«M  Olffarontlali 
(Add  to  kaM  raM) 
Zona  1  -  }0.00 
Zona  2  •     0.6} 
Zona  3  •     1.13 
Zona  3  •     1.70 
ZoM  3  •     2.7) 
Zona  Datcrlptlonti 
Soa  Zona  Datcrlptlont  for 
Laborara,  Powar  l^ulpaaat 
Oparatora,  and  Truck  Drlvar^ 
on  paga  S.     Add  Carpontara 
to  Zona  Datcrlptloo 
haadlag. 


$1S.00 
18.40 

18.76 
19.70 

20.03 
22.03 


18.76 
19.70 


3l-)4.46 
]t'«'2.46 

n+3.61 
3l-*'3.61 

3X+2.34 
3l>2.34 


31+3.41 
31+3.61 


SUPERSEDEAS   DECISION 

STATE:       GEORGIA  COCNTY!      CHATHAM 

DECISION  NUMBER  GA84-3045  DATE:       DATE  OF   PUBLICATION 

Suparaedet  Dacidon  Number   GA81-1307,    datad  October   30,    1981,    46  PR  53926. 
DESCRIPTION  OR  MORK:       HIGHWAY  CONSTRUCTION   PROJECTS    (excluding   tunnell,    building 
structures    in  rest  area  projects,    and  railroad  construction;    bescula,    supension, 
and   spandrel  arch  bridges;    bridges  designed    for  coHMrcial   navigation;    bridges 
involving  sMrina  construction)    and  other  major  bridges) . 


CARPENTERS 

5.87 

CONCRETE   FINISHERS/CEMENT 

MASONS 

«.21 

LABORERS: 

Onskilled 

4.73 

Asphalt  raker 

S.C4 

TRUCK   DRIVERS 

5.t» 

WELDERS:      Receive 

rate 

prescribed  for  craft 
parfoming  operation 
to  which  welding   is 
incidental. 

POWER  EQUIPMENT  OPERATORS 


Asphalt  distributor 
Asphalt  paving  sMchina. 

screed.  4  spresder 
Backhoe 
Bulldoier 

Crane,    derrick,    dragline 
front  end   loader 
Motor  grader/Motor  Patrol 
Paveeiant  Stxiping 

Operator 
Roller 

Unlisted  classifications 
needed  for  work  not   inc- 
luded within  the  scope  of 
the  classifications   listed 
may  be  added  after  award 
only  aa   provided   in   the 
labor   standards  contract 
clauses    (29  CFR,    5.S(a)(l) 
(ID). 


6.09 

7.09 
7.02 
(.15 
6.63 
6.85 
8.03 

S.IO 
«.19 


supERSfscAs  cecisiai 


STME:  

CECISIOI  NO. :     ayS4-3046  CRIEi     OOE  OF  KBLICKTIOH 

Buperaadas  Decision  (katar  aBl-1305,  dated  Oetofaar  30,  1981.  in  4(  Fit  S3927. 
aXMHES:     Appling,  Atkinson,  tmaon.  Bakar,  BalAfin.  Ben  KiU,  Barrion,  Bitt),  Bleckley,  Brantley, 
Brooks.  Brjan,  B\inoch.  Burke.  Butts,  Olhoxi,  Qndan.  Ondl«,  (^xtoll,  C^arlton.  OattahDochsa, 
Clarke,  Oay,  Qiich.  Qoffae,  CDlqultt.  f>>lM*>i«,  CBok  QMStai.  Oawfard,  Crisp,  Daastur,  Codje. 
Oxily,   Coujhsrty,  Early,  Edcls.  EffinghM,     WbhisI,   E\«i«,  Ikyaeta,  Glascock,  Glym,  Qndy, 
Oreana.  Iknoock.  Ihrria,  Haaird.  daray,  Houatan,  Uwin,  Jaapar,  Jeff  Davis,  Jaffaraon.  Jaokuia, 
Johnaon,  JDnaa,  Ijaar,  I^niar,  laurana,  Lee.  Libarcy,  Linooln.  Long,  LoMndes,  Moon,  fterion, 
McOuffia,  tfelntoeh.  Hariwethar,  Millar,  Mitchell,  ttxnoa.  Wmtgoaary,  •torgtn,  Msoogee,  Newton, 
Oconee,  Oglethorpe,  Paach.  Piarca,  Pike.  Pulaaki,  Putnag  Ouitmn.  Mndolph,  Rictaonl,  Ibckikle, 
Schley,  Scravan,  Sonijcla,  SpaldiJig,  StSMft,  Aattar,  TaUst,  lUiafano,  Tattnall,  Taylor, 
Talfair,  Tarrall,  Thaaas,  Tift.  Tooaba,  Tiautlan.  TiDt^,  Ttmer,  IVlggs,  Otiaon,  Malton,  tkra, 
Marran,  Mahington.  Mayna,  Nabstar,  Nhaalar,  Niloig  Nllhas.  NilUnaon.  North 
CESCRIPnCN  or  worKj     maWAY  OOtgrWCnoW  PIP3«CI5  (■tcluding  tunnels,  building  structuraa  In 
~  rest  area  pcojectS,  and  railroad  construction;  bascule,  supanaion,  and  spandrel!  arch  bridgea 
dasignad  for  ujuuaicial  navigation;  tarldgaa  imolving  BBrlia  aonatruction;  and  other  amjor 
bridges). 


BRICKLAYERS 

CARPENTERS 

CEMENT  MASONS /CONCRETE 

FINISHERS 
DRILL  operators 

electricians 
form  setters 
ironworkers 
laborers: 

General   laborer 

Air  tool  operator,   chain- 
saw  power  saws  | 

Asphalt  raker 

Grade  Checker 

Pipelayer 
POWER  EQUIPMENT  OPERATORS;  ' 

Asphalt  distributor  I 

Asphalt   paving  tnachina 
screed   i  spreader 

Backhoe 

Bulldoter 

Crane,    derrick,    dragline 

Front  and  loader 

Mechanic 

Metot  gradar/aotor  patrol 

■toiler  I 

Pan  Scraper 

Pavaaient    striping  Operatos 

Oiler  -  greaser 

Stone/aggregate  spreader 

Tractor 
TRUCK   DRIVER 


S.4S 

6.39 

5.51 
6.00 
».6» 

5.04 
7.14 

4.0» 

(.00 
4.69 
5.20 
4.22 

4.97 

5.35 
5.84 

5.77 
6.93 
5.35 
5.68 
5.99 
4.78 
5.99 
4.90 
5.34 
4.74 
4.09 
4.32 


ritafi 


WELDERS    -   Receive  rate 
j prescribed   for  craft  par- 
:  forming  operation  to 
Iwhich  welding   is   inciden- 
tal. 


jUnlisted  classifications 
, needed  for  work  not   in- 
|cluded  within  the  scope 
of   the  classifications 
listed  may  be  added  after  . 
awrd  only  as  provided   in  I 
jthe  labor   standards  con-    j 
Itract  clauses    (29  CFR, 
,5.5    («)(l)(ii)). 


i 
f 


f 

i 
§■ 


r 


SOPERSEDEAS   DECISION 

3TATE:      GEORGIA 

OBCISION  HO.  I    GA84-3047  DATEi      OATS  OT  POBLICATION 

Suparsedas  OMlslon  MuBb«r   aA81-1306,    datad  Octobar    30,    19(1,    in  *C  PR  S3924. 

COUNTIES:      Banks,    Barrow,    Bartow,    Catoosa,    Chattooqa,    Dada,    Dawson,    Douglas, 
Clqart,    Pannln,    Floyd,   Forsyth,    Franklin,    Gilasr,    Gordan,    Habarshaa,   Hall, 
Haralson,    Hart,    Jackson,    Luapkin,    Madison,    Murray,    Paulding,    Pickans,    Polk, 

■Rabun,    Staphans,    Towns,    Onion,   Walkar,    Nhita  and  Hhitfiald 

DESCRIPTION  OF  WORK:      HIGHWAY   CONSTRUCTION  PROJECTS    (excluding   tunnels,    building 
structures   in  rest  area   projects,    and  railroad  construction;    bascule,    supansion, 
and   spandrel  arch  bridgea;    bridge*  designed  for  coaawrcial   navigationi    bridges 
involving  aarine  constructioni    and  other  aajor  bridgea) . 


r 


CARPENTERS  CSS 

CARPENTERS'    HELPERS  I    S.t9 

CEMENT   MASONS /CONCRETE  j 

FINISHERS  (.It 

GUARDRAIL   ERECTORS  '    S.36 

GUARDRAIL    POST   DRIVERS  '     S.30 
IRONNORKERS: 
Reinforcing  7, 

Structural   «  Ornaa«ntal        •, 

LABORERS:  I 

General  Laborer  j 
Air   tool  operator,    chaint 

saw,    power    saw  i 

Asphalt   raker  { 

POWER    EQUIPMENT  OPERATORS  « 


55 

10 


Asphalt  distributor 
Asphalt  paving  nachine, 

screed  t   spreader 
Backhoe 
Bulldoser 

Crane,  derrick,  dragline 
Front  end  loader 
Mechanic 

Motor  grader  (patrol) 
Oiler  -  greaser 
Pan  -  scraper 
Roller 
Stone  or  aggregate 

spreader 
Tractor 
TRUCK  DRIVERS 


4.C7 

4. BO 
S.t« 

5.M 


14 

•  6 

76 
5» 

96 
91 
09 
70 
17 

•  7 


5.2* 
4.M 

S.27 


WELDERS    -  Receive  rate 
: prescribed  for  craft  per- 
jforaing  operation  to 
iwhich  welding   is   Incident 
ital. 


I 
I 

Unlisted  classifications 
Inaaded  for  work  not 
included  with  the  scop* 
of  the  classifications 
listed  may  be  addgd  after 
award  only  as  provided  in 
the  labor  standards  con- 
tract clausa*  (29  CFR, 
iS.S  (a)(l)(ii)). 


SUPERSEAOES  DECISION 

STATE:   NEW  YORK  COONTT:   JEFFERSON 

DBCISIOH  NO.  NY84-3048  DATE:   DATE  OF  PUBLICATION 

Supersedes  Decision  No.  HYao-3054  dated  September  5,  1980  in  45  FR  59104 
DESCRIPTION  OR  WORK:  BUILDING  (does  not  include  single  faally  hCMes  and 
apartsMnts  up  to  and  including  4  stories) . 


ASBESTOS  WORKERS 

BRICKLAYERS 

CARPENTERS 

CEMENT  MASONS 

DRY  WALL  FINISHERS 

ELECTRICIANS  : 

El*etrician* 
Cabl*  Splicer* 

IMORWORKERS,    Structural   t 

Ornaaantal: 

Antwerp,    Philadelphia, 

Laroy,   wilaa,   Chaapion 

Rsaainder  of  County 
LABORERS 
MASON  TENDERS 
PAINTERS,    Brush 
PLUMBERS   4   PIPEFITTERS 
HOOFERS 

SHEET  METAL  WORKERS 
3TEAMFITTERS 
TILE  SETTERS 
TRUCK    DRIVERS 
POWER  EQUIPMENT  OPERATORS: 

Backhoe 

Bulldosers 

Crane 

Porkllfts 

Loaders 

Roller* 

Shovel 


18.21 
16.54 
14.78 

16.54 
12.83 

16.00 

1(.2S 


16.18 
15.85 
11.92 
10.03 
12.18 
15.81 
15.25 
13.75 
15.81 
16.54 
9.82 

16.98 
16.09 
17.98 
16.09 
16.09 
16.09 
16.98 


3.16 
2.21 
2.255* 
a 
2.21 
1.80 


WELDERS  -  Reeelv*  rat* 
preecribed  for  craft 
to  which  welding  1* 
incidantal . 


2.38+ 
1.8% 


l'l\  Unll*ted  elaasifications 
n**ded  for  work  not  In- 
eluded  within  the  *eop« 
of  th*  cla**if ications 
listed  Bay  be  added  aftei 
award  only  a*  provided 
in  t)>*  labor  atandards 
contract  clause*  (29  CFR, 
(a)(1)  (ID) 


3.63 

5.60 
2.20 


2.55 

3.45 
3.45 

3.02 
2.21 


4 .  254'b 
4.254^b 

4.25+b 

4.254'bl 
4.254-^ 
4.25«b 


DECISIOH  MO.    HY8«-30«a 


FOOTWOTtSt 


PAID  ROLimySt      A-N«w  y**ra  Dayi    »-Naaorial   Oayi    C-Indapandanc*  Oayi 
O-Labor  Dayi    B-Thanksgiving  Dayi    P-Chriataaa  Day 

a.  PAID  BOLIDAYSt      B.    0,    and  B,    provldad   tha  aaployaa  waa  on  tha 
payroll   in  tha  oalandar  waak  pracaadlng  tha  holiday  or  any  day 
of   tha  holiday  and  vorka  tha  day  aftar   tha  holiday. 

b.  PAID  HOLIOAYSi      A  through  P,    provldad  tha  aaployea  ha«  Morked 
fiva  oonaacutiva  vorkinq  days  bafora  and  tha  working  day  attar 
tha  holiday 


•OPBItSltOBAS  DKISIOM 


•TATBt      MBN  YOM 


ST.    tAmnCBl    LBNI8  » 


COONTIBSt 

DBCISION  HO.  NYS4-3044  DATBi   DATK  Of  POBLICATIOM 

Suparaadaa  DM:iaion  Noa.  irrSl-3023  dated  April  3,  l»tl  in  4C  n   20433,  and 

Ny80-30S4  datad  Saptaabar  S,  19*0  in  4S  n   S910S. 
Daacriptlon  of  Norki   Building  Conatruction  in  St.  Lawranca  and  Ii*wi*  Countiaa 

only  (doaa  not  includa  ainqla  faaily  hoaaa  and  apartaants  up  to  and  including 

4  atoclaa),  Baavy  rnwatm^Unn  r^»e»pt  natar  wall  drilling),  and  yighway 

Conatruction  Projacta. 


ASBESTOS  NORKKRS 
BOILBRMAKBRS 

BRICKLAYBRS)  8T0NB  NASOMS; 
CBMBIT  KASOHSi  PLASTERBIISi 
POINTERS  I  CAULKBRS  t 
CLBANBRS;  NARBLB,  TILB  t 
TBRRAZXO  WORKERS: 
Araa  1 
Araa  2i 
Sricklayara,  Stona 
Hoaona,  Caaant  Maaona, 
Plaatacaca,  Pointara, 
Caulkara  and  Claanara 
Narbla,  Tila  t  Tarratso 
worka^ 
Araa  3 
CARPENTERS  I 
Araa  It 
Carpantara  (Building) 

Nillwrighta 

Plladrivaraan 

Carpantara  (Haavy  t 
Highway) 

Araa  2t 

Carpantara  (Building) 
Millwrlghta 
Piladrivaraan 
Carpantara  (Haavy  t 
Highway) 

CEMBMT  KASOM  (Baavy  4 
Highway) 

Araa  1 

Araa  2 

Araa  3 
ELECTRICIANS t 

Blactriciana 

Cabla  Splicara 

GLAtlBRSi 

Araa  1  

Araa  2 
Araa  3 


1S.3S 


13. 3S 

11.75 
It.  54 


14.02 
14.27 


14.17 


14.97 


13.10 
13.35 
13.25 

14.97 


15.01 
14.  CO 
14.22 

16.00 

1C.2S 


12.43 

12.75 
13.20 


3.1C 
3.691 


1.62 


3.85 


55 

21 


1.775 

♦a 

1.775 

♦a 
1.775 

♦a 

2.125 

♦b 

1.775 
1.775 
1.775 

2.105 
4-b 


SO+c 
20'fC 
62'H; 

38^ 
8% 
it* 
8% 


.»l*t 

.86 

.86 


IROmnRKKRSi 

Araa  li 

Claaa  1 

Clasa  2 

Claaa  3 

Araa  2t 

Claaa  1 

Claaa  2 

Clasa  3 

Araa  3> 

Claaa  1 

Claaa  2 

Claaa  3 

LABORERS  (Building) i 

Claaa  1 

Claaa  2 

Clasa  3 

Claaa  4 

14.03 

14.155 

14.28 

15.85 

15.97 
16.10 


LABORERS  (Haavy  «  High 

way)  I 

Claaa  1  12.69 

Claaa  2  12.89 

Clasa  3  13.60 

Class  4  13.29 

LIN8  CONSTROCTIONi 
Subatationa  and  awltchini 
atructuraa;  Pipa  typa 
cabla  inatallation  and 
aaintananca  joba  or  pro- 
jactai  Railroad  catanary 
Installation  and  aain- 
tanancai  Bonding  of  rail^i 
Linaaani  Tachnician 


Cabla  Splicar 

Groundaan  digging  aach- 
ina  oparatori  dynaaita 
aan 

Groundaan  truck  drivar 
(tractor  trailar  unit) 

Hoblla  aqulpaant  opara- 
tor ;     groundaan  truck 
drivar t  aachanie 

Groundaan 


17.75 
19.525 


15.975 


15.088 


13.464 
10.098 


3.20«d 
2.20'Hi 
2.204^ 
2.20«d 


4.35*a 
4-6.25% 


4.35'»« 
4^6.25% 


4.354« 
4-6.25% 
4.35<»« 
<»^6.25% 


I 


< 

o 


Z 
o 

to 

CO 
Ni 


2 

a. 

(B 

a 
« 

n 

B 

or 
n 


Z 

o 

n 

(B 


Pag*  2 


Pag«  3 


DBCISIOW  HO.  WY84-3044 

:LIin  COHSTROCTIOM  CONT'D 
I 

i  Ovarhaad  tranaalsaion 
'  liiM  work  (Mtiara  no  othar 
i  work  ia  or  haa  b««n  In- 
'  volv«d>  Ovarhaad  t   undar- 
ground  dlatrlbution  worki 
Llnamani  Tachnician 

\     Sroundaan  digging  aach- 
Ina  operator >  groundaan 
!  dynaalta  aan 

!   Groundnan  truck  driver 
(tractor  trailer  unit) 

'  Groundaan  aobil*  aquip- 
!  •  aant  operator;  ground- 
I  aan  truck  driven 
i  aechanic 

!  Groundaan 

Overhead  tranaaiaaion 
line  work  (where  other 
work  ia  or  haa  been  tn- 
I  volved) I 

Lineaani  Technician 

Groundaan  digging  aach- 
ina  operator >  dynaait* 


Groundaan  truck  driver 
(tractor  trailer  unit) 

Mobile  equipaent  opera- 
tor I  Groundaan  truck 
driver*  aechanic 


Groundaan 


I 


16.83 


4.3S't« 
+6.25% 


1S.147!4.3S4« 
:4^<'.2S% 


14.30* 


13.4C4 

10.098 


19.61 


17.649 


16.669 


IS. 688 

10.098 


PAINTBRSt 
Area  li 

Paintera 

Paperhanging.  Spray  cup 
and  Taping 
Sandblaating,  Swing 
Scaffold,  Boatswain 
Chai^  Banging  Scaffold, 
Structural  Steel 
Seaaleaa  Ploor  Material 
Area  2i 
Brush,  Roll.  Seaaleaa 

Ploor  Application 
Paperhanging,  Paper  Re- 
aoval.  Nail  Covering, 
Taping 


12.43 
12.93 


13.18 
12.93 


12.18 


4.3S^e 
♦6.25% 


4.3S+e 
'•■*.25% 
4.35'«« 
>6.2St 


4.3S4* 


4.35*e 
4^6. 2S% 


4.3S4'e 
4'6.2St 


4.354-e 
4-6.25% 

4.3S4'e 
4-6. 2S« 


.81+f 

814'f 


»l*t 


P  " 


12.43   I.S9 


Swing  Stage,  window 
Jacks,  Sataacleaning, 
Rydro-waterblaating    12.53 
Boaun  Chair,  Sandblast- 
ing, Steel  Painting    12.88 
Spray  12.68 

Area  3i 

Bruahy  Boll  12.10 

Taping  12.35 

Sprayi  Bpoxy  (brush  andl 

roll  application)  \ 12.60 
Structural  Steel  '■  12.70 
Swing  12.75 

Bpoxy  (Spray  appllca-  i 

tlon)  : 12.80 

Boatswain  Chair        ,12.85 

Sandblaatlng  | 12.95 

I  Bridge  ,13.30 

PLUMBERS  «  STBANPITTERSi 

Area  1 

Service  and  repair  joba 

which  do  not  exceed  In 

the  aggregate  for  all 

pluabing  and  BVAC  labor 

and/or  aaterlals  the 

sua  of  8120,000 

Area  2 

POWER  E(}DIPMENT  OPERATORS 
(BUILDING  CONSTRUCTION) t 
Claaa  1 
Claas  2 
Class  3 
Class  4 
Claas  5 
Claaa  6 
Claaa  7 

>Oin!R  EQUIPMENT  OPERATORS 
(HEAVY  t  HIGMNAV) ■ 
Class  1 
Class  2 
Claas  3 
Claaa  4 
itOOPERS 
4tRBET  METAL  WORKERS 


PRINRLBR  PITTERS 
TRUCK  DRIVERS  (Building  • 
Except  Ready-aix) 
Area  li 
Jobs  of  $5,000,000  or 
less  I 

Class  1  13.58 

Class  2  13.73 

Claaa  3  13.78 

Claaa  4  13.98 


FrlUft 


2. 55 

2.55 
2.55 

3.25 
3.25 

3.25 
3.25 
3.25 

3.25 
3.25 
3.25 
3.25 


15.81      3.02 


18.45 

3.02 

IS. 11 

4.35 

16.98 

4.25+g 

16.09 

4.25+g 

14.29 

4.2S*g 

17.48 

4.25+g 

18.98 

4.25+g 

17.98 

4.25+g 

18.02 

4.25+g 

15.8* 

4.25+d 

15.32 

4.25+d 

13.79 

4.2S+d 

12.44 

4.25+d 

15.25 

3.45 

17.12 

5. 045+ 

3« 

16.92 

3.23 

2.45 
2.45 
2.45 
2.45 
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TRUCK  DRIVERS  (Ready-alx) I 
Bigbway) i 
Area  It 
Claaa  1 
Claas  2 
TRUCK  DRIVERS  (Heavy  • 
Highway) i 
Area  1: 
Except  Raady-aixi 
Claaa  1 
Class  2 
Claas  3 
Claas  4 
Class  5 
Area  2: 
Claaa  1 
Claaa  2 
Claaa  3 
Claas  4 
Claas  5 


I 


10.05 
10.  SO 


13.74 
13.79 
13.84 
13.99 
14.14 

13.49 
13.54 

13.59 
13.74 
13. C9 


2.10+h 
2.10+b 


20+d 
20+d 
20+d 
20+d 
20+d 


2.4S+d  , 

2.45+4 

2.45+d 

2.45+d 

2.45+d 


NBL0BR8  -  Rata  for  craft 
to  which  welding  la 
Incidental. 


Onliated  claas ificationa 
needed  for  work  not  in- 
cluded within  the  acope 
of  the  claaa iflcatioaa 
listed  aay  be  added  . 
after  award  only  aa 
provided  in  the  labor 
standards  contract 
clauaea  (29  CFR.  5.S(a) 
(IXiD). 
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DECISIQM  NQ.  KYa4-30i4 


PQQTMQTES. 


PAID   HOLIDAYS  I 


A-N«w  Y««t'a  Day I  B-Naaorial  Dayi  C-Indapandaca  Oayi 
0-Laboc  Day;   B-Thankagiving  Day;      P-Chtiataaa  Day. 


a.  Paid  Holidaya:      B,   D  and  E,    provided   tha  enployaa  waa  on     tha 
payroll   in  thecal endar  week  preceeding  the  holiday  or  any  day  of 
the  holiday  weak  proceeding  the  holiday  and  worka  the  day  after  the 
holiday. 

b.  Paid  Holidaya:  C  4  D,  provided  the  anployee  worka  hla  acheduled 
day  before  and  hia  acheduled  day  after  the  holiday  and  ia  on  the 
payroll   tha  week  in  which  the  holiday  falla. 

c.  Paid  Holidaya:   B,    C  and  D,   provided  the  employe*  baa  been  on  the 
payroll   the  week  before  the  holiday  and  worka  the  day  following 
the  holiday. 

d.  Paid  Holidays:  A  through  P,  provided  the  employe*  baa  works  the 
working  day  befor*  th*  working  day  aftar  the  holiday. 

e.  Paid  Holidays:      A  through  F  and  Washington's  Birthday,   Good  Friday, 
and  Election  Day  for  the  President  of   the  United  States  and 
Election  Day   for  the  Governor  of  New  York  State,    provided  the 
employee  works   the  day  before  or   the  day  after  the  holiday. 

f.  Paid  Holidays:     B,   C,  D  and  F,    provided  the  employee  works  the  last 
working  day  prior  to  and  the  first  working  day   following  the 
holiday. 

g.  Paid  Holidays:      A  through  F,   provided   the  employee  has  worked 
five  consecutive  working  days  before  and  th*  working  day  aftar 
th*  holiday. 

h.        Paid  Holidays:     A  through  F,   provided  the  employ**  has  work*d 
any  of   th*  5  working  days   immediately  preceeding  or  any  of   the 
5  workings  daya   immediately  following  the  holiday. 
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AREA  DESCRIPTIONS 


BRICKLAYERS;  STONE  MASONS;  CEHENT  MASONS;  PLASTERERS;  POINTERS,  CAULKERS 
«  CLEANERS;  MARBLE,  TILE  i  TERRAZZO  NORKERSi 

Area  li  ST.  lanrence. 

Araa  2i  LEWIS  (Oscaola,  Lwris,  W*st  Turin,  L*yd*n  and  Turin). 

Area  3:  JEFFERSON;  LEWIS  (R*maind*r  of  County). 

CARPENTERS: 
Ar*a  li   ST.  LANRENCE;  JEFFERSON;  LEWIS. 
Area  2:   LEWIS. 

CEMENT  MASONS  (HEAVY  (  BIGiMAY)  t 
Sa*  "BRICKLAYERS,*  etc. 

GLAZIERS: 
S**  'PAINTERS  4  GLAZIERS.* 

IRONWORKERS: 

Ar*a  1:  ST.  LANRENCE;  LEWIS  (North  of  a  line  drawn  fro*  th*  southern 

portion  of  the  Jefferson  County  line  east  to  the  City  of  Ticonderoga) ; 

JEFFERSON  (Antwerp,  Philadelphia,  Leroy,  Wilna  and  Champion). 
Area  2:  LBilS  (Remainder  of  County). 
Area  3:  JEFFERSON  (Remainder  of  County). 

PAINTERS: 

Ar*a  1:  ST.  LANRENCE  (Brashar,  Lawrance,  Bopkintown,  Clifton  and 

Pierceville) . 
Area  2:   ST.  LANRENCE  (Remainder  of  County);  JEFFERSON;  LBflS  (Diana, 

Croghan,  New  Bremen,  Watson,  Greig,  Martinaburg,  lowville,  Denmark 

Harrisburg,  Montague  and  Pinkney) . 
Araa  3:  LEWIS  (Osceola,  High  Market,  Lewis,  Turin,  West  Turin,  Leyden 

and  Lybnaville) . 

PLUMBERS  4  STEAMFITTERS: 

Area  1:  LEWIS  (Lewia,  West  Turin,  Leyden  and  Lyonsdale). 

Area  2:  ST.  LAWRENCE;  JEFFERSON;  LEWIS  (Remainder  of  County). 

TRUCK  DRIVERS; 

Area  1:  LEWIS  (Pickney,  Harrisburg,  Montague  and  Oaceola). 
Area  2:   ST.  LANRENCE;  JEFFERSON;  LEWIS  (Lewis,  High  Market, 

Martinaburg,  Lowville,  Watson,  Greig,  Turin,  West  Turin,  Lyonsdale 

and  Leyden) . 

CLASSIFICATION  DESCRIPTIONS- 
IRONWORKERS 

Class  1:  Structural,    Reinforcing,   Ornamental,    Machinery  Hovers  4 

Riggers,  Rodmen,   Fence  Erectors  and  Stone  Derrickaen. 

Class  2 1  Sheeter,   Buck*r-up. 

Class  3:  Sheeter. 
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LABORERS  (BUILDING  CONSTRUCTION) 

Class  li  General  laborerers;  Tending  of  Masons,  plasterers  and  ceaent 

finishers. 
Class  2:  Chain  saw  operators;  Payment  breakers;  Scaffold  buildersi 

Mortar  aixers,  Pipclayers,  Gas  buggy.  Vibrator;  Air  or  electric  tool 

operators;  Sandblaster  on  construction  clean-up;  Potliners;  Acetylene 

torch  operator  on  deaolition  work. 
Class  3:   Rock  Drilling. 
Class  4:  Blasters. 

LABORERS  (BEAVY  i    HIGHWAY  CONSTRUCTION) 

Class  li  Laborers,  drill  helpers,  outboard  and  hand  boats. 

Class  2i  Bull  float,  chain  saw,  concrete  aggregate,  bin  concrete 
bootaan,  gin  buggy,  hand  or  nachine  vibrator,  jackhanaer,  mason  tender, 
■ortar  mixer,  pavement  breaker,  handlers  of  all  steel  mesh,  small 
generators  for  laborers'  tools,  installation  of  bridge  drainage  pipe, 
pipelayers,  vibrator  type  rollers,  tamper,  drill  doctor,  tail  or  screw 
operator  on  asphalt  paver,  water  pump  operator  (1  1/2  inch  and  single 
diaphram) ,  nozzle  (asphalt,  guimite,  seeding  and  sandblasting), 
laborers  on  chain  link  fence  erection,  rock  splitter  and  power  unit, 
pusher  type   concrete  saw  and  all  other  gas,  electric,  oil  and  air 
tool  operators,  wrecking  laborer. 

Class  3i  All  rock  or  drill  machine  operators  (except  quarry  master  and 
similar  type,  acetylene  torch  operators,  asphalt  raker,  powderman. 

Class  4t  Blasters,  form  setters,  stone  or  granite  curb  setters. 

POWER  BQDIPMENT  OPERATORS  (BUILDING  CONSTRUCTION) 

Class  It  Asphalt  and  blacktop  roller;  Automated  concrete  spreader  (CHI 
or  equivalent);  Automated  fine  grade  machine  (CHI);  Backhoe;  Belt 
placer;  Blacktop  spreader  (such  as  Barber  Greene  and  Blaw  Knox); 
Blacktop  Plant  (automated);  Blast  or  rotary  drill  (truck  or  cat 
mounted);  Boom  truck;  Cableway;  Caisson  auger;  Carry-all  scraper  (self- 
loading);  Central  Mix  plant  (automated);  Cherry  picker  over  five  (S) 
ton  capacity;  Compressors;  Pump;  Generator  or  welding  machine  (when 
used  in  a  battery  of  not  more  than  four  (4);  Crane,  Crusher-rock; 
Derrick;  Diesel  power  unit;  Dragline;  Dredge;  Dual  drum  paver; 
Elevating  grader   (self-propelled  or  towed);  Elevator  hoist  -  two  cage; 
Excavator  -  all  purpose  hydraulically  operated;  Pork  lift  (factory 
rating  15  ft.  or  more);  Front  end  loader  (4  c.y.  and  over)  Gradall; 
Grader  (power);  Bead  tower  (Saurman  or  equal);  Hoist  (2  or  3  drums); 
Locomotive;  Maintenance  engineer;  Maintenance  welder;  Nine  hoist; 
Mucking  machine  or  mole;  Overhead  crane  fixed  permanent;  Pile  driver; 
Quarry  Master  or  equivalent;  Refrigeration  equipment  -  for  soil 
stablisation;  Shovel;   Side  boom;  Slip  form  paver;  Straddle  buggy  (Ross 
carrier,  lumber  carrier);  Tractor  drum  belt  type  loader  (Euclid 
loader);  Trenching  machine   (Digging  capacity  of  over  4  ft.  depth); 
Truck  crane  operator;  Tunnel   shovel;  Vibro  or  sonic  hammer  controls 
(when  not  mounted  in  proximity  to  the  rig  operator) . 
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POWER  EQUIPMENT  OPERATORS  (CONTINUED) 

Class  2:   *A*  Frame  truck;  Black  top  plant  (non-automatic);  Boring 
machine;  Bulldozer;  Cage  hoist;  Carry-all  scraper;  Central  mix  plant 
(non-automated);  Cherry  picker  five  (5)  tons  and  under;  Compressor  (500 
c.f.  and  over);  Concrete  paver  (single  drum  over  16S) ;  Concrete  pump; 
Core  boring  machine;  Drill  rigs-tractor  mounted;  Elevator  -  as  a 
material  hoist;  Fork  lift  (factory  rating  less  than  IS  ft.);  Front  end 
loader  (under  4  cu.  yds.);  Gunnite  machine;  Bigh  pressure  boiler  (15 
lbs.  snd  over);  Boist  (one  drum);  Hydraulic  breaking  hainmer  (Drop 
hammer);  Rolman  plant  loader  (screening  gravel);  Maintenance  grease 
man;  Mixer  for  stablized  base  -  self-propelled  (seaman  mixer);  Monorail 
machine;  Parapet  concrete  or  pavement  grinder;  post  hole  digger  (truck 
or  tractor  mounted);  Power  sweeper  (Wayne  or  similar);  Pump  4*  and 
over;  Pump-crete  or  squeeze-crete;  Road  widener  (front  end  of  grader  or 
self-propelled);  Shell  winder  (motorized);  Snorkel  (overhead  arms); 
Roller;  Trenching  machine  (digging  capacity  of  4  ft.  or  less);  Tugger 
hoist;  Vibro  tamp;  Well  drill;  Well  point  system  (submersible  pumps 
when  used  in  lieu  of  well-point  system);  Winch  (motor  driver);  Winch 
cat;  Winch  truck. 

Class  3i  Compressor  (under  500  cu.  ft.);  Concrete  paver  or  mixer  (under 
KS) ;  Concrete  pavement  spreader  and  finishers  (not  automated); 
Conveyor  (over  12  ft.);  Electric  submersible  pump  (4*  and  over);  Farm 
tractor  with  or  without  accessories;  Fine  grade  machine  (not 
automated);  Fireman;  Form  tamper;  Generator  (2,500  watts  and  over); 
Hydraulic  pump;  Grout  pump;  Mechanical  heaters  -  more  than  two  (2) 
mechanical  heaters  or  any  mechanical  heater  or  heaters  whose  combined 
output  exceeds  640,000  BTU  per  hour  (manufacturer's  rating);  Mulching 
machine;  Oiler;  Power  driven  welding  machine  -  300  amp.  and  over  (other 
than  all  electric);  Power  heaterman  (hay  drier).  Pump  (under  4*); 
Revinius  widner  (road  widener);  Steam  cleaner  of  Jenny;  Tractor  with  or 
without  towed  accessories,  post  driver  (truck  or  tractor  mounted). 

Class  4:  Quad  9  Bulldozer  or  multibowl  scraper. 

Class  5:  Crane  or  Derrick  with  a  boom  length  over  300  ft.  including 
jib. 

Class  6i  Crane  or  Derrick  with  a  boom  length  over  150  ft.  Including 
jib,  and  on  a  piledriver  with  leads  or  boom  length  over  100  ft. 

Class  7i  Master  mechanic. 
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POWER  GQUIPHENT  OPERATORS  (BEAVT  t  BIGBHAY  CONSTRUCTION) 

Class  It  Autoaatcd  conccat*  spreader  (CNI),  automatic  fin*  graaer, 
backho*  (except  tractor  Mounted,  rubber  tired),  belt  placer  (CMI  type)., 
blacktop  plant  (automated),  cableway,  caisson  auger,  central  nix 
concrete  plant  (automated),  cherry  picker  (over  S  tons  capacity), 
concrete  pump  (8*  or  over),  crane,  cranes  (  derrick  (steel  erection), 
dragline,  dradg*.  dual  drum  paver,  excavator  (all  purpose-hydraul  Ically 
op*rat*d)  (gradall  or  similar),  fork  lift  (factory  rated  IS  ft.  and 
over),  front  end  loadar  (4  c.y.  and  over),  h*ad  tower  (sauerman  or 
equal),  hoist  (2  or  3  drum),  Holland  loader  mine  hoist,  mucking  machine 
or  mole,  ov*r  h*adcran*  (gantry  or  atraddl*  typ*) ,  pilcdrlver,  power 
grader,  quad  9,  quarry  master  (or  equivalent),  scrap*r,  shoval, 
sidsboom,  slip  form  p*v*r,  tractor  drawn  belt-typ*  loader,  truck  crane, 
truck  or  trailer  mounted  log  chipper  (self  feeder),  tug  operator 
(except  manned  rented  equipment) »  tunnel  shovel. 

Class  2t   Backhoe  (tractor  mounted,  rubber  tired),  bituminous  spreader 
and  mixer,  blacktop  plant  (non-automated),  blast  or  rotary  drill  (truck 
or  tractor  mounted),  boring  machine,  cage-hoist,  central  mix  plant 
(non-automated)  and  all  concrete  batching  plants,  cherry  picker  (5  tons 
capacity  and  under),  compressors  (4  or  less)  exceeding  2000  C.P.M. 
combined  capacity,  concrete  paver  (over  lis),  concrete  pump  (under  8*), 
crusher,  diesel  power  unit,  drilj.  rigs  (tractor  mounted),  front  end 
loader  (und*r  4  c.y.),  hi-pr*s8ur*  -  boil*r  (15  lbs.  and  over),  hoist 
(on*  drum)  I  Kolman  plant  loadar  and  similar  type  loaders,  L.C.N,  work 
boat  operator,  locomotive,  maintenance  englneer/gceaseman/welder,  mixer 
(for  stablliied  base  self-propelled),  monorail  machine,  plant  engineer, 
pump  Crete,  ready  mix  concrete  plant,  refrigeration  equipment  (for  soil 
dtabilazation) ,  road  wide ner,  roller  (all  above  subgrade) ,  sea  mule 
tractor  with  dozer  and/or  pusher,  trencher,  tugger-holst,  winch,  winch 
cat. 

Class  3i  A-frame  truck,  ballast  regulator  (rid*-on>,  compressors  (4 
not  to  exceed  2000  C.P.H.  combined  capacity;  or  3  or  less  with  more 
than  1200  C.P.M.   but  not  to  exceed  2000  C.P.M.),  dust  collectors, 
generator,  pumps,  welding  machines,  light  plants  (4  of  any  type  of 
combination),  concrete  payment  spreader  and  finishers,  conveyor,  drill- 
core,  electric  pump  used  in  conjunction  with  well  point  system,  farm 
tractor  with  accessories,  fine  grade  machine,  fork  lift  (under  15  ft.), 
grout  puBp  gunite  machine,  hammers  (hydraul  ic-rself-propelled) ,  hydra- 
spiker  (ride-on),  hydro-blaster  water,  post  hole  digger  and  post 
driver,  power  sweeper,  roller  (grade  and  fill),  scarifier  (rlde-on 
spansaw  (ride-on),  submersible  electric  puaip  (when  us*d  in  ll*u  of  w*ll 
point  system),  tamper  (rlde-on),  tie  extractor  (rlde-on),  tie  handler, 
tie  inserter  (ride-on),  tie  spacer  (ride-on),  track  liner,  tractor  with 
towed  accessories  vibratory  compactor,  vibro  tamp,  well  point. 
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PCMER  EQUIPMENT  OPERATORS  BEAVT  i  HIGBHAY  (CONTINUED) 


Class  4t  Aggregate  plant,  boiler  (used  in  conjunction  with  production), 
cement  and  bin  operator,  compressors  (3  or  less  not  to  exceed  1200 
C.f.H.  combined  capacity),  dust  collectors,  generators,  pumps,  welding 
machines,  light  plants  (3  or  less  of  any  type  or  combination),  concrete 
paver  or  mixer  (16S  and  under),  concrete  saw  (self-propelled),  fireman, 
form  tamper,  hydraulic  pump  (jacking  system),  light  plants,  mulching 
machine,  oiler,  parapet  concrete  or  pavement  grinder,  power  broom 
(towed),  power  heaterman,  Revinlus  widener,  shell  winder,  steam 
cleaner,  tractor. 

TRUCK  DRIVERS^, (BUILDING  (Except  Ready-mix) 

Class  li  Truck  drivers,  parts  chasers. 

Class  2:  Tractor  trailer  drivers,  farm  tractor  and  fuel  truck  drivers. 

Qass  3:   Material  check  and  receiver. 

Class  4i  Euclid  driver. 

4 

TRUCK  DRIVER   (Ready-mix) 

Class  It     Ready-mil  driver. 

Class  2t     Truck  driver. 

TRUCK  DRIVERS   (BEAVT  k  BIGHNAT)    (Except  Ready-mix  in  Area  I) 

Class  It     warehouseman,    yardmen,    pickups,    panel    trucks,    flatboy  material 
trucks   (straight  jobs),   single  axle  dump  trucks,   dumpsters,   material 
checkers  and   receivers,   greases,    truck   tlremen  and  parts  chaser 

Qass  2t     Tandems,    batch   trucks,    mechanics  and  dispatcher. 

Qass  3j     Semi-trailers,    low-boy  trucks,    asphalt  distributors  trucks, 
agitator,    mixer  trucks  and  dumpcrete   type  vehicles,    truck  mechanic. 

aass  4:      Specialised  earth  moving  equipment  -  eud  id  typ*  or  similac 
off-highway  equipment,   where  not  self-loaded,    and  straddle   (ross) 
carrier. 

Class  5 1     Off-highway  tandem  back-dump,   twin  engine  equipment  and  doubl* 
hitch*d  *qulpnent  where  not  self -loaded. 
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Department  of 
Energy 

Office  of  Civilian  Radioactive  Waste 
Management 

Fees  for  Federal  Interim  Storage, 
Calendar  Year  1985;  Notices 


f 


47970 


Federal  Register  /  Vol.  49.  No.  237  /  Friday.  December  7.  1984  /  Noticea 


DEPARTMENT  OF  ENERGY 

Office  of  CivWan  Radioactive  Wast* 
Management 

Fees  for  Federal  Interim  Storage, 
Calendar  Year  1985 

agency:  Department  of  Energy. 
action:  Notice  of  Fees  for  Federal 
Interim  Storage  of  Spent  Nuclear  Fuel 
from  Civilian  Nuclear  Power  Plants  in 
the  United  States  for  Calendar  Year 
1985.  The  Fees  established  for  Calendar 
Year  1984  are  hereby  rescinded  on  the 
effective  date  of  this  notice. 


r.  This  notice  updates  the  fees 
to  be  levied  against  users  of  Federal 
Interim  Storage  (FIS)  services  for  spent 
nuclear  fuel  as  required  by  section 
136(a)(2)  of  the  Nuclear  Waste  Policy 
Act  of  1962.  Pub.  L  97-425. 42  U.S.C. 
10101  et  seq.  (Act).  The  fees,  shown  in 
Table  1,  have  been  updated  to  ensure 
full  recovery  of  all  costs  incurred  by  the 
Department  of  Energy  (Department)  in 
providing  these  services.  These  fees  are 
for  calendar  year  1985  and  replace  those 
in  effect  for  calendar  year  1984. 


TABLE  1.-^ees  for  FIS  S«rvic8S  Furnished 
by  tt>e  Department  of  Energy,  Dotiars  Per 
KGUilO 
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EFFECTIVE  DATE.  The  updated  fees  will 
be  effective  on  January  1, 1985.  and  will 
remain  effective  for  a  period  of  twelve 
months  from  the  effective  date. 
FOR  FURTHER  INFORIMTKM  CONTACT: 
J.  Roger  Hilley,  Associate  Director, 
Office  of  Storage  and  Transportation 
Systems  (RW-3G),  Office  of  Civilian 
Radioactive  Waste  Management 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  D.C.  20585,  (202)  252-9433. 
SUPPLEMENTARY  INFORMATION:  The 
updated  fees  shown  above  in  Table  1 
were  developed  by  the  Department  to 
comply  with  the  requirement  of  section 
136  of  the  Act  which  requires  each  user 
to  pay  its  pro  rata  share  of  costs  in  order 
to  ensure  complete  recovery  of  costs 
incurred  by  the  Department  in  supplying 
FIS  services.  The  Department  re- 
examined alternative  methods  for 
structuring  fees  for  FIS  services,  as 
reported  in  1984  Federal  Interim  Storage 


Fee  Study:  A  Technical  and  Ecanomic 
Analysis,  (PNL-5231)  July.  1984  (RS  Fee 
Study).  Based  on  this  reexamination,  the 
Department  again  concluded  that  ike 
combined  interests  of  the  Depardnent 
and  the  users  would  be  best  served,  ami 
costs  would  be  most  appropriately 
recovered,  by  a  two-part  fee  payment 
consisting  of  an  Initial  Payment  upoa 
execution  of  a  contract  for  FIS  tervicet 
followed  by  a  Final  Payment  upon 
delivery  of  the  spent  fuel  to  the 
Department.  In  addition,  each  user  will 
be  invoiced  by  the  Department  for  the 
actual  costs  of  transportation  of  its 
spent  fuel  from  the  reactor  site  to  the 
FIS  facility. 

The  Initial  Payment  shall  be  made 
within  30  days  after  execution  of  the 
contract  for  FIS  service;  it  is  an  advance 
payment  covering  the  pro  rata  share  of 
the  preoperational  costs  including: 

(1)  The  capital  construction  costs  of 
the  transfer  facilities  and  storage  area 
required  to  accommodate  die  initial 
storage  service  commitments,  including 
design  and  construction  costs; 

(2)  Development  costs; 

(3)  Government  administrative  costs, 
including  storage  fund  management; 

(4)  Impact  aid  payments  made  in 
accordance  with  section  136(e)  of  the 
Act  and 

(5)  Interest  paid  on  any  funds 
borrowed  from  the  Treasury  Department 
to  conduct  preliminary  work. 

The  effective  Initial  Fee  will  be 
determined  by  the  quantity  of  spent  fuel 
committed  to  RS  by  the  first  contract  or 
contracts  entered  into  by  the 
Department  in  accordance  with  the 
provisions  of  section  135(b)  of  the  Act. 
Table  1  exhibits  the  appropriate  fees  for 
(iiscrete  quantities  of  contracted  fuel, 
from  100  MTU  to  1900  MTU.  If  the 
quantity  of  fuel  covered  by  the  first 
contracts  is  less  than  100  MTU.  the 
Initial  Payment  will  be  the  product  of 
the  quantity  of  fuel  to  be  stored  and  the 
Inrtia]  Fee  shown  in  Table  1  for  100 
MTU  storage  capacity.  If  the  quantity  of 
fuel  covered  by  the  first  contracts 
exceeds  100  MTU  and  is  not  one  of  the 
discrete  quantities  shown,  the  Initial  Fee 
will  be  recalcualted  by  the  Department 
for  the  exact  quantity  of  spent  fuel 
committed  to  storage  under  these  first 
contracts.  The  Initial  Fee  so  determined 
by  the  first  contracts  will  then  be 
charged  to  all  subsequent  contractors  of 
FIS  services  until  the  Fee  Schedule  is 
next  revised. 

To  ensure  that  the  payments  are 
equitable  among  the  users  of  FIS 
services,  the  Department  will  annually 
update  both  the  Initial  and  Final  Fees  to 
reflect  changes  in  the  costs  for  providing 
FIS  Services  as  the  amount  of  fuel  under 
contract  increases  or  as  additional  FIS 


facilities  are  activated.  After  all 
preoperational  activities  have  been 
completed,  the  Department  will 
determine  the  total  costs  incurred  in 
connection  with  the  preoperational 
activities  (i.e.,  design,  safety  reviews, 
construction,  and  associated  activities) 
and  will  determine  the  difference 
between  the  Initial  Payments  made  by 
each  user  and  the  subsequently  revised 
Initial  Payments  that  take  into  account 
the  increased  quantities  of  spent  fuel 
being  committed  to  FIS.  The  Department 
will  then  credit  or  debit  the  Final 
Payment  of  each  user  with  the 
difference  between  the  amounts  paid  as 
Initial  Payments  and  its  then  pro  rata 
share  of  Uie  revised  total  preoperational 
costs  (net  of  its  pro  rata  share  of  interest 
earned  on  advance  payments  made). 

The  Final  Payment  shall  be  billed  to 
the  user  within  60  days  after  delivery  of 
the  spent  fuel  to  the  Department  and 
shall  be  payable  within  60  days 
thereafter.  It  will  be  calculated  to  cover 
the  sum  of  the  following; 

(1)  Any  under-  or  over-estimation  in 
the  costs  used  to  calculate  the  initial 
Payment  of  the  fee,  as  described  above; 

(2)  Module  costs  (i.e..  storage  casks. 
dryweils,  or  silos)  which  will  have  been 
accurately  determined  by  that  time;  and 

(3)  The  total  estimated  cost  of 
operation  and  decommissioning  of  the 
FIS  facilities  (including  Government 
administrative  costs,  storage  fund 
management  and  impact  aid). 

In  addition,  the  Department  will  bill 
each  individual  user  for  the  actual  costs 
the  Department  incurs  in  the 
transportation  of  that  user's  spent  fuel  to 
the  FIS  facilities  including,  but  not 
limited  to,  cask  lease,  freight  charges, 
and  security.  Billing  and  payment  will 
be  on  the  same  schedule  as  the  Final 
Payment. 

In  addition  to  the  Initial  Payment  and 
the  Final  Payment  described  above,  the 
Department  will  make  a  final 
adjustment  for  each  user  after  the 
decommissioning  of  the  FIS  facilities,  or 
December  31,  2001,  whichever  is  earlier. 
This  adjustment  will  be  based  on  a 
determination  of  the  total  costs  incurred 
in  design,  construction,  operation  and 
decommissioning  of  the  FIS  system 
through  December  31,  2001.  The 
Department  will  make  final  adjustments 
to  the  extent  that  there  is  a  difference 
between  the  total  amounts  paid  by  each 
user  in  Initial  and  Final  Payments  and 
the  user's  pro  rata  share  of  these  total 
costs  (net  of  its  pro  rata  share  of  interest 
earned  on  advanced  payments  made). 
This  adjustment  may  be  either  a 
payment  to  the  Department  of  a  refund 
to  the  user. 
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Any  payments  not  made  on  a  timely 
basis  will  be  subject  to  interest  charged 
at  the  quarterly  Treasury  rate  plus  6%. 

In  order  to  factor  the  time  value  of 
money  into  the  fee  update  calculation, 
the  revenue/expenditure  projections  are 
based  on  the  following  assumptions 
concerning  the  schedule  of  constructing 
and  operating  FIS  facilities.  These 
assumptions  reflect  the  changes  in  spent 
fuel  storage  requirements  which 
occurred  during  1984: 

Assumption  1:  Design  and 
construction  of  FIS  facilities  would 
commence  in  1985  and  be  completed  so 
that  storage  operations  could  commence 
in  mid  1988; 

Assumption  2:  The  FIS  facility  would 
receive  spent  fuel  during  the  three-year 
period  between  mid-1988  and  mid-1991. 
It  would  ship  spent  fuel  to  a  Monitored 
Retrievable  Storage  facility  or  waste 
repository  during  the  three-year  period 
commencing  at  the  beginning  of  1998 
and  terminating  at  the  end  of  2000.  One- 
third  of  the  storage  capacity  of  the  FIS 
facility  would  be  received  each  year 
during  the  receiving  period,  and  one- 
third  would  be  shipped  each  year  during 
the  shipping  period; 


Assumption  3:  Decontamination  and 
decommissioning  of  FIS  facilities  would 
be  conducted  in  the  year  2001. 

In  accordance  with  the  constraints 
imposed  by  the  Act,  the  Department 
plans  to  expend  no  funds  in  connection 
with  the  FIS  program  other  than  the 
minimal  expenses  for  planning  until 
clear  evidence  of  a  need  exists.  At  that 
time,  the  Department  will  commence  the 
design  of  the  FIS  facilities  on  the  basis 
of  the  contractual  commitments  that 
then  exist  for  FIS  services.  These 
facilities  will  have  the  capacity  for  only 
that  amount  of  spent  fuel  which  is 
committed  to  storage  under  the  then- 
existing  contracts. 

The  Department  has  again  assumed 
that  canistered  consolidated  spent  fuel 
rods  would  be  acceptable  for  storage  at 
the  FIS  facilities.  However, 
consolidation  would  not  be  a  criterion 
for  acceptance,  nor  would  the 
disassembly  and  consolidation  of  spent 
fuel  be  included  in  the  capabilities  of  the 
FIS  facilities.  Until  the  cost  effects  of 
storing  consolidated  fuel  has  been 
accurately  determined,  the  Department 
will  collect  the  same  fee  for  storage  of 
canistered  consolidated  spent  fuel  rods 


as  for  intact  fuel  assemblies.  At  that 
time,  any  savings  in  operational  costs 
which  may  result  from  receipt  and 
handling  of  consolidated  fuel  rods  will 
be  factored  into  the  annual  recalculation 
of  the  fee,  and  a  separate  fee  for 
consolidated  fuel  will  be  published. 

If  the  revised  initial  fees  are  lower 
than  any  previously  collected  for 
consolidated  fuel,  a  credit  will  be 
assigned  to  the  Final  Payment  for  that 
consolidated  fuel.  Any  savings  in 
ti'ansportation  costs  that  result  from 
shipping  consolidated  rods  would  be 
realized  immediately. 

Further  information  as  to  the 
Department's  FIS  services  and  charges 
is  available  in  the  cited  report  PNL- 
5231. 

Issued  in  Washington.  D.C.  on  December  S, 
1964. 

Robert  H.  Bauer. 

Associate  Director,  for  Resource 
Management  Office  of  Civilian  Radioactive 
Waste  Management 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Order  Confirming,  Approving,  and 
Placing  in  Effect  the  Rate  Adjustment, 
on  an  interim  Basis,  for  ttte  Pldc-Sloan 
Missouri  Basin  Program 

AOENCY:  Western  Area  Power 
Administration.  DOE. 
action:  Notice  of  rate  adjustment  for 
the  Pick-Sloan  Missouri  Basin  Program 
fft-SMBP). 

SUHNMARV:  Notice  is  given  of  Rate  Order 
No.  WAPA-24  of  the  Deputy  Secretary 
placing  the  rate  adjustment  for  the  P- 
SMBP  into  effect  on  the  first  day  of  the 
first  full  billing  period  after  January  1, 
1985,  on  an  interim  basis,  for  power 
marketed  by  the  Western  Area  Power 
Administration  fWestem). 

The  FY  1982  P-SMBP  power 
repayment  study  indicated  that  the 
existing  rate  schedules  do  not  yield 
sufficient  revenue  to  satisfy  the  cost 
recovery  criteria  through  the  study 
period.  The  revised  rate  schedules  will 
yield  adequate  revenue  to  satisfy  these 
criteria. 

POn  FURTHER  INFORMATION  CONTACT: 

Mr.  Conrad  Miller,  Chief,  Rates  and 
Statistics  Branch,  Western  Area 
Power  Administration,  P.O.  Box  3402, 
Golden.  CO  80401.  (303)  231-1535. 

Mr.  Ronald  K.  Creenhalgh,  Assistant 
Administrator  for  Washington 
Liaison,  Western  Area  Power 
Administration,  Room  8G061, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  252-5581. 

SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  0204-108.  effective 
December  14, 1983  (48  FR  55664. 
December  14. 1983).  the  Secretary  of 
Energy  delegated  to  the  Administrator 
the  authority  to  develop  power  and 
transmission  rates,  to  the  Deputy 
Secretary  the  authority  to  confirm, 
approve,  and  place  such  rates  in  effect 
on  an  interim  basis,  and  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
the  authority  to  confirm,  approve,  and 
place  in  effect  on  a  final  basis,  to 
remand,  or  to  disapprove,  rates 
developed  by  the  Administrator  under 
the  delegation. 

The  rate  adjustment  for  the  P-SMBP 
has  been  conducted  in  accordance  with 
the  procedural  rules  applicable  to 
Western. 

Proceedings  were  initiated  on  June  29. 
1984.  with  publication  of  a  Federal 
Register  notice  (49  FR  26797)  which 
officially  announced  the  proposed  rate 
adjustment  and  procedures  for  public 
participation.  A  series  of  public 


information  forums  were  held  on  July  16 
through  July  19. 1984,  in  Thornton. 
Colorado;  Sioux  Falls,  South  Dakota; 
Fargo,  North  Dakota;  and  Billings, 
Montana.  A  series  of  comment  forums 
were  held  August  20  through  August  23, 
1984,  at  the  same  locations.  The 
consultation  and  comment  period 
extended  through  September  29, 1984. 
During  this  period,  interested  parties 
made  comments  to  Western  concerning 
the  proposed  rate  adjustment. 

Various  comments  were  received  at 
the  meetings  and  during  the  consultation 
and  comment  period.  Several  issues 
were  raised.  After  reviewing  and 
considering  the  comments  received,  and 
the  records  of  the  meetings,  this  rate 
order  was  assembled  to  respond  to  the 
comments  offered  during  the  public  rate 
adjustment  process.  Western  has 
concluded  that  the  P-SMBP  rate 
adjustment  is  needed  to  meet  cost 
recovery  criteria. 

Therefore,  Rate  Order  No.  WAPA-24 
conffrming  and  approving  the  P-SMBP 
1982  rate  adjustment  on  an  interim  basis 
is  hereby  issued,  and  the  new  rate 
schedules  will  be  promptly  submitted  to 
the  FERC  for  confirmation  and  approval 
on  a  final  basis. 

Issued  in  Washington,  D.C  November  28, 
1984. 
Danny  J.  Boggs, 

Deputy  Secretary. 

DEPARTMENT  OF  ENERGY 
Deputy  Secretary 

(Rate  Order  No.  WAPA-24] 

Order  Confirming.  Approving,  and 
Placing  in  Effect  a  Rate  Adjustment  for 
the  Pick-Sloan  Missouri  Basin  Program 

November  28, 1984. 

In  the  matter  of:  Western  Area  Power 
Administration — Rate  Adjustment  for 
the  Pick-Sloan  Missouri  Basin  Program 
(P-SMBP). 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act.  42  U.S.C.  7152(a),  the 
power  marketing  functions  of  the 
Secretary  of  the  Interior  under  the 
Reclamation  Act  of  1902,  43  U.S.C.  372  et 
seq.,  as  amended  and  supplemented  by 
subsequent  enactments,  particularly  by 
section  9(c)  of  the  Reclamation  Act  of 
1939,  43  U.S.C.  485h(c),  for  the  Bureau  of 
Reclamation  (USBR),  were  transferred 
to  and  vested  in  the  Secretary  of  Energy. 
By  Delegation  Order  No.  0204-108, 
effective  December  14. 1983  (48  FR 
55664),  the  Secretary  of  Energy 
delegated:  (1)  To  the  Administrator  of 
the  Western  Area  Power  Administration 
(Western)  the  authority  to  develop 
power  and  transmission  rates;  (2)  to  the 
Deputy  Secretary  the  authority  to 


confirm,  approve,  and  place  such  rates 
in  effect  on  an  interim  basis;  and  (3)  to 
the  Federal  Energy  Regulatory 
Commission  (FERC)  the  authority  to 
confirm,  approve,  and  place  in  effect  on 
a  final  basis,  to  remand,  or  disapprove 
rates  developed  by  the  Administrator 
under  the  delegation. 

This  rate  order  is  issued  pursuant  to 
the  delegation  to  the  Deputy  Secretary 
and  the  rate  adjustment  procedures  at 
10  CFR  Part  903  (45  FR  86975,  December 
31, 1980,  as  corrected  at  46  FR  6864, 
January  22, 1981). 

Effective  Date 

The  new  rates  would  become  effective 
on  the  first  day  of  the  first  full  billing 
period  beginning  after  January  1, 1985. 
and  would  remain  in  effect  until 
superseded. 

Description  of  Rates 

The  proposed^ composite  Eastern  and 
Western  Division  wholesale  firm  power 
rate  for  the  Pick-Sloan  Missouri  Basin 
Program  (P-SMBP)  will  yield  7.44  mills/ 
kWh  versus  the  current  6.10  mills/kWh. 
which  constitutes  a  1.34  mill/kWh 
increase  over  the  current  wholesale  firm 
power  rate.  P-SMBP  power  is  sold  in 
two  marketing  areas  known  as  the 
Eastern  Division  and  the  Western 
Division. 

When  considering  the  Eastern 
Division  of  the  P-SMBP  alone,  the 
proposed  firm  rate  yields  7.14  mills/ 
kWh  versus  the  current  5.80  mills/kWh 
yield. 

Presently,  the  Western  Division  of  the 
P-SMBP  by  itself  has  a  wholesale  firm 
power  rate  which  yields  7.20  mills/kWh. 
Under  the  proposed  rate,  the  Western 
Division's  wholesale  firm  power  yield 
will  increase  to  8.54  mills/kWh. 

The  present  and  proposed  wholesale 
power  rates  for  the  Eastern  Division 
have  been  structured  as  follows: 
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The  present  and  proposed  wholesale 
power  rates  for  the  Western  Division 
have  been  structured  as  follows: 
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Description  of  Changes  in  Rate  Structiu« 
and  Level 

As  shown  above,  the  structure  of  the 
proposed  rate  schedules  has  not 
changed  from  that  of  the  present  rate 
schedules.  However,  the  level  of  rates 
has  changed  for  all  of  the  above  classes 
of  power. 

In  the  Eastern  Division  of  P-SMBP, 
the  firm  capacity  charge  has  increased 
under  the  proposed  schedule  $0.30/kW- 
month  from  $1.35  to  $1.65/kW-month. 
The  Hrm  energy  charge  for  energy  up  to 
and  including  60-percent  monthly  load 
factor  has  increased  from  3.62  to  4.41 
mills/kWh  or  .79  mills/kWh.  For  energy 
above  60-percent  monthly  load  factor, 
the  energy  charge  has  also  increased 
0.79  mills/kWh.  from  7.00  to  7.79  mills/ 
kWh. 

The  proposed  capacity  is  $1.65/kW- 
month  versus  the  current  charge  of 
$1.35/kW-month.  an  increase  of  $0.30/ 
kW-month.  Peaking  energy  under  the 
proposed  rate  schedule  has  increased 
0.79  mills/kWh  from  3.62  to  4.41  mills/ 
kWh. 

In  the  Western  Division  of  P-SMBP. 
the  firm  capacity  charge  has  increased 
under  the  proposed  rate  schedule  $0.22/ 
kW-month.  from  $1.43  to  $1.65/kW- 
month.  The  firm  energy  charge  has 
increased  from  4.3  mills  to  5.1  mills/  > 
kWh.  or  .80  mills/kWh. 

The  proposed  peaking  capacity  charge 
is  $1.65/kW-month  versus  the  current 
charge  of  $1.43/kW-month.  an  increase 
of  $0.22/kW-month. 

Transmission  service  for  the  Western 
Division  will  increase  0.2  mills/kWh 
under  the  proposed  rate  schedule, 
raising  the  current  rate  of  1.1  mills/kWh 
to  1.3  mills/kWh. 

Expected  Changes  in  Annual  Revenue 

The  rate  adjustment  would  increase 
average  annual  firm  revenues  about 
$12.7  million,  which  is  necessary  to 
satisfy  the  cost  recovery  criteria  as  set 
forth  in  DOE  Order  No.  RA  6120.2. 

Statement  of  Revenue  and  Related  Costs 

A  breakdown  of  costs  by  class  of 
service  is  not  available.  The  following 
table  provides  revenue  data  for  firm 
power  and  peaking  sales  through  the 
proposed  rate  period.  The  Western 
Division  is  currently  finalizing  a 


marketing  plan.  That  plan  provides  for 
Western  Division  peaking  sales; 
however,  it  is  not  expected  to  be 


implemented  until  after  1989;  thus  there 
is  no  Western  Division  peaking  revenue 
shown  in  the  table  below. 
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The  data  shown  above  reflect 
estimates  used  in  the  1982  Power 
Repayment  Study  (PRS)  for  the 
proposed  rate  approval  period.  It  should 
be  noted  that  the  PRS  contains  only  one 
variable — the  composite  rate  for  future 
firm  power  (capacity  and  energy 
combined)  sales  on  a  per  kWh  basis. 
Revenues  from  othe  sources  are 
estimated  and  entered  into  the  study. 
The  study  adjusts  this  composite  rate 
until  sufficient  revenues  are  generated 
to  meet  cost  recovery  criteria.  The 
actual  rates  designed  to  yield  these 
revenues  are  determined  after  the  PRS  is 
completed  by  adjusting  both  capacity 
and  energy  rates,  and  not  just  energy 
rates.  Actual  revenues  collected  for  each 
class  of  service  will  vary  from  those 
estimated  in  the  published  1982  PRS. 

Revenues  from  the  Western  Division's 
transmission  service  rate  are  not  shown 
separately  in  the  published  1982  PRS, 
but  are  included  in  the  'Total  Revenue" 
column  of  that  study.  The  data  shown 
above  for  Eastern  Division  Firm  and 
Western  Division  Finn  are  summed  on 
the  1982  PRS  and  shown  as  "Firm 
Commercial." 

Explanation  of  Rate  Development 
Process  and  Supporting  Documents 
Chronological  Discussion 

Proceedings  on  the  proposed  rate 
adjustment  were  initiated  on  March  19, 
1984,  when  a  letter  announcing  the 
informal  customer  meetings  was  mailed 
to  all  firm  power  customers  and  other 
interested  persons.  The  informal 
customer  meetings  were  also  advertised 
with  a  March  30, 1984,  press  release. 
These  meetings  were  conducted  at  four 
different  locations  from  April  16  through 
April  19, 1984.  At  these  preliminary 
meetings.  Western  representatives 
explained  the  need  for  the  increase  and 
answered  questions  from  interested 
persons. 

On  June  29, 1984,  a  formal  90-day 
customer  consultation  and  comment 
period  was  initiated  with  an 
announcement  of  the  proposed  rate 
adjustment  published  in  the  Federal 
Register  at  49  FR  26797.  This  notice  also 
announced  four  public  information 


forums  conducted  July  16  through  July 
19, 1984,  and  four  public  comment 
forums  conducted  August  20  through 
August  23, 1984.  The  information  forums 
were  further  advertised  with  a  June  29, 
1984,  press  release.  On  June  27, 1984,  a 
mailing  of  a  final  customer  brochure 
was  made  to  all  customers  and  other 
interested  parties.  This  mailing  also 
included  a  letter  enouncing  the  public 
information  and  comment  forums.  At  the 
information  forums.  Western 
representatives  again  explained  the 
need  for  the  rate  increase  and  answered 
questions  from  interested  persons.  The 
comment  forums  were  conducted  to  give 
the  public  an  opportunity  to  comment 
for  the  record.  Other  public  comments 
were  received  through  September  29, 
1984,  and  have  been  considered  in  the 
preparation  of  this  rate  order. 

Project  History 

The  Missouri  River  Basin  Project  was 
authorized  by  section  9  of  the  Flood 
Control  Act  of  December  22. 1944  (58 
Stat.  877,  Pub.  L  534,  78th  Congress,  2nd 
session),  which  approved  the  general 
comprehensive  plan  set  forth  in  Senate 
Document  191  and  House  Document  475, 
as  revised  and  coordinated  by  Senate 
Document  247,  78th  Congress,  2nd 
session.  The  comprehensive  plan  has 
been  funded  through  numerous 
appropriaton  acts  with  the  intention  of 
development  of  the  water  resources  in 
the  Missouri  River  Basin. 

The  Missouri  River  Basin  Project,  later 
renamed  the  Pick-Sloan  Missouri  Basin 
Program  to  honor  its  two  principal 
authors,  has  been  under  construction 
since  1944.  The  project  encompasses  a 
comprehensive  program  of  flood  control, 
navigation  improvement,  irrigation, 
municipal  and  industrial  water 
development,  and  hydroelectric 
production  for  the  entire  Missouri  River 
Basin.  Multipurpose  projects  have  been 
developed  on  the  Missouri  River  and  its 
tributaries  in  Montana,  North  Dakota, 
South  Dakota,  Wyoming,  and  Colorado. 
Electric  transmission  facilities  have  also 
been  constructed  in  those  States,  as  well 
as  in  Minnesota,  Nebraska,  Iowa,  and 


participation.  A  series  of  public 


Deputy  Secretary  the  authority  to 


have  been  structured  as  follows: 


47976 


Regbter  /  Vol  48.  No.  237  /  Friday.  December  7.  1964  /  Nottow 


Miswmh.  Tb«  F-SMBP  is  divided  into  an 
Eaatera  Divinoii  and  a  Western 
Division.  The  two  Divisions  cannot,  at 

this  time,  be  operated  fully  integrated 
because  of  differing  electric 
characteristics.  In  addition  to  the 
multipurpose  water  devekipment 
projects  which  were  authorized  by 
section  9  of  the  Flood  Control  Act  of 
1944.  certain  older  existing  projects  have 
been  integrated  with  the  P-SMBP  for 
power  marketing  and  operational 
purposes.  Four  projects.  Colorado-Big 
Thompson,  Kendrick.  Shoshone  and 
Riverton  were  combined  with  P-SMBP 
in  1954  for  marketing,  operation,  and 
repayment  porposes  and  the  fifth.  North 
Platte,  was  combined  in  1958.  These 
projects  are  known  as  the  "Integrated 
Projects  ■  of  the  P-SMBP,  Western 
Division.  The  Riverton  Project  was 
reauthorized  as  a  unit  of  the  P-SMK*  by 
Pub.  L  91-409  on  September  25, 1970. 
The  Flood  Control  Act  of  1944  also 
authorized  integration  of  the  Fort  Peck 
Project  with  the  P-SMBP  for  operations 
and  repayment  purposes.  Largely  as  a 
result  of  these  projects,  which  pre-dated 
the  P-SMBP.  the  Eastern  Division  and 
Western  Division  have  different  power 
rates. 

The  P-SMBP  has  been  heralded  since 
its  aodiorization  as  a  pioneer  in 
comprehensive  basinwide  multipurpose 
development.  All  functions  of  the  project 
were  maximized  within  the  water 
resource  «vith  some  functions  assisting 
others  in  repajment  beyond  the  ability 
of  the  beneficiary.  An  innovative  feature 
of  the  program  was  its  basinwide.  rather 
than  individual  project,  financial 
management  mandate  which  extended 
the  scope  of  financial  assistance  to 
irrigation  and  established  that 
repayment  of  all  features  be  based  on 
ultimate  development  of  the  program. 

Power,  flood  control,  and  navigation 
are  the  most  advanced  features  and 
have  been  providing  benefits  to  the 
Basin  States  for  many  years.  Upper 
basin  States  have  received  hydropower 
since  1943  and  downstream  States  have 
received  flood  control  and  navigation 
benefits.  Yet  to  be  advanced  to  a 
comparable  status  of  development  are 
the  Federal  irrigation  projects  which 
were  included  in  the  comprehensive 
plan  to  replace  land  lost  to  project 
reservoirs  in  the  upper  basin  States. 

The  planning,  development  and 
operation  of  the  P-SMBP  have  been 
soocessfuliy  carried  out  for  close  to  40 
years  by  the  Departments  of  the  Interior 
and  Army,  and  most  recently,  the  DOE. 
The  success  of  the  program  can  be 
attributed  to  sound  financial 
management,  wherein  powerrates  and 
revenues  have  been  carefully  scheduled 


to  meet  program  and  repayment 

obligations. 

Western  was  established  on 
December  21. 1977,  pursuant  to  section 
302  of  Pub.  L  95-91,  DOE  Energy 
Organizational  Act,  dated  August  4. 
1977.  Western  is  responsible  for  the 
Federal  electric  power  marketing  and 
transmission  functions  in  15  Central  and 
Western  States  encompassing  a  1.3- 
million-square-mile  geographic  area, 
which  includes  the  P-SMBP  marketing 
area. 

Power  Repayment  Studies 

Generai  History 

The  PRS's  for  the  P-SMBP  are 
prepared  by  Western  with  the 
cooperation  of  the  USBR  and  the  Corps 
of  Engineers.  Basic  river  basin 
hydrology,  water  depletions,  power 
generation,  and  project  development 
data  are  among  the  many  items  USBR 
and  the  Corps  of  Engineers  contribute  to 
the  studies. 

The  PRS's  are  prepared  in  accordance 
with  P-SMBP  authorizing  legislation  and 
v\rith  DOE  Order  No.  RA  6120.2  on 
Power  Marketing  Administration  (PMA) 
financial  reporting.  The  studies  array 
historic  income,  expense,  and 
investment  to  be  repaid  from  power 
revenues,  along  with  estimates  for  future 
years.  They  also  portray  the  annual 
repayment  of  production  and 
transmission  costs  of  the  power  system, 
as  well  as  nonpower  costs  assigned  to 
power  for  repayment,  through  the 
application  of  revenues  over  the 
repayment  period  of  the  project.  The 
studies  show,  among  other  items, 
estimated  revenues  and  expenses,  the 
estimated  amount  of  unpaid  Federal 
investment  which  will  be  repaid,  and  the 
total  estimated  amount  of  Federal 
investment  year-by-year  over  a  100-year 
period.  The  studies  do  not  deal  with  rate 
design. 

Special  Study  B-5,  documented  in  the 
"Report  on  Financial  Position  MRBP, 
December  1963."  was  submitted  to 
Congress  and  set  forth  a  broad 
statement  of  repayment  principles.  Basic 
guides  and  criteria  established  therein 
have  been  incorporated  in  the  annual 
PRS's.  Payout  criteria  and  interest  rates 
beginning  in  FY  1966  have  been 
endorsed  by  the  Garrison  Diversion  Unit 
Act  of  August  5, 1965.  Our  current 
studies  reflect  resources,  marketing, 
operation  and  maintenance  (O&M) 
expenses,  replacements,  payments  to 
the  integrated  projects,  investment,  and 
irrigation  development  date  available  as 
of  1982. 


General  Description  of  Power 
Repayment  Study  Components 

The  repayntent  study  consists  of  four 
main  parts:  (1)  Annual  revenues:  (2} 
annual  revenue  deductions;  (3) 
repayment  of  replacement  and  (4) 
repayment  of  investments. 

Capacity  and  energy  are  based  on  the 
latest  hydrology,  depletions,  and 
marketing  projections  for  the  P-SMBP, 
They  are  converted  to  annual  power 
revenues  by  the  application  of 
appropriate  rates.  These  power 
revenues  are  first  applied  to  repayment 
of  annual  revenue  deductions  which  are 
composed  of  O&M  costs,  wheeling 
expense,  payments  to  integrated 
projects,  purchased  energy,  and  interest 
expense. 

Any  remaining  power  revenues  are 
then  applied  to  the  repayment  of 
interest-bearing  commercial  power 
investment  The  study  is  designed  to 
repay  the  investment  carrying  the 
highest-interest-rate  first.  However, 
each  power  investment  is  required  to  be 
repaid  within  50  years  of  the  date  on 
which  it  was  placed  in  service. 

Interest  rates  of  2V^  and  3  percent  are 
used  on  existing  transmission  facilities 
and  power  generating  facilities  in 
accordance  with  provisions  of  the 
Garrison  Diversion  Unit  Act  of  August  5, 
1965  (Pub.  L  69-108,  89th  Congress  HR 
237).  New  investments  beyond  the  scope 
of  that  act  will  be  subject  to  the  current 
interest  rates  pursuant  to  DOE  Order 
No.  RA  6120.2 

Replacements  are  investments 
required  to  replace  original  investments 
as  their  economic  or  physical  usefulness 
declines.  In  the  FY  1962  PRS. 
replacements  are  subject  to  the  same 
interest  rates  as  the  original 
investments.  In  future  studies, 
replacements  made  after  1981  will  be 
subject  to  current  interest  rates. 

The  FY  1972  PRS  and  previous  studies 
forecast  future  replacement  costs  based 
on  the  original  installed  cost  of  the 
facility.  Starting  with  the  FY  1973  PRS, 
estimated  future  replacement  costs  have 
been  indexed  to  current  levels,  and  are 
treated  as  capital  investments  which  are 
repaid  over  their  service  lives. 

Besides  repayment  of  power 
investments,  revenues  must  repay  a 
portion  of  the  irrigation  investments, 
including  part  of  the  investment  for 
multipurpose  reservoirs. 

The  legislative  history  of  the  P-SMBP, 
principally  Senate  Document  No.  191. 
recognized  that  portions  of  the  power- 
producing  capacity  of  the  project  would 
be  used  for  Federal  project  irrigation 
and  drainage  pumping  service.  It  also 
established  that  the  cost  of  that  portion 
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of  the  power  system  reserved  for 
irrigation  pumping  would  be  interest- 
free.  Accordingly,  all  analyses  of  the 
program  have  assumed  that  a 
percentage  of  the  power  investment 
would  be  reserved  for  irrigation 
pumping,  and  as  such,  the  same 
percentage  of  the  power  investment 
would  be  suballocated  as  interest-free 
irrigation  pumping  cost.  The  percentage 
for  suballocation  of  the  costs  have  been 
determined  by  the  relationship  of  total 
ultimate  project  pumping  peakload 
demand  at  the  generators  to  power 
system  generating  capacity  (538,622  kW 
of  ultimate  pumping  requirements 
divided  by  2,522,600  kW  of  total  system 
capacity).  The  application  of  this  ratio  in 
the  present  study  results  in  21.4  percent 
of  the  costs  allocated  to  power  being 
suballocated  to  pumping  purposes. 
These  suballocated  costs  are  scheduled 
for  repayment  with  the  associated 
irrigated  projects. 

Pursuant  to  the  Garrison  Diversion 
Unit  Act  costs  relating  to  specific 
irrigation  units  (including  main  stem  and 
other  reservoir  storage  and  irrigation 
pumping  power  cost  assignments,  if 
appropriate)  constructed  or  under 
construction  on  June  30. 1964.  are  to  be 
repaid  within  the  easiest  practicable 
time  period  after  completion  of 
repayment  of  interest-bearing 
commercial  power  investment,  but  prior 
to  irrigation  units  constructed  after  that 
date.  Costs  relating  to  new  (after  June 
30, 1964)  and  future  irrigation  units, 
divisions,  or  irrigation  blocks  (including 
main  stem  and  other  reservoir  storage 
and  irrigation  pumping  power  cost 
assignments  if  appropriate]  are  to  be 
repaid  within  50  years  following  the 
allowable  development  period  (usually 
10  years)  after  the  individual  unit 
division,  or  irrigation  block  becomes 
benefit-producing. 

Costs  of  the  multiple-purpose 
investments  have  been  allocated  by  the 
agency  having  construction  jurisdiction. 
The  "Separable  Costs-Remaining 
Benefits"  method  of  allocation  has  been 
used  on  main  stem  reservoirs  and 
multipurpose  reservoirs.  Federally 
financed  alternative  costs  have  been 
used  for  determining  the  annual  cost  of 
the  single-purpose  power  alternative  in 
the  cost  allocation  procedures.  This  is 
consistent  with  the  statement  of 
"Policies,  Standards,  and  Procedures  in 
the  Formulation,  Evaluation,  and 
Review  of  Plans  for  Use  and 
Development  of  Water  and  Related 
Land  Resources,"  approved  by  the 
President  on  May  15, 1962,  and  printed 
as  Senate  Document  No.  97,  87th 
Congress,  2nd  Session. 


Study  Inputs 

The  following  items  are  entered  into 
the  repayment  study  as  historical  data 
and/or  as  short-term  future  budget 
estimates.  These  data  are  then  used  in 
the  study  to  make  long-term  projections 
of  revenues  and  expenses.  The  inputs 
are  generally  classified  as  revenues, 
expenses,  and  project  investments. 

Revenues 

The  historical  power  and  energy  sales 
are  based  on  accounting  records  through 
September  30, 1982.  The  FT  1983  sales 
were  based  on  the  best  estimates 
available  using  the  most  current  system 
hydrology.  Thereafter,  total  annual         > 
energy  and  capacity  sales  are  based  on 
average  and  adverse  water  conditions, 
respectively.  Basic  data  for  determining 
power  generated  at  USBR  tributary 
powerplants  and  the  Corps  of  Engineers 
main  stem  powerplants  were  obtained 
from  latest  available  reservior 
operational  studies.  The  generation  data 
were  then  reduced  to  reflect  future 
irrigation  depletions. 

'The  "gross  revenue  data"  for  this 
study  include  revenues  from  sales  of 
long-term  firm  commercial  power,  sales 
of  peaking  power,  sales  of  irrigation 
energy,  and  other  revenues.  These  other 
revenues  come  from  sources  such  as: 
replacement  service,  summer  firm, 
maintenance  service,  wheeling  income, 
joint  transmission  system  charges,  the 
Southwestern  Power  Administration's 
share  of  intertie  costs.  Canyon  Ferry 
headwater  benefits,  and  a  conservative 
estimate  of  revenue  from  above  adverse 
water  year  peaking  capability. 

Expenses 

OS-M  Expenses 

O&M  expenses  shown  in  the  PRS 
reflect  the  costs  associated  with  the 
operation  of  powerplants,  substations, 
and  dispatch  ofiices;  the  maintenance  of 
powerplants,  substations,  and 
transmission  lines;  supplies  associated 
with  maintenance;  any  nonrecurring 
maintenance;  administrative  overhead; 
and  wheeling  payments  for  use  of 
transmission  capacity  in  other  systems. 

Historical  O&M  expenses  are  based 
on  accounting  records  through 
September  30. 1982.  I>rojected  O&M 
expenses  are  based  on  the  program 
documents  contained  in  the  FY  1984 
budget  dated  December  1982. 
Nonrecurring  O&M  is  included  as  a  part 
of  the  O&M  expense  through  the  budget 
period,  but  has  been  removed  from  the 
cost  estimate  beyond  that  point.  No 
attempt  has  been  made  to  forecast 
changes  in  the  operation  or  maintenance 
costs  beyond  the  budget  period; 
therefore,  the  variance  observed  in  the 


future  data  is  due  solely  to  declining 
future  wheeling  expenses.  Wheeling 
expenses  decline  proportionately  as  firm 
power  sales  decline. 

Purchased  Power 

Historical  purchased  power  costs  are 
based  on  accounting  records  through 
September  30, 1982.  The  FY  1983 
purchased  power  cost  is  based  on  the 
FY  1964  budget  justification  program 
documents  dated  December  1982.  No 
future  purchased  power  costs  are 
projected  beyond  1983.  because  the  PRS 
is  based  on  average  water  year  data  for 
the  period  1984  through  2082. 

Integrated  Projects 

Four  projects,  Colorado-Big 
Thompson.  Kendrick,  Riverton.  and 
Shoshone,  were  combined  with  the  P- 
SMBP  in  1954  for  power  marketing, 
operation,  and  repayment  purposes  and 
the  fifth.  North  Platte,  was  combined  in 
1959.  These  projects  are  known  as  the 
"Integrated  Projects"  of  the  P-SMBP. 
Western  Division.  The  Riverton  Project 
was  reauthorized  as  a  unit  of  P-SMBP 
on  September  25, 1970,  by  Pub.  L  91-409. 
Basically,  the  integration  combined  the 
projects'  powerplants  and  transmission 
systems  for  operational,  power 
marketing,  and  repayment  purposes. 
Irrigation  development  of  the  Integrated 
Projects  was  completed  in  accordance 
with  plans  contemplated  in  the 
authorizing  legislation.  Long-term 
contracts  established  the  share  of  the 
costs  allocated  to  irrigation  that  the 
irrigation  districts  would  repay.  The 
remaining  irrigation  development  costs 
were  assigned  to  be  repaid  from  power 
revenues.  An  annual  transfer  of  funds 
from  the  P-SMBP  to  the  Integrated 
Projects  is  made  in  an  amount  sufficient 
to  cover  O&M  expenses,  repayment  of 
the  interest-bearing  power  investment, 
and  replacements.  In  addition  to  these 
annual  costs,  payments  are  made 
periodically  to  repay  the  portion  of  the 
irrigation  investment  assigned  to  power. 

The  historical  integrated  project 
expenses  are  based  on  accounting 
records  through  September  30, 1982. 
Future  expenses  are  based  on  studies 
which  are  conducted  jointly  by  the 
Lower  Missouri  Region  of  the  USBR  and 
Western's  Loveland-Fort  Collins  Area 
Office. 

Interest 

Rates  of  interest  applicable  to  the 
interest-bearing  commercial  power 
investments  (including  interest  during 
construction)  were  established  in 
accordance  with  the  Garrison  Diversion 
Unit  Act  Pub.  L  89-108,  89th  Congress. 
August  5, 1965. 


revenues  have  been  carefully  scheduled       of  1982. 


established  that  the  cost  of  that  portion 
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All  onrestments  in  existing  power 
generatioo  facilities  constructed  by  the 
Corps  of  Engineers  and  USBR  were 
charged  3-percent  interest  from  the  date 
of  investment  to  June  30, 1965. 
Thereafter,  the  interest  rale  on  the 
unpaid  baiaoce  of  the  investment 
allocated  to  commercial  power  is  2V^ 
percent  per  annum  for  Corps  oi 
Engineers  related  investments  and  3 
percent  per  annum  for  USBR  related 
investments.  The  commercial  power 
investment  in  the  transmission  and 
operating  facilities  for  the  P-SMBP  is 
divided  between  the  2V^-  and  3-percent 
interest  rates.  This  division  is  made  in 
the  same  ratio  as  that  of  the  power 
generating  capacity  installed  by  the 
Corps  of  Engineers  compared  to  the 
power  generating  capacity  installed  by 
the  USBR. 

Future  power  system  investments 
beyond  the  scope  of  the  Garrison 
Diversion  Act  of  1965  are  subject  to  the 
current  interest  rate.  That  interest  rate 
was  9V%  percent  at  the  time  of  the  FY 
1982  study. 

Project  Investment 

Power  hirestments 

The  cnmulative  power  investment  and 
the  allowable  unpaid  balance  are 
increased  by  the  cost  of  an  investment 
in  the  year  a  facility  is  placed  in  service, 
and  the  allowable  unpaid  balance  is 
correspondingly  reduced  by  the  amount 
of  this  investment  50  years  later. 

The  interest-bearing  power 
investments  represented  in  the 
repayment  studies  are  the  total  specific 
power  costs  plus  a  share  of  the 
multipurpose  functions  allocated  to 
power,  less  the  suballocation  to  interest- 
free  irrigation.  The  historical  data  are 
based  on  accounting  records  through 
September  30, 1982.  Future  irrv-estments 
are  projected  through  the  budget  period 
only  and  are  based  on  cost  estimates  for 
FY  1984  budget  justification. 

Power  Replacements 

Beginning  in  FY  1973,  future 
replacement  costs  were  treated  as 
capital  investments  and  identified  in 
repayment  studies.  Repayment  periods 
associated  with  replacements  are  based 
on  the  estimated  service  life  of  each  unit 
of  property  included  in  the  total  electric 
plant  investment,  but  do  pot  exceed  50 
years.  The  units  of  property  and  service 
life  factors  used  in  this  study  to  estimate 
future  reptacnnents  beyond  the  budget 
period  are  based  on  an  August  1981 
publication  entitled  "Replacements- 
Units.  Service  Lives,  Factors"  published 
by  the  U^R  and  Western.  The 
estimated  service  lives  of  the  units  of 
property  reflect  the  retirements  that 


have  been  experienced  over  the  years 
with  various  facilities.  The  total  P-SMBP 
electric  plant  investment  (ixicluding  that 
suballocated  to  irrigation  for  repayment 
purposes)  is  used  in  computing 
replacement  costs. 

The  FY  1982  study  and  previous 
studies  forecast  future  replacement 
costs  based  on  the  original  installed  cost 
of  the  facility.  Beginning  in  FY  1973,  the 
original  installed  costs  are  indexed  to 
current  cost  levels  for  estimating 
replacement  costs.  The  costs  are  not 
indexed  beyond  current  levels,  and  do 
not  reflect  possible  continued  escalation 
of  costs  or  expenses. 

Historical  replacement  costs  are 
based  on  accounting  records  through 
September  3a  1982.  Estimated 
replacement  co&ts  for  the  immediate 
future  are  based  on  the  program 
documents  included  with  the  FY  1984 
budget  justification  dated  (December 
1982.  The  estimated  replacement  costs 
beyond  the  budget  period  in  the  program 
documents  are  indexed  to  1982  cost 
levels. 

Irrigation 

Required  aid  to  irrigation  reflects  the 
cumulative  P-SMBP  irrigation 
investment  to  be  repaid  from  power 
revenues  after  crediting  revenues 
anticipated  from  irrigation  and  existing 
municipal  and  industrial  water 
agreements.  Repayment  periods,  except 
for  existing  units,  reflect  a  development 
period  after  the  unit  becomes  benefit- 
producing  plus  a  SO-year  repayment 
period. 

Irrigation  investment  is  comprised  of 
three  separate  categories  of  units.  The 
first  category,  "Existing  Units,"  includes 
all  units  that  have  been  constructed  and 
are  now  in  operation.  All  of  the  existing 
units  were  either  constructed  or  under 
construction  on  June  30. 1964.  The 
second  category,  called  "Projects  in 
Construction  Pliase,"  consists  of 
individually  itemized  units  which  are 
under  construction  or  for  which 
construction  is  expected  to  be 
completed,  all  of  which  would  require 
irrigation  aid  during  the  PRS  or  by  the 
year  2062.  The  third  category.  "Other 
Units"  includes  those  for  which  future 
development  is  anticipated.  "Other 
Units."  developed  through  the  year  2022 
would  requie  irrigation  aid  during  the 
life  of  the  study. 

Future  irrigation  investments  are 
based  on  1982  cost  levels.  Assistance 
from  power  revenues  is  required  by  law 
to  repay  irrigation  investment  beyond 
the  irrigators'  abihty  to  repay. 

Order  of  Repayment 

In  accordance  with  repayment 
criteria,  the  repayment  study  first 


applies  aH  revenues  to  payment  of 
annual  OAM  and  interest  costs.  An 
annual  transfer  of  funds  from  P-SMBP  is 
made  to  the  Western  Division  Integrated 
Projects  which  is  sufficient  to  cover  the 
operation,  maintenance  and 
replacement  (OMAR)  expenses,  repay 
the  interest-bearing  power  investment, 
and  make  the  aid  to  irrigation  payments 
within  their  established  repayment 
periods.  These  annual  payments  are 
treated  as  an  operating  expense  by  P- 
SMBP.  Remaining  revenues  are  appHed 
to  repayment  of  investment.  Costs  of 
each  unit  division,  or  separable  feature 
allocated  to  commercial  power  are 
repaid  with  interest  on  the  unpaid 
balance.  In  no  case  does  the  repayment 
exceed  50  years  from  the  date  when  the 
unit,  division,  or  separable  feature 
became  revenue-producing.  After 
repayment  of  these  commercial  power 
investments,  revenues  are  utilized  to 
provide  aid  to  irrigation. 

Basis  for  Rate  Developmeat 

For  the  Eastern  Division,  the  monthly 
demand  charge  was  proportioned  in 
accordance  with  the  overall  ratio  of 
increase  and  rounded  to  an  even  $1.65/ 
kW.  The  energy  component  was 
assigned  the  balance  of  the  required 
increase.  This  structure  yields  a 
desirable  split,  approximately  50/50 
between  the  demand  and  energy 
components  of  the  rate  schedule.  The 
wide  deversity  of  types  of  load  in  the 
service  area  results  in  customers  with 
widely  divergent  load  factors.  An  . 
approximate  50/50  split  between 
demand  and  energy  components  does 
not  give  unfair  advantage  or  penalty  to 
any  one  customer  group. 

Based  upon  the  load  characteristics  of 
the  Western  Division's  firm  power 
obligation,  a  monthly  capacity  charge  of 
$1.65  per  kW  (the  same  as  the  Eastern 
Division)  together  with  an  energy  charge 
of  5.1  mills  per  kWh.  will  yield  the 
required  8.54  mills  per  kWh  average 
return.  The  proposed  rate  for  peaking 
power  is  the  same  as  the  proposed  firm 
power  rate.  The  proposed  transmission 
service  rate  was  obtained  by  increasing 
the  current  transmission  service  rate  by 
the  ratio  of  the  proposed  firm  power  rate 
to  the  present  firm  power  rate,  and  is 
expressed  to  the  nearest  one  tenth  of  a 
mill. 

The  proposed  effective  dale  of  the 
new  rate  schedules  is  the  first  day  of  the 
first  full  billing  period  beginning  after 
January  1, 1985.  This  supersedes  the 
language  in  49  FR  26798.  June  29. 1964.  . 
which  states  'The  proposed  rates  are 
expected  to  go  into  effect  on  an  interim 
basis  with  the  beginning  of  the  famtary 
1985  billing  period." 
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Discussion  of  Issues — Public  Comments 

Questions  Regarding  P-SMBP  O&M 
Cost 

Western  received  several  requests 
from  customers  and  other  interested 
parties  to  show  in  greater  detail  the 
components  making  up  O&M  cost  in  the 
1982  PRS.  There  was  a  mistaken 
perception  by  some  who  read  the 
preliminary  Draft  Customer  Rate 
Brochure  that  projected  O&M  costs  had 
risen  36  percent  between  1980  and  1982. 
Westerns  preliminary  Draft  Customer 
Rate  Brochure  actually  showed  an 
increase  of  18  percent  between  the  100- 
year  projections  of  O&M  in  the  1980  PRS 
versus  the  100-year  projections  in  the 
1982  PRS.  Also,  some  customers 
mistakenly  assumed  that  Western  had 
built  a  9-percent-per-year  inflation 
factor  into  its  projected  O&M  expenses. 
Western  responded  that  the  increase  in 
projected  O&M  costs  between  the  two 
PRS's  was  18  percent  in  the  Draft 
Customer  Rate  Brochure,  not  36  percent. 
In  addition.  Western  reexamined  some 
O&M  data  and  assumptions  related  to 
O&M  which  resulted  in  reductions  in 
projected  O&M  in  the  final  1982  PRS.  In 
the  final  rate  analysis,  the  100-year 
projection  of  O&M  expense  was  13 
percent  higher  than  the  100-year 
projection  of  O&M  expense  in  the  1980 
PRS.  Western  also  responded  that  a  9- 
percent  inflation  rate  was  not  factored 
into  projected  O&M  costs.  Western's 
O&M  expenses  for  the  first  6  years  of 
the  study  period  are  taken  directly  from 
budget  documents.  The  O&M  estimates 
for  this  "budget  period"  include  any 
expected  increases  in  the  cost  of 
materials  and  supplies,  oradditional 
work  due  to  new  facilities.  Western 
does  index  costs  and  prices  for 
materials  and  supplies  during  the  budget 
period  bused  on  a  targeted  level 
provided  by  the  Office  of  Management 
and  Budget.  Salary  increases  for 
General  Schedule  employees  are  not 
projected  and  union  agreements  for 
Wage  Board  employees  are  assumed  to 
remain  constant.  All  nonrecurring  and 
extraordinary  maintenance  is  removed 
from  the  estimate  for  the  last  year  of  the 
budget  period,  and  the  resulting  "routine 
O&M  expense"  is  held  constant  from  the 
last  budgeted  year  through  the 
remainder  of  the  100-year  projection 
period  except  for  some  slight  variance  in 
wheeling  expense.  Wheeling  expense  is 
adjusted  annually  up  or  down  in 
proportion  to  firm  power  sales.  In 
addition  to  these  responses,  Western 
sent  to  two  parties  a  breakdown  of 
O&M  expense  by  major  category;  i.e.. 
the  Corps  of  Engineers,  Western's 
Billings  Area  Office.  Western's 
Loveland-Fort  Collins  Area  Office, 


USBR's  Lower  Missouri  and  Upper 
Missouri  Offices,  and  a  breakdown  of 
wheeling  expenses.  A  further 
breakdown  of  O&M  expense  to  identify 
funds  spent  on  transmission  lines, 
substations,  communications,  power 
marketing  and  other  expenses  was 
shown  for  Western's  BilUngs  and 
Loveland-Fort  Collins  Area  Offices. 

Questions  Regarding  Irrigation  Aid 

Several  questions  and  comments  were 
received  concerning  the  amount  of 
irrigation  aid  shown  in  the  1982  PRS  and 
its  effect  on  power  rates.  One 
commentor  expressed  full  support  for 
the  ultimate  development  concept  but 
also  expressed  the  thought  that  the 
increase  in  irrigation  aid  from  $2.2 
billion  to  $3.2  billion  betwen  the  1980 
and  1982  PRS  was  not  justified.  Also 
questioned  was  the  inflation  rate  used  to 
estimate  future  irrigation  aid.  Another 
interested  party  also  asked  for  the 
specific  reasons  why  irrigation  aid 
repaid  increased  $1  billion  between  the 
1980  and  1982  PRS.  In  addition,  they 
commented  that  presently  authorized 
irrigation  projects  would  be  constructed 
by  the  year  2000  and  were  curious  as  to 
why  irrigation  aid  continued  to  increase 
after  that  date.  They  also  commented 
that  the  unpaid  balance  of  irrigation  aid 
continually  increased  throughout  the 
1982  PRS  even  as  payments  were  being 
made  toward  that  unpaid  balance.  They 
asked  why  this  unpaid  balance 
remained  at  the  end  of  the  study.  In 
addition  to  these  comments  and 
questions  on  total  irrigation  aid.  there 
were  numerous  inquiries  regarding 
specific  projects  and  data  relating  to 
total  irrigation  aid. 

One  party  was  specifically  interested 
in  obtaining  information  concerning  the 
Norden  Dam-O'Neill  irrigation  project. 
Their  questions  concerned  the  present 
cost  of  the  project  its  portion  of 
irrigation  aid,  its  effect  on  Western's 
power  rates,  the  likelihood  of  increases 
in  its  cost  estimate  in  future  years,  and 
the  effect  on  power  rates  of  cost 
overruns  and  inflation  related  to 
irrigation  units.  Another  interested  party 
asked  what  the  effect  would  be  on  rural 
electric  customers  of  any  large  irrigation 
project  being  constructed.  Another 
inquiry  was  concerned  about  the 
content  of  the  rule  relating  to  the 
irrigators'  "ability  to  pay"  for  irrigation 
projects  and  who  determines  these 
rules. 

Western  responded  to  these  questions 
by  saying  that  the  increase  from  $2.2  to 
$3.2  billion  in  total  irrigation  aid 
repayment  since  the  1980  PRS  is  due 
both  to  an  indexing  of  unit  costs  to 
October  1982  levels,  and  to  the 
rescheduling  of  units.  Approximately  75 


percent  of  the  $1  billion  increase  results 
from  rescheduling  of  units.  The 
remaining  25  percent  results  from  cost 
indexing  to  October  1982;  there  is  no 
inflation  factor  (beyond  1982)  in  this 
item.  Formerly,  the  USBR  scheduled 
units  of  the  P-SMBP  individually.  Yearly 
updates  saw  many  changes  in  near-term 
projects,  while  long-term  projects  went 
essentially  unreviewed.  Over  the  years, 
these  changes  resulted  in  a  discrepancy 
between  scheduled  acres  and  the  P- 
SMBP  "Ultimate  Development"  acreage 
total. 

"Ultimate  Development"  for  purposes 
of  financial  management  of  the  P-SMBP. 
is  defined  in  terms  of  the  total  acreage 
(3,768,000  acres]  incorporated  in  the  1958 
study,  "Economic  Analysis:  Missouri 
River  Basin  Project."  That  acreage  was 
validated  by  congressional  review,  and 
corresponds  to  the  Corps  of  Engineere 
main  stem  cost  allocations  of  the  same 
year.  Beginning  with  the  1981  PRS,  the 
USBR  changed  their  unit  scheduling 
approach.  Proposed  units  of  the  P-SMBP 
are  now  individually  scheduled  only  if 
the  unit  has  been  reauthorized,  and  the 
USBR  is  actively  seeking  construction 
funds  from  Congress.  Remaining  acres 
of  the  P-SMBP  are  scheduled  over  the 
remainder  of  a  100-year  development 
period  based  on  an  equal  annual 
schedule  resulting  in  a  composite 
investment  over  the  period. 

The  reason  there  is  an  unpaid  balance 
at  the  end  of  the  study  is  that  after  1995. 
irrigation  construction  continues  at 
about  $67.5  million  per  year  through 
2082.  Through  2082.  slightly  less  than 
$67.5  million  is  being  paid  off  per  year 
thus  a  net  increase  in  the  balance  to  be 
repaid  results.  Each  $67.5  million 
increment  of  construction  has  a  60-year 
repayment  period  (50-year  repayment 
plus  10-year  development). 

Therefore,  to  actually  pay  the  last 
increment  of  construction,  the  study 
would  have  to  be  run  to  approximately 
the  year  2142  (2082  +  60  years).  Since 
the  study  is  only  run  to  208Z  a  100-year 
period,  an  "unpaid"  balance  is 
observed. 

In  regard  to  the  questions  concerning 
the  Norden  Dam-O'Neill  Unit  Western 
responded  that  financial  aid  to  irrigation 
tor  the  O'Neill  Project,  estimated  at 
approximately  $304  million,  is  included 
in  the  base  for  the  current  proposed  rate 
increase.  This  estimate  is  an  increase  of 
approximately  $31  million  over  the 
estimate  used  in  the  FY  1980  WS.  Of  the 
total  increase  to  irrigation  aid.  1.6 
percent  is  attributable  to  the  O'Neill 
Project  (The  total  increase  is  from  $5.3 
billion  to  $7.2  billion,  or  $1.9  billion.)  The 
total  estimated  cost  of  the  O'Neill 
Project,  as  of  September  1981,  is 
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approximately  $368.7  million.  Of  this 
amount,  approximately  $304  million 
would  be  repaid  by  power.  As  current 
information  becomes  available,  all 
project  costs  are  increased  (or 
decreased)  to  reflect  the  latest  data. 

Therefore,  the  construction  cost 
estimate  for  the  O'Neill  Project  will  be 
adjusted  as  the  USBR's  most  current 
estimates  dictate.  As  the  USBR 
estimates  change,  whether  they  increase 
or  decrease,  the  changes  will  be 
reflected  in  the  PRS. 

Inflation  or  deflation  has  an  effect  on 
the  rate  at  such  time  as  one  or  the  other 
is  reflected  in  the  data  elements  that  go 
into  the  PRS.  Inflationary  trends  would 
eventually  show  up  as  increased 
estimated  costs  and  have  an  upward 
effect  on  rates.  Deflation  would  cause 
decreases  in  estimated  costs  and  would 
have  a  downward  effect.  Cost  overruns 
will  show  up  as  increases  in  actual 
costs,  and  have  the  effect  of  raising 
rates;  if  projects  come  in  under 
estimated  costs,  the  effect  is  to  suppress 
rates.  Western  runs  a  PRS  every  year. 
These  costs,  actual  or  estimated, 
increasing  or  decreasing,  will  impact  the 
study  when  they  are  entered  into  the 
data  base  from  which  the  PRS  is  run. 

In  answer  to  the  question  of  the  effect 
on  power  rates  caused  by  the 
construction  of  a  large  irrigation  project. 
Western  responded  that  repayment  of 
irrigation  features  of  the  P-SMBP  is 
conducted  under  the  ultimate 
development  concept.  Although  the 
acreage  and  pumping  power 
requirements  are  fixed  under  this 
concept,  the  scheduling  of  the 
construction  of  the  individual  projects  in 
not.  PRS's  conducted  aimually  by 
Western  utilize  the  latest  construction 
schedules  available  from  the  USBR.  If  a 
large  irrigation  project  were  constructed 
according  to  previously  anticipated 
schedules,  and  at  previously  estimated 
costs,  there  would  be  no  impact  on  the 
PRS's  nor  on  the  firm  power  rates  of  our 
customers.  Because  of  the  100-year 
scope  of  the  PRS's,  there  is  the 
possibility  that  an  acceleration  in 
scheduling  and  subsequent  project 
construction  could  require  that  a  project 
be  repaid  within  the  current  PRS's  100- 
year  term,  where  previously  that  had  not 
been  the  case.  That  increase  in 
payments  would  be  reflected  in  the  firm 
power  rate.  The  reverse  of  the  above 
situation  could  also  occur.  Scheduling 
could  be  delayed  to  the  extent  that  a 
project  previously  requiring  repayment 
within  a  current  PRS  could  fall  outside 
the  scope  of  a  subsequent  PRS.  This 
would  tend  to  delay  the  need  for  a  rate 
increase.  Consideration  is  given  to  the 
ultimate  development  irrigation  pumping 


requirements  during  any  marketing 
study.  As  scheduled  irrigation  projects 
come  into  existence,  there  are  three 
impacts  on  the  firm  power  customers:  (1) 
Water  is  depleted  from  the  hydrosystem 
so  there  is  less  Federal  generation 
available  to  sell  as  firm  power  (2)  more 
of  the  available  hydrogeneration  must 
be  used  in  the  form  of  pumping  power, 
again,  less  of  the  resource  is  available 
for  firm  power  users;  and  (3)  there  is  less 
revenue  available  for  repayment 
because  more  of  the  resource  is  being 
sold  at  the  2V^-mill/kWh  pumping  rate 
which  is  lower  than  the  firm  power  rate. 
Any  loss  hi  revenue  is  reflected  in 
higher  firm  power  rates. 

Rate  Level  and  Structure 

Several  comments  contained 
suggestions  that  the  irrigation  pumping 
rate  be  changed  from  2.5  mills  to  a  level 
that  would  reflect  increasing  OM&R 
power  costs.  Another  suggestion 
concerning  rate  structure  was  that  the 
increase  in  firm  power  rates  be 
implemented  in  two  equal  annual 
increases  instead  of  a  single  application. 

Western  responded  that  the  project 
pumping  rate  of  2.5  mills/kWh  was 
initially  recommended  in  Senate 
Document  191.  The  project  pumping  rate 
is  a  responsibility  of  the  USBR,  and 
efforts  are  underway  by  the  USBR  to 
determine  if  this  rate  is  still  adequate. 
There  is  a  possibility  that  a  change  may 
require  congressional  notification.  Until 
such  time  as  the  existing  rate  is 
changed.  Western  feels  compelled  to  use 
it  in  the  PRS's. 

The  absolute  magnitude  of  the  impact 
on  the  ultimate  consumer  caused  by  this 
proposed  rate  increase  does  not  appear 
to  justify  a  two-step  implementation.  An 
increase  of  1.34  mills/kWh  on  only  that 
portion  of  the  energy  purchased  by  the 
ultimate  consumer  is  very  small  when 
compared  to  the  current  retail  rate, 
which  is  estimated  to  be  in  excess  of 
$0.05  per  kWh. 

Replacements 

One  comment  was  concerned  with 
how  replacement  costs  were  estimated 
and  what  rate  of  inflation  was  used  in 
making  these  estimates.  In  addition,  the 
conimentors  asked  if  these  replacement 
facilities  were  included  in  the  Joint 
Transmission  System  (JTS)  and  were 
being  paid  for  in  the  JT^  rate.  Another 
questioner  asked  why  projected 
replacements  vary  so  dramatically  from 
year  to  year,  instead  of  being  paid  in 
equal  annual  installments. 

Western  responded  that  costs  for 
future  replacements  are  indexed  to  the 
study  year  (in  this  instance  1982  dollars) 
and  the  frequency  of  replacement  is 
projected  on  the  basis  of  the  expected 


service  lives  of  categories  of  facilities 
that  make  up  the  total  power  system 
investment,  except  costs  of 
nonreplaceable  items  (such  as  lands, 
dams,  and  reservoirs)  which  are 
allocated  to  power.  The  replacement 
projections  are  accomplished  through 
the  use  of  a  computer  program  which 
estimates  future  annual  replacements 
based  on  replaceable  investment  by 
plant  account  for  the  study  rather  than 
showing  the  replacement  of  individual 
pieces  of  equipment. 

Replacements  are  repaid  with  interest 
over  their  useful  lives.  However,  they 
are  not  repaid  in  equal  annual 
installments.  Repayment  of 
replacements  is  done  in  the  same 
manner  as  repayment  of  investments; 
i.e..  they  have  a  specific  length  of  time 
within  which  they  must  be  fully  repaid, 
and  highest  interest-bearing  groups  are 
repaid  first  wnthin  those  specific 
periods.  All.  or  only  a  fraction,  of  a 
replacement  cost  may  be  paid  in  the  first 
year  of  its  repayment  period,  the  last 
year  of  its  repayment  period,  or  any 
year  in  between.  The  only  requirement 
is  that  the  total  replacement  cost  (plus 
interest)  be  recovered  within  the 
allotted  repayment  period. 

Western's  replacements  occur  in  a 
cyclical  manner,  with  different 
equipment  having  different  useful  lives. 
The  study  projects  high  replacement 
costs  in  some  years  and  low 
replacement  costs  in  others,  based  on  an 
analysis  of  historic  replaceable 
investment  by  plant  accounts  as 
published  in  the  August  1981  booklet 
entitled  "Replacements — Units,  Service 
Lives,  Factofs"  published  jointly  by  the 
USBR  and  Western. 

The  cost  of  the  P-SMBP  transmission 
system  which  serves  as  Western's  share 
of  the  JTS  is  included  in  PRS.  However, 
this  inclusion  of  costs  is  negated 
because  Western  also  includes  the 
revenue  received  from  JTS  payments  to 
reduce  conunensurately  the  revenue 
which  the  firm  power  rate  must  yield. 

Miscellaneous  Issues 

An  inquiry  was  made  as  to  Western's 
method  of  choosing  a  test  year  or 
critical  year  for  revenue  requirements. 
Western  does  not  target  a  specific  test 
year.  Western  is  required  to  generate 
revenues  su^icient  to  cover  annual 
expenses  as  well  as  any  required 
payments  during  the  100-year  study 
period. 

In  each  year,  the  study  repays  costs  in 
the  following  priority: 

(1)  Annual  expenses  (O&M,  interest, 
integrated  projects,  and  purchased 
power); 
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(2)  Power  replacements  and 
investments; 

(3)  Irrigation  aid. 

Power  investment  must  be  repaid 
within  50  years  from  an  inservice  date, 
while  irrigation  aid  has  50  years  plus  a 
development  period,  usually  totaling  60 
years,  before  required  payment. 
Replacements  have  various  repayment 
periods  ranging  from  10  years  to  50 
years.  A  rate  adjustment  is  triggered  if. 
for  any  year  of  the  100-year  projection 
period  of  the  RPS.  there  is  an  amount  of 
required  payments  combined  with 
annual  expenses  such  that  revenues  will 
not  offset  all  of  the  costs.  Whatever  year 
within  the  100-year  study  period  that 
this  occurs  is.  in  effect.  Western's  "test 
year." 

Several  parties  wanted  assurance  that 
the  procedures  used  to  conduct  the  1982 
PRS  were  not  altered  from  those 
historically  used.  Western  responded 
that  the  procedures  used  in  the  1982 
PRS,  based  upon  a  cost-based  approach, 
have  not  deviated  from  those  used  in 
past  studies. 

These  procedures  will  continue  to  be 
used  in  future  power  repayment  studies, 
barring  congressional  or  other  actions 
which  might  alter  the  overall  repayment 
methodology. 

FERC  Comments 

In  its  "Order  Confirming  and 
Approving  Rate  Schedules  Noting 
Interventions  and  Denying  Requests  for 
Hearing  "  issued  February  17. 1984.  FERC 
raised  two  issues  that  they  felt  should 
not  continue  unchecked  indefinitely.  The 
first  of  these  involves  the  length  of  time 
Western  allows  certain  irrigation 
projects  to  be  repaid.  According  to 
FERC. 

...  an  examination  of  WAPA's  PRS 
indicates  that  investments  made  during  the 
years  1950-1980  improperly  reflect  repayment 
periods  ranging  from  61  to  83  years  for 
irrigation  projects.  The  repayment  criteria 
recommended  in  the  December  1963  Special 
Study  B-5  report  (which  rpcommendations 
were  considered  and  endorsed  by  Congress 
with  the  passage  of  section  4(b)  of  the 
Garrison  Diversion  Act),  provide  that 
irrigation  projects  should  be  repaid  within  SO 
years  plus  a  maximum  permissible 
development  period  of  10  years.  There  is  no 
indication  that  the  Administrator  has 
intentionally  deviated  from  this 
recommendation  here,  and  WAPA's  next  PRS 
should  be  adjusted  accordingly  or  provide  a 
justification  for  the  deviation. 

Western  responds  that  the  December 
1963  Special  Study  B-5  report  also  states 
on  page  42  that: 

Costs  relating  to  specific  irrigation  units 
(this  includes  mainstem  reservior  storage  and 
irrigation  pumping  power  cost  assignments  if 


appropriate)  contructed  or  under  construction 
on  )une  30. 1964,  would  be  returned  within 
the  earliest  practicable  time  period  after 
completion  of  repayment  of  interest-bearing 
commercial  power  investment.  These  costs 
would  be  fully  repaid  with  net  power 
revenues  before  any  such  revenues  would  t»e 
made  available  for  return  of  costs  relating  to 
irrigation  units  to  be  placed  under 
construction  subsequent  to  June  30, 1964. 

In  both  the  1980  and  the  1962  PRS's. 

all  irrigation  projects  constructed  or 
under  contruction  on  June  30, 1964,  are 
repaid  after  completion  of  repayment  of 
interest-bearing  commercial  power 
investment  and  before  repayment  from 
power  revenues  begins  for  irrigation 
units  placed  under  construction 
subsequent  to  June  30, 1964.  Thus, 
Western  has  confirmed  that  the 
irrigation  repayment  criteria  set  down 
by  Special  Study  B-5  are  being  adhered 
to  correctly. 

The  second  issue  raised  by  FERC 
relates  to  the  application  of  current 
interest  rates  to  project  additions  and 
replacements.  FERC's  comments  in  this 
regard  are  as  follows: 

...  we  note  that  WAPA's  does  not  reflect 
current  interest  rate  on  project  additions  and 
replacements  as  Indicated  In  the  February 
1982  Customer  Brochure  on  the  P-SMBP  (P.V- 
3).  Instead,  WAPA  computes  interest 
expenses  on  project  additions  and 
replacements  utilizing  Z.5%  and  3%  interest 
rates  for  certain  facilities.  WAPA  defends 
this  practice  in  a  letter  dated  January  13, 
1983.  stating  that  2.5%  and  3%  interest  rates 
are  authorized  in  section  9(c)  of  the  1939 
Reclamation  Act  and  section  4(b)  of  the 
Garrison  Diversion  Act.  However,  while 
those  statutes  do  permit  the  use  of  the 
specified  interest  rates  on  existing  and 
authorized  facilities,  we  are  unable  to  find 
statutory  authority  for  using  those  interest 
rates  on  project  additions  and  replacements. 
Accordingly,  WAPA  should  compute  interest 
expenses  on  project  additions  and 
replacements  utilizing  a  current  interest 
expense  as  specifically  required  by  DOE 
Order  No.  RA  6121.2." 

It  therefore  appears  that  the  Assistant 
Secretary  has  not  waived  this  provision 
under  RA  6120.2,  and  indeed,  intends  that  the 
current  interest  rate  l>e  applied  to  project 
additions  and  replacements. 

Western  responds  that  saction  4(d)  of  the 
Garrison  Diversion  Act  states  that: 

From  and  after  July  1, 1965.  the  interest  rate 
on  the  unamortized  balance  of  the  investment 
allocated  to  commercial  power  in  facilities 


"We  (FERC  continued)  note  in  thrt  regard  thai 
the  order  signed  by  the  AS/CE  state*;  Inleraat  rates 
of  2  Ml  and  3  percent  are  uaad  on  exiiUng  and 
authohted  transmission  focililiet  and  on  existing 
generating  facilities  in  accordance  with  provistoot 
of  the  Garrison  Diversion  Ad  of  August  5. 196S. 
New  investments  l>eyond  the  scope  of  that  act  are 
sub/eel  to  the  current  interest  rate  .  .  .   (emphasis 
added) 


constructed  or  under  construction  on  June  30, 
1965,  by  the  Department  of  the  Army  in  the 
Missouri  River  Basin,  the  commercial  power 
from  which  is  marketed  by  the  Department  of 
the  Interior,  and  in  transmission  and 
marketing  facilities  associated  therewith, 
shall  be  2V^  per  centum  per  annum. 

Until  1982,  the  position  of  Western, 
and  of  the  USBR  prior  to  Western,  was 
that  a  portion  of  all  additions  to  and 
replacements  of  transmission  and 
marketing  facilities  was  associated  with 
the  Department  of  the  Army  facilities 
constructed  or  under  construction  on 
June  30. 1965.  The  remaining  portion  of 
additions  to  and  replacements  of 
transmission  and  marketing  facilities 
was  associated  with  USBR  investments 
bearing  interest  at  3  percent  per  year.  In 
1982,  Western  reappraised  this  position 
was  concluded  that  all  the  transmission 
and  marketing  facilities  associated  with 
the  Department  of  the  Army  facilities 
constructed  or  under  construction  on 
June  30. 1965.  have  been  constructed, 
and  that  begirming  with  1982  all 
additions  and  replacements  would  be 
subject  to  current  interest  rates  pursuant 
to  DOE  Order  No.  RA  6120.2. 

However,  an  exception  was  provided 
for  the  P-SMBP  to  allow  updating  of 
automatic  data  processing  programs  to 
accommodate  these  interest  rate 
changes.  This  updating  has  been 
completed,  and  Western's  new  additions 
and  replacements  in  the  P-SMBP  will  be 
subject  to  current  interest  rates 
beginning  with  the  FY  1983  PRS. 

Other  Considerations 

Environmental  Analysis 

In  accordance  with  DOE  Guidelines 
for  Comphance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  published  in  the  Federal 
Register  (45  FR  20694-20701.  48  FR  685- 
686),  Western  determined  that  under 
section  D  of  these  guidelines  an 
environmental  assessment  (EA)  was 
required  for  compliance  with  NEPA. 
Section  D  states  that  for  rate 
adjustments  for  PMAs,  the  need  for  an 
EA  is  dependent  on  the  magnitude  of  the 
proposed  rate  adjustment  in  comparison 
to  the  rate  of  overall  inflation  over  the 
same  time  period.  In  this  case,  the  rate 
of  inflation  was  exceeded  by  the 
proposed  rate  adjustment  and  an  EA 
was  prepared. 

Other  DOE  guidelines  (Memorandum 
to  the  Director.  Office  of  Power 
Marketing  Coordination,  April  13. 1979) 
stipulate  other  aspects  that  need  to  be 
addressed  in  the  EA.  These  include: 
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1.  The  percentage  of  total  power 
requirements  in  the  service  area 
supplied  by  the  PMA. 

2.  The  relative  prices  of  PMA  supplied 
power  and  other  sources. 

3.  The  level  of  induced  fuel  switching 
that  might  occur  as  a  result  of  the 
proposed  rate  increase. 

4.  The  socioeconomic  impact  to  the 
consumer. 

The  EA  prepared  by  Western 
addressed  the  potential  impact  of  the 
proposed  rate  adjustment  on  both  the 
physical/natival  environment  and  on 
socioeconomics.  As  the  adjustment 
would  not  involve  any  new  construction, 
or  result  in  a  change  bom  the  present 
pattern  of  operations,  the  physical  and 
natural  environment  will  not  be 
impacted  by  the  action.  Furthermore,  as 
Federal  hydropower  will  remain  far  less 
expensive  than  alternative  sources,  no 
secondary  environmental  effects 
resulting  from,  for  example,  increased 
thermal  generation  or  fuel  switching  will 
occur. 

Socioeconomic  effects  were 
measurable.  Though  the  percent 
increase  of  Federal  hydropower  was 
rather  large  at  the  wholesale  level,  at 
the  consumer  level  rate  blending  had 
reduced  the  increase  to  a  modest  2.1-  to 
2.4-percent  increase  to  consumers 
purchasing  their  power  from  municipal 
utilities,  and  0.7-  to  0.9-percent  increase 
to  consumers  purchasing  from 
cooperatives. 

The  conclusions  of  the  final  EA  were 
that  no  significant  impact  would  occur 
to  the  human  environment  as  a  result  of 
the  proposed  action.  Consequently, 
Western  has  requested  that  a  Finding  of 
No  Significant  Impact  determination  be 
made  for  this  action. 

Submission  to  FERC 

The  rates  herein  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  to  the  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm, 
approve,  and  place  in  effect  on  an 
interim  basis,  effective  the  first  day  of 
the  first  full  billing  period  after  January 
1. 1985,  Rate  Schedules  P-SED-F2,  P- 
SED-FP2.  P-SWD-F2,  P-SWI>-FP2,  P- 
SWD-T3,  and  P-SWD-T4.  These  rate 
schedules  shall  shall  remain  in  effect  on 
an  interim  basis  until  the  FERC  confirms 


and  approves  them  or  substitute  rates, 
on  a  final  basis. 

Issued  in  Washington.  D.C.,  November  28. 
1984. 

Danny ).  Boggs, 

Deputy  Secretary. 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration. 
Billings  Area  Office 

[Schedule  P-SED-F2  (Supersedes  Schedule 
P-SED-Fl)) 

Pick-Sloan  Missouri  Basin  Program, 
Eastern  Division,  Schedule  of  Rates  for 
Wholesale  Finn  Power  Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  after  January  1, 1985. 

Available 

In  the  area  served  by  the  Eastern 
Division  of  the  Pick-Sloan  Missouri 
Basin  Program. 

Applicable 

To  wholesale  power  customers  for 
general  power  service  normally  supplied 
through  one  meter  at  one  point  of 
delivery,  or  at  the  voltage  and  delivery 
points  designated  in  the  power  sales 
contract. 

Character  and  Conditions  of  Service 

Alternating  current.  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltage  and  points  established  by 
contract. 

Monthly  Rate 

Capacity  Charge 

$1.65  per  kilowatt  of  billing  demand. 
Energy  Charge 

4.41  mills  per  kilowatthour  for  all 
energy  use  up  to  and  including  that 
associated  with  a  60  percent  load  factor. 

7.79  mills  per  kilowatthour  for  all 
additional  energy  use  up  to.  but  not  in 
excess  of.  the  delivery  obligations  under 
the  power  sales  contract;  provided  that 
any  contract  provisions  regarding 
minimum  energy  purchase  requirements 
will  be  modified  at  the  customer's 
request  to  reduce  said  minimum  to  an 
amount  associated  with  a  60  percent 
load  factor. 

Billing  Demand 

The  billing  demand  will  be  the  highest 
30-minutes  integrated  demand 
established  during  the  month  up  to.  but 
not  in  excess  of.  the  delivery  obligation 
under  the  power  sales  contract. 

Minimum  Bill 

$1.65  per  month  per  kilowatt  of  the 
effective  contract  rate  of  delivery. 


Billing  for  Unauthorized  Overruns 

For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  power  and/or  energy  obligations, 
such  overruns  shall  be  billed  at  ten  (10) 
times  the  above  rate. 

Adjustments 

For  Character  and  Conditions  of 
Service.  Customers  who  receive 
deliveries  at  transmission  voltage  may 
in  some  instances  be  eligible  to  receive 
a  5  percent  discount  on  capacity  and 
energy  charges  when  facilities  are 
provided  by  the  customer  which  result 
in  a  sufficient  savings  to  the  United 
States  to  justify  the  discount.  The 
determination  of  eligibility  for  receipt  of 
the  voltage  discount  shall  be  exclusively 
vested  in  the  United  States. 

For  Transformer  Losses.  If  delivery  is 
made  at  transmission  voltage  but 
metered  on  the  low-voltage  side  of  the 
substation,  the  meter  readings  will  be 
increased  2  percent  to  compensate  for 
transformer  losses,  unless  the  power 
customer,  the  transmission  agent  (if 
any),  and  the  auxiliary  supplier  agree  to 
use  calculated  or  measured  transformer 
losses. 

For  Power  Factor.  None.  The  customer 
will  normally  be  required  to  maintain  a 
power  factor  at  the  point  of  delivery 
between  95  percent  lagging  and  95 
percent  leading. 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration. 
Billings  Area  Office 

(Schedule  P-SED-FP2  (Supersedes  Schedule 
P-SED-FPl)) 

Pick-Sloan  Missouri  Basin  Program, 
Eastern  Division,  Schedule  of  Rates  for 
Wholesale  Peaking  Power  Service 

Effective 

Tire  first  day  of  the  first  full  billing 
period  beginning  after  January  1, 1985. 

Available 

Within  and  adjacent  to  the  marketing 
area  of  the  Eastern  Division  of  the  Pick- 
Sloan  Missouri  Basin  Program. 

Applicable 

To  customers  with  generating 
resources  enabling  them  to  utilize  it. 

Character  and  Conditions  of  Service 

As  specifically  established  by 
contract.  Delivery  will  be  made  from  the 
transmission  system  of  the  United 
States  at  transmission  voltages,  and 
normally  only  during  peak  hours  of  the 
purchaser's  load.  Return  of  all  energy 
furnished  shall  normally  be  required. 
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Montiily  Rate 

Capacity  Charge 

$1.65  per  kilowatt  of  the  effective 
contract  rate  of  delivery  for  peaking 
power  or  the  maximum  amount 
scheduled,  whichever  is  the  greater. 

Energy  Charge 

4.41  mills  per  kilowatthour  for  all 
energy  scheduled  for  delivery  without 
return. 

Billing  for  Unauthorized  Overruns 

For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
obligation  for  peaking  capacity  and/or 
energy,  such  overrun  shall  be  billed  at 
ten  (10)  times  the  above  rate. 

Adjustments 

For  Power  Factor 

None.  The  customer  will  normally  be 
required  to  maintain  a  power  factor  at 
the  point  of  delivery  between  95  percent 
lagging  and  95  percent  leading. 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration, 
Loveland-Fort  Collins  Area  Office 

[Schedule  P-SWD-F2  (Supersedes  Schedule 
P-SWD-Fl) 

Pick-Sloan  Missouri  Basin  Program, 
Western  Division,  Schedule  of  Rates  for 
Wholesale  Firm  Power  Ser\'ice 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  after  January  1. 1985. 

Available 

In  the  area  served  by  the  Western 
Division  of  the  Pick-Sloan  Missouri 
Basin  Program. 

Applicable 

To  wholesale  power  customers  for 
general  power  service  normally  supplied 
through  one  meter  at  one  point  of 
delivery,  or  at  the  voltage  and  delivery 
points  designated  in  the  power  sales 
contracts. 

Character  and  Conditions  of  Service 

Alternating  current,  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltage  and  points  established  by 
contract. 

Monthly  Rate 

Capacity  Charge 

$1.65  per  kilowatt  of  billing  demand. 

Energy  Charge 

5.1  mills  per  kilowatt  hour  for  all 
energy  use  up  to,  but  not  in  excess  of. 


the  delivery  obligation  under  the  power 
sales  contract. 

Billing  Demand 

The  billing  demand  will  be  the  highest 
30-minute  integrated  demand 
established  during  the  billing  period  up 
to.  but  not  in  excess  of.  the  delivery 
obligation  under  the  power  sales 
contract. 

Minimum  Bill 

$1.65  per  month  per  kilowatt  of  the 
effective  contract  rate  of  delivery. 

Billing  for  Unauthorized  Overruns 

For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  power  and/or  energy  obligations, 
such  overruns  shall  be  billed  at  ten  (10) 
times  the  above  rate. 

Adjustments 

For  Character  and  Conditions  of  Service 

Customers  who  receive  deliveries  at 
transmission  voltage  may  in  some 
instances  be  eligible  to  receive  a  5 
percent  discount  on  capacity  and  energy 
charges  when  facilities  are  provided  by 
the  customer  which  result  in  a  sufficient 
savings  to  the  United  States  to  justify 
the  discount.  The  determination  of 
eligibility  for  receipt  of  the  voltage 
discount  shall  be  exclusively  vested  in 
the  United  States. 

For  Transformer  Losses 

If  delivery  is  made  at  transmission 
voltage  but  metered  on  the  low-voltage 
side  of  the  substation,  the  meter 
readings  will  be  increased  to 
compensate  for  transformer  losses  as 
provided  for  in  the  contract. 

For  Power  Factor 

None.  The  customer  will  normally  be 
required  to  maintain  a  power  factor  at 
the  point  of  delievery  of  between  95 
percent  lagging  and  95  percent  leading. 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 
Loveland-Fort  Collins  Area  Office 

[Schedule  P-SWD-FP2  (Supersedes  Schedule 
P-SWD-FP1)| 

Pick-Sloan  Missouri  Basin  Program, 
Western  Division;  Schedule  of  Rates  for 
Wholesale  Peaking  Power  Service 

Effective  '^ 

The  first  day  of  the  first  full  billing 
period  beginning  after  January  1, 1985. 

Available 

In  the  area  served  by  the  Western 
Division  of  the  Pick-Sloan  Missouri 
Basin  Program. 


Applicable 

To  wholesale  power  customers 
purchasing  such  service  under  long-term 
contracts.  Because  of  the  nature  of  this 
class  of  service,  it  is  applicable  only  to 
customers  with  other  resources  enabling 
them  to  utilize  it. 

Character  and  Condition  of  Service 

As  specifically  established  by 
contract.  Delivery  will  be  made  from  the 
transmission  system  of  the  United 
States  at  transmission  voltage  and 
normally  only  during  peak  hours  of  the 
purchaser's  load.  Return  of  all  energy 
furnished  shall  normally  be  required. 

Monthly  Rate 

Capacity  Charge 

$1.65  per  kilowatt  of  the  effective 
contract  rate  of  delivery  for  peaking 
power  or  the  maximum  amount 
scheduled,  whichever  is  greater. 

Energy  Charge 

5.1  mills  per  kilowatthour  for  all 
energy  scheduled  for  delivery  without 
return. 

Billing  for  Unauthorized  Overruns 

For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  power  and/or  energy  obligations, 
such  overruns  shall  be  billed  at  ten  (10) 
times  the  above  rate. 

Adjustments 

For  Po  wer  Factor 

None.  The  customer  will  normally  be 
required  to  maintain  a  power  factor  at 
the  point  of  delivery  of  between  95 
percent  lagging  and  95  percent  leading. 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 
Loveland-Fort  Collins  Area  Office 

[Schedule  P-SWD-f  3  (Supersedes  Schedule 
P-SWD-T1)1 

Pick-Sloan  Missouri  Basin  Program, 
Western  Division  Schedule  of  Rates  for 
Firm  Transmission  Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  after  January  1. 1985. 

Available 

In  the  area  served  by  the  Western 
Division  of  the  Pick-Sloan  Missouri 
Basin  Program. 

Applicable 

To  firm  transmission  service 
customers  where  power  and  energy  are 
supplied  to  the  Western  Division  system 
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at  points  of  interconnection  with  other 
systems  and  transmitted  and  delivered, 
less  losses,  to  points  of  delivery  on  the 
Western  Division  system  specified  in 
the  service  contract. 


r  and  Conditiaas  of  Service 

Transmission  service  for  three-phase 
alternating  current  at  60  hertz,  delivered 
and  metered  at  the  voltages  and  points 
of  delivery  specified  in  the  service 
contract 

Rate 

Transmission  Service  Charge 

1.3  mills  per  kilowatthour  delivered  at 
the  point  of  delivery  or  $11.40  per  year 
for  each  kilowatt  contiacted  for  at  the 
point  of  delivery,  as  specified  in  the 
contract  payable  monthly  at  the  rate  of 
1.3  mills  per  kilowatthour  or  $0.95  per 
kilowatt  of  effective  contract  rate  of 
delivery. 

Adjustments 

/    For  Reactive  Power 

None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovoltamperes  at 
delivery  points,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  Contractor  and  Contracting  Officer 
or  tiieir  Authorized  Representatives. 


For  Losses 

Power  and  energy  losses  incurred  in 
connection  with  the  transmission  and 
delivery  of  power  and  energy  under  this 
rate  schedule  shall  be  supplied  by  the 
customer  in  accordance  with  the  service 
contract. 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration. 
Loveland-Fort  Collins  Area  Offlce 

(Schedule  P-SWD-T4  (Supersedes  Schedule 
P-SWD-T2)] 

Pick-Shan  Missouri  Basin  Program, 
Western  Division,  Schedule  of  Rates  for 
Nonfirm  Transmission  Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  after  January  1. 1965. 

Available 

In  the  area  served  by  Pick-Sloan 
Missouri  Basin  Program.  Western 
Division. 

ApplicaUe 

To  nonfirm  transmission  service 
customers  where  power  and  energy  are 
supplied  to  the  Western  Division 
systems  at  points  of  interconnection 
with  other  systems  and  transmitted  and 
delivered  subject  to  the  availability  of 
transmission  capacity,  less  losses,  to 
points  of  delivery  on  the  Western 


Division  systems  specified  in  the  service 
contract. 

Character  and  Conditions  of  Service 

Transmission  service  on  an 
intermittent  basis  for  three-phase 
alternating  current  at  60  hertz,  delivered 
and  metered  at  the  voltages  and  points 
of  delivery  specified  in  the  service 
contract 

Rate 

Transmission  Service  Charge 

1.3  mills  per  kilowatthour  delivered  at 
the  point  of  delivery  for  each 
kilowatthour  schedule:  payable  monthly. 

Adjustments 

For  Reactive  Power 

None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovoltamperes  at 
delivery  points,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  Contractor  and  Contracting  Officer 
or  their  Authorized  Representatives. 

For  Losses 

Power  and  energy  losses  incurred  in 
connection  with  the  transmission  and 
delivery  of  power  and  energy  under  this 
rate  schedule  shall  be  supplied  by  the 
customer  in  accordance  with  the  service 
contract. 
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DEPARTMENT  OF  THE  TREASURY 

Customs  S«rvic« 

19  CFR  Part  10 
(TJ).  U-2ST] 

Customs  Regulations  Amendments 
Relating  to  Caribbaan  Basin  Initiattve 
and  GaneraHzad  System  of 
Prefsfsnces 

AGENCY:  Customs  Service,  Treasury. 
actiom:  Final  rule. 


:  This  document  amends  the 
Customs  Regulations  to  implement  the 
provisions  of  the  Caribbean  Basin 
Economic  Recovery  Act  which  created 
an  economic  recovery  program  for 
nations  of  the  Caribbean  and  Central 
America  and  provided  for  the  waiver  of 
duties  until  September  1995  on  most 
products  imported  from  any  of  the 
designated  beneficiary  countries.  On 
January  5. 1984,  the  interim  Customs 
Regulations  were  published  as  T.D.  84- 
14  in  the  Federal  Register  (49  FR  852). 
This  present  document,  in  part,  sets 
forth  the  final  regulations  on  the 
Caribbean  Basin  Initiative  and, 
consistent  with  statutory  differences, 
modifies  the  "imported  directly" 
provisions  of  the  Generalized  System  of 
Preferences  to  conform  them  to  the 
defmition  of  "imported  directly"  used  in 
the  Caribbean  Basin  Initiative. 
DATE  This  rule  is  effective  on  January  7. 
1985. 

FOn  FUflTNER  INFORMATION  CONTACT: 
Operational  Aspects:  William  L  Marchi. 

Duty  Assessment  Division  (202-566- 

2957);  Legal  Aspects:  Francis  W. 

Foote.  Esq..  Classification  and  Value 

Division  (202-566-2938): 
U.S.  Customs  Service.  1301  Constitution 

Avenue  NW.,  Washington.  DC.  20229. 
SUPPIEMENTARY  INFOftMATKMC 

Background 

Subtitle  A,  Title  II,  Pub.  L.  96-67,  the 
Caribbean  Basin  Economic  Recovery 
Act  (the  "Act"),  commonly  referred  to  as 
the  Caribbean  Basin  Initiative  (CBI). 
implements  an  economic  recovery 
program  for  nations  of  the  Caribbean 
and  Central  America.  The  Act  provides 
for  the  waiver  of  duties  until  September 
30. 1995,  on  most  products  imported 
from  any  of  the  Caribbean  and  Central 
American  countries  designated  as 
beneficiary  countries.  Beneficiary 
countries  must  meet  several  criteria 
before  the  President  is  authorized  to 
designate  them  as  eligible  under  the  CBI. 
Further,  certain  products  cannot  be 
declared  duty-free.  Under  other 
provisions  of  law,  duty-free  treatment 


can  be  withdrawn  for  articles  imported 
in  such  quantities  as  to  cause  injury  to  a 
competing  U.S.  industry.  A  rule  of  origin 
specifies  under  what  conditions  articles 
«vill  be  considered  products  of  a 
beneficiary  country,  and,  therefore, 
entitled  to  duty-free  entry. 

Pursuant  to  Presidential  Proclamation 
5133  dated  November  30, 1983  (48  FR 
54453).  the  President  designated  the 
countries  and  territories  or  successor 
political  entities  set  forth  in  the  Annex 
to  the  Proclamation  as  "beneficiary 
countries",  thus  conferring  duty-free 
treatment  for  all  eligible  articles  from 
those  beneficiary  countries.  This  action 
was  effective  with  respect  to  all  articles 
that  were  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
January  1, 1984,  and  on  or  before 
September  30, 1995.  Presidential 
Proclamation  5142  of  December  29. 1983 
(49  FR  341).  amended  Presidential 
Proclamation  5133  and  the  Annex  to  that 
document  to  extend  the  benefits  of  the 
Act  to  additional  Caribbean  and  Central 
American  countries. 

To  implement  the  duty-free  aspects  of 
the  CBI.  Customs  published  interim 
regulations  as  T.D.  84-14  in  the  Federal 
Register  on  January  5. 1984  (49  FR  852). 
The  interim  regulations  provided  for  a 
60-day  public  comment  period  which 
was  subsequently  extended  by  a  notice 
published  in  the  Federal  Register  on 
March  &  1984  (49  FR  8600).  to  May  4. 
1964. 

Numerous  comments  were  received  in 
response  to  the  interim  regulations.  A 
particularly  large  number  of  comments 
were  received  on  S  10.138  of  the  interim 
regulations  which  concerns  the 
documentary  evidence  of  country  of 
origin  and  requires  the  submission  of  a 
declaration  of  the  manufacturer  or 
exporter  together  with  an  endorsement 
thereof  by  the  importer  or  consignee.  In 
light  of  the  comments  received  and  the 
changes  Customs  deemed  necessary,  it 
was  decided  to  modify  the  provisions  of 
i  10.196  and  republish  them  as  an 
interim  regulation  for  further  public 
comment.  The  document  containing  the 
modified  i  10.198  is  set  forth  elsewhere 
in  this  issue  of  the  Federal  Register.  A 
complete  discussion  of  the  comments 
received  and  the  analysis  of  those 
comments  is  contained  in  that 
document.  The  discussion  of  comments 
received  on  all  other  aspects  of  the 
interim  regulations  is  set  forth  below: 

Discussion  of  Comments 

A.  Foreign  Trade  Zones 

Four  comments  were  received 
concerning  the  manner  in  which  foreign 
trade  zones  (FTZs)  can  be  used  for  the 
purpose  of  adding  value  in  the  U.S.  or 


Puerto  Rico.  These  commenters  were  of 
the  opinion  that  the  interim  regulations 
prevent  or  discourage  the  use  of  FTZs  as 
production  locations  in  contravention  of 
dw  aim  of  the  CBI  which  was  both  to 
create  jobs  in  the  U.S.  and  in  the 
Caribbean  Basin  and  to  integrate  the 
Caribbean  Basin  into  the  U.S.  economic 
framework.  One  commenter  suggested 
that  in  order  to  embody  the  basic 
understanding  and  intent  behind  the  CBI 
legislation,  the  following  principles 
should  be  accepted  by  Customs  in 
interpreting  the  statute:  (1)  Products 
which  are  considered  to  have  originated 
in  ■  beneficiary  country  and  which  meet 
the  value-content  requirement  at  the 
time  of  entry  will  not  be  disqualified 
from  duty-free  treatment  under  the 
direct  importation  rule  merely  because 
they  pass  through  an  FTZ  prior  to  entry, 
and  (2)  subject  to  the  15  percent 
maximum  limitation,  the  cost  or  value  of 
any  materials  produced  in  a  U.S.  FTZ 
and  included  in  an  article  may  be 
counted  toward  the  value-added 
requirement  Two  commenters 
specifically  recommended  that  §  10.195 
be  amended  to  provide  (1)  that  U.S. 
FTZs  be  considered  U.S.  customs 
territory,  (2)  that  temporary  residency, 
handling,  or  processing  of  otherwise 
qualified  merchandise  in  an  FTZ  not 
disqualify  previously  added  value  or 
origin  attributed  to  a  beneficiary 
country,  and  (3)  that  value  added  in  an 
FTZ  may.  to  the  allowable  limit,  be 
included  for  purposes  of  determining  the 
total  value  added  in  beneficiary 
countries.  One  of  these  commenters 
further  suggested  that  these  stipulations 
should  be  subject  to  appropriate 
documentary  and  procedural  controls  to 
be  established  by  Customs. 

As  concerns  the  direct  importation 
issue,  a  review  has  been  made  of  prior 
rulings  issued  both  under  the  GSP  and  in 
other  contexts.  The  GSP  rulings  have 
concluded  that  merchandise  which 
passes  through  an  FTZ  after  exportation 
from  a  beneficiary  developing  country, 
but  prior  to  entry,  is  considered  to  have 
been  imported  directly  for  purposes  of 
the  GSP.  In  addition,  in  another  ruling  it 
was  held  that  the  5-year  limitation  for 
merchandise  to  remain  in  a  Customs 
bonded  warehouse  commenced  not  on 
the  date  when  the  merchandise  was 
transferred  from  an  FTZ  to  the 
warehouse,  but  rather  on  the  date  when 
the  merchandise  originally  entered  the 
FTZ,  which  was  the  date  of  importation 
for  Customs  purposes.  This  latter  ruling 
specifically  revoked  that  portion  of  an 
earlier  ruling  which  stated  that 
"merchandise  is  deemed  to  have  been 
imported  into  the  Customs  territory  at 
the  time  of  its  constructive  transfer  from 
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the  zone"  to  the  bonded  warehouse. 
Since  the  clear  implication  arising  from 
these  rulings  is  that  merchandise  does 
not  lose  its  status  of  having  been 
imported  into  the  customs  territory 
merely  from  the  fact  that  it  subsequently 
passed  through  an  FTZ  prior  to  entry. 
Customs  agrees  that  such  merchandise 
would  not  be  disqualified  from  CBI 
duty-free  treatment  by  application  of  the 
direct  importation  requirement  so  long 
as  the  merchandise  had  been  imported 
directly  from  a  beneficiary  country  prior 
to  its  entry  into  the  FTZ.  Customs 
believes  that  it  is  not  necessary  or 
appropriate  to  amend  5  10.193  of  the 
interim  regulations  to  clarify  this  point 
because  it  was  never  considered 
necessary  to  amend  the  corresponding 
GSP  regulation  in  this  re.spect,  and  an 
otherwise  direct  importation  involving 
subsequent  use  of  an  FTZ  prior  to  entry 
is  covered  by  S  10.193(a)  of  the  CBI 
regulations. 

With  regard  to  »he  other  comments 
and  proposals  made  on  the  FTZ  issue, 
Customs  notes  the  following: 

Section  213(8)(1)  of  the  CBI  statute 
refers  to  the  coftt  or  value  of  materials 
"produced  in  the  customs  territory  of  the 
United  States"  as  being  includable  in  an 
article  (up  to  15  percent  of  the  appraised 
value)  for  purposes  of  the  value-added 
requirement.  In  light  of  this  statutory 
language,  and  in  consideration  of  the 
fact  that  under  the  Foreign-Trade  Zones 
Act  (19  U.S.C.  81a-81u),  and  the 
regulations  issued  thereunder  (19  CFR 
Part  146),  FTZs  are  treated  as  being 
outside  the  customs  territory.  Customs  is 
of  the  opinion  that  there  is  no  latitude  to 
provide  that  the  cost  or  value  of 
materials  produced  in  a  U.S.  FTZ  may 
be  counted  toward  the  value-added 
requirement 

As  to  FTZs  located  in  Puerto  Rico, 
§  213(a)(1)  of  the  CBI  statute  defines 
"beneficiary  country"  as  including  "the 
Commonwealth  of  Puerto  Rico"  for 
purposes  of  the  value-content 
requirement  but  without  any  reference 
to  the  customs  territory.  Thus,  the  cost 
or  value  of  a  material  produced  in  (and 
the  direct  costs  of  processing  operations 
incurred  in)  an  FTZ  located  in  Puerto 
Rico  may  be  counted  toward  that 
requirement.  While  this  could  result  in 
unequal  treatment  as  between  U.S.  and 
Puerto  Rican  FTZs,  this  appears  to  be 
unavoidable  based  on  the  special  status 
of  Puerto  Rico  under  the  statute. 

Finally,  it  would  be  inappropriate  to 
provide  in  these  regulations  that  FTZs 
are  to  be  considered  as  part  of  the 
customs  territory  since  this  would  create 
a  direct  conflict  with  the  FTZ  Act  and 
the  regulations  issued  thereunder.  Nor 
can  these  regulations  permit 
unrestricted  processing  in  an  FTZ  since 


a  substantial  transformation  of  an 
article  in  an  FTZ  located  in  the  U.S.  or 
Puerto  Rico  immediately  prior  to  entry 
would  cause  the  article  to  lose  its  status 
as  a  product  of  a  beneficiary  country. 

Therefore,  in  addition  to  allowing 
merchandise  entered  into  an  FTZ  to  be 
considered  directly  imported,  the  only 
points  set  forth  in  the  comments  to 
which  Customs  agrees  are  (1)  that 
temporary  residency,  handling,  or 
processing  (short  of  a  substantial 
transformation)  of  an  article  would  be 
permissible  and  would  not  disqualify 
previously  added  value,  and  (2)  that 
value  added  to  an  article  in  an  FTZ, 
subject  to  the  statutory  limitation  as 
concerns  U.S  materials,  may  be  counted 
toward  the  value-added  requirement 
Because  the  CBI  regulations  do  not 
mention  FTZs  and  thus  do  not  on  their 
face  preclude  these  conclusions,  there 
does  not  appear  to  be  any  necessity  to 
amend  those  regulations  to  further 
clarify  these  points.  Finally,  it  should  be 
noted  that  the  movement  of 
merchandise  into  and  out  of  FTZs  under 
these  circumstances  would  be  subject  to 
the  documentary  and  procedural 
controls  established  under  the  FTZ  Act 
and  under  S  10.198(c)(3)  of  the  CBI 
interim  regulations.  (As  discussed 
earlier,  the  dociunent  containing  the 
modified  8  10.198(c)(3)  is  set  forth 
elsewhere  in  this  issue  of  the  Federal 
Registnr). 

B.  Addition  of  Value  in  Puerto  Rico 

Four  comments  were  received 
concerning  the  role  of  Puerto  Rico  under 
the  CBL  specifically  as  regards  the 
addition  of  value  to  a  partially 
manufactured  article  in  Puerto  Rico  at 
the  end  of  the  manufacturing  process 
(the  "twin-plant"  concept).  These 
commenters  stated  either  that  the 
regulations  do  not  address  the  question 
of  the  circumstances  under  which  goods 
may  enter  Puerto  Rico  for  the  purpose  of 
adding  value,  or  that  the  regulations  do 
not  provide  any  guidelines  concerning 
what  tj'pes  of  controls  will  be  exercised 
over  the  goods  once  they  have  entered 
Puerto  Rico.  The  following  specific 
proposals  were  made: 

1.  The  scope  of  activities  in  Puerto 
Rico  should  not  be  limited  to  the  use  of 
foreign  trade  zones  or  Customs  bonded 
warehouse  facilities.  The  regulations 
should  provide  for  the  provisional  duty- 
free entry  of  merchandise  for  the 
purpose  of  adding  value  anywhere  in 
Puerto  Rico  either  under  a  bonding 
procedure  (whereby  a  bond  would  be 
taken  in  an  amount  to  cover  the 
potential  duty,  with  cancellation  of  the 
bond  upon  presentation  of  documentary 
evidence  to  show  that  the  merchandise 
after  processing  qualiRes  for  CBI  duty- 


free treatment)  or  for  a  period  of  up  to 
120  days  pending  the  filing  of  a  CBI 
entry  for  the  finished  goods. 

2.  Customs  should  develop  guidelines 
concerning  (a)  the  type  of  supervision  to 
be  exercised  over  the  Puerto  Rican 
operations,  (b)  whether  the  article  must 
remain  in  Customs  custody,  (c)  how  long 
the  article  may  remain  in  Puerto  Rico 
prior  to  formal  entry,  and  (d)  how 
Customs  will  verify  that  the  processing 
in  Puerto  Rico  has  been  accomplished  as 
claimed. 

3.  The  regulations  should  clarify  the 
following  points:  (a)  That  the  entire  35 
percent  value  requirement  need  not  be 
satisfied  when  the  article  enters  Puerto 
Rico  from  a  beneficiary  country  in  order 
to  meet  the  imported  directly 
requirement  (b)  that  value  added  in 
Puerto  Rico  and  value  added 
subsequently  in  a  beneficiary  country 
may  both  be  taken  into  account  when 
the  article  reenters  Puerto  Rico  for 
further  processing  in  order  to  meet  the 
value-content  requirement  (this 
commenter  also  wants  Puerto  Rico  to  be 
specifically  mentioned  in  one  of  the 
examples  in  S  10.196(a)  and  on  the 
declaration  of  the  manufacturer  or 
exporter):  and.  (c)  that  the  portion  of  a 
process  started  in  Puerto  Rico  and  the 
portion  executed  in  a  beneficiary 
country  may  be  taken  into  account 
together  to  meet  the  substantial 
transformation  test    . 

Under  General  Headnote  2,  Tariff 
Schedules  of  the  United  States  (TSUS) 
(19  U.S.C.  1202),  the  customs  territory 
includes  the  Commonwealth  of  Puerto 
Rico.  Therefore,  the  procedures 
governing  the  importation  and  entry  of 
merchandise  into  the  U.S.  are  also 
applicable  to  Puerto  Rico.  Under  present 
law,  merchandise  may  be  imported  into 
the  customs  territory  and  may  remain 
there  without  the  filing  of  a  consumption 
entry  (at  which  time  the  dutiable  status 
of  the  merchandise  is  normally 
determined)  only  under  the  following 
circumstances: 

1.  Under  19  U.S.C  1557  and  1562  and 
Part  144.  Customs  Regulations  (19  CFR 
Part  144),  merchandise  may  be  sent  to  a 
Customs  bonded  warehouse  for  storage, 
cleaning,  sorting,  or  repacking  [i.e..  for 
manipulation  but  not  for  manufacture). 
Such  merchandise  may  be  subsequently 
withdrawn  from  warehouse  for 
consumption  and.  under  19  U.SC.  1315, 
the  dutiable  status  of  the  merchandise  is 
determined  at  the  time  of  withdrawal. 
Inasmuch  as  no  manufacturing 
operation  may  be  performed  in  these 
warehouses,  there  is  a  practical  limit  as 
to  the  amount  of  Puerto  Rican  value 
which  may  be  added  to  the  merchandise 
while  in  the  warehouse. 
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2.  Under  19  U.S.C.  1311  and  Part  19. 
Customs  Regulations  (19  CFR  Part  19). 
merchandise  may  be  sent  to  a  Customs 
bonded  manufacturing  warehouse. 
Under  the  statute  and  S  19.15,  Customs 
Regulations  (19  CFR  19.15).  imported 
merchandise  subjected  to  a 
manufacturing  process  in  such  a 
warehouse  may  not  be  withdrawn  for 
consumption  but  rather  must  be 
exported. 

3.  Under  item  864.05.  TSUS.  and 

§  10.31,  Customs  Regulations  (19  CFR 
10.31),  merchandise  may  be  imported 
under  a  temporary  importation  bond 
(TIB)  for  repair,  alteration,  or  processing 
(including  manufacture).  Although 
merchandise  imported  under  a  TIB  does 
not  remain  in  Customs  custody  [e.g.  in  a 
Customs  bonded  warehouse),  the  statute 
and  regulations  require  that  the 
imported  merchandise  be  exported  or 
destroyed  under  Customs  supervision 
within  1  year  (or  within  up  to  3  years  if 
extensions  are  granted)  from  the  date  of 
importation.  Failure  to  export  or  destroy 
the  merchandise  within  the  required 
time  period  will  subject  the  importer  to 
the  pajrment  of  liquidated  damages.  This 
provision  effectively  bars  the  addition  of 
value  in  Puerto  Rico  at  the  tail  end  of 
the  manufacturing  process. 

Following  passage  of  the  CBI  statute, 
section  213(a)  thereof  was  amended  by 
Pub.  L  98-573  which  was  signed  by  the 
President  on  October  30, 1984,  to 
provide  that,  notwithstanding  19  U.S.C. 
1311,  the  products  of  a  beneficiary 
country  which  are  imported  directly 
from  such  country  into  Puerto  Rico  may 
be  entered  into  a  bonded  manufacturing 
warehouse  in  Puerto  Rico.  The  Public 
Law  also  provides  that  the  finished 
product  may  be  withdrawn  from 
warehouse  for  consumption  and  no  duty 
will  be  imposed  on  the  withdrawal  of 
the  product  of  such  processing  or 
manufacturing  so  long  as  the  product 
meets  the  35  percent  value-content 
requirement  at  the  time  of  withdrawal. 
Customs  believes  that  this  amendment 
was  specifically  intended  to  allow 
processing  or  manufactiu'ing  in  Puerto 
Rico  at  the  tail  end  of  the  manufacturing 
process  so  as  to  enable  a  product  to 
meet  the  35  percent  value-content    . 
requirement.  Moreover,  since  the 
amending  language  refers  specifically  to 
19  U.S.C.  1311,  it  appears  that  the  intent 
was  to  allow  the  addition  of  such  value 
in  a  Customs  bonded  manufacturing 
warehouse  without  the  requirement  for 
exportation;  Customs  does  not  believe 
that  this  amendment  constitutes 
authority  to  establish  new  bonding 
procedures  in  addition  to  those 
established  under  19  U.S.C.  1311. 
However,  this  amendment  results  in  a 


significant  change  in  the  CBI  rules  of 
origin  since  a  product  could  be 
substantially  transformed  in  the 
warehouse  so  as  to  lose  its  status  as  a 
product  of  a  beneficiary  country  but 
would  still  be  entitled  to  duty-free 
treatment  upon  withdrawal  provided 
that  (1)  the  article  entered  in  the 
warehouse  was  a  product  of,  and  was 
imported  directly  from,  a  beneficiary 
country,  and  (2)  the  article  withdrawn 
from  the  warehouse  meets  the  35 
percent  value-content  requirement 

As  concerns  the  proposal  to  amend 
the  CBI  regulations  to  provide  for  the 
provisional  duty-free  entry  of 
merchandise  for  the  purpose  of  adding 
value  in  Puerto  Rico,  Customs  is  of  the 
opinion  that  there  is  no  statutory 
authority  which  would  permit  such  an 
amendment.  Moreover,  the  need  for 
such  provisional  duty-free  entry  would 
appear  to  be  obviated  by  the  CBI 
statutory  amendment  discussed  above 
which  was  passed  after  receipt  of  the 
comments.  Nor  does  Customs  believe 
that  it  is  necessary  to  develop  new 
guidelines,  in  these  regulations  or 
otherwise,  concerning  procedural 
controls  to  cover  the  addition  of  value  in 
Puerto  Rico;  the  existing  statutory  and 
regulatory  procedures,  e.g..  as  concerns 
the  entry  of  merchandise  in  a  Customs 
bonded  warehouse  and  the  withdrawal 
of  merchandise  therefrom,  will  control 
in  these  cases.  The  requirements 
concerning  the  documentary  evidence  of 
country  of  origin  under  the  CBI.  as  set 
forth  elsewhere  in  this  issue  of  the 
Federal  Register,  specifically  cover  a 
case  involving  the  addition  of  value  in 
Puerto  Rico  after  final  exportation  from 
a  beneficiary  country. 

As  concerns  the  suggestion  that  the 
regulations  should  clarify  three  specific 
points.  Customs  is  of  the  opinion  that 
those  points  are  covered  by  the  basic 
CBI  statutory  and  regulatory  provisions 
and  need  not  be  further  addressed. 
However,  the  following  should  serve  to 
clarify  those  points: 

1.  The  entire  35  percent  value 
requirement  does  not  have  to  be 
satisfied  when  the  article  enters  Puerto 
Rico  from  a  beneficiary  country  in  order 
to  meet  the  direct  importation 
requirement.  The  value  requirement  and 
the  direct  importation  requirement  are 
separate,  and  each  must  be  satisfied  for 
the  imported  article  to  receive  CBI  duty- 
free treatment.  Therefore,  netiher 
requirement  directly  affects  the  other    ^ 
even  though  both  requirements  affect 
duty-free  eligibility. 

2.  Value  added  in  Puerto  Rico  and 
value  added  subsequently  in  a 
beneficiary  country  may  both  be  taken 
into  account  when  the  article  reenters 


Puerto  Rico  for  further  processing  in 
order  to  meet  the  value-content 
requirement.  Neither  the  CBI  statute  nor 
the  CBI  regulations  place  any  limitations 
on  the  extent  to  which,  or  the  sequence 
in  which,  value  may  be  added  in 
different  beneficiary  countries 
(including  Puerto  Rico  and  the  U.S. 
Virgin  Islands).  Customs  does  not  agree 
with  the  suggestion  to  amend  the 
regulations  by  mentioning  Puerto  Rico  in 
one  of  the  examples  under  §  10.196(a) 
and  on  the  declaration.  The  mention  of 
the  Virgin  Islands  in  the  fourth  example 
should  be  sufficient  to  cover  Puerto  Rico 
since  both  are  mentioned  together  in  the 
statute  and  regulations  in  the  context  of 
the  value-content  requirement,  and 
Puerto  Rico  is  clearly  covered  by  the 
reference  to  "beneficiary  country"  on 
the  declaration. 

3.  As  concerns  the  third  contention, 
i.e.,  that  the  portion  of  a  process  started 
in  Puerto  Rico  and  the  portion  executed 
in  a  beneficiary  country  may  be  taken 
into  account  together  to  meet  the 
substantial  transformation  test,  this  is 
clearly  incorrect  as  concerns  the  origin 
of  an  imported  article.  Whereas  the 
value  of  materials  which  are  the  product 
of  beneficiary  countries  may  be 
cumulated  between  two  or  more 
beneficiary  countries  (for  purposes  of 
the  value-content  requirement),  the 
origin  of  an  imported  article  can  only  be 
attributed  to  one  country.  Therefore,  an 
article  which  originates  in  Puerto  Rico 
and  is  subsequently  processed  in  a 
beneficiary  country  will  be  entitled  to 
CBI  duty-free  treatment  only  if  it  is 
substantially  transformed  by  the 
processing  in  the  latter  country  so  as  to 
become  a  product  thereof. 

C.  Direct  Importation  from  the  U.S. 
Virgin  Islands 

Four  comments  were  received  on  the 
question  of  direct  importation  from  the 
Virgin  Islands  which  concerns  the 
statement  at  the  end  of  S  10.195(b)  that 
any  value  added  in  the  Virgin  Islands 
must  be  included  in  the  article  prior  to 
its  final  exportation  from  a  beneficiary 
country  to  the  U.S.  Each  commenter 
opposed  this  limitation  and  made  the 
following  specific  points: 

— The  Virgin  Islands  will  be  prevented 
from  engaging  in  tail-end  processing 
operations,  and  this  is  contrary  to  the 
intent  behind  the  inclusion  of  Virgin 
Islands  value  which  was  to  allow  the 
Virgin  Islands  to  participate  fully  in 
the  CBI; 

— Additional  time  and  expense  will  be 
involved  if  an  article  must  be  returned 
to  a  beneficiary  country  from  the 
Virgin  Islands  for  exportation  to  the 
U.S.: 
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— The  Virgin  Islands  will  be  prevented 
from  establishing  a  transshipment 
industry; 

— The  treatment  of  the  Virgin  Islands 
and  Puerto  Rico  (the  latter  not  being 
subject  to  this  limitation)  should  be 
the  same  in  the  regulations  since  they 
are  treated  the  same  in  the  statute; 

—Section  212(d)  of  the  CBI  statute  was 
intended  to  allow  insular  possessions 
of  the  U.S.  to  obtain  full  benefits  of 
the  CBI,  and  this  limitation  nullifies 
that  effect; 

— The  Caribbean  neighbors  of  the  Virgin 
Islands  have  trade  advantages  under 
non-U.S.  programs  which  are  not 
available  to  the  Virgin  Islands:  and 

— No  witness  testifying  in  respect  of  the 
proposed  CBI  legislation  indicated 
that  such  a  limitation  would  apply  to 
the  Virgin  Islands. 

One  commenter  proposed  that 
§  10.195  be  amended  to  state  that  for 
purposes  of  CBI  duty-free  treatment  the 
Virgin  Islands  shall  be  considered  to  be 
"U.S.  Customs  Territory",  that 
temporary  residency,  handling,  or 
processing  of  an  article  shall  not 
disqualify  previously  added  values  or 
origin  attributed  to  a  beneficiary 
country,  and  that  value  added  in  the 
Virgin  Islands  may  be  included  for 
purposes  of  determining  the  total  value 
added  in  beneficiary  countries. 

This  issue  arises  because  section 
213(a)(1)  of  the  CBI  statute  defines  the 
term  "beneficiary  country"  as  including 
the  Virgin  Islands  for  purposes  of  the 
value-content  requirement,  and  section 
213(a)(1)(A)  requires  that  the  article  be 
"imported  directly  from  a  beneficiary 
country"  but  does  not  make  any 
reference  to  the  Virgin  Islands  in  this 
context.  The  statement  at  the  end  of 
§  10.195(b)  of  the  interim  regulation  was 
inserted  specifically  to  clarify  the  legal 
effect  of  these  provisions  as  they  apply 
to  the  Virgin  Islands.  As  concerns  the 
specific  points  made  by  the  commenters. 
Customs  notes  the  following: 

1.  Under  the  CBI  statute  the  Virgin 
Islands  is  not  treated  as  a  beneficiary 
country  for  the  purpose  of  the  direct 
importation  requirement.  Consequently, 
the  Virgin  Islands  will  be  prevented 
from  engaging  in  tail-end  processing 
operations  unless  the  article  is  returned 
to  a  beneficiary  country  prior  to  final 
exportation  to  the  U.S.  The  clear 
statutory  language  is  the  best  proof  of 
legislative  intent  and  militates  against 
the  argument  that  the  intent  was 
otherwise  in  this  context. 

2.  The  Virgin  Islands  will  not  be 
prevented  from  establishing  a 
transshipment  industry,  provided  that  it 
is  a  mere  transshipment  situation  within 
the  meaning  of  §  10.193  which  concerns 
the  direct  importation  requirement 


3.  Customs  does  not  agree  that  the 
treatment. of  the  Virgin  Islands  and 
Puerto  Rico  can  be  the  same  in  all 
aspects  of  the  regulations  because  they 
are  treated  the  same  for  a  particular 
purpose,  that  of  the  value-content 
requirement.  Because  Puerto  Rico  is  part 
of  the  customs  territory  and  the  Virgin 
Islands  are  not.  each  has  a  different 
status  under  the  customs  laws. 

4.  Customs  is  of  the  opinion  that 
section  212(d)  of  the  CBI  statute  (which 
amended  General  Headnote  3(a).  TSUS, 
to  provide  that  importations  from  insular 
possessions  under  that  headnote  will 
not  receive  duty  treatment  less 
favorable  than  that  accorded  to  CBI 
importations)  is  not  inconsistent  with 
the  treatment  of  the  insular  possessions 
in  the  interim  regulations.  Application  of 
the  more  liberal  value  requirement 
under  General  Headnote  3(a)  (whereby 
items  such  as  profit  and  indirect 
processing  costs  may  be  counted  and 
which  requires  only  30  present  of  the 
eligible  value  content  to  be  of  insular 
possessions  origins)  have  been  provided 
by  Congress  to  ensure  that  this  is  the 
case. 

The  argument  that  section  212(d) 
makes  all  insular  possessions  of  the 
U.S.,  in  effect  full  CBI  beneficiary 
countries  does  not  appear  to  be  correct 
If  this  were  true,  (a)  it  would  not  have 
been  necessary  to  refer  separately  to  the 
Virgin  Islands  as  being  a  beneficiary 
country  in  the  specific  and  limited 
context  of  the  value-content 
requirement  and  (b)  this  would  mean 
that  materials  or  direct  processing  costs 
attributable  to  Guam,  American  Samoa, 
and  other  entities  entitled  to  General 
Headnote  3(a)  benefits  could  be  counted 
toward  the  CBI  35  percent  value-content 
requirement.  There  is  nothing  in  the  CBI 
legislative  history  which  indicates  that 
Congress  intended  such  a  result 

5.  The  fact  that  some  Caribbean 
neighbors  of  the  Virgin  Islands  have 
trade  advantages  under  non-U.S. 
programs  [e.g.,  under  the  ACP-EEC 
Lome  Convention)  is  not  relevant  to  the 
question  of  the  proper  interpretation  of 
the  CBI  statutory  provisions.  This 
argument  ignores  the  separate  duty-free 
benefits  accorded  to  the  Virgin  Islands 
under  General  Headnote  3(a).  TSUS, 
which  are  not  available  to  other 
Caribbean  entities. 

6.  Customs  does  not  agree  with  the 
assertion  that  no  witness  testifying  on 
the  CBI  legislation  indicated  that  0>e 
limitation  in  question  would  apply  to  the 
Virgin  Islands.  To  the  contrary,  the 
printed  record  of  the  hearings  before  the 
Subcommittee  on  Trade  of  the  House 
Committee  on  Ways  and  Means,  Serial 
97-52.  p.  69,  refiects  that  there  was 
specific  testimony  on  this  point  on 


March  23. 1982.  Although  it  was 
requested  at  that  time  that  the  bill  be 
amended  to  avoid  the  limitation,  the 
provisions  of  the  CBI  statute  reflect  that 
this  proposal  was  not  adopted. 

For  the  above  reasons,  Customs  is  of 
the  opinion  that  the  limitation  at  the  end 
of  S  10.195(b)  is  entirely  consistent  with 
the  CBI  statute  and  therefore  must  be 
retained.  As  concerns  the  specific 
proposals  to  amend  {  10.195,  Customs 
believes  for  the  following  reasons  that 
such  amendments  are  inappropriate  or 
unnecessary:  (a)  The  regulation  cannot 
be  amended  to  provide  that  the  Virgin 
Islands  shall  be  considered  to  be  "U.S. 
Customs  Territory"  because  this  could 
be  inconsistent  with  the  terms  of  the  CBI 
statute  and  General  Headnote  2,  TSUS. 
(b)  the  regulation  cannot  authorize 
unlimited  processing  in  the  Virgin 
Islands  because  a  substantial 
transformation  of  the  article  in  the 
Virgin  Islands  would  cause  the  article  to 
lose  its  status  as  a  product  of  a 
beneficiary  country,  and  (c)  although  it 
is  correct  that  temporary  residency, 
handling,  or  processing  (short  of  a 
substantial  transformation)  of  an  article 
in  the  Virgin  Islands  will  not  disqualify 
value  previously  added  in  a  beneficiary 
country  and  that  value  added  in  the 
Virgin  Islands  may  be  included  for 
purposes  of  determining  the  total  value 
added  in  beneficiary  countries,  it  is 
believed  that  the  regulations  are 
sufficiently  clear  on  these  points. 

Customs  recognizes  that  i  10.193(a)  of 
the  interim  regulations  could  be 
misinterpreted  to  appear  to  allow  a 
direct  importation  from  the  Virgin 
Islands,  since  this  prevision  refers  to 
direct  shipment  from  any  beneficiary 
country  to  the  U.S.  without  passing 
through  the  "territory  of  any  other 
country.  The  word  "other"  could  be 
taken  to  refer  to  the  U.S.,  and  because 
the  Virgin  Islands  are  territory  of  the 
U.S.,  a  direct  importation  from  the 
Virgin  Islands  could  be  taken  to  fall 
within  this  language.  As  such  an 
interpretation  would  conflict  with  the 
CBI  statutory  provisioiu  as  discussed 
above.  {  10.1^a)  has  been  amended  to 
refer  to  the  "territory  of  any  non- 
beneficiary  country."  Thus,  the  words 
"non-beneficiary  country"  in  the 
amended  text  would  cover  the  Virgin 
Islands  because,  as  already  pointed  out 
the  Virgin  Islands  are  not  a  beneficiary 
country  in  the  context  of  the  imported 
directly  requirement 

D.  Assembly  Operations 

Six  comments  were  received  on  the 
issue  of  assembly  operations  which 
concerns  both  the  scope  of  the  term 
"simple  combining"  operations  Bi,i  the 


However,  this  amendment  results  in  a  into  account  when  the  article  reenters 


U.S.: 
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fact  that  although  §  10.195(a)  of  the 
interim  regulations  refers  to  an  article 
which  is  wholly  the  growth,  product,  or 
manufacture  of  a  beneficiary  country  or 
which  has  been  grown,  produced,  or 
manufactured  in  a  beneficiary  country, 
there  is  no  reference  to  goods 
"assembled"  in  a  beneHciary  country. 
Tlie  specific  comments  were  as  follows: 

1.  Several  commenters  were  under  the 
impression  that  the  interim  regulations 
excluded  all  assembly  operations  as 
permissible  activities  resulting  in  a 
product  of  a  beneficiary  country.  Two 
commenters  alleged  that  this  result  was 
contrary  to  the  CBI  statute  because  (a) 
the  legislative  history  clearly  showed 
that  meaningful  assembly  operations 
were  to  be  permitted,  (b)  the  CBI  statute 
and  regulations  indicated  that  assembly 
costs  may  be  counted  as  direct  costs  of 
processing  operations,  thus  showing  that 
assembly  operations  were  allowed,  and 
(c)  assembly  operations  are  permitted 
under  the  CSP,  and  as  the  CBI  was 
modeled  on  the  GSP,  it  should  be 
administered  in  the  same  way.  These 
commenters  took  the  position  that 
"meaningful"  or  "substantial"  assembly 
operations  or  assembly  operations 
"using  substantial  labor  and  skills" 
should  be  allowed. 

2.  One  commenter  stated  that  the 
language  in  the  interim  regulations  was 
confusing,  particularly  as  concerns  the 
meaning  of  "simple  combining" 
operations. 

The  following  specific  proposals  to 
amend  the  regulations  were  made: 

1.  Insert  the  word  "assembly"  in 

8  10.195(a)  (presumably  after  the  words 
"wholly  the  growth,  product,  or 
manufacture"  in  the  first  part  of  the  first 
sentence)  so  that  not  all  assembly 
operations  would  preclude  duty-fi^ee 
treatment. 

2.  Insert  the  word  "assembled"  after 
the  words  "grown,  produced,  or 
manufactured"  in  the  second  part  of  the 
first  sentence  of  S  10.195(a)  so  that  all 
doubt  is  removed  concerning 
permissible  assembly  operations. 

3.  Provide  a  technical  yardstick  setting 
forth  the  departure  point  from  which  a 
processing  [e.g.,  assembly)  operation  is 
no  longer  considered  to  be  a  simple 
combining  operation. 

4.  Clarify  whether  a  product  resulting 
bom  a  simple  combining  operation 
would  be  excluded  from  duty-free 
treatment  even  if  it  meets  the  35  percent 
value  requirement. 

It  was  never  assumed  in  drafting  the 
interim  regulations  that  no  assembly 
operations  could  result  in  an  article 
which  is  a  product  of  a  beneficiary 
country.  Because  the  statute  referred  to 
"simple"  (rather  than  "mere")  combining 
operations,  anything  that  was  beyond  a 


simple  assembly  operation  would 
qualify  (this  interpretation  is  clearly 
supported  by  the  legislative  history). 
However,  as  sections  213(a)(1)  and  (2)  of 
the  CBI  statute  do  not  contain  the  word 
"assembly"  or  "assembled"  (presumably 
for  the  reason  that  the  Congress  decided 
not  to  use  the  language  found  in  the  GSP 
regulations  so  as  to  avoid  a  conflict 
between  a  positive  mention  of 
"assembly"  and  a  negative  mention  of 
"simple  combining"),  it  was  deemed 
preferable  to  use  the  precise  statutory 
language  in  the  regulation  and  to  merely 
interpret  "product  or  manufacture"  and 
"produced  or  manufactured"  to  include 
assembly  operations  which  are  more 
than  "simple." 

Based  on  the  comments  received,  it 
appears  that  there  is  a  considerable 
amount  of  confusion  of  this  matter. 
Therefore.  Customs  agrees  that  changes 
must  be  made  to  clarify  the  points 
raised.  However,  before  discussing  the 
specific  changes  which  have  been  made. 
Customs  has  the  following  comments 
concerning  certain  specific  proposals 
made  by  the  commenters  for  regulatory 
amendments: 

1.  Insertion  of  the  word  "assembly", 
as  proposed,  would  be  inappropriate 
because  the  word  "wholly"  modifies  the 
words  which  follow.  A  product  created 
merely  by  an  assembly  operation  could 
not  be  considered  to  be  "wholly"  of  a 
beneficiary  country  as  that  term  is 
defined  in  { 10.191(b)(3). 

2.  Insertion  of  the  word  "assembled", 
as  proposed,  would  be  inappropriate 
because  this  would  make  this  term 
coequal  with  "grown."  "produced."  and 
"manufactured."  in  clear  contravention 
of  the  statutory  limitation  concerning 
simple  combining  operations.  The  fact 
that  assembly  costs  may  be  counted 
toward  the  35  percent  value  requirement 
is  irrelevant.  The  statutory  and 
regulatory  provisions  in  question  are 
entirely  separate  and  thus  involve 
different  contexts. 

3.  It  is  not  beneficial  to  provide  a 
technical  yardstick  setting  forth  a 
specific  departure  point  from  which  a 
processing  operation  is  no  longer 
considered  to  be  a  simple  combining 
operation  because  of  the  numerous 
processing  and  combining  possibilities 
which  do  not  lend  themselves  to  a 
regulatory  yardstick.  Such  an  approach 
would  have  a  very  limited  application, 
would  provide  minimal  guidance,  and 
could  be  misleading  as  to  certain 
operations. 

Customs  is  of  the  opinion  that  the  best 
approach  would  be  to  amend  §  10.195(a) 
in  the  following  manner:  (a)  By 
modifying  the  words  "simple  combining 
or  packaging  operations"  in  the  second 
sentence  to  read  "simple  (as  opposed  to 


complex  or  meaningful)  combining  or 
packaging  operations"  and  (b)  by  adding 
at  the  end  thereof  a  new  subsection 
setting  forth  specific  examples  of 
operations  which  fall  both  within  and 
outside  the  limiting  statutory  language. 

As  concerns  the  first  amendment,  the 
following  points  should  be  noted:  (a) 
Use  of  the  word  "assembly"  or 
"assembled"  in  this  context  would  not  ^ 
be  appropriate  because  "combining" 
covers  other  processes  such  as  mixing, 
(b)  consistent  with  the  statutory 
language  and  legislative  intent,  the 
parenthetical  expression  would  apply 
equally  to  packaging  operations,  (c)  the 
word  "complex"  is  useful  because  it  is 
the  opposite  of  "simple",  and  (d)  the 
word  "meaningful"  was  used  at  page  13 
of  House  Report  98-266  to  clarify  the 
intended  scope  of  the  statutory 
language. 

With  regard  to  the  second 
amendment,  the  following  should  be 
noted:  (a)  The  first  sentence  has  been 
inserted  in  response  to  one  of  the 
comments  to  clarify  that,  consistent  with 
the  statutory  language,  an  article 
resulting  from  a  simple  combining  or 
packaging  operation  or  from  mere 
dilution  would  not  be  entitled  to  duty- 
free treatment  even  though  the  35 
percent  value-content  requirement  is 
met,  (b)  the  examples  of  operations 
covered  by  the  statutory  language  are 
taken  from  House  Report  98-266.  (c)  the 
examples  of  operations  which  fall 
outside  the  statutory  language  are  based 
on  individual  cases  which  have  come  to 
the  attention  of  Customs,  and  (d)  the  last 
sentence  has  been  included  to  clarify 
that  the  negative  simple  combining,  etc. 
language  does  not  necessarily  establish 
the  limits  concerning  application  of  the 
substantial  transformation  rule  for 
purposes  of  the  CBI. 

E.  Sections  10. 193  and  10. 194 

One  commenter  stated  that  the 
Customs  officer  is  not  the  appropriate 
person  to  determine  either  compliance 
with  the  direct  importation  requirement 
or  the  sufficiency  of  the  documentary 
evidence  to  demonstrate  compliance 
because  his  subjective  decision  and 
incomplete  knowledge  could  lead  to 
delays.  It  was  therefore  recommended 
that  responsibility  for  certifying  the 
evidence  of  direct  shipment  be 
delegated  to  a  competent  authority  in  a 
beneficiary  country.  This  commenter 
also  requested  confirmation  that  only 
retail  sales  are  excluded  as  a 
permissible  activity  by  S  10.193(c)(3)  and 
that  a  sale  by  a  middleman  from  a 
beneficiary  country  other  than  the 
beneficiary  country  of  manufacture 
would  be  permissible.  Further,  the 


the  direct  importation  requirement. 
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commenter  was  of  the  opinion  that 
S  10.194  should  clearly  state  what  is 
implicit  therein,  i.e.,  that  the  district 
director  has  the  discretion  to  renounce 
his  right  to  ask  for  the  documentation 
immediately  upon  receipt  of  the 
shipment. 

Customs  does  not  agree  that  these 
amendments  are  necessary.  As  concerns 
the  first  point,  only  the  Customs  officer 
can  make  these  decisions.  Certification 
by  a  beneficiary  country  authority 
would  not  be  acceptable  and  might  even 
be  impossible  for  various  reasons.  e.g., 
the  facts  concerning  the  actual  manner 
of  shipment  to  the  U.S.  are  not 
ascertainable  at  the  time  of  exportation. 
In  regard  to  the  second  point,  the 
regulation  applies  only  to  sales  "other 
than  at  retail"  and  thus  would  apply  to 
sales  by  such  middlemen  except  for  the 
fact  that  subsection  (c)  contemplates 
only  non-retail  sales  in  a  non- 
beneficiary  country.  As  concerns  the 
third  point,  what  this  commenter  thinks 
is  implicit  in  the  regulation  is,  in  fact, 
explicit.  The  regulation  specifies  a 
period  of  60  days  to  submit  the  evidence 
if  required  by  the  district  director. 

One  commenter  stated  that  it  is 
necessary  to  clarify  whether  a  direct 
importation  within  the  meaning  of 
S  10.193  includes  a  product  which  enters 
a  duty-free  area  of  a  non-beneficiary 
country  but  which  is  intended  for  export 
to  the  U.S. 

Customs  does  not  agree.  It  is  clear 
that  such  a  case  would  be  considered  to 
constitute  a  direct  importation  provided 
that  the  specific  terms  of  subsection  (b) 
or  (c)  are  met. 

F.  Sections  10.195  and  10.196 

One  commenter  was  of  the  opinion 
that  it  is  necessary  to  amend  the  second 
sentence  of  S  10.195(b),  to  clarify 
whether  an  article  must  be  returned  to  a 
specific  beneficiary  country  if  value  is 
added  to  the  article  in  the  Virgin  Islands 
after  exportation  from  the  beneficiary 
country  of  production. 

No  amendment  is  necessary.  It  is  clear 
that  the  article  could  be  sent  to  any 
beneficiary  country  because  S  10.193(a) 
refers  to  direct  shipment  from  "any" 
beneficiary  country.  The  significance  of 
the  use  of  the  word  "any"  was  fully 
explained  in  the  section-by-section 
analysis  relating  to  interim  §  10.193(a)  in 
the  )anuary  5, 1984.  Federal  Register 
document  (49  FR  853). 

Three  commenters  believe  the 
regulations  do  not  adequately  deal  with 
/    the  concept  of  substantial 
/^transformation.  One  commenter 
~/  suggested  that  an  example  of  a 

substantial  transformation  be  included 
in  S  10.195  and  that  the  best  example 
would  be  that  of  integrated  circuits  or 


other  semiconductor  devices  produced 
in  a  beneficiary  country  from  the 
assembly  [i.e.,  manufacture)  of  imported 
components.  Another  commenter 
suggested  that  the  substantial 
transformation  rule  which  has  been 
used  under  the  GSP  should  be  replaced, 
for  purposes  of  the  CBI,  by  the  Japanese 
and  EEC  rule  whereby  a  sufficient 
transformation  is  deemed  to  have  taken 
place  when  a  change  in  tariff  heading 
results  from  the  processing. 

Customs  does  not  agree.  The  concept 
of  substantial  transformation  is 
sufficiently  well  known  or  ascertainable 
through  the  ruling  process  tmder  Part 
177,  Customs  Regulations  (19  CFR  Part 
177),  and  the  inclusion  of  a  specific 
example  of  a  substantial  transformation 
would  hardly  be  illuminating  in  other 
cases  involving  different  facts.  In 
addition,  given  the  longstanding 
administrative  and  judicial  precedent,  it 
would  not  be  possible  to  adopt  the 
Japanese  and  EEC  rule.  Under  those 
rules  a  change  in  tariff  heading  is  only 
one  of  a  number  of  factors  to  be 
considered  in  determining  whether  a 
substantial  transformation  has  taken 
place. 

One  commenter  suggested  that  the 
words  "of  commerce"  be  deleted  from 
the  double  substantial  transformation 
test  discussion  in  Sl0.196(a)  because  the 
intermediate  substantially  transformed 
article  need  not  be  an  article  of 
commerce  [i.e.,  it  is  sufficient  that  it  be  a 
new  or  different  material).  Another 
commenter  was  of  the  opinion  that  the 
distinction  between  a  "material"  and  an 
"article"  should  be  eliminated  and  that 
recognition  should  be  given  to  the  fact 
that  an  article  may  be  both  an  article 
and  a  material  and  vice  versa. 

Customs  does  not  agree.  As  concerns 
deletion  of  the  words  "of  conmierce", 
this  should  not  be  done  because  the 
question  of  whether  a  particular  process 
results  in  an  ariticle  or  material  which  is 
commercially  different  is  an  objective, 
and  thus  useful,  test,  and  the  words  "of 
commerce"  are  used  in  section  213(a)(2) 
of  the  CBI  statute.  The  regulations 
cannot  totally  eliminate  the  distinction 
between  an  ariticle  and  a  material 
because  section  213(a)(2)  of  the  CBI 
statute  makes  this  distinction  which  is 
essential  in  order  to  apply  the  value- 
content  requirement.  While  all  products 
imported  under  the  CBI,  including  raw 
materials,  are  "articles"  for  purposes  of 
duty-free  treatment,  the  value-content 
requirement  mandates  that  a  distinction 
be  made  between  the  imported  article 
and  the  separately  identifiable  materials 
which  are  incorporated  in  that  article. 


G.  Section  10.197 

One  commenter  suggested  that  the 
word  "assists"  be  added  to  the  list  of 
items  includable  as  direct  costs  of 
processing  operations. 

This  proposal  should  not  be  adopted 
because  assists  are  not  always  included 
in  the  appraised  value  and  thus  are  not 
always  countable  as  direct  costs  of 
processing  operations,  and  an  assist 
would  fall  within  {  10.197(a)  only  to  the 
extent  that  in  each  individual  case  the 
assist  is,  in  fact  incurred  as  a 
recognized  direct  processing  cost. 

Another  commenter  proposed  that  the 
direct  costs  of  processing  operations 
include  marketing  costs. 

This  proposal  cannot  be  adopted. 
Whereas  marketing  costs  are  costs  of 
doing  business,  such  costs  are  incurred 
separately  from  the  actual  production 
process.  Therefore,  they  are  not  costs  of 
manufacturing  the  product  but  rather, 
are  in  the  nature  of  general  expenses  of 
doing  business  which,  under  section 
213(a)(3)  of  the  CBI  statute,  are 
specifically  not  covered  by  the  phrase 
"direct  costs  of  processing  operations". 

H.  Other  Comments 

One  commenter  noted  that  in  order  to 
take  account  of  the  import  sensitivity  of 
the  U.S.  citrus  industry.  Customs  and  the 
Department  of  Agriculture  must  collect 
and  maintain  statistics  on  CBI  citrus 
imports.  The  commenter  suggested  that 
a  section  be  added  to  the  regulations  to 
provide  for  an  exchange  of  this 
information  between  tfiose  agencies. 

Customs  believes  it  would  be 
inappropriate  to  include  a  provision 
directed  to  the  interests  of  one  segment 
of  U.S.  industry.  Moreover,  such  a 
provision  in  the  Customs  Regulations 
could  not  be  considered  binding  on  the 
Department  of  Agriculture.  Customs 
understands  that  the  Department  of 
Agriculture  is  collecting  and  maintaining 
statistics  on  the  importation  of  all 
agricultural  products  in  order  to  monitor 
such  imports  for  purposes  of  carrying 
out  the  "fast  track"  procedures  for 
import  relief  under  section  213(f)  of  the 
CBI  statute. 

A  commenter  stated  that  the 
regulations  should  cite  the  country  of 
origin  marking  statute  and  regulations  in 
order  to  clarify  that  those  provisions 
apply  to  products  imported  under  the 
CBI. 

In  view  of  recent  questions  raised  by 
segments  of  the  importing  community 
and  some  foreign  manufacturers,  we 
agree.  Section  10.195(e)  mentions  that 
country  of  origin  marking  requirements 
apply  to  articles  entered  under  the  CBI 
regulations. 
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Finally,  one  commenter  stated  that 
clarincation  is  necessary  as  concerns 
the  continuing  status  of  the  GSP  and  of 
TSUS  items  80e.2a  806.30.  and  807.00 
which  appear  to  be  replaced  by  the  CBI. 

The  GSP  and  TSUS  items  806.20. 
806.30,  and  807.00  are  entirely  separate 
statutory  provisions  which  are  neither 
mentioned  in,  nor  directly  affected  by, 
the  CBI.  Inasmuch  as  those  programs 
will  continue  in  operation  totaUy 
independent  of  the  CBL  there  does  not 
appear  to  be  any  reason  to  mention 
them  in  the  CBI  regulations. 

/.  Issues  Not  Raised  in  the  Comments 

In  addition  to  the  changes  made  in 
response  to  the  comments.  Customs  is  of 
the  opinion  that,  based  on  further 
consideration  of  the  interim  text,  some 
additional  changes  should  be 
incorporated  in  the  Bnal  text  These 
involve  the  following: 

1.  The  standards  to  be  applied  for 
determining  the  origin  of  materials  for 
purposes  of  the  value-content 
requirement  should  be  consistent  under 
the  CBI.  Therefore,  the  following 
sentence  has  been  added  at  the  end  of 

S  10.195(c]  (dealing  with  the  inclusion  of 
material  produced  in  the  U.S.):  "In  the 
case  of  materials  produced  in  the 
customs  territory  of  the  VS.,  the 
provisions  of  i  10.196  shall  apply."  Thus, 
for  example,  the  "simple  combining"  etc. 
limitation  and  the  substantial 
transformation  test  would  apply  in  this 
case.  It  should  also  be  noted  that  it  is 
not  necessary  to  have  a  similar 
provision  in  i  10.195(b)  (dealing  with 
value  added  in  Puerto  Rico  and  the 
Virgin  Islands).  They  are  covered  by  the 
term  "beneficiary  country"  in  S  10.196. 

2.  Example  2  under  S  10.196(a)  may  be 
misleading  because  the  second  sentence 
refers  to  the  cost  or  value  of  the  "tanned 
skin"  as  not  being  countable  toward  the 
value-added  requirement.  Because  only 
one  substantial  transformation  takes 
place  under  this  example,  and  because 
the  costs  of  the  tanning  operation  are 
clearly  coontable.  the  example  has  been 
revised  to  more  properly  refer  to  the 
cost  or  value  of  the  "raw  skin".  In 
addition,  to  aid  the  reader's 
comprehension,  the  following  sentence 
has  been  added  at  the  end  of  this 
example:  "Tlint,  the  tanned  skin  would 
be  eligible  for  duty-free  treatment  only  if 
the  direct  costs  attributable  to  the 
tanning  operation  represent  at  least  35 
percent  of  the  appraised  value  of  the 
imported  article." 

3.  Paragraph  (c)  of  i  10.193.  which 
concerns  the  "imported  directly" 
reqnirement,  aUcws  the  shipment  from 
any  benericiary  country  to  the  U.S. 
thnoogh  the  territory  of  any  aon- 
beneficiary  country  under  certain 


circumstances.  One  circumstance  is  that 
the  articles  must  be  wholly  the  growth, 
product,  or  manufacture  of  a  beneficiary 
country.  Within  the  regulatory 
framework  of  the  GSP,  |  iai75(d) 
contains  a  similar  limitation.  Customs 
sees  no  justifiable  basis  for  continuing 
this  limitation  in  either  the  CBI  or  GSP 
context,  if  the  article  otherwise  meets 
the  country  of  origin  criteria,  and 
accordingly  has  modified  SS  10.175(d) 
and  10.193(c]  to  ehminate  the  limitation. 
This  change  will  allow  a  producer  to 
more  liberally  use  a  customs  bonded 
warehouse  in  an  intermediate  country 
as  a  distribution  center  for  certain  sales 
at  wholesale. 

Both  SS  10.175(d)  and  10.193(c)  also 
contain  a  reference  to  the  basic  rules  of 
origin.  Because  the  origin  requirements 
are  contained  elsewhere  in  both  the  CBI 
and  GSP  regulations.  Customs  can  see 
no  reason  to  restate  them  in  the 
"imported  directly"  provisions. 
Accordingly,  these  references  have  also 
been  removed  from  {§  10.175(d)  and 
10.193(c).  Further,  non  substantive 
changes  have  been  made  to  the 
provisions  of  §5  10.175(b)  and  10.193(b) 
to  remove  the  need  for  cross-references 
in  those  paragraphs. 

Executive  Order  12291 

These  amendments  do  not  constitute  a 
"major  rule"  as  defined  by  section  1(b) 
of  Executive  Order  12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required  under  E.0. 12291. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to 
these  amendments  because  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  With  respect  to  the  CBI 
amendments,  any  economic  impact 
flows  directly  from  the  Caribbean  Basin 
Economic  Recovery  Act  and  not  from 
the  implementing  regulations. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3. 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)).  that  the  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulation  is  subject  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L  96-511  Accordingly,  applicable 
sections  of  the  regulation  have  been 
cleared  by  the  Office  of  Management 
and  Budget  and  assigned  control  number 
1515-0112. 


Drafting  Information 

The  principal  author  of  this  document 
was  John  Elkins,  Esq..  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  and  the  Office  of  the  United 
States  Trade  Representatives 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  10 

Caribbean  Basin  Initiative,  Customs 
duties  and  inspection.  Generalized 
System  of  Preferences,  Imports. 

Amendments  to  the  Regulations 

Part  10.  Customs  Regulations  (19  CFR 
Part  10).  is  amended  as  set  forth  below. 
William  von  Raab, 
Commissioner  of  Customs. 

Approved:  November  29, 1964. 
|ohn  M.  Walker,  |r. 
Assistant  Secretary  of  the  Treasury. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  Section  10.175(b)  is  amended  by 
revising  it  to  read  as  follows: 

§10.175    Imported  directly  defined. 

•  *        *        •        • 

(b)  If  the  shipment  is  from  a 
beneficiary  developing  country  to  the 
U.S.  through  the  territory  of  any  other 
country,  the  merchandise  in  the 
shipment  does  not  enter  into  the 
commerce  of  any  other  country  while  en 
route  to  the  U.S.,  and  the  invoice,  bills  of 
lading,  and  other  shipping  documents 
show  the  U.S.  as  the  final  destination;  or 

*  *        •        *        • 

2.  Section  10.175(d)  is  amended  by 
revising  it  to  read  as  follows: 

§10.175    Imported  directly  defined. 

(d)  If  the  shipment  is  from  any 
beneficiary  developing  country  to  the 
U.S  through  the  territory  of  any  other 
country  and  the  invoices  and  other 
documents  do  not  show  the  U.S  as  the 
final  destination,  the  articles  in  the 
shipment  upon  arrival  in  the  U.S.  are 
imported  directly  only  if  they: 

(1)  Remained  under  the  control  of  the 
customs  authority  of  the  intermediate 
country; 

(2)  Did  not  enter  into  the  commerce  of 
the  intermediate  country  except  for  the 
purpose  of  sale  other  than  at  retail,  and 
the  district  director  is  satisfied  that  the 
importation  results  from  the  original 
commercial  transaction  between  the 
importer  and  the  producer  or  ti\e  letter's 
sales  agent;  and 
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(3)  Were  not  subjected  to  operations 
other  than  loading  and  unloading,  and 
other  activities  necessary  to  preserve 
the  articles  in  good  condition. 

3.  Interim  SS  10.191  through  10.197  and 
the  centerheading,  as  added  by  T.D.  64- 
14,  are  revised  to  read  as  follows: 

Caribbean  Basin  Initiative 

10.191  General. 

10.192  Claims  for  exemption  from  duty 
under  the  CBI. 

10.193  Imported  directly. 

10.194  Evidence  of  direct  shipment. 

10.195  Country  of  origin  criteria. 

10.196  Cost  or  value  of  materials  produced 
in  a  beneHciary  country  or  countries. 

10.197  Direct  cost  of  processing  operations 
performed  in  a  beneHciary  country  or 
countries. 

Caribbean  Basin  Initiative 

§10.191    General. 

(a)  Statutory  authority.  Subtitle  A. 
Title  II.  Pub.  L  98-67.  entitled  the 
Caribbean  Basin  Economic  Recovery 
Act  (19  U.S.C.  2701-2706)  and  referred  to 
as  the  Caribbean  Basin  Initiative  (CBI), 
authorizes  the  President  to  proclaim 
duty-free  treatment  for  all  eligible 
articles  from  any  beneficiary  country. 

(b)  Definitions. — (IJ  Beneficiary 
country.  For  purposes  of  S  10.191 
through  S  10.198  and  except  as 
otherwise  provided  in  S  10.195(b),  the 
term  "beneficiary  country"  means  any 
country  or  territory  or  successor 
political  entity  with  respect  to  which 
there  is  in  effect  a  proclamation  by  the 
President  designating  such  country, 
territory  or  successor  political  entity  as 
a  beneficiary  country  in  accordance 
with  section  212(a)(1)(A)  of  the 
Caribbean  Basin  Economic  Recovery 
Act  (19  U.S.C.  2702(a)(1)(A)). 

(2)  Eligible  articles.  Except  as 
provided  herein,  for  purposes  of 
S  10.191(a),  the  term  "eligible  articles" 
means  any  merchandise  which  is 
imported  directly  from  a  beneficiary 
country  as  provided  in  S  10.193  and 
which  meets  the  country  of  origin 
criteria  set  forth  in  S  10.195.  The 
following  merchandise  shall  not  be 
considered  eligible  articles  entitled  to 
duty-free  treatment  under  the  CBI. 

(i)  Textile  and  apparel  articles  which 
are  subject  to  textile  agreements. 

(ii)  Footwear,  handbags,  luggage,  flat 
goods,  work  gloves,  and  leather  wearing 
apparel  not  designated  on  August  5, 
1983,  as  eligible  articles  for  the  purpose 
of  the  Generalized  System  of 
Preferences  under  Title  V,  Trade  Act  of 
1974,  as  amended  (19  U.S.C.  2461-2465). 

(iii)  Tuna,  prepared  or  preserved  in 
any  manner,  in  airtight  containers. 


(iv)  Petroleum,  or  any  product  derived 
from  petroleum,  provided  for  in  Part  10, 
Schedule  4,  Tariff  Schedules  of  the 
United  States  (TSUS). 

(v)  Watches  and  watch  parts 
(including  cases,  bracelets  and  straps), 
of  whatever  type  including,  but  not 
limited  to,  mechanical,  quartz  digital  or 
quartz  analog,  if  such  watches  or  watch 
parts  contain  any  material  which  is  the 
product  of  any  country  with  respect  to 
which  TSUS  column  2  rates  of  duty 
apply. 

(vi)  Sugars,  sirups,  and  molasses, 
provided  for  in  item  155.20  or  item 
155.30,  TSUS,  to  the  extent  that 
importation  and  duty-free  treatment  of 
such  articles  are  limited  by  Headnote  4, 
Schedule  A,  Part  10,  Schedule  1.  TSUS. 

(vii)  Articles  subject  to  the  provisions 
of  Subpart  A.  Part  2,  Appendix.  TSUS,  to 
the  extent  that  such  provisions  have  not 
been  modified  or  terminated  by  the 
President  pursuant  to  section  213(e)(5)  of 
the  Caribbean  Basin  Economic  Recovery 
Act  (19  U.S.C  2703(e)(5)). 

(viii)  Merchandise  for  which  duty-free 
treatment  under  the  CBI  is  suspended  or 
withdrawn  by  the  President  pursuant  to 
sections  213  (c)(2),  (e)(1).  or  (f)(3)  of  the 
Caribbean  Basin  Economic  Recovery 
Act  (19  U.S.C.  2703  (c)(2).  (e)(1).  or 
(0(3)). 

(3)  Wholly  the  growth,  product,  or 
manufacture  of  a  beneficiary  country. 
For  purposes  of  S  10.191  through 

S  10.198,  the  expression  "wholly  the 
growth,  product,  or  manufacture  of  a 
beneficiary  country"  refers  both  to  any 
article  which  has  been  entirely  grown, 
produced,  or  manufactured  in  a 
beneficiary  country  or  two  or  more 
beneficiary  countries  and  to  all 
materials  incorporated  in  an  article 
which  have  been  entirely  grown, 
produced,  or  manufactured  in  any 
beneficiary  country  or  two  or  more 
beneficary  countries,  as  distinguished 
from  articles  or  materials  imported  into 
a  beneficiary  country  from  a  non- 
beneficiary  country  whether  or  not  such 
articles  or  materials  were  substantially 
transformed  into  new  or  different 
articles  of  commerce  after  their 
importation  into  the  beneficiary  country. 

(4)  Entered.  For  purposes  of  S  10.191 
through  S  10.198,  the  term  "entered" 
means  entered,  or  withdrawn  from 
warehouse  for  consumption,  in  the 
customs  territory  of  the  U.S. 

§  10.192    Claim  for  exemption  from  duty 
under  the  CBI. 

A  claim  for  an  exemption  from  duty 
on  the  ground  that  the  CBI  applies  shall 
be  allowed  by  the  appropriate  district 
director  only  if  he  is  satisfied  that  the 
requirements  set  forth  in  this  section 
and  S  10.193  through  S  10.198  have  been 


met  Duty-free  treatment  may  be 
claimed  at  the  time  of  filing  the  entry 
summary  by  placing  the  symbol  "C"  as  a 
prefix  to  the  TSUS  item  number  for  each 
article  for  which  such  treatment  is 
claimed  on  that  document.  If  duty-free 
treatment  is  claimed  subsequent  to  the 
time  of  filing  the  entry  summary  but 
before  liquidation  becomes  final,  the 
filing  of  the  Certificate  of  Origin  or 
declaration  as  required  in  S  10.198  shall 
constitute  the  written  claim. 

§10.193    Imported  directly. 

To  qualify  for  treatment  under  the 
CBI,  an  article  shall  be  imported  directly 
from  a  beneficiary  country  into  the 
customs  territory  of  the  U.S.  For 
purposes  of  S  10.191  through  S  10.198  the 
words  "imported  directly"  mean: 

(a)  Direct  shipment  from  any 
beneficiary  country  to  the  U.S.  without 
passing  through  the  territory  of  any  non- 
beneficiary  country;  or 

(b)  If  the  shipment  is  from  any 
beneficiary  country  to  the  U.S.  through 
the  territory  of  any  non-beneficiary 
country,  the  articles  in  the  shipment  do 
not  enter  into  the  commerce  of  any  non- 
beneficiary  country,  while  en  route  to 
the  U.S.  and  the  invoices,  bills  of  lading, 
and  other  shipping  dociiments  show  the 
U.S.  as  the  final  destination;  or 

(c)  If  the  shipment  is  from  any 
beneficiary  country  to  the  U.S.  through 
the  territory  of  any  non-beneficiary 
country,  and  the  invoices  and  other 
documents  do  not  show  the  U.S.  as  the 
final  destination,  the  articles  in  the 
shipment  upon  arrival  in  the  U.S.  are 
imported  directly  only  if  they: 

(1)  Remained  under  the  control  of  the 
customs  authority  of  the  intermediate 
country; 

(2)  Did  not  enter  into  the  conunerce  of 
the  intermediate  country  except  for  the 
purpose  of  sale  other  than  at  retail,  and 
the  district  director  is  satisfied  that  the 
importation  results  from  the  original 
commericial  transaction  between  the 
importer  and  the  producer  or  the  letter's 
sales  agent  and 

(3)  Were  not  subjected  to  operations 
other  than  loading  and  unloading,  and 
other  activities  necessary  to  preserve 
the  articles  in  good  condition. 

§10.194    Evidence  of  dkect  sMpment 

(a)  Documents  constituting  evidence 
of  direct  shipment  The  district  director 
may  require  that  appropriate  shipping 
papers,  invoices,  or  other  docimients  be 
submitted  within  60  days  of  the  date  of 
entry  as  evidence  that  the  articles  were 
"imported  directly",  as  that  term  is 
defined  in  S  10.193.  Any  evidence  of 
direct  shipment  required  shall  be  subject 
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to  such  verification  as  deemed 
necessary  by  the  district  director, 
(b)  Waiver  of  evidence  of  direct 
shipment.  The  district  director  may 
waive  the  submission  of  evidence  of 
direct  shipment  when  otherwise 
satisfied,  taking  into  consideration  the 
kind  and  value  of  the  merchandise,  that 
the  merchandise  was.  in  fact  imported 
directly  and  that  it  otherwise  clearly 
qu&lifies  for  treatment  under  the  CBI. 

Siai95    Country  of  ortgin  crftaria. 

(a)  Articles  produced  in  a  beneficiary 
country. —  (1)  General.  Except  as 
provided  herein,  any  article  which  is 
either  wholly  the  growth,  product,  or 
manufacture  of  a  beneficiary  country  or 
a  new  or  different  article  of  commerce 
which  has  been  grown,  produced,  or 
manufactured  in  a  beneficiary  country, 
may  qualify  for  duty-free  entry  under 
the  CBI.  No  article  or  material  shall  be 
considered  to  have  been  grown, 
produced,  or  manufactured  in  a 
beneficiary  country  by  virtue  of  having 
merely  undergone  simple  (as  opposed  to 
com.plex  or  meaningful]  combining  or 
packaging  operations,  or  mere  dilution 
with  water  or  mere  dilution  with  another 
substance  that  does  not  materially  alter 
the  characteristics  of  the  article.  Duty- 
free entry  under  the  CBI  may  be 
accorded  to  an  article  only  if  the  sum  of 
the  cost  or  value  of  Uie  material 
produced  in  a  beneficiary  country  or 
countries,  plus  the  direct  costs  of 
processing  operations  performed  in  a 
beneficiary  country  or  countries,  is  not 
less  than  35  percent  of  the  appraised 
value  of  the  article  at  the  time  it  is 
entered. 

(2)  Combining,  packaging,  and 
diluting  operations.  No  article  which  has 
undergone  only  a  simple  combining  or 
packaging  operation  or  a  mere  dilution 
in  a  beneficiary  country  within  the 
meaning  of  paragraph  (a)(1)  of  this 
section  shall  be  entitled  to  duty-free 
treatment  even  though  the  processing 
operation  causes  the  article  to  meet  the 
value  requirement  set  forth  in  that 
paragraph. 

(i)  For  purposes  of  this  section,  simple 
combining  or  packaging  operations  and 
mere  dilution  include,  but  are  not 
limited  to,  the  following  processes: 

(A)  The  addition  of  batteries  to 
devices; 

(B)  Fitting  together  a  small  number  of 
components  by  bolting,  glueing, 
soldering  etc.: 

(C)  Blrading  foreign  and  beneficiary 
country  tobacco; 

(D)  The  addition  of  substances  such 
as  anticaking  agents,  preservatives, 
wetting  agents.  etc4 

(E)  Repacking  or  packaging 
components  together; 


(F)  Reconstituting  orange  fuice  by 
adding  water  to  orange  juice 
concentrate;  and 

(C)  Diluting  chemicals  with  inert 
ingredients  to  bring  them  to  standard 
degrees  of  strength. 

(ii)  For  purposes  of  this  section,  simple 
combining  or  packaging  operations  and 
mere  dilution  shall  not  be  taken  to 
include  processes  such  as  the  following: 

(A)  The  assembly  of  a  large  number  of 
discrete  components  onto  a  printed 
circuit  board; 

(B)  The  mixing  together  of  two  bulk 
medicinal  substances  followed  by  the 
packaging  of  the  mixed  product  into 
individual  doses  for  retail  sale; 

(C)  The  addition  of  water  or  another 
substance  to  a  chemical  compound 
under  pressure  which  results  in  a 
reaction  creating  a  new  chemical 
compound:  and 

(D)  A  simple  combining  or  packaging 
operation  or  mere  dilution  coupled  with 
any  other  type  of  processing  such  as 
testing  or  fabrication  [e.g.,  a  simple 
assembly  of  a  small  number  of 
components,  one  of  which  was 
fabricated  in  the  beneficiary  country 
where  the  assembly  took  place). 

The  fact  that  an  article  or  material  has 
undergone  more  than  a  simple 
combining  or  packaging  operation  or 
mere  dilution  is  not  necessarily 
dispositive  of  the  question  of  whether 
that  processing  constitutes  a  substantial 
transformation  for  purposes  of 
determining  the  country  or  origin  of  the 
article  or  material. 

(b)  Commonwealth  of  Puerto  Rico  and 
U.S.  Virgin  Islands.  For  purposes  of 
determining  the  percentage  referred  to 
in  paragraph  (a)  of  this  section,  the  term 
"beneficiary  country"  includes  the 
Commonwealth  of  Puerto  Rico  and  the 
U.S.  Virgin  Islands.  Any  cost  or  value  of 
materials  or  direct  costs  of  processing 
operations  attributable  to  the  Virgin 
Islands  must  be  included  in  the  article 
prior  to  its  final  exportation  from  a 
beneficiary  country  to  the  U.S. 

(c)  Materials  produced  in  the  U.S.  For 
purposes  of  determining  the  percentage 
referred  to  in  paragraph  (a)  of  this 
section,  an  amount  not  to  exceed  15 
percent  of  the  appraised  value  of  the 
article  at  the  time  it  is  entered  may  be 
attributed  to  the  cost  or  value  of 
materials  produced  in  the  customs 
territory  of  the  U.S.  (other  than  the 
Commonwealth  of  Puerto  Rico).  In  the 
case  of  materials  produced  In  die 
customs  territory  of  the  U.S..  the 
provisions  of  §  10.196  shall  apply. 

(d)  Articles  wholly  grown,  produced, 
or  manufactured  in  a  beneficiary 
country.  Any  article  which  is  wholly  the 
growth,  product,  or  manufacture  of  a 
beneficiary  country,  inc'oding  articles 


produced  or  manufactured  in  a 
beneficiary  country  exclusively  from 
materials  which  are  wholly  the  growth, 
product,  or  manufacture  of  a  beneficiary 
country  or  countries,  shall  normally  be 
presumed  to  meet  the  requirements  set 
forth  in  paragraph  (a)  of  this  section, 
(e)  Country  of  origin  marking.  The 
general  country  of  origin  marking 
requirements  that  apply  to  all 
importations  are  also  applicable  to 
articles  imported  under  the  CBI. 

S  10.196    Cost  or  valiM  of  matvrtals 
produced  In  ■  iMneflcUiry  country  or 
countries. 

(a)  "Materials  produced  in  a 
beneficiary  country  or  countries  " 
defined.  For  purposes  of  §  10.195.  the 
words  "materials  produced  in  a 
beneficiary  country  or  countries"  refer 
to  those  materials  incorporated  in  an 
article  which  are  either: 

(1)  Wholly  the  growth,  product,  or 
manufacture  of  a  beneficiary  country  or 
two  or  more  beneficiary  countries;  or 

(2)  Subject  to  the  limitations  set  forth 
in  S  10.195(a),  substantially  transformed 
in  any  beneficiary  country  or  two  or 
more  beneficiary  countries  into  a  new  or 
different  article  of  commerce  which  is 
then  used  in  any  beneficiary  country  in 
the  production  or  manufacture  of  a  new 
or  different  article  which  is  imported 
directly  into  the  U.S. 

Example  1.  A  raw,  perishable  skin  of  an 
animal  grown  in  one  bcnefitiary  country  is 
sent  to  another  beneficiary  country  where  it 
is  tanned  to  create  nonperishable  "crust 
leather".  The  tanned  product  is  then  imported 
directly  into  the  U.S.  Because  the  material  of 
which  the  imported  article  is  composed  is 
wholly  the  growth,  product,  or  manufacture 
of  one  of  more  beneficiary  countries,  the 
entire  cost  or  value  of  that  material  may  be 
counted  toward  the  35  percent  value 
requirement  set  forth  in  J  10.195. 

Example  2.  A  raw,  perishable  skin  of  an 
animal  grown  in  a  non-beneficiary  country  is 
sent  to  a  beneficiary  country  where  it  is 
tanned  to  create  nonperishable  "crust 
leather".  The  tanned  skin  is  then  imported 
directly  into  the  U.S.  Although  the  tanned 
skin  rrpresents  a  new  or  different  article  of 
commerce  produced  in  a  beneficiary  country 
within  the  meaning  of  i  10.195(a),  the  cost  or 
value  of  the  raw  skin  may  not  be  counted 
toward  the  35  percent  value  requirement 
because  (1)  the  tanned  material  of  which  the 
imported  article  is  composed  is  not  wholly 
the  growth,  product,  or  manufacture  of  a 
beneficiary  country  and  «.)  the  tanning 
operation  creates  the  imported  article  itself 
rather  than  intermediate  article  which  is  then 
used  in  the  beneficiary  country  in  the 
production  or  manufacture  of  an  article 
imported  into  the  U.S.  The  tanned  skin  would 
be  eligible  for  duty-free  treatment  only  if  the 
direct  costs  attributable  to  the  tanning 
operation  represent  at  least  35  percent  of  the 
appraised  value  of  the  imported  article. 
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Example  3.  A  raw,  perishable  skin  of  an 
animal  grown  in  a  non-beneficiary  country  is 
sent  to  a  beneficiary  country  where  it  is 
tanned  to  create  nonperishable  "crust 
leather".  The  tanned  material  is  then  cut 
sewn  and  assembled  with  a  metal  buckle 
imported  from  a  non-beneficiary  country  to 
create  a  finished  belt  which  is  imported 
directly  into  the  U.S.  Because  the  operations 
performed  in  the  beneficiary  country 
involved  both  the  substantial  transformation 
of  the  raw  skin  into  a  new  or  different  article 
and  the  use  of  that  intermediate  article  in  the 
production  or  manufacture  of  a  new  or 
different  article  imported  into  the  U.S.,  the 
cost  or  value  of  the  tanned  material  used  to 
make  the  imported  article  may  be  counted 
toward  the  35  percent  value  requirement  The 
cost  or  value  of  the  metal  buckle  imported 
into  the  beneficiary  country  may  not  l>e 
counted  toward  the  35  percent  value 
requirement  because  the  buckle  was  not 
substantially  transformed  in  the  beneficiary 
country  into  a  new  or  different  article  prior  to 
its  incorporation  in  fte  finished  belt. 

Example  4.  A  raw,  perishable  skin  of  an 
animal  grown  in  U.S.  Virgin  Islands  is  sent  to 
a  beneficiary  country  where  it  is  tanned  to 
create  nonperishable  "crust  leather",  which  is 
then  imported  directly  into  the  U.S.  The 
tanned  skin  represents  a  new  or  diflereni 
article  of  commerce  produced  in  a 
beneficiary  country  within  the  meaning  of 
S  10.195(a),  and  under  {  lOigsfb).  the  raw 
skin  from  which  the  tarmed  product  was 
made  is  considered  to  have  been  grown  in  a 
beneficiary  country  for  the  purpose  of 
applying  the  35  percent  value  requirement 
The  tanned  material  of  which  the  imported 
article  is  composed  is  considered  to  be 
wholly  the  growth,  product,  or  manufacture 
of  one  or  more  beneficiary  countries  with  the 
result  that  the  entire  cost  or  value  of  that 
material  may  be  counted  toward  the  35 
percent  value  requirement. 

(b)  Questionable  origin.  When  the 
origin  of  a  material  either  is  not 
ascertainable  or  is  not  satisfactorily 
demonstrated  to  the  appropriate  district 
director,  the  material  shall  not  be 
considered  to  have  been  grown, 
produced,  or  manufactured  in  a 
beneficiary  country. 

(c)  Determination  of  cost  or  value  of 
materials  produced  in  a  beneficiary 
country.  (1)  The  Qost  or  value  of 
materials  produced  in  a  beneficiary 
country  or  countries  includes: 

(i)  The  manufacturer's  actual  cost  for 
the  materials: 

(ii)  When  not  included  in  the 
manufacturer's  actual  cost  for  the 
materials,  the  freight  insurance, 
packing,  and  all  other  costs  incurred  in 
transporting  the  materials  to  the 
manufacturer's.plant; 

(iii)  The  actual  cost  of  waste  or 
spoilage  (material  list),  less  the  value  of 
recoverable  scrap;  and 

(iv)  Taxes  and/or  duties  imposed  on 
the  materials  by  any  beneficiary 
country,  provided  they  are  not  remitted 
upon  exportation. 


(2)  Where  a  material  is  provided  to 
the  manufacturer  without  charge,  or  at 
less  than  fair  market  value,  its  cost  or 
value  shall  be  determined  by  computing 
the  sum  of: 

(i)  All  expenses  incurred  in  the 
growth,  production,  or  manufacture  of 
the  material,  including  general  expenses; 

(ii)  An  amount  for  profit;  and 

(iii)  Freight  insurance,  packing,  and 
all  other  costs  incurred  in  transporting 
the  material  to  the  manufacturer's  plant 
If  the  pertinent  information  needed  to 
compute  the  cost  or  value  of  a  material 
is  not  available,  the  appraising  officer 
may  ascertain  or  estimate  the  value 
thereof  using  all  reasonable  ways  and 
means  at  his  disposal 

§  10.197    Direct  coats  of  processing 
opsrsBons  performed  tr  a  iMneflciary 
country  or  countries. 

(a)  Items  included  in  the  direct  costs 
of  processing  operations.  As  used  in 

§  10.195  and  §  10,198,  the  words  "direct 
costs  of  processing  operations"  mean 
those  costs  either  directly  incurred  in,  or 
which  can  be  reasonably  allocated  to, 
the  growth,  production,  manufacture,  or 
assembly  of  the  specific  merchandise 
under  consideration.  Such  costs  include, 
but  are  not  limited  to  the  following,  to 
the  extent  that  they  are  includable  in  the 
appraised  value  of  the  imported 
merchandise: 

(1)  All  actual  labor  costs  involved  in 
the  growth,  production,  manufacture  or 
assembly  of  the  specific  merchandise, 
including  fringe  benefits,  on-the-job 
training,  and  the  cost  of  engineering, 
supervisory,  quality  control,  and  similar 
personnel; 

(2)  Dies,  molds,  tooling,  and 
depreciation  on  machinery  and 
equipment  which  are  allocable  to  the 
specific  merchandise; 

(3)  Research,  development  design, 
engineering,  and  blueprint  costs  insofar 
as  they  are  allocable  to  the  specific 
merchandise  and; 

(4)  Costs  of  inspecting  and  testing  the 
specific  merchandise, 

(b)  Itema  not  included  in  the  direct 
costs  of  processing  operations.  Those 
items  which  are  not  included  within  the 
meaning  of  the  words  "direct  costs  of 
processing  operations"  are  those  which 
are  not  directly  attributable  to  the 
merchandise  under  consideration  or  are 
not  "costs"  of  manufacturing  the 
product.  These  include,  but  are  not 
limited  to: 

(1)  Profit  and 

(2)  General  expenses  of  doing 
business  which  an  either  not  allocable 
to  the  specific  merchandise  or  are  not 
related  to  the  growth,  production, 
manufacture,  or  assembly  of  the 
merchandise,  such  as  administrative 


salaries,  casualty  and  liability 
insurance,  advertising,  and  salesmen's 
salaries,  commissions,  or  expenses. 

(R.S.  251.  as  amended,  sees.  623, 624.  46  StaL 
759,  211  et  seg..  Gen.  Hdnt.  11.  sec.  101.  76 
Stat.  72  et  seq.,  sec  S03(b),  88  Stat  2068.  97 
Stat.  384  el  aeq.  (19  U.S.a  86. 1202. 1623. 1624, 
2463(b).  2701  et  weq.)) 

(FR  Ddc  St-nan  riM  1S-6-M:  MS  «■! 
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19  CFR  Part  10 

(Ti>.  M-ZMl 

Customs  nsQulatlons  AiiieiHliiieiils 
Relating  to  Caribt>Mm  Basin  initiative 
and  Generalized  System  of 
rieieieiices 

AOENCv:  Custom*  Service.  Treasury. 
action:  Interim  regulations,  solicitation 
of  comments. 

SUMMAMV:  The  Caribbean  Basin 
Economic  Recovery  Act  implements  an 
economic  recovery  program  for  nations 
of  the  Caribbean  and  Central  America. 
The  Act  provides  for  the  waiver  of 
duties  until  September  1995  on  most 
products  imported  from  Caribbean  and 
Central  American  countries  designated 
as  beneBciary  countries. 

On  January  5, 1964.  interim  Customs 
Regulations  were  published  as  T.D.  M- 
14  in  the  Federal  Register  (49  FR  852). 
Based  upon  public  comments  received  in 
response  to  the  solicitation  of  comments 
pronsion  of  that  dociunent  it  has  been 
decided  to  modify  the  documentation 
requirements  of  the  interim  regulations. 
In  addition,  to  ensure  that  the 
documentary  requirements  of  the 
Caribbean  Basin  Initiative  (CBI)  and  the 
Generalized  System  of  Preferences 
(GSP)  do  not  detract  from  one  another 
and  to  avoid  unnecessary  confusion 
among  parties  using  these  programs,  the 
GSP  documentary  requirements  are 
modified  by  this  document  to  conform 
them  to  the  CBI  documentary 
requirements  except  for  the  requirement 
of  foreign  government  certification  of 
the  GSP  Certification  of  Origin  Form  A. 
A  notice  of  proposed  rulemaking  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  which  proposes  to 
modify  the  requirement  of  foreign 
government  certification. 
EFFECTIVE  DATE:  These  interim 
regulations  are  effective  on  January  7, 
1985. 

Comments:  Written  comments 
received  on  or  before  February  5, 1965 
will  be  considered  in  determining 
whether  any  further  changes  to  the 
interim  regulations  are  required  before  a 
final  rule  is  published. 
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AOORCSS:  Comments  may  be  submitted 
to  and  inspected  at  the  Regulations 
Control  Branch.  U.S.  Customs  Service 
Headquarters.  Room  2426. 1301 
Constitution  Avenue.  NW..  Washington, 
O.C  20229. 
FOR  FURTHER  INFORMATKNi  CONTACT: 

Operational  Aspects:  William  L  Marchi, 

Duty  Assessment  Division  (202-566- 

2957); 
Legal  Aspects:  Francis  W.  Foote.  Esq.. 

Classification  and  Value  Division 

(202-566-2938): 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington.  D.C.  20229. 
SUPM.E1IENTARY  information: 

Background 

SubUtle  A.  Title  D.  Pub.  L  96-67.  the 
Caribbean  Basin  Economic  Recovery 
Act  (the  "Act"),  commonly  referred  to  as 
the  Caribbean  Basin  Initiative  (CBI). 
implements  an  economic  recovery 
program  for  nations  of  the  Caribbean 
and  Central  America  announced  by  the 
President  on  February  24. 1982,  in  an 
address  to  the  Organization  of  American 
States. 

The  Act  provides  for  the  waiver  of 
duties  until  September  30, 1985,  on  most 
products  imported  from  Caribbean  and 
Central  American  countries  designated 
as  beneficiary  countries.  Beneficiary 
countries  must  meet  several  criteria 
before  the  President  is  authorized  to 
designate  them  as  eligible  under  the  CBI. 
Further,  certain  products  cannot  be 
declared  duty-free.  Under  other 
provisions  of  law.  duty-free  treatment 
can  be  withdrawn  for  articles  imported 
in  such  quantities  as  to  cause  injury  to  a 
competing  U.S.  industry.  A  rule  of  origin 
speciHes  under  what  conditions  articles 
will  be  considered  products  of  a 
beneficiary  country,  and.  therefore, 
entitled  to  duty-free  entry. 

Pursuant  to  Presidential  Proclamation 
5133  dated  November  30, 1983  (48  FR 
54453).  the  President  designated  the 
countries  and  territories  or  successor 
political  entitles  set  forth  in  the  Aimex 
to  the  Proclamation  as  "beneficiary 
countries",  thus  conferring  duty-free 
treatment  for  all  eligible  articles  from 
those  beneficiary  countries.  This  action, 
was  effective  with  respect  to  all  articles 
that  were  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
January  1. 1984,  and  on  or  before 
September  30. 1995.  Presidential 
Proclamation  5142  of  December  29. 1983 
(49  FR  341),  amended  Presidential 
Proclamation  5133  and  the  Annex  to  the 
Proclamation  to  extend  the  benefits  of 
the  Act  to  certain  additional  Caribbean 
and  Central  American  nations. 

To  implement  the  duty-free  aspects  of 
the  CBI,  Customs  published  interim 


regulations  as  T.D.  84-14  in  the  Federal 
Register  on  January  5. 1984  (49  FR  852). 
The  interim  regulations  provided  for  a 
60-day  public  comment  period  which 
was  subsequently  extended  by  a  notice 
published  in  the  Federal  Register  on 
March  8, 1984  (49  FR  8600).  to  May  4. 
1984. 

Numerous  commenters  submitted 
observations  and  proposals  for 
amendments  to  the  interim  CBI 
regulations.  A  particularly  large  number 
of  conunents  were  received  on  S  10.198 
of  the  interim  Customs  Regulations 
amendments  (19  CFR  10.198).  which 
concerns  the  documentary  evidence  of 
country  of  origin  and  requires  the 
submission  of  a  declaration  of  the 
manufacturer  or  exporter  together  with 
an  endorsement  thereof  by  the  importer 
or  consignee.  In  light  of  the  comments 
received,  as  discussed  below,  it  is 
apparent  that  some  changes  should  be 
made  in  this  regard.  However,  after 
consideration  of  the  comments  and 
proposals  submitted.  Customs  is  of  the 
opinion  that  none  of  the  commenters  has 
presented  a  proposal  which  would 
repre,sent  a  proper  solution  to  the 
documentary  evidence  issue. 
Accordingly,  it  has  been  decided  to 
modify  the  interim  regulations  and 
submit  the  modification,  which  differs 
from  both  the  initial  interim  regulatory 
provision  and  the  various  proposals  put 
forth  by  the  commenters,  for  further 
public  comment.  This  document 
discusses  only  the  comments  received 
on  the  documentary  aspect  of  the  CBI 
interim  regulation  and  the  corresponding 
changes  made  to  the  GSP  regulations 
except  for  changes  to  the  requirement 
for  foreign  government  certification  of 
the  GSP  Certificate  of  Origin  Form  A.  A 
notice  of  proposed  rulemaking  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register  relating  to  foreign 
government  certification.  The  changes  to 
the  GSP  provisions  were  made  to  ensure 
that  the  documentary  requirements  of 
the  CBI  and  the  GSP  do  not  detract  from 
one  another  and  to  avoid  unnecessary 
confusion  among  parties  using  these 
programs.  All  other  comments  received 
in  response  to  the  interim  regulations 
are  discussed  in  the  CBI  final  rule 
document  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Summary  of  Conunents  Received 

Fifteen  comments  were  received  on 
the  documentary  evidence  of  country  of 
origin  requirements  set  forth  in  {  10.198. 
These  comments  were  largely  negative 
and  ranged  from  total  rejection  of  the 
declaration/endorsement  approach  to 
specific  complaints  concerning  certain 


aspects  of  one  or  both  of  these 
documents. 

As  concerns  the  declaration,  11 
commenters  complained  that  the 
declaration  requires  the  disclosure  of 
confidential  business  information 
concerning  costs.  proHt.  and  production 
processes  which,  if  revealed  to  the 
importer,  could  compromise  the 
manufacturer's  bargaining  position  vis- 
a-vis  the  importer.  Several  of  these 
commenters  also  argued  that  a 
manufacturer  could  similarly  lose  his 
competitive  position  vis-a-vis  other 
competitors  exporting  the  same  product 
under  the  GSP  or  other  manufacturers  in 
any  beneficiary  country  who  further 
process  the  article  prior  to  exportation 
to  the  U.S.  Four  commenters  further 
argued  that  the  declaration  vests  too 
much  discretion  in  the  Customs  officer 
to  evaluate  compliance  with  the  value- 
added  requirement,  including  the  power 
to  request  further  documentary  or  other 
proof  to  show  compliance.  These 
commenters  referred  specifically  to  the 
Customs  officer's  lack  of  knowledge  of 
manufacturing  processes  and  markets, 
to  the  possibility  that  different  criteria 
will  be  used,  and  to  the  fact  that  the 
subjective  view  of  the  Customs  officer 
will  make  it  impossible  to  determine  the 
amount  of  information  which  must  be 
put  on  the  declaration.  Five  commenters 
stated  that  the  format  of  the  declaration 
is  overly  detailed.  One  commenter 
complained  that  the  inclusion  of  costs  of 
processing  operations  and  materials  will 
require  the  exporter  or  manufacturer  to 
undertake  a  detailed  study  which  is 
difficult  because  these  costs  either  are 
not  normally  determined  in  detail  or  can 
vary  from  shipment  to  shipment 
depending  on  the  quantity  of  the 
merchandise.  Finally,  one  commenter 
observed  that  operational  difficulties 
could  arise  where  costs  of  processing 
operations  are  incurred  in  a  second 
beneficiary  country  because  it  is  not 
clear  as  to  who  would  be  responsible  for 
computing  and  including  those  costs  on 
the  declaration. 

A  number  of  comments  also  were 
received  in  opposition  to  use  o\  the 
endorsement  by  the  importer  or 
consignee.  Two  commenters  argued  that 
the  endorsement  violates  the  normal 
commercial  relationship  between  the 
exporter  and  the  importer.  Six 
commenters  alleged  that  the 
endorsement  imposes  an  unnecessary 
and  unreasonable  burden  on  the 
importer  because  in  most  cases  the 
importer  will  not  be  privy  to  the  facts 
necessary  to  verify  the  information  on 
the  declaration.  Three  commenters  were 
of  the  opinion  that  the  endorsement  is 
intimidating  to  the  importer,  particularly 
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in  a  case  where  retroactive  penalties 
could  be  imposed  if  the  claim  for  duty- 
free treatment  is  found  to  be  invalid. 
Three  commenters  argued  against  using 
the  procedure  under  item  807.00.  Tariff 
Schedules  of  the  United  States  (TSUS) 
(19  U.S.C.  1202).  for  purposes  of  the  CBI 
since,  whereas  under  item  807.00  the 
importer  has  knowledge  of  the  facts 
which  he  endorses,  this  would  not 
always  be  the  case  in  a  CBI  transaction. 
Finally,  one  commenter  argued  that  the 
need  for  an  enforcement  mechanism,  as 
provided  by  the  endorsement,  must  be 
weighed  against  the  foreign  policy 
implications  in  the  event  that  the  CBI 
'  should  fail  due  to  reluctance  on  the  part 
of  an  importer  to  vouch  for  the 
statements  made  on  the  declaration. 

The  following  comments  were  made 
on  the  overall  declaration/endorsement 
approach:  (1)  This  approach  will 
complicate  and  delay  the  entry  process 
and  thus  will  discourage  use  of  the  CBI, 
(2)  the  CBI  was  intended  to  involve 
minimal  paperwork  and  the  required 
documentation  runs  counter  to  this  aim 
and  conflicts  with  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act  of  198a  and  (3)  the 
legislative  history  relating  to  the  CBI 
indicates  that  less  burdensome 
documentation  paralleling  that  used  for 
the  GSP  would  be  required. 

Based  on  these  objections,  the 
following  proposals  were  made  by 
various  commenters  to  modify  the 
documentary  requirements: 

(1)  The  declaration/endorsement 
approach  should  be  abandoned  in  favor 
of  the  GSP  Certificate  of  Origin  Form  A 
approach  which  involves  a  declaration 
signed  by  the  exporter  (stating  that  the 
details  set  forth  on  the  Form  A  are 
correct,  that  the  goods  described  on  the 
Form  A  were  produced  in  the  GSP 
country,  and  that  the  goods  comply  with 
the  origin  requirements  under  the  GSP) 
which  is  then  certified  as  being  correct 
by  the  appropriate  governmental 
certifying  authority  of  the  exporting 
country.  Several  commenters 
specifically  endorsed  the  GSP  use  of 
percentages  on  the  Form  A  to 
demonstrate  compliance  with  the  value- 
added  requirement.  One  commenter 
further  suggested  that  product 
information  developed  under  the  GSP 
could  serve  as  a  basis  for  the  CBI  since 
many  products  eligible  for  CBI  duty-free 
treatment  are  also  covered  by  the  GSP. 
The  commenter  stated  that,  as  concerns 
products  covered  by  the  CBI  but  not  by 
the  GSP.  the  competent  authority  in  the 
beneficiary  country  should  send  a  report 
to  the  competent  U.S.  authority  setting 
forth  the  existence  of  producers  of  the 
new  product  category  in  question,  the 


sources  of  supply  of  the  raw  material, 
and  a  statement  as  to  why  the  product  is 
considered  to  have  been  grown, 
produced,  or  manufactured  in  the 
beneficiary  country.  This  commenter 
further  suggested  (a)  that  the  competent 
beneficiary  country  authority  should 
prepare  an  evaluation  as  to  whether 
each  shipment  satisfies  the  CBI  country 
of  origin  criteria,  (b)  that  the  beneficiary 
country  authority  should  be  capable  of 
making  the  pertinent  verifications  either 
on  its  own  initiative  or  as  requested  by 
U.S.  authorities,  and  (c)  that  Customs 
should  periodically  review  both  the 
preparation  of  the  proposed  preliminary 
report  and  the  mechanisms  for 
certification  by  the  beneficiary  country 
authority.  Another  commenter  suggested 
that  the  beneficiary  country  certifying 
authority  should  be  allowed  to  make  an 
initial  certification  for  a  given  product 
and  thereafter  only  periodically,  unless 
the  cost  data  changes  either  more  than  5 
percent  or  in  such  a  way  as  to  affect  the 
qualifying  status  of  the  product. 

(2)  The  documentary  requirements 
should  be  relaxed  to  avoid  the  problems 
set  forth  above,  and  the  format  of  the 
declaration  should  be  modified  to 
protect  the  manufacturer's  interests  and 
avoid  discouraging  use  of  the  CBI. 

(3)  A  blanket  approval  of  a 
declaration  should  be  allowed,  e.g.,  on  a 
e-month  or  yearly  basis,  rather  than 
requiring  a  separate  declaration  for  each 
shipment 

(4)  The  endorsement  should  be 
replaced  by  a  certification  of  the 
declaration  signed  by  a  beneficiary 
country  governmental  authority. 

Finally,  one  commenter  preferring  the 
GS^  Form  A  approach  suggested  that 
the  following  points  be  clarified:  (a) 
Whether  indirect  labor  and  indirect 
costs  of  fabrication  may  be  aggregated 
or  whether  they  must  be  listed 
separately  for  each  individual 
processing  operation  performed  on  the 
article,  (b)  whether  the  inclusion  of  the 
cost  or  value  of  materials  produced  in 
the  U.S.  has  the  effect  of  reducing  the 
appraised  value  of  the  article  or 
lowering  the  required  beneficiary 
country  input  to  20  percent,  and  (c)  in  a 
case  where  an  article  is  processed  in 
two  beneficiary  countries,  the  manner  in 
which  the  processing  costs  should  be 
computed  if  an  unexpected  failure 
occurs  in  the  cost  structure  in  the 
second  beneficiary  country.  Another 
commenter  similarly  requested 
clarification  as  to  the  extent  to  which 
details  must  be  included  on  the 
declaration  to  show  compliance  with  the 
value-added  requirement. 


Analysis  of  Conunents 

Based  on  the  large  number  of  negative 
comments  received,  particularly  as 
concerns  the  confidentiality  issue  and 
the  negative  impHcations  believed  to 
arise  from  the  endorsement  of  the 
importer.  Customs  agrees  that  a  solutioo 
must  be  fotmd  which  would  better 
ensure  effective  use  of  the  CBI  while 
still  ensuring  proper  administration  of 
this  important  program.  However, 
before  outlining  the  modification  to  the 
interim  regulations  to  handle  the 
documentary  evidence  of  country  of 
origin,  the  following  is  noted  as 
concerns  those  comments  with  which 
Customs  disagrees: 

(1)  Whereas  Customs  is  in  agreement 
that  any  imnecessary  disclosure  of 
confidential  business  information  to  the 
importer  should  be  avoided,  there  does 
not  appear  to  be  any  effective  means  of 
avoiding  the  disclosure  of  details 
concerning  the  costs  of  materials  or 
processing  operations  as  between 
manufacturers  in  different  beneficiary 
countries.  Given  the  fact  that  the  CBI 
statute  allows  for  unlimited  cumulation 
of  value  among  multiple  beneficiary 
countries,  in  a  case  involving  such 
cumulation  the  detailed  cost  information 
must  be  passed  forward  from  one 
country  to  another  so  that  the 
documentary  evidence  of  country  of 
origin  may  be  accurately  prepared  prior 
to  exportation.  Moreover,  it  is  equally 
clear  that  disclosure  of  such  information 
by  a  manufacturer  to  a  different  party 
[e.g.,  a  subsequent  manufacturer  or  the    ' 
exporter)  in  the  same  beneficiary 
country  would  also  be  unavoidable  for 
essentially  the  same  reason. 
Furthermore,  given  the  statutory  country 
of  origin  limitations  concerning  simple 
combining  or  packaging  operations  and 
mere  dilution  with  water  or  other 
substances,  which  apply  both  to  the 
final  article  and  the  materials 
incorporated  therein,  the  disclosure  of 
confidential  information  concerning 
production  processes  similarly  cannot 

be  avoided  in  these  cases. 

(2)  Customs  does  not  agree  with  the 
argument  against  the  declaration  that  it 
vests  too  much  discretion  in  the 
Customs  officer,  that  Customs  officers 
lack  the  necessary  knowledge  of 
manufacturing  processes  and  markets, 
that  different  criteria  will  be  used,  and 
that  the  subjective  view  of  the  Customs 
officer  will  lead  to  uncertainty  as  to  the 
details  to  be  inserted  thereon.  While  the 
statutory  function  of  Custonu  in 
handling  import  transactions,  including 
CBI  transactions,  by  definition  requires 
the  exercise  of  a  certain  amount  of 
discretion,  there  is  no  basis  for  assuming 
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that  this  discretion  will  be  abused. 
Customs  officers,  by  virtue  of  their 
experience  and  baa«d  on  existing 
administrative  procedures,  have 
sufficient  means  to  ensure  the  proper, 
uniform  application  of  the  CBI 
provisions. 

(3)  There  does  not  appear  to  be  any 
justifiable  basis  for  the  complaints  that 
the  declaration  is  overly  detailed  and 
that  the  declaration  requires  the 
exporter  or  manufacturer,  to  undertake  a 
detailed  study  which  would  not 
normally  be  performed.  In  a  case 
involving  a  statutory  value-added 
requirement  it  will  be  necessary  to 
compile  very  specific  information  in 
order  to  ensure  compliance  with  that 
requirement.  This  is  true  also  in  the  case 
of  the  GSP  since  the  percentage  placed 
on  the  Form  A  can  only  be  derived  from 
specific  detailed  information  concerning 
the  cost  or  value  of  materials  and  the 
direct  costs  of  processing  operations. 
Customs  cannot  accept  the  implication 
&x>m  these  conunents  that  such  cost 
details  or  the  details  concerning 
manufacturing  processes  can  be  ignored. 
The  fact  that  Congress  inserted  very 
specific  requirements  in  the  CBI  statute 
clearly  indicates  that  such  is  not  the 
case. 

(4)  Customs  does  not  agree  with  the 
suggestions  that  the  CBI  was  intended  to 
involve  no  more  or  di^erent 
documentation  from  that  required  under 
current  GSP  procedures,  nor  does 
Customs  agree  that  the  documentary 
requirements  set  forth  in  the  interim 
regulations  conflict  with  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act  of  1980.  As  concerns  the 
first  point  in  testimony  before  the 
Subcommittee  on  Trade  of  the  House 
Committee  on  Ways  and  Means  on 
March  17, 1982.  Customs  stated  that 
consideration  would  be  given  to  both 
the  GSP  Form  A  approach  and  the  more 
detailed  item  807.00.  TSUS,  approach. 
No  Congressional  committee  or 
subcommittee  subsequently 
demonstrated  a  clear,  affirmative 
preference  for  the  GSP  approach.  As 
concerns  the  second  point,  the  document 
published  in  the  Federal  Register  setting 
forth  the  interim  regulations  has  already 
addressed  this  issue. 

(5)  The  proposal  of  one  of  the 
commenters  in  favor  of  the  GSP  Form  A 
approach  should  not  be  adopted  for  the 
following  reasons:  (a]  The  proposed 
reports  to  be  sent  to  the  U.S.  authority 
by  the  beneficiary  country  authority 
concerning  new  product  categories 
would  be  complex  and  unworkable 
since  there  are  too  many  possible 
variables  [e.g.,  changes  in  material 
sources,  the  possibility  of  using  different 


ports  of  entry)  which  would  complicate 
the  woik  of  Customs,  (b)  the  proposal 

E laces  an  undue  burden  and  reliance  on 
eneficiary  country  authorities,  and  (c) 
although  the  proposed  procedures  meet 
the  approval  of  one  commenter,  because 
of  the  complexity,  it  is  doubtful  that  the 
proposal  would  have  general 
acceptance. 

(6)  The  two  proposals  for  a  periodic  or 
blanket  approval  of  the  country  of  origin 
documentation  cannot  be  adopted. 
Customs  is  of  the  opinion  that  the 
required  documentation  should 
accompany  each  shipment  because  each 
entry,  as  a  legal  matter,  must  stand  on 
its  own  and  because  operational 
problems  could  arise  in  the  event  that 
the  same  merchandise  is  sent  to  a 
different  port  It  also  should  be  noted  in 
this  regard  that  on  February  15. 1984, 
Customs  sent  an  instruction  to  all  ports 
stating  that  a  blanket  waiver  of  the  GSP 
Form  A  should  not  be  granted. 

Discussion  of  Amendments  to  the  CBI 
Regulations 

To  ensure  that  confidential 
information  will  not  be  given  to  the 
importer  and  to  remove  the  objections 
lodged  against  the  endorsement. 
Customs  has,  by  this  document 
amended  9  10.198(a]  of  the  interim 
regulations  to  provide  for  submission  of 
a  GSP  Certificate  of  Origin  Form  A  in 
place  of  the  declaration  and 
endorsement.  Inasmuch  as  each 
designated  CBI  beneficiary  country  also 
has  been  designated  as  a  beneficiary 
developing  country  for  purposes  of  the 
GSP,  the  GSP  Form  A  should  be 
available  for  use  in  CBI  transactions. 
The  words  "Generalized  System  of 
Preferences"  appearing  in  two  places  on 
the  front  of  the  Form  A  would  simply  be 
deleted  and  replaced  by  the  words 
"Caribbean  Basin  Initiative".  The  Form 
A  would  be  completed  in  the  same 
manner  as  in  the  case  of  the  GSP, 
including  the  insertion  of  the  letter  "F*, 
or  the  letter  "Y,  followed  by  a 
percentage,  or  the  letter  "Z"  followed  by 
a  percentage,  in  Box  8.  It  should  be 
noted  that  the  "Z"  designation  would  be 
used  in  all  cases  of  ciunulation  of  value 
and  thus  would  cover  both  cases 
involving  multiple  beneficiary  countries 
(including  the  Commonwealth  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands)  and 
cases  involving  the  inclusion  of  a 
material  produced  in  the  customs 
territory  of  the  United  States. 

The  new  text  of  S  10.198(a)  set  forth 
below  is  based  on  {  10.173(a)  of  the  GSP 
regulations  (19  CFR  10.173(a)),  subject  to 
minor  editorial  amendments  which  were 
already  included  in  the  interim  text  of 
S  10.198(a)  and  are  still  appropriate 
under  the  new  text.  Thus,  the  new  text 


involves  the  following  principal 
amendments  to  the  interim  text:  (1)  A 
redraft  of  subsection  (a)(1)  to  provide  for 
submission  of  the  Certificate  of  Origin 
Form  A.  (2)  deletion  of  subsection  (a)(2) 
which  concerns  the  endorsement  by  the 
importer  or  consignee,  and  (3)  deletion 
of  subsection  (a)(3)  concerning  value 
added  to  the  article  in  Puerto  Rico  after 
final  exportation  from  a  beneficiary 
country.  The  latter  amendment  is 
deemed  necessary  because  an  article 
sent  to  Puerto  Rico  for  the  addition  of 
value  in  order  to  meet  the  35  percent 
value-content  requirement  cannot  be 
covered  by  a  Certificate  of  Origin  Form 
A  which  assumes  compliance  with  the 
country  of  origin  criteria  at  the  time  of 
exportation  from  the  beneficiary 
country.  Based  on  these  changes, 
subsections  (a)  (4)  to  (7)  have  been 
renumbered  as  (2)  to  (5),  and  these 
subsections,  as  well  as  subsection  (b), 
have  been  amended  where  appropriate 
to  refer  to  the  Certificate  of  Origin.  It 
should  be  noted  that  the  Certificate  of 
Origin  may  be,  but  need  not  be,  certified 
by  the  designated  governmental 
authority.  To  ensure  that  the 
documentary  requirements  of  the  CBI 
and  the  GSP  do  not  detract  from  one 
another  and  to  avoid  unnecessary 
confusion  among  parties  using  these 
programs,  the  documentary 
requirements  have  been  conformed. 

Customs  remains  of  the  opinion,  that 
under  certain  circumstances  it  will  be 
necessary  to  have  more  specific 
information  than  that  provided  on  the 
Certificate  of  Origin  Form  A  in  order  for 
Customs  to  carry  out  its  statutory 
mandate  to  ensure  that  there  is 
compliance  with  the  CBI  requirements. 
The  legislative  history  relating  to  the 
CBI  clearly  indicates  that  Congress  was 
concerned  about  pass-through 
operations,  and  this  concern  was 
reflected  in  section  213(a)(2)  of  the 
statute  (19  U.S.C.  2703(a)(2))  by  the 
words  "new  or  different  article  of 
commerce  which  has  been  grown, 
produced,  or  manufactured  in  the 
beneficiary  country"  and  by  the  limiting 
references  to  "simple  combining  or 
packaging  operations"  and  "mere 
dilution"  with  water  or  another 
substance.  Thus,  in  a  case  where  the 
article  is  not  wholly  the  growth,  product, 
or  manufacture  of  a  beneficiary  country, 
particular  attention  must  be  paid  to  the 
nature  of  the  processing  operations 
performed  in  a  beneficiary  country,  with 
regard  to  both  the  imported  article  and 
the  material  incorporated  therein,  in 
order  to  verify  compliance  with  the 
origin  criteria. 

Customs  experience  under  the  GSP 
has  shown  that  the  Certificate  of  Origin 


new  product  category  in  question,  the  value-added  requirement 


discretion,  there  is  no  basis  for  assuming 
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Form  A  is  often  not  sufficient  to 
demonstrate  compliance  with  the  GSP 
country  of  origin  requirements  because 
the  Form  A  does  not  provide  for  the 
inclusion  of  details  concerning  the 
foreign  manufacturing  operation. 
Inasmuch  as  Customs  has  ultimate 
responsibility  to  determine  duty-free 
eligibility,  it  has  in  some  cases  been 
necessary  for  the  district  director  to 
verify  the  information  on  the  Form  A 
pursuant  to  8  10.173(a)(4]  of  the  GSP 
regulations.  Such  verification  has 
involved  both  requests  for  further 
documentary  evidence  and  the 
performance  of  investigations  in  the 
GSP  exporting  country.  These  efforts  at 
verification  have  met  with  limited 
success  in  some  cases  because 
exporters  were  not  fully  aware  of  the 
need  for  maintaining  information  to 
support  the  Form  A,  nor  were  they 
aware  of  the  type  of  information  needed. 
In  order  to  clarify  and  to  make  explicit 
the  need  for  documentary  evidence  to 
support  the  Form  A,  Customs  has  further 
amended  9  10.198  of  the  interim  CBI 
regulations  by  adding  a  new  subsection 
(c)  to  require  that  the  exporter  be 
prepared  to  submit  a  declaration  similar 
to  the  declaration  set  forth  in  the  interim 
CBI  regulations.  Under  the  text  of  new 
subsection  (c)  as  set  forth  below,  (1)  this 
declaration  would  only  be  required  to  be 
prepared  when  the  exported  article  is 
not  wholly  the  growth,  product  or 
manufacture  of  a  beneficiary  country.  (2) 
the  information  necessary  to  complete 
the  declaration  would  be  retained  by  the 
exporter  in  his  files,  and  (3)  the 
declaration  would  be  required  to  be 
'  prepared  and  submitted  directly  to  U.S 
Customs  within  60  days  of  the  date  of 
the  request  or  such  additional  period  as 
the  district  director  may  allow  for  good 
cause  shown,  but  only  if  a  request  for 
the  declaration  is  made.  Failure  to 
submit  the  declaration  to  Customs 
within  the  required  time  period  or 
authorized  extensions  would  result  in  a 
denial  of  CBI  duty-free  treatment. 
Furthermore,  as  modified,  the  interim 
regulation  provides  for  the  mandatory 
submission  of  the  declaration  to 
Customs  in  lieu  of  the  Form  A  in  a  case 
involving  the  addition  of  necessary 
value  in  a  bonded  warehouse  or  a 
foreign  trade  zone  in  either  Puerto  Rico 
or  the  U.S.  after  final  exportation  of  the 
article  from  a  beneficiary  country  since, 
as  pointed  out  above,  the  Form  A  could 
not  be  prepared  in  a  beneficiary  country 
in  such  a  situation.  In  addition,  the 
modified  interim  regulation  provides 
both  for  further  verification  of  the 
information  set  forth  on  the  declaration 
and  for  denial  pf  duty-free  treatment  in 
the  discretion  of  the  district  director  if 


Customs  is  prevented  from  obtaining  the 
necessary  verification. 

As  the  declaration  would  be  given 
directly  to  Customs  rather  than  to  the 
importer  and  would,  in  most  cases,  be 
exempt  from  disclosure  to  any  private 
party  under  the  Freedom  of  Information 
Act  (5  U.S.C.  552),  Customs  believes  that 
this  proposal  would  best  ensure 
confidentiality  while  at  the  same  time 
ensuring  the  proper  administration  of 
the  CBI.  Finally,  it  should  be  noted  that 
(1)  only  the  final  exporter  would  be  in  a 
position  to  complete  the  declaration 
because  he  signs  the  declaration  portion 
of  the  Form  A  and  thus  must  have  the 
details  required  to  be  included  on  this 
separate  declaration.  (2)  both  Customs 
and  the  exporter  will  be  able  to 
associate  the  specific  Form  A  with  the 
corresponding  declaration  because  both 
documents  provide  for  inclusion  of  the 
number  and  date  of  the  invoice  covering  , 
the  shipment  and  (3)  the  district 
director's  decision  to  request  the 
declaration  will  be  made  on  a  case-by- 
case  basis. 

Finally,  the  following  should  be  noted 
concerning  those  points  on  which 
various  commenters  requested 
clarification: 

(1)  Under  the  modified  Interim 
regulation  set  forth  in  this  document  it 
will  be  the  responsibility  of  the  exporter 
to  prepare  both  the  Form  A  and  the 
separate  declaration  when  required, 
except  in  the  case  of  value  added  after 
final  exportation  where  the 
responsibility  for  preparing  the 
declaration  will  lie  with  the  party  who 
carries  out  the  addition  of  such  value  in 
Puerto  Rico  or  the  U.S.  It  will  be  the 
responsibility  of  the  party  preparing 
either  of  these  documents  to  obtain  the 
necessary  information  from  antecedent 
processors  or  material  suppliers  in  a 
case  involving  cumulation  of  value. 

(2)  Indirect  labor  costs  and  other 
indirect  costs  of  fabrication  may  not  be 
included  in  determining  the  value  added 
in  a  beneficiary  country  because  they 
are  not  "direct"  costs.  Thus  they  cannot 
be  listed  on  the  declaration.  As  concerns 
direct  costs  of  processing  operations 
performed  on  an  article,  which  are 
includable,  it  is  permissible  to  aggregate 
such  costs  so  long  as  the  processing 
operations  applied  to  the  article  are  also 
listed  on  the  declaration.  For  example,  it 
would  be  sufficient  to  include  a 
description  of  processing  operations 
such  as  "sawing,  shaping,  grooving, 
sanding,  painting"  and  to  include  one 
figure  covering  the  total  cost  incurred  in 
those  processing  operations.  It  is  not 
necessary  to  describe  the  separate 
elements  (labor,  depreciation,  testing, 
etc.)  of  such  processing  costs  on  the 


declaration,  although  such  details  may 
have  to  be  made  available  to  Customs  if 
further  verification  is  deemed  necessary. 
It  also  should  be  noted  that  the  method 
of  production  of  a  constituent  material 
also  must  be  included  on  the 
declaration.  The  declaration  has 
therefore  been  modified  to  clarify  this 
point 

(3)  The  inclusion  of  the  cost  or  value 
of  materials  produced  in  the  customs 
territory  of  the  United  States  does  not 
reduce  the  appraised  value  of  the  article 
but  rather  has  the  effect  of  reducing  the 
required  amount  of  beneficiary  country 
input  Thus,  for  example,  if  U.S. 
materials  are  included  up  to  the 
maximum  15  percent  only  20  percent  of 
the  required  35  percent  must  be  added  in 
a  beneficiary  country. 

(4)  In  a  case  where  an  article  is 
processed  in  two  beneficiary  countries 
and  an  unexpected  failure  occur  in  the 
cost  structure  in  the  second  beneficiary 
country,  the  processing  costs  should  be 
computed  in  the  same  manner  as  in  any 
other  case.  It  is  the  respMjnsibility  of  the 
processor  in  the  second  country  to 
ensure  that  enough  value  has  been 
added,  and  the  same  is  true  in  a  case 
where  a  failure  occurs  in  the  cost 
structure  in  the  first  country. 

(5)  As  concerns  the  question  of  the 
extent  to  which  details  must  be  included 
on  the  declaration  to  show  compliance 
with  the  value-added  requirement  this 
has  been  answered  in  part  under  point 
(2).  In  this  regard  it  also  should  be  noted 
that  although  consideration  was  given  to 
the  possibility  of  providing  that  the  cost 
information  would  be  required  only  to 
the  extent  necessary  to  show  minimum 
[i.e.,  35  percent)  compliance,  this  was 
rejected  for  the  reason  that  any  failure 
in  the  submitted  cost  structure  could 
result  in  the  denial  of  duty-free 
treatment  even  though,  had  other 
includable  costs  been  listed,  compliance 
with  the  value  requirement  would  have 
been  clearly  demonsfrated.  Thus,  the 
total  value  added  must  be  reflected  on 
the  Form  A  and  declaration  even  if  it 
greatly  exceeds  the  35  percent  minimum. 

Discussion  of  Amendment  to  the  GSP 
Regulations 

Based  on  Customs  experience  in 
administering  the  GSP,  there  is  a  need  to 
improve  the  regulations  to  clarify  the 
obligation  of  the  exporter  to  maintain 
information  required  to  support  the 
Form  A  and  to  ensure  that  pass-through 
operations  will  not  occur  under  that 
program.  In  this  regard,  it  is  noted  that 
although  the  GSP  statute  does  not 
contain  the  limitations  concerning 
simple  combining  or  packaging 
operations  or  mere  dilution,  it  is  still 


sources,  the  possibility  of  using  different      under  the  new  text.  Thus,  the  new  text         has  shown  that  the  Certificate  of  Origin 
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necessary  under  the  GSP  to  determine 
whether  a  substantia]  transformation  of 
an  article  or  material  has  taken  place  in 
a  case  where  the  imported  article  is  not 
wholly  the  growth,  product,  or 
manufacture  of  a  beneficiary  developing 
country.  Moreover,  Customs  believes 
that  the  documentary  requirements 
under  the  CBI  and  the  GSP  should  be 
essentially  the  same  so  that  one 
program  does  not  materially  detract 
from  the  other  except  as  a  result  of 
statutory  differences.  Accordingly, 
§  10.173  of  the  GSP  regulations  is 
amended  by  this  document  by  adding  a 
new  subsection  (c)  to  provide  for  a 
declaration  to  be  prepared  and 
submitted  by  the  exporter  under  the 
same  circumstances  as  provided  in  the 
modified  CBI  provisions.  The  text  of  the 
GSP  declaration  and  the  other  portions 
of  this  new  subsection  (c),  as  set  forth  in 
this  document  are  identical  to  the 
corresponding  CBI  provision  except  for 
(1)  amendments  to  conform  to  a  GSP 
context  and  (2)  deletion  of  the  provision 
concerning  value  added  after 
exportation  since  this  provision  does  not 
apply  in  the  case  of  the  GSP. 

A  separate  notice  of  proposed 
rulemaking  is  published  elsewhere  in 
this  issue  of  the  Federal  Register  which 
proposes  to  modify  the  requirement  of 
foreign  government  certification  of  the 
GSP  Certificate  of  Origin  Form  A. 

Comments 

Before  adopting  the  interim 
regulations  as  a  foial  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  the  Commissioner  of 
Customs.  Comments  submitted  will  be 
available  for  pubhc  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  S  1.6, 
Treasury  Department  Regulations  (31 
CFR  1.6),  and  5  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch.  U.S. 
Customs  Service  Headquarters,  Room 
2426, 1301  Constitution  Avenue.  NW., 
Washington,  D.C.  20229. 
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InapplicabUity  of  Notice  Requirement 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a),  public  notice  is  inapplicable  to 
this  regulation  because  it  is  within  the 
foreign  affairs  function  of  the  U.S. 
Further,  because  these  interim 
regulations  liberalize  the  declaration 
procedures  set  forth  in  the  initial  interim 
regulation,  thus  benefitting  the  public,  it 
is  believed  good  cause  exists  for 
dispensing  with  the  normal  procedures. 

Executive  Order  12291 

This  interim  regulation  is  not  a  "major 
rule"  as  defined  by  section  1(b)  of 
Executive  Order  12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required  under  E.0. 12291. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibihty  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
document  because  the  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Any  economic  impact  flows 
directly  from  the  Caribbean  Basin 
Economic  Recovery  Act  and  not  from 
the  implementing  regulations. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  S  3.  Regulations 
Flexibility  Act  (5  U.S.C.  605(b)),  that  the 
interim  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  interim  regulations  are  subject  to 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Accordingly,  applicable 
sections  of  the  interim  regulations  have 
been  cleared  by  the  Office  of 
Management  and  Budget  and  assigned 
control  number  1515-0112. 

Drafting  Information 

The  principal  author  of  this  document 
was  John  Elkins,  Esq.,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  firom  other  Customs 
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offices  and  the  Office  of  the  U.S.  Trade 
Representatives  particpated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  10 

Caribbean  Basin  Initiative,  Customs 
duties  and  inspection,  Generalized 
System  of  Preferences.  Imports. 

Amendments  to  the  Regulations 

Part  10,  Customs  Regulations  (19  CFR 
Part  10),  is  amended  as  set  forth  below, 

George  C.  Corcoran,  Jr^ 

Acting  Commissioner  of  Customs. 
Approved:  November  29, 1984. 

John  M.  Walker.  Jr^ 

Assistant  Secretary  of  tlie  Treasury. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  Section  10.173  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

9  10.173    Evidence  of  ttte  country  of  origin. 


(c)  Merchandise  not  wholly  the 
growth,  product,  or  manufacture  of  a 
beneficiary  developing  country — (1) 
Declaration  of  the  exporter.  In  a  case 
involving  merchandise  valued  in  excess 
of  $250  which  is  not  wholly  the  growth, 
product,  or  manufacture  of  a  single 
beneficiary  developing  country,  the 
exporter  in  the  country  fi-om  which  the 
merchandise  is  directly  imported  shall 
be  prepared  to  submit  directly  to  the 
district  director,  upon  request,  a 
declaration  setting  forth  all  pertinent 
detailed  information,  concerning  the 
production  or  manufacture  of  the 
merchandise,  which  was  relied  upon  in 
the  preparation  of  the  Certificate  of 
Origin.  When  requested  by  the  district 
director,  the  declaration  shall  be 
prepared  in  substantially  the  following 
form: 
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country  o<  production 
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Declaratioa  of  Exporter 

(name),  hereby  declare  that  the  articles  described  below  (a)  were  produced  or  manufactured  in 


coundTT)  by  means  of  procet»ing  operations  performed  in  that  country  as  set  forth  below  and  were  also  subjected  to  processing  operations  in 

ZJ:^  «»«tnr  or  countries  which  are  members  of  the  same  association  of  countries  as  set  forth  below  and  (b)  incorporate  materials 

forthSow         ^°""*^  °*         "  "  "  ""^  °'*"""  *'**""*^  "  countries  which  are  members  of  the  same  association  of  countries  as  set 

Date    ~  ~~~ 

Address^ {  _  • 

Signature 

Title    
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(2)  Retention  of  records  and 
submission  of  declaration.  The 
information  necessary  for  preparation  of 
the  declaration  shall  be  retained  in  the 
exporter's  files  for  a  period  of  5  years.  In 
the  event  that  the  district  director 
requests  submission  of  the  declaration 
during  the  5-year  period,  it  shall  be 
submitted  by  the  exporter  directly  to  the 
district  director  within  60  days  of  the 
date  of  the  request  or  such  additional 
period  as  the  district  director  may  allow 
for  good  cause  shown.  Failure  to  submit 
the  declaration  in  a  timely  fashion  will 
result  in  a  denial  of  duty-free  treatment. 

(3)  Verification  of  documentation.  TTje 
evidence  of  country  of  origin  submitted 
under  this  section  shall  be  subject  to 
such  verification  as  the  district  director 
deems  necessary.  In  the  event  that  the 
district  director  is  prevented  from 
obtaining  the  necessary  verification,  he 
may  treat  the  entry  as  dutiable. 

2.  ^Section  10.198  is  amended  by 
revising  it  to  read  as  follows: 

{10.196    EvMance  of  country  of  origia 

(a)  Shipments  covered  by  a  formal 
entry — (1)  Certificate  of  Origin.  Except 
as  provided  in  paragraphs  (a)(4)  and 
(c)(3)  of  this  section,  the  importer  or 
consignee  of  a  shipment  of  merchandise 
covered  by  a  formal  entry  for  which 
treatment  under  the  CBI  is  claimed,  shall 
file  with  the  district  director  with  the 
entry  summary,  as  evidence  of  the 
country  of  origin,  the  Certificate  of 
Origin  Form  A  adopted  for  use  under  the 
Generalized  System  of  Preferences,  as 
provided  for  in  {  10.173  of  this  chapter. 
The  references  to  "Generalized  System 
of  Preferences"  appearing  on  the  front  of 
the  Form  A  shall  be  replaced  by  the 
reference  "Caribbean  Basin  Initiative", 
and  the  Form  A  shall  be  properly 
completed  and  signed  by  the  exporter  of 
the  merchandise  in  the  beneficiary 
country  where  the  merchandise  was 


produced  or  last  processed.  The  Form  A 
may  be,  but  need  not  be,  certified  by  the 
designated  governmental  authority  in 
that  country. 

(2)  Release  under  bond.  If  the  required 
Certificate  of  Origin  properly  completed, 
is  not  filed  with  the  entry  summary,  the 
entry  summary  shall  be  accepted, 
subject  to  compliance  with  the 
requirements  set  forth  in  5  §  10.192 
through  10.197.  only  if  the  importer  or 
consignee  gives  a  bond  in  such  amount 
as  is  required  by  the  district  director  for 
the  production  of  the  Certificate  of 
Origin.  Within  60  days  after  filing  the 
entry  summary,  or  such  additional 
period  as  the  district  director  may  allow 
for  good  cause  shown,  the  importer  or 
consignee  shall  deliver  to  the  district 
director  the  Certificate  of  Origin.  If  the 
Certificate  of  Origin  is  not  delivered  to 
the  district  director  within  60  days  of  the 
date  of  filing  the  entry  summary,  or  such 
additional  period  as  the  district  director, 
for  good  cause,  may  allow,  the  district 
director  shall  treat  the  entry  as  dutiable 
and  may  cancel  the  bond  or  the  charge 
against  the  bond,  as  appropriate,  in 
accordance  with  {  172.22(c)  of  this 
chapter. 

(3)  Duplicate  Certificate  of  Origin.  In 
the  event  of  the  loss,  theft  or 
destruction  of  a  Certificate  of  Origin,  the 
district  director  shall  accept  a  duplicate 
Certificate  of  Origin  endorsed  with  the 
word  "duplicate"  in  box  4.  The  duplicate 
shall  bear  the  date  of  issue  of  the 
original  Certificate  of  Origin  and  will  be 
effective  from  that  date. 

(4)  Waiver  of  Certificate  of  Origin. 
The  district  director  may  waive 
production  of  a  Certificate  of  Origin 
when  he  is  otherwise  satisfied  that  the 
merchandise  qualifies  for  duty-free 
entry  under  the  CBI. 

(b)  Shipments  covered  by  an  informal 
entry.  Although  the  filing  of  a  Certificate 
of  Origin  is  not  required  for  shipments 
covered  by  an  informal  entry,  the 


district  director  may  require  such  other 
evidence  of  the  country  of  origin  as 
deemed  necessary.  The  filing  of  a 
Certificate  of  Origin  may  be  required  in 
a  case  involving  consolidation  of 
individual  shipments  under  9  143.22  of 
this  chapter. 

(c)  Articles  not  wholly  the  growth, 
product,  or  manufacture  of  a  beneficiary 
country — (1)  Declaration  of  the 
exporter,  in  a  case  involving  an  article 
covered  by  a  formal  entry  which  is  not 
wholly  the  growth,  product,  or 
manufacture  of  a  single  beneficiary 
country,  the  exporter  in  the  beneficiary 
country  where  the  article  was  produced 
or  last  processed  shall  be  prepared  to 
submit  directly  to  the  district  director, 
upon  request,  a  declaration  setting  forth 
ail  pertinent  detailed  information, 
concerning  the  production  or 
manufacture  of  the  article,  which  was 
relied  upon  in  the  preparation  of  the 
Certificate  of  Origin.  When  requested  by 
the  district  director,  the  declaration 
aiiall  be  prepared  in  substantially  the 
following  form: 

Declaratioo  of  Exporter 
I. (name), 


hereby  declare  that  the  articles 
described  below  (a)  were  produced  or 

manufactured  in (country) 

by  means  of  processing  operations 
performed  in  that  country  as  set  forth 
below  and  were  also  subjected  to 
processing  operations  in  the  other 
beneficiary  country  or  countries 
(including  the  Commonwealth  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands)  as  set 
forth  below  and  (b)  incorporate 
materials  produced  in  the  country 
named  above  or  in  any  other  beneficiary 
country  or  countries  (including  the 
Commonwealth  of  Puerto  Rico  and  the 
United  States  Virgin  Islands)  or  in  the 
customs  territory  of  the  United  States 
(other  than  the  Commonwealth  of  Puerto 
Rico)  as  set  forth  below: 
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DcdaratioB  of  Expottar 

I.  (name),  hereby  declare  that  the  articles  described  below  (a)  were  produced  or  manufactured  in 


(country)  by  meant  of  processing  operations  performed  in  that  country  as  set  forth  below  and  were  also  subjected  to  processing  operations  in 
the  other  beneficiary  country  or  countries  (including  the  Commonwealth  of  Puerto  Rico  and  the  U.S.  Virgin  Islands)  as  set  forth  below  and  (b) 
incorporate  materials  produced  in  the  country  named  above  or  in  any  other  beneficiary  country  or  countries  (including  the  Commonwealth  of 
Puerto  Rico  and  the  United  States  Virgin  Islands)  or  in  the  customs  territory  of  the  United  States  (other  than  the  Commonwealth  of  Puerto 
Rico)  as  set  forth  below: 


Dmuyton  el  frtcf  mi 

Material  produced  in  a  bana«ldaiY  country  or  in  the  US. 
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Date   

Address  — 
Signature 
Title    


(2)  Retention  of  records  and 
submission  of  declaration.  The 
information  necessary  for  the 
preparation  of  the  declaration  shall  be 
retained  in  the  exporter's  files  for  a 
period  of  5  years.  In  the  event  that  the 
district  director  requests  submission  of 
the  declaration  during  the  5-year  period, 
it  shall  be  submitted  by  the  exporter 
directly  to  the  district  director  within  60 
days  of  the  date  of  the  request  or  such 
additional  period  as  the  district  director 
may  allow  for  good  cause  shown. 
Failure  to  submit  the  declaration  in  ■ 
timely  fashion  will  result  in  a  denial  of 
duty-free  treatment 

(3)  Value  added  after  final 


exportation.  In  a  case  in  which  value  is 
added  to  an  article  in  a  bonded 
warehouse  or  a  foreign-trade  zone  in  the 
Commonwealth  of  Puerto  Rico  or  in  the 
U.S  after  final  exportation  of  the  article 
from  a  beneficiary  country,  in  order  to 
ensure  compliance  with  the  value 
requirement  under  S  10.195(a),  the 
declaration  provided  for  in  paragraph 
(c)(1)  shall  be  filed  by  the  importer  or 
consignee  in  lieu  of  the  Certificate  of 
Origin,  with  the  entry  summary,  as 
evidence  of  the  country  of  origin.  The 
declaration  shall  be  properly  completed 
by  the  party  responsible  for  the  addition 
of  such  value. 

(d)  Verification  of  documentation.  The 


evidence  of  country  of  origin  submitted 
under  this  section  shall  be  subject  to 
such  verification  as  the  district  director 
deems  necessary.  In  the  event  that  the 
district  direclcr  is  prevented  from 
obtaining  the  necessary  verification,  the 
district  director  may  treat  the  entry  as 
dutiable. 

(R.S.  251.  as  amended,  sees.  623.  624,  46  Stat. 
759,  211  et  seq..  Gen.  Hdnt.  11.  sec.  101,  76 
Stat.  72  et  seq..  97  Stat  384  et  seq.  (19  U.S.C 
66,  1202, 1623. 1624.  2701  et  seq.)) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
19  CFR  Part  10 

Proposed  Customs  Regulations 
Amendments  Relating  to  GanaraUzad 
System  of  Preferences 

AQENCY:  Customs  Service,  Treasury. 
ACTION:  Proposed  rule. 

summary:  Title  V  of  the  Trade  Act  of 
1974  authorized  the  President  to 
establish  a  Generalized  System  of 
Preferences  (GSP)  which  permits  the 
duty-free  entry  of  eligible  merchandise 
arriving  directly  from  designated 
"beneficiary  developing  cotrntries". 

The  Caribbean  Basin  Economic 
Recovery  Act  implements  an  economic 
recovery  program  for  nations  of  the 
Caribbean  and  Central  America.  The 
Act  provides  for  the  waiver  of  duties 
until  September  1995  on  most  products 
imported  from  Caribbean  and  Central 
American  countries  designated  as 
beneficiary  countries. 

To  ensure  that  the  documentary 
requirements  of  the  Caribbean  Basin 
Initiative  (CBI)  and  the  GSP  do  not 
detract  from  one  another  and  to  avoid 
unnecessary  confusion  among  parties 
using  these  programs,  the  GSP 
documentary  requirements,  other  than 
as  set  forth  in  this  notice,  are  modified 
by  an  interim  regulation  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  to  conform  them  to  the  CBi 
documentary  requirements.  This 
document  proposes  to  modify  the  GSP 
documentary  requirements  to  remove 
the  requirement  of  foreign  government 
certification  of  the  GSP  Certificate  of 
Origin  Form  A. 

DATES:  Written  comments  must  be 
received  on  or  before  February  5, 19B5. 

ADDRESS:  Written  comments  (preferably 
in  triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  Control 
Branch,  U.S.  Customs  Service 
Headquarters.  Room  2426. 1301 
Constitution  Avenue.  NW..  Washington. 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Operational  Aspects:  Wiliam  L  Marchi, 

Duty  Assessment  Division  (202-56&- 

2957); 
Legal  Aspects:  Francis  W.  Foote,  Esq.. 

Classification  and  Value  Division 

(202-566-2938); 
U.S.  Customs  Service,  1301  Constitution 

Avenue,  NW.,  Washington.  D.C. 

20229. 


SUPPLEMENTARY  INFORMATION: 
Background 

Title  V  of  the  Trade  Act  of  1974 
authorized  the  President  to  establish  a 
Generalized  System  of  Preferences 
(GSP)  which  permits  the  duty-free  entry 
of  eligible  merchandise  arriving  directly 
from  designated  "beneficiary  developing 
countries". 

Subtitle  A.  Title  II,  Pub.  L  96-67.  the 
Caribbean  Basin  Economic  Recovery 
Act.  commonly  referred  to  as  the 
Caribbean  Basin  Initiative  (CBI). 
implements  an  economic  recovery 
program  for  nations  of  the  Caribbean 
and  Central  America.  The  Act  provides 
for  the  waiver  of  duties  until  September 
30, 1995,  on  most  products  imported 
from  Caribbean  and  Central  American 
countries  designated  by  the  President  as 
beneficiary  countries. 

To  implement  the  provisions  of  the 
GSP,  on  December  31. 1975,  Customs 
published  regulations  in  the  Federal 
Register  (40  FR  60047)  as  T.D.  76-2. 

To  implement  the  duty-free  aspects  of 
the  CBI,  Customs  published  interim 
regulations  as  T.D.  84-14  in  the  Federal 
Register  on  fanuary  &,  1984  (49  FR  852). 
The  interim  CBI  regulations  provided  for 
a  60-day  public  comment  period  which 
was  subsequently  extended  by  a  notice 
published  in  the  Federal  Register  on 
March  8, 1984  (49  FR  8600).  to  May  4. 
1964. 

Numerous  commenters  submitted 
observations  and  proposals  for 
amendments  to  the  interim  CBI 
regulations.  A  particularly  large  number 
of  comments  were  received  on  9  10.198 
of  the  interim  CBI  Customs  Regulations 
amendments  (19  CFR  10.198).  which 
concerns  the  documentary  evidence  of 
country  of  origin  and  requires  the 
submission  of  a  declaration  of  the 
manufacturer  or  exporter  together  with 
an  endorsement  thereof  by  the  importer 
or  consignee.  Both  the  GSP  regulations 
and  the  CBI  interim  regulations  contain 
documentary  requirements  which  assist 
in  the  determination  of  eligibility  of 
merchandise  for  the  two  programs.  In 
light  of  the  comments  received,  it  was 
decided  to  modify  the  documentary 
requirements  of  the  interim  CBI 
regulations  and  submit  the  modification, 
which  differs  from  both  the  initial 
interim  CBI  regulatory  provision  and  the 
various  proposals  put  forth  by  the 
commenters,  for  further  public  comment. 
That  document,  which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register  also  contains  modifications  to 
the  GSP  documentary  provisions  to 
require,  upon  request  by  the  district 
director,  the  submission  of  a  declaration 
setting  forth  pertinent  information 
concerning  production  or  manufacture  of 
the  merchandise.  This  document 


contains  only  a  proposal  to  eliminate  the 
requirement  of  foreign  government 
certification  of  the  CSP  Certificate  of 
Origin  Form  A.  The  changes  to  the  GSP 
provisions  are  proposed  to  ensure  that 
the  documentary  requirements  of  the 
CBI  and  the  CSP  do  not  detract  from  one 
another  and  to  avoid  unneccessary 
confusion  among  parties  using  these 
programs. 

Discussion  of  Proposed  Amendments  to 
the  GSP  Regulations 

Customs  believes  thai  the 
documentary  requirements  under  the 
CBI  and  the  GSP  should  be  essentially 
the  same  so  that  one  program  does  not 
materially  detract  from  the  ofhpr  except 
as  a  result  of  statutory  di^erences. 
Accordingly,  it  is  proposed  to  amend 
S  10.173  of  the  CSP  Customs  Regulations 
(19  CFR  10.173),  to  eliminate  the 
requirement  for  certification  of  the  Form 
A  by  the  designated  governmental 
authority. 

In  addition  to  the  documentary  and 
certification  requirements  contained  in 
§  10.173,  there  are  documentary  and 
certification  requirements  found  in 
{  10.175,  Customs  Regulations  (19  CFR 
10.175),  relating  to  articles  shipped  from 
a  beneficiary  developing  country  to  the 
U.S.  through  a  free  trade  zone  in  a 
beneficiary  developing  country.  To 
conform  them  it  is  proposed  to  revise 
paragraphs  (c)(3)  and  {c)(4)  of  (  10.175. 
Paragraph  (c)(3)  refers  to  llw  Certificate 
of  Origin  issued  by  the  designated 
beneficiary  developing  country  and 
certain  information  which  must  be 
entered  on  the  form.  In  light  of  the 
proposed  amendments  to  9  10.173,  it  is 
proposed  to  remove  the  words  "issued 
by"  from  paragraph  (c)(3)  and  substitute 
appropriate  language  indicating  that  the 
Certificate  of  Origin  must  be  prepared 
and  signed  by  the  exporter  of  the 
merchandise.  Further,  It  is  proposed  to 
modify  paragraph  (c)(4)  by  removing  the 
reference  to  a  certifying  authority  and 
deleting  the  requirement  that  the 
original  Certificate  of  Origin  be  retained 
by  the  designated  authority  in  the 
country  maintaining  the  free  trade  zone. 
As  proposed  by  this  document 
paragraph  (c)(4)  will  require  the  person 
responsible  for  the  articles  in  the  free 
trade  zone,  or  any  other  person  having 
knowledge  of  the  facts,  to  prepare  and 
sign  an  additional  Certificate  of  Origin 
which  declares  what  operations,  if  any, 
were  performed  on  the  articles  in  the 
free  trade  zone.  The  modified  paragraph 
would  further  require  that  this 
additional  Certificate  of  Origin  be 
provided  to  the  U.S.  importer  or 
consignee  who  will  present  it  to  the 
district  director  along  with  the 
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CertiHcate  of  Origin  required  by 
9  10.173(a)(1).  Finally,  the  modified 
paragraph  indicates  that  the  provisions 
of  §  10.173  relating  to  a  duplicate 
Certificate  of  Origin,  release  of 
merchandise  under  bond  when  the 
Certificate  is  missing,  verification  of 
evidence  and  waiver  of  the  Certificate 
of  Origin,  are  applicable  to  this 
paragraph. 

Comments 

Before  adopting  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
any  written  comments  (preferably  in 
triplicate)  timely  submitted  to  the 
Commissioner  of  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  die 
Freedom  of  Information  Act  (5  U.S.C 
552),  S  1.6,  Treasury  IJepartment 
Regulations  (31  CFR  1.6),  and 
i  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  Control  Branch. 
U.S.  Customs  Service  Headquarters. 
Room  2426, 1301  Constitution  Avenue, 
NW..  Washington.  D.C  20229. 

Authority 

This  document  is  issued  under  the 
authority  of  R.S.  251.  as  amended,  sees. 
623. 624. 46  Stat.  759.  211  et  seq..  Gen. 
Hdnt  11.  sec  503(b).  88  Stat.  2069  (19 
U.S.C  66. 1202. 1623. 1624.  2461  et  seq.). 

Executive  Order  12291 

This  proposed  regulation  will  not 
result  in  a  "major  rule"  as  defined  by 
section  1(b)  of  Executive  Order  12291. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required  under  E.O. 
12291. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C  603,  604)  are  not  applicable  to  this 
document  because  the  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Accordingly,  it  is  hereby  certified 


imder  the  provision  of  section  3, 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b}).  that  the  proposed  regulations,  ^f 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  ReducUon  Act 

The  proposed  regulations  is  subject  to 
the  Paperwork  Reduction  Act 
Accordingly,  the  document  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  and  comment 
pursuant  to  44  U.S.  3504(h}.  Public 
comments  relating  to  the  information 
collection  aspects  of  the  proposal  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  officer  for  U.S.  Customs 
Service,  Office  of  Management  and 
Budget  Washington,  DC.  20503.  A  copy 
of  the  comments  to  the  Office  of 
Management  and  Budget  should  also  be 
sent  to  the  Customs  Service  at  the 
address  set  forth  in  the  AOORESS  portion 
of  this  document. 

Drafting  Information 

The  principal  author  of  this  document 
was  John  Elkins,  Esq.,  Regulations 
Control  Branch.  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  and  the  Office  of  the  U.S.  Trade 
Representative  participated  in  its 
development. 

List  of  Sub}ects  in  19  CFR  Part  10 

Customs  duties  and  inspection. 
Generalized  System  of  Preferences, 
Imports. 

Proposed  Amendments  to  the 
Regulations 

It  is  proposed  to  amend  Part  10. 
Customs  Regulations  (19  CFR  Part  10), 
as  set  forth  below. 
George  C  Conoran,  |r.. 

Acting  Commissioner  of  Customs. 

Approved:  November  29. 1984. 
John  M.  Walker,  |r.. 
Assistant  Secretary  of  the  Treasury. 


PART  10-ARTICLES  CONDITIONALLY 
FREE.  SUBJECT  TO  A  REDUCED 
RATE.  ETC. 

1.  It  is  proposed  to  amend 

8  10.173(a)(1)  by  revising  the  last 
sentence  to  read  as  follows: 

110.173    Evidence  of  the  country  of  origin. 

(a)  Shipments  valued  in  excess  of 
$250—ll)  Certificate  of  Origin. 

•  •  *  The  Form  A  shall  be  properly 
completed  and  signed  by  the  exporter  of 
the  merchandise  in  the  country  from 
which  it  is  directly  imported.  The  Form 
A  may  be,  but  need  not  be.  certified  by 
the  designated  governmental  authority 
in  that  country. 
•        *        •        •        • 

2.  It  is  proposed  to  amend 

1 10.175(c)(3)  by  removing  the  words 
"issued  by"  in  the  first  sentence  and 
inserting,  in  their  place,  the  words 
"prepared  and  signed  by  the  exporter  of 
the  merchandise  in". 

3.  It  is  proposed  to  amend 

1 10.175(c)(4)  by  revising  it  to  read  as 
follows: 

I10.17S    Imported  directly  defined. 

(c)  •  •  • 

(4)  The  person  responsible  for  the 
articles  in  the  free  trade  zone,  or  any 
other  person  having  knowledge  of  the 
facts,  shall  prepare  and  sign  an 
additional  Certificate  of  Origin.  Form  A. 
declaring  what  operations,  if  any.  were 
performed  on  the  articles  within  the  free 
trade  zone.  The  additional  Certificate  of 
Origin  shall  be  provided  to  the  U.S. 
importer  or  consignee  who  shall  present 
it  to  the  district  director  along  with  the 
Certificate  of  Origin  required  by 
i  10.173(aHl).  The  provisions  of  810.173 
(a)(2).  (a)(3).  (a)(4)  and  (a)(5)  are 
applicable  to  this  paragraph. 
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Avenue,  NW.,  Washington,  D.C. 
20229. 


concerning  production  or  manufacture  of     consignee  who  will  present  it  to  the 
the  merchandise.  This  document  district  director  along  with  the 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  813,  880. 881,  882,  913. 
and  960 

(Docket  No.  R-«4-1205;  FR-1829] 

Shared  Housing  and  Revised 
Occupancy  Policies  In  the  Section  8 
and  Public  Housing  Programs 

agency:  OfHces  of  the  Assistant 

Secretary  of  Housing — Federal  Housing 

Commissioner  and  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

action:  Proposed  rule. 

SUMMARY:  This  rule  would  provide  for 
full  utilization  of  housing  resources  by 
permitting  families  to  Uve  in  shared 
housing  arrangements  in  four 
components  of  the  Section  8  Housing 
Payments  Program:  Existing  Housing. 
Moderate  Rehabilitation.  New 
Construction  and  Substantial 
Rehabilitation  as  well  as  conHrming  the 
authority  of  Public  Housing  Agencies  to 
permit  shared  housing  arrangements  in 
the  Public  Housing  Program.  Standards 
are  included  in  the  rule  to  require  that 
each  family  have  private  space  as  well 
as  shared  common  space.  The  rule 
would  permit  each  sharing  family  to 
have  a  separate  lease  with  the  owner  or 
PHA  and  to  have  its  rent  based  on  its 
own  income. 

The  rule  would  also  encourage  fuller 
utilization  of  space  and  attempt  to 
remedy  existing  inequities  in  projects 
containing  both  one-bedroom  units  and 
efficiency  (usually  projects  for  the 
elderly)  by  providing  a  preference  for 
two-person  households  over  one-person 
families  for  occupancy  of  the  one- 
bedroom  units.  In  addition,  this  rule 
would  clarify  the  Department's 
treatment  in  the  Section  8  and  Public 
Housing  programs  of  the  income  of  a 
live-in  aide  when  that  aide's  presence  is 
determined  necessary  to  the  care  or 
well-being  of  an  elderly,  disabled  or 
handicapped  person. 
DATE:  Comments  must  be  received  by 
February  5, 1985. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk,  OfHce  of  the 
Genera!  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 


FOR  FURTHER  INFORMATKMI  CONTACT: 

For  the  Section  8  Existing  Housing  and 
Moderate  Rehabilitation  Programs — 
Madeline  Hastings,  Office  of  Elderly  and 
Assisted  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
204ia  (202)  755-6887;  for  the  Section  8 
New  Construction  and  Substantial 
Rehabilitation  Programs — )ame8  ]. 
Tahash.  Program  Planning  Division, 
Office  of  Multifamily  Management. 
Department  of  Housing  and  Urban 
Development,  (202)  426-3944:  for  Public 
Housing — Edward  Whipple,  Rental  and 
Occupancy  Branch,  Office  of  Public 
Housing.  Department  of  Housing  and 
Urban  Development,  (202)  426-0744. 
(These  are  not  toll-free  telephone 
numbers.) 
SUPPlfMENTARY  INFORMATION 

I.  Shared  Housing 

The  major  component  of  this 
rulemaking  is  amendments  to  existing 
regulations  to  authorize  separate 
families  to  combine  to  share  a  unit  of 
appropriate  size  in  any  of  several 
Federally  assisted  housing  programs. 

A.  Background 

With  the  growth  of  single-parent  and 
non-traditional  housholds  and  the 
expanding  population  of  elderly  or 
hanidcapped  people,  a  corresponding 
growth  of  interest  in  shared  housing  has 
occurred  in  the  private  housing  market. 
In  the  past  two  years,  there  have  been  a 
significant  number  of  inquiries  about  the 
possibility  of  making  rental  assistance 
available  for  eligible  families  who 
choose  to  share  a  unit.  The  Department 
believes  shared  housing  could  provide 
numerous  benefits  to  assisted  tenants  in 
the  Section  8  Existing  Housing  Program. 
Shared  housing  could  help  to  provide 
affordable  housing,  since  the  shared  use 
of  existing  homes  is  a  highly  cost- 
effective  way  to  use  existing  housing 
stock.  It  could  provide  a  wider  choice  of 
housing  types  by  enabling  families  who 
would  otherwise  be  in  apartments  to 
share  single  family  homes.  By  pooling 
resources,  families  may  be  able  to 
upgrade  both  their  choice  of  home  and 
neighborhood. 

In  any  program,  the  opportunity  for 
security,  companionship,  and  sharing  of 
household  tasks  afforded  in  a  shared 
housing  arrangement  also  could  be  a 
significant  benefit,  as  could  the 
opportimity  to  enjoy  savings  in  shared 
household  expenses  other  than  rent.  In 
addition,  for  those  impaired  by  health  or 
mobility  limitations,  shared  housing  may 
be  necessary  in  order  to  live  outside  an 
institution. 

Section  211  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  (the  1983 


Act),  Pub.  L  98-181,  approved 
November  30. 1983,  directed  HUD  to 
permit  assistance  in  shared  housing  in 
the  Section  8  Existing  and  Moderate  ^ 
Rehabilitation  Programs  by  adding  a 
new  subsection  (p)  to  Section  8  of  the 
United  States  Housing  Act  of  1937  (the 
1937  Act),  to  provide  as  follows: 

(p)  In  order  to  assist  elderly  families  (as 
defined  in  section  3(b)(3))  who  elect  to  live  In 
•  shared  housing  arrangement  in  which  they 
benefit  as  a  result  of  sharing  the  facilities  of  a 
dwelling  with  others  in  a  manner  that 
effectively  and  efficiently  meet  (sic)  their 
housing  needs  and  thereby  reduces  their  cost 
of  housing,  the  Secretary  shall  permit 
ossistunce  provided  under  the  existing 
housing  and  moderate  rehabilitation 
programs  to  be  used  by  such  families  in  such 
arrangements.  In  carr>'ing  out  this  subsection, 
the  Secretary  shall  issue  minimum 
habitubiiity  standards  for  the  purpose  of 
assuring  decent,  safe,  and  sanitary  housing 
for  such  families  while  taking  into  account 
the  special  circumstances  of  shared  housing. 

This  proposed  rule  not  only  would 
carry  out  the  Congressional  mandate  to 
permit  shared  housing  in  the  Section  8 
Existing  Housing  and  Moderate 
Rehabilitation  Programs  but  also  would 
expand  the  policy  to  the  section  8  New 
Construction  and  Substantial 
Rehabilitation  Programs  and  provide 
regulatory  recognition  of  a  policy 
permitted  since  1978  in  the  Public 
Housing  Program,  as  stated  in  HUD 
Handbook  7465.1  REV.  In  addition,  the 
class  of  persons  eligible  to  participate 
has  been  expanded  from  the  elderly  and 
handicapped,  as  required  by  the  statute, 
to  all  program  participants. 

This  decision  to  extend  the 
availability  of  assistance  for  shared 
housing  arrangements  is  founded  on  a 
belief  that  the  concept  is  equally 
workable  in  these  two  additional 
Section  8  programs  and  that  more  HUD 
assisted  tenants  would  then  have  the 
option  of  shared  housing.  The  statutory 
authority  for  assisting  shared  housing 
arrangements  in  additional  programs 
and  for  families  not  mentioned  in 
section  211  of  the  1983  Act  lies  in  the 
absence  of  any  restriction  against 
shared  housing  in  the  basic  statutory 
authority  for  these  programs,  the  1937 
Act.  As  noted  above,  shared  housing 
has  been  permitted  in  the  Public 
Housing  Program  since  1978. 

Since  the  rule  would  provide  that 
shared  housing  is  strictly  a  voluntary 
arrangement,  the  rule  would  not  infringe 
on  a  tenant's  rights  or  an  owner  or 
PHA's  rights  in  those  programs.  No 
project  owner  or  PHA  would  be  forced 
to  accept  a  shared  housing  arrangement. 
The  broadened  class  of  persons  eligible 
to  share  housing  would  enable  a  single 
head  of  household  with  children,  for 
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example,  to  receive  assistance  under  the 
Section  8  Existing  Housing  Program 
when  sharing  a  single  family  home 
owned  and  occupied  by  a  single  elderly 
person,  provided  that  the  family  is 
unrelated  to  the  homepwner.  We  beheve 
the  intergenerational  living 
arrangements  possible  under  this  policy 
would  be  beneficial  to  all. 

It  is  the  Department's  intent  to 
provide  for  shared  housing  in  the 
Voucher  Program  authorized  by  section 
8(o)  of  the  1937  Act  and  administered 
under  a  Notice  of  Funding  Availability 
published  in  the  Federal  Register  on 
Thursday,  July  12. 1984  (49  FR  28458). 
When  a  final  rule  is  developed  as  a 
result  of  this  rulemaking,  a 
corresponding  revision  to  that  Notice 
will  be  published. 

The  Department  may  also  consider 
the  extension  of  the  shared  housing 
concept  to  the  Rent  Supplement,  section 
236  and  section  221(d)(3)  BMIR 
Programs,  as  well  as  to  housing  for  the 
elderly  with  mortgage  insurance  under 
section  231  of  the  National  Housing  Act. 

B.  Major  Features 

The  major  features  of  this  proposal  to 

implement  shared  housing  are  as 

follows: 

— It  is  a  voluntary  arrangement 

— ^The  entire  unit  including  the  private 
space  must  meet  certain  standards. 

— Income,  tenant  payment  toward  rent 
(based  on  income),  and  the  total  rent 
(if  different)  are  determined 
separately  for  each  family  sharing  a 
unit  and  each  family  has  a  separate 
lease  with  the  owner  of  PHA. 

— As  in  established  program  procedures, 
the  Fair  Market  Rent  and.  where 
applicable,  rent  reasonableness  limits 
set  the  maximum  total  rent  that  can 
be  paid  for  the  unit.  The  amount 
attributable  to  a  Family  cannot 
exceed  its  prorata  share  of  the  total 
rent  or  the  Fair  Market  Rent  for  the 
size  unit  for  which  it  qualifies. 

— The  departure  of  one  family  affects 
the  tenancy  of  the  remaining  family, 
but  with  some  protections  for  all. 

— In  initial  occupancy  of  a  unit,  no 
preference  may  be  accorded  to 
families  interested  in  shared  housing 
(except  with  respect  to  certain  one- 
bedroom  units).  In  the  assignment  of 
large  imits.  large  families  will  be  given 
preference  over  smaller  families 
wishing  to  share. 

1.  Voluntary  Arrangements 

Shared  housing  is  an  arrangement  that 
places  the  sharing  families  in  close 
proximity  to  one  another  and  that  has 
the  potential  for  affecting  an  owner  or 
PHA's  management  practices  (see 
section  I B  5,  below)  as  well  as  the 


tenants'  home  environment.  Therefore,  it 
is  necessary  that  it  be  entered  into  on  a 
voluntary  basis  by  all  parties. 

This  rule  provides  that  families  enter 
into  a  shared  housing  arrangement 
voluntarily.  See  SS  882.114.  882.517(a), 
880.603b(a),  881.613(a)  and  g60.205a(a). 
In  the  case  of  the  Section  8  Existing 
Housing  (Finders-Keepers)  Program 
(hereafter  Certificate  Program),  one  or 
more  of  the  sharing  families  may  be 
unassisted,  such  as  the  owner  of  a 
single-family  home.  Under  this  rule,  no 
family  would  be  required  to  share  a  unit, 
and  no  owner  or  PHA  would  be  required 
to  permit  families  to  share  units. 

The  PHA  or  owner's  role  in 
facilitating  shared  housing  arrangements 
is  detailed  in  SS  882.209(c)(9), 
882.514(d)(3).  880.603(b)(2).  881.e03(b)(2) 
and  960.^a).  In  the  Certificate 
Program  and  the  Moderate 
Rehabilitation  Program,  the  Public 
Housing  Agency  (PHA)  that  administers 
the  program  would  be  required  to  inform 
program  participants  of  the  policy 
permitting  shared  housing.  In  these 
programs  and  in  PubUc  Housing,  if  a 
family  seeks  assistance  from  the  PHA  in 
locating  either  an  appropriate  unit  for 
shared  housing  or  a  family  with  whom 
to  share  a  unit,  the  PHA  may — but  is  not 
required  to— furnish  such  assistance. 
Similarly,  in  the  New  Construction  and 
Substantial  RehabiUtation  Programs,  the 
owner  would  be  permitted,  but  not 
required,  to  assist  those  who  wish  to 
share  a  unit  to  find  others  with  whom 
they  might  share. 

2.  Housing  Standards  i 

As  required  by  the  1983  Act 
standards  for  shared  housing  are 
speciHed  in  a  new  |  8e2.109(p)  for  the 
Certificate  Program,  and  these 
standards  are  adopted  in  the  new 
I  882.517  for  the  Moderate 
Rehabilitation  Program  by  cross- 
reference.  Since  the  sharing  of  a  unit  by 
more  than  one  family  could  lead  to 
overcrowding  or  insufficient  privacy  for 
separate  family  units  and,  in  the  case  of 
HUD  subsidized  housing,  Federal  money 
being  spent  for  housing  that  is 
consequently  less  than  the  statutorily 
required  "decent  safe  and  sanitary" 
housing,  general  occupancy  standards 
also  have  been  specified  for  the  New 
Construction  Program  ($  880.ei3(b))  as 
well  as  for  the  Substantial 
Rehabilitation  Program  (8  881.613(b)) 
and  the  PubUc  Housing  Program 
(S  960.205a(b)).  Bedrooms  may  not  be 
shared  by  members  of  different  families, 
except  in  the  case  of  two  single-person 
Families  sharing  a  one  bedroom  unit.  In 
the  Section  8  Programs,  HUD  subsidies 
and  tenant  utility  allowances  are  based 
on  the  number  of  bedrooms  occupied  by 


the  family,  so  sharing  bedrooms  in  units 
larger  than  one-bedroom  units  would 
create  technical  difficulties.  Another 
concern  is  that  each  family  have 
sufficient  privacy.  In  the  case  of  owner- 
occupied  units  in  the  Certificate 
Program,  there  is  also  a  desire  to  assure 
that  HUD  does  not  subsidize  the 
owner's  living  space. 

3.  Separate  Rent  Determinations  and 
Separate  Leases 

The  sections  governing  determination 
of  rental  payments  in  the  section  8  and 
Public  Housing  Programs  (SS  813.106(b) 
and  913.106(b))  would  be  revised  so  that 
the  definition  of  'Total  Tenant 
Payment"  would  state  that  each  family 
sharing  a  unit  has  its  payment 
calculated  separately,  based  on  its  own 
income.  This  poUcy  results  from  the 
statutory  mandate  in  these  programs 
found  in  Section  3(a)  of  the  1937  Act  to 
charge  each  "family"  a  specified 
percentage  of  its  adjusted  income  for 
rent  HUD  does  not  view  the  decision  to 
share  a  unit  with  another  family  as  the 
creation  of  a  new  and  larger  family. 
Consequently,  in  shared  housing,  each 
family  still  would  be  charged  a  rent 
based  on  its  own  income. 

The  decision  to  have  separate  leases 
(expressed  in  SI  B82.114(a).  882.517(a). 
880.eoe(c),  681.e06(c)  and  960.205a(d)) 
derives  from  the  same  assumption  as  the 
separate  rental  determination,  i.e..  that 
each  family  unit  retains  autonomy  and 
should  not  be  held  accountable  for  the 
other.  For  example,  a  joint  lease  that 
would  permit  the  rental  payment  of  a 
remaining  tenant  family  to  be  based  on 
the  income  of  a  family  that  had  vacated 
the  unit  conflicts  with  the  statutory 
directive  on  the  amount  of  rental 
payment  of  each  "family".  Despite  the 
use  of  separate  leases,  the  leases  would 
indicate  that  continued  occupancy  by 
one  family  is  dependent  on  the 
continued  occupancy  of  the  other,  so 
that  when  one  family  sharing  a  unit 
vacates  the  unit,  the  remaining  family 
would  be  entitled  to  remain  in  the  unit 
for  only  60  days.  (See  section  IBS, 
below.) 

A  question  may  arise  with  respect  to 
whether  a  particular  group  of  people 
who  wish  to  Uve  together  constitute  one 
family  or  several  families  sharing  a  unit. 
This  question  has  significance  since  it 
determines  the  number  of  persons 
whose  income  is  counted  toward  family 
income,  which  is  subject  to  a  maximum 
for  eligibility  purposes  in  these  programs 
under  Parts  813  and  913,  and  which 
ultimately  determines  the  amount  of  rent 
to  be  paid  by  the  "family". 

The  question  of  who  constitutes  a 
family  arises  particularly  with  respect  to 
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disabled  or  handicapped  persons,  since 
the  1937  Act  and  Parts  912.  tlS.  912  and 
913  provide  that  an  elderty  Famiiy  may 
consist  of  one  sr  aiore  lavelated  elderty. 
disabled  or  handicapped  perxxu  living 
together.  The  signiHcanoe  of  the 
distinction  between  one  or  more  Elderly 
Families  is  that  each  Elderly  Family  is 
entitled,  under  Parts  813  and  913.  to  a 
deduction  &om  income  for  being  Elderly 
Family  and  a  idedoction  for  medical 
expenses  exceeding  three  percent  of  its 
income.  Bince  rent  payments  are  based 
on  income  after  deductions,  two  Elderly 
Families  "sharing'  a  unit  siigbt  make  a 
l^wer  rental  paynent  than  one  Elderly 
Family  with  the  same  total  income  and 
expenses,  la  the  Certificate  Prtisrara. 
there  is  a  additional  difference:  two 
Elderly  Faaulies  wouki  be  entitled  to 
two  Certificates,  thus  ooaaraitting  more 
of  a  PHA's  resources  to  that  unit  than 
would  be  ooounitted  if  the  persona  were 
determined  to  be  one  Elderly  Family. 
The  detenaination  of  whether  any 
particular  group  of  two  or  more  persons 
sharing  a  unit  constitute  one  or  more 
Families  in  shared  housing  will  be  made 
by  the  owner  of  PHA.  following 
estabished  procedures,  as  are  other 
decisions  about  family  qualifications. 
This  determination  should  be  based  on 
such  factors  as  whether  the  persons 
involved  have  previously  maintained  a 
single  household  and  whether  they 
share  income  and  expenses.  In  the  case 
of  the  Certificate  program,  the  PHA 
should  be  mindful  of  the  need  to 
conserve  Certificates. 

4.  Ceiling  on  Permissable  Rents  for 
Section  8  Tenants 

fai  the  Certificate  Progam  and  the 
Moderate  Rehabilitation  Program,  the 
rent  ch»ged  the  assisted  family  and  the 
PHA  is  limited  to  a  level  determined  by 
HUD  as  die  Fair  Market  Rent  (FMR)  fbr 
a  particular  size  unit  in  a  certain  area 
(SS  882.106  and  882.408).  In  die 
Certificate  Program,  the  rent  is  also 
limited  to  a  levH  determined  to  be 
reasonable,  given  the  condition  and 
location  of  the  hoasing  ($882,106).  This 
proviaian  wontd  be  modified  to  apply  to 
shared  housing  by  limiting  the  total  rent 
charged  for  theiaiit  to  the  FMR  for  die 
size  of  the  entire  unit  and  by  hmiting 
die  aaooBl  paid  an  behalf  of  any  family 
to  the  kMwer  of  the  FMR  for  the  size  unit 
for  which  the  iamily  separately  qualifies 
or  the  family's  pro  rata  share  of  the  rent 
for  the  entire  unit  (a  new  1882.106(e)).  In 
die  Certificate  Program,  the  total  rent 
charged  for  the  unit  would  still  be 
subject  to  the  rent  reasonableness 
requirement  of  i  682.106(b). 

In  the  case  of  an  owner-occapied  unit 
in  the  Certificate  Program,  the  figure 
''used  in  this  calculation  for  the  "total 


rent  charged  for  the  unit"  would  be  an 
amount  based  on  the  total  size  of  the 
unit  determined  by  the  PHA  to  be  both 
within  the  FMR  for  that  size  anit  and 
reasonable  for  the  unit's  size  and 
location.  Thus,  the  PHA  would 
determine  the  rental  value  of  the  entire 
house,  perhaps  by  reviewing  newspaper 
advertisements  for  rentals  of  similar 
units,  estimate  the  monthly  utility  cost 
for  the  house,  and  then  (under 
§  862.106(6))  determine  the  pro  rata 
portion  attributable  to  the  assifted 
family  based  on  t)ie  nnraber  of 
bedrooms  it  occupies. 

In  the  New  Construction  and 
Substantial  Rehabihtation  Programs,  the 
definition  of  "contract  rent**  would  be 
revised  to  prwide  that  contract  rent  for 
a  Esmily  in  shared  lioosing  would  be  die 
pro  rata  amount  attributable  to  the 
family,  based  on  the  number  of 
bedrooms  occupied  by  the  Family, 

5.  Result  of  Departure  of  One  Family 

The  Section  8  Programs  currently 
provide  for  certain  action  when  a  famiy 
becomes  overhoused  because  of  a 
change  in  the  family's  size  or 
coaiposition  (SS  882.213.  662.509.  6804106 
and  861.805)  if  the  rent  to  the  owner  then 
exceeds  the  FMR  for  the  size  unit  to 
which  the  family  would  be  entiUed. 
Howeve^  these  provisions  will  not 
apply  to  the  case  when  one  sharing 
family  vacates  a  unit,  since  they  would 
require  HUD  to  pay  the  full  Contract 
Rent  for  the  departed  family,  perhaps 
indefinitely.  Instead,  a  provision  dealing 
with  departure  of  one  family  is  added  to 
the  sections  in  each  part  dealing  with 
Shared  Housing. 

In  the  case  of  the  Certificate  I¥ogram 
S  862.114(c)  would  provide  that  if  one 
family  vacated  the  unit  the  remaining 
family  wotiid  have  80  days  to  take  one 
of  the  following  actions:  (1)  Accept  as  a  ' 
replacement  for  the  departed  family 
from  the  waiting  list  that  had  indicated 
a  wilUngness  to  share  (or  if  the  waiting 
list  contains  no  such  family,  any  other 
replacement  family  of  appropriate  size 
acceptable  to  the  owner):  (2)  move  to  a 
smaller,  appropriate  size  unit  available 
in  projects  owned  by  the  same  owner  or 
in  the  PHA's  public  housing  projects;  (3) 
arrange  with  the  Owner  to  continue  in 
occupancy  without  another  family,  in 
return  for  total  rental  payments  not 
exceeding  the  FMR  for  the  size  unit  for 
which  the  famdy  is  eligible  (but 
presumably  higher  than  in  the  family's 
current  Contract  Rent);  (4)  obtain  a 
Certificate  (SS  882.209(m))  and  move  to 
another,  appropriate  size  unit  or  (5) 
move  to  another  unit  without  asaistance. 
The  owner  would  be  obligated  under 
S  882.114(b)  to  offer  the  tenant  any 
available  appropriate  size  unit  in  the 


owner's  control.  If  the  departing  famiiy 
had  vacated  in  violation  of  its  lease,  the 
owner  wonid  be  entitled  to  vacancy 
payments  under  S882.105(b)  for  np  to  60 
days  in  an  amount  of  80  percent  of  the 
contract  rent  for  the  vacating  family. 

In  the  Moderate  Rehabilitation 
Program,  {  862.517{dJ  woald  provide 
options  for  the  remaining  tenant  family 
and  requirements  for  owners  to  those 
provided  in  the  Certificate  Program, 
except  that  a  Certificate  might  not  be" 
available  from  the  PHA.  The  owner 
could  receive  vacancy  payments  for  the 
vacating  family  under  S  B82.S09 
regardless  of  whether  the  departing 
family  moved  in  violation  of  its  lease. 

In  the  New  Construction  and 
Substantial  Rehabilitation  tVograms. 
S  88a613(d)  and  881.613(d]  would  have 
similar  provisions  to  those  in  the 
Certificate  Program,  except  that  no 
Certificates  woald  be  available.  'Hie 
owner  could  receive  vacancy  payments 
for  up  to  60  days  in  an  amount  of  80 
percent  of  \he  contract  rent  for  the 
vacating  family  S  880.611(c)  and 
681.611(c),  regardless  of  whether  the 
departing  famiiy  moved  in  violation  of 
its  lease. 

In  all  the  Section  6  programs,  the 
tenant  would  be  required  to  notify  the 
owner  if  the  sharing  family  vacates  the 
unit  the  owner  would  be  required  to 
notify  a  tenant  if  the  other  family 
terminates  its  lease:  and  the  tenancy  of 
the  remaining  family  would  terminate  60 
days  after  the  unit  is  vacated  by  the  first 
family  unless  a  replacement  family  is 
admitted  or  a  new  lease  is  executed. 

In  Public  Housing,  because  of  the 
differences  in  the  way  the  subsidy  is 
structured,  upon  the  departure  of  one 
sharing  family,  the  remaining  family 
would  be  treated  the  same  way  as  an 
overhoused  nonsharing  family,  under  a 
new  1  960.20e)c). 

6.  No  Preference  for  Families  Who  Share 
a  Unit  in  Admission  or  in  Assignment  to 
Large  Units. 

Generally,  qo  preferences  in 
admission  or  for  issuance  of  a 
Certificate  may  be  provided  for  families 
wishing  to  share  a  unit  In  fact  since 
units  with  three  bedrooms  or  more  are 
generally  at  a  premium  in  the  assisted 
housing  programs  because  of  the  large 
number  of  large,  lower  ixuxime  families, 
this  role  would  provide  that  in  the 
project-based  programs  (Section  8  New 
Construction.  Substantial  Rehabilitation. 
Moderate  Rehabilitation  and  Public 
Housing)  large  units  be  used  for  large 
families  rather  than  for  small  famUies 
sharing  a  unit 

However,  to  the  extent  that  one- 
bedroom  units  in  projects  containing 
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efficiency  units  are  involved,  the 
preference  for  two-person  households 
over  one-person  households  may  work 
to  the  advantage  of  two  one-person 
families  who  wish  to  share  a  unit.  In 
addition,  if  a  remaining  family  in  Shared 
Housing  wishes  to  find  a  family  to 
replace  a  vacated  family  instead  of 
moving  to  a  smaller  unit,  those 
applicants  who  have  indicated  a 
willingness  to  share  will  be  considered. 

C.  Other  Related  Changes  to  the 
Regulations 

The  definition  of  Contract  Rent  (found 
hi  SS  882.102.  880.201,  and  881.201],  a 
term  used  in  the  provision  placing  a 
ceiling  on  rents  charged  assisted  tenants 
(SS  882.106  and  882.406)  and  in  die 
provision  permitting  partial  rent 
payments  to  owners  for  a  vacant  unit  for 
the  first  60  days  after  it  has  been 
vacated  (SS  882.105,  and  882.411,  860.611 
and  881.611),  would  be  revised  to  reflect 
that  the  Contract  Rent  for  families  in 
shared  housing  is  allocated  separately 
to  each  sharing  family. 

A  definition  of  Shared  Housing  would 
be  added  to  SS  882.102,  813.102,  880.201, 
881.201  and  913.102.  A  definition  of 
Private  Space  would  also  be  added  to 
SS  882.102.  880.201  and  881.201.  The 
definition  of  Unit  would  be  revised  in 
those  sections  to  reflect  that  in  shared 
housing  the  unit  includes  both  private 
space  and  shared  common  space.  In 
S  813.102,  the  definitions  of  Gross  Rent 
and  Tenant  Rent  (as  well  as  of  Total 
Tenant  Payment  as  described  above) 
would  be  revised  to  reflect  the  treatment 
of  families  sharing  a  unit  reflecting  that 
utility  allowances  would  be  allocated  to 
sharing  families  based  on  the  number  of 
bedrooms  occupied. 

References  to  shared  housing  would 
be  added  to  SS  882.103(b).  882.118(a)(4). 
and  882.207. 

The  prohibition  against  assistance 
payments  for  owner-occupied  units  in 
SS  882.105  and  882.401  would  be 
modified  to  permit  assistance  on  behalf 
of  a  family  unrelated  to  the  owner 
sharing  the  unit  with  the  owner. 

Section  882.106,  limiting  the  amount  of 
rent  to  be  paid  for  an  assisted  unit 
would  be  reorganized  to  separate  the 
portions  applicable  to  Independent 
Group  Residences,  Congregate  Housing 
and  Shared  Housing  that  are  different 
from  the  rule  for  other  types  of  units. 
The  material  concerning  Shared  Housing 
is  new. 

Section  882.112.  Security  and  utility 
deposits,  would  be  revised  to  reflect  that 
a  deposit  may  be  collected  from  each 
family  and  that  reimbursement  from  the 
PHA  in  the  event  that  the  deposit  is 
insufficient  to  reimburse  the  owner  for 
an  amount  owed  under  the  lease  after 


departure  of  the  tenant  is  limited  to  two 
month's  Contract  Rent  for  the  vacating 
family. 

Cross  references  are  proposed  to  be 
changed  in  various  sections  to  reflect 
other  changes. 

II.  Clarification  of  Status  of  Live-In-Aide 

Existing  policy  would  be  embodied  in 
SS  813.106  and  913.106,  by  adding  a  new 
paragraph  (b)  to  indicate  that  the 
income  of  a  live-in  aide  who  is 
determined  to  be  necessary  to  the  care 
or  well-being  of  a  member  of  an  Elderly 
Family  (which  includes  any  family  with 
an  elderly,  disabled  or  handicapped 
head  of  household  or  spouse]  will  not  be 
included  in  the  Family's  income  so  long 
as  the  aide  is  not  related  to  or  obligated 
for  the  support  of  a  Family  member. 

The  presence  of  a  live-in  aide  would 
be  considered,  however,  in  determining 
the  unit  size  to  be  assigned  an  Elderly 
Family,  as  described  in  new  S  S  880.603a, 
861.603a  and  960.208. 

III.  Assignment  of  One-Bedroom  Units 

A  new  policy  is  stated  in  the  proposed 
new  SS  880.603b,  and  881.603b,  that 
would  limit  the  assignment  of  one- 
bedroom  units  in  projects  containing 
efficiency  units  to  one-person 
households  only  when  (1)  all  efficiencies 
are  occupied,  and  (2)  the  waiting  list 
contains  no  two-person  families,  and  (3) 
there  are  no  two  one-person  households 
anywhere  on  the  waiting  list  willing  to 
share  a  one-bedroom  unit.  Exceptions 
would  be  permitted  for  persons  with 
medical  justifications,  and  units 
designed  for  the  handicapped.  Similarly, 
in  S  960.208,  a  preference  in  assignment 
of  one-bedroom  units  is  to  be  given  two- 
person  families. 

A  one-person  family  admitted  initially 
after  the  effective  date  of  a  final  rule 
concluding  this  rolemaking,  to  a  one- 
bedroom  unit  because  no  efficiency  unit 
was  then  available,  shall,  when  an 
efficiency  unit  becomes  available  and 
there  is  a  need  for  a  one-bedroom  unit  to 
serve  a  two-person  household,  either 
agree  to  share  the  one-bedroom  unit 
with  another  eligible  family,  or  be 
required  to  move  to  the  efficiency  unit. 

IV.  Miscellaneous  Changes 

Paragraphs  (b)(2)  and  (b)(3)  of 
S  882.105  are  revised  to  remove  gender- 
specific  references  to  owners.  Pavagraph 
(a)  of  S  882.105  is  revised  to  remove 
discussion  of  the  method  of  paying  a 
utility  reimbursement  which  is  then 
moved  to  S  882.116(k). 

V.  Findings  and  Certifications 

Findings  of  No  Significant  Impact  with 
respect  to  the  environment  have  been 
made  in  accordance  with  HUD 


regulations  in  24  CFR  Part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Findings  of  No 
Significant  Impact  are  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  Office  of 
the  Rules  Docket  Clerk,  Room  10276.  451 
Sevendi  Street  SW..  Washington,  D.C. 
20410. 

This  rule  does  not  constitute  a  "major 
role"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
Febroary  17, 1981.  Analysis  of  the  role 
indicates  that  it  does  not  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions,  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b)  (die  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  diat  this  role  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  gives  more  flexibility  to  living 
arrangements  permitted  in  existing 
programs  and  more  economic  use  of 
assisted  housing  units,  but  imposes  no 
major  requirements  on  tenants,  housing 
owners  or  public  housing  agencies. 

This  rule  was  listed  under  the  Office 
of  Housing  as  item  number  82  in  the 
HUD  Semiannual  Agenda  of  Regulations 
published  on  October  22, 1984  (49  FR 
41684,  41708)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

The  Catalog  of  Domestic  Assistance 
Number  is  14.156,  Lower  Income 
Housing  Assistance  Program  (Public 
Housing  and  Section  8). 

List  of  Subjects 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Manufactured 
homes.  Rent  subsidies. 

24  CFR  Part  813 

Grant  programs — housing  and 
community  development  Rent 
subsidies.  Utilities. 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development  Rent 
subsidies.  Low  and  moderate  income 
housing,  New  Constroction. 
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24  CFR  Part  881 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Low  and  moderate  income 
housing.  Substantial  Rehabilitation. 

24  CFR  Part  913 

Public  housing. 
24  CFR  Part  960 

Public  housing. 

Accordingly.  24  CFR  ParU  882.  613. 
880.  881.  913  and  960  would  be  amended 
as  follows: 

PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  HOUSING 

1.  Section  882.102  wtraid  be  amended 
by  revising  the  definitions  of  Contract 
Rent  and  Unit  and  by  adding,  in 
alphabetical  order,  definitions  of  Private 
Space  and  Shared  Homing,  to  read  as 
follows: 


Contract  Rent.  The  rent  payable  to  the 
owner  under  the  Contract  with  the  PHA. 
indoding  both  the  portion  of  the  rent 
payable  by  the  Family  and  the 
assistance  payment  by  the  PHA.  In  the 
case  of  a  cooperative.  Contract  Rent 
means  charges  under  the  occupancy 
agreement  between  members  and  the 
cooperative.  In  the  case  of  Shared 
Housing.  Contract  Rent  means  the 
amount  of  the  total  rent  charged  by  the 
Owner  for  the  oait  attributable  to  the 
Family  assisted  onder  this  Part  (see 
§  882.106(e)^ 


Private  Space.  In  the  case  of  Shared 
Housing,  that  portion  of  the  dwelling 
unit  that  is  for  Sie  exclusive  use  of  the 
assisted  Family. 

•        •        •        •        • 

Shared  Housing.  Housing  consisting 
of  two  or  more  private  spaces  occupied 
by  two  or  more  Families,  and  common 
space  shared  by  the  families  (some  of 
whom  may  be  unassisted).  Shared 
housing  may  take  the  form  of  a  rental 
unit  or  an  owner-occupied  dwelling 
Glared  with  one  or  more  tenants 
unrelated  to  the  owner. 

Unit  For  all  housing  except  Shared 
Housing,  the  unit  is  the  residential  space 
available  for  the  private  use  of  a  Family 
(including  individuals  who  comprise  a 
Family  in  accordance  with  Part  812  of 
this  chapter),  such  as  an  apartment 
house,  or  Independent  Group  Residence, 
which  contains  a  living  room,  kitchen 
area,  bathroom(s)  and  bedroom(8). 
However,  a  congregate  housing  unit 


need  not  contain  a  kitchen  area  since 
central  dining  facilities  are  available 
within  the  building  or  housing  complex, 
and  a  0-bedroom  unit  may  have  a 
combined  living/bedroom  area.  For 
Shared  Housing,  the  unit  is  the 
residential  space  available  for  the  use  of 
a  Family,  which  includes  both  the 
Private  Space  and  the  shared  common 
space.  The  size  of  a  unit  is  based  on  the 
number  of  bedrooms  contained  in  the 
unit 

2.  Paragraph  (b)  of  $  882.103  would  be 
revised  to  read  as  follows: 

§882.103    "Flndars-Kespars"  policy. 

(b)  Neither  in  the  provision  of 
assistance  to  any  Family  in  finding  a 
unit  nor  by  any  other  action  shall  the 
PHA  directly  or  indirectly  reduce  the 
Family's  opportunity  to  choose  among 
the  available  units  in  the  housing 
market  The  provisions  of  this  section 
shall  apply  to  all  Certificate  holders, 
including  those  who  are  residing  in  or 
may  wish  to  reside  in  Congregate 
Housing.  Independent  Group 
Residences,  or  Shared  Housing. 


3.  Section  882.105  would  be  amended 
by  revising  paragraph  (a),  and 
paragraphs  (b)  (2)  and  (3)  to  read  as 
foUowr. 

§882.105    Housing  asaistanea  paynwnt*  to 


(a)  General  Housing  Assistance 
Payments  shall  be  paid  to  an  Owner  for 
the  unit  under  lease  by  an  eligible 
Family,  in  accordance  with  the  Contract 
Where  applicable,  the  Utility 
Reimbursement  will  be  paid  by  the  PHA 
to  the  Family  as  an  additional  Housing 
Assistance  Payment  No  Section  B 
assistance  may  be  paid  Tor  any  unit 
occupied  by  an  Owner,  except  on  behalf 
of  a  Family  unrelated  to  the  Owner 
occupying  a  unit  under  lease  in  Shared 
Housing.  Cooperatives  are  considered 
rental  housing  rather  than  Owner- 
occupied  housing  for  the  purpose  of  this 
limitation. 

(b)  *  •  • 

(2)  Tlie  Owner  shall  not  be  entitled  to 
any  payment  under  this  paragraph  (b) 
unless  the  Owner,  (i)  Immediately  upon 
learning  of  the  vacancy  or  prospective 
vacancy,  has  notified  the  PHA  of  if  (ii) 
has  taken  and  continues  to  take  all 
feasible  actions  to  fill  the  vacancy 
including,  but  not  limited  to:  contacting 
applicants  on  the  Owner's  waiting  list  if 
any.  requesting  the  PHA  and  other 
appropriate  sources  to  refer  eligible 
applicants  and  advertising  the 
availability  of  the  unit  and  (iii)  has  not 
rejected  any  eligible  applicant  except 
for  good  cause  acceptable  to  the  PHA. 


(3)  The  Owner  shall  not  be  entitled  to 
Housing  Assistance  Payments  with 
respect  to  vacant  units  under  this 
paragraph  (b)  to  the  extent  the  Owner  is 
entitled  to  payments  from  other  sources 
(for  example,  payments  or  losses  of 
rental  income  incurred  for  holding  units 
vacant  for  relocatees  under  Title  I  of  the 
HCD  Act  or  payments  under  §  882.112). 

4.  Section  882.106  would  be  amended 
by  revising  and  redesignating  paragraph 
(c)(4)  as  paragraph  (b)(4);  by 
redesignating  paragraphs  (c)(2)  and 
(c)(3)  as  paragraphs  (d)(1)  and  (d)(2). 
respectively:  by  adding  a  paragraph 
heading  for  paragraph  (d)  to  read 
"Independent  Group  Residences";  by 
redesignating  paragraph  (c)(1)  as 
paragraph  (c).  and  revising  the  heading 
of  paragraph  (c)  to  read  "Congregate 
Housing";  and  by  adding  a  new 
paragraph  (e),  to  read  as  follows: 

§882.108    Contract  rants. 


(b)  •  •  • 

(4)  For  Congregate  Housing  and 
Independent  Croup  Residences,  in 
determining  the  reasonableness  of  the 
rents,  consideration  shall  be  given  to  the 
presence  or  absence  of  common  rather 
than  private  cooking,  dining  and 
sanitary  facilities  and  the  provision  of 
special  amenities  or  of  maintenance  or 
management  services.  The  Contract 
Rent  shall  not  include  the  cost  of 
providing  supportive  services, 
housekeeping  or  laundry  services, 
furniture,  food,  or  serving  food. 
*        «        «        •        « 

(e)  Shared  Housing.  The  Cross  Rent 
for  the  entire  unit  is  subject  to  the  limits 
of  paragraphs  (a)  and  (b)  of  this  section 
based  on  the  total  number  of  bedrooms. 
The  Gross  Rent  for  the  portion  of  the 
unit  occupied  by  an  assisted  Family  is 
limited  to  the  lesser  of  (1)  the  FMR  for 
the  size  unit  for  which  it  qualifies;  or  (2) 
its  pro  rata  share  of  the  Gross  Rent  (or. 
in  the  case  of  an  Owner-occupied  unit 
the  pro  rata  amount  of  the  Gross  Rent 
computed  as  if  the  entire  unit  were 
rented),  based  on  the  number  of 
bedrooms  occupied  by  the  Family. 

§§88ZI02  and  882.805    (AmandMl] 

5.  In  the  definition  of  Resident 
Assistant  in  S  882.102.  the  reference  to 
"882.106(c)"  would  be  removed  and 
"882.106(d)"  substituted  in  its  place.  In 
S  882.805(a)  the  words,  "and  (d)"  would 
be  added  after  "882.106(c)". 

6.  Section  882.109  would  be  amended 
by  adding  a  aew  paragraph  (p),  to  read 
as  follows: 


an  amount  owed  under  the  lease  after 


made  in  accordance  with  HUD 


housing,  New  Construction. 
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S  882. 1 09    Housing  quaHty  standards. 

***** 

(p)  Shared  Housing — (1)  Performance 
Requirement.  The  unit  shall  satisfy 
paragraphs  (a)  through  (I).  In  addition, 
the  private  space  shall  also  satisfy 
paragraph  (c)(1).  Determination  of 
appropriate  unit  size  will  be  in 
accordance  with  PHA  standards  under 
§  882.209(b)(2).  A  living  room  that  is 
being  shared  shall  not  be  used  or 
counted  as  a  sleeping  room  for  purposes 
of  complying  with  §  882.109(c)(2).  Shared 
spaces  must  be  appropriate  for  shared 
use.  Bedrooms  may  not  be  shared  by 
members  of  different  families.  Both  the 
shared  spaces  and  the  private  space  in 
units  accommodating  physically 
handicapped  occupants  shall  be 
accessible  and  useable  by  the 
occupants. 

(2)  Acceptability  Criteria.  Spaces  that 
may  be  shared  are  living  room,  kitchen, 
dining  area.  bathroom(s],  and  any 
recreational  space.  The  Private  Space 
must  include  a  sufficient  number  of 
sleeping  room(s)  for  the  Family.  In  units 
occupied  by  physically  handicapped 
persons,  the  areas  used  by  the 
handicapped  occupant  shall  be 
sufficiently  accessible  to  permit 
independent  living. 

7.  Section  862.112,  paragraphs  (a)  and 
(d).  would  be  revised  to  read  as  follows: 

§882.112    Sacurtty  and  utiltty  deposits. 

(a)  If  at  the  time  of  initial  execution  of 
the  Lease  the  Owner  wishes  to  collect  a 
security  deposit  the  maximum  amount 
to  be  collected  from  each  Family  shall 
be  the  greater  of  one  month's  Total 
Tenant  Payment  or  $50.  However,  this 
amount  shall  not  exceed  the  maximum 
amount  allowable  under  State  or  local 
law.  For  units  leased  in  place,  security 
deposits  collected  before  the  execution 
of  a  Con U  act  that  are  in  excess  of  this 
maximum  amount  do  not  have  to  be 
refunded  until  the  Family  vacates  the 
unit  subject  to  the  lease  terms.  The 
Family  is  expected  to  pay  security 
deposits  and  utility  deposits  from  its 
resources  or  from  other  public  or  private 

sources. 

***** 

(d)  If  the  security  deposit  is  insufficent 
to  reimburse  the  Owner  for  the  unpaid 
Tenant  Rent  or  other  amount  that  the 
Family  owes  under  the  Lease,  or  if  the 
Owner  did  not  collect  a  security  deposit, 
the  Owner  may  claim  a  reimbursement 
from  the  PHA  calculated  as  follows:  (1) 
The  amount  owed  the  Owner — not  to 
exceed  two  month's  Contract  Rent  (in 
Shared  Housing,  two  month's  Contract 
Rent  for  the  vacating  Family);  (2)  minus 
the  greater  of  the  security  deposit 
actually  collected  or  the  amount  of 


security  deposit  the  Owner  could  have 
collected  under  the  program  (under 
paragraph  (a)  of  this  section).  Any 
reimbursement  under  this  section  must 
be  applied  first  toward  any  unpaid 
Tenant  Rent  due  under  the  Lease,  and 
then  to  any  other  amounts  owed.  No 
reimbursement  may  be  claimed  for 
unpaid  rent  for  the  period  after  the 
Family  vacates. 

8.  A  new  9  882.114  would  be  added,  to 
read  as  follows: 

§882.114    Shared  Housing. 

(a)  Voluntary  arrangement.  Holders  of 
Certificates  of  Family  Participation  may 
voluntarily  arrange  to  lease  a  Shared 
Housing  unit  provided  the  unit  satisfies 
the  applicable  Housing  Quality 
Standards  (5  882.109(p))  and  the  Owner 
agrees  to  lease  the  unit  on  this  basis. 
(See  definition  of  Shared  Housing  in 

S  882.102  and  description  of 
determination  of  total  Gross  Rent  and 
determination  of  Gross  Rent  for  each 
participating  Family  in  i  882.106(e].)  In 
such  an  arrangement  the  income  of 
each  assisted  Family  is  calculated 
separately. 

(b)  Leases.  The  PHA  shall  require  that 
the  lease  in  Shared  Housing  require  a 
tenant  to  notify  the  Owner  if  the  other 
sharing  Family  vacates  the  unit;  require 
the  Owner  to  notify  a  tenant  if  the  other 
sharing  family  terminates  its  lease;  and 
require  the  tenancy  of  one  sharing 
family  to  terminate  upon  60  days 
following  vacating  of  the  unit  by  the 
other  sharing  family  unless  a  substitute 
family  is  admitted  or  a  new  lease  is 
executed  for  the  remaining  Family.  The 
mA  may  require  additional  lease  terms 
to  deal  with  the  special  case  of  Shared 
Housing.  One  lease  and  Contract  will  be 
executed  for  each  assisted  Family 
occupying  a  unit  in  Shared  Housing.  One 
lease  and  Contract  will  be  executed 
where  two  or  mote  individuals  (elderly, 
handicapped,  or  disabled  persons)  share 
a  single  unit  as  one  Elderly  Family,  as 
defined  in  Part  812. 

(c)  Action  when  one  family  vacates 
the  unit.  (1)  The  remaining  tenant  must 
take  one  of  the  following  actions  within 
60  days  after  the  other  sharing  family 
vacates  the  unit: 

(i)  Accept  as  a  replacement  for  the 
vacated  Family  a  Family  of  appropriate 
size  on  the  PHA's  waiting  list  that  has 
indicated  a  willingness  to  share.  If  no 
Family  on  the  waiting  list  has  indicated 
a  willingness  to  share,  the  remaining 
Family  may  find  another  qualified 
Family  acceptable  to  the  Ovtmen 

(ii)  Move  to  a  smaller,  appropriate 
size  unit  available  in  projects  owned  by 
the  same  Owner  or  in  the  PHA's  public 
housing  projects; 


(iii)  Arrange  with  the  Owner  to 
remain  in  occupancy  without  another 
tenant  in  return  for  a  Contract  Rent  not 
exceeding  the  FMR  for  the  size  unit  for 
which  the  remaining  Family  qualifies; 

(iv)  Obtain  a  Certificate  in  accordance 
with  S  882.209(m)  and  move  to  another, 
appropriate  size  unit  or 

(v)  Move  to  another  unit  without 
assistance. 

(2)  The  Owner  and  PHA  have  the 
following  rights  and  obligations: 

(i)  The  Owner  and  PHA  must  ofi^er  the 
remaining  tenant  any  available 
appropriate  size  unit  In  the  Owner  or 
PHA's  control  and  provide  any  available 
information  about  eligible  families 
wiling  to  share  a  unit 

(ii)  The  Owner  may  receive  vacancy 
payments  under  {  882.105(b)  in  an 
amount  equal  to  80  percent  of  the 
Contract  Rent  for  the  vacating  Family  if 
the  Owner  complies  with  paragraph 
(c)(2)(i)  of  this  section  and  with 
paragraph  (b)  of  §  882.106. 

9.  Section  882.116(k)  would  be  revised 
to  read  as  follows: 

§882.116    Responsibilities  of  the  PHA. 

(k)  Payment  of  housing  assistance 
payments,  including  any  applicable 
Utility  Reimbursement  If  the  family  and 
the  utility  company  consent  the  PHA 
may  pay  the  Utility  Reimbursement 
jointly  to  the  Family  and  the  utility 
company  or  directly  to  the  utility 
company. 


§882.118    [Amended) 

10.  Section  882.118  would  be  ainended 
by  adding  after  the  words  "dwelling 
unit"  in  paragraph  (a)(4),  the  words  "(or. 
in  the  case  of  shared  Housing,  the 
portion  thereof)"- 

§882.207    [Amended] 

11.  The  parenthetical  statement  in  the 
introductory  paragraph  of  S  882.207 
would  be  amended  by  adding  after  the 
word  "families",  the  words  "and 
assistance  for  Shared  Housing  units". 

12.  Section  882.209  would  be  amended 
by  adding  a  new  paragraph  (c)(9)  and  by 
revising  paragraph  (b)(2).  to  read  as 
follows: 

§882.209    Selectlen  and  parHdpatiea 
***** 

(b)  Issuance  of  Certificate  of  Family 
Participation  and  Certificate  Holder's 
Packet.  *  *  • 

(2)  The  PHA  shall  enter  on  the 
Certificate  the  smallest  number  of 
bedrooms  consistent  with  standards 
established  by  the  PHA  for  determining 
the  number  of  bedrooms  for  Families  of 


area,  balhrooin{s]  and  bedrooin^s). 
However,  a  congregate  housing  unit 


u  «  UM««^««a«^    va    iiic    UAtli^    «atU   (Bill   IICID   IIUI 

reiected  any  eligible  applicant  except 
for  good  cause  acceptable  to  the  PHA. 


by  adding  a  aew  paragraph  (p).  to  read 
as  follows: 
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different  sizes  and  compositions.  The 
PHA's  standards  shall  provide  for  the 
minimum  commitment  of  housing 
assistance  payments  while  avoiding 
overcrowding  and  shall  be  consistent 
with  the  applicable  housing  quality 
standards  (see  S  682.109  (c),  (n).  and  (p)). 
The  PHA  shall  grant  exceptions  from  the 
standards  if  the  PHA  determines  the 
exceptions  are  justified  by  the 
relationship,  age.  sex,  health  or 
handicap  of  Family  members,  or  other 
individual  circumstances.  For  a  Family 
renting  a  unit  with  a  larger  or  smaller 
number  of  bedrooms  than  stated  on  the 
Certificate,  see  t  882.209(i). 
•        •        •        •        • 

(c)  Briefing  of  certificate  holders.  *  *  * 
(9)  The  PHA  must  inform  each  Family 
of  the  program  poHcy  permitting  shared 
Housing.  Upon  requests  by  a  Family,  the 
PHA  may  provide  assistance  in  finding 
Shared  Housing  or  in  finding  persons 
with  whom  a  unit  might  be  shared. 
13.  In  I  882.401,  paragraph  (c)(7) 
would  be  revised  to  read  as  follows: 

IM2.401    AppacaMtty.MopewMl 


(c)  Eligible  and  Ineligible 
Properties.  *  '  * 

(7)  No  Section  8  assistance  may  be 
paid  for  any  unit  occupied  by  an  Owner, 
except  for  a  Family  unrelated  to  the 
Owner  occupying  a  unit  under  lease  in 
Shared  Housing.  Cooperatives  are 
considered  rental  housing  rather  than 
Owner-occupied  housing  for  the  purpose 
of  this  limitations. 

•  •        •        *        • 

14.  A  new  paragraph  (dK3)  would  be 
added  to  1 882.514.  to  read  as  follows: 

IMUM    FMNlypwIMpMoa 

•  •         *         •         • 

(d)  Briefing  of  Families.  *  *  * 

(3)  The  PHA  must  inform  each  fomily 
of  the  program  policy  permitting  Shared 
Housing.  Upon  request  by  a  Family,  the 
PHA  may  provide  assistance  in  finding 
Shared  Housing  or  in  finding  persons 
with  whom  a  unit  might  be  shared. 

•  •        •        •        « 

15.  a  new  i  882.517  would  be  added, 
to  read  as  follows: 

IM2J17    Shared Heuaino. 

(a)  Voluntary  arrangement  Holders  of 
Certificates  of  Family  Participation  may 
voluntarily  arrange  to  lease  a  Shared 
Housing  unit,  provided  the  unit  satisfies 
the  applicable  Housing  Quality 
Standards  (5  8e2.109(p))  and  the  Owner 
agrees  to  lease  the  unit  on  this  basis. 
(See  definition  of  Shared  Housing  in 
{  882.102  and  description  of 
determination  of  total  Gross  Rent  and 
allocation  of  Cross  Rent  to  participating 


Families  in  S  882.102(e).)  In  such  an 
arrangement,  the  income  of  each 
assisted  Familiy  is  calculated 
separately. 

(b)  Leases.  The  PHA  shall  require  that 
the  lease  in  Shared  Housing  require  a 
tenant  to  notify  the  Owner  if  the  other 
sharing  Family  vacates  the  unit;  require 
the  Owner  to  notify  a  tenant  if  the  other 
sharing  Family  terminates  its  lease:  and 
require  the  tenancy  of  one  sharing 
Family  to  terminate  upon  70  days 
following  vacating  of  the  unit  by  the 
other  sharing  Family  unless  a  substitute 
family  is  admitted  or  a  new  lease  is 
executed  for  the  remaining  Family.  The 
PHA  may  require  additional  lease  terms 
to  deal  with  the  special  case  of  Shared 
Housing.  A  separate  lease  and  Contract 
will  be  executed  for  each  assisted 
Family  occupying  a  unit  in  Shared 
Housing.  One  lease  and  Contract  will  be 
executed  where  two  or  more  individuals 
(elderly,  handicapped  or  disabled 
persons)  share  a  single  unit  as  one 
Elderly  Family,  as  defined  in  Part  812. 

(c)  Unit  size.  In  referring  Families 
from  the  PHA  waiting  list  to  units  with 
three  or  more  bedrooms,  preference 
shall  be  given  by  the  PHA  to  large 
Families  over  two  or  more  small 
Families  wanting  to  share  a  unit 

(d)  Action  when  one  family  vacates 
the  unit  (1)  The  remaining  tenant  must 
take  one  of  the  following  actions  within 
60  days  after  the  other  sharing  family 
vacates  the  unit: 

(i)  Accept  as  a  replacement  for  the 
vacated  Family  a  Family  of  appropriate 
size  on  the  WM's  or  Owner's  waiting 
list  that  has  indicated  a  willingness  to 
share.  If  no  Family  on  the  waiting  lists 
has  indicated  a  willingness  to  share,  the 
remaining  Family  may  find  another 
qualified  Family  acceptable  to  the 
Owner, 

(ii)  Move  to  a  smaller,  appropriate 
size  unit  available  in  projects  owned  by 
the  same  Owner  or  in  the  PHA's  public 
housing  projects: 

(lii)  Arrange  with  the  Owner  to 
remain  in  occupancy  without  another 
tenant  In  return  for  a  Contract  Rent  not 
exceeding  the  FMR  for  the  size  unit  for 
which  the  remaining  Family  qualifies: 

(iv)  Obtain  a  Certificate  and  move  to 
another  unit:  or 

(v)  Move  to  another  unit  without 
assistance. 

(2)  The  Owner  and  PHA  have  the 
following  rights  and  obligations: 

(i)  The  Owner  and  PHA  must  offer  the 
remaining  tenant  any  available 
appropriate  size  unit  in  the  Owner's  or 
niA's  control  and  provide  any  available 
information  about  eligible  Families 
willing  to  share  a  unit. 

(ii)  The  Owner  may  receive  vacancy 
payments  under  {  882.411(b)  in  an 


amount  equal  to  80  percent  of  the 
Contract  Rent  for  the  vacating  Family  if 
the  Owner  complies  with  paragraph 
(d)(2)(i)  of  this  section  and  with 
paragraph  (b)  of  {  882.411. 

(ii)  The  PHA  must  issue  a  Certificate 
to  the  remaining  Family  if  it  has 
sufficient  ACC  authority. 

PART  813— DEFINITION  OF  INCOME. 
INCOME  UMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
AND  RELATED  PROGRAMS 

16.  Section  813.102  would  be  amended 
by  adding  a  definition  of  Shared 
Housing  and  by  revising  the  definitions 
of  Contract  Rent.  Cross  Rent.  Tenant 
Rent  and  Total  Tenant  Payment,  to  read 
as  follows: 

§813.102    DeflnMons. 

•  «         •         •         • 

Contract  Rent.  The  total  amount  of 
rent  specified  in  the  Housing  Assistance 
Payments  (HAP)  Contract  as  payable  by 
HUD  (or  the  PHA)  and  the  tenant  to  the 
Owner  (including  a  PHA)  for  an  assisted 
unit.  In  the  case  of  the  rental  of  only  a 
manufactured  home  space.  Contract 
Rent  is  the  total  rent  specified  in  the 
HAP  Contract  as  payable'by  HUD  (or 
the  PHA)  and  the  tenant  to  the  Owner 
for  rental  of  the  space,  including  fees  or 
charges  for  management  and 
maintenance  8er\-ices  with  respect  to  the 
space,  but  excluding  utility  charges  for 
the  manufactured  home.  In  the  case  of 
Shared  Mousing.  Contract  Rent  means 
the  pro  rata  portion  of  the  total  rent 
charged  by  the  owner  for  the  unit 
attributable  to  the  Family  assisted  under 
this  Part,  based  on  the  number  of 
bedrooms  occupied  by  the  assisted 
Family. 

•  •        ft        •        • 

Gross  RenL  The  total  monthly  housing 
cost  of  housing  an  eligible  Family,  which 
is  the  sum  of  the  Contract  Rent  and  any 
Utility  Allowance  for  the  assisted  unit. 
In  the  case  of  rental  of  only  a 
manufactured  home  space.  Gross  Rent 
also  includes  the  Family's  monthly 
payment  to  amortize  the  purchase  price 
of  the  manufactured  home.  In  the  case  of 
Shared  Housing.  Gross  Rent  means  the 
pro  rata  portion  of  the  total  rent  changed 
by  the  Owner  for  the  unit  and  the  pro 
rata  portion  of  any  applicable  utility 
Allowance.  (Based  on  the  number  of 
bedrooms  occupied  by  the  assisted 
Family),  which  is  subject  to  any  Fair 
Market  Rent  limitation  imposed  by 
individual  program  regulations. 


-*  #»  » — #  ■ 


the  greater  of  the  security  deposit 
actually  collected  or  the  amount  of 


the  same  Owner  or  in  the  PHA's  public 
housing  projects: 


established  by  the  PHA  for  determining 
the  number  of  bedrooms  for  Families  of 
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Shared  Housing.  Housing  consisting 
of  two  or  more  private  spaces  occupied 
separately  by  two  or  more  families  and 
Common  space  shared  by  the  families. 
Shared  housing  may  take  the  form  of  a 
rental  unit  or  an  owner*occupied 
dwelling  shared  with  one  or  more 
assisted  tenants  unrelated  to  the  owner. 

Tenant  Rent.  The  amount  payable 
monthly  by  the  Family  as  rent  to  the 
Owner  (including  a  PHA).  Where  all 
utilities  (except  telephone)  and  other 
essential  housing  services  are  supplied 
by  the  Owner,  Tenant  Rent  equals  Total 
Tenant  Payment.  Where  some  or  all 
utilities  (except  telephone)  and  other 
essential  housing  services  are  not 
supplied  by  the  Owner  and  the  cost 
thereof  is  not  included  in  the  amount 
paid  as  rent  to  the  Owner,  Tenant  Rent 
equals  Total  Tenant  Payment  less  the 
Utility  Allowance.  In  the  case  of  a 
Family  renting  only  a  manufactured 
home  space.  Tenant  Rent  equals  the 
space  rental  minus  the  Housing 
Assistance  Payment,  as  defined  in  the 
applicable  program  regulation.  In  the 
case  of  Shared  Housing,  the  amount  of 
Utility  Allowance  that  is  subtracted 
from  Total  Tenant  Payment  to  determine 
Tenant  Rent  is  the  eligible  Family's  pro 
rata  share  (based  on  the  total  number  of 
bedrooms  occupied  by  the  assisted 
Family)  of  the  Utility  Allowance  for  the 
entire  unit. 

Total  Tenant  Payment  The  protion  of 
the  Gross  Rent  payable  by  an  eligible 
Family  participating  in  a  program 
covered  by  this  Part,  determined  in 
accordance  with  §  813.107.  In  the  case  of 
Shared  Housing,  each  Family  sharing  a 
unit  has  its  Total  Tenant  Payment 
calculated  separately,  based  on  its  own 
Monthly  adjusted  income. 

•  *        *        *        * 

17.  Section  813.106  would  be  amended 
by  removing  the  reference  in  paragraph 
(a)  to  paragraphs  (c)  and  (d)  and 
substituting  in  its  place  a  reference  to 
paragraphs  (d)  and  (e),  respectively;  by 
removing  the  references  in  paragraph  (b) 
to  paragraph  (b)  and  (c)  and  substituting 
in  there  place  references  to  paragraphs 
(c)  and  (d),  respectively;  by 
redesignating  paragraphs  (b).  (c),  (d)  and 
(e)  as  pdiagraphs  (c),  (d),  (c),  and  (f); 
and  by  adding  a  new  paragraph  (b).  to 
read  as  follows: 

§813.106    Annual  income. 

*  «        *        •        * 

(b)  In  the  case  of  an  Elderly  Family,  if 
a  person  determined  to  be  essential  to 
the  care  or  well-being  of  a  Family 
member  resides  with  the  family,  the 
income  of  this  live-in  aide  will  not  be 
included  in  the  Farr.ily's  income  so  long 
as  the  aide  is  not  related  to  or  obligated 
for  the  support  of  a  family  rnember.  Fn 


the  case  of  Shared  Housing,  the  income' 
of  each  Family  shall  be  determined 
separately. 


PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

18.  Section  880.101(a)(3)  would  be 
amended  to  read  as  follows: 

§8«ai01    GeneraL 

(a)  •  •  • 

(3)  This  part  does  not  apply  to 
projects  developed  under  other  Section  8 
program  regulations,  including  Parts  881, 
882,  883,  and  885,  except  that  sections 
880.e03b  and  880.613  do  apply  to 
projects  developed  under  Part  885,  and 
except  to  the  extent  otherwise  stated  in 
those  parts. 

*  *        ♦        *      ■  « 

19.  Section  880.201  would  be  amended 
by  adding,  in  alphabetical  order, 
definitions  of  Private  Space,  Shared 
Housing,  and  Unit;  and  by  revising  the 
definition  of  Contract  Rent,  to  read  as 
follows: 

§880.201    Definitions. 
«         *         •         «         • 

Contract  Rent.  The  rent  payable  by 
HUD  and  the  tenant  to  the  Owner  under 
the  Contract  with  HUD  for  an  assisted 
unit.  In  the  case  of  the  rental  of  only  a 
manufactured  home  space.  Contract  rent 
is  the  total  rent  specified  in  the  Contract 
as  payable  by  HUD  and  the  tenant  to 
the  Owner  for  rental  of  the  space, 
including  fees  or  charges  for 
management  and  maintenance  services 
with  respect  to  the  space,  but  excluding 
utility  charges  for  the  manufactured 
home.  In  the  case  of  Shared  Housing. 
Contract  Rent  means  the  pro  rata 
portion  of  the  total  rent  charged  by  the 
Owner  for  the  unit  (which  is  subject  to 
the  Contract  Rent  limits  in  §880.204) 
attribi.iable  to  the  Family  under  this 
part,  based  on  the  number  of  bedrooms 
occupied  by  the  Family. 

*  *  •  4  * 

Private  Space.  In  the  case  of  Shared 
Housing,  that  portion  of  the  dwelling 
unit  that  is  for  the  exclusive  use  of  the 

assisted  Family.  \ 

*  «         •        •        « 

Shared  Housing.  Housing  consisting 
of  two  or  more  private  spaces  occupied 
separately  by  two  or  more  families  and 
common  space  shared  by  the  families. 

***** 

Unit  For  all  housing  except  Shared 
Housing,  the  unit  is  the  residential  space 
available  for  the  private  use  of  a  Family 
(including  individuals  who  comprise  a 
Family  in  accordance  with  Part  812  of 


this  chapter).  For  Shared  Housing,  the 
unit  is  the  residential  space  available  for 
the  use  of  a  Family,  which  includes  both 
the  Private  Space  and  shared  common 
sp^ce. 

20.  Action  88ae03{b)  would  be 
amended  by  redeei^ating  paragraphs 
(2),  (3),  and  (4)  as  paragraphs  (3),  (4). 
and  (5)  respectively,  and  by  adding  a 
new  paragraph  (2),  to  read  as  follows: 

§  880.603    Selection  and  admission  of 
assisted  tenants. 

***** 

(b)  *  *  • 

(2)  The  Owner  may  permit  two  or 
more  Families  (or  Single  Persons 
authorized  to  be  admitted  in  accordance 
with  Part  812  of  this  chapter)  who 
indicate  a  desire  to  share  a  unit  to  do  so. 
in  accordance  with  provisions  for 
Shared  Housing  in  this  Part  (see.  e.g., 
§880.613).  The  Owner  may  assist 
applicants  who  indicate  an  interest  in 
Shared  Housing  to  locate  others  with  a 
similar  interest. 
*        «        •        *        • 

21.  A  new  §880.603b  would  be  added, 
to  read  as  follows: 

§8806036    Type  and  size  of  unit 

(a)  The  Owner  shall  assign  the  type 
and  size  of  unit  based  on  the  number  of 
persons  in  the  household  and  the 
relationship  and  sex  of  those  persons 
and  any  special  needs  of  the  Family, 
such  as  whether  the  occupants  are 
elderly,  handicapped,  or  require  the 
assistance  of  a  live-in  aide.  Every 
Family  member,  regardless  of  age,  shall 
be  counted  as  a  person.  In  selecting  unit 
size,  the  Owner  must  balance  the  need 
to  avoid  overcrowding  with  the 
objectives  of  maximizing  use  of  space 
and  avoiding  unnecesssary  subsidy 
costs. 

(b)  After  (insert  effective  date  of  this 
rule),  in  projects  containing  efficiency 
units,  a  one-bedroom  unit  shall  not  be 
rented  to  a  single-person  Family  unless 
all  efficiencies  are  occupied  and  no  two- 
person  Families  or  two  one-person 
Families  willing  to  share  a  one-bedroom 
unit  are  on  the  waiting  list.  However, 
this  policy  will  not  apply  to  individuals 
with  medical  justifications,  including  a 
handicap  or  disability  requiifhg 
additional  space;  or  to  one-bedroom 
units  designed  to  be  accessible  to 
handicapped  persons  if  no  two-person 
Families  with  handicapped  members 
requiring  accessibility  features  are  on 
the  waiting  list.  When  an  efficiency  unit 
becomes  available  in  the  project  and 
there  is  a  need  for  a  one-bedroom  unit  to 
serve  a  two-person  household,  a  one- 
person  Family  admitted  initially  oil  or 
after  (insert  efTective  date  of  this  rule)  to 


allocation  of  Cross  Rent  to  participating       payments  under  |  882.411(b)  in  an 
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a  one-bedroom  unit  beeause  e^iciences 
were  not  available  will  be  required 
either  to  move  to  an  efTiciency  unit  or  to 
agree  to  share  the  unit  with  another 
el^ble  one-person  Family  interested  in 
sharing.  The  other  eligible  one-person 
Family  interested  in  sharing  should  be 
selected  first  from  the  waiting  list,  and  if 
there  are  none  on  the  waiting  list,  then 
from  any  other  source. 

22.  Section  880.606  would  be  amended 
by  adding  new  paragraphs  (c)  and  (d).  to 
read  as  follows: 

9  M0.606    L*as«  requirwnents. 

***** 

(c)  Parties  to  lease.  One  lease  will  be 
executed  where  two  or  more  individuals 
share  a  unit  as  one  Elderly  Family,  as 
defined  in  Part  B12.  A  separate  lease 
will  be  executed  for  each  Family 
occupying  a  unit  in  Shared  Housing. 

(d)  Shared  Housing  lease.  The  lease  in 
Shared  Housing  must  (1)  require  a 
tenant  to  notify  the  Owner  if  the  other 
sharing  family  vacates  the  unit:  (2) 
require  the  Owner  to  notify  a  tenant  if 
the  other  sharing  family  terminates  its 
lease;  and  (3)  require  the  tenancy  of  one 
sharing  family  to  terminate  upon  60  days 
following  vacating  of  the  unit  by  the 
other  sharing  family  unless  a  substitute 
family  is  admitted. 

23.  A  new  $  880.613  would  be  added, 
to  read  as  follows: 

fisaaeia    Sltarvd  Housing. 

(a)  Voluntary  arrangement.  Any 
Family  of  Single  Person  eligible  for 
admission  in  accordance  with  Parts  812 
and  813  of  this  chapter  may  choose  to 
share  a  unit  that  qualiHes  as  Shared  ° 
Housing  with  one  or  more  other  such 
Family  or  Single  Person,  if  the  Owner 
agrees  to  such  an  arrangement. 

(b)  Shared  Housing  standards.  The 
dwelling  unit  shall  afford  the  Family 
adequate  space  and  security.  The 
Private  Space  must  include  a  sufficient 
number  of  bedrooms  for  the  Family, 
except  that  a  one-bedroom  unit  may  be 
shared  by  two  single-person  Families.  In 
units  occupied  by  physically 
handicapped  persons,  the  areas  used  by 
the  handicapped  occupant  shall  be 
sufficiently  accessible  to  permit 
independent  living. 

(c)  Unit  size.  In  allocating  the  use  of 
units  with  three  or  more  bedrooms,  the 
Owner  shall  give  preference  to  large 
Families  over  two  or  more  smaller 
Families  wanting  to  share. 

(d)  Action  when  one  family  vacates 
the  uit.  (1)  The  remaining  tenant  must 
take  one  of  the  following  actions  within 
60  days  after  the  other  sharing  family 
vacates  the  unit: 


(i)  Accept  as  a  replacement  for  the 
vacated  Family  a  Family  of  appropriate 
size  on  the  Owner's  waiting  list  that  has 
indicated  ia  willingness  to  share.  If  no 
Family  on  the  waiting  list  has  indicated 
a  willingness  to  share,  the  remaining 
Family  may  fmd  another  qualified 
Family  acceptable  to  the  Owner 

(ii)  Move  to  a  smaller,  appropriate 
size  unit  available  in  projects  owned  by 
the  same  Owner; 

(iii)  Arrange  with  the  Owner  to 
remain  in  occupancy  without  another 
tenant  in  return  for  a  Contract  Rent  not 
exceeding  the  FMR  for  the  size  unit  for 
which  the  remaining  Family  qualifies; 

(iv)  Obtain  a  Section  8  Certificate,  if 
available,  from  the  local  PHA  and  move 
to  another  unit; 

(v)  Move  to  another  unit  without 
assistance. 

(2)  The  Owner  has  the  following  rights 
and  obligations: 

(i)  The  Owner  must  offer  the 
remaining  tenant  any  available 
appropriate  size  unit  in  the  Owner's 
control  and  provide  any  available 
information  about  eligible  Families 
willing  to  share  a  unit. 

(ii)  The  Owner  may  receive  vacancy 
payments  under  §  880.611(c)  in  an 
amount  equal  to  80  percent  of  the 
Contract  Rent  for  the  vacating  Family  if 
the  Owner  complies  with  paragraph 
(d)(2)(i)  of  this  section  and  with 
paragraph  (c)  of  S  880.611. 

PART  881->SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

24.  Section  881.102(a)(3)  would  be 
revised  to  read  as  follows: 

9881.101    GM)«raL 

(a)  *  *  * 

(3)  This  part  does  not  apply  to 
projects  developed  under  other  Section  8 
program  regulations  including  Parts  880. 
882.  883  and  885.  except  that  S§  881.603b 
and  881.613  do  apply  to  projects 
developed  under  Part  685,  and  except  to 
the  extent  otherwise  stated  in  those 
parts. 

•        *        •        •        * 

25.  Section  881.201  would  be  amended 
by  adding,  in  alphabetical  order, 
definitions  of  Private  Space,  Shared 
Housing,  and  Unit;  and  by  revising  the 
defmition  of  Contract  Rent,  to  read  as 
follows: 

9  M1.201    Definitions. 

***** 

Contract  Rent.  The  rent  payable  by 
HUD  and  the  tenant  to  the  Owner  under 
the  Contract  with  HUD  for  an  assisted 
unit.  In  the  case  of  the  rental  of  only  a 
manufactured  home  space.  Contract  rent 


is  the  total  rent  specified  in  the  Contract 
as  payable  by  HUD  and  the  tenant  to 
the  Owner  for  rental  of  the  space, 
including  fees  or  charges  for 
management  and  maintenance  services 
with  respect  to  the  space,  but  excluding 
utility  charges  for  the  manufactured 
home.  In  the  case  of  Shared  Housing. 
Contract  Rent  means  Ihe  pro  rata 
portion  of  the  total  rent  charged  by  the 
Owner  for  the  unit  (which  is  subject  to 
the  Contract  Rent  limits  in  S  881.204) 
attributable  to  the  Family  under  this 
Part,  based  on  the  number  of  bedrooms 
occupied  by  the  Family. 

***** 

Private  Space.  In  the  case  of  Shared 
Housing,  that  portion''of  the  dwelling 
unit  that  is  for  the  exclusive  use  of  the 
assisted  Family. 

•  •        •         •         ♦ 

Shared  Housing.  Housing  consisting 
of  two  or  more  private  spaces  occupied 
separately  by  two  or  more  families  and 
common  space  shared  by  the  families. 

*  •         •         *         • 

Unit.  For  all  housing  except  Shared 
Housing,  the  unit  is  the  residential  space 
for  the  private  use  of  a  Family  (including 
individuals  who  comprise  a  Family  in 
accordance  with  Part  812  of  this 
chapter).  For  Shared  Housing,  the  unit  is 
the  residential  space  available  for  the 
use  of  a  Family,  which  includes  both  the 
Private  Space  and  the  shared  common 
space. 

26.  Section  881.603(b)  would  be 
amended  by  redesignating  paragraphs 
(2).  (3)  and  (4)  as  paragraphs  (3).  (4)  and 
(5).  respectively,  and  by  adding  a  new 
paragraph  (2).  to  read  as  follows: 

§  88 1 .603    S«iection  and  admission  of 
assisted  tenants. 

***** 

(b)  *  •  • 

(2)  The  Owner  may  permit  two  or 
more  Families  (or  Single  Persons 
authorized  to  be  admitted  in  accordance 
with  Part  812  of  this  chapter)  who 
indicate  a  desire  to  share  a  unit  to  do  so. 
in  accordance  with  provisions  for 
Shared  Housing  in  this  Part  (see,  e.g., 
S  881.613).  The  Owner  may  assist 
applicants  who  indicate  an  interest  in 
Shared  Housing  to  locate  others  with  a 
similar  interest. 
•        *        «        •        • 

27.  A  new  §  881.603b  would  be  added, 
to  read  as  follows: 

§881.6036    Type  and  size  Of  unit 

(a)  The  Owner  shall  assign  the  type 
and  size  of  unit  based  on  the  number  of 
persons  in  the  household  and  the 
relationship  and  sex  of  those  persons 
and  any  special  needs  of  the  Family, 
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such  as  whether  the  occupants  are 
elderly,  handicapped  or  require  the 
assistance  of  a  live-in  aide.  Every 
Family  member,  regardless  of  age.  shall 
be  counted  as  a  person.  In  selecting  unit 
size,  the  Owner  must  balance  the  need 
to  avoid  overcrowding  with  the 
objectives  of  maximizing  use  of  space 
and  avoiding  unnecessary  subsidy  costs. 

(b)  After  (insert  effective  date  of  this 
rule),  in  projects  containing  efficiency 
units,  a  one-bedroom  unit  shall  not  be 
rented  to  a  single-person  household 
unless  all  efficiencies  are  occupied  and 
no  two-person  families  or  two  one- 
person  families  willing  to  share  a  one- 
bedroom  unit  are  on  the  waiting  list. 
However,  this  policy  will  not  apply  to 
individuals  with  medical  justifications, 
including  a  handicap  or  disability 
requiring  additional  space;  or  to  one- 
bedroom  units  designed  to  be  accessible 
to  handicapped  persons  if  no  two- 
person  families  with  handicapped 
members  requiring  accessibility  features 
are  on  the  waiting  list.  When  an 
efficiency  unit  becomes  available  in  the 
project  and  there  is  a  need  for  a  one- 
bedroom  unit  to  serve  a  two-person 
household,  a  one-person  Family 
admitted  initially  on  or  after  (insert 
effective  date  of  this  rule)  to  a  one- 
bedroom  unit  because  efficiencies  were 
not  available  will  be  required  either  to 
move  to  an  efficiency  unit  or  to  agree  to 
share  the  unit  with  another  eligible  one- 
person  Family  interested  in  sharing.  The 
other  eligible  one-person  Family 
interested  in  sharing  should  be  selected 
first  from  the  waiting  list,  and  if  there 
are  none  on  the  waiting  list,  then  from 
any  other  source. 

28.  Section  881.606  would  be 
amended  by  adding  new  paragraphs  (c) 
and  (d)  to  read  as  follows: 

§  88 1 .606    Lease  requirements. 

***** 

(c)  Parties  to  lease.  One  lease  will  be 
executed  where  two  or  more  individuals 
share  a  unit  as  one  Elderly  Family,  as 
defined  in  Part  812.  A  separate  lease 
will  be  executed  for  each  Family 
occupying  a  unit  in  Shared  Housing. 

(d)  Shared  Housing  lease.  The  lease  in 
Shared  Housing  must  (1)  require  a 
tenant  to  notify  the  Owner  if  the  other 
sharing  family  vacates  the  unit;  (2) 
require  the  Owner  to  notify  a  tenant  if 
the  other  sharing  family  terminates  its 
lease;  and  (3)  require  the  tenancy  of  one 
sharing  family  to  terminate  upon  60  days 
following  vacating  of  the  unit  by  the 
other  sharing  family  unless  a  substitute 
family  is  admitted. 

29.  A  new  S  881.613  would  be  added, 
to  read  as  follows: 


§881.613    Shared  Housing. 

(a)  Voluntary  arrangement.  Any 
Family  or  Single  Person  eligible  for 
admission  in  accordance  with  Parts  812 
and  813  of  this  chapter  may  choose  to 
share  a  unit  that  qualifies  as  Shared 
Housing  with  one  or  more  other  such 
Family  or  Single  Person,  if  the  Owner 
agrees  to  such  an  arrangement. 

(b)  Shared  Housing  standards.  The 
dwelling  unit  shall  afford  the  Family 
adequate  space  and  security.  The 
Private  Space  must  include  a  sufficient 
number  of  bedrooms  for  the  Family, 
except  that  a  one-bedroom  unit  may  be 
shared  by  two  single-person  Families.  In 
units  occupied  by  physically 
handicapped  persons,  the  areas  used  by 
the  handicapped  occupant  shall  be 
sufficiently  accessible  to  permit 
independent  living. 

(c)  Unit  size.  In  allocating  the  use  of 
units  with  three  or  more  bedrooms,  the 
Owner  shall  give  preference  to  large 
Families  over  two  or  more  smaller 
Families  wanting  to  share  a  unit. 

(d)  Action  when  one  family  vacates 
the  unit.  (1)  The  remaining  tenant  must 
take  one  of  the  following  actions  within 
60  days  after  the  other  sharing  family 
vacates  the  unit: 

(i)  Accept  as  a  replacement  for  the 
vacated  Family  a  Family  of  appropriate 
size  on  the  Owner's  wailing  list  that  has 
indicated  a  willingness  to  share.  If  no 
Family  on  the  waiting  list  has  indicated 
a  willingness  to  share,  the  remaining 
Family  may  find  another  qualified 
Family  acceptable  to  the  Owner; 

(ii)  Move  to  a  smaller,  appropriate 
size  unit  available  in  projects  owned  by 
the  same  Ownen  ■ 

(iii)  Arrange  with  the  Owner  to 
remain  in  occupancy  without  another 
tenant  in  return  for  a  Contract  Rent  not 
exceeding  the  FMR  fur  the  size  unit  for 
which  the  remaining  Family  qualifies; 

(iv)  Obtain  a  Section  8  Certificate,  if 
available,  from  the  local  PHA  and  move 
to  another  unit; 

(v)  Move  to  another  unit  without 
assistance. 

(2)  The  Owner  has  the  following  rights 
and  obligations: 

(i)  The  Owner  must  offer  the 
remaining  tenant  any  available  approp- 
riate size  unit  in  the  Owner's  control 
and  provide  any  available  information 
about  eligible  Families  willing  to  .share  a 
unit; 

(ii)  The  Owner  may  receive  vacancy 
payments  under  §  881.611(c)  in  an 
amount  equal  to  80  percent  of  the 
Contract  Rent  for  the  vacating  Family  if 
the  Owner  complies  with  paragraph 
(d)(2)(i)  of  this  section  and  with 
paragraph  (c)  of  §  881.611. 


PART  913— DEFINITION  OF  INCOME, 
INCOME  LIMITS.  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBLIC  HOUSING  AND 
INDIAN  HOUSING  PROGRAMS 

30.  Section  913.102  would  be  amended 
by  adding,  in  alphabetical  order,  a 
definition  of  Shared  Housing,  to  read  as 
follows: 

§913.102    Definitions. 

***** 

Shared  Housing.  Housing  in  which 
two  or  more  Single  Persons  or  Families, 
eligible  for  admission  in  accordance 
with  Part  912  and  this  Part,  share  a 
dwelling  unit,  each  having  some  private 
space  and  sharing  other  common  space. 
***** 

31.  Section  913.106  would  be  amended 
by  redesignating  paragraphs  (b).  (c).  (d) 
and  (e)  as  paragraphs  (c),  (d).  (e)  and  (f); 
by  removing  the  reference  In  paragraph 
(a)  to  paragraphs  (c)  and  (d)  and 
substituting  in  its  place  a  reference  to 
paragraphs  (d)  and  (e).  respectively;  and 
by  adding  a  new  paragraph  (b),  to  read 
as  follows: 

9  913.106    Annual  income. 


(b)  In  the  case  of  an  Elderly  Family,  If 
a  person  determined  by  the  PHA  to  be 
essential  to  the  care  or  well-being  of  a 
Family  member  resides  with  the  Family, 
the  income  of  this  live-in  aide  will  not 
be  included  in  the  Family's  income  so 
long  as  the  aide  is  not  related  to  or 
obligated  for  the  support  of  a  Family 
member.  In  the  case  of  Shared  Housing, 
the  income  of  each  Family  shall  be 
determined  separately. 


PART  960— ADMISSION  TO.  AND 
OCCUPANCY  OF.  PUBLIC  HOUSING 

32.  A  new  section  960.205a  would  be 
added,  to  read  as  follows; 

9960.205a    Sftsred  housing. 

(a)  Voluntary  arrangement.  The  PHA 
may  permit  a  Family  or  Single  Person 
eligible  for  admission  in  accordance 
with  Parts  912  and  913  and  this  part  to 
share  a  unit  that  qualifies  as  Shared 
Housing  with  one  or  more  other  such 
Families  or  Single  Persons,  provided  the 
prospective  tenants  agree  to  such  an 
arrangement.  Upon  request  by  a  Family, 
the  PHA  may  provide  assistance  in 
finding  persons  with  whom  a  unit  might 
be  shared. 

(b)  Shared  housing  standards.  The 
dwelling  unit  shall  afford  the  Family 
adequate  space  and  security.  Bedrooms 
may  not  be  shared  by  members  of 
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different  families,  except  in  the  case  of 
two  single-person  Families  sharing  a 
oae-bedroom  unit  In  units  occupied  by 
physically  handicapped  persons,  the 
areas  used  by  the  handicapped  occupant 
shall  be  sufTiciently  accessible  to  permit 
■•dependent  Uving. 

(c)  Unit  size,  in  allocating  the  use  of 
units  with  three  or  more  bedrooms,  the 
PHA  shall  give  preference  to  large 
Families  over  smaller  Families  wanting 
to  share  a  unit. 

(d)  Leases.  One  lease  will  be  executed 
where  two  or  more  individuals  share  a 
unit  as  one  Elderly  Family,  as  defined  in 
Part  912.  A  separate  lease  will  be 
executed  for  each  Family  occupying  a 
unit  in  Shared  Housing. 

33.  A  new  S  960.208  would  be  added. 
to  read  as  follows: 


{9MJM   Type snd sizs ol unit. 

(a)  In  the  Jeasing  of  the  following 
types  of  urdts,  the  PHA  shall  extend  a 
preference  to  the  type  of  household 
indicated: 

(1)  Units  in  projects  constructed  or 
rehabilitated  for  use  by  the  elderly — 
Elderly  Families. 


(2)  Units  in  proiects  constructed  or 
rehabilitated  to  provide  accessible 
housing — Families  with  physically 
handicapped  members  who  would 
benefit  from  the  accessibility  features 
provided. 

(3)  One  bedroom  units  in  projects  that 
contain  efficiency  units — two-person 
households  (including  two  one-person 
families  willing  to  share).  However,  this 
policy  will  not  apply  to  individuals  with 
medical  justification,  including  a 
handicap  or  disability  requiring 
additional  space:  or  to  one-bedroom 
units  designed  to  be  accessible  to 
handicapped  persons  if  no  two-person 
households  with  handicapped  persons 
are  on  the  waiting  list.  When  an 
e^iciency  unit  becomes  available  in  the 
project  and  there  is  a  need  for  a  one- 
bedroom  unit  to  serve  a  two-person 
household,  a  one-person  Family 
assigned  to  a  one-bedroom  unit  on  or 
after  (insert  effective  date  of  this  rule) 
will  be  required  either  to  move  to  an 
efficiency  unit  or  to  agree  to  share  a  unit 
with  another  eligible  one-person  Family. 

(b)  In  determining  the  appropriate  size 
unit  for  an  Elderly  Family,  the  presence 


of  a  person  determined  by  the  Pi-IA  to 
be  necessary  for  the  care  or  well-being 
of  an  Elderly,  Disabled  or  Handicapped 
member  of  the  Family  will  be 
considered. 

(c)  The  PHA  shall  have  a  transfer 
policy  to  cover  the  problem  that  arises 
when  a  Family  becomes  overcrowded  or 
overhoused  because  of  changes  in 
Family  size  or  composition  or  because 
one  Family  in  a  shared  housing 
arrangement  (see  §  960.20Sa)  vacates  (he 
unit.  In  a  shared  housing  arrangement, 
replacement  of  the  departed  Family  may 
be  preferable  to  a  transfer  of  the 
remaining  Family. 

Authority:  Sec.  211,  Housing  and  Urban- 
Hural  Recovery  Act  of  1983.  Pub.  L.  98-181: 
sec.  8,  tJnited  States  Hcmsing  Act  of  1937,  42 
U.S.C.  I437f:  sec.  3,  United  Stales  Hoiwing 
Act  of  1937,  42  US.C.  1437c  see.  7{d|, 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3S35(d). 

Dated:  November  20, 1984. 
lohn  |.  Knapp. 

Acting  Secretary. 

li'D  l)oc  S4-31M1  m«l  12-e-M:  a:«S  Mnl 
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Environmental 
Protection  Agency 

40  CFR  Parts  51  and  52 
Air  Quality  Implementation  Plans; 
Requirements  for  Preparation,  Adoption, 
and  Submittal;  Approval  and 
Promulgation;  Proposed  Rulemaking 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 
IAH-Fm.-2S96-1,  Dock*!  No.  A-tO-46) 

Requirements  for  Preparation, 
Adoption,  and  SutMnittal  of 
Implementation  Plans 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 


:  EPA  here  proposes 
amendments  to  its  regulations 
concerning  the  construction  of  new 
stationary  sources  of  air  pollution  and 
modifications  to  existing  sources  which 
appear  at  40  CFR  51.24  and  52.21.  The 
amendments  relate  to  the  air  quality 
models  used  to  assess  impact  and 
estimate  ambient  concentrations.  EPA  is 
proposing  to  review  its  "Guideline  on 
Air  Quality  Models"  (EPA-450/2-7ft- 
027,  U.S.  Environmental  Protection 
Agency, Office  of  Air  Quality  Planning 
and  Standards  Research.  Triangle  Parle. 
N.C  27711.  April  1978),  and  to  substitute 
by  reference  the  revised  guideline  for 
the  April  1978  version.  The  purpose  of 
the  revision  is  to  update  the  guidance 
because  substantial  new  knowledge 
concerning  modeling  analyses  has 
developed  since  the  original  guidance 
was  issued.  The  revised  guidance  should 
improve  the  technical  basis  for  the 
impact  assessment  of  air  poliation 
sources. 

DATES:  The  period  for  initial  comment 
on  the  proposed  amendments  closes  on 
April  1. 1985.  A  public  hearing  on  the 
proposed  amendments  will  be  held 
January  29,  30.  and  31. 1985.  (Tuesday. 
Wednesday,  and  Thursday)  from  9«) 
a.m.  to  Sin  pja.  on  fanuary  29  and  30: 
9:00  a.m.  to  noon  on  January  31.  EPA 
will  hold  the  public  docket  for  this 
rulemakinf  open  for  30  days  after  the 
close  of  the  initial  comment  period  for 
the  submission  of  written  rebuttal  and 
supplementary  information. 
AOONESSES:  Comments.  Written 
comments  should  be  submitted  (in 
duplicate  if  possible)  to:  Central  Docket 
Section  (LE-131).  Environmental 
Protection  Agency.  401  M  Street.  SW. 
Washington.  DC  20460.  Attention: 
Docket  No.  A-80-^. 

Copies  of  the  draft  revised  guideline 
may  be  obtained  by  writing  or  calling 
Joseph  A.  Tikvart  Souree  Receptor 
Analysis  Branch.  MD-14.  U.S. 
Eavironmraital  Protection  Agency. 
Research  Triangle  Park.  NC  27711. 
phone  (919)  541-5561. 

Public  Hearing:  Thomas  Jefferson 
Auditorium.  South  Agriculture  Building. 


14th  Street  and  Independence  Avenue, 
SW..  Washington.  D.C. 

Docket-  EPA  has  established  a  docket 
for  this  rulemaking.  Docket  A-80-46i,  in 
accordance  with  section  307(d)  of  the 
Qean  Air  Act.  42  U.S.C  7607(d).  The 
docket  is  available  for  public  inspection 
and  copying  between  8:00  am  and  4i]0 
pm.  Monday  through  Friday,  at  H*A'» 
Central  Docket  Section.  West  Tower 
Lobby.  Gallery  I.  401  M  Street.  SW. 
Washington.  D.C.  20460.  A  reasonable 
fee  may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  Tikvart.  Source  Receptor 
Analysis  Branch  (MD-14).  Office  of  Air 
Quality  Planning  and  Standards.  VS. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711:  (919)  541-5561. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  165(e)(3)(D)  of  the  dean  Air 
Act  (CAA)  requires  the  Administrator  to 
adopt  regulations  specifying  with 
reasonable  particularity  each  model  or 
models  to  be  used  in  cases  subject  to  the 
Act's  prevention  of  significant 
deterioration  requirements.  Therefore 
the  guideline  was  incorporated  by 
reference  ki  the  regulations  promulgated 
for  the  prevention  of  significant 
deterioration.  Because  of  its 
incorporation,  revisions  to  the  guideline 
must  satis^  the  rulemaking 
requirements  of  section  307(d)  oFtbe 
Act. 

At  the  time  the  original  Guideline  on 
Air  Quality  Models  was  published 
(April  1978).  it  was  anticipated  that 
improveiDents  in  modeling  capability 
would  occur  rapidly  and  thai  revisions 
to  the  guidance  would  be  needed  at  18 
to  30  month  intervals.  It  was  stated  in 
the  "Preface"  to  the  document  that 
rerisions  would  be  synchronized  with 
the  Conference  on  Air  Quality  Modeling, 
required  by  the  Clean  Air  Act  to  be  heU 
every  3  years  (section  320).  Although 
EPA  has  attempted  to  meet  that 
schedule,  the  time  required  to  complete 
several  important  steps  has  not  made 
this  possible. 

In  March  1980.  EPA  issued  a  Notice 
soliciting  air  quality  models  developed 
outside  the  Agency  for  potential 
inclusion  in  the  planned  revisions  to  the 
Guideline  on  Air  Quality  Models  (see  45 
FR  20157,  March  27, 1980).  EPA  received 
nearly  30  air  quality  models  from  private 
model  developers.  These  were  reviewed 
for  technical  feasibility  and  for  utility  to 
potential  users.  In  addition,  the  Notice 
stated  that  a  revised  guideline  document 
would  be  synchronized  with  the  next 
(second)  Conference  on  Air  Quality 
Models  planned  for  early  1981,  and  that 


public  meetings  on  the  proposed 
revisions  would  be  held  in  the  fall  of 
1980.  In  October  of  that  year  EPA  held 
three  public  meetings  (in  Washington. 
D.C  Chicago,  Illinois,  and  Seattle. 
Washington)  to  discuss  a  proposed 
guideline  revision  that  included  the  new 
models  as  well  as  several  changes  in 
model  use  and  in  model  input 
requirements.  As  a  result  of  the 
comments  received.  EPA  determined 
that  much  additional  background  work 
was  needed  before  the  guideline  could 
be  revised  in  a  manner  that  would 
respond  to  the  comments  and  criticisms 
elicited  from  the  public,  private  industry 
and  other  governmental  (Federal.  State 
and  local)  entities.. 

In  march  of  1981,  EPA  issued  a  Notice 
concerning  a  delay  (46  FR  17651.  March 
19. 1981)  and  indicated  that  the  (second) 
Conference  on  Air  Quality  Modeling 
would  be  held  in  the  summer  of  that 
year.  The  purpose  of  the  Conference 
would  not  be  to  discuss  the  guideline 
but  to  encourage  information  exchange 
on  the  topics  of  model  accuracy  and 
reliability  and  the  use  of  models  in  a 
regulatory  framework.  The  Notice 
further  stated  that  the  Guideline  on  Air 
Quality  Models,  dated  April  197a  was 
the  guideline  of  record  and  should  be 
used. 

An  announcement  of  the  Secdftfl 
Conference  on  Air  Quality  Modeling 
was  issued  June  12. 1981  (46  FR  31048) 
and  stated  that  the  modeling  guideline 
was  not  to  be  a  topic  for  discussion  at 
the  Conference.  A  public  hearing  on  the 
guideline  would  take  place  in  1982.  EPA 
was  unable  to  maintain  that  scheduled 
date.  As  a  substitute,  a  report 
summarizing  a  series  of  internal  EPA 
Workshops,  held  for  the  purpose  of 
clarifying  modeling  guidance,  was 
issued  to  each  EPA  Regional  Office  for 
their  use  in  reviewing  and  evaluating 
modeling  analyses  in  support  of 
regulatory  programs.  This  report 
clarified  issues  that  had  arisen  in  areas 
where  the  1978  guideline  was  vague  or 
not  specific.  In  1982  that  report  entitled 
"Regional  Workshops  on  Air  Quality 
Modeling:  A  Summary  Report."  EPA- 
450/4-82-015  was  sent  to  the  National 
Technical  Information  Service  (NTIS) 
where  it  is  available  as  PB83-150573 
together  with  addenda  consecutively 
dated  to  October  1983.  A  copy  of  this 
document  is  also  available  for  review  in 
Docket  A-80-46. 

In  the  meantime,  EPA  has  reviewed 
more  than  80  comments  submitted 
during  the  1980  public  meeting  and 
established  the  need  for  several 
activities  to  be  undertaken  before 
adequate  responses  to  those  comments 
oould  be  made.  These  activities  included 
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a  program  for  model  evaluaticm.  an 

investigation  of  technical  issoes 
involving  important  model  algorithms 
such  as  dispersion  parameters,  plume 
rise  and  terrain  adjustment  factors,  and 
a  review  of  recommendations  resulting 
from  a  cooperative  agreement  between 
EPA  and  the  American  Meteorological 
Society.  Although  research  continues  on 
a  number  of  technical  issoes.  including 
complex  terrain  and  dispersion 
parameters,  there  was  sufficient  new 
information  available  that  EPA  began 
the  process  of  revising  the  guideliiw  in 
early  1983. 

As  a  part  of  that  process.  EPA  has 
responded  to  the  comments  resulting 
from  the  draft  guideline  submitted  at  the 
public  meetings  in  1980.  A  summary  of 
both  the  comments  and  the  EPA 
response  is  contained  in  a  document 
entitled  "Summary  of  Comments  and 
Responses  on  the  1980  Proposed  Draft  of 
the  Guideline  on  Air  Quality  Models.** 
February  1984.  A  copy  of  this  documeat 
is  available  for  review  in  Docket  A-80- 
46. 

EPA  has  undertaken  a  multiyear 
program  of  model  evaluation  in  order  to 
respond  to  criticisms  concerning  the 
model  selection  procedures  EPA  has 
used  in  the  past.  Sufficient  results  are 
available  from  those  studies  to  enable 
the  Agency  to  make  an  informed 
decision  regarding  models  to  be 
included  in  the  guideline.  Individual 
model  algorithms  were  also  investigated 
and  changes  have  been  made  in  some  of 
the  preferred  models  based  on  that 
investigation.  There  is  now  sufficient 
new  knowledge  concerning  modeling 
analyses  used  in  support  of  EPA 
regulatory  requirements,  including  the 
PSD  program,  that  changes  in  the 
modeling  guidance  should  now  be  made 
even  though  all  of  the  studies  are  not 
completed  and  research  has  not  yet 
found  all  the  answers. 

EPA  is  currently  studying  the  type  and 
extent  of  uncertainty  surrounding  the  air 
quality  concentration  estimates  made  by 
models.  EPA  is  developing  statistical 
methods  to  explicitly  deal  with  these 
uncertainties  in  regulatory  decisions. 
When  these  studies  are  complete.  EPA 
will  provide  appropriate  guidance  on 
how  to  use  the  statistical  methods  when 
setting  emission  limits  for  sources  of  air 
pollution. 

Proposed  amendments 

this  notice  contains  a  proposal  to 
change  the  references  to  the  **Guideline 
on  Air  Quality  Models"  in  40  CFR  51.24 
and  40  CFR  52.21  from  the  1978  edition 
of  that  guidance  to  a  re\'ised  "Guideline 
on  Air  Quality  Models"  to  be  completed 
and  dated  when  these  proposed  changes 
become  final  and  are  promulgated.  A 


draft  of  the  revised  guideline  ts 
available  for  review  in  each  of  the  ten 
EPA  Regional  Office  Libraries  and  at  the 
Central  Decket  Section  at  EPA 
headquarters  in  Washington.  DC.  Copies 
of  the  draft  guideline  may  be  oMamed 
by  writing  or  calling  )o9Cf>h  A.  Tikvart 
whose  address  and  telephone  number  is 
listed  in  the  "For  Further  Information" 
section  above.  EPA  solicits  comments 
on  that  draft  guideline  document  and  on 
the  proposal  to  incorporate  that 
document  in  the  regulations  covering  the 
prevention  of  significant  deterioration. 

EPA  also  proposes  to  delete  from  the 
regulations  the  paragraphs  in  Part  51 
and  Part  S2  relating  to  the  recommended 
use  of  the  "Workbook  for  the 
Comparison  of  Air  Quality  Models." 
EPA-450/2-78-028  (a)  and  (b)  to 
"determine  the  comparability  of  air 
quahty  models.'*  EPA  no  longer 
considers  "comparability"  a  criterion  for 
selecting  or  using  a  model  not 
specifically  recommended  in  the 
guideline. 

The  format  of  the  goideline  will  be 
changed  to  a  notebook  style.  Major 
sections  will  begin  on  new  pages.  This 
will  allow  the  future  revision  of  this 
guide  on  a  page  by  page  basis,  thus 
permitting  updates  and  changes  as  they 
are  needed  in  specify  sections  without 
opening  the  entire  document  to  review 
and  comment  Such  a  page  by  page 
revision  process  should  permit  a  shorter 
processing  time  for  changes.  AH  future 
changes  will  be  noticed  in  the  Federal 
Register  and  public  oonunent  will  be 
solicited. 

Public  Partidpatioo 

EPA  will  haid  a  public  hearing  on  the 
proposed  amendments  and  the  revised 
guideline  on  January  29.  30.  and  31. 1985. 
(Tuesday.  Wednesday,  and  Thursday) 
from  9:00  a.m.  to  5:00  p.m.  on  January  29 
and  30;  9:00  a.m.  to  noon  on  Januaiy  31 
in  the  Thomas  Jefferson  Auditorium. 
South  Agriculture  Building,  14th  Street 
and  Independence  Avenue,  SW.. 
Washington.  D.C.  The  hearing  will  be 
informal.  A  panel  of  EPA  staff  will  hear 
the  oral  presentations.  There  will  be  no 
cross-examination  and  no  requirement 
that  any  person  be  under  oath.  Each 
member  of  the  panel  may  seek 
clarification  or  amplification  of  any 
presentation.  The  presiding  officer  of  the 
panel  may  set  a  time  limit  for  each 
presentation  and  may  restrict  any 
presentation  tiiat  would  be  repetitious 
or  irrelevant.  A  transcript  of  the  hearing 
will  be  made  end  placed  in  the 
rulemaking  docket.  This  hearing  will  be 
held  in  conjunction  *vith  the  "Hiird 
Conference  on  Air  Quality  Modeling 
required  by  Section  320  of  the  Clean  Air 
Act. 


Any  person  who  wishes  to  speak  at 
the  hearing  should,  as  soon  as  possible, 
send  written  notice  of  this  to  EPA.  giving 
name,  address,  telephone  number  and 
length  of  presentation.  If  presentations 
are  projected  to  be  longer  than  15 
minutes,  the  presenter  should  also  state 
why  it  needs  to  be  longer.  Notices 
should  l>e  sent  to  Joseph  A.  Tikvart.  at 
the  address  given  in  the  beginning  of 
this  notice.  EPA  will  develop  a  schedala 
for  i>resentations  based  on  the  notices 
received.  Persons  failing  to  submit  a 
written  notice  but  desiring  to  speak  at 
the  hearing  should  notify  the  presiding 
officer  immediately  before  the  hearing. 
The  presiding  officer  will  determine  the 
schedule  for  these  presentations.  Each 
speaker  should  bring  extra  copies  of  his 
or  her  presentation  for  the  convenience 
of  the  hearing  panel,  the  hearing 
reporter  and  other  participants.  The 
hearing  will  be  open  to  the  public 
Additional  written  statemeats  or 
conuaents.  not  presented  at  die  hearing. 
should  be  submitted  in  duplicate  to  ths 
Central  Docket  Section.  L£-131. 
Attentioa:  Docket  A-ao-4A. 

EPA  previously  received  ooounents  on 
a  numbier  of  technical  issues  and  has 
responded  in  the  document  "Summary 
of  Comments  and  Responses  on  the  1980 
Proposed  Draft  of  the  Guideline  on  Air 
Quality  Models'*  which  was  cited 
earlier.  For  the  public  hearing 
announced  here,  EPA  is  soliciting,  in 
particular,  advice  and  comments  on:  (1) 
Specific  changes  to  40  CFR  Parts  SI  and 
52;  (2)  the  revised  format  of  the 
modeling  guideline;  (3) 
recommendations  concerning  models  for 
ozone;  (4)  proposed  changes  to  the 
preferred  models;  (5)  how  performance 
evaluations  can  be  improved  for  models, 
particularly  photochemical  ozone 
models  (i.e..  EKMA  for  which  adequate 
evaluation  data  bases  are  not  available); 
(6)  specific  quantitative  procedures  for 
relating  air  quality  standards  and  PSD 
increments  to  emission  limitations 
throu^  the  use  of  mathematical  models 
that  include  statistical  techniques  to 
deal  with  uncertainty;  (7)  the  degree  to 
which  individual  State  or  local 
regulatory  agencies,  within  the  context 
of  Clean  Air  Act  regulatory 
requirements,  should  be  provided  more 
(or  less)  authority  to  use  air  quality 
models  which  have  not  been  reviewed 
and  approved  by  EPA;  and  (6)  if 
regulatory  agencies  are  provided 
additional  authority  to  use  other  air 
quality  models,  what  degree  of  oversight 
or  approval  authority  should  be  retained 
by  EPA.  Comments  are  not  being 
solicited  concerning  the  form  of  air 
quality  standards  and  PSD  increments. 


Auditorium.  South  Agriculture  Building. 


L«%*^^IIVkl     «^\/ll. 


Models  planned  for  early  1981.  and  that 


^e  respunses  lo  mose  commenis 
oould  be  made.  These  activities  included 
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E.0. 12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  proposed  action 
would  be  a  "major  rule"  and  therefore 
subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  The 
revision  that  EPA  is  proposing  is  not 
major  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  it  will  not  result  in  a  major 
increase  in  costs  or  prices:  and  there 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  This 
regulation  will  result  in  no  significant 
environmental  or  energy  impacts.  Thus, 
no  Regulatory  Impact  Analysis  was 
conducted. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  the  attached 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  rule  merely  updates 
existing  technical  requirements  for  air 
quality  modeling  analyses  required  by 
other  Clean  Air  Act  programs 
(prevention  of  signiflcant  deterioration, 
new  source  review,  SIP-revisions)  and 
imposes  no  new  regulatory  burdens. 

Economic  Impact  Assessment 

The  requirement  for  performing  an 
economic  impact  assessment  in  section 
317  of  the  Act  42  U.S.C.  7617.  does  not 
apply  to  this  action  since  the  revisions 
included  do  not  constitute  a  substantial 
change  in  the  regulatory  burden  imposed 
by  the  regulation.  However,  since  the 
guidance  includes  new  models, 
relatively  more  sophisticated,  and 
addresses  the  use  of  site-speciHc  data 
(required  under  a  different  section  of  the 
PSD  regulations),  an  analysis  of  the 
relative  cost  of  using  some  of  the  1978 
models  and  data  bases  versus  the 
models  and  data  bases  speciried  in  the 
1980  updated  guidance  was  prepared. 
This  report.  "Cost  Analysis  of  Proposed 
Changes  to  the  Air  Quality  Modeling 
Guideline"  is  available  for  inspection  in 
Docket  A-80-46  at  the  Central  Docket 
Section  whose  address  is  given  above, 
or  from  the  National  Technical 
Information  Service  as  NTIS  No.  PB  83- 
112177. 

Paperwork  Reduction 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980  U.S.C. 
3501  et  seq. 


The  proposed  amendments  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  Executive 
Order  12291.  Any  comments  from  that 
office  on  the  revisions  and  any  EPA 
responses  have  been  placed  in  the 
docket  for  this  proceeding. 

List  of  Subjects 

40  CFR  Part  51 

Administrative  practice  and 
procedure.  Air  pollution  control.  Inter- 
governmental relations.  Reporting  and 
recordkeeping  requirements,  Ozone, 
Sulfur  oxides.  Nitrogen  dioxide,  Lead, 
Particular  matter.  Hydrocarbons. 
Carbon  monoxide. 

40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 

Authority:  This  Notice  of  Proposed 
Rulemaking  is  issued  under  the  authority 
granted  by  sections  165(e)  and  320  of  the 
Clean  Air  Act.  42  U.S.C.  i\  7475(e).  7620. 

Dated:  December  3. 1984. 
William  O.  Ruckelshaus. 
Administrator. 

PART  51— REQUIREMEHTS  FOR 
PREPARATION  ADOPTION  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

It  is  proposed  to  amend  Part  51, 
Chapter  I,  Title  40  of  the  Code  of  Federal 
Regulations,  as  follows: 

1.  Section  51.24  is  amended  by 
revising  paragraph  (l](l)(i)  to  read  as 
follows: 

§  51.24    Prevention  of  significant 
dctartonition  of  air  quality. 
•        •        •        •        • 

(1)  •  *  • 

(!)•*• 

(i)  All  estimates  of  ambient 
concentrations  required  under 
paragraph  (1)  shall  be  based  on  the 
applicable  air  quality  models,  data 
bases,  and  other  requirements  specified 
in  the  "Guideline  on  Air  Quality  Models 
(Revised)"  (1984)  which  is  incorporated 
by  reference.  It  is  EPA  publication  No. 
450/2-78-027R  and  is  for  sale  from  the 
U.S.  Department  of  Commerce,  National 
Technical  Information  Service.  5825  Port 
Royal  Road,  Springfield,  Virginia,  22161. 
It  is  also  available  for  inspection  at  the 
Office  of  the  Federal  Register 
Information  Center,  Room  8301, 1100  L 
Street.  NW,  Washington.  D.C.  20408. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  [Date  of  approval).  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  approval  and  a  notice  of 


any  change  will  be  published  in  the 
Federal  Register. 

•  *        •        *        • 

2.  Section  51.24  is  amended  by 
removing  paragraph  (l)(l)(v). 

3.  Section  51.24  is  amended  by 
removing  paragraph  {1)(2). 

4.  Section  51.24  is  amended  by 
redesignating  paragraph  (1)(3)  as 
paragraph  (I)(2)  and  revising  it  to  read 
as  follows: 

§  81.24    Prevention  of  significant 
deterioration  of  air  quatity. 

*  •         *         •         * 

(2)  The  document  referenced  in  this 
paragraph  is  available  for  public 
inspection  at  the  libraries  of  each  of  the 
ten  EPA  Regional  Offices  and  at  the 
EPA  library  at  401  M  Street,  SW. 
Washington,  D.C.  20460.  Copies  are 
available,  as  supplies  permit,  from  the 
Center  for  Environmental  Information 
(CERI).  ORD  Research  Information  Unit, 
U.S.  Environmental  Protection  Agency, 
Cincinnati,  Ohio,  45268. 


PART  52— APPROVAL  AND 
PROMULGATION  OF  IMPLEMENTING 
PLANS 

It  is  proposed  to  amend  Part  52. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations,  as  follows: 

1.  Section  52.21  is  amended  by 
revising  paragraph  (l)(l)  to  read  as 
follows: 

S  S2.21    Prevention  of  signiflcani 
deterioration  of  air  quality. 

«        *        *        *        • 

(1)  *  •  * 

(1)  All  estimates  of  ambient 
concentrations  required  under 
paragraph  (I)  shall  be  based  on  the 
apphcable  air  quality  models,  data 
bases,  and  other  requirements  specified 
in  the  "Guidehne  on  Air  Quality  Models 
(Revised)"  (1984)  which  is  incorporated 
by  reference.  It  is  EPA  publication  No. 
450/2-78-027R  and  is  for  sale  from  the 
U.S.  Department  of  Commerce.  National 
Technical  Information  Service,  5825  Port 
Royal  Road,  Springfield,  Virginia,  22161. 
It  is  also  available  for  inspection  at  the 
Office  of  the  Federal  Register 
Information  Center.  Room  8301. 1100  L 
Street.  NW,  Washington,  D.C.  20408. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  [Date  of  approval).  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  approval  and  a  notice  of 
any  change  will  be  published  in  the 
Federal  Register. 


aiiu  uaicu    WIICII    ilicoc   pivpwwt  ^liaai^c^o  l^^fUlIWI  ^rj    i^^^iavra.  v««v  «^a    u.>.   ^^k^u 

become  final  and  are  promulgated.  A  Act. 


quality  standards  and  PSD  increments. 
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2.  Section  52.21  is  amended  by 
revising  paragraph  (1)(2)  to  read  as 
follows: 

§  S2.21    Prevention  of  significant 
deterioration  of  air  quality. 

•        •        •        «        * 

(1)  •  *  * 

(2)  Where  an  air  quality  impact  model 
specified  in  the  "Guideline  on  Air 
Quality  Models"  is  inappropriate,  the 
model  may  be  modified  or  another 
model  substituted.  Such  a  change  must 
be  subject  to  notice  and  opportunity  for 


public  comment  under  paragraph  (q)  of 
this  section.  Written  approval  of  the 
Administrator  must  be  obtained  for  any 
modification  or  substitution. 
•        *        *        •        * 

3.  Section  52.21  is  amended  by 
revising  paragraph  (1](3)  to  read  as 
follows: 

S  52.21    Prevention  of  significant 
detertoration  of  air  quality. 


(H  •  *  • 


(3)  The  document  referenced  in  this 
paragraph  is  available  for  public 
inspection  at  the  libraries  of  each  of  the 
ten  EPA  Regional  Offices  and  at  the 
EPA  library  at  401  M  Street,  SW, 
Washington,  D.C.  20460.  Copies  are 
available,  as  supplies  permit,  from  the 
Center  for  Environmental  Information 
(CERI).  ORD  Research  Information  Unit 
U.S.  Environmental  Protection  Agency, 
Cincinnati,  Ohio,  45268. 
***** 
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on  the  date  of  approval  and  a  notice  of 
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December  7,  1984 


Part  VIII 


Environmental 
Protection  Agency 

40  CFR  Part  600 

Fuel  Economy  Test  Procedures; 
Additional  Proposed  Procedures  for 
Adjustment  of  CAFE  Results  To 
Compensate  for  Changes  in  Test 
Procedures;  Supplemental  Notice  of 
Proposed  Rulemalcing 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  600 
[AMS-FRL  269ft^] 

Fuel  Economy  Test  Procedures; 
Additional  Proposed  Procedures  for 
Adjustment  of  CAFE  Results  To 
Compensate  for  Changes  in  Test 
Procedures 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  This  notice  is  a  supplement  to 
an  EPA  notice  of  proposed  rulemaking 
(NPRM)  published  on  December  21, 1983 
(48  FR  56526)  in  which  EPA  proposed 
estabhshing  procedures  to  adjust 
corporate  average  fuel  economy  (CAFE) 
test  results  to  account  for  the  effects  of 
test  procedure  changes.  EPA  recently 
received  a  request  for  a  CAFE 
adjustment  to  account  for  changes  in  the 
properties  of  the  test  fuel  used  for 
gasoline-powered  vehicles.  EPA  did  not 
consider  the  CAFE  impact  of  the  test 
fuel  properties  in  the  December  21. 1983 
NPRM.  This  notice  proposes  to  apply  an 
additional  industry-wide  CAFE 
adjustment  for  the  1980  and  later  model 
years  to  account  for  the  effects  of  the 
test  fuel  properties.  Also,  NTRM 
commentors  requested  additional  CAFE 
credits  for  the  1980  and  1981  model 
years  due  to  the  availability  of  fuel 
efficient  oils.  This  notice  proposes  an 
additional  1981  model  year  industry- 
wide CAFE  adjustment  for  fuel  efficient 
oil  improvements  that  were  not  reflected 
in  fuel  economy  testing  for  that  year. 
DATE:  Comments  on  the  proposed  rule 
must  be  received  by  January  22, 1985. 
ADDRESS:  Comments  in  reponse  to  this 
notice  should  be  submitted  to  the  U.S. 
Environmental  Protection  Agency, 
Central  Docket  Section  (A— 130),  Attn: 
Docket  No.  A-83-44.  Gallery  1.  West 
Tower  Lobby,  Waterside  Mall,  401  M 
street,  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  P.  Whitehead,  Certification 
Division,  U.S.  Environmental  Protection 
Agency,  2565  Plymouth  Road,  Ann 
Arbor,  Michigan  48105;  (313)  668-4403. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  January  1982,  the  United  States 
Court  of  Appeals  for  the  Sixth  Circuit 
ordered  EPA  to  initiate  rulemaking 
proceedings  concerning  procedures  for 
establishing  adjustment  factors  for 
CAFE  test  results.  EPA  responded  to 
this  court  order  by  issuing  an  NPRM 


which  proposed  to  apply  an  industry- 
wide  CAFE  adjustment  of  0.2  mile*  per 
gallon  (mpg)  for  1980  and  later  model 
years  to  account  for  the  effects  of  past 
changes  in  test  procedures. 

EPA  also  proposed  to  determine 
whether  CAFE  adjustment  is  warranted 
for  future  changes  to  the  1975  test 
procedure  by  assessing  all  test  changes 
and  their  industry-wide  impact  on  CAFE 
numbers,  and  to  adjust  CAFE  numbers 
for  any  significant  CAFE  penalty 
imposed  on  a  representative  fleet.  EPA 
proposed  to  define  a  "significant  CAFE 
penalty"  as  any  change  or  group  of 
changes  that  have  at  least  a  tenth  of  an 
mpg  effect  on  CAFE  numbers. 

EPA  also  proposed  that  a  general 
CAFE  correction  factor  be  calculated  for 
future  test  changes  which  exhibit  a 
predictable,  quantifiable,  and  fairly 
uniform  industrywide  reduction  in  test 
results  used  for  CAFE  calculations.  To 
the  extent  that  any  change  to  the  1975 
test  procedures  would  reduce  the  fuel 
economy  of  an  average  vehicle  fleet, 
CAFE  stringency  would  be  increased. 
Since  EPA  is  not  authorized  to  change 
CAFE  stringency  through  test  procedure 
changes,  manufacturers  are  entitled  to  a 
CAFE  adjustm«it  if  any  test  procedure 
change  can  be  determined  to  have  had 
such  an  effect. 

B.  Test  Fuel  Adjustments 

On  August  15, 1984,  subsequent  to  the 
close  of  the  comment  period  for  the 
CAFE  adjustment  NPRM.  General 
Motors  (GM)  submitted  a  request  to  EPA 
for  CAFE  adjustments  to  compensate  for 
changes  in  test  fuel  properties  from  the 
1975  model  year  baseline  condition.  The 
GM  request  is  available  in  the  public 
docket.  No.  A-83-44. 

The  GM  request  states  that  changes 
have  been  noted  in  the  properties  of  the 
unleaded  gasoline  used  for  emissions 
and  fuel  economy  testing.  According  to 
GM,  vehicle  tests  indicate  that  these 
changes  in  test  fuel  properties  have  a 
measurable  effect  on  fuel  economy. 

EPA  regulations  specify  an  equation 
for  calculating  fuel  economy  (40  CFR 
600.113-800.78).  This  equation  is  based 
on  the  carbon  balance  technique  which 
allows  fuel  economy  to  be  determined 
from  measurement  of  exhaust  emissions. 
The  fixed  numerical  coefficients  of  the 
EPA  equation  are  based  on  a  fuel  with  a 
fixed  specific  gravity  and  a  fixed  carbon 
weight  fraction  (grams  of  carbon  per 
gram  of  fuel).  GM  stated  that  their 
records  indicate  that  the  average 
specific  gravity  and  carbon  weight 
fraction  of  test  fuel  were  virtually 
identical  to  the  values  used  in  the  fuel 
economy  equation  from  1974  through 
1979.  However,  these  test  fuel  properties 


gradually  shifted  in  the  period  between 
1979  and  June  1984. 

GM  suggested  CAFE  corrections  by 
model  year  for  model  years  1981  through 
1984.  GM  estimated  the  fuel  change 
CAFE  credits,  based  on  GM  CAFE's  and 
hiel  data  available  to  GM,  as:  0.02  mpg 
for  1981,  ai9  mpg  for  1982.  0.27  mpg  for 
1983,  and  0.32  mpg  for  1984.  The  GM 
calculation  methodology  accounted  for 
the  test  fuel  carbon  weight  fraction, 
specific  gravity,  energy  content,  and  the 
engine  combustion  efficiency  as  affected 
by  the  energy  content  of  the  test  fuel. 

EPA  concurs  with  GM  that  test  fuel 
properties  which  affect  measured  fuel 
economy  have  changed  over  time. 
Furthermore,  EPA  believes  that  a 
compensating  CAFE  adjustment  is 
warranted  by  these  changes  in  test  fuel 
properties.  This  notice  proposes  CAFE 
adjustments  for  fuel  changes  as 
specified  below.  However,  EPA  has  not 
yet  determined  the  actual  mpg  credits 
nor  the  final  method  for  calculating  past 
and  future  credits. 

EPA  is  studying  the  GM  method  of 
calculations,  which  corrects  for  the 
volumetric  "error"  caused  by  using  fuel 
with  a  different  carbon  content  and  fuel 
energy  content.  GM's  estimate  of  the 
energy  content  effects  is  determined 
"experimentally"  because  of  different 
vehicle-to-vehicle  effects.  It  is  not  yet 
clear  to  EPA  whether  the  GM  estimate9 
are  appropriate  for  recent  technology 
vehicles.  An  EPA  memorandum 
(Subject:  Questions  and  Comments  on 
GM's  Calculation  of  Fuel  Change  CAFE 
Credits)  is  contained  in  the  docket  and 
outlines  the  Agency's  concerns  with  the 
GM  methodology.  EPA  requests 
comments  on  the  GM  method  and  on  the 
Agency's  concerns. 

EPA  proposes  the  following  CAFE 
adjustments  due  to  test  fuel  changes. 

1.  Test  Fuel  Credits  for  Past  Model 
Years 

For  model  years  1980  through  1985. 
EPA  is  proposing  to  grant  yearly, 
industry-wide  CAFE  adjustments  for  the 
fuel  economy  influence  of  test  fuel 
properties.  EPA  is  considering  GM's 
suggested  method  for  calculating  test 
fuel  credit  although  the  EPA 
memorandum  in  the  docket  has 
identified  areas  of  uncertainty.  Fuels 
used  by  EPA  in  its  certification  and  fuel 
economy  confirmatory  testing  programs 
will  be  analyzed  to  establish  the 
appropriate  credit.  This  CAFE    , 
adjustment  for  test  fuel  properties  will 
be  aggregated  with  the  other  CAFE 
adjustments  proposed  in  the  December 
21. 1983  NPRM.  Both  light-duty  vehicles 
and  light-duty  trucks  would  be  granted 
these  CAFE  adjustments  since  both 
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categories  of  vehicles  were  affected  by 
test  fuel  properties.  Annual  average  EPA 
test  fuel  properties  will  be  used  for 
calculating  the  CAFE  adjustments.  The 
actual  numerical  credits  will  be 
determined  in  the  final  rule  by  use  of  a 
calculation  method  to  be  adopted  in  the 
final  rule,  in  light  of  public  comments. 

2.  Test  Fuel  Adjustments  for  Future 
Model  Years 

Beginning  prior  to  the  1986  model 
year,  EPA  intends  to  purchase  test  fuel 
within  a  specified  tolerance  of  1  percent 
for  the  carbon  density  (242l±20  grams 
carbon/gallon).  This  will  help  reduce  the 
effects  of  test  fuel  variability,  but  may 
not  totally  ehminate  the  possible  effects. 
In  particular,  it  would  not  be  practical  to 
specify  energy  content  to  fuel  suppliers, 
liierefore,  corrections  may  still  be 
necessary  beyond  the  1985  model  year. 

EPA  has  considered  two  options  to 
implement  the  corrections  for  future 
model  years.  One  option  is  to  perform 
the  correction  for  each  test  conducted. 
Thus,  energy  content  and  carbon  density 
corrections  would  be  built  into  the 
calculation  on  a  fuel  batch  basis.  This 
option  appears  to  b«  the  most  direct  and 
potentially  precise  approach  to  establish 
CAFE  corrections.  The  disadvantage  of 
this  option  is  that  the  fuel  economy 
calculation  for  each  test  would  be 
further  complicated  by  requiring  input 
as  to  the  specific  test's  fuel  properties. 
This  added  data  input  complexity  might  ■ 
result  in  a  test  void  rate  increase.  Also, 
it  may  not  be  necessary  to  calculate 
corrections  with  this  level  of  precision, 
considering  the  precision  of  the  1975 
baseline. 

The  second  option  for  future  fuel 
change  credits  is  to  calcidate  credits  on 
a  model  year  basis  using  average  EPA 
test  fuel  specifications  used  during  the 
test  year.  Thus,  test  data  during  the  year 
would  be  processed  as  it  is  now,  and  a 
CAFE  credit  or  debit  (if  appropriate) 
would  be  issued  when  the 
manufacturer's  CAFE  is  calculated.  This 
option  would  be  simpler  to  implement 
than  the  test-by-test  correction  option, 
and  would  require  only  that  EPA 
perform  a  single  calculation  each  year. 
The  potential  disadvantage  of  this 
option  is  that  the  CAFE  correction 
would  be  based  on  average  testing 
conditions  for  the  year  at  only  EPA's 
laboratory.  This  method  raises  the 
possibility  of  less  precision,  compared  to 
test-by-test  correction,  both  due  to 
batch-to-batch  variations  in  fuel  at  EPA 
and  possibly  wider  fuel  difference 
between  laboratories. 

The  EPA  proposes  to  use  the  second 
option,  which  is  to  perform  a  single 
annual  CAFE  calculation.  As  EPA 
tightens  its  test  fuel  specifications  in  the 


future,  very  little  correction  should  be 
necessary.  The  use  of  annual  average 
fuel  specifications  will  be  of  adequate 
precision,  consistent  with  the  precision 
of  other  CAFE  corrections,  if  we  assume 
adequate  Incentives  will  exist  for 
manufacturers  to  control  their  fuel 
specifications  to  match  EPA's.  We 
request  comments  on  the  need  for  and 
appropriateness  of  establishing  tighter 
controls  on  the  fuels  used  in 
manufacturers'  laboratories.  If 
comments  and  additional  data  supplied 
in  response  to  this  NPRM  along  with 
EPA's  further  analyses  indicate  that  a 
test-by-test  correction  is  more 
advantageous,  that  option  may  be 
adopted. 

EPA  also  intends  to  analyze  changes 
in  diesel  test  fuel  properties  to 
determine  if  CAFE  corrections  are 
appropriate  for  the  light-duty  diesel 
^Category.  The  methodology  will  be 
identical  to  that  used  in  correcting  for 
gasoline  fuel  changes.  If  credits  are 
warranted,  they  will  be  included  in  the 
final  rulemaking. 

C  Fuel  EfBdent  Oils  Adjustments 

Beginning  with  the  1982  model  year, 
EPA  approved  the  use  of  energy  efficient 
oils  in  test  vehicles  which  improve  fuel 
economy  by  1.8  percent.  In  comments  to 
the  CAFE  adjustment  NPRM.  both  GM 
and  Ford  Motor  Co.  (Ford)  proposed  that 
CAFE  credits  be  given  for  the  1980  and 
1981  model  years,  during  which  fuel 
efficient  crankcase  oils  were  available, 
but  not  used  in  test  vehicles.  GM  and 
Ford  claimed  in  their  comments  that 
such  oils  were  available  during  the  1980 
and  1981  model  years  when  they  were 
prohibited  from  deriving  a  CAFE  benefit 
by  using  fuel-efficient  oil  in  their  test 
vehicles.  Furthermore,  GM  has 
suggested  that  a  small  credit  should  be 
due  even  beyond  1981,  given  that  EPA's 
existing  policy  restricts  fuel-efficient  oils 
used  in  test  vehicles  to  the  sales- 
weighted  average  fuel  economy 
improvement  of  actual  oils  in  the 
marketplace,  GM  has  pointed  out  that 
EPA  limits  the  use  of  hiel-efficient  oils  to 
those  which  provide  a  maxium  fuel- 
economy  improvement  of  1.8  percent 
even  though  the  Department  of 
Transportation  (DOT)  used  a  projection 
of  2  percent  as  part  of  its  analysis  of  the 
feasibility  of  achieving  the  CAFE 
standards.  GM.  therefore,  believes  it  is 
due  credit  for  the  difference  of  0.2 
percent. 

EPA  has  always,  including  in  the  1975 
base  year,  required  the  use  of  engine 
oils  in  test  vehicles  that  were 
representative  of  what  was  likely  to  be 
used  in  production  and  in  typical 
consumer  use.  This  did  not  become  an 
issue  until  the  late  1970'8  when  oils  with 


claimed  fuel  savings  potential  began  to 
be  marketed.  In  1978,  EPA  issued 
guidance  indicating  it  would  not  permit 
the  use  of  such  oils  in  test  vehicles 
unless  it  could  be  determined  that  such 
oils  were  likely  to  be  used  by 
consumers.'  Several  important  criteria 
were  established  as  a  guide  in  the 
determination  of  whether  an  oil  was 
representative  of  what  was  likely  to  be 
used.  First,  a  generic  name  or 
classification  should  be  available  to 
enable  consumers  to  readily  identify 
which  oils  they  should  be  using.  Without 
a  generic  class  from  which  to  select, 
EPA  was  concerned  that  manufactiu^rs 
had  the  sophistication  to  screen  oils  and 
pick  the  one  most  beneficial  to  them,  but 
consumers  would  have  no  means  to 
identify  and  use  comparable  oils. 
Additionally,  this  generic  class  of  oils 
had  to  be  generally  available, 
competitively  priced,  and  clearly 
recommended  for  use  in  owner's 
manuals. 

In  1981,  EPA  concluded  that 
essentially  all  multi-grade  oils  bearing 
the  new  "SF"  service  designation 
contained  fuel  savings  additive 
packages.*  Hence,  the  SF  designation, 
while  not  originally  intended  to  relate  to 
fuel  savings  potential  of  oil.  became  a 
reasonable  surrogate  for  the  generic 
name  EPA  was  seeking.  It  was  further 
determined  that  SF  oils  were  generally 
available  and  competitively  priced. 
Therefore,  as  long  as  the  manufacturer 
recommended  in  its  owner's  manuals 
that  only  an  SF  oil  be  used,  EPA  could 
conclude  consumers  were  likely  to  use 
such  oils.  Since  consumers  would  have 
no  means  to  determine  which,  if  any.  SF 
oils  were  better  than  others  as  fuel 
savings  oils,  EPA  restricted  the 
manufacturers  from  using  oils  whose 
percent  improvement  in  fuel  savings 
was  better  than  the  sales-weighted 
average  percent  improvement  which 
should  be  representative  of  the  oil  used 
by  the  average  consumer. 

EPA  still  considers  its  general 
requirement  (that  the  oils  be 
representative  of  what  is  likely  to  be 
used  by  consumers)  to  be  appropriate 
policy.  The  current  guidelines 
automatically  will  allow  manufacturers 
to  upgrade  test  vehicle  oils  as  oils  in  the 
marketplace  improve.  Furthermore, 
EPA's  stated  policies  do  not  preclude 
alternative  means  to  demonstrate  that  a 
given  oil  will  be  likely  to  be 
representative.  EPA  considers  it 


■  See  public  docket  for  EPA  letter  to  Chrysler 
Corporation  (Stoii  to  Heinen)  dated  Jamiary  16. 
1978. 

'  See  public  docket  for  EPA  letter  of  GM  (Walsh 
10  Fltber)  dated  Mart;h  17, 19S1. 


i>Art.  test  results.  hPA  responded  to 
this  court  order  by  issuing  an  NPRM 


economy  equation  from  1974  through 
1979.  However,  these  test  fuel  properties 
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these  CAFE  adjustments  since  both 
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appropriate  to  maintain  its  general 
policy  of  denying  the  use  of  an  alleged 
fuel  saving  oil  (and,  hence,  denying 
commensurate  CAFE  credit)  unless  such 
oils  can  be  shown  to  be  representative. 

As  a  result  of  the  CM  and  Ford 
comments,  and  EPA's  examination  of 
the  historical  facts  surrounding  the  fuel- 
efficient  oils  issue.  EPA  has  concluded, 
within  the  constraints  of  its  general 
policy,  that  a  CAFE  credit  is  appropriate 
for  the  1981  model  year.  EPA  has 
reached  this  conclusion  based  on  the 
likelihood  that  fuel-efficient  oil  was 
available  and  used  during  the  1981 
model  year. 

EPA  is  not  proposing  a  fuel-efficient 
oil  CAFE  credit  for  the  1980  model  year. 
EPA  cannot  establish  that  adequate 
availability  and  likely  usage  had 
occurred  during  the  1980  model  year. 
(Note  that  the  API  "SF*  designation  was 
not  established  until  early  1960,  halfway 
into  the  1980  model  year.  Thus,  this 
designation  and  the  subsequent  labeling 
of  oils  conforming  to  the  SF  designation 
cannot  be  used  to  imply  availability  of 
fuel-efHcient  oils  during  the  1980  model 
year.)  Therefore,  it  is  not  likely  that  the 
fuel-efficient  oil  availability  was 
sufficient  to  be  representative  of  in-use 
oils  during  the  1980  model  year.  EPA 
invites  conunentors  to  supply  data  as  to 
the  representativeness  of  fuel-efficient 
oils  in  use  during  the  1980  model  year.  If 
data  show  that  such  oils  were  likely  in 
widespread  use  during  the  1980  model 
year,  EPA  will  consider  further  CAFE 
credit  for  1980. 

Regarding  the  magnitude  of  the  1981 
model  year  credit,  when  EPA  approved 
the  use  of  fuel-efficient  oils  for  the  1982 
model  year,  it  specified  that  the  test 
vehicle  oil  could  not  exceed  a  sales- 
weighted  average  fuel  economy 
improvement  of  SF  multigrade. 
Subseqi.-^nt  manufacturer  surveys  of  the 
marketpidje  indicated  the  average 
improvement  to  be  1.8  percent' 
Therefore,  EPA  proposes  the  1981  model 
year  fuel-efficient  oils  CAFE  credit  to  be 
the  1.8  percent  maximum  improvement 
allowed  for  fuel-efficient  oils  in  test 
vehicles.  This  amoimts  to  a  0.40  mpg  (1.8 
percent  of  the  22  mpg  1981  CAFE 
standard]  credit  addition  for  1981. 

As  noted  above,  CM  and  Ford 
claimed  the  full  2  percent  credit  based 
on  DOT  projections  when  establishing 
standards.  This  would  mean  that 
another  0.2  percent  credit  would  also  be 
due  to  manufacturers  for  all  model  years 


'  See  public  docket  for  CM  letter  to  "File" 
Fidier)  dated  April  9. 1981. 
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beginning  with  1981.  EPA  disagrees  that 
the  additional  0.2  perent  credit  is  due.  In 
setting  the  1981-1984  model  year 
standards,  DOT  projected  several 
technological  improvements  as  options 
to  improve  fuel  economy.  One  option, 
improved  lubricants,  was  estimated  to 
improve  fuel  economy  by  2  percent.  In 
setting  the  1981-1984  CAFE  standards, 
the  DOT  decided  not  to  set  the 
standards  so  high  that  all  of  the 
technological  options  woilld  be 
necessary  within  the  period  of  1981- 
1984.  The  DOT  stated  that 
implementation  of  all  of  the 
technological  options  would  result  in 
average  fuel  economy  levels  in  excess  of 
27.5  mpg.  Clearly,  the  standards  which 
DOT  promulgated  were  believed  to  be 
achievable  without  needing  the  full 
'estimated  benefit  of  improved 
lubricants.  Most  importantly,  the 
approval  for  use  of  energy-efficient  oils 
which  improve  fuel  economy  by  1.8 
percent  was  granted  by  EPA  on  the 
basis  of  the  fuel  economy  improvement 
of  actual  oils,  representatively  available 
and,  therefore,  expected  to  be  used  in 
typical  service.  The  DOT'S  2  percent 
benefit,  in  contrast,  was  an  estimate  of 
potential  improvement.  Therefore,  EPA 
is  limiting  its  proposal  to  a  1.8  percent 
credit  for  the  1981  model  year.  If 
sufficient  data  are  supplied  to  show 
greater  than  1.8  percent  sales-weighted 
average  improvement  for  1981  or 
subsequent  model  years,  EPA  will 
consider  additional  credits. 

0.  Public  Participation 

EPA  requests  written  comments  on 
the  above  proposals  to  provide 
additional  CAFE  adjustments.  In 
particular.  EPA  requests  comment  on 
the  test  fuel  adjustment  calculation 
methodology,  and  requests  data  on  test 
fuel  properties  (e.g.,  carbon  weight 
fraction  and  specific  gravity)  used  by 
manufacturers  from  the  1975  model  year 
test  program  through  the  present. 
Additionally,  EPA  is  interested  in 
comments  regarding  future 
improvements  in  the  fuel  economy 
measurement  methodology  to  account 
for  test  fuel  properties.  These  comments 
should  address  how  such  fuel  economy 
measurement  improvements  could  be 
implemented  in  laboratory  practice.  EPA 
also  requests  comments  and  data  on  the 
usage  of  and  likely  percent  improvement 
of  fuel-efficient  oils  in  the  1980  model 
year. 


E.  Regulatory  Analysis 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  This  regulation  is  not  major 
because  if  adopted,  it  will  result  in  an 
annual  effect  on  the  economy  of  less 
than  $100  million.  Also,  this  regulation 
should  not  result  in  measurable 
increased  costs  or  prices  for  consumers, 
industries  or  others,  nor  should  it  have 
adverse  effects  on  cbmpetition, 
employment,  investment  or  productivity. 
In  fact,  this  regulation  is  expected  to 
benefit  the  automobile  industry  by 
improving  its  position  regarding  CAFE 
compliance.  Therefore,  EPA  has  not 
prepared  a  regulatory  impact  analysis. 

This  action  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Elxecutive  Order 
12291.  Any  comments  from  OMB  to  EPA 
and  any  EPA  response  to  those 
comments  are  available  for  public 
inspection  in  the  docket  for  this 
rulemaking:  Docket  No.  A-83-44. 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501.  et  seq. 

F.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  EPA  is  required  to 
determine  whether  a  regulation  will 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  so 
as  to  require  a  regulatory  analysis.  This 
regulation  should  not  impact  small 
entities  because  under  section  502(c)  of 
the  Energy  Policy  and  Conservation  Act, 
manufacturers  of  fewer  than  10.000 
vehicles  per  year  may  apply  for  an 
exemption  from  the  CAFE  standards. 
Therefore,  pursuant  to  5  U.S.C.  605(b),  1 
hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  600 

Electric  power.  Energy  conservation. 
Gasoline,  Labeling,  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements.  Administrative  practice 
and  procedure.  Fuel  economy. 

Authority:  Sec.  503  of  the  Elnergy  Policy  and 
Conservation  Act  15  U.S.C  2003. 

Dated:  December  3, 1984. 
William  D.  Ruck«lakain, 

Administrator. 
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>  See  put>lic  docket  for  EPA  letter  of  CM  (Walsti 
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Last  list  November  16.  1964. 
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Marine  Safety 
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Radio  Broadcasting 

Federal  Communications  Commission 
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Agricultural  Stabilization  and  Conservation 
Service 

NOTICES 

Feed  grain  donations: 
48079         Blackfeet  Indian  Reservation,  MT 
48079         Fort  Belknap  Indian  Reservation,  N4T 
48079         Fort  Peck  Indian  Reservation,  MT 
48079         Rocky  Boys  Indian  Reservation,  MT 

Agricultural  Trade  and  Export  Policy  Commisaion 

NOTICES 
48116     Meetings 


Agriculture  Department 

See  also  Agricultural  Stabilization  and 

Conservation  Service;  Federal  Grain  Inspection 

Service. 

NOTICES 

Privacy  Act;  systems  of  records 

Program  payments  income  tax  exclusion;  primary 

purpose  determinations: 

Maryland  Agricultural  Cost-Share  Program 

Pike  County  Marginal  Cropland  Conversion 

Project,  AL 
Senior  Executive  Service: 

Bonus  awards  schedule 


48035 


48040 


48085 


48071 


48078 
48077 


48078 


48055 


48080, 

48081 

48081 


48081 


48082 


43046 


48110 


Census  Bureau 

PROPOSED  RULES 

Foreign  trade  statistics;  Shipper's  Export 
Declaration  data  requirements,  etc. 

CivH  Aeronautics  Board 

NOTICES 

Agency  information  collection  activities  under 

review  (3  documents) 

Certificates  of  public  convenience  and  necessity 

and  foreign  air  carrier  permits;  weekly  applications 

Civil  Rights  Comnrrission 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Meetings;  State  advisorj'  committees: 
Wyoming 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 
5th  Annual  Stuart  Christmas  Boat  Parade 

Commerce  Department 

See  Census  Bureau;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration. 


Commodity  Futures  Trading  Commission 

PROPOSED  RUIES 
48060     Federal  claims  collectic 


48087. 
48088 

48086 
48089 


48090 


48061 


48085. 
48086 


Customs  Service 

RULES 

Air  commerce  and  vessels  in  foreign  and  domestic 
trades: 
Clearance  of  vessels  and  aircraft;  clarification 

Defense  Department 

RULES 

Technical  data,  unclassified;  withholding  from 
public  disclosure 
NOTICES 
Meetings: 
OIA  Scientific  Advisory  Committee 

Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances;  production 
quotas: 
Schedule's  I  and  II,  19d4  aggregate 

Economic  Regulatory  Administration 

NOTICES 

Electricity  export  and  import  authorizations, 
permits,  etc.: 
Minnesota  Power  &  Light  Co.  (2  documents) 

Natural  gas  exportation  and  importation  petitions: 

St.  Lawrence  Gas  Co.,  Inc. 

Valero  Transmission  Co. 
Powerplant  and  industrial  fuel  use;  prohibition 
orders,  exemption  requests,  etc.: 

Texasgulf,  Inc. 

Employment  and  Training  Administration 

PROPOSED  RULES 

Alien  temporary  agricultural  employment  in  U.S.; 
labor  certification  process: 
Adjustment  to  piece  rates 

Energy  Department 

See  also  Economic  Regulatory  Administration; 
Energy  Research  Office;  Federal  Energy  Regulatory 
Cormiission;  Hearings  and  Appeals  Office.  Energy 
Department. 
NOTICES 
Meetings: 
National  Petroleum  Council  (2  documents) 


tiQir^ 


Energy  Research  Office 

NOTICES 
Meetings: 
48097         Energy  R&D  Strategy  Panel;  cancellation 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and 
engines,  and  motor  vehicle  fuel  economy: 
48128        Technical  amendments,  etc. 
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Air  quality  implementation  plans: 

Clean  Air  Act;  compliance  with  statutory 
provisions  of  Part  D  (Editorial  Note:  This 
document,  which  appeared  on  page  47488  of  the 
Federal  Register  of  December  5.  1984.  was 
incorrectly  carried  in  the  Table  of  Contents  for 
that  issue.) 
48152         Interstate  pollution  abatement 

PROPOSCO  RULES 

Water  pollution  control: 
48064         State  and  Federal  404  programs;  revisions, 

definitions,  and  permit  exemptions;  extension  of 
time 

Nonccs 

Toxic  and  hazardous  substances  control: 
48102         Premanufacture  notices  review  period  extensions 

Equal  Employntent  Opportunity  Commission 

RULES 
48039     Freedom  of  Information  Act:  implementation 


48051 


48030 

48029 
48027 
48029 

48033 

48053 
48054 


48124 


48046 


48035 


48092 
48092 
48092 
48093 
48093 
48093 
48094 
48094 
48094 
48094 
48095 
48096 
48096 
48096 


Farm  Credit  Administration 

PflOPOSCO  RULES 

Conflict  of  interest;  personnel  administration 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 

Temporary  flight  restrictions 
Airworthiness  directives: 

Cessna;  correction 

McDonnell  Douglas 

Societe  Nationale  Industrielle  Aerospatiale 
Standard  instrument  approach  procedures 
PROPOSED  RULES 
Control  zones 
VOR  Federal  airways 
NOTICES 
Meetings: 

National  Airspace  Review  Advisory  Committee 

Federal  Communications  Commission 

RULES 

Radio  broadcasting: 
AM  stations,  daytime  only,  etc.;  hours  of 
operation 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 

Incremental  pricing:  acquisition  cost  thresholds 
NOTICES 

Hearings,  etc.: 
ANR  Pipeline  Co. 
Apache  Powder  Co. 
Aquenergy  Systems.  Inc. 
Distrigas  Corp.  et  al. 
East  Tennessee  Natural  Gas  Co. 
Mid  Louisiana  Gas  Co. 
Midwestern  Gas  Transmission  Co. 
Panhandle  Eastern  Pipe  Line  Co. 
Sea  Robin  Pipeline  Co. 
South  Georgia  Natural  Gas  Co. 
Tenngasco  Corp.  et  al. 
Tennessee  Gas  Pipeline  Co. 
Transcontinental  Gas  Pipe  Line  Corp. 
Trunkline  Gas  Co. 


Small  power  production  and  cogeneration  facilities; 

qualifying  status;  certification  applications,  etc.: 
48097         Capco  Financial  Services,  Inc. 
48097         Rapidan  Redevelopment  Limited  Partnership 

Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 
48080         Arizona,  Illinois,  and  South  Carolina 

Federal  Home  Loan  Bank  Board 

NOTICES 
48104,    Agency  information  collection  activities  under 
48105     OMB  review  (2  documents) 

Applications,  etc.: 

48102  Continental  Federal  Savings  &  Loan  Association 

48103  Denton  Savings  Association 

48103         Enterprise  Federal  Savings  &  Loan  Association 
48103         Faribault  Federal  Savings  &  Loan  Association 
48103         First  Federal  Savings  &  Loan  Association  of 

Brooksville 
48103         First  Federal  Savings  &  Loan  Association  of 

Craig 

48103  First  Federal  Savings  &  Loan  Association  of 
Sanford 

48104  Illini  Federal  Savings  &  Loan  Association 
48104         Pensacola  Home  &  Savings  Association 
48104         Sun  Savings  Association,  F.A. 

48104         Union  Federal  Savings  &  Loan  Association 

48104  United  Federal  Savings  &  Loan  Association 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance,  certificates: 

48105  Coastwise  Cruise  Line  &  Hyannis  Harbor  Tours. 
Inc. 

48105         Dominican  Ferries  (2  documents) 

48105  Republic  Cruise  Line,  Inc..  et  al. 

48106  Scandinavian  Seaways  Ltd.  et  al.  (2  documents) 

Federal  Mine  Safety  and  Health  Review 
Commission 

NOTICES 
48125     Meetings;  Sunshine  Act 

Federal  Reserve  System 

NOTICES 

Dank  holding  company  applications,  etc.: 
48106         First  National  Bank  Holding  Co. 
48106         Four  Seasons  of  Wisconsin,  Inc..  et  al. 

Federal  Trade  Commission 

PROPOSED  RULES 
48059     Retail  food  store  advertising  and  marketing 
practices;  advance  notice 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

48038  Guaifenesin  sterile  powder 

48039  Tylosin;  correction 

Health  and  Human  Services  Department 

See.  Food  and  Drug  Administration;  Human 
Development  Services  Office;  Social  Security 
Administration. 
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Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 
48097     Special  refund  procedures;  implementation  and 
inquiry 

Human  Development  Services  Office 

PROPOSED  RULES 

Grants;  availability,  etc.: 
48160         Child  abuse  and  neglect  prevention  and 
treatment  program  (Baby  Doe  safeguard 
requirements) 
NOTICES 
48170     Disabled  infants,  services  and  treatment  (Baby  Doe 
safeguard  requirements);  infant  care  review 
committee  establishment  by  health  care  providers; 
interim  model  guidelines 

Immigration  and  Naturalization  Service 

RULES 

Transportation  line  contracts: 
48027         Island  )etfoil  Corp. 

NOTICES 
48111     Maricl  boatlift  Cubans;  registration  requirements; 

extension  of  registration  period 

Interior  Department 

See  Land  Management  Bureau;  Minerals 
Management  Service. 

International  Trade  Administration 

NOTICES 

Antidumping: 
48082         Carbon  steel  plate  from  West  Germany 

Scientific  articles;  duty  free  entry: 
48082         National  Radio  Astronomy  Observatory  et  at. 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

48109  Finance  applications 

Railroad  operation,  acquisition,  construction,  etc.: 

48110  Chicago.  Milwaukee,  St.  Paul  &  Pacific  Railroad 
Co. 

Railroad  services  abandonment: 

48108  Burlington  Northern  Railroad  Co. 

48109  Chicago  &  North  Western  Transportation  Co. 

Justice  Department 

See  Drug  Enforcement  Administration;  Immigration 
and  Naturalization  Service. 

Labor  Department 

See  Employment  and  Training  Administration; 
Pension  and  Welfare  Benefit  Programs  Office. 

Land  Management  Bureau 

NOTICES 

Exchange  of  public  lands  for  private  land: 
48107         Idaho 

Motor  vehicles;  off-road  vehicle  designations: 
48107         California 

Withdrawal  and  reservation  of  lands: 

48107  Wyoming 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

48108  Exxon  Co..  U.S.A. 
48108         Waiter  Oil  &  Gas  Corp. 


National  Highway  Traffic  Safety  Administration 

PROPOSED  RUUS 
Fuel  economy  standards: 
48064         Passenger  automobiles  and  light  trucks 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish 
NOTICES 
Marine  mammal  permit  applications,  etc.: 

Eisner,  Dr.  Robert 

Kolmardens  Djurpark 

Sea  World,  Inc. 
Meetings: 

Mid-Atlantic  Fishery  Management  Council 

Western  Pacific  Fishery  Management  Council 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit 

applications,  etc. 


48049 


48084 
48083 
48084 

48083 
48083 


48117 


48117 

48117 
48118- 
48121 
48122 


48111 


48123 


48123 


Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Duquesne  Light  Co.  et  al. 
Environmental  statements;  availability,  etc.: 

Commonwealth  Edison  Co.  et  al. 

Long  Island  Lighting  Co.  (5  documents) 

Washington  Public  Power  Supply  System 
Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Self-regulatory  organizations;  participation  in 

prohibited  transaction  exemption  process;  inquiry 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 


Social  Security  Administration 

RULES 

Social  security  benefits,  etc.: 
48036         Expedited  appeals  process:  reopening  and 

revising  determinations  and  decisions;  correction 

Supplemental  security  income: 
48036         Income,  definition 

State  Department 

NOTICES 

Meetings: 
48124         Secretary's  Advisory  Panel  on  Overseas  Security 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

48084  Costa  Rica 

48085  Singapore 
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Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
National  Highway  Traffic  Safety  Administration. 

Treasury  Department 
See  Customs  Service. 

United  States  Information  Agency 

RULES 

Exchange-visitor  program: 
48039         Application  evaluation,  etc.;  interim:  extension  of 
comment  period 


Separate  Parts  in  Tills  Issue 

Partn 
48128     Environmental  Protection  Agency 

Part  III 
48152     Environmental  Protection  Agency 

Part  IV 
48160     Department  of  Health  and  Human  Services.  Office 
of  Human  Development  Services 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  Hnding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 
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Rules  and  Regulations 


Fedanl  Registar 

Vol.  48,  Na  238 

Monday,  December  10,  1984 


This  section  of  the  FEDERAL  REGrSTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  urKtor  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superinterxtont  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  JUSTICE 

ImmigratkMi  and  NaturaHzation 
Service 

8CFRPart238 

Contracta  With  Tranaportation  Unea; 
Island  Jetf  oil  Coiporation 

agency:  Immigration  and  Natiiralization 
Service,  lustice. 
action:  Final  rule. 

summary:  This  rule  amends  the  listing 
of  transportation  lines  which  have 
entered  into  agreements  with  the 
Service  for  the  preinspection  of  their 
passengers  and  crews  at  locations 
outside  the  United  States  by  adding  the 
name  of  Island  Jetfoil  Corporation. 
EFFECTIVE  DATE:  November  15, 1964. 
FOR  FURTHER  MFORMATMN  CONTACT: 
Loretta  J.  Shogren,  Director,  Policy 
Directives  and  Instructions,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Washington.  DC  20538.  Telephone: 
(202)  633-3048. 

SUPPLEMENTARY  INFORMATION:  The 

Commissioner  of  Immigration  and 
Naturalization  entered  into  agreement 
with  Island  Jetfoil  Corporation  to 
provide  for  the  preinspection  of  their 
passengers  and  crew  as  provided  by 
section  238(b]  of  the  Immigration  and 
Nationality  Act,  as  amended  (8  U.S.C 
1228(b]).  Preinspection  outside  the 
United  States  facilitates  processing 
passengers  and  crew  upon  arrival  at  a 
U.S.  port  of  entry  and  is  a  convenience 
to  the  travelling  public. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  adds 
transportation  lines'  names  to  the 
present  listing  and  is  editorial  in  nature. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 


rule  within  the  definition  of  section  1(a) 
of  E.0. 12291. 

List  of  Subject  ia  8  CFR  Part  238 

Aliens,  Common  carriers.  Government 
contracts,  Inspections,  Transportation 
lines. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  LINES 

S  238.4    [Amended] 

Section  238.4  is  amended  by  adding 
the  name  Island  Jetfoil  Corporation 
under  "At  Victoria." 

(Sees.  103  and  238  of  the  Immigratioa  and 
Nationality  Act  as  amended:  (8  U.S.C  1103 
and  12281) 

Dated:  December  3, 1984. 
Andrew  |.  Cannichael,  Jr.. 

Associate  Commissioner,  Examinations, 
Immigration  and  NaturaJization  Service. 

[FR  Doc.  M-3a0n  niad  U-7-ati  8:45  mm\ 
BIUJNO  COOe  4410-10-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admhrtiatration 

14  CFR  Part  39 

[Docket  No.  •4-NM-100-AD:  AmdL  99- 
49S6] 

Alrworthinesa  [Mrectives;  McDonnell 
Douglas  Model  {X;-9-20,  -30,  -40.  -50, 
and  C-9  (Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  inspection  and  replacement,  if 
necessary,  of  the  slat  drive  bellcrank  on 
certain  McDonnell  Douglas  DC-0  and  C- 
9  (Military)  series  airplanes.  This  AD  is 
prompted  by  reports  of  cracks  in  the  slat 
drive  bellcrank.  This  condition,  if  not 
corrected  could  result  in  slat  asymmetry 
and  potential  loss  of  lift  and  lateral 
control  of  the  aircraft  at  takeoff  rotation, 
as  well  as  the  potential  for  rejected 
takeoffs  from  speeds  beyond  Vi  (the 
critical  engine  failure  speed.) 


DATCS:  Effective  January  la  1985. 
Comments  must  be  received  by 
December  31, 1964. 

AODRCSSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90840,  Attention:  Director, 
Publications  and  Training,  Cl-740  (54- 
60).  This  information  may  also  be 
examined  at  the  FAA,  Northwest 
Moimtain  Region,  17900  Pacific  Highway 
Soath,  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach. 
California. 

FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Michael  N.  Asahara,  Sr.,  Aerospace 
Engineer,  Airframe  Branch,  ANM-122L, 
FAA,  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach 
California  90808;  telephone  (213)  548- 
2824. 

SUPPLEMENTARY  MFORMATHMK  Sixteen 

operators  have  reported  eighteen 
instances  of  slat  drive  bellcrank  failures. 
These  failures  occurred  on  aircraft 
having  logged  between  4,000  and  22,600 
flight  hours.  Investigation  revealed  the 
failures  were  caused  by  fatigue  cracking 
emanating  from  quench  cracks  adjacent 
to  the  bellcrank  weld  beam  area, 
between  the  bellcrank  arms  attaching 
the  bearing  link  assembly  and  slat  drive 
actuating  cylinder.  Another  nine 
operators  have  reported  eighteen 
instances  of  slat  drive  drum  bellcrank 
shaft  failure  which  resulted  in  slat 
malfunction.  These  failures  occurred  on 
aircraft  which  had  logged  between  8,300 
and  34,163  flight  hours.  One  of  the 
failures  occurred  on  a  drum  bellcrank 
shaft  which  had  been  nKxlified  in 
accordance  with  McDonnell  Douglas 
DC-9  Service  Bulletin  27-179. 
Investigation  revealed  that  the  failures 
were  caused  by  a  fatigue  crack  that 
initiated  at  the  forward  bellcrank-to- 
collar  attach  hole.  The  failure  of  either 
the  actuator  slat  drive  shaft  or  slat  drive 
druun  bellcrank  shaft  during  slat 
extension  in  preparation  for  takeoff, 
could  result  in  one  slat  retracting  at 
takeoff  rotation.  This  potential  slat 
asymmetry  could  go  undetected  by  the 
cockpit  slat  asymmetry  detection  system 
until  takeoff  rotation.  During  rotation, 
the  aerodynamic  forces  would  cause  the 
aftected  slat  to  retract  Approximately 
four  seconds  after  nose  wheel  liftoft,  the 
stall  warning  and  stall  annunciation 


ttQ28 
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system  (SSAS)  would  actuate.  This 
occurs  since  the  wing  with  the  slat 
retracted  is  operating  at  or  near  the  stall 
angle  of  attack  at  the  airspeed  normally 
attained  during  initial  climbout. 
Therefore,  in  consideration  of  the 
hazardous  consequences  of  potential 
slat  asymmetry,  potential  rejected 
takeoffs  for  speeds  beyond  Vi,  and 
potential  loss  of  lift  and  lateral  control 
of  the  aircraft  at  takeoff  rotation,  this 
AD  is  considered  to  be  necessary. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tjrpe  design,  this  AD  is  being  issued  to 
require  repetitive  visual  and  non- 
destructive inspection  [NDI)  of  the  left 
and  right  slat  drive  mechanism  and 
drum  bellcrank  assemblies  for  fatigue 
cracks.  Further,  since  a  situation  exists 
that  requires  immediate  adoption  of  this 
regulation,  it  found  that  notice  and 
public  procedure  hereon  are 
impracticable. 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  an  emergency 
and.  thus,  was  not  preceded  by  notice 
and  public  procedure,  interested  persons 
are  invited  to  submit  such  written  data, 
views,  or  arguments  as  they  may  desire 
regarding  this  AD  within  20  days  after 
its  publication.  Communications  should 
identify  the  docket  number  and  be 
submitted  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness 
Directive  Rules  Docket  No.  84-NM-lOO- 
AD.  17900  Pacific  Highway  South,  C- 
68966.  Seattle.  Washington.  98168.  All 
communications  received  before  this 
date  will  be  considered  by  the 
Administrator,  and  the  AD  may  be 
changed  in  light  of  the  comments 
received.  Operators  are  urged  to  submit 
their  comments  as  early  as  possible 
since  it  may  not  be  possible  to  evaluate 
comments  received  near  the  effective 
date  in  sufficient  time  to  amend  the  AD 
before  it  becomes  effective. 

The  substance  of  the  AD  has  been 
informally  coordinated  with  the 
manufactu«-er,  the  McDonnell  Douglas 
Corporation,  and  the  Air  Transport 
Association  of  America. 

List  of  Subjecto  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

PART  39— (AMENDED! 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


8  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

McOoimeU  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-9-20.  -30,  -40.  -50. 
and  C-9  (Military)  series  airplanes, 
certifled  in  all  categories  which 
correspond  to  factor  serial  numbers 
listed  in  McDonnell  Douglas  Service 
Bulletins  Nos.  27-196.  dated  September 
la  1984,  and  27-250.  dated  August  29, 
1984.  These  McDonnell  Douglas  Service 
Bulletins  are  hereinafter  referred  to  as  S/ 
B  27-196  and  S/B  27-250,  respectively. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  detect  cracks  and  prevent  failure  of  the 
slat  drive  mechansim  and  its  interrelated 
structure,  accomplish  the  following: 

A.  Within  20  days  or  135  landings, 
whichevei  occurs  first  after  the  effective  date 
of  this  AD,  inspect  the  left  and  right  actuator 
drive  slat  mechanism  in  accordance  with  S/B 
27-196,  or  later  FAA  approved  revisions. 

1.  If  no  cracks  are  found,  no  further 
inspection  is  required. 

2.  If  a  crack  is  found,  and  the  crack  is  less 
than  1  inch  in  length,  inspect  the  actuator  slat 
drive  shaft  at  intervals  not  to  exceed  1.600 
landings  or  until  such  time  that  Condition  II 
of  S/B  27-196  is  accomplished. 

3.  If  a  crack  is  found,  and  the  crack  is  one 
inch  or  greater  in  length,  replace  the  actuator 
slat  drive  shaft  in  accordance  with  Condition 
n  of  S/B  27-196,  or  later  FAA  approved 
revisions. 

B.  Within  20  days  or  135  landings, 
whichever  occurs  first  after  the  effective  dale 
of  this  AD.  inspect  the  forward  slat  drive 
drums'  l>ellcrank  shafts  that  have 
accumulated  4,000  or  more  landings  since 
new  or  last  overhaul. 

1.  If  no  cracks  are  detected,  inspect  the  slat 
drive  drum  l>ellcrank  shaft  for  cracks  as 
shown  on  Figure  1.  of  S/B  27-250,  at  intervals 
not  to  exceed  1,500  landings  or  until  such 
time  that  Condition  II  of  S/B  27-250  is 
accomplished. 

2.  If  Cracks  are  found,  replace  the  drum 
shaft  in  accordance  with  Condition  II  of  S/B 
27-250.  or  later  FAA  approved  revisions. 
Replacement  of  slat  drive  drum  bellcrank 
shaft  is  considered  to  he  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  B.I.,  above. 

C.  If  cracks  are  found  in  locations  in  the 
slat  drive  8haft(s)  other  than  those  identified 
in  S/B  27-196  and  S/B  27-250.  replace  the 
component(s)  before  further  Hight.  in 
accordance  with  paragraph  D.,  below,  or 
rework  in  a  manner  approved  by  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office.  FAA,  Northwest  Mountain  Region. 

D.  Terminating  Actions.  Completion  of 
Condition  II  of  S/B  27-196  and  Condition  II  of 
S/B  27-250.  or  later  FAA  approved  revisions, 
constitutes  terminating  action  for  this  AD. 

E.  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 


accomplishment  of  inspection/replacement 
required  by  this  AD.  This  flight  must  be  in 
day  visual  meteorological  conditions. 

F.  Alternative  inspections,  modifications, 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Manager.  Los  Angeles  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region. 

C.  Upon  request  of  operator,  an  FAA 
Maintenance  Inspector,  subject  to  prior 
approval  of  the  Manager.  Los  Angeles 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  intervals  specified  in  this  AD  to 
permit  compliance  at  an  established 
inspection  period  of  the  operator  if  the 
request  contains  substantiating  data  to  justify 
the  increase  for  that  operator. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 
60).  These  documents  also  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach, 
California. 

(Sees.  313(a)  314(a).  601  through  610.  and  1102 
of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a).  1421  through  1430.  and  1502):  49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449,  January 
12, 1983):  and  14  CFR  11.89) 

Note. — The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of  Order 
12291  with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26. 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required).  A 
copy  of  it,  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 

caption  FOn  FUltTMER  INFORMATION  CONTACT. 

Issued  in  Seattle.  Washington,  on 
November  19, 1984. 
Wayne  |.  Barlow. 
Acting  Director,  Northwest  Mountain  Region. 

|FR  Doc  M-32047  Filed  12-7-M;  S:4S  •m) 
MLLNM  COM  4t10-1>-M 
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14  CFR  Part  3t 

[Docket  No.  72-CE-»-AD:  Amdt  3»-4fMl 

Airworthiness  DirectivM;  Ceasna 
Modals  ISO,  172. 177, 182. 205, 20t. 
207.  and  210  Sariea  Alrpianaa 

AQCMCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Correction  of  final  rule. 

summary:  This  action  corrects 
Airworthiness  Directive  (AD)  72-03-03 
Rl,  Amendment  39-4930  (40  FR  39291). 
applicable  to  certain  Cessna  Models  150, 
172. 177, 182,  20S.  206.  207  and  210  Series 
Airplanes.  This  correction  is  necessary 
because  the  date  of  January  1. 1983,  set 
forth  in  the  first  sentence  of  paragraph 
(d),  is  erroneous.  It  should  be  January  1, 
1973.  Action  is  taken  herein  to  correct 
this  discrepancy. 

CFFTCTIVt  DATT:  November  27, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  W.  Haig.  Aerospace  Engineer. 
ACE-120W,  FAA,  Wichita  Aircraft 
Certification  Office,  Room  100. 1801 
Airport  Road,  Wichita.  Kansas  67209; 
Telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION: 
Subsequent  to  the  issuance  of  Revision  1 
to  AD  72-03-03,  Amendment  39-4930  (49 
FR  39291).  applicable  to  certain  Cessna 
Models  150, 172. 177. 182.  205.  206.  207 
and  210  Series  aircraft  the  FAA  found 
that  the  date  in  the  first  line  (A  revised 
paragraph  (d)  of  the  AD  is  erroneous. 
The  date  of  January  1, 1983.  should  be 
January  1, 1973.  Therefore,  action  is 
taken  herein  to  make  this  correction. 
Since  this  action  rectifies  an  error,  it 
imposes  no  additional  burden  on  any 
person.  Therefore,  notice  and  procedure 
hereon  are  unnecessary  and  contrary  to 
the  public  interest,  and  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

In  FR  Doc.  84-26432  (49  FR  39291). 
appearing  in  the  Federal  Register  of 
October  5, 1984,  make  the  following 
correction: 

In  the  fir^t  line  of  paragraph  (d)  of  the 
AD,  change  the  date  from  January  1, 
1983,  to  "January  1. 1973." 

(Sees.  313(a).  601  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (46  U.S.C 
1354(a),  1421  and  1423):  49  U.S.C.  106(g] 
(Revised  Pub.  L  97-449,  January  12, 1983): 
and  Sec.  11.89  of  the  Federal  Aviation 
Regulations  (14  CFR  11.89)) 

Issued  in  Kansas  City,  Missouri,  on 
November  27, 1984. 
John  E.  Shaw, 
Acting  Director,  CentraJ  Region. 

int  Doc.  M-aXMS  Filed  12-7-M;  8:45  ami 
■ILLmO  COOC  M10-1S-M 


14CFRPvt3» 

(Docket  No.  83-ASW-23;  Amdt  3A-49S9] 

Alrworthtnta  DIrvcthres;  Soctot* 
Nationale  Indutrtelle  Aarospatlata, 
Models  AS3506.  AS3S0C  AS3S0D,  and 
AS350D-1 

aocncy:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  modification  of  a  wiring 
harness  previously  installed  as  part  of 
Aerospatiale  Helicopter  Corporation's 
(AHC)  Supplemental  Type  Certificate 
(STC)  Number  SH4032SW  on  Societe 
Nationale  IndustrieUc  Aerospatiale 
(SNIAS)  Model  8s350B  or  STC 
SH2825SW  on  SNIAS  Models  AS350C 
AS350D,  and  AS350D-1.  This 
amendment  is  needed  because  the  FAA 
has  determined  that  the  existing  AD 
should  apply  to  all  part  numbers  (P/N) 
of  Air  Cruisers  flotation  kits  installed 
under  the  above  STCs. 
DATES:  Elective  December  20. 1984. 

Compliance  is  required  prior  to  any 
further  overwater  flight  operation  of  the 
helicopter  after  the  effective  date  of  this 
AD  (unless  already  acompli&hed  in 
accordance  with  AHC  Service  Bulletin 
No.  SB  350-ia  dated  April  4, 1963). 

ADDRESSCS:  The  applicable  service 
bulletin  may  be  obtained  from 
Aerospatiale  Helicopter  corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75051,  Attention:  Customer  Support. 

A  copy  of  the  service  bulletin  is 
contained  in  the  Rules  Dodcet  at  the 
Office  of  the  Regional  Counsel 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road, 
Forth  Worth,  Texas,  76100. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.R.  Baimister,  Helicopter  Certification 
Branch,  ASW-170,  Aircraft  Certification 
Division.  Southwest  Region,  Federal 
Aviation  Administration.  P.O.  Box  1689. 
Fort  Worth.  Texas  76101.  telephone 
number  (817)  877-2590. 

SUPPI^MENTARY  INFORMATION:  This 
amendment  amends  Amendment  39- 
4657  (48  FR  27533),  AD  83-11-01.  which 
limits  the  efTectivity  of  the  AD  to  those 
helicopters  with  flotation  kit  P/N 
El 6636-505.  After  issuirtg  Amendment 
39-4657.  the  FAA  has  determined  that 
additional  Air  Cruisers  kits  P/Ns 
El  6630-503  and  E16636-507  may  also  be 
installed  in  accordance  with  STCs 
SH4032SW  and  SH2825SW.  The  routing 
of  the  harness  is  the  same  for  all  kits, 
therefore  the  problem  of  chafing  would 
exist  in  all  installations  pertaining  to 


these  STCs.  Without  adeqaate  chafing 
protection,  the  electrical  wires  to  the 
float  actuation  squibs  could  fail  and 
prevent  proper  iiiflation  of  the 
emergency  flotation  system. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
in^jracticable,  and  good  cause  exists  fin- 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  approximately 
110  helicopters  for  a  total  cost  of 
$18,150.  Therefore,  I  certify  that  this 
action  (1)  is  not  "major  rule"  under 
Executive  Order  12291.  and  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979).  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 

"FOR  FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviatfain 
safety.  Safety. 

Adoption  of  the  Amendoent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  amending  Amendment  39-4657  (48 
FR  27533).  AD  83-11-01,  by  revising  the 
applicability  paragraph  to  read  as 
follows: 

Societe  Nathmale  Indintrielle  Aerospetide 
(SNIAS>:  Applies  to  all  SNIAS  Mode) 
AS350B.  AS350C.  AS350D.  and  AS350D-1 
helicopters,  certificated  in  all  categories, 
that  have  Air  Crutier  fkttation  kits 
instaDed  in  accordance  %vith  STC 
SH403ZSW  Of  SH2825SW.  and  delivered 
by  AHC  prior  to  April  4, 1983. 


This  amendment  amends  Amendment 
39-4657  (48  FR  27533),  AD  83-11-01. 

(Sea  313(a),  eia  and  603,  Federal  Aviation 
Act  of  1958.  as  amended  (49  U.S.C.  1354(a). 
1421.  and  1423):  49  VS.C.  10e(g]  (Revised. 
Pub.  L  97-44a  janauary  12. 1963):  14  CFR 
11.89) 

This  amendment  becomes  effective 
December  20, 1964, 

Issued  in  Forth  Worth,  Texas,  on 
November  26. 1984. 
C.R.  MeluRlB.  Jr., 

Director.  Southwest  Region. 

IFK  Due  M-^2a62  FiM  Ur-7-U:  S:*:  •»{ 
BHJJNQ  COK  4S10-19-M 
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14CFRPart91 

(Dock««  Na  22951;  Amdt  No  91-186] 

Temporary  Flight  Restrictions 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  to  S  91-91  of 
the  Federal  Aviation  Regulations  (FAR) 
provides  for  imposition  by  the 
Administrator,  or  his  designee,  of 
temporary  flight  restrictions  over  an 
area  in  which  all  aircraft  activity  would 
be  prohibited,  except  appropriate  rescue 
activity,  when  an  incident  or  event  on 
the  surface  poses  a  hazard  to  people  on 
the  ground  or  to  airborne  aircraft.  The 
amendment  also  narrows  the 
circumstances  in  which  aircraft  may  be 
relieved  from  complying  with  certain 
temporary  flight  resblctions  to  those 
operations  that  are  approved  by  the 
official  in  charge  of  on  scene  emergency 
response  activities.  The  flight  plan  filing 
and  notification  requirements  have  also 
been  relaxed  for  certain  operations. 
EFFECTIVE  DATE:  June  6. 1985. 
KM  FURTHER  INFORMATION  CONTACT. 
Mr.  William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch,  ATO-230, 
Airspace — Rules  and  Aeronautical 
Information  Division,  Office  of  the 
Associate  Administrator  for  Air  Traffic, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone  (202) 
426-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

Currently,  under  FAR  §  91.91,  the 
Administrator  may  impose  a  temporary 
flight  restriction  (TFR)  to  prevent 
congestion  of  sightseeing  aircraft  over 
an  event  which  may  generate  a  high 
degree  of  public  interest,  or  to  provide  a 
safe  operating  environment  for  disaster 
relief  aircraft.  An  example  typical  of 
Notices  to  Airmen  (NOT AM) 
establishing  an  area  wherein  TFR's 
apply  would  be: 

Flight  restrictions  relief  aircraft  operations, 
Minner,  Iowa,  effective  immediately  and  until 
2359  GMT.  January  a.  1963.  Pursuant  to  FAR 
J  91.91  temporary  flight  restrictions  are  in 
effect  within  a  5  statute  mile  radius  of  the 
Minner  VOR  at  and  below  3.000  feet  ACL 
Minner  flight  service  station  (FSS)  (792)  555- 
674Z  Pleasant  County  Sheriffs  Department 
(792)  555-8122  is  the  agency  directing  relief 
activities. 

The  rule  allows  five  major  exceptions 
to  the  prohibition  against  flight  in  those 
areas:  (1)  Aircraft  participating  in 
diaster  relief,  and  operated  under  the 
direction  of  the  agency  responsible  for 


relief  operations;  (2)  aircraft  operating  to 
or  from  an  airport  within  the  area  and 
operated  so  as  not  to  hamper  or 
endanger  relief  activities;  (3)  operations 
specifically  authorized  under  an 
instrument  flight  rules  (IFR)  air  trafflc 
control  (ATC)  clearance;  (4)  en  route 
operations  under  visual  flight  rules 
(VFR),  when  flight  aroimd  or  above  the 
area  is  impracticable  due  to  weather, 
terrain,  or  other  considerations,  notice  is 
given  to  the  air  traffic  facility  specifled 
in  the  Notice  to  Airmen,  and  the 
operation  does  not  hamper  or  endanger 
relief  activities;  and  (5)  the  aircraft  is 
carrying  accredited  news 
representatives  or  persons  on  official 
business  concerning  the  incident  or 
event,  is  operated  above  the  altitudes 
used  by  disaster  relief  aircraft  unless 
specifically  authorized  to  fly  lower,  and 
the  operator  has  filed  a  flight  plan  to 
include  any  information  deemed 
necessary  by  ATC. 

Several  incidents  have  demonstrated 
the  need  for  control  broader  than  that 
provided  for  in  current  S  91.91  in  order 
to  ensure  adequate  levels  of  safety  of 
persons  and  property  on  the  groimd.  For 
example,  in  March  1981,  a  high-rise 
condominium  under  construction  in 
Cocoa  Beach,  Florida,  collapsed.  Ground 
rescue  teams,  using  listening  devices, 
were  trying  to  determine  if  any 
survivors  were  trapped  beneath  the 
rubble.  A  news  helicopter  operating  in 
the  area  created  noise  rendering  the 
listening  devices  useless. 

Another  incident  occurred  near 
Crestview,  Florida,  on  April  8, 1979.  A 
train  derailment  caused  chlorine  gas  to 
be  released  into  the  atmosphere.  Later, 
as  rescue  personnel  were  staging 
beneath  the  gas  cloud,  rotor  wash  from 
a  low  flying  helicopter  forced  gas  into 
the  staging  area,  causing  injury  to 
several  rescue  team  members.  The  Fort 
Worth,  Texas,  Office  of  Emergency 
Management,  has  also  advised  of  an 
incident  that  occurred  in  that  city  in 
1982  involving  a  chlorine  gas  tank  leak 
at  a  water  treatment  plant.  A  news 
media  helicopter  landing  close  to  the 
incident  created  rotor  wash  which 
dispersed  the  toxic  gas  into  an  area 
where  people  were  working. 
Approximately  seven  persons  were 
taken  to  the  hospital  for  treatment.  A 
Fort  Worth  city  official  stated  that  these 
casualties  would  not  have  occurred  if 
the  media  helicopter  had  not  been 
operated  so  close  to  the  incident  site. 

In  ail  of  the  above  examples,  flight 
restrictions  under  §  91.91  were 
implemented  by  local  FAA  elements. 
However,  the  operations  which  proved 
hazardous  to  ground  personnel  were 
specifically  excluded  from  the 
restrictions  under  the  current  rule.  A 


number  of  other  incidents  have 
occurred,  with  little  warning,  which 
have  created  a  hazard  to  aircraft,  but 
which  have  not  been  within  the  scope  of 
the  current  {  91.91.  Those  incidents 
include  persons  discharging  firearms  at 
aircraft,  toxic  gas  releases,  and  bomb 
detonations.  A  recent  coal  gas  leak  from 
a  deep  mine  that  had  been  "sealed"  for 
several  years  created  a  potential  hazard 
to  unwary  aircraft  operators  and 
occupants.  Those  incidents  do  not,  by 
defmition,  qualify  for  current  {91.91 
restrictions.  In  those  types  of  cases,  the 
FAA  needs  swift  procedures  for  the 
issuance  of  temporary  flight  prohibitions 
to  provide  adequate  protection  of 
airborne  aircraft  and  aircraft  occupants. 
It  is,  therefore,  necessary  to  revise  and 
update  S  91.91  to  cover  such  situations. 

These  amendments  are  based  on  a 
Notice  of  Proposed  Rulemaking  (Notice 
No.  82-7)  published  in  the  Federal 
Register  on  April  29, 1982,  (47  FR  18560). 
All  interested  persons  have  been  given 
an  opportunity  to  participate  in  the 
making  of  these  amendments  and  due 
consideration  has  been  given  to  all 
matters  presented.  A  number  of 
substantive  changes  and  changes  of  an 
editorial  and  clarifying  nature  have  been 
made  to  the  proposed  rules  based  upon 
relevant  comments  received  and  upon 
further  review  by  the  FAA.  Except  for 
minor  editorial  and  clarifying  changes 
and  the  substantive  changes  discussed 
below,  these  amendments  and  reasons 
for  their  adoption  are  the  same  as  those 
contained  in  Notice  82-7. 

Discussion  of  Comments 

The  National  Transportation  Safety 
Board  (NTSB)  flled  comments 
supporting  the  proposed  rule,  and 
suggests  the  phrase  "on  the  ground"  in 
proposed  {  91.91(a)(1)  be  replaced  with 
the  phrase  "on  the  surface"  in  order  to 
make  it  clear  that  it  includes  situations 
over  waterways,  rivers,  and  bodies  of 
water.  The  NTSB  also  suggests  the 
phrase  "agency  responsible  for  relief 
activities"  in  proposed  S  91.91(b).  {d)(l), 
and  (d)(3),  be  replaced  by  the  phrase 
"offlcial  in  charge  of  on  scene 
emergency  response  activities."  The 
recommended  changes  more  clearly 
convey  the  intent  of  the  proposed  rule  as 
well  as  the  current  rule,  and  the  rule 
reflects  these  changes. 

The  Aircraft  Owners  and  Pilots 
Association  (AOPA)  generally  agrees 
with  the  proposed  rule,  and  believes 
that  every  effort  should  be  made  to 
exclude  airports  from  TFR  areas.  To  the 
extent  this  cannot  be  accomplished, 
AOPA  does  not  believe  operators 
should  be  required  to  notify  the  FAA  for 
flight  to  and  from  an  airport  within  the 
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TFR  area.  AOPA  states  that  this  is  not  a 
provision  in  the  current  rule  because 
those  operations  are  required  to  be 
conducted  without  hampering  or 
endangering  relief  activities. 

The  FAA  agrees  that  there  is  no 
reason  to  require  notification  for  an 
operation  into  a  TFR  when  the  operation 
is  necessitated  by  weather,  terrain,  etc.. 
because  the  objective  of  the  TFR  would 
not  be  affected  by  such  infrequent  and 
noninterfering  occurrences.  However,  in 
situations  which  require  disaster  relief 
aircraft  operations,  the  FAA  must 
provide  for  the  safety  of  those  aircraft 
as  proposed  by  requiring  notification  of 
flight  into  and  within  any  TFR 
designated  under  those  conditions. 
Notification  serves  to  establish  a  means 
whereby  aircraft  operators  receive 
information  concerning  the  nature  of 
relief  aircraft  activities.  Operators,  using 
this  information  are  better  equipped  to 
conduct  flight  so  as  not  to  hamper  or 
endanger  relief  activities.  The  final  rule 
has  been  revised  to  provide  that 
notification  will  be  for  the  purposes  of 
receiving  advisories  concerning  relief 
activities. 

AOPA  and  the  National  Business 
Aircraft  Association  (NBAA) 
recommend  that  the  duration  of  the  TFR 
be  set  forth  in  the  implementing 
NOT  AM.  This  recommendation  does  not 
require  a  rule  change  and  will  be 
coordinated  with  the  apropriate  FAA 
offices  and  facilities. 

The  NBAA  also  suggests  that  a  clear 
explanation  in  the  NOT  AM  of  the 
reason  the  restriction  is  imposed  should 
result  in  greater  cooperation  in  avoiding 
a  hazardous  area,  and  that  an  education 
program  be  conducted  to  inform  pilots  of 
the  provisions  of  the  new  rule.  The  FAA 
intends  to  publish  an  advisor>'  circular 
which  will  be  available  to  interested 
parties.  Additionally,  the  NBAA 
suggests  an  annual  review  be  conducted 
of  all  TFR  operations  under  the  rule  to 
determine  if  the  provisions  of  the  rule 
with  respect  to  these  operations  are 
warranted.  The  FAA  periodically 
reviews  TFR's  that  have  been  issued 
and  will  continue  to  do  so. 

The  State  of  Oregon  Aeronautics 
Division  in  support  of  the  rule 
recommends  the  inclusion  of  a 
procedure  for  amending  NOTAM's  if 
circumstances  should  develop  which 
required  more  restrictive  requirements. 
It  also  suggests  that  notice  of  any 
upgraded  condition  be  accomplished  by 
radio  broadcasts.  Situations  that 
necessitate  upgrading  a  TFR  NOT  AM 
should  be  very  rare.  However,  if  this 
should  become  necessary,  the  NOT  AM 
can  be  cancelled  quickly  and  easily  by 
the  issuance  of  a  more  restrictive 
NOT  AM. 


The  Offshore  Racing  Commission  of 
the  American  Power  Boat  Association 
(ORC)  agrees  generally  with  the 
proposed  rule,  but  objects  to  the 
provisions  of  the  current  rule  which 
provides  for  news  media  operations  in 
the  TFR  area.  ORC  believes  that 
helicopters  carrying  news 
representatives  to  cover  boat  races 
operate  dangerously  close  to  the  high 
speed  racing  craft  and  are  having  a 
serious  effect  on  the  boats'  attitude. 
ORC  recommends  that  the  rule  provide 
for  the  establishment  of  a  minimum 
altitude  within  the  TFR  area  which 
would  apply  to  all  aircraft  except  those 
assigned  for  safety  or  official  business 
purposes  by  officials  of  the  event.  With 
respect  to  events  such  as  boat  races,  the 
current  rule  provides  for  the 
establishment  of  a  TFR  area  to  preclude 
an  unsafe  congestion  of  sightseeing 
aircraft.  Since  news  media  aircraft  are 
not  sightseeing  aircraft,  they  are  not 
covered  by  the  current  rule  and  no 
change  in  these  provisions  was 
proposed  in  Notice  82-7. 

liie  ORC  also  suggests  that  an  FAA 
representative  be  present  during  race 
events  to  monitor  the  TFR  area  for  FAR 
violations.  The  FAA  does  not  believe  it 
is  necessary  to  monitor  all  events  where 
news  media  coverage  is  accomplished 
by  aircraft.  The  current  regulations 
provide  for  the  safety  of  persons  and 
property  on  the  surface.  For  example, 
while  §  91.79  allows  helicopters  to  be 
operated  at  altitudes  above,  and 
distances  from,  persons,  vessels, 
vehicles,  or  structures  less  than  those 
required  of  fixed  wing  aircraft,  it  also 
requires  such  operations  to  be 
conducted  without  hazard  to  persons 
and  property  on  the  surface.  If  there  is 
reason  to  believe  that  an  aircraft  is  not 
being  operated  in  compliance  with  the 
regulations,  or  that  an  operator  cannot 
determine  the  minimimi  safe  distance 
from  participating  racing  craft,  then  the 
local  FAA  General  Aviation  District 
Office  should  be  contacted  for 
assistance. 

The  State  of  Idaho  Department  of 
Transportation,  in  support  of  the 
proposed  rule,  noting  several  incidents 
in  which  rescue  aircraft  and  people 
being  rescued  were  directly  endangered 
by  unauthorized  aircraft  operations, 
suggests  that  speeding  the  process  of 
imposing  TFR's  might  add  strength  to 
the  rule,  and  that  the  text  of 
implementing  NOTAM's  should  be 
written  in  a  style  that  would  facilitate 
ease  in  plotting.  These  suggestions  are 
appreciated  and  will  be  considered 
during  a  review  of  the  ATC  procedures 
concerning  TFR's.  Further,  it 
recommends  that  the  agency  which 
requested  the  TFR  be  the  only  authority 


for  allowing  flight  in  the  TFR.  Both 
Notice  82-7  and  this  final  rule  contain 
this  provision  with  respect  to  hazards 
associated  with  incidents  on  the  surface. 
However,  in  the  other  situations,  the 
FAA  believes  the  current  regulations  are 
sufficient. 

The  Miami,  Florida,  fire  department 
noted  that  the  city  of  Miami  fire/rescue 
has  experienced  disruption  of    . 
emergency  operations  through 
interrupted  radio  messages  due  to 
aircraft  noise  and  through  prop  wash 
moving  toxic  fumes  and  blowing 
blankets,  bandages,  etc.  off  of  victims  of 
the  incident.  The  city  of  Miami  fire 
department,  the  International  Fire 
Service  Training  Association,  the 
Oklahoma  State  University  Fire  Service 
Training  Department,  the  South  Carolina 
State  Firemen's  Association,  the 
Prattville,  Alabama,  fire  department, 
and  the  Fargo,  North  Dakota,  fire 
department  filed  comments  in  support  of 
the  amendment  to  the  rule.  The 
comments  of  the  Chemical 
Manufacturers  Association,  Military 
Airlift  Command,  Air  Transport 
Association,  and  the  Air  Line  Pilots 
Association  also  support  the 
amendment. 

Two  broadcast  news  organizations — 
Columbia  Broadcasting  System.  Inc.  and 
National  Broadcasting  Company.  Inc. — 
and  three  associations — the  National 
Association  of  Broadcasters,  the  Society 
of  Professional  Journalists/Sigma  Delta 
Chi,  and  the  Radio-Television  News 
Directors  Associations — submitted  joint 
comments  expressing  support  for  the 
safety  objectives  served  by  {  91.91,  but 
strongly  opposing  the  adoption  of  the 
proposed  amendment  insofar  as  it 
would  prohibit  news  organizations  from 
flying  over  the  sites  of  newsworthy 
events  whenever  a  temporary  flight 
restriction  is  imposed  to  protect  persons 
and  property  on  the  ground  or  in  the  air 
from  hazards  associated  with  an 
incident  on  the  ground.  The  joint 
broadcasting  and  journalism 
commenters  propose  two  alternatives  to 
the  FAA  proposal.  First,  the  commenters 
propose  a  less  restrictive  regulation 
under  which  news  gathering  aircraft 
would  maintain  a  communications  link 
with  FAA  and/or  rescue  personnel  at 
the  emergency  site,  and  could  receive 
the  recommendations  of  rescue 
personnel  to  avoid  unsafe  conditions. 
Alternatively,  if  the  rule,  as  proposed,  is 
made  final,  Oie  joint  commenters  urge 
the  adoption  of  guidelines  to  minimize 
the  effect  on  news  aircraft. 

The  FAA  agrees  that  consistent  with 
the  First  Amendment  guarantees  of  the 
constitution,  regulation  of  aerial 
newsgathering  should  be  no  more 
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restrictive  than  is  essential  to  achieve 
safety.  However,  we  cannot  agree  that 
the  procedures  proposed  by  the  joint 
coRunenters  for  a  ground-to-air 
communications  link  with 
newsgathering  aircraft  which  would 
permit  air  trafHc  control  speciahsts  to 
make  flight  recommendations,  are 
adequate  to  assure  safety.  The  FAA 
appreciates  the  spirit  of  responsibility 
and  cooperation  of  those  aerial 
newsgathering  ioumaUsts  who  routinely 
cooperate  wiih  FAA  in  an  effort  to 
assure  that  their  activities  pose  no 
safety  hazard  to  others.  Nevertheless, 
incidents  involving  the  news  media  do 
occur.  Therefore,  reliance  on 
recommendations  in  lieu  of  airspace 
restrictions  would  not  be  sufficient  to 
assure  8afe^y.  Furthermore,  the 
establishment  of  communications  Unks 
often  is  not  feasible  in  emergency 
situations,  and  any  establishment  and 
use  of  such  communications  by 
newsgathering  aircraft  could  divert 
resources  needed  for  rescue  activities. 

However,  the  FAA  agrees  with  the 
suggestion  that  guidelines  should  be 
prepared  to  prevent  unnecesseiry 
restriction  on  aerial  newsgathering.  The 
FAA  intends  to  issue  an  advisory 
circular  and  to  revise  national  ATC 
procedures  to  ensure  that  only  in  cases 
where  a  hazard  is  present  to  persons 
and  property  on  the  ground  or  in  the  air 
will  a  total  ban  be  placed  on  all  aircraft. 

Finally,  based  on  a  review  of  the 
comments  received  and  further  FAA 
consideration,  certain  paragraphs  have 
been  editorially  rearranged  and  several 
paragraphs  have  been  reworded  to  use 
language  usually  used  in  NOTAM's 
designating  temporary  flight  restrictions. 
The  requirements  applicable  to  law 
enforcement  and  event  personnel  have 
been  separated  from  the  requirements 
applicable  to  news  representatives. 

Economic  Analysis 

This  amendment  is  in  accordance 
with  the  FAA  policy  of  seeking  an 
acceptable  level  of  air  safety  for  all 
airspace  users.  The  economic  beneHts 
and  costs  of  this  amendment  to 
consumers,  the  pubhc.  Federal  State, 
and  local  governments  have  been 
considered  and  found  to  be  negligible. 

Consequences 

There  would  be  three  types  of 
operations  that  are  presently  permitted 
under  the  current  regulation  that  would 
be  prohibited  under  the  proposed  rule  in 
certain  situations.  The  types  are: 

(1)  Operations  to  or  from  an  airport 
%vithin  the  designated  area. 

(2)  VFR  overflight  operations  when 
flight  conditions  around  the  designated 
area  prevent  another  route. 


(3)  news  media  operations. 

In  the  case  of  type  (1)  operations,  the 
designating  FAA  facility  would,  to  the 
maximum  extent  possible,  exclude 
airports  from  the  designated  area.  In  the 
event  an  airport  is  included  in  the  area, 
impacted  arrival  operations  would  have 
to  use  an  alternate  airport  Aircraft 
desiring  to  depart,  on  the  other  hand, 
could  not  depart  until  the  restrictions 
were  relaxed  or  cancelled. 

In  the  case  of  type  (2)  operations,  it 
would  be  almost  impossible  for  the  ATC 
facility  to  recommend  other  than 
avoiding  the  area  completely. 

News  media  operations  (type  (3)] 
would  be,  because  of  a  perceived  need 
to  fly  "low  and  close,"  prohibited 
entirely  and  without  an  alternative 
course  of  action  except  to  conduct 
operations  from  the  ground. 

There  have  been  approximately  10 
incidents  over  the  past  5  years  that 
would  have  warranted  implementing 
temporary  flight  restrictions  that  would 
have  excluded  all  types  of  air  operations 
except  for  relief  activities.  This 
represents  an  average  of  two  relief 
activities  per  year.  Of  this  average,  it  is 
estimated  that  there  would  be  no 
economic  impact  on  type  (1)  and  (2) 
operations  because  the  areas  in  which 
restrictions  apply  generally  encompass 
a  2  nautical  mile  radius  with  the  ceiling 
at  2,000  feet  above  ground  level. 

Since  all  news  media  would  be 
excluded,  some  extra  expenses  may  be 
incurred  such  as  costs  for  alternate 
transportation  means.  In  view  of  the 
number  of  occurrences,  this  impact  is 
considered  insignificant.  In  any  event  If 
any  unforeseen  economic  burden  were 
to  be  placed  on  operators,  it  would  be 
definitely  offset  by  the  enhanced  safety 
benefits,  afforded  by  the  rule,  to  ground 
relief  crews  and  unwary  aircraft 
occupants. 

Benefits 

This  amendment  is  expected  to 
increase  safety  and  efficiency  in  the 
areas  where  ground  crews  would  be 
susceptible  to  life-threatening 
conditions— conditions  which  could  be 
compounded  by  low  flying  aircraft. 
Additional  safety  beneflts  are  expected 
to  be  realized  by  aircraft  in  flight 
because  of  the  protection  from  hazards 
emanating  from  the  surface.    - 

Determination 

Considering  the  limited  number  of 
times  this  amendment  would  be 
invoked,  the  inherent  benefits  to  the 
public  and  the  overall  economic 
evaluation,  including  the  effects  on 
small  business  entities,  the  economic 
impact  of  this  rule  is  judged 
nonsigniflcant  There  should  be  no 


appreciable  economic  impact  to  the 
public,  consumers.  Federal,  State,  and 
local  governments. 

Because  the  very  small  number  of 
incidents  per  year  that  would  warrant 
imposition  of  a  temporary  flight 
restriction  with  the  stricter  provisions 
adopted  by  this  amendment  and 
generally  small  radius  and  low  ceiling  of 
the  restricted  areas,  this  document 
involves  a  rulemaking  action  which  is 
not  a  "major  rule"  under  Executive 
Order  12291  and  is  not  a  "significant 
rule"  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28, 
1979).  For  these  reasons  and  because  the 
only  economic  beneflts  would  be  those 
to  individuals  who  receive  additional 
protection  from  the  revised  rule.  I  certify 
that  under  the  criteria  of  the  Regulatory 
Flexibihty  Act  the  amendment  will  not 
have  a  signiflcant  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  the  FAS  has  determined  that 
the  expected  impact  of  this  amendment 
is  so  minimal  that  it  does  not  require  a 
full  evaluation. 

List  of  Subjects  in  14  CFR  Part  91 

Airmen.  Air  safety.  Safety,  Aviation 
safety.  Air  transportation.  Aircraft 

The  Amendment 

PART  91— (AMENDED] 

Accordingly,  Part  91  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  91)  is 
amended  by  revising  i  91.91  to  read  as 
follows: 

}  91.91    Temporary  flight  restrictiont. 

(a)  The  Administrator  will  issue  a 
Notice  to  Airmen  (NOT AM)  designating 
an  area  within  which  temporary  flight 
restrictions  apply  and  specifying  the 
hazard  or  condition  requiring  their 
imposition,  whenever  he  determines  it  is 
necessary  in  order  to — 

(1)  protect  persons  and  property  on 
the  surface  or  in  the  air  from  a  hazard 
associated  with  an  incident  on  the 
surface; 

(2)  provide  a  safe  envirorunent  for  the 
operation  of  disaster  relief  aircraft;  or 

(3)  prevent  an  unsafe  congestion  of 
sightseeing  and  other  aircraft  above  an 
incident  or  event  which  may  generate  a 
high  degree  of  public  interest. 

The  Notice  to  Airmen  will  specify  the 
hazard  or  condition  that  requires  the 
imposition  of  temporary  flight 
restrictions. 

(b)  When  a  NOT  AM  has  been  issued 
under  paragraph  (a)(1)  of  this  section,  no 
person  may  operate  an  aircraft  within 
the  designated  area  unless  that  aircraft 
is  participating  in  the  hazard  relief 
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activities  and  is  being  operated  under 
the  direction  of  the  official  in  charge  of 
on  scene  emergency  response  activities. 

(c)  When  a  NOT  AM  has  been  issued 
under  paragraph  (a)(2)  of  this  section,  no 
person  may  operate  an  aircraft  within 
the  designated  area  unless  at  least  one 
of  the  following  conditions  are  met: 

(1)  The  aircraft  is  participating  in 
hazard  relief  activities  and  is  being 
operated  under  the  direction  of  the 
official  in  charge  of  on  scene  emergency 
response  activities. 

(2)  The  aircraft  is  carrying  law 
enforcement  officials. 

(3)  The  aircraft  is  operating  under  an 
ATC  approved  IFR  flight  plan. 

(4)  The  operation  is  conducted 
directly  to  or  from  an  airport  within  the 
area,  or  is  necessitated  by  the 
impracticability  of  VFR  flight  above  or 
around  the  area  due  to  weather,  or 
terrain;  notiflcation  is  given  to  the  Flight 
Service  Station  (FSS)  or  ATC  facility 
specified  in  the  NOT  AM  to  receive 
advisories  concerning  disaster  relief 
aircraft  operations;  and  the  operation 
does  not  hamper  or  endanger  relief 
activities  and  is  not  conducted  for  the 
purpose  of  observing  the  disaster. 

(5)  The  aircraft  is  carrying  properly 
accredited  news  representatives,  and, 
prior  to  entering  the  area,  a  flight  plan  is 
filed  with  the  appropriate  FAA  or  ATC 
facility  specified  in  the  Notice  to  Airmen 
and  the  operation  is  conducted  above 
the  altitude  used  by  the  disaster  relief 
aircraft  unless  otherwise  authorized  by 
the  official  in  charge  of  on  scene 
emergency  response  activities. 

(d)  When  a  NOT  AM  has  been  issued 
under  paragraph  (a)(3)  of  this  section,  no 
person  may  operate  an  aircraft  within 
the  designated  area  imless  at  least  one 
of  the  following  conditions  is  met: 

(1)  The  operation  is  conducted 
directly  to  or  from  an  airport  within  the 
area,  or  is  necessitated  by  the 
impracticability  of  VFR  flight  above  or 
around  the  area  due  to  weather  or 
terrain,  and  the  operation  is  not 
conducted  for  the  purpose  of  observing 
the  incident  or  event 

(2)  The  aircraft  is  operating  under  an 
ATC  approved  IFR  flight  plan. 

(3)  The  aircraft  is  carrying  incident  or 
event  personnel,  or  law  enforcement 
officials. 

(4)  The  aircraft  is  carrying  properly 
accredited  news  representatives  and, 
prior  to  entering  that  area,  a  flight  plan 
is  filed  with  the  appropriate  FSS  or  ATC 
facility  specified  in  tlie  NOT  AM. 

(e)  Flight  plans  filed  and  notifications 
made  with  an  FSS  or  ATC  facility  under 
this  section  shall  include  the  following 
information: 

(1)  Aircraft  identification,  type  and 
color. 


(2)  Radio  communications  frequencies 
to  be  used. 

(3)  Proposed  times  of  entry  of,  and 
exit  from,  the  designated  area. 

(4)  Name  of  news  media  or 
organization  and  purpose  of  flight. 

(5)  Any  other  information  requested 
by  ATC. 

(Sees.  307  and  313(a).  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1348, 1354(a));  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449,  January 
12. 1983);  and  14  CFR  11.45) 

Issued  in  Washington,  D.C.,  on  October  31, 
1984. 

Donald  D.  Engen, 
Administrator. 
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14  CFR  Part  97 

[Docket  Na  24348;  Amdt  Na  12S3] 

Air  Traffic  and  Genaral  Operating 
Rulea;  Standard  Inatrument  Approach 
Procedurea;  Mlacellaneoua 
Antendmenta 

AGENCY:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

AOORESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 


For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SlAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-230),  Air 
Transportation  Division,  Office  of  Flight 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  D.C.  20591: 
telephone  (202)  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97] 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260-4 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  llus  amendment  also  identifies 
the  airport  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
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related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SlAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SLAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SlAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches.  Standard  instrument. 
Aviation  safety. 

Adoption  of  the  Amendment 

PART  97— (  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.L  on  the  dates 
specified,  as  follows: 

1.  By  amending  {  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN  SIAPs  identified  as  follows: 

•  •  •  Effective  /anuary  17. 1985 

Dixon.  IL — Dixon  Muni-Charles  R.  Walgreen 

RelA  VOR-A  Amdt.  8 
Forest  City,  lA— Forest  City  Muni,  VOR/ 

DME-A  Amdt.  2 
Pittsburg.  KS— Atkinson  Muni.  VOR/DME 

RWY  3,  Amdt  1 
Wichita.  KS— Colonel  )araefl  labara,  VOR-A 

Amdt  1 
Opelousas.  LA— St  Landry  Parish.  VOR/ 

DME-A  Amdt  2.  Cancelled 
Opelousas,  LA— St  Landry  Parish.  VOR/DME 

RWY  35,  Orig. 
Beverly.  MA— Beverly  Muni,  VOR  RWY  18, 

Amdt.  1 
Northampton.  MA — Northampton.  VOR/ 

0M£-B.Orig. 
I)etroit/GrosM  Qe,  MI — Crosse  lie  Muni, 

VOR-A  Amdt.  4 


Holland.  MI— Tulip  City.  VOR-A.  Amdt.  8 
Houghton  Lake,  MI — Roscommon  County, 

VOR  RWY  ft  Amdt  1 
Thief  River  Falls,  MN— Thief  River  Falls 

Regional,  VOR  RWY  13,  Amdt  7 
Maryville.  MO— Marj-iille  Memorial,  VOR/ 

DME  RWY  38.  Amdt.  2 
Broken  Bow.  NE— Broken  Bow  Muni,  VOR 

RWY  14,  Amdt.  1 
Hastings.  NB— Hastings  Muni,  VOR  RWY  4, 

Amdt  2 
Hastings,  NE— Hastings  Muni,  VOR  RWY  14. 

Amdt.  13 
Hastings.  NE— Hastings  Muni,  VOR  RWY  32, 

Amdt.  11 
Sidney.  NB— Sidney  Muni.  VOR/DME  RWY 

12,  Amdt.  1 
Sidney,  NE— Sidney  Muni.  VOR/DME  RWY 

30.  Amdt.  1 
Sidney,  NE— Sidney  Muni.  VOR  RWY  3a 

Amdt.  4 
Wapakoneta.  OH— Neil  Armstrong,  VOR-A, 

Amdt.  3 
Clinton.  OK— Clinton-Sherman,  VOR  or 

TACAN  1  RWY  35L.  Amdt.  8 
Clinton.  OK— Clinton-Sherman.  VOR/DME  2 

RWY  35U  Orig. 
Dallas,  TX— Addison,  VOR-A,  Amdt.  2 
Highgate,  VT— FranJdin  County  State,  VOR- 

A,  Amdt.  2 
Pullman,  WA — Pullman-Moscow  Regional. 

VOR  RWY  5,  Amdt.  5 
Baraboo,  WI — Baraboo  Wisconsin  Dells. 

VOR-A,  Amdt  10 
Rhinelander,  WI — Rhinelander-Oneida 

County,  VOR  RWY  5.  Amdt.  8 
Rhinelander,  WI — Rhinelander-Oneida 

County,  VOR  RWY  ft  Amdt.  1 
Rhinelander.  WI — Rhinelander-Oneida 

County,  VOR  RWY  15,  Amdt.  10,  Cancelled 
Rhinelander,  WI — Rhinelander-Oneida 

County,  VOR/DME  RWY  23,  Amdt.  8 
Rhinelander,  WI — Rhinelander-Oneida 

County,  VOR  RWY  27,  Amdt  1 
Rhinelander,  WI — Rhinelander-Oneida 

County.  VOR/DME  RWY  27,  Orig., 

Cancelled 
Wisconsin  Rapids.  WI — Alexander  Field- 
South  Wood  County.  VOR/DME-A,  Amdt. 

5 
Cheyenne.  WY— Cheyenne,  VOR-A  Amdt  7 

By  amending  S  97.25  LOC.  LOC/DME. 
LDA.  LDA/DME.  SDF,  and  SDF/DME 
SIAPs  identified  as  follows: 

•  •  •  Effective  January  17.  1985 

Tampa,  FL— Tampa  Intl.  LOC  (BC)  RWY  36R, 

Amdt  19 
Ames,  lA— Ames  Muni,  LOC  RWY  31.  Amdt 

4 
Beverly,  MA— Beverly  Muni.  LOC  RWY  16, 

Amdt.  2 
Iron  Mountain/Kingsford,  MI— Ford.  LOC/ 

DME  BC  RWY  1ft  Amdt.  7 
Dallas,  TX— Addison.  LOC-B,  Orig., 

Cancelled 
Dallas,  TX— Addison.  LOC  RWY  33,  Orig. 
Green  Bay.  WI— Austin  Straubel  Field.  LOC 

BC  RWY  24U  Amdt.  14 

3.  By  amending  §  97.27  NDB  and  NDB/ 
DME  SIAPs  identified  as  follows: 

•  •  *  Effective  January  17. 1965 

Tampa,  FL— Peter  O  Knight  NDB  RWY  3. 
Amdt.  10 


Tampa.  PL— Tampa  IntL  NDB  RWY  IBL. 

Amdt  32 
Fairfield,  L\— Fairfield  Muni,  NDB  RWY  35, 

Amdt  8 
Perry.  L\— Perry  Muni.  NDB  RWY  13.  Orig. 
Perry,  L\— Perry  Muni,  NDB  RWY  31.  Amdt.  3 
Storm  Lake,  LA — Storm  Lake  Muni,  NDB 

RWY  35.  Amdt.  3 
Pittsburg.  KS— Atkinson  Muni.  NDB  RWY  16. 

Amdt.  2 
Natchitoches,  LA — ^Natchitoches  Muni,  NDB 

RWY  34,  Amdt  2,  Cancelled 
Opelousas.  LA— St  Landry  Parish,  NDB  RWY 

17.  Orig. 
Beverly,  MA— Beverly  Muni,  NDB-A,  Amdt.  9 
Deckerville.  MI— Lamont  NDB  RWY  9,  Amdt. 

3,  Cancelled 
Deckerville,  MI— Lamont.  NDB  RWY  27, 

Amdt  3.  Cancelled 
Houghton  Lake,  MI — Roscommon  County, 

NDB  RWY  27.  Amdt  8 
Lansing.  MI— Capital  City,  NDB  RWY  28L. 

Amdt.  21 
Stui:giB.  MI— Kirsch  Muni,  NDB  RWY  24, 

Amdt  8 
West  Branch.  Ml — West  Branch  Community, 

NDB  RWY  27,  Amdt.  5 
Maryville,  MO — Maryville  Memorial,  NDB 

RWY  14,  Amdt.  1 
Broken  Bow,  NE— Broken  Bow  Muni,  NDB 

RWY  14,  Amdt.  5 
Hastings,  NE— Hastings  Muni,  NDB  RWY  14. 

Amdt.  10 
Ogallala,  NE— Searte  Field.  NDB  RWY  8. 

Amdt.  S.  Cancelled . 
Ogallala,  NE— Searle  Field.  NDB  RWY  28. 

Amdt  4,  Cancelled 
Dallas.  TX— Addison.  DNB  RWY  15.  Amdt.  2 
Dentoa  TX— Denton  Muni,  NDB  RWY  17, 

Amdt  4 
Rockport  TX— Aransas  Co,  NDB  2  RWY  14, 

Orig. 
Rockport  TX— Aransas  Co,  NDB  1  RWY  14, 

Amdt.  4 
NeiUsville,  WI— Neillsville  Muni,  NDB  RWY 

27.  Amdt  1 
Cheyenne,  WY— Cheyenne,  NDB  RWY  28. 

Amdt.  12 

4.  By  amending  S  97.29  ILS  ILS/DME. 
ISMLS,  MLS,  MLS/DME  and  MLS/ 
RNAV  SL\Ps  identified  as  follows: 

*  •   •  Effective  /anuary  17.  1985 

Tampa,  FL— Tampa  Intl,  ILS  RWY  18L,  Amdt. 

38 
Tampa.  FL— Tampa  IntL  ILS  RWY  18R,  Amdt 

2 
Unsing,  Ml— Capital  City,  ILS  RWY  lOR. 

Amdt  8 
Unsing,  Ml— Capital  City.  ILS  RWY  28L 

Amdt.  22 
Dallas.  TX— Addisoa  ILS  RWY  15,  Amdt.  6 
Denton.  TX— Denton  Muni,  ILS  RWY  17, 

Amdt.  4 
Green  6ay.  WI— Austin  Straubel  Field,  ILS 

RWY  6R,  Amdt  18 
Rhinelander,  WI — Rhinelander-Oneida 

County,  ILS  RWY  9.  Amdt.  2 
Cheyenne,  WY— Cheyenne,  ILS  RWY  26. 

Amdt  31 

♦  •  •  Effective  November  27.  1984 

Monterey.  CA — Monterey  Peninsula,  ILS 
RWY  10,  Amdt  23 
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5.  By  amending  S  07.31  RADAR  SIAPS 
identified  as  follows: 

*  •  *  Effective  January  17.  1985 

Tampa.  FL— Peter  O  Knight  RADAR-1, 

Amdt  4 
Tampa.  FL— Tampa  IntL  RADAR-1,  Amdt  11 
Lansing,  MI— Capital  City,  RADAR-1.  Amdt. 

11 
Muskegon.  MI — Muskegon  County.  RADAR- 

1,  Amdt  11 
Kingsville,  TX— Kleberg  Co,  RADAR-1, 

Amdtl 
Lubbock,  TX— Lubbock  IntL  RADAR-t. 

Amdt.  6 

6.  By  amending  §  97.33  RNAV  SIAPs 

identified  as  follows: 

•  •  •  Effective  January  17.  1985 

Fairfield.  lA— Fairfield  Muni.  RNAV  RWY  17, 

Orig. 
Fairfield,  lA— Fairfield  Muni.  RNAV  RWY  3S. 

Orig. 
Forest  City,  lA— Forest  City  Muni,  RNAV 

RWY  33,  Orig. 
Wichita,  KS— Colonel  lames  Jabara,  RNAV 

RWY  18,  Amdt  1 
Holland,  MI— Tulip  Qty.  RNAV  RWY  8,  Orig. 
Holland.  MI— Tulip  City,  RNAV  RWY  28. 

Amdt  3 
Hastings.  NE— Hastings  Muni,  RNAV  RWY 

14.  Amdt  3 
Dallas.  TX— Addison,  RNAV  RWY  33,  Amdt. 

1 

(Sees.  307,  313(a),  601,  and  lllft  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348, 1354(al, 
1421,  and  1510):  49  U.S-C  106(g)  (Revised, 
Pub.  L  97-44ft  January  12. 1983):  and  14  CFR 
11.49(b)(3)) 

Note. — The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 


Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluaticm  as  the 
anticipated  impact  is  so  minimal.  For  the 
same  reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

Note. — The  incorporation  by  reference  in 
the  preceding  document  was  approved  by  the 
Director  of  the  Federal  Register  on  December 
31, 1980,  and  reapproved  as  of  January  1. 
1982. 

Issued  in  Washington.  D.C.  on  November 
30,1984. 

Kenneth  S.  Hunt, 
Director  of  Flight  Operations. 

[Hi  Doc  84-3a)4«  Filed  12-7-84:  B:4S  (m| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  282 

[Docket  No.  RM79-141 

Order  of  the  Director,  OPPR  of 
Publication  of  Incremental  Pricing 
Acquisition  Cost  Thresholds  Under 
Title  II  of  the  NGPA 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Order  Prescribing  Incremental 

Pricing  Thresholds, 

summary:  The  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  is 
issuing  the  incremental  pricing 
acquisition  cost  thresholds  prescribed 
by  Title  II  of  the  Natural  Gas  Policy  Act 


and  IS  CPU  282.304.  The  Act  requires  the 
Commission  to  compute  and  publish  the 
threshold  prices  before  the  beginning  of 
each  month  for  which  the  figures  apply. 
Any  cost  of  natural  gas  above  the 
applicable  threshold  is  considered  to  be 
an  incremental  gas  cost  subject  to 
incremental  pricing  surcharging. 
EFFCCnVE  DATC:  December  1, 1984. 
FOR  FURTHER  INFORMATfON  CONTACT: 
Kenneth  A.  Williams.  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Sti-eet,  NE..  Washington,  D.C.  20426. 
(202)  357-8500. 

Order  of  the  Director,  OPPR 

Issued:  November  21. 1984. 

Section  203  of  the  NGPA  requires  that 
the  Commission  compute  and  make 
available  incremental  pricing 
acquisition  cost  threshold  prices 
prescribed  in  Title  II  before  the 
beginning  of  any  month  for  which  such 
figures  apply. 

Pursuant  to  that  mandate  and 
pursuant  to  §  375.307(1)  of  the 
Commission's  regulations,  delegating  the 
publication  of  such  prices  to  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation,  the  incremental  pricing 
acquisition  cost  threshold  prices  for  the 
month  of  December  1964  is  issued  by  the 
publication  of  a  price  table  for  the 
applicable  month.  The  incremental 
pricing  acquisition  cost  threshold  prices 
for  months  prior  to  January  1984  are 
found  in  the  tables  in  i  282.304.  ^ 

List  of  Subjects  in  18  CFR  Fait  282 

Natural  gas. 
Kenneth  A  Williams, 
Director.  Office  of  Pipeline  and  Producer 
Regulation. 


Table  I. — Increvental  Pricing  AcoutsmoN  Cost  Threshold  Prices 

(Calendar  year  1964] 


Jan 

Fab. 

Mw. 

Apr. 

May 

June 

July 

Aug. 

Sapt 

Od 

No«. 

Dac 

$2,263 

ssae 

2366 

7.730 

$2,291 
3.609 
2367 
7.570 

$2,299 

3632 

2J7S 

7.570 

$2  307 
9.666 
2.S63 
8550 

$2,315 
3.660 
2.391 
6.590 

$2  321 
3705 
2399 
7.670 

$2  331 

3730 
8407 
7.930 

t2J3S 

3.752 
2414 

7.740 

S2J46 

S.774 
2421 

7.660 

$2.3S2 

3.797 

7.230 

$2,399 

3.621 

r436 

7.040 

$2J66 

N<iPA  Sariirm  in?  ThreahoM 

3.645 

NrU>A  isacliiyi  lOB  Tlvetf^d     ..    , .     .    ,, 

1.444 

130%  o«  No.  »  Fuel  0»  m  Na«  Yor*  C»y  nwaahotd _. 

7.290 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Servfce 
19  CFR  Parte  4  and  • 

IT.D.  84-248] 

Clearance  of  Veaaale  and  Aircraft 
AOENCV:  Customs  Service.  Treasury'. 


ACTION:  Notice  of  clarification. 

summary:  This  document  advises  the 
public  that  in  order  to  better  control  the 
flow  of  critical  United  States  technology 
and  equipment,  vessels  and  aircraft 
carrying  certain  specified  cargo,  will  not 
be  cleared  under  the  navigation  laws 
administered  by  Customs  for  any  foreign 
port  or  place  under  pro  forma  clearance 
procedures  until  certain  information 
concerning  that  cargo  is  submitted  to 
Customs.  To  simplify  the  requirement. 
Customs  will  accept  the  information 


shown  on  the  Shipper's  Export 
Declarations  which  are  provided  to 
exporting  carriers  by  exporters  or  their 
agents  before  exportation  of  the  cargo. 

EFFECTIVE  DATE:  January  7. 1985. 

FOR  FURTHER  INTOWMATION  CONTACT: 

Operational  Aspects:  Vic  Weeren  or 

Eula  Walden,  Office  of  Inspection  and 

Contit)l  (202)  566-2140: 
Legal  Aspects:  Edward  Gable,  Office  of 

Commercial  Operations  (202)  566- 

5732: 


VOR-A,  Amdt.  4 


Aindt.  10 


RWY  10.  Amdt.  23 
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U.S.  Customs  Service.  1301  Constitution 

Avenue,  NW..  Washington,  D.C. 

20229. 

In  order  to  better  control  the  flow  of 
critical  United  States  technology  and 
equipment  from  the  U.S.,  on  November 
28, 1964,  the  Commissioner  of  Customs 
issued  instructions  to  Regional 
Commissioners  and  District  Directors  of 
Customs,  that  effective  January  7, 1965, 
vessels  and  aircraft  carrying  certain 
specified  types  of  cargo  will  not  be 
cleared  under  the  navigation  laws 
administered  by  Customs  for  any  foreign 
port  or  place  under  pro  forma  clearance 
procedures  until  certain  information  on 
that  cargo  is  submitted  to  Customs. 
Qearance  procedures  for  vessels  and 
aircraft  are  contained  in  S§  4.60  through 
4.75,  Customs  Regulations  (19  CFR  4.60- 
4.75)  and  S  6.8,  Customs  Regulations  (19 
CFR  6.8).  Pro  forma  clearance 
procedures  are  provided  for  in  S  §  4.75 
and  6.8,  Customs  Regulations  (19  CFR 
4.75  and  6.8). 

The  instructions  issued  on  November 
28  do  not  address  the  presentation  of 
SED's  for  hand-carried  shipments  or 
exporters,  carriers,  and  freight 
forwarders  authorized  monthly  and 
electronic  reporting. 

The  cargo  designated  as  subject  to 
this  clearance  requirement  is  cargo 
subject  to  a  Department  of  Conunerce 
validated  export  license  (see  Parts  372 
and  373,  Department  of  Commerce 
Regulations  (15  CFR  Parts  372  and  373)) 
or  cargo  subject  to  a  Department  of 
State  export  license  (see  Parts  121  and 
123,  Department  of  State  Regulations  (22 
CFR  Parts  121  and  123)).  A  carrier 
transporting  some  export  cargo,  some  of 
which  is  subject  to  these  license 
requirements,  will  be  subject  to  the 
above  procedures  in  so  far  as  that  part 
of  the  cargo  is  concerned. 

Once  the  required  documentations  on 
the  licensed  export  cargo  is  submitted  to 
Customs,  however,  the  carrier  may  use 
the  pro  forma  clearance  procedure  with 
regard  to  the  export  cargo  not  subject  to 
license  requirements.  This  will  not  affect 
the  existing  requirement  that  a  complete 
manifest  and  all  required  Shipper's 
Export  Declarations  (SED's)  must  be 
submitted  for  all  export  cargo  in  vessels 
and  aircraft  being  cleared  for  certain 
specified  foreign  countries  (see  T.D. 
52876.  as  amended  by  T.D.  55259.  T.D. 
55354  and  T.D.  70-6). 

To  simplify  the  requirement  that 
carriers  submit  certain  information  on 
the  specified  export  cargo  before 
clearance  of  the  vessel  or  aircraft. 
Customs  will  accept  the  information  as 
shown  on  SED's  rather  than  establish 
new  forms  for  the  submission  of  the 
information  at  the  time  of  clearance. 


Under  present  requirements,  both 
regular  clearance  procedures  (SS  4.63 
and  6.8)),  and  pro  forma  clearance 
procedures  (19  CFR  4.75,  6.8),  SED's 
must  be  submitted  to  Customs.  Further, 
under  9  30.12  of  the  Foreign  Trade 
Statistics  Regulations  of  the  Bureau  of 
Census  (15  CFR  30.12),  exporting 
carriers  should  now  be  receiving  SED's 
from  exporters  or  their  agents  prior  to 
exportation  of  cargo.  Under  that 
regulation,  exporters  or  their  agents  are 
subject  to  penalties  for  failure  to  deliver 
the  SED's  prior  to  exportation. 

These  instructions  clarify  and  limit 
the  present  discretionary  authority  of 
District  Directors  of  Customs  to  grant 
pro  forma  clearance  that  is  provided  for 
in  19  CFR  4.75  and  6.8.  Amendment  of 
the  existing  applicable  provisions  of  the 
navigation  law  requirements  of  the 
Customs  Regulations  is  not  necessary. 

Dated:  December  6, 1984. 

John  P.  Simpson, 

Acting  Assistant  Commissioner  (Commercial 
Operations). 

|FR  Doc  M-32Zn  Filed  12-7-84:  ft4S  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parte  404. 410. 416.  and  422 

Federal  (Xd-Age,  Survivors,  and 
Disability  Insurance  Benefits,  Biacic 
Lung  Benefits,  Supplemental  Security 
Income  for  ttie  Aged,  Blind  and 
Disabled,  and  Organization  and 
Procedures;  Reopening  and  Revising 
Determinations  and  Decisions 
Expedited  Appeals  Process 

Correction 

In  FR  Doc.  84-30865.  beginning  on 
page  46365,  in  the  issue  of  Monday, 
November  26, 1984,  make  the  following 
corrections: 

8404.M1a    [Con«ct«d] 

1.  On  page  46369,  second  column,  in 
S  404.991a.  paragraph  (a),  fifth  line, 
insert  closed  quotes  (")  at  the  end  of  the 
last  word. 

2.  On  page  46370,  first  column,  change 
No.  9,  "9  410.657a"  should  read 

"9  410.675a". 

9416.1491    [CorrMtMJ] 

3.  On  the  same  page,  same  column,  in 
9  416.1491(a),  last  line,  "begin"  should 
read  "began". 


§422.210    [Corr«ct«d] 

4.  And  on  the  same  page,  column 
three,  change  No.  14,  last  line.  "416.1224" 
should  read  "416.1424". 


MLUNO  COOe  1S0S-01-II 


20  CFR  Part  416 
(Rag.  No.  16] 

Supplementel  Security  Income  for  ttie 
Aged,  Blind,  and  Disabled 

agency:  Social  Security  Administration. 

HHS. 

action:  Final  rule. 

summary:  Current  regulations  for  the 
Supplemental  Security  Income  (SSI) 
program  define  income  as  the  receipt  of 
anything  in  cash  or  in  kind  that  can  be 
used  to  meet  an  individual's  needs  for 
food,  clothing,  or  shelter.  Current 
regulations,  codified  at  20  CFR  416.1103, 
also  provide  a  list  of  items  which  are  not 
income  (that  is,  within  the  definition  of 
income)  because  these  items  cannot  be 
used  as  food,  clothing,  or  shelter. 
However,  this  list  does  not  include 
certain  other  items  which  are  not  food, 
clothing,  or  shelter,  even  though  such 
items,  if  retained  into  the  month 
following  the  month  of  receipt,  will  be 
considered  by  us  to  be  excluded 
nonliquid  resources.  (Excluded 
nonliquid  resources  are.  for  example, 
household  goods  and  personal  effects  or 
an  automobile  subject  to  limitations 
described  in  Subpart  L  of  these  same 
regulations.) 

This  revision  expands  the  Ust  of  items 
that  are  not  income  to  include  items 
(other  than  items  of  food,  clothing,  or 
shelter)  which,  if  retained  into  the  month 
following  the  month  of  receipt,  will  be 
excluded  nonliquid  resources.  Thus,  an 
individual  who  receives  such  an  item 
will  not  suffer  a  reduction  or  loss  of  SSI 
benefits  due  to  treatment  of  the  item  as 
income  when  received. 
EFFECTIVE  DATE:  This  regulation  is 
effective  January  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer,  Legal  Assistant,  Office 
of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  (301)  594-7463. 
SUPPLEMENTARY  INFORMATION:  Section 
1611(a)  of  the  Social  Security  Act  (the 
Act)  establishes  income  and  resources 
limits  for  SSI  eligibility.  The  Act  also 
specifies  the  types  and  amounts  of 
income  and  resources  which  are  to  be 
excluded  in  determining  whether  an 
individual  has  exceeded  the  statutory 
limits  (sections  1612  and  1613).  The  Act 


AGENCY:  Customs  service.  Treasury. 


Liustoms  will  accept  me  iniormanon 
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does  not  define  the  terms  "income"  and 
"resources."  Therefore,  the  Secretary  of 
Health  and  Human  Services  has  defined 
those  terms  in  regulations  20  CFR 
416.1102  and  416.1201,  respectively. 

Current  regulations  also  set  forth  a  list 
of  items  which  are  not  considered 
income  because  they  cannot  be  used  for 
food,  clothing,  or  shelter  (20  CFR 
416.1103).  That  list  does  not  include 
items  which,  if  retained  into  the  month 
following  the  month  of  receipt,  would  be 
considered  by  us  as  excluded  nonliquid 
resources.  Thus,  even  though  the  Act 
permits  such  items  to  be  excluded  in 
determining  whether  an  individual  has 
exceeded  the  resources  limit,  regulations 
require  considering  those  items  as 
income  when  received  by  the  individual. 
The  result  of  this  is  that  items  which 
would  qualify  as  excluded  nonliquid 
resources  if  retained  (such  as  a  van 
specially  equipped  for  a  handicapped 
individual),  are  income.  This  can  cause 
either  a  substantial  reduction  in  SSI 
benefits  or  make  a  person  ineligible  for 
benefits  in  the  month  of  receipt. 
However,  if  considered  only  under  the 
resources  rules,  then  receipt  of  such 
items  would  have  no  effect  on  either 
eligibility  or  payment  amount  for  the 
month  of  receipt  and  the  items  would 
become  excluded  nonliquid  resources 
the  following  month.  Counting  such 
items  as  income  may  cause  an 
individual  to  dispose  of  the  items  in 
order  to  replace  the  food,  clothing,  or 
shelter  which  would  otherwise  have 
been  provided  through  SSI  benefits. 

Under  this  policy  change,  the  receipt 
of  any  item  (other  than  an  item  of  food, 
clothing,  or  shelter)  which,  if  retained, 
would  be  an  excluded  nonliquid 
resource  will  be  considered  solely  under 
the  resources  rules  (Subpart  L  of  20  CFR 
Part  416).  The  receipt  of  these  items  will 
not  be  considered  at  all  under  the 
income  rules.  The  change  will  provide 
more  equitable  treatment  for  those  who 
receive  such  items  and  will  resolve  an 
apparent  conflict  stemming  from  the 
application  of  income  rules  to  the 
receipt  of  items  which  would  be 
excluded  as  nonliquid  resources  if 
retained  beyond  the  month  of  receipt. 

We  considered  including  in  the  list  of 
items  that  are  not  income,  items  of  food, 
clothing,  or  shelter  which  would  meet 
the  definition  of  excluded  nonliquid 
resources  (for  example,  a  home  which  is 
a  person's  principal  place  of  residence). 
The  rationale  we  proposed  in  the 
preamble  to  the  NPRM  for  defining 
certain  items  as  not  being  income  is  that 
the  recipient  cannot  use  them  as  food, 
clothing,  or  shelter.  Since  that  is  not  true 
of  items  which  actually  are  food, 
clothing  or  shelter,  we  decided  not  to 


include  them  in  the  list  of  items  that  are 
not  income,  even  if  they  would  become 
excluded  nonliquid  resources  if  retained 
into  the  month  following  the  month  of 
receipt.  We  have  reworded  examples  1 
and  2  in  9  416.1103(j)  to  make  the  policy 
rationale  clearer. 

Comments  Received  Following 
Publication  of  Notice  of  Proposed 
Rulemaking  on  October  20, 1983  (48  FR 
48884) 

We  received  comments  from  a  law 
student  and  from  five  organizations 
concerned  with  the  low-income  elderly 
and  handicapped.  Two  of  the  comments 
supported  the  proposed  regulations  as 
written.  The  other  four  generally 
approved  the  proposal  but  felt  the 
change  in  policy  should  be  broader. 
These  comments  are  discussed  below: 

Comment  Three  commenters 
suggested  that  the  list  of  items  that  are 
not  income  should  include  all  items 
which,  if  retained,  would  become 
excluded  nonliquid  resources,  including 
items  of  food,  clothing,  and  shelter  (with 
special  emphasis  on  shelter).  Two  of 
these  same  commenters  also  questioned 
the  accuracy  of  the  sentence  contained 
in  example  2  of  the  proposed  regulation 
(20  CFR  416.1103{j)).  that  states  that  not 
considering  a  house  as  income  would 
cause  a  duplication  of  that  portion  of  the 
supplemental  security  income  (SSI) 
benefit  paid  to  provide  for  shelter  needs. 

Response:  We  agree  with  the 
commenters  that  the  wording  of 
example  2  was  misleading  and  have, 
therefore,  reworded  that  example  (as 
well  as  example  1)  for  greater  clarity. 
We  have  not,  however,  adopted  the 
comment  that  all  excluded  nonliquid 
resources  (including  food,  clothing,  and 
shelter)  be  included  in  the  list  of  items 
which  are  not  income.  Section  1612(a)(2) 
of  the  Act  makes  it  clear  that,  for  SSI 
purposes,  the  term  "income"  includes  in- 
kind  support  and  maintenance  (ISM), 
which  we  have  always  defined  in 
regulations  as  food,  clothing,  and 
shelter.  Moreover,  section  1612(b)(13)  of 
the  Act  specifically  provides  that  ISM 
when  furnished  as  assistance  by  certain 
entities,  is  excluded  from  countable 
income.  This  specific  exclusion  provides 
further  support  for  our  conclusion  that 
we  are  required  by  statute  to  count 
in-kind  income  in  the  form  of  food, 
clothing,  and  shelter  unless  it  is 
specifically  excluded  by  statute. 

Comment  One  commenter  urged  the 
removal  of  other  "restrictive"  rules  on 
in-kind  income  which  were 
characterized  as  causing  undue  hardship 
to  aged  and  disabled  people  who 
receive  small  assistance  from  their 
families  or  communities  since  receipt  of 
this  assistance  "often"  causes  loss  of 


Medicaid  eligibility  without  adequately 
compensating  for  the  loss. 

Response:  As  discussed  above,  the 
law  and  legislative  history  point 
strongly  to  the  definition  of  income  as 
the  receipt  of  anything  in  cash  or  in  kind 
that  meets  one's  need  for  food,  clothing, 
or  shelter.  Congress  clearly  intended 
that  items  of  in-kind  (noncash)  income 
be  considered  in  determining  SSI 
eligibility  and  payment  amount  unless 
those  items  are  excluded  from 
consideration  as  income  by  Federal  law. 
Therefore,  except  for  ISM  excluded 
under  section  1612(b)  of  the  Act,  we 
must  count  ISM  as  income.  In  addition, 
there  is  a  regulatory  ceiling  on  the  value 
which  we  place  on  ISM.  That  ceiling, 
known  as  the  presumed  maximum  value 
(PMV),  U  described  in  20  CFR  416.1140 
ff.  and.  as  of  January  1. 1984,  is  $124.66 
for  an  individual  and  $177.33  for  a 
couple.  TTiis  amount  of  in-kind  income 
by  itself  is  not  high  enough  to  cause  loss 
of  SSI  or  Medicaid  eligibility.  Further, 
the  connection  between  SSI  eligibility 
and  Medicaid  eligibility  is  statutory,  and 
any  change  in  the  relationship  is  beyond 
the  scope  of  these  regulations. 
Consequently,  we  have  not  adopted  this 
suggestion. 

Comment  With  respect  to  example  2 
in  the  proposed  regulation  that  provided 
that  we  would  count  as  income  the 
value  of  an  inherited  residence,  one 
commenter  suggested  that  the  proposed 
rule  creates  a  fiction  that  an  "*  *  *  SSI 
recipient  can  live  in  two  shelters  at  one 
time,  and  sometimes  even  twice  within 
the  same  shelter  at  the  same  time."  The 
commenter  further  stated  that,  if  an 
individual  living  in  one  bouse  inherits 
another  house  which  will  become  his  or 
her  principal  place  of  residence  and  so 
will  qualify  as  an  excluded  nonliquid 
resource,  under  the  proposed  rule  he  or 

she  will  iDe  required to  sacrifice 

all  of  his  or  her  income  *  *  *"  in  the 
month  of  inheritance.  As  a  result,  the 
commenter  suggested  that  we  should  not 
treat  receipt  of  a  shelter  as  income  in 
the  month  of  receipt  unless  the 
individual  liquidates  his  or  her  interest 
in  the  shelter  during  the  month  of 
receipt.  The  commenter  also 
recommended  that,  if  an  individual 
already  resides  in  the  shelter  or  moves 
into  the  shelter  in  the  month  of  receipt 
or  in  a  subsequent  month,  it  should  be 
treated  as  an  excluded  resource  at  that 
time.  The  commenter  also  attributed  to 
us  the  practice  of  charging  as  income  to 
the  individual  the  current  market  value 
(CMV)  of  a  house  even  in  situations 
where  the  house  cannot  be  liquidated  to 
provide  food,  clothing,  or  shelter 
because  the  individual's  interest  is  not 
salable. 
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Response:  As  stated  above,  the 
wording  of  example  2  of  proposed 
regulation  20  CFR  416.1103(j)  has  now 
been  revised  to  demonstrate  more 
clearly  the  application  of  the  new  rule 
and  to  express  better  its  rationale.  We 
hope  that  this  revision  will  serve  to 
dispel  any  misconceptions  regarding  the 
rtile  change  caused  by  the  previous 
wording. 

As  to  the  comment  about  an  inherited 
house,  it  is  true  that  inheritance  of  a 
house  which  is  not  the  new  owner's 
principal  place  of  residence  is  in-kind 
income  to  the  individual  in  the  month  of 
receipt  and  will  become  a  countable 
resource  the  following  month,  unless  the 
SSI  recipient  moves  into  it  during  the 
month  of  receipt  Because  such  an 
inherited  house  can  be  liquidated  to 
meet  one's  needs  for  food,  clothing,  or 
shelter,  it  meets  the  definition  of  income 
discussed  above.  An  inherited  home 
which  is  the  individual's  principal  place 
of  residence  is  treated  as  shelter  for  the 
whole  month  because  even  though  it 
may  have  been  used  for  only  a  portion 
of  the  month,  the  home  was  available 
for  shelter  for  the  entire  month.  If  the 
home  was  not  used  as  shelter  for  any 
portion  of  the  month,  we  count  as 
income  the  in-kind  value  of  the  home  in 
the  month  received  since  the  home  was 
available  to  be  used  as  shelter  even 
though  the  individual  for  whatever 
reason,  did  not  use  it  for  such. 

As  to  the  commenter's  other  points, 
they  seem  to  reflect  the  belief  that  we 
charge  the  PMV  for  each  shelter  item  an 
individual  receives  during  a  month.  This 
is  a  misunderstanding  of  the  PMV  rule. 
The  PMV  is  an  absolute  cap  on  the  total 
of  all  items  of  ISM  received  during  a 
month.  The  PMV  remains  the  same 
regardless  of  the  number  of  items  of  ISM 
a  person  receives  or  the  number  of 
sources  by  which  it  is  provided. 

Further,  the  commenter  seems  to 
indicate  that  we  charge  as  income  to  the 
claimant  the  CMV  of  the  claimant's 
interest  in  a  house  even  if  that  interest  is 
not  salable.  This  also  is  not  accurate.  If 
the  interest  is  not  salable  (e.g.,  because 
of  legal  restrictions),  its  CMV  is  zero 
and,  thus,  will  have  no  affect  on  SSI 
payments. 

In  general,  the  changes  suggested  by 
the  commenter,  if  adopted,  would 
involve  a  substantial  alteration  to  the 
concept  of  in-kind  income  and  to 
existing  policy  regarding  treatment  of  a 
home  as  an  excluded  resource.  As  such, 
these  changes  exceed  the  scope  of  this 
regulation. 

Effective  Date  of  Regulatioo 

This  regulation  is  effective  on  the  first 
day  of  the  month  following  publication 
in  the  Federal  Register.  This  is  because 


the  regulation  establishes  a  new  rule  for 
determining  SSI  eligibility  and  benefit 
amount  Since  the  eligibility  and  benefit 
amount  factors  are  generally  determined 
on  the  first  day  of  every  month,  the 
effective  date  of  the  new  rule  should 
coincide  with  the  date  determinations 
are  made. 

Executive  Order  12291 

This  regulation  has  been  reviewed 
under  Executive  Order  12291  and  does 
not  meet  any  of  the  criteria  for  a  major 
regulation.  Based  on  the  best  available 
information,  costs  will  be  negligible.  We 
estimate  program  costs  of  less  than  $1 
milUon  and  administrative  savings  of 
less  than  $1  million  annually.  Therefore, 
a  regxilatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  additional 
reporting  or  recordkeeping  requirements 
requiring  Office  of  Management  and 
Budget  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  these  rules  affect  only 
individuals  and  States.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L  96-354,  the 
Regulatory  Flexibility  Act  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.807,  Supplemental  Security 
Income  program) 

List  of  Subjecto  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  security  income  (SSI). 

Dated:  August  6, 1984. 
Martha  A.  McSteen. 
Acting  Commissioner  of  Social  Security. 

Approved:  November  15, 1984. 
Margaret  M.  Hecklw, 
Secretary  of  Health  and  Human  Services. 

Subpart  K  of  Part  416  of  Chapter  III  of 
Tide  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  416— (AMENDED] 

1.  The  authority  citation  of  Subpart  K 
of  Part  416  reads  as  follows: 

Authority:  Sees.  1102. 1611. 1612, 1613. 1614. 
and  1631  of  the  Social  Seciuity  Act.  as 
amended:  sec.  211  of  Pub.  L  93-;66:  49  Stat. 
647.  as  amended.  86  Stat.  1468,  86  Stat.  1470, 
86  Stat  1471.  86  Stat  1475,  87  Stat  154  (42 
U.S.C.  1302, 1382, 1382a.  1382b.  1382c  and 
1383.) 


2.  Section  416.1103  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

S  416.1103    What  Is  not  Incofne. 

Some  things  you  receive  are  not 
income  because  you  cannot  use  them  as 
food,  clothing,  or  shelter,  or  use  them  to 
obtain  food,  clothing,  or  shelter.  In 
addition,  what  you  receive  from  the  sale 
or  exchange  of  your  own  property  is  not 
income;  it  remains  a  resource.  The 
following  are  some  items  that  are  not 
income: 
***** 

(j)  Receipt  of  certain  noncash  items. 
Any  item  you  receive  (except  shelter  as 
defined  in  S  416.1130,  food,  or  clothing) 
which  would  be  an  excluded  nonliquid 
resource  (as  described  in  Subpart  L  of 
this  Part)  if  you  kept  it  is  not  income. 

Example  1:  A  community  takes  up  a 
collection  to  buy  you  a  specially  equipped 
van  which  is  your  only  vehicle.  The  value  of 
this  gift  is  not  income  because  the  van  does 
not  provide  you  with  food,  clothing,  or  shelter 
and  will  become  an  excluded  nonliquid 
resource  under  S  416.1218  in  the  month 
following  the  month  of  receipt 

Example  Z-  You  inherit  a  house  which  is 
your  principal  place  of  residence.  The  value 
of  this  inheritance  is  income  because  the 
house  provides  you  %vith  shelter  and  shelter 
is  income.  However,  we  value  the  house 
under  the  rule  in  |  416.1140. 

|FR  Doc  8«-32iaa  FUad  12-7-64:  S:4S  ami 
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Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  ln)«ctable  Dosage 
Form  New  Animal  Drugs  not  Subject  to 
Certification;  Guaifenesin  Sterile 
Powder 

AQENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regiilations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  A.  H. 
Robins  Co.,  providing  for  safe  and 
effective  use  of  guaifenesin  sterile 
powder  as  a  muscle  relaxant  in  horses. 
EFFECTIVE  DATE:  December  10, 1984. 

FOR  FURTHER  INFORMATION  CONTACT! 

Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3420. 

SUPPLEMENTARY  INFORMATION:  A.  H. 
Robins  Co.,  P.O.  Box  26609.  Richmond, 
VA  23261,  filed  NADA  136-651 
providing  for  the  use  of  guaifenesin 
sterile  powder  to  be  reconstituted  in 
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water  and  administered  by  intravenous 
injection  in  horses  as  a  muscle  relaxant. 
The  NADA  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval.  The  basis  for  approval  of  this 
NADA  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  impact 
on  the  human  environment  Therefore, 
neither  an  enviroimiental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjecto  in  21  CFR  Part  522 

Animal  drugs.  Injectable. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)])  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10]  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.83),  Part  522  is 
amended  by  adding  new  S  522.1085  to 
read  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

S  522.1085    Guaifenesin  sterile  powder. 

(a)  Specifications.  It  is  a  sterile 
powder  containing  guaifenesin. 

(b)  Sponsor.  See  No.  000031  in 
9  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use.  (1)  It  is 
indicated  for  intravenous  use  as  a 
muscle  relaxant  in  horses. 

(2)  A  solution  is  prepared  by 
dissolving  the  drug  in  sterile  water  for 
injection  to  make  a  solution  containing 
50  milligrams  of  guaifenesin  per  milliliter 
of  solution.  It  is  administered  by  rapid 
intravenous  infusion  at  a  fixed  dosage  of 
1  milliliter  of  prepared  solution  per 
pound  of  body  weight 

(3)  Not  to  be  used  in  horses  intended 
for  food. 

(4)  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Effective  date.  December  10. 1984. 


(Sec.  S12(i),  82  Stat  347  (21  U.S.C  360b(i))) 

Dated:  November  30. 1984. 
Lester  M.  Crawford, 

Director,  Center  for  Veterinary  Medicine. 

[FR  Doc  84-32054  Filed  12-7-84:  8:48  amj 
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21  CFR  Part  558 

New  Anhnal  Drugs  for  Use  In  Animal 
Feeds;  Tylosin 

Correction 

In  FR  Doc.  84-23291,  appearing  on 
page  34820  in  the  issue  of  Tuesday, 
September  4, 1984,  make  the  following 
corrections: 

1.  The  second  line  of  the  second 
colunm  should  have  read,  "CFR 
558.625(f)(1)  (!)  through  (vi).  The". 

2.  Also  in  the  second  colunm,  in 

S  558.625,  the  second  line  of  paragraph 
(b)(83)  should  have  read  "paragraph 
(n(l)(vi)(o)  of  this  section:  40". 
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UNITED  STATES  INFORMA'HON 
AGENCY 

22  CFR  Part  514 

Exchange-Visitor  Programs 

agency:  United  States  Information 
Agency. 

action:  Interim  nde;  extension  of 
comment  period. 

SUMMARY:  By  notice  published  at  49  FR 
43638,  October  31, 1984  the  United 
States  Information  Agency  requested 
comments  regarding  the  interim  rule 
which  modified  22  CFR  514.11(a)  and 
514.15(a)  in  order  to  reflect  the 
development  of  eight  points  used  as 
standards  in  evaluating  applications  for 
Exchange  Visitor  Program  designation. 
This  notice  extends  the  filing  date  frxjm 
November  30, 1984  to  December  31, 1984. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  October  24, 1984  and  shall 
remain  in  effect  until  publication  of  the 
final  rule.  Comments  are  due  on  or 
before  December  31, 1984. 

ADDRESS:  Send  comments  to:  Merry 
Lymn,  Attorney-Advisor  United  States 
Information  Agency,  Office  of  the 
General  Counsel,  Room  700,  301  4th 
Street  SW,  Washington  D.C.  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merry  Ljrain,  Attorney-Advisor  United 
States  Information  Agency,  Office  of  the 
General  Counsel,  Room  700,  301 4th 
Street,  SW,  Washington  D.C.  20547, 
(202)  485-7978. 


SUPPtCMENTARY  INFORMATION:  By  notice 
published  at  49  FR  43638.  October  31, 
1984.  the  United  States  Information 
Agency  requested  comments  regarding 
the  interim  rule  which  modified  22  CFR 
514.11(a)  and  514.15(a)  in  order  to  reflect 
the  development  of  eight  points  used  as 
standards  in  evaluating  applications  for 
Exchange  Visitor  Program  designation. 
In  response  to  a  request  by  the  National 
Association  for  Foreign  Student  Affairs 
the  Agency  is  extending  the  comment 
period  for  an  additional  thirty  days.  This 
notice  extends  the  filing  from  November 
30. 1964  to  December  31, 1984. 

Dated:  December  4. 1984. 
Thomai  E.  Harvey, 
General  Counsel  and  Congressional  Liaison. 

(FR  Doc  ftt-321(n  Filed  12-7-84: 8:4S  un| 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1610 

Production  or  Disclosure  Under  5 
U.S.C.  552 

AGENCY:  Equal  Employment  Opportunity 

Commission. 

ACTION:  Final  regulation. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  is  revising  its 
Freedom  of  Information  Act  (FOIA) 
regulations  to  reflect  a  delegation  of 
authority  from  the  Commission  to  the 
Legal  Counsel  to  decide  appeals  under 
the  Freedom  of  Information  Act 

EFFECTIVE  DATE:  These  regulations  are 
effective  December  10, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Pagano,  Assistant  Legal  Counsel, 
Legal  Services,  Office  of  Legal  Counsel, 
Equal  Employment  Opportimity 
Commission,  2401  E  Street  NW., 
Washington,  D.C.  20507.  (202)  634-6592. 

SUPPLEMENTARY  INFORMATION:  The 

Commission's  Freedom  of  Information 
Act  regulation  at  29  CFR  1610.11  has 
been  revised  to  reflect  a  delegation  of 
authority  from  the  Commission  to  the 
Legal  Counsel  to  decide  FOIA  appeals. 
Under  the  current  procedures  at  29  CFR 
1610.11,  FOIA  appeals  are  submitted  to 
the  Chairman  of  EEOC  and  are  voted 
upon  by  the  Commission. 

Under  the  new.  procedure,  the 
authority  to  act  on  all  FOIA  appeals  is 
delegated  from  the  Commission  to  the 
Legal  Counsel.  The  Legal  Counsel  will 
now  perform  the  duties  previously 
performed  by  the  Commission  and  the 
Chairman  under  this  section. 
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Reference  to  the  "Chainnan"  at  29 
CFR  leiail(a)  is  deleted  and  replaced 
with  the  term  "Legal  CounaeL"  A  new 
sentence  is  added  at  the  end  of  29  CFR 
1610.11(a).  This  sentence  reads:  "Any 
appeal  of  a  denial  in  whole  or  part  by  a 
Regional  Attorney  nrast  include  a  copy 
of  the  Regional  Attomey'a 
determination."  The  remainder  of  29 
CFR  16iail(a)  is  unchanged.  References 
to  the  "Commission"  at  29  CFR 
16iail(b)  are  deleted  and  are  replaced 
with  the  phrase  "Legal  Counael."  The 
remainder  of  29  CFR  16iail(b)  is 
unchanged  The  first  sentence  of  29  CFR 
1610.11(c)  is  deleted  and  is  replaced 
with  the  following  sentence:  The  Legal 
Counsel's  decision  shall  be  in  writing 
and  signed  by  the  Legal  Counael."  The 
remainder  of  29  CFR  leiail(c)  ia 
unchanged.  References  to  the 
Xonunission"  at  29  CFR  1610.11  (d)  and 
(e)  are  deleted  and  replaced  with  the 
term  "Legal  Counsel"  The  remaining 
portions  of  29  CFR  leiail  (d)  and  (e) 
are  unchanged. 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291  and  have  been  determined  not  to 
be  a  major  rule.  Under  section  605(b)  of 
the  Regulatory  Flexibility  Act  the  EEOC 
certifies  that  this  nde  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  SubjecU  in  29  CFR  Part  1610 

Freedom  of  information. 

Signed  at  Washington.  D.C.  this  3rd  day  of 
December  1S&4. 
For  the  CommiMioiL 


Chairman.  EqaaJ  Employment  Opportunity 
Commission. 

PART  ISIO-KAMENOEOl 

29  CFR  Part  IBIO  is  amended  by 
revising  {  1610.11  to  read  as  follows: 

S1610-11    AppaatatethaCooMiisalon 
from  Initial  deniala. 

(a)  When  the  Associate  Legal 
Counsel,  Legal  Services,  or  an 
appropriate  regional  attorney,  has 
denied  a  request  for  records  in  whole  or 
in  part,  the  person  making  the  request 
may  appeal  wilhin  30  days  of  its  receipt 
The  appeal  must  be  in  writing  addressed 
to  the  Legal  Counsel,  Equal  Employment 
Opportunity  Commission.  2401  E  Street 
NW.,  Washington,  D.C  20507.  and 
clearly  labeled  as  a  Freedom  of 
Information  Act  appeal.  Any  appeal  of  a 
denial  in  whole  or  part  by  a  Regional 
Attorney,  must  include  a  copy  of  the 
Regional  Attorney's  determination. 

(b)  The  Legal  Counsel  shall  act  upon 
the  appeal  within  20  working  days  of  its 
receipt  and  more  rapidly  if  practicable. 


If  the  decision  is  in  favor  of  the  person 
making  the  request  the  decision  shall 
order  records  promptly  made  available 
to  the  person  making  the  request  The 
Legal  Counsel,  may  extend  the  20  day 
period  in  which  to  render  an  appeal  for 
that  period  of  time  which  could  have 
been  claimed  and  consumed  by  the 
Associate  Legal  Counsel,  Legal  Services, 
or  regional  attorney  under  §  1610.9  but 
which  was  either  not  claimed  or 
consumed  in  making  the  initial 
determination. 

(c)  The  Legal  Counsel's  decision  shall 
be  in  writing  and  signed  by  the  Legal 
Counsel  A  denial  in  whole  or  in  part  of 
a  request  on  appeal  shall  set  forth  the 
exemption  relied  on,  a  brief  explanation 
of  how  the  exemption  applied  to  the 
records  withheld  and  the  reasons  for 
asserting  it  if  different  from  that 
described  by  the  Associate  Legal 
Counsel  Legal  Services,  or  regional 
attorney  under  S  1610.10,  and  that  the 
person  making  the  request  may.  if 
dissatisfied  with  the  decision  on  appeal 
file  a  dvil  action  in  the  district  in  which 
the  person  resides  or  has  his  principal 
place  of  business,  in  the  district  where 
the  records  reside,  or  in  the  District  of 
Columbia. 

(d)  No  personal  appearance,  oral 
argument  or  hearing  will  ordinarily  be 
permitted  in  cormection  with  an  appeal 
to  the  Legal  Counsel 

(e)  On  appeal,  the  Legal  Counsel  may 
reduce  any  fees  previotisly  assessed 

(Sec.  713(a).  78  Stat.  265,  42  U.S.C.  2000e- 
12(a),  5  U.S.C  552,  as  amended  by  Pub.  L  93- 
502) 

[FR  Doc  M-na64  niad  12-7-64:  MS  u4 


DEPARTMENT  OF  DEFENSE 

Offic*  of  ttw  Secretary 

32  CFR  Part  250 
(OoO  Directive  5230.25] 

Withholding  of  Undassiflad  T 
Data  From  Publtc  Discloaure 

agency:  Department  of  Defense. 
action:  Fmal  rule. 

summary:  This  DoD  Directive  (final 
rule)  is  published  as  the  OoD 
implementation  of  Title  10.  United 
States  Code,  Section  140c,  as  added  by 
Public  Law  98-94,  "Department  of 
Defense  Authorization  Act  1984." 
SecUon  1217.  September  24. 1983.  Under 
this  authority,  the  Secretary  of  Defense 
may  withhold  &om  public  disclosure, 
notwithstanding  any  other  provision  of 
law,  any  technical  data  with  military  or 
space  application  in  the  possession  of, 


or  under  the  control  of,  the  Department 
of  Defense,  is  such  data  may  not  be 
exported  lawfully  without  an  approval, 
authorization,  or  license  under  the 
Export  Administrabon  Act  or  the  Anns 
Export  Control  Act  However,  the 
application  of  this  Directive  is  limited 
only  to  such  technical  data  that  disclose 
critical  technology  with  military  or 
space  appUcation. 

EFFECTIVE  DATE:  November  6. 1964. 

ADDRESS:  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Research  and 
Advanced  Technology),  Room  3E114, 
The  Pentagon,  Washington,  D.C.  20301- 
3080. 

FOR  FUnmiEII  IM^NIMATION  CONTACT: 
Francis  Sobieszczyk,  (202)  694-0206  or 
David  E  Whitman,  (202)  695-2289. 

SUPPLEMENTARY  INFORMATION:  This 
Directive  (formerly  DoD  Directive 
5400.XX,  32  CFR  Part  220)  was  published 
as  FR  Doc.  83-33902  in  the  Federal 
Register  dated  Tuesday.  December  22. 
1983  [48  FR  56603]  as  a  proposed  rule 
and  was  open  for  public  comment 
through  the  end  of  February  1984.  Some 
80  sets  of  comments  were  received  as  a 
result  of  that  publication.  Analjrsis  of 
those  comments  lead  to  the 
development  of  another  major  draft  of 
the  Directive  that  was  sent,  on  April  4. 
1984,  to  all  those  who  had  expressed  an 
interest  Some  25  additional  sets  of 
comments  were  received.  The  result  of 
this  coordination  effort  and  discussions 
with  the  staffs  of  the  Senate  and  House 
Armed  Services,  Appropriations,  and 
Small  Business  Committees,  is  a 
substantially  revised  Directive  that  is 
published  at  this  time.  During  this 
process,  care  was  taken  to  avoid  a 
Directive  that  would  impact  adversely 
on  the  business  community,  especially 
the  U.S.  small  business  commimity. 
Publication  of  this  "final  rule"  should 
not  be  construed  to  mean  that  the 
Department  of  Defense  will  not  change 
the  Directive  in  the  event  future 
circumstances  dictate.  In  fact  it  is 
expected  that  operating  experience 
gained  during  the  next  year  or  two  will 
provide  a  basis  for  adjustment  of  the 
Directive. 

Regulatory  Flexibility  Act  Ceitification. 

In  accordance  with  5  U3.C  605(b).  I  [the 
Secretary  of  Defeni e]  hereby  certify  that  DoD 
DirecUve  5230.25.  "Withholding  of 
Unclassified  Technical  Data  From  Public 
Disclosure"  [final  rule),  will  not  in  the  words 
of  that  section,  "have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

This  Directive  implements  Tide  10,  United 
States  Code,  section  140c.  which  authorizn 
the  Secretary  of  Defense  to  withhold  from 
public  disclosure  certain  technical  data  that 


Effective  date.  December  10. 1984. 


(zuz)  vK>-yv/o. 


unairman  unaer  uus  secuon. 
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are  export-controlled,  which  are  not  subject 
to  a  general,  unrestricted  license  or 
exemption.  The  Directive  provides  that  in 
addition  to  the  criteria  for  withholding  in  the 
statute,  only  technical  data  containing 
"critical  technology  with  military  or  space 
application"  shall  be  considered  for 
withholding.  Further,  the  Directive  provides 
that  such  data  will  continue  to  l>e  made 
available  to  U.S.  firms  for  purposes  of 
performing  or  bidding  on  IJ.S.  Government 
contracts,  so  long  as  such  firms  agree  in 
writing  not  to  redisseminate  the  data  in  a 
manner  which  is  not  authorized  or  approved 
by  the  Department  of  Defense,  and  to 
otherwise  comply  with  applicable  export 
control  laws  and  regulations.  The  Directive 
also  permits  the  dissemination  of  such  data 
to  U.S.  firms  for  purposes  other  than 
performing  or  bidding  on  Government 
contracts  (assuming  similar  commitments  are 
obtained),  although  DoD  Components  are 
authorized  to  withhold  such  data  under  these 
circumstances,  where  it  is  determined  that 
release  may  jeopardize  an  important 
technological  or  operational  miUtary 
advantage  of  the  IJnited  States.  The  rule  also 
permits  the  dissemination  of  data  covered  by 
these  limitations  to  so-called  "data  brokers," 
who  requests  such  data  for  purposes  of 
resale,  provided,  however,  such  "data 
brokers"  agree  in  advance  to  limit  such 
resales  to  DoD  contractors  who  have  already 
make  the  written  commitments,  referred  to 
above,  to  the  Department  of  Defense. 

The  Department  believes  this  course  of 
action  ensures  that  such  technical  data, 
relating  to  militarily  critical  technologies,  will 
remain  subject  to  export  control  limitations, 
while  at  the  same  time  providing  a  means  for 
U.S.  companies,  both  large  and  small,  to 
continue  to  obtain  it  without  burdensome 
constraints,  for  purposes  of  bidding  or 
performing  on  Government  contracts,  and,  in 
appropriate  circumstances,  for  other 
purposes. 

As  reqijired  by  5  U.S.C.  605(b),  a  copy  of 
this  certification  and  statement  is  being  [has 
been)  provided  to  the  Chief  Counsel  for 
Advocacy  of  the  U.S.  Small  Business 
Administration. 
Caspar  W.  Weinberger 

List  of  Subjects  in  32  CFR  Part  250 

Unclassified  technical  data.  Control 
and  dissemination  of  technical  data. 
Export  of  technical  data,  Freedom  of 
Information  Act. 

Accordingly,  32  CFR  ia  amended  by 
adding  a  new  Part  250  reading  as 
follows: 

PART  250— WITHHOLDING  OF 
UNCLASSIFIED  TECHNICAL  DATA 
FROM  PUBUC  DISCLOSURE 

Sec 

250.1  Purpose. 

250.2  Applicability  and  scope. 

250.3  Definitions. 

250.4  Policy. 

250.5  Procedures. 

250.6  Responsibilities. 

250.7  Pertinent  portions  of  Export 
Administration  Regulations  (EAR). 


OVVh 

250.8  Pertinent  portions  of  International 
TraRic  in  Aims  Regulations  (ITAR). 

250.9  Notice  to  accompany  the 
Dissemination  of  export-controlled 
technical  data. 

Authority:  Sec.  1217,  Pub.  L  98-04,  (10 
U.S.C.  140c). 

9  250.1    Purpose. 

This  part  establishes  policy, 
prescribes  procedures,  and  assigns 
responsibilities  for  the  dissemination 
and  withholding  of  technical  data. 

S  250.2    App(icat>(llty  and  scope. 

(a)  This  part  applies  to: 

(1)  All  unclassified  technical  data 
with  military  or  space  application  in  the 
possession  of,  or  imder  the  control  of,  a 
DoD  Component  which  may  not  be 
exported  lawfully  without  an  approval, 
authorization,  or  license  under  E.O. 
12470  or  the  Arms  Export  Control  Act. 
However,  the  application  of  this  Part  is 
limited  only  to  such  technical  data  that 
disclose  critical  technology  with  military 
or  space  application.  The  release  of 
other  technical  data  shall  be 
accomplished  in  accordance  with  DoD 
Instruction  5200.21  and  DoD  5400.7-R. 

(2)  The  Office  of  the  Secretary  of 
Defense  (OSD)  and  activities  support 
adminstratively  by  OSD,  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  Defense 
Agencies,  and  the  Unified  and  Specified 
Commands  (hereafter  referred  to 
collectively  as  "DoD  Components"). 

(b)  This  part  does  not 

(1)  Modify  or  supplant  the  regulations 
promulgated  imder  E.0. 12470  or  the 
Arms  Export  Control  Act  governing  the 
export  of  technical  data,  that  is,  15  CFR 
Part  379  of  the  Export  Administration 
Regulations  (EAR)  and  22  CFR  Part  125 
of  the  International  Traffic  in  Arms 
Regulations  (ITAR). 

(2)  Introduce  any  additional  controls 
on  the  dissemination  of  technical  data 
by  private  enterprises  or  individuals 
beyond  those  specified  by  export 
control  laws  and  regulations  or  in 
contracts  or  other  mutual  agreements, 
including  certifications  made  pursuant 
to  §  250.3  (a).  Accordingly,  the  mere  fact 
that  the  Department  of  Defense  may 
possess  such  data  does  not  in  itself 
provide  a  basis  for  control  of  such  data 
pursuant  to  this  Part. 

(3)  Introduce  any  controls  on  the 
dissemination  of  scientific,  educational, 
or  other  data  that  qualify  for  General 
License  GTDA  under  15  CFR  379.3  of  the 
EAR  (see  {  250.7)  or  for  general 
exemptions  under  22  CFR  125.11  of  the 
ITAR  (see  S  250.8). 

(4)  Alter  the  responsibilities  of  DoD 
Components  to  protect  proprietary  data 
of  a  private  party  in  which  the 
Department  of  Defense  has  "limited 


rights"  or  "restricted  rights"  (as  defined 
in  32  CFR  9-201(c)  and  9-601(j)  of  the 
DoD  Acquisition  Regulation,  or  which 
are  authorized  to  be  withheld  from 
public  disclosure  under  5  U.S.C. 
552(b)(4). 

(5)  Pertain  to,  or  affect  the  release  of 
technical  data  by  DoD  Components  to 
foreign  governments,  international 
organizations,  or  their  respective 
representatives  or  contractors,  pursuant 
to  official  agreements  or  formal 
arrangements  with  the  U.S.  Government, 
or  pursuant  to  U.S.  Government-licensed 
transactions  involving  such  entities  or 
individuals.  In  the  absence  of  such  U.S. 
Government-sanctioned  relationships, 
however,  this  Part  does  apply. 

(6)  Apply  to  classified  technical  data. 
After  declassification,  however, 
dissemination  of  such  data  that  are 
within  the  scope  of  S  250.2(a)(1)  is 
governed  by  this  Part. 

S  250.3    Dellnitione. 

(a)  Qualified  U.S.  contractor. '  A 
private  individual  or  enterprise 
(hereinafter  described  as  a  "U.S. 
contractor")  that  in  accordance  with 
procedures  established  by  the  Under 
Secretary  of  Defense  for  Research  and 
Engineering,  certifies,  as  a  condition  of 
obtaining  export-controlled  technical 
data  subject  to  this  Directive  from  the 
Department  of  Defense,  that 

(1)  The  individual  who  will  act  as 
recipient  of  the  export-controlled 
technical  data  on  behalf  of  the  U.S. 
contractor  is  a  U.S.  citizen  or  a  person 
admitted  lawfully  into  the  United  States 
for  permanent  residence  and  is  located 
in  the  United  States. 

(2)  Such  data  are  needed  to  bid  or 
perform  on  a  contract  with  the 
Department  of  Defense,  or  other  U.S. 
Government  agency,  or  for  other 
legitimate  business  purposes  *  in  which 
the  U.S.  contractor  is  engaged,  or  plans 
to  engage.  The  purpose  for  which  the 
data  are  needed  shall  be  described 
sufficiently  in  such  certification  to 
permit  an  evaluation  of  whether 
subsequent  requests  for  data,  pursuant 
to  S  250.5(d)(2)  are  related  properly  to 
such  business  purpose. 

(3)  The  U.S.  contractor  acknowledges 
its  responsibilities  imder  U.S.  export 
control  laws  and  regulations  (including 
the  obligation,  under  certain 
circumstances,  to  obtain  an  export 


'  Canadian  contractor*  may  tie  qualified  in 
accordance  with  thii  Pari  for  technical  data  that  do 
not  require  a  license  for  export  to  Canada  under  22 
CFR  125.12  of  the  ITAR  and  15  CFR  379.4(d)  and 
379.5(e)  of  the  EAR  tubmitttng  an  equivalent 
certiticabon  to  the  U.S.  DeparUnent  of  Defenic. 

*  This  doei  not  require  a  contract  with  or  a  grant 
from  the  U.S.  Government. 
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lioense  prior  to  the  release  of  technical 
date  within  the  United  States)  and 
agrees  that  it  will  not  disseminate  any 
export-controlled  technical  data  subject 
to  this  Part  in  a  manner  that  would 
violate  applicable  export  control  laws 
and  regulations. 

(4)  The  US.  contractor  also  agree;! 
that,  unless  dissemination  is  permitted 
by  S  250.5(h),  it  will  not  provide  access 
to  export-controlled  technical  data 
subject  to  this  Part  to  persons  other  than 
its  eiiq)loyecs  or  persons  acting  on  its 
behalf,  without  the  permission  of  the 
DoO  Component  that  provided  the 
technical  data. 

(5)  To  the  best  of  its  knowledge  and 
beUef.  the  US.  contractor  knows  of  no 
person  employed  by  it,  or  acting  on  its 
behalf,  who  will  have  access  to  such 
data,  who  is  debarred,  suspended,  or 
otherwise  ineligible  &om  performing  on 
U.S.  Government  contracts;  or  has 
violated  U.S.  export  control  laws  or  a 
certification  previously  made  to  the 
Department  of  Defense  under  the 
provisions  of  this  Part. 

(6)  The  U.S.  contractor  itself  is  not 
debarred,  suspended,  or  otherwise 
determined  ineligible  by  any  agency  of 
the  U.S.  Government  to  perform  on  U.S. 
Government  contracts,  has  not  been 
convicted  of  export  control  law 
violations,  and  has  not  been  disqualified 
under  the  provisions  of  this  Part.  When 
the  certifications  required  by  9  250.3(a) 
(5)  and  (6).  cannot  be  made  truthfully, 
the  U.S.  contractor  may  request  the 
certiBcation  be  accepted  based  on  its 
description  of  extenuating 
circumstances. 

(b)  Controlling  DoD  Office.  The  DoD 
activity  that  sponsored  the  worii  that 
generated  the  technical  data  or  received 
the  technical  data  on  behalf  of  the 
Department  of  Defense  and  therefore 
has  the  responsibihty  for  determining 
the  distribution  of  a  document 
containing  such  technical  data.  In  the 
case  of  joint  sponsorship,  the  controlling 
office  is  determined  by  advance 
agreement  and  may  be  either  a  pariy,  a 
group,  or  a  committee  representing  the 
interested  activities  or  DoD 
Components.  (The  controlling  DoD 
office  is  identified  on  each  export- 
controlled  document  in  accordance  with 
DoD  Directive  5230.24. 

(c)  Critical  Technology.  Technologies 
that  consist  of  (1)  arrays  of  design  and 
manufacturing  know-how  (including 
technical  data);  (2)  keystone 
manufacturing,  inspection,  and  test 
equipment:  (3)  keystone  materials;  and 
(4)  goods  accompanied  by  sophisticated 
operation,  application,  or  maintenance 
know-how  that  would  mtike  a 
significant  contribution  to  the  military 
potential  of  any  country  or  combination 


of  countries  and  that  may  prove 
detrimental  to  the  security  of  the  United 
States  (also  referred  to  as  militarily 
critical  technology). 

(d)  Other  Legitimate  Business 
Purposes.  Include: 

(1)  Providing  or  seeking  to  provide 
equipment  or  technology  to  a  foreign 
government  with  the  approval  of  the 
U.S.  Government  (for  example,  through 
a  licensed  direct  foreign  military  sale). 

(2)  Bidding,  or  preparing  to  bid,  on  a 
sale  of  surplus  property. 

(3)  Selling  or  producing  products  for 
the  commercial  domestic  marketplace  or 
for  the  commercial  foreign  marketplace, 
providing  that  any  required  export 
license  is  obtained. 

(4)  Engaging  in  scientific  research  in  a 
professional  capacity. 

(5]  Acting  as  a  subcontractor  to  a 
concern  described  in  (d)  (1)  through  (4) 
above;  or 

(6)  Selling  technical  data  subject  to 
this  Part  in  support  of  DoD  contractors 
or  in  supporting  of  the  competitive 
process  for  DoD  contracts,  provided 
such  sales  are  limited  solely  to  DoD 
contractors  or  potential  DoD  contractors 
who  also  are  qualified  U.S.  contractors 
and  provided  such  technical  data  are 
related  to  the  purpose  for  which  the 
qualified  U.S.  contractor  is  certified,  or 
selling  technical  data  to  foreign 
contractors  or  governments  overseas 
after  receiving  the  required  export 
license  or  approval  by  the  U.S. 
Government. 

(e)  Potential  DoD  Contractor.  An 
individual  or  organization  outside  the 
Department  of  Defense  declared  eligible 
for  DoD  information  services  by  a 
sponsoring  DoD  activity  on  the  basis  of 
participation  in  one  of  the  following 
programs: 

(1)  The  Department  of  the  Army 
Qualitative  Reqtiirements  Information 
Program. 

(2)  The  Department  of  the  Navy 
Industry  Cooperative  Research  and 
Development  Program. 

(3)  The  Department  of  the  Air  Force 
Potential  Contractor  Program. 

(4)  The  DoD  Scientific  and  Technical 
Program;  or 

(5)  Any  similar  program  in  use  by 
other  DoO  Components. 

(f)  Public  Disclosure.  Making 
technical  data  available  without 
restricting  its  dissemination  or  use. 

(g)  Technical  Data  with  Military  or 
Space  Application,  or  Technical  Data. 
Any  blueprints,  drawings,  plans, 
instructions,  computer  software  and 
documentation,  or  other  technical 
information  that  can  be  used  or  be 
adapted  for  use  to  design,  engineer, 
produce,  manufacture,  operate,  repair, 
overhaul,  or  reproduce  any  military  or 


space  equipment  or  technology 
concerning  such  equipment 

(h)  United  States.  For  the  purpose  of 
this  Part  the  50  Slates,  the  District  of 
Columbia,  and  the  territories  and 
possessions  of  the  United  States. 

9250.4    PoNcy. 

(a)  In  accordance  with  10  U.S.C  140c 
the  Secretary  of  Defense  may  withhold 
from  public  disclosure,  notwithstanding 
any  other  provision  of  law.  any 
technical  data  with  military  or  space 
application  in  the  possession  of,  or 
under  the  control  of,  the  Department  of 
Defense,  if  such  data  may  not  be 
exported  lawfully  without  an  approval, 
authorization,  or  ficense  under  E.O. 
12470  or  the  Arms  Export  Control  Act 
However,  technical  data  may  not  be 
withheld  under  this  section  if 
regulations  promulgated  under  either  the 
Order  or  Act  authorize  the  export  of 
such  data  pursuant  to  a  general, 
unrestricted  license  or  exemption  in 
such  regulations.  (Pertinent  portions  of 
such  regulations  are  set  forth  in  99  250.7 
and  250.8). 

(b)  Because  public  disclosive  of 
technical  data  subject  to  this  Part  is 
tantamount  to  providing  uncontrolled 
foreign  access,  withholding  such  data 
from  public  disclosure,  unless  approved, 
authorized,  or  licensed  in  accordance 
with  export  control  laws,  is  necessary 
and  in  the  national  interest  Unclassified 
technical  data  that  are  not  governed  by 
this  Part,  unless  otherwise  restricted, 
shall  continue  to  be  made  available  to 
the  public  as  well  as  to  state  and  local 
governments. 

(c)  Noth%vithstanding  the  authority 
provided  in  9  250.4(a),  above,  it  is  DoD 
policy  to  provide  technical  data 
governed  by  this  Part  to  individuals  and 
enterprises  that  are  determined  to  be 
currently  qualified  U.S.  contractors, 
when  such  data  relate  to  a  legitimate 
business  purpose  for  which  the 
contractor  is  certified.  However,  when 
such  data  are  for  a  purpose  other  than  to 
permit  the  requester  to  bid  or  perform  on 
a  contract  with  the  Department  of 
Defense,  or  other  U.S.  Government 
agency,  and  the  significance  of  such 
data  for  military  purposes  is  such  that 
release  for  purposes  other  than  direct 
support  of  DoD  activities  may 
jeopardize  an  important  U.S. 
technological  or  operational  advantage, 
those  data  shall  be  withheld  in  such 
cases. 

(d)  This  Part  may  not  be  used  by  DoD 
Components  as  authority  to  deny  access 
to  technical  data  to  the  Congress,  or  to 
any  Federal,  State,  or  local 
governmental  agency  that  requires  such 
data  for  regulatory  or  other  official 
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governmental  purposes.  Any  such 
dissemination  will  include  a  statement 
that  the  technical  data  are  controlled  by 
the  Department  of  Defense  in 
accordance  with  this  Part 

(e)  The  authority  provided  herein  may 
not  be  nsed  to  withhold  from  public 
disclosure  unclassified  information 
regarding  DoD  operations,  poHcies, 
activities,  or  programs,  including  the 
costs  and  evaluations  of  performance 
and  reliability  of  military  and  apace 
equipment  When  such  information  does 
contain  technical  data  subject  to  this 
Part  the  technical  data  shall  be  excised 
from  that  which  is  disclosed  publicly. 

(f)  This  Part  may  not  be  used  as  a 
basis  for  the  release  of  "limited  rights" 
or  "restricted  ri^ts"  data  as  defined  in 
32  CPU  9-201(c)  and  9-801(j)  of  the  DoD 
Acquisition  Regulation  or  that  are 
authorized  to  be  withheld  from  public 
disclosure  under  the  Freedom  of 
Information  Act  (FOIA). 

(g)  This  Part  may  not  be  used  to 
provide  protection  for  technical  data 
that  should  be  classified  in  accordance 
with  E.0. 12356  and  DoD  5200.1-R. 

(h)  This  Part  provides  immediate 
authority  to  cite  5  U.S.C.  552(b)(3)  as  the 
basis  for  denials  imder  the  FOIA  of 
technical  data  currently  determined  to 
be  subject  to  the  provisions  of  this  Part 

9  250.8    Proeadur**. 

All  determinations  to  disseminate  or 
withhold  technical  data  subject  to  this 
Part  shall  be  consistent  both  with  the 
policies  set  forth  In  1 2504  above,  and 
with  the  following  procedures: 

(a)  Requests  for  technical  data  shall 
be  processed  in  accordance  with  DoD 
Directive  5230.24  and  DoD  Instruction 
5200.21.  FOLA  requests  for  technical 
data  subject  to  this  Part  shall  be 
handled  in  accordance  with  the 
procedures  established  in  DoD  54007-R. 
Such  FOLA  requests  for  technical  data 
currently  determined  to  be  subject  to  the 
withholding  authority  effected  by  this 
Part  shall  be  denied  under  citing  the 
third  exemption  to  mandatory 
disclosure,  and  the  requester  shall  be 
referred  to  the  provisioiu  of  this  Part 
permitting  access  by  qualified  U.S. 
contractors. 

(b)  Upon  receipt  of  a  request  for 
technical  data  in  the  possession  ot  or 
under  the  control  of  the  Department  of 
Defense,  the  controlling  DoD  office  shall 
determine  whether  such  data  are 
governed  by  this  Part  The 
deteiTuination  shall  be  based  on  the 
following: 


(1)  The  office's  finding  *  that  such  data 
would  require  an  approval, 
authorization,  or  license  for  export 
under  E.0. 12470  or  the  Arms  Export 
Control  Act  and  that  such  data  may  not 
be  exported  pursuant  to  a  general 
unrestricted  license  (15  CFR  379.3.  EAR) 
(see  9  250.7)  or  exemption  (22  CFR 
125.11.  ITAR]  (see  9  250.8). 

(2)  The  office's  judgment  that  the 
technical  data  under  consideration 
disclose  critical  technology  with  military 
or  space  application.  For  purposes  of 
making  this  determination,  the  Militarily 
Critical  Technologies  List  (MCTL)  shall 
be  used  as  general  guidance.  The 
controlling  DoD  office  may  request 
assistance  in  making  such  a 
determination  from  the  Office  of  the 
Under  Secretary  of  Defense  for 
Research  and  Engineering  (OUSDR&E) 
in  accordance  with  procedures 
established  by  that  office. 

(c)  The  controlling  DoD  office  shall 
ensure  that  technical  data  determined  to 
be  governed  by  this  Part  are  marked  in 
accordance  with  DoD  Directive  5230.24. 

(d)  The  controlling  DoD  office  shall 
authorize  release  of  technical  data 
governed  by  this  Part  to  currently 
qualified  US.  contractors  only,  as 
defmed  in  9  250.3(a]  above,  unless  one 
of  the  following  apply: 

(1)  The  quahfication  of  the  U.S. 
contractor  concerned  has  been 
temporarily  revoked  in  accordance  with 
9  250.5(e)  below;  or 

(2)  The  requested  data  are  judged  to 
be  um-elated  to  the  purpose  for  which 
the  qualified  U.S.  contractor  is  certified. 
When  release  of  technical  data  is  denied 
in  accordance  with  this  section,  the 
controlling  DoD  office  shall  request 
additional  information  sufficient  to 
explain  the  intended  use  of  the 
requested  data  and,  if  appropriate, 
request  a  new  certification  (see 

9  250.3(a)  above)  describing  the 
intended  use  of  the  requested  data;  or 

(3)  The  technical  data  are  being 
requested  for  a  purpose  other  than  to 
permit  the  requester  to  bid  or  perform  on 
a  contract  with  the  Department  of 
Defense  or  other  US.  Government 
agency,  in  which  case  the  controlling 
DoD  office  shall  withhold  such  data  if  it 
has  been  determined  by  the  DoD 
Component  focal  point  (see  9  250.5(e)(5)) 
that  the  significance  of  such  data  for 
military  purposes  is  such  that  release  for 
purpose  other  than  direct  support  of 
DoD-approved  activities  may  jeopardize 
an  important  technological  or 
operational  military  advantage  of  the 
United  States. 


'May  require  coiuultation  with  the  Department  of 
State  or  the  Department  of  dnmnerce,  m 
appropriate. 


(e)  Upon  receipt  of  credible  and 
sufficient  information  that  a  quaUfied 
US  contractor  has  (1)  violated  US 
export  control  law,  (2)  violated  its 
certification,  (3)  made  a  certification  in 
bad  faith,  or  (4)  made  an  omission  or 
misstatement  of  material  fact  the  DoD 
Component  shall  revoke  temporarily  the 
U.S.  contractor's  qualification.  Such 
revocations  having  the  potential  for 
compromising  a  U.S.  Government 
investigation  may  be  delayed. 
Immediately  upon  such  revocation,  the 
DoD  Component  shall  notify  the 
contractor  and  the  OUSDRa£.  Such 
contractor  shall  be  given  en  opportunity 
to  respond  in  writing  to  the  information 
uponw'hidi  the  temporary  revocation  is 
based  t>efore  being  disqualified.  Any 
U.S.  contractor  whose  qualification  has 
been  revoked  temporarily  may  be 
reinstated  upon  presentation  of 
sufficient  information  showing  diat  the 
basis  for  such  re\'ocation  was  in  error  or 
has  been  remedied. 

(fj  When  the  basis  for  a  contractor's 
temporary  revocation  cannot  be 
removed  within  20  working  days,  the 
DoD  Component  shall  recommend  to  the 
OUSDR&E  that  the  contractor  be 
disquahfied. 

(g)  Charges  for  copying,  certifying, 
and  searching  records  rendered  to 
requesters  shall  be  levied  in  accordance 
with  DoD  Instruction  7230.7.  Normally. 
only  one  copy  of  die  same  record  or 
docimient  will  be  provided  to  each 
requester.  Any  release  to  qualified  U.S. 
contractors  of  technical  data  controlled 
by  this  Part  shall  be  accompanied  by  a 
notice  to  the  recipient  as  set  forth  in 
9  250.0. 

(h)  Qualified  U.S.  contractors  who 
receive  technical  data  governed  by  this 
Part  may  disseminate  such  data  for 
purposes  consistent  with  their 
certification  without  prior  permission  of 
the  controlling  DoD  office  or  when  such 
dissemination  is: 

(1)  To  any  foreign  recipient  for  «vhich 
the  data  are  approved,  authorized,  or 
licensed  under  ELO.  12470  or  the  Arms 
Export  Control  Act 

(2)  To  another  currently  qualified  U.S. 
contractor  (as  defined  in  9  250.3(a) 
above,  including  existing  or  potential 
subcontractors,  but  only  within  the 
scope  of  the  certified  legitimate  business 
purpose  of  such  recipient. 

(3)  To  the  Departments  of  State  and 
Commerce,  for  pinposes  of  applying  for 
appropriate  approvals,  authorizations, 
or  licenses  for  export  under  the  Arms 
Export  Control  Act  or  E.0. 12470.  Any 
such  application  shall  include  a 
statement  that  die  technical  data  for 
which  such  approval,  authorization,  or 
license  is  sought  are  controlled  by  the 
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Department  of  Defense  in  accordance 
with  this  Part. 

(4)  To  Congress  or  any  Federal.  State, 
or  local  governmental  agency  for 
regulatory  purposes,  or  otherwise  as 
may  be  required  by  law  or  court  order. 
Any  such  dissemination  shall  include  a 
statement  that  the  technical  data  ar6 
controlled  by  the  Department  of  Defense 
in  accordance  with  this  Part 

(i)  A  quahfied  U.S.  contractor  desiring 
to  disseminate  technical  data  subject  to 
this  Part  in  a  manner  not  permitted 
expressly  by  the  terms  of  this  Part  shall 
seek  authority  to  do  so  from  the 
controlling  DoD  office. 

(j)  Any  requester  denied  technical 
data,  or  any  qualified  U.S.  contractor 
denied  permission  to  redisseminate  such 
data,  pursuant  to  this  Part  shall  be 
provided  promptly  a  written  statement 
of  reasons  for  that  action,  and  advised 
of  the  right  to  make  a  written  appeal  of 
such  determination  to  a  specifically 
identified  appellate  authority  within  the 
DoD  Component  Appeals  of  denials 
made  under  DoD  5400.7-R  (reference  (e)) 
shall  be  handled  in  accordance  with 
procedures  established  therein.  Other 
appeals  shall  be  processed  as  directed 
by  the  OUSDR&E. 

(k)  Denials  shall  cite  10  U.S.C  140c  as 
implemented  by  this  Part,  and,  in  the 
case  of  FOIA  denials  made  in  reliance 
on  this  statutory  authority,  5  U.S.C. 
552(b)(3].  Implementing  procedures  shall 
provide  for  resolution  of  any  appeal 
within  20  working  days. 

92S(U    RMponaibimM. 

(a)  The  Under  Secretary  of  Defense 
for  Research  and  Engineering  (USDR&E) 
shall  have  overall  responsibility  for  the 
implementation  of  this  Directive  and 
shall  designate  an  office  to: 

(1)  Administer  and  monitor 
compliance  with  this  Directive. 

(2)  Receive  and  disseminate 
notiflcations  of  temporary  revocation  in 
accordance  with  S  250.5(e)  above. 

(3)  Receive  recommendations  for 
disqualification  made  in  accordance 
with  S  250.5(f)  above,  and  act  as  initial 
disqualification  authority. 

(4)  Provide,  when  necessary,  technical 
assistance  to  DoD  Components  in 
assessing  the  significance  of  the  military 
or  space  application  of  technical  data 
that  may  be  withheld  from  public 
disclosure  under  this  Directive. 

(5)  Establish  procedures  to  develop, 
collect  and  disseminate  certification 
statements  and  ensure  their  sufficiency, 
accuracy,  and  periodic  renewal,  and  to 
make  final  determinations  of 
qualification. 

(6)  Ensure  that  the  requirements  of 
this  Directive  are  incorporated  into  the 
DoD  Federal  Acquisition  Regulation 


Supplement  for  optional  application  to 
contracts  involving  technical  data 
governed  by  this  Directive. 

(7)  Develop,  in  conjunction  with  the 
General  Counsel,  Department  of 
Defense,  guidelines  for  responding  to 
appeals. 

(8)  Develop  procedures  to  ensure  that 
DoD  Components  apply  consistent 
criteria  in  authorizing  exceptions  under 
S  250.5(i]  above. 

(9)  Establish  procedures  and 
appropriate  mechanisms  for  the 
certification  of  qualified  U.S. 
contractors,  pursuant  to  S  250.6(a)(5) 
above,  within  60  days  of  the  effective 
date  of  this  Directive.  During  this  60-day 
period,  requests  for  technical  data 
governed  by  this  Directive  shall  be 
processed  in  accordance  with 
procedures  in  effect  before  the 
promulgation  of  this  Directive. 

(10)  Take  such  other  actions  that  may 
be  required  to  ensure  consistent  and 
appropriate  implementation  of  this 
Directive  within  the  Department  of 
Defense. 

(b)  The  Under  Secretary  of  Defense 
for  Policy  shall: 

(1)  Develop  and  promulgate,  as 
required,  policy  guidance  to  DoD 
Components  for  implementing  this 
Directive. 

(2)  Develop  procedures  with  the 
Departments  of  State  and  Commerce  to 
ensure  referral  of  export  cases  involving 
technical  data  governed  by  this 
Directive  to  the  Department  of  Defense. 

(c)  The  Assistant  Secretary  of  Defense 
(Public  Affairs)  shall: 

(1)  Monitor  the  implementation  of 
provisions  of  this  Directive  that  pertain 
to  DoD  5400.7-R. 

(2)  Provide  such  other  assistance  as 
may  be  necessary  to  ensure  compliance 
with  this  Directive. 

(d)  The  General  Counsel,  Department 
of  Defense,  shall: 

(1)  Assist  in  carrying  out  the 
provisions  of  this  Directive  by  advising 
DoD  Components  with  respect  to  the 
statutory  and  regulatory  requirements 
governing  the  export  of  technical  data. 

(2)  Advise  the  USDR&E  regarding 
consistent  and  appropriate 
implementation  of  this  Directive. 

(e)  The  Heads  of  DoD  Components 
shall: 

(1)  As  the  delegated  authority,  have 
the  option  to  redelegate  the  authority  to 
withhold  technical  data  in  accordance 
with  this  Directive. 

(2)  Disseminate  and  withhold  from 
public  disclosure  technical  data  subject 
to  this  Directive  in  a  manner  consistent 
with  the  policies  and  procedures  set 
forth  herein. 

(3)  Designate  a  focal  point  to  (i) 
ensure  implementation  of  this  Directive; 


(ii)  identify  classes  of  technical  data  the 
release  of  which  is  governed  by 
S  250.5(d)(3)  above:  (iii)  act  on  appeals 
relating  to  case-by-case  denials  of 
technical  data;  (iv)  suspend  a 
contractor's  qualification  pursuant  to 
S  250.(e)  above;  (v)  receive  and  evaluate 
requests  for  reinstatement  of  a 
contractor's  qualification;  and,  when 
appropriate,  (vi)  recommend 
disqualification  to  the  OUSDR&E. 

(4)  Promulgate  and  effect  regulations 
to  implement  this  Directive  within  180 
days. 

(5)  Disseminate  technical  data 
governed  by  this  Directive  in  the  manner 
prescribed  herein,  to  the  extent  feasible, 
during  the  period  after  which 
certification  procedures  have  been 
established  under  S  250.6(a)(9)  above, 
but  before  DoD  Components  have  issued 
implementing  regulations  under 

$  250.6(e)(4)  above.  However,  if  such 
dissemination  is  not  feasible,  the  DoD 
Component  may  process  requests  for 
such  data  in  accordance  with 
procedures  in  effect  before  the 
promulgation  of  this  Directive. 

$  2S0.7    PartlrMnt  portions  of  Export 
Administratton  Regulations  (EAR). 

The  following  pertinent  section  of  the 
EAR  is  provided  for  the  guidance  of  DoD 
personnel  in  determining  the 
releasability  technical  data  under  the 
authority  of  this  Part. 

Export  Adininbtration  Rogulations  15  CFR 
379J 

General  License  CTDA:  Technical  Data 
A  vaiJable  to  All  Destinations 

A  General  License  designated  GTDA  is 
hereby  established  authorizing  the  export  to 
all  destinations  of  technical  data  described  in 
S  379.3(8),  (b),  or  (c),  below: 

(a)  Data  Generally  A  vailable. 
Data  that  have  been  made  generally 

available  to  the  public  in  any  form,  including 

(1)  Data  released  orally  or  visually  at  open 
conferences,  lectures,  trade  show,  or  other 
media  open  to  the  public:  and 

(2)  Publications  that  may  be  purchased 
without  restrictions  at  a  nominal  cost,  or 
obtained  without  costs,  or  are  readily 
available  at  hbraries  open  to  the  public. 

The  term  "nominal  cost"  as  used  in 
i  379.3(a)(2),  above,  is  intended  to  reflect 
realistically  only  the  cost  of  preparing  and 
distributing  the  publication  and  not  the 
intrinsic  value  of  the  technical  data.  If  the 
cost  is  as  much  as  to  prevent  the  technical 
data  from  being  generally  available  to  the 
public.  General  License  CTDA  would  not  be 
applicable. 

(b)  Scientific  or  Educational  Data. 
(1)  Dissemination  of  information  not 

directly  and  significantly  related  to  design, 
production,  or  utilization  in  industrial 
processes,  including  such  dissemination  by 
correspondence,  attendance  at  or 
participation  in,  meetings;  or 
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[Z]  Instruction  in  academic  institution*  and 
academic  laboratories,  excluding  information 
that  involves  researcli  under  coBtract  related 
directly  and  significantly  to  design, 
production,  or  utilization  in  industrial 
processes. 

(c)  Patent  AppUcatioiu. 

Data  contained  in  a  patent  application, 
prepared  wholly  from  foreign-origin  technical 
data  where  such  application  is  being  sent  to 
the  foreign  inventor  to  be  executed  and 
returned  to  the  United  States  for  subsequent 
filing  in  the  U.S.  Patent  and  Trademark 
Office.  (No  validated  export  license  from  the 
Office  of  Export  Administration  is  required 
for  data  contained  in  a  patent  applicatioB.  or 
an  amendment  modification,  supplement  or 
division  thereof  for  filing  in  a  foreign  country 
in  accordance  with  the  regulations  of  the 
Patent  and  Trademark  Office  37  CFR  Part  5. 

See  i  sraioo*).) 

§  250.8    Pwtlnwt  portkMts  of  International 
Traffic  In  Arma  Regulations  (fTAR). 

The  following  pertinent  section  of  the 
ITAR  is  provided  for  the  guidance  of 
DoD  personnel  in  determining  the 
releasibility  of  technical  data  under  the 
authority  of  this  Part. 

faiteraational  Traffic  in  Arms  Regulations  22 
CFR  125.11 

General  Exemptions 

(a)  Except  as  provided  in  |  26.01,  district 
directors  of  customs  and  postal  authorities 
are  authorized  to  permit  the  export  without  a 
license  of  unclassified  technical  data  as 
follows: 

(1)  If  it  is  in  published  *  form  and  subject  to 
public  dissemination  by  being: 

(i)  Sold  at  newsstands  and  bookstorer. 

(ii)  Available  by  subscription  or  purchase 
without  restrictions  to  any  person  or 
available  without  cost  to  any  person: 

(iii)  Granted  second  class  mailing 
privileges  by  the  U.S.  Government  or 

(iv)  Freely  available  at  public  libraries. 

(2)  If  it  has  been  approved  for  public 
release  by  any  U.S.  Government  department 
or  agency  having  authority  to  classify 
information  or  material  under  Executive 
Order  (12356],  as  amended,  and  other 
applicable  Executive  Orders,  and  does  not 
disclose  the  details  of  design,  production,  or 
manufacturing  of  any  arms,  ammunitioa  or 
implements  of  war  on  the  US.  Munitions  List 

(3)  If  the  export  is  in  furtherance  of  a 
manufacturing  license  or  technical  assistance 
agreement  approved  by  the  Department  of 
State  in  accordance  with  Part  124  of  this 
chapter. 

(4)  If  the  export  is  in  furtherance  of  a 
contract  with  an  agency  of  the  U.S. 
Government  or  a  contract  t>etween  an  agency 
of  the  U.S.  Govenment  and  foreign  persons, 
provided  the  contract  calls  for  the  export  of 
relevant  unclassified  technical  data,  and  such 
data  are  being  exported  only  by  the  prime 


contractor.  Such  data  shall  not  disclose  the 
details  of  development  engineering,  design, 
production,  or  manufactiire  of  any  arms, 
ammnnitian.  or  implements  of  %rar  on  the  US. 
Munitions  List.  (This  exemption  doe*  not 
permit  the  prime  contractor  to  enter  into 
subsidiary  technical  assistance  or 
manufactniing  license  agreements,  or  any 
arrangement  which  calls  for  the  exportatioa 
of  technical  data  without  complianot  with 
Pari  124  of  this  subchapter.) 

(5)  If  it  relates  to  firearm*  not  in  excess  of 
caliber  JSO  and  ammunition  for  such  weapons, 
except  technical  data  containing  advanced 
designs,  processes,  and  munufacturing 
techniques. 

(8)  If  it  consists  of  technical  data,  other 
than  design,  development  or  production 
information  relating  to  equipment  the  export 
of  which  ha*  been  previously  authorised  to 
the  same  recipient 

(7)  If  it  consists  of  oparatiaas,  maintenance 
and  training  manuals,  and  aids  relating  to 
equipment,  the  export  of  which  ha*  been 
authorized  to  the  *ame  recipient* 

(8)  If  it  consists  of  additional  copies  of 
technical  data  previously  approved  for  export 
to  the  same  recipient:  or  if  it  consists  of 
revised  copies  of  technical  data,  provided  it 
periains  to  the  identical  Munition*  List 
article,  and  the  revisions  ere  solely  editorial 
and  do  not  add  to  the  content  of  technology 
previously  approved  for  export  to  the  same 
recipient 

(9)  If  it  consists  solely  of  technical  data 
being  reexported  to  the  original  source  of 
import. 

(10)  If  the  export  is  by  the  prime  contractor 
in  direct  support  and  within  the  technical 
and/or  product  limitation*  of  a  "US. 
Government  approved  project"  and  the  prime 
contractor  *o  certifie*.  The  Office  of 
Munitions  Control  Department  of  State,  will 
verify,  upon  request,  those  projects  which  are 
"U.S.  Government  approved,"  and  accord  an 
exemption  to  the  applicant  who  applies  for 
such  verification  and  exemption,  where 
appropriate,  under  this  subparagraph.* 

(11)  If  the  export  i*  solely  for  the  use  of 
American  citizen  employees  of  U.S.  firms 
provided  the  U.S.  firm  certifies  its  overseas 
employee  is  a  U.S.  citizen  and  has  a  "need  to 
know."  ' 


*  The  burden  for  obtaining  appropriate  U.S. 
Government  approval  for  the  publication  of 
technical  data  falling  within  the  definition  in 
1 125.01,  includinj)  auch  data  m  may  tw  developed 
under  other  than  U.S.  Covemment  contract,  ii  on 
the  per«on  or  company  seeking  publication. 


*  Not  applicable  to  technical  data  relating  to 
Category  VI(d)  and  Category  XVI. 

*  Classified  information  may  alao  be  transmitted 
in  direct  support  of  and  within  the  technical  and/or 
product  limitation  of  such  verified  U.S.  Government 
approved  protects  utithout  prior  Department  of  State 
approval  provided  the  U.S.  part)'  ao  certiTie*  and 
compile!  with  the  requirements  of  the  Department 
of  Defense  Industrial  Security  Manual  relating  to 
the  transmission  of  such  classifiad  iiJonnatioo  (and 
any  other  rquirements  of  cognizant  U.S. 
Government  department*  or  agencies). 

*  Classified  information  may  alao  be  exported  to 
such  certified  American  citizen  emptoyea*  without 
prior  Department  of  State  approval  provided  ttie 
U.S.  party  complies  with  the  requirements  of  tbe 
Department  of  Defense  Industrial  Security  Manual 
relating  to  the  trsnsmiMioo  of  such  claMified 
information  (and  any  otiier  requirement*  of 
cognizant  U.S.  Government  department*  or 
agencies).  Such  technical  data  or  Information 
(daanfied  or  undaaaified)  shall  not  be  rei*a«Bd  by 
oral,  visual  or  documentary  means  to  any  foreiyi 
person. 


(12)  If  the  export  is  directly  related  to 
classified  information,  the  export  of  which 
has  been  previously  authorized  to  the  same 
recipient  and  does  not  disclose  the  details  of 
design,  production,  or  manufacture  of  any 
arms,  ammunition,  or  implements  of  war  on 
the  U.S,  MunitioiM  List 

(b)  Pkmt  riaiu.  Except  as  restrictad  bjr  tba 
provisioas  of  1 12(Un  of  this  sobchapter 

(1)  No  license  shall  be  required  for  the  oral 
and  visual  disclosure  of  unclassified 
technical  data  during  the  course  of  a  plant 
visit  by  foreign  nationals  provided  the  data 
[are]  disclosed  in  coimection  with  a  classified 
plant  visit  or  the  visit  has  the  approval  of  a 
U,S.  Government  agency  having  authority  for 
the  classification  of  information  or  material 
under  Executive  Order  (12356),  as  amended, 
and  other  applicable  Executive  Orders,  and 
the  requirements  of  section  V,  paragraph 
(41(d)]  of  the  Industrial  Secnrity  Manul  are 
met. 

(2)  No  license  shall  be  required  lor  tha 
documentary  disclosure  of  undasaifiad 
technical  data  during  the  course  of  a  plant 
visit  by  foreign  national*  provided  the 
document  does  not  contain  technical  data  as 
defined  in  )  125.01  in  excess  of  that  released 
orally  or  visually  during  the  visit  is  wvithin 
the  terms  of  the  approved  visit  request  and 
the  person  in  the  United  States  assures  that 
the  technical  data  wilt  not  be  used,  adopted 
for  use.  or  disclosed  to  others  for  the  purpooa 
of  manufacture  or  production  without  the 
prior  approval  of  the  Department  of  State  ia 
accordance  «nth  Part  124  of  this  subchapter. 

(3)  No  Department  of  State  approval  is 
required  for  the  disclosure  of  oral  and  visual 
classified  information  during  the  course  of  a 
plant  visit  by  foreign  nationals  provided  the 
visit  has  been  approved  by  the  cognizant  U.S. 
Defense  agency  and  the  requirements  of 
section  V,  paragraph  {41(d]J  of  the  Defense 
Industrial  Security  Manual  are  met 

9  250.9    Notico  to  accompany  ItM 
disaaminatlon  of  axport-controBad 
racnnicai  oaia. 

(a)  Export  of  information  contained 

herein,  which  includes,  in  some 
circumstances,  release  to  foreign 
nationals  within  the  United  States, 
without  first  obtaining  approval  or 
license  from  the  Department  of  State  for 
items  controlled  by  the  International 
Traffic  in  Anns  Regulations  (ITAR),  or 
the  Department  of  Commerce  for  items 
controlled  by  the  Export  Administration 
Regulations  (EAR),  may  constitute  a 
violation  of  law. 

(b)  Under  22  U.S.C  2778  the  penalty 
for  unlawful  export  of  items  or 
information  controUed  under  the  ITAR 
is  up  to  2  years  imprisonment  or  a  fine 
of  $100,000,  or  both.  Under  50  U.S.C 
Appendix  2410,  the  penalty  for  unlawful 
export  of  items  or  information  controUed 
under  the  EAR  is  a  fine  of  up  to 
$l,000,00a  or  five  times  the  value  of  the 
exports,  whichever  is  greater,  or  for  an 
individual,  imprisonment  of  up  to  10 
years,  or  a  fme  of  up  to  $250,(100,  or  both. 
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(p)  In  accordance  with  your 
certification  that  establishes  you  as  a 
"qualified  U.S.  contractor," 
unauthorized  dissemination  of  this 
information  is  prohibited  and  may  result 
in  disqualification  as  a  qualified  U.S. 
contractor,  and  may  be  considered  in 
determining  your  eligibility  for  future 
contracts  with  the  Department  of 
Defense. 

(d)  The  U.S.  Government  assumes  no 
liability  for  direct  patent  infringement, 
or  contributory  patent  infringement  or 
misuse  of  teclmical  data. 

(e)  The  U.S.  Government  does  not 
warrant  the  adequacy,  accuracy, 
currency,  or  completeness  of  the 
technical  data. 

(0  The  U.S.  Government  assumes  no 
liability  for  loss,  damage,  or  injury 
resulting  from  manufacture  or  use  for 
any  purpose  of  any  product,  article, 
system,  or  material  involving  reliance 
upon  any  or  all  technical  data  furnished 
in  response  to  the  request  for  technical 
data. 

(g)  If  the  technical  data  furnished  by 
the  Government  will  be  used  for 
commercial  manufacturing  or  other 
profit  potential,  a  license  for  such  use 
may  be  necessary.  Any  payments  made 
in  support  of  the  request  for  data  do  not 
include  or  involve  any  license  rights. 

(h)  A  copy  of  this  notice  shall  be 
provided  with  any  partial  or  complete 
reproduction  of  these  data  that  are 
provided  to  qualified  U.S.  contractors. 
Pallida  H.  Mams. 

(XD  Federal  Register  Liaison  Officer. 
Department  ofDefenae. 

int  Doc  tH-Van  FUcd  U-T-M;  8:4S  un| 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CQ07  •4-391 

Spadal  Local  Regulations;  5th  Annual 
Stuart  Christmas  Boat  Parade 

AQCNCV:  Coast  Guard,  DOT. 
action:  Final  rule. 


;  Special  local  regulations  are 
being  adopted  for  the  5th  Annual  Stuart 
Christmas  Boat  Parade.  This  event  will 
be  held  on  15  December  1984  between 
1745  and  1930  local  time.  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event. 

EFFfCnvi  OATIS:  These  regulations 
become  effective  on  1745  local  time  on 
15  December  1984  and  terminate  at  1930 
local  time  15  December  1984. 


TOR  nniTNEll  INFORMATION  CONTACT: 

Ens.  TJ^.  Tabrah,  (305)  350-4309. 

SUPPLCMCNTARV  MTORMATION:  A  notice 

of  proposed  rule  making  has  not  been 
published  for  these  regulations  and  they 
are  being  made  effective  in  less  thaii  30 
days  from  the  date  of  publication. 
Following  normal  rule  making 
procedures  would  have  been 
impracticable.  The  application  to  hold 
the  event  was  not  received  until  15 
November  1984,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date.  Since  these  regulations  are 
necessary  to  safeguard  persons  and 
property  during  this  event,  the  Coast 
Guard  has  determined  that  good  cause 
exists  under  5  U.S.C  553  (d)(3]  to  make 
these  regulations  effective  in  less  than 
thirty  days  after  publications. 

Drafdiig  Information 

The  drafters  of  this  regulation  are  Ens. 
T J.  Tabrah,  project  officer,  USCG 
Group  Miami  and  Lcdr.  K.  E.  Gray, 
project  attorney.  Seventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulations 

The  5th  Annual  Stuart  Christmas  Boat 
Parade  will  be  held  in  the  North  Fork 
and  Sandpiper  Bay  area  south  to  Frazier 
Creek  then  reverse  course  to  %  mile 
north  of  Frazier  Creek  with 
approximately  40  to  80  boats  displaying 
decorative  lighting  expected  to 
participate.  Regulations  are  issued  by 
the  Commander,  U.S.  Coast  Guard 
Group  Miami  as  a  public  service  to 
facilitate  the  holding  of  this  event,  to 
promote  maritme  safety,  and  to  reduce 
to  a  minimum  interference  with  other 
vessel  traffic  in  the  area. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
temporary  S  100.35-T739  to  read  as 
follows: 

S  100.3S-T739    15th  Annual  Stuart 
Ctiflstmas  Boat  Parade. 

(a)  Regulated  area:  That  portion  of  the 
I.C.W.  including  the  North  Fork  and 
Sandpiper  Bay  area  south  to  Frazier 
Creek  then  reverse  course  to  %  mile 
north  of  Frazier  Creek  and  disband. 

(b)  Effective  times:  These  regulations 
become  effective  on  1745  local  time  on 
15  December  1984  and  terminate  at  1930 
local  time  15  December  1984. 

(c)  Special  Local  Regulations: 


(1)  All  vessel  tragic  in  the  regulated 
area  will  be  controlled  by  the  Patrol 
Commander  and  will  proceed  at  no 
more  than  5  MPH  when  passing  parade 
participants. 

(2)  Rule  20  of  Navigation  Rules, 
International-Inland  of  December  1983 
will  be  suspended  for  registered 
participants  only. 

(3)  A  succession  of  not  less  than  5 
short  whistle  or  horn  blasts  from  patrol 
vessel  will  be  signal  for  any  non- 
participating  vessels  to  stop 
immediately.  The  display  of  a  red 
distress  fiare  from  a  patrol  vessel  will 
be  signal  for  any  and  all  vessels  to  stop 
immediately. 

(46  U.S.C.A.  454;  49  U.S.C  108;  49  CFR  1.46(b); 
and  33  CFR  100.35) 

Dated:  November  29, 1984. 
G.E.  Walton. 

Captain,  U.S.  Coast  Guard,  Commander. 
USCG  Group  Miami. 

|FK  Doc.  S4-J2103  nied  ia-7-M:  MS  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Docket  Na  e2-53«;  RM-3983;  Docket 
No.  1M21:  FCC  84-5911 

Hours  Of  Operation  of  Oaytime-Only 
AM  Broadcast  Stations;  and  Hours  of 
Operation  of  Dominant  and  Secondary 
Stations 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  amends  S  73.99  of 
the  Commission's  Rules  relating  to 
extended  hours  of  operation  for  AM 
stations.  It  adjusts  the  power  which  can 
be  used  by  Class  III  daytime-only 
stations  during  post-sunset  operation, 
thereby  enabling  them  to  offer  more 
effective  service  while  limiting  the 
amount  of  interference  to  be  caused  by 
such  operation. 

EFFECTIVE  DATE:  December  10, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilson  La  Follette.  Mass  Media  Bureau. 
(202)  632-5414  or  Jonatiian  David.  Mass 
Media  Bureau,  (202)  632-7792. 
SUPRUEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Memorandum  Opinion  and  Order 
(Proceeding  Terminated) 

In  the  matter  of  Hours  of  Operation  of 
Daytime-Only  AM  Broadcast  Staiions  (BC 
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Docket  No.  82-538,  RM-3963).  amendment  of 
i  73.81  of  the  Commission's  Rules  (Hours  of 
Operation  of  Dominant  and  Secondary 
StaUons)  (Docket  No.  18421). 

Adopted:  November  30, 1984. 

Released:  December  4, 1964. 

By  the  Commission. 

1.  The  Commission  has  before  it  for 
consideration  the  petitions  for 
reconsideration  of  the  Memorandum 
Opinion  and  Order  in  this  proceeding  ' 
49  FR  17942,  April  26, 1984,  revising  Uie 
rules  adopted  in  the  Report  and  Order, 
48  FR  42944,  September  20, 1983,  and 
responsive  pleadings.  In  addition,  the 
Association  for  Broadcast  Engineering 
Standards  ("ABES")  and  the  Daytime 
Broadcasters  Association  ("DBA")  have 
filed  a  Joint  Motion  for  Filial  Orders  and 
Termination  of  Proceeding.  If  accepted 
by  the  Commission,  the  joint  motion 
offers  a  basis  for  resolving  all  of  the 
outstanding  issues  in  this  proceeding. 

2.  The  subject  proceeding  began  with 
a  combined  Notice  of  Proposed  Rule 
Making  and  Notice  of  Inquiry  designed 
to  explore  possible  steps  which  could  be 
taken  to  alleviate  the  difficulties  faced 
by  daytime-only  stations  which  arise  as 
a  consequenbe  of  their  being  licensed  to 
operate  only  between  local  sunrise  and 
local  sunset.  The  Inquiry  portion  of  the 
proceeding  included  a  wide  variety  of 
issues,  which  have  been  resolved  by  the 
Report  and  Order  or  are  to  be 
considered  elsewhere.  The  main  focus  of 
the  rule  making  portion  of  the 
proceeding  involved  the  possible 
authorization  of  post-sunset  operation.  * 

3.  Based  on  the  record  developed  in 
this  proceeding,  the  Commission 
adopted  a  Report  and  Order  amending 
the  rules  to  permit  post-sunset 
operation.  Class  in  daytime-only 
stations  (those  on  regional  channels) 
were  permitted  to  operate  two  hours 
beyond  local  sunset  with  a  maximum 
power  of  500  watts,  reduced  as 
necessary  to  avoid  interference.  Most 
Class  II  daytime-only  stations  (those  on 
clear  channels)  also  were  permitted  to 
operate  past  local  sunset  with  a 
maximum  power  of  500  watts.  However, 
the  specific  power  and  period  of 
operation  for  Class  11  stations  varied 
depending  on  applicable  interference 
protection  requirements. 


'  Petitiont  for  reconsideration  have  been  filed  by 
the  Association  for  Broadcast  Engineering 
Standards;  KCPX,  Inc.;  Summit  Radio  Corp.:  The 
Henry  Radio  Company,  and  Harte-Hanks  Radia 
Inc. 

*Pr«-sunrite  operation  had  been  authorized  by 
the  Commission  years  earlier.  Further  rule  changes 
enlarging  the  opportunities  of  pre-sunrise  operation 
also  were  proposed  and  later  adopted  in  this 
proceeding.  However,  these  matters  are  no  longer  at 


4.  Although  DBA  supported  the 
Commission's  decision  to  authorize 
post-sunset  operation,  it  nonetheless 
sought  reconsideration  of  the 
Commission  decision  to  limit  the  power 
Class  ni  stations  could  use  in  order  to 
avoid  interference.  According  to  DBA, 
the  new  rules  were  excessively 
technical  and  imposed  excessive 
restrictions  on  these  stations.*  Instead 
of  using  the  "worst-case"  approach,* 
DBA  suggested  making  periodic 
recalculations  or  using  an  averaging  of 
the  calculations  made  during  the  post- 
sunset  period.  ABES  and  others  opposed 
the  petition  for  reconsideration,  arguing 
that  the  Commission's  original  decision 
made  generous  provision  for  the  needs 
of  daytime-only  stations  during  the  post- 
sunset  period. 

5.  After  the  cycle  of  pleadings  on  the 
original  petition  concluded,  DBA 
received  leave  and  filed  a  supplement  to 
its  petition,  to  which  the  other  parties 
responded.  In  this  supplement  DBA 
sought  authority  for  ail  Class  III  stations 
to  use  the  full  500  watts  power  until  6:30 
p.m.  local  time.  DBA  argued  that  this 
would  put  these  Class  ni  stations  in  the 
same  position  as  they  were  during  the 
pre-sunrise  period  when  they  are 
allowed  to  use  500  watts  starting  at  6:00 
a.m.  regardless  of  interference  to  co- 
channel  U.S.  stations.  According  to 
DBA.  there  was  no  basis  for  treating  the 
pre-sunrise  and  post-sunset  periods 
differentiy,  since  their  signal 
propagation  conditions  are  quite  similar. 

6.  The  opposition  pleadings  asserted 
that  the  petition,  even  as  supplemented, 
failed  to  offer  new  evidence  or  even  any 
data  whatever  to  support  any 
modification  of  the  Commission's 
decision.  Moreover,  according  to  these 
parties,  the  pre-sunrise  experience  did 
not  provide  a  basis  for  relief  in  view  of 
the  extensive  new  interference  that 
would  result  from  the  proposed  post- 
sunset  operations. 

7.  After  review  of  this  additional 
material,  the  Commission  decided  that  it 
would  not  be  possible  to  provide  all  of 
the  relief  sought  by  DBA.  Even  though 
the  Commission  agreed  that  post-sunset 
operation  is  important,  it  found  no 
record  evidence  on  which  it  could 
conclude  that  the  substantial 
interference  losses  resulting  from  the 
post-sunset  operations  could  be  ignored, 
as  DBA  had  urged.  Although  the 


*  DBA  also  sought  changes  in  provisions 
regarding  post-sunset  operation  by  Qass  n  stations. 
The  matter  is  no  longer  before  us  as  there  have  been 
no  objections  to  modifications  made  In  the 
Commission  In  this  regard. 

*  The  "worst-case"  approach  Involves  making  the 
calculations  regarding  permissible  power  at  the  end 
of  the  two-hour  post-sunset  period  when  the 
potential  for  interference  is  at  its  maximum. 


Commission  concluded  that  interference 
considerations  did  have  to  be  taken  into 
account,  it  did  reexamine  the  "worst- 
case"  approach  under  which  power  for 
Class  ni  stations  had  been  restricted, 
based  on  the  potential  for  interference 
during  the  ffnal  moment  of  the  two-hour 
post-sunset  period.  Although  this 
method  did  avoid  interference,  it  also 
meant  reducing  power  more  than  was 
necessary  during  other  parts  of  this  two- 
hour  period. 

8.  Ultimately,  the  Commission 
adopted  a  revision  that  it  believed 
woiild  lead  to  substantial  increases  in 
power  without  leading  to  excessive 
interference.  Under  the  new  method, 
power  for  the  first  hour  after  sunset  was 
to  be  calculated  at  the  middle  of  the 
hour.  Use  of  the  midpoint  was  intended 
to  balanced  the  excess  of  protection 
afforded  during  the  first  half  of  the 
period  by  the  partial  protection  afforded 
during  the  second  half  of  the  period.  In 
order  to  respond  to  the  special  needs 
these  stations  have  for  increased  power 
during  the  early  evening  hours,  the 
Commission  decided  that  this  increased 
power  could  be  used  until  6:00  p.m.  local 
time,  even  if  that  extended  beyond  the 
first  hour  post-sunset  Finally,  for  some 
stations,  even  the  new  calculation 
method  did  not  provide  a  substantial 
power  level.  For  these  stations,  the 
Commission  decided  that  additional 
relief  was  warranted,  and  it  permitied 
them  to  use  a  minimum  power  of  100 
watis  during  the  period  until  6:00  p.m. 

9.  ABES  and  the  other  parties  listed 
above  filed petitionsfor  reconsideration. 
The  thrust  of  these  petitions  was  that 
the  Commission  had  erred  in  revising  its 
position  in  regard  to  the  power  limits  for 
post-sunset  operation  by  Class  Ql 
daytime-only  stations.  According  to 
ABES,  the  revised  rules  would  permit 
substantial  interference  to  the  continued 
reception  of  full-time  stations  of  the  sort 
originally  rejected  by  the  Commission. 
ABES  insisted  that  the  only  alleged 
justification  for  the  change  was  the 
economic  benefit  that  would  accrue  to 
daytime-only  stations,  but  this,  it  said, 
ignored  the  economic  loss  that  would 
result  to  full-time  stations.* 

10.  The  other  petitions  for 
reconsideration  made  similar  argiunents 
regarding  the  expected  impact  of  the 
revised  rules  and  stressed  the  impact  on 
their  own  operations.  Various  examples 
of  interference  were  offered,  which  in 
one  case  were  alleged  to  cause  the 


*  AABES  also  sought  a  stay  of  the  new  rules,  and 
this  was  opposed  by  DBA.  However,  this  occurred 
before  the  (oint  motion  was  filed.  Subsequently,  the 
rule  changes  were  stayed  pending  ronsideration  of 
the  joint  motion. 
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affected  statioa  to  lose  more  than  40%  of 
its  coverage  area,  including  part  of  its 
city  of  license.  Finally,  because  of  the 
concern  over  the  anticipated  effect  of 
the  new  rules.  ABES  asked  for  a  stay  of 
the  new  rules  pending  resolution  of  the 
issues  raised  on  reconsideration. 

11.  DBA  sought  an  extension  of  time 
to  permit  it  to  explore  with  ABES  and 
others  the  possibility  of  a  settlement 
After  extensive  discussions  between 
DBA  and  ABES,  they  Rled  their  joint 
motion  proposing  a  compromise  solution 
regarding  post-sunset  powers  for  Class 
III  daytime-only  station.  The  joint 
motion  included  a  description  of  the 
events  leading  up  to  the  settlement  as 
well  as  an  attachment  which  gave 
examples  of  the  kinds  of  operations  that 
the  compromise  would  permit 

12.  The  compromise  is  designed  to 
offer  as  much  benefit  to  daytime-only 
stations  as  possible  during  the  pre-d.-<X) 
p.m.  period  while  minimizing  both  the 
amount  of  interference  and  its  duration. 
As  the  joint  motion  described  it 

Paramount  o*  the  consideration  of  the 
parties  was  th«  concern  that  settlement 
provide  a  totution  that  is  mutually 
acceptable,  that  will  maximize  service  to  the 
public  minimize  interference  to  full  time 
stations,  and  which  can  be  implemented  in 
time  for  the  shortened  days  of  Winter  1984- 
85. 

According  as  ABES  and  DBA.  the 

benefits  of  the  compromise  can  be  seen 
in  th  engioeering  exhibits  appended  to 
the  motion.  These  are  said  to  show 
markedly  lessened  interference  as 
compared  to  the  revised  rules,  along 
with  powers  substantially  improved 
&om  those  originally  established,  albeit 
lower  than  those  on  reconsideration. 
However,  as  the  parties  recognize,  the 
series  of  "stepped  power  reductions" 
called  for  under  their  agreement  would 
require  additional  analysis  of  the 
Commission.  Moreover,  reliance  would 
have  to  be  placed  on  a  licensee's  ability 
to  foUow  the  new  more  complicated 
system  of  power  levels  being  proposed. 
Nonetheless,  the  parties  beheve  that  the 
compromise  offers  a  sound  basis  for 
resolving  (he  outstanding  issues  in  this 
proceeding. 

13.  In  view  of  the  history  of  this 
proceeding,  it  is  all  the  more  important 
to  explore  all  avenues  of  resolution  even 
though  the  compromise  before  us  does 
involve  greater  complexity  for  the 
licensee  and  increased  achninistrative 
burden  for  the  Commission.  The  impact 
on  the  Commission  is  not  an  obstacle  in 
itself,  as  most  of  this  effort  has  already 
been  expended  as  part  of  the  time- 
consuming  computer  programming  effort 
to  determine  the  overall  impact  of  the 
compromise.  As  a  consequence,  only  the 
lesser  aspect  of  issuing  new 


authorizationa  remains.  Likewise,  the 
multiple  power  levels  to  be  specified  do 
not  cause  concern.  We  believe  that  the 
system  can  be  set  forth  with  sufficient 
clarity  so  licensees  will  be  able  to 
follow  the  powers  and  p>eriods  of 
operation  specified. 

14.  Finally,  as  to  the  view  taken 
regarding  the  compromise  itself,  we 
think  it  important  to  put  the  vexing 
issues  involved  in  this  proceeding  to 
rest.  As  our  two  earlier  decisions  made 
clear,  there  are  compelling  reasons 
which  can  be  advanced  to  support  the 
needs  of  both  daytime-only  and  full-time 
stations.  Since  it  is  not  desirable  to 
follow  either  position  to  the  exclusion  of 
the  other,  some  middle  ground  must  be 
found.  The  problem  has  arisen  because 
there  is  no  obviously  appropriate  point 
at  which  to  draw  the  line.  Several 
factors  are  involved,  and  each  must  be 
balanced  as  part  of  an  overall  decision. 
Although  the  Commission  could  attempt 
to  strike  such  a  balance,  it  is  clearly 
preferable  to  follow  the  industry-wide 
compromise  position  if  it  is  fully 
supported  by  the  record.  Our  review 
convinces  us  that  both  in  policy  terms 
and  in  engineering  particulars,  the 
parties  have  proposed  a  sound  basis  for 
resolving  the  conflicting  considerations 
here  involved. 

15.  The  terms  of  the  compromise 
involve  the  following:  (1)  For  the  first  30 
minutes  following  sunset,  powers  are  to 
be  calculated  at  sunset  plus  30  minutes 
(SS-(-0.5):  (2)  For  the  next  30  minutes, 
the  power  is  to  be  calculated  at  SS-i-l.O; 
(3)  For  the  next  hour,  power  is  to  be 
calodated  at  SS-»-2.0.,  and  (4)  where  the 
power  specified  is  less  than  100  watts, 
adjustments  in  power  during  the  period 
until  6.-00  p.m.  are  to  be  made  as  follows: 


CMcUMMpoMr 

Fnm  1  Mil  to  45  aaBs 

About  45  «Ma  to  70  units 

About  70  wana  to  lOO  mtts 

SO  Mas. 
lOOanOi. 

As  a  result  all  Class  III  stations  would 
have  a  power  of  at  least  50  watts  during 
the  pre^:00  p.m.  period,  and  many 
would  have  substantially  more.  Even 
after  6:00  p.m.,  the  new  calculation 
method  will  yield  substantial  powers 
diuing  the  first  heur  after  sunset 

16.  The  compromise  provides  full 
protection  to  foreign  stations  as  required 
by  treaty,  it  offers  increased  power  for 
daytime-only  stations  and  at  the  same 
time  provides  enhanced  interference 
protection  for  full-time  stations.  It  gives 
full  recognition  to  the  importance  of 
additional  power  during  the  period  until 
6:00  p.m.  while  reducing  the  amount  of 
interference  by  two  means.  First,  the 
SS-t-O.S  calculation  is  only  to  be  used  for 


the  first  half  hour  of  post-sunset 
operation,  and  the  SS-f  1.0  calculation  is 
to  be  used  for  the  second  half  hour. 
Second,  instead  of  increasing  all  powers 
to  100  watts  regardless  of  interference, 
the  increase  is  on  a  sliding  scale. 
Overall  our  extensive  study  of  the 
compromise  convinces  us  that  it  offers  a 
sound  public  interest  basis  on  which  to 
resolve  the  outstanding  issues. 
Therefore,  we  shall  adopt  the 
compromise  and  shall  issue  the 
necessary  authorizations  promptly.  Post- 
sunset  operation  as  specified  in  these 
authorizations  may  commence  as  soon 
as  the  applicable  rule  change  go  into 
effect.  Under  the  circumstances  of  this 
proceeding,  there  is  no  reason  to  wait  30 
days  following  publication  of  the  new 
rules  in  the  Federal  Register  before 
putting  them  into  effect.  Delay  in  the 
commencement  of  these  operations 
would  serve  no  useful  purpose.  All  of 
the  parties  have  joined  in  supporting 
this  revision  of  the  rules  to  relieve  a 
current  restriction.  Accordingly, 
pursuant  to  5  U.S.C  §  553(d),  the 
changes  can  be  effected  on  publication 
in  the  Federal  Register. 

17.  Accordingly,  it  is  ordered,  that  the 
subject  Joint  Motion  is  granted  and, 
pursuant  to  Section  4(i),  303  and  307(b) 
of  the  Communications  Act  of  1934,  as 
amended,  S  73.99  of  the  Commission's 
Rules  is  amended  effective  December 
10, 1984,  as  set  forth  in  the  attached 
appendix. 

18.  It  is  further  ordered,  that  the 
above-listed  petitions  for 
reconsideration  are  granted  to  the 
extent  indicated  and  in  all  other 
respects  are  denied. 

9.  It  is  further  ordered,  that  the  stay 
ordered  earlier  in  this  proceeding  is 
dissolved. 

20.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

(Sees.  4.  303,  48  Stat  as  amended  1066. 1082; 
47  U.S.a  154,  303) 

Federal  Communications  Commission. 
William  ).  Tricarko. 

Secretary. 

Appendix 

PART73— [AMENDEDl 

47  CFR  73.99  is  amended  by  revising 
paragraph  (e)(5)  and  adding  paragraphs 
(e)(6)  and  (e)(7)  to  read  as  follows: 

§  73.M    Pre-Sunrtse  Service  AuthorlxaMon 
(PSRA)  and  Post-Sunset  Service 
AuttiortzaUon  (PSSA). 
*         »         *         •         • 

(e)  *  *  • 

(3)  Class  III  daytime-only  stations 
operating  PSSA  beyond  6:00  p.m.  local 
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time  are  required  to  fully  protect 
domestic  full-time  Class  III  stations. 

(6)  The  protection  that  Class  III 
daytime-only  stations  are  required  to 
provide  when  operating  PSSA  until  6:00 
p.m.  local  time  is  as  follows: 

(i)  For  the  first  half-hour  of  PSSA 
operation,  protection  will  be  calculated 
at  sunset  plus  30  minutes  at  the  site  of 
the  Class  III  daytime-only  station; 

(ii)  For  the  second  half-hour  of  PSSA 
operation,  protection  will  be  calculated 
at  sunset  plus  one  hour  at  the  site  of  the 
Class  III  daytime-only  station; 

(iii)  For  the  second  hour  of  PSSA 
operation,  protection  will  be  calculated 
at  sunset  plus  two  hours  at  the  site  of 
the  Class  III  daytime-only  station; 

(iv)  Minimum  powers  during  the 
period  until  6:00  p.m.  local  time  shall  be 
permitted  as  follows: 


CatouMsd  poMT 

Adjuttad  inMmum  ponMr 

From  1  to  45  watls _ 

Abo*«  45  to  70  wan*. 

Abo*«70to  100«(«tt».._     

SOlMtl*. 
TStwIti. 
lOOfMttl. 

(7)  For  the  purposes  of  determining 
protection,  the  existing  nighttime  RSS 
limit  will  be  used  in  the  determination  of 
maximum  power  permissible. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  41162-4162]  * 

Groundflsti  of  ttie  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule. 

summary:  The  Secretary  of  Commerce 
(Secretary)  has  determined  that  an 
emergency  exists  in  the  groundfish 
fishery  being  conducted  in  the  Western 
and  Central  Regulatory  Areas  of  the 
Gulf  of  Alaska  and  therefore  is 
increasing  the  incidental  catch  limits  of 
Pacific  halibut  allowed  to  be  taken  by 
U.S.  fishermen  while  trawling  for 
groundfish.  He  is  also  exempting  from 
those  limits  trawling  with  off-bottom 
gear.  This  action  is  necessary  to  avoid 
underutilization  and  economic  wastage 
of  the  groundfish  resources  known  to  be 
available  and  is  intended  to  promote  full 
achievement  of  the  desired  harvest  level 
of  certain  groundfish  species. 
DATES:  In  9  672.2a  paragraph  (e)(1)  is 
suspended  from  12:00  noon,  Alaska 


Standard  Time  (AST),  December  10, 
1984  until  12:00  noon  AST,  March  11, 
1985.  In  S  672.20,  a  new  paragraph  (e)(3) 
is  added,  to  be  effective  in  place  of 
paragraph  (e)(1)  &t)m  12:00  noon  AST, 
December  10, 1984  until  March  11, 1985. 
ADDRESS:  The  environmental 
assessment  prepared  for  this  action  may 
be  obtained  from  Robert  W.  McVey, 
Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  P.O.  Box  1668, 
Juneau,  AK  99802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Berg  (Fishery  Biologist 
NMFS).  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
domestic  and  foreign  groundfish  fishery 
in  the  fishery  conservation  zone  (3-200 
miles)  of  the  Gulf  of  Alaska  is  managed 
under  the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
The  FMP  was  developed,  by  the  North 
Pacific  Fishery  Management  Council 
(Council]  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  It  was  approved  by  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  (Assistant  Administrator)  and 
implemented  Deoember  1, 1978  (43  FR 
52709,  November  14, 1978).  It  has  been 
amended  twelve  times. 

The  original  FMP  contains  restrictions 
on  both  foreign  and  domestic  trawling  in 
the  Western  and  Central  Regulatory 
Areas  of  the  Gulf  of  Alaska  that  are 
designed  to  minimize  the  taking  of 
Pacific  halibut  a  species  important  to 
domestic  halibut  longliners.  Foreign 
fishermen  are  restricted  to  the  use  of  off- 
bottom  gear  when  trawling  in  the 
Western  (159  °W.-170  '^^.  longitude) 
and  Central  (147  'W.-159  °W.  longitude) 
Regulatory  Areas  fi-om  December  1 
through  May  31,  a  period  when  juvenile 
Pacific  halibut  are  in  shallow  water  and 
are  more  subject  to  capture  in  trawls. 
Domestic  trawlers  may  use  on-bottom 
gear  during  this  period,  but  if  the  total 
domestic  take  of  halibut  in  the  Western 
or  Central  Regulatory  Area  reaches  29 
or  52  metric  tons  (mt),  respectively,  all 
further  fishing  by  domestic  fishermen  in 
that  regulatory  area  is  prohibited  until 
Junel. 

These  limits  for  the  prohibited  species 
catch  (PSC)  of  halibut  were 
implemented  in  1978  and  approximated 
one  percent  of  the  amount  of  Pacific  cod 
expected  to  be  taken  annually  by 
domestic  fishermen  in  1979  and  the 
years  following.  Domestic  catches  of 
groundfish  have  increased  annually 
since  1979  as  market  opportunities 
developed.  Most  of  the  increase  is 
attributed  to  large  quantities  of  pollock, 
taken  in  joint  venture  fisheries  operating 
in  the  Shelikof  Strait  region  of  the 
Central  Regulatory  Area.  Relatively  few 


halibut  are  taken  in  this  fishery  because 
only  off-bottom  trawl  gear  has  been 
employed.  For  example,  in  1984,  only 
about  0.5  mt  of  halibut  was  taken 
incidental  to  a  pollock  catch  of  174,000 
mt  by  the  West  German,  Japanese,  and 
Republic  of  Korea  joint  ventures  using 
off-bottom  gear  during  the  January  to 
March  roe  pollock  fishery  in  Shelikof 
Strait.  However,  expanded  catches  of 
other  groundfish  species  that  are 
typically  taken  with  bottom  trawls, 
particularly  Pacific  cod  and  fiounders, 
have  been  substantially  increasing  the 
bycatch  of  halibut  in  domestic 
groundfish  operations. 

The  abimdance  of  halibut  has 
increased  in  the  Gulf  of  Alaska  since  the 
FMP  was  first  implemented,  and  the 
domestic  longline  fisheries  for  them 
have  achieved  or  exceeded  available 
quotas  in  recent  years.  The  greater 
prevalence  of  halibut  has  caused  them 
to  be  more  subject  to  incidental  capture 
by  trawls.  Recognizing  that  more  halibut 
will  be  taken  incidental  to  the 
groundfish  harvest  and  that  the 
domestic  groundfish  fisheries  will 
probably  reach  the  existing  halibut 
bycatch  limits  early  in  1985,  the  Coimcil 
voted  unanimously  at  its  September 
1984  meeting  to  request  the  Secretary  to 
implement  an  emergency  rule  to 
increase  the  allowable  incidental  catch 
limits  of  halibut  to  270  mt  and  768  mt  in 
the  Western  and  Central  Regulatory 
Areas,  respectively.  Because  few  halibut 
are  taken  with  off-bottom  trawl  gear,  the 
Council  also  voted  unanimously  to 
request  the  Secretary  to  exempt  users  of 
off-bottom  trawl  gear  from  the 
restriction. 

Under  section  305(e)  of  the  Magnuson 
Act  the  Secretary  finds  that  an 
emergency  exists  in  the  developing 
domestic  groundfish  fishery  because  of 
the  present  bycatch  limits  for  halibut 
and  has  increased  those  limits  to  270  mt 
and  768  mt  in  the  Western  and  Central 
Regulatory  Areas,  respectively,  for  a 
period  of  90  days  from  December  1, 
1984.  U,  during  this  period,  domestic 
trawlers  reach  these  limits,  the 
appropriate  regulatory  areas  will  be 
closed  to  bottom  trawling  and  domestic 
trawlers  will  be  restricted  to  the  use  of 
off-bottom  trawl  gear  only.  NOAA 
anticipates  repromulgating  this 
emergency  rule  so  that  it  will  be 
effective  until  June  1, 1985. 

Classification 

The  Assistant  Administrator  has 
determined  that  this  rule  is  necessary  to 
respond  to  an  emergency  situation  and 
that  it  is  consistent  with  the  Magnuson 
Act  and  other  apphcable  law.  This 
action  will  avoid  the  disruption  in 


lesser  aspeci  oi  issuing  new 


bS>-»-0.5  calculation  is  only  to  b€  used  for      operating  PSSA  beyond  6:00  p.m.  local 
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fishing  that  would  otherwise  occur  in 
the  developing  domestic  groundfish 
fishery. 

The  Assistant  Administrator  also 
finds  that,  because  achieving  the 
existing  halibut  PSCa  is  likely  early  in 
the  period  December  1984  to  May  1985 
in  the  Central  Regulatory  Area  and  is 
expected  to  occur  in  the  Western 
Regulatory  Area,  the  reasons  justifying 
promulgation  of  this  rule  on  an 
emergency  basis  make  it  impracticable 
and  contrary  to  the  public  interest  to 
provide  notice  and  a  prior  opportunity 
for  public  comment  Because  this  is  a 
substantive  rule  which  relieves  a 
restriction,  the  delayed  effectiveness 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply. 

The  Regional  Director  prepared  an 
environmental  assessment  (EA)  for  this 
action  and  concluded  that  no  significant 
impact  oil  the  human  environment  will 
result  from  ita  implementation.  A  copy 
of  the  EA  is  available  at  the  address 
above. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  provided  in 
section  8(a)(l]  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget,  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  procedures  of  that  order. 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 


practicable  with  the  approved  coastal 
zone  management  program  of  the  State 
of  Alaska.  This  determination  has  been 
submitted  for  review  by  Alaska's  Office 
of  Management  and  Budget  under 
section  307  of  the  Coastal  Zone 
Management  Act 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act,  because  the  rule  is  issued  without 
opportunity  for  prior  public  comment 

This  rule  does  not  contain  a  collection 
of  information  requirement  and 
therefore  is  not  subject  to  the  provisions 
of  the  Paperwork  Reduction  Act. 

List  of  Subjects  fai  50  CFR  Part  672 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  4, 1984. 
Canneo  J.  Bktodiii, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  Part  672  is  amended  as 
follows: 

PART  672— GROUNDRSH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  Part  672 
reads  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  S  672.2,  a  definition  for  "botton 
trawl"  is  added  In  appropriate 
alphabetical  order  to  read  as  follows: 


9672.2    0««lnlllOfW. 

Botton  trawl  means  a  trawl  in  which 
the  ground  rope  of  the  net  is  equipped 
with  bobbins  or  roller  gear. 

3.  In  fi  672.2a  paragraph  (e)(1)  is 
suspended  from  12:00  noon  AST, 
December  10. 1984  until  12:00  noon  AST, 
March  11, 1985.  A  new  paragraph  (e)(3) 
is  added,  elective  12:00  noon  AST, 
December  10, 1984  until  12:00  noon  AST, 
March  11, 1985,  to  read  as  follows: 

{672.20    Optimum  YMd. 


(e)  *  •  * 

(3)  If,  during  the  period  between 
December  1  and  May  31,  the  Regional 
Director  determines  that  the  estimated 
total  trawl  catch  of  halibut  in  any 
regulatory  area  by  vessels  regulated  by 
this  part  will  reach  the  amount  listed 
below,  the  Secretary  will  issue  a  field 
order  under  t  672.22(a)  prohibiting,  until 
June  1,  groundfish  fishing  with  bottom 
trawls  in  that  regulatory  area  by  vessels 
regulated  under  this  part 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttM 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
maKing  prior  to     ttie  adoption  of  the  final 
rules. 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  612 

Personnel  Administration 

agency:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  ("FCA"),  by  its  Federal 
Farm  Credit  Board,  publishes  for 
comment  proposed  amendments  to  its 
regulations  relating  to  standards  of 
conduct  for  directors,  officers,  and 
employees  of  Farm  Credit  System 
("System")  institutions.  The  proposed 
regulations  delete  or  modify  several 
existing  regulatory  provisions  to  enable 
System  institutions  to  exercise  greater 
discretion  in  administering  matters 
involving  their  business  relationships 
with  their  agents  consistent  with  good 
business  practices.  The  proposed 
regulations  will  provide  adequate 
measures  to  aid  in  safeguarding  the 
interests  of  System  institutions  and  their 
member /borrowers,  without  unduly 
infringing  upon  the  rights  of  System 
agents  or  placing  undue  administrative 
burdens  on  System  institutions. 
Additionally,  an  amendment  has  been 
proposed  that  would  permit  System 
employees  to  serve  on  the  boards  of 
cooperatives  that  borrow  from  a  bank 
for  cooperatives. 

DATE:  Written  comments  must  be 
received  on  or  before  January  10. 1985. 

ADDRESS:  Comments  should  be 
submitted  in  writing  to  Donald  E. 
Wilkinson,  Governor,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  VA  22120-5090.  Copies  of  all 
written  comments  received  will  be 
available  for  inspection  by  interested 
parties  in  the  Office  of  the  Director, 
Congressional  and  Public  Affairs 
Division.  Office  of  Administration,  Farm 
Credit  Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  L.  Norton,  Office  of  General 
Counsel  (703)  883-4020.  or 


Tom  Holland.  Office  of  Examination  and 
Supervision.  (703)  a83-«03a  1501  Farm 
Credit  Drive.  McLean.  VA  22102-5090 

SUPPlfMENTARY  MFOMNATION:  For 

purposes  of  this  supplementary 
information,  certain  terms  are 
designated  as  follows:  Farm  Credit 
Administration  ("TCA"):  Federal  Farm 
Credit  Board  ("Federal  Board");  and 
Farm  Credit  System  ("System"). 

The  Federal  Board  has  reviewed  the 
FCA  standards  of  conduct  regulations 
pertaining  to  agents  of  System 
institutions.  This  review  was  initiated  as 
the  result  of  inquiries  and  suggestions 
received  by  the  FCA  from  various 
segments  of  the  System  on  this  topic. 
The  major  areas  of  concern  submitted  to 
the  FCA  have  centered  on  practical 
obstables  to  applying  and  enforcing  the 
agent  provisions  of  the  regulations,  and 
possible  undue  regulatory  infringements 
on  the  rights  of  agents. 

The  standards  of  conduct  regulations 
contain  a  broad  definition  of  "agent" 
that  encompass  a  myriad  of  different 
relationships  and  "agent"  organizational 
structures  associated  with  System 
operations.  The  definition  of  agents 
includes  those  persons  who  represent 
System  institutions  to  third  parties  and 
those  persons  who  provide  professional 
services  to  System  institutions.  In  some 
instances,  the  scope  of  persons  included 
under  FCA  regulations  as  agents  may  go 
beyond  the  scope  of  persons  generally 
recognized  as  agents.  For  instance,  some 
"agents"  providing  a  "professional 
service"  may  not  necessarily  share  a 
position  of  special  trust  or  be  in  a 
position  to  obtain  preferential  treatment 
from  System  institutions  or  System 
borrowers.  On  the  other  hand,  a 
litigation  attorney  may  have  direct 
access  to  beneficial  insider  information 
and  may  be  in  a  position  to  obtain 
preferential  treatment  from  the  System 
or  its  borrowers.  Additionally,  "agent" 
could  be  descriptive  of  an  individual  or 
a  corporation  with  nationwide 
representatives  or  some  other  type  of 
organizational  structure. 

Some  System  institutions  have 
expressed  difficulties  in  administering 
the  agent  provisions  of  the  regulations. 
For  example,  some  agents  have  raised 
objection  to  the  compliance 
certifications  that  are  used  by  System 
institutions  as  the  means  of  ensuring 
that  agents  are  in  compliance  with  the 
regulations.  Some  agents  have  also 
expressed  concerns  as  to  the  extent  of 


control  existing  within  the  regulations 
over  their  activities.  For  instance,  12 
CFR  612.222a  Political  activity,  requires 
bank  approval  before  an  agent  may  seek 
or  hold  public  office. 

For  these  reasons,  some  System 
institutions  believe  that  the  present 
regulations  on  agents  could  be  injurioas 
to  their  working  relationships  with  some 
of  their  agents.  This  belief  is  apparently 
based  on  concern  that  some  agents, 
rather  than  submitting  to  what  they 
believe  is  an  improper  intrusion  into 
their  business  operations  and/or 
personal  activities,  will  terminate  their 
relationships  with  System  institutions. 

After  studying  the  overall  agency 
question,  the  Federal  Board  reaffirms 
that  System  institutions  do  need  to 
exercise  sound  and  safe  business 
practices  in  their  relationships  with 
agents,  but  that  in  general,  the 
regulations  governing  agents  should  not 
proscribe  particular  activities.  Rather, 
the  Federal  Board  believes  the 
regulations  should  focus  System 
attention  on  the  need  for  System 
institutions  to  be  attentive  to  and 
monitor  their  agents'  compliance  with 
the  contractual  and  fiduciary  duties  that 
exist  between  prinipals  and  agents.  The 
existing  regulations  on  agents  should  be 
streamlined  to  focus  on  areas  of  higher 
risk  not  specifically  addressed  in  agency 
law;  specifically,  the  prohibition  against 
agents  participating  in  the  selection  of 
System  and  Federal  Board  members. 
FCA  regulations  on  agents  would  then, 
in  effect,  highlight  the  existence  of  the 
general  standards  pertaining  to  the 
duties  of  agents  and  would  impose 
specific  requirements  only  in  an  area 
where  general  laws  of  agency  are 
believed  to  be  inadequate  for  the 
successful  operation  of  System/agent 
relationships.  The  Federal  Board 
believes  that  this  approach  will  provide 
an  acceptable  overall  framework  for 
System  institution/agent  relationships. 

The  proposed  changes  would  not 
relieve  System  institutions  of  their 
responsibility  for  monitoring  the 
activities  of  agents  and  exercising  good 
business  practices  in  the  administration 
of  their  relationships  with  agents. 
Additionally,  the  proposed  changes  do 
not  relieve  System  banks  from  the 
responsibility  of  overseeing  that  good 
business  practices  are  carried  out  by  the 
associations  in  this  area.  When  the 
conduct  or  activities  of  an  agent  are 
contrary  to  the  best  interests  of  System 
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borrowers  and  institutions.  System 
institutions  have  a  responsibility  to  take 
corresponding  corrective  actions. 

Following  is  a  brief  explanation  of 
each  of  the  proposed  amendments. 

A  technical  correction  to  the 
definition  of  "agents"  in  12  CFR 
1612.2130  is  proposed  which  would 
delete  the  reference  to  "consulting" 
services.  This  amendment  would  clarify 
that  only  persons  who  represent  System 
institutions  and  providers  of 
"professional"  services  could  be 
considered  "agents"  for  purposes  of  the 
regulations. 

An  amendment  to  the  definition  of 
"employee"  is  proposed  which  would 
delete  the  provision  that  includes 
"agents"  as  employees  for  purposes  of 
12  CFR  612.2230.  the  regulation  relating 
to  nepotism.  This  amendment  would 
eliminate  the  speciHc  prohibition  against 
nepotism  involving  agents  of  institutions 
but.  pursuant  to  other  regulations,  the 
institutions  remain  responsible  for 
exercising  diligence  and  asserting 
control  to  avoid  nepotistic  relationships 
of  particular  sensitivity. 

12  CFR  612.2200  prohibits  System 
employees  from  engaging  in  certain 
activities  relating  to  the  nomination  or 
election  of  members  of  the  boards  of 
System  banks  and  associations  and  the 
Federal  Board.  The  Federal  Board  has 
proposed  an  amendment  to  this 
reg\ilation  that  would  impose  the  same 
prohibitions  with  respect  to  nominations 
or  elections  for  boards  of  System  service 
organizations.  In  addition,  there  is  a 
technical  amendment  to  this  regulation 
which  incorporates  the  provision  that  is 
being  deleted  from  12  CFR  612.2260 
relating  to  the  involvement  of  agents  in 
the  nomination  and  election  process. 

The  Federal  Board  has  proposed 
amendments  to  12  CFR  612.2220, 
Political  activity,  S  612.2240,  Gifts  or 
favors,  and  S  612.2250,  Improper  use  of 
official  property,  which  would  modify 
these  regulations  by  eliminating  their 
applicability  to  the  conduct  of  agents  of 
System  institutions.  All  of  these  are 
areas  of  agent  activity  that  the  Federal 
Board  believes  should  not  be  governed 
by  specific  regulatory  prohibitions  but 
rather  than  can  be  handled  on  the  basis 
of  the  guidelines  contained  in  12  CFR 
612.2260. 

The  final  proposed  amendment  to  the 
agent  regulations  is  with  respect  to  12 
CFR  612.2260,  which  currently  contains 
specific  prohibitions  relating  to  the 
standards  of  conduct  for  agents  of 
System  institutions.  The  Federal  Board 
proposes  to  amend  this  regulation  by 
eliminating  the  specific  prohibitions  and 
substituting  a  general  provision  which 
imposes  on  System  institutions  the 
obligation  of  monitoring  the  activities  or 


their  agents  and  taking  appropriate 
corrective  actions  where  necessary. 

The  Federal  Board  proposes  amending 
12  CFR  612.2150(b]  which  itemizes 
certain  prohibited  conduct  for 
relationships  of  employees  of  System 
institutions.  The  proposed  amendment 
to  paragraph  (b)(5]  would  permit  a 
System  employee  who  obtains  the 
approval  of  the  board  of  the  employing 
institution  to  serve  on  the  board  of  a 
cooperative  that  borrows  from  the  bank 
for  cooperatives  in  the  district.  The 
amendment  is  proposed  in  recognition 
that  membership  on  cooperative  boards 
by  System  employees  can  have 
numerous  beneficial  impacts  and  that 
such  activity  can  be  adequately 
monitored  and  controlled  by  the 
employing  institution  to  minimize  the 
danger  of  conflicts  of  interest. 

List  of  Subjects  in  12  CFR  Part  612 

Agricultiu-e,  Banks,  Banking,  Confiict 
of  interest. 

As  stated  in  the  preamble,  it  is 
proposed  that  Part  612  of  Chapter  VI, 
Title  12  of  the  Code  of  Federal 
Regulations,  be  amended  as  follows: 

PART  612— PERSONNEL 
ADMINISTRATION 

Subpart  B— Standards  of  Conduct  for 
Directors,  Officers,  and  Employees 

1.  Section  612.2130  is  amended  by 
revising  paragraphs  (a)  and  (g)  to  read 
as  follows: 

S  612^130    Definitions. 
«         *        *        •        * 

(a)  "Agent"  means  any  person,  other 
than  a  director  or  employee,  who 
represents  the  System  institution  in 
contacts  with  third  parties  or  who 
provides  professional  services  to  a 
System  institution,  such  as  legal, 
accounting,  appraisal,  and  other  similar 
services. 
***** 

(g)  "Employee"  means  any  salaried 
officer  or  part-time,  full-time,  or 
temporary  salaried  employee. 
•        *        •        •        * 

2.  Section  612.2150  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

S  812.21 50    Employees— prohlbltsd  acts. 

***** 

(b)  •  •  • 

(6)  Shall  not  serve  as  an  officer  or 
director  of  an  entity  that  transacts 
business  with  a  System  institution  in  the 
district  or  of  any  commercial  bank, 
savings  and  loan,  or  other  non-System 
financial  institution,  except  employee 
credit  unions.  For  the  purposes  of  this 


paragraph,  "transacts  business"  does 
not  include  loans  by  a  System  institution 
to  a  family-owned  entity,  and  does  not 
include  transactions  with  nonprofit 
entities  or  entities  in  which  the  System 
institution  has  an  ownership  interest. 
With  the  prior  approval  of  the  board  of 
the  employing  System  institution,  an 
employee  may  serve  as  a  director  of  a 
cooperative  which  borrows  from  a  bank 
for  cooperatives.  Prior  to  granting 
approval,  the  board  shall  evaluate  the 
potential  of  the  employee's  proposed 
directorship  for  violating  any  regulations 
contained  in  Subpart  B  of  the  FCA 
regulations  with  particular  emphasis  on 
the  requirements  of  section  612.2190, 
Devotion  of  time  to  official  duties. 

*  *        ft        *        * 

3.  Section  612.2200  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§  6 1 2.2200    Soliciting  support  in  election 
polls  for  association,  district,  ••rvic* 
organization,  or  Fadarai  Farm  Credit  Board 
mambarship. 

(a)  No  employee  or  agent  of  a  System 
institution  shall  take  any  part,  directly 
or  indirectly,  in  the  designation  of 
nominees  for  the  Federal  Farm  Credit 
Board,  or  the  nomination  or  election  of 
members  of  a  district,  association,  or 
service  organization  board,  or  make  any 
statement,  either  orally  or  in  writing, 
which  may  be  construed  as  intended  to 
infiucnce  any  vote  in  such  designations, 
nominations,  or  elections.  These 
provisions  shall  not  prohibit  employees 
or  agents  from  providing  biographical 
and  other  information  or  engaging  in 
other  activities  pursuant  to  the  district 
policies  and  procedures  for  nominations 
and  elections.  This  paragraph  does  not 
affect  the  right  of  an  employee  or  agent 
to  nominate  or  vote  for  directors  of  an 
institution  of  which  the  employee  or 
agent  is  a  voting  member. 

*  ft        *        ft        * 

(c)  No  director,  employee,  or  agent 
shall,  for  the  purpose  of  furthering  the 
interest  of  any  candidate  for  nomination 
or  election,  furnish  or  make  use  of 
System  records  that  are  not  made 
available  for  use  by  all  declared 
candidates. 

4.  Section  612.2220  is  amended  by 
revising  paragraph  (a)  as  follows: 

§812.2220    Pdittcai  activtty. 

(a)  No  salaried  officer  or  employee  of 
a  System  institution  shall  hold  a  public 
office  or  be  a  candidate  for  such  office 
unless  the  bank  by  which  he  is 
employed  or  which  supervises  his 
employer  has,  after  investigation  and 
consideration  of  all  facts  involved, 
determined  in  writing  that  such 
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candidacy  or  holding  of  public  office 
would  not  bring  justified  criticism  on  the 
grounds  of  political  activities  or 
partialities  or  in  any  other  manner 
adversely  affect  the  best  interests  of  the 
borrowers  or  the  operations  and  public 
image  of  the  System  or  any  institutions 
thereof.  All  determinations  made 
hereunder  shall  be  reported  to  the  board 
of  directors  of  the  bank  concerned. 
*        *        *        *        ft 

5.  Section  612.2240  is  revised  to  read 
as  follows: 

§612.2240    cms  or  favors. 

(a)  No  director  or  employee  of  any 
System  institution  shall  solicit,  give,  or 
receive  any  gift  or  present  from  or  to 
any  director  or  employee  of  the 
employing  or  supervising  institution  or 
any  supervised  institution.  This 
paragraph  shall  not  apply  to  gifts  of  a 
nominal  value  traditionally  exchanged 
as  part  of  ,tcceptable  social  amenities. 

(b)  No  director  or  employee  of  any 
System  institution  shall  at  any  time 
solicit  or  receive  contributions  from  the 
institution's  borrowers  or  loan 
applicants  for  a  gift  or  present  to  any 
director  or  employee  of  a  System 
institution. 

6.  Section  612.2250  is  revised  to  read 
as  follows: 

§  812.2250    improper  u«a  of  official 
proparty. 

No  director  or  employee  of  a  System 
institution  shall  use  the  space,  personal 
property,  communication, 
transportation,  or  other  facilities  of  a 
System  institution  for  activities  or 
business  in  such  person's  personal 
interest  or  the  personal  interest  cf 
another.  This  provision  docs  not  apply 
to  the  use  of  property,  facilities,  or 
resources  pursuant  to  a  lease  or  contract 
with  the  institution  which  is  based  on  an 
agreement  arrived  at  following  arm's- 
length  negotiations,  and  which  is 
evidenced  in  writing  setting  forth  the 
terms  and  conditions  of  such  use. 
Official  stationery  shall  ba  u;>ed  only  in 
the  conduct  of  official  business  of  the 
institution,  and  shall  not  be  used  to 
express  opinions  which  do  not  represent 
the  official  views  of  the  institution. 

7.  Section  612.2260  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  6 1 2.2260    Standards  of  conduct  for 
agents. 

*         *         *        ft        ft 

(b)  System  institutions  shall  utilize 
safe  and  sound  business  practices  in  the 
engagement,  utilization,  and  retention  of 
agents.  These  practices  shall  provide  for 
the  selection  of  qualified  and  reputable 
agents.  Employing  System  institutions 


shall  be  responsible  for  the 
administration  of  relHtionships  with 
their  agents,  and  shall  take  appropriate 
investigative  and  corrective  action  in 
the  case  of  a  breach  of  fiduciary  duties 
by  the  agent  or  failure  of  the  agent  to 
carry  out  other  agent  duties  as  required 
by  contract,  FCA  regulations,  or  law. 
Associations  shall  report  upon 
discovery,  suspected  nonperformance  or 
duties  by  an  agent  to  the  supervisory 
bank. 

(c)  System  institutions  shall  be 
responsible  for  exercising  corresponding 
special  diligence  and  control,  through 
good  business  practices,  to  avoid  or 
control  situations  that  have  inherent 
potential  for  sensitivitj',  either  real  or 
perceived.  These  areas  include  the 
employment  of  agents  who  are  related 
to  directors  or  employees  of  the 
institutions;  the  solicitation  and 
acceptance  of  gifts,  contributions,  or 
special  considerations  by  agents;  and 
the  use  of  System  and  borrower 
information  obtained  in  the  course  of 
the  agent's  association  with  System 
institutions. 

(Sees.  5.9.  5.12,  5.18,  Pnb.  L  92-181,  85  Stat. 
619,  620.  621  (12  U.S.C  2243,  2246  and  22S2)) 
Kenneth  |.  Aulwrger, 
Acting  Governor. 

|FR  Doc  84-32240  Filed  It-f-M:  S:4S  •m| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  84-ANIM-32] 

Proposed  Revised  Control  Zone; 
Boise,  ID 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
redefine  the  current  geographical 
boundaries  of  the  Boise,  Idaho  Control 
Zone.  This  action  is  required  diie  to  - 
realignment  of  the  VOR  Rwy  lOR  and 
VOR/DME  Rwy  lOR  instrument 
approach  procedures  for  noise 
abatement.  This  action  provides  the 
revised  description. 
DATES:  Comments  must  be  received  on 
or  before  January  28, 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager,  Airspace  & 
Procedures  Branch,  ANM-530,  Federal 
Aviation  Administration  Docket  No.  84- 
ANM-32, 17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168. 


The  official  docket  may  be  examined 
in  the  Regional  Counsel's  Office  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Paul,  Airspace  Technical 
Specialist,  ANM-535,  Telephone  (206) 
431-253a 

SUPPlfMENTARV  INFORMATION:  . 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  84- 
ANM-32".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  4 
Procedures  Branch,  17900  Pacific 
Highway  South,  Seattle,  WA.,  98168, 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  lequest  to  the  Federal 
Aviation  Administration.  Airspace  & 
Procedures  Branch,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington.  98168.  Communications 
must  identify  the  notice  number  of  the 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  $  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  redefine  the  geographical 
boundaries  of  the  Boise  Control  Zone. 
Amendments  to  the  VOR  Rwy  lOR  and 
VOR/DME  Rwy  lOR  instrument 
approach  procedures  for  noise 
abatement  require  an  adjustment  in  the 
boundaries  of  the  control  zone.  This 
proposed  action  provides  the  revised 
description.  Section  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6  dated 
January  3. 1984. 

The  FAA  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones.  Aviation  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
S  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

Boise.  Idaho  Control  Zone    (Revised) 

Within  a  5-nrtile  radius  of  this  Boise  Air 
Terminal  (43"33'54'  N/ll6*13'27'  W);  within  4 
miles  each  side  of  the  Boise  VORTAC  300* 
radial  extending  from  the  5-mile  radius  zone 
to  12  miles  northwest  of  the  VORTAC,  within 
5  miles  each  side  of  the  Boise  VORTAC  114* 
radial  extending  from  the  5-miIe  radius  area 
to  12  miles  southeast  of  the  VORTAC:  and 
within  2  miles  west  and  5  miles  east  of  the 
Boise  VORTAC  179'  radial  extending  from 
the  5-mile  radius  area  to  7  miles  south  of  the 
VORTAC 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  (49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449,  (anuary 
12. 1983)):  and  14  CFR  11.65) 


Issued  in  Seattle,  Washington,  on 
November  27, 1984. 
Wayne ).  Bariow, 

Acting  Direclor,  Northwest  Mountain  Region. 

|FR  Doc.  M-3204S  Filed  tZ-7-M.  8:45  iml 
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14  CFR  Part  71 

(AJrspac*  Docket  Na  84-AWA-29] 

Proposed  Estat>lishment  of  VOR 
Federal  Airways 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  three  new  Federal  Airways,  V- 
549,  V-551  and  V-553.  This  proposed 
action  is  based  on  recommendations 
from  airspace  users.  Under  this 
proposal,  the  new  airways  would  be 
established  in  controlled  airspace  where 
there  are  now  frequent  requests  made  to 
air  traffic  control  for  direct  routings 
between  navigational  aids  (NAVAID). 
DATE:  Comments  must  be  received  on  or 
before  January  21, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA, 
Central  Region,  Attention:  Manager,  Air 
Traffic  Division,  Docket  No.  84-AWA- 
29,  Federal  Aviation  Administration,  601 
East  12th  Street,  Federal  Building, 
Kansas  City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Falsetti,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  D.C.  20591;  telephone:  (202) 
426-8783. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  th».. 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AWA-29."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposal  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRM'8 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this  RPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  three  new  VOR 
Federal  Airways,  V-549,  V-551  and  V- 
553.  The  proposed  action  is  based  on 
airspace  user  recommendations.  The 
new  airspace  would  be  established 
where  there  are  now  frequent  requests 
for  direct  routing  between  NAVAIDs. 
Under  the  proposal,  new  V-549  would 
be  established  between  the  Hays  and 
Mankato,  KS,  VORTACs:  new  V-551 
between  the  Salina  and  Mankato,  KS. 
VORTACs;  and  new  V-553  between  the 
Salina.  KS.  and  Pawnee  City,  NE. 
VORTACs.  Section  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6  dated 
January  3. 1984. 
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The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
imder  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  sighificant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

VOR  Federal  airways.  Aviation 
safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend 
S  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

V-549    (New] 
From  Hays.  KS;  to  Mankato,  KS. 

V-551    (New] 

From  Salina,  KS;  to  Mankato.  KS. 

V-553     [New] 

From  Salina,  KS;  to  Pawnee  City,  NE. 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  (49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449.  January 
12. 1983));  and  14  CFR  11.65) 

Issued  in  Washington,  D.C,  on  November 
30,1984. 
John  W.  Baler. 

Acting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 

irR  Doc  S4-^20S1  riled  12-7-M;  8;4S  iml 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

15  CFR  Part  30 
140668-4068] 

Foreign  Trade  Statistics;  Amendments 

AGENCY:  Bureau  of  the  Census. 

Commerce. 

action:  Notice  of  proposed  rulemaking. 

summary:  It  is  proposed  to  amend  the 
Foreign  Trade  Statistics  Regulations 
(FTSR)  to  incorporate  additional 


Shipper's  Export  Declaration  (SED)  data 
requirements  and  changes  resulting  from 
the  redesign  of  the  SEDs  and  their 
continuation  sheets.  It  is  also  proposed 
to  amend  the  FTSR  to  raise  the  upper 
limit  of  the  present  exemption  from  SED 
filing  requirements  based  on  value  from 
$500  to  $1000.  except  for  shipments 
through  the  U.S.  Postal  Service. 
date:  Comments  should  be  submitted 
on  or  before  February  8. 1985. 
ADDRESS:  Send  comments  to  the 
Director.  Bureau  of  the  Census, 
Washington,  DC  20233. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Cohen,  Chief.  Foreign  Trade 
Division.  Bureau  of  the  Census,  (301) 
763-5342. 

SUPPLEMENTARY  INFORMATION:  The 
SEDs,  Forms  7525-V  and  7525-V- 
Altemative  (Intermodal),  have  not  been 
revised  since  1973.  The  vertical  SED, 
Form  7525-V,  underwent  at  that  time 
virtually  no  change  in  terms  of  the  data 
and  the  number  of  items  required  to  be 
reported.  The  horizontal  SEI),  Form 
7525-V-Altemative  (Intermodal),  was 
introduced  in  1971  and  revised  in  1973  to 
reflect  changes  made  on  the  U.S. 
Standard  Format.  The  Shipper's 
Summary  Export  Declaration  (SSED), 
Form  7525-M,  has  not  been  revised 
since  its  inception  in  1969.  Because 
these  forms  are  the  source  documents 
irom  which  the  Bureau  of  the  Census 
collects  and  compiles  the  official  U.S. 
export  statistics,  the  revisions  in  this 
amendment  are  necessary  to 
accommodate  the  needs  of  data  users 
and  provide  for  the  proper  reporting  of 
data  currently  required. 

Many  government  agencies  use  the 
export  statistics  to  develop  the  essential 
export  components  of  the  merchandise 
trade  figures  for  the  balance  of 
payments  accounts  and  to  evaluate  the 
effect  on  the  value  of  the  U.S.  currency; 
to  appraise  and  analyze  major 
movements  and  trends  in  U.S.  exports; 
to  plan  and  evaluate  such  programs  as 
the  export  promotion  program, 
agricultural  development  and  assistance 
programs;  to  prepare  for  and  assist  in 
trade  negotiations  under  the  General 
Agreement  on  Tariffs  and  Trade;  and  as 
a  statistical  base  for  implementing  the 
strategic  commodities  controls  and  short 
supply  aspects  of  the  Export 
Administration  Act.  Nongovernmental 
users  are  aided  in  making  foreign 
marketing  and  investment  decisions  and 
conducting  share-of-the  market  analyses 
and  market  penetration  studies  in 
determining  marketing  policies  and 
strategies. 

The  horizontal  SED,  Form  7525-V- 
Altemative  (Intermodal),  was  designed 
primarily  for  waterbome  shipments  to 


simplify  export  documentation  by 
allowing  the  simultaneous  preparation 
of  commercial  and  governmental 
shipping  documents  via  an  aligned 
standard  international  master.  This 
alignment  offers  cost  savings  to  those 
shippers  using  the  standardized  export 
documentation  master  without 
significantly  affecting  the  Government's 
processing  costs. 

The  SSED  was  instituted  for  use  by 
large  volume  exporters  who  meet 
certain  criteria  and  are  authorized  by 
the  Bureau  and  the  Office  of  Export 
Administration  to  report  export 
information  on  a  monthly  basis  in  lieu  of 
filing  individual  SEDs  for  each  shipment. 
This  monthly  summary  form  along  with 
the  collection  of  data  on  a  monthly  basis 
via  electronic  means  reduces 
significantly  the  reporting  burden  on  the 
public  and  produces  cost  savings  in  both 
the  preparation  and  processing  of  export 
data. 

The  proposed  vertical  version  of  the 
SED  (which  would  replace  the  present 
vertical  form)  is  the  result  of  efforts 
initiated  by  the  National  Committee  on 
International  Trade  Documentation 
(NCITD)  to  bring  the  document  into 
alignment  with  the  international 
standard.  In  further  support  of  the  SED 
revision,  the  U.S./Canada  Trade 
Facilitation  Group  was  established  to 
investigate  streamlining  documentation 
for  trade  between  the  two  countries  in 
cooperation  with  respesentatives  from 
NCITD,  the  Canadian  Organization  for 
the  Simplification  of  Trade  Procedures, 
and  the  U.S.  and  Canadian  Government 
agencies  responsible  for  trade 
documentation.  The  primary  goal  of  the 
group  was  to  attempt  to  align  the  invoice 
and  the  export  reporting  requirements  of 
both  countries  to  a  common  format 
whereby  the  respective  documents 
could  be  generated  in  a  one-run 
document  preparation  system.  Although 
the  efforts  to  align  the  declaration 
involved  streamlining  U.S.-Candadian 
trade  documentation,  the  declaration  is 
to  be  used  for  trade  with  all  countries. 
The  vertical  SED  will  align  with  the 
United  Nations  Layout  Key  thus 
providing  the  exporting  community  with 
a  second  choice  for  the  preparation  of 
the  declaration  as  part  of  a  one-run 
document  set. 

The  main  advantage  of  using  an 
international  standard  for  the  design  of 
the  document  is  the  ease  in  preparing 
document  sets.  The  document  is  one  of 
an  aligned  series  of  forms  using  a  master 
document  in  a  one-run  system  of 
document  preparation.  Another 
advantage  is  in  the  consistency  of 
information  appearing  on  the  documents 
in  a  one-run  system,  thereby  improving 
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the  quabty  of  the  data  reported  for 
export  shipmentB. 

An  interagency  group,  a  subcommittee 
of  the  Interagency  Committee  on 
International  Investment  Statistics, 
whose  members  come  from  the  Council 
of  Economic  Advisers.  Federal  Reserve 
Board  Office  of  Management  and 
Budget  (OMB).  Office  of  the  U.S.  Trade 
Representative,  and  the  Departments  of 
Ag^ulture,  Commerce,  Energy,  Labor, 
State,  and  Treasury  and  whose  mission 
is  to  examine  the  entire  Federal  program 
of  international  investment  statistics, 
proposed  that  the  Bureau  require  the 
reporting  of  information  on  transactions 
between  related  parties  on  the  SED  and 
that  it  and  the  exporter's  Internal 
Revenue  Service  Employer  Identification 
Number  (EIN)  be  processed  for  use  in 
investment  surveys. 

llie  interagency  group  indicated  that 
commodity  detail  on  trade  between 
parents  and  affiliates  is  needed  to 
analyze  the  relationship  between  trade 
and  the  domestic  and  foreign  production 
of  multinational  firms.  Currently,  the 
Bureau  of  Economic  Analysis  (BEA) 
collects  data  on  both  U.S.  direct 
investment  abroad  and  foreign  direct 
investment  in  the  United  States  via 
comprehensive  benchmark  surveys 
every  5  years.  Summary  data  from  the 
benchmark  surveys  are  to  be  updated  in 
nonbenchmark  years  by  means  of 
annual  sample  surveys.  The  benchmark 
and  annual  surveys  collect  data  on  U.S. 
merchandise  trade  between  U.S.  parent 
companies  and  their  foreign  affiliates 
and  between  foreign  parent  companies 
and  their  U.S.  affiliates.  In  benchmark 
years,  data  are  collected  for  a  few  broad 
commodity  categories;  in  the  annual 
survey,  no  commodity  detail  is  collected. 
Rather  than  recommending  that  BEA 
collect  detailed  commodity  data,  the 
interagency  group  fell  that  the  most 
efficient  and  cost  effective  way  to 
obtain  such  detailed  data  was  to  link,  on 
a  company-by-company  basis,  the 
^SSi^ate  enterprise  data  collected  by 
BEA  with  the  detailed  commodity  data 
collected  on  the  SEDs.  Such  a  linking 
process  would  obviate  the  need  for  BEA 
to  collect  the  detailed  data  itself,  thus 
avoiding  a  costly  duplicating  of 
reporting.  The  linking  can  be 
accomplished  if  statistics  on  the  EIN 
and  related/nonrelated  transactions 
were  collected  and  processed  by  the 
Bureau.  Therefore  the  revised  SEDs. 
Forms  7525-V,  7525-V-Altemate 
(Intermodal),  and  7S25-M  have  been 
designed  to  require  these  items  of 
information. 

Surveys  of  U.S.  direct  investment 
abroad  and  of  foreign  direct  investment 
in  the  U.S.  are  mandated  by  the 


International  Investment  Survey  Act  of 
1978  {the  Survey  Act),  Pub.  L  94-472,  22 
U.S.C.  3101-3108.  The  surveys  must  be 
approved  by  OMB  under  the  Paperwork 
Reduction  Act. 

To  avoid  disclosure  of  individual 
company  transactions  through  the  use  of 
EIN  information,  a  method  of  linking  the 
investment  survey  and  trade  data  so  as 
to  maintain  the  confidentiality  of  both 
Bureaus  data  would  have  to  be 
developed.  Section  5(c)  of  the  Survey 
Act,  22  U.S.C  3104(c).  provides  that  the 
information  reported  may  be  used  for 
analytical  and  statistical  purposes  only 
and  will  be  held  confidential. 

The  added  requirement  for  separate 
data  on  transactions  between  related 
parties  will  provide  both  government 
and  nongovernment  users  information 
on  the  extent  and  nature  of  trade 
between  U.S.  companies  and  their 
foreign  affiliates  and  between  foreign 
companies  and  their  U.S.  affiliates.  A 
new  Paragraph  30.7(v)  is  being  added  to 
provide  for  the  reporting  of  this 
information. 

The  Bureau  of  Labor  SUtisUcs  (BLS) 
has  also  expressed  a  strong  interest  in 
EIN  data,  lie  BLS  prt^oses  to  use  the 
EIN  data  in  the  construction  of  samples 
of  exporters  for  use  in  the  Export  Price 
Index  in  a  way  comparable  to  the 
sample  of  importers  developed  from  EIN 
information  reported  on  Customs  Entry 
Forms  for  the  Import  Price  Index. 

Currently  the  EIN  is  required  to  be 
reported  in  the  space  designated  and 
formerly  used  for  "Authentication."  In 
redesigning  and  revising  the  respective 
SED  forms,  a  specific  space  is  being 
provided;  therefore,  the  reporting  of  the 
EIN  is  not  a  new  requirement  merely  a 
change  in  location  on  the  SED.  Section 
30.7(d)(2)  is  amended  to  reflect  this 
change. 

There  is  widespread  interest  in 
obtaining  information  on  the  state  of 
origin  of  exports  and  whether  or  not  a 
shipment  is  containerized.  These  data 
are  necessary  in  view  of  the  major 
changes  taking  place  in  the  domestic 
and  international  movements  of 
commodities  involving  containerize tion 
and  international  door-to-door 
movements  on  through  bills  of  lading. 
These  data  will  be  useful  to  both 
government  and  the  private  sector  in 
areas  such  as  cargo  forecasting,  market 
analyses,  and  facilities  planning: 
analyses  of  trade  patterns  for  inland 
areas;  and  in  studying  the  effect  of 
foreign  trade  on  the  domestic 
transportation  system  and  state  and 
local  economies. 

These  data  are  also  vital  to  reflect 
changes  and  trends  that  are  developing 
and  to  benchmark  for  projections.  Origin 


of  export  data  are  important  to  port 
planners  who  must  plan  facilities  and 
services  for  commodities  most  likely  to 
move  to  and  from  specific  areas.  This 
information  is  also  useful  to  trade 
development  people  who  are  searching 
for  market  information  to  project  needed 
personnel  and  advertising  resources  and 
thereby  produce  the  maximum  tonnage 
through  their  port  facilities. 

The  cturent  need  for  these  data  is 
manifested  by  the  public  response  to  the 
19SB,  1970,  and  1978  surveys  regarding 
the  domestic  and  international 
transportation  of  exports  and  imports 
that  included  information  on  U.S. 
interior  origin  of  exports  and  destination 
of  imports,  domestic  mode  of 
transportation  between  significant 
points,  and  the  use  of  containerization. 
New  paragraphs  30.7(t)  and  30.7(u)  are 
being  added  to  provide  for  reporting 
these  data. 

Although  diree  additional  items  of 
information  about  the  export  transaction 
(parties  to  transaction,  state  of  origin, 
containerized)  are  being  required 
thereby  adding  to  the  reporting  burden 
of  the  exporting  community,  we  believe 
the  overall  reporting  burden  will  be 
reduced  through  the  use  of  an 
international  standard  for  the  basic 
format.  More  specifically,  the  SED  can 
be  prepared  in  conjunction  with  the 
preparation  of  the  commercial  invoice 
and  other  shipping  documents  since 
numerous  items  required  on  the  SED  are 
in  common  with  these  documents.  To 
identify  the  state  of  origin  of  the 
merchandise,  we  propose  to  require  the 
reporting  of  the  U.S.  Postal  Service's 
standard  two-letter  state  or  territory 
abbreviation,  making  it  unnecessary  to 
continue  to  require  the  reporting  of  a 
state  abbreviation  in  conjunction  with 
the  EIN  when  an  exporter  has 
operations  in  more  than  one  location, 
since  the  original  intent,  in  part,  was  to 
aid  in  studies  on  origin  of  exports. 
Therefore  S  30.7(d)(2)  is  amended  to 
reflect  this  change. 

The  Foreign  Trade  Zone  (FTZ) 
Number  along  with  the  FTZ  state 
location  is  being  required  to  be  reported 
in  the  space  designated  "State  of  Origin 
and  FTZ  No." 

Until  now  it  had  been  required  in  the 
space  designated  "Port  of  Export."  The 
instruction  is  being  incorporated  into  the 
new  Paragraph  30.7(t)  and  deleted  from 
Paragraph  30.7(a). 

Our  definition  of  containerized  cargo 
includes  both  cargo  booked  as  such  and 
that  placed  in  containers  at  the  vessel 
operator's  option.  Therefore,  it  is 
necessary  that  the  exporting  carrier  be 
responsible  for  the  accuracy  of  this  item 
of  information  since  normally  the  SEDs 
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are  prepared  before  the  cargo  arrives  at 
the  vessel.  Accordingly,  S  30.22(b)  is 
amended. 

To  reduce  printing  and  acquisition 
costs  to  private  printers  and  users,  we 
are  deleting  the  requirement  that  the 
instructions  be  printed  on  the  back  of 
the  form  from  9  30.3(b)  and  S  30.7(1  )(2) 
which  references  such  instructions. 
However,  with  the  institution  of  the 
revised  SED  forms,  an  instructional 
booklet  will  be  available. 

The  Bureau  does  not  compile  statistics 
on  place  of  ultimate  destination;  data 
are  compiled  on  country  of  ultimate 
destination  only.  Therefore,  9  30.7(i)  is 
being  amended  to  delete  all  references 
to  "Place  (city)  of  ultimate  destination." 

As  a  result  of  the  redesign  and 
revision  of  the  SED  forms,  9  30.7(a)  is 
being  amended  to  delete  the  reference  to 
the  District  and  Port  boxes;  9  30.7(q)  is 
being  amended  to  delete  the  reference  to 
the  definition  of  value  on  the  front  of  the 
form;  and  Sections  30.9  and  30.10  are 
being  amended  to  delete  the  reference  to 
column  numbers.  Section  30.7(1)(3)  is 
being  deleted  as  obsolete. 

The  proposal  to  raise  the  minimum 
value  requirement  for  the  filing  of  SEDs 
from  the  present  level  of  $501  to  a  new 
level  of  $1001,  if  implemented,  is 
expected  to  reduce  the  number  of 
required  SEDs  by  more  than  1.7  million 
documents  per  year.  The  proposed 
increase  in  the  value  limit  is  expected  to 
maintain  the  share  of  exempted 
shipments  at  about  1.5  percent  of  the 
overall  value  of  exports  in  1984.  While 
there  will  be  some  loss  of  statistical 
detail  at  the  more  detailed  levels  (i.e.. 
commodity  by  country,  commodity  by 
county  by  district,  etc.),  the  benefits 
accruing  to  both  the  public  and  the 
Bureau  by  the  reduction  in  the  number 
of  SEDs  required  to  be  filed  and 
processed  outweigh  the  anticipated  loss 
in  statistical  detail.  Raising  the  value 
exemption  from  SED  filing  requirements 
to  $1000  is  a  change  which  relieves 
documentation  burdens.  For  export 
control  and  enforcement  purposes,  the 
Office  of  Export  Enforcement 
recommends  that  9  30.54  dealing  with 
mail  shipments  remain  unchanged  at 
$500  and,  further  include  in  9  30.55(h)  a 
statement  excluding  mail  shipments. 
Accordingly.  9  30.55(h)  is  amended. 

These  proposed  amendments  do  not 
meet  the  criteria  set  forth  in  section  1(b) 
of  Executive  Order  12291;  therefore,  no 
Regulatory  Impact  Analysis  is  required. 
Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354).  the  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
these  proposed  regulations,  if 
promulgated,  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  because  the 
preparation  of  SEDs  is  small  compared 
to  the  total  cost  of  exporting.  These 
proposed  amendments  are  subject  to  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511),  however,  there  will  be  a 
decrease  in  the  reporting  burden 
resulting  from  raising  the  value 
exemption  for  SED  filing  which  more 
than  offsets  any  increase  from  the 
requirement  that  three  additional  items 
of  data  be  reported  on  the  SEDs.  The 
collections  are  currently  approved  under 
OMB  control  numbers  0807-0001,  0607- 
0018,  0607-0150,  and  0607-10152.  The 
revised  information  collections  under 
OMB  control  numbers  0607-0018,  0607- 
0150,  and  0607-0152  are  currently 
pending  OMB  approval.  Form  0607-0001 
is  not  being  revised  at  this  time. 
Comments  may  be  sent  to  the  Office  of 
Information  and  Regidatory  Affairs  of 
OMB.  Attention:  Desk  Officer  for  the 
Census  Bureau. 

List  of  Subjecto  in  15  CFR  Part  30 

Economic  statistics.  Foreign  trade, 
Reporting  and  recordkeeping 
requirements. 

To  effect  these  changes,  it  is  proposed 
to  amend  the  Foreign  Trade  Statistics 
Regulations  (15  CFR  Part  30)  as  set  forth 
below. 

PART  30— [AMENDED] 

1.  Section  30.3  is  amended  by  revising 
the  fourth  sentence  of  Paragraph  (b)  to 
read  as  follows: 

930.3    SMppw-'t  Export  Declaration  form*. 

(b)  *  •  *  Privately  printed  Shipper's 
Export  Declaration  forms  must  conform 
strictly  to  the  respective  official  form  in 
size,  wording,  color,  quality  (weight  of 
paper  stock),  and  arrangement, 
including  the  Office  of  Management  and 
Budget  Approval  Number  printed  in  the 
upper-right  hand  comer  of  the  face  of 
the  form.*  *  ' 

2.  Section  30.7  is  amended  by  revising 
paragraphs  (a),  (d)(2),  (i)(l),  the  first 
sentence  of  (i)(2),  the  first  sentence  of 
(q)(l)  and  paragraph  (I)  and  adding 
paragraphs  (t),  (u),  and  (v)  to  read  as 
follows: 

9  30,7    Information  raqulrad  on  Shippar'a 
Export  Daciarationa. 

The  following  information  shall  be 
furnished  in  the  appropriate  spaces 
provided  on  the  Shipper's  Export 
Declaration  and  shall  conform  to  the 
requirements  set  forth  in  this  section. 
(See  9  30.92  for  information  as  to  the 
statistical  classification  Schedules  B.  G- 
E,  and  D  referred  to  in  this  section.  Also. 
see  9  30.8  for  information  required  on 


Form  7513  in  addition  to  these 
requirements.) 

(a)  Port  of  export  The  name  of  the 
U.S.  Customs  port  of  exportation  shall 
be  entered  in  terms  of  Schedule  D, 
Classification  of  Customs  Districts  and 
Ports.  (See  9  30.20(c)  for  definition  of 
port  exportation.)  For  shipments  by 
mail,  the  name  of  the  Post  Office  where 
the  package  is  mailed  shall  be  inserted 
in  the  space  for  U.S.  port  of  export. 
*        •        *        •        * 

(d)  Name  of  exporter  and  exporter's 
identification  number. 

(1)  •  *  * 

(2)  Exporter's  Identification  Number. 
Exporters  (or  their  agents  shall  report 
the  exporter's  Internal  Revenue  Service 
Employer  Identification  Number  (ELM).  If 
no  Internal  Revenue  Service  EIN  has 
been  assigned,  the  exporter's  Social 
Security  Number  (SSN),  preceded  by  the 
symbol  "SS"  should  be  reported.  The 
exporter's  SSN  shall  be  reported  if.  and 
only  if,  no  Internal  Revenue  Service  ELM 
has  been  assigned  to  the  exporter.  If 
neither  an  Internal  Revenue  Service  EIN 
nor  a  SSN  has  been  assigned,  as  for 
example,  in  case  of  a  foreign  entity  as 
the  exporter,  the  EIN  or  SSN  reporting 
requirement  does  not  apply. 

(i)  Country  of  destination.  Country  of 
destination  shall  be  reported  on  the 
Shipper's  Export  Declaration  in  terms  of 
the  names  designated  in  Schedule  C-E, 
Classification  of  Country  and  Territory 
Designations  for  U.S.  Export  Statistics. 
as  follows: 

(1)  For  shipments  under  validated 
export  licenses,  the  country  of  ultimate 
destination  shown  on  the  export 
declaration  shall  conform  to  the  country 
of  ultimate  destination  as  shown  on  the 
license. 

(2)  For  shipments  not  moving  under 
validated  export  license,  the  country  of 
ultimate  destination  as  known  to  the 
exporter  at  the  time  of  exportation  shall 
be  shown  on  the  export 
declaration.*  *  * 


(1)  Description  of  commodities  and 
Schedule  B  number.  The  correct 
commodity  number  as  provided  in 
Schedule  B.  Statistical  Classification  of 
Domestic  and  Foreign  Commodities 
Exported  from  the  United  States,  shall 
be  entered  in  the  space  provided  on  the 
Shipper's  Export  Declaration  form,  and 
a  description  of  the  merchandise  shall 
be  supplied  in  the  "Description  of 
Commodities"  column  in  sufficient 
detail  to  permit  the  verification  of  the 
Schedule  B  commodity  number.  The 
name  of  the  commodity,  in  terms  which 
can  be  identified  or  associated  with  the 
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language  used  in  Schedule  B  (usually  the 
commercial  name  of  the  commodity), 
and  any  and  all  characteristics  of  the 
commodity  wrhich  distinguish  it  from 
commodities  of  the  same  name  covered 
by  other  Schedule  B  classifications  shall 
be  clearly  and  fully  stated.  Careful 
reference  to  the  Schedule  B 
classification  scheme  for  related 
commodities  as  well  as  for  the 
commodity  being  shipped,  is  necessary 
in  order  to  establish  which  particular 
characteristics  must  be  stated  in  the 
description  to  permit  verification  of  the 
correct  Schedule  B  commodity  number 
and  to  eliminate  any  question  that  some 
other  commodity  number  might  apply.  A 
description  of  commodities  in  the  kind 
of  detail  speciHed  above  is  a  separate 
requirement,  and  the  furnishing  of  the 
correct  Schedule  B  commodity  number 
does  not  relieve  the  exporter  of 
furnishing,  in  addition,  a  complete  and 
accurate  commodity  description  in 
accordance  with  this  requirement.  If  the 
shipment  is  moving  under  a  validated 
license,  the  description  shown  on  the 
export  declaration  shall  conform  with 
that  shown  on  the  validated  export 
license.  However,  where  the  description 
on  the  license  does  not  state  all  of  the 
characteristics  of  the  commodity  which 
are  needed  to  completely  verify  the 
commodity  number,  as  described  above, 
the  missing  characteristics,  as  well  as 
the  description  shown  on  the  license, 
shall  be  stated  in  the  commodity 
description  on  the  Shipper's  Export 
Declaration. 

•  *        *        •        • 

(q)  Value.  (1)  In  general,  the  value  to 
be  reported  on  the  Shipper's  Export 
Declaration  shall  be  the  value  at  U.S. 
port  of  export  (selling  price  or  cost  if  not 
sold,  including  inland  freight,  insurance 
and  other  charges  to  U.S.  port  of  export) 
(nearest  whole  dollar  omit  cents 
figures).*  •  * 

•  •        *        •        ft 

(t)  State  of  origin  and  Foreign  Trade 
Zone  number.  (Not  required  for  in- 
transit  merchandise  documented  on 
Form  7513.)  The  state  in  which  the 
jnerchandise  actually  begins  its 
movement  in  international  trade;  that  is. 
the  state  in  which  the  merchandise 
actually  starts  its  journey  to  the  port  of 
export.  For  example,  a  Shipper's  Export 
Declaration  covering  merchandise  laden 
abroad  a  truck  at  a  warehouse  in 
CeoTjpa  for  transport  to  Florida  for 
loading  onto  a  vessel  for  export  to  a 
foreign  country  shall  show  Georgia  as 
the  state  or  origin.  This  may  not  be  the 
state  where  the  merchandise  was 
produced,  mined,  or  grown,  nor 
necessarily  the  state  where  the  exporter 


is  located.  For  merchandise  exported 
after  having  been  in  a  U.S.  Foreign 
Trade  2^ne,  the  letters  "FTZ"  followed 
by  the  Foreign  Trade  Zone  number  shall 
be  inserted  after  the  state  location  of  the 
zone.  The  state  designation  to  be  shown 
shall  be  the  U.S.  Postal  Services's 
standard  designation  to  be  shown  shall 
be  the  U.S.  Postal  Service's  standard 
two-letter  state  abbreviation. 

(u)  Containerized.  (Not  required  for 
in-transit  merchandise  documented  on 
Form  7513.)  This  information  is  required 
to  be  shown  for  vessel  shipments  only. 
A  containerized  shipment  is  one 
transported  in  any  size  van-type 
container  such  as  8*  x  8'  x  20".  8'  x  8*  x 
40*.  and  so  on.  Cargo  originally  booked 
as  containerized  cargo  as  well  as  that 
placed  in  containers  at  the  vessel 
operator's  option  shall  be  included. 

(v)  Parties  to  Transaction.  (Not 
required  for  in-transit  merchandise 
documented  on  Form  7513.)  A  related 
party  is: 

(1)  One  U.S.  person  who  at  any  time 
during  the-fiscal  year  owned  or 
controlled,  directly  or  indirectly,  ten 
percent  (10%)  or  more  of  the  voting 
securities  of  an  incorporated  foreign 
business  enterprise  or  an  equivalent 
interest  in  an  unincorporated  foreign 
business  enterprise,  including  a  branch 
or 

(2)  One  foreign  person  who  at  any 
time  during  the  fiscal  year  owned  or 
controlled,  directly  or  indirectly,  ten 
percent  (10%)  or  more  of  the  voting 
securities  of  an  incorporated  U.S. 
business  enterprise  or  an  equivalent 
interest  in  an  unincorporated  U.S. 
business  enterprise,  including  a  branch. 

3.  Section  30.9  is  amended  by  revising 
the  sixth  sentence  to  read  as  foilows: 

§  30.9    Requirements  for  separation  and 
alignment  of  Items  on  Shipper's  Export 
Declaration. 

*  *  *    If  the  exporter  desires  to 
record  the  imported  components 
separately  on  the  export  declaration  for 
purposes  of  identification  with  a 
temporary  import  bond,  a  notation  may 
be  made  in  the  "Description  of 
Commodities"  column  as  to  the 
imported  components  which  have  been 
incorporated  in  the  exported 
commodity.*  •  * 

4.  Section  30.10  is  amended  by 
revising  the  last  sentence  to  read  as 
followr 

§30.10    Continuation  sheets  for  Shipper's 
Export  OectaraMon. 

*  *  *  The  follovving  statement  with 
the  blank  filled  in  as  appropriate,  shall 
be  inserted  on  the  last  line  of  the 


description  column  of  the  Shipper's 
Export  DecUiration  itself: 

"This  declaration  consists  of  this  sheet  und 
.  (No.)  continuation  sheets." 

5.  Section  30.22  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§30.22    Requirements  for  the  filing  of 
Shipper's  Export  DeclweUons  by  departing 
carriers. 

(a)  •  *   • 

(b)  llie  exporting  carrier  shall  be 
responsible  for  the  accuracy  of  the 
following  items  of  information  (where 
required]  on  the  declaration:  Name  of 
carrier  (including  flag,  if  vessel  carrier), 
foreign  port  of  unloading,  bill  of  lading 
or  air  waybill  number,  and  whether  or 
not  containerized. 

•  •        •        •        • 

6.  Section  30.55(h)  is  amended  by 
revising  Paragraph  (h)  to  read  as 
follows: 

§  30.55    Miscellaneous  exemptions. 

•  •         ft         •         « 

(h)  Shipments  (except  shipments 
requiring  a  validated  export  license,  and 
excluding  shipments  through  the  U.S. 
Postal  Service)  between  the  United 
States  and  Puerto  Rico,  to  the  Virgin 
Islands  of  the  United  States,  and  to  all 
countries  except  countries  prohibited  by 
the  Export  Administration  Regulations 
of  the  Office  of  Export  Administration 
(15  CFR  Parts  368--399),*  «vhere  the  value 
of  the  commodities  classified  under  a 
single  Schedule  B  number  and  shipped 
on  the  same  exporting  carrier  from  one 
exporter  to  one  importer  is  $1,000  or 
under  Provided,  however,  that  this 
exemption  shall  be  conditioned  upon  the 
filing  of  such  reports  as  the  Bureau  of 
the  Census  shall  periodically  require  to 
compile  statistics  on  $1.000-and-under 
shipments. 

(Title  13.  United  States  Code,  sections  301- 
307:  and  Title  S.  United  States  Code.  Section 
301:  Reorganization  Plan  No.  5  of  1950. 
Department  of  Commerce  Organization  Order 
No.  35-2A.  August  4. 197S.  40  FR  427SS.i    , 
)ohn  G.  Kaaoe, 

Director.  Bureau  of  the  Census 
December  4. 1984. 

I  Concur 
|.M.  Walker.  )r. 

Assistant  Secretary:  Deportment  of  the 
Treasury. 

November  27, 1964. 

|FR  Dwu  •4-SatS  FIM  U-T-et:  MS  mH 

BiLLMa  cooc  uvy^-m 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  424 

Retail  Food  Store  Advertising  and 
Marketing  Practice* 

agency:  Federal  Trade  Commission. 
Acrtn»t  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Federal  Trade 
Commission  (FTC)  is  seeking  public 
comment  on  whether  the  Rule  on  Retail 
Food  Store  Advertising  and  Marketing 
Practices  should  remain  in  effect 
without  change,  or  should  be  amended 
or  rescinded.  The  basis  of  this  notice  is 
a  Commission  staff  report  raising  the 
question  whether  the  Rule's  costs  may 
exceed  its  benefits.  Copies  of  the  staff 
report  are  available  for  distribution  by 
the  FTC  Public  Reference  Branch.  Room 
130. 

DATE:  Comments  should  be  received  no 
later  than  February  8, 1985. 

ADDRESSES:  Comments  should  be  sent 
to;  Secretary.  Federal  Trade 
Commission.  6lh  and  Pennsylvania 
Avenue,  NW.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Franke,  Attorney.  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission. 
Washington.  D.C.  20580,  [Telephone 
(202)  376-2863)  or  Michael  Lynch, 
Economist.  Bureau  of  Economics, 
Federal  Trade  Commission. 
Washington.  D.C  20580  [Telephone  (202) 
C34-7869]. 

SUPPLEMENTARY  INFOIWATtON:  . 

Part  A — Background  Information 

This  notice  is  being  published 
pursuant  to  the  Federal  Trade 
Commission  Act.  as  amended.  15  U.S.C 
41  et  seq.,  the  provisions  of  Part  I, 
Subpart  B  of  the  Commission's 
Procedures  and  Rules  of  Practice,  16 
CFR  1.7  et  seq.  and  5  U.S.C  551  et  seq. 
the  FTC  Rule  on  Retail  Food  Store 
Advertising  and  Marketing  i*ractices  (16 
CFR  Part  424)  makes  it  an  unfair  method 
of  competition  and  an  unfair  or 
deceptive  act  or  practice  for  a  retail 
food  store  to  offer  for  sale  at  a  stated 
price  grocery  products  or  other 
merchandise  unless  such  products  are  in 
stock  and  conspicuously  and  readily 
available  for  sale  to  customers  during 
the  effective  period  of  the  advertisement 
at  or  below  the  advertised  prices.  Food 
retailers  may  defend  an  action  by 
maintaining  records  showing  that  the 
advertised  items  were  ordered  in  time 
and  delivered  in  adequate  quantities  to 
meet  reasonably  anticipated  demand. 
The  Rule  was  promulgated  on  May  13, 


1971,  36  FR  8781  (1971).  and  became 
effective  on  July  12, 1871. 

In  1980  the  Commission  released  the 
results  of  a  study  of  the  Rule  conducted 
by  Market  Fact's  Inc.  and  requested 
public  comment  on  that  study.  45  FR 
59634  (1980).  More  recently,  the  Senate 
Commerce  Committee,  noting  the 
request  for  comments  on  the  Market 
Facts  study,  has  twice  indicated  its 
desire  for  the  Commission  to 
expeditiously  conclude  its  review  of  the 
Rule.  S.  Rep.  No.  97-451. 97lh  Cong..  2d 
Sess.  5  (1982).  repeated  in  S.  Rep.  No. 
98-215, 98lh  Cong.,  Ist  Sess.  4  (1963). 

Commission  staff  has  examined 
several  studies  on  the  benefits  of  the 
Rule  and  evaluated  figures  on  costs  to 
comply  with  it.  Staffs  conclusions  are 
set  forth  in  a  report  that  has  been  placed 
on  the  public  record.  The  studies 
indicated  that  on  the  average, 
unavailability  levels  have  been 
relatively  low  and  food  shoppers  do  not 
perceive  unavailability  as  a  serious 
problem.  Food  shoppers  appear  to  be 
unwilling  to  sacrifice  any  price  or 
service  benefits  for  increased  levels  of 
availability.  However,  it  is  not  clear 
whether  these  findings  are  due  to  the 
effectiveness  of  the  Rule  or  to 
competitive  marketing  forces. 

Staff  has  also  studied  the  compliance 
cost  figures  supplied  by  industry  and 
has  made  an  independent  estimate  of 
one  component  of  these  costs. 

On  the  basis  of  information  currently 
available  to  staff,  it  appears  the  costs  of 
complying  with  the  Rule  may  outweigh 
its  benefits.  However,  some  of  the 
information  currently  available, 
especially  with  respect  to  compliance 
costs,  is  unsatisfactory.  The  Commision 
therefore  is  seeking  additional  data 
regarding  the  costs  and  benefits  of  the 
Rule. 

Part  B— Objectives 

The  objective  of  the  Commission's 
inquiry  is  to  determine  if  in  fact  the  Rule 
in  its  present  form  is  causing 
unnecessary  costs  and,  if  so,  how  the 
Rule  could  be  changed  to  reduce  or 
eliminate  those  costs.  To  assist  the 
Commission  in  accomplishing  this 
objective  the  public  is  invited  to 
comment  on  whether  the  Rule  should 
remain  in  effect  as  is.  be  modiffed  or  be 
rescinded. 

Part  C — Alternative  Amendments 

There  are  three  possible  amendments 
staff  believes  might  relieve  industry  of 
unnecessary  compliance  costs  and  in 
turn  help  to  reduce  costs  to  consumers. 
One  possible  alternative  amendment 
would  be  to  amend  Ngte  1  to  the  Rule  by 
permitting  general  disclaimers  in 
advertising  related  to  product 


availability.  (Note  1  currently  prohibits 
such  disclaimers). 

Another  alternative  would  be  to 
reconcile  and  incorporate  into  the  Rule 
certain  defenses  now  provided  in 
administrative  orders  relating  to  the 
Rule.  For  example,  the  cases  of  Kroger, 
90  FTC  459  (1977)  and  Fisher  Food,  Inc, 
90  FTC  473  (1977)  set  forth,  as  a  defense 
to  charges  of  Rule  violations,  specific 
percentage  rates  of  unavailability  and 
overcharging  which  create  presumptions 
that  such  practices  were  due  to 
circumstances  beyond  the  advertiser's 
control. 

Another  alternative  would  be  to 
permit  the  advertiser  to  substitute 
comparable  value  products  for 
exhausted  supplies  of  advertised 
products. 

Part  D — Request  for  Comments 

The  public  is  invited  to  comment  on 
these  alternatives  and  to  answer  the 
following  questions.  The  Commission 
requests  that  factual  data  upon  which 
comments  are  based  be  included  with 
the  comments. 

(1)  Is  there  a  continued  need  for  the 
Rule  or  will  competitive  market  forces 
assure  an  appropriate  balance  between 
availability  and  costs? 

(2)  What  are  the  benefits  of  the  Rule 
to.  (i)  consumers  (ii)  businesses? 

(3)  Has  there  been  an  increase  or 
decrease  in  advertised  specials  or  in 
sales  due  to  the  Rule? 

(4)  What  are  the  incremental  costs  to 
comjrfy  with  the  Rule  as  distinguished 
from  costs  resulting  from  normal 
business  practices? 

(5)(a)  If  the  Rule  were  repealed,  how 
would  business  procedures  change? 

(b)  At  what  cost? 

(6)(a)  What  are  the  extra  inventory 
costs,  if  any,  required  to  comply  with  the 
Rule? 

[b)(i)  If  employees  receive  special 
instructions  on  special  ordering  for 
advertised  products  covered  by  the 
Rule,  please  submit  copies,  (ii)  If  the 
instructions  differ  from  Listructiotu 
prior  to  the  Rule,  how  do  they  differ? 

(c)  What  proportion  does  any  extra 
inventory  bear  to  total  inventories? 

(d)  What  proportion  of  average 
weekly  inventories  are  accounted  for  by 
inventories  of  advertised  items? 

(e)  What  proportion  of  average 
weekly  sales  are  accounted  for  by 
advertised  items? 

(f)  Do  any  studies  show  the 
relationship  between  larger  average 
inventories  and  the  average  stock -out 
rate?  If  so,  please  supply  these  studies. 

(7)  Are  there  any  surveys,  studies, 
etc.,  of  the  fraction  of  people  who  shop 
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only  for  advertised  items  on  "apedaYf" 
If  so  please  supply  these  studies. 
(8)(a)  What  are  the  components 
ordinarily  used  in  estimating  the  costs  of 
carrying  inventories? 

(b)  What  interest  rates  are  normally 
used  in  calculating  inventory  carrying 
costs?  What  is  the  rate  or  how  is  that 
rate  determined? 

(c)  What  estimates  of  shrinkage  and 
spoilage  costs  are  used  in  calculating 
inventory  carrying  costs?  Please  supply 
the  supporting  data  and  documents. 

(9)  Have  either  the  number  of  store 
deliveries  or  the  average  level  of 
warehouse  inventories  changed  as  a 
result  of  the  Rule?  If  so  how  could  the 
cost  of  these  changes  be  estimated? 

List  of  Subjects  in  16  CFR  Part  424 

Advertising,  Foods,  Trade  practices. 

By  direction  of  the  Commission. 

Issued  December  4. 1984. 
Emily  H.  Rock. 
Secretary. 

(FV  Doc.  t^-^tue  Filed  U-»-M  8:4S| 
I  coos  (TSO-ei-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  143 

CoOection  of  Claims  Owed  ttw  United 
States  Arising  From  Actlvtties  Under 
ttie  Commission's  Jurisdiction 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Proposed  rules. 

tUMMAWY:  The  Commodity  Futures 
Trading  Commission  is  proposing  rules 
to  implement  the  Federal  Claims 
Collection  Act  of  1966,  as  amended  by 
the  Debt  Collection  Act  of  1982  and 
interpreted  by  the  Department  of  Justice 
and  General  Accounting  Office  in  the 
Federal  Claims  Collection  Standards, 
rhese  proposed  rules  state  the 
procedures  the  Commission  will  follow 
to  collect  claims  owed  the  United  States 
arising  from  activities  under  the 
Commission's  jurisdiction.  Such 
procedures  include  the  use  of 
administrative  offset'and  compromise. 
Absent  unusual  circumstances,  it  is 
unlikely  that  the  Commission  would 
consider  a  compromise  of  a  claim  owed 
as  a  result  of  a  settlement  agreement 
entered  into  with  the  Commission.  The 
proposed  rules  also  state  under  what 
circumstances  interest  and  penalty 
charges  on  claims  may  be  assessed  or 
waived  by  the  Commission.  These  rules 
are  intended  to  ensure  fair  and 
expeditious  collection  of  unpaid  claims. 


DATE  Conunents  should  be  submitted 
on  or  before  January  9, 1985. 

AOOficss:  Comments  should  be 
submitted  to  the  O^ice  of  the 

Secretariat,  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  D.C.  20581. 

FOn  FURTHER  INFORMATION  CONTACT 

Jeri  E.  Ruscoll,  Esq.,  Office  of  the 
General  Counsel,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW..  Washington.  D.C.  20581. 
Telephone:  (202)  254-9880. 

SUPPLEMENTARY  INFORMATION:  The      . 

Federal  Claims  Collection  Act  of  1966. 
Pub.  L  89-508.  80  Stat.  308.  directs  all 
federal  agencies  to  pursue  unsatisfied, 
overdue  claims  or  debts.  In  1982. 
Congress  enacted  the  Debt  Collection 
Act.  Pub.  L  97-365.  96  Stat.  1749.  to 
enhance  the  capability  of  federal 
agencies  to  collect  such  claims  or  debts 
and  to  afford  notice  and  other 
protections  to  the  debtor  prior  to  agency 
use  of  certain  collection  procedures.  The 
Department  of  Justice  and  General 
Accounting  Office  thereafter  revised  the 
Federal  Claims  Collection  Standards, 
the  government-wide  debt  collection 
regulations  originally  authorized  by  the 
Federal  Claims  Collection  Act.  See  4 
CFR  Parts  101-105,  As  amended  by  49 
FR  8889  [Mar.  9, 1984).  These  regulations 
provide  agencies  with  general  guidance 
on  soimd  debt  collection  principles  and 
are  incorporated  by  reference  in  the 
Commission's  proposed  rules. 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq..  the  Chairman  certifies  that 
these  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Although  there 
may  be  increased  costs  to  individuals  as 
a  result  of  these  rules,  such  costs  would 
be  imposed  only  if  an  individual  is 
delinquent  in  paying  his  debt  to  the 
Commission. 

These  rules  do  not  call  for  collection 
of  information  from  the  general  public 
and  are  therefore  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 

List  of  Subjects  m  17  CFR  Part  143 

Claims,  Debts,  Penalties. 
Administrative  practice  and  procedure. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
sections  6(b],  6(d]  and  8a(5)  of  the 
Commodity  Exchange  Act,  7  U.S.C.  9.  9a, 
and  12a(5),  the  Federal  Claims 
Collection  Act  of  1966  and  the  Debt 
Collection  Act  of  1982,  31  U.S.C.  3701- 
3719,  the  Commissmn  hereby  proposes 
to  add  Part  143  to  Title  17  of  the  Code  of 
Federal  Regulations: 


PART  143— COLLECTION  OF  CLAIMS 
OWED  THE  UNITED  STATES  ARISING 
FROM  ACTIVITIES  UNDER  THE 
COMMISSION'S  JURISDICTION 

{  143.1    Purpose. 

This  part  implements  the  Federal 
Claims  Collection  Act,  as  amended  by 
the  Debt  Collection  Act.  31  U.S.C.  3701- 
3719,  and  interpreted  by  the  Department 
of  Justice  and  General  Accounting 
O^ice  in  the  Federal  Claims  Collection 
Standards.  4  CFR  Parts  101-105.  This 
part  provides  procedures  the 
Commission  will  use  to  collect  claims 
owed  the  United  States  arising  from 
activites  under  the  Commission's 
jurisdiction,  including  amounts  due  the 
United  States  from  fees,  fines,  civil 
penalties,  damages,  interest,  and  other 
sources.  This  part  further  sets  forth 
procedures  for  the  Commission  to 
determine  and  collect  interest,  penalties, 
and  administrative  costs  on  unpaid 
claims  and  to  refer  unpaid  claims  for 
litigation. 

S  143.2    Notice  of  dahn. 

(a)  The  Commission  will  send  a 
written  notice  to  any  person  who  owes 
payment  to  the  United  States  under  this 
part,  stating  the  basis  for  the  claim,  the 
interest,  penalties,  and  administrative 
costs  that  may  be  imposed  for  non- 
payment, and  the  date  full  payment  is 
due. 

(b)  If  the  claim  is  disputed,  the  debtor 
shall  respond  to  the  notice  in  writing 
and  state  the  reasons  for  non-payment. 
If  the  claim  is  not  disputed  but  full 
payment  is  not  made  by  the  date 
indicated  in  the  notice,  the  debtor  shall 
state  the  reasons  for  the  failure  to  make 
full  payment. 

(c)  If  no  response  or  an  unsatisfactory 
response  is  received  by  the  date 
indicated  in  the  notice,  the  Commission 
may  take  any  further  action  appropriate 
under  the  Commodity  Exchange  Act  or 
regulations  therunder,  or  under  4  CFR 
Parts  101-105  and  the  Federal  Claims 
Collection  Act,  as  amended,  31  U.S.C. 
3701-3719. 

§  143.3    Interest,  penalty  charges,  and 
■dmtnistratWe  costs. 

(a)  The  Commission  will  assess 
interest  on  unpaid  claims.  The  rate  of 
interest  assessed  shall  be  the  rate  of  the 
current  value  of  funds  to  the  United 
States  Treasury  (i.e.,  the  Treasury  tax 
and  loan  account  rate)  as  prescribed 
and  published  by  the  Secretary  of  the 
Treasury.  The  Commission  will  charge 
penalty  fees  of  not  more  than  6  percent 
per  year  on  any  portion  of  a  claim  that  is 
delinquent  for  more  than  90  days.  The 
Commission  will  also  impose  actual 
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administrative  cost*  to  cover  the 
processing  and  handling  of  delinquent 
claims. 

(b)  Interest  on  claims  will  be  charged 
and  will  run  from  the  date  the  notice  of 
claim  is  mailed  if  the  amount  of  the 
claim  is  not  paid  within  30  days  from 
that  date.  Interest  will  be  calculated 
only  on  the  principal  of  the  claim.  The 
rate  of  interest  charged  is  the  rate  in 
effect  on  the  date  from  which  interest 
begins  to  run.  The  rate  will  remain  fixed 
for  the  duration  of  the  indebtedness. 

(c)  The  Commission  may  waive  in 
whole  or  in  part  interest  penalty 
charges  or  administrative  costs  if  it  finds 
that: 

(1)  The  debtor  is  unable  to  pay  any 
significant  sum  within  a  reasonable 
period  of  time; 

(2)  Collection  of  interest  or  penalty 
charges  jeopardizes  collection  of  the 
principal  of  the  claim;  or 

(3)  It  is  in  the  best  interests  of  the 
United  States. 

§143.4    Conectlon  by  offset 

(a)  Whenever  feasible,  the 
Commission  will  collect  claims  under 
this  part  by  means  of  administrative 
offset  against  obligations  of  the  United 
States  to  the  debtor. 

(b)  The  Commission  will  notify  the 
debtor  in  writing  of  its  intent  to  use 
offset  procedures  to  collect  the  debt 
unless  the  debtor  agrees  to  repayment. 
The  notice  to  the  debtor  shall  include 
the  type  and  amount  of  the  claim  and  an 
explanation  of  the  debtor's  rights  for 
records  and  review  under  31  U.S.C. 
3716(a). 

(c)  The  Commission  will  seek  to 
coordinate  administrative  offset  with 
other  federal  agencies  in  accordance 
with  4  CFR  Part  102. 

§  143.5    Collection  liy  compromise. 

The  Commission  may  settle  claims  not 
exceeding  $20,000  by  compromise  at  less 
than  the  principal  of  the  claim  if — 

(a)  The  debtor  shows  an  inability  to 
pay  the  full  amount  within  a  reasonable 
period  of  time; 

(b)  The  Government  would  be  unable 
to  enforce  collection  in  full  through 
litigation  or  administration  means 
within  a  reasonable  period  of  time; 

(c)  The  cost  of  collecting  the  claim  in 
full  is  not  justified  by  the  amount  of  the 
claim;  or 

(d)  The  Commission's  enforcement 
policy  would  be  served  by  settlement  of 
the  claim  for  less  than  the  full  amount. 

§  143.6    Referral  for  Httgation. 

Claims  that  cannot  be  collected  by  the 
Commission  under  this  part  or  for  which 
collection  action  cannot  be  ended  or 
suspended  under  4  CFR  Part  104  will  be 


referred  to  the  Department  of  Justice  for 
litigation. 

S  143.7    Delegation  ol  Authority  to  ttie 
Executive  Director. 

(a)  The  Commission  hereby  delegates. 
until  such  time  as  the  Commission 
orders  otherwise,  to  the  Executive 
Director  or  to  any  Commission 
employee  under  the  Executive  Director's 
supervision  as  he  or  she  may  designate, 
authority  to  take  action  to  carry  out  this 
part  and  the  requirements  of  4  CFR  Parts 
101-105. 

(b)  Delegated  waivers  or  compromise 
under  this  part  shall  be  with  the 
concurrence  of  the  General  Counsel  and 
the  Director  of  the  Division  of 
Enforcement  or  of  their  respective 
designees. 

Issued  in  Washington.  D.C  on  December  5. 
1984. 
Jean  A.  Webb, 

Secretary  to  the  Commission. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

Lat>or  Certification  Process  for  ttte 
Temporary  Empioynwnt  of  Aliens  In 
Agriculture:  Adjustments  to  Piece 
Rates 

agency:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Proposed  rulemaking  to 
repromulgate  rule;  request  for  further 
comments. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  requesting  further  comments 
and  is  proposing  to  repromulgate  a 
regulation  in  its  program  for  the 
certification  of  nonimmigrant  aliens  for 
temporary  employment  in  agriculture 
and  logging  in  the  United  States.  The 
proposed  rule  would  repromulgate  the 
regulation  dealing  with  adjustments  to 
agricultural  piece  rates. 
DATE:  Written  comments  on  the 
proposal  must  be  received  on  or  before 
January  9, 1985. 

ADDRESS:  Send  written  comments  to: 
Assistant  Secretary  of  Labor  for 
Employment  and  Training,  Room  8100, 
Patrick  Henry  Bldg..  601  D  St,  NW.. 
Washington.  D.C.  20213.  Attention:  Mr. 
Richard  C.  Gilliland.  Director.  U.S. 
Employment  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  Bruening.  Telephone:  202- 
376-6228. 


SUPPI-EMENTARY  INFORMATION: 

L  Introduction 

In  the  Federal  Register  of  September 
2, 1983  (48  FR  40168  J.  the  Department  of 
Labor  (DOL)  published  a  final  rule 
revising  the  regulation  at  20  CFR 
655.207(c),  regarding  adjustment  of  piece 
rates  for  United  States  and 
noninunigrant  alien  workers  covered  by 
the  temporary  alien  agricultural  labor 
certification  program.  The  final  rule  was 
published  after  a  notice  of  proposed 
rulemaking  and  full  consideration  of 
public  conunents  received  during  a  31- 
day  comment  period.  See  48  FR  33084 
(July  22, 1983);  and  48  FR  35667  (August 
5, 1983).  This  document  is  a  notice  of 
proposed  rulemaking  to  repromulgate 
the  September  2. 1983.  final  rule  and  to 
invite  further  comments  on  changes  in 
language  made  between  the  July  22. 
1983,  proposed  rule  and  the  September 
2, 1983.  final  rule. 

11.  Temporary  Alien  Labor  Cartificatioa 
Process 

Whether  to  grant  or  deny  an 
employer's  petition  to  import  a 
nonimmigrant  alien  to  the  United  States 
for  the  purpose  of  temporary 
employment  is  solely  the  decision  of  the 
Attorney  General  and  his  designee,  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  (INS).  8  U.S.C. 
n01(a)(15)(H)(ii)  and  1184  (a)  and  (c);  8 
CFR  Part  2.  Pursuant  to  the  requirement 
that  the  Attorney  General  consult  with 
appropriate  agencies  of  the  government 
concerning  the  importation  of 
nonimmigrant  alien  (so-called  "H-2") 
workers,  INS  has  determined  that  prior 
to  granting  or  denying  such  petitions  it 
first  will  request  DOL  to  advise  INS  on 
the  availability  of  qualified  U.&  workers 
for  the  jobs  offered  to  the  H-2  aliens, 
and  whether  the  wages  and  working 
conditions  attached  to  such  job  offers 
will  adversely  affect  similarly  employed 
U.S.  workers.  8  U.S.C.  1184(c);  8  CFR 
214.2{h)(3){i). 

Pursuant  to  the  INS  regulations,  DOL 
has  published  regulations  at  20  CFR  Part 
655,  Subpart  C,  for  the  certification  of 
nonimmigrant  aliens  for  temporary 
employment  in  agriculture  and  logging  in 
the  United  States.  DOL  has  determined 
that  similarly  employed  U.S.  workers 
had  been  adversely  affected  by  the 
importation  and  employment  of 
nonimmigrant  aliens  in  agricultural 
employment.  It  has  been  determined 
further  that  employment  of  those  aliens 
in  a  number  of  Slates  at  wages  below 
specially  computed  adverse  effect  wage 
rates  (AEWRs)  would  adversely  affect 
the  wages  of  similarly  employed  U.S. 
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workers.  20  CFR  655.202(b)(9)  and 
755.207. 

m.  Piece  Rate  Regulation 

Historically,  DOL  has  determined  that 
workers  should  not  be  required  to 
increase  their  level  of  productivity  in 
order  to  earn,  at  minimum,  the  hourly 
AEWR.  Conversely,  if  the  employer's 
piece  rate  for  a  particular  crop  activity 
allowed  the  averge  worker  to  receive 
earnings  at  or  above  the  AEWR,  that 
piece  rate  has  been  acceptable.  Thus,  if 
average  hourly  earnings  for  the  average 
worker  in  the  preceding  year  equalled  or 
exeeded  the  applicable  AEWR,  the 
piece  rate  for  that  crop  activity  did  not 
need  to  be  raised.  See  20  CFR  655.207(c) 
(1981). 

This  interpretation  of  DOL's 
regulation  on  piece  rates  was  reflected 
in  its  issuance  to  Employment  and 
Training  Administration  (ETA)  regional 
offices  and  to  State  job  service  agencies. 
See  Section  A.6.a(3)  of  Attachment  1  to 
ETA  General  Administration  Letter 
(GAL)  No.  46-81.  In  1976,  the  U.S.  Court 
of  Appeals  for  the  Fifth  Circuit  had 
before  it  the  question  of  whether  it  is 
proper  for  piece  rates  to  be  permitted  at 
a  level  that  earns  the  applicable  AEWR. 
The  court  considered  and  approved  of 
DOL's  piece  rate  adjustments,  which 
maintain  the  AEWR  as  a  floor  rather 
than  an  earnings  escalator,  noting  that 
"(n)owhere  is  there  a  requirement  that 
piece  rates  be  in  excess  of  the  adverse 
effect  minimum  wage."  Williams  v. 
Usery,  supra.  531  F.  2d  305,  308  (5th  Cir. 
1976),  Cert,  denied  429  U.S.  1000  (1976); 
see  20  CFR  655.0(e)  (1983):  and  20  CFR 
602.10b(a)(2){1976). 

Nevertheless,  in  NAACP.  Jefferson 
Country  Branch  v.  Donovan,  558  F. 
Supp.  218.  224-225  (D.D.C.  1982),  and  566 
F.  Supp.  1202, 1208  (D.D.C  1983),  the  U.S. 
District  Court  for  the  District  of 
Columbia  held  that  DOL's  interpretation 
of  20  CFR  655.207(c)  (1981)  was  invalid 
and  ordered  that  the  piece  rates  be 
increased  each  time  the  AEWRs 
increase,  based  upon  the  productivity  in 
that  crop  activity  in  1977.  The  1977 
productivity  rate  is  determined  by 
dividing  the  1977  AEWR  by  the  piece 
rate  for  the  crop  activity.  Under  that 
court's  Orders,  the  ciurent  piece  rate 
would  be  equal  to  the  current  AEWR 
divided  by  the  1977  productivity  rate. 

Subsequently,  the  proposed  rule 
published  on  July  22. 1983,  stated  that 
piece  rates  would  be  adjusted  by 
reference  to  the  "average  worker's 
hourly  earnings".  48  FR  at  33687. 
Farmworker  advocates  commenting  on 
the  proposed  rule  questioned  the  use  of 
the  term  "average  worker",  stating  that 
the  statute  is  designed  to  protect  the 
wages  and  working  conditions  of  U.S. 


workers,  and  that  reference  to  the 
productivity  of  average  workers  should 
be  limited  to  average  U.S.  workers.  This 
had  been  the  intent  of  DOL  in  the 
proposed  rule.  Nevertheless,  for 
clarification  purposes,  in  the  September 
2, 1983,  final  rule  the  term  "average  U.S. 
worker"  was  substituted  for  the  term 
"average  worker"  where  the  latter  term 
appeared  in  $  655.207(c).  48  FR  at  40175. 
DOL  found  there  to  be  good  cause  to 
make  the  September  2, 1983,  fmal  rule 
elective  upon  publication  in  the  Federal 
Register.  48  FR  at  40174.  The  U.S. 
District  Court  for  the  Western  District  of 
Virginia  had  ordered  DOL  to 

immediately,  but  in  no  event  later  than 
September  1. 1983,  promulgate  in  final  form  inv 
the  Federal  Register,  its  clarifying 
interpretation  of  the  piece  rate  adjustment 
requirements  *  *  *  proposed  in  the  Federal 
Register  on  )une  [sic]  22. 1983  and  identified 
therein  as  proposed  section  20  CFR  655.207 
(c). 

Kent  Barley,  Inc.  v.  Donovan,  Civil 
Action  No.  83-0079  (W.D.  Va..  Order 
August  18, 1983).  Given  the  explicit 
language  of  that  Order,  and  for  other 
grounds  set  forth  in  the  preamble  to  the 
final  rule,  DOL  found  it  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  as  expressed  by  that  court  to 
delay  the  effect  of  the  proposed  revision. 

In  a  challenge  by  farmworkers  to  the 
promulgation  of  the  Septemer  2  1983. 
final  rule  on  piece  rates,  the  U.S.  District 
court  for  the  District  of  Columbia  found 
that  the  rulemaking  had  complied  with 
the  Administrative  Procedure  Act,  and 
Upheld  the  final  rule  "Amending 
S  655.207(c)  because  it  provided  an 
adequate  explanation  for  the  change, 
supported  by  the  notice  and  comment 
rulemaking  record."  NAACP ,  Jefferson 
County  Branch  v.  Donovan.  Civil  Action 
No.  82-2315  (D.D.C,  Order  August  15, 
1984),  Slip  opinion  at  8;  see  NAACP, 
Jefferson  County  Branch  v.  Donovan, 
737  F.  2d  67  (D.C.  Cir.  1984),  rev^.  Civil 
Action  No.  82-2315  (D.C.C.,  Order 
September  8. 1983);  see  also  49  FR  26208 
(June  27, 1984):  and  48  FR  41154 
(September  14, 1983). 

While  the  September  2, 1983,  addition 
of  the  adjective  "U.S."  to  the  final  rule 
clarified  DOL's  intent  in  the  July  22, 
1983,  proposed  rule,  and  was  made  in 
response  to  public  comments  on  the 
proposed  rule,  some  agricultural 
employers  in  Florida,  in  a  suit  against 
DOL  before  the  U.S.  District  Court  for 
the  Southern  District  of  Florida, 
challenged  the  September  2, 1983.  final 
piece  rate  rule.  The  court  found  that  the 
piece-rate  rule,  as  amended,  was 
partially  invalid,  holding  that  adequate 
notice  and  opportunity  to  comment  was 
not  provided  on  the  addition  of  the 
adjective  "U.S."  in  the  final  regulation. 


The  court  ordered  that  the  six  references 
to  "U.S."  be  deleted.  Florida  Fruit  & 
Vegetable  Association  v.  Donovan,  583 
F.  Supp.  268  (S.D.  Fla.  1984),  appeal 
docketed.  No.  84-5467  (11th  Cir.  1984). 
However,  it  further  held  that  the  "Final 
Rule  as  modified,  which  is  exactly  as  it 
was  proposed,  is  a  valid  final  rule." 
Only  the  procedure  by  which  the 
adjective  "U.S."  was  included  in  the 
final  rule  was  questioned  by  the  court, 
not  the  substance  of  the  rule  itself. 

As  noted  above,  DOL  has  not 
conceded  the  correctness  of  piece  rate 
portion  of  the  decision  of  the  U.S. 
District  Coiul  for  the  Southern  District 
of  Florida,  and  has  appealed  it  to  the 
U.S.  Court  of  Appeals  for  the  Eleventh 
Circuit.  Florida  Fruit  &  Vegetable 
Association  v.  Donovan,  No.  84-5467 
(11th  Cir.).  To  the  extent  that  portion  of 
the  court's  decision  on  the  September  2, 
1983,  piece  rate  regulation  may  be 
applicable,  it  would  be  so  only  in  the 
Southern  District  of  Florida. 

A  similar  decision  was  issued  by  the 
U.S.  District  Court  for  the  District  of 
Vermont,  in  a  suit  brought  by 
agricultural  employers  of  aliens  in  that 
State.  Shoreham  Cooperative  Apple 
Producers  Association,  Inc.  v.  Donovan. 
Civil  Action  File  No.  83-326  (D.  Vt., 
Order  November  9, 1984).  The  Vermont 
federal  court's  Order  differed  from  that 
of  the  Florida  federal  court  by 
remanding  "20  CFR  655.207(c)  so  that 
the  agency  may  comply  with  the  notice 
and  comment  provisions  of  the  APA." 
Slip  Op.  at  15. 

DOL  does  not  concede  the  correctness 
of  piece  rate  portion  of  the  above- 
referenced  decision  of  the  U.S.  District 
Court  for  the  District  of  Vermont.  To  the 
extent  that  portion  of  that  court's 
decision  on  the  September  2, 1983,  piece 
rate  regulation  may  be  applicable,  it 
would  be  so  only  in  the  District  of 
Vermont. 

Various  Virginia  agricultural 
employers  also  are  challenging,  in  a  suit 
against  DOL  before  the  U.S.  District 
Court  for  the  Western  District  of 
Virginia,  DOL's  response  to  public 
comments  and  clarifying  addition  of  the 
adjective  "U.S."  in  the  September  2, 
1983,  final  rule.  Kent  Barley,  Inc.  v. 
Donovan,  Civil  Action  No.  83-0079 
(W.D.  Va).  DOL  is  defending  the 
September  2, 1983,  regulation  against 
that  challenge. 

IV.  Proposed  Rule 

It  is  necessary  to  retain  in  place  a 
regulation  protecting  covered  U.S. 
farmworkers  from  adverse  effect, 
informing  covered  O.S.  agricultural 
employers  of  their  duties  under  the 
temporary  alien  labor  certification 


Federal  RegUter  /  Vol.  49,  No.  238  /  Monday,  December  10.  1984  /  Proposed  Rules 48063 


program,  and  reflecting  DOL's  policy  on 
this  subject.  For  this  reason,  DOL  is 
proposing  in  this  document  to 
repromulgate  the  rule  at  20  CFR 
655.207(c),  which  was  published  at  48  FR 
40175  (September  2, 1983). 

Before  the  U.S.  District  Courts  in 
Florida  Fruit  &  Vegetable  Association  v. 
Donovan,  supra,  and  in  Shoreham 
Cooperative  Apple  Producers 
Association,  Inc.,  v.  Donovan,  supra,  the 
plaintiff  agricultural  employers 
questioned  the  use  of  United  States 
("U.S.")  workers'  earnings,  rather  than 
all  workers'  earnings  in  determining 
whether  the  covered  employer's  piece 
rates  are  appropriate  under  the 
regulation.  Worker-commenters  on  the 
1983  rulemaking  had  suggested  the 
addition  of  that  adjective.  See  48  FR  at 
40173.  The  worker-commenters  stated 
that  since  the  Immigration  and 
Nationality  Act  is  designed  to  protect 
the  wages  and  working  conditions  of 
U.S.  workers,  reference  to  the 
productivity  of  average  workers  should 
be  limited  to  average  U.S.  workers. 

The  workers'  comments  appear  to  be 
in  accord  with  the  decision  in  Williams 
V.  Usery,  supra,  where  the  Fifth  Circuit 
held  that  DOL  could  not  use  foreign 
workers'  wages  in  determining  AEWRs. 
531  F.  2d  at  307.  Thus,  the  worker- 
commenters  have  suggested  that  foreign 
workers'  earnings  (a  measure  of  their 
productivity  at  a  given  piece  rate) 
should  not  be  used  to  determine  the 
adequacy  of  piece  rates  and  earnings  for 
U.S.  workers. 

This  is  consisent  with  another 
provision  of  the  temporary  alien 
agricultural  labor  certification 
regulations,  at  20  CFR  655.202(b)(9)(ii), 
requiring  that  the  piece  rate  yield 
earnings  at  least  equal  to  the  AEWR, 
refers  to  job  offers  made  to  U.S. 
workers. 

V.  Discretion  in  Establishing  a  Piece 
Rate  Adjustment  Policy 

Section  214(c)  of  the  Immigration  and 
Nationality  Act  gives  the  Attorney 
General  (and  his  designee  the 
Commissioner  of  INS)  broad  discretion 
in  the  admission  of  nonimmigrant  aliens 
to  the  United  States.  8  U.S.C.  1184(c). 
With  respect  to  determinations  under 
the  immigration  laws  on  the  availability 
of  U.S.  workers  for  jobs  offered  to 
nonimmigrant  alien  workers,  and  the 
adverse  effect  those  aliens'  employment 
may  have  on  the  wages  and  working 
conditions  of  similarly  employed  U.S. 
workers,  the  Secretary  of  Labor  and 
DOL  have  been  given  broad  disccetion. 

See  e.g.,  8  CFR  214.2(h)(3)(i).  This 
broad  discretion,  particularly  with 
respect  to  methodologies  for  setting 


minimum  wage  rates  under  the 
immigration  laws,  has  been  recognized 
in  the  federal  appellate  and  districts 
courts.  Rowland  v.  Marshall,  650  F.  2d 
28  (4th  Cir.  1981);  Williams  v.  Usery. 
supra;  Florida  Sugar  Cane  League  v. 
Usery,  531  F.  2d  299  (5th  Cir.  1976):  and 
Limoneira  Co.  v.  Wirtz.  327  F.  2d  499 
(9th  Cir.  1964),  aff'g  225  F.  Supp.  961 
(S.D.  Cal.  1963);  see  also  Elton  Orchards, 
V.  Brennan.  508  F.  2d  493  (1st  Cir.  1974); 
and  Flecha  v.  Quiros,  567  F.  2d  1154  (Ist 
Cir.  1974).  These  decisions  acknowledge 
DOL's  discretion  in  the  area  of  wages 
involving  nonimmigrant  alien 
agricultural  workers  and  form  the  basis 
for  construction  of  DOL's  temporary 
alien  labor  certification  regulations.  See 
20  CFR  655.0(e). 

Since  this  is  an  area  in  which  DOL 
has  great  "discretion  to  reach  a  number 
of  different  results  rather  than  an  area 
of  pure  statutory  interpretation  as  to 
which  there  is  in  theory  only  a  single 
answer",  DOL  is  proposing  to  re-adopt 
the  rule  below.  See  Building  6r 
Construction  Trades'  Department,  AFL- 
CIO  v.  Donovan,  712  F.  2d  611.  619  (D.C. 

Cir.  1983),  cert,  denied, U.S. , 

104  S.  Ct.  975  (1974). 

The  proposed  repromulgation  of  the 
piece-rate  regulations  to  protect  U.S. 
workers'  wages,  at  minimum  at  an 
adverse  effect  level,  is  well  within 
DOL's  statutory  and  regulatory 
discretion.  As  the  D.C.  Circuit  stated  in 
Building  Sr  Construction  Trades' 
Department,  AFL-CIO  v.  Donovan, 
supra: 

prior  administrative  practice  carries  much 
less  weight  reviewing  an  action  taken  in  the 
area  of  discretion,  when  little  more  than  a 
clear  statement  is  needed,  than  when 
reviewing  an  action  in  the  field  of 
interpretation,  where  it  is  thought  that  the 
agency's  contemporaneous  and  consistent 
interpretation  of  one  of  its  enabhng  statutes 
is  reliable  evidence  of  what  Congress 
intended. 
(712  F.  2d  at  619.) 

Regulatory  Impact 

The  proposed  repromulgation  of  a  rule 
would  affect  only  those  employers  using 
nonimmigrant  alien  workers  {"H-2 
visaholders")  in  temporary  agricultural 
jobs  in  fourteen  States.  It  would  not 
have  the  financial  or  other  impact  to 
make  it  a  major  rule,  and,  therefore,  the 
preparation  of  a  regulatory  impact 
analysis  is  not  necessary.  See  Executive 
Order  No.  12291,  3  CFR,  1981  Comp.,  p. 
127. 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  5  U.S.C.  605(b), 
that  the  proposal  would  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility  Act. 
It  would  not  necessitate  increased  labor 
costs  where  average  U.S.  workers  earn 
above  the  AEWR  due  to  their 
productivity.  Further,  it  applies  only  to 
the  small  number  of  employers  who 
employ  nonimmigrant  aliens  in 
agricultural  jobs  in  fourteen  States. 

Catalogue  or  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  at  Number  17.202, 
"Certification  of  Foreign  Workers  for 
Agricultural  and  Logging  Employment". 

List  of  Subiects  in  20  CFR  Part  655 

Administrative  practice  and 
procedure.  Agriculture,  Aliens. 
Employment,  Forests  and  forest 
products,  Guam,  labor.  Migrant  Labor, 
Wages. 

Proposed  Rules 

Accordingly,  it  is  proposed  that  Part 
655  of  Chapter  V  of  Title  20,  Code  of 
Federal  Regulations,  be  amended  by 
revising  S  655.207(c)  to  read  as 
promulgated  in  the  Final  Rule  published 
September  2. 1983.  as  follows: 

PART  655-(  AMENDED] 

S  655.207    Adverse  effect  rates. 


(c)  Piece  rate  adjustments.  In  any  year 
in  which  the  applicable  adverse  effect 
rate  increases  to  the  point  where  the 
employer's  previous  year's  piece  rate  in 
a  crop  activity  will  not  enable  the 
average  U.S.  worker's  hourly  earnings  to 
equal  or  exceed  the  new  applicable 
adverse  effect  rate  without  requiring  the 
average  U.S.  worker  to  increase 
productivity  over  the  previous  year,  the 
employer  shall  increase  the  piece  rate  to 
a  level  at  which  the  average  U.S.  worker 
would  earn  at  least  the  adverse  effect 
rate.  If,  at  the  employer's  previous  year's 
piece  rate  for  that  crop  activity,  the 
average  U.S.  worker's  hourly  earnings 
equalled  or  exceeded  the  adverse  effect 
rate,  no  adjustment  to  that  piece  rate 
would  be  required.  The  Regional 
Administrator  shall  determine  the 
average  U.S.  worker's  hourly  earnings 
by  obtaining  from  employers  in  the  area 
of  intended  employment  information  as 
to  the  piece  rates,  earnings,  hours 
worked,  and  productivity  of  U.S. 
workers,  in  a  manner  to  be  determined 
by  the  Administrator. 
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(Sees.  101(a)(1S)(HMii)  and  214ic)  of  t)w 
Immigntion  and  Nationality  Act  (8  U.S.C 
11(n(a)(15)(H](ii)  and  1184(c)):  8  CFR 

214.3(hM3Mi)) 

Signed  at  Wdshington.  D.C..  thit  4lh  day  of 
December  1964. 

Fofd  B.  Ford. 

Under  Secretary  of  Labor. 

IfK  Doc  M-a203S  Filed  12-7-M;  1:45  •ml 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  232  and  233 

(FftL-2734-1] 

404  Program  Definitions  and  Permit 
Exemptions,  404  State  Program 
Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SMMIAItY:  On  October  2, 1984  (49  FR 
39012).  EPA  published  proposed 
revisions  to  its  regulations  containing 
procedures  and  criteria  used  in 
approving,  revising  and  withdrawing 
approval  of  State  404  programs  and 
containing  program  definitions  and 
exemptions  from  permitting  under 
404(f)(1).  The  comment  period  expired 
on  December  3. 1984. 

The  Interstate  Conference  on  Water 
Problems  (ICWP)  requested  an 
extension  of  the  comment  period,  citing 
the  significant  impact  of  this  proposal  on 
the  404  program  and  the  need  to 
comprehensively  review  the  proposal. 
We  have  decided  to  approve  a  30-day 
extension  of  the  comment  period  to  give 
the  ICWP  additional  time  to  coordinate 
a  response  from  its  member  State 
agencies. 

EFFECTIVE  DATE:  The  original  comment 
period  expired  on  December  3. 1984.  The 
comment  period  has  been  extended  to 
January  2. 1985. 

ADDRESS:  Comments  should  be 
addressed  to  Dr.  Allan  Hirsch.  Office  of 
Federal  Activities  (A-104), 
Environmental  Protection  Agency. 
Washington.  DC. 20460. 

FOR  FURTHER  INFORMATION  CONTACR 
Lori  Williams.  Office  of  Federal 
Activities  (A-104).  Environmental 
Protection  Agency.  Washington,  D.C. 
20460.  (202)  382-5043. 

Dated:  December  4. 1984. 
(osephine  S.  Cooper, 

Assistant  Administrator  for  External  Affairs. 

|FR  Doc-  84-32092  Filed  12-7-M;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  ParU  531  and  533 
lOocket  NaFE  84-02;  Notice  1) 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Light  Truck 
Average  Fuel  Economy  Standards; 
Request  for  Comments 

agency:  National  Highway  Tragic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Request  for  comments. 

summary:  This  notice  requests 
comments  to  assist  the  agency  in 
carrying  out  its  rulemaking 
responsibilities  concerning  average  fuel 
economy  standards  for  passenger 
automobiles  and  light  truclis.  Section 
502(b)  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act  requires  NHTSA 
to  issue  light  truck  average  fuel 
economy  standards  at  least  18  months 
before  the  beginning  of  each  model  year. 
The  agency  has  established  standards 
through  model  year  1986  and  has 
proposed  standards  for  model  year  1987. 
NHTSA  is  now  in  the  process  of 
beginning  a  rulemaking  analysis  to 
determine  the  level  of  light  truck 
average  fuel  economy  standards  for 
model  years  after  1987.  This  notice 
requests  information  to  assist  the 
agency  in  developing  that  analysis.  The 
agency  also  is  seeking  information  on 
manufacturers'  passenger  car  product 
plans  through  1990.  The  Motor  Vehicle 
Information  and  Cost  Savings  Act 
specifies  a  standard  of  27.5  mpg  for 
passenger  automobiles  for  model  year 
1985  and  beyond,  but  allows  the  agency 
to  amend  that  standard  and  establish  a 
different  one  if  the  agency  determines 
that  the  maximum  feasible  level  of  fuel 
economy  is  other  than  27.5  mpg.  In 
carrying  out  this  responsibility,  it  is 
necessary  for  the  agency  to  monitor  the 
general  area  of  passenger  automobile 
fuel  economy.  This  notice  requests 
information  to  assist  the  agency  in  that 
task. 

date:  Written  comments  on  this  notice 
must  be  submitted  in  time  to  be  received 
by  the  agency  no  later  than  February  8, 
1985. 

ADDRESSES:  Comments  on  this  notice 
must  refer  to  the  docket  and  notice 
numbers  set  forth  above  and  be 
submitted  (preferably  in  10  copies)  to 
the  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street,  SW.. 
Washington,  D.C.  20590.  Submissions 
containing  information  for  which 


confidential  treatment  is  requested 
should  be  submitted  (3  copies)  to  Chief 
Counsel,  National  Highway  Tragic 
Safety  Administration,  Room  5219,  400 
Seventh  Street,  SW.,  Washington,  DC. 
20590.  and  7  additional  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  Section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Boehly,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington.  D.C.  20590 
(202-426-1740). 

SUPPIEMENTARY  INFORMATION:  The 

appendix  to  this  notice  consists  of  a 
number  of  questions  directed  toward 
manufacturers,  regarding  fuel  economy 
data  for  the  1985  through  1990  model 
years.  The  questions  are  written  to 
cover  both  passenger  c^rs  and  light 
trucks,  and  the  agency  requests  that 
manufacturers  provide  answers  to  those 
questions  which  are  appropriate  for  the 
type  or  types  of  vehicles  they 
manufacture.  The  agency  recognizes 
that  manufacturer  product  plans  may 
not  have  been  formally  approved 
through  model  year  1990  and  that 
questions  such  as  those  on  the  cost  of 
fuel  economy  related  actions  are 
difficult  ones.  The  agency  would 
appreciate  responsive  answers  to  these 
questions,  however,  so  that  appropriate 
weight  can  be  given  to  the  many  factors 
whose  magnitude  at  this  time  can  only 
be  roughly  estimated. 

While  the  questions  in  the  appendix 
are  directed  toward  manufacturers,  the 
agency  invites  comments  from  all 
interested  persons  concerning  the 
questions  asked  and  how  information 
provided  in  response  to  the  questions 
should  be  used  by  the  agency. 

NHTSA  is  providing  a  60-day 
comment  period.  It  is  requested  that  10 
copies  be  submitted.  In  view  of  the 
number  of  questions  and  the  detail  of 
information  requested,  the  agency  is 
waiving  its  usual  requirement  that 
comments  be  limited  not  to  exceed  15 
pages  in  length. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  fur 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  The  NHTSA  will  continue  to 
file  relevant  material  as  it  becomes 
avHilable  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 
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If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA.  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting     - 
forth  the  information  specified  in  the 
agency's  confidential  business 
inJFormation  regulation  (49  CFR  Part  512). 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  the  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Parts  531,  533 

Energy  conservation.  Gasoline, 
Imports,  Motor  vehicles. 

(Sec.  9.  Pub.  L  89-670.  80  Stat.  931  (49  U.S.C. 
1657);  sec.  301,  Pub.  L  94-163,  69  Stat.  901  (15 
U.S.C.  2002);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 
Issued:  December  5, 1984. 
Barry  Felrica, 
Associate  Administrator  for  Rulemaking. 

Appendix 

/.  Definitions 

As  hereinafter  used  in  this  appendix: 

1.  The  terms  "automobile."  "fuel 
economy,"  "manufacturer."  and  "model 
year."  have  the  meaning  given  them  in 
Section  501  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  15 
U.S.C.  2001. 

2.  The  term  "basic  engine"  has  the 
meaning  given  in  40  CFR  600.002- 
80(a)(21).  When  identifying  a  basic 
engine  respondent  should  provide  the 
following  information: 

(i)  Engine  displacement  (in  cubic 
inches). 

(ii)  Number  of  cylinders  or  rotors. 

(iii)  Cylinder  configuration  (V.  in-line, 
etc.). 

(iv)  Number  of  carburetor  barrels,  if 
applicable. 

(v)  Other  engine  characteristics, 
abbreviated  as  follows: 
DD — Direct  Injection  Diesel 
ID — Indirect  Injection  Diesel 
R— Rotary 
TB— Throttle  Body  Fuel  Injection  S.I. 

(Spark  Ignition) 
MP— Multiport  Fuel  Injection  S.I. 
TD — Turbocharged  Diesel 
TS— Turbocharged  S.I. 
FFS — Feedback  Fuel  System,  carbureted 


3.  "Variants  of  existing  engines" 
means  versions  of  an  existing  basic 
engine  that  differ  from  that  engine  in 
terms  of  displacement,  method  of 
aspiration,  induction  system  or  that 
weigh  at  least  25  pounds  more  or  less 
than  that  engine. 

4.  "Vehicle  frontal  area"  is  the  "basic 
vehicle  frontal  area"  as  defined  in  40 
CFR  86.082-2.  plus  the  area  for  mirrors 
added  per  40  CFR  86.129-80. 

5.  "Light  truck"  means  an  automobile 
of  the  type  described  in  49  CFR  523.5. 

6.  "Percent  fuel  economy 
improvement"  means  that  percentage 
which  corresponds  to  the  amount  by 
which  respondent  could  improve  the  fuel 
economy  of  vehicles  in  a  given  model  or 
class  through  the  application  of  a 
specified  technology,  averaged  over  all 
vehicles  of  that  model  or  in  that  class 
which  could  feasibly  use  the  technology. 
Projections  of  percent  fuel  economy 
improvement  should  be  based  on  the 
assumption  of  maximum  efforts  by 
respondent  to  achieve  the  highest 
possible  fuel  economy  increase  through 
the  application  of  the  technology,  and 
should  be  adjusted  for  constant  vehicle 
utility.  The  baseline  for  determination  of 
percent  fuel  economy  improvement  is 
the  level  of  technology  and  vehicle 
performance  with  respect  to 
acceleration  and  gradeability  for 
respondent's  1985  model  year  light 
trucks  and  passenger  automobiles  in  the 
equivalent  class. 

7.  "Percent  production  implementation 
rate"  means  that  percentage  which 
corresponds  to  the  maximum  number  of 
passenger  automobiles  or  light  trucks  of 
a  specified  class  which  could  feasibly 
employ  a  given  type  of  technology  if 
respondent  made  maximum  efforts  to 
apply  the  technology  by  a  specified 
model  year. 

8.  "Possession"  means  possession, 
custody  or  control. 

9.  "Production  percentage"  meant  the 
percent  of  respondent's  passenger 
automobiles  or  light  trucks  of  a  specified 
model  projected  to  be  manufactured  in  a 
specified  model  year. 

10.  "Project"  or  "Projection"  refers  to 
the  best  estimates  made  by  respondent, 
whether  or  not  based  on  less  than 
certain  information. 

11.  "Relating  to"  means  constituting, 
defining,  containing,  explaining, 
embodying,  refiecting,  identifying, 
stating,  referring  to,  dealing  with,  or  in 
any  way  pertaining  to. 

12.  "Respondent"  means  each 
manufacturer  (including  all  its  divisions) 
providing  answers  to  the  questions  set 
forth  in  this  appendix,  and  its  officers, 
employees,  agents  or  servants. 

13.  "Test  weight"  is  used  as  defined  in 
40  CFR  86.062-2. 


14.  'Transmission  class"  is  used  as 
defined  in  40  CFR  600.002-80(22).  When 
identifying  a  transmission  class, 
respondent  must  also  indicate  whether 
the  transmission  is  equipped  with  a 
lockup  torque  converter  (LUTC),  a  split 
torque  converter  (STC),  and/or  a  wide 
gear  ratio  range  (WR)  and  specify  the 
number  of  forward  gears. 

15.  The  term  "van"  is  used  as  defined 
in  40  CFR  86.082-2. 

16.  The  term  "cargo-carrying  volume," 
"curb  weight,"  "gross  vehicle  weight 
rating"  (GVWR).  and  "passenger- 
carrying  volume"  are  used  as  defined  in 
49  CFR  523.2. 

17.  For  the  purpose  of  this  appendix, 
the  term  "utility  vehicle"  means  a  form 
of  light  truck,  either  4  x  2  or  4  x  4,  which 
has  a  wheelbase  of  110  inches  or  less 
and  is  exemplified  by  a  Jeep  CJ-5  or 
Cherokee,  a  Chevrolet  Blazer,  a  Dodge 
Ramcharger,  Ford  Bronco,  or  a  Toyota 
Land  Cruiser. 

18.  "Redesign"  means  any  change,  or 
combination  of  changes,  to  a  vehicle 
that  would  change  its  wieght  by  50 
pounds  or  more  or  change  its  frontal 
area  by  2  percent  or  more. 

19.  "Domestically  manufactiu^d"  is 
used  as  defined  in  Section  503(b)(2)(E) 
of  the  Act 

20.  For  the  purposes  of  this  appendix, 
a  "class"  of  passenger  automobiles  or 
light  trucks  means  a  group  (e.g.. 
domestically  produced  4x2  light  trucks) 
for  which  average  fuel  economy 
standards  are  set 

21.  For  the  purposes  of  this  appendix, 
a  "model"  of  passenger  automobile  or 
light  truck  is  a  line,  such  as  the 
Chevrolet  Camaro  or  Caprice.  Ford  150 
or  ElOO.  Jeep  CJ-S.  etc..  which  exists 
within  a  class.  "Model  type"  is  used  as 
defined  in  40  CFR  600.002-80. 

22.  'Truckline"  means  the  name 
assigned  by  the  Environmental 
Protection  Agency  to  a  different  group  of 
vehicles  within  a  make  or  car  division  in 
accordance  with  that  agency's  1985 
model  year  truck,  van  (cargo  vans  and 
passenger  vans  are  considered  separate 
truck  lines)  and  special  vehicle  criteria. 

23.  "Carline"  is  used  as  defined  in  40 
CFR  600.002-80. 

//.  Assumptions 

All  assumptions  concerning  emission 
standards,  noise  and  damageability 
regulations  safety  standards,  etc., 
should  be  listed  and  described  in  detail 
by  the  respondent 

///.  Specifications. 

1.  For  each  model  year  from  1985 
through  1990.  please  provide,  separately, 
the  following  information  for  your 
projected  passenger  automobile  fieet  4 
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X  2  light  truck  fleet  and  4x4  light  truck 
fleet: 

a.  Sales  weighted  average  test  weight. 

b.  Sales  weighted  average  engine 
displacement. 

c.  Sales  weighted  average  N/V 
(engine  speed  to  vehicle  speed  ratio  in 
top  gear,  rpm/mph). 

d.  Sales  weighted  average 
horsepower-to-test  weight  ratio. 

e.  Sales  weighted  average  fuel 
economy. 

2.  Identify  ail  light  truck  and 
passenger  automobile  models  currently 
offered  for  sale  whose  production  you 
project  discontinuing  before  or  during 
NfY  1990  and  identify  the  last  model 
year  in  which  each  will  be  offered. 

3.  Identify  all  basic  engines  offered  by 
respondent  in  NfY  1985  light  trucks  and 
passenger  automobiles  which 
respondent  projects  ceasing  to  offer  for 
sale  in  light  trucks  or  passenger 
automobiles  before  or  during  NfY  1990, 
inclusive,  and  identify  the  last  model 
year  in  which  each  will  be  offered. 

4.  Does  the  respondent  currently 
project  offering  for  sale  any  new  or  re- 
designed passenger  automobiles  or  light 
trucks,  including  vehicles  smaller  than 
those  now  produced,  during  any  of 
model  years  1985  through  1990?  If  so, 
provide  the  following  information  for 
each  model  (e.g.,  Chevrolet  ClO  and 
Chevette,  Ford  E150  and  Escort).  Model 
t3/pes  which  are  essentially  identical 
except  for  their  nameplates  (e.g..  Dodge 
Omni/Plymouth  Horizon)  may  be 
combined  into  one  item.  See  Table  A  for 
a  sample  format;  4x2  and  4x4  light 
trucks  are  different  models. 

a.  Body  types  to  be  offered  for  sale 
(e.g.,  regular  cab.  super  cab,  station 
wagon,  2-door  sedan).  Provide 
passenger-carrying  volume  and  number 
of  seating  positions  and  cargo-carrj'ing 
volume. 

b.  Description  of  basic  engines, 
including  optional  horsepower  and 
torque  ratings,  if  any,  displacement, 
number  and  configuration  of  cylinders 
and  type  of  carburetor  or  fuel  injection 
system. 

c.  Transmission  type  (manual, 
automatic,  number  of  forward  speeds, 
overdrive,  etc.,  as  applicable],  including 
gear  ratios  and  final  drive,  alternative 
ratios  offered,  and  driveline 
configuration. 

d.  (i)  The  range  of  curb  weights 
offered  for  each  body  type. 

(ii)  For  light  trucks,  the  range  of  GVW 
ratings  to  be  offered  and  required 
optional  equipment  and  their  weights  for 
each  body  type. 

(iii)  The  range  of  test  weights  offered 
for  each  botiy  type. 

e.  All  whoelbases. 


f.  All  vehicle  frontal  areas  and 
aerodynamic  drag  coefficients. 

g.  All  external  dimensions  (total 
Icnght.  width  and  height). 

h.  The  range  of  projected  fuel 
economies  on  the  EPA  composite  driving 
cycle  for  each  body  type  in  the  initial 
model  year  of  production. 

i.  Projected  introduction  date  (model 
year). 

j.  Projected  sales  for  each  model  year 
from  the  projected  year  of  introduction 
through  MY  1990.  expressed  both  as  an 
absolute  number  of  units  sold  and  as  a 
percentage  of  all  passenger  automobiles 
or  light  trucks  sold  by  respondent. 

k.  If  other  than  domestically 
manufactured,  so  state. 

I.  Projections  of: 

(i)  Existing  models  replaced  by  new 
models. 

(ii)  Reduced  sales  of  respondent's 
existing  models,  both  passenger 
automobiles  and  light  trucks  as  a  result 
of  the  sale  of  each  of  the  new  models. 

(iii)  New  sales  not  captured  from  any 
of  the  respondent's  existing  models. 

5.  Does  respondent  project  introducing 
any  variants  of  existing  basic  engines  or 
any  new  basic  engines,  other  than  those 
mentioned  in  your  response  to  Question 
4.  in  its  passenger  automobile  or  light 
truck  fleets  in  model  years  1985  through 
1990?  If  so.  for  each  basic  engine  or 
variant  indicate: 

a.  The  projected  year  of  introduction, 

b.  Type  (e.g.,  conventional,  diesel  or 
stratified  charge), 

c.  Displacement. 

d.  Type  of  carburetion  or  fuel  .. 
injection. 

e.  Cylinder  configuration  (e.g..  V-8.  V- 
6. 1-4.  etc.). 

f  Horsepower  and  torque  ratings. 

g.  Models  in  which  engines  are  to  be 
used,  giving  the  introduction  model  year 
for  each  model  if  different  from  "a." 
above. 

6.  For  each  of  the  model  years  1986 
throught  1990.  and  for  each  light  truck 
and  passenger  automobile  model 
projected  to  be  manufactured  by 
respondent  (if  answers  differ  for  the 
various  models),  provide  the  requested 
information  for  each  of  items  "a" 
through  "I"  listed  below; 

(i)  A  description  of  the  nature  of  the 
technological  improvement; 

(ii)  The  percent  fuel  economy 
improvement  averaged  over  the  model, 
if  answers  vary  within  the  model; 

(iii)  The  basis  for  your  answer  to  6(ii). 
(e.g..  data  from  djmamometer  tests 
conducted  by  respondent,  engineering 
analysis,  computer  simulation,  reports  of 
test  by  others); 

(iv)  The  percent  production 
implementation  rate  and  the  reasons 
limiting  the  implementation  rate; 


(v)  A  description  of  the  1985  baseline 
technologies;  and 

(vi)  The  reasons  for  differing  answers 
you  provide  to  items  (ii)  and  (iv)  for 
different  models  in  each  model  year. 
Include  as  a  part  of  your  answer  to  6(ii) 
and  6(iv)  a  tabular  presentation,  a 
sample  portion  of  which  is  shown  in 
Table  B. 

a.  Improved  automatic  transmissions. 
Projections  of  percent  fuel  economy 
improvements  should  include  a 
description  of  how  the  benefits  are  to  be 
obtained. 

b.  Improved  manual  transmissions. 
Projections  of  percent  fuel  economy 
improvement  should  include  the  benefits 
of  increasing  mechanical  efficiency, 
using  improved  transmission  lubricants, 
and  other  measures  (specify), 

c.  Overdrive  transmissions.  If  not 
covered  in  "a"  or  "b"  above,  project  the 
percent  fuel  economy  improvement 
attributable  to  overdrive. transmissions 
(integral  or  auxiliary  gear  boxes),  two- 
speed  axles,  or  other  similar  devices 
intended  to  increase  the  range  of 
available  gear  ratios.  Describe  the 
devices  to  be  used  and  the  application 
by  model,  engine,  axle  ratio,  etc. 

d.  Use  of  engine  crankcase  lubricants 
of  lower  viscosity  or  with  additives  to 
improve  friction  characteristics, 
accelerate  engine  break-in,  or  otherwise 
improved  lubricants  to  lower  engine 
friction  horsepower.  When  describing 
the  1985  baseline,  specify  the  viscosity 
of  and  any  fuel  economy-improving 
additives  used  in  the  factory-fill 
lubricants, 

e.  Reduction  of  engine  parasitic  losses 
through  improvement  of  engine  driven 
accessories  or  accessory  drives.  Typical 
engine  driven  accessories  include  water 
pump,  cooling  fan.  alternator,  power 
steering  pump,  air  conditioning 
compressor,  and  vacuum  pump. 

r  Reduction  of  tire  rolling  loses, 
through  changes  in  inflation  pressure, 
use  of  materials  or  constructions  with 
less  hysteresis,  geometry  changes  (e.g.. 
increased  aspect  ratio),  reduction  in 
sidewall  and  tread  deflection,  and  other 
methods.  When  describing  the  1985 
baseline,  include  a  description  of  the  tire 
types  used  and  the  percent  usage  rate  of 
each  type. 

g.  Reduction  in  other  driveline  losses, 
including  losses  in  the  non-powered 
wheels,  the  differential  assembly,  wheel 
bearings,  universal  joints,  brake  drag 
losses,  use  of  improved  lubricants  in  the 
differential  and  wheel  bearings,  and 
optimizing  suspension  geometry  (e.g..  to 
minimize  tire  scrubbing  loss). 

h.  Turbocharging. 

i.  Improvements  in  the  efficiency  of 
spark  ignition  engines  including:  (a) 


fi-^>— reeaoacK  ruei  system,  caruureicu 
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Increased  compression  ratio:  (b)  leaner 
air-to-fuel  ratio;  (c)  revised  combustion 
chamber  configuration;  (d)  fuel  injection; 
(e)  electronic  fuel  metering;  (f) 
interactive  electronic  control  of  engine 
operating  parameters  (spark  advance, 
exhaust  gas  recirculation,  air-to-fuel 
ratio):  (g)  variable  valve  timing  or  valve 
lift,  and  (h)  other  methods  (specify). 

j.  Naturally  aspirated  diesel  engines, 
with  direct  or  indirect  fuel  injection. 

k.  Turbocharged  diesel  engines  with 
direct  or  indirect  fuel  injection. 

I.  Stratified-charge  reciprocating  or 
rotary  engines,  with  direct  or  indirect 
fuel  injection. 

7.  For  each  model  of  respondent's 
passenger  automobile  fleet  and  light 
truck  fleet  projected  to  be  manufactured 
in  each  of  model  years  1965  through 
1990.  describe  the  methods  used  to 
achieve  reductions  in  average  test 
weight.  For  each  specified  model  year 
and  model,  describe  the  extent  to  which 
each  of  the  following  methods  for 
reducing  vehicle  weight  will  be  used. 
Separate  listings  shall  be  used  for 
passenger  automobiles,  4x2  light 
trucks,  and  4x4  light  trucks. 

a.  Substitution  of  materials. 

b.  "Downsizing"  of  existing  vehicle 
i^esign  to  reduce  exterior  size  while 
maintaining  interior  roominess  and 
comfort  for  passengers,  and  utility,  i.e.. 
the  same,  or  approximately  the  same. 
payload  and  cargo  volume  using  the 
same  basic  body  configuration  and 
driveline  layout  as  current  counterparts. 

c.  Use  of  new  vehicle  body 
configuration  concepts  which  provide 
improved  weight  to  interior  passenger 
volume  ratio,  or  approximately  the 
same,  payload  and  cargo  volume. 

8.  For  each  model  year  1985  through 
1990,  list  all  projected  passenger 
automobile  and  light  truck  model  types 
and  provide  the  information  specified  in 
"a"  through  "k"  below  for  each  model 
type. 

The  information  should  be  in  tabular 
form,  with  a  separate  table  for  each 
model  year.  Light  trucks  and  passenger 
automobiles  are  to  be  listed  separately. 
Domestic  and  non-domestic  model  types 
are  to  be  listed  separately  (identify  any 
model  types  with  less  than  75  percent 
domestic  content  included  in  the 
domestic  fleet  through  exemption).  In 
the  case  of  light  trucks,  each  of  the  two 
groupings  is  to  be  subdivided  into 
separate  listings  for  models  with  4x2 
and  4x4  drive  systems.  Engines  having 
the  same  displacement  but  belonging  to 
different  engine  families  are  to  be 
grouped  separately.  Finally,  the  model 
types  are  to  be  subdivided  into  those 
meeting  Federal  and  California  emission 
standards. 


For  passenger  cars,  in  each  model 
year,  begin  with  the  EPA  size  class 
having  the  least  interior  volume  range 
and  continue  size  class  listings  from  top 
to  bottom  in  order  of  classes  with 
increasing  interior  volume  on  the  left 
side  of  the  table.  Subdivide  each  size 
class  Into  specific  model  types  in  order 
of  increasing  average  test  weight.  List 
the  categories  of  information  in  items 
"a"  through  "k  "  below  in  the  order 
specified  from  left  to  right  across  the  top 
of  the  table.  Include  in  the  table  for  each 
model  year  the  total  sales-weighted 
harmonic  average  fuel  economy  and 
average  tt  st  weight  for  domestic  and 
non-domestic  passenger  cars  for  each 
EPA  size  class  and  for  all  of  the 
respondent's  passenger  automobiles. 

For  light  trucks,  the  vehicles  are  to  be 
sorted  first  by  truckline.  second  by  basic 
engine,  and  third  by  transmission  type. 
For  these  groupings,  the  average  test 
weights  are  to  be  placed  in  ascending 
order.  List  the  categories  of  informaion 
in  terms  "a"  through  "k"  below  in  the 
order  specified  from  left  to  right  across 
the  top  of  the  table.  Include  in  the  table 
for  each  model  year  the  total  sales- 
weighted  harmonic  average  fuel 
economy  and  average  test  weight  for 
imported  and  domestic  light  trucks  for 
each  truckline  and  for  all  of  the 
respondent's  light  trucks. 

a.  Truckline,  e.g..  ClO.  JlO,  F150.  Bl-SO. 
Identify  body  code  designation  and 
representative  model  name  for 
passenger  cars.  Model  types  which  are 
essentially  identical  except  for  their 
nameplates  (e.g..  Chevrolet  SlO/GMC 
S15  and  Ford  Mustang/Mercury  Capri) 
may  be  combined  into  one  line  item. 

b.  Light  truck  vehicle  type,  e.g.. 
compact  pickup,  cargo  van,  passenger 
van,  utility,  truck-based  station  wagon, 
and  chassis  cab.  Other  light  truck 
designations,  which  are  adequately 
defined,  can  be  used  if  these  are  not 
suitable.  Identify  EPA  size  class  for 
passenger  cars. 

c.  Basic  engine:  Include  the  engine 
characteristics  used  in  Definition  2. 

d.  Transmission  class  (e.g.,  A3,  A4, 
A40D,  M5,  CVT):  Include  the 
characteristics  used  in  Definition  14. 

e.  Average  N/V,  rounded  to  one 
decimal  place. 

t.  Average  equivalent  test  weight. 

g.  Average  PAU  setting:  Provide  the 
value  and  show  whether  the  value  (or 
estimated  value)  is  based  on  coastdown 
testing  (T)  or  calculated  from  the  vehicle 
frontal  area  (C).  Round  the  PAU  value  to 
one  decimal  place. 

h.  Air  conditioning:  Y=air 
conditioning  installations  are  projected 
to  exceed  33  percent  of  the  vehicles 
described  in  the  line  item;  N  =  air 
conditioning  installations  are  projected 


to  be  less  than  33  percent  of  the  vehicles 
described  in  the  line  item. 

i.  Composite  fuel  economy  (sales 
weighted,  harmonically  averaged  over 
the  specified  vehicles,  rounded  to  the 
nearest  0.1  mpg). 

j.  Source  of  fuel  economy  figure: 
T  =  test  or  E  =  e5timate. 

k.  Projected  sales  for  the  vehicles         j^ 
described  in  each  line  item. 

9.  For  each  transmission  identified  in 
response  to  8(d)  above,  provide  a  listing 
showing  whether  the  transmission  is        ^ 
manual  or  automatic,  the  gear  ratio  for 
the  transmission  and  the  models  which 
use  the  transmission. 

10.  For  each  new  or  redesigned 
vehicle  identified  in  response  to 
question  4  and  each  new  engine  or  fuel 
economy  improvement  identified  in  your 
response  to  questions  4.  5  and  6  provide 
your  best  estimate  of  the  following  in 
terms  of  constant  1984  dollars. 

(a)  Total  capital  costs  required  to 
implement  the  new/ redesigned  model  or 
improvement  according  to  the 
implementation  schedules  specified  in 
your  response.  Subdivide  the  capital 
costs  into  tooling,  facilities,  launch,  and  /I 
engineering  costs.                                             ' 

(b)  The  maximum  production 
capacity,  expressed  in  units  of  capacity 
per  year,  associated  with  the  capital 
expenditure  in  (a)  above.  Specify  the 
number  of  production  shifts  on  which 
your  response  is  based  and  define 
"maximum  capacity"  as  used  in  your 
answer. 

(c)  The  actual  capacity  that  will  be 
used  each  year  for  each  new/redesigned 
model  or  fuel  economy  improvement. 

(d)  The  increase  in  variable  costs  per 
affected  unit  based  on  the  production 
volume  specified  in  (b)  above. 

(e)  The  equivalent  retail  price  increase 
per  affected  vehicle  for  each  new/ 
redesigned  model  or  improvement. 
Provide  an  example  describing  the 
methodology  used  to  determine  the 
equivalent  retail  price  increase. 

(f)  Total  research  and  development 
costs  associated  with  the  new/ 
redesigned  model  or  improvement. 

(g)  Total  fixed  costs  (other  than  those 
identified  in  (a)  above)  associated  with 
each  new/redesigned  model  or 
improvement  based  on  production 
volumes  specified  in  (b)  above. 

11.  Please  provide  respondent's  actual 
and  projected  U.S.  light  truck  sales.  4x2 
and  4x4,  0-8,500  lbs.  GVWR  and  8.501- 
10,000  lbs.  GVWR  for  each  model  year 
from  1983  through  1990,  inclusive.  Please 
sub-divide  the  data  into  the  following 
vehicle  categories: 

i.  Standard  Pickup  Heavy  (C-20/30.  F- 
250/350.  D-250/350). 
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ii.  Standard  Pickup  Light  (C-ia  F-150, 
D-lOO). 

iii.  Compact  Pickup  (S-10,  Ranger). 

iv.  Standard  Cargo  Vans  Heavy  (G- 
20/30.  E-250/35G,  B-250/350). 

V.  Standard  Cargo  Vans  Light  (G-10, 
E-lSa  B-150). 

vi.  Standard  Passenger  Vans  Heavy 
(G-20/3G.  E-250/350,  B-250/350). 

vii.  Standard  Passenger  Vans  Light 
(G-ia  E-150.  B-150). 

viii.  Compact  Cargo  Vans  (Mini  Ram 
Van). 

ix.  Compact  Passenger  Vans 
(Voyager). 

X.  Standard  Utilities  (C-10  Blazer. 
Bronco,  Ramcharger). 

xi.  Compact  Utilities  (S-10  Blazer, 
Bronco  II). 

xii.  Other  (Suburban.  El  Camino, 
Eagle). 

Indicate  the  number  of  captive 
imports  or  vehicles  with  less  than  75 
domestic  content  included  in  any  data 
item.  See  Table  C  for  a  sample  format. 


12.  Please  provide  respondent's  actual 
and  projected  U.S.  passenger  car  sales 
for.each  model  year  from  1983-1990, 
inclusive.  Subdivide  these  sales  into 
EPA  market  classes. 

13.  Please  provide  (a)  historical  and 
(b)  your  estimates  of  projected  total 
industry  U.S.  light  (0-10.000  lbs.  GVWR), 
medium  (10.001-26.000  lbs.  GVWR  and 
over)  truck  sales  for  each  model  year 
from  1983  through  1990,  inclusive.  Please 
sub-divide  the  light  truck  data  into  4  x  2 
and  4x4  sales  and  into  the  vehicle 
categories  listed  in  the  sample  format  in 
Table  D. 

14.  Please  provide  (a)  historical  and 
(b)  your  estimates  of  projected  total 
industry  U.S.  passenger  automobile 
sales  for  each  model  year  1983  through 
1990,  inclusive.  Include  your  company's 
projection  of  total  imported  car  sales 
during  each  of  these  model  years. 
Subdivide  these  sales  into  EPA  market 
classes. 


15.  For  domestic  manufacturers  only: 
In  previous  rulemakings,  the  agency  has 
used  manufacturers'  estimates  of  future 
capital  spending  to  estimate  the 
financial  impact  of  alternative  fuel 
economy  standards.  To  permit  similar 
comparisons  in  this  rulemaking,  please 
provide  an  estimate  of  your  capital 
spending  in  North  America  for  each  year 
from  1984  through  1990.  In  addition, 
please  provide  an  estimate  of  your  total 
corporate  capital  spending  and 
depreciation  and  amortization  for  each 
year  from  1984  through  1990. 

16.  Please  provide  your  company's 
assumptions  for  U.S.  gasoline  and  diesel 
fuel  prices  during  1985-90. 

17.  Please  provide  projected 
production  capacity  available  for  the 
North  American  market  (at  standard 
production  rates)  for  each  of  your 
company's  body  code  designations 
during  model  years  1985-1990. 
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Horfeli 

1     IT 

-IB      Dri 

Pass. 

Volume 

Table  * 
ivpline  Configuration:     Convent 

No.                                     •. 

Seat  ing           Cargo           Wheel 
Pos.              Vol.              Base 

iooal  4x2t      front   engine/rear  drive 

f.  Frontal                     g.  External 
Area/                           Dimensions 

a.     Body  Typtw 

Drag  Coeff.                L              W             H 

Regular  Cab,  Short 
Regular  Cab,   Long  1 
Extended  Cab,  Long 
Crew  Cab,   Long  Bed 

b.     Basic  Engines 

Bed 
ted 
Bed 

xrt' 

Xfl' 
XI  ft' 
X2ft' 

Con f /No. 

3 
3 
4 
6 

ryl. 

Vft' 
Zft' 

Zft' 

115 
153 
151 
170 

rarb 

Nfl  2/CDl 

NftZxC02 
Nft*/CD3 

Nft2/CD4 

Hp/rp«                    Torque/rp« 

« 

CIO 

•?35 

310 

••340 

••340 

V« 
V8 
V8 
VB 

2V 
2V 
4V 
MP 

x/5600                v/iaoo 

•♦Available  only  with  rt)  4-speed  manual  transmission  or   automatic  transmission 


c.     Transmis'ilon  Types 
Manual   3-3p'wd 


1  3.00 

2  1.75 

3  1.00 
R  3.15 

RAR  3.23/3.54/3.75 


Manual  Overdrive 


3.00 
1.75 
1.00 
.BO 
3.15 
3.54/3.73 


Automatic 

HD  Manual  t--;pnK6 

1       2.50 

1 

6.50 

2       1.50 

2 

3.60 

3       1.00 

3 

1.80 

R       1.90 

4 

1.00 

TC     2.1 

R 

6.10 

3.23/3.54 

3.23/5.54/3.73 

•Not    available  wKh  340  CIO  VR  engines 


Range 
d.   of  GVWR 


Body   Type 


Range  of 
Curb  Weights 


6050-7000  Reg.  Cab,  Short   Bed  4000-4200 

6050-7200  Reg.  Cab,   Long  Bed  4000-4250 

6300-7400  Extended  Cab,  Long  Bed  4200-4500 

6300-7400  Crew  Cab,  Long  Bed  4500-4600 


Range  of 
Teat    Weights 


4250-4500 
4250-4500 
4500-5000 
4500-5000 


Required 
Options  and  Weights 

None 
None 
None 

None 


h.  Fuel  Economy  Values 


Body 


Reg.  C*,  Short  Bed 
Reg.  Cab,  Long  Bed 
Extended  Cab,  Long  Bed 
Crew  Cab,  Long  Bed 


Range  of  Composite  Fuel 
Economy  Rat  inqs  for 
Introduction  Vpar 


14.0-16.0 
13.8-15.8 
13.5-15.4 
13.0-15.1 


1.   and  J.  Projected  Introduction  and  Sales  through  MY  1990 


1986     (1)» 

1987 

1988 

1989^» 

1990 


38,000 
78,000 
80,000 
88,400 
96,000 


•Mid-year    introduction 
••Station  wagon  introduced 

k.     To  be  completed  only  if  domestically  manufactured 

'•       (115  St^lo^wi^^'inJ^oSucd   in  MY  1986   is  expected  to  capture  passenger  car  station  wagon  «!•. 

estimated  at    2.000  units  in  1986  and  4,000  units  in  1987.  .      ,       ,        ,         nf„,= 

(ill)  T^  station  wa^  in  (ii),   above,   is  expected  to  capture  a  like  amount   of  sales  fro.  competitors 
in  each  mndel  year. 


48076 


Federal  Register  /  Vol.  49,  No.  238  /  Monday,  December  10,  1984  /  Proposed  Rules 


Table  B.— Technological  iMpnovEMENTS 


T«ctinetogicit  iwproinimnl 


6M 
LT-1_ 
LT-a.. 
LT-a_ 
LV-1.. 
LV-2- 
LV-a.. 
U-1_ 


««di 


ualmaniii 


LT-1_ 
LV-1. 
LV-a.. 
U-1- 


6W  0»w*i»»»  Iwwwi 

LT-1 

LV^I 

lV-8 

U-1 


Mr 


impfownsnl 


Pwovnl  pfoductton  psnsirstion 


1865 


10 
10 

0 
12 
12 

0 
10 

30 
2S 
29 

30 

6 
4 
4 

e 


10 
10 

0 
14 
14 

0 
10 

30 
25 
25 

30 

S 
4 
4 
6 


1987 


12 
12 
S 
10 
16 
10 
12 

35 
30 
30 
36 

6 
5 
5 

S 


14 
14 
6 
20 
20 
10 
14 

35 
30 

30 
35 

6 

S 
5 

6 


1969 


15 
15 
10 
20 
20 
12 
15 

35 
30 
30 
35 

8 

6 

6 

10 


1990 


15 
15 
10 
20 
20 
12 
IS 

35 
30 
30 
35 

6 
6 
6 

to 


Table  C— Ajax  4x2  Light  Truck  Sales 


S-6.S00  b*.  GVWR 

StMidvd  Pickup  HM»y 

StHidwd  Pldajp  Ujht 

Compact  PIdujp 

SMndvd  Cargo  Vm  Hoavy 

Standvtl  Cargo  Van  UgM 

Starolard  Piiawgw  Vart  Heavy- 
Standartl  Paaaangar  Van  LigM.-. 
Compact  Cargo  Van 


Compact  UiMaa- 
Ohar 


6.501-10,000  t»  GVMR.. 
Standard  Plckt4>  Heavy- 
Standard  UliMaa. 

Other 


Grand  total.. 


1963 


1964 


1965 


509.379 

43.500 

120.000 

■60.000 

10.000 

20.000 

29.310 

54.196 

38.900 

30.000 

53.800 

44.000 

5.673 

5.500 

4.000 

1.000 

500 

514.879 


1986 


1967 


1968 


1990 


■  12.000  captiva  jmpoit  unila. 


Table  D.— Total  U.S.  Truck  Sales 


1.  Ug^l  kucfca  (4  X  2); 
a.  Pidajp: 


2.  Compact  Domestic 

3.  Smal  Car  Baaed 

4.  Largs  Car  Baaed 

5.  Ciiiiivs<iiii.i<iat 

b.  Pasaengai  vans  (bus): 


2.  Compact  Domestic 
3.Standwd 
C  Cargo  vana: 


2.  Compact  Domestic 

3.  Standard 
dUiMea: 


2.  rprnpatl  Domestic 

3.  Standard 

4.  Car  Based 

a.  Tnick  Baaed  Station  Wagons 
f.  Ottw 
Z  UgM  Tructts  (4  «  4)  tSame  break- 
out as  4  x  2] 

3.  ToW  UgM  Tnicks  (4  x  4+4  x  4) 

4.  Total  Medkjm  Trucks 

5.  Total  Heavy  Truct'a 

6.  Total  Tiucks 


Modslyear 


1963 
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Federal  Regiater 

VoL  49.  No.  238 

Monday.  December  10,  1984 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  njles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are*  examples 
of  docutnents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  ttie  Secretary 

Privacy  Act  of  1974;  System  of  Record 

agency:  Office  of  Personnel,  ORice  of 
the  Secretary,  USDA. 

ACTION:  Amendment  of  an  existing 
system  of  records  and  announcement  of 
two  proposed  computer  matching 
programs. 

SUMMARY:  The  purpose  of  this  document 
is  to  amend  USDA/OP-1,  Personnel  and 
Payroll  System  for  USDA  Employees,  by 
changing  some  of  the  addresses  where 
records  are  maintained  and  to  publish 
information  concerning  a  proposal  to 
use  this  system  of  record  in  conducting 
two  computer  matching  programs. 
EFFECTIVE  DATE:  The  changes  in  the 
addresses  where  records  are  maintained 
are  effective  immediately.  Any 
interested  party  may  submit  written 
comments  concerning  the  proposed 
matching  programs.  To  be  considered, 
comments  must  be  received  by 
January  9, 1985.  Unless  a  notice  to  the 
contrary  is  published,  the  matching 
programs  will  begin  no  earlier  than  30 
days  after  the  end  of  the  comment 
period. 

ADDRESS:  Comments  should  be 
addressed  to:  Chief,  Security,  Employee 
Management  and  Training  Staff,  Office 
of  Personnel,  Department  of  Agriculture, 
Washington.  D.C.  20250. 

FOR  FURTHER  IKFORMATION  CONTACT: 

Carolyn  Wright,  Security,  Employee 
Managment  and  Traning  Staff,  Office  of 
Personnel,  Department  of  Agriculture, 
Washington.  D.C.  20250.  (202)  447-3083. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Agriculture,  in 
connection  with  direction  set  by  the 
President's  Council  on  Integrity  and 
Efficiency,  is  proposing  to  conduct  two 
matching  programs  aimed  at  reducing 
the  Department's  costs  incurred  in 


cormection  with  unemployment 
compensation  and  workers' 
compensation. 

The  Department  is  already  providing 
wage  and  separation  information  to  the 
States  for  unemployment  compensation 
purposes.  The  matching  procedure  used, 
however,  is  a  manual  one  involving,  in 
some  cases,  more  time  than  a  State  may 
allow  for  response.  This  has  resulted  in 
the  Department  being  billed  for 
compensation  for  persons  who  were 
either  not  employees  of  the  Departnjpnt 
or  who  for  some  other  reason  were 
ineligible  for  such  benefits.  The 
proposed  computer  matching  system 
will  enable  the  Department  to  respond 
in  a  timely  manner  to  the  States,  thereby 
reducing  the  compensation  outlay. 

For  this  matching  program,  the 
Department  will  be  using  information 
provided  by  the  States  in  either  the  form 
of  a  hard  copy  request  (Form  ES-931)  or 
electronic  transmission.  For  selected 
agencies  within  the  Department,  the 
information  will  be  forwarded  from  the 
States  to  a  contractor  rather  than  to  a 
payroll  office  of  the  Department.  The 
contractor  will  conduct  the  matching 
program  in  accordance  with  the  Office 
of  Management  and  Budget's  revised 
Guidelines  which  were  published  in  the 
Federal  Regbter  on  May  19, 1982  (47  FR 
21658). 

The  Department  will  also  be 
participating  with  the  Department  of 
Labor  in  a  matching  program  aimed  at 
the  rehabilitation  and  rehire  of 
employees  currently  receiving  workers' 
compensation. 

Under  both  of  these  proposals,  the 
Department  retains  the  authority  to 
withhold  specific  data  elements  which  it 
believes  are  not  relevant  to  making  a 
determination  of  eligibility  under  either 
the  unemployment  programs 
administered  by  the  States  or  the 
workers'  compensation  program 
adinistered  by  the  Department  of  Labor. 

The  Department  believes  that  its 
intended  uses  of  USDA/OP-1,  Personnel 
and  PajToll  System  for  USDA 
Employees,  are  covered  by  the  routine 
uses  published  by  the  Office  of 
Personnel  Managment  for  OPM/GOVT- 
1,  General  Personnel  Records, 
specifically  item  (d],  last  published  on 
September  20. 1984  (49  FR  36949-73). 

The  revised  text  cf  USDA/OP-1 
follows. 


USDA/OP-1 


tVSTCMNAMC 


Personnel  and  Payroll  System  for 
USDA  Employees.  USDA/OP. 

svrrcM  location: 

Office  of  Personnel  USDA, 
Washington,  D.C;  the  National  Finance 
Center.  New  Orleans.  Louisiana:  and  the 
personnel  offices  at  the  following 
locations: 

ALABAMA — Soil  Conservation 
Service  State  Office,  Soil  Conservation 
Building,  665  Opelika  Road,  Auburn, 
Alabama  36830;  Farmers  Home 
Administration  State  Office,  Aronov 
Building,  Room  717, 474  S.  Court  Street, 
Montgomery,  Alabama  36104;  Forest 
Service  National  Forest,  National 
Forests  in  Alabama.  1765  Highland 
Avenue.  Montgomery.  Alabama  36107. 

ALASKA — Forest  Service  National 
Forest.  Chugach  National  Forest.  Suite 
238,  2221  E.  Northern  Lights  Boulevard, 
Anchorage,  Alaska  99508;  Soil 
Conservation  Service  State  Office,  2221 
E.  Northern  Lights  Boulevard, 
Anchorage.  Alaska  99504;  Forest  Service 
Regional  Office.  Federal  Office  Building, 
P.O.  Box  1628,  Juneau.  Alaska  99802; 
Forest  Service  National  Forest,  Tongass 
National  Forest,  Ketchikan  area.  Federal 
Building,  Ketchikan,  Alaska  99901; 
Farmers  Home  Administration  State 
Office,  P.O.  Box  1289,  Palmer,  Alaska 
99645;  Forest  Service  National  Forest 
Tongass  National  Forest,  Stikine  Area, 
Box  309,  Petersburg.  Alaska  99833; 
Forest  Service  National  Forest,  Tongass 
National  Forest.  Chatham  Area.  P.O. 
Box  1980,  Sitka,  Alaska  99835. 

ARIZONA— Forest  Service  National 
Forest,  Coconino  National  Forest,  2323 
E.  Greenlaw  Lane,  Flagstaff,  Arizona 
86001:  Forest  Service.  Rocky  Mountain 
Forest  and  Range  Experiment  Station, 
Forestry  Sciences  Laboratory.  Northern 
Arizona  University,  Flagstaff.  Arizona; 
86001;  Agricultural  Marketing  Service 
Milk  Market  Office,  1121  E.  Missouri 
Street  Phoenix,  Arizona  85014;  Farmers 
Home  Administration  State  Office, 
Federal  Building,  Room  3433,  230  North 
First  Avenue,  Phoenix,  Arizona  85025; 
Soil  Conservation  Service  State  Office, 
230  North  First  Avenue,  3008  Federal 
Building,  Phoenix,  Arizona  85025;  Forest 
Service  National  Forest  Tonto  National 
Forest  102  S.  28th  Street  I^oenix, 
Arizona  85038.  Forest  Service  National 
Forest.  Prescott  National  Forest  344  S. 
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Cortez.  Prescott,  Arizona  86301;  Forest 
Service  National  Forest.  Apache- 
Sitgreaves  National  Forest,  Federal 
Building.  P.O.  Box  640,  Springerville. 
Arizona  85938;  Forest  Service  National 
Forest,  Coronado  National  Forest. 
Federal  Building,  301  W.  Congress, 
Tucson,  Arizona  85701;  Forest  Service 
National  Forest,  Kaibab  National  Forest, 
80  S.  6th  Street.  Williams,  Arizona 
86046. 

ARKANSAS— Forest  Service  National 
Forest.  Ouachita  National  Forest, 
Federal  Building,  Reserve  and  Broadway 
Streets,  P.O.  Box  1270,  Hot  Springs 
National  Park.  Arkansas  71901;  Fanners 
Home  Administration  State  Office.  5529 
Federal  Office  Building.  P.O.  Box  2778. 
700  W.  Capitol  Little  Rock.  Arkansas 
72203;  Forest  Service  National  Forest, 
Ozark-SL  Francis  National  Forest,  605 
W.  Main.  P.O.  Box  1008.  Russellville. 
Arkansas  72801;  Soil  Conservation 
Service  State  Office.  Federal  Office 
Building.  700  W.  Capitol  St..  Little  Rock. 
Arkansas  72203. 

CALIFORNL\ — Animal  and  Plant 
Health  Inspection  Service,  PPQ  Western 
Region,  620  Central  Avenue,  Building  2B, 
Alameda.  California.  94501;  Forest 
Service  National  Forest,  Modoc 
National  Forest;  441  N.  Main  Street. 
Alturas.  California  96101;  Forest  Service, 
Pacific  Southwest  Forest  and  Range 
Experiment  Station.  1960  Addison 
Street,  P.O.  Box  245.  Berkeley,  California 
94701;  Forest  Service  National  Forest, 
Inyo  National  Forest.  873  N.  Main  Street. 
Bishop.  California  93514;  Soil 
Conservation  Service  State  Office,  2828 
Chiles  Road,  Davis,  California  95616; 
Forest  Service  National  Forest,  Six 
Rivers  National  Forest.  507  F  Street, 
Eureka.  California  95501;  Forest  Service 
National  Forest  Sierra  National  Forest, 
Federal  Building,  Room  3017, 1130  O 
Street.  Fresno,  California  93721;  Forest 
Service  National  Forest,  Los  Padres 
National  Forest,  42  Aero  Camino, 
Goleta.  California  93117;  Forest  Service 
National  Forest.  Tahoe  National  Forest, 
Highway  49,  Nevada  City,  California 
95969;  Forest  Service  National  Forest. 
Angeles  National  Forest.  Room  300, 150 
S.  Robles  Avenue.  Pasadena,  California 
91101;  Forest  Service  National  Forest, 
Eldorado  National  Forest,  100  Fomi 
Road,  Placerville.  California  95667; 
Forest  Service  National  Forest,  Sequoia 
National  Forest,  900  W.  Grand  Avenue, 
Porterville,  California  93257;  Forest 
Service  National  Forest.  Plumas 
National  Forest,  158  Lawrence  Street. 
P.O.  Box  1500,  Quincy.  California  95971; 
Forest  Service  National  Forest,  Shasta- 
Trinity  National  Forest,  2400 
Washington  Avenue,  Redding. 
California  96001;  Forest  Service  National 


Forest,  San  Bernardino  National  Forest, 
144  N.  Moimtain  View  Avenue,  San 
Bernardino,  California  92408;  Forest 
Service  National  Forest,  Cleveland 
National  Forest,  880  Front  Street,  Room 
6-S-5,  San  Diego,  California  92186; 
Forest  Service.  Equipment  Development 
Center,  444  E.  Bonita  Avenue.  San 
Dimes,  California  91773;  Food  and 
Nutrition  Service  Western  Regional 
Office,  550  Kearny  Street,  Room  400,  San 
Francisco,  California  94106;  Forest 
Service  Regional  OfTice,  630  Sansome 
Street.  San  Francisco.  California  94111; 
Forest  Service  National  Forest, 
Stanislaus  National  Forest,  19777 
Greenley  Road,  Sonora,  California 
95370;  Forest  Service,  Lake  Tahoe  Basin 
Management  Unit.  870  Emeral  Bay  Road, 
P.O.  ^ox  8465,  South  Lake  Tahoe. 
California  95731;  Forest  Service  National 
Forest,  Lassen  National  Forest.  707 
Nevada  Street  Susanville,  California 
96130;  Forest  Service  National  Forest, 
Mendocino  National  Forest  420  E. 
Laurel  Street  Willows,  California  95968; 
Farmers  Home  Administration  State 
Office.  459  Cleveland  Street  Woodland. 
California  95695;  Forest  Service  National 
Forest  Klamth  National  Forest  1312 
Fairland  Road.  Yreka,  California  96097. 

COLORADO— Forest  Service 
National  Forest  Grand  Mesa- 
Uncompahgre-Gunnison  National 
Forests.  2250  Highway  50,  Delta, 
Colorado  81416;  Agricultural  Marketing 
Service  Milk  Market  Office,  2600  S. 
Parker  Road.  P.O.  Box  440860.  Aurora. 
Colorado  80044;  Farmers  Home 
Administration  State  Office.  1  Diamond 
Plaza.  Room  231,  2490  W  26th  Avenue, 
Denver,  Colorado  80217;  Soil 
Conservation  Service  State  Office,  1 
Diamond  Plaza,  Room  313,  2490  W.  26th 
Avenue  Denver,  Colorado  80217;  Forest 
Service  National  Forest,  San  Juan 
National  Forest,  Federal  Building,  701 
Camino  Del  Rio,  Durango.  Colorado 
81301;  Animal  and  Plant  Health 
Inspection  Service.  Veterinary  Services 
North  Central  Region.  317  Inverness 
Way  South,  Englewood,  Colorado  80112; 
Forest  Service.  Rocky  Mountain  Forest 
and  Range  Experiment  Station.  240  W. 
Prospect  Street  Fort  Collins,  Colorado 
60526;  Forest  Service  National  Forest 
Arapaho-Roosevelt  National  Forest  240 
W.  Prospect  Street,  Ft  Collins,  Colorado 
80526;  Forest  Service  National  Forest 
White  River  National  Forest  Old 
Federal  Building,  Box  948,  Glenwood 
Springs,  Colorado  81602;  Forest  Service 
Regional  Office,  11177  W.  8th  Avenue. 
P.O.  Box  25127.  Lakewood.  Colorado 
80225;  Forest  Service  National  Forest 
Rio  Grande  National  Forest.  1803  W. 
Highway  160.  Monte  Vista.  Colorado 
81144;  Forest  Service  National  Forest 


Pike-San  Isabel  National  Forests.  1920 
Valley  Drive,  Pueblo,  Colorado  81008; 
Forest  Service  National  Forest  Routt 
National  Forest  Hunt  Building,  137  10th 
Street,  P.O.  Box  1198,  Steamboat 
Springs,  Colorado  80477;  Food  and 
Nutrition  Service  Mountain  Plains 
Regional  Office,  2420  W.  25th  Avenue. 
Denver.  Colorado  80211. 

CONNECTICUT— Forest  Service 
Northeastern  Forest  Experiment  Station. 
Center  for  Biological  Control  of 
Northern  Forest  Insects  and  Disease.  51 
Mill  Pond  Road,  Hamden,  Connecticut 
06514;  Soil  Conservation  Service  State 
Office,  Mansfield  Professional  Park, 
Route  44A.  Storrs,  Connecticut  06268. 

DELAWARE— Farmers  Home 
Administration  State  Office,  Robscott 
Building.  151  E.  Chestnut  Hill  Road. 
Suite  2,  Newark,  Delaware  19713. 

FLORIDA — Farmers  Home 
Administration  State  Office,  Federal 
Building.  Room  214.  401  S.E.  First 
Avenue.  P.O.  Box  1088,  Gainesville. 
Florida  32602;  Soil  Conservation  Service 
State  Office,  Federal  Building,  401  SE  1st 
Avenue,  Gainesville,  Florida  32602; 
Forest  Service  National  Forest  National 
Forests  in  Florida,  2586  Seagate  Drive, 
P.O.  Box  13549,  Tallahassee,  Florida 
32308;  Animal  and  Plant  Health 
Inspection  Service,  Veterirxary  Services 
Southeastern  Region.  700  Twiggs  Street 
Room  820,  P.O.  Box  560.  Tampa.  Florida 
33G01:  Agricultural  Marketing  Service 
Milk  Market  Office.  1205  S.  Semoran 
Boulevard.  P.O.  Box  4709.  Winter  Park. 
Florida  32793. 

GEORGIA— Agricultural  Marketing 
Service  Milk  Market  Office,  3610 
Interstate  85,  NE,  Suite  109,  P.O.  Box 
49025.  Atlanta,  Georgia  30359;  Forest 
Service  Regional  Office,  Suite  812. 1720 
Peachtree  Road.  NW.  Atlanta.  Georgia 
30367;  Farmers  Home  Administration 
State  Office,  355  E.  Hancock  Avenue. 
Stephens  Federal  Building,  Athens. 
Georgia  30601;  Soil  Conservation 
Service  State  Office.  Federal  Building. 
355  E.  Hancock  Avenue.  Athens. 
Georgia  30613;  Forest  Service  National 
Forest  Chattahoochee-Oconee  National 
Forest  601  Broad  Street.  SE.  Gainesville. 
Georgia  30501;  Food  and  Nutrition 
Service  Southeast  Regional  Office,  1100 
Spring  Street,  NW.  Atlanta.  Georgia 
30387. 

HAWAII — Soil  Conservation  Service 
State  Office,  300  Ala  Moana  Boulevard, 
Honolulu.  Hawaii  96850;  Farmers  Home 
Administration  State  Office.  345 
Kekuanaoa  Street  Hilo.  Hawaii  96720. 

IDAHO — Farmers  Home 
Administration  State  Office.  Federal 
Building.  Room  429.  304  N.  8th  Street. 
Boise,  Idaho  83702;  Forest  Service 
National  Forest,  Boise  National  Forest 
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1750  ^ront  Street,  Boise,  Idaho  83702; 
Soil  Conservation  Service  State  Office, 
304  N.  8th  Street  Boise,  Idaho  83702; 
Forest  Service  National  Forest  Challis 
National  Forest  Forest  Service  Building. 
Highway  93,  P.O.  Box  404,  Challis.  Idaho 
83226;  Forest  Service  National  Forest 
Idaho  Panhandle  National  Forests,  1201 
Ironwood  Drive.  Coeur  d'Alene.  Idaho 
83814;  Forest  Service  National  Forest 
Nezperce  National  Forest  319  E.  Main 
Street  Grangeville,  Idaho  83530:  Forest 
Service  National  Forest  Payette 
National  Forest .  Forest  Service 
Building,  P.O.  1026.  McCall.  Idaho  83638; 
Forest  Service  National  Forest 
Clearwater  National  Forest,  12730 
Highway  12,  Orofino,  Idaho  83544; 
Forest  Service  National  Forest,  Caribou 
National  Forest  250  S  4th  Avenue, 
Pocatellov  Idaho  83201;  Forest  Service 
National  iWest  Targhee  National 
Forest;  420  PkBQdge  Sipeet  P.O.  Box 
208,  St  Anthoi^Cldfifio  83446;  Forest 
Service  National  Forest.  Salmon 
National  Forest,  Forest  Service  Building. 
Salmon.  Idaho  83467;  Forest  Service 
National  Forest  Sawtooth  National 
Forest  1525  Addison  Avenue.  E..  Twin 
Falls.  Idaho  83301. 

ILLINOIS— Farmers  Home 
Administration  State  Office,  2106  W. 
Springfield  Avenue,  Champaign.  Illinois 
61821;  Soil  Conservation  Service  State 
Office,  Springer  Federal  Building,  301  N. 
Randolph  Street  Champaign.  Illinois 
61820;  Agricultural  Marketing  Service 
Milk  Market  Office,  800  Roosevelt  Rd., 
Building  A,  Glen  Ellyn.  Illinois  60137; 
Food  and  Nutrition  Service  Midwest 
Regional  Office.  50  E.  Washington 
Street  Chicago,  Illinois  60602;  Forest 
Service  National  Forest,  Shawnee 
National  Forest  317  E.  Poplar  Street 
Harrisburg,  Illinois  62946. 

INDL\NA— Forest  Service  National 
Forest,  Wayne-Hoosier  National  Forest, 
1615  I  Street  Bedford,  Indiana  47421; 
Farmers  Home  Administration  State 
Office,  Suite  1700  5610  Crawfordsville 
Road,  Indianapolis.  Indiana  46224;  Soil 
Conservation  Service  State  Office, 
Corporate  Square-West  5610 
Crawfordsville  Road,  Indianapolis, 
Indiana  46224. 

IOWA — Farmers  Home 
Administration  State  Office,  Federal 
Building,  Room  873,  210  Walnut  Street 
Des  Moines,  Iowa  50309;  Soil 
Conservation  Service  State  Office. 
Federal  Building.  Room  823,  210  Walnut 
Street  Des  Moines.  Iowa  50309. 

KANSAS— Agricultural  Marketing 
Service  Milk  Market  Office  7819  Conser 
PI.,  P.O.  Box  4606,  Overland  Park, 
Kansas  66204;  Soil  Conservation  Ser\-ice 
State  Office,  760  S.  Broadway,  Salina, 
Kansas  67401;  Farmers  Home 


Administration  State  Office,  444  SE. 
Quincy  St.,  Topeka,  Kansas  66683. 

KENTUCKY— Forest  Service, 
Northeastern  Forest  Experiment  Station, 
Forestry  Science  Laboratory,  204  Center 
Street,  Berea,  Kentucky  40403;  Farmers 
Home  Administration  State  Office,  333 
Waller  Avenue,  Lexington,  Kentucky 
40504;  Soil  Conservation  Service  State 
Office,  333  Waller  Avenue,  Lexington, 
Kentucky  40504;  Agricultural  Marketing 
Service  Milk  Market  Office.  3920 
Bardstown  Rd.,  P.O.  Box  18030, 
Louisville.  Kentucky  40218;  Forest 
Service  National  Forest  Daniel  Boone 
National  Forest  100  Vaught  Road. 
Winchester.  Kentucky  40391. 

LOUISIANA— Farmers  Home 
Administration  State  office.  3727 
Government  Street  Alexandria. 
Louisiana  71301;  Soil  Conservation 
Service  State  Office,  3737  Government 
Street  Alexandria,  Louisiana  71301; 
Agricultural  Marketing  Service  Milk 
Market  Office  630  Village  Lane,  North. 
P.O.  Box  99.  Mandeville.  Louisiana 
70448;  Forest  Service  Southern  Forest 
Experiment  Station.  T-10210  U.S.  Postal 
Service  Building.  701  Loyola  Avenue. 
New  Orleans.  Louisiana  70113;  Office  of 
Finance  and  Management  National 
Finance  Center,  Human  and  Material 
Resources  Branch,  P.O.  Box  60,000,  New 
Orleans,  Louisiana  70160;  Forest  Service 
National  Forest  Kisatchie  National 
Forest,  2500  Shreveport  Highway. 
Pineville,  Louisiana  71360. 

MAINE — ^Farmers  Home 
Administration  State  Office.  USDA 
Office  Building.  Orono.  Maine  04473; 
Soil  Conservation  Service  State  Office. 
USDA  Building,  University  of  Maine. 
Orono.  Maine  04473. 

MARYLAND— Agricultural  Research 
Service.  Persoimel  Division.  Room  107, 
Building  003.  BARC-W.  BelUville. 
Maryland  20705;  Soil  Conservation 
Service  State  Office,  Hartwick  Building. 
Room  522.  4321  Hartwick  Road.  College 
Park.  Maryland  20740;  Animal  and  Plaixt 
Health  Inspection  Service.  PPQ  Non- 
Regional  Administrative  Operations 
Office,  Federal  Building,  Room  623, 
Hyattsville,  Maryland  20782. 

MASSACHUSETTS— Soil 
Conservation  Service  State  Office,  451 
West  Street  Amherst  Massachusetts 
01002;  Agricultxu-al  Marketing  Service 
Milk  Market  Office,  90  Canal  Street 
P.O.  Box  1478,  Boston,  Massachusetts 
02205;  Farmers  Home  Administration 
State  Office,  451  West  Street  Amherst 
Massachusetts  01002;  Food  and 
Nutrition  Service,  Northeast  Regional 
Office,  33  North  Avenue,  Burlington. 
Massachusetts  01803. 

MICHIGAN— Agricultural  Marketing 
Service  Milk  Market  Office.  2684  W.,  11 


Mile  Road.  Berkley,  Michigan  48072: 
Forest  Service  National  Forest  Huron- 
Manistee  National  Forest,  421  S. 
Mitchell  Street  Cadillac,  Michigan 
49601:  Farmers  Home  Administration 
State  Office,  1405  S.  Harrison  Road. 
Room  209.  East  Lansing,  Michigan  48823; 
Soil  Conservation  Service  State  Office, 
1405  S.  Harrison  Road,  East  Lansing. 
Michigan  48823:  Forest  Service  National 
Forest,  Hiawatha  National  Forest,  2727 
N.  Lincoln  Road.  Escanaba.  Michigan 
49829;  Forest  Service  National  Forest 
Ottawa  National  Forest  U.S.  2  East, 
Ironwood,  Michigan  49938. 

MINNESOTA— Forest  Service 
National  Forest  Chippewa  National 
Forest,  Cass  Lake,  Minnesota  56633; 
Forest  Service  National  Forest,  Superior 
National  Forest  Box  338,  Duluth, 
Minnesota  55801;  Agricultural  Marketing 
Service  Milk  Market  Office,  4570  W. 
77th  Street  Suite  210,  Minneapolis, 
Minnesota  55435;  Animal  and  Plant 
Health  Inspection  Service  Field 
Servicing  Office,  Butler  Sq.,  W.,  5th  Fl.. 
100  N.  6th  Street,  Minneapolis, 
Minnesota  55403;  Farmers  Home 
Administration  State  Office,  252  Federal 
Office  Building  and  U.S.  Court  House, 
St  Paul,  Minnesota  55101:  Food  Safety 
and  Inspection  Service.  Personnel 
Operations  Branch,  Butler  Sq.,  W.,  4th 
Floor,  100  N.  6th  Street  Minneapolis, 
Minnesota  55403;  Forest  Service.  North 
Central  Forest  Experiment  Station.  1992 
Folwell  Avenue,  St  Paul,  Minnesota 
55108;  Soil  Conservation  Service  State 
Office,  200  Federal  Building  and  U.S. 
Courthouse,  316  N.  Robert  St..  St  Paul. 
Minnesota  55101;  Forest  Service. 
Northeastern  Area  State  and  Private 
Forestry,  1992  Folwell  Avenue,  St  Paul. 
Minnesota  55108. 

MISSISSIPPI— Animal  and  Plant 
Health  Inspection  Service.  PPQ 
Southeastern  Region,  3505  25th  Avenue, 
P.O.  Box  3659,  Gulfport  Mississippi 
39505;  Farmers  Home  Administration 
State  Office,  Federal  Building,  Room  831, 
Jackson.  Mississippi  39369;  Soil 
Conservation  Service  State  Office, 
Federal  Building,  100  W.  Capitol  St, 
Jackson,  Mississippi  39269;  Forest 
Service  National  Forest  National 
Forests  in  Mississippi,  100  W.  Capitol 
Street  Suite  1141,  Jackson.  Mississippi 
39269. 

MISSOURI— Farmers  Home 
Administration  State  Office.  555 
Vandiver  Dr.,  Columbia.  Missouri  65202; 
Soil  Conservation  Service  State  Office. 
555  Vandiver  Dr..  Columbia,  Missouri 
65202;  Agricultural  Stabilization  and 
Conservation  Service,  Kansas  City 
Management  Office,  8930  Ward  Pky.. 
Kansas  City,  Missouri  64114;  Forest 
Service  National  Forest  Mark  Twain 
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National  Forest  401  Faiigroonds  Road. 
Rolla.  Missouri  65401;  A^cultoral 
Marketing  Service  Milk  Market  Office. 
2550  Schuetz  Road.  P.O.  Box  1485, 
Maryland  Heights,  Missouri  63043; 
Farmers  Home  Administratioii  Finance 
Office.  1520  Market  St.  St  Louis. 
Missouri  63103. 

MONTANA— Forest  Service  National 
Focest  Custer  National  Forest  P.O.  Box 
2556,  Billings.  Mcmtana  59103;  Fanners 
Home  Administration  State  Office, 
Federal  Building,  P.O.  Box  85a 
Bozeman.  Montana  59715;  Forest  Service 
National  Forest  Gallatin  National 
Forest,  Federal  Building.  P.O.  Box  13a 
Bozeman.  Montana  59715;  Soil 
Conservation  Service  State  Office. 
Federal  Building.  10  E.  Babcock. 
Bozeman.  Montana  59715;  Forest  Service 
National  Forest  Deerlodge  National 
Forest  Federal  Building.  P.O.  Box  400. 
Butte.  Montana  59703;  Forest  Service 
National  Forest  Beaverhead  National 
Forest.  610  N.  Montana  Street  P.O.  Box 
1258,  DillJon.  Montana  59725;  Forest 
Service  National  Forest  Lewis  and 
Clark  National  Forest  Casco  Building. 
1601  Second  Avenue.  N..  P.O.  Box  871. 
Great  Falls.  Montana  59403:  Forest 
Service  National  Forest  Bitterroot 
National  Forest  316  N.  Third  Street 
Hamilton.  Montana  59840;  Forest 
Service  National  Forest  Helena 
National  Forest  Federal  Office  Building. 
Drawer  10014,  Helena,  Montana  59628; 
Forest  Service  National  Forest  Flathead 
National  Forest  1935  Third  Avenue,  E.. 
P.O.  Box  147,  Kalispell  Montana  59901; 
Forest  Service  National  Forest  Kootenai 
National  Forest  West  Highway  2,  Libby, 
Montana  59923;  Forest  Service  Regional 
Office.  Federal  Building,  P.O.  Box  766a 
Missoula,  Montana  59807;  Forest  Service 
National  Forest  Lolo  National  Forest 
Building  24,  Ft  Missoula.  Missoula, 
Montana  59801:  Forest  Service, 
Intermountain  Forest  and  Range 
Experiment  Station,  Forestry  Sciences 
and  Northern  Forest  Fire  Laboratories. 
Ch-awer  G.  Missoula.  Montana  59806; 
Forest  Service,  Aerial  Fire  Depot  Box  6, 
Airport  Terminal.  Missoula,  Montana 
59802. 

NTBRASKA— Forest  Service  National 
Forest  Nebraska  National  Forest  270 
Pine  Street,  Chadron,  Nebraska  69337; 
Farmers  Home  Administration  State 
Office,  Federal  Building,  Room  308, 100 
Centennial  Mall  North,  Lincoln. 
Nebraska  68508;  Soil  Conservation 
Service  State  Office.  Federal  Building, 
100  Centennial  Malt  N.,  Lincoln 
Nebraska  68508. 

NEVADA— Forest  Service  National 
Forest  Humboldt  National  Forest  978 
Mountain  City  Highway,  Elko,  Nevada 
89801:  Animal  and  Plant  Health 


Inspection  Service.  Veterinary  Services 
Western  Region.  245  E.  Liberty  Street. 
P.O.  Box  273a  Reno.  Nevada  89505; 
Forest  Service  National  Forest  Toiyabo 
National  Forest  111  N.  Virginia  Street 
Reno,  Nevada  89501;  Soil  Conservation 
Service  State  Office,  U.S.  Post  Office 
Building,  Room  234,  SO  S.  Virginia  Street 
Reno,  Nevada  89505. 

NEW  HAMPSHIRE— Forest  Service, 
Northeastern  Forest  Experiment  Station, 
Louis  C.  Wyman  Forest  Sciences 
Laboratory,  P.O.  Box  64a  Durham.  New 
Hampshire  03824;  Soil  Conservation 
Service  State  Office,  Federal  Building, 
Diu-ham,  New  Hampshire  03824;  Forest 
Service  National  Forest  White 
Mountain  National  Forest,  719  Main 
Street  Federal  Bwlding,  P.O.  Box  638, 
Laconia,  New  Hampshire  03246. 

NEW  JERSEY— Animal  and  Plant 
Health  Inspection  Service,  PPQ 
Northeastern  Region,  Blason  n,  1st 
Floor,  505  S.  Lenola  Road,  Moorestown. 
New  Jersey  06057;  Soil  Conservation 
Service  State  Office,  1370  Hamilton 
Street  Somerset  New  Jersey  08873; 
Farmers  Home  Administration  State 
Office,  1  Vahlasing  Center,  Robbinsville, 
New  Jersey  08691;  Food  and  Nutrition 
Service  Mid-Atlantic  Regional  Office, 
Mercer  Corporate  Park,  Corporate 
Boulevard,  P.O.  Box  CN0215a  Trenton, 
New  Jersey  08650; 

NEW  MEXICO— Forest  Service 
National  Forest,  Lincoln  National  Forest 
Federal  Building,  11th  and  New  York 
Avenue,  Alamogordo,  New  Mexico 
88310.  Farmers  Home  Administration 
State  Office,  Federal  Building,  Room 
3414.  517  Gold  Avenue,  S.W., 
Albuquerque.  New  Mexico  87102;  Forest 
Service  Regional  Office,  517  Gold 
Avenue,  SW.,  Albuquerque,  New 
Mexico  87102  Forest  Service  National 
Forest,  Cibola  National  Forest.  10308 
Candelaria,  NE.,  Albuquerque,  New 
Mexico  87112;  Soil  Conservation  Service 
State  Office,  517  Gold  Avenue,  SW., 
Albuquerque.  New  Mexico  87102;  Forest 
Service  National  Forest,  Sanata  Fe 
National  Forest,  1220  St.  Francis  Drive, 
P.O.  Box  1689,  Santa  Fe.  New  Mexico 
87501;  Forest  Service  National  Forest, 
Gila  National  Forest,  2610  N.  Silver 
Sti^et,  Silver  City,  New  Mexico  88061; 
Forest  Service  National  Forest.  Carson 
National  Forest,  Forest  Service  Building, 
P.O.  Box  558  Taos,  New  Mexico  87571. 

NEW  YORK— Agriculhu-al  Marketing 
Service  Milk  Market  Office.  706  Third 
Avenue,  New  York,  New  York  10017; 
Animal  and  Plant  Health  Inspection 
Service,  Veterinary  Services  Northern 
Region,  Building  12,  GSA  Depot,  Scotia, 
New  York  12302;  Farmers  Home 
Administration  State  Office,  U.S. 
Courthouse  and  Federal  Building,  Room 


871, 100  S.  Clinton  Street,  Syracuse,  New 
York  13202;  Soil  Conservation  Service 
State  Office,  James  M.  Hanley  Federal 
Building,  100  S.  Clinton  Street,  Syracuse, 
New  York  13260. 

NORTH  CAROLINA— Forest  Service, 
Southeastern  Forest  Experiment  Station, 
200  Weaver  Boulevard,  Asheville,  North 
Carolina  28804;  Forest  Service  National 
Forest,  National  Forests  in  North 
Carolina,  50  S.  French  Broad  Avenue, 
P.O.  Box  2750,  Asheville,  North  Carolina 
28802;  Farmers  Home  Administration 
State  Office,  Room  514,  310  New  Bern 
Avenue,  Raleigh,  North  Carolina  27601; 
Soil  Conservation  Service  State  Office, 
Federal  Office  Building,  310  New  Bern 
Avenue,  Raleigh,  North  Carolina  27611. 

NORTH  DAKOTA— Farmers  Home 
Administration  State  Office.  Federal 
Building,  Room  208,  3rd  and  Rosser 
Avenue,  Bismarck,  North  Dakota  58501; 
Soil  Conservation  Service  State  Office, 
Federal  Building,  Rosser  Avenue  and 
Third  Street,  Bismarck,  North  Deikota 
58502. 

OHIO — ^Agricultural  Marketing 
Service  Milk  Market  Office,  7851 
Freeway  Circle,  Middleburg  Heights, 
P.O.  Box  30128,  Cleveland,  Ohio  44130; 
Agricultural  Marketing  Service  Milk 
Market  Office,  5950  Sharon  Woods 
Boulevard,  P.O.  Box  29226,  Columbus, 
Ohio  42339;  Farmers  Hone 
AdministraUcn  State  Office,  Federal 
Building.  Room  507,  200  N.  High  Sti^et 
Columbus.  Ohio  43215:  Soil 
Conservation  Service  State  Office,  200 
N.  High  Street,  Columbus,  Ohio  43215. 

OKLAHOMA— Farmers  Home 
Administration  State  Office, 
Agricultural  Center  Office  Building, 
Stillwater,  Oklahoma  74074:  Soil 
Conservation  Service  State  Office, 
Agricultural  Center  Building,  Farm  Rd. 
and  Brumley  Street  Stillwater. 
Oklahoma  74074:  Agricultural  Marketing 
Service  Milk  Market  Office.  4325  E.  Slst 
Sti-eet,  P.O.  Box  470563,  Tulsa, 
Oklahoma  74147. 

OREGON — Forest  Service  National 
Forest,  Wallowa-Whitraan  National 
Potest,  Federal  Building,  Main  and 
Auburn,  Box  907.  Daker,  Oregon  97814; 
Forest  Service  National  Forest, 
Deschutes  National  Forest.  211  NE., 
Revere  Avenue,  Bend,  Oregon  97701; 
Forest  Service  National  Forest,  Siuslaw 
National  Forest,  P.O.  Box  1148, 
Corvallis,  Oregon  97339;  Forest  Service 
National  Forest,  Willamette  National 
Forest,  Box  10607.  Eugene,  Oregon  97440; 
Forest  Service  National  Forest,  Siskiyou 
National  Forest,  Box  440,  Grants  Pass, 
Oregon  97526;  Forest  Service  National 
Forest,  Mt.  Hood  National  Forest  2955 
NW.,  Division  Street,  Gresham,  Oregon 
97030;  Forest  Service  National  Forest, 
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Malheur  National  Forest  139  NE. 
Dayton  Street  John  Day,  Oregon  97845; 
Forest  Service  National  Forest  Winema 
National  Forest,  P.O.  Box  139a  Klamath 
Falls.  Oregon  97601:  Forest  Service 
National  Forest  Fremont  National 
Forest.  Box  551  Lakeview,  Oregon  9763a 
Forest  Service  National  Forest  Rogue 
River  National  Forest  Federal  Building. 
333  W.  8th  Street  P.O.  Box  520. 
Medford,  Oregon  97501;  Forest  Service 
National  Forest  Umatilla  National 
Forest  2517  SW  Hailey  Avenue, 
Pendleton,  Oregon  97801;  Farmers  Home 
Administration  State  Office,  Federal 
Building.  Room  1590, 1220  SW  3d 
Avenue,  Portland,  Oregon  97204;  Forest 
Service,  Pacific  Northwest  Forest  and 
Range  Experiment  Station,  319  SW  Pine 
Street  Portland,  Oregon  97208;  Forest 
Service  Regional  Office,  319  SW  Pine 
Sti^et  P.O.  Box  3623.  Portland.  Oregon 
97208:  Soil  Conservation  Service  State 
Office.  Federal  Building.  1220  SW  Third 
Avenue,  Portland,  Oregon  97204;  Soil 
Conservation  Service  Technical  Center. 
511  NW.,  Broadway.  Portland.  Oregon 
97209:  Agricultiiral  Marketing  Service 
Milk  Market  Office.  Tarbell  Building; 
9735  SW.,  Shady  Lane,  Tigard.  P.O.  Box 
2360a  Portland.  Oregon  97223;  Forest 
Service  National  Forest  Ochoco 
National  Forest  Federal  Building,  P.O. 
Box  49a  Prineville.  Oregon  97754;  Forest 
Service  National  Forest  Umpqua 
National  Forest  Box  1008.  Roseburg. 
Oregon  97470. 

PENNSYLVANL\— Farmers  Home 
Administration  State  Office,  Federal 
Building,  Room  728,  228  Walnut  St,  P.O. 
Box  905,  Harrisburg,  Pennsylvania 
17108:  Soil  Conservation  Service  State 
Office,  Federal  Building  and  Court 
House,  Harrisburg.  Pennsylvania  17108: 
Forest  Service  Northeastern  Area  State 
and  Private  Forestry.  370  Reed  Road. 
Broomall,  Pennsylvania  19008;  Forest 
Service,  Northeastern  Forest  Experiment 
Station.  370  Reed  Road,  Broomall, 
Pennsylvania  19008;  Soil  Conservation 
Service  Technical  Service  Center,  160  E. 
Street.  Chester,  Pennsylvania  19013; 
Forest  Service  National  Forest 
Allegheny  National  Forest  Spridon 
Building,  P.O.  Box  847.  Warren, 
Pennsylvania  16365. 

SOUTH  CAROLINA— Forest  Service 
Forest  Manager,  Savannah  River  Forest 
Station.  P.O.  Box  A.  Aiken.  South 
Carolina  29801;  Farmers  Home 
Administration  State  Office.  Stirjm 
Thurmond  Federal  Building.  Room  1007. 
1835  Assembly  Street  2nd  Floor. 
Columbia.  South  Carolina  29201;  Forest 
Service  National  Forest  Francis  Marion- 
Sumte'  National  Forests,  1835  Assembly 
Street  P.O.  Box  2227.  Columbia  29202; 
Soil  Conservation  Service  State  Office, 


Strom  Thurmond  Federal  Building.  1835 
Assembly  Street  Columbia.  South 
Carolina  29201. 

SOUTH  DAKOTA— Forest  Service 
National  Forest  Black  Hills  National 
Forest  Forest  Service  Office  Building, 
P.O.  Box  792,  Custer,  South  Dakota 
57730,  Farmers  Home  Administration 
State  Office,  Huron  Federal  Building. 
Room  208,  200  4th  Sti«et  SW,  Huron, 
South  Dakota  5735a  Soil  Conservation 
Service  State  Office,  Federal  Building. 
200  4th  Street  SW,  Huron,  South  Dakota 
5735a 

TENNESSEE— Forest  Service  National 
Forest  Cherokee  National  Forest  2800 
No.  Ocoee  Street  NW.  Box  2010 
Cleveland.  Tennessee  37311;  Farmers 
Home  Administration  State  Office,  538 
U.S.  Courthouse  Building,  801  Broadway 
Sti-eet  Nashville,  Tennessee  37203;  Soil 
Conservation  Service  State  Office,  US. 
Courthouse,  801  Broadway  Street 
Nashville,  Tennessee  37203. 

TEXAS— Animal  and  Plant  Health 
Inspection  Service,  PPQ  South  Central 
Region,  2100  Boca  Chica  Boulevard, 
Suite  40a  Boca  Chica  Tower  Building, 
Brownsville.  Texas  78521;  Argicultural 
Marketing  Service  Milk  Market  Office, 
11117  Shady  Trail,  P.O.  Box  29529, 
Dallas,  Texas  75229:  Food  and  Nutrition 
Service  Southwest  Regional  Office,  1100 
Conmierce  Street  Room  5D  22,  Dallas, 
Texas  75242;  Animal  and  Plant  Health 
Inspection  Service,  Veterinary  Services 
South  Central  Region,  221  W.  Lancaster 
Avenue,  Suite  310,  Fort  Worth,  Texas 
76102:  Forest  Service  National  Forests, 
National  Forests  in  Texas,  Homer 
Garrison  Federal  Building,  701  N.  First 
Street,  Lufkin,  Texas  75901;  Fanners 
Home  Administration  State  Office, 
W.R.  Poage  Federal  Building,  101  S. 
Main  Street  Temple,  Texas  76501;  Soil 
Conservation  Service  State  Office,  WJl. 
Poage  Federal  Building,  101  S.  Main 
Sti-eet  P.O.  Box  686,  Temple,  Texas 
76503:  Soil  Conservation  Service 
Technical  Service  Center,  Ft.  Worth 
Federal  Center  Building  23,  Felix  and 
Hemphill  Sti-eets,  Ft.  Worth,  Texas 
76115. 

UTAH — Forest  Service  National 
Forest  Dixie  National  Forest  82  North 
100  East  Cedar  City.  Utah  84720,  Forest 
Service,  Intermountain  Forest  and  Range 
Experiment  Station,  Federal  Building, 
507  25th  Street  Ogden.  Utah  84401; 
Forest  Service  Regional  Office,  Federal 
Office  Building,  324  25th  Stieet  Ogden. 
Utah  84401:  Forest  Service  National 
Forest  Manti-LaSal  National  Forest  599 
W.  Price  River  Drive,  Price,  Utah  84501: 
Forest  Service  National  Forest  Uinta 
National  Forest  88  W.  100  North,  Prova 
Utah  84603:  Forest  Service  National 
Forest  Fishlake  National  Forest  115  E. 


900  North.  Richfield.  Utah  84701: 
Farmers  Home  Administration  State 
Office,  Federal  Building,  Room  5311, 125 
S.  State  Street  Salt  Lake  City,  UUh 
84138:  Forest  Service  National  Forest 
Wasatch-Cache  National  Forest  8226 
Federal  Building.  125  S.  State  Street,  Salt 
Lake  City,  Utah  64138:  Forest  Service, 
Geometronics  Service  Center,  8226 
Federal  Building,  125  S.  State  Street  Salt 
Lake  City,  Utah  84138;  Soil  Conservation 
Service  State  Office,  4012  Federal 
Building,  125  S.  State  Street  Salt  Lake 
City.  Utah  84147;  Forest  Service 
National  Forest  Ashley  National  Forest 
437  E.  Main  Street  Vernal.  Utah  8407a 

VERMONT— Forest  Service, 
Northeastern  Forest  Experiment  Station. 
George  D.  Aiken  Sugar  Maple 
Laboratory,  705  Spear  Street,  P.O.  Box 
968,  Winooski,  Vermont  05404;  Soil 
Conservation  Service  State  Office,  09 
Union  St..  Burlington  Square,  Burlington. 
Vermont  05401;  Farmers  Home 
Administration  State  Office,  141  W. 
Main  Sti^et  P.O.  Box  588,  Montpelier, 
Vermont  05602;  Forest  Service  National 
Forest  Green  Mountain  National  Forest 
Federal  Building.  151  West  Street 
Rutland,  Vermont  05701. 

VIRGINL/V— Agricultural  Mariceting 
Service  Milk  Market  Office,  300  N.  Lee 
St.,  Room  320,  P.O.  710,  Alexandria. 
Virginia  22313;  Forest  Service  National 
Forest  George  Washington  National 
Forest  210  Federal  Building, 
Harrisonburg,  Virginia  22801;  Farmers 
Home  Administration  State  Office. 
Federal  Building.  Room  8213,  400  N. 
Eighth  Sti^et  P.O.  Box  lOloa  Richmond. 
Virginia  2324a  Soil  Conservation 
Service  State  Office,  400  N.  Eighth 
Sti-eet  Richmond.  Virginia  2324a  Forest 
Service  National  Forest  Jefferson 
National  Forest  210  Franklin  Road.  SW. 
Room  954.  Caller  Service  2900  Roanoke. 
Virginia  24001. 

WASHINGTON— Forest  Service 
National  Forest  Colville  National 
Forest  695  S.  Main.  Colville. 
Washington  99114;  Forest  Service 
National  Forest  Okanogan  National 
Forest.  1240  S.  2nd  Avenue,  Okanogan. 
Washington  98840.  Forest  Service 
National  Forest  Olympic  National 
Forest  Federal  Building.  P.O.  Box  2288, 
Olympia,  Washington  98507;  Forest 
Service  National  Forest  Mt  Baker- 
Snoqualmie  National  Forests.  1022  First 
Avenue.  Seattle.  Washington  98104;  Soil 
Conservation  Service  State  Office.  380 
U.S.  Courthouse.  W.  920  Riverside 
Avenue.  Spokane,  Washington  99201; 
Forest  siervice  National  Forest  Gifford 
Pinchot  National  Forest  500  W.  12th  St. 
Vancouver.  Washington  9866a  Farmers 
Home  Administration  State  Office, 
Federal  Office  Building.  Room  319.  301 
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Yakima  St.,  Wena  tehee,  Washington 
98801;  Forest  Service  National  Forest, 
Wenafchee  National  Forest.  Box  811, 
Wenatchee,  Washington  98801. 

WEST  VIRGINIA— Forest  Service 
National  Forest,  Monongahela  National 
Forest  USD  A  Building,  Sycamore  Street, 
P.O.  Box  1548,  Elkins,  West  Virginia 
26241;  Farmers  Home  Administation 
State  Office,  Federal  Building,  Room  320, 
75  High  Street,  Morgantown.  West 
Virginia  28505;  Forest  Service, 
Northeastern  Forest  Experiment  Station, 
Forestry  Sciences  Laboratory,  180 
Canfield  Street,  Morgantown,  West 
Virginia  26505;  Soil  Conservation 
Service  State  Office,  75  High  St.. 
Morgantown,  West  Virginia  26505; 
Forest  Service,  Northeastern  Forest 
Experiment  Station,  Timber  and 
Watershed  Laboratory,  P.O.  Box  445. 
Parsons.  West  Virginia  26287;  Forest 
Service.  Northeastern  Forest  Experiment 
Station,  Forest  Sciences  Laboratory. 
P.O.  Box  152,  Princeton.  West  Virginia 
24740. 

WISCONSIP*— Forest  Service,  Forest 
Products  Laboratory,  P.O.  Box  5130. 
Madison,  Wisconsin  53705;  Soil 
Conservation  Service  State  Office,  4601 
Hammersley  Road,  Madison,  Wisconsin 
53711;  Forest  Service  Regional  Office. 
Eastern  Region.  Henry  S.  Reuss  Federal 
Plaza,  Suite  500,  310  W.  Wisconsin 
Avenue,  Milwaukee,  Wisconsin  53203; 
Forest  Service  National  Forest, 
Chequamegon  National  Forest.  157  N. 
5th  Avenue.  Park  Falls.. Wisconsin 
54552;  Forest  Service  National  Forest. 
Nicolet  National  Forest,  Federal 
Building.  68  S.  Stevens,  Rhinelander, 
Wisconsin  54501;  Farmers  Home 
Administration  State  Office,  1257  Main 
Street  Stevens  Point  Wisconsin  54481. 

WYOMING— Fanners  Home 
Administration  State  Office,  Federal 
Building,  Room  1005, 100  E.  B.  Street 
Casper,  Wyoming  82601;  Soil 
Conservation  Service  State  Office, 
Federal  Office  Building,  100  E.  B.  Street 
Casper,  Wyoming  82601;  Forest  Service 
National  Forest,  Shoshone  National 
Forest  225  W.  Yellowstone  Highway, 
P.O.  Box  2140,  Cody,  Wyoming  82414; 
Forest  Service  National  Forest  Bridger- 
Teton  National  Forest  Forest  Service 
Building,  340  N.  Cache,  P.O.  Box  1888. 
Jackson,  Wyoming  83001;  Forest  Service 
National  Forest  Medicine  Bow  National 
Forest,  605  Skyline  Drive,  Laramie, 
Wyoming  82070;  Forest  Service  National 
Forest  Bighorn  National  Forest  1969  S. 
Sheridan  Avenue,  Sheridan,  Wyoming 
82801. 

PUERTO  RICO— Farmers  Home 
Administration  State  Office,  Federal 
Building,  Carlos  Chardon  Street  G.P.O. 
Box  8106G.  Hato  Rey,  San  Juan,  Puerto 
Rico  00918;  Soil  Conservation  Service 


Caribbean  Office,  Federal  Office 
Building,  Chardon  Avenue,  Hato  Rey, 
Puerto  Rico  00918;  Forest  Service 
National  Forest  Caribbean  National 
Forest  and  State  and  Private  Forestry 
Programs,  Box  AQ,  Rio  Piedras,  Puerto 
Rico  00928.    . 

HEADQUARTERS— Agricultural 
Marketing  Service,  Personnel  Division, 
Room  1709-S,  Washington,  D.C.  20250; 
Agricultural  Stabilization  and 
Conservation  Service,  Personnel 
Division,  Room  4752-S,  Washington, 
D.C.  20250;  Animal  and  Plant  Health 
Inspection  Service,  Human  Resources 
Division,  Room  213,  Federal  Building, 
Hyattsville,  MD  20782;  Economics 
Management  Staff,  Personnel  Division. 
Room  1443-S.  Washington.  D.C.  20250; 
Extension  Service.  Personnel  Division. 
Room  3552-S.  Washington.  D.C.  20250; 
Farmers  Home  Administration 
Personnel  Division,  Room  6900-S, 
Washington.  D.C.  20250;  Federal  Crop 
Insurance  Corporation,  Personnel 
Division,  Room  4616-S,  Washington, 
D.C.  20250;  Foreign  Agricultural  Service, 
Personnel  Division,  Room  5627-S, 
Washington.  D.C.  20250;  Forest  Service, 
Division  of  Personnel  Management 
Room  910.  Rosslyn  Plaza  E.  Arlington, 
VA  22209;  Food  and  Nutrition  Service, 
Personnel  Division,  Park  Office  Center. 
Room  813,  3101  Park  Center  Drive, 
Alexandria,  Va  22302;  Office  of 
Inspector  General,  Personnel 
Management  Staff,  Room  16-E, 
Washington.  D.C.  20250;  Office  of 
International  Cooperation  and 
Development  Personnel  Office, 
Auditors  Building,  Room  3118. 
Washington,  D.C.  20250;  Office  of 
Personnel,  Personnel  Operations,  Room 
31-W,  Washington,  D.C.  20250;  Soil 
Conservation  Service,  Personnel  Staff. 
P.O.  Box  2890.  Washington.  D.C.  20013; 
Soil  Conservation  Service  National 
Office,  Administrative  Staff,  P.O.  Box 
2890.  Washington.TD.C.  20013;  Rural 
Electrffication  Administration, 
Personnel  Management  Division,  Room 
4031-S,  Washington.  D.C.  20250;  Food 
Safety  and  Inspection  Service,  Personnel 
Division,  Room  3161-S,  Washington, 
D.C.  20250. 

CATCOOIUES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  prior  employees  of  USDA 
and  applicants  who  were  not  hired,  as 
well  as  its  permittees,  cooperators  and 
contractors. 

CATEOOniES  OF  RECORDS  IN  THE  SYSTEM: 

The  systemconsists  of  personnel 
(Official  Personnel  Folders,  Applicant 
Supply  Files,  performance  files, 
retention  lists,  appeals,  grievances, 
complaints,  disciplinary,  conflict  of 


interest,  health,  suggestion  and  incentive 
awards,  accident  training,  time  and  ' 
attendance,  travel  voucher,  and 
classification  files)  and  payroll  data 
needed  to  conform  to  all  applicable 
laws.  Government  regulations  find 
procedures,  and  the  needs  of  the 
Department  and  agencies  in  carrying  out 
their  personnel  management 
responsibilities. 

autmomtv  pom  maintenance  of  the 
system: 

5  U.S.C.  301. 

routine  uses  of  records  maintained  in 
the  system,  incluoino  cateoories  of 
users  and  the  purposes  of  such  uses: 

Referral  to:  (1)  Office  of  Personnel 
Management  for  required  action,  records 
and  reports;  (2)  Department  of  Treasury 
for  issuance  of  checks  and  bonds;  (3) 
Department  of  Labor  for  Office  of 
Workers  Compensation  Program  and 
Office  of  Safety  and  Health 
Administration;  (4)  Department  of 
Commerce  for  distribution.of  Federal 
payrolls;  (5)  Congress  for  special 
reports;  (6)  White  House  for  special 
reports;  (7)  Office  of  Management  and 
Budget  for  special  reports;  (8)  General 
Accounting  Office  for  special  reports;  (9) 
Department  of  Justice;  (10]  General 
Services  Administration  for  records 
retirement  and/or  destruction;  (11)  State 
Department  for  passport  and  foreign 
assignments;  (12)  Department  of 
Transportation,  Environmental 
Protection  Agency  and  cooperating  state 
and  local  agencies  for  accident  and 
safety  records;  (13)  Internal  Revenue 
Service  and  State  and  local  government 
for  matters  in  connection  with  payment 
of  income  taxes;  (14)  Social  Security 
Administration  for  social  security 
payment  information;  (15)  United  Fund 
for  reports  and  records;  (16)  Department 
of  Health  and  Human  Services  for 
scheduling  physical  examinations;  (17) 
all  Government  agencies  and  potential 
employers  concerning  employment 
inquiries;  (18)  Equal  Employment 
Opportunity  Commission  for  handling 
complaints;  (19)  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law,  or  of  enforcing  or  implementing 
the  statute,  rule,  regulatoin  or  order 
issued  pursuant  thereto,  of  any  record 
within  this  system  when  information 
available  indicates  a  violation  or 
potential  violation  of  law,  whether  civli, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
othe  particular  program  statute,  or  by 
rule,  regulation  or  order  issued  pursuant 
thereto;  (20)  a  court  magistrate  or 
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administrative  tribunal,  or  to  opposing 
counsel  in  a  proceeding  before  any  of 
the  above,  of  any  record  within  the 
system  which  constitutes  evidence  in 
that  proceeding,  or  which  is  sought  in 
the  course  of  discovery  and  (21)  any 
agency  of  the  Federal  Government 
which  has  identified  USDA  employees 
as  having  defaulted  in  the  repayment  of 
an  obligation  incurred  under  any 
statutory  authority  except  the  Internal 
Revenue  Code,  the  Social  Security  Act 
or  the  U.S.  tariff  laws. 

POLICIES  AND  PMACnCCS  PON  SIOWMQ, 

oisposiNO  OF  wscome  m  tmi 


CONTCSTINO  RECORD  PMOCEOURES: 

Same  as  Record  access  procedures. 


storage: 

Records  are  maintained  in  file  folders 
at  the  applicable  address  listed  above, 
except  for  the  National  Finance  Center 
where  they  are  maintained  on  computer 
tape  and  disk  storage. 

RETmEVAmiTY: 

Records  are  indexed  by  name  of 
employee  and/or  identification  number. 

SAFCOUAROS: 

Records  are  kept  in  locked  files. 
locked  offices  and/or  in  secured 
computer  tape  storage  rooms. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  indefinitely 
until  employees  are  separated  from  the 
Department  and  are  then  retired  or 
transferred  to  a  new  employing  agency 
or  destroyed  in  conformance  with 
appropriate  General  Services 
Administration  retirement  and/or  * 
destruction  Schedules. 

SYSTEM  MANAGERtS)  AND  ADDRESS: 

Director,  Office  of  Personnel,  USDA, 
Washington.  DC.  20250. 

NOTIFICATION  PROCEDURE: 

Employees  may  request  information 
from  this  system  from  the  appropriate 
personnel  office  having  custody  of  his/ 
her  records.  A  request  for  information 
should  be  addressed  to  the  Director, 
Personnel  Division,  (name  of 
appropriate  Agency)  USDA  at  the 
address  shown  under  location  and 
should  contain: 

Name  of  requestor,  employing  agency 
in  USAD  or  agency  to  which  information 
was  furnished,  address  of  agency  and 
particular  information  requested. 

RECORD  ACCESS  PROCEDURES: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 
gaining  access  to  and  contesting  a 
record  in  the  system  which  pertains  to 
him/her  by  submitting  a  written  request 
to  the  appropriate  offices  referred  to  in 
the  preceding  paragraph. 


RSCOnO  SOURCE  CATEOONIES: 

Information  in  this  system  comes  from 
the  employees  applicants,  permittees, 
cooperators,  contractors,  employee's 
personnel  offices,  supervisors, 
references,  investigative  personnel 
colleges  and  universities  and  former 
employers. 

Dated:  December  5, 19M. 
John  R.  Bkick, 
Secretary  of  Agriculture. 

|FR  Doc  M-321U  Filed  U-T-M  MS  am\ 
BILUNO  COOC  S410-eMI 


State  of  AlatMnia,  County  of  Pike; 
Determination  of  Primary  Purpose  for 
Amounts  That  lAay  Be  Excluded  From 
Income  Under  Section  126(b)  of  the 
Internal  Revenue  Code  of  1954,  as 
Amended 

agency:  Office  of  the  Secretary,  USDA. 
action:  Notice  of  determination. 

SUMMiMlv:  The  Secretary  of  Agriculture 
has  determined  that  District  cost-share 
payments  made  under  the  Pike  County 
Marginal  Cropland  Conversion  Project 
are  made  primarily  for  the  purpose  of 
soil  and  water  conservation,  protecting 
or  restoring  the  environment  improving 
forests,  or  providing  a  habitat  for 
wildlife.  This  determination  is  in 
accordance  with  Section  126(b)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended  by  Section  543  of  the  Revenue 
Act  of  1978  and  the  Technical 
Corrections  Act  of  1979.  The 
determination  permits  recipients  of 
these  payments  to  exclude  them  from 
gross  income  to  the  extent  allowed  by 
the  Internal  Revenue  Service. 
FOR  FURTHER  INFORMATION  CONTACT 
Pike  County  Soil  and  Water 
Conservation  Di  trict,  Boshell  Office 
Building,  918  South  Brundidge  Street 
Troy,  Alabama  36081,  or  Director,  Land 
Treatment  Program  Division,  Soil 
Conservation  Service,  USDA,  P.O.  Box 
2890,  Washington,  D.C.  20013,  (202)  382- 
1870. 

SUPPLEMENTARY  INFORMATION:  Section 
126  of  the  Internal  Revenue  Code  of 
1954,  26  U.S.C.  126,  as  amended  by  the 
Revenue  Act  of  1978  and  the  Technical 
Corrections  Act  of  1979,  provides  that 
certain  payments  made  to  persons  under 
conservation  programs  of  states  or  legal 
subdivisions  thereof  may  be  excluded 
from  the  recipient's  gross  income  for 
federal  income  tax  purposes  if  the 
Secretary  of  Agriculture  determines  that 
payments  are  made  "primarily  for  the 
purpose  of  soil  and  water  conservation. 


protecting  or  restoring  the  environment 
improving  forests,  or  providing  a  habitat 

for  wildlife "  The  Secretary  of 

Agriculture  evaluates  these 
conservation  programs  on  the  basis  of 
criteria  set  forth  in  7  CFR  Part  14  and 
makes  a  "primary  purpose" 
determination  for  the  payments  made 
under  each  progranL  Before  there  may 
be  an  exclusion,  the  Secretary  of  the 
Treasury  must  determine  that  the 
payments  made  to  a  person  under  Aese 
conservation  programs  do  not 
substantially  increase  the  annual 
income  derived  from  the  property 
benefited  by  the  payments. 

The  Pike  County,  Alabama.  Pike 
County  Marginal  Cropland  Conversion 
Project  is  authorized  by  the  Alabama 
Soil  and  Water  Conservation  Districts 
Law.  It  is  funded  by  a  cme-time  grant  of 
$500,000  from  the  Soil  Conservation 
"  Service,  Department  of  Agriculture, 
under  the  Soil  and  Water  Conservation 
Act  of  1977  (Pub.  L  95-192)  to  provide 
financial  assistance  to  owners  of 
marginal  cropland  to  help  them  convert 
this  land  to  a  conserving  use. 

Under  the  Pike  County  Marginal 
Cropland  Conversion  Project  the 
District  is  authorized  to  enter  into 
agreements  with  landowners  or 
operators  to  place  certain  eligible 
cropland  into  the  program.  Under  sodi 
agreements,  the  landowner  or  operator 
agrees  to  convert  this  land  to  a 
conserving  use.  In  return,  the  District  is 
authorized  by  state  law  to  make  two 
distinct  types  of  payments  to 
landowners  or  operators.  One  such 
payment,  which  is  an  annual  payment 
is  not  the  subject  of  this  "primary 
purpose"  determination.  'The  other 
payment  which  is  the  subject  of  this 
determination  is  a  cost-share  payment 
which  is  made  by  the  District  to 
landowners  and  operators  for 
establishment  and  maintenance  of 
conservation  and  development  practices 
on  this  marginal  cropland  that  is  being 
converted  to  a  conserving  use.  Cost- 
share  payments  accomplish  one  or  more 
of  the  following  purposes: 

(1)  Properly  conserve  and  utilize  the 
land  resources.. 

(2)  Reduce  surpluses  of  agricultural 
commodities. 

(3)  Test  the  acceptability  of  new  ways 
to  reduce  serious  erosion  problems. 


Procedural  Matters 

The  Department  of  Agriculture  has 
classified  this  determination  as  "not 
major"  in  accordance  with  Executive 
Order  12291  and  Secretary's 
Memorandum  No.  1512-1.  The  Secretary 
has  determined  that  these  program 
provisions  will  not  result  in  an  annual 


48078 


Federal  Regiater  /  Vol.  49.  No.  238  /  Monday.  December  10.  1984  /  Noticea 


effect  on  the  economy  of  $100  million  or 
more;  will  not  cause  a  major  increase  in 
cost  to  consumers,  individuals, 
industries,  government  agencies,  or 
geographic  regions;  and  will  not  cause 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

A  Pike  County  Marginal  Cropland 
Conversion  Project  "Primary  Purpose 
Determination  for  Federal  Tax 
Purposes."  Record  of  Decision,  has  been 
prepared  and  is  available  upon  request 
from  the  Director,  Land  Treatment 
Program  Division,  Soil  Conservation 
Service,  P.O.  Box  289a  Washington.  D.C. 
20013,  or  the  Pike  County  Soil  and 
Water  Conservation  District  Boshell 
Office  Building.  918  South  Brundidge 
Street.  Troy,  Alabama  36061. 

DetecmiiiatioD 

As  required  by  Section  128(b)  of  the 
Internal  Revenue  Code  of  1954.  as 
amended,  I  have  examined  the 
authorizing  legislation,  regulations,  and 
operating  procedures  of  the  Pike  County 
Marginal  Cropland  Conversion  Project 
In  accordance  with  the  criteria  set  out  in 
7  CFR  Part  14. 1  have  determined  that 
cost-share  payments  made  for  those 
conservation  practices  approved  under 
this  program  are  for  soil  conservation, 
protecting  or  restoring  the  environment 
improving  forests,  or  providing  wildlife 
habitat  Subject  to  further  determination 
by  the  Secretary  of  the  Treasury,  this 
detennination  permits  payment 
recipients  to  exclude  firom  gross  income, 
for  federal  income  tax  purposes,  all  or 
part  of  such  payments  made  under  the 
Pike  County  Marginal  Cropland 
Conversion  Project  after  June  15. 1983. 

Signed  at  Washington.  D.C,  on  December 
5.1984. 
lofanR.  Block, 

Secretary. 

|FR  Doc  M-ttl42  nM  U-7-M:  1:4$  «m| 


State  of  Maryland  Agricuttural  Cost- 
Stwre  Program,  Detennination  of 
Primary  Purpose  for  Amounts  That 
May  Be  Excluded  From  Income  Under 
Section  126  of  the  Internal  Revenue 
Code  of  1954,  as  Amended 

AOCNCv:  Office  of  the  Secretary.  USDA. 
ACrNNC  Notice  of  determination. 


r.  The  Secretary  of  Agriculture 
has  determined  that  all  state  cost-share 
payments  made  under  the  Maryland 
Agricultural  Cost-Share  Program  are 
made  primarily  for  the  purpose  of  soil 


and  water  conservation,  or  protecting  or 
restoring  the  environment  This 
determination  is  in  accordance  with 
Section  126(b)  of  the  Internal  Revenue 
Code  of  1954.  as  amended  by  Section 
543  of  the  Revenue  Act  of  1978  and  the 
Technical  Corrections  Act  of  1979.  The 
determination  permits  recipients  of 
these  payments  to  exclude  them  from 
gross  income  to  the  extent  allowed  by 
the  Internal  Revenue  Service. 
FOM  RJftTMdl  INFOMMAHON  CONTACT 
Wayne  A.  Cawley,  Jr.,  Secretary. 
Maryland  Department  of  Agriculture.  50 
Harry  S.  Truman  Parkway,  Annapolis. 
Maryland  21401.  (301)  841-5880,  or 
Director.  Land  Treatment  Program 
Division.  Soil  Conservation  Service. 
USDA.  P.O.  Box  2890.  Washington.  D.C. 
20013.  (202)  328-1870. 
SUPPLEMCNTARV  MFOiniATK>N:  Section 
126  of  the  Internal  Revenue  Code  of 
1954.  26  U.S.C.  126,  as  amended  by  the 
Revenue  Act  of  1978  and  the  Technical 
Corrections  Act  of  1979,  provides  that 
certain  payments  made  to  persons  under 
state  conservation  programs  may  be 
excluded  from  the  recipient's  gross 
income  for  federal  income  tax  purposes 
if  the  Secretary  of  Agriculture 
determines  that  payments  are  made 
"primarily  for  the  purpose  of  soil  and 
water  conservation,  protecting  or 
restoring  the  environment  improving 
forests,  or  providing  a  habitat  for 
wildlife  .  .  .  ."  The  Secretary  of 
Agriculture  evaluates  these 
conservation  programs  on  the  basis  of 
criteria  set  forth  in  7  CFR  Part  14  and 
makes  a  "primary  purpose" 
determination  for  the  payments  made 
under  each  program.  Before  there  may 
be  an  exclusion,  the  Secretary  of  the 
Treasury  must  determine  that  the 
payments  made  to  a  person  under  these 
conservation  programs  do  not 
substantially  increase  the  annual 
income  derived  from  the  property 
benefited  by  the  payments. 

The  Maryland  Agricultural  Cost-Share 
Program  is  authorized  by  Maryland 
Annotated  Code,  Agriculture  Article, 
Section  8-701  to  8-705.  It  is  funded 
through  an  amendment  to  the  Maryland 
Water  Quality  Loan  Act  of  1974 
(Chapter  306  of  1982)  where  in  $5,000,000 
was  made  available  to  assist  fanners  in 
the  installation  of  various  conservation 
practices  for  the  purposes  of  conserving 
soil  and  water  resources  and  for 
protecting  or  restoring  the  environment 
for  the  public  beneHt 

Procedural  Matter* 

The  Department  of  Agriculture  has 
classified  this  determination  as  "not 
major"  in  accordance  with  Executive 
Order  12291  and  Secretary's 


Memorandum  No.  1512-1.  The  Secretary 
has  determined  that  these  program 
provisions  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  will  not  cause  a  major  increase  in 
cost  to  consumers,  individuals, 
industries,  government  agencies,  or 
geographic  regions;  and  will  not  cause 
signiHcant  adverse  effects  of 
competition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

A  Maryland  Agricultural  Cost-Share 
Program  "Primary  Purpose 
Determination  for  Federal  Tax 
Purposes."  Record  of  Decision,  has  been 
prepared  and  is  available  upon  request 
from  the  Director,  Land  Treatment 
Program  Division,  Soil  Conservation 
Service.  P.O.  Box  2890,  Washington,  D.C. 
20013.  or  the  Maryland  Department  of 
Agriculture,  50  Harry  S.  Truman 
Parkway,  Annapolis,  Maryland  21401. 

Determinadon 

As  required  by  Section  126(b)  of  the 
Internal  Revenue  Code  of  1954.  as 
amended.  I  have  examined  the 
authorizing  legislation,  regulations,  and 
operating  procedures  of  the  Maryland 
Agricultural  Cost-Share  Program.  In 
accordance  with  the  criteria  set  out  in  7 
CFR  Part  14. 1  have  determined  that  all 
cost-share  payments  made  under  this 
program  are  for  soil  conservation,  or 
protecting  or  restoring  the  environment 
Subject  to  further  determination  by  the 
Secretary  of  the  Treasury,  this 
determination  permits  payment 
recipients  to  exclude  from  gross  income, 
for  federal  income  tax  purposes,  all  or 
part  of  such  payments  made  tmder  the 
Maryland  Agricultural  Cost-Share 
Program  after  July  1, 1983. 

Signed  at  Washington,  D.C  on  December 
5,1984. 
John  R.  Block. 

Secretary. 

[FK  Doc.  32141  FIM  12-7-S4:  •:4S  unj 
nUMQ  CODE  S4tO-01-M 


Senior  Executive  Service  Bonuses 

agency:  Department  of  Agriculture. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture  will 
be  paying  Senior  Executive  Service 
bonuses  no  earlier  than  December  20, 
1984  and  no  later  than  December  31, 
1984. 

FOR  FliRTMER  INFORMATION  CONTACT: 

Fran  Lopes,  Chief,  Employment  and 
Executive  Resources  Staff,  Office  of 
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Personnel,  Department  of  Agriculture, 
14th  Street  and  Independence  Avenue, 
SW..  Washington.  D.C.  20250.  (202-447- 
6905). 

lohn  R.  Block, 

Secretary  of  Agriculture. 
December  5. 1984. 

|FR  Doc  S4-3Z140  Filed  1Z-7-M:  S:4S  un) 
MUJNO  COOe  S410-01-M 


Agricultural  Stabilization  and 
Conservation  Service 

Feed  Grain  Donations  for  the 
Blackfeet  Indian  Reservation  in 
Montana 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949.  as  amended  [7  U.S.C.  1427)  and 
Executive  Order  11336. 1  have 
determined  that 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Blackfeet 
Indian  Reservation  in  Montana  has  been 
materially  increased  and  become  acute 
because  of  severe  weather  conditions 
and  prolonged  drought  substantially 
reducing  range  forage  and  hay 
production,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designed  for  Indian  use  and  is  utilized 
by  members  of  the  Blackfeet  Indian 
Reservation  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  feed  for  such  needy  members 
of  the  reservation  will  not  displace  or 
interfere  with  normal  marketing  or 
agricultural  commodities. 

3.  Based  on  the  above  determinations. 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
Commodity  Credit  Corporation  to 
hvestock  owners  who  are  detennined  by 
the  Bureau  of  Indian  Affairs. 
Department  of  the  Interior,  to  be  needy 
members  of  the  tribe  utilizing  such 
lands.  These  donations  by  the 
Commodity  Credit  Corporation  may 
commence  upon  signature  of  this  notice 
and  shall  be  made  available  through 
May  31, 1985,  or  to  such  other  time  as 
may  be  stated  in  a  notice  issued  by  the 
Department  of  Agriculture. 

Signed  at  Washington,  D.C  on  December  3. 
1964. 

Everett  Rank. 

Administrator  Agricultural  Stabilization  and 
Conservation  Service. 

|FR  Doc  84-32080  Filed  1Z-7-M:  B:4S  ami 
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Feed  Grain  Donations  for  the  Fort 
Belknap  Indian  Reservation  In 
Montana 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949.  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Fort  Belknap 
Indian  Reservation  in  Montana  has  been 
materially  increased  and  become  acute 
because  of  severe  weather  conditions 
and  prolonged  drought  substantially 
reducing  range  forage  and  hay 
production,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Fort  Belknap  Indian 
Reservation  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  feed  for  such  needy  members 
of  the  reservation  will  not  displace  or 
interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
Commodity  Credit  Corporation  to 
livestock  owners  who  are  determined  by 
the  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  to  be  needy 
members  of  the  tribe  utilizing  such 
lands.  These  donations  by  the 
Commodity  Credit  Corporation  may 
commence  upon  signature  of  this  notice 
and  shall  be  made  available  through 
May  31. 1985,  or  to  such  other  time  as 
may  be  stated  in  a  notice  issued  by  the 
Department  of  Agriculture. 

Signed  at  Washington,  D.C.  on  December 
3,1984. 
Everett  Rank, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Sen-ice. 

|FR  Doc.  84-32079  Filed  li-7-84.  8:«5  am] 
MLUNO  COOC  341(MIS-M 


Feed  Grain  Donations  for  the  Fort 
Peck  Indian  Reservation  In  Montana 

Pursuant  to  the  authority  set  fort  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Fort  Peck 
Indian  Reservation  in  Montana  has  been 
materially  increased  and  become  acute 
because  of  severe  weather  conditions 
and  prolonged  drought  substantially 


reducing  range  forage  and  hay 
production,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Fort  Peck  Indian 
Reservation  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  feed  for  such  needy  members 
of  the  reservation  will  not  displace  or 
interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
Commodity  Credit  Corporation  to 
livestock  owners  who  are  determined  by 
the  Bureau  of  Indian  Affairs. 
Department  of  the  Interior,  to  be  needy 
members  of  the  tribe  utilizing  such 
lands.  These  donations  by  the 
Commodity  Credit  Corporation  may 
commence  upon  signature  of  this  notice 
and  shall  be  made  available  through 
May  31, 1985.  or  to  such  other  time  as 
may  be  stated  in  a  notice  issued  by  the 
Department  of  Agriculture. 

Signed  at  Washington.  D.C.  on  December 
3.1984. 
Everett  Rank, 

Administrator  Agricultural  Stabilization  and 
Conservation  Service. 

(FR  Doc  M-32an  Filed  12-7-M;  a4S  ami 
BttJJNQCOOC  9410-0»-M 


Feed  Grain  Donation  for  the  Rocky 
Boys  Indian  Reservation  in  Montana 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336. 1  have 
determined  that: 

1.  The  chronic  econopjc  distress  of 
the  needy  members  oflhe  Rocky  Boys 
Indian  Reservation  in  Montana  has  been 
materially  increased  and  become  acute 
because  of  severe  weather  conditions 
and  prolonged  drought  substantially 
reducing  range  forage  and  hay 
production,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Rocky  Boys  Indian 
Reservation  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  for  such  needy  members  of  the 
reservation  will  not  displace  or  interfere 
with  normal  marketing  of  agricultural 
commodities. 


4a080 
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3.  Based  on  the  above  determinations. 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
Commodity  Credit  Corporation  to 
hvestock  owners  who  are  determined  by 
the  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  to  be  needy 
members  of  the  tribe  utilizing  such 
lands.  These  donations  by  the 
Commodity  Credit  Corporation  may 
commence  upon  signature  of  this  notice 
and  shall  be  made  available  through 
May  31, 1985,  or  to  such  other  time  as 
may  be  stated  in  a  notice  issued  by  the 
Department  of  Agricultiu^. 

Signed  at  Washington.  D.C.  on  December 
3,1964. 

Evaratt  Rank. 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

IFR  Dae  M-32U8Z  Filed  ia-7-at  8:45  «n| 
MLUNQ  COOC  S4tO-<»-« 


Federal  Grain  Inspection  Service 

Designation  Renewal  of  Agricultural 
Seed  l.al>oratories.  Inc.  (AZ),  Decatur 
Grain  Inspection,  Inc.  (IL),  and  South 
Carolina  Department  of  Agriculture 
(SC) 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 
ACnON:  Notice. 


SUMMARY:  This  notice  announces  the 
designation  renewal  of  Agricultural 
Seed  Laboratories,  Inc.  (Agri  Seed), 
Decatur  Grain  Inspection,  Inc.  (Decatur), 
and  South  Carolina  Department  of 
Agriculture  (South  Carolina),  as  official 
agencies  responsible  for  providing 
official  services  under  the  U.S.  Grain 
Standards  Act  as  amended  (Act). 
EFFECTIVE  DATE:  January  1, 1985. 
ADDRESS:  James  R.  Conrad,  Chief, 
Regulatory  Branch.  Compliance 
Division,  Federal  Grain  Inspection 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW.,  Room 
1647  South  Building,  Washington,  DC 
20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Department  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Department  Regulations  do  not  apply  to 
this  action. 

The  July  2, 1984.  issue  of  the  Federal 
Register  (49  FR  27190)  contained  a 


notice  from  the  Federal  Grain  Inspection 
Service  (FGIS)  announcing  that  AJgri 
Seed's,  Decatur's,  and  South  Carolina's 
designations  terminate  on  December  31, 
1984,  and  requesting  applications  for 
designation  as  the  agency  to  provide 
official  services  within  each  specified 
geographic  area.  Applications  were  to 
be  postmarked  by  August  1, 1984. 

Agri  Seed  and  South  Carolina  were 
the  only  applicants  for  each  respective 
designation.  Decatur  applied  and  Ronald 
D.  and  Ruth  E.  Eddings,  proposing  to  do 
business  as  Eddings  Grain  Inspection 
Service,  also  applied  for  the  Deoatur 
designation;  however,  the  Eddings 
withdrew  their  application. 

FGIS  announced  the  names  of  these 
applicants  and  requested  comments  on 
same  in  the  September  4, 1984,  issue  of 
the  Federal  Register  (49  FR  34880). 
Comments  were  to  be  postmarked  by 
October  19, 1984. 

No  comments  were  received  regarding 
Agri  Seed's,  Decatur's,  and  South 
Carolina's  designation  renewal. 

FGIS  has  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act  (7 
U.S.C.  71  et  seq.),  and  in  accordance 
with  section  7(n(l)(B),  has  determined 
that  Agri  Seed,  Decatur,  and  South 
Carolina  are  able  to  provide  official 
services  in  the  respective  geographic 
areas  for  which  their  designations  are 
being  renewed.  Each  assigned  area  is 
the  entire  geographic  area,  as  previously 
described  in  the  July  2  Federal  Register 
issue. 

Effective  January  1, 1985,  and 
terminating  December  31, 1987,  Agri 
Seed,  Decatur,  and  South  Carolina  are 
responsible  to  provide  official 
inspection  services  in  their  respective 
specified  geographic  areas. 

A  specified  service  point,  for  the 
purpose  of  this  notice,  is  a  city,  town,  or 
other  location  specified  by  an  agency  for 
the  performance  of  official  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
of  its  inspectors  or  weighers  is  located. 
In  addition  to  the  specified  service 
points  within  the  assigned  geographic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
weigher  to  all  locations  within  its 
geographic  area.      * 

Interested  persons  may  contact  the 
Regulatory  Branch,  specified  in  the 
address  section  of  this  notice,  to  obtain 
a  list  of  an  agency's  specified  service 
points.  Interested  persons  also  may 
obtain  a  list  of  the  specified  service 
points  by  contacting  the  agency  at  the 
following  address: 


Agricultural  Seed  Laboratories.  In&,  212 

S.  25th  Avenue,  P.O.  Box  6363. 

Phoenix.  AZ  85005 
Decatur  Grain  Inspection,  Inc..  3434  East 

Wabash  Avenue,  Decatur,  IL  62521 
South  Carolina  Department  of 

Agriculture,  P.O.  Box  11280,  Columbia, 

SC  29211 
(Sec.  8,  Pub.  L  94-582,  90  Slat.  2873  (7  U.S.C. 
79)) 

Dated  December  4, 1984. 
).T.  Abshier, 

Director,  Compliance  Division. 

|FR  Doc  M-3207B  nM  lX-7-a4:  •^M  ami 
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CIVIL  AERONAUTICS  BOARD 

Agency  Information  Collection 
Activities  Under  OIMB  Review 

agency:  Civil  Aeronautics  Board. 

action:  Notice  of  proposed  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  35). 

SUMMARY:  The  Civil  Aeronautics  Board 
is  requesting  the  Office  of  Management 
and  Budget's  approval  to  extend  the 
collection  of  information  in  §§  207.8, 
207.10,  207.16,  207.17,  207.24,  207.25, 
207.31,  207.45,  and  207.48,  207.47  of  Part 
207.  OMB  approval  is  required  under  the 
Paperwork  Reduction  Act  of  1980. 

DATED:  December  3, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  T.  Szrom,  Chief,  Special 
Authorities  Division,  Bureau  of 
Domestic  Aviation,  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue,  NW., 
Washington,  D.C.  20428  (202)  673-5088. 

SUPPtEMENTARY  INFORMATION:  Agency 
Clearance  Officer  from  Whom  a  copy  of 
the  Information  Collection  and 
Supporting  Documents  is  available: 
Robin  A.  Caldwell  (202)  673-5922.  How 
often  the  Collection  of  Information  Must 
Be  Filed:  On  occasion  Who  is  Asked  or 
Required  to  File:  Air  carriers,  travel 
agents,  and  charterers.  Estimate  of 
Number  of  Annual  Responses:  8,189. 
Estimate  of  Number  of  Annual  Hours 
Needed  to  Complete  the  Collection  of 
Information:  4,905. 
Pliyllia  T.  Kaylor. 
Secretary. 

|FR  Uoc  IM-32137  PtM  ia-7-ai:  tM  am) 
BNXINO  COOC  e320-01-M 


Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Civil  Aeronautics.  Board. 


BtLUNQ  COOC  3410-OS-M 


aiiu  yi\jt\jiiQ^\^  UAWU01 


Federal  Register  /  Vol.  49.  No.  238  /  Monday.  December  10,  1984  /  Notices 


480B1 


ACTION:  Notice  of  proposed  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  35). 

summary:  The  Civil  Aeronautics  Board 
is  requesting  the  Office  of  Management 
and  Budget's  approval  to  extend  the 
collection  of  information  in  SS  208.3a, 
208.5,  208.40,  208.202a,  208.202b,  208.204, 
208.215,  208.216.  and  208.217.7  Part  208. 
OMB  approval  is  required  under  the 
Paperwork  Reduction  Act  of  1980. 

DATED:  December  3. 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  T.  Szrom,  Chief,  Special 
Authorities  Division,  Bureau  of 
Domestic  Aviation,  Civil  Aeronautics 
Board,  1825  Connecticut  Avenue,  NW., 
Washington,  D.C.  20428  (202)  673-5088. 

SUPPtEMENTARY  INFORMATION:  Agency 
Clearance  Officer  from  Whom  a  copy  of 
the  Information  Collection  and 
Supporting  Documents  is  available: 
Robin  A.  Caldwell  (202)  673-5922.  How 
often  the  Collection  of  Information  Must 
Be  Filed:  On  occasion  Who  is  Asked  or 


Required  to  File:  Air  carriers,  travel 
agents,  and  charterers.  Estimate  of 
Number  of  Annual  Responses:  5,132. 
Estimate  of  Number  of  Annual  Hours 
Needed  to  Complete  the  Collection  of 
Information:  3,077. 

Pliyllis  T.  Kaylor. 

Secretary. 

|FR  Doc  M-3213e  Filed  12-7-M:  a-4S  am| 
niXMO  COOC  U20-01-M 

Agency  Information  Collection 
Requirements  Under  OMB  Review 

agency:  Civil  Aeronautics  Board. 
action:  Notice  of  proposed  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  3S). 

summary:  The  Civil  Aeronautics  Board 
is  requesting  the  Office  of  Management 
and  Budget's  approval  of  extension  of 
the  submission  of  information  by  air 
carriers  receiving  subsidy  pursuant  to 
the  reporting  requirements  contained  in 
§§  382.21,  382.22  and  382.23  of  Part  382 
of  the  Board's  Special  Regulations. 


dated:  December  3. 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Jack  Calloway,  Data  Requirements 
Section,  Information  Management 
Division,  Office  of  Comptroller,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428. 

SUPPlfMENTARY  INFORMATION:  Agency 
Clearance  Officer  from  Whom  a  Copy  of 
the  Collection  of  Information  and 
Supporting  Documents  is  Available: 
Robin  A.  Caldwell  (202)  6734-5922  How 
Often  the  Collection  of  Information  Must 
be  Filed:  Occasionally  Who  is  Asked  or 
Required  to  Report:  U.S.  Air  Carriers 
receiving  subsidy  Estimate  of  Number  of 
Annual  Responses:  76.  Estimate  of 
Number  of  Annual  Hours  Needed  to 
Complete  the  Collection  of  Information: 
106. 

Phyllis  T.  iCaylor. 

Secretary. 

|FR  Doc  84-32135  Filed  12-7-a4;  a:46  ain| 
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Applications  for  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  Filed  under  Subp«t  0 
of  the  Board's  Procedural  Regulations  (See  14  CFR  302.1701  eL  seq.);  Week  Ended  November  30, 1984 

Subpart  Q  Applications 

The  due  date  for  answers,  comforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  appUcattoo. 
Following  the  answer  period  the  Board  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of 
the  adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  proceedings. 

OsKripdon 


Nov.  27.  1964 . 


Nov.  30.  1964 . 


Do. 


NMonal  Airtmes.  inc.  c/o  Richard  J  Kendall.  Burger  A  Ker>daN.  1726  M  Street  NW .  Washington.  DC  20036. 

Application  ol  National  Airlmes,  Inc   pursuant  to  Section  401  of  the  Act  and  Subpwt  0  ol  the  Board's  Procedural  Regulationa  appiai  tar  i 

amer>dmen(  ot  a  certificale  of  public  cortvenience  and  necessity  to  engage  in  scheduled  toraign  air  Iranaportalion  ol  persons,  property  and  mal  I 

United  Stales  and  Korea  and  the  Uniiad  States  and  Taiwan. 
Contermmg  Applications.  Motions  to  Modity  Scope  and  Answers  may  be  Med  by  December  26.  1964. 
Flight  International  Axlmes,  Inc  .  c/o  James  M  Burger.  Burger  6  Kenda«.  1726  M  Street.  NW.,  Washington.  DC  20036. 
Application  01  Flight  kitamational  Airtmes.  Inc.  pursuant  to  Section  401  of  tlie  Act  wtd  Subpert  O  o)  the  Boartfs  Prtioadural  Regulations  i 

•uthonty  to  engage  m  scheduled  interstate  arv)  overseas  ar  transportation  ol  persons,  properly,  and  mait  Oetwsan  any  poM  In  any  state  el  I 

States  or  the  Dwtnct  of  Columbia,  or  any  temlory  or  possession  of  ttie  United  States  and  any  poim  In  any  Stale  of  the  United  Stales  or  tie  DMMI  0 

Columbia,  or  any  territory  or  possession  of  the  United  States 
Conformir^g  Appitcabons.  Uobons  to  Modify  Scope  and  Answers  may  be  Wed  by  December  26,  1964 
Laa  Vegas  Express.  Inc  .  c/o  MarV  Pestronk.  Bessel  &  Pestronk.  182S  K  Street.  NW  .  Suite  720.  WAshmgton.  DC  20006. 
Application  of  Las  Vegas  Express.  Inc   pursuant  to  Section  401  of  the  Act  and  Subpart  O  of  the  BoanJ's  Procediral  Hagulationa  rsqusaH  MMRW  tf  • 

certificate  of  putilic  convenience  and  necessity  whtch  would  auttrarize  it  to  engage  m  sct>eduled  sr  trsnsponation  of  passengers,  prxiperty.  and  i 

any  poira  m  ttte  UrMed  Statea  and  any  other  potnl  in  the  United  Statea.  Also  requests  a  determination  of  fitness  ur«der  Part  204  of  the  Board's  I 
Conforming  Applications.  Motions  to  Modify  Scope  and  Answers  may  be  Med  by  Deceniber  26.  1964. 


PhylUs  T.  Kaylor. 

Secretary. 

|Fr  Doc  at-JZiaa  Filed  12-7-64;  6:45  am| 
BHJJNO  CODE  6$S»«1-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agency  Form  Submitted  for  OMB 
Review 

summary:  The  U.S.  Commission  on  Civil 
Rights  has  submitted  to  OMB  for  review 
the  following  proposal  for  the  collection 
uf  information  under  the  provisions  of 


the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  entry  contains  the 
following  information:  (1)  Type  of 
Submission:  (2)  Title  of  information 
Collection;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 


of  the  information  proposal  may  bo 
obtained. 

New 

Nationwide  Directory  of  Fair  Houaing 
Agencies 

The  questionnaire  submitted  for 
review  will  obtain  information  to  be 
used  in  preparing  a  directory  of  private 
fair  housing  agencies.  The  directory 
be  used  to  inform  the  public  of  the 
nature,  variety  and  extent  of  fair 
housing  assistance  available  from 
agencies. 


48082 Federal  Regtoter  /  Vol.  49.  No.  238  /  Monday.  December  10.  1984  /  Notices 


Respondents 

Private  Fair  Housing  Agency  Staff 
RESPONSES:  300 
•  BURDEN  HOURS:  75 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Joseph  Lackey,  Office 
of  Management  and  Budget,  Desk 
Officer,  Room  3208.  New  Executive 
Office  Building,  Washington.  D.C.  20503, 
and  Ms.  Helen  Loukas,  U.S.  Commission 
on  Civil  Rights,  Clearance  Officer,  Room 
505, 1121  Vermont  Avenue,  NW, 
Washington,  D.C.  20425.  telephone  (202) 
37&-8345. 

SUPPLEMCNTARY  INFORMATION:  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Ms.  Caroline 
Da\is  Cleiter,  Assistant  Staff  Director 
for  Research,  Room  400, 1121  Vermont 
Avenue,  NW,  Washington,  D.C.  20425, 
telephone  376-8388. 
Lawrenca  B.  Click, 

Federal  Register  Liaison  Officer,  Commission 
on  Civil  Rights. 

December  4. 1984. 

|fK  Doc  84-an61  Filed  12-7-84;  &45  *m\ 

■ajjMQ  coog  «ns  »i  m 

Wyoming  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
proviaions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Wyoming  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  will  end  at 
12:00  noon,  on  January  19, 1984,  at  the 
Knight  Hall,  Room  314,  University  of 
Wyoming.  Laramie,  Wyoming  82071. 
The  purpose  of  the  meeting  will  be 
fourfold:  To  review  selected  projects 
being  conducted  by  the  Commission  on 
Civil  Rights  on  a  national  basis;  discuss 
the  possible  implications  of  these 
projects  for  future  activities  of  the 
Wyoming  Advisory  Committee;  update 
the  status  of  the  proposed  research  on 
Title  IX:  and  review  a  memorandum  on 
the  Montana  jail  project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Rocky  Mountain  Regional  OfHce  at  (303) 
844-2211. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regidations  of  the  Commission. 

Dated  at  Washington,  D.C  December  5. 
1964. 

}ofaa  L  Binklsy, 

Advisory  Committee  Management  Officer. 

IFK  Ooc  84-32a*7  PIM  1Z-7-M:  MS  ami 
MLUMQ  COOK  tTM  t1  II 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

DIspostion  of  Applications  for  Duty- 
Free  Entry  of  Reflex  Klystrons 

Processing  of  the  following 
applications  has  been  discontinued 
pursuant  to  Customs  Service  ruling  that 
reflex  klystrons  are  components 
ineligible  for  duty-free  entry  under 
851.60  TSUS. 
Docket  Number  84-158.  Applicant: 

National  Radio  Astronomy 

Observatory,  Charlottesville,  VA 

22901. 
Docket  Numbers:  84-195  and  84-196. 

Applicant:  National  Radio  Astronomy 

Observatory,  Tucson,  AZ  85745-1489. 
Docket  Number  84-270.  Applicant:  State 

University  of  New  York,  Stony  Brook, 

NY  11794. 
Docket  Number.  84-300.  Applicant:  The 

University  of  Texas  at  Austin,  Austin, 

TX  78758. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials.) 
Frank  W.  Creel. 

Acting  Director,  Statutory  Import  Programs 

Staff. 

(FR  Doc.  S4-31710  Filed  12-7-84.  &4S  am] 
BIUJNC  COOe  3910-OS-ll 


rA-:42«-0181 

Cart>on  Steel  Plate  From  ttie  FRG; 
Termination  of  Antidumping  Duty 
Investigation 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  On  November  16. 1984. 
counsel  for  Gilmore  Steel  Corporation 
withdrew  their  antidumping  petition, 
filed  on  September  29, 1983,  on  carbon 
steel  plate  from  the  FRG.  Based  on  the 
withdrawal,  we  are  terminating  the 
antidumping  investigation. 

EFFECTIVE  DATE:  November  18  1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Tambakis,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
D.C.  20230;  telephone:  (202)  377-0186. 

SUPPLEMENTARY  INFORMATION: 

Case  History 

On  September  29, 1983.  we  received  a 
petition  filed  by  Gilmore  Steel 


Corporation,  Portland,  Oregon,  on  behalf 
of  both  the  national  and  West  Coast 
carbon  steel  plant  products  industries. 
In  compliance  with  the  filing 
requirements  of  S  353.36  of  our 
regulations  (19  CFR  353.36],  the  petition 
alleges  that  imports  of  carbon  steel  plate 
from  the  FRG  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Act  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry. 
After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  investigation.  We  initiated 
the  investigation  on  October  25, 1983  (48 
FR  49322).  and  notified  the  ITC  of  our 
action. 

On  November  7, 1983,  the  ITC  found 
that  there  is  a  reasonable  indication  that 
imports  of  carbon  steel  plate  from  the 
FRG  are  materially  injuring  a  U.S. 
industry  (U.S.  ITC  Pub.  No.  1451 
(November  1983)),  making  no 
determination  as  to  the  alleged  regional 
injury.  Subsequently,  we  publilshed  a 
rescission  of  our  notice  of  initiation  of 
investigation  and  dismissal  of  petition 
(49  FR  3503,  January  27, 1984)  on 
grounds  that  Gilmore  had  not  properly 
filed  on  behalf  of  a  national  industry. 
Gilmore  contested  this  action  by  filing 
suit  in  the  Court  of  International  Trade. 
The  court  upheld  our  rescission  and 
dismissal  insofar  as  the  petition 
purported  to  be  on  behalf  of  a  national 
industry,  bat  reversed  our  action  insofar 
as  the  petition  was  on  behalf  of  an 
alleged  regional  industry  and  remanded 
this  matter  to  us  for  further  proceedings 
[Gilmore  Steel  Corporation  v.  United 
States,]  Court  No.  84-2-00228,  slip  op. 
84-45,  April  23, 1984).  Accordingly,  we 
re-initiated  an  antidumping  investigation 
of  carbon  steel  plate  from  the  FRG  on 
May  22, 1984  (49  FR  21556),  and  notified 
the  ITC  of  our  action.  On  June  27, 1984, 
the  nC  found  that  there  is  a  reasonable 
indication  that  imports  of  carbon  steel 
plate  from  the  FRG  are  materially 
injuring  a  regional  industry,  consisting 
of  producers  of  carbon  steel  plate 
located  in  California,  Oregon  and 
Washington  (U.S.  ITC  Pub.  1550  (July, 
1984)). 

We  presented  questionnaires 
concerning  the  allegations  to  counsel  for 
Thyssen  and  A.G.  der  Dillinger 
Huttenwerke  (Dillinger),  on  May  22  and 
May  28, 1984,  respectively.  On  June  18 
1984  we  received  a  request  from  counsel 
for  Thyssen  not  to  respond  to  the 
Department's  antidumping  duty 
questionnaire  on  grounds  that  Thyssen 
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accounted  for  an  insignificant 
percentage  of  the  carbon  steel  plate 
sales  data  provided  by  the  three 
principal  FRG  carbon  steel  plate 
producers.  We  decided  to  investigate 
only  Dillinger,  since  it  produced 
approximately  88  percent  of  the  exports 
to  the  United  States.  Accordingly,  die 
estimated  weighted-average  margin  for 
Dillinger  applies  equally  to  Thyssen  and 
all  other  manufacturers,  producers  and 
exporters  of  carbon  steel  plate  from  the 
FRG. 

In  accordance  with  our  normal 
practice,  we  requested  a  response  from 
Dillinger  within  30  days.  On  June  15. 
1984,  we  received  a  letter  from  counsel 
for  Dillinger  requesting  additional  time 
to  respond  because  of  the  complexities 
involved  in  responding  to  the  cost  of 
production  section  of  the  questionnaire. 
An  extension  was  granted  to  July  10. 
1984.  Due  to  the  large  mimber  of  sales 
transactions,  we  instructed  Dillinger  to 
report  its  home  market  sales 
transactions  both  in  hard  copy  (i.e. 
printed  form)  and  on  computer  tape  in 
the  format  outlined  in  our  questionnaire. 
We  received  Dillinger's  response  to  our 
questionnaire  on  July  9, 1984.  However, 
there  were  deficiencies  in  the  submitted 
computer  tape  and  subject  matter  in  the 
narrative  submission  for  which  we 
requested  clarification  and  additional 
information.  Additional  information  and 
a  revised  computer  tape  were  supplied 
by  respondent  at  our  request  between 
August  6  and  August  22. 1984. 
Difficulties  with  the  original  computer 
tape  and  the  narrative  portion  of  the 
response  were  resolved. 

On  October  9, 1984,  we  published  a 
preliminary  determination  of  sales  at 
less  than  fair  vahie  with  respect  to  this 
merchandise  (49  FR  39591).  This  notice 
stated  that  if  this  investigation 
proceeded  normally  we  would  make  our 
final  determination  on  December  14. 
1984. 

On  October  26, 1984,  counsel  for 
respondent  A.G.,  der  Dillinger 
Huttenwerke  request  that  we  extend  the 
period  for  the  final  determination  until 
135  days  after  the  date  on  which  we 
published  the  preliminary 
determination. 

On  November  19, 1984,  we  postponed 
the  date  of  our  final  determination  until 
not  later  than  February  21, 1985  (49  FR 
227). 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  hot  rolled  steel  plate 
currently  provided  for  under  item 
numbers  609.6620  and  607.6625  of  the 


Tariff  Schedules  of  the  United  States 
Annotated. 

Withdrawal  of  Petition 

On  November  16. 1984,  counsel  for  the 
petitioner  notified  us  that  they  were 
withdrawing  their  petition,  and 
requested  that  the  investigation  be 
terminated.  Under  section  734(a]  of  the 
Act,  upon  withdrawal  of  a  petition,  the 
administering  authority  may  terminate 
an  investigation  after  giving  notice  to  all 
parties  to  the  investigation.  We  have 
notified  all  parties  to  the  investigadon  of 
petitioner's  withdrawal  and  our 
intention  to  terminate,  and  we  have 
consulted  with  the  International  Trade 
Commission.  We  have  determined  that 
termination  of  this  case  is  in  the  public 
interest. 

For  these  reasons,  we  are  terminating 
our  investigation  of  carbon  steel  plate 
from  the  FRG. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 
Noveml>er  3a  1984. 

(FT)  Doc.  14-32077  Hlad  12-7-64: 8:4S  Oil 
NLUNG  COOE  aS10-O»4l 

National  Oceanic  and  Atmospheric 
Administration 

Mid-Atlantic  Hshery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

ACTION:  Notice. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council's  Scientific  and 
Statistical  Committee  will  meet  on 
December  19, 1984  at  the  Best  Western, 
Airport  Inn,  Philadelphia  International 
Airport,  Philadelphia,  PA,  to  discuss  the 
Atlantic  mackerel,  squid  and  butterfish 
stock  assessments,  as  well  as  other 
fishery-related  matters.  The  meeting 
may  be  lengthened  or  shortened 
depending  upon  progress  on  the  agenda. 
For  further  information,  contact  John  C. 
Bryson,  Excutive  Director,  Mid- Atlantic 
Fishery  Management  Council,  Room 
2115 — Federal  Building.  300  South  New 
Street  Dover.  DE 19901;  telephone:  (302) 
674-2331. 

Dated:  December  4, 1964. 

Roland  Finch, 

Director.  Office  of  Fisheries  Management. 
National  Marine  Fisheries  Service. 

|FR  Dor.  M-42(«7  Piled  12-7-S4:  tAS  >m| 
•HXINO  COOC  l810-2a-M 


Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

ACTION:  Notice. 

summary:  The  Western  Pacific  Fishery 
Management  Council  will  convene  a 
public  meeting  with  a  closed  session  at 
the  Kauai  Surf  Hotel,  3500  Rice  Steet. 
Kalapaki,  HI. 

Open  Session:  December  6-7, 1984,  9 
a.m.  to  2  p.mj  Election  of  officers; 
revision  of  the  Statement  of 
Organization.  Practices  and  Procedures; 
appointments  to  the  Scientific  and 
Statistical  Committee  and  Advisory 
Panel;  shrimp,  bottomfish  and  pelagics 
management;  status  of  domestic 
interests  in  harvesting  precious  corals: 
redefining  lobster  tail  width 
measurements,  removing  15  percent  size 
tolerance  of  lobster  tails,  and  status  of 
NMFS  escape  gap-experiments;  report  of 
the  Inspector  General.  Department  of 
Commerce  on  operations  of  regional 
fishery  management  councils  as  well  as 
discuss  other  Council  business. 

Closed  Session:  December  6. 1984,  8 
a.m.  to  9  a.m.:  employment  matters. 

For  further  information,  contact  Kitty 
Simonds,  Executive  Director.  1164 
Bishop  Street.  Suite  1405.  Honolulu,  HI 
96813;  telephone:  (808)  523-1368 

Dated:  Decemlier  4, 1984. 
CaruMn  |.  BkMMfiii, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management. 

(FR  Doc.  S4-S20M  Filed  12-7-84.  845  ub| 
■tUJNG  COOC  3510-a-M 


National  Marine  Fisheries  Service; 
Issuartce  of  Permit;  Kolmardens 
DJurparfc 

On  September  29, 1984,  notice  was 
published  in  the  Federal  Register  (43  FR 
4995),  that  an  application  had  been  filed 
with  the  National  Marine  Fisheries 
Service  by  Kolmardens  Djurpark,  S-610- 
23  Kolmarden,  Sweden,  for  a  permit  to 
take  four  (4)  Atlantic  bottlenose 
dolphins  [Tursiops  truncatus]  for  the 
purpose  of  public  display. 

Notice  is  hereby  given  that  on 
November  30, 1984,  and  as  authorized 
by  the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Public  Display  Permit 
for  the  above  taking  to  Kolmardens 
Djurpark.  subject  to  certain  conditions 
set  forth  therein. 
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The  Permit  is  available  for  review  in 
the  following  onices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street,  NW..  Washington. 
D.C.;  aiid 

Regional  Director,  National  Marine 
Fisheries  Service.  Southeast  Region, 
9450  Koger  Boulevard.  Duval  Building. 
St  Petersburg,  Florida  33702. 

Dated:  November  3a  1984. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

|FR  Doc  M-3»2B  FUed  12-7-a4:  a^U  un| 


National  Marin*  Ftefwrtes  Swvic*; 
Issuance  of  Parmit  for  Marina 
Mammals;  Sea  World,  Inc. 

On  October  4. 1984,  notice  was 
published  in  the  Federal  Register  (49  FR 
39184)  that  an  apphcation  had  been  Hied 
with  the  National  Marine  Fisheries 
Service  by  Sea  World.  Incorporated.  San 
Diego.  California  93109,  for  a  Permit  to 
import  two  (2)  false  killer  whales 
[Pseudorca  crassidens)  for  the  purpose 
of  public  display. 

Notice  is  hereby  given  that  on 
November  30. 1984  and  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  {16  U.S.C.  1361- 
1407).  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
importation  to  Sea  World.  Incorporated, 
subject  to  certain  conditions  set  forth 
therein. 

This  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street.  NW.,  Washington, 
D.C:  and 

Regional  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
S.  Ferry  Street  Terminal  Island. 
California  90731. 

Date:  November  30. 1984. 
Ridiard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

|Fll  Doc.  •4-32127  Filed  12-17-M:  8:45  •mj 
I  OOK  M10-22-M 


National  Marine  Fisheries  Service; 
Modification  No.  8  to  Permit  No.  31; 
Robert  Eisner.  University  of  Alasita 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 


CFR  Part  216).  Scientiflc  Research 
Permit  No.  31  issued  to  Dr.  Robert 
Eisner.  Institute  of  Marine  Science. 
University  of  Alaska.  Fairbanks,  Alaska, 
on  July  3, 1974,  is  further  modifled  to 
extend  the  period  of  authorized  taking 
for  one  year. 

Accordingly.  Section  B-7  is  deleted 
and  replaced  by:  "7.  This  permit  is  valid 
with  respect  to  the  taking  authorized 
herein  until  December  31, 1985." 

This  modification  becomes  effective 
upoii  publication  in  the  Federal  Register. 

The  Permit  is  modified  and 
documentation  pertaining  to  the 
modification  are  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street.  NW.,  Washington. 
D.C:  and 

Regional  Director,  National  Marine 
Fisheries  Service.  Alaska  Region,  P.O. 
Box  1668.  Juneau.  Alaska  99802. 

Dated:  November  28. 1984. 
Richard  B.  Roe, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

|FR  Dfxu  84-32125  Filed  12-7-84:  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Restraint  Limit  for  Certain  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  In  Costa  Rica 

December  5, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1. 
1985.  For  further  information  contact 
Kyle  Poole.  Trade  Reference  Assistant 
(202)  377-4212. 

Background 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
February  7  and  8. 1984  between  the 
Governments  of  the  United  States  and 
Costa  Rica,  establishes  a  restraint  limit 
of  2,208,512  dozen  for  man-made  fiber 
brassieres  in  Category  649  produced  or 
manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month 
period  beginning  on  January  1, 1985.  The 
letter  to  the  Commissioner  of  Customs 
which  follows  this  notice  establishes 
this  limit 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 


published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924.  December  14. 

1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754).  and  November  9, 

1984  (49  FR  44782). 
Walter  C  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  5. 1984. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington. 
D.C. 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  ot  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done'  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22. 1981:  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  February  7  and  8. 1984  between 
the  Covemments  of  the  United  States  and 
Costa  Rica;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972.  as  amended,  you  are  directed  to 
prohibit  effective  on  January  1, 1985,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  man-made  fiber  textile  products  in 
Category  649,  produced  or  manufactured  in 
Costa  Rica  and  exported  on  and  after  January 
1, 1985  and  extending  through  December  31, 

1985  in  excess  of  2,208.512  dozen. 

In  carr>'ing  out  this  directive,  entries  of 
textile  products  in  Category  649,  produced  or 
manufactured  in  Costa  Rica,  which  have  been 
exported  to  the  United  States  on  and  after 
January  1, 1984  and  extending  through 
December  31, 1984,  shall,  tathe  extent  of  any 
unfilled  balance,  be  charged  against  the 
restraint  limit  established  for  such  goods 
during  that  twelve-month  period.  In  the  event 
the  restraint  hmit  established  for  that  period 
has  been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  limit  set  forth  in 
this  letter. 

The  level  set  forth  above  is  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 
February  7  and  8, 1984.  which  provide,  in 
part,  that:  (1)  The  specific  limit  may  be 
increased  for  carryover  and  carryforward 
and  (2)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924),  December 
14, 1984  (48  FR  55607).  December  30, 1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397),  June  28. 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754). 
and  Novermber  9. 1984  (49  FR  44782). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe    - 
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entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Tex  tile  Agreements. 

|FR  Doc  84-32105  Filed  12-7-84:  8:45  sri| 
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Adjusting  the  Import  Restraint  Limit 
for  Certain  Man-Made  Rber  Textiles 
Produced  or  Manufactured  in 
Singapore 

December  5, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTAJ,  imder  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  13, 
1984.  For  further  information  contact 
(ane  Corwin,  International  Trade 
Specialist  (202)  377-4212. 

Background 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  21, 1981,  as 
amended,  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Singapore,  carryforward  in  the  amount 
of  76,403  pounds  is  being  applied  to  the 
restraint  limit  established  for  man-made 
fiber  yam  in  Category  604  increasing  it 
to  1,277,026  pounds  for  goods  produced 
or  manufactured  in  Singapore  and 
exported  during  1984.  To  the  extent 
used,  this  carryforward  will  be  deducted 
from  the  restraint  limit  established  for 
Category  604  in  1985. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3,  1983  (48  FR  19924),  December  14, 

1983  (48  FR  55C07),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  and  November  9. 

1984  (FR  44782). 
Walter  C  I^enahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  S.  1964. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington, 
D.C. 


Dear  Mr.  Commissioner.  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  19, 1983  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements,  which 
directed  you  to  prohibit  entry  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  certain  cotton, 
wool  and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Singapore  and 
exported  during  1984. 

Effective  on  December  13. 1984.  the  ,, 

directive  of  December  19, 1963  is  hereby 
further  amended  to  include  an  adjusted 
restraint  limit  of  1,277,026  pounds  ■  for 
Category  604. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  84-32104  Filed  12-7-84;  8;4S  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Defense  Intelligence  Agency  Scientific 
Advisory  Meeting;  Closed  Meeting 

AOENCY:  Defense  Intelligence  Agency 
Scientific  Advisory  Committee,  DOD. 

action:  Notice  of  closed  meeting. 

SinMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92-463,  as  amended  by  Section  5  of  Pub. 
L.  94-409,  notice  is  hereby  given  that 
closed  meetings  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  have 
been  scheduled  as  follows: 

DATES:  8  January  1985,  7  March  1985  and 
11  April  1985  9:00  a.m.  to  5:00  p.m. 

ADDRESS:  The  DIAC  Boiling  AFB.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Harold  E.  Linton,  USAF, 
Executive  Secretary,  DIA  Scientific 
Advisory  Committee,  Washington,  D.C. 
20301  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meetings  are  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 


'  The  limit  has  not  l>eeii  adjuated  to  acsounl  for 
any  imports  exported  after  December  31. 1983. 


be  used  in  a  special  study  on  Advanced 
Air  Defense. 
Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
Deceml)er  5. 1984. 

|FR  Doc.  84-32071  FiM  12-7-84:  6:45  ami 
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DEPARTMENT  OF  ENERGY 

National  Petroleum  Council,  U^ 
Petroleum  Refining,  Coordinating 
Subcommittee  on  MS.  Petroleum 
Refining;  Meeting 

Notice  is  hereby  given  that  the 
Coordinating  Sub<x)mmittee  on  the  U.S. 
Petroleum  Refining  will  meet  in 
December  1984.  The  National  Petroleum 
Council  was  established  to  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  Coordinating 
Subcommittee  on  the  U.S.  Petroleum 
Refining  will  address  previous  Council 
refining  studies  and  evaluate  future 
refinery  operations  and  their  impact  on 
petroleum  markets.  Its  analysis  and 
findings  will  be  based  on  Information 
and  data  to  be  gathered  by  the  various 
task  groups. 

The  U.S.  Petroleum  Refining 
Coordinating  Subcommittee  will  hold  its 
second  meeting  on  Friday,  December  14, 
1984,  starting  at  9:00  a.m.,  In  the  Willon 
Room  of  the  Hyatt  Regency,  1200 
Louisiana  Street,  Houston  Texas. 

The  tentative  agenda  for  the  U.S. 
Petroleum  Refining  Coordinating 
Subcommittee  meeting  is  as  follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Discuss  study  assignments. 

3.  Review  task  group  assignments. 

4.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public  The 
Chairman  of  the  U.S.  Petroleum  Refining 
Coordinating  Subcommittee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgement. 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  U.S.  Petroleum  Refining 
Coordinating  Subcommittee  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Ms.  Carolyn  Klym,  Office  of  Oil 
Gas,  Shale  and  Coal  Liquids,  Fossil 
Energy,  301/353-2709,  prior  to  the 
meeting  and  reasonable  provision  will 
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be  made  for  their  appearance  on  the 
agenda. 

Sununary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room.  Room  lE-190,  DOE  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  D.C..  between  the 
hours  of  8.-00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal  holiday. 

Issued  at  Washington.  D.C..  on  Novenit>er 
26.1984. 

Williun  A.  Vaughan. 

Assistant  Secretary.  Fossil  Energy. 
(FR  Doc  a*-«Baa  FU«i  ll-r-a*:  sms  un| 


national  P«trol«um  Council,  Reftneiy 
Survoy  Tasit  Group;  Meeting 

Notice  is  hereby  given  that  the 
Refinery  Survey  Task  Group  will  meet 
in  December  1984.  The  National 
Petroleum  Council  was  established  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  Refinery  Survey  Task 
Croup  will  address  previous  Council 
refining  studies  and  evaluate  future 
refinery  operations  and  their  impact  on 
petroleum  markets.  Its  analysis  and 
findings  will  be  based  on  information 
and  data  to  be  gathered  by  the  various 
task  groups. 

The  Refinery  Survey  Task  Group  will 
hold  its  second  meeting  on  Thursday, 
December  13. 1984.  starting  at  9:00  a.m.. 
in  the  Conference  Room  of  the  Crown 
Central  Petroleum  Corporation.  Ill  Red 
BluH  Road.  Pasadena,  Texas. 

The  tentative  agenda  for  the  Refinery 
Survey  Task  Group  meeting  follows: 

1.  Opening  remarks  by  Chairman  and 
Government  Cochairman. 

2.  Review  development  of  draft 
Refinery  Survey. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public  The 
Chairman  of  the  Refinery  Survey  Task 
Group  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Refinery  Survey  Task  Group 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  should  inform  Ms.  Carolyn 
Klym.  Office  of  Oil  Gas,  Shale  and  Coal 
Liquids.  Fossil  Energy.  301/353/2709, 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  for  their 
appearance  on  the  agenda. 


Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room.  Room  lE-190.  DOE  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  D.C..  between  the 
hours  of  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  D.C.,  on  November 
28,1984. 
William  A.  V'aughan. 

Assistant  Secretary  Fossil  Energy. 

|FR  Doc  S«-33aM  FUad  ia-7-««:  S:4S  ■m| 
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Economic  Regulatory  Administration 

[ERA  Docket  No.  a4-13-NGl 

Natural  Gas  Imports;  St  Lawrence  Gas 
Company,  Inc.;  Application  To  Amend 
Current  Natural  Gas  Import 
Authorization  to  Increase  Daily 
Volumes 

agency:  Economic  Regulatory 
Administration.  Department  of  Energy  . 

ACTION:  Notice  of  Issuance  of  Opinion 
and  Order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  on 
December  3. 1984.  the  ERA 
Administrator  issued  an  Opinion  and 
Order  amending  an  existing  import 
authorization  held  by  St.  Lawrence  Gas 
Company,  Inc.  (St.  Lawrence).  The 
Order  authorizes  St.  Lawrence  to 
increase  its  maximum  daily  import 
volumes  of  natural  gas  from  43,000  Mcf 
to  50.000  Mcf  during  its  contract  year 
ending  October  31. 1985.  All  other 
provisions  of  the  current  authorization 
remain  unchanged.  The  approval 
authorizes  St.  Lawrence  to  increase  its 
daily  takes  of  interruptible,  best-efforts 
Canadian  natural  gas  from  Niagara  Gas 
Transmission  Limited  at  a  price  not  to 
exceed  $4.40  (U.S.)  per  MMBtu  in 
accordance  with  a  monthly  volume 
schedule  under  Canada's  Volume 
Related  Incentive  Price  Program. 

A  copy  of  the  Opinion  and  Order  is 
attached. 

pon  FuirrHER  information  contact: 

Edward  ].  Peters.  Jr..  Natural  Gas 
Division.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
Forrestal  Building,  Room  GA-033, 
1000  Independence  Avenue.  SW.. 
Washington,  D.C.  20585,  (202)  252- 
8162 

Diane  ].  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing,  Forrestal  Building,  Room  6E- 
042, 1000  Independence  Avenue,  SW.. 


Washington.  D.C.  20585.  (202)  252- 
6667 

Issued  in  Washington,  D.C.  on  December  3, 
1984. 
laiDM  W.  Woriunan, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

St.  Lawrence  Gas  Company,  Inc. 

[ERA  Docket  No.  84-l^NG] 

Order  Authorizing  an  Increase  in  the 
Daily  Volumes  of  Natural  Gas  Imported 
From  Canada 

DOE/ERA  Opinion  and  Order  No.  64 

December  3, 1984. 

I.  Background 

On  October  10. 1984,  St.  Lawrence 
Gas  Company,  Inc.  (St.  Lawrence)  filed 
an  application  to  amend  its  existing 
import  authorization  to  increase  its 
maximum  daily  volumes  of  natural  gas 
to  be  imported  froni  43.000  Mcf  to  50,000 
Mcf  during  its  contract  year  ending 
October  31, 1985.  St.  Lawrence  is  an 
intrastate  distribution  system  serving 
residential,  commercial,  and  industrial 
customers  in  St.  Lawrence  County,  New 
York,  near  the  Canadian  border.  The  gas 
will  be  imported  from  Niagara  Gas 
Transmission  Limited  (Niagara)  on  an 
interruptible,  best-efforts  basis  at  a  price 
of  $4.40  (U.S.)  per  MMBtu. 

Under  its  current  authorization 
granted  in  DOE/ERA  Opinion  and  Order 
No.  33, '  St.  Lawrence  may  import  up  to 
9.7  Bcf  of  natural  gas  on  an  annual  basis 
and  a  daily  maximum  of  43,000  Mcf  from 
an  a^iliate.  Niagara,  a  Canadian 
corporation  which  purchases  its  gas 
from  TransCanada  Pipelines  Limited 
(TransCanada). 

In  its  application,  St.  Lawrence 
furnished  a  copy  of  an  agreement  dated 
August  29, 1984,  in  which  TransCanada 
agreed  to  supply  Niagara  upto  10,000 
Mcf  per  day  of  additional  gas  on  an 
interruptible,  best-efforts  basis  for  the 
contract  year  ending  October  31. 1985. 
The  contract  provides  for  a  maximum 
volume  of  approximately  2(X),000  Mcf  of 
additional  gas.  and  is  designed 
specifically  to  accommodate  the 
additional  daily  volumes  requested  by 
St.  Lawrence.  No  other  provisions  of  the 
existing  import  authorizaion  are 
changed. 

St.  Lawrence  retains  its  ability  under 
its  existing  contract  to  take  any  daily 
volume  up  to  the  contract  maximum 
without  penalty  and  continues  to  have 
no  take-or-pay  or  minmum  annual  bill 


'OE/ERA  Opinion  and  Order  No.  33.  issued  fune 
22. 1M1.  in  ERA  Docket  No.  80-11-NC.  St.  Lawrence 
Cos  Company  Inc..  (1  ERA  70.532.  Federal  Energy 
Guidelines). 
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obligations.  Volumes  will  be  purchased 
from  Niagara  at  $4.40  (U.S.)  per  MMBtu 
unless  the  gas  qualifies  for  the  Volume 
Related  Incentive  Price  (VRIP)  at  $3.40 
(U.S.)  per  MMBtu. 

St.  Lawrence  asserts  that  the 
improved  marketability  of  its  gas  in 
relation  to  alternative  fuels,  primarily 
imported  fuel  oil.  has  demonstrated  a 
need  for  increased  daily  volumes  to  fully 
satisfy  all  its  customers'  anticipated 
demands  during  the  coming  year. 
Further,  the  applicant  states  that  under 
its  current  approved  method  of  monthly 
volume  allocation  for  the  Canadian 
VRIP  program,  the  requested  increased 
daily  volumes  can  be  expected  to 
increase  the  volumes  to  which  the  lower 
$3.40  per  MMBtu  price  can  be  applied, 
resulting  in  greater  savings  to  its 
customers.  The  applicant  asserts  that 
this  could  result  in  an  average  unit  cost 
of  gas  lower  than  $4.40  (U.S.)  per  MMBtu 
for  those  months  in  which  takes  exceed 
the  pertinent  base  quantity. 

In  support  of  its  application.  St. 
Lawrence  states  that  the  requested 
increase  in  the  authorized  daily 
maximum  would  enable  it  to  satisfy 
fully  the  demands  for  firm  service  and 
for  expanded  interruptible  loan  when 
supplies  are  available  during  the 
forthcoming  contract  year.  The  applicant 
asserts  that,  due  to  increased 
marketability  of  its  gas  in  its  service 
area,  it  estimates  that,  unless  the 
requested  increase  in  daily  volumes  is 
authorized,  it  will  be  required  to  curtail 
service  to  interruptible  customers  during 
possibly  15  to  20  days  of  the  1984-85 
winter  heating  season.  Without  the 
proposed  increase,  those  interruptible 
customers  are  likely  to  shift  to  imported 
fuel  oil  at  approximately  $5.13  per 
MMBtu  equivalent  (compared  to  about 
$4.32  per  MMBtu  for  gas)  during  the 
curtailment  period  and  possibly  beyond. 

n.  Interventions  and  Comments 

Notice  of  St.  Lawrence's  application 
was  issued  on  October  16. 1984,  and 
published  in  the  Federal  Register  on 
October  23. 1984,*  inviting  protests, 
motions  to  intervene,  or  notices  of 
intervention  and  written  comments.  The 
notice  provided  a  30-day  public 
response  period  ending  November  23, 
1984.  No  responses  were  received. 

III.  Decision 

The  St.  Lawrence  application  has 
been  evaluated  in  accordance  with  the 
Administrator's  authority  to  determine  if 
the  proposed  import  arrangement  meets 
the  public  interest  requirements  of 
Section  3  of  the  Natural  Gas  Act.  Under 
Section  3,  an  import  is  to  be  authorized 


unless  there  is  a  finding  that  it  "will  not 
be  consistent  with  the  public  interest."  * 
The  Administrator  is  guided  by  the 
Secretary  of  Energy  policy  relating  to 
the  regulation  of  natural  gas  imports.* 
Under  these  policy  guidelines,  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  for  meeting  the 
public  interest  test.  The  need  for  the 
import  and  the  security  of  the  import 
supply  are  other  considerations. 

No  single  element  of  an  import 
arrangement  determines  its 
competitiveness.  Rather,  each 
arrangement  is  considered  in  its 
entirety.  Here,  the  applicant  only 
increases  its  authorized  daily-take 
potential  and  will  continue  to  incur  no 
take-or-pay  or  minimum  bill  obligations 
in  connection  with  this  import.  The 
volumes  will  be  imported  on  a  best- 
efforts,  interruptible  basis,  and  only  to 
the  extent  that  St.  Lawrence  needs  such 
gas.  This  flexibility  will  ensure  that  the 
gas  will  only  be  imported  when  needed 
and  if  the  price  is  competitive. 
Furthermore,  this  arrangement  will 
enable  SL  Lawrence  to  meet  the 
seasonal  needs  of  all  its  customers 
including  those  with  interruptible 
service.  We  note  finally  that  the 
requested  increased  daily  import 
requires  the  use  of  only  existing 
transmission  facilities.^ 

Overall,  this  import  arrangement  is 
reasonable,  flexible  and  market 
competitive  when  viewed  as  a  whole, 
and  thus  complies  with  the  policy 
guidelines.  Furthermore,  no  member  of 
the  public  came  forward  to  contend 
otherwise.  St.  Lawrence  has 
satisfactorily  demonstrated  that  its 
imported  gas  is  competitive  and  that  the 
requested  increased  in  maximum 
authorized  daily  volumes  will  enable  it 
to  fully  respond  to  the  anticipated  needs 
of  its  market. 

After  taking  into  consideration  all 
information  in  the  record  of  this 
proceeding,  I  find  that  the  authorization 
requested  by  St.  Lawrence  is  not 
inconsistent  with  the  public  interest  and 
thus  should  be  granted. 

Order 

For  the  reasons  set  forth  above, 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  it  is  hereby  ordered  that: 


*49  FR  42615,  Octot>er  23, 1964. 


•l5U.S.C.717b. 

•49  Fit  8664.  February  22. 1984. 

'Because  the  proposed  importation  of  gas  will  use 
existing  pipeline  facilities.  DOE  has  determined  that 
granting  this  application  is  not  a  Federal  action 
significantly  affecting  the  quality  of  the  environment 
within  the  meaning  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321,  et  aeq.]  and  therefore  an 
environmental  impact  statement  or  environmental 
assessment  is  not  required. 


A.  Ordering  paragraph  A  of  DOE/ ERA 
Opinion  and  Order  No.  33  issued  June 
22. 1981.  is  hereby  amended  to  authorize 
St.  Lawrence  Gas  Company,  Inc.  (St 
Lawrence)  to  increase  the  daily  volumes 
of  natural  gas  imported  from  Canada 
from  43,000  Mcf  to  no  more  than  50.000 
Mcf  per  day  during  the  period  November 
1. 1984  to  October  31. 1985. 

B.  St  Lawrence  is  hereby  authorized 
to  import  the  volumes  authorized  in 
Ordering  Paragraph  A  above  at  a  unit 
price  not  to  exceed  $4.40  (U.S.)  per 
MMBtu. 

Issued  in  Washington.  D.C.  on  Decemtwr  3. 
1984. 

Raybum  Hanzlik, 

Administrator,  Economic  Regulatory 
Administration. 
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IDocket  PP-78EA] 

Issuance  of  Electricity  Export 
Auttiorlzation;  Minnesota  Power  & 
Light  Company 

agency:  Economic  Regulatory 
Administration,  DOE. 

action:  Issuance  of  an  order  authorizing 
new  exports  of  electricity  (Docket  PP- 
78EA)  to  Canada  by  Minnesota  Power  & 
Light  Company. 

SUMMARY:  The  Administrator  of  the 
Economic  Regulatory  Administration 
(ERA)  has  issued  en  order  authorizing 
the  Minnesota  Power  4  Light  Company 
(MPL)  to  export  up  to  130  megawatts 
(MW)  of  electrical  power  to  Ontario 
Hydro  (OH)  in  Canada.  This  power  will 
be  delivered  to  OH  over  MPL's  115 
kilovolt  (kV)  international  transmission 
line.  The  maintenance  and  operation  of 
this  line  has  been  authorized  by 
Presidential  Permit  PP-78. 

FOR  FURTHER  INFORMATION  CONTACT 

Caret  Bomstein.  Coal  and  Electricity 
Division.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
Department  of  Energy,  Forrestal 
Building.  Room  GA-033. 1000 
independence  Avenue.  SW., 
Washington,  D.C.  20585.  (202)252-5935 

Lisa  Courtney  M.  Howe.  Office  of 
Assistant  General  Counsel  for 
International  Trade  and  Emergency 
Preparedness,  Department  of  Energy, 
Forrestal  Building,  Mail  Stop  6A-141, 
1000  Independence  Avenue.  SW.. 
Washington,  D.C.  20585.  (202)252- 
2900. 


-■IV>««   VIA   UAC  ci|^iiua. 


v*^  iiMju  inuepenaence  /\ venue,  aw.. 


Uuidelinesf. 


Regteter  /  Vol.  49,  No.  238  /  Monday.  December  10,  1964  /  Notices 


AMT 


Ocdar  Autboniias  N«w  Expoftf  of 
Elactricity  to  Canada 

On  January  27. 1982.  the  MPL  filed  an 
applkation  with  the  Econoniic 
RegtHatory  Administratitm  in  Docket 
PI^TBEA,  parmaiit  to  aection  202(e)  of 
the  Federal  Power  Act.  to  transmit 
electric  energy  from  the  United  States  to 
Canada. 

Under  the  applicatiaD  filed  in  Docket 
PP-78EA.  MPL  requested  authorization 
to  export  electrical  power  to  OH  in 
Canada.  Efectridty  exchanges  will  be 
made  in  accordance  with  the  terms  and 
at  the  rates  set  forth  in  the  Capacity  and 
Electric  Energy  Exchange  A^^ement 
(the  Agreement)  between  MPL  and  OH, 
dated  January  15. 1982,  a  copy  of  which 
was  filed  as  Exhibit  A  of  the 
application.  The  Agreement  provides  for 
the  export  of  electricity  being  generally 
limited  to  emergency  situations. 
Pursuant  to  the  Agreement  no  exports 
need  be  made  unless  the  electrical 
needs  of  MFL's  customers  and  other 
neighboring  utilities  are  met.  Any  sales 
of  energy  on  a  nonemergency  basis 
would  also  be  limited  to  times  when 
MPL  has  excess  generating  capacity  not 
necessary  for  service  to  otfier  area 
customers  or  utilities. 

Any  electrical  power  exported  by 
MPL  will  be  dehvered  to  OH  over  Mn.'s 
115  kV  transmission  line  connecting  a 
substation  in  International  Falls, 
Minnesota.  U.S.A.,  to  a  substation  in 
Fort  Francis,  Ontario,  Canada. 

Tlie  above-mentioned  transmission 
line  is  authorized  by  and  subject  to  a 
Presidential  permit  issued  by  the 
Administrator  of  the  ERA  on  November 
29. 1984,  in  ERA  Docket  PP-78. 

Notice  of  this  application  was  given 
on  October  7, 1982  (47  FR  44386),  stating 
that  any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
this  apphcation  should  on  or  before 
November  7, 1982.  file  with  the  ERA  a 
petition  to  intervene  or  protest  in 
accordance  with  the  Rules  of  Practice 
and  Procedure  (18  CFR  1.8  and  1.10).  No 
petition  or  protest  or  request  to  be  heard 
in  opposition  to  the  granting  of  tiie 
request  made  in  this  application  was 
received. 

ERA  Administrator  Finds:  (1)  The 
proposed  transmission  of  electric  energy 
from  the  United  States  to  Canada  as 
limited  herein  and  as  hereinafter 
authorized  will  not  impair  the 
sufficiency  of  electric  supply  within  the 
United  States  and  will  not  impede  or 
tend  to  ■■t'li  ill  the  coordination  in  Uie 
public  interest  of  facilities  subject  to  the 
jurisdiction  of  the  Department  of  Energy. 
A  staff  analysis  and  recommendation  in 
support  of  this  finding  have  been  made  a 


part  of  the  Docket  and  are  available 
uf>on  request 

(2)  The  period  of  public  notice  given  in 
this  matter  was  reasonable. 

ERA  Administrator  Orders:  (1)  MPL 
hereby  is  authorized  to  transmit  electric 
energy  from  the  United  States  to  Canada 
in  accordance  wih  the  terms  ami 
conditions  set  forth  in  the  application 
and  the  Capacity  and  Electric  Energy 
Exchange  Agreement  filed  with  the  ERA 
on  January  27. 1982.  subject  to  the 
provisions  of  this  Order. 

(2)  The  electric  energy  which  MPL 
hereby  is  authorized  to  transmit  from 
the  United  States  to  Canada  shall  be 
transmitted  over  facilities  specified  in 
the  Presidential  permit  in  ERA  Docket 
PP-78,  issued  by  the  Administrator  on 
November  29. 1984. 

(3)  The  authorization  herein  granted 
may  be  modified  from  time  to  time  or 
terminated  by  further  order  of  the  ERA 
Administrator,  but  in  no  event  shall 
such  authorization  extend  beyond  the 
date  of  termination  or  expiration  of  the 
Presidential  permit  referred  to  in 
paragraph  (2)  above. 

(4)  MPL  shall  conduct  all  operations 
pursuant  to  the  authorization  herein 
granted  in  accordance  with  the 
provisions  of  the  Federal  Power  Act  and 
pertinent  rules,  regulations  or  orders 
adopted  or  issued  by  the  Department  of 
Energy. 

(5)  MPL  shall  make  and  preserve  full 
and  complete  records  with  respect  to  the 
sale,  fmrchase  or  exchange  of  electrical 
capacity  and  energy  with  OH.  MPL  shp'l 
furnish  a  report  to  ERA  annually,  on  or 
before  February  15,  showing  the  gross 
amount  of  electricity  delivered  and 
received,  the  maximum  hourly  rate  of 
power  fiow  in  each  direction,  and  the 
consideration  received  and  paid  therefor 
during  each  month  of  the  preceding 
calendar  year. 

(6)  The  following  conditions  apply  to 
the  export  of  electricity  by  MPL  utilizing 
the  facilities  authorized  by  Presidential 
Permit  PP-7a 

(a)  The  maximum  rate  of  power 
transfer  from  MPL  to  Canada  shall  be 
limited  to  40  MW  until  such  time  as  the 
transfer  limit  is  increased  by 
appropriate  actions  taken  by  MPL.  At 
such  time  as  this  transfer  limit  is 
increased  and  upon  written  notice  to 
DOE  stating  such,  MPL's  maximum 
allowable  rate  of  power  transfer  to 
Canada  shall  be  this  new  increased 
value.  However,  at  no  time  shall  the 
maximum  rate  of  power  transfer 
between  MPL  and  Canada  exceed  130 
MW. 

(b)  The  export  of  power  from  MPL  to 
the  OH  shaU  not  cause  the  spinning 
reserves  on  the  MPL  system  to  fall 
below  the  Mid-Continent  Area  Power 


Pool's  (MAPP)  spinning  reserve  criteria 
that  is  Bf^licable  at  the  time  of  the 
export. 

(c)  If  all  or  part  of  MPL's  spinning 
reserve  is  being  provided  by  other 
MAPP  members,  sufficient  transmission 
tie  line  capability  must  be  maintained  so 
that  MPL  may  avail  itself  of  those 
reserv-es  if  needed. 

(d)  MPL  annually  will  submit  to  ERA  a 
copy  of  its  resource  plan  filed  with 
MAPP. 

(e)  Upon  a  determination  by  MPL  that 
an  emergency  exists  in  the  OH  electric 
system,  electricity  may  be  exported  for  a 
period  of  up  to  24  hours  at  a  rate  in 
excess  of  that  set  forth  in  subparagraph 
(a)  above,  provided  that  in  so  doing,  the 
reliability  of  electric  supply  in  the 
United  States  is  not  jeopardized  If  such 
an  emergency  situation  occurs  in  the  OH 
system.  MPL  shall  submit  to  ERA  a 
detailed  description  of  the  event  which 
initiated  the  emergency  not  later  than 
thirty  (30)  days  after  such  an  occurrence. 
Further  extensions  beyond  the  24-hour 
period  may  be  granted  by  ERA  upon 
request  by  MPL 

Issued  in  Washington.  DXl,  November  29. 
1984. 

Rayburn  Haniltk. 

Administrator,  Economic  Regulatory 
Administration. 
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(Docket  No.  P^78] 

Record  of  Oecision  and  Issuance  of 
PresMsntiai  Permit  to  lilnnesota 
Power  A  Ugtit  Co. 

AQ£NCV:  Economic  Regulatory 
Administration.  EKDE. 

ACTKNt  Publication  of  the  Record  of 
Decision  and  notice  of  issuance  of 
Presidential  Permit  PP-78  to  Minnesota 
Power  ft  Light  Company  (MPL)  for  the 
operation  and  maintenance  of  one  115 
kilovolt  (kV)  electric  transmission  line 
which  crosses  the  U.S.  Canadian 
international  border  at  International 
Falls.  Minnesota. 

SUMMARV:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  has  issued  Presidential 
Permit  PP-78  to  MPL  pursuant  to 
Executive  Order  10485,  as  amended, 
authorizing  the  operation  and 
maintenance  of  one  115  kV  transmission 
line  at  the  international  border  of  the 
United  States  and  Canada.  This  line  will 
be  used  to  provide  emergency  electrical 
supply  from  Ontario  Hydro  to  the  Boise 
Cascade  Corporation  as  well  as  the  city 
of  International  Falls,  Minnesota. 
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FON  PUfrrHER  INFOftMATWN  CONTACT: 

Caret  Bomstein.  Coal  and  Electricity 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Department  of  Energy,  Forrestal 
Building,  Room  CA-033, 1000 
Independence  Avenue,  SW.. 
Washington,  D.C  120585,  (202)  252- 
5935 

Lise  Courtney  M.  Howe,  Office  of 
Assistant  General  Counsel  for 
International  Trade  and  Emergency 
Preparedness,  Department  of  Energy, 
Forrestal  Building,  Mail  Stop  6A-141, 
1000  Independence  Avenue,  SW.. 
Washington,  D.C.  120585,  (202)  252- 
2900 

SUPPlfMENTARY  INFOflNIATIOM:  On 

November  29, 1984,  pursuant  to 
Executive  Order  10485,  as  amended  by 
Executive  Order  12038.  the 
Administrator  of  ERA  issued 
Presidential  Permit  PP-78  to  MPL  for  the 
operation  and  maintenance  of  one  115 
kV  transmission  line  which  will  cross 
the  U.S.-Canadian  border  at 
International  Falls,  Minnesota.  The 
Record  of  Decision  for  this  action  is 
issued  pursuant  to  the  Regulations  of  the 
Council  of  Environmental  Quality  (40 
CFR  Part  1505  and  1506)  and 
Inplementation  Procedures  of  the  U.S. 
Department  of  Energy  (10  CFR  Part 
1021). 

Decision 

DOE  has  issued  a  Presidential  permit 
to  MPL  to  operate  and  maintain  electric 
transmission  facilities  at  the 
international  border  between  the  United 
States  and  Canada.  This  Permit  is  being 
issued  pursuant  to  Executive  Order 
10465,  as  amended. 

Project  Description   < 

MPL  proposes  to  operate  and 
maintain  at  the  international  border  of 
the  United  States  and  Canada  one  115 
kV  transmission  line.  The  line  will  be 
used  to  provide  energency  electrical 
supply  from  Ontario  Hydro  to  the  Boise 
Cascade  Corporation  as  well  as  the  city 
of  International  Falls,  Minnesota.  The 
facilities  authorized  by  this  Permit  are 
more  specifically  shown  and  described 
in  the  application  filed  by  MPL  with  the 
DOE  on  January  27, 1982,  in  Docket  No. 
PP-78. 

Description  of  Alternatives 

DOE  has  determined  that  the  action 
proposed  by  MPL  in  its  application  is 
the  most  viable  alternative  for  providing 
electric  service  to  the  region  in  question. 

Basis  for  Decision 

If  DOE  determines  that  the  issuance 
of  9  Permit  is  consistent  with  the  public 
interest,  DOE  is  authorized,  pursuant  to 


Executive  Order  10485  as  amended,  by 
Executive  Order  12038,  to  grant  a 
Presidential  permit  to  construct 
connect,  operate  and  maintain  a 
transmission  circuit  crossing  an 
international  border. 

Considerations  in  the  Implementation  of 
the  Decision 

DOE  has  concluded  that  the  project 
proposed  by  MPL  satisfies  the  four 
criteria  (environment,  reliability, 
national  security  and  international  trade 
considerations)  presently  used  to 
determine  consistency  with  the  public 
interest  On  March  27, 1984,  after  a 
review  of  the  subject  application  with 
respect  to  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  DOE  determined  that  the 
issuance  of  the  Permit  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  as  defined  in 
section  102  of  NEPA,  42  U.S.C.  et  seq. 
Accordingly,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  was  required  and  the 
conditions  of  the  NEPA  were  satisfied. 

On  July  18, 1984,  DOE  concluded  that 
the  proposed  electric  transmission  line 
will  not  impact  adversely  the  reliability 
of  either  the  MPL  system  or  any  other 
electric  utility  system  in  the  region. 
Finally,  in  satisfaction  of  the  final  two 
criteria  and  pursuant  to  Executive  Order 
10485,  as  amended,  the  Department  of 
State  and  the  Department  of  Defense 
must  concur  on  DOE's  decision  to  issue 
the  Permit  The  Department  of  State 
concurred  on  September  12, 1984,  and 
the  Department  of  Defense  concurred  on 
September  18, 1984. 

A  copy  of  the  Presidential  permit  is 
available  for  public  inspection  and 
copying  at  the  DOE  Freedom  of 
Information  Library,  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  D.C.  20585. 
between  the  hours  of  8:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  D.C  November  29, 
1984. 
Raybum  Hanzilk, 

Administrator,  Economic  Regulatory 
Administration. 
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[ERA  Docket  No.  84-04-NG] 

Valero  Transmission  C04  Order 
Granting  Authorization  to  Export 
Natural  Gas  to  Mexico 

AQENCY:  Economic  Regulatory 
Administration,  DOE. 


ACTION:  Notice  of  issuance  of  opinion 
and  order, 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  on 
November  28, 1984.  the  ERA 
Administratror  issued  on  Opinion  and 
Order  granting  Valero  Transmission 
Company  authority  to  export  natural  gas 
to  Petroleos  Mexicanos  (Pemex).  The 
approval  authorize  Valero  to  export  up 
to  6,000  Mcf  of  natural  gas  per  day, 
commencing  on  the  effective  date  of  the 
gas  sales  contract  with  Pemex  and 
continuing  on  a  year-to-year  basis  from 
that  date  for  an  indefinite  period. 

A  copy  of  the  Opinion  and  Order  is 
attached. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  M.  Stronach  (Natural  Gas 
Division.  Office  of  Fuels  Programs), 
Economic  Regulatory  Administration. 
Forrestal  Building,  Room  GA-007. 
1000  Independence  Avenue,  S.W. 
Washington,  D.C,  20585,  (202)  252- 
9622 

Diana  J.  Stubbs  (Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing),  U.S.  Department  of  Energy, 
Forrestal  Building.  Room  6E-042, 1000 
Independence  Avenue.  SW., 
Washington.  D.C.  20585.  (202)  252- 
6667 

Issued  in  Was'nington.  D.C.  on  November 
2a  1984. 
lames  W.  Workman, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

UNITED  STATES  OF  AMERICA 

Department  of  Energy  Economic 
Regidatory  Administration 

[ERA  Docket  No,  84-04-NGl 

Valero  Transmission  Co.  DOE/ERA 
Opinion  and  Order  No.  55A;  Order 
Granting  Authorization  to  Export 
Natural  Gas  to  Mexico 

November  28. 1984. 

I.  Background 

On  April  24. 1984.  Valero 
Transmission  Company  (Valero)  and 
Valero  Industrial  Gas  Company  (VIGC) 
filed  a  joint  application  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE),  pursuant  to  Section  3  of  the 
Natural  Gas  Act,  for  authorization  to 
export  up  to  6,000  Mcf  per  day  of  natural 
gas  to  Petroleos  Mexicanos  (Pemex). 
The  applicants  requested  expedited 
consideration  of  their  filing. 

According  to  the  application,  floods 
on  the  Rio  Grande  River  during  1980  had 


t\  Biaii  uiidiysis  ana  recommenaation  m 
support  of  this  Hnding  have  been  made  a 
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damaged  pipeiine  fecifitim  which  had 
been  previously  used  to  export  natural 
jias  to  Mexico  at  the  interaatiunal 
border  between  Eagle  Pass,  Texas,  And 
Pfedras  Negras.  Coahuila.  Mexico,  The 
International  Boundary  and  Water 
Commission  had  agreed,  because  of 
agricuHoral  requirements  for  the  water 
after  April  28, 1984.  to  control  the  flow 
of  the  river  only  until  that  date  to  permit 
repair  of  the  damaged  facihties.  If  water 
levels  were  raised  prior  to  effecting 
repairs,  ftey  would  have  to  be  delayed 
until  late  1984.  The  applicants  sought 
emergency,  expedited  constfferation  in 
li^t  of  these  time  contraints  and 
because  Pemex  wanted  to  avoid  any 
recurrence  of  an  earlier  supply  shortage 
when  Pemex  had  been  unable  to  serve 
the  town  of  Piedras  Negras  dwing  a  10- 
day  period  in  December  1983. 

Based  on  the  above  facta,  the  ERA 
issued  an  emergency  order  on  April  27. 
t9Bl  granting  Valero  and  ViGC 
authorization  to  export  natural  gas  to 
Mexico  in  advance  of  public  notice. ' 

An  earlier  authorizatioa  had  lapsed  in 
1981  when  filings  by  Valero  regarding 
loss  of  pipeline  facilities  were  construed 
to  be  notification  of  the  termination  of 
its  export  operation.  The  emergency 
order  au&orized  the  applicants  to 
export  up  to  B.000  Mcf  of  natural  gas  per 
day  at  a  unit  price  of  $4.40  per  MMBtu. 
or  such  other  price  as  the  HIA 
authorizes  for  imports  from  Mexico,  for 
a  period  not  to  exceed  six  months  or 
until  a  ^al  determination  was  made  on 
the  application,  whichever  was  sooner. 
No  gas  has  been  exported  under  the 
emergency  authorization. 

The  applicants  were  also  ordered  to 
file  with  the  ERA  their  proposed 
contract  with  Pemex  as  soon  as  it 
became  available.  The  contract  was 
filed  on  November  1. 1984.  by  Valero, 
which  is  now  the  sole  applicant  since 
VIGC  is  not  a  party  to  the  contract  with 
Pemex.  The  primary  term  of  the  contract 
between  Valero  and  Pemex  will 
commence  on  the  effective  date  and  end 
on  the  first  anniversary  of  the  effective 
date,  and  then  remaining  full  force  and 
effect  from  year  to  year  unless 
terminated  by  either  party  as  provided 
in  the  contract  The  effective  date  will 
occur  wfaea  aU  proper  State  and  Federal 
approvals  have  been  granted. 

Uader  the  contract  Valero  may  export 
up  to  6J0OO  Mcf  of  natural  gas  per  day  at 
a  price  of  $4.40  per  MMBtu.  The  contract 
also  has  a  t^wHir-pay  reqinrement  of 
UIOO  Mcf  per  day  which  determines  the 
minimnm  menthly  payaieiit  Gas 
previously  paid  lor  bat  not  taken  is 
called  "credit  gas."  and  gas  dehvered 


above  the  ntininram  in  succeeding 
months  during  the  remainder  of  an 
accounting  yew,  which  ends  on  the 
anniversary  of  the  effective  date,  is 
delivered  witheot  further  payment  until 
the  "credit  gas"  is  exhausted. 

During  the  first  year  of  the  contract. 
Pemex  has  a  transportation  option 
whereby,. if  necessary  regulatory 
approvals  and  other  third  party  pipeline 
capacity  can  be  obtained.  Valero  will 
transport  on  a  firm  basis,  subject  to 
available  pipeHne  capacity,  a  maximum 
of  6.000  Mcf  per  day  of  Mexican  natural 
gas  for  Pemex.  If  Pemex  elects  this 
option,  it  will  enter  into  a  transportation 
agreement  with  Valero  and  the  gas  sales 
contract  will  be  suspended  until  such 
time  as  the  transportation  agreement 
may  be  terminated.  However,  Pemex 
may  request  deliveries  under  the  gas 
sales  contract  in  the  event  of  a 
temporary  interruption  of  liK  Mexican 
gas  being  transported.  Under  these 
conditions  the  minimum  take-or-pay 
requirement  will  not  apply.  On  or  after 
the  first  year  of  the  contract  Valero  may 
terminate  the  transportation  option  with 
30  days's  prior  written  notice  to  Pemex. 

II.  Interxentions  and  Comments 

The  ERA  issued  a  notice  of  the  joint 
application  and  the  ERA  emergency 
order  granting  authorization  to  export 
natural  gas  to  Mexico  on  May  4, 1964.' 
The  notice  invited  protests  and  petitions 
to  intervene,  which  were  to  be  filed  by 
June  8. 1984.  None  was  received 

III.  Decision 

The  application  to  export  natural  gas 
had  been  evaluated  in  accordance  with 
the  administrator's  authority  to 
determine  if  the  proposed  export  meets 
the  public  interest  requirements  of 
Section  3  of  the  Natural  Gas  Act  The 
Administrator  is  guided  by  Delegation 
Order  No.  0204-111  under  which 
domestic  need  for  the  gas  is  the  primary 
consideration  for  meeting  the  public 
interest  test  although  other  matters  may 
be  appropriate  to  consider  in  a 
particular  case.' 

No  protests,  complaints  or  comments 
alleging  need  or  raising  other  issues 
were  filed  by  consumers  or  other 
parties.  Furtfiermore,  it  n.  noted  that 
Border  Gas.  Inc.,  an  importer  of  Mexican 
gas  from  Pemex  for  resale  in  the  same 
market  area  from  which  Valero's 
volumes  will  be  exported,  agreed  to  a 
recent  suspension  of  deliveries  by 
Pemex  because  the  imported  gas  is  now 
not  needed.*  Therefore,  it  is  concluded 
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*  49  FR  Itieoe.  Mh>  9. 1904. 

*  49  FR  eeea  February  22. 1964. 

*  Border  notified  the  ERA  of  ita  agreement  lo 
waive  contract  notice  pro^-iskma  appiicaM«  to  the 


that  there  is  no  reason  for  concern  about 
U.S.  need  for  this  small  supply. 

Consideration  of  the  place  of  exit  is 
nut  an  issue  in  this  instance.  The  place 
of  exit  invokes  the  restoration  of 
facilities  at  a  previously  existing  point  of 
export. 

In  \iew  of  the  lack  of  domestic  nerd 
for  the  gas  to  be  exported  and  after 
taking  into  consideration  all  other 
information  in  the  record  of  this 
proceeding.  I  find  that  the  authorizatioa 
requested  by  Valero  is  not  inconsistent 
with  the  public  interest  and  should  be 
granted. 

Order 

For  the  reasons  set  forth  above. 
pursuant  tb  Section  3  of  the  Natural  Gas 
Act  it  is  ordered  that: 

A.  Valero  Transmission  Company 
(Valero]  is  hereby  authorized  to  export 
up  to  6.0(X)  Mcf  of  natural  gas  per  day  to 
Petroleos  Mexicanos  (Pemex)  at  the 
international  border  between  Eagle 
Pass.  Texas,  and  Piedras  Negras, 
Coahuila,  Mexico,  commencing  on  the 
effective  date  of  the  gas  sales  contract 
with  Pemex  and  continuing  on  a  year-to- 
year  basis  from  that  date  for  an 
indefinite  period,  in  accordance  writh  the 
terms  and  conditions  of  said  contract 
with  Pemex.  dated  October  31. 1984. 

B.  Valero  shall  notify  the  ERA  in 
writing  of  the  effective  date  of  the  gas 
sales  contract  with  Pemex  within  two 
weeks  after  that  date  is  known. 

C.  Valero  shall  submit  to  the  ERA 
within  two  weeks  after  the  annual 
anniversary  of  the  effective  date  a 
report  showing  the  total  annual 
quantities  exported  and  the  average  unit 
price  charged  during  that  year. 

Issued  in  Wushington.  D.C..  November  2B. 

Kaybum  Hanzlik. 

Administralor,  Economic  Hefiulatory 

.^  dministration. 

r>'K  Doc  Wl-non  Filed  U-T-M:  ft46  aiot 
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IDoekat  Ha.  ERA-fC-84-024:  OFC  Caae  No. 
57125-921»-21-24] 

Acceptance  of  Petition  for  Exemption 
and  AvctolHIIty  of  Certificstion  by 
Texasgulf.  Inc.  for  Its  Newgulf ,  TX, 
Facility 

AQENCV.  Economic  Regulatory 
Administration.  Department  of  Energy. 
summary:  On  October  25. 1984. 
Texasgulf.  Inc.  (Texasgulf)  filed  a 
petition  with  the  Economic  Regulatory 


auspenaion  in  a  letter  dated  October  M.  1984.  (rom 
Paul  W.  Fox.  attorney  for  Border,  to  Ruybum 
tlnmlik  Admintatralor.  ERA. 
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Administration  (ERA)  of  the  Department 
of  Energy  (IX)E)  requesting  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8301  et  seq.)  ("FUA"  or  "the  Act") 
for  a  new  cogeneration  facility  to  be 
located  near  Newgulf  in  Wharton 
County,  Texas.  Title  II  of  FUA  prohibits 
both  the  use  of  petroleum  and  natural 
gas  as  a  primary  energy  source  in  new 
powerplants  and  certain  new  major  fuel 
burning  installations.  Final  rules  setting 
forth  criteria  and  procedures  for 
petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  FUA  are  found 
in  10  CFR  Parts  500,  501.  and  503.  Final 
rules  governing  the  cogeneration 
exemption  were  revised  on  June  25, 1982 
(47  FR  29209,  July  6. 1982).  and  are  found 
at  10  CFR  503.37. 

The  proposed  electric  power  and 
steam  plant  facility  (hereafter  referred 
to  as  Newgulf)  will  consist  of  a  gas 
turbine  generator  and  a  heat  recovery 
boiler.  The  turbine/generator  package 
includes  a  gas  turbine  with  an  output 
capacity  of  75.260  kw  of  electric  power 
under  normal  operating  conditions.  The 
unit  will  be  equipped  to  bum  only 
liatural  gas.  The  heat  recovery  boiler 
will  use  exhaust  heat  from  the  turbine  to 
produce  steam  for  TexasgulFs  sulphur 
mining  operation.  The  electric  power 
from  the  generator  will  be  delivered  to 
the  Houston  Lighting  &  Power  Company 
(HL&P):  FIL&P  is  intercoimected  with  the 
Electric  Rehability  Council  of  Texas 
regional  grid.  Accordingly,  Newgulf  will 
be  selling  more  than  50  percent  of  the 
annual  electric  power  generation  of  the 
turbine  generator  to  HL&P  making  the 
cogeneration  facility  an  electric 
powerplant  in  accordance  with  the 
definition  of  "electric  generating  unit" 
contained  in  10  CFR  500.2. 

ERA  has  determined  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  the  final  rules  under  10  CFR  501.3 
and  501.63. 

ERA  hereby  accepts  the  filing  of  the 
petition  for  the  permanent  cogeneration 
exemption  as  adequate  for  filing.  ERA 
retains  the  right  to  request  additional 
relevant  information  from  Texasgulf  at 
any  time  during  these  proceedings 
where  circumstances  or  procedural 
requirements  may  so  require.  A  review 
of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33.  of  the  final  rule,  interested 
persons  are  invited  to  submit  written 
comments  in  regard  to  this  petition  and 
any  interested  person  may  submit  a 


written  request  that  ERA  convene  a 
public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue,  SW.,  Room  lE- 
190,  Washington.  D.C.  20585,  fi-om  8:00 
a.m.  to  4:00  p.m.  Monday  through  Friday, 
except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  pubUc 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  such  extension,  together 
with  a  statement  of  reasons  for  such 
extension  will  be  published  in  the 
Federal  Register. 

date:  Written  comments  are  due  on  or 
before  January  24, 1985.  A  request  for  a 
public  hearing  must  also  be  made  within 
this  45  day  public  comment  period. 
ADDRESS:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit  Office  of  Fuels  Programs. 
Room  GA-007, 1000  Independence 
Avenue.  SW..  Washington.  D.C  20585. 

Docket  No.  ERA-FC-84-<l24  should  be 
printed  on  the  outside  of  the  envelop 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT 

Roland  DeVries.  Office  of  Fuels 
Programs.  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW.,  Room  GA-073, 
Washington,  D.C.  20585.  Phone  (202) 
252-6002 
Steven  E.  Ferguson,  Office  of  the 
General  Counsel,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Room  6D-033,  Washington,  D.C. 
20585.  Phone  (202)  252-6947 
SUPPLEMENTARY  INFORMATION:  This 
proposed  cogeneration  facility  will  be 
operated  by  Texasgulf  Chemicals 
Company,  a  division  of  Texasgulf  Inc., 
at  its  sulphur  mine  near  Newgulf  in 
Wharton  County,  Texas.  The  facility 
will  produce  steam  to  be  used  in  the 
sulphur  mining  process  and  electricity  to 
be  sold  to  HL&P.  Currently,  ten  gas-fired 
boilers  provide  the  thermal  energy 
required  by  the  mine. 

The  facility  will  consist  of  a  gas 
turbine  generator  and  a  heat  recovery 
boiler.  The  gas  turbine  generator  will  be 
base-loaded  at  full  output  during  normal 
operation.  The  turbine  generator's 
average  output  at  full  load  will  be  75,200 
kw,  an  equivalent  of  256.9  MM  BTU/hr. 
The  turbine  generator  is  e.xpected  to 


operate  at  full  capacity  350  days  a  year, 
with  scheduled  maintenance  to  be 
performed  during  HL&P  off-peak  periods 
in  the  Spring  or  the  Fall.  The  unit  will  be 
equipped  to  bum  only  natural  gas. 

The  heat  recovery  boiler  bums  no  fuel 
as  it  entirely  rehes  upon  the  turbine 
generator's  exhaust  heat  The  heat 
recovery  boiler  will  be  supplemented  by 
one  of  the  ten  existing  gas-fired  boilers. 
The  heat  recovery  boiler  is  rated  at 
391.400  Ibs/hr  for  135  psi  steam  and 
23,500  Ibs/hr  for  285  psi  steam.  The  285 
psi  steam  will  be  injected  into  the 
turbine  for  NO,  control  The  heat 
recovery  boiler  will  supply 
approximately  90%  of  the  mine's  steam 
requirements  and  will  operate  on  the 
same  schedule  as  the  turbine  generator. 
Nine  of  the  ten  existing  boilers  will  be  in 
stand-by  service  when  the  turbine- 
generator  is  operating.  The  tenth  boiler 
will  supplement  the  heat  recovery 
boiler.  The  supplemental  boiler  %vill 
operate  at  an  average  output  rate  of  50 
MM  BTU/hr.  Additional  existing  boilers 
will  be  used  only  during  the  turbine 
generator's  maintenance  shutdowns. 

The  cogeneration  facility  is  classified 
as  an  electric  powerplant  under  FUA 
because  more  than  50  percent  of  its  net 
annual  electric  generation  will  be  sold. 

Section  212(c)  of  the  Act  and  10  CFR 
503.37b  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  FUA.  In 
accordance  with  the  requirements  of 
§  503.37(a)(1).  Texasgulf  has  certified  to 
ERA  that: 

1.  The  gas  to  be  consumed  by  the 
cogeneration  facility  will  be  less  than 
that  which  would  otherwise  be 
consumed  in  the  absence  of  Newgulf. 
where  the  calculation  of  savings  is  in 
accordance  with  20  CFR  503J7(b);  and 

2.  The  use  of  a  mixture  of  petroleum 
or  natural  gas  and  an  alternate  fuel  in 
Newgulf,  for  which  an  exemption  under 
10  CFR  503.38  would  be  available, 
would  not  be  economically  or 
technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  §  503.37(c)  (and  in 
addition  to  the  certifications  discussed 
above),  Texasgulf  has  included  as  part 
of  its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 

2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503 J. 

In  processing  this  exemption  request 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  Part  1500  et  seq.; 
and  DOEs  guidelines  implementing 
those  regulations,  published  at  45  FR 
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20694.  March  28. 1980.  NEPA  compliance 
may  involve  the  preparation  of:  (1)  An 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  fmding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quaUty  of  the  environment.  If  an  EIS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Reguter  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
Texasgulf  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington,  D.C,  on  November 
27,1984 

RobMtLDaviM, 

Director.  Coal  and  Electricity  Division.  Office 
of  Fuels  Programs.  Economic  Regulatory 
Administration. 

|FR  Doc  M-32aM  FSkd  12-7-*t;  8:45  ami 
MUJMQ  coot  MSO-01-a 


F«d«ril  EiMrgy  R«gulatory 
Commission 

(Docket  Na  RPSS-36-000] 

ANR  Pipeline  Co^  Tariff  FUing 

December  5, 1984. 

Take  notice  that  on  November  30, 
1984.  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  Second  Revised  Sheet 
No.  667A  under  Rate  Schedule  X-64  of 
First  Revised  Volume  No.  2  of  its  FERC 
Gas  Tariff,  to  become  effective  January 
1,1984. 

ANR  states  that  this  filing  has  been 
made  to  reflect  the  redetermination  of 
the  monthly  charge  to  the  High  Island 
Offshore  System  (HIOS)  for  services 
rendered  by  ANR  in  accordance  with  a 
service  agreement  between  ANR  and 
HIOS  dated  August  4. 1977,  and 
authorized  by  Commission  Order  issued 
July  6, 1978,  at  Docket  No.  CP78-134. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  to  protest  with  the 
Federal  Energy  Regulatory  Commission 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20428,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (385.211,  385.214).  All  such 
petitions  or  protests  should  be  filed  on 
or  before  December  12, 1984.  Protests 


will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Louis  D.  CaslieU. 
Acting  Secretary. 

(FR  Doc  •4-4ZiaS  Tiled  12-7-44;  S:45  am) 

BHJJNQ  cooc  frir-ovM 

(Docitet  Na  EU4-37-000] 

Aquenargy  System,  Inc^  Petition  For 
Declaratory  Order 

December  4. 1984. 

Take  notice  that  on  August  16. 1984, 
Aquenergy  System.  Inc.  (Petitioner)  filed 
a  petition  pursuant  to  18  CFR 
385.207(a)(2)  requesting  that  the 
Commission  issue  an  order  declaring 
that  Petitioner's  Apalache  Project.  FERC 
No.  6759.  is  not  subject  to  the 
Commission's  jurisdiction  under  the 
Federal  Power  Act  (Act),  since  it  will 
not  involve  the  construction  of  a  dam  on 
a  navigable  waterway,  will  not  require 
any  post-1935  construction,  and  will  not 
affect  the  interest  of  interstate  or  foreign 
commerce  pursuant  to  section  23(b)  of 
the  Act.  Therefore,  it  is  not  required  to 
be  licensed  or  exempted  fi-om  licensing 
before  the  Petitioner  may  restore, 
operate,  or  maintain  the  project.  The 
project  is  located  on  the  South  Tyger 
River,  near  the  Village  of  Apalache,  in 
Spartanburg  County,  South  Carolina. 
Correspondence  concerning  this  petition 
should  be  addressed  to:  Mr.  Ralph 
Walker,  Jr.,  President,  Aquenergy 
Systems,  Inc.,  P.O.  Box  8991.  Greenville, 
South  Carolina  29604  and  Mr.  Bradford 
W.  Wyche.  Esquire.  Wyche.  Burgess, 
Freeman  &  Parham,  P.A..  P.O.  Box  10207, 
Greenville,  South  Carolina  29603. 

As  described  in  the  petition,  the 
project  was  constructed  by  Arlington 
Cotton  Mills  in  1902  to  supply  power  to 
its  mills  along  the  South  Tyger  River. 
The  project  was  sold  to  J.  P.  Stevens, 
who  operated  the  project  until  the  late 
19508.  On  February  21, 1983,  the 
Petitioner  purchased  the  project  from  J. 
P.  Stevens  &  Company,  Inc.  "The  original 
project  consisted  of  a  reservoir,  a  stone 
masonry  dam,  approximately  39.5  feet 
high  and  468  feet  long,  2  penstocks,  and 
a  powerhouse  containing  2  generating 
units  rated  at  35  kW  and  550  kW, 
respectively.  The  Petitioner  has  made 
the  following  modifications  to  the 
project:  removed  the  original  generating 
units  and  powerhouse,  constructed  a 
new  powerhouse  on  the  foundation  of 


the  original  powerhouse  and  installed 
one  generating  unit  rated  at  400  kW,  and 
constructed  a  12.5-kV,  Vb-mile-long 
transmission  line. 

The  Petitioner  was  issued  a  minor 
license  for  the  Apalache  Project  on 
August  21. 1984,  for  a  period  of  40  years. 
The  Petitioner  appealed  the  order 
issuing  the  license  on  September  21, 
1984,  on  the  grounds  that  the 
Commission  lacks  jurisdiction  over  the 
project  under  Part  I  of  the  Act. 

Comments.  Protests,  or  Motions  To 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedures,  18 
CFR  385.210.  385.211,  385.214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
the  protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  11, 1985. 
The  Commission's  address  is:  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426.  The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  84-32107  Filed  12-7-84: 8:45  un| 
BILLINQ  cooc  S717-«1-M 


(Docket  No.  SASS-4-000] 

Apache  Powder  Company,  Application 
for  Temporary  and  Interim  Relief  From 
Incremental  Pricing 

December  4. 1984. 

On  November  1. 1984,  Apache  Powder 
Company  filed  with  the  Federal  Energy 
Regulatory  Commission  a  petition  for  an 
adjustment  under  section  206(d]  of  the 
Natural  Gas  Policy  Act  (NGPA)  and 
S  385.1104  of  the  Conmiission's  rules  of 
practice  and  procedure.  The  petition  is 
for  temporary  incremental  pricing  relief 
for  twelve  months  for  non-exempt 
natural  gas  purchased  by  Apache  from 
El  Paso  Natural  Gas  Company  and 
consumed  at  Apache's  industrial 
chemicals  and  explosives  manufacturing 
facility  near  Benson,  Arizona. '  Apache 


'  Title  U  of  the  NGPA  deal*  with  incremental 
pricing.  Section  200.  including  section  20e(d]. 
provide*  for  exemption*  to  the  application  of 
incremental  pricing  under  section*  201  and  202.  IS 
CFR  282.206(b),  385.n01(a)(2)  and  385.1106 
implement  aection  20e(d)  exemption  relief. 
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further  seeks  interim  relief  pending  the 
Commission's  action  on  its  request  for 
temporary  relief.  It  has  also  petitioned 
under  §  381.106  of  the  Commission's 
requlations  for  waiver  of  the  filing  fee 
prescribed  by  i  381.401  of  such 
regulations. 

Apache  is  petitioning  for  relief  on  the 
basis  of  severe  hardship.  In  this 
connection,  it  states  that  it  has 
experienced  deterioration  in  its  markets, 
rapidly  escalating  fuel  and  feedstock 
costs,  difficulties  relative  to 
environmental  requirements,  and  design 
problems  associated  with  its  nitric  acid 
plant,  all  resulting  in  severe  economic 
and  technological  pressures.  It  further 
states  that  it  has  taken  all  realistic 
measures  short  of  closure  to  cope  with 
its  difficulties;  that  the  relief  it  seeks  is 
essential  to  cost  reduction;  and  that 
such  relief  is  also  very  important  to  the 
town  of  Benson,  since  Apache  is  one  of 
its  principal  employers. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Paractice  and 
Procedure.*  Any  person  desiring  to 
participate  in  this  proceeding  shall  file  a 
petition  to  intervene  in  accordance  with 
Rule  1105.  All  petitions  to  intervene 
must  be  filed  within  fifteen  days  after 
the  publication  of  this  notice  in  the 
Federal  Register. 
Lois  D.  Cashell,  * 

Acting  Secretary. 

[fV  Doc.  84-32109  Filad  12-7-84:  8:45  ami 
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[Docket  Nos.  TASS-1-12-000  and  TA8S-1- 
12-001] 

Distrigas  Corporation,  Distrigas  of 
Massachusetts  Corporation;  Rate 
Change  Pursuant  to  Purchased  Gas 
Cost  Adjustment  Provision 

December  5, 1964. 

Take  notice  that  Distrigas  Corporation 
(Distrigas]  on  November  29, 1984, 
tendered  for  filing  Sixteenth  Revised 
Sheet  No.  1  to  its  FERC  Gas  Tariff  and 
Distrigas  of  Massachusetts  Corporation 
(DOMAC)  on  the  above  date  tendered 
for  filing  Sixteenth  Revised  Sheet  No. 
3A. 

Sixteenth  Revised  Sheet  No.  1  and 
Sixteenth  Revised  Sheet  No.  3A  are 
being  filed  pursuant  to  Distrigas'  and 
DOMAC's  purchased  LNG  cost 
adjustment  provision  set  forth  in  their 
respective  tariffs.  The  Distrigas  rate 
change  is  being  filed  to  reflect  in  its 
sales  rate  to  DOMAC  a  redetermination 
(increase]  of  the  price  paid  for  the 


«  18  CFR  385.1101 -385.1117. 


purchase  of  LNG  from  its  supplier 
SONATRACH  in  accordance  with  tfie 
Distrigas-SONATRACH  Agreement  for 
Sale  and  Purchase  of  Liquefied  Natural 
Gas,  together  with  and  amortisation 
over  the  six-month  period,  January  1, 
1985  through  June  30, 1985.  of  the 
balance  of  the  unrecovered  purchased 
LNG  cost  account. 

The  DOMAC  rate  change  is  being 
filed  to  reflect  the  Distrigas  rate  change 
in  DOMACs  rates  for  resale  to  its 
distribution  customer  companies  and  the 
amortization  over  the  six-month  period, 
January  1. 1985  through  June  30, 1985.  of 
the  balance  in  DOMACs  unrecovered 
purchased  LNG  cost  accoimt  and  the 
GRI  Surcharge. 

Distrigas  and  DC^IAC  request  that 
the  proposed  tariff  sheets  become 
effective  January  1, 1985,  to  coincide 
with  the  change  in  LNG  costs  from 
SONATRACH. 

A  copy  of  this  filing  is  being  served  on 
all  affected  parties  and  interested  State 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
12, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lou  D.  CadwU. 
A  cting  Secretary. 

|FR  Doc  84-32110  Filed  12-7-84:  S^46  am) 
BIIXINQ  CODE  •717-01-M 


[Docket  Nos.  TAS5-1-2-000  and  TAt5-1-2- 

001] 

East  Tennessee  Natural  Gas  Company; 
Rate  Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provlstona 

December  5, 1944. 

Take  notice  that  on  November  30, 
1984,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee]  tendered  for 
filing  Tenth  Revised  Sheet  No.  4.  Eighth 
Revised  Sheet  Nos.  5  and  8  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff  to 
be  effective  January  1, 1985. 

East  Tennessee  states  that  the 
purpose  of  these  tariff  sheets  is  to  reflect 
various  rate  adjustments  pursuant  to  the 


General  Terms  and  Conditions  of  its 
tariff  as  follows: 

(1)  PGA  Rate  Adjustments  pursuant  to 
Sections  22.2  and  22.3; 

(2)  Estimated  Incremental  Pricing 
Surcharges  pursuant  to  Section  28.2. 

East  Tennessee  states  that  copies  of 
this  filing  have  been  mailed  to  all 
affected  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
12. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheO. 
Acting  Secretary. 

|FR  Doc  84-32111  FIM  12-7-84;  8:45  as] 
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[Docket  Nos.  TA8S-1-15-000  and  TAS5-1- 
15-001] 

Mid  Louisiana  Gaa  Company; 
Proposed  Ctiange  in  Rates 

December  5. 1964. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  Nov.  30. 
1984,  tendered  for  filing  as  a  part  of  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff.  Fifty-First  Revised  Sheet  No.  3a 
and  Eleventh  Revised  Sheet  No.  3c  to 
become  effective  January  1, 1985. 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Fifty-First  Revised  Sheet 
No.  3a  is  to  reflect  a  Purchased  Gas  Cost 
Current  Adjustment  and  a  Purchased 
Gas  Cost  Surcharge  resulting  in  a  rate 
after  current  adjustment  of  393.119.  The 
filing  is  being  made  in  accordance  with 
Section  19  of  Mid  Louisiana's  FERC  Gas 
Tariff,  and  the  Purchased  Gas  Cost 
Current  Adjustment  reflects  rates 
payable  to  Mid  Louisiana's  suppliers 
during  the  period  January  1, 1985 
through  July  31, 1985. 

Mid  Louisiana  requested  a  waiver  of 
Section  19.3  of  the  General  Terms  and 
Conditions  of  Mid  Louisiana's  FERC  Gas 
Tariff  and  Section  154.38(d)(4)(iv)(a)  of 
the  Commission's  Regulations  to  allow 
the  rates  to  become  effective  on  Jarmary 


•.uabrKit    A«>«    AO«rS.   riUlC9l9 
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1. 19B5,  which  is  one  month  early.  Mid 
Louisiana  asserts  that  this  would  benefit 
its  customers  by  allowing  its  reduced 
rates  to  go  into  e^ect  as  soon  as 
possible  so  that  its  customers  will 
receive  the  benefit  during  as  must  of  the 
winter  heating  season  as  possible. 

Copies  of  the  filing  have  been  mailed 
to  Mid  Louisiana's  jurisdictional 
customers  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NR.  Washington. 
O.C  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
12. 1964.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CashdL 
Acting  Secretary. 

PH  Doc  M-42112  FUed  U-7-M:  S:4S  «m| 
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(Docfcat  No«.  TA8S-2-5-000  and  TAS5-2-5- 
001] 

MMwestem  Gas  Transmission 
Company.  Rate  FWng  Pursuant  to 
Tariff  Rate  Adjustment  Provisions 

December  5. 1984 

Take  notice  that  on  November  30, 
1984  Midwestern  Gas  Transmission 
Company  (Midwestern)  tendered  for 
filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff,  to  be  effective  January 
1.1985: 

Original  Volume  No.  1 

Twelfth  Revised  Sheet  No.  5 
Eight  Revised  Sheet  No.  7 

Midwestern  states  that  the  purpose  of 
the  revised  tariff  sheets  is  to  reflect 
adjustments  to  its  rates  pursuant  to  rate 
adjustment  provisions  of  the  General 
Terms  and  Conditions  of  its  tariff  as 
follows: 

(1)  PGA  Rate  Adjustments  for  the 
Southern  System  pursuant  to  Section  2 
and  3  of  Article  XVII  and 

(2)  Estimated  Incremental  Pricing 
Surcharges  for  the  Southern  System 
pursuant  to  Section  2  of  Article  XXII. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 


jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
D.C  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  December  12, 1984.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Acting  Secretary. 

(FH  Doc  S4-321 13  Filed  12-7-M:  KM  ami 
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(Docket  No.  CP83-S9-006 

Panhandle  Eastern  Pipe  Line 
Company,  Proposed  Change  In  FERC 
Gas  Tariff 

December  5, 1984 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
November  30, 1984  tendered  for  filing 
Twehty-Fifth  Revised  Sheet  No.  47  to  its 
FERC  Gas  Tariff.  Original  Volumn  No.  1. 

Panhandle  states  that  such  change  is 
made  to  provide  for  a  new  service 
agreement  with  the  City  of  Gruver  dated 
November  12. 1984.  This  sale  contract 
replaces  the  February  1. 1980  contract 
with  Hi-Plains  Utility.  Inc.  (Hi-Plains) 
which  assigned  its  contract  to  the  City 
of  Gruver.  Panhandle  proposes  that  this 
sheet  become  effective  January  1, 1985 
as  this  is  the  effective  date  of  the  new 
gas  sales  contract  with  the  City  of 
Gruver. 

A  copy  of  this  filing  has  been  sent  to 
Panhandle's  jurisdictional  customers 
and  to  the  respective  State  Regulatory 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
IZ  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loia  D.  CasheU. 
Acting  Secretary. 

(FR  Doc  M-32114  FUed  1Z-7-M:  •:«£  un| 
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[Docket  Na  TA»S-1-«-002] 

Sea  Roliin  Pipeline  Company;  Filing  of 
Revised  Tariff  Sheets 

December  5, 1984. 

Take  notice  that  on  November  30, 
1984.  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  Twenty-First 
Revised  Sheet  Nos.  127-D  and  135-C  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  2.  These  tariff  sheets  and  supporting 
information  are  being  filed  pursuant  to 
the  Purhased  Gas  Cost  Adjustment 
provision  set  out  in  Section  4  and  5  of 
Sea  Robin's  Tariff. 

Sea  Robin  states  that  these  revised 
tariff  sheets  and  supporting  data  are 
being  mailed  to  Sea  Robin's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (385.211, 
385.214).  All  such  petitions  or  protest 
should  be  filed  on  or  before  December 
12. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU. 
Acting  Secretary. 

(FR  Doc.  St-aaiS  Flkd  ia-7-64;  8:45  am| 
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[Docket  No*.  TAS5-1-»-000  and  TAtS-1-«- 
001] 

South  Georgia  Natural  Gas  Company. 
Proposed  Changes  FERC  Gas  Tariff 

December  4. 1984. 

Take  notice  that  on  November  29.    • 
1984.  South  Georgia  Natural  Gas 
Company  (South  Georgia)  tendered  for 
filing  Thirtieth  Revised  Sheet  No.  4  to  its 
FPC  Gas  Tariff.  First  Revised  Volume 


»  18  CFR  385  1101-3«5.nt7. 


various  rate  adjustments  pursuant  to  the      the  rates  to  become  effective  on  January 
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No.  1.  This  tariff  sheet  and  supporting 
information  is  being  filed  with  a 
proposed  effective  date  of  January  1, 
1985,  pursuant  to  the  Purchased  Gas 
Cost  Adjustments  provisions  set  out  in 
Section  14  of  South  Georgia's  tariff. 

South  Georgia  states  that  its  Thirtieth 
Revised  Sheet  No.  4  reflects  an  increase 
of  4.25t  per  MMBtu  in  the  Current 
Adjustment  and  a  decrease  of  5.47t  per 
MMBtu  in  the  Surcharge  Adjustment 
presently  in  effect.  The  proposed 
Surcharge  Adjustment  is  (.14t)  per 
MMBtu. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (§S  385.214. 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
11, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU, 
Acting  Secretary. 

(FR  Doc  M-32116  Filed  1Z-7-M:  8:45  ua\ 
BIUJNO  COM  trir-oi-M 


[Docket  No.  CIS5-94-000] 

Tenngasco  Corp..  st  al.;  Application  for 
Authorization  Under  Part  157,  Subpart 
F  and  Part  284  of  the  Commission's 
Regulations  With  Respect  to 
Reporting  Requirements  and  Request 
for  Expedition 

December  4, 1984. 

Take  notice  that  on  November  26, 
1984,  Tenngasco  Corporation 
(Tenngasco)  and  Tenneco  Oil  Company, 
Houston  Oil  and  Minerals  Corporation. 
Tenneco  Exploration.  Ltd..  Tenneco 
Exploration  H.  Ltd..  TINCO.  Ltd.,  and 
Tenneco  West  Inc.  (Tenneco  Producers) 
filed  an  Application  pursuant  to  18  CFR 
385.204. 157.206(a)  and  284.5  for  certain 
authorities  to  assume  the  reporting 
requirements  imposed  upon  transporting 
pipelines  for  Part  157,  Subpart  F 
transportation  and  for  Part  284 
transportation  as  more  fully  described  in 
the  Application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  Applicants  also  request 
expedited  consideration  of  their  request. 

Applicants  state  that  their 
considerable  experience  in  the  spot 


market  to  date  demonstrates  that  the 
Commission's  Part  157,  Subpart  F  and 
Part  284  reporting  requirements  are  not 
compatible  with  the  spot  market  and 
hinder  the  efficient  transportation  of 
natural  gas  which  is  vital  to  successful 
operation  of  the  spot  market. 

Tenngasco.  as  agent  on  behalf  of  spot 
market  customers,  intends  to  enter  into 
blanket  transportation  agreements  with 
pipelines  in  order  to  improve  effective 
management  of  these  spot  market 
transportation  arrangements,  facilitate 
more  efficient  transportation,  resolve 
certain  contractual  difficulties,  and 
hopefully  reduce  for  participating 
pipelines  the  overall  burden  of 
complying  with  the  Commission's 
reporting  regulations.  The  authorizations 
requested,  it  is  asserted,  are  designed  to 
render  the  Part  157.  Subpart  F  and  Part 
284  reporting  requirements  compatible 
with  consolidating  spot  market 
transportation  arrangements  into  single 
blanket  transportation  agreements  with 
each  pipeline.  Absent  such 
authorization,  efficient  operation  of  the 
spot  market  will  not  be  possible. 

Applicants  emphasize  that  the 
Commission  will  continue  to  receive  the 
same  data  it  receives  under  current 
regulations  if  the  authorizations 
requested  are  granted.  Further,  it  is 
asserted,  full  responsibility  for 
compliance  with  the  reporting 
requirements  must  lie  with  Tenngasco  in 
order  to  encourage  pipelines  to  enter 
into  blanket  transportation  agreements 
and  permit  Tenngasco  to  file 
transporting  pipeline  reports  on  their 
behalf.  The  shifting  of  such 
responsibility  to  Tenngasco  by  the 
Commission  will  assure  transporting 
pipelines  that  liability,  if  any,  for  non- 
compliance with  the  reporting 
requirements  will  be  borne  by 
Tenngasco.eAbsent  such  a  finding  by  the 
Commission,  transporting  pipelines  may 
be  reluctant  to  shift  reporting 
responsibilities  to  Tenngasco. 

Applicants  further  assert  that  granting 
of  the  authorizations  requested  will 
relieve  transporting  pipelines  of  a 
significant  reporting  burden,  streamline 
reporting  procedures,  eliminate 
bureaucratic,  administrative  and 
contractual  delay,  and,  in  general, 
substantially  improve  the  efficient 
operation  of  the  spot  market.  Such 
authorizations  should  also  assist  the 
Commission  by  reducing  the  total 
number  of  reports  it  must  review  in  the 

exercise  of  its  regulatory 

responsibilities,  and  by  establishing  one 

source.  i.e.,  Tenngasco.  for  data  on 
Tenneco  Producer  spot  market 

transactions. 
Applicants  would  emphasize  that  no 

Commission  mandated  scheme  of 


contract  carriage  or  market  access  is 
sought  by  this  Application.  A  decision 
by  an  interstate  pipeline,  intrastate 
pipeline  or  local  distribution  company  to 
have  gas  transported  on  its  behalf,  or  to 
provide  transportation  services  as  a 
participating  pipeline,  or  for  pipelines  to 
enter  into  blanket  transportation 
agreements  with  Tenngasco.  is  purely 
voluntary.  Rather.  Applicants  are 
seeking  to  further  the  efficient  operation 
of  the  spot  market. 

Specifically.  Applicants  request  the 
Commission: 

1.  to  authorize  Tenngasco  to  file: 

(a)(1)  annual  reports  (18  CFR 
157.207(a));  (2)  subsequent  reports  (18 
CFR  157.207(b).  284.106(b)  and 
284.126(b));  (3)  final  reports  (18  CFR 
157.207(c).  284.106(d)  and  284.126(d)):  (4) 
other  reports  (18  CFR  157.207(d));  (5) 
initial  full  reports  (18  CFR  284.106(a)  and 
284.126(a));  and  (6)  extension  reports  (18 
CFR  284.106(c)  and  284.128(c))  in  lieu  of 
the  filing  of  such  reports  by  interstate 
and  intrastate  pipelines  who,  pursuant 
to  a  Part  157.  Subpart  F  blanket 
certificate.  Section  311.  or  Order  No.  60. 
transport  gas  sold  by  Tenneco 
Producers; 

(b)  subsequent  reports  reflecting  any 
new  delivery  or  redelivery  points,  any 
additional  transporting  pipelines,  any 
change  in  transporting  pipeline 
transportation  rates,  any  change  in 
estimated  total  and  maximum  daily 
quantities  of  natural  gas  to  be 
transported,  and  any  other  significant 
changes,  within  thirty  (30)  days  after  the 
close  of  the  month  in  which  such 
changes  occur  for  gas  sold  by  Tenneco 
Producers  and  transported  pursuant  to  a 
Part  157,  Subpart  F  blanket  certificate. 
Section  311.  or  Order  No.  60; 

2.  To  impose  full  responsibility  for 
compliance  with  the  reporting 
requirements  of  18  CFR  157.207,  284.4. 
284.106  and  284.126.  upon  Tenngasco.  for 
gas  sold  by  Tenneco  Producers  and 
transported  pursuant  to  a  Part  157. 
Subpart  F  blanket  certificate.  Section 
311.  or  Order  No.  60; 

3.  As  to  transporting  pipelines,  to  the 
extent  of  the  authorizations  sought  by 
Tenngasco  and  Tenneco  Producers 
herein: 

(a)  to  waive  the  reporting 
requirements  of  18  CFR  157.207.  284.4, 
284.106  and  284.126  for  those 
transporting  pipelines  who.  pursuant  to 
a  Part  157,  Subpart  F  blanket  certificate. 
Section  311.  or  Order  No.  60.  transport 
gas  sold  by  Tenneco  Producers  and  who 
would  otherwise  be  required  to  comply 
with  such  reporting  requirements,  and 

(b)  to  relieve  transporting  pipelines 
who.  pursuant  to  a  Part  157.Subpart  F 
blanket  certificate.  Section  311.  or  Ordei 
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No.  6a  transport  gas  sold  by  Tenneco 
Producers,  of  any  responsibility  for 
compliance  with  the  reporting 
requiremenU  of  18  CFR  157.207,  284.4, 
284.106  and  284.128:  and 

4.  To  wave  the  forty-eight  (48)  hour 
filing  requirement  of  18  CFR  284.4(b) 
with  respect  to  transactions  for  which 
Tenngasco  assumes  the  reporting 
requirements  hereunder. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 
should  on  or  before  December  14, 1984, 
file  with  the  Federal  Energy  Regulatory 
Commission.  Washington.  D.C  20426.  a 
petition  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission  Rules. 

Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherv^se 
advised,  it  *vill  be  unnecessary  for 
Applicant  to  appear  or  to  be  represented 
at  the  hearing. 
Lois  D.  CMheO. 
Acting  Secretary. 

(FK  Doc  84-3ai7  FUad  U-7-M:  ft45  am\ 

i  cooc  nn-n-m 


IDodnt  Na  CP7S-M5-0M] 

TennMM*  Cm  PipcNra  Co.,  a  Division 
of  Tefmeco,  ino;  HNng 

December  5. 1984. 

Take  notice  that  on  November  30. 
1984.  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  (Tennessee), 
tendered  for  filing  the  following 
proposed  tariff  sheets  to  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  2.  to  be 
effective  August  15. 1984: 
Second  Revised  Sheet  No.  626 
Third  Revised  Sheetd  No.  628 

Tennessee  states  that  the  purpose  of 
these  tariff  sheets  is  to  amend  Rate 
Schedule  X-45  as  authorized  by  the 
Commission's  August  15, 1984  order  in 
this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
D.C  20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  365.211 
and  385.214).  All  such  peUtions  or 
protests  should  be  filed  on  or  before 
December  li  1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene; 
provided,  however,  that  any  person  who 
has  previously  filed  a  petition  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  petition.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaalwIL 
Acting  Secretary. 

|FR  Doc.  M-3Z118  Rled  12-r-W.  8.^5  «in| 

BNjjNQ  COOK  tn7-ei-a 

(Doawt  Na  RPtS-32-000] 

Transcontinental  Gas  Pips  Uns  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  4. 1964. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
November  27. 1984.  tendered  for  filing 
First  and  Second  Revised  Sheet  Nos. 
2541-A  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  2.  The  proposed  effective 
dates  of  the  tariff  sheets  are  April  1  and 
November  1. 1984.  respectively. 
'  The  tariff  sheets  provide  for  changes 
in  the  rates  and  fuel  requirements  under 
Transco's  Rate  Schedule  X-248 
constituting  a  transportation  agreement 
dated  November  22. 1982  between 
Transco  and  Brooklyn  Union  Gas 
Company. 

The  instant  filing  is  being  made  to 
bring  the  charges  for  the  subject  rate 
schedule  into  conformity  witlrTransco's 
charges  for  similar  services  as  approved 
by  Commission  order  dated  August  30. 
1984  and  letter  order  dated  October  18, 
1984  in  Docket  No.  RP83-137.  Transco 
states  that  it  only  recently  became 
aware  that  it  did  not  have  on  file  such 
approved  rate  and  fuel  requirement 
levels  for  this  rate  schedule. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
jurisdictional  customers  and  interested 
State  Conunission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  portest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  petitions 


or  protests  should  be  filed  on  or  before 
December  11. 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CMheB. 

Acting  Secretary. 

|H<  Ooc  M-3211B  Filed  12-7-M.  tEtf  wnl 
WLUNa  COOC  STIT-SI-M 


(Docket  No.  CP67-337-000) 

Trunldine  Gas  Company;  Change  in 
Tariff 

December  5, 1984. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  November  30. 
1984,  tendered  for  filing  Third  Revised 
Sheet  No.  9-AL  to  iU  FERC  Gas  Tariff. 
Original  Volume  No.  1. 

Trunkline  states  that  this  change  is 
made  to  cancel  Rate  Schedule  X-6.  By 
Commission  order  dated  November  23. 
1979.  in  Docket  No.  CP77-18  (CP67-337). 
Trunkline's  authority  inter  alia,  to 
exchange  natural  gas  with  South  Texas 
Natural  Gas  Gathering  Company  was 
terminated.  Trunkline  proposes  an 
effective  date  of  November  23, 1979. 

A  copy  of  this  filing  has  been  served 
on  South  Texas  Gas  Gathering 
Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
12, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  CashelL 

Acting  Secretary. 

|M«  Ooc  S4-3::i20  Filed  U-7-M  kis  am) 
MLUNO  cooc  SriT-OI-M 
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[Dodcet  Na  QF85-107-000] 

Capco  Financial  Services,  Inc.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

December  5, 1984. 

On  November  6, 1984,  Capco 
Financial  Services,  Inc.,  1111  East 
Tahquitz-McCallum  Way,  Suite  110, 
Palm  Springs.  California  92262 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility,  which  will  consist  of  40 
wind  turbine  generators,  each  having  a 
name  plate  capacity  of  200  kilowatts, 
will  be  located  in  Riverside  County, 
California. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commisison,  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
15  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

IFK  Doc  S4-321Z1  Filed  12-7-U;  &4S  «in| 

BiLUNQ  cooc  srirmi-M 


(Dodcet  No.  0F8S-1 17-000] 

Rapidan  Redevelopment  Limited 
Partnership;  Application  for 
Commission  Certiflcatton  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

December  5. 1984. 

On  December  3, 1984,  Rapidan 
Redevelopment  Limited  Partnership 
(Applicant),  of  18305  Minnetonka 
Boulevard,  Wayzata,  Minnesota  55391, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
facility  pursuant  to  9  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 


The  5,000  kilowatt  Rapidan 
Hydroelectric  Project  (P.  3071)  will  be 
located  on  the  Blue  Earth  River  in  Blue 
Earth  County,  Miimesota.  The  facility 
will  consist  of  an  existing  dam,  reservoir 
and  powerhouse  and  appurtenant 
facilities  to  annually  generate  an 
estimated  16,100  megawatt-hours.  The 
primary  energy  source  for  the  facility  is 
hydro  power.  No  6ther  facilities  using 
the  same  energy  source  and  owned  by 
the  Applicant  are  located  within  one 
mile  of  the  facility.  Construction  of  the 
facility  is  expected  to  be  completed  on 
or  about  December  30. 1984. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quafifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  D.C. 
20426,  in  pccordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
15  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 
Lois  D.  Cashell, 
Acting  Secretary. 

(FR  Doc.  84-32122  Filad  \Z-7-t*:  8:45  im) 

wixiNO  COOC  trir-oi^ 


Office  of  Energy  Research 

Energy  Research  Advisory  Board; 
Supply  Subpanel  of  the  Energy  R&O 
Strategy  Panel;  Cancellation  of 
Meeting 

This  notice  is  given  to  advise  of  the 
cancellation  of  the  meeting  of  the  Supply 
Subpanel  of  the  Energy  R&D  Strategy 
Panel  (December  12. 1984)  of  the  Energy 
Research  Advisory  Board  as  published 


in  the  issue  of  November  20, 1984  (49  FR 
45779). 

Issued  at  Washington.  D.C,  on  November 
30, 1984. 
Charlat  E.  Cathey. 

Deputy  Director,  Science  and  Technology 
Affairs  Staff.  Office  of  Energy  Research. 

[PR  Doc.  84-32080  Filed  12-7-84: 84S  am] 
BHUNQ  cooc  MSO-OI-H 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $14,372.72  (plus  accrued 
interest)  obtained  as  the  result  of  a 
Consent  Order  which  the  DOE  entered 
into  with  Aztex  Energy  Company.  The 
funds  will  be  available  to  customers  that 
purchased  motor  gasoline  from  Aztex 
during  the  period  January  1, 1979 
through  December  31. 1979. 
DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Aztex  consent 
order  funds  must  be  postmarked  within 
90  days  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be 
addressed  to:  Aztex  Consent  Order 
Refund  Proceeding.  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW.. 
Washington,  D.C.  20585.  All  applications 
should  conspicuously  display  a 
reference  to  Case  Number  HEF-0032. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585.  (202)  252-2880. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
relates  to  a  Consent  Order  entered  into 
by  Aztex  Energy  Company  which  settled 
possible  pricing  and  allocation 
violations  with  respect  to  the  firm's 
sales  of  motor  gasoline  during  the  period 
January  1, 1979  through  December  31. 
1979.  Under  the  terms  of  the  Consent 
Order,  $14,372.72  has  been  remitted  by 
Aztex  Energy  Company  and  is  being 
held  in  an  interest-bearing  escrow 
account  pending  determination  of  its 
proper  distribution. 
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The  Office  of  Hearings  and  Appeals 
pre\nou8ly  issued  a  Proposed  Decision 
and  Order  which  tentatively  estabbshed 
a  two-stage  refund  procedure  and 
solicited  comments  from  interested 
parties  cooceming  the  proper 
disposition  of  the  Aztex  Consent  Order 
funds.  The  Proposed  Decision  and  Order 
discussing  the  distribution  of  the  Aztex 
consent  order  funds  was  issued  on  ]ulv 
6. 1964.  49  FR  29665  (July  23, 1984). 

The  Decision  and  Order  published 
with  this  Notice  reflects  an  analysis  of 
the  conunents  received  from  interested 
parties.  As  the  decision  indicates, 
applications  for  refunds  from  the 
consent  order  funds  may  now  be  filed. 
Applications  will  be  accepted  provided 
they  are  postmarked  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register. 

Applications  will  be  accepted  from 
customers  who  purchased  motor 
gasoline  from  A^tex  dining  the  period 
January  1, 1979  through  December  31. 
1979.  TTie  specific  information  required 
in  an  application  for  refund  is  set  forth 
ui  the  Decision  and  Order.  The  Decision 
and  Order  reserves  the  question  of  the 
proper  distribution  of  any  remaining 
consent  order  funds  until  the  first-stage 
claims  procedure  is  completed. 

Dated:  November  20. 1984. 
Geoigi  B.  Brasoay, 

Director,  Office  of  Hearing  and  Appeals- 
Novembem,  19M. 

Dedsioa  and  Cedar  of  the  Department  of 
Enetsy 

Special  Refund  Procedures 

Name  of  Finn:  Aztex  Energy 
Company. 

Date  of  Filing:  October  13, 1963. 

Case  Number  HEF-0032. 

Pursuant  to  the  Department  of  Energy 
(DOE)  procedural  regidations.  10  CFR 
Part  205,  Subpart  V.  on  October  13, 1983. 
the  Economic  Regulatory  Administration 
(ERA)  of  the  DOE  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA)  in  connection  with 
a  Qxuent  Order  entered  into  with 
Aztex  Energy  Company  (Aztex).  The 
petition  requests  that  the  OHA 
formulate  and  implement  procedures  to 
make  refunds  In  order  to  remedy  the 
effects  of  alleged  violations  of  the  DOE 
regulations. 

LBackpound 

Aztex  is  a  "reseller-retailer"  of  refined 
petroleum  products  as  that  terra  was 
defined  in  10  CFR  212.31,  and  is  located 
in  Knoxville,  Tennessee.  The  firm  was 
subject  to  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations  set 
forth  in  10  CFR  Part  211  and  Part  21Z 


Subpart  F,  until  January  28, 1961.  when 
motor  gasoline  and  other  refmed 
petroleum  products  were  exempted  from 
price  and  allocation  controls.  Exec 
Order  No.  12287.  46  FR  9909  (January  3a 
1981).  An  ERA  audit  of  Aztex's  records 
revealed  possible  regulatory  violations 
in  the  amount  of  $437,597.05  with  respect 
to  the  firm's  pricing  of  motor  gasoline 
during  the  period  January  1, 1979 
through  December  31, 1979  (the  audit 
period).  Additionally,  the  audit  reA^ealed 
that  Aztec  may  have  violated  the 
Mandatory  Petroleum  Allocation 
Regulations  during  the  same  period  by 
failing  to  supply  certain  of  its  base 
period  customers  with  their  adjusted 
base  period  allocations  of  motor 
gasoline.  The  alleged  pricing  violations 
were  set  forth  in  a  Notice  of  Probable 
Violation  (NOPV)  issued  to  the  firm  by 
the  ERA  on  May  8, 1980.  A  second 
NOPV.  issued  on  May  9. 198a  set  forth 
the  alleged  allocation  violations.  In 
order  to  settle  all  claims  and  disputes 
between  Aztex  and  the  DOE  regarding 
the  "specified  transactions"  which  were 
the  subject  of  the  audit.  Aztex  and  the 
DOE  enterd  into  a  Consent  Order  on 
0(:tober  7. 1981.  The  Aztex  Consent 
Order  refers  to  the  ERA's  allegations  of 
pricing  and  allocation  violations,  but 
makes  no  findings  of  violation. 
Additionally,  the  Aztex  Consent  Order 
states  that  Aztex  "does  not  admit  that  it 
committed  such  violations."  Consent 
Order  )  4.  In  the  Consent  Order,  Aztex 
agreed  to  remit  $14,372.72  to  the  DOE. 
The  Consent  Order  amount  took  into 
account  a  refund  of  $180,293.84  which 
Aztex  had  made  to  the  marketplace 
prior  to  decontrol.  See  Consent  Order 
I  5.  The  Consent  Order  payment  to  the 
DOE  was  deposited  in  an  interest- 
bearing  escrow  accoimt  for  ultimate 
distribution  by  the  DOE  In  accordance 
with  applicable  laws  and  regulations. 

On  July  8, 1984,  we  issued  a  Proposed 
Decision  and  Order  (PDO)  tentatively 
setting  forth  procedures  to  distribute 
refunds  to  parties  who  were  injured  by 
Aztex's  alleged  regulatory  violations  in 
its  sales  of  motor  gasoline.  See  Aztex 
Energy  Co..  Case  No.  HEF-0032  (July  6. 
1984]  (proposed  decision),  49  FR  29665 
(July  23. 1984).  In  the  PDO.  we  described 
a  two-stage  process  for  distribution  of 
the  funds  made  available  pursuant  to 
the  Aztex  Consent  Order.  Specifically, 
we  proposed  to  disburse  funds  in  the 
first  stage  to  claimants  who  could 
demonstrate  that  they  were  injured  by 
Aztex's  alleged  violations  during  the 
consent  order  period.  (In  the  present 
proceeding,  the  consent  order  period  is 
the  same  as  the  audit  period.)  We  stated 
that  the  money  available  after  payment 
of  refunds  to  eligible  claimants  in  the 
first  stage  would  be  distributed  during  a 


second-stage  process  and  we  pointed 
out  that  the  ultimate  disposition  of  those 
second-stage  funds  would  not  be 
determined  until  after  completion  of  the 
first  stage. 

Thr  purpose  of  this  Decision  is  to 
establish  procedures  to  be  used  for  filing 
and  processing  claims  in  the  first  stage 
of  the  Aztex  refund  process.  This 
Decision  sets  forth  the  information  that 
a  purchaser  of  motor  gasoline  from 
Aztex  should  submit  in  order  to 
establish  eligibility  for  a  portion  of  the 
consent  order  funds.  In  establishing 
these  requirements,  we  will  address 
comments  filed  in  response  to  the  first- 
stage  proposal  in  the  PDO.  We  wnll  not 
however,  determine  second-stage 
procedures  in  this  Decision.  Our 
determination  concerning  the  final 
disposition  of  any  remaining  funds  will 
necessarily  depend  on  the  size  of  the 
funds.  See  Office  of  Enforcement,  9  DOE 
f  82.508  (1981).  [Coline).  It  would 
therefore  be  premature  for  us  to  address 
the  issues  raised  by  coramenters 
concerning  the  proposed  disposition  of 
funds  remaining  after  all  the  meritorious 
first-stage  claims  have  been  paid. 

II.  Jurisdiction  and  Authority  to  Fashion 
Refund  Procedines 

The  Subpart  V  regulations  set  forth 
general  guidelines  by  which  the  OHA 
may  formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  part  of 
a  settlement  agreement  or  pursuant  to  a 
Remedial  Order.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unatle  readily  to  identify  the 
persons  or  firms  who  may  have  been 
injured  as  a  result  of  alleged  or 
adjudicated  violations  or  to  ascertain 
the  amount  of  each  person's  or  firm's 
injuries.  See  Office  of  Enforcement,  9 
DOE  1  82,553  at  85,284  (1982).  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Coline  and  Office  of 
Enforcement.  8  DOE  |  82.597  (1981) 
[Vickers). 

in.  Determination  of  Injury  and  Refund 
Amounts 

According  to  records  in  the  ERA  audit 
file,  Aztex  sold  motor  gasoline  to 
approximately  113  identified  customers 
during  the  audit  period.  These  customers 
included  independent  dealers,  jobbers,  a 
refuier.  an  agicultural  cooperative,  state 
and  local  governments,  arid  other  end- 
users  and  commercial  accounts.  Aztex 
also  supplied  gasoline  to  at  least  one 
consignee  end  one  subsidiary. 
According  to  the  audit  file,  the  majority 
of  Aztex's  sales  of  motor  gasoline 


submittal  constitutes  a  complete  filing.         Research  Advisory  Board  as  published        proper  distinbution. 


Federal  Rc^ler  /  VoL  49.  Na  238  /  Monday.  December  iq  1984  /  Noticei 


occurred  in  Tennessee,  although  some 
customers  apparently  were  located  in 
Kentucky  and  Virginia.  Claimants  in  this 
proceeding  will  fall  into  the  following 
categories:  (1)  resellers  (including 
retailers  and  refiners  acting  in  the 
capacity  of  resellers)  of  motor  gasoline, 
and  (2)  firms,  individuals,  or 
organizations  that  were  consumers  (end- 
users)  of  Aztex  motor  gasoKne.  "Hie 
motor  gasohne  purchased  by  claimants 
will  have  been  purchased  either  directly 
uTim  Aztex  or  from  other  firms  in  a 
chain  of  distribution  leading  back  to 
Aztex. 

As  we  have  noted,  the  Aztex  Consent 
Order  resohred  the  DOE  enforcemiait 
proceeding  with  lespect  to  the  firm's 
pricing  and  allocation  practices.  Since 
refund  claims  based  upon  each  type  of 
alleged  violation  are  substantially 
different  and  since  the  methods  of 
determining  refund  amounts  for  each 
tj-pe  of  claim  wH  also  differ,  we  will 
address  the  reqniranents  for  pricing  and 
allocation  claims  separately. 

A.  Claims  Based  on  Alleged  Price 
Violations 

Resellers  filing  refund  claims  based 
upon  Aztex's  alleged  pricing  violations 
were  in  a  position  to  pass  on  any 
overcharges  to  their  customers.  We 
therefore  stated  in  the  PDO  that  such 
claimants  generally  would  be  reqaired 
to  estabU^  that  they  abscxtied  the 
alleged  overcharges^')  We  stated  that 
to  make  this  showing  they  would  have 
to  demonstrate  that  at  the  time  they 
purchased  motor  gasoline  from  Aztex 
market  conditions  would  not  permit 
them  to  increase  their  prices  to  pass 
through  the  additional  costs  associated 
with  the  alleged  ovax:harges.  In 
addition,  we  proposed  that  resellers  be 
required  to  show  that  they  maintained 
"banks"  of  unrecovered  costs  in  order  to 
demonstrate  that  they  did  not 
subsequently  recover  those  costs  by 
increasing  their  prices.  See  Office  of 
Enforcement.  10  DOE  \  85.029  at  88. 125 
(1982)  {Ada).  We  noted  that  the 
maintenance  of  a  bank  would  not 
however,  automatically  establish  ii^ury. 

Since  we  did  not  receive  any 
comments  in  opposition  to  our  proposed 
reqiiirements  regarding  this  showing  of 
injury,  we  will  adopt  these  proposals  in 
this  proceeding.  However,  as  indicated 
in  the  PDO,  we  will  adopt  certain 
presumptions  which  have  been  used  in 
many  prior  special  refund  cases.  First 
we  will  adopt  a  presumption  that  the 
alleged  ovecharges  were  dispersed 
equally  in  all  sales  of  motor  gasoline 
made  by  Aztex  during  the  consent  order. 
The  OHA  has  referred  to  this 
presumption  in  the  past  as  a  volumetric 
refund  amount  Second,  we  will  axlopt  a 


presumption  of  injury  with  respect  to 
small  claims  based  upon  Aztex's  alleged 
overcliai^es. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
20S.282(e)  of  those  regulations  states 
that: 

In  estabiishing  stuidards  and  procedum 
for  implemanting  rs&uul  distributions,  the 
OfCce  of  Hearings  and  Appeals  shall  take 
into  acco\int  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  prscticabtc  all  ovtatanding 
claims,  in  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  approprtate  presumptions. 

10  CFR  205.282(e).  llie  presumptions 
we  will  adopt  in  this  case  are  used  to 
permit  daimants  to  participate  in  the 
refund  process  without  incurring 
disproportionate  expenses,  and  to 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  at  the  limited  resoarces 
available. 

The  volumetric  refund  presumptioB 
assumes  that  alleged  overcharges  were 
spread  equally  over  all  gallons  of 
product  marketed  by  a  particular  firm. 
In  the  abaence  of  better  information,  this 
assumption  is  sound  because  of  the 
manner  in  which  the  DOE  price 
regulations  required  a  regulated  firm  to 
account  for  increased  costs  in 
determining  its  prices.  However,  we  also 
recognize  that  the  impact  on  an 
individual  purchaser  could  have  been 
greater,  and  any  purchaser  is  allowed  to 
file  a  refund  appUcaticn  based  on  a 
claim  that  die  impact  of  the  alleged 
overcharge  on  it  was  greater  than  the 
pro  rata  amount  determined  by  the 
volumetric  presumption.  See,  e.g.,  Amtel 
Inc.,  12  D(%  1 85.073  at  66.233-34  (1964); 
Sid  Richards^  Carbon  and  Gasoline 
Co.  and  Richardson  Products  Co./ 
Siouxland  Propane  Co..  12  DOE  \  85.064 
at  88,164  (19&4).  Based  on  the 
information  available  to  us.  the  per 
gallon  volumetric  refund  amount  will  be 
$0.00049  per  gallon  ($14472.72  divided 
by  29321,434  gallons  of  motor  gasoline 
sold  by  Aztex  during  the  ccHisent  <Hder 
period).  Successful  daimants  will 
receive  refunds  based  on  their  eligible 
purchase  volumes  multiplied  by  the 
volumetric  refund  amount  plus  a 
proportionate  share  of  the  interest 
accrued  on  the  consent  order  fund  since 
it  was  remitted  to  the  DOE. 

The  presumption  that  reseller 
claimants  seeking  refunds  up  to  a 
certain  threshold  level  were  injured  by 
the  pricing  practices  settled  in  the  Aztex 
consent  order  is  based  on  a  niunber  of 
considerations.  See.  e.g.,  Uban  Oil  Co.,  9 
DOE  1  82.541  (1982)  (Uban).  As  we  have 


noted  in  many  previoos  refund 
decisions,  there  may  be  considerable 
expenses  involved  in  gathering  the  types 
of  data  needed  to  support  a  detailed 
claim  of  in^uiy.  In  order  to  prove  suck  a 
clain,  an  applicant  must  compile  and 
submit  detailed  factual  informs  tioa 
regarding  the  iapact  of  alleged 
overcharges  which  took  place  many 
years  ago.  This  procedure  is  generally 
time-consuming  and  eiq>en8ive.  and  in 
the  case  of  saiall  claims,  the  cost  to  the 
firm  of  fathering  this  factual 
information,  end  the  cost  to  the  OHA  of 
analyzing  it  nay  be  many  times  the 
expected  refund  amount  Failure  to 
allow  simplified  application  procedures 
for  small  claims  could  therefore  operate 
to  deprive  inhered  parties  of  the 
opportunity  to  obtain  a  refond.  The  use 
di  presumptions  is  also  desirable  from 
an  administrative  standpoint  because  it 
allows  the  OHA  to  process  a  large 
numbo-  of  routine  claim*  qoickly,  and 
therefore  to  make  effident  use  of  its 
limited  resources.  Finally,  these  smaller 
daimants  did  porchase  covered 
products  from  Aztex  and  were  in  the 
chain  of  distribatioa  where  the  alleged 
overcharges  occurred.  Therefore,  they 
bore  some  impact  of  the  alleged 
overcharges,  at  least  Initially,  "nie 
presumption  etiminates  the  need  for  a 
claimant  to  siiAmiit  and  die  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  diat  initial 
impact. 

Under  die  presumptions  we  are 
adopting,  a  reseller  or  retailer  claimant 
will  not  be  required  to  submit  any 
additional  evidence  of  injury  beyond 
purchase  volumes  if  its  refund  claim  is 
based  on  monthly  purchases  below  a 
threshold  leveL(23  Previous  OHA  refund 
decisions  have  expressed  the  threshold 
either  in  terms  of  a  purchase  volume 
figure  from  die  consent  order  firm,  or  as 
a  dollar  refund  figure,  as  was  the  case  in 
the  July  a.  1984  FDO  issued  in  this 
proceeding.  In  Texas  Oil  and  Gas  Corp.. 
12  DOE  1  85.060  (1964)  (TOGCO).  we 
not€Kl  that  describing  the  threshold  in 
terms  of  a  dollar  amount  rather  than  a 
purchase  volume  figure  would  better 
effectuate  our  goal  of  facilitating 
disbursements  to  applicants  seeking 
relatively  small  refunds.  Id.  At  88.21a 
We  believe  that  the  same  approach 
should  be  followed  in  this  case.  The 
adoption  of  a  threshold  level  below 
which  a  daimant  does  not  have  to 
submit  any  further  evidence  of  infuxy 
beyond  volumes  purchased  is  based  on 
several  factors^J)  As  noted  below,  we 
are  especially  concerned  that  the  cost  to 
the  applicant  and  the  Govemmeot  of 
compiling  and  analyzing  information 
sufficient  to  make  a  detailed  showing  of 
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injury  not  exceed  the  amount  of  the 
refund  to  be  gained.  In  this  case,  where 
the  potential  per  gallon  refund  to  be 
gained  is  fairly  low,  and  the  time  period 
of  the  consent  order  is  relatively  distant, 
we  believe  that  the  establishment  of  a 
presumption  of  injury  for  all  claims  of 
$5,000  or  less  is  reasonable.('#)  Id.;  see 
aJso  Marion  Corp..  12  DOE  1  85.014 
(19B4). 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers, 
including  businesses  that  are  unrelated 
to  the  petroleum  industry,  were  injured 
by  the  alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  other  businesses 
were  not  subject  to  price  controls  during 
the  consent  order  period,  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  For  these  reasons,  an 
analysis  of  the  impact  of  the  increased 
cost  of  petroleum  products  on  the  final 
prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement,  Economic  Regulatory 
Administration:  In  the  Matter  of  PVM 
OH  Associates,  Inc..  10  DOE  1  85,072 
(1983):  see  also  TOGCO.  12  DOE  at 
88.209,  and  cases  cited  therein.  We  have 
therefore  concluded  that  end-users  of 
Aztex  motor  gasoline  need  only 
document  their  purchase  volumes  from 
Aztex  in  order  to  make  a  sufficient 
showing  that  were  injured  by  the  firm's 
alleged  overcharges. 

B.  Qaims  Based  on  Alleged  Allocation 
Violations 

As  we  noted  in  the  PDO,  claims  for 
refunds  based  on  alleged  allocation 
violations  are  substantially  different 
from  those  based  on  alleged 
overcharges.  Allocation  claims  are 
based  on  the  consent  order  firm's 
alleged  failure  to  furnish  petroleum 
products  that  it  was  obliged  to  supply  to 
the  claimant  under  the  DOE  allocation 
regulations.  See  10  CFR  Part  211.  We 
observed  in  the  PDO  issued  in  the 
present  case  that,  according  to  the  audit 
record,  Aztex  allegedly  violated  the 
allocation  regulations  by  the  use  of 
incorrect  allocation  fractions.  See  10 
CFR  211.10(b)  (5)  Because  Aztex's  base 
period  purchasers  would  not  have 
access  to  the  information  necessary  to 
know  Aztex's  correct  allocation  fraction, 
we  tentatively  concluded  that  it  was 
likely  that  they  were  not  aware  of  this 
alleged  allocation  violation,  and  thus 
were  not  in  a  position  to  have  filed  a 
timely  complaint  with  the  DOE.  Hence, 
we  stated  our  intention  to  treat 
allocation  claims  filed  in  this  proceeding 
with  greater  flexibility  than  in  previous 


refund  cases  if  they  were  based  upon 
allegedly  erroneous  allocation  fractions. 
We  stated  that  with  respect  to  this 
limited  type  of  claim,  we  would  not 
require  that  an  allocation  claimant  have 
contemporaneously  complained  of 
Aztex's  alleged  allocation  practices.  We 
proposed  instead  that  such  an  allocation 
claimant  need  only  (i)  submit 
information  sufficient  to  document  that 
it  did  not  receive  an  alternate  supply  of 
motor  gasoline,  and  (ii)  provide  a 
reasonable  demonstration  that  its  claim 
is  well-founded,  including  the  best 
available  evidence  of  the  injury  that  is 
sustained.(&) 

Since  the  issuance  of  the  PDO,  it  has 
come  to  our  attention  that  several  of 
Aztex's  customers  did  make 
contemporaneous  complaints  to  the 
DOE  with  respect  to  possible  allocation 
violations  by  Aztex.  This  information 
will  of  course  be  utilized  in  evaluating 
any  claims  submitted  by  those 
customers.  Nevertheless,  we  have 
decided  after  careful  consideration  not 
to  require  a  contemporaneous  complaint 
with  respect  to  claims  based  upon 
allegedly  erroneous  allocation  fractions. 
In  the  context  of  the  general  reduction  in 
motor  gasoline  supplies  that  took  place 
during  much  of  1979,  it  would  have  been 
difficult  for  a  purchaser  to  distinguish 
between  supply  reductions  caused  by 
the  generally  reduced  availability  of 
petroleum  products  and  supply 
reductions  caused  by  allegedly 
miscalculated  allocation  fractions. 
Accordingly,  in  this  proceeding  we  will 
adopt  a  more  flexible  approach  with 
respect  to  this  specific  type  of  claim 
than  we  have  in  prior  refund 
proceedings  in  that  we  will  not  require 
evidence  of  a  contemporaneous 
complaint  to  the  DOR  Of  course  the 
burden  of  demonstrating  that  economic 
injury  is  traceable  to  Aztex's  alleged 
allocation  practices  rests  with  the 
claimant. 

With  respect  to  other  types  of  alleged 
allocation  violations,  we  stated  in  the 
PDO  that  we  would  presume  that  such 
claimants  were  aware  of  Aztec's  alleged 
violations,  and  would  not  approve  their 
allocation  claims  unless  a  timely 
complaint  was  made  to  the  DOE.  Since 
we  have  received  no  comments 
objecting  to  this  proposal,  we  will  adopt 
it  in  this  proceeding. 

Finally,  we  will  adopt  a  rebuttable 
presumption  that  if,  during  the  course  of 
the  entire  consent  order  period,  any 
allocation  claimant,  regardless  of  the 
basis  of  its  claim,  received  aggregate 
volumes  of  motor  gasoline  from  all 
sources  at  least  equal  to  its  adjusted 
base  period  allocation  for  that  period,  it 
was  not  injured  by  Aztex's  alleged 


failure  to  supply  correct  volumes  during 
certain  months.  In  view  of  the  small  size 
of  the  Aztex  consent  fund,  this 
presumption  is  justified  in  order  to  limit 
eligibility  for  allocation  refunds  to  only 
those  Arms  that  were  most  adversely 
affected  by  Aztex's  alleged  allocation 
violations. 

In  the  PDO,  we  stated  that  in 
accordance  with  our  prior  decisions, 
claimants  who  make  a  reasonable 
demonstration  of  an  allocation  violation 
may  receive  a  refund  based  on  the 
profits  lost  as  a  result  of  their  failure  to 
receive  the  allocated  product.  See,  e.g., 
Tenneco  Oil  Co./Research  Fuels,  Inc., 
10  DOE  I  85,012  (1982).  We  noted, 
however,  that  if  we  receive  numerous 
allocation  claims,  we  may  depart  from 
the  case-by-case  method  of  calculating 
allocation  claim  refund  amounts  as  done 
in  prior  proceedings  and  adopt  a  more 
general  formula.  Since  we  have  received 
no  comments  challenging  these 
proposals  we  shall  adopt  them  in  this 
proceeding. 

C.  Other  Matters 

Since  we  have  received  no  comments 
objecting  to  it,  we  shall  also  adopt  our 
proposal  to  establish  a  minimum  refund 
amount  of  $15.00  for  first-stage  claims. 
In  prior  special  refund  cases,  we  have 
not  approved  refimds  for  less  than 
$15.00  because  the  cost  to  the  public  of 
issuing  such  small  refunds  exceeds  the 
restilutionary  benefits  that  may  be 
achieved.  See,  e.g.,  Uban,  9  DOE  at 
85,225. 

One  comment  raised  the  issue  of  the 
proper  party  to  receive  a  refund  if  a  firm 
which  purchased  Aztex  motor  gasoline 
was  sold  subsequent  to  the  consent 
order  period.  If  a  refund  claimant  has 
sold  its  business,  it  will  be  required  to 
provide  the  name  and  address  of  the 
new  owner  so  that  a  determination  as  to 
appropriate  recipient  of  any  refund  may 
be  made.  If  the  claimant  has  purchased 
a  firm  that  was  an  Aztex  customer 
during  the  consent  order  period,  the 
name  and  address  of  the  owner  during 
that  period  must  be  provided. 

V.  Applications  for  Refund  Procedures 

After  having  considered  all  the 
comments  received  concerning  the  first- 
stage  procedures  tentatively  adopted  in 
our  July  6  proposed  decision,  we  have 
concluded  that  applications  for  refunds 
should  now  be  accepted  from  parties 
who  purchased  Aztex  motor  gasoline 
during  the  consent  order  period. 
Applications  must  be  postmarked  within 
90  days  should  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  See  10  CFR  205.286.  An 
application  must  be  in  writing,  signed  by 
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the  applicant  and  specify  that  it 
pertains  to  the  Aztex  Consent  Order 
Fund,  Case  No.  HEF-0032. 

All  applications  for  refand  most  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Pttbbc  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Room  lE-234. 1000  Independence 
Avenue,  SW.,  Washington,  D.C  Any 
claimant  whose  apphcation  contains 
confldential  information  must  so 
indicate  on  the  first  page  of  its 
application  and  submit  two  additional 
copies  of  its  application  from  which  tiie 
information  which  the  applicant  claims 
is  confidential  has  been  deleted, 
together  with  a  statement  specifying 
why  any  such  information  is  pri\'ileged 
or  confidential.  Each  application  must 
indicate  whether  the  applicant  or  any 
person  acting  on  its  instructions  has 
filed  or  intends  to  file  any  other 
application  or  dairo  of  vvfaatever  nature 
regarding  the  matters  at  issue  in  the 
underlying  Aztex  enforcement 
proceeding.  Each  application  must  also 
include  the  following  statement  I  swear 
(or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the 
best  of  my  knowledge  and  belief.  See  10 
CFR  205.283(c);  18  U.S.C.  1 1001.  In 
addition,  the  applicant  should  furnish  us 
with  the  name,  tide,  and  tele|:riK>ne 
number  of  a  person  who  may  be 
contacted  by  the  OHA  for  additional 
mformation  concerning  the  application. 
All  applications  should  be  sent  to:  Aztex 
Consent  Order  Refund  Proceeding. 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  D.C. 
20585.  All  applications  for  refund 
received  within  the  time  limit  specified 
will  be  processed  pursuant  to  10  CFR 
205.284  and  the  procedures  set  forth  in 
this  Decision  and  Order. 

In  order  to  assist  applicants  in 
establishing  eligibility  for  a  portion  of 
the  Aztex  consent  order  funds,  the 
following  subjects  should  be  covered  in 
applications  for  refund: 

I.  Applications  Based  on  Alleged  Price 
Violations: 

A.  Each  applicant  should  reptorl  its  volume 
of  Aztex  motor  gaeoline  purchaaes  by  month 
for  the  period  of  time  for  which  it  is  claiming 
that  it  was  injured  by  the  alleged 
overcharges. 

B.  Each  applicant  should  specify  how  it 
used  the  Aztex  motor  gaaohiie — te.,  whether 
it  was  •  reaeller  or  an  end-user.  If  tite 
applicant  is  an  agricultural  cooperative,  h 
should  specify  the  percentage  of  motor 
gasoline  it  purchased  from  Aztex  during  the 
consent  order  period  that  was  resold  to  its 
members,  and  provide  a  fall  explanatioB  of 
the  manner  in  whidi  refunds  will  l>e  passed 
through  to  its  members. 

C.  If  the  applicant  is  a  reseller  who  wishes 
to  claim  a  refund  based  upon  Aztex's  alleged 
overchages  in  excess  of  $5,000  it  should  also: 


(i)  state  whether  M  meintakied  banks  of 
unrecouped  product  cost  IrKTreases  iron  me 
date  of  die  alteged  violation  until  motor 
gasoline  wet  decontroHed.  It  shouM  furnish 
OHA  with  quarterly  bank  calealatioRS;  {7\ 

(ii)  submit  evidence  to  establisit  that  M  did 
not  pass  on  the  alteged  mYary  to  its 
customers.  For  example,  a  firm  may  submit 
market  surveys  to  show  that  price  increases 
to  recover  alleged  ov^ercharges  wrere 
infeasible. 

D.  if  the  applicant  is  a  reselleT  who  wishes 
to  daim  ■  refund  in  excess  of  the  per  galkn 
volumetric  amount,  it  must,  in  addition  to 
providing  the  infbrmatioB  specified  ia 
paragraph  C,  submit  evidence  which 
establishes  that  H  was  injured  hj  alleged 
overcharges  on  ■  per  gallon  basis  at  ■  level 
greater  than  the  volumetric  amount. 

E.  Each  eppljcant  shonld  state  whether  H 
was  a  spot  purchaser  or  operated  as  a 
consignee. 

II.  Applications  Based  on  Alleged 
Allocation  Violations 

Eadi  apphcant  seeking  a  refund  based 
upon  alleged  allocation  violations  riionld 
provide: 

A.  a  description  of  any  complaints  made  to 
the  DOE,  vnless  the  allocation  claim  is  based 
solely  on  allegedly  miscalcidated  allocation 
fractions; 

B.  its  base  period  allocation  of  motor 
gasoline  from  each  of  its  suppliers  for  each 
month  of  the  consent  order  period:f  ff) 

C.  its  actual  purchases  of  motor  gasoline 
from  each  supplier  during  each  monA  of  die 
consent  order  period; 

D.  a  description  of  its  efforts  to  locate 
alternative  supplies  of  gasoline; 

E.  computation  of  lost  net  profit  (per  gallon) 
sustained  as  the  result  of  alleged  allocation 
violations  by  Aztex. 

III.  All  Applicants 

A.  Each  applicant  should  state  whether  it 
was  in  any  way  affiliated  with  Aztex.  If  so,  it 
should  specify  the  nature  of  that  affiliatioa. 

B.  E^ch  applicant  should  state  whethw 
there  has  been  any  change  in  ownership  of 
the  entity  that  purchase  motor  gasoline  from 
Aztex  since  the  end  of  the  audit  period.  If  so, 
the  name  and  addreas  d  the  fonner  (or 
current)  owner  should  be  provided. 

C.  Each  applicant  should  report  whether  it 
is  or  has  been  involved  as  a  party  in  any 
DOE  or  private  section  210  eniorcemeiit 
actions.  If  these  actions  have  terminated,  the 
applicant  should  furnish  a  copy  of  any  final 
order  issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  briefly  describe 
the  action  and  its  current  status.  Of  course, 
the  applicant  is  under  a  continuing  obligation 
to  keep  the  OHA  informed  of  any  change  in 
status  during  the  pendency  of  its  application 
for  refund.  See  10  CFR  205.fl(d). 

It  is  therefore  ordered  that 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Aztex  Energy  Company 
pursuant  to  the  Consent  Order  executed 
on  October  7, 1981,  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  pubUcation  of 
this  Decision  and  Order  in  the  Federal 
Register. 


Dated:  November  Si,  19M. 
George  B.  Breznay, 
Director.  Office  ofHeanmgs  and  Appeals. 

Footnotes 

(;)  We  proposed,  however,  that  agricultural 
cooperatives  that  engaged  in  the  marketing  of 
motor  gasoline  not  be  required  to  make  a 
detailed  demoostratioB  tkal  they  absorbed 
Aztex's  alleged  overchaigea.  but  instead  be 
required  only  to  submit  inforoMtioa 
coocemiog  their  purchase  volumes,  and  a  faU 
explanation  of  the  manner  ia  wkicfa  refunds 
will  be  passed  tiiroi^  to  tlMir  ibuatoasen^ 
who.  for  the  most  part  are  tiwtr  leiiber 
ownen.  See  Office  of  Special  CounaeJ,  9  DOE 
1  82.538  at  85J08  (1982)  fTeiHteoof.  While  we 
are  adopting  tfaia  proposal  ia  lUs  final 
Decisioa.  we  wiah  to  make  it  clear  that  with 
respect  to  any  portion  of  the  aotor  fwoline 
purchases  from  Aztex  that  was  reaoU  to  mm- 
members,  cooperativea  will  be  treated  ia  ttM 
same  manner  aa  other  resellers,  and  will  be 
required  to  make  a  separate  showing  that 
they  were  iniured  by  the  alleged  overcharges 
attributable  to  tiwae  volumes  add  to  non- 
members. 

[2]  In  the  PDO  we  specified  sevnal  groaps 
of  purchasers  that  would  l>e  presumed  not  to 
have  been  injured  by  Aztex"s  alleged 
overcharges  and  that  would  therefor*  be 
ineligible  for  refniKls.  including  refunds 
below  the  threshold  level.  For  example,  we 
proposed  that  spot  purchasers  not  be  eligible 
for  refunds  because  they  would  not  have 
made  spot  market  purchases  of  Aztex's 
product  at  increased  prices  unless  they  *rere 
able  to  pass  through  the  fuH  amount  of  the 
firm's  selhng  price  at  the  time  of  purchases  to 
their  own  customers.  We  stated  that  in  order 
to  overcome  tiie  rebuttable  presumption  thai 
they  were  not  injured,  spot  purchasers  would 
need  to  submit  additional  evidence  to 
establish  that  they  were  unable  to  reco\-eT  the 
increased  prices  they  paid  to  Aztex.  See 
Office  of  Special  Counsel.  10  DOE  1  85.0M 
(1982)  (Amocc). 

We  also  proposed  to  establish  a  rebuttable 
presumption  that  claims  submitted  by 
consignees  should  not  be  approved.  We 
stated  that  a  consignee  could  rebut  this 
presumption  by  establishing  that  its  sales 
voltunes,  and  its  corresponding  commission 
revenues,  declined  due  to  the  alleged 
uncompetitiveness  of  Aztex's  prices.  See 
Amoco  at  88.2(X).  We  also  noted  that  Weigels. 
the  one  firm  identified  as  a  consignee  in  the 
ERA  audit  files,  apparently  also  purchased 
some  motor  gasoline  from  Aztex  on  a  non- 
consignment  Iwsis,  aiui  stated  that  the 
presumption  of  non-injury  would  not  apply  to 
gasoline  sold  by  the  firm  on  other  than  a 
consignment  basis. 

In  the  PDO,  we  also  pointed  out  that  Aztex 
supplied  motor  gasoline  to  a  subsidiary. 
Cloud-Southern  Fuel  Company,  50  percent  of 
which  was  owned  by  Aztex  during  the  audit 
period.  However,  these  sales  were  not 
included  in  the  audit  which  led  to  the  tiOPMh 
issued  to  Aztex  and.  thus,  are  not  among  the 
"specified  transactions"  which  are  covered 
by  the  Consent  Order.  See  Consent  Order 
\\  A  and  5.  Accordingly,  we  tentatively 
concluded  that  Cloud-Southern  would  not  be 
eligible  for  refunds  from  the  Aztex  cr-ienl 
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order  fund.  We  further  stated  that  it  would 
not  be  appropriated  to  grant  a  refund  to  this 
firm  since  the  refund  would  inure  to  Aztex.  In 
addition,  we  noted  that  it  is  unclear  from  the 
ERA  audit  file  whether  some  of  the  retail 
cutlets  listed  as  customer*  of  Aztex  were 
independent  dealers  or  Aztex  company- 
operated  stations.  We  stated  that  <iny  of  the 
retail  stations  supplied  by  Aztex  that  were 
Aztex  company-operated  retail  outlets  would 
not  be  eligible  for  refunds,  since  they  were 
part  of  Aztex  for  pricing  purposes.  See  10 
CFJL  Part  212.  Subpart  F.  On  the  other  hand, 
we  eoBcluded  that  retail  stations  whose 
locations  were  owned  and  supplied  by  Aztex, 
but  which  were  independently  operated, 
would  be  eligible  for  refunds  since  they  did 
not  beneflt  from  Aztex's  alleged  overcharges. 

None  of  the  comments  we  received 
challenged  these  general  proposals  for  the 
determination  of  injury  with  respect  to 
Aztex's  alleged  overcharges.  Accordingly,  we 
will  adopt  them  in  this  proceeding. 

[3)  We  recognize  that  even  the  showing  of 
purchase  volumes  may  be  difficult  for  some 
applicants.  One  conunenter  has  noted  that 
while  its  records  dating  from  the  audit  period 
indicate  its  overall  purchases  of  motor 
gasoline,  they  do  not  show  volumes  of 
purchases  from  each  supplier.  For  this 
reason,  that  firm  would  be  unable  to  report 
its  motor  gasoline  purchases  form  Aztex 
during  the  audit  period.  It  is  possible  that 
other  firms  and  organizations  may  have 
similar  difficulties.  Therefore,  we  will  accept 
certified  purchase  estimates  from  claimants 
provided  that  (a)  they  make  a  showing  that  it 
is  excessively  difficult  for  them  to  establish 
actual  purchase  Tigures  and  that  the  method 
used  in  deriving  the  estimates  is  reasonable, 
and  (b]  information  as  to  the  firm's  purchase 
volumes  obtained  from  Aztex  gives  us  no 
reason  to  question  the  validity  of  those 
estimates.  Resellers  who  use  such  estimates 
and  claim  refunds  in  excess  of  the  threshold 
will  still  be  required  to  document  the  extent 
of  injury  sustained.  See  TOCCO,  12  DOE  at 
88.209. 

[4]  In  the  July  6  nX),  we  proposed  to 
establish  a  threshold  of  S2.500.  Although  the 
information  available  to  us  does  not  indicate 
that  any  customer  purchased  sufficient 
volumes  (about  5.1  million  gallons)  of  motor 
gasoline  from  Aztex  during  the  consent  order 
period  to  generate  a  refund  in  excess  of 
S2,500  using  the  volumetric  presumption,  we 
have  chosen  to  raise  the  threshold  in  keeping 
with  the  desire  of  this  Office  to  establish 
consistent  criteria  with  respect  to  the 
presumption  of  injury  applied  to  small 
claimants. 

(5)  Throughout  the  audit  period,  suppliers 
were  required  to  calculate  and  allocation 
fraction  pursuant  to  10  CFR  211.10(b)  prior  to 
supplying  covered  petroleum  products.  The 
allocation  fraction  for  a  particular  month  was 
calculated  by  dividing  the  supplier's  allocable 
supply  for  that  month  by  its  total  supply 
obligation  for  the  month  based  on  the  amount 
it  supplied  in  the  corresponding  month  of  the 
base  period. 

[0]  In  discussing  the  showing  required  of 
allocation  claimants  in  prior  Subpart  V 
proceedings,  we  stated  that  the  Tinn.  in 
addition  to  providing  evidence  of  a 


contemporaneous  complaint,  would  have  to 
submit  sufficient  information  to  demonstrate 
that  its  claim  was  "not  spurious."  See  e.g., 
Amoco,  10  DOE  at  88,220.  In  practice,  we 
have  approved  allocation  claims  when  an 
applicant  has  made  a  reasonable 
demonstration  that  its  claim  is  well-founded. 
See  e,g.,  Tenneco  OH  Co. /Research  Fuels, 
Inc..  10  DOE  1  85,012  (1982);  compare 
Tenneco  Oil  Co./Kem  Oil  Sr  Refining  Co.,  10 
DOE  1  85,003  (1982)  (refund  application 
denied),  affd  sub  nam.  Kent  Oil  6r  Refining 
Co.  V.  DOE,  3  Fed.  Energy  Guidelines  1  28,497 
(D.C  Cal.  1983)  (DOE  motion  for  summary 
judgment  granted).  Regardless  of  how  we 
denominate  the  standard  to  be  used  in 
allocation  refund  cases,  it  must  be 
emphasized  that  it  is  an  equitable  standard 
and  less  stringent  than  the  level  of  proof 
required  to  demonstrate  an  actual  violation 
of  the  DOE  regulations.  See  Kent  Oil  Sr 
Refining  Co.,  v.  Tenneco  Oil  Co.,  3  Fed. 
Energy  Guidelines  1 28,469  (Temp.  Emer.  Ct. 
App.  1983). 

(7)  The  bank  requirement  for  retailers  was 
eliminated  in  the  amendments  to  the  retailer 
price  rule  effective  July  15, 1979.  44  Fed.  Reg. 
42542  (July  19, 1979).  Therefore,  no  showing  of 
cost  banks  will  be  required  of  motor  gasoline 
retailers  after  that  date. 

[8]  The  base  period  for  January  and 
February  1979  was  the  corresponding  month 
of  1972.  For  the  months  of  March  through 
December  1979,  the  base  period  was  the 
corresponding  month  of  the  period  November 
1977  through  October  1978.  See  10  CFR 
211.102  and  Standby  Petroleum  Product 
Allocation  Regulations  Activation  Order  No. 
1,  44  FR  11202  (February  2a  1979),  Fed. 
Energy  Guidelines,  Petroleum  Regulations 
1974-1981, 1 14,992A. 

|FR  Doc.  S4-^J20S6  Filed  t2-7-S4;  8:45  un| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-51514B;  FflL-2733-7] 

CaitMxylated  Alkane  Did; 
Premanufacture  Notice;  Extension  of 
Review  Period 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  is  extending  the  review 
period  for  an  additional  90  days  for 
premanufacture  notice  (PMN]  84-558, 
under  the  authority  of  section  5(c)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
The  review  period  will  now  expire  on 
March  3, 1985. 

FOM  nrnXHER  INFORMATION  CONTACT: 
Paul  Matthai,  Chemical  Control  Division 
(TS-794),  Enironmental  Protection 
Agency.  Rm.  E-611,  401  M  St.,  SW,. 
Washington.  D.C.  20460.  (202-382-3385). 
SUPPLEMENTARY  INFORMATION:  On  April 
3. 1984.  EPA  received  PMN  84-558  for  a 


new  chemical  substance,  carboxylated 
alkane  diol.  The  submitter  claimed  its 
identity,  chemical  identity,  and  use  to  be 
conHdential  business  information. 
Notice  of  receipt  was  pubUshed  in  the 
Federal  Register  of  April  13. 1984  (49  FR 
14802).  The  original  90-day  review 
period,  including  a  voluntary  suspension 
by  the  submitter,  was  scheduled  to 
expire  on  December  3, 1984. 

Based  on  its  analysis.  EPA  finds  that 
there  is  a  possibility  that  the  substance 
submitted  for  review  in  this  PMN  may 
be  regulated  under  TSCA.  The  Agency 
requires  an  extension  of  the  review 
period,  as  authorized  by  section  5(c)  of 
TSCA.  to  investigate  further  potential 
risk,  to  examine  its  regulatory  options, 
and  to  prepare  the  necessary 
documents,  should  regulatory  action  be 
required.  Therefore.  EPA  has 
determined  that  good  cause  exists  to 
extend  the  review  period  for  an 
additional  90  days,  to  March  3, 1985. 

PMNs  are  available  for  public 
inspection  in  Rm.  E-107,  at  the  EPA 
headquarters,  address  given  above,  from 
8  a.m.  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays. 

Dated:  November  30, 1984. 
Don  R.  Clay, 

Director,  Office  of  Toxic  Substances. 

IFR  Doc  S4-320M  Piled  12-7-44:  S:4S  ■in| 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  AC-4131 

Continental  Federal  Savings  and  Loan 
Association,  Fairfax,  VA;  Final  Action 
Approval  of  Conversion  Application 

Dated:  December  5. 1984. 

Notice  is  hereby  given  that  on 
November  9. 1984,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Continental  Federal  Savings  and  Loan 
Association,  Fairfax.  Virginia,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation. 
1700  G  Street.  NW.,  Washington.  D.C. 
20552  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Atlanta.  Coastal  States  Building,  260 
Peachtree  Street.  NW..  Atlanta,  Georgia 
30343. 


overchages  in  excess  of  $5,000  it  should  also:        Regigter. 


eligible  for  refunds  from  the  Aztex  cr-ient 
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By  the  Federal  Home  Loan  Bank  Board. 

By  the  Federal  Home  Loan  Bank  Board. 

By  the  Federal  Home  Loan  Bank  Board. 

M.  Riin, 

J.].  Hnn, 

M.  Rnn. 

Secretary. 

Secretary. 

Secretary. 

|FR  Doc.  84-32148  Filed  12-7-M:  8:4S  •m] 
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[No.  AC-410] 

Denton  Savings  Association,  Denton, 
TX;  Final  Action,  Approval  of 
Conversion  Application 

Dated:  December  5, 1984. 

Notice  is  hereby  given  that  on 
November  5. 1984,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Denton  Savings  Association.  Denton. 
Texas,  for  permission  to  convert  to  the 
stock  form  of  organizaion.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation, 
1700  G  Street,  NW.,  Washington,  D.C. 
20552  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Dallas,  500  East  John  Carpenter 
Freeway,  P.O.  Box  619026,  Dallas/Fort 
Worth.  Texas  75261-9026. 

By  the  Federal  Home  Loan  Bank  Board. 

M-  Finn, 

Secretary. 

|FR  Doc  84-32149  Filed  12-7-84:  8:45  ami 
BtLUNG  COOC  tTIO-OI-M 


[No.  AC-4M] 

Enterprise  Federal  Savings  and  Loan 
Association,  Marrero,  UV;  Final  Action, 
Approval  of  Conversion  Application 

Dated:  December  5, 1984. 

Notice  is  hereby  given  that  on 
November  13, 1984.  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Enterprise  Federal 
Savings  and  Loan  Association,  Marrero, 
Louisiana,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat  of  the 
Board,  1700  G  Street,  NW..  Washington, 
D.C.  20552.  and  at  the  Office  of  the 
Supervisory  Agent  of  the  Federal  Home 
Loan  Bank  of  Dallas,  Post  Office  Box 
619026,  Dallas,  Texas  ^261-9026. 


[No.  AC-414] 

Faribault  Federal  Savings  and  Loan 
Association  Faribault,  MN;  Final  Action 
Approval  of  Conversion  Application 

Dated:  December  5, 1984. 

Notice  is  hereby  given  that  on 
November  6. 1984,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Fairbault  Federal  Savings  and  Loan 
Association,  Fairbault,  Minnesota, 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board,  1700  G 
Street.  NW.,  Washington.  D.C.  20552  and 
at  the  Office  of  the  Supervisory  Agent  of 
said  Corporation  at  the  Federal  Home 
Loan  Bank  of  Des  Moines,  907  Walnut 
Street,  Des  Moines.  Iowa  50309. 

By  the  Federal  Home  Loan  Bank  Board. 

J.  I.  Finn, 

Secretary. 

|FR  Doc.  84-32152  Filed  12-7-84:  8:45  un] 
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[No.AC-4111 

First  Federal  Savings  and  Loan 
Association  of  Broolcsvllle, 
Brooksvllle,  FL;  Final  Action,  Approval 
of  Conversion  Application 

Dated:  December  5, 1984. 

Notice  is  hereby  given  that  on 
November  9, 1984,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Brooksville,  Brooksville, 
Florida,  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board.  1700  G 
Street,  NW..  Washington.  D.C.  20552, 
and  at  the  Office  of  the  Supervisory 
Agent  of  the  Federal  Home  Loan  Bank  of 
Atlanta,  Post  Office  Box  56527.  Atlanta, 
Georgia  30343. 


Rrst  Federal  Savings  and  Loan 
Association  of  Craig,  Craig,  CO;  Rnal 
Action  Approval  of  Conversion 
Application 

Dated:  December  5, 1984. 

Notice  is  hereby  given  that  on 
November  13, 1984,  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association,  of  Craig,  Craig, 
Colorado,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat  of  the 
Board.  1700  G  Street.  NW..  Washington, 
D.C.  20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  the  Federal  Home 
Loan  Bank  of  Topeka,  Post  Office  Box 
176.  Topeka.  Kansas  66601. 

By  the  Federal  Home  Loan  Bank  Board. 
M.FInn, 

Secretary. 

|FK  Doc.  84-32153  Filed  12-7-84:  8.-4S  un) 
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[Na  AC-40S] 

First  Federal  Savings  and  Loan 
Association  of  Sanford,  Sanford,  NC; 
Final  Action  Approval  of  Conversion 
Application 

Dated:  December  5. 1984. 

Notice  is  hereby  given  that  on 
November  5. 1984,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Sanford,  Sanford,  North 
Carolina,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat  of  the 
Board.  1700  G  Street.  NW.,  Washington, 
D.C.  20552  and  at  the  Office  of  the 
Supervisory  Agent  of  the  Federal  Home 
Loan  Bank  of  Atlanta,  P.  O.  Box  56527. 
Peachtree  Center  Station.  Atlanta. 
Georgia  30343. 
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By  the  FederaJ  Home  Loaa  Bank  Boud. 
M-Flnn. 
Secretary. 
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By  the  Federal  Home  Loan  Bank  Board. 
|.).  Finn. 
Secretary. 

(FK  Doc  s«-32ise  PtM  U-7-M;  MS  ■■( 
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By  the  Federal  Home  Loan  Bank  Board. 
|.J.  Finn, 
Secretary. 

|FR  Doc  »l-32isa  FIM  tl-7-a«;  8:4S  •*! 
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(NolAC-406] 

imm  Federal  Savings  and  LoM 
Association.  Fairview  lleiglHa.  IL;  Final 
Action  Approval  of  Conversion 
Application 

Date:  December  5. 1984. 

Notice  is  hereby  given  that  on 
November  15. 1984.  the  Office  of 
General  Coansel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Coansel  or  his  designee,  approved  the 
application  of  DHni  Federal  Savings  and 
Loan  Association,  Fairview  Heights, 
Illinois,  for  permission  to  convert  to  the 
stock  form  of  organizabon.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Bo^trd  1700  G 
Street  NW.,  Washington,  DC.  20552. 
and  at  the  Office  of  the  Supervisory 
Agent  of  the  Federal  Home  Loan  Bank  of 
Chicago,  111  East  Wacker  Drive. 
Chicago.  Illinois  60601. 

By  the  Federal  Home  Loan  Bank  Board. 

|.|.  Fliin. 

Secretary. 

int  Dm.  M~a2iS»  riM  U-T-M  MS  >m{ 


(No.  AC-412I 

Peneacoia  Home  and  Savinga 
Association,  Pensacola,  FL;  Final 
Action  Approval  of  Conversion 
Application 

DatK  December  S.  19S4. 

Notice  is  hereby  given  that  on 
November  7. 1984.  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  tils 
designee,  approved  the  application  of 
Pensacola,  Florida,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  the  Board.  1700  G  Street. 
NW.,  Washington.  D.C  20552.  and  at  the 
Office  of  the  Supervisory  Agent  of  the 
Federal  Home  Loan  Bank  of  Atlanta. 
Post  Office  Box  56527.  Atlanta,  Georgia 
30343. 


(No.  AC-404] 

Sun  Savings  Aaaociation,  FA,  Kansas 
CMy,  KA;  Final  Action  Approval  of 
Conversion  Application 

Date:  December  S.  19M. 

Notice  is  hereby  given  that  on 
November  14. 1984.  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Sun  Savings  Association. 
F.A.  Kansas  City.  Kansas,  for  [>ermis8ion 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  apphcation 
are  available  for  inspection  at  the 
Secretariat  of  said  Corporation.  1700  G 
Street,  NW..  Washington,  D.C.  20552. 
and  at  the  Office  of  the  Supervisory 
Agent  of  said  Corporation  at  the  Federal 
Home  Loan  Bank  of  Topeka.  Post  Office 
Box  176.  Topeka,  Kansas  66601. 

By  the  Federal  Home  Loan  Bank  Board. 
M.  Fmn, 

Secretary. 

|FR  Doc.  84-32157  FUod  U-7-M,  1:45  ami 
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(No.  AC-409] 

United  Federal  Savings  and  Loan 
Association,  Jonesboro,  AR;  Final 
Action  Approval  of  Conversion 
Application 

Dated:  December  S.  1984. 

Notice  is  hereby  given  that  on 
November  15. 1984,  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  United  Federal  Savings 
and  Loan  Association,  Jooesboro. 
Arkansas,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat  of  the 
Board.  1700  G  Street,  NW..  Washington. 
D.C.  20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  the  Federal  Home 
Loan  Bank  of  Dallas,  500  E.  |ohn 
Carpenter  Freeway,  P.O.  Box  619026, 
Dallas.  Ft.  Worth.  Texas  75261. 


(No.  AC-4071 

Union  Federal  Savings  and  Loan 
Association,  Los  Angeles,  CA;  Final 
Action  Approval  of  Conversion 
Application 

Dated:  December  5, 1984. 

Notice  is  hereby  given  that  on 
November  14. 1984.  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Union  Federal  Savings 
and  Loan  Association.  Los  Angeles, 
California,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat  of  the 
Board,  1700  G  Street.  NW..  Washington, 
D.C.  20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  the  Federal  Home 
Loan  Bank  of  San  Francisco,  Post  Office 
Box  7948,  San  Francisco,  California 
94120. 

By  the  Federal  Home  Loan  Bank  Board. 
M.Fimi. 
Secretary. 

|FR  Doc  M-321S0  Filed  1Z-7-84;  B:45| 
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(No:S4-699| 

Agency  information  Collection 
Activities  Under  0MB  Review;  Merger 
Application 

Dated:  December  5, 1964. 
agency:  Federal  Home  Bank  Board. 
ACTION:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  revised  information 
collection.  "Merger  Application"  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Comments:  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  submitted 
within  15  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to: 

Office  of  Management  and  Budgets. 
Office  of  Information  and  Regulatory 
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Affairs,  Washington.  D.C.  20503, 

Attention:  Desk  Officer  for  the  Federal 

Home  Loan  Bank  Board 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below: 

Director,  Information  Services  Section, 
Office  of  Secretariat,  Federal  Home 
Loan  Bank  Board,  1700  G  Street.  NW.. 
Washington.  D.C.  20552.  Phone:  202- 
377-6933 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  O'Dea,  Office  of  Policy  and 
Economic  Research.  Phone:  202-377- 
6770. 

By  the  Federal  Home  Loan  Bank  Board. 
J.  J.  Fmn, 

Secretary. 

|FR  Dcx:.  M-321 46  Filed  12-7-84:  8:4S  •m) 
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(No:  84-700] 

Agency  Information  Collection 
Activities  Under  0MB  Review;  Net 
Worth  Certificate  Act 

Dated:  December  S,  1984. 
AGENCY:  Federal  Home  Loan  Bank 
Board. 
ACTION:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  revised  information 
Collection  request.  "Net  Worth 
Certificate  Act"  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Comments:  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  submitted 
within  15  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to: 

Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 

Affairs, 
Washington.  DC  20503. 
Attention:  Desk  Officer  for  the  Federal 

Home  Loan  Bank  Board 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 


obtainable  at  the  Board  address  given 

below: 

Director,  Information  Services  Section. 

Office  of  Secretariat, 

Federal  Home  Loan  Bank  Board. 

1700  G  Street.  NW.. 

Washington.  DC  20552. 

Phone:  202-377-6933 

FOR  FURTHER  INFORMATION  CONTACT: 

]ames  A.  Kristofek,  Office  of 
Examinations  and  Supervision.  Phone: 
202-377-6290. 

By  the  Federal  Home  Loan  Bank  Board. 
-M.  Finn. 

Secretary. 

|FR  Doc  S4-32147  Piled  12-7-M:  S:4S  ■m) 
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FEDERAL  MARITIME  COMMISSION 

Financial  Responsibility  To  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  laauance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Public  Law  89-777  (80  Stat.  1356. 1357) 
and  Federal  Maritime  Commission 
General  Order  20.  as  amended  (46  CFR 
Part  540):  Armatur,  S.A.  and  Tourship 
Co..  S.A.  d/b/a  Dominican  Ferries,  c/o 
Navemar,  P.O.  Box  6092,  San  Juan, 
Puerto  Rico  00905. 

Dated:  December  5, 1984. 
Francis  C  Humey, 

Secretary. 

|FR  Doc.  M-3212S  Filed  12-7-M:  >:4S  am] 
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Security  for  the  Protection  of  the 
Public;  Indemnification  of  Paaaengera 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance);  Amatur,  S.A.  and 
Tourship  Co. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pub.  L.  8»-777  (80  Stat.  1357. 1358)  and 
Federal  Maritime  Commission  Order  20. 


as  amended  (46  CFR  Part  540):  Armatur. 
S.A.  and  Tourship  Co..  S.A.  d/b/a 
Dominican  Ferries,  c/o  Navemar,  P.O. 
Box  6092,  San  Juan,  Puerto  Rico  00905. 

Dated:  Deceml>er  5, 1984. 
Framds  C  Humey. 
Secretary. 

|FR  Doc  •4-S212>  Filed  12-7-M:  S:4S| 
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Security  for  the  Protection  of  the 
Public  Rnancial  Reaponslbility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Ottier  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty);  Pilgrim  Belle  Associates 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Pub.  L  89-777  (80  Stat.  1356. 1357)  and 
Federal  Maritime  Commission  General 
Order  20.  as  amended  (46  CFR  Part  540): 
Pilgrim  Belle  Associates  d/b/a 
Coastwise  Cruise  Line  and  Hyaimis 
Harbor  Tours,  Inc.,  Ocean  Street  Docks. 
Hyannis.  Mass.  02601. 

Dated:  December  5. 1984. 
Francis  C  Humey. 

Secretary: 

(FR  Doc  S4-32132  Filed  12-7-M;  8:45  wn) 
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Security  for  ttie  Protection  of  ttia 
Public;  Financial  Reaponslbility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty);  Republic  Cruiae  Una  Inc. 
and  Clipper  Cruiae  Line,  Inc. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Pub.  L  89-777  (80  Stat.  1356, 1357)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
RepubUc  Cruise  Line,  Inc.  and  Clipper 
Cruise  Line,  Inc..  7711  Bonhomme 
Avenue.  St.  Louis,  Missouri  63105. 

Dated:  December  5. 1984. 
Francis  C  Humey. 
Secretary. 

|FR  Doc  B4-221U  Filed  12-7-M:  «:4S  un) 
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Security  for  the  PretectkMi  of  tfte 
Public;  FInancM  RasponsibilHy  To 
Meet  LUbimy  Incurred  for  Death  or 
Infury  to  Passenger  or  Ottier  Persons 
on  Voyages;  Issuance  of  Certification 
(Casualty);  Scandinavian  Seaways 
(Bahamas)  Ltd. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibililty  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passenger  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Pub.  L  89-777  (80  SlaL  1356. 1357)  and 
Federal  Mjritime  Commission  General 
Order  20.  as  amended  (46  CFR  Part  540): 
Scandinavian  Seaways  (Bahamas)  Ltd. 
and  Scandinavian  World  Cruises 
(Bahamas)  Ltd..  1080  Port  Boulevard, 
Port  of  Miami.  Miami.  Florida  33132. 

Dated:  December  5, 1984. 
Francis  C  Humey, 

Secretary. 

IFR  Doc  M-32130  Filed  ia-7-M:  at4S  urn] 
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Security  for  the  Protection  of  tt>e 
Public;  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Periormance):  Scandinavian  Seaways 
(Bahamas)  Ltd. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pub.  L.  89-777  (80  StaL  1357. 1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Scandinavian  Seaways  (Bahamas)  Ltd. 
and  Scandinavian  World  Cruises 
(Bahamas)  Ltd.,  1080  Port  Boulevard. 
Port  of  Miami.  Miami.  Florida  33132. 

Dated:  December  5. 1984. 
Frends  C.  Humey, 
Secretary. 

\FR  Doc.  •«-32131  Filed  12-7-M:  8:4S  amj 
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FEDERAL  RESERVE  SYSTEM 

The  First  National  Banic  Holding  Co.; 
Formation  of;  Acquisition  by;  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  {  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 


company.  Ttte  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regardiiig  this  application 
must  be  received  not  later  than  January 
2. 1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street.  Qeveland.  Ohio  44101: 

1 .  The  First  National  Bank  Holding 
Company,  Jackson,  Kentucky:  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  the 
First  National  Bank.  Jackson.  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  4. 19d4. 
WilUam  W.  WUes, 
Secretary  of  the  Board. 

|FR  Doc  84-33087  Filed  12-7-M:  »4S  Mn| 
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Four  Seasons  of  Wisconsin,  Inc.,  et  aL; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbaniting  Activities 

The  compaines  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(cK8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  \  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the . 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubhc  such 
as  greater  conx'enience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  28. 1984. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Four  Seasons  of  Wisconsin.  Inc.. 
Manawa,  Wisconsin;  to  engage  de  novo 
in  leasing  personal  or  real  property  or 
acting  as  agent,  broker  or  adviser  in  the 
leasing  of  such  property.  These 
activities  would  be  conducted  in 
Waupaca  County,  Wisconsin. 

2.  Steuben  Financial  Corp.,  Auburn, 
Indiana;  to  engage  de  novo  in  acting  as 
an  insurance  agent  or  broker  in  offices 
at  which  its  subsidiaries  are  otherwise 
engaged  in  business  with  respect  to  any 
insurance  that  is  directly  related  to  an 
extension  of  credit  by  a  financial 
institution;  and  the  issuance  and  sales  at 
retail  of  money  orders  and  simil  ir 
consumer  type  payment  instruments 
having  a  face  value  of  not  more  than 
$1,000:  the  sales  of  U.S.  Savings  Bonds; 
and  the  issuance  and  sale  of  traveler's 
checks. 

3.  Whitley  Financial  Corp.,  Marion, 
Indiana;  to  engage  de  novo  in  acting  as 
an  insurance  agent  or  broker  in  offices 
at  which  its  subsidiaries  are  otherwise 
engaged  in  business  with  respect  to  any 
insurance  that  is  directly  related  to  an 
extension  of  credit  by  a  financial 
institution;  and  the  issuance  and  sales  at 
retail  of  money  orders  and  similar 
consumer  type  p.iyment  instruments 
having  a  face  value  of  not  more  than 
Sl,000;  the  sales  of  U.S.  Savings  Bonds; 
and  the  issuance  and  sale  of  traveler's 
checks. 
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Board  of  Goveniora  of  the  Federal  Reserve 
System,  December  4. 1984 
William  W.  WUm. 
Secretary  of  the  Board. 
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DEPARTMENT  OF  THE  INTEfltOR 

Bureau  of  Land  Management 

Caflfomla;  BakerafMd  District;  On- 
Road  Vehicle  Use  Designations 

AQENCv:  Bureau  of  Land  Management. 

Interior. 

action:  OEf-Road  Vehicle  Use 
Designations. 

SUMMAMr.  Off-road  vehicle  use  on  BLM 
administered  public  lands  in  San  Benito, 
Fresno,  Monterey.  Merced,  and  Madera 
counties  is  designated  as  limited. 
SUWLCMENTAItV  INFORMATION:  These 
designations  are  made  in  accordance 
with  the  authority  and  requirements  of 
Executive  Orders  11644  and  11989  and 
regulatioiu  contained  in  43  CFR  Part 
634a 

The  affected  public  lands  include 
138,318  acres  located  in  San  Benita 
Fresno.  Monterey,  Merced,  and  Madera 
counties.  Hiese  designations  are  based 
on  land  use  decisions  made  in  the  1984 
Hollister  Resource  Management  IHan 
(RMP)  for  the  Hollister  Resource  Area. 
The  IIMP  and  Environmental  Impact 
Statement  are  available  for  public 
review  in  the  Hollister  Resource  Area 
office  of  the  Bakersfield  District. 

Oesigiiations 

A.  Vehicle  use  Umited  to  four-wheel 
vehicles  on  designated  routes  from  the 
begiiming  of  upland  game  season  to  the 
beginning  of  fire  season  (Usually  about 
April  15). 

This  designation  was  chosen  for 
62.873  acres  of  preN-iously  designated 
public  land  in  the  Panoche  Hills.  Tumey 
Hills,  and  Griswold  Hills  of  Fresno  and 
San  Benito  counties.  Seasonal  fire  ^ 

hazard  is  extreme  and  motorcyle  use 
has  caused  or  would  be  likely  to  cause 
severe  environmental  impacts  in  these 
areas. 

B.  Vehicle  use  limited  to  designated 
routes. 

This  designation  was  chosen  for 
75,445  acres  of  public  land  in  Monterey, 
Merced  and  Madera  counties.  It  will 
provide  for  maximum  resource 
protection  while  allowing  most  existing 
uses  to  continue.  Vehicle  use  on  the 
Medera  County  side  of  the  Squaw  Leap 
Management  area  is  further  restricted  to 
Bureau  authorized  administrative  use 
and  special  project  maintenance,  in 


order  to  protect  values  associated  with 
the  Squaw  Leap  National  Recreation 
Trail. 

FOM  ramMBR  WiPOW  NATION  CONTACT: 
David  E.  Howell,  Area  Manager.  Bureau 
of  Land  Management  Hollister  Resource 
Area.  P.O.  Box  365.  Hollister,  California. 
95024-0365;  (408)  637-6183. 

Dated:  November  27. 1B84. 

David  E.  HoweU. 

Area  Manager. 

(Ht  Doc.  S4-3ieee  Piled  12-7-M.  fttf  am) 
MLUNGCOOE  tSHMO-M 


f  Serial  No.  t-1M961 

Issuance  of  Land  Conveyance 
Document  Exchange  of  PubNc  and 
Private  Land  Bonneville  and  Cartolou 
County;  ID 

November  3a  19B4. 

The  United  States  has  issued  an 
exchange  conveyance  document  to  the 
).R.  Simplot  Company,  Boise,  Idaho  for 
the  following-described  lands  under 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976: 

Boise  Meridian  Idaho 

T.  5  S..  R.  39  E.. 

Sec.  27,  SEV4SEy4; 

Sec  34,  NEy«NEM. 
T.  8  S„  R.  46  £.. 

Sec.  9,  SWy4NEV4: 

Sec.  2a  NES^NEV^  W^NE^^.  WKSBK: 

Sec.  33.  SEV4NWV4: 

Sec.  34.  WMiSWV*. 
T.  9  S..  R.  46  £.. 

Sec.  la  NEV«SEM. 

Comprising  480X)0  acres  of  public  land 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following- 
described  lands: 

BotM  Mflridiaii.  Idaho' 

T.  4  S..  R.  43  E.. 
Sec.  12,  NMSNWV4,  WViNEV4.  SEV4NWV4, 

N^SE«^.  SEV«SEV4; 
Sec  IS.  NEV4.  NVfeSEV,.  SEV4SEV4. 
NE^SWVi. 
T.  4  S..  R.  44  E.. 
Sec  la.  lot  8: 
Sec.  19.  lot  1. 

Comprising  681.94  acres  of  private  land. 

The  purpose  of  this  exchange  was  to 
acquire  the  non-Federal  land  which  will 
allow  for  better  management,  grazing, 
recreation,  and  wildlife  habitat  The 
public  interest  was  well  served  through 
completion  of  the  exchange. 
Louis  B.  BeDesi. 
Deputy  Stale  Director  for  Operotiona. 


1W-7138S] 

Propo— d  ConMniMition  of  WtthdrawH; 
Wyomkig 

December  S.  1904. 

AOENCV:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice. 

•ummary:  The  Bureau  of  Reclamation 
proposes  to  continue  the  existing 
withdrawal  of  84.16  acres  for  the 
Whalen  Diversion  Dam.  North  Platte 
Project  for  an  additional  100  years.  The 
remaining  48.79  acres  wrill  be 
relinquished.  The  lands  remain  closed  to 
surface  entry  and  mining.  The  lands 
have  been  and  will  remain  open  to 
mineral  leasing. 

date:  Comments  and  meeting  requests 
should  be  sent  to:  Chief.  Branch  of  Land 
Resources,  Bureau  of  Land  Management 
P.O.  Box  1628,  Cheyenne,  Wyoming 
82003. 


(FKOoc 
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FOR  FURTNNR  MFORMATION  CONTACT: 

Scott  Gilmer,  Wyoming  State  Office. 
307-77:&-208a 

The  Bureau  of  Reclamation  proposed 
that  the  existing  withdrawal  made  by 
the  Secretarial  Order  of  September  21, 
1906,  be  continued  for  a  period  of  100 
years  pursuant  to  Section  204  of  the 
Federal  Land  Po1ic>'  and  Management 
Act  of  1976,  90  Stat  2751.  43  U.S.C  1714. 
The  land  is  described  as  follows: 

Sixth  Prinopal  MaridiM 

T.  26  N-  R.  65  W, 
Sec.  11.  k>l  1.  and  that  part  of  lots  2  and  9 
lying  east  of  a  line  parallel  to  and  ISO 
feet  westeriy  iron  the  ceoterline  of  tiia 
Fori  Laramie  Canal. 
The  area  de8crit>ed  contains  84.16  acres  in 
Goshen  County. 

The  purpose  of  the  withdrawal  is  to 
protest  the  Whalen  Diversion  Dam  and 
facilities.  The  withdrawal  segregates  the 
land  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
No  change  is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawaL 

For  ■  period  of  90  days  from  the  date 
of  pubhcation  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  Chief.  Brandt  of  Land 
Resources,  in  the  Wyoming  State  Ofiioe. 

The  authorised  officer  of  the  Bureae 
of  Land  Management  will  imdertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potoitial 
demand  for  the  land  and  its  resources.  A 
report  will  also  t>e  prepared  for 
consideration  by  the  Secretary  of  the 


acquire  a  Dank  or  bank  holding 


Oovemors.  Interested  persons  may 
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Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
PJX  Leonard, 
Associate  State  Director. 

|FR  IhM:.  M-32(r«  nied  t2-7-M.'  k«S  iml 
■aiJNO  COOK  4310-22-11 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Exxon  Co^  U.SJL 

AOCNCy:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Exxon  Company,  U.S.A.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
6199.  Block  130,  High  Island  Area, 
offshore  Texas.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Intracoastal 
City,  Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  November  30. 1984. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  DOCD 
from  the  Minerals  Management  Service. 
AOORCSSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  E)OCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATKMI  CONTACT: 
Mr.  Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 


Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUFFI^MCNTARV  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
9  250.34  of  Title  30  of  the  CFR. 

Dated:  November  30, 1984. 
John  L.  Rankin. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
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Development  Operations  Coordination 
Document;  Walter  Oil  and  Gas  Corp. 

AOENCV:  Minerals  Mangement  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Walter  Oil  and  Gas  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4104.  Block  72.  Vermilion 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Intracoastal  City,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  30, 1984. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  DOCD 
from  the  Minerals  Management  Service. 
ADDRESSES:  A  Copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 


p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit: 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  9  930.61  of  Title  15  af 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resource  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
9  250.34  of  Title  30  of  the  CFR. 

Dated:  November  30, 1984. 
John  L  Ranlun. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
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INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-6  (Sut>-227)) 

Burlington  Northern  Railroad  Co.; 
Abandonment  In  Cascade  County,  MT; 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  Burlington 
Northern  Railroad  Company  to  abandon 
its  4.38-mile  rail  line  between  Gerber 
(milepost  0.00)  and  Lavin  Spur  (milepost 
4.38)  in  Cascade  County.  MT.  The 


ana  special  project  maintenance,  in 
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consideration  by  tiie  Secretary  of  the 
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abandonment  certificate  will  become 
effective  30  days  after  tiiis  publication 
unless  the  Commission  also  finds  that: 

(1)  A  financially  responsible  person  has 
ofFered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  die  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  fare  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section.  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  48  U.S.C  10905 
and  49  CFR  Part  1152. 

lames  H.  Bayne, 

Secretary. 
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(Docket  N&  AB-1  (Sub-163)A1 

Chicago  and  North  Western 
Transportation  Co.;  At>andonment 
Between  Ames  and  KeDey,  lA; 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  Chicago  and 
North  Western  Transportation  Company 
to  abandon  its  5.5-mile  rail  line  between 
Ames  (milepost  33.9)  and  Kclley 
(milepost  28.4)  in  Story  County.  lA.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 


service  are  contained  in  49  U.S.C  10905 
and  49  CFR  Part  1152. 
lamet  H.  Bayaa, 

Secretary. 
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Moior  vamers;  ueciaion '  ninice 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  fmance  appUcations 
(such  as  conversions,  gateway 
eliminations,  and  securities  issuances] 
may  be  involved. 

The  applicants  are  governed  by  49 
CFR  1182.1  of  the  Commission's  Rules  of 
Practice.  See  Ex  Parte  55  (Sub-44).  Rules 
Governing  Applications  Filed  By  Motor 
Carriers  Under  49  U.S.C.  11344  and 
11349.  363  LCC  740  (1981).  These  rules 
provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00.  in 
accordance  with  49  CFR  1182.2(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301. 11302. 
11343. 11344.  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 


the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  dedsion  it 
neither  a  major  Federal  action 
significanUy  affecting  the  quality  of  tba 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  197S. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
days  of  application  directly  related 
thereto  filed  with  45  days  of  publication 
(or,  if  the  application  later  becomes 
unopposed),  appropriate  authority  will 
be  issued  to  each  applicant  (unless  the 
application  involves  impediments)  npoo 
compliance  with  certain  requirementa 
which  will  be  set  forth  in  a  notificatioa 
of  effectiveness  of  this  decisioa-notioe. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

By  the  CommiBsion. 
lamat  H.  Bayne, 

Secretory. 

Please  direct  sUtus  inquires  to  Teaia  1. 
(202)  275-7982. 

MC-F-17578.  BUILDERS 
TRANSHDRT.  INCORPORATED 
(BUILDERS)  (U.S.  HIGHWAY  1, 
CAMDEN,  SC  29020)— CONTROL- 
NEWMAN  BROS.  TRUCKING 
COMPANY  (NEWMAN)  (6559  Midway 
Road.  Haltom  City,  TX  78117).  Filed 
November  6, 1984.  Representative: 
James  F.  Moriarty,  Esq..  1150 
Connecticut  Ave.,  NW.  Washington. 
D.C.  20036.  Builders,  a  non-carrier 
holding  company,  seeks  authority  to 
acquire  control  of  Newman  through  die 
purchase  of  its  issued  and  outstanding 
stock.  Charles  C.  Gay,  Sr.,  who  controls 
Builders  through  ownership  of  a 
majority  of  its  issued  and  outstanding 
capital  stock  and  his  management 
position  in  the  firm,  seeks  approval  to 
acquire  control  of  Newman  throu^  the 
transaction.  Newman  holds  authority 
under  No.  MC-120761  and  subs 
thereunder  to  transport  general 
commodities  tvith  exceptions  between 
points  in  the  U.S.  and  specified 
commodities  from,  to  or  between 
various  points  in  the  U.S.  Builders 
controls  two  motor  carriers  subject  to 
the  jurisdiction  of  the  Interstate 
Commerce  Commission:  Builders 
Transport,  Inc.,  a  common  and  contract 
carrier  of  property,  in  No.  MC-124899 
and  No.  MC-145219  and  various  subs 
thereunder  and  )&M  Transportation 
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Company,  a  common  carrier  of  property 
operating  under  authority  granted,  in 
No.  MC-115311  and  subs  thereunder. 
Builders  own  100  percent  of  the  issued 
and  outstanding  stock  of  each  motor 
carrier. 

Note. — ^This  notice  does  not  purport  to  be  a 
complete  description  of  the  operating  rights 
of  the  carriers  involved.  An  application  for 
temporary  authority  has  been  filed. 
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CMcflQo,  MHwMikec,  St.  Pmn  sno 
Pscific  RaNroMl  Compeny; 
Reorgantaatlon;  Acquisition  by  Grand 
Trunk  Corporation 

aocncy:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  oral  argument  for  the 

purpose  of  supplementing  the  record. 

tUMMAWV.  The  Commission  is  setting  for 
oral  argument  the  Chicago  and  north 
Western  Transportation  Company's 
(CNW)  amended  application  filed  under 
section  5(b)  of  the  Milwaukee  Railroad 
Restnicttiring  Act.  45  U.S.C.  g04(b) 
(MRR).  and  the  reorganization  plan  filed 
under  section  77  of  the  Bankruptcy  Act, 
to  acquire  and  operate  the  core  assets  of 
the  Chicago,  Milwaukee,  SL  Paul,  and 
Pacific  Railroad  Company  (MILW). 
OATCS:  Oral  argument  will  be  heard  at 
9:30  ajn.  on  December  17, 1984.  Parties 
seeking  to  participate  must  contact 
CNW,  or  the  E)eputy  Director  of  the 
Commission's  Rail  Section,  as 
appropriate,  by  December  10, 1984. 
CNW  must  submit  to  the  Commission, 
by  December  12, 1984,  its  hst  of  parties 
who  will  speak.  The  Commission  will 
issue  a  schedule  of  appearances  and 
contact  the  parties  who  have  been 
allotted  time. 


:  The  oral  argument  will  be 
heard  in  Hearing  Room  A  at  the 
Interstate  Commerce  Commission 
Building,  12th  and  Constitution  Ave.. 
NW.,  Washington,  DC.  To  request  an 
opportunity  to  participate,  please 
contact,  as  appropriate: 

CNW  c/o  Charles  A.  Miller,  Covington 

a  Burling,  1201  Pennsylvania  Ave.. 

NW..  P.O.  Box  7566.  Washington.  DC 

20004.  (292)  275-7245: 
Louis  E.  Gitomer,  Deputy  Director,  Rail 

Section.  Office  of  Proceedings. 

Interstate  Commerce  Commission. 

Washington,  DC  20423.  (202)  275-7245. 


■  Embrace*  Finance  Docket  No.  28640  (Sul>-No«. 
•A-e.  9K-N  and  9N-CC1  and  No*.  MC-F-15231  and 
MC-F-1S231  (Sub-No*.  1  and  2). 


FOn  RJRTHCR  INFORMATION  CONTACT: 

Louis  E.  Gitomer.  (202)  275-7245. 
SUPPlfMENTARY  INFORMATION:  This 
argument  will  be  conducted  in  two 
phases.  In  the  first  phase,  we  will  hear 
argument  on  whether  or  not  to  approve 
CNW's  asset  purchase  agreement,  as 
modified  on  October  9, 1984.  and  filed 
on  November  7, 1984.  Parties  supporting 
CNW's  application,  as  amended,  will  be 
given  45  minutes  for  argument,  and 
counsel  for  CNW  will  coordinate  the 
appearances  and  time  allocations  for 
these  parties.  Counsel  for  CNW  must 
submit  to  the  Commission  a  list  of 
parties  and  time  allocations  by 
December  12, 1984.  Those  parties  either 
opposing  CNWs  amended  application 
or  seeking  conditions  will  then  be  given 
45  minutes.  These  parties  should  contact 
Mr.  Gitomer  to  request  time,  and  he  will 
coordinate  the  appearances  and  make 
the  time  allocations. 

Parties  are  advised  that  argiunents 
previously  made  are  part  of  the  record 
and  will  be  considered,  and  as  a  result, 
those  seeking  time  to  participate  in  the 
first  phase  of  this  oral  argument  should 
be  prepared  to  address  oidy  matters 
relating  to  how  CNWs  application  and 
reorganization  plan,  as  amended,  affect 
their  interests. 

Because  the  Court,  in  referring  CNW's 
amended  plan  to  the  Commission, 
specifically  requested  that  we  state  our 
preference  between  CNWs  amended 
proposal,  if  approved,  and  the 
previously  approved  Soo  plan,  the 
second  phase  of  the  oral  argument  will 
be  devoted  to  the  preference  question. 
Accordingly,  the  Commission  will  allot 
20  minutes  to  parties  who  want  to  argue 
that  if  approved,  we  should  prefer  the 
CNWs  amended  plan  and  20  minutes  to 
parties  who  want  to  argue  that  we 
should  prefer  the  Soo's  plan.  CNW  and 
Soo  will  be  responsible  for  designating 
the  participants  in  this  second  phase  of 
the  argimient  and  for  contacting  Mr. 
Gitomer.  by  December  12, 1984,  to 
advise  him  who  these  participants  will 
be. 

It  may  not  be  possible  for  all  parties 
seeking  to  present  argument  to  be 
allocated  time.  Therefore,  parties  should 
consolidate  their  requests  where 
possible.  Also,  no  participant  in  either 
phase  will  be  allotted  less  than  5 
minutes.  The  individuals  designated  to 
present  oral  argument  will  be  contacted 
as  soon  as  possible,  and  a  schedule  of 
appearances  will  be  issued  before  the 
argement. 

All  participants  shall,  at  the  time  of 
argument,  submit  to  the  Conmiission  10 
written  copies  of  their  prepared 
argimient  and  any  supporting  exhibits. 
Written  arguments,  which  should 


correspond  to  the  oral  presentations, 
will  be  made  part  of  the  record.  Issues 
raised  in  the  record  will  be  considered 
even  if  not  raised  during  the  oral 
presentation. 

This  notice  is  issued  under  authority 
of  49  U.S.C.  10321  and  5  U.S.C.  553. 

Decided:  December  5, 1984. 

By  the  Commission,  Reese  H.  Taylor.  )r.. 
Chairman. 

Dated:  December  5, 1984.    > 
lamas  H.  Bayne, 
Secretary. 

\VR  Doc.  «4-32301  Filed  12-7-M:  8:43  am) 

MLUNa  cooc  Ttn».oi-« 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Quotas  for  Controlled  SulMtances  in 
Schedules  I  and  II 

AGENCY:  Drug  Enforcement 
Administration.  Justice. 

ACTION:  Notice  of  Established  1984 
Aggregate  Production  Quotas. 

SUMMARY:  This  notice  establishes  1984 
aggregate  production  quotas  for 
controlled  substances  in  Schedules  I  and 
II  which  will  be  used  as  analytical 
standards. 

EFFECTtvi  DATE:  This  order  is  effective 
upon  publication. 

FOR  FURTHER  INFORMATION  CONTACT 
Howard  McClain,  )r..  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration,  Washington.  D.C.  20537, 
Telephone:  (202)  633-1366. 
SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.  Code,  section  826)  requires  the 
Attorney  General  to  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
Dr\ig  Enforcement  Administration 
pursuant  to  9  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations. 

On  August  13, 1984,  a  notice  of  the 
proposed  1984  aggregate  production 
quotas  for  certain  controlled  substances 
in  Schedules  I  and  II  was  published  in 
the  Federal  Register  (49  FR  32270).  All 
interested  parties  were  invited  to 
comment  on  or  object  to  these  proposed 
aggregate  production  quotas  on  or 
before  September  12, 1984.  No  comments 
or  objections  were  received. 

Pursuant  to  sections  3(c)(3)  and 
3(E)(2)(B)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 
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The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601.  et  seq.  The 
establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 
law  and  by  the  international 
commitments  of  the  United  States.  Such 
quotas  impact  predominantly  upon 
major  manufacturers  of  the  affected 
controlled  substances. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of  1970 
(21  U.S.  Code,  section  826)  and 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  by 
S  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Administrator  hereby 
orders  that  the  aggregate  production 
quotas  for  1984  for  the  following 
controlled  substances,  expressed  in 
grams  of  anhydrous  base,  be  established 
as  follows: 


Ba*ic  das* 


Schadutol: 


Lytargic  add  diMhytwnlda.. 


NomiOfptiin* 

SctwdutoM: 

BenzoytacQorana „ 

1  ixpandmocydotwIanacationHrl*  _ 

Ptiancydidina 

l^hanyic^lohaxylanilna 


1984 

aooraoata 

production 

quota* 


5 
10 

s 
s 

so 

IS 
50 
IS 


Dated:  November  14, 1984. 
Francis  M.  Mullen,  Ir^ 

Administrator,  Drug  Enforcement 
Administratiop. 

(FR  Doc.  84-3=083  Filed  12-7-84:  8'46  ami 
MLLINQ  COOe  441IMW-M 


Immigration  and  Naturalization 
Service 

Registration  of  Mariel  Cubans 

AQENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Notice  of  extension  of 
registration  period  for  Mariel  Cubans. 

summary:  Reference  is  made  to  the 
registation  notice  concerning  Mariel 
Cubans,  which  appeared  in  the  Federal 
Register  on  November  23. 1984,  at  49  FR 
46212,  requiring  the  registration  of  all 
persons  bom  in  Cuba  or  who  are  Cuban 
nationals  who  are  not  now  citizens  of 
the  United  States  and  who: 

(a)  Arrived  in  the  United  Stales 
between  April  15, 1980  and  October  10, 
1980  (the  "Mariel  Boatlift"), 


(b)  Have  been  given  the  Immigration 
designation  "Cuban/Haitian  Entrant 
(Status  Pending)",  and 

(c)  Have  not  subsequently  become 
lawfully  admitted  permanent  residents 
of  the  United  States. 

Notice  is  hereby  given  that  the 
registration  period  which  was  to  be 
conducted  December  3, 1984  to 
December  31, 1984  is  extended  through 
lanuary  31, 1985.  The  period  of 
registration  is  being  extended  to 
maximize  the  participation  and  overall 
effectiveness  of  the  registration 
program. 

date:  Date  of  Registration:  December  3, 

1984  to  lanuary  31, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  D.  Cuddihy  or  F.  Gerard 
Heinauer,  Immigration  Examiners, 
Immigration  and  Naturalization  Service, 
425 1  Street  NW.,  Washington,  D.C. 
20536.  Telephone:  (202)  633-3320. 

(Sec.  285,  Immigration  and  Nationality  Act  (8 
U.S.C.  1305)) 

Dated:  December  4,-1984. 
Andrew  J.  Carmichaal,  Jr., 

Associate  Commissioner,  Examinations 
Immigration  and  Naturalization  Service. 

|FK  Doc.  84-3Z100  FiM  12-7-84:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  Pension  and  Welfare  Benefit 
Programs 

Participation  of  Self-Regulatory 
Organizations  in  the  Prohlt>lted 
Transaction  Exemption  Process- 
Solicitation  of  Comments 

AOENCY:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 
action:  Solicitation  of  comments. 

SUMMARY:  This  document  requests 
comments  from  interested  members  of 
the  public  on  the  feasibility  of 
part'icipation  by  self-regulatory 
organizations  in  developing  exemptions 
from  the  prohibited  transaction  rules  of 
ERISA.  The  existing  prohibited 
transaction  exemption  process  has  been 
criticized,  and  the  Department 
anticipates  that  the  public  comments 
received  in  response  to  this  notice  will 
assist  it  in  studying  more  efficient  ways 
of  handling  prohibited  transaction 
exemption  requests. 
DATE:  Comments  should  be  submitted 
on  or  before  February  8, 1985. 
ADDRESS:  Comments  (preferably  3 
copies]  should  be  submitted  to  the 
Office  of  the  Administrator,  Office  of 
Pension  and  Welfare  Benefit  Programs, 
Room  S4516,  U.S.  Department  of  Labor, 


Washington,  D.C.  202ia  Attention: 
"SRO  Inquiry." 

FOR  FURTHER  INFORMATION  CONTACT 

Janet  Brown  (202)523-8952. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Labor  (the  Department)  is 
responsible  for  administering  the 
fiduciary  responsibility  provisions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA).  »  Section  406  of 
ERISA  prohibits  certain  transactions 
between  a  plan  and  a  "party  in  interest" 
and  section  4975  of  the  Internal  Revenue 
Code  (the  Code)  imposes  an  excise  tax 
with  respect  to  prohibited  transactions 
between  a  plan  and  a  "disqualified 
person"  (defined,  with  certain  minor 
exceptions,  in  the  same  manner  as  the 
term  "party  in  interest"). 

Section  408(a)  of  ERISA  and  Section 
4975(c)(2)  of  the  Code  provide  that  the 
Secretary  of  Labor  and  the  Secretary  of 
the  Treasury,  respectively,  may  grant 
administrative  exemptions  from  the 
prohibited  transaction  provisions  of 
ERISA,  provided  certain  conditions  are 
met.  The  Secretary  of  the  Treasury's 
authority  to  issue  such  exemptions  was 
transferred  to  the  Secretary  of  Labor  in 
1978;  since  that  time  prohibited 
transaction  exemptions  have  been 
issued  solely  by  the  Department  of 
Labor.* 

The  Department  is  exploring  methods 
of  enhancing  the  prohibited  transaction 
exemption  process,  particularly  as  it 
relates  to  complex  financial 
transactions.  One  method  under 
consideration  is  whether  the  private 
sector  might  be  more  involved  in  the 
exemption  process.  Thus,  the 
Department  is  soliciting  comments  from 
interested  persons  with  respect  to  this 
concept. 

Background 

A.  Statutory  Provisions 

Under  Section  408(a)  of  ERISA.*  the 
Department  may  (with  certain  limited 
exceptions]  grant  conditional  or 
unconditional  exemptions  from  all  or 
part  of  the  prohibited  transaction 
restrictions  of  the  Act  Before  granting 
such  an  exemption,  however,  the 
Department  must  find  that  the 
exemption  is:  (1)  Administratively 
feasible,  (2)  in  the  interests  of  the  plan 
and  of  its  participants  and  beneficiaries. 


■  29  U.S.C  1001.  et  seq. 

•  Reorganization  Plan  Number  4  of  1978  (43  FR 
47713.  C>ctot>«r  17. 1978).  effective  December  31. 
1978  (44  FR  1065.  January  3. 1979). 

*  Except  where  the  context  clearly  requires 
otherwiae  reference*  in  thia  notice  to  the  varioua 
provisions  of  Title  I  of  ERISA  should  also  be  fsad  to 
refer  to  the  corresponding  provisions  of  the  Code. 


MC-F-1S231  (Sub-Noa.  1  and  2). 


Wntten  arguments,  which  should 


respect  to  these  proceedings. 
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and  (3)  protective  of  the  rights  of 
participants  and  beneficiaires. 

Section  408(a)  also  establishes  certain 
procedural  requirements  for 
administrative  exemptions  from  the 
prohibited  transaction  rules.  The  Act 
requires  that  the  Department  establish 
an  exemption  procedure  and  that 
exemptions  may  only  be  granted 
pursuant  to  that  procedorc.  In  addition, 
the  Department  must  publiah  notice  of  a 
proposed  exemption  in  the  Federal 
Regbter  and  must  assure  that  adequate 
notice  of  the  pendency  of  the  exemption 
is  given  to  interested  persons.  The 
Department  must  also  interested 
persons  to  present  views.  In  the  case  of 
an  exemption  from  the  restrictions  of 
fiduciary  self-dealing  in  Section  40e(b) 
of  ERISA,  the  Department  may  not  grant 
the  exemption  unless  it  affords  an 
opportunity  for  a  hearing  and  makes  a 
determination  on  the  record  with  respect 
to  the  three  findings  required  by  the  Act. 

B.  The  Exemption  Process 

The  Department  administers  the 
prohibited  transaction  exemption 
program  pursuant  to  the  ERISA 
Exemption  Procedure  *  (ERISA 
Procedure  75-1),  Under  the  procedure, 
any  party  in  interest  (or  disqualified 
person)  with  respect  to  a  plan  who  is  or 
may  be  a  party  to  a  prohibited 
transaction  may  initiate  an  exemption 
proceeding  by  filing  an  exemption 
application  with  the  Department.  In 
addition,  any  party  in  interest  or  any 
association  or  organization  representing 
parties  in  interest  may  initiate  a  class 
exemption  proceeding  by  filing  an 
exemption  apphcation.  The  Department 
may  also  propose  exemptions  on  its  own 
motion. 

An  exemption  application  must 
include  detailed  information  regarding 
the  plans  involved,  apphcant  or 
applicants,  and  the  transactions  for 
which  relief  is  requested.  This 
information  includes  a  detailed 
description  of  the  fiduciaries  and  parties 
in  interest  who  would  be  involved  in  the 
transactions,  a  statement  whether  the 
transactions  are  customary  in  the 
industry  involved  and  a  description  of 
the  hardship  or  economic  loss  which 
would  result  if  the  exemption 
application  is  denied.  Fiirther,  the 
application  must  contain  a  statement 
explaining  why  the  exemption  would  be 
consistent  with  three  statutory  findings 
that  the  Department  must  make  in  order 
to  grant  it. 

An  exemption  application  must  also 
disclose  information  regarding  the 
previous  activities  of  the  applicant  and 


the  plan  or  plans  involved.  For  example, 
the  applicant  must  indicate  whether  it 
has  ever  been  found  to  have  engaged  in 
a  prohibited  transaction  or  whether  it  or 
any  other  party  in  interest  who  would 
be  involved  in  the  transaction  is,  or  in 
the  last  five  years  has  been,  a  defendant 
in  any  lawsuit  concerning  such  person's 
conduct  as  a  fiduciary  or  party  in 
interest 

Upon  receipt,  an  application  for  an 
individual  exemption  is  given  an 
identification  number  and  is  assigned  to 
an  employee  benefits  specialist  in  the 
Division  of  Exemptions  of  the  Office  of 
Pension  and  Welfare  Benefit  Programs. 
The  analyst  reviews  the  application  and, 
if  necessary,  requests  additional 
information  from  the  applicant 

After  the  exemption  application  and 
any  additional  material  submitted  by 
the  applicant  are  reviewed,  a  decision 
generally  is  made  either  to  propose  the 
exemption  or  to  issue  a  tentative  denial 
letter.*  A  tentative  denial  letter  states 
that  the  Department  has  tentatively 
decided  not  to  propose  the  exemption 
and  contains  a  brief  statement  of  the 
Department's  reasons  for  the 
determination. 

The  ERISA  exemption  procedure  also 
provides  that  an  applicant  may  request 
a  conference  as  of  right  in  the  event  the 
Department  contemplates  denying  the 
exemption  request  Thus,  a  tentative 
denial  letter  will  also  contain  an  offer  to 
hold  such  a  conference.  Exemption 
conferences  are  held  between  the 
applicant  (or  the  applicant's 
representative)  and  employees  of  the 
Department  and  consist  of  an  informal 
exchange  of  views  regarding  the  issues 
raised  by  the  exemption  application. 

If,  after  consideration  of  any  material 
submitted  by  the  applicant  in  response 
to  the  tentative  denial  letter  (and  any 
material  submitted,  or  arguments 
advanced  at  the  conference),  the 
Department  determines  that  the 
application  for  exemption  should  still  be 
denied,  it  will  issue  a  final  denial  letter 
informing  the  applicant  of  its  action  and 
providing  a  brief  statement  of  reasons. 

If  the  Department  tentatively  decides 
that  an  exemption  application  should  be 
granted,  it  will  publish  a  notice  of 
pendency  of  the  exemption  (notice  of 
proposed  exemption]  in  the  Federal 


>  ISPR  t8«n.  April  za  187S. 


*  If  review  of  the  exemption  application  indicatea 
that  the  transaction  ii  either  not  a  prohibited 
transaction  under  ERISA  or  is  an  exempt 
transaction  under  an  existing  statutory  or 
administrative  exemption,  the  Department  will  issue 
an  "interpretive  response"  calling  attention  to  the 
relevant  authorities  and  indicating  that,  if  the 
Department  receives  no  further  submission  from  the 
applicant  within  30  days  (explaining  why  further 
relief  is  necessary),  the  application  ftle  will  be 
closed  without  further  action. 


Register.  This  notice  contains  a 
summary  of  the  representations  made 
by  the  applicant  in  the  exemption 
application  and  a  statement  of  the 
exemptive  relief  which  the  Department 
proposes  to  grant.  In  addition,  the 
proposed  exemption  requests  conunents 
from  interested  persons  within  a  stated 
period  of  time  (usually  40  days).  In  the 
case  of  a  proposed  exemption  that 
would  provide  relief  from  any  of  the 
restrictions  on  fiduciary  conduct  in 
Section  406(b)  of  ERISA,  the  proposed 
exemption  also  indicates  that  any 
interested  person  may  request  a  hearing 
with  respect  to  the  proposed  exemption. 

The  applicant  for  a  proposed 
exemption  must  also  assure  the 
Department  that  notice  of  the  pendency 
of  the  exemption  is  given  to  interested 
persons.  The  nature  and  extent  of  such 
notice  varies  depending  upon  the  nature 
of  the  proposed  exemption  and  the  plan 
or  plans  involved. 

After  the  proposed  exemption  has 
been  published  and  the  comment  period 
has  expired,  the  Department  will 
consider  any  comments  submitted;  in 
the  case  of  a  Section  406(b]  exemption, 
it  will  conduct  a  hearing  if  one  is 
requested.  On  the  basis  of  the  record 
thus  developed  (including  the 
application,  any  additional  submissions 
of  the  applicant  any  written  comments 
from  interested  persons,  and  the 
testimony  at  any  hearing  on  the 
exemption),  the  Department  will  make  a 
final  decision  with  respect  to  the 
proposed  exemption.  If  the  proposed 
exemption  is  granted,  a  notice  to  that 
effect  is  published  in  the  Federal 
Register.  If  the  Department  determines 
not  to  grant  the  proposed  exemption,  it 
publishes  a  notice  withdrawing  the 
proposal  and  issues  a  final  denial  letter 
to  the  applicant. 

The  Department's  actual  experience 
has  been  that  it  receives  no  comments 
on  the  vast  majority  of  proposed 
exemptions  and  that  most  proposed 
exemptions  are  granted  as  a  matter  of 
course  after  expiration  of  the  comment 
period.  The  Department  retains  the 
authority,  however,  to  independently 
decide  to  deny  an  exemption  that  has 
been  proposed. 

Applications  for  class  exemptions  are 
treated  in  a  maimer  similar  to 
applications  for  individual  exemptions, 
but  with  some  modifications.  First  trade 
groups  representing  classes  of  persons 
who  encounter  similar  prohibited 
transaction  issues  are  typically  actively 
involved  in  the  class  exemption  process. 
Second,  since  class  exemptions  by  their 
nature  relate  to  a  variety  of  transactions 
the  specific  characteristics  of  which 
have  not  been  reviewed  by  the 


1980  (the  "Mariel  Boatlift"), 


Room  S4516,  U.S.  Department  of  Labor,  refer  to  the  corresponding  provisions  of  the  Code. 
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Department  they  typically  contain 
detailed  conditions  that  are  intended  to 
assure  that  the  exemption  will  be 
.  consistent  with  the  statutory  standards. 
Third,  since  class  exemptions  affect  a 
large  number  of  parties  in  interest  many 
of  whom  have  a  substantial  interest  in 
the  exemption  proceeding  but  who  have 
not  been  parties  to  the  application, 
comments  received  in  response  to  a 
notice  of  proposed  exemption  often  play 
an  important  role  in  the  process  of 
developing  a  final  exemption.  In  this 
respect,  the  Department  has  frequently 
conducted  informal  hearings  regarding 
proposed  class  exemptions  in  order  to 
assure  that  the  views  of  all  ejected 
persons  are  taken  into  account. 

Possible  Involvement  of  Private  Sector 
Oranizations  in  the  Exemption  Process 

A.  Involvement  of  Private  Sector  Groups 
Under  the  Existing  Procedures 

The  legislative  history  of  ERISA 
indicates  that  Congress  intended  that 
the  Department  administer  the 
prohibited  transaction  exemption 
program  so  as  not  to  disrupt 
unnecessarily  the  established  business 
practices  of  financial  institutions  that 
provide  fiduciary  services  to  employee 
benefit  plans."  Accordingly,  private 
sector  involvement  in  the  prohibited 
transaction  exemption  process  is  both 
appropriate  and  necessary  in  order  to 
carry  out  Congressional  intent.  Industry 
groups  now  play  a  relatively  significant 
role  in  the  development  of  class 
exemptions  from  the  prohibited 
transaction  rules,  but  have  litUe,  if  any, 
role  in  the  individual  exemption  process. 

Industry  group  submissions  have  often 
served  as  a  valuable  resource  in 
identifying  areas  where  relief  from  the 
prohibited  transaction  rules  is  needed. 
The  utility  of  trade  group  submissions  to 
the  Department  is  limited,  however,  in 
two  main  ways.  First,  such  submissions 
often  focus  on  the  affected  industry's 
need  for  relief  from  the  prohibited 
transaction  rules  rather  than  an  analysis 
of  the  ways  in  which  the  Department 
can  fashion  exemptive  relief  that  is 
consistent  with  the  statutory  factors  that 
must  be  satisfied  before  an  exemption 
may  be  granted.  Second,  industry 
submissions  often  involve  sophisticated 
financial  transactions,  but  do  not 
present  the  factual  material  in  the  way 
that  is  most  useful  to  the  Department's 
staff  in  making  a  decision.' 


In  the  Department's  view,  more 
effective  use  of  private  sector  resources 
in  dealing  with  prohibited  transaction 
exemption  applications — those  seeking 
individual  relief  as  well  as  those  seeking 
class  relief — could  expedite  the 
exemption  process  and  could  result  in 
exemptions  that  will  relieve 
unnecessary  burdens  on  parties  in 
interest  and  will  be  consistent  with  the 
Department's  statutory  obligations. 
Thus,  the  Department  is  exploring  ways 
in  which  this  increased  private  sector 
involvement  can  be  achieved,  one  of 
which  might  be  the  participation  of  a 
self-regulatory  organization. 

B.  Self-Regulatory  Models  in  the  ! 

Securities  Industry. 

One  area  in  which  self-regulatory 
organizations  play  a  very  significant 
role  is  in  the  administration  of  the 
federal  securities  laws.  The  Securities 
and  Exchange  Commission  (the 
Commission)  is  the  agency  charged  by 
Congress  with  administering  those  laws. 
In  discharging  its  duties,  however,  the 
Commission  makes  use  of  a  variety  of 
private  sector  self-regulatory 
organizations  (SRO's),  These 
organizations  perform  some  rulemaking, 
investigatory  and  enforcement  functions 
for,  and  under  the  direction  of,  the 
Commission.  The  functions  of  these 
organizations  are  not  completely 
analogous  to  the  functions  that  a  self- 
regulatory  organization  might  perform 
under  ERISA,  but  the  Department 
beleives  their  existence  illustrates  how 
private  entities  may  play  an  important 
role  in  a  federal  regulatory  program. 

1.  Securities  Industry  Regulation. 
Section  15A  of  the  Securities  Exchange 
Act  of  1934  provides  for  the  creation  and 
registration  of  SRO's  to  establish  and 
promote  ethical  and  standardized 
principles  of  trade  in  the  securities 
business.*  Registi-ation  by  SRO's  with 
the  Commission  is  permitted  only  if  the 
Commission  determines  that  such  an 
association  is  organzied  so  as  to  be  able 
to  comply  with  the  Commission's  rules 
and  regulations  as  well  as  to  enforce 
compliance  among  its  members. 
Procedurally,  the  rules  of  an  association 
must  ensure  that  directors  are 
representative  of  the  differing  interests 
in  the  financial  community; 
substantively,  an  association's  rules 
must  be  designed  to  "prevent  fraudulent 
and  manipulative  practices,  to  promote 
just  and  equitable  principles  of  trade 


*  *  *  (to  facilitate]  transactions  in 
securities  *  *  *  and  in  general,  to 
protect  investors  and  the  public 
interest"* 

Section  19  of  the  1934  Act  outlines  the 
Commission's  oversight  responsibilities 
and  powers  regarding  self-regulatory 
organizations.  Registration  of  an 
exchange  or  SRO  is  subject  to  public 
notice  and  comment  procedues  and  the 
substantive  statutory  requirements 
outlined  in  Section  ISA.  The 
Commission  may  grant  or  deny 
applications  for  registration;  it  also  may 
cancel  registration  of  an  SRO  if  it  finds 
that  it  has  ceased  to  perform  in  the 
manner  for  which  it  was  granted 
registration.  •" 

Rules  and  regulations  proposed  by  an 
SRO  must  be  submitted  to  the 
Commission  for  review,  with  an 
opportunity  for  public  notice  and 
comment  ••  The  Commission  retains  the 
authority  to  amend  all  rules  of  an  SRO 
and  it  may  even  "summarily  abrogate" 
them  if  it  finds  such  action  necessary  in 
the  public  interest'* 

The  National  Association  of  Securities 
Dealers,  Inc.  (NASD)  is  the  one 
organization  registered  with  the 
Commission  tmder  Section  ISA  of  the 
1934  Act.  NASD  is  principally  charged 
with  promulgating,  maintaining  and 
enforcing  a  code  of  business  ethics 
among  over-the-counter  brokers  and 
dealers.**  While  membership  in  NASD 
is  voluntary,  almost  all  brokers  and 
dealers  are  members  and  thus  subject  to 
its  investigatory  and  disciplinary 
powers.'*  Members  are  generally 
forbidden  fit>m  conducting  business 
with  non-members  which  both 
encourages  membership  and  facilitates 
peer  review. 

NASD's  membership  is  divided  into  13 
districts  whose  members  elect  some  of 
the  members  of  NASD's  Board  of 
Directors:  other  seats  in  the  Board  are 
reserved  for  representatives  of  industry 
and  the  professions.  As  of  1983,  there 
were  296,000  registered  representatives 
of  the  investment  and  securities 
industry,  and  4885  member  firms. 
Membership  may  be  defnied  to  or 
withdrawn  from  anyone  suspended  from 
a  registered  exchange  or  anyone 
convicted  of  a  misdemeanor  or  felony 
involving  such  offenses  as 
embezzlement  misuse  of  funds,  or  abuse 
of  a  fiduciary  relationship  among  others. 


*  II.R.  Rep.  No.  1280. 93d  Cong..  2d  Sess.  mm 
(1974). 

*  For  example,  an  industry  association's 
submissions  often  contain  very  general  statements 
of  fact,  but  do  not  discuss  differences  between  its 
various  members'  business  practices.  In  addition, 
the  submissions  often  include  voluminous 


background  material  but  do  not  include  a  sufficient 
summary  of  the  contents  of  the  background  material 
or  a  meaningful  explanation  of  its  significance. 

*  Securities  Exchange  Act  of  1934.  as  amended. 
Section  ISA:  52  StaL  1070  (1SS3):  IS  U.S.C.  SecUon 
780-3  (1962).  hereafter  "1934  Act." 


*  1934  Act  Section  15A(b)(2).  (4).  (S) 
'•  1934  Act  Section  19  (a)  (1). 
■  •  1934  Act  Section  19  (b)  (1). 
>*  1934  Act  Section  19  (b)  (3)  (c). 
•»SEC.  'The  Work  of  the  SEC"  13  (February 
1904). 

'*  NASD.  "Aa  IntroducUon  to  NASO."  15  (1984). 


*mrK  imn.  April  za  i»7s. 


cloaed  without  further  action. 


have  not  been  reviewed  by  the 
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NASD's  staff  is  comprised  of  three 
divisions:  Legal  and  Compliance; 
Member  and  Market  Services,  and 
Automation.  Within  each  division  are 
various  departments  charged  with 
developing  and  admistering  regulations 
and  services  for  different  segments  of 
the  securities  industry.  The  Legal  and 
Compliance  Division  has  promulgated  a 
Uniform  Practice  Code  as  well  as  rules 
of  Fair  Practice,  both  of  which  are 
submitted  for  approval  to  the  SEC  and 
which  are  the  standards  against  which 
securities  transactions  conduct  is 
generally  judged,  occasionally,  NASD 
has  adopted  rules  in  lieu  of  regulation 
proposed  or  threatened  by  the  ^C.  such 
as  its  nJes  regarding  "free  riding"  and 
••withholding".  >• 

NASD  staff  at  the  district  level 
conducts  annual  examinations  of 
members'  books  and  records;  it  is  from 
this  review  that  complaints  against 
members  typically  arise."  These  audits, 
conducted  on  an  tinannounced  basis, 
examine  members'  books  to  check 
compliance  with  association  rules.  At 
the  same  time,  NASD  staff  monitors 
compliance  with  the  SECs  Net  Capital 
Rule  and  the  Federal  Reserve  Board's 
Regulation  T." 

Member  firms  or  individual  violators 
of  NASD  standards  are  subject  to 
sanctions  imposed  by  NASD  which 
range  from  censure,  to  fines,  to 
expulsion.  NASD  has  internal  review 
procedures  in  place  under  which 
members  may  challenge  a  disciplinary 
decision:  appeal  is  also  available  to  the 
Conmiission  and  ultimately,  to  the 
courts.  Only  very  rarely,  however,  has 
this  external  appellate  procedure  been 
invoked.  Notice  of  expulsion  of  a 
member  is  released  to  the  press. 
although  lesser  penalties  may  be  kept 
confidential  by  the  SEC 

NASD  provides  a  range  of  services  to 
its  members.  In  addition  to  maintaining 
an  over-the-counter  quotation  service, 
NASD  has  an  Information  Department 
which  publishes  newsletters,  press 
releases  and  various  educational 
booklets.  These  pubhcations 
complement  enforcement  activities  and 
serve  as  a  form  of  preventive  regulation. 
In  addition,  the  Association  conducts 
seminars  and  conferences  to  inform 
members  of  current  issues  as  well  as  to 
solicit  member  views  on  matters 
affecting  them. '  * 


NASD's  activities  and  reputation  have 
allowed  the  Federal  government  to  limit 
its  involvement  and  expenditures  in 
monitoring  the  activities  of  the  securities 
industry.  However,  the  fact  that  the 
Commission  may  increase  its 
involvement  in  the  regulation  of  the 
securities  industry  at  any  time, 
undoubtedly  strengthens  the  industry's 
commitment  to  meaningful  self- 
regulation. 

2.  Financial  Accounting  Standards. 
Another  private  sector  organization 
upon  which  the  Commission  relies  to  aid 
it  in  discharging  its  statutory 
responsibilities  is  the  Financial 
Accounting  Standards  Board  (FASB). 
The  legislation  creating  the  Commission 
gave  it  the  authority  to  develop  and 
promulgate  accounting  standards  to 
assure  proper  compliance  with  the 
financial  disclosure  provisions  of  that 
Act.'*  The  Commission  also  has 
authority  to  prescribe  accounting 
standards  and  procedures  for 
compliance  with  the  other  three  major 
acts  which  it  administers.*" 

Historically,  however,  the 
Commission  felt  that  reliance  on 
accounting  principles  established  by 
practitioners  in  the  private  sector  was 
preferable  to  promulgating  standards  of 
its  own.  Thus,  the  Commission  has 
chosen  to  maintain  aA  oversight  role 
toward  the  accounting  profession.  The 
Commission's  first  chief  accountant 
stated  as  eariy  as  1937  that  the  policy  of 
the  Commission  was  "to  encourage 
*  •  *  accountants  to  develop  uniformity 
of  procedure  themselves  •  •  •  and  to 
step  in  directly  only  as  a  last  resort"  •' 

More  recently,  the  Commission 
reaffirmed  its  commitment  to  rely 
generally  on  private  sector  initiative  in 
formulating  financial  accounting 
standards.  A  group  established  by  the 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  and  chaired  by 
former  SEC  Commissioner  Francis  M. 
Wheat  conducted  a  study  of  the 
accounting  standards  area  and 
recommended  that  a  private  sector 
organization  would  be  most  capable  of 
setting  standards  for  the  accounting 
profession.  As  a  result  of  this 
recommendation,  the  Financial 
Accounting  Standards  Board  was 


'»  See  generally.  Mark  White.  The  National 
Association  of  Securities  DeaJers,  Inc  28  Geo. 
Wash.  LRev  25a  280  (19SS). 

'*  The  public  at  well  aa  otbe  NASD  member* 
may  also  initiate  a  complaint. 

"See.  SEC  Net  Capital  Rule  at  17 CFR  240.15C-3- 
1:  Federal  Reserve  Board  Regulation  T  at  12  CFR 
220.1-220.8. 

'•/rf.  atl3. 


■*  SEA  of  1934  section  12(b).  IS  U.S.C  section 
781(b). 

"The  Securities  Act  of  1933.  section  7. 15  US  C. 
77g  and  Schedule  A:  The  Public  Utility  Holding  Act 
of  1940.  section  5(b),  15  U.S,C.  79b.  79d  and  79e;  The 
biveslmeni  Company  Act  of  1940.  section  8b.  15 
use.  80a-e(b). 

"  Carman  C.  Blough,  Comments  in  a  Round 
Table  on  "Developments  in  Accounting  Theory  and 
Practice  Since  1929."  American  Institute  of 
Accountants,  SOth  Anniversary  Celebration  at  190 
(1937). 


established  in  1973.  In  its  Accounting 
Series  Release  150.  the  Commission 

announced  that  it  intended  to  look  at 
accounting  principles  established  by 
FASB  in  administering  the  federal 
securities  laws.  Recognizing  that  private 
sector  resources  and  expertise  exceeded 
its  own,  the  SEC  stated  that  it  endorsed 
the  establishment  of  the  Board  because 
it  provided  "an  institutional  framework 
which  will  permit  prompt  and 
responsible  actions  flowing  from 
research  and  consideration  of  varying 
viewpoints." 

FASB's  standard-setting  process  is 
conducted  under  formal  rules  of 
procedure  similar  to  the  Commission's 
own,  which  invite  and  consider  broad- 
based  public  comment.**  With  regard  to 
research  and  poUcy  development.  FASB 
also  makes  public  its  proposals  and 
solicits  suggestions  and  criticisms. 
Ultimately,  it  is  the  Commission's 
responsibility  to  eruure  that  adequate 
disclosure  is  made  in  the  financial 
statements  filed  under  federal  securities 
laws.  In  order  to  fulfill  this 
responsibility,  the  Commission 
maintains  an  active  and  ongoing 
oversight  role  of  FASB.  As  with  the 
NASD,  the  Commission  has  reserved  the 
authority  to  establish  its  own  rules  of 
accounting  if  private  sector  initiative  is 
not  satisfactory.  Thus  far.  however,  the 
Commission  has  not  seen  the  need  to  do 
so.**  Of  eighty  standards  promulgated 
by  FASB  since  its  inception,  the 
Commission  has  expressed  formal 
disagreement  only  once.  The 
Commission  and  FASB  maintain  a  close 
working  relationship  to  alert  each  other 
to  perceived  issues  and  potential 
problems  in  the  industry.  Their 
relationship  has  been  described  as  one 
of  "mutual  non-surprise."  •* 

FASB  performs  no  major  enforcement 
activities.  Rather,  compliance  is 
compelled  by  the  Commission  as  part  of 
its  general  enforcement  program.  Where 
an  accountant  has  seriously  departed 
from  professional  principles,  the 
Commission  may  institute  discipHnary 
proceedings  under  its  Rule  of  Practice 
2(e)."  Accountants  may  be  barred  from 
further  practice  before  the  Commission 
or  may  be  permitted  to  practice  only 
under  certain  conditions. 

The  Board  has  seven  members  who 
are  elected  by  its  sponsoring 
organization,  the  Financial  Accounting 


»«  FASB.  "Fuels  About  FASB,"  Relationships  with 
the  Federal  Goveminent,"  at  1-4  (1964). 

"  See  generally.  SEC  Report  to  Congress.  "The 
Accounting  Profession  and  the  Commission's 
Oversight  Role,"  (|uly  1. 1978). 

••  FASa  Tacts  About  FASa  1  (1964). 

"  SEC  Rules  of  Practice  are  codified  at  17  CFR 
2m\et.seq. 


iiic:  ■UUIIUB91UI1S  uiien  inciuae  voluminous 


7i»-a  11B8ZJ.  Hereafter  "1934  Act" 


■*  NASD.  "An  Introduction  to  NASD.    IS  (1984). 
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Foundation  (FAF),  for  five-year  terms. 
The  Board  employs  a  professional  staff 
of  approximately  45  people,  most  of 
whom  are  accountants.  It  also  sponsors 
an  advisory  committee  whose  members 
are  recognized  experts  in  the  field.  The 
FAF  receives  contributions  from  the 
financial  and  accounting  communities  to 
support  FASB.  but  recently,  half  of 
FASB's  operating  expenses  have  been 
met  by  the  sale  of  publications.** 

The  Commission's  reliance  on  FASB 
as  a  standard-setting  organization  has 
been  subject  to  some  criticism.*^  but  a 
United  States  District  Court  upheld  the 
Commission's  reliance  on  FASB  when  it 
was  challenged  as  an  impermissible 
delegation.** 

The  use  of  self-regulatory 
organizations  by  the  Commission 
implefnents  a  conscious  Congressional 
policy.  In  passing  Sections  ISA  and  19  of 
the  1934  Act  Congress  decided  that  it 
was  preferable  for  industry  to  have  the 
opportunity  to  regulate  itself  rather  than 
to  have  direct  substantive  intervention 
by  the  Commission.  Congress  thereby 
avoided  what  would  have  been  large 
increases  in  the  size  of  the 
Commission's  sta^  and  the  attendant 
increases  in  public  expenditures.  At  the 
same  time  Congress  provided  for,  and 
the  Commission  has  retained,  authority 
for  direct  and  swift  federal  intervention 
if  the  need  arises.** 

C.  Issuet  Pertaining  to  th»  Possible  Role 
of  an  SRO  in  the  ERISA  Exemption 
Process 

In  its  examination  of  alternative  ways 
to  handle  exemption  requests,  the 
Department  maintains  as  its  primary 
goal  the  protection  of  the  interests  of 
participants  and  beneficiaries  who  are 
covered  by  plans  subject  to  ERISA. 
Thus,  any  proposal  to  enhance  the  role 
of  private  organizations  in  the 
prohibited  transaction  exemption 
process  must  assure  the  Department's 
ability  to  diligently  fulfill  this  obligation. 

1.  Limitations  on  the  Use  of  Self- 
Regulatory  Organizations.  ERISA 
allows  the  Department  to  propose  and 
grant  exemptions  from  the  prohibited 
transaction  provisions  of  the  Act  only 
after  it  makes  certain  substantive 
findings  and  adheres  to  certain  stated 
procedures.  In  the  Department's  view, 
any  procedure  under  which  a  self- 
regulatory  organization  participates  in 
the  exemption  process  must  preserve  the 


■*  FASB's  operating  expeiiaei  for  catontfar  year 
1963  were  Sa448A)a 

-  The  Accounting  Bttablit/imem  A  Staff  Study, 
S.  Doc.  B6-.S4,  SSth  Cong..  1st  Sea*.  (1977). 

••  Art/iur  Andenon  tCa^.  S.E.C  No.  7»-C-aS2, 
nnpubUahed  op.  (NJ).  lU.  Sept  3. 1970). 

••  See  S.  Rep.  No.  14SS  at  S-4  aad  HJt.  Rep.  r«0. 
2307  at  4-S.  Ttb  Cong..  3d  Sea»  (ISM). 


Department's  authority  to  make  an 
independent  determination  both  with 
respect  to  the  decision  to  propose  an 
exemption  and  with  respect  to  its 
decision  to  grant  an  exemption  that  has 
been  proposed.  In  addition,  any  such 
procedure  must  assure  that  notice  of 
pendency  of  the  exemption  be  published 
in  the  Federal  Register,  that  adequate 
notice  be  given  to  interested  persons. 
and  that  an  opportunity  for  a  hearing  be 
provided  in  appropriate  cases. 

2.  Fundamental  Characteristics  of 
Self-Regulatory  Organizations.  In  the 
Department's  view,  a  self-regulatory 
organization  must  have  certain 
fundamental  characteristics  in  order  to 
play  a  meaningful  role  in  the  prohibited 
transaction  exemption  process: 

(i)  Independence.  The  existing  self- 
regulatory  bodies  discussed  above  have 
a  high  degree  of  independence.  In  the 
case  of  the  NASD,  specific  provisions  of 
the  federal  securities  laws  assure  this 
institutional  independence;  in  the  case 
of  FASB,  the  organizing  professional  and 
business  groups  have  taken  steps  to 
assure  institutional  as  well  as  financial 
independence.  As  to  the  latter,  the 
Financial  Accounting  Foundation,  a  not- 
for-profit  entity,  receives  contributions 
from  the  accounting  community  to  fund 
FASB,  but  the  Foundation  stands 
between  that  community  and  the  Board. 
The  Department  expects  that  any  self- 
regulatory  organization  that  might  be 
formed  to  participate  in  the  ERISA 
exemptions  process  would  be  similarly 
independent 

(ii)  Expertise.  A  self-regulatory 
organization  must  possess  a  high  degree 
of  expertise  In  order  to  function 
effectively.  Thus,  the  sponsors  of  such 
an  organization  must  be  prepared  to 
provide  resources  adequate  for  the 
organization  to  develop  a  staff  that  has 
sufficient  technical  expertise  for  the 
organization  to  discharge  its 
responsibilities.  The  Department 
believes  that  such  expertise  could  be 
extremely  valuable  to  its  own 
exemptions  staff  in  analyzing  complex 
financial  matters,  and  could  thereby 
benefit  all  parties  concerned. 

(iii]  Continuity.  A  self-regulatory 
organization  should  be  a  permanent 
body  that  performs  services  for  its 
members  in  addition  to  having  input  in 
the  exemptions  process. 

(iv)  Funding.  "The  Department 
anticipates  that  the  treatment  pf 
expenses  associated  with  membership 
in  an  SRO  or  the  processing  of 
exemption  applications  by  such  an 
organization  would  be  assumed  by  its 
membership.  In  this  respect  the  costs  of 
funding  an  SRO  would  not  be  disaimilar 
to  the  costs  associated  with  applying  for 


a  prohibited  transaction  exemption 
under  the  Department's  existing 
procedures. 

3.  Potential  Functions  of  an  ERISA 
Self-Regulatory  Organization.  There 
appear  to  be  at  least  three  broad  roles 
that  a  self -regulatory  organization  might 
perform  under  ERISA. 

Fu^t  a  self-regulatory  organization 
could  provide  a  source  of  expertise  in 
the  exemption  process.  Although  access 
to  such  expertise  would  be  helpful  with 
respect  to  a  variety  of  different  kinds  of 
exemption  applications,  it  would  be 
particularly  useful  in  the  case  of 
sophisticated  financial  transactions 
involving  large  institutions.  The  staff  of 
a  self-regulatory  organization  could 
analyze  specific  exemption  proposals 
and  make  recommendations  based  on 
their  evaluation  in  the  context  of  the 
specific  statutory  facters  for  granting  an 
exemption.  Their  analyses  and 
recommendations  could  be  made 
available  to  the  Department  or  to  an 
advisory  body.  The  self-regulatory 
organization  and  the  Department  could 
also  cooperate  in  developing  guidelines 
which  would  assure  that  the  analyses 
and  evaluations  submitted  by  the  self- 
regulatory  organization  are  of  maximum 
use.  in  form  and  content  to  assist  the 
Department  in  making  a  prompt 
determination.  If  the  structure  of  the 
self-regulatory  organization  were  such 
that  the  Department  could  be  assured 
that  the  evaluations  and  analyses  were 
disinterested  and  of  consistently  high 
quality,  the  Department  could  find  it  in 
Uie  best  interest  of  all  parties  to  process 
the  exemptions  on  an  expedited  basis. 
Ultimately,  the  goal  of  this  process 
would  be  that  the  Department  could 
make  a  decision  on  such  exemption 
applications  within  a  stated  period  of 
time. 

A  second  function  that  an  SRO  might 
perform  is  to  serve  as  an  informed 
source  of  expertise  for  aiding  the 
Department  in  developing  class 
exemptions  from  the  prohibited 
transaction  provisions  of  ERISA.  The 
concept  of  an  agency  negotiating  with 
representatives  of  constituent  groups  for 
the  purpose  of  developing  regulations 
has  been  tested  by  other  federal 
agencies  and  has  met  with  some 
success. ••  The  procedure  of  ""regulatory 
negotiation,"  in  the  words  of  the 
Administrative  Conference 
recommendation:  ** 


•*  See  PAA  and  BPA  notket  of  intefil  lo  eatablish 
fe^Hsloty  Hi^wltetkie  sovleofy  oonnvttees  at  48  rM 
nSSe  (ISSS).  SS  PR  74M  (1SB8).  and  «•  Pit  17VS 
(1984).  See  o/ao  iavoraWe  review  of  PAA 
nagwrtaWona  •!  SlPed  Bar  New*  aDd  loanai  371 
(Nov.  1984). 

■'  A.CU.&  Rw.  ax-t.  1 CPR.  3osa»-<  iiss4). 


•"Jtt  at  13. 


(1937). 


201.1 «(.  $eq. 
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enable*  the  interested  parties  to  identify  the 
major  issues,  gauge  their  importance  to  the 
respective  parties,  identify  the  information 
and  data  necessary  to  resolve  the  issues,  and 
develop  a  rule  that  is  acceptable  to  the 
respective  interests,  all  within  the  contours  of 
the  substantive  statute. 

The  Department  believes  tliat  private 
organizations  may  be  able  to  perform  an 
important  role  in  developing  class 
exemptions  through  the  use  of  a 
"negotiation"  technique  similar  to  that 
described  above.  Participation  by  an 
SRO  in  such  a  process  would  appear  to 
have  particular  potential  because  the 
SRO  would,  over  time,  develop  a  high 
degree  of  expertise  in  dealing  with 
issues  arising  under  the  prohibited 
transactions  of  ERISA. 

A  third  possible  role  for  a  self- 
regulatory  organization  might  arise  if 
such  an  organization  possessed  a  very 
high  degree  of  independence  from  its 
supporting  membership,  if  its 
membership  adhered  to  high  standards 
of  conduct  developed  by  the 
organization  and  if  the  self-regulatory 
organization  could  compel  adherence  to 
those  standards  by  imposing  meaningful 
disciplinary  actions.  In  such 
circumstances,  the  Department  might  be 
able  to  fashion  a  class  exemption  under 
which  relief  would  be  conditioned  (in 
whole  or  pari]  on  membership  in  the 
self-regulatory  organization.  A  self- 
regidatory  organization  would  need  to 
be  very  well-established  in  order  to  play 
such  a  role,  however,  and  the 
Department  and  the  public  would  need 
to  have  a  high  degree  of  confidence  in 
the  organization  in  order  to  make  the 
findings  required  for  such  an  exemption. 
Accordingly,  the, Department  believes 
that  it  is  premature  to  consider  whether 
a  self-regulatory  organization  could 
ultimately  perform  this  function. 

Solicitation  of  Comments 

The  Department  is  conducting  an 
intensive  study  of  the  feasibility  of 
making  use  of  self-regulatory 
organizations  in  the  administrative 
exemption  process  and  believes  that 
comments  from  interested  members  of 
the  public  will  be  of  signiHcant 
assistance  in  conducting  this  study. 
Although  the  Department  invites,  and 
will  consider,  comments  on  all  aspects 
of  the  SRO  concept  it  speciHcally 
invites  comments  on  the  following: 

1.  Whether  any  existing  private 
groups  have  the  essential  characteristics 
of  independence,  expertise  and 
continuity  to  serve  as  a  self-regulatory 
organization  in  the  context  of  the  ERISA 
exemption  process.  Comments 


addressing  this  issue  should  identify  the 
group  or  groups  that  might  serve  a  self- 
regulatory  function  and  describe  their 
structure  and  operations. 

2.  Whether  there  is  any  interest  on  the 
pari  of  one  or  more  groups  of  Hduciaries 
or  other  parties  in  interest  in 
establishing  and  supporting  self- 
regulatory  organizations.  Comments 
addressing  this  issue  should  identify  the 
group  or  groups  involved  and  describe 
the  purposes  of  any  proposed 
organization. 

3.  Whether  there  are  any  practical 
impediments  to  the  use  of  self-regulatory 
organizations  in  the  ERISA  exemption 
process.  In  this  respect,  the  Department 
is  particularly  interested  in  comments 
addressing  the  potential  consequences 
of  application  of  the  Federal  Advisory 
Committee  Act  (FACA)  to  the  activities 
of  a  self-regulatory  organization.'* 
FACA  applies  to  any  group  that  is 
established  or  utilized  by  a  Federal 
government  agency  "in  the  interest  of 
obtaining  advice  or  recommendations." 
Among  other  things,  FACA  requires  that 
the  advisory  committee  operate  under  a 
written  charter,  that  it  hold  open 
meetings  and  that  it  perform  solely 
advisory  functions. 

4.  Whether  some  form  of  "negotiated" 
procedure  could  be  used  by  the 
Department  in  developing  prohibited 
transaction  class  exemptions. 

5.  Whether  there  are  other  functions 
that  a  self-regulatory  organization  might 
perform.  For  instance,  could  an  SRO 
compel  adherence  to  high  standards  of 
conduct  developed  by  the  organization 
through  the  imposition  of  meaningful 
disciplinary  actions? 

Thre  '  copies  of  each  respondent's 
comments  should  be  mailed  or  delivered 
to  the  Administrator  of  the  Office  of 
Pension  and  Welfare  Benefit  Programs 
at  Room  S4516.  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington.  D.C.  20210,  and  should  be 
marked  "Attention:  SRO  Inquiry." 
Comments  should  be  received  on  or 
before  [insert  date  60  days  from  date  of 
publication  in  the  Federal  Register]. 

All  comments  received  by  the 
Department  will  be  available  for  public 
inspection  and  copying  in  the  Public 
Disclosure  Room  of  the  Office  of 
Pension  and  Welfare  Benefit  Programs, 
Room  N4677, 200  Constitution  Avenue, 
NW..  Washington,  D.C 


*■  S  U.S.a  App.  a  The  General  Services 
Adminittratioa  hat  iMued  interim  regulations  under 
the  Federal  Advisory  Commitlee  Act  41  CFR  101- 
6.1001.  eL  $eq. 


Signed  at  Washington.  D.C,  this  4th  day  of 
December  1964. 

Robert  A.G.  Monks, 

Administrator,  Office  of  Pension  anttWelfare 
Benefit  Programs,  United  States  Department 
of  Labor. 

(Fit  Doc  S«-32O70  Filed  12-7-M:  S:4S  iml 
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NATIONAL  COMMISSION  ON 
AGRICULTURAL  TRADE  AND  EXPORT 
POLICY 

Administrative  Committee;  Notice  of 
Meeting 

The  Administrative  Committee  of  the 
National  Commission  on  Agricultural 
Trade  and  Export  Policy  will  meet  in 
Washington.  D.C.  on  December  19. 1964. 
The  meeting  will  be  held  in  Room  1300, 
Longworth  House  Office  Building, 
Independence  Avenue,  Washington, 
D.C,  at  9:00  a.m. 

Matters  before  the  Administrative 
Committee  will  include  the  selection  of 
a  staff  director  and  the  development  of 
the  Commission's  future  agenda.  The 
Commission  invites  individuals 
interested  in  applying  for  the  position  of 
Sta^  Director  of  the  Commission  to 
make  known  their  intent  by  sending 
information  relating  to  their  past 
experience  and  qualifications  to:  Dr. 
Kenneth  L  Bader,  Chairman, 
Commission  on  Agricultural  Trade  and 
Export  Policy,  777  Craig  Road,  Post 
Office  Box  27300.  St.  Louis,  Missouri 
63141.  The  deadline  for  receiving  such 
applications  is  December  18. 

Applicants  for  the  position  of  staff 
director  will  be  judged  according  to  the 
following  criteria: 

(1)  Familiarity  with  the  resources  of 
Government; 

(2)  Familiarity  with  trade  issues; 

(3)  Evidence  of  administrative  ability; 

(4)  Evidence  of  leadership  skills. 
The  staff  director  of  the  Commission 

will  act  as  the  principal  coordinator  of 
all  staff  activities  in  support  of  the 
Commission  under  the  direction  of  the 
Commission  Chairman. 

The  National  Commission  on 
Agricultural  Trade  and  Export  Policy  is 
an  independent  Commission  established 
pursuant  to  Pub.  L  98-412. 

Kennotfa  L  Bador, 

Chairman. 

|FR  Doc  St-an-St  FIM  l»-7-S«:  S-48  tm| 
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NATIONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  ttie  Antarctic 
Conservation  Act  of  1S78 

AQCNCr:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978. 
Pub.  L  95-541. 

summary:  The  National  Science 
Foundation  (NSF^  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  a  permit  issued. 
FOR  rUftTHCR  INFORMATION  CONTACT 
Charles  E,  Myers,  Permit  Office, 
Division  of  Polar  Programs.  National 
Science  Foundation,  Washington.  D.C 
20550.  Telephone  (202)  357-7934. 
SUPPLEMENTARY  INFORMATION:  On 

October  29, 1984,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  a  permit  application 
received.  On  November  30, 1984  a 
permit  was  issued  to:  John  A.W.  Kirsch. 
Charles  E.  Myers, 
Permit  Office,  Division  of  Polar  Programs. 

|FR  Doc.  a4-3207«  ni«d  12-7-S*:  S:4S  UI|| 
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NUCLEAR  REGULATORY 
COMMISSION         ^ 

(Docket  No*.  STN  SO-454) 

Commonwealth  Edison  Co^  Byron 
Station,  Unit  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  granting  of  relief  ft'om 
certain  requirements  of  Section  XI  of  the 
ASME  Boiler  and  Pressure  Vessel  Code, 
as  allowed  by  10  CFR  50.55a(g)(6)(i)  to 
Commonwealth  Edison  Company  (the 
licensee)  for  Byron  Station,  (Jnit  1, 
located  at  the  licensee's  site  in  Rockvale 
Township,  Ogle  County,  Illinois. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  action  would  provide  relief  to 
the  licensee,  pursuant  to  10  CFR 
50.55a(g)(6](i],  from  meeting  certain 
requirements  of  the  ASME  Code  for 
certain  pumps  and  valves  primarily  in 
nuclear  safety  systems.  The  specific 
relief  requests  are  identified  in  a  letter 
dated  November  16. 1984,  which  revises 
the  program  submitted  by  letter  dated 
November  4. 1982  and  evaluated  in  the 
staff's  Safety  Evaluation  Report. 
Supplement  5,  for  Byron  Station,  Units  1 
and  2.  Each  such  request  proposes 


alternative  tests  and/or  test  frequencies 
for  identified  pumps  and  valves. 

For  example,  relief  has  been 
requested  for  the  accumulator  check 
valves  from  the  ASME  code  requirement 
that  check  valves  be  exercised  for 
operability  every  3  months.  (See  VR-5  in 
the  November  16, 1984  letter.)  The 
licensee  slates  that  these  valves  cannot 
be  tested  during  unit  operation  because 
of  the  pressure  differential  across  the 
valves.  Instead,  the  licensee  proposes  to 
partial  stroke  test  the  valves  during  cold 
shutdown. 

The  Need  for  the  Proposed  Action: 
The  ASME  Code  requires  that  the 
pumps  and  valves  identified  by 
licensees  be  tested  at  certain 
frequencies.  However,  limitations  such 
as  considerations  of  design,  geometry, 
accessibility  and  unavailability  of 
equipment  make  it  impractical  for 
licensees  to  meet  certain  of  these 
requirements.  Some  of  the  required  tests 
cannot  be  performed  without  placing  the 
unit  in  a  mode  of  operation  that  could 
lead  to  equipment  damage  or  to  unit 
shutdown.  However,  testing  of  these 
pumps  and  valves  in  accordance  with 
the  proposed  alternative  methods  or  at 
the  proposed  alternative  frequencies 
will  adequately  ensure  the  operability  of 
the  equipment. 

Environmental  Impacts  of  Proposed 
Action:  The  proposed  relief  for  testing  of 
certain  pumps  and  valves  in  accordance 
with  the  proposed  alternative  test 
frequencies  or  methods  vsnll  adequately 
ensure  the  operability  of  the  equipment. 
Imposition  of  the  ASME  Code 
requirements  would  result  in  hardships 
or  unusual  difficulties  without  a 
compensating  Increase  in  the  level  of 
quality  or  safety.  Because  the  proposed 
alternative  test  frequencies  or  methods 
will  ensure  operability  of  the  equipment, 
the  probability  of  an  accident  has  not 
been  increased  and  the  post-accident 
radiological  releases  will  not  be  greater 
than  previously  determined  due  to  the 
proposed  relief,  nor  does  the  proposed 
relief  otherwise  affect  radiological  plant 
effiuents,  nor  result  in  any  significant 
occupational  exposure.  Likewise  the 
relief  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significanty  radiological  or  non- 
radiological  environmental  impacts 
associated  with  this  proposed  relief. 

Alternative  to  the  Proposed  Action: 
Because  we  have  concluded  that  there  is 
no  measurable  environmental  impact 
associated  with  the  proposed  relief,  any 
alternatives  to  the  relief  will  have  either 
no  environmental  impact  or  greater 
environmental  impact. 


The  principal  alternative  would  be  to 
deny  the  requested  relief.  Such  action 
would  not  reduce  environmental 
impacts  of  Byron  Station.  Unit  1 
operations  and  would  result  in  reduced 
operational  flexibility  and  unwarranted 
delays  in  power  ascension. 

Alternative  Use  of  Resources:  These 
actions  do  not  involve  the  use  of 
resotirces  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to 
Operation  of  Byron  Station.  Units  1  and 
2,"  dated  April  1982. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  that  support  the  proposed  relief. 
The  NRC  staff  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  relief. 

For  further  details  with  respect  to  the 
actions,  see  the  licensee's  request  for 
relief  dated  November  16. 1984  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Stret,  NW,  Washington,  D.C 
and  at  the  Rockford  Public  Library. 
Rockford,  Illinois. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  December  1964. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  M.  Novak, 

Assistant  Director  fijr  Licensing, 
Division  of  Licensing. 

[PR  Doc  SI-SZISS  FIM  U-7-S«;  S'45  wb| 
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[Docket  Na  50-334] 

Duquesne  UgM  Co,;  Otiio  Edison  Co,; 
Pennsylvania  Power  Ca  (Beaver 
VaOey  Power  Station  UnN  No.  1); 
Exemption 

I 

The  Duquesne  Light  Company,  Ohio 
Edison  Company  and  Pennsylvania 
Power  Company  (the  licensees),  are  the 
holder  of  Facility  Operating  License  No. 
DPR-ea  (the  license)  which  authorizes   ' 
operation  of  the  Beaver  Valley  Power 
Station.  Unit  No.  1.  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations  and  Orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission]  now  and  hereafter  in 
effect 
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The  facility  comprises  a  pressurized 
water  reactor  at  the  licensee's  site 
located  at  Beaver  County,  Pennsylvania. 

n 

By  letter  da  led  June  25, 1984. 
Duquesne  Light  Company  applied  for  an 
amendment  lo  Operating  License  DPR- 
66  to  change  certain  provisions  of  the 
Technical  Specifications.  The  change 
would  require  an  exemption  from  the 
Commission's  regulation,  described  as 
follows: 

Section  DID  1(a)  of  Appendix  J.  10 
CFR  Part  50,  stales  that  "•  *  *  a  set  of 
three  Type  A  tests  shall  be  performed, 
at  approximate  equal  intervals  during 
each  10-year  service  period.  The  third 
test  of  each  set  shall  be  conducted  when 
the  plant  is  shutdown  for  the  10-year 
plant  inservice  inspections."  This 
requires  that  containment  integrated 
leak  rate  tests  (CILRTs)  be  performed  at 
approximately  40-month  intervals  (in 
practice.  40  ±  10  month  intervals,  with 
the  third  one  in  each  set  peformed 
coincident  with  performance  of  the  120- 
monlh  inservice  inspection). 

Due  to  an  extended  shutdown  of 
eleven  months  and  twenty-one  days,  the 
inservice  inspection  interval  has  bieen 
extended,  per  the  requirements  of 
Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  (See  letter,  S.  A. 
Varga  of  NRC  to  J.  J.  Carey  of  Duquesne 
Light  Company,  May  21. 1984).  It  is, 
therefore,  no  longer  possible  to  periForm 
the  third  CILRT  within  40  ±10  months 
after  the  second  one,  and  during 
inservice  inspection  shutdown. 

Duquesne  Light  Company  has 
requested  that  Technical  SpeciRcation 
4.6.1.2  be  changed,  and  an  exemption 
from  Section  III.D.l(a)  of  Appendix  J  be 
granted  such  that  the  third  of  each  set  of 
three  CILRTs  need  not  be  performed  in 
conjunction  with  the  inservice 
inspection  shutdown.  The  staff  has 
reviewed  the  request  and  concluded  that 
since  the  CILRT  need  not  be  performed 
during  the  inservice  inspection 
shutdown,  the  licensee's  request  is 
acceptable.  The  license  will  continue  lo 
perform  the  CILRTs  at  internals  of  40  ± 
10  months  but  will  not  need  to  perform 
them  in  conjunction  with  inservice 
inspections. 

m 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by  law 
and  will  not  endanger  hfe  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  an  exemption  with  respect 
to  the  requirements  of  10  CFR  50. 
Appendix  J.  Section  III.D.l(a]: 


The  Beaver  Valley  Unit  1  Technical 
Specincations  may  be  amended  to  require 
that  the  CILRTs  he  performed  solely 
according  to  the  40  ±  10  month  frequency, 
not  in  conjunction  with  the  inservice 
inspection  shutdown. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  the  Exemption  will  have  no 
significant  impact  on  the  environment 
(49  FR  32134.  August  la  1984). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda.  Maryland  this  30th  day 
of  November  1084. 

For  the  Nuclear  Regulatory  Commission. 
Frank  Miraglia. 

Deputy  Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  •4-321K  P)M  12-7-M:  k4S  un| 
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(Docket  50-322] 

Long  Island  Lighting  C04 
EnvironfTMntal  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  the  issuance  of  an 
exemption  from  certain  requirements  of 
General  Design  Criterion  (CDC)  2  of 
Appendix  A  to  10  CFR  Part  50.  to  the 
Long  Island  Lighting  Company  (the 
applicant),  for  the  Shoreham  Nuclear 
Power  Station,  located  at  the  applicant's 
site  in  Suffolk  County.  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  would  relieve  the  applicant 
from  the  requirement  to  complete  the 
seismic  and  dynamic  qualification  of 
Radiation  Monitoring  Panels  iDll'PNL- 
117A  and  B.  and  Radiation  Monitoring 
Pumps  1D11*P-126  and  134.  The 
exemption  would  be  effective  until  the 
reactor  power  level  exceeded  five 
percent  of  rated  power  during  the  power 
ascension  test  program.  The  exemption 
is  in  response  to  the  applicant's  request 
dated  November  9, 1984. 

The  Need  for  the  Proposed  Action: 
The  exemption  is  needed  to  authorized 
the  testing  of  the  Shoreham  Nuclear 
Power  Station  at  power  levels  up  to  five 
percent  of  rated  power.  The  NRC  Staff 
reviewed  this  aspect  of  Shoreham's 
design,  and  concluded,  in  Supplement  7 
to  the  Shoreham  Safety  Evaluation 
Report  that  operation  at  up  to  five 
percent  power  is  acceptable  without 
completing  the  qualification  of  this 
equipment.  Thus,  if  the  exemption  is  not 
granted,  the  facility  must  remain 
shutdown  for  a  significant  period  of  time 
until  the  equipment  can  be  qualified. 


Environmental  Impacts  of  the 
Proposed  Action:  We  have  evaluated 
the  environmental  impacts  related  to  a 
delay  in  implementation  of  the 
requirements  until  the  completion  of  low 
power  testing.  Our  evaluation  of  the 
proposed  exemption  indicates  that  it 
will  not  significantly  reduce  the  integrity 
of  safety  systems.  The  only  effect  of 
failure  of  this  equipment  as  a  result  of  a 
seismic  event  could  be  a  delay  in 
monitoring  radioactive  effluents  while 
grab  samples  are  taken  manually. 
Additionally,  the  buildup  of  radioactive 
inventory  during  operation  at  up  to  five 
percent  power  will  be  comparatively 
small.  Accordingly,  post-accident 
radiological  releases  will  not  be  greater 
than  previously  determined  nor  will  the 
proposed  delay  in  fully  implementing 
the  CDC  affect  radiological  plant 
effluents  during  normal  plant  operation, 
and  there  is  no  significant  increase  in 
occupational  exposures.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Althematives  to  the  Proposed  Action: 
Since  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  negligible,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  associated  with  these  systems 
and  would  result  in  delay  in  issuing  the 
Shoreham  operating  license. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of  any 
resources  not  previously  considered  in 
the  Final  Environmental  Statements  for 
the  Shoreham  Nuclear  Power  Station. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  applicant's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  on  the  environmental 
assessment,  we  conclude  that  the 


and  2.  Each  such  request  proposes 


environmental  impact. 


eneci. 
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proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details,  with  respect  to  this 
action,  see  the  applicant's  request  dated 
November  9, 1984  and  Supplement  7  to 
the  Shoreham  Safety  Evaluation  Report 
dated  September,  1984,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW..  Washington.  D.C.. 
and  at  the  Shoreham-Wading  River 
Public  Library.  Route  25A,  Shoreham, 
New  York. 

Dated  at  Bethesda,  Maryland,  this  Sth  day 
of  December  1984. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  M.  Novak, 

Assistant  Director  for  Licensing,  Division  of 
Licensing 

(FR  Doc  M-aZ1M  Filed  U-7-M;  •:4S  am| 
■NJJNaCOOt  7M0-«1-M 


[Docket  SO-322] 

Long  Island  Lighting  C04 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
exemption  from  certain  requirements  of 
Appendix  )  to  10  CFR  Part  50.  to  the 
Long  Island  Lighting  Company  (the 
applicant),  for  the  Shoreham  Nuclear 
Power  Station,  located  at  the  applicant's 
site  in  Suffolk  County,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  would  relieve  the  applicant 
of  the  requirement  to  test  the  Main 
Steam  Isolation  Valves  (MSIVs)  at  the 
peak  calculated  containment  pressure 
and  would  exempt  the  applicant  from 
including  those  leak  rates  in  the 
summation  of  the  local  leak  rate  test 
results.  The  exemption  is  in  response  to 
the  applicant's  request  dated  November 
9,1984. 

The  Need  for  the  Proposed  Action: 
The  exemption  is  needed  to  authorize 
the  operation  of  the  Shoreham  Nuclear 
Power  Station.  The  r>JRC  Staff  reviewed 
this  aspect  of  Shorham's  design,  and 
concluded,  in  Section  6.2.5.1.  of  the 
Shoreham  Safety  Evaluation  Report 
(SER),  (NUREG-0420)  that  operation  of 
the  facility  is  acceptable  with  the 
present  configuration  and  proposed 
method  of  testing  these  valves.  Thus,  if 
the  exemption  is  not  granted,  the  facility 
must  remain  shutdown  for  a  significant 
period  of  time  until  the  valves  could  be 
modified  or  replaced  with  a  different 
design. 


Environmental  Impacts  of  the 
Proposed  Action:  We  have  evaluated 
the  environmental  impacts  related  to 
granting  this  exemption.  Our  evaluation 
of  the  proposed  exemption  in  Section 
6.2.5.1  of  the  SER.  indicates  that  it  will 
not  reduce  the  integrity  of  the 
containment  system.  Accordingly,  post- 
accident  radiological  releases  will  not 
be  greater  than  previously  determined, 
radiological  plant  effluents  during 
normal  plant  operation  will  not  be 
affected,  and  there  will  be  no  significant 
increase  in  occupational  exposures. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  area  as 
defmed  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action: 
Since  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  negligible,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  of  the  integrity  of  containment 
systems  and  would  result  in  delay  in 
issuing  the  Shoreham  operating  license. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of  any 
resources  not  previously  considered  in 
the  Final  Environmental  Statements  for 
the  Shoreham  Nuclear  Power  Station. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  applicant's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  on  the  environmental 
assessment  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details,  with  respect  to  this 
action,  see  the  applicant's  request  dated 
November  9, 1984  and  the  Shoreham 
Safety  Evaluation  Report  (NUREG-0420), 
dated  April  1981,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street 
NW.,  Washington,  D.C.,  and  at  the 


Shoreham-Wading  River  Public  Library. 
Route  25A.  Shoreham,  New  York. 

Dated  at  Bethesda,  Maryland,  this  Sth  da)^ 
of  Decemberl984. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  M.  Novak. 

Assistant  Director  for  Licensing,  Division  of 
Licensing. 

(FR  Doc.  M-32iaS  Filed  1Z-7-M;  tM  ub) 
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(Docket  No-322] 

Long  Island  Lighting  Co^ 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
exemption  from  certain  requirements  of 
General  Design  Criterion  (GDC)  19  of 
Appendix  A  to  10  CFR  Part  50.  to  the 
Long  Island  Lighting  Company  (the 
appUcant).  for  the  Shoreham  Nuclear 
Power  Station,  located  at  the  applicant's 
site  in  Suffolk  County,  New  York. 

Identification  of  the  Proposed  Action: 
The  exemption  would  leave  the 
applicant  of  the  requirement  to  install 
certain  additional,  redundant  local 
instruments  and  upgrade  the 
qualification  of  other  instrumentation  in 
the  Remote  Shutdown  System,  until 
startup  after  the  first  refueling  outage. 
The  exemption  is  in  response  to  the 
applicant's  request  dated  November  9. 
1984. 

The  Need  for  the  Proposed  Action: 
The  exemption  is  needed  to  authorize 
the  operation  of  the  Shoreham  Nuclear 
Power  Station  during  its  first  cycle  of 
operation.  The  NRC  Staff  reviewed  this 
aspect  of  Shoreham's  design,  and 
concluded,  in  Supplements  3  and  7  to 
the  Shoreham  Safety  Evaluation  Report 
(SSER3  and  7),  that  operation  until  the 
first  refueling  outage  is  acceptable  with 
the  present  configuration  of  the  Remote 
Shutdown  System.  Thus,  if  the 
exemption  is  not  granted,  the  facility 
must  remain  shutdown  for  a  significant 
period  of  the  time  until  the  modifications 
can  be  made. 

Environmental  Impacts  of  the 
Proposed  Action:  We  have  evaluated 
the  environmental  impacts  related  to  a 
delay  in  implementation  of  the 
requirements  until  the  first  refueling 
outage  (approximately  eighteen  months). 
Our  evaluation  of  the  proposed  ^ 

exemption  in  section  7.4.3  of  SSERs  3 
and  7  indicates  that  it  will  not 
significantly  reduce  the  effectiveness  of 
the  Remote  Shutdown  System,  because 
there  is  an  extremely  low  probability 
that  an  event  will  cause  an  evacuation 


n|7in;iiuiA  J,  oeciion  lu.u.iyay. 


until  the  equipment  can  be  qualined. 


assessment,  we  conclude  that  the 
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of  the  control  room  concurrent  with  a 
single  failure  in  the  primary  shutdown 
path  of  the  Remote  Shutdown  System 
during  the  first  cycle  of  plant  operation. 
In  addition,  redundant  systeou  will  ttill 
be  operable  from  remote  locations 
because  only  the  indication  for  certain 
parameters  will  not  be  available  until 
the  first  refueling  outage.  Accordingly, 
post-accident  radiological  releases  are 
not  expected  to  be  greater  than 
previously  determined,  the  proposed 
delay  in  fully  implementing  the  GDC 
will  not  affect  radiological  plant 
eHluents  during  normal  plant  operatioa 
and  there  is  no  significant  increase  in 
occupational  exposures.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effhients 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action: 
Since  we  have  concluded  that  the 
environmental  affects  of  the  proposed 
action  are  negligible,  any  alternatives 
with  equal  or  grater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  of  the  Remote  Shutdown 
System  and  would  result  in  delay  in 
issuing  the  Shoreham  operating  license. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of  any 
resources  not  previously  considered  in 
the  Final  Environmental  Statements  for 
the  Shoreham  Nuclear  Power  Station. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  applicant's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact' 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  on  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details,  with  respect  to  this 
action,  see  the  applicant's  request  dated 
November  9. 1984  and  Supplements  3 
and  7  to  the  Shoreham  Safety 
Evaluation  Report  dated  February  1983 


and  September,  1984,  respectively  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington.  D.C.. 
and  at  the  Shoreham-Wading  River 
Public  Library,  Route  2SA.  Shoreham, 
New  York. 

Dated  at  Betheida.  Maryland,  this  5th  day 
of  December.  1984. 

For  the  Nuclear  Regulatoiy  Coounission. 
Thoiaas  M.  Novak. 

AssJMtant  Director  for  Licensing  Division  of 
Licensing. 

|FR  Doc.  M-IZM*  V*U  ia-7-M:  t4S  a^ 
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(Docket  SO-322) 

Long  Mand  Lighting  Co.; 
Envlronroewtl  A«««ssfn«nt  and 
Findhig  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
exemption  from  certain  requirements  of 
General  Design  Criterion  (GDC)  56  of 
Appendix  A  to  10  CFR  Part  sa  to  the 
Long  Island  Lighting  Company  (the 
applicant),  for  the  Shoreham  Nuclear 
Power  Station,  located  at  the  applicant's 
site  in  Suffolk  County,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  would  relieve  the  applicant 
of  the  requirement  to  have  two  isolation 
valves  installed  on  certain  instrument 
lines  which  penetrate  containment  and 
are  open  to  the  containment 
atmosphere,  until  startup  after  the  first 
refueling  outage.  The  exemption  is  in 
response  to  the  apphcant's  request 
dated  November  9, 1984. 

The  Need  for  the  Proposed  Action: 
The  exemption  is  needed  to  authorize 
the  operation  of  the  Shoreham  Nuclear 
Power  Station  during  its  first  cycle  of 
operation.  The  NRC  Staff  reviewed  this 
aspect  of  Shoreham's  design,  and 
concluded,  in  Supplement  4  to  the 
Shoreham  Safety  Evaluation  Report 
(SSER  4).  that  operation  until  the  Hrst 
refueling  outage  is  acceptable  with  the 
present  configuration  of  these 
instrument  lines.  Thus,  if  the  exemption 
is  not  granted,  the  facility  must  remain 
shutdown  for  a  significant  period  of  time 
until  the  modification  can  be  made. 

Environmental  Impacts  of  the 
Proposed  Action:  We  have  evaluated 
the  environmental  impacts  related  to  a 
delay  in  implementation  of  the 
requirements  until  the  first  refueling 
outage  (approximately  eighteen  months). 
Our  evaluation  of  the  proposed 
exemption  in  Section  6.2.3  of  SSER  4 
indicates  that  it  will  not  significantly 


reduce  the  Integrity  of  the  containment 
system.  Accordingly,  post-accident 
radiological  releases  will  not  be  greater 
than  previously  determined  nor  will  the 
proposed  delay  in  fully  implementing 
the  GDC  affect  radiological  plant 
effluents  during  normal  plant  operation, 
and  there  is  no  significant  increase  in 
occupational  exposures.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  it  does  not 
affect  non-radiological  plant  efQuents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action: 
Since  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  negligible,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  of  the  integrity  of  containment 
systems  and  would  result  in  delay  in 
issuing  the  Shoreham  operating  license. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of  any 
resources  not  previously  considered  in 
the  Final  Environmental  Statements  for 
the  Shoreham  Nuclear  Power  Station. 

Agencies  and  Persons  Consulted-  The 
NRC  staff  reviewed  the  applicant's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Siginificant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  on  the  environmental 
assessment  we  conclude  that  the 
proposed  action  wrill  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details,  with  respect  to  this 
action,  see  the  appticant's  request  dated 
November  9, 1964  and  Supplement  4  to 
the  Shoreham  Safety  Evaluation  Report 
dated  September.  1983,  which  are 
available  for  public  inspection  at  the 
Commission's  Ihiblic  Document  Room, 
1717  H.  Street  NW.,  Washington.  D.C 
and  at  the  Shoreham-Wading  River 
Public  Library,  Route  25A.  Shoreham. 
New  York. 


design. 


NW..  Washington.  D.C.  and  at  the 
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Dated  at  Bethesda,  Maryland,  this  Sth  day 
of  December,  1984. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  M.  Novak. 

Assistant  Director  for  Licensing,  Division  of 
Licensing. 

(Fit  Doc.  M-S21B7  Filed  12-7-M;  8:45  am) 
MLUNO  CODE  7SSO-01-M 

(Docket  50-322] 

Lot>g  Island  Ughting  Co.; 
Environmental  Assesament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
exemption  from  certain  requirements  of 
General  Design  Criterion  17  of  Appendix 
A  to  10  CFR  Part  50.  to  the  Long  Island 
Lighting  Company  (the  applicant),  for 
the  Shoreham  Nuclear  Power  Station, 
located  at  the  applicant's  site  in  Suffolk 
County,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  would  relieve  the  applicant 
from  meeting  certain  requirements  of  10 
CFR  Part  50,  Appendix  A,  General 
Design  Criterion  (GDC)  17  of  the 
Commission's  regulations,  which 
requires  that  a  nuclear  power  plant  be 
provided  with  both  en  onsite  electric 
power  system  and  an  offsite  electric 
power  system,  to  permit  functioning  of 
structures,  systems  and  components 
important  to  safety.  The  onsite  electric 
power  supplies  are  required  to  have 
sufficient  independence,  redundancy, 
and  testability  to  perform  their  safety 
functions  assuming  a  single  failure.  The 
exemption  would  allow  the  applicant  to 
operate  the  facility  at  power  levels  up  to 
five  percent  of  rated  power  (121.8 
megawatts  thermal)  without  providing  it 
with  a  demonstrated  reliable  source  of 
onsite  electrical  power.  The  proposed 
exemption  is  in  response  to  the 
applicant's  "Supplemental  Motion  for 
Low-Power  Operating  License"  dated 
March  20, 1984,  as  supplemented  by  the 
applicant's  Application  for  Exemption 
dated  May  22, 1984. 

The  Need  for  the  Proposed  Action:  In 
its  September  21. 1983  Partial  Initial 
Decision,  the  Atomic  Safety  and 
Licensing  Board  resolved  all  contentions 
favorably  to  the  applicant,  but  refrained 
from  authorizing  the  issuance  of  a  low 
power  operating  license  until  new 
contentions  concerning  the  reliability  of 
the  onsite  Transamerica  Delaval  Inc. 
(TDI)  emergency  diesel  generators  are 
resolved.  The  Board  did  not,  however, 
preclude  the  applicant  from  proposing 
other  ways  it  could  qualify  for  low- 
power  operation.  On  March  20, 1984.  the 


applicant  submitted  its  "Supplemental 
Motion  for  Low-Power  Operating 
License."  Therein,  it  submitted  that  the 
pending  diesel  generator  issues  need  not 
be  resolved  prior  to  the  granting  of  a 
low-power  license  for  Shoreham,  as 
these  generators  were  not  necessary  to 
assure  the  public  health  and  safety 
during  low  power  operations.  The 
applicant  supplemented  its  motion  in  its 
Application  for  Exemption  dated  May 
22,1984. 

The  applicant  has  divided  its 
proposed  low-power  testing  program 
into  four  distinct  phases,  each  consisting 
of  a  separate  set  of  operations  and 
testing.  These  phases  are: 

(a)  Phase  I:  fuel  load  and  precriticality 
testing, 

(b)  Phase  II:  cold  criticality  testing. 

(c)  Phase  III:  heatup  and  low-power 
testing  to  rated  pressure/ temperature 
conditions  (approximately  1%  rated 
power);  and 

(d)  Phase  IV:  low-power  testing  (1-5% 
rated  power). 

The  applicant's  motion  stated  that 
during  Phases  I  and  II,  no  AC  power 
whatsoever  is  necessary  to  protect 
public  health  and  safety,  and  therefore 
no  diesel  generators  are  necessary  to 
satisfy  NRC  regulations.  Furthermore, 
even  assuming  the  TDI  diesels  are 
unavailable,  ample  alternate  sources  of 
AC  power  are  available  to  provide 
reasonable  assurance  of  no  risk  to 
public  health  and  safety  up  to  5%  rated 
power. 

In  addition  to  the  in  place,  though  not 
fully  litigated.  TDI  diesels  and  the  site's 
access  to  offsite  power  grid,  the 
applicant  has  added  certain  additional 
AC  power  generating  equipment  as 
"enhancements"  for  emergency  backup 
power.  These  are: 

—Four  2.5  MW  EMD  (Electro-Motive 
Division.  General  Motors)  deadline 
blackstart  mobile  diesel  generators 
— A  20  MW  gas  turbine  with  deadline 
blackstart  capability. 
The  necessity  for  onsite  diesel 
generators  derives  fix)m  General  Design 
Criterion  (GDC)  17,  which  requires  that 
electric  power  systems  assure  that,  in 
the  absence  of  either  onsite  or  offsite 
power  systems.  (1)  specified  acceptable 
fuel  design  limits  and  design  conditions 
of  the  reactor  coolant  pressure  boundary 
are  not  exceeded  as  a  result  of 
anticipated  operational  occurrences, 
and  (2)  the  core  is  cooled  and 
containment  integrity  and  other  vital 
functions  are  maintained  in  the  event  of 
postulated  accidents.  The  applicant 
stated  that  a  review  of  the  spectrum  of 
transients  and  accidents  postulated  in 
Chapter  15  of  Shoreham's  Final  Safety 
Analysis  Report  (FSAR)  revealed  that 


there  were  no  requirements  for  AC 
power  during  Phases  1  and  11.  Thus  there 
was  no  need  for  any  emergency  power 
sources  to  protect  public  health  and 
safety.  During  Phase  III  and  IV.  the 
public  would  be  exposed  to  far  less  risk 
than  it  would  be  during  full  power 
operations,  and  the  applicant  would  be 
well  able  to  restore  emergency  AC 
power  in  the  ample  amount  of  time 
available  to  avert  any  danger  to  public 
health  and  safety. 

The  NRC  staff  reviewed  this 
information,  and  as  reported  in 
Supplements  5  and  6  to  the  Shoreham 
Safety  Evaluation  Report  (SSER5  and 
SSER6)  determined  that  the  applicant 
had  provided  adequate  technical 
justification  to  support  the  granting  of 
an  exemption  from  the  requirements  of 
GDC-17.  The  applicant's  Motion  and 
Application  for  Exemption  were  the 
subject  of  public  hearings  before  an 
Atomic  Safety  and  Licensing  Board  in 
August,  1984.  In  its  Initial  Decision 
(ASLBP  No.  77-347-OIC-OL).  dated 
October  29, 1984,  the  Board  agreed  with 
the  applicant  and  the  staff,  and 
authorized  the  grant  of  an  exemption 
from  the  requirements  of  GDC-17.' 

Environmental  Impacts  of  the 
Proposed  Action:  As  discussed  in  SSERs 
5  and  6.  for  transients  and  accidents, 
sufficient  time  exists  so  that  AC  power 
could  be  made  available  to  those 
systems  required  to  maintain  core 
cooling  prior  to  release  of  any 
radioactive  fission  products  from  the 
fuel.  Therefore,  there  is  no  fission 
product  release  that  could  be  postulated 
during  operation  up  to  five  percent  of 
rated  power  without  TDI  diesels 
available.  During  normal  plant  operation 
at  up  to  five  percent  power,  the  grant  of 
the  exemption  will  have  no  affect  on 
plant  radiological  effluents  because  the 
plant  will  be  operating  normally  and 
onsite  emergency  power  supplies  would 
not  be  in  use.  Therefore,  the 
Commission  concludes  that  these  are  no 
significant  radiological  environmental 
impacts  or  any  significant  occupational 
exposure  associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts  the  proposed 
exemption  would  involve  the  addition  of 
the  four  EMD  diesel  generators,  the  new 
gas-turbine,  and  associated  cables 
within  the  plant  boundary.  During 
normal  operation  and  during  any 
postulated  transients  and  accidents,  the 
non-radiological  affect  of  operation  of 


>  Additionally,  in  CU  84-4.  dated  |une  6. 1984.  ihe 
CommiMion  deiermined  that  no  separate 
environmental  impact  statement  need  be  prepared 
for  low  power  operation. 
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these  engines  would  be  essentially  die 
same  as  operation  of  the  TDI  diesel 
engines.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Al^rnatires  to  the  Proposed  Action: 
Since  we  have  conchided  that  the 
environmental  effects  of  the  proposed 
exemption  are  not  significant,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  associated  with  the  onsite 
eoiergency  power  supply  system,  and 
would  result  in  delay  in  the  issuance  of 
the  Sboreham  operating  bcense. 

Alteraative  Use  ofResourtxs:  TTie  use 
of  the  four  EMD  oi^es  and  the  new 
gas-turbtne  was  not  considered  in  the 
Shorehaa  Final  Environmental 
Statement  (Constmction  Permit  and 
Operating  License),  ifoweyer  these 
machines  do  not  occopy  any  additional 
land,  and  they  are  standard  commercial 
pieces  of  equipment  so  their  use  does 
not  constitute  a  significant  increase  in 
the  use  of  any  limited  resonrces. 

Agencies  and  Persons  Consulted:  T^e 
Commission's  staff  reviewed  the 
applicant's  request  and  did  not  consult 
other  agencies  or  persons. 

Fmding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  on  the  environmental 
assessment  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  affect  on  the  quality  of  the 
human  eii  v  iruiuueut 

For  further  details  with  respect  to  this 
action,  see  the  applicant's  Motion  dated 
March  20. 1984.  the  applicant's 
Application  for  Exemption  dated  May 
22. 1984.  the  NRC  Staff's  Supplemental 
Safety  Evaluation  Reports  5  and  6,  dated 
April  1984  and  July  1984.  respectively, 
and  the  Initial  Decision  of  the  Atomic 
Safety  and  Licensing  Board  (ASLBP  No. 
77-347-OIC-OL)  dated  October  2a  1984. 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW^ 
Washington  D.C.  and  at  the  Shoreham- 
Wading  River  Public  Library,  Route  2SA, 
Sboreham.  New  Yoriu 

Dated  at  Bethesda.  Maiyland.  this  Stti  day 
of  December.  1964. 


For  the  Nuclear  Regulatory  ComniieMon. 

Thomas  M.  Novak. 

Assistant  Director  for  Licensing.  Division  of 
Licensing. 
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[Docket  No.  50-397] 

Washington  Put>llc  Powor  Supply 
System:  Envtronmontal  Assossmsnt 
and  Finding  of  No  Significant  Impact 

The  US.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Na  NPF- 
21,  issued  to  Washington  Public  Power 
Supply  System  (the  licensee),  for 
operation  of  the  WPI»SS  Nuclear  Project 
No.  2,  located  in  Richland,  Washington. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
amendment  would  modify  the  license 
condition  2.C.{11)  of  Facility  Operating 
License  NPF-21  which  states  that  The 
licensee  shall  complete  construction  of 
deferred  shield  walls  as  identified  in 
Attachment  3  to  this  license  within  one 
(1)  year  after  issuance  of  this  operating 
license  or  prior  to  operation  of  the 
permanent  solid  radioactive  waste 
solidification  system,  whichever  occurs 
first."  The  amended  license  condition 
win  read  as  follows:  The  Licensee  shall 
complete  construction  of  the  deferred 
shield  walls  and  window  as  identified  in 
Attachment  3,  as  amended  by  this 
license  amendment"  This  action  also 
includes  editorial  corrections  in  items  3 
and  4.  Of  the  nine  shield  wall  locations 
as  described  in  the  August  15. 1984. 
request  and  listed  on  Table  1  below. 
items  1. 2,  and  4  will  be  completed  by 
December  20, 1984,  as  required  by  the 
license  condition  2.C.(11).  The  amended 
license  condition  will  allow  future 
deferral  of  the  construction  of  die 
remaining  shield  walls  and  window 
(items  3,  and  5  through  9). 

TabIe-1 

Ust  of  Shield  Walls 

1.  fSAR  Figure  IZ3-32.  Zone  H-O—The 

partial  height  wall  outside  the  spent 

resin  tank  room. 
1.  FSAR  Figure  IZS-Xe,  Zone  C-£»-^The 

tube  access  wall  to  the  main 

condenser. 

3.  FSAR  Figure  lZS-27,  Zone  D-11— 

Same  as  above,  only  other  end  of 
condenser. 

4.  FSAR  Figure  12.3-34.  Zone  W-ff— The 

access  blockout  to  the  spare 
deminerelizer  cubicle. 


5.  FSAR  Figure  12.3-3/33.  Zone  C-9— 

Same  as  above  for  the  duplicate 
centrifuge  room. 

6.  FSAR  Figure  12.3-33.  Zone  F-ff— Same 

as  above  for  the  duplicate 
centrifuge. 

7.  FSAR  Figure  12.3-34.  Zone  fS— The 

blockout  for  one  of  the  two  decon 
concentretore. 

8.  FSAR  Figure  12.3-32.  Zone  D-»—TYie 

two  block  walls  at  the  north  end  of 
the  truck  loading  bay. 

9.  FSAR  Figure  1Z3-3Z  Zone  £"-«— The 

leaded  glass  viewing  window  in  the 

radwaste  area. 
The  Need  for  the  Proposed  Action: 
The  proposed  change  to  the  license 
condition  is  required  in  order  to 
continue  operation  of  the  WNP-2 
facility.  Originally,  the  licensee  had 
anticipated  completing  the  construction 
of  deferred  shield  walls  and  leaded 
glass  viewing  window  within  one  year 
after  the  issuance  of  Wf^fP-2  operating 
license.  At  present  the  hcensee  does  not 
have  any  plans  to  construct  the 
permanent  radioactive  waste 
8olidifU»tion  system  and  has  proposed 
to  continue  use  of  the  portable 
radioactive  waste  solidification  system. 

Environmental  Impacts  of  the 
Proposed  Action:  Thine  are  no 
environmental  impacts  of  the  proposed 
actioa  The  original  design  anticipated 
radiation  sources  in  the  solid  radwaste 
system  and  condenser  tube  access  areas 
requiring  shielding  for  protection  of    ' 
personnel  in  the  ad}aoent  areas.  At 
present  there  is  no  schedule  for 
installation  of  the  solid  radioactive 
waste  solidification  system.  As  a  result 
the  sooroe  originally  anticipated  is  non- 
existent The  radiation  levels  in  these 
areas  duriira  the  Power  Ascension  Test 
Program  will  be  monitored  in  order  to 
establish  a  base  case.  These  areas  will 
then  be  routinely  monitored  during 
commercial  operation  with  periodic 
ALARA  reviews  perftwmed  to  ensure 
personnel  exposures  are  minimized. 
ALARA  reviews  will  also  be  initiated 
per  approved  plant  procedures  upon 
significant  radiation  level  increases. 
These  deferred  shield  walls  shall  be 
constructed  whenever  the  dose  rate  at 
the  shield  wall  location  exceeds  2.5  MR/ 
hr. 

The  two  deferred  shield  wall  locations 
not  associated  with  the  solid  radwaste 
system  are  described  in  items  2  and  3. 
liiese  are  on  the  east  and  west  ends  of 
the  condenser  access  areas.  These  walls 
were  deferred  because  the  licensee's 
ALARA  review  showed  the  principal 
radiation  sources  are  not  in  line  of  sight 
with  these  two  locations.  A  locked  gate 
has  been  used  for  each  location  in  place 
of  the  shield  wall  to  control  enby  to  the 
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high  radiation  zone.  ALARA  reviews 
were  performed  on  both  of  these  areas 
during  startup  to  evaluate  the  need  for 
these  shield  walls.  The  dose-rate  criteria 
for  construction  of  these  walls  is  2.S 
mrem/hr  at  the  locked  gate  location. 
Based  on  the  results  of  these  ALARA 
surveys,  the  shield  wall  at  the  east  end 
of  the  condenser  (item  3)  will  be 
constructed  prior  to  December  20, 1984 
as  required  by  the  license  condition 
2.C.(11).  In  addition,  the  dose  rale  at  the 
gate  location  at  the  west  end  of  the 
condenser  will  be  monitored  and  shield 
wall  shall  be  constructed  whenever  the 
dose  rate  exceeds  2.5  mrem/hr. 

ALARA  reviews  performed  at  these 
locations  show  that  the  proposed 
change  will  have  no  significant  effect  on 
ifersonnel  exposures,  or  on  any 
radiological  plant  effluents.  Following  a 
LOCA  accident  workers  will  not  be 
required  to  enter  areas  in  the  vicinity  of 
the  deferred  shield  walls  to  mitigate  the 
course  of  the  accident  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
amendment.  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Prior  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
October  11, 1984  (49  FR  39936).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  involves  a  system  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  envirotmiental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment 

Alternative  to  the  Proposed  Action: 
Since  we  have  concluded  that  there  is 
no  measurable  environmental  impact 
associated  with  the  proposed  change  to 
the  license  condition,  any  alternatives  to 
this  change  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considerd  in 
connection  with  the  "Final 
Environmental  Statement  Relating  to 
Operation  of  WPPSS  Nuclear  Project 
No.  2."  dated  December  1981  and  the 


"Final  Environmental  Statement  Related 
to  the  Proposed  Hanford  Number  Two 
Nuclear  Power  Plant"  dated  December 
1972. 

Agencies  and  Persons  Consulted-  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  acticm  will  not  have  a 
significant  effect  on  the  quahty  of  the 
human  environment  For  further  details 
with  respect  to  this  action,  see  the 
application  for  amendment  dated 
August  15, 1984  and  as  supplemented  on 
September  7  and  October  10, 1984  which 
is  available  for  public  inspection  at  the 
Commission's  PitbKc  Document  Room, 
1717  H  Street  NW.,  Washington.  DC  at 
the  Richland  City  Library.  Swift  and 
Northgate  Street  Richland.  Washington 
00535. 

Dated  at  BetlicKla.  Maryland,  this  4th  day 
of  December  1984. 

For  the  Nuclear  Regulatory  Commission, 
llioaas  M.  Novak. 

Assistant  Director  Division  of  Licensing, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc  M-SZiae  nied  tl-7-M:  8:45  ■mj 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Proposed  Revision  of  Form 
for  0MB  Review 

AOENCv:  U.S.  Office  of  Personnel 
Management 

action:  Notice  of  proposed  revision  of 
form  submitted  to  OMB  for  clearance. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  this 
notice  announces  a  proposed  revision  of 
a  form  that  collects  information  from  the 
public.  The  Ethics  in  Government  Act  of 
1978  (Pub.  L  95-521,  as  amended) 
requires  that  a  financial  disclosure 
report  be  filed  by  candidates  for 
nomination  or  election  to  the  Office  of 
the  President  or  Vice  President  and 
Presidential  nominees  requiring  the 
advice  and  consent  of  the  Senate.  The 
Standard  Form  278.  Financial  Disclosure 
Report,  solicits  the  information  by  law. 
For  copies  of  this  ftroposal,  call  )ohn  P. 
Weld,  Agency  Clearance  Officer,  on 
(202)632-7720. 


DATC  Comments  on  this  proposal 

should  be  received  on  or  before 

December  20, 1984. 

AOOftESSES:  Send  or  deliver  comments 

to: 

John  P.  Weld, 

Agency  Clearance  Officer, 

U.S.  Office  of  Personnel  Management 

1900  E  Street  N.W..  Room  8410. 

Washington,  D.C  20415 

And 
Katie  Lewin, 

Information  Desk  Officer, 
Office  of  Information  and  Regulatory 

Affair* 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
John  P.  Weld.  (202)632-7720,  Office  of 
Personnel  Management 
David  H.  Martin. 
Director.  Oi^ice  of  Government  Ethics. 

in)  Doc  •4-37144  nied  12-7-S4:  »«S  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval 
Under  the  Paperwork  Reduction  Act  of 
the  Information  Collection 
Requirement  Contained  In  29  CFR  Part 
2610  and  PBGC  Form  1 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Notice  of  request  for  OMP 

approval  of  extension. 

summary:  The  Pension  Benefit 
Guaranty  Corporation  has  requested 
approval  by  the  Office  of  Management 
and  Budget  for  an  extension  of  the 
expiration  date  of  a  currenUy  approved 
information  collection  requirement 
(1212-0009)  without  any  change  in  the 
substance  or  in  the  method  of  collection. 
The  information  collection,  which  is 
scheduled  to  expire  on  January  31, 1985, 
is  contained  in  PBGC's  regulations  on 
Payment  of  Premiums,  29  CFR  Part  2610. 
and  PBGC  Form  1  (formerly  "PBGC-1 "). 
The  rules  in  the  regulation  are  simplified 
and  clanfied  in  PBGC  Form  1  and  its 
instructions.  The  effect  of  this  notice  is 
to  advise  the  public  of  PBGC's  request 
for  OMB  approval  of  this  extension. 
ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
fore  the  Pension  Benefit  Guaranty 
Corporation,  3208  New  Executive  Office 
Building.  Washington,  D.C.  20503.  The 
request  for  extension  will  be  available 
for  pubUc  mspection  at  the  PBGC 
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of  the  shield  wall  to  control  entry  to  the 
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Communications  and  Public  Affairs 
Department  Suite  Tioa  2020  K  Street 
NW^  Washingioa  O.C  20006,  between 
the  hours  of  9:00  a.m.  and  4.-00  p.m. 

roR  RmTHai  mromfunoN  contact: 
Renae  R.  Hubbard,  Special  Counsel. 
Corporate  Policy  and  Regulations 
Department  Code  611.  Pension  Benefit 
Guaranty  Corporation.  2020  K  Street 
NW.,  Washington.  D.C  20006,  202-254- 
6476  (202-254-8010  for  TTY  and  TDD). 
These  are  not  toll-free  numbers 

CCThaip. 
Executive  Director. 

[FR  Doc  M-saa65  FiM  U-7-Mi  kW  aal 
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DEPARTMENT  OF  STATE 

[PuMteNolieet22] 

The  Secretary's  Advisory  Panel  on 
Overseas  Security;  Meeting 

The  Secretary's  Advisory  Panel  on 
Overseas  Security  will  hold  a  meeting 
on  Tuesday,  December  18, 1984  and 
Wednesday.  December  19, 1984  from 
8.-00  a.m.  until  5:00  p.m.  at  the 
Department  of  State.  2201  C  Street  NW., 
Washington.  D.C  205ia 

Due  to  the  national  security 
information  that  will  be  discussed,  this 
meeting  will  be  closed  to  the  public. 


For  further  information,  please  contact 
the  Advisory  Panel  staff  on  202-«73- 
5544. 

November  2a  1964. 

Vktar  H.  DikMM, 

Executive  Secretary,  The  Secretary's 

Advisory  Panel  on  Overseas  Security. 

(FK  Doc  S4-S217S  PIM  t2-7-M  8:45  ■m] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
National  Airspace  Review;  Meeting 

AOENCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  U.S.C.  App.  1)  notice  is 
hereby  given  of  a  meeting  of  Task  Group 
4-6  of  the  Federal  Aviation 
Administration  National  Airspace 
Review  Advisory  Committee.  The 
agenda  for  this  meeting  is  as  follows:  A 
study  of  airport  surface  detection 
equipment  systems  and  their 
capabilities  to  aid  in  determining 
modiHcation  procedures,  phraseology, 
and  achieve  national  standardization. 
DATB:  Beginning  Tuesday,  January  8, 
1985,  at  9  ajn.,  through  Thursday  of  the 
first  week  and  resuming  at  9  a.m. 


Monday  through  Thursday  of  the 
following  week. 

ADDRESS:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
conference  room  7A/B,  800 
Independence  Avenue,  SW.. 
Washington,  DC 

FOR  FURTHtR  INFORMATION  CONTACT: 

National  Airspace  Review  Program 
Management  Staff,  room  1005,  Federal 
Aviation  Administration,  800 
Independent  Avenue,  SW.,  Washington, 
D.C  20591,  426-3560.  Attendance  is  open 
to  the  interested  public,  but  limited  to 
the  space  available.  To  insure 
consideration,  persons  desiring  to  make 
statements  at  the  meeting  should  submit 
them  in  writing  to  the  Executive 
Director,  National  Airspace  Review 
Advisory  Committee,  Associate 
Administrator  for  Air  Traffic,  AAT-1, 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591,  by  December 
31.  Time  permitting  and  subject  to  the 
approval  of  the  chairman,  these 
individuals  may  make  oral  presentations 
of  their  previously  submitted 
statements. 

Issued  in  Washington,  D.C,  on  Decemlier  3, 
1984. 

)oa  Stephens, 

Acting  Manager,  Special  Projects  Staff,  Office 
of  the  Associate  Administrator  for  Air  Traffic 

|FK  Doc  B4^2080  Fllwi  1^-7-M;  ftW  Uol 
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No.  2."  dated  December  1981  and  the 


(202)632-7720. 


for  public  mspection  at  the  PBGC 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  49,  No.  238 

Monday,  Deceml>er  10,  1984 


This  sectton  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  publJst)ed 
under  ttie  "Government  in  tt>e  Sunstfine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e)(3). 


CONTENTS 


Federal    Mine    Safety    and    Healtti 
Review  Commission 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

December  5, 1984 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
December  12, 1984. 


PLACE:  Room  600, 1730  K  Street  NW,. 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  of 

the  following: 

1.  Freeman  United  Coal  Mining  Co.,  Docket 
No.  LAKE  82-3.  (Issues  include  whether  the 
administrative  law  judge  properly 
concluded  that  the  operator  violated  30 
CFR  75.301,  a  mandatory  safety  standard 
dealing  with  ventilation.) 

"HME  AND  date:  Immediately  following 

oral  argument. 

status:  Closed  (Pursuant  to  5  U.S.C. 

552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  Following 

oral  argument  the  Commission  will 

consider  and  act  upon  the  above  case. 


Any  person  intending  to  attend  this 
meetiivg  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Thus,  the  Commission 
.  may,  subject  to  the  limitations  of  29  CFR 
2706.150(a)(3)  and  2706.16G(e),  ensure 
access  for  any  handicapped  person  who 
gives  reasonable  advance  notice. 

CONTACT  PERSON  FOR  MORE 
iNFORMA-nON:  Jean  Ellen  (202)  653-5632. 
lean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc  M-322SS  Filed  12-«-M:  11:47  unj 
BILUNQ  CODE  (TSS-OI-M 
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Part  II 

Environmental 
Protection  Agency 


40  CFR  Parts  86  and  600 
Control  of  Air  Pollution  From  New  Motor 
Vehicles  and  New  Motor  Vehicle  Engines: 
Certification  and  Test  Procedures;  and 
Fuel  Economy  of  Motor  Vehicles; 
Technical  Amendments  and  Corrections; 
Final  Rule 


48128       Federal  Register  /  Vol.  49.  No.  238  /  Monday.  December  iq  1984  /  Rulea  and  Regulations 


ENVIRONMENTAL  PnOTECTlON 
AGENCY 

40  CFR  Parts  86  and  600 
(AMS-FRL  2654-4;  Dockst  Na  A-e4-17] 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines:  Certification  and  Test 
Procedures;  and  Fuel  Economy  of 
Motor  Vehicles;  Technical 
Amendments;  Corrections 

agency:  Enviroiunental  Protection 

Agency. 

action:  Final  rule. 

summary:  This  Tmal  rule  amends  40 
CFR  Parts  86  and  600,  primarily  to 
correct  and  clarify  peirts  of  final  rules  for 
motorcycles,  heavy-duty  test 
procedures,  and  fuel  economy  rules 
issued  on  October  20, 1977  (42  FR  56737). 
November  16, 1983  (48  FR  52170)  and 
April  6, 1984  (49  FR  13832)  respectively. 
These  amendments  are  primarily 
technical  in  natiire,  correcting  errors 
made  in  the  respective  final  rules,  or 
making  minor,  nonsubstantive  changes 
to  the  regulations. 

DATE:  Except  for  amendments  described 
in  items  4.  7,  and  8,  this  final  rule  is 
effective  December  10, 1984.  Items  4  and 
7  will  be  effective  as  of  January  1, 1985, 
Item  8  will  be  effective  January  1, 1986. 
AOORCSS:  Copies  of  material  relevant  to 
this  rulemaking  are  contained  in  Public 
Docket  No.  A-84-17  at  the  U.S. 
Environmental  Protection  Agency,  West 
Tower  Lobby.  Gallery  L  401  M  Street 
SW,  Washington.  D.C  20480.  The 
docket  may  be  inspected  between  8  a.m. 
and  4  p.m.  on  weekdays.  As  provided  in 
40  CFR  Part  2.  a  reasonable  fee  may  be 
charged  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT 
Clifford  D.  Tyree,  Certification  Division. 
Office  of  Mobile  Sources.  Enviroiunental 
Protection  Agency,  2565  Plymouth  Road, 
Ann  Art>or,  MI  48105,  (313)  668-43ia 
SUFFLEMENTARY  INFORMATION:  This 
rulemaking  contains  the  following  types 
of  amendments  to  40  CFR  Part  86 
(Control  of  Air  Pollution  for  New  Motor 


Vehicles  and  New  Motor  Vehicle 
Engines:  Certification  and  Test 
Procedures)  and  Part  600  (Fuel  Economy 
of  Motor  Vehicles):  (1)  Clerical 
amendments,  such  as  corrections  to 
citations  and  restoration  of  material 
inadvertently  omitted:  and  (2)  technical 
and  other  minor  amendments  that 
provide  additional  explanation  or  detail, 
without  substantially  changing  the 
meaning  or  requirements  of  the 
regulation,  primarily  in  order  to  clarify  a 
current  requirement  or  practice. 

By  issuing  the  following  amendments 
directly  as  a  final  rule,  EPA  is  foregoing 
the  issuance  of  a  notice  of  proposed 
rulemaking  (NPRM)  and  the  opportunity 
for  public  comment  on  the  proposal 
provided  by  the  NPRM  rulemaking 
process.  Such  a  curtailed  procedure  is 
permitted  by  5  U.S.C.  553(b)  and  section 
307(d)  of  the  Qean  Air  Act  when  the 
issuance  of  a  proposal  and  public 
comment  would  be  unnecessary  and 
contrary  to  the  public  interest  EPA  finds 
good  cause  to  dispense  with  the  notice 
and  public  comment  proceedings  in  this 
case  because  the  technical  and  other 
amendments  merely  correct  errors  and 
ambiguities  in  the  regulations  and 
otherwise  amend  EPA  procedures  in  a 
manner  that  does  not  adversely  or 
significantly  affect  any  interested  party. 
For  the  same  reasons,  EPA  finds  that 
there  is  good  cause  to  make  these 
amendments  effective  upon  pubUcation. 
except  for  items  4.  7.  and  8  (see 
Appendix). 

L  Regulatory  Analysis 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  the  amendments  are 
nonsubstantive  technical  amendments. 
Also,  this  regulation  will  not  restilt  in 
increased  costs  or  prices  for  consumers, 
industries,  or  others,  nor  should  it  have 
adverse  effects^  on  competition, 
employment  investment,  or 
productivity. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  For 


review  as  required  by  Executive  Order 
12291.  Any  comments  are  available  for 
public  inspection  in  the  docket  for  this 
rulemaking.  Docket  No.  A-84-17. 

n.  Reporting  and  Recordkeeping 
Requirements 

The  information  collection 
requirements  contained  in  the  rules 
which  this  formal  rule  amends  have 
been  cleared  by  OMB  and  assigned 
control  number  2000-0390.  The 
amendments  contained  in  this  final  rule 
have  an  impact  of  a  slight  reduction  in 
respondent  burden.  This  reduction  will 
be  incorporated  in  the  next  extension  of 
the  OMB  clearance. 

ni.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq..  EPA  is  required  to 
determine  whether  a  regulation  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  so 
as  to  require  a  regulatory  Hexibility 
analysis.  The  technical  amendments  of 
this  rulemaking  will  not  increase  the 
burden  or  cost  of  compliance  for  the 
industry.  Therefore,  pursuant  to  5  U.S.C 
e05(b).  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

40  cm  Part  86 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  protection.  Gasoline, 
Labeling,  Motor  vehicles.  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  600 

Administrative  practice  and 
procedure,  Electric  power.  Energy 
conservation.  Fuel  economy.  Gasoline, 
Labeling,  Motor  vehicles.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  IB.  1984. 
AMn  L  Aim, 
Administrator. 


( 


Federal  Register  /  Vol.  49.  No.  238  /  Monday.  December  iq  1984  /  Rules  and  Regulations  48129 


Appendix— Explanation  of  Specific  Changes 


Sectton 


1.  Part  as.  AuttwiNy _ 

2.  Pill  as 

3.  Pm\  86 _ 

4.  Pwi  as — 

5  Pwt  «00 

6  P«t  600 

7  (>«tt  600 

6  P»1  600 

B  Section  86  082-1 

10  Sacuoo  86  064-2 

11.  Section  86  085-9:  (a)(1)(M)(B) 

12.  Section  86065-10;  (aK2) 

13  Section  86085-21: 

(bMlM«)(A) 

(bMl)(«)(B) - 

14  Seclxxi  86  065-22:  (d)<2) 


15  Section  86  084-24:  <gK2H4) 

16  Section  86  085-24: 
(b)(2)<v| 


OrtOMM  . 
(gM2H4». 


17.  Section  86.065-26: 

M(4> 

WMSI 

ftflW -.- 

18.  Sadnn  66.067-28: 

(bH4Kii) 

(c)(4MiiiHA)tf»- 

«J)<4) 

«n<5» „ 

(c))(6) - 

19  Section  86.113-62:  (•)(2).. 


20.  Section  86.134-78 

21   Section  86  135-62  (h)(i) 


22  Section  86  144-78:  JeJO) 

23  Section  86  402-78 

24  Secton  86  410-78 _ 

(•K1) 

25  Section  86.415-78:  (b) 

26  Sectnn  86416-60:  (aH2)<vii). 
27.  Section  86  423-78:  (■) 


Ownge 


Remove  60  eectione  and  1  Appandi> 

Update  the  Table  o«  Content*  o«  Part  88 — 

Remove  19  aectiont  *om  Part  86  on  Januanr  1.  1985 

Remove  13  aecHona  and  three  *ppendicei  Irom  Part  800.. 

Update  the  Tabte  ot  Contents  o<  Part  600 

Remove  12  lectione  a*  o(  Jan  1.  1965 

Remove  24  sections  as  ot  Jan  1,  1966. 


Eivlicitty  state  that  heavy-duty  engine  (or  vehide)  proi^aioni  do  not  apply - 

Add  language  descntxng  -measored"  idle  speed 

The  value  0.05  is  changed  to  0:50 _ — 

Remove  reterence  to  Subpart  P — -.-"— 

Rataranca  to  •prallininary"  appkcalion  la  dala«ad — - • 

do 

Delele  the  mandatory  requirement  that  lest  procedure*  muat  be  submiltad  prior 

to  datermir«ng  a  detenorabon  factor 
Correct  language  to  describe  "angme-system  combination"  Inatead  ol  ■■eng»ia 

lartirty". 


Add  language  to  permit  alterations  o<  developmeni  angmaa — 

Add  language  to  permit  alterations  o(  other  emtssion-dala  anginea  and 
Revae  language  in  paragrv>hs  (g)  (2)  and  (3)  and  add  paragraph  (gM4) 


Reteranoe  to  paragraph  (c)0)  ia  changed  to  (d)0) ...- 

Reterence  to  paragraph  (cM4)  Is  changed  to  (dM4) 

Reterence  to  paragraph  (cK5)  I*  Changed  to  (d)(5) 


Reterence  to  HD  I*  changed  to  HC .. 
Add  the  phrase  "lor  idle  CO" 


Reterence  to  paragraph  (c)(3)  i*  changed  M  (d)0) — 

Reference  to  paragraph  (cK4)  i*  changed  to  (dM4) 

Reference  to  paragraph  (c)(5)  ■  changed  to  (d)(5) 

Change  "..10  research  octane  ..."  to  "...  or 
this  paragrw)h  i*  divided  into  lour  paragraph*. 

Inserted  language  descnbing  dynamometer  procaduraa  lor  lotf  wheal  *Wa 

vefvcle*. 

Change  from  "can"  substitute  to  "mu»t"  sut>stituto - — 

Revise  l9ro  kilometer"  definition — ~ 

Revoe  section  title  by  adding,  "and  later  modal  yaar„ 

Add  word*,  "and  later  model  year" 

Change  quarterly  to  yearly  and  quartor  M  year 

Increase  10  km  to  100  km  and  one  hoi»  to  three  ftours 

Clarrfy  provision  tor  optional  zero  kikjmeler  testing.  Add  proiMon  lof  BUbmlsalon 

of  data  ninth  Itie  application 
DeleM   requirement   tor  phor   Administrator  approval   a( 

accumulation. 

Divide  paragraph  irrto  three  paragrapha. 

Remove  tection — 


Section*  are  obsolete 

To  corractly  reflect  applcabto  regulainna  curranily  ki  aflacL 
Thaaa  tacliona  are  bang  superaedad. 
Sacbona  are  obaolato. 

To  corractly  raAad  applKJMa  ragulaiion*  curtandy  in  allael 
Thaea  aaction*  «ill  be  obaoiete. 
These  section*  win  be  ob*olete 
Ctorlficalion 

Provide  added  llenMity  in  the  Mat-vord  cHtoria. 
Corractiofi 
Do. 

Piakminary  appication*  no  longer  routinaly  raqultad  to  ba  wbraNlad. 

Do. 
Amend  language  to  reflect  Agency's  pracbca. 

When  tfvs  section  was  created.  45  FR  63753.  languag*  wa*  inco»tac<y 
copied  from  i86  079-24  rotead  of  i  86.060-24. 

To  provid*  expanded  usage  Hexibility  comparable  to  that  proMdad  tor 
kghl-duty  vehicles 
Do. 

When  this  section  was  created  at  48  FR  1443.  Jan.  12.  1963,  tte 
ongtm  language  had  two  errots.  Paragraph  (gH4)  waa  siadvartsrtiy 
ortMted  and  the  Iwiguage  tor  paragraphs  (g)  (2)  and  (3)  oonsamad 


Correction. 


26  Section  66  424-78 -.... 

29  Section  86  427-78:  (a) Add  provision  for  optional  zero  KHometor  emission  lastirtg 

i  Divid*  paragraph  mw  two  paragraph* - 

(e) I  Add  provision  lor  optional  averaging  of  multiple  laat  data 

30  Section  86.430-76:  (a) Delete  reference  to  "Official  Test" ■■■■"■-■ 

31  Section  86.431-78;  (a) '  Revise  requirements  to  allow  submission  o«  lest  data  »»th  lf>e  aptJileallon 

(c)  I  Revise  requirements  to  allow  submission  of  maintenance  data  with  appW-anon 

32  Section  86  ♦32-78:  m Add  provBton  for  use  of  optional  outner  procedure  m  calculating  detenoration 


Da 
Da 

Da 

Inadvortantly  omlttad. 

Da 

Do. 

Do 
Alow  manulactuars  the  flexibility  of  raeommandtog  raaaare^  motor,  or 
issswcfi    *   motor  octane  rated  fuel*.  Al*a  to  improve  raadibiity 
Regulatory  language  obaoleto. 
L«<gut«e  wa*   madvertantty  ommed   in  prsvtoua  nMmakmg  adniv 

Clarily  taquiremerit*. 
Broaden  Hmlationa. 
Ctaiilicaliuii. 

Do. 
Mak*  requremenu  comperable  to  thoee  tor  lgh(-<kjty  vehiclaa. 
Revtse  requrements  to  oontorm  to  new  zero  kaomator  datnAon. 
SpacMcaly  provWa  tor  laro  kiloniaMr  Mating. 

ElimlnaM  unnaoeaaary  raathdioa 


33.  Section  66  434-78 

(a)... - 

W 

(c) 

34  Section  86  435-78;  (b) . 

35  Section  86  436-78:  (b) 

(el> 


lector*. 
Revae  tWe  from  "Official  Test"  to  "Testing  by  the  Administrator*'.. 

Delaw  ralaranca  to  •Official  Tear 

do — • 

do — 

■ do - 

~.....ia. — - — 


Ekminato  obaolale  and  superfluous  graphical  depiction  ol  ti 

procedure. 
To  be  coneisteni  wtlh  revised  language  of  1 66.423-78. 
Improve  reedabillty 

Make  proviaion  comparabto  to  that  tor  Ught^duty  vahicia*. 
Ehminaia  redundant  tosimg. 
Ekmmate  unneoessary  lima  raquremeni 

Da 
Make  procedure  comparable  to  that  tor  Ught-duty  vahida*. 

Clartfy  appkcabiMy 
Etminato  redundant  Mating. 

Do. 

Da 

Do. 

Do. 

Do. 

Da 

Do. 
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Appenou— Explanation  of  Specific  Changes— Continued 


Swian 


Clwnga 


Figw*   E78-3   ol 

m 

3&  Swkon  at.43»-7a: 
M 


DaMa  Bgura.. 


Eiminala  obsolele  and  supsrfluout  graphical  depiction  ct  1t»  cartificatlon 


** 


37  S««on  n.440-7a: 

wtam — — 

laMZKWA) 


SanpMy 


<aM2)«NB). 
MCNMC). 
WCQfNDt- 


-ao. 


(aMZMiNG). 
(aK2)<INH). 


SbapMy  raoofd  iwalnlananov  raQuirainanta..' 

-    do «• — ~.  -I   I — - — 


Mika  precadura  contparaMa  lo  that  lor  bght-duly  vehicles 
Da 
Do. 

Make  laqmrernenu  ooniparable  to  Vnae  lor  Ighl-duty  nahiclaa 
Oa 


Oil 
Ool 

0» 
Ool 

Do. 


3&  Seeoon  8&537-78: 
MIS) 


•KM). 


nawae  Hart  of  ima  Inia  lor  oMaining  anal>iai  reedfcigi .. 


mm. 


».  Sac«an  W.884-S:  M 

4%.  sadon  waae-r 


neleiernje  to  186064-34  ■  c«ier<gad  to  |86064-{S 

In  addMorv  Has  paragraph  is  dMded  nio  two  paragrapha. 

.  .  For  ilaiW,  dynaiecimelar  ..."  to  "..  For 


41. 


M(2)M 


Change  * 


and  optical  )■« . 


.  an  opacal  una. 


Make  requrament  comparaWe  to  thai  tor  light-duty  oehiclea. 

OOl 

Oa 
Correction 

Iwprcwe  raadabiMy. 

Correction. 
Tw 


MP).. 


42.  Section  66.664-10. 

43.  Secttan  86664-11. 
44.Sec6ona&864-12_ 

4&  SecOon  66664-13c 


CMenge  "mch**  to  "Inchee".     .  .      . .  .  

In  addtea  ihM  paragraph  la  (Siridad  Mo  (b  paragrapha. 

Remove  paragraph  (cK4) 

dOL — 

Ctanga  ralarance  Irom  {86.844-7  to  186.864-7 


Improve  reedabiMy 
PnMda  added  aeiaMily. 

Da 
Coifwdton 


48l  aacaoa  IOID-64:  |cM1|- 
47.  Section  86.1306-64(0)... 


Change  "..weed  in  50.."  to  '   ipeed  la  S0_" 
Change  "Deiemaned"  to ' 
Chenge  "K"  to  "OS" 


Add  "in"  in  •»  phreaa  "-.lor  toeing  m  Xa  event-." 

In  ailiilion.  Ihia  peragiaiTh  la  (frnilad  nto  Viree  paragrapha—.— 

Add  a  releranea  to  ■»  <l|  (31  aohadide  in  Appendbi  I 

ia  ««da  lor  *ecl  engine  torque  readout. 


Typographical  correcaon. 
Da 

Coftectlon. 

Typographicil  correction. 
Improve  reedaMity 
Inedvertenlly  ommed 


Correctiorv 


t  lor  iftred  engine  lartiue  redd*oul. 


Provide  added  flenbMy 
Oa 
Oa 


46.  SecMn  86 131fr-64(aM1)- 
FigtfeN64-3. 
(aMD  Fig*e  N64-4 

«  P)  •») 


retaranoe  to  the  note  lor  ipan 
Add  NlHdn^e  to  opaonal  War.  and  Oeaciipaji  to  iMcliground  bag. 

.  .■trample  tne  no  lurlher  than  4  wchot     .   "  to  ".  .  . 


M  0)01(8). 
19)  (3)  MIA). 


MPtMM- 
M(4)«||Q. 


461  Section  66t319-64(aM2). 


ttftdam ..."  to  "...  or 
Oiange  "96  Pjrcenr  to  "SO  pe»cent_- 

CMVIQS  **W  ttKUrtf  to  **90  ptKUtm    — ».»■ 

Akw  lor  a  dMXe  «Ulan  kanel 

1.0  reeearah  octane  .  .  ."to 


Da 

Provide  added  NenhMy. 

Typographical  oorrectioiv 

To  be  conaatertt  with  other  catbrabon  procadirea. 
Oa 


To  alloni  manuleclurera  Vw  Jeiimty  ol  reoommerKlng 
or  reeeeroh  -f  motor  octarte  rated  luei*. 


Win. 


sa  Secbon  66.1311  6Xd| 

SI.  Sectton  66131»-64(cM3) 

iZ  Sedan  a6.l3i»-84(cX7) 

WW 

53.  Secbon  86  1321-e4<aM3)(iil- 

54.  Secbon  861323-«4(aM4)  .... 

55.  Secbon  86.1327-64(0)...  .— 


wm. 

WO)- 


«d«bo^  »m  petagrapti  la  dliiidad  We  lour  paragrapha 

I  bfif^M  .  .  .**  to  ".  ■  ■  ctosn  wid  bri^N  . 
a  Mend .  .  ."  to  ".  .  .  ahai  be  a  Hand  .  . 
Aboia  lor  iHBiT)ab»a  methods  lor  chedung  torque.. 


TyprographKal  correcOorv 
Oa 


In  addHon,  dsa  paragraph  •  dMded  ftto  ttvee  para^lipbb— «— 
Correct  wbeoipt  deeqnMora  ■«  Wm  leeal  atpMraa  aqillfki 

Change  "overbme"  to  "over  kne" 

Add  the  phraia  ~        may  be  ueed  ■  .  .  . ." 

Chenga  ".  .  .  system  arvl  NO  .  .  ."  to  ".  .  .  ay  item  an  NO  .  .  . 
Change  ".  .  A  beg  aempto  ..."  to  "...  A  beg  or  conbnuoua 
In  aililbiiiii.  Vve  t'l  agraph  ia  tfvtded  ado  aevan  paragrapha . 

Add  the  phrase  "or  Itelr  loading  aaniaiad  ..." 

A8oar  to  uee  ol  aiibbeate  i 


Conectlon 

TyprographKal  correcborv 

Typrographical  correcHon. 
Correction. 
Improire  readalMlity. 
Provide  added  ItexftMiity. 
Da 
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Appendix— Explanation  of  Specific  Changes— Contintjed 


Section 


Change 


56.  Sectton  86  1332-(cM1Kn 

57  Section  86. 1 334-84|a)(2) .. 

58  Section  86  133S-e4(cK2)  . 

59  Section  8ei336-«4(d) 

60  Sectton  86  l34O-04(e)<2) 

61  Secbon  e6.134l-e4<d)..._.. 

W-- 

«t) 


62       Secbon      88.t342-e4(cK1) 
through  (cK4) 
(dMU 


WP).. 


M(4)„ 


mfi- 


W<1)..- 


(hMl)... 


63.  Pvagn«)h  (0(1)  ol 
in  Part  86. 
Paragraph  (f)(1)  of  Appendix 
linPart86. 

64  Secbon  66  1344-64(b)..._ 

65  Section  86  1501-64 


66  Sectton  86  1S42-64(b)(7)„ 
(b|(8) 

(b)(9).. 


(bKiO) 

67  Secbon  86  1544-(bK4) 

68  Part  600  Authority 

68  Sectton  2O0.0OO-6S 

70  Secbon  600  002-6S(a)(13).. 


71  Secbon  800  006-B5(cH21  .... 

72  Secbon  600  007-60(bxe) 

73  Section  600  20»-85_ _ 

74  Sectton  600  306-8S(a)(3)--.. 
75.  Sectton  600  306-66(aM1)  .  .- 

(aM2)  Introductory  text 

(a)(3). 

76  Sectton  600.307-«S(b)(3)(«.. 


lO 

77.  Secbon 

86(aK3)(ai)(A). 

(a)(3)0.)(B)..-.. 

(aK3Mvi)(B)_„ 

(bH2).. 

IdKD 


600  J07. 


78  Secbon  600  31t-86(g).. 
79.  Sectton  600  507-66(8);.. 

ifoa 


vm- 
vm. 


Add  the  algebraic  sign  "-" 

Add  the  pttraaa  "...  a  mirwnuni  of . 

Fahrenheit  ol  24  *C. 

Alow  greeter  HextjaHy  during  forced  cool-down — ..-.—— ........ 

In  addiborv  the  paregiaph  ■  divided  into  Viree  paragrapha. 

Add  paragraph  (d)  to  descritw  prxxsedurea  to  be  loioiead  ailian  equlpniant 

maltuncttona  dumg  a  test 

Corrected  the  speltx>g  of  ttie  word  "gauge" .. 

Chenge  trie  word  "correlatton"  to  "delerminatton" 

Add  more  strngenl  tolerances 

Add  more  sbmgant  lolerancee.  Alao  added  proviaiona  lor  ooU  atart  annchnieid 

proceduraa  lor  deeel  engxiea. 
Change  "AT/T*  to  "AT"  In  lour  equabona 

Provide  HO  densily  velues  lor  #1  and  ||I2  dieeel  kiel  which  may  be  i 
Chwge  'NO''  to  "NO," 


Con'oclton- 
Do. 

Provide  added  flexMMy. 
Irriprove  raadabilly. 
nvnoe  anoeq  nanoaRy. 


Chwige  "(COul "  to  "(COU,"  in  the  deaulpttun  tor  CO.. 

The  equabon  lor  calcuiattng  CO,'.'  Is  oowected  by  addng  610 


The  deMbon  ol  a  ie  added . 
In  the  "Noto"  the  phraae  " 
aufaetNutetr*  in  two  placea. 
CHange  1.643  to  1.830  *i  the  CO.  denarty  equatton. 
Chvige  (XW'.  to  CO.'.'  in  the  OF  equabon... 


can  be  aubabhited"  la  changed  to  read  "muat  be 


Change  43  516  to  43  478  wid  6.217  to  6.211  m  Bw  humidlly  equabon 

Oange  132  t  to  13207  In  the  cold  atart  Mat  ealculabon  HC_  aquabon.  ki 

addMon,  126.6  le  changed  to  128.5  in  both  the  HC^.  and  HC^^  atiudkort 
Add  •»  aymbol  a  to  the  ttlbto 


Change  43.518  to  43  476  and  6.21 7  to  6.211  ki  the  K  aquabon. 
Change:  raoord  35.  Irom  70.00  to  10.00 


Change:  record  231.  bom  10000  to  10096:  record  496.  bom  17.93  to  71M; 

and  record  866.  bom  05  53  to  95  93. 

Clartfy  that  dato  should  not  roubnaly  be  submitted  via  aleclFonic  data  bipi« 

Add  language  to  eKp8ci»y  elate  that  the  idto  tool  procedure  lor  heavy-duty 

ei'igxiee  ia  aflecnve  tar  bw  1887  and  latar  model  yeers. 

Add  the  phraaea  "or  computer  pnntouis"  and  "(if  appttcdWa)" 

Add  ttie  phraae  "Teet  caa  emtaant  lemperalure  and.  I 

preesure  and  hixnx^ty". 

Add  the  phrase  "(V  applicable)"  in  two  placaa 

Sio 


Add  tie  dkiWon  "ana"  ki  tie  DF  equabon... 


Typographical  correction. 
Correction. 
Requested  by  at  of 
Do. 

Correcbort 


^     - '       -  -    - 
iiuviue  aooeo 

Corracborv 

Da 

Corrocllon. 

tnM»tf«rtani»y 

Correction- 
Da 
Oa 
Da 

Oa 

Da 
Do. 

Da 

Owibcaiion 
Da 

Da 

Provida  added 

OarMcaboa 

Oa 
Correction. 


tie  afledad  regulated  Induaby. 


Chwige  1 20a009-85  to  1 600  00^45 

The  weighbng  factor  ahotM  be  055  not  0.36. 
paragrapha. 

(c)(2) .._. 


Paia^apfi  la  dlindad  ado  beo 


Add  tanguaga  requinng  tiat  tto  dMa  be 
Add  paragrapha  (a)(2).  0>H2).  and  <d)(2) 
Shortonad  tie  requked  label  language. 


The  releienoe  1 600.307(b)(3)  ahouM  be  1 600.307(0).. 
The  ralaronoa  1 600  307(bN4)  ahoiM  be  |  e00.307(d)- 

Shortsnad  tfw  rtQuirsd  WM  tonguAQS.. 


Convclion  <49  FR  13644). 

a^ -  ■*  -  *  — ** 

ifnpro¥9  rsacwMny- 

Th«  paragraph  «  mcorracOy  trtdudad  lor  Vta  1965 
va^aQrapn  viaovamnDy  OmnotL 
naguMtory  tonguaQa  w  tnBtfMrtarwj 
Spaoa  invtattona  of  nav  Wial  tonwaL 


Cofracliofv 


Tha  lanouaga  on  Via  aaoond  and  iNrd  bia  ihouM  raad  aa  tplowa. 

pftad  by  tha  Adrmnvrator  to  9m  manutoduror  M  . .  ■**. 
Add  opVonal  tonguaga  "not  j 


Spaoa  Ifflttabona  of  naw  I 


The  nart  to  tw  Mat  paragr^ih  •  IdiidHat  a*  1C|" 
Change  ".  .  .  hai 


lba"IO- 


Conacflon 

apaca  vnnBaons  o*  nwm  laDai  lonnaL 


to)  addmon.  tie  referanoa  1600.511  ahouM  be  1 600.315. 

The  requked  IMbal  language  la  modktod 

Add  opbonal  tonguaga  "not  avaNaMa" 

Add  tie  phraae  ".  .    at  leest  aa  large  as. 


Conacton. 
Oa 

Conacton 

OarMc 

Spaoa 


Moomao  avnaniionai  raomramona  for  ma  oigii  ona  ..»«..»».-. 
Tha  rafaranoa  to  paragrapfi  "(b)**  ahoutd  ba  to  parage apti  "(c^** 
Tha  ralarenca  f  e00.306(bK7)  should  ba  to  f  600  306{bMl) 


Conacton 


Da 
Da. 


Alow  opttonal  recaloulatton  wlian  changea  are  made  tiat 

Improve  fuel  economy. 
— do 


have  twpoMnttal  to 


.A.. 


Tha raiaranoe  to  1600.313(a)(2)  «iauld  be  to  |e00.14(bt. 


Oa 

Oa 

Conacton 


48132       Federal  Register  /  Vol.  49.  No.  238  /  Monday,  December  10.  1984  /  Rules  and  Regdations 


For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Parts  86  and  600  are 
amended  as  follows: 

1.  The  authority  for  Part  86  reads  as 
follows: 

Authorityi  Sees.  202.  206.  and  301(a)(1)  of 
the  Qean  Air  Act  as  amended,  42  U.S.C  7521, 
7524.  and  7Wi(a)(l). 

2.  The  following  60  sections  and 
Appendix  IX  are  being  removed  from 
Part  86: 

Sections  86.078-4.  86.081-5,  86.061-8, 
86.062-8,  86.081-0,  86.082-9,  86.083-0, 
86.0e0-ia  86.080-11.  86.082-21.  86.082- 
22,  86.082-23,  86.082-24,  86.082-25. 
86.082-26,  86.079-27.  86.082-27,  86.082- 
28,  86.081-29,  86.082-30.  87.079-34, 
86.082-35,  86.079-37.  86.082-36,  86.106- 
78.  86.109-78,  86.110-78,  86.111-78. 
86.116-78,  86.121-78.  86.127-78,  86.132- 
78,  86.135-79,  86.136-78,  86.137-78, 
86.140-78,  86.142-8a  86.877-1.  through 
88.877-14,  8a879-5  through  86.879-14, 
and  Appendix  DC 

3.  The  table  of  contents  for  Subpart  A 
set  forth  below  is  added  to  Part  86 
immediately  below  the  existing  table  of 
contents  in  Part  86,  Subpart  A.  This 
table  of  contents  for  Subpart  A  reflects 
an  order  that  will  be  more  efficient  to 
use.  The  sections  are  arranged  in 
numerical  order  by  the  hyphenated 
numbers.  The  remainder  of  the  Table  of 
Contents  for  Part  86  is  set  out  for  the 
convenience  of  the  user. 

PART  86-CONTROL  OF  AIR 
POLLUTION  FROM  NEW  MOTOR 
VEHICLES  AND  NEW  MOTOR  VEHICLE 
ENGINES:  CERTIFICATION  AND  TEST 
PROCEDURES 


Subpart  A— Ceneral  ProvMom  tar 
Emission  Regulations  for  1977  and  Later 
Modsi  Year  Hm  Ught-Outy  Vahidas,  1977 
and  Later  Modal  Year  New  Uglit-Outy 
Tnicfca,  and  tor  1977  and  Later  Modal  Year 
New  Hsavy-Outy  Enginas 

Sm. 

S&082-1    General  applicability. 

S8.085-1    General  applicabiUty. 

aumz-l    Definitions. 

86J»4-2    Definitions. 

86.085-2    Definitions. 

aej)78-3    Abbreviations. 

86.064-4    Section  numbering:  construction. 

86.064-6    General  standards;  increase  in 
emissions;  unsafe  conditions. 

86.078-6    Hearings  on  certification. 

86J)7»-7    Maintenance  of  records;  submittal 
of  information:  right  of  entry. 

86.064-8    Emission  standards  for  1984  and 
later  model  year  light-duty  vehicles. 

dOJOaSS    Emission  standards  for  1965  light- 
duty  vehicles. 

86^)87-8    Emission  standards  for  1987  light- 
duty  vehicles. 

864)64-8    Emission  standards  for  1964  light- 
duty  trucks. 


86.065-0    Emission  standards  for  1985  and 
later  model  year  light-duty  trucks. 

86.087-9    Emission  standards  for  1987  and 
later  model  year  light-duty  trucks. 

86.084-10  Emission  standards  for  1984  and 
later  model  year  gasoline-fueled  heavy- 
duty  engines. 

86.065-10  Emission  standards  for  1985  and 
later  model  year  gasoline-fueled  heavy- 
duty  engines  and  vehicles. 

86.087-10  Emission  standards  for  1987  and 
later  model  year  gasoline-fueled  heavy- 
duty  engines  and  vehicles. 

86.084-11     Emission  standards  for  1984 
diesel  heavy-duty  engines. 

86.085-11    Emission  standards  for  1985  and 
later  model  year  diesel  heavy-duty 
engines. 

86.080-12    Altematiave  certification 
procedures. 

86.061-13    Alternative  durability  program. 

86.085-13    Alternative  durability  program. 

86.082-14    Small-volume  manufacturer 
certification  procedures. 

86.064-15    Emissions  standards  for  1984 
model  year  heavy-passenger  cars. 

86.085-16  through  19     [Reserved]. 

86.079-20    Incomplete  vehicles, 
classification. 

86.085-20    Incomplete  vehicles, 
classification. 

88.084-21    Application  for  certification. 

86.085-21     Application  for  certification. 

86.087-21    Application  for  certification. 

86.084-22    Approval  of  application  for 
certification. 

86.085-22    Approval  of  application  for 
certification;  test  fieet  selections; 
determinations  of  parameters  subject  to 
adjustment  for  certification  and  selective 
enforcement  audit,  adequacy  of  limits, 
and  physically  adjustable  ranges. 

86.084-23    Required  data. 

86.065-23    Required  data. 

86.087-23    Required  data. 

86.084-24    Test  vehicles  and  engines. 

86.085-24    Test  vehicles  and  engines. 

86.084-25    Maintenance. 

86.085-25    Maintenance. 

86.084-26    Mileage  and  service 

accumulation;  emission  measurements. 

88.084-27    Special  test  procedures. 

88.085-27    Special  test  procedures. 

88.084-28    Compliance  with  emission 
standards. 

86.085-28    Compliance  with  emission 
standards. 

86.087-28    Compliance  with  emission 
standards. 

86.084-29    Testing  by  the  Administrator. 

86.085-29    Testing  by  the  Administrator. 

86.087-29    Testing  by  the  Administrator. 

88.084-30    Certification. 

86.085-30    Certification. 

86.087-30    Certification. 

86.079-31    Separate  certification. 

66.079-32    Addition  of  a  vehicle  or  engine 
after  certification. 

86.079-33    Changes  to  a  vehicle  or  engine 
covered  by  certification. 

86.08Z-34    Alternative  procedure  for 
notificaton  of  additions  and  changes- 

86.084-35    Ubeling. 

86.085-35    Labeling. 

864)87-35    Labeluc^ 


99C* 

88.079-36    Submission  of  vehicle 

identification  numbers. 
86.082-37    Production  vehicles  and  engines. 
86.085-37    Production  vehicles  and  engines. 
86.084-38    Maintenance  instructions. 
86.085-38    Maintenance  instructions. 
86.079-39    Submission  of  maintenance 

instructions. 
86.084-40    Automatic  expiration  of  reporting 

and  recordkeeping  requirements. 

Subpart  B — Emission  Regulations  for  1977 
and  Later  Modal  Year  New  Ught-Outy 
Vahidas  and  New  Ugfrt-Outy  Trucks;  Test 
Procadurea 

86.101  General  applicability. 

86.102  Definitions. 

86.103  Abbreviations. 

86.104  Section  numbering;  construction. 

86.105  Introduction;  structure  of  subpart. 
86.106-82  Equipment  required;  overview. 
66.107-78    Sampling  and  analytical  system; 

evaporative  emissions. 
86.108-79    Dynamometer. 
86.109-82    Exhaust  gas  sampling  system; 

gasoline-fueled  vehicles. 
86.110-82    Exhaust  gas  sampling  system; 

diesel  vehicles. 
86.111-82    Exhaust  gas  analytical  system. 
86.112-82    Weighing  chamber  (or  room)  and 

microgram  balance  specifications. 
86.113-82    Fuel  specifications. 
86.114-79    Analytical  gases. 
86.115-78    EPA  urban  dynamometer  driving 

schedule. 
86.116-82    Cahbrations.  frequency  and 

overview. 
86.117-78    Evaporative  emission  enclosure    ■ 

calibrations. 
86.118-78    Dynamometer  calibration. 
88.119-78    CVS  calibration. 
86.120-82    Gas  meter  or  flow 

instrumentation  calibration,  particulate 

measurement. 
86.121-82    Hydrocarbon  analyzer 

calibration. 
86.122-78    Carbon  monoxide  analyzer 

calibration. 
86.123-78    Oxides  of  nitrogen  analyzer 

calibration. 
86.124-78    Carbon  dioxide  analyzer 

calibration. 
86.126-78    Calibration  of  other  equipment. 
86.127-62    Test  procedures;  overview. 
86.128-79    Transmissions. 
86.129-80    Road  load  power  test  weight  and 

inertia  weight  class  determination. 
86.130-78    Test  sequence:  general 

requirements. 
86.131-78    Vehicle  preparation. 
86.132-62     Vehicle  preconditioning. 
86.133-78    Diurnal  breathing  loss  test. 
86.134-78    [Reserved.) 
86.135-82    Dynamometer  procedure. 
88.136-82    Engine  starting  and  restarting. 
86.137-82    Dynamometer  test  run,  gaseous 

and  particulate  emissions. 
86.138-78    Hot-soak  test. 
88.139-82    Diesel  particulate  filter  handling 

and  weighing. 
86.140-82    Exhaust  sample  analysis. 
86.141     (Reserved). 
86.142-82    Records  required. 
86.143-78    Calculations;  rvaporatlve 

emissions. 
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86.144-78    Calculations;  exhaust  emissions. 
88.145-62    Calculation:  particulate 
emissions. 

Subpart  C— (Reaarvad] 

Subpart  D — Emission  Regulations  for  New 
Gasoilne-Fualed  and  DIeael  Heavy-Duty 
Englnea;  Gaseous  Extiaust  Test  Procedures 

86.301-79    Scope;  applicability. 

86.302-79    Definitions. 

86.303-79    Abbreviations. 

86.304-79    Section  numbering;  construction. 

86.305-79    Introduction:  structure  of  subpart 

68.30&-79    Equipment  required  and 

specifications:  overview. 
86.307-82    Fuel  specifications. 
86.306-79    Gas  specifications. 
86.309-79    Sampling  and  analytical  system: 

schematic  drawing. 
86.310-79    Sampling  and  analytical  system: 

component  specifications. 
86.311-79    Miscellaneous  equipment: 

specifications. 
86.312-79    Dynamometer  and  engine 

equipment  specifications. 
86.313-79    Air  How  measurement 

specifications;  diesel  engines. 
66.314-79    Fuel  Qow  measurement 

specifications. 
86.315-79    General  analyzer  specifications. 
66.316-79    Carbon  monoxide  and  carbon 

dioxide  analyzer  specifications. 
88.317-79    Hydrocarbon  analyzer 

specifications. 
86.318-79    Oxides  of  nitrogen  analyzer  - 

specifications. 
66.319-79    Analyzer  checks  and  calibrations; 

frequency  and  overview. 
66.320-79    Analyzer  bench  check. 
86.321-79    NDIR  water  rejection  ratio  check. 
86.322-79    NDIR  COi  rejection  ratio  check. 
66.323-86.328    [Reserved]. 
86.327-79    Quench  check:  NO,  analyzer. 
66.328-79    Leak  checks. 
86.329-79    System  response  time;  check 

procedure. 
86.330-79    NDIR  analyzer  calibration. 
86.331-79    Hydrocarbon  analyzer 

calibration. 
86.332-79    Oxides  of  nitrogen  analyzer 

calibration. 
86.333-79    Dynamometer  calibration. 
86.334-79    Test  procedure  overview. 
86.335-79    Gasoline-fueled  engine  test  cycle. 
86.336-79    Diesel  engine  test  cycle. 
86.337-79    Information. 
86.338-79    Exhaust  measurement  accuracy. 
86.339-79    Pretest  procedures. 
66.340-79    Gasoline-fueled  engine 

dynamometer  test  run. 
86.341-79    Diesel  engine  dynamometer  test 

run. 
88.342-79    Post-test  procedure. 
86.343-79    Chart  reading. 
86.344-79    Humidity  calculations. 
86.345-79    Emission  calculations. 
86.346-79    Alternative  NOx  measurement 

technique. 
86.347-79    Alternative  calculations  for  diesel 

engines. 
88.348-79    Alternative  to  fuel  H/C  analysis. 

Subpart  E— Err.lsslon  Regulations  for  1979 
and  Later  New  Motorcyeias.  General 
Provisions 

86.401-78    General  applicability. 


Sec 

86.402-78    Definitions 

86.403-78    Abbreviations. 

86.404-78    Section  numbering. 

86.40V-7B    Measurement  system. 

68.406-78    Introduction,  structure  of  subpart 

further  information. 
86.407-78    Certificate  of  conformity  required. 
86.406-78    General  standards;  increase  in 

emissions:  unsafe  conditions. 
86.409-78    Defeat  devices,  prohibition. 
86.410-60    Emission  standards  for  1980  and 

later  model  year  motorcycles. 
86.411-78    Maintenance  instructions,  vehicle 

purchaser. 
86.412-78    Maintenance  instructions. 

submission  to  Administrator. 
G6.413-78    Labeling. 
B6.414-76    Submission  of  vehicle 

identification  numbers. 
8C.415-78    Production  vehicles. 
86.416-80    Application  for  certification. 
B6.417-78    Approval  of  application  for 

certification. 
88.418-78    Test  fleet  selection. 
86.419-76    Engine  displacement  motorcycle 

classes. 
86.420-78   ,£ngine  families. 
86.421-78    Test  fleet. 
86.422-78    Administrator's  fleet 
88.423-78    Test  vehicles. 
66.424-78    (Reserved). 
86.425-78    Test  procedures. 
86.426-78    Service  acctunulation. 
86.427-78    Emission  tests. 
88.428-80    Maintenance,  scheduled;  test 

vehicles. 
86.429-78    Maintenance,  unscheduled;  test 

vehicles. 
86.430-78    Vehicle  failure. 
86.431-78    Data  submission. 
86.432-78    Deterioration  factor. 
86.433    [Reserved]. 

86.434-78    Testing  by  the  Administrator. 
86.435-78    Extrapolated  emission  values. 
66.436-78    Additional  service  accumulation. 
86.437-78    CertificaUon. 
86.438-78    Amendments  to  the  application. 
86.439-78    Alternative  procedure  for 

amending  certificates  of  conformity. 
86.440-78    Maintenance  of  records. 
8&441-78    Right  of  entry. 
86.442-78    Denial,  revocation,  or  suspension 

of  certification. 
86.443-78    Request  for  hearing. 
86.444-78    Hearings  on  certification. 

Subpart  F— Emission  Regulations  for  1979 
and  Later  New  Motorcyeias,  Test 
Procedures 

86.501-78    Applicability. 

66.502-78    Definitions. 

86.503-78    Abbreviations. 

86.!>04-78    Section  numbering. 

86.505-78    Introduction:  structure  of  subp&rt 

86.506-86.507     [Reserved]. 

86.508-78    Dynamometer. 

86.509-78    Exhaust  gas  sampling  system. 

86.510    (Reserved]. 

66.511-78    Exhatist  gas  analytical  system. 

86.512    [Reserved]. 

86.513-82    Fuel  and  engine  lubricant 

specifications. 
86.514-76    Analytical  gases. 
86.515-78    EPA  urban  dynamometer  driving 

schedule. 
66.516-78    Calibrations,  frequency  and 

overview. 


Sec 

66.517    [Reserved]. 

86.518-78    Dynamometer  calibration. 

86.519-78    Constant  volume  sampler 

calibration. 
86.520    (Reserved). 
86.521-78    Hydrocarbon  analyzer 

cahbration. 
86.522-78    Carbon  monoxide  analyzer 

calibration. 
86.523-78    Oxides  of  nitrogen  analyzer 

calibration. 
86.524-78    Carbon  dioxide  analyzer 

calibration. 
86.525    (Reserved). 

86.526-78    Calibration  of  other  equipment. 
86.527-78    Test  procedures,  overview. 
86.528-78    Transmissions. 
86.529-78    Road  load  force  and  inertia 

weight  determination. 
86.530-78    Test  sequence,  general 

requirements. 
86.531-78    Vehicle  preparation. 
86.532-78.    Vehicle  preconditioning. 
86.533-86.534    (Reserved). 
86.535-78    Dynamometer  procedure. 
86.536-78    Engine  starting  and  restarting. 
86.537-78    Dynamometer  test  runs. 
86.538-86.539     (Reserved). 
66.540-78    Exhaust  sample  analysis. 
86.541     (Reserv'ed). 
86.542-78    RecordJs  required. 
86.543    [Reserved). 
86.544-78    Calculations;  exhaust  emissions. 

Subpart  O— Selective  Enforcement  Auditing 
of  New  GaaoHne-Fuelad  and  Dtesal  UgM- 
Duty  Vahldaa  and  New  QaaoMna  Fueled 
and  DIejal  Ught-Outy  Trucks 

86.601  Applicability. 

66.602  Definitions. 

86.603  Test  orders. 

66.604  Testing  by  Administrator. 

88.605  Maintenance  of  records;  submittal  of 
information. 

86.606  Entry  and  access. 
86.807  Sample  selection. 
86.606    Test  procedures. 

86.609  Calculation  and  reporting  of  test 
results. 

66.610  Acceptance  and  rejection  of  batches. 
86.C1 1    Acceptance  and  rejection  of  batch 

sequence. 

86.612  Suspension  and  revocation  of 
certificates  of  conformity. 

66.613  Hearings  on  suspensions  and 
revocations  of  certificates  of  conformity. 

Subpart  H— {Reserved] 

Subpart  I— Emission  Regulations  for  New 
Dieaal  Heavy  Duty  Engines;  Smoke  Extiaust 
Test  Procedure 

86.864-1    General  applicability. 

86.884-2    Definitions. 

86.884-3    Abbreviations. 

88.884-4    Section  numbering. 

86.884-5    Test  procedures. 

86.884-6    Diesel  fuel  specifications. 

86.884-7    Dynamometer  operation  cycle  for 

smoke  emission  tests. 
86  884-8    Dynamometer  and  engine 

equipment 
86.884-e    Smoke  measurement  system. 
86.864-10    Information. 
88.884-11     Instrument  checks. 
86.884-12    Test  run. 


duty  trucks. 
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88.884-13 
86.884-14 


Data  analysis. 
Calculations. 


Subpart  J-(RM«rv«d] 

Subpart  K— Salactiva  Enforctnant  Audtthtg 
of  N«w  Gasollna-Fualad  and  DIaMi  Haavy- 
Duty  Engln«s 

8ai001-84    Applicability. 

8ai002-84    Definitions. 

86.1003-84    Test  orders. 

86.1004-84    Testing  by  the  Administrator. 

86.100&-64    Maintenance  of  records; 

submittal  of  information. 
86.1006-84    Entry  and  access. 
86.1007-84    Sample  selection. 
86.1006-84    Test  procedures. 
86.1009-84    Calculation  and  reporting  of  test 

results. 
86.1010-84    Compliance  with  acceptable 

quality  level  and  passing  and  failing 

criteria  for  Selective  Enforcement  Audits. 
86.1011-84     [Reserved). 
86.1012-84    Suspension  and  revocation  of 

certificate  of  conformity. 
86.1013     [Reserved]. 
86.1014-84    Hearings  on  suspension. 

revocation  and  voiding  of  certificate  of 

conformity. 

Subpart  L-{Raaarvad] 

Subpart  M— Evaporativa  Emiaaion  Taat 
Procaduraa  for  Maw  Oatolina  Tuatad 
Haavy-Outy  Vafitciaa 

88.1201-85    Applicability. 
86.1202-85    Definitions. 
86.1203-85    Abbreviations. 
86.1204     [Reserved]. 
86.1205-85    Introduction:  structure  of 

subpart. 
86.1206-85    Equipment  required  overview. 
86.1207-65    Sampling  and  analytical 

systems;  evaporative  emissions. 
86.1208-86.1212     [Reserved). 
88.1213-85    Fuel  Specifications. 
86.1214-85    Analytical  gases. 
86.1215-85    EPA  Heavy-Duty  Vehicle  (HDVl 

urban  dynamometer  driving  schedule. 
86.1216-85    Calibrations;  frequency  and 

overview. 
88.1217-85    Evaporative  emission  enclosure 

calibrations. 
86.1218-85    Dynamometer  cahbration. 
86.121»-86.1220    [Reserved). 
86.1221-85    Hydrocarbon  analyzer 

calibration. 
86.1222-86.1225     [Reserved]. 
86.1226-85    Calibration  of  other  equipment 
86.1227-€j    Test  procedures:  overview. 
86.1228-85    Transmissions. 
86.1229-85    Dynamometer  load 

determination. 
66.1230-85    Test  sequence:  general 

requirements. 
86.1231-85    Vehicle  preparation. 
86.1232-85    Vehicle  preconditioning. 
86.1233-85    Diurnal  breathing  loss  test. 
86.1234-85    Running  loss  test. 
86.1235-85    Dynamometer  procedure. 
66.1236-85    Engine  starting  and  restarting. 
86.1237-85    Dynamometer  runs. 
86.1238-85    Hot  soak  test 
86.1239-86.1241     [Reserved]. 
86.1242-85    Records  required. 
86.1243-85    Calculations;  evaporative 

emissions. 


86.1244-66.1245    [Reserved]. 

Subpart  N— Emission  Ragulatlona  for  Naw 
Gasoihia-Fualad  and  Dtaaal  Haavy-Outy 
Enginas;  Qasaoua  Exhaust  last  Procaduraa 

86.1301-84     Scope:  applicability. 

86.1302-84    Definitions. 

86.1303-84     Abbrevations. 

86.1304-84    Section  numbering:  construction. 

86.1305-64    Introduction;  structure  of 

subpart 
86.1306-84    Equipment  required  and 

specifications;  overview. 
86.1307     [Reserved). 
86.1306-84    Dynamometer  and  engine 

equipment  specifications. 
86.1309-64    Exhaust  gas  sampling  system: 

gasoline-fueled  engines 
86.1310-84    Exhaust  gas  sampling  and 

analytical  system:  diesel  engines. 
86.1311-64    Exhaust  gas  analytical  system; 

CVS  bag  sample. 
86.1312-84     [Reserved]. 
86.1313-84    Fuel  specifications. 
88.1314-84    Analytical  gases. 
86.1315     [Reserved]. 
86.1316-84    Calibrations;  frequency  and 

overview. 
86.1317-«4    [Reserved). 
86.1318-84    Engine  dynamometer 

calibrations. 
86.1319-84    CVS  calibration. 
86.1320    [Reserved]. 
86.1321-64    Hydrocarbon  analyzer 

calibration. 
86.1322-84    Carbon  monoxide  analyzer 

calibration. 
86.1323-84    Oxides  of  nitrogen  analyzer 

calibration. 
86.1324-84    Carbon  dioxide  analyzer 

calibration. 
86.1325-84     (Reserved). 
86.1326-84    Calibration  of  other  equipment 
86.1327-84    Engine  dynamometer  test 

procedures:  overview. 
86.1328-64    [Reserved). 
86.1329-84     [Reserved). 
66.1330-84    Test  sequence:  general 

requirements. 
86.1331-84     [Reserved). 
86.1332-84    Elngine  mapping  procedures. 
86.1333-84    Transient  test  cycle  generation. 
86.1334-84    Pre-test  engine  and 

dynamometer  prnparation. 
86.1335-84    Optional  forced  cool-down 

procedure. 
86.1336-84    Engine  starting  and  restarting. 
86.1337-64    Engine  dynamometer  test  run. 
86.1338-64     Emission  measur«!m«>nt  accuracy. 
86.1339-64.     [Reserved). 
86.1340-84     Exhaust  sample  analysis. 
86.1341-84    Test  cycle  validation  criteria. 
86.1342-84     Calculations;  exhaust  emissions. 
86.1343-84     [Reserved). 
86.1344-84    Required  information. 

Subpart  O— (Rasarvad] 

Subpart  P— Emission  Ragulatlons  for  Naw 
Gas-slfna-Fueled  Heavy-Duty  Enginas  and 
New  Gasoline-Fueled  Light-Duty  Trucks; 
Idia  Test  Procaduraa 

86.1501-64     Scope:  applicabihty. 
86.1502-84    Definitions. 
86.1503-84    Abbreviations. 
86.1504-84    Section  numbering:  construction. 
86.1505-64    Introduction;  structure  of 
subpart 


86.1506-84    Equipment  required  and 

specifications;  overview. 
88.1507-88.1508     [Reserved]. 
86.1509-84    Exhaust  gas  sampling  system. 
86.1511-64    Exhaust  gas  analysis  system. 
88.1512    (Reserved). 
86.1513-84     Fuel  specifications. 
86.1514-84    Analytical  gases. 
86.1515     [Reserved). 
86.1516-84    Calibration:  frequency  and 

overview. 
86.1517-86.1518     [Reserved). 
86.1519-84     CVS  calibration. 
86.1520-68.1521     (Reserved). 
86.1522-84    Carbon  monoxide  analyser 

calibration. 
86.1523    (Reserved). 
86.1524-84    Carbon  dioxide  analyzer  < 

calibration. 
86.1525     (Reserved). 

86.1526-84    Calibration  of  other  equipment 
86.1527-84    Idle  test  procedure:  overview. 
86.1526-86.1529     [Reserved). 
86.1530-84    Test  sequence:  general 

requirements. 
86.1531-86.1536     [Reserved]. 
86.1537-84     Idle  test  run. 
86.1536-66.1539     (Reserved). 
86.1540-84    Idle  exhaust  sample  analysis. 
86.1541     (Reserved). 
86.1542-84    Information  required. 
86.1543    (Reserved). 
86.1544-64    Calculations:  idle  exhaust 

emissions. 

Subpart  O— Regulations  for  Altituda 
Parformance  Adjustments  for  Naw  and  In- 
Uaa  Motor  Vahlcia  and  Enginaa 

86.1601  General  applicabihty. 

86.1602  Definitions. 

86.1603  General  requirements. 

86.1604  Conditions  for  disapproval 

86.1605  Information  to  be  submitted. 

86.1606  Labeling. 

Appendix  I — Urban  Dynamometer  Schedules. 
Appendix  II — Procedure  for  Dynamometer 

Road  Horsepower  Calibration. 
Appendix  III — Constant  Volume  Sampler 

Flow  Calibration. 
Appendix  IV — Durability  Driving  Schedules. 
Appendix  V — [Reserved]. 
Appendix  VI — Vehicle  and  Engine 

Components. 
Appendix  VII — (Reserved). 
Appendix  VIII— -Sampling  Plans  for  Selective 

Enforcement  Auditing. 
Appendix  IX — (R  lerved). 
Appendix  X — Sampling  Plans  for  Selective 

Enforcement  Auditing  of  Heavy-Duty 

Engines  and  Light-Duty  Trucks. 

4.  As  of  January  1. 1985  the  following 
19  sections  are  to  be  removed: 

Sections  88.082-1.  86.084-8.  86.084-9. 
88.084-10.  66.084-11.  86.081-13.  86.079- 
20.  86.084-21.  86.084-22.  86.084-23, 
86.084-24.  86.084-25.  88.084-27.  86.084- 
28,  86.084-29,  86.084-30.  88.084-35. 
86.082-37.  and  86.084-38. 

5.  The  following  13  sections  and 
Appendices  IV.  V,  VI  are  being  removed 
from  Part  600: 

Sections  600.001-77.  600.002-80. 
600.005-77.  600.006-77.  600.00ft-81. 


86.401-78    General  applicability. 
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overview. 
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600.007-77.  600.101-78,  600.206-80. 
600.207-79.  600.301-77,  600.501-79, 
800.502-79,  600.506-79,  and  Appendices 
IV,  V,  VI.  In  addition,  a  title  for 
Appendix  VIII  is  being  added. 

6.  The  table  of  contents  of  Part  600  is 
revised  to  read  as  follows; 

PART  600— FUEL  ECONOMY  OF 
MOTOR  VEHICLES 

Subpart  A— Fuel  Economy  Regulations  for 

1977  and  Later  Modal  Year  Automobllaa— 
Ganeral  Provisions 

Sec. 

600.001-81    General  applicability. 

600.001-85    General  applicability.  . 

600.001-66    General  applicability. 

600.002-81     Definitions. 

600.002-85    Definitions. 

600.003-77    Abbreviations. 

600.004-77    Section,  numbering,  construction. 

6(X).005-81    Maintenance  of  records  and  right 

of  entry. 
600.006-82    Data  and  information 

requirements  for  fuel  economy  vehicles. 
600.006-85    Data  and  information 

requirements  for  fuel  economy  vehicles. 
600.006-86    Data  and  information 

requirements  for  fuel  economy  vehicles. 
600.007-80    Vehicle  acceptability. 
800.008-77    Review  of  fuel  economy  data, 

testing  by  Administrator. 
600.009-77    Hearings  on  acceptance  of  test 

data. 
600.009-85    Hearings  on  acceptance  of  test 

data. 
600.010-77    Vehicle  test  requirements. 
600.010-86    Vehicle  test  requirements 

Subpart  B— Fual  Economy  Raguiations  for 

1978  and  Latar  Modal  Yaar  Automobllaa— 
Taat  Procaduraa 

600.101-81 
600.101-85 
600.101-86 
600.102-78 
600.103-78 
600.104-78 
600.105-78 
600.106-78 
600.107-78 
600.108-78 
600.109-78 
600.110-78 
800.111-80 
600.112-78 
600.113-78 


General  applicability. 

General  applicability. 

General  apphcability. 

Definitions. 

Abbreviations. 

Section  numbering,  construction. 

Recordkeeping. 

Equipment  requirements. 

Fuel  specifications. 

Analytical  gases. 

EPA  driving  cycles. 

Equipment  calibration. 

Test  procedures. 

Exhaust  sample  analysis. 

Fuel  economy  calculations. 


Subpart  C — Fual  Economy  Ragulatlona  for 
1977  and  Later  Modal  Yaar  Automobilaa- 
Procaduras  for  Calculating  Fual  Economy 
Valuas 

600.201-77    General  applicability. 

600.201-65    General  applicabihty. 

600.201-86    General  applicability. 

600.202-77    Definitions. 

800.203-77    Abbreviations. 

800.204-77    Section  numbering,  construction. 

600.205-77    Recordkeeping. 

600.206-81    Calculation  and  use  of  fuel 
economy  values  for  gasoline-fueled, 
diesel  and  electric  vehicle  configurations. 

600.206-86    Calculation  and  use  of  fuel 
economy  values  for  gasoline-fueled, 
diesel  and  electric  vehicle  configurations. 


Sec. 

600.207-80    Calculation  and  use  of  fuel 

economy  values  for  a  model  type. 
600.207-86    Calculation  and  use  of  fuel 

economy  values  for  i  model  type. 
600.208-77    Sample  calculation. 
600.209-85    Calculation  of  fuel  economy 

values  for  labeling. 

Subpart  D — Fuel  Economy  Ragulatlons  for 
1977  and  Latar  Model  Yaar  Automobllaa— 
Labeling 

600.301-81     General  applicability. 
600.301-85    General  applicability. 
600.301-86    General  applicability. 
600.302-77    Definitions. 
600.303-77    Abbreviations. 
600.304-77    Section  numl>ering,  construction. 
600.305-77    Recordkeeping. 
600.306-81    Labeling  requirements. 
600.306-65    Labeling  requirements. 
600.306-66    Labeling  requirements. 
600.307-81    Format  and  contents  of  labels. 
600.307-85    Format  and  contents  of  labels. 
600.307-86    Format  and  contents  of  labels. 
600.306-79    General  label  contents. 
600.308-85     General  label  contents. 
600.308-86     (Reserved). 
600.309-79    Specific  label  contents. 
600.309-85    Specific  label  contents. 
600.309-86    (Reserved). 
600.310-77    Labeling  of  high  altitude 

vehicles. 
600.310-86    Labeling  of  high  altitude 

vehicles. 
600.311-79    Range  of  fuel  economy  for 

comparable  automobiles. 
600.311-65    Range  of  fuel  economy  for 

comparable  automobiles. 
600.311-66    Range  of  fuel  economy  for 

comparable  automobiles. 
600.312-79    Approval  of  lal>els. 
600.312-86    Labeling,  reporting,  and 

recordkeepii^g:  Administrator  reviews. 
600.313-79    Timetable  for  data  and 

information  submittal  and  review. 
600.313-88    Timetable  for  data  and 

information  submittal  and  review. 
600.314-77    Updating  fuel  economy,  annual 

fuel  costs,  and  range  of  fuel  economy  for 

comparable  automobiles. 
600.314-88    Updating  fuel  economy,  annual 

fuel  costs,  and  range  of  fuel  economy  for 

comparable  automobiles. 
600.315-82    Classes  of  comparable 

automobiles. 
600.316-78    Multistage  manufacturer. 

Subpart  E— Fual  Economy  Ragulatlona  for 
1977  and  Latar  Modal  Yaar  AutomobHaa 
Daalar  Availability  of  Fual  Economy 
Information 

600.401-77  General  applicability. 

600.402-77  Definitions. 

600.403-77  Abbreviations. 

600.404-77  Section  numbering,  constniction. 

600.405-77  Dealer  requirements. 

600.406    [Reserved]. 

600.407-77  Booklets  displayed  by  dealers. 

Subpart  F— Fual  Eeonomy  Ragulatlona  for 
1979  Paaaangar  AutomobMaa  and  for  1970 
and  Latar  Modal  Yaar  Automobllaa  (UgM 
Trucks  and  Paaaangar  AutomobilaaH- 
Procaduraa  for  DatarmMng  Manufacturar'a 
Avaraga  Fual  Economy 

600.501-81    General  applicability. 
600.501-86    General  applicability. 


600.502-81     Definitions. 

600.503-78    Abbreviations. 

600.504-78    Section  numbering,  constniction. 

600.505-78    Recordkeeping. 

600.506-81    Preliminary  determination  of 

manufacturer's  average. 
600.506-86    (Reserved). 
600.507-80    Running  change  data 

requirements. 
600.507-86    Running  change  data 

requirements. 
600.508-78    Additions  of  a  base  level— data 

requirements. 
600.508-88    (Reserved). 
600.509-78    Voluntary  submission  of 

additional  data. 
600.509-78    Voluntary  submission  of 

additional  data. 
600.509-86    Voluntary  submission  of 

additional  data. 
600.510-80    Calculation  of  average  fuel 

economy. 
600.510-68    Calculation  of  average  fuel 

economy. 
600.511-80    Determination  of  domestic 

production. 
600.512-60    Model  year  report 
600.512-86    Model  year  report 
600.513-81    Gas  guzzler  tax. 
Appendix  I — Highway  Fuel  Economy  Driving 

Schedule. 
Appendix  D — Sample  Test  Value 

Calculations. 
Appendix  III — Sample  Fuel  Economy  Label 

Calculation  (1977  Model  Year). 
Appendix  IV — (Reserved). 
Appendix  V — (Reserved). 
Appendix  VI— -{Reserved). 
Appendix  VII — [Reserved]. 
Appendix  VIII--Sample  Label  Format  for 

1986  and  Later  Model  Years. 

7.  As  of  January  1. 1985  the  following 
12  sections  are  to  be  removed: 

Sections  600.001-81.  600.002-81. 
600.006-82.  600.009-77.  600.101-81. 
600.201-77.  600.301-61,  600.306-81. 
600.307-81.  600.308-79,  600.309-79.  and 
600.311-79. 

8.  As  of  January  1, 1986  the  following 
24  sections  are  to  be  removed: 

Sections  600.001-85,  600.006-85, 
600.010-77.  600.101-85.  600.201-85. 
600.206-81,  600.207-80,  600.301-85. 
600.306-85,  600.307-85,  600.308-85. 
600.309-85.  600.310-77.  600.311-85. 
600.312-79.  600.313-79,  600.314-77. 
600.501-81.  600.506-81.  600.507-80. 
600.506-78,  600.509-7a  600.510-80  and 
600.512-80. 

PART86-1AMENDED] 

9.  Section  86.082-1  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

$•6,092-1    Qanaral  appHcabWty. 

(a)*  •  • 

(b)  Optional  applicability.  A' 
manufacturer  may  request  to  certify  any 
heavy-duty  vehicle  10.000  pounds 
GVWR  or  less  to  the  light-duty  truck 
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exhaust  emission  standards.  Heavy-duty 
engine  or  vehicle  provision*  do  not 
apply  to  such  a  vehicle. 

la  Section  86.084-2  is  amended  by 
revising  the  deflnition  of  curb-idle  as 
follows: 

SMJM4-2    DeflnMons. 


"Curb-idle"  means: 

(1]  For  manual  transmission  code 
light-duty  trucks,  the  engine  speed  with 
the  transmission  in  neutral  or  with  the 
clutch  disengaged  and  with  the  air 
conditioning  system,  if  present,  turned 
off.  For  automatic  transmission  code 
light-duty  tracks,  curb-idle  means  the 
engine  speed  with  the  automatic 
transmission  in  the  Park  position  (or 
Neutral  position  if  there  is  no  Park 
position),  and  with  the  air  conditioning 
system,  if  present,  turned  oO. 

(2)  For  manual  transmission  code 
heavy-duty  engines,  the  manufacturer's 
reconunended  engine  speed  with  the 
clutch  disengaged.  For  automatic 
transmission  oode  heavy-duty  engines, 
curb  idle  means  the  manufacturer's 
recommended  engine  speed  with  the 
automatic  transmission  in  gear  and  the 
output  shaft  stalled.  (Measured  idle 
speed  may  be  used  in  lieu  of  curb-idle 
speed  for  the  emission  tests  when  the 
difference  between  measured  idle  speed 
and  curb  idle  speed  is  sufficient  to  cause 
a  void  test  under  either  1 86.1341  or 
§  86.884-7  but  not  sufficient  to  permit 
adjustment  in  accordance  with  S  86U)85- 
25.) 

*  *         •         •         * 

11.  Section  86^)65-0  is  amended  by 
revising  paragraph  (a)(l)(ii)(B)  to  read  as 
follows: 

SMi»5-t    Emiaalon  standards  for19S5 
and  Mar  modal  year  RghtKiuty  tracks. 

(a)  •  •  ' 

(«)••• 

(B)  Gasoline-fueled  vehicles.  0.50 
percent  of  exhaust  gas  Oow  at  curb  idle 
(gasoline-fueled  vehicles  only). 

•  •        •        *        • 

IZ  Section  86.065-10  is  amended  by 
revising  paragraph  (a)(2]  to  read  as 
follows: 

iM.0«5-1O    Emission  standards  forlMS 
and  IMsr  modal  year  gaeoNn^fueied  heavy> 
dutyi 


accordance  with  the  procedures  set 
forth  in  Subpart  N. 

13.  Section  86.085-21  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(l](ii)(A)  and  paragraph 
(B)  to  read  as  follows: 

SMXe5-21    Application  for  certification. 


(1)  *  *  * 
(ii) 

(A)  The  manufacturer  shall  provide  to 
the  Administrator  in  the  application  for 
certification: 

«        •        *        •        • 

(B)  The  manufacturer  may  provide,  in 
the  application  for  certification, 
information  relating  to  why  certain 
parameters  are  not  expected  to  be 
adjusted  in  actual  use  and  to  why  the 
physical  limits  or  stops  used  to  establish 
the  physically  adjustable  range  of  each 
parameter,  or  any  other  means  used  to 
inhibit  adjustment,  are  expected  to  be 
effective  in  preventing  adjustment  of 
parameters  on  in-use  vehicles  to  settings 
outside  the  manufacturer's  intended 
physically  adjustable  ranges.  This  may 
include  results  of  any  tests  to  determine 
the  difficulty  of  gaining  access  to  an 
adjustment  or  exceeding  a  limit  as 
intended  or  recommended  by  the 
manufacturer. 


(a)  •  •  * 

(2)  The  standards  set  forth  in 
paragraph  (a)(1)  of  this  section  refer  to 
the  exhaust  emitted  over  operating 
Bcbedoles  set  forth  in  Appendix  I  to  this 
part,  cuul  measured  and  calculated  in 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

14.  Section  86.085-22  is  amended  by 
revising  paragraph  (d)(2)  as  follows: 

969.085-22    Approval  Of  ^plication  for 
certification;  test  ttoot  salactiona; 

Bd|ustreenl  tor  certification  and  Selective 
Enforcement  Audit,  adequacy  of  Nmlta  and 
physically  Bd|ustaMe  rangea. 

(a)  •  •  * 

(2)  Light-duty  trucks  and  heavy-duty 
engines  only.  The  Administrator  does 
not  approve  the  test  procedures  for 
establishing  exhaust  emission 
deterioration  factors.  However,  when 
requested  by  the  Administrator,  the 
manufacturer  shall  submit  these 
procedures  and  determinations  as 
required  in  9  86.085-21  (b)(4)(iii)  prior  to 
determining  the  deterioration  factors. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

15.  Section  86.084-24  is  amended  by 
revising  paragraphs  (g)  (2).  (3),  and  (4)  as 
follows: 

tMJM4-24    Teat  veMdes  and  anglnea. 

•  •  •  *  • 

(8)  *  •  * 


(2)(i)  Where  It  is  expected  that  more 
than  33  percent  of  a  carline.  within  an 
engine-system  combination,  may  be 
equipped  with  an  item  (whether  that 
item  is  standard  equipment  or  an 
option),  the  full  estimated  weight  of  that 
item  shall  be  included  in  the  curb  weight 
computation  of  each  vehicle  available 
with  that  item  in  that  carline,  within  that 
engine-system  combination. 

(ii)  Where  it  is  expected  that  33 
percent  or  less  of  the  carline,  within  an 
engine-system  combination,  will  be 
equipped  with  an  item  (whether  that 
item  is  standard  equipment  or  an  option) 
no  weight  for  that  item  will  be  added  in 
computing  the  curb  weight  for  any 
vehicle  in  that  carline,  within  that 
engine-system  combination,  unless  that 
item  is  standard  equipment  on  the 
vehicle. 

(iii)  In  the  case  of  mutually  exclusive 
options,  only  the  weight  of  the  heavier 
option  will  be  added  in  computing  the 
curb  weight. 

(iv)  Optional  items  weighing  less  than 
three  pounds  per  item  need  not  be 
considered. 

(3](i)  Where  it  is  expected  that  more 
than  33  percent  of  a  carline,  within  an 
engine-system  combination,  will  be 
equipped  with  an  item  (whether  that 
item  is  standard  equipment  or  an  option) 
that  can  reasonably  be  expected  to 
influence  emissions,  then  such  items 
shall  actually  be  installed  (unless 
excluded  under  paragraph  (g)(3)(ii)  of 
this  section]  on  all  emission-data  and 
durability-data  vehicles  of  that  carline, 
within  that  engine-system  combination, 
on  which  the  items  are  intended  to  be 
offered  in  production.  Items  that  can 
reasonably  by  expected  to  influence 
emissions  are:  air  conditioning,  power 
steering,  power  brakes,  and  other  items 
determined  by  the  Administrator. 

(ii)  If  the  manufacturer  determines  by 
test  data  or  engineering  evaluation  that 
the  actual  installation  of  the  optional 
equipment  required  by  paragraph 
(8)(3)(i)  of  this  section  does  not  affect 
the  emissions  or  fuel  economy  values, 
the  optional  equipment  need  not  be 
installed  on  the  test  vehicle. 

(iii)  The  weight  of  the  options  shall  be 
included  in  the  design  curb  weight  and 
also  be  represented  in  the  weight  of  the 
test  vehicles. 

(iv)  The  engineering  evaluation, 
including  any  test  data,  used  to  support 
the  deletion  of  optional  equipment  from 
test  vehicles,  shall  be  maintained  by  the 
manufacturer  and  shall  be  made 
available  to  the  Administrator  upon 
request. 

(4)  Where  it  is  expected  that  33 
percent  or  less  of  a  carline  within  an 
engine-system  combination  will  be 


economy  values  for  gaBoline-fueled,  600.501-81 

diesel  and  electric  vehicle  configurations.      600.501-66 


General  applicability. 
General  applicability. 


GVWK  or  less  to  the  light-duty  truck 
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equipped  with  an  item  (whether  that 
item  is  standard  equipment  or  an  option) 
that  can  reasonably  be  expected  to 
influence  emissions,  that  item  shall  not 
be  installed  on  any  emission  data 
vehicle  or  durability  data  vehicle  of  that 
carline,  within  that  engine-system 
combination,  unless  that  item  is 
standard  equipment  on  that  vehicle  or 
specifically  required  by  the 
Administrator.    . 

•  •        *        ft        * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

16.  Section  86.085-24  is  amended  by 
revising  paragraphs  (b)(2)(v)  and  (g)(2) 
and  (3)  and  adding  paragraphs  (b)l3)(iv) 
^^^  (8)(4)  as  follows: 

S  86.065-24    Test  vehicles  and  engines. 

•  ft        ft        ft        * 

(b) •  •  • 

(2)  •  *  * 

(v)  Within  an  engine  family/ 
displacement/control  system 
combination,  the  manufacturer  may 
alter  any  emission-data  engine  (or  other 
engine  including  current-or  previous 
model  year  emission-data  engines  and 
development  engines  provided  they  meet 
the  emission-data  engines'  protocol)  to 
represent  more  than  one  selection  under 
paragraph  (b)(2)(iii)  of  this  section. 

(3)  •  •  • 

(iv)  Within  an  engine  family  control 
system  combination,  the  manufacturer 
may  alter  any  emission-data  engine  (or 
other  engine  such  as  including  current  or 
previous  model  year  emission-data 
engines  and  development  engines 
provided  they  meet  the  emission-data 
engines'  protocol)  to  represent  more 
than  one  selection  under  paragraphs 
(b)(3](ii)  and  (iii)  of  this  section. 

(g)  •  •  • 

(2)(i)  Where  it  is  expected  that  more 
than  33  percent  of  a  carline,  within  an 
engine-system  combination,  may  be 
equipped  with  an  item  (whether  that 
item  is  standard  equipment  or  an 
option),  the  full  estimated  weight  of  that 
item  shall  be  included  in  the  curb  weight 
computation  of  each  vehicle  available 
with  that  item  in  that  carline,  within  that 
engine-system  combination. 

(ii)  Where  it  is  expected  that  33 
percent  or  less  of  the  carline,  within  an 
engine-system  combination,  will  be 
equipped  with  an  item  (whether  that 
item  is  standard  equipment  of  an 
option),  no  weight  for  that  item  will  be 
added  in  computing  the  curb  weight  for 
any  vehicle  in  that  cariine,  within  that 
engine-system  combination,  unless  that 
item  is  standard  equipment  on  the 
vehicle. 


(iii)  In  the  case  of  mutually  exclusive 
options,  only  the  weight  of  the  heavier 
option  will  be  added  in  computing  the 
curb  weight 

(iv)  Optional  items  weighing  less  than 
three  pounds  per  item  need  not  be 
considered. 

(3](i)  Where  it  is  expected  that  more 
than  33  percent  of  a  carline.  within  an 
engine-system  combination,  will  be 
equipped  with  an  item  (whether  that 
item  is  standard  equipment  or  an  option) 
that  can  reasonably  be  expected  to 
influence  emissions,  then  such  items 
shall  actually  be  installed  (unless 
excluded  under  paragraph  (g)(3)(ii)  of 
this  section)  on  all  emission-data  and 
durability-data  vehicles  of  that  carline, 
within  that  engine-system  combination, 
on  which  the  items  are  intended  to  be 
offered  in  production.  Items  that  can 
reasonably  be  expected  to  influence 
emissions  are:  air  conditioning,  power 
steering,  power  brakes,  and  other  items 
determined  by  the  Administrator. 

(ii)  If  the  manufacturer  determines  by 
test  data  or  engineering  evaluation  that 
the  actual  installation  of  the  optional 
equipment  required  by  paragraph 
(8)(3)(U  of  this  section  does  not  affect 
the  emissions  or  fuel  economy  values, 
the  optional  equipment  need  not  be 
installed  on  the  test  vehicle. 

(iii)  The  weight  of  the  options  shall  be 
included  in  the  design  curb  weight  and 
also  be  represented  in  the  weight  of  the 
test  vehicles. 

(iv)  The  engineering  evaluation, 
including  any  test  data,  used  to  support 
the  deletion  of  optional  equipment  from 
test  vehicles,  shall  be  maintained  by  the 
manufacturer  and  shall  be  made 
available  to  the  Administrator  upon 
request 

(4)  Where  it  is  expected  that  33 
percent  or  less  of  a  carline  within  an 
engine-system  combination  will  be 
equipped  with  an  item  (whether  that 
item  is  standard  equipment  or  an  option) 
that  can  reasonably  be  expected  to 
influence  emissions,  that  item  shall  not 
be  installed  on  any  emission-data 
vehicle  or  durability-data  vehicle  of  that 
carline,  within  that  engine-system 
combination,  unless  that  item  is 
standard  equipment  on  that  vehicle  or 
specifically  required  by  the 
Administrator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

17.  Section  88.085-28  is  amended  by 
revising  paragraphs  (d)(4),  (d)(5),  and 
(d)(e)  as  follows: 

|M.0t8-28   ComplancewNti 


(d)  •  •  • 


(4)  The  evaporative  emission  tests 
results,  if  any,  shall  be  adjusted  by  the 
addition  of  the  appropriate  deterioration 
factor  Provided,  that  if  the  deterioration 
factor  as  computed  in  paragraph  (d)(3) 
of  this  section  is  less  than  zero,  that 
deterioration  factor  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(5)  The  emission  level  to  compare 
with  the  standard  shall  be  the  adjusted 
emission  level  of  paragraph  (d)(4]  of  this 
section.  Before  any  emission  value  is 
compared  with  the  standard,  it  shall  be 
rounded,  in  accordance  with  ASTM  E 
29-67.  to  two  significant  figures.  The 
rounded  emission  values  may  not 
exceed  the  standard. 

(6)  Every  test  vehicle  of  an 
evaporative  emission  family  must 
comply  with  the  evaporative  emission 
standard,  as  determined  in  paragraph 
(d)(5)  of  this  section,  before  any  vehicle 
in  that  family  may  be  certified. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

18.  Section  86.087-28  is  amended  by 
revising  paragraphs  (b)(4)(ii). 
(c)(4)(iii)(A).  (d)(4).  {d)(5).  and  (d)(6)  to 
read  as  follows: 

966UW7-28    Compliance  With  emission 
standards. 

ft        ft        •        •        • 

(b)  •  *  • 
(4)  *  •  • 

(ii)  Separate  exhaust  emission 
deterioration  factors,  determined  from 
tests  of  vehicles,  engines,  subsystems,  or 
components  conducted  by  the 
manufacturer,  shall  be  supplied  for  each 
engine-system  combination.  Separate 
factors  shall  be  established  for  transient 
HC.  CO.  and  NO.,  idle  CO  (gasoline 
vehicles  only),  and  exhaust  particulate 
(diesel  vehicles  only). 

(c)  •  •  • 
(4)  •  •  • 
(iii)  •  •  • 
(A)  *  •  • 

(2)  Gasoline-fueled  heavy-duty 
engines  utilizing  aftertreatment 
technology  (e.g.,  catalytic  converters). 
For  transient  HC  CO.  NO.,  and  for  idle 
CO,  the  official  exhaust  emission  results 
for  each  emission-data  engine  at  the 
selected  test  point  shall  be  adjusted  by 
multiplication  by  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  one,  it  shall  be 
one  for  the  purposes  of  this  paragraph. 

(d)  •  •  • 

(4)  The  evaporative  emission  tests 
results,  if  any,  shall  be  adjusted  by  the 
addition  of  the  appropriate  deterioration 
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factor  Provided,  that  if  the  deterioration 
factor  at  computed  in  paragraph  (d](3) 
of  this  section  is  less  than  zero,  that 
deterioration  factor  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(5)  The  emission  level  to  compare 
with  the  standard  shall  be  the  adjusted 
emission  level  of  paragraph  (d](4)  of  this 
section.  Before  any  emission  value  is 
compared  with  the  standard,  it  shall  be 
rounded,  in  accordance  with  ASTME 
29-67,  to  two  significant  figures.  The 
rounded  emission  values  may  not 
exceed  the  standard. 

(6]  Every  test  vehicle  of  an 
evaporative  emission  family  must 
comply  with  the  evaporative  emission 
standard,  as  determined  in  paragraph 
(d}(5]  of  this  section,  before  any  vehicle 
in  that  family  may  be  certified. 

(Approved  by  the  Office  of  Management  and 
BiM^I  under  control  number  2000-0390.) 

19.  Section  88.113-82  is  amended  by 
revising  paragraph  (a}(2)  as  follows: 

{•6.113-«2    Fuel  specHicatloiM. 

(a)  •  *  * 

(2)  Gasoline  representative  of 
commercial  gasoline  which  will  be 
generally  available  through  retail  outlets 
shall  be  used  in  service  accumulation. 

(i]  For  leaded  fuel,  the  minimimi  lead 
content  shall  be  equal  to  the  average 
lead  content  found  in  regular  leaded 
gasoline  in  the  fuel  survey  prescribed  by 
the  Administrator. 

(ii)  Where  the  Administrator 
determines  that  vehicles  represented  by 
a  test  vehicle  will  be  operated  using 
gasoline  of  different  lead  content  than 
that  prescribed  in  this  paragraph,  he 
may  consent  in  writing  to  use  a  gasoline 
with  a  different  lead  content 

(iii)  The  octane  rating  of  the  gasoline 
used  shall  be  no  higher  than  one  octane 
number  above  the  minimum 
recommended  by  the  manufacturer  and 
have  a  minimum  sensitivity  of  7.5  octane 
numbers  for  unleaded  fuel  and  7.0 
octane  numbers  for  leaded  fuel  where 
sensitivity  is  defmed  as  the  Research 
octane  number  minus  the  Motor  octane 
number. 

(iv)  The  Reid  Vapor  Pressure  of  the 
gasoline  used  shall  be  characteristic  of 
the  motor  fuel  used  during  the  season  in 
which  the  service  accumulation  takes 
place. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nmnber  2000-0390.) 


|M^U4-7«    [RMWvedl 

20.  Section  86.134-78  it  removed  and 
reserved. 

21.  Section  86.135-62  is  amended  by 
adding  paragraph  (hXi)  to  read  a« 
foUows: 


9  86w135-«a    Dynamometar  procedure. 

(h)«  •  • 

(i)  Four-wheel  drive  vehicles  will  be 
tested  in  a  two-wheel  drive  mode  of 
operation.  Full  time  four-wheel  drive 
vehicles  will  have  one  set  of  drive 
wheels  temporarily  disengaged  by  the 
vehicle  manufacturer.  Four-wheel  drive 
vehicles  which  can  be  manually  shifted 
to  a  two-wheel  drive  mode  will  be 
tested  in  the  normal  on-highway  two- 
wheel  drive  mode  of  operation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

22.  Section  86.144-78  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 


9  86.144-78 
•misskMis. 


Calculationa;  extiauat 


(c)  •  •  • 

(3)  CX}aa«= Carbon  monoxide 
emissions,  in  grams  per  test  phase. 

DeQsitye,= Density  of  carbon 
monoxide  is  32.97  g/ft'  (1.164  kg/m"),  at 
68  T  (20  'C)  and  760  mm  Hg  (101.3  kPa) 
pressure. 

COmbc^  Carbon  monoxide 
concentration  of  the  dilute  exhaust 
sample  corrected  for  background,  water 
vapor,  and  CO*  extraction,  in  ppm. 

CO««=CO,  C»<  (1-l/DF) 

where: 

CO,=Carbcn  monoxide  concentration  of  the 
dilute  exhaust  volume  corrected  for 
water  vapor  and  carbon  dioxide 
extraction,  in  ppm.  The  calculation 
assumes  the  cartjon  to  hydrogen  ratio  of 
the  fuel  ia  1:1.35. 

C0,=  (l-0Jn925  CO,,  0000323  R)  CO., 

where: 

CO«ao  Carbon  monoxide  concentration  of 
the  dilution  air  sample  as  measured,  in 
ppm. 
Note. — If  a  CO  instrument  which  meets  the 
criteria  specified  m  {  86.111  is  used  and  the 
conditioning  column  has  been  deleted,  CO„ 
must  be  substituted  directly  for  CO,  and 
CO^  must  be  substituted  directly  for  CO4. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

23.  Section  86.402-78  is  amended  by 
revising  the  defmition  of  "zero 
kilometer"  to  read  as  follows: 

98e.402-7S    Dednlttone. 

(a)  •  •  • 


"Zero  kilometers*  means  that  point 
after  normal  assembly  line  operations 
and  adlnatmenta,  after  normal  dealer 
setup  and  preride  inspection  operations 
have  been  completed,  and  before  100 
kilometers  of  vehicle  operation  of  three 


hours  of  engine  operation  have  been 
accimiulated,  including  emission  testing 
if  performed. 

24.  Section  86.410-80  is  amended  by 
revising  the  title  of  the  section  and  the 
introductory  text  of  paragraph  (a)(1)  to 
read  as  follows: 

9  86.410-80    Emission  standard*  for  IMG 
and  later  model  year  motorcycles. 

(a)(1)  Exhaust  emissions  from  1980 
and  later  model  year  motorcycles  shall 
not  exceed: 


25.  Section  86.415-78  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

986.415-78    Production  vehicles. 

*  «        •        *        • 

(b)  Any  manufacturer  obtaining 
certification  shall  notify  the 
Administrator,  on  a  yearly  basis,  of  the 
number  of  vehicles  of  each  engine 
family^^ngine  displacement— emission 
control  system — fuel  system — 
transmission  type — inertial  mass 
category  combination  produced  for  sale 
in  the  United  States  during  the 
preceding  year. 

*  *        *        •        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

26.  Section  86.416-60  is  amended  by 
revising  paragraph  (a)(2](vii)  to  read  as 
follows: 

98e.416-M    Application  for  eertmcalloa 

(a)  *  •  • 

(2)  *  •  * 

(vii)  A  description  of  normal  assembly 
line  operations  and  adjustments  if  such 
procedures  exceed  100  km  (62  miles)  or 
three  hours  of  engine  operations. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-03ga) 

27.  Section  88.423-78  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

986.423-78    Ta«t  vchid**. 

(a)(1)  Before  beginning  service 
accumulation  on  a  test  vehicle,  the 
manufacturer  may  perform  a  zero- 
kilometer  exhaust  emission  test 

(2)  If  such  a  test  is  performed,  the  data 
shall  be  submitted  to  the  Administrator 
when  the  application  is  submitted. 

(3)  Zero-kilometer  test  results  shall 
not  be  included  in  the  determination  of 
deterioration  factors. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0380.) 


vehicle. 


(d) 


addition  of  the  appropriate  deterioration 
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986.424-78    (Reserved] 

28.  Section  86.424-78  is  removed  and 
reserved. 

29.  Section  86.427-78  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read 
as  follows: 

986.427-78    Emission  tests. 

(a)(l]  Each  test  vehicle  shall  be  driven 
with  all  emission  control  systems 
installed  and  operating  for  the  following 
total  test  distances,  or  for  such  lesser 
distances  as  the  Administrator  may 
agree  to  as  meeting  the  objectives  of  this 
procedure.  (See  S  86.419  for  class 
explanation.) 
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(2)  A  zero  kilometer  emission  test  may 
be  performed  prior  to  the  beginning  of 
service  acomiulation. 

•  •        •        •        • 

(e)(1)  If  a  manufacturer  conducts 
multiple  tests  at  any  test  point  at  which 
the  data  are  intended  to  be  used  in  the 
calculation  of  the  deterioration  factor, 
the  number  of  tests  must  be  the  same  at 
each  point  and  may  not  exceed  three 
valid  tests  unless  the  manufacturer    ^ 
chooses  to  average  the  test  results. 

(2)  If  the  manufacturer  chooses  to 
average  the  test  results  at  a  test  point, 
he  may  conduct  more  tests  than  the 
minimum  number  of  tests  conducted  at 
any  other  test  point 

The  results  of  the  multiple  tests  shall 
be  avwaged  to  create  a  single  value 
which  is  the  test  point  value  used  in  the 
deterioration  factor  calculation  specified 
in  8  86.432-78. 

(3)  When  using  this  option  to  generate 
data  for  a  particular  test  point  the 
manufacturer  must  include  in  the 
average  all  valid  test  data  generated  at 
that  test  point 

(4)  The  manufacturer  shall  follow  the 
same  procedure  fof.all  exhaust 
pollutants. 

(i)  The  test  result^  obtained  from  the 
emission  tests  performed  before  and 
after  maintenance  affecting  emissions 
shall  not  be  averaged. 

•  •        •        •        • 

(Approved  by  tha  Office,  of  Management  and 
Budget  under  control  nuinber  2000-0990.) 

30.  Section  86.430-78  is  revised  to  read 
as  follows: 

9My4S0-7t   VaMdefalura. 

Any  test  vehicle  whldi  Incxuv  mafor 
mechanical  failure  necessitating 
disassembly  of  the  engine  shall  not  be 


used  as  a  test  vehicle.  This  prohibition 
does  not  apply  to  failures  occurring  after 
the  completion  of  all  required  tests  at 
the  total  test  distance. 

31.  Section  86.431-78  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

986.431-78    Data  submleaioa 

(a)  Data  bom  all  tests  (including 
voided  tests)  performed  by  a 
manufacturer  with  total  projected  sales 
in  excess  of  10,000  vehicles  shall  be 
included  in  the  application. 

(c)  When  unscheduled  for  anticipated 
maintenance  is  performed,  a  complete 
record  of  all  pertinent  maintenance, 
including  the  malfunction  diagnosis 
made,  the  corrective  action  taken,  and 
the  test  data  obtained  shall  be  included 
in  the  application. 
•        •        •        •        • 

(Approved  by  ti>e  Office  of  Management  and 
Budget  under  control  number  2000-039a) 

32.  Section  66.432-78  is  amended  by 
adding  paragraph  (f)  as  foUows: 

986.432-71    Deterioration  factor. 

.   (f)(1)  The  manufacturer  has  the  option 
of  applying  an  outlier  test  point 
procediue  to  completed  durability  data 
within  its  certification  testing  prt)gram 
for  a  given  model  year. 

(2)  The  outlier  procedure  will  be 
specified  by  the  Administrator. 

(3)  For  any  pollutant  durability-data 
test  points  that  are  identified  as  outliers 
shall  not  be  included  in  the 
determination  of  deterioration  factors  if 
the  manufacturer  has  elected  this  option. 

(4)  The  manufacturer  shall  specify  to 
the  Administrator,  before  the 
certification  of  the  first  engine  family  for 
that  model  year,  if  it  intends  to  use  the 
outlier  procedure. 

(5)  The  manufacturer  may  not  change 
procedures  after  the  first  engine  family 
of  the  model  year  is  certified. 

(6)  Where  the  manufacturer  chooses 
to  apply  the  outlier  procedure  to  a  data 
set  containing  data  which  were 
averaged  under  B  88.427-78(e),  the 
outlier  procedure  shall  be  completed 
before  averaging  the  data. 

(Approved  by  the  Office  of  Management  and 
Buc^t  under  control  numl>er  200O-O980.) 

33.  Section  66.434-78  is  revised  to  read 
as  foUows: 


(b)  The  manufacturer  may  request  a 
retest  The  results  of  the  retest  will  be 
used  to  determine  compliance. 

(c)  If  the  emission  results  exceed  the 
standard,  certification  will  be  denied. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  20(X>-0390.) 

34.  Section  86.435-78  is  amended  by 
revising  the  the  introductory  paragraph 
(b)  to  read  as  follows: 

986.435-78   Eatrapolated  amlarton  values. 
•        •        •        •        • 

(b)  The  emission  test  results  of  each 
'pollutant  obtained  from  the  half  life  test 
will  be  multiplied  by  the  appropriate 
deterioration  factors  to  determine  useful 
life  emissions. 


ft6.49«-7t   TeeMnsbylhei 

(a)  At  the  conclusion  of  service 
accumulation,  and  after  emission  tests 
for  deterioration,  the  Administrator  may 
require  confirmatory  testing.  The 
Administrator  will  designate  where  such 
testing  shall  be  performed. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-OS8a) 

35.  Section  66.436-78  is  amended  by 
revising  paragraphs  (b),  (d)(1),  and 
(eK3).  and  removing  and  reserving 
paragraph  (c),  and  (f)  as  foUows: 

986.436-78    AddWonal 


(a)  •  •  • 

(b)  New  deterioration  lines  will  be 
generated  using  all  applicable  test 
points  op  to  tlie  useful  life.  The  same 
procedures  for  determining  the  original 
deterioration  lines  wlU  be  used. 

(c)  (Reserved]. 

(d)  To  qualify  for  certification: 

(1)  The  full  Ufe  emission  test  results 
must  be  below  the  standards,  and 
•        •        •       •        • 

(e)  *  •  • 

(3)  The  results  of  the  half  life  emission 
tests,  when  adjusted  by  the  new 
deterioration  factors,  are  below  the 
standards. 

(f)  [Reserved]. 

(Approved  by  the  Office  of  Management  and 
Buc^t  under  control  number  2000-0390) 

36.  Section  88.439-78  is  revised  to  read 
as  foUows: 

9  86.48^78   AMsmaUve  prooedure  for 
nooncBDon  et  auuiuuiw  Bna  1 


(a)(1)  A  manufacturer  may,  in  lieu  of 
notifying  the  Administrator  in  advance 
of  an  addition  of  a  vehicle  or  a  change 
in  a  vehicle  under  |  86.438-7S.  notify  the 
Administrator  concurrently  with  the 
addition  of  a  vehicle  or  the  making  of  a 
change  in  a  vehicle  if  the  manufacturer 
determines  that  foUowing  the  change  aU 
vehicles  affected  by  the  addition  or 
change  wUI  stiU  meet  the  applicable 
emission  standards. 

(2)  Sudi  nottflcatioo  shaU  indude  a 
full  description  of  the  addition  or  change 
and  any  supporting  documentation  the 
manufacturer  may  include  to  support  the 


lOUOWK 


KUometers  oi  venicie  operation  ol  three 
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manufacturer's  determination  that  the 
addition  or  change  does  not  cause 
noncompliance. 

(3)  The  manufacturer's  determination 
that  the  addition  or  change  does  not 
cause  noncompliance  shall  be  based  on 
an  engineering  evaluation  of  the 
addition  or  change  and/or  testing. 

(b)  [Reserved]. 

(c)(l]  The  Administrator  may  require 
that  additional  emission  testing  be 
performed  to  support  the  manufacturer's 
original  determination  submitted  in 
accordance  with  paragraph  (a)  of  this 
section. 

(2)  If  additional  testing  is  required,  the 
Administrator  shall  proceed  as  in 

S  88.438-7& 

(3)  Additional  test  data,  if  requested, 
must  be  provided  within  30  days  of  the 
request  or  the  manufacturer  must 
rescind  the  addition  or  change 
immediately. 

(4)  The  Administrator  may  grant 
additional  time  to  complete  testing. 

(5)  If  based  on  this  additional  testing 
or  any  other  information,  the 
Administrator  determines  that  the 
vehicles  affected  by  the  addition  or 
change  do  not  meet  the  applicable 
standards,  the  Administrator  will  notify 
the  manufacturer  to  rescind  the  addition 
or  change  immediately  upon  receipt  of 
the  notification. 

(d)  Election  to  produce  vehicles  under 
this  section  will  be  deemed  to  be  a 
•  consent  to  recall  all  vehicles  which  the 
Administrator  determines  under 
{86.438-78  do  not  meet  applicable 
standards,  and  to  cause  such 
nonconformity  to  be  remedied  at  no 
expense  to  the  owner. 
•        *        *        •        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

37.  Section  86.440-78  is  amended  by 
revising  paragraphs  (a)(2)(i),  and  (a)(3), 
to  read  as  follows: 

fS6.440-7S    Maintenanc*  of  record*. 

(a)  *  *  * 

(2)  Individual  records,  (i)  A  brief 
history  of  each  motocycle  used  for 
certification  under  this  subpart 
including: 

(A)(i)  In  the  case  where  a  current 
production  engine  is  modified  for  use  in 
a  certification  vehicle,  a  description  of 
the  ]jrocess  by  which  the  engine  was 
selected  and  of  the  modification  made. 

(2)  In  the  case  where  the  engine  for  a 
certification  vehicle  is  not  derived  from 
a  current  production  engine,  a  general 
description  of  the  build-up  of  the  engine 
(e.g..  experimental  heads  were  cast  and 
machined  according  to  supplied 
drawings,  etc) 

[S]  In  both  cases  above,  a  description 
of  the  origin  and  selection  process  for 


the  carburetor,  fuel  system,  emission 
control  system  components,  and  exhaust 
after  treatment  device  shall  be  included. 

[4)  The  required  description  shall 
specify  the  steps  taken  to  assure  that  the 
certification  vehicle  with  respect  to  its 
engine,  drive  train,  fuel  system,  emission 
control  system  components,  exhaust 
after  treatment  device,  vehicle  mass,  or 
any  other  device  or  component  that  can 
reasonably  be  expected  to  influence 
exhaust  emissions,  will  be 
representative  of  production  vehicles, 
and  that  either  all  components  and/ or 
vehicle  construction  processes, 
component  inspection  and  selection 
techniques,  and  assembly  techniques 
employed  in  constructing  such  vehicles 
are  reasonably  likely  to  be  implemented 
for  production  v^icles,  or  they  are  as 
closely  analogous  as  practicable  to 
planned  construction  and  assembly 
processes. 

(B)  A  complete  record  of  all  emission 
test  performed  (except  tests  performed 
by  EPA  directly)  including  test  results, 
the  date  and  purpose  of  each  test,  and 
the  distance  accumulated  on  the  vehicle. 

(C)  The  date  of  each  service 
accumulation  run,  listing  the  distance 
accumulated. 

(D)  [Reserved]. 

(E)  A  record  and  description  of  all 
maintenance  and  other  servicing 
performed,  giving  the  date  of  the 
maintenance  or  service  and  the  reason 
for  it. 

(F)  A  record  and  description  of  each 
test  performed  to  diagnose  engine  or 
emissions  control  system  performance, 
giving  the  date  and  time  of  the  test  and 
the  reason  for  it. 

(G)  [Reserved]. 

(H)  A  brief  description  of  any 
signiflcant  events  affecting  the  vehicle 
during  any  time  in  the  period  covered  by 
the  history,  not  described  by  an  entry 
under  one  of  the  previous  headings, 
including  such  extraordinary  events  as 
vehicle  accidents  or  dynamometer 
rtmaway. 

(3)  All  records,  other  than  routine 
emission  test  records,  required  to  be 
maintained  under  this  subpart  shall  be 
retained  by  the  manufacturer  for  a 
period  of  six  (6)  years  after  the  issuance 
of  all  certiflcates  of  conformity  to  which 
they  relate.  Routine  emission  test 
records  shall  be  retained  by  the 
manufacturer  for  a  period  of  one  (1)  year 
after  issuance  of  all  certificates  of 
conformity  to  which  they  relate.  Records 
may  be  retained  as  hard  copy  or 
reduced  to  microfilm,  punch  cards,  etc., 
depending  on  the  record  retention 
procedures  of  the  manufacturer 
Provided  that,  in  every  case,  all  the 


information  contained  in  the  hard  copy 
shall  be  retained. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

38.  Section  86.537-78  is  amended  by 
revising  paragraphs  (b)(12),  (14),  and  (19) 
as  follows: 

S  86.S37-78    Dynamometar  taat  runs. 

*  •        •        ft        * 

(b)  •  •  • 

(12)  At  the  end  of  the  deceleration, 
which  is  scheduled  to  occur  at  505 
seconds,  simultaneously  switch  the 
sample  flows  from  the  "transient"  bags 
to  the  "stabilized"  bags,  switch  off  gas 
flow  measuring  device  No.  1  and  start 
gas  flow  measuring  device  No.  2.  Before 
the  acceleration,  which  begins  at  510 
seconds,  record  the  roll  revolutions.  As 
soon  as  possible,  transfer  the 
"transient"  exhaust  and  dilution  air 
samples  to  the  analytical  system  and 
process  the  samples  according  to 
S  86.540,  obtaining  a  stabilized  reading 
of  the  exhaust  sample  on  all  analyzers 
within  20  minutes  of  the  end  of  the 
sample  collection  phase  of  the  test. 

*  *        •        •        • 

(14)  Five  seconds  after  the  engine 
stops  running,  simultaneously  turn  off 
gas  flow  measuring  device  No.  2  and 
position  the  sample  selector  valves  to 
the  "standby"  position.  Record  the 
measured  roll  revolutions.  As  soon  as 
possible,  transfer  the  stabilized  exhaust 
and  dilution  air  samples  to  the 
analytical  system  and  process  the 
samples  according  to  S  86.540  obtaining 
a  stabilized  reading  of  the  exhaust 
sample  on  all  analyzers  within  20 
minutes  of  the  end  of  the  sample 
collection  phase  of  the  test. 

(19)  As  soon  as  possible,  transfer  the 
hot  start  "transient"  exhaust  and 
dilution  air  samples  to  the  analytical 
system  and  process  the  samples 
according  to  S  86.540  obtaining  a 
stabilized  reading  of  the  exhaust  sample 
on  all  analyzers  Within  20  minutes  of 
the  end  of  the  sample  collection  phase 
of  the  test. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2000-039a) 

39.  Section  86.884-5  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

SM.884-5    Test  procadure*. 

***** 

(d)(1)  Except  in  cases  of  component 
mulfunction  or  failure,  all  emission 
control  systems  installed  on,  or 
incorporated  in,  a  new  motor  vehicle 


UlBaWeniUiy  Ul  UI«  cii^Jiiia  wmu  nui  ue  icsihib  auau  %r^  )««•• 
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engine  shall  be  functioning  dtiring  all 
procedures  in  this  subpart. 

(2)  Maintenance  to  correct  component 
malfunction  or  failure  shall  be 
authorized  in  accordance  with  {  66.084- 
25. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2000-0390.) 

40.  Section  86.884-7  is  amended  by 
revising  paragraphs  (a)(2)(iii)  and 
(a)(2)(v)  to  read  as  follows: 

5  •6.eS4-7    Dynamometer  operating  cycle 
for  smoke  amission  tests. 

(a)  *  *  • 
(2)  •  •  • 

(iii)  After  the  engine  reaches  the 
speed  required  in  paragraph  (a)(2)(ii)  of 
this  section  the  throttle  shall  be  moved 
rapidly  to,  and  held  in,  the  fully  closed 
position.  Immediately  after  the  throttle 
is  closed,  the  preselected  load  required 
to  perform  the  acceleration  in  paragraph 
(a)(2)(iv)  of  this  section  shall  be  applied. 
For  electric  motoring  dynamometer 
operation  in  speed  mode,  the 
deceleration  shall  be  performed  in 
2  ±1.5  seconds. 

(v)  For  electric  motoring  dynamometer 
operation  in  speed  mode,  motoring 
assist  may  be  used  to  ofiset  excessive 
dynamometer  inertia  load  when 
necessary.  No  negative  flywheel  torque 
shall  occur  during  any  of  the  threa 
acceleration  modes  in  (a)(2). 
•        •        •        *        * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

41.  Section  86.884-9  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(3)  to 
read  as  follows: 

§  86.894-9    Smoke  measuremant  system. 

(b)  •  •  • 

(2)  Smokemeter  (light  extinction 
meter) — continuous  recording,  full-flow 
light  obscuration  meter. 

(i)  It  is  positioned  near  the  end  of  the 
exhaust  pipe  so  that  a  built-in  light 
beam  traverses  the  exhaust  smoke 
plume  which  issues  from  the  pipe  at 
right  angles  to  the  axis  of  the  plume. 

(ii)  The  light  source  is  an  incandescent 
lamp  operating  at  a  constant  voltage  of 
not  less  than  15  percent  of  the 
manufacturer's  specified  voltage. 

(iii)  The  lamp  output  is  collimated  to  a 
beam  with  a  nominal  diameter  of  1.125 
inches  and  an  angle  of  divergence 
within  a  4*  included  angle. 

(vi)  A  light  detector  directly  opposed 
to  the  light  source  measures  Uie  amount 
of  light  blocked  by  the  smoke  in  the 
exhaust.  The  detector  sensitivity  is 
restricted  to  the  visual  range  and 
comparable  to  that  of  the  human  eye. 


(v)  A  collimating  tube  with  apertures 
equal  to  the  beam  diameter  is  attached 
to  the  detector  to  restrict  the  viewing 
angle  of  the  detector  to  within  a  16* 
included  angle. 

(vi)  An  amplified  signal  corresponding 
to  the  amount  of  light  blocked  is 
recorded  continuously  on  a  remote 
recorder. 

(vii)  An  air  curtain  across  the  light 
source  and  detector  window  assemblies 
may  be  used  to  minimize  deposition  of 
smoke  particles  on  those  surfaces 
provided  that  it  does  not  measurably 
affect  the  opacity  of  the  plume. 

(viii)  The  smokemeter  consists  of  two 
units;  an  optical  unit  and  a  remote 
control  unit 

(ix)  Light  extinction  meters  employing 
substantially  identical  measurement 
principles  and  producing  substaDtially 
equivalent  results,  but  which  employ 
other  electronic  and  optical  techniques, 
may  be  used  only  after  having  been 
approved  in  advance  by  the 
Administrator. 

(3)  Recorder-c-a  continuous  recorder, 
with  variable  chart  speed  over  a 
minimal  range  of  0.5  to  8.0  inches  per 
minute  (or  equivalent)  and  an  automatic 
marker  indicating  l-second  intervals 
continuously  records  the  exhaust  gas 
opacity,  engine  rpm  and  throttle 
position. 

(i)  The  recorder  is  equipped  to 
indicate  only  when  the  throttle  is  in  the 
fully  open  or  fully  closed  position. 

(ii)  The  recorder  scale  for  opacity  is 
linear  and  calibrated  to  read  from  0  to 
100  percent  opacity  full  scale. 

(iii)  The  opacity  trace  has  a  resolution 
within  one  percent  opacity. 

(iv)  The  recorder  scale  for  engine  rpm 
is  linear  and  has  a  resolution  of  30  rpm. 

(v)  The  throttle  position  trace  clearly 
indicates  when  the  throttle  is  in  the  fully 
open  and  fully  closed  positions. 

(vi)  Any  means  other  than  a  strip- 
chart  recorder  may  be  used  provided  it 
produces  a  permanent  visual  data 
record  of  quality  equal  to  or  better  than 
that  described  above  (e.g.,  tabulated 
data,  traces,  or  plots). 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

988J84-10    [Amendadl 

42.  Section  86.884-10  is  amended  by 
removing  and  reserving  paragraph  (c)(4). 

986.884-11    [Amended] 

43.  Section  86.684-11  is  amended  by 
removing  and  reserving  paragraph  (a)(1). 

44.  Section  86.864-12  is  amended  by 
revising  paragraph  (c)(9)  to  read  as 
follows: 


S86J84-12   TaMnm. 


(c)  •  '  • 

(9)(i)  During  the  test  sequence  of 
S  86.884-7,  continuousiy  record  smoke 
measurements,  engine  rpm,  and  throttle 
position. 

(ii)  If  a  chart  recorder  is  used  for  data 
collection,  it  shall  be  nm  at  a  minimum 
chart  speed  of  one  inch  per  minute 
during  the  idle  mode  and  transitional 
periods,  and  eight  inches  per  minute 
during  the  acceleration  and  lugging 
modes. 

(iii)  Automatic  data  collection 
equipment,  if  used,  shall  sample  at  least 
two  records  per  second. 

(iv)  The  smokemeter  zero  and  full- 
scale  response  may  be  rechecked  during 
the  idle  mode  of  each  test  sequence. 

(v)  If  either  zero  or  full-scale  drift  is  in 
excess  of  2  percent  opacity,  the 
smokemeter  controls  must  be  readjusted 
and  the  test  must  be  repeated; 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

45.  Section  86.884-13  is  amended  by 
revising  paragraphs  (a)(6),  the 
introductory  text  of  (b)  and  (b)(3)(iii)  to 
read  as  follows: 

986.884-13    Data  analysis. 

•  •  •  •  • 

(a)  •  •  • 

(6)  The  transition  period  specifled  in 
S  86.884-7  (a)(3)(i)  starts  when  the 
preceding  acceleration  mode  has  been 
completed  and  ends  when  the  engine 
speed  is  50  rpm  below  the  rated  speed 
and  the  provisions  of  S  86.884-7  (a)(3)(i) 
are  met. 


(b)  Determine  if  the  test  requirements 
of  9  86.884-7  are  met  by  applying  the 
following  modal  criteria: 

***** 

(3)  •  •  • 

(iii)  Throttle  position:  fully  open  imtil 
speed  is  at  least  85  percent  of  the  rated 
speed. 

(Approved  by  the  Office  of 'Management  and 
Budget  under  control  numl>er  2000-0390.) 

46.  Section  86.1003-84  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

9  88.1003-84   Teat  orders. 

(c)(1)  The  test  order  will  specify  the 
engine  or  vehicle  configuration  selected 
for  testing,  the  manufacturer's  vehicle  or 
engine  assembly  plant  or  associated 
storage  facility  from  which  the  engines 
or  vehicles  must  be  selected,  the  time 
and  location  at  which  engines  or 


I^j  111  uum  uiBes  uouve,  a  aescnpnon 
of  the  origm  and  selection  process  for 


proceoures  oi  ine  manuiacturer 
Provided  that,  in  every  case,  all  the 


control  systems  installed  on,  or 
incorporated  in,  a  new  motor  vehicle 
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vehicles  must  be  selected,  and  the 
procedure  by  which  engines  or  vehicles 
of  the  specified  configuration  must  be 
selected. 

(2)  The  test  order  may  include 
alternative  configurations  to  be  selected 
for  testing  in  the  event  that  engines  or 
vehicles  of  the  specified  configuration 
are  not  available  for  testing  because 
those  engines  or  vehicles  are  not  being 
manufactured  during  the  specified  time. 
or  not  being  stored  at  the  specified 
assembly  plant  or  associated  storage 
facilities. 

(3)  If  the  specified  configuration  is  not 
being  manufactured  at  a  rate  of  at  least 
four  vehicles  per  day,  in  the  case  of 
light-duty  truck  manufacturers,  two 
engines  per  day,  in  the  case  of  heavy- 
duty  engine  manufacturers  specified  in 
paragraph  (g)(1)  of  8  86.1008-64,  or  one 
engine  per  day,  in  the  case  of  heavy- 
duty  engine  manufacturers  specified  in 
paragraph  (g)(2)  of  §  88.1008-84,  over  the 
expected  duration  of  the  audit,  the 
Assistant  Administrator  or  his 
designated  representative  may  select 
engines  or  vehicles  of  the  alternate 
configuration  for  testing. 

(4)  In  addition,  the  test  order  may 
include  other  directions  or  information 
essential  to  the  administration  of  the 
required  testing. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 


47.  Section  86.1308-84  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  paragraphs  (a)(2)(iii)  and 
(b)  to  read  as  follows: 

{  86.130S-S4    DynamofiMtsr  and  angin* 
•quipnMnt  spacificatiorM. 

(a)  Engine  dynamometer.  The  engine 
dynamometer  system  must  be  capable 
of  controlling  engine  torque  and  rpm 
simultaneously  over  transient  cycles. 
The  transient  torque  and  rpm  schedules 
described  in  S  86.1333-84  and  specified 
in  Appendix  I  ((f)(i).  (2),  and  (3))  must  be 
followed  within  the  accuracy 
requirements  specified  in  §  86.1341-84. 
In  addition  to  these  general 
requirements,  the  engine  or 
dynamometer  readout  signals  for  speed 
and  torque  shall  meet  the  following 
accuracy  specifications: 

(2)  •  *  • 

(iii)  ±10  ft.-lb8..  of  the  NBS  "true" 
value  if  the  full  scale  value  is  greater 
than  1050  ft.-lbs. 


(b)  Cycle  verification  equipment.  In 
order  to  verify  that  the  test  engine  has 
followed  the  test  cycle  correctly,  the 
dynamometer  or  engine  readout  signals 
for  speed  and  torque  must  be  collected 
in  a  manner  that  allows  a  statistical 
correlation  between  the  actual  engine 
performance  and  the  test  cycle  (See 
S  86.1341-64).  Normally  this  collection 


process  would  involve  conversion  of 
analog  dynamometer  or  engine  signals 
into  digital  values  for  storage  in  a 
computer.  The  conversion  of 
dynamometer  or  engine  values 
(computer  or  other)  that  are  used  to 
evaluate  the  validity  of  engine 
performance  in  relation  to  the  test  cycle" 
shall  be  performed  in  a  manner  such 
that: 

(1)  Speed  values  used  for  cycle 
evaluation  are  accurate  to  within  2 
percent  of  the  dynamometer  or  engine 
fiywheel  torque  readout  value. 

(2)  Engine  fiywheel  torque  values  used 
for  cycle  evaluation  are  acurate  to 
within  2  percent  of  the  dynamometer  or 
engine  flywheel  torque  readout  value. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

48.  Section  86.1310-84  is  amended  by 
revising  Figure  N84-3  and  Figure  N84-4 
of  paragraph  (a)(1)  and  by  revising 
paragraphs  (b)(3)(iv).  (b)(3)(v)(B), 
-(b)(3)(vii)(A),  (b)(3)(vii)(D)  and 
(b)(4)(ii)(C)  to  read  as  follows: 

S86.1310-S4    Exttaust  gat  sampling  aitd 
analytical  aystams;  dieael-f  ual  anglnaa. 

(a)  *  *  * 
(1)  *  *  * 
BtujNQ  cooc  sseo-so-M 
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V  I 


FIGURE   N84-3:      GASEOUS    EMISSIONS   SAMPLING   SYSTEM    (PDP-CVS) 

(For   diesel  engines  oni/) 

(see   figure  Nd4-S  for   symool   legend) 


READ  BACKCROWJD  BAG 


Figure    N84-4      GASEOUS    EMISSIONS   SAMPLING    SYSTEM    (CFV-CVS) 

(For  diesel  engines  only) 
'See   figure  N84-5  for  s/mbol   legend) 
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(b) 

(3)  •  •  * 

(iv)  The  overflow  gases  shall  enter  the 
heated  sample  line  as  close  as 
practicable  to  the  outside  surface  of  the 
CVS  duct  or  dilution  tunnel. 

(V)  *  •  * 

(B)  SufRciently  distant  (radially)  from 
other  probes  and  the  tunnel  wail  so  as  to 
be  free  from  the  influence  of  any  wakes 
or  eddies. 
*        •        *        •        • 

(vii)  •  *  • 

(A)  1.5  seconds  from  an  instantaneous 
step  change  at  the  port  entrance  to  the 
analyzer  to  within  90  percent  of  the  step 
change. 

(B)  20.0  seconds  from  an 
instantaneous  step  change  at  the 
entrance  to  the  sample  probe  or 
overflow  span  gas  port  to  within  90 
percent  of  the  step  change.  Analysis 
system  response  time  shall  be 
coordinated  with  CVS  flow  fluctuations 
and  samphng  time/ test  cycle  offsets  if 
necessary. 

(4)  •  •  • 
(ii)  •  •  • 

[Q  The  tunnel  shall  be  at  least  18.0 
inches  (45.7  cm)  in  diameter  unless  a 
double  dilution  tunnel  is  used.  Good 
engineering  judgment  shall  be  used  to 
retest  other  tunnel  diameters. 


(Approved  by  the  OfGce  of  Management  and 
Budget  under  control  nuinl)er  2000-0390.) 

49.  Section  86.131^-04  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)(1)  to 
read  as  follows: 

SM.1313-«4    Fuel  Spwiflcations. 
(a)  •  •  ♦ 

(2)  Gasoline  representative  of 
commercial  gasoline  which  will  be 
generally  available  through  retail  outlets 
shall  be  used  in  service  accumulation. 

(i)  For  leaded  fuel  the  minimum  lead 
content  shall  be  equal  to  the  average 
lead  content  found  in  regular  leaded 
gasoline  in  the  fuel  survey  prescribed  by 
the  Administrator. 

(ii)  Where  the  Administrator 
determines  that  vehicles  represented  by 
a  test  vehicle  will  be  operated  using 
gasoline  of  different  lead  content  than 
that  prescribed  in  this  paragraph,  he 
may  consent  in  writing  to  use  of  a 
gasoline  with  a  different  lead  content. 

(iii)  The  octane  rating  of  the  gasoline 
used  shall  be  not  higher  than  one  octane 
number  above  the  minimum 
recommended  by  the  manufacturer  and 
have  a  minimum  sensitivity  of  7.5  octane 
numbers  for  unleaded  fuel  and  7.0 
octane  numbers  for  leaded  fuel,  where 
sensitivity  is  defined  as  the  research 


octane  number  minus  the  Motor  octane 
number. 

(iv)  The  Reid  Vapor  Pressure  of  the 
gasoline  used  shall  be  characteristic  of 
the  motor  fuel  used  during  the  season  in 
which  the  service  accumulation  takes 

place. 

*  •        •        •        * 

(b)  Diesel  fuel. 

(1)  The  diesel  fuels  employed  for 
testing  shall  be  clean  and  bright,  with 
pour  and  cloud  points  adequate  for 
operability.  The  diesel  fuel  may  contain 
nonmetallic  additives  as  follows:  Cetane 
improver,  metal  deactivator, 
antioxidant,  dehazer.  antirust,  pour 
depressant,  dye,  and  dispersant. 

•  •        *        •        * 

(Approved  by  the  Offlce  of  Management  and 
Bodget  under  control  numl>er  2000-039a) 

50.  Section  86.1314-64  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§8e.1314-«4    Analytieal  gasM. 

(d)  Fuel  for  the  FID  shall  be  a  blend  of 
40±2  percent  hydrogen  with  the  balance 
being  helium.  The  mixture  shall  contain 
less  than  1  ppm  equivalent  carbon 
response;  96  to  100  percent  hydrogen 
fuel  may  be  used  with  advance  approval 
of  the  Administrator. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

51.  Section  86.1316-84  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

S  86.1316-84    CaMbratlorM;  frequency  and 


(c)  •  •  • 

(3)  Check  the  shaft  torque  feedback 
signal  at  steady-state  conditions  by 
comparing: 

(i)  Shaft  torque  feedback  to 
dynamometer  beam  load,  or 

(ii)  By  comparing  in-line  torque  to 
armature  current,  or 

(iii)  By  checking  the  in-line  torque 
meter  with  a  dead  weight  per  §  86.1306- 
»4{e). 

(Approved  l>y  the  OfHce  of  Management  and 
Budget  under  control  number  2000-0390.) 

52.  Section  86.1319-84  is  amended  by 
revising  paragraphs  (c)(7){iv)  and  {c)(9) 
to  read  as  follows: 

S86.131»-84    CVS  calibration. 

(c)  •  •  • 

(7)  *  *  • 

(iv)  A  linear  least  square  fit  is 
performed  to  generate  the  calibration 
equation  which  has  the  form: 


V.=D.-M(X,) 

M  and  D,  are  the  slope  and  intercept 

constants  describing  the  regression  line. 

(8)  *  •  • 

(9)  If  the  calibration  has  been 
pCTformed  carefully,  the  calculated 
values  from  the  equation  will  be  within 
±0.50  percent  of  the  measured  value  of 
Vo.  Values  of  M  will  vary  from  one 
pump  to  another,  but  values  of  Do  for 
pumps  of  the  same  make,  model  and 
range  should  agree  within  ±3  percent  of 
each  other.  Particulate  influx  over  time 
will  cause  the  pump  slip  to  decrease,  as 
reflected  by  lower  values  for  M. 
Calibrations  should  be  performed  at 
pump  start-up  and  after  major 
maintenance  to  assure  the  stability  of 
the  pump  slip  rate.  Analysis  of  mass 
injection  data  will  also  reflect  pump  slip 
stability. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

53.  Section  86.1321-84  is  amended  by 
revising  paragraph  (a)(3](iii)  to  read  as 
follows: 


i  M.1321-64 
calibration. 


(a)  *  *  • 

(3)  *  *  • 

(iii)  Alternative  procedures  may  be 
used  if  approved  in  advance  by  the 
Administrator. 
***** 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  control  number  2000-0390.) 

54.  Section  86.1323-84  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

SM.1329-M    OxMm  Of  nitrogen  analyzer 
calibration. 


(a)  •  •  • 

(4)  Introduce  into  the  NO,  generator 
analyzer-system  an  NO-in-nitrogen  (Ni) 
mixture  with  an  NO  concentration  equal 
to  approximately  80  percent  of  the  most 
common  operating  range.  The  NOi 
content  of  the  gas  mixture  shall  be  less 
than  5  percent  of  the  NO  concentration. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  inmil>er  2000-0390.) 

55.  Section  86.1327-84  is  amended  by 
revising  paragraphs  (a),  (d](4]  and  (e)  to 
read  as  follows: 

986.1327-64    Engine  dynamomatar  test 
proccduraa^  ovarvtew. 

(a)(1)  The  engine  dynamometer  test 
procedure  is  designed  to  determine  the 
brake-specific  emissions  of 


\aee     Ciguce    noi-?    lvl     ayuiLnjx     xe^eiiu; 
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hydrocarbons,  carbon  monoxide,  and 
oxides  of  nitrogen. 

(i)  The  dynamometer  test  procedure 
consists  of  a  "cold"  start  test  following 
either  natural  or  forced  cool-down 
periods  described  in  9  86.1334-84  and 
9  86.1335-84,  respectively.  A  "hot"  start 
test  follows  the  "cold"  start  test  after  a 
hot  soak  period  of  20  minutes. 

(ii)  The  idle  test  of  Subpart  P  may  be 
run  after  the  "hot"  start  test. 

(2)  The  exhaust  emissions  are  diluted 
with  ambient  air  and  a  continuous 
proportional  sample  is  collected  for 
analysis  during  the  cold  and  hot  start 
tests. 

(i)  The  composite  samples  collected 
are  analyzed  either  in  bags  or 
continuously  for  hydrocarbons  (HC), 
carbon  monoxide  (CO),  carbon  dioxide 
(COj),  and  oxides  of  nitrogen  (NO,). 

(ii)  A  bag  or  continuous  sample  of  the 
dilution  air  is  similarly  analyzed  for 
background  levels  of  hydrocarbon, 
carbon  monoxide,  carbon  dioxide,  and 
oxides  of  nitrogen. 


(d)  •  •  • 

(4)  Additional  accessories  (e.g.,  oil 
cooler,  alternators,  air  compressors,  etc.) 
may  be  installed  or  their  loading 
simulated  if  typical  of  the  in-use 
application. 

(e)(1)  Means  of  engine  cooling  which 
will  maintain  the  engine  operating 
temperatures  (e.g.,  temperatures  of 
intake  air,  oil,  water,  etc.)  at 
approximately  the  same  temperature  as 
specified  by  the  manufacturer  shall  be 
used. 

(2)  Auxiliary  fan(8)  may  be  used  to 
maintain  engine  cooling  during 
operation  on  the  d}mamometer. 

(3)  Rust  inhibitors  and  lubrication 
additives  may  be  used,  up  to  the  levels 
recommended  by  the  additive 
manufacturer. 


(4)  Antifreeze  mixtures  and  other 
coolants  typical  of  those  approved  for 
use  by  the  manufacturer  may  be  used. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

56.  Section  86.1332-84  is  amended  by 
revising  paragraph  (c)(l)(i)  to  read  as 
follows: 

9  86.1332-84    Engine  ma5>ping  procaduraa. 

***** 

(c)  •  •  • 

(1)  Gasoline-fueled  engines,  (i)  For 
ungovemed  engines  the  maximum 
mapping  speed  shall  be  calculated  from 
the  following  equation: 


Maximum 

speed  =  curb  idle 

rpm  + 


lis  (measured  rated 
rpm — curb  idle  rpm) 

100 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

57.  Section  66.1334-64  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 


9  86.1334-64    Pra-tast  angina  and 
dynamomatar  praparatioa 

(a)  •  •  • 

(2)  Following  any  practice  runs  or 
calibration  procedures,  the  engine  shall 
be  turned  off  and  allowed  to  either  cold 
soak  at  68*  to  86T  until  the  oil 
temperatuire  reaches  75*  (24*C),  or  tmtil 
a  minimum  of  12  hours  have  elapsed, 
whichever  time  is  shorter,  or  be  cooled 
per  9  86.133&-64. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

56.  Section  86.1335-84  is  amended  by 
revising  paragraphs  (c)(2)(i)  and  (e)  as 
follows: 


966.133S-64    Optional forcad cool-down 
procadura. 


(c)  •  •  • 
(2)  •  •  • 

(i)  The  air  shall  be  directed  essentially 
uniformly  over  the  exterior  surface  of 
the  engine  at  any  desired  flow  rate. 

(e)(1)  The  cold  cycle  exhaust  emission 
test  may  begin  after  a  forced  cool  down 
only  when  the  engine  oil  temperature  is 
stabilized  between  20*C  and  24*C  (68*F 
and  75*F).  This  temperature 
measurement  is  to  be  made  by  a 
temperature  measurement  device 
immersed  in  the  sump  oil,  the  sensor 
part  of  which  is  not  in  contact  with  any 
engine  surface.  No  engine  oil  change  is 
permitted  during  the  test  sequence. 

(2)  Direct  forced  cooling  of  the  engine 
oil  through  the  use  of  oil  coolers  or  heat 
exchangers  is  permitted  but  the  cold 
cycle  emission  test  may  begin  only 
when  the  circulating  water  temperature 
has  stabilized  to  within  2.8*C  (5*F)  of  the 
stabilized  oil  temperature. 

(3)  Any  other  means  for  the  direct 
forced  cooling  of  the  engine  oil  must  be 
approved  in  advance  by  the 
Administrator. 


(Appro\  ed  by  the  Office  of  Management  and 
Budget  under  control  numl>er  2000-0390.) 

59.  Section  86.1336-84  is  amended  by 
adding  paragraph  (d)  which  reads  as 
follows: 

986.1336-64    Engine  Starting  and 


(d)  Test  equipment  malfunction. 

(1)  If  a  malfunction  occurs  in  any  of 
the  required  test  equipment  during  the 
cold  cycle  portion  of  the  test,  the  test 
shall  be  voided. 
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(2)  If  a  malfunction  occurs  in  any  of 
the  required  test  equipment  (computer, 
gaseous  emission  analyzer,  etc.]  during 
the  hot  cycle  portion  of  the  test, 
complete  the  full  engine  cycle  before 
engine  shut-down  then  resoalc  for  20 
minutes. 

(i)  If  the  test  equipment  malfunction 
can  be  corrected  before  the  resoak 
period  has  been  completed  the  hot  cycle 
portion  of  the  test  may  be  rerun. 

(ii)  Only  on  hot  start  resoak  and 
restart  is  permitted  per  tesL 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  control  number  2000-039a) 

60.  Section  80.1340-64  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 

986.1340-44    Exhaust  sampte  anarysie. 

•  •        •        •        • 

(e)  •  •  • 

(2)  Leak  check  portions  of  the 
sampling  system  that  operate  at 
negative  gauge  pressures  when 
sampling,  and  allow  heated  sample 
lines,  niters,  pumps,  etc  to  stabilize  at 
operating  temperature. 

*  •        •        •        • 

(Approved  by  the  Oflice  of  Management  and 
Budget  under  control  number  2000-0390.) 

61.  Section  86.1341-64  is  amended  by 


revising  paragraphs  (d),  (f),  and  (h)  to 
read  as  follows: 

$86.1341-84    Test  cycle  validation  crHeria. 

(d)  The  standard  error  of  estimate 
(SE)  of  y  on  X  and  the  coefficient  of 
determination  (r*)  shall  be  calculated 
for  each  regression  line. 


(f)  For  gasoline  engines,  the  integrated 
brake  horsepower-hour  of  the  feedback 
cycle  shall  be  within  5  percent  of  the 
integrated  brake  horsepower-hour  of  the 
reference  cycle  for  the  cold  cycle  or  the 
test  is  void.  The  tolerance  for  the  hot 
cycle  shall  be  4  percent 
•        •        •        «        * 

(h)  For  diesel  engines,  all  reference 
torque  values  speciHed  in  Appendix  I, 
i[Z]  as  "closed  rack"  shall  be  deleted 
from  the  calculation  of  cycle  torque  and 
power  vaUdation  statistics.  Associated 
reference  and  feedback  brake 
horsepower  points  shall  be  set  equal  to 
zero  for  purposes  of  calculating 
integrated  power-hour  for  diesel 
engines,  and  also  for  gasoline  engines 
whenever  the  reference  torque  is  less 
than  zero  percent.  (Note  the  regression 
deletions  specified  in  Figure  N84-11.) 


Figure  N84-1 1— Regression  Line  Tolerances 
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(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

62.  Section  86.1342-84  is  amended  by 
revising  paragraphs  (c),  (d),  (e)(1),  (h)(1), 
and  (h)(2)(i)  to  read  as  follows: 

S  86.1342-84    Calculatione;  extMuet 
•mission*. 

•        •        •        •        • 

(c)  The  mass  of  each  pollutant  for  the 
cold  start  test  and  the  hot  start  test  for 
flow  compensated  sample  systems  is 
determined  from  the  following 
equations: 
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(1)    BC, 


;  -y*    [i^h  X    (V,^)^  X    (Densityy^,)    x     ^Tj 

^-^         10^ 
i-1       ^^ 

-  77   tl-  5^>   «  V,,^  X  Density^ 

(NOx^J 


(2)    N0x„3„  -  V^  I  11^' i  X    tV„^Ji  X   ioeneity^^)    x    4TI 


i-1 


10' 


NOx, 


tl-   6F    *   ^mix   "   ''^""'^yNOj 


(3)    CO, 


I 


r^     .(CO,) 


,   ((^°e'i  X  (V„.  ).  X  (Density  )  x  4T) 
mass   /  ^    — T       nix  1  l.u 

*1        10" 


CO 

10' 
n 


'^    (1-  S5)    X  Va^v  X  De"i*^ycO 


DF'  nix 


"■"-        x-l        10   ^  ^ 


CO- 


7^(1-   5^»    *   ^«ix   *   De^^'^ycO^ 


(d)  Meaning  of  symbols: 

(1)  HC,„^= Hydrocarbon  emissions, 
in  grams  per  test  phase. 

DensityHc= Density  of  hydrocarbons 
is  16.33  g/ft»  (0.5768  kg/m^  for  gasoline 
and  may  be  used  for  all  fuels  if  det-lred, 
16.42  g/ft'  (0.5800  kg/ml  for  #1  diesel. 
and  16.27  (0.5746  kg/m^  for  #2  diesel, 
assuming  an  average  carbon  to 
hydrogen  ratio  of  1:1.85  for  gasoline, 
1:1.93  for  #1  diesel  and  1:1.80  for  #2 
diesel  at  68  *F  (20  *C)  and  760  mm  Hg 
(101.3  kPa)  pressure. 

HC,one= Hydrocarbon  concentration 
of  the  dilute  exhaust  sample  corrected 
for  background,  in  ppm  carbon 
equivalent  (i.e.,  equivalent  propane  X3). 

HC«.=HC- HC41  -  (1/DF)1 
Where: 

HC,= Hydrocarbon  concentration  of  the 
dilute  exhaust  bag  sample  or.  fcr  diesel 
heat  exchanger  systems,  average 
hydrocarbon  concentration  of  the  dilute 
exhaust  sample  as  calculated  from  the 
integrated  HC  traces,  in  ppm  carbon 
equivalent.  For  How  compensated 
■ample  systems  (HC,),  is  the 
instantaneous  concentration. 

HCas" Hydrocarbon  concentration  of  the 
dilution  air  as  measured,  in  ppm  carlxin 
equivalent 

(2)  NOx„aaa'=  Oxides  of  nitrogen 
emissions,  in  grams  per  test  phase. 

Density  N02  =  Density  of  oxides  of 
nitrogen  is  54.16  g/fl»  (1.913  kg/m*), 
assuming  they  are  in  the  form  of 


nitrogen  dioxide,  at  68  *F  (20  *C)  and  760 
mm  Hg  (101.3  kPa)  pressure. 

NOx«oBc= Oxides  of  nitrogen 
concentration  of  the  dilute  exhaust 
sample  corrected  for  background,  in 
ppm: 

NOx,«,= NOx,-NOx<ll  -  (1/DF)J 


Where: 

NOx,sOxidn  of  nilK>8eB  cofnfcatiwi  tt 
the  dilute  exhaust  bag  sample  as 
measured,  in  ppm.  For  flow  campcnaated 
sample  systems  (NOx,),  ia  tbm 
instantaneous  (xmcentration. 

NOx^^OxJdes  of  nitrogen  conceatxatioM  of 
the  dilute  air  as  measured,  in  ppm. 

(3)  CX)|.«,=Carban  nodoxide 

emissions,  in  grams  per  test  phase. 

Densityco= Density  of  carbon 
monoxide  is  32.97  g/ft*  (1.164  kgjm\  at 
68  'F  (20  *C)  and  760  miB  >^  (101.3  kPa) 
pressure. 

COaMc=Carb(ni  moDoxide 
concentration  of  the  dilate  exhaust 
sample  corrected  for  background,  water 
vapor,  and  COi  extraction,  in  ppm. 

CO^ = CO.  -  COaP  -  Cl /DF)I. 

Where: 

CO, = Carbon  OMOoxide  concentration  of  the 
dilute  cxhaast  bag  sample  vohme 
correctad  for  %vater  vapor  and  carbon 
dioxide  extraction,  in  ppm.  For  flow 
compensatod  sample  systems  (CO.),  is 
the  inslaiilinijus  concentratioii.  (The 
calculation  asaumes  the  carixm  to 
hydiogeu  ratio  of  the  fuel  is  1:1.89.) 

CO.«  (1  -0.01925COi.-0.000323R]CO«. 

Where: 

CO.. •Carbon  monoodde  cooi^ntratioB  at 
the  dilute  exhsuat  sample  am  moasured. 
in  ppm. 

COi«= Carbon  dioxide  concentrations 

of  the  dilute  exhaust  beg  sample,  in 
percent  if  measured.  For  flow 
compensated  sample  systems,  (COt«)i  is 
the  instantaneous  concentration.  For 
cases  where  exhaust  sampling  of  COt  is 
not  performed,  the  following 
approximation  is  permitted: 


/         44XnO  x/ 

COw'-( )( 

^  12.011 +  (liMBl/V 


M'(453.6) 


100 


(IXWe)''^  Density  COi 


J 


a  =  Average  carbon  to  hydrogen  ratio. 
M'=Fuel  mass  consumed  during  the  testl 

cycle.  I 

R=:  Relative  humidity  of  the  dilution  aiij  in 

percent 
COa=Carl>on  monoxide  concentration  of  tite 

dilution  air  corrected  for  water  vapor 

extraction,  in  ppm. 

COa  =  (1  -  0.000323R]  CO*. 
Where; 

CO^,s  Carbon  monoxide  concentration  of 
the  dilution  air  sample  as  measured,  in 
ppm. 

Note. — If  a  CO  instrument  which  meets  the 
criteria  specified  in  {  86.1311-84  is  used  and 
the  conditioning  column  has  been  deleted, 
CO,B  muat  l>e  sulMtituted  directly  for  CO, 
and  COaai  must  be  substituted  directly  for 
COa. 

(4)  COtaaaa= Carbon  dioxide 
emissions,  in  grams  per  test  phase. 


Density  COfcDenstty  of  cartxm  dioxide  is 
S1.81g/ft'  (1.830  kg/ml.  at  68  •♦  (20  "C) 
and  760  mm  Hg  (101.3  kPa)  pressure. 

COi  coat = Carbon  dioxide  concentration  of 
the  dilute  exhaust  sample  corrected  for 
background,  in  percent 

CO,  «,.=CO,  ,-CO,  a[l-Cl/DF)J 

Where: 

COi  a = Carbon  dioxide  concentration  of  the 
dilution  air  as  measured,  in  percent 

(5)DF-13.4/[CO«.  +  (Ha 
+CO,)X10-^,  orDF=13.4/COi .'. 
(6)  fCa= Humidity  correction  factor. 

For  gaM>line  engines:  Kr=1/(1-OJX>47  (H-75)] 
(or  for  SI  units  =  1/11^.0329  (H-10.71)]). 
For  diesel  engines:  K«<c  1/(1-0.0026  (HU-7S)] 
(or  for  SI  unit8=l/[l-0.0182  (H-10.71))). 

Where: 

H»  AlMolute  bumitiity  of  \ht  engine  intake 

air  in  grains  (grams)  of  water  per  pound 

(kilogram]  or  dry  air. 
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H-[(43.478)  R*XPJ/IP,-(P,XR,/100)). 
and 

=  1(6^1)  R,xP«J/[P,-(P4XRi/l00)J  for  SI 
units. 
R«=:  Relative  humidity  of  the  engine  intake 

air,  in  percent. 
P«=i Saturated  vapor  pressure,  in  mm  Hg 

(VPa)  at  the  engine  intake  air  dry  bulb 

temperature. 
Pa  =^  Barometric  pressure,  in  mm  Hg  (kPa)- 


(e)  •  •  • 

(1)  Assume  the  following  test  results 
for  a  gasoline  engine: 


n 


p, 

p. 

HC, 

NO^ 

MC.-.. 

NO^ 

CO»  .... 

CO,. 

PHP*r„ 


CoU  imt  eyd*  mi 


6.024  R> 

30.2pafcanl 

735  nm  Hq  ..... 
22.676  mm  Hg 
132.07  ppm  C 
7.M  ppni. 
171.22 

.178  I 

3.60  ftm  C  Equte.. 

0.0  ppm 

0  89  ppm. 

0.0  I 
0.258. 


I  itwt  eyd*  IMI 


6.873  ft» 

30.2) 

30.21 

735  mm  Hg. 

22  676  mm  Hg. 

86.13  ppm  Caquiv. 

10.96  ppm. 

114.28  ppm. 

.381  parcanl 

6.70  ppm  C  Equiv. 

0.10  ppm. 

089  pp. 

0.038  psfcant 

aa«7. 


Then: 

Cold  Start  Test 

H  =  [(43.478)(30.2)(22.678))/ 

[735  -  (22.676)(30.2)/100J 
=41  grains  of  water  per  pound  of  dry  air. 
Ka  =  l/(1 -0.0047(41 -75)J  =  0.862 
CO,=11-0.01925(.178) 

-0.000323(30.2)1171.22  =  169.0  ppm 
COg  =  |l-a000323(30.2))0.89=.881  ppm 
DF= 13.4/1.178  +  (132.07 + 160.0)(10- ^] = 64.390 
HCmc  =  132.07  -  3.8(1  -  (1/64.390)1  =  128.5 

ppm 
nr_  _  =  6924(16.33)(12a5/l.000,000) = 14.53 

grams 
Npx«i,  =  7.86-0.0(1 -(1/64.390)1  =  7.88  ppm 
NOx.^  =  6924(54.16K.862)(7.86/ 

1.000.000)  =  2.54  grams 
CO..« = 169.0  -  .881  [  I  -  (1  /64.390)  |  =  108.0 

ppm 
CO,..»  =  6924(32.97)(168,0/1.000.0(»)  =  38.35 

grams 
CO.  .^=  .178-0(1  -1/64.390)1  =  .178% 
COi  .^=6924(51.81  ){.178/100)  =  639  grams 
Hot  Start  Test 
Similar  calculations  result  in  the  following: 

( iC.M« = 8.72  grams 
NOx,BM.= 3.49  grams 
CO|««,=25.70  grams 
COi.^=  1228  grams 

***** 

(h)  *    •   * 

(1)  Assume  the  following  test  results: 


Bl  *>-♦».. 


HC_(gramK._ 
ecu.  (grime)  .. 
CO: ...  (grams) . 


CoMsttfl  I   Ho(  start 

cyd*  lest  I  cyct*  lest 

results  resutts 


6945 
IBS 

37.08 

357  69 

5,419  62 


7.078 

1S5 

£8.82 

350  33 

5,36132 


C  for  cold  start  test = (12.011/      . 

(12.011  ■♦-  (1.85)(1.008))](37.08)%^ 

0.429(357,69)  +  0.273(5419.62)  =  1665.10 

grams 
G,  for  hot  start  test = (12.011/ 

(12.011  +  (1.85)(1.008))](28.82)  + 

0429(350.33)  +  0273(5381.32)  =  1638,88 

grams 
Rt =12.011/(12.011  + 1.85(1.008)1  =>  .866 
M.°(1665.10/.866)(l/453.6)=4.24  lbs. 

(calculated),  or 
=4.24  lbs.  (directly  measured). 
Mh  =  (1638.88/.866)(1/453.6)=4.17  lbs. 

(calculated),  or 
=4.17  lbs.  (directly  mpasured). 


(2)  •  •  * 

(i)  For  dilute  sampling  systems  which 
require  conversion  of  as-measured  dry 
concentrations  to  wet  concentrations, 
the  following  equation  shall  be  used  for 
any  combination  of  bagged,  continuous, 
or  fuel  mass-approximated  sample 
measurements  (except  for  CO 
measurements  made  through 
conditioning  columns,  as  explained  in 
paragraph  (d)(3)  of  this  section): 

Wet  concentration=IC,xdry  concentration 
Where: 


1.608XH' 


I 

7000+ H"        / 


or 


/      1.608XH'     X 

=1  -.00925CO!  JC)-\     I  for  SI  uniU. 

V      1000+H'     / 


CO<  J')  =  either  COt.  or  COi,',  as  applicable. 
H'  =  Absolute  humidity  of  the  CVS  dilution 

air  in  grains  (grams)  of  water  per  pound 

(kilogram)  of  dry  air. 
H'=((43.478)R,'xPe'l/|P,-(Pe'xR,7l0O)]. 

and 
=  ((6.211  JR/xPd'l/lPB-(Pe'XR,7lOO)|  for  SI 

units. 
R,'= Relative  humidity  of  the  CVS  dilution 

air,  in  percent 
?«'  =  Saturated  vapor  pressure,  in  mm  Hg 

(kPa)  at  the  ambient  dry  bulb 

temperature  of  the  CVS  dilution  air. 
Pa= Barometric  pressure,  in  mm  Hg  (kPa). 
(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  2000-0390.) 

63.  Paragraphs  (f)(1)  and  (f)(2)  of 
Appendix  I  of  Part  86  are  amended  by 
re\'ising  record  number  35  in  {f](l)  and 
record  numbers  231.  496.  and  869  in  (f)(2) 
to  read  as  follows: 

Appendix  I — Urban  Dynamometer 
Schedules. 


(f)(1)  EPA  Engine  Dynamometer  Schedule 
for  Heavy-Duty  Gasoline-Fueled  Engines. 

Percent  Revolutions  Per  Minute  and 
Torque  Versus  Time  Sequence 


Record  (sec) 


Normalued 
rwoliilions 
per  minute 


Normalued 
torque 


35 


70  00 


10.00 


(f)(2)  EPA  Engine  Dynamometer  Schedule 
for  Heavy-Duty  Diesel  Engines. 


Record  (sec) 

NonnsKzw] 
rvvolulioot 
par  mmut* 

Normaliied 
torque 

• 

• 

*. 

• 

231 .... 

100.96 

• 

20  00 

■                              • 

• 

• 

496... 

»..^» 

71.M 

93.22 

•                              • 

• 

• 

• 

869   .. 

„ _ ^ „ 



96.93 

10  00 

•                               • 

• 

• 

• 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

64.  Section  86,1344-84  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  86.1344-84    Required  Information. 


Then: 


(b)  When  requested,  data  shall  be 
supplied  in  the  format  speciHed  by  the 
Administrator. 

«        •        •        *        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

65.  Section  86.1501-84  is  revised  to 
read  as  follows: 

§  86. 1  S0 1  -84    Scope,  applicability. 

This  subpart  contains  gaseous  idle 
test  procedures  for  1984  and  later  model 
year  gasoline-fueled  light-duty  trucks 
and  1987  and  later  model  year  gasoline- 
fueled  heavy-duty  engines  utilizing 
afterlreatment  technology. 

66.  Section  86.1542-84  is  amended  by 
revising  paragraphs  (b)(7).  (b)(8).  (b)(9), 
and  (b)(10)  to  read  as  follows: 

§  86.1542-84    Information  required. 

•         •         *        *         • 

(b)  •  •  • 


aBBuuiuin  uicy  aic  iii  uie  lunn  ui 


emiBBiona,  ui  grams  per  lesi  pnase. 


(Kiiogramj  or  dry  air. 
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(7)  Recorder  charts  or  compnter 
printouts:  Identify  zero,  span,  exhaust 
gas  and  dilution  air  sample  traces  or 
computer  readings  (if  applicable). 

(8).  Test  call  ambient  temperature  and, 
if  applicable,  barometric  pressure  and 
humidity. 

Note. — A  central  laboratory  barometer 
may  be  used:  Provided,  that  individual  test 
cell  barometric  pressures  are  shown  to  be 
within  +0.1  percent  of  the  barometric 
pressure  at  the  central  barometer  location. 

(9)  Pressure  of  the  mixture  of  exhaust 
and  dilution  air  entering  the  CVS 
metering  device  (or  pressure  drop  across 
the  CFV),  the  pressure  increase  across 
the  device,  and  the  temperature  at  the 
inlet  (if  applicable).  The  temperature 
may  be  recorded  continuously  or 
digitally  to  determine  temperature 
variations  (if  applicable). 


(10)  The  nnmber  of  revolutions  of  the 
positive  displacement  pump 
accumulated  while  exhaust  samples  are 
being  collected  (if  applicable).  The 
number  of  standard  cubic  feet  metered 
by  a  critical  flow  ventmi  would  be  the 
equivalent  record  for  a  CFV  (if 
applicable). 

(Approved  by  the  Offlce  of  Management  and 
Budget  under  control  number  2000-0390.) 

67.  Section  86.1544-84  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

S  86.1544-84    CalciiMion;  idto  exhauel 


(b)*  •  • 

(4)  Calculate  the  CVS  dilution  factor 
(DF)by: 


OT= 


Raw  wet  CO — background  CO 
DifaMe  wet  00s -background  COs 


(Approved  by  the  Of^ce  of  Management  and 
Budget  under  control  nuanber  2000-0390.) 

PART  600— (AMENDCOl 

68.  The  authority  for  Part  600  reads  as 
follows: 

Authority:  Title  UI  of  the  Energy  Policy  and 
Conservation  Act  of  the  1975,  Pub.  L  94-163, 
89  Stat.  871,  Title  IV  of  the  National 
Conservation  Policy  Act  of  1978,  Pub.  L  95- 
619,  92  Stat.  3206. 

69.  In  §  200.009-85,  as  published  at  49 
FR  13844.  April  6, 1984,  the  section 
heading  is  corrected  to  read  as  follows: 

9  600.009-85    Hearing  on  acceptance  of 
test  data. 


70.  Section  S  600.002-85  is  amended 
by  revising  paragraph  (a)(13]  to  read  as 
follows: 

960a002-85    Deftmtiona. 


(a)  •  •  • 

(13)(i)  "Combined  Fuel  Economy" 
means  the  fuel  economy  value 
determined  for  a  vehicle  (or  vehicles)  by 
harmonically  averaging  the  city  and 
highway  fuel  economy  values,  weighted 
0.55  and  0.45  respectively,  for  gasoline- 
fueled  and  diesel  vehicles. 

(ii)  For  electric  vehicles,  the  term 
means  the  equivalent  petroleum-based 
fuel  economy  value  as  determined  by 
the  calculation  procedure  promulgated 
by  the  Secretary  of  Energy. 


$600,006-85    [Amended] 

71.  Section  600.006-65  is  amended  by 
removing  and  reserving  paragraph  (c)(2). 

72.  Section  600.007-80  is  amended  by 
adding  paragraph  (bX6)  to  read  as 
follows: 

8600.007-80    Vehicie  acceptaMNly. 

(b)  *  *  * 

(6)  Any  vehicle  tested  for  fuel 

economy  purposes  must  be 
representative  of  a  vehicle  which  the 
manufacturer  intends  to  produce  under 
the  provisions  of  a  certificate  of 
conformity. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

73.  Section  600.209-85  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  to 
read  as  follows: 

t600.20»-85    Calculation  of  fuel  economy 
valuM  for  labeling. 

(a)  For  the  purposes  of  calculating  the 
city  model  type  fuel  economy  value  for 
labeling  the  manufacturer  shall: 

(1)  For  general  labels  multiply  the  city 
model  type  fuel  economy  value 
determined  in  S  e00.207(b),  by  0.90, 
roimding  the  product  to  the  nearest 
whole  mpg,  or 

(2)  For  specific  labels  multiply  the  city 
fuel  economy  value  determined  in 

S  600.206(a)(iii),  by  0.90,  rounding  the 
product  to  the  nearest  whole  mpg,  and 

(b)  For  the  purposes  of  calculating  the 
highway  model  type  fuel  economy  value 
for  labeling  the  manufacturer  shall: 


(1)  For  general  labels  multiply  the 
highway  model  type  fuel  economy  value 
determined  in  S  600.207(b)  by  0.78. 
rounding  the  product  to  the  nearest 
whole  mpg,  or 

(2)  For  specific  labels  multiply  the 
highway  fuel  economy  value  determined 
in  §  600.206(a)(iii)  by  0.78. 

(d)(1)  The  combined  fuel  economy  for 
a  model  type,  to  be  used  in  determining 
annual  fuel  costs  under  S  600.308(c),  is 
determine  (except  as  provided  for  in 
paragraph  (d)(2)  of  this  section),  by 
harmonically  averaging  the  unrounded 
city  and  highway  values,  determined  in 
S  209  (a)  and  (b),  weighted  0.55  and  a45 
respectively,  and  rotmded  to  the  nearest 
whole  mpg.  (An  example  of  this 
calculation  procedure  appears  in 
Appendix  11  of  this  part). 

(2)  If  the  resulting  city  vahie 
determined  in  paragraph  (a)  of  this 
section  exceeds  the  resulting  highway 
value  determined  in  paragraph  (b)  of 
this  section,  the  combined  fuel  economy 
will  be  set  equal  to  the  highway  value, 
rounded  to  the  nearest  whole  mpg. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0390.) 

74.  Section  60a30e-85  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

S60a30«-85    Labelint requireiiMnta. 
•        •        •        •        • 

(a)  •  •  * 

(3)  For  any  vehicle  for  which  a 
specific  label  is  requested  which  has  a 
fuel  economy  value  at  or  below  the 
minimimi  tax-free  value,  the  following 
statement  must  appear  on  the  specific 
label: 

"(Manufacturer's  name]  may  have  to  pay 
IRS  a  Gas  Guzzler  Tax  on  this  vehicle 
because  of  the  low  fuel  economy." 


75.  Section  S  000.306-86  is  amended 
by  revising  the  introductory  text  of  (a)(1) 
and  paragraphs  (a)(2)  and  (a)(3)  to  read 
as  follows: 

9600.306-86    LatMlIng  requlrementa. 
(a)  •  •  • 

(1)  A  general  fuel  economy  label 
(initial,  or  updated  as  required  in 

9  600.314)  as  described  in  9  600.307(c)  or 

(2)  A  specific  label,  as  described  in 
9  600.307(d),  for  those  automobiles 
manufactured  or  imported  before  the 
date  that  occurs  15  days  after  general 
labels  have  been  determined  by  the 
manufacturer. 

•        *        •        •        * 

(3)  For  any  vehicle  for  which  a 
specific  label  is  requested  which  has  a 
combined  imadjusted  fuel  economy 


l"l 


*«a^Aa  vv  w  J 


for  labeling  the  manufacturer  shall: 


combined  unadjusted  fuel  economy 
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value  at  or  below  the  minimum  tax-free 
value,  the  following  statement  must 
appear  on  the  specific  label: 

"[Manufacturer's  name]  may  have  to  pay 
IRS  a  Gas  Guzzler  Tax  on  this  vehicle 
because  of  the  low  fuel  economy." 


76.  Section  §  600.307-85  is  amended 
by  revising  paragraphs  (b)t3](ii]  and 
correctly  designating  paragraph  (c)  to 
read  as  follows: 

S600.307-95    Fonnatandeontwitset 


(b)  *  •  • 

(3)  *  *  • 

(ii)  If  the  fuel  economy  ranges  for 
other  models  have  not  been  supplied  by 
the  Administrator  to  the  manufacturer  at 
the  time  a  vehicle  is  to  be  labeled  or 
within  the  time  constraints  permitted  by 
S  600.306(b].  the  statement  required  by 
paragraph  (b)(3)  of  this  section  shall  be 
replaced  by  tiie  statement:  "A  range  of 
MPG  numbers  for  other  models  of 
similar  size  was  not  available  when  this 
(car/ vehicle/ truck)  was  labeled."  or  by 
the  statement  "Not  available." 


(c)  The  fuel  economy  estimate 
required  by  paragraph  (b)(2]  of  this 
section  shall  be  highlighted  by  being  in 
type  no  less  than  four  times  the  size  of 
the  next  largest  print  on  the  label 
(excluding  the  title  and  logos)  or  by  such 
other  means  as  may  be  approved  by  the 
Administrator. 


77.  Section  600.307-86  is  amended  by 
revising  paragraphs  (a)(3)(iii), 
(a)(3)(vi)(B).  (b)(2).  and  (d)(1)  to  read  as 
follows: 


9600.307-M    Fuel  tconomy  liriMi  fonnat 
raqukwiMnta. 


(a)  •  •  • 

(3)  *  *  * 

(iii)(A)  A  statement  "For  comparison 
shopping,  all  [vehicles/trucks]  classified 
as  [insert  category  as  determined  in 
S  600.315]  have  been  issued  mileage 

ratings  ranging  from to mpg 

city  and to mpg  highway." 

(The  range  values  are  those  determined 
in  accordance  with  S  600.311.)  Or,  when 
applicable, 

(B)  A  statement  "A  range  of  fuel 
economy  values  for  other  [vehicles/ 
trucks]  classified  as  [insert  category  as 
determined  in  S  600.315]  is  not  available 
at  this  time."  or  by  the  statement  "Not 
available." 


(vi)  *  *  * 

(B)  The  type  size  shall  be  at  least  as 
large  as  the  largest  type  size  in  the 
bottom  50  percent  of  the  label. 

(b)  *  *  • 

(2)(i)  Except  for  the  digit  "one."  each 
mpg  digit  shall  measure  at  least  0.35 
inches  by  0.6  inches  (9X15  mm]  in  width 
and  height  respectively. 

(ii)  For  the  digit  "one,"  is  shall 
measure  at  least  0.2  inches  by  0.6  inches 
(0.2  X  0.15  mm)  in  width  and  height 
respectively. 

(d)  *  *  • 

(1)  The  descriptions  of  paragraph  (c) 
of  this  section; 


78.  Section  600.311-86  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 


$600,311-86    Rang*  Of  fuel  economy  for 
comparat)!*  automot>ll«*. 

(g)  The  manufacturer  shall  include  the 
appropriate  range  of  fuel  economy 
determined  by  the  Administrator  in 
paragraph  (c)  or  (d)  of  this  section,  on 
each  label  affixed  to  an  automobile 
within  the  class,  except  as  provided  in 
9  600.306(b)(1). 

79.  Section  600.507-^  is  amended  by 
revising  paragraphs  (a)][2]  (i),  (ii).  (iii) 
and  (c)  to  read  a  follows: 

S  600.507-M    Ruimlng  ctwnge  data 
requlrwnant*. 

(a)  •  •  • 

(2)  •  *  • 

(i)  Adding  an  axle  ratio  which  is  at 
least  10  percent  larger  (or,  optionally,  10 
percent  smaller)  than  the  largest  axle 
ratio  tested. 

(ii)  Increasing  (or,  optionally, 
decreasing)  the  road-load  horsepower 
for  a  subconfiguration  by  10  percent  or 
more  for  the  individual  nmning  change 
or,  when  considered  cumulatively,  since 
original  certification  (for  each 
cumulative  10  percent  increase  using  the 
originally  certihed  road-load 
horsepower  as  a  base). 

(iii]  Adding  a  new  subconfiguration  by 
increasing  (or,  optionally,  decreasing) 
the  equivalent  test  weight  for  any 
previously  tested  subconfiguration  in  the 
base  level. 


Monday 
December  10,  1984 


(c)  The  manufacturer  shall  submit  the 
fuel  economy  data  required  by  this 
section  to  the  Administrator  in 
accordance  with  9  600.314(b). 

IFR  Doc.  84-31400  PUm!  ia-7-M:  8:45  un] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  S2 
[AO-Fm.-2724-l] 


I 


Intarstata  Pollution  Abatamant,  Final 
Datannination 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Determination  under 
section  126  of  the  Clean  Air  Act 
(Interstate  Pollution  Abatement). 


Section  128  of  the  Clean  Air 
Act  provides  a  means  by  which  any 
State  or  political  subdivision  may 
petition  the  EPA  for  relief  from 
impermissible  interstate  air  pollution. 
The  States  of  Pennsylvania,  New  York, 
and  Maine  filed  section  126  petitions  in 
1980  and  1981,  claiming  that  air  pollution 
from  sources  in  the  midwest  prevented 
the  petitioning  States  from  attaining  and 
maintaining  national  ambient  air  quahty 
standards  (NAAQS),  consumed  a 
portion  of  their  prevention  of  significant 
deterioration  (PSD)  increments. 
interfered  with  visibility,  and  caused 
addraiiL 

A  public  hearing  was  held  on  June  18- 
19. 1981.  and  the  record  held  open  until 
March  18. 1982,  due  to  the  extensive 
nature  of  the  comments  submitted, 
which  included  technical  information 
and  the  petitioner's  rebuttal  arguments. 
On  September  4, 1984  (49  FR  34851). 
after  reviewing  all  of  the  material 
submitted,  the  Administrator  proposed 
to  deny  the  petitions,  having  determined 
that  while  pollution  does  cross  State 
lines  into  the  petitioning  States,  the 
petitioning  States'  demonstrations  did 
not  adequately  support  their  claims  of 
injury.  Upon  review  of  the  comments 
received  in  response  to  the  proposed 
determination.  EPA  can  fmd  no  reason 
to  change  its  position.  Therefore  the 
Administrator  is  today  issuing  his  fmal 
determination  to  deny  those  petitions. 
OATI:  The  Administrator's 
determination  is  effective  December  10. 
1984. 

ADDRESSES:  Background  dociunents. 
including  copies  of  the  petitions,  a 
transcript  of  the  public  hearing,  and 
copies  of  all  comments  received  are 
available  for  public  inspection  at  Docket 
No.  A-81-09.  Centi-al  Docket  Section 
(LE-131).  West  Tower  Lobby.  Gallery  1. 
EPA.  401  M  Stieet.  SW..  Washington, 
D.C  20460,  (202)  382-7548.  The  docket 
may  be  inspected  between  8:00  a.m.  and 
4:00  pjn.  on  weekdays;  a  reasonable  fee 
may  be  charged  for  copying. 
PON  FURTHER  INFORMATION  CONTACT: 

Lany  Wilson.  Standards 


Implementation  Branch  (MD-15). 
Control  Programs  Development  Division, 
OfUce  of  Air  Quality  Planning  and 
Standards,  EPA.  Research  Triangle  Park. 
North  Carolina  27711.  (919)  541-5540. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  more  extensive  discussion  of  the 
many  statutory,  legal,  and  technical 
issues  involved  in  this  decision  may  be 
found  in  the  September  4, 1984, 
proposed  determination  (49  FR  34851). 

A.  Section  126 

In  1977.  Congress  added  8ecti<m  128  to 
the  Clean  Air  Act  in  order  to  provide 
States  with  a  measure  of  protection, 
under  certain  circumstances,  against 
pollution  from  sources,  located  outside 
their  borders,  over  which  they  normaUy 
have  no  control.  Section  126  provides  for 
the  intervention  of  the  Administrator  in 
instances  when  interstate  air  pollution 
can  be  shown  to  be  preventing  the 
attainment  of  NAAQS  or  interfering 
with  those  PSD  or  visibility  measures 
which  the  Act  requires  to  be  included  as 
a  part  of  a  State  implementation  plan 
(SIP). 

Under  Section  128.  a  State  or  political 
subdivision  may  petition  the 
Administrator  for  a  finding  that  an  out- 
of-State  source  is  emitting  air  pollution 
in  violation  of  the  prohibitions  against 
interstate  air  pollution  contained  in 
section  110(a)(2)(E)(i)  of  the  Clean  Air 
Act.  If  the  Administrator  finds  that  a 
clear  violation  of  section  110(a)(2)[E)(i) 
exists,  he  may  prohibit  the  construction 
or  continued  operation  of  new  or 
existing  sources  found  to  be  in  violation, 
or  require  that  existing  sources  found  to 
be  in  violation  comply  with  a  schedule 
to  meet  more  stringent  emission  limits. 

■  B.  The  Petitions 

1.  Pennsylvania 

On  December  19, 1980,  Permsyhrania 
petitioned  EPA  under  section  128  for  a 
finding  that  38  named  sources  in  Ohio 
and  West  Virginia  were  preventing 
attainment  and  maintenance  of  the 
sulfur  dioxide  (SO>)  NAAQS  and 
consuming  a  portion  of  the  SOi  VSD 
increment  in  some  areas  of 
southwestern  Pennsylvania.  The  petition 
also  requested  a  finding  that  particulate 
matter,  including  sulfate  particulates 
resulting  from  the  transformation  of  SOi 
frt)m  those  named  midwestem  sources, 
was  preventing  the  attainment  and 
maintenance  of  the  NAAQS  for  total 
suspended  particulates  (TSP), 
consuming  a  portion  of  the  TiSP  PSD 
increment,  and  causing  acid  depotitioiL 
On  lime  4. 1981,  Pennsylvania  amended 
its  petition  to  include  all  major  aources 


of  SOi  and  TSP  in  Ohio,  West  Virginia. 
Illinois,  Indiana,  and  Kentucky. 

2.  New  York 

On  December  22, 1980.  and  January 
IB.  1981.  New  York  filed  nine  petitions 
under  Section  126  asking  EPA  for  a 
finding  that  SOi  from  19  named  sources 
in  Illinois.  Indiana,  Michigan.  Ohio. 
Tennessee,  and  West  Virginia  was  being 
transported  and  transformed  into  sulfate 
particulates  which  were  preventing  the 
attaiiunent  and  maintenance  of  TSP 
NAAQS.  consiuning  a  portion  of  the  TSP 
PSD  increment,  interfering  with 
visibility,  and  causing  acid  rain.  New 
York  subsequently  amended  its  petition 
to  iiKlude  all  sources  of  SOi  and 
particulates  subject  to  SIFs  in  the  six 
States  and  Kentucky. 

3.  Maine 

On  October  7. 1981,  Maine  filed  a 
petition  under  Section  126  requesting  a 
finding  that  sulfates  resulting  from  SOi 
emissions  in  the  seven  States  named  by 
Pennsylvania  and  New  York  were 
consuming  a  portion  of  the  TSP  PSD 
increment  in  southern  Maine, 
interfering  with  visibility  at  Acadia 
National  Park,  and  causing  acid 
deposition.  Maine  waived  its  right  to  a 
public  hearing  on  the  condition  that  its 
petition  be  consolidated  with  those  of 
Pennsylvania  and  New  York. 

C  The  Public  Hearing 

After  receiving  the  Pennsylvania  and 
New  York  petitions.  EPA  issued  a  notice 
of  public  hearing  on  May  1. 1981  (46  FR 
24602),  and  held  a  2-day  hearing  on  June 
18-19. 1981,  to  gather  testimony  relating 
to  the  petitioners'  allegations.  Upon 
request,  EPA  twice  extended  the 
comment  period,  finally  closing  the 
record  on  March  18. 1982  (47  FR  1304). 
During  the  comment  period.  EPA 
received  Maine's  petition  and,  at 
Maine's  suggestion,  waived  a  separate 
hearing  and  consolidated  the  petition 
with  those  of  Pennsylvania  and  New 
York  (46  FR  55551). 

D.  The  Proposed  Determination 

The  petitions  and  the  comments 
which  were  generated  as  a  result  of  the 
public  hearing  created  an  extensive 
record  and  raised  a  number  of  legal  and 
technical  issues.  Those  issues  elicited 
considerable  comment  during  the  public 
comment  period  on  the  proposed 
determination.  Those  issues  and 
conunents  are  discussed  in  section  U. 
Summary  of  Response  to  Comments. 

The  proposed  determination 
addrened  the  four  basic  allegations 
made  in  the  petitions:  (1)  That  SOi  from 
■even  midwestem  States  is  transformed 
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in  that  atmosphere  and  transported  as 
sulfates  into  the  petitioning  States, 
resulting  in  acid  deposition;  (2)  that  SOi 
from  sources  in  Ohio  and  West  Virginia 
is  causing  violations  of  the  SOi  NAAQS 
and  consuming  a  portion  of  the  SOj  PSD 
increment  in  southwestern 
Pennsylvania;  (3)  that  SO*  from  the 
seven  midwestem  States  is  being 
transformed  into  sulfate  particulates 
which  are  transported  long  distances, 
causing  violations  of  the  TSP  NAAQS  in 
Pennsylvania  and  New  York  and 
consuming  a  portion  of  the  TSP  PSD 
increments  in  Pennsylvania.  New  York, 
and  Maine;  and  (4)  that  the  sulfate 
particulates  are  forming  a  "regional 
haze"  which  is  interfering  with  visibility 
in  New  York  and  Maine.  The  following 
is  a  summary  of  the  position  taken  by 
EPA  on  each  of  these  issues  in  the 
proposed  determination. 

1.  Acid  Deposition 

As  stated  in  the  May  1, 1981,  notice  of 
public  hearing  (46  FR  24603),  EPA 
believes  that  section  126  does  not 
provide  authority  for  regulating 
emissions  of  pollutants  for  which  there 
are  no  NAAQS,  PSD  increments,  or 
visibility  measures.  Therefore  the 
proposed  determination  did  not  address 
the  issue  of  acid  deposition  (49  FR 
34856-57).  Section  126  is  limited  to 
pollutants  for  which  NAAQS  or  PSD 
increments  have  been  established,  and 
to  measures  under  Part  C  for  visibility. 
In  particular,  complaints  about  the 
levels  of  sulfates  per  se  in  the  ambient 
air  are  insufficient  to  invoke  section  126. 
Sulfate  particulates,  however,  can 
constitute  a  portion  of  TSP  and  may  thus 
be  considered  in  the  context  of  alleged 
violations  of  the  standards  for  that 
pollutant  for  the  purposes  of  section  126. 

2.  SOj  Violations — Pennsylvania 

Due  to  the  lack  of  any  ambient 
monitoring  data  showing  violations,  that 
portion  of  Pennsylvania's  petition 
relating  to  direct  SOi  impacts  relied  on 
results  from  a  modeling  study  performed 
by  a  consultant,  H.E.  Cramer  Company, 
'Inc.  As  noted  in  the  report  of  the  study, 
the  study  was  conducted  for  the  purpose 
of  assisting  in  the  determination  of  the 
attainment/nonattainment  status  of 
selected  areas  in  southwestern 
Pennsylvania.  Although  adequate  for  the 
task  intended,  the  analysis  suffered 
technically  when  the  study  area  was 
expanded  in  an  attempt  to  gauge  the 
background  concentration  caused  by 
out-of-State  sources.  The  study 
predicted  two  areas  to  be  in  violation  of 
the  SO*  NAAQS;  however,  only  one  was 
located  in  the  region  originally  intended 
for  study.  That  area's  SOi  emissions  are 
dominated  by  a  nearby  in-State  major 


source,  and  Pennsylvania  sources  make 
up  about  80  percent  of  the  predicted  SO* 
air  quality  levels.  The  other  area 
predicted  to  be  in  violation  was  not  in 
the  portion  of  southwestern 
Pennsylvania  that  was  the  subject  of  the 
original  investigation.  This  second  area, 
a  grid  located  on  the  Pennsylvania-West 
Virginia  border,  was  modeled  in  a 
preliminary  fashion  after  the  main 
modeling  effort  was  completed.  The 
meteorological  conditions  used  were  for 
the  original  study  areas  and  therefore 
not  necessarily  representative  of  the 
border  grid.  In  addition,  the  emission 
inventories  for  areas  outside  the  original 
study  area  were  not  scrutinized  as 
closely  as  were  the  inventories  for 
nearby  sources,  and  because  of  the  lack 
of  monitoring  data,  the  models  were  not 
adequately  validated.  Due  to  these 
limitations.  EPA  proposed  to  deny  that 
portion  of  Pennsylvania's  petition 
alleging  violations  of  the  SOs  NAAQS. 
Also,  because  Pennsylvania  did  not 
submit  evidence  of  the  existence  of  any 
violations  of  the  SOi  PSD  increments, 
there  was  no  demonstration  of 
interference  with  PSD  measures  and 
EPA  therefore  proposed  to  deny  that 
portion  of  the  petition  alleging  such 
interference. 

3.  TSP  Violations 

All  three  petitioners  claimed  that 
particulate  matter,  including  sulfate 
particulate,  was  being  transported  into    . 
the  petitioning  States  in  amounts  which 
exceeded  the  TSP  NAAQS  and 
consumed  a  portion  of  the  PSD 
increment  in  violation  of  section 
110(a)(2)(E)(i).  The  petitions  focused  on 
the  long-range  transport  of  sulfates 
resulting  from  the  chemical  conversion 
in  the  atmosphere  of  SOj  emissions 
alleged  to  originate  in  the  seven 
midwestem  States  named  in  the 
petitions.  Although,  as  discussed 
previously,  interstate  sulfate  pollution 
perse  cannot  be  used  as  the  basis  for  a 
section  126  petition,  such  pollution  may 
be  used  to  invoke  that  section  when  the 
sulfates  are  considered  as  particulates 
which  contribute  to  TSP.  Upon 
reviewing  the  data  submitted  by  the 
petitioners,  EPA  found  that:  (1)  When 
and  where  the  TSP  NAAQS  were 
exceeded,  sulfates  did  not  constitute  a 
significant  portion  of  the  TSP  levels  in 
the  petitioning  States,  (2)  sulfates  from 
soiut:e8  in  the  Midwest  had  not  been 
demonstrated  to  comprise  a  significant 
portion  of  the  annual  sulfate  levels  in 
the  petitioning  States,  and  (3)  the 
magnitude  of  the  various  geographic 
components  of  transported  sulfates  had 
not  been  adequately  defined.  Analysis 
of  the  petitioners'  data  indicated  that 
the  sulfate  levels  were  not  corrected  for 


artifact  formation  caused  by  the 
sampling  technique,  and  that  in  many 
instances  the  TSP  NAAQS  would  have 
been  exceeded  even  if  the  sulfate 
component  were  eliminated  entirely 
from  the  samples.  Finally,  even  if  the 
petitioners'  monitoring  and  modeling 
data  were  acceptable,  those  data  would 
indicate  that  the  sulfates  from  the 
midwestem  States  contribute  only  4-6 
percent  to  exceedances  of  annual  TSP 
NAAQS  in  the  petitioning  States. 
Therefore,  EPA  proposed  to  deny  that 
portion  of  the  petitions  alleging 
prevention  of  attairunent  of  the  TSP 
NAAQS  (49  FR  34864). 

The  petitioning  States  also  did  not 
claim  nor  submit  evidence  of  violations 
of  the  TSP  PSD  increments,  nor  did  they 
demonstrate  the  extent  to  which  sulfates 
from  midwestem  States  contribute  to 
increment  consumption  in  the 
petitioning  States.  Therefore,  EPA 
proposed  to  deny  that  portion  of  the 
petitions  alleging  interference  with  PSD 
measures  for  particulate  matter. 

4.  Visibility  Interference 

Both  New  York  and  Maine  claimed 
that  sulfates  caused  by  midwestem 
sources  were  transported  into  their 
respective  areas  creating  a  regional  haze 
which  interfered  with  visibility. 
Visibility  protection  measures  required 
by  section  169A  of  the  Clean  Air  Act 
and  contained  in  EPA  regulations  are 
applicable  only  in  mandatory  Class  I 
Federal  areas  and  pertain  to  visibility 
impairment  which  can  be  reasonably 
traced  back  to  stack  emissions  through 
visual  techniques.  Since  New  York  has 
no  Class  I  areas.  EPA  proposed  to  deny 
that  portion  of  New  York's  petition 
alleging  visibility  impairment. 
Furthermore.  Maine  had  not  adopted  the 
required  visibility  measures  contained 
in  the  Federal  regulations;  moreover, 
such  visibility  measures  at  this  time  do 
not  address  regional  haze.  EPA 
therefore  proposed  to  deny  that  portion 
of  Maine's  petition  relating  to  visibility 
impairment. 

n.  Summary  of  Response  to  Conunents 

Eighteen  commenters  responded  to 
the  proposed  determination.  Comments 
were  responded  to  in  a  comment 
response  document  which  has  been 
placed  in  the  Docket  (Docket  item  IV-D- 
22).  The  reader  is  referred  to  that 
document  for  detailed  responses  to 
comments.  The  comments  addressed 
both  legal  and  technical  aspects  of  the 
determination.  This  section  provides  a 
summary  of  responses  to  major 
comments. 


Lany  Wilson,  btandards 
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A.  Legal  lastie* 

1.  Which  PoUatants  Are  Addressed  by 
Section  1287 

Several  coounenters  urged  EPA  to 
make  a  Ending  under  section  128 
regarding  acid  deposition.  They  argued 
that  EPA.  by  denying  the  petitions,  was 
ignoring  the  issue  of  add  deposition. 

EPA  is  not  ignoring  the  issue.  To  the 
contrary,  the  Administrator  has 
acknowledged  on  numerous  occasions 
the  importance  of  finding  a  solution  to 
the  problems  caused  by  acid  deposition. 
Although  EPA  recognizes  the  problems, 
the  Agency  can  act  under  section  128 
only  on  those  transboundary  problems 
to  which  the  statute  is  addressed. 
Section  126  provides  that 

Any  State  or  political  sabdivision  may 
petition  tha  Administrator  for  a  fiading  that 
any  major  source  emiU  or  would  emit  any  air 
pollution  in  violation  of  the  prohibition  of 
section  110  (aK2)(E)(i). 

In  turn,  section  110(a)(2(E)(i)  prohibits: 

*  *  *  any  stationary  source  within  the  State 
from  emitting  any  air  pollutant  in  amounts 
which  will:  (I)  Prevent  attainment  or 
maintenance  by  any  other  Stale  of  any  sodi 
national  primary  or  secondary  ambient  air 
quality  standard  or  (II)  interfere  with 
measures  required  to  be  included  ra  the 
applicable  inrplementation  plan  for  any  other 
State  under  part  C  to  prevent  significant 
deterioration  of  air  quality  or  to  protect 
visibility  *  *  '.  (EmpliMia  added.) 

It  is  clear  from  the  language  of  the  Clean 
Air  Act  that  section  126  can  only  apply 
to  those  pollutants  for  which  NAAQS 
exist  i-e,,  the  criteria  pollutants  TSP. 
SOi.  carbon  monoxide,  ozone,  oxides  of 
nitrogen,  and  lead,  and  to  those  PSD  or 
visibility  measures  required  to  be  part  of 
a  SIP.  Moreover,  the  only  PSD  measures 
that  can  be  interfered  with  in  the 
context  of  sections  128  and  110  are 
required  measures  such  as  the  ambient 
air  increments  established  for  TSP  and 
SOi,  and  the  visibility  protection 
measures  in  Federal  visibility 
regulations  (40  CFR  51.300-^1.307).  The 
referenced  visibility  regulations  address 
only  that  visibihty  impairment 
occurring  in  mandatory  Class  I  Federal 
areas,  which  is  considered  to  be  "plume 
bli^t" — that  is,  smoke,  dust,  colored  gas 
plumes,  or  layered  haze  emitted  from 
stacks  which  obscure  the  sky  or  horizon 
and  are  relatable  to  a  single  source  or 
group  of  sources  (45  FR  80085).  Thus  the 
scope  of  section  128  does  not  extend  to 
acid  deposition,  sulfates  per  ae,  or  to  the 
"regional  haze"  visibility  impairment  of 
which  the  petitioning  States  complain. 

2.  Burden  of  Proof 

The  petitioning  States  contended  that 
EPA  should  bear  die  burden  to  ensure 
that  SIFs  of  upwind  States  do  not 


violate  the  interstate  pollution 
prohibition  of  section  110(a)(2XE).  Once 
a  petitioner  comes  forward  with 
evidence  of  impermissible  interstate 
pollution,  the  States  argued.  EPA  must 
research  the  claim  and  provide  a 
detailed  statement  of  the  basis  and 
purpose  of  its  determination.  One 
petitioner  noted  that  a  petitioning  State 
has  at  most  the  abihty  to  review  and 
model  emission  limitations  in  SIFs,  and 
determine  if  cm  air  quahty  problem 
exists.  Thus,  it  should  be  EPA's 
responsibility  to  conduct  such  further 
modeling  as  is  necessary  for  regulatory 
action.  Another  petitioner  stated  that 
once  a  petitioning  State  shows  that 
another  State  may  significantly 
contribute  to  impermissible  interstate 
pollution,  the  burden  of  disapproving 
that  assertion  falls  upon  the 
Administrator  and  the  offending  State. 

The  test  applied  to  the  judicial  review 
of  final  agency  nilemaking  decisions 
such  as  this  does  not  depend  on  burden 
of  proof  concepts.  The  burden  of  proof  is 
a  concept  more  applicable  to  the  efforts 
of  several  parties  to  ptirsuade  an 
independent  decision  maker  than  to 
Agency  rulemaking.  Under  section 
307(d)  of  the  Clean  Air  Act  EPA 
discharges  its  responsibilities  in 
nilemaking  by  explaining,  as  it  has  done 
in  both  its  proposed  and  final 
determination,  that  the  record  contains 
no  clear  demonstration  that 
contributions  from  sources  in  the  named 
States  exist  in  amoimts  large  enough  to 
be  considered  significant  in  the  context 
of  a  violation  of  the  appUcable 
standards. 

Moreover,  under  the  Administrative 
Procedures  Act  5  U.S.C.  556(d).  even  in 
formal  proceedings  the  burden  of 
producing  facts  needed  to  support  the 
requested  action  is  generally  placed  on 
the  proponent  of  a  rule.  In  this  case,  the 
petitioning  States  are  the  proponents 
since  they  are  requesting  Hndings  under 
section  126.  Simply  because  section 
307(d)  of  the  Act  requires  EPA  to  a  make 
its  determination  on  the  merits  of  a 
petition  does  not  convert  EPA's  role  into 
that  of  a  proponent 

In  the  case  of  section  126  petitions, 
however,  EPA  has  not  held  and  will  not 
hold  petitioners  to  a  formal  trial-type 
burden  of  proof.  EPA  recognizes  that  it 
has  an  obligation  independent  of  the 
standard  of  review  for  this  particular 
decision  to  investigate  and  develop 
information  on  this  area  of  public  policy. 
EPA  has  already  indicated  that  it  is 
working  to  improve  its  modeling 
techniques  for  long-range  transport  and 
has  an  extensive  ongoing  program  of 
research  and  development  on  acid 
deposition  (see  49  FR  34664].  However, 
where  this  particular  decision  is 


concerned,  any  such  burden  must  be 
evaluated  against  the  prima  facie 
strength  of  the  concerns  raised  by 
petitioners,  and  against  the  relative 
ability  of  the  various  parties  to  clarify 
die  points  in  question.  EPA,  in  compiling 
and  reviewing  the  record,  took  into 
account  the  scientific  and  technological 
uncertainties  which  afflict  this  area  of 
decision  making.  Indeed  it  accepted,  for 
purposes  of  analysis,  the  most  favorable 
view  of  the  States'  evidence. 

This  is  not  a  case,  moreover,  in  which 
shifting  the  burden  of  proof  to  EPA  is 
appropriate  because  there  is  unequal 
access  to  available  knowledge.  Rather, 
the  analysis  of  the  interstate  pollution 
problems  presented  here  Is  one  in  which 
the  avenues  of  accuracy  are  equally 
obscured  for  all  parties.  Thus,  EPA  has  a 
comparative  advantage  relative  to  the 
States  only  to  the  extent  that  it  may 
command  greater  resources  for 
furthering  technological  advance  over 
time.  On  the  current  facts  of  the  present 
situation,  however,  EPA  has  no  superior 
vantage  point 

Were  the  balance  of  this  particular 
record,  even  given  the  uncertainties 
which  attend  it  more  delicately 
weighted,  the  burden  of  proof  issue 
might  appear  as  more  decisive.  In  this 
case,  however,  the  data  already 
available  suggest  that  the  petitioners  fall 
so  far  short  of  demonstrating  entitlement 
to  a  finding  under  section  126  that  the 
burden  of  proof  is  virtually  irrelevant 
Petitioners  demand  not  so  much  that 
EPA  supplement  the  record  as  that  EPA 
develop  a  new  record,  a  claim  neither 
justifiable  nor  feasible. 

In  recognition  of  the  seriousness  of  the 
allegations  and  the  difficulties  of  proof, 
EPA  has  in  this  instance  imposed  upon 
the  States  no  greater  proof  burdens  than 
the  minimum  required  by  the  statute. 
Even  so.  the  available  evidence  simply 
fails  to  establish  their  claims. 

3.  What  Air  Quality  Levels  Cause 
Section  126  To  Be  Invdced? 

Numerous  comments  were  received 
on  the  interrelated  issues  of  what  is 
meant  by  the  terms  "prevent"  and^ 
"interfere"  as  used  in  section  110,  and 
on  the  extent  to  whicn  out-of-State 
sources  must  contribute  to  such 
pre\'ention  or  interference  in  order  to 
form  the  basis  of  a  section  126  petition. 

Some  commenters  agreed  with,  and 
some  commenters  took  issue  with, 
EPA's  position  that  in  order  for  a  PSD 
measure  to  be  interfered  with  in  the 
context  of  section  110,  a  PSD  increment 
must  be  violated.  Those  who  objected 
did  so  in  part  by  noting  that  the  term 
"interfere"  is  not  as  stringent  as  the  term 
"prevent"  and  thus  the  term  "interfere" 


dominated  by  a  nearby  in-btate  major 
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carried  the  implication  that  a  smaller 
effect  is  required  as  a  basis  of  a  section 
128  petition  for  PSD  than  for  NAAQS. 
The  commenters  also  claimed  that  to 
require  a  prerequisite  increment 
violation  would  impose  ■  no-win  or,  as 
one  commenter  stated,  a  "catch-22" 
situation  on  a  petitioning  State  by  virtue 
of  tha  fact  that  the  SIP  would  have  to  be 
adjusted  in  the  petitioning  State  to 
prevent  the  violation,  thus  eliminating 
the  basis  for  a  section  126  petition. 
Commenters  also  complained  that  EPA's 
interpretation  meant  that  out-of-State 
sources  could  consume  almost  all  of  the 
petitioning  State's  increment  without 
causing  a  violation  and  could  thereby 
prohibit  growth  in  the  petitioning  State. 

EPA's  position  is  that  the  provisions 
of  section  110  which  refer  to  SIP 
requirements  prohibiting  a  source  from 
emitting  pollutants  which  would  prevent 
attainment  or  maintenance  of  a  NAAQS 
or  interfering  with  PSD  measures  must 
be  read  consistently,  and  that  minor 
differences  in  the  meaning  of  words, 
taken  out  of  context  can  be  misleading. 

Preventing  attainment  of  a  standard 
requires  that  the  standard  has  not  yet 
been  reached.  Likewise,  preventing 
maintenance  requires  that  the  standard 
was  reached,  but  not  sustained.  In  the 
case  of  NAAQS,  the  standard  is  a 
numerical  value  which,  when  violated, 
is  not  being  attained.  In  the  case  of  a 
NAAQS  violation,  it  is  obvious  that 
attainment  is  being  prevented.  Air 
quality  may  range  up  to  the  level  of  the 
standard,  but  unless  the  standard  is 
violated,  or  predicted  to  be  violated,  its 
attainment  and  maintenance  have  not 
been  prevented.  EPA  received  no 
adverse  comments  on  this  interpretation 
of  the  term  "prevent"  as  used  in  section 
110. 

The  PSD  measures  required  to  be 
included  in  a  SIP  by  t  le  Clean  Air  Act 
take  the  form  of  a  new  source  permitting 
system  for  areas  which  are  attaining 
NAAQS  or  which  are  unclassiilable.  For 
TSP  and  SOi,  this  permitting  system 
prevents  major  new  construction  that 
would  cause  a  violation  of  the  TSP  or 
SO»  PSD  increments.  The  PSD 
increments  are  the  allowable  ranges  of 
pollutant  Increases  for  particular 
pollutants.  Within  a  State,  EPA 
enforcement  of  that  State's  PSD  program 
is  specified  by  Federal  regulations  (40 
CFR  52.21)  which  generally  require 
violation  of  an  increment  before 
intervening  action  can  be  taken.  Section 
110(a)(2)(E)(i)  cannot  be  interpreted  as 
giving  EPA  broader  enforcement  power 
to  go  beyond  the  increments  in  cases  of 
out-of-State  pollution.  To  say,  as  do 
some  commenters,  that  the  term 
"interfere"  implies  that  a  less  intrusive 


effect  is  required  to  form  the  basis  of  a 
section  126  petition  and  that  a  more 
rigorous  test  of  partial  constimption  of 
increment  or  elevation  of  baseline 
should  apply,  is  in  itself  inconsistent. 
Such  an  interpretation  would  mean  that 
Congress  granted  EPA  authority  over 
out-of-State  sources  that  it  does  not 
possess  over  in-State  sources. 

EPA  recognizes  that  an  existing 
violation  of  a  PSD  increment  woidd 
require  adjustment  of  the  SIP  to  correct 
the  problem  and,  that  if  those 
corrections  involve  control  of  interstate 
sources,  that  a  section  126  petition  may 
be  appropriate.  EPA  also  recognizes  that 
a  violation  of  a  PSD  increment  would 
prohibit  the  construction  or  operation  of 
any  new  source  or  sources  which  would 
further  contribute  to  the  violation, 
regardless  of  whether  the  impact  of  the 
new  source  occurred  In-State  or  out-of- 
State.  Thus,  the  comment  that  growth 
may  be  inhibited  by  increment 
consumption  is  valid;  such  situations 
may  occur  and  are  just  as  Ukely  to  be 
caused  totally  by  in-State  sources.  In 
such  instances,  EPA  cannot  intervene 
absent  an  increment  violation,  and  the 
same  should  be  true  in  the  case  of 
consumption  by  out-of-State  sources. 

Some  commenters  noted  that  the  PSD 
measures  required  to  be  included  in 
SIP'S  also  included  visibility  protection 
and  requested  that  EPA  not  limit  the 
scope  of  the  requirements  for  section  126 
action  to  PSD  increments. 

The  separation  of  the  discussion  of 
PSD  increments  and  visibility  was  a 
result  of  the  form  chosen  to  address  the 
claims  filed  by  the  petitioners.  The 
Agency  agrees  with  the  commenters  that 
PSD  measures  include  provisions  for 
visibility  protection,  and  it  was  not  the 
intent  of  EPA  to  imply  otherwise. 
However,  in  the  proposed  determination 
EPA  chose,  as  did  Congress  in  section 
110  and  the  States  of  New  York  and 
Maine  in  their  petitions,  to  treat 
visibihty  separately.  The  NAAQS  and 
PSD  increments  consist  of  numerical 
values  against  which  measured  or 
predicted  ambient  air  quality  can  be 
compared.  Visibihty  has  no  such 
reference  point  The  discussion  of  PSD 
increments  in  the  proposed 
determination  does  not  preclu4f^e 
filing  by  any  State  of  a  section  126 
petition  claiming  that  a  visibihty ) 
protection  measure  required  by  the  PSD 
regulations  is  being  interfered  with. 

4.  On  Significant  ContiibutioD  v.  "But 
for"  Test 

In  its  proposed  determination  EPA 
found  that  to  be  entitled  to  relief  under 
section  128,  a  petitioning  State  must 
show  that  an  out-of-State  source  makes 
a  "significant  contribution"  to  the  levels 


of  pollution  causing  a  NAAQS  or  PSD 
increment  violation  (49  FR  348058- 
348959).  Both  industry  and  State 
commenters  addressed  EPA's 
articulation  and  application  of  this 
standard.  On  the  one  hand,  industry 
commenters  complained  that  EPA 
should  have  applied  a  stricter  test  since 
the  word  "prevent"  in  the  statute 
connotes  something  more  than 
signiHcant  contribution.  Industry 
commenters  argued  that  EPA  should  not 
fmd  a  section  126  violation  unless  it  is 
shown  that  the  petitioning  State  would 
attain  the  NAAQS  or  PSD  requirements 
"but  for"  the  emissions  from  identified 
out-of-State  sources.  One  commenter 
added  that  this  "but  for"  test  was  a 
necessary  but  not  sufficient  condition 
for  a  section  126  finding. 

On  the  other  hand,  the  petitioning 
States  criticized  EPA  not  for  adopting 
the  significant  contribution  standard, 
but  rather  for  applying  a  stricter 
standard  in  its  actual  determination. 
The  States  complained  that  when  EPA 
referred  to  out-of-State  contributions  in 
terms  of  "a  major"  portion,  factor,  or 
contribution,  or  characterized  local 
sources  as  "predominantly"  causing 
nonattainment  EPA  imposed  a  harsher 
test  than  the  significant  contribution 
test.  Several  States  also  complained  of 
EPA's  efforts,  in  ascertaining  whether  a 
given  level  of  poUution  significantly 
contributes  to  a  violation,  to  strike  a 
balance  between  the  extent  of  the 
aggregation  of  out-of-State  sources  and 
the  size  of  the  contribution  (49  FR 
34864). 

EPA  reviewed  in  detail  the  comments 
relating  to  this  point  which  in  most 
respects  reiterate  the  arguments  whidi 
were  made  and  considered  prior  to  the 
issuance  of  EPA's  September  4  proposed 
determination.  EPA  remains  of  the  view 
that  the  so  called  "but  for"  test  Is  both 
ambiguous  In  meaning  and 
inappropriate  for  appHcation  to  section 
126.  Under  one  interpretation  of  this 
standard,  a  State  would  be  required  to 
revise  its  SIP  to  make  as  much  room  as 
possible  for  interstate  pollution  before 
seeking  section  126  relief.  Under  this 
interpretation,  a  State  would  only  be 
entitled  to  relief  in  the  few  unusual 
cases  where  the  out-of-State  pollution 
was  causing  a  violation  that  the 
petitioning  State  could  not  cure  by 
limiting  its  own  sources,  see  47  FR  6626 
(1982),  even  if  the  in-state  limits  required 
would  be  drastically  stricter  than  those 
applicable  to  the  oul-of-State  sources. 
Under  another  interpretation,  a  State 
would  be  entitled  to  relief  if  it  had  an 
"adequate"  air  quaUty  program  that 
would  attain  and  maintain  national 
standards  wrilhin  its  borders  "but  for" 
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the  contributions  of  the  out-of-State 
source.  The  problem  here  is  that  the 
adequacy  of  the  program  or  the 
adequacy  of  a  SIP  is  precisely  the  issue 
in  question  in  section  126  petitions.  To 
assume  that  some  standard  of  adequacy 
or  approval  is  available  that  does  not 
deal  with  significant  out-of-State 
contributions  is  simply  to  beg  the 
question. 

EPA's  application  of  the  signiHcant 
contribution  test  to  section  126  petitions 
has  been  upheld  by  the  Sixth  Circuit  in 
the  recent  case  of  Jefferson  County, 
Kentucky,  v.  EPA,  No.  82-3214  (6th  Cir. 
July  la  1964)  at  30-41.  Far  from  slighting 
the  issue  of  causation,  as  industry 
commenters  charge,  the  significant 
contribution  standard  conh-onts  this 
question  consistently  with  statutory 
purpose  and  the  complexity  of  the 
regulatory  task. 

The  State's  complaint  that  EPA 
applied  a  standard  in  the  present 
determination  other  than  the  significant 
contribution  test  is  equally  without 
foundation.  The  commenting  States 
pluck  references  to  "major"  factor  or 
portion  out  of  the  context  of  EPA's 
overall  assessment  of  whether  the 
evidence  supports  a  finding  of 
"signiBcant"  interstate  contribution.  But 
it  is  plain  from  a  reading  of  EPA's 
proposed  determination  that  EPA  has 
defined  and  applied  the  standard  in  a 
manner  which  most  appropriately 
implements  the  statutory  intent. 

Contrtuy  to  assertions  in  some  of  the 
comments,  EPA  has  not  required  that 
the  out-of-State  pollution  be  the  sole  or 
the  largest  single  cause  of  a  NAAQS  or 
PSD  increment  violation  in  order  to 
support  an  affirmative  finding.  Nor  has 
EPA  attempted,  as  some  commenters 
contended,  to  limit  the  scope  of  section 
126  to  short-range  effects  caused  by  a 
few  obvious  sources  near  a  petitioning 
State's  borders.  EPA  has  merely 
enunciated  an  interpretation  of  the 
statutory  standard  which  reflects  a 
sense  of  proportion  in  balancing  a 
multiplicity  of  competing  interests  and 
factors.  In  its  proposed  determination, 
EPA  enumerated  a  nonexhaustive  list  of 
factors  which  the  Administrator  might 
take  into  account  in  determining 
whether  a  contribution  is  significant  (49 
FR  34859).  A  particular  factual  context 
may  require  that  some  of  these  factors 
be  given  more  or  less  weight,  while 
others  (e.g.,  the  relative  cost  of  pollution 
abatement  among  contributing  sources) 
may  be  relevant  more  to  the  issue  of  a 
remedy  than  to  whether  an  out-of-State 
contribution  has  a  significant  effect  on 
the  failure  of  a  petitioning  State  to  meet 
a  NAAQS  or  PSD  increment.  As  EPA 
noted  in  its  proposed  determination  (49 


FR  34859).  in  the  case  of  the  instant 
petitions,  a  detailed  analysis  of  these 
factors  was  not  necessary  since  on  this 
record  the  sheer  amount  of  emissions 
from  out-of-State  sources  in  the  named 
States  even  in  the  aggregate,  is  not 
sufficient  to  make  a  significant 
contribution  to  violations  of  the 
applicable  standards.  Here,  therefore, 
the  application  of  the  test  is  markedly 
straightforward. 

EPA.  upon  examination  of  the 
available  evidence  determined  that, 
even  accepting  the  petitioners'  data 
sulfates  from  the  named  out-of-State 
sources  do  not  constitute  a  significant 
factor  in  TSP  standard  exceedances  in 
the  petitioning  States. 

The  data  showed  first  that  sulfates 
from  all  sources — in-State  and  out-of- 
State— comprise  only  10-15  percent  of 
TSP  on  an  annual  basis  and  10-50 
percent  on  a  24-hour  basis.  Moreover,  on 
those  days  on  which  the  24-hour 
secondary  TSP  NAAQS  is  exceeded.  It 
appears  that  the  percentage  of  sulfates 
averaged  only  10-12  percent  of  the  TSP 
in  the  samples  (49  FR  34863).  Next,  the 
record  indicated  that  the  portions  of 
sulfates  fixim  out-of-State  comprised  an 
even  smaller  fraction  of  TSP  during 
periods  of  exceedances.  After  noting  the 
considerable  scientific  and 
technological  uncertainty  surrounding 
evaluations  of  long-range  sulfate 
transport,  EPA  accepted,  for  purposes  of 
analysis,  available  modeling  results 
proffered  by  petitioners.  These  results 
estimated  that  Ohio,  Illinois,  Indiana, 
Michigan.  Kentucky,  and  Tennessee 
together  contributed  a  mean  (based 
upon  all  of  the  modeling  analyses)  of 
36.8  percent  of  Adirondack  ambient 
sulfate  contributions.  Since  sulfates 
comprise  only  10-15  percent  of  the 
annual  TSP  levels  which  exceed  the 
NAAQS,  and  assuming  that  the  six 
midwestem  States  contribute  almost  37 
percent  of  this  amount,  the  aggregate 
contribution  is  approximately  4-^ 
percent  of  the  TSP  levels  (49  FR  34864). 
EPA  could  not  find  that  this  amount, 
emanating  frorti  a  six-State  region, 
constituted  a  significant  contribution  to 
TSP  violations.  This  conclusion, 
moreover,  was  buttressed  by  the 
inherent  uncertainties  of  the  modeling 
results,  and  the  absence  of  more  reliable 
and  more  specific  data  linking  the 
Midwest  sources  to  in-State  locations. 

B.  Technical  Issues 

1.  Short-Range  SO2  Modeling 

One  commenter  argued  that  the 
modeling  analysis  upon  which  th^  SO2 
portion  of  Pennsylvania's  petition 
rested,  although  flawed,  did  adequately 
demonstrate  that  out-of-State  sources 


contributed  significantly  to  violations  of 
the  SOi  NAAQS  in  portions  of 
southwestern  Pennsylvania.  The 
commenter  further  argued  that  EPA 
cannot  reject  the  study  results  because 
the  study  was  in  fact  conducted  for,  and 
funded  by.  EPA. 

Scientific  information  which  suffers 
from  admitted  technical  weaknesses  is 
of  limited  usefulness.  Such  information 
must  be  accepted  with  reservation  and 
with  bounds  on  the  purposes  to  which  it 
is  put.  Pennsylvania  relied  on  the 
modeling  study  performed  by  H.  E. 
Cramer  Company.  Inc.  as  the  basis  for 
its  allegations  of  NAAQS  violations  in 
extreme  western  Pennsylvania.  As 
pointed  out  in  the  September  4. 1984, 
proposed  determination  and  earlier  in 
this  notice,  the  study  suffered  from 
several  technical  deficiencies.  No 
commenter  suggested  that  the  study  was 
not  flawed  and,  regardless  of  the  study 
sponsorship  and  regardless  of  the 
acceptability  of  the  dispersion  models 
used,  the  results  of  the  study  cannot  be 
accepted  as  an  adequate  demonstration 
of  violations  of  the  SOt  NAAQS  and  of 
the  level  of  out-of-State  contributions 
thereto  for  purposes  of  granting 
regulator}'  relief  under  Section  126. 

2.  Sulfate  Contribution  to  TSP  Levels 

One  commenter  noted  that  EPA  had 
proposed  a  finding  on  the  out-of-State 
contribution  to  the  annual  TSP  standard 
only  and  had  not  included  the 
secondary  24-hour  standard  in  the 
decision. 

EPA  agrees  that  the  summation 
language  on  this  issue  in  the 
determination  docs  not  appear  to 
address  the  secondary  standard  (49  FR 
34865):  however,  it  is  clear  from  a 
reading  of  the  prior  discussion  on  the 
issue  of  total  sulfates  (49  FR  34863)  that 
EPA  did  analyze  the  available  data  for 
both  the  annual  and  24-hour  standards. 
The  lack  of  a  specific  conclusion 
regarding  the  24-hour  standard  is  . 
indicative  of  the  greater  uncertainties 
and  controversial  nature  of  the  24-hour 
data.  To  determine  a  value  for  the 
contribution  from  the  named 
midwestem  States,  it  is  necessary  to 
integrate  two  factors:  (1)  The  percentage 
of  sulfates  in  TSP.  and  (2)  the 
percentage  of  the  midwestem  States' 
sulfate  to  total  sulfate.  For  the  results  to 
be  useful,  the  components  used  must  * 
have  the  same  basis.  Of  the  two 
modeling  studies  cited  in  the  petitions, 
one.  done  for  the  U.S./Canadian 
Memorandum  of  Intent  (MOI),  expresses 
results  in  terms  of  annual  values  and  the 
other,  done  for  the  Dunkirk  area, 
expresses  its  result  in  terms  of  a 
monthly  average.  Obviously,  the  MOI 
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modeling  cannot  be  used  for 
determining  contributions  to  the  24-hour 
standards  and,  unfortunately,  the  result 
of  the  modeling  done  for  the  Dunkirk 
area,  which  consists  of  only  one 
monthly  value,  is  also  of  limited 
usefulness  for  determining  contributions 
to  either  the  annual  or  the  24-hour 
standard.  Thus,  the  only  calculation 
which  can  be  jusitifed  is  that  performed 
for  the  annual  standard. 

One  commenter  disputed  EPA's 
calculation  of  the  out-of-State 
contribution  to  the  annual  TSP  levels, 
claiming  that  the  value  should  be  higher, 
as  indicated  by  calculated  values 
provided  in  the  comment. 

Commenter's  values  are  calculated  by 
combining  annual  values  and  monthly 
values  and  thus  cannot  be  used 
justifiably  for  the  demonstration 
required.  In  addition,  the  monthly  value 
utilized  included  a  contribution  from  a 
State  not  among  the  named  midwestem 
States. 

III.  Fmal  Determination 

EPA  has  reviewed  all  of  the  comments 
submitted  in  response  to  the  September 
4, 1984.  proposed  determination.  For 


reasons  discussed  above  and  in  the 
comment  response  document  (Docket 
Item  IV-D-22),  EPA  can  find  no 
compelling  evidence  which  would  cause 
the  Agency  to  change  its  position  on  the 
issues. 

Relief  under  the  Clean  Air  Act  must 
be  based  on  a  finding  that  pollution 
originating  in  one  State  prevents  another 
State  from  attaining  or  maintaining  a 
NAAQS  or  interferes  with  measures 
required  to  be  included  in  the  other 
State's  SIP  for  PSD  or  protection  of 
visibility.  The  evidence  fails  to 
demonstrate  that  sources  in  the  named 
midwestem  States  are  preventing  the 
attainment  or  maintenance  of  the  SO2  or 
TSP  NAAQS  or  interfering  with  PSD  or 
visibility  measures  required  to  be 
included  in  petitioning  States'  SIP's. 
Therefore,  the  Administrator  is  today 
denying  the  petitions  filed,  under  section 
126  of  the  Clean  Air  Act.  by 
Pennsylvania.  New  York,  and  Maine. 

Under  Section  307(b)(1)  judicial 
review  of  EPA  actions  is  bifurcated, 
with  actions  of  local  or  regional 
applicability  prescribed  for  the  United 
States  Court  of  Appeal  "for  the 
appropriate  circuit"  while  actions  of 


"nationwide  scope  or  effect"  are  limited 
to  review  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
based  on  a  finding  by  the  Administrator. 
Based  on  the  multi  regional  nature  of 
this  determination,  and  the  multiplicity 
of  judicial  circuits  which  might  thereby 
be  argued  to  be  "appropriate"  the 
''Administrator  finds  that  under  section 
307(b)(1)  judicial  review  of  this  action 
should  be  limited  to  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia.  "Therefore,  such  review  is 
available  only  by  filling  a  petition  for 
review  in  that  circuit  within  60  days  of 
today's  publication  of  this 
determination. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental 
relations. 

Dated:  December  4, 1984. 
William  D.  Ruckelshaus, 

Administrator. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Sefvlcea 

45  CFR  Part  1340 

ChM  Abuse  and  Neglect  Prevention 
and  Treatment  Program 

AOCNCy:  OfTice  of  Human  Development 
Services,  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  rule  proposes  a  new 
basic  State  grant  requirement  to 
implement  the  Child  Abuse 
Amendments  of  1984  (Pub.  L  98-457).  As 
a  condition  of  receiving  State  grants 
under  the  Child  Abuse  Prevention  and 
Treatment  Act,  States  must  establish 
programs  and/or  procedures  within  the 
State's  child  protective  service  system  to 
respond  to  reports  of  medical  neglect, 
including  reports  of  the  withholding  of 
medically  indicated  treatment  for 
disabled  infants  with  life-threatening 
conditions.  Other  changes  in  regidations 
required  by  these  Amendments  will  be 
published  as  a  separate  NPRM  at  a  later 
date. 

DATE  To  ensure  consideration, 
comments  must  be  submitted  on  or 
before  February  8. 1985. 

AOORESSES:  Please  address  comments 
to:  National  Center  on  Child  Abuse  & 
Neglect  U.S.  Children's  Bureau.  HHS. 
P.O.  Box  118Z  Washington.  DC.  20013. 

It  would  be  helpful  if  agencies  and 
organizations  submitted  comments  in 
duplicate.  Comments  will  be  available 
for  public  inspection  in  Room  3758, 
Donohoe  Building.  400  Sixth  Street  SW., 
Washington.  D.C.  20201,  Monday 
through  Friday  between  the  hoars  of  9:00 
a.m.  and  4:00  p.m. 

FOR  niRTMER  INFORMATION  CONTACT: 
Jay  Olson,  (202)  245-2859,  or 
Mary  McKeou^  (202)  245-2892. 
SUPPlfMENTARY  INFORMATION: 

Background 

The  Child  Abuse  Prevention  and 
Treatment  Act  (Pub.  L  93-247, 42  U5.C. 
5101,  et  seq.]  was  signed  into  law  in 
1974.  It  established  in  the  Department 
the  National  Center  on  Child  Abuse  and 
Neglect.  The  National  Center  is  located 
organizationally  within  the  Children's 
Bureau  of  the  Administration  for 
Children.  Youth  and  Families  in  the 
Office  of  Human  Development  Services. 

Under  this  Act  the  National  Center 
carries  out  the  following  responsibilites: 

•  Makes  grants  to  States  to 
implement  State  child  abuse  and  neglect 
prevention  and  treatment  programs. 


•  Funds  public  or  nonprofit  private 
organizations  to  carry  out  researdi, 
demonstration,  and  service 
improvement  programs  and  projects 
designed  to  prevent  identify  and  treat 
child  abuse  and  neglect 

•  Collects,  analyzes  and  disseminates 
information,  e.g.,  compiles  and 
disseminates  training  materials, 
prepares  an  annual  summary  of  recent 
and  on-going  research  on  child  abuse 
and  neglect,  and  maintains  an 
information  clearinghouse. 

•  Assists  States  and  communities  in 
implementing  child  abuse  and  neglect 
programs. 

•  Coordinates  Federal  programs  and 
activities,  in  part  through  the  Advisory 
Board  on  Child  Abuse  and  Neglect 

The  Act  has  been  extended  and 
amended  several  times  since  its 
passage.  Regulations  for  the  Slate  grant 
and  discretionary  fund  programs  are 
found  at  45  CFR  Part  1340;  the  most 
recent  revisions  were  published  on 
January  26. 1983  (48  FR  3698).  The  fifty 
States,  the  District  of  Columbia.  Puerto 
Rico,  Guam,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands  are 
eligible  to  apply  for  State  grants.  Fifty- 
one  of  the  fifty-seven  eligible 
jurisdictions  meet  the  requirements  of 
the  Act  and  the  regulations  and 
currently  receive  State  grant  funds.  We 
will  refer  to  these  jurisdictions  as 
"States"  in  this  preamble  discussion. 

In  this  Notice  of  Proposed  Rulemaking 
(NPRM),  the  Department  is  proposing  to 
implement  a  major  new  requirement  of 
Pub,  L  98-457,  the  Child  Abuse 
Amendments  of  1984.  This  requirement 
fo\ind  in  a  new  clause  (k)  in  section 
4(b)(2),  mandates  that,  as  a  condition  of 
receiving  St^e  grant  funds  under  the 
Act  States  n^st  establish  programs 
and/or  procedures  within  the  State's 
child  protective  service  system  to 
prevent  instances  of  medical  neglect 
including  the  witholding  of  medically 
indicated  treatment  (including 
appropriate  nutrition,  hydration,  and 
mecfication)  from  disabled  infants  with 
life- threatening  conditions.  Other 
changes  required  in  regulations  as  a 
result  of  these  Amendments  will  be 
published  in  a  separate  f^RM. 

The  amendments  add  a  new  program 
of  grants  to  assist  States  to  meet  the 
requirements  of  clause  (k).  In  addition, 
they  authorize  the  Department  to  fund 
training,  technical  assistance,  and 
clearinghouse  activities  to  improve  the 
provisions  of  services  to  these  infants 
and  their  families. 

The  Child  Abuse  Amendments  of  1984 
represent  a  substantial  consensus 
among  many  medical,  professional,  and 


advocacy  organizations  that  action  was 
needed  to  adopt  protections  for  disabled 
infents  with  life-threatening  conditions. 
This  consensus  formed  the  basis  for  the 
extensive  and  cooperative  participation 
in  the  development  of  these  new 
statutory  requirements,  and  the 
development  of  the  "Joint  Explanatory 
Statement  By  Principal  Sponsors  Of 
Compromise  Amendment  Regarding 
Services  And  Treatment  For  Disabled 
Infants".  (See  H.R.  Conference  Report 
No.  98-1038,  98lh  Congress.  2nd  Session. 
19,  40-4  (1984);  Congressional  Record. 
H-9805,  September  19, 1984.)  (These 
groups  include:  American  Academy  of 
Pediatrics,  American  Association  of 
Mental  Deficiency,  American  Coalition 
of  Citizens  with  Disabilities,  American 
College  of  Obstetricians  and 
Gynecologists,  American  College  of 
Physicians,  American  Hospital 
Association,  American  Life  Lobby. 
American  Nurses  Association, 
Association  for  Persons  with  Severe 
Handicaps,  Association  for  Retarded 
Citizens,  California  Association  of 
Children's  Hospitals,  Catholic  Health 
Association.  Christian  Action  Council. 
Disability  Rights  Center,  Down's 
Syndrome  Conference,  National 
Association  of  Children's  Hospitals  and 
Related  Institutions,  National  Child 
Abuse  Coalition,  National  Right  to  Life 
Committee,  Nurses  Association  of  the 
American  College  of  Obstetricians  and 
Gynecologists,  Operation  Real  Rights. 
People  First  of  Nebraska,  and  Spina- 
Bifida  Association  of  America.) 

In  substantial  respect,  this  consensus 
is  an  outgrowth  of  prior  efforts  to 
articulate  fair  and  reasonable  guidelines 
to  deal  with  this  complex  issue, 
including  the  landmark  "Principles  of 
Treatment  of  Disabled  Infants",  issued 
in  1983  by  a  broad  coalition  of  leading 
medical  associations  and  advocacy 
organizations  for  the  disabled. 
[Pediatrics,  vol.  73,  no.  4,  April  1984,  p. 
559.).  This  document  stated: 

When  medical  care  is  clearly  benencial.  it 
should  always  be  provided.  When 
appropriate  medical  care  is  not  available, 
arrangements  should  be  made  to  transfer  the 
infant  to  an  appropriate  medical  facility. 
Considerations  such  as  anticipated  or  actual 
limited  potential  of  an  individual  and  present 
or  future  lack  of  available  community 
resources  are  irrelevant  and  must  not 
determine  the  decisions  concerning  medical 
care.  The  individual's  medical  condition 
should  be  the  sole  focus  of  the  decision. 
These  are  very  strict  standards. 

It  is  ethically  and  legally  justiHed  to 
withhold  medical  or  surgical  procedures 
which  ar«  clearly  futile  and  will  only  prolong 
th«  act  of  dying.  However,  supportive  care 
Bhottid  be  provided,  including  sustenance  as 
OMdlcally  Indicated  and  relief  of  pain  and 
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suffering.  The  needs  of  the  dying  person 
should  be  respatted.  The  family  also  should 
be  supported  in  its  grieving. 

In  cases  where  it  is  uncertain  whether 
medical  treatment  will  be  beneficial,  a 
person's  disabihty  must  not  l>e  the  basis  for  a 
decision  to  withhold  treatment.  At  all  times 
during  the  process  when  decigions  are  being 
made  about  the  benefit  or  futility  of  medical 
treatment,  the  person  should  l>e  cared  for  in 
the  medically  most  appropriate  ways.  When 
doubt  exists  at  any  time  about  whether  to 
treat  a  presumption  always  should  be  in 
favor  of  treatment 

The  Department  looks  forward  to 
comments  on  this  proposed  rule  and  on 
the  Interim  Model  Guidelines  for  Health 
Care  Providers  to  Establish  Infant  Care 
Review  Committees  being  published 
elsewhere  in  today's  Federal  Register. 

New  Statutory  Provisions  Pertaining  to 
Services  and  Treatment  for  Disabled 
Infants 

A  new  definition  of  "withholding  of 
medically  indicated  treatment"  is  added 
in  section  3  of  the  Act  to  mean  the 
failure  to  respond  to  an  infant's  life- 
threatening  conditions  by  providing 
treatment  (including  appropriate 
nutrition,  hydration,  and  medication) 
which,  in  the  treating  physician's 
reasonable  medical  judgment  will  be 
most  likely  to  be  effective  in 
ameliorating  or  correcting  all  such 
conditions.  Exceptions  to  the 
requirement  to  provide  treatment  (but 
not  the  requirement  to  provide 
appropriate  nutrition,  hydration,  and 
medication)  may  be  made  only  in  cases 
in  which: 

(1)  The  infant  is  irreversibly  comatose; 
or 

(2)  The  provision  of  such  treatment 
would  merely  prolong  dying  or  not  be 
effective  in  ameliorating  or  correcting  all 
of  the  infant's  life-threatening 
conditions,  or  otherwise  be  futile  in 
terms  of  the  siu^ival  of  the  infant  or 

(3)  The  provision  of  such  treatment 
would  be  virtually  futile  in  terms  of  the 
survival  of  the  infant  and  the  treatment 
itself  under  such  circumstances  would 
be  inhumane. 

The  new  State  grant  requirement  in 
section  4(b](2)(K)  mandates  that  in 
order  to  qualify  for  assistance  under  the 
Act,  States  must  by  October  9, 1985 
(within  one  year  of  enactment),  have 
programs  or  procedures  or  both,  in  place 
within  the  State's  child  protective 
service  system  for  the  purpose  of 
responding  to  the  reporting  of  medical 
neglect  including  instances  of  the 
withholding  of  medically  indicated 
treatment  (including  appropriate 
nutrition,  hydration  and  medication) 
from  disabled  infants  with  life- 
threatening  conditions.  These  programs 
and/or  procedures  must  provide  fon 


•  Coordination  and  consultation  with 
individuals  designated  by  and  within 
appropriate  health  care  facilities; 

•  Prompt  notification  by  individuals 
designated  by  and  within  appropriate 
health  care  facilities  of  cases  of 
suspected  medical  neglect  (including 
instances  of  the  withholding  of 
medically  indicated  treatment  from 
disabled  infants  with  life-threatening 
condition.s);  and 

•  The  authority,  under  State  law,  for 
the  State  child  protective  services 
system  to  pursue  any  legal  remedies, 
including  the  authority  to  initiate  legal 
proceedings  in  a  court  of  competent 
jurisdiction,  as  may  be  necessary  to 
prevent  the  withholding  of  medically 
indicated  treatment  from  disabled 
infants  with  life-threatening  conditions. 

The  "Joint  Explanatory  Statement  By 
Principal  Sponsors"  includes  language 
clarifying  the  terms  "infant", 
"reasonable  medical  judgment",  and 
other  aspects  of  the  definition  of 
"withholding  of  medically  indicated 
treatment".  It  also  makes  clear  that 
pertinent  existing  requirements  for  State 
child  protective  service  systems,  such  as 
reporting  mechanisms  and  provision  for 
the  appointment  of  a  guardian  ad  litem, 
are  applicable  to  the  State's  programs 
and/or  procedures  to  respond  to  reports 
of  medical  neglect  including  instances 
of  the  withholding  of  medically 
indicated  treatment  from  disabled 
infants  with  life-threatening  conditions. 
(See  45  CFR  1340.14.) 

Although  the  elective  date  of  section 
4(b)(2)(K)  is  October  9, 1985,  the  statiite 
further  provided  that,  in  the  event 
additional  funds  under  Section  4(c)(1) 
were  not  appropriated  to  help  States 
meet  these  requirements,  the  Secretary 
could  grant  a  waiver  of  not  more  than 
one  year  to  any  State  not  meeting  the 
requirements  of  Section  4(b)(2)(K)  if  he 
or  she  finds  the  State  is  making  a  good 
faith  effort  to  comply.  Funds  have  been 
appropriated  under  section  4(c); 
therefore,  the  waiver  provision  is  not  in 
effect. 

This  new  Section  4(c)  authorizes 
additional  grants  and  assistance  for 
training,  technical  assistance,  and 
clearinghouse  activities.  Grants  may  be 
made  to  States  for  the  purpose  of 
developing,  establishing,  operating  or 
implementing  the  programs  and/or 
procedures  required  under  Section 
4(b)(2](K];  information  and  education  or 
training  programs  for  professional  and 
paraprofessional  personnel  (including 
child  protective  services  and  health  care 
personnel)  and  parents  of  disabled 
infants  with  life-threatening  conditions 
to  improve  the  provision  of  services  to 
such  infants;  and  programs  to  help  in 
obtaining  or  coordinating  necessary 


services,  e.g.,  assisting  families  to  access 
existing  social  and  health  services, 
financial  assistance,  and  services  to 
facilitate  the  adoptive  placement  of  such 
infants  who  have  been  relinquished  for 
adoption. 

The  Department  may  also  provide 
(either  directly  or  through  grants  and 
contracts  with  public  or  private  non- 
profit organizations)  training  and 
technical  assistance  programs  to  assist 
States  in  meeting  the  requirements  of 
Section  4(b](2)(K)  and  to  establish  and 
operate  national  and  regional 
clearinghouses.  These  clearinghouses 
will  provide  the  most  current  and 
complete  information  regarding  medical 
treatment  procedures  and  resources  as 
well  as  complete  information  on 
community  resources  available  for  the 
provision  of  services  and  treatment  for 
disabled  infants  with  life-threatening 
conditions.  The  clearinghouses  will  be 
responsible  for  compiling,  maintaining, 
updating,  and  disseminating  regional 
directories  of  community  services  and 
resources  as  well  as  the  names  and 
phone  numbers  of  State  and  local 
medical  organizations.  They  will  also 
assist  in  coordinating  the  availability  of 
appropriate  regional  education 
resources  for  health-care  personnel.  The 
primary  purpose  of  these  clearinghouse 
efforts  is  to  assist  physicians,  other 
professionals,  and  parents  in  providing 
treatment  and  services  to  disabled 
infants. 

A  number  of  hot-lines  and 
clearinghouse  activities  are  currenUy  in 
operation,  e.g.,  the  National  Association 
of  Hearing  and  Speech  Action  operates 
a  HELP  line  to  provide  information  on 
disabilities  related  to  speech  and 
hearing;  the  John  F.  Kennedy  Institute  in 
Baltimore  has  developed  a  nationwide 
referral  network  for  information  about 
any  developmental  disability  and  where 
resources  for  services  and  treatment  are 
available  anywhere  in  the  country;  and 
CHAIN  (Computerized  Handicapped 
Assistance  Information  Network),  an 
information  retrieval  system  which  will 
provide  data  on  care  and  community 
services  nationwide  beginning  in  1^5. 

The  State  Child  Protective  Service 
System 

The  new  statutory  provisions  place 
responsibility  for  the  protection  of 
disabled  infants  in  existing  State  child 
protective  service  systems.  This  is  not  a 
new  responsibility;  The  protection  of 
children  from  abuse  and  neglect, 
including  medical  neglect  has  always 
been  a  State  and  local  responsibility. 
Protective  services  are  typically  the 
responsibility  of  the  State's  designated 
public  child  protective  service  agency 
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(CPS).  usually  located  in  the  State's 
child  welfare  services  agency. 
InvestigatioDS,  activities  and  services 
may  be  provided  by  CPS  agency  staff, 
law-enforcement  agencies,  multi- 
disciplinary  teams,  and  by  utilizing  the 
services  available  from  other  public  and 
voluntary  agencies  in  the  community. 

Although  only  fifty-one  of  the  fifty- 
seven  States  and  other  eligible 
jurisdictions  have  met  the  requirements 
of  the  Act  and  45  CFR  Part  1340.  all 
States  have  laws  pertaining  to  child 
abuse  and  neglect  In  general,  these 
laws  define  the  conditions  of  abuse  or 
neglect  that  must  be  reported,  mandate 
the  reporting  of  both  known  or 
suspected  abuse  and  neglect  provide 
penalties  for  failure  to  report  and 
provide  immunity  to  reporters  from  legal 
actions  associated  with  the  report. 

Over  the  years,  the  range  of 
reportable  conditions  has  broadened. 
Today,  most  State  laws  specifically 
include  sexual  abuse  and  emotional  or 
mental  injury  as  well  as  the  traditional 
deBnition  of  child  abuse  which  includes 
physical  abuse  and  neglect.  For  specific 
eligibility  requirements  under  the  Act 
and  the  regulations,  see  sections  3  and 
4(b)(2)  of  the  Act  and  45  CFR  1340.2td) 
and  1340.14(b). 

All  States  mandate  that  physicians 
must  report  known  or  suspected  child 
abuse  or  neglect.  In  addition,  some 
States  require  reporting  by  other  groups, 
e.g.,  "associated  medical  personnel", 
"any  health  professional",  nurses. 
dentists,  osteopaths.  Interns  are  al.so 
required  to  report  in  most  States,  as  are 
those  in  frequent  contact  with  children 
such  as  teachers  and  other  school 
officials,  child  care  profpssionals,  and 
social  workers. 

In  addition  to  mandated  reportere. 
generally,  anyone  who  knows  or 
suspects  that  a  child  is  being  maltreated 
may  report.  Some  States  have  statutory 
anthority  for  permissive  as  well  as 
mandatory  reporting,  while  other  States 
have  no  permissive  reporting  because 
they  mandate  reporting  by  everyone. 
States  use  either  a  24  hour  a  day,  7  days 
a  week,  toll-free.  State-wide  telephone 
number  or  a  local  number  to  receive 
such  reports.  See  section  4(b)(2)(B)  and 
45  CFR  1340.14(c). 

While  the  identification  of  maltreated 
children  ultimately  depends  on  the 
responsivenes  of  a  concerned 
community.  States  impose  a  penalty  for 
failure  to  report  when  mandated  by  law 
to  do  so.  This  may  include  denial, 
suspension  or  revocation  of  professioaal 
licenses  or  certificates. 

All  States  provide  immunity  from  civil 
or  criminal  liability  for  reporters  acting 
in  good  faith.  This  means  that  an 
individual  caoaot  be  sued  for  a 


mistaken  or  a  later  unsubstantiated 
report  if  such  report  was  made  in  good 
faith.  See  section  4(b)(2)(A). 

Procedures  for  investigation  (fact- 
finding) in  response  to  a  report,  and 
service  provisioa  also  vary  from  State 
to  State.  Most  CPS  workers  have 
specialized  training,  and 
multidsciplinary  fact-finding  teams 
typically  have  some  expertise  in  social 
work,  medicine,  law  and  law 
enfcn-cement.  Staff  are  usually  available 
to  respond  on  a  24  hour  basis  as  many 
State  laws  require  that  the  CPS  agency 
respond  to  reports  at  least  within  24 
hours.  Emergency  services  (e.g., 
emergency  shelter  or  foster  care, 
emergency  homemakers)  are  also 
frequently  available.  After  any  critical 
situation  has  been  resolved,  appropriate 
community  services  and  support  for  the 
child  and  family  may  be  utilized  as 
needed.  See  sections  4(b)(2)  (C),  (O).  (F) 
and  0)  and  45  CFR  1340.14  (d),  (e).  (f) 
and  (h). 

The  CPS  agency  generally  regar'?s  its 
contact  with  the  family  as  a 
demonstration  of  community  concern 
and  evidence  of  its  desire  to  be  of  help 
to  both  parents  and  the  child.  The 
ultimate  aim  of  the  agency  is  to  protect 
the  child,  preserve  the  home,  prevent 
separation  of  the  child  from  the  family  if 
at  all  possible,  prevent  further  abuse  or 
neglect  and  alleviate  or  correct  the 
factors  leading  to  the  report 

For  further  information  about  State 
child  abuse  and  neglect  laws,  reporting 
requirements,  or  other  information,  we 
have  listed  the  name  and  address  of  the 
CPS  agency  in  each  State  at  the  end  of 
the  regulation. 

The  Department  beheves  that  the  new 
requirements  expand  existing  CPS 
agency  responsibilities  and  can  be 
incorporated  into  existing  agency 
procedures  with  appropriate  additions 
and  modifications,  e.g..  the  State  may 
need  to  modify  specific  procedures  as  it 
investigates  a  report  of  medical  neglect 
of  disabled  infants,  contacts  the  hospital 
or  health  care  facility,  the  family,  the 
facility's  Infant  Care  Review  Committee 
(if  established),  and  intervenes  on 
behalf  of  the  infant  if  that  action  is 
needed.  The  CPS  agency  clearly  will 
need  to  draw  on  new  resources, 
including  medical  consultant(s) 
appropriate  to  the  diagnosis  in  question. 
We  believe  that  the  primary  focus  of 
concern  will  be  to  assist  parents  during 
this  crucial  and  emotionally  difficult 
time  to  consider  the  reasonable  medical 
judgments  of  their  physicians  to  ensure 
that  proper  decisions  are  made 
concerning  the  treatment  for  diese 
infants.  The  CPS  agency  will  be  able  to 
draw  upon  the  new  reeources  developed 
to  assist  the  family  and  physicians 


regarding  available  professional 
consultation  and  rehabllitaMve  and 
supportive  services  in  the  community, 
e.g.,  individuals  and  community  groups 
knowledgeable  about  or  experienced  in 
working  with  specific  disabilities  or 
conditions. 

The  Department  also  recognizes  the 
seriousness  of  and.  at  times,  the 
enormous  difficulties  in  making 
decisions  about  freatment  for  disabled 
infants.  Not  only  are  such  circumstances 
traumatic  for  parents,  but  physicians 
frequently  must  arrive  at  a  reasonable 
medical  judgment  only  after  the 
evaluation  of  multiple  factors  and 
conditions  and  a  review  of  the  complex 
interaction  of  such  factors  and 
conditions.  The  importance  of  the 
physician's  exercise  of  reasonable 
medical  judgment  is  clearly  recognized 
in  the  legislative  history  of  the  Act  and 
in  these  regulations. 

The  amendment  also  recognize  the 
vital  importance  of  hospital-based 
activities  in  behalf  of  disabled  infants 
and  their  families.  For  example,  the 
required  State  programs  and/or 
procedures  must  provide  for 
"coordination  and  consultation  with 
individuals  designated  by  and  within 
appropriate  health  care  facilities."  In 
addition,  the  amendments  require  HHS 
to  issue  model  guidelines  to  encourage 
hospitals  to  establish  hospital-based 
committees  to  be  a  forum  and  focal 
point  for  the  hospital's  activities. 

As  proposed  in  the  interim  model 
guidelines  for  Infant  Care  Review 
Committees  (ICRCs)  published  today, 
the  ICRCs  will  develop  policies  and 
guidelines  for  the  treatment  of  such 
infants:  act  as  a  resource  to  hospital 
personnel  and  families  of  disabled 
infants  to  provide  current  and  complete 
information  concerning  medical 
treatment  procedures  and  resources  as 
well  as  community  resources;  and 
review  decisions  made  in  individual 
cases  to  assure  that  appropriate 
treatment  is  provided.  Where  medically 
indicated  treatment  is  not  being 
provided,  the  ICRC  will  report  such  a 
case  to  the  CPS  agency  for  immediate 
legal  intervention. 

The  CPS  agency,  however,  must 
respond  to  all  reports  that  allege  that 
medically  indicated  treatment  is  not 
being  provided.  If  the  report  concerns  a 
child  at  a  hospital  with  an  ICRC  the 
CPS  agency  (staff  person(8)  and/or 
medical  consultant(s))  will  coordinate 
immediately  with  the  ICRC  (assuming 
the  ICRC  is  the  hospital's  designated 
contact  point)  and  with  the  family,  as 
indicated.  The  agency's  first 
responsibility  is  to  verify,  in 
consultation  with  designated  hospital 
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staff  and  the  parents,  that  adequate 
nutrition,  hydration,  and  medication  is 
being  provided:  whether  the  infant  is  in 
need  of  an  immediate  medical  and/or 
surgical  procedure(s)  for  a  life- 
threatening  condition;  and  whether 
immedate  legal  intervention  is  required. 

In  cases  wnere  reports  are  made 
concerning  infants  in  hospitals  that  do 
not  have  ICRCs,  the  CPS  agency  must 
consult  with  designated  hospital  contact 
person(s)  and  with  the  parents  of  such 
infants  and  take  appropriate  action  to 
determine  whether  legal  intervention  is 
needed.  In  all  cases,  the  CPS  agency 
staff  will  be  able  to  draw  upon  the 
multi-disciplinary  resources  of  the 
agency,  the  informational 
clearinghouses,  and  other  appropriate 
resources  to  assure  that  proper  action  is 
taken. 

The  State  agency  remains  ultimately 
responsible  for  the  protection  of  the 
infant  but  the  knowledge,  expertise  and 
assistance  of  the  ICRC  in  educating 
staff,  establishing  policies  and 
guidelines,  and  serving  as  an  expert 
review  and  consultative  body  is 
invaluable.  The  Department's 
expectation  is  that  the  cooperative  spirit 
evidenced  in  the  development  of  these 
new  amendments  will  continue  and  that 
with  the  assistance  of  health  care 
facilities,  knowledgeable  individuals, 
professional,  medical,  and  advocacy 
organizations,  and  the  Department 
States  will  develop  creative  and 
coordinated  approaches  to  implement 
this  specific  new  requirement  for  the 
protection  of  infants. 

Section  by  Section  Discussion  of  the 
Proposed  Regulations 

We  are  proposing  a  new  {  1340.15  that 
contains  all  requirements  pertaining  to 
services  and  treatment  for  disabled 
infants.  This  section  includes  a  purpose 
statement  in  paragraph  (a),  definitions 
in  paragraph  (b).  State  eligibility 
requirements  in  paragraph  (c), 
requirements  for  documenting  eligibility 
in  paragraph  (d),  and  a  statement 
regarding  the  relationship  to  other  rules 
in  paragraph  (e).  Many  of  these 
proposals  use  the  language  of  the  Act 
and  the  joint  Explanatory  Statement 

In  paragraph  (b)(1)  we  have  defined 
"medical  neglect"  to  clarify  how  medical 
neglect  is  related  to  the  definition  of 
child  abuse  and  neglect  in  {  1340.2  and 
that  withholding  of  medically  indicated 
treatment  from  disabled  infants  with 
life-threatening  conditions  is  one 
instance  of  medical  neglect 

In  proposed  paragraph  (b)(2),  the 
definition  of  "withholding  of  medically 
indicated  treatment"  is  re-stated  from 
section  3(3)  of  the  Act  Paragraph  (bK3) 
adds  definitions  or  clarifications  of  mk 


terms  or  phrases  used  in  the  definition 
of  "withholding  of  medically  indicated 
treatment".  The  definitions  of  "infant" 
and  "reasonable  medical  judgment"  are 
taken  from  the  joint  Statement 

Taken  together,  the  definitions  in 
paragraph  (b)(2)  and  (bK3)  make  clear 
that  first  all  such  disabled  infants  must 
under  all  circumstances  receive 
appropriate  nutrition,  hydration  and 
medication.  Second,  all  such  disabled 
infants  must  be  given  medically 
indicated  treatment  Third,  there  are 
three  exceptions  to  the  requirement  that 
all  disabled  infants  must  receive 
treatment  or.  stated  in  other  terms, 
three  circumstances  in  whidi  treatment 
is  not  considered  "medically  indicated". 
These  circumstances  are: 
— If  the  infant  is  chronically  and 

irreversibly  comatose. 
— If  the  provisions  of  such  treatment 
would  merely  prolong  dying,  not  be 
effective  in  ameliorabng  or  correcting 
all  of  the  infant's  life-threatening 
conditions,  or  otherwise  be  futile  in 
terms  of  the  survival  of  the  infant 
— If  the  provision  of  such  treatment 
would  be  virtually  futile  in  terms  of 
the  survival  of  the  infant  and  Jhe 
treatment  itself  under  such 
circumstances  would  be  inhumane. 
Fourth,  the  physician's  "reasonable 
medical  judgment"  concerning  the 
medically  indicated  treatment  must  be 
one  that  would  be  made  by  a  reasonably 
prudent  physician,  knowledgeable  about 
the  case  and  the  treatment  possibilides 
with  respect  to  the  medical  conditions 
involved.  It  is  not  to  be  based  on 
subjective  "quality  of  life"  or  other 
abstract  concepts.  The  Department 
assumes  that  physicians  and  ICR's  will 
consult  with  and  utilize  the  specialists. 
expertise,  and  resources  available 
through  the  regional  and  national 
clearinghouses.  This  can  include,  where 
appropriate,  transfer  to  faciUties 
specializing  in  the  care  of  such  infants. 

Given  these  requirements  and  the 
crucial  role  of  the  physician  in  carrj'ing 
out  these  requirements,  it  must  be 
emphasized  that  the  parents  of  the 
disabled  infant  also  play  a  crucial  role 
in  this  process,  particularly  with  regard 
to  choices  among  alternative  medical 
treatments.  They,  too.  must  have 
assistance  and  supportive  services 
available  during  this  difficult  time  and 
access  to  current  and  comprehensive 
information  on  the  treatment 
rehabilitation,  aud  supportive  services 
available  for  the  infant. 

Although  these  basic  points  are  quite 
clear  from  the  terms  of  the  statute,  there 
are  several  other  important  matters 
concerning  which  there  may  be 
ambiguities.  Several  of  the  definitiooB  in 


paragraph  (b)(3)  are  designed  to  address 
these  possible  ambiguities.  We  invite 
careful  consideration  of,  and  comments 
on,  these  clarifications. 

First,  the  term  "infant"  is  defii>ed  in 
paragraph  (b)(3)(i)  as  it  is  defined  in  the 
Joint  Statement.  Under  this  definition, 
the  term  "infant"  does  not  include 
children  over  the  age  of  one  year  who 
may  acquire  disabilities  and  life- 
threatening  conditions  after  birth  as  a 
result  of  falls,  car  accidents,  etc.  If 
medically  indicated  treatment  was  being 
improperly  withheld  in  such  a  case,  this 
would  constitute  an  instance  of  medical 
neglect  that  should  be  reported  to  the 
CPS  agency. 

Second,  paragraph  (b)(3)(ii)  clarifies 
the  term  "life-threatening  condition"  to 
include  not  only  a  condition  that  directly 
threatens  the  life  of  an  infant,  but  also  a 
condition  that  "significantly  increases 
the  risk  of  the  onset  of  complications 
that  may  threaten  the  life  of  the  infant" 
This  clarification  is  designed  to  deal 
with  circumstances  such  as  an  infant 
bom  with  an  open  myelomeningocele  (a 
protrusion  of  a  portion  of  the  spinal  cord 
and  its  enclosing  membranes  through  a 
bony  defect  in  the  vertebral  column). 
Such  a  condition  may  not  strictly 
speaking,  by  itself  be  life-threatening. 
However,  the  grave  risk  associated  with 
an  open  myelomeningocele  is  the  onset 
of  an  infection  that  may  be  life- 
threatening  or  might  increase  or  add  to 
the  disability.  Because  such  cases  are 
clearly  within  the  scope  of  the 
circumstances  to  which  Congress 
intended  the  analysis  embodied  in  the 
definition  of  "withholding  of  medically 
indicated  treatment"  to  apply,  this 
clarifying  definition  is  included  to 
eliminate  any  possible  ambiguity  on  this 
point 

Tliird.  paragraph  (b)(3)(iii)  clarifies  the 
term  "treatment"  in  two  respects.  First 
it  states  that  "treatment"  includes 
"further  evaluation  by  a  physician 
whose  expertise  is  appropriate  to  the 
condition(s)  involved  or  further 
evaluation  at  a  facility  with  specialized 
capabilities  regarding  the  condition(s) 
involved."  In  the  context  of  determining 
the  medically  indicated  course  of  action 
in  response  to  many  congenital 
anomalies,  the  initial  steps  often  require 
specialized  evaluation.  In  this  regard  it 
is  noteworthy  that  Congress,  in  the 
definition  of  "reasonable  medical 
judgment"  in  the  Joint  Statement 
underscored  the  importance  of  having 
decisions  based  on  knowledge  of  the 
treatment  possibilities  with  respect  to 
the  medical  conditions  involved.  To 
incorporate  this  clear  expression  of 
Congressional  intent  paragraph 
(b)(3)(iii)  states  that  decisions  legerding 
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the  potential  need  for  further  specialized 
evaluation,  like  decisions  regarding 
specific  potential  treatments,  are  subject 
to  the  analysis  set  forth  for  deciding 
upon  the  medically  indicated  course  of 
action. 

Another  clarifying  definition  of 
"treatment"  is  also  included  in 
paragraph  (b)(3}(iii).  It  makes  clear  that 
"treatment"  includes  "multiple  medical 
treatments  and/or  surgical  procedures 
over  a  period  of  time  that  are  designed 
to  ameliorate  or  correct  a  life- 
threatening  condition  or  conditions." 
The  purpose  of  this  clarification  is  to 
resolve  a  possible  ambiguity  relating  to 
cases  where  the  potential  effectiveness 
of  a  particular  medical  treatment  or 
surgical  procedure  can  only  be 
adequately  evaluated  in  the  context  of 
an  extended  series  of  treatments  or 
surgical  procedures.  In  such  contexts,  to 
be  consistent  with  the  clear 
Congressional  policy  framework,  the 
analysis  of  whether  the  "treatment"  is 
"most  likely  to  be  eff^ective  in 
ameliorating  or  correcting"  life- 
threatening  conditions  or  whether  it  will 
"not  be  effective"  (or  "otherwise  be 
futile"  or  the  like)  must  evaluate  the 
effectiveness  of  the  entire  potential 
treatment  plaiL  In  such  circiunstances, 
attempting  to  evaluate  the  effectiveness, 
futility,  or  other  prognosis  of  a  single 
procedure,  considered  out  of  context  of 
a  complete  potential  treatment  plan, 
would  not  be  consistent  with  the 
carefully  structured  analytical 
framework  in  the  statutory  definition. 
Therefore,  paragraph  (b)(3){iii)  seeks  to 
eliminate  this  possible  ambiguity. 
The  fourth  clarifying  definition 
contained  in  paragraph  (b)(3)  is  of  the 
term  "reasonable  medical  judgment."  It 
is  defined  in  paragraph  (b)(3){iv)  as  it  is 
in  the  Joint  Statement. 
'Fifth,  paragraph  (b)(3)(v)  clarifies  the 
term  "merely  prolong  dying"  in  order  to 
eliminate  a  possible  ambiguity 
concerning  the  meaning  of  that  term. 
Strictly  speaking,  it  might  be  said  that  a 
treatment  that  will  not  totally  eliminate 
a  medical  condition  but  will  give  a 
patient  many  years  of  life  "merely 
prolongs  dying".  Because  Congress 
included  "ameliorating"  conditions  in  its 
test  for  analyzing  medical  effectiveness 
and  because  the  term  "merely  prolong 
dying"  is  used  in  conjunction  with 
"otherwise  be  futile  in  terms  of  the 
survival  of  the  infant,"  it  appears  clear 
that  Congress  intended  the  term  "merely 
prolong  dying"  to  apply  only  where 
death  is  imminent  and  treatment  will  do 
no  more  than  postpone  the  act  of  dying. 

A  sixth  clarifying  definition  is  in 
paragraph  (b)(3)(vi).  It  seeks  to  eliminate 
potential  ambiguities  relating  to  the  use 
of  the  term  "not  be  effective  in 


ameliorating  or  correcting  all  of  the 
infant's  life- threatening  conditions"  in 
two  contexts.  The  use  of  this  term  in  the 
statutory  definition  makes  clear  that  if 
an  infant  suffers  from  two  conditions, 
each  of  which  is  imminently  life- 
threatening,  but  only  one  of  which  is 
correctable,  and  no  treatment  is 
available  to  prevent  imminent  death  or 
otherwise  ameliorate  the  infant's  overall 
condition,  then  treatment  for  the 
correctable  condition  need  not  be 
provided.  An  example  of  this  would  be 
an  infant  bom  with  anencephaly 
(congential  absence  of  the  brain)  and 
omphalocele  (congential  profusion  of 
abodominal  organs  into  the  umbilical 
cord). 

However,  a  different  case  is  presented 
where  the  noncorrectable  condition, 
although  not  imminently  life-threatening, 
will  become  life-threatening  in  the 
future.  An  example  would  be  an  infant 
with  duodenal  atresia  (  a  closure  or  lack 
of  a  normal  opening  in  the  duodenum), 
an  imminently  hfe-threatening  condition 
that  is  surgically  correctable,  and  a 
second  condition,  such  as  Down's 
syndrome  (which  is  associated  with  a 
shortened  life  expectancy]  or  Tay-Sachs 
disease  (which  is  generally  fatal  by  age 
5).  Congress  adopted  the  standard  "not 
be  effective  in  ameliorating  or  correcting 
all  such  conditions"  in  conjunction  with 
"merely  prolong  dying"  and  "otherwise 
futile  in  terms  of  the  survival  of  the 
infant".  Therefore,  it  appears  clear  that 
Congress  did  not  intend  that  the 
presence  of  a  noncorrectable  condition, 
which  although  not  imminently  hfe- 
threatening  would  become  Ufe- 
threatening  in  the  future,  would  be  the 
basis  for  a  decision  to  withhold 
treatment  for  the  correctable  condition. 
Another  different  case  is  presented  in 
the  context  of  potential  treatment  that 
would  not  be  designed  to  correct  a 
condition  or  provide  long-term  survival 
of  an  infant  because  no  such  treatment 
is  possible,  but  rather  would  be 
designed  to  make  a  condition  more 
tolerable,  such  as  to  relieve  severe  pain. 
An  example  would  be  an  infant  with  an 
noncorrectable,  hfe-threatening 
congenital  heart  defect  and  an 
imperforate  anus.  Although  no  treatment 
is  available  to  correct  the  heart  defect  or 
prevent  death  of  the  infant  treatment  is 
available,  in  this  example  a  colostomy, 
to  ameliorate  the  infant's  overall 
condition  by  relieving  the  severe  pain 
associated  with  the  intestinal 
obstruction  caused  by  the  imperforate 
anus.  By  framing  the  exception  in  terms 
of  "ameliorating  *  •  *  all  *  '  *  life- 
threatening  conditions,"  it  appears  clear 
that  Congress  did  not  intend  to  exclude 
humane  treatment  that  will  ameliorate 
the  infant's  overall  condition,  taking  a/I 


conditions  into  account,  even  if  the 
treatment  would  not  correct  or 
ameliorate  each  condition.  Consistent 
with  this  intent,  paragraph  (b)(3)(vi)(B) 
states  that  such  treatment  is  not 
excluded  from  the  statutory  definition. 

A  seventh  clarifying  definition  is  in 
paragraph  (b)(3)(vii).  It  makes  clear  that 
"virtually  futile"  in  the  context  of  the 
definition  means  that  the  treatment  is 
highly  unlikely  to  prevent  imminent 
death. 

FinalJy,  the  eighth  clarifying 
definition,  paragraph  (b)(3)(viii),  relates 
to  the  statutory  term,  "the  treatment 
itself  under  such  circumstances  would 
be  inhumane."  It  is  apparent  that 
Congress  formulated  this  category  of 
instances  where  treatment  would  not  be 
"medically  indicated"  to  recognize  that, 
in  some  cases,  the  pain  and  suffering  to 
the  infant  or  other  medical 
contraindications  related  to  "the 
treatment  itself'  clearly  outweigh  the 
very  slight  potential  benefit  of  the 
treatment  for  an  infant  highly  unlikely  to 
survive.  By  relating  the  concept  of 
"inhumane"  to  "the  treatment  itself," 
and  by  limiting  it  to  situations  where  the 
treatment  "would  be  virtually  futile  in 
terms  of  survival  of  the  infant,"  it  is 
clear  that  Congress  did  not  intend  this 
provision  to  sanction  consideration  of 
the  future  "quality  of  life"  of  an  infant 
likely  to  survive  if  the  treatment  is 
provided  or  consideration  of  the  anxiety 
of  parents  in  connection  with  such  an 
infant.  Thus,  paragraph  (b)(3)(viii) 
clarifies  this  term  consistent  with  the 
clear  Congressional  intent. 

In  addition,  as  stated  in  the  Joint 
Statement,  the  use  of  the  term 
"inhumane"  is  not  intended  to  suggest 
that  consideration  of  the  humaneness  of 
a  particular  treatment  is  not  legitimate 
in  any  other  context;  rather,  it  is 
recognized  that  it  is  appropriate  for  a 
physician,  in  the  exercise  of  reasonable 
medical  judgment,  to  consider  that 
factor  in  selecting  among  effective 
treatments. 

45  CFR  1340.15(c)  proposes  the  new 
basic  State  grant  eligibility  requirements 
from  Section  4(b)(2)(K)  of  the  Act  and 
how  a  State  can  document  that  it  meets 
these  requirements.  The  Department 
believes  that  all  or  virtually  all  States 
now  have  the  authority  and  capability  to 
respond  to  reports  of  medical  neglect.  It 
is  not  uncommon  for  a  State  CPS  agency 
to  intervene  on  behalf  of,  and,  through 
judicial  action,  provide  necessary 
medical  care  to  a  child.  Section 
4(b)(2)(K),  therefore,  makes  explicit  that 
withholding  of  medically  indicated 
treatment  from  disabled  infants  with 
life-threatening  conditions  is  an  instance 
of  fhedical  neglect,  and  thus  part  of  a 
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State's  current  responsibility  for  the 
protection  of  children. 

Paragraph  (c)(1)  requires  a  State  to 
have  in  place  within  ^e  State's  child 
protective  service  system  programs  and/ 
or  procedures  needed  to  respond  to 
reports  of  medical  neglect  including 
instances  of  withholding  of  medically 
indicated  treatment  from  disabled 
infants  with  life-threatening  conditions. 

Paragraph  tc)(2)  states  that  these 
programs  and  procedures  must  provide 
for:  coordination  and  consultation  with 
individuals  designated  by  and  within 
appropriate  health  care  facilities: 
prompt  notification  (reporting),  by 
individuals  designated  by  and  within 
appropriate  health  care  facihties.  to  the 
State  or  local  CPS  agency,  of  cases  of 
medical  neglect  (including  instances  of 
the  withholding  of  medically  indicated 
treatment  from  disabled  infants  with 
life-threatening  conditions);  and  the 
authority  under  State  law  for  the  State 
child  protective  service  system  to  pursue 
any  legal  remedies,  including  the 
authority  to  initiate  legal  proceedings  in 
a  court  of  competent  jurisdiction,  as  may 
be  necessary  to  prevent  the  withholding 
of  medically  indicated  treatment  from 
disabled  infants  with  life-threatening 
conditions. 

Appropriate  health  care  facilities  may 
include,  for  example,  local  general 
hospitals,  children's  hospitals  and  other 
specialized  hospitals,  including  regional 
or  national  hospitals  and  research 
centers.  Persons  designated  by  such 
facilities  may  include  physicians, 
nurses,  social  workers,  persons  with 
expertise  in  specialized  areas  of  medical 
care  and  treatment  persons  with 
experience  in  working  with  families 
with  disabled  infants  with  life- 
threatening  conditions,  and  infant  care 
review  committees  established  writhin 
the  health  care  facility. 

These  requirements  emphasize  the 
need  for  coordination  between  the  CPS 
agency  and  individuals  in  health  care 
facilities,  including  designated 
individuals  and  ICRCs.  Such 
coordination  and  consultation  will  assist 
the  CPS  agency  to  obtain  first  hand 
information  regarding  the  circumstances 
of  any  reported  instance  of  suspected 
medical  neglect,  including  the  findings 
or  results  of  the  ICRCs  review  of  the 
case.  In  addition,  such  coordination  and 
consultation  will  assist  the  State  CPS 
agency  to  develop  procedures  for 
prompt  notification  (reporting)  of 
medical  neglect  by  designated 
individuals  (e.g.,  physicians,  nurses, 
social  workers,  "all  health 
professionals"). 

With  respect  to  the  requirement  that 
the  agency  moat  hava  authority  to 


pursae  legal  remedies,  the  Joint 
Statement  explains: 

The  new  clause  [K]  Includes  specific 
statutory  reference  to  the  authority  to 
institute  legal  proceedings  only  becaaa 
questions  have  occasionally  twen  rai 
about  the  authority  of  particvlar  child 
protective  service  agencies  to  take  such 
actions  in  cases  involving  withholding  of 
medically  indicated  treatment  from  disabled 
infants  with  life-threatening  conditions. 

Paragraph  (cK3)  specifies  that  the 
State's  programs  and/ or  procedures 
must  be  in  writing  and  must  conform 
with  the  requirements  of  section  4(b)(2) 
of  the  Act  and  i  134ai4  of  this  Part 
This  requirement  is  based  on  the  clear 
legislative  history  indicating  that 
existing  standards  appUcable  to  State 
child  abuse  and  neglect  programs  are 
applicable  to  programs  and/or 
procedures  under  the  new  clause  (K).  As 
explained  in  the  Joint  Statement 

With  respect  to  the  procedures  and/or 
programs  to  l>e  utilized  to  comply  with  the 
requirements  in  new  clause  (K).  the  Act  now 
requires  States  which  receive  funds  under 
section  4(b)(2)  to  provide  certain  mechanisms 
for  the  reporting  of  abuse  or  neglect  cases. 
The  same  reporting  mechanisms  and 
standards  set  forth  in  the  Act  and  existing 
regulations  would  be  applicable  to  the 
reporting  of  cases  of  medical  neglect  coYered 
under  new  clause  (K). 

Similarly,  the  Act  now  requires  the 
appointment  of  a  guardian  ad  litem  for 
children  involved  in  judicial  proceedings 
relating  to  abuse  or  neglect,  "niis  provision 
would  be  applicable  in  judicial  proceedings 
with  respect  to  cases  under  new  clause  (K). 

Paragraph  (c)(4)  states,  consistent 
with  the  statute,  that  the  program  and/ 
or  procedures  required  by  the  new 
clause  (K)  must  be  in  effect  by  October 
9. 1985. 

In  paragraph  (d)  we  have  proposed 
the  specific  documentation  States  nmst 
submit  in  order  to  permit  the 
Commissioner.  Administration  for 
Children.  Youth  and  Families,  to  verify 
compliance  with  the  new  requirements. 
In  addition  to  a  copy  of  the  programs 
and/or  procedures  developed  to 
implement  paragraph  (c),  we  have 
proposed  three  alternative  ways  a  State 
may  document  that  it  has  legal  authority 
to  act  on  behalf  of  such  disabled  infants. 

States  vrill  vary  with  respect  to  how 
they  approach  these  new  requirements, 
the  extent  to  which  they  will  need  to 
modify  State  statutes  and/or 
administrative  procedures,  and  the 
kinds  of  programmatic  changes  needed. 
States  will  need  to  examine  any 
contemplated  changes  in  the  context  of 
other  applicable  requirements  in  Section 
(4MbK2)  and  the  regulations  at  Part  134a 
e.gM  Immunity  for  persons  reporting, 
prompt  investigation,  availability  of 
emergency  servicet.  confidentiality. 


Although  the  Act  and  the  legislative 
history  do  not  provide  the  specific 
operational  steps  a  State  must  take  to 
implement  these  requirements,  the 
Department's  technical  assistance  and 
training  e^rts.  the  development  and 
operation  of  the  clearinghonses,  and  the 
additional  SUte  grant  funds  hi  FY  1985 
will  provide  supplemental  resources  to 
States  in  their  implementation  efforts.  In 
addition,  the  interim  model  guidelines 
on  the  development  of  hospital  based 
infant  care  review  committees  published 
today  strengthen  the  coordinated 
tipproach  to  this  task. 

Paragraph  (e)  adopts  the  rule  of 
statutory  construction  set  forth  In 
section  127(a)  of  the  Amendments.  That 
provision  states: 

No  provision  of  this  Act  or  any  amendment 
made  by  this  Act  is  intended  to  affect  any 
right  or  protection  under  section  504  of  the 
Rehabilitation  Act  of  1973. 

Paragraph  (e)  states  that  no  provistoos 
of  this  regulation  will  affect  any  ri^t 
protection,  procedure  or  requirement  of 
the  HHS  regulations  implementing 
section  504. 45  CFR  Part  84. 

This  reference  to  Part  84  indudes  45 
CFR  84.55  (48  FR  1622,  January  12, 1984). 
which  establishes  certain  procedures 
relating  to  healdi  care  for  handicapped 
infants.  This  regtdation  is  based  on  the 
Department's  intwpcetation  that  tmder 
section  504  of  the  Rehabilitation  Ad  of 
197a.  health  care  providers  may  not 
solely  on  the  basis  of  present  or 
anticipated  physical  or  mental 
impairments  of  an  infant  withhold 
treatment  or  nourishment  from  the 
infant  who,  in  spite  of  such  impairments, 
will  medically  benefit  from  the 
treatment  or  nourishment 

This  regulation  establishes  certain 
procedural  requirements  and  quidelines. 
First  it  encourages  hospitals  to  establish 
Infant  Care  Review  Conunittees  and 
provides  a  model  committee.  Second,  it 
requires  each  State  child  protective 
services  agency  that  receives  Federal 
financial  assistance  to  establish  and 
maintain  procedures  to  assure  that  the 
agency  utilizes  its  full  authority 
pursuant  to  SUte  law  to  prevent 
instances  of  unlawful  medical  neglect  of 
handicapped  infants.  Third,  it 
establishes  certain  procedures  relating 
to  the  Department's  interpretation  of  its 
authority  to  conduct  investigations  of 
complaints  of  alleged  discriminatory 
withholding  of  treatment  from 
handicapped  infants. 

In  June  of  1984.  a  Federal  court 
invalidated  this  regulation  and  enjoined 
further  investigations  of  alleged 
discriminatory  withholding  of  medical 
treatment  from  handicapped  infants 
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under  section  504.  American  Hospital 
Association  v.  Heckler,  No.  83-2638,  and 
American  Medical  Association  v. 
Heckler.  No.  84-1724  (S.D.N. Y.  June  11. 
1984),  appeal  pending.  Nos.  84-«211.  84- 
6213  (2d.  Cir.).  The  Department  has 
appealed  this  decision. 

Consistent  with  section  127(a)  of  the 
Child  Abuse  Amendments  of  1984  and 
the  clear  legislative  history  establishing 
a  Congressional  "policy  of  neutrality" 
on  this  legal  controversy  concerning  the 
applicability  of  section  504  to  health 
care  for  handicapped  infants,  [see 
Congressional  Record.  Vol.  130,  S-12392, 
daily  edition  September  28. 1984  (letter 
from  Senators  Hatch,  Denton,  Nickles, 
Kassebaum.  Dodd,  and  Cranston)}, 
paragraph  (e)  of  this  regulation  makes 
clear  that  this  regulation  in  no  way 
affects  the  prior  regulation  under  section 
504. 

The  Department  is  aware  that  there  is 
some  overlap  between  the  prior  section 
504  regulation  and  the  new  activities 
pursuant  to  the  Child  Abuse 
Amendments  of  1984,  particularly  with 
respect  to  responsibilities  of  State  child 
protective  services  agencies  and  the 
model  for  Infant  Care  Review 
Committees.  It  is  the  Department's 
intention  that  if  the  prior  regulation  and 
related  Departmental  authorities  are 
reinstated  in  subsequent  stages  of  the 
ongoing  Utigation,  the  Department  will 
then  consider  whether  any  revisions  are 
needed  in  the  section  504  regulation  to 
faciUtate  coordinated  and  effective 
action  under  the  two  statutory 
authorities. 

Impact  Analysis 

Executive  Order  12291 

E.0. 12291  requires  that  a  regulatory 
impact  analysis  be  prepared  for  major 
rules — defined  in  the  Order  as  any  rule 
that  has  an  annual  effect  on  the  national 
economy  of  $100  million  or  more,  or 
certain  other  specified  effects.  For  the 
most  part,  these  regulations  merely 
require  good  medical  practice.  It  is  the 
statute  and  not  these  regulations  which 
sets  the  basic  requirements.  Therefore, 
the  Department  concludes  that  these 
regulations  are  not  major  rules  within 
the  meaning  of  the  Executive  Order, 
because  they  do  not  have  an  effect  on 
the  economy  of  $100  million  or  more  or 
otherwise  meet  the  threshold  criteria. 

Regulatory  Flexibility  Act  1980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 


entities"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities.  Small  entities  are  defined  by 
the  Act  to  include  small  businesses, 
small  non-profit  organizations,  and 
small  governmental  entities.  The 
primary  impact  of  these  regulations  is 
on  the  States,  which  are  not  "small 
entities"  within  the  meaning  of  the  Act. 
For  these  reasons,  the  Secretary  certifies 
that  these  rules  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  198a  Pub.  L  96-511,  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  any  reporting  or  recordkeeping 
requirement  inherent  in  a  proposed  and 
final  rule.  Sections  1340.15  (c)(2),  (c)(3), 
and  (d)(2)  of  this  proposed  rule  contains 
information  collection  requirements.  As 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  we 
will  submit  a  copy  of  this  proposed  rule 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  New  Executive  Office  Building 
(Room  3208),  Washington,  D.C.  20503. 
ATTN:  Desk  Officer  for  HHS. 

List  of  Subjects  in  45  CFR  Fait  1340 

Child  welfare.  Disabled,  Family 
violence.  Grant  programs — health,  Grant 
programs — social  programs. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.628,  Child  Abuse  and  Neglect 
Prevention  and  Treatment) 

PART  1340— {AMENDED] 

For  the  reasons  set  forth  in  the 
preamble.  45  CFR  Part  1340  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  1340 
is  revised  to  read  as  follows: 

Authority:  Child  Abuse  Prevention  and 
Treatment  Act,  Pub.  L  93-247.  88  Stat.  4;  Pub. 
L  95-266,  92  Stat.  205.  Sections  609-610;  Pub. 
L  97-35,  95  Stat.  488  (42  U.S.C.  5101):  Pub.  L 
96-457.  98  Stat.  1749. 

2.  A  new  9  1340.15  is  added  to  Subpart 
B— Grants  to  States,  to  read  as  follows: 

91340.15    Services  and  tfMtmant  for 
disabted  infants. 

(a)  Purpose.  The  regulations  in  this 
section  implement  certain  provisions  of 
the  Child  Abuse  Amendments  of  1984, 
including  section  4(b)(2)(K)  of  the  Child 
Abuse  Prevention  and  Treatment  Act 


governing  the  protection  and  care  of 
disabled  infants. 

(b)  Definitions.  (1)  The  term  "medical 
neglect"  means  the  failure  to  provide 
adequate  medical  care  in  the  context  of 
the  definition  of  "child  abuse  and 
neglect"  in  section  3  of  the  Act  and 
9  1340.2(d)  of  this  part.  The  term 
"medical  neglect"  includes,  but  is  not 
limited  to.  the  withholding  of  medically 
indicated  treatment  from  a  disabled 
infant  with  a  life-threatening  condition. 

(2)  The  term  "withholding  of 
medically  indicated  treatment"  means 
the  failure  to  respond  to  the  infant's  life- 
threatening  conditions  by  providing 
treatment  (including  appropriate 
nutrition,  hydration,  and  medication) 
which,  in  the  treating  physician's  (or 
physicians')  reasonable  medical 
judgment,  will  be  most  likely  to  be 
effective  in  ameliorating  or  correcting  all 
such  conditions,  except  that  the  term 
does  not  include  the  failure  to  provide 
treatment  (other  than  appropriate 
nutrition,  hydration,  or  medication)  to 
an  infant  when,  in  the  treating 
physician's  (or  physicians')  reasonable 
medical  judgment  any  of  the  following 
circumstances  apply: 

(i)  The  infant  is  chronically  and 
irreversibly  comatose; 

(ii)  The  provision  of  such  treatment 
would  merely  prolong  dying,  not  be 
effective  in  ameliorating  or  correcting  all 
of  the  infant's  life-threatening 
conditions,  or  otherwise  be  futile  in 
terms  of  the  survival  of  the  infant;  or 

(iii)  The  provision  of  such  treatment 
would  be  virtually  futile  in  terms  of  the 
survival  of  the  infant  and  the  treatment 
itself  under  such  circumstances  would 
be  inhumane. 

(3)  Following  are  definitions  of  terms 
used  in  paragraph  (b)(2): 

(i)  The  term  "infant"  means: 

(A)  An  infant  less  than  one  year  of 
age;  and 

(B)  An  infant  older  than  one  year  of 
age  who  has  been  continuously 
hospitalized  since  birth,  who  was  bom 
extremely  prematurely,  or  who  has  a 
long-term  disability.  The  reference  to 
less  than  one  year  of  age  shall  not  be 
construed  to  imply  that  treatment  should 
be  changed  or  discontinued  when  an 
infant  reaches  one  year  of  age,  or  to 
affect  or  limit  any  existing  protections 
available  under  State  laws  regarding 
medical  neglect  of  children  over  one 
year  of  age. 

(ii)  The  term  "life-threatening 
condition"  means  a  condition  that 
threatens  the  life  of  the  infant  or  that 
significantly  increases  the  risk  of  the 
onset  of  complications  that  may 
threaten  the  life  of  the  infant 
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(iii)  The  term  "treatment"  includes 
(but  is  not  limited  to): 

(A)  Further  evaluation  by  a  physician 
or  physicians  whose  expertise  is 
appropriate  to  the  condition(8)  involved 
or  further  evaluation  at  a  facility  with 
specialized  capabilities  regarding  the 
condition(8)  involved;  and 

(B)  Multiple  medical  treatments  and/ 
or  surgical  procedures  over  a  period  of 
time  that  are  designed  to  ameliorate  or 
correct  a  life-threatening  condition  or 
conditions. 

(iv)  The  term  "reasonable  medical 
judgment"  means  a  medical  judgment  . 
that  would  be  made  by  a  reasonably 
prudent  physician,  knowledgeable  about 
the  case  and  the  treatment  possibilities 
with  respect  to  the  medical  conditions 
involved. 

(v)  The  term  "merely  prolong  dying" 
refers  to  situations  where  death  is 
imminent  and  treatment  will  do  no  more 
than  postpone  the  act  of  dying. 

(vi)  The  term  "not  be  effective  in 
ameliorating  or  correcting  all  of  the 
infant's  life-threatening  conditions" 
shall  not  be  interpreted  to  permit  the 
"withholding  of  medically  indicated 
treatment"  in  the  following  two 
circumstances: 

(A)  Treatment  for  a  disabled  infant  on 
the  grounds  that  one  or  more  of  the 
infant's  nontreatable  conditions, 
although  not  imminenUy  hfe-threatening, 
will  become  life-threatening  in  the 
future:  and 

(B)  Ameliorative  treatment  to  make  a 
condition  more  tolerable,  such  as 
providing  palliative  treatment  to  relieve 
severe  pain,  even  if  the  overall 
prognosis,  taking  all  conditions  into 
account,  is  that  the  infant  will  not 
survive. 

(vii)  The  term  "virtually  futile"  means 
that  the  treatment  is  highly  unlikely  to 
prevent  imminent  death. 

(viii)  The  term  "the  treatment  itself 
under  such  circumstances  would  be 
inhumane"  means  that  the  treatment 
itself  involves  significant  medical 
contraindications  and/or  significant 
pain  and  suffering  for  the  infant  that 
clearly  outweigh  the  very  slight 
potential  benefit  of  the  treatment  for  an 
infant  highly  unlikely  to  survive. 

(c)  Eligibility  Requirements.  (1)  In 
addition  to  the  other  eligibility 
requirements  set  forth  in  this  Part,  to 
qualify  for  a  grant  under  this  section,  a 
State  must  have  programs,  procedures, 
or  both,  in  place  within  the  State's  child 
protective  service  system  for  the 
purpose  of  responding  to  the  reporting  of 
medical  neglect,  including  instances  of 
withholding  of  medically  indicated 
treatment  from  disabled  infants  with 
life-threatening  conditions. 


(2)  these  programs  and/or  procedures 
must  provide  for 

(i)  Coordination  and  consultation  with 
individuals  designated  by  and  within 
appropriate  health  care  facilities; 

(ii)  Prompt  notification  by  individuals 
designated  by  and  within  appropriate 
health  care  facilities  of  cases  of 
suspected  medical  neglect  (including 
instances  of  the  withholding  of 
medically  indicated  treatment  from 
disabled  infants  with  life-threatening 
conditions);  and 

(iii)  The  authority,  under  State  law.  for 
the  State  child  protective  service  system 
to  pursue  any  legal  remedies,  including 
the  authority  to  initiate  legal 
proceedings  in  a  court  of  competent 
jurisdiction,  as  may  be  necessary  to 
prevent  the  withholding  of  medically 
indicated  treatment  from  disabled 
infants  with  life-threatening  conditions. 

(3)  These  programs  and/or  procedures 
must  be  in  writing  and  must  conform 
with  the  requirements  of  section  4(b)(2] 
of  the  Act  and  9  1340.14  of  this  part. 

(4)  The  eligibility  requirements 
contained  in  this  section  shall  be 
effective  October  9, 1985. 

(d)  Documenting  eligibility.  (1)  In 
addition  to  the  information  and 
documentation  required  by  and 
pursuant  to  1 1340.12(b)  and  (c),  each 
State  must  submit  with  its  application 
for  a  grant  sufficient  information  and 
documentation  to  permit  the 
Commissioner  to  find  that  the  State  is  in 
compliance  with  the  eligibility 
requirements  set  forth  in  paragraph  (c) 
of  this  section. 

(2)  This  information  and 
documentation  shall  include: 

(i)  A  copy  of  the  written  programs 
and/or  procedures  established  by,  and 
followed  within,  the  State  for  the 
purpose  of  responding  to  the  reporting  of 
medical  neglect,  including  instances  of 
withholding  of  medically  indicated 
treatment  from  disabled  infants  with 
life-threatening  conditions; 

(ii)  Documentation  that  the  State  has 
authority,  under  State  law.  for  the  State 
child  protective  service  system  to  pursue 
any  legal  remedies,  including  the 
authority  to  initiate  legal  proceedings  in 
a  court  of  competent  jurisdiction,  as  may 
be  necessary  to  prevent  the  withholding 
of  medically  indicated  treatment  from 
disabled  infants  with  life-threatening 
conditions.  This  documentation  shall 
consist  of: 

(A)  A  copy  of  the  applicable 
provisions  of  State  statute(8);  or 

(B)  A  copy  of  the  applicable 
provisions  of  State  rules  or  regulations, 
along  with  a  copy  of  the  State  statutory 
provisions  that  provide  the  authority  for 
such  rules  or  regulations;  or 


(C)  A  copy  of  an  official,  numbered 
opinion  of  the  Attorney  General  of  the 
State  that  so  provides,  along  with  a  copy 
of  the  applicable  provisions  of  the  State 
statute  that  provides  a  basis  for  the 
opinion,  and  a  certification  that  the 
official  opinion  has  been  distributed  to 
interested  parties  within  the  State,  at 
least  including  all  hospitals;  and 

(iii)  Such  other  information  and 
documentation  as  the  Commissioner 
may  require. 

(e)  Relationship  to  other  rules.  No 
provision  of  this  section  or  part  shall  be 
construed  to  affect  any  right,  protection, 
procedure,  or  requirement  under  45  CFR 
Part  84,  Nondiscrimination  in  the  Basis 
of  Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance. 

Dated:  November  28. 1984. 
Dorcas  R.  Hardy, 

Assistant  Secretary  for  Human  Development 
Services. 

Approved:  November  29. 1984. 
Maigafvl  M.  Hacklflr. 
Secretory. 

State  liaison  Officara  for  Child  Abuse  and 
Neglect 

Region  I 

Connecticut 

Francine  VecchioUa.  Child  Protective  Svcs. 
Dept,  Dept  of  Children  &  Youth  Servs.,  170 
Sigoumey  Street  Hartford  CT  06105, 203- 
566-8768 

Maine 

Sandra  Hodge.  Protective  Services,  Dept  of 

Human  Services.  State  House,  AugusU.  ME 

04333,  207-289-2971 

Massachusetts 

Ann  O'Rielly.  Mass.  Dept  of  Social  Services, 

150  Causeway  Street  11th  Fl.,  Boston.  MA 

02114.  617-727-0900 

New  Hampshire 

Eric  J.  Oleson,  New  Hampshire  Div.  for 
Children  and  Youth.  Child  and  Family 
Services,  Haren  Drive,  Concord.  NH  03301. 
609-271-4403 

Rhode  Island 

Linda  D'Mario-Rossi,  Administrator.  Dept  for 
Children  ft  Their  Families,  610  Mt.  Pleasant 
Avenue.  Bldg.  9.  Providence,  Rl  02908, 401- 
277-2791 

Venr.ont 

Ellen  Fumari,  SRS-Div.  of  Social  Services, 

103  South  Main  Street  Waterbury.  VT 

05676,  802-241-2134 

Region  II 

New  Jersey 

Gerald  Suozzo.  Office  of  Operations 
Accountability.  1  South  Montgomery  St, 
Trenton.  NJ  08625,  New  Jersey  Division  of 
YFS.  709-292-7772 
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New  York 

WiUiam  Phillips.  Bureau  of  Program 
Development,  Div.  of  Family  &  Children 
Svca..  40  North  Pearl  Street,  Albany.  NY 
12243.  518-«74-«438 

Puerto  Rico 

TereM  Torres,  Dept.  of  Social  Services,  P.O. 
Box  11398.  Santurce.  PR  00919,  809-723- 
2127 

Virgin  Island 

Dilsa  Rohan.  P.O.  Box  539,  St.  Thomas.  VI 

00801,809-774-0930 

Region  III 
Delaware 

Robert  Lindecamp,  Div.  of  Child  Protective 
Svcs.,  724  Market  St.,  7th  Floor, 
Wilmington,  DE 19801.  302-571-6418 

District  of  Columbia 

Regina  Bernard.  Children  A  Family  Services, 
500  First  Street,  NW..  Washington,  D.C 
20001,  202-724-202S 

Maryland 

Beverly  Jones.  Maryland  Social  Srvc.  Admln„ 
300  W.  Preston  St.,  Baltimore,  MD  21201. 
301-576-5242 

Pennsylvania 

Joseph  Spear,  Office  of  Children,  Youth  and 
Families.  1514  No.  2nd  St..  Harrisburg.  PA. 
17102.  717-787-4882 

Virginia 

Rita  Katzman.  Child  Protective  Srvs.  Unit 
Dept.  of  Social  Services,  8007  Discovery 
Drive.  Richmond.  VA  23288.  804-281-9081 

West  Virginia 

Michael  OTarrell,  WV  Dept.  of  Human 
Srvca.,  1900  Washington  Street-East 
Charleston.  WV  25305,  304-348-7980 

Region  IV 

Alabama 

Mary  Carswell,  Dept.  of  Pensions  &  Security, 
Bureau  of  Family  &  Children's  Srvcs.,  64 
No.  Union  St..  Montgomery,  AL  36130-1801, 
206-281-3409 

Florida 

Patricia  Hicks,  Children.  Youth  ft  Families 
OfRce.  Dept  of  Health  *  Rehab.  Servs.. 
1317  Winewood  Blvd..  Tallahassee.  FL 
32301,904-488-5881 

Georgia 

Ruthie  Sheppard,  Georgia  DHR.  Div.  of 
Family  h  Children  Srvcs..  878  Peachtree  St., 
NE..  Atlanta,  GA  30309.  404-894-3859 

Kentucky 

Margaret  Frederick,  Cabinet  for  Human 
Resources.  Dept.  of  Social  Services  Div.  of 
GW  Field  Srvcs..  275  E.  Main  St  6W. 
Frankfort  KY  40021.  502-604-2136 

Mississippi 

Meizana  M.  Fuller,  Dept.  of  Social  Services, 
Dept  of  Public  Welfare,  515  E.  Amite  8t, 
Jackson,  MS  39205,  801-354-0341 

North  Carolina 

Mary  Lae  Anderson.  DHR  Div.  of  8od«l 
Srvcs..  325  No.  Salisbury  St.  R«kigh.  NC 
27611.  919-733-2580 


South  Carolina 

Shiriey  Fitz-Ritson.  Dept.  of  Social  Services, 
1535  Confederate  Ave.,  Columbia,  SC 
29202,  803-758-8593 

Tennessee 

Mrs.  Susan  Steppe.  Program  Manager,  Child 
Protective  Services,  Tennessee  Dept.  of 
Human  Srvcs.,  111-19  7th  Ave.  No.. 
Nashville.  TN  37203,  815-741-5927 

Region  V 
Illinois 

Ton  Villiger,  Illinois  Dept.  of  Children  and 
Family  Services.  One  No.  Old  State  Capitol 
Plaza.  Springfield,  IL  62706.  217-785-2513 

Indiana 

Steven  Vaughn,  Child  Abuse  and  Neglect 
Div.  CWSS/Indiana  Dept.  of  PW,  141  So. 
Meridian.  Indianapolis,  IN  46204,  317-232- 
4431 

Michigan 

Laura  Daniel,  Office  of  Children  A  Youth 
Srvcs.,  Protective  Srvcs.  Div.,  Dept.  of 
Social  Services,  300  So.  Capitol  Ave., 
Lansing.  MI  48909,  517-373-3572 

Minnesota 

Dwaine  Linberg.  DPW-OSS,  Centennial 
Office  Bldg..  St  Paul,  MN  55156,  612-296- 
6743 

Ohio 

Jean  Schafer.  Ohio  DPW-CP8.  30  East  Broad 
St..  Columbus.  OH  43215.  614-486-2146 

Wisconsin 

Teresa  Bacchl,  Office  of  C.Y.  A  P.,  1  West 
Wilson  St.  Rm.  470.  Madison.  W1  53703, 
608-267-7732 

Region  VI 

Arkansas 

Jolie  Ikard,  Div.  of  Social  Services,  P.O.  Box 
1437,  Little  Rock,  AR  72203,  501-371-2170 

Louisiana 

Pepper  Schales  Elkins,  Office  of  Human 
Development  Div.  of  Children.  Youth  A 
Families,  333  Laurel  Commerce  Bldg.,  Baton 
Rouge,  LA  70821,  504-342-^122 

New  Mexico 

Judy  Mayhon,  NM  Dept.  of  Human  Srvcs.. 
Rm.  516,  PERA  Bldg.,  P.O.  2348,  Santa  Fe. 
NM  87503.  505-827-4196 

Oklahoma 

Ann  Bean,  Div.  of  Child  Welfare,  Sequoyah 
SOB,  2nd  Floor.  Oklahoma  City.  OK  73125, 
405-521-2283 

Texas 

David  Brock.  TX.  Dept.  of  Human  Resources. 
P.O.  Box  2960  MC  537W.  Austin,  TX  78780, 
512-450-3363 

Region  VII 

Iowa 

Hmothy  Barbar  Lindstnmt.  Iowa  Dept  of 
Human  Srvcs.,  Hoover  State  OfRca  Bldg., 
6th  Floor,  Des  Moines.  LA  50319,  515-281- 
5583 

Kansas 

Alame  S.  Griggs,  KS  Dept.  of  SRa  ChiM 
Protection/Family  Srvca.  Sac,  Smitb- 


Wilson  Bldg..  2700  W.  6th  St..  Topeka.  KS 
660606.  913-296-4659 

Missouri 

James  Woodsmall,  Program  A  Policy  Dev. 
Unit  Broadway  State  Office  Bldg..  DFS  5— 
P.O.  Box  88,  Jefferson  City,  MO  65103.  314- 
751-3823 

Nebraska 

Mona  L  Way,  Dept.  of  Soc  Services,  301 
Centennial  Mall  South,  Fifth  Floor.  Lincoln, 
NE  68509,  402-471-3121 

Region  VIII 
Colorado 

Joann  Davies.  CO  DSS,  1575  Sherman  St.. 

Denver,  CO  80203.  303-866-5260 
Montana 

Richard  Kersfein,  SRS  Regional  Office,  1211 
Grand  Ave.,  Billings,  MT  59102.  406-252- 
5601 

North  Dakota 

Gladys  Cairns.  CFS-Dept.  of  Human 
Services.  State  Capitol  Bldg.,  Bismarck,  ND 
58505,  701-224-2316 

South  Dakota 

Mike  Kelly,  SD  DSDS/CYFS,  Kneip  Bldg.,  700 
N.  Illinois  St.,  Pierre.  SD  57501,  605-773- 
3227 

Utah 

Joan  Gooch,  DFS/DSS,  P.O.  Box  250a  Salt 

Lake  City,  UT  841  la  801-533-7107 
Wyoming 

Janet  Shriner.  ConsulUnt,  Dept.  of  Health  A 
Social  Services,  Hathaway  Bldg., 
Cheyenne,  WY  82002,  307-777-7561 

Region  IX 

American  Samoa 

Joe  Faamuli,  Dept  of  Health  Services,  LB) 
Tropical  Medical  Ctr.,  Pago  Pago,  American 
Samoa  96799,  633-5139  or  633-1222,  Ext 
281 

Arizona 

Beth  Rosenberg.  ACPYF-SS  Branch,  1400  W. 
Washington,  Phoenix,  AZ  85006,  602-255- 
3981 

California 

Bruce  Kennedy.  Office  of  Child  Abuse 
Prevention.  CA  Dept.  of  Social  Services, 
744  P  Street  Sacramento.  CA  95814,  916- 
323-2888 

Guam 

Mary  Lou  Taijeron.  Dept  of  Public  Health  A 
Soc.  Srvcs.,  P.O.  Box  2816.  Agana,  GU 
96910,  671-477-8966 

Hawaii 

Geraldine  DeBenedetti.  Dept.  of  Soc.  Srvcs.  A 
Housing.  Public  Welfare  Div. — P.D..  1390 
Miller  St,  Honolulu,  HI  96813, 806-548-6407 

Nevada 

Rota  Rosaschi.  State  Welfare  Div..  251  Jeanell 
Dr..  Capitol  Complex,  Carson  City,  NV 
89710,  702-886-4771 

Pacific  Trust  Territories 

The  Hon.  Adrian  T.  Wlnkel,  High 
Commissioner,  Trust  Territories  for  the 


Pacific  Islands,  Saipaa  Mariana  Islands 
96950 

Northern  Mariana  Islands 

Isamu  Abraham.  Public  Health 
Administrator,  Dept.  of  Health  A 
Environmental  Srvcs.,  Commonwealth  of 
the  Northern  Mariana.  Saipan.  Mariana 
Islands  96950 

Region  X 

Alaska 

Nina  Keeler.  Div.  of  Family  A  Youth  Srvcs,, 
DHSS.  Pouch  H-05,  Juneau,  AK  99801,  901- 
465-3170 

Idaho 

F,dward  Van  Dusen,  Dept  of  Health  A 
Welfare,  Division  of  Welfare,  Slatehouse, 
Boise.  ID  83720.  208-334-4097 

Oregon 

Alden  "Bud"  Powell,  Children's  Services  Div., 

198  Commercial  St.,  SE..  Salem,  OR  97310. 

503-378-3016 

Washington 

Richard  Westgard,  Dept  of  Social  A  Health 
Snxs.,  OB-41.  Olympia.  WA  98504.  206- 
754-1685 

It-K  Utic  B4-322S1  Filed  12-7-S4;  8:4.S  afn| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Devetopmant 
Sarvlcas 

Servicas  and  Traatmant  for  DteaMad 
Infants;  Interim  Model  Quidelnea  for 
Health  Care  Provldera  To  EataMWi 
Infant  Care  Review  Commltteea 

agency:  Office  of  Human  Development 
Services,  HHS. 

action:  Notice  of  Opportunity  to 
comment  on  Interim  Model  Guidelines. 

SUMMARY:  These  are  interim  model 
guidelines  to  encourage  the 
establishment  within  health  care 
facihties.  especially  facilities  with 
tertiary  level  neonatal  care  units,  of 
committees  for  the  purposes  of 
educating  hospital  personnel  and 
families  of  disabled  infants  with  life- 
threatening  conditions,  recommending 
institutional  pohcies  and  guidelines 
concerning  the  withholding  of  medically 
indicated  treatment  (including 
appropriate  nutrition,  hydration,  and 
medication]  from  such  infants,  and 
offering  cotmsel  and  review  in  cases 
involving  disabled  infants  with  life- 
threatening  conditions.  The  publication 
of  these  interim  model  guidelines  for 
public  comment  is  required  by  section 
124(b)  of  the  Child  Abuse  Amendments 
of  1984,  Pub.  L  98-457. 
AOORESS:  Comments  on  these  interm 
model  guidelines  must  be  submitted  by 
February  8, 1985  to:  National  Center  on 
Child  Abuse  and  Neglect,  U.S.  Childrens 
Bureau,  Department  of  Health  and 
Human  Services,  P.O.  Box  1182. 
Washington,  DC.  20013.  Comments  will 
be  available  for  public  inspection  in 
room  3758,  Donohoe  BIdg.,  400  6th 
Street  SW.,  Washington,  DC,  Monday 
through  Friday  between  9  a.m.  and  4 
p.m. 

FOB  rjhther  information  contact: 

Jay  Olson  at  (202)  245-2859  or  Mary 
McKeough  at  (202)  245-2892. 
SUPPLEMENTARY  INFORMATION:  These 
interim  model  guidelines  are  being 
issued  in  accordance  with  section  124(b) 
of  the  Child  Abuse  Amendments  of  1984, 
Pub.  L  98-457.  Pursuant  to  this  section, 
these  guidelines  encourage  hospitals 
that  provide  health  care  to  infants  to 
establish  Infant  Care  Review 
Committees  (ICRCs).  The  Department 
especially  recommends  the 
establishment  of  ICRCs  by  hospitals 
with  tertiary  level  neonatal  care  units. 

The  principles,  policies  and 
procedures  set  forth  in  this  model 
represent  a  careful  analysis  of  various 
proposals  and  ideas  regarding  the  most 
effective  formulation  for  review 


committees.  The  Department  invites 
comments  from  all  interested  parties  on 
this  model.  All  comments  will  be 
carefully  reviewed  and  considered,  after 
which,  final  model  guidelines  will  be 
issued,  as  required  by  the  statute. 

Infant  Care  Review  Committees — 
interim  Model  Guidelines 

/.  Introduction 

In  the  past  several  years  there  has 
been  substantially  heightened  public 
attention  to  issues  relating  to  treatment 
and  services  for  disabled  infants.  This 
increased  attention  has  fueled,  and  has 
been  fueled  by,  controversy  regarding 
existing  patterns  of  medical  care 
decision  making  and  various  proposals 
and  initiatives  to  affect  those  pattenra. 

Amidst  this  controversy,  one  proposal 
that  has  gained  widespread  support  is 
the  establishment  of  hospital-based 
conunittees  as  the  forum  and  focal  point 
for  efforts  to  assure  that  medical 
treatment  decisions  are  informed, 
thoughtful  and  consistent  with  proper 
medical  standards.  The  thrust  of  this 
proposal  was  well  articulated  in  the 
March  1983  report  of  the  President's 
Commission  for  the  Study  of  Ethical 
Problems  in  Medicine  and  Biomedical 
and  Behavorial  Research: 

The  Commission  concludes  that  hospitals 
that  care  for  seriously  ill  newl>om8  should 
have  explicit  policies  on  decisionmaking 
procedures  in  cases  involving  life-sustaining 
treatment  for  these  infants.*  *  *  Such 
policies  should  provide  for  internal  review 
whenever  parents  and  the  attending 
physician  decide  that  life-sustaining  therapy 
should  he  foregone.*  *  * 

Such  a  review  could  serve  several 
functions  and  the  review  mechanism  may 
vary  accordingly.  First,  it  can  verify  that  the 
best  information  available  is  being  used. 
Second,  if  can  confirm  the  propriety  of  a 
decision  that  providers  and  parents  have 
reached  or  confirm  that  the  range  of 
discretion  accorded  to  the  parents  is 
appropriate.  Third,  it  can  resolve  disputes 
among  those  involved  in  a  decision,  if 
necessary,  by  siding  with  one  party  or 
another  in  a  dispute.  Finally,  it  can  refer 
cases  to  public  agencies  (child  protection 
services,  probate  courts,  or  prosecuting 
attorneys)  when  appropriate. 

Subsequent  to  this  report,  a  broad 
range  of  medical  and  health 
associations  endorsed  the  concept  of 
hospital  review  committees  to  deal  with 
issues  relating  to  medical  care  for 
disabled  infants.  These  associations 
include  the  American  Academy  of 
Pediatrics,  the  National  Association  of 
Children's  Hospitals  and  Related 
Institutions,  the  American  Hospital 
Association,  the  American  Medical 
Association,  the  Catholic  Health 
Association,  the  Federation  of  American 
Hospitals,  the  American  College  of 


Hospital  Administrators,  the  American 
College  of  Physicians,  the  American 
Nurses  Association,  and  others. 

Most  recently,  this  proposal  was 
strongly  endorsed  by  the  United  Stales 
Congress  in  Pub.  L  83-457,  the  "Child 
Abuse  Amendments  of  1984."  In 
addition  to  provisions  in  that  legislation 
requiring  State  child  protective  services 
agencies  to  establish  procedures  to 
prevent  the  "withholding  of  medically 
indicated  treatment  from  disabled 
infants  with  life-threaten  conditions," 
the  law  made  it  a  matter  of  national 
policy  to  encourage  the  establishment  of 
hospital  committees.  More  specifically, 
this  law,  which  was  supported  by  an 
extraordinary  coalition  of  medical 
associations  and  disability  and  other 
advocacy  organizations,  requires  that: 

[T]he  Secretary  (of  Health  and  Human 
Services]  shall  publish  interim  model 
guidelines  to  encourage  the  establishment 
within  health  care  facilities  of  committees 
which  would  serve  the  purposes  of  educating 
hospital  personnel  and  families  of  disabled 
infants  with  life-threatening  conditions, 
recommending  institutional  policies  and 
guidelines  concerning  the  withholding  of 
medically  indicated  treatment  *  *  *    from 
such  infants,  and  offering  counsel  and  review 
in  cases  involving  disabled  infants  with  life- 
threatening  conditions. 

The  Department  of  Health  and  Human 
Services  fully  endorses  the 
recommendation  of  the  President's 
Commission  and  the  adoption  by 
Congress  of  the  policy  of  encouraging 
the  formation  of  these  committees.  What 
follows  are  the  HHS  interim  model 
guidelines  for  the  establishment  and 
operation  of  Infant  Care  Review 
Committees.  These  guidelines  are 
advisory;  the  establishment  of  an  ICRC 
is  not  required,  nor  is  it  a  condition  of 
participation  in  any  Federal  program. 
However,  the  Department  strongly 
recommends  the  establishment  of  Infant 
Care  Review  Committees,  and  careful 
consideration  of  all  elements  of  this 
model,  by  hospitals  that  provide  care  for 
infants,  especially  hospitals  with 
tertiary  level  neonatal  care  units. 

//.  Establishment  and  Purpose 

The  hospital  establishes  an  Infant 
Care  Review  Committee  (ICRC)  or  joins 
with  one  or  more  other  hospitals  to 
create  a  joint  ICRC.  The  purposes  and 
functions  of  the  Infant  Care  Review 
Committee  are: 

1.  to  educate  hospital  personnel  and 
families  of  disabled  infants  with  life- 
threatening  conditions; 

2.  to  recommend  institutional  policies 
and  guidelines  concerning  the 
withholding  of  medically  indicated 
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treatment  from  disabled  infants  with 
life-threatening  conditions;  and 

3.  to  offer  counsel  and  review  in  cases 
involving  disabled  infants  with  life- 
threatening  conditions. 

///.  Membership  ahd  Administration 

A.  Membership  of  ICRC.  The  ICRC 
will  consist  of  at  least  8  members  and 
include  all  of  the  following: 

1.  A  practicing  physician  (e.g.,  a 
pediatrician,  a  neonatologist.  or  a 
pediatric  surgeon), 

2.  A  practicing  nurse. 

3.  A  hospital  administrator, 

4.  A  social  worker, 

5.  A  representative  of  the  legal 
profession, 

6.  A  representative  of  a  disability 
group. 

7.  A  lay  community  member,  and 

8  A  member  of  the  facility's  organized 
medical  staff,  who  shall  serve  as 
chairperson. 

Some  committees  may  wi^  to  add 
(permanently  or  on  an  ad  hoc  basis)  an 
appropriate  representative  of  the  clergy. 

B.  Administration  of  the  ICRC  1.  The 
hospital  will  provide  staff  support  for 
the  ICRC,  including  legal  counsel.  The 
ICRC  will  meet  on  a  regular  basis  or  as 
required  below  in  connection  vnth 
review  of  specific  cases.  It  shall  adopt  or 
recommend  to  the  appropriate  hospital 
official  or  body  such  administrative 
policies  as  terms  of  office  and  quorum 
requirements. 

2.  The  ICRC  will  recommend 
procedures  to  ensure  that  both  hospital 
|>ersonnel  and  patient  families  are  fully 
informed  of  the  existence  and  functions 
of  the  ICRC  and  its  availability  on  a  24- 
hour  basis. 

3.  The  ICRC  will  inform  itself  of  all 
pertinent  legal  requirements  and 
procedures,  including  pertinent 
provisions  of  State  law  requiring  a 
report  or  notification  to  the  appropriate 
State  child  protective  services  agency  of 
known  or  suspected  instances  of 
medical  neglect  including  the 
withholding  of  medically  indicated 
treatment  (including  appropriate 
nutrition,  hydration,  and  medication), 
from  disabled  infants  with  life- 
threatening  conditions  and  related 
procedures  of  the  State  agency.  The 
ICRC  should  consult  with  the  applicable 
State  agency  in  order  to  facilitate 
effective  coordination  and  counsultation 
between  the  ICRC  and  agency. 

4.  The  ICRC  will  maintain  records  of 
all  of  its  deliberations  and  summary 
descriptions  of  specific  cases  considered 
and  the  disposition  of  those  cases.  Such 
records  will  be  kept  in  accordance  with 
institutional  policies  on  confidentiality 
of  medical  information.  They  will  be 
made  available  to  appropriate 


government  agencies,  or  upon  court 
order,  or  as  otherwise  required  by  law. 

IV.  Educational  Activities 

A.  Basic  Functions.  The  ICRC  will  act 
as  a  resource  to  hospital  personnel  and 
families  of  disabled  infants  with  life- 
threatening  conditions  to  provide 
current  and  complete  information 
concerning  medical  treatment 
procedures  and  resources  in  the  hospital 
and  in  other  hospitals  with  which  the 
hospital  has  referral  agreements  or  to 
which  patients  may  otherwise  be 
referred.  The  ICRC  will  also  act  as  a 
resource  concerning  available 
community  services  which  may  be 
needed  for  the  provision  of  services  and 
treatment  for  disabled  infants  with  life- 
threatening  conditions. 

B.  Specific  Activities.  In  order  to  carry 
out  these  functions,  the  ICRC  should 
determine  and  make  available  to 
hospital  personnel  and  families  of 
disabled  infants  information  regarding: 

1.  Available  national  and  regional 
information  and  resource  clearinghouses 
that  provide  pertinent  information,  such 
as  the  Computerized  Handicapped 
Assistance  Information  Network 
("CHAIN"): 

2.  Facilities  and  agencies  in  the 
community  and  area  that  provide 
treatment  and  services,  such  as 
rehabilitative  services  and  ongoing 
support,  to  disabled  iitfants  and  children 
and  thnr  families; 

3.  Public  and  private  programs  and 
activities  in  the  community  and  area, 
including  organizations  and  associations 
that  provide  counselling  and  support  for 
disabled  children  and  their  families;  and 

4.  Other  informational  materials 
regarding  medical  treatment  and 
rehabilitation  procedures  and  resources 
and  support  activities. 

V.  Policy  Development 

A-  Basic  Policy.  In  developing 
institutional  policies  and  guidelines,  the 
basic  policy  is  to  prevent  the 
withholding  of  medically  indicated 
treatment 'from  disabled  infants  with 
life-threatening  conditions.  The 
definitions  set  forth  below  establish  the 
substance  of  this  basic  policy.  The 
definition  of  the  term  "withholding  of 
medically  indicated  treatment"  is  that 
set  forth  in  the  Child  Abuse 
Amendments  of  1984  and  specifically 
referenced  by  Congress  in  the  provisions 
of  that  law  that  encourage 
establishment  of  hospital  committees. 

1.  The  term  "withholding  of  medically 
indicated  treatment"  means  the  failure 
to  respond  to  the  infant's  life- 
threatening  conditions  by  providing 
treatment  (including  appropriate 
nutrition,  hydration,  and  medication) 


which,  in  the  treating  physician's  or 
physicians'  reasonable  medical 
judgment  will  be  most  likely  to  be 
effective  in  ameliorating  or  correcting  all 
such  conditions,  except  that  the  term 
does  not  include  the  failure  to  provide 
treatment  (other  than  appropriate 
nutrition,  hydration,  or  medication)  to 
an  infant  when,  in  the  treating 
physician's  or  physicians'  reasonable 
medical  judgment — 

(a)  The  infant  is  chronically  and 
irreversibly  comatose: 

(b)  The  provision  of  such  treatment 
would — 

(1)  Merely  prolong  dying, 

(2)  Not  be  effective  in  ameliorating  or 
correcting  all  of  the  infant's  life- 
threatening  conditions,  or 

(3)  Otherwise  be  futile  in  terms  of  the 
survival  of  the  infant  or 

(c)  The  provision  of  such  treatment 
would  be  virtually  futile  in  terms  of  the 
survival  of  the  infant  and  the  treatment 
itself  under  such  circumstances  would 
be  inhumane. 

2.  The  following  are  die  definitions  of 
terms  used  in  the  definition  of 
"medically  indicated  treatment"  These 
definitions  are  set  forth  in  the  proposed 
HHS  regulations  implementing  the  Child 
Abuse  Amendments  of  1984.  45  CFR 
1340.15. 

(a)  The  term  "infant"  means:  (1)  An 
infant  less  than  one  year  of  age,  and  (2) 
infants  older  than  one  year  of  age  who 
have  been  continuously  hospitalized, 
who  were  bom  extremely  prematurely, 
or  who  have  long-term  disabilities,  (The 
reference  to  one  year  of  age  does  not 
imply  that  treatment  should  be  changed 
or  discontinued  when  an  infant  readies 
one  year  of  age  or  to  affect  or  limit 
proper  standards  of  medical  care  for 
children  over  one  year  of  age.) 

(b)  The  term  "life-threatening 
condition"  means  a  condition  that 
threatens  the  life  of  the  Infant  or  that 
significantly  increases  the  risk  of  the 
onset  of  complications  that  may 
threaten  the  life  of  the  Infant. 

(c)  The  term  "treatment"  includes:  (1) 
Further  evaluation  by  a  physician  or 
physicians  whose  expertise  is 
appropriate  to  the  condition(s)  involved 
or  further  evaluation  at  a  facility  with 
specialized  capabilities  regarding  the 
condition(s)  involved;  and  (2)  multiple 
medical  treatments  and/or  stngical 
procedures  over  a  period  of  time  that 
are  designed  to  ameliorate  or  correct  a 
life-threatening  condition  or  conditions. 

(d)  The  term  "reasonable  medical 
judgment"  means  medical  judgment  that 
would  be  made  by  a  reasonably  prudent 
physician,  knowledgeable  about  tiie 
case  and  the  treatment  possibilities  with 
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respect  to  the  medical  conditions 
involved. 

(e)  The  term  "merely  prolong  dying" 
means  that  death  is  imminent  and  that 
treatment  would  do  no  more  than 
postpone  the^  act  of  dying. 

(0  The  term  "not  be  elective  in 
ameliorating  or  correcting  all  of  the 
infant's  life-threatening  conditions" 
shall  not  be  interpreted  to  permit  the 
"withholding  of  medically  indicated 
treatment"  under  the  following  two 
circumstances:  (A)  Treatment  for  a 
disabled  infant  on  the  grounds  that  one 
or  more  of  the  infant's  nontreatable 
conditions,  although  not  imminently  life- 
threatening,  will  become  life-threatening 
in  the  future;  and  (B)  ameliorative 
treatment  to  make  a  condition  more 
tolerable,  such  as  providing  palliative 
treatment  to  relieve  severe  pain,  even  if 
the  overall  prognosis,  taking  all 
conditions  into  account,  is  that  the 
infant  will  not  survive. 

(g)  Jlie  term  "virtually  futile"  means 
that  the  treatment  is  hi^ly  unlikely  to 
prevent  imminent  death. 

(h)  The  term  "the  treatment  itself 
under  such  circumstances  would  be 
inhumane"  means  that  the  treatment 
itself  involves  significant  medical 
contraindications  and/or  significant 
pain  and  suffering  for  the  infant  that 
clearly  outweighs  the  very  slight 
potential  benefit  of  the  treatment  for  an 
infant  highly  unlikely  to  survive. 

B.  Development  of  Specific  Policies 
and  Guidelines.  1.  The  ICRC  will 
develop  prospectively  and  recommend 
for  adoption  by  the  hospital  institutional 
policies  concerning  the  withholding  or 
withdrawal  of  medical  treatment  for 
infants  with  life-threatening  conditions. 
These  will  include  guidelines  for 
management  of  specific  types  of  cases 
or  diagnoses  that  are  likely  to  be  seen  in 
that  facility  and  might  present  dilemmas 
in  medical  management  and  procedures 
to  be  followed  in  such  recurring 
circumstances.  The  hospital,  upon 
recommendation  of  the  ICRC,  may 
require  attending  physicians  to  notify 
the  ICRC  of  the  presence  in  the  facility 
of  an  infant  with  a  diagnosis  specified 
by  the  ICRC. 

2.  In  recommending  these  policies  and 
guidelines,  the  ICRC  will  consult  with 
medical  and  other  authorities  on  issues 
involving  treatment  and  services  for 
disabled  individuals,  e.g., 
neonatologists.  pediatric  surgeons,  and 
county  and  city  agencies  and  disability 
advocacy  organizations  which  provide 
services  for  the  disabled.  It  will  also 
consult  with  appropriate  committees  of 
the  medical  staff,  to  ensure  that  the 
ICRC  policies  and  guidelines  build  on 
existing  staff  by-laws,  rules  and 
regulations  concerning  consultations 


and  staff  membership  requirements.  The 
ICRC  will  also  inform  and  educate 
hospital  staff  on  the  policies  and 
guidelines  it  develops. 

VI.  Review  and  Counsel  in  Specific 
Cases 

A  major  function  of  the  Infant  Care 
Review  Committee  is  to  review  and 
offer  counsel  in  specific  cases  involving 
disabled  infants  with  life-threatening 
conditions.  Set  forth  below  are  the 
procedures  for  carrying  out  this  function 
in  two  contexts.  The  first  context  is 
prospective  review  of  cases  regarding 
infant  patients  concerning  whom 
treatment  decisions  are  being  made  or 
about  whom  there  are  otherwise  issues 
of  present  or  future  treatment.  The 
second  context  is  retrospective  review 
of  cases  concerning  which  there  is  then 
no  issue  of  present  or  future  treatment. 

A.  Prospective  Review  and  Counsel. 
In  addition  to  regularly  scheduled 
meetings,  emergency  ICRC  meetings  will 
take  place  under  specified 
circimistances  to  permit  review  of 
individual  cases.  The  hospital  will,  to 
the  extent  possible,  require  in  each  case 
that  life-sustaining  treatment  be 
continued,  until  the  ICRC  can  review  the 
case  and  provide  advice. 

1.  Emergency  ICRC  meetings  will  be 
convened  within  24  hours  (or  less  if 
indicated)  when  there  is  disagreement 
between  the  family  of  an  infant  and  the 
infant's  physician  as  to  the  withholding 
or  withdrawal  of  treatment,  when  a 
preliminary  decision  to  withhold  or 
withdraw  life-sustaining  treatment  has 
been  made  in  certain  categories  of  cases 
identified  by  the  ICRC  in  its  specific 
pohcies,  when  there  is  disagreement 
between  members  of  the  hospital's 
medical  and/or  nursing  staffs,  or  when 
otherwise  appropriate. 

2.  Such  emergency  ICRC  meetings  will 
take  place  upon  the  request  of  any 
member  of  the  ICRC  or  hospital  staff  or 
parent  or  guardian  of  the  infant.  The 
ICRC  will  have  procedures  to  preserve 
the  confidentiality  of  the  identity  of 
persons  making  such  requests,  and  such 
persons  shall  be  protected  from  reprisal. 
When  appropriate,  the  ICRC  or  a 
designated  member  will  inform  the 
requesting  individual  of  the  ICRC's 
recommendation. 

3.  The  ICRC  may  provide  for 
telephone  and  other  forms  of  review 
when  the  timing  and  nature  of  the  case, 
as  identified  in  policies  developed  by 
the  ICRC  make  the  convening  of  an 
emergency  meeting  impracticable. 

4.  &nergency  meetings  will  be  open  to 
the  affected  parties.  The  ICRC  will 
ensure  that  the  interests  of  the  parents, 
the  physician,  and  the  child  are  fully 
considered;  that  family  members  have 


been  fully  informed  of  the  patient's 
condition  and  prognosis;  that  they  have 
been  provided  with  a  listing  which 
describes  the  services  furnished  by 
parent  support  groups  and  public  and 
private  agencies  in  the  geographic 
vicinity  to  infants  with  conditions  such 
as  that  before  the  ICRC;  and  that  the 
ICRC  will  facilitate  their  access  to  such 
services  and  groups. 

5.  To  ensure  a  comprehensive 
evaluation  of  all  options  and  factors 
pertinent  to  the  committee's 
deliberations,  the  chairperson  will 
designate  one  member  of  the  ICRC  to 
act,  in  connection  with  that  specific 
case,  as  "special  advocate"  for  the 
infant.  The  special  advocate  will  seek  to 
ensure  that  all  considerations  in  favor  of 
the  provision  of  additional  treatment  are 
fully  evaluated  and  considered  by  the 
ICRC  The  chairperson  will  make  clear 
to  all  participants  and  observers  that  the 
designation  of  a  "special  advocate"  is  a 
standard  procedural  practice  to  ensure 
thorough  deliberation,  and  that  it  does 
not  imply  that  any  other  participant  is 
less  concerned  about  the  welfare  of  the 
infant. 

6.  In  cases  in  which  there  is 
disagreement  on  treatment  between  a 
physician  and  an  infant's  family,  and  the 
family  wishes  to  continue  life-sustaining 
treatment,  the  family's  wishes  will  be 
carried  out,  for  as  long  as  the  family 
wishes,  unless  such  treatment  is 
medically  contraindicated.  When  there 
is  physician/family  disagreement  and 
the  family  refuses  consent  to  life- 
sustaining  treatment,  and  the  ICRC, 
after  due  deliberation,  in  accordance 
with  the  policies,  principles  and 
procedures  set  forth  above,  agrees  with 
the  family,  the  ICRC  will  recommend 
that  the  treatment  (other  than 
appropriate  nutrition,  hydration,  and 
medication)  be  withheld.  When  there  is 
physician/family  disagreement  and  the 
family  refuses  consent,  but  the  ICRC 
disagrees  with  the  family,  the  ICRC  will 
recommend  to  the  hospital  board  or 
appropriate  official  that  the  case  be 
referred  immediately  to  an  appropriate 
court  or  child  protective  services  agency 
in  accordance  with  applicable  reporting 
requirements  and  related  procedures, 
and  every  effort  shall  be  made  to 
continue  treatment,  preserve  the  status 
quo,  and  prevent  worsening  of  the 
infant's  condition  until  such  time  as  the 
court  or  agency  renders  a  decision  or 
takes  other  appropriate  action.  The 
ICRC  will  also  follow  this  procedure  in 
cases  In  which  the  family  and  physician 
agree  that  life-sustaining  treatment 
should  be  withheld  or  withdrawn,  but 
the  ICRC  disagrees. 
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B.  Retrospective  Record  Review.  The 
ICRC  at  its  regularly-scheduled 
meeting,  will  review  all  records 
involving  withholding  or  termination  of 
medical  or  surgical  treatment  to  infants 
consistent  with  hospital  policies 
developed  by  the  ICRC,  unless  the  case 
was  previously  before  the  ICRC  for 
emergency  review.  If  the  ICRC  finds  that 
a  deviation  was  made  from  the 
institutional  policies  in  a  given  case,  it 
shall  conduct  a  review  and  report  the 
findings  to  appropriate  hospital 
personnel  for  appropriate  action. 

Approved: 

Dated;  November  16, 1984. 
Dorcas  R.  Hardy, 

Assistant  Secretary  for  Human  Development 
Services. 

'  Dated:  November  29, 1984. 
Margaret  M.  Heckler, 
Secretary. 
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The  President 

EXECliTIVE  ORDERS 
48175     Hazardous  duty  incentive  pay  (EO  12494) 

Executive  Agencies 


Agency  for  International  Development 

NOTICES 

Housing  guaranty  program: 
Ecuador;  investment  oppoiiunity 

Agricultural  Marketing  Service 

PROPOSED  RULES 

Onions,  Bermuda-granex-grano;  grade  standards 
Raisins  produced  from  grapes  grov^rn  in  California 

Agriculture  Department 

See  Agricultural  Marketing  Service. 


48230 


48194 
48194 


Alcohol,  Tot)acco  and  Hrearms  Bureau 

NOTICES 
48252     Firearms,  granting  of  relief 

Civil  Ri5)hts  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
48203         Alabama 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International 
Trade  Administration;  National  Oceanic  and 
Atmospheric  Administration;  National  Technical 
Information  Service. 

Consumer  Product  Safety  Commission 

NOTICES 
48257     Meetings;  Sunshine  Act 

Defense  Department 

^  See  also  Defense  Mapping  Agency;  Engineers 

Corps. 

NOTICES 
48207,    Agency  information  collection  activities  under 
48208     OMB  review  (2  documents) 
48208     Medical  reimbursement  rate  (1985)  for  dependents 

of  military  personnel 

Defense  Mapping  Agency 

NOTICES 
48209,    Agency  information  collection  activities  under 
48210     OMB  review  (4  documents) 

Economic  Regulatory  Administration 

NOTICES 

Remedial  orders: 
48210        Thomas  P.  Reidy,  Inc. 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
48235         Airco  Welding  Products,  Inc..  et  aL 
48235         Alco  Power,  Inc. 


48235         Brown  Shoe  Co.  et  al. 

Energy  Department 

See  also  Economic  Regulatory  Administration: 
Federal  Energy  Regulatory  Commission. 

NOTICES 

International  atomic  energy  agreements;  civil  uses: 
subsequent  arrangements: 
48210         European  Atomic  Energy  Community  and  Japan 

Engineers  Corps 

NOTICES 

Environmental  statements:  availability,  etc.; 
48208         Santa  Ana  River  Flood  Control  Project;  San 
Bernardino  County.  CA 

Environmental  Protection  Agency 

RUL£S 

Air  quality  implementation  plans;  approval  and 

promulgation:  various  States: 

48185  Kansas 
PROPOSED  RUl£S 

Air  quality  implementation  plans;  preparation, 
adoption,  and  submittal: 
48202         Stack  height  (tall  stacks);  hearing  and  extension 
of  time 

NOTICES 

48221     Pesticides;  receipts  of  State  registration:  correction 

Radiation  protection: 
48221         Radiofrequency  radiation,  biological  effects; 
health  assessment  document,  availability 

Toxic  and  hazardous  substances  control: 
48221         Premanufacture  notices  receipts;  correction 

Federal  Aviatton  Administration 

PROPOSED  RUL£S 
48201     Airport  radar  service  areas;  correction 

NOTICES 
48248     Exemption  petitions;  summary  and  disposition 

Meetings: 
48248         Air  Traffic  Procedures  Advisory  Committee 

Federal  Comnminicatlons  Commission 

RULES 

Radio  broadcasting: 

48186  AM  stations;  nighttime  power  limitations 
Radio  services,  special: 

48187  Maritime  services:  radiotelegraph  auto  alarm 
receivers,  automatic-alarm-signal  keying  devices 
and  ship  radar  installations;  requirements 

NOTICES 

48221  Agency  information  collection  activities  under 
OMB  review 

Hearings,  etc.: 

48222  RKO  General,  Inc.,  et  al. 

Federal  Deposit  Insurance  Corporation 

NOTICES 
48257     Meetings;  Sunshine  Act 

Federal  Election  Commission 

PROPOSED  RULES 

Corporate  and  labor  organization  activity: 
48210         Federated  cooperatives  solicitation  of  indirect 
members 
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48211 

48212 

48212. 

48213 

48213 

48213 

48213 

48214 

48214 

48214 

48215 

48215 

48215, 

48216 

48216 

48211 

48217 

48218 

48218 

48218 

48218 

48219 

48211 

48219 

48220 

48257 


48220 
48220 
48220 
48221 


Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 
Alabama-Tennessee  Natural  Gas  Co. 
ANR  Pipeline  Co. 

Central  Vermont  Public  Service  Corp.  (3 
documents) 
Duke  Power  Co. 
Gas  Gathering  Corp. 
Granite  State  Gas  Transmission,  Inc. 
High  Island  Offshore  System 
Idaho  Power  Co. 
Kansas  City  Power  &  Light  Co. 
New  England  Power  Pool 
Pacific  Offshore  Pipeline  Co. 
Pacific  Power  &  Light  Co.  (2  documents) 

Panhandle  Eastern  Pipe  Line  Co. 

Puget  Sound  Power  &  Light  Co. 

Public  Service  Co.  of  New  Mexico  (3  documents) 

San  Diego  Gas  &  Electric  Co. 

Sea  Robin  Pipeline  Co. 

Tennessee  Gas  Pipeline  Co. 

Transcontinental  Gas  Pipe  Line  Corp. 

United  Gas  Pipe  Line  Co.  (2  documents) 

U-T  Offshore  System 

Vernon,  Calif.,  et  al. 

Wyoming  Interstate  Co.,  Ltd. 
Meetings;  Sunshine  Act 

Small  power  production  and  cogeneration  facilities; 
qualifying  status;  certification  applications,  etc.: 

Acurex  Corp. 

Dow  Chemical  Co. 

E.  I.  du  Pont  de  Nemours  &  Co. 

Simpson  Paper  Co. 


48225 


48225 


48203 


48225 


Federal  Home  Loan  Bank  Board 

RULES 

48177  Eurodollar  bonds,  printed  or  engraved  form;  book 
entry  procedures 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

48224  First  State  Bancorp  of  Monticello 

48225  Jeff  Davis  Bancshares,  Inc.,  et  aL 
48258     Meetings;  Sunshine  Act 

Federal  Trade  Commission 

ftULES 

Prohibited  trade  practices: 
48180         American  Medical  International,  Inc.  et  al. 

48178  TEAC  Corporation  of  America 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
48184        Chloramphenicol  tablets 

Human  drugs: 
48183         Antibiotic  drugs;  cefazolin  sodium  injection; 
correction 

Organization  and  authority  delegations: 
48183         Food  Safety  and  Applied  Nutrition  Center,  et  al. 

PROPOSED  RULES 

Food  for  human  consumption: 

48202         Sucrose  and  com  sugars;  scientific  literature 
update 


48205 
48204 


48259 


48230 


48231 


48226 


48226. 
48227 

48227 


48250 


NOTICES 

Animal  drugs,  feeds,  and  related  products: 

Furazolidone  (NF-180);  hearing  on  proposal  to 

withdraw  approval;  correction 
Sunlamp  variance  approvals,  etc.: 

Tan  Body  Sun  Systems,  Manufacturing  Inc.,  et 

al.;  correction 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
New  York 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Social  Security 
Administration. 

Indian  Affairs  Bureau 

NOTICES 

Indian  tribes,  acknowledgment  of  existence 
determinations,  etc.: 
San  Luis  Rey  Band  of  Mission  Indians 

Interior  Department 

International  Development  Cooperation  Agency 

See  Indian  Affairs  Bureau;  Land  Management 
Bureau;  National  Park  Service. 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development. 

International  Trade  Administration 

NOTICES 

Antidumping: 

Greige  polyester/cotton  printcloth  from  China 
Export  trade  certificates  of  review 
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International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act  (2  documents) 
Justice  Department 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Lat>or  Department 

See  also  Employment  and  Training  Administration; 

Pension  and  Welfare  Benefit  Programs  Office. 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Exchange  of  public  lands  for  private  land: 
Montana  (2  notices) 

Meetings: 
Cedar  City  District  Grazing  Advisory  Board 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 

Lighting  agency's  current,  planned  and 
prospective  research 


Alco  Power,  Inc. 
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National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Deep  seabed  mining,  exploration  license 
applications: 
48205        Ocean  Management,  Inc. 

National  Parle  Service 

NOTICES 
48228     Agency  information  collection  activities  under 

OMB  review 

Environmental  statements;  availability,  etc.: 
48228         Gladier  Bay  National  Park  and  Preserve,  AK 

Historic  Places  National  Register  pending 

nominations:  r 

48228         Arizona  et  al. 

National  Technical  Information  Service 

NOTICES      ' 
48206     Inventions,  Government-owned:  availability  for 
licensing 

National  Transportation  Safety  Board 

NOTICES 

48259     Meetings;  Sunshine  Act 

Nuclear  Regulatory  Commission 

PROPOMED  RUUS 

Production  and  utilization  facilities;  domestic 

licensing: 
48200         Access  authorization  program;  extension  of  time 

NOTICES 

Applications,  etc.: 
48243         Boston  Edison  Co. 

Meetings: 
48242        Reactor  Safeguards  Advisory  Committee 

Reports;  availability,  etc.: 
48242        Nuclear  regulatory  legislation;  export  licensing 
and  nuclear  nonproliferation;  information 
availability 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 
48259     Meetings;  Sunshine  Act 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans:  class  exemptions: 
48236         Residential  mortgage  financing  arrangements; 
prohibited  transaction  exemption  amendments 

Personnel  Management  Office 

PROPOSED  RULES 

Health  benefits.  Federal  employees: 
48193         Comprehensive  medical  plan  applications 
deadline 

President's  Advisory  Council  on  Private  Sector 
Initiatives 

NOTICES 
48246     Meetings 


Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
48250.       Applications;  exemptions,  renewals,  etc.  (2 
48251         documents] 

Small  Business  Administration 

PROPOSED  RULES 

Small  business  investment  companies: 
48201         Portfolio  investment  diversification  policy; 
extension  of  comments 

NOTICES 

Applications,  etc.: 
48246         BNK  Industry  Investment  Co. 

48246  Financial  Venture  Corp. 

48247  Future  Money  Corp. 
48247         Highland  Capital  Corp. 
48247        Mid-State  Capital  Corp. 

Meetings;  regional  advisory  councils: 
48247         Rhode  Island 

Social  Security  Administration 

RULES 

Social  security  benefits: 
48181         Nonpayment  of  benefits  to  prisoners 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

48206  Romaaia 

48207  Yugoslavia 

Transportation  Department 

See  Federal  Aviation  Administration;  National 
Highway  Traffic  Safety  Administration;  Research 
and  Special  Programs  Administration. 

Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms  Bureau. 
RULES 
48184     Foreign  portfolio  investment  survey 

Veterans  Administration 

NOTICES 
48256     Agency  information  collection  activities  under 
OMB  review 

Veterans'  Employment  and  Training.  Office  of 
Assistant  Secretary 

NOTICES 
48231     State  employment  security  agency  services; 
veterans  service  performance  standards 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 
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Executive  Order  12494  of  December  6,  1984 

Amending  Executive  Order  No.  11157  as  It  Relates  to  Pay  for 
Hazardous  Duty 


By  the  authority  vested  in  me  as  President  of  the  United  States  of  America  by 
Section  301(a)  of  Title  37  of  the  United  States  Code,  and  in  order  to  define  the 
scope  of  one  category  of  hazardous  duty,  it  is  hereby  ordered  as  follows: 

Section  1.  Executive  Order  No.  11157  of  June  22,  1964,  as  amended,  is  further 
amended  by  striking  out  subsection  (b)  of  Section  109  of  Part  I  and  inserting  in 
lieu  thereof  the  following: 

"(b)  The  term  'duty  involving  the  demolition  of  explosives'  shall  be  construed 
to  mean  duty  performed  by  members  who,  pursuant  to  competent  orders  and 
as  a  primary  duty  assignment  (1)  demolish  by  the  use  of  explosives  objects, 
obstacles,  or  explosives,  or  recover  and  render  harmless,  by  disarming  or 
demolition,  explosives  which  have  failed  to  function  as  intended  or  which 
have  become  a  potential  hazard;  (2)  participate  as  students  or  instructors  in 
instructional  training,  including  that  in  the  field  or  fleet,  for  the  duties  de- 
scribed in  clause  (1)  hereof,  provided  that  live  explosives  are  used  in  such 
training;  (3)  participate  in  proficiency  training,  including  that  in  the  field  or 
fleet,  for  the  maintenance  of  skill  in  the  duties  described  in  clause  (1)  hereof. 
provided  that  live  explosives  are  used  in  such  training;  or  (4)  experiment  with 
or  develop  tools,  equipment,  or  procedures  for  the  demolition  and  rendering 
harmless  of  explosives,  provided  that  live  explosives  are  used." 

Sec.  2.  This  Order  shall  be  effective  immediately. 


THE  WHITE  HOUSE. 
December  6,  1984. 
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gerteral  appltcatiility  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
tfie  Code  of  Federal  Regulations,  wtiich  is 
published  under  50  titles  pursuant  to  44 
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The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  506a 

[No.  84-703) 

Eurodollar  Bonds;  Printed  or  Engraved 
Form 

Dated:  December  4, 1984. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Final  rule. 

SUtMMAiiY:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  amending  12  CFR 
506a.l  to  permit  the  printing  or 
engraving  of  Federal  Home  Loan  Bank 
("Bank")  registered  securities  that  are 
targeted  to  markets  outside  the  United 
States.  In  the  absence  of  these  changes, 
the  Board's  regulations  would  require 
that  these  securities  be  issued  in  book- 
entry  form.  The  inability  of  the  Banks  to 
issue  securities  in  printed  or  engraved 
form  could  effectively  reduce  their 
ability  to  participate  in  the  Eurodollar 
market,  because  participants  in  that 
market  are  accustomed  to  holding 
securities  in  physical  form.  The  Board  is 
also  making  conforming  changes  to  Part 
506a  with  regard  to  conversions  and 
delivery  of  registered  foreign-targeted 
bonds. 

EFFECTIVE  DATE:  December  4, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Moira  Donohue,  Attorney,  Office  of 
General  Counsel,  (202-377-6465), 
Federal  Home  Loan  Bank  Board,  Office 
of  General  Counsel,  1700  G  Street.  NW., 
Washington.  D.C  20552. 
SUPPLEMCNTARY  INFORMATION:  In  the 
past,  participation  by  quasi- 
governmental  entities  in  the  Eurodollar 
market,  which  operates  primarily 
through  the  trading  of  physical 
certificates,  was  effectively  prohibited 
by  a  provision  of  the  Internal  Revenue 
Code  of  1954  requiring  a  30-percent 
withholding  tax  on  U.S.-source  interest 
payments  to  foreigners.  However,  on 
July  18, 1984,  Congress  amended  the 


Internal  Revenue  Code  of  1954  to  repeal 
the  30-percent  v^thholding  tax  in  certain 
circumstances.  Deficit  Reduction  Act  of 
1984,  Pub.  L.  98-369,  section  127,  98  Stat. 
648  ("DRA").  The  Department  of  the 
Treasury  issued  temporary  regulations 
regarding  the  new  statutory  provision, 
and  the  reporting  and  "backup" 
withholding  required  with  respect  to 
issuers  of  obligations  held  by  foreign 
persons  and  payors  of  interest  on  such 
obligations.  49  FR  33239  (to  be  codified 
at  26  CFR  Part  35a)  (August  22, 1984). 
This  regulatory  change  permits,  among 
other  things,  the  issuance  by  quasi- 
governmental  entities,  as  well  as  private 
corporations,  of  a  registered,  foreign- 
targeted  obligation,  the  beneficial  owner 
of  which  need  not  be  named,  but  merely 
certified  to  be  a  foreigner.  By  virtue  of 
this  regulatory  provision,  quasi- 
governmental  corporations,  such  as  the 
Banks,  may  avail  themselves  of  the 
Eurodollar  market  by  issuing  foreign- 
targeted  securities. 

Participation  in  this  market,  subject  to 
compliance  with  the  Department  of  the 
Treasury  regulations,  may  require  the 
issuance  of  a  tangible,  printed  or 
engraved  security.  The  Board's  current 
regulations,  however,  restrict  the  Banks 
to  the  issuance  of  securities  in  book- 
entry  form.  12  CFR  506a.l(c)  (1984).  The 
book-entry  limitation  was  adopted 
originally  to  eliminate  losses  and  reduce 
costs  and  paperwork  that  were  more 
likely  to  occur  with  transactions 
involving  printed  or  engraved  securities. 
42  FR  56316  (October  25, 1977).  At  the 
time  the  regulation  was  promulgated, 
however,  the  Board  did  not  contemplate 
the  need  for  an  exception  concerning 
issuances  targeted  to  foreign  markets 
because  Bank  participation  in  the 
Eurodollar  market  was  effectively 
prohibited.  In  light  of  the  recent  change 
made  by  the  DRA  and  in  Treasury 
regulations,  the  Board  finds  that  it  is 
necessary  to  amend  the  book-entry 
restriction  in  Part  506a  to  provide  for  the 
issuance  of  Eurodollar  obligations  in 
physical  form,  thereby  enabling  the 
Banks  to  compete  in  this  market  as 
contemplated  in  the  Department  of  the 
Treasury  regulations.  In  addition,  the 
amendment  revises  the  conversion 
provisions  of  Part  506a  to  permit 
conversions  between  book-entry  and 
definitive  form  for  these  registered 
securities,  to  the  extent  permitted  by  the 
terms  of  the  bonds.  Conforming  changes 
to  Part  S06a  with  regard  to  delivery  of 


registered  foreign-targeted  securities 
issued  in  definitive  form  have  also  been 
made. 

The  Board  finds  that  observance  of 
the  notice  and  comment  procedures 
prescribed  by  5  U.S.C  553(b)  and  12 
CFR  508.12  and  50ai3,  and  delay  of  the 
effective  date  pursuant  to  5  U.S.C.  553(d) 
and  12  CFR  508.14,  is  imnecessary  for 
the  following  reasons:  (1)  The 
amendments  are  minor  and  conforming 
in  nature,  and  (2)  the  revisions  relate  to 
internal  agency  procedures  regarding 
securities  issuance  by  the  Banks. 

List  of  Subjects  in  12  CFR  Part  506a 

General.  Savings  and  Loan 
Associations. 

Accordingly,  the  Board  hereby 
amends  Part  506a  of  Subchapter  A  of 
Chapter  V.  Title  12  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

Subctiaptar  A— Ganaral 

PART  506a— BOOK-ENTRY 
PROCEDURES  FOR  FEDERAL  HOME 
LOAN  BANK  SECURITIES 

S  506a.l    [AmwMledl 

1.  Amend  §  506.1(c)  by  inserting. 
before  the  final  period  at  the  end 
thereof,  the  following:  ".  or  registered 
securities  targeted  to  markets  outside 
the  United  States  in  accordance  with 
applicable  Department  of  the  Treasury 
regulations.". 

S506a.2    (Aimndedl 

2.  Amend  i  5068.2(b)  by  inserting  after 
the  phrase  "November  25. 1977"  the 
foUowring:  ",  or  registered  securities 
targeted  to  maikets  outside  the  United 
States,  to  the  extent  permitted  by  the 
terms  of  the  securities". 

SS06a.4    CAmendadl 

3.  Amend  {  S0ea.4(d)  by  inserting  after 
the  phrase  "November  25. 1977"  the 
following:  ".  or  registered  securities 
targeted  to  markets  outside  the  United 
States,  to  the  extent  permitted  by  the 
terms  of  the  •ecuritiet,". 


SS0eA.S    (Amended] 

4.  Amend  i  50ea.5(«)  by  inserting  after 
the  phrase  "November  2S,  ISTT'  the 
following:  ",  or  registered  securities 
targeted  to  markets  outside  the  United 
States."  and  by  inserting  at  the  end 
thereof  the  following  new  sentence: 
"Nothing  in  this  provision  shall  be 
construe]  to  permit  withdrawal  of 
registered  securities  targeted  to  markets 
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outside  the  United  States  in  definitive 
fonn  if  not  permitted  by  the  terms  of  the 
securities.". 

S506a.S    [AiiMndcd] 

5.  Amend  $  506a.6  by  inserting  in  the 
second  sentence  thereof  after  the  words 
"November  25. 1977."  the  following: 
"registered  securities  issued  in  deHnitive 
form  targeted  to  maricets  outside  the 
United  States,". 

(Sec.  11.  47  Stat.  733.  aa  amended;  sec  17.  47 
StaL  736,  as  amended.  12  U.S.C.  1431. 1437; 
Reorg.  Plan  No.  3  of  1947. 12  FR  4981,  3  CFR 
1947  Supp.) 

By  the  Federal  Home  Loan  Bank  Board. 
Join  F.  Ghizzoni. 
Assistant  Secretary. 

im  Doc  M-322M)  nicd  12-10-M:  KM  ami 
I  coot  t7M-«1-«i 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
(Docfctt  Na  C-2752) 

TEAC  Corporation  of  AjiMTica; 
ProMbited  Trad*  Practicas,  and 
AfHrmathf  Corracthra  Actlona 

AOCNCY:  Federal  Trade  Commission. 
action:  Modifying  order. 


;  This  Order  grants  the  request 
of  a  Montebello,  Cahfomia  supplier  of 
high  fidelity  audio  components  to 
reopen  the  proceeding  and  delete 
entirely  from  the  Commission's  October 
24. 1975,  Consent  Order,  40  FR  56658, 
Paragraph  1(11),  which  had  been 
modified  on  November  25, 1983.  48  FR 
54969,  so  as  to  permit  the  firm  to  prevent 
transshipment  of  its  products  to  dealers 
who  did  not  meet  non-discriminatory 
standards  of  promotion,  service  and 
display.  After  considering  company's 
arguments  and  other  relevant 
information,  the  Commission  concluded 
that  the  public  interest  warranted 
reopening  and  modifying  the  order  as 
requested.  The  transshipment  provision 
had  served  its  remedial  purpose.  There 
was  no  indication  that  the  Hrm  had 
engaged  in  resale  price  maintenance  or 
breached  the  transshipment  provision. 
Nor  was  there  anything  in  the  record  to 
suggest  a  need  to  retain  the  provision  as 
■  fencing-in  mechanism,  or  as  a  means 
of  preventing  anticompetitive  effects 
from  nonprice  vertical  restraints. 
Accordingly,  the  Commission  ordered 
that  the  matter  be  reopened  and 
Paragraph  1(11]  of  the  order  deleted. 

OATIS:  Modified  Order  issued  on 
November  25. 1983;  Modifying  Order 
issued  November  16, 1984. 


FOR  FURTHER  INFORMATION  CONTACT: 

Selig  Merber,  L/301-18,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
(202)  634-4642. 

SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  TEAC  Corporation  of 
America,  a  corporation.  Codification 
appearing  at  40  FR  56658  remains 
unchanged. 

List  of  Subjects  in  1«  CFR  Part  13 

Audio  components.  High  fidelity. 
Trade  practices. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Before  the  Federal  Trade  Commission 

Commissioners:  James  C.  Miller  III, 
Chairman,  Patricia  P.  Bailey,  George  W. 
Douglas,  Terry  Calvani. 

(Docket  No.  C-2752| 

Order  Reopening  and  Modifying  Order 
Issued  on  October  24,  1975 

In  the  matter  of  TEAC  Corporation  of 
America,  a  corporation. 

On  June  6, 1984,  respondent  TEAC 
Corporation  of  America  ("TEAC")  filed 
its  "Request  to  Reopen  Proceedings  and 
to  Modify  Consent  Order"  ("Request"), 
pursuant  to  section  5(b)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45(b), 
and  S  2.5  of  the  Commission  Rules  of 
Practice.  The  Request  asked  the 
Commission  to  reopen  the  proceeding  in 
Docket  No.  C-2752  and  modify  the  order 
issued  by  the  Commission  in  this  case 
on  October  24, 1975 — as  modified  by  an 
order  issued  November  25, 1983 — to 
remove  a  provision  that  restricts  TEAC's 
ability  to  limit  transshipment  of  its 
products.  TEAC's  Request  was  placed 
on  the  public  record  for  thirty  days  and 
no  comments  were  received. 

After  reviewing  TEAC's  request  and 
other  available  information,  the 
Commission  has  concluded  that  the 
public  interest  warrants  reopening  and 
modifying  the  order  in  the  manner 
requested  by  TEAC.  The  transshipment 
provision  of  the  order  (Paragraph  1(11)) 
was  adopted  principally  as  a  "fencing 
in"  restraint  ancillary  to  the  order's  ban 
on  resale  price  maintenance  ("RPM"). 
TEAC  has  shown  that  it  does  not  fix  the 
prices  at  which  its  authorized  dealers 
resell  TEAC  products,  that  TEAC 
product  prices  vary  from  dealer  to 
dealer,  and  that  the  transshipment 
provision  therefore  has  encouraged  the 
emergence  of  intrabrand  price 
competition  in  TEAC  products. 
Consequently,  Paragraph  1(11)  need  not 
be  retained  for  that  purpose. 

To  the  extent  that  Paragraph  1(11)  was 
also  intended  to  remedy  alleged 
anticompetitive  effects  of  vertical 


practices  other  than  RPM,  the  Supreme 
Court  decision  in  Continental  T.  V.,  Inc. 
V.  GTESylvania,  Inc..  433  U.S.  36 
(1977) — issued  after  the  original  order  in 
this  matter — makes  further  analysis 
necessary.  As  the  Court  explained,  non- 
.price  vertical  restraints  may  either 
enhance  or  impede  economic  efficiency 
and  consumer  welfare,  depending  upon 
whether  the  fundamental  purpose  or 
effect  of  the  restraints  is  on  balance  to 
enhance  or  exploit  market  power  or 
instead  to  promote  a  more  efficient  form 
of  distribution.  It  follows  that  devices 
that  facilitate  the  imposition  of  non- 
price  vertical  restraints — such  as 
transshipment  restrictions — similarly 
may  be  beneficial  in  some  situations 
and  harmful  in  others.  These  practices 
are  not  inherently  suspect  or  so  plainly 
anticompetitive  that  they  can  be 
condemned  without  more  extensive 
analysis  under  the  rule  of  reason.  The 
Commission  has  relied  upon  Sylvania  to 
conclude  that  it  will  only  prohibit  non- 
price  vertical  restraints  that  have  "a 
probable  adverse  effect  on  inteihrand 
competition"  at  either  the  manufacturer 
or  the  dealer  level." 

The  foregoing  cases  establish  the  need 
to  evaluate  the  likely  consequences  of 
non-price  vertical  restraints  in  the 
recording  equipment  industry  under  the 
rule  of  reason  in  considering  TEAC's 
petition.  Vertically  imposed 
transshipment  restrictions  such  as  those 
at  issue  here  are  most  likely  to  be  used 
in  conjunction  with  a  program  of  other 
non-price  vertical  restraints  that 
effectively  limits  the  entities  with  whom 
the  manufacturer  will  deal.  TEAC 
apparently  seeks  authority  to  use 
transshipment  restrictions  to  facilitate  a 
distribution  program  involving  only 
carefully  selected  dealers.  If  TEAC's 
petition  is  granted,  TEAC  could  use 
transshipment  restrictions  to  facilitate 
the  imposition  and  enforcement  of  other 
non-price  vertical  restraints. 

I 

When  market  power  either  does  not 
exist  or  cannot  be  sustained,  anticipated 
efficiency  gains  are  the  only  rational 
basis  for  a  manufacturer  to  impose  a 
vertical  restraint.  Only  procompetitive 
practices  will  survive  the  market  test 
when  the  creation  or  enhancement  of 


■  Beltone  Electronic*  Corp..  100  F.T.C.  6B.  208 
(1962).  The  CoiTuniMion  identified  two  different 
adverse  effects  upon  inlerbrand  competition  that 
could  satisfy  this  standard.  First,  the  Commission 
indicated  that  non-price  vertical  restraints  might  in 
some  circumstances  support  or  increase  the 
likelihood  of  collusion  among  competing  firms.  Id.  at 
200-07.  Second,  the  Commission  mdicated  that  non- 
price  vertical  restraints  might  in  some 
circumstances  create  or  enhance  the  market  power 
of  one  or  more  competing  firms.  Id.  at  207. 
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market  power  is  unlikely;  the  market 
does  not  reward  inefficient  distribution 
practices.  Thus,  when  the  exercise  of 
market  power  in  a  properly  defined 
relevant  market  is  unlikely,*  we  consider 
non-price  vertical  restraints  to  be 
efficiency  enhancing  in  purpose  and 
effect,  and  therefore  lawful,  without 
further  inquiry. 

Market  power  can  be  exercised  either 
by  a  dominant  firm  or  through  the  action 
of  competitors  acting  in  concert. 
Because  no  firm  can  claim  dominance  in 
the  recording  equipment  market  {see  pp. 
6-8,  infra),  we  will  focus  our  attention 
on  the  possibility  of  collusive  activities 
in  this  market'  In  this  context,  our 
concerns  are:  (1)  Whether  the  firms  that 
use  the  queiUioned  non-price  vertical 
restraints  constitute  a  significant 
competitive  threat;  and  (2)  whether  such 
a  threat  is  effectively  constrained  by  the 
remainder  of  the  market. 

In  general,  the  likelihood  of  collusion 
depends  on  the  expected  gains  from  and 
costs  of  forming  and  enforcing  a 
collusive  scheme.  Collusion  is  attractive 
only  to  the  extent  that  there  are 
potential  gains  from  cooperation,  such 
as  when  market  demand  is  inelastic  at 
the  competitive  price.  As  the  elasticity 
of  market  demand  at  the  competitive 
level  increases,  the  potential  gains  from 
collusion  decline.  Collusion  becomes 
less  likely  as  the  costs  of  forming  or 
enforcing  a  collusive  agreement 
increase.  The  likelihood  of  collusion  is 
directly  related  to,  among  other  things, 
the  overall  level  of  market 
concentration,  the  distribution  and 
aggregate  value  of  the  market  shares  of 
the  firms  using  the  challenged  practice, 
and  the  presence  and  significance  of 
barriers  to  entry.  The  likelihood  of 
collusion  is  inversely  related  to,  among 
other  things,  the  number  of  fringe  firms 
and  the  diffusion  of  their  market  shares.* 


•The  Commission  adheres  to  the  principles  of 
relevant  market  definition  it  adopted  in  198Z. 
Statement  of  Federal  Tmde  Commission 
Concerning  Horizontal  Mergers  ("FTC  Merger 
Statement "f.  Trade  Reg.  Rep.  (CCH)  No.  546  (June 
16. 1982).  at  71.  »4-85. 

'The  imposition  of  vertical  restraints  as  a  result 
of  collusive  activities  in  the  recording  equipment 
market  might  arise  in  one  of  two  forms.  First 
distributors  or  retailers  might  act  in  concerl  to 
coerce  manufacturers  to  impose  vertical  restraints 
on  their  competitors  in  order  to  limit  competition  in 
distribution  or  retailing.  Second,  manufacturers 
might  impose  vertical  restraints  in  concert  in  order 
to  facilitate  the  monitoring  of  a  collusive  agreement 
or  otherwise  to  enhance  the  exercise  of  collusive 
market  power. 

*  E.g..  R.  Posner.  Antitrust  Law:  An  Economic 
Perspective  56-59  (1978).  The  Commission  has 
recognized  that  other  factors,  in  addition  to  those 
enumerated,  also  affect  the  likelihood  of  successful 
collusion.  FTC  Merger  Statement,  supra  note  2.  at 
71,  75-8a 


The  factors  that  affect  the  feasibility 
of  successful  collusion  often  can  be  used 
to  conclude  that  it  i*  probably  not  a 
threat  to  consumer  welfare  in  a  given 
market.  For  example,  collusion  is 
unlikely  to  be  successful  in  an 
unconcentrated  market.' Moreover,  even 
in  a  somewhat  concentrated  market,  if 
the  firms  actually  using  the  vertical 
restraint  at  issue  do  not  collectively 
possess  and  are  not  likely  to  secure 
market  power,  then  the  restraint  is 
unlikely  to  facilitate  the  creation  or 
maintenance  of  market  power.  In 
particular,  non-price  vertical  restraints 
implemented  by  new  entrants  or  small 
established  firms  are  unlikely  to 
threaten  consumer  welfare.  "The  absence 
of  barriers  to  entry  is  also  likely  to 
prevent  successful  collusion.  On  the 
facts  in  this  case,  we  need  go  no  further 
than  to  determine  that  successful 
collusion  in  the  recording  equipment 
market  is  highly  unhkely.  We  do  not 
confront  a  market  in  which  non-price 
vertical  restraints  may  create  both 
market  power  and  consumer  benefits, 
and  we  therefore  do  not  need  to  balance 
positive  and  negative  effects  upon 
competition  and  consumer  welfare. 

n 

We  commence  our  analysis  of  the 
TEAC  request  by  evaluating  the  threat 
of  the  exercise  of  market  power.  TEAC 
competes  in  the  home  and  professional 
recording  equipment  segments  of  the 
high  fidelity  audio  components  market. 
The  facts  pertaining  to  the  recording 
equipment  industry  indicate  that  no  firm 
has  a  dominant  position  and  that  the 
chance  of  successful  collusion  is  remote. 
TEAC's  share  of  the  home  recording 
market  fell  substantially  between  1974 
and  1983.  so  that  it  is  now  only  the  sixth 
largest  firm  in  the  industry.  Moreover, 
only  one  firm  has  more  than  8  percent  of 
the  home  recording  market.  The 
structure  of  the  distribution  and  retailing 
segments  of  the  home  recording 
equipment  market  is  even  more  diffuse. 
Thus,  existing  levels  of  concentration  in 
this  market  at  the  manufacturer, 
distributor,  and  retailer  levels  are 
significantly  lower  than  the  threshold 
level  that  should  trigger  concern  with 
the  possibility  of  successful  collusion. 


'  In  the  context  of  horizontal  mergers,  the  fustice 
Department  has  broadly  characterized  markets  with 
Herfindahl-Hirschman  Indexes  ( "HHls")  below  1000 
as  "unconcentrated."  and  markets  with  HHIs  equal 
to  or  above  1000  as  "moderately  concentrated." 
Justice  Department  Merger  Guidelines.  «9  FR  26623, 
26830-31  (1964).  An  HHl  of  1000  or  less  certainly 
indicates  an  unconcentrated  market:  however,  for 
the  purpose  of  analyzing  non-price  vertical 
restraints,  it  may  also  be  appropriate  to  characterize 
markets  with  somewhat  higher  Hills  as 
unconcentrated. 


In  addition,  since  the  original  order 
was  entered,  at  least  twenty 
manufacturers  have  entered  and/or 
increased  their  participation  in  the  high 
fidelity  audio  components  market  and 
its  tape  recording  equipment  segment, 
indicating  the  absence  of  significant 
impediments  to  entry.  There  is  similarly 
no  evidence  of  barriers  to  entry  into  the 
distribution  or  retailing  of  home 
recording  equipment.  For  example,  the 
typical  TEAC  dealer  carries  as  many  as 
seven  competing  lines  of  tape  recording 
equipment.  The  professional  recording 
segment  is  similarly  competitive.  There 
are  at  least  twelve  manufacturers  of 
professional  recording  equipment. 
Moreover,  professional  equipment  is 
sold  to  knowledgeable  buyers  on  a  bid 
basis  by  geographically  dispersed 
dealers,  making  successful  collusion 
among  manufacturers  even  more 
difficult  and  unlikely. 

In  summary,  the  low  levels  of 
concentration  and  the  absence  of 
barriers  to  entry  into  the  manufacture, 
distribution,  and  retailing  of  recording 
equipment  make  the  creation  of  market 
power  in  this  industry  an  extremely 
remote  possibility. 

Conclusioo 

The  transshipment  provision  in 
question  has  served  its  remedial 
purpose.  There  is  no  indication  that 
TEAC  has  engaged  in  RPM  (or  has 
breached  the  transshipment  provision) 
from  October  24, 1975  to  date,  and 
nothing  in  the  record  suggests  that  there 
is  a  need  to  retain  the  transshipment 
provision  as  a  fencing  in  mechanism  to 
ensure  that  JEAC  does  not  reinstitute 
RPM. 

The  transshipment  provision  does  not 
appear  to  be  needed  to  prevent 
anticompetitive  effects  from  non-price 
vertical  restraints  either.  Because  the 
recording  equipment  market  and  its 
constituent  segments  are 
unconcentrated  at  the  manufacturer, 
distributor  and  retailer  levels,  and 
because  there  has  been  substantial 
entry,  we  conclude  that  neither  market 
dominance  nor  successful  collusion  is 
likely.  The  record  presented  by  TEAC 
and  other  information  indicate  that 
transshipment  restraints  imposed  by 
TEAC  would  pose  no  threat  to 
interbrand  competition.  At  the  same 
time,  Paragraph  1(11)  imposes 
unnecessary  costs  by  requiring  TEAC  to 
prospectively  specify  and  apply 
qualification  standards  for  all  dealers 
who  seek  to  secure  TEAC  products 
transshipped  by  TEAC's  authorized 
dealers,  including  dealers  not  served 
directly  by  TEAC.  We  therefore 
conclude  that  an  effort  by  TEAC  to 


issuea  rMovemoer  id,  iwm. 
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control  transshipment  is  very  unlikely  to 
harm  competition. 

Accordingly,  it  is  ordered  that  this 
matter  be,  and  it  hereby  is,  reopened 
and  that  Paragraph  1(11)  of  the  order  be, 
tind  it  hereby  is.  deleted. 

By  the  Commission.  Commissioner  Bailey 
voted  in  the  negative. 

Dated:  November  IS.  1984. 
Emily  H.  Rock, 
Secretary. 

(Fit  Doc  M-322«  Filed  la-lO-M  MS  un| 
MLUNQ  COOC  (rSO-OI-ll 


16CFRPart13 

(Docket  Na  SISS) 

American  MedicaJ  International,  Inc.  et 
aL;  Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACnOK  Modified  Order. 

summary:  This  Modified  Order  revises 
the  Commission's  Hnal  order  issued  on 
July  2, 1984,  49  FR  29568,  which  requires 
a  Beverly  Hills  operator  of  a  chain  of 
proprietary  hospitals  to  divest  French 
Hospital  located  in  San  Luis  Obispo, 
California  and  provide  the  Commission, 
for  a  period  of  ten  years,  with  advance 
notification  of  its  intention  to  acquire 
any  hospital  costing  $1  million  or  more 
in  the  13-8tate  area  specified  in  the  . 
order.  As  revised,  the  modified  order 
retains  the  advance  notification 
requirement  of  the  original  order,  but 
sets  forth  in  detail  the  manner  in  which 
the  firm  must  prepare  and  submit  the 
notification  to  the  Commission  and  the 
supplemental  information  that  should  be 
included. 

DATES:  Final  Order  issued  on  July  2, 
1984;  ModiHed  Order  issued  November 
9, 1984.  > 

FOR  FURTHER  INFORMATION  CONTACT 
FTC/P-852,  L  Barry  Costilo. 
Washington.  DC.  20580,  (202)  724-1208. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  American  Medical 
International,  Inc.,  a  corporation,  and 
Amisub  (French  Hospital],  a 
corporation.  Codification  appearing  at 
49  FR  29569  remains  unchanged. 

List  of  Subjects  in  16  CFR  Part  13 

Hospitals,  Trade  practices. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret  or 
apply  sec.  5,  38  Stat.  719,  as  amended:  sec  7. 
36  Stat.  731.  as  amended;  15  U.S.C  45, 18) 


'  Copie*  of  the  Order  and  Opinion  of  the 
Commiasion  Granting  in  Part  and  Denying  in  Pari 
Complaint  Counsel's  Petition  for  Reconsideration 
filed  with  the  original  document*. 


Before  Federal  Trade  Commission 

Commissioners:  James  C.  Miller  III, 
Chairman,  Patricia  P.  Bailey.  Ceorge  W. 
Douglas,  Terry  Calvani. 

[Docket  No.  9158] 

Modified  Order 

In  the  Matter  of  American  Medical 
International,  Inc.,  a  corporation,  and 
AMISUB  (French  Hospital),  a 
corporation. 

I 

Complaint  Counsel  has  filed  a  Petition 
for  Reconsideration  of  the  Commission's 
order  in  this  matter  issued  on  )uly  2, 
1984.  Respondents  have  replied  in 
opposition  thereto.  The  Commission  has 
determined  upon  review  of  the  matter 
that  its  order  of  July  2, 1984  should  be 
modiHed,  for  the  reasons  set  forth  in  the 
accompanying  opinion.  Therefore. 

It  is  ordered  that  for  purposes  of  this 
Order  the  following  definitions  shall 
apply: 

A.  "Acquire  any  hospital"  means  to 
directly  or  indirectly  acquire  all  or  any  part  of 
the  stock  or  assets  of  any  hospital,  or  enter 
into  any  arrangement  by  which  AMI  obtains 
ownership,  management,  or  contol  of  any 
hospital,  including  the  right  to  lease  or 
manage  any  hospital. 

B.  "AMI"  means  American  Medical 
International,  Inc.,  a  corporation  organized 
under  the  laws  of  Delaware  with  its  principal 
executive  offices  at  414  North  Camden  Drive, 
Beverly  Hills,  California  90210.  and  its 
directors,  officers,  agents,  and  employees, 
and  its  subsidiaries,  divisions,  affiliates, 
successors,  and  assigns. 

C  "AMISUB  (French  Hospital)"  means  the 
wholly-owned  subsidiary  corporation  of  AMI 
that  was  established  for  the  purpose  of 
acquiring  and  operating  French  Hospital 
located  in  San  Luis  Obispo,  California. 

D.  "County"  also  means  a  county 
equivalent  such  as  a  parish  in  Louisiana. 

E.  "General  acute  care  hospital,"  herein 
referred  to  as  "hospital(s),"  means  a  health 
facility,  other  than  a  federally-owned  facility, 
having  a  duly  organized  governing  body  with 
overall  administrative  and  professional 
responsiblity  and  an  organized  professional 
staff  that  provides  24-hour  inpatient  care,  and 
whose  primary  function  is  to  provide 
inpatient  services  for  medical  diagnosis, 
treatment,  and  care  of  physically  injured  or 
sick  persons  with  short-term  or  episodic 
health  problems  or  infirmities. 

F.  "Operate  a  hospital"  also  means  to  own, 
manage  or  lease  a  general  acute  care 
hospital. 

G.  "MSA"  and  "PMSA"  mean,  respectively, 
a  Metropolitan  Statistical  Area  and  a  Primary 
Metropohtan  Statistical  Area,  as  defined  as 
of  July  1, 1983  by  the  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs. 

n 

It  is  ordered  that  within  twelve  (12) 
months  from  the  date  this  Order 


becomes  final,  AMI  shall  divest, 
absolutely  and  in  good  faith,  all  stock, 
assets,  properties,  licenses,  leases,  and 
other  rights  and  privileges,  tangible  and 
intangible,  that  AMI  acquired  from 
Central  Coast  Hospital  Company, 
French  Hospital  Corporation  and  French 
Medical  Clinic  Inc.,  together  with  any 
subsequent  improvements.  The  purpose 
of  the  divestiture  is  to  reestablish 
French  Hospital  as  a  viable  competitor 
in  San  Luis  Obispo  County.  The 
divestiture  shall  be  subject  to  the  prior 
approval  of  the  Federal  Trade 
Commission. 

Pending  divestiture,  AMI  shall  take  all 
measures  necessary  to  maintain  French 
Hospital  in  its  present  condition  and  to 
prevent  any  deterioration,  except  for 
normal  wear  and  tear,  of  any  of  the 
assets  to  be  divested  so  as  not  to  impair 
French  Hospital's  present  operating 
abilities  or  market  value. 

lU 

It  is  further  ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final,  AMI  shall  not,  without 
providing  advance  notification  to  the 
Federal  Trade  Commission,  directly,  or 
indirectly  acquire  any  hospital  located 
in  the  states  of  Oregon,  California, 
Texas,  Oklahoma.  Missouri.  Arkansas, 
Louisiana,  Mississippi,  Alabama. 
Georgia.  Florida,  South  Carolina,  or 
North  Carolina,  if: 

A.  The  hospital  to  be  acquired  is  within  an 
MSA  or  a  PSMA  in  which  AMI  already 
operates  a  hospital  and  in  which  AMI. 
immediately  after  the  acquisition,  would 
operate  hospitals  that  combined  have  a 
twenty  (20)  percent  or  more  share  of  the 
licensed  general  acute  care  hospital  beds 
within  that  MSA  or  PMSA;  or 

B.  The  hospital  to  be  acquired  is  not  within 
an  MSA  or  a  PMSA  but  is  within  a  county  in 
which  AMI  already  operates  a  hospital  and 
in  which  AMI,  immediately  after  the 
acquisition,  would  operate  hospitals  that 
combined  have  a  twenty  (20)  percent  or  more 
share  of  the  licensed  hospital  beds  within 
that  county:  or 

C.  The  hospital  to  be  acquired  is  (1)  not 
within  an  MSA  or  a  PMSA  of  a  county  in 
which  AMI  already  operates  a  hospital,  but  is 
within  thirty  (30)  miles  of  a  hospital  which 
AMI  already  operates  in  another  MSA  or 
PMSA  or  county,  and  (2)  the  hospital  to  be 
acquired  and  any  hospital(8)  that  AMI 
operates  combined  have  a  twenty  (20) 
percent  or  more  share  of  the  licensed  hospital 
beds  in  the  area  within  thirty  (30)  miles  of  the 
midpoint  between  the  hospital  to  be  acquired 
and  any  hospital  operaled  by  AMI. 

Provided,  however,  that  no  acquisition 
shall  be  subject  to  this  section  Hi:  (1)  if 
the  consideration  to  be  paid  for  the 
purchase  of  the  hospital,  including 
assumption  by  AMI  of  liabilities  of  its 
present  owners,  does  not  exceed  one 
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million  dollars  ($1,000,000);  or  (2)  if 
notification  of  the  acquisition  is  required 
to  be  made,  and  in  fact  is  made, 
pursuant  to  section  7A  of  the  Clayton 
Act.  15  U.S.C.  18a.  Such  advance 
notification  shall  be  provided  when 
r  AMI'S  Board  of  Directors  or  Executive 
Committee,  or  any  entity  that  is 
authorized  to  act  on  AMI'S  behalf  in 
such  acquisitions,  authorizes  issuance  of 
a  letter  of  intent  or  enters  into  a 
purchase  agreement  to  make  such  an 
acquisition,  whichever  is  earlier. 

IV 

The  notification  required  by  section  III 
shall  be  the  Notification  and  Report 
Form  set  forth  in  the  Appendix  to  Part 
803  of  Title  16  of  the  Code  of  Federal 
Regulations,  as  amended,  and  shall  be 
prepared  and  transmitted  in  accordance 
with  the  requirements  of  that  part.  The 
notification  required  by  section  III  of 
this  Order  shall  apply  to  AMI  and  shall 
not  apply  to  any  party  that  AMI  seeks  to 
acquire.  However,  AMI  shall  provide  at 
the  same  time  of  the  filing  of  the 
Notification  and  Report  Form 
supplemental  information,  either  in 
AMI'S  possession  or  reasonably 
available  to  AMI.  relating  to  the  hospital 
to  be  acquired,  the  AMI  hospital  in  that 
geographic  area,  and  identification  and 
assessment  of  the  area  hospital  market. 
Such  supplemental  information  should 
include,  where  available,  patient  flow 
data,  annual  management  and  strategic 
plans,  hospital  utilization  and  revenue 
data,  and  documents  relating  to  market 
share,  formulation  of  hospital  prices, 
competitive  interaction  among  area 
hospitals,  implementation  of  certificate 
of  need  standards  in  the  area,  planned 
efficiencies,  relations  with  third-party 
payers,  and  physician  admitting 
patterns. 

AMI  shall  comply  with  reasonable 
requests  by  the  Commission  staff  for 
additional  information  within  fifteen 
(15)  days  of  service  of  such  requests. 

Any  acquisition  subject  to  section  III 
of  this  Order,  involving  an  arrangement 
to  lease,  manage,  or  control  a  hospital, 
shall  be  fully  described  in  the 
notification  regardless  of  whether  the 
acquisition  involves  the  acquisition  of 
any  stock  or  assets  of  a  hospital. 


It  is  further  ordered  that  AMI  shall, 
within  sixty  (60)  days  after  the  date  this 
Order  becomes  final  and  every  sixty  (60) 
days  thereafter  until  it  has  fully 
complied  with  the  provisions  of  section 
II  of  this  Order,  submit  a  report  in 
writing  to  the  Federal  Trade 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  it  intends  to 


comply,  is  complying,  and  has  complied 
with  these  provisions. 

Such  compliance  reports  shall  include 
a  summary  of  all  contacts  and 
negotiations  with  potential  purchasers 
of  the  stock  and  assets  to  be  divested 
under  this  Order,  the  identity  and 
address  of  all  such  potential  purchasers, 
and  copies  of  all  written 
communications  to  and  from  such 
potential  purchasers. 

AMI  also  shall  submit  such  further 
written  reports  as  the  staff  of  the 
Federal  Trade  Commission  may  from 
time  to  time  request  in  writing  to  assure 
compliance  with  this  Order. 

VI 

It  is  further  ordered  that  AMI  shall 
notify  the  Federal  Trade  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  corporate  change,  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  that  may  affect 
compliance  with  the  obligations  arising 
out  of  this  Order. 

By  the  Commission.  Commissioner  Bailey 
voted  in  the  negative. 

Issued:  November  9. 1964. 
EmUy  H.  Rock. 
Secretary. 

|FR  Doc.  M-3224a  Filed  12-10-M;  MS  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Adntinistration 

20  CFR  Part  404 

[Reg.  Na  4] 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  Benefits; 
Nonpayment  of  Benefits  to  Prisoners 

agency:  Social  Security  Administration. 

HHS. 

ACnow;  Final  rule. 

summary:  Section  339  of  the  Social 
Security  Amendments  of  1983.  Pub.  L 
98-21,  suspends  payments  of  old-age, 
survivors,  and  disability  insurance 
benefits  to  persons  in  prison  for 
conviction  of  a  felony.  Benefits  will 
continue  to  be  paid  to  family  members 
entitled  to  benefits  as  dependents  of 
prisoners.  This  provision  extends  to  all 
other  title  II  Social  Security  benefits  the 
statutory  prohibition  against  payment  of 
benefits  to  prisoners  which  already 
applied  to  disability  insurance  benefits 
and  childhood  disability  benefits. 


DATES:  These  regulations  are  effective 
December  11. 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

W.  Ziegler.  Legal  Assistant.  OfHce  of 
Regulations.  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore.  Maryland  21235, 
Telephone  301-594-7415. 

SUPPLEMENTARY  INFORMATION:  In 

section  339  of  Pub.  L  98-21.  enacted 
April  20. 1983,  Congress  amended 
section  202  of  the  Social  Security  Act 
(the  Act)  to  eliminate  all  monthly  benefit 
payments  under  section  202  or  223  of  the 
Act  to  any  person  for  any  month  during 
which  that  person  is  confined  in  a  jaiL 
prison,  or  other  penal  institution  or 
correctional  facility  pursuant  to  his  or 
her  conviction  of  a  felony.  This 
provision  of  the  law  extends  to  the  other 
title  II  insurance  benefits  the  basic 
restriction  on  payment  of  benefits  to 
prisoners  that  already  applied  to 
disability  insurance  benefits  and 
childhood  disability  benefits  under 
section  5(c)  of  Pub.  L.  96-473.  which  was 
effective  with  monthly  benefits  payable 
beginning  October  1. 1980.  The  new 
nonpayment  provision,  which  applies  to 
title  II  insurance  benefits  including 
disability  and  childhood  disability 
benefits,  is  effective  for  benefits  payable 
for  months  beginning  on  or  after  May  1. 
1983. 

To  conform  with  this  change  in  the 
law.  we  are  amending  20  CFR  404.468  to 
explain  that  if  a  person  is  confined  in  a 
jail,  prison,  or  other  penal  institution  or 
correctional  facility  for  conviction  of  a 
felony  committed  at  any  time,  monthly 
Social  Security  benefits  to  which  he  or 
she  is  otherwise  entitled,  on  his  or  her 
own  earnings  record  or  on  another 
person's  earnings  record,  will  not  be 
paid  for  any  month  after  April  1983  (or 
after  September  1980  in  the  case  of 
disability  or  childhood  disability 
benefits),  during  all  or  part  of  which  the 
person  is  so  confined.  "The  only 
exception  to  the  nonpayment  of  a 
prisoner's  benefits  will  be  if  the  person 
is  entitled  to  benefits  on  the  basis  of  a 
disability  and  is  actively  and 
satisfactorily  participating  in  a 
vocational  rehabilitation  program  which 
is  specifically  approved  by  a  court  of 
law  for  that  person  and  which  the 
Secretary  of  Health  and  Human  Services 
expects  will  result  in  the  person's  being 
able  to  do  substantial  gainful  work  up>on 
release  and  within  a  reasonable  time. 

Although  benefits  are  not  payable  to 
the  prisoner  during  confinement, 
payment  of  benefits  will  be  made  to 
other  persons  entitled  to  benefit 
payments  on  the  prisoner's  earnings 
record  (who  are  not  themselves  subject 
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to  the  prisoner  provision)  as  if  the 
prisoner  were  still  receiving  benefits. 

Benefits  will  be  restored  to  the 
prisoner  effective  with  the  first  full 
month  after  release  from  prison  if  he  qr 
she  is  otherwise  stili  entitled  to  these 
benefits. 

These  rules  implementing  section  339 
of  Pub.  L.  98-21  generally  follow  the 
rules  adopted  in  the  implementation  of 
section  5(c)  of  Pub.  L.  96-473  except  that 
the  nonpayment  provision  will  now 
apply  to  all  monthly  Social  Security 
benefits  and  not  just  to  certain  benefits 
based  on  disability.  Those  rules.  20  CFR 
4M.468.  were  pubUsfaed  in  the  Federal 
Rmpakat  (48  FH  5711]  on  February  & 
1983. 

Thus,  a  crime  will  be  oonsidered  a 
felony  if  it  is  an  offense  which 
constitutes  a  felony  under  applicable 
law.  In  iurisdictions  which  do  not 
classify  any  crime  as  a  felony,  such  as 
the  State  of  New  Jersey,  the  U.S. 
military  under  the  Uniform  Code  of 
Military  Justice,  and  some  foreign 
countries,  an  offense  punishable  by 
death  or  imprisonment  for  a  term 
exceeding  one  year  will  be  considered  a 
felony  for  purposes  of  these  regulations. 
(See  20  CFR  404.468(b).)  This  latter  rule 
is  the  same  as  the  definition  of  a  felony 
in  18  US.C.  1(1),  the  U.S.  Criminal  Code. 

A  jail,  prison,  or  other  penal 
institution  or  correctional  facility 
includes  any  facility  which  is  under  the 
control  and  jurisdiction  of  the  agency  in 
charge  of  the  penal  system  or  any 
facility  in  which  convicted  criminals  can 
be  incarcerated.  This  includes,  for 
example,  a  mental  hospital  for  the 
criminally  insane  which  is  used  as  a 
place  for  incarcerating  convicted 
criminals,  regardless  of  whether  that 
institution  is  operated  by  the 
correctional  authority.  A  person  under 
sentence  of  conHnement  to  any  of  these 
facilities  is  considered  "confined"  even 
though  he  or  she  is  temporarily 
hospitalized  outside  the  facili^  or  is 
temporarily  or  intermittently  outside  the 
facility  to  work,  attend  school,  or  for 
some  other  reason.  However,  a  prisoner 
who  is  released  on  parole  or  because  his 
or  her  sentence  has  ended,  been 
suspended  or  overturned  would  no 
longer  be  considered  confined  in  the 
penal  facility.  (See  20  CFR  404.488(c).) 

A  Notice  of  Proposed  Rulemaking 
explaining  the  change  in  the  regulations 
was  published  in  the  Federal  Register 
(49  PR  3872)  on  January  30, 1984. 
Interested  persons,  organizations,  and 
groups  were  invited  to  submit  data, 
views  or  arguments  pertaining  to  the 
proposed  amendments  within  a  period 
of  60  days  from  the  date  of  the  notice. 
The  comment  period  ended  on  March  30, 
19M.  The  two  comments  we  received 


criticized  the  changes  in  the  law  rather 
than  the  regulations. 

Comments:  One  commenter  opposed 
the  total  elimination  of  monthly  benefit 
payments  to  prisoners,  but  did  not 
ob)ect  to  deducting  some  percentage  of 
the  benefits  for  support  of  the  inmate 
while  incarcerated.  This  commenter 
believed  that  partial  payment  of  Social 
Security  benefits  to  an  incarcerated 
individual  should  be  made  in  order  to 
provide  that  person  with  funds  for 
support  upon  release  from  prison  until 
employment  is  obtained.  Another 
commenters  believed  that  consideration 
should  be  given  to  paying  all  the 
benefits  to  the  institution  in  which  the 
individual  is  incarcerated  to  defray 
some  of  the  expenses. 

Response:  Section  339  of  Pub.  L  98-21 
precludes  payment  of  monthly  benefits 
under  section  202  or  223  of  the  Act  to 
any  person  for  any  month  during  which 
the  person  is  incarcerated  due  to  his  or 
her  conviction  of  a  felony.  The  law 
requires  us  to  withhold  payment  under 
these  circumstances  unless  the 
exception  relating  to  participation  in  an 
appropriate  court  approved 
rehabilitation  program  applies.  The 
commenters'  suggestions  would  require 
a  change  in  the  law.  We  are  required  to 
issue  regulations  which  implement  the 
law  as  enacted  and  have  no  discretion 
concerning  the  issues  raised  in  these 
comments. 

These  regulations  amend  §  404.468  to 
apply  the  prohibition  against  payment  of 
benefits  to  prisoners  to  all  monthly 
Social  Security  benefits. 

Executive  Order  12291:  These 
regulations  have  been  reviewed  under 
Executive  Order  12291  and  do  not  meet 
any  of  the  criteria  for  a  major  regulation. 
The  implementation  of  section  339  of 
Pub.  L  98-21  produces  a  negligible 
reduction  in  benefit  payments  each  year. 
Program  costs  are  minimal.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act-  We  certify 
that  these  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  only  affect  a  small  number 
of  beneficiaries. 

Paperwork  Reduction  Act:  These 
regulations  impose  no  reporting/ 
recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Program  Nos. 

13.802,  Social  Security  Disability  Insurance; 

13.803,  Social  Security  Retirement  Insurance; 
13.805,  Social  Security  Survivors'  Insurance) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits,  Disabled, 


Old-Age,  Survivors  and  Disabihty 
Insurance. 

Dated:  July  19, 1984. 
Martha  A.  McSieen, 
Acting  Commissioner  of  Social  Security. 

Approved:  November  15, 1964. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABIUTY 
INSURANCE  (1950 ) 

For  the  reasons  set  out  in  the 
preamble.  Part  404,  Subpart  E,  Chapter 
III  of  Title  20.  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

Subpart  E— Deductions;  Reductions; 
and  Nonpayments  of  Benefits 

20  CFR  Part  404.  Subpart  E  is 
amended  as  follows: 

1.  The  authority  citation  for  Subpart  E 
reads  as  follows: 

Authority:  Sees.  205,  207.  and  1102;  53  Stat. 
1368.  as  amended.  79  Stat.  379.  as  amended. 
49  Stat.  647.  as  amended:  sec.  5  of 
Reorganization  Plan  No.  1  of  1953,  67  Stat.  18; 
42  U.S.C  405.  407, 1302,  unless  otherwise 
noted. 

2.  Section  404.468  is  revised  to  read  as 
follows: 

§  404.468    Nonpayment  of  benefits  to 
prisoners. 

(a)  General  No  monthly  benefits  will 
be  paid  to  any  individual  for  any  month 
any  part  of  which  the  individual  is 
confined  in  a  jail,  prison,  or  other  penal 
institution  or  correctional  facility  for 
conviction  of  a  felony.  This  rule  applies 
to  disability  benefits  (S  404.315)  and 
child's  benefits  based  on  disability 

(§  404.350)  effective  with  benefits 
payable  for  months  beginning  on  or  after 
October  1, 1980.  For  all  other  monthly 
benefits,  this  rule  is  effective  with 
benefits  payable  for  months  beginning 
on  or  after  May  1, 1983.  However,  it 
applies  only  to  the  prisoner:  benefit 
payments  to  any  other  person  who  is 
entitled  on  the  basis  of  the  prisoner's 
wages  and  self-employment  income  are 
payable  »8  though  the  prisoner  were 
receiving  benefits. 

(b)  Felonious  offenses.  An  offense  will 
be  considered  a  felony  if — 

(1)  It  is  a  felony  under  apphcable  law: 
or 

(2)  In  ■  jurisdiction  which  does  not 
classify  any  crime  as  a  felony,  it  is  an 
offense  punishable  by  death  or 
imprisonment  for  a  term  exceeding  one 
year. 

(c)  Confinement  In  general,  a  jail, 
prison,  or  other  penal  institution  or 
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correctional  facility  is  a  facility  which  is 
under  the  control  and  jurisdiction  of  the 
agency  in  charge  of  the  penal  system  or 
in  which  convicted  criminals  can  be 
incarcerated.  Confinement  in  such  a 
facility  continues  as  long  as  the 
individual  is  under  a  sentence  of 
confinement  and  has  not  been  released 
due  to  parole  or  pardon.  An  individual  is 
considered  confined  even  though  he  or 
she  is  temporarily  or  intermittently 
outside  of  that  facility  (e.g.,  on  work 
release,  attending  school,  or 
hospitalized). 

(d)  Vocational  rehabilitation 
exception.  The  nonpayment  provision  of 
paragraph  (a)  of  this  section  does  not 
apply  if  a  prisoner  who  is  entitled  to 
benefits  on  the  basis  of  disability  is 
actively  and  satisfactorily  participating 
in  a  rehabilitation  program  wTiich  has 
been  specifically  approved  for  the 
individual  by  court  of  law.  In  addition, 
the  Secretary  must  determine  that  the 
program  is  expected  to  result  in  the 
individual  being  able  to  do  substantial 
gainful  activity  upon  release  and  within 
a  reasonable  time.  No  benefits  will  be 
paid  to  the  prisoner  for  any  month  prior 
to  the  approval  of  the  program. 

|FR  Doc.  S4-32274  Filed  12-10-M;  6:45  am] 
BNXINQ  COOC  4190-11-M 


Food  and  Drug  Administration 
21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Director,  Center  for 
Food  Safety  and  Applied  Nutrition,  et 
at. 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
pertaining  to  food  standards,  food 
additives,  generally  recognized  as  safe 
(GRAS)  substances,  and  color  additives. 
The  amendment  clarifies  the  authorities 
delegated  and  adds  new  authorities 
relating  to  advance  notices  of  proposed 
rulemaking  for  Codex  Alimentarius  food 
standards  and  affirmation  of  GRAS 
status  of  food  substances. 
EFFECTIVE  DATE:  December  11, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Miller,  Office  of  Management 
and  Operations  (HFA-340),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4976. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  S  5.61  (21  CFR  5.61)  by 
revising  paragraph  (a)  to  clarify  the 
authority  for  issuing  notices  of  filing  of 
petitions  for  food  additives,  generally 


recognized  as  safe  (GRAS)  substances, 
and  color  additives  by  including  the 
delegates'  authority  to  issue  voluntary 
withdrawal  notices. 

The  section  is  further  amended  by 
adding  a  new  paragraph  (e)  which 
authorizes  the  Director  and  Deputy 
Director  of  the  Center  for  Food  Safety 
and  Applied  Nutrition  to  issue  advance 
notices  of  proposed  rulemaking 
pertaining  to  Codex  Alimentarius  food 
standards  and  to  terminate  those  notices 
when  it  is  concluded  that  there  is 
neither  sufficient  interest  or  need  to 
warrant  proposing  a  U.S.  standard  for 
the  food  product:  and  adding  a  new 
paragraph  (f)  which  authorizes  the 
Director  and  Deputy  Director  of  the 
Center  for  Food  Safety  and  Applied 
Nutrition  and  the  Director  and  Deputy 
Director  of  the  Center  for  Veterinary 
Medicine  to  issue  regulations  affirming 
GRAS  status  of  food  substances  when 
such  affirmations  do  not  involve  novel 
or  controversial  issues. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  positions  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Fart  5 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  701(a)  52 
Stat.  1055  (21  U.S.C.  371(a)))  and  under 
the  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  Part  5  is  amended  in  S  5.61  by 
revising  paragraph  (a)  and  by  adding 
new  paragraphs  (e)  and  (f)  to  read  as 
follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANiZATiON 

§  5.61    Food  standards,  food  addKives, 
generally  reeognlzsd  as  safe  (QRAS) 
substances,  and  color  additives. 

(a)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
under  sections  401,  409,  and  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  regarding  the  issuance  of 
notices  of  proposed  rulemaking 
pertaining  to  food  standards;  and 
notices  of  filing,  and  voluntary 
withdrawal,  of  petitions  on  food 
additives,  generally  recognized  as  safe 
(GRAS)  substances,  and  color  addii^Tves 
that  relate  to  the  assigned  functions  of 
the  respective  Center: 


(1)  The  Director  and  Deputy  Director, 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN). 

(2)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine  (CVM). 
***** 

(e)  The  Director  and  Deputy  Director, 
CFSAN,  are  authorized  to  issue  advance 
notices  of  proposed  rulemaking 
pertaining  to  Codex  Alimentarius  food 
standards,  and  notices  terminating 
consideration  of  such  standards  when 
comments  fail  to  support  the  desirability 
and  need  for  proposing  their  adoption, 
under  §  130.6  of  this  chapter. 

(f)  The  following  officials  are 
authorized  to  issue  notices  of  proposed 
rulemaking  and  issue  or  amend 
regulations  affirming  generally 
recognized  as  safe  (GRAS)  status  of. 
food  substances  under  §S  170.35  or 
570.35  of  this  chapter  where  the 
affirmations  relate  to  the  assigned 
functions  of  the  respective  Center  and 
do  not  involve  novel  or  controversial 
issues: 

(1)  The  Director  and  Deputy  Director, 
CFSAN. 

(2)  The  Director  and  Deputy  Director, 
CVM. 

Effective  date.  This  regulation  shall 
become  effective  December  11, 1984. 
(Sec.  701(a).  52  Stat.  1055  (21  U.S.C.  371(a))) 

Dated:  December  4. 1984. 
Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FR  Doc.  M-32231  Filed  «-10-»4:  8:«5  eml 
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21  CFR  Parts  436  and  442 
[Docket  No.  S3N-0210] 

AntibloUc  Drugs;  Cefazolin  Sodium 
injection;  Correction 

agency:  Food  and  Drug  Administration. 
action:  Final  rule:  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
document  that  amended  the  antibiotic 
drug  regulations  to  provide  for  the 
inclusion  of  accepted  standards  for  a 
new  antibiotic  drug,  cefazolin  sodium 
injection. 

EFFECTIVE  DATE:  December  11, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Joan  M.  Eckert,  Center  for  Drugs  and 
Biologies  (HFN-815),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4290. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  83-19535,  appearing  on  page  33478 
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in  tbe  Federal  Refistar  of  Friday.  )vly  22, 
1983.  the  ioUotiring  oorrection  i«  made: 

S44£211C    IComctodJ 

Ob  page  33480,  in  the  Rnt  column,  in 
9  442.211b  Cefazo/Jn  sodium  injection. 
paragraph  (bj(3j  is  corrected  to  read  as 
followr  Trooeed  as  directed  in 
9  436.32(a]  of  this  chapter,  except  inject 
a  sufllcient  volume  of  the  undiluted 
solution  to  deliver  50  milligrams  of 
cefazolin  per  kilogram." 

Dated  December  4. 19M. 
riiiiMiiiK.YoM^ 
Acting  Director,  Office  of  Compliance. 

(FR  Doc  M-322 
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21  CFR  Part  555 

Chloramphenicol  Drugs  for  Animal 
Use;  Chloramphenicol  Tablets 

AOmCTiFood  and  Drug  Administration. 
action:  Final  rule. 


r  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NAOA)  filed  by 
International  Multifoods  providing  for 
safe  and  effective  oral  use  of  50- 
milligram  and  1-gram  chloramphenicol 
tablets  for  treating  dogs  for  certain 
bacterial  infections. 
EFFECnvc  date:  December  11, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods.  Center  for  Veterinary 
Medicine  (HFV-114).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-3420. 
SUPPLEMENTARY  INFORMATION: 
International  Multifoods,  Multifoods 
Tower,  Box  2942,  MirmeapoKs,  MN 
55402.  filed  a  supplement  to  NADA  55- 
059  which  provides  for  use  of  50- 
milligram  and  1-gram  chloramphenicol 
tablets  in  addition  to  currently  approved 
100-.  250-.  and  500-milligram  tablets  for 
treating  dogs  for  bacterial 
gastroenteritis  associated  with  diarrhea, 
bacterial  pulmonary  infections,  and 
bacterial  urinary  tract  infections.  The 
supplemental  application  is  approved 
and  the  regulations  are  amended  to 
reflect  the  approval 

Approval  of  the  100-milligram  tablet 
was  not  previously  published. 
Accordingly,  the  approval  is  added  to 
the  regulations  at  this  time. 

Because  this  application  was 
originally  approved  before  July  1, 1975 
(40  FR  26273;  June  23, 1976)  and  because 
this  supplemenf  does  not  change  the 
approved  use  of  the  drug,  the  sponsor  is 
not  required  to  submit  a  summary  of  the 


safety  and  effectiveness  data  and 
information  under  the  freedom  of 
information  provisions  of  the  animal 
drug  regulations  in  21  CFR 
514.11(e)(2)(iiJ.  However,  a  summary  of 
the  basis  for  approval  is  available  upon 
request  in  accordance  with  21  CFR 
514.11(eM2)(i). 

The  Center  for  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d){l)fi)  (proposed  December  11. 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  555 

Animal  drugs;  Antibiotics, 
chloramphenicoL 

PART  555— CHLORAMPHENICOL 
DRUGS  FOR  ANIMAL  USE 

§  555.110a    (Amended] 

Therefore,  under  the  Federal  Food. 
Drtig,  and  Cosmetic  Act  (sec.  512  (i)  and 
(n).  82  StaL  347.  350-351  (21  U.S.C.  SOOb 
(i)  and  (n)))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Veterinary  Medicine 
(21  CFR  5.83).  9  555.110a 
Chloramphenicol  tablets  is  amended  in 
paragraph  (c)(2)(i)  by  revising  the  phrase 
"250  milligrams  or  500  milligrams"  to 
read  "50, 100.  250.  or  500  milligrams,  or  1 
gram." 

Effective  date.  December  11, 1984. 

(Sec  512  (i)  and  (n).  82  Stat.  347.  350-351  (21 
U.S.C.  360  (i)  and  (n))) 

Dated:  December  4, 1964. 
Maivin  A.  NorcroM, 

Acting  Associate  Director  for  Scientific 
Evaiuation. 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Hw  Assistant  Secretary  for 
International  Affairs 

31  CFR  Part  129 

Foreign  Portfolio  Investment  Survey 

AQCNCY:  Treasury. 
action:  Notice  of  reporting 
requirements  and  availability  of  forms. 

summary:  By  this  notice  the  Treasury 
Department  is  informing  the  public  that 
it  is  conducting  a  survey  of  foreign 
portfolio  investment  in  the  United 
States.  All  persons  who  meet  the 
reporting  requirements  set  forth  in  this 


Notice  must  report.  Survey  data  is  based 
on  foreign  holdings  as  of  December  31. 
1984.  and  reports  are  due  at  the 
Treasury  by  March  31. 1965.  Any  United 
States  issuer  of  securities  that  meets  the 
benchmark  survey  asset  test  for  a 
routine  large  issuer  and  any  United 
States  holder  ai  record  that  exceeds  the 
exemption  level  for  aggregate  foreign 
holdings  should  contact  the  Treasury 
Department  at  the  telephone  number 
listed  below  to  obtain  a  copy  of  the 
Forms  and  Instructions  if  its  Chief 
Financial  Officer  has  not  yet  received  a 
copy. 

FOR  FURTHER  iNTORMATION  CONTACT 

Bertram  Wolfe,  Foreign  Portfolio 
Investment  Project.  Office  of  the 
Assistant  Secretary,  International 
Affairs,  U.S.  Department  of  the 
Treasury,  Washington.  D.C.  20220, 
Telephone:  (202)  566-5507. 

SUPPt^MENTARY  INFORMATION:  The 

International  Investment  Survey  Act  of 
1976  (Pub.  L.  94-*72.  90  Stat.  2059.  22 
U.&C.  3101,  et  seq.)  as  amended,  [the 
"Act"],  and  E.0. 11961  of  January  19. 
1977,  (42  FR  4321).  as  amended,  require 
the  Department  of  the  Treasury  to 
conduct  periodic  comprehensive  surveys 
of  foreign  portfolio  investment  in  the 
United  States.  Regulations  governing  the 
current  Survey  were  published  in  the 
Federal  Register.  April  9, 1984,  on  pp. 
14054-14057  (31  CFR  Part  129  at  pp.  339- 
344).  The  preamble  to  those  regulations 
stated  that  the  exemption  levels  would 
subsequently  be  published  in  the 
Federal  Register. 

Who  Must  Report  and  Exemption  Leveb 

United  States  Issuers  of  Securities. 

The  reporting  obligations  of  United 
States  issuers  are  governed  by  the 
following  classifications: 

Routine  Large  Issuer  Reporters — 
Asset  Test  A  report  is  required  on  Form 
FPI-1  (Report  for  United  States  Issuers 
of  Securities)  from  every  United  States 
business  enterprise  issuer  (irrespective 
of  whether  it  has  evidence  of  foreign 
investment  in  its  securities)  which,  as  of 
the  latest  available  closing  date  of  its 
accounting  records,  had: 

(1)  Total  consolidated  assets  of  more 
than  $1  billion,  if  it  is  a  nonbanking 
business  enterprise; 

(2)  Total  consolidated  assets  of  more 
than  S2  billion,  if  it  is  a  banking 
business  enterprise. 

Selective  Small  Issuer  Reporters — 
Response  Required  When  Contacted.  A 
report  on  Form  FPI-1  is  also  required 
from  every  United  States  issuer  with 
total  consolidated  assets  of  at  least  $100 
million  that  is  informed  by  the  Treasury 
Department  that  it  must  report. 


^ 
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Total  Exemption — Assert  Test  A 
report  on  Form  FPI-1  is  not  required 
from  any  United  States  issuer  who,  as  of 
the  latest  available  closing  date  of  its 
books,  had  total  consolidated  assets  of 
less  than  $100  million. 

Exempted  Holders  of  Record  A  report 
on  Form  FPI-2  (Report  for  United  States 
Holders  of  Record)  is  not  required  from 
any  holder  of  record  who  held,  for  all  its 
foreign  customers,  combined 
investments  in  securities  of  United 
States  issuers  aggregating  $10  million  or 
less  based  on  the  fair  market  value  as  of 
December  31. 1984.  This  exemption  does 
not  apply  to  holders  of  record  under 
common  management  or  control,  except 
where  aggregate  holdings  of  all  holders 
of  record  under  a  single  parent 
institution  total  $10  million  or  less. 
Charles  Scholta, 

Deputy  Assistant  Secretary  for  Arabian 
Per  insula  Affairs. 
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ENV!RONME»ITAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IA-7-FRL-2734-4;  EPA  Na  1163] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  final  rulemaking. 

summary:  The  State  of  Kansas 
submitted  amendments  to  its  State 
Implementation  plan  (SIP)  pertaining  to 
prevention  of  significant  deterioration 
(PSD)  on  May  5, 1983.  These  Kansas 
regulations  are  contained  in  K.A.R.  28- 
19-17  through  K.A.R.  28-19-171.  On 
October  28,  1983  (48  FR  49874),  EPA 
published  a  notice  in  the  Federal 
Register  proposing  to  approve  these 
rules  except  for  K.A.R.  28-19-171.  EPA 
believes  the  Kansas  regulations  are 
approvable  with  the  exception  of  part  of 
K.A.R.  28-19-17a  and  K.A.R.  28-19-171. 
The  purpose  of  today's  action  is  to 
approve  the  Kansas  PSD  regulation.  The 
EPA  received  no  public  comments  on 
the  October  28, 1983.  proposed 
rulemaking. 

EFFECTIVE  DATE:  This  action  is  effective 
January  10, 1985. 
ADDRESSES:  Copies  of  the  State 
submission  are  available  during  normal 
business  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  VII.  Air  Branch.  324  East  11th 


Street.  Room  1415,  Kansas  City, 

Missouri  64106; 
Environmental  Protection  Agency. 

Public  Information  Reference  Unit,  401 

M  Street,  SW.,  Washington,  D.C. 

20460: 
The  Office  of  the  Federal  Register,  1100 

L  Street.  NW..  Room  8401, 

Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  ].  Chanslor.  Environmental 
Protection  Agency.  324  East  11th  Street 
Kansas  City.  Missouri  64106,  at  816/37^ 
3791,  (FTS  758-3791). 
SUPPlfMENTARY  INFORMATION:  The 
State  of  Kansas  adopted  regulations 
K.A.R.  28-19-17  through  K.A.R.  28-19- 
171  relating  to  PSD  for  new  and  modified 
sources  on  December  13. 1982.  These 
regulations  were  adopted  after  a  public 
hearing  on  November  30. 1982,  and  a  30- 
day  public  notice  of  the  hearing.  These 
regulations  were  ofTicially  submitted  by 
the  Secretary  of  the  Kansas  Department 
of  Health  and  Environment  as  a  revision 
to  the  Kansas  SIP  on  May  5. 1983.  The 
State  provided  evidence  that  the  public 
notification  and  public  hearing 
requirements  of  40  CFR  51.4  have  been 
satisfied. 

A  detailed  discussion  of  the 
provisions  of  the  Kansas  PSD 
regulations  may  be  found  at  48  FR  49874 
(October  28, 1983).  That  Federal  Register 
notice  discussed  two  minor  problems 
with  the  Kansas  regulations.  K.A.R.  28- 
19-17a(d)  incorrectly  attributes  area 
classifications  for  PSD  purposes  (Class 
I,  II  and  III)  to  the  Administrator.  This 
regulation  should  be  changed  to  show 
that  current  area  classifications  for  PSD 
purposes  were  established  under  section 
162  of  the  Clean  Air  Act.  as  amended. 
K.A.R.  28-19-17(c)  must  be  changed  to 
reflect  the  fact  that  netting  calculations 
must  not  consider  decreases  previously 
relied  upon  by  EPA  for  PSD  permits. 
This  change  is  required  by  40  CFR 
52.21(b)(3)(iii).  The  State  of  Kansas 
provided  written  commitments  on  June 
20, 1984,  to  make  the  necessary  changes 
to  these  State  regulations  as  quickly  as 
possible  Newly  adopted  State 
regulations  become  effective  on  May  1st 
of  each  year,  thus,  EPA  expects  the 
State  corrections  on  or  shortly  after  May 
1, 1965. 

K.A.R.  28-19-17a  contains  definitions 
adopted  by  reference  from  40  CFR 
52.21(b)  as  amended  by  EPA  on  June  25. 
1982  (47  FR  27554).  Among  other 
revisions,  that  rulemaking  excluded 
vessel  activities  from  the  definition  of 
"building,  structure,  facility  or 
installation"  at  52.21(b)(6).  On  January 
17, 1984,  the  Court  of  Appeals  for  the 
D.C.  Circuit  overturned  this  revision.  For 
that  reason.  EPA  cannot  fully  approve 


the  Kansas  PSD  regulations  as  they 
would  apply  to  loading  and  unloading 
operations  at  marine  terminals.  In 
today's  action,  EPA  is  retaining 
authority  under  52.21  for  permitting 
terminal  facilities  and  deferring  action 
on  the  exclusion  of  vessel  activities  in 
the  "building,  structure,  facility  or 
installation"  definition  included  in 
K.A.R.  28-19-17a  until  such  time  as  EPA 
and  then  the  State  have  an  opportunity 
to  revise  the  definition  to  conform  to  the 
Court  ruling. 

Action:  EPA  approves  Kansas  PSD 
regulations  K.A.R.  28-19-17  and  K.A.R. 
28-19-17b  through  28-19-17k.  EPA 
approves  the  definitions  in  K.A.R.  28- 
19-17a,  except  for  the  exclusion  of 
vessel  activities  in  the  definition  of 
"building,  structure,  facility  or 
installation."  Applications  for  peiTnits 
for  marine  terminal  facilities  must  be 
submitted  to  EPA  for  approval.  EPA  will 
make  a  case-by-case  determination  of 
which  emissions  from  vessel  activities 
must  be  included  in  the  source 
definition. 

Kansas  regulation  K.A.R.  2a-19-17l 
contains  provisions  which  would 
approve  the  use  of  innovative  control 
technology  in  lieu  of  best  available 
control  technology.  The  provisions  of 
this  State  rule  are  inconsistent  with  40 
CFR  51.24(s)  in  that  there  is  no  provision 
for  consent  of  the  governors)  of  the 
other  affected  state(s).  Inclusion  of  an 
allowance  for  innovative  technology 
under  40  CFR  51.24(8)  is  optional  for 
PSD  SIPs.  However,  the  regulation 
provides  that,  if  a  plan  should  allow  for 
innovative  technology,  the  consent  of 
governors  provision  is  a  requirement. 

Action:  EPA  disapproves  K.AJI.  28- 
19-171  as  part  of  the  Kansas  PSD  SIP. 
Applications  for  permits  pertaining  to 
the  use  of  innovative  control  technology 
must  be  submitted  to  ElPA  for  approval. 

40  CFR  52.884  authorizes  EPA  to 
regulate  PSD  sources  in  the  State  of 
Kansas.  Today's  action  rescinds  the 
EPA  promulgated  PSD  regulations 
except  for  permit  applications  for  new 
or  modified  marine  terminals,  sources 
wishing  to  use  innovative  control 
technology  in  lieu  of  best  available 
control  technology  (BACT),  and  sources 
locating  on  Indian  lands.  These  three 
permitting  functions  are  retained  by  the 
EPA. 

The  proposed  rulemaking  at  48  FR 
49874  proposed  retention  of  40  CFR 
52.21(h)  good  engineering  practice  (GEP) 
stack  height  authority  promulgated  as 
part  of  the  Kansas  SIP  at  40  CFR  52.884 
until  such  time  that  the  State  adopts 
acceptable  stack  height  regulations.  The 
rationale  was  that  the  Kansas  general 
stack  height  regulations  at  K.A.R.  28-19- 
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18  contain  exemptions  inconsistent  with 
the  EPA  stack  height  requirement  in  the 
PSD  regulations  at  40  CFR  52.21(h).  EPA 
is  not  taking  any  action  on  Rule  K.A.R. 
28-19-18  in  this  rulemaking.  Action  on 
the  Kansas  stack  height  regulations  will 
be  delayed  until  EPA's  general  stack 
height  regulation  is  revised  as  required 
by  Sierra  Club  and  NRDC  v.  EPA.  719  F 
2d  436  (D.C.  Cir..  1983). 

On  October  11, 1983.  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
ordered  EPA  to  reconsider  portions  of 
the  stack  height  regulations  for 
stationary  sources.  These  regulations, 
which  implemented  Section  123  of  the 
Clean  Air  Act,  were  published  at  47  FR 
5864  (February  8. 1982).  In  its  decision, 
the  Court  of  Appeals  struck  down  two 
provisions  of  those  regulations  and 
remanded  several  other  provisions  to 
EPA  for  reconsideration. 

EPA  has  developed  an  interim  stack 
height  policy.  Under  this  program, 
Kansas  will  be  issuing  permits  and 
establishing  emission  limitations  that 
may  be  affected  by  required  revisions  to 
the  stack  height  regulations.  For  this 
reason,  EPA  has  requested  that  the  State 
include  the  following  caveat  in  all 
potentially  affected  permit  approvals 
until  the  stack  height  regulations  are 
revised  by  EPA: 

In  approving  this  permit,  the  Kansas 
Department  of  Health  and  Environment  has 
determined  that  the  application  complies 
with  EPA's  proposed  amended  stack  height 
regulations  pubhshed  on  November  9. 1984 
(49  FR  44878).  Once  EPA  promulgates  final 
amended  stack  height  regulations  pursuant  to 
the  court  remand  in  Sierra  Cub  v.  EPA.  719 
F.2d  436  (DC.  Cir.  1983),  this  permit  may  be 
subject  to  modification.  This  may  result  in 
revised  emission  limitations  or  may  affect 
other  actions  taken  by  the  source  owners  or 
operators. 

Kansas  made  a  commitment  to 
include  this  type  of  caveat  in  all  affected 
permits  by  letter  dated  June  20, 1984. 
This  letter  is  part  of  the  SIP  EPA  is 
approving  today. 

Under  Executive  Order  12291,  today's 
action  is  not  "major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 

This  notice  of  final  rulemaking  is 
issued  under  authority  of  Section  110, 
Section  301  and  Part  C.  Subpart  1  of  the 
Clean  Air  Act,  as  amended. 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State 


of  Kansas  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1. 1982. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Incorporation  by  reference. 

Dated:  December  5. 1984. 
William  D.  Ruckelshaus, 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  Section  52.870  is  amended  by 
adding  new  paragraph  (c)(16)  to  read  as 
follows.  The  introductory  text  of  (c)  is 
shown  for  the  convenience  of  the  reader 
and  remains  unchanged. 

§52.870    identification  of  ptan. 
*        *        •        •        • 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

***** 

(16)  New  regulations  K.A.R.  28-19-17 
through  K.A.R.  28-19-171  applicable  to 
stationary  sources  subject  to  prevention 
of  significant  deterioration  (PSD)  permit 
requirements  were  submitted  on  May  5, 
1983.  Regulation  K.A.R.  28-19-171 
pertaining  to  the  use  of  innovative 
control  technology  is  not  approved.  By 
letter  dated  June  20, 1984,  the  State  of 
Kansas  agrees  to  follow  the  EPA  interim 
stack  height  policy  for  each  PSD  permit 
issued  until  such  time  as  EPA  revises  its 
general  stack  height  regulations. 

2.  Section  52.884  is  revised  to  read  as 
follows: 

§52.884    Significant  deterioration  Of  air 
quality. 

(a)  The  requirements  of  section  160 
through  165  of  the  Clean  Air  Act,  as 
amended  are  met;  except  that: 

(1)  EPA  retains  PSD  permit  authority 
for  Indian  lands  in  the  State  of  Kansas; 

(2)  Stationary  source  owners  or 
operators  seeking  permits  using 
innovative  control  technology  in  lieu  of 
best  available  control  technology 
(BACT)  must  obtain  PSD  permits  from 
EPA;  and 

(3)  Owners  or  operators  of  marine 
terminals  seeking  to  obtain  PSD  permits 
to  build  new  or  modify  existing  loading 
or  unloading  facilities  in  the  State  of 
Kansas  must  obtain  such  permits  from 
EPA. 

[h]  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  S  52.21(h)  Stack 
heights  are  incorporated  and  made  part 
of  the  applicable  state  plan  for  the  State 
of  Kansas  for  all  permitting  activities. 


The  provisions  of  S  52.21  (b)  through  (w) 
are  incorporated  and  made  part  of  the 
applicable  state  plan  for  the  State  of 
Kansas  for  purposes  of  EPA  permitting. 

|FK  Doc  84-32288  Filed  12-10-84;  ft4S  •m| 
BtUJNO  CODE  (SaO-SCMi 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  EC  Docket  No.  79-26S1 

Nighttime  Power  Limitations  for  Class 
IV  AM  Broadcast  Stations;  Effective 
Date 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMIMARY:  This  action  specifies  the 
effective  date  for  rule  changes 
increasing  the  maximum  nighttime 
power  for  Class  IV  AM  stations,  thereby 
making  it  possible  for  these  stations  to 
overcome  interference  problems.  (April 
13,  1984,  49  FR  14742). 
EFFECTIVE  DATE:  December  15. 1984. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  David,  Mass  Media  Bureau 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Order 

In  the  matter  of  amendment  of  Part  73  of 
the  Commission's  Rules  and  Regulations 
Concerning  the  Nighttime  Power  Limitations 
for  Class  IV  AM  Broadcast  Stations  (BC 
Docket  No.  79-265). 

Adopted:  November  30, 1984. 

Released:  December  3. 1984. 

By  the  Chief,  Mass  Media  Bureau. 

1.  On  March  15, 1984,  the  Commission 
adopted  a  Report  and  Order  in  this 
proceeding  amending  the  Commission's 
Rules  to  permit  an  increase  in  nighttime 
power  for  Class  IV  AM  stations  from  the 
current  maximum  of  250  watts  to  1,000 
watts  (1  kilowatt). 

2.  The  new  rules  permit  a  four-fold 
nighttime  power  increase  for  Class  IV  r 
stations,  most  of  which  now  operate              / 
with  a  nighttime  power  of  250  watts.  In 
addition,  the  Commission  adopted 

special  procedures  to  simplify  the  power 
increase  process  for  most  Class  IV 
stations.  For  most  Class  IV  stations 
(those  that  operate  non-directionally 
daytime  with  1  kw  power)  if  will  not  be 
necessary  to  file  an  application  to 


Region  VII,  Air  Branch,  324  East  11th         that  reason,  EPA  cannot  fully  approve  stack  height  regulations  at  K.A.R.  28-19- 
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obtain  the  power  increase.  Instead,  the 
Commission  issued  Show  Cause  Orders 
modifying  the  station  licenses  to  specify 
the  higher  nighttime  power  level.  As  a 
result,  these  stations  already  are  in  a 
position  to  increase  power  as  soon  as 
the  rule  change  itself  goes  into  effect. 
For  the  small  group  of  Class  IV  stations 
which  operates  directionally  or  with  less 
than  1  kw  daytime,  it  will  be  necessary 
to  file  a  minor  change  application  in 
order  to  obtain  the  four-fold  increase  in 
nighttime  power  specified  in  the  new 
rules.  Once  the  application  is  granted, 
these  stations  will  be  in  a  position  to 
increase  power  when  the  rules  go  into 
effect. 

3.  In  adopting  the  new  rules,  the 
Commission  noted  that  implementation 
of  the  power  increase  had  to  await 
completion  of  ongoing  negotiations  with 
Mexico  regarding  use  the  higher 
nighttime  power.  Once  this  was 
accomplished,  the  Commission  needed 
to  coordinate  with  Canada  and  Mexico 
regarding  a  date  when  Class  IV  stations 
in  all  three  countries  could  increase 
power.  This  was  to  be  announced  in  a 
further  notice.  In  the  meantime,  the  rule 
change  was  not  put  into  effect. 

4.  'The  necessary  agreements  with 
Canada  and  Mexico  have  now  been 
reached,  and  arrangements  have  been 
made  with  both  countries  for  the  power 
increase  to  take  effect  on  December  15. 
1984.'  As  a  result,  we  can  specify  that  as 
the  date  on  which  the  rule  goes  into 
effect.'  However,  it  is  important  to  bear 
in  mind  that  any  needed  application  for 
power  increase  must  be  filed  early 
enough  that  action  on  it  can  be  taken 
before  on  December  15, 1984. 

5.  Accordingly,  it  is  ordered,  that  the 
amendments  to  Sections  73.21.  73.27, 
73.182  and  73.3571  specified  in  the 


'  Ten  U.S.  tlationa  will  t>e  bnefly  deUyed  in 
obldining  full  power  increase.  On  December  IS, 
1984.  (>iey  will  t>e  able  to  double  Iheir  nighttime 
power  lo  500  wstti.  and  no  by  later  than  July  15, 
19BS.  they  will  be  able  to  obtain  the  full  nighttime 
power  increase.  This  brief  delay  in  the  full  power 
increase  is  necestar>'  in  order  to  provide  an 
opportunity  for  specified  Mexican  stations,  to  which 
they  are  linked,  lo  acquire  facilities  for  1.000  watts 
of  operation. 
The  stations  are  as  follows: 
1240  kHx    KSON    San  Diego.  California 
1240  kHz    KSOX     Raymondville.  Texas 
1340  kHt    KOl^    Port  AHhur.  Texas 
1400  kHz    KAAP    Santa  Paula.  California 
1400  kHz    KTUC    Tucson.  Arizona 
1450  kHz    KDAP    Douglas.  Arizona 
1450  kHz    KFIT    Tucson.  Arizona 
1490  kHz     KAIR    Tucson.  Arizona 
1490  kHz    KIBL    Beeville.  Texas 
1490  kHz    KVOZ    Laredo.  Texas 
'Pursuant  lo  5  US.C.  553(dJ.  it  is  not  necessary 
to  wait  30  days  following  publication  of  this  Order 
before  putting  the  rule  into  effect  because  this  rule 
change  relieves  a  restrictioiL  Moreover,  ample 
notice  has  been  given  of  the  rule  change  itself  by 
the  publication  of  the  Report  and  Order  making  the 
change. 


Report  and  Order  in  this  proceeding  are 
effective  December  15, 1984. 

6.  For  further  information  on  these 
matters,  please  call  Larry  Olson, 
telephone  (202)  632-6955,  or  Jonathan 
David,  telephone  (202)  632-7792. 

(Sees.  4.  303.  48  Stat.,  as  amended.  1066, 1082: 

47  U.S.C.  154,  303)) 

Federal  Communications  Commission. 

lames  C  McKinney, 

Chief.  Mass  Media  Bureau. 
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47  CFR  Part  83 

[PR  Docket  No.  84-29;  RM  4559;  FCC  84- 

583] 

Update  of  Commission't  Rufes 
Governing  Requirements  for 
Radiotelegraph  Auto  Alarm  Receivers, 
Automatic-AlamvSignal  Keying 
Devices  and  Ship  Radar  installations  hi 
the  Maritime  Mobile  Service 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARV:  This  action  responds  to  a 
petition  for  rulemaking  filed  by  BAIT 
Incorporated.  The  petitioner  requested 
that  the  Commission's  rules  be  amended 
to  bring  the  requirements  of 
radiotelegraph  auto  alarm  receivers  into 
conformance  with  those  of  other 
maritime  nations  to  preclude  dual 
equipment  inventories  and  production 
lines.  In  response  to  the  petition,  the 
Commission  is  adopting  new  standards 
for  radiotelegraph  auto  alarm  receivers 
while  permitting  equipment  currently  in 
service  to  be  used  for  an  indefinite 
period.  This  item  also  changes 
laboratory  test  requirements  applicable 
to  radiotelegraph  aufomatic-alarm- 
signal  keying  devices  and  specifications 
for  ship  radar  installations.  The 
intended  effect  of  this  action  is  to 
establish  equipment  standards  which 
promote  efficient  use  of  the  spectrum 
with  no  adverse  impact  upon  safety 
considerations,  to  establish  equipment 
requirements  consistent  with  modem 
technology,  and  to  provide  for  more 
standardized  ship  radar  specifications. 

date:  Effective  January  7. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  H.  McNamara,  Private  Radio 
Bureau,  (202)  632-7175. 

List  of  Subjects  in  47  CFR  Part  83 

Communication  equipment.  Marine 
safety.  Radio,  Ship  stations.  Telegraph, 
Ves.sels. 


Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Requirements  for 
radiotelegraph  auto  alarm  receivers, 
radiotelegraph  autouiatic-alarm-signal  keying 
devices  and  ship  radar  installations  in  the 
Maritime  Mobile  Service  (PR  Docket  No.  84- 
29  RM-4559). 

Adopted:  November  21, 1984. 

Released:  November  29. 1984. 

By  the  Commission: 

1.  In  this  Report  and  Order  we  are 
amending  Part  83  of  our  rules  regarding 
the  requirements  for  radiotelegraph  auto 
alarm  receivers,  radiotelegraph 
automatic-alarm-signal  keying  devices 
and  ship  radar  installations  in  the 
Maritime  Mobile  Service. 

Auto  Alarm  Receivier 

2.  Cargo  ships  subject  to  the 
radiotelegraph  provisions  of  Title  III, 
Part  U  of  the  Communications  Act  of 
1934,  as  amended,  which  carry  only  one 
radio  officer,  are  required  by  the  Act  to 
be  fitted  with  radiotelegraph  auto  alarm 
receivers.  Such  auto  alarm  receivers  are 
required  to  be  capable  of  receiving 
radiotelegraph  signals  transmitted  on 
500  kHz,  the  international  distress  and 
calling  frequency,  and  to  be  in  operation 
when  the  radio  officer  is  not  on  watch. 

3.  The  Commission's  rules  currently 
mandate  that  a  radiotelegraph  auto 
alarm  receiver  respond  without 
adjustment  and  with  the  same 
sensitivity  to  signals  on  the  frequencies 
from  492  kHz  to  508  kHz  inclusive.  This 
provision  has  been  in  existence  for 
many  years  and  is  based  upon  the 
Safety  of  Ufe  at  Sea  (SOLAS) 
Convention  Regulations.  The  SOLAS 
regulations  are  flexible  in  that  they 
provide  for  uniform  sensitivity  over  a 
band  extending  not  less  than  4  kHz  and 
not  more  than  8  kHz  on  each  side  of  the 
frequency  500  kHz.  As  indicated,  the 
Commission's  rules  specify  the 
maximum  bandwidth  allowable. 

The  World  Administrative  Radio  » 

Conference  (WARC).  Geneva.  1979 
adopted  a  10  kHz  guardband  from  495 
kHz  to  505  kHz  for  the  frequency  500 
kHz.'  The  rationale  for  this  action  was 
that  technical  progress  has  led  to  the 
production  of  more  stable  and  reUable 
equipment  and  that  the  radio  frequency 
spectrum  should  be  used  in  the  most 
efficient  way  possible.  While  the  date  of 
entry  into  force  for  the  new  guardband 
arrangement  has  not  been  established, 
plans  are  being  made  to  establish  such  a 
date,  not  earlier  than  January  1, 1990.  at 


■  See  Recommendation  200  of  ttie  World 
Administrative  Radio  Conference.  Geneva.  J979. 


State  Implementation  Plan  for  the  State        of  Kansas  for  all  permitting  activities.  necessary  to  file  an  application  to 
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the  next  competent  WARC  scheduled 
for  1987.* 

4.  In  response  to  a  petition  filed  by 
SAIT  Incorporated  (RM-4559)  the 
Commission  proposed  to  require  auto 
alarm  receivers  submitted  for  type 
approval  in  the  future  to  conform  with 
the  new  10  kHz  guardband  arrangement 
adopted  by  the  1979  WARC  Such 
receivers  would  be  less  susceptible  to 
interference  while  continuing  to  be 
consistent  with  SOLAS  Regulations. 
Further,  the  proposal  would  eliminate 
the  need  for  some  manufacturers  to 
maintain  two  inventories  and  two 
production  lines  for  equipment  to  meet 
the  requirements  of  both  United  States 
and  foreign  flag  vessels.  The  intent  was 
to  initiate  the  implementation  of  new 
standards  which  would  promote 
efficient  use  of  the  spectrum  with  no 
adverse  impact  on  safety. 

5.  Although  no  cut-off  date  to  preclude 
the  installation  of  existing  auto  alarm 
receivers  was  proposed,  comments 
concerning  this  issue  were  requested. 
Additionally,  the  NPRM  proposed  to 
delete  the  requirement  for 
manufacturers'  tests  and  the  FCC 
laboratory  test  procedures.  The  design 
specifications  previously  found  in  the 
manufacturers'  tests  and  the  FCC 
laboratory  test  procedures  were 
incorporated  into  the  auto  alarm 
technical  requirements.  The  FCC 
laboratory  test  procedures  would  be 
issued  in  the  form  of  an  Office  of 
Science  and  Technology  Bulletin. 

6.  The  Radio  Officers  Union,  District  3 
of  the  National  Marine  Engineers' 
Beneficial  Association  (ROU)  filed  the 
only  comments  addressing  the  proposed 
changes  in  the  auto  alarm  receiver  rules. 
ROU  opposes  implementing  the  10  kHz 
guardband  arrangement  at  this  time.  It 
argues  that  although  establishing 
requirements  consistent  with  "modern 
technology"  is  a  worthy  goal,  many 
foreign  ships  and  coast  stations  still 
operate  radiotelegraph  equipment  built 
in  the  1930's  and  1940's.  ROU  states  that 
because  this  equipment  does  not  have  a 
high  degree  of  frequency  stability,  auto 
alarms  must  be  as  broadly  luned  as 
practicable  to  ensure  reception  of  off- 
frequency  distress  signals  until  the  older 
equipment  is  completely  phased  out.    - 
ROU  feels  it  would  be  premature  for  the 
Commission  to  amend  the  rules  until  an 
implementation  date  for  the  10  kHz 
guardband  is  fixed  by  the  next 
competent  WARC.  Further,  ROU  sees  no 


■  See  Recolution  COM  4/5  of  the  Worid 
Adminiitrative  Radio  Conference  for  Mobile 
Services.  Geneva.  1963. 

»  Notice  of  Proposed  Rule  Making  (NPRM).  PR 
Docket  No.  84-29.  releaaed  February  3. 19S4.  49  FR 
5634. 


merit  in  considering  any  production 
inconvenience  the  current  rules  impose 
on  foreign  manufacturers  such  as  the 
petitioner.  It  argues  that  it  is  simple  and 
inexpensive  to  modify  auto  alarm 
receivers  to  broaden  the  frequency 
response  range. 

7.  In  view  of  ROU's  comments,  we 
conclude  that  there  is  no  need  to 
establish  a  cut-off  date  after  which  the 
installation  of  currently  type  approved 
auto  alarm  receivers  would  no  longer  be 
authorized.  Consideration  of  any  such 
action  will  be  appropriate  after  the  . 
international  implementation  date  is 
fixed  by  the  next  mobile  WARC. 
However,  we  believe  it  is  appropriate  to 
require  that  auto  alarm  receivers  type 
approved  in  the  future  conform  to  the 
more  spectrum  efficient  10  kHz 
guardband  arrangement.  This  represents 
a  logicial  first  step  in  the  gradual 
implementation  of  a  technical  standard 
which  will  be  required  by  the 
International  Radio  Regulations.  This 
action  will  permit  the  continued 
production  and  installation  of  currently 
type  approved  auto  alarm  receivers  on 
U.S.  ships.  It  will  also  allow  the 
production  and  installation  of  auto 
alarm  receivers  conforming  to  the  new 
10  kHz  guardband  arrangement  which 
will  become  mandatory  sometime  after 
January  1, 1990.  Since  such  auto  alarm 
receivers  meet  the  requirements  of 
SOLAS  and  are  now  utilized  on  foreign 
vessels  safety  will  not  be  adversely 
impacted.  Accordingly,  we  are 
amending  §  §  83.453,  83.554.  83.555. 
83.556  and  83.557  of  the  rules  concerning 
auto-alarm  receivers  as  proposed. 

Automatic-Alann-Signal  Keyer 

8.  The  automatic-alarm-signal  keyer  is 
required  to  be  fitted  on  board  large 
oceangoing  ships.*  The  function  of  the 
automatic-alarm-signal  keyer  is  to 
generate  the  radiotelegraph  alarm  signal 
and  to  provide  a  means  to  key  this 
alarm  signal  into  the  500  kHz  main  or 
reserve  transmitter. 

9.  The  output  of  the  automatic-alarm- 
signal  keyer  contains  a  relay,  the 
contacts  of  which  must  be  capable  of 
carrying  the  current  and  voltage  used  in 
the  keying  circuits  of  shipboard 
transmitters.  Section  83.555  of  the 
Commission's  rules  provides  that  such 
equipment  shall  be  tested  for  a  direct 
current  carrying  capacity  of  two 
amperes  through  a  noninductive 
resistance  of  115  ohms.  The  keying 
circuits  of  automatic-alarm-signal 
keyers  used  on  nearly  all  newly 
installed  shipboard  main  and  reserve 


*  The  requirement  is  applicable  to  ships  subject  to 
Title  III.  Part  II  of  the  Communications  Act  of  1934, 
as  amended.  47  U.S.C.  351-364. 


transmitters  are  designed  to  operate  at 
12  and/or  24  volts  of  direct  current  with 
a  carrying  capacity  of  less  than  0.5 
amperes  (500  milliamperes).  Therefore, 
the  two  ampere,  115  ohm  test  required 
by  the  rules  appeared  to  be  out-dated. 

10.  In  the  NPRM  in  this  proceeding  the 
Commission  proposed  new  technical 
requirements  with  respect  to  the  current 
and  voltage  capacity  of  the  output  relay 
of  automatic-alarm-signal  keyers  while 
retaining  provisions  in  the  rules  for 
those  cases  involving  more  demanding 
shipboard  transmitters.  Specifically,  the 
standard  contained  in  §  83.555(c)(5)(i)  of 
the  rules  was  proposed  to  be  amended 
(see  new  S  83.562(i))  to  require  the 
transmitter  keying  circuit  of  the  device 
to  have  a  direct  current  carrying 
capacity  of  2.0  amperes  through  a 
noninductive  resistance  of  115  ohms,  or 
0.75  amperes  through  a  noninductive 
resistance  of  32  ohms,  whichever  is 
appropriate.  This  standard  would  ensure 
that  the  keying  circuit  of  type  approved 
automatic-alarm-signal  keyers  would  be 
sufficient  to  key  all  type  approved 
shipboard  transmitters. 

11.  In  addition  the  rules  applicable  to 
the  automatic-alarm-signal  keyer  were 
proposed  to  be  amended  by  removing 
the  requirement  for  manufacturers'  tests 
and  the  FCC  laboratory  test  procedures. 
The  design  specifications  previously 
found  in  the  manufacturers'  tests  and 
the  FCC  laboratory  test  procedures  were 
incorporated  into  the  automatic-alarm- 
signal  keyer  technical  requirements.  The 
FCC  laboratory  test  procedures  would 
be  Jssued  by  the  Commission  in  the  form 
of  an  Office  of  Science  and  Technology 
Bulletin. 

12.  ROU  supported  the  proposed  rule 
changes.  No  other  comments  addressed 
this  issue.  For  the  reasons  stated  above 
we  are  amending  §§  83.451.  83.561, 
83.562,  and  83.564  to  update  the  rules  ' 
concerning  radiotelegraph  automatic- 
alarm-signal  keyers  as  proposed. 

Ship  Radar 

13.  Ship  radar  specifications  are 
incorporated  in  the  rules  by  reference  to 
the  Radio  Technical  Commission  for 
Marine  Services  (RTCM)  Final  Report  of 
Special  Committee  No.  65 — Ship  Radar. 
Change  1  to  Volume  II  of  the  Final 
Report  amended  the  performance 
specifications  for  new  radar 
installations  on  board  oceangoing  ships 
of  at  least  1600  gross  tons.  The  net  result 
of  the  change  is  that  the  RCTM  radar 
specifications  now  meet  or  exceed  the 
International  Maritime  Organization's 
(IMO)  performance  standards  for  radar 
equipment  as  contained  in  IMO 
Resolution  A.477  {XII)  adopted 
November  19. 1981.  The  NPRM  proposed 


Uie  publication  ol  u>e  ftepon  ana  uraer  raaKing  me 
change. 


Vessels. 


Administrative  Radio  Conference.  Geneva.  J979. 


Federal  Register  /  Vol.  49.  No.  239  /  Tuesday.  December  11.  1984  /  Rules  and  Regulations      48189 


to  amend  §S  83.405  and  83.465  to 
consolidate  provisions  applicable  to 
ship  radar  stations  and  to  incorporate 
the  RTCM  Change  1  into  the  radar 
performance  specifications. 

14.  ROU  supported  the  proposed 
changes  in  ship  radar  specifications.  The 
Sperry  Corporation  also  filed  comments. 
Sperry  previously  filed  a  petition  for 
rulemaking  (RM-4779)  relating  to  radar 
reliability  testing  requirements.  Sperry's 
comments  are  germane  to  their  petition 
rather  than  to  this  proceeding. 
Therefore,  Sperry's  comments  are 
beyond  the  scope  of  this  proceeding. 
The  merits  of  Sperry's  petition  for 
rulemaking  will  be  addressed  in  a 
separate  proceeding. 

15.  For  the  reasons  given  above  we 
are  amending  §§  83.405  and  83.465  to 
incorporate  Change  1  into  the  radar 
performance  specifications  and 
consolidate  provisions  applicable  to 
ship  radar  stations  as  proposed  in  the 
NPRM. 

Concluaion 

16.  In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b). 
we  certify  that  these  rules  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These  rule 
amendments  concern  certain 
radiotelegraph  and  radar  equipment 
required  by  law  to  be  carried  on  board 
large  oceangoing  ships  for  safety 
purposes.  No  equipment  now  in  service 
will  be  affected  by  the  new  rules  and  no 
small  entities  manufacture  the  subject 
types  of  specialized  marine  equipment. 

17.  The  amendments  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

18.  Accordingly,  it  is  ordered.  That 
under  the  authority  contained  in 
Sections  4(i]  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r),  the 
Commission's  rules  are  amended  as  set 
forth  in  the  attached  Appendix,  effective 
January  7. 1985. 

19.  It  is  further  ordered.  That  a  copy  of 
this  Report  and  Order  shall  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

20.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

21.  For  further  questions  on  matters 
covered  in  this  document,  contact 
Robert  McNamara,  (202)  632-7175, 

(Sees.  4,  303,  48  Stat.,  as  amended,  1066. 1082: 
47  U.S.C.  154,  303) 


Federal  Communications  Commission. 

William  |.  Trkarico, 

Secrefary. 

Appendix 

PART  83— STATIONS  ON  SHIPBOARD 
IN  THE  MARmME  SERVICES 

Part  83  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

§•3.141    [Am«nd«d] 

1.  In  §  83.141.  the  reference  to 

"§  83.557(b)(4)(i),  (ii),  (v)  and  (vi)"  in 
paragraph  (c)  is  revised  to  read 
"5  83.568(b)(4)(i),  (ii).  (v)  and  (vi)". 

2.  Section  83.405  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(3)(vi), 
as  shown  below,  and  by  removing  the 
hyphen  between  "ship"  and  "radar"  in 
paragraph  (c). 

SS3.405    Special  provisions  appltcaM*  to 
ship  radar  stations. 

•  ft        *        *        « 

(b)  *  *  • 

(1)  The  station  licensee  of  each  ship 
radar  station  shall  provide  and  require 
to  be  kept  at  the  station  a  permanent 
installation  and  maintenance  record. 
Entries  in  this  record  shall  be  made  by 
or  under  the  personal  direction  of  the 
responsible  installation,  service,  or 
maintenance  operator  concerned  in  each 
particular  instance,  and  the  station 
licensee  shall  have  joint  responsibility 
with  the  responsible  operator  for  the 
accurate  making  or  required  entries. 

•  *        *        ft        ft 

(3)  *   *   * 

(vi)  An  entry  shall  be  made  without 
undue  delay  in  the  ship  radar  station  log 
whenever 

(A)  the  radar  becomes  inoperative  or 
its  output  becomes  in  any  way  suspect; 

(B)  a  radar  fault  is  cleared  (including 
the  means  by  which  the  clearance  was 
accomplished);  or 

(C)  any  maintenance  is  carried  out. 

•  ft        •        *        * 

8.  Section  83.443  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

$83,443    Radio  instaltotions. 

(a)  The  main  radiotelegraph 
installation  includes  a  main  transmitter, 
a  main  receiver,  a  main  power  ^upply,  a 
main  antenna  system,  and  a 
radiotelephone  distress  frequency  watch 
receiver. 


§83.445    lAmwtdad] 

5.  Section  83.445  is  amended  by 
removing  the  Footnote  1  symbol 
following  the  section  heading  and  by 
removing  the  associated  Footnote  1. 


§83.444    [AiMndod] 

4.  Section  83.444  is  amended  by 
removing  paragraph  (h)  and  its  footnote. 


§  83.451     (Amandod] 

6.  In  S  83.451,  the  reference  "5  83.555" 
is  revised  to  read  "§  83.561". 

7.  Section  83.453  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  83.453    Radiotetegraph  auto  alarm. 

«  •  *  *  • 

(b)  The  following  radiotelegraph  auto 
alarms  are  acceptable  for  use  pursuant 
to  §  83.205: 

(1)  A  radiotelegraph  auto  alarm  that 
was  type  approved  by  the  Commission, 
prior  to  (effective  date  of  Report  and 
Order  associated  with  this  rulemaking 
item). 

(2)  A  radiotelegraph  auto  alarm  that 
was  type  approved  by  the  Commission 
subsequent  to  (effective  date  of  Report 
and  Order  associated  with  this 
rulemaking  item),  pursuant  to  §  83.554. 
to  be  compatible  with  a  10  kHz 
guardband. 


§§  83.463a.  83.464    [Amwtdad] 

8.  Section  83.464  is  removed  and 
§  83.463a  is  redesignated  S  83.464. 

9.  Section  83.465  and  its  heading  are 
revised  to  read  as  follows: 

§  83.465    Radar  Installation  roquiramants 
and  spaciflcattons. 

(a)  On  ships  between  500  and  1.600 
gross  tons  that  are  constructed  on  or 
after  September  1, 1984,  and  are  engaged 
in  international  voyages  all 
compulsorily  installed  ship  radar  must 
comply  with  Regulation  12,  Chapter  V  of 
the  International  Convention  for  the 
Safety  of  Life  at  Sea,  1974  (SOLAS),  as 
amended.  Performance  standards  must 
not  be  inferior  to  recommendations  in 
IMO  Resolution  A.477(XII). 

(b)  On  ships  over  1,800  gross  tons  all 
radar  installations  provided  to  meet  the 
requirements  of  SOLAS  shall  comply 
with  the  following  requirements  in 
addition  to  all  other  applicable 
requirements  of  Part  83: 

(1)  The  main  display  position  of  the 
radar  station  shall  be  located  in  the 
wheelhouse  and  the  radar  shall  be 
capable  of  being  switched  on  and  off 
and  operated  from  that  position. 

(2)  A  reflection  plotter  shall  be 
available  and  facilities  for  plotting 
provided  as  necessary. 

(c)  On  ships  over  1.600  gross  tons  all 
compulsorily  installed  ship  radar 
stations  shall,  in  addition  to  meeting  all 


at  amenaea.  47  u.i>.\^.  hi-mm. 
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other  relevant  provisions  of  this  chapter, 
comply  with  the  applicable  radar 
specificatians  tssaed  by  the  Radio 
Technical  Catnmission  for  Marine 
Services  onder  date  of  [aiy  IB,  1S7&.  as 
given  in  the  Final  Report  of  Special 
Committee  No.  65-Ship  Radar,  as 
amended  by  Change  1  to  Volume  U. 
These  requirements  took  effect  on  April 
27, 1981,  and  were  not  retroactive.  These 
specificatiom  may  be  obtained  from  the 
commercial  duplication  firm  awarded  a 
contract  by  the  Commission  to  make 
copies  of  Commission  records  and  offer 
them  for  sale  to  the  public.  The  name 
and  address  of  the  carrent  Contractor  is 
contained  in  Section  0.4^  of  the 
Commission  rules.  The  applicable 
specifications  are  as  follows: 

(1)  For  radar  eq^iipment  installed  after 
May  25, 1980,  the  applicable  document  is 
entitfed  "Terfbrmance  Specification  for 

a  General  Purpose  Navigational  Radar 
Set  for  Oceangoing  Ships  of  1600  Tons 
Cross  Tonnage  and  Upwards,  For  New 
Radar  Installations."  This  specification 
including  its  Appendix  A — Design  and 
Testing  Specifications — may  be  found  in 
Part  I  of  VohHne  II  of  the  SC-^  Final 
Report. 

(2)  For  equipment  installed  before 
May  25, 1980,  the  applicable  document  is 
entitled  "Performance  Specification  for 

a  General  Purpose  Navigational  Radar 
Set  For  Oceangoing  Ships  of  1600  Tons 
Gross  Tonnage  and  Upwards  For  Ships 
Already  Fitted."  This  specification  may 
be  found  is  Part  II  of  Volume  II  of  the 
SC-65  Final  Report. 

{3)  Recommendations  for  tools,  test 
instruments,  spares  and  technical 
manuals  may  be  found  in  Appendixes  I, 
U,  m  and  IV  of  Part  IV  of  Volume  HI  of 
the  SC-65  Final  Report 

(4)  Specifications  ior  reliability  testing 
may  be  found  in  Part  V  of  Volume  III  of 
the  SC-65  Final  Report  under  the  title 
"Equipment  Reliability  Specification  for 
Design  and  Production  of  Radar, 
Collision  Avoidance,  and  Marine  Radar 
Interrogator-Transponder  Equipment". 

St3.4e7    {Anwnd^l 

10.  In  S  83.467.  the  reference  "5  8.466" 
is  revised  to  read  i  83.466". 

{83.469    [AnMntfcdl 

11.  In  I  83.469,  the  reference  to 

"ii  83.556  and  83.558"  in  paragraph  (b) 
is  revised  to  read  "S  S  83.567  and  83.569". 


§83.472    lAMM^adl 

IZ  fa]  S  83.472,  the  reference  to 
"II  83.556  and  83.557"  in  paragraph  (a) 
is  revised  to  read  "51  83.567  and  83.568" 
and  the  reference  to  "J  83557"  in 
paragraph  (c)  is  revised  to  reed 
"I  «3.568~. 


§83.488    U 

13.  In  §  83.488,  the  reference  to 

"§  83.559"  is  revised  to  read  "§  83.570". 

14.  Section  83.554  is  revised  to  read  as 
follows: 

W9.*M    rwqwranwnis  wr  raawtMaorapn 
auto  alann. 

(a)  To  be  type  approved  by  the 
Commission  pursuant  to  section  3(x)  of 
the  Communications  Act,  radiotelegraph 
auto  alarms  must  comply  with  the 
requirements  contained  in  §§  83.555 
through  83.557  of  the  Commission's 
rules. 

(bj  No  change  may  be  n\ade  in  any 
auto  alarm  under  the  type  approval 
authorization  issued  by  the  Commission, 
except  as  spedfically  authorized  by  the 
Cominission.  An  appUcation  with 
pertinent  detailed  information  must  be 
submitted  to  the  Commission  for 
consideration  and  action  before  making 
any  change  in  an  auto  alarm. 

15.  Section  63.555  is  revised  to  read  as 
follows: 

§  83.555    Basic  tectinical  requirements  for 
radiotelegraph  for  auto  alarm. 

(a]  The  auto  alarm  shall  be  capable  of 
being  operated  by  four  consecutive 
dashes  when  the  dashes  vary  in  length 
from  6.0  to  3.5  seconds,  and  the 
intervening  spaces  vary  in  length 
between  1.5  seconds  and  10 
milliseconds.^  It  shall  not  respond  to 
dashes  longer  than  6.31  seconds  or 
shorter  than  3.33  seconds,  nor  to  spaces 
longer  than  1.58  seconds  or  shorter  than 
5  milliseconds  except  as  follows: 

(1)  Auto  alarms  of  the  non-digital  type 
employing  resistance-capacitance  timing 
covered  by  type  approval  granted  before 
October  1, 1969.  and  placed  in  service 
on  or  before  }anuary  1, 1975,  need  only 
satisfy  the  following  limits:  the  auto 
alarm  shall  not  respond  to  dashes  longer 
than  7.40  seconds  or  shorter  than  2.80 
seconds,  nor  to  spaces  longer  than  1.80 
seconds  or  shorter  than  5  milliseconds. 

(2)  Auto  alarms  of  the  digital  type 
employing  a  stable  clock  as  the  basic 
timing  device  covered  by  type  approval 
granted  before  May  1, 1968,  and  placed 
in  service  on  or  before  December  1, 
1975,  may  accept  dashes  whose  lower 
limit  extends  down  to  3.0  seconds.' 

(b)  In  the  absence  of  any  iaterference, 
without  manual  adjustment  during 
operation,  the  auto  alarm  must  be 
capable  of  positive  and  reliable 
operation  with  a  minimum  available 
signal  of  100  microvolts  RMS  applied  to 
an  artificial  antenna  consisting  of  a  20 
microhenry  inductance,  a  500  picofarad 


*  The  acceptability  of  aa  aato  aiann  dahsg  field 
inspection  under  the  limits  specified  in  this 
exception  will  be  determuwd  in  tte  abaamie  of  any 
Intefiefmoa. 


capacitor,  and  a  5  ohm  resistor 
connected  ia  series.  It  must  be  capable 
under  these  oonditions  of  operation  on 
signals  of  the  following  classes  of 
emission: 

(1)  Al; 

(2)  A2  (carrier  modulated  at  any 
modulation  percentage  from  30  through 
100  percent  at  any  modulation  frequency 
from  300  through  1350  Hertz); 

(3]  A2H  [carrier  keyed  and  emitted  at 
arty  power  level  from  3  through  6 
decibels  below  peak  envelope  power, 
modulated  at  any  modulation  frequency 
from  300  through  1350  Hertz). 

(c)  The  overload  capacity  must  enable 
the  auto  alarm  to  operate  with  signal 
levels  up  to  1  volt  under  normal 
operating  conditions. 

(d)  The  auto  alarm  must  respond  to 
the  alarm  signal  through  non-continuous 
interferoice  caused  by  atmospherics 
and  powerful  signals  other  than  the 
alarm  signal.  In  the  presence  of 
atmospherics  or  interfering  signals,  the 
auto  alarm  must  automatically  adjust 
itself  within  a  reasonable  time  to  the 
condition  in  which  it  can  most  readily 
distingnish  the  alarm  signal. 

(e)  The  auto  alarm  receiver  must  be 
capable  of  operating  when  the  received 
alarm  signals  have  a  frequency  of  500 
kHz  with  sensitivity  as  set  forth  in 
paragraph  fb]  of  this  section  and  must 
respond,  without  adjustment,  with 
practically  uniform  sensitivity  to  signals 
over  a  band  extending  no  less  than  4 
kHz  on  each  side  of  the  500  kHz 
radiotelegraph  frequency  and  with  a 
minimum  attenuation  of: 

6  db  at  4950)  kHz  aad  505.0  kHz 
40  db  at  *B7J0  kHz  and  513.0  kHz 
80  db  at  475.0  kHz  and  525i)  kHz 

(f)  The  auto  alarm  warning  device 
must  not  be  activated  by  atmospherics 
or  by  any  signal  from  the  antenna  circuit 
other  than  the  alarm  signal. 

(g)  When  the  auto  alarm  is  activated 
by  a  valid  alarm  signal  it  must  cause  a 
continuous  audible  warning  to  be  givea 
in  the  radiotelegraph  operating  room,  in 
die  radio  operator's  cabin  and  on  the 
bridge.  Insofar  as  may  be  practicable, 
the  audible  alarm  must  also  be  given  in 
the  event  of  any  failure  of  the  auto 
alarm  system,  as  a  whole,  which  results 
in  the  auto  alarm  becoming  inoperative. 

(h)  For  the  purpose  of  regularly  testing 
the  auto  alarm  without  connection  to  the 
antemta,  the  apparatus  must  include  a 
generator  pretuned  to  the  500  kHz 
distress  frequency  and  a  keying  device 
by  means  of  wiucii  an  alarm  signal  of 
minimum  strength  as  indicated  in 
paragraph  (bJ  of  this  section  is  produced 
solely  for  actuating  the  particular  auto 
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alarm  and  is  not  radiated  beyond  the 
immediate  area  of  the  vessel.  - 

§§  83.5S6,  83.S57, 83.S58,  83.558 

(RsdMlgnatcd  as  H  83.587, 83.S68. 83.569 

and  83.570] 

16.  Sections  83.556,  83.557,  83.558  and 
83.559  are  redesignated  as  SS  83.567, 
83.568.  83.569  and  83.570,  respectively.  In 
the  newly  designated  $  83.567,  the 
reference  to  "5  83.557  and  83.558"  in  the 
introductory  text  is  revised  to  read 

"55  83.568  and  83.569". 

17.  A  new  5  83.556  is  revised  to  read 
as  follows: 

§  83.558    Rsqukwnents  tor  radiotslegraph 
auto  alarm  manufactura. 

(a)  The  auto  alarm  shall  consist  of: 

(1)  A  radio  receiver  capable  of 
receiving  emissions  of  classes  Al,  A2 
and  A2H  over  the  entire  frequency 
range  496  through  504  kHz. 

(i)  The  receiver  must  reject  signals 
-H06  dB/uv  at  ±150  kHz  from  the 
center  frequency  and  -(-88  dB/uv  at  ±40 
kHz  from  the  center  frequency. 

(ii)  The  receiver  must  respond  to 
signals  from  100  microvolts  to  1  volt  on 
the  center  frequency.  There  must  be  less 
than  6  db  variation  in  sensitivity  from 
496  kHz  through  504  kHz. 

(2)  A  device  capable  of  selecting  the 
alarm  signal  specified  under  paragraph 
(a)  and  (b)  5  83.555. 

(3)  An  audible  alarm  (minimum  of  3 
units,  to  i^eet  the  three  location 
installation  requirements  of  5  83.555(g)). 

(4)  A  testing  device  to  determine 
locally  that  the  auto  alarm  system  is 
operative. 

(b)  The  auto  alarm  may  be 
constructed  in  one  or  more  units,  but 
must  be  independent  of  the  ship's 
regular  radio  receiving  apparatus. 

(c)  A  telephone  jack  must  be  provided 
to  permit  reception  by  a  telephone 
receiver. 

(d)  Tuning  and  timing  controls  must 
not  be  accessible  to  the  exterior  of  the 
device  and  must  permit  adjustment  only 
by  special  tools  designed  solely  for  this 
purpose. 

(e)  Once  set  into  operation  the  audible 
alarms  must  continue  to  function  until 
switched  off  in  the  principal 
radiotelegraph  operating  room. 

(f)  A  nonlocking  or  momentary-throw 
switch  must  be  provided  to  permit 
temporary  disconnection  of  the  audible 
alarm  on  the  bridge  and  in  the 
operator's  quarters  when  the  auto  alarm 
system  is  being  tested. 

(g)  Failure  of  the  auto  alarm  power 
supply  must  activate  the  aural  warning 
device^ 

(h)  The  auto  alarm  system  must 
operate  within  the  sensitivity 
specifications  throughout  the 


temperature  range  0-50  degrees  Celsius 
at  relative  humidities  as  high  as  95%. 

(i)  Condensers,  transformers,  or  other 
units  must  not  contain  compounds 
which  will  flow  at  temperatures  below 
85  degrees  Celsius,  which  will  crack  at 
temperatures  above  0*  Celsius,  which 
are  hygroscopic  or  which  contain  any 
corrosive  substance. 

(j)  Provisions  must  be  made  to  protect 
the  auto  alarm  system  from  excessive 
currents,  power  supply  reversals  and 
voltage  variations  which  could  cause 
damage  to  any  component. 

(k)  The  auto  alarm  must  be  capable  of 
operating  when  subjected  to  vibrations 
having  a  frequency  between  20  and  30 
Hertz  and  an  amplitude  of  0.03  inch  in  a 
direction  at  an  angle  of  30  to  40  degrees 
with  the  base  of  the  auto  alarm. 

18.  A  new  5  83.557  is  revised  to  read 
as  follows: 

S  83.557    Raqulramants  for  tasting  and 
approval  of  radiotelagraph  auto  alarm. 

Auto  alarm  receivers  must  be  type 
approved  by  the  Commission. 
Application  for  type  approval  may  be 
made  by  following  the  procedure  set 
forth  in  Subpart  J  of  Part  2  of  the 
Commission's  rules.  The  type  approval 
procedure  requires,  among  other  things, 
that  a  working  unit  of  the  type  for  which 
approval  is  desired  must  be  submitted  to 
the  Commission  for  testing.  Such  tests 
will  be  conducted  by  the  Commission 
and  other  cooperating  United  States 
Government  agencies  as  may  be 
appropriate. 

19.  A  new  5  83.561  is  added  to  read  as 
follows: 

§  83.581    Rsqutramants  for  automatic- 
alarm-signal  Icaying  davtea. 

(a)  To  be  approved  by  the 
Commission  for  use  as  specified  in 
55  83.451  and  83.452,  each  type  of 
automatic-alarm-signal  keying  device 
must  comply  with  tiie  requirements 
contained  in  55  83.562  and  83.564. 

(b)  No  change  may  be  made  in  any 
automatic-alarm-keying  device  under 
the  type  approval  authorization  issued 
by  the  Commission,  except  as 
specifically  authorized  by  the 
Commission.  An  application  with 
pertinent  detailed  information  must  be 
submitted  to  the  Commission  for 
consideration  and  action  before  making 
any  change  in  an  automatic-alarm- 
keying  device. 

20.  A  new  5  83.562  is  added  to  read  as 
follows: 

§  83.582    TscfMiteal  raqulramants  for 
automatic  alarm  signal  kaytng  davtea. 

(a)  The  automatic-alarm-signal  keying 
device  may  consist  of  one  or  more  units. 

(b)  The  device  must  be  designed  to 
activate  the  keying  circuits  of  any 


transmitter  approved  by  the 
Commission  for  use  as  a  main  or  reserve 
transmitter  in  compliance  with  section 
355  of  the  Communications  Act  of  1934, 
as  amended. 

(c)  Timing-adjustment  controls  must 
not  be  accessible  from  the  exterior  of 
the  device  and  must  be  designed  and 
housed  so  as  to  prevent  adjustment  by 
unauthorized  persons.  ^ 

(d)  The  keying  mechanism  must  be 
able  to  repeatedly  transmit  the  alarm 
signal.  For  this  purpose  the  dashes 
transmitted  must  have  a  duration  of  3.8 
to  4.2  seconds,  and  spaces  between  each 
of  the  twelve  dashes  constituting  a 
series  must  have  a  duration  of  0.8  to  1.2 
seconds.  Spaces  between  each  series  of 
twelve  dashes  must  have  a  duration  of 
0.8  second  to  one  minute.  This  operation 
must  be  sustainable  with  power  supply 
voltage  variations  of  ±15%. 

(e)  A  single  control,  protected  to  avoid 
accidental  manipulation,  must  be 
provided  for  placing  the  device  into  full 
operation  within  a  maximum  period  of 
30  seconds.  Once  in  operation,  the 
device  must  be  capable  of  continuous 
operation  without  attention  for  a  least 
one  hour. 

(f)  The  automatic-alarm-signal  keying 
device  must  be  capable  of  operation 
from  the  ship's  reserve  source  of 
electrical  energy. 

(g)  Instructions  concerning  the  proper 
adjustment  of  the  device  and  the  correct 
indication  of  any  instrument 
incorporated  to  reveal  improper 
operation  must  be  inscribed  in  a  durable 
manner  on  a  plate  mounted  on  the 
device  in  a  position  to  be  easily  read  by 
the  operator. 

(h)  Means  must  be  provided  to  insure 
that  when  the  "on-off"  contit)!  of  the 
device  is  placed  in  the  "off'  position,  the 
keying  circuit  to  the  radio  transmitter(s) 
is  automatically  opened. 

(i)  The  keying  circuit  must  be  capable 
of  switching  0.75  amperes  DC  through  a 
non-inductive  resistance  of  32  ohms.  If 
the  automatic  alarm-signal-keying 
device  is  also  intended  to  be  usable  in 
conjunction  with  transmitters  re()uiring 
a  keying  circuit  capability  of  2  amperes 
DC  through  115  ohms  non-inductive 
resistance,  the  keying  circuit  of  the 
device  shall  comply  with  this  latter 
requirement. 

(j)  The  automatic-alarm-signal  keying 
device  must  operate  within 
specifications  throughout  the 
temperature  range  0-50  degrees  Celsius 
at  relative  humidities  as  high  as  95%. 

(k)  Provisions  must  be  made  to  protect 
the  automatic  alarm-signal-keying 
device  from  excessive  currents,  power 
supply  reversals  and  voltage  variations 


tos.ane 


intervemios. 


solely  tor  actuating  the  particular  auto 
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which  could  cause  damage  to  any 
component. 

t1)  The  automatic  alarm-sisnal-l^eying 
dervice  must  be  capabie  of  operating 
when  subjected  to  vibrat'iuuy  havmg  a  . 

frequency  between  20  and  30  Hertz  and 
a*  •npiiisde  of  OA  inch  ta  a  direction 
at  an  an^  of  «)  la  40  degrees  wiMi  rtw 
base  of  the  aatomalic  alalia  wigiial 
keying  device. 

21.  A  new  S  83.SB4  ra  added  to  read  as 
fottaws: 


Automatic  alarm-stgnal-lceying 
devices  must  be  type  approved  by  the 
Commission.  Application  for  type 
approval  may  be  aiade  by  foDewiog  the 
procedure  set  forth  in  Subpart  J  of  Part  2 
of  the  Commission's  niles.  The  type 
approval  procedure  requires,  among 
other  things,  that  a  working  unit  of  the 
type  for  which  approval  is  desired  must 
be  submitted  to  the  ComnBission  for 
tes&ig.  Such  tests  will  be  conducted  by 
(he  Commission  and  other  cooperatiixg 
United  States  Go'vemment  agencies  as 
may  be  ap|)ropriate. 

(FR  Doc  M-317SS  riled  12-10-M:  S:46  ami 
t  CODE  t7U-ai-« 


operate  witnin  me  sensiuvuy 
specifications  throughout  the 


\Uj    A  lie  UCVll^C  IllUOi  UC  UC91{(11CU    lU 

activate  the  keying  circuits  of  any 


supply  reversals  and  voltage  variations 
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proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  r>oticas 
«  is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to     the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  690 
41  CFR  Part  16-4 

Federal  Employees  Health  Benefits 
Program;  Special  Types  and  Methods 
of  Procurement 

agency:  Office  of  Personnel 
Management. 

action:  Proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Management  proposes  to  require  the 
submission  of  comprehensive  medical 
plan  applications  and  supporting 
documents  2  months  earlier  than  is  now 
required.  This  change  would  enable  the 
O^ice  to  make  decisions  on  new 
applications  before  the  deadline  for 
submitting  benefit  and  rate  proposals. 

DATE:  Comments  must  be  received  on  or 
before  January  10, 1985. 

ADDRESS:  Written  comments  may  be 
sent  to  Lucretia  F.  Myers,  Office  of  Pay 
and  Benefits  Policy,  Compensation 
Group  Office  of  Personnel  Management. 
P.O.  Box  57.  Washington,  D.C.  20044,  or 
delivered  to  OPM  Room  4351, 1900  E. 
Street  NW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Ray,  (202)  632-9677. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  regulations  would  change  the 
deadline  for  new  comprehensive 
medicdl  plans  to  apply  for  participation 
in  the  Federal  Employees  Health 
Benefits  (FEHB)  Program.  Each  year, 
OPM  accepts  applications  from 
comprehensive  medical  plans  seeking  to 
participate  in  the  FEHB  Program. 
Currently,  for  a  plan  to  be  offered  during 
the  next  open  season,  an  application  has 
to  be  submitted  by  March  31,  and  all 
documentation  to  support  approval  must 
be  submitted  by  May  31.  May  31  also  is 
the  deadline  for  plans  already  in  the 
Program  to  submit  benefit  and  rate 
proposals. 


Thus,  the  application  review  process 
currently  overlaps  with  benefit  and  rate 
negotiations.  To  afford  the  opportunity 
to  make  decisions  on  new  applications, 
and  to  provide  time  for  newly-admitted 
carriers  to  formalize  benefit  and  rate 
packages  before  the  deadline  for 
submitting  benefit  and  rate  proposals, 
OPM  proposes  to  amend  5  CFR  Part  890 
and  41  CFR  Part  16-4  to  change  the 
dates  for  submitting  new  applications 
and  supporting  documents  to  January  31 
and  March  31,  respectively,  of  the  year 
preceding  the  contract  year.  OPM  has 
determined  that,  in  view  of  the  need  to 
commence  decision-making  for  the 
future  of  the  FEHB  program  early  in 
calendar  year  1985,  a  thirty-day 
comment  period  is  necessary  and 
appropriate.  It  will  accord  an  adequate 
period  for  interested  parties  to  comment 
on  this  proposed  change  in  application 
procedures. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  won't 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  would  only  change  the 
submission  dates  of  applications  from 
comprehensive  medical  plans  for 
participation  in  the  FEHB  Program. 

List  of  Subjects 

5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  insurance.  Retirement. 

41  CFR  Part  16-4 

Government  employees.  Government 
procurement.  Health  insurance. 

U.S.  Office  of  Personnel  Management. 

Donald ).  Devine. 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  Part  890  and  41  CFR  16-4  as 
follows: 

TITLE  5-ADMINISTRATIVE  PERSONNEL 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  for  Part  890  is  revised 
to  read  as  follows: 


Authority:  5  U.S.C.  8913,  unless  otherwise 
noted. 

2.  In  §  690.203,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  890.203    Application  for  approval  of,  and 
proposal  of  amendments4o,  health  benefits 
plans. 

(a)  (1)  Comprehensive  medical  plans 
should  apply  for  approval  by  writing  to 
the  Office  of  Personnel  Management, 
Washington,  D.C.  20415.  Application 
letters  must  be  accompanied  by  any 
descriptive  material,  financial  data,  or 
other  documentation  required  by  OPM. 
Plans  must  submit  the  letter  and 
attachments  in  the  OPM-sjjecified 
format  by  January  31  of  the  year 
preceding  the  contract  year.  They  must 
submit  evidence  demonstrating  they 
meet  all  requirements  for  approval  by 
March  31  of  the  year  preceding  the 
contract  year.  Plans  that  miss  either 
deadline  cannot  be  considered  for 
participation  in  the  next  contract  year. 
All  newly  approved  plans  must  submit 
benefit  and  rate  proposals  to  OPM  by 
May  31  of  the  year  preceding  the 
contract  year  to  be  considered  for 
participation  in  that  contract  year.  OPM 
may  make  counterproposals  at  any  time. 


TITLE  41— PUBUC  CONTRACTS  AND 
PROPERTY  MANAGEMENT 

PART  16-4— SPECIAL  TYPES  AND 
METHODS  OF  PROCUREMENT 

3.  The  authority  for  Part  16-4  is 
revised  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

4.  S  16-4.152-3  is  revised  to  read  as 
follows: 

S  16-4.152-3    Applications  to  participate  in 
the  FEHB  program. 

Under  5  CFR  890.203(a)(1), 
applications  from  comprehensive 
medical  plans  seeking  participation  in 
the  FEHBP  must  be  submitted  by 
January  31  of  the  year  preceding  the 
contract  year.  Benefit  and  rate  proposals 
for  new  plans  must  be  submitted  by 
May  31  of  the  year  preceding  the 
contract  year  unless  the  Director  of 
OPM  determines  that  a  later  submission 
date  is  acceptable.  In  its  solicitation  for 
new  plans,  OPM  will  request  detailed 
information  from  each  carrier 
expressing  interest  in  participating  in 
the  FEHBP.  The  Office  of  the  Assistant 


18194 


Federal  Register  /  Vol.  49.  No.  239  /  Tuesday.  December  11.  1964  /  Proposed  Rules 


Director  for  Insurance  Programs  will 
evaluate  the  information  received  as 
provided  in  5  U.S.C.  chapter  89.  5  CFR 
Part  890,  and  this  Chapter  16.  The 
contracting  officer  will  notify  carriers 
that  meet  these  requirements  of  their 
approval  to  participate  in  the  FEHBP 
during  the  following  contract  year.  Since 
each  application  is  considered  on  its 
own  merits,  there  is  no  competition 
between  offers  as  is  the  case  in  other 
types  of  procurements.  OPM  will  seek  to 
complete  all  benefits  and  rate 
negotiations  by^eptember  30  of  the  year 
preceding  the  contract  year. 

|FR  Doc  Si-SiaSS  nied  12-10-84:  8:4$  •m| 
MJJNQ  CODE  USS-OI-II 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  51 

'  United  States  Standards  for  Grades  of 
Bermuda-Granex-Grano  Type  Onions 

AOEMCV:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rule. 

summary:  This  action  would  amend  the 
voluntary  United  States  Standards  for 
Grades  of  Bermuda-Granex-Grano  Type 
Onions.  Industry  has  requested  that  the 
size  requirements  of  the  standards  be 
revised  to  bring  them  in  line  with 
ciurent  marketing  practices. 
DATE  Comments  must  be  received  on  or 
before  January  10. 1985. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
duplicate  to  the  Hearing  Clerk.  U.S. 
Department  of  Agriculture.  Room  1077 
South  Building.  Washington,  D.C.  20250. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Hearing  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  C.  Eastman.  Fresh  Products 
Branch.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture,  Washington. 
D.C.  20250.  (202)  447-5024. 
SUPPtEMENTARV  INFORMATION:  This  rule 
has  been  reviewed  under  USDA 
Procedures  and  Executive  Order  12291 
and  has  been  designated  as  "nonmajor". 
It  will  not  result  in  an  annual  effect  of 
$100  million  or  more.  There  will  be  no 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State  and  local  government 
agencies  or  geographic  regions.  It  will 


not  result  in  significant  effects  on 
competition,  employment,  investments, 
productivity,  innovations,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

William  T.  Manley.  Acting 
Administrator.  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act.  Pub.  L  96-354  (5  U.S.C. 
601)  because  it  reflects  current 
marketing  practices. 

The  voluntary  United  States 
Standards  for  Grades  of  Bermuda- 
Granex-Grano  (BGG)  Type  Onions 
became  effective  in  1960  and  were 
amended  in  1962.  The  South  Texas 
Onion  Committee,  with  the  support  of 
the  National  Onion  Association  and  the 
Texas  Citrus  and  Vegetable 
Association,  has  requested  that 
§  51.3199  paragraph  (a)  be  amended  to 
bring  size  requirements  in  line  with 
current  commercial  marketing  practices. 

This  proposal,  which  is  designed  to 
reflect  sizing  practices  currently  utilized 
by  onion  shippers  and  repackers 
throughout  the  country,  would  revise  the 
size  requirements  as  follows: 

(a)  Unless  otherwise  specified.  BGG 
onions  would  be  required  to  have  a 
minimum  diameter  otlVi  inches,  with  60 
percent  or  more  2  inches  or  larger  in 
diameter.  This  size  would  become  the 
basic  requirement  of  all  BGG  grades  and 
would  generally  apply  to  straight-run 
packs  in  which  the  larger  sizes  have  not 
been  removed.  It  would  establish  the 
same  minimum  diameter  required  for 
onions  commonly  known  as  "Northern 
grown"  types. 

(b)  A  "Repacker"  size  classification 
would  be  added  to  the  standards.  It 
would  require  a  diameter  size  range  of 
1%  to  3  inches  with  60  percent  or  more  2 
inches  or  larger. 

(c)  The  maximum  size  for  "Medium" 
classification  would  be  increased  from 
S'/i  to  3  V^  inches. 

(d)  The  term  "Jumbo"  would  be  added 
as  an  alternate  to  the  size  designation 
"Large."  and  the  current  requirement  of 
"not  less  than  10  percent  over  3Vi 
inches"  would  be  deleted.  The  minimum 
diameter  required  for  "Jumbo"  or 
"Large"  would  be  3  inches.  These 
changes  would  bring  the  terminology 
and  requirements  for  BGG  onions 
generally  in  line  with  those  applied  to 
Northern  grown  types. 

These  above  classifications  are 
widely  used  in  trading  and  for  a  number 
of  years  have  been  recognized  under  the 
Marketing  Order  for  South  Texas 
Onions. 


List  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities. 

PART  51— (AMENDED] 

Accordingly.  Subpart — United  States 
Standards  for  Grades  of  Bermuda- 
Granex-Grano  Type  Onions  (7  CFR 
51.3195-51.3209)  would  be  amended  as 
follows: 

In  9  51.3199,  paragraph  (a)  is  revised 
to  read: 

§51.3199    Size. 

(a)  Size  shall  be  specified  in 
connection  with  the  grade  in  terms  of 
minimum  diameter,  range  in  diameter, 
minimum  diameter  with  a  percentage  of 
a  certain  size  or  larger,  or  in  accordance 
with  one  of  the  size  classifications  listed 
below;  Provided,  That,. unless  otherwise 
specified,  onions  shall  not  be  less  than 
1V&  inches  in  diameter,  with  60  percent 
or  more  2  inches  or  larger  in  diameter. 

(1)  "Small"  shall  be  from  1  to  2V4 
inches  in  diameter; 

(2)  "Repacker"  shall  be  from  1%  to  3 
inches  in  diameter,  with  60  percent  or 
more  2  inches  or  larger  in  diameter; 

(3)  "Medium"  shall  be  from  2  to  3V4 
inches  in  diameter;  and, 

(4)  "Large"  or  "Jumbo"  shall  be  3 
inches  or  larger  in  diameter. 
***** 

(Agricultural  Marketing  Act  of  1946,  sees.  203, 
205,  60  Stat.  1087.  as  amended,  1090,  as 
amended  (7  U.S.C.  1622, 1624) 

Done  at  Washington.  D.C.  on:  December  4, 
1984. 

William  T.  Manley. 
Deputy  Administrator,  Marketing  Programs. 

|FR  Doc  84-322S3  Filed  12-10-84:  8:45  •m) 
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7  CFR  Part  989 

(Docket  No.  FAV  AO-19e-A-12] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Decision  and 
Referendum  Order  on  Proposed 
Further  Amendment  of  the  Marketing 
Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

summary:  This  decision  proposes  an 
amendment  of  the  Federal  marketing 
agreement  and  order  for  raisins 
produced  from  grapes  grown  in 
California.  The  proposed  amendment 
would:  (1)  Add  authority  for  a  Raisin 
Diversion  Program  (RDP);  (2)  increase 
the  desirable  carryout  for  Natural  (sun* 
dried)  Seedless  (NS)  raisins;  and  (3) 
make  other  technical  changes  necessary 


Frogram  to  submit  benefit  and  rate 
proposals. 


1.  1  be  autnonty  tor  Fart  890  is  revised 
to  read  as  follows: 


expressing  interest  in  panicipatmg  m 
the  FEHBP.  The  Office  of  the  Assistant 
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because  of  the  proposed  diversion 
program.  The  diversion  program  would 
give  the  industry  a  means  of  reducing 
raisin  production  by  decreasing  the 
quantity  of  raisin  grapes  grown  for 
drying  into  raisins  to  bring  the  raisin 
supply  more  closely  in  line  with  market 
needs.  The  industry  is  facing  severe 
problems  because  of  two  extraordinarily 
large  crops  in  succession  (1983  and  1984) 
well  in  excess  of  market  needs,  and 
disruptions  in  the  raisin  export  and  wine 
sectors  of  the  grape  industry.  Because  of 
these  problems,  land  values  for  raisin 
vineyards  have  dropped  dramatically, 
many  producers  may  be  unable  to 
continue  their  lines  of  credit,  and  some 
producers  may  go  bankrupt.  The 
increase  in  the  desirable  carryout  would 
make  more  natural  seedless  raisins  from 
the  prior  year's  production  available  for 
early  season  shipment  until  new  crop 
raisins  are  ready  for  processing  and 
shipment.  The  increased  desirable 
carryout  is  intended  to  assist  the 
industry  increase  raisin  shipments.  The 
proposed  changes  are  expected  to 
improve  the  effectiveness  and  operation 
of  the  marketing  order  program.  Raisin 
producers  will  vote  in  a  referendum  to 
determine  whether  they  favor  issuance 
of  the  proposed  changes. 
date:  The  representative  period  for 
purposes  of  the  referendum  herein 
ordered  is  August  1. 1983,  to  July  31. 
1984. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  M.  Crasberger,  Acting  Chief. 
Specialty  Crops  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA. 
Washington.  D.C.  20250.  Telephone  (202) 
447-5053. 

SUPPtfMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing,  issued  September  20. 1984.  and 
published  September  24. 1984  (49  FR 
37424). 

This  administrative  action  is  governed 
by  provisions  of  Section  556  and  557  of 
Title  5  of  the  United  States  Code,  and 
therefore  -is  excluded  from  the 
requirements  of  Executive  Order  12291 
and  Secretary's  Memorandum  1512-1. 

William  T.  Manley,  Acting 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  SubjecU  in  7  CFR  Part  989 

Marketing  agreements  and  orders. 
Grapes,  Raisins,  and  California. 

Preliminary  Statement 

A  public  hearing  was  held  on  October 
2. 1984.  in  Fresno,  California  on  a 
proposed  amendment  of  the  marketing 
agreement  and  Order  No.  989,  both  as 


amended  (7  CFR  Part  989).  The  hearing 
was  held  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601  et 
seq.],  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  Part  900).  Notice  of 
this  hearing  was  published  in  the 
Federal  Register  on  September  24, 1984 
(49  FR  37424).  The  notice  contained  the 
proposals  submitted  by  the  Raisin 
Administrative  Committee  (Committee). 
The  Committee  works  with  the  USDA  in 
administering  the  marketing  order 
program. 

Material  issues 

The  material  issues  of  record  are  as 
follows: 

(1)  Increasing  the  level  of  desirable 
carryout  for  Natural  (sun-dried) 
Seedless  raisins. 

(2)  Adding  authority  for  a  voluntary 
raisin  diversion  program,  including 
changing  the  definition  of  "producer"  so 
that  persons  participating  in  a  diversion 
program  would  still  be  defined  as 
"producers"  under  the  order,  and 
changing  marketing  policy  provisions  so 
tonnage  diverted  under  a  raisin 
diversion  program  can  be  included  in 
seasonal  marketing  policy  computations 
and  be  subject  to  seasonal  marketing 
percentages. 

(3)  Determining  whether  an 
emergency  exists  to  warrant  the 
omission  of  a  recommended  decision 
with  respect  to  this  amendatory  action. 

Findings  and  Conclusions 

(1)  The  marketing  agreement  and 
order  regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  (order)  currently  provides  in 
i  989.54(a)  that  the  desirable  carryout 
for  NS  raisins  be  increased  from  35,000 
to  50,000  at  a  rate  of  5,000  tons  per  year 
for  three  crop  years,  following  the 
effective  date  of  the  last  order 
amendment,  which  was  July  20, 1983. 
Thus,  the  desirable  carryout  was  40,000 
tons  for  the  1983-84  crop  year  and  45,000 
tons  for  the  1984-85  crop  year. 

The  desirable  carryout  is  the  free 
tonnage  inventory  at  the  end  of  a  crop 
year  considered  desirable  by  the 
industry  to  be  carried  into  the 
succeeding  crop  year  to  maintain 
continuity  of  sales  until  new  crop  raisins 
become  available,  usually  in  October. 
The  desirable  carryout  also  is  used  by 
the  Committee  in  the  computation  of  the 
"trade  demand"  and  therefore  in  the 
computation  of  volume  regulations 
pursuant  to  S  988.54.  The  evidence  of 
record  is  that  the  ceiling  on  the 
desirable  carryout  should  be  increased 
to  60,000  tons  to  meet  future  anticipated 


increases  in  early  season  market  needs. 
Data  show  that  shipments  of  NS  raisins 
during  August  September,  and  one-half 
of  October  in  each  of  the  1982-83  and 
1983-84  crop  years  totalled  about  50.000 
tons.  This,  together  with  expected 
increases  during  those  months  in  future 
seasons  as  a  result  of  competitive 
pricing  and  increased  promotion  and 
advertising  activities,  indicate  a  need  to 
increase  the  carryout  ceiling  to  60.000 
tons.  However,  a  sudden  increase  from 
45.000  to  60.000  tons  in  one  season  could 
oversupply  the  market  and  disrupt  the 
stability  of  free  tonnage  supplies. 
Therefore,  to  promote  market  stability, 
the  adjustment  should  occur  at  a  rate  of 
5.000  tons  per  year  for  the  three  crop 
years  following  the  effective  date  of  any 
change  resulting  from  this  amendatory 
action. 

In  view  of  this.  S  989.54(a)  should  be 
amended  by  revising  the  fifth  sentence 
to  provide  Uiat  the  desirable  carryout 
shall  be  increased  from  45,000  to  60,000 
tons  for  NS  raisins  at  a  rate  of  5,000  tons 
per  year  for  three  crop  years  following 
the  effective  date  of  this  amended 
subpart. 

(2)  The  raisin  order  has  been  in  effect 
since  August  1949.  It  authorizes  volume 
and  quality  control,  both  of  which  have 
been  used  to  maintain  orderly  marketing 
conditions. 

Typically,  about  10  to  15  percent  of 
the  production  of  raisin  variety  grapes 
are  utilized  in  the  fresh  and  canning 
outlets.  The  portion  of  the  crop  crushed 
for  wine  generally  varies  from  a  third  to 
a  half,  while  the  portion  dried  for  raisins 
varies  from  a  third  to  60  percent.  In  1983, 
70  percent  of  the  raisin  variety  grape 
crop  was  dried  into  raisins,  14  percent 
was  crushed  for  winemaking,  and  11 
percent  canned  or  shipped  fresh.  The 
1983  experience  is  an  extreme  example 
of  what  can  happen  in  the  raisin 
industry  when  excessive  supplies  of 
grapes,  especially  raisin  variety  grapes, 
are  available  for  crushing — wineries 
stopped  buying  raisin  variety  grapes  and 
growers  of  such  grapes  shifted  to 
making  raisins.  Testimony  at  the  hearing 
indicated  that  this  resulted  in  the 
production  of  about  150.000  additional 
tons  of  raisins  in  1983. 

The  United  States  is  the  world's 
largest  producer  of  raisins  with 
production  normally  ranging  from 
180.000  to  315.000  natural  condition  tons. 
California's  1983  production  of  NS 
raisins  alone  totalled  347,943  tons, 
which  is  approximately  47  percent  over 
the  4  year  average  (1979-1982)  of  236,962 
tons.  Carrying  on  August  1, 1984,  from 
California's  1983  production  into  the 
current  1984-85  crop  year  was  about 
160.000  tons,  mostly  NS  raisins.  With  a 
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projected  crop  in  excess  of  300.000  tons 
of  all  varietal  types,  the  total  supply  of 
California  raisins  during  the  1984-85 
crop  year  approximates  460,000  tons. 
Despite  increased  promotion  activity  by 
the  industry  and  reduced  retail  pricing 
of  raisins,  it  was  estimated  at  the 
hearing  that  the  California  raisin 
industry  will  market  only  250,000- 
260,000  tons  during  the  1984-85  crop 
year,  leaving  a  carryout  on  July  31. 1985, 
of  about  200,000  tons.  Considering 
inventory  needs,  and  to  protect  against 
crop  disaster  next  fall,  proponents 
estimated  that  approximately  60.000  to 
115.000  tons  of  California  raisins 
currently  are  on  hand  in  excess  of  1984- 
85  market  needs.  Barring  any  unforseen 
circumstances,  this  is  a  substantial 
surplus.  The  record  reflects  that  this 
surplus  would  have  little  or  no  economic 
value  unless  a  proposed  RDP  is 
authorized  and  adopted  now. 

The  evidence  of  record  indicates  that 
at  least  10  percent  of  the  raisin  grape 
producers  will  have  di^culty  in 
obtaining  loans  to  produce  crops  in  1984, 
that  an  even  larger  percentage  may 
experience  loan  denials  during  the  1985- 
88  crop  season.  Growers  of  Thompson 
Seedless  grapes  are  particularly 
vulnerable  fmancially  because  many 
incurred  high  land  debts  due  to  major 
expansion  of  production  in  recent  years 
aggravated  by  lower  commodity  prices 
preventing  an  adequate  return  to  cover 
principal  and  interest  payments  on  the 
additional  land  purchased.  In  fact.  90 
percent  of  the  number  of  delinquent  land 
bank  loans  in  Fresno,  California,  were 
made  to  growers  whose  major  crops  are 
raisin  or  wine  variety  grapes. 
Since  1975,  there  has  been  a 
substantial  increase  in  California's 
grape  acreage  and  production.  In  1975, 
the  bearing  acreage  of  all  grapes  in 
California  was  528,190  acres.  Of  that 
acreage,  237,900  acres  were  raisin 
variety  grapes  and  225,160  acres  were 
wine  variety  grapes.  By  1983.  the  total 
bearing  acreage  of  all  grapes  was 
644.513  acres.  Of  that.  271.828  acres 
were  raisin  variety  grapes,  and  300.644 
acres  were  wine  variety  grapes.  These 
gains  represent  an  increase  of  22  percent 
in  total  grape  acreage,  and  increase  of 
33  percent  in  wine  variety  acreage,  and 
an  increase  of  14  percent  for  raisin 
variety  grapes.  During  these  same  years 
when  conditions  were  normal,  deliveries 
of  raisins  by  producers  to  handlers 
ranged  from  a  low  of  248.942  tons  in 
1977  to  a  hight  of  387.334  tons  in  1983. 
This  represents  an  increase  of  56 
percent.  Deliveries  were  considerably 
less  during  1976  and  1978,  but  these 
were  years  when  production  was 


adversely  affected  by  rains  during  the 
harvest  season. 

As  the  production  of  California  raisins 
increased,  problems  developed  in 
marketing  them,  particularly  in  export 
markets.  The  high  cost  of  the  dollar 
relative  to  other  world  currencies  has 
made  California  raisin  prices  high 
compared  to  raisins  produced  in  other 
countries.  Additionally,  some  countries 
have  subsidized  raisin  production,  while 
succeeding  in  keeping  consumer  prices 
low.  This  has  been  particularly  true  in 
the  case  of  Greece  in  its  sales  to  the 
European  Economic  Community  (EEC). 
In  1979,  before  Greece  became  a 
member  of  the  EEC.  the  evidence  of 
record  is  that  Greek  raisins  were  being 
sold  in  Great  Britain  and  other  EEC 
markets  for  80  to  90  cents  per  pound, 
landed  duty  paid.  After  Greece  joined 
the  EEC  in  1981.  subsidies  increased  and 
prices  in  those  markets  declined  to 
approximately  40  cents  per  pound  and 
to  27  cents  per  pound  in  1983.  thereby 
breaking  the  world  market  price. 
Consequently.  Greece  increased  its 
sales  of  raisins  to  the  EEC  from 
approximately  30  percent  of  total  Greek 
production  in  1979  to  almost  60  percent 
by  1982.  While  the  demand  in  EEC 
markets  was  fairly  stable  during  this 
period,  it  was  testified  that  the  increase 
in  Greek  shipments  to  those  markets 
displaced  shipments  from  other 
countries  such  as  the  United  States, 
South  Africa,  and  Afghanistan. 

A  further  impact  on  the  supply  of 
California  raisins  occured  from  the 
decline  in  the  use  of  California  raisin 
variety  grapes  for  wine  production  and 
their  consequent  diversion  into 
production  of  raisins.  From  1970  to  1974, 
the  five-year  average  for  raisin  variety 
grapes  crushed  by  wineries  was  947,000 
tons.  During  the  next  five-year  period, 
1978  to  1982,  the  average  dropped  to 
693,000  tons.  In  1983,  raisin  variety 
grapes  crushed  at  wineries  dropped  to 
330,000  tons.  In  terms  of  the  total 
production  of  raisin  variety  grapes,  only 
14  percent  of  Thompson  Seedless  grapes 
were  crushed  in  1983,  against  a  normal 
average  of  40  percent.  Although  the 
Thompson  Seedless  grape  is  not  a  wine 
varietal,  it  has  been  crushed  in 
substantial  quantities  in  the  past. 

Since  1970.  wine  imports  into  the 
United  States  have  increased  from 
approximately  30  million  gallons,  to 
approximately  125  million  gallons  in 
1982,  which  is  a  317  percent  increase. 
Thus,  wine  imports  increased  from  11 
percent  of  the  domestic  wine  market  in 
1970  to  approximately  26  percent  of  that 
market  in  1982.  This  increase  in 
imported  wines  has  caused  California 


wineries  to  reduce  their  purchases  of 
Thompson  Seedless  grapes. 

The  California  raisin  industry  has 
taken  several  steps  recently  to  address 
the  oversupply  condition  confronting  it, 
but  still  faces  supply  and  demand 
problems.  The  industry  has  expended 
much  effort  and  money  to  increase 
consumption  in  every  possible  market, 
both  in  the  United  States  and  overseas. 
It  has  implemented  a  foreign  incentive 
merchandising  program,  a  domestic 
merchandising  program  and  has 
increased  promotion  expenditures  to 
increase  the  marketing  of  California 
raisins. 

While  the  order  has  aided  in  the 
marketing  of  excess  supplies  of  raisins, 
the  increased  supplies  now  being 
encountered  are  so  great  that  bringing 
the  oversupply  problem  under  control  is 
very  difficult  under  current  conditions. 
For  this  reason,  the  Committee  proposed 
that  authority  be  included  in  the  order 
for  an  RDP.  Without  this  authority,  the 
record  indicates  that  the  oversupply 
situation  will  continue  to  devastate  the 
industry  by  reducing  returns  to 
producers,  and  inhibiting  the  purchase 
of  raisins  by  industrial  users  and 
consumers  from  handlers.  The  RDP 
would  allow  producers  to  defer  future 
year's  raisin  production  and  utilize 
surplus  raisins  to  meet  market  needs, 
thereby  countering  the  economic  waste 
of  producing  surplus  on  top  of  surplus 
and  increasing  the  quantity  of  free 
tonnage  raisins  sold  from  producers' 
production.  Unless  action  is  taken  to 
address  the  oversupply  situation,  the 
evidence  of  record  is  that  depressed 
returns  to  producers,  unstable  markets, 
and  inordinate  expenditures  of  storing 
an  essentially  valueless  commodity  will 
continue. 

Under  the  proposed  program,  the 
Committee  could  establish  an  RDP  when 
it  determines  that  an  excess  supply  of 
reserve  raisins  exists.  Under  the  RDP,  a 
producer  could  agree  to  remove  his/her 
vines  or  not  produce  a  crop  in  the 
following  season.  The  Committee  would 
issue  a  diversion  certificate  to  the 
producer  equal  to  the  quantity  of  raisins 
diverted,  based  on  the  producer's  most 
recent  production  from  the  applicable 
definable  production  unit.  The  producer 
would  submit  that  certificate  to  a 
handler  as  if  the  producer  had 
physically  produced  and  delivered 
raisins.  The  handler  would  redeem  the 
certificate  to  the  Committee,  together 
with  an  amount  covering  "harvest  cost" 
for  the  diverted  tonnage  covered  by  the 
certificate.  This  money  would  be 
distributed  to  equity  holders  in  the 
reserve  pool  the  same  as  any  other 
proceeds  received  from  disposition  of 
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the  pool.  Proponents  anticipate  that  the 
return  to  the  reserve  pool  for  reserve 
raisins  covered  by  an  RDP  should  be 
greater  than  if  the  surplus  raisins  were 
disposed  of  in  low  return  outlets  such  as 
livestock  feed  or  distillation. 

The  evidence  of  record  is  that  the 
order  provisions  authorizing  the 
implementation  of  the  RDP  should  be 
flexible.  These  provisions  should 
authorize  the  Committee  to  establish  the 
program  when  appropriate,  and  should 
provide  for  the  establishment  of  specific 
procedural  and  operational  details  of 
the  program  through  the  informal 
rulemaking  process.  It  is  less  costly  and 
complicated  to  change  administrative 
rules  and  regulations  than  to  amend  the 
order.  Moreover,  this  procedure  would 
allow  timely  program  adjustments  based 
on  operational  experience,  and  in 
response  to  changing  mariieting 
conditions. 

Under  the  proposed  program,  on  or 
before  November  30  of  any  crop  year, 
the  Committee  would  meet  to  determine 
whether  sufficient  reserve  pool  raisins 
exist  to  warrant  establishment  of  an 
RDP.  By  then,  the  Committee  would 
have  sufficient  information  on  such 
factors  as  the  production  of  raisins 
during  the  then  current  crop  year, 
existing  inventory  level,  anticipated 
normal  market  need,  and  the  desirable 
carryout  inventory.  The  Committee 
should  have  the  authority  to  implement 
an  RDP  after  it  determines  that  all 
normal  markets  can  be  supplied,  a 
sufficient  quantity  is  available  as  a 
hedge  against  a  possible  crop  failure  in 
the  coming  season,  and  a  sizeable 
surplus  still  remains.  If  the  Committee 
determines  that  an  RDP  is  warranted,  it 
should  announce  establishment  of  the 
program  to  growers,  handlers  and  other 
interested  persons  through  reasonable 
means,  such  as  grower/handler  bulletins 
or  press  releases.  The  announcements 
should  include  the  amount  of  tonnage 
involved,  harvest  costs,  and  the  varietal 
types  of  raisins  eligible  under  the 
program.  The  harvest  costs  become  the 
value  to  be  assigned  to  the  reserve  pool 
tonnage  which  will  be  used  under  the 
program.  The  evidence  of  record 
indicates  that  an  industry  average 
harvest  cost  can  be  readily  determined. 
It  is  anticipated  that  the  Committee  will 
utilize  information  available  from  the 
University  of  California  Extension 
Service  and  also  personal  knowledge  of 
Committee  members  to  determine  the 
various  items  of  expense  to  be  used  in 
computing  the  harvest  cost.  The  items 
may  include  such  factors  as  picking 
grapes,  turning  and  rolling  trays,  boxing 
raisins,  hauling  raisins  to  the  handler, 
and  rain  insurance.  By  announcing  the 


harvest  costs  early  a  raisin  producer 
will  be  better  able  to  determine  whether 
to  participate  in  the  RDP. 

Therefore,  a  new  $  989.56  should  be 
added  to  the  order  authorizing 
implementation  of  an  RDP  by  the 
Committee.  This  section  should 
prescribe  that  on  or  before  November  30 
of  each  crop  year,  the  Committee  shall 
hold  a  meeting  to  review  production 
data,  supply  data,  demand  data, 
including  anticipated  demand  to  all 
potential  market  outlets,  desirable 
carryout  inventory  and  other  matters 
relating  to  the  quantity  of  raisins  of  all 
varietal  types.  When  the  Committee 
determines  that  raisins  exist  in  the 
reserve  pool  in  excess  of  projected 
market  needs  for  any  varietal  type,  it 
•  should  announce  the  amount  of  such 
tonnage  eligible  for  diversion  during  the 
subsequent  crop  year.  At  the  same  time, 
the  Committee  shall  determine  and 
announce  to  producers,  handlers,  and 
the  cooperative  bargaining 
association(s)  the  allowable  harvest 
cost  to  be  applicable  to  such  diversion 
tonnage. 

In  order  to  allow  each  producer  the 
maximum  flexibility  based  on  his 
particular  situation,  §  989.56  should 
provide  that  no  producer  shall  be 
required  to  participate  in  an  RDP. 
Section  989.56  should  also  provide 
general  guidelines  and  parameters 
regarding  the  issuance  of  diversion 
certificates.  It  should  specify  that  after 
the  Committee  announces  an  RDP. 
producers  may  divert  grapes  of  their 
own  production  and  receive  from  the 
Committee  diversion  certificates  in 
accordance  with  applicable  rules  and 
regulations.  Furthermore,  the  order 
should  provide  that  such  certificates 
only  may  be  submitted  by  producers  to 
handlers  in  accordance  with  applicable 
rules  and  regulations.  Diversion 
certificates  issued  by  the  Committee 
shall  apply  to  a  specific  production  unit 
and  shall  be  equal  to  the  creditable  fruit 
weight  of  such  raisins  produced  on  such 
unit  during  the  prior  crop  year  or  the  last 
prior  crop  year  eligible  for  such 
diversion.  The  creditable  weight  is  the 
weight  of  raisins  meeting  the  grade  and 
condition  standards  for  natural 
condition  raisins  specified  pursuant  to 
§  989.56  and  acquired  by  a  handler. 
When  a  handler  acquires  natural 
condition  raisins  which  exceed  the 
tolerance  established  for  maturity  under 
a  weight  dockage  system,  the  creditable 
weight  of  each  lot  of  raisins  is  the 
weight  obtained  by  following  the 
procedures  specified  in  S  989.210.  Since 
creditable  fruit  weight  is  used  in 
determining  equity  in  the  reserve  pool 
for  marketing  order  calculations,  that 


weight  should  be  the  basis  to  be  used  on 
the  certificate. 

The  record  contains  considerable 
evidence  as  to  how  this  portion  of  the 
order  might  best  be  implemented  in  the 
administrative  regulations.  In 
connection  with  the  issuance  of 
certificates,  it  was  suggested  that  if  a 
producer  decides  to  participate  in  the 
RDP,  he/she  shold  complete  an 
application  containing  information  to: 
(1)  Aid  the  Committee  in  reviewing  the 
application,  (2)  establish  the  production 
unit  involved  in  the  program.  (3) 
determine  the  tonnage  to  be  diverted 
under  the  program,  and  (4)  enable  the 
Committee  to  handle  the  detailed 
operations  of  the  program. 

When  an  application  is  submitted  by 
a  producer,  the  Committee  should 
review  it  for  reliability  and 
completeness.  If  an  application  is 
determined  to  be  inadequate, 
procedures  should  be  established 
a^ording  the  producer  a  reasonable 
amount  of  time  to  correct  it.  However,  in 
order  for  the  program  to  be  implemented 
in  a  timely  manner  and  enable 
producers  to  make  decisions  concerning 
their  cultural  practices,  a  final  decision 
on  the  applications  by  the  Committee 
must  be  made  by  early  January. 

The  evidence  of  record  indicates  that 
it  would  be  appropriate  to  give  an 
applicant  priority  to  participate  in  the 
program  if  the  applicant  has  decided  to 
remove  grape  vines.  Because  the  RDP  is 
intended  to  reduce  surplus  production  in 
the  long  run,  as  well  as  to  reduce 
existing  burdensome  surplus  inventory, 
removal  of  vines  appears  the  most  direct 
and  the  most  effective  way  to  achieve 
both  objectives  simultaneously. 
Consequently,  such  producers  should 
receive  priority  consideration  under  the 
program. 

If  enough  producers  are  willing  to 
remove  vines,  then  producers  which 
offer  merely  to  divert  production 
through  pruning  or  other  cultural 
practices  need  not  be  considered  for  the 
program.  If  only  a  few  producers  are 
willing  to  remov*  vines,  then  the  short- 
term  objective  will  be  accomplished  by 
selecting  producers  willing  to  divert 
their  production  for  the  upcoming  crop 
year.  If  more  producers  are  willing  to 
pull  vines  than  the  program  can 
accommodate,  or  if  producers  offer  to 
divert  more  than  can  be  accommodated 
by  the  program  after  those  willing  to  pull 
vines  have  been  selected,  the  testimony 
indicated  that  the  most  equitable  system 
would  be  the  use  of  a  lottery  or  lotteries 
to  select  program  participants. 
Producers  should  be  grouped  according 
to  deliveries  to  handlers  in  order  to 
eliminate  the  possibility  that  all 
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producers  chosen  for  the  program 
deliver  to  one  handler.  Alta  grouping 
according  to  varietal  type  should  ease 
administration  and  operation  of  the 
program.  Accordingly,  it  is  determined 
that  such  grouping  should  be  done  when 
warranted  by  cinnmistances.  When  this 
is  done,  several  lotteries  may  be 
conducted  in  order  to  select 
participants. 

Once  producers  have  been  selected 
for  the  program  and  notified  of  their 
selection,  they  should  take  necessary 
steps  to  assure  that  their  grape 
production  involved  in  the  program  is 
diverted,  it  is  neither  appropriate  nor 
necessary  for  the  Committee  to  dictate 
how  a  producer  should  divert  the  crop. 
The  producer  should  be  able  to  use  any 
means  that  will  assure  that  the  crop  is 
diverted.  However,  the  evidence  of 
record  indicates  that  it  would  be  useful 
to  establish  district  committees  to 
monitor  producer  activities  in  order  to 
assure  that  producers  understand  the 
program  and  the  ground  rules.  These 
committees  should  consist  of  members 
from  the  local  community  familiar  with 
grape  production  in  their  districts.  Their 
function  should  be  to  advise  the 
Committee  of  any  problems  associated 
with  the  program,  such  as  a  producer 
still  making  raisins,  even  though 
registered  in  the  RDP.  However, 
administration  of  the  program  should 
remain  with  the  Committee  and  should 
not  be  transferred  to  district  committees. 
The  methods  of  applying  for  and  being 
granted  diversion,  of  diverting  the 
production,  and  of  compliance  oversight 
should  be  established  in  administrative 
rules  and  regulations  in  order  to  allow 
maximum  flexibility  in  conforming  such 
methods  to  the  evolving  experience 
under  the  program. 

Any  producer  diverting  his/her  crop 
should  be  entitled  to  receive  a  diversion 
certificate.  It  was  suggested  that 
certiHcates  should  be  issued  by  the 
Committee  prior  to  October  5  of  each 
crop  year  so  that  the  Conunittee  can 
property  develop  preliminary 
percentages  pursuant  to  S  989.54  of  the 
order.  The  quantity  made  available  from 
the  prior  year's  reserve  should  be 
treated  as  though  produced  in  the  then 
current  crop  year,  included  in  the 
Committee's  marketing  policy 
computations  for  the  year,  and  subject 
to  free  and  reserve  precentages  for  that 
year.  This  approach  must  be  taken  in 
order  to  prevent  the  marketing  policy 
from  becoming  ineffective  due  to  an 
understatement  of  the  tonnage  available 
and  to  provide  for  the  raisins  of  program, 
participants  and  non-partidpating 
producers  to  be  treated  equally  under 


the  mandatory  volume  control  features 
of  the  order. 

When  a  producer  submits  a  certificate 
to  a  handler,  the  producer,  in  essence,  is 
selling  his/her  crop  to  the  handler.  The 
evidence  of  record  is  that  the  handler 
would  pay  the  producer  directly  for  the 
free  tonnage  represented  by  the 
diversion  certificate,  in  accordance  with 
the  established  free  and  reserve 
percentages  for  the  new  crop  year,  after 
deducting  the  harvest  cost  established 
by  the  Committee  for  the  entire  tonnage 
represented  by  the  certificate.  Such  free 
tonnage  would  be  determined  by 
applying  the  appropriate  free  percentage 
for  the  crop  year  to  the  creditable  fruit 
weight  shown  on  the  certificate. 

The  handler,  in  turn,  would  present 
the  certificate  to  the  Committee.  Upon    • 
presentation  of  the  certificate  for 
cancellation  and  payment  to  the 
Committee  of  the  applicable  harvest 
cost  on  the  entire  tonnage  by  the 
handler,  the  Committee  would  release 
from  the  reserve  pool  as  free  tonnage 
the  quantity  of  raisins  equal  to  the 
multiple  of  the  free  percentage  and  the 
entire  tonnage  represented  by  the 
certificate.  Harvest  cost  payments 
received  by  the  Committee  would  be 
treated  as  proceeds  of  the  applicable 
reserve  pool  and  distributed  to 
producers  along  with  other  net  proceeds 
realized  from  the  disposition  of  that 
pool.  The  balance  of  the  tonnage 
represented  by  the  certificate  would  be 
the  prior  year's  reserve  tormage 
transferred  into  the  reserve  pool  for  that 
crop  year  and  would  be  held  by  the 
handler  for  the  account  of  the 
Committee  pursuant  to  S  989.66.  The 
producer  would  retain  the  equity  in  the 
reserve  pool  for  this  quantity  of  raisins. 

So  that  the  Committee  can  establish 
final  percentages  as  provided  under  the 
order,  diversion  certificates  should  be 
redeemed  by  February  15  of  the 
subsequent  calendar  year. 

Therefore,  S  989.56  should  provide 
that  after  having  received  diversion 
certificates  from  the  Committee, 
producers  would  submit  the  certificates 
to  the  handlers  in  lieu  of  raisins.  That 
section  should  also  provide  that  only 
handlers  may  redeem  diversion 
certificates  for  reserve  pool  raisins.  To 
redeem  a  certificate,  a  handler  must 
present  the  diversion  certificate  to  the 
Committee  and  pay  the  Committee  an 
amount  equal  to  the  harvest  cost  it  has 
established  for  the  entire  tonnage 
represented  on  the  diversion  certificate. 
Upon  receipt  of  the  diversion  certificate, 
the  Committee  shall  note  on  the 
certificate  that  it  is  cancelled.  The 
remaining  details  should  be  contained  in 
administrative  regulations  in  case  the 


suggested  procedures  prove  unwieldy 
and  need  modification  in  some 
particulars. 

In  view  of  all  the  foregoing,  §  989.56 
should  specify  that  the  Committee  shall 
establish,  with  the  approval  of  the 
Secretary,  such  rules  and  regUations  as 
may  be  necessary  for  the 
implementation  and  operation  of  the 
raisin  diversion  program. 

At  the  hearing,  a  suggestion  was  made 
that  an  average  of  several  crop  years 
should  be  used  as  a  base  for 
determining  a  producer's  tonnage 
eligible  for  diversion.  However,  the 
evidence  of  record  is  that  the  most 
recent  crop  year,  or  the  last  crop  year 
eligible  for  diversion,  should  serve  as  a 
base  in  order  to  keep  the  program 
current  with  those  producers  who  are 
now  producing  raisins.  Moreover,  the 
most  recent  production  information  in 
more  readily  available  for  verfication, 
and  there  would  be  less  chance  for 
program  abuse. 

Several  witnesses  testified  against  the 
proposed  ROP,  indicating  that  growers 
cannot  afford  to  finance  another 
temporary  solution  to  the  industry's 
severe  problems,  and  suggested  that  the 
industry  should  do  more  advertising  and 
promotion  to  increase  raisin 
consumption  in  the  United  States  and 
abroad.  They  also  expressed  doubt  that 
the  program  could  benefit  growers, 
especially  those  already  close  to 
bankruptcy.  The  evidence  of  record 
indicates  that  the  industry  has  increased 
its  promotion  and  advertising  to  help 
move  California's  abundant  raisin 
supply.  The  record  further  reflects  that 
industry  leaders  believe  this  action, 
coupled  with  a  reduction  in  prices  and 
in  the  oversupply  situation  will  have  a 
positive  effect  on  raisin  sales  and  on 
producers  in  general.  Furthermore,  as 
related  in  more  detail  below,  testimony 
from  the  banking  community  indicated 
the  program  would  be  an  incentive  for 
further  credit  extensions.  Thus,  this 
action  would  tend  to  stave  off 
foreclosures  and  resulting  bankruptcies. 

At  the  hearing,  one  person  supportive 
of  the  RDP  recommended  that  the 
program  should  be  reviewed  at  the  end 
of  a  three-year  period.  As  previously 
discussed,  the  evidence  of  record  is 
clear  that  the  need  for  an  RDP  would  be 
reviewed  by  the  Committee  each  year 
and  that  an  ROP  would  be  implemented 
when  the  Committee  determines  that  the 
tonnage  of  reserve  raisins  of  a  particular 
varietal  type  is  in  excess  of  projected 
market  needs.  Moreover,  pursuant  to 
S  989.91  of  the  order,  the  Secretary  of 
Agriculture  may,  at  any  time,  terminate 
or  suspend  the  operation  of  any  or  all  of 
the  pfovisions  of  this  amended  subpart 


and  rain  Insurance.  By  announcing  the         for  marketing  order  calculations,  that  eliminate  the  possibility  that  all 
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whenever  the  Secretary  finds  that  such 
provisions  do  not  tend  to  effectuate  the 
declared  policy  of  the  act. 

The  adoption  of  this  authority  for  an 
RDP  would  necessitate  modification  of 
the  definition  of  "producer".  Section 
989.11  of  the  order  defines  a  producer  as 
"any  person  engaged  in  a  proprietary 
capacity  in  the  production  of  grapes 
which  are  sun-dried  or  dehydrated  by 
artificial  means  until  they  become 
raisins."  If  authority  for  an  RDP  is 
approved,  a  producer  diverting  his/her 
entire  acreage  of  raisin  grapes  would 
not  meet  the  current  definition  of  a 
producer.  Thus,  a  producer  participating 
in  the  RDP  would  not  be  considered  a 
"producer"  under  the  order  and  would 
not  be  able  to  participate  in  the 
nomination  of  producer  members  of  the 
Committee  or  serve  as  a  producer 
member  or  alternate  member.  To  assure 
that  those  persons  participating  in  a'n 
RDP  would  continue  to  be  considered 
producers  under  the  order,  S  989.11 
should  be  amended  by  adding  a  proviso 
thereto  to  read:  "Provided,  That  a 
"producer"  shall  include  any  person 
whose  production  unit  has  qualified  for 
diversion  under  a  diversion  program 
announced  by  the  Committee."  For 
example,  a  producer  of  raisins  in  1984 
would  remain  a  producer  in  1985  if  a 
diversion  program  were  implemented 
and  his/her  entire  grape  acreage,  which 
was  made  into  raisins  in  1984.  was 
diverted  from  production  in  1985. 

Section  989.54(b)  currently  provides 
that  on  or  before  October  5  of  each  crop 
year,  the  Committee  shall  estimate  the 
production  of  raisins  by  varietal  type  for 
which  it  has  computed  a  trade  demand 
and.  where  applicable,  compute  and 
announce  preliminary  percentages.  The 
October  5  date  may  be  extended  by  the 
Committee  not  more  than  five  business 
days  if  warranted  by  a  late  crop. 

If  an  RDP  is  established  by  the 
Committee  for  a  season,  the  equivalent 
quantity  of  diverted  raisins  would  be 
made  available  in  the  new  crop  year 
from  the  reserve  raisins  previously 
determined  by  the  Committee  to  be  in 
excess  of  projected  market  needs;  that 
is,  that  tonnage  in  excess  of  traditional 
market  outlets.  The  quantity  made 
available  from  the  prior  year's  reserve  in 
the  new  crop  year  would  be  treated  as 
produced  in  that  year.  Hence,  diverted 
tonnage  must  be  included  in  the 
Committee's  marketing  policy 
computations  for  that  year  and  be 
subject  to  the  free  and  reserve 
percentages  for  that  year.  Therefore,  in 
determining  the  total  production  for  the 
purposes  of  computing  preliminary 
percentages,  the  Committee  should 
estimate  the  volume  of  raisins  by 


varietal  type  likely  to  be  acquired  by 
handlers  from  producers  and  add  to  that 
the  total  tonnage  diverted  under  an  RDP. 
In  practice,  the  total  diverted  tonnage 
would  be  obtained  by  the  Committee  by 
totalling  the  tonnage  represented  by  all 
diversion  certificates  issued  by  the 
Committee  for  a  specific  varietal  type. 

To  accomplish  6iis,  S  989.54(b)  should 
be  amended  by  adding  a  proviso  at  the 
end  of  the  first  sentence  providing  that 
such  production  estimate  shall  include 
by  varietal  type  the  total  tonnage  of 
raisins  handlers  are  expected  to  acquire 
from  producers  and  the  total  tonnage  of 
raisins  diverted  under  a  raisin  diversion 
program. 

While  most  of  the  producers  and 
handlers  under  the  marketing  order  are 
small  businesses,  there  is  obviously 
some  variance  in  size.  Testimony  at  the 
hearing  supported  the  view  that  all  of 
the  proposed  changes  would  be  equally 
beneficial  to  all  producers  and  handlers, 
regardless  of  size.  Furthermore,  the 
record  evidence  indicates  that  there 
would  be  no  adverse  regulatory  or 
informational  impact  on  the  smaller 
entities  and  that  no  changes  in  the 
proposals  are  desirable  to  accommodate 
any  needs  of  the  smaller  entities. 

(3)  Section  900.12(d)  of  the  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900)  authorizes  the  Secretary  to 
omit  issuing  a  recommended  decision 
and  the  opportunity  to  file  exceptions 
thereto  when  he  determines  on  the  basis 
of  the  hearing  record  that  due  and 
timely  execution  of  his  functions 
imperatively  and  unavoidably  requires 
such  omission. 

The  evidence  of  record  is  that  many 
producers  of  raisin  variety  grapes  are 
facing  a  serious  financial  dilemma.  As 
stated  previously,  land  values  for 
vineyards  have  dropped  dramatically  in 
the  last  few  years,  many  producers  may 
be  unable  to  continue  their  lines  of 
credit,  and  some  producers  may  go 
bankrupt.  It  was  estimated  at  the 
hearing  that  at  least  10  percent  of  the 
raisin  grape  producers  will  have 
difficulty  obtaining  loans  to  produce 
raisins  in  1985.  and  an  even  larger 
percentage  of  such  producers  may 
experience  loan  denials  during  the  1985- 
86  crop  year.  A  member  of  the  banking 
community  testified  that  the  bankruptcy 
rate  at  the  time  of  the  hearing  was  one 
raisin  grape  producer  per  week,  that  the 
land  value  of  vineyards  was  impossible 
to  determine,  and  that  the  interest  rate 
charged  a  producer  on  loans  is  in  an 
inverse  relationship  to  the  financial 
condition  of  that  producer.  That  witness 
also  testified  that  production  and 


harvest  costs  far  exceed  the  prices 
received  by  raisin  producers,  and  that 
the  RDP  would  o^er  the  possibility  of 
improving  proihicer  prices  by  allowing  a 
higher  percenta^  of  the  crop  to  be 
marketed  as  free^onnage  and  a  lower 
percentage  ii^Jew-retum  outlets.  Thus, 
the  RDP  should  improve  the  financial 
community's  ability  to  continue 
financing  producers  in  1985  that 
otherwise  would  not  receive  financing. 
For  these  reasons,  it  is  imperative  that 
an  RDP.  if  approved  by  producers  voting 
in  a  referendum,  be  effective  for  1985. 
Furthermore,  an  essential  feature  of 
diverting  production  under  the  RDP 
would  be  by  pruning  vines.  Most 
producers  prepare  for  or  begin  pruning 
by  January  1.  Thus,  it  is  essential  that 
the  mechanics  of  the  RDP  be  in  place 
before  January  1. 1985.  in  order  that 
producers  can  make  their  decisions  by 
then,  whether  to  participate  in  that 
program. 

Finally,  implementation  of  an  RDP 
would  necessitate  establishment  of 
administrative  rules  and  regulations 
through  informal  rulemaking.  This  could 
be  time-consuming  and  must  be  initiated 
soon  if  an  RDP  is  to  be  effective  by 
January  1. 1985. 

In  view  of  all  Of  the  foregoing,  it  is 
hereby  determined  that  on  the  basis  of 
the  hearing  record  that  due  and  timely 
execution  of  the  Secretary's  functions 
imperatively  and  unavoidably  requires 
the  omission  of  a  recommended  decision 
and  the  opportunity  to  file  exceptions 
thereto.  Issuance  of  a  recommended 
decision,  including  opportunity  to  file 
exceptions  thereto,  would  delay 
amendment  of  the  order  to  include 
authority  for  an  RDP  by  at  least  four 
weeks,  thereby  making  it  unlikely  that 
such  a  program  could  be  implemented 
for  1985. 

Rulings  on  briefs  of  interested  persons 

Briefs  were  filed  by  the  Committee 
and  by  Cari  A.  Pescosolido.  Jr..  on 
behalf  of  Sequoia  Enterprises,  Exeter. 
California.  The  brief  filed  by  the 
Committee  supported  the  proposed 
amendments  and  requested  the 
amendments  be  Implemented  on  an 
emergency  basis.  The  brief  filed  by 
Sequoia  Enterprises  stated  primarily 
that  the  USDA  must  comply  with  all  the 
requirements  of  the  Regulatory 
Flexibility  Act.  the  Administrative 
Procedure  Act.  Secretary  Block's 
Memorandum  1512-1  and  President 
Reagan's  Executive  Order  12291. 
Furthermore,  a  demand  was  made  upon 
the  Department  that  full  details  of  the 
RDP,  including  all  of  the  rules  and 
regulations,  be  published  in  the  Federal 
Register  and  a  subsequent  hearing  be 


producers  to  be  treated  equally  under  administrative  regulaHons  in  case  the  the  phivisions  of  this  amended  subpart 
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held  to  allow  ailectod  gfowwfi  and 

handlers  the  opportimity  to  understand 
the  economic  and  oompetiti^re 
consequences  of  the  entire  program. 

Each  point  included  in  the  briefs  was 
carefully  considered,  along  with 
evidence  in  the  record,  in  making  the 
findings  and  reaching  the  conclusions 
contained  herein.  To  the  extent  that  any 
suggested  findings  or  conclusioas 
contained  in  any  of  the  briefs  or 
arguments  are  inconsistent  with  the 
findings  and  conclusions  contained 
herem,  the  request  to  make  such 
fmdings  and  conclusions  or  to  reach 
such  conclusions  is  denied  on  the  basis 
of  facts  found  and  stated  in  connection 
with  this  decision. 

General  Findings 

Upon  the  basis  of  the  record,  it  is 
found  that:  (1)  The  findings  hereinafter 
set  forth  are  supplementary,  and  in 
additioo.  to  the  previous  findings  and 
determinations  which  were  made  in 
connection  with  the  issuance  of  the 
marketing  agreement  and  order  and 
each  previously  issued  amendment 
thereto.  Except  the  findings  as  to  the 
base  period  for  parity  computation,  and 
except  insofar  as  such  findings  and 
determinations  may  be  in  confbct  with 
the  findings  and  determinations  set  forth 
herein,  all  of  said  prior  findings  and 
determinations  are  hereby  ratified  and 
affirmed; 

(2)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  aU 
of  the  terms  and  conditions  thereol  will 
tend  to  effectuate  the  declared  poHcy  of 
the  act; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handling  of  raisins 
produced  from  grapes  grovra  in  the 
production  area  in  the  same  manner  as, 
and  are  applicable  only  to  persons  in  the 
respective  classes  of  cominercial  and 
industrial  activity  specified  in,  the 
marketing  agreement  and  order  upon 
which  hearings  have  been  held; 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declcued  policy  of  the  act,  and 
the  iesuanoe  of  several  orders  applicable 
to  subdivisions  of  the  production  area 
would  not  effectively  carry  oet  the 
declared  policy  of  the  act; 

(5)  There  are  no  differences  in  the 
production  and  mariceting  of  raisins 
prodaoed  from  grapes  grown  In  the 
production  area  which  make  necessary 
different  terms  and  provisions 


applicabie  to  different  parts  of  toch 

area;  and 

(6)  AU  handling  of  raisins  produced 
from  grapes  grown  in  the  production 
area  as  defined  in  the  marketing 
agreement  and  order,  as  amended,  and 
as  hereby  proposed  to  be  further 
amended,  is  in  the  current  of  interstate 
or  foreign  commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

Marketing  Agreement  and  Order. 
Annexed  hereto  and  made  a  part  hereof 
are  two  doctmients  entitled, 
respectively,  "Marketing  Agreement  as 
Amended.  Regulating  the  Handling  of 
Raisins  Produced  Prom  Grapes  Crown 
in  California",  and  "Order  Amending 
the  Order,  as  Amended,  Regulating  the 
Handling  of  Raisins  Produced  From 
Crapes  Grown  in  California",  which 
have  been  decided  upon  as  the  detailed 
and  appropriate  means  of  effectuating 
the  foregoing  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  annexed  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
annexed  order  which  is  published  with 
the  decision. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
[7  CFR  900.400  et  seq],  to  determine 
whether  the  issuance  of  the  annexed 
order  as  amended  and  as  hereby 
proposed  to  be  further  amended, 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  is  approved  or  favored  by 
producers,  as  defined  under  the  terms  of 
the  order,  who  during  the  representative 
period  were  engaged  in  the  production 
of  the  regulated  commodity  for  market. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  August  1, 1983.  to  July 
31, 1984. 

The  agents  of  the  Secretary  to  conduct 
such  referendum  are  hereby  designated 
to  be  Richard  Van  Diest  and  Frank  M. 
Grasbeiger.  Fruit  and  Vegetable 
Division.  AMS,  MS.  Department  of 
Agriculture. 

CW.McMiOan. 

AasiUant  Secretary,  h4arkeUng  and 
Inspection  Services. 
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NUCLEAR  REQULATORY 
COMMISSION 

10  CFR  Parts  SO  and  73 

Acoass  Authofteatloo  Pioyiani; 


Concintwg  Phyalcai  Protactlon  of 
Nudaar  Powar  Plants;  Saarchaaof 
Indiv4duala  at  Powar  Reactor  Facllitiaa; 
Extenalon  of  Commant  Park>d 

AQENCV:  Nuclear  Regulatory 
Commission. 

ACnON:  Proposed  rule:  Extension  of 
comment  period. 

•UMMARV:  On  August  1, 1984  (49  FR 
30726:  49  FR  30735;  49  FR  30738),  the 
Nuclear  Regulatory  Commission  (NRC) 
published  for  public  comment  the 
proposed  Insider  Safeguards  Rules 
Package,  i.e.,  Access  Authorization 
Program,  Miscellaneous  Amendments 
concerning  Physical  Protection  of 
Nuclear  Power  Plants,  and  Searches  of 
Individuals  at  Power  Reactor  Facilities. 
The  comment  period  for  this  proposed 
rulemaking  package  was  to  expire  on 
December  7, 1984.  The  Edison  Electric 
Institute,  (EEI),  and  KMC,  have 
requested  an  extension  of  the  comment 
period.  In  view  of  the  importance  of  the 
proposed  rule,  the  amount  of  time  that 
EEL  and  KMC,  suggested  is  required  in 
order  to  provide  meaningful  comments 
on  behalf  of  their  member  utilities,  and 
the  desirability  of  developing  a  rule  as 
soon  as  practicable,  the  NRC  has 
decided  to  extend  the  comment  period 
for  an  additional  90  days. 

OATC  The  comment  period  has  been 
extended  and  now  expires  on  March  7, 
1985.  Comments  received  after  that  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  that  date. 


AODRESSes:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Attention:  Docketing  and  Service 
Branch.  Comments  may  also  be 
deUvered  to  Room  1121, 1717  H  Street, 
NW.,  Washington,  DC,  between  8:15 
a.m.  and  SKX)  p.m.  Copies  of  comments 
received  are  available  for  examining 
and  copying  for  a  fee  at  the 
Commission's  Public  Document  Room  at 
1717  H  Street,  NW..  Washington,  DC. 
Single  copies  of  draft  guidance  material 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Technical  Information  and  Document 
Control. 


1.I1C    v^v^i. 


estimate  the  volume  of  raisins  by 


also  testified  that  production  and 


Register  and  a  subsequent  hearing  be 
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FOR  PURTHCR  NtFOmMATKWI  CONTACT: 

Mr.  Henry  S.  Blumenthal  III,  Division  of 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  telephone  (301) 427-4754. 

Dated  at  Washin^toa  D.C.  this  6th  day  of 
December  1964. 

For  the  Nuciear  Regulatory  Commission. 
Samuel  J.  Chilk. 
Secretary  of  the  Commission. 

|FR  Doc  M-32Z7B  Piled  tZ-lO-M:  8:46  tinl 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  114 
INotica  1964-19] 

Solicitation  of  Indirect  Members  by 
Federated  Cooperatives 

agency:  Federal  Election  Commission. 
action:  Notice  of  disposition  of 
rulemaking  petition. 

SUMMARY:  The  Commission  announces 
Us  disposition  of  a  Petition  for 
Rulemaking  filed  on  January  3, 1983  by 
the  National  Council  of  Farmer 
Cooperatives  ("NCFC)  (48  FR  13265 
March  30, 1983).  The  petition  sought 
revision  of  the  definition  of  "member"  at 
11  CFR  114.1(e)  to  permit  federated 
cooperatives  to  solicit  the  individual 
members  of  their  member  cooperatives. 
date:  December  11, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kim  L  Bright,  Acting  Assistant 
General  Counsel,  1325  K  Street,  N.W., 
Washington,  D.C.  20463.  (202)  523-4143 
or  (800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended,  2  U.S.C.  431  et  seq., 
("the  Act"  or  "FECA"),  cooperatives  are 
permitted  to  solicit  their  members  for 
contributions  to  a  separate  segregated 
fund  they  have  established  for  political 
purposes.  See  2  U.S.C.  441b{b](4)(C).  The 
Federal  Election  Commission's 
regulations  define  "member"  at  11  CFR 
114.1(e),  in  pertinent  part,  as  a  person 
currently  satisfying  his  or  her 
organization's  requirements  for 
membership. 

On  January  3. 1983.  the  National 
Council  of  Farmer  Cooperatives  filed  a 
petition  for  rulemaking  requesting  that 
S  144.1(e)  be  amended  to  provide  that 
"members  of  a  local  cooperative  are 
considered  to  be  members  of  any 
federated  regional  or  interregional 
cooperative  with  which  the  local 


cooperative  is  affiliated."  The 
Commission  has  attempted  to  obtain  a 
broad  range  of  comments  on  NCFCs 
proposed  rulemaking.  Fiist,  the 
Commission  invited  public  comment  on 
the  Petition  and  received  sixteen  written 
comments  from  interested  organizations. 
48  FR  13265  (March  30, 1983).  The 
Commission  also  published  an  Advance 
Notice  of  Proposed  Rulemaking  (49  FR 
20831  (May  17, 1984))  to  obtain 
additional  background  information 
regarding  the  issues  raised  by  the  NCFC 
petition.  A  public  hearing  was  held  on 
June  27, 1984  at  which  testimony  from 
five  witnesses  was  presented.  In 
addition,  the  Commission  has  consulted 
the  Internal  Revenue  Service,  the 
Department  of  Agriculture  and  the 
National  Credit  Union  Administration; 
however,  none  of  these  agencies  has 
taken  a  position  on  the  Petition. 

The  Commission  formally  considered 
whether  to  proceed  with  a  rulemaking 
based  on  the  petition  on  November  15. 
1984  and  November  29, 1964.  On 
November  29, 1984,  the  Commission  was 
unable  to  decide  by  four  affirmative 
votes  whether  to  initiate  the  rulemaking 
suggested  by  NCFC.  The  Act  requires 
that  a  proposed  rulemaking  be  approved 
by  at  least  four  members  of  the 
Commission.  2  U.S.C  437c(c)  and 
437d(a)(8). 

Accordingly,  the  Commission  has 
concluded  its  consideration  of  the  NCFC 
petition.  Copies  of  the  General  Counsel's 
recommendation  which  the  Commission 
considered  are  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Records  O^ice, 
1325  K  Street  NW.,  Washington,  D.C. 
20463,  (202)  523-4181  or  toll-free  (800) 
424-9530. 

Dated:  December  6, 1984. 
Lee  Ann  EDiott. 
Chairman,  Federal  Election  Commission. 

|FR  Doc.  M-322a3  Filed  12-10-S4^  ft45  unl 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

Small  Business  Investment 
Companies;  Limitations  on  Portfolio 
Investments 

agency:  Small  Business  Administration. 
action:  Notice  of  extension  of  comment 
period  on  proposed  rule. 

summary:  On  November  1, 1984,  SBA 
published  in  the  Federal  Register  a 
proposed  rule  regarding  limitations  on 


portfolio  investments  in  its  Small 
Business  Investment  Company  program 
(see  49  FR  44062).  That  publication 
provided  that  comments  on  the 
proposed  rule  would  be  accepted 
through  December  3, 1964.  This  notice 
extends  the  comment  period  pertaining 
to  the  proposed  rule  for  an  additional  14 
days  in  order  to  provide  more  time  for 
public  comment. 

date:  Comments  on  the  above- 
referenced  proposed  rule  must  be 
received  by  December  17. 1984. 

address:  Written  comments,  in 
duplicate,  should  be  submitted  to  the 
Associate  Administrator  for  Finance 
and  Investment,  Small  Business 
Administration.  1441  L  Street,  NW.. 
Washington,  DC.  20416. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  G.  Lineberry,  Deputy  Associate 
Administrator  for  Investment  (202)  653- 
6848. 

supplementary  INFORMATION:  In  order 
to  provide  more  time  for  public  comment 
on  the  above-referenced  proposed  rule. 
SBA  is  hereby  extending  the  comment 
period  relative  to  the  proposal  for  an 
additional  14  days.  The  pubHc  is 
encouraged  to  supply  comments  in 
writing  to  the  address  Indicated  above 
so  that  a  complete  record  on  this 
proposed  rule  can  be  established. 

Dated:  November  27. 1984. 
James  C  Sanders, 

Administrator. 

[FR  Doc  M-1Z2M  F(M  ll-tO-M:  ft«  ■■) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Alrapaca  Docket  No.  S4-AWA-31] 

Proposed  Establistiment  of  Airport 
Radar  Service  Areas 

Correction 

In  FR  Doc.  84-31389  beginning  on  page 
47178  in  the  issue  of  Friday,  November 
30, 1984,  make  the  following  correction: 
On  page  47180,  in  the  third  column,  the 
fifteenth  and  sixteenth  lines  should  read 
"the  airport  excluding  the". 

BtLUNQCOOC  1M».«MI 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
Food  and  Drug  Administration 
21  CFR  Parts  182  and  184 
(Docket  No.  79M-0141] 

Scientific  Literature  Update  on 
Su(»>se  and  Com  Sugars;  Opportunity 
forlhil>llc  Review 

Correction 

FR  Doc.  84-15096  was  published  on 
page  23457  in  the  issue  of  Wednesday, 
June  6, 1984.  The  document  appeared  in 
the  Notices  section;  however,  it  should 
have  appeared  in  the  Proposed  Rules 
section. 

MLUNQ  COOC  1S0».«1-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AO-FRL-273S-4] 

Stack  Height  Regulation;  Public 
Hearing  and  Comment  Period 
Extension 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  public  hearing  and 
comment  period  extension. 

summary: Thisnotice extends  the  initial 
public  comment  period  for  proposed 
revisions  to  EPA's  stack  height 
regulation,  scheduled  to  close  on 
December  10. 1984.  Subsequent  to  the 
proposal.  EPA  had  received  a  request 
for  a  public  hearing  and  several  requests 
for  extensions  of  the  3G-day  public 
comment  period.  EPA  is  granting  these 
requests. 

DATES:  The  public  comment  period  will 
now  end  on  January  9, 1985.  A  public 
hearing  will  be  held  on  January  8. 1985. 
The  hearing  record  and  a  rebuttal 
comment  period  will  be  held  open  until 
January  24, 1985. 

A  list  of  speakers  for  the  public 
hearing  will  be  compiled  on  December 


28. 1984.  Anyone  wishing  to  be  included 
on  this  list  should  notify  Mr.  Eric 
Ginsburg.  the  information  contact,  prior 
to  that  date. 

ADDRESS:  Room  2409,  EPA.  401  M  Street, 
SW..  Washington.  D.C.  20460. 

Background  material  for  this  action  is 
located  in  Docket  A-83-49,  West  Tower 
Lobby  Gallery,  EPA,  401  M  Street,  SW.. 
Washington,  D.C.  20460.  The  docket  may 
be  examined  between  8:00  a.m.  and  4:00 
p.m.  or  weekdays.  A  reasonable  fee  may 
be  charged  for  photocopying.  All  written 
comments  should  be  submitted  (in 
duplicate,  if  possible)  to:  Central  Docket 
Section.  Docket  A-63-49.  EPA.  401  M 
Street.  SW..  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  O.  Ginsburg.  Office  of  Air  Quality 
Planning  and  Standards,  Control 
Programs  Development  Division  (MD- 
15),  EPA.  Research  Triangle  Park.  NC 
27711.  (919)  541-5540. 
SUPPLEMENTARY  INFORMATION:  On 
February  8. 1982  (47  FR  5864).  EPA 
promulgated  regulation  governing  the 
extent  to  which  tall  stacks  and  other 
dispersion  techniques  may  be 
considered  in  setting  emission 
limitations  for  stationary  sources.  This 
regulation  was  challenged  by  the  Sierra 
Club  Legal  Defense  Fund.  Inc..  the 
Natural  Resources  Defense  Council.  Inc. 
(NRDC).  and  the  Commonwealth  of 
Pennsylvania  [Sierra  Club  v.  EPA,  719 
F.2d  436)  and.  on  October  11, 1983.  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  issued  a  decision  reversing  two 
portions  of  the  regulation,  remanding 
certain  other  portions  to  EPA  for 
reconsideration,  and  imposing  a 
deadline  of  January  18. 1985.  for  the 
promulgation  of  revised  rules.  Revisions 
to  the  regulation,  responding  to  the  court 
decision,  were  proposed  on  November  9, 
1984,  at  49  FR  44878.  That  notice 
describes  the  court  decision  and  the 
proposed  revisions  in  greater  detail. 

Subsequent  to  the  proposal,  EPA  had 
received  a  request  for  a  public  hearing 
and  several  requests  for  extension  of  the 
30-day  public  comment  period.  EPA  is 


granting  these  requests.  Additionally. 
EPA  has  consulted  with  petitioners  from 
Sierra  Club  and  NRDC  and  is  filing  a 
joint  motion  requesting  the  court  to 
extend  the  deadline  for  promulgation.  If 
the  court  does  not  grant  this  request. 
EPA  will  close  the  comment  period  and 
cancel  the  hearing  as  necessary  to  meet 
any  court-mandated  deadline. 

A  list  of  speakers  for  the  public 
hearing  will  be  compiled  on  December 
28. 1984.  Anyone  wishing  to  be  included 
on  this  list  should  notify  Mr.  Eric 
Ginsburg.  the  information  contact,  prior 
to  that  date.  Requests  received  after  that 
date  will  be  honored  only  as  time 
permits. 

Speakers  who  intend  to  present  a 
prepared  statement  should  provide  three 
copies  of  the  statement  to  the  director  of 
the  meeting.  Oral  presentations  will  be 
limited  to  30  minutes;  however,  extra 
time  may  be  allowed  at  the  discretion  of 
the  director. 

An  ofFicial  recorder  will  prepare  a 
transcript  of  the  hearing.  The  transcript 
will  be  placed  in  Docket  A-83-49. 
Supplemental  or  rebuttal  comments  may 
be  submitted  in  writing  no  later  than 
4:00  p.m.  on  January  24, 1985,  to:  Central 
Docket  Section.  Docket  No.  A-83-49, 
EPA.  401  M  Street.  Washington,  D.C. 
20460. 

List  of  Subjects  in  40  CFR  Part  52 

Administrative  practice  and 
procedures.  Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Ozone, 
Sulfur  oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Hydrocarbons. 
Carbon  monoxide. 

Dated:  December  7. 1984. 

Joseph  A.  Cannon. 

Assislanl  Administrator  for  Air  and 
Radiation. 

IFR  Ooc  84-3^407  Filed  12-10-M:  MS  ami 
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COMMISSION  ON  CIVIL  RIGHTS 

Alat>ama  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Alabama  Advisory 
Committee  to  the  Commission  will 
convene  at  11:00  a.m.  and  will  end  at 
1:30  p.m.,  on  January  29. 1984.  at  the 
Birmingham  Hilton  Hotel,  Centennial  I 
Room,  808  S.  20th  Street,  Birmingham, 
Alabama  35205.  The  purpose  of  the 
meeting  is  to  formulate  plans  for  a 
project  on  redistricting. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Southern  Regional  Office  at  (404)  221- 
4391. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.  December  6. 
1984. 
|ohn  I.  Binkley, 

Advisory  Committee  Management  Officer. 

|FR  Doc  84-32:42  Filed  12-10-84: 8:45  um| 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  2S0] 

Resolution  and  Order  Approving  the 
Application  of  ttie  City  of  New  York, 
New  York,  for  a  Foreign-Trade  Zone  at 
John  F.  Kennedy  International  Airport 

Procedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  D.C. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zone.8  Act  of  June  18. 
1934.  as  amended  (19  USC  81a-81ul.  the 


Foreign-Trade  Zones  Board  has  adopted 
the  following  Resolution  and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
of  the  City  of  New  York,  New  York,  filed 
with  the  Foreign-Trade  Zones  Board  (the 
Board)  on  October  17. 1983,  requesting  a 
grant  of  authority  for  establishing, 
operating,  and  maintaining  a  general- 
purpose  foreifen-trade  zone  site  at  John 
F.  Kennedy  International  Airport,  within 
the  New  York  Customs  port  of  entry,  the 
Board,  finding  that  the  requirements  of 
the  Foreign-Trade  Zones  Act,  as 
amended,  and  the  Board's  regulations 
are  satisfied,  and  that  the  proposal  is  in 
the  public  interest,  approves  the 
application. 

As  the  proposal  involves  open  space 
on  which  buildings  may  be  constructed 
by  parties  other  than  the  grantee,  this 
approval  includes  authority  to  the 
grantee  to  permit  the  erection  of  such 
buildings,  pursuant  to  Section  400.815  of 
the  Board's  regulations,  as  are  necessary 
to  carry  out  the  zone  proposal,  providing 
that  prior  to  its  granting  such  permission 
it  shall  have  the  concurrences  of  the 
local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive    . 
Secretarj'.  Further,  the  grantee  shall 
notify  tlie  Board's  Executive  Secretary 
for  approval  prior  to  the  commencement 
of  any  manufacturing  operation  within 
the  zone.  The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the 
Board,  is  hereby  authorized  to  issue  a 
grant  of  authority  and  appropriate  Board 
Order. 

Grant  To  Establish,  Operate,  and 
Maintain  a  Foreign-Trade  Zone  at  John 
F.  Kennedy  International  Airport 

Whereas,  by  the  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  USC  81a-81u)  (the  Act),  the 
Foreign-Trade  Zones  Board  (the  Board) 
is  authorized  and  empowered  to  grant  to 
corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  City  of  New  York,  State 
of  New  York  (the  Grantee)  has  made 


application  (filed  October  17, 1983, 
Docket  No.  39-83,  48  FR  49085)  in  due 
and  proper  form  to  the  Board,  requesting 
the  establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  site 
at  John  F.  Kennedy  International 
Airport,  County  of  Queens.  New  York 
City,  within  the  New  York  Customs  port 
of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 
satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  Ill  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  DC  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Activation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal,  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  site  in  the 
performance  of  their  official  duties. 

The  Grantee  shall  notify  the  Executive 
Secretary  of  the  Board  for  approval  prior 
to  the  commencement  of  any 
manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
constuction.  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
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protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  aRlxed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington,  D.C.  this 
30th  day  of  November  1984  pursuant  to 
Order  of  the  Board. 

Foreign-Trade  Zone  Board. 

Makofan  Bakfaige, 

Chairman  and  Executive  Officer. 

Attest 
|ohn  J.  Da  Ponta.  Jr., 
Executive  Secretary. 

[FK  Ooc  M-2B3a7  FUcd  1Z-10-M;  k4S  dm) 


International  Trade  Administration 

Export  Trade  Certificate  of  Review; 
Notice  of  Application 

aqcncy:  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  of  appHcation. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  invites  interested  parties  to  submit 
information  relevant  to  the 
determination  of  whether  a  certificate 
should  be  issued. 

DATES:  Comments  on  these  applications 
must  be  submitted  on  or  before  (insert 
date  20  days  after  publication  in  the 
Federal  Register). 

AOOflESS:  Interested  parties  should 
submit  their  written  comments,  original 
and  five  (5)  copies,  to:  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  Department  of 
Commerce,  Room  5618,  Washington. 
D.C.  20230. 

Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  84- 
00035." 

FON  mRTHEA  INFORMATION  CONTACT: 

James  V.  Lacy,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131,  or 
Eleanor  Roberts  Lewis.  Assistant 
General  Counsel  for  Trade 
Development,  Office  of  General 
Counsel,  202/377-0937.  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 


Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  48  FR  10596-10604  (Mar.  11. 
1983)  (codified  at  15  CFR  Part  325).  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
trade,  export  trade  activities  and 
methods  of  operation  specified  in  the 
certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Standards  for  Certification 

Proposed  export  trade,  export  trade 
activities,  and  methods  of  operation  may 
be  certified  if  the  applicant  establishes 
that  such  conduct  will: 

1.  result  in  neither  a  substantial 
lessening  of  competition  or  restraint  of 
trade  within  the  United  States  nor  a 
substantial  restraint  of  the  export  trade 
of  any  competitor  of  the  applicant, 

2.  not  unreasonably  enhance, 
stabilize,  or  depress  prices  within  the 
United  States  of  the  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant. 

3.  not  constitute  unfair  methods  of 
competition  against  competitors 
engaged  in  the  export  of  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant,  and 

4.  not  include  any  act  that  may 
reasonably  be  expected  to  result  in  the 
sale  for  consumption  or  resale  within 
the  United  States  of  the  goods,  wares, 
merchandise,  or  services  exported  by 
the  applicant. 

The  Secretary  will  issue  a  certificate  if 
he  determines,  and  the  Attorney 
General  concurs,  that  the  proposed 
conduct  meet  these  four  standards.  For  a 
further  discussion  and  analysis  of  the 
conduct  eligible  for  certification  and  of 
the  four  certification  standards,  see 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review,"  48  FR 
15937-40  (April  13, 1983). 

Request  for  Public  Comments 

The  Office  of  Export  Trading 
Company  Affairs  (OETCA)  is  issuing 
this  notice  in  compliance  with  section 
302(b)(1)  of  the  Act  which  requires  the 
Secretary  to  publish  a  notice  of  the 
application  in  the  Federal  Register 
identifying  the  persons  submitting  the 
application  and  summarizing  the 
conduct  proposed  for  certification.  The 
OETCA  and  the  applicant  have  agreed 
that  this  notice  fairly  represents  the 
conduct  proposed  for  certification. 
Through  this  notice,  OETCA  seeks 
written  comments  from  interested 
persons  who  have  information  relevant 


to  the  Secretary's  determination  to  grant 
or  deny  the  application  below. 
Information  submitted  by  any  person  in 
connection  with  the  application(s)  is 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552). 

The  OETCA  will  consider  the 
information  received  in  determining 
whether  the  proposed  conduct  is  "export 
trade,"  "export  trade  activities,"  or  a 
"method  of  operation"  as  defined  in  the 
Act,  regulations  and  guidelines  and 
whether  it  meets  the  four  certification 
standards.  Based  upon  the  public 
comments  and  other  information  — 

gathered  during  the  analysis  period,  the 
Secretary  may  deny  the  application  or 
issue  the  certificate  with  any  terms  or 
conditions  necessary  to  assure 
compliance  with  the  four  standards. 

The  OETCA  has  received  the 
following  application  for  an  Export 
Trade  Certificate  of  Review: 

Applicant:  Global  Operations  Co..  465 
California  Street,  Suite  431,  Merchants 
Exchange  Building,  San  Francisco,  CA 
94104 

Telephone:  415-781-7040 

Application  No.:  84-00035 

Date  Deemed  Submitted:  November  26. 
1984 

Controlling  Entities:  William  F.  Bosque. 
Sr.,  d.b.a.  J.E.  Lowden  &  Company, 
and  Ted  L.  Rausch  Co.,  both  of  San 
Francisco,  CA 

Members  in  Addition  to  Applicant: 
William  F.  Bosque,  Sr.,  Ted  L.  Rausch 
Co.,  Ted  L.  Rausch,  Poseidon  Freight 
Forwarders,  Inc. 
Summary  of  the  Application:  Global 

Operations  Co.  (Global),  a  newly 

established  San  Francisco,  California 

firm,  has  submitted  an  application  for  an 

export  trade  certificate  of  review. 

Export  Marlcets 

Global  will  provide  export  trade 
services  domestically  and  abroad  for  the 
export  of  U.S.  goods  woridwide. 

Export  Trade  Related  Services 

Global  intends  to  offer  its  U.S.  and 
foreign  shipping  customers  the  following 
export  trade  related  services:  total 
intermodal  transportation,  non-vessel 
operating  common  carrier  services, 
freight  forwarding  and  customhouse 
brokerage,  market  and  project  research, 
sales  promotion,  analysis  of 
transportation  equipment  requirements, 
financing  of  cargoes,  packing  and 
crating,  issuance  of  marine  insurance, 
designation  of  agents  abroad  on  an 
exclusive  and/or  non-exclusive  basis 
and  warehousing  abroad. 


1934.  as  amended  (19  USC  81a-«lul.  the       of  New  York  (the  Grantee)  has  made 


respective  requirements  for  the 
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Export  Trade  Activities  and  Methods  of 
Operation 

Global  intends  to  provide  services 
jointly  through  its  two  controlling 
entities  and  to  enter  into  exclusive  and 
non-exclusive  agency  agreements  with 
export  intermediaries  in  the  U.S.  and  in 
export  markets.  These  agreements  may 
contain  territorial,  customer,  price  and 
quantity  restrictions  for  the  export 
market. 

The  OETCA  is  issuing  this  notice  in 
compliance  with  section  302  (b)(1)  of  the 
Act  which  requires  the  Secretary  to 
publish  a  notice  of  the  application  in  the 
Federal  Register  identifying  the  persons 
submitting  an  application  and 
summarizing  the  conduct  proposed  for 
certification.  Interested  parties  have 
twenty  (20)  days  from  the  publication  of 
this  notice  in  which  to  submit  written 
information  relevant  to  the 
determination  of  whether  a  certificate 
should  be  issued. 

Dated:  December  5. 1984. 
Irving  P.  Margulies, 

General  Counsel. 

|FK  Doc.  84-32176  Filed  12-10-M:  8:45  atn| 
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Greige  Polyester/Cotton  Printcloth 
From  tt)e  People's  Republic  of  China; 
Preliminary  Results  of  Administrative 
Review  of  Antidumping  Duty  Order 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Administrative  Review  of  Antidumping 

Duty  Order. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  greige 
polyester/cotton  printcloth  from  the 
People's  Republic  of  China.  The  review 
covers  the  one  known  Chinese  exporter 
of  this  merchandise  to  the  United  States 
and  the  period  March  9, 1983.  through 
November  30, 1983. 

Because  the  Chinese  exporter's 
response  to  our  questionnaire  was 
inadequate,  we  used  the  best 
information  available  for  assessment 
and  estimated  antidumping  duties  cash 
deposit  purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  11. 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Maureen  A.  Flannery  or  John  R. 
Kugelman,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 


Department  of  Commerce,  Washington. 
D.C.  20230;  telephone:  (202)  377-3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  16. 1983.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (48  FR  41614)  an  antidumping 
duty  orderon  greige  polyester/cotton 
printcloth  from  the  People's  Republic  of 
China  and  announced  its  intent  to 
conduct  an  administrative  review.  As 
required  by  section  751  of  the  Tariff  Act 
of  1930  ("the  Tariff  Act").  Uie 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  greige  polyester/cotton 
printcloth,  other  than  80  x  80  type. 
Greige  polyester/cotton  printcloth  is 
unbleached  and  uncolored  printcloth 
fabric  in  chief  value  cotton,  containing 
polyester.  Such  printcloth  is  currently 
classifiable  under  items  326.26  through 
326.40  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  The 
appropriate  statistical  suffix  is  32.  The 
term  "printcloth"  refers  to  plain-woven 
fabric,  not  napped,  not  fancy  or  figured, 
of  singles  yam,  not  combed,  of  average 
yam  number  26  to  40,  weighing  not  more 
than  6  ounces  per  square  yard,  of  a  total 
count  of  more  than  85  yams  per  square 
inch,  or  which  the  total  count  of  the 
warp  yarns  per  inch  and  the  total  count 
of  the  filling  yams  per  inch  are  each  less 
than  62  percent  of  the  total  count  of  the 
warp  and  filling  yams  per  square  inch. 

The  review  covers  the  one  known 
Chinese  exporter  of  this  merchandise  to 
the  United  States,  China  National 
Textiles  Import  and  Export  Corporation 
(Chinatex),  and  the  period  March  9, 
1983.  through  November  30. 1983. 

The  Chinatex  response  to  the 
Department's  questioimaire  was 
inadequate.  Therefore,  we  used  the  best 
information  available  for  assessment 
and  estimated  antidumping  duties  cash 
deposit  purposes.  The  best  information 
available  is  the  rate  found  in  the  original 
fair  value  investigation. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that,  for  the 
period  March  9. 1983,  through  November 
30, 1983,  a  margin  of  22.4  percent  exists. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 


first  workday  thereafter.  Any  request  for 
an  administative  protectve  order  must 
be  made  within  5  days  of  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
dumping  duties  on  all  appropriate 
entires.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  §  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
of  22.4  percent  shall  be  required  on  all 
shipments  of  Chinese  greige  polyester/ 
cotton  printcloth  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrtive  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)  (1)) 
and  §353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  84-32270  Filed  IZ-IO-M;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

Deep  Seabed  Mining;  Notice  of 
Avallabillty-of  information 

agency:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

action:  Notice  of  location  of  Ocean 
Management.  Inc.  deep  seabed  mining 
license  area. 


summary:  On  August  29. 1984.  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  issued  a  license 
(designated  as  USA-2)  to  Ocean 
Management.  Inc.  (OMI)  to  conduct 
deep  seabed  mining  exploration 
activities  in  an  area  of  136.000  square 
kilometers  in  the  Northeastem 
Equatorial  Pacific  Ocean  within  the 
seabed  area  generally  known  as  the 
Clarion-Clipperton  Fracture  Zone.  OMI 
has  now  formally  withdrawn  its  request 
for  confidential  treatment  of  the  precise 
location  of  its  license  area  and 
requested  NOAA  to  apprise  the  public 
of  this  fact  and  to  publish  the 
coordinates  as  well. 


1982  (Pub.  L  97-290)  authorizes  the 


persons  who  have  information  relevant        and  warehousing  abroad. 
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bi  accordance  with  this  request  and 
pursuant  to  15  CFR  97a902(d){5).  NOA 
hereby  is  publishing  the  coordinates  of 
the  OMI  license  area. 

The  OMI  license  applies  to  an  area 
bounded  by  a  line  with  the  following 
turning  points: 


UMutf* 
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ll-SBTN 
11'3ir  N 
lO-SCN 

iO*sorN 
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15*2S-  N 
15*2SN 

1 

134'air  w 

134*00-  w 

133*Sir  w 

136*00'  W 

136*00-  W 

137*50- W 

137*50-  W 

136*00-  W 

10.     -..   —    .-. — 

136*oa  W 
134*00*  W 

Consistent  with  the  disclosure  policy 
stated  in  the  Environmental  Impact 
Statement  (EIS)  on  the  OMI  license 
issuance.  NOAA  will  send  copies  of  this 
notice  to  the  persons,  organizations,  and 
agencies  who  were  EIS  recipients. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Padan  or  Laurence  J.  Aurbach, 
Ocean  Minerals  and  Energy  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
NOAA.  Suite  105,  Page  1  Building,  2001 
Wisconsin  Avenue,  NW.,  Washington, 
D.C.  20235,  (202)  653-8257. 

Approved: 

Dated:  December  6, 1984. 

Pelw  L  Tweedt, 

Director,  Office  of  Ocean  andCtwstal 
Resource  Management 

|FR  Doc  S4-322S1  Filed  IZ-IO-84.  8:45  am) 
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National  Tccttnical  Information 
Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to: 


Office  of  Federal  Patent  Licensing,  U.S. 
Department  of  Commerce,  P.O.  Box 
1423,  Springfield,  Virginia  22151 

Please  cfte  the  number  and  title  of 
inventions  of  interest. 
Douglas  |.  Campion, 

Office  of  Federal  Patent  Licensing,  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce. 

Department  of  Agriculture 

SN  6-308.747  (4,461.167) 
Psychrometer  for  Measuring  the 
Humidity  of  a  Gas  Flow 
SN  6-423,403  (4,464,392) 
Process  for  Controlling  Antimicrobial 
Activity  Using  Glycolic  Acid 
Derivatives 
SN  6-443,995  (4,464,390) 
Control  of  Parasitic  Mites  With  Alkyl 
Carbamates 
SN  6-524,179  (4,464,295) 
Simple  and  Rapid  Method  for 
Extraction  of  Proteins  From 
Bacteria 
SN  6-539,860  (4,464.296) 
Solubilization  of  Dry  Protein  in 
Aqueous  or  Acidic  Media  After 
Treatment  With  Concentrated 
Hydrogen  Peroxide 
SN  6-573,748 

Roller  Chopper  Transport  Carriage 
SN  6-625,266 

Cockroach  Repellents 
SN  6-625.328 

Insect  Repellents 
SN  6-626,329 

Cockroach  Repellents 
SN  6-626.960 

New  Malonic  Ester  Derivatives 
SN  6-635,945 
Process  for  Stabilizing  Whole  Cereal 
Grains 
SN  6-636,451 
Low  Wet  Pickup  Fabric  Finishing 
Apparatus 

Department  of  Commerce 

SN  6-370,772  (4,464,401) 
Acoustic  Thawing  of  Frozen  Food 

Department  of  the  Army 

SN-6-61 1,570 
Sludge  Dewatering  by  Freezing 

Department  of  the  Interior 

SN  6-200,110  (4,464,338) 

In  Situ  Tritium  Borehole  Probe  fur 
Measurement  of  Tritium 

|KR  Doc.  M-32243  Filed  12-10-M:  8:45  iim| 
atLUNQCOOC  3S10-04-II 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increasing  ttte  Import  Restraint  Levels 
for  Certain  Man-Made  Fil)er  Textile 
Products  From  Romania 

December  6, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  12, 
1984.  For  further  information  contact 
Eve  Anderson.  International  Trade 
Specialist  (202)  377-4212. 

Background 

As  a  result  of  recent  consultations  and 
pursuant  to  the  terms  of  the  Bilateral 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  September  3  and 
November  3, 1980,  as  amended,  between 
the  Governments  of  the  United  States 
and  the  Soicalist  Republic  of  Romania 
the  limit  established  for  Category  645/ 
646  is  being  increased  to  239,856  dozen 
for  the  twelve-month  period  which 
began  on  January  1, 1984. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14, 

1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  and  November  9. 

1984  (49  FR  44782). 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  6, 1984. 

Committee  fur  the  Imptemenlalioa  of  Textile 

Agreemenla 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC. 
Dear  Mr.  Commissioner  On  December  19, 
1983,  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  of  wool  and 
man-miide  fiber  textile  products,  produced  or 
manunictured  in  Romania,  and  exported 
during  1964.  in  excess  of  designated  levels  of 
restraint.  The  Chairman  furter  advised  you 
that  the  restraint  limits  are  subject  to 
adjustment.' 


'  The  term  "■djusiinent"  refers  to  tbote 
pruvisioni  of  the  Bilateral  Wool  and  Man-Mdde 
Kiber  Textile  Agreement  of  Seplemtwr  3  and 
Novemtwr  3, 1960.  ••  amended,  between  the 
Covemmenis  of  the  United  Stalet  and  the  Socialist 
Rppublir.  of  Romania,  which  provides,  in  purt.  that: 

ContinutvJ 


International  Trade  Administration,  U.S.      days  after  the  date  of  publication  or  the        coordinates  as  wen. 
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Effective  on  December  12, 1984,  paragraph 
1  of  the  directive  of  December  19, 1983  is 
hereby  further  amended  to  include  an 
adjusted  limit  of  239,856  dozen  *  for  man- 
made  fiber  textile  products  in  Category  645/ 
646,  produced  or  manufactured  in  Romania 
and  exported  during  the  twelve-month  period 
which  began  on  January  1, 1984. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  had  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Waiter  G.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

ire  Doc.  IM-SZiag  Filed  12-6-M:  10:3s  am] 
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import  Restraint  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  In  Yugoslavia 

December  6. 1984. 

On  May  10, 1984,  a  notice  was 
published  in  the  Federal  Register  (49  FR 
19888)  announcing  that,  on  April  30, 
1984,  the  United  States  Government, 
under  Article  3  of  the  Arrangement 
Regarding  International  Trade  in 
Textiles,  had  requested  the  Government 
of  the  Socialist  Federal  Republic  of 
Yugoslavia  to  enter  into  consultations 
concerning  exports  to  the  United  States 
of  men's  and  boys'  suit-type  coats  in 
Category  433,  produced  or  manufactured 
in  Yugoslavia. 

Notes  have  been  exchanged  between 
the  Governments  of  the  United  States 
and  the  Socialist  Federal  Republic  of 
Yugoslavia  amending  their  Bilateral 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  February  21  and  27, 1984, 
as  extended,  to  establish  a  new  speciHc 
limit  of  11,500  dozen  men's  and  boy's 
wool  suit-type  coats  in  Category  433, 
produced  or  manufactured  in  Yugoslavia 
and  exported  during  the  eighteen-month 
period  which  began  on  July  1, 1984  and 
extends  through  December  31, 1985.  The 
new  limit  may  be  adjusted  for  swing  but 
not  for  carryover  or  carryforward. 
Agreement  was  also  reached  between 
the  two  governments  on  a  revised  limit 
of  7.300  dozen  for  women's,  girls'  and 
infants'  wool  suits  in  Category  444, 
exported  during  1984. 

The  letter  published  below  directs  the 
Commissioner  of  Customs  to  prohibit 


(1)  specific  levels  of  restraint  may  be  increased  for 
carryover  and  carryforward  up  to  11  percent  of  the 
applicable  category  limit:  (2)  consultations  may  l>e 
held  to  adjust  levels  of  restraint  for  categories  not 
siibiect  to  specific  limits:  and  (3)  administrative 
arrangements  or  adjustments  or  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement. 

■  The  limit  has  not  been  adjusted  to  reflect  any 
imports  exported  after  December  31. 1983. 


entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  wool 
textile  products  in  Categories  433  and 
444  in  excess  of  the  designated  restraint 
limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 

1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  and  November  9, 

1984  (49  FR  44782). 

EFFECTIVE  DATE:  December  12, 1984. 
FOR  FURTHEfl  INFORMATION  CONTACr. 

Eve  Anderson,  International  Trade 
Specialist,  O^ice  of  Textiles  and 
Apparel.  U.S.  Deparbnent  of  Commerce, 
Washington,  D.C.  (202/337-4212). 
Walter  C  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  6, 1984. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs 
Department  of  the  Treasury  Washington, 
DC.  20229 
Dear  Mr.  Commissioner  This  letter  cancels 
and  supercedes  the  letter  of  August  28, 1984 
which  established  a  level  of  restraint  for 
wool  textile  products  in  Category  433, 
produced  or  manufactured  in  Yugoslavia  and 
exported  during  the  twelve-month  period 
which  began  on  April  30, 1984. 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  the  Arrangement  Regarding 
Internetional  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as  extended 
on  December  15, 1977  and  December  22, 1981; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed,  effective  on 
December  12, 1984,  to  prohibit  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  textile  products  in  Category  433, 
produced  or  manufactured  in  Yugoslavia  and 
exported  during  the  eighteen-month  period 
which  began  on  July  1, 1964  and  extends 
through  December  31, 1985,  in  excess  of 
11,500  dozen.' 

Also  effective  on  December  12, 1984,  the 
directive  of  March  16. 1984  is  hereby 
amended  to  establish  a  level  of  7.300  dozen  ' 


'  The  limit  has  not  been  adjusted  to  reflect  any 
imports  exported  after  June  30. 1964. 

'The  limit  has  not  been  adjusted  to  reflect  any 
imports  exported  after  December  31. 1983.  Charges 
for  the  period  January  1  through  September  30. 1964 
hiive  amounted  to  2.ZS2  dozen. 


for  wool  textile  products  in  Category  444. 
produced  or  manufactured  in  Yugoslavia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1984. 

Textile  products  in  Category  444  which 
have  been  exported  to  the  United  States  prior 
to  January  1, 1964  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  444  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  pubUshed  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  (48  FR  55607). 
December  30, 1983  (48  FR  57584),  April  4, 1984 
(49  FR  13397).  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  and  November  9, 1984 
(49  FR  44782). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553. 

Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|n»  Doc  B4-322eS  Filed  12-10-M:  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Office  of  tt>e  Secretary 

Public  Information  Collection 
Requirement  Sulxnitted  to  OMB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent:  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 
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Extension 

Application  and  Authorization  For 
Access  to  CONFIDENTIAL  Information 
(DD  Form  48-2). 

The  Defense  Investigative  Service 
uses  this  form  by  which  contractors 
participating  in  the  Defense  Industrial 
Security  Program  obtain  personal  data 
from  a  United  States  citizen  being 
considered  for  a  CONFIDENTIAL 
personnel  security  clearance  granted  by 
a  contractor.  The  form  is  prepared 
jointly  by  the  person  being  considered 
for  the  clearance  and  by  the  contractor. 
Completion  of  this  form  is  a  prerequisite 
to  the  granting  of  a  CONFIDENTIAL 
clearance  by  a  contractor.  The  form 
helps  save  government  resources  by 
decreasing  the  time  it  takes  to  grant  a 
personnel  security  clearance  at  the 
CONFIDENTLY  level. 

Individual/Contractor 

Responses.  200,000 

Burden  hours,  66,000 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget.  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
and  Mr.  Daniel ).  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR,  Room 
1C535,  The  Pentagon,  Washington,  DC 
20301-1155,  telephone  (202)  694-0187. 
SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  Fred  A. 
Schonert,  Defense  Investigative  Service, 
Administrative  Services  Division,  V0240, 
1900  Half  Street  SW.,  Washington,  DC 
20324-1700,  telephone  (202)  693-0881. 

Dated:  December  6, 1984. 
Patrida  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

|FR  Doc  M-32Z»  Filed  12-IO-M;  8:45  ami 
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PubOc  Information  CoNodion 
Requirenoent  Submitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the . 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 


comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  the  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 
(l)New. 

(2)  Export  Controlled  Technical  Data 
Agreement,  DD  Form  2345. 

(3)  The  information  is  required  to 
obtain  agreement  with  and  a  description 
of  business  activity  of  individuals  or 
enterprises  that  are  to  be  eligible  to 
receive  export-controlled  DOD  technical 
data  under  10  U.S.C  Section  140c  as 
implemented  by  DOD  Directive  5230.25, 
"Withholding  of  Uqclassified  Technical 
Data  From  Public  Disclosure." 

(4)  Individuals  or  households; 
business  or  other  for-profit 
organizations;  non-profit  institutions: 
and  smal  businesses  or  organizations. 

(5)  Responses — 100,000. 

(6)  Burden  houi^-200,000. 

(7)  Addresses:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building.  Washington.  DC.  20503 
and  Mr.  Daniel  J.  Vitiello.  DOD 
Clearance  Officer,  WHS/DIOR.  Room 
1C535.  The  Pentagon.  Washington,  DC. 
20301-1155.  telephone  (202)  694-0187. 
SUPPLEMENTARY  INFORMATKMI:  A  copy 
of  the  Information  collection  proposal 
may  be  obtained  from  Mr.  David  E. 
Whitman.  ODUSD(P).  Room  3C260.  The 
Pentagon,  Washington.  DC.  20301-2200, 
telephone  (202)  695-2289. 

Dated:  December  6, 1964. 

Patricia  H.  Ntoana, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

|FK  Doc.  M-.32337  FiM  la-IO-M. «:«  anl 
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1985  Medical  Reimbursement  Rate  for 
Dependents  of  Military  Personnel 

Notice  is  hereby  given  that  the 
Assistant  Secretary  of  Defense 
(Comptroller)  on  December  4, 1984 
issued  the  following  memorandum  to  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  and  the  Assistant  Secretaries  of 
the  Military  Departments  (FM): 

The  charge  for  medical  and  dental 
services  rendered  to  dependents  of 
military  personnel  as  inpatients  in 
federal  medical  facilities  shall  be  $7.10 
per  day,  effective  January  1, 1985. 

Dated:  December  6, 1964. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
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Corps  of  Engineers;  Department  of 
the  Army 

Intent  To  Prepare  a  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS)  on  Proposed  Flood  Control 
Alternatives  for  ttie  Upstream  Element 
of  tite  Santa  Ana  River  Flood  Control 
Project  San  Bernardino  County,  CA 

AOEMCv:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense. 

ACTION:  Notice  of  Intent  to  Prepare  a 
Draft  Supplemental  Environmental 
Impact  Statement  (DSEIS). 

SUMMARY: 

a.  Proposed  Action.  In  1980  the  Phase 
I  General  Design  Memorandum  and 
Supplemental  EIS,  Santa  Ana  River 
Main  Stem,  presented  the  All  River  Plan 
as  the  preferred  alternative  for  flood 
control  on  the  main  stem  of  the  rjver. 
The  Mentone  Dam  was  proposed  as  the 
upstream  flood  control  element.  In 
November  1983.  the  Corps  of  Engineers 
was  directed  by  Congress  to  study 
alternatives  to  the  Mentone  Dam.  The 
potential  for  water  supply,  hydropower 
generation,  and  recreation  are  also 
being  considered. 

b.  Alternatives.  Preliminary  studies 
investigated  several  potential  damsites. 
These  studies  resulted  in 
recommendation  of  three  sites  for 
further  study:  Lytle  Creek.  Upper  Santa 
Ana  River,  and  Mill  Creek.  The  EIS 
would  include  documentation  on  the 
Mentone  Dam  and  the  following 
alternatives:  (a)  No  Action;  (b)  a  dam  on 
the  Upper  Santa  Ana  Riven  (c)  dams  on 
both  the  Upper  Santa  Ana  River  and 
Lytle  Creek;  (d)  a  dam  on  the  Upper 
Santa  Ana  River  and  a  diversion 
structure  on  Mill  Creek  with  a  tunnel  to 
the  Upper  Santa  Ana  River  through 
Warm  Springs  Canyon;  and  (e)  dams  on 
both  the  Upper  Santa  Ana  River  and 
Lytle  Creek  as  well  as  the  Mill  Creek 
diversion  structure  and  tunnel. 

c.  Scoping  Process.  Public  workshop 
activities  were  initiated  in  February 
1984  to  assist  the  Corps  in  developing 
and  investigating  alternatives  to  the 
Mentone  Dam  as  the  upstream  element 
of  the  Santa  Ana  River  Project.  The 
workshop  has  provided  input  to  the 
preliminary  study  process  and  has 
helped  to  screen  alternatives  and 
identify  concerns  and  issues  for  further 
study.  Many  Federal,  State,  local 
agencies,  local  organizations,  and 
members  of  the  public  are  involved  in 
the  workshop  process,  including  U.S. 
Fish  and  Wildlife  Service.  U.S.  Forest 
Service,  California  Department  of  Fish 
and  Game,  San  Bernardino  County,  and 
local  chapters  of  the  Audubon  Society, 


import*  exported  after  December  31. 1983 
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hiive  amounted  to  2.2S2  dozen. 


obtained. 
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Sierra  Club,  Tricounties  Conservation 
League,  and  The  Wildlife  Society.  The 
Corps  is  also  coordinating  formally  with 
appropriate  agencies  to  identify  and 
resolve  potential  environmental 
problems.  A  broad  range  of  concerns 
have  been  identified  thus  far,  and 
include:  (a)  impacts  to  biological 
resources  (including  threatened  and 
endangered  species);  (b)  impacts  to 
historical  and  archeological  resources; 
(c)  impacts  to  existing  development  and 
potential  relocations;  (d)  impacts  to 
current  and  projected  recreation  use;  (e) 
impacts  of  operation  and  management 
of  water  storage;  and  (f)  capabilities  for 
mitigation  of  impacts  and  losses. 

d.  Future  Public  Meetings.  A  scoping 
meeting  will  be  scheduled  in  the  future 
to  further  discuss  concerns  and  identify 
significant  issues  for  consideration  in 
the  DSEIS.  In  addition,  workshop 
meetings  will  be  held  to  provide  public 
input  throughout  the  study  process. 

e.  Availability  of  DSEIS.  The  DSEIS  is 
anticipated  to  be  circulated  for  public 
review  in  September  1985. 

f  Address.  Questions  about  the 
proposed  action  and  DSEIS  can  be 
answered  by:  Dennis  Majors,  Project 
Manager,  U.S.  Army  Corps  of  Engineers, 
P.O.  Box  2711,  Los  Angeles,  California 
90053. 

Dated:  November  30, 1984. 
Dennis  F.  Butler. 

Colonel.  CE,  District  Engineer. 

irR  Due.  B4-3Z2ao  Filed  12-10-a4:  8:«S  aai| 
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Defense  Mapping  Agency 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  o/  the 
information  collected;  (4)  Type  of ; 
Respondent:  (5)  An  estimate  of  thfe 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 


New 

Oceanic  Sounding  Report.  DMAHTC 
Form  8053-1 

The  Defense  Mapping  Agency,  under 
Title  10  U.S.C.  2791,  and  Title  32  CFR 
Part  360,  is  authorized  to  ensure  and 
improve  maritime  safety.  The  DMAHTC 
Form  8053.1,  "Oceanic  Sounding 
Report,"  is  used  by  the  DMA 
Hydrographic/Topographic  Center  to 
obtain  significant  data  from  navigators. 
The  information  collected  is  used  to 
construct  and  improve  the  accuracy  of 
current  navigational  charts. 

Maritime  Industry 
Responses  400 
Burden  Hours  10,000 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235.  New  Executive 
Office  Building.  Washington,  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer.  WHS/DIOR.  Room 
1C535,  The  Pentagon,  Washington.  DC 
20301-1155.  telephone  (202)  694-0187. 

SUPPLEMENTARY  INFORMATION:  A  COpy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  William 
Colligan,  DMAHTC{SD),  Room  270  EH, 
6500  Brookes  Lane,  Washington,  DC 
20315-0030,  telephone  (301)  227-2840. 

Dated:  December  6, 1984. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

|FR  Doc  a4-32ZM  Filed  12-W-M;  a.'4S  ami 
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Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 


New 

Customer  Senices  Inquiry  Card, 
DMAODS-8600-1 

The  Defense  Mapping  Agency  (DMA) 
is  assigned  under  U.S.C.  Title  10, 
Chapter  167.  Sections  2791,  2792,  2793, 
and  2794  for  providing  nautical  charts 
and  marine  navigation  data  for  the  use 
of  all  vessels  of  the  United  States  and  of 
navigators,  and  responsibilities  assigned 
under  U.S.C  Tide  44.  Chapter  13, 
Section  1336  for  the  printing  of  notices  to 
mariners.  The  DMAODS  Form  8600-1  is 
used  by  the  Office  of  Distribution 
Services  to  obtain  data  from  its 
customers  regarding  delivery  date, 
conditions,  quantity,  and  shipment  of 
products. 

Maritime  Industry  and  Customers 
Responses  8,000 
Burden  hours  158 

» 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mj.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel ).  Vitiello,  DoD 
Clearance  Officer.  WHS/DIOR,  Room 
1C535,  The  Pentagon,  Washington,  DC 
20301-1155,  telephone  (202)  694-0187. 

SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  Larry  W. 
Shank,  DMAODS(DO).  Room  205-R. 
Washington,  DC  20315-0010.  telephone 
(301)  227-1062. 

Dated:  December  6. 1984. 
Patrida  H.  M«an>, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Dt>c  S4-3223S  Filed  12-10-84;  MS  mnl 
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Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded:  and  (8) 
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The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

New  -" 

Notice  to  Mariners  Information  Report 
and  Suggestion  Sheet 

The  Defense  Mapping  Agency  (DMA) 
under  10  U.S.C.  2791.  44  U.S.C.  1336  and 
32  CFR  (>art  360,  is  authorized  to  ensure 
and  improve  navigation  and  maritime 
safety.  The  DMA  Hydrographic/ 
Topographic  Center  uses  the  convenient 
reporting  form  provided  in  the  back  of 
Notice  to  Mariners  to  obtain  data  from 
navigators.  Mariners  are  requested  to 
cooperate  in  the  corrective  maintenance 
of  navigational  charts  and  publications 
by  reporting  discrepancies  between 
published  information  and  conditions 
actually  observed  or  encountered,  and 
by  recommending  appropriate  additions, 
deletions,  or  improvements. 

Maritime  Industry  and  Navigators 
Responses  3,000 
Burden  Hours  750 
AOOftESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  ].  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR,  Room 
1C535,  The  Pentagon,  Washington,  DC 
20301-1155,  telephone  (202)  694-0187. 
SUPPLEMENTAflY  INFORMATION:  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  Steven  C. 
Hall,  DMAHTC  (NUT).  Room  223EH, 
6500  Brookes  Lane.  Washington,  DC 
20315-0030,  telephone  (301)  227-3147. 

Dated:  December  6, 1984. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

fFK  Doc  M-32235  Filed  12-IO-M;  8:45  ami 
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Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

SUMMUUIY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  ntmiber  of  hours  needed  to 


provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

New 

Port  Information  Report,  DMAHTC 
Form  8330-1 

The  Defense  Mapping  Agency  (DMA) 
under  10  U.S.C.  2791  and  32  C.F.R.  Part 
360,  is  authorized  to  improve  maritime 
safety.  The  DMA  Hydrographic/ 
Topographic  Center  (HTC)  uses 
DMAHTC  Form  8330-1  to  obtain 
significant  data  from  the  maritime 
industry  through  consultation  with 
appropraite  navigators.  Tlie  form  is  used 
to  compile  data  firom  the  navigators 
regarding  conditions  of  port  entry, 
berthing  port  services  and  operating. 
Maritime  Industry 
Responses  400 
Burden  Hours  400 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235.  New  Executive 
Office  Building.  Washington.  DC  20503 
and  Mr.  Daniel  ].  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR,  Room 
1C535,  The  Pentagon,  Washington,  DC 
20301-1155,  telephone  (202)  694-0187. 
SUPPlEMENTARY  INFORMATION:  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  Steven  C. 
Hall,  DMAHTC(NUT),  Room  223EH, 
6500  Brookes  Lane.  Washington.  DC. 
20315-0030.  telephone  (301)  227-3147. 

Dated:  December  6, 1984. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

im  Doc.  84-32234  Filed  l2-10-«4:  »:4S  ■in| 
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DEPARTMENT  OF  ENERGY 

Office  of  Assistant  Secretary  for 
International  Affairs 

International  Atomic  Energy 
Agreements;  Civil  Uses;  Proposed 
Subsequent  Arrangement;  Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 


Government  of  the  United  States  of 
America  and  the  Government  of  Japan 
Concerning  Civil  Uses  of  Atomic  Energy, 
as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  of  the  » 
following  retransfer: 

RTD/JA  (EU}-32,  from  the  Federal  Republic 
of  Germany  to  )apan,  15  r  -  niplates 
containing  205  grams  of  uranium,  enriched  to 
19.75  percent  in  lJ-235.  for  irradiation  testing 
in  the  }MTR  reactor,  Oarai,  Japan. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  December  5, 1984. 
For  the  Department  of  Energy. 
George  |.  Bradley,  Jr., 

Deputy  Assistant  Secretary  for  International 

Affairs. 

[FR  Doc.  84-32258  Filed  12-10-M;  8:45  •m| 
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Economic  Regulatory  Administration 
Notice  of  Proposed  Remedial  Order 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  Proposed  Remedial 
Order  to  Thomas  P.  Reidy,  Inc.    . 

SUMMARY:  Pursuant  to  10  CFR  205.192(c), 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  (PRO)  which  was 
issued  to  Thomas  P.  Reidy,  Inc.,  1100 
Milam,  Suite  2170,  Houston,  Texas 
77002.  This  Proposed  Remedial  Order 
alleges  violations  in  the  pricing  of  motor 
gasoline  of  10  CFR  210.92  and  10  CFR 
212.93  for  the  period  November  1, 1973 
through  May  31, 1975.  The  principal 
amount  of  the  alleged  violations  for  this 
period  is  $1,620,210.35. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted  may  be  obtained  from:  David  H. 
Jackson,  Director,  Kansas  City  Office. 
ERA  (816)374-2092.  Within  15  days  of 
publication  of  this  notice,  any  aggrieved 
person  may  file  a  Notice  of  Objection 
with  the  Office  of  Hearings  and 
Appeals,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585,  in 
accordance  with  10  CFR  205.193. 


obtained. 


obtained. 


collection  are  to  be  forwarded:  and  (8) 


Federal  Register  /  Vol.  49.  No.  239  /  Tuesday.  December  11.  1984  /  Notices 


48211 


Issued  in  Kansas  City,  Missouri  on  the  2d 
ddy  of  November,  1984. 
David  H.  Jackson. 

Director,  Kansas  City  Office,  Office  of  Special 
Counsel,  Economic  Regulatory 
Administration. 

|FR  Doc  84-32177  Filed  12-10-84;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER85-14S-O00] 

Puget  Sound  Power  &  Light  Co^ 
Notice  of  Filing 

December  6. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Puget  Sound  Power  & 
Light  Company  ("Puget")  on  November 
23. 1984  tendered  for  filing  Notices  of 
Termination  of  Puget's  Rate  Schedules 
Nos.  6, 11,  and  45,  such  schedules  having 
terminated  by  their  own  terms. 

Copies  of  the  filing  were  served  upon 
the  City  of  Tacoma,  the  Town  of  Sumas, 
the  Washington  Water  Power  Company, 
the  Idaho  Power  Company  and  Utah 
Power  and  Light  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  f>rocedure  (18  C.F.R. 
§§  385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  21. 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IVR  Doc  84-3Z2M  Filed  12-10-84:  845  am) 
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(Docket  No.  RP85-38-0001 

U-T  Offshore  System;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  8. 1984. 

Take  notice  that  on  November  30. 
1984,  U-T  Offshore  System  (U-TOS) 
ten^vred  for  filing  proposed  changes  to 
its  FERC  Gas  Tariff,  Original  Volume 


No.  1  in  Fifth  Revised  Sheet  No.  4.  The 
proposed  changes  would  decrease 
revenues  from  jurisdictional 
transportation  services  by 
approximately  $57,000  based  on  the  12- 
month  period  ending  August  31, 1984,  as 
adjusted,  compared  with  the  revenues 
generated  through  the  presently 
effective  rates. 

U-TOS  states  that  the  principal 
reasons  for  the  rate  changes  filed  herein 
are  as  follows: 

(a)  Increases  in  operating  and 
maintenance  expenses, 

(b)  Increased  costs  of  capital  which 
result  in  an  overall  rate  of  return  of 
15.44%  which  is  required  to  afford  U- 
TOS  the  opportunity  to  earn  a  fair  and 
reasonable  return, 

(c)  A  reduction  in  rate  base  due  to 
increase  in  reserve  for  depreciation,  and 

(d)  A  decrease  in  projected 
transportation  quantities  to  a  level  equal 
to  70%  use  of  T-TOS'  daily  contract 
demand  of  1,036,457  Mcf. 

U-TOS  requests  an  effective  date  of 
January  1, 1985,  for  the  proposed 
Revised  Sheets.  U-TOS  states  that  it 
ser\'ed  copies  of  this  filing  upon  all  of  its 
shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
12, 1984.  Protests  will  t»e  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
fur  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  S4-3Uae  Filed  13-10-84:  8:45  ami 
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(Docket  Nos.  TA8S-1-1-000  and  TA85-1-1- 
001] 

Alabama-Tennessee  Natural  Gas  Co.; 
Proposed  PGA  Rate  Adjustment 

December  5, 1984. 

Take  notice  that  on  November  30, 
1984,  Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee).  Post 
Office  Box  918,  Florence,  Alabama. 
35631.  tendered  for  filing  as  part  of  its 


FERC  Gas  Tariff.  Original  Volume  No.  1, 
the  following  tariff  sheets: 
Second  Revised  Sheet  No.  4.  and 
First  Revised  Sheet  No.  5. 

These  tariff  sheets  are  proposed  to 
become  effective  January  1, 1985. 
Alabama-Tennessee  states  that  the 
purpose  of  this  filing  is  to  adjust  its  rates 
to  conform  to  the  rates  of  its  suppliers, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  a  Division  of  Tenneco,  Inc., 
and  Sun  Exploration  and  Production 
Company.  Alabama-Tennesee  states 
that  the  changes  in  its  rates  have  been 
made  in  conformity  with  the  PGA  and 
related  provisions  of  its  tariff  and  the 
conditions  contained  in  the  Stipulation 
and  Agreement  in  Docket  No.  RP83-24- 
000. 

The  tariff  sheets  submitted  herewith 
provide  for  the  following  rates: 
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Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N'E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
12, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
petition  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasfaeH, 
Acting  Secretary. 

|FR  Doc  84-32208  Filed  12- 10-84:  8-4S  am) 
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(Docket  No.  GTS5-5-000) 

ANR  PipeMne  Co.;  Proposed  Ctuinges 
in  FERC  Gas  Tariff 

December  6, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  30, 
1984  ANR  Pipeline  Company  ("ANR") 
tendered  for  Tiling  Substitute  Original 
Sheet  Nos.  Ill  through  114  to  its  F.E.R.C. 
Gas  Tariff,  Original  Volume  No.  1. 

ANR  states  that  on  November  21, 1984 
ANR  filed  with  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
Original  Sheet  Nos.  1  through  115  to  its 
F.E.R.C.  Gas  Tariff,  Original  Volume  No. 
1  to  be  effective  November  1, 1984.  The 
sole  purpose  of  the  said  fliing  was  to 
reflect  ANR's  new  corporate  name  in 
lieu  of  its  former  name,  Michigan 
Wisconsin  Pipe  Line  Company,  as 
approved  by  the  Commission's  Notice  of 
Redesignation  issued  May  16, 1984  at 
Docket  No.  G-66*-000  et  al. 

ANR  further  states  that  since  the 
November  21, 1984  filing,  it  discovered 
that  Original  Sheet  Nos.  Ill  through  114 
which  comprise  the  Index  of  Purchasers 
identifying  service  agreements  of  ANR's 
resale  customers  has  for  the  month  of 
expiration  of  term  August  instead  of 
October  which  is  the  end  of  ANR's 
contract  year.  Therefore,  correction  of 
the  typographical  error  necessitates  the 
filing  of  Substitute  Original  Sheet  Nos. 
Ill  through  114  to  reflect  the  correct 
month  (October)  of  the  expiration  of 
ANR's  service  agreements. 

ANR  further  states  that  copies  of  the 
filing  were  served  upon  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20428,  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
12, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Kannetl)  F.  Plumb, 
Secretary. 

IFH  Doc  M-32190  Tiled  12-10-M:  g:45  ami 
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(Docket  No.  ERS5-140-000] 

Central  Vermont  Public  Service  Corp.; 
Termination 

December  6, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  ("Central 
Vermont")  on  November  23, 1984  filed  a 
Notice  of  Termination  of  its  Rate 
Schedule  No.  90  and  Green  Mountain 
Power  Corporation  Rate  Schedule  FPC 
No.  53  (concurred  in  above]  with  respect 
to  Vermont  Gas  Turbines  between  the 
City  of  Burlington,  the  Green  Mountain 
Power  Corporation,  and  Central 
Vermont  Public  Service  Corporation 
(Sellers)  and  the  Niagara  Mohawk 
Power  Corporation  (Buyer)  and  Vermont 
Electric  Power  Company,  Inc.  (Velco), 
dated  as  of  November  21, 1974.  Under 
the  terms  of  the  purchase  agreement  the 
sale  took  place  in  the  period  from 
December  2, 1974  to  February  16, 1975. 

Certificate  of  Concurrence  by  Green 
Mountain  Power  Corporation  and 
Burlington  Electric  Department  were 
also  filed  by  Central  Vermont. 

Central  Vermont  states  that  the 
Notice  of  Termination  was  served  on  the 
contracting  parties  and  the  regulatory 
commissions  of  the  states  of  New  York 
and  Vermont  where  the  contracting 
parties  operate.  Central  Vermont  has 
also  requested  a  waiver  of  the  notice 
requirement  so  that  the  Notice  of 
Termination  will  be  made  effective  as  of 
the  February  16, 1975  termination  date 
provided  for  in  the  purchase  agreement 
with  Niagara  Mohawk  Power  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
21, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb,  '' 

Secretary. 

|FR  Doc  •4-32191  Filed  12-10-M:  k4S  am| 
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[Docket  No.  ER8S-142-000] 

Central  Vermont  Public  Service  Corp.; 
Termination 

December  6. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Central  Vermont 
Public  Service  Corportion  ("Central 
Vermont")  on  November  23, 1984.  filed  a 
Notice  of  Termination  of  its  Rate 
Schedule  FPC  No.  91  and  Green 
Mountain  Power  Corporation  Rate 
Schedule  FPC  No.  54  (concurred  in 
above)  with  respect  to  Ascutney,  Berlin 
and  Essex,  Vermont  gas  turbines 
between  the  Green  Mountain  Power 
Corporation  and  Central  Vermont  Public 
Service  Corporation  (Sellers)  and  the 
Public  Service  Company  of  New 
Hampshire  (Buyer),  dated  as  of  October 
1, 1974.  Under  the  terms  of  the  purchase 
agreement  the  sale  took  place  in  the 
period  from  October  31, 1974  to  April  30, 
1975. 

A  Certificate  of  Concurrence  by  Green 
Mountain  Power  Corporation  was  also 
filed  by  Central  Vermont. 

Central  Vermont  states  that  the 
Notice  of  Termination  was  served  on  the 
contracting  parties  and  the  regulatory 
commissions  of  the  states  of  New 
Hampshire  and  Vermont  where  the 
contracting  parties  pperate.  Central 
Vermont  has  also  requested  a  waiver  of 
the  notice  requirement  so  that  the  Notice 
of  Termination  will  be  made  effective  as 
of  the  April  30, 1975  termination  date 
provided  for  in  the  purchase  agreement 
with  Public  Service  Company  of  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
21, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  M-JZ192  Filed  1Z-10-M:  MS  ami 
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(Docket  No.  ER85-141-000] 

Central  Vermont  Public  Service  Corp.; 
Termination 

December  6, 1984. 

The  filing  Company  submits  the 
following: 

The  notice  that  Central  Vermont 
Public  Service  Corporation  ("Central 
Vermont")  on  November  23, 1984,  filed  a 
Notice  of  Termination  of  its  Rate 
Schedule  FPC  No.  87  and  Green 
Mountain  Power  Corporation  Rate 
Schedule  FPC  No.  50  (Concurred  in 
above)  with  respect  to  Burlington  and 
Berlin  gas  turbines  between  the  City  of 
Burlington,  Green  Mountain  Power 
Corporation  and  Central  Vermont  Public 
Service  Corporation  (Sellers)  and  Public 
Service  Company  of  New  Hampshire 
(Buyer)  dated  as  of  April  1, 1973.  Under 
the  terms  of  the  purchase  agreement  the 
sale  took  place  in  the  period  from  May 
1. 1973  to  October  31, 1973. 

Certificates  of  Concurrence  by  Green 
Mountain  Power  Corporation  and 
Burlington  Electric  Department  were 
also  filed  by  Central  Vermont. 

Central  Vermont  states  that  the 
Notice  of  Termination  was  served  on  the 
contracting  parties  and  the  regulatory 
commissions  of  the  states  of  New 
Hampshire  and  Vermont  where  the 
contracting  parties  operate.  Central 
Vermont  has  also  requested  a  waiver  of 
the  notice  requirements  so  that  the 
Notice  of  Termination  will  be  made 
effective  as  of  the  October  31, 1973 
termination  date  provided  for  in  the 
purchase  agreement  with  Public  Service 
Company  of  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
21, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(IK  Doc  M-a220«  Filed  12-10-M:  B:4S  am) 
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(Docket  No.  ER85-144-000] 

Duke  Power  Co.;  Filing 

December  6. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Duke  Power 
Company  (Duke  Power)  tendered  for 
filing  November  19, 1984  a  supplement 
to  the  Company's  Electric  Power 
Contract  with  the  City  of  Easley.  Duke 
Power  states  that  this  contract  is  on  file 
with  the  Commission  and  has  been 
designated  Duke  Power  Company  Rate 
Schedules  FERC  No.  241. 

Duke  Power  further  states  that  the 
Company's  contract  supplement,  made 
at  the  request  of  the  customer  and  with 
agreement  obtained  from  the  customer, 
provides  for  the  following  additional 
delivery:  Delivery  Point  No.  4  with  a 
contract  damend  of  12,000  KW. 

Duke  Power  indicates  that  this 
supplement  also  includes  an  estimate  of 
sales  and  revenue  for  twelve  months 
immediately  succeeding  the  effective 
date. 

Duke  Power  proposes  an  effective 
date  of  October  19, 1984,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

According  to  Duke  Power,  copies  of 
this  filing  were  mailed  to  the  City  of 
Easley  and  the  South  Carolina  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
21, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Pluml>. 
Secretary. 

|FR  Doc  84-32193  Filed  12-10-M:  t:4S  am| 
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(Docket  No.  TA8S-1-13-000  and  TA85-1- 
13^001] 

Gas  Gattiering  Corp^  Purctiased  Gas 
Cost  Adjustment  Filing 

December  6, 1984. 

Take  notice  that  on  November  30, 
1984  Gas  Gathering  Corporation  (GGC) 


tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff  providing  for 
decreased  charges  to  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco),  its 
sole  jurisdictional  sale  for  resale 
customer,  under  GGC's  Purchased  Gas 
Cost  Adjustment  Provision  (PGA 
clause).  Section  4  of  the  Natural  Gas 
Act,  and  Part  154  of  the  Commission's 
Regulations  thereunder.  The  Proposed 
changes  would  decrease  the  rate 
charged  to  Transco  by  36.17597  cents 
per  MMBtu  from  those  rates  presently  in 
effect.  The  Proposed  effective  date  is 
January  1, 1985.  GGC  states  that  the 
filing  reflects  an  increase  in  costs  of 
purchased  gas  and  a  decrease  in  GGC's 
deferred  cost  surcharge  adjustment 

GGC  states  that  a  copy  of  the  filing 
has  been  servci  upon  'Transco. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  December  21, 1984.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  S4-321M  Filed  12-10-M:  8:45  ui| 
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(Docket  No.  TA8S-1-4-000  and  TA85-1-4- 
001  (PGA85-1;  IPRSS-1)] 

Granite  State  Gas  Transmission,  Inc^ 
Proposed  Ctiange  in  Rates 

December  5, 1984 

Take  notice  that  on  November  30, 
1984,  Granite  State  Gas  Transmission. 
Inc.  (Granite  State),  120  Royall  Street, 
Canton,  Massachusetts  02021  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  containing  changes  in  rates  for 
effectiveness  on  January  1, 1985: 
Ninth  Revised  Sheet  No.  7 
Fifth  Revised  Sheet  No.  8 
Sixth  Revised  Sheet  No.  9 

According  to  Granite  State,  the  instant 
rate  adjustments  reflect  changes  in  the 
cost  of  purchased  gas  at  suppliers'  rates 
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that  Mlli  be  effective  Jaauary  1. 1985  and 
the  amortization  of  Unrecovered 
Purchased  Cas  Costa.  Granite  State 
further  states  that  its  revised  rates:  (1) 
Reflect  chants  in  the  cost  of  gas 
purchased  from  Tennessee  Cas  Pipeline 
Company,  a  Division  of  Tenneco  Inc. 
(Tennessee)  whicli  Tennessee  proposes 
to  make  effective  |anaary  1. 1985:  and 
(2)  changes  in  the  cost  of  gas  purchased 
from  Consolidated  Cas  Transmissioo 
Company  (Consohdated)  and  in  the 
rales  for  a  storage  service  rendered  by 
Consolidated  for  Granite  State  resulting 
from  a  settlement  of  Consolidated's 
rates  in  Docket  No  RP82-115-a04.  It  is 
stated  that  Granite  State's  filing  is  made 
pursuant  to  the  purchased  gas  cost 
adjustment  provision  in  Section  XIX  of 
the  General  Terms  and  Conditions  of  its 
tariff  and  authorization  granted  in  the 
Commission's  order  in  Tennessee  Gas 
Pipeiine  Company,  et  oL  18  FERC 

Iei4n3. 

Granite  State  farther  states  that  its 
rates  are  applicable  to  wholesale  sales 
to  its  two  affiliated  distribution 
company  customers:  Bay  State  Gas 
Company  and  Northern  Utilities.Inc.  and 
to  a  storage  service  rendered  for  Bay 
State.  According  to  Granite  State,  the 
effect  of  the  proposed  rates  in  its  filing  is 
an  increase  of  approximately  $803,815 
annually  in  its  rates  for  sales  to  Bay 
State  and  $314332  annually  for  sales  to 
Northern  Utilities. 

According  to  Granite  State,  copies  of 
the  filing  were  served  upon  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine. 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
D.C.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  moHons  or 
protests  should  be  filed  on  or  before 
December  12. 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU. 

Acting  Secretary. 

|FR  Dm:.  «*-32ri0  Filed  12-1(KM:  ftlS  aog 

MLUMO  cooc  vir-oi-n 


[Docket  No.  RP8S-37-4M]  ' 

High  Island  Offshora  Systam; 
Proposad  Changes  in  FERC  Gas  Tariff 

December  «,  1984. 

Take  notice  that  on  November  30. 
1984.  High  Island  Offshore  System 
(HIOS)  tendered  for  filing  proposed 
changes  to  its  FERC  Cas  Tariff,  Original 
Volume  No  1.  The  proposed  changes 
would  increase  revenues  bom 
jiuiadictional  transportation  services  by 
approximately  $11.1  million  based  on 
the  12-nionth  period  ending  August  31. 
1984.  as  adjusted,  compared  with  the 
reveniies  generated  through  the 
presendy  effective  rates. 

(a)  Increased  levels  of  operation  and 
maintenance  expenses,  including 
increased  costs  from  U-T  Offshore 
System  and  ANR  Pipeline  Company  for 
Cameron  Meadows  and  Grand  Chenier 
facilities  respectively: 

(b)  Increased  rale  of  recovery  for  the 
negative  salvage  provision; 

(c)  Increased  costs  of  capital  which 
result  in  an  overall  rate  of  return  of 
15.06%  which  is  required  to  afford  HIOS 
the  opportunity  to  earn  a  fair  and 
reasonable  rate  of  return;  and 

(d)  Declining  levels  of  transportation 
volumes. 

HIOS  requests  the  instant  filing  be 
considered  as  a  "compliance  filing" 
pursuant  to  the  FERC  order  dated 
December  6, 1977.  m  Docket  no.  CP75- 
104,  et  al,  well  as  a  rate  increase  filed 
pursuant  to  Section  4  of  the  Natural  Gas 
Act.  In  this  connection,  HIOS  requests 
an  effective  date  of  January  1. 1985  for 
the  proposed  tariff  sheet  customers. 
HIOS  states  that  it  has  served  copies  of 
this  filing  upon  all  of  its  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  to  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  FERCs  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
12, 1984.  Protests  will  be  considered  by 
the  FERC  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  FERC  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  M~azi«  Filad  U-10-M:  ft-M  aaj 
BtLUNS  COOE  WtZ-Ot-M 


[Docket  No.  ER8S-IS3-««0J 
Idaho  Powar  COn  Filing 

December  8. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  28. 
1984,  Idaho  Power  Company  submitted 
for  filing  Service  Agreements  between  it 
and  Puget  Sound  Power  &  Light 
Company.  Montana  Power  Company 
and  Sierra  Pacific  Power  Company 
covering  the  sale  of  non-firm 
transmission  service  in  accordance  with 
Idaho  Power  Company's  FERC  Electric 
Tariff  Origmal  Volume  No.  2. 

Idaho  requests  an  effective  date  of 
September  1. 1964,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  21. 1984.  Protests  will  be 
considered,  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|KR  Dor,.  »4-3221  J  Filed  12-10-M:  h.*i  am| 
BILLINQ  cooc  (Tf7-01-M 


I  Docket  No.  ERtS-14«-0M1 

Kansas  City  Power  ft  Light  Co.;  FiHng 

December  6,  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  23. 
1984,  Kansas  City  Power  &  Light 
Company  ("KCPL")  tendered  for  filing 
an  initial  rate  schedule  for  System 
Capacity  Power  Service  provided  to  the 
City  of  Independence,  Missouri — service 
Schedule  G-MPA  (KCPL  Rate  Schedule 
FPC  No.  56).  KCPL  states  that  the  rates 
for  the  service  covered  by  the  above- 
mentioned  schedule  are  negotiated  rates 
based  upon  KCPL's  incremental  energy 
cost. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
21, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[W.  Doc  M-3Z212  Filed  IZ-IO-M:  S:45  am| 
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(Docket  No.  ER85-1S4-000] 

New  England  Power  Pool;  Filing 

December  8, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  28. 
1984,  the  New  England  Power  Pool 
(NEPOOL)  tendered  for  filing  signature 
pages  to  the  NEPOOL  Agreement  dated 
September  1. 1971.  as  amended,  signed 
by  the  Exeter  &  Hampton  Electric 
Company  and  the  Concord  Electric 
Company.  The  Exeter  &  Hampton 
Electric  Company  has  its  principal  office 
in  Exeter.  New  Hampshire,  and  the 
Concord  Electric  Company  has  its 
principal  office  in  Concord,  New 
Hampshire.  NEPOOL  indicates  that  the 
New  England  Power  Pool  Agreement 
has  previously  been  filed  with  the 
Commission  as  a  rate  schedule 
(designated  NEPOOL  FPC  No  1). 

NEPOOL  states  that  the  filed 
signature  pages  do  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  the  Exeter  & 
Hampton  Electric  Company  and  the 
Concord  Electric  Company  participants 
in  the  pool. 

NEPOOL  requests  an  effective  date  of 
February  1, 1985.  for  commencement  of 
participation  in  the  power  pool  by  the 
Exeter  &  Hampton  Electric  Company 
and  the  Concord  Electric  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  21, 1984.  Protests  will  be 


considered,  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  84-32198  Filed  12-10-B4:  8 :4S  am) 
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[Docket  No.  RP85-34-000] 

Pacific  Offshore  Pipeline  Co.;  Cost  of 
Service  Filing 

December  5. 1984. 

Take  notice  that  Pacific  Offshore 
Pipeline  Company  ("POPCO")  on 
November  29. 1984,  tendered  for  filing 
and  acceptance  certain  cost-of-service 
studies  in  compliance  with  Commission 
orders  and  its  FERC  Gas  Tariff.  Volume 
No.l. 

The  studies  submitted  include  a  cost 
and  revenue  study  covering  the  first 
year  of  operation  of  POPCO's  facilities 
and  a  study  of  cash  working  capital 
requirement  (lead/lag  study).  The 
studies  were  submitted  in  compliance 
with  the  Commission's  certificate  order 
of  June  8. 1981,  In  Docket  No.  CP82-194, 
and  with  POPCO's  FERC  Gas  Tariff.  An 
analysis  of  the  cost  of  service  impact  of 
a  hypothetical  date  of  commencement  of 
operations  was  submitted  at  the  request 
of  the  Commission  Staff.  POPCO's  is 
requesting  a  Commission  order  finding 
the  studies  to  be  in  compliance  with  its 
orders,  approving  an  amount  to  be 
included  in  POPCO's  rate  base  effective 
December  28, 1984  which  includes  the 
results  of  the  cost  of  service  and 
revenue  report  and  the  study  of  cash 
working  capital  requirement,  finding 
that  POPCO's  tariff  became  effective 
December  28, 1983,  and  establishing  a 
rate  of  return  on  equity  at  15%  for  the 
first  year  of  operation  and  prospectively. 

Copies  of  the  filing  were  served  upon 
the  Company's  sole  purchaser  under  its 
FERC  Gas  Tariff,  Southern  California 
Gas  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street.  NE.,  Washington.  D.C. 
20426.  in  accordance  with  the 
requirements  of  Rule  214  or  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  December  12,  1984. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CashelU 
Acting  Secretary. 

|FR  Doc.  B4-32216  Filed  12-]»-Sl  B:4S  ami 
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(Docket  No.  ER85-1 37-000) 

Pacific  Power  ft  Light  Co.  an  Assumed 
Business  Name  of  PacificCorp;  Filing 

December  ft,  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  21, 
1984.  Pacific  Power  &  Light  Company 
(Pacific),  an  assumed  business  name  of 
PacifiCorp.  tendered  for  filing  Fourth 
Revised  Sheet  Nos.  5A  and  5B. 
superseding  Third  Revised  Sheet  No.  5 
(Index  of  Purchasers)  of  Pacifies  FERC 
Electric  Tariff,  Original  Volume  No.  3 
(Tariff),  and  Service  agreements 
between  Pacific  and  the  following 
parties: 

Arizona  Public  Service  Company 
Deseret  Generation  &  Transmission 

Co-operative 
City  of  Glendale  Public  Service 

Department 
Idaho  Power  Company 
Montana  Power  Company 
Platte  River  Power  Authority 
Portland  General  Electric 
Public  Service  Company  of  Colorado 
Public  Ser\'ice  Company  of  New  Mexico 
Puget  Sound  Power  &  Light  Company 
Salt  River  ftoject  Agricultural 

Improvement  and  Power  District 
San  Diego  Gas  h  Electric  Company 
Sierra  Pacific  Power  Company 
The  Washington  Waterl'ower  Company 
Tri-State  Generation  ^d  Transmission 

Association.  Inc.     / 
Tucson  Electric  Pow<r  Company 
City  of  Pasadena,  Pasadena  Water  & 

Power  Department 
Northern  California  Power  Agency 

Pacific  states  that  the  Service 
Agreements  provide  for  the  sale  of 
nonfirm  power  and  energy,  in 
accordance  with  the  rates  specified  in 
Service  Schedule  PPLr-3  under  Pacific's 
Tariff. 

Pacific  requests  waiver  of  the 
Commission's  prior  notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
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North  Capitol  Street.  NE..  Washington. 
D.C.  2M26,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedore  (18  CFR  385.211, 
385.214).  Ail  rach  notioRs  or  protest* 
should  be  filed  on  or  before  December 
19, 1984.  Protests  will  be  considered  by 
the  Commission  in  determiniog  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  persoil  wishing  to 
become  a  party  must  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Piiimb, 
Secretary. 

|FR  Doc  U-3ZIV  Filed  i:-l»-M:  S:4S  *m\ 
MtUHQ  COM  «717-01-ll 

[Docket  No.  EmS-147-000) 

Pacific  Powwr  ft  UgM  Ca  an  Assumed 
Business  Manw  of  PactficCorp;  FHing 

December  8. 1884. 

The  niing  Company  submits  the 
following: 

Take  rwtice  that  Pacific  Power  &  Light 
Company  (Pacific),  an  assumed  business 
name  of  PaciHCorp,  on  ^k)velnber  23, 
1984  tendered  for  filing,  in  accordance 
with  Section  35.13  of  the  Commission's 
Regulations,  Supplement  and 
Amendment  No.  4  (Amendment)  to  the 
February  25, 1978  Transmission 
Agreement  between  Pacific  and  Tri- 
State  Generation  and  Transmission,  Inc. 
(Tri-State). 

The  Amendment  provides  for  the 
installation  of  Tri-State's  230-115  kV 
transformer  in  Pacific's  Thermopolis 
substation. 

Pacific  requests  that  the  Rate 
Schedule  become  effective  sixty  (60) 
days  after  date  of  fiKng. 

Copies  of  the  filing  were  supplied  to 
the  Public  Service  Commission,  the 
State  of  Wyoming,  and  Tri-State 
Generation  and  Transmission 
Association.  Inc. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  21, 1884.  Protests  will  be 
considered,  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

KaniMth  F.  Plwnb, 

Secretary. 

(Fit  Doc  84-32214  Filed  1Z-10-M:  •:4S  am] 
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[Docket  No.  CP85-92-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Request  Under  Blanitet  Authorization 

December  8, 1984. 

Take  notice  that  on  November  7, 1984 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant).  P.O.  Box  1642,  Houston, 
Texas,  77001,  filed  in  Docket  No.  CP85- 
92-000  a  request  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  transport  natural  gas  on 
behalf  of  a  qualified  end-user  under  its 
certificate  issued  in  Docket  No.  CP83- 
83-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Applicant  requests  authority  to 
transport  gas  on  behalf  of  Teepak.  Inc. 
(Shipper),  pursuant  to  a  transportation 
agreement  dated  September  21, 1984. 
among  Applicant,  Shipper  and  Illinois 
Power  Company  (Illinois  Power) 
(Agreement).  The  Agreement  provides 
for  Applicant  to  receive  a  transportation 
quantity  of  up  to  3.800  Mcf  of  gas  per 
day  on  an  interruptible  basis  at  an 
existing  point  of  interconnection 
between  Applicant  and  Consolidated 
Fuel  Supply,  Inc.,  in  Dewey  and  Ellis 
Counties,  Oklahoma.  Applicant  states  it 
would  then  transport  and  redeliver  such 
gas.  less  a  four  percent  reduction  for 
fuel,  to  Illinois  Power  at  an  existing 
point  in  Vermilion  County,  Illinois, 
which  in  turn  would  make  ultimate 
delivery  to  Shipper  for  its  end-use  at  its 
Danville.  Illinois,  plant.  It  is  explained 
that  Illinois  Power  is  an  existing 
jurisdictional  customer  of  Applicant  and 
Shipper  is  an  existing  end/use  customer 
of  Illinois  Power. 

Applicant  states  that  it  would  be 
compensated  in  accordance  with  its 
Rate  Schedule  OST,  currently  42.0  cents 
plus  a  $1.24  GRI  surcharge  for  each 
MMBtu  redehvered  at  the  paint  of 
redelivery. 

Applicant  states  that  the  term  of  the 
authorization  sought  herein  would  be 
from  the  date  automatic  authorization 
expires  (February  2, 1985)  until  the 
earlier  of  (1)  eighteen  months  from  the 
effective  date  of  the  Agreement  (2) 
termination  of  the  authorization  as 
provided  by  Subpart  F  of  Part  157  of  the 


Regulations  or  (3)  termination  of  the 
Agreement  by  either  party. 

Applicant  also  seeks  flexible 
authority  to  add  or  delete  sources  of 
supply  or  receipt/delivery  points*  if  such 
altered  service  is  on  behalf  of  the  same 
end-user,  at  the  same  end-user  location, 
within  the  maximum  daily  and  annual 
volumes  authorized  in  this  docket  and 
under  the  same  terms  and  conditions 
authorized  for  the  basic  service. 
Applicant  advises  that,  within  30  days 
of  the  addition  or  deletion  of  any  gas 
suppliers  and/ or  receipt/delivery  points, 
it  would  file  the  following  information:     \ 

(1)  A  copy  of  the  gas  purchase 
contract  between  the  seller  and  the  end- 
user; 

(2)  A  statement  as  to  whether  the 
supply  is  attributable  to  gas  under 
contract  to  and  are  released  by  a 
pipeline  or  distributor  and  if  so, 
identification  of  the  parties,  and 
specification  of  the  current  contract 
price: 

(3)  A  statement  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  pricing 
categories  of  the  added  supply,  if 
released  gas,  and  the  volumes 
attributable  to  each  category: 

(4)  A  statement  that  the  gas  is  not 
committed  or  dedicated  within  the 
meaning  of  NGPA  Section  2(18): 

(5)  The  location  of  the  receipt/ 
delivery  points  being  added  or  deleted 
and  the  appropriate  transportation 
charge  resulting  from  the  addition  or 
deletion  of  receipt  or  delivery  points  (for 
deletions,  the  name  of  the  producer/ 
supplier  would  be  provided); 

(6)  Where  intermediary  participates  in 
the  transaction  between  the  seller  and 
the  end-user,  the  information  required 
by  Section  157.209(c)(l)(ix)  of  the 
Regulations: 

(7)  Identity'  of  any  other  pipeline 
involved  in  the  transport. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  qiution  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  fihng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc.  M-3219a  HM  la-lO-M:  MS  am) 
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[Docktt  Na  CfUS-ISI-OOO] 

Public  Service  Company  of  New 
Mexico;  FiUng 

December  8, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Public  Service 
Company  of  New  Mexico  (PNM).  on 
November  28. 1984,  tendered  for  filing  as 
an  initial  rate  schedule,  an 
Interconnection  Agreement,  including 
Service  Schedules  A.  B.  C.  D.  E.  F,  G. 
and  H  thereto,  between  PNM  and  the 
Incorporated  County  of  Los  Alamos. 
New  Mexico  (County). 

The  Intcrcoimection  Agreement 
provides  for  the  interconnection  of  the 
electrical  systems  of  the  parties  and  in 
service  schedules  thereto  specifically 
"provides  for  the  exchange  of  emergency 
and  economy  energy,  the  sharing  of 
County's  generation  hazard,  the 
transmission  of  County's  power  and 
energy  associated  with  County's 
ownership  interest  in  San  Juan 
Generating  Station  Unit  4,  and  area 
control  for  the  benefit  of  County.  PNM 
requests  an  effective  date  of  January  1, 
1985,  and  therefore  requests  waiver  of 
the  Commisison's  notice  requirements. 

PNM  is  an  electric  utility  incorporated 
in  the  State  of  New  Mexico,  with  its 
principal  office  in  Albuquerque,  New 
Mexico.  The  County  is  a  body  politic 
and  corporate,  existing  as  a  political 
subdivision  under  the  constitution  and 
laws  of  the  State  of  New  Mexico. 

Copies  of  the  filing  were  served  upon 
the  County  and  the  New  Mexico  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Ri^gulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  21. 1984.  Protests  will  be 
considered,  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parly 


must  file  a  petition  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb. 

Secretary. 

|FK  Doc.  M-32in  Piled  11-10-84;  •:4S  ami 
BILUNO  COOK  t717-01-ll 

[Docket  No.  ER85-1S2-000] 

Public  Service  Company  of  New 
Mexico;  Filing 

Decemt>er  6. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Public  Service 
Company  of  New  Mexico  ("PNM")  on 
November  28, 1984.  tendered  for  filing  as 
a  rate  schedule  change,  a  Contract  for 
electric  Service  ("Contract")  between 
PMN  and  the  United  States  of  America 
acting  through  the  United  States 
Department  of  Energy  ("DOE "). 

Under  the  Contract,  PNM  will  provide 
certain  transmission  services  to  DOE  for 
DOE's  Colorado  River  Storage  Project 
capacity  and  associated  energy,  and  will 
make  available  to  DOE  energy  for  the 
return  of  peaking  energy  utilized  by 
DOE;  and  DOE  will  provide 
transmission  service  to  PNM's  Buckman 
substation.  The  Contract,  upon  its 
effective  date  of  January  1, 1985,  will 
supersede  prior  contracts  between  DOE 
and  PNM,  designated  as  PNM  Rate 
Schedules  FPC  Nos,  23  and  34.  However, 
the  rates  for  services  provided  for  in  the 
Contract  are  not  changed  from  those 
provided  for  similar  services  in  the 
superseded  rate  schedules.  PNM 
requests  an  effective  date  of  January  1, 
1985  and  therefore  requests  waiver  of 
the  Commission's  notice  requirements. 

PNM  is  an  electric  utility  incorporated 
in  the  State  of  New  Mexico,  with  its 
principal  office  in  Albuquerque.  New 
Mexico. 

Copies  of  the  filing  have  been  served 
upon  DOE  and  the  New  Mexico  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  21. 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  0>K.  84-32200  Filed  12-10-04;  8;4S  amj 
BILUNO  CODE  (717-01-11 


[  Docket  No.  ER8S- 1 43-000  ] 

Public  Service  Company  of  New 
Mexico;  Filing 

December  6, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Public  Service 
Company  of  New  Mexico  ("PN'M")  on 
November  23, 1984,  tendered  for  filing  as 
a  rate  schedule  change.  Service 
Schedule  J  to  the  Master  Intercormection 
Agreement  between  Plains  Electric 
Generation  and  Transmission 
Cooperative,  Inc.  ("Plains")  and  PNM 
(designated  as  PNM  Ratft  Schedule  FPC 
No.  31). 

Service  Schedule  J  provides  for  the 
exchange  of  generation  entitlement 
between  PNM  and  Plains  for  hazard 
sharing  purposes  only.  PNM  dedicates  to 
Plains  80  MW  of  capacity  and 
associated  energy  from  PNM's  San  J^jan 
Generating  Station  ("San  Juan")  Unit  4 
and  25  MW  of  capacity  from  San  Juan 
Unit  3.  Plains  dedicates  to  PNM  105  MW 
of  capacity  and  associated  energy  from 
the  Plains  Escalante  Generating  Station 
Unit  1.  This  hazard  sharing  arrangement, 
as  established  in  Service  Schedule  |.  is 
to  become  effective  on  January  1, 1985. 
PNM  therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
upon  Plains  and  the  New  Mexico  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
21, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secrelary. 

in*  Doc.  S4-322in  Filed  12-10-M:  •:4S  am| 

aujNQ  coK  triT-ei-it 


(Docket  No.  ERS5-148-000] 

San  Diego  Gas  A  Electric  Co^  Filing 

December  6, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  26, 
1984,  San  Diego  Gas  4  Electric  Company 
("SDG&E")  tendered  for  filing  a  notice  of 
cancellation  of  the  Interchange  and 
Boundary  Agreement  (the  "Agreement") 
between  SDC&E  and  Imperial  Irrigation 
District  ("UD")  (SDG&E  FPC  #29). 

SDC&E  states  that  emergency  service 
presently  provided  to  IID  under  the 
Ageement  is  being  terminated  at  the 
parties'  mutual  request  and  that  such 
service,  as  well  as  other  interconnection 
and  exchange  services,  will  be  provided 
under  another  agreement  and  has  been 
nied  with  the  Commission  on  October 
31, 1984. 

SE)G&E  requests  an  effective  date  of 
January  1. 1985. 

Copies  of  this  Tiling  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  IID. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  21, 1984.  Protests  will  be 
considered,  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mi:st  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  thov^ 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  M-aZZIS  Filed  1Z-10-M;  8:45  amj 
MLllNQ  COOC  C717-13^ 


(Docket  Nos.  TA85-1-6-000  and  TAB5-1-6- 
0011 

Sea  Robin  Pipeline  Co.;  Filing  of 
Revised  Tariff  Sheets 

December  6, 1984. 

Take  notice  that  on  November  30. 
1984.  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  Thirty-Eight 
Revised  Sheet  No.  4.  Eighteenth  Revised 
Sheet  No.  4-A  and  Fifth  Revised  Sheet 
No.  4-B  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  These  tariff  sheets  and 
supporting  information  are  being  filed 
pursuant  to  the  Purchased  Gas  Cost 
Adjustment  provision  set  out  in  Section 
1  and  3  of  Sea  Robin's  Tariff. 

Sea  Robin  states  that  these  revised 
tariff  sheets  and  supporting  data  are 
being  mailed  to  Sea  Robin's 
jurisdictional  customers  and  interested 
state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
12. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  M-32202  Filed  12-10-84:  8:45  ami 
MLUNQ  COOC  mr-oi-M 


[Docket  Nos.  TA85-1-9-000  and  TA85-1-9- 
0011 

Tennessee  Gas  Pipeline  Co.;  Rate 
Change  Under  Tariff  Rate  Adjustment 
Provisions 

December  6. 1984. 

Take  notice  that  on  November  30, 
1984,  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  (Tennessee) 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff  to  be 
effective  January  1, 1985: 
Original  Volume  No.l 
Eighth  Revised  Sheet  Nos.  23  through  30 

Thirteenth  Revised  Sheet  No.  21 
Tennessee  states  that  the  purpose  of  the 
revised  tariff  sheets  is  to  adjust 
Tennessee's  rates  pursuant  to  Articles 
XXIII  and  XXIX  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff. 


consisting  of  a  PGA  rate  adjustment  and 
Estimated  Incremental  Pricing 
Surcharges. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  petition  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NW..  Washington.  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
12. 1984.  Protests  will  be  considered  y 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene;  provided,  however,  that  any 
person  who  has  previously  filed  a 
petition  to  intervene  in  this  proceeding 
is  not  required  to  file  a  further  petition. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|I R  Doc  S4-3::203  Filed  12-10-M.  84S  am) 
BILUNQ  COOC  •717-Ot-M 


(Docket  Nos.  RP84-146-000  and  RPB4-146- 
0011 

Transcontinental  Gas  Pipe  Line  Corp.; 
Waiver  of  Tariff  Provision 

December  4. 1984. 

Take  notice  that  on  September  27. 
1984,  as  amended  November  26. 1984. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  request  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
for  a  waiver  of  the  requirements  under 
Section  26  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff  which 
requires  Transco  to  track,  through 
Transco's  Rate  Schedule  S-2.  cost 
decreases  by  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  under  Texas  Eastern's  Rate 
Schedule  X-28.  Transco  states  that 
refund  of  any  decreases  would  be  made 
at  such  time  as  Transco  tracks  changes 
in  Texas  Eastern's  rates  as  a  result  of 
major  rate  case  filings  or  other  similar 
events. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
11, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  • 
Lois  D.  CasbeU. 
Acting  Secretary. 

|FR  Doc  84-92218  Filed  12-10-84:  8:45  amj 
WUMQ  COOC  SriT-AI-M 


(Docket  Nos.  TA85-1-11-000  and  TA85-1- 
11-0011 

United  Gas  Pipe  Line  Co.;  Filing  of 
Revised  Tariff  Sheets 

December  6, 1984. 

Take  notice  that  on  November  30. 
1984,  United  Gas  Pipe  Line  Company 
(United)  tendered  for  filing  Sixty- 
Seventh  Revised  Sheet  No.  4,  Tenth 
Revised  Sheet  Nos.  4-A  and  4-B,  and 
Fifteenth  Revised  Sheet  No.  4C  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  Tariff  Sheets  4,  4-A  and  4-B  and 
supporting  information  are  being  filed 
pursuant  to  Sections  19,  21,  23  and  24  of 
United's  Tariff  Tariff  Sheet  No.  4-C  is 
submitted  pursuant  to  the  letter  order 
issued  by  the  Office  of  Pipeline  and 
Producer  Regulations  dated  January  27, 
1982  in  Docket  No.  CP81-387-O0.  In 
addition,  United  tendered  for  filing. 
Alternate  Sixty-Seventh  Revised  Sheet 
No.  4  to  be  effective  if  Northern  Border 
Pipeline  Company's  application  filed 
November  16, 1984  in  Docket  No.  RP85- 
25,  to  change  its  depreciation  method,  is 
approved  prior  to  January  1, 1985. 
United  stated  that  the  only  difference 
between  Sixty-Seventh  Revised  Sheet 
No.  4  and  the  Alternate  is  the 
computation  of  the  Alaskan  Natural  Gas 
Transmission  System  Current 
Adjustment  with  the  Alternate  Sheet 
reflecting  the  effect  of  approval  of 
Northern  Border's  Filing.  The  proposed 
effective  date  of  each  Tariff  Sheet  is 
January  1. 1985. 

United  reports  that  it  mailed  copies  of 
the  proposed  tariff  sheets  and 
supporting  data  to  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 


D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  and 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
12, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
to  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Ooc.  84-S2204  Pled  12-10-84:  8:45  amj 
BILLINO  COOC  (Tir-OI-M 


(Docket  No.  CP85-99-000] 

United  Gas  Pipe  Line  Co.;  Request 
Under  Blanket  Authorization 

December  8, 1984. 

Take  notice  that  on  November  9, 1984, 
United  Gas  Pipe  Line  Company  (United), 
Post  Office  Box  1478,  Houston.  Texas 
77001.  filed  in  Docket  No.  CP85-99-000  a 
request  pursuant  to  Section  157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  C.F.R.  157.205)  for  authorization 
to  construct  a  new  sales  delivery  point 
to  Reserve  Public  Utilities  Corporation 
(Reserve),  an  existing  customer,  under 
the  certificate  issued  in  Docket  No. 
CP82-430-000  pursuant  to  Secfion  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  the  proposed  sales 
tap  would  be  located  in  St.  John  Parish. 
Louisiana.  United  states  that  it  would 
supply  up  to  400  Mcf  of  natural  gas  per 
day  to  Reserve  for  resale  to  St.  John 
Parish  School  Board  and  that  such  sale 
would  not  increase  Reserve's  aggregate 
base  requirements  or  contractual 
maximum  daily  quantity  under  United's 
curtailment  plan.  United  asserts  that  it 
would  be  reimbursed  by  Reserve  for  all 
costs  resulting  from  the  installation  of 
the  proposed  tap. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7^of 
the  Natural  Gas  Act 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-32718  Filed  12-1A-84: 8!«S  «■) 
MLUNQ  COOC  (717-01-11 


(Docket  Na  ELB5-1 1-000] 

City  of  Vernon  and  the  Cities  of 
Anaheim,  Riverside,  Banning,  Cotton, 
and  Azusa,  Complairtants,  v.  Southern 
California  Edison,  Respondent; 
Complaint  Against  Fuel  Clause 
Overctutfjies 

December  6, 1984. 

Take  notice  that  on  November  14, 
1984  the  City  of  Vernon,  California  and 
the  Cities  of  Anaheim,  Riverside, 
Banning.  Colton,  and  Azusa,  California 
(collectively  "complainants")  submitted 
for  filing  a  complaint  against  fuel  clause 
overcharges  pursuant  to  Sections 
205(f)(3)  and  206  of  the  Federal  Power 
Act. 

The  Complainants  request  that  Edison 
be  required  to  refund  to  its  resale 
customers  $3,976,785  fuel  clause 
overcoUection  for  the  period  through 
May  31. 1982:  and  that  Edison  be 
directed  to  supply  full  information 
regarding  fuel  supplier  refunds  received 
by  Edison  and  not  passed  on  to  resale 
customers. 

Further,  the  Complainants  request 
that  interest  be  computed  on  all  refunds 
from  the  date  of  receipt  of  the  applicable 
sums  from  the  fuel  suppliers  until  the 
date  of  payment  of  refunds  by  Edison  to 
resale  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  4. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(Fit  Doc  8«-3aiS  riM  1>-1(^M;  MS  •mj 

MJjNa  COOC  nn-9%-m 

[Docket  Na  RPSS-39-000] 

Wyoming  Interstate  Company,  Ltd; 
Proposed  Changes  hi  FERC  Gas  Tariff 

December  6. 1984. 

Take  notice  that  Wyoming  Interstate 
Company,  Ltd.  (WIC),  on  November  30, 
1984,  tendered  for  Tiling  proposed 
changes  in  its  FERC  Gas  Tariff,  Original 
Volume  No.  1.  The  proposed  base  rates 
would  increase  revenues  from 
transportation  by  approximately  $3.4 
million  above  the  rates  currently  in 
effect.  The  proposed  increase  is  based 
on  the  12-month  period  ended  August  31, 
1984.  adjusted  for  known  and 
measurable  changes  in  which  will 
become  elective  within  the  nine  months 
subsequent  to  that  date,  as  provided  for 
in  the  Commission's  Regulations. 

WIC  states  that  the  rates  Hied 
herewith  are  designed  to  enable  WIC  to 
recover  its  jurisdictional  cost  of  service. 

Copies  of  WIC's  filing  have  been 
served  on  WICs  jurisdictional 
transportation  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  Hied  on  or  before  December 
12, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  a4-32207  Filed  12-10-M:  S:4S  ami 
MUMQ  COOC  (717-01-11 

(Docket  Na  QFS5-5S-000] 

Acurex  Corp.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

December  6. 1964. 

On  October  29, 1984,  Acurex 
Corporation.  555  Clyde  Avenue,  P.O. 
Box  7555.  Mountain  View,  California 


94039  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  cogeneration  facility  will  be 
located  at  a  refinery  in  Santa  Barbara 
County,  California.  The  prime  mover 
will  be  a  3.8  MW  natural  gas-fueled 
combustion  turbine/generator  set. 
Exhaust  from  the  turbine  will  heat  crude 
oil  by  passing  through  a  crude  oil  heat 
exchanger  and  then  through  a  waste 
heat  boiler  where  155  PSIG  saturated 
steam  will  be  produced.  The  steam  will 
be  used  in  the  reHnery  for  tank  and  line 
heating,  steam  stripping  and  powering 
pumps.  Installation  of  the  facility  will 
begin  in  May  1985. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  M-^2227  Filtd  12-10-M;  8:45  •m| 
■LUNO  COOC  t717-01-«i 


(Docket  Na  Of  82-142-002] 

The  Dow  Chemical  Co.,  Louisiana 
Division;  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

December  6. 1984. 

On  November  6. 1984.  The  Dow 
Chemical  Company.  Louisiana  Division. 
P.O.  Box  150,  Plaquemine.  L.ouisiana 
70765-0150  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  to  be  certified  consists  of  two 
100  MW  combustion  turbine  and  heat 


recovery  boiler  generation  units  which 
supply  both  electricity  and  steam  to 
adjacent  chemical  process  plants.  The 
primary  energy  to  the  facility  is  natural 
gas.  Installation  of  the  units  took  place 
in  1982  and  1983. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  14-32225  Filed  12-10-64: 8:45  ami 
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(Docket  No.  QF85-60-O00] 

E.  I.  du  Pont  de  Nemours  and  Co.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

December  8. 1984. 

On  October  29, 1984.  E.  I.  du  Pont  de 
Nemours  and  Company  (Applicant), 
1007  Market  Street.  Wilmington, 
Delaware  19898.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Natural  gas  will  be  the  primary  energy 
source  of  Applicant's  proposed  topping 
cycle  cogeneration  facility.  The  facility, 
which  will  have  a  power  production 
capacity  of  approximately  82 
megawatts,  will  be  located  at  the 
Applicant's  Victoria  Texas  Plant.  Steam 
from  the  turbine  generator  will  be  used 
in  process  heating  in  the  petrochemical 
plant.  Installation  of  the  facility  will 
begin  in  September  1985. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  D.C. 
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20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  84-32228  Filed  12-10-84:  8:45  am| 
BILUNO  COOC  e717-«1-M 

(Docket  No.  OF85-93-000] 

Simpson  Paper  Co.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

December  6. 1984. 

On  November  16, 1984.  Simpson  Paper 
Company,  P.O.  Box  2648.  Pomona. 
California  91769.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  on  the  premises 
of  Simpson  Paper  Company's  Pomona 
Paper  Mill  Processing  Plant.  100  North 
Erie  Street.  City  of  Pomona,  County  of 
Los  Angeles.  California.  The  energy 
source  for  the  facility  will  be  natural  gas 
with  #2  fuel  oil  backup.  The  gas-fired 
combustion  turbine/generator 
cogeneration  facility  has  a  rated  electric 
power  output  of  33.37  megawatts. 
Turbine  exhaust  is  recovered  in  a  waste 
heat  boiler  where  steam  is  produced  for 
use  in  the  existing  paper  mill. 
Installation  of  the  facility  began  in  1984. 
Electric  power  will  be  sold  to  Southern 
California  Edison  Company. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plimib, 
Secretary. 

|FR  Doc  84-32224  Filed  12-10-84:  8:45  am) 
MLUNQ  COOC  •717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-51543;  FRL-2708-5] 

Premanufacture  Notices;  Certain 
Chemicals 

Correction 

In  FR  Doc.  84-28909  beginning  on  page 
44139  in  the  issue  of  Friday,  November 
2. 1984.  make  the  following  correction: 
On  page  44140.  in  the  middle  column, 
the  last  line,  "mg/kg;"  should  read 
"8.000  mg/kg;". 

BILUNO  COOC  1S0S-01-M 


[OPP-240051:  FRL-2706-8] 

State  Registration  of  Pesticides 

Correction 

In  FR  Doc.  84-28669  beginning  on  page 
43766  in  the  issue  of  Wednesday. 
October  31, 1984,  make  the  following 
correction:  On  page  43771,  in  the  first 
column,  under  "Oklahoma",  in  the 
second  paragraph,  first  line.  "OK84- 
0003"  should  read  'OK 84-0004". 

BILLINQ  COOC  1SOS-01-M 


[RD-FRL-2731-7] 

Health  Assessment  Document  on  the 
Biological  Effects  of  Radiofrequency 
Radiation 

aqency:  Environmental  Protection 
Agency  (EPA). 

ACHON:  Notice  of  availability. 

summary:  The  Environmental  Protection 
Agency  has  completed  a  health 
assessment  document  on  radiofrequency 
radiation  as  part  of  its  analyses  to 
develop  Federal  radiation  protection 
guides  for  radiofrequency  radiation 
under  authority  of  42  U.S.C.  2021(h). 
transferred  to  the  EPA  by 
Reorganization  Plan  No.  of  1970. 

This  notice  announces  the  availability 
to  the  public  ol  Biological  Effects  of 
Radiofrequency  Radiation  (EPA-600/8- 
83-026F)  which  will  be  used  by  the 
Agency  to  determine  the  health  effects 


that  may  result  from  exposure  to 
radiofrequency  radiation. 

The  document  is  available  from  EPA 
at  the  following  address:  ORD 
Publications— CERI-FR.  U.S. 
Environmental  Protection  Agency, 
Cincinnati.  Ohio  45268.  Telephone:  (513) 
684-7562. 

Requestors  should  send  their  names 
and  addresses  to  the  above  address  to 
receive  the  document.  Requestors 
should  be  sure  to  cite  the  EPA  number 
assigned  to  the  report  EPA-600/8-83- 
026F. 

The  document  will  also  be  available 
from  the  National  Technical  Information 
Service  (NTIS).  5285  Port  Royal  Road, 
Springfield.  Virginia  22161.  If  ordering 
from  the  NTIS.  the  price  per  copy  will  be 
$22.00.  and  requestors  should  cite  the 
NTIS  accession  number,  PB-85-120-848. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Joe  A.  Elder,  Health  Effects  Research 
Laboratory.  MD-74.  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park.  N.C.  27711.  Telephone:  (919)  541- 
2541. 

Dated:  November  20. 1984. 

Bernard  D.  Goldstein, 

Assistant  Administrator  for  Research  and 
Development 

|FR  Doc.  84-32202  Filed  12-10-84:  8:45  am] 
BtLUNO  COOC  OBOO  80  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  4. 1984. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511. 

Copies  of  the  submissions  are 
available  from  Doris  Peacock.  Agency 
Clearance  Officer.  (202)  632-7513. 
Persons  wishing  to  comment  on  these 
information  collections  should  contact 
Marty  Wagner,  Office  of  Management 
and  Budget  Room  3235  NEOB. 
Washington.  D.C.  20503.  (202)  395-4814. 

OMB  Number  3060-0289 

Title:  Section  76.601.  Performance  Tests 

Action:  Extension 

Respondents:  Businesses  (including 

small  businesses) 
Estimated  Annual  Burden:  3.200 

Recordkeepers;  51,200  Hours 
OMB  Number  3060-0271 
Title:  Section  76.311.  Equal  Employment 

Opportunity 


Box  7555.  Mountain  View,  California 


100  MW  combustion  turbine  and  heat 


Capitol  Street,  NE..  Washington,  U.C. 
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Action:  Extension 

Respondents:  Businesses  (including 

small  businesses) 
Estimated  Annual  Burden:  3,200 

Respondents/Recordkeepers;  332,000 

Hours 
Wiiiiani  |.  Tricarico, 
Secretary.  Federal  Communications 
Commission. 

|FR  Doc.  M-aaao  FIM  12-)0-a4:  ft«S  Mn| 
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(MM  Doawt  No*.  M-IOST;  at  aL;  FN*  No«. 
m-953.  ct  at] 

RKO  General,  Inc^  et  aL;  Memorandum 
Opinion  and  Order 


In  re  Applications  of: 

RKO  General  Inc. 

(WRKO).  Boston.  MA. 

For  Renewal  of  Ijcenae: 
The  Commonwealth 

Bfoadcast  Croup. 

Boston.  MA. 
South  Jersey  R<tdio.  Inc. 

Maiden.  MA. 

Danna  May-Lynn  Ouran. 
Boblun,  MA. 

Boston    Radio    Corpora - 
lion.  Button.  MA. 


Siephen        E. 
Boston.  MA. 


Powell. 


Boston  Radio  Group.  Inc.. 
Boston.  MA. 

Rhdio  Broadcasters  Lim- 
ited Partnership 
Boston.  MA. 

Cuzzin  Communications 
Corporation.  Weliesley. 
MA. 

Fenway  Broadoist  Asso- 
ciates Limited.  Partner- 
ship. Boston.  MA. 

Rita  F.  Hurwitz.  Boston. 
MA. 

Donnie  Simpson  Enter- 
prises. Inc.  Boston. 
MA. 

First  City  Communica- 
tions. Inc..  Boslon  M^. 

RKO        General.         Inc 

(WOR-FMi.         Boston. 

MA. 
Tlie  Commonwealth 

Broadcast  Croup. 

Boston.  M.\. 
South  jersey  Radio.  Inc.. 

Boston.  M.\. 

Rita  F.  Hurwitx  Boston. 
MA. 

Boston  Dynamic  Radio 
Limited.  Partnership. 
Boston.  MA. 

First  City  Communica- 
tiofu.  Inc.  Boston.  MA. 


MM  Docket  No.  84- 

1057.  file  No.  BR- 
953. 

MM  Docket  .No.  84- 

1058.  nie  No.  BP- 
830510AC 

MM  Docket  No.  M- 

1059  file  No.  BP- 

830S11A1. 
MM  Docket  No.  84- 

loea  file  No  BP- 

83051 1.^M. 
MM  Docket  No  84- 

1001.  file  No  BP- 

B30512AA 
MM  Docket  No  84- 

1062  file  No.  BP- 

83051 2BA 
MM  Docket  No.  84- 

1063.  file  No  BP- 

830S12AX. 
MM  Docket  No  84- 

1084.  file  No.  BP- 

83051231. 
MM  Docket  No  84- 

1065.  file  No.  BP- 
83051  zaM. 

M.M  Docket  No.  84- 

1066.  file  No.  BP- 
83051 2BN. 

MM  Docket  No.  84- 

1067.  file  No.  BP- 
e30512BY 

MM  Docket  No  84- 

1068.  file  No.  BP- 
S3U512BZ. 

MM  Docket  No  84- 

lOfiO.  file  No.  BP- 

83051 2CA 
MM  Docket  No.  84- 

1070.  file  No.  BRH- 

817. 
MM  Docket  No  84- 

1071  file  No.  BPH- 

830610AK 
MM  Docket  No.  84- 

1072.  file  No  BPH- 
8305nA| 

M.M  Docket  .No  84- 

1073.  file  No.  BPH- 
83051 2AF. 

MM  Docket  No  84- 

1074.  file  No  BPH- 
830512AY. 

MM  Docket  No.  84- 

1075.  file  No.  BPH- 
83051 2BF 


Fort  Hill  Radio  Associ- 
ates. Boston.  MA. 

Boston  Radio  Corpora- 
lion.  Boston.  MA. 

Radio  Broadcasters  Lim- 
ited Partnership. 
Boston.  MA. 

Stephen  E.  Powell. 
Boston.  MA. 

Professional  Communica- 
tions Partners.  Boston. 
M.^. 

Nash  ComiDunicationB 
Corporation.  Boston. 
MA. 

Donnie  Simpson  Enter- 
prises. Inc..  Boston. 
MA. 

Cozzin  Communications 
Corporation,  Boston. 
MA. 

Boston  Radio  Group.  Inc.. 
Boston.  MA. 


MM  Docket  No.  84- 
1078.  file  No.  BPH- 
830512BG. 

MM  Docket  No.  84- 

1077.  file  No.  BPH- 
83051 2CC. 

MM  Docket  No.  84- 

1078.  file  No.  BPH- 
83051 2CN 

MM  Docket  No  84- 

1079.  file  No.  BPH- 
83051 2CS. 

MM  Docket  No  84- 

1080.  file  No.  BPH- 
830512CW 

MM  Docket  No.  84- 

1081.  file  No.  BPM- 
83051 2DB 

MM  Docket  No.  84- 

1082.  file  No.  BPH- 
83051 2nE. 

MM  Docket  No.  84- 

1063.  file  No.  BPH- 

830512DF 
MM  Docket  No.  84- 

1084.  file  No   BPM- 

83051 ZDG. 


For  Construction  Permit. 
Memorandum  Opinion  and  Order 

Adopted:  .November  S.  1984. 
Relensed:  December  4.  1984. 
By  the  Commission. 

1.  The  Commission  has  under 
consideration  the  license  renewal 
applications  of  RKO  General.  Inc. 
(RKO).  for  Stations  WRKO  and 
WROR(FM),  Boston,  Massachusetts' 
and  the  above-captioned  mutually 
exclusive  applications  to  operate  on  the 
same  channels  with  identical  facilities. 
In  addition,  we  have  before  us  motions 
for  leave  to  amend  and  accompanying 
amendments  filed  by  RKO  '  and  South 
Jersey  Radio,  Inc.  (South  Jersey)  '.  a 
petition  to  dismiss  the  Nash 
Communications  Corporation 
application  filed  by  RKO.  and  related 
pleadings.  In  view  of  the  matters 
already  being  considered  in  the  KHJ-TV 
case,  note  1  supra,  and  In  view  of  the 
fact  that  those  matters  may  have  a 


'  We  have  designated  the  license  renewal 
application  of  RKO's  Station  KH|-TV.  l/)s  Angeles. 
California,  as  the  forum  for  inquirins  into  the  impact 
of  RKO's  disqualification  as  the  licensee  of  WNAC- 
TV.  Boston.  Massachusetts  on  its  overall  basic  and 
comparative  qualifications  to  remain  a  licensee 
elsewhere  See  our  Memorandum  Opinion  and 
Orde'  ddopted  this  same  date.  flA  O  General.  Inc. 

(WHBQ-TVI. FCC  2d (1964),  for  a  hill 

discussion  of  this  matter. 

'  Since  the  "B"  cut  off  date  (March  29.  1984)  RKO 
has  filed  several  petitions  for  leave  to  amend  and 
accompanying  amendments  to  its  renewal 
application.  The  puipose  of  these  amendments  is  to 
update  information  previously  submitted  to  the 
Commission.  We  reviewed  the  motions  and 
amendments  and  find  that  in  each  case  good  r.ause 
exists  for  accepting  the  amendments  for  1.65 
purposes  only. 

"  For  the  reasons  set  forth  In  RKO  Genera/.  Inc. 
(WHBQ-TV.  supra,  concerning  a  similar  pleading 
filed  by  South  jersey,  we  will  grant  the  motion  and 
accept  the  amendment. 


bearing  upon  the  ultimate  resolution  of 
this  case,  we  believe  that  it  would  be 
premature  to  commence  any 
consideration  of  either  RKO's 
qualifications  or  the  comparative 
elements  of  the  applicants'  proposals, 
pending  the  outcome  of  the  KHJ-TV 
case.  Accordingly,  in  the  interest  of 
managing  and  ordering  our  docket  of 
adjudicatory  proceedings  so  as  to  permit 
the  most  efficient  and  effective 
utilization  of  Commission  resources,  we 
direct  the  parties  to  deal  first  with  any 
petitions  to  enlarge  issues  and/or  basic 
qualifying  issues  that  involve  the 
mutually  exclusive  applicants  (i.e.. 
applicants  other  than  RKO)  who  seek 
construction  permits  to  operate  on  the 
channel(s)  now  held  by  RKO.  Upon 
completion  of  al!  appropriate 
proceedings,  including  such  evidentiary 
hearings  as  may  be  warranted,  relating 
to  these  questions  concerning  the 
mutually  exclusive  applications  for 
construction  permits,  the  presiding 
Administrative  Law  Judge  should  so 
inform  the  Commission  and  await 
guidance  from  the  Commission  before 
setting  the  date  for  filing  any  proposed 
findings  and  conclusions  or  going 
forward  with  any  further  proceedings.  In 
other  cases  involving  multiple  licen.se 
owners,  we  have  assigned  all  of  the 
proceedings  to  a  single  Administrative 
l.dw  Judge  for  the  purpose  of 
considering  the  impact  of  common 
qualifications  questions  on  each  of  the 
owner's  stations,  e.  g..  Intercontinental 
Radio.  Inc..  88  FCC  2d  819  (1981).  Here, 
we  have  already  made  provision  for 
consideration  of  the  questions 
concerning  RKO's  overall  qualifications 
by  a  single  AI.J  in  the  Los  Angeles. 
California.  KHJ-TV,  proceeding.  Thus, 
the  procedures  used  in  cases  such  as 
Intercontinental,  supra,  are  unnecessary 
for  the  instant  proceeding.  Indeed,  the 
Intercontinental  approach,  if  applied 
here,  involving  substantial  numbers  of 
comparative  hearings  and  competing 
applicants  presided  over  by  a  single 
Judge,  will  inevitably  delay  resolution  of 
these  matters.  Instead,  we  believe  that 
the  interests  of  administrative  efficiency 
will  be  better  served  by  providing  for 
assignment  of  a  presiding 
Administrative  Law  Judge  for  this 
proceeding  by  the  Chief  Administrative 
Law  Judge  in  accordance  with  his 
regular  and  ordinary  rotational 
procedures. 

2.  The  Commonwealth  Broadcast 
Group  application.  In  the  event  of  a 
grant  here,  the  applicant's  five  general 
partners  have  agreed  to  divest  all 
current  interests  in  and  connections' 
with  any  other  broadcast  stations  prior 


appropriate  action  to  be  taken,  but  will        Agency  to  determine  the  health  effects 


Opportunity 
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to  commencement  of  operation.  An 
appropriate  condition  will  be  specified. 

3.  The  South  Jersey  application.  South 
Jersey  proposes  to  serve  with  its  AM 
station  the  community  of  Maiden. 
Massachusetts,  using  the  facilities 
employed  by  RKO  to  serve  Boston. 
While  the  applicant  has  established 
compliance  with  all  coverage 
requirements  for  its  specified 
community,  it  has  not  proposed  a  main 
studio  location  consistent  with  the 
requirements  of  Section  73.1125  of  our 
Rules.  An  appropriate  amendment  is 
called  for  under  these  circumstances. 

4.  The  Danna  May-Lynn  Duran 
(Duron)  application.  The  Duran 
application  was  submitted  on  our  prior 
Form  301.  with  a  certification  of 
financial  qualification  substituted  for 
the  'detailed  showing  required  by  the 
Form.  This  certification,  however,  does 
not  conform  precisely  to  the  wording 
contained  in  our  present  Form  301.  This 
difference  in  certifications  must  be 
corrected  by  appropriate  amendment. 

5.  Applicants  for  new  broadcast 
stations  are  required  to  give  local  notice 
of  the  filing  of  their  applications  in 
accordance  with  Section  73.3580  of  the 
Commission's  Rules.  They  must  then  file 
proof  of  such  notice  or  certify  that  they 
have  or  will  comply  with  the  public 
notice  requirement.  We  have  no 
evidence,  however,  that  Duran  has  done 
either.  If  it  has  not  already  done  so,  the 
applicant  will  be  required  to  give  local 
public  notice  and  to  file  a  statement  that 
it  has  complied  with  the  local  public 
notice  requirement  with  the  presiding 
Administrative  Law  Judge  within  20 
days. 

6.  The  Stephen  E.  Powell  and  Donnie 
Simpson  Enterprises.  Inc.  applications. 
The  Powell  and  Simpson  applications 
were  not  complete  when  filed  in  that 
applications  for  other  facilities  now 
operated  by  RKO  were  not  listed.  Given 
the  public  nature  of  this  information,  no 
motive  to  conceal  or  misrepresent  is 
apparent.  Hence,  we  will  specifiy  no 
issues  in  this  regard.  Both  should  amend 
their  applications  here  to  reflect  all 
pending  proposals,  however. 

7.  The  Boston  Radio  Group,  Inc. 
application.  Boston  Radio  Group     , 
indicates  that  its  principal  George  L. 
Miles  will  "shortly  resign"  from  his 
position  as  station  manager  of  WBZ-TV, 
Boston,  to  accept  a  position  elsewhere. 
This  resignation  should  be  confirmed  by 
appropriate  amendment.* 


8.  The  COZZIN  Communications 
Corporation  (COZZIN)  application.  Like 
South  Jersey  Radio,  COZZIN  proposes 
to  serve  a  community  other  than  Boston 
with  RKO's  AM  facility.  The  applicant, 
however,  has  not  established 
compliance  with  either  our  coverage 
(Sections  73.24(j)  and  73.182(f)]  or  maitT 
studio  location  (section  73.1125) 
requirements  for  its  specified 
community  of  license.  An  appropriate 
amendment  is  necessary. 

9.  The  Rita  F.  Hurwitz  and  Boston 
Dynamic  Radio  Limited  Partnership 
applications.  While  the  applicants  have 
answered  all  questions  contained  in  the 
model  equal  employment  opportunity 
program  attached  to  the  applications, 
they  have  not  provided  the  illustrative 
examples  called  for  by  that  form. 
Appropriate  amendments  are  necessary 
under  the  circumstances. 

10.  The  Fort  Hill  Radio  Associates 
(Fort  Hill)  and  Professional 
Communications  Partners  (Professional) 
applications.  Professional  and  Fort  Hill 
have  both  specified  the  existing 
facilities  of  WROR-FM.  Both  have 
specified  the  same  antenna  height  above 
average  terrain  of  363  meters,  which  is 
consistent  with  that  presently  on  file  for 
WROR-FM.  However,  the  radiation 
centers  above  ground  level  (AGI)  and 
above  mean  sea  level  (AMSL)  proposed 
by  both  applicants  are  lower  than  the 
same  data  presently  on  file  with  the 
Commission  for  WROR-FM.  The 
respective  radiation  centers  AGL  and 
AMSL  for  Professional  are  3.1  meters 
and  3.8  meters  below  the  existing 
antenna,  and  the  respective  radiation 
centers  AGL  and  AMSL  for  Fort  Hill  are 
13.5  meters  and  14.4  meters  below  the 
existing  antenna.  To  remedy  these 
inconsistencies  Professional  and  Fort 
Hill  will  be  required  to  provide  the 
presiding  Administrative  Law  Judge 
with  amendments  within  20  days 
correcting  the  inconsistent  data. 

11.  Professional  has  not  established  its 
financial  qualifications,  in  that  only  one 
of  the  two  necessary  certifications  has 
been  made.  An  appropriate  issue  will 
therefore  be  specified.* 

12.  The  Nash  Communications 
Corporation  application.  This  applicant 
has  not  as  yet  established  its  financial 
qualifications  to  construct  and  operate 
as  proposed.  Hence,  an  issue  will  be 
specified. 

13.  RKO  General,  Inc.  has  filed  a 
petition  to  dismiss,  alleging  that  the 


'  In  the  event  that  Mr.  Miles  does  not  leave 
Station  WBZ-TV.  the  presiding  Administrative  Uw 
Judge  may  wish  to  evaluate  his  Boston  broadcast 
interests  under  our  multiple  ownership  rule  (Section 
73.3555). 


'In  the  event  that  the  applicant  has 
misunderstood  Section  III  f  the  application  form  to 
provide  alternative  rather  than  complimentary 
certifications,  it  may  properly  resolve  the  issue  by 
submitting  an  amended  Section  III  with  both 
certifications  marked  "yes". 


Nash  proposal  lacks  all  technical 
information  called  for  by  the  application 
form.  In  fact,  however,  while  this  claim 
may  have  been  true  of  the  copy 
examined  by  RKO  in  the  Commission's 
public  reference  room,  it  is  not  true  of 
the  original  proposal  submitted  to  the 
staff  for  study.  The  latter  is  all  respects 
a  complete  proposal,  making  acceptance 
for  filing  the  proper  course  of  action. 
RKO's  petition  will  therefore  be  denied. 

14.  Except  as  indicated  by  the  issues 
specified  below,  all  applicants  are 
qualified  to  construct  and  operate  as 
propossed.  However  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding.  Although  some  of  the 
applications  are  for  different 
communities,  all  would  serve  the  same 
area.  Therefore,  in  addition  to 
determining  pursuant  to  Section  307(b) 
of  the  Communications  Act  of  1934,  as 
amended,  which  of  the  proposals  would 
best  provide  a  fair,  efficient,  and 
equitable  distribution  of  radio  service,  a 
contingent  comparative  issue  will  be 
specified. 

15.  Accordingly,  it  is  ordered,  that 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  whether  Professional 
Communications  Partners  is  financially 
qualified  to  construct  and  operate  as 
proposed. 

2.  To  determine  whether  Nash 
Communications  Corporation  is 
financially  qualified  to  construct  and 
operate  as  proposed. 

3.  To  determine  with  respect  to  the 
AM  applicants:  (a)  the  areas  and 
populations  which  would  receive 
primary  aural  service  from  the  proposals 
and  the  availability  of  other  primary 
service  to  such  areas  and  populations  , 
and  (b)  in  light  thereof  and  pursuant  to 
Section  307(b)  of  the  Communications 
Act  1934,  as  amended,  which  of  the 
proposals  would  best  provide  a  fair, 
efficient  and  equitable  distribution  of 
radio  service. 

4.  To  determine  with  respect  to  the 
AM  applicants,  in  the  event  it  is 
concluded  that  a  choice  among  the 
applicants  should  not  be  based  solely  on 
considerations  relating  to  Section  307(b), 
which  of  the  proposals  would,  on  a 
comparative  basis,  best  serve  the  public 
interest. 

5.  To  determine  with  respect  to  the 
FM  applicants  which  of  the  proposals 


nam.  inc.  nosion.  ma. 


1075.  tile  No.  iSFH- 
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[Ilea  oy  boutn  lergey.  we  wiu  grant  ine  tnolion  and 
accept  the  amendment. 
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would,  on  comparative  basis,  best  serve 
the  public  interest. 

6.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
appiications  should  be  granted. 

16.  It  is  further  ordered,  that  the 
petitions  for  leave  to  amend  Tiled  by 
RKO  General,  Inc.  are  granted  for  the 
purposes  of  Section  1.65  of  the 
Commission's  Rules. 

17.  It  is  further  ordered,  that  the 
motion  for  leave  to  amend  Tiled  by  South 
lersey  Radio,  Inc.  is  granted  and  the 
accompanying  amendment  IS 
ACCEPTED  nunc  pro  tunc. 

18.  It  is  further  ordered,  that  in  the 
event  of  a  grant  of  application  of  the 
Commonwealth  ft-oadcast  Group,  the 
construction  permit  shall  be  conditioned 
as  follows: 

Prior  to  the  commencement  of  operation  of 
the  station  authorized  herein,  permittee  shall 
certify  to  the  Commission  that  the  following 
have  divested  all  interests  in  and  connections 
with  any  other  broadcast  station:  Marc  L 
Bennan.  Scott  |.  Bacherman.  Beth  Marie 
Robinson,  Kathleen  F.  Lynch.  Mary  Jane 
Gregory. 

19.  It  is  further  ordered,  that  South 
)ersey  Radio.  Inc.  shall  establish 
compliance  with  5  73.1125  of  the 
Commission's  Rules  with  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 

20.  It  is  further  ordered,  that  Danna 
May-Lynn  Duran  shall  submit  a 
complete  certification  of  financial 
qualifications  to  the  presiding 
Administrative  Law  judge  within  20 
days  after  this  Order  is  released. 

21.  It  is  further  ordered,  that  Danna 
May-Lynn  Duran  shall  comply  with  the 
local  notice  provision  of  S  73.3580  of  the 
Commission's  Rules  and  shall  advise  the 
presiding  Administrative  Law  Judge  of 
compliance  within  20  days  after  this 
Order  is  released. 

22.  It  is  further  ordered,  that  Stephen 
E.  Powell  and  Donnie  Simpson 
Enterprises,  Inc.  shall  Hie  the 
amendments  specified  herein  with  the 
presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is 
released. 

23.  It  is  further  ordered,  that  Boston 
Radio  Group,  Inc.  shall  clarify  the 
broadcast  interests  of  its  principal 
George  L.  Miles  to  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 

24.  It  is  further  ordered,  that  COZZIN 
Communications  Corporation  shall 
establish  compliance  with  §§  73.24(j), 
73.182(f)  and  73.1125  of  the 
Commission's  Rules  with  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 


25.  It  is  further  ordered,  that  Rita  F. 
Hurwitz  and  Boston  Dynamic  Radio 
Limited  Partnership  shall  Tile  the 
amendments  specified  herein  with  the 
presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is 
released. 

28.  It  is  further  ordered,  that  Fort  Hill 
Radio  Associates  and  Professional 
Communications  Partners  shall  Tile 
amendments  with  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released 
bringing  their  proposed  radiation 
centers  above  ground  level  and  above 
mean  sea  level  in  conformity  with  that 
on  file  for  the  facilities  of  WROR-FM. 

27.  It  is  further  ordered,  that  the 
petition  to  dismiss  Tiled  by  RKO 
General.  Inc.,  is  denied. 

28.  It  is  further  ordered,  that  in 
addition  to  the  copy  served  on  the  Chief, 
Hearing  Branrii.  a  copy  of  each 
amendment  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  served  on  the  Chief. 
Data  Management  Staff.  Audio  Services 
Division.  Mass  Media  Bureau.  Room  350, 
1919  M  St.,  NW..  Washington,  DC. 
20554. 

29.  It  is  further  ordered,  that  the  Initial 
Decision  in  this  proceeding  shall 
consider  the  findings  in  Docket  No. 
16679  (KHJ-TV)  as  to  RKO's  basic  or 
comparative  qualifications. 

30.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  shall,  pursuant  to 
§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  Tile  with  the 
Conunission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

31.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  S  74.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Conunission  of  the 
publication  of  such  notice  as  required  by 
S  73.3594(g)  of  the  Rules. 

32.  Finally,  copies  of  this 
Memorandum  Opinion  and  Order  shall 
be  sent  Certified  Mail-Return  Receipt 
Requested  to  the  parties  to  this 
proceeding  by  the  Secretary  of  the 
Commission. 

Federal  Communications  Commission. 
Willum  |.  Tricaiico. 

Sectvtary. 

|FR  Doc  S4-322Z1  Piled  12-10-M:  8c4S  *m] 
SILUNQ  CODE  tTIS-OI-M 


FEDERAL  RESERVE  SYSTEM 

First  State  Bancorp  of  Monticello; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (Q  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  the 
Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consununation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competitioiT.  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by  the 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  2, 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(P'ranklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago  Illinois 
60690: 

1.  First  State  Bancorp  of  Monticello, 
Monticello,  Illinois:  to  acquire  Eskridge 
Agency,  Inc..  Hammond.  Illinois,  thereby 
acting  as  general  insurance  agent  in  a 
community  that  has  population  not 
exceeding  5.000.  These  activities  would 
be  conducted  in  Hammond  and 
surrounding  areas. 


73.3555). 


certincationi  marked  "yet" 


FM  applicants  which  of  the  proposals 
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Board  of  Governors  of  the  Federal  Reserve 
System.  December  5. 1984. 
James  McAfae, 
Associate  Secretary  of  the  Board. 

{VK  Doc  84-32188  FiM  la-M-M  MS  «■! 
MUMQ  COOC  U1»«1-M 

Jeff  Davis  Bancsfiares,  Inc^  et  aL; 
Fonnatlons  of;  Acquislttons  by;  and 
Mergers  of  Bank  Hofdkig  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
9  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
2. 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

\.  Jeff  Davis  Baitcshares.  Inc., 
Hazlehurst.  Georgia:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Jeff  Davis 
Bank.  Hazlehurst.  Georgia. 

2.  SouthTrust  Corporation, 
Birmingham,  Alabama;  to  acquire  80 
percent  of  the  voting  shares  of  The  First 
National  Bancorporation  of  the  South, 
Opp,  Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Valley  Bancorporation,  Appleton. 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Bancwis  Corporation. 
Janesville.  Wisconsin,  thereby  indirectly 
acquiring  Bank  of  Wisconsin,  Janesville. 
Wisconsin,  and  Merchants  Bank  of 


Evansville.  Evansville.  Wisconsin. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  First  Bank  Corp.,  Fort  Smith, 
Arkansas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  First 
National  Bank  of  Fort  Smith.  Fort  Smith, 
Arkansas. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Sooner  Southwest  Bancshares,  Inc., 
Bristow,  Oklahoma:  to  become  a  bank 
holding-company  by  acquiring  81 
percent  of  thf  voting  shares  of  % 

Anadarko  Bancshares.  Inc..  Anadarko. 
Oklahoma,  and  92  percent  of  the  voting 
shares  of  Community  Bancorporation, 
Inc.,  Bristow.  Oklahoma,  thereby 
indirectly  acquiring  Anadarko  Bank  and 
Trust  Co.,  Anadarko,  Oklahoma,  and 
Community  Bank,  Bristow,  Oklahoma, 
respectively. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  5, 1984. 
James  McAfee, 
A  ssociate  Secretary  of  the  Board. 

|FR  Doc.  84-32187  Filed  12-10-81 8:4S  am] 
BILLBn  CODE  UIO-Ot-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No*.  •4V-0035  et  aL] 

Availability  of  Approved  Variances  for 
Sunlamp  Products 

Correction  ' 

In  FR  Doc.  84-23294,  beginning  on 
page  34963  in  the  issue  of  Tuesday, 
September  4, 1984.  make  the  following 
correction: 

In  the  table  at  the  bottom  of  page 
34963,  the  first  entry  in  the  first  column, 
under  the  heading  "Docket  No.",  should 
read  "84V-0035". 

BIUJNG  CODE  ISOS-Ot-H  ' 


(Docket  No.  76N-0172,  NADA  Nos.  9-073,  • 
393, 11-698, 12-061,  and  13-«0S] 

Hess  &  Clark,  et  aU  FurazoUdone  (NF- 
180);  Hearing  on  a  Proposal  To 
Withdraw  Approval  of  Certain  New 
Animal  Drug  Applications 

Correction 

In  FR  Doc.  84-23299.  beginning  on 
page  34971  in  the  issue  of  Tuesday. 


September  4. 1964,  make  the  following 
correction:  On  page  34971,  third  column, 
the  authority  citation  immediately 
following  the  paragraph  designated 
"(B)"  should  read  "21  U.S.C. 
360b(e)(l)(B)". 

BttUNQCOOC  IMt-OI-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Receipt  of  Petftk}n  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe;  San  Ijiis  Rey  Band  of 
Mission  Indians 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.8(a)(formerly  25 
CFR  54.8(a)]  notice  is  hereby  given  that 
the  San  Luis  Rey  Band  of  Mission 
Indians,  c/o  Ms.  Carmen  Mojado, 
Mission  Indian  Bands  Paralegal 
Constortium.  360  North  Midway,  Suite 
301,  Escondido,  California  92027,  has 
filed  a  petition  for  acknowledgment  by 
the  Se<Tetary  of  the  Interior  that  the 
group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  on  October  18, 1984.  The 
petition  was  forwarded  and  signed  by 
members  of  the  groups's  governing 
body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Undr  S  83.8(d){formerly  S  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
Bureau  of  Indian  Affairs  files. 

The  petition  may  be  examined  by 
appointment  in  the  Division  of  Tribal 
Government  Services,  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  18lh 
and  C  Streets  NW..  Washington.  D.C. 
20245. 

John  W.  Fritx. 

Deputy  Assistant  Secretary — Indian  Affairs 
(Operations).' 

|FR  Doc.  84-32248  FUed  12-10-84: 8:4$  o^ 
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Bureau  of  Land  Management 
Bureau  Forms  Submtttad  for  Review 

I'he  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management's  clearance  officer  at 
the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirements  should  be  made  directly  to 
the  Bureau  clearance  officer  and  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer, 
Washington,  D.C.  20503,  telephone 
number  |202)  395-7340. 

Title:  Calculation  of  net  book  worth. 
43  CFR  5475. 

Abstract:  Individuals  or  firms 
submitting  Federal  timber  sale  contracts 
for  buy-out  under  the  Federal  Timber 
Payment  Modification  Act  (Pub.  L.  98- 
478)  must  submit  evidence  of  their  net 
book  worth  to  enable  the  Bureau  of 
Land  Management  to  determine  their 
eligibility  under  the  Act.  The 
information  will  be  used  to  determine 
whether  applicants  have  calculated  their 
entitlement  correctly. 

Frequency:  Once. 

Description  of  Respondents:  Holders 
of  Federal  timber  sale  contracts  which 
qualify  for  buy-out  under  Pub.  L.  98-478. 

Annual  Responses:  100. 

Annual  Burden  Hours:  914. 

Bureau  Clearance  Officer:  Jesse  Felix 
at  (202)  653-8853. 

Dated:  November  28. 1964. 
Arcold  E.  Petty, 

Acting  Associate  Director. 

IFRUcH   »*-32244  Rled  n-l(M4:  8:45  am) 
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Montana;  Realty  Action— Exchange 

agency:  Bureau  of  Land  Management. 
Butte  District  Office. 

ACTION:  Notice  of  Realty  Action  M60157, 
Exchange  of  Public  and  Private  Lands  in 
Beaverhead  and  Madison  counties. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  ^e  Federal  Land  Policy 
and  Management  Act  of  1976:  43  USC 
1716: 


Parcel  md  lagil  dMcnpWn 


MMMtan  Moniai*— aaavartiMd 


Sac  29.  SEKSIMW:  Sac  32. 


20. 


1  T2S.  R9W 

2  T5S.,  R7W.  S«e    19.  SE'.NEVi:  Sac 
E'lNWVi.  SW".NW«i.  NW-.SWV. 

6  T7S.  R9W.  Sac.  10.  HE'^^StV, 

7  T7S.  R9W.Sac.  11.  SE^SWVd.  SE«i;Sac, 
13.  NW^SWMi:  Sac  14,  Lott  ,l.  2.  and  3 

7    A    T7S.    P9W.    Sac     13.    NHSWV,SWVi. 

SW.SW^4SWV,.  Sac.  14,  Lot  5 

B    T7S,  R9W..  Sac  17.  NWV^SWH.  Sac.  18, 

NEy.SEVi „ „ 

10  T7S.  R9W..  Sac  21.  NEV,NEt^  Sac  22. 
N't.  NE'^^SWW.  NWV^SEM:  Sac  23. 
NWV.NWH 

11  T.7S..  H10W.,  Sac.  11.  HM>nHEV,. 
SE^'4NW'..,  NW'-.SE'-'..  SEsiSe^* 

12  T  7S.  R  10W.,  Sac.  13,  NHSWVi 

ISA    T8S..  R  7W.,  Sac  20.  SWWSWV4 „... 

138    T  SS    R  7W..  Sac  29,  WV*NWV4 

14  T8S.  n7W..  Sac  28.  SW^NEMi. 
SEViNWV.,  NE^4SW^,  NWSCVd 

15  T9S.,  R8W..  Sac.  7.  Lol4.  SE^SWM:Sac 
18.  Lex  4 _ 

17  T  9S.,  R  9W..  Sac  34.  SHN W 

18  T  9S  ,  R  10W  .  Sac.  20.  NCV4NWV4 

22  T.SS.,  R.1  tW..  Sac  32.  NEV«iSEti:  Sac  33. 
N«^SWV4 

23  TIN.  R15W.  Sac  28,  NVkNWy4. 
SWV4NWV..  NWV^SWM 

24  T.1S ,  R  16W  ,  Sec  1.  Loll 

Sac.  3.  Lot  3 


R18W. 
R  16W , 
R11W.. 
R11W.. 


25    T2S 
28    T2S 

32  T6S 

33  T6S 

NEV.NEVi 

34  T6S.R12W 
T6S. 
T6S. 
T7S. 
T8S. 
TlOS. 


Sec  24,  LCI  1 

Sac  19.  Lot  3 

Sac.  30,  SEViSEM:  Sac.  31. 


Rt5W 
R16W. 
R12W 
R  13W 
.  R9W 


Sac  25.  SEV4SEVii 

Sac  29.  SViSWV4 

Sac  1,Lol4,  WHSWH.. 

Sec  5,  SWV, 

Sec.  14,  SE'4NE^ „ 

Sec.  2,  NWV4SWV4 

Sec  3.  Lo«  1 _ 

Sec  3.  SE^SE^.. 


aim..      Sac      2.      EHflWH. 


35 
36 

37 
42 
45 

46  T10S.R9W. 

47  T  lOS..  H  9W. 

48  TlOS, 
NE'.SW"< 

51  TtOS,  R  11W..  Sac  10,  Wm4W4<i 

52  TlOS.  H  12W.  Sec  25,  SEViSE^* 

54    TlOS,  fll4W.  Sec    17,  Lou  1   and  2, 

S'^NEV4.  SEV4NW(«.  NE<4SWV^.  SWV4SWW; 

Sec  18.  EWNEV.,  NE"4SEV4 

56    TlOS,      R.15W..     Sec     25,     SEVME>-',, 

NE'..SEVi _ 

58    T  11$,  R8W.  Sec  9,  NW^NW** 

62  T.11S.,  R  9W  .  Sec  3.  SW'^4NWV4 

63  T  lis.  R9W,  Sec  14,  S^SE^i 

64  T11S,  R10W..  Sec  35.  SEVdSWMi, 
SW%SE'4, 

T12S       R10W..     Sec     2.     NWV.NEi'.. 
NEViNW!. 

65  T  12$.  R  lOW.,  Sec  2.  SEV4NWI4 

71  T11S.  R12W.,  Sec.  23.  E^tNE^;  Sec  24, 
SWV,NW>'4,  NWViSW*4 

72  T11S.  R12W,  Sec.  26.  SWSdNWVi;  Sec 

27,  SE'-iNEV,.  NE^iSEV. 

73  T  MS.,  R  14W..  Sec  13.  SEy4SWy4 

74  T.I  IS..  R  14W..  Sec  24,  NW^4NE(* 

81    T.14S ,  R  8W..  Sec.  18,  Lot  4 

82A    T  14S.  R9W.  Sac.  13.  SE'/.NWVi 

828    T  14S  .  R  9W  ,  Sac   13,  NEV4SWV* 

85  T14S,  H11W..  Sec  7,  NEMiSWV.. 
NW'.SEXi 

86  T  14S.  R.11W..  Sec  30.  SE^NEVd 

87  T15S.R11W..  Sec  22,  SEV.se V4:  Sec.  23. 
NE'^tNE''..  E^NWV4,  NViSWV^,  SW^^SW>/.: 
Sec   26.  NWV.NWV4;  Sec.  27.  NMNVi;  Sac 

28.  Ni^NE^.  

88  T  11S..  R  6W  ,  Sec  33,  NWViNE^... _ 

91    T  IIS.  H  7W,  Sec  33,  SE'-.NWVi 

93  T  12S.,  fl7W,  Sec.  5.  SE^.NE^ 

94  T  13S..  R.2W.,  Sec  12.  Lot  10 _ 

98  T  13S .  R 4W.,  Sec.  14,  NWV'.SWM 

99  T  133  ,  R  4W  .  Sec  21,  SE'^iSWV* 

103  T14S..  R2W,  Sec   18,  SEV,NE% 

104  T  14S.  R.3W,  Sac  4,  NWV4SWW 

109  T  14S.,  R  3W..  Sec  15,  NWV.NWV* 

110  T.14S,  R3W.  Sec  22,  SVV.SEV. 

118    T15S,     H6W..     Sec      4,     SWM,NW«i, 

NWV.SWV4 

124    T  6S  ,  H  tow..  Sec  29,  Lot  6 

126    T  12S ,  R  9W  ,  Sec  28,  NEV4 

126    T  12S.,  R.9W..  Sec  34.  NE^^NEK 


Acreage 


80 

200 

40 

351.4 
6817 
80 

480 

160 
80 
40 
80 

200 

115.30 
180 
40 

120 

180 
4125 
4016 
2167 
38.57 

80 

40 

80 

127  25 
180 

40 

40 

4150 

40 

120 
80 
40 


399  5 

80 
40 
40 
80 


160 
40 

160 

120 
40 
40 

37  72 
40 
40 

80 
40 


560 
40 
40 
40 

39  73 
40 
40 
40 
40 
40 
40 

80 

X.86 
40 
40 


Parcel  and  legal  datcnptton 


127  TI4&.      R.4W.      Sac      10.      EVkNWK. 
SW'.NW'^,  W^SWVi 

128  T  5S.,  R.14W.,  Sec.  32,  SE^^SWV* 

T  14S,  ROW,  Sec  35,  NEK.  SWNWW 

T  14S..  R  8W.,  Sec  1,  LoH  1  and  2 

T14S.,  R.eW,  Sec.  9.  NWViSEV. 


129 
130 
131 


County 


204 
205 
206 

207 
210 
211 


216 
217 
218 
219 


T.1S..  R.2W..  Sec  18.  Lot  4 _ 

T.1S .  R.2W ,  Sec  22.  SHSWK 

lis..  R.3W,  Sec   14.  NWK _.„ 

T.2S..  R.1E..  Sec  32.  SEMiNWVd 

T  3S ,  H  1W.,  Sec.  3,  Loti  1  and  2 

T3S,   R 1W.,   Sec.    19.   Lot  7.   EWSEt4; 
parMI  N^SWV4NE^* 

212  T  4S.,  R.1E.,  Sac  6,  Lot  2 

213  T4S.  R.1W.,  Sac  20.  MtaNEK. 
NEV,NWV4 - 

214  T4S.,    R.1W..    Sac    ae.    SWV.NEV11. 

NEWNWK 

215  T.5S..  R.  1 E,  Sac  34,  NE WMW V. 

T.6S.,  R  1W,  Sec.  12.  NEWSW** 

T6S..  R.2W .  Sec  to.  E^NEK „.. 

T.6S.:  R.2W..  Sec  10.  SSSWH 

T.6S..  R3W.,  Sec  1.  Lola  1,  2.  3.  and  4. 

S^N>^,  N4SWV4,  SEV.;  Sec.  2.  Lola  1.  3, 
»id4,  S^iNEV,,  SVkNWV.,  SVi 

220  T6S.,  R.3W.  Sec  14,  NWNEV'..  NWV., 
N'tS<MV,.  WViSWV.SWV,.  SEV,SWV.,  S£^, 
Sec  24,  Lol  1,  WV^NE^i,  SE^*NE^4,  E'^NWV.. 

221  T6S,  R.3W.,  Sac  16.  SWSWV.SWK. 
SE"4SE>-'<SW*<. 

222  T  7S..  R  IE..  Sec  8.  NW% _ 

T8S..R  IE  ,  Sec  8,  SWWSE14..- 

T8S.,  R  IE,  Sec  22,  SWWNE*4 _... 

T  IS.  Rew,  Sec  32.  NWV. 

T4S  .  R  4W.,  Sec  8,  NEKNEVk „. 

T4S.  R.4W.  Sec  29.  Lol  2 _ 

T.4S..  R  5W.,  Sec  13.  NWViSeVi „... 

T4S..      n.TW..      Sac      22.      WHSWM. 

SEViSW'4 

233    T4S.,  R7W.  Sac  26,  NHNWW 

Sec  28,  EWEH - 

Sec  32  SEV4SWM.  SEM 

Sac  X.  S'^NEW 

Sec  5.  SEV4NW*«i 

R.4W.,  Sec  8,  Lot  4 

R6W,      Sec.      14.     SEV4SWM, 

N^^SEv..  SWi'.SEW 

240    T  63  .  R  6W  .  Sec  28.  Lot  1 - 

T  7S .  R  4W.,  Sec.  18,  Lot  4,  SEV.SWS* 

T7S.,  R4W.  Sec   18,  Lot  1.  E^iNWV* 

T7S,  R5W,  Sec  2a  NWV4NWV4 

T  7S  ,  R6W  ,  Sec  34,  SS%SW^._ 

T  53.,  R  4W.,  Sec  34,  SWNWV*. 

T8S,      R6W..      Sec.    .17.      NWy4NEy4, 


223 
224 
225 
229 

230 
231 
232 


234 
235 
236 
237 
238 
239 


241 
242 
243 
244 
247 
248 


T.4S. 
T4S., 
T5S. 
T5S. 
T5S. 
T.8S. 


R7W., 
R7W, 
R3W, 
R4W, 


NEV,NW','4 


249 
250 
251 
252 
253 
254 
255 
256 
261 
262 
263 
265 


T9S.  R7W,  Sac  12.  NWK „.. 

T  9S  .  R  4W  .  Sec  24,  SE'/<S£V,.... 

T9S..  R  5W.  Sec  17.  EWNEV* 

T9S..  R  5W.  Sec  29.  NW^.NEW.. 


T9S.  R6W.,  Sac  1,  SV»SWW 

T9S    R6W,  Sac.  12,  SWy4NC«i 

T.9S,  R6W.,  Sec  12,  NEV^SEVd 

T.9S  .  R  6W .  Sec  12.  SWV,SEV4 

T  123  .  R  2E  .  Sec  35.  Lott  6  and  7 

T8S..  R.1E  .  Sec  28,  SVk 

T  73 .  R  1W ,  Sac  18,  Loll  3  and  4 

T7S..  R  1W,  Sec  18.  Lot  1,  N£V4NW%. 


Acreage 


200 

40 
240 
80.87 
40 


33.96 
80 
100 
40 
88.06 

120 
4529 

120 

•0 
40 
40 
80 
80 


1188.40 


8085 

30 
180 

40 

40 
180 

40 

40.07 

40 

120 

ao 
lao 

200 

ao 

40 
41.87 

lao 

40.64 
75.86 
115.77 
40 
80 
80 

SO 
160 

40 

80 

40 

80 

40 

40 

40 
SuM 
320 

73.00 

76.58 


In  exchange  for  an  equal  value  of  the 
above-mentioned  public  lands,  the 
United  States  will  acquire  the  following 
private  lands  from  the  First  Continental 
Corporation: 

Principal  Meridian  Montana — Beaverhead 
County 

T.14  S..  R.4W., 
Sec.  18:Lot4.SEV4SWy4: 
Sec.  19:  Lots  3  and  4,  EMSWV«.  WV^SEV*. 

SEy4SEV4; 
Sec.  20:  SV4SWV4.  SWy4SEV4: 
Sec.  28:  Lots  1  and  2.  NWV4,  N>>iSWy4: 


Wisconsui.  and  Merchants  Bank  of 
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Sec  29:  Lots  1,  2,  3.  4.  6,  6,  and  7, 
SWy4NE%.  SV^NWM.  NV4SWy4. 
WViSEy4; 

Sec  30:  Lot  1.  SEV^NE^,  SE%: 

Sec  31:  Lot  1.  EV^,  EV^NWS^; 

Sec.  32:  All: 

Sec  33:  Lot  3,  SW%NWy4,  W^^Wy*. 
T.14  S.,  R.  5  W., 

Sec.  11:  E%SEy4; 

Sec  12:  E^SWy4.  NWV4SWV4.  SWy4SEy4: 

Sec  13:  NEy4NEy4,  WWiNE%,  E'/iNW  W. 

swy4Nwy4,  svi: 

Sec  14:  EV4NEy4.  SEy4; 

Sec.  22:  EV4NEy4,  SE%,  excepting 
therefrom  any  portion  lying 
northwesterly  of  the  county  road; 

Sec  23:  W^/tNEV*,  SEy4NEy4,  WV4,  SEy4; 

Sec  24:  NViNEy4.  SWy4NEy4.  N\4SE%N 

Ey4,  WV4,  Nwy4SEy4,  sviSEy4; 

Sec  25:  SWy4NWy4,  NWy4SWy4: 

Sec  26:  Lots  1  and  2.  SViNEy4,  NEy4SEy4: 

Sec  27:  Lots  1,  6,  and  7.  SEy4NEM, 

Eyiswy4,  SEy4; 

Sec  34:  NMi.  EViSWy4.  SEy«. 
T.  15  S..  R.  4  W.. 

Sec4:NWy4NWy4; 

Sec  5;  NV4,  NV4S^^. 
T.  15  S.,  R.  5  W., 

Sec4:SMiSEy4; 

Sec.  9:  Lot  3.  NEy4; 

Sec  10:  Lot  1,  NWVi. 

Totaling  7.532.45  acres. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  Bureau  of 
Land  Management  at  the  address  shown 
below.  Any  adverse  comments  will  be 
evaluated  by  the  BLM,  Montana  State 
Director,  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  State  Director,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  related  to  the  exchange, 
including  the  environmental  assessment 
and  land  report,  is  available  for  review 
at  the  Butte  District  Office,  P.O.  Box 
3388,  Butte,  Montana  59702. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  exchange  is  to  acquire 
additional  public  lands  in  the  Centennial 
Valley/Price  Creek  area.  These  lands 
contain  sensitive  and  high  wildlife  and 
recreational  values,  and  are  included 
within  a  key  grazing  allotment.  This 
exchange  will  consolidate  scattered 
public  lands  into  an  intensively 
managed  retention  area. 

The  publication  of  this  notice 
segregates  the  public  lands  described 
above  from  settlement,  sale,  location 
and  entry  under  the  public  land  laws, 
including  the  mining  laws,  but  not  from 
exchange  pursuant  to  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

No  transfer  of  any  public  or  private 
minerals  will  occur  in  this  exchange. 


The  proponent  for  this  exchange  is 
Rocky  Mountain  Ranch  Realty  of 
Billings,  Montana.  The  proponent  may 
select  only  sufflcient  public  lands  from 
those  listed  above  to  equalize  the  fair 
market  value  of  the  offered  private 
lands.  The  Bureau  of  Land  Management 
shall  convey  the  selected  public  lands  to 
those  parties  which  are  identified  by  the 
proponent  and  are  acceptable  under 
current  regulations  and  BLM  policy, 
generally  thexurrent  grazing  lessees  and 
permittees.  No  public  lands  shall  be 
conveyed  to  the  First  Continental 
Corporation. 

The  selected  public  lands  would  be 
conveyed  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
with  43  U.S.C.  945. 

2.  A  reservation  to  the  United  States 
of  all  mineral  values  together  with  the 
right  to  explore,  prospect  for,  mine,  and 
remove  siime  under  applicable  laws  and 
regulations. 

3.  All  valid  existing  rights  which  have 
been  properly  established  under  Federal 
laws  and  regulations,  including  rights-of- 
way,  easements,  leases,  and  other  rights. 

4.  The  requirements  of  43  CFR  4110.4- 
2(b). 

The  following  additional  reservations 
will  be  added  if  the  parcels  indicated 
are  selected  for  conveyance: 

Parcel  7A— The  right  to  itself  (United 
States),  its  permittees  or  licensees,  the 
right  to  enter  upon,  occupy  and  use  any 
part  of  all  of  that  portion  lying  within  25 
feet  of  the  centerline  of  the  transmission 
line  right-of-way  of  the  Montana  Power 
Company.  M022831.  for  the  purpose  set 
forth  in  and  subject  to  the  conditions 
and  limitations  of  Section  24  of  the 
Federal  Power  Act  of  ]une  10, 192a  StaL 
1075,  as  amended,  (16  U.S.C.  818). 

Parcels  17.  36. 42. 45. 47.  and  242— A 
reservation  to  the  United  States  for  s 
permanent  exclusive  easement  for 
public  access  to  other  lands. 

Parcel  220 — ^If  needed,  a  covenant 
reserving  certain  land  uses  will  be 
attached  to  the  title  to  protect  the 
municipal  water  supply  for  the  town  of 
Virginia  City,  Montana. 

The  offered  private  lands  will  be 
acquired  subject  to  the  following 
easements  for  existing  facilities: 

1.  Beaverhead  County  for  the 
Centennial  Valley  county  road. 

2.  To  Mountain  States  Telephone  and 
Telegraph  Co.  for  a  buried  telephone 
line.  ^ 

3.  To  Vigilante  Electric  Rural 
Cooperative  foe.  an  overhead  power 
transmission  line. 

This  exchange  is  consistent  with 
Bureau  of  Land  Management  policies 
and  land  use  planning,  and  has  been 
discussed  with  state  and  local  officials. 


There  have  been  no  requests  for  public 
meetings  during  these  discussions.  The 
public  interest  will  be  well  served  by 
completion  of  this  exchange. 

Dated:  November  30, 19B4. 
Jack  A.  Mcintosh. 
District  Manager  Butte  District 

|FR  Dec  U-vam  PlUd  11-10-84:  ft4S  ml 


Und  Exchange,  Butte  DMrict, 
Montana;  Modification  of  Notice  of 
Realty  Action 

AGENCY:  Bureau  of  Land  Management, 
Inferior. 

ACTION:  Modification  of  Notice  of  Realty 
Action  for  M57789.  Exchange  of  Public 
Lands  in  Madison  County. 

SliMMARY:  This  Notice  modifies  the 
original  Notice  of  Realty  Action  for 
M57789  published  on  August  30, 1984  (49 
FR  34415)  to  include  Lots  6  and  13  in 
Section  31.  T2S,  R2W,  PMM,  73.98  acres 
as  suitable  for  exchange  under  Section 
206  of  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1716: 
SUPPLEMENTARY  INFORMATION:  All 

minerals  on  the  private  lands  will  be 
exchanged  for  minerals  on  the  public 
lands  on  a  comparable  value  basis. 

Item  2  of  the  Terms  and  Conditions  is 
changed  to  read  as  follows: 

2.  All  minerals  owned  by  the  United 
States  which  have  been  determined  to 
be  comparable  in  value  will  be 
exchanged.  All  minerals  upon  the 
subject  private  lands  will  be  exchanged. 

Items  2  of  the  patent  reservation 
section  is  changed  to  read  as  follows: 

2.  All  minerals,  except  that  portion 
which  is  exchanged  on  a  comparable 
value  basis,  with  the  right  to  explore, 
prospect  for.  mine  and  remove  under 
applicable  law,  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  (43  U.S.C.  1719). 

Dated:  November  30. 1984. 
lack  A.  Mcintosh, 

District  Manager. 

|FR  Doc  84-3Z241  FUwl  U-tO-M:  S4S  aai] 
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Cedar  City  District;  Grazing  Advisory 
Board  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  92-463  that  a  meeting  of  the 
Cedar  City  District  Grazing  Advisory 
Board  will  be  held  on  Wednesday, 
January  16, 1985.  The  meeting  will  begin 
at  9:30  a.m.  in  the  Bureau  of  Land 
Management  Cedar  City  District  Office 
located  at  1579  North  Main  Street.  Cedar 
City.  Utah. 


1716: 


|i 


26 


T12S. 


99W 


avc-  £0,  rfCV4 

Sec.  34.  NEV<NEi4.. 


4U 

40 


Sec.  28:  Lots  1  and  2.  NWV4.  N'/iSWy4; 
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The  agenda  is  as  follows:  (1) 
Allocation  of  relinquished  grazing 
allotment:  (2)  FY  85  wild  horse 
gathering;  (3)  report  on  use  of  FY  84 
range  improvement  funds;  (4)  report  on 
grazing  fee  study:  (5)  Cooperative 
Resource  Management  Plan  for  Beaver 
County:  and  (6)  general  board  business. 

Grazing  Advisory  Board  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  or  file  written 
statements  for  the  Board's 
consideration.  Oral  statements  will  be 
received  at  9:30  a.m.  Anyone  wishing  to 
make  an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management.  1579  North  Main  Street, 
Cedar  City.  Utah  84720,  phone  801-586- 
2401,  by  January  10, 1985.  Depending  on 
the  number  of  person  wishing  to  make 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Summary  minutes  of  the  board 
meetings  will  be  maintained  in  the 
District  Office  and  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meeting. 

Dated:  December  aa  1984. 
M.S.)aiiMn. 

District  Manager. 

[Fit  Doc  84-31801  PUed  12-10-S4;  1:46  ub| 
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Information  CoNaction  Submlttad  for 
Reviaw  Under  tfta  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comment  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  clearance  officer  and  the 
Office  of  Management  and  Budget 
reviewing  official.  Washington.  D.C. 
20503,  telephone  202-395-7340. 
Title:  State  Review  Forms  for  Local 

Preservation  Ordinances  and  Districts 
Abstract:  Provide  State  and  Local 

officials  the  opportunity  to  review  and 

comment  on  applications  before 

certification  requests  are  submitted  to 

theNPS 
Bureau  Form  Number  10-299A,  10-299B 
Frequency:  On  Occasion 
Description  of  Respondents:  State  or 

Local  Governments 


Annual  Responses:  40 
Annual  Burden  Hours:  53 
Bureau  Clearance  Officer.  Russell  K. 
Olsen.  523-5133 

Dated:  November  28. 1984. 
Rusaell  K.  Otam. 

Information  Collection  Clearance  Officer. 

|FK  t>oc  84-3224S  Filed  12-10-S4;  8:45  >m| 
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Glaciar  Bay  National  Park  and 
Preserve;  Availability  of  a  Completed 
General  Managemant  Plan,  and  a 
Hnding  of  No  Significant  impact 
(FONSI) 

summary:  a  draft  environmental 
assessment/general  management  plan 
was  released  in  April  1983  for  public 
review.  Public  meetings  were  conducted. 
Written  and  verbal  comments  were 
reviewed,  and  are  reflected  in  the 
completed  general  management  plan  as 
appropriate. 

The  completed  general  management 
plan  is  intended  to  guide  the 
management  of  Glacier  Bay  National 
Park  and  Preserve  for  the  next  five  to 
ten  years. 

ADDRESSES:  Public  reading  copies  of  the 
general  management  plan  will  be 
available  for  review  at  the  following 
locations: 
Paries  and  Forests  Information  Center, 

2525  Gambell  Street,  Anchorage, 

Alaska  99503 
Headquarters,  Glacier  Bay  National 

Park  and  Preserve,  Federal  Building. 

Juneau.  Alaska  99802 
Field  Headquarters,  Glacier  Bay 

National  Park  and  Preserve,  Bartlett 

Cove,  Gustavus,  Alaska  99826 
Department  of  the  Interior,  Central 

Library,  Washington,  D.C.  20240 
Alaska  Resources  Library,  Federal 

Building.  701  C  Street,  Anchorage, 

Alaska  99513. 

Copies  of  the  general  management 
plan  and  FONSI  are  available  upon 
request  from:  National  Park  Service, 
Alaska  Regional  Office,  2525  Gambell 
Street,  Room  107,  Anchorage.  Alaska 
99503-2892. 

Dated:  November  30. 1984. 
William  C.  Wekfa, 

Acting  Regional  Director.  Alaska  Region. 

|FR  Ooc.  84-32273  Filed  1Z-1(KB4: 8:46  am] 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 


December  1, 1984.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Ser\'ice,  U.S.  Department  of  the  Interior. 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
December  26, 1984. 
Patrick  Andnw, 

Acting  Chief  of  Registration.  National 
Register. 

ARIZONA 

Yavapai  County 

Prescott,  Gardner,  fames  /..  Store  (Prescott 
Territorial  Buildings  MRA).  201  N.  Cortez. 

CALIFORNUV 

Butte  County 

Chico.  U.S.  Post  Office  (Chico  Midtown 

Station)  U.S.  Post  Office  in  California 

1900-1941  TR).  141  W.  5th  St. 
Oroville.  US.  Post  Office  (Oroville  Main  Post 

Office)  U.S.  Post  Office  in  California  1900- 

1941  TR).  1735  Robinson  St. 

Glenn  County 

Willows.  US.  Post  Office  (Willows  Main 
Post  Office)  U.S.  Post  Office  in  California 
1900-1941  TR).  315  W.  Sycamore  St. 

Imperial  County 

El  Centro,  U.S.  Post  Office  (El  Centra  Main 
Post  Office)  U.S.  Post  Office  in  California 
1900-1941  TR).  230  S.  5th  St. 

Los  Angeles  County 

Burbank.  U.S.  Post  Office  (Burbank 
Downtown  Station)  (U.S.  Post  Office  in 
California  1900-1941  TR),  125  E.  Olive  Ave. 

Lx)ng  Beach.  U.S.  Post  Office  (Long  Beach 
Main  Post  Office  )  (U.S.  Post  Office  in 
California  1900-1941  TR).  300  Long  Beach 
Blvd. 

Lo8  .Angeles.  U.S.  Post  Office  (Hollywood 
Station)  (U.S.  Post  Office  in  California 
1900-1941  TR).  1615  N.  Wilcox  Ave. 

Los  Angeles,  U.S.  Post  Office  (Los  Angeles 
Terminal  Annex)  (U.S.  Post  Office  in 
California  1900-1941  TR).  900  Alameda  St. 

San  Pedro,  U.S.  Post  Office  (San  Pedro  Main 
Post  Office)  (U.S.  Post  Office  in  California 
1900-1941  TR).  839  S.  Beacon  St. 

Napa  County 

Napa.  U.S.  Post  Office  (Napa  Franklin 
Station)  (U.S.  Post  Office  in  California 
1900-1941  TR).  1352  2nd  St. 

Orange  County 

Santa  Ana.  U.S.  Post  Office  (Spiirgeon 
Station)  (U.S.  Post  Office  in  California 
1900-1941  TR).  605  Bush  St. 

San  Bernardino  County 

San  Bernardino,  U.S.  Post  Office  (Downtown 
Station)  (U.S.  Post  Office  in  California 
1900-1941  TR),  390  W.  5th  St 


mmerals  will  occur  m  this  exchange. 


discussed  with  state  and  local  otncials.        City,  Utah. 
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San  Diego  County 

San  Diego,  U.S.  Post  Office  (Downtown 
Station)  (U.S.  Post  Office  in  California 
1900-1941  TR).  815  E.  St. 

Santa  Barbara  County 

Santa  Barbara,  U.S.  Post  Office  (Santa 
Barbara  Main  Post  Office)  (U.S.  Post 
Office  in  California  1900-1941  TR),  836 
Anacapa  St. 

Santa  Cruz  County 

Santa  Cruz,  U.S.  Post  Office  (Santa  Cruz 
Main  Post  Office)  (U.S.  Post  Office  in 
California  1900-1941  TR).  850  Front  St. 

Sonoma  County 

Petaluma,  U.S.  Post  Office  (U.S.  Post  Office  in 
California  1900-1941  TR).  120  4th  St. 

Tulare  County 

Porterville,  U.S.  Post  Office  (Porterville  Main 

Post  Office)  (U.S.  Post  Office  in  California 

1900-1941  TR).  85  W.  Mill  Ave. 
Visalia.  U.S.  Post  Office  (Visolia  Town 

Center  Station)  (U.S.  Post  Office  in 

California  1900-1941  TR),  11  W.  Acequia 

St. 

Yuba  County 

Marysville,  U.S.  Post  Office  (Marysville  Main 
Post  Office)  (U.S.  Post  Office  in  California 
190a-mi  TR).  407  C  St. 

San  Bernardino  County 

Redlands,  U.S.  Post  Office  (Rediands  Main 
Post  Office)  (U.S.  Post  Office  in  California 
1900-1941  TR).  201  Brookside  Ave. 

IDAHO 

Bannock  County 

Pocatello.  Quinn  Apartments.  580  W.  Clark 
St. 

Twin  Falls  County 

Buhl.  Buhl  lOOF Building.  1014-16  Main  St. 

INDIANA 
Allen  County 

Fort  Wayne.  St.  Mary's  Catholic  Church,  1101 
S.  Laf.iyette  St. 

Carroll  County 

Camden,  Thomas.  Andrew,  House.  W.  Main 
St. 

Delaware  County 

Muncie,  Hamilton  Township  Schoolliouse  No. 
<,  IN  67 

GilMon  County 

Haubsladt.  Houbslodt  Slate  Bank,  101  S. 
Main  St. 

Henry  County 

Middlet#*vn,  Hcndrick,  John  W.,  House,  508 
High  St.    . 

Vanderburgh  County 

Evansville.  Mead  Johnson  River-Rail-Truck 
Terminal  and  Warehouse,  1830  W.  Ohio  St. 


LOUISIANA  N 

East  Baton  Rouge  Parish 

Baton  Rouge  vicinity,  Lee  Site  (16  EBR  51),  W 
end  of  Buccaneer  Dr. 

MAINE 
Knox  County 

Union,  Lermond  Mill,  Union  Village 

MARYLAND 

Baltimore  (Independent  Qty) 

Buildings  at  1601-1830  St.  Paul  Street  and  12- 
20  E  Lafayette  Street,  1801-1830  St.  Paul 
St.,  and  12-20  E  Lafayette  St. 

Garrett  County 

Mountain  Lake  Park,  Creedmore,  510  G  St 

MICHIGAN 

Allegan  County 

Plainwell,  Sherwood,  fames  Nobles,  House, 
768  Riverview  Dr.  Saugatuck.  All  Saints' 
Episcopal  Church,  252  Grand  St. 

Chippewa  County 

Sault  Ste.  Marie.  Central  Methodist 
Episcopal  Church,  111  E.  Spruce  St. 

Sault  Ste.  Marie,  First  United  Presbyterian 
Church,  309  Lyon  St. 

Sault  Ste.  Marie,  St  Mary's  Pro-Cathedral, 
320  E  Portage  Ave. 

Gogebic  County 

Ironwood,  Chicago  and  Northwestern 
Railroad  Depot,  Between  Suffolk  and 
Lowell  Sts. 

Ingham  County 

Lansing,  Moores,  J.H..  Memorial  Natatorium, 
2700  Moores  River  Dr. 

Ionia  County 

Portland,  Portland  First  Congregational 
Church.  421  E.  Bridge  St. 

Lenawee  County 

Adrian,  Clark  Memorial  Hall,  120-124  S. 

Winter  St. 
Adrian,  St.  John's  Lutheran  Church,  121  S. 

Locust  St. 

Oakland  County 

Pontiac,  Howard,  Horatio  N.,  House,  403  N. 
Saginaw 

Ottawa  County 

Holland,  Gold,  Egbert  H,  Estate  (Marigold 
Lodge).  1116  Hazel  Ave. 

Washtenaw  County  ^ 

Dexter,  Litchfield,  James,  House,  3512  Central 
St. 

MISSISSIPPI 

Grenada  County 

Grenada.  Grenada  Post  Office,  178  S  Main  St. 

MONTANA 

Cascade  County 

Fort  Shaw.  Fort  Shaw  Historic  District  and 
Cemetery.  One  Mile  NW  of  town  of  Fort 
Shaw 


Lewis  and  Clark  County 

Helena,  Young  Women 's  Christian 
Association  (Independent),  501  N  Park  at 

Linc»In  County 

Eureka,  Eureka  Community  Hall,  Cliff  St 
Missoula  County 

Missoula,  Forkenbrock  Funeral  Home,  234  E 
Pine  St 

Wayne  County 

Detroit  Sweet,  Ossian  H.,  Home,  2905 
Garland 

NEW  MEXICO 

Curry  County 

Clovis,  Hotel  Clovis,  210  Main  St 
Clovis,  Old  Clovis  Post  Office,  4th  and 
Mitchell  Sts. 

Guadalupe  County 

Santa  Rosa,  Moise,  /.  Julian,  House,  400 
Capitan 

Roosevelt  County 

Portaies,  Bank  of  Portales,  123  Main 

NORTH  CAROUNA 

Chatham  County 

New  Hope  Rural  Historical  Archeological 
District 

Durham  County 

Little  Creek  Site  (31  Dh  351) 

PENNSYLVANIA 

Pike  County 

Dingman  Township,  Shanna  House,  U.S.  209 

TEXAS 

Bexar  County 

San  Antonio,  St.  Anthony  Hotel  300  E  Travis 
St 

Tarrant  County 

Ft.  Worth,  St.  Patrick  Cathedral  Complex, 
1206  Throckmorton 

WISCONSIN 
Sheboygan  County 

Adell,  Gooseville  Mill/Grist  Mill  (19th 
Century  Crist  and  Flouring  Mills  of 
Sheboygan  County  TR),  Silver  Creek- 
Cascade  Rd. 

Glenbeulah,  Glenbeulah  Mill/Grist  Mill  (19th 
Century  Grist  and  Flouring  Mills  of 
Sheboygan  County  TR),  Gardner  St 

Greenbush,  Robinson-Herrling  Sawmill.  Old 
Wade  House  State  Park 

Sheboygan  Falls,  Downtown  Historic 
District,  Roughly  bounded  by  Broadway, 
Monroe,  Pine,  and  Buffalo  Sts.,  and  the 
Sheboygan  River 

Waldo,  Onion  River  Flouring  Mill/Grist  Mill 
(19th  Century  Crist  and  Flouring  Mills  of 
Sheboygan  County  TR),  Hwy  57 

|FR  Ooc  84-32272  Filed  12-10-84: 8:46  «m| 
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Local  Governments 


the  National  Park  Service  before 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Houeing  Guaranty  Program;  Notice  of 
Investment  Opportunity 

The  Agency  for  International 
Development  (A.l.D.)  has  authorized  the 
guaranty  of  a  loan  to  the  State  of 
Ecuador  (Borrower)  as  part  of  A.LD.'s 
overall  development  assistance 
program.  The  proceeds  of  this  loan  will 
be  used  to  finance  shelter  projects  for 
low  income  families  residing  in  ihe 
country  of  the  Borrower.  The  following 
is  the  address  of  the  Borrower  and  the 
loan  amount  for  projects  that  will  soon 
be  ready  to  receive  financing  and  for 
which  the  Borrower  will  be  requesting 
proposals  from  U.S.  lenders  or 
investment  bankers: 

Ecuador 

Project:  518-HG-006— $10,000,000 
Alfredo  Crespo  Cor  Jero, 

Undersecretar>',  Ministry  of  Finance. 

Quito,  Ecuador,  Telephone:  541908. 

527503 
Telex:  2499  MINFIN  ED 

By  this  notice  of  investment 
opportunity,  the  Borrower  is  sohciting 
expressions  of  interest  from  U.S.  lenders 
or  investment  bankers  and  counsel  on 
market  conditions,  loan  timing  and 
structure  and  other  features  appropriate 
for  the  loans  or  underwritings. 
Interested  investment  bankers  or 
lenders  should  contact  the  Borrower 
indicated  above.  The  Borrower  intends 
to  conduct  an  auction  in  early  January 
1985.  Approximately  one  week  prior  to 
the  auction,  the  Borrower  will  give 
notice  to  lenders  who  have  expressed 
their  interest  in  responses  to  this  notice. 
The  new  notice  will  specify  the  details 
of  the  proposed  auction.  Persons 
interested  in  receiving  notice  of  the 
proposed  auction  are  requested  to 
advise  promptly  the  Borrower  by  telex 
with  a  copy  of  their  expression  of 
interest  to  be  provided  to  A.l.D., 
addressed  to  Mr.  Michael  Kitay  c/o 
PRE/H,  AID,  Washington,  D.C.  20523. 
Telex  No.  892703. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loans  are 
.     initially  subject  to  the  individual 
'      discretion  of  the  Borrower  and 

thereafter  subject  to  approval  by  A.l.D. 
The  lenders  and  A.l.D.  shall  enter  into  a 
Contract  of  Guaranty,  covering  the  loan. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.LD.  as  set  forth  in 
agreements  between  A.l.D.  and  the 
Borrower. 


The  full  repayment  of  the  loan  will  be 
guaranteed  by  A.LD.  The  A.l.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.l.D. 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens:  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A  I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  lime  by 
AID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.l.D. 
housing  guaranty  program  can  be 
obtained  from: 

Director,  Office  of  Housing  and  Urban 
Programs,  Agency  for  International 
Development,  Room  625,  SA/12, 
Washington,  DC.  20523.  Telephone: 
(202)  632-9637. 

Dated:  December  5. 1964. 

|ohn  T.  Howley, 

Deputy  Director.  Office  of  Housing  and  Urban 
Programs. 

|FR  Doc  84-124SS  Filed  12-1(MM:  11:4SaB| 
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DEPARTMENT  OF  JUSTICE 

Information  Collection(s)  Under 
Review 

December  6. 1984. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U  S.C. 
Chapter  35)  since  the  last  list  was 
published.  The  list  has  all  entries 
grouped  into  new  forms,  revisions,  or 
extensions.  Each  entry  contains  the 
following  information: 

(1)  The  name  and  telephone  number  of 
the  Agency  Clearance  Officer  (from 
whom  a  copy  of  the  form  and  supporting 
documents  is  available; 

(2)  The  office  of  the  agency  issuing  the 
form; 

(3)  The  title  of  the  form; 


(4)  The  agency  form  number,  if 
applicable; 

(5)  How  often  the  form  must  be  filled 
out; 

(6)  Who  will  be  required  or  asked  to 
report: 

(7)  An  estimate  of  the  number  of 
responses; 

(8)  .^n  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form; 

(9)  An  indication  of  whether  section 
3.S04;h)  of  Pub.  L.  9&-511  applies:  and. 

(10)  The  name  and  telephone  number 
of  the  person  or  office  responsible  for 
the  O.MB  review. 

Copies  of  the  proposed  fonn(s)  and 
the  supporting  documentation  may  be 
obtained  from  the  Agency  Clearance 
Officf  r  whose  name  and  telephone 
number  appear  under  the  agency  name. 
Comments  and  questions  regarding  the 
Hems  contained  in  this  list  should  be 
directed  to  the  reviewer  listed  at  the  end 
of  each  entry  and  to  the  Agency 
Clearance  Office."-.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  reviewer  and  the 
Ageny  Clearance  Officer  of  your  intent 
as  early  as  possible. 

Department  of  |usdce 

Agency  Clearance  Officer:  Larry  E. 
Miesse,  202/633-4312. 

•  Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Wiihoiit 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Larry  E.  M'esse,  202/633-4312. 

(2)  Dangerous  Drugs  Investigations 
Section,  Operations  Division,  Drug 
Enforcement  Administration, 
Department  of  Justice. 

(3)  Piperidine  Report. 

(4)  DF.A-420. 

(5)  On  occasion. 

(fi)  Businesses  or  other  for-profit, 
small  businesses  or  organizations. 
Federal  agencies  or  employees.  21  U.SC. 
830  requires  that  a  report  be  submitted 
to  the  Attorney  General  by  any  person 
who  sells,  distributes,  or  imports 
piperidine.  The  information  requested 
will  provide  DEA  with  a  measure  of 
control  over  the  movement  of  piperidine 
in  order  to  determine  any  illicit  use 
being  made  of  piperidine  for  the 
manufacture  of  phencylidine.  a  schedule 
II  controlled  substance. 

(7)  50  respondents. 

(8)  100  burden  hours. 

(9)  Not  apphcable  under  3504(h). 


MLUNO  CODE  4310-7D-M 


Federal  Register  /  VoL  49.  No.  239  /  Tuesday,  December  11.  1984  /  Notices 


48231 


(10)  Robert  Veeder— 395-4814. 

Larry  E.  Miesse. 

Agency  Clearance  Officer.  Department  of 
Justice. 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Forms  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  froms  under 
review  by  the  Office  of  Management 
and  Budget  (OMB)  since  the  last  list  was 
published.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in. 

Each  entry  will  contain  the  follwing 
information: 

The  Agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 

The  OMB  and  Agency  form  numbers, 
if  applicable. 

How  often  the  form  must  be  filled  out. 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstiacl  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer.  Paul  E.  Larson,  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson,  Office  of 
Information  Management.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Room  S-5526, 
Washington,  D.C.  20210.  Comments 
should  also  be  sent  to  the  OMB 


reviewer,  Arnold  Strasser,  Telephone 
202-395-6880,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208. 
NEOB,  Washington.  D.C.  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 

Administration 
Development  of  JTPA  Performance 

Standards  Survey 
None;  No  forms 
On  occasion;  Non-recurrent 
State  or  local  governments 
80  respondents;  23  hours 

The  surveys  will  document  the  extent 
and  range  of  state  and  SDA  post- 
program  data  collection  activities.  The 
information  will  be  critical  to  the  design 
of  a  strategy  to  collect  the  data  needed 
to  support  new  JTPA  post-program 
performance  standards.  Data  will  be 
collected  from  all  50  States  and  30 
selected  SDAs. 

Revision 

Employment  Standards  Administration 
Records  To  Be  Kept  By  Employers 

Under  the  Fair  Labor  Standards 
Act  of  1938,  As  Amended  (FLSA) 
1215-0017;  WH-1261 
Recordkeeping 
Individual  or  households;  State  or  local 

governments;  Farms; 
Businesses  or  other  for-profit;  Federal 

agencies  or  employees; 
Non-profit  institutions;  Small  businesses 

or  organizations 
4.1  million  recordkeepers;  706,577  hours 

Information  is  needed  by  the  Wage- 
Hour  Division  to  determine  employer 
compliance  with  the  labor  standards 
provisions  of  the  FLSA  applicable  to 
employees  covered  by  the  Act. 

Extension 

Employment  and  Training 

Administration 
Interstate  Claims  Double  Bypass  Data 

Exchange 
1205-0189;  ETA  TC-46 
Weekly  &  Monthly 
State  or  local  governments 
53  respondents;  780  hours;  1  form 

The  Interstate  Claims  Double  Bypass 
Data  Exchange  provides  a  central  point 
for  the  exchange  of  interstate  claims 
counts  and  characteristics  for  those 
States  which  use  a  double  bypass 
claims  system.  No  new  data  is  involved. 
This  system  allows  for  a  more  efficient 
method  of  processing  interstate  claims. 
Employment  and  Training 

Administration 


Claims  and  Payment  Activities 

1205-0010;  ETA.  5159 

Monthly 

State  or  local  governments 

53  respondents;  1,749  hours;  1  form 

Measures  workload  and  provides 
quantitative  measurement  for  budget 
estimates,  administrative  planning  and 
program  evaluation;  main  vehicle  for 
accounting  to  public. 

SignRd  at  Washington,  D.C.  this  6lh  day  of 
December  1984. 

Paul  E.  Larson. 

Departmental  Clearance  Officer. 
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Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Notice  of  Veterans'  Service 
Performance  Standards 

Title  38,  United  States  Code,  Section 
2007(b)  requires  establishment  of 
definitive  performance  standards  by 
which  State  Employment  Security 
Agency  (SESA)  services  for  veterans 
will  be  measured.  The  services  to  which 
quantitative  standards  will  be  applied 
are  placement  (in  jobs  over  three  days), 
counseling,  enrollment  in  training  and 
received  some  reportable  service.  The 
standards  are  the  minimum  acceptable 
levels  of  service  provided  to  the  various 
categories  of  veterans.  The  standards 
measure  services  provided  to  veterans 
(including  eligible  persons),  Vietnam-era 
veterans,  and  disabled  veterans,  as  a 
share  of  the  services  provided  to  all 
applicants  22  years  of  age  or  over  during 
the  reporting  period.  For  placement  in 
jobs  listed  by  Federal  contractors, 
standards  measure  placement  of 
Vietnam-era  and  special  disabled 
veterans  in  all  Federal  contractor  jobs. 

According  to  Veterans'  Program  Letter 
No.  12-64,  Veterans'  Performance 
Standards  for  Program  Year  1984,  dated 
July  16. 1984,  the  specific  numerical 
value,  expressed  as  a  percentage,  for 
each  performance  standard  will  be 
negotiated  by  the  State  Director  for 
Veterans'  Employment  and  Training 
Ser\ice  and  the  Stale  Employment 
Service  Administrator.  The  numerical 
values  for  each  reporting  period  for  the 
veterans'  performance  standards  will  be 
published  in  the  Federal  Register  as  a 
public  notice.  The  following 
performance  standards  have  been 
established  to  be  in  effect  through  June 
1985. 

Signed  at  Washington.  D.C.  this  5th  day  of 
December  1984. 

Donald  E.  Shasteen, 

Deputy  Assistant  Secretary  for  Veterans ' 
Employment  and  Training. 
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VCTERANS'   SERVICE  PERFOBMANCE  STANEARDS 
iPERCOffAOE  OP  VPTERANS  VS.  TOTAL  APPUCANTS  22  AND  OVERl 


VETERANS'    SERVICE  PERFORMANCE  STANDARDS 
IPERCENTAGE.  OF  VETERANS  VS.  TOTAL  APPLICANTS  22  AND  OVER] 


PLACEMENT 


COUNSELING 


St«te 


Vaterans 

Vlatnm 

and 

Eta 

Disabled 

Eligibles 

\^terans 

Veterans 

Region  I 

Connecticut 

25 

10 

Maine 

22 

8 

Massachusetts 

17 

6.8 

New  Hampshire 

26 

11 

Rhode  Island 

22 

10 

Vermont 

25 

10 

Beqion  II 

New  Jersey 

25 

10 

New  Yor* 

17 

7 

Puerto  Rico 

8 

3.5 

Region  III 
Oeieware 

25 

10 

Dist.  of  Col. 

19 

10 

Maryland 

25 

10 

Pennsylvania 

20 

10 

Virginia 

27 

12 

W.  Virginia 

19.2 

10.1 

Region  IV 

Alabama 

23 

11 

Florida 

21 

9.5 

Georgia 

21.8 

10.5 

Kentucky 

21 

10 

Mississippi 

17.5 

7.5 

N.  Carolina 

22 

10 

S.  Carolina 

20 

9.6 

Tennessee 

18 

9    ' 

Region  V 

Illinois 

26 

12 

Indiana 

25 

12 

Michigan 

20 

9 

Minnesota 

22 

10 

Ohio 

27 

13 

Wisconsin 

26.3 

13 

1.3 
1.2 
0.6 


1.0 
1.6 
1.5 
1.0 
0.6 
1.4 
1-.2 
0.7 


1.0 
1.0 
1.0 
1.0 
3.0 
1.8 


Veterans 

Vietnvi 

and 

Era 

Disabled 

Eligibles 

Veterans 

Vteterans 

19 

7 

2 

50 

30 

10 

29.7 

12.7 

2.5 

26 

13 

3.3 

25 

11 

1.7 

30 

12 

3 

18 

6.5 

2 

26.8 

10 

2 

14 

4.5 

1.4 

25 

IS 

4 

26 

14 

3 

35 

15 

5 

35 

15 

4 

35 

24 

6 

32.7 

17.6 

2 

33 

15 

3 

30 

14 

5 

27.7 

15.1 

4.6 

21.0 

10.0 

1 

23.5 

9.5 

1.8 

22 

10.5 

2 

27.2 

11.4 

3.8 

20 

10 

3 

31 

13 

3 

50 

25 

4 

30 

14 

1 

25 

12 

2 

30 

20 

2 

35 

18 

3 

PLACEMEMT 


OOUNSEUNG 


State 


Veterans 

Vietnam 

and 

Era 

Disabled 

Eligibles 

Veterans 

Veterans 

Region  VI 

Arkansas 

22 

10 

louisiana 

10.2 

7.2 

New  Mexico 

22 

11 

Uklahcma 

25.5 

14.1 

Texas 

20 

11 

Region  VII 

Iowa 

21 

9 

Kansas 

25 

13 

Missouri 

20 

10 

Nebraska 

22.5 

10 

Region  VIII 

OaloraOo 

24 

12 

Montana 

23 

10 

North  Dakota 

20 

10 

South  Dakota 

20 

8.5 

Utah 

19 

10 

Wyoming 

23 

11 

Region  IX 

Ariaona 

27 

12.5 

California 

22 

10 

Hawaii 

24 

12 

Nevada 

25 

17 

Region  X 

Alaska 

25 

14 

Idaho 

26.5 

13.5 

Oregon 

24 

12.5 

Washington 

28 

14 

1.0 

0.5 
1.0 
2.0 
1.1 


0«7 

.75 
.8 


l.S 
1.1 

0.8 
1.0 
1.0 
1.3 


1.5 
1.2 
1.5 
1«S 


l.S 
l.S 
1.0 
l.S 


Veterans 

Vietnam 

and 

Era 

Disabled 

aiglbles 

\*terans 

Veterans 

SO 
50 
30 
SO 
27 


3S 

40 
25 

40 


20 
30 
30 
20 

a 


SO 

30 

52.5 

28.5 


at. 
m 
m 


30 
27 
15 
25 
15 


16 
19 
12 
18 


10 
14 
15 
8.5 
12 
13 


25 
14 
28 
13 


IS 
27 
12.S 
24 


10 
3 
3 

4 
2 


1.6 
4.5 

1.5 
2.5 


1.5 

1.0 
1.5 
1.0 
3.0 
1.5 


S 

2 
6 
3.2 


2.5 

7.0 
1.0 
5.0 


< 

O 


2 

o 

b 

CO 


H 
e 
n 

m 

g- 

a 

a 

8 
B 


2 


z 

o 
e. 
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VETERANS'  SEFtVICE  PERFOniANCR  SIMCAROS 
IfEKBTIfCE  OP  VEIERANS  VS.  TCTTAL  APPUCANTS  22  AM)  OVER] 


VETERANS'    SERVICE  PERFORMANCE  STANDARnS 
(PERONrAGE  OP  VETERANS  VS.  TOTAL  APPt-lCAOTS  22  AND  OVER) 


ENROUMENT  IN  TRAINING 


RECEIVED  SOME  REPORTABLE  SERVICE 


ENBOLUIEWr  IN  TRAINING 


State 


Veterans 

Vietnam 

and 

Era 

Disabled 

Eligibles 

^tete^ans 

Veterans 

Region  I 
Connecticut 

13 

5 

Maine 

4 

1.5 

Massachusetts 

10 

5 

New  Hanpehire 
Rhode  Island 

27 
19 

12 
8 

Venwit 

20 

10 

Region  II 
New  Jersey 
New  York 

6.S 
12.1 

3 
5.5 

Puerto  Rico 

13 

5.5 

Region  III 
Delaware 

8 

4 

Dist.  Col. 

9 

3 

Maryland 
Pennsylvania 
Virginia 
W.  Virginia 

15 
20 
12 
10.9 

7 
10 
4 
5.6 

Region  IV 
Alabwia 

• 

• 

Florida 

15 

6.5 

Georgia 
Kentucky 
Mississippi 
N.  Carolina 

5 
14 
12 
13 

4 
8 

5.2 
5.5 

S.  Carolina 

14.6 

6 

Tennessee 

8 

4 

Region  V 
Illinois 

19 

8 

Indiana 

* 

• 

Michigan 
Minnesota 

17 
30 

8 

14 

Ohio 

20 

10 

Wisconsin 

13 

7 

Waived  for  Py  1984 


1 

0.5 

1 

2.S 

0.5 

1 


0.3 

0.7 
1.04 


1 

0.3 
1 
1 

1 
0.5 


1.4 

0.5 

1 

0.4 

1 

0.5 

O.S 


1 

0.4 
1 
1 
1 


RECEIVED  SOME  REPORTABIB  SERVICE 


Veterans 

Vietnam 

and 

Era 

Disabled 

Eligibles 

Veterans 

Veterans 

21 

8 

1 

20 

8 

0.5 

19.5 

7.5 

0.8 

26 

11 

2.0 

18.4 

8.3 

1.1 

22 

9 

1 

M 

9 

1.4 

23.1 

9.2 

1.3 

17 

5.9 

l.S 

ao 

8.5 

1.0 

M 

8 

O.C 

a 

10 

2.0 

30 

14 

1.0 

26 

12 

1.0 

28.3 

13.A 

1.3 

21 

10 

1.0 

22.5 

9.7 

1.7 

22 

10.5 

1.4 

a 

10 

1 

17.5 

7.5 

0.7 

21 

9 

1.25 

22 

10.5 

1.2 

U 

8 

0.5 

30 

12 

1.5 

30 

13 

1 

27 

12 

1 

20 

13 

2 

40 

20 

1.5 

30 

14 

1.9 

State 


Region  VI 


Veterans 

Vietnan 

and 

Era 

Disabled 

Eligibles 

Veterans 

Veterans 

Arkansas 

• 

• 

Louisiana 

* 

•  ' 

N.  Mexico 

15 

9 

Oklahoma 

20 

13.8 

Texas 

• 

• 

Region  VII 

Iowa 

30 

10 

Kansas 

30 

15 

Missouri 

10 

5 

Nebraska 

40 

10.5 

Region  VIII 

Colorado 

18 

10 

Montana 

18 

• 

N.  Dakota 

15 

f  7 

S.  Dakota 

11 

3 

Utah 

7 

3 

Wyoming 

23 

11 

Region  IX 

Arizona 

5.0 

3.0 

California 

18 

8.0 

Hawaii 

3 

1.0 

Nevada 

17.7 

11.5 

Region  X 

Alaska 

10 

5 

Idaho 

15 

9 

Oregon 

24 

12.5 

Washington 

17 

10 

•  Waived  for  PY  1984 


0.5 
1.5 


1 
5 

0.5 
3.5 


2.0 

1 

0.9 

1 

0.5 

0.7 


1.0 

1.0 

* 

1.5 


1 

1 

1.0 

2 


Veterans 

Vietnm 

and 

Era 

Disabled 

Eligibles 

Veterans 

Veterans 

25 

24.2 

25 

30 
20 


25 
25 
30 
25 


25 
26 

20 
20 
20 
23 


30 
22 
24.5 

25 


30 
27 
24 
27 


10 
12 
10 
16 
11 


12 
10 
15 
11.5 


12 
11 
10 
8.5 
10.5 
11 


15 
10 
12 
12 


17 
13 
12.5 
14 


1.0 
1.0 
1.0 
2.0 
1.2 


0.5 
1.0 

.75 
1.0 


1.5 
1.0 
0.8 
1.0 
1.0 
1.2 


1.5 
1.2 
1.0 
1.3 


1.5 
1.5 
1.0 
1.5 


z 
S 


5- 

I 
I 

i 


t 


VCTERMJS'   SERVICE  PERPOWWNCE  STANCWIDS 
[PERCJNri^SE  OF  VETERANS  VS.  TOTAL  APPLICANTS  22  AND  CWER) 
PIACOEWrS  IN  FEDERAL  ODNTRACIDR  JOBS 


Vietnam 

Special 

Era 

Disabled 

State 

Veterans 

Veterans 

Reqion  I 

Connecticut 

12 

* 

Maine 

9.5 

0.3 

Massachusetts 

4.2 

0.1 

New  Haipshire 

11 

1 

Rhorte  Island 

14.5 

• 

Venvont 

10 

1 

Reqion  II 

New  Jersey 

11.5 

0.4 

New  Yocic 

9.4 

0.8 

Puerto  Rico 

10 

1.0 

Reqion  III 

■ 

Delmare 

15 

1 

Dist.  Colunbia 

4 

0.2 

Maryland 

10 

1 

Pennsylvania 

18 

1 

Virqinia 

11 

1 

H.  Virqinia 

8 

0.5 

Reqion  IV 

Alabama 

• 

0.2 

Florida 

15 

1.0 

Georgia 

13 

1.3 

Kentucky 

13 

0.4 

Mississippi 

10 

0.5 

N.  Carrol  na 

10 

0.5 

S.  Carolina 

9 

0.4 

Tehnessee 

9 

0.3 

Reqion  V 

Illinois 

7 

1 

Indiana 

11 

0.1 

Michiqan 

10 

0.2 

Minnesota 

10 

1 

Ohio 

11.5 

0.5 

Wisconsin' 

16 

1.0 

•  Waived  for  PY  1984 


Vietnam 

Special 

1 

Era 

Disabled 

State 

Veterans 

Veterans 

Reqion  VI 

Arkansas 

9 

0.5 

t/uisiana 

9.4 

0.1 

N.  Mexico 

8.0 

0.5 

Oklahoma 

14.1 

1.4 

Texas 

11 

0.5 

Reqion  VII 

Iowa 

9 

0.1 

Karwas 

9 

0.5 

Missouri 

7 

J.O 

Nebraska 

4 

0.1 

Reqion  VIII 

Colorado 

13 

0.7 

Montana 

8 

0.4 

N.  Dakota 

13 

0.7 

S.  OAota 

7 

1.0 

Utah 

• 

0.4 

Wyoninq 

10 

0.7 

Reqion  IX 

Arizona 

t 

1.0 

California 

15 

1.0 

Hawaii 

12 

0.2 

NevAfla 

» 

1-5 

Reqion  X 

Alaska 

i» 

1.0 

Idaho 

12 

0.4 

Oreqan 

12.5 

0,4 

Washinqton 

18 

1.0 
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Employment  and  Training 
Administration 


(TA-W-1 5,294) 

Aico  Power,  Inc.  Autnim,  NY;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

According  to  section  223  of  the  Trade 
Act  of  1974  (19  use  2273)  the 
Department  of  Labor  issued  a 
certification  of  eligibility  to  apply  for 
worlcer  adjustment  assistance  on 
October  10, 1984  to  former  worlcers  of 
Alco  Power,  Incorporated,  Auburn,  New 
York.  The  Notice  of  Certification  was 
published  in  the  Federal  Register  on 
October  23, 1964  (49  FR  42653). 

The  company  informed  the 
Department  that  workers  in 
administration,  engineering, 
development,  design,  quality  control 
purchasing  and  accounting  at  the 
Auburn  plant  were  laid  off  after  the 
March  15, 1984  termination  date  set  in 
that  certification.  Because  of  the 
consolidation  of  Alco  Power's  support 
services  at  the  parent  company 
headquarters  in  Canada,  further  worker 
layoffs  of  support  staff  occurred  at  the 
Auburn  facility. 

The  Canadian  parent  company 
reduced  duplicative  support  activities 
such  as  administration,  engineering  and 
development  and  design  in  Auburn.  It 
was  the  Department's  intent  to  include 
all  workers  as  eligible  to  apply  for 
adjustment  assistance  who  were  laid  off 
from  Alco  Power,  Incorporated,  Auburn, 
New  York. 

The  amended  certification  for  TA-W- 
15,294  is  hereby  issued  as  follows: 

All  workers  of  Alco  Power,  Incorporated, 
Auburn,  New  York  who  t>ecanie  totally  or 
partially  separated  from  employment  on  or 
after  April  5, 1983  and  before  March  15, 1984 
and  all  administrative,  engineering, 
development  and  design  and  support 
personnel  of  Alco  Power,  Incorporated, 
Auburn.  New  York  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  15, 1984  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  30th  day  of 
1984. 

(oyce  Kaiser, 

Acting  Administrator.  Office  of  Employment 

Security. 

IFK  Doc.  S4-K2M  Filed  IZ-IO-M:  MS  sm| 
MLUNQ  COOC  4S10-S0-M 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
November  26, 1984-November  30, 1984. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibilityto  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both  of 
the  firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the     ^ 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  ! 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-15.421:  AJrco  Welding  Products, 

Inc.,  Rural  Retreat,  VA 
TA-W-15.412;  Christina  Fashions, 

Rockaway.  NJ 

Affirmative  Determinations 

TA-W-J5,439;  F.M.  Weaver.  Inc.. 
Lonsdale,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  1, 
1984  and  before  November  1, 1984.* 
TA-W-15,348;  Staneth  Corp., 
Middlesex,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  23, 
1983. 

TA-W-15,470  Trojan  Industries,  Inc.. 
Batavia,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  1, 
1984. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  November  26. 


1984-November  30. 1984.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  U.S. 
Department  of  Labor,  601  D  Street,  NW., 
Washington,  D.C.  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  December  4. 1984. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  84-32286  Filed  12-10-M:  •:45  un| 
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Investigations  Regarding 
Certifications  of  Eligibnity  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ( "the  Act ")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  21. 1984. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  21. 1964. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington. 
D.C.  20213. 

Signed  at  Washington,  D.C.  this  30th  day  of 
November  1984. 
Marvin  M.  Fookt, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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P^Montf.  Ufvon/wwfcn  <v  loniMr  worttsft  of 


^  ■■-•     . '  ■ 
PVmon  no. 


AlliclM  BfOducM 


Brmk  3ho*  Co^  -P-  iKIoty  (ACTWU) 

on*  Giimanl  Ca.  kic  (ooitian) 

E.M.  Kttmi.  dba.  Mm  MMy  and  Mn  Kalay  II 

Gsnnco,  Inc.  (hssdquartBrs)  (cofnpsny) . 

GanMca  tnc.  JAM  ptvil  (comply) 

C»— cc.  mc.  Dwwifc  piMit  (company) 

Gwmoo.  Inc.  FuNon  plwil  (oompmy) — ^..-_-i  . 

Q—o.  Inc.  Uia  ptinl  (coiwpiy) 

Gi—c 0.  Inc.  Ripiay.  MS  (company) 

Ganaaoo,  Inc.  McMinnMlto  plani  (oompawy) 

Ganaaco,  Inc.  LaiMabWQ  piani  (i.uiii|iaiiy) .___ 

Ganaaco.  Inc.  PulaM  pianI  (company) 

Ganaaco.  mc.  Waynaaftoto  plant  (company) 

Ganaaco.  Inc.  lIuliaiMaliJ.  plant  (company) 

Owaaco.  Inc.  Camdan  plant  (company) 

Oiniicc.  Inc.  TuMioma  CompuMr  Smch  (compa- 

ny). 

Ganaaco,  Inc.  Chapil  HM  lamwial  (company) 

Ganaaco.  Inc.  rajnMMMa  taminal  (company) .._...» 

Oanaacg  kic.  Qanalar  taminal  (company) 

Ganaaco^  Inc.  Hwitw^to  lavminal  (company) 

GanaKO.  Inc.  KM  A«a..  «ra>aho>iaa  (company) 

Ganaaco.  hie.  Main  8kaa(  Ganaiii  MainlanMica 

and  CapiW  Products  (company). 

Ganaaco.  Inc.  Gancon  (company) 

Ganaaco,  inc.  Sou>iain  Sola  (company) 

Ganaaco.  Inc.  Titfatama  Capaol  Producli  (compa- 
ny) 
Cwwacot  kic  Chapal  Ha  Sola  Culling  (etxnpany).... 
Votumaar  LaaXar  Ca.  tfMaion  at  Ganaaco.  Inc. 

(compare 
ntiaahafl  Laattiaf  Co.  a  dMiion  ot  Gatiaaco,  Inc 

(company) 
Wood  «  Hyda  LaMhar  O.  a  ikttHon  o(  Ganaaco. 

mc  (company). 

Houdaila  mduamaa,  l«ydrai«cs  (Maion  (UAW) 

LaFamma  IMg.  Coip.  (ILGWU) 

McNaly  Moumam  SMaa  Staal  Co  (company) 

Moaon  Conlral  mduamaa,  Oviann  o«  CarHaa  Cotp. 

imMfimonai    unnn    ot    tiactrorac    Liacmcw. 

Tactmicai  Salanad  and  MacWna  Wotkara). 

Nav  DHanca  AlNaac  Shoa  Co  (onrtian) 

Na«  onanca  AMaac  Shoa  Co  dmiliara) 

(THa)  BMila  Coep.  (URWO 

\MMnay  BMa  Co  (UERMWA) 

MSL  Stamping  Graup,  (fMaion  el  MSL  InduaMaa. 

lnc(m)diatD. 
Moda  OUay  Ca  (ACTWU) 


Union.  MO... 
Lynet*l«»  VA.. 
Fort  "'^JB  CA_ 


TN.. 


TN.. 


Mia.  MS.. 
Ripivy,  MS— 


TN 

TN 

WsynMbonx  TN.. 
nonsrmwu  in»». 
Cwndan.TN 

TN_ 


CXvalHM.TN. 


HunMMM.AL. 


TN.. 
TN_ 


TN_ 
TN.._ 
TN_ 


Ch^Ml  HH.  TN.. 
TN. 


Glovarsvaa.  NY.. 
BuTWaNY 


NY. 
Undon.  UT 

Ridgniay.  PA .. 


Allalon.MA.. 


MA 


CT 

EKioodCity.  PA.. 
City.  lA 


11/19/M 

11/«/S4 

11/26/84 

11/27/M 

11/Z7/M 
11/27/84 
11/27/84 
11/27/84 
11/27/84 
11/27/84 
11/27/84 
11/27/84 
11/27/84 
11/27/84 
11/27/84 
11/27/84 

11/27/84 
11/27/84 
11/27/84 
11/27/84 
11/27/84 
11/27/84 

11/27/84 
11/27/84 
11/27/84 

11/27/84 
11/27/84 

11/27/84 

11/27/84 

11/14/84 
11/28/84 
11/28/84 
11/19/84 


11/19/84 
11/19/84 
11/13/84 
11/19/84 

11/26/84 

11/21/84 


11/15/84 

11/5/84 

11/22/84 

11/21/84 

11/21/84 
11/21/84 
11/21/84 
11/21/84 
11/21/84 
11/21/84 
11/21/84 
11/21/84 
11/21/84 
11/21/84 
11/21/84 
11/21/84 

11/21/84 
11/21/84 
11/21/84 
11/21/84 
11/21/84 
11/21/84 

11/21/84 
11/21/84 
11/21/84 

11/21/84 
11/21/84 

11/21/84 

11/21/84 

11/9/84 
11/19/84 
11/21/84 
11/1V84 


11/13/84 

11/13/64 

11/8/84 

11/12/84 

11/21/84 

11/26/84 


TA-W-15.563 
TA-W-15.S84 

TA-w-is.sas 

TA-W-15,S08 

TA-W-1 5.567 
TA-)M-1S,568 
TA-W-15.560 
TA-W-15.570 
TA-W-15.571 
TA-W-15.572 
TA-W-15.573 
TA-W-1 5.574 
TA-W-1 5.575 
TA-W-1 5.576 
TA-W-15.577 
TA-W-15.578 

TA-W-15.579 
TA-W-15.580 
TA-W-15.581 
TA-W-15.582 
TA-W-1 5,583 
TA-W-1 5.564 

TA-W-15.585 
TA-W-15.586 
TA-W-1 5,587 

TA-W-15.588 
TA-W-1S.S89 

TA-W-15.590 

TA-W-15.591 

TA-W-1 5.592 
TA-W-15.593 
TA-W-1 5.564 
TA-W-15.595 

TA-W-1 5.596 
TA-W-1 5.597 
TA-W-1 5396 
TA-W-1 5.599 

TA-W-1 5.600 

TA-W-15.601 


Slacka,  Mouaaa.  ihorta  and  *aaaai. 
Rati.  Itaati,  calcNng  and  aaMn^ 

Ofltcaa,  Mpping,  production  lootwaar  and  oompan- 


Footwaaf  and  oomponam  parla. 
Footwar  andcomponani  parli. 
Footoaar  and  componant  parts. 
Footwaar  and  componant  parla. 
Foo4waar  and  componant  parts. 


FoolvMar  and  componant  patls, 
Footwaar  and  componant  parta. 
Foooear  and  componant  parts. 
Footwaar  and  componant  parts. 

Footwaar  and  componant  parta. 
Footwaar  and  componant  parts. 
Footwear  and  componant  parta. 
Footwaar  and  componant  parts. 
Footwaar  and  componant  parts. 
Footwaar  arid  componant  parts. 

Footwaar  and  componant  parta, 
Slioa  componant  parts 
Shoa  componant  parts. 

Shoa  componant  parts. 


Laathar  tarmars. 

Vibration  damparv 
Blouaaa.  diaiaai.  woman's 
Fabncalad  Mnictural  staai 
Haavy  duly  brak*  blocks. 


Shorts  and  iNrts. 

Shorts  and  iiwts. 

Footwaar  componanta  (ao4ing  matanals). 

Col  cords,  (afractila  cords,  microphona  corda,  oord 

aal.  military  coil  cords,  madical  cord  sats. 
Standard  flatwashars.  lockwashars.  ikcWa  Uadas. 

Ungana,  sleapwoar.  robes,  iportswaar,  woman's 


|FR  Doc  84-322164  Filed  12-10-6*:  6:45  am| 
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Office  of  Pension  and  Welfare  Benefit 
Programs 

(Exwnptlon  Application  Na  D-5600] 

Proposed  Amendments  to  Prohibited 
Transaction  Exemption  82-87  for 
Transactions  Involving  Certain 
Residential  Mortgage  Rnandng 
Arrangements 

AOCNCr.  OfTice  of  Pension  and  Welfare 
Benefit  Programs,  Latrar. 
ACTION:  Notice  of  Proposed 
Amendments  to  Prohibited  Transaction 
Exemption  (PTE)  82-67. 


;  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  amendments  to  PTE  82-87. 
PTE  82-87  provides  exemptions  for 
certain  categories  of  transactions  from 


the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
certain  taxes  imposed  by  section  4975 
(a)  and  (b)  of  the  Internal  Revenue  Code 
of  1954  (the  Code).  These  transactions 
relate  to  the  issuance  of  commitments 
for  the  provision  of  mortgage  Hnancing 
to  purchasers  of  residential  dwelling 
units,  the  receipt  of  fees  in  exchange  for 
the  issuance  of  such  commitments,  the 
making  or  purchase  of  loans  or 
participation  interests  therein  pursuant 
to  such  commitments,  and  the  direct 
making,  sale,  exchange  or  transfer  of 
mortgage  loans  or  participation  interests 
therein  prior  to  the  maturity  date  of  such 
instrument  by  employee  benefit  plans. 
The  proposed  amendments  would 
expand  the  definitions  contained  in  the 
exemption  of  "residential  dwelling  unit" 
and  "recognized  mortgage  loan".  The 
effect  of  these  proposed  changes  is  to 
broaden  the  applicability  of  PTE  82-87 
to  include  certain  mortgage  loan 
transactions  relating  to  multifamily 


structures  and  permit  the  acquisition  of 
those  residential  mortgage  loans  that  are 
rated  by  a  national  rating  service.  The 
proposed  amendments,  if  adopted, 
would  affect  participants  and 
beneficiaries  of  employee  benefit  plans 
investing  in  such  mortgage  loans,  the 
sponsors  and  trustees  of  such  plans,  and 
other  persons  engaging  in  the  described 
transactions. 

DATES:  Written  comments  must  b^ 
received  by  the  Department  on  oebefore 
February  11. 1985, 

EFFECTIVE  DATE:  It  is  proposed  to  make 
these  amendments  effective  on  the  date 
of  publication  of  the  flnal  grant  of  the 
amended  exemption, 

ADDRESSES:  All  written  comments 
(preferably  at  least  three  copies)  should 
be  sent  to:  O^ice  of  Regulations  and 
Interpretations.  OfHce  of  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N,W„  Washington, 
D.C.  20218,  Attention:  Direct  Mortgage 
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Financing.  The  comments  received  will 
be  available  for  public  inspection  in  the 
Public  Documents  Room  of  the  Office  of 
Pension  and  Welfare  Benefit  Programs, 
U.S.  Department  of  Labor,  Frances 
Perkins  Building,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  R.  Antsen  of  the  Office  of 
Regulations  and  Interpretations,  (202) 
523-6915.  (This  is  not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  of  the  pendency  before  the 
Department  of  proposed  amendments  to 
PTE  82-87  (47  FR  21331,  May  18, 1982).' 
One  of  the  proposed  amendments  would 
expand  the  types  of  residential 
properties  which  constitute  the 
collateral  for  a  mortgage  loan  which  an 
employee  benefit  plan  may  acquire 
under  the  exemption.  The  other 
amendment  would  provide  an 
alternative  method  of  complying  with 
the  eligibility  for  purchase  requirements 
for  those  mortgage  loans  which  do  not 
satisfy  the  general  standard  outlined  in 
the  exemption.  Both  of  the  proposed 
amendments  were  addressed  by 
commentators  during  the  Department's 
consideration  of  the  record  which 
became  PTE  82-87.  However,  the  record 
developed  at  that  time  did  not  support 
fmdings  that  such  expansions  could 
satisfy  the  statutory  criteria  for  granting 
relief  under  section  408(a)  of  the  Act. 
The  Department  has  continued  to  study 
the  issues  presented  and  with  the  help 
of  other  goYemment  agencies  having  an 
interest  in  expanding  the  categories  of 
residential  mortgage  loans  available  for 
investment  by  employee  benefit  plans 
has  developed  the  record  to  support  the 
subject  proposed  amendments. 
Accordingly,  the  Department  is 
proposing  to  amend  PTE  82-87  on  its 
own  motion  pursuant  to  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code' and  in  accordance  with  ERISA 


^The  Department  originally  proposed  class 
exemptive  relief  for  residential  mortgage  fmancing 
arrangements  (46  FR  58773.  December  3, 1981)  on 
the  basis  of  applications  tiled  by  the  National 
Coordinating  Committee  for  Mulliemployer  Plans 
ID-1937)  and  the  National  Association  of  Home 
Builders  (D-2004).  These  applicants  described 
several  situations  in  the  course  of  an  employee 
benefit  plan's  investment  program  involving 
residential  mortgage  loans  in  which  prohibited 
transactions  were  likely  to  occur.  In  response  to  the 
December  3. 1981  proposal,  the  Department  received 
a  large  number  of  comments.  In  addition,  another 
class  request  was  received  from  the  United  States 
League  of  Savings  Associations  (D-287S).  These 
comments,  and  the  three  class  applications  are 
available  for  public  inspection  in  the  Public 
Documents  Room  of  the  Office  of  Pension  and 
Welfare  BeneHt  Programs,  U.S.  Department  of 
Labor. 

'Pursuant  to  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17,  1978).  the  authority  of  the 


Procedure  75-1  (40  FR  18471,  April  28, 
1975),  specifically  section  3.01  of  that 
procedure.  The  Department  has  been 
informed  by  the  Office  of  Management 
and  Budget  that  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  are  not  applicable  to  PTE  82- 
87  because  the  exemption  does  not 
contain  a  request  or  requirement  for  the 
collection  of  information  as  defined  in  5 
CFR  Part  1320  and  therefore  is  not 
subject  to  the  requirements  of  that 
regulation. 

A.  General  Background 

The  prohibited  transaction  provisions 
of  the  Act  and  the  Code  generally 
prohibit  transactions  between  a  plan 
and  a  party  in  interest  (including  a 
fiduciary)  with  respect  to  such  plan. 
Plan  investments  in  real  estate  mortgage 
loans  typically  involve  a  continuing 
relationship  between  the  seller  of  the 
mortgage  loan  and  the  plan  for  purposes 
of  servicing  the  mortgage  loan 
investment.  This  provision  of  services 
by  the  seller  creates  a  party  in  interest 
relationship  between  such  servicer  and 
the  investing  plan.  Accordingly,  any 
.  subsequent  purchase  of  mortgage  loans 
from  such  an  existing  party  in  interest 
service  provider,  absent  exemptive 
relief,  results  in  a  prohibited  transaction. 
Additionally,  should  a  plan  acquire  a 
mortgage  loan  from  an  unrelated 
financial  institution  under 
circumstances  where  the  mortgagor  has 
an  existing  party  in  interest  relationship 
to  such  plan,  the  resultant  debtor/ 
creditor  relationship  would  be  a 
prohibited  extension  of  credit  between 
the  parties. 

B.  Description  of  Existing  Relief 

PTE  82-87  provides  relief  for  several 
different  types  of  transactions  with 
certain  general  conditions  and 
additional  specific  conditions  for  certain 
of  the  transactions.*  Specifically,  Part  I 
provides  relief  from  the  prohibitions  of 
section  406(a)  of  the  Act  for  the  issuance 
of  commitments  for  the  provision  of 
mortgage  financing  to  purchasers  of 
residential  dwelling  units;  the  receipt  by 
the  plan  of  a  fee  in  exchange  for  the 
issuance  of  such  commitment;  the  actual 
making  or  purchase  of  a  mortgage  loan 
or  participation  interest  therein  pursuant 


Secretary  of  the  Treasury  to  grant  exemptions  of  the 
type  herein  proposed  was  transferred  to  the 
Secretary  of  Labor.  As  a  reault,  PTE  82-67  contains 
relief  from  section  408  of  the  Act  and  from  the 
parallel  provisions  of  the  Internal  Revenue  Code  of 
1954.  References  iii  this  discussion  to  a  section  of 
the  Act  should  be  understood  to  encompass 
references  to  the  relevant  provisions  of  the  Code. 
*  For  the  sake  of  convenience,  the  entire  text  of 
PTE  82-87.  including  the  proposed  amendments,  is 
reprinted  at  the  end  of  this  notice. 


to  such  commitment;  the  making  or 
purchase  of  a  mortgage  loan  or 
participation  interest  therein  without  the 
precondition  of  a  commitment;  and  the 
sale,  exchange  or  transfer  of  a  mortgage 
loan  or  participation  therein  prior  to  the 
maturity  date  of  such  instrument 
provided  that  the  interest  sold, 
exchanged  or  transferred  represented 
the  plan's  entire  interest  in  such 
investm^t.  Part  II A  contains  both 
general  conditions  applicable  to  all 
transactions  covered  by  Part  I  and 
certain  supplemental  conditions  where 
the  transactions  involve  either 
commitments  or  participations.  Part  II B 
contains  prospective  conditions  which 
took  effect  30  days  after  the  grant  of 
exemption  was  published  in  the  Federal 
Register  (June  18. 1982).  The  conditions 
of  Part  II  are  designed  to  assure  the 
protection  of  investing  plans  and 
objectively  describe  that  portion  of  the 
residential  mortgage  loan  marketplace 
which  qualifies  for  the  relief  available 
through  the  exemption.  Finally,  Part  III 
contains  definitions  of  terms  used  in  the 
class  exemption.  Through  the 
interrelationship  of  these  provisions,  the 
Department  intended  to  provide  flexible 
relief  to  a  wide  spectrum  of  entities  and 
types  of  transactions  involved  in 
residential  mortgage  loan  financing. 

PTE  82-87  provides  an  exemption  for 
covered  transactions  that  involve  a 
"recognized  mortgage  loan"  (defined  in 
Part  III  D).  Pursuant  to  the  definition,  the 
exemption  applies  to  any  mortgage  loan 
on  a  "residential  dwelling  unit"  (defined 
in  Part  III  E)  which,  at  the  time  of  its 
origination,  was  eligible,  through  an 
established  program,  for  purchase  by  the 
Federal  National  Mortgage  Association 
(FNMA),  the  Government  National 
Mortgage  Association  (GNMA)  or  the 
Federal  Home  Loan  Mortgage 
Corporation  (FHLMC)  (collectively,  the 
Agencies).  Consequently,  as  new 
residential  financing  arrangements  are 
introduced  in  the  marketplace  for  which 
the  Agencies  establish  acquisition 
programs,  the  exemption  will 
automatically  expand  to  cover  such 
arrangements. 

The  term  "residential  dwelling  unit" 
acts  to  limit  the  relief  available  under 
the  exemption  by  describing  the  nature 
of  the  real  estate  which  collateralizes 
the  subject  mortgage  loan  as  non-farm 
properties  comprising  1-4  dwelling  units. 
This  limitation  was  based  on  the 
original  applicants  request  which  sought 
only  to  obtain  relief  for  mortgage  loan 
transactions  involving  single  family 
residential  properties.  The  term 
"residential  dwelling  unit"  represented 
the  Department's  understanding  of  the 
industry's  accepted  definition  of  a  single 


certain  categories  of  transactions  from         transactions  relating  to  multifamily 
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family  dwelling.  At  the  request  of  the 
commentaton  to  the  original  proposal, 
the  Department  included  in  the  final 
exemption  a  variety  of  types  of  housing 
such- dwelling  unit  could  take  and 
provided  that  the  structure  need  not  be 
owner  occupied. 

C.  Discussion  of  Proposed  Amendments 

Since  the  adoption  of  PTE  82-87,  it  has 
come  to  the  Department's  attention  that 
certain  modifications  to  the  exemption 
may  be  appropriate.  One  such  area 
relates  to  the  inclusion  of  multifamily 
residential  structures  in  the  defmition  of 
a  "residential  dwelling  unit."  The  other 
modification  would  provide  an 
alternative  method  for  satisfaction  of 
the  definition  of  a  "recognized  mortgage 
loan." 

1.  Multifamily  Residential  Mortgage 
Loans 

Part  ni  E  of  PTE  82-«7  states  that  for 
purposes  of  this  exemption,  the  term 
"residential  dwelling  unit"  or  "unit" 
means: 

(1)  Owner  occupied  non-farm  property 
comprising  one  to  four  dwelling  units, 
including  detached  houses,  tovvnhouses. 
manufactured  housing,  condominiums,  units 
in  a  housing  cooperative,  or  a  unit  in  a  multi- 
unit  subdivision  [planned  unit  development) 
restricted  by  recorded  docximents  which  limit 
the  use  of  the  unit  to  residential  purposes  and 
provide  for  maintenance  of  common  facilities: 
or 

(2)  certain  non-owner  occupied  units  where 
such  unit  complies  with  the  uniform 
underwriting  standards  required  for  investor 
loans  to  qualify  as  a  "recognized  mortgage 
loan"  under  this  exemption.* 

Among  the  comments  received  by  the 
Department  in  response  to  the  proposal 
were  six  which  urged  that  the  types  of 
properties  be  expanded  to  include 
multifamily  housing.  The  commentators 
provided  little  in  the  way  of  a  factual 
record  to  support  their  contention 
regarding  the  appropriateness  of 
expanding  the  proposal  to  include 
multifamily  housing  units.  Accordingly, 
based  on  the  Department's  then  existing 
understanding  of  multifamily  mortgage 
loans,  the  preamble  to  the  final  class 
exemption  stated  that:  "Investment  in 
the  mortgages  of  such  housing  units 
differ  both  in  magnitude  and  complexity 
from  the  one  to  four  unit  structures 
contemplated  by  this  exemption.  After 
considering  the  issue,  the  Department 
has  determined  it  would  not  be 
appropriate  to  include  multiple  unit 
rental  housing  in  this  exemption."  * 


Since  the  publication  of  PTE  82-87, 
the  Department  has  continued  to 
consider  the  question  and  received 
additional  information  regarding 
investment  in  multifamily  residential 
mortgage  loans.  Furthermore,  in 
response  to  the  grant  of  PTE  82-87 
several  comments  were  received 
requesting  the  Department  to  reconsider 
its  position  on  such  mortgage  loans.  The 
Mortgage  Bankers  Association  urged 
that  the  exemption  be  expanded  to 
include  federally  insured  multifamily 
mortgage  loans,  stating  that  the 
existence  of  federal  insurance  made 
these  investments  appropriate.  The 
United  States  League  of  Savings 
Associations  also  urged  an  expansion  to 
include  multifamily  loans  stating  that  in 
its  experience  there  is  no  indication  that 
such  loans  involve  a  greater  risk  to 
investment  assets. 

The  Department  has  also  consulted 
with  GNMA  with  respect  to  the  impact 
of  the  prohibited  transaction  provisions 
of  the  Act  to  GNMA's  efforts  to  market 
its  outstanding  inventory  of  "tandem 
project  mortgage  loans."  *  As  the 
Department  understands  the  tandem 
project  mortgage  program,  GNMA 
would  issue  a  commitment  to  purchase  a 
mortgage  loan,  generally  with  a  below- 
market  interest  rate,  which  meets 
specified  eligibility  criteria.  The 
mortgage  loans  are  purchased  by 
GNMA  at  97.5  percent  of  par,  generally 
a  more  favorable  price  than  would  be 
offered  by  a  private  investor.  All  project 
mortgage  loans  in  the  tandem  program 
to  be  purchased  by  GNMA  are  insured 
by  the  FHA.  GNMA  in  turn  resells  these 
loans  at  market  prices  to  private 
investors.  The  difference  between  the 
amount  GNMA  paid  for  the  loan  and  the 
amount  recouped  by  the  sale  represents 
the  subsidy  paid  by  the  federal 
government. 

GNMA  has  made  a  determination  that 
the  most  appropriate  method  of 
complying  with  its  charter  obligation  to 
sell  tandem  project  mortgage  loans  at 
market  prices  is  by  offering  such  loans 


*  47  FH  a331.  21339  (1982). 
'47  FK  21331.  21336  (1962). 


'The  term  'tandem  (trofect  mortgage  loans" 
include*  a  broad  range  of  Federal  Housing 
Adininistralion  (FHA)  ini  .red  financing 
arrangement*  in  which  GNMA  has  made  a 
commitment  to  purchase  upon  completion  of  the 
construcUon.  Such  "tandem  projact  mortgage  loans" 
extend  beyond  loans  on  residential  multifamily 
structure*  to  certain  buildings  that  are  not 
residential  in  the  usual  *en*e  e.g..  hospitals,  nursing 
homes,  land  development  and  group  practice  facility 
loans.  While  the  Department  acknowledge*  that 
such  structures  do  qualify  under  Title  11  of  the 
National  Housing  Act  (NHA)  for  FHA  insurance,  the 
purpose  of  the  propoeed  amendments  to  PTE  82-87 
i*  to  expand  the  types  of  eligible  housing  to 
multifamily  residential  properties.  Accordingly,  the 
Department  i*  inclined  lo  limit  the  propertie*  which 
are  the  lubiect  of  this  proposed  amendment  lo  those 
which  are  designed  primarily  for  reaidential  u*e. 


at  auction.  In  conducting  such  auctions, 
GNMA  requires  that  all  eligible  bidders 
be  HUD-approved  mortgagees.  Thus,  a 
pension  plan  could  purchase  a  project 
loan  in  one  of  two  ways.  A  plan  could 
either  authorize  a  HUD-approved 
mortgage  to  purchase  a  loan  on  its 
behalf,  or  it  could  purchase  a  loan  from 
such  mortgagee  that  had  initially 
purchased  the  loan  from  GNMA  for  its 
own  account.  In  either  case,  the  HUD- 
approved  mortgage  would  service  the 
mortgage  loan  and  pass  through  the 
proceeds  to  the  pension  plan  investor.' 

GNMA  notes  that  while  rental 
housing  investment  does  differ  from 
single  family  housing,  it  does  not 
necessarily  result  in  a  risk  of  greater 
magnitude.  In  this  regard,  GNMA 
indicated  that  while  the  default  rate  is 
higher  for  these  types  of  mortgage  loans, 
the  risk  is  borne  by  FHA  as  the 
insurer — not  by  the  investor.  Finally. 
GNMA  noted  that  the  sales  terms 
(including  warranties)  and  mortgage 
terms  are  standardized  for  each  FliA 
insurance  program.* 

Accordingly,  the  Department  has 
determined  to  propose  an  expanision  of 
PTE  82-87  to  permit  the  acquisition  of 
FHA  insured  tandem  project  mortgage 
loans  on  properties  that  are  designed 
primarily  for  residential  use. 

Because  the  structure  of  PTE  82-87 
was  not  limited  to  government  insured 
mortgage  loans  the  Department  also 
approached  FNMA  and  FHLMC  and 
requested  both  agencies  to  outline  their 
respective  purchase  programs  with 
respect  to  multifamily  mortgage  loans. 
Both  FNMA  and  FHLMC  indicated  they 
maintain  conventional  multifamily 
programs  which  operate  pursuant  to 
published  credit,  property  appraisal  and 
mortgage  documentary  standards 
similar  to  those  in  effect  for  their  simgle 
family  programs.  While  the  Department 
continues  to  believe  that  investment  in 
multifamily  housing  mortgage  loans 
differs  both  in  "magnitude  and 
complexity"  from  investment  in 
mortgage  loans  on  single  family 


'Where  the  KUD-approved  mortgagee  ha*  an 
existing  service  provider  relationship  lo  the 
investing  plan  on|y  the  latter  option  presents  a 
prohibited  transaction  concern  under  the  Act  and 
Code.  In  the  case  of  a  direct  purchase  from  GNMA, 
the  acquisition  transaction  doesn't  involve  •  party 
in  interest  with  re*pect  to  the  investing  plan.  An 
additional  aervicing  contract  with  the  HITD- 
approved  mortgagee  would  generally  be  covered 
under  Ihe  statutory'  exemption  of  section  408(b)(2)  of 
the  Act  and  Its  implementing  regulations  29  CFR 
2550  40eb-2  (42  FR  42389  |une  24. 1984). 

'The  Department  understands  thai  Ihe  tandem 
mortgage  program  (the  only  remaining  GNMA 
purchase  program)  will  be  discontinued  once  the 
existing  portfolio  of  mortgage  loans  (plu* 
out*tanding  commitment*  to  acquire  a  amall  numt>er 
of  additional  projecta)  i*  sold. 


ruivuaiit  lu  neurgaiiiuiiiun  nan  ivu.  n  ui  iv/o  (to 
FR  47713,  October  17, 1978),  Ihe  authority  of  Ihe 


r  I  c  ac-oi.  uiciuuing  ine  proposea  amenamenii,  is 
reprinted  at  Ihe  end  of  this  notice. 


industry's  accepted  deflnition  of  a  single 
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housing.*  it  has  determined  that  the 
record  now  supports  a  proposed 
modification  of  the  exemption  to  permit 
plan  investment  in  multifamily 
residential  mortgage  loans  as  well  as 
single  family  residential  mortgage  loans 
that  meet  the  conditions  of  the 
exemption.  To  accomplish  this 
modification,  the  Department  is 
proposing  to  expand  the  definition  of  a    , 
"residential  dwelling  unit."  Accordingly, 
based  on  the  record  as  developed,  the 
Department  herein  proposes  to  expand 
Part  III  E  of  PTE  82^7  to  include 
multifamily  as  well  as  single  family 
residential  dwelling  units  within  the 
definition  of  a  "residential  dwelling 
unit." 

2.  Alternative  Method  of  Compliance 
With  "Recognized Mortgage  Loan" 

The  Departme^it  noted  in  the 
preamble  to  the  grant  of  PTE  82-87  that 
the  exemption"  *  *  *  not  only  provides 
certainty  to  plan  fiduciaries  as  to  the 
application  of  the  Act's  prohibited 
transactions  provisions  to  many 
transactions  which  are  customary  in 
residential  mortgage  financing,  it  is  also 
designed  to  accommodate  changes  in 
the  mortgage  marketplace  as  they  occur, 
without  the  necessity  of  amendments  to 
the  exemption." "The  Department 
determined  it  could  best  achieve  these 
goals  by  developing  an  objective 
standard  for  the  types  of  residential 
mortgage  loans  that  would  be  entitled  to 
a  safe  harbor  under  the  exemption. 
Because  GNMA,  FNMA  and  the  FHLMC 
have  established  programs  for  the 
acquisition  of  certain  types  of  mortgage 
loans  and,  in  so  doing,  have  established 
extensive  underwriting  criteria  for  such 
loans,  the  Department  determined  it 
appropriate  to  adopt  these  existing 
guidelines  in  developing  its  definition  of 
a  "recognized  mortgage  loan." 

Based  on  the  Department's 
understanding  of  the  government 
operated  secondary  market,  one  of  the 
conditions  for  eligibility  under  the 
purchase  programs  of  FNMA  or  the 
FHLMC  (the  only  agencies  currently 
purchasing  single  family  residential 
mortgage  loans)  is  a  requirement  that 
the  outstanding  principal  amount  on  a 
mortgage  to  be  acquired  may  not  exceed 
certain  established  dollar  hmits.  These 
dollar  limits  apply  to  both  government 
insured  or  guaranteed  and  conventional 


•The  FHLMC  Sellers  Guide  for  Conventional 
Mortgages.  (Part  IV,  section  4,  paragraph  4.407) 
stales  that  in  analyzing  mortgage  loans  on 
multifamily  properties  as  "these  mortgage  loans  are 
basically  business  investments  which  require  • 
subjective  a*  well  a*  an  objective  underwriting  of 
the  potential  borrower  and  Ihe  underljing  security" 
to  protect  Ihe  interests  of  any  lender, 

"47  FR  21331.  21332  (1982). 


mortgage  loans.  Loans  which  exceed 
this  dollar  limitation  or  are  not  in      j 
compliance  with  other  eligibility        ' 
standards  are  called  "non-comforming 
loans." 

With  respect  to  those  mortgage  loans 
having  a  federal  insurance  or  guarantee 
feature  (FHA  or  VA),  the  doHar  limits 
represent  the  maximum  mortgage  loan 
amounts  existing  under  the  applicable 
insurance  or  guarantee  program.  In  the 
FHA  program.  Congress  acknowledged 
the  need  for  a  high  cost  area  adjustment 
factor  to  accommodate  regional 
variations.  Accordingly,  in  1980 
Congress  authorized  the  Secretary  of 
HUD  to  designate  certain  high  cost 
housing  areas  based  on  the  Federal 
Home  Loan  Bank  Board  (FHLBB)  data 
for  mortgage  closings  during  the 
proceeding  year."  In  those  areas  the 
government  insured  ceiling  may  be 
increased  by  up  to  33%  percent  over  the 
maximum  mortgage  loan  amount  or ^5 
percent  of  the  median  home  price, 
whichever  is  less  (the  current  ceiling  is 
$90,000). 

In  the  area  of  conventional  home 
financing,  the  dollar  limitation  on  the 
size  of  mortgage  loans  which  could  be 
purchased  by  FNMA  and  FHLMC 
originated  with  their  initial 
Congressional  authorizatin  to  deal  in 
conventional  financing. '*  This 
legislation  established  specific  dollar 
limits  for  the  general  types  of  single 
family  residential  units  (1-4  family 
residences)  and  included  a  provision 
that  such  maximum  limitations  may, be 
adjusted  annually  based  on  the        { 
percentage  increase  in  the  national 
average  one  family  house  price  as 
determined  by  the  FHLBB  survey  of 
mortgage  closings  for  the  previous  year. 
These  purchase  limits  have  been 
adjusted  according  to  the  statutory 
provision  which  currently  provides  that 
a  mortgage  loan  on  a  single  family 
residential  dwelling  unit  does  not 
qualify  for  acquisition  by  either  agency 
if  it  exceeds  $114,000.  The  same 
legislation  authorized  the  acquisition  of 
conventional  multifamily  mortgage 
loans  with  dollar  value  limits  fixed  as  a 
percentage  of  those  authorized  under 
the  FHA  insured  acquisition  programs. 

The  commentators,  in  arguing  for  the 
elimination  of  the  dollar  limit  aspect  of 
the  eligibility  for  purchase  standards  of 
the  affected  agencies,  suggested  that  the 
restriction  unfairly  inhibits  the  operation 
of  the  housing  marketplace  in  certain 
states  or  metropolitan  areas.  Other 
commentators  noted  that  FNMA  and 


"Housing  and  Community  Development  Act  of 
1980,  Pub,  L  No.  90-399,  |  336,  94  Slat.  1614  (1980). 

"Emergency  Home  Finance  Act  of  1970.  fHib.  L 
No.  91-351  I  201(a),  84  Slat.  4.'iO  (1970). 


FHLMC  had  been  mandated  by 
Congress  to  provide  assistance  to  low 
and  moderate  income  households  in 
obtaining  mortgage  financing,  a  more 
restrictive  focus  than  pension  plan 
investment  in  the  housing  marketplace 
which  should  only  be  motivated  by  the 
economics  of  any  particular  investment 
or  investment  course  of  action. 

The  Department  sought  out  those 
statistics  regarding  the  operation  of  the 
residential  housing  marketplace  in  its 
attempt  to  evaluate  the  extent  to  which 
its  "recognized  mortgage  loan"  standard 
may  have  inhibited  plan  investment 
opportunities.  Based  on  data  available 
through  the  FHLBB,  the  Department 
learned  that  in  1983,  92  percent  of  all 
mortgage  originations  nationally  were 
within  the  dollar  limitation  ceiling  in 
effect  at  that  time.  However,  a  review  of 
the  statistics  in  certain  high  cost  areas 
disclosed  a  different  percentage 
relationship  between  conforming  and 
non-conforming  dollar  value  loans. 
Using  San  Francisco  as  an  example,  a 
FHLBB  survey  for  a  specific  date  within 
1983  indicated  that  27  percent  of  all  loan 
originations  were  not  in  conformity  with 
the  existing  loan  amount  limitations  for 
purchase  eligibility  by  FNMA  or  the 
FHLMC. 

Conventional  loans  exceeding  the 
authorized  purchase  limitations  of  the 
government  maintained  market  place 
are  being  fraded  on  the  secondary 
market  by  private  entities  such  as 
insurance  companies  and  mortgage 
companies.  The  market  includes  both 
individual  whole  loans  and  loans 
committed  to  mortgage-backed 
securities.  The  resale  market  for  these 
mortgage  loans  is  expected  to  expand  in 
the  coming  years,  particularly  as 
mortgage-backed  securities  become 
increasingly  more  accepted  as  a  major 
housing  investment  vehicle.  Several 
private  organizations  have  developed 
standardized  purchase  programs 
orientated  toward  the  non-conforming 
loan  marketplace.  After  acquisition  such 
loans  are  then  packaged  and  syndicated 
for  sale  as  mortgage-backed  securities. 
The  future  with  respect  to  resale  activity 
involving  individual  whole  loans  is  less 
certain.  Since  the  government 
involvement  in  the  secondary  market     • 
does  not  extend  to  non-conforming 
mortgage  loans,  the  marketplace  for 
these  loans  is  considerably  narrower. 
This  limited  market  has  been  the  basis 
for  the  Department's  stated  concern 
regarding  the  liquidity  of  such  loans. 
Based  on  the  record  available  to  the 
Department,  modification  of  the  existing 
definition  of  a  "recognized  mortgage 
loan"  by  removing  the  dollar  limit  on  a 
class  basis  is  not  supported. 


'47  FH  Z1331.  21336  (1962). 
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The  Department  does  acknowledge 
that  there  may  be  situations  in  which 
purchase  of  such  a  non-conforming  loan 
may  be  an  appropriate  plan  investment. 
In  an  effort  to  develop  an  alternative 
method  of  satisfying  the  "recognized 
mortgage  loan"  definition  or  both  single 
and  multifamily  mortgage  loans,  the 
Department  has  become  aware  of  the 
activities  of  national  rating  services  to 
develop  standards  for  rating  certain 
mortgage  backed  securities.  As  the 
Department  understands  this  approach, 
the  component  mortgage  loans  of  a 
mortgage  backed  security  would  be 
individually  evaluated  and  a  composite 
rating  developed.  A  number  of 
characteristics  have  been  developed  for 
evaluating  the  underlying  mortgage 
loans  which  constitute  the  source  for  the 
income  stream  of  a  mortgage  pool. 
Experience  has  shown  that  any 
investment  vehicle  which  obtains  a 
favorable  rating  from  a  national  rating 
service  has  benefited  in  terms  of 
increased  marketability.  If  the  seller  of 
an  individual  mortgage  loan  which 
exceeds  the  purchase  limitations  of  the 
Agencies  obtained  a  rating,  the 
^     Department's  reservations  concerning 

\the  liquidity  of  such  mortgage  would  be 
reduced.  Accordingly,  the  Department 
pVoposes  to  amend  the  existing 
det^iition  of  a  "recognized  mortgage 
loan"  by  providing  an  alternative 
metnod  of  compliance  where  any 
individual  residential  mortgage  loan, 
regardless  of  size,  obtains  a  rating  from 
a  national  rating  service  that  is  at  least 
as  good  as  the  third  highest  rating 
category  for  other  debt  instruments 
available  &om  one  of  the  national  rating 
services  in  existence  in  1984. 

D.  Miscellaneous 

One  of  the  commentators  requested 
the  Department  modify  the  definition  of 
a  "recognized  mortgage  loan"  to  include 
those  mortgage  loans  qualifying  for 
purchase  by  FNMA  or  the  FHLMC  under 
the  negotiated  purchase  process.  As 
explained  to  the  Department,  negotiated 
purchases  occur  on  an  ad  hoc  basis  and 
are  intended  to  permit  variations  from 
the  otherwise  applicable  eligible  for 
purchase  criteria.  FNMA  advises  the 
Department  that  most  negotiated 
purchase  agreements  cover  adjustable 
rate  mortgage  loans  and  permit 
variations  in  the  amount  and  frequency 
of  interest  rate  adjustments,  the  choice 
of  a  governing  index  or  the  annual  rates 
of  payment  increases  for  graduated 
payment  mortgage  loans. 

One  of  the  statutory  criteria  upon 
which  the  Department  must  base  its 
findings  in  the  granting  of  an  exemption 
under  section  408(a)  is  that  the 
exemption  must  be  administratively 


feasible.  A  negotiated  purchase  occurs 
through  an  individual  evaluation  of  a 
particular  mortage  loan.  As  far  as  can 
be  determined  by  the  Department,  there 
is  no  standard  available  to  the  investor 
public  to  evaluate  what  criteria  may  be 
varied  or  the  extent  of  variance  therein 
in  a  qualifying  negotiated  purchase 
agreement.  This  nebulous  feature  of 
negotiated  purchase  agreements  creates 
numerous  problems  of  administrative 
feasibility  for  purposes  of  complying 
with  this  requisite  for  the  grant-.ng  of 
exemptive  relief.  Under  the  present 
structure  of  PTE  82-87  a  plan  fiduciary 
can  readily  determine  whether  a 
mortgage  loan  it  desires  to  purchase 
meets  the  eligible  for  purchase  criteria 
of  FNMA.  GNMA  or  FHLMC.  A 
modification  of  the  present  structure  to 
include  mortgage  loans  eligible  for 
purchase  through  negotiated  purchase 
agreements  would  leave  plan  fiduciaries 
with  the  dilemma  of  attempting  to 
determine  prior  to  the  plan's  actual 
purchase  of  a  desired  mortgage  loan, 
whether  that  particular  mortgage  loan 
would,  in  fact,  be  purchased  by  a  FNMA 
or  FHLMC.  In  addition.  FNMA  has 
expressed  reservations  about  being  used 
as  a  "sounding  board"  for  prospective 
investments  by  pension  plans.  Absent  a 
clear  record  indicating  how  the 
Department  would  develop  conditions 
and  monitor  compliance,  the 
Department  has  determined  not  to 
propose  any  modification  to  the 
exemption  for  such  mortgage  loans. 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

1.  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  with 
respect  to  a  plan  to  which  the  exemption 
is  applicable  from  certain  other 
provisions  of  the  Act  and  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  plan's  participants  and 
beneficiaries  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  participants  and 
benefigiaries. 

2.  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)  of  the  Act  or  section  4975(c)(1)  (E) 
(F)  of  the  Code. 


3.  This  exemption  is  supplemental  to 
and  not  in  derogation  of  any  other 
provision  of  the  Act  and  the  Code, 
including  statutory  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

4.  The  class  exemption  is  applicable 
to  a  particular  transaction  only  if  the 
transaction  satisfies  the  conditions 
specified  in  the  class  exemption. 

Written  Coimnects 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  amendments  to  the  address 
and  within  the  time  period  set  forth 
above.  All  comments  will  be  made  a 
part  of  the  record.  Comments  should 
state  the  reasons  for  the  writer's  interest 
in  the  proposed  amendments.  Comments 
received  will  be  available  for  pubhc 
inspection  with  the  referenced 
application  at  the  above  address. 

Proposed  Amendments 

Under  section  408(a)  of  the  Act  and   . 
section  4975(c)(2]  of  the  Code  and  in 
accordance  with  ERISA  Procedure  75-1, 
the  Department  proposes  to  amend  PTE 
82-87  by  deleting  that  portion  in 
brackets  and  substituting  the  language 
as  set  forth  in  italics  in  the  republished 
exemption  below. 

/.  Transactions 

Effective  January  1, 1975,  the 
restrictions  of  section  406(a)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply 
to  the  following  transactions  if  the 
conditions  set  forth  in  Part  II  below  are 
met: 

A.  The  issuance  of  a  commitment  by 
one  or  more  employee  benefit  plans  to 
provide  mortgage  financing  to 
purchasers  of  residential  dwelling  units, 
either  by  making  or  participating  in 
loans  directly  to  purchasers  or  by 
purchasing  mortgage  loans  or 
participation  interests  in  mortgage  loans 
originated  by  a  third  party; 

B.  The  receipt  by  the  plan  of  a  fee  in 
exchange  for  issuing  such  commitment; 

C.  The  actual  making  or  purchase  of  a 
mortgage  loan  or  participation  interest 
therein  pursuant  to  such  commitment; 

D.  The  direct  making  or  purchase  by 
one  or  more  employee  benefit  plans  of  a 
mortgage  loan  or  a  participation  interest 


■47  FR  21331.  21332  (1962). 
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therein  atka  Am\  when  a  ooanaitaient 
kas  been  issoed;  aad 

E.  The  «ale,  exchange  AT  trafnfer  of  a 
mortgage  loan  or  participation  interest 
therein  by  an  employee  benefit  plan 
prior  to  the  maturity  date  of  such 
ins^  uiueifl  wnether  or  not  acqinrea 
pmaant  to  this  exemption,  provided 
Aat  the  ownership  interest  sold, 
exchanged  or  transferred  represents  the 
plan's  entire  interest  in  such  inveetment. 

if.  Conditioiu 

A.  Effective  January  1. 1975.  the 
exempfioB  provided  ior  ttansactioas 
described  in  Part  1  is  available  only  tf 
each  of  die  following  conditions  as 
applicable,  is  met: 

(1)  General  Conditions 

(a)  Any  mortgage  kiao  to  be  aoquired 
must  be  a  "recognized  mortgage  loaa" 
(as  defined  in  Section  D  of  Part  lUj  or  a 
participation  interest  in  such  loan  for 
the  purchase  of  a  "residential  dweUing 
unit"  (as  defined  in  Section  £  of  Part  Hi). 

(b)  Any  mortgage  loan  iDu»t  be 
originated  (either  directly  for  the  plan  or 
by  the  origination-purchase  process)  by 
an  "established  mortgage  lender"  {as 
defined  in  Section  B  of  Part  VKf.  fi)  Who 
qualifies  ^  recipient  and  {if)  as  ta 
which  neither  the  plan,  nor  an  employer 
or  group  of  employers  contributing  to 
the  plan,  nor  an  employer  or  grouip  of 
employers  contributing  to  the  plan,  nor 
an  employee  organizatioD  any  of  whose 
members  are  covered  by  the  ftlan,  has 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  such  "established  mortgage 
lender": 

(c)  The  prioe  paid  or  received  by  the 
plan  mast  be  at  least  as  favorable  to  tbe 
plan  as  a  similar  transaction  involving 
unrelated  parties;  and 

(d)  No  person  who  is  a  developer  or  a 
builder  involved  in  the  development  or 
construction  of  the  imits,  or  a  lender 
who  is  associated  with  the  construction 
fmancing  arrangement  Tor  the  units,  or 
who.  at  the  time  the  decision  to 
purchase  is  made  by  the  plan  (whether 
directly  or  pursuant  to  a  commitment]  is 
the  owner  of  a  morts^e  or  a 
participation  interest  theoein  which  is 
subsequently  sold  lo  the  plan,  ahaH  have 
exercised  any  discretionary  authority  «r 
control  or  rendered  any  invastment 
advice  &at  would  make  that  person  a 
fidaciary  with  respect  to  the  plan's 
decision  to  purchase,  «r  to  ooaunit  to 
purchase,  a  mortgage  loan  or  a 
participation  interest  theneiB  or  setting 
the  t«7ns  thereof. 


(t^  ^wcific  CondHions  Applicable  to 
Commitments 

Where  fhe  decision  by  the  plan 
involves  a  commitment  to  purchase 
either  a  mortgage  loan  or  participation 
interest  therein: 

(a)  Tbe  commitment  must  be  in    I 
writing  and  must  be  at  least  as 
favorable  to  the  plan  as  a  commitment 
involving  luwelated  parties  and 
consistent  with  customary  practices  in 
the  residential  finance  in^9(ry;  and 

(b)  The  commitment  must  provide  for 
the  use  of  underwriting  guidelines  emd 
mortgage  instrmnents  which  wiH  ensure 
ftat  all  mortgage  loans  originated 
pursuant  to  such  i;uniiiiitineiit  will  result 
in  a  "recognized  mortgage  loan"; 

(3)  Spacifk:  Conditions  AppIicaUe  to 
Participations 

Where  the  acquisition  by  the  plan 
involves  a  participation  interest  in  a 
mortgage  loan(s)  (whether  directly  or 
pursuant  to  a  commitment):  , 

(a)  The  participation  agreement  ' 
governing  such  transaction  must  provide 
that:  \i\  The  rights  and  interests 
evidenced  by  such  participation  interest 
not  be  subordinated  to  the  rights  and 
interests  of  other  holders  of  the  same 
participation  agreement,  (ii)  the  majority 
interest  in  tbe  participation  agreement 
nniBt  be  owned  by  parties  independent 
of  and  not  controlled  by  the  person 
sellrng  the  participation  interest  and 
servicing  the  underlying  mortgage(s). 
and  (iii)  in  the  event  of  an  inability  to 
obtain  collections  on  any  mortage 
loan(8)  underlying  the  participation 
agreement,  decisions  regarding 
foreclosure  options  must  be  directed  by 
persons  other  &an  the  seller/ servicer, 
and 

(b)  Such  participation  agreement  must 
be  in  writing  and  must  be  at  least  as 
favorable  to  the  plan  as  a  participation 
agreement  involving  unrelated  parties 
and  consistent  with  cnstomaxy  practices 
in  the  residential  finance  indutfUy.-  , 

B.  Effective  June  18. 1982.  the        I 
exemption  provided  for  transactions 
described  in  Part  I  is  available  only  if 
each  of  the  following  conditions  is 
satisfied  in  addition  to  each  of  the 
applicable  conditions  described  tn 
section  A  of  rtris  Part  IL 

tl)  Tbe  decision  te  purc^se  or  seB 
the  mortage  loan  or  participation 
interest  therein,  or  to  issue  a 
commitment  to  do  so,  must  be  made  on 
behalf  of  the  plan  by  a  '^tuaKTied  real 
estate  manager"  {as  defined  in  Section  C 
of  Part  IH)  as  to  v\4iich  nefther  Ae  plan, 
nor  an  emptoyer  or  group  of  employers 
contributing  to  the  plan,  nor  aa 
employee  organization  any  of  whose 
members  are  covered  by  the  plan,  has 


the  power  to  exercise  a  controning 
influence  over  tfie  managemeirt  or 
poHcies  of  sttch  ''qoahfied  real  estate 
manager." 

(29(a]  The  plan  shall  maintain  for  the 
duration  of  any  loan  made  pursuant  to 
^8  exemption  records  necessary  to 
enable  the  persons  described  in 
paragraph  (b)  of  this  sub-section  to 
detemnne  whether  the  conditions  of  this 
exemption  have  been  met.  except  that: 
(i)  A  prohibited  h'ansaction  will  not  be 
deemed  to  have  occurred,  if  due  to 
circumstances  beyond  the  control  of  the 
fiduciaries  of  the  plan,  records  are  lost 
or  destrojred  prior  to  the  termination  of 
the  loan,  and  (ii)  no  party  in  mterest 
shall  be  subject  to  the  civil  penalty 
which  may  be  assessed  under  section 
502(i)  of  E31ISA.  or  to  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code, 
if  the  records  are  not  maintained  or  are 
not  available  for  examination  as 
required  by  subparagraph  (b)  below. 

fb)  Notwithstanding  any  provisions  of 
subsection  (aj(2)  and  (b)  of  section  504 
of  (he  Act.  the  records  referred  to  in 
subparagraph  (a)  of  this  paragraph  must 
be  unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by:  Any 
trustee,  investment  manager,  participant 
or  beneficiary  of  the  plan,  or  any  duly 
aufhorized  employee  or  represRitative 
of  such  person  or  of  the  Department  or 
the  Internal  Revenue  Service. 

IIL  Defjaidons 

For  purposes  of  this  exemption. 

A.  References  to  persons  described  in 
this  exemption  includes  their  aifiKates. 
An  affiliate  is  defined  as: 

(1)  Any  person  direcdy  «r  indisectly, 
thrmtgh  one  or  more  intenaediaaet. 
controlling,  oontrolled  by,  «r  under 
oomraoB  control  with  stK^  perssn; 

(2)  Any  mBioet,  director,  partner, 
eniployee  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  sach  person; 
and 

(S)  Any  corporation  or  paitiieiship  of 
which  SBch  person  is  an  of5cer,  dimctor 
or  partner. 

B.  An  'Established  mortgage  lender* 
means  an  organieed  business  enteipiise 
whif^has  as  one  of  its  principd 
purposes  in  the  normal  course  of 
business  Ae  origanetion  of  teans 
secured  by  real  estate  mortgages  or 
deeds  of  tnist  and  winch  has  satisfied 
the  <jti«lif»catior  requirements  of  one  of 
the  following  categories: 

(1)  Approval  by  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  for  participation  in  any 
mortgage  insurance  program  under  die 
National  Housing  Act; 


unaer  seciion  4uo(a]  is  inai  ine 
exemption  must  be  administratively 
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(F)  of  the  Code. 
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(2)  Approval  by  the  Federal  National 
Mortgage  Association  or  the  Federal 
Home  Loan  Mortgage  Corporation  as  a 
qualified  Seller/Servicer  or 

(3)  A  State  agency  or  independent 
Slate  Authority  empowered  by  State 
law  to  raise  capital  to  provide  Hnancing 
residential  dwelling  units. 

C.  A  "qualiHed  real  estate  manager" 
means  fiduciary  as  defined  in  section 
3(21)  of  the  Act  who:  (1)  Is  a  financial 
institution  or  business  organization, 
which  in  the  normal  course  of  business 
advises  institutional  investors  regarding 
investments  similar  to  those  in  which 
the  plan  desires  to  engage  and  which 
are  described  in  Part  I  of  this  exemption; 
and  (2)  acknowledges  in  writing  to  the 
plan  that  it  will  make  decisions 
regarding  plan  investments  in  mortgage 
loans  or  participation  interests  therein 
in  its  capacity  as  a  fiduciary  of  such 
plan. 

D.  A  "recognized  mortgage  loan"  is: 

(1)  Any  mortgage  loan  on  a  "residential 
dwelling  unit"  which,  at  the  time  of  its 
origination,  was  eligible,  through  an 
established  program,  for  purchase  by  the 
Federal  National  Mortgage  Association, 
the  Government  National  Mortgage 
Association  or  the  Federal  Home  Loan 
Mortgage  Corporation;  or  (2)  any 
mortgage  loan  on  a  "residential 
dwelling  unit"  which  has  received  a 
rating  from  a  national  rating  service 
that  is  at  least  as  good  as  the  third 
highest  rating  category  for  other  debt 
instruments  available  from  one  of  the 
national  rating  services  in  existence  in 
1984. 

(E.  A  "residential  dwelling  imit"  or 
"unit"  means:  (1)  Owner  occupied  non- 
farm  property  comprising  one  to  four 
dwelling  units,  including  detached 
houses,  townhouses,  manufactured 
housing,  condominiums,  units  in  a 
housing  cooperative,  or  a  unit  in  a  multi- 
unit  subdivision  (planned  unit 
development)  restricted  by  recorded 
documents  which  limit  the  use  of  the 
unit  to  residential  piuposes  and  provide 
for  maintenance  of  conunon  facilities;  or 

(2)  certain  non-owner  occupied  units 
where  such  unit  complies  with  the 
uniform  underwriting  standards 
required  for  investor  loans  to  qualify  as 
a  "recognized  mortgage  loan"  under  this 
exemption.] 

E.  A  "residential dwelling  unit" or 
"unit"  means  non-farm  property 
comprising  one  or  more  dwelling  units, 
including  detached  houses,  townhouses, 
manufactured  housing,  condominiums, 
units  in  a  housing  cooperative,  a  unit  in 
a  multi-unit  subdivision  (planned  unit 
development)  restricted  by  recorded 
documents  which  limit  the  use  of  the 
unit  to  residential  purposes  and  provide 


for  maintenance  of  common  facilities,  or 
apartment  buildings. 

Signed  at  Washingtoa  D.C.  this  4th  day  of 
December  1984. 
Robert  A.G.  Monks. 

Administrator,  Office  of  Pension  and  Welfare 
Benefit  Programs,  U.S.  Department  of  Labor. 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on  Waste 
Management;  Meeting 

The  ACRS  Subcommittee  on  Waste 
Management  will  hold  a  meeting  on 
December  19,  and  20, 1984,  in  Room 
1046. 1717  H  Street  NW.  Washington. 
DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday,  December  19,  1984 — 8:30 

a.m.  until  the  conclusion  of  business 
Thursday,  December  20, 1984— 8:30  a.m. 
until  the  conclusion  of  business 

The  NRC/NMSS  Waste  Management 
Staff  will  review  for  the  Subcommittee 
two  aspects  of  their  efforts  in  support  of 
the  Department  of  Energy's  high  level 
waste  disposal  program,  which  DOE  is 
pursuing  in  accordance  with  the  Nuclear 
Waste  Policy  Act  of  1982:  (1)  Definition 
of  High  Level  Waste,  and  (2)  Activities 
in  preparation  for  Site  Selection  and 
Characterization.  Also,  the 
Environmental  Protection  Agency, 
Office  of  Radiation  Programs  Staff  will 
review  for  the  Subcommittee  their  High 
and  Low  Level  Waste  Management 
Programs. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Recordings 
will  be  permitted  only  during  those 
portions  of  Ihe  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Subcommittee,  its  consultants,  and  Sta^. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS  staff 
member  named  below  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  will  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 


The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  and 
EPA  Staffs,  their  consultants,  and  other 
interested  persons  regarding  these 
reviews. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Owen  S.  Merrill  (telephone  202/634- 
1414)  between  8:15  a.m.  and  5:00  p.m.. 
EST.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
which  may  have  occurred. 

Dated:  December  5, 1984. 
Mortoo  W.  Libaikin. 

Assistant  Executive  Director  for  Project 
Review. 
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Availability  of  (October  1984)  Revision 
No.  1  to  NUREQ-0980:  Nudear 
Regulatory  Legislation;  Export 
Licensing 

December  3, 1984. 

NRC  announces  the  availability  of 
(Oct.  1984)  Revision  No.  1  to  NUREG- 
0980:  NUCLEAR  REGULATORY 
LEGISLATION  (June  1984).  which 
updates  information,  contained  in  the 
section  on  Export  Licensing  and  Nuclear 
Non-Proliferation,  on  countries  which 
have  signed  treaties  and  agreements  on 
peaceful  nuclear  cooperation  through 
October  1984.  The  U.S.  Department  of 
State  has  provided  this  current 
information  on  signatories  to  the 
Nuclear  Non-Proliferation  Treaty,  the 
Treaty  for  the  Prohibition  of  Nuclear 
Weapons  in  Latin  America,  and 
bilateral  agreements  between  the  United 
States  and  other  countries  for  peaceful 
nuclear  cooperation. 

NUREG-0980  is  a  complilation  of 
nuclear  regulatory  legislation  and  other 
relevant  material  through  the  97th 
Congress,  2nd  Session,  which  was 
complied  by  Anna  Fotias,  Legislative 
Specialist,  Office  of  the  Executive  Legal 
Director,  U.S.  Nuclear  Regulatory 
Commission,  for  staff  use  as  a  resource 
document.  The  U.S.  NRC  intends  to 
update  the  compilation  at  the  end  of 
every  Congress  by  inserting  or  deleting 
material. 

Other  Federal  Government  agencies 
may  obtain  a  free  single  copy  of  this 
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(Oct.  1984)  Revision  No.  1  to  NUREG- 
0980,  to  the  extent  of  supply,  by  writing 
to  the  Publication  Service  Section, 
Document  Management  Branch. 
Division  of  Technical  Information  and 
Document  Control.  U.S.  Nuclear 
Regulatory  Commifision,  Washington, 
D.C.  20555  or  by  calling  (301)  492-7333. 

Copies  of  the  (Oct.  1984)  Revision  No. 
1  to  NUREC-0g80  may  be  purchased,  to 
the  extent  of  supply,  by  calling  (301) 
492-9530,  the  NRC/GPO  Sales  Program 
Office,  Division  af  Technical 
Information  and  Document  Control,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Duplicated 
copies  of  this  publication  may  be 
purchased  from  the  National  Technical 
Information  Service  (NTIS),  Department 
of  Commerce,  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

The  NRC/GPO  Sales  Program,  as  part 
of  the  Commission's  Publication 
Services  Section.  Document 
Management  Branch,  Division  of 
Technical  Information  and  Document 
Control,  fills  orders  for  NRC 
publications  within  24  hours  of  receipt. 
The  public  may  charge  the  cost  of 
publications  to  a  GPO  Deposit  Account, 
to  a  VISA  or  Master  Card  account,  or 
purchase  may  be  made  by  check  or 
money  order. 
Anna  Fotias, 

Legislative  Specialist,  U.S.  Nuclear 
Regulatory  Commission. 
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( Deoket  No.  50-293;  Ucmse  No.  OPR-3^ 
EAS4-112] 

Boston  Edison  Co.  (Pilgrhn  Nuclear 
Power  Station);  Order  Moififying 
License 


The  Boston  Edison  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-35  which 
authorizes  the  operation  of  the  Pilgrim 
Nuclear  Power  Station  (the  facility)  at 
steady-state  power  levels  not  in  excess 
of  1998  megawatts  thermal.  The  facility 
is  a  boiling  water  reactor  (BWR)  located 
at  the  licensee's  site  in  Plymouth 
County,  Massachusetts. 


In  August  1984.  the  NRC  conducted 
inspections  to  review  the  circumstances 
associated  with  the  unplanned 
occupational  radiation  exposure  of  1.1 
rem  to  the  hand  of  a  contractor 
employee.  The  results  of  the  inspections 
are  in  NRC  Inspection  Reports  Noe.  50- 
293/84-25  and  50-293/84-29.  The 
exposure,  which  was  identified  by  the 


licensee,  occurred  on  August  18, 1984 
while  the  individual  was  performing 
work  in  the  Control  Rod  Drive  (CRD) 
Repair  Room.  Although  the  unplanned 
exposure  was  not  in  excess  of 
regulatory  limits,  a  substantial  potential 
for  exposure  in  excess  of  regulatory 
limits  did  exist. 

The  individual  received  the  unplanned 
exposure  while  disassembling  control 
rod  drives  in  the  CRD  Repair  Room.  The 
exposure  occurred  when  the  individual 
picked  up  with  his  right  hand  a  highly 
radioactive  chip  exhibiting  radiation 
dose  rates  on  contact  of  approximately 
1100  rem/hour.  Adequate  radiological 
controls  were  not  implemented  during 
the  performance  of  the  work  in  the  CRD 
Repair  Room.  Specifically,  adequate 
surveys  of  the  room  were  not  performed 
prior  to  or  during  work  in  the  room, 
adequate  instructions  were  not  provided 
to  the  worker  by  the  health  physics 
technician  regarding  precautions  to  be 
taken  to  minimize  exposure,  and  the 
procedures  used  daring  the  CRD 
disassemblies  by  contractor  personnel 
had  not  been  reviewed  and  approved  by 
the  licensee. 

Furthermore,  notwithstanding  the  use 
of  the  unapproved  procedure  by 
contractor  personnel,  the  procedure  for 
CRD  disassembly,  which  had  been 
reviewed  and  approved,  did  not  include 
sufficient  precautionary  statements  and 
radiation  survey  hold  points  necessary 
for  implementation  of  appropriate 
radiological  controls  and  timely 
detection  of  highly  radioactive  chips. 
Consequently,  it  is  not  apparent  that  the 
use  of  the  approved  procedure  would 
have  precluded  this  event. 

The  violations  of  NRC  requirements 
associated  with  these  events  are  set 
forth  in  the  attached  Notice  of  Violation. 
These  recent  violations  at  the  facility 
represent  a  continuing  problem  in  the 
effective  implementation  of  radiological 
controls  during  the  perfonnance  of  work 
in  die  CRD  Repair  Room  at  the  Pilgrim 
Station.  On  April  17, 1984,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (EA  84-29)  was  issued  to 
the  licensee  in  the  amount  of  $40,000  for 
similar  violations  associated  with  a 
similar  unplarmed  exposure  which 
occurred  in  the  CRD  Repair  Room  in 
January  1984,  involving  improper 
handling  of  highly  radioactive  chips.  The 
licensee  paid  the  civil  penalty  on  May 
21, 1064. 

Further,  similar  violations  «vere 
identified  by  the  NRC  in  May  1984 
involving  failure  to  perform  surveys  and 
properly  instruct  individuals  during 
work  performed  in  the  Residual  Heat 
Removal  (RHR)  quadrant  and  in  the 
drywell.  See  NRC  Inspection  Report  No. 
50-293/84-14. 


Ill 

Collectively,  diese  occurrences  at  the 
facility  represent  inadequate  planning, 
supervision  and  control  of  activities 
irrvolving  the  potential  for  personnel 
exposure  to  radiation  in  excess  of 
regulatory  limits.  These  occurrences  are 
indicative  of  programmatic  deficiencies 
in  the  radiological  controls  program  and 
they  demonstrate  the  need  for  effective 
corrective  measures  to  prevent  similar 
occurrences  in  the  future.  At  a 
management  meeting  on  September  5, 
1984  and  an  enforcement  conference  on 
October  16, 1984  with  NRC  Region  I,  the 
licensee  acknowledged  the  need  for 
such  corrective  action  and  made  certain 
commitments  for  improvement, 
including  the  retention  of  a  contractor  to 
perform  a  complete  assessment  of  the 
Radiological  Controls  Program.  On 
October  26, 1984  Region  I  issued  a 
Confirmatory  Action  Letter  documenting 
these  commitments.  In  view  of  the 
importance  of  establishing,  maintaining, 
and  implementing  an  effective 
Radiological  Controls  Program.  I  have 
determined  that  the  commitments 
documented  in  the  Confirmatory  Action 
Letter  are  required  in  the  interest  of 
public  health  and  safety  and,  therefore, 
should  be  confirmed  by  Order. 

IV 

* 

In  view  oif  the  foregoing,  pursuant  to 
sections  103. 161i,  161o,  and  182  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  m  10 
CFR  2,204  and  Part  50,  it  is  hereby       « 
ordered  that 

A.  By  December  30. 1984,  the  licensee 
shall  complete  an  independent  ,'. 
contractor  assessment  of  the 
radiological  controls  program  at  the 
Pilgrim  Station.  The  assessment  shall 
include,  but  not  be  limited  to,  die 
following  areas: 

(1)  Radiological  control  program 
organization,  including  position 
responsibilities  and  authorities; 

(2)  Personnel  selection,  qualification 
and  training  program; 

(3)  External  exposure  control  program: 

(4)  Internal  exposure  control  program; 

(5)  Surveillance  program; 

(6)  ALARA  program; 

{7)  Corrective  action  system;  and 
(8]  Management  oversight. 

B.  By  January  3a  1985.  the  licensee 
shall  provide  to  the  Regional 
Administrator,  Region  I,  a  copy  of  any  or 
all  contractor  reports  regarding  the 
assessment  required  by  Section  IV A.  of 
the  Order. 

C.  By  February  28. 1985,  the  licensee 
shall  submit  to  the  Regional 
Administrator,  Region  I,  for  review  and 
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approval,  a  Radiological  Improvement 
Plan  (RIP)  for  upgrading  the  radiological 
controls  program.  Upon  the  Regional 
Administrator's  review  and  approval  of 
the  RIP.  the  RIP  shall  be  implemented. 
The  RIP  shall  address  as  a  minimum  the 
programmatic  improvements  necessary 
to  correct  the  deficiencies  identified 
during  the  assessment  required  by 
Section  FV  A  of  the  Order,  and  shall 
describe: 

(1)  Action  items  to  be  performed; 

(2)  The  integration  of  these  action 
items  into  existing  programs  as 
compUmentary  facets  of  the  overall 
radiological  controls  program: 

(3)  The  schedule  for  completion  of  the 
specific  action  items:  and 

(4)  The  system  for  monitoring  and 
tracking  the  status  and  completion  of 
the  action  items. 

All  action  items  shall  be  completed  by 
December  30. 1985,  unless  otherwise 
justified  in  writing  to  the  Regional 
Administrator,  Region  I,  and  approved 
by  him.  Until  such  time  as  all  action 
items  are  completed,  quarterly  reports 
regarding  the  status  of  the  RIP's 
improvements  shall  be  provided  to  the 
Senior  Vice  President  Nuclear  with  a 
copy  to  the  Regional  Administrator, 
Region  I. 

D.  By  February  28, 1985,  the  licensee 
shall  submit  to  the  Regional 
Administrator.  Region  I,  an  Interim  Plan 
(IP)  for  achieving  adequate  management 
oversight  and  maintaining  sufficient 
radiological  controls  of  work  in  progress 
until  the  action  items  described  in  the 
RIP  are  completed.  At  a  minimum,  these 
interim  actions  shall  include  radiological 
audits  of  work  in  progress,  transmittal  of 
bi-weekly  reports  of  the  audits  to  the 
Senior  Vice  President  for  review, 
enhancement  of  technician  training  and 
qualifications  for  maintaining  control  of 
radiologically  hazardous  activities,  and 
means  to  assure  that  personnel  are 
aware  of  radiological  incidents  and 
corrective  measures  to  prevent  their 
recurrence. 

E.  The  Regional  Administrator,  Region 
I.  may  relax  or  terminate,  in  writing,  any 
of  the  preceding  conditions  for  good 
cause. 


The  licensee  or  any  other  person 
whose  interest  is  adversely  affected  by 
this  Order  may  request  a  hearing  on  this 
Order.  Any  request  for  hearing  shall  be 
submitted  to  the  Deputy  Director,  Office 
of  Inspection  and  Enforcement,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  within  30  days 
of  the  date  of  this  Order.  A  copy  of  the 
request  shall  also  be  sent  to  the 
Executive  Legal  Director  at  the  same 
address  and  to  the  Regional 


Administrator,  Region  I,  631  Park 
Avenue.  King  of  Prussia.  Pennsylvania 
19406. 

If  a  hearing  is  to  be  held  concerning 
this  Order,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  shall  be  sustained. 

This  Order  shall  become  effective 
upon  expiration  of  the  time  during  which 
a  hearing  may  be  demanded  or,  in  the 
event  that  a  hearing  is  demanded,  on  the 
date  specified  in  an  order  issued 
following  further  proceedings  on  this 
Order. 

For  (he  Nuclear  Regulatory  Commission. 
Dated  at  Bethesda,  Maryland,  this  29th  day 
of  November  1984. 


James  M.  Taylor, 

Deputy  Director.  Office  of  Inspection  and 
Enforcement. 

Notice  of  Violation 

[Docket  No.  50-293:  License  No.  DPR- 
35:  EA  84-112] 

Boston  Edison  Co.  Pilgrim  Nuclear 
Power  Station 

On  August  24. 1984.  an  NRC  special 
safety  inspection  was  conducted  to 
review  the  circumstances  associated 
with  an  unplanned  occupational 
radiation  exposure  of  about  1.1  rem  to 
the  hand  of  a  contractor  worker  during 
the  disassembly  of  a  control  rod  drive 
(CRD)  in  the  CRD  Repair  Room.  The 
radiation  exposure  was  identified  by  the 
licensee  on  August  18. 1984.  Although 
the  unplanned  occupational  radiation 
exposure  was  not  in  excess  of  the 
regulatory  limit,  a  substantial  potential 
for  such  an  exposure  did  exist. 

The  radiation  exposure  occurred 
when  the  worker  handled  a  highly 
radioactive  chip  of  material  deposited  in 
the  spud  end  of  the  CRD  Flush  Tank  tool 
tray.  Prior  to  the  incident,  health  physics 
technicians  had  performed  surveys  in 
the  area  of  the  tool  tray  and  found  the 
area  to  be  exhibiting  abnormally  high 
radiation  dose  rates  (500  mrem/hour  to 
1000  mrem/hour).  This  information  was 
transmitted  to  the  on-coming  health 
physics  technician.  Also,  the  health 
physics  technician  should  have  been 
aware  that  highly  radioactive  chips  had 
previously  been  found  lodged  inside 
other  CRDs.  However,  disassembly  of 
the  spud  end  of  a  CRD  was  allowed  to 
be  performed  without  on-going  radiation 
surveys.  When  the  highly  radioactive 
chip  was  identified  after  the 
disassembly  of  the  spud  end,  the  health 
physics  technician  did  not  adequately 
communicate  the  radiological  hazards  of 
the  chip  to  a  worker.  As  a  result,  the 
worker  picked  up  the  chip  with  his  hand. 


held  it  for  several  seconds,  and  then 
threw  it  down.  The  chip  was  later 
determined  to  have  a  contact  radiation 
dose  rate  of  about  1100  rem/hour. 

During  subsequent  review  of  the  CRD 
room,  the  licensee  fbund  that  (a)  12 
other  previously  unidentified,  highly 
radioactive  chips  were  present  in  the 
CRD  Repair  Room,  demonstrating 
inadequacies  in  control  of  general  area 
radiation  levels  and  in  radiation 
surveys,  and  (b)  the  procedure  used  by 
the  workers  for  disassembly  of  the 
CRDs  had  not  been  reviewed  and 
approved  and  had  been  in  use  for 
approximately  two  months, 
demonstrating  inadequate  licensee 
supervision  of  on-going  contractor 
activities. 

Further,  it  is  not  apparent  that  use  of 
the  approved  procedure  would  have 
prevented  this  occurrence.  The 
approved  procedure  did  not  provide 
adequate  precautionary  statements 
regarding  (1)  the  survey  of  components 
prior  to  handling,  (2)  the  periodic 
checking  of  self-reading  personnel 
dosimetry  for  inadvertent  exposure,  (3) 
criteria  for  disposal  and/or  ultrasonic 
cleaning  ofCRD  outer  filters,  (4)  hold 
points  for  removal,  disassembly, 
cleaning,  inspection,  storage  and 
isolation  of  CRD  parts,  and  (5)  dose  rate 
criteria  for  CRD  parts  and  tools.  Such 
precautions  should  have  been  included 
in  the  approved  procedure  to  satisfy 
procedure  development  guidance 
specified  in  the  technical  specifications 
and  appropriate  ANSI  Standards. 

In  addition,  the  documented  ALARA 
reviews  for  the  Radiation  Work  Permit 
(RWP)  associated  with  the  CRD 
disassembly,  and  the  RWP  itself,  did  not 
provide  guidance  relative  to  allowable 
general  area  radiation  dose  rates  in  the 
room,  did  not  provide  guidance  for 
allowable  radiation  dose  rates  on  tools 
and  equipment  in  the  room,  and  did  not 
provide  guidance  relative  to  allowable 
radioactive  contamination  of  the  room. 
As  a  result,  the  general  area  dose  rates 
in  the  CRD  Repair  Room  were  as  high  as 
400  mrem/hour,  although  20  mrem/hour 
was  used  for  ALARA  pre-planning. 
Further,  contamination  levels  were  as 
high  as  650  mrad/hour  (removable)  and 
radiation  dose  rates  on  tools  used  by 
workers  for  CRD  disassembly  routinely 
exhibited  contact  radiation  dose  rates 
as  high  as  1000  mrem/hour.  Although 
these  radiation  and  contamination 
levels  made  identification  of  chips 
difficult,  work  was  routinely  allowed  to 
be  performed  in  the  CRD  Repair  Room 
under  these  conditions. 

As  a  result  of  these  deficiencies,  a 
substantial  potential  existed  for  an 
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occupational  exposure  in  excess  of  the 
limits  specified  in  10  CFR  Part  20. 

In  accordance  with  10  CFR  2.201  and 
the  "General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions,"  10  CFR  Part  2,  Appendix  C,  49 
FR  8583  (March  8, 1984),  the  violations 
are  set  forth  below: 

A.  10  CFR  20.201(b)  requires  that  each 
licensee  make  or  cause  to  be  made  such 
surveys  as  (1)  may  be  necessary  for  the 
licensee  to  comply  with  the  regulations 
in  this  part,  and  (2)  are  reasonable  under 
the  circumstances  to  evaluate  the  extent 
of  radiation  hazards  that  may  be 
present.  10  CFR  20.201(a)  defines  a 
radiation  survey  as  an  evaluation  of  the 
radiation  hazards  incident  to  the 
production,  use,  release,  disposal  or 
presence  of  radioactive  materials  or 
other  sources  of  radiation  under  a 
specific  set  of  conditions. 

Contrary  to  the  above, 

1.  On  August  18, 1984,  radiation 
surveys,  necessary  and  reasonable  to 
ensure  compliance  with  the  dosimetry 
supply  provisions  of  10  CFR  20.202  and 
the  occupational  exposure  radiation 
limits  of  10  CFR  20.101,  were  not  made 
during  disassembly  of  the  spud  end  of  a 
Control  Rod  Drive  (CRD).  Specifically, 
although  the  area  of  the  tool  tray  at  the 
spud  end  was  exhibiting  abnormally 
high  radiation  dose  rates  between  500 
mrem/hour  to  1000  mrem/hour  and 
previous  experience  indicated  that 
highly  radioactive  chips  could  become 
lodged  in  a  CRD,  radiation  surveys  were 
not  performed  during  initial  disassembly 
of  the  spud  end. 

2.  Radiation  surveys,  necessary  and 
reasonable  under  the  circumstances  to 
ensure  compliance  with  the 
occupational  exposure  limits  of  10  CFR 
20.101  and  the  dosimetry  supply 
provisions  of  10  CFR  20.202  were  not 
made  in  the  CRD  Repair  Room  in  that  on 
August  18,  1984,  and  for  an 
undetermined  amount  of  time  prior  to 
this  date,  12  highly  radioactive  chips 
present  in  the  room  were  not  identified, 
and  .their  associated  radiological 
hazards  were  not  evaluated.  The  12 
chips,  located  in  various  areas  of  the 
room,  exhibited  contact  radiation  dose 
rates  of  •between  about  600  rem/hour  to 
1200  rem/hour. 

B.  10  CFR  19.12  requires  in  part  that 
individuals  working  in  or  frequenting 
any  portion  of  a  restricted  area  be  kept 
informed  of  the  storage  and  use  of 
radioactive  materials  or  of  radiation  and 
be  instructed  in  precautions  or 
procedures  to  minimize  exposure. 

Contrary  to  the  above,  on  August  18, 
1984,  a  worker  disassembling  the  spud 
end  of  a  control  rod  drive  was  not 
udequately  instructed  by  the  health 
physics  technician  in  precautions  or 


procedures  to  minimize  his  exposure  in 
that  the  health  physics  technician 
located  a  highly  radioactive  chip  in  a 
room  where  work  was  being  performed 
but  did  not  warn  the  workers  of  its 
presence.  As  a  result,  the  worker  picked 
up  a  radioactive  chip,  measuring  about 
1100  rem/hour  on  contact,  held  it  in  his 
hand  for  several  seconds,  and  then 
threw  it  down  and  thereby  received  an 
unplanned  extremity  exposure  of  about 
1.1  rem. 

C.  Technical  Specification  6.8.1, 
requires  that  written  procedures  be 
established,  implemented  and 
maintained  that  meet  or  exceed  the 
requirements  and  recommendations  of 
Appendix  "A"  of  USNRC  Regulatory 
Guide  1.33  and  be  reviewed  by  the 
Operations  Review  Committee  (ORG) 
and  approved  by  the  ORG  Chairman 
prior  to  implementation.  Appendix  "A" 
of  Regulatory  Guide  1.33  (1972) 
recommends  that  procedures  for 
replacement  and  repair  of  Control  Rod 
Drives  be  established. 

Contrary  to  the  above,  from  about 
June  24, 1984  through  August  18, 1984. 
Control  Rod  Drives  were  disassembled 
in  the  CRD  Repair  Room  and  the 
procedures  used  during  the  disassembly 
had  not  been  reviewed  by  the  ORC  and 
had  not  been  approved  by  the  ORC 
Chairman. 

Collectively,  these  violations  have 
been  categorized  in  the  aggregate  as  a 
Severity  Level  III  problem  (Supplement 
IV). 

Pursuant  to  the  provisions  of  10  CFR 
2.201,  Boston  Edison  Company  is  hereby 
required  to  submit  to  this  office,  with  a 
copy  to  the  Regional  Administrator, 
Region  I,  within  30  days  of  the  date  of 
this  Notice,  a  written  statement  or 
explanation,  including  for  each  alleged 
violation:  (1)  Admission  or  denial  of  the 
alleged  violation:  (2)  the  reasons  for  the 
violation,  if  admitted:  (3)  the  corrective 
steps  which  have  been  taken  and  the 
results  achieved;  (4)  the  corrective  steps 
which  will  be  taken  to  avoid  further 
violations;  (5)  the  date  when  full 
compliance  will  be  achieved. 
Consideration  may  be  given  to 
extending  the  response  time  for  good 
cause  shown.  Under  the  authority  of 
Section  182  of  the  Act.  42  U.S.C.  2232, 
this  response  shall  be  submitted  under 
oath  or  affirmation. 

Dated  at  Bethesda,  Maryland  this  29th  day 
of  November  1984. 
For  the  Nuclear  Regulatory  Commission. 

]ame8  M.  Taylor. 

Deputy  Director.  Office  of  Inspection  and 
Enforcement. 


(Docket  No.  50-293:  License  No.  DPR-3S  EA 
84-112] 

Notice  of  Deviation 

Boston  Edison  Co.  Pilgrim  Nuclear 
Power  Station 

As  a  result  of  the  inspection 
conducted  on  August  6-10,  and  24, 1984, 
and  in  accordance  with  the  NRC 
Enforcement  Policy.  10  CFR  Part  2, 
Appendix  C,  49  FR  8583  (March  8. 1984). 
the  following  deviation  was  identified: 

10  CFR  20.1(c)  states  in  part:  "Persons 
engaged  in  activities  under  licenses 
issued  by  the  Nuclear  Regulatory 
Commission  . . .  should,  in  addition  to 
complying  with  the  requirements  set 
forth  in  this  part,  make  every  reasonable 
effort  to  maintain  radiation 
exposures  ...  as  low  as  reasonably 
achievable."  Regulatory  Guide  8.8, 
"Information  Relevant  to  Ensuring  That 
Occupational  Radiation  Exposures  at 
Nuclear  Power  Stations  Would  Be  As 
Low  As  Is  Reasonably  Achievable," 
dated  June  1978,  states  in  part  in  Section 
C.3.b.:  "During  operations  in  radiation 
areas,  adequate  supervision  and 
radiation  protection  surveillance  should 
be  provided  to  ensure  that  the 
appropriate  procedures  are  followed, 
that  planned  precautions  are  observed, 
and  that  all  potential  radiation  hazards 
that  might  develop  or  that  might  be 
recognized  during  the  operation  are 
addressed  in  a  timely  and  appropriate 
manner." 

Contrary  to  the  above,  on  August  18, 
1984.  and  for  an  undetermined  period  of 
the  time  prior  to  this  date,  workers 
disassembling  control  rod  drives  in  the 
CRD  Repair  Room  routinely  used  tools 
with  recognized  contact  radiation  dose 
rates  of  up  to  1000  mrem/hour,  and  no 
timely  and  appropriate  action  was  taken 
by  radiation  protection  personnel  to 
preclude  unnecessary  exposure  of 
workers  using  the  tools. 

Boston  Edison  Company  is  hereby 
requested  to  submit  to  the  Regional 
Administrator,  Region  I,  within  thirty 
days  of  the  date  of  the  letter  which 
transmitted  this  Notice,  a  written 
statement  or  explanation  in  reply, 
including:  (1)  The  corrective  steps  which 
have  been  taken  and  the  results 
achieved:  (2)  corrective  steps  which  will 
be  taken  to  avoid  further  deviations:  and 
(3)  the  date  when  corrective  actions  will 
be  complete.  Where  good  cause  is 
shown,  consideration  will  be  given  to 
extending  this  response  time. 

|FR  Doc.  •4-32277  Filed  12-10-M.  S:4S  ami 
■lUJNOCOOC  7n»-«1-« 


address  and  to  the  Regional 


worker  picked  up  the  chip  with  his  hand. 


substantial  potential  existed  for  an 


48246 


Federal  Register  /  Vol.  49,  No.  239  /  Tuesday.  December  11.  1984  /  Notices 


PRESIDENTS  ADVISORY  COUNCIL  ON 
PRIVATE  SECTOR  INITIATIVES 

Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  sponsored  by  the  President's 
Advisory  Council  on  Private  Sector 
Initiatives  which  will  be  held  on 
December  10, 1984  at  2:10  p.m.  in  Room 
474  of  the  Old  Executive  Office  Building 
in  Washington,  D.C. 

The  Council  was  established  on  June 
27, 1983  by  Executive  Order  No.  12427  to 
advise  the  President  with  respect  to  the 
objectives  and  conduct  of  private  sector 
initiative  policies,  including  methods  of 
increasing  public  awareness  of  the 
importance  of  public/private 
partnerships:  removing  barriers  to 
development  of  effective  social  service 
programs  which  are  administered  by 
private  organizations;  and  strengthening 
the  professional  resources  of  the  private 
social  services  sector. 

The  purpose  and  agenda  of  the 
meeting  is  to  discuss  the  Council's 
successful  programs  and  outline  its 
work  for  the  future. 

The  meeting  will  be  open  to  the 
public  It  is  suggested  that  any  member 
of  the  public  who  would  like  to  file  an 
oral  or  written  statement  or  desires  any 
further  information  regarding  the 
meeting  or  the  Council,  please  contact 
Ms.  Patricia  Kearney,  Director  of 
Communications  of  the  White  House 
Office  of  Private  Sector  Initiatives  at 
202/456-6676,  or  Old  Executive  Office 
Building,  Room  134,  Washington,  D.C. 
20500. 

Dated  November  23, 1964. 
]amm  K.  CoyM. 

Special  Assistant  to  the  President  for  Prirate 
Sector  Initiatives. 

EditariaJ  Note:  This  dociuneni  whs  delayed 

in  the  mail  and  was  received  by  the  Office  of 
the  Federal  Register  on  December  \0, 1984. 
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SMALL  BUSINESS  ADMINISTRATION 

(AppNcaHon  No.  0S/09-S35S) 

BNK  Industry  Investment  Co^  Notice 
of  Application  for  License  To  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  S  107.102  of  the  regulations 
governing  small  business  investment 
companies  (13  CFR  Section  107.102 
(1984)),  for  a  license  to  operate  as  a 
•mall  business  investment  company 


(SBIC)  under  the  provisions  of  Section 
301(d)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act),  (15 
U.S.C.  661  et.  seq.],  and  the  Rules  and 
Regulations  promulgated  thereunder. 

Applicant:  BNK  Industry  Investment 
Company. 

Address:  3932  Wilshire  Boulevard, 
Suite  303,  Los  Angeles,  California  90010. 

The  proposed  officers,  directors  and 
10  or  more  percent  stockholders  of  the 
Applicant  are  as  follows. 


Owiar- 

Naim 

Position 

sNp 
(par- 

' 

Bok-Nan   Kim.    3932   Wlbrara 

Oractof 

00 

Boutavanl    Suite    303.    Lot 

Angetes.  C*.  90010 

Kyu    Han    Lm.    1071    Soutti 

Pr^sKtont  And 

20 

Hoowar  Sk«M.  Los  Angelas. 

Dveclor 

CA  90006 

ChU-Ho  Km.  2740  Kemmglon 

Secretary  and 

15 

CMva.  GlwNtale.  CA  91206 

DifBCtaf 

YosMvjo    Kuroki.    317    South 

Treasurer 

5 

Pa:m    Dnva.    Daveily    HMs. 

CA  90212 

Paul       Raynvyid       Sanders. 

Gerwat  Manager  .. 

14155  Magnolia   Bouteyart. 

CA91423 

The  Applicant,  a  California 
Corporation  will  begin  operations  with 
$1,030,000  of  private  capital  and  conduct 
its  activities  principally  in  the  State  of 
California. 

As  a  small  business  investment 
company  under  Section  301  (d)  of  the 
Act.  the  Applicant  has  organized  and 
chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Act  and  will  provide  assistance  solely  to 
small  concerns  which  will  contribute  to 
a  well  balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  [>articipation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  manageaa^ 
including  adequate  pix)fitabilHyMSi 
financial  soundness  in  accordMW  with 
the  Small  Business  Investment  Act  and 
the  SBA  Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration.  1441  "L"  Street  NW., 
Washington.  DC.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 


circulation  in  the  Los  Angeles. 
California  area. 

(Catdlog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  3, 1984. 
Roliert  G.  Uneberry. 
Deputy  Associate  Administrator  for 
investment 

\FR  Doc  M-OZin  FHed  12-10-M:  8^4S  ami 
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{ Ucens*  No.  02/02-S472] 

Financial  Venture  Corp.;  Notice  of 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
(SBIC)  under  the  provisions  of  Section 
301(d)  of  the  Small  Business  Investment 
Act  of  1958.  as  amended,  (the  Act).  (15 
U.S  C.  661  et  seq],  has  been  filed  by 
Financial  Venture  Corporation, 
Fernandez  Jucos  Ave.,  #801  Santurce, 
Puerto  Rico  00907  with  the  Small 
Business  Administration  (SBA), 
pursuant  to  Section  107.102  of  Revision  6 
[48  FR  45014  (9-30-84)]. 

The  officers  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


1 

Par- 

TlSaot 
ralallonalVp 

oantol 
OiMiar- 

Jorge    L    FamaralBi.    Monle 

Chakmaiv 

10 

beio     OA-11.      EJ     RMiro. 

Preaidant.  and 

Guaynabo.      Puerto      Rko 

Director 

00625. 

Vic*  PraeidanL 

so 

CISCO   Street    R«   Pradras. 

Traaauier.  and 

Puerto  Rico  00627 

DIreclor 

Secretory.  CCO, 

0 

St.     Tommar.     Quaynatm. 

Dreclor.  Mid 

Puerto  Rco  00657 

General 

The  Applicant  will  begin  operations 
with  a  capitalization  of  $1,000,000  which 
will  be  a  source  of  equity  on  long  terra 
loans  for  qualiHed  small  business 
concerns. 

The  Applicant  will  conduct  its 
operations  principally  in  the 
Commonwealth  of  Puerto  Rico. 

As  an  SBIC  under  section  301(d)  of  the 
Act,  the  Applicant  has  been  organized 
and  chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Small  Business  Investment  Act  of  1958 
as  amended,  from  time  to  time,  and  will 
provide  assistance  solely  to  small 
business  concerns  which  will  contribute 
to  a  well-balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
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Deputy  Ui rector.  Ufjice  of  Inspection  and 
Enforcement. 
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free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  Applicant  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  Applicant 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Act 
and  the  SBA  Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
to  SBA  written  comments  on  the 
proposed  Applicant  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration.  1441  L 
Street,  NW.,  Washington,  D.C.  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  the  Santurce.  Puerto  Rico 
Area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  3, 1984. 

Robert  G.  Linebeny, 

Deputy  Associate  Administrator  for 
Investment. 

IFK  Doc.  S4-3Z1S2  Filed  1Z-10-S4:  »M  ani| 
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I  Ucens*  No.  06/06-0285) 

Future  Money  Corp^  Issuance  of  a 
License  To  Operate  as  a  Small 
Business  Investment  Company 

On  August  14. 1984,  a  notice  was 
published  in  the  Federal  Register  (49  FR 
32482),  stating  that  Future  Money 
Corporation  located  at  Two  Energy 
Square.  Suite  500.  4849  Greenville 
Avenue.  Dallas,  Texas  75206,  had  filed 
an  application  with  the  Small  Business 
Administration  pursuant  to  13  C.F.R. 
107.102  (1984).  for  a  license  to  operate  as 
a  small  business  investment  company 
under  the  provisions  of  Section  301(c)  of 
the  Small  Business  Investment  Act  of 
1958.  as  amended. 

The  period  for  comment  expired  on 
September  13, 1984.  and  no  significant 
comments  were  received. 

Notice  is  hereby  given  that 
considering  the  application  and  other 
information.  SBA  has  issued  License  No. 
06/06-0285  to  Future  Money 
Corporation. 


Dated:  December  3, 1984. 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

|FR  Doc.  84-32183  FiimJ  12-10-84:  8:4$  am| 
BIUJNQ  CODE  M»S-01-M 

f  AppHcatton  No.  06/06-0287] 

Mid-State  Capital  Corp.;  Notice  of 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as      ^ 
amended.  (15  U.S.C.  661  et  seq.),  has 
been  filed  by  Mid-State  Capital 
Corporation  (Mid-State).  510  North 
Valley  Mills  Drive.  Waco.  Texas  76710 
with  the  Small  Business  Administration 
pursuant  to  13  C.F.R.  107.102(1984). 

Mid-State  is  incorporated  in  the  State 
of  Texas.  The  officers,  directors  and  ten 
or  more  percent  shareholders  of  the 
Applicant  are  as  follows: 

Smith  E.  Thomasson,  8104  Woodcreek,  Waco, 

Texas  76710 — President  and  Director 
Matthew  A.  Landry,  Jr.,  825  Forest  Oaks 

Circle,  Waco.  Texas — Vice  President  and 

Director 
Patrick  L  Rominger.  3724  Chateau,  Waco. 

Texas  76710 — Secretary,  Treasurer  and 

Director 

First  Bank  ft  Trust,  P.O.  Box  1033,  Bryan.    | 

Texas  77805—19.64  ; 

Westview  National  Bank,  P.O.  Box  7554.    : 

Waco,  Texas  76710—14.28 
Sabine  Bank,  P.O.  Box  3317,  Port  Arthur.    | 

Texas  7764*— 10.72 
Travis  Bank  &  Trust,  P.O.  Box  42ia  Austin, 

Texas  78785—10.72 
Woodville  Bancshares.  P.O.  Box  109. 

Woodville,  Texas  75979—10.72 
First  Financial  Corp..  800  Washington,  Waco, 

Texas  76701—10.72 

The  applicant  will  begin  operations 
with  $1,400,000  paid-in  capital  and 
surplus  and  will  conduct  its  activities  in 
the  State  of  Texas  but  will  consider 
investments  in  businesses  in  other  areas 
of  the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  applicant 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  to  the  Deputy 
Associate  Administrator  for  Investment, 


Small  Business  Administration,  1441  L 
Street,  NW.,  Washington,  DC.  20416. 

A  copy  of  this  notice  should  be 
published  in  a  newspaper  of  general 
circulation  in  the  Waco  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  December  5, 1984. 
Robert  G.  Linel>eny, 

Deputy  Associate  Administrator  for 
Investment 

|FR  Doc.  84-321M  Filed  12-10-84;  8:45  am| 
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Region  I  Advisory  Council  Meeting; 
PutHIc  Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Providence,  Rhode  Island,  will  hold  a 
public  meeting  at  12:00  noon,  on 
Wednesday,  December  19, 1984,  at 
Camilles  Roman  Garden,  71  Bradford 
Street,  Providence,  Rhode  Island,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
James  A.  Hague.  District  Director,  U.S. 
Small  Business  Administration,  380 
Westminster  Mall,  Providence,  Rhode 
Island  02903.  Telephone  number  [401] 
528-4562. 

Dated:  December  4, 1984. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councib. 

IFH  Doc  84-S7I85  Filed  12-10-84: 8.-4S  sm| 
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(Application  No.  08/0»-5356] 

Application  for  License  To  Operate  as 
a  Small  Business  Investment 
Company;  HIgttland  Capital  Corp. 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  Revision  6  of  the  Rules  and 
Regulations  (13  CFR  107.102  (1984))  by 
Highland  Capital'Corporation,  4801 
Wilshire  Boulevard,  Suite  301,  Los 
Angeles,  California  90010  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958  (the 
Act),  as  amended  (15  U.S.C.  et  seq.) 

The  proposed  officers,  directors  and 
shareholders  are: 


small  business  investment  company 


<  ft   \^\J^J    \^A    vaiio   ivwilVjC    will    LfC 

published  in  a  newspaper  of  general 
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The  Applicant  will  begin  operations 
with  a  capitalization  of  $1,000,000  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  small 
business  concerns. 

The  Applicant  will  conduct  its 
operations  in  the  State  of  California. 

As  a  small  business  investment 
company  under  Section  301(d)  of  the 
Act,  the  Applicant  has  been  organized 
and  chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Act  and  will  provide  assistance  solely  to 
small  concerns  which  will  contribute  to 
a  well  balanced  national  economy  by 
fadlitaling  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  proHtability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441  "L"  Street,  NW., 
Wathingtoa  D.C.  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
Los  Angeles.  California. 

DfttMl:  Owember  S.  19M 

KooMt  G.  UBcbnry, 

Depvty  Associate  Administrator  for 
Investment 

int  Doc.  M-3St»  PiM  U-lO-Sl  MS  aa) 


P»        DEPARTMENT  OF  TRANSPORTATION 
i^«~      Federal  Aviation  Administration 


Air  Traffic  Procedurea  Adviaory 
Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C  App.  1),  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  (FAA)  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  to  be  held  from  |anuary  15,  at 
9  a.m.,  through  January  18, 1985,  at  4 
p.m.,  at  Miami  International  Airport, 
6301  N.W.  20th  Street.  Miami,  Florida. 

The  agenda  for  this  meeting  is  as 
follows:  A  continuation  of  the 
Committee's  review  of  present  air  traffic 
control  pro^^edures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  minutes. 

2.  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of  location 
and  dates  for  subsequent  meetings. 

Attendance  is  open  to  the  interested 
public  but  Umited  to  the  space 
available.  With  the  approval  of  the 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persona  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify,  not  later  than  January  11, 
1985,  Mr.  Walter  H.  Mitchell,  Executive 
Director,  ATPAC,  Air  Traffic  Service, 
ATO-301.  800  independence  Avenue. 
SW.,  Washington,  D.C.  20591.  telephone 
(202)  426-3725.  Information  may  be 
obtained  from  the  same  source. 

The  next  quarterly  meeting  of  the 
FAA  ATPAC  is  scheduled  to  be  held 
from  April  22  through  April  25, 1965.  in 
Washington.  DC. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

Issued  in  Washington,  D.C.  on  December  4. 
1984. 

Walter  H.  MUcImU. 

Executive  Director.  Air  Traffic  Proceduret 

Advisory  Committee. 

(IK  I>oc  St-SZiaO  ra«d  l2-10-a4:  K4S  aai| 
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Petition  for  Exemption;  Summary  of 
Petition*  Received  and  Oispoaitiona  of 
Petitions  iaaued 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petition  for  exemption 
received  and  of  dispositions  of  prior 
petitions. 

StlMMARV:  Pursuant  to  FAA's 

rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  December  31. 1964. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204), 

Petition  Docket  No. ,  800 

Independence  Avenue  SW.. 
Washington.  DC.  20591. 


FOR  RMTNER  IWFOimATlOW  CONTACT. 

The  petition,  any  comments  received 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  916, 
FAA  Headquarters  Building  (FOB  IDA)., 
800  Independence  Avenue  SW., 
Washington,  D.C  20591:  telephone  (202) 
426-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11-27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C.  on  December  5, 
1984. 
John  H.  Cassady. 

Assigtant  Chief  Counsel,  ReguJationt  and 
Enforcement  Division. 
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iMDOnM  iNQnway  iranic  sarvty 
Adniinistfstion 

PuMte  Meeting  and  Announcement  of 
TecfMiical  Meeting  on  tfie  Agency'e 
Current,  Planned  and  Proepective 
Reaearch  on  Lighting 


:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACHON:  Notice. 


:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  rulemaking,  research  and 
enforcement  programs,  and  at  which 
NHTSA's  current,  planned  and 
prospective  research  on  lighting  will  be 
discussed.  The  agency  seeks  papers  and 
oral  presentations  from  industry  and  the 
private  sector  on  lighting  research  and 
development.  The  agency  has  chosen  to 
combine  the  quarterly  public  meeting 
with  a  technical  meeting  to  reduce  the 
costs  which  would  be  incurred  if 
separate  meetings  were  held. 

DATIS:  The  public  meeting  relating  to 
the  agency's  rulemaking,  research  and 
enforcement  programs  will  be  held  on 
February  6, 1985,  beginning  at  10:30  a.m. 
Questions  relating  to  the  agency's 
rulemaking,  research,  and  enforcement 
programs,  must  be  submitted  in  writing 
by  January  15, 1985.  If  su^icient  time  is 
available,  questions  received  after  the 
January  15  date  may  be  answered  at  the 
meeting.  The  individual,  group  or 
company  submitting  a  question  does  not 
have  to  be  present  for  the  question  to  be 
answered.  A  consolidated  list  of  the 
questions  submitted  by  January  15  and 
the  issues  to  be  discussed  will  be  mailed 
to  interested  persons  on  January  31, 1985 
and  will  be  available  althe  meeting. 

Requests  to  make  a  formal 
presentation  on  lighting  must  be 
submitted  nbt  later  than  January  15, 
1965. 

AOONCSSca:  Questions  for  the  February 
6.  meeting  relating  to  the  agency's 
rulemaking,  research,  and  enforcement 
programs  should  be  submitted  to  Barry 
Felrice,  Associate  Administrator  for 
Rulemaking,  Room  5401,  400  Seventh 
Street,  SW.,  Washington.  D.C.  2050a 

Requests  to  make  a  formal 
presentation  on  lighting  should  be 
addressed  to  Michael  Perel.  NRD-11, 
Crash  Avoidance  Research  Division, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street.  SW., 
Washington,  D.C.  20590  (202  755-8753). 

The  public  meeting  will  be  held  in  the 
Conference  Room  of  the  Environmental 


Protection  Agency's  Laboratory  Facility, 
2565  Plymouth  Road.  Ann  Arbor, 
Michigan. 

SUPVLCMCNTARY  INFORMATKMI:  NHTSA 
will  hold  a  meeting  to  answer  questions 
from  the  public  and  industry  regarding 
the  agency's  rulemaking,  research,  and 
enforcement  programs  on  February  6. 
1985.  The  meeting  will  begin  at  10:30 
a.m.,  and  will  be  held  at  EPA's 
laboratory  facility  in  Ann  Arbor. 
Michigan.  The  purpose  of  the  meeting  is 
to  focus  on  those  phases  of  these 
NHTSA  activities  which  are  technical, 
interpretative  or  procedural  in  nature.  A 
transcript  of  the  meeting  will  be  availble 
for  public  inspection  in  the  NHTSA 
Technical  Reference  Section  in 
Washington,  D.C.  within  four  weeks 
after  the  meeting.  Copies  of  the 
transcript  will  then  be  available  at 
twenty-five  cents  for  the  Brst  page  and 
five  cents  for  each  additional  page 
(length  has  varied  from  100  to  150  pages] 
upon  request  to  NHTSA  Technical 
Reference  Section,  Room  5108,  400 
Seventh  Street.  SW.  Washington.  D.C. 
20590. 

At  the  close  of  the  usual  question  and 
answer  session  a  discussion  of  the 
agency's  lighting  research  program  will 
be  held.  Immediately  thereafter,  (or  on 
the  following  day.  February  7, 1985 
depending  on  the  number  of  participants 
desiring  to  make  presentations),  the 
agency  will  conduct  a  technical  meeting 
at  which  presentations  will  be  made 
regarding  the  agency's  lighting  research 
program.  Several  agency  officials 
involved  in  the  program  will  make 
presentations,  and  industry 
representatives  and  other  interested 
individuals  are  invited  to  make  similar 
technical  presentations. 

The  complete  details  on  the  technical 
meeting  on  lighting  will  be  provided  in  a 
subsequent  notice. 

Issued  on  December  5, 1984. 
Bairy  Felrice. 
Associate  Administrator  for  Rulemaking. 

|FR  Doc  M-322S3  FIM 1Z-10-M:  1:48  am) 
MUMa  coot  4»M-«»-« 

Reeearch  and  Special  Programa 
Admlnlatration 

Appilcationa  for  Renewal  or 
Modification  of  Exemptlona  or 
Appflcatlona  To  Become  a  Party  to  an 
Exemption 

AOINCV:  Materials  Transportation 

Bureau.  DOT. 

ACnON:  List  of  Applications  for  Renewal 

or  Modification  of  Exemptions  or 

Application  to  Become  a  Party  to  an 

Exemption. 


summary:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Regulation  of  the 
Materials  Transportation  Bureau  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  ejected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  applications  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  application  numbers  with  the 
suffix  "F'  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comment  period  closes 
December  27. 1984. 

Address  Comments  to:  Dockets 
Branch.  Office  of  Regulatory  Planning 
and  Analysis.  Materials  Transportation 
Bureau.  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  ' 

FOR  FURTHER  INFORMATION:     Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Branch.  Room 
8426,  Nassif  Building.  400  7th  Street, 
S.W.,  Washington,  DC. 


fto- 

A|ipicaiton 
numtwr 

—          Appkiv* 

imMl 
el 

— «mp 
Hon 

270S-X 

■  ■  -       -     -» I—--— 1     1       ■■■J          Ua^^iiaKi^bk^ 

US   OdMitnwit  o«  Datanw.  WMh- 

2709 

27(»-X 

270e 

iogtoo.  DC. 

3095-X 

Oowai    ScNumbargar    knt.    Tuln. 
OK' 

30S6 

3330-X 

Babcock  a  WHcox.  Lynohtmrg.  VA  • 

3330 

«72e-X 

loo.  DC 

4726 

4S03-X 

TutM.OK«. 

4803 

S022-X 

US   Dapvtnwnl  o<  DMnM.  WMh- 
inglon,  DC. 

5022 

52<»-X 

B206 

8267-X 

CoMtal     InduMnM,      inoofpofBMd. 
CartttadlNJ. 

e2«7 

8267-X 

UTICO  Cwporrtion,  Pttwwir,  NJ 

6287 

65*»-X 

T«xa«  InstrunwKs.  Inc .  DM**.  TX  ..  . 

8643 

65e3-X 

PtiMO*  PMotKjni  ConipMiy.  Dfim 

MM.  OK. 

S5S3 

•eae-x 

AifC(haoc  mc.  Mwtey  Mil.  Nj 

8626 
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4B2S1 


Re- 

AppkcMon 
nucnbar 

AppliCMl 

newal 
ol 

exemp- 
ton 

mnrSt. 

HatoOMtnn    Prodbfl*    Cci^nrafeon. 

Hackenuck.  ^4J 

6022 

89Ct-X_ 

MonewM  Coonpany.  Si  Lauk.  MO. 

6061 

7052-* 

Mot  Energy   LimMd.  BurnMy.  iH, 
C«iada«. 

70&2 

7466.x 

NJ. 
HydnK  ChwMcal  Coinpwy.  M4a>au- 

7466 

7e2S-X 

7S2S 

kM,  Wl>. 

7641-X. 

Aancan  RrMdam  UnM.  4Jd,  O*- 
IWHtCA. 

7641 

7657-X _.. 

Welkar  Engw>eering  Co«»ip«ny.  Susw 
Ljnd.rx« 

7657 

776&-X 

7785 

777*g( 

Plpa  Itocovwy  Syilaaw.  Inooiiiaial- 

•d.  Houaion.  TX. 

7774 

7835-X 

Air  Products  aryj  Chefmcals.  Inc..  Al- 
tanlown.  PA  '. 

7835 

8115-X 

AcuMi  CorporatKM.  Mowitan  Viaw. 

CA. 
SLEMI.  Pwia.  Frwca 

8115 

St2»JC.     .- 

8126 

ei2»-x 

FauvalGirel.  Paria.  Franca _ 

8126 

B127-X 

Socala  Nalunala   Daa  Poudiaa  at 
Eiplosits,  Bargarac.  Franca. 

8127 

ei29-X 

Monsanto  Company,  Samt  Louia.  MO- 

8129 

8141-X 

Dm  Boeiag  Co,  SMttla.  WA..   . 

8141 

8144-X 

la  Americas,  mcorporalaa  Witoang- 
kwOE. 

8144 

8144-X 

Anas  Poaider  Con«>aoy.  OaRas.  TX 

8144 

ei67-X 

Uanoatat  Corporainrv  Htm  Ycrii.  NY 

8167 

B299-X 

HTL  Industnea,  Inc..  Duwie.  CA  • 

8299 

8386-X 

J.  J  Maugel  Co..  BurtarOt.  CA* 

8386 

8480-X 

The  Gillette  Compeny.  Boaton.  MA 

8480 

8489-X 

FMC  Corporation.  PhiladelpNa.'PA  ■<>. 

8489 

B494-X 

Fiuatiaul  Corporaton.  Omaha,  NE 

8494 

esoo-x. j^ 

niiagaW  Chamcal  S  Resavoh.  Inc.. 
St.  Gabnal.  LA. 

8509 

6SI6-K. 

0cm  dhtmcM  Ca,  Fraeport  TX 

6510 

esie-x 

AKanlc  ConlairMr  Una.  Uaitod.  Eto- 
abeth.  NJ 

8519 

B520-X 

AAaa  Poti&m  Company,  Daiaa.  TX 

8520 

B522-X 

Bay  Slre«  Packing.  Santa  Fa.  CA    . 

8522 

85S4-X _ 

Mesabi   Powder   Corr^tany.    Hibtnng. 

MN. 
E.  L  du  Pom  da  Neaioura  «  Oompa- 

8554 

8554^ 

8554 

ny.  Inc..  Wilmmgtoo.  DE. 

B554-X 

lee.  PA. 

8554 

8558-X 

Trajan  Corporation.  SaN  Lake  Oty. 

UT. 
HTL  InduaMaa.  bK..  Du«1a.  CA .— 

8568 

8561-X 

8561 

SS66-X , 

Gun  Corp,  StamhwA  CT._    ..    j 

8565 

8572-X 

American   Exploaivaa,    Inc..   Haydan 
Laka.O. 

8572 

88U-X 

FIBA  Laaaiiv  Campari,  kic,  Waal- 
borough.  MA. 

8612 

^^4^_X 

••w^^tf    H^ffto    tnootpOTAlsd,    Port 
Heron.  Ml 

6846 

8680-X 

Waller  Kidde.  Wake  Forest.  NC._ 

8680 

e74»-X 

Batieiia,  Pacific  Northweat  Lflborato- 
rlas.Rchland.WA. 

8748 

8811-X 

Araancan  Hoechst  Corporation,  Som- 
arv«a.  NJ" 

8811 

8877-X 

8CM  SpeoiaWr  Chaanlcali.  Owiaa- 

vHle.  FL 

8877 

89S6-X- 

CA. 

8959 

8967-X....... 

HvcuIMc    Iii00ip0**l<d,    WHfTiingtoiX 
NL  MoCulo«^\/NL  hiduatriaa,   kic 

8967 

8971-X 

8971 

HaualoaTX. 

eoo3-x 

Qanaral    El«:tilc    Co..    San    Joaa, 
CA". 

9003 

•117-X 

Fiai*inCoipoiallnvMoMlon.1Xi«_J     Btl7 

»ie2-x....... 

Sloneoo.  Inc.,  Oaoono.  CO  '« 

8182 

e20i-x 

Ma.Cai«da" 

9201 

•241-X 

Slonaco.  Inc..  Dacono,  CA '• —    ._. 

9241 

BM4-X 

Stanaco.  Int.  Oaoono.  00  " 

6244 

9»«6-X.-.„ 

Kioaa  lac..  San  Famando.  CA  •• 

•246 

•2se-x...-_ 

U  &  Oeparlmart  o<  Oatanaa.  Wash- 

9256 

■  To  renew  and  10  suMwras  a  5  faHon  capacity  DOT 
SpecificatKXi  37A  as  additional  containers 

To  fpnew  and  authome  subiect  cargo  tanks,  buM  pnor  to 
Augint  1.  1963.  X)  be  used  wdhoal  nauntaapaAs  installed 
at  the  aNaohmenl  pomt  or  ate  oirertum  pfolscaon. 

'  To  authorize  lithium  molybdenum  disuMide  and  tttnurn 
tiaKaMaaPBaraanata  as  addifeonal  oharwcsl  wMiaup. 

■  To  iiiaei  and  lo  authorm  shipment  ol  sodium  hydrogen 
aulila  aokilion   38%    and   acetic   acid  56%   as  additxinal 


•  To  authorize  cargo  vessel  and  rail  as  additional  modes  ol 
transportation. 

'  To  authorize  common  carriers  as  an  anamale  source  ol 
Iransponaaon. 

•  To  aMlheiii.e  an  addKional  pressure  vessel  design 

•  To  aatiohia  ran  as  an  adoikonal  mode  ol  transportation. 
>*  To  aulionxe  shipment  ol  bulk  polypropylene  bags  con- 
hazardous  aialBnals  m  laaa  Mae  »uck  load 


■  ■  To  auitonza  modHied  hydroststx:  retesting  parameters 
tor  healing  syilam  of  cargo  tank. 

"To  renew  and  suttx>rize  use  ol  sdditional  non-OOT 
specMcabon  portable  tanks  built  to  the  ASME  Code. 

"  To  amhoriie  chromic  aoid  as  an  addiuuiial  oommodRy. 

>'  To  aultonze  raH  as  an  additional  mode  ol  transporta- 
tion. 

'•  To  authorize  highwav  and  rai  as  aridlMnal  modea  of 


"  To  auSiorize  rail  as  an  additiorul  mode  ol  Irsnsporta- 
«on.  __ 

'^  To  aultiortza  ran  as  an  additional  mode  o4  transporta- 


"To 


as  aa  addMorvl  atoda  of  twiis^mila 


AppHcation  number 


44S3-P.. 

5206-P.., 
6325-P.., 
705a-P_. 
7052-P.. 

8129-^.. 
8129-P_ 
ei2»-P.. 


8129-P.. 

8453-P. 
8526-P... 

6S26-r... 

8554.P.. 
8556-P.. 


8645-P.. 


•  To  auVonza  siAtsct  cmqfi  lankSw  feu* 
1983.  to  be  used  wittwul  mounting  pads 
sttachmara  poml  ol  die  overturn  piQlsoboaa. 


pfiorlo  August  1. 
instaNad  M  Iha 


8e37-P_ 


9266-P- 


Appkcanl 


ASM  Contracting, 

Grove  CHy.  PA. 
Douglas  Exptosivas.  Inc.. 

Philipstxirg,  PA. 
A  6  M  CunbauSng, 

Grove  City.  PA. 
MoloralAt  Inc., 


Sinoar  Cofnptny. 


PA. 
Weyerhaeuser  Company. 

Taooma,  WA. 
Synlaa  (U£AJ  Mc, 

PaioAMaCA. 
Oanerai  Molars 

CoipaMlian,  DaWH. 

Ml. 
^CD  cmHrowiianlal 


Coiporatian.  BuIIalo, 
NY 

taosiiiiss  a 

Supply,  inc.  HUanos, 


Transpertalian 

Company.  lnG»tL 

U)ua,Ma 
The  Oavdland. 

CokaiftMS  A  CkwfeiaMI 

mghwar.  mc 

Cleveland.  OH 
A  *  M  ConMcftnQ, 

GrovttOly.l>A. 
Union  CwtMM 

CotpoBrton,  Ovtuiy, 

CT. 
A  6  M  Contrsctins, 

QioveCNy,  PA. 


Surveys,  Inc.,  Wsston, 

wv. 

MoiaiMlnaar  Lagging  a 


CorporaRion,  Vienna, 
wv. 
SpaclMHa,  Inc..  MUta^ 


WA. 


Inc.,  Radnor,  PA. 


4453 
5206 

6325 

70S2 
7052 

8129 
6129 
8219 

8129 

64S3 

6526 
8526 


6556 


8645 


6845 

8637 
9069 
9266 


This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC,  on  December  4, 
1984. 

|.R.  Grothe, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Regulation,  Materials 
Transportation  Bureau. 

[PR  Doc  64-32258  Filed  12-10-84:  8:45  am| 
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Applications  for  Exemptions 

AOENCV:  Materials  Transportation 
Bureau.  DOT. 

action:  list  of  Applicants  for 
Exemption. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Ik4aterials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Regulation  of  the 
Materials  Transportation  Bureau  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  m 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — ^Motor 
vehicle,  2 — Rail  freight,  3 — Cargo  vessel, 
4 — Cargo-only  aircraft  5 — Pasaeoger- 
carrying  aircraft. 

date:  Comment  period  closes  January 
15. 1985. 

ADDRESS:  Comments  to:  Dockets 
Branch,  Office  of  Regulatory  Planning 
and  Analysis,  Materials  Transportation 
Bureau.  U^  Department  of 
Transportation.  Washingtoa  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHBI  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  8426,  Nassif  Building.  400  7th 
Street.  SW..  Washington.  DC 


48252 Federal  Register  /  Vol.  49.  No.  239  /  Tuesday.  December  11.  1984  /  Notices 


New  Exemptions 


Adptcam 


RSQulBton^s)  sitaclid 


Natur*  01  •mmpUon  Iharaof 


3347-N 


Booniftock  InMmaiional,  Inc..  HouMon.  TX.. 
OuraoaH  Ine,  BMwI.  CT 


9349-N 
93S0-N 
a3S2-N' 

93S4-M 

asss-N 

sase-N 

90S7-N 
93S8-N 

9350-N 

B3eO-N 


AaM«c  Cyindw  Cwp..  JacksonvOn  FL _ 

Squa*  D  Ca.  Ftoranca,  KY 

M»lnni>  Papain*  Syttaim.  Inc-.  Houston.  TX 


CodipanNa   Mko   Oumca    Braailara.    Sao 

PaiAt.  SP  Biasl. 
Eaaknan  Kodak  Ca.  Rochaaiar,  NV 


ca  Mock  Co..  CoratM.  TX.. 


DynaMna  Afi,  Swadan,  Gotfianbur^  Sw»adofl 
AaMand  OH.  me.,  OuMn.  OM 


BONOICO.  Inc..  My  I 


Sou*)  Paciic  Tranaportabon  Co.,  San  Fran- 
daco.CA. 


49  CFR  173.302<aM1|.  *73304<aM1).  17S3. 
178.42 

49  CFR  Pwls  10O-199.. 


49CFR  173.34(1).. 
49  CFR  173  302 


49  CFR  173119.  173  304. 173.31S.. 

49  CFR  173.127.  173  184.  17S.244. 
49  CFR  Pwls  100-199 


49      CFR       173.302(aM1).       173.304<aMt). 
173304(b)(1).  175.3,  178.42 

49  CFR  173315 


49  CFR  Part  173.  SubpMt  D.  F. 


49  CFR  1733(c).  Part  173.  Subpwl  0.  E.  F, 
H. 

49  CFR  172^04,  174  24(at 


To  mwnjlaclure.  mwli  and  mN  non-OOT  apacilical.on  ttainlass  Wee*  cylinders  not 

to  ancaad  1600  psig.  lor  ttipmtnk  o«  vanout  RamniaMa  and  nonflammaWa 

gaaaa  (Mode*  1.4) 
To  autttonze  Mhwm  banene*  compnaed  o)  i<>  10  low  ceMs.  eac^  containing  OS 

grams  ol  Mtium.  no<  lo  ancaed  a  tout  ol  2  grains  per  battery  to  be  shipped  at 

essentially  non.<egulat*d  (Modes  t.  2.  3.  4,  S.) 
To  auttKxo*  the  rebuMmg  ol  DOT  Specilication  4  sanes  cylinders  by  a  method 

other  than  as  prescnb«d  (Mode  1  ) 
To  authorize  shHjmant  ol  suHur  hexalluonde  in  non-OOT  specification  container* 

aa  an  integral  part  ol  a  orcxjit  biaakar.  (Modes  1.3) 
To  manutadura.  marti  and  sa«  <t«placamant  nwiar  proving  urais.  lo  be  alfned  to 

a  b«ick  or  kailer.  lor  shipment  ol  hytkocartxyi  products,  classed  as  flammable 

liquid  or  flammable  gas.  (Mods  1 ) 
To  authorm  sh^ment  ol  nitrocelluloee.  imtted  «nth  30%  ethyl  alcohol  In  non- 
OOT  specilication  ftierboard  drums  (Modes  1.  2.  3  ) 
To  authonre  lithium  batteries  comprised  ol  up  to  t  5  grams  per  ceH  with  each 

battery  not  aiceadmg  2  grams  as  essentially  nonregulated  (Modes  t.  2.  3.  4, 

5) 
To  manulactuta.  maili  and  sail  non-(X)T  specification  cylinders  comparable  to 

(X3T  Specificalion  3E  cylinders,  lor  shipment  ol  various  flammable  and  non- 
flammable gases  (Modes  1.  2.  3.) 
To  authorm  shipment  o<  various  flammable  and  nonflammabM  gases  m  non-OOT 

speoficaton  IMO  S  ponsbie  tanks  (Modes  1.  2.  3 ) 
To  authorize  sivpment  ol  various  flammable  or  corrosive  liquds  m  up  lo  one 

gallon  capacity  glaas  or  polyethylene  containers  overpecfced  m  a  thermolormed 

(ugh  density  polyethylene  caaa  (Mode  t  ) 
To  manutactura.  mark  and  sell  norvOOT  specification  putyelhytoria/flbergla** 

conlainar*  o4  90  gallon  capacity,  lor  shipment  of  various  flammable,  poiaona. 

and  ctmoaivaa.  iKjuids  or  solids  mcludmg  uaa  aa  a  salvage  dnjm.  (klodea  1,  2.) 
To  allow  the  transmisaion  ol  shipping  paper  information  via  an  agreed  to 

electronic   bMng   system,   without   shipper   cerWication.   as   a   substitute   (or 

shipping  papers  prepared  t>y  the  stopper  (Mode  2.) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C  1806;  49  CFR  1.53(e)). 

Issued  in  Washingtoa  DC  on  December  3. 
1984. 

|JL  Grady. 

Chief.  Exemptions  Branch.  Office  of 
Hazardous  Materials  Regulation.  Materials 
Transportation  Bureau. 

|FR  Doc  as-SZZSr  riled  12-11-94:  S:45  ami 
■LUNOCOOC  4910-90-M 

OEPARTMEMT  OF  THE  TREASURY 
BuTMMi  of  Alcdiol,  Tobacco  and 


Granting  of  Relief 

agency:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF). 

ACTION:  Notice  of  Granting  of  Relief 

horn  Disabilities  Incurred  by 

Conviction. 

summary:  The  person  named  in  this 
notice  have  been  granted  relief  by  the 
Director,  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  As  a  result,  these  persons 
may  lawfully  acquire,  transfer,  receive, 
ship,  and  possess  firearms  if  they  are  in 
compliance  with  applicable  laws  of  the 
juriaudiction  in  which  they  live. 

FOR  niRTHER  MFORMATION  CONTACT 

Special  Agent  in  Charge  Paul  M. 
Durham  Firearms  Enforcement  Branch, 
Firearms  Division.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Washington,  DC 
20028  (202-566-7258). 


SUPM^MCNTARY  INFORMATION:  In 

accordance  with  18  U.S.C.  925(c),  the 
persons  named  in  this  notice  have  been 
granted  relief  from  disabilities  imposed 
by  Federal  laws  with  respect  to  the 
acquisition,  transfer,  receipt,  shipment, 
or  possession  of  firearms  incurred  by 
reason  of  their  convictions  of  crimes 
punishable  by  imprisonment  for  a  term 
exceeding  one  year. 

It  has  been  established  to  the 
Director's  satisfaction  that  the 
circumstances  regarding  the  convictions 
and  each  applicant's  record  and 
reputation  are  such  that  the  applicants 
will  not  be  likely  to  act  in  a  manner 
dangerous  to  public  safety,  and  that  the 
granting  of  the  relief  will  not  be  contrary 
to  the  public  interest. 

The  following  persons  have  been 
granted  relief: 

Adams.  Martin  Joe,  Route  1,  Box  59, 
Blackey,  Kentucky,  convicted  on 
March  12, 1979,  in  the  United  States 
District  Court,  Pikeville.  Kentucky. 
Aim.  Robert  Dwayne,  1629 10th  Avenue 
South,  Fargo,  North  Dakota,  convicted 
on  June  27, 1968.  in  the  Wilkin  County 
District  Court  Breckenridge. 
Minnesota. 
Ambrose,  C.  Hyde.  3919  Cypress  Street, 
Moss  Point,  Mississippi,  convicted  on 
December  2, 1981,  in  the  United  States 
District  Court  of  Southern  Mississippi. 
Anderson.  Bruce  David.  5915  108th 
Street,  Gig  Horbor,  Washington, 
convicted  on  January  24, 1975,  in  the 
Superior  Court,  Pierce  County. 
Washington. 


Arif.  Rafat  K..  7101  252nd  Street,  Apt.2, 
Bellerose,  New  York  convicted  on  July 
17. 1981.  in  the  United  States  District 
Court,  Eastern  District  of  New  York. 

Atha.  Calvin  W..  Route  1,  Box  72, 
Cheyenne.  Oklahoma,  convicted  on 
March  10, 1983,  in  the  United  States 
District  Court.  Western  Judicial 
District  of  Oklahoma. 

Beardall.  John  Neil.  1480  West  1700 
North,  Provo,  Utah,  convicted  on 
January,  24, 1977,  in  the  United  States 
District  Court,  Boise,  Idaho. 

Beck.  Robert  H..  47  Brookline  Dr.,  Utica, 
New  York,  convicted  on  November  22, 
1977,  in  the  Oneida  County  Court. 
New  York. 

Bilski.  Richard  B..  3611  Colby,  SW, 
Wyoming.  Michigan,  convicted  on 
October  28, 1980,  in  the  Circuit  Court. 
Kent  County,  Michigan. 

Bloom.  Joel  Harvey,  4441  South  Congree 
Avenue,  Lake  Worth,  Florida, 
convicted  on  January  24, 1980,  in  the 
Circuit  Court.  Palm  Beach  County, 
Florida. 

Bodda.  John  Kyle.  1813  Leland  Dr., 
Everett,  Washington,  convicted  on 
May  11, 1978,  in  the  Snohomish 
County  Superior  Court,  Washington. 

Bowdon.  Bob  Ray.  102  Phillips  Terrace, 
Dothan,  Alabama,  convicted  on  April 
24, 1961,  In  the  Faulkner  County 
Circuit  Court,  Faulkner  County, 
Arkansas:  and  on  August  8, 1963,  in 
the  Phillips  County  Court.  Holdreon, 
Nebraska. 

Brown.  Ernest  Rudolph,  Box  656, 
Lebanon.  Virginia,  convicted  on 
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March  5. 1952.  in  the  Circuit  Court, 
Russell  County.  Virginia;  and  on 
February  18. 1982,  in  the  United  States 
District  Court,  Abingdon,  Virginia^. 

Brown.  Stanley  Merton,  Box  7707,  Route 
175,  Jessup,  Maryland,  convicted  on 
March  18. 1966,  in  the  Anne  Arundel 
County  People's  Court,  Anne  Arundel. 
Maryland. 

Brown.  Timothy  Leroy,  5120  Main 
Street.  Bay  City.  Oregon,  convicted  on 
April,  1977,  in  the  Superior  Court, 
Franklin  County,  Washington. 

Broyhill.  James  Herbert,  Route  3.  Box 
465,  Connelly  Springs,  North  Carolina, 
convicted  on  April  27, 1977,  in  the 
Superior  Court  of  Burke  County. 
Morgantown.  North  Carolina. 

Bryan,  Marcus,  2572  Lenox  Road,  NE, 
Apt.  F9,  Atlanta,  Georgia,  convicted 
on  August  10, 1976.  in  the  Circuit 
Court,  Carroll  County,  Virginia;  and 
on  August  18, 1976,  in  the  Circuit 
Court,  Grayson  County,  Virginia. 

Cermak,  Raymond  Leroy,  3737  Hubbard. 
Apt.  202,  Robbinsdale,  Minnesota, 
convicted  on  December  6. 1976.  in  the 
Ramsey  District  Court.  St.  Paul, 
Minnesota. 

Chambers,  Ward  Gumey,  RFD  3.  North. 
Wilkesboro.  North  Carolina, 
convicted  on  November  21. 1957.  in 
the  United  States  District  Court. 
Wilkesboro,  North  Carolina. 

Champion,  Donald  David,  Route  2. 
Marion.  Kentucky,  convicted  on 
December  8, 1980.  in  the  United  States 
District  Court.  Paducah,  Kentucky. 

Chevalier,  Emile,  East  Road,  Speculator, 
New  York,  convicted  on  September 
26, 1960.  in  the  County  Court. 
Chautaugua  County.  New  York. 

Childrey,  Booker  T.,  3842  April  Street. 
Montgomery.  Alabama,  convicted  on 
January  19, 1970,  in  the  United  States 
District  Court,  Montgomery,  Alabama. 

Chowning,  Billy  Clark.  872  Aim  Street, 
Versailles,  Kentucky,  convicted  on 
May  10, 1978,  in  the  Fayette  Circuit 
Court,  Lexington,  Kentucky. 

Christianson,  Lester  Victor,  82  Irving 
Place,  New  York,  New  York, 
convicted  on  September  30, 1971,  in 
the  United  States  District  Court. 
Southern  District  of  New  York. 

Ciulla,  Vincent,  16  Point  Beach  Drive, 
Milford.  Connecticut,  convicted  on 
November  23, 1953,  in  Afton, 
Oklahoma;  and  on  May  21, 1961.  in 
Lynn,  Massachussetts. 

Cook,  Clarence  Camp.  708  Patricia 
Street,  Talladega,  Alabama,  convicted 
on  February  13, 1978,  in  the  United 
States  District  Court,  Northern  District 
of  Alabama. 

Cragle,  David  Eugene,  106  Astonia. 
Cedar  Hill.  Texas,  convicted  on 
January  15, 1979,  in  the  Criminal 
District  Court  #1,  Texas. 


Crossland,  Thomas  Mack,  308  Carlton 
Way,  Muskogee,  Oklahoma,  convicted 
on  December  17, 1979,  in  the  Eastern 
District  Court  of  Oklahoma, 
Muskogee,  Oklahoma. 

Cundiff,  James  Oscar,  Route  2.  Box  256, 
Irvington.  Kentucky,  convieted  on 
January  12. 1979.  in  the  Breckinridge 
Circuit  Court,  Hardinsburg,  Kentucky. 

Davis,  Charles  Albert,  Jr.,  RD  #1.  Tracy 
Road.  Liston.  New  York,  convicted  on 
May  16. 1979.  in  the  St.  Lawrence 
County  Court.  Canton.  New  York. 

Davis.  Reginald,  7057  Niagara.  Romulus. 
Michigan,  convicted  on  May  15, 1969, 
in  the  Ulecorder's  Court,  City  of 
Detroit,  Michigan;  and  on  March  24. 
1972,  in  tne  Recorder's  Court  City  of 
Detroit.  Michigan. 

Davis,  Richard  Allen,  low  ' 

CoUingswood  Drive,  Harrisburg. 
Pennsylvania,  convicted  on 
September  7, 1977.  in  tMe  United 
States  District  Court,  Middle  District 
of  Pennsylvania.  Sci^anton. 
Pennsylvania.  4 

Davis,  William  M.,  403  West  Twilight 
#811.  Longview.  Texas,  convicted  on 
May  18. 1979.  in  the  District  Court 
Goodland,  Kansas. 

Davis,  William  Randall,  124  Davidson 
Avenue.  Savannah,  Georgia, 
convicted  on  September  24. 1974,  in 
the  Circuit  Court,  Portsmouth, 
Virginia. 

Dean,  Loren  Lind,  5835  Bryant  Avenue 
North,  Brooklyn  Center,  Minnesota, 
convicted  on  July  11, 1977,  in  the 
Hennepin  County  District  Court 
Minneapolis,  Minnesota. 

Delks,  Frank,  241  Kenilworth.  #3, 
Detroit.  Michigan,  convicted  on  July 
12, 1939,  in  the  Wayne  Coimty 
Recorder's  Court  Detroit  Michigan. 

Dickey,  Curtis,  Route  1,  Box  215,  Bedias, 
Texas,  convicted  on  September  24, 
1953.  in  the  District  Court  Walker 
County,  Texas. 

Dohmeyer,  William  Elroy,  Route  1.  Box 
24A,  Iron  Ridge,  Wisconsin,  convicted 
on  December  3, 1965,  in  the  Ozaukee 
County  Court,  Port  Washington, 
Wisconsin. 

Doss,  Cecil  Wray,  Sr,  Route  #1,  Box  2. 
Rocky  Mount.  Virginia,  convicted  on 
September  11, 1979,  in  the  Circuit 
Court,  Franklin  County,  Virginia. 

Draper,  James  Bristow,  Unit  D-io. 
Stonehedge.  South  Burlington, 
Vermont  convicted  on  September  22, 
1980.  in  the  District  Court  of  Vermont. 

Duncan,  Hugh  Homer,  5155  Chemin  de 
Vis.  Atlanta,  Georgia,  convicted  on 
June  19. 1981,  in  the  District  Court 
Brunswick,  Georgia. 

Dunwoody,  Stephen  Akin,  1713 
Mulberry  Road.  Martinsville.  Virginia, 
convicted  on  May  4. 1981.  in  the 
Circuit  Court.  Martinsville.  Virginia. 


Echols,  Joe  W.,  10405  West  Orange 
Grove.  Tucson.  Arizona,  convicted  on 
May  16. 1974,  in  the  Circuit  Court  of 
Fairfax  County,  Fairfax,  Virginia. 

Fanus,  Irwin  Lee,  408  West  Street 
Carlisle,  Pennsylvania,  convicted  on 
August  31, 1971,  in  the  Court  of 
Common  Pleas,  Cumberland  County, 
Pennsylvania. 

Ford,  Doran  Lee,  536  East  Lexington 
Avenue,  El  Cajon,  California, 
convicted  on  August  9, 1984,  in  the 
United  States  District  Court,  Southern 
District  San  Diego,  California. 

Fqy,  William  Joseph,  1730  Lafayette 
Boulevard.  Norfolk.  Virginia, 
convicted  on  March  28, 1969.  in  the 
Corporate  Court  City  of  Norfolk. 
Virginia. 

Gaffney,  Karen  Lee  Hayes,  Dogwood 
Valley.  Stanardsville.  Virginia, 
convicted  on  August  14, 1980,  in  the 
Circuit  Court,  City  of  Norfolk, 
Virginia. 

Getzwiller,  William  Albert,  P.O.  Box 
2422.  Paso  Robles,  California, 
convicted  on  August  8, 1978,  in  the 
United  States  District  Court.  Tucson, 
Arizona. 

Gilbert,  Rupert  George,  3106  Kenilworth 
Avenue.  Apt  9,  Hyattsville.  Maryland, 
convicted  on  October  3, 1980.  in  the 
Lynchburg  Circuit  Court  Virginia. 

Ginger,  Wiley  Edward,  1002  West  Cook 
Street  El  Dordado,  Arkansas, 
convicted  on  December  6, 1976,  in  the 
Union  County  Circuit  Court 
Arkansas. 

Graffagnino,  Gary  Anthony,  829  Minden 
Avenue,  Kenner,  Louisiana,  convicted 
on  September  15, 1977,  in  the  24th 
Judicial  District  Parish  of  Je^erson, 
Louisiana. 

Graveline,  George,  68  Center  Street 
Windsor  Locks,  Connecticut 
convicted  on  June  6, 1978,  in  the 
Springfield  District  Court,  Springfield. 
Massachussetts. 

Gullickson,  Kenny  O.,  P.O.  Box  345.  Fort 
Yates,  North  Dakota,  convicted  on 
May  11. 1981.  in  the  United  States 
District  Court  Bismarck,  North 
Dakota. 

Garrett,  Byron  Roland,  2915  Arunah 
Avenue.  Baltimore.  Maryland, 
convicted  on  May  13. 1972.  District 
Court  of  Maryland.  Northwestern 
Police  District. 

Haase,  William  T.,  8665  East  Speedway, 
#1121,  Tucson,  Arizona,  convicted  on 
May  17, 1979,  in  the  Superior  Court, 
County  of  Pima,  Arizona. 

Hair,  John  Thomas,  6313  Butler  Road. 
Apt  307,  Little  Rock.  Arkansas, 
convicted  in  June  1967,  in  the  Tulsa 
County  Court  Judicial  District  #14, 
Oklahoma. 
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Washington. 


Lebanon.  Virginia,  convicted  on 
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Hale.  Damll  Lynn,  734  South  F  Street 
Lakeview,  Oregon,  convicted  on  June 
8. 1977.  in  the  Superior  Court  Oregon. 

Hanson,  Hans  Christopher,  2200  North 
Florida.  #134.  Aiamogordo.  New 
Mexico,  convicted  on  February  9, 
1976.  in  the  Superior  Court.  California. 

Harding.  Darwin  Randy.  Route  624, 
Lottsburg,  Virginia,  convicted  on 
August  24. 1978,  in  the 
Northumberland  Circuit  Court 
HeathsTille.  Virginia. 

Harm.  Leroy  Alexander,  2132  Wylie 
Avenue.  Pittsburg,  Pennsylvania, 
convicted  in  1940,  in  Mobile. 
Alabama;  and  in  1977.  in  Hiiladelphia. 
Pennsylvania. 

Hazel,  Letha  Helen,  22  Ist  Avenue, 
Evanston.  Qliaois,  convicted  on  April 
11. 1979.  in  the  7th  Judicial  District 
Coort  Montana. 

Heikes.  Donald  Clarence.  130  West  61st 
Street  Minneapolis,  Minnesota. 
convicted  oo  Fet>ruary  6. 1978.  in  the 
Washington  District  Court  Stillwater, 
Miosesota. 

Hershel.  Henry  Poore.  Jr.,  72Q  Vernon 
Drive,  Anniston.  Alabama,  convicted 
on  September  4. 1979.  in  the  United 
States  District  Court,  Northern  District 
of  Alabama.  Birmingham,  Alabama. 

Hill.  Charles  Wendell.  600  Norma. 
KeBer,  Texas,  convicted  on  April  20, 
1981.  in  the  State  District  Coiirt. 
Tarrant  County,  Texas. 

Hite,  Ben  Lewis,  Route  S.  Virgilina, 
Virginia,  convicted  on  October  22. 
1971,  in  the  Circuit  Court.  Halifax 
County.  Virginia. 

Hong,  Sung/ao.  345  South  Doheny 
Drive.  Beverly  Hills.  California, 
convicted  on  June  29, 1977.  in  the 
Superior  Court,  Los  Angeles. 
California. 

Honnick,  Edwin  Elbert.  601  South 
Norton  Road.  Apt  A-2,  Comina. 
Michigan,  convicted  on  February  21, 
1962.  in  the  Isabella  County  Court 
Isabella  County,  Michigan;  and  on 
July  30, 1962,  in  the  Saginaw  County 
Circuit  Court  Saginaw,  Michigan. 

Hudson.  George  M.,  3471  Femway 
Drive.  Montgomery.  Alabama, 
convicted  on  September  24, 1980,  in 
the  United  States  District  Court, 
Montgomery,  Alabama. 

Hughes,  Ronald  fames,  201  Shady 
Shores.  Lake  Dallas,  Texas,  convicted 
on  October  8, 1978,  in  tfie  Criminal 
District  Court  *5,  Dallas  County, 
Texas. 

Huseby.  fames  Ervin,  1708  North  Battery 
Drive,  Richmond.  Virginia,  convicted 
on  June  2, 1980.  in  the  Circuit  Court, 
King  William  County.  Virginia. 

IskieriuM.  Richard.  6170  Stariight 
Boulevard.  Fridley,  Minnesota, 
convicted  on  May  1. 1979,  in  the  10th 
Judidai  District  Court.  Fridiey, 
Minnesota. 


faiam.  Joe  Villanueva.  8152  West  Aster 
Drive,  Peoria.  Arizona,  convicted  on 
July  2, 1975,  in  the  District  Court  of  the 
5th  Judicial  District.  Idaha 

Jancosek,  Richard  Andrew,  849 

Mulberry  Street  Hammond,  Indiana, 
convicted  on  September  25. 1980,  in 
the  Soperior  Court  Crown  Point, 
Indiana. 

Jones,  N.  Baford,  IV.  23  Mooregate 
Sqaare.  Adanta,  Georgia.  April  21, 
198Q.  in  the  Cobb  County  Superior 
Court  Georgia. 

Kapttsta.  Peter  Philip.  4136  North  River 
Street  Arlington.  Virginia,  convicted 
on  .^pril  8, 1983,  in  the  District  Court, 
Alexandria,  Virginia. 

King.  Jess  Tim.  S729  "B"  PaciHc 
Hi^way,  SE.  Olympia,  Washington, 
convicted  on  February  25, 1975,  in  the 
Superior  Court,  Washington. 

Kuhlman.  Mark  Stephen,  15471  NE  95th 
Street  Elk  River,  Minnesota, 
convicted  on  April  9, 1976,  in  the 
Hennepin  County  Court  Minneapolis. 
Minnesota. 

La  Fountain,  Irving  Paul,  P.O.  Box  64. 
Maple  Street,  Colton,  New  York, 
convicted  on  January  10, 1975,  in  the 
St  Lawrence  Coun^  Court  Colton. 
New  York. 

Larsen.  George.  Jr„  1500  North  1200 
West  Layton,  Utah,  convicted  on 
April  13, 1964.  in  the  Second  District 
Court.  Ogden.  Utah. 

Lawrence.  Jerald  Richard,  1590  Spring 
Street  Apt.  1,  Hastings,  Minnesota, 
convicted  on  April  28. 1981.  in  the 
Dakota  County  District  Court. 
Mirmesota. 

Legg.  Harold  L,  Route  2.  Box  381. 
Hilliard.  Florida,  con\'icted  on  January 
21, 1971,  in  the  Circuit  Court  of  Clay 
County,  day  County.  Florida. 

Matejek.  Lee  Ray  August  Jr.,  2437 
Lakeview  Drive,  Corpus  Christi, 
Texas,  convicted  on  March  15, 1977,  in 
the  State  District  Court,  Oklahoma 
City,  Oklahoma. 

McCormick.  Joseph  L,  P.O.  Box  131. 
Bo4ey,  Oklahoma,  convicted  on 
January  25, 1980,  in  the  Southern 
District  Court  of  California,  California. 

McChee.  William  Frederick.  Jr,  3006 
West  18th  Street,  Plainview,  Texas, 
convicted  on  August  30. 1978.  in  the 
181st  Judicial  District  Court,  Amarillo, 
Texas. 

Mclntyre.  Ruleen.  2173  Zuni  Avenue, 
Chico,  California,  convicted  on  August 
27. 1979,  in  the  Superior  Court, 
Yakima,  Washington. 

McVae,  George  Lee,  214  East  Center. 
Pomona,  California,  convicted  on 
February  8, 1952,  tn  the  United  States 
District  Court,  El  Paso,  Texas. 

Meece.  Travis  Merrell.  1309  South 
Jefferson.  Amarillo,  Texas,  convicted 
on  August  2a  1975,  in  the  108th 
District  Court.  Potter  County,  Texas. 


Meenehan,  John  Francis  III,  P.O.  Box 
341.  Lovettsville,  Virginia,  convicted 
on  October  18, 1977,  in  the  Circuit 
Court,  Fah-fax  County.  Virginia. 

Merica,  Roy  Dale,  Route  1.  Box  351-A. 
Elkton,  Vii^inia,  convicted  on 
September  21, 1979.  in  the  Circuit 
Court,  Rockingham  County,  Virginia. 

Miller,  Franklin  Michael,  Route  2. 
Morris.  Miimesota,  convicted  on 
March  8, 197a  in  the  United  States 
Court,  St  Paul,  Minnesota. 

Mitchell.  David  Clifton.  615  North  7th. 
Walla  Walla.  Washington,  convicted 
on  November  24. 1970,  in  the  Superior 
Court  Walla  Walla.  Washington. 

Mitchell.  Murriel  Homer,  3102  Elaine 
Drive.  San  Jose.  CaUfomia.  convicted 
on  January  la  1970,  in  the  Superior 
Court  Santa  Clara  County,  California. 

Moore,  Joseph  Neil.  Route  1.  Box  6ia 
Cedar  Creek.  Texas,  convicted  on  July 
23.  isea  in  the  12Sth  Judicial  Court, 
Travis  County.  Texas. 

Moore,  Robert  Hinton,  322  Hurt  Avenue, 
Obion,  Tennessee,  convicted  on  June 
14, 1955,  in  the  Dyer  County  Circuit 
Court,  Dyersburg,  Tennessee;  and  on 
November  2, 1967,  in  the  Dyer  County 
Circuit  Court,  Dyersburg,  Tennessee. 

Moses.  Francis  E..  Jr.,  Route  305,  Cuba, 
New  York,  convicted  on  February  26. 
1981,  in  the  Allegheny  Coxmty  Court. 
New  Yoric. 

MuUett.  Robert  D..  5838  Council  Ring 
Boulevard,  Kokomo,  Indiana, 
convicted  on  March  la  1962,  in  the 
Cass  County  Circuit  Court. 
Logansport,  Indiana. 

Mungor,  Sean  C,  6400  Douglas  Drive. 
Apt.  207.  Brooklyn  Park.  Minnesota, 
convicted  on  September  18. 1979,  in 
the  Branch  3  Circuit  Court  Eau  Claire, 
Wisconsin. 

Nippe,  Randy  foe,  213  NoTih  Green 
Street  Brownsburg,  Indiana, 
convicted  on  December  31, 1968,  in  the 
Circuit  Court  of  the  6th  Judicial 
District  Douglas  County,  Illinois. 

Norris,  Roy  Lee,  806  Pacific,  Yakima. 
Washington,  convicted  on  May  31. 
1969,  in  the  Spokane  County  Superior 
Court,  Washington. 

Oakley.  Terry  Allen.  779  Browning 
Avenue,  Salt  Lake  City.  Utah, 
convicted  on  October  la  197a  in  the 
3rd  Judicial  District  Court.  Salt  Lake 
City,  Utah. 

Palmer.  Allen  Stvart,  23  Ladue  Estattes, 
Ladue,  St  Louis,  Missouri,  convicted 
on  November  9, 1979,  by  a  Federal 
Grand  Jury,  in  St.  Louis,  Missouri. 

Parrish,  foseph  Atwell,  Route  *i,  Box  5, 
Dolphin.  Virginia,  convicted  on 
November  22, 1982,  in  the  United 
States  District  Court  Richmond. 
Virginia. 


District  Court  #1.  Texas. 


Circuit  Court,  Martinsville.  Virginia. 


Oklahoma. 
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Payne.  Arthur,  106  Highlander  Drive. 
Hendersonville.  Tennessee,  copvicted 
on  December  10. 1981,  in  the  United 
States  District  Court  Middle  District. 
Tennessee. 

Peels,  fames  Preston,  Box  51,  Langwood 
Trailer  Park.  Rocky  Mount  North 
Carolina,  convicted  on  June  1. 1970.  in 
the  Supreme  Court  of  Nash  County. 
Nash  County,  North  Carolina. 

Phillips,  fohn  Will,  Sr,  P.O.  Box  307. 
West  Point,  Georgia,  convicted  on 
March  6, 1968,  in  the  United  States 
District  Court  Middle  Alabama. 

Piele,  fames  Dean,  6949  Collingwood. 
Apt.  4,  Woodbury,  Minnesota, 
convicted  on  January  10, 1978,  in  the 
Ramsey  District  Court,  St.  Paul. 
Minnesota. 

Price.  Eugene  Louis,  4212-A  North  28th 
Street  Phoenix,  Arizona,  convicted  on 
March  1, 1982.  in  the  United  States 
District  Court.  Phoenix,  Arizona. 

Pyles,  Gerald  E,  3220  Win  ton  Avenue, 
Indianapolis,  Indiana,  convicted  on 
September  24. 1974.  in  the  Circuit 
Court,  Hardin  County,  Kentucky. 

Reinhard.  Robert  fohn.  42243  Willis, 
Belleville,  Michigan,  convicted  on 
October  5, 1961,  in  the  Washtenaw 
County  Circuit  Court  Washtenaw 
County,  Michigan. 

Rich  ten  Henry  fohn,  227  28th  Street. 
NW,  Rochester,  Minnesota,  convicted 
on  November  22, 1966.  in  the  Criminal 
Court.  Shelby,  Indiana. 

Rogers,  Albert  Lee,  Route  1,  Box  248, 
Harrisburg,  Missouri,  convicted  on 
August  13, 1969,  in  the  Mississippi 
County  Circuit  Court  Charleston, 
Missouri. 

Rogers,  Gary  Wayne,  1116  McEvers 
Street.  Memphis.  Tennessee, 
convicted  on  March  11, 1969,  August 
18, 1970,  and  on  November  2, 1972.  in 
the  Shelby  County  Criminal  Court 
Shelby  County.  Tennessee. 

Rose,  Carney,  305  Cornelius  Avenue. 
Russelville,  Kentucky,  convicted  on 
August  28, 1963,  in  the  Montgomery 
County  Criminal  Court,  Clarksville, 
Tennessee. 

Russell,  Donna  Marie,  14243  North  50th 
Street,  Scottsdale,  Arizona,  convicted 
on  December  9, 1980,  in  the  Maricopa 
County  Superior  Court,  Phoenix, 
Arizona. 

Ryan,  Harold  Edward,  Pole  *34.  Cherry 
Farm  Road,  Harrisonville,  Rhode 
Island,  convicted  on  June  9, 1975,  in 
the  Federal  District  Court,  Providence, 
Rhode  Island. 

Schubert.  Charles  William,  3016  Wood 
Spring  Drive,  Carmel.  Indiana, 
convicted  on  May  13, 1977,  in  the 
United  States  District  Court, 
Hammond,  Indiana. 

Sittig.  Arthur  Lee,  Route  1,  Box  706A. 
Lake  Charles,  Louisiana,  convicted  on 


September  25. 1972,  in  the  14th 
Judicial  District  Court,  Louisiana. 

Skinner,  fames  H,  fr..  16  Lafayette 
Avenue.  Geneva,  New  York, 
convicted  on  September  22. 1980,  by 
the  Seneca  Grand  Jury,  Waterloo, 
New  York. 

Skipper.  Thomas  Franklin,  fr.,  2811 
West  18th  Street.  Panama  City. 
Florida,  convicted  on  June  25, 1973.  in 
the  Bay  County  State  Court,  Panama 
City,  Florida;  and  on  March  a  1974.  in 
the  Bay  County  State  Court.  Panama 
City,  Florida. 

Smothers,  Louis  Franklin,  5203  Liberty 
Heights  Avenue,  Baltimore,  Maryland, 
convicted  on  February  7, 1966,  in  the 
Municipal  Court,  Baltimore,  Maryland; 
and  in  1944, 1945,  and  1946  in  the 
Municipal  Court  Baltimore,  Maryland. 

Speer,  Andy  fames.  Route  3.  Cedar  Bay 
Drive,  Bullard,  Texas,  convicted  on 
March  11. 1977,  in  the  114th  Judicial 
District  Court  Smith  County,  Texas. 

Stafford,  farrett  Eugene,  Route  6,  Box 
314  A.  Taylorsville,  North  Carolina, 
convicted  on  March  7. 1977.  in  the 
Alexander  Superior  Court 
Taylorsville,  North  Carolina. 

Stamper.  Willie  Otto.  P.O.  Box  692 
(Rosefield  Road),  OUa,  Louisiana, 
convicted  on  December  5, 1975,  in  the 
Middle  Judicial  District  Court 
Louisiana. 

Staunton.  Michael  Elliott.  4418  58th, 
Lubbock,  Texas,  convicted  on  August 
14, 1981,  in  the  United  States  District 
Court,  Lubbock,  Texas. 

Stille.  Randy  Dale.  719  West  Park 
Avenue.  Glencoe.  Minnesota, 
convicted  on  April  4. 1981.  in  the 
McLeod  District  Court  Glencoe. 
Minnesota. 

Swanson.  Doyle  Clifford,  General 
Dehvery.  Redwood,  Virginia, 
convicted  on  March  30, 1979.  in  the 
Circuit  Court.  Franklin  County, 
Virginia. 

Teal,  Dennis  Arnold,  2225  Waymanville 
Road.  Thomaston.  Georgia,  convicted 
on  February  11, 1973.  in  the  Superior 
Court,  Spalding  County.  Georgia;  and 
on  April  14. 197a  in  the  Superior 
Court.  Henry  County.  Georgia. 

Trotman.  Danny  Robert.  Sr.,  3902 
Primrose  Avenue,  Baltimore, 
Maryland,  convicted  on  April  23, 1980. 
in  the  District  Court.  Baltimore, 
Maryland. 

Turner.  Robert  H.  fr..  Route  #1,  Box 
683,  Gore,  Virginia,  convicted  on 
October  26, 1970,  in  the  Circuit  Court 
Pendleton  County,  West  Virginia. 

Urens.  William  fohn.  110  Woodbury 
Drive,  Iron  River,  Michigan,  convicted 
on  December  3, 1954,  in  the  Iron 
County  Circuit  Court.  Crystal  Falls. 
Michigan. 

Van  Dyke,  Donald  Eugene,  1407  Selkirk 
Circle,  Gardnerville,  Nevada, 


convicted  on  December  1. 1981.  in  the 
9th  Judicial  District  Court.  Douglas 
County,  Nevada. 

Vines.  Robert,  Egeria  Road,  Route  4.  Box 
1.  Add.  West  Virginia,  convicted  on 
November  17.  ig2a  by  a  Fedeijal 
Grand  Jury,  Bluefield,  West  Virginia; 
and  on  April  24, 1934,  by  a  Federal 
Grand  Jury,  Bluefield,  West  Virginia. 

Wabberson,  William  George,  fr..  Route 
1.  Box  206  D.  Tarpon  Springs.  Florida, 
convicted  on  March  22, 1979,  in  the 
Circuit  Court,  Franklin  County. 
Florida. 

Waddell.  Eugene  Cabell.  Route  3.  Box 
37a  Danville.  Virginia,  convicted  on 
May  27, 1963,  in  the  United  States 
District  Court,  Danville,  Virginia. 

Walker.  Ben  Thomas.  4112  Loop  30a 
Apt  1311,  San  Angelo.  Texas, 
convicted  on  December  13. 197a  in  the 
208th  District  Court,  Harris  County, 
Texas. 

Weiner.  Robert  Allen.  8335  SW  68th 
Street  Miami,  Florida,  convicted  on 
June  20, 1960,  in  the  11th  Circuit  Court 
Dade  County,  Florida. 

White,  Charles  Lee,  17  1st  Avenue 
West  St.  Albans.  West  Virginia, 
convicted  in  January,  1969,  in  the 
Grand  Jury  Circuit  Court  Kanawha, 
West  Virginia. 

White,  Ronald  G..  403  A  Geneva  Street 
Opelika,  Alabama,  convicted  on 
October  31, 1973.  in  the  Lee  County 
Circuit  Court  Opelika.  Alabama. 

White.  Tony  Keith.  Route  #1.  Box 
108AA,  E>onaldsonville,  Georgia, 
convicted  on  March  3, 1979,  in  the 
Superior  Court,  Colquitt  County, 
Georgia. 

Wiggins.  Alphonso  Carlos,  8716 
Kinchelae  Avenue.  Baltimore. 
Maryland,  convicted  on  September  2a 
1960,  in  the  Baltimore  Criminal  Court. 
Baltimore.  Maryland. 

Williams,  Nicholas  Daniel,  403  Wabun 
Street  Palm  Bay,  Florida,  convicted 
on  June  30, 1983,  in  the  Brevard 
County  Circuit  Court,  Titusville. 
Florida. 

Williams.  William  Daniel.  447  Count 
Street.  Melbourne.  Florida,  convicted 
on  June  30, 1983,  in  the  Brevard 
County  Circuit  Court,  Titusville, 
Florida. 

Woodruff.  Randy  Reed.  P.O.  Box  462. 
Canyon  City,  Oregon,  convicted  on 
June  25, 1980,  in  the  Circuit  Court. 
Multnomah.  Oregon. 

Worthington,  fames  G.,  1031 
Worthington  Road,  Owensboro, 
Kentucky,  convicted  on  November  la 
1983.  in  the  Daviess  County  Circuit 
Court  Kentucky. 

Wright,  Stanley  foseph,  1644  Alderson 
Avenue,  Billings,  Montana,  convicted 
on  February  7, 1984,  in  the 


Minnesota. 


District  Court.  Potter  County.  Texas. 


Virginia. 
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Yellowstone  County  Supreme  Court 
Montana. 
Yoder.  Harold  Aldwin.  Route  2.  Box  55- 
1.  Bellville,  Ohio,  convicted  on  luly  29, 
1964.  in  the  Court  of  Conunon  Heas, 
Wayne  County.  Ohio. 

Compliance  With  Executive  Order  12291 

It  has  been  determined  that  this  notice 
is  not  a  "major  rule"  within  the  meaning 
of  Executive  Order  12291.  46  FR  13193 
(1981),  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Signed:  December  3, 1984. 
Stephen  E.  Higgins, 
Director. 

|FR  Doc.  M-S2223  FU«1  I2-M-M:  •:«  »m\ 
■LUMQ  COOC  4S1»>St-a 


VETERANS  AOMNISTRATtON 
Agency  Form  Under  0MB  Review 

aqency:  Veterans  Administration. 
action:  Notice. 

summary:  The  Veterans  Administration 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  Department  or  Staff 
Office  issuing  the  fomu  (2)  The  title  of 
the  form;  (3)  The  agency  form  number,  if 
applicable;  (4)  How  often  the  form  must 
be  filled  out;  (5)  Who  will  be  required  or 
asked  to  report;  (6)  An  estimate  of  the 
total  number  of  hours  needed  to  fill  out 
the  form;  and  (8)  An  indication  of 
whether  section  3504(h)  of  Public  Law 
96-511  applies. 

ADDRESSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Qearance 
Officer  (732).  Veterans  Administration, 
810  Vermont  Avenue,  NW.  Washington, 
DC  20420,  (202)  389-2146.  Comments  and 
questions  about  the  items  on  the  list 


should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Dick  Eisinger,  Office  of 
Management  and  Budget,  762  fackson 
Place  NW.,  Washington.  DC  20530.  (202) 
395-7316. 

DATE:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated.  December  S.  1984. 

By  direction  of  the  Administrator. 

Dominick  Ooarato. 

Associate  Deputy  Administrator  for 
Information  Resources  Management 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Credit  Statement  of  Prospective 
Purchaser  and  Contract  of  Sale 

3.  VA  Form  26-6705 

4.  On  occasion 

5.  Individuals  or  households  * 

6.  61,000  responses 

7.  30,500  hours 

8.  Not  applicable. 

\n  Uoc  B4-322S2  FUed  12-10-M:  »«$  ami 
BttJJNOCOOC  •320-01-11 


Lake  Charles,  Louisiana,  convicted  on 


Circle,  Gardnerville,  Nevada, 


on  February  7, 1984,  in  the 
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Sunshine  Act  Meetings 


Fedecal  R«(iater 
Vd.  49.  No.  2S9 

Tuesday,  December  11,  ld84 


Tliis  secfion  ot  the  FEDERAL  REGISTER 
contains  nofices  of  meetings  put>iished 
under  the  "tjovemmert  in  ttie  Sunshine 
Act"  (PUb.   L.  94-409)   5  U.SXX   552b(e)(3). 


CONTENTS 
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CONSUMER  RROOUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Commission  Meeting, 
Thursday,  December  13. 1984, 10:00  a.m. 
location:  Third  Floor  Hearing  Room. 

1111— 18th  Street  NW,  Wasi^ngton. 
DC. 

STATUS:  Partly  Open— Partly  Qosed  to 
the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Baby  Gates  Options  Briefing 

The  staff  will  brief  the  Commisaian  on  the 
current  status  of  staff  activities  related  to 
baby  gates. 
Closed  to  the  Public 

2.  Commission  Procedures  Review 

The  Commission  and  staff  will  review 
internal  procedures  relating  to 
Commission  decisionmaking. 

For  a  Recorded  Message  Containing 
the  Latest  Agenda  Information,  call: 

CONTACT  PERSON  FOR  AODITtONAL 

INFORMATION;  Sheldon  D.  Butts.  Office 
of  the  Secretary.  5401  Westbard  Ave., 
Bethesda,  Md.  20207  301-492-«800. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

|FR  Doc.  84-32283  Filed  12-6-84;  4:28  pm) 
aiLLING  CODE  63S5-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552(b)j,  notice  is  hereby  given 
that  at  9  50  a.m.  on  Thursday.  December 
6. 1984,  the  Board  of  Directors  of  the 


Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  teiephoae 
conference  call,  to  (1)  receive  bids  for 
the  purchase  of  certain  asseta  of  the 
assumption  of  the  liabihty  to  pay 
deposits  made  in  GoWen  Spike  State 
Bank,  Tremonton,  Utah,  which  was 
closed  by  the  Commissioner  of  Financial 
Institutions  for  the  State  of  Utah  on 
Tuesday.  December  4. 1984;  (2)  accept 
the  bid  for  the  transaction  subraitted  by 
Golden  Spike  State  Bank,  Tremonton, 
Utah,  a  de  novo  bank;  (3)  approve  the 
apphcations  of  Golden  Spike  State 
Bank,  Tremonton,  Utah,  a  de  novo  bank, 
for  Federal  deposit  insurance  and  for 
consent  to  purchase  certain  assets  of 
and  to  assume  the  liability  to  pay 
deposits  made  in  Golden  Spike  State 
Bank.  Trenonton.  Utah  (the  failed 
bank);  and  (4)  provide  soch  financial 
assistance,  pursuant  to  section  13(c)^2) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(cy2)J.  as  was  necessary  to 
effect  the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motian  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  John  F.  Downey, 
acting  in  the  place  and  stead  of  Director 
C.  T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  rwt  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.SXI  552b(c)(8).  (c)(9XA)(ii).  and 
(c)(9)(B)). 

Dated:  December  &  1984. 
Federal  Deposit  Insurantie  Corporatioa. 
Hoyle  L.  Robinson. 

Executive  Secretary. 

|FR  Doc.  84-32290  Filed  12-6-84:  449  pm] 
atUJNO  CODE  (714-0«-M 


FEDERAL  ENCRGV  REGULATORY 

COMMISSION 

Deceint>er  S,  1984. 

AGENCY  HOLDING  MEETING:  Federal 

Energy  Regulatory  Commission. 


TIME  AND  DATE:  December  12. 1984.  9:00 
a.m. 

place:  825  North  Capitol  Street  NE., 
Room  9306.  Washington.  D.C.  20426. 

STATUS:  Open. 

MATTCRS  TO  BE  CONStDERCO:  'Agenda. 

*Note. — Items  listed  on  the  agenda  oiay  be 
daieied  without  hirliier  notice. 

CONTACT  PERSON  FOR  MORE 
iNraRMATKM:  Kenneth  F.  Pkimb. 
SecretHy,  Tel^ooe  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  Items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Division  of  Pubbc 
information. 

Consent  Power  Agenda 

803i<d  Meeting— Oecember  12.  MM.  Regular 
Meeting  {MO  ajn.) 
CAP-1. 
Project  No.  8496-0(n,  Schaffner  Power 
Company 
CAP-2. 
Project  No.  8533-000,  Rock  Creek  Water 
EK  strict 
CAP-3. 

Project  No.  8122-001,  R&D  Power  Company 
CAP-4. 

Project  Na  SOBS-OOa.  Br^ggs  Hydroeiectric 
CAP-5. 
Project  No.  7900-601.  Cmuty  of  Allegheny. 
Penaiylvania 
CAP-6. 
Project  Nos.  2628-015.  007,  008  and  OSS. 
Alabaaia  Power  Coaipany 
CAP-7. 
Project  No.  4472-003.  Niagara  Mohawk 
Power  Corporation 
CAP-8. 
Project  No.  7512-002.  Cranite  Associates 
Project  No.  7582-002,  Gale  Aasociatet 
Project  Nos.  7643-002.  7644-002,  7834-002 
and  7B4(MM2,  WP,  Inc. 
CAP-9. 

Project  No.  7991-000,  STS  Consultants,  Ltd. 
CAP-K). 
Project  No.  3654-002,  Pacific  Hydro,  bic 

and  Gty  of  Tenino,  Washington 
Project  No.  4441-003,  Pacific  Power  and 

Light  Company,  et  al. 
Project  No.  4702-001.  City  of  Centralia. 
Washington 
CAP-11. 
Project  No.  8465-000.  Warrior  Hydro 
Associates 
CAP-12. 
Project  No.  7913-000,  Cilead  Power 

Company 
Project  No.  8004-OOa  Robert  W.  Shaw 
CAP-13. 


48258         Federal  Regirter  /  Vol.  49.  No.  239  /  Tuesday,  December  11. 1984  /  Sunshine  Act  Meetings 


Project  No.  7846-OOa  City  of  Cascade 
Locks  and  Public  Utility  District  No.  1  of 
Skamania  County 
CAP-14. 
Docket  No.  ER81-1B7-O06,  Public  Service 
Company  of  New  Mexico 
CAP-15. 
Docket  No.  ER84-604-002.  Southwestern 
Public  Service  Company 
CAP-IS. 
Docket  Nos.  ER84-568-002  and  003,  Gulf 
States  Utilities  Company 
CAP-17. 
Docket  Na  ER82-769-004,  Minnesota 
Power  &  Light  Company 
CAP-ia 
Docket  No.  E-8851-004.  Alabama  Power 
Company 
CAP-19. 
Docket  Nos.  EL84-29-00a  ER82-774-000. 
ER83-209-000.  ER83-227-O0a  ER82-829- 
OOa  ER83-219-O00  and  EL83-6-000.  Town 
of  Highlands,  North  Carolina,  Haywood 
Electric  Membership  Corporation,  and 
North  Carolina  Electric  Membership 
Corporation  v.  Nantahala  Power  and 
Light  Company 
CAP-2a 
Docket  No.  ER84-236-000,  El  Paso  Electric 
Company 
CAP-21. 
Docket  Nos.  ERP3-e28-003  and  ER84-131- 
003,  Kansas  Gas  and  Electric  Company 
CAP-22. 
Docket  No.  ER84-525-000,  Boston  Edison 
Company 
CAP-23. 
Docket  Nos.  ER77-277-007  and  ER81-779- 
000,  Pennsylvania  Power  Company 
CAP-24. 
Docket  No.  ID-1844-002.  Walter  F. 
Torrance,  Jr. 

Coasmt  Miacellaneous  Agenda 

CAM-1. 
Docket  No.  RM84-22-000,  Collection  of 
Section  110  Allowances  after  January  1, 
1985 
CAM-2. 
Docket  No.  RM79-76-234  (New  Mexico-27), 
HighOost  Gas  produced  from  tight 
formations 

Conaent  Gas  Agenda 

CAG-1. 
Docket  Nos.  TA85-1-29-000,  002.  003  and 
004  (PGA8&-1  and  IPR85-1). 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-2. 
Docket  No.  RP85-27-000.  Northern  Border 
Pipeline  Company 
CAG-3. 
Docket  Nos.  TA84-1-32-002  [PGA85-la), 
TA85-2-32-000  and  001  (PGA85-2). 
Colorado  Interstate  Gas  Company 
CAG-4. 
Docket  No.  RPS4-79-002.  Gas  Gathering 
Corporation 
CAC-5. 
Docket  Nos.  RP84-20-001.  002  and  003. 
Panhandle  Eastern  Pipeline  Company 
CAC-«. 
Docket  No.  RP81-47-013.  Northwest 
Pipeline  Corporation 
CAG-7. 


Docket  Nos.  TA85-1-42-000  and  002, 
Transwestem  Pipeline  Company 
CAG-a 
Docket  Nos.  RP83-68-000,  RP84-19-000  and 
001,  Natural  Gas  Pipeline  Company  of 
America 
CAG-9. 
Docket  No.  RP84-137-000,  Arkansas 
Louisiana  Gas  Company 
CAG-10. 

Docket  No.  RP85-17-000,  MIGC  Inc. 
CAG-11. 
Docket  No.  TA84-2-18-001  (PGA84-2a), 
Texas  Gas  Transmission  Corporation 
CAG-12. 
Docket  Nos.  ST83-7-000  and  001,  Chaparral 
Transmission,  Inc.  (Operator) 
CAG-13. 
Docket  No.  CP84-577-001,  Trunkline  Gas 
Company 
CAG-14. 
Docket  Nos.  CP80-86-006  and  CP82-494- 
001,  Natural  Gas  Pipeline  Company  of 
America 
CAG-15. 
Docket  Nos.  CP84-2-002  and  RP84-75-003, 
Columbia  Gas  Transmission  Corporation 
CAG-16. 
Docket  No.  G-1657-000,  Texas  Gas 
Transmission  Corporation 
CAG-17. 
Docket  No.  CP76-492-031,  National  Fuel 
Gas  Supply  Corporation  and  Penn-York 
Energy  Corporation  Docket  No.  CP7ft- 
492-032.  National  Fuel  Gas  Supply 
Corporation 
CAG-ia 
Docket  No.  CP84-579-001.  Northern  Border 
Pipeline  Company 
CAG-19. 
Docket  No.  CP83-26O-O01.  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco 
Inc.  and  Columbia  Gas  Transmission 
Corporation 
CAG-20. 
Docket  No.  CP79-345-000,  Glacier  Gas 
Company 
CAG-21. 
Docket  No.  CP84-3O-000,  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco 
Inc. 
Docket  No.  CP84-65-000,  Louisiana  Gas 
System  Inc. 
CAG-22. 
Docket  No.  CP84-220-000,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-23. 
Docket  No.  CP84-447-000,  Trunkline  Gas 
Company 
CAG-24. 
Docket  No.  CP84-730-000,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-25. 

Docket  No.  CP84-499-000,  Southwest  Gas 
Corporation 
CAG-2a 
Docket  No.  CP84-612-000,  Algonquin  Gas 
Transmission  Company 
CAG-27. 
Docket  No.  RP80-2-000.  Alabama- 
Tennessee  Natural  Gas  Company 
CAG-28. 
Docket  Nos.  TA82-2-24— 000,  001,  002  and 
003  (PGA82-2  and  82-2a),  equitable  Gas 
Company 
CAG-29. 


Docket  No.  TA83-1-47-000  (PGA83-1). 
MIGC,  Inc. 

I.  Licensed  Project  Matters 

P-1.  Project  No.  2343-001,  Potomac  Edison 

Company 
P-2.  Omitted 
P-3.  Project  No.  7801-001,  Southern 

California  Edison  Company.  Project  No. 

8343-001,  City  of  Vernon,  California 
P-4.  Project  No.  8137—000,  Long  Lake 

Energy  Corporation.  Project  No.  8420- 

000,  Essex  County,  New  York 

II.  Electric  Rate  Matters 

ER-1.  Project  No.  EL84-43-000.  Public 
Service  Company  of  New  Mexico 

Miscellaneous  Agenda 

M-1.  Reserved 
M-2.  Reserved 

I.  Pipeline  Rate  Matters 

RP-1.  (A)  Docket  No.  CP78-1 24-009, 

Northern  Border  Pipeline  Company 
Docket  No.  CP78-123-022,  Northwest 

Alaskan  Pipeline  Company  (Eastern  Leg) 
(B)  Docket  No.  RP85-2S-O00,  Northern 

Border  Pipeline  Company 
(CJ  Docket  No.  RP8&-6-000  and  001. 

Northwest  Alaskan  Pipeline  Company 
RP-2.  Docket  Nos.  RP80-55-000  and  RP80- 

118-000,  Sea  Robin  Pipeline  Company 
RP-3.  Docket  No.  RP84-61-000,  National 

Fuel  Gas  Suply  Corporation 
RP-4.  Omitted 
Producer  Matters 

II.  Cl-1. 

(A)  Docket  No.  CI84-555-O00,  ANR 
Production  CoiApany 

(B)  Docket  No.  CI84-556-000.  Cenergy 
Exploration  Company 

CI-2.  Docket  No.  CI84-571-O00,  Champlin 
Petroleum  Company 

III.  Pipeline  Certificate  Matters 
CP-1.  Reserved 

Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc  S4-32282  Filed  12-S-S4:  4:15  pin| 
MLUNQ  CODE  SriZ-OI-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m,.  Friday. 
December  14, 1984. 

Pt>CE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Issues  relating  to  Federal  Reserve  notes. 

2.  Proposed  budget  for  renovation  projects  at 
the  Federal  Reserve  Bank  of  New  York. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
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You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  6, 1984. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  84-32303  Filed  12-7-a4:  8'.Se  am) 
BILLMG  CODE  •210-01-11 


INTERNATIONAL  TRADE  COMMISSION 

[USITC  SE-84-58] 

TIME  AND  DATE:  d:30  a.m.,  Monday. 

December  17, 1984. 

place:  Room  331.  701  E  Street,  N.W.. 

Washington.  D.C.  20436 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratiflcations. 

4.  Petitions  and  complaints. 

5.  Investigation  731-TA-207  (Preliminary) 
(Cellular  mobile  phones  from  Japan) — 
briefing  and  vote. 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary,  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  84-32384  Filed  12-7-84:  4:08  p.m.| 
WLUNO  CODE  7020-02-M 


INTERNATIONAL  TRADE  COMMISSION 

[USITC  SE-84-59] 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

December  21, 1984. 


PLACE:  Room  117,  701  E  Street.  NW.. 
Washington  D.C.  20436. 

STATUS:  Open  to  the  public.  ' 

MATTERS  TO  BE  CONSIDERED: 

1,  Investigation  731-TA-208,  209,  210 
(Preliminary)  (Barbed  and  twisted  barbless 
wire  from  Argentina,  Brazil,  and  Poland) — 
briefmg  and  vote. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason. 

Secretary. 

(FR  Doc  84-32385  Filed  12-7-84:  4«  pm| 
MLLmO  CODE  7020-02-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

I- 
[NM-84-38] 

TIME  AND  DATE:  9  a.m.,  Tuesday, 
December  18, 1984. 

PLACE:  NTSB  Board  Room,  National 
Transportation  Safety  Board,  800 
Independence  Ave..  SW..  Washington, 
D.C.  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Special  Investigation  Report:  Railyard 
Safety — Hazardous  Materials  and 
Emergency  Preparedness. 

2.  Railroad  Accident  Report  Collision  of 
Denver  and  Rio  Grande  Western  Railroad 
Company  Cars  During  Switching,  Involving 
Puncture  of  Tank  Car,  Nitric  Acid  Vapor 
Cloud,  and  Evacuation  of  9.000  Residents, 
Denver,  Colorado.  April  3. 1983. 

3.  Railroad  Accident  Report:  Vinyl  Chloride 
Monomer  Release  From  a  Tank  Car  and 
Fire,  Formosa  Plastics  Corporation  Plant, 
Baton  Rouge,  Louisiana,  July  30. 1983. 


CONTACT  PERSON  FOR  MORE 

INFORMATION:  Sharon  Flemming  (202) 

382-6525. 

H.  Ray  Smith,  ]t^ 

Federal  Register  Liaison  Officer. 

December  7. 1984 

|FR  Doc.  84-32341  Filed  12-7-84:  2:01  ami 
MLUNO  CODE  7S33-01-M 


PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 
(NORTHWEST  POWER  PLANNING  COUNCIL) 

ACTION:  Notice  of  meeting  to  be  held 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b). 

STATUS:  Open. 

TIME  AND  DATE:  December  19-20, 1984; 
9:30  a.m. 

PLACE:  Red  Lion  Downtowner.  1800 
Fairview,  Boise,  Idaho. 

MATTERS  TO  BE  CONSIDERED: 

1.  Public  Comment  on  Increasing  the 
Interruptibility  of  the  Direct  Service 
Industries. 

2.  Public  Comment  on  Economic/ 
Demographic  Assumptions. 

3.  Pubhc  Comment  on  Cost  of  Delaying  the 
Model  Conservation  Standards. 

4.  Staff  Presentation  on  Industrial 
Conservation  Survey. 

5.  Staff  Presentation  on  Environmental 
Criteria  for  Resource  Acquisition. 

6.  Council  Decision  to  Enter  Rulemaking  on 
Goals-Setting  Procedures. 

7.  Council  Business; 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bess  Wong  (503)  222-5161, 

Edward  Sheets, 
Executive  Director. 

|FR  Doc  84-32334  Filed  12-7-84;  12--08  pm| 
BIUJNO  CODE  OOOfr-00-M 


Pipeline  Corporation 
CAC-7. 


Company 
CAG-29. 


information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 


Reader  Aids 


Federal  Register 
Vol.  49,  No.  239 
Tuesday,  December  11,  1984 


INFORMATION  AND  ASSISTANCE 

SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public) 

Problems  with  subscriptions 
Subscriptions  (Federal  agencies) 
Single  copies,  back  copies  of  FR 
Magnetic  tapes  of  FR,  CFR  volumes 
Public  laws  (Slip  laws) 

PUBLICATIONS  AND  SERVICES 
Daily  Federal  Register 

General  information,  index,  and  finding  aids 

Public  inspection  desk 

Corrections 

Document  drafting  information 

Legal  staff 

Machine  readable  documents,  specifications 

Code  of  Federal  Regulations 

General  information,  index,  and  finding  aids 
Printing  schedules  and  pricing  information 

Laws 

Indexes 

Law  numbers  and  dates 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  President 

Weekly  Compilation  of  Presidential  Documents 

United  States  Government  Manual 


CFR  PARTS  AFFECTED  DURING  DECEMBER 

At  the  end  of  each  month,  the  Office  of  ttie  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (ISA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3  CFR 

Executive  Orders: 
1 1 157  (Amended  by 


202-783-3238 
27S-3054 
523-5240 
783-3238 
275-2867 
275-3030 


523-5227 
523-5215 
523-5237 
523-5237 
523-4534 
523-3408 

523-5227 
523-3419 


523-5282 
523-5282 
523-5266 


523-5230 
523-5230 
523-5230 

523-5230 


Other  Services 

Library 

Privacy  Act  Compilation 

TDD  for  the  deaf 


523-4986 
523-4534 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES.  DECEMBER 

47189-47380 3 

47381-47472 4 

47473-47586 5 

47587-47818 6 

47819-48026 7 

48027-48174 10 

48175-48260 11 


12493 

47819 

12494 

48175 

Proclamations 
5285 

47473 

5286 

47587 

5  CFR 

Proposed  RuIm: 

890 

48193 

7  CFR 

413 

47589 

420 

47821 

421 

47821 

425 

47821 

431 

47821 

432 

47821 

445 

47590 

907 

47475 

966 

47189 

991 

47190 

Proposed  Rules: 

Oh.  IX 

47271 

51 

48194 

52 

47402 

434 

47612 

447 

47617 

47495 

989 

48194 

1126 

47495 

1150 

47496 

•  CFR 

238 

48027 

9  CFR 

301 

........  47475 

318 

47822 

3t9 

47822 

325 „.. 

381 

47475 

47475 

92 

47402 

10  CFR 

1 .; 

47823 

20 

47823 

30 

47823 

40 

47823 

50 

47823 

55 

47823 

70 

47823 

73 

47823 

110 

47191 

430.._ 

960 

47479 

47714 

Proposed  RuIm: 

50 

48200 

73 

48200 

11  CFR 

PropoMO  Rutett 
114 

48201 

12  CFR 

201 

47825 

506a 

.......48177 

523 

:...  47825 

541 , 

47825 

545 

47825 

549 

47825 

561 

47825 

563.. 

47825 

584 

47825 

205 

47405 

226 

47406 

500 

47410 

561 

..47499,47852 

563.. 

..47499,47852 

563b 

..47271.47410 

570 

47852 

571 

..47852.  47866 

584 

47852 

612. 

48051 

13  CFR 

101 

47381 

Propossd  Rules: 
107 

48201 

121 

..47412.47414 

14  CFR 

1 

47594 

27 

47594 

29 

47594 

39 

91 

.47381. 

47382,  48027. 

48029 

.47594.48030 

95 

47204 

97 

48033 

Proposed  Rules: 
25 

47358 

71 

75 

.47415. 

48053.  48054. 

48201 

47621 

15  CFR 

P^ropOMQ  Ruwsj 

30 

4805S 

941 

47415 

16  CFR 

13 

.48178.48180 

305 

47479 

424 

48059 

II 


Federal  Register  /  Vol.  49,  No.  239  /  Tuesday.  December  11. 1984  /  Reader  Aids 


17CFR 

210. 47594 

229 47594 

231 47594 

241 47594 

270 47208 

274 47208 


143 

240 _. 

18CFR 

271. .„ 



...48060 

-.47274 

47826 

282 

48035 

1302. 

19CFR 

4 

. 473a3 

_  48035 

& 

48035 

10 

47986.  47995 

10 

48003 

20CFR 

404 

.48036,  48181 

410 

48036 

416  (2  (docunents) 48036 

A?2                                  Afln.'w 

632. 

47384 

PropoMd 

655 

RuIm: 

48061 

21CFR 

5 

48183 

81 

175 



.47228.47229 
47480 

184.  

47384 

193.  

47481 

436.  

442.  

.47483 
.47483 

47826.  48183 
47826,  48183 

452„ 

47828 

555 

48184 

510 „ 

520 

.47387,47829 
47830 

522. 

.47829  48038 

546 

47486 

568.  .. 

47387  48039 

561 

„  47481 

1020 

47387 

5e._ — 

„.  47504 

166.._  .. 

47418 

18^ 

.47505.48202 

184 

.47505,  48202 

450...  .. 

47505 

610 

47622 

630 

22CFR 

121.._  .. 

'■*""*"■" 

47622 

47682 

12?,, 

_     47682 

123...  .. 

47682 

124„_  .. 

47682 

125 

47682 

126 

47682 

127 

128 



47682 

47682 

129 

47682 

130 

47682 

514 

48039 

24CFR 

234 

47388 

Proposed 
813 

RuIm: 

48006 

880 48006 

881 48006 

882. 48006 

91 3 48006 

960 48006 

26  CFR 

PropoMd  Rul*K 

1 47870 

35a -.47870 

41  „ 47274.  47871 

48 47274,  47871 


27  CFR 

9 

29  CFR 

1610 


„..  47831 


.48039 


30  CFR 

91 5 47834 

Proposed  Riilo*: 

Ch.  II 47624 

251 47871 

920 47419 


31  CFR 

129 


.48184 


32  CFR 

250 

706... 


.48040 
.47602 


33  CFR 

100 „„ 47230.  48046 

110 „ 47602 

1 17 47231 


47872 


261 47505 

293 47505 

294 47505 


117 

36  CFR 


37  CFR 

304 


.47487 


39  CFR 

10 47389 

111 47231.  47232.  47389 

Proposed  Rutea: 

10 47275 


40  CFR 

52. 

180 

.47488,47490.47836, 

48152,48185 

47491.  47493 

86 _. 

48128 

260 

47390 

270 

47390 

271 

47391 

600 

48128 

51 

48018 

52 

.48018,48202 

65 

47507 

154 

47508 

180 

232 

..47420 

47508.  47509 
48064 

233 

48064 

261 

47510 

600 

48023 

721 47874 

41  CFR 

Proposed  Rules: 

16-4  49193 

43  CFR 

Proposed  Rulos: 

Ch.  II _ 47624 

5400 47511 

44  CFR 

67 47240 

45  CFR 

96 47603 

801 47392 

Proposotf  Rutos! 

1340 48160 

46  CFR 

500 _ 47393 

501 „.  47393 

502 47393 

503 47393 

504 47393 

505 47393 

47  CFR 

0 47604 

61 47265 

73 47395.  47604-47608. 

47837.48046.48186 

74 47837 

83.._ _ 481 87 

Propottsd  RuIm: 

Ch.  1 47275 

2 47625.  47628 

18 47628 

73 47638 

81 47641 

83 47516.  47625.  47641 

48  CFR 

Proposed  Rules: 

Ch.  5 47516 

1501 47516 

1 502 4751 6 

1 503 4751 6 

1505 47516 

1 506 4751 6 

1513 47516 

1514 47516 

1 51 5 4751 6 

1 51 7 4751 6 

1527 47516 

1533 47516 

1536 47516 

1552 47516 

49  CFR 

395 47494 

571 47396 

1057 47268,47850 

Proposed  Rules: 

531 48064 

533 48064 

571 47276,  47880 

1063 47277 

50  CFR 

17 47397 

258 4761 1 

655 47269 


672 48049 

Proposoo  RiNOS: 

Ch.  M 47421 

80 47420 

652 47278,  47422 


LIST  OF  PUBUC  LAWS 

NotK  The  President 
completed  his  consideration  of 
acts  and  joint  resolutions 
passed  during  the  second 
session  of  the  98th  Congress 
on  November  8.  1984. 
Last  list  November  18,  1984. 
The  list,  will  be  resumed  wfien 
bills  are  enacted  into  put}iic 
law  dunng  the  first  session  of 
the  99th  Congress  which 
convenes  on  January  3,  1985 


013.. 


.48006 


600 48023 


655.. 


.47269 


Slip  Laws 


Subscriptions  Now  Being  Accepted 


99th  Congress,  1st  Session,  1985 


Separate  prints  of  Public  Laws,  published  immediately  after 
enactment,  with  marginal  anriotations,  legislative  history 
refererx^es.  and  future  Statutes  volume  page  numbers. 


Subscription  Price: $104.00  per  session 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of 
Documents.  Government  Printing  Office,  Washington,  DC.  20402. 
Prices  vary.  See  Reminder  Section  of  the  Federal  Register 
for  anrxHiricements  of  newly  enacted  laws  and  prices). 


SUBSCRIPTION  ORDER  FORM 

ENTER  MY  SUBSCRIPTION  TO  PUBLIC  LAWS  (PSeOI  -Ftte  Code  1  L| 

D  $104.00  Domestic,  D  $130.00  Foreign. 


(~1  NCMITTMCC  EMXOSEO  (MAKE 
OCCKS  MVMI^  TO  SUfffm^ 
TENOENT  or  DOCUMENTS  I 

Q  OMMOC  TO  av  OCPOerr  ACCOUNT 

•»l  I  1 1  1 1  I  I  I  I 


MAIL  ORDER  FORM  TO: 
Supenntendent  Ol  Documents 
GovefTvneot  Printing  ONice 
Washmglon.  O  C  20402 


VISA  accepted. 


^CStl 


COMPANY  OM  PERSONAL   NAME 

1               1                       1       1       1                                                                       1 

AOnmONAl  AOORES&ATTENTION  IME 

1                                                                                                                             III 

STREET  AOORESS 

1       1       1       1                               1 

CITY                                                                                                                                                     STATE                     flPCOOE 

II                                                                                                                     1       1                1       1                               1                              J 

|OR>  COUNTRY 

II                         III           III           Mil 

1 


PLEASE  PRMT  OR  TYPE 

CredN  Cards  omen  Only 

Total  charges  S 

FN  in  the  boxes  below 


CrwM 
Card  No 


Expiration  Date  , 
Momti/Year       | 


u 


■»Ti 


No  1 


'■  I  I'  h  I  I  I  I  I  I  I  I  I  I  I  I 


ATM 

Cod* 


ATM 

Cod* 


OMo* 


I       I       II       II       II       I       I       II       I       I       II       II       I       II 


Charge  ordtHS  may  be  lefefthoneO  lo  (tw  GPO  order 
desk  «(  (20?)  7S3-3?3e  Iron  800am  lo«00p>n 
•astern  ume  Moridav  Friday  (eacapl  hokdayt) 


VOL 


4  9 


ISS 
239 


D  E 


1984 


UMI 


12-12-84 

Vol.  49     No.  240 


Wednesday 
December  12,  1984 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washinglor  DC    20402 


OFFICIAL  BUSINESS 
Penalty  tot  private  use  $300 

Federal  Register 
(ISSN  0097-6326) 


4[«4>:«4c*:»:»4c4i«*«4>«*«5H^IGIT       48106 

A    FR    SERIA300S    NOV      65      R 

SERIALS  PROCESSING 

UNIV  MICROFILMS  INTL 

300  N  2EEB  RD 

ANN  ARbOR      HI   48106 


Postage  and  Fees  Paid 

U  S  Government  Printing  Office 

375 

SECOND  CLASS  NEWSPAPER 


/ 


OFFICIAL  BUSINESS 
Penally  tof  private  use  $300 

Federal  Register 
(ISSN  0097-6326) 


f'osiage  ana  rees  r-aw 

U  S   Government  Printing  Office 

375 

SECOND  CLASS  NEWSPAPER 


/ 


12-12-84 

Vol.  49        No.  240 

Pages  48261^8528 


Wednesday 
December  12,  1984 


Selected  Subjects 


Administrative  Practica  and  Procedure 

Patent  and  Trademark  Office 

Animal  Drugs 

Food  and  Drug  Administration 

Communications  Common  Carriers 

Federal  Communications  Commission 

Education  of  Handicapped 

Education  Department 

Fisheries 

National  Oceanic  and  Atmospheric  Administrjtion 

Foreign  Service 

United  States  Information  Agency 

Hazardous  Waste 

Environmental  Protection  Agency 

Income  Taxes 

Internal  Revenue  Service 

Martceting  Agreements 

Agricultural  Marketing  Service 

Medical  Devices 

Food  and  Drug  Administration 

Mortgages 

Internal  Revenue  Service 

Motor  Carriers 

Interstate  Commerce  Commission 

CONTINUED  INSIDE 


II 


Federal  Register  /  Vol.  49,  No.  240  /  Wednesday,  December  12,  1984  /  Selected  Subjects 


1f 


Selected  Subjects 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  ofTicial  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Service.  General  Services  Administration,  Washington, 
DC  20406.  under  the  Federal  Register  Act  (49  Stat.  500.  as 
amended:  44  U.S.C.  Ck.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I). 
Distribution  is  made  only  by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office,  Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  S300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Washington,  DC 
20402. 


Motor  V«hicl«  Pollution 

Environmental  Protection  Agency 

Pesticides  and  Pests 

Environmental  Protection  Agency 

Radio  and  Television 

Federal  Communications  Commission 

Reporting  and  Recordkeeping  Requirements 

Civil  Aeronautics  Board 

Securities 

Securities  and  Exchange  Commission 

Student  Aid 

Education  Department 

Surface  Mining 

Surface  Mining  Reclamation  and  Enforcement  OfHce 

Trade  Practices 

Federal  Trade  Commission 


There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 


CONTINUEO  INSIDE 


m 


Contents 


Federal  Register 
Vol.  49,  No.  240 
Wednesday,  December  12,  1904 


Ttie  President 

ADMINISTRATIVE  ORDERS 
48263     Turkey  and  El  Salvador,  reports  to  Congress, 

delegation  (Memorandum  of  December  10,  1984) 

PROCLAMATIONS 
48261      Bill  of  Rights  Day;  Human  Rights  Day  and  Week 

(Proc.  5287) 

Executive  Agencies 
Agricultural  Marketing  Service 

RUI.ES 
482S5     Oranges  (navel)  grown  in  Arizona  and  California 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Commodity 
Credit  Corporation. 

Arms  Control  and  Disarmament  Agency 

NOTICES 

48346  Hubert  H.  Humphrey  fellowship  competition 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 

48347  Wholesale  trade:  annual 

Civil  Aeronautics  Board 

RULES 

Accounts  and  reports  for  certificated  air  carriers; 

uniform  system: 

48265  Service  segment  data;  recordkeeping 
requirements;  extension  approval 

Air  taxi  operators: 

48266  Reporting  and  recordkeeping  requirements; 
extension  approval 

NOTICES 
48347     Air  carrier  certificates;  revocation 

Hearings,  etc.: 
48346         Hawaii  One  Corp. 

Commerce  Department 

See  Census  Bureau;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration:  Patent  and  Trademark  Office. 

Commodity  Credit  Corporation 

NOTICES  i 

Loan  and  purchase  programs; 
48344         Peanuts 

Commodity  Futures  Trading  Commission 

NOTICES 
48406     Meetings;  Sunshine  Ant 

Education  Department 

RULES 

Special  education  and  rehabilitative  services: 
48520         Handicapped  children  education,  assistance  to 
States 

PROPOSED  RULES 

Postsecondary  education: 
48494         Student  assistance:  general  provisions 


Energy  Department 

See  also  Federal  Energy  Regulatory  Commission; - 
Hearings  and  Appeals  Office,  Energy  Department. 
NOTICES 
Procurement: 
48351         Commercial  activities,  performance;  review 
schedule  (OMB  A-76  implementation) 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and 

engines: 
48474         Selective  enforcement  auditing  of  new  gasoline- 
fueled  and  diesel  light-duty  vehicles 

{hazardous  waste  program  authorizations: 
48300         Texas 

Pesticide  chemicals  in  or  on  raw  agricultural 

commodities;  tolerances  and  exemptions,  etc.: 
48299         Benomyl  and  chlorpyrifos 
48298         Flucythrinate 

Pesticides;  tolerances  in  foods: 
48270         Methoprene 

NOTICES 

Meetings: 
48379         Pesticide  Emergency  Exemption  Negotiated 
Rulemaking  Committee 

Pesticide,  food,  and  feed  additive  petitions: 

48375  FMC  Corp.,  et  al. 
48374         Rhone  Poulenc,  Inc. 

Pesticide  programs: 
48374         Confidential  information  and  data  transfer  to 

contractors  (2  documents) 
48369        Pentachlorophenol;  rebuttable  presumptions 
against  registration,  etc. 
Pesticides;  emergency  exemption  applications: 

48376  Triadimefon,  etc. 

Pesticides;  experimental  use  permit  applications: 
48367         American  Cyanamid  Co..  et  al. 

48377  Elanco  Products  Co..  et  al. 
Pesticides:  temporary  tolerances: 

48378  Brea  Agricultural  Services.  Inc.;  plant  growth 
regulator  lactic  acid 

48373         Iprodione 
48372         Methoprene 

Toxic  and  hazardous  substances  control: 

48379  Premanufaclure  exemption  approvals 

Federal  Communications  Commission 

RULES 

Communications  equipment  and  radio  and 

television  broadcasting: 
48305        Technical  regulations:  re-examination 

Television  broadcasting: 
48313         Cable  television  systems;  divestiture  relative  to 
prohibited  cross-ownership;  petition  denial 

PROPOSED  RULES 

Common  carrier  senices: 
48325        MTS  and  WATS  market  structure,  etc 

NOTICES 

Hearings,  etc.: 
48379         RKO  General.  Inc..  et  al. 
48381         RKO  General,  Inc.,  et  al.;  correction 


IV 


Federal  Register  /  Vol.  49.  No.  240  /  Wednesday.  December  12.  1J984  /  Contents 


Federal  Deposit  Insurance  Corporation 

NOTICES 

48406     Meetings:  Sunshine  Act  (2  documents) 

Federal  Emergency  Management  Agency 

NOTICES 
48382     Agency  information  collection  activities  under 

OMB  review 

Disaster  and  emergency  areas: 
48382         Colorado 


Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 

Creole  Gas  Pipeline  Corp. 

El  Paso  Natural  Gas  Co. 

High  Island  Offshore  System 

Midwestern  Gas  Transmission  Co. 

National  Fuel  Gas  Supply  Corp. 

Northern  Natural  Gas  Co. 

Northwest  Pipeline  Corp. 

Phillips  Gas  Pipeline  Co. 
Natural  gas  companies: 

Small  producer,  certificates,  applications  (Turner, 

John  Lee.  et  al.) 


48351 
48352 
48353 
48353 
48354 
48354 
48355 
48355 

48353 


48382- 
48384 

48383 

48383 


48384 
48385 
48385 
48407 


48266 
48269 

48386 


48405 


48271 
48271 
48272 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.  (4  documents) 

Casualty  and  nonperformance,  certificates: 

Ocean  Cruise  Lines,  S.A..  et  al. 
Freight  forwarder  licenses: 

McLendon  Forwarding  Co..  Inc.,  et  al. 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Fleet  Financial  Group,  Inc.,  et  al. 

Grange  National  Banc.  Corp..  et  aL 

Worland  Holding  Co. 
Meetings;  Sunshine  Act  (2  documents) 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 
Grolier  Inc. 
Thompson  Medical  Co..  Inc. 

NOTICES 

Premerger  notification  waiting  periods:  early 

terminations 

Fiscal  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Bureau  of  the  Public  Debt;  information  systems 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Amoxicillin  trihydrafe  and  clavulanate  potassium 
tablets:  correction 
Hygromycin  B 

Medical  devices: 
Defect  reporting  and  recordkeeping  requirements; 
admission  of  liability  clarification.  OMB 
approval,  and  effective  date  affirmed 


PRO«>OSED  RULES 

GRAS  or  prior-sanctioned  ingredients: 
48321         Enzyme-modified  fats;  correction 
NOTICES 

Human  drugs;  cough,  cold,  or  allergy  prescription 
drugs: 

48387  Ornade  Spansules;  approval  withdrawn 
Medical  devices;  premarket  approval: 

48388  Intermedics.  Inc. 
Meetings: 

48386         Advisory  committees,  panels,  etc. 

Geological  Survey 

NOTICES 

48389  Map  prices,  increase 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Public 
Health  Service. 
NOTICES 
48386     Federal  financial  participation  in  State  assistance 
expenditures  (AFDC.  Medicaid,  etc.);  correction 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
Decisions  and  orders  (3  documents) 

Special  refund  procedures;  implementation  and 
inquiry  (3  documents) 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Environmental  statements;  availability,  etc.: 
Decatur,  111. 

Immigration  and  Naturalization  Service 

NOTICES 

Guam;  wage  determination  system 

Interior  Department 

See  Geological  Survey;  Land  Management  Bureau: 
Surface  Mining  Reclamation  and  Enforcement 
Office. 


48356- 
48359 
48359- 
48364 


48388 


48389 


48395 


Internal  Revenue  Service 

RULES 

Income  taxes: 

48282  DISCS  and  FSCs  transition  rules;  DISC 
shareholders,  installment  treatment  of  certiiin 
deemed  distributions;  temporary 

48273         Foreign  sales  corporations;  foreign  management 
and  economic  processes  requirements:  temporary 

48283  Foreign  sales  corporations;  general  rules,  status 
requirements,  definitions,  etc.;  temporary 

48292         Mortgage  subsidy  bonds;  tax-exempt  status  of 
interest;  reporting  and  recordkeeping 
requirements;  temporary 

PROPOSED  RULES 

Income  taxes: 

48321  Foreign  sales  corporations;  foreign  management 
and  economic  processes  requirements;  cross- 
reference 

48322  Foreign  sales  corporations:  general  rules,  status 
requirements,  definitions,  etc.;  cross  reference 


Federal  Register  /  Vol.  49.  No.  240  /  Wfednesday.  December'  12.  1984  /  Contents 


V 


48323 


48347 


48392 
48393 

48393 

48394 
48393 
48394 


48314 


48342 


48390 
48391 

48392 
48390 


48392 


Mortgage  subsidy  bonds;  tax-exempt  status  of 
interest;  reporting  and  recordkeeping 
requirements;  cross-reference 

international  Trade  Administration 

NOTICES 

Countervailing  duties:  — 

Converted  paper-related  school  and  office 
supplies  from  Mexico 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Ampicillin  trihydrate  and  its  salts  from  Spain 
Apparatus  for  installing  electrical  lines  and 
components 

Cell-site  transceivers  and  subassemblies  from 
fapan 

Fluidized  supporting  apparatus  and  components 
Oleoresins  from  Spain  and  India 
Valves,  nozzles,  and  connectors  of  brass  from 
Italy:  hearing  postponed 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 

Motor  carriers:  exemption  of  transactions 
PROPOSED  RULES 
Practice  and  procedure: 

Motor  carriers  of  property;  small  carrier  transfer 

regulations  for  transactions  involving; 

modification 

Justice  Department 

See  Immigration  and  Naturalization  Service. 

Land  Management  Bureau 

NOTICES 

Exhaiige  of  public  lands  for  private  land: 

California 

Montana 
Meetings: 

Craig  District  Advisory  Council 
Oil  and  gas  sales;  known  geologic  structures; 
unleased  Federal  mineral  ownership;  Eastern 
States;  call  for  nominations  and  availability 
Withdrawal  and  reservation  of  lands: 

Nevada;  correction 


48395 


48395 
48408 


48416 


Legal  Services  Corporation 

NOTICES 
48407     Meetings:  Sunshine  Act  (3  documents) 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 
48316         Foreign  fishing,  groundfish  of  Gulf  of  Alaska, 

Bering  Sea  and  Aleutian  Islands  Area;  inseason 
adjustments 
NOTICES 

Coastal  zone  management  programs: 
48349         Florida 
48349         New  York 

Marine  mammal  permit  applications,  etc.: 

48348  International  Trading  &  Shipping  Agency.  Inc. 

48349  Zredierenpark  Harderwijk  B.V. 


48488 

48318 
48396 


48402 
48398 

48408, 
48409 
48396 


48400 
48401 
48403 
48403 


48405 


48324 


48349 
48350 
48350 


48396 


National  Transportation  Safety  Board 

NOTICES 

Marine  accident;  AMAZING  GRACE  fishing  vessel 

sinking;  hearing 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Duke  Power  Co.,  et  al. 
Meetings;  Sunshine  Act 

Patent  and  Trademark  Office 

RULES 

Patent  cases: 
Patent  interference  proceedings 

Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
National  health  promotion  programs 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 
Confidential  treatment  filed  by  institutional 
investment  managers;  form  instruction 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Hearings,  etc.: 

American  Electric  Power  Co.,  Inc.,  et  al. 

Southwestern  Apartments  Associates  Ltd. 

Partnership,  et  al. 
Meetings;  Sunshine  Act  (3  documents) 

Securities  laws  uniformity;  annual  conference  and 

inquiry 

Self-regulatory  organizations;  proposed  rule 

changes: 

American  Stock  Exchange,  Inc. 

Midwest  Stock  Exchange,  Inc. 

New  York  Stock  Exchange,  Inc. 

Pacific  Slock  Exchange,  Inc. 

Small  Business  Administration 

NOTICES 

.Applications,  etc.: 
Capital  Circulation  Corp. 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission;  various  States: 
Ohio 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Philippines 
Poland 
Singapore 

Trade  Representative,  Office  of  United  States 

NOTICES 

Meetings: 
Trade  Negotiations  Advisory  Committee 


VI 


Federal  Rej^er  /  V(^.  49,  No.  240  /  Wednesday,  December  12,  19B4  /  Contents 


Treasury  Department 

See  Fiscal  Service:  Internal  Revenue  Service. 

United  States  Information  Agency 

RULES 

48273     Foreign  Service:  appointment  of  membera:  lateral 
entry 


Separate  Parts  in  This  IssiM 

Part  II 
48416     Department  of  Commerce.  Pa4eDt  and  Trademark 
Office 

Part  III 
48474     Environmental  Protection  Agency 

Partly 
48488     Department  of  Heakb  and  Human  Services.  Pnbiic 
Health  Service 

PartV 
48494     Department  of  Education 


VI 


48520     Department  of  Education 


Reader  Aids 

Additional  information,  including  a  list  of  pubHc 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Readers  Aids  section  at  the  enid  of  this  issue. 


CPR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  Kst  of  ttie  parts  affected  ttiis  montti  can  t>e  found  in 
the  Reader  Aids  section  at  the  and  of  ttus  issue. 


3CFR 

Adm<ni*tr*ttiM  Orders: 
MemorarKlums: 
December  10. 

1984 48263 

ProdMiMtionss 

5287 48261 

7CFH 

907 4*265 

14  CPR 

241 48265 

298 48266 

16CFR 

13  (2  documents) 46266, 

48269 

17  CHI 

PropoMd  RutaK 

249 48318 

21CFR 

193 48270 

540 48271 

558 „ 48271 

803 48272 

Propoaad  Rulai: 

184 48321 

22CFR 

501 _ 48273 

26CFR 

1  (3  documents) 48273- 

48283 

6a _ 46292 

Proposed  Rul**: 

1  (3  documents) 48321- 

48323 


30CFR 

PropoMd  Rulaa: 

935 

48324 

34CFR 

300.._ 

48520 

668 

48494 

37CFR 

1 

..._.  48416 

40CFR 

66 

46474 

180(2docanients).... 
271 

48298, 

4B299 
..-..46300 

47CFR 

IS 

73 

48305 

46305 

74 

76 

48305 

48313 

Pi  opuMd  RuImc 

67 

48325 

4SCFR 

100? 

48314 

1 182 

..„  46314 

1183 _ 

....  48314 

1186 

...    48314 

1181 

....   48342 

1186 

48342 

SOCFR 

611 

48316 

«72 ..„       . 

675 „ 

48316 

48316 

48261 


Federal  Register 
Vol.  49.  No.  240 
Wednesday.  December  12.  1984 


Title  3— 

The  President 


Presidential  Documents 


Proclamation  5287  of  December  10,  1984 

BUI  of  Rights  Day 

Human  Rights  Day  and  Week.  1984 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  December  15. 1791,  our  Founding  Fathers  celebrated  the  ratification  of  the 
first  ten  amendments  to  the  Constitution  of  the  United  States— a  Bill  of  Rights 
that  has  helped  guarantee  the  freedoms  that  all  Americans  cherish. 

For  the  first  time  in  the  history  of  nations,  our  Founding  Fathers  established  a 
written  Constitution  with  enimierated  rights  based  on  the  principle  that  the 
rights  to  life  and  liberty  come  not  from  the  prerogative  of  government,  but 
inhere  in  each  person  as  a  fundamental  human  heritage.  Americans  believe 
that  all  persons  are  equal  in  their  possession  of  these  unalienable  rights  and 
are  entitled  to  respect  because  of  the  immense  dignity  and  value  of  each 
human  being.  With  these  great  principles  in  mind,  the  Founding  Fathers 
designed  a  system  of  government  limited  in  its  powers,  based  upon  just  laws, 
and  resting  upon  the  consent  of  the  governed. 

When  Americans  first  proclaimed  this  noble  experiment  in  self-government 
and  human  liberty,  it  seemed  to  some  to  be  a  Utopian,  unrealistic  ideal.  Today, 
virtually  every  nation  in  the  world  has  adopted  a  written  constitution  express- 
ing in  varying  degrees  fundamental  human  rights.  One  hundred  and  fifty-seven 
years  after  the  ratification  of  our  Bill  of  Rights,  on  December  10,  1948.  the 
United  Nations  adopted  the  tJniversal  Declaration  of  Human  Rights  affirming 
an  international  consensus  on  behalf  of  the  human  rights  and  individual 
Uberties  that  we  value  so  highly. 

Thirty-six  years  after  the  adoption  of  the  Universal  Declaration  of  Human 
Rights,  however,  it  is  clear  that  this  consensus  is  often  recognized  more  on 
paper  than  in  practice.  Throughout  the  world,  many  governments  nominally 
adhere  to  the  Universal  Declaration  of  Human  Rights  while  suppressing  free 
elections,  independent  trade  unions,  due  process  of  law.  and  freedom  of 
religion  and  of  the  press. 

The  United  States  recognizes  a  special  responsibility  to  advance  the  claims  of 
the  oppressed;  to  reaffirm  the  rights  to  life  and  Uberty  as  fundamental  rights 
upon  which  all  others  are  based;  and  to  safeguard  the  rights  to  freedom  of 
thought,  conscience,  and  religion.  As  we  are  free,  we  must  speak  up  for  those 
who  are  not. 

As  Americans,  we  strongly  object  to  and  seek  to  end  such  affronts  to  the 
human  conscience  as  the  incarceration  in  the  Soviet  Union  of  men  and  women 
who  try  to  speak  out  freely  or  who  seek  to  exercise  the  basic  right  to  emigrate; 
the  harsh  treatment  accorded  one  of  the  great  humanitarians  of  our  time, 
Andrei  Sakharov;  the  denial  of  basic  human  rights  and  self-determination  in 
Eastern  Europe  and  the  Baltic  states;  the  failure  of  the  Polish  authorities  to 
establish  an  effective  dialogue  with  the  free  trade  union  movement  in  that 
country;  the  manifest  injustices  of  the  apartheid  system  of  racial  discrimina- 
tion in  South  Africa;  the  persecution  of  the  Baha'i  religious  minority  in  Iran; 
the  lack  of  progress  toward  democratic  government  in  Chile  and  Paraguay;  the 
campaign  against  the  Roman  Catholic  Church  in  Nicaragua;  the  suppression  of 
freedom  in  Cuba  and  Vietnam;  the  brutal  war  waged  by  Soviet  troops  against 
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the  peepfe  of  Af^ianiatan;  and  the  continuing  Vietnamese  occupatton  of 
Kampuchea. 

The  American  people  recognize  that  it  is  the  denial  of  human  rights,  not  their 
advocacy,  that  is  a  source  of  world  tension.  We  recall  the  sacrifices  that 
generations  of  Americans  have  made  to  preserve  and  protect  liberty  around 
the  world.  In  this  oentsry  alone,  tens  of  thousands  of  Americans  have  laid 
down  their  lives  on  distant  battlefields  to  uphold  the  cause  of  human  rights. 
We  honor  and  cherish  them  all.  Today,  it  is  with  an  abiding  sense  of  gratitude 
and  reverence  that  we  remember  the  great  gift  of  freedom  that  they  be- 
queathed to  us. 

As  we  give  special  thought  to  the  blessings  that  we  enjoy  as  a  free  people,  let 
us  not  forget  the  victims  of  human  rights  abuses  around  the  world. 

NOW.  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  December  10,  1984.  as  Human  Rights  Day  and 
December  15, 1984.  as  Bill  ol  Rights  Day,  and  call  on  all  Americans  to  observe 
the  week  beginning  December  10, 1964.  as  Human  Rights  Week. 

IN  WTTNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  10th  day  of  Dec. 
IB  &e  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of  the  Independ- 
ence c^  the  United  States  of  America  the  two  hundred  and  ninth. 


|FK  DDcM-azsat 

Filed  12-11-84:  10:4e  am] 
Billing  code  3195-(n-M 
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EfttotMl  oole:  For  the  President'a  remarks  of  Dec.  10.  1984.  on  signing  Proclamation  5287,  see  the 
Weekly  Omipriatian  ef  Pregidentiai  Documents  [v\.  20.  no.  50). 
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freedom  in  Cuba  and  Vietnam;  the  brutal  war  waged  by  Soviet  troops  against 
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Memorandum  of  December  10,  1984 

Delegation  of  Authority  for  Reports  to  Congress  on  Turkey 
and  El  Salvador 


IFR  Doc.  84-32.'>fi6 

Filed  12-11-84;  10:47  am) 

Billing  code  3195-01-M 


Memorandum  for  the  Secretary  of  State;  the  Administrator,  Agency  for 
International  Development 

By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
the  statutes  of  the  United  States  of  America,  including  Section  621  of  the 
Foreign  Assistance  Act  of  1961,  as  amended,  and  Section  301  of  Title  3.  of  (he 
United  States  Code,  I  hereby  (1)  delegate  to  the  Secretary  of  State  the 
functions  vested  in  me  by  Title  III  of  the  Foreign  Assistance  and  Related 
Programs  Appropriations  Act,  1985  (as  enacted  in  P.L.  98-473)  {the  "Act"), 
under  the  unnumbered  paragraph  entitled  "Military  Assistance"  insofar  as 
they  relate  to  Turkey;  and  (2)  delegate  to  the  Administrator  of  the  Agency  for 
International  Development  functions  vested  in  me  by  Section  533  of  the  Act,  to 
be  exercised  in  consultation  with  the  Secretary  of  State. 

This  memorandum  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  December  10,  1984. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunents  having 
general  applicability  ami  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  m 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  o(  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 

DEPARTMENT  OF  AGRICULTURE 

Agiicuttural  Marketing  S«rvlc« 

7  CFR  Part  907 

[Navel  Orange  Reg*.  607,  and  605,  AmdL  2] 

Navel  Orange*  Grown  In  Arizona  and 
Designated  Part  of  CaHfomia; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  Regulation  607  establishes 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  December  14- 
20, 1984.  Regulation  605.  Amendment  2, 
increases  the  quantity  of  such  oranges 
that  may  be  shipped  during  the  period 
November  30-December  8, 1984.  Such 
action  is  needed  to  provide  for  the 
orderly  marketing  of  fresh  navel  oranges 
for  the  periods  speciHed  due  to  the 
marketing  situation  confronting  the 
orange  industry. 

DATES:  Amended  Regulation  605 
(§  907.905)  is  effective  for  the  period 
November  30-December  6, 1984. 
Regulation  607  ({  907.907]  becomes 
effective  on  December  14, 1984. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  J.  Doyle,  202-447-5975. 
SUPPLEMENTARY  INFORMATION: 

Findings 

This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  regulation  and  amendment  are 
issued  under  the  marketing  agreement, 
as  amended,  and  Order  No.  907,  as 


amended  (7  CFR  Part  907),  regulating  the 
handling  of  navel  oranges  grown  in 
Arizona  and  designated  part  of 
California.  The  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendation  and 
information  submitted  by  the  Navel 
Orange  Administrative  Committee  and 
upon  other  available  information.  It  is 
hereby  found  that  these  actions  will 
tend  to  effectuate  the  declared  policy  of 
the  act. 

These  actions  are  consistent  with  the 
marketing  policy  for  1984-85.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  September  25, 1984. 
The  committee  met  again  publicly  on 
December  4. 1984  at  Lindsay,  California, 
to  consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  weeks.  The 
committee  reports  the  demand  for  navel 
oranges  is  excellent. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  pubhc  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  and  amendment  are  based 
and  the  effective  date  necessary  to 
effectuate  the  declared  policy  of  the  acL 
Interested  persons  were  given  an 
opportunity  to  submit  information  on 
views  on  the  regulation  and  amendment 
at  an  open  meeting.  It  is  necessary  to 
effectuate  the  declared  purposes  of  the 
act  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Fart  907 

Marketing  Agreements  and  Orders, 
California,  Arizona,  Oranges  (Navel). 

PART  907— [AMENDED] 

1.  §  907.907  is  added  as  follows: 
§907.907    Navel  Orange  Regulation  607. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  December  14, 


1984,  through  December  20, 1984,  are 
established  as  follows: 

(a)  District  1: 1,100,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 

2.  S  907.905  Navel  Orange  Regulation 
605  paragraphs  (a)  through  (d)  are 
hereby  revised  to  read: 

S  907.905    Navel  Orange  Regulation  605. 

(a)  District  1: 1,700,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 

(Sees.  1-19, 48  Stat.  31,  as  amended;  7  U^C 
601-674) 

Dated:  December  6, 1984. 

Thomas  R.  Clark, 

Acting  Director,  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service. 

|FK  Doc  a4-3ZSZ7  Ftled  12-11-M:  »,AS  »m\ 
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CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  241 

Service  Segment  Data;  Approval  of 
Extension  of  Reporting  Requlrementa 
by  the  Office  of  Management  and 
Budget 

AGENCY:  Civil  Aeronautics  Board. 

action:  Notice  of  Approval  of  Extension 
of  Reporting  Requirements  by  the  Office 
of  Management  and  Budget. 

SUMMARY:  The  Civil  Aeronautics  Board 
has  extended  the  reporting  requirements 
in  section  241.19-3  of  Part  241  of  the 
Board's  Economic  Regulations  governing 
the  accounting  and  reporting  for 
certificated  air  carriers.  The  Office  of 
Management  and  Budget  approved  the 
extension  of  these  requirements  through 
lune  30, 1986.  under  0MB  No.  3024-0014. 
0MB  approval  is  required  under  the 
Paperwork  Reduction  Act  of  1980. 

dated:  December  5. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clay  Moritz,  Data  Requirements  Section. 
Information  Management  Division, 
Office  of  Comptroller,  Civil  Aeronautics 
Board,  1825  Connecticut  Avenue,  NW., 
Washington,  D.C.  20428,  (202)  673-6042. 
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SUPPLEMENTARY  INFOmiATION: 
List  of  SubjecU  in  14  CFR  Part  241 

Air  carriers.  Accounting  and 
Reporting  requirements. 
PhyOia  T.  Kaylor. 
Secretary. 

IFR  Doc  M-32410  PUw)  U-ll-M  trlS  un) 

■ujNacootwati  m 


14  CFR  Part  298 

Exemptions  for  Air  Taxi  Operatiorts; 
Approvai  of  Extension  of  Reporting 
Requiremants  t>y  tha  Office  of 
Management  and  Budget 

agency:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Approval  of  Extension 
of  Reporting  Requirements  by  the  Office 
of  Management  and  Budget. 


:  The  Civil  Aeronautics  Board 
has  extended  the  reporting  requirements 
in  9  298.61  of  Part  298  of  the  Board's 
Economic  Regulations  governing  air  taxi 
operations.  The  Office  of  Management 
and  Budget  approved  the  extension  of 
these  requirements  through  September 
30. 1987,  under  OMB  No.  3024-0009. 
OMB  approval  is  required  under  the 
Paperwork  Reduction  Act  of  1980. 
DATED:  December  5, 1984. 
FOft  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Data  Requirements 
Section,  Information  Management 
Division,  Office  of  Comptroller,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue.  NW.,  Washington,  D.C.  20428, 
(202)  67^-6042. 

SUPPLEMENTARY  INFORMATION! . 

List  of  Subjects  in  14  CFR  Part  298 

Air  carriers.  Registration.  Exemptions, 
Insurance,  Reporting  and  operating 
requirements. 
Phyllis  T.  iCaylor. 

Secretary. 

PH  Doc  M-32411  FIM  12-11-M:  a:4S  un) 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
(Docket  8«79] 

GroMer  Incorporated;  Prohibited  Trade 
Practices  and  Affirmative  Corrective 
Actions 

AOENCv:  Federal  Trade  Commission. 
ACTION:  Modifying  Order. 


;  This  Order  reopens  the 
proceeding  and  modifies  the  1978 
Commission  Order,  43  PR  18652,  revised 
December  10, 1981  and  made  final 
March  9. 1982,  47  FR  12613,  which 


required  a  seller  of  encyclopedias  to 
cease  engaging  in  certain  unfair  and 
deceptive  trade  practices  in  connection 
with  the  sale  of  its  products  and  the 
recruitment  of  door-to-door  sales 
personnel.  Pursuant  to  the  company's 
petition,  the  Order  has  been  modified  to 
closely  conform  with  the  modification 
granted  Encyclopaedia  Britannica  in 
October  of  1982.  47  FR  51558.  Among 
other  things,  the  Order  no  longer 
requires  the  firm  to  include  in 
employment  ads  information  such  as  the 
nature  of  the  employment,  the  location 
of  the  company  or  the  basis  of 
compensation  so  long  as  they  provide 
such  information  to  potential  employees 
during  the  initial  job  interview.  "The 
company  may  provide  information 
concerning  income  and  expenses  to 
prospective  employees  when  an  actual 
job  offer  is  made.  The  Order  no  longer 
requires  the  company  to  disclose  in 
advertisements  and  promotional 
material  that  a  sales  representative  will 
contact  consumers  who  return  inquiry 
cards,  provided  the  firm  can 
demonstrate  through  surveys  that  most 
readers  of  ads  understand  this 
implicitiy.  Business  cards  of  sales 
representatives  may  be  reduced  from 
three-by-five  to  two-by  three-and-a-half 
inches.  Further,  when  making  "free" 
merchandise  offers  or  claims  concerning 
the  "regular  prices"  for  encyclopedias. 
Grolier  may  follow  relevant  Commission 
guidelines,  and  is  no  longer  required  to 
attach  Usts  of  prices  and  free  products 
to  encyclopedia  contracts. 

DATES:  Final  Order  issued  on  March  9. 
1982;  Modified  Order  issued  on 
November  19, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/B-417-5,  Lewis  Franke, 
Washington.  D.C.  20580,  (202)  376-2863. 

SUPPLEMENTARY  INFORMATION:  In  the 

Matter  of  Grolier  Incorporated,  a 
corporation,  et  al.  Codification 
appearing  at  47  FR  12613  remains 
unchanged. 

Lists  of  Subjects  in  16  CFR  Part  13 

Encyclopedias.  Trade  practices. 

(Sec.  6.  38  Stat.  721;  15  U.S.C  46.  Interprets  or 
applies  sec  5,  38  Stat.  719.  as  amended;  15 
U.S.C.  45) 

Before  the  Federal  Trade  Commission 

Commissioners:  James  C.  Miller  III, 
Chairman.  Patricia  P.  Bailey,  George  W. 
Douglas,  Terry  Calvani. 

[Docket  No.  8879] 

Order  Reopening  the  Proceeding  and 
Modifying  Cease  and  Desist  Order 

In  the  matter  of  Grolier  Incorporated,  a 
corporation,  et  aL 


On  October  13, 1983,  respondents. 
Grolier  Incorporated,  et  al..  filed  a 
"Request  to  Reopen  Proceedings  To 
Modify  Order  and  Application  for  Stay 
of  the  Order."  ( "Request")  The  Order 
became  effective  on  October  11, 1983. 
On  August  23,  and  October  4. 1984. 
Grolier  supplemented  the  "Request" 
with  a  revised  Appendix  B.  which  sets 
out  the  methodology  to  be  used  by 
Grolier  to  show  compliance  with 
Paragraph  II.A.  of  the  proposed  Order. 

Grolier  granted  the  Commission  until 
November  19. 1984  to  decide  its. 
"Request".  The  Commission  previously 
granted  Grolier's  "Request  for  Extension 
of  Time"  for  the  Commission  to  act  to 
allow  Grolier  more  time  to  complete  its 
surveys  bearing  on  the  disclosures 
required  by  Paragraphs  II.A.  and  B., 
which  are  subject  paragraphs  of  the 
pending  "Request". 

Grolier  seeks  Order  modifications   ' 
virtually  identical  to  those  the 
Commission  made  to  a  similar 
Commission  Order  against 
Encyclopaedia  Britannica  (Docket  No. 
8908)  on  October  5. 1982. 

On  November  23. 1983  the 
Commission  granted  the  stay  as  to 
Order  Paragraphs  IC.  (2).  (3)  and  (4):  ID.; 
I  E.;  II  A-E;  II  G  (7);  II  M  (1)  and  (2);  U  S; 
and  Paragraph  V.  pending  resolution  of 
the  request  for  Order  modification. 

On  the  basis  of  the  information 
provided  by  Grolier  and  in  view  of  the 
Order  modifications  granted  to 
Encyclopaedia  Britannica  the 
Commission  has  determined  that 
pursuant  to  S  2.51  of  the  Commission's 
Rules  of  Practice  changed  conditions  of 
fact  and  the  public  interest  require  that 
the  proceedings  be  reopened  and  the 
Order  modified.  //  is  therefore  ordered 
that  the  proceedings  be  reopened  and 
the  Order  modified  as  follows: 

I 


B.  Misrepresenting,  in  any  manner,  the 
amount  of  income  to  be  earned  by  any 
person  or  that  may  be  earned  by  any 
person,  the  expenses  that  may  be 
incurred  by  any  person,  the  method  of 
payment,  or  any  condition  or  limitation 
imposed  upon  the  compensation  of  any 
person. 

C.  Failing  to  disclose,  clearly  and 
conspicuously,  in  all  advertising  offering 
employment  in  any  way  involving  door- 
to-door  sales  that  the  reipondent 
concerned  is  recruiting  persons  for  the 
sole  purpose  of  soliciting  or  selling. 

(2)  (Deleted] 

(3)  [Deleted] 

(4)  [Deleted] 

D.  Failing  to  provide  clearly  and 
conspicuously,  both  orally  and  in 
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writing,  to  any  prospective  sales 
employee  at  the  initial  face-to-face 
interview,  and  prior  to  executing  any 
employment  agreement  with  any  such 
person,  the  following  information: 

(l)(a)  That  respondent  is  recruiting 
persons  for  the  sole  purpose  of  soliciting 
or  selling; 

(b)  That  the  products  or  services  being 
sold  are  encyclopedias  or  services  to  be 
used  in  connection  therewith,  or  in  the 
event  that  encyclopedias  or  such  related 
services  are  not  being  sold,  the  products 
and  services  being  sold;  and 

(c)  The  basis  for  compensating 
persons  so  engaged; 

(2)  That  conditions  or  limitations  upon 
the  receipt  of  compensation,  if  any,  do  in 
fact  exist,  together  with  an  example  of 
such  a  material  condition  or  Umitation, 
and  that  all  such  conditions  and 
limitations  will  be  stated  in  detail  in  an 
interview  in  the  event  an  offer  of 
employment  is  made  to  such  person; 
•        •        •        •        • 

(4)  That  expenses  will  be  incurred  by 
such  person  in  performing  required 
duties,  together  with  an  example  of  such 
a  material  expense,  and  that  all  such 
expense  items  will  be  stated  in  detail  in 
an  interview  in  the  event  an  offer  of 
employment  is  made  to  such  person;  and 

(5)  "rhat  such  soliciting  or  selling  will 
be  on  an  "in-home"  basis,  if  such  is  the 
fact,  or  will  include  soliciting  or  selling 
on  an  "in-home"  basis,  if  such  is  the 
fact. 

E.  Failing  clearly  and  conspicuously  to 
provide,  both  orally  and  in  writing,  to 
any  prospective  sales  employee  at  an 
interview  at  which  an  offer  of 
employment  is  made  and  prior  to 
executing  any  employment  agreement 
with  any  such  person,  the  following 
information: 

(1)  A  complete  and  detailed 
description  of  each  condition  and 
limitation  imposed  upon  the  receipt  of 
any  compensation; 

(2)  A  complete  and  detailed 
description  of  any  expense  or  expenses 
any  such  person  may  incur  in 
performing  the  required  duties; 

(3)(a)  The  total  number  of  sales 
employees  employed  by  the  office 
offering  the  position  during  the  most 
recent  calendar  quarter,  and  (b)  the 
number  of  sales  employees  employed  by 
the  office  who.  during  the  prior  calendar 
quarter,  received  net  earnings 
equivalent  to  or  greater  than  the  amount 
represented  in  the  advertisement  to 
which  the  prospective  employee  is 
responding;  provided,  however,  that  if 
the  office  has  been  in  existence  for  less 
than  three  months  or  has  fewer  than  five 
sales  employees,  respondents  shall 
provide  the  information  described  above 


pertaining  to  the  Division  in  which  the 
office  is  located;  provided  further  that 
such  information  need  not  be  furnished 
if  the  prospective  sales  employee 
contacts  respondents  more  than  ten 
days  following  the  dissemination  of  the 
most  recent  advertisement  thai  contains 
representations  of  earnings. 
Respondents  shall  afford  any 
prospective  sales  employee  an  adequate 
opportunity  to  review  and  consider  the 
above  information  prior  to  requesting 
execution  of  any  employment 
agreement. 

F.  Failing  to  furnish  to  persons  at  an 
interview  when  an  offer  of  employment 
is  made  and  prior  to  executing  any 
employment  agreement  with  any  such 
person,  a  copy  of  Paragraphs  L  II  and  V 
of  this  Order  together  with  a  cover  letter 
as  set  forth  in  Appendix  A  attached 
hereto.  Respondents  shall  afford  any 
prospective  sales  employee  an  adequate 
opportunity  to  review  and  consider 
these  provisions  of  the  Order  prior  to 
requesting  execution  of  any  employment 
agreement. 

G.  Making,  distributing  or  using  any 
training  tapes,  sales  manuals,  or  any 
other  document,  method  or  device  which 
contains  any  representation  or 
instruction  inconsistent  with  any 
provision  of  Paragraph  I  or  Paragraph  II 
of  the  Order. 

n 

***** 

A.  Representing,  directly  or  by 
implication,  in  any  advertisement  or 
promotional  material  that  solicits 
participation  in  any  contest,  drawing,  or 
sweepstakes,  or  solicits  any  response  to 
any  offer  of  merchandise,  service,  or 
information,  and  that  employs  any 
return  card,  coupon,  or  other  device  to 
respond  to  such  solicitation,  that  a 
person  who  replies  as  requested  will  not 
be  contacted  directly  by  a  salesperson 
for  the  purpose  of  selling  respondents' 
products,  unless  such  is  the  fact.  Such 
advertisements  or  promotional  material 
shall  comply  with  this  Paragraph  only  if 
they  meet  the  criteria  set  forth  in 
Appendix  B. 

B.  Failing,  upon  the  written  request  of 
the  Associate  Director  for  Enforcement 
or  his  designee,  to  (1)  submit  any 
advertisement  or  promotional  material 
or  (2)  test  any  such  advertisement  or 
promotional  material,  using  the 
procedure  set  forth  in  Appendix  B,  to 
determine  whether  it  complies  with 
Paragraph  II.A. 

C.  Failing  to  disclose  clearly  and 
conspicuously,  during  any  telephone 
contact  and  before  commencing  any 
sales  presentation  to  prospective 
customers,  the  fact  that  the  individual 
making  the  call  is  either  soliciting  the 


sale,  rental  or  lease  of  publications, 
merchandise  or  services  for 
respondents,  or  is  arranging  for  a  sales 
solicitation  to  be  made,  and  that  if  the 
prosptctive  customer  so  agrees,  the 
respondent  concerned  will  send  a 
salesperson  to  visit  said  prospect  for  the 
purpose  of  soliciting  the  sale,  rental  or 
lease  of  said  publications,  merchandise 
or  services. 

D.  Visiting  the  home  or  place  of 
business  of  any  person  for  the  purpose 
of  soliciting  the  sale,  rental  or  lease  of 
any  publications,  merchandise  or 
service,  unless  at  the  time  admission  is 
sought  into  the  home  or  place  of 
business  of  such  person,  a  business  card 
of  at  least  2  inches  by  3  inches 
containing  only  the  following 
information,  is  presented  to  such  person: 

(1)  The  name  of  the  corporation; 

(2)  The  name  of  the  salesperson: 

(3)  The  term  "sales  representative; 

(4)  An  address  and  telephone  number 
at  which  the  corporation  or  salesperson 
may  be  contacted: 

(5)  The  product  of  the  corporation  logo 
or  identifying  mark. 
***** 

G.  Representing,  directly  or  by 
implication,  either  orally  or  in  writing 
that: 

(1)  Any  person  telephoning  or  visiting 
the  home  of  any  prospective  purchaser 
is: 
***** 

(c)  Telephoning  or  visiting  the  home  of 
said  prospect  for  the  primary  purpose  of 
delivering  or  disseminating  any  vacation 
gift  certificate,  prizes,  gifts,  gift 
certificates,  chances  in  any  contest,  or 
any  other  merchandise  or  item  of 
chance; 
***** 

(7)  Any  publication,  merchandise  or 
service  is  being  o^ered  free,  without 
cost,  or  is  given  as  a  bonus  or  otherwise 
to  any  purchaser  of  any  of  respondents" 
publications,  merchandise  or  services, 
pursuant  to  any  agreement  to  purchase, 
rent  or  lease  any  other  publication, 
merchandise,  or  service,  or  combination 
thereof,  from  such  respondent,  unless 
respondent  complies  with  all  of  the 
terms  of  the  Federal  Trade 
Commission's  "Guide  Concerning  Use  of 
the  Word  'Free'  and  Similar 
Representations,"  16  CFR  Part  251, 
which  is  hereby  incorporated  into  this 
Order,  and  with  any  modifications  or 
changes  that  are  made  to  this  Guide.  All 
of  the  provisions  of  the  aforesaid  Guide 
shall  be  construed  as  mandatory  and 
binding  upon  the  respondents. 
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M.  Representing  to  any  person, 
directly  or  by  implication,  either  orally 
or  in  writing  that 

(1)  Any  price  b  the  retail  regular. 
usual  or  words  of  similar  import  o» 
effect,  price  for  any  publication  in  any 
binding,  merchandise  or  service,  unless 
such  price  is  an  actual,  bona  fide  price 
for  which  each  such  publication  has 
been  openly  and  actively  offered  for 
sale  in  the  recent  and  regular  course  of 
business  for  a  reasonably  substantial 
period  of  time; 

(2)  Any  price  is  the  retail  regular, 
usual  or  words  of  similar  import  or 
effect,  price  for  any  set  of  publications 
in  any  binding  and  in  combination  with 
any  other  publication,  merchandise  or 
service,  unless  such  price  is  an  actual 
bona  fide  price  for  which  each  such 
publication  has  been  openly  and 
actively  offered  for  sale  in  the  recent 
and  regular  course  of  business  for  a 
reasonably  substantial  period  of  time. 

•        •        *        *        • 

&  (Deleted] 
T.  [Deleted] 

»        «        *        *        * 

By  the  Commission. 
iMoed:  November  19, 1984. 

Appendix  A 

Notice 

Attached  hereto  are  the  pertinent 
provisions  of  a  cease  and  desist  order 
entered  against  Crolier,  Incorporated 
and  certain  of  its  subsidiaries,  including 
Grolier  Interstate,  Inc.  by  the  Federal 
Trade  Commission,  an  agency  of  the 
Federal  Government  Violation  of  any 
provision  of  this  Order  can  result  in 
severe  monetary  penalties  to  Grolier. 
Incorporated  and  Crolier  Interstate,  loc 
If  you  are  employed  by  Grolier, 
Incorporated  or  any  of  its  subsidiaries, 
you  will  be  required  to  observe  the 
provisions  of  this  Order.  Violation  of 
any  provision  of  this  Order  by  an 
employee  constitutes  a  violation  of  a 
federal  law. 

You  should  carefully  read  this  Order 
before  agreeing  to  any  employment 
arrangement  with  Grolier,  Incorporated 
or  any  of  its  subsidiary  companies. 

(PreridMl). 

Grolier.  Incorpotated. 

Appendix  B 

This  Appendix  sets  forth  the 
methodology  respondents  shall  employ 
to  determine  whether  advertisements  or 
promotional  materials  represent  that  a 
person  who  replies  as  requested  may  be 
contacted  directly  by  a  salesperson  for 
the  purpose  of  selling  respondents' 
products,  and  the  criteria  for 
determining  whether  such 


advertisements  or  promotional  materials 
comply  with  Paragraph  ILA. 

1.  Fonnat — Respondents  shall  test  the 
comprehension  level  of  advertisements 
or  promotional  material  by  conducting  a 
mail-intercept  test  or  an  in-home  survey 
using  the  questionnaires  attached  hereto 
as  Exhibit  1. 

2.  Sample  Size — ^The  sample  shall 
consist  of  at  least  150  subjects. 

3.  Demographics — Test  subjects  must 

(a)  Be  between  25  and  49  years  of  age: 

(b)  Have  at  least  one  child  fifteen 
years  of  age  or  younger  living  at  home; 

(c)  Have  household  incomes  of  at 
least  $15,000  per  year  for  85%  of  the 
subjects  tested  and  the  remaining  15% 
must  have  household  incomes  of  less 
than  $15,000  per  year  provided  that, 
upon  respondents'  request,  the  Division 
of  Enforcement  shall  increase  this  Figure 
by  increments  of  $5,000  whenever  the 
percentage  of  households  earning  at 
least  the  requested  amount  equals  or 
exceeds  the  percentage  of  households 
that,  according  to  the  1980  United  States 
Census,  have  household  incomes  of  at 
least  $15,000  per  year.  The  data  for 
future  changes  shall  be  based  on  the 
most  recently  published  edition  of  the 
Statistical  Abstract  of  the  United  States. 

4.  Location  of  Markets — ^The 
interviewing  will  be  conducted  in  four 
geographically  dispersed  markets.  In  the 
case  of  mall-intercept  tests,  the  same 
central  location  facilities  will  be  used 
wherever  possible.  If  it  is  necessary  to 
change  any  interviewing  facility,  the 
new  facility  shall  have  demographic 
characteristics  similar  to  those  of  the 
facility  it  is  replacing. 

5.  Criteria  for  Acceptability  of  New 
Coupon  Copy — New  promotional 
material  copy  shall  comply  with 
Paragraph  Il.A  if  at  least  seventy-five 
percent  of  the  test  subjects  in  both  the 
group  surveyed  with  household  incomes 
in  excess  of  $15,000  and  the  group  with 
household  incomes  of  less  than  $15,000 
answer  "yes  "  to  question  2  of  the 
questionnaires  (Exhibit  1). 

Modifications  to  this  Appendix, 
including  the  questionnaire,  may  be 
made  upon  a  request  by  respondents 
and  the  approval  of  the  Associate 
Director  for  Enforcement. 

Exhibit  Iv— Mali  Scraeaw 

Comprehension  Study— Card 
Hello.  I'm from  • 


national  marlceting  research  firm.  We're 
conducting  a  survey  and  would  like  to  ask 
you  a  few  brief  questions. 

A.  Are  you  the  (male/female)  head  of  your 
household? 

(APPLY  TO  APPROPRIATE  QUOTA) 

Male  head  of  household -_1 

Female  head  of  houaebold 


(••X  •  RRST  UNUSED  BOX, 
TERMINATE  AND  RE-USE.) 

Neither _ l/2/3/4/5/6/7/8/9/O 

B.  Which  of  the  following  groups  t)est 
describes  yotir  age?  Are  you  .  .  .  (READ 
UST)? 

("X"  FIRST  UNUSED  BOX, 
TERMINATE  AND  RE-USE.) 

Under  2S 1/2/3/4/5/6/7/8/9/0 

(CONTINUE) 

30-34 \.Z 

40-44 4 

45-49 ; 5 

("X"  HRST  UNUSED  BOX, 
TERMINATE  Af^  RE-USE.) 

50  or  over 1/2/3/4/S/6/7/8/9/0 

(DO  NOT  READ) 

("X  '  FIRST  UNUSED  BOX. 
TERMINATE  AND  RE-USE.) 

Refused. — l/2/3/4/5/6/7/8/9/O 

C.  And.  which  of  the  following  groups  best 
describes  your  aonual  household  income 
before  taxes  for  19637  Is  it .  .  .  (READ  LIST)? 

(APPLY  TO  APPROPRIATE  QUOTA) 

Under  $15.000 _...- -.- _ 1 

$15.000-824,999 - 2 

$25,000  or  more - 3 

(IK)  NOT  READ) 

("X"  FIRST  UNUSED  BOX. 
TERMINATE  AND  RE-USE) 

Refused. l/2/3/4/5/6/7/8/9/O 

IF  OVER  QUOTA— $15,000  OR  MORE.  "X" 
FIRST  UNUSED  BOX.  TERMINATE  AND  RE- 
USE. 1/2/3/4/5/6/7/8/9/0 

D.  How  many  school  age  children.  15  years 
of  age  or  younger,  live  in  your  household? 

« 

("X  "  FIRST  UNUSED  BOX. 
TERMINATE  AND  RE-USE.) 

None - 1/2/3/4/5/6/7/8/9/0 

MaU 

Comprehension  Study  Card,  Main 
Questionnaire 

(HAND  RESPONDENT  DRAWING 
CARD) 

1.  Now  I'd  like  to  ask  you  a  few  questioiu 
about  this  free  drawing  card. 

Based  on  what  you  just  read,  what  would 
you  expect  to  happen  if  you  filled  out  the 
card?  [PROBE]  What  else  would  you  expect ' 
to  happen? 


2.  For  the  purpose  of  this  research,  let's 
suppose  that  you  Tilled  out  the  card.  That  is. 
you  are  interested  in  receiving  information 
about  the  educational  materials  described. 
Would  you  expect  to  be  contacted  by  a  sales 
representative? 


provioe  me  inionnaiion  aescnoeu  auuve      iiit>Kiii{{  uic  uaii  is  ciuici  duii«<ilii4}  < 
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Yes.. 

No — 

(TAKE  BACK  DRAWING  CARD) 

THANK  RESPONDENT  AND 
TERMINATE. 

Respondent's  Name:  - 

Telephone:  (       )    ^— ^^^^— 

Address:    

City:   

SUte: 

Zip: 

Interviewer'i  Name:  ^^^^^— 
Date:  ^-^— ^^^— ^— — 


Emily  H.  Rode 

Secretary. 


|FR  Doc  St-SZMS  FiM  W-l  1-S4: 8.4S  ml 
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16CFRPvt13 
[Docket  Na  9149] 

Thompson  Medical  Company,  Inc4 
Prohibited  Trade  PracticM.  and 
Afflrmattve  Correcttve  ActlofM 

AOENCY:  Federal  Trade  Commission. 
action:  Final  Order. 

summary:  This  Final  Order  requires  a 
New  York  City  pharmaceutical  company 
to  cease,  in  connection  with  the 
advertising,  sale  or  distribution  of  over- 
the  counter  (OTC)  health  care  products, 
using  the  brand  name  "Aspercreme"  for 
any  product  that  does  not  contain  a 
significant  amount  of  aspirin:  or 
misrepresenting  by  any  other  means  that 
aspirin  Is  an  active  ingredient  of  such 
product  TV  and  radio  advertising  for 
"Aspercreme"  must  include  an  explicit 
aspirin  disclaimer  statement  and  such 
disclaimer  must  also  be  prominently 
displayed  in  print  advertising  and 
product  labelling.  The  Order  further  bars 
the  firm  from  misrepresenting  the 
contents,  validity,  results  or 
interpretations  of  tests  or  studies;  and 
from  representing,  without  prescribed 
substantiation,  the  speed  or 
effectiveness  of  its  products  in  the  relief 
of  minor  pain  and  other  symptoms  of 
arthritis,  bursitis,  rheumatism  or  other 
musculoskeletal  disorders.  Additionally, 
the  Order  dismisses  Paragraph  12(f)  of 
the  Complaint 

DATES:  Complaint  issued  on  February  5, 
1981;  Final  Order  issued  on  November 
23, 1984.' 

TOR  FURTNCR  INFORMATION  CONTACT: 
FTC/B^ll-8.  Elizabeth  T.  Guarino, 
Washington.  D.C  2058a  (202)  376-8648. 
SUPPLEMCNTARY  INTORMA'PON:  In  the 

Matter  of  Thompson  Medical  Company, 


■  Copies  of  the  Complaint  InitisI  Dodsion  and 
Opinion  of  tht  Committion  ar«  filed  with  the 
original  document 


Inc  a  corporation.  The  prohibited  trade 
practices  and/ or  corrective  actions,  as 
codified  under  16  CFR  Part  13,  are  as 
follows:  Subpart — Advertising  Falsely  or 
Misleadingly:  1 13.20  Comparative  data 
or  merits:  i  13.45  Content:  i  13.05 
Identity  of  product:  i  13.135  Nature  of 
product  or  service;  i  13.170  Qualifies  or 
properties  of  product  or  service:  1 13.190 
Results;  1 13.205  Scientific  or  other 
relevant  facts;  1 13.210  Scientific  tests. 
Subpart — Corrective  Actions  And/Or 
Requirements:  i  13.533  Corrective 
actions  and/or  requirements:  i  13.533-20 
Disclosures.  Subpart — Misbranding  Or 
Mislabeling:  8  13.1200  Content:  1 13.1230 
Identity:  1 13.1290  Qualities  or 
properties:  i  13.1310  Results:  1 13.1320 
Scientific  or  other  relevant  facts. 
Subpart — ^Misrepresenting  Oneself  and 
Goods — Goods:  i  13.1575  Comparative 
data  or  merits:  i  13.1605  Content 
1 13.1655  Identity:  1 13.1685  Nature: 
f  13.1685-15  By  misleading  trade  or 
corporate  name;  {  13.1710  Qualities  or 
properties:  1 13.1730  Results:  1 13.1740 
Scientific  or  other  relevant  facts. 
Subpart — neglecting.  Unfairly  or 
Deceptively,  To  Make  Material 
Disclosure:  i  13.1650  Content  i  13.1855 
Identity:  {  13.1870  Nature:  8  13.1885 
Qualities  or  properties;  8  13.1895 
Scientific  or  other  relevant  facts. 
Subpart — Packaging  or  Labeling  of 
Consumer  Commodities  Unfairly  and/or 
Deceptively:  8  13.2100  Packaging  or 
labeUng  of  consumer  commodities 
unfairly  and/or  deceptively;  8  13.2100-5 
Labeling.  Subpart — Using  Misleading 
Name— Goods:  8  13.2300  Identity: 
8  13.2315  Nature;  8  13.2325  Qualities  or 
properties. 

Ust  of  Subjects  in  16  CFR  Part  13 

Over-the-cotmter  drug  products.  Trade 
practices. 

(Sec.  a,  38  SUL  721;  IS  U.S.C  46.  InteipreU  or 
applies  sac.  B.  38  Stat  719,  as  amended:  IS 
U.S.C  45, 52) 

Before  the  Federal  Trade  Commission 

FtnalOrder 

Commissioners:  lames  C  Miller  in. 
Chairman:  Patricia  P.  Bailey;  George  W. 
Douglas:  and  Terry  CalvanL 

In  the  matter  of  Thompson  Medical 
Company.  Inc  a  corporation. 

(Docket  No.  9149] 

The  matter  has  been  heard  by  the 
Commission  upon  the  appeal  of  counsel 
for  respondent  Hiompson  Medical 
Company,  Inc.  and  complaint  counsel 
and  upon  briefs  and  oral  argument  in 
support  of  and  in  opposition  to  the 
appeals.  The  Commission,  for  reasons 
stated  in  the  accompanying  Opinion,  has 
granted  a  portion  of  complaint  counsel's 


appeal  and  denied  that  of  respondent 
llierefore 

It  is  ordered  that  the  initial  decision  of 
the  administrative  law  judge  be  adopted 
as  the  Findings  of  Fact  Conclusions  of 
Law  of  the  Commission  except  as  is 
otherwise  inconsistent  with  the  attached 
opinion. 

Other  Findings  of  Fact  and 
Conclusioiu  of  Law  of  the  Commission 
are  contained  In  the  accompanying 
Opinion. 

It  is  further  ordered  that  the  foUowing 
Order  to  Cease  and  Desist  be  entered: 

Order 

I 

It  is  ordered  that  respondent 
Thompson  Medical  Company,  Inc  a 
corporation,  its  successors  and  assigns, 
and  respondent's  officers, 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  labeling, 
advertising,  offering  for  sale,  sale  or 
distribution  of  any  over-the-counter 
"drug"  as  that  term  is  defined  in  the 
Federal  Trade  Commission  Act  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act  do  forthwith  cease  and 
desist  from: 

A.  Employing  the  brand  name 
"Aspercreme"  for  such  products  or 
otherwise  representing  directiy  or  by 
implication  Uiat  an  active  ingredient  of 
such  product  is  aspirin,  unless  such 
product  contains  aspirin  in 
therapeutically  significant  quantities: 
Provided,  however.  That  the  brand 
name  "Aspercreme"  may  be  used  for 
sudi  product  if  its  advertising  and 
labelhig  clearly  and  prominentiy 
disclose  that  the  product  does  not 
contain  aspirin. 

(1)  In  television  advertisements,  an 
expUdt  and  simple  aspirin  disclaimer 
statement  (such  as  "ASPIRIN-FREB") 

-shall  be  superimposed  on  the  television 
screen  simultaneously  with  a  vocal 
aspirin  disclaimer  statement  (such  as 
"Aspercreme  does  not  contain  aspirin") 
at  the  end  of  each  advertisement 

(2)  In  radio  advertisements,  an  expUdt 
aspirin  disclaimer  statement  (such  as 
"Aspercreme  does  not  contain  aspirin") 
shall  be  made  at  the  end  of  each 
advertisement 

(3)  In  print  advertisements,  an  explicit 
aspirin  disclaimer  statement  (such  as 
"ASPERCREME  DOES  NOT  CONTAIN 
ASPIRIN")  shall  be  displayed 
prominently  and  conspicuously  in 
relation  to  each  such  advertisement'^s  a 
whole. 
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(4)  In  labeling,  an  explicit  aspirin 
disclaimer  statement  (such  as  "DOES 
NOT  CONTAIN  ASPIRIN")  shall  be 
prominently  and  conspicuously  printed 
.:-,  the  boat  package  panel  (or  in  the 
front  of  the  container  if  no  package  is 
used). 

B.  Representing,  directly  or  by 
iniplication.  that  such  product  involves  a 
new  scientific  principle,  when  such 
product  or  one  involving  such  principle 
has  been  available  for  purchase  in  the 
United  States  as  an  over-the-counter 
drug  for  more  than  one  year. 

C.  Misrepresenting  the  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  or  study. 

D.  Misrepresenting  the  identity  of  the 
active  ingredient(s)  in  such  product 

U 

It  is  further  ordered  that  Thompson 
Medical  Company.  Inc^  a  corporatioa 
its  successors  and  assigns,  and 
respondent's  officers,  representadves. 

agents  and  employees,  directly  or 
through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
VMth  the  advertising,  offering  for  sale, 
sale  or  in  distribution  of  any  OTC 
analgesic  "drug."  as  that  term  is  defined 
in  the  Federal  Trade  Commission  Act.  in 
or  effecting  commerce,  as  "commerce"  is 
Oefined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

A.  Representing  that  such  product  is 
effective  for  the  relief  of  minor  pain  and 
other  symptoms  of  any  musculoskeletal 
disorder  (such  as  arthritis,  tendonitis, 
bursitis,  or  rheumatic  disorders). 

B.  Representing  that  such  product  is 
as  fast  as  or  faster  than,  or  is  as 
effective  as.  or  more  effective  than  any 
other  drug  or  device  in  the  relief  of 
minor  pain  and  other  symptoms  of  any 
musculoskeletal  disorder  [such  as 
arthritis,  tendonitis,  bursitis,  or 
rheumatic  disorders); 

Unless  at  the  time  of  the  dissemination 
of  any  such  representation,  respondent 
possesses  and  relies  upon  a  reasonable 
basis  for  such  representation  consisting 
of  competent  and  reliable  scientiHc  or 
medical  evidence.  For  analgesic  drug 
products  competent  and  reliable 
scientific  or  medical  evidence  shall 
include  at  least  two  adequate  and  well- 
controlled,  double  blinded  clinical 
studies  which  conform  to  acceptable 
designs  and  protocols  and  are 
conducted  by  different  persons.    ' 
independently  of  each  other.  Such 
persons  shall  be  qualified  by  training 
and  experience  to  conduct  such  studies. 
Provided  however,  with  respect  to  any 
representation  covered  by  this  part 
other  than  claims  of  superior  or 


comparative  effectiveness  or  safety,  if 
the  Food  and  Drug  Administration 
promulgates  any  final  standard  which 
establishes  conditions  under  which  such 
product  is  safe  and  effective  under  the 
Food.  Drug  and  Cosmetic  Act  then  in 
lieu  of  the  above,  respondent  may  rely 
upon  scientific  evidence  which  fully 
conforms  to  such  final  standards  as  a 
reasonable  basis  for  said  representation. 

in 

It  is  further  ordered  that  so  much  of 
the  complaint  as  relates  to  Paragraph 
12(5)  be,  and  the  same  hereby  is, 
dismissed. 

IV 

It  is  further  ordered  that  respondent 
Thompson  Medical  Company,  Inc.  shall 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  change  in 
the  corporation  such  as  a  dissolution, 
assignment  or  sale  resulting  in  the 
entergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  its 
corporation  which  may  affect 
compliance  obligations  under  this  Order. 


It  is  further  ordered  that  the 
respondent  herein  shall  within  sixty  (80) 
days  after  service  of  this  Order  upon  it 
and  at  such  other  times  as  the 
Commission  may  require,  file  with  the 
Commission  a  written  report  setting 
forth  in  detail  the  manner  and  fonn  in 
which  it  has  complied  or  intends  to 
comply  with  the  Order. 

By  the  Commission. 

Issued:  November  23. 1964. 
Emily  H.  Roiic. 
Secretary. 

|FR  LK>c  M-3:347  Ptted  12-ll-M  S.'M  iun| 
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ENViRONMEMTAL  PROTECTION 
AGENCY 

21  CFR  Part  193 

IFAP  1H5312/R711;  FRL-2732-4] 

Food  for  Human  Coiwumptton; 
Tolerances  for  Pesticides  In  Food 
Administered  by  the  Environmental 
Protection  Agency;  Methoprene 


r:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMANY:  This  rule  establishes  a 
temorary  tolerance  for  residues  of  the 
Insecticide  methoprene  in  or  on  various 
foods  in  oonjuction  with  an 


experimental  use  permit  requested  by 

the  Zoecon  Corp. 

EFFECTIVE  DATR  Effective  on  December 

12. 1984. 

ADDRESS:  Written  objections,  identified 

by  the  document  control  number  (FAP 

1H5312/Rni|.  may  be  submitted  to  the 

Hearing  Clerk  (A-110),  Environmental 

Protection  Agency.  Rm.  3708.  401  M  St.. 

SW..  Washington.  D.C.  20480. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Timothy  Gardner.  Product 
Manager  (PM)  17.  Registration 
Division  (TS-767C).  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  207,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-2690). 

SUPPl^MENTARV  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  July  2. 1962  (47  FR  28994). 
that  Zoecon  Corp.,  975  California  Ave.. 
Palo  Alto.  CA  94304.  had  filed  a  food 
additive  petition  (FAP  1H5312). 
.  proposing  that  21  CFR  Part  193  be 
amended  by  establishing  a  regulation 
permitting  tolerances  for  residues  of  the 
insect  gro^kth  regulator  methoprene 
(Isopropyl  (£.£)-ll-methoxy-3,  7. 11- 
trimetliyl-2.4  dodecadienoate)  in  or  on 
raisins,  wheat  flour,  macaroni  (wheat), 
rice  cereal,  rye  cereal  barley  cereal, 
wheat  cereal  com  cereal,  com  meal, 
grits,  hominy,  oat  cereal,  spices,  dry  dog 
food,  dried  apples,  dried  apricots,  dried 
peaches,  and  dried  prunes  at  10.0  parts 
per  million  (ppm). 

No  comments  were  received  by  the 
Agency  in  response  to  the  notice  of 
filing. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  regulation  is 
sought,  and  it  is  concluded  that  the 
pesticide  can  be  safely  used  in 
accordance  with  provisions  of  the 
experimental  use  permit  (20954-EUP-20) 
that  was  issued  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  (86  Stat.  973:  7 
U.S:C.  136  el  seq.).  Therefore,  a  food 
additive  regulation  is  established  for  the 
commodities  as  set  forth  below. 

A  related  document  (PP 1G2539/T468) 
renewing  temporary  tolerances  for 
methoprene  in  or  on  certain  raw 
agricultural  commodities  appears 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
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deemed  objectionable  and  die  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  food  or 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  such 
food  or  feed  additive  levels  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4. 1981  (46  FR  24945). 

(Sec.  4oa(c)(i).  72  Stat.  i7ae  (zi  U.S.C. 

346(c)(1))) 

List  of  Subiects  in  21  CFR  Part  193 

Food  additives.  Pesticides  and  pests. 
Datad  November  27. 1984. 
Sisvaii  Sclwtzow, 

Director,  Office  of  Pesticide  Prxigrams. 

PART  193— (AMENDED] 

Therefore,  Part  193  is  amended  in 
S  193.285  by  designating  the  existing  text 
as  paragraph  (a)  and  adding  new 
paragraph  (b),  to  read  as  follows: 

§193^5    Methoprene. 

(a)  •  •  * 

(b)(1)  A  tolerance  of  10  parts  per 
million  is  established  for  the  insect 
growth  regulator  methoprene  in  or  on 
raisins,  wheat  flour,  macaroni  (wheat), 
rice  cereal  rye  cereal,  barley  cereal, 
wheat  cereal  com  cereal,  com  meal, 
grits,  hominy,  oat  cereal,  spices,  dry  dog 
food,  dried  apples,  dried  apricots,  dried 
peaches,  and  dried  prunes  resulting  from 
applications  of  methoprene  in 
accordance  with  the  provisions  of  an 
experimental  use  permit  that  expires 
September  21, 1986. 

(2)  TTie  total  amount  of  the  active 
ingredient  to  be  used  shall  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

(3)  The  Company  concemed  shall 
immediately  notify  the  Environmental 
Protection  Agency  of  any  findings  for 
the  experimental  use  that  have  a  bearing 
on  safety.  The  firm  shall  also  keep 
records  of  production,  distribution,  and 
performance,  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the 


Environmental  Protection  Agency  or  the 
Food  and  Drug  Administration. 

(FR  Doc.  M-n«aS  FUed  12-11-M:  B:4S  ub| 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

21  CFR  Part  540 

Penicillin  Antibiotic  Druga  for  Animal 
Use;  Amoxicillin  Trihydrate  and 
Cavulanate  Potaaalum  Tabieta 

Correction 

In  FR  Doc.  84-30129,  begiiming  on 
page  45420  in  the  issue  of  Friday. 
November  16. 1984,  make  the  following 
corrections: 

1.  On  page  45421,  in  the  second 
column,  in  \  540.103g.  the  second  line  of 
paragraph  (a)(3)(ii)(o)  (the  last  line  of 
the  column)  should  read  "{a)  The 
amoxicillin  trihydrate  used  in  making 
the  batch:  12  packages,  each". 

2.  Also  on  page  4S421.  in  the  third 
column,  in  {  540.103g,  the  second  line  of 
paragraph  (a){3)(ii)(6)  (the  fourth  line  of 
the  column)  should  read  "making  the 
batch:  12  packages,  each". 


21  CFR  Part  558 

New  Animal  Dniga  for  Use  in  Animal 
reeos,  nygromycm  d 

aoency:  Food  and  Drug  Administratton. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  for  Carl 
S.  Akey.  Inc.  providing  for  use  of  a  2.4- 
gram-per-pound  hygromycin  B  premix 
for  making  complete  swine  feeds  for 
control  of  large  roundworms,  nodular 
worms,  and  whipworms,  and  for  making 
complete  chicken  feeds  for  control  of 
large  roundworms,  cecal  worms,  and 
capillary  worms. 

effective  date:  December  12. 1984. 
FOR  further  trOWMATlOW  CONTACT: 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
3410. 

SUFPlfMENTARY  INFORMATION:  Carl  S. 
Akey.  Inc.,  P.O.  Box  607.  Lewisburg.  OH 
45338,  is  sponsor  of  supplemental  NADA 
127-508,  proxiding  for  use  of  a  2.4-gram- 
per-pound  hygromycin  B  premix  for 


making  complete  swine  and  chicken 
feeds.  The  complete  swine  feed  is  used 
as  an  aid  in  the  control  of  large 
roundworms,  nodular  worms,  and 
whipworms.  The  complete  chicken  feed 
is  used  as  an  aid  in  the  control  of  large 
roundworms,  cecal  worms,  and  capillary 
worms.  This  supplement  was  filed  by 
Elanco  Products  Co.  for  the  sponsor.  The 
supplement  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval.  TTie  basis  for  approval  is 
discussed  in  the  freedom  of  information 
sununary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  i  514.11(e)(2)(ii)  (21 
CFR  S14.11(e)(2Kii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch. 
(HFA-30S).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Rshers 
Lane.  Rockville.  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11. 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec  512(i).  82 
Stat  347  (21  US.C  380b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.1U]  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  S.83).  Part  558  is 
amended  in  I  SS6.274  by  adding  new 
paragraph  (aK')  to  read  as  follows: 

PART  55B— NEW  ANIMAL  DRU^  FOR 
USE  IN  ANIMAL  FEEDS 

{ S58.274    Hygiomycin  B. 

(a)  •  •  * 

(7)  Premix  level  of  2.4  grams  per 
pound  granted  to  sponsor  011790  in 
S  510.600(c)  of  this  chapter  for  use  in 
chickens  as  in  paragraph  (e)(l)(i)  of  this 
section  and  in  swine  as  in  paragraph 
(e)(l)(ii)  of  this  section. 
•        •        •        *        • 

Effective  date.  December  IZ  1984. 
(Sec.  S12(i).  B2  Slat  347  (21  U.S.C  a60b(i)| 
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Dated:  November  29. 1984. 
Marvin  A.  NorcroM, 

Acting  Associate  Director  for  Scientific 
EvaJuation. 

|FR  Ooc  a4-3Zne  Fil«d  12-ll-M:  8:45  am) 
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21  CFR  Part  803 
[Docket  Na  79N-0182) 

Medical  Device  Reporting;  OiMB 
Approval  and  Effective  Date 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  the  Office  of  Management  and 
Budget  (0MB]  has  approved  the 
information  collection  requirements  in 
the  Hnal  rule  on  medical  device 
reporting.  FDA  also  is  announcing  a 
clarification  of  its  views  regarding 
whether  a  submission  under  the  final 
rule  or  the  release  of  a  submission  by 
FDA  constitutes  an  admission  of 
liability.  In  addition,  FDA  is  affirming 
the  effective  date  of  the  final  rule. 
EFFECTIVE  DATE:  December  13. 1984. 
FOfI  FURTHER  INFORMATION  CONTACT 
Joseph  Sheehan,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4874. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  14, 1984 
(49  FR  36326)  (corrected  at  49  FR  36644; 
September  19. 1984),  FDA  published  a 
final  rule  (21  CFR  Part  803)  that  requires 
manufacturers  and  importers  of  medical 
devices,  including  diagnostic  devices,  to 
report  to  FDA  whenever  the 
manufacturer  or  importer  receives  or 
otherwise  becomes  aware  of 
information  that  reasonably  suggests 
that  one  of  its  marketed  devices  (1)  may 
have  caused  or  contribute  to  a  death  or 
serious  injury  or  (2)  has  malfunctioned 
and  that  the  device  or  any  other  device 
marketed  by  the  manufacturer  or 
importer  would  be  likely  to  cause  or 
contributed  to  a  death  or  serious  injury 
if  the  malfunction  were  to  recur. 
Importers  are  required  to  establish  and 
maintain  files  of  reports  and  records. 
The  final  rule  is  intended  to  assure 
that  FDA  is  informed  promptly  of  all 
serious  or  potentially  serious  problems 
associated  with  marketed  devices. 

OMB  Approval 

In  the  preamble  to  the  final  rule  (49  FR 
36348),  FDA  advised  that  the  collection 
of  information  requirements  contained 
in  SS  803.24  and  803.31  of  the  rule  had 
been  submitted  to  OMB  for  approval 


under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  and 
§  1320.13(g)  of  OMB's  regulations  (5  CFR 
1320.13(g))  implementing  that  act.  The 
agency  also  stated  that  S§  803.24  and 
803.31  would  not  be  effective  until  FDA 
obtained  OMB  approval  of  these 
information  collection  requirements,  and 
that  it  would  publish  in  the  Federal 
Register  a  notice  of  OMB's  decision  to 
approve,  modify,  or  disapprove  them. 

On  November  9. 1984,  OMB  sent  FDA 
a  notice  of  action  stating  that  the 
collection  of  information  requirements 
are  approved  for  use  through  January  31, 
1986,  under  OMB  control  number  0910- 
0201.  In  its  remarks  accompanying  its 
notice  of  action,  OMB  stated  in  pertinent 
part: 

This  information  collection  it  approved 
through  1/86  to  permit  OMB  to  perform  a 
thorouj;h  practical  utility  review.  Upon 
resubmission  FDA  must  provide  OMB  with  a 
report  of  the  First  year's  operation  of  the  MDR 
[medical  device  reporting)  rule.  This  report 
should  contain  an  explanation  of  how  FDA 
uses  this  system  to  further  the  protection  of 
the  public  health.  Specifically,  the  report 
must  include:  1.  An  accounting  of  the  number 
and  type  of  reports  (including  a  breakdown  of 
telephone  reports  and  follow-up  reports)  Tiled 
and  an  appropriate  adjustment  of  the 
estimated  annual  burden.  2.  An  explanation 
of  how  FDA  has  used  MDR  reports  as  a  basis 
for  regulatory  actions,  including  but  not 
limited  to.  enforcement  proceedings, 
consideration  of  reclassification  actions, 
PMA  review,  510(k)  review,  waiver  of  510(k) 
requirements,  and  the  development  of 
performance  standards.  3.  An  accounting  of 
the  number  of  instances  (and  explanation 
thereof)  in  which  FDA  notified  a 
manufacturer  or  importer  that  a  record  is  no 
longer  necessary  pursuant  to  21  CFR 
803.24(d)(4).  4.  Copies  of  all  existing  internal 
and  public  documents  that  have  been 
developed  to  provide  FDA  officials,  or  the 
public,  with  information  stemming  from  MDR 
reports.  •  •  •  Finally,  any  regulatory 
guidelines  of  general  applicability  (see  21 
CFR  10.go(b]|  for  the  MDR  must  be  submitted 
for  PRA  [Paperwork  Reduction  Act)  approval. 

Following  publication  of  the  final  rule 
and  during  the  time  that  OMB  was 
conducting  its  review  of  the  rule,  FDA 
received  a  request  from  counsel  for 
Johnson  &  Johnson  that  FDA  clarify  its 
position,  stated  in  the  preamble,  that  the 
agency  "does  not  believe  that  the 
submission  (or  release]  of  information 
that  reasonably  suggests  that  a  device 
may  have  caused  or  contributed  to  a 
death  or  serious  injury  will  be  treated  by 
the  courts  as  an  admission  that  the 
device  actually  caused  or  contributed  to 
a  death  or  serious  injury."  (49  FR  36329, 
36338.) 

FDA  believes  that  its  position,  which 
was  stated  in  response  to  comments  on 
the  medical  device  reporting  reproposal 
(see  paragraphs  7  and  49a  of  the 


preamble  to  the  final  rule  (49  FR  36329, 
36338)),  is  correct.  In  addition,  FDA  does 
not  believe  that  the  submission  or 
release  of  information  that  reasonably 
suggests  that  a  device  has 
malfunctioned  will  be  treated  by  the 
courts  as  an  admission  that  the  device 
actually  malfunctioned.  FDA  agrees, 
therefore,  that  the  response  does  not 
completely  set  forth  FDA's  position.  For 
this  reason,  FDA  is  adding  new 
S  803.24(fl  to  the  final  rule  which  states: 
"A  report  or  information  submitted  by  a 
manufacturer  or  importer  under  this 
section  (and  any  release  by  FDA  of  that 
report  or  information)  does  nut 
necessarily  reflect  a  conclusion  by  the 
manufacturer,  importer,  or  FDA  that  the 
report  or  information  constitutes  an 
admission  that  the  device  caused  or 
contributed  to  a  death  or  serious  injury 
or  malfunctioned.  A  manufacturer  or 
importer  need  not  admit,  and  may  deny, 
that  the  report  or  information  submitted 
under  this  section  constitutes  an 
admission  that  the  device  caused  or 
contributed  to  a  death  or  serious  injury 
or  malfunctioned."  FDA  advises, 
however,  that  although  it  does  not 
intend  for  such  a  report  or  information 
to  be  viewed  as  an  admission  of 
liability,  whether  a  court  will  treat  a 
submission  under  the  final  rule  as  an 
admission  will  depend  on,  among  other 
factors,  the  nature  of  the  statements  in 
the  submission.  None  of  these  factors  is 
within  FDA's  control.  Thus,  FDA  does 
not  intend  that  the  mere  act  of 
submitting  a  report — an  act  which  is 
mandated  by  law — will  constitute  an 
admission.  As  stated,  whether  the 
report,  or  the  information  therein, 
constitutes  an  admission  will  depend  on 
its  contents. 

Section  803.24(f)  is  not  a  "rule"  within 
the  meaning  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  551(4)) 
because  it  neither  creates  new  rights 
and  obligations,  British  Caledonian 
Airways,  Ltd  v.  CAB.  584  F.2d  982,  98»- 
991  (D.C.  Cir.  1978),  nor  binds  the  courts. 
Energy  Consumers  &  Producers  Assn.  v. 
DOE.  632  F.2d  129, 139  (Temp.  Emer.  Ct. 
App),  cert,  denied.  449  U.S.  832  (1980). 
Accordingly,  {  803.24(f)  is  not  subject  to 
the  rulemaking  and  effective  date 
requirements  of  the  APA  (5  U.S.C.  553). 
At  most,  S  803.24(f)  is  a  "general 
statement  of  policy."  A  general 
statement  of  policy  must  be  published  (5 
U.S.C.  552(a)(1)(D))  but  is  exempt  from 
the  rulemaking  and  effective  date 
requirements  of  section  553  of  the  APA 
(5  U.S.C.  553  (b)(A),  (d)(2)).  For  these 
reasons,  FDA  is  not  subjecting 
S  803.24(0  to  notice  and  public 
procedure  and  is  making  the  section 


officer  or  employee  of  the 


per-pound  hygromycin  B  premix  for 


(Sec.  512(i).  B2  Stat  347  (21  U.SC.  360b(i|| 
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effective  December  13, 1984.  concurrent 
with  the  effective  date  of  the  final  rule. 

List  of  Subjects  in  21  CFR  Part  803 

Medical  devices;  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food 
Drug,  and  Cosmetic  Act  (sees.  502(t). 
5ia  519,  701(a).  704  (a)  and  (e)  52  Stat 
1055.  76  Stat.  792-795  as  amended,  90 
Stat  564-565,  578.  581  (21  U.S.C.  352(t), 
360,  360i.  371(a),  374  (a)  and  (e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10).  Part  803  is  amended  as 
follows:  i 

PART  803— IMED1CAL  DEVICE 
REPORTING 

1.  In  5  803.24  by  adding  the  number 
"091Q-0201"  at  the  end  of  the 
parenthetical  statement  appearing  at  the 
end  of  the  section  and  by  adding  new 
paragraph  (f),  to  read  as  follows: 


§  803.24    Reports  t»y  manufaeturers 
importers. 


(f)  A  report  or  information  submitted 
by  a  manufacturer  or  importer  under 
this  section  (and  any  release  by  FDA  of 
that  report  or  information)  does  not 
necessarily  reflect  a  conclusion  by  the 
manufacturer,  importer,  or  FDA  that  the 
report  or  information  constitutes  an 
admission  that  the  device  caused  or 
contributed  to  a  death  or  serious  injury 
or  malfunctioned.  A  manufacturer  or 
importer  need  not  admit,  and  may  deny, 
that  the  report  or  information  submitted 
under  this  section  constitutes  an 
admission  that  the  device  caused  or 
contributed  to  a  death  or  serious  injury 
or  malfunctioned. 


§803J1    (Amended] 

2.  In  S  803  Jl  Complaint  files  by 
adding  the  number  "0910-0201"  at  the 
end  of  the  parenthetical  statement 
appearing  at  the  end  of  the  section. 

Effective  date.  December  13, 1984. 

(Sees.  502(t),  510,  519,  701(a),  704  (a)  and  (e). 
52  Stat.  1055,  76  Stat.  792-795  as  amended,  90 
Stat.  564-565,  57B,  581  (21  U.S.C.  352(t).  360. 
360i.  371(a),  374  (a)  and  (e))) 
Dated:  December  4. 1984. 
Joseph  P.  HUa, 

Associate  Commissioner  for  Regulatory 
Affairs. 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  501 

Appointment  of  Foreign  Service 
Information  Officer* 

agency:  United  States  Information 

Agency. 

actiom;  Final  rule. ■ 

summary:  This  document  amends  22 
CFR  501.13  by  correcting  a  typographical 
error. 

EFFECTIVE  DATE:  December  3, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  N.  Canestro,  United  States 
Information  Agency,  Management  Plans 
and  Analysis  Staff,  Room  818,  301 
Fourth  Street,  SW..  Washington.  D.C. 
20547.  telephone  (202)  485-8676. 
SUPPLEMENTARY  INFORMATION:  The  text 

of  this  CFR  part  describes  the  process 
leading  to  lateral  entry  appointment  of 
Foreign  Service  Information  Officers  to 
the  United  States  Information  Agency. 

E.0. 12291  Federal  Regulation 

USIA  has  determined  that  this  is  not  a 
major  rule  for  the  purpose  of  E.0. 12291, 
Federal  Regulation,  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographical  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based  industries 
to  compete  with  foreign-based 
enterprises  in  domestic  or  foreign 
markets. 

Lbt  of  Subjects  in  22  CFR  Part  501 

Foreign  service. 
PART  501— [AMENDED] 

22  CFR  Part  501  is  amended  by 
revising  {  501.13(f)(5)(vi)(o)  to  read  as 
follows: 

§501.13    Lateral  entry  appointment  Of 
Foreign  Service  Information  offieers. 
«        *        •        •        • 

(5)  •  •   * 

(vi)  Oral  Examination,  (a)  Candidates 
recommended  for  further  consideration 
after  completion  of  the  qualification 
review  and  evaluation  outlined  in 
paragraphs  (f)(1)  and  (f)(5)(iii)  are  given 
oral  examinations  by  a  panel  of  deputy 
examiners  appointed  by  the  Board  of 
Examiners. 


(22  U.S.C.  1221  et  seq.;  E.0. 11434  of  Nov.  S. 
1968  (33  FR  16485)) 

Dated:  December  3. 1S>84. 
CiiaiiM  N.  CaBMtio, 

Federal  Register  Liaison. 

(Fit  Doc  W-9tMl  Filed  M-I1-M:  M6  aol 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

rrj}.  79941 

Income  Tsx;  Taxatils  Years  DsQlnnlng 
After  December  31, 1953;  Foreign 
Management  and  Foreign  Ecorramic 
Processes  Requirements  of  a  Foreign 
Sales  Corporation 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  Regulations. 


:  This  document  provides 
temporary  Income  Tax  Regulations 
relating  to  foreign  management  and 
foreign  economic  processes 
requirements  of  ■  foreign  sales 
corporation  (FSC)  The  temporary 
regulations  provide  rules  for  determiniog 
whether  a  FSC  will  be  treated  as  having 
foreign  trading  gross  receipts  through 
satisfaction  of  the  requirements  of 
section  924.  In  addition,  the  temporary 
regulations  provide  rules  for  determining 
eligibility  to  use  administrative  pricing 
rules  in  computing  taxable  income  of  a 
FSC,  and  rules  for  grouping  transactions 
for  purposes  of  the  foreign  economic 
processes  tests.  These  temporary 
regulations  provide  immediate 
necessary  guidance  to  FSCs  and  their 
shareholders  with  respect  to 
qualification  for  benefits  under  Title  VIII 
of  the  Tax  Reform  Act  of  1984  (Foreign 
Sales  Corporations).  The  text  of  the 
temporary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
dates:  The  temporary  regulations  apply 
to  taxable  years  beginning  after 
December  31. 1984.  and  are  elective 
after  December  31. 1984. 
FOR  PURTNER  information  CONTACH 
David  J.  Dean  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW„  Washington. 
D.C.  20224  (Attention:  CC:LR:T)  (202- 
566-3269,  not  a  toll-free  call). 


been  submitted  to  OMB  for  approval 


(see  paragraphs  7  and  49a  of  the 


procedure  and  is  making  the  section 
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SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  temporary 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  sections  924,  925,  and  927  of  the 
Internal  Revenue  Code  of  1954.  The 
temporary  regulations  are  issued  under 
the  authority  contained  in  sections 
924(d)(4),  925(b).  927(d)(2)(B).  and  7805 
of  the  Internal  Revenue  Code  of  1954  (98 
Stat.  989.  26  U.S.C.  924(d)(4);  98  Stat.  990. 
26  U.S.C.  925(b):  98  Stat.  993,  26  U.S.C. 
927  (d)  (2)(B);  and  68A  Stat.  917,  26 
U.S.C.  7805). 
Need  for  Temporary  Regulations 

Sections  924,  925,  and  927  are 
generally  effective  for  transactions  after 
December  31. 1984,  in  tax  years  ending 
after  that  date.  The  proper  application  of 
those  sections  is  dependent  upon  the 
Service's  detailed  specification  of  the 
marmer  in  which  the  requirements  of  the 
statute  will  be  administered.  Because  of 
the  need  for  immediate  guidance  in  this 
regard,  the  Internal  Revenue  Service  has 
found  it  to  be  impractical  to  issue  these 
temporary  regulations  either  with  notice 
and  public  comment  procedure  under 
section  553(b)  of  title  5  of  the  United 
States  Code,  or  under  the  effective  date 
limitation  of  section  533(d)  of  title  5. 
Explanation  of  Provisions 
Foreign  Management 

Section  924(c)(1)  provides  that  a  FSC 
must  hold  all  meetings  of  shareholders 
and  all  meetings  of  directors  outside  the 
United  States.  In  addition,  the 
temporary  regulations  provide  that  all 
such  meetings  must  comply  with  the 
local  laws  of  the  jurisdiction  in  which 
the  FSC  is  created  er  organized.  The 
local  law  determines  whether  a  meeting 
must  be  held,  where  it  must  be  held, 
quorum  requirements,  use  of  proxies, 
and  so  forth.  Therefore,  if  local  law 
permits  a  shareholders'  or  directors' 
meeting  outside  its  jurisdication.  any 
meeting  held  outside  the  United  States 
will  satisfy  the  requirements  of  section 
924(c)(1).  Also,  if  the  participants  in  a 
meeting  are  not  all  present  in  the  same 
location,  the  location  of  the  meeting  is 
the  place  where  the  persons  exercising  a 
majority  of  the  voting  power  are  located. 
Section  924(c)(2)  requires  that  the 
principal  bank  account  of  a  FSC  must  be 
maintained  outside  the  United  States, 
and  section  924(c)(3)  requires  that  all 
dividends,  legal  and  accounting  fees, 
and  salaries  of  ofHcers  and  directors 
must  be  disbursed  from  bank  accounts 
of  the  FSC  maintained  outside  the 
United  States.  The  temporary 
regulations  adopt  the  approach  taken  in 
the  Conference  Report  (H.R.  Rept.  No. 
98-861.  at  973),  and  link  these  two 
requirements  together  by  defining  the 


account  that  is  to  be  regarded  as  the 
principal  bank  account  of  the  FSC  as  the 
account  from  which  the  disbursements 
of  dividends,  legal  and  accounting  fees, 
and  salaries  of  officers  and  directors  are 
made.  The  temporary  regulations  also 
require  the  account  that  is  to  be  treated 
as  the  principal  bank  account  of  the  FSC 
to  be  maintained  in  an  eligible 
possession  or  a  country  which  meets  the 
exchange  of  information  requirements  of 
section  927(e)(3).  that  is,  a  country  under 
the  laws  of  which  a  FSC  may  be  created 
or  organized. 

Foreign  Economic  Processes 

Subsections  (d)  and  (e)  of  section  924 
require  that  certain  activities  take  place 
outside  the  United  States  in  order  to 
treat  the  proceeds  from  a  transaction  as 
foreign  trading  gross  receipts.  These 
activities  include:  (1)  Certain  sales 
activities,  and  (2)  certain  activities 
relating  to  the  disposition  of  export 
property  or  the  performance  of  exports 
services.  The  FSC  may  perform  the 
activities  itself,  or  contract  with  another 
person  (related  or  unrelated)  to  have  the 
activities  performed  on  behalf  of  the 
FSC.  Under  the  first  part  of  this  two- 
pronged  test,  the  FSC  must  participate 
outside  the  United  States  in  one  of  the 
following  sales  activities:  The 
solicitation  (other  than  advertising),  the 
negotiation,  or  the  making  of  the 
contract  relating  to  the  transaction. 
Under  the  second  part  of  the  test,  the 
foreign  direct  costs  of  five  categories  of 
disposition  activities  related  to  the 
transaction  must  comprise  at  least  50 
percent  of  the  total  direct  costs  of  the 
transaction  (or  the  FSC  may  satisfy  an 
alternate  test  based  on  85  percent  of  two 
categories  of  activities).  The  temporary 
regulations  explain  what  activities  are 
included  in  the  economic  processes 
tests,  explain  how  the  tests  are  applied, 
and  provide  rules  for  substantiating 
performance  of  the  activities  by  a 
person  other  than  the  FSC. 

Participation  in  the  sales  portion  of 
the  transaction  requires  performance  of 
one  of  the  sales  activities  listed 
previously.  For  purposes  of  this  rule, 
transactions  may  be  grouped  on  the 
basis  of  contracts  or  customers  so  that, 
for  example,  performance  of 
"solicitation"  by  the  FSC  with  respect  to 
a  particular  customer  will  be  sufficient 
to  satisfy  this  requirement  for  all 
transactions  with  that  customer  during 
the  FSC's  taxable  year.  Alternatively, 
performance  of  "solicitation"  with 
respect  to  a  long  term  contract  will 
satisfy  this  requirement  for  all 
transactions  or  shipments  under  that 
contract,  even  though  the  contract 
applies  for  more  than  one  taxable  year 
of  the  FSC.  In  defining  the  sales 


activities,  the  temporary  regulations 
specifically  clarify  that  performance  of 
two  or  all  three  of  these  sales  activities 
may  occur  at  the  same  time. 

This  is  intended  to  facilitate 
performance  of  all  three  activities  by  the 
FSC.  and  is  specifically  authorized 
because,  under  section  925(c),  the  FSC 
must  participate  in  all  three  activities  in 
order  to  use  the  administrative  pricing 
rules  provided  in  section  925(a). 

The  second  part  of  the  two-pronged 
test  is  satisfaction  of  either  the  50-  i 

percent  or  the  85-percent  foreign  direct 
cost  test.  These  tests  look  to  five 
categories  of  activities  relating  to  the 
disposition  of  export  property  that  are 
listed  in  section  924(e).  Under  the  50- 
percent  foreign  direct  cost  test,  for  a 
transaction  to  produce  foreign  trading 
gross  receipts,  at  least  50  percent  of  the 
total  costs  in  all  of  the  categories  of 
activities,  when  aggregated,  must  be 
foreign  costs.  Only  categories  in  which 
costs  are  actually  incurred  are  taken 
into  account,  and  the  temporary 
regulations  require  that  costs  must 
actually  be  incurred  in  at  least  three  of 
the  five  categories  in  order  to  use  this 
test.  Under  the  alternative  85-percent 
foreign  direct  cost  test,  at  least  85 
percent  of  the  costs  in  each  of  two  of  the 
five  categories  of  activities  must  be 
foreign  costs.  For  this  test,  the  costs  are 
not  aggregated,  but  rather  the  costs  in 
each  category  are  considered 
separately. 

The  categories  of  activities  that  apply 
for  these  tests  are:  (1)  Advertising  and 
sales  promotion,  (2)  processing  of 
customer  orders  and  arranging  for 
delivery  of  the  export  property,  (3) 
transportation,  (4)  determination  and 
transmittal  of  a  final  invoice  or 
statement  of  account  and  receipt  of 
payment,  and  (5)  assumption  of  credit 
risk.  These  activities  are  described  in 
the  temporary  regulations,  and  rules  are 
provided  for  determining  what  costs  are 
the  direct  costs  used  in  the  tests  and 
what  costs  are  not  direct  costs.  Rules 
are  also  provided  for  determining  the 
location  of  the  activities. 

Grouping  of  transactions  is  permitted 
in  determining  whether  the  foreign 
economic  process  tests  are  satisfied.  A 
grouping  rule  that  applies  for  both  the 
sales  participation  test  and  the  foreign 
direct  cost  tests  permits  groupings  based 
on  either  recognized  industry  or  trade 
usage  or  two-digit  major  groups  (or 
inferior  classifications  thereof)  of  the 
Standard  Industrial  Classification  (SIC 
code).  In  addition,  groupings  may  be 
based  on  all  transactions  with  a 
particular  customer  during  a  taxable 
year,  or  on  all  transactions  under  a 
particular  contract.  A  FSC  may  use 
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different  groupings  for  different 
activities  wnthin  the  same  taxable  year. 
The  fiexibility  offered  by  these  grouping 
rules  is  intended  to  facilitate  the 
establishment  of  FSC's.  However,  these 
grouping  rules  apply  only  for  purposes 
of  section  924,  and  do  not  apply  for  any 
other  purpose.  They  particularly  do  not 
apply  for  purposes  of  determining  the 
FSC's  foreign  trade  income,  or  for 
transfer  pricing,  and  are  not  intended  to 
imply  whether  grouping  may  be 
permitted  for  those  other  purposes,  or.  if 
grouping  is  permitted  for  those  purposes, 
to  what  extent  it  may  be  permitted. 

An  exception  from  the  foreign 
economic  processes  requirements  is 
provided  for  sales  of  military  property  in 
cases  where  the  tests  cannot  be 
satisifed  because  the  activities  are 
required  to  be  performed  in  the  United 
States  or  by  the  United  States 
Government,  or  are  directly  related  to 
such  activities. 

Commission  FSC's 

A  FSC  is  permitted  to  act  as  a 
commission  agent  in  an  export 
transaction  between  the  FSC's 
"supplier"  and  the  transferee.  In  such 
cases,  the  FSC  is  generally  required  to 
satisfy  the  same  requirements  as  a  buy- 
sell  FSC.  In  addition,  the  same  rules 
apply  to  permit  the  commission  FSC  to 
have  activities  performed  for  the  FSC  by 
another  contractor. 

Requirements  for  Use  of  Administrative 
Pricing  Rules 

Section  925(c)  requires  that  a  FSC  (or 
a  person  under  contract  with  the  FSC) 
perform  all  of  the  "sales"  activities 
described  in  section  924(d)(1)(A),  and  all 
of  the  "disposition"  activities  described 
in  section  924(e)  that  are  attributable  to 
the  transaction,  in  order  to  use  the 
administrative  pricing  rules  of  section 
925(a)  in  computing  taxable  income  of  a 
FSC  and  its  related  supplier.  The 
temporary  regulations  explain  that  those 
pricing  rules  may  not  be  used  if  any  of 
the  specified  activities  with  respect  to 
the  transaction  are  performed  by  a 
person  related  to  the  FSC  but  not  under 
contract  for  performance  on  behalf  of 
the  FSC.  In  addition,  any  person, 
whether  or  not  related,  that  performs  the 
activities  (other  than  services  performed 
as  an  employee,  officer,  or  director  of 
the  FSC)  on  behalf  of  the  FSC  must  be 
paid  by  the  FSC  for  performing  the 
activities.  Also,  a  special  rule  is 
provided  for  sales  of  military  property, 
to  permit  such  sales  to  qualify  for  use  of 
the  administrative  pricing  rules. 

Regulatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 


553(b)  for  temporary  regulations. 
Accordingly,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply 
and  no  Regulatory  Flexibility  Analysis 
is  required  for  this  rule. 

Executive  Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Paperwork  Reduction  Act 

These  regulations  were  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  the  Paperwork 
Reduction  Act  and  approved  under 
OMB  number  1545-0904. 

Drafting  InformatioD 

The  principal  author  of  these 
proposed  regulations  is  David  ].  Dean  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  28  CFR  1.861-1 
Through  1.997-1 

Income  taxes.  Aliens.  Exports.  DISC, 
Foreign  investments  in  U.S..  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investments  abroad. 

PART  1— (AMENDED] 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

New  SS  1.924(c)-lT.  1.924(d)-lT. 
1.924(e)-lT.  1.925(b)-lT,  1.925(c)-lT. 
and  1.927-lT  are  added  in  the 
appropriate  places  to  read  as  folllows: 

§  1.924<c)-1T    iMnporary  Regulations; 
Requkement  that  a  FSC  l>e  managed 
outside  ttM  Unltad  SUtes. 

(a)  In  general.  Section  924(b)(1)(A) 
provides  that  a  FSC  shall  be  treated  as 
having  foreign  trading  gross  receipts  for 
the  taxable  year  only  if  the  management 
of  the  FSC  during  the  year  takes  place 
outside  the  United  States,  as  provided  in 
section  924(c).  Section  924(c)  and  this 
section  set  forth  the  management 
activities  that  must  take  place  outside 
the  United  States  in  order  to  satisfy  the 
requirement  of  section  924(b)(1)(A). 
Paragraph  (b)  of  this  section  provides 
rules  for  determining  whether  the 
requirements  of  section  924(c)(1)  have 
been  met.  Section  924(c)(1)  requires  that 
all  meetings  of  the  board  of  directors  of 


the  FSC  during  the  taxable  year  and  all 
meetings  of  the  shareholders  of  the  FSC 
during  the  taxable  year  take  place 
outside  the  United  States.  Paragraph  (c) 
of  this  section  provides  rules  for 
maintaining  the  FSC's  principal  bank 
account  outside  the  United  States  as 
provided  in  section  924(c)(2).  Paragraph 
(d)  of  this  section  provides  rules  for 
disbursements  required  by  section 
924(c)(3)  to  be  made  from  bank  accounts 
of  the  FSC  maintained  outside  the 
United  States. 

(b)  Meetings  of  board  of  directors  and 
meetings  of  shareholders  must  be 
outside  the  United  States.  All  meetings 
of  the  board  of  directors  of  the  FSC  and 
all  meetings  of  the  shareholders  of  the 
FSC  that  take  place  during  the  taxable 
year  must  take  place  outside  the  United 
States  to  meet  the  requirements  of 
section  924(c)(1).  Only  meetings  that  are 
formally  convened  as  meetings  of  the 
board  of  directors  or  as  shareholder 
meetings  will  be  taken  into  account  in 
determining  whether  those  requirements 
have  been  met.  In  addition,  all  such 
meetings  must  comply  with  the  local 
laws  of  the  foreign  country  or 
possession  of  the  United  States  in  which 
the  FSC  was  created  or  organized.  The 
local  laws  determine  whether  a  meeting 
must  be  held,  when  and  where  it  must 
be  held  (if  it  is  held  at  all),  who  must  be 
present,  quorum  requirements,  use  of 
proxies,  and  so  on.  Where  the  local  law 
permits  action  by  the  board  of  directors 
to  be  taken  by  written  consent  without  a 
meeting,  use  of  such  procedure  will  not 
constitute  a  meeting  for  purposes  of 
section  924(c)(1).  Section  924{c)(l)and 
this  section  impose  no  other 
requirements  except  the  requirement 
that  meetings  that  are  actually  held  take 
place  outside  the  United  States.  If  the 
participants  in  a  meeting  are  not  all 
physically  present  in  the  same  location, 
the  location  of  the  meeting  is  determined 
by  the  location  of  the  persons  exercising 
a  majority  of  the  voting  power 
participating  in  the  meeting.  For 
example,  a  FSC  has  five  directors,  and  is 
organized  in  country  A.  Country  A's  law 
requires  that  a  majority  of  the  directors 
of  a  corporation  must  participate  in  a 
meeting  to  constitute  a  quorum  (and, 
thus,  a  meeting),  but  there  is  no 
requirement  that  the  meeting  be  held  in 
country  A  or  that  the  directors  must  be 
physically  present  to  participate.  One 
director  is  in  country  A.  another  director 
is  in  country  B,  and  a  third  director  is  in 
the  United  States.  These  three  directors 
convene  a  meeting  by  telephone  that 
constitutes  a  meeting  under  the  law  of 
country  A.  Since  the  persons  exercising 
a  majority  of  the  voting  power 
participating  in  the  meeting  are  located 


requirements  together  by  defining  the  of  the  FSC.  In  deflning  the  sales 


particular  contract.  A  FSC  may  use 
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outside  the  United  States,  the  meeting 
occurs  outside  the  United  States. 

(c)  Maintenance  of  the  principal  bank 
account  outside  the  United  States — (1) 
In  general  For  purposes  of  section 
924(c).  the  bank  account  that  shall  be 
regarded  as  the  principal  bank  account 
of  a  FSC  is  the  bank  account  from  which 
the  disbursements  described  in 
paragraph  (d)  of  this  section  are  made. 
The  bank  account  that  is  regarded  as  the 
principal  bank  account  must  be 
maintained  in  a  foreign  country  which 
meets  the  requirements  of  section 
927(e)(3),  or  in  any  possession  of  the 
United  States  (as  defmed  in  section 
927(d)(5)),  and  it  must  be  so  maintained 
at  all  times  during  the  taxable  year. 

(2)  Maintenance  of  the  account  in  a 
bank.  The  bank  account  that  is  regarded 
as  the  principal  bank  account  must  be 
maintained  in  an  institution  that  is 
engaged  in  the  conduct  of  a  banking, 
financing,  or  similar  business,  as  deHned 
in  §  1.954-2(d)(2)(ii)  (without  regard  to 
whether  it  is  a  controlled  foreign 
corporation).  The  institution  may  be  a 
U.S.  bank,  as  long  as  the  account  is 
maintained  in  a  branch  outside  the 
United  States. 

(3)  Maintenance  of  an  account  outside 
the  United  States.  Maintenance  of  the 
principal  bank  account  outside  the 
United  States  means  that  the  account 
regarded  as  the  principal  bank  account 
must  be  an  account  maintained  on  the 
books  of  the  banking  institution  at  an 
office  outside  the  United  States,  but 
does  not  require  that  access  to  the 
account  can  only  be  made  outside  the 
United  States.  Instructions  providing  for 
deposits  into  or  disbursements  from  the 
account  may  originate  in  the  United 
States  without  affecting  maintenance  of 
the  account  outside  the  United  States. 

(4)  Maintenance  of  the  account  at  all 
times  during  the  taxable  year  The  term 
"at  all  times  during  the  taxable  year" 
generally  means  for  each  day  of  the 
taxable  year.  However,  an  account  will 
be  treated  as  maintained  at  all  times 
during  the  taxable  year  even  though 
there  are  days  during  that  year  when 
there  are  no  funds  in  the  account.  In  the 
case  of  a  newly  organized  FSC,  thirty 
days  may  elapse  between  the  time  the 
FSC  is  created  or  organized  and  the  time 
a  bank  account  is  opened  without 
causing  the  FSC  to  fail  the  requirement 
that  it  maintain  its  principal  bank 
account  outside  the  United  States  at  all 
times  during  the  taxable  year.  Also,  a 
FSC  shall  be  treated  as  satisfying  this 
requirement  if  the  account  that  is 
regarded  as  its  principal  bank  account  is 
terminated  during  the  taxable  year, 
provided  that  (i)  such  termination  is  the 
result  of  circumstances  beyond  the 
FSC's  control,  and  (ii)  the  FSC 


establishes  a  new  principal  bank 
account  within  thirty  days  after  such 
termination.  A  FSC  may  close  its 
principal  bank  account  at  any  time  as 
long  as  it  is  replaced  with  another 
account  that  qualifies  under  this 
paragraph  (c)  as  a  principal  bank 
account  without  any  lapse  during  which 
there  is  no  principal  bank  account  of  the 
FSC. 

(5)  Other  accounts.  The  FSC  may 
maintain  other  bank  accounts,  in 
addition  to  its  principal  bank  account. 
Such  other  accounts  may  be  located 
anywhere,  without  limitation.  The  mere 
existence  of  such  other  accounts  will  not 
cause  the  FSC  to  fail  to  satisfy  the 
requirements  of  section  924(c). 

(d)  Disbursement  of  dividends,  legal 
and  accounting  fees,  and  salaries  of 
officers  and  directors  out  of  the 
principal  bank  account  of  the  FSC — (1) 
In  general.  Section  924(c)(3)  requires 
that  all  dividends,  legal  fees,  accounting 
fees,  salaries  of  officers  of  the  FSC,  and 
salaries  or  fees  paid  to  members  of  the 
board  of  directors  of  the  FSC  that  are 
disbursed  during  the  taxable  year  must 
be  disbursed  out  of  bank  accounts  of  the 
FSC  maintained  outside  the  United 
States.  In  addition,  paragraph  (c)  of  this 
section  provides  that  the  bank  account 
from  which  those  amoimts  are  disbursed 
is  regarded  as  the  principal  bank 
account  of  the  FSC  for  purposes  of 
section  924(c).  Thus,  those  amounts  must 
be  paid  from  a  single  bank  account,  and 
that  account  must  meet  the  requirements 
of  the  account  that  is  regarded  as  the 
principal  bank  account  of  the  FSC.  Legal 
or  accounting  fees,  salaries  of  officers, 
and  salaries  or  fees  of  directors  that  are 
paid  by  a  related  person  wholly  or 
partially  on  behalf  of  a  FSC  are  not 
considered  disbursed  by  the  FSC  until 
the  related  person  is  reimbursed  by  the 
FSC.  Any  reimbusement  for  amounts 
paid  on  behalf  of  the  FSC  that  is 
actually  paid  must  be  disbursed  out  of 
the  FSC's  principal  bank  account,  as  set 
forth  in  paragraph  (c)  of  this  section. 

(2)  Dividends.  For  purposes  of  section 
924(c)  and  this  section  only,  the  term 
"dividends"  is  limited  to  cash  dividends 
actually  paid  pursuant  to  a  declaration 
or  authorization  by  the  FSC.  Therefore, 
a  constructive  dividend  that  is  deemed 
to  be  paid  will  not  be  included  as  a 
dividend  under  section  924(c), 
regardless  of  the  source  of  such 
constructive  dividend.  Likewise,  a 
distribution  of  property  other  than 
money  that  is  a  dividend  under  section 
316  will  not  be  included  as  a  dividen 
under  section  924(c). 

(3)  Legal  and  accounting  fees.  For 
purposes  of  this  section,  legal  and 
accounting  fees  do  not  include  salaries 
paid  to  legal  and  accounting  employees 


of  the  FSC  (or  a  related  person).  Legal 
and  accounting  fees  only  include  fees 
paid  to  independent  persons  performing 
legal  or  accounting  services  for  the  FSC. 

(4)  Salaries  of  officers  and  directors. 
For  purposes  of  this  section,  salaries  of 
offlcers  and  salaries  or  fees  of  directors 
are  only  those  salaries  or  fees  paid  for 
services  as  officers  or  directors  of  the 
FSC.  If  an  individual  officer,  director,  or 
employee  of  a  related  person  is  also  an 
officer  or  director  of  a  FSC  and  receives 
additional  compensation  for  services 
performed  for  the  FSC,  the  portion  of  the 
compensation  paid  to  that  individual 
that  is  for  services  performed  for  the 
FSC  is  required  to  be  disbursed  out  of 
the  FSC's  principal  bank  account.  For 
purposes  of  this  section,  the  term 
"compensation"  is  defined  as  set  forth 
in  paragraphs  (d)  (1)  and  (2)  of  S  1.415-2. 

§  1.924(d)- IT    Temporary  rsgulsttons; 
rsqulrsment  that  economic  processes  take 
ptace  outside  the  United  States. 

(a)  In  general.  Section  924(b)(1)(B) 
provides  that  a  FSC  has  foreign  trading 
gross  receipts  from  any  transaction  only 
if  economic  processes  with  respect  to 
such  transaction  taken  place  outside  the 
United  States  as  provided  in  section 
924(d).  Section  g24(d)  and  this  section 
set  forth  the  rules  for  determining 
whether  a  sufficient  amount  of  the 
economic  processes  of  a  transaction 
take  place  outside  the  United  States. 
Generally,  a  transaction  will  qualify  if 
the  FSC  satisfies  two  different 
requirements:  Participation  outside  the 
United  States  in  the  sales  portion  of  the 
transaction,  and  satisfaction  of  either 
the  50-percent  or  the  85-percent  foreign 
direct  cost  test.  The  activities 
comprising  these  economic  processes 
may  be  performed  by  the  FSC  or  by  any 
other  person  acting  under  contract  with 
the  FSC  (hereinafter  referred  to  as  "FSC 
(or  other  person)"  or  as  "FSC").  The  FSC 
(or  other  person)  may  act  upon  standing 
instructions  from  another  person  in  the 
performance  of  any  activity,  whether  a 
sales  activity  under  paragraph  (c)  of  this 
section  or  an  activity  relating  to  the 
disposition  of  export  property  under 
paragraph  (d)  of  this  section  and 

i  1.924(e)-lT.  Except  as  otherwise 
provided,  the  location  of  any  activity  is 
determined  by  the  place  where  the 
activity  is  initiated  by  the  FSC  (or  other 
person),  and  not  by  the  location  of  any 
person  transmitting  instructions  to  the 
FSC  (or  other  person). 

(b)  Activities  performed  by  another 
person.  Any  person,  whether  domestic 
or  foreign,  and  whether  or  not  related  to 
the  FSC,  may  perform  any  activity 
required  to  satisfy  this  section,  provided 
the  activity  is  performed  pursuant  to  a 
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contract  for  the  performance  of  that 
activity  on  behalf  of  the  FSC.  Such  a 
conti'act  may  be  any  oral  or  written 
agreement  which  constitutes  a  contract 
at  law.  The  person  performing  the 
activity  is  not  required  to  have  a 
contract  directly  with  the  FSC,  and. 
thus,  may  be  a  subcontractor  of  a  person 
under  contract  with  the  FSC.  If  the  FSC 
does  not  perform  the  activity  itself,  it 
must  maintain  records  adequate  to 
establish,  with  respect  to  each 
transaction  or  group  of  transactions, 
that  the  activity  was  performed  and  that 
the  performance  of  such  activity  look 
place  outside  the  United  States.  If  the 
person  performing  the  activity  on  behalf 
of  the  FSC  is  an  independent  contractor, 
the  FSC  may  relay  on  a  written 
declaration  from  that  person  stating  that 
the  activities  are  actually  performed  by 
that  person  on  behalf  of  the  FSC,  and^ 
are  performed  outside  the  United  States. 
An  invoice  or  a  receipt  for  payment  will 
be  considered  as  such  a  written 
declaration  if  it  specifies  that  the 
activities  were  performed  outside  the 
United  States  or  specifies  a  particular 
place  outside  the  United  States  where 
the  activities  were  performed.  If  the 
person  performing  the  activity  on  behalf 
of  the  FSC  is  a  related  person,  the  FSC 
must  maintain  other  records  adequate  to 
establish  that  the  activities  were 
actually  performed  and  where  the 
activities  were  performed,  in  the  same 
manner  as  if  the  FSC  performed  the 
activities  itself. 

(c)  Participation  outside  the  United 
States  in  the  sales  portion  of  the 
transaction} — (1)  In  general.  The 
requirement  of  section  924(d)(1)(A)  is 
met  with  respect  to  the  gross  receipts  of 
a  FSC  derived  from  any  transaction  if 
the  FSC  (or  other  person)  has 
participated  outside  the  United  States  in 
the  solicitation  (other  than  advertising), 
the  negotiation,  or  the  making  of  the 
contract  relating  to  such  transaction 
(hereinafter  described  as  "sales 
activities"),  as  provided  in  this 
paragraph  (c).  If  any  sales  activity 
occurs  with  respect  to  a  single  contract 
for  more  than  one  transaction  (or  for 
items  grouped  separately  for  other 
purposes),  that  sales  activity  will  apply 
to  each  transaction  (or  item),  regardless 
of  the  fact  that  the  transactions  (or 
items),  are  grouped  separately  for  other 
purposes  (such  as  satisfying  the  foreign 
direct  cost  tests).  Transactions  may  also 
be  grouped  according  to  transactions 
with  a  single  customer  during  the  FSC's 
taxable  year  for  purposes  of  determining 
performance  of  any  sales  activity.  For 
example  a  FSC  performs  one  or  more 
sales  activities  with  respect  to  a 
contract  for  several  shipments  of  each  of 


two  different  products.  Each  shipment  is 
considered  a  separate  transaction  for 
billing  purposes.  Each  product  is 
grouped  separately  for  purposes  of 
determining  foreign  direct  costs  of 
advertising  with  respect  to  sales  of  that 
product.  The  FSC  is  considered  to  have 
performed  the  sales  activities  with 
respect  to  each  transaction,  regardless 
of  its  groupings  of  products  or 
transactions  for  other  purposes. 

(2)  Solicitation  (other  than 
advertising).  For  purposes  of  this 
paragraph  tc).  "solicitation  (other  than 
advertising)"  refers  to  any 
communication  (by  any  method, 
including,  but  not  limited  to,  telephone, 
telegraph,  mail,  or  in  person)  by  the  FSC 
(or  other  person),  at  any  time  during  the 
12  month  period  immediately  preceding 
the  execution  of  a  contract  relating  to 
the  transaction,  to  a  specific,  targeted 
customer  or  potential  customer,  that 
specifically  addresses  the  customer's 
attention  to  the  product  or  service 
covered  by  the  transaction.  Activities 
that  would  otherwise  constitute 
advertising  (such  as  sending  sales 
literature  to  a  customer  or  potential 
customer)  will  be  considered  solicitation 
(other  than  advertising)  if  the  activities 
are  directed  at  a  specific,  targeted 
customer,  and  the  costs  of  the  activity 
are  not  taken  into  account  as 
advertising  under  the  foreign  direct  cost 
tests.  Solicitation  (other  than 
advertising)  may  take  place  at  the  same 
time  as,  and  in  conjunction  with, 
another  sales  activity. 

(3)  Negotiation.  For  purposes  of  this 
paragraph  (c),  "negotiation"  refers  to 
any  communication  by  the  FSC  (or  other 
person)  to  a  customer  or  potential 
customer  of  one  or  more  of  the  terms  of 
a  transaction,  including,  but  not  limited 
to.  price,  credit  terms,  quantity,  or  time 
or  manner  of  delivery.  Negotiation  does 
not  include  the  mere  receipt  of  a 
communication  from  a  customer  (such 
as  an  order)  that  includes  terms  of  a 
sale.  Negotiation  may  take  place  at  the 
same  time  as,  and  in  conjunction  with, 
another  sales  activity. 

(4)  Making  of  a  contract.  For  purposes 
of  this  paragraph  (c),  "making  of  a 
contract"  refers  to  performance  by  the 
FSC  (or  other  person)  of  any  of  the 
elements  necessary  to  complete  a  sale, 
such  as  making  an  offer  or  accepting  an 
offer.  Acceptance  of  an  unsolicited  bid 
or  order  is  considered  the  "making  of  a 
contract"  even  if  no  solicitation  or 
negotiation  occurred  with  respect  to  the 
transaction.  The  written  confirmation  by 
the  FSC  (or  other  person)  to  the 
customer  of  an  oral  or  written 
agreement  which  confirms  variable 
contract  terms  or  specifies  (directly  or 


by  cross-reference)  additional  contract 
terms  will  be  considered  the  making  of  a 
contract.  A  written  confirmation  is  any 
confirmation  expressed  in  writing, 
including  a  telegram,  telex,  or  other 
similar  written  communication.  The 
making  of  a  contract  may  take  place  at 
the  same  time  as,  and  in  conjunction 
with,  another  sales  activity. 

(d)  Satisfaction  of  either  the  50- 
percent  or  the  85-percent  foreign  direct 
cost  test  — (1)  In  general.  Section 
924(d)(1)(B)  requires,  for  the  gross 
receipts  of  a  transaction  to  qualify  as 
foreign  trading  gross  receipts,  that  the 
foreign  direct  costs  incurred  by  the  FSC 
attributable  to  the  transaction  equal  or 
exceed  50  percent  of  the  total  direct 
costs  incurred  by  the  FSC  attributable  to 
the  transaction.  The  direct  costs  referred 
to  are  those  costs  attributable  to 
activities  described  in  the  five 
categories  of  section  924(e).  Section 
924(d)(2)  provides  that,  instead  of 
satisfying  the  5G-percent  foreign  direct 
cost  test  of  section  924(d)(1)(B),  the  FSC 
may  incur  foreign  direct  costs 
attributable  to  activities  described  in 
each  of  two  of  those  categories  that 
equal  or  exceed  85  percent  of  the  total 
direct  costs  attributable  to  the  activity 
described  in  that  category.  If  no  direct 
costs  are  incurred  by  the  FSC  in  a 
particular  category,  that  category  shall 
not  be  taken  into  account  for  purposes 
of  determining  satisfaction  of  either  the 
50-percent  or  the  85-percent  foreign 
direct  cost  test.  However,  if  any  amount 
of  direct  costs,  no  matter  how  small,  is 
incurred  in  a  particular  category,  that 
category  shall  be  taken  into  account  for 
purposes  of  the  foreign  direct  cost  tests. 

(2)  Direct  costs — (i)  Definition  of 
direct  costs.  For  purposes  of  section 
924(d),  direct  costs  are  those  costs 
which  are  incident  to  and  necessary  for 
the  performance  of  any  activity 
described  in  section  924(e).  Direct  costs 
include  the  cost  of  materials  which  are 
consumed  in  the  performance  of  the 
activity,  and  the  cost  of  labor  which  can 
be  identified  or  associated  directly  with 
the  performance  of  the  activity  (but  only 
to  the  extent  of  wages,  salaries,  fees  for 
professional  services,  and  other 
amounts  paid  for  personal  services 
actually  rendered,  such  as  bonuses  or 
compensation  paid  for  services  on  the 
basis  of  a  percentage  of  profits).  Direct 
costs  also  include  the  cost  of  equipment 
or  facilities  (or  the  use  thereof)  that  can 
be  specifically  identified  or  associated 
with  the  activity,  as  well  as  the  contract 
price  of  an  activity  performed  on  behalf 
of  the  FSC  by  a  contractor.  If  costs  of 
services  or  the  use  of  facilities  are  only 
incidentally  related  to  the  performance 
of  an  activity  described  in  section 
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924(e).  only  the  incremental  cost  is 
considered  to  be  identified  directly  with 
the  activity.  For  example,  supervisory, 
administrative,  and  general  overhead 
expenses,  such  as  telephone  service,  are 
not  normairy  identified  directly  with 
particular  activities  described  in  section 
924(e],  but  the  cost  of  a  lon^  distance 
telephone  call  made  to  arrange  for 
delivery  of  export  property  is  identified 
directly  with  the  activities  described  in 
section  924(e)(2).  Direct  costs  of  any 
activity  may  be  more  specifically 
defined  or  limited  in  connection  with  the 
definition  of  the  specific  activity.  Direct 
costs  for  purposes  of  section  924(d)  do 
not  necessarily  include  all  of  the 
expenses  taken  into  account  for 
purposes  of  determining  the  taxable 
income  of  the  FSC  or  the  combined 
taxable  income  of  the  FSC  and  its 
related  supplier. 

(ii)  Allocation  of  direct  costs.  For 
purposes  of  this  section  only,  if  costs  are 
identified  with  more  than  one  activity 
(whether  or  not  all  of  the  activities  are 
described  in  section  924(e)),  the  portion 
of  the  costs  attributable  to  each  activity 
shall  be  determined  by  allocating  the 
costs  among  the  activities  in  any 
manner  that  is  consistently  applied  and 
that  reasonably  reflects  relative  costs 
that  would  be  incurred  by  performing 
each  activity  independently.  If  costs  of 
an  activity  are  attributable  to  more  than 
one  transaction  or  group  of  transactions, 
the  portion  of  the  costs  attributable  to 
each  transaction  or  grouping  shall  be 
determined  by  allocation  the  costs 
among  the  transactions  or  groupings  in 
any  manner  that  is  consistently  applied 
and  that  reasonably  reflects  relative 
costs  that  would  be  incurred  by 
performing  the  activity  independently 
with  respect  to  each  transaction  or 
grouping. 

(3)  Total  direct  costs.  The  term  "total 
direct  costs"  means  all  of  the  direct 
costs  of  any  transaction  attributable  to 
activities  described  in  any  paragraph  of 
section  924(e).  For  purposes  of  the  50- 
percent  foreign  direct  cost  test  of  section 
924(d)(1)(B),  total  direct  costs  are 
determined  based  on  the  direct  costs  of 
all  activities  described  in  all  of  the 
paragraphs  of  section  924(e).  For 
purposes  of  the  85-percent  foreign  direct 
cost  test  of  section  924(d)(2),  however, 
the  total  direct  costs  are  determined 
separately  for  each  paragraph  of  section 
924(e). 

(4)  Foreign  direct  costs.  The  term 
"foreign  direct  costs  '  means  the  portion 
of  the  total  direct  costs  of  any 
transaction  that  is  attributable  to 
activities  performed  outside  the  United 
States.  For  purposes  of  the  50-percent 
foreign  direct  cost  test  foreign  direct 


costs  are  determined  based  on  the  direct 
costs  of  all  activities  described  in  all  of 
the  paragraphs  of  section  924(e).  For 
purposes  of  the  85-percent  foreign  direct 
cost  test,  however,  foreign  direct  costs 
are  determined  separately  for  each 
paragraph  of  section  924(e). 

(5)  Fifty  percent  foreign  direct  cost 
test.  To  satisfy  the  requirement  of 
section  924(d)(1)(B),  the  foreign  direct 
costs  incurred  by  the  FSC  attributable  to 
the  transaction  must  equal  or  exceed  50 
percent  of  the  total  direct  costs 
attributable  to  the  transaction.  This  test 
looks  to  the  cost  of  the  activities 
described  in  section  924(e)  on  an 
aggregate  basis:  therefore  it  is  not 
necessary  that  the  foreign  direct  costs  of 
each  activity,  or  of  each  paragraph  of 
section  924(e).  equal  or  exceed  50 
percent  of  the  total  direct  costs  of  that 
activity  or  paragraph.  However,  in  order 
to  use  this  test,  the  FSC  must  incur 
direct  costs  that  are  attributable  to 
activities  described  in  each  of  at  least 
three  of  the  five  paragraphs  of  section 
924(e).  For  example,  for  a  given 
transaction,  the  direct  costs  attributable 
to  activities  described  in  each  of  two  of 
the  paragraphs  of  section  924(e)  are  $25, 
none  of  which  are  foreign  direct  costs. 
There  are  no  direct  costs  attributable  to 
activities  described  in  two  other 
paragraphs  of  section  924(e),  and  there 
are  $50  of  direct  costs  attributable  to 
activities  described  in  the  fifth 
paragraph,  all  of  which  are  foreign 
direct  costs.  The  50-percent  foreign 
direct  cost  test  is  satisfied  with  respect 
to  that  transaction  because  there  are  $50 
of  foreign  direct  costs  out  of  $100  of  total 
direct  costs.  However,  if  no  direct  costs 
were  incurred  with  respect  to  activities 
described  in  three  paragraphs  of  section 
924(e),  the  50-percent  foreign  direct  cost 
test  would  not  be  satisfied,  regardless  of 
the  portion  of  the  total  direct  costs  of  the 
other  two  paragraphs  that  were  foreign 
direct  costs.  In  that  case,  the  transaction 
must  be  analyzed  under  the  85-percent 
foreign  direct  cost  test  if  it  is  to  qualify 
as  producing  foreign  trading  gross 
receipts. 

(6)  Eighty-five  percent  foreign  direct 
cost  test.  To  satisfy  the  requirement  of 
section  924(d)(2),  the  foreign  direct  costs 
of  a  transaction  incurred  by  the  FSC 
attributable  to  activities  described  in 
each  of  at  least  two  paragraphs  of 
section  924(e)  must  equal  or  exceed  85 
percent  of  the  total  direct  costs 
attributable  to  activities  described  in 
that  paragraph.  This  test  looks  to  costs 
of  the  activities  on  a  paragraph-by- 
paragraph  basis  (but  not  on  an  activity- 
by-activity  basis),  so,  for  example,  the 
foreign  direct  costs  of  advertising  and 
sales  promotion  are  aggregated  with 


each  other  for  this  purpose,  but  they  are 
not  aggregated  with  the  foreign  direct 
costs  of  transportation.  For  example,  RS, 
a  related  supplier,  receives  payment  for 
a  sale  of  export  property  in  its  United 
States  bank  account  on  behalf  of  its 
FSC.  The  payment  is  received  in  foreign 
currency.  RS  incurs  $10X  of  direct  costs 
of  maintaining  a  bank  account  that  are 
attributable  to  the  receipt  of  payment  for 
the  transaction,  and  these  costs  are  not 
foreign  direct  costs.  RS  also  incurs  $90X 
of  direct  costs  in  fees  for  converting  the 
foreign  currency  into  U.S.  dollars.  The 
currency  conversion  costs  are  foreign 
direct  costs  attributable  to  the 
transaction  under  §  1.924(e)-lT(d)(2).  RS 
has  a  contract  with  FSC  to  perform  the 
activities  of  receiving  payment  with 
respect  to  the  transaction  on  behalf  of 
FSC.  Under  these  circumstances.  FSC 
has  satisHed  the  85-percent  foreign 
direct  cost  test  for  receipt  of  payment 
with  respect  to  the  transaction. 
However,  if  FSC  also  contracted  with 
RS  to  perform  all  activities  of  the 
determination  and  transmittal  of  a  final 
invoice  or  statement  of  account  with 
respect  to  the  transaction,  and  in 
performing  those  activities  RS  incurred 
$20X  of  direct  costs,  none  of  which  were 
foreign  direct  costs,  FSC  would  fail  the 
85-percent  foreign  direct  cost  test  for  the 
activities  described  in  paragraph  (4)  of 
section  924(e)  because  the  direct  costs  of 
all  the  activities  described  in  that 
paragraph  are  aggregated  for  purposes 
of  this  test. 

(e)  Special  rules  for  grouping  of 
transactions.  For  purposes  of  section  924 
and  this  section  only,  the  taxpayer  may 
elect,  on  an  annual  basis,  to  apply  any 
rule  which,  but  for  this  paragraph  (e), 
would  be  applied  on  a  transaction-by- 
transaction  basis,  on  the  basis  of  groups 
as  set  forth  in  this  paragraph  (e). 
However,  any  groupings  used  must  be 
supported  by  adequate  documentation 
of  performance  of  activities,  or  costs  of 
activities,  relating  to  the  groupings  used. 

(1)  Standards  for  groups.  A 
determination  by  a  taxpayer  as  to  a 
grouping  will  be  accepted  by  a  district 
director  if  such  determination  conforms 
to  any  of  the  following  standards: 

(i)  Product  or  product  line  groupings. 
A  product  or  product  line  grouping  may 
be  based  either  on  a  recognized  trade  or 
industry  usage,  or  on  a  two  digit  major 
group  (or  on  any  inferior  classification 
or  combination  of  inferior  classifications 
within  a  major  group)  of  the  Standard 
Industrial  Classification  as  prepared  by 
the  Statistical  Policy  Division  of  the 
Office  of  Management  and  Budget. 
Executive  Office  of  the  President. 

(ii)  Customer  groupings.  A  customer 
grouping  includes  all  transactions  of  the 
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FSC  with  a  particular  customer  during 
the  FSCs  taxable  year. 

(iii)  Contract  groupings.  A  contract 
grouping  includes  all  transactions  of  the 
FSC  under  a  particular  contract.  For 
purposes  of  the  sales  activities, 
satisfaction  of  the  performance 
requirement  for  a  contract  gronpring  will 
apply  to  all  transactions  under  a 
contract  for  the  entire  duration  of  the 
contract.  For  purposes  of  the  foreign 
direct  cost  t«st8,  the  tests  will  be  applied 
to  all  transactions  within  a  contract 
grmiping  during  each  taxabie  year  of  the 
FSC:  however,  at  the  choice  of  tbe 
taxpayer,  ail  transactiom  under  a 
contract  that  occur  in  tbe  first  or  the  last 
year  of  the  contract  may  be  included 
with,  respectively,  die  next  succeeding 
or  the  inunedirtely  preoeding  taxable 
year  io  applying  these  tests. 

(iv)  Product  or  product  line  groupings 
within  customer  or  contract  groupings. 
Groupings  may  be  based  on  product  er 
product  line  groupings  within  customer 
or  contract  groupizti&. 

(2)  Transactions  included  in  a 
grouping.  A  choice  by  the  taxpayer  to 
group  transactions  shall  generally  apply 
to  all  transactions  within  the  scope  of 
that  grouping.  However,  the  choice  of  a 
grouping  applies  only  to  transactions 
covered  by  the  grouping  and.  as  to 
transactions  not  encompassed  by  the 
grouping,  the  determinations  are  made 
on  a  transaction-by-transactjon  basis. 
For  example,  the  taxpayer  may  choose  a 
product  grouping  with  respect  to  one 
product  and  use  the  transaction-by- 
transaction  method  for  another  product 
within  the  same  taxable  jtar.  In 
addition,  if  a  taxpajrer  is  permitted  to 
apply  certain  rules  on  the  basis  of  ofter 
types  of  groupings,  such  as  all  sales  to  a 
particular  customer,  transactions 
included  in  those  other  groupings  shall 
be  excluded  from  product  groupings. 

(3)  Different  groupings  a/lowed  for 
different  purposes.  A  choice  by  the 
taxpayer  \o  groap  transactions  may  be 
made  separately  for  each  of  the  sales 
activitiet  under  aection  924(d)(lKA)  and 
for  each  of  tlK  activities  relating  to  the 
disposition  of  export  property  under 
secUon  924(d)(lKB)  or  section  924(dH2). 
Groupings  used  for  purposes  of  section 
924  will  have  no  bearing  on  the 
availability  (or  uaavailability)  of 
groupings  for  other  purposes.  This 
paragraph  (e)  does  not  apply  for 
puri^oaes  of  aection  S2S  or  for  any 
purposes  other  than  the  foreign 
econoraic  procesfieo  requirements  of 
section  424. 

(f)  Exoeptioa  for  milHary  property. 
The  requirements  of  this  section  do  noX 
apply  to  any  activities  performed  in 
connection  with  the  sale  of  military 
property  if  the  activities  are  required  by 


law  or  regulation  to  be  performed  in  the 
United  States,  by  the  United  States 
Government  or  in  conjunction  with  the 
United  States  Government.  In  addition, 
activities  du-ected  related  to  activities 
described  in  the  previous  sentence  are 
not  subject  to  the  requirements  of  this 
section  if  they  cannot  reasonably  be 
performed  outside  the  United  States. 
The  expenses  incurred  by  the  FSC  in 
connection  with  such  activities  are  not 
taken  into  account  in  determining 
whether  the  FSC  has  satisfied  the 
requirements  of  section  924(d)  and  this 
section. 


ActlvMaa  ralalInQ  to  9w  < 
Mpoft  praparty. 

(a)  Advertising  and  soles  promotion. 
For  purposes  of  section  924(e), 
advertising  and  sales  promotion  are 
defined  as  follows. 

(1)  Advertising— {i)  Advertising 
defined.  Advertising  means  tbe 
announcement  or  description  of 
property  or  services  described  in  section 
924(a),  in  some  medium  of  mass 
communication  ^soch  as  radio, 
television,  mass  mailings,  or  billboards), 
in  order  to  induce  multiple  potential 
customers  to  buy  or  rent  the  property  or 
ser\'ice8.  Advertising  is  not  required  to 
be  directed  to  the  general  public  but 
may  be  focused  toward  any  group  of 
potential  export  customers.  Advertising 
not  related  to  one  or  more  specific 
products  or  product  lines  (or  services), 
such  as  advertising  intended  solely  to 
build  a  favorable  image  of  a  company  or 
gnnip  of  companies,  is  not  included  in 
this  definition  of  advertising. 
Ad\'ertising  primarily  directed  at 
customers  in  the  United  States  is  not 
included  in  this  definition  of  advertising, 
nor  is  advertising  related  to  property  or 
services  not  described  in  section  W4(a). 

(ii^  Direct  costs  of  advertising.  Direct 
costs  of  advertising  include  costs  of 
transmitting  or  distributing  the 
adi'ertising  to  potential  customers,  but 
do  not  include  costs  of  preparing  the 
announcement  or  description  for 
potential  use  as  advertising.  Direct  costs 
of  sending  sales  literature  to  customers 
or  pcAential  customers  may  be  taken 
into  account  as  advertising  costs  as  long 
as  the  activity  does  not  constitute 
solicitation  (other  than  advertising),  and 
is  not  taken  into  account  for  purposes  of 
the  sales  activity  requirements  of 
S  1.924(dHT(c). 

(iii)  Location  of  advertising.  The 
location  of  advertising  activity  is  the 
place  to  which  the  advertising  is 
transmitted,  displayed,  distributed, 
mailed,  or  otherwise  conveyed  to  the 
potential  customers.  The  F'SC  may  rely 
on  tbe  distribution  statistics  of  the 


publisher  of  print  media  or  the 
broadcaster  of  broadcast  media  through 
which  tbe  advertising  is  distributed.  For 
example,  a  television  advertisement  that 
is  broadcast  to  a  foreign  country 
constitutes  advertising  activity  outside 
the  United  States  e\'en  though  the 
broadcast  signal  originates  in  the  United 
States:  therefore  the  cost  of  that 
advertising  activity  is  a  foreign  cost 

(2)  Sales  promotion — (i)  Sales 
promotion  defined.  Sales  promotion 
means  an  appeal  made  in  person  to  a 
potential  export  customer  for  the  sale  or 
rental  of  praperty  or  services  described 
in  section  924(a).  made  in  the  cootext  of 
a  trade  show  or  customer  meeting.  Sales 
promotion  does  not  include  an  appeal 
made  in  the  context  of  any  show  or 
event  primarily  aimed  at  U.S.  customers 
or  an  appeal  for  the  sale  or  rental  of 
property  or  services  not  described  in 
section  924(a).  However,  a  show  or 
event  in  the  United  States  that  is 
primarily  aimed  at  the  export  of  goods 
or  services  described  in  section  924(a) 
constitutes  sales  promotion. 

(ii)  Direct  costs  of  sales  promotion. 
Direct  costs  of  sales  promotion  include 
costs  such  as  rental  of  space  at  trade 
shows,  payments  lo  organizers  or  other 
persons  hired  for  ^e  event,  and  rental  of 
display  equipment  and  decorations  for 
the  event.  However,  direct  costs  of  sales 
promotion  do  not  include  the  cost  of 
salaries  and  commissions  of  direct  sales 
people  or  the  cost  of  printed  advertising 
materials  (hat  are  used  for  general 
advertising  as  well  as  sales  promotion. 

(iii)  Location  of  sales  promotion.  The 
location  of  saies  promotioa  activity  is 
the  place  at  which  tbe  trade  show  or 
customer  meeting  is  held. 

(fa)  Processing  of  customer  orders  and 
arranging  for  deliverj'  of  the  export 
property.  For  purposes  of  section  924(e). 
the  processing  of  customer  orders  aad 
the  arranging  far  delivery  (rf  the  cKpart 
property  are  defined  as  follows. 

(1)  Processing  of  customer  orders — [i] 
Processing  of  customer  orders  defined. 
The  processing  of  customer  orders 
means  notification  by  the  FSC  to  tiie 
related  supplier  of  the  order  and  of  the 
requirements  for  delivery.  The  related 
supplier  may  have  independent 
knowledge  of  the  order  and 
requirements  for  deliveiy.  Once  the 
related  supplier  has  been  notified  cWhe 
order  and  requirements  for  dehvery, 
subsequent  communications  about  an 
order  (such  as  changes  in  quantity  or 
prospective  dehvery  date)  are  not 
included  in  the  definition  of  processing 
of  customer  orders. 

(ii)  Location  of  processing  of  customer 
oniers.  The  location  of  this  activity  is 
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the  place  at  which  the  communication  is 
initiated. 

(2)  Arranging  for  delivery — (i) 
Arranging  for  delivery  defined.  The 
arranging  for  delivery  of  export  property 
means  taking  necessary  steps  to  have 
the  export  property  delivered  to  the 
customer  in  accordance  with  the 
requirements  of  the  order.  Arranging  for 
delivery  does  not  include  preparation  of 
the  property  for  shipment  (i.e., 
packaging  or  crating]  or  shipment  of  the 
property  (i.e..  transportation).  Arranging 
for  delivery  does  include 
communications  with  a  carrier  or  freight 
forwarder  to  provide  transportation  for 
the  export  property  from  the  related 
supplier  to  the  place  where  the  customer 
takes  possession  of  the  property. 
Arranging  for  delivery  also  includes 
communications  with  the  customer  to 
notify  the  customer  of.the  time  and 
place  of  delivery. 

(ii)  Direct  costs  of  arranging  for 
delivery.  The  direct  costs  of  arranging 
for  delivery  include  salaries  of  clerical 
personnel  and  costs  of  telephone, 
telegraph,  mail,  and  other 
communications  media,  but  do  not 
include  any  actual  shipping  costs. 

(iii)  Location  of  arranging  for  delivery. 
The  location  of  arranging  for  delivery 
activity  is  the  place  at  which  the  activity 
is  initiated. 

(c)  Transportation — (1) 
Transportation  defined.  For  purposes  of 
section  924(e),  transportation  means 
moving  or  shipping  the  export  property 
during  the  period  when  the  FSC  owns 
the  property,  or  during  the  period  after 
the  commission  relationship  for 
purposes  of  transportation  begins. 

(2)  Direct  costs  of  transportation.  The 
direct  costs  of  transportation  include  the 
expenses  of  shipping,  such  as  fees  paid 
to  carriers  and  freight  forwarders,  costs 
of  freight  insurance,  and  documentation 
fees.  With  respect  to  fungible 
conunodities,  direct  costs  include  only 
those  costs  incurred  after  the  goods 
have  been  identified  to  a  contract. 
Transportation  costs  do  not  include  any 
of  the  costs  of  arranging  for  delivery. 
The  FSC  is  considered  to  engage  in 
transportation  activity  whenever  it  pays 
the  costs  of  shipping  the  export  property 
and  the  property  is  shipped  during  the 
period  when  the  FSC  is  responsible  for 
the  property.  If  the  customer  pays  the 
shipping  costs  directly,  the  FSC  is  not 
considered  to  engage  in  transportation 
activity.  However,  if  the  FSC  pays  the 
shipping  costs,  the  ultimate  transfer  of 
those  costs  to  the  customer  will  not 
disqualify  the  FSC  bara  engaging  in 
transportation  activity,  regardless  of 
whether  the  costs  are  included  in  the 
sale  price  of  the  export  property  or 
separately  stated. 


(3)  Location  of  transportation.  The 
location  of  transportation  activity  is  the 
area  over  which  the  property  is 
transported:  thus,  the  portion  of  total 
direct  costs  of  transportation  treated  as 
foreign  direct  costs  is  the  portion 
attributable  to  transportation  outside 
the  United  States,  determined  on  the 
basis  of  the  ratio  of  mileage  outside  the 
U.S.  customs  territory  to  total  mileage  of 
transportation.  For  purposes  of 
determining  transportation  mileage 
outside  U.S.  customs  territory,  goods  are 
treated  as  leaving  U.S.  customs  territory 
when  they  have  been  tendered  to  an 
international  carrier  for  shipment  to  a 
foreign  location,  as  long  as  they  are  not 
removed  from  the  custody  of  the  carrier 
before  they  reach  a  point  outside  U.S. 
customs  territory. 

(d)  Determination  and  transmittal  of  a 
final  invoice  or  statement  of  account 
and  receipt  of  payment  For  purposes  of 
section  924(e).  the  determination  and 
transmittal  of  a  final  invoice  or 
statement  of  account  and  the  receipt  of 
payment  are  defined  as  follows: 

(1)  Determination  and  transmittal  of  a 
final  invoice  or  statement  of  account — 
(i)  Determination  and  transmittal  of  a 
final  invoice  or  statement  of  account 
defined.  The  determination  and 
transmittal  of  a  final  invoice  or 
statement  of  account  means  the 
assembly  of  a  final  invoice  or  statement 
of  account  and  the  forwarding  of  that 
document  to  the  customer.  A  final 
invoice  is  an  invoice  upon  which 
payment  is  made  by  the  customer.  An 
invoice  forwarded  to  the  customer  after 
payment  has  been  tendered,  as  a  receipt 
for  payment,  satisfies  this  definition.  A 
statement  of  account  is  any  summary 
statement  forwarded  to  a  customer  to 
inform  of,  or  confirm,  the  status  of 
transactions  occuring  within  an 
accounting  period  that  does  not  exceed 
one  taxable  year.  A  single  final  invoice 
or  statement  of  account  can  cover  more 
than  one  transaction  with  one  customer. 

(ii)  Direct  costs  of  determination  and 
transmittal  of  a  final  invoice  or 
statement  of  account.  Direct  costs  of  this 
activity  include  costs  of  office  supplies, 
office  equipment,  clerical  salaries  and 
mail  or  other  delivery  services,  if  the 
costs  can  be  identified  or  associated 
directly  with  the  assembly  and 
transmittal  of  a  final  invoice  or 
statement  of  account.  Costs  of 
establishing  a  price,  or  of 
communicating  prices  or  other  billing 
information  between  the  FSC  and  a 
related  supplier,  are  not  direct  costs  of 
this  activity. 

(iii)  Location  of  determination  and 
transmittal  of  a  final  invoice  or 
statement  of  account.  The  location  of 
this  activity  is  the  place  at  which  the 


final  invoice  or  statement  of  account  is 
assembled  for  forwarding  to  the 
customer  or  the  place  from  which  it  is 
forwarded  to  the  customer. 

(2)  Receipt  of  payment — (i)  Receipt  of 
payment  defined.  The  receipt  of 
payment  means  the  crediting  of  the 
FSC's  bank  account  by  the  amount  of 
proceeds  or  commission  associated  with 
the  transaction. 

(ii)  Direct  costs  of  receipt  of  payment 
Direct  costs  of  receiving  payment 
include  the  expenses  of  maintaining  a 
bank  account  of  the  FSC  in  which 
payment  is  deposited.  If  payment  is 
received  in  foreign  currency,  any  fees  or 
service  charges  incurred  for  converting 
the  payment  into  U.S.  currency  are 
considered  to  be  foreign  direct  costs  of 
receiving  payment;  however,  exchange 
losses  (or  gains)  are  not  costs  of 
receiving  payment. 

(iii)  Location  of  receipt  of  payment 
The  location  of  this  activity  is  tiie  office 
of  the  banking  institution  at  which  the 
account  is  maintained.  If  payment  is 
made  by  the  purchaser  directly  to  the 
related  supplier  in  the  United  States,  and 
the  related  supplier  transfers  the  funds 
to  a  bank  account  of  the  FSC  outside  the 
United  States  within  5  business  days 
after  receipt  of  good  funds  by  the  related 
supplier's  bank,  the  FSC  is  considered  to 
have  received  payment  outside  the 
United  States. 

(e)  Assumption  of  credit  risk — (1) 
Assumption  of  credit  risk  defined.  For 
purposes  of  section  924(e),  the 
assumption  of  credit  risk  means  bearing 
the  economic  risk  of  nonpayment  with 
respect  to  a  transaction.  If  the  FSC  is 
acting  as  a  commission  agent  for  the 
related  supplier,  this  risk  is  borne  by  the 
FSC  if  the  commission  contract  transfers 
the  economic  risk  of  nonpaj-ment  with 
respect  to  the  transaction  from  the 
related  supplier  to  the  FSC. 

(2)  Direct  costs  of  assumption  of 
credit  risk.  Direct  costs  of  the 
assumption  of  credit  risk  include  debts 
that  become  uncollectible  and  additions 
to  bad  debt  reserves  of  the  FSC  that  are 
allowed  as  deductions  under  section 
166.  Other  direct  costs  of  the  assumption 
of  credit  risk  are: 

(i)  Costs  of  obtaining  insurance 
against  the  risk  of  nonpayment  (such 
insurance  must  be  obtained  from  an 
unrelated  insurer  and  must  cover  the 
risk  of  nonpayment  due  to  default  by  the 
purchaser — insurance  obtained  from  a 
related  insurer,  or  insurance  that  covers 
risks  of  war  or  political  unrest  but  does 
not  cover  ordinary  default  or 
bankruptcy,  is  not  sufficient); 

(ii)  Costs  of  investigating  and 
approving  credit  for  potential  customers. 
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including  coSta  of  nienberBhip  in  a 
credit  aaaociatkm  for  that  purpose; 

(iii)  Costs  of  factoring  trade 
receivaUes:  and 

(iv)  Coat  of  letters  of  credit  and 
decuiaeartary  coUection  costs. 

(3)  Location  of  assumption  of  credit 
risk.  The  location  of  the  activity  of 
assumption  of  credit  risk  is  gener^y  the 
locatioD  of  the  customer  or  obligor 
whose  paymeal  is  at  risk:  however,  the 
location  of  investigating  and  approving 
credit  is  the  location  of  the  credit  agency 
or  association  performing  the 
investigation. 

(4)  Special  grouping  rules.  fO  If  the 
FSC  chooses  lo  group  transactions,  and 
is  actually  assuming  the  risk  of  loss 
(either  by  owning  the  property  sold  or 
contracting  to  assume  the  risk  of  loss  for 
property  for  which  it  is  a  commission 
agent),  it  is  considered  to  have 
performed  this  acttvity  for  all 
transactions  within  the  group  during 
each  of  three  consecutive  years  if  it 
incurs  an  actual  loss  (or  is  allowed  to 
deduct  an  addition  to  a  bad  debt  reserve 
under  section  106)  on  any  transaction 
within  that  group  in  at  least  one  of  those 
three  years.  If.  however,  the  FSC  does 
not  incur  a  loss  (or  add  to  a  bad  debt 
reserve)  in  either  of  two  consecutive 
years,  and  then  fails  to  satisfy  the 
requirement  of  assumption  of  credit  risk 
in  the  third  consecutive  year  because  it 
does  not  incur  a  loss  (or  add  to  a  bad 
debt  reserve)  in  that  third  year,  the  FSC 
will  be  deemed  to  have  satisfied  the 
requirement  of  assumption  of  credit  risk 
for  the  first  two  consecutive  years. 

(ii)  If  the  FSC  chooses  to  group 
transactions,  and  does  not  actuallj' 
assume  the  risk  of  loss  with  respect  to 
each  transaction  within  the  group,  but 
regularly  insures  against  swch  loss  or 
regularly  factors  all  trade  receivables 
from  transactions  within  the  group, 
paragraph  (e)(4)(i)  of  this  section  shaH 
not  ^jply  and  the  FSC  must  satisfy  the 
requirement  of  assumption  of  credit  risk 
by  incurring  foreign  direct  costs  through 
insurance,  factoring,  and  so  forth,  in 
each  year  in  which  that  requirement  is 
used  for  purposes  of  sections  924  and 
925  with  respect  to  the  group  of 
transactions.  Thus,  no  actual  loss  need 
be  incurred  by  a  FSC  to  satisfy  the 
requirement  of  assumption  of  credit  risk 
if  the  FSC  does  not  actually  bear  a  risk 
of  loss. 

§t.S2S(^lT    Twnporary  Aegulatiana; 
CommisatDn  FSC 

Except  as  otherwise  provided,  a 
commission  FSC  is  required  to  satisfy 
the  requirements  of  section  91A\c] 
(relating  to  management  outside  the 
United  States),  aection  924(d)  (relating  to 
economic  processes  takiag  place  outside 


the  United  States),  and  sectioa  1t2S(c) 
(relating  to  activities  that  must  be 
performed  in  order  to  use  adratnistrative 
pricing  rules),  in  the  same  manner  as  a 
buy-seB  FSC.  However,  the 
requirements  of  sections  924(d)  and 
925(c)  may  be  performed  either  by  the 
FSC  or  by  any  person  (whether  or  not 
related  to  the  FSQ  acting  under  a 
contract  with  the  FSC  for  the 
performance  of  the  required  activities  on 
behalf  of  the  FSC.  Thus,  for  example,  the 
commission  FSC  may  satisfy  both  the 
requirenent  of  receipt  of  payraeat  for 
purposes  of  section  a25(c)  and  the 
requireaent  of  receipt  of  payment 
outside  the  United  States  for  purposes  of 
section  924(d)  if  the  FSC  veoeives  the 
payment  from  a  sale  of  export  property 
in  its  foreign  biuik  account  and  remits 
the  proceeds  to  its  related  supplier. 
Alternatively,  the  ivSC  may  satis^^  both 
of  these  requirements  if  the  relat^ 
supplier,  acting  under  a  contract  with 
the  FSC.  receives  the  payment  on  b^ialf 
of  the  FSC  in  a  foreign  bank  account  of 
the  related  supplier,  and  later  pays  the 
FSC  the  commission  allowable  under 
section  a25(b)  with  respect  to  the  sale 
less  the  fee  to  which  the  related  supplier 
is  entitled  for  performing  the  activity  of 
receiving  payment  on  b^ialf  of  the  FSC. 
Another  alternative  is  that  the  related 
supplier  is  not  acting  under  contract 
with  the  FSC  for  purposes  of  receivix\g 
payment,  and  it  receives  the  proceeds  of 
the  transaction  in  its  domestic  bank 
account.  In  this  case,  the  commission 
FSC  may  satisfy  the  receipt  of  payment 
requirement  by  receiving  the 
commission  from  the  related  supplier,  in 
accordance  with  the  rules  of  §  1.924(e)- 
lT(d)(2)(iii).  rather  than  by  receiving  the 
entire  proceeds  from  the  transaction. 


S  1.a2S(c)-fT 

RaqutrMMRts  tor  iM*  «f 

pricing  rules  In  computar  taxable  Income  of 

a  FSC. 

(a)  In  general.  Section  92S(c)  requires 
that  a  FSC  perform  all  of  the  activities 
described  in  sectioa  924^)(1)(A).  and  all 
of  the  activities  described  in  section 
924(e)  that  are  attributable  to  a 
particular  sale  (or  grou^  of  sales 
transactions),  in  order  to  use  the  pricing 
rules  of  aection  925(a)  (1)  and  (2)  to 
determine  the  FSC's  taxable  income 
attributable  to  that  sale  (or  group  of 
sales  transactions).  This  means  that  all 
three  of  the  sales  activities  in  section 
924(d)(1)(A)  must  be  performed. 
However,  only  those  activities  listed  in 
section  924(e)  that  occur  with  respect  to 
a  transaction  must  be  performed  by  the 
FSC  (or  another  person  acting  under  a 
contract  to  perfcHm  the  activity  for  the 
FSC),  but  the  activities  do  not  have  to  be 
performed  merely  to  comply  with 


section  B2S(c).  For  example,  if  a  FSC 
sells  export  property  to  a  related  foreign 
distributor,  or  if  a  FSC  sells  export 
property  to  an  unrelated  foreign 
purchaser  in  exchange  for  payment  in 
cash,  there  may  be  no  credit  risk  with 
respect  to  the  transaction  so  there  can 
be  no  assumption  of  credit  risk  by  the 
FSC;  this  will  not  prevent  the  FSC  from 
satisfying  the  requirements  of  section 
925(c)  if  the  FSC  (or  its  contractor  or 
subcontractor)  performs  all  of  die 
specified  activities  that  actually  occur 
with  respect  to  the  transaction.  IT  any 
activities  are  performed  by  a  person 
related  to  the  FSC  and  would  be 
activities  described  in  section  92S[c) 
except  for  the  fact  that  the  activities 
were  not  performed  pursuant  to  a 
contract  for  the  performance  of  the 
activities  on  behalf  of  the  FSC.  the  FSC 
may  not  use  the  pricing  rules  of  section 
925(a)  (1)  and  (2)  to  determhie  the  FSCa 
taxable  income  attributable  to  the  sale 
to  which  the  activities  rriate. 

(b)  Compensation  of  a  person  related 
to  the  FSC  for  performance  of  activitiea 
specifted  in  section  9ZS(c).  Sectio« 
fl25{c)  permits  the  required  activities  to 
be  performed  by  either  the  FSC  or 
another  person  acting  under  a  conlcaot 
with  the  P9C  if  the  FSC  oonti-acte  sHth  a 
related  person  (whether  or  not  ttel 
parson  is  the  related  suppher)  to 
perform  any  activities  on  behalf  of  the 
FSC.  that  related  person  mast  be 
compensated  for  the  performanoe  ef  the 
activities.  The  amount  of  the 
compensation  will  be  determined 
generally  in  accordance  with  the  rules 
under  section  462,  and  in  particular  in 
aocordance  with  f  1.482-Z(b).  Sodi 
oempensation  will  be  taken  into  aocooat 
as  exp«ises  in  the  determination  of 
combined  taxable  income  for  the 
transaction  or  transactions  to  which  the 
activity  is  related  if  die  activity  is 
performed  by  a  person  other  than  Ihe 
related  supplier. 

(c)  Activities  performed  by  the  FSC  a 
connection  with  sales  of  military 
property.  Any  activities  that  must  be 
performed  by  the  FSC  (or  by  another 
person  acting  under  a  contract  with  the 
FSC)  to  meet  the  requirements  of  section 
fi25(c)  are  taken  into  account  for  thai 
purpose,  regardless  of  whether  the  costs 
of  those  activities  are  not  taken  into 
account  for  purposes  of  section  924(d) 
because  the  activities  are  required  by 
law  or  regulation  to  be  performed  in  Am 
United  States  or  by  the  United  States 
Government.  All  such  activities  that  are 
performed  in  connection  with  the 
transaction  are  considered  to  be 
performed  by  the  FSC  or  under  a 
contract  with  the  FSC  even  if  they  «• 
performed  by  the  United  States 


separately  stated. 


this  activity  is  the  place  at  which  the 
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Govemment  and  are  not  performed 
pursuant  to  a  contract  for  the 
performance  of  the  activities  on  behalf 
of  the  FSC.  All  actual  costs  incurred  by 
the  FSC  in  connection  with  the 
performance  of  such  activities  must  be 
taken  into  account  in  determining  the 
combined  taxable  income  of  the  FSC 
and  its  related  supplier. 

i  1.927-1T    Temporary  Regulations; 
DefMtions  and  apacial  rules  relating  to 
Foreign  Sales  Corporations. 

(a)  Definition  of  related  supplier.  For 
purposes  of  sections  921  through  927  and 
the  regulations  thereunder,  the  term 
"related  supplier"  means  a  related  party 
which  directly  supplies  to  a  FSC  any 
property  or  services  which  the  FSC 
disposes  of  in  a  transaction  producing 
foreign  trading  gross  receipts,  or  a 
related  party  which  uses  the  FSC  as  a 
commission  agent  in  the  disposition  of 
any  property  or  services  producing 
foreign  trading  gross  receipts.  A  FSC 
may  have  different  related  suppliers 
with  respect  to  different  transactions.  If, 
for  example.  X  owns  all  the  stock  of  Y,  a 
corporation,  and  of  Z,  a  FSC  and  X  sells 
a  product  to  Y  which  is  resold  to  Z,  only 
Y  is  the  related  supplier  of  Z.  If, 
however,  X  sells  directly  to  Z  and  Y  also 
sells  directly  to  Z.  then,  as  to  the 
transactions  involving  direct  sales  to  Z, 
each  of  X  and  Y  is  a  related  supplier  of 
Z. 

(b)  Definition  of  related  party.  The 
term  "related  party"  means  a  person 
which  is  owned  or  controlled  directly  or 
indirectly  by  the  same  interests  as  the 
FSC  within  the  meaning  of  section  482 
and  9  1.4d2-l(a). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1545-0904) 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section 
924(d)(4)  (98  Stat.  989;  26  U.S.C. 
924(d)(4)),  section  925(b)  (98  Stat.  990;  26 
U.S.C.  925(b)),  section  927(d)(2)(B)  (98 
Stat.  993;  28  U.S.C.  927(d)(2)(B).  and 
section  7805  (68A  Stat.  917;  28  U.S.C. 
7805)  of  the  Internal  Revenue  Code  of 
1954.  Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1545-0904. 

Roflcoe  L  Egger,  |r.. 

Commissioner  of  Internal  Revenue. 

Approved:  December  6. 1984. 
Ronald  A.  Peariman, 
Acting  Assistant  Secretary  of  the  Treasury. 

(FR  Doc  M-323ao  Hied  12-7-M:  ft45  am] 
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26  CFR  Part  1 
(T.D.  79921 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953;  Installment 
Treatment  of  Certain  Deemed 
Distributions  to  DISC  Shareholders 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Amendment  of  Temporary 

Income  Tax  Regulations. 

summary:  This  document  contains  an 
amendment  to  Treasury  decision  7983, 
49  FR  40011,  October  12. 1984.  which 
provided  temporary  regulations  relating 
to  the  transitional  rules  for  Domestic 
International  Sales  Corporations 
(DISCs),  DISC  shareholders,  and  Foreign 
Sales  Corporations  (FSCs),  under  Title 
VIII  of  the  Tax  Reform  Act  of  1984. 
These  amendments  to  the  temporary 
regulations  affect  the  above  described 
persons  and  provide  them  with  guidance 
necessary  to  comply  with  the  Tax 
Reform  Act  of  1984. 
DATES:  This  amendment  to  the 
temporary  regulations  is  effective  on 
October  12. 1984,  and  applies  to  certain 
computations  and  an  election  which  can 
only  be  made  after  December  31, 1984, 
with  respect  to  certain  taxable  years 
ending  on  or  after  December  31, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Jacob  Feldman  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW..  Washington, 
D.C.  20224  (202-566-3289.  not  a  toll-free 
call). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  12, 1984  (49  FR  40011),  the 
Federal  Register  published  amendments 
to  the  Temporary  Income  Tax 
Regulations  under  the  Tax  Reform  Act 
of  1984.  The  amendments  were  made  to 
conform  the  regulations  to  certain 
provisions  of  Title  VIII,  sections  801 
through  805  of  the  Tax  Reform  Act  of 
1984  (Pub.  L.  98-369,  98  Stat.  494,  985). 
Section  1.921-lT(a)(10),  Question  and 
Answer-12,  of  those  temporary 
regulations  relates  to  section  805(b)(3)  of 
the  Tax  Reform  Act  of  1984. 

Section  805(b)(3)  of  the  Tax  Reform 
Act  of  1984  provides  a  special  10-year 
installment  treatment  for  certain 
deemed  distributions  to  DISC 
shareholders  applicable  only  in  certain 
situations  where  the  DISC  and  the 
shareholder  have  non-conforming  1984 
taxable  years.  See  section  805(b)(3)(B)  of 
the  Tax  Reform  Act  of  1984. 

As  issued  and  published  in  Treasury 
decision  7983,  Question  and  Answer-12 


does  not  limit  the  availability  of  the 
special  10-year  installment  treatment  to 
those  cses  where  the  DISC  and  the  DISC 
shareholder  have  non-conforming  1984 
taxable  years  described  in  section 
805(b)(3)(B)(ii).  The  failure  of  Question 
and  Answer-12  to  reflect  fully  the 
limitation  contained  in  section 
805(b)(3)(B)(ii)  was  not  intended. 

This  Treasury  decision  amends  T.D. 
7983,  §  1.921-lT(a)(10),  Question  and 
Answer-12,  by  amending  Answer-12  to 
reflect  the  non-conforming  taxable  yeai- 
requirement  and  to  clarify  that,  for 
estimated  tax  purposes,  any  deemed 
distribution  under  the  special  10-year 
installment  treatment  shall  be  treated  as 
received  by  the  shareholder  on  the  last 
day  of  any  taxable  year  in  which  the 
shareholder  is  required  to  include  such  h 
deemed  distribution  in  income. 

This  Treasury  decision  also  amends 
Question  and  Answer-12  by  changing 
the  taxable  year  for  which  the  DISC 
shareholder  must  elect  the  application  of 
the  10-year  installment  treatment.  Under 
Question  and  Answer-12,  as  issued  and 
published  in  Treasury  decision  7983,  the 
DISC  shareholder  was  required  to  make 
the  election  by  attaching  a  statement  to 
its  tax  return  for  the  first  taxable  year 
for  which  an  installment  is  treated  as 
received.  The  amended  Question  and 
Answer-12  contained  in  this  Treasury 
decision  requires  that  the  DISC 
shareholder  must  make  the  election  for 
its  taxable  year  which  includes 
December  31, 1984.  To  make  the 
election,  the  DISC  shareholder  must 
attach  a  statement  to  its  timely  filed  tax 
return  (including  extensions)  for  its 
taxable  year  which  includes  December 
31, 1984.  indicating  the  total  amount  of 
the  DISC'S  deemed  distribution  for  1984. 
and  the  number  of  equal  installments,  if 
less  than  10,  over  which  the  shareholder 
wishes  to  spread  the  deemed 
distribution  for  1984.  If  the  election  is 
made,  it  may  not  be  changed  or  revoked. 

The  amended  Question  and  Answer- 
12  contained  in  this  Treasury  decision  is 
not  intended  to  address 
comprehensively  all  issues  raised  by 
section  805(b)(3)  of  the  Tax  Reform  Act 
of  1984.  Taxpayers  may  rely  for 
guidance  on  Question  and  Answer-12, 
as  amended,  which  the  Internal  Revenue 
Service  will  follow  in  resolving  issues 
arising  under  section  805(b)(3)  of  the 
Tax  Reform  Act  of  1984.  No  inference, 
however,  should  be  drawn  regarding 
questions  not  expressly  raised  and 
answered. 

Non-Applicabillty  of  Executive  Order 
12291 

The  Treasury  Department  has 
defennined  that  this  amendment  to  the 
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temporary  regulations  is  not  subject  to 
review  under  Executive  Order  12291  or 
the  Treasury  and  OBM  implementation 
of  the  Order  dated  April  20, 1983. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required. 

Regulatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply 
and  no  Regulatory  Flexibility  Analysis 
is  required  for  this  rule. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jacob  Feldman  of  the 
Legislation  and  Regulations  Division, 
Office  of  the  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
these  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  ui  26  CFR  1.861-1 
Through  1.997-1 

Income  taxes,  Aliens,  Exports,  DISC, 
FSC,  Foreign  investments  in  the  U.S., 
Foreign  tax  credit,  Source  of  income. 
United  States  investments  abroad. 

Amendment  to  Treasury  Decision  7983 
and  the  Temporary  Regulations 

The  Temporary  Income  Tax 
Regulations  provided  by  Treasury 
decision  7983,  49  FR  40011.  FR  Doc.  84- 
26886,  October  12, 1984,  are  amended  as 
follows: 

PART  1— (AMENDED] 

Section  1.921-lT(a)(10)  (Question  and 
Answer-12)  is  revised  to  read  as  follows: 

S  1.921-1T     Temporary  regulationa 
providing  transition  rules  for  DISCs  and 
FSCs. 

[e:]  Termination  of  a  DISC  '  '  ' 

(10)  Deemed  distribution  for  1984. 

Question  12:  How  is  the  deemed 
distribution  to  a  shareholder  for  the 
DISC'S  taxable  year  ending  December 
31, 1984.  taken  into  account? 

Answer  12  (i)  If  the  taxable  year  of  the 
DISC  ending  on  December  31, 1984,  (A) 
is  the  first  taxable  year  of  the  DISC 
which  begins  in  1984,  (B)  begins  after  the 
date  in  1984  on  which  the  taxable  year 
of  the  DISC'S  shareholder  begins,  and 
(C)  if  the  DISC'S  shareholder  makes  an 
election  under  section  805(b)(3)  of  the 
Tax  Reform  Act  of  1984,  the  deemed 
distribution  under  section  995(b)  with 
respect  to  income  derived  by  the  DISC 
for  such  taxable  year  of  the  DISC  shall 
be  treated  as  received  by  the 


shareholder  in  10  equal  installments 
(unless  the  shareholder  elects  to  be 
treated  as  receiving  the  deemed 
distribution  in  income  over  a  smaller 
number  of  equal  installments).  The  first 
installment  shall  be  treated  as  received 
by  the  shareholder  on  the  last  day  of  the 
shareholder's  second  taxable  year 
beginning  in  1984  (if  any),  or  if  the 
shareholder  had  only  one  taxable  year 
which  began  in  1984,  on  the  last  day  of 
the  shareholder's  first  taxable  year 
beginning  in  1985.  One  installment  shall 
be  treated  as  received  by  the 
shareholder  on  the  last  day  of  each 
succeeding  taxable  year  of  the 
shareholder  until  the  entire  amount  of 
the  DISC'S  1984  deemed  distribution  has 
been  included  in  the  shareholder's 
taxable  income.  To  make  the  election 
under  section  805(b)(3)  of  the  Tax 
Reform  Act  of  1984,  the  DISC 
shareholder  must  attach  a  statement  to 
its  timely  filed  tax  return  (including 
extensions)  for  its  taxable  year  which 
includes  December  31, 1984,  indicating 
the  total  amount  of  the  shareholder's  pro 
rata  share  of  the  DISCs  deemed 
distribution  for  1984  (determined  under 
section  995(b)  of  the  Code  without 
regard  to  the  election  under  section 
805(b)(3)  of  the  Tax  Reform  Act  of  1984). 
and  the  number  of  equal  installments,  if 
less  than  10,  over  which  the  shareholder 
wishes  to  spread  its  pro  rata  share  of 
the  deemed  distribution  for  1984.  If  the 
election  under  section  805(b)(3]  of  the 
Tax  Reform  Act  of  1984  is  made,  it  may 
not  be  changed  or  revoked.  In 
determining  estimated  tax  payments,  the 
portion  of  the  deemed  distribution 
includible  in  the  shareholder's  taxable 
income  for  any  taxable  year  under  this 
subdivision — 

(i)  Shall  be  treated  as  received  by  the 
shareholder  on  the  last  day  of  such 
taxable  year. 

(ii)  Except  as  provided  in  subdivision 
(i),  the  deemed  distribution  under 
section  995(b)  with  respect  to  income 
derived  by  the  DISC  for  its  taxable  year 
ending  on  December  31, 1984,  shall  be 
included  in  the  shareholder's  taxable 
income  for  its  taxable  year  which 
includes  December  31, 1984.  Thus,  if  the 
taxable  year  of  the  DISC  and  the  DISCs 
shareholder  both  begin  on  January  1. 
1984,  and  end  on  December  31. 1984  (or, 
if  the  taxable  year  of  the  DISC  beginning 
in  1984  begins  before  the  taxable  year  of 
the  DISC'S  shareholder),  the  deemed 
distribution  with  respect  to  the  DISCs 
taxable  year  ending  on  December  31, 
1984,  will  be  included  in  the  DISC 
shareholder's  taxable  year  ending  on  (or 
including)  December  31. 1984,  and  the 
election  described  in  subdivision  (i)  may 
not  be  made. 


(iii)  The  provisions  of  this  Question 
and  Answer-lZ  apply  without  regard  to 
any  existence  of  the  DISC  after 
December  31, 1984,  as  an  interest  charge 
DISC. 

«  •  *  •  • 

There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision.  Publication  of 
this  Question  and  Answer  is  necessary 
for  DISC  shareholders  to  account 
properly  for  the  deemed  distribution 
under  section  995(b)  of  the  Code  for  the 
taxable  year  of  a  DISC  ending  on 
December  31, 1984.  For  this  reason,  it  is 
impractical  to  issue  this  Treasury 
decision  with  notice  and  public 
procedure  under  section  553(b)  of  Title  5 
of  the  United  States  Code,  or  subject  to 
the  effective  date  limitations  of 
subsection  (d)  of  that  section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section 
805(b)(3)  (C)  and  (D)  of  the  Tax  Reform 
Act  of  1984  (98  Stat.  1002),  and  section 
7805  of  the  Code  (68A  Stat.  917;  26 
U.S.C.  7805). 
Roacoe  L  Egser.  Jr.. 
Commissioner  of  Internal  Revenue. 

Approved:  December  5, 1984. 
Ronald  A.  Peariman. 

Acting  Assistant  Secretary  of  the  Treasury. 

(FR  Doc  «4-322S7  Piled  U-e-M;  Mtt  pm| 
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26  CFR  Part  1 

[T.D.  7993] 

FSC  Gerwral  Rules,  Requirements, 
Definitions,  artd  Special  Rules 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Tempory  Regulations. 

SUMMARY:  This  document  provides 
temporary  Income  Tax  Regulations 
concerning  the  general  rules  regarding 
the  requirements  that  a  corporation 
must  meet  to  be  a  foreign  sales 
corporation  (FSC)  (or  a  small  FSC)  and 
the  tax  treatment  of  a  FSC  (or  a  small 
FSC)  and  the  specific  rules  regarding  the 
requirements  for  FSC  and  small  FSC 
status,  the  methods  of  electing  and 
terminating  FSC  status,  and  the 
definition  of  and  computation  of 
carrying  charges  on  sales  of  property  by 
a  FSC.  This  document  also  provides 
temporary  Income  Tax  Regulations 
concerning  the  amendment  of  question 
and  answer  6  of  S  1.921-lT(a)(6)  and 
question  and  answer  7  of  5  1.921- 
lT(b)(7).  These  temporary  regulations 
provide  immediate  necessary  guidance 
to  FSCs  and  their  shareholders  with 
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respect  to  FSC  qualification  under  Title 
VIII  of  the  Tax  Reform  Act  of  1984 
(Foreign  Sales  Corporations).  The  text  of 
the  temporary  regiilations  set  forth  in 
this  document  in  Paragraph  1  also 
serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 
DATE  The  regulations  are  effective  for 
taxable  years  beginning  after  December 
31, 1964. 

FOR  FURTHER  IMFORMATION  CONTACT 
P.  Ann  Fisher  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
D.C.  20224  (Attention:  CC:LR:T]  (202- 
566-3289,  not  a  toll-free  call). 
SUPPLEMOrrARV  INFORMATKHC 

Background 

This  document  contains  temporary 
Income  Tax  Regulations  (28  CFR  Part  1). 
These  amendments  provide  regulations 
under  new  sections  921,  922,  and  927, 
which  were  added  to  the  Code  by 
section  801  of  the  Tax  Reform  Act  of 
1984  (Pub.  L.  98-^9,  98  Slat.  985),  under 
section  805  of  the  Tax  Reform  Act  of 
1984  (Pub.  L  98-69,  98  Stat.  1000),  and 
under  section  131  of  the  Tax  Reform  Act 
of  1984  (Pub.  L  98-89,  98  Stat.  662). 
These  amendments  are  issued  under  the 
authority  contained  in  sections 
367(a)(3)(B),  367(d),  927(d)(1),  927(f),  and 
7805  of  the  Interna)  Revenue  Code  of 
1954  (98  Stat.  662.  26  U.S.C.  367(a)(3)(b); 
98  Stat.  663,  26  U.S.C.  367(d):  98  Stat. 
993.  26  U.S.C.  927(d)(1);  98  Stat.  994,  28 
U.S.C.  927(f);  and  68A  Stat.  917,  28 
U.S.C.  7805)  and  under  the  authority 
contained  in  section  805  of  the  Tax 
Reform  Act  of  1984  (Pub.  L.  98-69.  98 
Stat.  1000). 

These  temporary  regulations  are 
presented  in  the  form  of  questions  and 
answers.  The  questions  and  answers  are 
not  intended  to  address 
comprehensively  the  issues  raised  by 
sections  801,  805  and  131  of  the  Tax 
Reform  .Act  of  1984.  Taxpayers  may  rely 
for  guidance  on  these  questions  and 
answers,  which  the  Internal  Revenue 
Service  will  follow  in  resolving  issues 
arising  under  sections  801,  805  and  131 
of  the  Tax  Reform  Act  of  1984.  No 
inference,  however,  should  be  drawn 
regarding  questions  not  expressly  raised 
and  answered. 

Need  for  Temporary  Regulations 

Sections  921,  922  and  927  are 
generally  effective  for  transactions  after 
December  31, 1984,  in  years  ending  after 
December  31, 1984.  The  proper 
application  of  these  sections  is 


dependent  upon  the  Service's 
specification  of  the  manner  in  which  the 
requirements  of  the  statute  will  be 
administered.  Because  of  the  need  for 
immediate  guidance  in  this  regard,  the 
Internal  Revenue  Service  has  found  it  to 
be  impractical  to  issue  these  temporary 
regulations  either  with  notice  and  public 
comment  procedure  under  section  553(b) 
of  title  5  of  the  United  States  Code  or 
under  the  effective  date  limitation  of 
section  553(d)  of  title  5. 

Discussion 

Statutory  Provisions 

The  Tax  Reform  Act  of  1984  added 
sections  921-927  to  the  Internal  Revenue 
Code  to  provide  for  the  establishment  of 
Foreign  Sales  Corporations  (FSCs). 
Section  921  describes  the  tax  treatment 
of  the  income  of  a  FSC  (or  a  small  FSC). 
Section  922  states  the  requirements  that 
a  corporation  must  meet  to  be 
considered  a  FSC  (or  a  small  FSC). 
Section  927  provides  other  definitions, 
including  the  definitions  of  investment 
income  and  carrying  charges,  and 
provides  special  rules,  including  rules 
for  electing  and  terminating  FSC  (or 
small  FSC)  status. 
Description  of  Temporary  Regulations 

This  regulation  deals  with  general 
rules,  requirements,  definitions,  and 
special  rules  for  Foreign  Sales 
Corporations  with  amendments  to  two 
questions  and  answers  under  §  1.921-lT 
of  the  regulations.  The  first  paragraph  of 
this  regulation  concerning  general  rules, 
requirements,  definitions  and  special 
rules  is  divided  into  four  parts.  Section 
1.921-2T  provides  the  general  rules 
regarding  the  requirements  that  a 
corporation  must  meet  to  be  a  FSC  (or  a 
small  FSC)  and  the  tax  treatment  of  a 
FSC  (or  a  small  FSC)  including  the  tax 
treatment  of  a  FSCs  foreign  trade 
income,  investment  income  and  carrying 
charges.  Section  1.922-lT  provides 
specific  rules  with  respect  to  the 
requirements  for  FSC  (or  small  FSC) 
status,  including  the  meaning  of  the 
"office"  that  a  FSC  must  maintain  under 
section  922(a)(l)(D)(i).  Section 
1.927{d)-lT  provides  rules  for  computing 
carrying  charges  that  are  considered  to 
be  included  in  the  price  of  property  sold 
by  a  FSC.  Section  1.927(f)-lT  provides 
rules  for  electing  and  terminating  FSC 
status. 

Section  922(a)(l)(D)(i)  requires  that  a 
FSC  maintain  an  office  located  outside 
the  United  States  in  a  qualifying  country 
or  eligible  possession.  The  regulations 
explain  the  meaning  of  an  office  for 
purposes  of  meeting  this  requirement. 
The  regulations  define  an  office  as  a 
place  for  the  transaction  of  the  business 
of  the  corporation  and  provide  that  a 


place  is  an  office  if  certain  requirements 
are  met.  To  be  an  office  a  place  must:  (1) 
Have  a  fixed  location;  (2)  be  a  building 
or  a  portion  of  a  building  consisting  of  at 
least  one  room;  (3)  be  equipped  for  the 
performance  of  the  corporation's 
business:  (4)  be  regularly  used  for  some 
corporate  business;  and  (5)  be  operated, 
and  owned  or  leased,  by  the  corporation 
or  by  the  corporation's  dependent  or 
independent  agent.  Corporate  business 
includes  the  solicitation,  the  negotiation, 
or  the  making  of  contracts  with  respect 
to  sales  of  export  property  by  the 
corporation  or  a  related  supplier  and  the 
preparatory  or  ancillary  activities  of  the 
corporation  such  as  the  maintenance  of 
a  set  of  permanent  books  of  account 
(including  invoices). 

Under  sections  921(d),  and  924(f)(2), 
investment  income  and  carrying  charges 
are  not  foreign  trading  gross  receipts. 
They  are  includable  in  the  taxable 
income  of  FSC  and  are  treated  as 
income  effectively  connected  with  a 
trade  or  business  conducted  through  a 
permanent  establishment  within  the 
United  States.  The  source  of  investment 
income  is  determined  under  sections 
861,  862,  and  863  of  the  Code.  The 
regulations  define  and  describe  the  tax 
treatment  of  investment  income  and 
carrying  charges.  Under  section  927(d) 
carrying  charges  include  not  only  stated 
carrying  charges  but  also  any  amount  in 
excess  of  the  price  for  an  immediate 
cash  sale  and  any  other  unstated 
interest.  The  regulations  provide  rules 
for  determining  whether  the  price  of 
property  or  services  sold  by  a  FSC  or  a 
related  supplier  includes  any  amount  in 
excess  of  the  price  for  an  immediate 
cash  sale  and  explain  how  such  amount 
will  be  computed.  The  regulations 
provide  that  carrying  charges  are  not 
imputed  under  section  927(d)  if  the  sales 
price  of  property  or  services  is  fully  paid 
before  the  end  of  the  normal  payment 
period,  which  is  60  days  from  the  date  of 
the  sale  or  exchange  of  property  under 
the  contract  or  from  the  date  services 
under  the  contract  are  completed. 

The  second  paragraph  of  this 
regulation  amends  S  1.921-lT(a)(6), 
question  and  answer  6.  This  question 
and  answer  relates  to  the  distribution  of 
accumulated  DISC  income  by  a  former 
DISC  after  December  31, 1984  and 
provides  that  such  a  distribution  shall 
be  treated  asjnade  first  out  of  current 
earnings  and  profits  and  then  out  of 
previously  taxed  income  to  the  extent 
thereof.  This  has  been  amended  to 
provide  that,  if  amounts  are  distributed 
before  ]uly  1, 1985,  such  amounts  will  be 
treated  as  made  first  out  of  previously 
taxed  income. 


t: 
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not  be  made. 


to  r>L.8  ana  meir  snarenoiaers  wiui 


Federal  Register  /  Vol.  49.  No.  240  /  Wednesday,  December  12,  1984  /  Rules  and  Regulations    48285 


The  third  paragraph  of  this  regulation 
amends  Section  1.921-lT(b)(7),  question 
and  answer  7,  to  clarify  that  the  transfer 
applies  only  to  a  transfer  of  qualified 
assets  as  defined  in  section  993(b).  In 
addition,  a  rule  is  provided  to  exempt 
the  transfer  of  the  right  to  use  a 
corporate  name  to  a  FSC  from  the 
application  of  section  367  (a)  and  (d) 
provided  that  the  corporate  name  is 
used  only  by  the  FSC  and  not  licensed 
or  made  available  to  other  persons  by 
the  FSC. 

Regulatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553(b)  for  temporary  regulations. 
Accordingly,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply 
and  no  Regulatory  Flexibility  Analysis 
is  required  for  this  rule. 

Executive  Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Paperwork  Reduction  Act 

These  regulations  were  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  the  Paperwork 
Reduction  Act  and  approved  under 
OMB  number  1545-0884. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  P.  Ann  Fisher  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  Personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects  in  26  CFR  1,861-1 
Through  1.997-1 

Income  taxes,  Aliens.  Exports,  DISC. 
FSC,  Foreign  investments  in  U.S., 
Foreign  tax  credit,  Sources  of  income. 
United  States  investments  abroad. 

Adoption  of  Amendments  to  the 
Regulations 

The  Income  Tax  Regulations  (26  CFR 
Part  1)  are  amended  as  follows: 

Paragraph  1.  New  §§  1.921-2T,  1.922- 
IT.  1.927(d)-lT.  and  1.927(f)-lT  are 
added  at  the  appropriate  places  to  read 
as  follows: 

§  1 .92 1 -2T    Temporary  Regulations; 
Foreign  Sale*  Corporation— General  Rules. 

(a)  Definition  of  a  FSC  and  the  Effect 
of  a  FSC  Election. 


Q-1.  What  is  the  definition  of  a 
Foreign  Sales  Corporation  (hereinafter 
referred  to  as  a  "FSC")? 

A-1.  As  defined  in  section  922(a),  an 
FSC  must  satisfy  the  following  eight 
requirements. 

(i)  The  FSC  must  be  a  corporation 
organized  or  created  under  the  laws  of  a 
foreign  country  that  meets  the 
requirements  of  section  927(e)(3)  (a 
"qualifying  foreign  country")  or  a  U.S. 
possession  other  than  Puerto  Rico  (an 
"eligible  possession").  See  Q&As  3,  4, 
and  5  of  5  1.922-lT. 

(ii)  A  FSC  may  not  have  more  than  25 
shareholders  at  any  time  during  the 
taxable  year.  See  Q&A  6  of  5  1.922-lT. 

(iii)  A  FSC  may  not  have  any 
preferred  stock  outstanding  during  the 
taxable  year.  See  Q&As  7  and  8  of 
S  1.922-lT. 

(iv)  A  FSC  must  maintain  an  office 
outside  of  the  United  States  in  a 
qualifying  foreign  country  or  an  eligible 
possession  and  maintain  a  set  of 
permanent  books  of  account  (including 
invoices)  at  such  office.  See  Q&As  9, 10, 
11, 12, 13, 14,  and  15  of  §  1.922-lT. 

(v)  A  FSC  must  maintain  within  the 
United  States  the  records  required  under 
section  6001.  See  Q&A  16  of  §  1.922-lT. 

(vi)  The  FSC  must  have  a  board  of 
directors  which  includes  at  least  one 
individual  who  is  not  a  resident  of  the 
United  States  at  all  times  during  the 
taxable  year.  See  Q&As  17, 18, 19  and  20 
of  S  1.922-lT. 

(vii)  A  FSC  may  not  be  a  member,  at 
any  time  during  the  taxable  year,  of  any 
controlled  group  of  corporations  of 
which  an  interest  charge  DISC  is  a 
member.  See  Q&A  3  of  this  section  and 
Q&A  13.  of  §  1.921-lT(b)(13). 

(viii)  A  FSC  must  have  made  an 
election  under  section  927(f)(1)  which  is 
in  effect  for  the  taxable  year.  See  Q&A  1 
of  §  1.921-lT(b)(l)  and  S  1.927(f)-lT. 

In  addition,  under  section  441(h).  the 
taxable  year  of  a  FSC  must  conform  to 
the  taxable  year  of  its  principal 
shareholder.  See  Q&A  4  of  §  1.921- 
lT(b)(4). 

Q-2.  What  is  the  effect  of  a  FSC 
election? 

A-2.  If  a  corporation  qualifies  as  a 
FSC  and  satisfies  the  foreign 
management  and  economic  processes 
tests  under  section  924,  a  FSC  may' earn 
foreign  trading  gross  receipts  and  a 
portion  of  the  FSCs  foreign  trade 
income  will  be  exempt  from  U.S.  tax.  In 
addition,  a  100  percent  dividends- 
received  deduction  will  be  allowed  on 
repatriation  of  exempt  foreign  trade 
income  and  of  certain  non-exempt 
foreign  trade  income.  If  a  FSC  performs 
all  of  the  activities  described  in  section 
924(e)  and  section  924(d)(1)(A),  it  will  be 
eligible  to  use  the  administrative  pricing 


rules  described  in  section  925(a)  (1)  and 
(2)  in  determining  its  foreign  trading 
gross  receipts. 

Q-3.  Does  the  reference  to  a  DISC 
under  section  922(a)(1)(F)  which 
provides  that  a  FSC  cannot  be  a 
member,  at  any  time  during  the  taxable 
year,  of  any  controlled  group  of 
corporations  of  which  a  DISC  is  a 
member  refer  solely  to  an  interest 
charge  DISC?     . 

A-3.  Yes. 

[h]  Small  FSC. 

Q-4.  What  is  a  small  FSC? 

A-4.  A  small  FSC  is  a  Foreign  Sales 
Corporation  which  meets  the 
requirements  of  section  922(a)(1) 
enumerated  in  Q&A  1  of  this  section  as 
well  as  the  requirements  of  section 
922(b).  Section  922(b)  requires  that  a 
small  FSC  make  a  separate  election  to 
be  treated  as  a  small  FSC.  See  Q&A  1  of 
S  1.921-lT(b)  and  S  1.927(f)-lT.  In 
addition,  section  922(b)  requires  that  the 
small  FSC  not  be  a  member,  at  any  time 
during  the  taxable  year,  of  a  controlled 
group  of  corporations  which  includes  a 
FSC  unless  such  FSC  is  a  small  FSC. 

QS.  What  is  the  effect  of  an  election 
as  a  small  FSC? 

AS.  Under  section  924(b)(2),  a  small 
FSC  need  not  meet  the  foreign 
management  and  economic  processes 
tests  of  section  924(b)(1)  in  order  to  have 
foreign  trading  gross  receipts.  However, 
in  determining  the  exempt  foreign  trade 
income  of  a  small  FSC,  any  foreign 
trading  gross  receipts  for  the  taxable 
year  in  excess  of  $5  million  are  not 
taken  into  account.  If  the  foreign  trading 
gross  receipts  of  a  small  FSC  for  the 
taxable  year  exceed  the  $5  million 
limitation,  the  FSC  may  select  the  gross 
receipts  to  which  the  limitation  is 
allocated.  In  order  to  use  the 
administrative  pricing  rules  under 
section  925(a),  a  small  FSC  must  satisfy 
the  activities  test  under  section  925(c). 
In  addition,  under  section  441(h),  the 
taxable  year  of  a  small  FSC  must 
conform  to  the  taxable  year  of  its 
principal  shareholder  (defined  in  Q&A  4 
of  S  1.921-lT(b)(4)  as  the  shareholder 
with  the  highest  percentage  of  its  voting 
power). 

(c)  Comparison  of  FSC  to  DISC. 

Q-6.  How  does  a  FSC  differ  fron  a 
DISC? 

A-6.  A  DISC  is  a  domestic  corporation 
which  is  not  itself  taxable  while  a  FSC 
must  be  created  or  organized  under  the 
laws  of  a  jurisdiction  which  is  outside  of 
the  United  States  (including  certain  U.S. 
possessions)  and  is  taxable  on  its 
income  except  for  its  exempt  foreign 
trade  income.  The  DISC  provisions 
enable  a  shareholder  to  obtain  a  partial 
deferral  of  tax  on  income  from  export 


application  of  these  sections  is 


of  the  corporation  and  provide  that  a  taxed  income. 
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sales  and  certain  services,  if  95  percent 
of  its  receipts  and  assets  are  export 
related.  The  FSC  provisions  contain  no 
assets  test,  but  a  portion  of  income  for 
export  sales  and  certain  services  is 
exempt  from  U.S.  taxes  if  the  FSC 
satisfies  certain  foreign  presence, 
foreign  management,  and  foreign 
economic  processes  tests. 

(d)  Organization  of  a  FSC. 

Q-7.  Under  the  laws  of  what  countries 
may  a  FSC  be  organized? 

A-7.  A  FSC  may  not  be  created  or 
organized  under  the  laws  of  the  United 
States,  a  state,  or  other  political 
subdivision.  However,  a  FSC  may  be 
created  or  organized  under  the  laws  of  a 
possession  of  the  United  States, 
including  Guam.  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands  and  the  Virgin  Islands  of  the 
United  States,  but  not  Puerto  Rico. 
These  eligible  possessions  are  located 
outside  the  U.S.  customs  territory.  In 
addition,  a  FSC  may  incorporate  under 
the  laws  of  a  foreign  country  that  is  a 
party  to  (i]  an  exchange  of  information 
agreement  that  meets  the  standards  of 
the  Caribbean  Basin  Economic  Recovery 
Act  of  1983  (Code  section  274(h)(6)(C)). 
or  (ii)  a  bilaterial  income  tax  treaty  with 
the  United  States  if  the  Secretary 
certifies  that  the  exchange  of 
information  program  under  the  treaty 
carries  out  the  purpose  of  the  exchange 
of  information  requirements  of  the  FSC 
legislation  as  set  forth  in  section 
927(e)(3),  if  the  company  is  covered 
under  the  exchange  of  information 
program  under  subdivision  (i)  or  (ii). 

(e)  Foreign  Trade  Income. 

Q-A  How  is  foreign  trade  income 
defined? 

A-8.  Foreign  trade  income,  defined  in 
section  923(b),  is  gross  income  of  a  FSC 
attributable  to  foreign  trading  gross 
receipts.  It  includes  both  the  profits 
earned  by  the  FSC  itself  from  exports 
and  commissions  earned  by  the  FSC 
from  products  and  services  exported  by 
others. 

(f)  Foreign  Trading  Gross  Receipts. 
Q-9.  What  are  foreign  trading  gross 

receipts? 

i4-a  Foreign  trading  gross  receipts, 
defined  in  section  924,  are  receipts  of  a 
FSC  attributable  to  the  export  of  goods 
and  the  performance  of  certain  services. 
Specifically,  they  include  gross  receipts 
(i)  from  the  sale,  exchange  or  other 
disposition  of  export  property,  (ii)  from 
the  lease  or  rental  of  export  property  for 
use  by  the  lessee  outside  of  the  United 
States,  (iii)  for  services  related  and 
subsidiary  to  such  sales  and  leases,  (tv) 
for  engineering  and  architectural 
services  for  construction  projects 
located  outside  the  United  States,  and 
(v)  for  the  performance  of  managerial 


services  for  an  unrelated  FSC  or  DISC  in 
furtherance  of  the  production  of  other 
foreign  trading  gross  receipts  or 
qualified  export  receipts  of  the  unrelated 
FSC  or  DISC  (if  at  least  50  percent  of  the 
FSC's  gross  receipts  for  the  taxable  year 
are  receipts  described  in  (i),  (ii)  or  (iii) 
above).  A  FSC  (other  than  a  small  FSC) 
will  not  be  treated  as  having  foreign 
trading  gross  receipts  for  a  taxable  year 
unless  the  FSC  satisfies  the  foreign 
management  requirement  (defined  in 
section  924(c)  for  the  taxable  year  and 
the  foreign  economic  processes 
requirement  (defined  in  section  924(d)) 
for  the  transaction  giving  rise  to  the 
gross  receipts.  The  foreign  management 
and  foreign  economic  processes 
requirements  are  the  subject  of  a 
separate  regulations  project. 

Q-W.  What  receipts  are  excluded 
from  foreign  trading  gross  receipts? 

A-10.  Receipts  from  a  transaction  are 
excluded  from  foreign  trading  gross 
receipts  if  (i)  the  property  or  service  is 
for  ultimate  use  in  the  United  States 
(See  S  1.993-1  (j](2)),  (ii)  if  a  sale  or  lease 
or  export  property,  or  the  furnishing  of 
engineering  or  architectural  services,  is 
for  use  by  the  United  States  or  an 
instnmientality  thereof  and  any  United 
States  law  or  regulation  requires,  with 
respect  to  a  sale  or  lease  of  export 
property,  that  the  property  be 
manufactured,  produced,  grown  or 
extracted  in  the  United  States  or,  with 
respect  to  the  furnishing  of  engineering 
or  architectural  services,  that  such 
service  be  performed  by  a  United  States 
person  (See  9  1.993-l(j)(4)),  (iii)  the 
transaction  is  accomplished  by  a  United 
States  Government  subsidy,  (iv)  the 
receipts  are  from  another  FSC  which  is  a 
member  of  the  same  controlled  group,  or 
(v)  the  receipts  consist  of  investment 
income  or  carrying  charges.  In  addition, 
certain  property  is  excluded  because  it 
is  not  considered  export  property.  For 
purposes  of  determining  whether  a 
transaction  is  accomplished  by  a  United 
States  Government  subsidy,  a  sale 
pursuant  to  any  of  the  programs  set 
forth  in  S  1.993-l(j)(3)  is  considered 
accomplished  by  a  United  States 
Government  subsidy.  For  purposes  of 
determining  whether  receipts  are  from 
another  FSC  which  is  a  member  of  the 
same  controlled  group,  receipts  are 
considered  received  from  another  FSC  if 
received  directly  from  the  FSC  or 
indirectly  as  described  in  Rev.  Rul.  76- 
127, 197ft-l  C.B.  212.  See  also  S  1.993- 

l{i)(6). 

(g)  Export  Property. 

Q-11.  What  is  export  property? 

A-11.  Export  property,  as  defined  in 
section  927(a)(1),  has  the  same  meaning 
for  a  FSC  as  it  has  for  a  DISC  under 
section  993(c)(1)  except  that  for  FSC 


purposes,  the  term  "United  States"  does 
not  include  the  possessions  of  the 
United  States  (other  than  Puerto  Rico). 
Property  that  is  excluded  from  the 
category  of  export  property  under 
section  993(c)  (2)  and  (3)  for  a  DISC  is 
also  excluded  from  the  category  of 
export  property  for  a  FSC  with  one 
exception.  While  all  products  subject  to 
the  depletion  deduction  under  section 
613  or  613A  are  exchided  from  export 
property  of  a  DISC,  only  oil  or  gas  (or 
any  primary  product  of  either)  is 
excluded  from  export  property  of  a  FSC. 

(h)  Administrative  Pricing. 

Q-12.  How  is  foreign  trade  income  of 
a  FSC  determined  in  a  transaction  in 
which  export  property  is  purchased  by  a 
FSC  from  a  related  supplier  (as  defined 
in  §  1.927-lT(a))? 

A-12.  Foreign  trade  income  may  be 
determined  using  a  transfer  price  that 
allows  the  FSC  to  derive  taxable  income 
attributable  to  the  transaction  in  an 
amount  which  does  not  exceed  the 
greatest  of  (i)  1.83  percent  of  the  foreign 
trading  gross  receipts  derived  from  the 
sale  of  such  property  by  such  FSC  (the 
"gross  receipts  method '):  (ii)  2.)  percent 
of  the  combined  taxable  income  of  the 
FSC  and  its  related  supplier  which  is 
attributable  to  foreign  trading  gross 
receipts  derived  from  the  sale  of  the 
property  by  the  FSC  (the  "combined 
taxable  income  method");  or  (iii)  taxable 
income  based  upon  the  sales  price 
actually  charged  but  subject  to  the  rules 
provided  in  section  482  (the  "section  482 
method").  However,  foreign  trade 
income  determined  using  the  gross 
receipts  method  shall  not  with  respect  to 
any  transaction  exceed  twice  the 
amount  which  would  be  determined 
under  the  combined  taxable  income 
method.  If  either  the  gross  receipts  or 
combined  taxable  income  method  is 
used,  then  the  FSC  (or  any  person  acting 
under  a  contract  with  the  FSC)  must 
perform  all  activities  described  in 
section  924(e)  that  are  attributable  to  the 
transaction  (relating  to  activities  with 
respect  to  which  the  direct  cost  tests  are 
applied)  and  all  the  activities  relating  to 
the  solicitation,  negotiation,  and  making 
of  the  contract  for  such  sale,  although 
not  all  of  these  activities  need  be 
performed  outside  of  the  United  States. 
In  the  case  of  a  small  FSC,  none  of  these 
activities  need  be  performed  outside  of 
the  United  States. 

0-13.  What  portion  of  foreign  trade 
income  is  treated  as  exempt  foreign 
trade  income? 

A-13.  (i)  If  either  the  gross  receipts  or 
combined  taxable  income  method  of 
administrative  transfer  pricing  is  used  in 
determining  the  taxable  income  of  a  FSC 
and  a  related  party,  then  >%»  of  the 


of  a  FSC  Election. 


eligible  to  use  the  administrative  pncing      deferral  of  tax  on  income  n-om  export 
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foreign  trade  income  derived  from  the 
transaction  is  treated  as  exempt  foreign 
trade  income  ('%a  to  the  extent  that  a 
FSC  has  non-corporate  shareholders).  If 
the  amount  of  income  earned  by  the  FSC 
is  based  on  the  section  482  method,  then 
exempt  foreign  trade  income  is  30 
percent  of  foreign  trade  income  derived 
from  the  transaction  (32  percent  to  the 
extent  that  a  FSC  has  noncorporate 
shareholders).  See  section  923(a)  and 
section  291(a)(4].  Special  rules  are 
provided  under  section  923  for 
determining  the  exempt  foreign  trade 
income  of  a  cooperative  and  the  exempt 
foreign  trade  income  of  a  FSC 
attributable  to  the  disposition  of,  or 
services  related  to,  military  property. 

(ii)  In  determining  the  exempt  foreign 
trade  income  of  a  small  FSC  under 
section  924(b)(2)(B),  foreign  trading 
gross  receipts  for  the  taxable  year  which 
exceed  $5,000,000  are  not  taken  into 
account.  The  limitation  of  $5,000,000  is 
determined  by  treating  all  FSCs  in  the 
same  controlled  group  as  a  single 
corporation.  If  the  foreign  trading  gross 
receipts  of  a  small  FSC  for  the  taxable 
year  exceed  the  $5  million  limitation,  the 
FSC  may  select  the  gross  receipts  to 
which  the  limitation  is  allocated.  With 
respect  to  applying  the  limitation  to  a 
short  taxable  year,  see  Q&A  5  of 
9  1.921-lT(b)(5). 

(i)  Exempt  Foreign  Trade  Income. 

Q-14.  How  is  exempt  foreign  trade 
income  treated? 

A-14.  Exempt  foreign  trade  income  is 
treated  as  foreign  source  income  not 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States.  Exempt  foreign  trade  income  is 
not  taxable  to  the  FSC. 

Q-15.  How  are  deductions  attributed 
to  foreign  trade  income  and  exempt 
foreign  trade  income? 

A-15.  Deductions  shall  be  allocated 
and  apportioned  under  the  applicable 
rules  of  9  1.861-8,  to  foreign  trade 
income  derived  by  a  FSC  from  a 
transaction.  The  deductions  so  allocated 
and  apportioned  to  foreign  trade  income 
shall  be  divided  on  a  proportionate 
basis  between  the  exempt  foreign  trade 
income  derived  from  the  transaction  and 
the  non-exempt  foreign  trade  income 
derived  from  the  transaction. 

(j)  Non-exempt  Foreign  Trade  Income. 

Q-18.  How  is  non-exempt  foreign 
trade  income  treated? 

A-16.  Non-exempt  foreign  trade 
income  is  %s  of  foreign  trade  income  if 
the  gross  receipts  or  combined  taxable 
income  method  of  administrative 
transfer  pricing  is  used  [^^a  to  the  extent 
that  a  FSC  has  noncorporate 
shareholders)  and  70  percent  of  foreign 
trade  income  if  the  9  482  method  is  used 
(68  percent  to  the  extent  that  a  FSC  has 


noncorporate  shareholders).  Non- 
exempt  foreign  trade  income  is 
includable  in  the  taxable  income  of  the 
FSC.  If  either  the  gross  receipts  or 
combined  taxable  income  method  of 
adminstrative  transfer  pricing  is  used, 
the  non-exempt  foreign  trade  income  is 
treated  as  income  effectively  connected 
with  the  conduct  of  a  trade  or  business 
conducted  through  a  permanent 
establishment  in  the  United  States  and 
as  income  from  sources  within  the 
United  States.  However,  if  the  9  482 
method  is  used  to  determine  the  foreign 
trade  income  of  the  FSC  the  source  and 
taxation  of  the  non-exempt  foreign  trade 
income  will  be  determined  in  the  same 
manner  and  to  the  same  extent  as  a 
foreign  corporation  that  is  not  a  FSC. 

(k)  Investment  Income  and  Carrying 
Charges. 

Q-17.  What  do  the  terms  "investment 
income"  and  "carrying  charges"  mean? 

A-17.  (i)  Investment  income  means: 

(A)  Dividends, 

(B)  Interest, 

(C)  Royalties, 

(D)  Annuities, 

(E)  Rents  (other  than  rents  from  the 
lease  or  rental  of  export  property  for  use 
by  the  lessee  outside  of  the  United 
States); 

(F)  Gains  from  the  sale  of  stock  or 
securities, 

(G)  Gains  from  futures  transactions  in 
any  commodity  on,  or  subject  to  the 
rules  of,  a  board  of  trade  or  commodity 
exchange  (other  than  gains  which  arise 
out  of  a  bona  fide  hedging  transaction 
reasonably  necessary  to  conduct  the 
business  of  the  FSC  in  the  manner  in 
which  such  business  is  customarily 
conducted  by  others), 

(H)  Amounts  includable  in  computing 
the  taxable  income  of  the  corporation 
under  part  I  of  subchapter ),  and 

(I)  Gains  from  the  sale  or  other 
disposition  of  any  interest  in  an  estate 
or  trust. 

(ii)  Carrying  charges  means: 

(A)  Charges  that  are  imposed  by  a 
FSC  or  a  related  supplier  and  that  are 
identified  as  carrying  charges,  ("stated 
carrying  charges")  and 

(B)  (i)  Charges  that  are  considered  to 
be  included  in  the  price  of  the  property 
or  services  sold  by  a  FSC  or  a  related 
supplier,  as  provided  under  Q&As  1  and 
2  of  9  1.927(d)-lT.  and  [2]  any  other 
unstated  interest. 

Q-18.  How  are  investment  income 
and  carrying  charges  treated? 

,4-75.  Investment  income  and  carrying 
charges  are  not  foreign  trading  gross 
receipts.  Investment  income  and 
carrying  charges  are  includable  in  the 
taxable  income  of  a  FSC  and  are  treated 
as  income  effectively  connected  with  a 
trade  or  business  conducted  through  a 


permanent  establishment  withing  the 
United  States.  The  source  of  investment 
income  and  carrying  charges  is 
determined  under  sections  861, 862.  and 
863  of  the  Code. 

(I)  Foreign  Tax  Credit 

Q-19.  Is  a  foreign  tax  credit  or  a 
deduction  allowable  with  respect  to 
foreign  taxes  paid  with  respect  to 
foreign  trade  income? 

A-19.  Generally  a  foreign  tax  credit 
will  not  be  available  to  a  FSC  or  to  a 
shareholder  of  a  FSC  for  foreign  taxes 
paid  or  accrued  with  respect  to  foreign 
trade  income.  However,  if  the  9  482 
method  is  used,  the  creditability  of  any 
tax  imposed  on  non-exempt  foreign 
trade  income  will  be  determined  without 
regard  to  the  preceding  sentence,  and 
taxable  income  attributable  to  foreign 
trade  income  and  distributions  out  of 
earnings  and  profits  attributable  to  such 
foreign  trade  income  will  each  be 
subject  to  separate  foreign  tax  credit 
limitations. 

(m)  Distributions  of  a  FSC. 

Q-20.  How  is  a  distribution  from  a 
FSC  to  its  shareholders  treated? 

A-20.  Unlike  a  DISC,  no  deemed 
distributions  are  required.  Actual 
distributions  are  treated  as  made  first 
out  of  foreign  trade  income.  A  FSC's 
domestic  corporate  shareholders  will  be 
allowed  a  100-percent  dividends- 
received  deduction  under  section  245(c) 
with  respect  to  dividends  attributable  to 
exempt  foreign  trade  income.  The  same 
rule  generally  applies  to  non-exempt 
foreign  trade  income.  However,  the 
dividends-received  deduction  under 
section  245(c)  does  not  apply  to  a 
dividend  attributable  to  (i)  non-exempt 
foreign  trade  income  that  is  determined 
without  reference  to  the  administrative 
pricing  rules  ("section  923(a)(2)  non- 
exempt  income"),  (ii)  exempt  foreign 
trade  income  that  would  not  be  treated 
as  exempt  but  for  a  special  rule 
applicable  to  a  cooperative,  or  (iii) 
investment  income  including  carrying 
charges.  With  respect  to  a  dividend  to 
which  section  245(c]  does  not  apply,  a 
dividends-received  deduction  is 
permitted  to  the  extent  that  section 
245(a)  applies.  A  distribution  by  a  FSC 
to  a  foreign  shareholder  out  of  foreign 
trade  income  is  treated  as  a  distribution 
which  is  effectively  connected  with  the 
conduct  of  a  trade  or  business 
conducted  through  a  permanent 
establishment  in  t}\e  United  States  and 
as  income  from  United  States  sources. 
Therefore,  such  a  distribution  is  subject 
to  United  States  tax. 

(n)  Subpart  F  Application. 

Q-21.  Is  any  income  of  a  FSC  subject 
to  the  Subpart  F  provisions? 
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A-21.  Subpart  F  (sections  951  through 
9G4)  does  not  apply  to  a  FSC's  foreign 
trade  income  other  than  section 
923(a)(2]  non-exempt  income.  Subpart  F 
may  apply  to  other  income  of  a  FSC. 
However,  for  purposes  of  subpart  F, 
income  described  in  sections  921(d)(2) 
(relating  to  investment  income)  and 
921(d)(3)  (relating  to  carrying  charges)  is 
considered  U.S.  source. 

(o)  Small  Businesses. 

Q-22.  What  options  are  available  to 
small  businesses  engaged  in  exporting? 

A-22.  Small  businesses  may  elect  to 
be  treated  as  either  a  small  FSC  or  an 
interest  charge  DISC.  See  Q&As  4  &  5  of 
S  1.921-2T  relating  to  a  small  FSC.  Rules 
with  respect  to  interest  charge  DISCs 
are  the  subject  of  another  regulations 
project. 

9  1.922-1T    Tamporary  regulations; 
Rc^ulranMnts  that  a  oocporatkxt  must 
sattofy  to  tM  a  FSC  or  a  smaN  FSC. 

(a)  FSC  requirements. 

Q-1.  What  are  the  requirements  that  a 
corporation  must  satisfy  to  be  a  FSC? 

A-1.  A  corporation  must  satisfy  all  of 
the  requirements  of  section  922(a). 

(b)  Small  FSC  requirements. 

Q-2.  What  are  the  requirements  that  a 
corporation  must  satisfy  to  be  a  small 
FSC? 

A-Z  A  corporation  must  satisfy  all  of 
the  requirements  of  sections  922  (a)(1) 
and  (b). 

(c)  Definition  of  corporation. 

Q-3.  What  type  of  entity  is  considered 
a  corporation  for  purposes  of  qualifying 
as  a  FSC  or  a  small  FSC  under  section 
922? 

A-3.  A  foreign  entity  that  is  classified 
as  a  corporation  under  section  7701(a)(3) 
(other  than  an  insurance  company)  is 
considered  a  corporation  for  purposes  of 
this  requirement. 

(d)  Eligible  possessions. 

Q-4.  For  purposes  of  meeting  the 
place  of  incorporation  requirement  of 
section  922(a)(1)(A),  what  is  a 
possession  of  the  United  States? 

A-4.  For  purposes  of  section 
922(a)(1)(A).  the  possessions  of  the 
United  States  are  Guam,  American 
Samoa,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands  of  the  United  States 
("eligible  possessions").  Puerto  Rico, 
although  a  possession  for  certain  tax 
purposes,  does  not  qualify  as  a 
jurisdiction  in  which  a  FSC  or  small  FSC 
may  be  incorporated. 

(e)  Qualifying  countries. 

Q-5.  For  purposes  of  meeting  the 
place  of  incorporation  requirement  of 
section  922(a)(1)(A),  what  is  a  foreign 
country  and  which  foreign  countries 
meet  the  requirements  of  section 
927(e)(3)? 


AS.  (i)  A  foreign  country  is  a 
jurisdiction  outside  the  50  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
possessions  of  the  United  States,  (ii)  A 
list  of  the  foreign  countries  that  meet  the 
requirements  of  section  927(e)(3) 
("qualifying  countries")  will  be 
published  from  time  to  time  in  the 
Federal  Register  and  the  Internal 
Revenue  Bulletin.  A  company  is 
considered  to  be  created  or  organized 
under  the  laws  of  a  foreign  country  that 
meets  the  requirements  of  section 
927(e)(3)  only  if  the  foreign  country  is  a 
party  to  (A)  an  exchange  of  information 
agreement  under  the  Caribbean  Basin 
Economic  Recovery  Act  (Code  section 
274(h)((6)(C)),  or  (B)  a  bilateral  income 
tax  treaty  with  the  United  States  if  the 
Secretary  certifies  that  the  exchange  of 
information  program  under  the  treaty 
carries  out  the  purposes  of  the  exchange 
of  information  requirements  of  the  FSC 
legislation  as  set  forth  in  Code  section 
927(e)(3)  and  if  the  company  is  covered 
under  exchange  of  information  program 
under  subdivision  (A)  or  (B). 

(f)  Number  of  shareholders. 

Q-6.  Who  is  counted  as  a  shareholder 
of  a  corporation  for  purposes  of 
determiAing  whether  a  corporation 
meets  the  Hmitation  on  the  number  of 
shareholders  to  no  more  than  25  under 
section  922(a)(1)(B)? 

A-6.  Solely  for  purposes  of  the 
limitation  on  the  number  of 
shareholders,  the  following  rules  apply: 

(i)  In  general,  an  individual  who  owns 
an  interest  in  stock  of  the  corporation  is 
counted  as  a  shareholder.  In  the  case  of 
joint  owners,  each  joint  owner  is 
counted  as  a  shareholder.  A  member  of 
a  corporation's  board  of  directors  who 
holds  qualifying  shares  that  are  required 
to  be  owned  by  a  resident  of  the  country 
of  incorporation  is  not  counted  as  a 
shareholder. 

(ii)  A  corporation  that  owns  an 
inte.'est  in  stock  of  the  corporation  is 
counted  as  a  single  shareholder. 

(iii)  An  estate  that  owns  an  interest  in 
stock  of  the  corporation  is  counted  as  a 
single  shareholder.  If  the  limitation  on 
number  of  shareholders  is  not  satisfied 
by  reason  of  the  closing  of  an  estate,  the 
FSC  will  continue  to  qualify  for  the 
taxable  year  of  the  FSC  in  which  the 
estate  is  closed. 

(iv)  A  trust  is  not  counted  as  a 
shareholder.  In  the  case  of  a  trust  all  of 
which  is  treated  as  owned  by  one  or 
more  persons  under  sections  671-679. 
those  persons  are  counted  as 
shareholders.  In  the  case  of  all  other 
trusts,  a  beneficiary  is  counted  as  a 
shareholder. 

(v)  A  partnership  is  not  counted  as  a 
shareholder.  A  general  or  limited 


partner  is  counted  as  a  shareholder  if  it 
is  a  corporation,  an  individual,  or  an 
estate,  under  the  rules  contained  in 
subdivisions  (i)  through  (iii).  A  general 
or  limited  partner  is  not  counted  as  a 
shareholder  if  it  is  a  partnership  or  a 
trust;  the  rules  contained  subdivision 
(iv)  and  this  subdivision  (v)  apply  to  the 
determination  of  who  is  counted  as  a 
shareholder. 

(g)  Class  of  stock. 

Q-7.  What  is  preferred  stock  for 
purposes  of  determining  whether  a 
corporation  satisfies  the  requirement 
under  section  922(a)(1)(C)  that  no 
preferred  stock  be  outstanding? 

A-7.  Preferred  stock  is  stock  that  is 
limited  and  preferred  as  to  dividends  or 
distributions  in  liquidation. 

Q-8.  Can  a  corporation  have 
outstanding  more  than  one  class  of 
common  stock? 

AS.  Yes.  However,  the  rights  of  a 
class  of  stock  will  be  disregarded  if  the 
right  has  the  effect  of  avoidance  of 
federal  income  tax.  For  instance, 
dividend  rights  may  not  be  used  to 
direct  dividends  from  exempt  foreign 
trade  income  to  shareholders  that  have 
taxable  income  and  to  direct  other 
dividends  to  shareholders  that  have  net 
operating  loss  carryovers. 

(h)  Office. 

Q-9.  What  is  an  office  for  purposes  of 
determining  whether  a  corporation 
satisfies  the  requirement  of  section 
922(a){l)(D)(i)? 

A-9.  An  office  is  a  place  for  the 
transaction  of  the  business  of  the 
corporation.  To  be  an  offfice  a  place 
must  meet  all  of  the  following 
requirements: 

(i)  It  must  have  a  fixed  location. 

A  transient  location  is  not  a  fixed 
location. 

(ii)  It  must  be  a  building  or  a  portion 
of  a  building  consisting  of  at  least  one 
room. 

A  room  is  a  partitioned  part  of  the 
inside  of  a  building.  The  building  or 
portion  thereof  used  as  the  corporation's 
office  must  be  large  enough  to 
accommodate  the  equipment  required  in 
subdivision  (iii)  of  this  answer  9  and  the 
activity  required  in  subdivision  (iv)  of 
this  answer  9. 

[Hi)  It  must  be  equipped  for  the         '' 
performance  of  the  corporation's 
business. 

An  office  must  be  equipped  for  the 
communication  and  retention  of 
information  and  must  be  supplied  with 
communication  services. 

(i  v)  //  must  be  regularly  used  for  some 
business  activity  of  the  corporation. 

A  corporation's  business  activities 
include  (A)  the  solicitation,  the 
negotiation,  or  the  making  of  contracts 
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with  respect  to  sales  of  export  property 
by  the  corporation  or  a  related  supplier, 
and  (B)  the  preparatory  or  ancillary 
activities  of  the  corporation  as.  for 
example,  the  maintenance  of  the 
documentation  described  in  Q&A  12  of 
this  section.  Such  business  activity  may 
be  performed  by  a  dependent  or 
independent  agent  of  the  corporation  as 
dr.fined  in  §  1.864-7(d). 

(v)  //  must  be  operated,  and  owned  or 
leased,  by  the  corporation  or  by  the 
corporation 's  dependent  or  independent 
agent. 

A  place  that  meets  the  requirements 
in  subdivision  (i)  through  (v)  of  this 
answer  9  can  also  be  used  for  activities 
that  are  unrelated  to  the  business 
activity  of  the  corporation. 

Q-10.  Can  a  corporation  locate  an 
office  in  any  foreign  country  if  it  has  at 
least  one  office  in  a  U.S.  possession  or 
in  a  fonjign  country  that  meets  the 
requirements  of  section  9237(e)(3)  as 
provided  Q&A  5  of  this  section? 

A-10.  Yes. 

Q-11.  Must  a  corporation  locate  the 
office  that  is  required  under  section 
922(a)(l)(D)(i)  in  the  country  or 
possession  of  its  incorporation? 

A-11.  No. 

(i)  Documentation. 

Q-12.  What  documentation  must  be 
maintained  at  the  corporation's  office 
for  purposes  of  section  922(a)(l)(D)(ii)? 

A-12.  At  least  the  following 
documentation  must  be  maintained  at 
the  corporation's  office  under  section 
922(a)(l)(D)(ii): 

(i)  The  quarterly  income  statements 
and  a  year-end  balance  sheet  of  the 
FSC;  and 

(ii)  All  final  invoices  (or  a  summary  of 
them)  or  statements  of  account  with 
respect  to  (A)  sales  by  the  FSC,  and  (B) 
sales  by  a  related  persoh  if  the  FSC 
realizes  income  with  respect  to  such 
sales.  A  summary  of  final  invoices  may 
be  in  any  reasonable  form  provided  that 
the  summary  contains  all  substantive 
information  from  the  invoices. 

Q-13.  In  what  form  must  the 
documentation  required  under  section 
922(a)(l)(D)(ii)  he  maintained? 

A-13.  The  documentation  required  to 
be  maintained  by  the  office  may  be 
originals  or  duplicates  and  may  be  in 
any  form  that  qualifies  as  a  record  under 
Rev.  Rul.  71-20, 1971-1  C.B.392. 
Therefore,  documentation  may  be 
maintained  in  the  form  of  punch  cards, 
magnetic  tapes,  disks,  and  other 
machine-sensible  media  used  for 
recording,  consolidating,  and 
summarizing  accounting  transactions 
and  records  within  a  taxpayer's 
automatic  data  processing  system. 


Q-14.  How  long  the  documentation 
required  under  section  922(a)(l)(D)(ii)  be 
maintained? 

.4-74.  The  documentation  required 
under  section  922(a)(l)(D)(ii)  for  a 
taxable  year  must  be  maintained  at  the 
FSC's  office  described  in  section 
922(a)(l)(D)(i)  until  the  period  of 
limitations  for  assessment  of  tax  for  the 
taxable  year  has  expired  under  section 
6501. 

Q-J5.  Under  what  circumstances  will 
a.corporation  be  considered  to  satisfy 
the  requirement  of  section 
922(a)](l)(D](iii)  that  it  maintain  the 
records  it  is  required  to  keep  under 
section  6001  at  a  location  within  the 
United  States? 

A-15.  A  corporation  will  be 
considered  to  satisfy  this  requirement  if 
the  records  required  under  section  6001 
are  kjept  by  any  person  at  any  location 
in  the  United  States  provided  that  the 
records  are  retained  in  accordance  with 
section  6001  and  the  regulations 
thereunder. 

(j)  Board  of  directors. 

Q-16.  What  is  a  corporation's  "board 
of  directors"  for  purposes  of  the 
requirement  under  section  922(a)(1)(E) 
that,  at  all  times  during  the  taxable  year, 
the  corporation  must  have  a  board  of 
directors  which  includes  at  least  one 
individual  who  is  not  a  resident  of  the 
United  States? 

A-16.  The  "board  of  directors"  is  the 
body  that  manages  and  directs  the 
corporation  according  to  the  law  of  the 
qualifying  country  or  eligible  possession 
under  the  laws  of  which  the  corporation 
was  created  or  organized. 

Q-17.  Can  the  member  of  the  t>oard  of 
directors  who  is  a  nonresident  of  thd 
United  States  be  a  citizen  of  the  United 
States? 

.4-77.  Yes.  For  purposes  of  meeting 
the  requirement  under  section 
922(a)(1)(E),  the  member  of  the  board 
who  cannot  be  a  United  States  resident 
can  be  a  United  States  citizen. 

Q-18.  If  the  only  member  of  the  board 
of  directors  who  is  not  a  resident  of  the 
United  States  dies  or  resigns,  will  the 
corporation  be  considered  to  fail  the 
requirement  under  section  922(a)(1)(E)? 

A-78.  If  the  corporation  appoints  a 
new  member  who  is  a  nonresident  of  the 
United  States  to  the  board  within  30 
days  after  the  death  or  resignation  of  the 
former  nonresident  member,  the 
co''poration  will  be  considered  to  satisfy 
the  requirement  under  section 
922(a)(1)(E). 

Q-19.  Is  a  nonresident  alien  individual 
who  elects  to  be  treated  as  a  resident  of 
the  United  States  for  a  taxable  year 
under  section  6013(g)  considered  a 
nonresident  of  the  United  States  for 


purposes  of  the  requirement  under 
section  922(a)(1)(E)? 
A-19.  Yes. 

§1.927(d)-1T    Tsmporary  Reguiatiofts; 
Other  Definitions. 

(a)  Carrying  Charges. 

Q-1.  Under  what  circumstances  is  the 
sales  price  of  property  or  services  sold 
by  a  FSC  or  a  related  supplier 
considered  to  include  carrying  charges 
as  defined  in  subdivision  (ii)(B)(7)  of 
Q&Al7of  §1.921-2T? 

A-1.  (i)  The  price  of  property  or 
services  sold  by  a  FSC  or  a  related 
supplier  (as  defined  in  §1.927-lT(a))  is 
considered  to  include  carrying  charges  if 
any  part  of  the  sales  price  is  paid  after 
the  end  of  the  normid  payment  period 
unless  the  FSC  makes  the  election  under 
subdivision  (ii)  of  this  answer.  The 
normal  payment  period  is  60  days  from 
the  earlier  of  the  date  of  the  sale  or 
exchange  of  property  under  the  contract 
or  from  the  date  services  under  the 
contract  are  completed.  The  sales  price 
of  property  or  services  is  not  considered 
to  include  any  carrying  charges  if  the 
entire  sales  price  is  paid  within  the 
normal  payment  period.  If  the  enlirie 
sales  price  is  not  paid  within  the  normal 
payment  period,  the  carrying  charges  are 
based  on  the  amount  of  the  sales  price 
that  is  unpaid  at  the  end  of  the  normal 
payment  period. 

(ii)  The  carrying  charges  are  computed 
for  the  period  beginning  with  the  first 
day  after  the  end  of  the  normal  payment 
period  and  ending  with  the  date  on 
which  payment  is  required.  The  date  on 
which  payment  is  required  is  the  actual 
date  of  payment.  However,  a  FSC  may 
elect  to  treat  the  final  date  of  payment 
slated  in  the  contract  as  the  date  on 
which  payment  is  required  if — 

(1)  the  required  date  of  payment  is 
determined  by  the  contract  for  all  sales 
made  during  the  taxable  year  of  the 
sale,  even  if  the  actual  date  of  paj'ment 
is  earlier,  and  (2)  no  more  than  20%  of 
transactions  for  which  final  payment  is 
received  in  the  taxable  year  involve 
payment  after  the  end  of  the  normal 
payment  period. 

Q-2.  How  are  carrying  charges  as 
defined  in  subdivision  {ii){B)(7)  of  QiA 
17  of  §  1.921-2T  computed? 

A-2.  If  carrying  charges  as  defined  in 
subdivision  (ii)(B)(7)  of  Q&A  17  of 
§  1.921-2T  are  considered  to  be  included 
in  the  sales  price  of  property  or  services, 
the  amount  of  the  carrying  charges  is 
equal  to  the  excess  of — 

(i)  The  amount  of  the  sale"*  price  of 
property  or  services  that  is  unpaid  on 
the  day  after  the  end  of  the  normal 
payment  period,  over 
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(ii)  The  present  value,  as  of  the  day 
after  the  end  of  the  nonnal  payment 
period,  of  all  payments  that  are  required 
to  be  made  under  the  contract  and  that 
are  unpaid  on  the  day  after  the  end  of 
the  normal  payment  period. 

The  amount  of  the  sales  price  of 
property  or  services  is  the  sales  price 
under  the  contract  determined  as  of  the 
actual  payment  date  unless  a  FSC 
makes  the  election  provided  under 
subdivision  (ii)  of  Q&A  1.  If  a  FSC 
makes  the  election  provided  under 
subdivision  (ii),  the  amoant  of  the  sales 
price  is  the  sales  price  under  the 
contract  determined  as  of  the  fmal 
payment  date  stated  in  the  contract. 

All  payments  that  are  required  to  be 
made  under  the  contract  include  the 
stated  sales  price  as  well  as  stated 
amounts  of  interest  and  carrying 
charges.  The  discount  rate  for  the 
present  value  computation  is  simple 
interest  at  the  short-term  monthly 
Federal  rate  published  in  the  Internal 
Revenue  Bulletin,  determined  for  the 
period  within  which  the  sale  occurs. 

The  present  value  of  a  payment  is 
calculated  as  follows: 


P  =  S 


(l+(ixt)) 


P=  present,  value  of  a  payment  that  is 

required  and  unpaid  after  the  end  of  the 
nonnal  payment  period 

S= amount  of  a  payment  that  is  required  and 
unpaid  after  the.  end  of  the  normal 
payment  period 

i  =  the  short-term  monthly  Federal  rate 

t=the  numl>er  of  days  after  the  end  of  the 
normal  payment  period  and  before  a 
payment  is  required  divided  by  365. 

If  a  sale  is  made  in  a  taxable  year  and 
the  required  date  of  payment  is  in  a  later 
taxable  year,  carrying  charges  for  the 
taxable  year  of  the  sale  are  computed 
for  the  number  of  days  after  the  end  of 
the  normal  payment  period  and  before 
the  end  of  the  taxable  year.  For  the 
following  taxable  year,  carrying  charges 
are  computed  for  the  niunber  of  days 
after  the  beginning  of  the  taxable  year 
and  before  the  date  of  payment. 

The  computation  of  carrying  charges 
under  this  answer  2  applies  only  to  the 
determination  of  carrying  charges  under 
subdivision  (ii)(B)(l)  of  Q&A  17  of 
i  1.921-2  and  does  not  apply  to  the 
determination  of  any  other  unstated 
interest  or  for  any  other  purpose. 

The  following  examples  illustrate  the 
computation  of  carrying  charges  with 
respect  to  a  sale  of  property  by  a  FSC: 

Example  (1).  On  January  1. 1985,  a  FSC 
sells  property  for  $10,000.  The  terms  of  the 
contract  require  payment  within  90  days  after 
■ale  The  normal  payment  period  is  60  days. 
The  FSC  does  not  make  an  election  under 
subdivision  (ii)  of  Q&A  1.  Therefore,  the 


required  payment  period  is  the  actual 
payment  period.  The  contract  does  not 
require  the  payment  of  any  interest  or 
carrying  charges.  The  purchaser  pays  the 
entire  sales  price  within  60  days.  The  sales 
price  is  not  considered  to  include  any 
carrying  charges  l>ecause  the  purchaser  paid 
the  entire  sales  price  within  the  nonnal 
payment  period. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  the  purchaser  does 
not  pay  the  entire  sales  price  within  60  days, 
the  normal  payment  period.  The  purchaser 
pays  the  entire  sales  price  96  days  after 
delivery.  Therefore,  the  sales  price  is 
considered  to  include  carrying  charges 
computed  as  follows: 

Step  1:  Determine  the  short-term  monthly 
Federal  rate  as  of  the  date  of  sale.  For 
purposes  of  this  example,  the  rate  is  10%. 

Slep  2:  Determine  the  fraction  of  the  year 
represented  by  the  numl>er  of  days  after  60 
days  and  l>efore  payment  is  required.  In  this 
example,  the  numt>er  of  days  beyond  60  is  96- 
60=36,  which  is  divided  by  365 


36  days 
365  days 


=  .099  fraction  of  the  year 


Step  3:  Using  the  short-term  monthly 
Federal  rate  and  the  fraction  of  the  year, 
compute  the  present  value  of  the  payment. 

1 

P=S  

(l  +  (ixt)) 


P=$l  0,000 


(1  +  (.10X.099)) 

P^  $10,000  (.99) 
P=$g,900 

Step  4:  Using  the  present  value  of  all 
payments,  compute  the  carrying  charges. 

Carrying  Charges  =  Sales  Price  Less  Present 
Value. 

SiaOOO    Sales  Price 
-9,900    Present  Value 

SlOO    Carrying  charges 


Q-3.  Is  a  discount  from  the  sales  price 
of  property  or  services  for  prompt  pay- 
ment considered  to  be  stated  carrying 
charges  as  defined  in  subdivision  (ii](A] 
of  Q&A  17  of  9  1.921-2T? 

A-3.  No. 

§  1.927(f)-1T  Twnporary  regulations; 
Election  and  termination  of  status  as  a 
Foreign  Sales  Corporation. 

(a)  Election  of  status  as  a  FSC  or  a 
small  FSC. 

Q-1.  What  is  the  effect  of  an  election 
by  a  corporation  to  be  treated  as  a  FSC 
or  small  FSC? 

A-1.  A  valid  election  to  be  treated  as 
a  FSC  or  a  small  FSC  applies  to  the 
taxable  year  of  the  corporation  for 
which  made  and  remains  in  effect  for  all 
succeeding  taxable  years  in  which  the 
corporation  qualiHes  to  be  a  FSC  unless 
revoked  by  the  corporation  or  unless  the 


corporation  fails  for  five  consecutive 
years  to  qualify  as  a  FSC  (in  case  of  a 
FSC  election)  or  as  a  small  FSC  (in  case 
of  a  small  FSC  election). 

Q-2.  Can  a  corporation  established 
prior  to  January  1, 1984  be  treated  as  a 
FSC  or  a  small  FSC  prior  to  making  a 
FSC  or  a  small  FSC  election? 

A-2.  A  corporation  cannot  be  treated 
as  a  FSC  or  a  small  FSC  until  it  has 
made  a  FSC  or  a  small  FSC  election.  An 
election  made  within  the  first  90  days  of 
1985  relates  back  to  January  1, 1985 
unless  the  taxpayer  indicates  otherwise. 

Q-3.  If  a  shareholder  who  has  not 
consented  to  a  FSC  or  small  FSC 
election  transfers  some  or  all  of  its 
shares  before  or  during  the  first  taxable 
year  for  which  the  election  is  made,  may 
the  holder  of  the  transferred  shares 
consent  to  the  election? 

A-3.  A  holder  of  the  transferred 
shares  may  consent  to  a  FSC  or  small 
FSC  election  under  the  circumstances 
described  in  S  1.992-2(c)(l).  The  rules 
contained  in  S  1.992-2)(c)  shall  apply  to 
the  consent  by  a  holder  of  transferred 
shares, 

Q~4.  If  a  shareholder  who  has 
consented  to  a  FSC  or  a  small  FSC 
election  transfers  some  or  all  of  its 
shares  before  the  first  taxable  year  for 
which  the  election  is  made,  must  the 
holder  of  the  transferred  shares  consent 
to  the  election? 

A-4.  Yes.  Consent  must  be  made  by 
any  recipient  of  such  shares  on  or  before 
the  90th  day  after  the  first  day  of  such 
first  taxable  year.  If  such  recipient  fails 
to  file  his  consent  on  or  before  such  90th 
day,  an  extension  of  time  for  filing  such 
consent  may  be  granted  in  the  manner, 
and  subject  to  the  conditions,  described 
in  paragraph  (b)(3)  of  §  1.992-2. 

Q-5.  May  an  election  of  a  corporation 
to  be  a  FSC  or  a  small  FSC  be  effective 
as  of  a  time  other  than  the  start  of  the 
corporation's  taxable  year? 

A-5.  No. 

Q-6.  What  is  the  effect  of  an  election 
to  be  treated  as  a  FSC  or  as  a  small  FSC 
if  the  corporation  or  any  other  member 
of  the  controlled  group  has  in  effect  an 
election  to  be  treated  as  an  interest 
charge  DISC? 

AS.  The  interest  charge  DISC  election 
shall  be  treated  as  revoked  for  all 
purposes  under  the  Code  as  of  the 
effective  date  of  the  election  to  be 
treated  as  a  FSC  or  a  small  FSC.  An 
affirmative  revocation  of  the  DISC 
election  is  unnecessary.  The  FSC 
election  shall  take  effect.  As  long  as  the 
FSC  election  remains  in  effect,  neither 
the  corporation  nor  any  other  member  of 
the  controlled  group  is  permitted  to  elect 
to  be  treated  as  an  interest  charge  DISC 
for  any  taxable  year  including  any  part 
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of  a  taxable  year  during  which  the 
corporation's  FSC  election  continues  to 
be  effective, 

Q-7.  What  is  the  effect  of  an  election 
to  be  treated  as  a  small  FSC  if  the 
corporation  or  any  other  member  of  the 
controlled  group  has  in  effect  an  election 
to  be  treated  as  a  FSC? 

A-7.  As  long  as  a  FSC  election 
remains  in  effect,  neither  the 
corporation  nor  any  other  member  of  the 
controlled  group  is  permitted  to  elect  to 
be  treated  as  a  small  FSC  for  any 
taxable  year  including  any  part  of  a 
taxable  year  during  which  a  FSC 
election  continues  to  be  effective.  Any 
FSC  within  the  controlled  group  must 
affirmatively  revoke  its  FSC  election  for 
a  taxable  year  including  any  part  of  a 
taxable  year  for  which  small  FSC  status 
is  elected. 

QS.  What  is  the  effect  of  an  election 
to  be  treated  as  a  FSC  if  the  corporation 
or  any  other  member  of  the  controlled 
group  has  in  effect  an  election  to  be 
treated  as  a  small  FSC? 

A-3.  As  long  as  a  small  FSC  election 
remains  in  effect,  neither  the 
corporation  nor  any  other  member  of  the 
controlled  group  is  permitted  to  elect  to 
be  treated  as  a  FSC  for  any  taxable  year 
including  any  part  of  the  taxable  year ' 
during  which  a  small  FSC  election 
continues  to  be  effective.  Any  small  FSC 
within  the  controlled  group  must 
affirmatively  revoke  its  small  FSC 
election  for  a  taxable  year  including  any 
part  of  a  taxable  year  for  which  FSC 
status  is  elected.  An  election  to  be 
treated  as  a  small  FSC  is  permitted  if  the 
corporation  or  any  other  member  of  the 
controlled  group  has  in  effect  an  election 
to  be  treated  as  a  small  FSC. 

(b)  Termination  of  election  of  status 
as  a  FSC  or  a  small  FSC. 

Q-9.  How  is  the  status  of  a 
corporation  as  a  FSC  or  as  a  small  FSC 
terminated? 

A-9.  The  status  of  a  corporation  as  a 
FSC  or  as  a  small  FSC  is  terminated 
through  revocation  or  by  its  continued 
failure  to  be  a  FSC. 

Q-10.  For  what  taxable  year  may  a 
corporation  revoke  its  election  to  be 
treated  as  a  FSC  or  as  a  small  FSC? 

A-10.  A  corporation  may  revoke  its 
election  to  be  treated  as  a  FSC  or  as  a 
small  FSC  for  any  taxable  year  of  the 
corporation  after  the  first  taxable  year 
for  which  the  election  is  effective. 

Q-11.  When  must  a  corporation 
revoke  a  FSC  or  a  small  FSC  election  if 
revocation  is  to  be  effective  for  the 
taxable  year  in  which  revocation  takes 
place? 

A-11.  If  a  corporation  files  a 
statement  revoking  its  election  to  be 
treated  as  a  FSC  or  as  a  small  FSC 
during  the  first  90  days  of  a  taxable  year 


(other  than  the  first  taxable  year  for 
which  such  election  is  effective),  such 
revocation  will  be  effective  for  such 
taxable  year  and  all  taxable  years 
thereafter.  If  the  corporation  files  a 
statement  revoking  its  election  to  be 
treated  as  a  FSC  or  a  small  FSC  after  the 
first  90  days  of  a  taxable  year,  the 
revocation  will  be  effective  for  all 
taxable  years  following  such  taxable 
year. 

Q-12.  Can  a  FSC  change  its  status  to  a 
small  FSC,  or  can  a  small  FSC  change  its 
status  to  a  FSC  as  of  a  date  other  than 
the  first  day  of  a  taxable  year? 

A-12.  No.  Since  a  revocation  of  an 
election  to  be  a  FSC  or  a  small  FSC  is 
effective  only  for  entire  taxable  year,  a 
corporation's  change  between  FSC  and 
small  FSC  status  is  effective  as  of  the 
first  day  of  a  taxable  year. 

Q-13.  How  may  a  corporation  revoke 
an  election  by  a  corporation  to  be 
treated  as  a  FSC  or  a  small  FSC? 

A-13.  A  corporation  may  revoke  its 
election  by  filing  a  statement  that  the 
corporation  revokes  its  election  under 
section  922(a)  to  be  treated  as  a  FSC  or 
under  section  922(b]  to  be  treated  as  a 
small  FSC.  Such  statement  shall  indicate 
the  corporation's  name,  address, 
employer  identification  number,  and  the 
first  taxable  year  of  the  corporation  for 
which  the  revocation  is  to  be  effective. 
The  statement  shall  be  signed  by  any 
person  authorized  to  sign  a  corporate 
return  under  section  6062.  Such 
revocation  shall  be  filed  with  the 
Service  Center  with  which  the 
corporation  filed  its  return. 

Qrl4.  What  is  the  effect  if  a 
corporation  that  has  elected  to  be 
treated  as  a  FSC  or  a  small  FSC  falls  to 
qualify  as  a  FSC  because  it  does  not 
meet  the  requirements  of  S  922  for  a 
taxable  year? 

A-14.  If  a  corporation  that  has  elected 
to  be  treated  as  a  FSC  or  a  small  FSC 
does  not  qualify  as  a  FSC  or  a  small  FSC 
for  a  taxable  year,  the  corporation  will 
not  be  treated  as  a  FSC  or  a  small  FSC 
for  the  taxable  year.  However,  the 
failure  or  a  corporation  to  qualify  to  be 
treated  as  a  FSC  or  a  small  FSC  for  a 
taxable  year  does  not  terminate  the 
election  of  the  corporation  to  be  treated 
as  FSC  or  a  small  FSC  unless  the 
corporation  does  not  qualify  under 
section  922  for  each  of  5  consecutive 
taxable  years,  as  provided  in  Q&A  15  of 
this  section. 

Q-15.  Under  what  circumstances  is 
the  FSC  or  small  FSC  election 
terminated  for  continued  failure  to  be  a 
FSC? 

A-15.  If  a  corporation  that  has  elected 
to  be  treated  as  a  FSC  or  a  small  FSC 
does  not  qualify  under  section  922  to  be 
treated  as  a  FSC  or  small  FSC  for  each 


of  5  consecutive  taxable  years,  such 
election  terminates  and  will  not  be 
effective  for  any  taxable  year  after  such 
fifth  taxable  year.  Such  termination  will 
be  effective  automatically  without 
notice  to  such  corporation  or  to  the 
Internal  Revenue  Service. 

Par.  2.  S  1.921-lT(a)(6)  is  amended  by 
revising  question  and  answer  6  to  read 
as  follows: 

§  1.921-1T    Temporary  regulations 
providing  transition  rules  for  DISCs  and 
FSCs. 

(a)  Termination  of  a  DISC.  *  '  * 

(6)  Accumulated  DISC  income. 

Q-6.  Under  what  circumstances  is  any 
remaining  accumulated  DISC  income 
treated  as  previously  taxed  income  (and 
not  taxed)? 

A-6.  The  accumulated  DISC  income  of 
a  DISC  (but  not  a  DISC  described  in 
section  992(a)(3))  as  of  December  31, 
1984,  is  teated  as  previously  taxed 
income  when  actually  distributed  after 
December  31, 1984.  Any  amounts 
distributed  by  the  former  DISC 
(including  a  DISC  which  has  elected  to 
be  an  interest  charge  DISC)  after 
December  31, 1984,  shall  be  treated  as 
made  first  out  of  current  earnings  and 
profits  and  then  out  of  previously  taxed 
income  to  the  extent  thereof.  For 
purposes  of  the  preceding  sentence, 
amounts  distributed  before  July  1, 1985 
shall  be  treated  as  made  first  out  of 
previously  taxed  income  to  the  extent 
thereof.  If  property  other  than  money  is 
distributed  and  if  such  property  was  a 
qualified  export  asset  within  the 
meaning  of  section  993(b)  on  December 
31, 1984,  then  for  purposes  of  section 
311,  no  gain  or  loss  will  be  recognized 
on  the  distribution  and  the  distributee 
will  have  the  same  basis  in  the  property 
as  the  distributor. 

Far.  3.  Section  1.912-lT(b)(7)  is 
amended  by  revising  question  and 
answer  7  to  read  as  follows: 

§  1.921-1T    Temporary  regulations 
providing  transition  rules  for  DISCs  and 
FSCs. 

***** 

(b)  Establishing  and  electing  status  as 
a  FSC,  small  FSC  or  interest  charge 
DISC  •  • 

(7)  Transition  transfers. 

Q-7.  Under  what  circumstances  may  a 
DISC  or  former  DISC  transfer  its  assets 
to  a  FSC  or  small  FSC  without  incurring 
any  tax  liability  on  the  transfer? 

A-7  A  DISC  or  former  DISC  will 
recognize  no  income,  gain,  or  loss  on  a 
transfer  of  its  qualified  assets  (as 
defined  in  section  993(b))  to  a  FSC  or 
small  FSC  if  all  of  the  following 
conditions  are  met: 
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(1)  Hie  assets  transferred  were  held 
by  the  DISC  on  August  4. 1963,  and  were 
transfened  by  the  DISC  or  former  DISC 
^o  the  FSC  or  small  FSC  in  a  transfer 
completed  before  January  1. 1900:  and 

(2)  The  assets  are  transferred  in  a 
transaction  which  would  qualify  for 
nonrecognition  under  subchapter  C  of 
Chapter  1  of  the  Code,  or  would  so 
qualify  but  for  section  367  of  the  Code. 

In  such  case,  section  387  shall  not 
apply  to  the  transfer. 

In  addition,  other  provisions  of 
subchapter  C  will  apply  to  the  transfer, 
such  as  section  358  (basis  to 
shareholders),  section  302  (basis  to 
corporations),  and  section  381 
(carryovers  in  corporate  acquisitions).  In 
determining  whether  a  transfer  by  a 
DISC  to  a  FSC  or  small  FSC  qualifies  for 
nonrecognition  under  subchapter  C  a 
liquidation  of  the  assets  of  the  DISC  into 
a  parent  corporation  followed  by  a 
transfer  by  the  parent  of  those  assets  to 
the  FSC  or  small  FSC  will  be  treated  as 
a  transaction  described  in  section 
368(a)(1)(D). 

Notwithstanding  the  foregoing 
answer,  a  taxpayer  which  transfers  a 
right  to  use  its  corporate  name  to  a  FSC 
in  a  transaction  described  in  sections 
332.  351.  354.  356  and  361  shall  not  be 
treated  as  having  sold  that  right  under 
section  367(d]  or  as  having  transferred 
that  right  to  an  entity  that  is  not  a 
corporation  under  section  367(a) 
provided  that  the  corporate  name  is 
used  only  by  the  FSC  and  is  not  licensed 
or  otherwise  made  available  to  others 
by  die  FSC 

(Approved  by  the  Office  Management  and 
Budget  under  control  number  1545-0884) 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section 
367(a)(3)(B).  367(d),  927(d)(1),  927(0,  and 
7805  of  the  Internal  RevenueCode  of 
1954  (98  Stat.  662,  26  U.S.C.  367(a)(3)(B): 
98  StaL  663.  26  U.S.C.  367(d):  98  Stat 
993,  26  U.S.C.  927(d)(1);  98  Stat.  994,  26 
U.S.C.  927(f):  and  68A  Stat.  917,  26 
U.S.C  7805)  and  under  the  authority 
contained  in  section  805  of  the  Tax 
Reform  Act  of  1984  (Pub.  L  98-69,  98 
Stat.  1000). 

Commissioner  of  Internal  Revenue. 
Approved  December  A,  18B4. 

Ranald  A.  PMitan. 

Acting  Assistant  Secretary  of  the  Treasury. 
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[T.a  7995] 

Income  Tax;  Temporary  Regulations 
Under  Title  II  of  the  Omnibus 
Reconciliation  Act  of  19M;  Mortgage 
Subsidy  Bonds 

agency:  Internal  Revenue  Service, 

Treasury. 

ACnON:  Temporary  regulations. 

SUMMAirr:  This  document  contains 
temporary  income  tax  regulations 
relating  to  the  tax  exempt  status  of 
interest  on  mortgage  subsidy  bonds. 
This  action  is  necessary  because  of 
changes  to  the  applicable  tax  law  made 
by  the  Tax  Reform  Act  of  1964.  These 
regulations  affect  all  purchasers  and 
governmental  issuers  of  mortgage 
subsidy  bonds. 

DATES:  The  temporary  regulations 
relating  to  qualified  mortgage  bonds  are 
effective  for  governmental  obligations 
issued  after  December  31, 1984,  except 
that  the  amendments  to  the  regulations 
in  S  6a.l03A-2(a)(2)  are  effective  for 
obligations  issued  after  December  31. 
1983.  The  temporary  regulations  relating 
to  qualified  veterans'  mortgage  bonds 
(including  the  requirement  that  qualified 
veterans'  mortgage  bonds  satisfy  the 
requirements  of  section  103A(j)(3))  are 
effective  for  obligations  issued  after  July 
18. 1984,  except  that  the  volume 
limitation  provided  in  S  6a.l03A-3(g) 
applies  to  obligations  issued  after  June 
22,1984. 

FOR  FURTHER  IMFORMATION  CONTACT 
Mitchell  H.  Rapaport  of  the  Legislation 
and  Regulations  Division.  Office  of 
Chief  Counsel.  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW.. 
Washington,  D.C.  20224  (Attention: 
CC:LR:T)  (202-566-3740). 
SUFPlfMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  temporary  regulations  relating  to 
mortgage  subsidy  bonds  under  section 
103A  of  the  Internal  Revenue  Code  of 
1954  as  amended  by  section  611  of  the 
Tax  Reform  Act  of  1984  ("the  Act")  (Pub. 
L  98-369;  98  Stat.  901).  The  temporary 
regulations  provided  by  this  document 
will  remain  in  effect  until  superseded  by 
final  regulations  on  this  subject. 

Explanation  of  Provisions 

Section  103A  of  the  Internal  Revenue 
Code  provides  that  a  mortgage  subsidy 
bond  shall  be  treated  as  an  obligation 
not  described  in  section  103(a].  Thus, 
the  interest  on  a  mortgage  subsidy  bond 
is  not  excludable  from  gross  income. 
However,  qualified  mortgage  bonds  and 


qualified  veterans'  mortgage  bonds  are 
not  treated  as  mortgage  subsidy  bonds. 

Section  611  of  the  Act  amended 
section  103A  in  several  respects.  The  ' 
amendments  made  by  this  document 
conform  the  temporary  regulations  to 
those  amendments  and  provide 
guidance  to  issuers  and  purchasers  of 
qualified  mortgage  bonds  and  qualified 
veterans'  mortgage  bonds. 

Section  6a.l03A-2(a)(2]  is  amended  to 
provide  that  the  term  "qualified 
mortgage  bond"  does  not  include 
obligations  issued  after  December  31, 
1987. 

The  Act  added  three  new 
requirements  that  must  be  met  by  any 
issue  in  order  to  be  treated  as  an  issue 
of  qualified  mortgage  bonds.  Section 
6a.l03A-2(k)  provides  that  an  obligation 
is  not  a  qualified  mortgage  bond  unless 
the  issue  of  which  the  obligation  is  a 
part  complies  with  the  information 
reporting  requirement.  Generally,  this 
requirement  will  be  met  if  the  issuer 
submits  on  Form  8038  the  information 
required  therein  and  files  an  annual 
report  containing  information  regarding 
the  extent  to  which  the  proceeds  of  an 
issue  have  been  made  available  to  low- 
income  individuals.  For  any  issue,  the 
Form  8038  must  be  filed  not  later  than 
the  15th  day  of  the  2nd  calendar  month 
after  the  close  of  the  calendar  quarter  in 
which  the  obligations  are  issued.  The 
annual  report  regarding  the  use  of 
proceeds  is  to  be  filed  not  later  than 
February  15  of  each  year. 

Section  6a.l03A-2(l)  provides  that  an 
issue  of  obligations  will  not  constitute 
qualified  mortgage  bonds  unless  the 
applicable  elected  representative  of  the 
governmental  unit  publishes,  after  a 
public  hearing  following  reasonable 
public  notice,  an  annual  policy 
statement  The  policy  statement  must 
include  a  statement  of  the  policies  with 
respect  to  housing,  development,  and 
low-income  housing  assistance  which 
such  governmental  unit  is  to  follow  in 
issuing  qualified  mortgage  bonds  and 
mortgage  credit  certificates  and  an 
assessment  of  the  governmental  unit's 
compliance  with  (i)  the  statement  of  the 
governmental  unit's  policies  as  set  forth 
in  its  previous  policy  statement  (if  any) 
and  (ii)  the  intent  of  Congress  that  State 
and  local  governments  are  expected  to 
use  their  authority  under  section  103A 
and  section  25,  relating  to  mortgage 
credit  certificates,  to  the  greatest  extent 
feasible  to  assist  lower  income  families 
before  assisting  higher  income  famihes. 
Section  6a.l03A-2(l)  (4)  through  (6) 
provides  the  requirements  with  respect 
to  the  public  hearing  that  must  be  held 
prior  to  the  publication  of  a  policy 
statement. 
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Section  6a.l03A-2(m)  provides  that  in 
order  for  an  issue  to  meet  the 
requirements  of  S  6a.l03A-2  the 
applicable  State  official  must  certify  that 
the  issue  meets  the  requirements  of 
§  6a.l03A-2(g),  relating  to  the  limitation 
on  the  aggregate  amount  of  qualified 
mortgage  bonds  issued  during  any 
calendar  year.  The  temporary 
regulations  provide  procedures  for 
certifying  officials  to  follow  in  making 
certifications.  In  order  to  prevent 
unreasonable  delays  in  the  issuance  of 
qualified  mortgage  bonds,  $  6a.l03A- 
2(m)(3)  provides  that  if  the  certification 
is  not  provided  within  30  days  of  the 
date  that  the  issuing  authority  files  a 
request  for  certification  the  issuing 
authority  may,  instead,  submit  an 
affidavit  stating  that  the  issue  meets  the 
requirements  of  §  6a.l03A-2(g)  and  that 
the  State  did  not  provide  the  requested 
certification.  The  certification  does  not 
ensure  that  the  issue  meets  the 
requirements  of  S  6a.l03A-2(g). 

Although  the  requirements  of 
S  6a.l03A-2  (k),  (1),  and  (m)  also  apply 
to  qualified  mortgage  credit  certificate 
programs  under  section  25,  these 
regulations  do  not  provide  specific  rules 
relating  to  mortgage  credit  certificates. 
Regulations  to  be  issued  under  section 
25  will  contain  such  rules. 

Section  6a.l03A-3  has  been  amended 
to  reflect  the  changes  made  by  the  Act 
to  the  requirements  applicable  to 
qualified  veterans'  mortgage  bonds. 
Section  6a.l03A-3(b)  provides  that 
substantially  all  of  the  proceeds  of  a 
qualified  veterans'  mortgage  bond  must 
be  used  to  provide  financing  for 
qualified  veterans.  The  term  "qualified 
veteran"  is  defined  in  S  6a.l03A-3(c). 

Section  103A(c](3)  requires  that 
qualified  veterans'  mortgage  bonds 
issued  after  July  18, 1984,  satisfy  the 
information  reporting  requirement  of 
section  103A{j)(3).  With  respect  to 
obligations  issued  prior  to  January  1. 
1985.  S  6a.l03A-2(k)(3){iv)  provides 
issuers  with  additional  time  to  file  Form 
8038;  in  addition,  the  annual  report 
concerning  use  of  the  proceeds  need  not 
be  filed  with  respect  to  such  issues. 

Section  6a.l03A-3(g]  places  a  limit  on 
the  aggregate  amount  of  qualified 
veterans'  mortgage  bonds  that  a  State 
may  issue  in  a  calendar  year,  A  State's 
limit  is  determined  by  dividing  the 
aggregate  amount  of  bonds  that  it  issued 
during  the  period  January  1. 1979, 
through  June  22, 1984  (not  including  the 
amount  of  qualified  veterans'  mortgage 
bonds  issued  during  the  calendar  year 
or  applicable  portion  of  1984  for  which 
the  amount  of  bonds  was  the  lowest],  by 
the  number  of  years  (not  to  exceed  five) 
that  the  State  issued  bonds  diuing  that 
period.  The  regulations  provide  that  the 


year  in  which  the  amount  of  bonds  was 
the  lowest  may  be  a  year  in  which  the 
State  did  not  issue  qualified  veterans' 
mortgage  bonds.  A  State  that  did  not 
issue  qualified  veterans'  mortgage  bonds 
during  the  period  January  1, 1979, 
through  June  22, 1984,  may  not  issue 
qualified  veterans'  mortgage  bonds  after 
June  22, 1984. 

Finally,  {  6a.l03A-3(h)  provides  good 
faith  compliance  rules  for  qualified 
veterans'  mortgage  bonds.  These  rules 
are  similar  to  those  provided  in 
§  6a.l03A-2(c). 

Non-Applicability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  tempqrary  regulations. 
Accordingly,  "the  temporary  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  these 
regulations  has  been  submitted  to  the 
Office  of  Management  and  Budget  in 
accordance  widi  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  under  control  number  1545-0720. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Mitchell  H. 
Rapaport  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 

List  of  Subjects  in  26  CFR  Part  6a 

Bonds,  Income  taxes,  Mortgages, 
Veterans,  Foreign  investment  in  United 
States  real  property  interests. 

Amendments  to  the  Regulations 

Sections  6a.l03A-2  and  6a.l03A-3  of 
Part  6a  of  Title  26  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  6a— (AMENDED] 

Paragraph  1.  Section  6a.l03-2  is 
amended  by  revising  paragraph  (a)(2) 
and  by  adding  new  paragraphs  (k),  (1), 


and  (m).  These  revised  and  added 
provisions  read  as  follows: 

§6a.103A-2    CKniified  mortoag*  bond. 

(a)  In  genera/.  •  •  * 

(2)  Termination  date.  No  obligation 
issued  after  December  31, 1987,  shall  be 
treated  as  part  of  a  qualified  mortgage 
bond  issue. 


(k)  Information  reporting 
requirement — (1)  In  general.  An  issue 
meets  the  requirements  of  this 
paragraph  only  if  the  issuer 
substantially  satisfies  the  information 
reporting  requirement  of  this  paragraph 
with  respect  to  the  issue.  Except  as 
otherwise  provided  in  paragraph 
(k)(3)(iv),  the  requirements  of  this 
paragraph  apply  to  qualified  veterans' 
mortgage  bonds  issued  after  July  18, 
1984,  and  to  qualified  mortgage  bonds 
issued  after  December  31, 1984. 

(2)  Information  required,  (i)  The  issuer 
must  based  on  information  and 
reasonable  expectations  determined  as 
of  the  date  of  issue,  submit  on  Form  8038 
the  information  required  therein, 
including — 

(A)  The  name,  address,  and  employer 
.identification  number  of  the  issuer, 

(B)  The  date  of  issue. 

(C)  The  face  amount  of  each 
obligation  which  is  part  of  the  issue, 

(D)  The  total  purdiase  price  of  the 
issue. 

(E)  The  amount  allocated  to  a 
reasonably  required  reserve  or 
replacement  fund. 

(F)  The  amount  of  lendable  proceeds. 

(G)  The  stated  interest  rate  of  each 
maturity. 

(H)  The  term  of  each  maturity. 

(I)  In  the  case  of  an  issue  of  qualified 
mortgage  bonds,  whether  the  issuer  has 
elected  under  S  6a.l03A-2(i)(4)(v)  to  pay 
arbitrage  to  the  United  States. 

(J)  In  the  case  of  an  issue  of  qualified 
mortgage  bonds,  the  issuer's  market 
limitation  (as  defined  in  S  6a.l03A-2(g)). 
the  amount  of  qualified  mortgage  bonds 
that  the  issuer  has  elected  not  to  issue 
under  section  25(c)(2)  and  the 
regulations  thereunder,  and  the 
aggregate  amount  of  qualified  mortgage 
bonds  issued  by  the  issuer  during  the 
calendar  year  and  prior  to  the  date  of 
issue  of  the  issue  for  which  the  Form 
8038  is  being  submitted,  and 

(K)  In  the  case  of  an  issue  of  qualified 
veterans'  mortgage  bonds,  the  issuer's 
State  veterans  limit  (as  defined  in 
section  103A(o)(3)(B)  and  S  6a.l03A- 
3(g))  and  the  aggregate  amount  of 
qualified  veterans'  mortgage  bonds 
issued  by  the  issuer  during  the  calendar 
year  and  prior  to  the  date  of  issue  of  the 
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issue  for  which  the  Form  8038  is  t>eing 
submitted. 

(ii)  The  issuer  must  submit  a  report 
compiled  on  a  calendar  /ear  basis 
containing  information  on  the 
beneficiaries  of  the  proceeds  of  the 
issue.  The  report  must  be  filed  for  each 
year  in  which  the  proceeds  of  the  issue 
ar^  used  to  provide  mortgages.  The 
information  must  be  submitted  in  the 
format  prescribed  by  the  Internal 
Revenue  Service.  The  information 
required  to  be  submitted  shall  be 
submitted  on  magnetic  media  in 
accordance  with  applicable  revenue 
procedures.  The  consent  of  the 
Commissioner  {or  other  authorized 
officer  or  employee  of  tfie  Internal 
Revenue  Service)  to  the  magnetic 
medium  on  which  the  issuer  intends  to 
submit  the  information  shall  be  obtained 
prior  to  submitting  such  information  on 
magnetic  media.  An  application  for 
consent  shall  be  in  writing  and  must  be 
filed  with  the  Magnetic  Media 
Coordinator  of  the  Internal  Revenue 
Service  Center  at  which  the  report  is 
required  to  be  filed  at  least  90  days 
before*the  due  date  of  the  first  report  for 
which  consent  is  requested.  If  an  issuer 
reasonably  expects  to  submit 
information  with  respect  to  fewer  than 
50  beneficiaries  for  ■  calendar  year, 
then  the  issuer  may  submit  such 
information  for  that  calendar  year  on 
machine-readable  paper  instead  of 
magnetic  media  if  the  applicable 
revenue  procedures  provide  a  machine- 
readable  paper  form.  If  no  such 
machine-readable  paper  form  is 
provided,  the  issuer  may  submit  such 
information  on  paper  form  that  is  not 
machine  readable.  The  Commissioner 
may  waive  the  requirement  that 
information  be  submitted  on  magnetic 
media  if  hardship  is  shown  on  the 
issuer's  application.  The  report  must 
include  the  following  information: 

(A)  For  each  issue  of  qualified 
mortgage  bonds  and  qualified  veterans' 
mortgage  bonds — 

[1]  The  name,  address,  and  TIN  of  the 
issuer. 

(2)  The  date  of  issue,  and 

[3)  The  face  amount  of  the  issue;  and 

(B)  For  each  beneficiary  of  the 
proceeds  of  the  issue  [i.e..  each  recipient 
of  a  mortgage  provided  with  the 
proceeds  of  the  issue] — 

[1]  The  name  and  TIN  of  the 
beneficiary, 

[2]  The  date,  amount,  and  term  of  the 
mortgage, 

[3)  The  effective  interest  rate  of  the 
mortgage  (as  defined  in  {  6a.l03A- 
2(i)(2)(u)). 

[4)  Whether  the  mortgage  is  a 
qualified  home  improvement  loan  or  a 


qualified  rehabilitation  loan  (as  defined 
in  S  6a.l03A-2(b)  (9)  aiKi  (10]). 

(5)  Whether  the  residence  being 
financed  is  a  previously  occupied 
residence. 

[6]  Whether  the  residence  being 
financed  is  a  tat^geted  area  residence  (as 
defined  in  S  6a.l03A-2(b)(3)), 

(7)  Whether  the  residence  being 
financed  is  a  one-,  two-,  three-,  or  four- 
family  residence. 

[efl  The  acquisition  cost  (as  defined  in 
9  6a.l03A-2(b)(8))  of  the  residence  being 
financed, 

[9]  The  average  area  purchase  price 
applicable  to  such  residence  (as  defined 
in  S  6a.l03A-2(f](3]  without  adjustments 
for  the  number  of  residences). 

[10]  Whether  the  mortgagor  had  a 
present  ownership  interest  in  a  principal 
residence  at  any  time  during  the  3-year 
period  prior  to  the  date  on  which  the 
mortgage  is  executed. 

[11]  The  number  of  the  mortgagor's 
family  members  that  occupy  the 
residence  being  financed, 

(72)  The  adjusted  income  (as  defined 
in  §  1.167  (k)^  (b)(3))  of  the  mortgagor's 
family  for  the  previous  calendar  year, 
and 

[13]  The  adjusted  income  of  the 
mortgagor's  family  for  the  previous 
calendar  year  as  a  percentage  of  the 
median  income  for  the  area,  as 
determined  under  section  8  of  the  United 
States  Housing  Act  of  1937,  as  amended, 
with  adjustments  for  smaller  and  larger 
families  (or.  in  the  event  programs  under 
section  B{T]  of  the  Housing  Act  of  1937, 
as  amended,  are  terminated,  the 
applicable  method  of  determining 
adjusted  income  and  median  income  in 
effect  immediately  prior  to  the  date  of 
such  termination). 

(3)  Time  for  filing,  (i)  The  statement 
required  by  subparagraph  (2)(i)  of  this 
paragraph  shall  be  filed  not  later  than 
the  15th  day  of  the  2nd  calendar  month 
after  the  close  of  the  calendar  quarter  in 
which  the  obligation  is  issued.  The 
statement  may  be  filed  at  any  time 
before  such  date  but  must  be  complete 
based  on  facts  and  reasonable 
expectations  as  of  the  date  of  issue.  The 
statement  need  not  be  amended  to 
report  information  learned  subsequent 
to  the  date  of  issue. 

(ii)  The  report  required  by 
subparagraph  (2)(ii]  of  this  paragraph 
(relating  to  use  of  proceeds)  shall  be 
filed  by  February  15th  of  the  year 
following  the  calendar  year  to  which  the 
report  relates. 

(iii)  The  Commissioner  may  grant  an 
extension  of  time  for  the  filing  of  a 
report  required  by  subparagraph  (2)  if 
there  is  reasonable  cause  for  the  failure 
to  file  such  report  in  a  timely  fashion. 


(iv)  An  issue  of  quahfied  veterans' 
mortgage  bonds  issued  after  July  18. 
1984.  and  prior  to  January  1, 1985,  will 
be  treated  as  satisfying  the  information 
reporting  requirement  of  this  paragraph 
if  a  Form  8036  with  respect  to  the  issue 
is  properly  filed  not  later  than  February 
15. 1985:  the  report  described  in 
paragraph  (k)(2)(ii)  need  not  be  filed 
with  respect  to  such  issues. 

(4)  Place  for  filing.  Form  8038  and  the 
report  required  by  paragraph  (k)(2)(ii) 
are  to  be  filed  at  the  Internal  Revenue 
Service  Center,  Philadelphia. 
Pennsylvania  19255. 

(5)  Definitions,  (i)  See  the  regulations 
under  section  103(1]  for  the  definitions  of 
the  terms  "date  of  issue",  "maturity", 
and  "term  of  an  issue". 

(ii)  The  term  "family"  means  two  or 
more  persons  related  by  blood, 
marriage,  or  operation  of  law. 

(1)  Policy  statement — (1)  In  general,  (i] 
For  obligations  issued  after  December 
31. 1984.  an  issue  meets  the 
requirements  of  this  paragraph  only  if 
the  applicable  elected  representative  of 
the  governmental  unit  which  is  the 
issuer  (or  on  behalf  of  which  the  issuing 
authority  is  empowered  to  issue 
qualified  mortgage  bonds)  has  published 
(after  a  public  hearing  following 
reasonable  public  notice)  the  report 
described  in  paragraph  (1)(3)  by  the  last 
day  of  the  year  preceding  the  year  in 
which  such  issue  is  issued  and  a  copy  of 
such  report  has  been  submitted  to  the 
Commissioner  on  or  before  such  last 
day.  The  Commissioner  may  grant  an 
extension  of  time  for  publishing  and 
filing  the  report  if  there  is  reasonable 
cause  for  the  failure  to  publish  and  file 
such  report  in  a  timely  fashion.  The 
requirements  of  this  paragraph  will  be 
treated  as  met  if  the  issuer  substantially 
satisfies  such  requirements. 

(ii)  With  respect  to  reports  required  by 
paragraph  (l)(l)(i)  to  be  published  and 
submitted  to  the  Commissioner  not  later 
than  December  31, 1984,  the 
Commissioner  has  determined  that  there 
is  reasonable  cause  for  the  failure  to 
publish  and  file  such  reports  in  a  timely 
fashion:  such  a  report  will  be  considered 
published  and  filed  in  a  timely  fashion 
if.  not  later  than  March  11, 1985.  the 
report  is  published  (after  a  public 
hearing  following  reasonable  public 
notice)  and  a  copy  is  submitted  to  the 
Commissioner. 

(2)  Definitions  and  special  rules,  (i)  In 
the  case  of  an  issuer  that  issues 
qualified  mortgage  bonds  on  behalf  of 
two  or  more  governmental  units,  a  single 
report  may  be  filed  provided  that  such 
report  is  signed  (A)  by  the  applicable 
elected  representative  of  each 
governmental  unit  on  whose  behalf 
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obligations  have  been  issued  during  any 
preceding  calendar  year  or  (B)  by  the 
Covemor  of  the  State  in  which  the 
issuer  is  located. 

(ii)  See  section  103(k)(2)(E)  and  the 
regulations  thereunder  for  the  definition 
of  the  term  "applicable  elected 
representative". 

(iii)  In  the  case  of  qualified  mortgage 
bonds  issued  by.  or  on  behalf  of.  a 
governmental  unit  that  did  not — 

(A)  Issue,  or  have  issued  on  its  behalf, 
qualified  mortgage  bonds  during  the 
preceding  calendar  year,  and 

(B)  Reasonably  expect  during  the 
preceding  calendar  year  to  issue  (or 
have  issued  on  its  behalf)  qualified 
mortgage  bonds  during  the  current 
calendar  year, 

the  requirements  of  this  paragraph  will 
be  treated  as  met  if  the  applicable 
governmental  unit  which  is  the  issuer  (or 
on  behalf  of  which  the  issuing  authority 
is  empowered  to  issue  qualified 
mortgage  bonds)  has  published  (after  a 
public  hearing  following  reasonable 
public  notice)  the  report  described  in 
paragraph  (l)(3)  prior  to  the  issuance  of 
any  qualified  mortgage  bonds  and  a 
copy  of  such  report  has  been  submitted 
to  the  Commissioner  prior  to  such 
issuance. 

(iv)  For  purposes  of  this  paragraph  a 
rpport  will  be  considered  to  be 
"published"  when  the  applicable  elected 
representative  of  the  governmental  unit 
has  made  copies  of  the  report  available 
for  distribution  to  the  public. 
Reasonable  public  notice  of  the  manner 
m  which  copies  of  the  report  may  be 
obtained  must  be  provided;  such  notice 
may  be  included  as  part  of  the  public 
notice  required  by  paragraph  (1)(4). 

(3)  Report,  (i)  A  report  is  described  in 
this  subparagraph  only  if  it  contains  the 
following: 

(A)  The  issuer's  name,  TIN,  and  the 
title  "Policy  Report  Under  Section  103A" 
stated  on  the  cover  page  of  the  report; 

(B)  A  specific  statement  of  the  policies 
and  goals  with  respect  to  housing, 
development,  and  low-income  housing 
assistance  which  the  issuer  is  to  follow 
in  issuing  qualified  mortgage  bonds  and 
mortgage  credit  certificates,  including  a 
statement  as  to — 

[1]  With  respect  to  housing  policies 
and  goals,  [i]  whether  the  proceeds  will 
be  used  to  provide  financing  for  the 
acquisition  of  residences,  to  provide 
qualified  home  improvement  loans,  or  to 
provide  qualified  rehabilitation  loans; 
(//■)  whether  all  or  a  portion  of  the 
proceeds  will  be  targeted  to  new, 
existing,  or  any  other  particular  class  or 
type  of  housing:  [Hi)  how  the  existence 
of  a  need  or  absence  of  a  need  for  such 
targeting  has  been  determined;  [iv]  the 


method  by  which  the  proceeds  will  be 
targeted;  [v]  any  other  pertinent 
information  relating  to  the  issuer's 
housing  policies;  and  (vT)  how  the 
housing  policies  relate  to  the  issuer's 
development  and  low-income  housing 
assistance  policies; 

(2)  With  respect  to  development 
policies  and  goals,  (/)  whether  all  or  a 
portion  of  the  proceeds -will  be  targeted 
to  specific  areas  (including  targeted 
areas  as  described  in  §  6a.l03A-2(b){3)); 
[ii]  a  description  of  the  areas  to  which 
the  proceeds  will  be  targeted;  [Hi]  the 
reasons  for  selecting  such  areas;  [iv] 
whether  proceeds  targeted  to  each  area 
are  to  be  used  to  finance  redevelopment 
of  existing  housing  or  new  construction; 
(v)  any  other  pertinent  information 
relating  to  the  issuer's  development 
policies;  and  [vi]  how  the  development 
policies  relate  to  the  issuer's  housing 
and  low-income  housing  assistance 
policies;  and 

[3]  With  respect  to  low-income 
housing  assistance  policies  and  goals,  [i] 
whether  all  or  a  portion  of  the  proceeds 
will  be  targeted  to  low-income  [i.e.,  50 
percent  of  median  income),  moderate- 
income  [i.e.,  80  percent  of  median 
income),  and  median  income  [i.e.,  100 
percent  of  median  income),  families;  [ii] 
the  method  by  which  the  proceeds  will 
be  targeted  to  such  families;  [iii]  any 
other  pertinent  information  relating  to 
the  issuer's  low-income  housing 
assistance  policies;  and  (;V)  how  the 
low-income  housing  assistance  policies 
relate  to  the  issuer's  housing  and 
development  policies  (see  §  6a.l03A- 
2(k)(5)  for  the  definition  of  the  term 
"family"  and  §  1.167(k}-3(b)(2)  for  the 
definition  of  the  term  "median  income"); 

(C)  An  assessment  of  the  compliance 
of  the  governmental  unit  or  issuing 
authority  during  the  twelve-month 
period  ending  with  the  date  of  the  report 
(as  defined  in  paragraph  (I)(3)(i<])  with 
the  statement  of  housing,  development, 
and  low-income  housing  assistance 
policies  with  respect  to  qualified 
mortgage  bonds  and  mortgage  credit 
certificates  that  were  set  forth  in  the 
report,  if  any,  published  in  the  preceding 
year  with  respect  to  such  governmental 
unit,  including  a  statement  as  to  whether 
the  governmental  unit  or  issuing 
authority  successfully  implemented  its 
policies  and  achieved  its  goals  and,  if 
not,  an  analysis  of  the  reasons  for  such 
failure; 

(D)  An  assessment  of  the  compliance 
of  the  governmental  unit  or  issuing 
authority  during  the  twelve-month 
period  ending  with  the  date  of  the  report 
(as  defined  in  paragraph  (l)(3)(ii))  with 
the  intent  of  Congress  that  State  and 
local  governments  are  expected  to  use 
their  authority  to  issue  qualified 


mortgage  bonds  and  mortgage  credit 
certificates  to  the  greatest  extent 
feasible  (taking  into  account  prevailing 
interest  rates  and  conditions  in  the 
housing  market]  to  assist  lower  income 
families  to  afford  home  ownership 
before  assisting  higher  income  families, 
including  a  description  of  [1]  the  method 
used  by  the  governmental  unit  or  issuing 
authority  to  distribute  proceeds,  [2] 
whether  and  how  that  method  enabled 
the  governmental  unit  or  issuing 
authority  to  assist  lower  income  families 
before  higher  income  families,  and  (J) 
any  income  levels  that  have  been 
defined  and  used  by  the  governmental 
unit  or  issuing  authority  in  connection 
with  distribution  of  the  proceeds  (no 
specific  definition  of  lower  income  and 
higher  income  is  imposed  on 
governmental  units  or  issuing 
authorities);  and 

(E)  A  summary  of  the  comments  on 
the  proposed  report  received  at  the 
public  hearing  required  by  subparagraph 
(4). 

(ii)  For  purposes  of  the  assessments  of 
compliance  required  by  paragraph 
(l](3](i]  (C)  and  (D)  to  be  included  in  the 
report,  the  "date  of  the  report"  means 
the  last  day  of  the  twelve-month  period 
for  which  such  assessments  of 
compliance  are  to  be  made.  The  date  of 
the  report  must  be  the  last  day  of 
September,  October,  or  November  an 
issuer  must  use  the  same  date  of  the 
report  each  year.  The  date  of  the  report 
is  not,  for  this  purpose,  the  date  that  the 
report  is  published  or  filed. 

(4)  Public  hearing.  The  public  hearing 
required  by  subparagraph  (1)  of  this 
paragraph  means  a  forum  providing  a 
reasonable  opportunity  for  interested 
individuals  to  express  their  views,  both 
orally  and  in  writing,  on  the  report  that 
the  applicable  representative  proposes 
to  publish  to  satisfy  the  requirements  of 
this  paragraph  (1).  In  general,  a 
governmental  unit  may  select  its  own 
procedure  for  the  hearing,  provided  that 
interested  individuals  have  a  reasonable 
opportunity  to  express  their  views. 
Thus,  it  may  impose  reasonable 
requirements  on  persons  who  wish  to 
participate  in  the  hearing,  such  as  a 
requirement  that  persons  desiring  to 
speak  at  the  hearing  so  request  in 
writing  at  least  24  hours  before  the 
hearing  or  that  they  limit  their  oral 
remarks  to  10  minutes.  For  purposes  of 
this  public  hearing  requirement.  It  is  not 
necessary  that  the  applicable  elected 
representative  who  will  publish  the 
report  be  present  at  the  hearing,  that  a 
report  on  the  hearing  be  submitted  to 
that  official,  or  that  State  administrative 
procedural  requirements  for  public 
hearings  in  general  be  observed. 
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However,  compliance  with  such  State 
procedural  requirements  (except  those 
at  variance  with  a  specific  requirement 
set  forth  in  this  paragraph)  will 
generally  assure  that  4he  hearing 
satisfies  the  requirements  of  this 
paragraph.  The  hearing  may  be 
conducted  by  any  individual  appointed 
or  employed  to  perform  such  function  by 
the  governmental  unit,  its  agencies,  or 
by  the  issuer.  Thus,  for  example,  for  a 
report  to  be  issued  by  an  issuing 
authority  that  acts  on  behalf  of  a  county, 
the  hearing  may  be  conducted  by  the 
issuing  authority,  the  county,  or  an 
appointee  or  employee  of  either. 

(5)  Reasonable  public  notice,  (i)  The 
reasonable  public  notice  required  by 
subparagraph  (1)  of  this  paragraph 
means  published  notice  which  is 
reasonably  designed  to  inform  residents 
of  the  geographical  area  within  the 
jurisdiction  of  the  governmental  unit 
that  will  publish  the  report.  The  notice 
must  state  the  time  and  place  for  the 
hearing  and  contain  the  information 
required  by  paragraph  (l)(5)(ii)  of  this 
section.  Notice  is  presumed  reasonable 
if  published  no  fewer  than  14  days 
before  the  hearing.  Notice  is  presumed 
reasonably  designed  to  inform  affected 
residents  only  if  published  in  one  or 
more  newspapers  of  general  circulation 
available  to  residents  of  that  locality  or 
if  announced  by  radio  or  television 
broadcast  to  those  residents. 

(ii)  The  notice  of  hearing  described  in 
this  subparagraph  must  state — 

(A)  The  time  and  place  for  the 
hearing, 

(B)  Any  applicable  limitations 
regarding  participation  in  such  hearing, 

(C)  The  manner  in  which  affected 
residents  may  obtain  copies  of  the 
proposed  report  prior  to  the  hearing,  and 

(D)  A  description,  in  brief  and 
summary  terms,  of  the  contents  of  the 
proposed  report. 

(6)  Procedure  for  public  hearings  of 
multiple  jurisdiction  issuers.  In  the  case 
of  an  issuer  that  issues  qualified 
mortgage  bonds  on  behalf  of  two  or 
more  governmental  units,  each 
governmental  unit  on  whose  behalf 
qualified  mortgage  bonds  were  issued 
during  the  preceding  calendar  year  and 
each  governmental  unit  on  whose  behalf 
the  issuer  reasonably  expects  to  issue 
qualified  mortgage  bonds  during  the 
succeeding  calendar  year  must  hold  a 
public  hearing  following  reasonable 
public  notice  prior  to  the  publication  of 
the  report  required  by  this  paragraph.  A 
multiple  jurisdiction  issuer  may  hold  a 
combined  hearing  as  long  as  the 
combined  hearing  is  a  joint  undertaking 
that  provides  all  residents  of  the 
participating  governmental  units  [i.e.. 
each  governmental  unit  on  whose  behalf 


qualified  mortgage  bonds  were  issued 
by  the  authority  and  each  governmental 
unit  on  whose  behalf  the  authority 
reasonably  expects  to  issue  qualified 
mortgage  bonds  during  the  succeeding 
calendar  year)  a  reasonable  opportunity 
to  be  heard.  The  location  of  any 
combined  hearing  is  presumed  to 
provide  a  reasonable  opportunity  for  all 
affected  residents  to  be  heard  if  it  is  no 
farther  than  100  miles  from  the  scat  of 
government  of  each  participating 
governmental  unit  beyond  whose 
geographic  jurisdiction  the  hearing  is 
conducted. 

(7)  Place  for  filing.  The  report  is  to  be 
filed  with  the  Internal  Revenue  Service 
Center,  Philadelphia,  Pennsylvania 
19255. 

(m)  State  certification  requirements — 
(1)  In  general.  An  issue  meets  the 
requirements  of  this  paragraph  only  if 
the  certification  requirement  of  this 
paragraph  is  substantially  satisfied.  The 
requirements  of  this  paragraph  apply  to 
obligations  issued  after  December  31, 
1984. 

(2)  Certification,  (i)  An  issue  satisfies 
the  requirements  of  section  103A(j)(4) 
and  this  subparagraph  only  if  the  State 
official  designated  by  law  (or.  if  there  is 
no  State  official,  the  Governor)  certifies, 
following  a  request  for  such  certification 
by  the  issuer,  that  the  issue  meets  the 
requirements  of  section  103A(g)  and 
9  6a.l03A-2(g)  (relating  to  volume 
limitation).  In  the  case  of  any 
constitutional  home  rule  city,  the  ' 
certification  shall  be  made  by  the  chief 
executive  officer  of  the  city. 

(ii)  The  certifying  official  need  not 
perform  an  independent  investigation  in 
order  to  determine  whether  the  issue 
meets  the  requirements  of  section 
103A(g).  In  determining  the  aggregate 
amount  of  qualified  mortgage  bonds 
issued  by  an  issuer  during  a  calendar 
year,  the  certifying  official  may  rely  on 
copies  of  the  reports  submitted  by  the 
issuer  pursuant  .to  section  103A(j)(3)  for 
such  year  and  copies  of  any  elections 
made  pursuant  to  section  25(c)(2)  not  to 
issue  qualified  mortgage  bonds,  together 
with  an  affidavit  executed  by  an  officer 
of  the  issuer  responsible  for  issuing  the 
bonds  stating  that  the  issuer  did  not 
issue  any  other  qualified  mortgage 
bonds  during  the  calendar  year,  the 
amount,  if  any,  of  the  issuer's  market 
limitation  that  it  surrendered  to  other 
issuing  authorities  during  the  calendar 
year,  and  that  it  did  not  make  any  other 
elections  not  to  issue  qualified  mortgage 
bonds.  If,  based  on  such  information,  the 
certifying  official  determines  that  the 
issue  will  not  exceed  the  issuer's  market 
limitation  for  the  year,  the  official  may 
certify  that  the  issue  meets  the 
requirements  of  section  103A(g). 


(3)  Special  rule.  If  30  days  elapse  after 
the  issuer  files  a  proper  request  for  the 
certification  described  in  paragraph 
(m)(2)  and  the  issuer  has  not  received 
from  the  State  official  designated  by  law 
(or,  if  there  is  no  State  official,  the 
Governor)  certification  that  the  issue 
meets  the  requirements  of  section 
103A(g)  and  %  6a.l03A-2(g)  or,  in  the 
alternative,  a  statement  that  the  issue 
does  not  meet  such  requirements,  the 
issuer  may,  instead,  submit  an  affidavit 
executed  by  an  officer  of  the  issuer 
responsible  for  issuing  the  bonds  stating 
that— 

(i)  The  issue  meets  the  requirements 
of  section  103A(g)  and  §  6a.l03A-2(g). 

(ii)  At  least  30  days  before  the 
execution  of  the  affidavit  the  issuer  filed 
a  proper  request  for  the  certification 
described  in  paragraph  (m)(2),  and 

(iii)  The  State  official  designated  by 
law  (or,  if  there  is  no  State  official,  the 
Governor)  as  not  provided  the 
certification  described  in  paragraph 
(m)(2)  of  this  section. 

For  purposes  of  this  paragraph,  a 
request  for  certification  is  proper  if  the 
request  includes  the  reports  and 
affidavits  described  in  paragraph  (m)(2) 
(ii)  of  this  section. 

(4)  Filing.  The  certification  (or 
affidavit)  required  by  this  paragraph 
shall  be  filed  with  the  Internal  Revenue 
Service  Center,  Philadelphia,  PA  19255. 
The  certification  (or  affidavit)  shall  be 
submitted  with  the  Form  8038  required 
to  be  filed  by  section  103A(j)(3)  and 
paragraph  (k)  of  this  S  6a.l03A-2.  The 
Commissioner  may  grant  an  extension 
of  time  for  filing  the  certification  (or 
affidavit)  if  there  is  a  reasonable  cause 
for  the  failure  to  file  such  statement  in  a 
timely  fashion. 

(5)  Effect  of  certification.  The  fact  that 
an  issuer  obtains  the  certification  (or 
affidavit)  descrTbed  in  this  paragraph 
does  not  ensure  thacthe  requirements  of 
paragraph  (g)  of  this  section  are  met. 
Obligations  that  do  not  meet  the 
requirements  of  paragraph  (g)  of  this 
section  are  not  described  in  section 
103(a). 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  1545- 
0720) 

Par.  2.  Section  6a.l03A-3  is  amended 
by  revising  paragraphs  (b)  and  (c)  and 
by  adding  new  paragraphs  (g)  and  (h). 
These  revised  and  added  provisions 
read  as  follows: 


§6a.103A-3    Qualtfled  veterans' mortgag« 
bonds. 
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(b)  Qualified  veterans '  mortgage 
bond.  (1)  With  respect  to  obligations 
issued  prior  to  July  19, 1964.  the  term 
"qualified  veterans'  mortgage  bond" 
means  any  issue  of  obligations — 

(i)  Which  meets  the  requirements  of 
§  8a.l03A-l,  §  6a.l03A-2(j)  (1)  and  (2), 
and  this  section: 

(ii)  Substantially  all  of  the  proceeds  of 
which  are  to  be  used  to  provide 
financing  for  single-family,  owner- 
occupied  residences  (which  meet  the 
requirements  of  S  6a.l03A-l(b)(6)  and 
§  6a.l03A-2(d))  for  veterans;  and 

(iii)  Payment  of  the  principal  and 
interest  on  which  is  secured  by  a  pledge 
of  the  full  faith  and  credit  of  the  issuing 
State. 

A  qualified  veterans'  mortgage  bond 
dues  not  include  any  bond  that  is  an 
industrial  development  bond  under 
section  103(b). 

(2)  With  respect  to  obligations  issued 
after  July  18. 1984,  the  term  "qualified 
veterans'  mortgage  bond"  means  any 
issue  of  obligations — 

(i)  Which  meets  the  requirements  of 
fi  6.103A-1.  S  6a.l03A-2(d)  (relating  to 
residence  requirements),  (j)  (1)  and  (2) 
(relating  to  new  mortgage  requirement), 
and  (k)  (relating  to  information  reporting 
requirement),  and  this  section: 

(ii)  Substantially  all  of  the  proceeds  of 
which  are  to  be  used  to  provide 
financing  for  qualified  veterans;  and 

(iii)  Payment  of  the  principal  and 
interest  on  which  is  secured  by  a  pledge 
of  the  full  faith  and  credit  of  the  issuing 
State. 

A  qualified  veterans'  mortgage  bond 
does  not  include  any  bond  that  is  an 
industrial  development  bond  under 
section  103(b). 

(c)  Qualified  veteran.  (1)  An  issue 
meets  the  requirements  of  this 
paragraph  only  if  each  of  the  mortgagors 
to  whom  owner  financing  is  provided  is 
a  qualified  veteran. 

(2)  With  respect  to  obligations  issued 
prior  to  July  19, 1984,  the  term  "qualified 
veteran"  means  any  veteran. 

(3)  With  respect  to  obligations  issued 
after  July  18, 1984,  the  term  "qualified 
veteran"  means  any  veteran  who — 

(i)  Served  on  active  duty  at  some  time 
before  January  1, 1977,  and 

(ii)  Applied  for  financing  before  the 
later  of — 

(A)  The  date  30  years  after  the  date  on 
which  such  veteran  left  active  service, 
or 

(B)  January  1, 1985. 

(4)  The  term  "veteran"  shall  have  the 
same  meaning  as  in  38  U.S.C.  101(2),  that 
is,  a  person  who  served  in  the  active 
military,  naval,  or  air  service,  and  who 


was  discharged  or  released  therefrom 
under  conditions  other  than 
dishonorable. 


(g)  Volume  limitation — (1)  In  general. 
In  the  case  of  obligations  issued  after 
June  22, 1984,  an  issue  meets  the 
requirements  of  this  paragraph  only  if 
the  aggregate  amount  of  obligations 
issued  pursuant  thereto,  when  added  to 
the  aggregate  amount  of  qualified 
veterans'  mortgage  bonds  previously 
issued  by  the  State  during  the  calendar 
year,  does  not  exceed  the  State  veterans 
limit  for  such  calendar  year.  In 
determining  the  aggregate  amount  of 
qualified  veterans'  mortgage  bonds 
issued  in  calendar  year  1984,  obligations 
issued  prior  to  June  23, 1984,  shall  not  be 
taken  into  account. 

(2)  State  veterans  limit,  (i)  The  State 
veterans  limit  for  any  State  is  the 
amount  equal  to — 

(A)  The  aggregate  amount  of  qualified 
veterans'  mortgage  bonds  issued  by  the 
State  during  the  period  beginning  on 
January  1, 1979,  and  ending  on  June  22, 

1984  (not  including  the  amount  of  any 
qualified  veterans'  mortgage  bonds 
actually  issued  during  the  calendar  year, 
or  the  applicable  portion  of  1984.  in  such 
period  for  which  the  amount  of  such 
bonds  was  the  lowest),  divided  by 

(B)  The  number  (not  to  exceed  5)  of 
calendar  years  after  1978  and  before 

1985  during  which  the  State  issued 
qualified  veterans'  mortgage  bonds. 

In  determining  the  number  of  calendar 
years  after  1978  and  before  1985  during 
which  the  State  issued  qualified 
veterans'  mortgage  bonds,  any  qualified 
veterans'  mortgage  bonds  issued  after 
June  22, 1984,  shall  not  be  taken  into 
account.  A  State  that  did  not  issue 
qualified  veterans'  mortgage  bonds 
during  the  period  beginning  on  January 
1, 1979.  and  ending  on  June  22, 1984,  may 
not  issue  qualified  veterans'  mortgage 
bonds  after  June  22, 1984. 

(ii)  In  the  case  of  any  obligation  which 
has  a  term  of  1  year  or  less  and  which 
was  issued  to  provide  financing  for 
property  taxes,  the  amount  taken  into 
account  under  this  paragraph  with 
respect  to  such  obligation  shall  be  Vi  s  of 
its  principal  amount. 

(3)  Examples.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph: 

Example  (1).  State  R  issued  the  following 
issues  of  qualified  veterans'  mortgage  bonds: 
a  $200  million  issue  on  March  31, 1979.  a  $150 
million  issue  on  May  1, 1980,  a  $75  million 
issue  on  September  1, 1961.  a  $200  million 
issue  on  June  5. 1982,  a  $125  million  issue  on 
March  1, 1983.  a  S80  million  issue  on  April  1. 
1984,  and  a  $100  million  issue  on  September 
1, 1984.  R  issued  no  other  issues  of  qualified 


veterans'  mortgage  bonds  during  the  period 
beginning  January  1, 1979,  and  ending  on 
December  31. 1964.  The  aggregate  amount  of 
qualified  veterans'  mortgage  bonds  issued 
during  the  period  January  1. 1964.  through 
June  22. 1984  ($60  million),  is  not  Uken  into 
account  in  determining  R's  State  veterans 
limit  because  that  is  the  lowest  aggregate 
amount  of  qualified  veterans'  mortgage  bonds 
issued  during  the  calendar  year  or  the 
applicable  portion  of  1964,  in  the  period 
beginning  on  January  1, 1979,  and  ending  on 
June  22, 1984.  Thus,  R's  State  veterans  luntt  is 
$150  million  (S750  million  (which  is  the  sum  of 
$200  million.  $150  million,  $75  million.  $200 
million,  and  $125  million)  divided  by  5).  Tlie 
September  1. 1984,  issue  is  not  included  in 
determinig  the  State  veterans  limit  because 
that  issue  was  issued  after  Jane  22. 1984.  The 
September  1, 1984.  issue  of  qualified  veterans' 
mortgage  bonds  meets  the  requirements  of 
S  6a.  103A-3  (g)  since  the  aggregate  amount 
of  qualified  veterans'  mortgage  bonds  issued 
in  calendar  year  1984  (not  including 
obligations  issued  prior  to  June  23, 1984],  does 
not  exceed  the  State  veterans  hmit. 

Example  (2).  State  S  issued  a  $100  million 
issue  of  qualified  veterans'  mortgage  bonds 
on  March  31. 1964.  S  issued  no  other  issues  of 
qualified  veterans'  mortgage  bonds  during  the 
period  beginning  on  January  1, 1979,  and 
ending  on  June  22, 1964.  The  aggregate 
amount  of  qualified  veterans'  mortgage  bonds 
issued  in  the  calendar  year,  or  the  applicable 
portion  of  1984,  in  the  period  January  1, 1979. 
through  June  22, 1984,  for  which  the  amount 
of  brands  was  the  lowest  is  zero.  Thus,  the 
State  veterans  limit  for  S  is  $100  million 
(($100  million  minus  SO)  divided  by  1). 

(h)  Good  faith  compliance  efforts — (1) 
Mortgage  eligibility  requirements.  An 
issue  of  qualified  veterans'  mortgage 
bonds  issued  after  July  18, 1984,  which 
fails  to  meet  the  requirements  of  section 
103A(o)(l),  S  6a.l03A-2(d)  relating  to 
residence  requirements),  and  \  6a.l03A- 
2(j)  (1)  and  (2)  (relating  to  new  mortgage 
requirements)  shall  be  treated  as 
meeting  such  requirements  if  each  of  the 
following  provisions  is  complied  with: 

(i)  The  issuer  in  good  faith  attempted 
to  meet  all  such  requirements  l>efore  the 
mortgages  were  executed.  Good  faith 
requires  that  the  trust  indenture, 
participation  agreements  with  loan 
originators,  and  other  relevant 
instruments  contain  restrictions  that 
permit  the  financing  of  residences  only 
in  arcordance  with  such  requirements, 
in  addition,  the  issuer  must  establish 
reasonable  procedures  to  ensure 
compliance  with  such  requirements. 
Such  procedures  include  reasonable 
investigations  by  the  issuer  to  satisfy 
such  requirements. 

(ii)  Ninety-five  percent  or  more  of  the 
lendable  proceeds  (as  defmed  in 
S  6a.l03A-2(bKl))  that  were  devoted  to 
owner-financing  were  devoted  to 
residences  with  respect  to  ivfaich.  at  the 
time  the  mortgages  were  executed,  all 
such  requirements  were  met.  In 
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determining  whether  a  person  is  a 
qualified  veteran  the  issuer  may  rely  on 
copies  of  the  mortgagor's  certiHcate  of 
discharge  indicating  that  the  mortgagor 
served  on  active  duty  at  some  time 
before  January  1, 1977.  and  stating  the 
date  on  which  the  mortgagor  left  active 
service  provided  that  neither  the  issuer 
nor  its  agent  knows  or  has  reason  to 
believe  that  such  affidavit  is  false. 
Where  a  particular  mortgage  fails  to 
meet  more  than  one  of  these 
requirements,  the  amount  of  the 
mortgage  will  be  taken  into  account  only 
once  in  determining  whether  the  95- 
percent  requirement  is  met  However,  all 
of  the  defects  in  the  mortgage  must  be 
corrected  pursuant  to  subdivision  (iii). 

(iii)  Any  failure  to  meet  such 
requirements  is  corrected  within  a 
reasonable  period  after  such  failure  is 
discovered.  For  example,  failures  can  be 
corrected  by  calling  the  nonqualifying 
mortgage  or  by  replacing  the 
nonqualifying  mortgage  with  a 
qualifying  mortgage. 

(2)  Nonmortgage  eligibility 
requirements.  An  issue  of  qualified 
veterans'  mortgage  bonds  issued  after 
July  18. 1984,  which  fails  to  meet  the 
requirements  of  paragraph  (g]  of  this 
section  shall  be  treated  as  meeting  such 
requirements  if  each  of  the  requirements 
of  I  ea.l03A-2(c)(2)  (ij  and  (ii)  is  met. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  1545- 
0720) 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
imder  subsection  (b)  of  section  553  of 
Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section 
103A(j)  (3)  and  (4)  and  7805  of  the 
Internal  Revenue  Code  of  1954  (98  Stat. 
901,  28  U.S.C.  103A(j)  (3)  and  (4);  68A 
Stat  917,  28  U.S.C.  7805). 

RoMXM  L.  Eggor,  Jr., 

Commission  of  Internal  Revenue 

Approved:  December  4, 1984. 

Ronald  A  Psariman. 

Acting  Assistant  Secretary  of  the  Treasury. 

(FR  Doc  M-3Z2X  Tiled  W-7-««:  H:3e  un) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  3F2937/R702;  RL-2733-2] 

P««ticM«  Programs;  Tolarancea  and 
Examptions  From  Tolerancaa  for 
Pastidda  Chamlcala  In  or  on  Raw 
Agricultural  Commodities; 
Flucyttuinata 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  residues  of  the  insecticide 
flucythrinate  in  or  on  the  raw 
agricultural  commodity  head  lettuce. 
This  regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
insecticide  in  or  on  the  commodity  was 
requested  pursuant  to  a  petition  by  the 
American  Cyanamid  Co. 
EFFECliVE  DATE  Effective  on  December 
12,1984. 

AOORESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St..  SW.,  Washington,  D.C. 
20460. 

FOM  PUftTHER  INFORMATKM  CONTACT: 
By  mail:  Timothy  Gardner.  Product 
Manager  (PM)  17,  Registration  Division 
(TS-767C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
D.C.  20460. 

Office  location  and  telephone  number: 
Rm  207.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  (703- 
557-2690). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  September  7. 1983  (48  FR 
40432),  which  announced  that  the 
American  Cyanamid  Co.,  P.O.  Box  400, 
Princeton,  NJ  08540,  had  submitted  a 
pesticide  petition  (PF  3F2937)  to  EPA 
proposing  to  amend  40  CFR  180.400  by 
establishing  tolerances  for  the  residues 
of  the  insecticide  flucythrinate 
{(±)cyano(3-phenoxyphenyl)methyl(  +  )- 
4-difluoromethoxy}-alpha-(l- 
methylethyijbenzeneacetate)  in  or  on 
the  raw  agricultural  commodity  head 
lettuce  at  2.0  parts  per  million  (ppm). 

There  were  no  comments  received  in 
response  to  the  notice  of  filing.  EPA 
issued  a  second  notice,  published  in  the 
Federal  Register  of  August  4. 1984  (49  FR 
30789],  announcing  that  the  petition  had 
been  amended  to  propose  a  tolerance 
for  head  lettuce  at  1.0  ppm.  The  petition 
was  subsequently  amended  again  to 
propose  the  tolerance  at  the  initial  2.0 
ppm. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 


evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
include  an  acute  oral  rat  toxicity  study 
with  a  median  lethal  dose  (LDm)  of  81 
milligrams  (mg)/kilogram  (kg)  for  male 
rats  and  67  mg/kg  for  female  rats:  a  21- 
day  delayed  hen  neurotoxicity  study 
with  a  no-observed-effect  level  (NOEL) 
of  5,000  mg/kg,  the  highest  dose  tested 
(HDT);  teratology  studies  (in  rats  and 
rabbits),  with  a  NOEL  of  8.0  mg/kg/day 
(HDT)  for  rats  and  a  NOEL  of  60  mg/kg/ 
day  (HDT)  for  rabbits:  a  3-generation  rat 
reproduction  study  with  a  NOEL  of  30 
ppm;  90-day  subchronic  rat  and  dog 
feeding  studies  with  a  NOEL  of  60  ppm 
for  rats  and  150  ppm  (HDT)  for  dogs 
(HDT);  a  24-month  rat  chronic-feeding/ 
oncogenicity  study  that  resulted  in  a 
systemic  NOEL  of  60  ppm  in  which  no 
oncogenic  effects  were  notedat  dosage 
levels  of  30.  60,  and  120  ppm  (120  ppm 
being  the  highest  dosage  level  tested) 
under  the  conditions  of  the  study;  and 
18-month  mouse  oncogenic  study  in 
which  no  oncogenic  effects  were  noted 
at  dosage  levels  of  30.  60.  and  120  ppm 
(120  ppm  being  the  highest  dosage  level 
tested)  under  the  conditions  of  the 
study;  and  the  following  mutagenicity 
studies:  an  Ames  test  at  1.000 
micrograms  (>tg)/Plate  (HDT)  and  a  rat 
dominant-lethal  test  at  10.0  mg/kg 
(HDT),  both  negative. 

Data  considered  desirable  but 
currently  lacking  are  a  1-year  or  longer 
dog-feeding  study  and  a  second 
neurotoxicity  study  in  hens  at  higher 
dosage  levels. 

Actions  being  taken  to  obtain  the 
lacking  information  are  as  follows: 

1.  The  1-year  or  longer  dog  study  is  in 
progress  and  will  be  submitted  to  the 
Agency  in  the  fourth  quarter  of  1984. 

2.  Rationale  as  to  why  the 
neurotoxicity  study  need  not  be  > 
repeated  has  been  submitted  and  is 
undergoing  review.  If  the  Agency  does 
not  accept  the  rationale  as  to  why  the 
study  should  not  be  repeated,  the 
company  will  be  required  to  repeat  the 

21 -day  delayed  neurotoxicity  study  in 
hens  at  higher  dose  levels  and  submit 
the  results  to  the  Agency. 

The  acceptable  daily  intake  (ADI)  is 
calculated  to  be  0.0150  mg/kg/day 
based  on  the  3-generation  rat 
reproduction  study  and  its  NOEL  of  30 
ppm  (1.50  mg/kg/day)  using  a  100-fold 
safety  factor.  The  maximum  permissible 
intake  (MPI)  is  calculated  to  be  0.900 
mg/day  for  a  60-kg  person.  Published 
and  pending  tolerances  result  in  a 
theoretical  maximum  residue 
contribution  (TMRC)  of  0.1003  mg/day 
based  on  1.5  kg  diet  and  utilize  11.15 
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percent  of  the  ADI.  The  establishment  of 
these  tolerances  will  increase  the  TMRC 
to  0.1396  mg/day  resulting  in  a  total 
utilization  of  15.51  percent  of  the  ADL 

The  nature  of  the  residues  is 
adequately  understood  for  this 
tolerance.  An  adequate  analytical 
method,  gas  chromatography,  is 
available  for  enforcement  purposes. 
Because  lettuce  is  not  a  significant  feed 
item,  there  will  be  no  problem  of 
secondary  residues  in  meat  milk, 
poultry,  and  eggs.  There  are  currently  no 
regulatory  actions  pending  against 
continued  registration  of  this  pesticide, 
and  there  are  no  other  relevant 
considerations  in  establishing  this 
tolerance. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sought.  Based  on  the  information  cited 
above,  the  Agency  has  determined  that 
the  establishment  of  the  tolerance  for 
residues  of  the  insecticide  flucythrinate 
in  or  on  the  commodity  will  protect  the 
public  health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  408(e).  68  Stat.  514  (21  U.S.C.  346(a)(e)]) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 


Dated:  November  29, 1984. 
Steven  Schatzow, 

Director,  Office  of  Pesticide  Programs. 

PART  180— (AMENDED] 

Therefore,  40  CFR  180.400  is  amended 
by  adding,  and  alphabetically  inserting, 
the  raw  agricultural  commodity,  to  read 
as  follows: 

S  180.400    Rucythrinats;  toteranees  for 
r*s)du«s. 


ConwHoditiM 


LMuc*.  hMd. 


20 


|FR  Doc  S«-31976  Filed  12-Il-a4:  8:45  *m| 
BIUJNQ  COOC  tMO-WMi 


40  CFR  Part  180 

[PP  9E2259,  3E2924,  3E2886/R718  PH-FRL 
273S-3] 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  in 
or  on  Raw  Agricultural  Commodities; 
Certain  Pesticide  Chemicals 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  These  rules  establish 
tolerances  for  residues  of  certain 
pesticide  chemicals  in  or  on  various  raw 
agricultural  commodities.  These 
regulations  to  establish  maximum 
permissible  levels  for  residues  of  the 
pesticides  in  or  on  the  commodities 
were  requested  in  petitions  by  the 
Interregional  Research  Project  No.  4 
(iR-»). 

effective  date:  Effective  on  December 
12, 1984. 

AOORESS:  Written  objections,  identified 
by  the  document  control  number  (PP 
9E2259,  3E2924,  3E2886/R718]  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708.  401  M  St.,  SW.,  Washington,  D.C. 
20460. 

FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  Donald  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  716B,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202  (703-557- 
1192). 


SUPPLEMENTARY  INFORMATION:  EPA 

issued  two  proposed  rules,  published  in 
the  Federal  Register  of  October  24, 1984, 
which  announced  that  the  Interregional 
Research  Project  No.  4  (IR-4).  New 
Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903.  submitted  the 
following  pesticide  petitions  (PP)  on 
behalf  of  Dr.  Robert  Kupelian.  National 
Director.  IR-4  Project  and  the 
Agricultural  Experiment  Stations  (AES) 
of  the  given  states  proposing  to  amend 
40  CFR  Part  180  by  establishing 
tolerances  for  residues  of  certain 
pesticide  chemicals  in  or  on  various  raw 
agricultural  commodities  in  accordance 
with  section  408(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act 

1.  PP9E2259,  3E2924.  Proposed  (49  FR 
42755)  amending  40  CFR  180.294  on 
behalf  of  the  AES  of  Georgia  and  North 
Carolina  (PP  9E2259)  and  AES  of 
Arkansas,  California,  Michigan.  New 
York,  and  Oregon  (PP  3E2924)  by 
revising  the  commodity  identification 
"turnip  tops"  to  "turnip  greens"  and 
increasing  the  tolerance  from  "0.2  ppm" 
to  "6.0  ppm"  (PP  9E2259);  and  increasing 
the  tolerance  for  Brussels  sprouts  from 
"0.2  ppm"  to  "15.0  ppm"  (PP  3E2924)  for 
the  combined  residues  of  the  fungicide 
benomyl  (methyl  l-(butylcarbamoyl)2- 
benzimidazolecarbamate]  and  its 
metabolites  containing  the 
benzimidazole  moiety  (calculated  as 
benomyl). 

2.  PP3E2886.  Proposed  (49  FR  42753) 
amending  40  CFR  180.342  on  behalf  of 
the  AES  of  Delaware.  Maryland. 
Michigan,  and  Pennsylvania  and  the 
U.S.  Department  of  Agriculture  by 
establishing  tolerances  for  the  combined 
residues  of  the  insecticide  chlorpyrifos 
(0.0-diethylO(3,5.6-trichloro-2-pyridyl) 
phosphorothioate)  and  its  metabolite 
3,5,6-trichloro-2-pyridinol  in  or  on  the 
raw  agricultural  commodity  mushrooms 
at  0.1  ppm. 

There  were  no  comments  nor  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rules. 

The  toxicological  data  and  other 
relevant  material  have  been  evaluated 
and  discussed  in  the  proposed  rules. 

The  pesticides  are  considered  useful 
for  the  purpose  for  which  the  tolerances 
are  sought.  The  Agency  has  determined 
that  the  establishment  of  the  tolerances 
will  protect  the  public  health  and  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by 
these  regulations  may,  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
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specify  the  provisions  of  the  regulation 
deemed  obiectionabie  and  the  grounds 
for  the  objections.  If  a  bearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Sec  408(d)(2).  68  Stat.  512  (21  U.S.C 

346ald)(2))) 

list  of  Subjects  in  40  CFR  Part  IM 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated  December  5. 1984. 
Steven  Schatzow, 
Director,  Office  of  Pesticide  Programs. 

PART  180— {AMENDED] 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

1.  In  S  180.294.  by  increasing  the 
established  tolerance  for  Brussels 
sprouts,  deleting  the  tolerance  for  turnip 
tops,  and  adding  and  alphabetically 
inserting  the  raw  agricultural  commodity 
turnip  greens  to  read  as  follows: 

§  iao.294    BwMMnyl;  totorancss  tor 


Turnip 
Ttcn^lBp* 


ISO 


SO 
02 


2.  In  S  180.342,  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodity  mushrooms  to 
read  as  follows: 

9180.342    CtHorpyrttos.  toHranc«sJiy 


at 
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40  CFR  PART  271 
[AW-6-FRL-2735-8] 

Texas;  Decision  on  Final  Auttiorization 
of  State  Hazardous  Waste 
Management  Program 

aqency:  EPA. 

action:  Notice  of  Final  Determination 

on  Texas'  application  for  Final 

Authorization. 

summary:  Texas  has  applied  for  Final 
Authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  Texas' 
application  and  has  reached  a  final 
determination  that  Texas'  Hazardous 
Waste  Program  satisfies  all  of  the 
requirements  necessary  for  Final 
Authorization.  Thus  EPA  is  granting 
Final  Authorization  to  the  State  to 
operate  its  program  in  heu  of  the  Federal 
program  in  Texas. 

EFFf  cnvE  DATE:  Final  Authorization  for 
Texas,  for  purposes  of  judicial  review, 
shall  be  effective  December  26, 1964. 
FOR  FURTHER  INFORMATION  CONTACT. 
H.  J.  Parr,  State  Programs  Section 
(6AW-HP),  Hazardous  Materials 
Branch,  U.S.  Environmental  Protection 
Agency,  Region  VI,  1201  Elm  St..  Dallas, 
Texas  75270,  (214)  767-2645. 
SUPPt.EMCNTARY  INFORMATION:  Section 
3006  of  RCRA  allows  the  EPA  to 
authorize  State  hazardous  waste 
management  programs  to  operate  in  the 
state  in  lieu  of  the  Federal  program.  To 
qualify  for  Final  Authorization,  a  State's 
program  must:  (1)  Be  "equivalent"  to  the 
Federal  program,  (2)  be  consistent  with 
the  Federal  program  and  other  state 
programs  and  (3)  provide  for  adequate 
enforcement.  (Section  3006(b)  of  RCRA. 
42  U.S.C.  6226(b)). 

On  June  22. 1964,  Texas  submitted  a 
complete  application  to  obtain  Final 
Authorization  to  administer  a  RCRA 
program.  On  September  10. 1984.  EPA 
published  a  tentative  decision 
announcing  its  intent  to  grant  Texas 
Final  Authorization. 

Further  backgrotmd  on  the  tentative 
decision  appears  at  49  FR  3S606. 
September  10. 1984. 

Along  with  the  tentative 
determination.  EPA  announced  the 
availabiHty  of  the  State's  application  for 
public  review  and  comment  and  the 
date  of  a  public  hearing  on  the 
application  and  EPA's  tentative 
determination.  The  public  hearing  was 
held  on  October  10. 1964,  at  7:30  p.m.  in 
Austin.  Texas. 

The  State  of  Texas  received  Phase  1. 
Interim  Authorization  on  December  24, 
1980.  Phase  II.  Components  A  and  B 


Interim  Authorization  on  March  23. 1982, 
and  Component  C  of  Phase  II  Interim 
Authorization  on  September  1. 1983. 
Therefore,  there  will  be  no  change  in  the 
status  of  permits  or  permitting  authority 
on  the  effective  date  of  this  Final 
Determination. 

Texas  is  not  authorized  by  the  Federal 
government  to  operate  the  RCRA 
program  on  Indian  Lands  and  this 
authority  will  remain  with  EPA. 

Responsiveness  summary 

In  addition  to  the  Federal  Register 
notice  of  tentative  determination  cited 
above.  EPA  publicized  the  notice  of 
determination,  the  availability  of  the 
State's  application  for  review  and 
comment  and  the  public  hearing  by 
providing  for  publication  of  the  notice  in 
enough  newspapers  of  general 
circulation  to  ensure  State  wide 
coverage  and  by  mailing  notices  to 
persons  on  the  State  and  EPA  mailing 
lists.  Approximately  one  (1)  week  prior 
to  the  hearing  EPA  mailed  a  follow-up 
notice  to  the  major  media  outlets  in  the 
State. 

By  the  close  of  the  public  hearing. 
EPA  received  comments  from  ten  (10) 
persons  on  the  Tentative  Decision  to 
grant  Final  Authorization  to  Texas. 
Comments  are  summarized  and 
responded  to  below.  The  comments  are 
grouped,  to  the  extent  possible, 
according  to  common  areas  for  ease  of 
response.  This  grouping  is  not  meant  to 
indicate  any  special  significance  or  lack 
of  significance  of  any  comment.  All 
comments  have  been  carefully 
considered  in  reaching  the  decision  to 
grant  Final  Authorization  to  the  State  of 
Texas. 

1.  Comment:  Four  commenters 
support,  without  reservation, 
authorization  of  the  Texas  program.  A 
variety  of  reasons  were  given  for  this 
support  including  that  the  State  has  a 
long  history  of  successfully  regulating 
hazardous  waste,  that  the  State  has  the 
staff,  training,  and  experience  to 
administer  the  program,  and  that  State 
administration  of  the  program  is  more 
economical  than  federal  administration. 

Response:  EPA  appreciates  these 
comments  and  has  certainly  taken  these 
factors  into  consideration  in  reaching  a 
decision.  The  primary  standard  against 
which  EPA  measures  the  Texas  program 
are  those  set  out  in  Section  3006(b)  of 
RCRA:  namely,  that  the  State  program  is 
equivalent  to  the  federal  program,  that 
the  State  program  is  consistent  with  the 
Federal  or  state  programs  applicable  in 
other  states,  and  that  the  State  program 
provides  adequate  enforcement  of 
compliance  with  program  requirements. 
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Additionally,  the  State  must  provide 
for  the  notices  and  hearing  required  by 
Section  7004(b)(2)  of  RCRA. 
Implementation  of  these  requirements 
are  found  in  40  CFR  Parts  271  and  124  of 
the  federal  regulations,  particularly  40 
CFR  271.4,  CFR  271.16,  40  CFR  124.10 
and  40  CFR  124.12. 

2.  Comment:  One  commenter  opposes 
the  authorization  of  Texas  because  of 
alleged  conditions  enumerated  at  a 
specific  facility.  The  commenter  stated 
that  there  are  unauthorized  discharges 
from  the  facility,  that  containment  dikes 
are  not  sufficient  to  contain 
extraordinary  rainfall  events,  that  there 
are  strong  odors,  and  that  there  is 
groundwater  contamination  at  the  site 
and  possibly  off-site  that  have  not  been 
properly  addressed.The  commenter  feels 
that  the  State  has  not  done  an  adequate 
job  of  regulating  this  facility,  that  it  is 
not  inspected  frequently  enough,  that  it 
should  be  shut  down  or  at  the  very  least 
penalized,  and  it  should  not  accept 
further  wastes. 

Response:  EPA  appreciates  and 
solicits  comments  concerning  the 
administration  of  a  State's  program 
either  as  relating  to  an  individual 
facility  or  as  to  its  effectiveness 
throughout  the  State.  EPA  considers 
these  comments  both  in  reaching  the 
decision  to  grant  authorization  and  in 
the  continuing  process  of  overviewing 
the  authorized  State's  implementation  of 
its  program.  Specific  complaints 
regarding  an  individual  facility  are 
investigated  and  responses  are  provided 
directly  to  the  complaintant.  EPA  feels 
that  the  authorization  process  is  not  the 
proper  forum  for  responding  to 
complaints  regarding  individual 
facilities  except  as  the  complaints  may 
reflect  on  the  State's  overall 
implementation  of  the  authorized 
program. 

EPA  is  and  has  been  aware  of  the 
problems  at  the  facility  mentioned  by 
the  commenter.  The  State  has  been 
engaged  in  enforcement  actions  with  the 
facility  since  1980,  both  before  receiving 
Interim  Authorization  and  under  the 
Interim  Authorized  program.  EPA  has 
investigated  the  problems  that  exist  at 
the  facility  and  the  State's  actions  to 
address  these  problems.  EPA  feels  that 
the  State  has  taken  and  is  continuing  to 
take  appropriate  actions  regarding  the 
facility. 

In  any  event,  EPA  retains  authority, 
under  Sections  3008  and  7003  of  RCRA, 
to  take  enforcement  actions  independent 
of  an  authorized  State  against  this 
facility,  where  warranted.  Additionally, 
any  person  may,  under  Section  7002  of 
RCRA,  commence  a  civil  action  on  his 
own  behalf. 


EPA,  furthermore,  is  concerned  that 
authorized  State  programs  are  operated 
according  to  the  requirements  of  RCRA. 
EPA  maintains  constant  oversight  of 
State  programs  to  ensure  that  they  are 
properly  operated.  If  EPA  finds  that  a 
State  program  is  not  being  properly 
operated,  action  is  instituted  pursuant  to 
40  CFR  271.22  and  40  CFR  271.23  to 
withdraw  the  State's  authorization  and 
implement  the  federal  program  in  the 
State. 

3.  Comment-  One  commenter  opposes 
authorization  because  the  State  may  be 
involved  in  political  manipulation  of  its 
water  and  waste  programs  to  such  a 
degree  that  the  public  has  lost 
confidence  in  the  programs. 

Response:  EPA  appreciates  the 
comment  and  is  aware  that  a  program 
as  complex  and  critical  as  the 
hazardous  waste  program  may  be 
subject  to  political  pressures  at  all 
levels.  EPA  and  the  States  have 
addressed  the  issue  of  impacts  by 
encouraging  wide  ranging  public  input 
into  the  development  and 
implementation  of  the  program,  by 
basing  regulations  and  standards  on 
technical  considerations,  and  by  striving 
to  maintain  focus  on  the  ultimate  goal  of 
protecting  public  health  and  the 
environment. 

While  credit  must  be  given  to  the 
commenter's  observation.  EPA  does  not 
have  evidence  that  the  confidence  of  the 
public  in  the  State  of  Texas'  program 
has  been  shaken  by  political 
manipulations. 

4.  Comment  One  commenter  supports 
authorization  with  the  observation  that 
there  appears  to  be  confusion  among 
State  agencies  regarding  the  exemption 
of  oil  and  gas  waste  from  being 
regulated  as  a  hazardous  waste.  The 
commenter  asserts  that  the  Texas 
Department  of  Water  Resources  often 
attempts  to  regulate  wastes  which 
should  be  exempt  as  hazardous  wastes. 

Response:  EPA  has  found  that  the 
Texas  universe  of  hazardous  waste  is 
equivalent  to  the  federal  universe. 
Section  3009  of  RCRA  allows  States  to 
have  requirements  more  stringent  than 
federal  requirements.  Therefore,  so  long 
as  the  Texas  universe  of  hazardous 
wastes  includes  at  least  those  wastes 
included  in  the  federal  universe,  EPA 
considers  that  aspect  of  the  State 
program  to  be  equivalent  to  the  federal 
program.  EPA  recognizes  that  guidance 
is  not  yet  available  which  would  resolve 
the  scope  of  the  oil  and  gas  exemption. 
When  EPA  does  complete  the  study 
mandated  by  Section  8002(m)  of  RCRA 
and  clearly  defines  how  oil  and  gas  will 
be  regulated,  this  information  will  be 
provided  to  the  State. 


5.  One  commenter  supported 
authorization  with  reservations.  The 
commenter  raised  several  concerns 
which  are  summarized  below  and 
responded  to  individually.  The 
commenter  did  not  see  the  concerns  as 
so  serious  a  problem  to  prevent  Final 
Authorization  but  does  see  them  as 
cause  for  serious  doubt  that  Texas  is 
complying  with  the  spirit  of  the  law. 

Comment  The  conMnenter  doubts  that 
the  agencies  have  adequate  resources  to 
carry  out  their  responsibilities. 

Response:  EPA  and  the  State  are 
committed  to  carrying  out  a  quality 
RCRA  program  in  Texas.  EPA  does  not 
require  a  State  to  have  a  specific 
amount  of  resources  in  order  to  be 
authorized.  A  State,  though,  must  have 
sufficient  resources  to  carry  out  its 
responsibilities.  EPA  is  concerned  that 
Texas,  and  all  States,  have  the 
resources  and  capabilities  to  implement 
the  program.  Resource  needs  and 
requirements  are.  as  the  commenter 
points  out.  subject  to  State  Legislative 
constraints. 

EPA  has  found  that  Texas  has  met  its 
commitments  under  Interim 
Authorization.  Changing  emphases  and 
increasing  pressures,  though,  may  place 
burdens  on  the  State  program  not 
anticipated  when  the  current  workload 
needs  were  projected.  Until  the  State 
can  adjust  its  resources  to  meet 
additional  demands  and  altered 
emphases.  EPA  is  prepared,  if 
necessary,  to  assist  thetState  in  meeting 
its  commitments.  However,  if  the  State 
fails  to  maintain  a  program  in 
compliance  with  Section  3006(b)  of 
RCRA,  EPA  will  institute  proceedings 
pursuant  to  40  CFR  271.22  and  40  CFR 
271.23  to  withdraw  the  authorization 
and  implement  the  federal  program  in 
the  State. 

Comment  Another  concern  is  that  the 
Texas  Department  of  Water  Resources 
and  the  Texas  Department  of  Health  do 
not  have  authority  to  assess 
administrative  penalties  to  achieve 
compliance. 

Response:  Requirements  for 
authorization  found  in  40  CFR 
271.16(a)(3)  requires  that  a  State  have 
the  authority  "To  assess  or  sue  to 
recover  in  court  civil  penalties  .  .  ." 
(Emphasis  added).  Therefore,  authority 
to  assess  administrative  penalties  is  not 
necessary  in  order  to  receive  Final 
Authorization  as  long  as  the  agencies 
have  authority  to  sue  in  court  for 
penalties. 

EPA  however,  does  feel  that  the 
ability  to  assess  administrative 
penalties  is  a  major  tool  which  can 
enhance  the  states'  enforcement 
capabilities,  EPA  has  urged  all  states  to 
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seek  such  authority  from  their 
Legislatures  if  they  do  not  have  it.  EPA. 
however,  cannot  deny  or  delay 
authorization  because  of  such  lack  of 
authority. 

Comment-  Another  concern  is  that 
State  enforcement  efforts  are  still  less 
than  adequate. 

Response:  EPA  has  found  that 
ndtionwide  enforcement  efforts  have 
been  less  productive  than  would  be 
expected.  In  an  effort  to  improve 
enforcement.  EPA  has  redoubled  efforts 
to  improve  capabilities  including 
developing  aggressive  enforrrment 
procedures  and  entering  into 
Memoranda  of  Understanding  (MOU) 
with  the  states  which  spell  out  the 
explicit  responsibilities  of  the  states  and 
EPA  with  regard  to  enforcement  and 
oversight. 

Both  TDWR  and  TDH  have  committed 
to  adopting  EPA's  aggressive 
enforcement  procedures  and  have 
entered  into  MOU's  with  EPA. 

These  documents  are  designed  to 
provide  an  aggressive  response  to 
instances  of  non-compliance  which 
serve  both  as  a  deterrent  to  future  non- 
compliance and  serve  to  return  the 
violator  to  compliance  at  the  earliest 
possible  moment.  At  any  rate,  should 
the  State  fail  to  provide  adequate 
enforcement,  EPA  is  prepared  to  take 
independent  enforcement  actions  and  to 
institute  withdrawal  procedures  and 
implement  the  federal  program  in  the 
State. 

Comment:  The  commenter  also 
expressed  a  concern  that  additional 
personnel  may  be  needed  to  process 
permits. 

Response:  EPA  has  had  serious 
concerns  over  TD^Al'R'8  ability  to 
provide  timely  processing  of  permit 
application,  given  the  large  number  of 
permits  that  must  be  processed  within  a 
short  time.  EPA  feels  that  it  is 
imperative  that  RCRA  permits  be  issued 
as  rapidly  as  possible  while  maintaining 
a  quality  program  and  issuing  quality 
permits. 

TDWR  and  EPA  have  been 
investigating  ways  to  improve  the  time 
frames  for  processing  permit 
applications.  As  the  commenter 
suggests,  additional  personnel  may  be  a 
way  in  which  to  provide  this  timely. 
quality  process.  Other  avenues  are 
available  which  also  are  being  pursued. 
Such  possibilities  as  contractor 
assistance  and  direct  EPA  assistance 
are  examples. 

The  addition  of  personnel  for 
permitting  is  under  the  ultimate  control 
of  the  Texas  Legislature.  EPA.  though, 
intends  to  ensure  that  the  permitting 
process  in  all  states,  including  Texas. 


proceeds  expeditiously  and  that  it  will 
result  in  quality  permits. 

6.  One  Commenter  opposes 
authorization  under  current  conditions. 
The  commenter  had  several  concerns 
which  are  presented  below  along  with 
responses. 

CommenL'The  commenter  asserts  that 
small  generators  are  left  relatively 
unsupervised,  unadvised,  uninspected 
and  at  the  mercy  of  the  expensive  out- 
of-state  disposal  corporations. 

Response:  Under  present  federal 
regulations  found  in  40  CFR  261.5,  a 
person  generating  less  than  1000 
kilograms  of  hazardous  waste  per  month 
is  generally  exempt  from  federal 
regulations  with  certain  restrictions.  The 
State  of  Texas  has  a  similar  exemption. 

While  there  is  no  specific  requirement 
that  the  State  provide  special  programs 
fur  small  quantity  generators,  it  is 
usually  the  State's  burden  to  deal  with 
problems  arising  from  the  small  quantity 
generator  exemption.  EPA  has  reviewed 
the  Texas  small  quantity  generator 
exemption  and  has  found  that  it  is 
equivalent  to  the  federal  program. 

Recent  amendments  to  RCRA  will 
have  an  impact  on  small  quantity 
generators.  Essentially,  the  exemption 
has  been  lowered  to  100  kilograms  of 
hazardous  waste  per  month.  EPA  is 
required  to  promulgate  rules  regulating 
small  quantity  generators  by  March  31. 
1986.  All  persons  generating  100 
kilograms  per  month  or  more  are 
required  to  use  the  Uniform  National 
Manifest  for  shipments  of  hazardous 
waste  after  August  8. 1985.  EPA  will  be 
providing  additional  guidance  to  the 
States  and  the  regulated  community. 

Comment:  Administration  of  the 
responsibilities  of  the  Texas  statute  is 
fragmented  between  TDWR  and  TDH. 
TDH  is  further  divided  into  the 
regulation  of  radioactive  waste  and 
hazardous  waste.  Such  divisions  lead  to 
mefficiency  and  delay  in  the  disposal  of 
these  materials.  In  many  instances,  two 
decisions  must  be  made  by  three 
separate  departments  regarding  one 
disposal  operation.  It  is  faster  and  more 
efficient  to  send  waste  out  of  State  than 
to  process  if  in  Texas. 

Response:  First,  under  RCRA,  the 
regulation  of  radioactive  hazards  in 
waste  is  not  a  subject  of  concern  in 
Final  Authorization  because  wastes  are 
not  classified  or  deHned  in  terms  of 
radioactivity. 

Secondly,  the  division  of 
responsibility  between  TDH  and  TSWR 
has  been  addressed  many  times  in  the 
past  by  the  State  and  EPA.  EPA  is 
aware  that  there  has  been  confusion  in 
the  past  regarding  jurisdiction  of  the  two 
agencies.  However.  EPA  feels  that  such 


confusion  has  not  led  to  any  failure  to 
operate  an  acceptable  program. 

Comment:  The  State  agencies  have 
been  shirking  their  responsibilities  in 
providing  for  adequate  disposal 
capacity.  The  commenter  stated  that  22 
of '44  applicants  gave  up  pursuit  of  a 
permit,  most  likely  because  of  the 
prodigious  documentation  necessary 
and  the  endless  answering  of  questions 
not  relevant  to  the  permit. 

Response:  EPA  has  reviewed  the  State 
procedures,  regulations  and  process  for 
permitting  and  found  that  the  program  is 
equivalent  to  the  federal  program.  The 
federal  program,  and  the  equivalent 
State  program,  is  necessarily  time 
consuming  and  exact  in  order  to  ensure 
the  protection  of  the  public  health  and 
the  environment.  While  EPA  is 
concerned  that  there  be  adequate 
capacity  to  manage  hazardous  waste, 
EPA  is  not  prepared  to  allow  for  this 
capacity  at  the  expense  of 
environmental  protection.  EPA  feels  that 
the  State  of  Texas  shares  this  concern 
and  is  proceeding  as  expeditiously  as 
possible  to  process  permits. 

Comment:  The  commenter  stated  thai 
there  are  insufficient  guidelines  for  the 
qualifications  of  those  individuals 
responsible  for  issuing  permits. 

Response:  The  specific  qualifications 
of  individual  employees  are  the  concern 
of  the  State  of  Texas.  EPA  is  concerned 
that  the  State  have  a  sufficient  skills  mix 
and  number  of  personnel  to  carry  out  an 
effective  hazardous  waste  program.  In 
the  Program  Description  submitted  with 
the  application  for  final  authorization 
the  State  of  Texas  had  demonstrated 
that  there  is  a  sufficient  number  of  skills 
mix  of  personnel  to  carry  out  the 
authorized  program. 

Comment:  In  many  instances  the  goal 
of  the  State  is  to  publicly  punish 
companies  with  unjust  fines  or  the 
prospect  of  lengthy  legal  procedures 
A'hich  serve  only  to  frighten  others 
away  or  out  of  the  business  altogether. 

Response:  EPA  has  reviewed  the 
State's  enforcement  policy  and  penalty 
policy  and  has  determined  that  the  State 
responds  to  violations  with  actions  and 
penalties  in  the  same  manner  as 
provided  for  by  EPA  regulations.  In 
reviewing  specific  actions,  EPA  has 
found  that  penalty  amounts  are 
generally  appropriate  to  address  harm 
or  risk  to  the  public  health  or 
environment  Part  of  the  reason  for 
assessing  penalties  is  to  provide  a 
deterrent  to  future  violations  by  the 
same  facility  or  others. 

Comment-  The  commenter  states  that 
there  is  a  lack  of  communication 
between  the  State  and  business 
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accounting,  banking  and  insurance 
industries. 

The  commenter  states  that  he  has 
found  the  banking  and  insurance 
industries  baffled  as  to  the  specific 
requirements  needed  by  the  Department. 
Banking  and  insurance  representatives 
are  reluctant  to  provide  verbatim 
contracts  as  required  by  TDH  for  a 
permit  application. 

Response:  EPA  agrees  that  the 
financial  assurance  and  insurance 
requirements  of  the  hazardous  waste 
program  are  complicated.  However,  they 
do  provide  critical  assurances  for 
continued  protection  of  the  public  health 
and  environment.  These  mechanisms 
provide  security  and  resources  for  the 
abatement  and  correction  of  hazardous 
waste  problems.  Federal  regulations  (40 
CFR  Part  264  and  265)  specify  the 
instruments  that  must  be  used  in 
providing  financial  assurance  and 
insurance.  These  regulations  even 
specify  the  wording  that  must  be  used. 
Therefore,  verbatim  contracts  are 
necessary.  These  regulations  and  the 
wording  of  the  instruments  contained 
therein  were  developed  with  the  advice 
and  cooperation  of  the  banking  and 
insurance  industries.  The  State  of  Texas 
has  developed  and  implemented 
financial  assurance  and  insurance 
regulations  which  are  equivalent  to  the 
federal  regulations.  EPA  has  received  no 
indication  from  the  banking  and 
insurance  industries  in  Texas  that  they 
are  "baffled"  by  the  specific 
requirement  of  the  Department.  As  part 
of  the  continuing  overview  process.  EPA 
solicits  and  would  welcome 
communications  from  these  industries 
regarding  Department  requirements. 

Comment:  The  commenter  expresses 
concern  over  the  procedures  used  by 
TDH  to  notify  persons  of  meetings, 
hearings,  etc.,  regarding  regulatory 
development.  As  an  example,  the 
commenter  cited  a  meeting  that  was 
held  on  proposed  regulations  that  would 
affect  the  commenter  and  the 
commenter  was  not  provided  notice  of 
the  meeting. 

Response:  TDH  public  participation 
and  notification  procedures  are  found  in 
the  Program  Description  (page  TDH-18) 
submitted  with  the  application  for  Final 
Authorization.  The  agency  maintains 
extensive  mailing  lists  used  to  provide 
notice  of  hearings,  meetings,  etc.  In  the 
particular  instance  the  commenter  cites, 
it  is  possible  that  he  did  not  receive  a 
notice  of  the  hearing.  However.  EPA 
feels  that  the  State  undertakes  all 
appropriate  actions  possible  to  provide 
proper  notification. 

Comment:  The  commenter  stated  that 
the  goals  of  those  in  charge  of 
implementing  the  hazardous  waste 


program  at  TDH  is  to  decide  where 
there  is  not  to  be  hazardous  waste  and 
postpone  the  real  decision  of  where  to 
really  dispose  of  this  material. 

Response:  EPA  has  had  past  concerns 
with  the  amount  of  time  taken  by  TDH 
to  process  permit  applications.  The 
Department,  however,  has  improved 
recently  and  in  order  to  assure  the 
timely  processing  of  all  permit 
applications,  the  Department  and  EPA 
have  developed,  as  part  of  the  annual 
grant  funding  under  S^tion  3011  of 
RCRA,  a  permit  decision  schedule. 

This  permit  decision  schedule 
specifies  target  dates  for  the  Department 
to  meet  for  each  of  the  critical  activities 
in  the  processing  of  permit  applications. 
The  decision  schedule  calls  for  all  high 
priority  facilities  (land  disposal 
facilities]  to  have  draft  permits  issued 
and/or  final  determinations  made  in 
fiscal  year  1985.  Final  determinations 
will  be  made  on  all  facilities  by  Fiscal 
Year  1988. 

Comment-  The  commenter  asserts  that 
at  present  the  State  program  lacks 
consistency,  a  necessary  pari  of  a  State 
program  as  dictated  by  federal  law.  This 
inconsistent  structure  impedes  the 
disposal  of  waste  and  toxic  chemicals. 

Response:  Section  3006(b)  of  RCRA 
requires  that,  in  order  to  receive  Final 
Authorization,  a  State  program  must  be 
consistent  with  the  Federal  program  and 
State  programs  applicable  in  other 
States.  EPA  has  implemented  this 
requirement  in  40  CFR  Part  271.4.  This 
regulation  defines  a  state  program  as 
being  inconsistent  if:  (1)  Any  aspect  of 
the  State  program  unreasonably 
restricts,  impedes,  or  operates  as  a  ban 
on  the  free  movement  across  the  state 
border  of  hazardous  wastes  from  or  to 
other  states  for  treatment,  storage,  or 
disposal  at  facilities  authorized  to 
operate  under  the  federal  or  an 
approved  state  program:  (2)  any  aspect 
of  state  law  or  of  the  state  program  has 
no  basis  in  human  health  or 
environmental  protection  and  which 
acts  as  a  prohibition  on  the  treatment, 
storage  or  disposal  of  hazardous  waste 
in  the  state;  and  (3)  the  State  manifest 
system  does  not  meet  the  federal 
requirements. 

EPA  has  found  that  the  Texas 
program  complies  with  the  requirements 
of  40  CFR  Part  271.4. 

Comment  The  commenter  also  states 
that  Texas  does  not  have  an  effective 
permit  tracking  system  as  required  by 
federal  law.  This  causes  the  issue  of  a 
company's  permit  status  to  never  be 
clearly  resolved.  Thus  legal  actions  are 
taken  as  a  smoke  screen  for  the 
deficiencies  of  this  tracking  system. 

Response:  EPA  is  aware  of  no  federal 
statutory  or  regulatory  requirement  for  a 


permit  tracking  system.  Such  a  tracking 
system,  though,  is  important  in  providing 
proper  management  of  the  program.  The 
states  are  encouraged  and  assisted  by 
EPA  in  developing  and  implementing 
such  a  system.  Both  TDH  and  TDWR 
have  these  tracking  systems  in  place 
and.  in  reviewing  the  programs.  EPA  has 
found  that  they  are  used  to  good 
advantage. 

Comment  The  commenter  also  made 
several  suggestions  regarding  the 
consolidation  of  state  agencies  and  the 
establishment  of  a  Scientific  Advisory 
Board. 

Response:  EPA  has  noted  these 
comments  and  has  forwarded  them  to 
the  State  for  consideration. 

7.  One  commenter  philosophically 
supports  the  Final  Authorization  of  the 
Texas  program  but  cannot  presently 
support  an  EPA  decision  for  final 
delegation  of  the  RCRA  program  to  the 
State  until  the  present  deficiencies  and 
discrepancies  in  the  State  program  are 
addressed  effectively.  The  commenter 
made  several  specific  comments 
summarized  and  responded  to  below. 

Comment  EPA  should  prepare  an 
Environmental  Impact  Statement  (EIS) 
prior  to  any  Final  Authorization  of  the 
Texas  program.  Such  approval  is  a 
major  federal  action  significanUy 
affecting  the  quality  of  the  human 
environment.  A  properly  prepared  EIS 
will  identify  those  issues  most  crucial  to 
Final  Authorization  and  assist  EPA  and 
the  State  in  designing  a  program  that 
can  and  should  be  a  model  for  the 
nation. 

Response:  EPA  has  determined  that 
activities  undertaken  pursuant  to  RCRA 
do  not  require  the  preparation  of  an 
Environmental  Impact  Statement  (EIS). 
EPA  has  made  this  determination  based 
on  the  belief  that  these  activities  are 
undertaken  in  such  a  manner  so  as  to 
ensure  performance  of  an  analysis 
which  is  the  functional  equivalent  to  the 
EIS  requirements.  The  procedures  EPA 
follows  in  considering  a  State's 
application  for  Final  Authorization 
provide  the  same  analysis  of  issues  and 
consideration  of  alternatives  as  would 
be  contained  in  dn  EIS. 

Comment  TDWR  has  failed  to  require 
hazardous  waste  permit  applicants  to 
submit  evidence  of  financial  assurance 
for  closure/post-closure  care,  detailed 
closure  plans,  and  self-inspection 
standards  and  schedules  with  permit 
applications. 

Response:  In  reviewing  early  permit 
applications  processed  by  the  State. 
EPA  noted  that  the  State  did  not  always 
require  applicants  to  submit  all 
necessary  documents.  EPA  pointed  out 
this  discrepancy  to  the  State  and 


process  in  an  siaies,  inciuamg  ipxas. 


agencies,  nowever,  c.rt\  leeis  inai  sucn        neiween  me  siaie  ana  ousinesa 
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immediate  corrections  were  made.  EPA 
notes  that  subsequent  permit 
applications  have  contained  proper 
documents. 

Comment:  TDWR  is  far  behind  in  its 
review  and  final  processing  of  Part  B 
hazardous  waste  permit  applications. 
Although  EPA  may  have  granted  TDWR 
an  extenson  for  calling  in  an  acceptable 
number  of  Part  B's,  the  commenter  feels 
that  the  agency  still  lakes  sufficient 
resources  and  personnel  to  insure  that 
the  large  number  of  outstanding  Part  B 
applications  can  be  thoroughly  reviewed 
and  permits  issued  or  denied. 

Response:  TDWR  has  met  all 
permitting  commitments  for  fiscal  years 
1983  and  1984.  The  agency,  at  EPA's 
request,  has  accelerated  the  call-in  of 
Part  B  permit  applications  in  FY  84  and 
has  exceeded  those  commitments.  The 
agency  has  provided  EPA  a  schedule  of 
accelerating  call-ins  into  FY  86. 

Nevertheless.  EPA  is  concerned  that 
permits  be  called-in  and  processed  in  a 
timely  manner  and  that  quality  reviews 
be  completed.  As  discussed  earlier  in 
this  responsiveness  summary,  EPA  will 
overview  and  assist  the  State  to  ensure 
that  quality  permits  are  issued  in  a 
timely  manner. 

Comment:  The  State  does  not  have  the 
authority  to  assess  administrative 
penalties. 

Response:  As  discussed  earlier, 
authority  to  assess  administrative 
penalties  is  not  a  requirement  for  Final 
Authorization. 

Comment-  The  State  has  failed  to  use 
enforcement  tools  effectively  including 
effectively  pursuing  litigation  and 
recovering  civil  penalties. 

Response:  As  discussed  earlier,  the 
State  and  EPA  have  entered  into  an 
Enforcement  Memorandum  of 
Understanding  in  order  to  provide 
assurance  that  all  enforcement  tools  will 
be  used  to  best  effect. 

Comment:  There  are  problems  of 
coordination  among  State  agencies  in 
the  pursuit  of  enforcement  actions. 

Response:  As  discussed  earlier.  EPA 
is  aware  of  past  problems  of 
coordination.  The  State  has  worked 
closely  with  EPA  to  resolve  these 
problems  of  coordination  and  to  clarify 
jurisdictional  questions. 

Comment:  There  are  questions  about 
discrepancies  between  generator  reports 
and  disposal  reports  of  quantities  of 
waste  shipped  and  received. 

Response:  EPA,  as  a  matter  of  routine, 
frequently  reviews  reports  submitted  to 
the  agencies  from  handlers  of  hazardous 
waste.  Biennial  reports  submitted  to  the 
State  were  only  recently  due  to  EPA. 
EPA,  in  the  continual  and 
comprehensive  overview  role,  will  be 


evaluating  these  reports  for  inaccuracies 
and  discrepancies. 

In  the  meantime,  EPA  invites  reports 
of  specific  instances  of  inaccuracies  and 
discrepancies.  Failure  on  the  part  of  the 
State  to  manage  reporting  by  handlers  of 
hazardous  waste  in  a  manner  equivalent 
to  the  way  EPA  would  manage  such 
reporting  would  be  grounds  for 
withdrawal  of  the  authorized  program 
from  the  State  and  the  implementation 
of  the  federal  program  in  Texas. 

Comment-  Texas  does  not  have  a 
citizen  suit  provision  in  its  hazardous 
waste  law. 

Response:  Citizen  suit  provisions  of 
RCRA  are  found  in  Section  7002(a) 
(Subtitle  G).  Section  3006(b)  requires 
that  State  programs  be  "equivalent  to 
the  Federal  program  under  this  subtitle. " 
(Emphasis  added.)  Section  3006  is  in 
Subtitle  C  of  RCRA. 

EPA  cannot  require  a  State  to  provide 
for  citizen  suits  as  is  contained  in 
RCRA.  Hl^vever,  it  is  EPA's  position 
that  the  citizen  suit  provision  of  RCRA 
is  available  to  all  citizens  whether  or 
not  a  state  is  authorized. 

Comment-  Federal  regulations  (40  CFR 
Part  271.16)  require'that,  in  order  to  be 
authorized,  states  provide  the  right  to 
intervene  in  civil  enforcement  actions  in 
which  citizens  have  interests  that  may 
be  adversely  affected.  If  a  State  does 
not  provide  for  such  intervention,  the 
State  must  provide  adequate  assurances 
that  the  State  will  both  investigate  and 
provide  written  response  to  all  citizen 
complaints;  the  State  will  not  oppose 
intervention  by  any  citizen  when 
permissive  intervention  is  authorized; 
and  the  State  will  publish  notice  of  and 
provide  at  least  30  days  for  public 
comment  on  all  proposed  settlements  of 
civil  enforcement  actions.  Texas,  since 
the  right  of  intervention  is  not  provided, 
has  implemented  the  alternative  through 
a  Memorandum  of  Understanding 
(MOU)  between  the  Texas  Attorney 
General,  the  Texas  Department  of 
Health  and  the  Texas  Department  of 
Water  Resources. 

The  commenter  argues  that  the  MOU 
has  no  binding  effect  on  the  three 
agencies  and  asks  EPA  if  this  MOU  is 
sufficiently  binding  to  provide  the  long 
term  assurances  required  by  40  CFR 
271.16. 

The  commenter  also  states  that  the 
agreement  has  been  ineffective  in 
providing  true  public  participation  in  the 
enforcement  process.  This  assertion  is 
made  on  three  points:  first,  the 
commenter  is  unaware  of  any  instances 
in  which  proposed  settlements  of 
hazardous  waste  suits  have  been 
published  for  30  days  in  order  to  receive 
public  comment  and  suggestions; 
second,  the  State  has  indicated  that 


notices  will  be  published  only  in  the 
Texas  Register,  thus  guaranteeing  that 
no  significant  portion  of  the  general 
public  will  be  aware  of  the  proposed 
settlement.  The  commenters  suggests 
that  a  better  practice  would  be 
publication  both  in  the  Texas  Register 
and  in  newspapers  of  general  circulation 
in  the  area(s]  affected  by  the  suit;  and. 
third,  the  MOU  provides  neither  a . 
program  nor  enforceable  rules  and 
procedures  for  encouraging  and 
responding  to  citizen  complaints  of 
hazardous  waste  violations. 

Response:  There  is  no  requirement  in 
40  CFR  271.16  that  assurances  be  made 
in  the  form  of  regulations.  The 
Memorandum  of  Understanding  is 
sufficient  for  providing  the  necessary 
assurances  to  EPA  because  failure  to 
implement  the  provisions  of  the  MOU 
would  be  grounds  for  EPA  to  withdraw 
the  State's  Authorization. 

Publication  of  such  notices  in  the 
Texas  Register  is  legally  sufficient 
because  the  Texas  Register  is  the 
official  publication  of  the  State  of  Texas 
where  such  notices,  rules  and 
regulations  are  published.  EPA  has 
urged  the  State,  however,  to  provide 
other  notice,  as  suggested  by  the 
commenter,  on  proposed  settlements. 

Procedures  implementing  complaint 
investigation  policies  are  found  in  the 
Program  Description  submitted  with  the 
application  for  Final  Authorization. 
These  procedures  are  found  on  pages 
TDWR-30  and  TDH-24  and  25. 

Further.  EPA  and  the  State  note  that 
notices  of  settlement  have  not  been 
published  as  specified  in  the  MOU 
which  is  referenced  in  the  Attorney 
General's  Statement.  The  State  has 
reaffirmed  the  agreements  in  the  MOU 
and  the  responsibility  to  provide  notice 
of  settlement.  Future  failure  of  the  State 
to  comply  with  the  requirements  of  40 
CFR  271.16  would  be  grounds  for  action 
by  EPA  to  withdraw  the  State's 
authorization. 
•        *        *        •        • 

During  the  public  hearing  the  Hearing 
Officer  extended  the  comment  period 
because  of  the  interest  exhibited  in  the 
Tentative  Decision  to  grant  Texas  Final 
Authorization.  EPA  received  comments 
from  three  persons  during  the  extended 
comment  period  which  ended  October 
24, 1984. 

1.  Comment:  The  commenter  cited  a 
lack  of  financial  competency  and  lack  of 
staffing  adequacy  in  the  State's 
Attorney  General's  Office  and 
enforcement  agencies  and  requested 
that  the  State's  request  for  Final 
Authorization  be  denied. 

The  commenter  also  stated  that  Final 
Authorization  should  not  be  granted 


implementmg  the  hazardous  waste 


statutory  or  regulatory  requirement  tor  a      this  aiscrepancy  to  uie  biate  ana 
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until:  (1)  The  State  passes  a  law  giving 
citizens  the  right  to  sue  both  state 
agencies  for  failure  of  performance,  and 
parties  violating  their  permit  conditions; 
and  (2)  EPA  retains  the  right  to  sue  state 
agencies  or  other  parties  for  failure  to 
have  the  required  permits  and/or 
perform  according  to  permit  conditions 
or  in  any  other  circumstances  when  the 
public  is  endangered  by  hazardous 
wastes. 

Response:  Comments  regarding  the 
financial  competency  of  the  State 
Agencies  have  been  responded  to  earlier 
in  this  responsiveness  summary.  TDWR 
will  grant  federal  funding  to  the 
Attorney  General's  Office  to  provide  an 
increase  in  resources  for  the  pursuit  of 
hazardous  waste  cases. 

EPA  cannot  delay  authorization 
pending  the  receipt  of  those  specific 
authorities  mentioned  by  the 
commenter  (1)  As  discussed  earlier, 
there  is  no  requirement  that  the  State 
have  a  citizen  suit  provision.  The  federal 
citizen  suit  provision,  however,  is 
available  to  citizens  in  an  authorized 
state;  and  (2)  EPA  retains  the  right  under 
Section  3008  of  RCRA  to  take  action 
against  any  person  in  violation  of  any 
requirements  of  the  hazardous  waste 
program.  Additionally,  EPA  may  take 
action  under  Section  7003  of  RCRA 
against  any  activity  that  may  present  an 
imminent  and  substantial  endangerment 
to  health  or  to  the  environment.  EPA 
may  take  this  action  without  regard  to 
the  authorization  status  of  the  State  or 
the  permit  status  of  the  facility. 

2.  Comment  A  commenter  supports 
the  authorization  of  the  State  citing  the 
fact  that  the  review  of  the  commenter's 
permit  application  by  the  State  has  been 
"extremely  diligent,  competent,  and 
thorough." 

Response:  EPA  appreciates  the 
comment  and  recognizes  the  support  for 
the  authorization.  EPA  notes,  though,  as 
discussed  earlier,  that  the  decision  to 
grant  Final  Authorization  is  based  on 
the  standards  found  in  Section  3006(b) 
of  RCRA. 

3.  Comment-  The  commenter  states 
that,  based  on  his  experience  with 
Texas  and  EPA.  and  his  understanding 
of  the  law,  it  seems  clear  that  the 
hazardous  waste  management  program 
of  the  State  of  Texas  is  equivalent  to  the 
federal  program  and  that  EPA  should 
grant  Final  Authorization  to  the  State. 

The  commenter  also  provides 
comments  on  the  provision  for  citizen 
suits  in  the  state.  The  commenter  writes 
to  support  the  concept  that  the  citizen 
suit  provisions  of  Section  7002  of  RCRA 
is  in  force  in  authorized  states. 

Response:  EPA  has  determined  that 
the  Texas  Hazardous  Waste 
Management  program  is  equivalent  to 


the  federal  program  and  is  eligible  for 
Final  Authorization.  EPA  appreciates 
the  support  of  the  commenter  for  the 
decision.  EPA  also  appreciates  the 
suppor|  regarding  the  citizen  suit 
provisions. 

Decision 

After  reviewing  the  public  comment, 
re-evaluating  the  State's  submittal  in 
light  of  those  comments,  and  considering 
the  performance  of  the  State  under 
Interim  Authorization,  it  is  my 
conclusion  that  Texas'  application  for 
Final  Authorization  meets  all  of  the 
regulatory  and  statutory  requirements 
established  by  RCRA. 

Accordingly,  Texas  is  granted  Final 
Authorization  to  operate  its  hazardous 
waste  management  program  in  lieu  of 
the  federal  program  in  Texas.  This 
means  that  Texas  now  has 
responsibility  for  permitting  treatment, 
storage  and  disposal  facilities  within  its 
borders  and  for  carrying  out  all  other 
aspects  of  the  RCRA  program.  Texas 
also  has  primary  enforcement 
responsibihty.  although  EPA  retains  the 
right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  action  under  Sections  3008. 
3013.  and  7003  of  RCRA. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  Final  Determination 
from  the  requirements  of  Section  3  of 
Executive  Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  entities.  This  authorization 
effectively  suspends  the  applicability  of 
certain  Federal  regulations  in  favor  of 
Texas'  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burden  on  small 
entities.  This  Final  Determination 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

.  List  of  Subjects  in  40  CFR  Part  271 

Hazardous  materials.  Indian  lands. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Intergovernmental  relations. 
Penalties,  Confidential  business 
information. 

Authority 

This  Final  Determination  is  issued 
under  the  authority  of  Sections  2002(a). 
3006,  and  7004(b)  of  the  Solid  Waste 
Disposal  Act  as  amended  (42  U.S.C. 


2912(a).  6926,  6974(b))  and  EPA 

delegation  8-7. 

Dated:  November  21. 1984. 
Dick  Whittinston, 

Regional  Administrator. 

|FK  Doc  M-3247S  Filed  11-11-M:  tM  ami 
MUJNQCOOE  %S»-»-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15, 73,  and  74 

IRM-170»;  RM-2894;  G«n.  Docket  No.  83- 
114;  FCC  84-521) 

A  Re-Examination  of  Technical 
Regulations 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  On  February  17, 1983,  the 
Commission  adopted  a  Notice  of  Inquiry 
(NOI)  and  Proposed  Rule  Making 
(NPRM).  The  purpose  of  the  NOI  was  to 
examine  certain  of  the  Commission's 
technical  regulations  with  the  intent  of 
eliminating  those  that  no  longer  serve 
useful  purposes,  replacing  those  that  are 
overly  burdensome  with  less 
constraining  regulations  or  retaining 
those  which  are  found  to  be  acceptable, 
without  undermining  the  Commission's 
responsibility  under  the 
Communications  Act  of  1934,  as 
amended.  In  the  NPRM  we  proposed  to 
eliminate  rules  that  specify  minimum 
quality  levels  of  service.  This  action 
adopts  those  proposed  changes 
pertaining  to  AM,  FM  and  TV  station 
transmission  system  requirements  and 
auditory  assistance  receivers. 
date:  Effective  December  7, 1984. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael ).  Marcus,  Office  of  Science  and 

Technology,  (202)  632-7040 
John  A.  Reed,  Office  of  Science  and 

Technology.  (202)  653-6288. 
John  A.  Karousos.  Mass  Media  Bureau. 

(202)  632-9660. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

47  CFR  Part  15 

Communications  equipment  Radio. 
Reporting  requirements. 

47  CFR  Part  73 

Radio  broadcast.  Television. 
47  CFR  Part  74 

Television. 


comprehensive  overview  role,  will  be  second,  the  State  has  indicated  that 


Authorization  should  not  be  granted 
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Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of:  A  Re-Examination  of 
Technical  Regulations:  RM-1709.  RM-2894, 
Gen.  Docket  No.  83-114. 

Adopted:  November  8. 1984. 

Released:  December  7, 1984. 

By  the  Commission:  Commissioner  Quello 
concurring  and  issuing  a  statement. 

Introduction 

1.  On  February  17. 1983.  the 
Commission  adopted  a  Notice  of  Inquiry 
and  Proposed  Rulemaking  ("Notice")  in 
the  above  captioned  matter  requesting 
comments  on  the  general  concepts  of 
technical  regulation  and  proposing 
certain  specific  rule  deletions  in  Parts  15 
and  73. 

2.  This  Report  and  Order  (R&O)  sets 
forth  our  analyses  and  conclusions  on 
the  general  regulatory  policies  covered 
in  the  Notice,  on  the  issues  raised 
thereon  in  the  conunents  and  replies, 
and  on  the  specific  rule  deletions 
proposed  in  the  Notice.  These  general 
policies  will  help  formulate  additional 
deregulatory  rulemaking  proposals  in 
related  proceedings  which  will  focus  on 
particular  categories  of  service  and 
equipment. 

3.  We  wish  to  emphasize  that  our 
principal  objective  in  this  and  future 
proceedings  of  its  kind  is  to  eliminate 
unnecessary  technical  regulations  and 
thereby  create  an  environment  that 
encourages  innovation  and  avoids 
unnecessary  and  costly  rulemaking.  For 
several  years  the  Commission  has  been 
examining  all  of  its  rules  and  policies 
and  major  deregulatory  actions  have 
resulted,  it  is  our  intention  to  extend  our 
scrutiny  to  the  area  of  technical 
regulation. 

Procedural  Matters 

4.  Four  general  points  were  expressed 
by  the  commenters  dealing  with  nature 
and  scope  of  this  proceeding.'  First, 
there  were  concerns  that  the  Notice  was 
either  too  broad  in  encompassing  too 
many  regulations,  too  narrow  to  achieve 
the  Commission's  goals,  or  ill- 
constructed  to  encourage  commenters  to 
respond  to  areas  outside  of  their 
interests.  Second,  there  were  concerns 
that  the  regulations  under  consideration 
are  intertwined,  interdependent,  and 
require  complex  assessment.  Third.  CBS 
and  NAB.  among  others,  believed  there 
was  the  need  for  an  advisory  committee 
as  a  prerequisite  for  further  action. 
Finally,  several  commenters  argued  for 
the  retention  of  many  technical 
regulations  maintaining  that  section  303 
of  the  Communications  Act  mandates 


that  the  Commission  regulate  technical 
quality,  interoperability  and 
interference. 

Discussion 

5.  In  the  Notice  we  divided  the 
technical  regulations  into  categories 
according  to  their  primary  purpose.  The 
categories  were  interference  control, 
spectnun  efficiency,  interoperability  and 
signal  quality.  Understanding  that  a  rule 
can  serve  more  than  one  purpose,  we 
employed  a  basic  classification  scheme 
that  would  facilitate  the  deregulatory 
efforts.  On  balance  we  believe  this 
approach  will  work.  Other  approaches 
to  classification  were  mentioned  in  the 
Notice.  For  instance,  the  rules  could  be 
divided  functionally,  rather  than  by 
purpose,  into  performance,  design  and 
conduct  regulation. 

6.  Commenters  generally  seemed  less 
interested  in  our  methodology  than  in 
what  rules  we  proposed  to  eliminate. 
Many  of  the  commenters  complained 
that  the  Notice  was  too  broad  to  allow 
adequate  discussion  of  all  major  areas 
of  technical  regulation.  Indeed,  the 
Notice  was  very  broad.  Its  purpose  was 
to  provide  an  overview  of  the 
Commission's  technical  standards  as 
well  as  a  reasonable  scheme  for  their 
examination.  It  was  a  vehicle  to 
stimulate  thought  and  acquaint  the 
public  with  our  intentions.  Many  of  the 
comments  concerned  only  rather  narrow 
issues  of  particular  concern  to  one  area 
of  regulation. 

7.  Some  commenters  warned  that 
some  technical  rules  are  so  intertwined 
with  others  that  too  specific  a 
proceeding  will  prove  useless.  In  general 
we  observed  that  within  each  rule  part 
there  can  be  an  often  complex 
relationship  between  rules.  In  fact  some 
of  the  rules  we  are  deleting  today  can  be 
dispensed  with  largely  because  we  are 
keeping  others.  This  seems  not  to  be  the 
case,  however,  between  the  rule  parts 
themselves.  In  a  sense,  the  very 
organization  of  the  rules  suggests  a  part 
by  part  approach. 

8.  Some  commenters  claimed  the  need 
for  an  advisory  committee  as  a 
prerequisite  for  further  action.*  We  feel 
that  we  can  address  the  technical  needs 
of  specific  services  on  a  case-by-case 
basis  using  the  traditional  notice  and 
comment  procedure  that  ensures 
industry  participation.  Industry  groups 
need  not  wait  for  rulemakings,  however. 
We  urge  industry  to  use  existing 
associations  and  standards 
organizations  to  consider  and  suggest 
possible  changes  to  regulations  in 
advance  of  Commission  action. 


9.  With  respect  to  arguments  about 
the  Commission's  mandate,  we  note  that 
section  303  of  the  Act  authorizes 
regulation  over  the  external  effects  and 
the  purity  and  sharpness  of  emissions  of 
stations  ".  .  .  from  time  to  time,  as 
public  convenience,  interest  or  necessity 
requires."  Clearly  there  is  no 
requirement  that  we  continue  regulation 
in  areas  where  we  find  such  regulation 
is  no  longer  in  the  public  interest.  We 
have  the  authority,  if  not  an  obligation, 
to  review  all  of  our  technical  regulations 
in  light  of  changes  that  have  occurred  in 
telecommunications  markets  since  these 
rules  were  adopted  and  to  determine 
whether  such  regulations  still  serve  the 
public  interest.* 

Interference  Control 

10.  In  the  Notice  we  stated  that 
"interference  control  is  a  valid,  even 
essential,  government  function"  and  that 
existing  technical  regulations  may  be 
the  most  direct  means  of  achieving 
interference  control.  Concern  in  the 
comments  focused  on  the  necessity  to 
exercise  caution  in  revising  the  present 
rule  structure  and  the  feasibility  of 
specific  types  of  rule  changes.*  We  agree 
and  reaffirm  the  key  nature  of  our 
interference  prevention  role  and  we 
intend  to  use  all  deliberate  caution  in 
reexamining  our  present  rule  structure. 
However,  the  present  structure  of 
narrowly  defined  emissions  has  also 
had  a  serious  impact  on  technical 

, innovation.  We  feel  that  our  statutory 
mandate  under  sections  1  and  303(g}  of 
the  Act  requires  us  to  consider  new 
approaches  to  interference  control.  Any 
changes  will  be  proposed  in  further 
rulemakings  of  a  narrower  scope  than 
the  Notice  and  will  give  all  interested 
parties  an  opportunity  to  evaluate  the 
effectiveness  of  the  changes. 

11.  In  the  Notice  we  discussed  the 
equivalent  interference  factor  as  an 
alternative  to  rigidly  specified  co- 
channel  and  adjacent  channel 
separations  and  power  limits.  The 
concept  of  equivalent  interference 
provides  a  mechanism  by  which  a 
licensee  would  be  able  to  use  its 
transmitter,  employing  different  forms  of 
modulation,  so  long  as  no  more 
interference  would  be  caused  than  when 
operating  with  more  conventional  forms 
of  transmission.  To  the  extent  this 
concept  is  employed,  we  will  be  able  to 
eliminate  the  need  for  many 
rulemakings.  Moreover,  a  licensee's  or 
manufacturer's  developmental  plans 


'  See  comment  and  reply  comment  lists  in 
Appendices  A  and  B. 


'See  Comments  of  CBS  and  NAB. 


'See  eg.,  HBO.  Inc.  v.  FCC.  567  F.Znd  9.  36  (D.C. 
Cir.  1977). 

'See  Comments  of  ABC.  MIS.  NAB.  CBS.  and 
Vincom. 


Management  program  is  equivalent  to 


Disposal  Act  as  amenaea  (4<:  U.9.L.. 


television. 
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would  not  have  to  be  spread  on  a  public 
record.  Our  staff  is  presently  studying 
this  approach  in  detail,  and  we  expect  to 
consider  a  more  detailed  proposal  in 
further  proceedings.  We  anticipate  that 
it  will  be  easier  for  the  public  to 
comment  on  a  more  detailed  proposal 
limited  to  a  single  service  category. 

12.  The  Notice  raised  the  possibility  of 
relaxing  frequency  tolerance 
specifications  where  emission  roll-off 
regulations  were  adequate  to  prevent 
adjacent  channel  interference.  While 
one  commenter  supported  this  general 
concept,  several  others  raised  concerns 
of  interference  and  a  decrease  in 
spectrum  efficiency  if  more  flexibility 
was  allowed  in  this  area.  It  was  also 
pointed  out  that  in  services  where  AM 
and  similar  modulations  with  a  strong 
carrier  signal  are  used,  frequency 
tolerance  is  essential  to  controlling 
interference  from  intercarrier  beats.  We 
recognize  those  concerns  and  will 
consider  them  in  drafting  any  specific 
proposals  in  this  area.  We  shall  be 
especially  careful  in  modifying  stability 
rules  in  AM-like  services  susceptible  to 
intercarrier  beat. 

Spectrum  Efficiency 

13.  In  the  Notice  we  reasoned  that 
ensuring  technically  efficient  use  of  the 
spectrum  justifies  regulation  in 
situations  in  which  licensees  lack 
incentives  to  voluntarily  conserve 
spectrum  and  employ  more  spectrally 
efficient  technologies.  We  also  indicated 
that,  where  regulation  of  efficiency  is 
warranted,  it  is  less  constraining  to 
specify  output  or  performance  type 
standards,  such  as  bits  per  second  per 
hertz,  rather  than  particular 
technologies,  such  as  trunking  or  ACSB. 

14.  The  comments  generally  confirmed 
the  Commission's  view  that  spectrum 
efficiency  is  a  valid  regulatory  concern. 
Some  also  agreed  that  increasing 
licensee  flexibility  strengthens  the 
incentive  to  use  the  spectrum  efficiently. 
Some  commenters  felt  that  the 
Commission  should  take  a  more 
aggressive  role  in  promoting  and 
mandating  spectrally  efficient 
technologies,  rather  than  relying  on 
what  those  commenters  perceived  to  be 
weak  or  non-existent  marketplace 
incentives.  Opinions  were  divided  also 
on  the  most  appropriate  method  of 
regulation.  The  general  concept  of 
regulating  system  output  or  performance 
rather  than  specifying  a  particular 
design  or  technology  drew  some 
support,  although  the  complexities  of 
defining  and  measuring  spectrum 
efficiency  were  largely  unaddressed. 

15.  Spectrum  efficiency  will  be  a  valid 
reason  for  technical  regulations  as  long 
as  licensees  incentives  do  not  reflect  the 


economic  value  of  the  spectrum  and  the 
corresponding  incentive  to  be  profligate 
in  its  use.  Also  the  degree  of  regulatory 
control  over  efficiency  will  vary 
according  to  the  particular  service 
category.  The  same  is  true  of  the  best 
method  of  regulation.  We  think,  for 
example,  that  an  output  efficiency 
standard  has  little  relevance  in  the 
context  of  the  present  television 
broadcasting  service  where  technology 
is  almost  totally  standardized  to  ensure 
interoperability  goals.  In  other  services, 
however,  such  a  constraint  may  not 
apply.  We  are  interested  both  generally 
and  in  this  proceeding  with  all 
approaches  to  spectrum  efficiency  that 
rely  on  private  incentives  to  use 
spectrum  wisely. 

Interoperability 

16.  In  the  Notice  we  defined 
interoperability  regulations  as  technical 
rules  that  ensure  that  equipment  owned 
by  different  entities  are  capable  of 
operating  together  in  the  transfer  of 
information.  We  pointed  out  that,  where 
interoperability  standards  were 
desirable,  they  could  be  achieved  by 
voluntary  standards  or  mandatory 
regulations  with  different  costs  and 
benefits  associated  with  each  approach. 
However,  in  the  case  of  interoperability 
mandated  by  law  or  treaty  relating  to 
emergency  channels  in  the  aeronautical 
and  maritime  mobile  services,  we 
clearly  stated  our  intention  of 
maintaining  the  status  quo.* 

17.  Many  parties  argued  the  need  for 
interoperability  regulation  in  the 
broadcast  services.  Several  parties 
raised  issues  of  possible  adverse 
impacts  on  national  security/emergency 
preparedness  (NSEP)  if  the  present  level 
of  interoperability  were  to  diminish 
greatly,  but  none  stated  specifically 
what  level  of  interoperability  they  felt 
was  essential.  A  possible  NSEP  impact 
would  be  a  serious  concern  to  us  and 
will  have  to  be  considered  on  a  case-by- 
case  basis  as  specific  proposals  are 
made  in  future  proceedings.  We  urge 
those  agencies  in  the  NSEP  area  to  start 
considering  interoperability 


'Several  commenters  stated  a  need  for 
interoperability  standards  in  the  Private  Land 
Mobile  Radio  Service  (PU^RS)  However,  the 
Commission  has  traditionally  allowed  P1,MRS 
licensees  a  choice  of  a  small  numt>er  of  enumerated 
modulation  typos:  for  example,  we  presently  allow 
AM.  FM,  and  digital  modulation  for  these  users  (see 
{  90.207  of  our  Rules).  Chir  experience  has  shown 
thai  licensees  understand  their  own  interoperability 
requirements  and  purchase  the  types  of  radio 
equipment  necessary  to  maintain  interoperability 
within  their  fleets.  Those  few  licensees  who  require 
interfleet  interoperability  have  also  been  able  to 
select  equipment  to  meet  their  requirements.  Thus, 
we  see  no  need  at  this  time  for  initiating  direct  FCC 
regulation  of  modulation  choices  in  order  to 
mandate  PLMRS  interoperability. 


requirements  for  specific  services  so 
that  an  overflow  is  available  to  gu<de  us 
in  this  area  in  future  notices. 

18.  Parties  commenting  on  potential 
adverse  effects  of  deleting  the  present 
broadcast  interoperability  requirements 
ranged  from  those  who  said  that  such 
regulation  was  essential  for  the 
interoperability  of  broadcasters  and 
home  receivers  to  those  who  said  such 
regulation  facilitated  receiver  design 
and  lowered  cost.  Others  argued  that 
discontinuing  the  detailed  regulation  of 
broadcasting  emissions  would  have 
little  immediate  effect  on  today's 
standards  due  to  the  interlocking  nature 
of  the  system  but  would  facilitate  the 
introduction  of  evolutionary  changes.  It 
was  noted  also  that  the  impediment  to 
innovation  could  be  alleviated  by  a 
liberal  special  temporary  authority  and 
waiver  policy. 

19.  We  are  aware  of  the  concerns 
about  the  cacophony  that  preceded  the 
formal  regulation  of  radio  in  the  U.S.  in 
1927.  While  detailed  regulation  of 
broadcast  emissions  may  have  been 
helpful  in  introducing  the  services  we 
have  today,  if  is  fair  to  question  the 
continuance  of  this  regulation  in  all 
cases.  Between  1963  and  1983  there 
were  thirteen  R&O's  modifying  {  73.687, 
the  broadcast  transmitter  standards  for 
television.  This  is  because  the  detailed 
nature  of  the  present  rules  requires  a 
rulemaking  for  any  minor  signal  format 
change  even  if  it  is  compatible  with 
existing  receivers.  This  rigidity  thus 
tends  to  delay  innovation  which  may  be 
compatible  with  existing  equipment  and 
to  increase  the  burden  on  the 
Commission  and  the  public 

20.  As  was  pointed  out  above,  the 
interlocking  nature  of  today's  system  of 
broadcast  transmitters  and  receivers  is 
likely  to  discourage  radical  changes  that 
would  obsolete  receivers.  Nevertheless, 
we  recognize  the  concern  of  the 
commenters.  In  future  proceedings 
which  may  explore  the  possibility  of 
decreasing  the  detail  of  present 
interoperatibility  standards,  we  shall 
proceed  with  caution,  carefully 
considering  both  the  power  and  the 
limitations  of  market  forces  and  the  use 
of  voluntary  standards  to  achieve  the 
desired  balance  of  interoperability  and 
flexibility. 

Technical  Quality 

21.  In  the  Notice  we  stated  that  in 
general,  the  existence  or  nonexistence  of 
adequate  competition  and  diversity  in 
the  supply  of  a  service  or  equipment  is 
the  principal,  if  not  the  only,  significant 
factor  in  deciding  whether  to  regulate 
the  technical  quality  of  that  service  or 
equipment.  The  only  clear  exceptions 
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discussed  were  certain  services  and 
equipment  used  by  the  pabiic  primarily 
for  safety  of  life  and  property,  such  as 
aeronautical  and  maritime  mobile, 
which  we  suggested  may  warrant 
regulation  even  if  competitively 
supplied.  We  also  stated  the  view  that 
most  services  and  equipment  under  our 
jurisdiction  are  sufficiently  competitive 
to  warrant  deregulation  of  technical 
quality. 

22.  The  comments  raised  several 
factors  other  than  an  absence  of 
competition  and  diversity  as  reasons  to 
regulate  technical  quality.  One  factor 
mentioned  in  several  cominents  is  the 
inability  of  purchasers  to  evaluate  the 
quality  of  technically  sophisticated 
products  or  to  ensure  they  are  getting 
the  quality  they  want  There  was 
concern  that  communicatians  products 
are  uniquely  difficult  for  consumers 
because  the  devices  owned  or  used  by 
individuals  are  often  only  a  part  of  a 
larger  system  about  which  the  consumer 
has  little  information  and  over  which  he 
has  no  direct  control.  (For  example,  a 
television  viewer  experiencing  poor 
quality  reception  may  have  difficulty 
determining  whether  the  cause  is  the 
receiver  or  some  other  part  of  the 
system.)  Regulating  the  quality  of  the 
transmitter,  it  is  argued,  eliminates  one 
possible  source  of  degradation  and 
simplifies  the  problem  for  consumers. 

23.  This  concern  over  system 
complexity  wll  have  to  be  considered  in 
specific  cases.  However,  we  note  that 
there  are  a  wide  variety  of 
technologically  complex  systems  sold 
today  without  federal  quality 
regulations  except  in  the  safety  area  and 
that  this  nonregulation  is  generally 
successful.  In  some  cases  though, 
telecommunications  systems  do  have 
the  unique  characteristic  of  being  split 
ownership  systems  [e^.,  the  broadcaster 
does  not  own  the  receiver)  and  this 
complicates  the  feasibibty  of  identifying 
the  source  of  a  qualify  problem  by  the 
end  user.  However,  in  services  where 
there  is  effective  competition,  there  are 
still  ways  for  the  consiuner  to  identify 
quality  and  choose  tfife  quality 
consistent  with  their  needs. 

24.  Existing  quality  rules  serve  a 
useful  function  as  engineering 
benchmarks  for  system  designers.  The 
regulation  status  of  these  standards  also 
imposes  a  real  cost  in  that  it  is  time 
consuming  and  expensive  to  go  through 
a  formal  notice  and  comment  procedure 
to  update  tbem.  Moving  such  quality 
rules  to  a  nonregulatory  status  (e.g. 
voluntary  standards)  would  facilitate 
their  updating  and  in  many  respects 
accomplish  the  same  benchmark 
function  as  today.  Indeed  voluntary 


quality  standards  already  exist  in  many 
areas  we  do  not  regulate.* 

25.  Several  parties  expressed  concern 
over  the  viability  of  competition  in  small 
broadcast  markets  and  the  possible 
need  for  continued  quality  regulation  in 
such  markets.  We  have  addressed 
similar  concerns  in  previous  proceedings 
dealing  with  program  deregulation  in 
radio  and  television  ^and  have  found  no 
need  for  a  bifurcated  approach.  There  is 
generally  adequate  competition  between 
broadcasters  and  other  suppliers  of 
programming  and  entertainment. 

26.  Several  commenters  argued  that, 
since  broadcast  licensees  are  trustees  or 
stewards  of  the  public  airways,  they 
should  be  required  to  maintain  a 
minimum  level  of  technical  quality. 
While  we  agree  that  licensees  have  a 
responsibility  to  provide  good  quality 
service,  we  do  not  agree  that  such 
responsibility  justifies  direct  regulation 
of  technical  quality.  To  the  contrary,  the 
pressure  of  competition  and  consumer 
choice  have  brought  about  a  generally 
higher  level  of  technical  quality  than 
required  by  our  Rules. 'The  severe 
penalties  imposed  by  the  competitive 
marketplace  on  licensees  who  provide 
poor  service  make  such  behavior  highly 
unlikely.  Responsible  conduct  by 
broadcasters  need  not  always  be 
mandated  by  quantitative  regulation.* 

Guidelines 

27.  Based  on  the  comments  received 
and  on  our  own  long  experience  in  the 
promulgation  of  technical  regulations, 
we  may  reach  some  conclusions  that 
should  provide  guidance  in  this  and 
other  proceedings.  With  respect  to  the 
broad  categories  of  technical  standards, 
our  findings  can  be  summarized  in  the 
following  principles. 

Interference — The  control  of  harmful 
interference  between  users  of 
telecommunications  services  and 
equipment  is  a  valid  regulatory  function 
of  the  highest  priority.  Technical 
regulations  deemed  essential  to 
interference  control  will  be  retained  but 
will  be  carefully  examined  to  ensure 


*EIA  studio  transmitter  link  (STL)  and  land 
mobile  radio  atandard*. 

^Deregulation  of  Radio.  M  FCC  2d  988  (1981):  TV 
Deregulation.  46  F.R. 

'The  Conuniaaion's  technica]  quality  rules  were 
adopted  some  40  years  a^o  and  establiahed  the 
absolute  minimum  quality  standards  that 
broadcasters  are  required  to  observe.  Since  then. 
sta:e-of-lhe-art  tranamission  (adlilie*  and 
technological  innovations  have  cxcewied.  by  far. 
many  of  the  above  requirements. 

'See  Deregulation  of  Radio.  Docket  70-219.  84 

FCC  2d  at  87,  and  Aural  Power  Docket  83-117. 

F  C.C.  2d (adopted  April  18.  lOM)  at  para  15. 

In  both  proceedings,  the  Commnaion  found  that 
licensees  bad  adequate  inoentives  to  proivide 
satisfactory  signals  and  programming  to  their 
audiences  without  quantitative  standanls. 


they  are  not  unnecessarily  restrictive  in 
areas  unrelated  to  interference  control. 

Spectrum  Efficiency — Mechanisms  to 
ensure  spectrum  efficiency  are  a  high 
regulatory  priority.  However,  explicit 
regulation  of  the  spectrum  efficiency  of 
radio  systems  is  not  required  where  the 
following  two  conditions  are  both  met 
(1)  hcensees  have  an  incentive  to 
operate  efficiently  and  (2)  licensees  are 
given  the  flexibility  to  choose  the 
technical  details  of  their  system.  Where 
significant  flexibility  is  not  possible  and 
some  regulatory  control  is  necessary 
beyond  merely  setting  the  size  of  the 
channel  assignment  the  preferred  type 
of  regulation  is  one  that  specifies  the 
required  spectrum  efficiency  [e.g.,  bits/ 
second/Hertz)  as  opposed  to  a 
particular  technology. 

Interoperability — We  attached  a  high 
priority  to  interoperability  in  many  radio 
services,  however,  the  priority  of 
mandating  specific  interoperability 
through  regulation  varies  depending  on 
the  service.  Direct  Commission 
regulation  of  interoperability  is  useful  in 
several  cases  such  as  (1)  in  systems 
where  instant  communications  between 
all  stations  is  critical  to  safety  (e.g.  the 
maritime  and  aeronautical  distress 
frequencies),  (2)  in  systems  where 
interoperability  can  be  shown  to  be 
critical  to  national  security/emergency 
preparedness  concerns  (e.g.  the 
Emergency  Broadcast  Service),  and  (3) 
in  helping  the  introduction  of  new 
services  involving  large  public 
participation  (e.g.  cellular  radio  ' 

telephone  service).  In  non-safety  cases 
where  we  consider  mandatory 
standards  we  will  consider  them  on  a 
case  by  case  basis,  and  we  will  consider 
whether  the  benefits  of  standards 
outweighs  the  costs  and  time  delay 
involved.  We  will  seek  to  deregulate 
standards  when  (1)  it  can  be  determined 
that  they  are  sufficiently  well 
established  to  be  maintained  as 
voluntary  standards  and  (2)  enough 
equipment  is  installed  to  give 
manufacturers  and  service  providers  the 
incentive  to  make  any  new  changes 
compatible  with  the  original  equipment. 
In  these  non-safety  cases,  we  %vill  also 
consider  alternatives  to  mandatory 
standards  tihat  endorse  or  give  a 
preference  to  a  specific  standard  rather 
than  requiring  it.'" 

Technical  Quality— While  the 
Commission  has  the  discretiohary 
authority,  in  many  cases,  to  regulate  the 
technical  qualify  of  telecommunications 
services  and  equipment,  we  find  that  ii 


"See  Multichannel  TV  Sound.  See  Second  Report 
and  Order.  Docket  21323,  (Adopted  May  2a  19B4). 
FCC  84-116. 
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is  not  generally  in  the  public  interest  to 
do  so.  Exceptions  to  this  are  limited  to 
cases  where  there  are  explicit  statutory 
or  treaty  mandates  or  some  other 
overriding  factor  such  as  safety  of  life 
and  property.  The  provisions  of  most 
telecommunications  equipment  and 
services  can  be  considered  sufficiently 
competitive  to  consider  deregulation  of 
technical  quality. 

28.  It  must  be  emphasized  that  the 
principles  we  have  just  enunciated  are 
intended  to  be  understood  not  as  dogma 
but  as  useful  tools  to  help  us  in  the 
future.  It  is  not  our  desire  to  set  adrift 
established  industries  and 
communications  services.  We  intend  an 
incremental  approach  to  technical 
deregulation.  We  do  not  expect  this 
deregulation  to  occur  in  a  void.  It  can  be 
assumed  that  responsible  industry 
organizations  will  continue  to  develop 
and  promulgate  what  they  perceive  to 
be  useful  voluntary  standards.  We 
anticipate  that  the  Commission  will 
coordinate  this  process  with  the 
appropriate  industries  and  the  standards 
organizations. 

Spedflc  Rule  Changes 

29.  The  Notice  stated  reasons  for 
undertaking  this  review  of  the  technical 
rules  and  regulations  with  the  hope  of 
modifying  burdensome  rules  to  stimulate 
technological  innovation  in 
communications  and  to  create,  to  the 
maximum  extent  possible,  an 
unregulated,  competitive  marketplace 
environment  for  the  development  of 
communications.  The  technical  quality 
regulations  are  prime  examples  of  rules 
that  were  needed  at  one  time  to  foster 
the  growth  of  an  industry  by  providing 
common  specifications  for  everyone. 
Indeed,  especially  in  the  broadcasting 
field  where  the  transmitting  and 
receiving  equipment  is  designed  and 
owned  by  different  groups,  the  quality 
regulations  provided  standards  for  the 
development  of  compatible  transmitting 
and  receiving  equipment.  Today,  the 
broadcasting  industry  is  mature.  We  are 
confident  that  the  quality  of  broadcast 
stations  will  remain  high.  Never  before 
have  so  many  sources  of  entertainment 
been  vying  in  the  marketplace  to  please 
the  consumer.  Cable  television,  digital 
audio  disks,  VCR's,  satellite 
programming,  computer  games,  and 
other  alternate  sources  of  entertainment 
will  provide  the  necessary  incentive  for 
broadcasters.  Taking  these  factors  into 
consideration,  in  the  NPRM  we 
proposed  the  deletion  of  various 
broadcast  quality  regulations  as  well  as 
certain  quality  standards  in  Part  15  of 
the  Rules.  We  turn  now  to  a  discussion 
of  these  regulations. 


Section  73.40 — AM  Transmission 
System  Performance  Requirements 

30.  NAB  argues  that  subparagraph 
73.40(a)(2)  must  be  retained  because  of 
the  potential  for  interference  to  adjacent 
channels  that  would  result  from  its 
deletion.  ABES  and  Robert  Jones,  P.E.. 
believe  these  are  minimum  standards 
and  should  be  required  of  all  licensees. 
NRBA  does  not  favor  the  deregulation  of 
S  73.40  of  the  Commission's  rules  as 
proposed  in  the  Notice.  However.  NRBA 
offers  an  alternative  to  the  proposal,  i.e.. 
that  a  mere  certification  by  the 
manufacturer  that  a  broadcast 
transmitter  meets  the  requirements  of 

§  73.40  would  be  sufficient  to  protect  the 
broadcast  licensees."  Cox  indicated 
that  this  Section  covers  requirements  for 
the  general  design  of  AM  broadcast 
equipment  as  well  as  for  providing  the 
standard  for  checking  equipment     t 
performance  and.  therefore,  should  be 
retained.  Jules  Cohen  and  Associates. 
P.C.,  object  to  the  deletion  of  this 
Section,  believing  it  to  be  necessary 
from  the  interference  control  and 
spectrum  efficiency  viewpoints. 
Motorola  submits  that  eliminating  the 
quality  standards  specified  in  SS  73.40 
and  73.128  of  the  Commission's  rules 
would  cast  a  pall  of  uncertainty  over 
AM  stereo  as  broadcasters  and  receiver 
manufacturers  grapple  with  revised 
regulations.  This  could  only  degrade  the 
quality  of  AM  stereo.  Thus,  Motorola 
requests  the  above  rules  be  retained.  On 
the  other  hand,  Harris  agrees  with  the 
Commission  that  marketplace 
competition  has  brought  about  higher 
standards  and  agrees  with  the  proposed 
deletions.  CBS,  like  Harris,  also  favors 
relaxed  quality  standards  believing  that 
the  proposed  rules  are  generally 
surpassed  by  present  transmission 
equipment  and  should  be  deleted. 

31.  An  analysis  of  those  regulations 
proposed  for  deletion  in  S  73.40(a)  is  as 
follows:  Subparagraph  (1)  describes  the 
minimum  level  of  modulation  of  which  a 
transmitter  must  be  capable.  A 
broadcaster  operating  below  this 
modulation  level  would  experience  a 
decrease  in  coverage  area.  Thus,  there  is 
an  economic  incentive  for  the 
broadcaster  to  continue  to  meet  this 
specification,  even  without  a 
quantitative  requirement  and  we  feel 
that  operation  at  a  low  modulation  level 
is  unlikely.  Subparagraph  (2)  specifies 
the  maximum  permissible  level  of 
harmonic  distortion,  subparagraph  (5) 


"This  form  of  "certirication"  has  already  been 
provided.  Broadcast  transmitters  are  now 
authorized  by  a  grant  of  notification  instead  of  type 
acceptance.  See  Report  and  Order,  Gen.  Docket  No. 
83-10.  adopted  January  10. 1984.  FCC  84-21,  49  FR 
3991  published  February  1. 1964. 


limits  noise  on  the  transmitted  signal, 
and  subparagraph  (4)  specifies  the 
degree  of  carrier  amplitude  regulation 
for  the  transmitter.  Some  of  the 
commenters  argued  that  deletion  of 
these  rules  would  lead  to  interference  to 
channels  adjacent  to  the  broadcaster 
whose  signal  did  not  comply.  We 
believe  that  this  will  not  happen 
because,  first  we  are  retaining  the 
provisions  of  S  73.44(a)  which  directly 
limit  emissions  on  adjacent  chaaiels 
and.  second,  any  transmission  which  is 
of  such  poor  quality  that  it  causes 
interference  on  adjacent  channels  will 
also  appear  to  be  of  poor  quality  to  the 
intendeid  listeners  and  will  a^ect  the 
broadcasters  own  audience  by  making 
his  signals  virtually  unusable. 

32.  Subparagraph  (3)  concerns  the 
frequency  response  characteristics  of 
the  broaticast  transmitter.  This  is  a 
quality  standard  and  variance  firom  it 
has  no  potential  for  increasing  the  level 
of  interference  to  other  stations.  It  is 
believed  that  the  marketplace  incentives 
are  sufficient  for  the  broadcaster  to 
determine  the  "fiatness"  of  the 
frequency  response  absent  regulation. 
Regardless,  audio  processing  by  the 
broadcaster  could  be  used  to  change  the 
frequency  response  under  the  existing 
regulations.  This  rule,  therefore,  can  be        r 
deleted. 

33.  Accordingly,  after  review  of  the 
comments  we  still  believe  that  the 
marketplace  forces  are  sufficient  to 
ensure  that  broadcasters  will  continue 
to  meet  high  quality  standards  without 
Commission  regulation.  Therefore, 
subparagraphs  73.40  (a)(1)  through  (a)(5) 
will  be  deleted,  as  proposed.  These 
deleted  standards  apply  only  to 
monophonic  AM  operation.  Changes  to 
the  specifications  relating  to 
stereophonic  AM  operation  were  not 
proposed  in  the  Notice  but  will  be 
considered  in  a  futiue  proceeding. 

Section  73.317^FM  Transmission 
System  Requirements 

34.  Except  for  CBS  and  Harris,  the 
majority  of  commenters  opposed  the 
Commission's  proposal  to  eliminate 
subparagraphs  (a)(1)  through  (a)(5)  of 
this  Section.  They  believed  that:  (a) 
subparagraph  73.317(a)(1)  should  be 
retained  because  it  directly  alTects 
interference  to  adjacent  FM  channels; 
(b)  subparagraph  73.317(a)(2)  deals  with 
preemphasis  standards  which  are 
required  to  ensure  interoperability 
among  various  pieces  of  equipment  and, 
therefore,  should  be  retained;  and  (c) 
subparagraphs  73.317  (a)(3)  through 
(a)(5)  must  be  retained  as  guidelines  in 
order  to  determine  performance 
objectives.  Harris  and  CBS  believe  that 
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the  above  subparagraphs  are  generally 
surpassed  by  present  transmission 
equipment  and  should  be  deleted.  CBS 
regards  as  unclear  the  impact  of 
removing  subparagraph  73.317(a)(2)  but 
concludes  that  its  deletion  would  be 
preferable  to  its  retention. 

35.  Under  S  73.317(a).  subparagraphs 
(1).  (3).  (4).  and  (5)  deal  with  the 
transmitter  characteristics  of  minimum 
level  of  modulation,  harmonic  distortion, 
frequency  modulated  noise,  and 
amplitude  modulated  noise, 
respectively.  For  the  same  reasons  as 
discussed  for  S  73.40,  the  broadcaster 
has  an  economic  incentive  to  maintain 
these  specifications  without  the  need  for 
Commission  regulation.  However, 
subparagraph  (a)(2)  deals  with  the  pre- 
pmphasis  apphed  to  the  modulating 
signal  with  a  corresponding  de-emphasis 
contained  in  the  receiver.  This  standard 
ensures  interoperability  between  the 
receiver  and  the  transmitter,  and  that 
portion  related  to  pre-emphasis  will  be 
retained  at  this  time.  While  the 
broadcaster  can  still  use  audio 
processing  to  change  the  characteristics 
of  the  received  signal,  the  retention  of 
this  standard  will  ensure  that  the 
recovered  signal  will  be  the  same  as 
that  processed  audio  supplied  by  the 
broadcaster.  It  ia  not  necessary  to  retain 
the  minimum  frequency  response 
requirement  which  is  also  contained 
within  this  regulation.  Frequency 
response  is  clearly  a  quality  standard 
that  need  not  be  mandated  by  the 
Commission.  Accordingly,  it  is 
appropriate  to  delete  subparagraphs 
(a)(1)  and  (a)(3)  through  (a)(5)  and  revise 
subparagraph  (a)(2)  of  §  73.317  and  defer 
to  the  marketplace.  We  will  consider 
possible  further  modification  of  the  pre- 
emphasis  standard  of  subparagraph 
(a)(2)  in  a  future  proceeding  which  will 
review  the  FM  service  technical 
standards  in  depth.  However,  we  are 
modifying  the  pre-emphasis 
requirements  as  per  the  attached 
appendix  because  we  find  that  it  is  in 
the  best  interest  of  the  broadcaster  to 
adhere  to  the  pre-emphasis 
characteristics  as  closely  as  possible. 

Section  73.687— TV  Transmission 
System  Requirements 

36.  NAB  argues  that  television 
transmission  system  performance 
regulations  should  be  retained,  and  that 
subparagraphs  73.687  (a)(1)  and  (a)(2) 
are  essential  to  the  design  of  television 
transmisraon  systems  with  possible 
interference  control  implications.  NAB 
argues  that  subparagraph  73.687(a)(3) 
governs  out-of-band  radiation  from 
television  stations,  and  its  purpose  is  to 
control  interference;  subparagraph 
73.6B7(a)(4)  provides  measurement 


procedures  to  demonstrate  compliance 
with  the  provisions  of  subparagraph 
73.687(a)(3);  subparagraph  73.687(a)(5), 
while  not  specifically  related  to 
interference  to  other  stations,  must  be 
maintained  as  a  guideline; 
subparagraphs  73.667(a)(6)  indirectly 
controls  interference  to  adjacent 
channels;  subparagraphs  73.687  (a)(7) 
through  (a)(9)  assure  compatibility 
between  stations  and  receivers; 
subparagraph  73.687(b)(1)  indirectly 
controls  interference  to  upper  adjacent 
televisions  channels;  and,  subparagraph 
73.687(b)(2)  defmes  the  audio  pre- 
emphasis  curve  which  is  used  as  a 
design  criterion  by  television  transmitter 
and  receiver  manufacturers.  Lastly, 
subparagraphs  73.687  (a)(3)  through 
(a)(7)  contain  aural  transmitter 
performance  objectives  and 
measurement  procedures.  Other 
commenters  hold  similar  views  and  urge 
the  Commission  to  retain  these 
standards.  The  Association  of  Maximum 
Service  Telecasters  (AMST)  holds  a 
different  view  regarding  subparagraphs 
73.687(a)  (1),  (2)  and  73.687(b)  (1)  and  (3) 
through  (9).  AMST  states  that  although 
these  standards  may  not  serve  the  goals 
of  interference  prevention,  spectrum 
efficiency  or  interoperability,  they  are 
good  indicators  for  judging  station 
performance.  CBS  supports  the  proposed 
deletion  of  paragraphs  76.687  (a)  and  (b) 
as  being  either  too  loose  to  be  of  any 
real  significance  or  too  well  established 
to  be  needed  any  longer. 

37.  Under  S  73.687(a),  subparagraphs 
(1)  and  (2)  specify  the  shape  of  the 
demodulated  video  signal.  While  severe 
deviations  from  the  existing  regulations 
could  adversely  affect  the  television 
reception  of  the  broadcaster  involved, 
these  subparagraphs  are  primarily 
concerned  with  signal  quality.  Any 
degradation  of  these  signal 
specifications  would  affect  the  picture 
quality,  providing  the  broadcaster  with 
an  economic  incentive  to  maintain  these 
standards  without  Commission 
regulation.  Subparagraph  (9)  states  that 
the  video  input  signal  and  the 
transmitted  video  signal  should  have  a 
linear  relationship.  Again,  this  is  a 
matter  of  quality  that  need  not  be 
addressed  by  regulation. 

38.  Section  73.687(b)  regulates  the 
characteristics  of  the  transmitted      » 
television  aural  signal.  The 
subparagraphs  are  identical  to  those 
employed  for  the  FM  broadcast  service 
under  S  73.317(a)  with  the  same 
interference  or  quality  concerns. 
Accordingly,  we  will  again  defer  to  the 
marketplace  for  subparagraphs  (a)(1), 
(a)(2),  (a)(9),  (b)(1),  part  of  (b)(2),  and 
(b)(3)  through  (b)(5)  of  S  73.667.  On  the 


other  hand,  our  review  of  subparagraphs 
(a)(3)  through  (a)(8)  and  {b)(2)  suggests 
that  these  rules,  to  one  extent  or 
another,  are  intended  not  only  to 
improve  quality  but  to  prevent 
interference  and  promote 
interoperability.  However,  we  are 
modifying  the  pre-emphasis  requirement 
to  be  parallel  to  the  change  we  are 
making  in  the  FM  service  which  we 
described  in  paragraph  35.  These 
subparagraphs  will  be  reviewed  again  in 
a  future  proceeding  dealing  with 
television  technical  regulations  and  will 
be  retained  in  the  interim. 

Miscellaneous  Broadcasting  Matters 

39.  NAB  and  AMST  suggested  that  the 
technical  description  of  many  quality 
regulations  proposed  for  deletion  should 
at  least  be  maintained  in  some  manner 
as  guidelines  or  voluntary  standards  of 
good  engineering  practices  that  can 
serve  as  a  reference  for  system 
designers.  It  would  be  preferable  if  the 
needed  standards  were  eventually 
incorporated  into  existing  or  new 
publication  by  the  voluntary  standards 
development  organizations  (e.^.,  ElA. 
IEEE,  NAB,  etc.).  However,  it  may  not  be 
possible  to  do  this  at  an  early  date,  and 
the  Commission  may  have  to  fill  the 
void  between  the  time  when  the 
technical  standards  are  removed  from 
the  Regulations  and  the  time  that  they 
appear  in  publications  of  the  voluntary 
standards  organizations.  The 
Commission  can  make  the  standards 
available  for  the  guidance  of  and  use  by 
the  private  sector.  These  standards 
would  be  issued  in  the  form  of  Office  of 
Science  and  Technology  (OST)  Bulletins 
and  would  contain  the  information 
removed  from  the  rules.  It  is  planned 
that  publication  of  these  Bulletins  would 
continue  only  so  long  as  the  information 
was  found  to  be  needed  and  was  not 
available  from  a  private  sector 
publication. 

40.  Consequent  to  our  decision  to 
delete  the  pertinent  subparagraphs  of 
§  §  73.40,  73.317,  and  73.687  of  the 
Commission's  rules,  as  outlined  above, 
we  are  also  deleting  as  moot  the 
licensee  proof  of  performance 
requirements  of  S  73.1.S90(b)(l)(i),  (ii), 
(iii),  (iv);  (b)(3)  (I),  (ii),  (iii),  (iv);  (c)(1) 
and  (c)(6).  We  are  revising 
subparagraph  (b)(3)  of  {  73.1570  of  the 
Commission's  rules  to  define  the  total 
modulation  of  the  aural  carrier  for 
monophonic  TV  transmitters  which  was 
previously  defined  in  §  73.687. 
Additionally,  we  take  this  opportunity  to 
dismiss  as  moot  two  pending  petitions 
for  rule  making  (RM-2894  and  RM-1709, 
filed  by  the  NAB  and  Christopher  Philip 
Payne  respectively),  urging  the 
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Commission  to  revise  its  "audio  fidelity 
rules."  These  rules  are  deleted  herein. 

Sections  15.361.  15,363.  and  15.365— 
Auditory  Assistance  Devices 

41.  In  addition  to  the  Part  73  matters 
discussed  abanre,  the  Notice  proposed  to 
delete  SS  15.361. 15.363.  and  15.365 
which  specify  standards  for  frequency 
stability,  selectivity  and  desensitization. 
and  image  frequency  response, 
respectively,  for  auditory  assistance 
receivers.  We  have  classified  these 
regulations  under  the  categor>'  of 
minimum  quality  standards.  Their 
proposed  deletion  is  consistent  with  the 
idea  that  control  of  the  technical  quality 
of  certain  competitively  supplied 
equipment  can  be  satisfactorily 
obtained  through  marketplace  forces 
and  need  not  be  mandated  by  the 
Commission. 

42.  Comments  concerning  these 
proposals  were  filed  by  NAB,  Phonic 
F^r,  Inc.,  and  Williams  Sound  Corp. 
Williams  Sound  Corp.  supported  our 
proposal  and  agreed  with  our  belief  that 
these  technical  parameters  could  be 
controlled  throti^  the  marketplace 
forces.  The  other  commenting  parties 
opposed  the  deletion  of  these  rules 
stating  that  these  rules  are  related  to 
interference  rather  than  quality  and  that, 
in  any  case,  the  special  needs  of  the 
hearing  impaired  justify  this  form  of 
regulation. 

43.  We  agreed  that  the  specified 
regulations  address  the  matter  of  the 
degree  of  interference  experienced  by 
the  receiver.  However,  these  rules  are 
concerned  with  the  quality  of  reception 
rather  than  ■  source  of  interference  to 
other  radio  operations.  Gener<illy, 
standards  for  controlling  interference 
from  transmitters  address  the  matter  of 
radio  frequency  emissions  and  the 
effects  of  those  emissions  on  other  users 
of  the^pectrum.  In  this  case,  these 
receiver  rules  address  the  ability  of  the 
receiver  to  reject  an  interfering  signal 
and  are  directly  related  to  the  quality  of 
the  received  signal.  Thus,  these 
regulations  are  correctly  classified  as 
minioium  quality  standards.  It  should  be 
noted  that  we  are  not  dealing  here  with 
home  electronic  equipment.  Such 
devices  may  be  regulated  with  respect 
to  susceptibility  to  interference  pursuant 
to  section  302  of  the  Communications 
Act. 

44.  It  is  believed  that  the  special  needs 
of  the  hearing  impaired  will  be  more 
effectively  addressed  by  the  deletion  of 
these  Part  15  regulations.  This  will 
provide  the  users  with  the  advantage  of 
having  a  range  of  cost /performance 
combinations  which  may  meet  their 
needs  better  than  a  single  standard 
design.  Under  the  proposal  being 


implemented  by  this  action,  auditory 
assistance  users  will  be  able  to 
purchase  the  degree  of  receiver 
protection  required  for  their  particular 
needs.  The  retention  of  mandatory 
standards  would  not  allow  these 
distinctions  to  be  made  and  would  place 
the  Commission  in  the  position  of  having 
to  make  a  single  cost/performance 
trade-off  based  upon  worse  case 
assumptions.  Should  the  potential  users 
of  auditory  assistance  devices  be 
located  in  an  area  that  is  relatively  dear 
of  interfering  signals  or  need  only  one  or 
two  channels,  a  less  expensive  receiver 
with  relaxed  specifwations  might  be 
more  suitable  for  their  needs.  Should  the 
users  be  located  in  an  area  with  a  high 
level  of  radio  frequency  congestion  or 
should  they  wish  to  install  a 
multichannel  system,  a  more  expensive 
receiver  system  with  specifications 
similar  to  those  contained  in  the 
concerned  regulations  may  be  desired. 
Therefore,  we  will  defer  to  the 
marketplace  and  are  deleting  SS  15.361. 
15.363  and  15.365  of  the  regulations.'* 

Ordering  Clauses 

45.  Accordingly,  it  is  ordered, 
pursuant  to  the  authority  contained  in 
sections  4(i).  302  and  303  of  the 
Communications  Act  of  1934.  as 
amended,  that  Parts  15,  73  and  74  of  the 
Commission's  Rules  are  amended, 
effective  December  7. 1984,  as  shown  in 
Appendix  C  It  is  further  ordered  that 
this  proceeding  is  terminated. 

46.  It  is  ordered  that  RM-1709  and 
RM-2894  are  dismissed. 

47.  The  Secretary  shall  cause  a  copy 
of  this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
Paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  No.  96-354.  94 
Stat.  1164.  50  U.S.C  et  seq.]. 

4&  Further  information  on  this  matter 
may  be  obtained  by  contacting  Michael 
J.  Marcus.  (202)  632-7040.  or  John  A. 
Reed,  Office  of  Science  and  Technology. 
(202)  653-6288,  or  John  A.  Karousot. 
Mass  Media  Bureau,  (202)  632-9660. 

(Sees.  4.  303. 48  ttat..  as  ameoded  1006. 1062: 
47  VS.C.  154.  903) 


"The  CommiMion  bai  neidier  the  expertiae  nor 
ihe  primaiy  jariidictioa  to  promnlsale  hraitla  and 
(afety  <lan(UrtU  for  audilory  aujslance  device*. 
We  shall  defer  to  the  experiiae  of  the  Federal  health 
and  safety  agencie*  m  the  estat)1ishinent  of  such 
standards.  If  such  standard  are  adopted  we  would 
enpect  equipnent  suboutted  for  FCC  approvai  to 
comply  with  all  applicable  Federal  standards.  e.g. 
performance  standards  adopted  by  Ihe  appropriate 
divisions  of  the  US.  Department  of  Health  and 
Huroar  Service  or  safety  standards  adopted  t>y  the 
Coosuner  ProdacI  Safety  Cotanissiaa. 


Federal  Comiiiunica tions  CooiinissMn. 
Williaa  \.  Tticaiico, 

Secretary. 

AltitchmeDts: 
Appendices  A 
Appendices  B 
Appendices  C 

AppMMfix  A— list  ml  ConHwatara 

1.  N'litional  Electrical  Manufacturers 

Association  r*NEMAn 

2.  Robert  A  Jones.  PJL  flones") 

3.  Siemens 

4.  Advanced  Technology  Laboratories,  bic 

5.  Hewlett-Packard  Company 

6.  Bird  Electronic  Corporation 

7.  ADR  Ultrasound 

8.  Ekoline 

9.  Technicare 

10.  The  Sclieaectady  Amateur  Radio 

Association.  Inc. 

11.  William  Sound  Corp. 

12.  Aerospace  and  Flight  Test  Radio 

Coordinating  Council  ("AFTRCC") 

13.  Hoffrel 

14.  General  Electric  ("CE") 

15.  Picker  Intemationa! 

16.  John  D.  Spano 

17.  Donald  Chester 

18.  National  Association  of  Broadcasters 

("NAB") 

19.  Global  Telerad.  faic 

20.  Elscinl.  Inc. 

21.  Bendix 

22.  Viacom  Intematjonal.  inc. 

23.  U.S.  Department  of  Agriculture 

24.  Phonic  Ear.  ina 

25.  National  Radio  Broadcasters  Association 

CNRBA") 

26.  National  Cable  Television  Assotnation. 

Inc.  CNCTA ") 

27.  Association  of  Federal  Communications 

Consulting  Engineers  (AFCCE). 

28.  Land  Mobile  Section  of  the 

Telecommunications  Group  of  Electronic 
Industries  Association  (ElA/LMJ 
J9.  American  Radio  Relay  Ijeague.  Inc. 
("League") 

30.  County  of  Los  Angeles 

31.  American  Broadcasting  Companies.  Inc. 

(ABC") 

32.  Metromedia.  Inc. 

33.  CBS.  lift.  ("CBS") 

34.  Association  of  Aowrican  Railroads 

("AAR") 

35.  .MilltcofD 

36.  Independent  Data  Cofmnunicatioos 

Munufacturei^  Association.  Inc. 
("IDCMA") 

37.  National  Association  of  Business  and 

Educational  Radio.  Inc  ("NABER**) 
36.  Special  Industrial  Radio  S>er\'ice 
Association.  Inc.  ("SIRSA") 

39.  Association  of  Maxinram  Service 

lelecasters  ("AMST') 

40.  American  Petroleum  Institute  ("API") 

41.  Consumer  Electronics  Group  of  the 

Electronic  Industries  Association  (~CEG( 
EIA") 

42.  American  Telephone  and  Telegraph 

(■AT»r) 

43.  Communications  Satellite  Corporation 

("COMSAin 

44.  Rockwell  international  Corporation 

(•Rockwell") 


73.687(a)(4)  provides  measurement 


(b)(3)  through  (b)(5)  of  S  73.667.  On  the         Payne  respectively),  urging  the 
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45.  Department  of  Defense  ("DOD") 

46.  Hughes  Aircraft  Company  ("Hughes") 

47.  Cox  Communications,  Inc.  ("Cox") 

48.  Jules  Cohen  ft  Associates 

49.  Manufacturers  Radio  Frequency  Advisory 

Committee 
5a  GTE  Service  Corporation  ("GTE") 

51.  JJ>.  NeiL  P£. 

52.  Forest  Industries  Teleconununications 

(•Fir-) 

53.  Multimedia.  Inc.  ("Multimedia") 

54.  Association  for  Broadcast  Engineering 

Standards.  Inc.  ("ABES") 

55.  Hommett  and  Edison,  Inc. 

56.  Harris  Corporation  ("Harris'T 

57.  Gordon  F.  Rogers 

58.  Sidband  Technology,  Inc. 

59.  Sperry  Corporation 

60.  American  Satellite  Company 

Appendix  B — List  of  Reply  Comments 

1.  Siemens 

2.  Bird  Electronic  Corporation 

3.  Independent  Data  Communications 

Manufacturers  Association.  Inc. 
("IDCMA") 

4.  International  Business  Machines  ("IBM") 

5.  Multimedia,  Inc.  ("Multimedia") 

6.  National  Association  of  Broadcasters 

("NAB") 

7.  American  Radio  Relay  League. 

Incorporated  ("League") 

8.  Cox  Communications.  Inc.  ("Cox") 

9.  Association  of  Maximum  Service 

Telecasters,  Ina  ("AMST") 

10.  Society  of  Broadcast  Engineers  ("SBE") 

11.  General  Electric  ("GE") 

12.  National  Cable  Television  Association. 

inc.  ("NCTA") 

13.  Motorola,  Inc.  ("Motorola") 

14.  Group  W  ("Group  W") 

15.  American  Broadcasting  Companies.  Inc. 

("ABC-) 

16.  Harris  Corporation  ("Harris") 

17.  Shooshan  ft  ]ackson.  Inc. 

18.  E.F.  Johnson,  Ina  ("Johnson") 

19.  American  Telephone  ft  Telegraph 

("ATftT-) 

20.  Cordon  F.  Rogers 

21.  Sideband  Technology,  Inc.  ^ 

22.  Sperry  Corporation  \ 

Appendix  C 

PART  15— {AMENDED] 

A.  Title  47  of  the  Code  of  Federal 
Regulations.  Part  15,  is  amended  as 
follows: 

1.  Section  15.333  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

f  15.333    Operation  m  the  band  72-76  MHz. 

***** 

(b)  A  receiver  may  be  operated  as 
part  of  an  auditory  assistance  system 
provided  it  meets  the  technical 
speciHcations  in  S  15.367  and  is  certified 
pursuant  to  S  15.345. 

9§  15.361, 15.363,  and  15.365    (Removad) 

2.  Sections  15.361. 15.363  and  15.365 
are  removed  in  their  entirety. 


PART  73— (AMENDED] 

B.  Title  47  of  the  Code  of  Federal 
Regulations,  Part  73.  is  amended  as 
follows: 

1.  Section  73.40  is  amended  by 
revising  paragraph  (a)  and 
subparagraphs  (b)  (2)  and  (3),  to  read  as 
follows: 

§  73.40    AM  transmission  system 
parfonnanca  raqulramants. 

(a)  Stations  must  annually  show 
compliance  with  S  73.44.  These  emission 
hmitations  must  be  met  under  any 
conditions  of  modulation  expected  to  be 
encountered  by  the  station. 

(b)  •  *  * 

(2)  For  main  channel  modulation  only. 
the  total  audio  frequency  distortion  from 
terminals  to  antenna  output  shall  not 
exceed  5%  harmonics  (voltage 
measurements  of  arithmetical  sums  or 
r.s.s)  when  modulated  from  0  to  64%  and 
shall  not  exceed  7.5%  harmonics 
(voltage  measurements  of  arithmetical 
sum  or  r.s.s)  when  modulating  85%  to 
95%  (distortion  shall  be  measured  with 
modulating  frequencies  of  50. 100. 1000. 
5000  and  7500  Hz  up  to  tenth  harmonic 
or  16,000  Hz,  or  any  intermediate 
frequency  that  readings  on  these 
frequencies  indicate  is  desirable). 
Harmonics  should  be  observed  to  20.000 
Hz.  When  stereophonic  transmission  is 
used,  the  distortion  must  be  measured  in 
the  left  and  right  channels  separately 
using  a  suitable  stereophonic 
demodulator. 

(3)  The  audio  frequency  transmitting 
characteristics  for  main  (L  +  R),  left  (L) 
only  and  right  (R)  only  modulation  shall 
not  depart  more  than  2  dB  from  that  at 
1000  Hz  between  100  and  7500  Hz. 

•  •        •        •        * 

2.  Section  73.317  is  amended  by 
removing  subparagraphs  (a)(1).  (3).  (4) 
and  (5).  and  by  revising  and 
redesignating  subparagraph  (a)(2)  as 
subparagraph  (a)(1)  and  redesignating 
subparagraphs  (a)(6)  through  (14)  as 
subparagraphs  (a)(2)  through  (10)  to 
read  as  follows: 

S  73.317    Transmission  systam 
raquiraments. 

(a)  *  •  • 

(1)  Pre-emphasis  shall  be  employed  as 
closely  as  practicable  in  accordance 
with  the  impedance-frequency 
characteristic  of  a  series  inductance- 
resistance  network  having  a  time 
constant  of  75  microseconds.  (See  upper - 
curve  of  Fig.  2  of  5  73.333.) 

•  •        •        •        * 

3.  Section  73.687  is  amended  by 
deleting  subparagraphs  (a)(1),  (2),  (9). 
(b)(1).  (3).  (4)  and  (5),  by  redesignating 
subparagraphs  (a)(3)  through  (a)(8)  as 
subparagraphs  (a](1]  through  (a](6];  by 


revising  and  redesignating  subparagraph 
(b)(2)  as  subparagraph  (b)(1);  and,  by 
redesignating  subparagraphs  (b)(6)  and 
(b)(7)  as  subparagraph  (b)(2)  and  (b)(3). 
respectively,  to  read  as  follows: 

§  73.687    Transmission  systam 
raqulramants. 

***** 

(b)  •  •  * 

(1)  Pre-emphasis  shall  be  employed  as 
closely  as  practicable  in  accordance 
with  the  impedance-frequency 
characteristic  of  a  series  inductance- 
resistance  network  having  a  time 
constant  of  75  microseconds.  (See  upper 
curve  of  Figure  12  S  73.699.) 

4.  Section  73.1570  is  amended  by 
revising  subparagraph  (b)(3)  to  read  as 
follows: 

§  73.1570    Modulation  levels:  AM,  FM,  and 
TV  aural.  - 


(b)  •  *  • 

***** 

(3)  TV  station.  In  no  case  shall  the 
total  modulation  of  the  aural  carrier 
exceed  100%  on  peaks  of  frequent 
recurrence,  unless  some  other  peak 
modulation  level  is  speciHed  in  an 
instrument  of  authorization.  For 
monophonic  transmissions.  100% 
modulation  is  defined  as  ±25  kHz. 
*        *        *        *        * 

5.  Section  73.1590  is  amended  by 
removing  subdivisions  (b)(1)  (i),  (ii),  (iii). 
(iv).  and  (b)(3)  (i).  (ii).  (iii).  (iv).  and 
subparagraphs  (c)(1)  and  (c)(6)  and 
marking  them  [Reserved];  and.  by 
revising  subdivisions  (b)(2)  (ii)  and  (iii) 
to  read  as  follows: 

§73.1590    Equipment  performance 
measurements. 

***** 

(b)  *  •  * 

(1)  *  *  * 

(i)-(iv)  [Reserved]. 

***** 

(2)  *   •   * 

(i)  *  •  • 

(ii)  Data  and  curves  showing  audio 
frequency  harmonic  content  for  25%. 
50%.  75%  and  (main  channel  only)  100% 
modulation  for  the  audio  frequencies  50. 
100.  400. 1000.  5000.  and  when  attainable 
7,500. 10,000. 12,000  and  15,000  Hz  (either 
arithmetical  or  RSS  (root  sum  square)) 
values  up  to  10th  harmonic  or  "0,000  Hz) 
for  equal  left  and  right  (L=R),  left  (L) 
only  and  right  (R)  only  signals.  A  family 
of  curves  must  be  plotted  (one  for  each 
percentage  above)  with  percent 
distoration  as  ordinate  and  audio 
frequencies  as  abscissa. 

(iii)  Data  showing  percentage  of 
carrier  amplitude  regulation  (carrier 


design.  Under  the  proposal  being 


Coocumer  Prodacl  Safety  ConmiMiaa. 


("KockweU  i 
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shift)  for  25,  50,  85  and,  if  obtainable. 
100%  modulation  with  400  Hz  tone  for 
main  charmel  modulation  with  equal  left 
and  right  (L=R)  signals. 

***** 

(3)  •   *   • 

('H'vJ  (Reserved! 

***** 

(c)  •  •  • 

(1)  IReserved) 

***** 

(6)  [Reserved] 


PART  74— {AMENDED] 

C.  Title  47  of  the  Code  of  Federal 
Regulations.  Part  74.  is  amended  as 
follows: 

Section  74.750  is  amended  by  revising 
subparagraph  (d)(1)  to  read  as  follows: 

9  74.750    Transmission  system  facilities. 

***** 

(d)  •  •  • 

(1)  The  equipment  shall  meet  the 
requirements  of  paragraphs  (a)(1)  and 
{b)(3)  of  §  73.687. 

\yn  OcK  84-32267  Fiiad  12-11-M:  8:4S  am) 
BILUNG  CODE  6712-01-M 


47  CFR  Part  76 

[RM-3610:  Docket  No.  20423;  FCC  64-527] 

Amendment  of  the  Commission's 
Rules  To  Delete  Restrictions  on  Cable 
Television  Broadcast  Television 
Cross-Ownership;  and  Divestiture 
Requirement  of  §  76.501 

agency:  Federal  Communication 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  denies  a  petition 
for  rale  making  to  consider  repeal  of  the 
cable/local  broadcast  television  station 
cross-ownership  prohibition  of  S  76.501 
of  the  Commission's  Rules.  It  also 
amends  9  76.501(b)(2)  to  require 
divestiture  of  all  egregious  cable/ 
broadcast  television  cross-interests. 

This  action  is  taken  in  response  to  a 
Petition  for  Rule  Making  filed  by  Marsh 
Media.  Ltd.,  and  takes  action  on  the 
matter  of  egregious  cross-ownership 
situations  which  the  Commission 
deferred  to  this  proceeding  in  the  Third 
Report  and  Order  in  Docket  20423. 

This  action  will  promote  the 
availability  of  independent  voices  in  the 
local  communications  marketplace  and 
is  consistent  with  the  Cable 
Communications  Policy  Act  of  1984. 
date:  Effective  January  10. 1965. 
ADDRESS:  Federal  Communications 
Commission  Washington,  D.C.  20554. 


FOR  FURTHER  INPORMATION  CONTACT 

Marcia  Glauberman.  Mass  Media 
Bureau.  (202)  632-6302. 

SUPPLEMENTARY  INFORMATION! 
List  of  Sub)ect8  in  47  CFR  Part  7B 

Cable  television. 

Memorandum  Opinion  and  Order 

In  the  matter  of  amendment  of  the 
Commission's  Rules  to  Delete  Restrictions  on 
Cable  Television  Broadcast  Television  Cross- 
Ownership  (RM-3610).  divestiture 
requirement  of  S  76.501  Relative  to  Egregious 
Cable  Television  Broadcast  Television  Cross- 
Ownership  in  Existence  on  or  before  July  1, 
1970  (Docket  No.  20423). 

Adopted:  November  8. 1984. 

Released:  December  4, 1984. 

By  the  Commission. 

Introduction 

1.  Before  the  Commission  is  a  petition 
for  rule  making  filed  by  Marsh  Media, 
Ltd.  (Marsh),  on  November  24. 1980.' 
The  petitioner  seeks  repeal  of  9  76.501  of 
the  Commission's  Rules  that  restricts  the 

.  ownership  of  cable  television  properties 
by  television  broadcasters.' 

Marsh  Media  Petition 

2.  Section  76.501(a)(2)  of  the 
Commission's  Rules  prohibits  cross- 
ownership  between  a  cable  television 
system  and  a  broadcast  station  whose 
predicted  Grade  B  contour  overlaps  the 
area  served  by  the  cable  system.  The 
rule  was  adopted  because  the 
Commission  believed  that  it  would 
further  its  "policy  favoring  diversity  of 
control  over  local  mass  communications 
media."  'In  its  petition,  Marsh  states 
that  the  rule  should  be  repealed  on  the 
grounds  that  it  goes  beyond  the 
Commission's  jurisdiction,  is  an 
infringement  on  the  First  Amendment 
rights  of  broadcasters  and  that  there  is 
no  practical  evidence  that  this 
restriction  serves  the  public  interest* 


'  Marsh  is  the  owner  of  four  television  stations 
and  eleven  cable  television  systems. 

'Section  76.501  prohibits  cross-ownership 
between  a  cable  television  s)'8tein  and  ■  national 
television  network  or  a  local  broadcast  station. 
Marsh's  petition  focuses  on  the  portion  of  the  rule 
relating  to  cross-ownership  by  local  stations. 
Network  ownership  of  cable  systems  is  the  su()tecl 
of  Docket  82-(34.  91  PCC  2d  78  (1062). 

■  Second  Report  and  Order.  Docket  1S397.  23  PCC 
820  (1970). 

'Appendix  A  is  a  list  of  commenters.  Public 
Notice  (RM-3810).  December  17, 1980.  With  regard 
to  the  cable/local  broadcast  cross-ownurship  issue, 
all  five  conunenting  parties  reiterate  arguments 
made  l>y  Marsh.  Several  commenters  also  discuss 
the  rule  banning  network  cable  cross-ownership 
and  CBS'  request  for  waiver  of  that  rule,  which  was 
pending  at  that  time. 


3.  On  October  3a  1964,  the  Cable 
Communications  Policy  Act  of  1904 
(Cable  Act)  was  enacted.  Section  6t3(a) 
of  the  Cable  Act  codifies  the 
Commission's  present  prohibition  of 
cable  television  system  ownership  by 
local  television  broadcasters.  As  a 
result,  the  Commission  does  not  have 
the  discretion  to  amend  the  rule. 
Accordingly,  Marsh's  petition  for  role 
making  is  herein  denied. 

Divestiture  of  Egregious  Cases 

4.  Section  76.501(b)(2)  of  the 
Commission's  Rules  grandfathers  diose 
cable/broadcast  station  cross-interests 
considered  non-egregious  (i.e.,  those 
cases  where  the  broadcast  station  was 
not  the  only  commercial  broadcast 
station  providing  principal  community 
service  to  the  cable  community)  that 
were  in  existence  on  or  before  July  1. 
1970,  the  rule's  effective  date.  It  also 
defmes  the  effective  date  to  be  applied 
to  cause  divestiture  of  those  egregious 
cable/local  television  entities  which 
existed  prior  to  the  adoption  of  the 
cross-ownership  restrictions.  However. 
this  portion  of  the  rule  has  been 
revisited  in  numerous  Commission 
proceedings,  but  has  never  become 
effective.*  The  most  recent  action  was 
the  Third  Report  and  Order  in  Docket 
20423  where  the  Commission 
determined  that  complete  divestiture 
was  not  necessarily  the  most 
appropriate  means  of  achieving  the 
public  interest  goals  of  enhanced 
competition  in  both  the  economic  and 
idea  marketplaces  in  all  cases.  The 
Commission  decided  to  grandfather  the 
13  remaining  non-egregious  cable/ 
broadcast  cross-interests,  a  policy 
similar  to  one  adopted  for  broadcast/ 
newspaper  cross-ownership.*  With 


*  Originally,  the  rule  required  divestiture  of  at! 
existing  croaa-inlerests  by  August  10. 1973.  Sacaarf 
Report  and  Order  Docket  18387.  23  PCC  2d  81S 
(1970).  This  deadline  was  subsequently  exteoded 
until  August  10.  1975.  and  parties  were  allowed  to 
file  waiver  petitioiu  for  grandfatiiered  status. 
Memorandum  Opinion  and  Order.  Docket  18387,  98 
FCC  2d  377  (1973).  In  light  of  the  oaany  waiver 
petitions  filed,  the  Commissioo  instituted  annthaf 
rule  making  proceeding.  Notice  of  Proposed  Jiuia 
Making.  Docket  20423.  &2  FCC  2d  161  (197S).  la  a 
First  Rf^port  and  Order.  Docket  20423.  53  PCC  2d 
1102  (1975).  the  "egregious"  only  divestiturt 
standard  was  adopted,  effective  August  Ui  1977. 
Following  a  court  challenge  and  a  CommiaakM- 
requested  remand,  a  Further  NotKX  of  Propoted 
Rule  Making  in  Docket  20423  was  iaaued  to  exaouBe 
the  cross-ownership  isaue  a^atn.  81  FCC  2d  ISO 
(1980).  The  result  of  tius  inquiry  was  the  Third 
Aeport  one/ Order,  in  Docket  20423.  <•  FK  2334a. 

*  The  Commission  adopted  a  divestitore 
requirement  only  for  thoae  broadcast  statioo/ 
newspaper  croes-mterests  which  were  efpegioiSB 
and  grandfathered  other  cross  o%»nership  aitiiattaws. 
Second  Aepo/t  and  Order.  Docket  ISlia  SO  POC  U 
1046  |197S|.  Among  the  criMS-intereets 
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respect  to  the  five  remaining  cases  that 
appear  to  be  egregious,  we  temporarily 
deferred  action  until  consideration  of 
this  petition.^  Given  the  fundamental 
issues  involved  and  the  potential 
adverse  effects  on  the  public  and  system 
and  station  owners,  we  believed  that 
additional  inquiry  and  analysis  was 
needed  before  further  action  could  be 
taken.  Accordingly,  the  effective  date 
for  the  divestiture  requirement  was 
suspended  pending  action  on  the  Marsh 
Media  petition  and  Docket  20423  was 
terminated.* 

5.  We  believe  it  is  necessary  to 
require  divestiture  in  those  situations 
where  there  would  otherwise  be  a 
virtual  monopoly  over  local  expression.' 
Furthermore,  we  believe  that  this  action 
is  consistent  with  the  intent  of  Congress 
when  it  adopted  the  Cable  Act.^Section 
613(f)  of  the  Cable  Act  grandfathers 
interests  held  on  July  1. 1984.  if  such 
interests  were  "not  consistent  with  any 
applicable  Federal  or  State  law  or 
regulation  in  effect  on  that  date."  The 
divestiture  requirement  for  these 
egregious  situations  was  part  of  the 
Commission's  rules  on  )uly  1, 1984, 
although  the  effective  date  had  been 
temporarily  suspended.  Accordingly,  we 
will  now  terminate  the  stay  of  the 
divestiture  rule  and  require  divestiture 
of  the  five  remaining  cases  that  appear 
to  be  egregious  cable/broadcast  station 
cross-ownership  situations  within  three 


grandfathered  was  Marsh's  KVU-TV.  Amarillo. 
Texas  and  Total  Television  of  Amarillo.  the  cable 
system  in  that  city  in  which  Marsh  has  a  SO  percent 
interest 

'  The  five  remaining  cases  that  appear  to  be 
egregious  cross-ownership  situations  are  listed  in 
Appendix  B. 

*  Marsh  filed  for  reconsideration  In  Docket  20423. 
In  that  petition  Marsh  states  that  the  Commission 
erred  in  terminating  the  proceeding  without 
addressing  the  broader  question  of  the  validity  of 
the  cable/broadcast  television  cross-ownership 
prohibition.  That  issue  is  essentially  resolved  here. 
The  reconsideration  petition  also  requests  a 
clarification  as  to  the  extent  that  Marsh's  cross- 
interest  is  grandfathered.  That  issue  will  be  dealt 
with  separately. 

*  The  Commission  has  asserted  the  importance  of 
the  independence  of  viewpoints  in  local  media 
markets  throughout  the  many  analyses  of  its 
ownership  rules.  Cable  television  systems  are  an 
integral  part  of  these  local  media  markets.  They  are 
potentially  influential  sources  of  information 
concerning  local  issue*  along  with  broadcast 
stations  and  newspapers.  Cable  systems  are 
significantly  increasing  the  supply  of  programming 
and  information  available  to  the  public  through  the 
carriage  of  satellite  delivered  news  and  other 
nonentertainment  programming.  We  continue  to 
believe  in  this  context  divestiture  that  is  essential  to 
ensure  the  diversity  of  editorial  voices  in  these  local 
media  markets.  We  also  note  that  the  Commission 
recently  reiterated  this  belief  that  local  ownership 
rules  must  be  mantained  when  it  examined  the 
multiple  ownership  rules  for  broadcast  stations. 
Report  and  Order,  Docket  S3-1009.  40  FR  31877 
(1984)  at  para*,  la  12.  31  and  32.  This  i*  the 
(tandard  adopted  in  both  Docket  ISllO  and  Docket 
20423. 


years  of  adoption  of  this  item  (i.e.,  by 
November  8. 1987). '0 

Conclusion 

6.  The  Commission's  rule  prohibiting 
common  ownership  of  a  cable  television 
system  and  a  co-located  television 
station  was  codified  in  the  Cable 
Communications  Policy  Act  of  1984.  As 
such,  the  Commission  cannot  repeal  its 
rule.  Therefore,  Marsh  Media's  petition 
is  effectively  moot  and  must  be  denied. 
With  respect  to  the  existing  cross- 
interests  that  appear  to  be  egregious, 
divestiture  is  consistent  with  the  Cable 
Act. 

7.  This  action  is  taken  pursuant  to 
authority  contained  in  Sections  4(i)  and 
303  of  the  Communications  Act  of  1934. 
as  amended. 

8.  Accordingly,  it  is  ordered  that  the 
request  for  rule  making  filed  November 
24. 1980,  by  Marsh  Media,  Ltd.  is  denied. 

9.  Accordingly,  it  is  ordered,  that 
effective  January  10, 1985.  Part  76  of  the 
Commission's  Rules  and  Regulations  is 
amended  as  set  forth  in  the  attached 
Appendix  C. 

Federal  Communications  Commission. 

William  |.  Tcicarico. 

Secretary. 

Appendix  A — List  of  Commenters 

American  Broadcasting  Companies.  Inc. 

Joint  comments  of  Bahia  De  San  Francisno 
Television  Company 

Buford  Television,  Inc. 

Forward  Communications  Corporation 

Futura  Communications  Corporation 

Guaranty  Broadcasting  Corporation 

K-Six  Television,  Inc. 

May  Broadcasting  Company 

John  H.  Phipps  Broadcasting  Stations,  Inc. 

Plains  Television  Corporation 

Retlaw  Enterprises,  Inc. 

Service  Broadcasters,  Inc. 

Shamrock  Broadcasting  Company,  Inc.  - 

Southern  Television  Corporation 

Spanish  International  Communications 
Corporation 

Studio  Broadcasting  System 

Summit  Radio  Corporation 

Weigel  Broadcasting  Co. 

Ralph  C.  Wilson  Communications,  Inc. 

Ziff-Davis  Broadcasting  Company 
National  .Association  of  Broadcasters 
General  Electric  Broadcasting  Company.  Inc. 
National  Broadcasting  Company.  Inc. 


Appendix  B — Egregious  Cross-Owned 
Situations 


KLOe-TV.  Goodand  KS .. 

WKYH-TV.  tiazwd,  KY 

KXGN-TV.  Gtondive.  MT.. 

KTEN.  Ada.  OK 

KSWO-TV.  La«»«on  OK 


Cabis  talsvision 
system 


Goo(lland.KS 
HazwdKY 
GlendNe.  MT 
Ada.  OK. 
iMrtoaOK. 


"  With  the  resolution  of  this  matter  which  was 
deferred  to  this  proceeding  in  Docket  20423,  the 
Commission  now  amends  |  76.501  to  reflect  this 
divestiture  date.  Textual  changes  to  {  76.501  to 
effectuate  this  requirement  appear  in  Appendix  C. 


Appendix  C 

Part  76  of  Chapter  I  ot  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  Section  76.501  is  amended  by 
revising  paragraph  (b)(2)  and  by 
removing  the  note  at  the  end  of  the 
section  to  read  as  follows: 

§  76.501.    Cross-ownership. 

***** 

(b)  •  *  • 

(2)  The  provisions  of  paragraph  (a)(2) 
of  this  section  are  not  effective  until 
November  8, 1987,  as  to  ownership 
interests  proscribed  herein  if  such 
interests  were  in  existence  on  or  before 
July  1, 1970  (e.g.,  if  franchise  were  in 
existence  on  or  before  July  1970),  and 
will  be  applied  to  cause  divestiture  as  to 
ownership  interests  proscribed  herein 
only  where  the  cable  system  is  directly 
or  indirectly,  owned,  operated, 
controlled  by,  or  has  an  interest  in  a 
non-satellite  television  broadcast 
station  which  places  a  principal 
community  contour  encompassing  the 
entire  community  and  there  is  no  other 
commercial  non-satellite  television 
broadcast  station  placing  a  principal 
community  contour  encompassing  the 
entire  community. 

|FR  Uoc  S4- .12222  Filed  12-11-M;  S:45  ■ni| 
BIU.INO  COOC  ITII-OI-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1002,  1182,  1183,  and 
1186 

[Ex  Parte  No.  55  (Sob-No.  57] 

Exemption  of  Certain  Transactions 
Under  49  U.S.C.  11343 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

summary:  At  an  open  conference  held 
on  September  20, 1984,  the  Commission 
voted  to  exempt,  on  a  class  basis,  motor 
finance  transactions  subject  to 
regulation  under  49  U.S.C.  11343(a)  (1)- 
(5)  involving  motor  carriers  of  property, 
subject  to  complaints  filed  by  (1) 


\^uillllll90iuii   vv  aaiiiiij^tvu.  ft^.^_».  cv^^^rv. 
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employees  alleging  they  are  or  will  be 
adversely  affected  by  a  transaction  and 
(2)  any  party  alleging  that  the 
transaction  will  be  anticompetitive  in 
effect.  New  procedural  rules  for 
processing  the  proposed  exempt 
transactions,  to  be  codified  at  49  CFR 
Part  1186,  are  adopted.  In  Ex  Parte  No. 
55  (Sub-No.  57A).  Modification  of  Small 
Carrier  Transfer  Regulations  for 
Transactions  Involving  Motor  Carriers 
of  Property  (notice  of  proposed 
rulemaking  served  December  11. 1984.], 
the  Commission  has  solicited  comments 
on  a  proposal  to  adopt  the  class 
exemption  regulations  as  the  procedural 
rules  for  filing  and  processing  transfer  of 
authority  involving  the  small  carriers  of 
property  subject  to  49  U.S.C.  10926. 
Incidental  changes  in  49  CFR  Parts  1002, 
1182,  and  1183  have  also  been  made. 
The  procedures  are  intended  to  reduce 
unnecessary  regulation  and  therefore 
benefit  motor  carriers  and  indirectly 
shippers  and  the  public  at  large. 
EFFECTIVE  DATE:  The  new  rules  will  be 
effective  January  11. 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Warren  C.  Wood  (202)  275-7977; 

or 
Howell  I.  Spom  (202)  275-7691. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
proposed  rules  and  exemption  was 
published  at  48  FR  26485,  June  8, 1983. 

Environmental  and  Energy 
Considerations 

We  adopt  our  preliminary  finding  that 
the  proposed  changes  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment  or  the  conservation 
of  energy  resources.  No  comments  were 
submitted  on  these  issues. 

Regulatory  Flexibility  Analysis 

The  Commission  certifies  that  the 
regulations  adopted  here  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
modified  class  exemption  adopted  here 
will  expedite  the  processing  of  motor 
finance  applications  filed  with  the 
Commission.  Informational  filing 
requirements  have  been  lessened,  and 
the  initial  filing  fee  has  been  reduced 
from  $400  to  $150. 

List  of  Subjects  in  49  CFR  Parts  1002. 
1182. 1183.  and  1186 

Administrative  practice  and 
procedure.  Motor  carriers. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
Infosystems,  Inc.,  Room  2227.  Interstate 
Commerce  Commission.  Washington, 
D.C.  20423,  or  call  289^357  (D.C. 


metropolitan  area)  or  toll-free  (800)  424- 
5403. 

Adoption  and  Changes  in  Regulations 

We  are  adopting  with  modifications, 
as  described  above,  the  rules  previously 
proposed,  to  be  codified  at  49  CFR  Part 
1186,  which  are  set  forth  in  the 
appendix.  In  addition,  we  are  amending 
the  regulations  at  49  CFR  Parts  1002. 
1182,  and  1183,  to  the  extent  set  forth  in 
the  appendix.  The  rule  changes  will  take 
effect  on  January  11, 1985. 

This  decision  is  issued  pursuant  to  49 
U.S.C.  10321.  and  11343(e)  and  5  U.S.C. 
553. 

Decided:  Noveml>er  21. 1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterrett, 
Gradison.  Simmons,  Lamboley.  and  Strenio. 
lames  H.  Bayne, 
Secretary. 

Appendix 

Title  49  CFR  is  amended  as  follows: 

PART  1002— {AMENDED] 

1.  Revise  49  CFR  1002.2(f)(27)  to  read 
as  follows: 

§1002.2    Filing  fM*. 

***** 

(0  *  *  * 

(27)  A  petition  for  exemption  under  49 

U.S.C.  11343(e) 150 


PARTS  1182  AND  1183— (AMENDED] 

2.  Parts  1182  and  1183  are  amended  by 
adding  the  words  "of  passengers"  to 
follow  the  words  "motor  carrier"  each 
time  they  appear  in  the  part  headings 
and  paragraphs  listed  below: 

The  headings  of  Parts  1182  and  1183. 

S  1182.1(b). 

§  1182.5  (a)  (1)  and  (2)  and  (b). 

§  1183.1(a). 

§  1183.3(a). 

i  1183.4(a). 

§  1183.5(a). 

3.  The  following  new  Part  1186  will  be 
added  to  the  Code  of  Federal 
Regulations: 

PART  11S6— EXEMPTION  OF  CERTAIN 
TRANSACTIONS  UNDER  49  U.S.C. 
11343 

1186.1  Scope  of  exemption. 

1186.2  Notice  of  exemption. 

1186.3  Attachments. 

1186.4  Temporary  authority. 

1186.5  Filing  fees. 

1186.6  Publication  of  summary  notice. 

1186.7  Effective  date  of  exemption. 

1186.8  Complaints. 


Authority:  49  U.S.C.  10321  and  11343(e]  and 
5  U.S.C.  553. 

§1186.1    Scop*  Of  •xemptioa 

Any  transaction  under  49  U.S.C. 
11343(a](l)-{5)  among  motor  carriers  of 
property  or  between  them  and  non- 
carriers  is  exempt  from  the  requirements 
of  49  U.S.C.  11343, 11344,  and  11345a. 
subject  to  the  right  of  employees  and 
others  to  file  complaints  as  set  forth  in 
S  1186.8. 

§1186.2    Notlca  of  •xwnption. 

To  qualify  for  an  exemption  under 
§  1186.1,  the  participants  in  the 
transaction  must  file  a  joint  Notice  of 
Exemption  with  the  Commission.  The 
Notice  of  Exemption  shall  contain  the 
following  information: 

(a)  Names  and  addresses  of  the 
carriers  involved; 

(b)  A  brief,  but  specific  description  of 
the  nature  of  the  transaction;  and 

(c)  Certification  of  the  accuracy  of  the 
contents  of  the  notice  by,  and  signatures 
of,  the  persons  who  control  the  carriers 
involved  in  the  transaction. 

§1186.3    Attadtnwnts. 

Attachments  to  the  Notice  of 
Exemption  filed  with  the  Commission 
should  include: 

(a)  A  short  summary  of  the 
transaction  to  be  published  as  a  notice 
to  the  public;  and 

(b)  If  appropriate,  draft  certificates 
and  permits  reflecting  the  operating 
rights  authorized  to  be  acquired, 
retained,  or  issued. 

§  1 186.4    Temporary  authority. 

Parties  may  simultaneously  request 
temporary  authority  during  the 
pendency  of  the  exemption  proceeding 
by  submitting  Form  OP-F-46  in 
accordance  with  the  regulations 
prescribed  at  49  CFR  1183.4.  The  fee  will 
be  the  same  as  that  contained  at  49  CFR 
1002.2(f)(24). 

§1186.5    HHngf***. 

The  filing  fee  required  to  file  a  Notice 
of  Exemption  is  set  forth  in  49  CFR 
1002.2(f)(27). 

§  1 186.6    Publication  of  summary  notic*. 

The  Commission  will  publish  the 
summary  of  the  Notice  of  Exemption 
describing  the  nature  and  scope  of  the 
transaction  in  the  ICC  Register. 

§  1 186.7    Eff*ctiv*  dat*  of  •iwnption. 

When  a  Notice  of  Exemption  is  Hied, 
the  exemption  will  be  effective  60  days 
after  a  summary  of  the  Notice  of 
Exemption  is  published  in  the  ICC 
Register  except: 


2M23. 


elTectuate  this  requirement  appear  in  Appendix  l>.  SUDjeci  10  COmpiaintS  lliea  Dy  (1  j 
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(a)  Where  consummation  is 
contingent  upon  Commission  approval 
of  directly  related  applications  involving 
the  conversion  of  certificates  of 
registration  to  certificates  of  public 
convenience  and  necessity;  or 

(b)(1)  In  the  case  of  employee 
complaints,  a  decision  will  be  served 
and  effective  30  days  after  receipt  of  the 
complaint  unless  the  complaint  is  filed 
less  than  30  days  after  publication  of  the 
summary  of  the  Notice  of  Exemption,  in 
which  case  the  decision  will  be  effective 
60  days  after  publication  of  the 
summary  of  the  Notice  of  Exemption,  or 

(2)  In  case  of  a  complaint  on 
anticompetitive  grounds,  a  decision  will 
be  served  and  effective  30  days  after  the 
due  date  for  complaints. 

§1186.8    Complaints. 

(a)  Employees  that  have  been  or  may 
be  adversely  affected  by  an  exempt 
transaction  or  transaction  proposed  for 
exemption  may  file  a  complaint  with  the 
Commission  any  time  after  the  Notice  of 
Exemption  is  filed.  A  copy  of  the 
complaint  must  be  served  on  the  parties 
to  the  transaction.  The  parties  may  file 
an  answer  with  the  Commission  and 
upon  complainant  within  10  days  after 
receipt  of  the  complaint.  Employee 
complaints  must  contain  the  following 
information: 

(1)  The  docket  number  of  the 
corresponding  Notice  of  Exemption  (if 
available  at  the  time)  and  the  names  of 
the  participants  in  the  tiansaction: 

(2)  Names  of  the  employees  alleged  to 
be  affected  by  the  transaction  and  the 
nature  and  scope  of  harm; 

(3)  A  request  for  specific  relief 
(requests  for  relief  in  the  alternative  are 
acceptable); 

(4)  An  explanation  as  to  why  the 
particular  relief  sought  is  the 
appropriate  remedy  for  the  particular 
harm  suffered;  and 

(5)  (Optional)  A  request  for 
suspension  or  revocation  of  the 
exemption,  accompanied  by  information 
showing  why  suspension  or  revocation 
of  exemption  is  necessary. 

(b)  Any  party  may  file  a  complaint 
with  the  Commission  within  30  days 
after  the  Notice  of  Exemption  is 
published  alleging  that  the  transaction  is 
potentially  anticompetitive.  A  copy  of 
the  complaint  must  be  served  on  the 
parties  to  the  transaction.  The  parties 
may  respond  by  filing  an  answer  with 
the  Commission  and  upon  complainant 
within  10  days  after  the  due  date  of  the 
complaint.  The  complaint  must  contain 
the  following  information: 

(1)  The  dcicket  number  of  the 
corresponding  Notice  of  Exemption  (if 
available  at  the  time)  and  the  names  of 
the  participants  in  the  transaction: 


(2)  A  specific  description  of  the 
manner  in  which  competition  will 
allegedly  be  adversely  affected; 

(3)  A  request  for  specific  relief 
(requests  for  relief  in  the  alternative  are 
acceptable):  and 

(4)  An  explanation  as  to  why  the 
particular  relief  sought  is  deemed  to  be 
appropriate. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611, 672.  and  675 
(Ooclcet  No.  31230-251) 

Foreign  Fishing,  Groundfish  of  the  Gulf 
of  Alaska,  and  Groundfish  of  the 
Bearing  Sea  and  Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  inseason  adjustments. 

summary:  NOAA  announces  the 
apportionment  of  amounts  of  Alaska 
groundfish  to  the  1984  domestic  annual 
harvest  (DAH)  and  total  allowable  level 
of  foreign  fishing  (TALFF)  under 
provisions  of  the  fishery  management 
plans  (FMPs)  for  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
and  for  Groundfish  of  the  Gulf  of 
Alaska.  Groundfish  are  apportioned 
accordirig  to  the  regulations 
implementing  those  FMPs.  The  intent  of 
this  action  is  to  assure  optimum  use  of 
these  groundfish  by  allowing  the 
domestic  and  foreign  fisheries  to 
proceed  without  interruption. 
EFFECTIVE  DATE:  December  7, 1984. 
supplementary  information: 

Background 

The  total  allowable  catches  (TACs) 
for  various  groundfish  species  are 
established  under  the  FMP  for 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  optimun  yields 
(OYs)  are  established  by  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska.  These 
FMPs  were  developed  by  the  North 
Pacific  Fishery  Management  Council 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act  and 
are  implemented  by  rules  appearing  at 
50  CFR  611.92  and  611.93,  and  at  50  CFR 
Parts  672  and  675.  The  TACs  and  OYs 
are  apportioned  initially  among  DAH, 
reserves,  and  TALFF.  Each  reserve 
amount,  in  turn,  is  to  be  apportioned  to 
DAH  and/or  TALFF  during  the  fishing 
year,  under  50  CFR  611.92(c).  611.93(b), 
672.20(c),  and  675.20(b).  In  addition. 


surplus  amounts  of  both  components  of 
DAH  [DAP  (domestic  processed  fish) 
and  )VP  (joint  venture  processed  fish)] 
may  be  apportioned  to  TALFF  during 
the  fishing  year  under  those  same 
regulations. 

The  initial  DAPs  and  JVPs  for  1984 
were  based  on  the  projected  needs  of 
the  U.S.  industry,  as  assessed  by  a  mail 
survey  sent  by  the  Director,  Alaska 
Region,  NMFS  (Regional  Director)  to 
fishermen  and  processors  in  September 

1983.  To  consider  changes  in  the  extent 
to  which  U.S.  industry  will  harvest  and 
process  groundfish,  the  Regional 
Director  resurveyed  the  industry 
(including  new  participants)  in  March 

1984.  The  results  of  the  March  survey 
allowed  estimation  of  amounts  of  DAH 
of  groundfish  to  be  harvested  and/or 
processed  during  each  half  of  1984. 

Anticipated  shortfalls  in  DAH 
amounts  were  earlier  alleviated  by  the 
release  of  reserves  to  DAP  and  JVP  (49 
FR  23355,  June  6, 1984.  corrected  at  49 
FR  27322,  July  3, 1984).  That  action  also 
apportioned  most  of  the  reserves  to 
TALFF. 

1.  Bering  Sea  and  Aleutian  IsJanris  Area 
(Tabic  1) 

In  the  June  action,  75  percent  of  the 
non-specific  reserve  was  apportioned  to 
TALFF.  In  July,  the  JVPs  of  pollock  in 
the  .Aleutian  Islands  area  and  Atka 
mackerel  in  the  Bering  Sea  and  Aleutian 
Islands  area  were  raised  by 
apportionment  from  the  non-specific 
reserve  (49  FR  30313,  July  30, 1984).  A 
later  action  (49  FR  33270,  August  22, 
1984)  transferred  DAP  amounts  of 
Pacific  cod,  sablefish,  and  Pacific  ocean 
perch  in  the  Bering  Sea  to  JVP.  An 
amount  from  the  non-specific  reserve 
was  also  apportioned  to  the  pollock  JVP 
in  the  Aleutian  Islands  area. 

Apportionments  to  DAH: 

Joint  venture  activity  in  the  Bering  Sea 
and  in  the  Aleutian  Islands  area  has 
ceased  for  the  year,  as  have  several 
operations  delivering  to  domestic 
processors. 

JVP  catches  of  squid  have  exceeded 
the  currently  specified  20  metric  tons 
(mf );  therefore  30  mt  of  the  non-specific 
reserve  is  transferred  to  the  squid  JVP. 
JVP  catches  of  "other  species"  have 
exceeded  the  currently  specified  2.000 
mt;  therefore  500  mt  of  the  non-specific 
reserve  i»  transferred  to  the  "other 
species"  JVP. 

Apportionments  to  TALFF: 

Because  the  Bering  Sea  sablefish  DAP 
is  judged  excess  to  the  needs  of 
domestic  harvesting  and  processing, 
1.000  mt  of  the  sablefish  DAP  is 
reapportioned  to  TALFF.  Because  the 
Bering  Sea  Pacific  cod  JVP  will  not  all 
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be  taken  by  joint  venture  fisheries,  the 
remaining  10,000  mt  of  the  Pacific  cod 
JVP  is  reapportioned  to  TALFF. 

Additional  amounts  from  the  non- 
specific reserve  determined  excess  to 
the  1984  needs  of  U.S.  fishermen  are 
transferred  to  TALFF  as  follows:  Bering 
Sea  pollock.  32,190  mt;  Pacific  cod,  7,875 
mt:  and  Bering  Sea  sablefish,  50  mt. 

2.  Gulf  of  Alaska 

In  March,  by  emergency  interim  rule 
later  made  final  (49  FR  28853,  July  17. 
1984),  the  OY  for  pollock  in  the  Western 
and  Central  Regulatory  Areas  was 
increased  from  200,000  mt  to  400,000  mt. 
This  action  also  increased  the  OY, 
reserve,  and  TALFF  of  "other  species" 
in  this  areas.  In  June,  up  to  80  percent  of 
the  reserves  for  certain  species/areas 
were  apportioned  to  TALFF  (49  FR 
23355,  June  6, 1984).  In  July,  amounts  of 
Pacific  cod  excess  to  che  needs  of  the 
U.S.  industry  in  the  Central  Regulatory 
Area  were  transferred  from  reserve  and 
DAP  to  TALFF  (49  30313,  July  30. 1984). 
Later,  reserves  of  Atka  mackerel  in  the 
Western  and  Central  Regulatory  Areas 
were  apportioned  to  JVP  (49  FR  33270, 
August  22, 1984).  Also,  the  entire 
sablefish  reserve  in  the  West  Yakutat 
area  was  apportioned  to  DAP. 

Apportionments  to  DAH: 

Deliveries  of  sablefi&h  to  domestic 
processors  in  the  Central  Regulatory 
Area  have  exceeded  the  DAP  of  1,360 
mt.  Therefore,  the  entire  remaining 
reserve  of  sablefish  in  the  Central 
Regulatory  Area  (612  mt)  is  apportioned 
to  DAP.  Similarly,  the  entire  256  mt  of 
the  sablefish  reserve  in  the  Western 
Regulatory  Area  is  apportioned  to  DAP, 

U.S.  processors  have  taken  deliveries 
of  90  mt  of  Pacific  ocean  perch  in  the 
Western  Regulatory  Area.  Therefore.  90 
mt  of  the  Pacific  ocean  perch  reserve  is 
transferred  to  the  DAP  of  the  Western 
Regulatory  Area.  Guld-wide  deliveries 
of  "other  species"  have  exceeded  the 
currently  specified  100  mt;  an  additional 
100  mt  from  the  reserve  of  "other 
species"  is  apportioned  to  DAP. 

Apportionments  to  TALFF: 

Reserve  amounts  of  all  other  species/ 
areas  (except  Pacific  ocean  perch)  are 
determined  excess  to  the  1984  needs  of 
U.S.  fisheries  and  are  transferred  to 
TALFF. 

Comments  and  Responses 

One  comment  preceded  this  notice. 

Comment:  Available  reserve  and  DAH 
amounts  of  Pacific  cod  in  the  Bering  Sea 
and  all  reserve  and  certain  DAH 
amounts  of  sablefish  in  the  Bering  Sea 
exceed  the  needs  of  U.S.  fishermen  and 
should  be  apportioned  to  TALFF. 


Response:  In  the  Bering  Sea,  the 
remaining  10,000  mt  of  the  Pacific  cod 
JVP  is  transferred  to  TALFF  as  is  7.875 
mt  of  the  non-specific  reserve.  Also  in 
the  Bering  Sea,  1.000  mt  of  the  sablefish 
DAP  and  50  mt  of  the  non-specific 
reserve  are  apportioned  to  TALFF. 

Classification 

This  action  is  taken  under  50  CFR 
611.92(c).  611.93(b).  G7220{c),  and 
675.20(b).  and  complies  with  Executive 
Order  12291. 

In  view  of  the  need  to  allow  the 
domestic  and  foreign  fisheries  to 
proceed  without  interruption  in  order  to 
assure  optimum  use  of  these  groundfish, 
the  Agency  has  determined  that 
providing  prior  comment  and  delaying 
the  effective  date  of  this  notice  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 
Comments  on  the  extent  to  which  U.S. 
fishermen  will  harvest  and  the  extent  to 
which  U.S.  processors  wnll  process 
Alaska  groundfish  will  be  accepted  until 
December  24. 1984.  Responses  to  any 
comments  as  well  as  any  necessary 
modifications  to  these  apportionments 
will  be  published  in  the  Federal  Register 
as  soon  as  practicable. 

List  of  Subjects  in  50  CFR  Parts  611, 672, 
and  675 

Fisheries. 
(16  U.S.C.  1801  et  seq.) 

Dated:  December  7, 1984. 
Carman  J.  Blondiii, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Service. 

Table  l.— 1984  Reapportionments  of  TAG 
IN  THE  Bering  Sea  and  Aleutian  Islands 
Area 
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Vol.  49,  No.  240 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  ru<e 
making  poor  to     the  adoption  of  the  final 
rules. 


SECURITIES  ANO  EXCHANGE 

COMMISSION 

17  CFR  Part  249 

(Release  No.  34-21539;  FUc  No.  S7-40-«4) 

Requests  for  Confidential  Treatment 
Filed  by  Institutional  Investment 
Managers 

agency:  Securities  and  Exchange 

Commission. 

action:  Proposed  Amendments  to 

Instruction  to  Form. 

summary:  The  Conunission  is  proposing 
for  public  comment  amendments  to  the 
instructions  to  the  form  that  prescribes 
the  reporting  requirements  for 
institutional  investment  managers 
exercising  investment  discretion  over 
accounts  having  in  the  aggregate  more 
than  $100,000,000  in  exchange-traded  or 
NASDAQ-quoted  equity  securities.  The 
amendments  would  simplify  the 
procedures  for  requesting  confidential 
treatment  of  certain  risk  arbitrage 
positions  filed  on  the  form,  and  place 
time  limitations  on  confidential 
treatment  requests  for  securities 
holdings  where  the  holdings  constitute 
confidential  commercial  information. 
DATE:  Comments  should  be  received  on 
or  before  January  14, 1985. 
aodhess:  Comments  should  be 
submitted  in  triplicate  to  Shirley  E. 
Hoilis,  Acting  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington.  D.C.  20549.  Comment 
letters  should  refer  to  File  No.  S7-40-84. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street,  NW.,  Washington,  D.C. 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  relating  specifically  to  the 
subject  of  this  release,  contact  Susan  P. 
Hart  Esq..  Attorney/Adviser.  Office  of 
Disclosure  Policy  and  Adviser 
Regulation.  (202)  272-2098,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission.  450  Fifth  Street 


NW..  Washington.  D.C.  20549;  for 
questions  relating  generally  to  reporting 
requirements  for  institutional 
investment  managers  under  section  13(f) 
of  the  Securities  Exchange  Act  of  1934 
and  rules  thereunder,  contact  Alice  R. 
Latimer,  Research  Assistant,  Office  of 
Chief  Counsel,  (202)  272-2038,  Division 
of  Investment  Management,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW..  Washington.  D.C.  20549 

SUPPl£MENTARY  INFORMATION:  On  June 
15, 1978,  the  Securities  and  Exchange 
Commission  (the  "Commission") 
announced  the  adoption  of  rule  13f-l  (17 
CFR  240.13f-l)  and  related  Form  13F  (17 
CFR  249.325).  under  section  13(f)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.  as  amended  by  Pub.  L 
No.  94-29  (June  4, 1975))  (the  "Exchange 
Act").«  Under  Section  13(f)  and  rule  13f- 
1.  as  amended  effective  February  5, 
1979,*  an  institutional  investment 
manager  exercising  investment 
discretion  (as  defined  in  section  3(a)(35) 
of  the  Exchange  Act  (15  U.S.C. 
78(c)(a)(35)))  with  respect  to  accounts 
having  $100,000,000  or  more  in 
exchange-traded  or  NASDAQ-quoted 
equity  securities  on  the  last  trading  day 
of  any  of  the  twelve  months  of  calendar 
year  must  file  five  copies  of  Form  13F 
with  the  Commission  and,  if  a  bank, 
with  the  appropriate  bank  regulatory 
agency.  The  form  must  be  filed  within  45 
days  after  the  last  day  of  such  calendar 
year  and  within  45  days  after  the  last 
day  of  the  first  three  calendar  quarters 
of  the  succeeding  year.  The  form 
requires  the  reporting  manager  to  state 
the  name  of  the  issuer  and  the  class  of 
security,  CUSIP  number,  number  of 
shares  or  principal  amount  in  the  case  of 
convertible  debt,  and  aggregate  fair 
market  value  of  each  security  held.  The 
form  also  requires  information 
concerning  the  nature  of  investment 
discretion  and  voting  authority 
possessed  by  the  reporting  manager. 

Rule  13f-l  and  Form  13F  were 
adopted  to  implement  the  institutional 
disclosure  program  mandated  by 
Congress  in  section  13(f)  of  the 
Exchange  Act.  In  general,  section 
13(f)(3)  of  the  Exchange  Act  requires 
that  the  Commission  make  the 
information  in  reports  on  Form  13F 


'  Exchange  Act  Release  No.  14052  |)une  15. 1978) 
143  FR  28700.  June  22. 1978). 

*  Exchange  Act  Release  No.  15461  (January  S. 
1979)  [44  FR  3033.  January  15. 1979). 


promptly  available  to  the  public. 
I iowever.  that  section  also  provides  for 
confidential  treatment  for  two 
categories  of  information  that  for 
convenience  are  referred  to  in  this 
release  as  "commercial"  and  '"personal." 
If  the  criteria  of  section  13(f)(3)  are  met, 
the  Commission's  grant  of  confidential 
treatment  to  personal  information  is 
nondiscretionary.  Decisions  about 
whether  to  grant  confidential  treatment 
to  commercial  information  must  be 
made  in  accordance  with  the  Freedom 
of  Information  Act  ("FOIA  ")  (5  U.S.C. 
552). 

General  Instruction  D  of  Form  13F 
establishes  the  procedures  to  be 
followed  in  requesting  confidential 
treatment  As  last  amended,  in  1979. 
General  Instruction  O  provides  that  if  a 
request  for  confidential  treatment  is 
based  on  a  claim  that  the  required 
information  is  commercial  or  financial, 
the  reporting  manager  must,  among 
other  things:  (1)  Describe  the  investment 
strategy  being  followed:  (2)  demonstrate 
that  disclosure  of  the  investment 
strategy  would  be  premature;  and  (3) 
demonstrate  that  failure  to  grant  the 
request  for  confidential  treatment  would 
be  likely  to  cause  substantial  harm  to 
the  manager's  competitive  position. 

The  Commission  is  proposing  an 
amendment  to  General  Instruction  D  to 
Form  13F  to  provide  a  simplified 
procedure  for  requesting  confidential 
treatment  of  certain  arbitrage 
information  filed  on  the  form.  Under  the 
revised  procedures,  confidential 
treatment  would  be  granted  for  a  period 
of  one  year  to  security  holdings  which 
are  open  risk  arbitrage  positions  if  the 
reporting  manager  represents  in  writing 
at  the  time  Form  13F  is  filed  that:  (1)  The 
security  holding  represents  a  risk 
arbitrage  position  that  is  open  on  the 
last  day  of  the  calendar  quarter  for 
which  the  report  is  filed;  and  (2)  the 
manager  has  no  present  intention  to 
close  the  position  on  or  before  the  date 
on  which  the  report  is  required  to  be 
filed  with  the  Commission.  In  addition, 
the  Commission  is  proposing  an 
amendment  to  require  managers 
requesting  confidential  treatment 
requests  for  commercial  information, 
other  than  open  risk  arbitrage 
information,  to  limit  their  requests  to  a 
period  of  one  year  or  less. 
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Background 

Many  of  the  requests  for  confidential 
treatment  of  commercial  information 
have  been  from  managers  who  engage  in 
risk  arbitrage.  Based  on  its  experience 
with  these  requests,  the  Commission 
believes  that  it  should  consider  whether 
decisions  relating  to  confidential 
treatment  of  information  about  open  risk 
arbitrage  positions  can  be  made  without 
all  of  the  information  currently  required 
by  Instruction  D.  Since  the  potential 
harm  of  public  disclosure  of  such 
positions  is  identifiable  and  similar  for 
all  open  risk  arbitrage  positions  as  a 
class  (for  example,  if  a  merger  which 
was  the  subject  of  risk  arbitrage  activity 
was  not  consummated,  an  arbitrageur 
could  be  harmed  when  it  attempted  to 
liquidate  its  position  in  adverse  market 
conditions,  if  the  extent  of  its  position 
were  known  to  the  public),  the 
Commission  is  proposing  to  eliminate 
the  requirement  that  managers  supply 
full  factual  support  on  a  holding-by- 
holding  basis,  and  to  grant  confidential 
treatment  for  such  security  positions  if 
certain  representations  are  made  in 
writing  by  the  reporting  manager. 
Commercial  information  may,  however, 
be  granted  confidential  treatment  only 
in  accordance  with  the  FOIA,  and  the 
Commission  requests  comment  on  the 
extent  to  which  it  may  grant  confidential 
treatment  to  a  class  of  holdings  such  as 
open  risk  arbitrage  positions. 

Amendments 

Confidential  Treatment  for  Open  Risk 
Arbitrage  Positions 

The  first  of  the  proposed  amendments 
to  General  Instructions  D,  contained  in 
paragraph  2(f)  of  the  revised  instruction, 
would  require  managers  requesting  for 
confidential  treatment  for  certain  risk 
arbitrage  positions  to  provide  two  good 
faith  representations.  The  first  of  these 
is  that  the  security  holding  represents  a 
risk  arbitrage  position  that  is  open  on 
the  last  day  of  the  calendar  quarter  for 
which  the  report  is  filed  and  the  second 
is  that  the  reporting  manager  has  no 
present  intention  to  close  the  position  on 
or  before  the  date  the  report  is  required 
to  be  filed  with  the  Commission.  Under 
the  proposed  amendment,  if  such 
representations  are  made,  confidential 
treatment  will  be  granted  automatically 
for  a  period  of  one  year  from  the 
calendar  quarter  end.' 


a.  Definition  of  Risk  Arbitrage.  For 
purposes  of  the  revisions  to  Instruction 
D,  the  term  "risk  arbitrage"  refers  to  the 
risking  of  capital  in  connection  with  a 
proposed  merger,  acquisition,  tender 
offer,  or  similar  transaction  involving 
recapitalization  ("risk  arbitrage  event" 
or  "deal").*  The  term  applies  only  to 
transactions  effected  after  the  public 
announcement  of  the  deal  and  before 
completion  or  termination  of  the  deal. 
The  term  also  applies  whether  the  deal 
involves  a  proposed  exchange  of 
securities  or  cash  tender  offer  and 
whether  transactions  are  effected  with  a 
view  to  profiting  from  the  consummation 
of  the  deal  or  from  its  unsuccessful 
termination.  The  new  procedures  also 
are  available  where  there  is  an 
anticipated  program  to  liquidate  a  risk 
arbitrage  position  before  completion  or 
after  termination  of  the  deal  or  within  a 
reasonable  period  of  time  thereafter.* 

Some  institutional  managers  have 
asserted  in  connection  with  confidential 
treatment  requests  under  section  13(f) 
that  there  is  a  substantial  likelihood  of 
competitive  harm  if  open  risk  arbitrage 
positions  are  prematurely  disclosed  to 
the  public.  The  following  argument  is 
representative  of  their  assertions.  A  risk 
arbitrageur  who  has  reason  to  believe 
that  an  announced  merger  or  tender 
offer  may  not  occur  or  will  occur  only 
after  protracted  delays,  most  likely  will 
want  to  hquidate  its  position  as 
unobstrusively  and  rapidly  as  possible. 
If  the  extent  of  the  arbitrageur's  position 
as  disclosed  on  Form  13F  is  publicly 
known,  the  price  at  which  the  position 
can  be  disposed  of  could  be  affected 
adversely.  Thus,  the  arbitrageur  could 
suffer  significant  harm  if  the  position 
held  became  public  knowledge  before 
the  holdings  were  liquidated.  This 
proposed  revision  to  General  Instruction 
D  is  based  on  a  belief  that  the  potential 
for  harm  from  disclosure  is  similar  for 
all  open  risk  arbitrage  positions. 

b.  Duration  of  Confidential  Treatment 
for  Open  Risk  Arbitrage  Positions.  Once 
a  manager  has  met  the  new  criteria  for 
requesting  confidential  treatment  the 
information  concerning  open  risk 
arbitrage  positions  will  be  protected 


■In  accordance  with  rule  24b-2  (17  CFR  240.24t>- 
2).  this  grant  of  conndential  treatment  would  not 
preclude  reconsideration  by  the  Commission  at  a 
later  date  of  the  decision  concerning  connUenlial 
treatment.  If  the  Commission  were  lo  receive  a 
FOIA  request  for  such  information  during  the  one- 
year  period,  managers  would  be  required  lo  provide 


full-factual  support  to  justify  the  continuation  of 
confidential  treatment. 

*This  definition  of  "risk  arbitrage"  is  the  same  as 
that  referred  to  in  section  ll(aKl)(D)  of  the 
Exchange  Act  (15  U.S.C  78(k|(a)(l)(D)).  See 
Exchange  Act  Release  No.  15533  (January  2a  1979). 
for  a  more  detailed  discussion  of  the  deruiilion. 
"Deal"  is  the  term  commonly  used  in  the  industry  lo 
refer  to  a  risk  arbitrage  event;  therefore,  the  term 
"deal"  is  used  in  this  release  to  refer  to  such  a 
transaction. 

*Ri9k  arbitrage  in  this  context  does  not  include  a 
position  assumed  by  a  risk  arbitrageur  which  is 
maintained  for  tax  or  investment  purposes  after  the 
termination  or  completion  of  the  deaL 


from  disclosure  for  a  period  of  one  year 
from  the  date  the  report  is  required  lo  be 
filed,  a  period  during  which  all  open 
positions  are  likely  to  be  closed,  or.  if 
still  open,  to  become  no  longer  time- 
sensitive.  Any  request  for  an  extension 
of  the  period  for  which  confidential 
treatment  has  been  granted  under  the 
new  procedures  would  have  to  be  made 
in  the  form  of  a  new  request  filed  with 
the  Commission  at  least  fourteen  days 
before  the  end  of  the  initial  one-year 
period.  Moreover,  the  new  request 
would  have  to  include  the  full  factual 
support  specified  in  General  Instruction 
D  2(a)-(d)  to  Form  13F.  Because  both 
section  13(f)  of  the  Exchange  Act  and 
the  FOIA  were  intended  by  Congress  to 
promote  pubUc  disclosure  of  information 
and  because  there  can  be  significant 
variations  in  the  amount  of  time  that 
risk  arbitrage  positions  are  held  open, 
the  Commission  requests  comments  on 
the  appropriateness  of  one  year  as  the 
initial  period  for  which  confidential 
treatment  will  be  granted  under  the 
proposed  amendment. 

c.  Applicability.  The  simplified 
procedures  for  requesting  confidential 
treatment  set  out  in  paragraph  2(f)  of  the 
amended  instruction  would  apply  only 
to  open  risk  arbitrage  positions. 
Managers  requesting  confidential 
treatment  for  other  investment  strategies 
such  as  block  positioning  and  programs 
of  acquisition  and/or  disposition  that 
cannot  appropriately  be  considered  risk 
arbitrage  would  still  be  required  to 
provide  full  factual  support  for  the        ''^ 
requests.  Block  positions  have  not  been 
included  in  the  proposal  because  they 
involve  transactions  which  are 
completed  during  a  very  short  period  of 
time.*  In  the  Commission's  view,  even  if 
a  reporting  manager  held  a  block 
position  at  the  calendar  quarter  end,  it  is 
likely  that  the  position  would  be 
disposed  of  by  the  date  on  which  Form 
13F  is  required  to  be  filed  (e.g..  45  days 
later).  Any  block  position  that  might  be 
maintained  45  days  after  the  close  of  a 
calendar  quarter  would  be  presumed  to 
be  maintained  for  investment  purposes, 
rather  than  as  a  block  position,  and 
would  require  the  full  factual  support 
specified  in  Instruction  D.  Similarly, 
confidential  treatment  requests 
regarding  acquisition  or  disposition 
programs,  other  than  risk  arbitrage, 
would  have  to  be  supported  with  facts 
as  specified  in  paragraph  2(a)-(d)  of 


•  Rule  3b-B(r)  of  the  Exchange  Act  (17  CFK 
240Jb-6(c|)  defines  a  block  positioner  as  a  dealer, 
who.  among  other  thing*,  acting  as  principal,  buy* 
short  or  sells  long  a  block  of  slock  with  a  market 
value  of  S200.000  or  more  in  a  single  transaction  and 
sells  the  stuck  as  rapidly  as  possible  commensurate 
with  the  circumstance*. 


Exchange  Commission,  450  Fifth  Street.        1979)  |44  FR  3033.  January  is.  i979|. 
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Instruction  D.  and  a  showing  of  a 
likelihood  of  competitive  harm  if  the 
positions  are  disclosed. 

Limitation  on  Confidential  Treatment 
for  Other  Commercial  Information 

The  second  amendment  to  General 
Instruction  D,  contained  in  paragraph 
2(e)  of  the  revised  instruction,  would 
require  each  institutional  manager 
requesting  confidential  treatment  for 
commercial  information,  other  than 
information  relating  to  an  open  risk 
arbitrage  position,  to  limit  the  requested 
period  of  confidentiality  to  a  specific 
time,  not  to  exceed  one  year.  In  the 
Commission's  view,  this  change 
balances  the  public  disclosure  concerns 
of  the  statute  with  the  needs  of 
managers  to  protect  certain  investment 
strategies  and  holdings  from  public 
disclosure  under  the  standards  of  FOIA 
exemption  four.  The  Commission 
believes  that,  in  most  cases,  an 
investment  strategy  or  holding  that  was 
the  subject  of  a  confidential  treatment 
request  under  section  13(f)  would  within 
a  year  following  the  date  that  the  13F 
report  is  filed  become  no  longer 
sensitive.  Thus,  the  proposed 
amendment  would  require  managers  to 
designate  a  period  of  time  for  which 
confidential  treatment  of  any 
commercial  information,  other  than  that 
relating  to  open  risk  arbitrage  positions, 
is  requested.  The  period  requested  may 
not  exceed  one  year  from  the  date  the 
report  is  required  to  be  filed  with  the 
Commission.  Requests  for  extension  of 
the  period  for  which  confidential 
treatment  had  been  granted  could  be 
made  by  submitting  a  de  novo  request  at 
least  fourteen  days  in  advance  of  the 
expiration  of  the  original  time  period  for 
which  confidential  treatment  was 
granted.  The  Commission  requests 
specific  comment  on  whether  it  should 
limit  confidential  treatment  requests  for 
commercial  information,  other  than  open 
risk  arbitrage  information,  to  a  specific 
time  period,  and  if  so,  whether  a  one 
year  time  period  is  a  reasonable  time 
limit  for  such  requests. 

If  the  proposed  amendments  to 
Instruction  D  are  adopted  substantially 
as  proposed,  the  Commission  will 
automatically  jnake  public  security 
holdings,  for  which  confidential 
treatment  has  been  granted,  on  the 
specified  date  without  additional  notice 
to  managers,  unless  a  new  request  for 
confidential  treatment  is  filed  at  least 
fourteen  days  in  advance  of  the 
expiration  of  the  year  specified  for  open 
risk  arbitrage  positions  or.  for  other 
commercial  information,  at  least 
fourteen  days  in  advance  of  the  time 
designated  by  the  manager. 


List  of  Subjects  in  17  CFR  Part  249 

Reporting  requirements.  Securities. 

Text  of  Proposed  Amendment  to 
General  Instructions  to  Form  13F 

Chapter  II  of  Title  17  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  249— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  By  revising  paragraph  2  of  General 
Instruction  D  of  the  form  prescribed  in 
I  249.325  of  Title  17  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

§  249.325    Form  13F.  report  of  institutional 
investment  manager  pursuant  to  section 
13<f)  of  ttie  Securities  Exctiange  Act  of 
1934. 


General  Instructions 

•         •         *         •         * 

D.  *  *  • 

2.  Ifa  request  for  conndenlia!  treatment  is 
based  upon  a  claim  that  the  subject 
information  is  confidential  commercial  or 
financial  information,  provide  information 
required  by  paragraphs  (a)-(e)  except  that  if 
the  subject  information  concerns  security 
holdings  which  represent  open  risk  arbitrage 
positions  and  no  previous  requests  for 
confidential  treatment  of  those  holdings  have 
been  made,  only  the  information  required  in 
paragraph  (f)  need  be  provided. 

a.  Describe  the  investment  strategy  being 
followed  with  respect  to  the  relevant 
securities  holdings,  including  the  extent  of 
any  program  of  acquisition  and  disposition 
(note  that  the  term  "investment  strategy."  as 
used  in  this  instruction,  also  includes 
activities  such  as  block  positioning); 

b.  Explain  why  public  disclosure  of  the 
securities  holdings  would,  in  fact,  be  likely  to 
reveal  the  investment  strategy:  consider  this 
matter  in  light  of  the  specific  reporting 
requirements  of  Form  13F  (e.g.,  securities 
holdings  are  reported  only  quarterly  and  may 
be  aggregated  in  many  cases): 

c.  Demonstrate  that  such  revelation  of  an 
investment  strategy  would  be  premature; 
indicate  whether  the  manager  was  engaged  in 
a  program  of  acquisition  or  disposition  of  the 
security  both  at  the  end  of  the  quarter  and  at 
the  time  of  the  filing;  address  whether  the 
existence  of  such  a  program  may  otherwise 
be  known  to  the  public; 

d.  Demonstrate  that  failure  to  grant  the 
request  for  confidential  treatment  would  be 
likely  to  cause  substantial  harm  to  the 
manager's  competitive  position;  show  what 
use  competitors  could  make  of  the 
information  and  how  harm  to  the  manager 
could  ensue. 

e.  State  the  period  of  time  period  for  which 
confidential  treatment  of  the  securities 
holdings  is  requested.  The  time  period 
specified  may  not  exceed  of  one  year  from 
the  date  the  report  is  required  to  be  filed  with 
the  Commission. 


f  For  security  holdings  which  represent 
open  risk  arbitrage  positions,  the  request 
must  include  good  faith  representations  that: 

(1)  The  security  holding  represents  a  risk 
arbitrage  position  open  on  the  last  day  of 
calendar  quarter  for  which  the  report  is  filed: 
and 

(2)  The  reporting  manager  has  no  present 
intention  to  close  the  position  on  or  before 
the  date  the  report  is  required  to  be  filed  with 
the  Commission. 

If  the  representations  stated  above  are  made 
in  writing  at  the  time  Form  13F  is  filed,  the 
subject  security  holdings  will  automatically 
be  accorded  confidential  treatment  for  a 
period  of  one  year  from  the  date  the  report  is 
required  to  \x  filed  with  the  Commission. 

g.  At  the  expiration  of  the  period  for  which 
confidential  treatment  has  been  granted 
pursuant  to  item  (e)  or  item  (f)  of  this 
paragraph  ("expiration  date"),  the 
Commission,  without  additional  notice  to  the 
reporting  manager,  will  make  such  security 
holdings  public  unless  a  de  novo  request  for 
confidential  treatment  of  the  information  that 
meets  the  requirements  of  items  (a)-|e)  of  this 
paragraph,  is  filed  with  the  Commission  at 
least  fourteen  (14)  days  in  advance  of  the 
expiration  date. 

Statutory  Authority 

The  Commission  hereby  proposes  this 
amendment  to  Form  13F  pursuant  to  the 
authority  set  forth  in  section  3(b),  13(f) 
and  23  of  the  Exchange  Act  (15  U.S.C. 
78c(b),  78m(f).  and  78(w). 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  Chairman 
of  the  Commission  has  certified  that  the 
amendments  to  General  Instruction  D  of 
Form  13F  proposed  herein  will  not,  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  These  amendments  are  being 
proposed  under  Section  13(f)  of  the 
Exchange  Act.  The  Commission  has 
defined  small  entities  for  the  purposes  of 
rulemaking  under  the  Exchange  Act; 
however,  no  specific  definition  is 
provided  for  institutional  investment 
managers,  the  class  of  persons  required 
to  report  pursuant  to  Section  13(f). 
Moreover,  although  a  definition  is 
provided  for  investment  advisers. 
However,  the  Commission  has  defined 
small  entities  when  that  term  is  used  in 
connection  with  the  Investment 
Advisers  Act  ("Advisers  Act"),  in  Rule 
0-7  under  the  Act  (17  CFR  249.0-7). 

The  term  small  entities  is  defined, 
under  the  Exchange  Act.  in  Rule  0-10  (17 
CFR  240.0-0).  Although  this  definition 
does  not  include  investment  advisers. 
Rule  0-10  provides  that  the  Commission 
may  adopt  a  definition  of  small  entities 
for  purposes  of  a  particular  rulemaking 
proceeding.  For  purposes  of  the 
proposed  amendments  to  Instruction  D 
of  Form  13F  the  Commission  has 


t\ju\  raqueti  lor  tucn  miormaiion  aunng  ine  one- 
yp«r  p<>rio<l.  ir.anager«  would  tx  required  to  provide 


mainiainea  lor  lax  or  invesnneni  purpose*  aiier  in« 
termination  or  completion  of  the  deal. 
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decided  to  use  two  definitions  of  the 
term  small  entities  that  were  adopted 
previously  by  the  Commission.  The 
Commission  believes  that  this  action  is 
necessary  and  appropriate  to  ensure 
that  all  persons  or  entities  that  might  be 
institutional  investment  managers  under 
section  13(f)  of  the  Exchange  Act  will  be 
included  within  a  category  addressed  by 
the  definition.  The  two  definitions  being 
used  are  those  in  Rule  0-10  under  the 
Exchange  Act  and  in  Rule  0-7  under  the 
Advisers  Act.  Public  comment  is  invited 
on  the  Commission's  use  of  this 
combined  definition.  Unless  significant 
public  comment  is  received  presenting 
facts  that  indicate  that  the  definition  is 
not  appropriate,  the  Commission  does 
not  propose  to  issue  any  further 
certification  under  the  Regulatory 
Flexibility  Act  regarding  adoption  of  the 
amendments  proposed  in  this  release. 

The  definition  under  the  Advisers  Act 
provides  that  an  investment  adviser  is  a 
small  entity  if  it  manages  assets  with 
total  value  of  $50  million  or  less,  in 
discretionary  or  nondiscretionary 
accounts.  As  relevant  to  the  proposed 
amendments  to  Form  13F,  the  definition 
under  the  Exchange  Act  provides  that;  a 
broker  or  dealer  is  a  small  entity  if  on 
certain  specified  dates  during  the  prior 
fiscal  year  it  had  total  capital  of  less 
than  $500,000  and  it  was  not  affiliated 
with  any  person  that  was  not  a  small 
business  organization  as  defined  in  Rule 
0-10  (17  CFR  240.0-10(c)).  The 
Commission  is  using  the  definition  under 
the  Advisers  Act  for  all  institutional 
investment  managers  that  are  not 
brokers  or  dealers.  In  the  Commission's 
view,  this  is  appropriate  because 
functionally  the  activities  of  such 
managers  most  closely  approximate 
those  of  investment  advisers.  The 
reason  for  the  certification  is  that  there 
are  not  a  substantial  number  of 
institutional  investment  managers 
affected  by  the  rule  that  come  within  the 
elements  of  this  combined  definition  of 
small  entities.  First,  the  amendment 
would  affect  institutional  investment 
managers  who  have  at  least  $100  million 
under  management.  Thus,  any 
investment  adviser  or  other  entity 
required  to  file  13F  reports  would  not  be 
a  small  entity  under  the  Advisers  Act 
definition  of  the  term.  In  addition,  the 
Commission  does  not  believe  that  there 
are  a  significant  number  of  brokers  or 
dealers  required  to  file  on  Form  13F  that 
meet  the  definition  of  small  entity  in  rule 
O-lO(c)  under  the  Exchange  Act. 

By  the  Commission. 


Dated;  December  5. 1984. 
Shirley  E.  Hollis, 

Acting  Secretary. 

Reguletory  Flexibility  Act  Cerlilicalion 

1,  John  S.R.  Shad,  Chairman  of  the 
Securities  and  Exchange  Commission,  hereby 
certify  pursuant  to  S  U.S.C.  605(b)  that  the 
proposed  amendments  to  General  Instruction 
D  to  Form  13F  (17  CFR  249.325)  under  section 
13(f)  of  the  Securities  Exchange  Act  of  1S34 
("Exchange  Act")  (15  U.S.C.  78m(f))  set  forth 
in  Securities  Exchange  Act  Release  No.  21539. 
if  promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities.  For  the  purposes  of  this 
rulemaking,  pursuant  to  Rule  240.0-10  the 
Commission  is  using  a  definition  of  small 
entities  which  is  a  combinaiton  of  two 
definitions  of  that  term  previously  adopted  by 
the  Commission  under  the  Exchange  Act  and 
under  the  Investment  Advisers  Act  of  1940 
(15  U.S.C.  80b-l  et  seq.)  ("Advisers  Act").  As 
.  to  entities  that  meet  the  definition  of  an 
investment  adviser  in  section  202(a)(ll)  of  the 
Investment  Advisers  Act  of  1940.  and  all 
institutional  investment  managers  other  than 
brokers  and  dealers,  the  definition  of  small 
entities  used  is  that  in  Rule  9-7  under  the 
Advisers  Act  (17  CFR  275.0-7).  As  to  any 
broker  or  dealer  required  to  file  Form  13F,  the 
term  small  entities  is  defined  in  Rule  0-10 
under  the  Exchange  Act  (17  CFR  240.0-10). 
The  Commission  is  adopting  this  definition 
because  not  all  institutional  investment 
managers  required  to  file  Form  13F  would  be 
included  in  a  category  addressed  by  either  of 
the  definitions  cited  if  only  one  of  the 
definitions  were  used.  However,  all 
institutional  managers  are  included  within  a 
category  addressed  by  the  combined 
definition.  The  reason  for  this  certification  is 
that  it  does  not  appear  that  a  substantial 
numl>er  of  institutional  investment  managers 
affected  by  the  rule  that  come  with  the 
definition  of  "small  entities"  as  set  forth  in 
Rule  240.0-10  and  Rule  275.0-7. 

Dated:  December  5, 1984. 
John  S.R.  Shad. 
Chairman. 

(FR  Doc.  84-32364  Filed  12-11-84:  8:45  am) 
MLLINa  CODE  M10-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  af>d  Drug  Administration 

21  CFR  Part  184 

(Docket  No.  82N-0239] 

Enzyme^odified  Fats;  Proposed 
Affirmation  of  GRAS  Status 

Correction 

In  FR  Doc.  84-30634.  beginning  on 
page  46164  in  the  issue  of  Friday, 
November  23. 1984.  make  the  following 
correction:  On  page  46166,  in  the  second 
column,  the  eleventh  line  below  the 
heading  'List  of  Subjects  in  21  CFR  Part 


184"  should  read  "be  amended  by 
adding  new  S  184.1287.  to". 

WLUNO  CODE  1S0S-01-«I 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Servica 
26  CFR  Part  1 

[LR-134-S41 

Foreign  Management  and  Foreign 
Economic  Processes  Requirements  of 
a  Foreign  Sales  Corporation 

AOENCV:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  This  document  provides 
proposed  Income  Tax  Regulations 
relating  to  foreign  management  and 
foreign  economic  processes 
requirements  of  a  foreign  sales 
corporation.  In  the  Rules  and 
Regulations  portion  of  this  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
these  matters.  The  text  of  those 
temporary  regulations  also  serves  as  the 
comment  document  for  this  proposed 
rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  before  February  11, 1985.  The 
proposed  rules  are  proposed  to  be 
effective  as  final  regulations  for  taxable 
years  beginning  after  December  31. 1984. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
(LR-134-84).  Washington.  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Dean  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  20224,  Attention:  CC:LR:T  (LR-134- 
84).  (202-566-3289,  not  a  toll-free  call). 
SURPLEMENTARY  INFORMATION:  The 
temporary  regulations  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  add  new 
§§  1.924{c)-lT.  1.924(d)-lT,  1.924(e)-lT. 
1.925(b)-lT,  1.925(c)-lT.  and  1.927-lT  to 
26  CFR  Part  1.  The  final  regulations  that 
are  proposed  to  be  based  on  the 
temporary  regulations  would  amend  26 
CFR  Parti  by  adding  §§  1.924(c)-l. 
1.924{d)-l.  1.924(e)-l.  1.925(b)-l. 
1.925(c)-l.  and  1.927-1  to  the  regulations 
under  sections  924,  925.  and  927  of  the 
Internal  Revenue  Code  of  1954.  For  the 
text  of  the  temporary  regulations,  see  FR 
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Doc.  84-32300  (T.D.  7994)  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
deflned  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  The  Secretary  of 
the  Treasury  has  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  number  of  significantly 
affected  small  entities  is  not  substantial. 
A  regulatory  flexibility  analysis. 
therefore,  is  not  required  under  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  chapter  6). 

Paperwork  Reduction  Act 

The  recordkeeping  requirements 
contained  herein  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act. 
Comments  on  these  recordkeeping 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  O^ice  Building.  Washington. 
D.C.  20503.  The  Internal  Revenue 
Service  requests  persons  submitting 
comments  to  OMB  also  send  copies  of 
the  comments  to  the  Service. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments  on  these  proposed 
regulations.  If  a  public  hearing  is  held. 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  information 

The  principal  author  of  these 
proposed  regulations  is  David  ].  Dean  of 
the  Legislation  and  Regulations 
Division.  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  mat'iers  of 
substance  and  style. 


List  of  Subjects  in  26  CFR  §  §  1.861-1 
Through  1.997-1 

Income  taxes.  Aliens.  Exports.  DISC. 
Foreign  investments  in  U.S..  Foreign  tax 
credit.  FSC.  Sources  of  income.  United 
States  investments  abroad. 

Proposal  of  Regulations 

The  temporary  regulations,  FR  Doc. 
84-32300  (T.D.  7994)  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register,  are  hereby 
also  proposed  as  final  regulations  under 
sections  924,  925.  and  927  of  the  Internal 
Revenue  Code  of  1954. 
Roscoe  L  Egger.  Jr.. 
Commissioner  of  Internal  Revenue. 

IfK  Doc  84-3229S  Filed  12-7-M:  8:45  amj 
MIXING  COOC  4«30-01-« 

26  CFR  Part  1 
|LR-167-«4| 

FSC  General  Rules,  Requirements, 
Definitions,  and  Special  Rules 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  This  document  contains 
proposed  Income  Tax  Regulations 
concerning  general  rules  regarding  the 
requirements  that  a  corporation  must 
meet  to  be  a  foreign  sales  corporation 
(FSC)  (or  small  FSC)  and  tax  treatment 
of  a  FSC  (or  a  small  FSC)  and  specific 
rules  regarding  the  requirements  for  FSC 
or  small  FSC  status,  the  methods  of 
electing  and  terminating  FSC  status,  and 
the  definition  of  and  computation  of 
carrying  charges  on  sales  of  property  by 
a  FSC.  In  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 
Internal  Revenue  Service  is  issuing 
temporary  regulations  relating  to  these 
matters.  The  text  of  those  temporary 
regulations  also  serves  as  the  comment 
document  for  this  proposed  rulemaking. 
DATE:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  February  11, 1985.  The 
amendments  would  apply  to  taxable 
years  beginning  after  December  31, 1984, 
and  is  proposed  to  be  effective  as  final 
regulations  after  December  31, 1984. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-167-84),  Washington.  DC.  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
P.  Ann  Fisher  for  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW.,  Washington. 


DC.  20224.  Attention:  CC:LR:T  (LR-167- 
84).  (202-556-3289.  not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION:  The 

temporary  regulations  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  add  new 
SS  1.921-2T,  1.922-lT.  1.927(d)-lT.  and 
1.927(f)-lT  to  26  CFR  Part  1  and  amend 
§  1.921-lT  (a)(6)  and  (b)(7).  The  final 
regulations  that  are  proposed  to  be 
based  on  the  temporary  regulations 
would  amend  26  CFR  Part  1  by  adding 
§§  1.921-2T.  1.922-lT.  1.927(d)-lT.  and 
1.927(f)-lT  as  final  regulations  under 
sections  921,  922,  and  927  of  the  Internal 
Revenue  Code  of  1954.  For  the  text  of 
the  temporary  regulations,  see 
paragraph  1  of  the  amendments  made  by 
FR  Doc.  84-32298  |T.D.  7993]  published  ' 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register. 
Paragraphs  2  and  3  of  the  temporary 
regulations,  which  amend  §  1.921-lT 
(a)(6)  and  {b)(7)  respectively,  are  not 
proposed  to  be  adopted  as  final 
regulations. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  The  Secretary  of 
the  Treasury  has  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  number  of  significantly 
affected  small  entities  is  not  substantial. 
A  regulatory  flexibility  analysis, 
therefore,  is  not  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
collection  of  information  requirements 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Desk  Officer  for 
Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington. 
DC.  20503.  The  Internal  Revenue 
Service  requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 
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Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Comissioner  by  any 
person  who  has  submitted  written 
comments  on  these  proposed 
regulations.  If  a  public  hearing  is  to  be 
held,  notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  P.  Ann  Fisher  of 
the  Legislation  and  Regulations 
Division,  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

Ust  of  Subjects  in  26  CFR  S§  1.861-1 
Through  1.997-1 

Income  taxes.  Aliens,  Exports.  DISC, 
FSC.  Foreign  investments  in  U.S., 
Foreign  tax  credit,  Sources  of  income. 
United  States  investments  abroad. 

Proposal  of  Regulations 

Paragraph  1  of  the  amendments  made 
by  the  temporary  regulations,  FR.  Doc. 
84-32298  (T.D.  7993]  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register,  is  hereby 
also  proposed  as  a  final  regulation 
under  sections  921.  922.  and  927  of  the 
Internal  Revenue  Code  of  1954. 
Roscoe  L.  Egger,  Jr.. 
Commissioner  of  Internal  Revenue. 

ire  Doc  84-32;se  Filed  12-7-84;  9:45  am) 
MLUNQ  CODE  4t30-01-«l 


26  CFR  Part  1 

(LR-240-841 

Information  Reporting  Requirements 
for  Mortgage  Subsidy  Bonds 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations, 

summary:  This  document  provides 
proposed  regulations  that  relate  to  the 
tax  exempt  status  of  mortgage  subsidy 
bonds.  Changes  to  the  applicable  tax 
law  were  made  by  the  Tax  Reform  Act 
of  1984  (Pub.  L.  98-369;  98  Stat.  901), 


These  regulations  affect  all  purchasers 
and  governmental  issuers  of  tax  exempt 
mortgage  subsidy  bonds.  In  addition,  in 
the  Rules  and  Regulations  portion  of  this 
Federal  Register,  the  Internal  Revenue 
Service  is  issuing  temporary  regulations 
that  relate  to  the  tax  exempt  status  of 
mortgage  subsidy  bonds.  The  text  of 
those  temporary  regulations  also  serves 
as  the  comment  document  for  this 
proposed  rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  February  11, 1985.  The 
regulations  relating  to  qualified 
mortgage  bonds  are  proposed  to  be 
elective  for  obligations  issued  after 
December  31, 1984,  except  that  proposed 
regulations  under  §  l.lG3A-2(a)(2)  are 
proposed  to  be  effective  for  obligations 
issued  after  December  31, 1983.  The 
regulations  relating  to  qualified 
veterans'  mortgage  bonds  are,  in 
general,  proposed  to  be  effective  for 
obligations  issued  after  July  18, 1984. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-240-84),  Washington,  D.C,  20224. 
FOR  FURTHER  INFORMATION  CONTACT 
Mitchell  H.  Rapaport  of  the  Legislation 
and  Regulations  Division,  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW.. 
Washington,  D.C.  20224  (Attention: 
CC:LR:T)  (202-566-3740). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend 
S  6a.l03A-2  of  Title  26  of  the  Code  of 
Federal  Regulations.  The  final 
regulations,  which  this  document 
proposes  to  be  based  on  those 
temporary  regulations,  would  be  added 
to  Pari  1  of  Title  26  of  the  Code  of 
Federal  Regulations.  For  the  text  of  the 
temporary  regulations,  see  FR  Doc.  84- 
32292  (T.D.  7995)  published  in  the  Rules 
and  Regulations  portion  of  this  issue  of 
the  Federal  Register.  The  preamble  to 
the  temporary  regulations  explains  the 
addition  to  the  regulations. 

The  regulations  interpret  the 
provisions  of  section  103A(j)  (3),  (4),  and 
(5)  of  the  Code,  which  adds  certain 
information  reporting  requirements  to 
the  other  requirements  that  mortgage 
subsidy  bonds  must  meet  in  order  to  be 
treated  as  an  obligation  described  in 
section  103(a).  The  regulations  also 
interpret  the  provisions  of  section 
103A(c)(3)(C).  and  (o),  which  adds 
additional  requirements  that  qualified 
veterans'  mortgage  bonds  must  meet. 


These  regulations  are  proposed  to  be 
issued  under  the  authority  contained  in 
section  103A(j)  (3)  and  (4)  and  section 
7805  of  the  Internal  Revenue  Code  (98 
Stat.  901.  26  U.S.C.  103A(j)  (3)  and  (4); 
68A  Stat.  917,  26  U.S.C.  7805). 

Non-Applicability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Regulatory  Flexibility  Act 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Chapter  6). 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Mitchell  H. 
Rapaport  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  seven  copies]  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register.  The 
collection  of  information  requirements 
contained  herein  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act. 
Comments  on  the  requirements  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  Internal  Revenue 
Service.  New  Executive  Office  Building. 
Washington.  D.C.  20503.  The  Internal 
Revenue  Service  requests  persons 


substance  and  style. 


Constitution  Avenue.  NW.,  Washington. 
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submitting  comments  to  OMB  also  to 

send  copies  of  the  comments  ta  the 

Service. 

Roaco*  L  EggM.  |r.. 

Commissioner  of  Internal  Revenue. 

|FR  Doc  M-322ai  nicd  12-7-M;  n:Maai| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Public  Comment  Procedures  and 
Opportunity  for  Public  Hearing  on 
Proposed  Modifications  to  ttie  Ohio 
Permanent  Regulatory  Program  Under 
tite  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule. 

summary:  OSM  is  announcing 
procedures  for  a  public  comment  period 
and  for  requesting  a  public  hearing  on 
the  substantive  adequacy  of  program 
amendments  submitted  by  Ohio  as 
amendments  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA). 

The  amendment  submitted  consists  of 
proposed  changes  to  the  Ohio 
regulations  concerning  civil  penalties  for 
failure  to  abate  a  violation,  procedures 
governing  review  of  civil  penalties  in 
informal  conferences,  and  formal  review 
of  civil  penalties. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendment  will  be  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendments,  and  the 
procedures  that  will  be  followed  for  the 
public  hearing. 

DATES:  Written  comments  from  the 
public  no4  received  by  4:30  p.m.  January 
11. 1985  will  not  necessarily  be 
considered  in  the  decision  on  whether 
the  proposed  amendment  should  be 
approved  and  incorporated  into  the 
Ohio  regulatory  program.  A  public 
hearing  on  the  proposed  amendment  has 
been  scheduled  for  {anuary  7. 1985.  Any 
person  interested  in  speaking  at  the 
hearing  should  contact  Ms.  Nina  Rose 
Hatfield  at  the  address  or  telephone 
number  listed  below  by  December  27. 
1984.  If  no  person  has  contacted  Ms. 
Hatfield  by  that  date  to  express  an 


interest  in  the  hearing,  the  hearing  will 
be  cancelled.  If  only  one  person  requests 
an  opportunity  to  speak  at  the  public 
hearing,  a  public  meeting,  rather  than  a 
hearing,  may  be  held  and  the  results  of 
the  meeting  included  in  the 
Administrative  Record. 

AODKESSES:  The  public  hearing  is 
scheduled  for  1:00  p.m.  in  Room  202. 
Columbus  Field  OfHce,  2242  South 
Hamilton  Road.  Columbus.  Ohio  43227. 

Written  comments  and  requests  for  an 
opportunity  to  speak  at  the  hearing 
should  be  directed  to  Ms.  Rose  Hatfield. 
Field  Office  Director.  Columbus  Field 
Office.  Office  of  Surface  Mining.  Room 
202,  2242  South  Hamilton  Road. 
Columbus.  Ohio  43227:  Telephone:  (614) 
886-0578. 

Copies  of  the  Ohio  program,  the 
proposed  modification  to  the  program,  a 
listing  of  any  scheduled  public  meetings, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  the  OSM 
Headquarters  Office  and  the  Office  of 
the  State  regulatory  authority  office 
listed  below,  during  normal  working 
hours  Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive, 
free  of  charge,  one  single  copy  of  the 
proposed  amendment  by  contacting 
OSMs  Columbus  Field  Office. 

Office  of  Surface  Mining,  Room  5124, 

1100  "L"  Street,  NW.,  Washington, 

DC. 
Ohio  Division  of  Reclamation.  Building 

B,  Foundation  Square,  Columbus. 

Ohio. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Nina  Rose  Hafifield,  Director. 
Columbus  Field  Office,  Office  of  Surface 
Mining.  Room  202.  2242  South  Hamilton 
Road.  Columbus.  Ohio  43237;  Telephone: 
(614)  866-0678. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  tfae  Ohio  Program 

The  Ohio  program  was  approved 
effective  August  16. 1982.  by  notice 
published  in  the  August  10. 1982  Federal 
Register  [47  FR  34688).  The  approval 
was  conditioned  on  the  correction  of  28 
minor  deficiencies  in  11  conditions  (a). 

(b).  (c).  (d).  (e).  (n(i)-{n(io,  (g),  {h)(i)— 

(h)(3).  {i)(l)— {i)(3),  (j)  and  (k)(l)— (k)(5). 
Information  pertinent  to  the  general 
background,  revisions,  modifications 
and  amendments  to  the  Ohio  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program  found  in  the  August  10. 1982 
Federal  Register. 


II.  Submission  of  Revisions 

By  letter  dated  November  6. 1984, 
Ohio  submitted  a  program  amendment 
consisting  of  a  revision  to  rule  1501:13- 
14-03  concerning  civil  penalties.  The 
proposed  amendment  provides  for 
alternative  enforcement  actions  to  be 
taken  if  a  violation  has  not  been  abated 
for  over  30  days.  The  proposed 
amendment  also  sets  forth  procedures 
and  requirements  for  an  informal 
conference  review  of  civil  penalties 
before  the  chief  or  his  authorized 
representatives.  Lastly,  the  proposed 
amendment  provides  for  formal  review 
of  civil  penalties  before  the  Reclamation 
Board  of  Review  as  required  by  State 
statute.  This  amendment  corresponds  to 
the  Federal  regulations  at  30  CFR  845.15 
et  seq. 

The  full  text  of  the  proposed  program 
amendments  submitted  by  Ohio  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendment  is  consistent 
with  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Ohio  program. 

III.  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4.  7,  and  9  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
docs  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 


ol  1984  (Pub.  L.  98-389;  98  Stat.  901). 


veterans  mortgage  bonds  must  meet. 


Revenue  Service  requests  persons 
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List  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.). 

Dated:  December  6. 1984. 
Wesley  R.  Booker. 
Acting  Director,  Office  of  Surface  Mining. 

IFF  Doc.  84-32363  Piled  12-11-M:  8'4S  ain| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  67 

[CC  Docket  No.  78-72;  CC  Docket  No.  80- 
286] 

MTS  and  WATS  Martcet  Structure;  and 
Amendment  of  Part  67  of  ttie 
Commission's  Rules  and 
Establishment  of  a  Joint  Board 

AOENCY:  Federal  Communications 
Commission. 

ACTION:  Recommendation  to  the 
Commission. 

summary:  The  Federal-State  Joint  Board 
recommends  that  the  Commission:  (1) 
Implement  limited  subscriber  line 
charges  for  residential  and  single  line 
business  customers;  (2)  allow  local 
companies  flexibility  to  file  optional 
alternative  interstate  tariff  provisions 
for  the  recovery  of  carrier  common  line 
costs  in  order  to  combat  bypass;  (3) 
modify  the  provisions  for  high  cost 
assistance  to  direct  more  aid  to  smaller 
companies  and  those  with  higher  cost 
levels:  and  (4)  provide  the  equivalent  of 
a  waiver  of  residential  subscriber  line 
charges  for  low-income  households.  The 
Joint  Board  also  stated  that  it  would 
study  broader  measures  to  assist  low 
income  households  in  affording 
telephone  service.  The  Joint  Board 
action  was  in  response  to  the 
Commission's  April  1984  request, 
published  in  the  Federal  Register  on 
April  30.  1984.  49  FR  18318.  for 
preparation  of  a  Joint  Board 
recommendation  on  these  issues.  The 
Joint  Board  recommendation  will  assist 
the  Commission  in  resolving  these 
issues. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claudia  Pabo  or  William  Kirsch  of  the 
Common  Carrier  Bureau  at  (202)  632- 
6363. 


SUPPLEMENTARY  INFORMATION: 

Recommended  Decision  and  Order 

In  the  Matter  of  MTS  and  WATS  Market 
Structure  Amendment  of  Part  67  of  the 
Commission's  Rules  and  Establishment  of  a 
Feint  Board  (CC  Docket  No.  7fr-72.  CC  Docket 
No.  60-286). 

Adopted:  Novemt)er  15. 1984. 

Released  November  23. 1984. 

By  the  Federal-Stale  Joint  Board. 
L  Introduction 
A.  Summary  of  Recommended  Decision 

1.  The  Federal-State  Joint  Board 
hereby  presents  its  recommendations 
concerning:  (1)  The  use  of  subscriber 
line  charges  as  a  means  of  recovering 
the  interstate  allocation  of  non-trafi'ic 
sensitive  (NTS)  local  exchange  costs:  (2) 
modifications  to  the  previously  adopted 
measures  for  assisting  subscribers  in 
areas  where  the  cost  of  providing 
telephone  service  is  unusally  high;  and 

(3)  measures  to  assist  low  income 
households  in  affording  telephone 
service.  The  first  section  of  this  Order 
summarizes  our  recommendations  and 
reviews  developments  in  these 
proceedings  to  date.  The  second  section 
deals  with  subscriber  line  charges  as  a 
means  of  recovering  the  NTS  local 
exchange  costs  allocated  to  the 
interstate  jurisdiction.  The  third  section 
concerns  provisions  for  assisting 
subscribers  in  high  cost  areas. 
Recommendations  designed  to  ensure 
that  implementation  of  subscriber  line 
charges  does  not  adversely  affect  the 
ability  of  low  income  households  to 
afford  telephone  sevice  are  discussed  in 
the  fourth  section  of  the  Order. 

2.  In  general  terms,  we  recommend 
that  the  Commission:  (1)  Implement 
limited  subscriber  line  charges  for 
residential  and  single  line  business 
customers;  (2)  allow  local  companies 
flexibility  to  file  optional  alternative 
interstate  tariff  provisions  for  the 
recovery  of  carrier  common  line  costs  in 
order  to  combat  bypass;  (3)  modify  the 
provisions  for  high  cost  assistance  to 
direct  more  aid  to  smaller  companies 
and  those  with  higher  cost  levels;  and 

(4)  provide  the  equivalent  of  a  waiver  of 
residential  subscriber  line  charges  under 
specific  terms  and  conditions.*  More 
specifically,  we  recommend 
implementation  of  a  $1.00  per  month 
subscriber  line  charge  for  residential 
and  single  line  business  customers 
effective  June  1985.  This  charge  will  be 
increased  to  $2.00  per  month  in  June 
1986.  In  addition,  local  telephone 
companies,  with  the  concurrence  of 

■  The  joint  Board  also  recommendi  further  study 
of  broader  lifeline  assistance  measures  on  an 
expedited  basis. 


State  regulatory  officials,*  should  be 
given  flexibility  to  implement  optional 
alternative  interstate  tariff  provisions 
for  recovery  of  carrier  common  line 
costs  ^  in  order  to  combat  localized 
bypass  problems.  A  uniform  monthly 
surcharge  up  to  a  maximum  of  $.35  on 
the  subscriber  line  charge  for  all 
customers  would  be  allowed  to  fund  any 
revenue  shortfall  resulting  from  the 
optional  alternative  tariffs.*  The 
procedures  which  we  are  proposing  for 
implementation  of  these  alternative 
tari^  provisions  will  ensure  that  they  do 
not  undermine  the  nationwide  averaging 
of  NTS  costs  for  purposes  of  the  carrier 
common  line  charge.  We  also 
recommend  that  the  basic  subscriber 
line  charge  for  residential  and  single  line 
business  customers  be  frozen  at  $2.00 
per  month.*  We  recommend  a  further 
Joint  Board  proceeding  to  examine  the 
effect  of  subscriber  line  charges  and  the 
special  anti-bypass  tariffs  on  universal 
service,  bypass,  economic  efficiency, 
and  interexchange  competition.  This 
proceeding  should  be  instituted  in  late 
1986  and  completed  as  soon  as  possible, 
consistent  with  the  need  for 
development  of  an  adequate  record.  The 
purpose  of  this  proceeding  would  be  to 
recommend  what,  if  any,  further  steps 
should  be  taken  by  the  FCC. 

3.  We  are  also  recommending  a 
number  of  changes  in  the  method  of 
calculating  the  amount  of  high  cost 
assistance  for  local  telephone 
companies.  We  believe  that  the  high 
cost  assistance  should  continue  to  be 
based  on  NTS  loop  costs,  rather  than 


'  In  the  absence  of  state  commission  concurrence, 
the  local  companies  would  he  authorized  to  go 
forward  with  an  alternative  tariff  filing  with  the 
FCC  only  if  the  joint  Board  concurred  in  the  plan. 
We  recommend  that  the  local  companies  be  allowed 
to  seek  joint  Board  concurrence  if  the  state  docs  nut 
act  on  the  proposal  within  60  days  of  the  Tiling.  The 
stale  would  remain  free  to  act  on  the  company's 
proposal  prior  to  a  Joint  Board  decision. 

Hinder  Part  69  of  the  Commission's  rules,  the 
carrier  and  subscriber  common  line  elements 
together  cover  the  cost  uf  customer  premises 
etjuipment.  inside  wiring,  local  loops,  the  Universal 
Service  Fund  and  the  National  Exchange  Carrier 
Association's  operating  expenses. 

*  For  example,  some  of  these  optional  alternative 
tariff  provisions  may  take  the  form  of  volume 
discounts.  To  the  extent  that  these  tanff  provisions 
fail-to  generate  the  same  revenue  levels  as 
application  of  the  nationwide  averaged  carrier 
common  line  charge,  the  revenue  shortfall  will  be 
recovered  through  a  uniform  surcharge  of  no  more 
than  $.35  per  month  on  the  suscriber  line  charge  for 
all  customers  in  the  relevent  study  area.  For  further 
discussion  of  the  alternative  carrier  common  line 
tariff  provisions  see  paragraphs  36  through  41. 

'  This  does  not  include  any  subscriber  line 
surcharge  that  would  t>e  necessary  in  conjunction 
with  optional  alternative  tariff  provisions  to  recover 
carrier  common  line  costs.  To  the  extent  a  surcharge 
is  necessary,  it  would  l>e  in  addition  to  the  S2  (in 
basic  charge. 


•    Hatfield  by  that  date  to  express  an 


Federal  Register. 


under  44  U.S.C.  3507. 
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other  factors.*  The  changes  we 
recommend  are  designed  to  direct  more 
assistance  to  small  telephone  companies 
and  those  with  higher  cost  levels.  Under 
this  ^proach,  companies  with  more 
than  50.000  working  loops  and  costs 
below  150  percent  of  the  national 
average  would  receive  less  assistance 
than  under  the  provisions  previously 
adopted  by  the  Conunission.^  We 
recommend  that  the  local  exchange 
companies'  authorized  rate  of  retiim  for 
interstate  access  service,  now  12.75 
percent,  be  used  in  calculating  the  level 
of  high  cost  assistance.  We  also 
recommend  that  existing  study  area 
boundaries  continue  to  be  used  for 
separation  purposes  including 
calculation  of  the  level  of  high  cost 
assistance.  In  addition,  we  conclude  that 
the  transition  from  a  SPF  based 
interstate  NTS  cost  allocation  to  the 
new  25  percent  basic  allocation  factor 
(combined  with  high  cost  assistance) 
should  be  implemented  in  eight  annual 
steps  rather  than  four  as  currently 
provided  in  Part  67  of  the  Commission's 
rules. 

4.  In  addition,  we  recommend  that  the 
Commission  adopt  a  two  phase  program 
for  assistance  to  low  income 
households.  The  first  step  would  offset 
the  effect  of  subscriber  line  charges.  We 
recommend  an  optional  program  for  a  50 
percent  reduction  in  the  subscriber  line 
charge  for  customers  meeting  a  state 
established  means  test  subject  to 


•  We  recommend  thai  the  cost  of  NTS  Category  S 
Central  OfTice  Equipment  (COE).  Local  Dial 
Switchmg  Equipment,  continue  to  be  allocated  to 
the  interstate  jurisdiction  on  the  basis  of  the  froren 

I  Subscriber  Plant  Factor  (SPF)  pending  review  of  all 

I  issues  concerning  the  allocation  of  COE.  In  light  of 
the  continued  use  of  SPF.  NTS  category  8  COE  costs 
should  not  ba  included  in  calculating  the  level  of 
high  coat  assistance. 

j      '  Under  our  proposal,  assistance  to  subscribers  in 
high  cost  areas  would  continue  to  be  provided 

.  through  an  interstate  allocation  of  the  relevant  local 
loop  costs  in  addition  to  the  basic  25  percent 
interstate  allocation.  We  recommend  that  the 

I  additional  interstate  allocation  for  study  areas  with 
less  than  50.000  working  loops  (excluding  WATS      - 
and  private  line  loops)  include:  (1)  50  percent  of  the 
relevant  cost  per  loop  in  excess  of  115  percent  but 
not  greater  than  150  percent  of  the  national  average 
far  these  costs:  and  (2)  75  percent  of  the  relevant 
coat  per  loop  in  excess  of  150  percent  of  the  national 
■••nse.  We  recommend  that  the  additional 
interstate  cost  allocation  for  study  areas  with  more 
than  5aOOO  working  loops  (excluding  WATS  and 
private  line  loops)  include:  (1)  25  percent  of  the 
reirvant  coat  per  loop  in  excess  of  115  percent  but 
not  greater  than  150  percent  of  the  national  average 
for  these  costs:  and  (2)  75  percent  of  the  relevant 
cost  per  loop  in  excess  of  ISO  percent  of  the  national 
average.  Undar  this  approach  all  relevant  NTS  costs 
in  excess  of  150  percent  of  the  national  average 
would  be  allocated  to  the  interstate  jurisdiction. 
(Twenty  five  percent  of  these  costs  would  be 
aUocaled  to  interstate  through  the  basic  allocation 
factor.  An  additional  75  percent  would  be  allocated 
to  interstate  through  the  high  cost  formula.) 


verification.  This  revenue  shortfall 
would  be  funded  through  the  interstate 
carrier  common  line  charge.  States 
taking  advantage  of  this  assistance 
mechanism  would  be  required  to  make 
an  equal  monetary  reduction  in  the  local 
exchange  rate  for  subscribers  who 
qualify  for  the  subscriber  line  charge 
reduction.  This  reduction  In  local  rates 
would  be  funded  from  intrastate 
sources.  Implementation  of  this 
assistance  measure  would  be  at  the 
option  of  the  state  commissions.  We 
also  recommend  expedited  study  of 
broader  lifeUne  assistance  measures  as 
the  second  phase  of  our  plan.  It  is 
anticipated  that  the  state  developed 
means  tests  for  the  reduced  subscriber 
line  charge  will  assist  us  in  developing 
broader  lifeline  measures  in  the  near 
future. 

B.  Background 

1.  MTS  and  WATS  Market  Structure 
Proceeding 

5.  On  December  22, 1982,  the 
Commission  adopted  the  Third  Report 
and  Order  in  the  AfTS  and  WA  TS 
Market  Structure  proceeding,  CC  Docket 
No.  78-72."  This  Order  established  a 
plan  for  replacing  the  interstate  division 
of  revenues  and  settlements  process 
with  a  system  of  tariffed  access  charges. 
Under  this  approach,  a  major  portion  of 
the  local  loop  costs  allocated  to  the 
interstate  jurisdiction  •  would  have  been 
recovered  directly  from  telephone 
subscribers.*"  Other  NTS  costs 


•  93  FCC  2d  241  (1983). 

*  A  portion  of  local  telephone  company  plant 
investment  and  expenses  is  allocated  to  the 
interstate  jurisdiction  and  recovered  through  the 
rales  for  interstate  services.  The  remainder  of  these 
costs  are  allocated  to  the  stale  jurisdiction  and 
recovered  through  the  charges  for  local  exchange 
and  other  intrastate  services.  Local  telephone 
company  costs  are  allocated  between  the  two 
jurisdictions  because  local  facilities  are  used  for  the 
origination  and  termination  of  interstate  as  well  as 
intrastate  telephone  services.  The  procedures  for 
allocating  these  costs  between  the  jurisdictions  are 
set  out  in  Part  67  of  the  Commission's  rules. 

'"  The  Commission's  initial  decision  provided 
that,  in  1984.  the  first  year  of  the  plan,  local 
telephone  companies  would  have  to  charge  a 
minimum  flat  fee  of  $2.00  per  line  per  month  for 
residential  subscribers  and  S4.00  per  line  per  month 
for  business  subscribers.  Additional  NTS  costs 
could  be  recovered  from  subscribers  through  usage 
charges,  up  to  a  maximum  fee  equivalent  to  the 
local  telephone  company's  rate  for  a  dedicated 
interstate  private  line.  Aside  from  the  pre-sel 
minimum  and  maximum  charges,  local  companies 
were  given  a  great  deal  of -flexibility  to  experiment 
with  combinations  of  flat  and  usage  based  charges. 
Two  major  changes  in  the  plan  were  scheduled  to 
be  phased  in  over  a  transition  period.  First,  all  of 
the  NTS  costs  associated  with  subscriber  loop  plant 
and  station  connections,  other  than  inside  wiring, 
and  the  universal  service  fund  amount,  would 
gradually  be  shifted  to  a  subscriber  charge.  (The 
costs  of  CPE.  which  are  being  phased  out,  as  well  as 


allocated  to  the  interstate  jurisdiction 
would  have  been  recovered  from  the 
interexchange  carriers  and  reflected  in 
their  toll  rates."  These  rules  were 
modified  in  the  Commission's 
Memorandum  Opinion  and  Order 
(Reconsideration  Order)  in  the  MTS  and 
WA  TS  Market  Structure  proceeding 
adopted  July  27, 1983.  •»  The  revised 
rules  established  a  uniform  initial 
subscriber  line  charge  of  $2.00  per 
month  for  residential  customers  in  1984. 
That  charge  was  scheduled  to  increase 
to  $3.00  in  1985  and  $4,00  in  1986.  The 
revised  rules  also  provided  for  a 
subscriber  line  charge  for  business 
customers  equal  to  the  lesser  of  $6.00 
per  month  or  the  full  interstate 
allocation  of  loop  costs  for  the  study 
area  involved.  The  revised  rules  also 
contained  provisions  for  calculating 
residential  subscriber  line  charges  for 
1987  and  beyond. 

6.  In  a  subsequent  Memorandum 
Opinion  and  Order  (Second 
Reconsideration  Order),  adopted 
February  3, 1984,  the  Commission 
reaffirmed  its  conclusion  that  a  system 
of  flat  subscriber  line  charges  to  recover  j 
a  portion  of  the  interstate  NTS  cost 
allocation  would  best  serve  the  public 
interest."  In  particular,  the  Commission 
reiterated  that  a  system  of  fixed 
subscriber  line  charges  would:  ' 

(1)  Eliminate  the  discrimination  or 
preferences  that  result  from  the  inconsistent 
methods  that  have  been  used  to  recover 
interstate  subscriber  loop  and  private  hne 
loop  costs; 

(2)  Promote  economic  efficiency  by 
eliminating  the  distortions  that  inevitably 
result  from  the  recovery  of  fixed  costs 
through  usage  charges:  .  .  . 

(3)  Deter  uneconomic  bypass  by  removing 
the  incentive  for  large  users  to  substitute 
bypass  facilities  that  may  be  more  costly 
than  the  local  distribution  facilities  of  the 
telephone  companies:  (and) 

(4)  Preserve  universal  telephone  service  by 
avoiding  rate  increases  for  remaining 
telephone  company  customers  that  would 
result  from  uneconomic  bypass.'* 

The  Commission  also  emphasized  that 
the  access  charge  plan  represented  an 


inside  wire  and  NTS  Category  8  I^ocal  Dial 
Switching  Equipment  would  not  t>e  shifted  to  the 
subscriber  charge.)  Second,  subscriber  charges, 
which  would  initially  be  structured  as  a 
combination  of  minimum  flat  fees  and  usage 
sensitive  charges,  would  gradually  be  converted  to 
exclusively  flat  fees  for  most  carriers. 

' '  In  the  past,  all  local  exchange  telephone 
company  costs  allocated  to  the  interstate 
jurisdiction  were  paid  by  the  interexchange  carriers 
and  reflected  in  their  rates  to  the  public. 

■<  FCC  83-356.  released  August  22.  1963.  48  FR 
42964  (September  21, 1983). 

■*  FCC  84-38,  released  February  IS,  1964. 49  Fed. 
Reg  7810  (March  2. 1884). 

'*  Id.  at  para.  6. 


6363. 


expedited  basis. 


iMsir  charge. 
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effort  to  preserve  the  opportunity  for  fair 
competition  during  the  transition  to  a 
new  environment  in  which  all 
interexchange  competitors  would  be 
offered  equal  interconnection  options. 

7.  In  the  Second  Reconsideration 
Order,  the  Commission  proceeded  with 
implementation  of  a  maximum  $6.00 
monthly  charge  for  multi-line  business 
customers.'*  The  Commission  deferred 
implementation  of  subscriber  line 
charges  for  residential  and  single  line 
business  customers  until  June  1985.  and 
capped  such  charges  for  these 
subscribers  at  $4.00  through  the  end  of 
1989.  The  Commission  stated  that  it 
would  complete  the  following  five 
additional  proceedings  before  it  allowed 
subscriber  line  chaises  to  become 
effective  fpr  residential  and  single  line 
business  customers:  (1)  A  further 
rulemaking  to  devise  exemptions  or 
targeted  assistance  for  subscribers  who 
may  not  be  able  to  afford  subscriber  line 
charges;  (2)  a  further  inquiry  into  the 
effects  upon  universal  service  of 
subscriber  line  charges  as  well  as 
federal  decisions  in  general;  (3)  a  further 
inquiry  to  compile  more  detailed  data 
upon  the  extent  and  dangers  of  bypass; 
(4)  a  further  rulemaking  to  adopt  more 
effective  mechanisms  to  meet  the  needs 
of  small  telephone  companies  for 
additional  assistance:  and  (5)  a  further 
rulemaking  to  examine  how  best  to 
implement  subscriber  line  charges  for 
residential  and  single  line  business 
customers. 

2.  Jurisdictional  Separations  Proceeding 

8.  During  the  period  covered  by  these 
orders  in  the  MTS  and  WA  TS  Market 
Structure  proceeding,  the  Joint  Board 
was  reexamining  the  procedures 
governing  the  allocation  of  local 
exchange  plant  investment  between  the 
state  and  interstate  jurisdictions  in 
Amendment  of  Part  67  of  the 
Commission 's  Rules,  CC  Docket  No.  80- 
288. '•  In  the  Second  Recommended 
Decision  and  Order  ' '  in  this 


'^  The  maximum  96.00  monthly  charge  applied  to 
Cenlrex  lines  ordered  after  |uly  27. 1983.  A  $2.00 
monthly  rJuirge  was  authorized  for  embedded 
Centrex  lines  (those  ordered  or  in  place  on  or  before 
July  27, 1963).  The  Commission  also  stated  that  it 
would  reexamine  transitional  end  user  charges  for 
all  customers,  but  did  not  expect  charges  for 
embedded  Centrex  lines  to  exceed  SS.OO  per  month 
in  the  1985  and  1966  access  period. 

"  This  proceeding  was  instituted  in  July  1960 
pursuant  to  Section  410(c)  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S.C  410(c).  Notice  of 
Pnposed  Rulemakinft  and  Order  Establishing  a 
/oint  Board.  78  FCC  2d  837  (1960). 

"  CC  Docket  No.  80-286.  48  FR  46556  (October  13. 
1983).  The  loint  Board  had  previously  recommended 
that  customer  premises  equipment  (CPE)  be  phased 
out  of  the  separations  process  over  a  five  year 
period  in  light  of  the  Commission's  decision  in 
Docket  No.  20828.  Ami!r\dmen'.  of  Section  64.702  of 


proceeding,  adopted  on  April  15. 1983, 
we  recommended:  (1)  A  basic  25  percent 
interstate  allocation  factor  for  local 
exchange  loops  (other  than  wideband 
loops  and  loops  subject  to  direct 
assignment  to  one  jurisdiction  or  the 
other]  and  inside  wiring  as  well  as  the 
associated  maintenance  and 
depreciation  expenses:  (2)  and 
additional  interstate  cost  allocation  for 
study  areas  with  relevant  loop  costs  in 
excess  of  115  percent  of  the  national 
average;  "  and  (3)  a  number  of  other 
changes  in  the  allocation  of  local 
exchange  plant  costs.  The  joint  Board 
also  recommended  that  implementation 
of  the  new  basic  allocation  factor 
supplemented  with  high  cost  assistance 
take  place  in  four  steps  beginning  in 
1986.  The  Commission  adopted  the  Joint 
Board's  recommendations  with  a 
number  of  changes  and  clarifications.'* 

9.  The  Commission  subsequently 
asked  the  Joint  Board  to  prepare 
recommendations  concerning  a  number 
of  issues  *°  related  to  the  recovery  of 


the  Commission's  Rules,  to  detariff  CPE. 
Recommended  Decision  and  Order.  CC  Docket  No. 
80-286.  FCC  81-«e«.  released  December  14. 1981,  46 
FR  63344  (December  31, 1981).  At  that  time,  the  foint 
Board  also  recommended  that  the  Commission 
freeze  SPF  at  the  1961  annual  average  level  for  each 
study  area  to  prevent  further  growth  in  the 
interstate  NTS  cost  allocation  pending  adoption  of 
new  separations  procedures.  Recomn>er>ded  Interim 
Order.  CC  Docket  No.  80-286.  FCC  81-565,  released 
December  14.  1981.  46  FR  63354  (December  31.  1981). 
The  Commission  adopted  both  the  CPE  phase  out 
plan  and  the  interim  SPF  freeze  with  a  namber  of 
technical  modifications.  Decision  and  Orditr,  CC 
Docket  Na  80-286.  89  FCC  2d  1  (1982). 
reconsideration  denied.  91  FCC  2d  558  (1982). 
appeals  pending  sub  nom.  MCI 
Telecommuniootions  Corp.  v.  FVC.  D.C.  Cir.  Nos. 
82-1237. 82-1458  (filed  March  4. 1962  and  April  23. 
1982). 

'  *  The  loint  Board  also  recommended  provisiona 
designed  to  cap  subscriber  line  charges  (for  high 
cost  areas)  at  twice  the  national  average  charge. 
The  Coounission  endorsed  this  di  conoepL  but 
concluded  that  it  should  be  incorporated  in  Part  88, 
the  access  churge  rules  rather  than  Pari  67  dealing 
with  jurisdictional  separations.  As  previously 
mentioned,  the  Commission  subsequently  decided 
to  cap  subscriber  line  charges  for  residential  and 
single  line  business  customers  at  S4JO0  per  month 
through  the  end  of  1989. 

'  •  Decision  and  Order,  amendment  of  Part  67  of 
the  Commission's  Rules.  CC  Docket  No.  80-286. SB 
FCC  2d  781  (1984).  The  most  significant  of  these 
changes  included:  (1)  inclusion  of  drop  and  block 
wire  and  Category  8.13,  Subscriber  Line  Drcuit 
Equipment,  in  the  plant  categories  considered  in 
determining  whether  a  study  area  qualifies  for  high 
cost  assistance:  (2)  advancing  the  date  for  the  initial 
high  cost  data  filing  with  the  National  Exchange 
Carrier  Association  (NECA)  from  June  1985  to  June 
1984:  and  (3)  continuation  of  the  existing 
separatioru  trealmeni  of  WATS  closed  end  access 
lines  pending  further  recommendations  by  the  Joint 
Board.  The  Joint  Board  modified  its  original 
recommendation  to  request  the  first  two  changes. 
Id.  at  para.  5. 

"*  Since  these  issues  do  not  involve  the  allocation 
of  costs  between  the  jurisdictions,  preparation  of  a 
Joint  Board  recommemlation  is  not  mandatory.  5se 
Section  410  of  the  Communications  Act,  as 
amended.  47  VSC  4ia 


NIS  costs.*'  These  issues  included:  (1) 
The  subscriber  line  charge  for 
residential  and  single  line  business 
customers:  (2)  the  transition  mechanism 
for  implementing  subscriber  line  charges 
for  these  customers;  (3)  an  exemption 
from  the  subscriber  line  charge  or  other 
assistance  for  low  income  households: 
and  (4)  additional  assistance  for  small 
telephone  companies.** 

10.  In  seeking  additional  comments  on 
these  issues  the  Commission  recognized 
that  subscriber  line  charges  represent  a 
major  change  in  the  way  the  interstate 
allocation  of  local  exchange  telephone 
company  costs  are  recovered,  and 
stated  that  "it  is  important  to  compile  as 
complete  a  record  as  possible 
concerning  end  user  access  charges  for 
residential  and  single  line  business 
subscribers.*^  At  the  same  time,  the 
Commission  noted  the  extensive  record 
already  compiled  in  CC  Docket  No.  78- 
72  and  added: 

Based  on  the  substantial  record  in  this 
proceeding,  we  are  convinced  that  a 
significant  reduction  in  the  level  of  toll 
leading  is  necxssary  to  ensure  the  long  term 
viability  of  the  telephone  network  and  I 
serve  the  four  basic  goals  which  we  have 
established  in  this  proceeding,  namely:  (1) 
The  continued  assuranoe  of  universal  service; 
(2)  the  elimination  of  unjust  discrimination  or 
unlawful  preferential  rates:  (3)  the 
encouragement  of  network  efficiency;  and  (4) 
the  prevention  of  uneconomic  bypass.  We 
have  already  reached  a  number  of  basic 
conclusions.  First,  byjMss  and  the  economic 
inefficiency  inherent  in  the  present  system  of 
toll  rates  rq>resent8  a  serious  long  tema 
•  threat  to  universal  service.  Seoond.  the 
emergence  of  competition  in  the 
telecommunications  industry  requires  that 
charges  more  fully  reflect  the  cost  of  service. 
Third,  a  nationwide  solution  to  these 
problems  is  necessary  in  the  near  future  to 
provide  the  industry  with  certainty.  Fotirth. 
flat  fee  end  user  charges  are  an  equitable  and 
economically  sound  method  for  recovering  a 
portion  of  NIS  costs,  although  assistance  is 


*  ■  Further  Notice  of  Proposed  Rulemaking.  MTS 
and  WA  TS  Market  Sitructure  and  Amendment  of 
Part  87  of  the  Commission's  Rules.  CC  Docket  Nos. 
78-72  and  80-286,  FCC  84-133.  released  April  11. 
1984,  49  FR  18318  (April  30. 1984), 

"  The  Commission  also  instituted  studies 
concerning  bypass  of  the  local  exchange  and  the 
effect  of  federal  decisions  on  universal  ser\ice. 
Public  Notice,  "Request  for  Data.  Informatioa  and 
Studies  Pertaining  to  Bv-pass  of  the  l>ublic  Switched 
Network,"  Mimeo  No.  3206.  released  March  28. 1964: 
Public  Notice,  "Commission  Seeks  Further 
Information  on  the  Effects  of  Federal  Decisions  on 
Local  Rates  and  Services.  "Mimeo  No.  3246, 
released  March  3a  1984:  Public  Notice.  "Requesl  for 
Comments  on  Bypass  Studies."  Mimeo  No  6784. 
released  Seplemlier  21. 1984:  Public  Notice. 
"Request  for  Comments  on  Bypass  Study  Ijy  VST  A.' 
released  October  ia  1884. 

'^  Further  Notice  of  Proposed  Rulemaking.  CC 
Docket  Nos.  78-72  and  80-286.  FCC  84-13X  at  pom. 
4.  released  April  11.  1984.  48  FR  18318  al  para.  4 
(April  3a  1984). 


■  ■\^i  aic  uciit|f  |^iia»cu  uui,  as  wen  ai 


.  HI  para.  o. 
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needed  for  low  income  subscribers  and  those 
in  high  cost  areas.  In  particular,  rural 
telephone  companies  must  be  able  to 
continue  operations.  Fifth,  an  appropriate 
transition  to  the  new  environment  is  needed. 
We  seek  comments  on  the  residential  and 
single  line  business  end  user  charges  as  a 
means  toward  these  ends.** 

Despite  this,  the  Commission  stated  that 
it  would  not  preclude  consideration  of 
alternative  plans  which  would 
significantly  decrease  loll  loading  **  and 
achieve  the  Commission's  four  basic 
goals  in  providing  for  the  recovery  of 
interstate  NTS  local  exchange  costs. 

11.  On  April  11, 1984.  the  Joint  Board 
adopted  an  Order  Inviting  Comments,^* 
which,  among  other  things,  requested 
comments  on  means  of  refining  the  high 
cost  provisions  previously 
recommended  by  the  Joint  Board  and 
adopted  by  the  Commission.  We  sought 
additional  comments  concerning  the 
provisions  for  high  cost  assistance  in 
order  to  allow  further  study  of  certain 
matters  related  to  the  targeting  of  high 
cost  assistance  which  we  had  expressed 
concern  about  in  our  Second 
Recommended  Decision  and  Order. 

12.  More  than  50  parties  Tiled 
comments  or  replies  in  response  to  he 
Commission's  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket 
Nos.  78-72  and  80-286.  Approximately 
30  parties  filed  comments  or  replies 
concerning  the  high  cost  issues 
addressed  in  the  Joint  Board's  Order 
Inviting  Comments.  The  comments  are 
discussed  in  the  following  sections 
concerning  the  recovery  of  NTS  costs, 
high  cost  assistance  and  protection  for 
low  income  households. 

II.  Recovery  of  NTS  Costs 

A.  Summary 

13.  As  previously  stated,  we 
recommend  implementation  of 
subscriber  line  charges  for  residential 
and  single  line  business  customers  with 
a  basic  $1.00  monthly  charge  effective 
June  1985  increasing  to  $2.00  per  month 
in  June  1986.2^  We  believe  that 


"Id. 

"  Toll  loading  refers  to  the  recovery  of  ^f^S  or 
fixed  lfx:al  exchan^  telephone  costs  through  the 
usage  l>aaed  rates  for  toll  service. 

"  CC  Docket  No.  80-286.  FCC  84-139.  released 
April  11.  19M.  49  Fed.  Reg.  18746  (May  2. 1984). 

"  We  also  recommend  that  the  S2.00  per  line 
charge  for  embedded  Centrex  lines  be  retained  until 
we  complete  our  study  of  the  impact  of  subscriber 
line  charges  on  Centrex  service.  We  expect  to 
consider  further  staff  recommendations  concerning 
Centrex  senice  in  February  1985  We  are  not 
making  a  recommendation  concerning  subscriber 
line  charges  for  multi-party  ser\ice.  We  expect  the 
Commission  to  institute  proceedings  shortly  to 
reexamine  the  rules  in  this  area  pursuant  to  the 
remand  by  the  Court  of  Appeals  in  National 
A.ssocialion  of  Regulatory  Utility  Commissionprs  v. 


subscriber  line  charges  should  be  frozen 
at  this  level  pending  completion  of  a 
further  study  concerning:  (1)  The  effect 
of  subscriber  line  charges  and  other 
federal  decisions  on  universal  service: 
(2)  the  extent  and  potential  for  bypass  of 
the  local  exchange:  (3)  the  benefits  of 
subscriber  line  charges  in  terms  of 
increased  economic  efficiency:  and  (4) 
the  effect  of  these  cost  recovery 
mechanisms  on  interexchange 
competition.  This  study  should  be 
initiated  in  late  1986  and  competed  as 
soon  as  possible  consistent  with  the 
need  to  develop  an  adequate  record.  We 
also  believe  that  a  certain  amount  of 
flexibility  must  be  allowed  with  regard 
to  the  recovery  of  carrier  common  line 
costs.  Accordingly,  we  are 
recommending  provisions  designed  to 
allow  local  telephone  companies  the 
option  of  filing  alternative  interstate 
tariff  provisions  for  the  recovery  of 
carrier  common  line  costs  in  order  to 
combat  localized  bypass  problems.  Such 
tariff  filings  would  be  authorized  under 
Part  69  of  the  rules  only  after 
concurrence  in  the  company's  proposal 
by  the  relevant  state  regulatory 
commission  or  the  Joint  Board.  The 
company  would  be  allowed  to  request 
Joint  Board  action  on  its  proposal  if  the 
state  commission  does  not  act  within  60 
days  of  the  filing,  although  the  state 
commission  would  remain  free  to  act  on 
the  proposal  pending  a  decision  by  the 
Joint  Board.  Upon  concurrence,  a  tariff 
filing  would  then  be  made  with  the 
Commission,  subject  to  normal  FCC 
tariff  review  procedures.  While  the  rate 
elements  and  charges  under  these  tariff 
provisions  would  differ  from  those  in  the 
National  Exchange  Carrier  Association 
(NECA)  tariff,  we  are  recommending 
rules  for  the  implementation  of  these 
optional  alternative  interstate  tariff 
provisions  that  will  ensure  that  they  do 
not  undermine  the  mandatory 
nationwide  averaging  of  interstate  NTS 
costs  for  purposes  of  the  NECA  carrier 
common  line  charge.*'  We  believe  that 
this  approach  will  best  serve  the 
Commission's  goals  in  the  MTS  and 
WA  TS  Market  Structure  proceeding. 
Our  recommendations  also  incorporate 
a  number  of  important  ideas  contained 
in  the  major  alternatives  to  subscriber 
line  charges  proposed  in  the 
comments.** 


FCC.  737  F2d  1095  (DC.  Cir.  \9M)  petition  for  cert, 
pending.  U.S.  No.  84-95  (filed  July  18. 1964). 

••  A  more  detailed  explanation  of  the  procedures 
for  implementing  the  alternative  carrier  common 
line  tariff  provisions  are  discussed  in  paragraphs  36 
through  41. 

"  We  propose  that  this  plan  be  implemented  by 
adopting  new  $}  69.203.  69.204.  and  69.611  to 
describe  interim,  common  line  charges  and 
associHied  poolinf)  arrangements.  Although 


B.  Comments 

14.  American  Telephone  and 
Telegraph  Company  (AT4T.)  supported 
the  Commission's  plan  for 
implementation  of  residential  and  single 
line  business  subscriber  line  charges. 
AT&T  argued  that  the  additional  time 
available  to  evaluate  the  universal 
service  issue  should  allow  focused 
consideration  of  alternative  measures 
designed  to  meet  those  needs  directly,  it 
opposed  further  delay  or  weakening  of 
the  plan.  United  States  Transmission 
Systems,  Inc.  (USTS)  argued  that  it  is 
imperative  that  the  Commission  begin 
implementation  of  a  system  of 
subscriber  line  charges  at  an  early  date. 
EMX  Telecom  stated  that  fixed  monthly 
charges  for  residential  and  single  line 
business  subscribers  would  have  an 
unfair  impact  on  the  majority  of  these 
subscribers.  It  suggested  that  the 
Commission  develop  an  alternative 
means  of  compensating  exchange 
carriers  that  more  fairly  reflects  actual 
usage  of  exchange  facilities. 

15.  Most  of  the  Bell  Operating 
Companies  stated  that  the  FCC's  current 
plan  for  implementing  subscriber  line 
charges  for  single  line  business  and 
residential  subscribers  represents  the 
slowest  acceptable  transition  plan.  They 
found  no  reason  to  postpone 
implementation  further.  Mountain 
States,  Northwestern  Bell  and  Pacific 
Northwest  Bell  (U.S.  West)  sfttes  that 
the  initial  charge  should  be  equal  to 
each  company's  multi-line  business  rale. 
If  the  Commissison  decided  to  allow  a 
lower  charge  for  residential  and  single 
line  business  users  on  an  interim  basis, 
they  argued  that  the  initial  charge 
should  be  no  less  than  $4.00  per  line  in 
1985.  NYNEX  and  Southwestern  Bell 
argued  that  their  econometric  models 
demonstrate  that  implementation  of  a  $4 
subscriber  line  charge  on  a  flash-cut 
basis  in  1985  would  have  little  effect  on 
telephone  penetration  in  their  service 
territories. 

16.  Most  of  the  large  independent 
companies,  including  GTE  Corporation 
(GTE),  Central  Telephone  Company, 
Southern  New  England  Telephone 
Company  (SNET)  and  United  Telephone 
Company,  as  well  as  the  United  States 
Telephone  Association  (USTA)  also 
supported  implementation  of  the 
Commission's  plan.  Rochester 
Telephone  Corporation  argued  that  the 


subsequent  proceedings  may  produce  substantial 
changes  in  any  post-transition  rules  for  common  line 
charges,  we  are  not  proposing  changes  in  those 
rules  at  this  time  We  have  not  recommended 
deletion  of  the  post-transition  rules  because  some  of 
the  interim  rules  cross-reference  the  original  post- 
transition  rules 


1. 
f 
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Commission  should  adopt  a  transition 
plan  for  subscriber  line  charges  that 
would  impose  equal  charges  for  all 
customers  by  January  1, 1966  and  would 
require  all  remaining  NTS  costs  to  be 
recovered  through  end  user  charges  by 
January  1. 1989.  Rochester  took  the 
position  that  the  only  possible 
alternative  NTS  recovery  approach 
consistent  with  the  Commission's  policy 
objectives  is  the  allocation  of  all  NTS 
costs  to  the  intrastate  jurisdiction. 
Continental  Telecom  Inc.  (Contel) 
proposed  replacing  frozen  SPF  with  an 
Exchange  Network  Usage  Factor 
(ENUF).  equivalent  to  SLU,  over  a  five 
year  transition  period. 

17.  The  small  independent  telephone 
companies  generally  opposed  subscriber 
line  charges  for  residential  and  single 
line  business  customers  or  stated  that 
they  supported  waiver  of  such  charges 
for  customers  served  by  small  telephone 
companies.  Mashell  Telephone  Co.  and 
the  Michigan  Action  Group  argued  that 
subscriber  line  charges  for  all 
iTsidential  and  single  line  business 
customers  should  be  capped  indefinitely 
at  $4.00  for  the  period  beyond  1989.  The 
Rural  Telephone  Coalition  (RTC)  argued 
that  a  permanent  cap  on  subscriber  line 
charges  would  be  an  attractive 
modification  to  the  current  plan  with  the 
permanent  cap  set  at  the  lesser  of  a 
percentage  of  interstate  NTS  costs 
determined  as  a  result  of  quantitative 
studies  of  bypass  and  other  relevant 
factors,  or  $4.00  for  residential  and  S6.00 
for  business  subscribers. 

18,  The  large  user  groups  filing 
comments  included  the  Ad  Hoc 
Telecommunications  Users  Committee 
(Ad  Hoc),  Federal  Executive  Agencies 
(FEA)  and  International 
Communications  Association  (ICA). 
They  strongly  supported  the 
Commission's  plan  for  implementation 
of  subscriber  line  charges.  Three  groups 
representing  residential  telephone 
subscribers.  Telecommunications 
Research  and  Action  Center  (TRAC),  the 
National  Association  of  State  Utility 
Consumer  Advocates  (NASUCA)  and 
the  Office  of  Consumers'  Counsel,  State 
of  Ohio  (OCCO)  opposed  subscriber  line 
chnrges.  OCCO  slated  that  the  transition 
to  these  charges  would  gain  greater 
consumer  understanding  and 
acceptance  if  the  initial  chaise  were  set 
at  $.25  or  $.50.  with  gradual  increases 
over  the  rest  of  the  decade.  The 
National  Federation  of  Independent 
Business  stated  that  subscriber  line 
charges  should  initially  be  set  at  a  low 
level  with  small  incremental  increases 
to  permit  careful  monitoring  of 
developments.  The  National  Association 
of  Homes  for  Children  requested  that 


the  Commission  either  define  private 
orphanages  as  residential  subscribers  or 
exempt  private  orphanages  from  the 
multi-line  business  subscriber  line 
charge. 

19.  Most  of  the  state  regulatory 
commissions  supported  the  concept  of 
state  flexibility  behind  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  proposal  for  a 
system  of  unified  state  and  federal 
access  tariffs  to  be  filed  with  the  state 
commissions  subject  to  general  federal 
guidelines.'"  These  states  included: 
Florida,  Iowa,  Kansas,  Kentucky. 
Michigan,  North  Dakota  and  Vermont. 
Florida  and  Michigan  also  requested 
that  the  Joint  Board  and  Commission 
provide  for  experiments  in  their  states  to 
implement  such  an  approach.  The  New 
York  Depailment  of  Pubhc  Service 
argued  that  no  drastic  restructuring  of 
interstate  rates,  such  as  that  contained 
in  the  Commission's  plan,  is  necessary 
at  this  time.  It  stated  that  if  the 
interstate  rate  structure  needs  to  be 
modified,  it  prefers  a  cap  on  the  NTS 
costs  recovered  from  any  one  user 
through  usage  sensitive  pricing.  The 
staff  of  the  Pennsylvania  Public  Utility 
Commission  opposed  subscriber  line 
charges  and  instead  recommended 
gradual  implementation  of  SLU  based 
charges  to  the  interexchange  carriers. 
The  Rural  Electrification  Administration 
(REA)  argued  that  a  move  from  SPF  to 
SLU  or  a  flat  allocation  factor 
approximating  SLU  would  be  a 
palatable  compromise.  NTIA  urged  the 
Commission  to  retain  its  plan  while 
exploring  in  detail  the  implications  of 
the  proposed  alternatives. 

20.  The  Commission  also  requested 
comments  on  a  letter  which  NARUC 
filed  September  16, 1984,  responding  to  a 
number  of  questions  concerning  the 
meaning  and  effect  of  the  St.  Louis 
plan.''  These  questions  were  raised  by 
the  Chief,  Common  Carrier  Bureau  in  a 
letter  to  the  President  of  NARUC* 
Approximately  37  parties  filed 
comments  concerning  the  NARUC  letter. 
AT&T  stated  that  the  current 
Commission  plan  should  be  used  as  the 
basis  for  judging  any  alternatives.  It 
argued  that  a  review  of  the  St.  Louis 
proposal  revealed  areas  requiring 


'"  This  aiqnoach  is  frequently  referred  to  as  tlie 
St.  Louis  plan  since  it  was  adopted  by  the  N/\JiUC 
Communications  Committee  at  its  May  meeting  in 
St.  Louis,  Missouri. 

"  Public  Notice.  "Commission  Seeks  Comments 
on  National  Association  of  Regulatory  Ulihty 
Commissioners  (.NARUC)  Response  lo  Common 
Carrier  Bureau  Questioiu  on  the  Sl  Louis 
Resolation."  September  19. 1964. 

"  letter  to  junie  L  Bradshaw.  President.  NARUC 
fri)m  lack  D.  Smith.  Chief.  Common  Carrier  Bureau, 
dated  Aututt  24.  1984. 


further  amplification  and  explanation. 
These  included:  (1)  The  mechanism  for  a 
national  Universal  Service  Fund:  (2)  the 
clarity  and  specificity  of  the  guidelinea: 
and  (3)  the  level  of  the  proposed  cap  on 
NTS  costs  to  be  recovered  in  interstate 
charges.  The  other  interexchange 
carriers,  including  American  Satellite 
Company,  ALTEL.  Lexitel,  MCL  SBS, 
Teltec,  U.S.  TeL  and  USTS,  uniformly 
opposed  the  St.  Louis  plan  and  argued 
that  it  would  create  an  enormous 
increase  in  their  administrative  burdens. 

21.  The  Bell  Operating  Companies  and 
GTE  supported  implementation  of  the 
FCC  access  charge  plan,  with  further 
study  of  the  feasibility  of  an  approach 
such  as  the  St.  Louis  plan  which 
incorporates  a  degree  of  state  flexibility. 
Rochester  Telephone  Compony 
supported  the  concept  of  a  unified  tariff 
and  aruged  that  all  NTS  costs  should  be 
allocated  to  the  state  jurisdiction.  It  took 
the  position  that  this  could  eliminate  or 
reduce  interregional  subsidies  and 
assure  a  uniform  NTS  cost  recovery 
mechanism  for  each  exchange  carrier. 
United  opposed  the  St.  Louis  plan, 
arguing  that  it  would  add  further 
confusion  and  uncertainty  to  an  industry 
which  needs  neither. 

22.  The  Rural  Telephone  Coalition 
(RTC)  also  oposed  the  St.  Louis 
resolution.  RTC  argued  that  the  St.  Louis 
plan  would  cause  significant  problems 
including  additional  administrative 
burdens  and  increased  pressure  for  toil 
rate  deaveraging.  RTC  stated  that 
flexible  pricing  strategies  do  not  address 
the  underlying  problems  of  companies 
serving  high  cost  areas.  It  also  argued 
that  the  FCC  can  not  delegate  its 
authority  over  interstate  ratemaking  to 
the  states.  The  large  user  groups,  such 
as  Ad  Hoc,  Aeronautical  Radio,  Inc., 
FEA  and  ICA  uniformly  opposed  the  St. 
Louis  plan.  ABC,  CBS,  and  NBC 
requested  that  the  Commission  ensure 
that  television  and  audio  programming 
services  are  expressly  excluded  from  the 
scope  of  any  unified  tariffs. 

23.  Most  of  the  state  commissions 
endorsed  the  St.  Louis  approach.  The 
Michigan.  New  Jersey,  New  York,  Utah. 
Vermont  and  Wisconsin  Commissions, 
the  New  England  Conference  of  Public 
Utilities  Commissions,  as  well  as  the 
Office  of  Consumers'  Council,  Stale  of 
Ohio  supported  the  St.  Louis  plan.  These 
parties  argued  that  a  single  unified 
access  charge  tariff  administered  by  the 
states  has  three  main  advantages: 
greater  flexibility  in  meeting  localized 
bypass  and  other  ratemaking  concerns: 
reduced  adminstrative  problems:  and 


A.isocialion  of  Regulatory  Utility  Commissioner  v.         associiiled  pooling  arrdngempnts.  Although 
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reduced  possibility  for  arbitrage.'^  The 
Illinois  Commerce  Commission  also 
favored  the  St.  Louis  plan,  but 
conditioned  its  support  on  the 
simultaneous  relaxation  of  the  FCC 
policy  requiring  averaging  of  NTS  costs 
for  the  purpose  of  interstate  ratemaking. 
The  Alabama  Public  Service 
Commission  opposed  the  concept 
presented  in  the  St.  Louis  resolution,  and 
any  other  measures  which  would  create 
additional  pressure  for  the  deaveraging 
of  toll  rates.  Alabama  also  argued  that  it 
is  imperative  that  the  Commission 
provide  adequate  benefits  to  high  cost 
companies.  The  Washington  Utilities 
and  Transportation  Commission  stated 
that  a  unified  set  of  tariffs  as  suggested 
by  NARUC  would  not  meet  the  state's 
needs. 

24.  On  November  1. 1984,  most  of  the 
major  exchange  carrier  associations  ^* 
filed  a  Joint  Petition  with  the 
Commission  and  Joint  Board  outlining  a 
plan  for  implementation  of  subscriber 
line  charges  and  high  cost  assistance. ^^ 
This  plan  is  predicated  on  recovery  of 
almost  all  interstate  loop  costs  through 
subscriber  line  charges.  It  begins  with 
the  Commission's  previously  adopted 
$2.00.  $3.00  and  $4.00  access  charge  plan 
and  a  maximum  $4.00  monthly 
subscriber  line  charge  for  residential 
and  single  line  business  customers 
through  1989.  Section  III  discusses  their 
proposal  for  high  cost  assistance.^ The 
parties  to  this  Hling  state  that  their 
recommendations  on  subscriber  line 
charges  and  high  cost  assistance 
represent  a  unified  proposal  and  they 
oppose  adoption  of  any  part  of  the  plan 
by  itself. 

25.  In  the  post  1989  period,  this  plan 
proposes  different  levels  of  subscriber 
line  charges  for  small  companies  (those 
with  less  than  200.000  loops)  and  large 


"  For  purpoces  of  this  discussion,  the  term 
"■rbitrage  ■  refers  to  the  ability  of  the  inlerexchange 
carriers  to  take  advantage  of  differences  between 
stale  and  federal  access  tariffs,  for  example,  by 
misreporting  the  use  of  facilities  to  obtain  favorable 
rates  or  terms. 

"These  associations  included  the  National 
Telephone  Cooperative  Association,  the 
Organization  for  the  Protection  and  Advancement 
of  Small  Telephone  Companies,  the  National  Rural 
Telecom  Association  and  the  United  States 
Telephone  Association.  They  represent  over  1.300  of 
the  approximately  1,400  exchange  carriers. 

"The  joint  Board's  procedures  governing  ex  parte 
presentations  generally  prohibit  written  ex  parte 
presentation  during  the  W  day  period  immediately 
preceding  a  Joint  Board  meeting,  although  there  is 
an  exception  for  Tilings  in  response  to  a  request  by 
the  loint  Board  or  its  staff.  Order.  CC  Oocket  No 
80-286.  FCC  82-106.  released  March  5.  1982.  47  Fed 
Reg  23459  (May  28. 1982).  The  joint  Petition  was 
filed  less  than  15  days  before  the  joint  Board 
meeting  on  November  15, 1984,  but  it  satisfies  the 
joint  Board's  ex  parte  procedures  since  the  staff 
requested  a  Tiling  by  these  groups. 

"See  paragraph  54. 


companies.  For  small  companies, 
subscriber  line  charges  would  be  set  to 
recover  interstate  loop  costs  (defined  by 
the  basic  25  percent  interstate 
allocation),  up  to  110  percent  of  the 
nationwide  average  interstate  NTS 
costs.  This  would  equate  to  a  subscriber 
line  charge  of  $4.77  (based  on  1983  data) 
for  small  companies  with  interstate  NTS 
costs  equal  to  or  greater  than  110 
percent  of  the  nationwide  average.  For 
large  companies,  the  basic  interstate 
allocation  factor  would  be  35  percent  for 
NTS  costs  between  110  percent  and  160 
percent  of  the  national  average  and  55 
percent  for  NTS  costs  between  160 
percent  and  169  percent  of  the  national 
average.  Under  this  allocation  scale,  the 
subscriber  line  charge  for  large 
companies  with  loop  costs  of  more  than 
169  percent  of  the  national  average 
would  be  capped  at  twice  the  national 
average  for  these  costs  or  $8.66  (based 
on  1983  data).  The  plan  also  provides  for 
modifying  multiline  business  charges  to 
equal  the  residential  and  single  line 
business  charges. 

C.  Discussion 

1.  Basic  Plan  for  Interstate  NTS  Cost 
Recovery 

26,  The  Joint  Board  believes  that 
implementation  of  subscriber  line 
charges  in  the  amounts  outlined  at  the 
beginning  of  this  Section  will  best  serve 
the  Commission's  goals  of:  (1) 
Eliminating  unreasonable  discrimination 
and  undue  preferences  among  the  rates 
for  interstate  services;  (2)  promoting 
efficient  use  of  the  local  network;  (3) 
preventing  uneconomic  bypass;  and  (4) 
preserving  universal  service.  A  basic 
$2,00  subscriber  line  charge  for 
residential  and  single  line  business 
customers  will  substantially  reduce  the 
extent  of  the  discrimination  which  the 
Commission  found  to  exist  between  the 
flat  rates  charged  for  dedicated  private 
line  local  loops  and  the  per  minute 
access  charges  for  use  of  switched  local 
loops.  Flat  rate  recovery  of  a  portion  of 
the  interstate  costs  of  switched  local 
loops  will  also  promote  economically 
efficient  use  of  the  local  telephone 
network.  In  addition,  it  will  allow  major 
reductions  in  the  carrier  common  line 
charge,"  This  will  substantially  reduce 
the  incentive  for  the  interexchange 
carriers  and  high  volume  toll  users  to 
bypass  the  local  exchange^*  and  will 


allow  significant  toll  rate  reductions. 
The  Joint  Board  recommends  that  the 
Commission  take  alL  appropriate  steps 
to  ensure  that  the  revenues  generated  by 
residential  and  single  line  business 
subscriber  line  charges  are  flowed 
through  to  customers  in  the  form  of 
reduced  interstate  toll  rates.  The 
additional  provisions  authorizing  local 
companies  (with  the  approval  of  their 
state  commissions  or  the  Joint  Board)  to 
file  optional  alternative  tariff  provisions 
for  recover  of  interstate  carrier  common 
line  costs  pursuant  to  Part  69  of  the  FCC 
rules  will  also  contribute  substantially 
to  reducing  localized  bypass  problems 
which  the  across-the-board  reduction  in 
the  carrier  common  line  charge  cannot 
prevent, 

27.  Limiting  the  basic  subscriber  line 
charge  to  $2.00  per  month  pending 
reevaluation  by  the  Joint  Board  will  also 
ensure  that  implementation  of 
subscriber  line  charges  for  residential 
and  single  line  business  customers  will 
not  undermine  universal  service.  It  does 
not  appear  that  a  $1.00  or  $2,00  monthly 
subscriber  line  charge,  by  itself,  will 
have  an  adverse  effect  on  the  i 

affordability  of  telephone  service. 
However,  we  are  concerned  that 
recovery  of  additional  NTS  costs 
through  subscriber  line  charges,  in 
conjunction  with  other  federal  actions, 
such  as  more  rapid  depreciation  of 
telephone  company  plant,  and  recent 
separations  changes  as  well  as  the 
general  upward  pressure  on  local 
telephone  rates.''  could  undermine 
universal  service.*"  Subscriber  line 
charges  represent  a  major  change  in  the 
way  the  interstate  allocation  of  NTS 
local  exchange  costs  have  been 
recovered.  We  believe  that  such 
changes  must  be  implemented  gradually, 
subject  to  careful  reevaluation  before 
increases  are  allowed.  Only  a  complete 
reexamination  of  these  issues  in  light  of 
actual  experience  will  allow  a  sound 
determination  of  whether  the  basic 
subscriber  line  charge  for  these 
customers  should  ever  be  increased 
beyond  $2.00  per  month. 


"The  carrier  common  line  charge  is  designed  In 
recover  all  interstate  NTS  Local  exchange  costs  for 
switched  access  thai  are  not  recovered  through 
subscriber  line  charges  with  the  exception  of 
Category  6  NTS  COE  costs  which  are  recovered 
through  line  termination  charges. 

"The  NTS  costs  recovered  through  the  per 
minute  carrier  common  line  charge  are  reflected  in 


the  interexchange  carriers'  rates  for  toll  service.  As 
a  result,  high  volume  toll  users  pay  much  more  than 
the  cost  of  connecting  them  to  the  telephone 
network.  This  creates  an  incentive  for  large  users  to 
construct  or  lease  private  communications  systems 
which  bypass  the  local  exchange.  The 
interexchange  carriers  also  have  a  significant 
incentive  to  bypass  the  local  exchange  to  avoid  the 
carrier  common  line  charge  so  they  can  offer  lower 
rates  to  high  volume  users. 

^"This  is  due  primarily  to  increases  in  wages  and 
the  rnsi  of  materials  and  supplies. 

*"The  joint  Board  is  committed  to  development  of 
a  careful  monitoring  program  to  allow  timely 
adjustmenls  if  necessary. 
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28.  The  weight  of  the  comments 
supports  implementation  of  subscriber 
line  charges  for  residential  and  single  ■ 
line  business  users.  As  already 
indicated,  we  agree  that  gradual 
implementation  of  a  $2,00  flat  charge  for 
these  subscribers  is  in  the  long  term 
public  interest.  However,  we  are 
recommending  a  number  of  changes  in 
the  Commission's  existing  plan  designed 
to  reflect  certain  ideas  contained  in  the 
major  alternative  NTS  cost  recovery 
mechanisms  proposed  in  the  comments. 
These  alternatives  include:  (1)  The  St. 
Louis  plan  for  state  flexibility  through 
unified  state  and  interstate  access 
charge  tariffs  filed  with  the  state 
commissions:  (2)  reductions  in  the 
interstate  allocation  of  NTS  local 
exchange  costs;  (3)  restructuring 
interstate  toll  rates  to  reflect  volume 
discounts  for  large  users;  and  (4) 
restructuring  access  charges  to  reflect 
volume  discounts  or  modifying  the 
access  charge  rate  structure  to  reduce 
the  impetus  for  bypass.  While  we  do  not 
believe  that  any  of  these  alternatives,  by 
themselves,  represent  a  workable  means 
of  recovering  interstate  NTS  costs  in  a 
manner  consistent  with  the 
Commission's  basic  goals,  each  of  these 
alternative  approaches  reflects 
important  underlying  concerns  that 
should  be  dealth  with  in  any  plan  for 
recovering  interstate  NTS  costs.  Our 
recommendations  in  this  regard 
represent  a  means  of  dealing  with  these 
concerns  within  a  system  of  subscriber 
line  charges. 

29.  In  recommending  implementation 
of  limited  subscriber  line  charges  for 
residential  and  single  line  business 
subscribers,  we  recognize  the 
extraordinary  efforts  of  the  National 
Telephone  Cooperative  Association 
(NTCA).  the  Organization  for  the 
Protection  and  Advancement  of  Small 
Telephone  Companies  (OPASTCO).  the 
National  Rural  Telecom  Association 
(NRTA)  and  the  United  States 
Telephone  Association  (USTA)  in 
developing  a  consensus  position  among 
local  exchange  companies  concerning 
subscriber  line  charges  and  assistance 
for  subscribers  in  high  cost  areas.  The 
decision  by  these  organizations, 
representing  both  large  and  small  local 
exchange  carriers,  to  recommend 
subscriber  line  charges  as  a  means  of 
recovering  the  interstate  NTS  cost 
allocation  demonstrates  a  broad 
industry-wide  agreement  concerning  the 
need  for  flat  rate  recovery  of  most 
interstate  NTS  costs.  Although  we  agree 
with  these  groups  in  recommending 
implementation  of  subscriber  line 
charges  for  residential  and  single  line 
business  customers,  we  differ  from  them 


in  our  conclusion  that  flat  rate  recovery 
of  interstate  NTS  costs  should  be  limited 
to  $2.00  per  month  for  these  subscribers 
until  completion  of  further  studies  to 
determine  whether  additional  flat  rate 
recovery  of  interstate  NTS  costs  should 
ever  be  authorized. 

30.  One  of  the  major  concerns 
underlying  the  St.  Louis  plan  appears  to 
be  a  desire  on  the  part  of  state 
regulatory  officials  for  flexibility  to  deal 
with  bypass  on  a  highly  targeted 
basis.**  Many  of  the  comments  in 
response  to  the  NARUC  letter  persuade 
us  that  further  study  would  be  necessary 
before  the  approach  proposed  in  the  St. 
Louis  plan  could  be  implemented.  We 
believe  that  an  immediate  solution  is 
necessary  to  the  problems  inherent  in 
the  present  system  of  interstate  NTS 
cost  recovery.  Furthermore,  the  St.  Louis 
plan  is  not  compatible  with  the  present 
method  of  recovering  interstate  NTS 
costs  through  nationwide  average 
carrier  common  line  charges.  Under  an 
approach  with  averaged  charges,  bypass 
represents  a  threat  to  all  telephone 
subscribers,  not  just  those  served  by  the 
local  company  whose  facilities  may  be 
bypassed.  For  example,  a  portion  of  the 
revenue  generated  by  the  per  minute 
carrier  common  line  charge  for  traffic 
originating  and  terminating  in  major 
metropolitan  areas  goes  to  cover  NTS 
costs  in  high  cost  rural  and  remote 
areas.  As  a  result,  we  believe  that 
bypass  represents  a  national  problem 
that  cannot  be  solved  exclusively  at  the 
state  level.  The  promotion  of  economic 
efficiency  and  the  elimination  of 
discrimination  in  the  use  of  the  local 
switched  network  for  the  origination 
and  termination  of  interstate  services 
also  represents  a  problem  with  national 
implications  which  can  best  be  dealt 
with  through  joint  federal-state  action. 

31.  On  the  other  hand,  the  potential 
for  bypass  of  the  local  exchange  differs 
from  company  to  company.  There  are 
certain  areas  where  the  across-the- 
board  reduction  in  the  carrier  common 
line  charge  resulting  from 
implementation  of  a  maximum  $2.00 
basic  subscriber  line  charge  will  not  be 
sufficient  to  prevent  bypass.  In  light  of 
this,  we  believe  that  a  system  of 
nationwide  subscriber  line  charges 
should  be  supplemented  with  provisions 
which  authorize  the  local  exchange 
companies  to  develop  (with  the 
concurrence  of  their  state  commission  or 
the  Joint  Board)  optional  alternative 
interstate  tariff  filings  with  the  FCC  to 
recover  carrier  common  line  costs.  We 


*  ■  The  St.  Louis  plan  was  also  intended  to 
eliminate  a  number  of  other  problems  associated 
with  disparate  intrastate  and  interstate  rates  for 
equivalent  access  service. 


believe  that  this  recommendation 
reflects  one  of  the  major  concerns 
underlying  the  St.  Louis  plan  while 
allowing  immediate  steps  to  alleviate 
the  problems  inherent  in  the  existing 
system. 

32.  The  pfovision  for  alternative, 
highly  targeted,  interstate  access  charge 
tariff  provisions  designed  to  combat 
localized  bypass  problems  also  reflects 
proposals  for  dealing  with  the  bypass 
problem  through  volume  discounts  in  the 
access  charge  or  interstate  toll  tariffs.  In 
fact,  we  expect  that  many  of  the 
alternative  tariff  provisions  for  the 
recovery  of  carrier  common  line  costs 
will  take  the  form  of  volume  discounts. 
Again,  volume  discounts  alone  do  not 
Appear  to  represent  a  satisfactory 
approach  for  dealing  with  the  present 
problems  related  to  the  recovery  of 
interstate  NTS  costs.  A  system  of 
volume  discount  tari^s  would  reduce 
the  pressure  for  bypass.  It  would  also 
reduce  the  extent  of  discrimination  and 
economic  inefficiency  which  the 
Commission  has  found  to  be  inherent  in 
the  present  system.  Despite  this,  volume 
discount  tariffs,  by  themselves,  will  not 
address  the  bypass,  discrimination  and 
economic  efficiency  concerns  to  the 
same  extent  as  the  proposed  subscriber 
line  charge  supplemented  with  optional 
volume  discounts  or  other  innovative 
tariff  structures  to  deal  with  localized 
bypass  problems.  Relying  exclusively  on 
volume  discounts  for  large  users  would 
also  require  major  toll  rate  increases  for 
low  volume  residential  and  small 
business  subscribers.  Using  volume 
discounts  in  conjunction  with  subscriber 
line  charges  will  alleviate  this  problem. 

33.  Capping  basic  subscriber  line 
charge  at  $2.00  per  month  pending  an 
evaluation  of  the  need  to  recover 
additional  NTS  costs  through  flat 
charges  also  reflects  one  of  the  basic 
concerns  underlying  the  proposals  for  a 
reduced  interstate  cost  allocation.  Most 
of  these  proposals  are  based  on  the  idea 
that  the  interexchange  carriers  should 
continue  to  pay  a  major  portion  of 
interstate  NTS  costs,  although  some  of 
them  suggest  a  reduced  interstate 
allocation  in  conjunction  with 
subscriber  line  charges.  At  present,  we 
do  not  believe  that  reducing  the 
interstate  NTS  cost  allocation 
represents  a  sound  response  to  the 
problems  produced  by  the  existing  NTS 
cost  allocation  and  recovery 
mechanisms.  Among  other  things,  it 
would  force  state  regulators  to 
implement  solutions  to  a  national 
problem  which  can  best  be  remedied 
through  federal  measures  developed  in 
cooperation  with  the  state  commissions 
A  signiflcant  reduction  in  the  interstate 
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NTS  cost  allocation  would  require 
increases  in  local  exchange  and  other 
intrastate  rates  to  recover  the  increased 
intrastate  costs.  At  the  same  time, 
interstate  rates  would  be  reduced  to 
reflect  a  decreased  revenue  requirement. 
34.  We  believe  that  the  interexchange 
carriers  should  continue  to  pay  a  major 
portion  of  interstate  NTS  costs,  at  least 
through  the  interim  period  covered  by 
our  recommendations.  Specincally,  we 
recommend  that  subscritjer  line  charges 
(including  any  surcharge  necessary  in 
conjunction  with  the  optional  anti- 
bypass  tariff  provisions  discussed  later 
in  this  section]  be  limited  so  that  the 
interexchange  carriers  continue  to  pay 
at  least  a  SLU  (Subscriber  Line 
Usage)  ♦•  based  portion  of  NTS  loop 
costs  on  a  nationwide  average  basis  *' 
during  1985  and  1988.  Based  on  current 
data,  a  $2.00  subscriber  line  charge 
implemented  in  June  1986  will  satisfy 
this  criterion.  During  this  period,  the 
interstate  allocation  of  CPE,  inside 
wiring  and  NTS  Category  6  COE.  (Local 
Dial  Switching  Equipment)  will  also  be 
recovered  from  the  interexchange 
carriers  through  usage  based  charges.** 
While  we  believe  that  at  least  a  SLU 
based  portion  of  local  loop  costs  should 
continue  to  be  recovered  from  the 
interexchange  carriers  during  this 
interim  period,  we  recognize  that  full 
reevaluation  of  these  issues  in  late  1986 
and  1987  will  be  necessary  to  allow  a 
determination  of  whether  the  portion  of 
NTS  costs  paid  by  the  interexchange 
carriers  should  be  adjusted.  Only  a  full 
reexamination  of  our  experience  in 
implementing  the  $1.00  and  $2.00 
subscriber  line  charges  will  allow  a 
sound  decision  on  this  point. 

2.  Optional  Alternative  Carrier  Common 
Line  Tariffs 

35.  We  now  turn  to  a  more  detailed 
discussion  of  our  proposal  for  allowing 
the  local  exchange  companies,  working 
in  conjunction  with  their  state 
regulators,  a  degree  of  flexibility  in 
recovering  carrier  common  Hne  costs. 


*•  The  Subscriber  Line  Usage  factor  is  equivalent 
to  the  portion  of  total  usage  that  is  interstate.  If  ten 
out  of  every  one  hundred  minutes  of  use  are 
interstate.  SIXJ  would  be  10  percent. 

*'  A  $2.00  subscriber  line  charge  for  residential 
and  single  line  business  customers  may  leave  less 
than  a  SLU  based  portion  of  loop  costs  to  be 
recovered  through  carriers'  carrier  charges  in  the 
case  of  some  states  and  companies.  This  is  due  to 
the  fact  that  subscriber  line  charges  for  these 
customers  will  be  uniform  throughout  the  country, 
while  the  SLU  based  portion  of  local  loop  costs 
varies  widely  from  company  to  company  due  to 
differences  in  interstate  SLU  levels  and  unsepuraled 
(total  intrastate  and  interstate)  costs  per  loop. 

*•  These  costs  will  continue  to  be  recovered  from 
the  interexchange  carriers  as  long  as  they  remain 
pari  of  the  regulated  rale  base  subject  to 
sepnra  lions. 


Under  the  Commission's  access  charge 
rules,  the  carrier  common  line  element  is 
designed  to  recover  interstate  costs 
associated  with  CPE.  inside  wire,  the 
universal  service  fund,  NECA  costs  and 
the  loop  costs  which  are  not  recovered 
through  subscriber  line  charges.  These 
costs  are  averaged  on  a  nationwide 
basis  to  produce  a  uniform  per  minute 
charge  for  origination  and  termination  of 
interstate  switched  services  (other  than 
those  provided  by  the  OCCs  through  line 
side  connections  which  qualify  for  a 
discounted  access  charge  rate).  The 
implementation  of  $1.00  and  $2.00 
subscriber  line  charges  for  residential 
and  single  line  business  customers  will 
result  in  significant  reductions  in  the 
nationwide  average  carrier  common  line 
charge.  As  previously  mentioned,  we 
recommend  that  the  Commission  ensure 
flow  through  of  the  new  residential  and 
single  line  business  subscriber  line 
charge  revenues  in  the  form  of  interstate 
toll  rate  reductions. 

36.  We  also  believe  that  additional 
measures  may  be  necessary  to  combat 
bypass  in  certain  areas.  As  a  result,  we 
are  recommending  that  the  Commission 
allow  local  exchange  companies  the 
option  of  filing  alternatives  to  the  carrier 
common  line  element  in  the  NECA  tariff. 
These  tariffs  would  reflect  volume 
discount  rates  for  interstate  access  or 
other  innovative  rate  structures 
designed  to  encourage  use  of  the  local 
switched  network  by  the  interexchange 
carriers  and  large  volume  customers.  In 
order  for  these  alternative  rates  c^ariff 
structures  to  be  fully  effective  in 
preventing  bypass  of  the  local  network, 
we  believe  that  the  large  volume  users 
must  realize  cost  savings.  We 
recommend  that  the  Commission  adopt 
measures  to  ensure  that  the  alternative 
tariff  provisions  benefit  high  volume  toll 
users  in  the  relevant  study  area. 

37.  We  recommend  structuring  the 
provisions  for  such  optional  tariff  filings 
to  ensure  nationwide  averaging  of 
carrier  common  line  costs  as  required  by 
the  Commission's  access  charge  rules.*' 
This  can  be  done  by  requiring  the  local 
exchange  companies  implementing 
alternative  tariffs  to  pay  into  the  NECA 
pool  as  if  the  alternative  tariffs  were  not 
in  effect  In  the  first  year  of  the 
alternative  tariff,  the  company's 
payment  into  the  NECA  pool  would  be 
based  on  a  projection  of  their  carrier 
common  line  minutes,  ignoring  the  effect 
of  the  alternative  tariff.  In  subsequent 
years,  the  number  of  minutes  to  be  used 


in  calculating  the  company's  payments 
to  the  NECA  pool  would  be  developed 
by  comparing:  (1)  Projections  based  on 
the  company's  carrier  common  line 
minutes  in  the  last  year  prior  to  the 
alternative  tariff;  and  (2)  the  total  of  the 
previous  year's  carrier  common  line 
minutes  and  the  minutes  under  the 
alternative  tariff  minus  the  number  of 
those  minutes  estimated  to  be  due  to 
stimulation.  The  amount  of  the 
company's  NECA  carrier  common  line 
pool  distribution  would  remain 
unchanged.  Under  this  approach, 
increased  revenues  due  to  the 
stimulation  of  traffic  under  the 
alternative  tariffs  would  reduce  the  level 
of  the  subscriber  line  surcharge.** 
38.  As  previously  indicated,  we 
believe  that  such  optional  alternative 
tariff  filings  should  be  allowed  pursuant 
to  Part  69  of  the  Commission's  rules  only 
when  the  local  exchange  company 
concludes  that  such  tariff  changes  are 
necessary  and  the  state  regulatory 
commission  concurs  in  this  decision.  We 
also  recommend  that  the  local 
companies  be  allowed  to  ask  the  Joint 
Board  to  override  a  state  commission's 
objection  or  act  on  such  proposals  if  the 
state  commission  does  not  do  so  within 
60  days  of  the  filing.**  This  period 
should  be  ample  for  state  consideration 
since  concurrence  in  the  proposal  for  an 
alternative  tariff  can  be  accomplished 
through  a  filing  with  the  FCC.  and  does 
not  require  a  rate  proceeding  before  the 
state  commission.**  Under  this 
procedure,  the  Joint  Board  could  concur 
in  the  proposal,  allowing  a  company  to 
go  forward  with  a  special  tariff  filing 
before  the  FCC  pursuant  to  Part  69  of  the 
rules  if  the  Joint  Board  was  convinced 
that  such  measures  were  necessary  to 
deal  with  a  localized  bypass  problem. 
However,  the  state  commission's 
grounds  for-objecting  to  the  alternative 
tariff  filing  should  be  given  considerable 
weight  in  any  such  Joint  Board 
proceedings.  A  local  company  would  noi 
be  authorized  to  go  forward  with  such  a 
tariff  filing  before  the  FCC  pursuant  to 
Part  69  of  the  rules  in  the  absence  of 
state  commission  or  Joint  Board 
approval.  In  order  to  facilitate  state 
commission.  Joint  Board  and  FCC 
review  of  local  company  proposals  for 
alternative  tariff  filings,  we  believe  that 


♦*  The  averaging  of  most  NTS  costs  (other  than 
those  recovered  pursuant  to  subscriber  line  charges) 
through  the  carrier  common  line  access  charge 
element  contributes  to  maintaiivng  geographically 
averaged  interstate  loll  rataa. 


*"  For  a  discussion  of  the  subscriber  line 
surcharge  see  paragraphs  39  and  40. 

*'  The  state  commission  would  remain  free  to  act 
on  the  company's  proposal  pending  a  Joint  Board 
decision. 

*'  Under  this  procedure,  the  state  commission 
would  be  providing  input  concerning  a  proposal  for 
a  fedral  tariff  filing.  As  a  result,  the  provisions 
concerning  state  ratemaking  or  other  administrative 
proceedings  would  not  appear  to  apply. 


uuaiiiess  uusiuiiieiB.  we  uiiiei  iruiii  iiieiii        equivalent  access  service. 
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the  company  should  be  required  to  serve 
each  of  these  organizations  concurrently 
with  a  copy  of  the  proposal.  Once  the 
state  commission  or  Joint  Board 
concurrence  is  obtained,  the  actual  tariff 
would  be  filed  with  the  Commission  and 
reviewed  pursuant  to  normal  FCC  tariff 
filing  procedures.** 

39.  The  alternative  tariffs  are  not 
likely  to  produce  enough  revenue  to 
cover  the  required  payments  to  the 
NECA  pool.  We  believe  that  any 
revenue  short  fall  should  be  recouped 
through  a  uniform  surcharge  on 
subscriber  line  charges  for  all  customers 
in  the  study  area  involved.  Although  this 
approach  will  increase  the  cost  burdens 
borne  by  these  customers,  we  do  not 
believe  that  alternative  tariffs  will 
receive  state  commission  or  Joint  Board 
concurrence  unless  all  subscribers  will, 
in  the  long  run,  benefit  from  measures 
encouraging  use  of  the  switched  local 
network  by  the  interexchange  carriers 
and  high  volume  users.  If  the  revenue 
shortfall  were  funded  by  a  surcharge  on 
the  nationwide  NECA  carrier  common 
line  charge,  local  companies  and  the 
state  commissions  would  have  a  strong 
incentive  to  proceed  with  such 
alternative  tariff  filings  even  when  they 
were  not  necessary.  Such  an  approach 
would  allow  local  companies  to  reduce 
the  NTS  costs  which  they  recovered  in 
their  service  territory  while  requiring 
that  all  other  toll  users  make  up  the 
revenue  shortfall  produced  by  these 
tariffs.  This  approach  would  also  require 
that  telephone  subscribers  in  high  cost 
rural  areas  pay  higher  toll  rates 
designed  to  pick  up  the  NTS  costs  which 
were  previously  paid  by  large  users.  We 
believe  that  our  proposal  will  ensure 
that  the  decisions  to  proceed  with  these 
alternative  tariff  filings  are  made  in  a 
context  where  both  the  benefits  and 
drawbacks  of  additional  NTS  deloading 
are  realized  within  the  study  area 
involved. 

40.  We  also  recommend  that  the 
subscriber  line  surcharge  for  all 
customers  in  the  relevant  study  area  be 
limited  to  a  maximum  of  $.35  per  month. 
We  believe  all  subscribers  should  be 


*•  The  Communications  Act  provides  for  a 
maximum  of  90  days  public  notice  before  a  tariff 
filing  becomes  effective.  Part  81  of  the  Commission's 
rules  concerning  tariff  Tilings  provides  fur  a 
maximum  of  45  days  notice  for  tariff  filings. 
However.  Part  69  of  the  rules  provides  for  90  days 
notice  for  the  annual  access  charge  tariff  filings.  We 
recommend  that  the  alternative  tariffs  also  be  filed 
on  90  days  notice.  During  the  public  notice  period 
the  Commission  may  suspend  the  tariff  to  allow 
investigation  of  the  filing  or  reject  it  if  it  is  unldvwful 
on  its  face.  See  Sections  203  and  204  of  the 
Communications  Act.  47  U.S.C.  203  and  204. 
Additional  provisions  concerning  review  of  tariff 
filings  arc  contained  in  Part  61  of  the  Commission's 
rules. 


subject  to  the  same  surcharge  since  all 
customers  will,  in  the  long  run,  benefit 
from  these  measures  to  prevent  bypass 
of  the  local  exchange.  Even  without  this 
limit,  we  doubt  that  state  regulators 
would  approve  alternative  carrier 
common  line  tariffs  requiring  surcharges 
in  excess  of  this  amount.  Despite  this, 
we  believe  that  the  Commission  should 
establish  a  cap  on  the  level  of  the 
surcharge  to  provide  subscribers  with  a 
necessary  degree  of  certainty.  We  also 
recommend  that  the  Joint  Board  under- 
take further  study  of  the  level  of  the 
surcharge  in  late  1985  or  early  1986 
(unless  earlier  review  of  this  matter  is 
necessary)  to  determine  whether  a 
higher  cap  on  the  surcharge  would  be 
desirable  in  conjunction  with  the  $2.00 
subscriber  line  charge  to  be 
implemented  in  June  1986.  This 
determination  can  best  be  made  on  the 
basis  of  actual  experience  with 
alternative  tariff  filings. 

41.  We  believe  that  the  optional 
alternative  interstate  tariff  provisions 
which  we  are  recommending  will  serve 
as  an  effective  means  of  combatting 
localized  bypass  problems.  However, 
we  recognize  that  there  are  a  number  of 
questions  concerning  implementation  of 
such  tariffs  that  should  be  examined 
further.  We  wish  to  facilitate  the  earliest 
possible  implementation  of  these 
alternative  tariffs,  assuming 
Commission  adoption  of  our 
recommendations.  As  a  result,  we 
intend  to  request  comments  on  these 
implementation  issues  early  in 
December  1984. 

42.  We  conclude  that  these  provisions 
for  allowing  individual  local  exchange 
companies  to  file  alternative  tariff 
provisions  for  recovery  of  carrier 
common  line  costs  with  state 
commission  or  Joint  Board  concurrence 
are  entirely  consistent  with  the 
Communications  Act.*°  The  Act 
normally  provides  for  a  system  of 
carrier  initiated  tariff  filings.  American 
Telephone  and  Telegraph  Co.  v.  FCC, 
487  F.2d  865  (2d  Cir.  1973),  The 
provisions  requiring  state  commission  or 
joint  Board  concurrence  before  a  local 
company  is  authorized  to  proceed  with 
an  alternative  tariff  filing  pursuant  to 
Part  69  of  the  Commission's  rules  does 
not  contravene  this  basic  principle.  The 
pooling  of  certain  interstate  NTS  costs 
for  purposes  of  the  carrier  common  line 
charge  has  been  prescribed  in  Part  69  of 
the  rules  pursuant  to  Section  205(a)  of 


'"  The  Commission  can  establish  a  state 
commission  and  joint  Board  role  in  authorizing 
alternative  tariff  filings  based  on  local  conditions 
pursuant  to  Part  69  of  the  rules.  See  Sections  4(i) 
and  (j)  and  410  of  the  Communications  Act  47 
U.S.C.  4(i)  and  (j)  and  410(c). 


the  Act.  As  a  result,  the  local  carriers 
are  required  to  participate  in  the  carrier 
common  line  pool.  The  state  commission 
or  Joint  Board  concurrence  gives  the 
local  company  authority  to  file  under 
other  provisions  of  Part  69  allowing 
alternative  individual  company  tariff 
filings  to  recover  carrier  common  line 
costs. 

43.  We  also  conclude  that  the 
alternative  tariffs  designed  to  combat 
localized  bypass  problems  are 
consistent  with  the  Act's  prohibition 
against  "any  unjust  or  unreasonable 
discrimination  in  charges,  practices, 
classifications,  regulations,  facilities  or 
services  for  or  in  connection  with  like 
communication  service,  directly  or 
indirectly. .  .  ."  Section  202(a)  of  the 
Act,  47  U.S.C.  202(a).  Switched  access 
service  is  basically  the  same  service 
regardless  of  whether  the  customer 
involved  is  a  high  or  low  volume  user. 
However,  a  rate  differential  or 
alternative  tariff  structure  designed  to 
prevent  the  interexchange  carriers  and 
large  toll  customers  from  bypassing  the 
local  exchange  appears  to  be  just  and 
reasonable.  Such  tariffs  would,  in  fact, 
reduce  the  degreee  of  discrimination 
inherent  in  recovering  NTS  costs  from 
high  volume  users  through  usage  based 
charges,  promote  economically  efficient 
use  of  the  local  network  and.  in  the  long 
run,  contribute  to  the  preservation  of 
universal  telephone  service.  In 
Aeronautical  Radio.  Inc.  v.  FCC.  642 
F.2d  1221, 1230  (D.C.  Cir.  1980),  cert  den.. 
451  U.S.  920,  451  U.S.  976  (1981)  the  D.C. 
Circuit  approved  provisions  for 
departures  from  the  fully  distributed 
costs  methodology  when  the  carrier 
could  justify  such  departures  on  the 
ground  of  efficiency  or  other  public 
interest  benefits,  including  competitive 
necessity.  We  believe  our  present 
recommendation  satisfies  this  criterion. 

44.  In  addition  to  these  specific 
measures  for  allowing  local  exchange 
companies  to  file  alternative  anti-bypass 
tariffs,  we  urge  the  Commission  and  the 
Joint  Board  staff  to  work  closely  with 
interested  state  commissions  to  explore 
more  comprehensive  alternative  tariff 
mechanisms  for  recovering  the  interstate 
allocation  of  NTS  costs.  We  believe  that 
carefully  designed  experiments  with 
different  tariff  structures  for  recovering 
these  costs  will  be  valuable  to  the 
Commission  in  refining  the  present  NTS 
cost  recovery  structure,  and  therefore 
we  recommend  that  they  be  carefully 
reviewed  through  the  Joint  Board 
process.  Such  alternatives  might  well 
involve  an  even  greater  level  of  federal- 
state  cooperation,  and  could  be  based 
on  separations  changes  to  permit  states 
to  substitute  intrastate  recovery 
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averaged  interstate  loll  rata 


proceedings  would  not  appear  to  apply. 
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mechanisms  for  the  customer  line 
surcharge.  For  example,  the  Florida 
Public  Service  Commission  filed  a 
petition  with  the  FCC  on  November  8. 
1984  for  authority  to  implement  a 
comprehensive  unified  interstate  and 
intrastate  access  charge  plan  (Florida 
plan)  in  Florida  on  an  experimental 
basis.  It  should  be  noted  that  under  the 
Florida  plan  tariffs  for  recovery  of 
interstate  costs  would  continue  to  be 
filed  with  the  FCC. 

45.  An  additional  issue  before  the 
Joint  Board  involves  the  treatment  of 
orphanages  as  multi-line  business 
customers  for  purposes  of  subscriber 
line  charges.  This  is  due  to  the  fact  that 
the  NECA  tariff  uses  the  customer's 
local  exchange  tariff  status  as  a 
residential  or  business  subscriber  for 
purposes  of  applying  subscriber  line 
charges.  We  continue  to  believe  that  this 
approach  is  appropriate.*' 
Classification  of  customers  as 
residential  or  business  users  in  the  local 
exchange  tariffs  is  usually  subject  to 
state  commission  review  like  any  other 
term  or  condition  in  the  local  tariffs.  If 
the  state  commission  is  satisfied  with 
treating  a  particular  subscriber  as  a 
business  customer  for  purposes  of  the 
local  tariff,  we  believe  that  such 
treatment  should  be  appropriate  for 
purposes  of  subscriber  line  charges  as 
weU.  Having  the  FCC  second  guess  the 
state  commissions  on  this  point  would 
require  the  expenditure  of  substantial 
federal  resources  and  would  serve  no 
useful  purpose.  Therefore,  we 
recommend  that  any  change  in  the  user 
classification  of  orphanages  be  dealt 
with  by  state  regulators. 

in.  High  Cost  Assistance 

A.  Summary 

46.  The  Joint  Board  recommends  that 
the  Commission  continue  to  use  NTS 
local  exchange  costs  as  the  basis  for 
determining  the  level  of  assistance 
which  each  company  should  receive.'* 
We  are  also  recommending  a  number  of 
changes  in  the  separations  provisions 
designed  to  assist  telephone  subscribers 
in  areas  with  unusually  high  NTS  local 
exchange  costs.  The  most  important 
change  involves  a  revision  in  the  scale 
for  determining  high  cost  assistance  to 
qualifying  study  areas.  Assistance  will 
continue  to  apply  to  relevant 
unseparated  [i.e.,  total  intrastate  and 
interstate)  NTS  local  exchange  costs  in 


* '  See  Second  Reconsideration  Order  in  CC 
Docket  No.  7B-7Z  FCC  84-3S,  released  Fetmiary  15. 
1964.  40  FR  7810  at  footnote  32  (March  2. 1964). 

**  We  recommend  that  the  carrier  common  line 
pool  distribution  for  average  schedule  companies 
utilize  a  surrogate  for  the  high  coat  assistanca 
provided  in  Part  87  of  the  Commission's  rule*. 


excess  of  115  percent  of  the  national 
average.  We  recommend  revising  the 
high  cost  assistance  for  study  areas  with 
less  than  50,000  working  loops  to  cover 
the  following:  (1)  50  percent  of  the  study 
area's  relevant  cost  per  working  loop  in 
excess  of  115  percent  of  the  national 
average,  but  not  more  than  150  percent 
of  the  national  average;  and  (2)  75 
percent  of  the  study  area's  relevant  cost 
per  working  loop  in  excess  of  150 
percent  of  the  national  average.  We 
recommend  changing  the  high  cost 
assistance  for  study  areas  with  more 
than  50,000  working  loops  to  include:  (1) 
25  percent  of  the  study  area's  relevant 
cost  per  working  loop  in  excess  of  115 
percent  of  the  national  average,  but  not 
more  than  150  percent  of  the  national 
average;  and  (2)  75  percent  of  the 
relevant  cost  per  loop  in  excess  of  150 
percent  of  the  national  average.  This 
retargeting  of  high  cost  assistance  will 
provide  increased  protection  for 
subscribers  served  by  small  high  cost 
companies,  while  keeping  the  overall 
size  of  the  high  cost  fund  at  a 
reasonable  level. 

47.  We  are  also  recommending  a 
number  of  other  changes  in  the  existing 
plan  for  high  cost  assistance.  We 
conclude  that  the  authorized  rate  of 
return  for  interstate  access  service  *' 
should  be  used  in  calculating  the  level  of 
high  cost  assistance.  We  also 
recommend  freezing  study  area 
boundaries  as  they  are  on  November  15. 
1984  for  separations  purposes,  including 
calculation  of  the  level  of  high  cost 
assistance.  In  addition,  we  believe  that 
the  transition  from  frozen  SPF  to  the  25 
percent  basic  allocation  factor  combined 
with  high  cost  assistance  should  be 
extended  from  four  to  eight  annual  steps 
for  all  companies.  We  recommend 
continued  use  of  frozen  SPF  as  the 
allocation  factor  for  NTS  Category  6 
Central  Office  Equipment  (COE),  Local 
Dial  Switching  Equipment,  pending  a 
comprehensive  review  of  all  COE 
separations  issues.  As  a  result,  we  do 
not  believe  that  NTS  Category  6  COE 
should  be  included  in  determining  the 
level  of  high  cost  assistance.  The  first 
two  changes  involving  the  rate  of  return 
and  study  area  definition  will  continue 
long-standing  industry  practices.  They 
will  have  a  relatively  small  impact  on 
the  size  of  the  total  high  cost  fund.  Our 
recommendations  concerning  Category  6 
NTS  COE  are  also  designed  to  maintain 
the  status  quo  pending  further  study. 
Extending  the  transition  period  will  ease 
the  burden  on  companies  which  will 
experience  significant  reductions  in 


their  interstate  cost  allocation  as  a 
result  of  the  move  from  SPF  to  the  new 
allocation  method.'* 

B.  Toileting  High  Cost  Assistancff 

1.  Background 

48.  The  high  cost  assistance  originally 
recommended  by  the  Joint  Board  and 
adopted  by  the  Commission  "  covers: 
(1)  50  percent  of  the  study  area's 
relevant  NTS  costs  •'  between  115 
percent  and  160  percent  of  the  national 
average;  (2)  60  percent  of  the  costs 
between  160  and  200  percent  of  the 
national  average;  (3)  70  percent  of  the 
costs  between  200  percent  and  250 
percent  of  the  national  average;  and  (4) 
75  percent  of  the  costs  above  250 
percent  of  the  national  average. 

49.  In  recommending  this  formula  for 
high  cost  assistance,  the  Joint  Board 
stated  that,  based  on  the  existing  record, 
the  formula  appeared  to  produce  an 
appropriate  level  of  high  cost  assistance 
without  excesssive  toll  loading.  We 
expressed  concern,  however,  that  this 
approach  produced  anomalous  results  in 
the  case  of  certain  high  growth  areas 
which  would  receive  a  disproportionate 
share  of  the  total  assistance.  As  a  result, 
we  stated  that  we  would  continue  to 
study  this  situation  and  issue  a 
supplemental  recommendation  to  the 
Commission  if  appropriate. 

50.  In  the  subsequent  Second 
Reconsideration  Order  in  CC  Docket 
No.  78-72  the  Commission  stated,  among 
other  things,  that  it  intended  to  conduct 
further  proceedings  concerning 
supplemental  assistance  for  subscribers 
served  by  small  telephone  companies. 
The  Commission  noted  two  possible 
means  of  accomplishing  this  goal.  The 
first  involved  making  interstate 
subscriber  line  charges  optional  for 
companies  with  fewer  than  50.000  loops 
in  a  study  area.  The  second  option 
involved  increasing  the  level  or 


"  The  authorized  rate  of  return  for  interstate 
access  service  is  now  12.75  percent 


'♦  LiOcal  telephOTie  companies  will  move  from 
their  current  frozen  SPF  to  the  new  allocation  factor 
in  eight  steps  unless  they  qualify  for  an  extended 
transition  period.  See  paragraphs  71  through  73  for  a 
further  discussion  of  the  transition  provisions. 

**  The  high  cost  assistance  involves  an  additional 
interstate  cost  allocation  for  study  areas  with  high 
NTS  local  exchange  costs.  This  is  designed  to 
reduce  the  intrastate  cost  allocation  and  keep  local 
rates  lower  than  they  would  otherwise  ba.  Pursuant 
to  Part  69  of  the  Commission's  rules,  this  additional 
interstate  cost  allocation  is  recovered  from  the 
interexchange  carriers  through  usage  based  charges. 

**  The  high  cost  assistance  covers  the  costs  of 
non-wideband  local  loops  (excluding  those  used  for 
WATS  and  private  line  service),  as  well  as  the 
associated  drop  and  block  wiring  and  Category  8.13 
COE,  Circuit  Termination  Equipment.  The  related 
maintenance,  depreciation  and  taxes  are  also 
included  along  with  a  proportionate  share  of  certain 
overhead  expenses.  See  Appendix  A  for  a  list  of  the 
accounts  involved. 


rules. 


U.S.C.  4(i)  and  (j)  and  410(c). 
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assistance  to  high  cost  areas  served  by 
telephone  companies  with  less  than 
50,000  loops  in  a  study  area.  In  its 
Further  Notice  of  Proposed  Rulemaking, 
in  CC  Docket  Nos.  78-72  and  80-286  " 
the  Commission  requested  comments 
concerning  additional  assistance  for 
small  telephone  companies  and  asked 
the  Joint  Board  to  prepare  a 
recommendation  on  this  issue.  On  April 
10, 1984,  the  Joint  Board  adopted  an 
Order  Inviting  Comments  in  CC  Docket 
No.  80-286  **  requesting  comments  on  a 
number  of  issues  including  matters 
related  to  "fine  tuning"  the  provisions 
for  high  cost  assistance.  Among  other 
things,  we  requested  comments  on 
whether  large  telephone  companies  had 
more  flexibility  than  small  companies  to 
recover  above  average  costs  without  an 
adverse  effect  on  residential 
subscribers.  In  connection  with  this,  we 
also  asked  for  comments  concerning 
decreasing  the  level  of  assistance  for 
large  telephone  companies  and 
increasing  the  level  of  assistance  for 
small  companies.  In  addition,  we  sought 
comments  on  whether  the  high  cost 
assistance  should  be  based  on  costs 
(and  possibly  the  size  of  the  study  area] 
or  whether  additional  factors,  such  as 
subscriber  density,  income  levels  or  the 
rate  of  growth  in  local  loops,  should  also 
be  considered. 

2.  Comments. 

51.  The  comments  revealed  strong 
differences  of  opinion  concerning  the 
level  of  high  cost  assistance  adopted  by 
the  Commission.  Alaska,  the  Michigan 
Action  Group  and  a  number  of  small, 
rural  telephone  companies  expressed 
support  for  the  concept  of  increased 
assistance  to  small  telephone 
companies.  REA,  NTIA,  RTC,  and  the 
North  Dakota  Public  Service 
Commission  expressed  support  for  the 
inclusion  of  a  density  standard  in  the 
high  cost  formula.  AT&T  supported 
measures  directing  assistance  to 
companies  with  fewer  than  50,000  loops. 
It  also  stated  that  small  companies 
which  would  experience  significant 
decreases  in  their  interstate  cost 
allocations  resulting  from  the  move  from 
frozen  SPF  to  the  25  percent  basic 
allocation  factor  might  need  additional 
assistance.  Southwestern  Bell  proposed 
limiting  high  cost  assistance  to  study 
areas  which  have  less  than  50,000  loops 
and  a  composite  local  rate  in  excess  of 
75  percent  of  the  national  average. 

52.  Central,  Contel  and  United  favored 
the  plan  recommended  by  the  Joint 
Board  and  approved  by  the  Commission. 


>'  49  FR  18138  (April  30, 1984). 
»  49  FR  18746  (May  2, 1964). 


United  stated  that  it  would  support 
additional  assistance  to  small 
companies  if  the  need  could  be 
substantiated.  GTE  argued  that  the 
qualifying  threshold  for  high  cost 
assistance  should  be  increased  from  115 
to  150  percent  of  the  national  average 
with  a  higher  level  of  coverage  above 
this  threshold.  Ad  Hoc  suggested  the  use 
of  a  multi-year  moving  cost  average  as  a 
way  to  eliminate  the  effects  of  high 
growth  or  exceptional  plant  replacement 
and  modernization  from  consideration 
in  determining  the  high  cost  assistance. 
Kentucky  argued  that  the  level  of 
assistance  should  be  based  primarily  on 
the  extent  of  residential  telephone 
service  penetration.  West  Virginia 
stated  that  assistance  should  be  based 
on  a  combination  of  high  NTS  costs  and 
the  average  per  capita  income  of 
residents  in  the  service  territory. 
Vermont  took  the  position  that  the 
states  should  design  and  administer  any 
high  cost  assistance  program.  Vermont 
opposed  national  pooling  of  any  high 
cost  fund.  Florida  stated  that,  in  the 
event  its  unified  tariff  proposal  is 
adopted,  assistance  for  small  telephone 
companies  should  be  provided  within 
the  state,  with  outside  assistance  only 
when  the  state  was  unable  to  generate  a 
sufficient  toll  contribution. 

53.  A  variety  of  parties  including  Ad 
Hoc,  Bell  Atlantic,  Bell  South.  ICA. 
Rochester  and  U.S.  West  opposed 
basing  high  cost  assistance  on  company 
size.  SBS  opposed  separations  based 
high  cost  assistance  on  the  grounds  that 
it  provided  improper  economic  signals, 
incentives  for  bypass  and  inefficient 
operations,  as  well  as  windfall  profits 
for  certain  local  companies.  Rochester 
and  NTIA  proposed  a  cap  on  the  amount 
of  high  cost  assistance. 

54.  As  previously  mentioned,  a 
number  of  exchange  carrier  associations 
filed  a  Joint  Petition  on  November  1, 
1984,  proposing  a  plan  for  subscriber 
line  charges  as  well  as  high  cost 
assistance.  When  compared  with  the 
high  cost  plan  adopted  by  the 
Commission,  this  plan  provides  for  an 
increased  level  of  assistance  for  small 
companies  (those  with  less  than  200,000 
loops]  and  a  greatly  reduced  level  of 
assistance  for  large  companies. 
Assistance  for  large  companies  would 
generally  be  limited  to  cost  in  excess  of 
169  percent  of  the  national  average.  For 
large  companies  the  high  cost  assistance 
would  cover:  (1)  55  percent  of  costs 
between  169  percent  and  200  percent  of 
the  national  average:  (2)  85  percent  of 
the  costs  between  200  percent  and  250 
percent  of  the  national  average:  and  (3) 
90  percent  of  costs  in  excess  of  250 
percent  of  the  national  average.  For 


small  companies.  90  percent  of  NTS 
costs  in  excess  of  110  percent  of  the 
national  average  would  be  covered.  This 
plan  endorses  the  use  of  a  composite 
rate  of  return,  such  as  the  current  12.75 
percent,  in  determining  interstate  NTS 
costs.  These  measures  would  serve  to 
produce  a  high  cost  fund  of  about  $427 
million  based  on  1983  data.  The  plan 
also  results  in  subscriber  line  charges 
for  large  high  cost  companies  (as  high  as 
$8.66  per  month  based  on  1983  data) 
which  are  substantially  higher  than 
those  for  smaller  companies  ($4.77  per 
month]  as  well  as  a  greater  intrastate 
NTS  cost  allocation.  For  example.  65 
percent  of  NTS  costs  for  large 
companies  would  be  allocated  to 
intrastate  in  the  band  covering  costs 
from  110  percent  to  160  percent  of  the 
national  average,  whereas  only  10 
percent  of  the  costs  would  be  allocated 
to  intrastate  in  the  case  of  the  small 
companies. 

3.  Discussion 

55.  We  conclude  that  high  cost 
assistance  should  continue  to  be  based 
primarily  on  NTS  local  exchange  costs, 
although  somewhat  more  assistance 
should  be  directed  to  smaller 
companies.  We  have  examined  the 
possibility  of  modifying  the  assistance 
formula  to  reflect  additional  factors  such 
as  income,  subscriber  density  and  the 
ration  of  business  to  residential  loops  in 
each  study  area.  Although  inclusion  of 
some  of  these  factors  in  the  high  cost 
formula  may  be  theoretically  attractive, 
the  record  does  not  contain  sufficient 
information  to  allow  a  determination  of 
which  factors  significantly  affect  the 
affordability  of  telephone  service,*"  and 
the  weight  which  should  be  accorded  to 
them.  Substantial  administrative 
burdens  would  also  be  involved  in 
reflecting  factors  other  than  costs  and 
company  size  in  the  high  cost  formula. 
As  a  result,  we  believe  that  high  cost 
assistance  should  continue  to  be  based 
primarily  on  cost  since  this  is  the  single 
most  important  factor  in  determining  the 
price  of  telephone  service. 

56.  Although  we  conclude  that  the 
level  of  assistance  provided  to  a  given 
company  should  be  based  primarily  on 
costs,  we  also  believe  that  additional 
assistance  is  necessary  for  small 
companies.  We  also  recommend  an 
increased  level  of  assistance  for 
companies  with  the  highest  cost  levels. 
At  the  same  time,  it  is  necessary  to  keep 
the  overall  amount  of  high  cost 


**  For  example,  income  levels  would  appear  to 
have  an  effect  on  the  affordability  of  telephone 
ser\'ice.  but  this  factor  may  bt  offset  in  many  cases 
by  differences  in  the  cost  of  living. 
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assistance  at  a  manageable  level.  We 
conclude  that  our  objective  of  ensuring 
that  telephone  service  remains 
affordable  in  high  cost  areas  while 
avoiding  an  excessive  level  of  toll 
loading  can  best  be  accomplished  by 
reducing  the  level  of  assistance  for 
companies  with  costs  below  150  percent 
of  the  national  average,  except  in  the 
case  of  companies  with  less  than  50,000 
working  loops.  The  existing  level  of 
assistance  would  be  maintained  in  the 
initial  cost  band  for  the  smaller 
companies.'"  However,  we  propose  an 
increased  level  of  assistance  for  all 
companies  to  the  extent  that  their  costs 
exceed  150  percent  of  the  national 
average.  Accordingly,  we  recommend 
that  the  high  cost  assistance  for  study 
areas  with  fewer  than  50,000  working 
loops  include  50  percent  of  the  study 
area's  relevant  cost  per  working  loop  in 
excess  of  115  percent  of  the  national 
average,  but  not  more  than  150  percent 
of  the  national  average.  For  study  areas 
with  more  than  50,000  working  loops  we 
recommend  that  the  high  cost  assistance 
include  25  percent  of  the  relevant  cost 
per  working  loop  in  excess  of  115 
percent,  but  not  more  than  150  percent, 
of  the  national  average.  The  high  cost 
assistance  for  all  companies  would  also 
include  75  percent  of  the  relevant  cost 
per  working  loop  in  excess  of  150 
percent  of  the  national  average.*' 

57.  Our  recommendation  concerning 
retargeting  of  the  high  cost  assistance 
reflects  the  conclusion  that  smaller 
telephone  companies  need  somewhat 
more  high  cost  assistance  than  larger 
companies.  This  conclusion  is  also  one 
of  the  underpinnings  of  the  high  cost 
assistance  plan  proposed  in  the  Joint 
Petition.  However,  we  differ  from  RTC, 
OPASTCO,  NRTA,  and  USTA  with 
regards  to  the  appropriate  level  of  the 
differential  in  assistance  between  large 
and  small  companies.  While  we  agree 
with  these  groups  that  small  telephone 
companies  need  more  assistance  than 
large  companies,  we  do  not  believe  that 
the  difference  in  assistance  levels 
should  be  as  great  as  proposed  in  the 
Joint  Petition.  We  agree  that  large 
companies  have  more  flexibility  than 
small  companies  to  recover  above 
average  costs  without  an  adverse 
impact  on  residential  subscribers. 


*"  Under  our  new  proposal,  Ihe  first  cost  band 
covers  costs  between  115  and  150  percent  of  the 
national  average.  The  first  cost  band  in  Ihe  existing 
formula  covers  costs  between  115  and  160  percent 
of  the  national  average. 

•'  Data  showing  the  effect  of  alternative 
measures  for  high  cost  assistance  were  placed  in 
the  docket  files  in  CC  Docket  Nos.  78-72  and  80-286 
on  November  1. 1964.  -Public  Notice."  "High  Cost 
Fund  Data  Placed  in  Docket  File,"  November  1. 
1984. 


However,  the  information  available  to 
us  does  not  indicate  that  the  extent  of 
the  large  companies'  flexibility  to 
recover  above  average  costs  without  an 
adverse  subscriber  impact  is  as  great  as 
the  proposal  on  high  cost  assistance  in 
the  Joint  Petition  would  suggest. 

58.  We  find  that  the  formula  which  we 
are  recommending  will  direct  assistance 
to  the  areas  where  it  is  most  needed  to 
ensure  that  telephone  rates  remain 
affordable  for  the  average  subscriber. 
Increasing  the  level  of  high  cost 
coverage  in  the  highest  cost  band  will 
help  to  reduce  the  variation  in  local 
exchange  rates  from  company  to 
company.  Under  this  approach  all 
relevant  NTS  costs  in  excess  of  150 
percent  of  the  national  average  would 
be  allocated  to  the  interstate 
jurisdiction.  (Twenty-five  percent  of 
these  costs  would  be  allocated  to 
interstate  through  application  of  the  new 
basic  allocation  factor.  The  remaining 
seventy-five  percent  of  the  costs  in  this 
band  would  be  allocated  to  interstate 
through  the  high  cost  formula.)  Smaller 
companies  would  receive  the  same  level 
of  assistance  in  the  first  cost  band  as 
provided  under  the  existing  formula.  The 
larger  companies  would  continue  to 
receive  a  substantial  degree  of 
assistance  in  the  first  cost  band, 
although  the  amount  of  coverage  would 
be  lower  than  that  originally  adopted. 
This  will  keep  the  overall  amount  of 
high  cost  assistance  at  a  reasonable 
level.  The  reduction  in  the  level  of 
assistance  for  the  larger  companies 
should  not  adversely  affect  universal 
service  since  these  companies  have 
some  flexibility  to  recover  above 
average  costs  without  an  adverse  effect 
on  residential  subscribers."*  For 
example,  they  have  a  larger  and  more 
varied  base  of  business  subscribers  and 
services,  and  a  greater  ability  to  recover 
costs  through  approaches  such  as  local 
measured  service  or  increased  short 
haul  toll  charges  generated  by  modifying 
extended  area  service  (EAS)  offerings. 
Although  several  parties  have  suggested 
freezing  the  total  dollar  amount  of  high 
cost  assistance,  we  do  not  believe  that 
this  approach  is  desirable  since  it  would 
effectively  decrease  the  amount  of 
assistance  over  time  due  to  inflation. 
We  recognize,  however,  that  rapid 
growth  in  the  amount  of  high  cost 
assistance  could  necessitate 
reexamination  of  the  high  cost  formula. 

59.  We  conclude  that  this  level  of  high 
cost  assistance,  combined  with  the  other 
changes  which  we  are  recommending, 
should  ensure  the  continued  viability  of 


small  telephone  companies.  We  do  not 
believe  that  subscriber  line  charges  for 
residential  and  single  line  business 
customers  should  be  made  optional  in 
the  case  of  small  companies.  Assistance 
should  be  directed  to  those  areas  with 
high  costs,  not  just  small  companies.  In 
fact,  many  of  the  smaller  companies 
have  average  NTS  costs.  We  also  wish 
to  reemphasize  our  conclusion  that  the 
high  cost  assistance  should  be  used 
exclusively  to  keep  local  telephone  rates 
lower  than  they  otherwise  would  be. 
Several  parties  such  as  the  International 
Communications  Association  (ICA) 
have  expressed  concern  that  there  is  no 
assurance  that  telephone  companies 
receiving  high  cost  assistance  will  fiow 
the  benefits  through  to  their  customers. 
We  strongly  urge  all  of  the  state 
commissions  to  ensure  that  the  benefits 
of  these  measures  accrue  to  local 
ratepayers  as  intended.  We  will  make 
supplemental  recommendations  to  the 
Commission  proposing  remedial 
measures  if  it  appears  that  the  high  cost 
assistance  is  being  used  for 
inappropriate  purposes, 

D.  Cost  of  Capital 

60.  We  recommend  use  of  the  relevant 
authorized  rate  of  return  for  interstate 
access  service  in  determining  the  high 
cost  assistance.  The  Commission  has 
historically  applied  a  single  rate  of 
return  for  the  interstate  services  at 
AT&T  and  the  exchange  carriers."  In 
our  Second  Recommended  Decision  and 
Order,  however,  we  proposed  use  of 
each  company's  actual  debt/equity  ratio 
and  embedded  cost  of  debt  along  with 
AT&Ts  authorized  interstate  rate  of 
return  on  equity  of  17.4  percent  in 
calculating  the  high  cost  assistance.  We 


•'  Implementation  of  other  cost  recovery 
mechanisms  would,  of  course,  require  state 
commission  action. 


"A  TfrT:  Stodification  of  Prescribed  Rate  af 
Return.  86  FCC  2d  221  (1981)  off  d  sub  nom.  United 
Slates  V.  FCC.  707  F 2d  610  (DC  Cir.  1983):  ATST. 
Docket  No.  20376.  57  FCC  2d  960  (1976):  AT4T 
Docket  No.  19129.  38  FCC  2d  213  (1972).  offd  sub 
nom.  Nader  v.  FCC.  520  F.2d  182  (DC.  Cir.  1975): 
AT«T.  Docket  Nos.  16258  and  15011.  9  FCC  2d  30 
(1967).  Under  traditional  procedures  devised  within 
the  telephone  industry,  interstate  charges  collected 
by  each  telephone  company  originating  tariff  were 
merged  to  form  an  interstate  revenue  pool. 
Telephone  compunies  agreed  to  distribute  pooled 
revenues  to  participating  carriers  on  the  basis  of  the 
total  expense  and  investment  which  each 
participant  allocated  to  the  interstate  jurisdiction. 
This  arrangement  was  sometimes  called  a 
"partnership"  because  each  participant  received  the 
same  return  on  its  interstate  investment.  The 
transfer  process  among  Ihe  Bell  entities  was  known 
as  "division  of  revenues"  (DR)  and  the  transfer 
process  involving  the  independent  telephone 
companies  (Independents)  was  known  as 
"settlements."  However,  the  DR/settlements 
process  was  designed  to  operate  as  a  single  system 
producing  the  same  results  for  Bell  and  non-Bell 
"partners."  All  local  exchange  carriers  received 
ATftTs  earned  rate  of  return  on  the  plant 
investment  allocated  to  interstate. 


I 
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concluded  that  these  measures  were 
appropriate  in  light  of  the  wide 
variations  in  capital  structure  and  cost 
of  debt  among  local  telephone 
companies  and  our  decision  to  base 
assistance  on  actual  costs  to  the 
greatest  extent  possible.  In  its  Decision 
and  Order,  the  Commission  adopted  the 
Joint  Board's  recommendations  on  this 
point,  but  asked  that  we  study  this  issue 
further  and  prepare  a  supplemental 
recommendation  if  appropriate.  In  our 
Order  Inviting  Comments  in  CC  Docket 
No.  80-286  we  requested  comments  on  a 
number  of  questions  concerning  the  cost 
of  capital  issue. 

61.  The  parties  filing  comments  reflect 
two  basic  points  of  view  on  this  issue. 
REA,  RTC,  USTA,  and  the  small 
independent  telephone  companies 
supported  use  of  the  AT&T  authorized 
interstate  rate  of  return  in  determining 
the  level  of  high  cost  assistance.  REA 
argued  that  use  of  the  actual  cost  of  debt 
and  the  authorized  AT&T  interstate  rate 
of  return  on  equity  would  shift  high  cost 
assistance  away  from  the  small  rural 
systems  which  need  it  most,  causing 
substantial  hardships  for  these 
companies  and  their  subscribers,  REA 
contended  that  use  of  the  AT&T  rate  of 
return  on  equity  in  conjunction  with  the 
actual  cost  of  debt  is  totally  inadequate 
for  REA  borrowers  because  their 
operations  involve  a  greater  element  of 
risk  than  AT&T  due  to  the  fact  that  they 
are  very  highly  leveraged.**  Alaska 
argued  that  the  Commission  should  use 
an  average  industry-wide  cost  of  capital 
unless  it  is  prepared  to  analyze  all 
elements  of  each  company's  cost  of 
capital. 

62.  AT&T,  Contel  and  Southwestern 
Bell  opposed  use  of  a  uniform 
authorized  rate  of  return  for  purposes  of 
determining  the  high  cost  assistance. 
AT&T  argued  that  the  high  cost 
assistance  should,  to  the  extent 
possible,  reflect  each  company's  actual 
costs,  including  cost  of  capital.  AT&T 
recognized  that  the  cost  of  each 
company's  common  equity  is  not  always 
known,  but  argued  that  a  state 
commission  determination  on  the  cost  of 
equity  could  be  used.  In  the  absence  of 
such  a  prescription,  AT&T  took  the 
position  that  use  of  the  interstate  cost  of 
equity  is  reasonable.  Contel  suggested 
development  of  a  standardized  capital 
structure  model  to  determine  the  cost  of 
capital  for  each  local  exchange 
telephone  company. 


63.  The  Joint  Board  recommends  use 
of  the  authorized  rate  of  return  for 
interstate  access  service  •'  in 
determining  the  level  of  high  cost 
assistance.  At  the  present  time,  this 
would  be  AT&T's  12.75  percent 
authorized  interstate  rate  of  return.  As 
previously  mentioned,  the  local 
exchange  companies  have  historically 
received  a  nationwide  average  return 
(equal  to  AT&T's  earned  rate  of  return) 
on  their  interstate  plant  allocation 
through  the  separations  and  division  of 
revenues/settlements  process.  A  high 
cost  assistance  formula  using  the  actual 
capital  structure  and  embedded  cost  of 
debt  could  significantly  reduce  the  level 
of  interstate  cost  recovery  for  these 
companies  at  a  time  when  they  are 
already  faced  with  an  unprecedented 
degree  of  change.  Our  recommended 
approach  is  necessary  in  order  to  limit 
the  degree  of  change  experienced  by 
small  telephone  companies  to  a 
manageable  level  as  the  industry  moves 
into  a  new,  more  competitive 
environment.'*  The  approach  we  are 
proposing  also  has  the  advantages  of 
being  very  simple  to  administer  and 
eliminating  the  need  for  decisions  on  a 
number  of  difficult,  technical  questions 
concerning  the  calculation  of  actual 
capital  costs.  Use  of  the  authorized  rate 
of  return  for  interstate  access  will  not 
have  a  major  effect  on  the  size  of  the 
high  cost  fund.*' 

£.  Study  Area  Definition 

64.  In  the  Second  Recommended 
Decision  and  Order  in  CC  Docket  No. 
80-286,  the  Joint  Board  recommended 
that  the  term  "study  area"  be  defined  as 
"a  telephone  holding  company's 
operations  within  a  single  state"  for 
separations  purposes.  The  Commission 
subsequently  adopted  this  definition.  In 
its  comments,  the  Rural  Telephone 
Coalition  (RTC)  stated  that  the  term 
"study  area"  has  historically  referred  to 
the  operations  of  an  individual 
telephone  company  within  a  state, 
regardless  of  its  affiliation  with  any 
other  company.  RTC  argued  that  the 
new  definition  could  require  a  single 
statewide  cost  study  for  companies 
owned  by  the  same  holding  company 


**  The  degree  of  business  risk  faced  by  a 
parlicular  company  is  normally  taken  into  account 
in  prescribing  a  rate  of  return  on  equity.  This  is 
done  t>ecause  a  business  with  a  greater  degree  of 
risk  will  have  to  offer  a  higher  return  in  order  to 
attract  investor*. 


••  After  the  release  of  our  Order  Inviting 
Comments,  in  CC  Docket  No.  80-288.  the 
Commission  adopted  a  Notice  of  Proposed  ' 
Rulemaking,  in  CC  Docket  No.  84-800,  Authorized 
Rate  of  Return,  for  the  purpose  of  examining  the 
authorized  rate  of  return  for  interstate  services 
provided  by  AT&T  and  the  exchange  telephone 
companies.  FCC  84-395.  released  August  13, 1964.  49 
FR  32871  (August!,.  1984). 

••  We  urge  Ihe  Commission  to  consider  the 
concerns  underlying  our  recommendation  here  in 
reaching  its  decision  in  CC  Docket  No.  84-800. 
Authorized  Rate  of  Return. 

"See  footnote  61.  supra. 


even  though  the  two  companies  dp  not 
have  consolidated  operations  and  have 
previously  performed  separate  cost 
studies,  RTC  pointed  out  that  such 
consolidated  cost  studies  have  not  been 
performed  in  the  past  by  companies 
owned  by  the  same  holding  company 
and  argued  that  implementation  of  this 
change  would  be  costly. 

65.  The  study  area  definition  adopted 
by  the  Commission  requires  the 
averaging  of  NTS  costs  for  separations 
purposes,  including  calculation  of  the 
high  cost  assistance,  in  the  case  of  all 
companies,  within  a  state  which  are 
owned  by  a  single  holding  company. 
This  approach  would  eliminate 
differences  in  the  overall  level  of 
assistance  resulting  from  the  number  of 
separate  companies  a  holding  company 
owns  within  a  state.  It  would  also 
discourage  companies  from  spinning  off 
high  cost  exchanges  as  separate 
companies  in  order  to  maximize  high 
cost  support.  However,  the  present 
definition  could  also  discourage  the 
acquisition  of  high  cost  exchanges  or  the 
expansion  of  service  to  cover  high  cost 
areas  since  such  undertakings  would 
penalize  existing  study  area  customers 
through  the  averaging  process.  Use  of 
the  present  definition  would  also 
involve  substantial  administrative  costs 
due  to  the  need  to  reorganize  the 
recordkeeping  of  existing  study  areas 
and  perform  consoHdated  cost  studies. 
The  present  definition  would  also  be 
inconsistent  with  state  rafemaking 
mechanisms  since  most  companies  are 
treated  separately  for  local  ratemaking 
purposes  even  if  the  same  parent  owns 
other  companies  within  the  state. 

66.  The  Joint  Board  recommends  that 
study  area  boundaries  in  existence  as  of 
November  15, 1984  be  frozen  for 
separations  purposes  with  high  cost 
assistance  calculated  separately  for 
each  study  area.  Under  this  approach, 
an  existing  company  study  area 
purchased  by  a  holding  company  which 
owned  other  companies  within  the  same 
state  could  continue  to  be  treated 
separately  for  separations  purposes. 
Areas  in  which  telephone  service  was 
instituted  for  the  first  time  could  also  be 
treated  as  a  separate  study  area  if 
separately  incorporated.  In  either  case, 
the  parent  company  would  also  have  the 
option  of  folding  the  new  service 
territory  into  one  of  its  existing 
companies  and  using  the  average  NTS 
costs  for  the  expanded  service  area  in 
determining  the  high  cost  assistance. 
We  expect  this  to  be  the  case  when  the 
benefits  of  consohdated  operations 
exceed  the  reduction  in  high  cost 
support.  However,  companies  would  be 
prohibited  from  setting  up  high  cost 
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exchanges  within  their  existing  service 
territory  as  separate  companies  to 
maximize  high  cost  support.  This 
definition  would  facilitate 
administration  of  the  high  cost  fund, 
eliminate  recordkeeping  burdens,  and 
remove  the  disincentive  for  purchase  of 
high  cost  companies  or  expansion  of 
service  into  high  cost  areas,  which 
would  result  from  the  previously 
adopted  definition. 

F.  NTS  Category  6  Central  Office  j 

Equipment  J 

67.  In  the  Second  Recommended 
Decision  and  Order,  the  Joint  Board 
recommended  that  the  interstate 
allocation  of  NTS  Category  6  COE  costs 
continue  to  be  based  on  frozen 
percentage  SPF  pending  a 
comprehensive  review  of  the  need  for 
changes  in  the  separations  treatment  of 
central  office  equipment.  We  also 
recommended  exclusion  of  NTS 
Category  6  COE  in  calculating  the  high 
cost  assistance.  The  Commission 
subsequently  adopted  these 
recommendations.  In  the  Further  Notice 
of  Proposed  Rulemaking,  CC  Docket 
Nos.  78-72  and  80-286,  the  Commission 
asked  the  Joint  Board  to  undertake  a 
comprehensive  review  of  the 
separations  procedures  for  all  COE  and 
recommend  revisions  where  necessary. 
We  requested  preliminary  comments 
concerning  COE  issues  in  our  Order 
Inviting  Comments  in  CC  Docket  80-286. 
Among  other  things,  we  noted  that 
interested  parties  might  wish  to  discuss 
the  inclusion  of  certain  Category  6  COE 
costs  in  calculating  the  level  of  high  cost , 
assistance. 

68.  Alaska,  the  Michigan  Action 
Group,  and  a  number  of  small  telephone 
companies  supported  inclusion  of  NTS 
Category  6  COE  in  calculating  the  high 
cost  assistance.  Some  of  these  parties 
suggested  that  the  exclusion  of  NTS 
Category  6  COE  will  have  a  significant 
adverse  effect  on  high  cost  companies, 
since  many  of  them  have  very  high 
levels  of  investment  in  this  plant.  Contel 
proposed  replacing  frozen  SPF  as  the 
allocation  factor  for  NTS  Category  6 
COE  with  an  exchange  network  usage 
factor  equivalent  to  the  Subscriber  Line 
Usage  (SLU).  A  number  of  parties 
suggested  continued  use  of  frozen  SPF 
as  the  allocation  factor  for  NTS 
Category  6  COE  pending  further  review. 
AT&T  and  Southwestern  Bell  opposed 
high  cost  coverage  for  NTS  Category  6 
COE. 

69.  We  recommend  that  NTS  Category 
6  COE  continue  to  be  allocated  between 
the  jurisdictions  based  on  frozen  SPF 
pending  an  in-depth  review  of  all  COE 


issues.**  Since  these  costs  will  not  be 
covered  by  the  new  25  percent  interstate 
allocation  factor,  including  them  in 
calculating  the  high  cost  assistance  is 
not  appropriate.  Applying  the  25  percent 
interstate  basic  allocation  factor  to  NTS 
Category  6  COE  would  result  in 
consistent  treatment  of  plant 
traditionally  identified  as  NTS  for 
separations  purposes.  However,  this  is 
outweighed  by  the  fact  that  application 
of  the  new  25  percent  allocation  factor 
presumes  proper  categorization  of  this 
plant  without  study  of  the  major 
technological  and  engineering  changes 
which  have  taken  place  in  central  office 
equipment  over  the  past  decade. 
Furthermore,  this  approach  often  fails  to 
benefit  high  cost  companies  with  a  high 
proportion  of  NTS  Category  6  COE 
investment  since  many  of  these 
companies  also  have  high  frozen  SPFs. 
For  these  reasons,  we  believe  that  it  is 
preferable  to  maintain  the  existing 
separations  treatment  of  this  plant  until 
we  are  able  to  complete  a 
comprehensive  review  of  all  COE  issues. 
This  recommendation  does  not  affect 
the  recovery  of  NTS  Category  6  COE 
costs  on  a  traffic  sensitive  basis  through 
carrier's  carrier  charges  under  the 
Commission's  access  charge  plan. 

G.  Account  Inclusion 

70.  The  Commission's  rules  governing 
the  high  cost  assistance  do  not  specify 
all  of  the  accounts  to  be  included  in 
calculating  the  relevant  NTS  cost  per 
loop.  While  inclusion  of  all  relevant 
accounts  is  generally  desirable  to  ensure 
that  the  high  cost  assistance  truly 
refiects  costs,  we  believe  that  the 
following  accounts  should  be  excluded- 
from  consideration  in  calculating  high 
cost  assistance  because  they  are  not 
normally  recognized  for  state 
ratemaking  purposes:  (1)  Account  100.2. 
Telephone  Plant  Under  Construction;  (2) 
Account  100.3,  Property  Held  for  Future 
Telephone  Use;  (3)  Account  100.4. 
Telephone  Plant  Acquisition 
Adjustment;  and  (4)  Account  614. 
Amortization  of  Telephone  Plant 
Acquisition.  A  list  of  the  accounts  which 
should  be  considered  in  calculating  the 
high  cost  assistance  is  set  forth  in 
Attachment  A. 

H.  Extended  Transition 

71.  Currently,  nationwide  average  SPF 
is  frozen  at  approximately  28  percent, 
although  the  SPF  factor  for  each  study 
area  varies.  The  transition  from  frozen 
SPF  to  the  25  percent  basic  allocation 
factor  is  now  scheduled  to  be 


implemented  in  four  annual  steps 
beginning  January  1, 1986.  The  joint 
Board  also  recommended  and  the 
Commission  adopted  provjsions  limiting 
to  ten  percentage  points  the  total  annual 
decrease  in  any  study  area's  interstate 
allocation  for  relevant  NTS  costs  "• 
after  the  additional  interstate  high  cost 
allocation  is  taken  into  account.  The 
Commission  also  adopted  the  Joint 
Board's  recommendation  that  the  high 
cost  assistance  be  implemented  in  four 
steps  even  if  the  study  area  involved 
qualifies  for  an  extended  transition 
period. 

72.  A  number  of  the  small  telephone 
companies  filing  comments  asked  that 
we  reexamine  the  effect  of  the  basic  25 
percent  allocation  factor  on  small,  rural 
telephone  companies.  Nevada 
Telephone-Telegraph  Company 
suggested  measures  to  ensure  that  small 
companies  receive  from  interstate 
sources,  at  a  minimum,  the  NTS 
revenues  which  they  received  in  1982. 
Other  small  telephone  companies  asked 
us  to  limit  the  maximum  annual 
decrease  in  the  interstate  allocation  to 
five  percentage  points.  AT&T  suggested 
easing  the  transition  for  small  telephone 
companies  by  further  limiting  the  annual 
decrease  in  their  interstate  allocations 
during  the  period. 

73.  We  recommend  that  the 
Commission  extend  the  basic  transition 
period  for  implementation  of  the  new 
allocation  methodology  from  four  to 
eight  annual  steps.  The  extended 
transition  period  would  apply  to  all 
companies  regardless  of  whether  their 
present  intcrestate  allocation  exceeds 
their  allocation  based  on  the  new 
method.  We  also  recommend  limiting  to 
five  percentage  points  the  total  annual 
decrease  for  any  study  area  in  the 
interstate  allocation  of  the  relevant  NTS 
costs  after  the  high  cost  assistance  is 
taken  into  account.'"  The  high  cost 
assistance  should  be  implemented  in 
eight  steps  even  if  the  study  area 
involved  qualifies  for  an  extended 
transition  period.  Extending  the 
transition  period  will  ease  the  impact  of 
the  new  allocation  methodology  on 
companies  with  high  SPFs  and  average 
costs.  Although  such  companies  should 
have  average  local  exchange  rates  at  the 
end  of  the  transition  period,  they  will 
experience  significant  increases  in  their 
intrastate  NTS  cost  allocation.  An 
extended  transition  will  give  subscribers 


••  Including  NTS  Category  6  COE  in  calculating 
the  high  cost  assistance  has  a  negligible  effect  on 
the  overall  level  of  assistance. 


*»  These  IVTS  costs  include  Category  1.33  Outside 
PUint  (including  drop  and  block  wire)  inside  wire, 
and  Category  8.13  COE. 

'"  For  example,  this  would  result  in  a  12  step 
transition  in  the  case  of  a  local  company  with  a 
current  frozen  SPF  of  85  percent  if  it  does  not 
qualify  for  high  cost  assistance. 


Federal  Register  /  Vol.  49.  No.  240  /  Wednesday,  December  12.  1984  /  Proposed  Rules  48339 


served  by  these  companies  more  time  to 
adjust  to  the  necessary  changes.  Since 
both  frozen  SPF  and  the  new  25  percent 
allocation  factor  witfi  high  cost 
assistance  produce  a  similar  total 
interstate  cost  allocation,  extending  the 
transition  period  will  have  little  effect 
on  the  overall  division  of  costs  between 
the  jurisdictions. 

IV.  Assistance  for  Low  Income 
Households 

A.  Background 

74.  One  objective  of  this  proceeding  is 
to  maintain  universal  telephone  service 
as  identified  in  Section  1  of  the 
Communications  Act,  47  U.S.C.  151.  In 
the  Third  Report  and  Order '' '  in  the 
MTS  and  WA  TS  Market  Structure 
proceeding,  CC  Docket  No.  78-72,  the 
Commission  further  defined  the 
universal  service  objective  to  mean 
"avoiding  actions  that  would  cause  a 
significant  number  of  local  exchange 
service  subscribers  to  cancel  [telephone] 
service."  '* 

75.  Consistent  with  these  concerns,  in 
the  Third  Report  and  Order,  the 
Commission  indicated  that  it  would 
entertain  requests  for  waiver  of  the 
mandatory  flat  subscriber  line  charges 
from  carriers  who  wish  to  provide 
lifeline  options  to  ameliorate  the  effects 
of  these  charges  on  low  income 
individuals  who  would  not  be  able  to 
afford  telephone  service.  Waiver 
requests  were  required  to  specify:  (1) 
The  terms  and  conditions  which  apply 
to  lifeline  service;  (2)  the  interstate 
revenues  which  would  be  lost  from 
lifeline  subscribers;  and  (3)  adjustments 
to  other  interstate  charges  which  would 
be  required  to  secure  the  revenues  lost. 
The  Commission  also  added: 

|o|f  course,  states  continue  to  have  full 
auttiority  to  modify  existing  life  line  rates  for 
lucal  exchange  telephone  service  or  to 
institute  such  rales  should  they  believe  it  is 
necessary  to  ameliorate  the  effects  of 
intet^late  access  charges.^' 

76.  In  the  Reconsideration  Order,  in 
l>C  Docket  No.  78-72,'*  the  Commission 
stated  that  it  had  not  received  any 
petitions  for  waiver  and  added  that  the 
petitions  for  reconsideration  failed  to 
provide  any  concrete  proposals  for 
complete  or  partial  exemptions  from 
subscriber  line  charges.  "The 
Commission  further  indicated,  that  the 
decision  to  reaffirm  subscriber  line 
charges  should  not  be  interpreted  as 
foreclosing  petitions  for  waiver  for 


' '  93  FCC  2d  241  11983). 

"W  at  266. 

"Wat  282. 

'♦  48  FR  42984  (September  21. 1983). 


residential  customers  who  cannot  afford 
these  charges. 

77.  Although  the  right  to  file  a  petition 
for  waiver  would  normally  be  limited  to 
the  telephone  companies  whose  tariffs 
are  subject  to  the  rule  in  question,  the 
Commission  extended  the  right  to  file 
waiver  requests  to  state  public  utility 
commissions  because  of  the  public 
policy  implications  of  lifeline  service. 
The  Commission  also  noted  that  in 
many  cases  states  could  maintain  low 
residential  rates  without  resort  to 
waiver  of  subscriber  line  charges  by 
creating  local  service  lifeline  rates  that 
ameliorate  the  effects  of  these  interstate 
charges. 

78.  In  the  Second  Reconsideration 
Order  in  CC  Docket  No.  78-72" 
released  on  February  15. 1984,  the 
Commission  reported  that  it  had 
received  only  two  petitions  for  lifeline 
service  waivers.  Applications  were 
received  from  the  New  York  Telephone 
Company  and  the  Pacific  Telephone  and 
Telegraph  Company  on  September  28. 
1983.  Although  no  state  commissions 
filed  applications  for  waiver,  the 
Commission  found  after  review  of  state 
ratemaking  proceedings  that  few  state 
commissions  had  developed  intrastate 
lifeline  programs.  The  Commission  also 
found  that  measured  service  options 
were  not  available  to  residential 
subscribers  in  many  exchanges.  Since 
the  record  in  CC  Docket  No.  78-72  did 
not  provide  sufficient  information  to 
allow  development  of  federal  assistance 
mechanisms,  the  Commission  decided  to 
conduct  supplemental  proceedings  to 
develop  the  necessary  rules  to  provide 
an  exemption  from  subscriber  line 
charges  for  those  who  might  otherwise 
be  unable  to  afford  telephone  service. 

79.  Accordingly,  the  Commission 
requested  additional  comments 
concerning  a  lifeline  exemption  or  other 
assistance  for  low  income  subscribers  in 
the  Further  Notice  of  Proposed 
Rulemaking,  in  CC  Docket  Nos.  76-72 
and  80-286.'*  released  April  11. 1984.  At 
the  same  time,  the  Commission 
requested  that  the  Joint  Board  prepared 
recommendations  concerning  this  issue. 
With  regard  to  lifeline  or  other 
assistance  for  needy  subscribers,  the 
Further  Notice  requested  commenting 
parties  to:  (1)  explain  the  type  of 
assistance  which  they  believe  is  needed, 
for  example  a  subscriber  line  charge 
waiver;  (2)  define  the  group  to  receive 
assistance;  and  (3)  explain  how  the 
assistance  would  be  funded. 


'*  49  FR  7810  (March  2. 1984). 
'•  49  FR  18318  (April  30. 1984). 


B.  Comments 

80.  The  commenting  parties  expressed 
general  support  for  assistance  for  low 
income  households.  Thirty-five  filings 
were  received  from  state  commissions, 
user  groups  and  telephone  companies. 
The  Amerifech  Operating  Companies, 
the  Cheyenne  River  Sioux  Tribe 
Telephone  Authority.  Golden  West 
Telecommunications  Cooperative  and 
Bell  Communications  Research  argued 
that  a  lifeline  program  is  not  needed. 
They  argued  that  subsidies  cannot  be 
maintained  in  a  competitive 
environment  since  they  increase  costs  in 
other  areas,  thereby  distorting  the 
competitive  market.  These  parties  also 
took  the  position  that  adoption  of 
lifeline  measures  by  the  Commission  at 
this  time  is  premature  because  the  states 
need  more  time  to  develop  their  own 
programs.  They  also  argued  that  lifeline 
programs  are  too  costly  and 
administratively  burdensome  for 
telephone  companies  to  administer. 

81.  The  parties  supporting  an 
assistance  program  vary  in  their 
recommendations  for:  (1)  The  type  of 
assistance;  (2)  source  of  funding  (3) 
eligibility  criteria;  and  (4)  program 
administration.  The  major  reason  which 
these  parties  gave  for  supporting  such 
programs  is  the  need  to  preserve 
universal  service  and  the  possible 
adverse  effect  of  additional  costs  on  low 
income  residential  subscribers. 

1.  Type  of  Assistance 

82.  The  parties  filing  comments 
propose  three  types  of  assistance:  (1)  A 
waiver  or  exemption  from  residential 
subscriber  line  charges;  (2)  a  discount 
service  with  unlimited  incoming  calls 
and  limited  outgoing  calls  (without 
additional  charge)  or  other  form  of 
measured  service;  and  (3)  direct 
subsidies  through  a  public  assistance 
program.  The  comments  also  propose  a 
hybrid  which  includes  a  waiver  of 
subscriber  line  charges  and  a  low  cost 
discount  service. 

83.  A  number  of  the  commenting 
parties  suggested  intrastate  plans 
developed  in  New  York  and  California 
as  models  for  other  lifeline  plans.  The 
New  York  Telephone  Company  plan 
includes  the  following  elements:  (1)  A 
requirement  that  applicants  be 
recipients  of  public  assistance;  (2)  a  50 
percent  discount  on  the  charge  for 
standard  residential  local  exchange 
service:  (3)  untimed  message  service  or 
reduced  flat  rate;  and  (4)  applicant  self 
certification. 

84.  The  Pacific  Bell  plan  in  California 
includes  the  following  elements:  (1)  A 
requirement  that  customers  have  a  gross 


pending  an  in-depth  review  of  all  COE 


iiic  nign  cosi  assisiance  nas  a  negiigiDie  elleci  on 
Ihe  overall  level  of  assistance. 


current  frozen  SPF  of  85  percent  if  it  does  not 
qualify  for  high  cost  assistance. 
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household  income  of  less  than  $11,000 
per  yean  (2)  limitation  of  assistance  to 
single  line  telephoae  service  in  Ihe 
subscriber's  principal  residence:  (3) 
customer  sdf  certification;  (4)  lifeline 
rates  set  at  50  percent  of  tbe  local 
measured  service  rate  (or  flat  rate] 
exclusive  of  federal  cttd  user  charges: 
and  (5)  funding  through  a  Universal 
Service  Fund  generated  by  a  4  percent 
tax  on  intrastate  interLATA  services. 
Pacific  Bell  of  California  proposes  that 
interstate  residential  subscriber  line 
charges  be  reduced  by  50  percent  for 
certified  lifeline  customers.  It 
recommends  fundiog  the  resulting 
revenue  shortfall  through  an  adjustment 
in  the  interstate  subscriber  line  charge 
for  all  remaining  business  and  residence 
customers  in  the  study  area.  Those 
proposing  some  type  of  hfeline  service 
indicate  that  custon>ers  receiving 
service  should  be  restricted  to  receiving 
the  lowest  priced  local  service  offering 
available 

2.  Eligibility  for  Assistance 

85.  In  defining  the  group  eligible  to 
receive  lifeline  assistance,  most  of  the 
commenfers  stress  the  need  to  target 
those  traly  in  need  "who  would  be 
unable  to  maintain  access  to  essential 
local  service  without  some  form  of 
assistaiKe."  »'  They  recommend  using 
household  income  and  resources  as  the 
determinant.  The  commenting  parties 
suggested  the  folbwing  eligibility 
criteria:  (1)  qualification  for  existing 
public  assistance  programs  including 
food  stamps,  welfare  and  social 
security:  (2)  a  household  income  below 
the  poverty  line  (approximately  10 
percent  of  the  population):  and  (3)  a 
household  income  below  a  level  set  by 
the  welfare  department  or  state 
regulatory  commission.  Alaska  suggests 
that  the  cost  of  living  should  be 
considered  in  addition  to  household 
income.  AT&T  argues  that  other 
financial  resources  available  to  the 
household  should  also  be  considered. 

3.  Fmiding  of  Assistance 

86.  There  were  substantial  differences 
among  the  commenting  parties  regarding 
the  appropriate  method  for  funding 
assistance.  They  identified  the  following 
possible  sources  of  funding:  (1) 
Universal  Service  Fund  (USF):  (2J  stale 
of  federal  taxes;  (3)  customer  line 
charges:  and  (4)  increased  public 
assistance  funds.  A  number  of  parlies 
indicated  that  if  the  states  were  given 
responsibility  for  establishing  a  state 
lifeline  program,  state  funding  would  be 
appropriate.  However,  they  took  the 


position  that  if  the  Commission  set 
guidefines,  national  funding  either  from 
the  USF,  federal  taxes  or  a  public 
assistance  program  would  be 
appropriate.  Some  of  the  parties,  citing 
an  overall  social  purpose  linked  to 
universal  service,  indicated  that  there 
should  be  federal  assistance  through  a 
mechanism  other  than  from  charges  for 
other  customers,  exchange  or 
interexchange  carriers. 

4.  Administration  of  Lifeline  Programs 

87.  Most  of  the  commenting  parties 
supported  state  adnunistration  of  hfeline 
programs,  with  or  without  federal 
guidelines.  Some  parties  suggested 
federal  administration,  but  few 
suggested  administration  by  local 
telephone  companies.  Many  of  the 
parties  suggested  that  lifeline  assistance 
be  coordinated  with  current  public 
assistance  programs  to  reduce 
administrative  burdens  on  the  telephone 
companies.  The  main  reason  given  by 
the  parties  for  state  administration  is 
that  state  commissioners  an&^etter 
acquainted  with  the  particular  needs  of 
low  income  subscribers  within  their 
states  and  can  better  tailor  programs  to 
meet  those  needs.  A  number  of  ^rties 
suggest  that  the  slates  administer  the 
programs  using  the  model  of  other 
government  entitlement  programs  even 
if  federal  guidelines  are  developed. 
NYNEX  suggests  eligibihty  requirements 
for  lifehne  plans  be  established  by  state 
officials  with  joint  administration  by  the 
state  and  telephone  company. 

88.  Some  of  the  parties  suggest  a 
hybrid  system  for  lifeline  assistance, 
under  which  the  state  in  conjunction 
with  the  local  telephone  company  would 
have  authority  for  a  lifeline  program 
using  intrastate  funds  to  recover  state 
revenue  shortfalls  while  a  federal 
program  using  funds  generated  from 
interstate  sources  would  be  available 
for  waivers  of  subscriber  line  charges. 

C.  Discussion 

89.  There  is  no  evidence  before  us  at 
this  time  to  indicate  that  implementation 
of  the  limited  subscriber  line  charges 
which  we  are  recommending  will  harm 
universal  telephone  service.^*  However, 
we  recognize  that  implementation  of 
subscriber  hr>e  charges  in  conjunction 
with  the  general  upward  pressure  on 
local  rates  has  generated  legitimate 
concern  regarding  the  protection  of 
universal  service.'^  Therefore,  we  are 


"  Satellite  Business  Systems  Direct  Comments  at 


'"  For  purposes  of  this  drtcusann.  the 
preservation  of  universal  service  refers  to 
maintaining  at  least  the  existing  level  of  telephone 
service  penetration. 

'»  In  this  regard,  we  note  the  Commission's 
ongoing  studies  concerning  Ihe  effect  of  federal 
decisions  and  local  rale  increases  on  consumers. 


recommending  implementation  of  a  two- 
phase  plan  for  dealing  %vith  these 
concerns.  As  the  initial  step  we 
recommend  implementatjon  of  a 
program  to  offset  tbe  subscriber  line 
charge  for  low  income  households.  In 
coniurK;tion  with  this,  ai  the  second 
phase  of  the  plan  we  recommend  further 
study,  on  an  expedited  basis,  of  broader 
measures  to  assist  low  income 
households  in  affording  telephone 
service. 

90.  We  recommend  that  the 
Commission  provide  an  optional 
program  for  a  50  percent  reduction  in  Ihe 
subscriber  line  charge  for  customers 
who  satisfy  a  state  determined  metms 
lest  which  is  subject  to  verification.  The 
shortfall  in  subscriber  line  charge 
revenues  resulting  from  the  subscriber 
line  charge  reduction  would  be 
recovered  through  an  increase  in  the 
nationwide  average  carrier  common  line 
charge.  The  states  wishing  to  take 
advantage  of  this  assistance  mechanism 
would  be  required  to  implement  an 
equal  monetary  reduction  in  the  local 
exchange  rate  for  subscribers  who 
qualify  for  the  subscriber  line  charge 
reduction.  This  reduction  would  be 
funded  from  intrastate  sources.  The 
decision  to  implement  this  joint  federal- 
state  assistance  mechanism  would  be 
left  to  the  individual  state  commissions. 

91.  We  believe  that  this  approach 
represents  an  appropriate  joint  federal- 
state  response  to  concerns  about  the 
preservation  of  universal  service.  We 
believe  that  the  eHgibility  criteria  for 
assistance  should  be  established  by  Ihe 
individual  states  since  they  are  in  a 
better  position  than  the  federal 
government  to  assess  the  need  for 
assistance  and  develop  means  tests 
suited  to  local  conditions  and 
circumstances.  A  single  nationwide 
standard  would  not  be  able  to 
accomplish  this.  We  also  recommend 
further  study  or  broader  assistance 
measures  by  the  Joint  Board  as  the 
second  phase  of  our  plan.  We  expect 
that  the  means  tests  developed  by  the 
individual  states  in  implementing  the 
reduced  subscriber  line  charge  will  be 
valuable  in  developing  broader  lifeline 
assistance  measures  in  the  near  future. 
Development  of  such  eligibility  criteria 
by  the  state  commissions  will  encourage 
active  stale  involvement  in  instituting 
programs  for  broader  lifeline  assistance 
and  contribute  substantially  to  the 
successful  implementation  of  such 
measures. 


and  emphasize  the  need  to  continue  and  expand 
surh  monitoring  efforts. 


'  lu.  a  I  £o^. 


'  48  KR  42984  (September  21. 1S83). 


•-  mrn  /oio  (iviBrcn  i.  i»m;. 
'•  49  FR  18318  (April  30. 1984) 


requirement  that  customers  have  a  gross 
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V.  Ordering  Clauses 

92.  Accordingly  the  Joint  Board 
recommends,  that  the  Commission  adopt 
the  attached  revisions  to  Parts  67  and  69 
of  the  Commission's  rules."" 
William  |.  Tricarico, 
Secretary.  Federal  Communicalions 
Commission. 

Appendix  A 

We  recommended  inclusion  of  costs  ' 
in  the  following  accounts  in  calculating 
the  high  cost  assistance: 

Account  100.1  Telephone  Plant  In  Service 
Account  122  Materials  &  Supplies 
Account  171  Depreciation  Reserve 
Account  172  Amortization  Reserve 
Account  176  Accumulated  Deferred  income 

Taxes 
Account  608  Depreciation 
Account  609  Extraordinary  Retirements 
Account  613  Amortization  of  Intangible 

Property 
Account  602  Repairs  to  Outside  Plant 
Account  603  Test  Desk  Work 
Account  604  Repairs  of  Central  Office 

Rquipment 
Account  605  Installations  &  Repairs  of 

Station  Equip. 
Account  606  Repairs  of  Buildings  &  Grounds 
Account  610  Maintaining  Transmission 

Power 
Account  611  Employment  Stabilization 
Account  612  Other  Maintenance  Expenses 
Account  306  Federal  Income  Taxes — 

Operating 
Account  307  Other  Operating  Taxes 
Account  308  Operating  Federal  Income 

Taxes  Deferred 
Account  309  Income  Credits  A  Charges  Fr. 

Def.  Inc.  Tax 
Account  661  Executive  Department  Expense 
Account  662  Accounting  Department 

Expense 
Account  663  Treasury  Department  Expense 
Account  664  Law  Department  Expense 
Account  665  Other  General  Office  Salaries  fc 

Expenses 
Account  668  Insurance  Expense 
Account  669  Accidents  &  Damages  Expense 
Account  675  Other  Expenses 
Account  677  Expenses  Charged  Construction 
Account  671  Operating  Rents 
Account  672  Relief  &  Pensions 
Account  674  General  Services  &  Licenses 

Appendix  B — Recommended 
Amendments  to  Part  67  of  the 
Commission's  Rules 

§67.124    lAmendedl 

1.  Amend  §  67.124(d)(6)  to  read  as 
follows: 

(6)  The  interstate  allocations  of  OSP 
Category  1.33  plant  investment  for  the 


*"  This  recommendation  is  adopted  pursuant  to 
Soclions  4|i|  and  (j).  201.  202.  203.  205.  218.  2>1.  403 
and  410  of  the  Communications  Act.  as  amended.  47 
I!  S.C  154  (i|  A  (j|.  201.  202.  203.  205.  218.  221.  403 
and  410. 

'  Part  67  of  the  Commission's  rules  Kperifies  what 
portion  of  these  costs  is  to  be  included  in 
r  j')('>iliiling  the  li*vel  of  assislHniifv 


years  1986. 1987, 1988, 1989, 1990, 1991 
and  1992  will  be  as  follows,  subject  to 
the  limitation  contained  in  §  64.124(d)(7): 

(i)  1986— The  §  67.124(d)(4)(i) 
allocation  factor  multiplied  by  .875  plus 
.03125. 

(ii)  1987— The  §  67.124(d)(4)(i) 
allocation  factor  multiplied  by  .750  plus 
.0625. 

(iii)  1986— The  §  67.124(d)(4)(i) 
allocation  factor  nofdltiplied  by  .625  plus 
.09375 

(iv)  1989— The  §  67.124(d)(4)(i) 
allocation  factor  multiplied  by  .5  plus 
.125 

(v)  1990— The  §  67.124(d)(4)(i) 
allocation  factor  multiplied  by  .375  plus 
.15625 

(vi)  1991— The  §  67.124(d)(4)(i) 
allocation  factor  multiplied  by  .25  plus 
.1875 

(vii)  1992— The  §  67.124(d)(4)(i) 
allocation  factor  multiplied  by  .125  plus 
.21875 

2.  Amend  §  67.124(d)(7)(i).  (ii)  and  (iii) 
by  substituting  the  phrase  "five 
percentage  points"  for  the  phrase  "ten 
percentage  points". 

§67.611    (Amended! 

3.  Amend  §  67.611  by  deleting  §  67.611 
(a)(9). 

§67.621    (Amended) 

4.  Amend  §  67.621(a)(1)  by 
substituting  "is  multiplied  by  the  study 
area's  authorized  interstate  rate  of 
return"  for  "is  multiplied  by  the  study 
area's  cost  of  capital"  and  by  deleting 
the  final  sentence  in  §  67.62i(a)(l). 

5.  Amend  §  67.031  to  read  as  follows: 

§  67.63t    Expense  adjustment. 

(a)  For  study  areas  reporting  50,000  or 
fewer  working  loops  pursuant  to 
§  67.611(a)(8).  The  expense  adjustment 
(additional  interstate  expense 
allocation)  is  equal  to  the  sum  of  the 
following: 

(1)  Fifty  percent  of  the  study  area 
average  unseparated  loop  cost  per 
working  loop  as  calculated  pursuant  to 
§67.622(b)  in  excess  of  115  percent  of  the 
national  average  for  this  cost  but  not 
greater  than  150  percent  of  the  national 
average  for  this  cost  as  calculated 
pursuant  to  §  67.622(a)  multiplied  by  the 
number  of  working  loops  reported  in 

§  67.611(a)(8)  for  the  study  area. 

(2)  Seventy-five  percent  of  the  study 
area  unseparated  loop  cost  per  working 
loop  as  calculated  pursuant  to 

§  67.622(b)  in  excess  of  150  percent  of 
the  national  average  for  this  cost  as 
calculated  pursuant  to  §67.622(a) 
multiplied  by  the  number  of  working 
loops  reported  in  §67.611(a)(8)  for  the 
study  area. 


(b)  For  study  areas  reporting  more 
than  50.000  working  loops  pursuant  to 
167.611(a)(8)  for  the  expense  adjustment 
(additional  interstate  expense 
allocation)  is  equal  to  the  sum  of  the 
following: 

(1)  Twenty-five  percent  of  the  study 
area  average  unseparated  loop  cost  per 
working  loop  as  calculated  pursuant  to 
§67.622(b]  in  excess  of  115  percent  of  the 
national  average  for  this  cost  but  not 
greater  than  150  percent  of  the  national 
average  for  this  cost  as  calculated 
pursuant  to  §67.622(a)  multiplied  by  the 
humber  of  working  loops  reported  in 
§67.611  (a)(8)  for  the  study  area. 

(2)  The  amount  calculated  pursuant  to 
§67.631(a)(2). 

(67.641    [Antended] 

6.  Amend  §67.641     by  substituting 
•1993 "  for  "1989". 

7.  Amend  §67.641(c)  to  read  as 
follows: 

(c)  The  expense  adjustments  for  1986 
through  1992  shall  be  as  follows: 

(1)  One-eight  of  the  amount  computed 
in  accordance  with  §67.631  in  1986; 

(2)  One-quarter  of  the  amount 
computed  in  accordance  with  §  67.631  in 
1987; 

(3)  Three-eights  of  the  amount 
computed  in  accordance  with  §  67.631  in 
1988: 

(4)  One-half  of  the  amount  computed 
in  accordance  with  §  67.631  in  1989: 

(5)  Five-eights  of  the  amount 
computed  in  accordance  with  §  67.631  in 
1990: 

(6)  Three-quarters  of  the  amount 
computed  in  accordance  with  §  67.631  in 
1991:  and 

(7)  Seven-eights  of  the  amount 
computed  in  accordance  with  §  67.631  in 
1992. 

8.  Amend  the  definition  of  the  term 
"study  area"  in  the  Glossary  to  read  as 
follows: 

Study  area — Study  area  boundaries 
shall  be  frozen  as  they  are  on  November 
15,1984. 

Appendix  C — Recommended 
Amendments  to  Part  69  of  the 
Commission's  Rules 

1.  Add  the  following  new  Sections 
69.203  and  69.204: 

§  69.203.    Interim  common  Nne  cttarges. 

(a)  Except  as  provided  in  Section 
69.204.  End  User  Common  Line  and 
Carrier  Common  Line  charges  for  any 
period  commencing  after  May  31. 1985, 
shall  be  computed  as  provided  in  this 
section. 

(b)  Charges  shall  be  computed  as 
provided  in  Sections  69.202  and  69.205 


decisions  and  local  rate  increases  on  consumers. 
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except  that  End  User  Common  Line 
charges  shall  be  assessed  as  provided  in 
subsections  (cHD  of  this  section. 

(c)  T^  End  User  Common  Line  charge 
for  single  line  business  subscribers  shall 
be  $1  per  month  per  subscriber  during 
the  June  1. 1985— May  31. 1986  period 
and  $2  per  month  per  subscriber  after 
May  31. 1986. 

td)  Except  as  provided  in  subsection 
(f),  Ibe  End  User  Common  Line  charge 
for  single  line  and  muti-line  residential 
substribers  shall  be  $1  per  month  per 
line  during  the  fune  1, 1985 — May  31. 
1986  period  and  S2  per  month  per  line 
after  May  31, 1986. 

(e)  (Reserved  for  party  line  charges.] 

ff)  The  End  User  Commtm  Line  charge 
for  a  residential  subscriber  shall  be  50% 
of  the  charge  specified  in  subsections  (d) 
and  (e)  if  the  residential  local  exchange 
rate  for  such  subscribes  is  reduced  by 
an  equivalent  amount,  provided  that 
such  local  exchange  service  rate 
reduction  is  based  upon  a  means  test 
that  is  subject  to  verification. 

§  69.204    OptH>nal  aftemativc  cafrter 
common  liiw  tariff  provisiorw. 

(a)  A  telephone  company  that  files  a 
concurrence  described  in  paragraph  (c) 
of  this  section  may  file  Optional 
Alternative  Carrier  Common  Line  tariff 
provisions  for  a  particular  study  area  to 
encourage  use  of  telephone  compnay 
access  service  facilities  by 
intercxchange  carriers  and  large  volume 
users.  Such  tariff  provisions  shall  be 
designed  to  ensure  that  large  volume 
users  of  interstate  or  foreign 
telecommunications  services  in  such 
study  area  will  receive  the  benefit  of 
any  reduction  in  Carrier  Common  Line 
charges. 

(b)  A  telephone  company  that  fites  an 
Optional  Altematrve  Carrier  Common 
charge  may  file  a  surcharge  upon  End 
User  Common  Line  charge  if 

(1)  a  uniform  stircharge  is  imposed 
upon  all  monthly  End  User  Common 
Line  charges  in  such  study  erea; 

[Z)  the  monthly  tuirharge  does  not 
exceed  35  cents;  and 

(3)  such  surcharge  revenues  are  not 
likely  to  exceed  tfie  difference  betwewi 
the  annual  revenues  that  worrfd  have 
been  produced  by  the  association 
Carrier  Common  Line  charge  and  the 
annual  revenues  that  will  he  produced 
by  the  Optional  Alternative  Carrier 
ConuDoa  Line  tariff  provisiona. 

(c)  A  concurrence  may  be  issued  by  a 
public  utility  commission  that  regulates 
intrastate  telecommunications  services 
in  the  relevant  area  or  by  the  CC  Docket 
80-286  Joint  Board.  A  telephone 


company  may  request  a  concurrence 
from  the  CC  Docket  OT-286  Joint  Board 
if.  but  only  if.  the  appropriate  public 
utility  conunissioD  declines  to  issue  a 
concurrence  or  fails  to  act  upon  a 
request  for  a  concurrence  within  60  days 
after  such  request  has  been  filed.  A 
concurrence  siiail  signify  that  a  majority 
of  such  commission  or  Joint  Board  agree 
that  the  Optional  Alternative  Carrier 
CoBunon  Line  tariff  provisions  are 
warrented  to  deter  bypass  in  the 
affective  area  and  that  any  End  User 
Common  Line  surcharge  is  not  likely  to 
impair  universal  service  in  the  affected 
area. 

2.  Add  the  following  new  section 
69.611: 

§  69.61 1    Effect  of  optional  alternative 
carrier  common  line  tariff  provisions  and 
end  user  common  tine  surcttarges. 

(a)  The  existence  or  potential 
existence  of  Optional  Alternative  tariff 
provisions  filed  pursuant  to  S  69.204 
shall  not  affect  the  computation  of 
association  charges  for  any  access 
element. 

(b)  End  User  Common  Line  surcharge 
revemies  shall  not  be  included  in  End 
User  Common  Line  revenues  for 
purposes  of  computing  pool 
distributions. 

(c)  The  Carrier  Common  Line  residue 
that  is  computed  pursuant  to  S  69.605 
shall  be  increased  by  adding  an  aniount 
that  is  computed  by  subtracting  the 
Carrier  Con:unon  Line  revenues 
attributable  to  study  arens  with 
Alternative  Carrier  Common  Line  tariff 
provisions  from  the  pf<otected  Carrier 
Conunoa  Line  revenues  for  such  study 
areas  that  would  have  been  received  at 
the  association  Carrier  Common  IJne 
rate. 

(dj  The  Carrier  Common  Line  residue 
distribution  that  is  computed  pursuant 
to  S  69:607  shall  be  reduced  for  a 
company  that  has  effective  Alternative 
Carrier  Common  Line  tariff  provisions 
by  subtracting  an  amount  tbat  is 
conrpated  by  subtracting  the  Carrier 
Common  Line  revenues  attributable  to 
such  company's  study  area  of  areas  with 
Alternative  Carrier  Common  IJne  tariff 
provisions  from  the  projected  Carrier 
Common  Line  revenues  for  such  study 
area  or  areas  that  would  have  been 
received  at  the  association  Currier 
Common  Line  rate. 
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INTERSTATE  COMIKAGE 
COMMISSION 

49  CFR  Parts  1181  and  1188 

I  Ex  Parte  No.  55  (Sut>-57A)  i 

Modification  of  Small  Carrier  Transfer 
Regulations  for  Transactions  Involving 
Motor  Carriers  of  Property 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  At  an  open  conference  held 
on  September  20. 1964.  the  Commission 
voted  in  Ex  Parte  No.  55  tSub-No.  57). 
Exemption  of  Transactions  Under  49 
i/.S.C.  773-/J  [notice  of  proposed 
rulemaking  published  at  48  FR  2B485. 
June  8. 1983,]  to  adopt  modified  class 
exemption  procedures  for  all  but  the 
smallest  carriers  engaging  in 
transactions  under  49  U.S.C.  11343.  This 
action  was  taken  pursuant  to  the 
exemption  authority  was  taken  pursnant 
to  the  exemption  authority  of  49  U.S.C. 
11343(e).  The  exemption  authority  does 
not.  however,  specifically  empower  the 
Commission  to  exempt  smaU  carrier 
transaction  subject  to  49  U^.C.  10926. 
Under  section  10926.  however,  these 
small  carrier  transactions  are  governed 
simply  by  "regulations"  of  the 
Commission.  The  Commission  voted  at 
the  September  20lh  Conference  to  issue 
a  notice  for  public  comment  proposing 
to  modify  the  so-called  "transfer 
regulations"  to  make  the  procedures 
which  are  being  adopted  for  section 
11343  transactions  also  applicable  for 
small  carrier  transactions  under  section 
10926.  Because  regulations  implementing 
the  class  exemption  for  section  11343 
transactions  will  be  promulgated 
shortly,  we  intend  to  make  any 
modification  of  the  transfer  regulations 
effective  immediately  upon  the  issuance 
of  a  decision  adopting  final  rules,  in 
addition  to  the  proposed  rules  in  Part 
1181  shown  in  the  appendix,  upon 
adoption  of  Ex  Parte  No.  55  (Sub-No.  57). 
Part  1188  (except  for  %  11«6.8)  is 
proposed  to  be  amended  as  required  to 
cover  transfers  of  authority  involving 
small  motor  carriers  of  property  after  Ex 
Parte  No.  55  (Sub-No.  57)  becomes  final. 

DATES:  Comments  must  be  submitted  by 
December  27, 1984. 

AOOAES8ES:  Send  comments  (an  original 
and  15  copies,  if  possible)  to:  Ex  Parte 
No.  55  ISub-No.  57A).  Case  Control 
Branch.  Office  of  the  Secretary, 
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Interstate  Commerce  Commission. 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT! 
Warren  C,  Wood.  (202)  275-7977; 

or 
Howell  I.  Spom,  (202)  275-7691. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
Infosystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
D.C.  20423.  or  call  289-4357  (D.C. 
metropolitan  area)  or  toll-free  (800)  424- 
5403. 

Regulatory  Flexibility  Analysis 

The  Commission  certifies  that  the 
proposed  rules  will  not.  if  adopted,  have 
a  significant  economic  impact  on  a 
substantial  number  or  small  entities. 
The  proposed  modification  of  the 
transfer  regulations  will  reduce 
somewhat  the  administrative  filing 
burden  on  small  carriers  and  expedite 
the  processing  of  applications  which 
they  submit  for  approval.  The  class 
exemption  procedures  will  shortly 
become  available  to  large  carriers  of 
property  engaging  in  transactions 
subject  to  section  11343.  By  extending 
the  class  exemption  regulations  as  the 
procedural  rules  for  section  10926 
transfers,  the  Commission  is  merely 


eliminating  a  discriminatory  burden  on 
small  carriers  that  would  otherwise 
result.  Comments  are  welcome  on  this 
issue. 

Energy  and  Environmental 
Considerations 

Because  this  rulemaking  proposes 
only  changes  in  the  method  of 
processing  small  carrier  transfer 
applications,  we  conclude  preliminarily 
that  there  will  be  no  significant 
environmental  or  energy  impacts.  To  the 
extent  that  the  new  rules  facilitate 
transfers  of  operating  authority  between 
small  carriers  that  increase  their 
operating  efficiency,  the  proposed 
changes  may  have  beneficial  impacts  on 
energy  consumption  and  the 
environment.  Comments  are  also 
welcome  on  these  issues. 

List  of  Subjects  in  49  CFR  Parts  1181  and 
1186 

Administrative  practice  and 
procedure.  Employee,  complaints.  Motor 
carriers.  Transfers. 

Authority:  49  U.S.C.  10321. 10926.  and  5 
U.S.C.  553. 

Proposed  Regulations 

The  proposed  changes  in  49  CFR  Part 
1181.  Subpart  A  are  set  forth  in  the 
Appendix. 

Decided:  November  21, 1984.  , 


By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre,  Commissioners  Sterrett 
Gradison,  Simmons.  Lamboley,  and  Strenio. 

fames  H.  Bayne, 

Secretary. 

Appendix 

PART  1181— {AMENDED] 

Proposed  changes  in  regulations 
resulting  fi-om  adoption  of  class 
exemption  procedures  for  small  carrier 
transfers  of  property  authority. 

49  CFR  Part  1181.  Subpart  A  would  be 
amended  as  follows: 

1.  The  Note  preceding  49  CFR  1181.1 
would  be  revised  to  read  as  follows: 

Note. — These  rules  spell  out  the  procedures 
which  enable  motor  carriers  of  passengers  to 
obtain  approval  from  the  Interstate 
Commerce  Commission  to  merge,  transfer  or 
lease  their  operating  rights  in  financial 
transactions  not  subject  to  section  11343  of 
the  Interstate  Commerce  Act.  These  rules  do 
not  apply  to  transactions  involving  motor 
carriers  of  property.  Parties  must  comply 
instead  with  th%  regulations  set  forth  at  49 
CFR  Part  1186  to  effectuate  transactions 
involving  property  carriers.  The  filing  fee  for 
small  carrier  transactions  subject  to  Part  1186 
will  be  the  same  as  that  required  for  small 
carrier  transactioni  involving  passenger 
carriers.  See  49  CFR  1002.2.{f)(25). 

2.  The  words  "of  passengers"  would 
be  inserted  after  the  words  "motor 
carrier"  each  time  they  appear  in  49  CFR 
Part  1181,  Subpart  A. 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

198S-Crop  Peanut  Program  Pro|}osed 
Determination  Regarding  National 
Average  Support  Levels  for  Quota  and 
Additional  Peanuts  and  the  IMinimum 
Commodity  Credit  Corporation  Export 
Edil>le  Sales  Price  for  Additional  Loan 
Peanuts 

AOemCY:  Commodity  Credit  Corporation. 
USDA. 

ACTKM:  Notice  of  Proposed 
Determination. 

summary:  This  notice  requests 
conunents  with  respect  to  the  following 
determinations  for  the  1985  crop  of 
peanuts:  (1)  The  national  average  level 
of  price  support  for  quota  peanuts,  (2) 
the  national  average  level  of  support  for 
additional  peanuts  and  (3)  the 
Commodity  Credit  Corporation  (CCC) 
export  edible  sales  policy  for  1985-crop 
additional  peanuts  which  are  pledged  as 
collateral  for  a  price  support  loan.  These 
determinations  are  necessary  to  carry 
out  the  peanut  price  support  program 
provided  for  in  section  108A  of  the 
Agricultural  Act  of  1949,  as  amended 
(hereinafter  referred  to  as  the  "Act").  It 
is  proposed  that  the  quota  support  level 
for  the  1985  crop  shall  be  $560.60  per  ton 
and  the  additional  support  level  for  the 
1985  crop  shall  be  $185  per  ton.  With 
respect  to  the  minimum  export  edible 
sales  price  for  additional  peanuts 
pledged  as  loan  collateral,  this  notice 
sets  forth  the  range  of  prices  under 
consideration. 

DATE:  Comments  must  be  received  on  or 
before  January  28, 1985  to  be  assured  of 
consideration. 

AOORESSES:  Send  comments  to  Director, 
Commodity  Analysis  Division,  3741- 
South  Building,  P.O.  Box  2415. 
Washington.  D.C.  20013. 

All  written  submission  will  be  made 
available  for  public  inspection  from  8:15 


a.m.  to  4:45  p.m.  Monday  through  Friday 
in  Room  3741-South  Building.  14th  and 
Independence  Avenue,  SW., 
Washington,  D.C.  20013 
FOR  FURTHER  INFORMATION  CONTACT: 
Gypsy  Banks,  Agricultural  Economist, 
Agricultural  Stabilization  and 
Conservation  Service,  USDA.  Room 
3732-South  Building.  P.O.  Box  2415. 
Washington.  DC.  20013.  (202)  447-5953. 
A  Preliminary  Regulatory  Impact 
Analysis  is  available  upon  request. 
SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  required  by  Executive  Order 
12291  and  Departmental  Regulation 
1512-1  and  has  been  classified  "not 
major."  It  has  been  determined  that  the 
actions  proposed  by  the  notice  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments,  or 
geographical  regions;  or  (3)  significant 
adverse  ejects  on  competiton. 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases.  Number — 10.051.  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  13272 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

It  has  been  determined  that  the  public 
comment  period  with  respect  to  this 
notice  of  proposed  determination  should 
be  45  days.  The  determination  of  the 
national  average  support  level  for  the 
1985-crop  of  additional  peanuts  is 
required  by  law  to  be  made  by  the 
Secretary  of  Agriculture  no  later  than 
February  15. 1985.  Limiting  the  comment 
period  to  forty-five  days  is  necessary  to 
assure  adequate  time  for  review  and 


consideration  of  comments  and  permit  a 
final  determination  with  respect  to  the 
loan  level  for  additional  peanuts  to  be 
made  by  that  date.  The  determinations 
with  respect  to  the  national  average 
support  level  for  quota  peanuts  and  the 
minimum  CCC  export  edible  sales  price 
for  loan  collateral  additional  peanuts 
are  usually  made  at  the  same  time  as  the 
additional  support  level  in  order  to 
facilitate  producer  planning  for  the  crop 
year. 

The  determination  of  the  national 
average  support  level  for  the  1985-crop 
of  additional  peanuts  is  required  to  be 
made  by  the  Secretary  of  Agriculture  no 
later  than  February  15. 1985.  The 
determinations  with  respect  to  the 
national  average  support  level  for  quota 
peanuts  and  the  minimum  CCC  export 
edible  sales  price  for  loan  collateral 
additional  peanuts  are  usually  made  at 
the  same  time  to  facilitate  producer 
planning  for  the  crop  year. 

These  matters  involve  the 
considerations  set  forth  below  and 
comments  are  requested  to  aid  in  the 
determinations. 

A.  National  Average  Support  Level  for 
Quota  Peanuts 

Section  108A  (1)  of  the  Agricultural 
Act  of  1949  ("the  1949  Act")  provides 
that  the  national  average  support  level 
for  the  1985  crop  of  quota  peanuts  shall 
be  the  national  average  quota  support 
rate  for  such  peanuts  for  the  preceding 
crop,  adjusted  to  reflect  any  increase  in 
the  national  average  cost  of  peanut 
production,  excluding  any  increase  in 
the  cost  of  land,  during  the  period 
January  1  and  ending  December  31  of 
the  calendar  year  immediately 
preceding  the  marketing  year  for  the 
crop  for  which  a  level  of  support  is  being 
determined.  Section  108A  provides 
further  that  in  no  event  shall  the 
national  average  quota  support  rate  for 
any  such  crop  exceed  by  more  than  6 
per  centum  the  national  average  quota 
support  rate  for  the  preceding  crop. 

Accordingly,  the  1985  quota  support 
level  is  required  to  be  the  1984  quota 
support  of  $550  per  ton  adjusted  to 
reflect  any  such  increase  in  the  national    • 
average  cost  of  peanut  production  in 
calendar  year  1984. 

Cash  expenses,  capital  replacement, 
net  land  rent  and  labor  are  the  cost 
components  used  in  this  comparison. 
Because  section  108A  excludes  any 
increase  in  the  cost  of  land,  1983  net 
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land  rent  was  substituted  for  1984  net 
land  rent.  Based  on  these  production 
cost  components  as  estimated  by  the 
Economic  Research  Service  (ERS), 
USDA,  it  is  presently  estimated  that  the 
national  average  cost  of  producing  1984- 
crop  peanuts  on  a  planted  acre  basis 
increased  $21  per  acre  from  the  1983 
cost  estimate. 

Using  a  trend  yield,  planted  acre  costs 
have  been  converted  to  a  cents  per 
pound  figure.  A  trend  yield  is  used  to 
reduce  year-to-year  per  unit  cost 
variability  caused  by  abnormal  weather 
and  related  factors.  The  national 
average  cost  of  producing  1984  crop 
peanuts  on  a  per  pound  basis  is 
estimated  to  have  increased  $0.0053  per 
pound  or  $10.60  per  ton  from  the  1983 
cost  of  production.  Details  of  the  cost  of 
production  estimates  are  shown  in  the 
following  table: 

Appendix  Table  I.— U.S.  Peanut  Pboduction 
Costs.  1963-84 


Appendix  Table  I.— U.S.  Peanut  Production 
Costs,  1983-84 — Continued 
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Based  on  current  cost  estimates, 
which  could  change  prior  to 
announcement  of  the  final  level,  it  is  the 
Department's  current  view  that  the 
national  average  support  level  for  the 
1985  crop  of  quota  peanuts  will  be 
increased  by  $10.60  per  ton  from  the 
1984  level  of  $550  per  ton  to  $560.60  per 
ton. 

B.  National  Average  Level  of  Support 
for  Additional  Peanuts. 

Section  108A(2)  of  the  1949  Act 
provides  that  the  Secretary  shall  make 
price  support  available  to  producers 
through  loans,  purchases,  or  other 
operations  on  1985-crop  additional 
peanuts  at  such  level  as  the  Secretary 
determines  to  be  appropriate,  taking  into 
consideration  certain  factors.  Those 
factors  are  the  demand  for  peanut  oil 
and  meal,  expected  prices  of  other 
vegetable  oils  and  meals,  and  the 
demand  for  peanuts  in  foreign  markets. 
The  1949  Act  further  provides  that  the 
Secretary  shall  establish  the  support 
rate  for  additional  peanuts  at  a  level 
which  the  Secretary  estimates  will 
ensure  that  there  are  no  losses  to  CCC 
on  the  sale  or  disposal  of  such  peanuts. 
Section  358(p)  of  the  Agricultural 
Adjustment  Act  of  1938  defines 
additional  peanuts  for  any  marketing 
year  as:  (A)  Any  peanuts  marketed  from 
a  farm  for  which  a  farm  poundage  quota 
has  been  established  that  are  in  excess 
of  the  quota  marketings  from  such  farm 
for  such  year  and  (B)  all  peanuts 
marketed  from  a  farm  for  which  no  farm 
poundage  quota  has  been  established. 
The  1949  Act  provides  that  the  level  of 
support  for  1985-crop  additional  peanuts 
shall  be  announced  no  later  than 
February  15, 1985.  The  statutory  factors 
for  determining  the  additional  support 
level  are  discussed  below  for  the  1985 
crop. 

1.  Demand  for  Peanut  Oil  and  Meal 

The  quantity  of  peanuts  available  for 
crushing  for  the  1985/88  marketing  year 
(August  1, 1985  to  July  31, 1986).  a 
residual  of  edible  use,  is  projected  to 
range  from  303.000  tons  to  380,000  tons 
compared  with  358,000  tons  for  the  1984/ 


85  marketing  year.  Peanut  oil  and  meal 
prices  are  expected  to  average  from  30 
to  32  cents  per  pound  and  $176  per  ton. 
respectively,  for  the  1985/86  marketing 
year. 

2.  Expected  Prices  of  Other  Vegetable 
Oils  and  Meals 

For  the  1984/85  marketing  year,  the 
world  aggregate  production  of  oilseeds 
is  estimated  to  be  204  million  short  tons 
(185  million  metric  tons),  11  percent 
higher  than  for  1983/84.  The  recovery  in 
U.S.  soybean  production  is  the  biggest 
single  factor  in  the  increase.  Soybeans 
account  for  50  percent  of  the  total  world 
aggregate  oilseed  production  while 
peanuts  account  for  11  percent  Because 
of  soybean  dominance  of  the  total 
supply,  soybeans  lead  the  demand- 
supply  price  patterns  for  oilseeds. 

It  is  estimated  that  U.S.  soybean 
production  for  1984-85  will  increase 
about  20  percent  to  2  billion  bushels. 
However,  low  carryover  stocks  will  hold 
the  increase  in  supply  to  12  percent, 
which  is  a  level  below  previous  highs. 
Modest  gains  in  total  use  combined  with 
a  more  substantial  production  increase 
should  raise  ending  stocks  to  more 
normal  levels.  Soybean  oil  prices  will 
likely  remain  high  relative  to  recent 
years  because  slack  demand  for  meal 
will  probably  inhibit  the  incentive  to 
crush.  For  the  1964/85  marketing  year, 
soybean  oil  prices  are  expected  to  range 
from  25  to  31  cents  per  pound  in 
comparison  to  an  average  price  of  31 
cents  per  pound  for  the  1983/84 
marketing  year.  Soybean  meal  prices  are 
expected  to  range  from  $145  to  $165  per 
ton  for  the  1984/85  marketing  year  in 
comparison  to  a  price  of  $190  per  ton  for 
1983/84. 

The  1985  soybean  acreage  will  likely 
remain  about  the  same  as  for  1984.  The 
estimated  production  of  soybeans  for 
the  1985/86  marketing  year  is  expected 
to  continue  to  offset  the  1983/84 
drawdown  in  carryout  stocks.  Soyoil 
prices  are  projected  to  decrease  about  7 
percent  below  1964/85  levels  and 
soybean  meal  prices  are  projected  to 
remain  about  the  same  as  expected 
1984/85  levels.  Total  use  of  oil  and  meal 
is  expected  to  be  up  2  to  5  percent. 

3.  Demand  for  Peanuts  in  Foreign 
Markets 

The  demand  for  U.S.  peanuts  in 
foreign  markets  is  expected  to 
strengthen  as  U.S.  exports  return  toward 
the  higher  levels  that  existed  prior  to  the 
drought-reduced  1980  crop.  The  U.S.  is 
expected  to  supply  as  much  as  512,000 
short  tons  of  peanuts  to  the  export 
market  in  the  1985/86  marketing  year 
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compared  with  463,000  tons  for  the  1983/ 
84  marketing  year. 

As  indicated,  the  1949  Act  also 
provides  that  the  support  rate  must  be 
established  at  a  level  estimated  to 
ensure  no  loss  to  CCC  from  the  sale  or 
disposal  of  additional  peanuts  pledged 
as  loan  collateral.  Section  108A(3)(B)  of 
the  1949  Act  requires  each  area 
marketing  association  to  establish 
accounting  pools  for  each  type  and 
segregation  for  quota  and  additional 
peanuts.  Under  the  pool  concept,  gains 
from  any  pool  may  be  redistributed  to 
producers.  A  loss  in  any  pool  is  a  net 
loss  to  CCC.  It  is  expected  that  all 
peanuts  in  some  additional  loan  pools 
will  be  disposed  of  exclusively  through 
sales  for  domestic  crushing.  Based  on 
present  data,  it  is  the  Department's 
current  view  that  the  level  of  price 
support  for  the  1985  crop  of  additional 
peanuts  will  be  established  within  a 
range  of  $185  to  $195  per  ton.  The  higher 
figure  of  $195  per  ton  is  derived  from  an 
expected  crushing  price  for  the  1985/ 
1986  marketing  year  of  $269  per  ton 
minus  expected  CCC  handling  and 
related  costs  of  $74  per  ton.  The  lower 
figure  of  $185  per  ton  is  the  level  of 
support  for  the  1984  crop  of  additional 
peanuts.  Based  upon  present 
expectations,  a  1985-crop  support  level 
for  additional  peanuts  of  less  than  the 
$195  per  ton  figure  would  provide  a 
cushion  against  lower  than  expected 
crushing  prices,  higher  than  expected 
costs,  or  other  factors  which  could  result 
in  a  loss  to  CCC  from  the  sale  or 
disposal  of  additional  loan  collateral 
peanuts. 

C  Mimmum  CCC  Export  Edible  Sales 
Price  for  Additional  Peanuts  Pledged  as 
Collateral  for  a  Price  Support  Loan 

The  determination  of  a  minimum  CCC 
export  edible  sales  price  with  regard  to 
additional  peanuts  pledged  as  loan 
collateral  is  discretionary  with  the 
Secretary.  It  is  presently  intended  that 
the  determination  of  this  price  will  be 
announced  at  the  same  time  as  the 
determination  of  the  support  levels  for 
quota  and  additional  peanuts  in  order  to 
give  handlers  and  growers  adequate 
information  on  which  to  base  export 
contracts  for  additional  peanuts.  If  the 
minimum  sales  price  is  established  too 
high,  it  may  discourage  export 
contracting  between  handlers  and 
growers  and  encourage  the  production 
of  additional  peanuts  for  the  loan 
program  on  the  assumption  that  the 
minimum  CCC  sales  price  would  be  the 
price  growers  actually  will  receive  for 
the  sale  of  their  loan  collateral  peanuts 
as  the  result  of  supplemental  payments 
made  as  pool  dividends  pursuant  to 


section  108A  of  the  1949  Act.  This 
assumption  may  be  incorrect,  however, 
since  a  misjudgment  of  the  price  of 
edible  peanuts  in  the  export  market 
could  result  in  CCC  losing  edible  sales 
and  having  to  crush  the  loan  inventory. 
If  the  minimum  sales  price  is  too  low, 
returns  from  export  sales  will  not  be 
maximized  and  grower  income  will  be 
reduced  since  export  contracts  between 
handlers  and  growers  are  generally 
based  on  the  CCC  minimum  sales  price. 
It  is  the  Department's  current  view  that 
the  minimum  export  edible  sales  price 
for  the  1985  crop  of  peanuts  will  be 
established  within  a  range  of  $255  to 
$540  per  ton.  The  lower  figure  of  $255 
per  ton  is  equal  to  the  lowest  figure 
estimated  for  the  additional  support 
level  (i.e.,  $185  per  ton)  plus  the 
estimated  costs  incurred  by  CCC  for  the 
storage,  handling,  and  inspection  of 
export  edible  peanuts.  If  the  lower  f^ure 
of  $255  per  ton  is  selected,  the  actual 
minimum  price  would  be  established 
after  the  additional  loan  rate  is 
determined  and  an  official  estimate  is 
made  of  the  1985  CCC  storage  and 
handling  charges.  The  higher  Hgure  of 
$540  per  ton  was  derived  by  deducting 
$20.60  per  ton  from  the  proposed  $560.60 
per  ton  quota  support  level.  The 
minimum  CCC  export  edible  sales  price 
for  the  1978  through  1981  crops  was 
established  at  $20  per  ton  below  the 
quota  support  level.  However,  for  the 
1982, 1983  and  1984  crops,  the  minimum 
CCC  export  edible  sales  price  was 
established  at  $75  per  ton,  $150  per  ton 
and  $125  per  ton  below  the  quota 
support  level,  respectively.  Some 
growers  have  suggested  in  prior  years 
that  the  minimum  CCC  sales  pric^  for 
export  edible  sales  of  additional  peanuts 
should  be  established  at  a  price  which 
approximates  the  quota  support  level. 

Proposed  Determinations 

Comments  are  requested  on  the 
following  issues  with  respect  to  1985- 
crop  peanuts: 

(1)  The  national  average  price  support 
level  for  quota  peanuts. 

(2)  The  national  average  price  support 
level  for  additional  peanuts. 

(3)  The  minimum  CCC  export  edible 
sales  price  for  additional  peanuts 
pledged  as  price-support  loan  collateral. 

All  written  submissions  will  be  made 
available  for  public  inspection  from  8:15 
a.m.  to  4:45  p.m.  Monday  through  Friday 
in  Room  3741-South  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  D.C.  20013. 


Signed  at  Washington,  D.C,  on  December 
7,1984. 
Everett  Rank, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

|FR  Doc.  S*-323ge  Filed  12-11-M:  S:4S  111)1 
BHXMQ  COOC  S4ie-0(-M 

ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Hubert  H.  Humphrey  Fellowship 
Competition 

The  U.S.  Arms  Control  and 
Disarmament  Agency  will  conduct  a 
competition  in  1985  for  one-year  Hubert 
H.  Humphrey  Fellowships  in  arms 
control  and  disarmament.  The 
fellowships  will  support  unclassified 
doctoral  dissertation  research  in  the 
field.  Law  candidates  for  the  Juris 
Doctor  or  any  higher  degree  are  also 
eligible,  if  they  are  writing  a  substantial 
paper  in  partial  fulfillment  of  degree 
requirements.  The  fellowship  stipends 
for  Ph.D.  candidates  will  be  $5,000,  plus 
applicable  tuition  and  fees  up  to  a 
maximum  of  $3,400.  Stipends  and  tuition 
for  law  candidates  will  be  prorated 
according  to  the  credits  given  for  the 
research  paper.  Fellows  must  be  citizens 
or  nationals  of  the  United  States  and 
degree  candidates  at  a  U.S.  university. 
The  application  deadline  for  the  awards, 
which  are  for  a  12-month  period 
beginning  either  September  1985  or 
January  1986,  is  March  1, 1985  and 
announcement  of  final  selection  will  be 
on  May  31, 1985.  For  information  and 
application  materials  write:  Hubert  H. 
Humphrey  Fellowship  Program,  Office 
of  Public  Affairs,  U.S.  Arms  Control  and 
Disarmament  Agency,  Washington,  D.C. 
20451. 

Ddtod:  December  6, 1984. 
Joseph  D.  Lehman, 

Director,  Office  of  Pubiic  Affairs.  ^ 

|FR  Doc  IM-32328  Piled  12-11-M;  S:4S  ami 

anxmacooc  M30-3a-M 


CIVIL  AERONAUTICS  BOARD 
[Docket  42321] 

Hawaii  One  Corp.  Fitness 
Investigation;  Hearing 

Notice  is  hereby  given  that  the 
hearing  in  the  above-titled  matter  will 
be  held  on  December  14, 1984,  at  10:00 
a.m.  (local  time),  in  Room  5334,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  D.C,  before  the 
undersigned  administrative  law  judge 
who  is  now  located  at  Room  9400-A, 
Nassif  Building  and  may  be  telephoned 
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at  (202)  426-5560.  Participants  should 
enter  the  Nassif  Building  through  the 
Northeast  Lobby. 

Dated  at  Washington,  D.C.  December  6. 
1984. 

William  A.  Kane.  Jr., 

Administrative  Law  fudge. 

|FR  Doc  B4-3240e  Filed  12-11-M:  B:45  ami 
MLLINQ  COM  MZO-OI-M 


(Order  M-1 1-1 13] 

Proposed  Revocation  of  Air  Carrier 
Certification;  Action  Air  Cargo  Corp. 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Order  to  Show  Cause, 
Order  84-11-113. 

SUMMARY:  The  Board  is  proposing  to 
revoke  the  air  carrier  certificates  of 
Action  Air  Cargo  Corporation;  Air  New 
England,  Inc.;  American  Eagle  Airlines. 
Inc.;  Ball  Brothers,  Inc.;  Century 
Airlines,  Inc.;  Circle  Airfreight 
Corporation;  Flight  Transportation 
Corporation;  Great  Plains  Airlines,  Ltd., 
Holiday  Airways,  Inc.;  Houston  Airlines. 
Inc.;  Intercontinental  Airways,  Inc.; 
International  Air  Association,  Inc.;  Jet 
Executive  International;  National  Air 
Commuter,  Inc.;  Peninsular  Air 
Transport.  Inc.;  S.  S.  Airways,  Inc:  Sun 
Land  Airlines,  Inc.;  Swift  Aire  Lines, 
Inc.;  Taino  International  Airways.  Inc.: 
and  U.S.  Aircoach,  Inc.  for 
noncompliance  with  the  insurance, 
reporting,  and  continuing  fitness 
requirements  for  certificated  air  carriers. 
DATE:  All  interested  persons  having 
objections  to  the  Board  issuing  an  order 
making  final  the  tentative  findings,  shall 
file  their  objections  with  the  Board  and 
serve  them  upon  the  carrier  or  carriers 
involved,  no  later  than  December  20. 
1984. 

ADDRESS:  Objections  should  be  filed  in 
Docket  42663,  and  sent  to  the  Docket 
Section,  Civil  Aeronautics  Board. 
Washington,  D.C.  20428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Catherine  Terry,  Special 
Authorities  Division.  Bureau  of 
Domestic  Aviation,  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue  NW., 
Washington,  D.C.  20428  (202)  673-5088. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  84-11-113  is 
available  from  the  Distribution  Section. 
Room  100, 1825  Connecticut  Avenue, 
N.W.,  Washington.  D.C.  Persons  outside 
the  metropolitan  area  may  send  a 
postcard  request  for  Order  84-11-113  to 
the  Distribution  Section,  Civil 


Aeronautics  Board  Washington,  D.C. 
20428. 

By  the  Civil  Aeronautics  Board: 
November  28. 1984 

Phyllis  T.  Kaylor. 

Secretary. 

|FR  Doc  M-32M«  Filed  12-11-M:  »AS  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Annual  Wholesale  Trade; 
Determination 

In  accordance  with  Title  13,  United 
States  Code,  Sections  182,  224,  and  225. 
and  due  Notice  of  Consideration  having 
been  published  October  23, 1984  (49  FR 
42600),  I  have  determined  that  the 
Census  Bureau  needs  data  covering 
year-end  inventories  and  annual  sales  to 
provide  a  sound  statistical  basis  for  the 
formation  of  policy  by  various 
governmental  agencies.  These  data  also 
apply  to  a  variety  of  public  and  business 
needs.  This  annual  survey  is  a 
continuation  of  similar  surveys 
conducted  each  year  since  1978.  It 
provides,  on  a  comparable  classification 
basis,  annual  sales  for  1984,  year-end 
inventories  for  1983  and  1984,  and 
purchases  for  1984.  These  data  are  not 
available  publicly  on  a  timely  basis  from 
nongovernmental  or  other  governmental 
sources. 

The  Bureau  will  require  a  selected 
sample  of  firms  operating  merchant 
wholesale  establishments  in  the  United 
States  (with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1984  Annual  Wholesale  Trade  Survey. 
The  sample  will  provide,  with 
measurable  reliability,  statistics  on  the 
subjects  specified  above. 

We  will  furnish  report  forms  to  the 
firms  covered  by  this  survey  and  will 
require  their  submission  within  20  days 
after  receipt.  We  will  provide  copies  of 
the  forms  upon  written  request  to  the 
Director,  Bureau  of  the  Census, 
Washington.  D.C.  20233. 

I  have  directed,  therefore,  that  an 
annual  survey  be  conducted  for  the 
purpose  of  collecting  these  data. 

Dated:  December  6. 1984. 

|ohn  G.  Keaoe, 

Director,  Bureau  of  the  Census. 

|FR  Doc  M-32329  FiM  12-11-M:  8:45  am) 
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International  Trade  Administration 

4 

(C-201-4M] 

Initiation  of  a  Countervailing  Duty 
Investigation;  Converted  Paper- 
Related  School  and  Office  Supplies 
From  Mexico 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

ACTION:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Mexico  of  converted  paper-related 
school  and  office  supplies,  as  described 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  receive  benefits  which 
constitute  bovinties  or  grants  within  the 
meaning  of  the  countervailing  duty  law. 
We  will  make  our  preliminary 
determination  on  or  before  July  24. 1985. 
Under  section  703(h)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  Trade  and 
Tariff  Act  of  1984.  we  may  extend  the 
deadline  for  a  preliminary  determination 
up  to  250  days  after  the  filing  of  a 
petition  whenever  there  is  a  reasonable 
basis  to  believe  or  suspect  that  an 
upstream  subsidy  is  being  bestowed  and 
additional  time  is  required  to  investigate 
the  upstream  subsidization.  Petitioner 
has  presented  information  establishing  a 
reasonable  basis  to  believe  or  suspect 
that  upstream  subsidies  are  bestowed 
upon  the  products  under  investigation, 
and  the  Department  concludes  that 
additional  time  is  necessary  to 
investigate  this  allegation. 
EFFECTIVE  DATE:  December  12. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Winfrey  or  Stuart  Keitz,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  D.C.  20230.  telephone:  (202) 
377-0160  or  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION: 
Petition 

On  November  16. 1984.  we  received  a 
petition  from  the  Stationery 
International  Trade  Committee  filed  on 
behalf  of  the  U.S.  industry  producing 
converted  paper-related  school  and 
office  supplies.  In  compliance  with  the 
filing  requirements  of  {  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26). 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Mexico  of 
converted  paper-related  school  and 
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office  supplies  receive  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act).  Since  Mexico  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act, 
sections  303  (a)(1)  and  (b)(1)  of  the  Act 
apply  to  this  investigaUon.  The 
merchandise  subject  to  this 
investigation  enters  the  United  States 
duty-free  under  the  Generalized  System 
of  Preferences  (GSP).  Because  there  are 
no  "international  obUgations"  within  the 
meaning  of  the  section  303(a)(2)  of  the 
Act,  (which  require  an  injury 
determination  for  nondutiable 
merchandise  from  Mexico),  petitioner  is 
not  required  to  allege  that,  and  the  U.S. 
International  Trade  Commission  (ITC)  is 
not  required  to  determine  whether, 
imports  of  the  subject  merchandise  from 
Mexico  materially  injure  or  threaten 
material  injury  to  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  Tiled,  whether  a  petition  sets 
forth  the  allegations  necessary  for  the 
initiation  of  a  countervailing  duty 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on 
converted  paper-related  school  and 
office  supplies  from  Mexico,  and  we 
have  found  that  the  petition  meets  these 
requirements.  Therefore,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether  the 
manufacturers,  producers,  or  exporters 
in  Mexico  of  converted  paper-related 
school  and  office  supplies  as  described 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  receive  bounties  or  grants. 
Based  on  our  initiation  of  an 
investigation  of  upstream  subsidies,  we 
are  extending  the  period  for  our 
preliminary  determination  up  to  165 
days. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  converted  paper- 
related  school  and  office  supplies,  which 
comprise: 

■  typing  and  filler  paper 

•  wirebound  notebooks  and 

composition  books 

*  pads 

These  products  are  currently 
classified  under  item  numbers  256.9080, 
256.5600,  256.5800,  and  256.9040  of  the 
Tariff  Schedules  of  the  United  States. 
Annotated  (TSUSA). 


Allegation  of  Bounties  and  Grants 

The  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Mexico  of  converted  paper-related 
school  and  office  supplies  receive 
benefits  under  the  following  programs 
which  constitute  bounties  or  grants: 

•  Fund  for  the  Promotion  of  Exports  of 

Mexican  Manufactured  Products 
(FOMEX) 

•  Fund  for  Industrial  Development 

(FONEI) 

•  Preferential  Federal  Tax  Credits 

(CEPROFI) 

•  Accelerated  Depreciation  of  Capital 

Equipment  and  Machinery 

•  Development  Funds  Administered  by 

Nacional  Financiera.  S.A. 

(NAHNSA) 
Guarantee  and  Development  Fund  for 

Medium  and  Small  Business 

(FOGAIN) 
Trust  Fund  for  Industrial  Parks,  Cities 

and  Commercial  Centers  (FIDEIM) 

•  Import  Duty  Reductions  and 

Exemptions 

•  Preferential  State  Investment 

Incentives 

•  Tax  Certificates  issued  by  the 

Mexican  Government  (CEDI) 

•  Upstream  Subsidies  to  Related 

Suppliers 
Petitioner  alleges  that  Mexican 
producers  of  converted  paper-related 
school  and  office  supplies  receive 
upstream  subsidies,  within  the  meaning 
of  section  771  of  the  Act.  In  support  of 
this  allegation  they  have  submitted 
sufficient  evidence  to  give  rise  to  a 
reasonable  basis  to  believe  or  suspect 
that: 

— Mexican  producers  of  pulp  and  paper, 
which  we  have  reason  to  believe  are 
wholly-owned  subsidiaries  of  certain 
producers  of  the  merchandise  under 
investigation,  receive  bounties  or 
grants  described  in  section  771(5)(B) 
of  the  Act; 

— The  bounties  or  grants  received  by  the 
pulp  and  paper  producers  have  a 
significant  effect  on  the  cost  of 
manufacturing  the  converted  paper 
products  because  of  the  apparent  size 
of  the  bounties  or  grants  and  because 
paper  accounts  for  a  significant 
proportion  of  the  value  of  the 
converted  product,  and 

— The  upstream  subsidy  confers  a 
competitive  benefit  because  the 
producers  of  the  converted  product 
allegedly  obtain  paper  from  their 
related  suppliers  at  lower  prices  than 
they  would  otherwise  pay  in  an  arm's- 
length  transaction. 

Based  on  the  foregoing,  the  petitioner 
has  established  reasonable  grounds  to 
believe  or  suspect  that  upstream 


subsidies  are  being  bestowed  on  the 
manufacturers  of  converted  paper- 
related  school  and  office  supplies  that 
obtain  their  paper  input  from  related 
suppliers.  Petitioner  has  not  established 
reasonable  grounds  to  believe  or  suspect 
that  producers  of  the  product  under 
investigation  who  are  not  related  to 
their  suppliers  receive  a  competitive 
benefit  from  bounties  or  grants 
bestowed  on  pulp  and  paper 
manufacturers  in  Mexico.  Therefore  we 
are  initiating  an  upstream  subsidy 
investigation  only  with  respect  to 
converted  paper-related  school  and 
office  supplies  produced  by  Kimberly- 
Clark  and  San  Cristobal. 

In  addition,  we  will  include  in  this 
investigation  the  following  Mexican 
government  programs  which,  in  prior 
cases,  we  found  might  confer 
countervialable  benefits: 

•  Article  94  Loans 

•  Trust  Fund  for  Small-  and  Medium- 

Sized  Companies  (FOMIN) 

•  Government  Financed  Technology 

Development 

•  Regional  Energy  Discounts 

•  BANCOMEXT 

•  PROFIDE. 
Alan  F.  Hoimer, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

December  6, 1984. 

|FR  Doc  at-323a2  Filed  12-11-M;  8:45  ain| 
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National  Oceanic  and  Atmospheric 
Administration 

National  Marine  Fisheries  Service; 
Issuance  of  a  General  Permit; 
International  Trading  and  Shipping 
Agency 

On  November  2, 1984,  a  general 
permit  was  issued  to  the  International 
Trading  and  Shipping  Agency,  Inc,  New 
York,  New  York,  on  behalf  of  Portuguese 
fishermen  to  take  marine  mammals 
incidental  to  commercial  fishing 
operations  under  Category  l:Towed  or 
Dragged  Gear,  pursuant  to  50  CFR 
216.24. 

The  general  permit  allows  the  taking 
of  not  more  than  40  northern  sea  lions 
(Eunwtopias  jubatus),  20  harbor  seals 
[Phoca  vitulina],  and  20  cetaceans 
(except  harbor  porpoise)  within  the  U.S. 
Fishery  Conservation  Zone  during  1985. 

This  general  permit  is  available  for 
public  review  in  the  Office  of  the 
Assistant  Administrator  for  Fisheries, 
National  Manne  Fisheries  Service,  3300 
Whitehaven  Street  NW.,  Washington, 
D.C. 
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Dated:  December  4. 1984. 
Richard  B.  Roe,  * 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

\FH  Doc  S4-3Z317  Filed  12-ll-M:  t:*i  ami 
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Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  the  City  of 
Hudson,  NY,  From  Objection  of  the 
New  York  State  Department  of  State 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  Indefinite  Stay  of 

Consideration  of  Consistency  Appeal. 

SUMMARY:  On  August  6, 1984,  the 
Secretary  of  Commerce  (Secretary) 
received  an  appeal  by  the  City  of 
Hudson,  New  York  (Appellant),  from  an 
objection  by  the  New  York  State 
Department  of  State  (Department)  to  the 
Appellant's  application  for  a 
Department  of  Housing  and  Urban 
Development  Action  Grant  to  construct 
an  octane  petroleum  recovery  and 
finishing  facility  in  the  South  Bay 
waterfront  area  of  the  City  of  Hudson. 
The  appeal  was  filed  pursuant  to  section 
307(d)  of  the  Coastal  Zone  Management 
Act  of  1972,  as  amended  (CZMA).  16 
U.S.C.  1456(d),  and  implementing 
regulations  at  15  CFR  Part  930,  Subpari 
H.  Notice  of  the  appeal  was  published  in 
49  FR  33303  (1984). 

The  Secretary  has  granted  the 
Appellant's  request  of  November  5, 1984. 
to  stay  consideration  of  the  appeal 
pending  negotiations  between  the 
parties  to  resolve  the  Department's 
consistency  objection.  The  stay  will 
remain  in  effect  until  lifted  at  the 
Secretary's  discretion.  In  such  event, 
notice  will  be  provided  setting  forth  the 
schedule  for  further  consideration  of  the 
appeal  and  the  opportunity  for  public 
comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tony  Giedt,  Attorney  Advisor,  Office  of 
the  Assistant  General  Counsel  for 
Ocean  Services,  National  Oceanic  and 
Atmospheric  Administration,  Room  270. 
Page  1  Building,  2001  Wisconsin  Ave., 
NW.,  Washington.  D.C.  20235;  (202/254- 
7512). 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Adinistration) 

Dated:  December  3. 1984. 
Rob«rt  |.  McManus, 

General  Counsel.  National  Oceanic  and 
A  tmospheric  Administration. 

|FR  Doc  M-32373  Filed  12-11-M;  8:45  wn| 
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Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Florida  East 
Coast  Railway  Company  From 
Consistency  Objection  of  the  Florida 
Department  of  Environmental 
Regulation  to  Proposed  Industrial  Park 
Development  In  Southern  Florida 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  Appeal  and  Stay  of 
Consideration. 

SUMMARY:  On  November  8, 1984,  Florida 
East  Coast  Railway  Company  (EEC) 
appealed  to  the  Secretary  of  Commerce 
(Secretary)  an  objection  by  the  Florida 
Department  of  Environmental 
Regulation  (DER)  to  EEC's  proposed 
project  requiring  a  Corps  of  Engineers 
section  404  permit  to  fill  332  acres  of 
wetlands  for  an  access  road  for  a 
proposed  industrial  park.  Town  of 
Medley,  Dade  County,  Florida.  This 
appeal  has  been  filed  pursuant  to 
subparagraph  (A)  of  section  307(c)(3)  of 
the  Coastal  Zone  Management  Act  of 
1972.  as  amended  (CZMA),  16  U.S.C. 
1456(c)(3)(A)  and  implementing 
regulations  at  15  CFR  Part  930,  Subpart 
H. 

Concurrent  with  its  consistency 
appeal,  FEC  filed  a  motion  requesting 
the  Secretary  to  stay  consideration  of 
the  appeal  until  the  State  of  Florida 
Adjudicatory  Commission  resolves  a 
similar  matter  before  it  concerning  the 
same  parties  and  addresssing  a  related 
issue.  The  Secretary  has  granted  EEC's 
motion,  and  the  appeal  is  stayed  until 
dissolved  at  the  Secretary's  discretion. 
Upon  dissolution  of  the  stay,  public 
notice  will  be  provided  setting  forth  the 
schedule  for  further  consideration  of  the 
appeal,  including  the  opportunity  for 
public  comment. 

FOR  FURTHER  INFORMATION  CONTACT 

David  P.  Drake,  Attorney  Advisor, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  Room 
270.  Page  1  Building,  2001  Wisconsin 
Avenue,  NW.,  Washington,  D.C.  20235: 
(202)  254-7512. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Administration) 

Dated:  December  1. 1984. 
Rol>ert  ].  McManus, 

General  Counsel,  National  Oceanic  and 
Atmospheric  Administration. 

|FK  Doc.  •4-32372  Filed  12-11-M:  •:45  ami 
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Marine  Mammal  Permit  Applications; 
Zeedierenpark  Harderwijk  B.V. 

On  September  20, 1984,  Notice  was 
published  in  the  Federal  Register  (49  FR 
36899),  that  an  application  had  been 
filed  with  the  National  Marine  Fisheries 
Service  by  Zeedierenpark  Harderwijk 
B.V.,  Strandboulevard-OOST  1,  8341  AB 
Harderwijk,  Holland,  for  a  permit  to 
take  six  (6)  Atlantic  botUenose  dolphins 
[Tursiops  truncatus)  for  public  display. 

Notice  is  hereby  given  that  on 
December  5, 1984.  and  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Public  Display  Permit 
for  the  above  activities  to  Zeedierenpark 
Harderwijk  B.V.  subject  to  certain 
conditions  set  forth  therein. 

This  Permit  is  available  for  review  in 
the  following  offices: 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street.  NW., 

Washington.  D.C:  and 
Regional  Director,  Southeast  Region, 

National  Marine  Fisheries  Service, 

9450  Koger  Boulevard,  St.  Petersburg, 

Florida  33702. 

Dated:  December  S.  1984. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

|FR  Doc  M-32374  Piled  12-11-M:  •:4S  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  Import  Limits  Yor  Certain 
Apparel  Products  Produced  or 
Manufactured  In  ttte  Republic  of  tt>e 
Philippines 

December  7. 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  7, 
1984.  For  further  information  contact 
James  Nader,  International  Trade 
Specialist  (202)  377-4212. 

Background 

A  CITA  directive  dated  December  16. 
1983  (48  FR  56425),  as  amended, 
established  limits  for  certain  categories 
of  cotton,  wool  and  man-made  fiber 
textile  products,  including  Categories 
336T,  431,  435,  635T.  641NT,  642NT, 
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646T.  659T  and  659NT.  produced  or 
manufactured  in  the  Philippines  and 
exported  during  the  agreement  year 
which  began  on  January  1, 1984.  Under 
the  terms  of  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  November  24. 1982  between  the 
Governments  of  the  United  States  and 
the  Republic  of  the  Philippines,  the  1984 
limits  for  Categories  431,  635T,  641NT. 
and  659NT  are  being  increased, 
variously,  by  the  application  of 
carryover,  carryforward  and  swing. 
Carryforward,  to  the  extent  used  in  1984. 
will  be  deducted  from  the  1985  limits  of 
the  affected  categories.  The  limits  for 
Categories  336T,  435.  642NT,  and  659T 
are  being  reduced  to  account  for  the 
swing  applied  to  Categories  431,  635T, 
641  NT,  646T  and  659NT,  as  provided  in 
the  bilateral  agreement. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  PR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 

1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  ra  28754),  and  November  9, 

1984  (49  FR  44782). 
Ronald  L  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
December  7.  1984. 

Committee  for  the  Implementatioa  of  Textile 
Agreeroenta 

Conmussioner  of  Customs, 
Department  of  the  Treasury.  Washington, 
DC. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  canceL  the 
directive  of  December  16, 1983,  as  amended, 
from  the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  Philippines  and  exported  during  1964.' 

EiTective  on  December  7, 1964,  paragraph  1 
of  the  previously  amended  directive  of 
December  16. 1983  is  hereby  further  amended 
to  include  adjusted  restraint  limits  for  the 
following  categories. 


CMagory 


3381. 
431... 
435... 


^ 


essr 


rastram  invt' 


360.346  ttmrt 
66.378  dOZfln  pws. 
2.126  dOMn 
43.860  dozan. 


'  The  agreenenl.  provides  in  part,  that:  (1) 
specific  limiu  may  be  exceeded  during  the 
agreeinenl  year  by  designated  percentages;  (2) 
specific  limits  may  be  adjusted  for  carryover  and 
carryforward:  and  (3)  adnuBistTative  arrangements 
or  adJMStmenta  may  l>e  made  to  resolve  minor 
problems  ansing  in  tlie  implemenlation  of  the 
agreement. 


Calegojy 

AdIusiM)  12-nio 

restraml  Iimil' 

IM1MT             

>14,oeO  dozan. 

<U2MT 

54.211  doian. 

646T .._    _    .      _       ... 

659T   ..    „... 

295,968  Ooien 
3.688  059  dozan. 

•KfMT                                  

1,721220  pound*. 

'  The  limits  have  not  been  sdfustad  to  reflact  any  imports 
eiponed  alter  Oecemoar  31.  1963. 

The  Committee  for  the 
implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisions  of  5  U.S.C. 
553. 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
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Adjusting  the  Import  Restraint  Limit 
for  Certain  Man-Made  Fiber  Textiles 
Produced  or  Manufactured  in 
Singapore 

December  7, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  13, 
1984.  For  further  information  contact 
Jane  Corwin.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  21, 1981,  as 
amended  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Singapore,  swing  in  the  amount  of 
127.339  pounds  is  being  applied  to  the 
restraint  limit  established  for  man-made 
fiber  yam  in  Category  604  further 
increasing  it  to  1.404,365  pounds  for 
goods  produced  or  manufactured  in 
Singapore  and  exported  during  1984. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622),  July 


16, 1984  (49  FR  28754),  and  Novembers 
1984  (49  FR  44782). 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

December  7. 1984. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington, 
DC. 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  19. 1983  from  the 
ChaiiTnan  of  the  Committee  for  the 
Implementation  of  Textile  Agreements,  which 
directed  you  to  prohibit  entry  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  certain  cotton, 
wool  and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Singapore  and 
exported  during  1984. 

Effective  on  December  13. 1984,  the 
directive  of  December  19, 1983  is  hereby 
amended  to  include  an  adjusted  restraint 
limit  of  1.404.365  pounds '  for  Category  604 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  & 
U.S.C.  553. 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

|FR  Doc.  84-32380  Filed  12-11-S4.  8:45  un| 
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Adjusting  the  import  Limits  for  Certain 
Wool  and  Man-Made  Fiber  Textile 
Products  From  the  Polish  People's 
Republic 

December  6, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  14, 
1984.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist  (202)  377-4212. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
September  15, 1980  and  March  20. 1981     - 
between  the  Governments  of  the  United 
States  and  the  Polish  People's  Republic 
provides,  among  other  things,  for 
designated  percentage  increases  in 
certain  categories  (swing),  and  for  the 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1983. 
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borrowing  of  yardage  from  the 
succeeding  year's  level  with  the  amount 
used  being  deducted  from  the  level  in 
the  succeeding  year  (carryforward).  At 
the  request  of  the  Government  of  the 
Polish  People's  Republic  increases  for 
swing  are  being  applied  to  the  restraint 
limits  previously  established  for  wool 
and  man-made  fiber  textile  products  in 
Categories  433,  444.  and  443/643/644, 
produced  or  manufactured  in  Poland 
and  exported  during  the  agreement  year 
which  began  on  January  1, 1984.  The 
adjusted  limit  for  Category  433  and  443/ 
643/644  also  includes  adjustment  to 
restore  unused  carryforward.  The  limit 
for  Category  444  has  been  adjusted  to 
reflect  the  addition  of  31  dozen  in 
carryover  from  1983.  A  description  of 
the  textile  categories  in  terms  of 
T.S.U.S.A.  numbers  was  published  in  the 
Federal  Register  on  December  13. 1982 
(47  FR  55709),  as  amended  on  April  7. 

1983  (48  FR  15175),  May  3, 1983  (48  FR 
19924),  December  14, 1983  (48  FR  55607). 
December  30, 1983  (48  FR  57584),  April  4. 

1984  (49  FR  13397),  June  28. 1984  (49  FR 
26622),  and  July  16, 1984  (49  FR  28754). 
Walter  E.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

December  6. 1984. 

Committee  for  the  Implemeniation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington, 
DC. 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  7, 1983  which 
prohibited  entry  into  the  United  States  for 
consumption  of  certain  wool  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  Poland  and  exported  during 
1984. 

Effective  on  December  14. 1984,  the 
directive  of  December  7, 1983  is  hereby 
amended  to  include  adjusted  restraint  limits 
for  the  following  categories,  as  indicated:' 


Cats  porn 


433 

444 

443/643/644. 


Ad)ustad  tZ-mo  raa>aiwt  «niil> 


7.741  ( 

5.191  dozan. 

t6.220  dozan  of  wnch  no)  mora  than  13.540 
(toian  snali  tw  appked  to  All  TSOSA  rum- 
ben  *\  rhaaa  calegonas  axcapt  379.S351, 
379  8352.  379  6920  and  379  9560. 


■  TIM  rastramt  limits  have  not  baan  adiusiad  to  reflect  any 
imports  SKponed  altar  Oacembar  31.  1963. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 


'  According  to  the  terms  of  the  bilateral 
agreement  of  September  15. 1980  and  March  20. 1961 
within  the  aggregate  and  applicable  group  limits  of 
the  agreement,  specific  Hmits  may  be  exceeded  by 
designated  percentages:  these  same  limits  may  be 
increased  for  carryover  and  carryforward:  and 
andinistrative  arrangements  of  adjustments  may  l>e 
made  to  resolve  minor  problems  ansing  in  the 
implementation  of  the  agreement. 


these  actions  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 

Walter  C.  Lenahaa 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements 

\yR  Doc.  S4-SZ388  Filad  U-11-S4:  S^  aa| 
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DEPARTMENT  OF  ENERGY 
Inventory  of  Commercial  Activities 

aqency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  DOE  commercial 
activities  scheduled  for  review  in 
accordance  with  the  OMB  Circular  A- 
76^ 

summary:  Pursuant  to  the  requirements 
of  the  revised  OMB  Circular  A-76  (dated 
August  1983),  the  DOE  developed  and 
published  a  partial  inventory  of  its 
commercial  activities  in  49  FR  28432, 
July  12. 1984,  of  the  Federal  Register. 
The  formation  contained  in  this  Notice 
adds  a  commercial  activity  to  the 
Department's  inventory. 


Organization  and 

GaograpNc 

locaSon 

OataotraMSw 

Assntant  Sacratacy. 
Managameni  ind 

sarvicas. 

IM>: 
Garmantown. 

January  1965. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ray  S.  Mayfield,  Cheif,  Management 
Systems  Development  and  Evaluation 
Branch,  Department  of  Energy  (MA- 
213.2),  Room  4B-194,  Forrestal  Building, 
1000  Independence  Avenue  SW., 
Washington,  D.C.  20585, 

Issued  in  Washington.  D.C.  December  3, 
1984. 

William  S.  Heffelfinger, 
Director  of  Administration. 

|FR  Doc  S4-U3S5  Filed  lZ-11-St:  8^•5  amj 
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Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP85-106-000] 

Creole  Gas  Pipeline  Corp.;  Application 

December  6. 1964. 

Take  notice  that  on  November  8, 1984, 
Creole  Gas  Pipeline  Corporation 
(Creole).  P.O.  Box  2511.  Houston,  Texas 
77001.  filed  in  Docket  No.  CP85-106-000 
an  application  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  and  §  284.222  of 
the  Commission  Regulations  for  a 
blanket  certiHcate  of  public  convenience 
and  necessity  for  authorization  to 


transport,  and  sell  natural  gas  as 
defined  in  Subparts  C,  D.  and  E  of  Part 
284  of  the  Commission's  Regulations,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Creole  states  that  during  the  most 
recent  12-month  period,  October  1983 
through  September  1984,  it  received 
26.734,870  Mcf  of  natural  gas  from  all 
sources,  all  of  which  was  received 
within  or  at  the  state  boundary,  and  was 
exempt  from  the  Commission's 
jurisdiction  under  the  Natural  Gas  Act 
pursuant  to  section  1(c)  of  the  Natural 
Gas  Act  in  Docket  No.  75-241. 

Creole  asserts  that  it  would  charge  a 
rate  of  up  to  25.772  cents  per  billion  Btu 
for  all  transportation  services  rendered 
under  this  blanket  certificate,  stating 
such  rate  is  currently  in  effect  for  certain 
contracts  approved  by  the  Office  of 
Conservation  for  the  State  of  Louisiana. 
Creole  further  states  that  such 
transportation  charge  represents  a  fair 
and  equitable  rate  for  all  comparable 
transportation  to  be  conducted  under 
the  blanket  certificate  applied  for 
herein. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  27, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission'.s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
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believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Creole  to  appear  or  be 
represented  at  the  hearing. 
KeniMth  F.  Plumb. 
Secretary. 

|Hl  Doc  M-3Z3M  FUwl  12-11-M:  8:45  »m\ 
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IDocket  No.  CP85-123-0001 

El  Paso  Natural  Gas  Co.;  Application 

December  6. 1984. 

Take  notice  that  on  November  20. 
1984.  El  Paso  Natural  Gas  Company  (El 
Paso).  Post  Office  Box  1492.  El  Paso. 
Texas  79978.  filed  in  Docket  No.  CP85- 
123-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  existing  mainline  compressor 
facilities,  with  associated 
appurtenances,  to  facilitate  the 
reconfiguration  and  modernization  of  El 
Paso's  interstate  natural  gas 
transmission  system,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

The  application  states  that  El  Paso 
has  undertaken  a  comprehensive 
mainline  transport  capacity  study 
involving,  inter  alia,  supply,  market, 
engineering  design  and  cost  factors 
which  collectively  support  the 
conclusions  that:  (i)  The  future  sales 
levels  on  El  Paso's  interstate 
transmission  pipeline  system,  together 
with  volumes  of  natural  gas  transported 
by  El  Paso  for  others,  do  not  require  the 
full  utilization  of  the  system's 
certificated  maximum  day  design 
capacity  of  approximately  4,125,000 
Mcf:'  (ii)  the  projected  available  gas 
supply  for  sale,  supplemented  as 
necessary  with  withdrawals  from 
storage,  would  not  support  (or  increase) 
sales  on  El  Paso's  system  above 
approximately  3.600.000  Mcf  per  day  on 
a  peak  day  basis:  aiKi  (iii)  El  Paso's 
interstate  transmission  pipeline  system 
should  be  reconfigured  and  modernized 
in  order  to  achieve  optimum  operational 
capability.  El  Paso  has  concluded 
through  this  comprehensive  mainline 
capacity  study  that  the  optimum 
maximum  design  configuration  for  its 
mainline  system  is  approximately 
3.661.000  Mcf  daily.  It  is  stated  that, 
based  on  these  conclusions.  El  Paso  has 


'  The  staled  capacity  includes  a  mainline  fuel 
requirement  of  117.000  Mcf  daily  which  results  in  a 
peak  day  sales  capacity  of  4.008.000  Mcf  daily,  it  is 
indicated. 


determined  that:  (i)  A  reduction  in  its 
certificated  mainline  transport  capacity 
is  warranted;  (ii)  certain  remaining 
facilities  should  be  reconfigured;  and 
(iii)  the  modernization  of  El  Paso's 
system  by  way  of  the  installation  of 
automation  equipment  is  necessary  and 
desirable.  Towards  this  end.  El  Paso  is 
of  the  opinion  that  the  necessary 
reduction  in  transport  capacity,  together 
with  the  reconfiguration  and 
modernization  of  the  system,  can  be 
achieved  through,  generally,  the  phased 
idlement  and  subsequent  abandonment 
of  certain  mainline  compressor  facilities, 
the  rewheeling  of  certain  compressor 
facilities  and  the  installation  of 
automation  equipment  by  year-end  1986. 

The  application  further  states  that  as 
a  part  of  the  ongoing  operation  of  El 
Paso's  interstate  transmission  pipeline 
system.  El  Paso  continues  to  evaluate  its 
system  facilities  that  are  required  to 
render  service  to  its  customers  so  that  El 
Paso  may  continue  to  provide  service  at 
the  highest  level  of  efficiency  and  lowest 
obtainable  cost.  El  Paso  states  that  its 
evaluation  of  its  system  facilities  is 
based  on  actual  and  projected  system 
supply  and  market  factors  and  the 
efficient  utilization  of  the  existing 
transport  capacity.  In  this  connection.  El 
Paso  states  that  upon  review  and 
evaluation  of  its  supply  and  market 
factors,  it  has  determined  that  its  system 
capacity  would  not,  in  the  future,  be 
fully  utilized  to  transport  and  deliver  gas 
to  its  existing  customers.  Accordingly.  El 
Paso  has  determined  that  certain 
compressor  facilities  situated  on  its 
interstate  transmission  pipeline  system 
can  be  abandoned  so  as  to  facilitate  the 
necessary  reduction  in  the  existing 
system  transport  capacity  and  that 
certain  facility  reconfigurations  and 
modernization  of  the  system  after  the 
proposed  abandonment  are  necessary 
and  prudent. 

As  stated  in  the  application.  El  Paso  . 
has  determined:  (i)  That  a  total  of 
137,320  horsepower  located  at  six 
compressor  stations  situated  on  El 
Paso's  California  mainline  system  and 
San  Juan  mainline  system  can  be 
abandoned  and  removed  from  natural 
gas  service;  (ii)  that  eighteen  centrifugal 
mainline  compressor  units  at  ten 
compressor  stations  can  be  rewheeled 
to  obtain  a  more  efficient  loading 
operation  thus  reconfiguring  the 
operating  parameters  of  El  Paso's 
system;  and  (iii)  that  twenty-three 
mainline  compressor  stations  would  be 
totally  semi-automated  and  six  mainline 
compressor  stations  would  be  semi- 
automated. 

El  Paso  states  that  the  compressor 
facilities  which  it  proposes  to  abandon 
were  installed  at  an  orginal  cost  of 


approximately  $40.8  million.  It  is 
asserted  that  removal  of  such 
compressor  facilities  from  natural  gas 
service  would  reduce  the  transport 
capacity  of  El  Paso's  transmission 
system  by  approximately  464,000  Mcf 
per  day  to  a  level  of  3,661,000  Mcf  per 
day.  El  Paso  estimates  that  the  annual 
cost  savings  associated  with  reduced 
labor,  operating  expenses  and  fuel, 
attributable  to  the  proposed 
abandonment  would  approximate  $16.4 
million  when  the  project  is  completed.  El 
Paso  states  that  from  a  rate  standpoint. 
El  Paso's  project  would  represent  a  total 
savings  of  some  1.71  cents  per  Mcf  or 
about  ten  percent  of  the  mainline 
transportation  costs.  It  is  asserted  that 
such  potential  decrease  in  sales  rates 
would  be  a  direct  benefit  to  El  Paso's 
customers  at  no  sacrifice  in  actual 
required  dehvery  capability  based  on 
reasonable  supply,  market  and 
transportation  forecasts. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  27, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  it  the 
Commission  on  its  own  Motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 
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Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  El  Paso  to  appear  or  be 
represented  at  the  hearing. 
Kanoatli  F.  Plumb. 
Secretary. 

jFIt  Doc  St-SZSOB  PtM  12-11-M:  •:«  aMJ 
BIUJNO  COOC  •717'01-a 

(Docket  No.  CP75-104-044] 

High  Island  Offstiore  System;  Petitfon 
to  Amend 

December  6. 1904. 

Take  notice  that  on  November  20, 
1984,  High  Island  Offshore  System 
(Petitioner),  One  Woodward  Avenue. 
Detroit,  Michigan,  48226,  filed  in  Docket 
No.  CP75-104-044  a  petition  to  amend 
the  order  issued  June  4, 1976.  in  Docket 
No.  CP75-104.  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  so  as  to  authorize 
Petitioner  to  establish  a  new  delivery 
point  to  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioner  states  that  it  is  currently 
authorized  to  deliver  gas  to  Texas  Gas 
at  one  delivery  point,  the 
interconnection  between  Petitioner  and 
ANR  Pipeline  Company  in  West 
Cameron  Area  Block  167,  offshore 
Louisiana.  Petitioner  is  currently 
authorized,  it  is  asserted  to  deliver 
Texas  Gas'  currently  effective  contract 
demand  to  190.500  Mcf  per  day  at  that 
point. 

It  is  stated  that  Texas  Gas  has 
requested  Petitioner  to  establish  an 
additional  point  of  delivery  at  the 
interconnection  bietween  Petitioner  and 
facilities  owned  by  Stingray  Pipeline 
Company  in  High  Island  Area  Block  A- 
330,  offshore  Texas.  It  is  further  stated 
that  the  purpose  in  establishing  the  new 
delivery  point  would  be  to  provide 
additional  flexibility  to  Texas  Gas  in 
having  its  gas  transported  to  shore. 
Petitioner  also  notes  that  its  total 
delivery  obligation  to  Texas  Gas  would 
remain  unchanged. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  27. 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  S«-3230e  Filed  1Z-11-B4:  8:45  ami 
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[Docket  No.  CS72-1063,  et  al.] 

John  Lea  Turner,  et  al.;  Applications 
for  "Small  Producer"  CertificatM  * 

December  6. 1984. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  §  157.40  of  the 
Regulations  thereunder  for  a  "small 
producer"  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
applications  should  on  or  before 
December  26, 1984  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnnecessary  for  Applicants  to  appear 
or  be  represented  at  the  hearing. 
Kennetli  F.  Plumb, 
Secretary. 
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(Docket  Na  RP8S-42-000] 

Midwestern  Gas  Transmission  Co^ 
Filing 

December  5, 1984. 

Take  notice  that  on  November  30, 
1984,  Midwestern  Gas  Transmission 
Company  (Midwestern)  requested  the 
Federal  Energy  Regulatory  Commission 
(Commission)  to  allow  it  to  defer  until 
December  31, 1984,  the  filing  of  the 
Purchased  Gas  Cost  Adjustment  (PGA) 
for  its  Northern  System,  which 
otherwise  would  be  made  on  or  before 
December  1, 1984.  To  accomplish  the 
deferral,  Midwestern  requests  any 
necessary  waivers  of  the  Commission's 
regulations  and  of  Article  XVIII  of 
Volume  No.  1  of  Midwestem's  FERC 
Gas  Tariff.  Midwestern  states  that  the 
PGA  filing  for  its  Southern  System  will 
not  be  affected  by  this  request. 

Midwestern  states  that  Midwestern 
and  ANR  Pipeline  Company  (ANR), 
Midwestem's  largest  Northern  system 
customer,  have  recently  negotiated 
amendments  to  Midwestem's  gas 
purchase  contracts  with  TransCanada 
Pipe  Lines  Ltd.  (TransCanada),  the  sole 
supplier  of  gas  for  Midwestem's 
Northern  System,  which  substantially 
reduces  the  price  Midwestern  pays  for 
Canadian  gas.  establishes  separate  price 
structures  for  ANR  and  Midwestem's 
other  requirements,  allows  for  future 
market-oriented  price  adjustments,  and 
eliminates  or  liberalizes  future  take-or- 
pay  and  minimum  purchase  obligations. 
Midwestern  also  states  that  it  has 
reached  agreement  with  TransCanada 
and  ANR  regarding  revisions  to  an 
agreement  among  Midwestem, 
TransCanada  and  ANR  dated  February 
3, 1984,  pursuant  to  which  ANR  agrees 
to  assume  certain  of  Midwestem's 
obligations  to  TransCanada  under  the 
gas  purchase  contracts.  Midwestem 
states  further  that  on  November  26. 1984, 
if  filed  in  Docket  No.  TA85-1-5  an      . 
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interim  rate  reduction  to  reflect  the 
reduced  gas  costs  under  the  amended 
gas  purchase  contracts,  but  explains 
that  the  tariff  provisions  for  its  Northern 
System  must  be  signiflcantly  revised  in 
order  to  accurately  reflect  on  a 
permanent  basis  the  changes  brought 
about  by  these  amendments  and  the 
amendments  to  February  3, 1984 
agreement  among  Midwestern. 
TransCanada  and  ANR. 

Midwestern  anticipates  filing  the  new 
tariff  sheets  and  conforming  Northern 
System  rates  on  or  before  December  31. 
1984.  Midwestern  asserts  that  these 
revisions  would  effectively  moot  the 
December  1, 1984  PGA  filing  and  render 
it  a  nullity.  Midwestern  further  asserts 
that  the  need  to  prepare  a  PGA  filing  for 
the  Northern  System  by  December  1. 
1984  would  delay  the  completion  of 
these  essential  revisions  to  it.  FERC 
Gas  Tariff  and  would  serve  n    useful 
purpose. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
12. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

IFK  Doc  M-023ae  Filed  12-11-M:  8:45  am) 
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[Docket  No.  CP95-1 14-000] 

National  Fuel  Gas  Supply  Corp.; 
Application 

December  S,  1984. 

Take  notice  that  on  November  15. 
1984.  National  Fuel  Gas  Supply 
Corporation  (National  Fuel),  Ten 
Lafayette  Square,  Buffalo,  New  York. 
14203  filed  in  Docket  No.  CP85-114-000 
an  application  pursuant  to  section  7  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  the  existing 
Henderson  Storage  compressor  station 
and  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  a  new 
Henderson  Storage  compressor  station 
to  be  constructed  on  a  site  adjacent  to 


such  existing  station,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

National  Fuel  proposes  to  replace 
eight  compressor  units,  totaling  a 
capacity  of  1175  horsepower,  and 
related  equipment  at  its  Henderson 
Storage  compressor  station  in  the 
Township  of  Mineral,  Venango  County. 
Pennsylvania.  It  is  explained  that  the 
replacement  is  necessitated  due  to  the 
deteriorating  condition  of  the  present 
compressor  facilities  which  are  dated 
1934  through  1949.  National  Fuel  also 
proposes  to  modify  the  configuration  of 
the  station  piping  to  enhance  the 
flexibility  of  its  operations  to  take  full 
advantage  of  the  Henderson  storage 
field  and  to  permit  an  increase  in  its 
ability  to  take  gas  into  its  Line  N  from 
Texas  Eastern  Transmission 
Corporation  at  Wind  Ridge, 
Pennsylvania.  National  Fuel  states  that 
the  proposed  replacement  compressors 
would  consist  of  two  1,300  horsepower 
reciprocating  units  which  would  operate 
more  efficiently  while  requiring  less  fuel 
gas  than  the  existing  units. 

The  application  reflects  that  the 
existing  facilities  would  be  removed  and 
sold  for  scrap.  The  total  estimated  cost 
of  the  project,  as  set  forth  in  the 
application,  is  $3,912,500. 

National  Fuel  asserts  that  such 
construction  would  be  financed  with 
internally  generated  funds  and/or 
interim  short-term  bank  loans. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  27. 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
section  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 


application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
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I  Docket  No.  CP8S-67-000) 

Norttiern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.;  Application 

December  6, 1984. 

Take  notice  that  on  November  5, 1984, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc.  (Northern), 
2223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP85-87-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  and  remove 
one  112  horsepower  compressor  unit 
located  in  Mesa  County.  Colorado,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  states  that  the  Mesa  County 
No.  2  gathering  station  originally 
installed  in  1980  to  gather  the  gas 
produced  from  the  Vega  Field  has  been 
idled  since  October  1983  and  that  since 
installation  of  the  gathering  system,  only 
one  well,  the  Vega  ^2  well  was 
connected  by  Northern's  Vega  System.  It 
is  explained  that  the  production  from 
this  single  well  has  declined 
substantially  from  its  initial  flow  rate  of 
240  Mcf  of  gas  per  day  to  an  average 
rate  of  30  Mcf  per  day  in  1983.  Northern 
maintains  that  the  low  production  from 
the  Vega  Field  resulted  in  extremely 
high  operation  costs  and  that  in  October 
the  Vega  #2  well  was  shut  in  and  the 
Mesa  County  2  Station  was  idled. 
Northern  states  that  it  continues  to  pay 
the  rental  fees  associated  with  the  112 
horsepower  compressor  unit  and, 
accordingly,  proposes  to  abandon  it. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  27. 1984,  file  with  the  Federal 
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Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
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[Docket  No.  CP85-1 18-000] 

Northwest  Pipeline  Corp.;  Application 

December  6. 1984. 

Take  notice  that  on  November  16, 
1984,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108,  filed  in  Docket  No. 
CP85-118-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  in 
interstate  commerce  for  the  account  of 
Reichhold  Chemicals.  Inc.  (Reichhold), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  and  open  to 
public  inspection. 


Northwest  proposes  to  transport,  on  a 
best-efforts  basis,  up  to  10  billion  Btu's 
of  natural  gas  per  day  for  the  account  of 
Reichhold  pursuant  to  a  gas 
transportation  agreement  (agreement) 
dated  October  26. 1984,  for  a  term  of  up 
to  six  months. 

Northwest  states  that  Reichhold  has 
arranged  to  purchase  up  to  10,000  Mcf  of 
Canadian  natural  gas  per  day  from  Czar 
Resources  Ltd.  (Czar)  for  an  initial  term 
of  twelve  months  or  until  a  maximum  of 
3.400,000  Mcf  of  gas  have  been 
purchased.  It  is  explained  that 
Reichhold  would  purchase  the  gas  from 
Czar  at  the  existing  interconnection 
between  Westcoast  Transmission 
Company  Limited  (Westcoast)  and 
Northwest  at  Sumas,  Washington,  at  a 
price  of  $3.15  per  million  Btu. 

Northwest  proposed  to  accept  up  to  10 
billion  Btu's  per  day  for  Reichhold's 
account  at  Sumas  and  to  transport  and 
redeliver  thermally  equivalent  volumes 
to  Northwest  Natural  Gas  Company 
(Northwest  Natural)  for  Reichhold's 
account  at  the  existing  Deer  Island 
Meter  Station  in  Columbia  County. 
Oregon. 

It  is  stated  that  Northwest  Natural 
then  would  utilize  its  existing 
distribution  facilities  to  transport 
Reichhold's  gas  from  the  Deer  Island 
meter  station  to  Reichhold's  fertilizer 
plant  near  St.  Helens,  Oregon,  where 
Reichhhold  would  use  the  subject  gas  as 
process  fuel  and  feedstock  in  the 
manufacture  of  anhydrous  ammonia  at 
its  St.  Helens  fertilizer  plant. 

Northwest  proposes  to  charge 
Reichhold  a  negotiated  transportation 
rate  of  five  cents  per  million  Btu.  plus 
the  Gas  Research  Institute  (G.R.I.) 
charge  which  is  currently  1.18  cents  per 
million  Btu. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to. said 
application  should  on  or  before 
December  27. 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northwest  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

(Fit  Doc.  S4-32311  Filed  12-11-M:  845  am) 
MLUNO  CODE  C717-01-M 


[Docket  No.  CP85-130-000] 

Phillips  Gas  Pipeline  Co.;  Application 

December  8. 1984. 

Take  notice  that  on  November  26, 
1984,  Phillips  Gas  Pipeline  Company 
(Phillips  Gas).  456  Home  Savings  &  Loan 
Building,  Bartlesville,  Oklahoma  74004, 
filed  in  Docket  No.  CP85-130-000  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  Subpart  F  of  Part 
157  of  the  Commission's  Regulations  for 
a  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction,  acquisition  and 
operation  of  certain  facilities  and  the 
transportation  and  sale  of  natural  gas 
and  for  permission  and  approval  to       « 
abandon  certain  facilities  and  ser\'ice, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Phillips  Gas  further  requests  waiver  of 
that  portion  of  §  157.204(a)  of  the 
Commission's  Regulations  that  requires 
a  certificate  holder  to  have 
transportation  rates  on  file  that  have 
been  accepted  by  the  Commission  in 
order  to  apply  for  blanket  certificate 
under  Subpart  F  of  Part  157  of  the 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  27, 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  tlic 
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Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  383.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
file  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes'that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  a4-3231Z  Filed  12-11-M:  •:45  ■n] 

MIXING  cooE  trir-ot-n 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  October  1  Through  October  5, 
1984 

During  the  week  of  October  1  through 
October  5. 1984.  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  exception  or  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Crown  Central  Petroleum  Corp..  Oct.  1. 1984: 
HFA-0242 

Crown  Central  Petroleum  Corporation 
(Crown)  filed  an  Appeal  from  a 
determination  issued  to  it  by  the  Acting 
Disclosure  Ofricer,  Office  of  Special  Counsel 
(Disclosure  Officer).  In  that  determination, 
the  Disclosure  Officer  responded  to  a  request 


for  information  submitted  by  Crown  under 
the  Freedom  of  Information  Act.  In 
considering  the  Appeal,  the  DOE  found  that 
the  search  performed  by  the  Disclosure 
Officer  was  inadequate.  Accordingly,  the 
DOE  directed  the  Disclosure  Officer  to 
conduct  a  further  search  for  responsive 
documents. 

John  H.  Hnatio.  Oct.  2.  1984;  HFA-0246 

John  H.  Hnatio  (Hnatio)  filed  an  Appeal 
seeking  amendment  of  a  Decision  and  Order 
issued  to  him  on  August  22. 1984  by  the 
Office  of  Hearings  and  Appeals  (OHA).  In 
that  decision,  the  OHA  considered  Hnatio's 
contention  that  information,  other  than 
classification  markings,  was  withheld  from 
three  documents  released  to  him.  After 
reviewing  the  documents,  the  OHA 
determined  that  Hnatio  was  correct. 
Accordingly,  the  Appeal  was  granted. 

John  H.  Hnatio.  Oct.  5.  1964:  HFA-0247 

|ohn  H.  Hnatio  (Hnatio)  filed  an  Appeal 
from  a  determination  issued  to  him  by  the 
Freedom  of  Information  and  Privacy  Act 
Activities  Branch  (FOI  Branch)  of  the 
Department  of  Energy  (DOF).  In  his  Appeal. 
Hnatio  claimed  that  the  FOI  Branch  had 
improperly  withheld  documents  responsive  lo 
his  Freedom  of  Information  Act  request  for 
all  documents  in  the  custody  of  the  DOE 
which  pertained  to  him.  In  support  of  this 
Appeal.  Hnatio  submitted  a  copy  of  a 
document  clearly  pertaining  to  him  which  the 
FOI  Branch  had  not  previously  identified  or 
released  to  him.  In  considering  the  Appeal, 
the  DOE  noted  that  the  FOI  Branch's  failure 
(o  identify  the  one  additional  document  cited 
by  Hnatio  did  not  necessarily  indicate  that  its 
search  was  inadequate.  The  DOE  also  did  not 
find  evidence  to  support  Hnatio's  contention 
that  the  document  had  been  improperly 
withheld.  Nonetheless,  the  DOE  found  that 
the  existence  of  this  particular  document  did 
raise  the  possibility  that  other  responsive 
documents  might  exist.  Accordingly,  the  DOE 
directed  the  FOI  Branch  to  conduct  a  further 
search  for  responsive  documents. 

The  Knoxville  Journal.  Oct.  5.  1984:  HFA- 
0245 

The  Knoxville  Journal  (Journal)  filed  an 
Appeal  from  a  denial  of  a  request  for  a  full 
waiver  of  search,  copying,  and  computer  fees 
associated  with  a  Request  for  Information 
which  the  Journal  had  submitted  under  the 
Freedom  of  Information  Act.  In  considering 
the  Appeal,  the  DOE  balanced  the  significant 
public  interest  in  the  subject  matter  of  the 
request  and  the  Journal's  ability  to  effectively 
disseminate  the  requested  information  to  the 
public  against  the  commerical  interest  of  the 
Journal  in  the  requested  information  and  the 
cost  of  producing  the  documents.  The  DOE 
determined  that  a  90  percent  reduction  of  fees 
was  warranted.  Accordingly,  the  Appeal  was 
granted  in  part. 

William  F.  Lawless,  Oct.  2.  1984:  HFA-0230 

Professor  William  F.  Lawless  of  Paine 
College,  in  Augusta,  Georgia,  filed  an 
amended  Appeal  from  a  decision  by  the 
Freedom  of  Information  Officer  (Authorizing 
Official)  the  Department  of  Energy's 
Savannah  River  Operations  Office.  The 
Authorizing  Official's  decision  denied 
Lawless's  request  for  a  waiver  of  fees  in 


connection  with  a  request  which  Professor 
Lawless  had  submitted  under  the  Freedom  of 
Information  Act,  seeking  disclosure  of 
material  pertaining  to  nuclear  waste  material 
management  at  the  Savannah  River  Plant.  In 
considering  the  Appeal,  the  OHA  found  that 
there  was  a  significant  public  interest  in  the 
subject  matter  of  the  request,  that  Professor 
Lawless  would  effectively  communicate  the 
material  to  the  public,  and  that  the  requested 
material  would  not  benefit  personal  interests 
of  the  requester.  Accordingly,  Professor 
Lawless's  request  for  a  fee  waiver  was 
granted  on  appeal. 

Raymond  D.  Reister.  Oct.  5, 1964:  HFA-0250 
Raymond  D.  Reister  filed  an  Appeal  from  a 
denial  by  the  Assistant  Manager  for 
Administration  of  the  DOE  San  Franscisco 
Operations  Office  of  a  Request  for 
Information  which  Mr.  Reister  had  submitted 
under  the  Freedom  of  Information  Act.  In 
considering  the  Appeal,  the  DOE  found  that 
the  Assistant  Manager's  search  was  adequate 
in  scope.  Accordingly,  Mr.  Reister's  Appeal 
was  denied. 

David D.  Yue.  Oct.  4. 1984;  HFA-0244 

David  D.  Yue  filed  an  Appeal  from  a  denial 
by  the  Freedom  of  Information  Officer  of  the 
Oak  Ridge  Operations  Office  of  a  request  for 
a  waiver  of  copying  fees  submitted  in 
connection  with  the  Freedom  of  Information 
Act  request.  In  considering  the  Appeal,  the 
DOE  found  that  approval  of  Yue's  request 
would  not  primarily  benefit  the  general 
public.  Accordingly,  the  Appeal  was  denied. 

Request  for  Exception 

Norge.  Division  of  Magic  Chef.  Inc.,  Oct.  3. 
1984;  HEE-0099 

Norge,  Division  of  Magic  Chef,  Inc.  filed  an 
Application  for  Exception  from  the  provisions 
of  10  CFR  Part  430  in  which  the  firm  sought 
relief  from  the  energy  testing  requirements 
with  respect  to  500  units  of  Magic  Chef  model 
W20DN-4.  an  automatic  clothes  washer.  In 
considering  the  request  the  DOE  found  that 
exception  relief  was  necessary  to  prevent  the 
firm  from  experiencing  a  gross  inequity  under 
the  DOE  testing  regulations.  Accordingly 
exception  relief  was  granted. 

Interlocutory  Order 

ERA/CulfOil  Corp..  Oct.  4, 1984;  HRZ-0191 

The  Economic  Regulatory  Administration 
(ERA)  filed  a  Motion  to  Amend  a  Proposed 
Remedial  Order  it  has  issued  to  Gulf  Oil 
Corporation  (Gulf)  of  December  21. 1981.  In 
the  Motion,  the  ERA  asked  that  it  be  allowed 
lo  change  its  audit  methodology,  and  increase  ' 
the  amount  of  Gulfs  alleged  violations  from 
$353,445.93  to  $1,830,391.36.  The  ERA  also 
requested  that  the  time  covered  by  the  PRO 
be  expanded  by  seven  months  to  include  the 
period  from  July  1, 1980  through  January  27, 
1981.  In  addition,  the  ERA  staled  that  it 
wished  to  substitute  Subpart  V  proceedings 
for  the  remedial  measures  specified  in  the 
PRO. 

In  considering  the  ERA  Motion,  the 
Department  of  Energy  determined  that  Gulf 
would  not  be  unduly  prejudiced  by  the 
granting  of  these  amendments  and  also 
determining  that  ERA  had  shown  good  cause 
existed  for  changing  the  audit  methodology  lo 


public  inspection. 


the  authority  contained  in  and  subject  to      with  the  requirements  of  tlic 
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one  which  the  ERA  and  Gulf  agreed  provided 
a  correct  basis  for  calculating  any 
overcharges  which  may  have  occurred. 
However,  the  DOE  found  that  ERA  had  failed 
to  show  that  good  cause  existed  for 
expanding  the  time  covered  by  the  PRO. 
since  the  PRO  already  requires  Gulf  to  audit 
itself  for  the  period  immediately  following  the 
PRO,  In  addition,  the  DOE  tentatively 
permitted  the  change  of  remedial  provisions, 
pending  briefing  by  all  parties. 

In  addition,  the  DOE  rejected  a  claim  by 
Gulf  that  the  documents  submitted  by  ERA  as 
exhibits  to  its  Motion  to  Amend  were 
confidential  in  their  entirety,  but  permitted 
the  firm  to  submit  a  revised  claim  which 
provided  a  full  explanation  of  how  release  of 
the  exhibits  would  harm  Gulf. 

Refund  Applications 

OKC  Corporation /Town  and  Country 
Markets,  Inc..  Oct.  5. 1984;  RFl3^17 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Town  &  Country  Markets.  Inc.  (T&C).  T&C 
sought  a  portion  of  the  settlement  fund 
obtained  by  the  DOE  through  a  consent  order 
entered  into  with  OKC  Corporation.  T&C  is 
an  independent  reseller  of  petroleum 
products  which  purchased  motor  gasoline 
from  OKC  during  the  period  covered  by  the 
consent  order.  T&C  requested  a  refund  to 
compensate  it  for  alleged  pricing  violations 
by  OKC  as  well  as  for  alleged  OKC  violations 
of  the  DOE  allocation  regulations.  Upon 
evaluating  T&C's  refund  request,  the  DOE 
concluded  that  T&C  was  injured  by  OKC 
pricing  practices  during  the  consent  order 
period  and  was  therefore  eligible  for  a 
refund.  In  addition,  the  DOE  determined  that 
T&C's  claim  that  it  was  injured  by  OKC's 
alleged  allocation  violations  was  meritorious. 
Accordingly.  T&C  was  also  granted  a  refund 
lo  compensate  it  for  OKC's  failure  to  supply  it 
with  motor  gasoline  to  which  it  was  entitled. 
The  total  refund  approved  in  this  proceeding 
was  $1,213,282  plus  interest. 

Sid  Richardson  Carbon  and  Gasoline  Co./ 
Gulf  Oil  Corp.,  Enterprise  Products  Co., 
Oct  4,  1984:  RF28-6.  RF26-3 
Gulf  Oil  Corporation  (Gulf)  and  Enterprise 
Products  Company  (Enterprise)  filed 
Applications  for  Refund  in  which  the  firms 
sought  a  portion  of  the  fund  obtained  by  the 
DOE  through  a  consent  order  entered  into  by 
the  agency  and  the  Sid  Richardson  Carbon 
and  Gasoline  Company  and  Richardson 
Products  Company  (Sid  Richardson)  on 
August  31, 1979.  In  considering  the  requests, 
the  DOE  found  that  Gulf  and  Enterprise  made 
spot  purchases  of  NGLPs  from  Sid 
Richardson  during  the  consent  order  period. 
Based  on  the  rebuttable  presumption  that 
spot  purchasers  suffer  no  economic  injury, 
the  DOE  concluded  that  Gulf  and  Enterprise 
were  not  enti^d  to  a  portion  of  the  consent 
order  funds  and.  accordingly,  denied  the 
firms'  Applications  for  Refund. 

Standard  Oil  Co.  (Indiana j/B  frj's  Standard, 
Ken's  Standard  Service,  Oct.  5,  1984: 
RF21-11396;  RF21-1185T:  RF21-11858. 
The  DOE  issued  a  Decision  and  Order 

concerning  three  Applications  for  Refund 

filed  by  retailers  of  Amoco  motor  gasoline. 

These  firms  elected  to  apply  for  refunds 


based  upon  the  presumption  of  injury  and  the 
formulae  outlined  in  Office  of  Special 
Counsel.  10  DOE  ^85.048  (1982).  In 
considering  these  applications,  the  DOE 
concluded  that  each  of  the  applicants  should 
receive  a  refund  based  upon  the  total  volume 
of  its  Amoco  motor  gasoline  purchases.  The 
refunds  granted  in  this  proceeding  total  $887. 

Standard  Oil  Co.  (Indianaj/Glenway  Service 
Station.  Oct.  3.  1984:  RF21-12359. 
On  June  10. 1983  and  February  8. 1984.  the 
Office  of  Hearings  and  Appeals  (OHA) 
issued  Decisions  and  Orders  granting 
Applications  for  Refund  filed  by  retailers  of 
Amoco  motor  gasoline,  including 
Applications  filed  by  Charles  ).  Villers.  the 
owner  and  operator  of  the  Glenway  Service 
Station.  Standard  Oil  Co.  (Indiana)/Art's 
Standard  Service,  11  DOE185.037  (1983); 
Standard  Oil  Co.  (Indianaj/Ray's  Standard 
Service.  11  DOE  ^85.237  (1983).  During  a 
computer  check  for  duplicate  submissons  as 
part  of  its  continuing  efforts  to  ensure  that 
refund  applicants  make  truthful 
representations  to  the  agency,  the  OHA 
became  aware  of  the  multiple  filings  on 
Villers'  behalf  and  Villers'  receipt  of  a  double 
refund.  After  conducting  an  investigation,  the 
OHA  determined  that  Villers  was  not 
responsible  for  the  fraudulent  filing  of  a 
duplicate  application.  The  OHA  therefore 
determined  to  permit  Villers  to  retain  the 
initial  refund,  and  to  rescind  only  the  second, 
duplicate  refund. 

Standard  Oil  Co.  (Indianaj/Nevada:  RQ21- 
78:  Standard  Oil  Co.  (lndiana)/New 
York:  RQ21-09:  Standard  Oil  Co. 
(Indianaj/Florida:  RQ21-106:  Belridge 
Oil  Co./Florida:  RQ8-105:  Palo  Pinto  Oil 
and  Gas/Florida:  RQSl-104:  Belridge  Oil 
Co./Mississippi:  RQ8-109;  Standard  Oil 
Co.  (IndianaJ/Maine:  RQ21-112:  Belridge 
Oil  Co./Maine:  RQ8-111:  Palo  Pinto  Oil 
and  Gas/Maine;  RQ5-110;  Northeast 
Petroleum  Industries,  Inc./Maine,  Oct.  4, 
1984:  RQ35-113 
The  States  of  Nevada.  New  York,  Florida. 
Mississippi  and  Maine  submitted  second- 
stage  refund  plans  to  the  Office  of  Hearings 
and  Appeals  (OHA)  pursuant  to  special 
refund  proceedings  involving  consent  orders 
which  the  DOE  entered  into  with  Standard 
Oil  Company  (Indiana)  (Amoco),  Belridge  Oil 
Company  (Belridge).  Palo  Pinto  Oil  and  Gas 
(Palo  Pinto)  and  Northeast  Petroleum 
Industries.  Inc.  (Northeast).  Nevada  proposed 
to  use  $12,462  allotted  to  it  in  the  Amoco 
Decision  and  Order  (11  DOE  f  85.185  (1983)) 
to  further  fund  an  energy  emergency  program 
and  lo  supplement  funding  of  the  State  Boiler 
Efficiency  Mini-Grants  Program.  New  York 
proposed  to  spend  $1,074,091  of  the  Amoco 
funds  on  a  number  of  energy  conservation 
projects  designed  to  benefit  the  residentidl. 
commercial  and  industrial  sectors  of  the 
state.  Florida  proposed  to  use  $1,029,239  from 
Amoco.  $3,922  from  Belridge  and  $15,854.10 
from  Palo  Pinto,  to  fund  a  Traffic  Signal 
Retiming  Program  and  to  implement  energy 
conservation  techniques  in  state  schools, 
hospitals  and  public  care  buildings.    . 
Mississippi  planned  to  add  the  $1,081  from 
Belridge  to  funds  approved  for  its 
Conservative  Driver  Training  Program.  Maine 
proposed  to  use  $112,618  from  Amoco,  S481 


from  Belridge,  $2,562  from  Palo  Pinto  and 
$4,159.12  from  Northeast  to  expand  current 
van.  bus  line  and  rideshare  services  and  to 
conduct  energy  audits  at  residential  care 
facilities.  The  OHA  approved  these  plans 
because  they  benefitted  consumers  who  had 
been  injured  by  the  alleged  overcharges  of 
Amoco,  Belridge.  Palo  Pinto  and  Northeast. , 

Willis  Distributing  Co./Gartner-Harf  Co.,   ' 
Oct.  4,  1984:  RF41-0009 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Gartner-Harf  Company,  an  end-user  of  motor 
gasoline  sold  by  Willis  Distributing  Co.  The 
firm  elected  to  apply  for  a  refund  based  upon 
the  presumption  of  injury  and  the  procedures 
outlined  in  Willis  Distributing  Co.,  12  DOEf 
85.062  (1984).  In  considering  the  application, 
the  DOE  concluded  that  Gartner-Harf  should 
receive  a  refund  of  $80  based  upon  the  total 
volume  of  its  motor  gasoline  purchases. 

Dismissals 

The  following  submissions  were  dismissed: 

Name,  and  Case  No. 

Charles ).  Honsa;  RF21-4243 
Gartner-Harf  Co.;  RF41-00100 
Kaiser  Cement  Corp.:  RF45-1 
Nordstrom  Oil  Co.;  RQ22-23 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forreslal  Building.  1000  Independence 
Avenue,  SW..  Washington.  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  December  3. 1984. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
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Issuance  of  Decisions  and  Orders; 
Week  of  Octot>er  22  Through  October 
26.1984 

During  the  week  of  October  22 
through  October  26. 1984.  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Tighe,  Curhan  S'Piliero,  Oct.  26,  1964:  HFA- 
0251 
Tighe,  Curhan  &  Piliero  filed  an  Appeal 
from  a  partial  denial  by  the  Manager  of  the 
Department  of  Energy  Idaho  Operations 
Office  of  a  Request  for  Information  which  the 
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finn  had  submitted  under  the  Freedom  of 
Information  Act  (the  FOIA).  In  considering 
the  Appeal,  the  DOE  fouHd  that  the 
documents  withheld  under  Exemptions  4  and 
5  of  the  FOIA  were  not  adequately  described 
by  the  Manager  and  that  the  Manager  had 
not  adequately  justifled  why  each  individual 
document  should  have  been  withheld.  The 
withheld  documents  were  therefore 
remanded  for  further  review  and  a  new 
determination. 

Remedial  Orders 

San  ]oaquin  Oil  Co..  ft  San  Joaquin  ReHning 
Company.  Inc..  Oct.  22. 1984;  HRO-0071 

San  loaquin  Oil  Co.,  ft  San  foaquin 
Refining  Co..  Inc..  (San  Joaquin)  objected  to  a 
Proposed  Remedial  Order  (PRO)  which  the 
Economic  Regulatory  Administration  (ERA) 
issued  to  San  Joaquin  on  June  4. 1982.  In  the 
PRO  the  ERA  found  that  San  Joaquin  violated 
the  DOE  price  regulations  by  overcharging  its 
customers  in  sales  of  refined  petroleum 
products.  The  primary  objections  raised  by 
San  Joaquin  were  that:  (i)  The  EPA 
incorrectly  allocated  the  proceeds  which  the 
firm  received  from  sales  of  fee-free  import 
licenses  as  a  component  of  its  cost  of  crude 
oil.  (ii)  the  ERA  incorrectly  applied  the  new 
item/new  market  rul^n  determining  San 
Joaquin's  May  15. 1973  selling  prices  for  three 
products,  and  (iii)  the  equal  application  rule 
apphcable  to  refmers  is  procedurally  and 
substantively  invalid.  The  Office  of  Hearings 
and  Appeals  (OHA)  rejected  San  Joaquin's 
arguments  with  respect  to  the  treatment  of 
fee-free  import  licenses  and  the  equal 
application  rule.  It  granted,  however.  San 
Joaquin's  objection  with  respect  to  the  new 
item/new  market  rule,  stating  that  the  ERA 
had  failed  to  determine  May  15, 1973  prices 
for  three  of  San  Joaquin's  products  in 
accordance  with  the  rule.  The  OHA  further 
found  that  appropriate  May  15. 1973  prices 
for  these  products  could  not  be  determined 
from  the  record  in  the  proceeding. 
Accordingly,  the  OHA  remanded  the  PRO  to 
the  ERA  for  further  consideration  on  this 
issue. 

Texas  Pacific  Oil  Co.,  Inc.,  Oct.  22.  1964; 
DRO-0165 

Texas  Pacific  Oil  Company,  Inc.  objected 
to  a  Proposed  Remedial  Order  (PRO)  which 
was  issued  by  the  Economic  Regulatory 
Administration  (ERA)  to  the  firm  on 
December  15, 197a  In  the  PRO,  the  ERA 
found  that  the  firm  had  sold  crude  oil  from 
four  producing  tracts  at  prices  in  excess  of 
those  permitted  by  10  C.F.R.  Part  212,  Subpart 
D.  The  PRO  alleged  that  each  of  the  tracts 
constituted  a  single  property.  The  firm 
maintained  that  each  of  the  tracts  constituted 
multiple  properties  on  the  basis  of  differences 
in  the  ownership  of  the  working,  royally  and 
overriding  royalty  interests,  and  on  the  basis 
of  separate  accountability  for  state  severance 
taxes. 

The  IX)E  found  no  merit  to  Texas  Pacific's 
claim  that  di^erences  in  state  tax  treatment 
of  crude  oil  and  condensate,  or  that 
differences  in  accountability  to  different 
working  or  overriding  royalty  owners,  formed 
a  basis  for  multiple  property  treatment  The 
EXDE  found,  however,  that  two  of  the  tracts 
should  be  treated  as  multiple  properties 


because  the  form  was  required  to  account  for 
production  firom  the  tracts  to  different  royalty 
owners.  With  respect  to  a  third  tract  the 
DOE  found  that  multiple  property  treatment 
was  not  appropriate  since  key  differences  in 
royalty  ownership  only  appeared  if  the 
royalty  components  of  the  mineral  interests 
were  not  taken  into  account.  The  DOE  also 
found  that  the  remedial  provisions  of  the  PRO 
should  be  modified  to  require  that  any 
refunds  be  distributed  pursuant  to  the 
provisions  of  10  C.FJt.  Part  205.  Subpart  V. 
The  PRO.  as  modified,  was  issued  as  a  final 
Remedial  Order. 

Request  for  Modiiication  and/or  Rescission 

Osborne  Energy  Corporation  and  E.  O. 
White.  Oct.  2Z  1984:  HRR-0094 

Osborne  Energy  Corporation  and  E.  O. 
White  filed  a  motion  requesting  that  the 
Office  of  Hearings  and  Appeals  (OHA) 
reverse  its  denial  of  their  requests  for 
discovery  regarding  unofficial 
contemporaneous  agency  construction  of  10 
CFR  212.186.  including  the  deposing  of 
representatives  of  the  crude  oil  industry 
regarding  historic  industry  practices.  See 
Osborne  Energy  Corp..  12  DOE  1  84.007 
(1984).  OHA  reexamined  the  regulatory 
history  of  {  212.186.  the  anti-layering 
regulation,  and  found  the  regulation 
unambiguous.  Accordingly,  OHA  concluded 
that  the  discovery  requests  based  on  the 
purported  ambiguity  of  the  regulation  had 
been  properly  denied. 

Motion  for  Evidentiary  Hearing 

Hydrocarbons,  Ltd.,  Oct  26.  1984:  HRH-0022 
On  November  30. 1983.  Hydrocarbons,  Ltd. 
(Hydrocarbons)  filed  a  Motion  for 
Evidentiary  Hearing  in  connection  with  its 
Statement  of  Objections  to  a  Proposed 
Remedial  Order  issued  to  the  firm  by  the 
Economic  Regulatory  Administration  on  May 
10. 1983.  In  its  Motion,  the  firm  requested  an 
Evidentiary  Hearing  to  allow  it  to  present 
testimony  concerning  alleged  anti-trust 
ramifications  of  10  CFR  212.183(c).  Upon 
consideration  of  Hydrocarbons'  Motion,  the 
DOE  concluded  that  Hydrocarbons  had  failed 
to  specify  a  disputed  factual  issue  that  it 
would  address  at  such  a  hearing,  that  the  firm 
had  failed  to  identify  the  witnesses  whose 
testimony  would  be  offered,  and  that 
Hydrocarbons  had  not  shown  that  its 
position  regarding  any  anti-trust 
ramifications  of  S  212.183(c)  could  be 
established  only  through  an  Evidentiary 
Hearing.  Hydrocarbons'  Motion  for  an 
Evidentiary  Hearing  was  therefore  denied. 

Refund  Applicationa 

Marion  Corporation /Callaway  Seafoods,  et 
a!..  Oct.  26.  1984:  RF37-1  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  17  Applications  for  Refund  filed 
by  certain  purchasers  of  petroleum  products 
from  the  Marion  Corporation.  The  E)OE 
denied  two  of  the  Applications  on  the  basis 
that  the  Applicants  were  spot  purchasers  and 
had  not  rebutted  the  presumption  that  spot 
purchasers  were  not  injured  by  Marion 
Corporation's  pricing  practices.  Marion  Corp., 
12  DOE  1  85.014  (1984)  [Marion].  The  DOE 
granted  the  other  15  Applications  under  the 
standards  and  methods  specified  in  Marion. 


The  refunds  granted  in  this  proceeding  total 
$113,106.  plus  interest 

Pan  American  Liquids  Service  Company  and 
Desertaire  Oil  6r  Gas  Co. /Farmland 
Industries.  Inc..  Oct.  24,  1984:  RF36-1 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Farmland  Industries.  Inc.  Farmland  sought  a 
portion  of  the  settlement  fund  obtained  by 
the  DOE  through  a  consent  order  entered  into 
with  Pan  American  Liquids  Service  Co.  and 
its  subsidiary,  Desertaire  Oil  ft  Gas  Co. 
(Desertaire).  Farmland  is  an  agricultural 
cooperative  association  owned  by  over  2.000 
local  cooperatives  which  purchased  propane 
from  Desertaire  during  the  period  covered  by 
the  consent  order.  Farmland  requested  a 
refund  to  compensate  it  for  alleged  Desertaire 
overcharges.  Upon  evaluating  Farmland's 
refund  request,  the  DOE  concluded  that 
Farmland  was  injured  by  Desertaire's  alleged 
pricing  practices  during  the  consent  order 
period  and  was  therefore  eligible  for  a 
refund.  Because  Farmland  was  the  only  firm 
determined  to  have  been  injured  by 
Desertaire's  alleged  pricing  practices  and 
because  a  DOE  audit  of  Desertaire  indicated 
that  the  alleged  overcharges  to  Farmland 
exceeded  the  total  settlement,  the  DOE 
determined  that  Farmland  should  receive  as  a 
refund  the  total  Desertaire  settlement  fund. 
The  refund  granted  in  the  proceeding  totals 
$24,000.  plus  interest. 

Windham  Gas  &  Oil  Co./Save  4  Stores.  Oct 
26.  1984:  RF43-OO05 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Save  4  Stores,  a  retailer  of  motor  gasoline. 
Save  4  Stores  elected  to  apply  for  a  refund 
based  upon  the  presumption  of  injury  set 
forth  in  Windham  Gas  &  Oil  Co.,  12  DOE 
1  85.074  (1984).  In  considering  the 
application,  the  DOE  concluded  that  Save  4 
Stores  should  receive  a  refund  of  $775  based 
upon  the  total  volume  of  its  Windham  motor 
gasoline  purchases. 

Dismissal 

The  following  submission  was  dismissed: 
Company  Name,  and  Case  No. 
Lucky  Stores,  Inc.:  HEG-0037 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  December  3. 1984. 

George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
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Issuance  of  Decisions  and  Orders; 
Week  of  October  29  Through 
Novemt>er  2, 19S4 

During  the  week  of  October  29 
through  November  2. 1984,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Barrett  &  Hanna,  Nov.  2, 1984:  HFA-0252 
Barrett  ft  Hanna  filed  an  Appeal  from  a 
denial  by  the  Dallas  Office  of  the  Economic 
Regulatory  Administration  (ERA)  of  a 
Request  for  Information  which  the  firm  had 
submitted  under  the  Freedom  of  Information 
Act.  In  considering  the  Appeal,  the  IX)E 
found  that  the  search  for  responsive 
documents  had  been  inadequate. 
Accordingly,  the  Appeal  was  granted  and  the 
ERA  was  ordered  to  conduct  an  additional 
search. 

Motiooa  for  Discovery 

Gulf  on  Corp.  Nov.  2, 1984:  HRD-^)211 

Gulf  Oil  Corporation  filed  a  Motion  for 
Discovery  in  connection  with  the  firm's 
Statement  of  Objections  to  a  Proposed 
Remedial  Order  (PRO)  issued  to  it  by  the 
Philadelphia  Field  Office  of  the  Economic 
Regulatory  Administration  on  December  28. 
1981.  Gulf  sought  administrative  record  and 
contemporaneous  construction  discovery 
concerning  Decemt>er  1978  amendments  to 
the  refiner  price  rule.  In  considering  the 
motion,  the  DOE  found  that  Gulf  had  failed  to 
show  that  expanded  administrative  record 
discovery  was  warranted.  T\\e  DOE  also 
found  that  Gulf  had  not  demonstrated  that 
the  regulation  at  issue  was  ambiguous  and 
that  it  had  been  interpreted  inconsistently. 
Accordingly,  contemporaneous  construction 
discovery  was  denied.  However,  the  DOE 
decided  that  ERA'S  response  to  an 
interrogatory  dealing  with  an  Emergency 
Petition  for  Rulemaking  filed  by  Texaco  Inc. 
could  have  a  bearing  on  the  resolution  of  the 
PRO  at  issue,  and  directed  the  agency  to 
respond  to  that  inquiry. 

Mid-Continent  Systems.  Inc..  Nov.  2. 1984; 
HRD-0202,  IiRH-0202 
Mid-Continent  Systems,  Inc.  filed  a  Motion 
for  Discovery  and  a  Motion  for  Evidentiary 
Hearing  pertaining  to  an  issue  remanded  to 
the  OHA  by  the  United  States  District  Court 
for  the  Eastern  District  of  Arkansas.  The 
OHA  found  that  the  motions  did  not  satisfy 
the  regulatory  requirements  for  the  granting 
of  such  motions,  as  set  forth  at  10  CFR 
205.196  and  205.199  and  the  applicable  case 
law.  Accordingly.  Mid-Continent's  request  for 
discovery  and  evidentiary  hearing  were 
denied.  However.  Mid-Continent's  alternative 
request  for  oral  argument  on  the  merits  of  the 
underlying  issue  remanded  by  the  District 
Court  was  (panted. 


Implementation  of  Special  Refund  Procedures 

A.  Johnson  Sr  Co.,  Inc.  et  al.,  Oct  29. 1964; 
HEF-0472  et  oL 

The  Office  of  Hearings  and  Appeals  issued 
a  final  Decision  and  Order  setting  forth 
procedures  to  be  used  in  filing  applications 
for  refund  for  a  portion  of  the  funds  obtained 
as  the  result  of  consent  orders,  remedail 
orders,  and  court-approved  stipulated 
settlements  which  DOE  entered  into  with  A. 
Johnson  ft  Company.  Inc.  and  193  other  firms 
and  individauls  who  were  producers, 
resellers  or  refiners  of  crude  oil.  The  funds 
will  be  available  to  identifiable  purchasers  of 
the  crude  oil.  participants  in  the  Entitlements 
Program,  and  purchasers  of  refined  petroleum 
products  who  were  injured  by  the  194  firms' 
actual  or  alleged  violations.  Applications  for 
refund  must  be  postmarked  within  90  days  of 
the  publication  of  the  decision  in  the  Federal 
Register.  Specific  information  to  be  included 
in  refund  applications  is  discussed  in  the 
decision. 

Refund  ApplicatioDt 

Standard  Oil  Co.  (Indiana)/ Anoka-Hennepin 
Independent  School  District  Nov.  2, 
1984;  RF21-12363 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Anoka-Hennepin  Independent  School  District 
(Anoka).  Anoka  elected  to  apply  for  a  refund 
based  upon  the  presumptions  of  injury  and 
the  formulae  outlined  in  Offcie  of  Special 
Counsel,  10  DOE  1  85.048  (1982)  (Amoco).  In 
considering  the  application,  the  DOE 
concluded  that  Anoka  should  receive  a 
refund  based  upon  the  total  volume  of  its 
eligible  Amoco  motor  gasoline  purchases. 
The  refund  granted  in  this  proceeding  totals 
$1,122. 

Standard  Oil  Co.  (IndianaJ/Robert  West, 
foslin  's  Longboat  American  Service,  Nov.  2, 
1984:  RF21-10515.  RF21-12309 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
by  retailers  of  Amoco  motor  gasoline.  These 
firms  did  not  elect  to  apply  for  a  refund  based 
upon  the  presumption  of  injury  and  the 
formulae  outlined  in  Office  of  Special 
Counsel,  10  DOE  \  85,048  (1982).  In 
considering  these  applications,  the  DOE 
found  that  the  applicants  had  not  shown  that 
they  were  injured  to  an  extent  greater  than 
the  presumptive  levels.  Accordingly,  the 
applicants  were  granted  refunds  based  upon 
the  presumption  method.  The  refunds  granted 
in  this  proceeding  total  $S3.755. 

Dismissals 

The  following  submissions  were  dismissed: 

Name,  and  Case  No. 

Commonwealth  Propane  Co.;  RF21-11334 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 


Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  December  3. 1984.  ~ 
Geot^  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
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Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  filing 
Applications  for  Refimd  from  funds 
obtained  from  Vangas,  Inc.,  in 
settlement  of  enforcement  proceedings 
brought  by  DOE's  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  postmarked  by  March 
11, 1985  should  conspicuously  display  a 
reference  to  case  number  HEF-0189,  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appeals.  Department  of 
Energy,  1000  Independence  Avenue  SW^ 
Washington,  D.C  20583. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 
Washington.  D.C  20585.  (202)  252-2094, 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
establishes  procedures  to  distribute 
funds  obtained  as  a  result  of  consent 
order  between  Vangas,  Inc.,  a  reseller- 
retailer  of  propane  whose  main  ofHce  is 
located  in  Fresno,  California,  and  DOE. 
The  consent  order  settled  all  disputes 
between  DOE  and  Vangas  concerning 
possible  violations  of  DOE  price 
regulations  with  respect  to  the  firm's 
sales  of  propane  and  charges  for  storage 
tank  rental  to  customers  of  its  California 
retail  division  during  the  September  1, 
1973  through  October  31, 1977  audit 
period. 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  a  refund 
in  this  proceeding  may  file  Applications 
for  Refund.  All  Applications  should  be 
postmarked  by  March  11, 1985  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice. 
Applications  for  refunds  must  be  filed  in 


DOE  found,  however,  that  two  of  the  tracts 
should  b«  treated  as  multiple  properties 


granted  the  other  15  Applications  under  the 
standards  and  methods  specified  in  Marion. 


|FR  Doc  S4-32300  Filed  12-11-84:  «:46  am) 
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duplicate  and  these  applications  will  be 
made  available  for  public  inspection 
between  the  hours  of  1:00  and  5:00  p.m.. 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Docket  Room  of 
the  OHice  of  Hearings  and  Appeals, 
located  in  Room  lE-234. 1000 
Independence  Avenue  SW.. 
Washington.  D.C.  20585. 

Dated:  December  4. 1964. 
G«oi^  B.  Bcvznay. 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Ord«f  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Case:  Vangas,  Inc. 

Date  of  Filing:  October  13. 1983. 

Case  Number:  HEF-0189 

December  4. 1984. 

This  proceeding  involves  a  Petition  for 
the  the  Implementation  of  Special 
Refund  Procedures  Tiled  by  the 
Economic  Regulatory  Administration 
(ERA)  with  the  Office  of  Hearings  and 
Appeals  (OHA)  pursuant  to  the 
provisions  of  10  CFR  Part  205.  Subpart 
V.  Under  those  procedural  regulations  of 
the  Department  of  Energy  (DOE).  ERA 
may  request  that  the  OHA  formulate 
and  implement  special  procedures  to 
make  refunds  in  order  to  remedy  the 
effects  of  actual  or  alleged  violations  of 
DOE  regulations.  As  we  have  stated  in 
previous  decisions,  refunding  moneys 
obtained  through  DOE  enforcement 
proceedings  is  the  focus  of  Subpart  V 
proceedings.  See.  e.g..  Office  of 
Enforcment.  8  DOE  1  82.597  (1981).  In 
this  case  ERA  Hied  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  that  it  entered  into  with  Vangas. 
Inc. 

Vangas  marketed  petroleum  products 
to  resellers  and  end-users  during  the 
period  of  federal  price  controls,  and  was 
therefore  subject  to  the  Mandatory 
Petroleum  Price  Regulations  set  forth  at 
10  CFR  Part  212.  Subpart  F.  Its  main 
office  is  in  Fresno,  California.  A  DOE 
audit  of  Vangas's  records  revealed 
possible  violations  of  DOE  price 
regulations  with  respect  to  the  rental  of 
liquid  propane  gas  storage  tanks  to 
consumers  through  its  California  retail 
division  during  the  period  commencing 
September  1. 1973  and  ending  October 
31. 1977  (hereinafter  referred  to  as  the 
audit  period). 

In  order  to  settle  all  claims  and 
disputes  between  Vangas  and  the  DOE 
regarding  the  firm's  sales  of  propane 
and  charges  for  storage  tank  rental 
during  the  audit  period.  Vangas  and  the 
DOE  entered  into  a  consent  order  on 
|uly  30. 1960.  Under  tht  terms  of  the 


conset  order.  Vangas  agreed  to  refund 
$403,628.  plus  interest,  "to  tank  rental 
customers  in  the  California  retail 
division  by  setting  prices  for  propane 
two  cents  ($.02)  per  gallon  below  each 
branch's  maximum  lawful  selling  prices 
or  each  branch's  market  prices, 
whichever  are  lower,  until  the  total 
amount  has  been  refunded."  The 
consent  order  provided  that,  in  the  event 
that  the  pricing  of  propane  was 
exempted  from  the  DOE  petroleum  price 
regulations  before  the  total  amount  was 
refunded,  the  unrefunded  balance  would 
be  turned  over  to  the  DOE.  At  the  time 
of  decontrol.  Vangas  had  refunded  all 
but  $30,362.  including  interest,  which  the 
firm  subsequently  remitted  to  the  DOE. 
That  sum  is  being  held  in  an  interest- 
bearing  escrow  account  established 
with  the  United  States  Treasury  pending 
a  determination  of  its  proper 
distribution.  As  of  October  31. 1984.  the 
Vangas  escrow  account  had  earned 
$13,802.70  in  interest. 

On  September  28. 1984.  we  issued  a 
Proposed  Decision  and  Order  tentatively 
setting  forth  procedures  for  distribution 
of  the  $30,362  that  was  deposited  into 
the  escrow  account,  plus  the  accured 
interest.  49  FR  39724  (October  10. 1984). 
This  Decision  establishes  procedures  for 
the  filing  of  claims  by  tank  rental 
customers  in  the  firm's  California  retail 
division.  We  will  describe  the 
information  that  this  type  of  claimant 
should  submit  in  order  to  demonstrate 
that  it  is  eligible  to  receive  a  portion  of 
the  consent  order  funds.  We  will  not. 
however,  propose  procedures  at  this 
time  for  the  disposition  of  funds  that 
may  remain  in  the  escrow  account  after 
all  claims  have  been  paid.  Our 
determination  concerning  the 
disposition  of  those  funds  will 
necessarily  depend  on  the  amount 
remaining  in  the  account  at  that  time.  It 
is  therefore  premature  for  us  to  address 
issues  regarding  the  disposition  of  any 
remaining  funds  after  all  claims  have 
been  paid.  In  response  to  our  September 
28. 1984  proposed  decision,  the  state  of 
North  Carolina  and  the  Attorneys 
General  of  Arkansas,  Delaware,  Kansas, 
Iowa,  Louisiana.  North  Dakota.  Rhode 
Island  and  West  Virginia  filed 
comments  regarding  the  disposition  of 
such  remaining  funds.  In  light  of  the 
above  discussion,  these  comments  will 
not  be  discussed  here. 

I.  Jurisdiction 

We  have  considered  ERA's  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  and  determined  that 
it  is  appropriate  to  establish  such  a 
proceeding  with  respect  to  the  Vangas 
consent  order  fund.  In  our  proposed 
decision  and  in  other  recent  decisions. 


we  have  discussed  at  length  our 
jurisdiction  and  authority  to  fashion 
special  refund  procedures.  See,  e.g.. 
Office  of  Enforcment.  9  DOE  fl  82.553  at 
85.284  (1982):  Office  of  Enforcement, 
Economic  Regulatory  Administration:  In 
re  Adams  Resources  and  Energy.  Inc..  9 
DOE  U  82.284  (1982).  We  have  received 
no  comments  challenging  our  authority 
to  fashion  special  refund  procedures  in 
this  case.  We  will  therefore  grant  ERA's 
petition  and  assume  jurisdiction  over 
the  distribution  of  the  Vangas  consent 
order  funds. 

II.  Refunds  to  Injured  Purchasers 

.  The  Vangas  consent  order  funds  will 
be  distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
have  been  injured  by  Vangas's  alleged 
violations.  The  information  available  to 
us  at  this  time  regarding  Vangas 
operations  does  not  provide  the  names 
and  addresses  of  the  firm's  customers. 
However,  the  consent  order  limits  the 
universe  of  potential  refund  recipients  to 
those  who  rented  propane  tanks  through 
the  California  retail  division.  Therefore, 
the  pool  of  eligible  claimants  will 
comprise  consumers  who  rented  such 
tanks  from  a  Vangas  branch  located 
within  the  State  of  California  (or  in 
Sparks,  Nevada)  during  the  period 
September  1, 1973  through  October  31. 
1977. 

The  ERA  audit  materials  indicate  that 
charges  for  tank  rentals  were  assessed 
yearly  and  increased  with  the  capacity 
of  the  tank  rented.  In  order  to  receive  a 
refund,  each  claimant  will  be  required  to 
establish  the  length  of  time  during  the 
consent  order  period  that  it  rented  its 
tank  or  tanks  from  Vangas.  In  addition, 
it  must  establish  the  total  volume 
capacity  of  the  tank  or  tanks  it  rented 
for  the  period. 

As  stated  above,  the  consent  order 
provides  that  refunds  be  made  to  only 
one  class  of  purchasers:  customers  of 
the  firm's  California  retail  division. 
Therefore,  these  potential  claimants,  as 
ultimate  consumers  of  Vangas 
petroleum  products,  were  injured  by  the 
alleged  violations  because  they  had  no 
opportunity  to  pass  on  the  costs 
associated  with  the  alleged  overcharges. 
Consequently,  applicants  will  not  be 
required  to  submit  any  proof  of  injury 
other  than  evidence  of  storage  tank 
rental,  in  order  to  qualify  for  a  refund. 
See  Standard  Oil  Co.  (IndianaJ/Union 
Camp  Corp.,  11  DOE  f  85,007  (1983); 
Standard  Oil  Co.  (lndiana)/Elgin,  Joliet, 
and  Eastern  Railway,  11  DOE  H  85.105 
(1983)  (end-users  of  various  refined 
petroleum  products  granted  refunds 
solely  on  the  basis  of  documented 
purchase  volumes). 


f 
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A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  volumetric  refund 
amount  is  calculated  by  dividing  the 
settlement  amount  by  an  estimate  of  the 
total  storage  capacity  of  Vangas's  rental 
propane  tanks  during  the  period  covered 
by  the  consent  order.(7)  in  the  present 
case,  based  on  the  information  available 
to  us  at  this  time,  the  volumetric  refund 
amount  is  $.000539  per  gallon  of  storage 
capacity  rented  per  year  ($30,362 
received  from  Vangas,  Inc.,  divided  by 
56.249.991  gallons(2),  the  firm's  total 
storage  capacity  that  was  rented  to 
California  consumers  during  the  audit 
period),  exclusive  of  interest.  Successful 
claimants'  refunds  will  be  calculated  by 
multiplying  the  capacity  of  the  tanks 
that  they  rented  by  the  number  of  years 
(or  fractions  of  years)  during  which  they 
rented  from  Vangas,  then  multiplying 
the  result  by  the  per-gallon  refimd 
amount.  Successful  claimants  will  also 
receive  a  proportionate  share  of  the 
interest  accrued  on  the  consent  order 
fund  since  it  was  remitted  to  DOE.  As  of 
October  31, 1984,  Accrued  interest  will 
increase  the  per-gallon  refund  amount  of 
$.000785.  Although  we  have  proposed  a 
volumetric  method  for  allocating 
refunds,  a  claimant  may  submit 
additional  evidence  if  it  claims  that  it 
bore  a  disproportionate  percentage  of 
the  alleged  overcharges,  resulting  in  a 
level  of  economic  injury  greater  than  the 
volumentric  figure. 

We  recognize  that  many  of  the 
affected  customers  arc  individuals  who 
rented  very  little  tank  capacity  and 
therefore  will  be  entitled  to  very  small 
refunds.  As  the  state  of  North  Carolina 
expressed  in  its  comments  in  opposition 
to  our  proposed  $15.00  minimum  for 
claims,  this  sum  would  not  be 
insignificant  to  some  potential 
claimants.  However,  as  in  prior  special 
refund  cases,  we  will  not  grant  refunds 
for  less  than  $15.00  (the  approximate 
cost  to  the  government  of  issuing  refund 
checks)  because  the  cost  to  the  public  of 
issuing  such  small  refunds  exceeds  the 
restitutionary  benefits  that  may  be 
achieved.  5ee,  e.g..  Uban  Oil  Co.,  9  DOE 
\  82.541  at  85,225  (1982);  see  also  10  CFR 
205.286(b).  Therefore,  honoring  North 
Carolina's  request  that  we  issue  checks 
in  amounts  less  than  $15.00  would  result 
in  a  net  financial  loss  to  the  general 
public. 

III.  Application  for  Refund 

After  having  considered  the  comments 
received  concerning  application 
procedures  for  injured  purchasers  that 
were  tentatively  adopted  in  our 
September  2&  1984  proposed  decision. 


we  have  concluded  that  applications  for 
refund  should  now  be  accepted  from 
parties  who  rented  propane  storage 
tanks  from  Vangas's  California  retail 
division.  An  application  must  be  in 
writing,  be  signed  by  the  apphcant.  and 
specif  that  it  pertains  to  the  Vangas 
Consent  Order  Fund,  Case  Number 
HEF-0189. 

An  applicant  should  provide  the 
following  information  in  his  or  her 
application:  the  location  of  the  Vangas 
branch  office  through  which  propane 
storage  tanks  were  rented  during  the 
audit  period,  the  capacity  of  each  such 
tank  and  the  length  of  time  in  months  for 
which  each  such  tank  was  rented.  The 
applicant  should  report  any  past  or 
present  involvement  as  a  party  in  DOE 
enforcement  actions.  If  these  actions 
have  terminated,  the  applicant  should 
furnish  a  copy  of  a  final  order  issued  in 
the  matter.  If  the  action  is  ongoing,  the 
applicant  should  briefly  describe  the 
action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  while  its 
application  for  refund  is  being 
considered.  See  10  CFR  205.9(d). 

Each  application  must  also  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR  205- 
283(c);  18  U.S.C.  1001.  In  addition,  the 
applicant  should  furnish  us  with  the 
name,  position  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  by  us  for  additional 
information  concerning  the  application. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Forrestal  Building.  Room  lE-234, 1000 
Independence  Avenue,  Washington, 
D.C.  Any  applicant  that  believes  that  his 
or  her  application  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  his  or  her  application  and 
submit  two  additional  copies  of  the 
application  from  which  the  confidential 
information  has  been  deleted,  together 
with  a  statement  specifying  why  any 
such  information  is  privileged  or 
confidential. 

All  appUcations  should  be  sent  to: 
Vangas  Consent  Order  Refund 
Proceeding,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585.  Applications 
for  refund  of  a  portion  of  the  Vangas 
consent  order  funds  must  be  postmarked 
within  90  days  after  publication  of  this 


Decision  and  Order  in  the  Federal 
Register.  See  10  CFR  205-286.  All 
applications  for  refund  received  within 
the  time  limit  specified  will  be 
processed  pursuant  to  10  CFR  205.284. 

IV.  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  claims  by  eligible  consumers  have 
been  disposed  of,  undistributed  funds 
could  be  distributed  in  a  number  of 
different  ways.  However,  we  will  not  be 
in  a  position  to  decide  what  should  be 
done  with  any  remaining  funds  until  the 
refund  procedure  described  above  is 
completed.  We  will  continue  to  accept 
comments  containing  proposals  for 
alternative  distribution  of  the  remaining 
funds  upon  proper  notice  to  the  parties 
and  the  interested  publia 

It  Is  Therefore  Ordered  That: 

(1)  The  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  filed  by  the  Economic 
Regulatory  Administration  in  Case  No. 
HEF-0189  is  hereby  granted. 

(2)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Vangas.  Inc..  pursuant  to  the 
consent  order  executed  on  July  30. 1980. 
may  now  be  filed. 

(3)  All  applications  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Dated:  December  4. 1964. 
George  B.  Breznay. 
Director.  Office  of  Hearings  and  Appeals. 

Notes 

[1]  Volumetric  refund  amounts  are  usually 
calculated  by  dividing  the  settlement  amount 
by  the  total  gallonage  of  products  covered  by 
the  consent  order.  In  the  present  case, 
however,  in  which  the  consent  order  specifies 
that  all  alleged  overcharges  were  due  to  tank 
rental  and  not  due  to  the  pricing  of  any 
product,  we  have  determined  that  the 
proposed  method  will  result  in  the  most 
equitable  distribution  to  injured  parties. 

[2]  This  figure  is  equal  to  13.500.000  gallons 
per  year  multiplied  by  4-Mi  years  (50  months). 
We  determined  that  the  California  retail 
division  rented  an  estimated  average  of 
13.500.000  gallons  of  storage  capacity  in  each 
year  of  the  consent  order  period  by 
considering  the  actual  storage  capacity 
figures  supplied  by  the  firm  for  the  years  1976 
and  1977.  extrapolating  estimates  for  the 
earlier  years  based  on  those  figures,  and 
taking  an  average  of  the  estimated  and  actual 
yearly  figures. 

(Fit  Doc  S«-323M  FiImI  12-11-M:  a:4S  ami 
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Implemantation  of  Sp«cial  Refund 

AGENCY:  Office  of  Hearings  and 
Appeals.  DOE. 

AcnOM:  Notice  of  implementation  of 
special  refund  procedures  and 
solicitation  of  comments. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  $70,557.23  in  consent  order 
funds  to  members  of  the  public.  This 
money  is  being  held  in  four  separate 
escrow  accounts  following  the 
settlement  of  enforcement  proceedings 
involving  Budget  Airport  Associates. 
Inc.  ($13,688.26).  Consolidated  Leasing 
Corp.  ($16,500).  Grand  Rent-A-Car  Corp 
($32,500).  and  Traveler's  Rental.  Inc. 
($7,868.97). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue. 
SW..  Washington.  D.C.  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  numbers  HEF-0044 
(Budget).  HEF-0054  (Consolidated). 
HEF-0083  (Grand),  and  HEF-0182 
(Traveler's). 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue  SW.. 
Washington.  D.C.  20585,  (202)  252-2860. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  four  consent  orders 
entered  into  by  Budget  Associates,  Inc., 
Consolidated  Leasing  Corp..  Grand 
Rent-A-Car  Corp..  and  Traveler's  Rental. 
Inc.  Pricing  violations  allegedly  had 
occurred  when  each  firm  charged  its 
motor  vehicle  rental  customers  a 
refueling  charge  for  motor  gasoline.  The 
alleged  violations  in  the  firms'  sales  of 
motor  gasoline  to  vehicle  rental 
customers  occurred  at  the  following 
locations  during  the  foUowing  periods: 

Budget— LA.  Infl  Airport.  Aug.  1. 1979-Aug. 

31. 19eO 
Consolidated — LA.  Infl  Airport.  Aug.  1. 

1979-Aug.  31. 1980 
Grand  — LA.  Infl  Airport.  Aug.  1. 1979-)an. 

28.1981 
Traveler's — Boston  Airport.  Aug.  1. 1979-May 

31.1980 


The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  each  escrow  account 
funded  by  the  motor  vehicle  rental 
companies  pursuant  to  their  respective 
consent  orders.  The  DOE  has  tentatively 
decided  that  refunds  should  be  granted 
to  claimants  who  satisfactorily 
demonstrate  that  they  incurred  motor 
gasoline  refueling  charges  from  the 
rental  company  at  the  audited  location 
during  the  respective  consent  order 
period.  Motorists  who  demonstrate  that 
they  incurred  refueling  charges  will  be 
presumed  to  have  absorbed  the  alleged 
overcharges  and  will  not  be  required  to 
provide  further  evidence  of  injury  to 
qualify  for  a  refund.  Applications  for 
Refund  should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be  given 
when  the  submission  of  the  claims  is 
authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  to  5:00  p.m..  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234. 1000  Independence  Avenue  SW.. 
Washington,  DC.  20585. 

Dated:  December  4. 1984. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Special  Refund  Procedures 

Names  of  Firms:  Budget  Airport 
Associates.  Inc.,  Consolidated  Leasing 
Corporation.  Grand  Rent-A-Car 
Corporation,  Traveler's  Rental,  Inc. 

Date  of  Filings:  October  13. 1983. 

Case  Numbers:  HEF-0044.  HEF-0054. 
HEF-0083.  HEF-0182. 

Under  the  procedural  regulations  of 
the  Department  of  Energy,  the  Economic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  (OHA)  formulate  and 
implement  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
violations  of  DOE  regulations.  See  10 
CFR  Part  205.  Subpart  V.  The  Subpart  V 
regulations  set  forth  general  guidelines 
by  which  the  OHA  may  formulate  and 
implement  a  plan  of  distribution  for 
funds  received  pursuant  to  a  settlement 


agreement  or  remedial  order.  The 
Subpart  V  process  may  be  used  in 
situations  where  the  DOE  is  unable 
readily  to  ascertain  the  persons  or  firms 
who  were  injured  as  a  result  of  alleged 
or  adjudicated  violations,  or  to  ascertain 
the  amount  of  each  person's  injury.  See 
Office  of  Enforcement.  9  DOE  \  82.553 
(1982). 

I.  Background 

Pursuant  to  the  provisions  of  Subpart 
V.  on  October  13. 1983.  the  ERA  filed 
four  Petitions  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  consent  orders  entered 
into  with  four  motor  vehicle  rental 
companies:  Budget  Airport  Associates. 
Inc.  d/b/a  Budget  Rent-A-Car  (Budget). 
Consolidated  Leasing  Corporation  (CLC) 
Grand  Rent-A-Car  (Grand),  and 
Traveler's  Rental,  Inc.  d/b/a/  Dollar 
Rent-A-Car  (Dollar).(7)  Each  of  these 
companies  is  engaged  in  the  business  of 
renting  motor  vehicles  to  the  public.  In 
the  course  of  these  rental  transactions, 
the  firms  levy  a  refueling  charge  when  a 
customer  returns  a  vehicle  with  less 
motor  gasoline  than  when  the  vehicle 
was  rented.  According  to  the  ERA,  the 
firms  were  therefore  "retailers"  of  motor 
gasoline  as  that  term  was  defined  in  10 
CFR  212.31  and  were  subject  to  the  DOE 
Mandatory  Petroleum  Price  Regulations. 
The  ERA  audited  each  of  these  firms, 
and  those  audits  revealed  possible 
violations  of  the  DOE  price  regulations 
set  forth  in  10  CFR  Part  212.  Subpart  F. 
The  ERA  audits  encompassed  only  the 
Los  Angeles  airport  operations  of 
Budget.  CLC.  and  Grand,  and  the  Boston 
airport  operations  of  Dollar.  In  each 
case,  in  order  to  settle  all  claims  and 
disputes  between  the  company  and  the 
DOE  regarding  the  firm's  resale  of  motor 
gasoline  from  its  audited  airport  rental 
location  during  the  audit  period,  each 
firm  enterd  into  a  consent  order  with  the 
DOE.  Each  consent  order  noted  that  the 
firm  disputed  the  ERA's  contention  that 
it  was  a  "retailer"  subject  to  the  price 
regulations,  and  stated  that  no  finding 
was  made  on  this  issue.  The  audit 
periods,  which  are  the  same  as  the 
consent  order  periods,  and  consent 
order  amounts  are  set  forth  below: 

Budget— Aug.  1. 1979-Aug.  31, 1980.  $13,688.26 
CLC— Aug.  1. 1979-Aug.  31, 1980.  $16,500.00 
Grand— Aug.  1. 1979-Ian.  28. 1981.  $32,500.00 
Dollar— Aug.  1, 1979-May  31. 1980. 
$7,868.97(2) 

II.  Proposed  Refund  Procedures 

We  have  determined  that  it  is 
appropriate  to  establish  a  special  refund 
proceeding  under  Subpart  V  with 
respect  to  each  of  the  four  rental 
companies'  consent  order  funds.  See 


Federal  Register  /  Vol.  49,  No.  240  /  Wednesday,  December  12,  1984  /  Notices 


48363 


The  Hertz  Corp.,  12  DOE  \ (Case 

No.  HEF-0090)  (November  14, 1984) 
[Hertz].  Based  upon  our  experience  with 
Subpart  V  cases,  the  distribution  of 
funds  to  persons  who  were  adversely 
affected  by  the  alleged  overcharges  will 
take  place  in  two  stages.  In  the  first 
stage  of  the  process,  payment  will  be 
made  to  persons  and  firms  who  file 
applications  for  refund  and  demonstrate 
that  they  are  entitled  to  a  portion  of  the 
funds  received  by  the  DOE.  After 
meritorious  claims  are  paid  in  the  first 
stage,  remaining  funds  can  be 
distributed  through  a  second  stage 
refund  procedure  to  entities  which 
would  indirectly  benefit  persons  and 
firms  who  were  likely  injured  but  who 
failed  to  filed  claims  or  do  not  meet  the 
minimum  refund  threshold.  See 
generally  Office  of  Special  Counsel,  10 
DOE  f  85,048  (1982)  [Amoco]  (refund 
procedures  established  for  first  stage 
applicants;  second  stage  refund 
procedures  tentatively  proposed); 
Standard  Oil  Co.  [Indiana],  11  DOE 
fl  85,185  (1983)  (second  stage  refund 
procedures  established). 

With  respect  to  the  first  stage,  we 
propose  that  the  Budget,  CLC,  Grand, 
and  Dollar  consent  order  funds  be 
distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
were  injured  by  the  respective  firm's 
pricing  practices  at  the  audited  location 
during  the  respective  consent  order 
period.  In  the  absence  of  a  showing  of  a 
specific  level  of  an  alleged  overcharge, 
we  propose  that  refunds  from  each 
settlement  fund  be  allocated  to  injured 
customers  according  to  a  volumetric 
method.(J)  Under  this  method  we 
generally  presume  that  the  alleged 
overcharges  were  spread  equally  among 
all  gallons  of  product  sold  which  were 
covered  by  the  consent  order.  In 
applying  the  volumetric  method,  refunds 
are  computed  by  multiplying  an 
applicant's  purchases  from  the  consent 
order  firm  by  the  per  gallon  volumetric 
refund  amount,  which  is  calculated  by 
dividing  the  settlement  amount  by  the 
total  volume  of  motor  gasoline  subject  to 
the  settlement  and  sold  by  the  consent 
order  firm  during  the  consent  order 
period.  At  the  present  time  in  this 
proceeding,  we  do  not  know  the  precise 
amount  of  motor  gasoline  sold  by  each 
of  the  rental  companies  from  its  audited 
location  during  the  consent  order  period. 
However,  each  firm  has  provided  a 
reasonable  estimate  of  the  volume  of 
motor  gasoline  it  sold.  Based  upon  these 
figures,  we  have  established  a  tentative 
volumetric  amount  for  each  case.  The 
per  gallon  volumetric  amount  for  each 
proceeding  is  set  forth  below: 


Budget— $0.01239  ($13,688.26  divided  by 

1.105.000) 
CLC— S0.01269  ($16,500  divided  by  1.300.000) 
Grand— S0.00736  ($32,500  divided  by 

4.413.200) 
Dollar— $0.03319  ($7,868.97  divided  by 

237.070) 

An  eligible  applicant  will  also  receive 
a  proportionate  share  of  the  interest 
which  has  accrued  on  the  respective 
consent  order  fund  since  its  remittance 
to  the  DOE. 

In  the  present  case,  it  is  likely  that  all 
refund  claimants  will  be  consumers 
(end-users)  of  the  motor  gasoline  which 
the  rental  companies  supplied.  In 
previous  special  refund  proceedings,  we 
have  found  that  end-users  were  unable 
to  pass  through  increased  costs  resulting 
from  alleged  overcharges  and  therefore 
incurred  injury  by  purchasing  from  a 
firm  which  settled  DOE  enforcement 
claims.  Unlike  regulated  firms  in  the 
petroleum  industry,  end-users  were  not 
subject  to  price  controls  during  the 
consent  order  period.  See  generally 
Office  of  Enforcement.  10  DOE  H  85.069 
(1983);  Texas  Oil  &  Gas  Corp..  12  DOE 
^85,069  (1984)  and  cases  cited  therein.  In 
the  case  of  individuals  who  purchase 
motor  gasoline  for  their  own  motoring 
use.  these  ultimate  consumers'  inability 
to  pass  through  any  overcharges  is 
obvious,  since  there  are  no  down-stream 
purchasers  from  whom  such  a  consumer 
could  recover  increased  costs.  See 
generally  Hertz;  Marion  Corp.,  12  DOE  \ 
85,014  (1984)  [Marion];  Thornton  Oil 

Corp.,  12  DOE  f Case  No.  HEF- 

0497  (November  14. 1984).  Similarly,  we 
now  propose  that  in  order  to 
substantiate  their  claim  of  injury  end- 
user  claimants  need  not  demonstrate 
cost  absorption  and  that  they  may 
demonstrate  injury  by  documenting  only 
the  specific  quantities  of  motor  gasoHne 
they  purchased  from  the  specific  rental 
company  outlet  (the  Los  Angeles  airport 
outlets  of  Budget,  CLC,  and  Grand,  and 
the  Boston  airport  outlet  of  Dollar) 
during  the  applicable  consent  order 
period.(4) 

We  recognize  that  it  is  likely  that 
many  of  the  affected  customers  were 
individual  motorists  who  purchased 
very  small  amounts  of  gasoline  in 
isolated  transactions.  As  a  result,  the 
amount  of  refunds  to  which  most 
individual  customers  will  be  entitled 
will  be  very  small.  As  in  prior  special 
refund  cases,  we  propose  not  to  grant 
refunds  for  less  than  $15.00  (the 
approximate  cost  to  the  government  of 
issuing  refund  checks)  because  the  cost 
to  the  public  of  issuing  such  small 
refunds  exceeds  the  restitutionary 
benefits  which  may  be  achieved.  See 
Amoco,  10  DOE  at  88,214.(5) 


Generally  in  special  refund 
proceedings,  we  attempt  to  identify 
specific  customers  who  may  have  been 
injured  by  the  consent  order  firm's 
pricing  practices  and  provide  those 
customers  with  notice  of  the  refund 
proceeding.  However,  in  the  present 
case,  the  audit  file  material  which  we 
have  does  not  contain  any  names  or 
addresses  of  customers.  As  a  result,  we 
are  unable  at  this  time  to  identify  with 
certainty  any  persons  or  firms  who  may 
have  been  injured  by  the  rental 
companies'  alleged  overcharges. 
Nonetheless,  we  intend  to  make 
additional  efforts  to  identify  those 
persons  or  firms  who  may  be  eligible  for 
a  refund.  In  this  regard,  we  note  that  it 
would  not  be  unusual  for  governmental 
entities  or  businesses  to  patronize 
regularly  a  car  rental  agency,  often  on  a 
contractual  basis.  These  customers  may 
have  purchased  sufficient  amounts  of 
motor  gasoline  from  the  rental 
companies  during  the  consent  order 
period  to  qualify  for  a  refund.  Although 
to  date  none  of  the  rental  companies 
have  been  able  to  provide  us  with  any 
information,  we  believe  that  they  may 
be  able  to  assist  us  in  locating  these 
large  volume  customers.  We  will 
therefore  continue  to  seek  their 
cooperation  in  identifying  and  apprising 
such  customers  of  this  special  refund 
proceeding.  In  addition,  we  are  soliciting 
suggestions  from  the  public  on  methods 
of  providing  adequate  notice  of  this 
proceeding  to  potentially  affected 
partie8.(6) 

After  all  meritorious  claimants  have 
received  the  share  of  the  settlement  fund 
to  which  they  are  entitled,  the 
settlement  funds  provided  by  Budget, 
CLC,  Grand,  and  Dollar  pursuant  to  the 
respective  consent  orders,  while 
diminished,  may  not  be  exhausted.  Any 
remainder  of  the  settlement  funds  will 
be  distributed  during  a  second  stage  of 
the  refund  process. 

It  Is  Therefore  Ordered  That: 

The  refund  amounts  remitted  to  the 
Department  of  Energy  by  Budget  Airport 
Associates,  Inc..  Consolidated  Leasing 
Corporation,  Grand  Rent-A-Car,  and 
Travelers  Rental,  Inc.  pursuant  to  their 
respective  consent  orders  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

Footnotea 

[1]  The  Budget.  CLC.  Grand,  and  Dollar 
consent  orders  were  signed  on  )uly  7, 1981. 
March  16. 1981.  March  13. 1981.  and 
December  31. 1980  respectively. 

(2)  In  the  Dollar  consent  order,  the  tlrm 
agreed  to  refund  $8,398.97  through  a  price 
rollback.  Dollar  began  implementing  the  price 
rollback;  however,  after  the  decontrol  of 
petroleum  prices  on  January  28. 1961,  the 
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price  rollback  was  no  longer  a  valid  method 
of  implementing  refund*.  Therefore,  in 
accordance  with  the  consent  order's 
provisions.  Dollar  remitted  the  S7,868.97 
balance  of  its  rollback  obligation  to  the  DOE. 
{3]  The  recovery  of  a  specified  amount  for 
each  gallon  of  motor  gasoline  purchased  is. 
like  the  other  presumptions  we  are  employing 
in  this  proceeding,  subject  to  challenge  by 
refund  claimants  who  seek  to  establish  that 
the  presumption  should  not  be  applied  in 
their  cases  and  are  able  to  demonstrate  that 
the  alleged  overcharges  resolved  by  the 
consent  order  were  disproportionately  borne 
by  them,  resulting  in  a  level  of  probable 
injury  in  excess  of  the  volumetric 
presumption.  See  Amoco.  10  DOE  at  88.199. 

(4)  Many  customer  receipts  do  not  indicate 
the  number  of  gallons  purchased  from  the 
rental  company,  but  instead  merely  state  the 
dollar  amount  of  the  refueling  fee.  However, 
by  using  an  assumed  price  per  gallon, 
applicants  will  be  able  to  estimate  fairly 
accurately  the  gallonage  which  they 
purchased  from  the  company.  In  the  case  of 
Dollar,  the  records  indicate  that  during  the 
period  August  1.  1979  through  November  20. 
1979.  the  firm  charged  $1.09  per  gallon.  From 
November  21, 1979  through  May  31, 1980. 
Dollar  charged  $1.30  per  gallon.  (These 
amounts  were  also  used  for  a  one  gallon  "top 
off'  fee  charged  by  Dollar  to  all  customers. 
Claimants  who  paid  this  "top  off  charge 
would  also  be  eligible  for  a  refund.) 

In  the  cases  of  Budget.  CLC.  and  Grand,  we 
have  no  resords  that  would  indicate  the 
prices  charged  by  the  firms.  At  this  point,  we 
propose  that  customers  of  these  rental 
companies  use  the  data  that  we  have  for 
Dollar  to  calculate  their  refueling  gallonage. 
We  believe  that  the  Dollar  Figure  would 
closely  approximate  the  charges  levied  by 
other  firms  since  not  only  were  the  business 
operations  similar,  but  the  consent  order 
periods  overlap.  We  propose  that  for 
purchases  made  prior  to  November  21, 1979 
applicants  apply  the  $1.09  per  gallon  amount 
and  that  they  utilize  the  $1.30  per  gallon 
amount  on  all  purchases  made  after 
November  21, 1979  through  the  end  of  the 
respective  consent  order  periods. 

(5)  Using  the  volumetric  amounts 
determined  for  each  consent  order  firm,  we 
have  calculated  the  minimum  number  of 
gallons  a  customer  would  have  to  have 
purchased  in  order  to  qualify  for  the  $15.00 
minimum  threshold:  Budget — 1.211  gallons. 
CLC— 1,182  gallons.  Grand— 2.037  gallon*. 
Dollar— 452  gallons. 

{6)  No  claims  have  been  filed  with  the  ERA 
or  the  OHA  since  the  execution  of  the 
consent  orders  in  1980  and  1981. 
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Implementation  of  Special  Refund 
Procedures 

AQCNCy:  Office  of  Hearings  and 
Appeals.  DOE. 

ACnOM:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMAMV:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 


announces  the  procedures  for  filing 
Applications  for  Refund  from  funds 
obtained  from  Wallace  &  Wallace  Fuel 
Oil  Company  in  settlement  of 
enforcement  proceedings  brought  by 
DOE's  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  postmarked  by  March 
11. 1985,  should  conspicuously  display  a 
reference  to  case  number  HEF-0190.  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  SW.. 
Washington,  D.C.  20585,  (202)  252-2094. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
establishes  procedures  to  distribute 
funds  obtained  as  a  result  of  consent 
order  between  Wallace  &  Wallace  Fuel 
Oil  Company  and  DOE.  The  consent 
order  settled  all  disputes  between  DOE 
and  Wallace  &  Wallace  concerning 
possible  violations  of  DOE  price 
regulations  with  respect  to  the  firm's 
sales  of  No.  2  fuel  oil  during  the  period 
November  1. 1973  through  December  31, 
1974. 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  a  refund 
in  this  proceeding  may  file  Applications 
for  Refund.  All  Applications  should  be 
postmarked  by  March  11, 1985.  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice. 
Applications  for  refunds  in  excess  of 
$100  must  be  filed  in  duplicate  and  these 
applications  will  be  made  available  for 
public  inspection  between  the  hours  of 
1:00  and  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lB-234, 1000  Independence  Avenue. 
SW..  Washington,  DC.  20585. 

Dated:  November  29. 1984. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
November  29, 1984. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Wallace  &  Wallace 
Fuel  Oil  Company. 
Date  of  Filing:  October  3. 1983. 


Case  Number:  HEF-0190. 

This  proceeding  involves  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  filed  by  the  Economic 
Regulatory  Administration  (ERA)  with 
the  Office  of  Hearings  and  Appeals 
(OHA)  pursuant  to  the  provisions  of  10 
CFRPbart  205.  Subpart  V.  Under  those 
procedural  regulations,  ERA  may 
request  that  OHA  formulate  and 
implement  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
actual  or  alleged  violations  of  the 
Department  of  Energy  (DOE) 
regulations.  ERA  filed  the  petition  in  this 
case  in  connection  with  a  consent  order 
that  it  entered  into  with  Wallace  & 
Wallace  Fuel  Oil  Company  (Wallace). 

Wallace  is  a  "reseller-retailer"  of  No. 
2  fuel  oil  as  that  term  was  defined  in  10 
CFR  211.31.  and  is  located  in  St.  Albans. 
New  York.  An  ERA  audit  of  Wallace's 
records  revealed  possible  regulatory 
violations  in  the  amount  of  $578,555.09 
with  respect  to  the  firm's  pricing  of  No.  2 
fuel  oil  during  the  period  November  1. 
1973,  through  December  31. 1974 
(hereinafter  referred  to  as  the  audit 
period). 

In  order  to  settle  all  claims  and 
disputes  between  Wallace  and  ERA 
regarding  the  firm's  sales  of  No.  2  fuel 
oil  during  the  audit  period,  Wallace  and 
ERA  entered  into  a  consent  order  on 
July  12. 1979.  Wallace  agreed  to  pay 
$77,476.06  directly  to  eight  different 
classes  of  purchasers,  plus  $50,000  to 
DOE  for  payment  to  Wallace's  reseller 
customers  and  their  downstream 
consumers  who  were  injured  by  the 
alleged  overcharges.  Thus  far.  Wallace 
has  made  only  partial  payments  to  the 
eight  classes  of  purchasers  and  paid 
only  $20,000  of  the  $50,000  which  it 
agreed  to  pay  to  DOE.  The  firm  is  in 
bankruptcy,  and  it  is  unlikely  that 
Wallace  will  make  any  further  refund 
payments  under  the  terms  of  the  consent 
order  in  the  near  future.  The  $20,000 
which  Wallace  has  paid  DOE  was 
deposited  into  an  interest-bearing 
escrow  account.  As  of  July  31, 1984,  the 
Wallace  escrow  account  had  earned 
$10,767.91  in  interest.  On  April  20, 1984, 
we  issued  a  Proposed  Decision  and 
Order  tentatively  setting  forth 
procedures  to  distribute  the  money  in 
the  Wallace  escrow  account  to  the  four 
customers  in  Wallace's  reseller  class  of 
purchasers.  49  Fed.  Reg.  19402  (May  7, 
1984)  Those  four  customers  were 
identified  by  ERA  as  having  been 
allegedly  overcharged,  and  they  are 
listed  in  the  Appendix  to  this  Decision 
and  Order.  We  proposed  that  in  view  of 
the  small  amount  of  money  involved  in 
the  Wallace  proceeding  and  since  the 
record  indicates  that  the  four  firms  are 
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the  parties  most  likely  to  have  been 
injured  by  Wallace's  pricing  practices, 
the  money  in  the  Wallace  escrow 
account  should  be  distributed  to  them. 
We  recognized,  however,  that  other 
customers  not  identified  by  the  ERA 
audit  may  be  entitled  to  a  portion  of  the 
consent  order  fund  and  if  additional 
meritorious  claims  are  filed,  the 
appropriate  amount  of  refund  to  each 
firm  would  be  determined  after 
analyzing  those  claims. 

This  decision  establishes  procedures 
for  filing  claims  in  the  Wallace  refund 
proceeding.  We  will  describe  the 
information  that  a  purchaser  of  Wallace 
No.  2  fuel  oil  should  submit  in  order  to 
demonstrate  that  it  is  eligible  to  receive 
a  portion  of  the  consent  order  funds.  In 
establishing  these  requirements,  we  will 
address  issues  raised  by  our  April  20 
proposal. 

I.  Jurisdiction 

We  have  considered  ERA's  Petition 
for  the  Implementation  of  Special 
Refund  Pnicedures  and  determined  that 
it  is  appropriate  to  establish  such  a 
proceeding  with  respect  to  the  Wallace 
consent  order  fund.  In  our  proposed 
decision  and  in  other  recent  decisions, 
we  have  discussed  at  length  our 
jurisdiction  and  authority  to  fashion 
special  refund  procedures.  See,  e.g.. 
Office  of  Enforcement.  9  DOE  182,553  at 
85,284  (1982).  We  have  received  no 
comments  challenging  our  authority  to 
fashion  special  refund  procedures  in  this 
case.  We  will  therefore  grant  ERA's 
petition  and  assume  jurisdiction  over 
the  distribution  of  the  Wallace  consent 
order  funds. 

II.  First-Stage  Refund  Procedures 

A.  Refunds  to  Injured  Purchasers 

We  have  concluded  that  applications 
for  refund  should  now  be  accepted  from 
the  four  firms  listed  in  the  Appendix  and 
other  firms  in  Wallace's  reseller  class  of 
purchaser.  Additionally  applications  for 
refund  will  also  be  accepted  from 
downstream  consumers  who  believe 
that  they  have  been  injured  by 
Wallace's  alleged  overcharges  in  its 
sales  to  fuel  oil  resellers.  We  find  that 
this  distribution  of  funds  would  be  the 
most  equitable  method  of  accomplishing 
restitution  under  the  circumstances  of 
this  case. 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  monthly  purchases  of 
Wallace  No.  2  fuel  oil  for  the  period 
November  1, 1973.  through  December  31, 
1974.  If  the  No.  2  fuel  oil  was  not 
purchased  directly  from  Wallace,  the 
claimant  must  include  a  statement 
setting  forth  his  reasons  for  believing 


the  No.  2  fuel  oil  originated  with 
Wallace.  In  addition,  a  reseller  or 
retailer  of  Wallace  No.  2  fuel  oil  that 
files  a  claim  generally  will  be  required 
to  establish  that  it  was  injured  by  the 
alleged  overcharges.  To  make  this 
showing,  a  reseller  or  retailer  claimant 
will  first  be  required  to  show  that  it 
maintained  "banks"  of  unrecovered 
increased  product  costs  in  order  to 
demonstrate  that  it  did  not  subsequently 
recover  those  costs  by  increasing  its 
prices.  See  Office  of  Enforcement,  10 
DOE  185.029  and  88,125  (1982) 
(hereinafter  cited  as  Ada).  In  addition,  it 
will  have  to  demonstrate  that,  at  the 
time  it  purchased  the  No.  2  fuel  from 
Wallace  it  was  unable  to  increase  its 
prices  to  pass  through  the  additional 
costs  associated  with  the  alleged 
overcharges.  See  Office  of  Special 
Counsel,  10  DOE  ^85.048  at  88.215  (1982) 
(hereinafter  cited  as  Ainoco). 
Alternatively,  a  reseller  can  show  injury 
by  demonstrating  that  the  prices  it  paid 
for  No.  2  fuel  oil  purchased  from  other 
suppliers  were  lower  than  those  it  paid 
to  Wallace.  See,  e.g.,  Tenneco  Oil  Co./ 
Racetrac  Petroleum,  Inc.,  10  DOE 
185,023  (1982). 

As  in  many  prior  special  refund  cases, 
we  will  adopt  certain  presumptions  in 
order  to  permit  claimants  to  participate 
in  the  refund  process  without  incurring 
disproportionate  expenses,  and  to 
enable  OHA  consider  refund 
applications  in  the  most  efficient  way 
possible.  See  10  CFR  205.282(e).  Section 
205.282(e)  specifically  authorizes  the  use 
of  presumptions  in  refund  cases: 

|I]n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

Both  of  the  presumptions  that  we  are 
adopting  are  desirable  from  an 
administrative  standpoint,  because  they 
allow  OHA  to  process  a  large  number  of 
refund  claims  quickly  and  efficiently. 

We  will  first  adopt  a  presumption  that 
the  alleged  overcharges  were  spread 
equally  over  all  gallons  of  Wallace  No.  2 
fuel  oil  marketed  by  the  four  firms 
during  the  consent  order  period.  This 
volumetric  assumption  is  sound  because 
the  DOE  price  regulations  generally 
required  a  regulated  firm  to  account  for 
increased  costs  on  a  firm-wide  basis  in 
determining  its  prices.  However  because 
the  impact  on  an  individual  purchaser 
could  have  been  greater,  each  purchaser 
is  allowed  to  file  an  application  based 
on  a  claim  that  the  alleged  overcharges 


had  an  actual  impact  greater  than  that 
of  the  presumed  volumetric  amount.  See, 
e.g.,  Sid  Richardson  Carbon  and 
Gasoline  Co.  and  Richardson  Products 
Co./  Siouxland  Propane  Co.,  12  DOE  | 
85.054  (1984)  and  cases  cited  therein  at 
88,164. 

We  will  also  adopt  a  presumption  that 
reseller  or  retailer  claimants  seeking 
smaller  refunds  were  injured  by  the 
pricing  practices  settled  in  the  Wallace 
consent  order.  As  we  have  noted  in 
many  previous  refund  decisions,  there 
may  be  considerable  expenses  involved 
in  gathering  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  See, 
e.g.,  Uban  Oil  Co.,  9  DOE  H  82,541  (1982). 
In  the  case  of  small  claims,  the  cost  to 
the  firm  of  gathering  detailed  factual 
Information  regarding  the  impact  of 
alleged  overcharges  which  took  place 
many  years  ago,  and  the  cost  to  OHA  of 
analyzing  it,  may  be  many  times  the 
expected  refund  amount.  Failure  to 
allow  simplified  application  procedures 
for  small  claims  could  therefore  deprive 
injured  parties  of  the  opportunity  to 
obtain  a  refund.  We  believe  that  the 
establishment  of  a  presumption  of  injury 
for  all  claims  of  $5,000  or  less  is 
reasonable  in  this  case  because  the 
volumetric  refund  amount  is  fairly  low, 
and  the  time  period  covered  by  the 
Wallace  consent.order  is  quite  distant. 
See  Texas  Oil  &  Gas  Corp.,  12  DOE  \ 
85,069  (1984);  Office  of  Special  Counsel: 
In  the  Matter  of  Conoco,  Inc.,  11  DOE  \ 
85.226  (1984)  and  cases  cited  therein.(}) 
Under  the  presumptions  we  are 
adopting,  a  reseller  or  retailer  claimant 
will  not  be  required  to  submit  any 
additional  evidence  of  injury  if  its 
refund  claim  is  below  the  $5,000 
threshold  level.(2) 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  covered  by  the  ^ 

consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  An  analysis 
of  the  impact  of  the  alleged  overcharges 
on  the  final  prices  of  non-petroleum 
goods  and  services  would  be  beyond  the 
scope  of  a  special  refund  proceeding. 
See  Office  of  Enforcement,  Economic 
Regulatory  Administration:  In  the 
Matter  of  PVM  Oil  Associates.  Inc.,  10 
DOE  f  85.072  (1983);  see  also  Texas  Oil 
fr  Gas  Corp.,  12  DOE  at  88.209  and  cases 
cited  therein.  We  have  therefore 
concluded  that  end-users  need  only 
document  the  volume  of  Wallace  No.  2 
fuel  oil  that  they  purchased  from  the 
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four  firms  in  order  to  prove  that  they 
were  injured  by  the  alleged  overcharges. 
If  a  reseller  or  retailer  made  only  spot 
purchases  from  Wallace,  however,  it 
should  not  receive  a  refund  because  it  is 
not  likely  to  have  suffered  an  injury.  As 
we  have  previously  stated  with  respect 
to  spot  purchasers: 

fT]hose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  (the 
finn's  product]  at  increased  market  prices 
unless  they  were  able  to  pass  through  the  full 
amount  of  (the  firm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers  at  85,396-97.  We  believe  the 
same  rationale  holds  true  in  the  present 
case.  Accordingly,  a  spot  purchaser  that 
files  a  claim  should  submit  sufficient 
evidence  to  establish  that  it  was  unable 
to  recover  the  increased  prices  it  paid 
for  Wallace  No.  2  fuel  oil  See  Amoco  at 
88.200. 

A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  per-gallon  refund 
amount  is  calculated  by  dividing  the 
settlement  amount  by  the  total  gallons 
of  No.  2  fuel  oil  covered  by  the  consent 
order.  The  refund  amount  in  this  case 
will  be  $.0018041  per  gallon  ($20,000 
received  from  Wallace  divided  by 
11,085.914  gallons  of  No.  2  fuel  oil  sold 
by  Wallace  to  its  reseller  class  of 
purchaser  during  the  audit  period), 
exclusive  of  interest.  Successful 
claimants'  refunds  will  be  calculated  by 
multiplying  their  eligible  purchase 
volumes  by  the  per-gallon  refund 
amount.  Successful  claimants  will  also 
receive  a  proportionate  share  of  the 
interest  accrued  on  the  consent  order 
fund  since  it  was  remitted  to  DOE. 
Although  we  are  adopting  a  volumetric 
method  for  allocating  refunds,  and 
claimant  that  believes  it  was  injured  by 
an  amount  greater  than  the  volumetric 
figure  may  submit  evidence  to  support 
its  claim  to  a  larger  refund. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.00  for  first  stage  claims. 
We  have  found  through  our 
experience  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15.00  outweighs  the  benefits  of 
restitution  in  those  situations.  See.  e.g.. 
Uban  on  Co..  9  Doe  |  82.541  at  85.  225 
(1982);  See  also  10  CFR  205.286(b). 

B.  Application  for  Refund 

An  application  must  be  in  writing, 
signed  by  the  applicant,  and  specify  that 


it  pertains  to  the  Wallace  Consent  Order 
Fund,  Case  Number  HEF-0190.  An 
applicant  should  indicate  from  whom 
the  No.  2  fuel  oil  was  purchased  and.  if 
the  applicant  is  not  a  direct  purchaser 
from  Wallace  it  should  also  indicate  the 
basis  for  its  belief  that  the  No.  2  fuel  oil 
which  it  purchased  originated  from 
Wallace.  Each  applicant  should  report 
its  volume  of  purchases  by  month  for  the 
period  of  time  for  which  it  is  claiming  it 
was  injured  by  the  alleged  overcharges. 
Each  applicant  should  specify  how  it 
used  the  Wallace  No.  2  fuel  oil.  such  as 
whether  it  was  a  reseller  or  ultimate 
user.  If  the  applicant  is  a  reseller,  it 
should  state  whether  it  maintained 
banks  of  unrecouped  product  cost 
increases  from  the  date  of  the  alleged 
violation  through  January  27. 1981.  An 
applicant  who  did  maintain  banks 
should  furnish  OHA  with  a  schedule  of 
its  cumulative  banks  calculated  on  a 
quarterly  basis  from  November  1. 1973. 
through  January  27. 1981.  The  applicant 
must  submit  evidence  to  establish  that  it 
did  not  pass  on  the  alleged  injury  to  its 
customers,  if  the  applicant  is  a  reseller. 
For  example,  a  firm  may  submit  market 
surveys  or  information  about  changes  in 
its  profit  margins  or  sales  volume  to 
show  that  price  increases  to  recover 
alleged  overcharges  were  infeasible. 
The  applicant  should  report  any  past  or 
present  involvement  as  a  party  in  DOE 
enforcement  actions.  If  these  actions 
have  terminated,  the  applicant  should 
furnish  a  copy  of  a  final  order  issued  in 
the  matter.  If  the  action  is  ongoing,  the 
applicant  should  briefly  describe  the 
action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  OHA  informed  of  any 
change  in  status  during  while  its 
application  for  refund  is  being 
considered.  See  10  CFR  205.9(d).  Each 
application  must  also  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  sumbmitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief"  See  10  CFR 
205.283(c);  18  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name,  position  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  by  us  for  additional 
information  concerning  the  application. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals. 
Forrestal  Building.  Room  lE-234. 1000 
Independence  Avenue.  Washington, 
D.C.  Any  applicant  that  believes  that  its 
application  contains  confidential 


information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  application  from 
which  the  confidential  information  has 
been  deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential. 

All  applications  should  be  sent  to: 
Wallace  Consent  Order  Refund 
Proceeding.  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washingtion,  D.C.  20585.  Applications 
for  refund  of  a  portion  of  the  Wallace 
consent  order  funds  must  be  postmarked 
within  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register,  see  10  CFR  205.286.  All 
applications  for  refund  received  within 
the  time  limit  specified  will  be 
processed  pursuant  to  10  CFR  205.284. 

It  Is  Therefore  Ordered  That: 

(1)  The  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  filed  by  the  Economic 
Regulatory  Administration  in  Case  No. 
HEF-0190  be  granted. 

(2)  Applications  for  Refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Wallace  &  Wallace  Fuel  Oil 
Company  pursuant  to  the  consent  order 
excuted  on  July  12, 1979,  may  now  be 
filed. 

(3)  All  applications  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Date:  November  29. 1984. 

George  B.  Breznay, 

Director  Office  of  Hearings  and  Appeals. 

[1]  In  Texas  Oil  &  Gas  Corp..  12  DOE  1 
B5.069  (1964).  we  noted  that  describing  the 
threshold  in  terms  of  a  dollar  amount  rather 
than  a  purchase  volume  figure  would  better 
effectuate  our  goal  of  facilitating 
disbursements  to  applicants  seeking 
relatively  small  refunds.  Id.  at  88.210.  We 
believe  that  the  same  approach  should  be 
followed  in  this  case. 

[2]  In  this  case,  the  presumption  of  injury 
for  small  claims  not  exceeding  the  $5,000 
threshold  figure  is  equivalent  to  purchases  of 
approximately  200.000  gallons  per  month 
during  the  Wallace  consent  order  period. 
Applicants  whose  refund  claims  exceed  the 
sum  of  S5.000  during  the  consent  order  period, 
but  who  cannot  furnish  additional  evidence 
showing  that  they  were  injured  by  a  greater 
amount,  or  who  choose  to  limit  their  claims  to 
the  threshold  amount,  will  be  eligible  for  a 
refund  up  to  the  S5.000  threshold  amount, 
without  being  required  to  submit  any 
additional  evidence  of  injury.  See  Office  of 
Enforcement,  8  DOE  \  82,597  at  85,396  (1981) 
hereinafter  Vickers);  See  also  Ada  at  818,122. 
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Appendix 

Customer 

Al  Jones  Fuel  Oil.  110-14  Merrick  Blvd.. 

Jamaica.  NY  11433 
Soho  Fuel.  134-04  Farmers  Blvd., 

Jamaica.  NY  11434 
Vanguard  Fuel  Oils.  Inc.,  1255  Atlantic 

Avenue,  Brooklyn,  NY  11213 
Peoples  Fuel,  Inc.,  c/o  Ken  Pollack, 

Carib  Oil  Company,  Inc.,  Brooklyn, 

NY  11203. 

IFK  Doc.  St-JZSSS  Filwl  12-11-M:  S:4S  «in| 
MLUNO  COOC  M90-01-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-50627;  FRL-27342] 

Issuance  of  Experimental  Use  Permits; 
American  Cyanamid  Co.,  et  al. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172.  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail,  the  product  manager  cited  in 
each  experimental  use  permit  at  the 
address  below:  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washinjjton,  D.C.  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

241-EUP-106.  Renewal.  American 
Cyanamid  Company,  P.O.  Box  400, 
Princeton.  NJ  08540.  This  experimental 
use  permit  allows  the  use  of  400  pounds 
of  the  insecticide  (±)cyano(3- 
phenoxyphenyl)methyl(  +  }-4- 
(difluoromethoxy)-alpha-(l 
methylethyljbenzeneacetate  on  various 
crops  to  evaluate  the  control  of  various 
insects.  A  total  of  5.600  acres  are 
involved;  the  program  is  authorized  only 
in  the  States  of  Alabama.  Arkansas, 
Georgia,  Louisiana,  and  Mississippi.  The 
experimental  use  premit  was  previously 
effective  from  July  18, 1983  to  July  18. 
1984.  The  permit  is  now  effective  from 
September  7. 1984  to  September  7. 1985. 
A  temporary  tolerance  for  residues  of 


the  active  ingredient  in  or  on  soybeans 
has  been  established.  (Timothy  Gardner. 
PM  17.  Rm.  207.  (iM*2.  (703-557-2690)) 

1471-EUP-75.  Extension.  Elanco 
Products  Company.  740  South  Alabama 
St..  Indianapolis.  IN  46285.  This 
experimental  use  permit  allows  the  use 
of  429.75  pounds  (361  pounds  for  apples 
and  68.75  pounds  for  grapes)  of  the 
fungicide  fenarimol  on  apples  and 
grapes  to  evaluate  the  control  of  certain 
fungus  diseases.  A  total  of  950  acres  are 
involved;  the  program  is  authorized  only 
in  the  States  of  California.  Georgia. 
Illinois.  Indiana.  Maryland.  Michigan. 
North  Carolina.  New  York.  Ohio, 
Oregon.  Pennsylvania.  South  Carolina. 
Virginia.  Washington,  and  West  Virginia 
for  apples  and  in  the  States  of 
California.  Michigan.  New  York.  Ohio. 
Oregon,  and  Washington  for  grapes.  The 
experimental  use  premit  is  effective 
from  April  19, 1985  to  April  19, 1986.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  apples  and 
grapes  has  been  estabhshed.  (Henry 
Jacoby.  PM  21.  Rm.  227.  CM#2.  (703- 
557-1900)) 

359-EUP-66.  Issuance.  Rhone-Poulenc, 
Inc.,  P.O.  Box  125,  Black  Horse  Lane. 
Monmouth  Junction,  NJ  08852.  This 
experimetal  use  permit  allows  the  use  of 
15.000  pounds  of  the  fungicide  iprodione 
on  peanuts  to  evaluate  the  control  of 
Sclerotinia  blight.  A  total  of  5,000  acres 
are  involved;  the  program  is  authorized 
only  in  the  States  of  Georgia,  North 
Carolina,  Oklahoma,  Texas,  and 
Virginia.  The  experimental  use  permit  is 
effective  from  August  20, 1984  to 
September  30, 1984.  A  temporary 
tolerance  for  residues  of  the  active 
ingredient  in  or  on  peanuts  has  been 
established.  (Henry  Jacoby.  PM  21,  Rm. 
227.  CM#2.  (703-557-1900)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

(Sec.  5,  Pub.  L.  95-396:  92  Stat.  828  (7  U.S.C. 
136c)) 

Dated:  November  14. 1984. 
Douglas  D.  Cunpl, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
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[OPP-30000/30B;  FlJt-2732-3] 

Pentachlorophenol;  Preliminary  Notice 
of  Determination  Concluding  the 
Rebuttat>ie  Presumption  Against 
Registration  of  Pesticide  Products 
Containing  Pentachlorophenol  for 
Non-Wood  Preservative  Uses; 
Proposed  Notice  of  Intent  To  Cancel 
Such  Registrations;  Notice  of 
Availability  of  Position  Document  2/3 

agency:  Environmental  Protection 
Agency  (EPA). 

summary:  This  Notice  sets  forth  EPA's 
preliminary  determination  regarding  the 
risks  and  benefits  associated  with  the 
non-wood  preservative  uses  of 
pentachlorophenol.  On  October  18. 1978, 
EPA  issued  Notices  of  Rebuttable 
Presumption  Against  Registration 
(hereafter  referred  to  as  Special  Review) 
of  pesticide  products  containing 
pentachlorophenol  for  all  registered 
uses.  This  Notice  announces  the 
Agency's  proposed  decision  to  cancel 
registrations  of  most  non-wood  uses  and 
modify  the  terms  and  conditions  of 
registrations  of  remaining  uses. 

DATE:  Written  comments  must  be 
received  on  or  before  February  11, 1985. 

ADDRESS:  Written  comments  should  be 
sent  by  mail  to:  Information  Services 
Section,  Program  Management  and 
Support  Division  (TS-757C),  Office  of 
Pesticide  Program.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  D.C.  20460. 

In  person  bring  comments  to:  Rm  236. 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

In  order  to  facilitate  the  work  of  the 
Agency  and  of  others  inspecting  the 
comments,  registrants  and  other 
interested  persons  should  submit  three 
copies  of  their  comments.  The  comments 
should  bear  the  identifying  notation 
OPP-30000/30B.  All  comments  are 
available  for  public  inspection  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  CBI  may  be 
publicly  disclosed  by  EPA  without  prior 
notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lois  Rossi,  Registration  Division  (TS- 

767C),  Office  of  Pesticide  Programs, 
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Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  D.C.  20460. 

Office  location  and  telephone  number 
Rm.  711,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
7452). 
Copies  of  the  Position  Document  are 

available  from  the  contact  person  at  the 

address  given  above. 

SUPM^MENTARY  INFORMATION: 

I.  Introduction 

The  Environmental  Protection  Agency 
issued  a  notice  of  rebuttable 
presumption  against  registration 
(hereafter  referred  to  as  Special  Review) 
for  the  uses  of  pesticide  products 
containing  pentachlorophenol  which 
was  published  in  the  Federal  Register  of 
October  18, 1978  (48  FR  48443).  Issuance 
of  the  Notice  initiated  the  Agency's 
Special  Review  of  the  risks  and  benefits 
of  these  products.  The  rebuttable 
presumption  was  issued  on  the  basis  of 
fetotoxicity.  The  Position  Document  1 
(PD  1)  issued  with  the  Notice  of 
Rebuttable  Presumption  describes  in 
detail  the  studies  that  form  the  basis  for 
the  presumption.  In  January,  1981,  a 
Position  Document  2/3  (PD  2/3) 
addressed  the  risks  and  benefits  of  the 
wood  preservative  uses  of 
pentachlorophenol.  Studies  indicating 
the  oncogenicity  of  chlorinated  dibenzo- 
p-dioxins  (HxCDD)  and 
hexachlorobenzene  (HCB), 
contaminants  of  pentachlorophenol, 
were  also  detailed  in  the  PD  2/3.  Thus  a 
presumption  of  oncogenicity  was  added 
to  the  previous  presumption  of 
fetotoxicity. 

This  Notice  sets  forth  EPA's 
preliminary  determination  regarding  the 
risks  and  benefits  of  the  non-wood  uses 
of  pentachlorophenol.  EPA  has  also 
prepared  a  Position  Document  2/3  on 
these  uses  which  describes  in  detail  the 
reasons  for  the  regulatory  actions  being 
proposed  here.  Copies  of  this 
preliminary  Notice  of  Determination  and 
the  Position  Document  are  being 
transmitted  to  the  Secretary  of 
Agriculture,  members  of  the  Scientific 
Advisory  Panel,  and  the  registrants  of 
these  products.  Other  interested  persons 
may  obtain  a  copy  of  the  Position 
Document  from  the  contact  person  at  the 
address  given  above.  Comments  from 
these  groups,  as  well  as  from  other 
interested  members  of  the  public  are 
welcome.  The  Agency  will  review  any 
comments  received  in  reaching  its  final 
regulatory  determination. 

in  broad  summary,  the  Agency  has 
determined  that  current  non-wood 
preservative  uses  of  pentachlorophenol 
meet  or  exceed  the  risk  criteria  outlined 
in  40  CFR  162.11.  The  Agency  has  also 


analyzed  the  economic,  social,  and 
environmental  benefits  pf  these  uses.  In 
balancing  risks  and  benefits,  the  Agency 
considered  whether  the  risks  of  each  use 
are  outweighed  by  the  benefits  of  the 
use,  what  risk  reductions  could  be 
achieved,  and  how  risk  reduction 
mearsures  would  affect  the  benefits  of 
the  use. 

The  Agency  has  determined  that  the 
risks  of  the  non-wood  preservative  uses 
of  pentachlorophenol  are  greater  than 
the  social,  economic,  and  environmental 
benefits  of  these  uses.  Accordingly,  the 
Agency  is  proposing  to  deny 
applications  for  and  to  cancel  the 
registration  of  products  for  the  following 
uses: 

1.  Herbicidal  uses: 

a.  Greenhouses. 

b.  Ornamental  lawns  and  edging. 

c.  Rights-of-way. 

d.  Commercial  and  industrial  non-crop 
areas. 

e.  Domestic  dwellings. 

f.  Public  facilities. 

g.  Golf  courses  and  sand  traps, 
h.  Wasteland  and  aquatic  areas. 

2.  Antimicrobial  uses: 

a.  Evaporative  condensers,  air 
washers,  cooling  towers. 

b.  Adhesives,  sealants,  and  canning 
cements. 

c.  Gaskets. 

d.  Photographic  solutions. 

e.  Other  uses  including  latex  paints/ 
rubber,  defoaming  agants,  paper 
coatings,  polyvinyl  chloride  emulsions, 
zinc-silicone  dioxide  coatings,  and 
feathers. 

f.  Textiles/cordage. 

g.  Leather  tannery. 

h.  Marine  caulking/paints. 

3.  Disinfectant  uses: 

a.  Mushroom  houses. 

b.  Construction  materials. 

4.  Mossicide  uses: 

a.  Roofs. 

b.  Lawns. 

5.  Defoliants. 

The  Agency  is  proposing  to  continue 
the  registered  oil  well  water  and  pulp/ 
paper  mill  uses  of  products  containing 
pentachlorophenol,  but  with  amended 
terms  and  conditions  of  registration. 
These  terms  include  the  use  of 
protective  clothing  and  a  reduction  in 
the  level  of  HxCDD  contaminants  in 
pentachlorophenol  products. 

This  Notice  is  organized  into  five 
units.  Unit  I  is  this  Introduction.  Unit  II, 
entitled  "Legal  Background,"  provides  a 
general  discussion  of  the  regulatory 
framework  within  which  this  action  is 
taken.  Unit  III  sets  forth  a  summary  of 
the  bases  for  the  regulatory  actions 
which  the  Agency  proposes  to 
implement  concerning  the  non-wood 
uses  of  pentachlorophenol.  Unit  IV  sets 


forth  the  Agency's  proposed  regulatory 
actions.  Unit  V,  Procedural  Matters, 
describes  the  procedures  which  EPA 
will  follow  in  implementing  its  final 
regulatory  decision. 

II.  Legal  Background 

In  order  to  obtain  a  registration  for  a 
pesticide  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  as 
amended  ("FIFRA"),  an  applicant  for 
registration  must  demonstrate  that  the 
pesticide  satisfies  the  statutory  standard 
for  registration.  That  standard  requires, 
among  other  things,  that  the  pesticide 
perform  its  intended  function  without 
causing  "unreasonable  adverse  effects 
on  the  environment".  FIFRA  section 
3(c)(5).  The  term  "unreasonable  adverse 
effects  on  the  environment"  is  defined 
as  "any  unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide."  FIFRA  section  2(bb).  This 
standard  requires  a  finding  that  the 
benefits  of  each  use  of  the  pesticide 
exceed  the  risks  of  use,  when  the 
pesticide  is  used  in  accordance  with 
commonly  recognized  practice  and  in 
compliance  with  the  terms  and 
conditions  of  registration. 

The  burden  of  proving  that  a  pesticide 
satisfies  the  registration  standard  is  on 
the  proponents  of  registration  and 
continues  as  long  as  the  registration 
remains  in  effect.  Under  section  6  of 
FIFRA,  the  Adn^nistrator  may  cancel 
the  registration 'of  a  pesticide  or  require 
modification  of  the  terms  and  conditions 
of  registration  whenever  it  is  determined 
that  the  pesticides  causes  unreasonable 
adverse  effects  on  the  environment.  The 
Agency  created  the  Special  Review 
process  to  facilitate  the  identification  of 
pesticide  uses  which  may  not  satisfy  the 
statutory  standard  for  registration  and 
to  provide  an  informal  procedure  to 
gather  and  evaluate  information  about 
the  risks  and  benefits  of  these  uses. 

The  regulations  governing  the  Special 
Review  process  provide  that  a 
rebuttable  presumption  shall  arise  if  a 
pesticide  meets  or  exceeds  a  risk 
criterion  set  out  in  the  regulations.  40 
CFR  162.11(a)  and  (b).  The  Agency 
announces  that  a  Special  Review  has 
arisen  by  issuing  a  notice  for  publication 
in  the  Federal  Register.  Registrants  and 
other  interested  persons  are  invited  to 
review  the  data  upon  which  the  review 
is  based  and  to  submit  data  and 
information  to  rebut  the  presumption  by 
showing  that  the  Agency's  initial 
determination  of  risk  was  in  error,  or  by 
showing  that  use  of  the  pesticide  is  not 
likely  to  result  in  any  significant  risk  to 
humans  or  the  environment.  In  addition 
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to  submitting  evidence  to  rebut  the  risk 
presumption,  commenters  may  submit 
evidence  as  to  whether  the  economic 
social  and  environmental  beneflts  of  the 
use  of  the  pesticide  outweigh  the  risks  of 
use.  Unless  all  presumptions  of  risk  are 
rebutted,  the  Special  Review  is 
concluded  by  issuance  of  a  Notice  of 
Intent  to  Cancel. 

Section  6(b)  of  FIFRA  requires  EPA  to 
submit  all  proposed  Notices  of  Intent  to 
Cancel  to  the  Secretary  of  Agriculture 
for  comment.  Accordingly,  the  Agency 
has  sent  a  copy  of  this  Notice  and  the 
Position  Document  to  the  Secretary  and 
has  requested  comment  within  the  next 
30  days.  Section  25(d)  of  FIFRA  requires 
EPA  to  solicit  the  views  of  the  Scientific 
Advisory  Panel,  as  well.  The  Agency 
has  provided  the  same  materials  to  the 
members  of  the  Panel,  asking  for  their 
comments  within  30  days. 

In  addition,  while  not  required  to  do 
so  by  statute,  EPA  has  decided  to  afford 
all  interested  persons  an  opportunity  to 
comment  on  the  basis  for  the  proposed 
action  while  the  proposed  action  is 
under  review  by  the  Secretary  of 
Agriculture  and  members  of  the 
Scientific  Advisory  Panel.  Accordingly, 
appropriate  steps  are  being  taken  to 
make  copies  of  the  position  document 
available  to  registrants  and  other 
interested  persons  at  the  time  the 
decision  documents  are  transmitted  for 
external  review.  Interested  persons  will 
be  allowed  a  60-day  period  of  time  to 
comment. 

After  this  review  period,  the  Agency 
will  make  any  changes  in  the  proposed 
action  which  are  deemed  appropriate  as 
a  result  of  the  comments  received.  The 
Agency  will  then  proceed  to  implement 
the  desired  regulatory  action  by 
preparing  appropriate  documents  and 
issuing  them  in  the  manner  prescribed 
by  the  statute  and  by  the  Agency's  rules. 
These  procedures  are  described  in  Unit 
IV. 

In  determining  whether  the  use  of  a 
pesticide  poses  risks  which  are  greater 
than  the  benefits,  the  Agency  considers 
possible  changes  to  the  terms  and 
conditions  of  registration  which  can 
reduce  risks,  and  the  impacts  of  such 
modifications  on  the  benefits  of  use.  If 
the  Agency  determines  that  such 
changes  reduce  risks  to  the  level  where 
the  benefits  outweigh  the  risks,  it  may 
require  that  such  changes  be  made  in 
the  terms  and  conditions  of  the 
registrations.  Alternatively,  the  Agency 
may  determine  that  no  change  in  the 
terms  and  conditions  of  a  registration 
will  adequately  assure  that  use  of  the 
pesticide  will  not  pose  an  unreasonable 
adverse  effect.  In  the  latter  case,  the 
Agency  will  issue  a  Notice  of  Intent  to 
Cancel  the  registration.  Adversely 


affected  persons  may  also  request  a 
hearing  on  the  cancellation  of  a 
specified  registration  and  use,  and,  if 
they  do  so  in  a  legally  effective  manner, 
that  registration  and  use  will  be 
maintained  pending  a  decision  at  the 
close  of  an  administrative  hearing. 

III.  Determinations  and  Announcement 
of  Regulatory  Actions 

The  Agency  has  considered 
information  regarding  the  risks  of  the 
non-wood  preservative  uses  of  ^ 

pentachlorophenol  as  well  as  the 
economic  and  other  benefits  associated 
with  the  use  of  these  chemicals. 
Detailed  information  on  the  risk  and 
benefit  information  considered  by  the 
Agency  appears  in  the  PD  2/3,  which 
sets  forth  the  Agency's  reasons  for 
concluding  this  special  Review. 

A.  Determinations  of  Risk 

Pentachlorophenol,  commonly  called 
■penta,"  is  a  buff  colored  crystal 
manufactured  by  the  chlorination  of 
molten  phenol  with  a  catalyst  The 
major  commercial  forms  of  penta  are  as 
an  unmodified  phenol,  a  sodium  salt 
and,  to  a  lesser  extent,  a  potassium  salt. 

The  pentachlorophenol  Special 
Review  was  based  on  infomiation 
indicating  that  pentachlorophenol  poses 
the  risks  of  fetotoxicity  and,  due  to  the 
HxCDD  and  HCB  contaminants, 
oncogenicity  to  humans.  The  range  of 
Margins  of  Safety  (MOS)  for  fetotoxic 
effects  for  pentachlorophenol  is 
.18-  >  10,000.  The  ranges  of  MOS  values 
for  fetotoxic  effects  for  HxCDD  are 
.39-  >  10,000  and  5.9-  >  10.000. 
considering  15  ppm  and  1  ppm, 
respectively.  The  oncogenic  risk 
estimates  using  average  daily  lifetime 
HxCDD  exposure  range  from  10"*— 10"* 
considering  15  ppm  HxCDD,  and 
10"*— 10" •considering  1  ppm  HxCDD.  In 
assessing  risks  associated  with  these 
chemicals,  the  Agency  has  considered 
two  factors:  The  toxic  effects  of  the 
chemical  and  the  anticipated  extent  of 
exposure.  Each  will  be  discussed  below. 

Fetotoxicity.  The  Agency  has 
reviewed  studies  on  the  fetotoxic  effects 
of  purified  and  commercial  grade  penta 
in  rats.  Teratogenic  effects  were 
reported  when  rats  were  exposed  to  two 
unspecified  isomers  of  HxCDD  and  mice 
were  exposed  to  HCB. 

The  Agency  has  evaluated  the  data 
regarding  the  fetotoxic  ejects  of 
pentachlorophenol  and  has  concluded 
that  it  has  the  potential  of  fetotoxcity  in 
humans. 

Oncogenicity.  The  Agency  has 
evaluated  studies  in  which  oral 
administration  of  HxCDD  to  both  rats 
and  mice  caused  an  increased  incidence 
of  neoplastic  nodules  and  carcinomas. 


Dietary  administration  of  HCB  to 
hamsters  caused  in  increased  incidence 
of  hepatomas.  References  to  these 
studies  appear  in  the  PD  2/3,  along  with 
the  Agency's  analyses  of  public 
comments  concerning  oncogenicity. 

Exposure  assessment.  Exposure  data 
indicate  that  applicators  are  subject  to 
dermal  and  inhalation  exposure  to 
products  containing  penfa.  The 
application  of  pentachorophenol  into  oil' 
well  flood  waters  and  pulp/paper  mill 
solutions  is  by  injection  pump.  There  is 
negligible  exposure  as  a  result  of  this 
use  of  pentachlorophenol.  Quantitative 
exposure  estimates  for  each  use  are 
listed  in  Table  II-6  of  the  PD  2/3  for  the 
non-wood  preservative  uses  of 
pentachlorophenol. 

B.  Determination  of  Benefits 

The  risks  for  all  use  situations  are  of 
sufficient  magnitude  to  require  the 
Agency  to  determine  whether  they  are 
offset  by  their  social,  economic,  or 
environmental  benefits. 

The  non-wood  uses  of 
pentachlorophenol  fall  into  the  following 
categories:  Herbicides,  antimicrobials, 
disinfectants,  mossicides.  and 
defoliants. 

Pentachlorophenol  is  registered  for 
use  on  the  following  sites  as  a  non- 
specific, non-residual  contact  herbicide: 
Greenhouses,  ornamental  lawns,  rights- 
of-way,  commerical  and  industrial  non- 
crop  areas,  domestic  dwellings,  medical 
facilities,  schools,  golf  courses,  sand 
traps,  wasteland  areas,  aquatic  areas 
and  drainage  ditch  banks. 

Uses  of  pentachlorophenol  as  an 
antimicrobial  agent  to  control  bacterial 
and  fungal  growth  include:  Working 
solutions  (oil  well  flood  waters, 
evaporative  condenser  cooling  waters, 
cooling  tower  waters,  air  washers); 
finished  product  preservative  (adhesives 
and  sealants,  latex  paints,  rubber 
articles,  defoaming  agents,  paper 
coatings,  polyvinyl  chloride  emulsions  in 
food-related  products,  zinc-silicone 
dioxide  matrix  coatings  in  reusable  bulk 
food  storage  containers,  and  water- 
based  gasketing  compounds  for  food 
applications,  photographic  developing 
solutions,  cements  in  food  can  ends  and 
seams,  feathers):  working  fluids  and 
process  chemicals  in  the  textile  industry'; 
pulp  and  paper  mill  solutions  and 
products;  leather  tannery  solutions  and 
products;  and,  marine  anti-fouling 
agents. 

Pentachlorophenol  is  also  used  as  a 
disinfectant  in  mushroom  houses  and  a 
mildewicide  in  a  variety  of  construction 
materials. 
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As  a  mossicide.  pentachlorophenol  is 
used  to  control  moss  on  lawns  and 
roofs. 

Pentachlorophenol  is  registered  as  a 
defoliant  aid  in  seed  crop  harvesting  of 
alfalfa,  clover,  birds  foot  trefoil,  and 
lespedeza. 

A  brief  summary  of  the  projected 
economic  impact  for  each  use  is 
provided  below.  A  more  detailed 
discussion  of  the  economic  impacts  is 
found  in  the  PD  2/3. 

1.  Herbicidal  uses:  There  are 
numerous,  less  costly  alternatives 
whose  efficacy  is  equal  to  or  greater 
than  penfa.  The  Agency  does  not  expect 
the  cancellation  of  these  uses  to  cause 
significant  economic  impact. 

2.  Antimicrobial  Uses: 

a.  OJl  well  water  and  pulp/paper  mill 
solutions.  Pentachlorophenol  is  used  to 
control  microorganism  growth  in  oil  well 
water  and  pulp/paper  mill  solutions. 
While  there  are  no  data  to 
quantitatively  estimate  the  benefits 
associated  with  these  uses,  data 
indicate  that  pentachlorophenol  is 
effective  against  fungi  and  some  of  the 
available  alternatives  have 
disadvantages  such  as  foaming  and 
corrosion  of  surfaces. 

b.  Evaporative  condensors,  air 
washers,  and  cooling  towers.  The 
Agency  believes  the  economic  impacts 
of  cancellation  of  these  uses  to  be  small, 
based  on  low  usage  and  availabilitjTof 
alternatives. 

c.  Adhesives,  sealants,  and  canning 
cements.  Alternatives  are  available  for 
these  uses  and  the  economic  impact  of 
cancellation  will  not  be  signiHcant. 

d.  Gaskets.  While  there  are  no  viable 
alternatives,  the  economic  impact  of 
cancellation  will  not  be  significant 
because  of  low  usage. 

(e)  Photographic  developing  solutions. 
1/Vhile  there  are  no  alternatives  for  this 
Vnse,  aside  from  improved  housekeeping 
pl^tices,  the  economic  impact  is  not 
expected  to  be  significant  because  of 
low  usage. 

f.  Other  uses  including  latex  paints/ 
rubber,  defoaming  agents,  paper 
coatings,  polyvinyl  chloride  emulsions, 
zinc-silicone  dioxide  coatings,  and 
feathers.  The  Agency  believes  that 
cancellation  of  these  uses  will  not  result 
in  significant  economic  impacts  based 
on  the  low  usage  and  the  cost 
differences  between  available 
alternatives  and  pentachlorophenol. 

g.  Textile/cordage.  There  are 
numerous  alternatives  for  these  uses 
and  data  indicate  that  usage  has 
dropped  between  1978  and  1981.  The 
Agency  does  not  believe  that 
cancellation  will  result  in  a  significant 
economic  impact. 


h.  Leather  tannery.  There  are 
numerous  alternatives  for  these  uses 
and  data  indicate  that  usage  has 
dropped  over  the  years.  The  Agency 
does  not  believe  that  cancellation  will 
result  in  a  significant  economic  impact. 

i.  Marine  caulking/paints. 
Alternatives  exist  for  these  uses  and  the 
Agency  does  not  believe  that 
cancellation  will  result  in  a  significant 
economic  impact. 

3.  Disinfectant  uses: 

a.  Mushroom  houses.  Alternatives 
exist  for  this  use  and,  despite  its  usage 
by  approximately  one  third  of  the 
mushroom  industry,  cancellation  is 
expected  to  have  a  minor  impact, 
relative  to  the  value  of  the  affected 
produce. 

b.  Construction  materials.  The 
Agency  has  no  data  indicating  that 
pentachlorophenol  is  still  used  in  these 
materials.  The  Agency  bplievcs  that  any 
economic  impact  will  not  be  significant. 

4.  Mossicide  Uses: 

a.  Roofs.  Few  alternatives  are 
available  for  this  use.  Significant  local 
impacts  from  cancellation  may  occur, 
these  impacts  will  probably  be  confined 
to  the  northwestern  States. 

b.  Lawns.  Few  alternatives  are 
available  for  this  use.  Significant  local 
impacts  from  cancellation  may  occur 
and  should  be  confined  to  the 
northwestern  States. 

5.  Defoliant  uses:  Alternatives  for 
these  uses  are  available  and  the  impact 
of  cancellation  will  not  be  significant. 

C.  Determination  of  Unreasonable 
Adverse  Effects 

Based  on  the  determinations 
summarized  above  and  discussed  in 
greater  detail  in  the  PD  2/3,  the  Agency 
is  proposing  to  initiate  the  following 
regulatory  actions  and  this  document 
shall  constitute  its  notice  of  intent 
regarding  these  actions. 

The  Agency  has  determined  that  the 
risk  arising  from  all  uses,  except  the  oil 
well  water  injection  and  pulp/paper  mill 
uses,  are  greater  than  the  social, 
economic,  and  environmental  benefits 
arising  from  these  uses  and  that  the 
registrations  of  these  uses  should  be 
cancelled  and  applications  for  these 
uses  should  be  denied.  The  use  of 
pentachlorophenol  as  mossicide  on 
lawns  and  roofs  may  result  in  a 
significant  economic  impact  in  the 
northwestern  States  of  Washington  and 
Oregon.  However,  the  estimated 
oncogenic  risks  associated  with  this  use 
range  from  10"'  to  10"*  for  15  ppm  and  1 
ppm  HxCCD,  respectively.  The  MOS 
values  for  fetotoxic  effects  range  from 
.39  to  3.3  for  15  ppm  HxCDD  and  5.9  to 
50  for  1  ppm,  respectively. 


The  Agency  has  determined  that  the 
risks  associated  with  the  oil  well  water 
and  pulp/paper  mill  uses  do  not 
outweigh  the  social,  economic,  and 
environmental  benefits  provided 
impermeable  gloves  are  worn  during  the 
handling  of  pentachlorophenol;  eating, 
drinking,  and  smoking  is  prohibited 
during  application;  and  the  level  of 
lIxCCD  is  reduced  to  1  ppm. 

D.  Proposed  Regulatory  Actions 

Based  on  the  determinations 
summarized  above  and  discussed  in 
greater  detail  in  the  PD  2/3,  the  Agency 
has  determined  that  most  uses  of 
pesticide  products  containing 
pentachlorophenol  do  not  meet  the 
statutory  standard  for  registration  under 
FIFRA  and  that  there  are  no 
modifications  of  the  terms  and 
conditions  of  registration  which  could 
bring  these  products  into  compliance 
with  the  statute.  Accordingly,  EPA 
proposes  to  take  the  following 
regulatory  actions  necessary  to 
eliminate  environmental  exposure  to 
pentachlorophenol  products. 

1.  Federally  registered  pesticide 
products.  Unless  comment  on  this 
Notice  convinces  the  Agency  otherwise. 
EPA  proposes  to  continue  the 
registrations  of  pentachlorophenol 
products  registered  for  use  in  oil  well 
water  and  pulp/paper  mills  but  amend 
the  terms  and  conditions  of  the 
registration  to  require  that  impermeable 
gloves  be  worn  during  the  handling  of 
pentachlorophenol  and  that  the  HxCDD 
content  be  required  to  be  reduced  from 
15  ppm  to  1  ppm.  Labels  of 
pentachlorophenol  products  registered 
for  the  two  uses  mentioned  above  would 
be  modified  to  include  the  following 
statement: 

Applicators  must  wear  gloves 
impervious  to  pentachlorophenol  {e.g., 
polyvinyl  acetate  (PVA),  polyvinyl 
choride  (PVC),  neoprene,  NBR  (Buna-N). 
and  nitrile)  in  all  situations  where 
dermal  contact  is  expected. 

Additionally,  EPA  proposes  to  cancel 
the  registration  of  each  Federally 
registered  pesticide  product  for  non- 
wood  preservative  uses  of  the  active 
ingredient  pentachlorophenol  whether 
regist€!red  under  FIFRA  sec.  3  or  sec. 
24(c). 

1.  Heribicidal  uses: 

a.  Greenhouses. 

b.  Ornamental  lawns  and  edging. 

c.  Rights-of-way. 

d.  Commercial  and  industrial  non-crop 
areas. 

e.  Domestic  dwellings. 

f.  Public  facilities. 

g.  Golf  courses  and  sand  traps, 
h.  Wasteland  and  aquatic  areas. 
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2.  Antimicrobial  uses: 

a.  Evaporative  condensors.  air 
washers,  cooling  towers. 

b.  Adhesives.  sealants,  and  canning 
cements. 

c.  Gaskets. 

d.  Photographic  solutions. 

e.  Other  uses  including  latex  paints/ 
rubber,  defoaming  agents,  paper 
coatings,  polyvinyl  chloride  emulsions, 
zinc-silicone  dioxide  coatings,  and 
feathers. 

f.  Textiles/cordage. 

g.  Leather  tannery. 

h.  Marine  caulking/paints. 

3.  Disinfectant  uses: 

a.  Mushroom  houses. 

b.  Construction  materials. 

4.  Mossicide  uses: 

a.  Roofs. 

b.  Lawns. 

5.  Defoliants. 

2.  "Intrastate" pesticide  products. 
Using  the  procedures  described  in  Unit 
IV.B  of  this  Notice,  EPA  will  require 
producers  of  "intrastate"  products 
containing  pentachlorophenol  to  submit 
applications  for  Federal  registration  of 
their  pesticide  products.  If  a  timely 
application  is  not  received,  EPA  will 
treat  the  producer's  previously 
submitted  Notice  of  Intent  to  Apply  as 
an  application.  Unless  comment  on  this 
Notice  convinces  the  Agency  otherwise, 
EPA  proposes  to  deny  all  such 
applications. 

3.  Existing  stqcks.  Under  the  authority 
of  FIFRA  section  6(a)(1)  and  (b),  EPA 
proposes  to  establish  certain  limitations 
on  the  sale,  distribution,  and  use  of 
existing  stocks  of  pentachlorophenol 
products  subject  to  any  final 
cancellation  Notice.  EPA  proposes  to 
define  the  term  "existing  stocks"  to 
mean  any  quantity  of  pentachlorophenol 
product  in  the  United  States  on  the  date 
of  the  Agency's  final  Notice  of  Intent  to 
Cancel  that  has  been  formulated, 
packaged,  and  labeled  and  that  either  is 
being  held  for  shipment  or  release  or  has 
been  shipped  or  released  into 
commerce. 

EPA  proposes  to  allow  the  sale  and 
distribution  of  those  existing  stocks  of 
pentachlorophenol  products  for  up  to  1 
year  after  publication  of  the  Agency's 
final  Notice  of  Intent  to  Cancel  in  the 
Federal  Register.  Further,  EPA  proposes 
to  allow  use  of  existing  stocks  for  up  to 
2  years  following  the  date  of  publication 
of  the  Agency's  final  Notice  of  Intent  to 
Cancel  in  the  Federal  Register.  In  order 
to  implement  this  proposed  requirement. 
EPA  may  also  require  registrants  to 
relabel  existing  stocks  in  their 
possession  to  indicate  the  time 
limitations  on  distribution,  sale,  and  use. 
In  addition,  EPA  may  also  require 
regislrantF  to  contact  commercial 


distributors  of  pentaf;hlorophenol 
products,  to  inform  them  of  the  time 
limitations  on  distribution,  sale,  and  use. 
and  to  provide  supplemental  labeling 
reflecting  the  time  limitations  for 
existing  stocks  in  the  possession  of  the 
commercial  distributors. 

Following  expiration  of  the  time 
limitations  on  distribution,  sale,  or  use 
of  existing  stocks,  disposal  of  existing 
stocks  would  be  in  accordance  with  the 
requirements  of  the  Resources 
Conservation  and  Recovery  Act. 

IV.  Procedural  Matters 

This  Notice  announces  the  Agency's 
proposal  to  prohibit  use  of 
pentachlorophenol  by  cancelling  all 
Federally  registered  uses  and  by 
denying  all  applications  for  Federally 
registered  use  of  intrastate  products, 
except  the  oil  well  water  and  the  pulp/ 
paper  mill  uses.  This  unit  of  the  Notice 
describes  the  procedures  for  referral  of 
this  Notice  to  the  Secretary  of 
Agriculture  and  the  Scientific  Advisory 
Panel  for  review  as  required  by  FIFRA 
sections  6(b)  and  25(d).  In  addition,  this 
unit  describes  the  procedures  EPA  will 
follow  to  implement  its  regulatory 
decision  for  intreatate  pesticide 
products  once  a  final  decision  is  issued. 

Finally,  under  sections  6(b)(l]  and 
3(c)(6)  of  FIFRA,  applicants,  registrants, 
and  certain  other  adversely  affected 
parties  would  be  able  to  request  a 
hearing  on  any  cancellation  and  denial 
actions  that  the  Agency  finally  initiates. 
Unless  a  hearing  is  properly  requested 
with  regard  to  a  particular  registration 
or  application,  the  registration  would  be 
cancelled  or  the  application  denied.  This 
unit  of  the  Notice  also  explains  how 
such  persons  will  be  able  to  request  a 
hearing  in  the  event  that  EPA  issues  a 
final  cancellation  and  denial  Notice 
(and  the  consequences  of  requesting  a 
hearing  and  failing  to  request  a  hearing 
in  accordance  with  those  procedures). 

A.  Referral  to  the  Secretary  of 
Agriculture  and  the  Scientific  Advisory 
Panel 

As  required  by  FIFRA  sees.  6(b)  and 
25(d),  EPA  has  transmitted  copies  of  this 
Notice,  together  with  the  supporting  PD 
2/3,  to  the  Secretary  of  Agriculture  and 
the  Scientific  Advisorj'  Panel.  (See  Unit 
II) 

If  either  the  Secretary  or  the  Panel 
comments  in  writing  on  EPA's  proposed 
action  within  30  days  of  receipt  of  the 
proposal,  EPA  must  issue  the  comments 
and  EPA's  responses  with  the  final 
Notice  of  Intent  to  Cancel  for 
publication  in  the  Federal  Register. 
Moreover,  unless  the  time  constraints 
are  waived  or  modified,  the  Agency  may 
not  issue  the  final  Notice  of  Intent  to 


Cancel  sooner  than  60  day.3  after 
sending  this  Notice  to  the  Secretary  and 
the  Panel.  If  neither  the  Secretary  nor 
the  Panel  comments  within  the  30  days, 
however,  EPA  could  issue  its  final 
Notice  of  Intent  to  Cancel  at  the  end  of 
the  30-day  comment  period. 

B.  Intrastate  Products 

Historically,  the  registration 
requirements  imposed  on  intrastate 
products  have  differed  from  the 
requirements  for  products  distributed  in 
interstate  commerce.  As  described 
below,  these  di^erences  dictate  that  the 
Agency  use  special  procedures  for 
bringing  intrastate  products  into 
conformity  with  the  final  regulatory 
decisions  reached  in  this  Special 
Review. 

Prior  to  1972.  pesticides  produced  and 
distributed  solely  in  intrastate 
commerce  were  not  subject  to 
registration  or  any  other  requirements  of 
FIFRA.  The  1972  amendment  to  FIFRA  ^ 
for  the  first  time  made  it  a  violation  of 
Federal  law  to  sell  or  distribute 
unregistered  intrastate  pesticide 
products.  EPA  issued  registration 
regulations  (40  CFR  Part  162) 
implementing  the  1972  amendments 
which,  among  other  things,  required 
immediate  registration  of  all  intrastate 
products  unless  the  products  were 
currently  registered  by  a  State  and  the 
producer  submitted  a  notice  of 
application  for  Federal  registration  to 
the  Agency.  40  CFR  162.17.  Under  this 
regulation,  notices  of  application  were 
filed  for  numerous  pentachlorophenol 
products  which  are  now  being 
considered  in  this  Special  Review 
proceeding.  The  regulation  further 
provided  that,  before  taking  any 
enforcement  action  against  any 
unregistered  intrastate  product 
complying  with  40  CFR  162.17,  the 
agency  would  notify  the  producer  of  the 
product  that  he  was  required  to  submit  a 
complete  application  for  Federal 
registration,  and  the  Agency  would 
review  and  rule  on  the  application. 

Accordingly,  in  order  to  bring  these 
intrastate  products  into  conformity  with 
the  Agency's  final  regulatory  decision. 
EPA  hereby  notifies  the  producers  of  all 
potentially  affected  intrastate 
pentachlorophenol  products  that  they 
are  required  to  submit  a  complete 
application  for  Federal  registration.  The 
Agency  has  decided  to  require  that 
these  applications  must  be  submitted  ' 
within  60  days  of  the  date  on  which  this 
Notice  is  published  in  the  Federal 
Register  or  the  date  on  which  the 
intrastate  producer  receives  a  copy  ol 
this  Notice,  whichever  is  later.  If  an 
intrastate  producer  fails  to  submit  a 
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timely  application.  EPA  will  consider  his 
Notice  of  Intent  to  Apply  as  an 
application  for  Federal  registration  for 
purposes  of  the  review  described  below. 

In  addition,  for  purposes  of  FIFRA 
Section  3(c](6],  this  Notice  also 
constitutes  a  Notice  of  Intent  to  Deny 
applications  of  most  non-wood 
preservative  uses  of  pentachlorophenol, 
submitted  pursuant  to  40  CFR  162.17. 
The  statute  provides  applicants  with  a 
3G-day  period  in  which  to  correct  the 
application  to  make  it  acceptable  for 
registration.  EPA,  however,  has 
proposed  a  determination  that  there  are 
no  changes  in  the  terms  and  conditions 
of  most  non-wood  preservative  uses  of 
pentachlorophenol  products  that  would 
make  pentachlorophenol  products 
acceptable  for  registration.  Intrastate 
producers  may,  if  they  choose,  submit 
applications  for  registration  with 
additional  terms  and  conditions  on  use 
that  they  feel  would  satisfy  the  statutory 
standards  for  registration.  If  EPA  issues 
a  final  notice  of  intent  to  cancel 
registrations  for  most  non-wood  uses  of 
pentachlorophenol,  it  will  also  issue  a 
Hnal  notice  denying  applications 
pursuant  to  40  CFR  162.17, 

EPA  will  review  all  applications 
submitted.  If  EPA  decides,  based  on 
comments  received  on  this  Notice,  to 
issue  a  final  notice  allowing  continued 
use  of  most  non-wood  preservative  uses 
of  pentachlorophenol  under  some 
circumstances,  EPA  will  notify 
intrastate  producers  of  that  decision  and 
allow  them  at  least  30  days  in  which  to 
make  changes  that  would  allow  EPA  to 
approve  the  application.  If  the 
application  has  not  been  corrected 
within  the  period  allowed  so  that  EPA 
would  approve  it,  the  application  may 
be  denied.  On  the  other  hand,  if,  after 
reviewing  the  comments  on  this  Notice, 
EPA  decides  that  it  is  still  necessary  to 
cancel  most  registered  uses  of  the  non- 
wood  preservative  uses  of 
pentachlorophenol.  the  Agency  will 
issue  a  final  Notice  of  Denial  for  all 
applications  for  Federally  registered 
non-wood  preservative  uses  of 
intrastate  pesticide  products  containing 
pentachlorophenol. 

Under  FIFRA  section  3(c)(6).  the 
issuance  of  a  denial  entitles  an 
applicant,  or  other  interested  person 
with  the  concurrence  of  the  applicant  to 
request  an  adjudicatory  hearing  to 
challenge  the  denial  decision.  The 
procedures  for  requesting  a  hearing  and 
the  consequences  of  not  filing  a  request 
are  discussed  below  in  Unit  IV.C. 

Concurrent  with  publication  of  this 
Notice,  EPA  will  send  a  letter,  together 
with  a  copy  of  this  Notice,  to  the 
producers  of  all  potentially  affected 
intrastate  pesticides.  This  letter  will 


announce  that  EPA  has  issued  its 
Preliminary  Notice  of  Determination  and 
that  the  pubhc  may  comment  on  the 
Agency's  proposed  regulatory  position 
regarding  the  registrability  of  various 
non-wood  preservative  uses  of 
pentachlorophenol.  This  letter  will  also 
describe  the  procedures  that  the  Agency 
will  follow  in  assuring  that  all  sale  and 
distribution  of  intrastate  products  will 
comply  with  the  terms  of  the  final 
decision  on  the  non-wood  preservative 
uses  of  pentachlorophenol.  Specifically, 
the  letter  will  inform  intrastate 
producers  that  they  are  required  to  file 
applications  for  Federal  registration  of 
their  products  within  60  days  of  receipt 
of  the  Agency's  letter  or  within  60  days 
of  publication  of  this  Notice  in  the 
Federal  Register,  whichever  is  later. 
Finally,  the  letter  will  explain  other 
rights  and  obligations  of  intrastate 
producers  under  FIFRA,  the  registration 
regulations,  and  the  procedures 
described  in  this  Notice. 

C.  Procedures  for  Requesting  a 
Cancellation  or  Denial  Hearing 

Registrants,  apphcants.  and  other 
parties  who  would  be  adversely  affected 
by  any  decision  to  cancel  or  deny 
applications  for  the  registration  for  the 
non-wood  preservative  uses  of 
pentachlorophenol  would  be  entitled  to 
request  a  hearing  in  which  to  contest 
EPA's  final  decision  to  cancel 
registrations  and  deny  applications. 
Under  FIFRA,  they  must  submit  their 
requests  for  a  hearing  within  30  days 
either  of  receipt  of  the  fmal  Notice  of 
Intent  to  Cancel  or  Notice  of  Denial  or  of 
its  publication  in  the  Federal  Register, 
whichever  is  later.  In  addition,  a  hearing 
request  would  have  to  contain  certain 
information  concerning  the  basis  of  the 
request,  as  EPA  will  explain  in  detail  in 
any  final  Notice  of  Intent  to  Cancel  or 
Notice  of  Denial.  If  a  timely,  properly 
formulated  hearing  request  is  submitted, 
the  product  registrations  which  are  the 
subject  of  the  request  will  remain  in 
effect  during  the  cancellation  hearing. 
Similarly,  applications  with  respect  to 
which  valid  and  timely  hearing  requests 
have  been  filed  remain  pending  unless 
and  until  they  are  denied  or  granted  by 
order  of  the  Administrator  at  the 
conclusion  of  the  hearing. 

If  a  proper  and  timely  hearing  request 
is  not  submitted  for  a  product, 
registration  of  that  product  would  be 
cancelled,  or  in  the  case  of  intrastate 
products,  the  application  would  be 
finally  denied  by  operation  of  law  30 
days  after  the  final  Notice  of  Intent  to 
Cancel  or  Notice  of  Denial  was  issued. 
A  final  cancellation  or  denial  would 
have  the  effect  of  prohibiting  further 
sale  and  distributioni  except  as 


specified  in  the  existing  stocks 
provisions  of  the  Notice. 

It  should  be  noted  that  registrants  and 
applicants  are  not  required  to  request  a 
hearing  at  this  time  in  order  to  be 
allowed  to  continue  to  sell  and 
distribute  their  products. 

Dated:  November  20. 1984. 

lohn  A.  Moors, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

|FR  Doc  M-31968  FiliK)  12-11-M:  ft4S  ani| 
MLUNG  COOE  (SeO-SO-M 

IPP1G2539/T468;  FRL-2732-5] 

Methoprene;  Renewal  of  Temporary 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  renewed  temporary 
tolerances  for  residues  of  the  insect 
growth  regulator  methoprene  in  or  on 
certain  raw  agricultural  commodities. 
DATE:  These  temporary  tolerances 
expire  September  21, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Timothy  Gardner,  Product 
Manager  (PM)  17,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street  SW.. 
Washington,  D.C.  20460 
Office  location  and  telephone  number: 
Rm.  207.  CM«2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  (703-557- 
2690). 

SUPPt^MENTARY  INFORMATION:  EPA 

issued  a  notice  that  was  published  in  the 
Federal  Register  of  November  17, 1982 
(47  FR  51790)  stating  that  temporary 
tolerances  had  been  established  for 
residues  of  the  insect  growth  regulator 
methoprene  [iaopTopyl  [E,E)-li- 
methoxy-3,  7,ll-trimethyl-2.4 
dodecadienoate  in  or  on  the  raw 
agricultural  commodities  almonds, 
cashews,  chestnuts,  cocoa  beans,  coffee 
beans,  hazelnuts,  macadamia  nuts, 
pecans,  walnuts,  dried  beans  and  dried 
peas  at  10.0  parts  per  million  (ppm)  and 
would  expire  June  21, 1984.  These 
tolerances  were  renewed  in  response  to 
pesticide  petition  PP 1G2539  submitted 
by  Zoecon  Corporation,  975  California 
Ave..  Palo  Alto.  CA  94304.  A  related 
food  additive  regulation  [FAP  1H5312/ 
R711J  establishing  temporary  tolerances 
for  the  insect  growth  regulator  in  or  on 
raisins,  wheat  flour,  macaroni  (wheat), 
rice  cereal,  rye  cereal,  barley  cereal, 
wheat  cereal,  corn  cereal,  com  meal, 
grits,  hominy,  oat  cereal,  spices,  dry  dog 
food,  dried  apples,  dried  apricots,  dried 
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peaches,  and  dried  prunes  at  10.0  ppm 
appears  elsewhere  in  this  issue  of  the 
Federal  Register. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  20954-EUP-20. 
which  is  being  renewed  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended. 
(Pub.  L.  95-396.  92  Stat.  819;  7  U.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  a  renewal  of  the 
temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  renewed  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Zoecon  Corp.  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance,  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  September  21, 
1986.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  above 
raw  agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 


(Sec.  408(j),  68  Stat.  516  (21  U.S.C.  345a(j))) 

Dated:  November  27. 1984. 
Douglas  D.  Campt, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

|FR  Doc  B«-319S7  Filed  12-11-M:  »Ai  tm\ 
BILLINQ  COOC  WM-90-M 


(PP  4G3037/T472;  FRL-2734-31 

Iprodione;  Establishment  of 
Temporary  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  the  fungicide  iprodione,  its 
isomer,  and  its  metabolite  in  or  on 
certain  raw  agricultural  commodities. 
These  temporary  tolerances  were 
requested  by  Rhone-Poulenc,  Inc. 
DATE:  There  temporary  tolerances 
expired  September  30, 1984. 
FOR  FURtXER  INFORMA'HON  CONTACT: 
By  mail:  Henry  Jacoby,  Product  Manager 
(PM)  21.  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  D.C.  20460 
Office  location  and  telephone  number: 

Rm.  229,  CM«2, 1921  Jefferson  Davis 

Highway,  Arlington.  VA  (703-557- 

1900). 
SUPPlfMENTARY  INFORMATION:  Rhone- 
Poulenc,  Inc.,  Agrochemical  Division, 
P.O.  Box  125  Monmouth  Junction,  NJ 
08852,  has  requested  in  pesticide 
petition  PP  4G3037  the  establishment  of 
temporary  tolerances  for  the  combined 
residues  of  the  fungicide  iprodione  [3- 
(3,5-dichlorophenyl)-Ar-(l-methylethy  1)- 
2,4-dioxo-l-imidazolidine-carboxamidel. 
its  isomer  (3-{l-methylethy  l]-A^-3,5- 
dichloropheny  l)-2,4-dioxo-l- 
imidazolidinecarboxami^e],  and  its 
metabolite  (3-(3,5-dichloropheny  l)-2,4- 
dioxo-1-imidazolidinecarboxamide),  in 
or  on  the  raw  agricultural  commodities 
peanuts  at  0.1  part  million  (ppm),  peanut 
forage  and  haw  at  150  ppm,  and  peanut 
hulls  at  7.0  ppm;  and  for  the  combined 
residues  of  iprodione  and  its  non- 
hydroxylated  metabolites  in  or  on  the 
raw  agricultural  commodities  meat,  fat. 
and  meat  byproducts  (excluding  liver 
and  kidney)  of  cattle,  hogs,  goats, 
horses,  and  sheep  at  0.6  ppm,  kidney  of 
cattle,  hogs,  goats,  horses,  and  sheep  at 
3.0  ppm,  liver  of  cattle,  hogs,  goats, 
horses,  and  sheep  at  2.0  ppm,  meat,  fat. 
and  meat  byproducts  of  poultry  at  0.05 
ppm,  and  eggs  at  0.01  ppm. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
argicultural  commodities  when  treated 


in  accordance  with  the  provisions  of  the 
experimental  use  permit  359-EUP-66, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  (Pub.  L  95- 
396,  92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experintental  use 
permit  and  with  the  following  . 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Rhone-Poulenc.  Inc.,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expired  September 
30. 1984.  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocations  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirments  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requireemnts  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534.  94  Stat.  1164,  5  U.S.C.  610-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 
(Sec.  408(1).  68  Stat.  516  (21  U.S.C.  346a(j))) 
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Dated  November  14.  ISSi. 
Douglaa  D.  Canpt 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

|Ht  Doc  U-VOm  Fy«j  U-I1-M:  MS  ■nj 
MLLMQ  OOOC  «SW-W-4I 


(OPP-100016:  FRL-2733-5] 

Batten*  Cohimbus  Laboratories; 
Transfer  of  Data  to  Contractor 

aqcncy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  plans  to  transfer 
information  submitted  under  sections  3. 
6.  and  7  of  the  Federal  Insecticide, 
Fimgicide.  and  Rodenticide  Act  (FTFRA) 
to  Battelle  Columbus  Laboratories,  505 
King  Avenue.  Columbus.  OH  43201, 
under  Contract  No.  68-03-3229.  This 
contractor  shall  perform  services  for  the 
Office  of  Pesticide  Programs  (OPP)  of 
EPA.  Some  of  the  information  that  will 
be  made  available  to  the  contractor  has 
been  claimed  to  be  confidential  business 
information  (CBI).  Information  will  be 
transferred  to  the  contractor  consistent 
with  the  requirements  of  40  CFR 
2.301(h].  This  action  will  enable  the 
contractor  to  fulfill  the  obligations  of  the 
contract,  and  this  notice  serves  to  notify 
affected  persons. 

DATE:  Columbus  Battelle  Laboratories 
will  be  given  access  to  these  documents 
no  sooner  than  December  17, 1984. 
FOn  FURTHER  INfORMATKMI  CONTACT: 
By  mail:  William  C.  Crosse.  Program 
Management  and  Support  Division 
rrS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  Street  SW.. 
Washington.  D.C.  20460. 
Office  location  and  telephone  number 
Rm.  222,  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA,  (703-557- 
2613). 
SUPPLEMENTARY  INFORMATION:  Under 
this  contract  Battlelle  Columbus 
Laboratories  shall  review  and  evaluate 
reports  in  assessment  of  hazards  posed 
by  chemical  pollutants  in  support  of 
EPA's  regulatory  programs. 

Section  10(e)  of  FIFRA  provides  that 
information  that  is  considered  by  the 
submitter  to  be  trade  secret  or 
commercial  or  financial  as  described  by 
FIFRA  section  10(d)  may  be  disclosed  to 
an  authorized  contractor  when  such 
disclosure  is  necessary  for  the 
performance  of  the  contract.  EPA 
routinely  receives  such  CBI  as  part  of 
the  data  that  are  submitted  by  pesticide 
registrants  and  others  as  provided  for  in 
FIFRA  sections  3.  6.  and  7. 


Contractors  are  authorized  to  receive 
such  data  if  the  EPA  program  o^ice 
managing  the  contract  makes  the 
determinations  specified  in  40  CFR 
2.301(h)(2)  as  referenced  in  S  2.307.  Such 
determinations  have  been  made 
concerning  the  contract  with  Battelle 
Columbus  Laboratories. 

FIFRA  section  10(f)  provides  a 
criminal  penalty  for  wrongful  disclosure 
of  confidential  business  information, 
whether  such  disclosure  is  made  by  an 
EPA  employee  or  an  EPA  contractor. 

The  contract  with  Battelle  Columbus 
Laboratories,  specifically  prohibits 
disclosure  of  confidential  business 
information  to  any  third  party  in  any 
form  without  written  authorization  from 
EPA.  and  pesonnel  of  this  contractor 
will  be  required  to  sign  a  nondisclosure 
agreement  before  thay  are  permitted 
access  to  such  information. 

Dated:  November  Za  1984. 
Steven  Schatiow. 
Director.  Off  ice  of  Pesticide  Programs. 

|FR  Doc  84-32086  P1M  13-11-M;  MS  ami 


[OPP-100015;  FRL-2733-6] 

Versar,  Inc.,  and  Arttiur  D.  Little.  Inc.; 
Transfer  of  Data  to  Contractors 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  plans  to  transfer 
information  submitted  under  sections  3. 
6,  and  7  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
to  Versar.  Inc..  6850  Versar  Center.  P.O. 
Box  1549.  Springfield,  VA  22151.  under 
Contract  No.  68-01-6740  and  to  Arthur 
D.  Little,  Inc.,  Acorn  Park,  Cambridge. 
MA  02140.  under  Contract  No.  68-01- 
6951.  These  contractors  shall  perform 
services  for  the  Office  of  Pesticide  - 
Programs  (OPP)  of  EPA.  Some  of  the 
information  that  will  be  made  available 
to  the  contractors  has  been  claimed  to 
be  confidential  business  information 
(CBI).  Information  will  be  transferred  to 
the  contractors  consistent  with  the 
requirements  of  40  CFR  2.301(h).  These 
actions  will  enable  the  contractors  to 
fulfill  the  obligations  of  the  contracts, 
and  this  notice  serves  to  notify  affected 
persons. 

DATE:  Versar.  Inc..  and  Arthur  D.  Little. 
Inc..  will  be  given  access  to  these 
documents  no  sooner  than  December  17, 
1984. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  William  C.  Crosse,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  PesUcide 


Programs,  Environmental  Protection 

Agency,  401  M  Street  SW.. 

Washington,  D.C.  20460. 
Office  location  and  telephone  number 

Rm.  222,  CM#2, 1921  Jefferson  Davis 

Highway,  Arlington.  Virginia  (703- 

557-2813). 
SUPPLEMENTARY  INFORMATION:  Under 

this  contract,  Versar,  Inc.,  and  Arthur  D. 
Little,  Inc.,  shall  organize,  inventory,  and 
analyze  pesticide  information  in  support 
of  EPA's  regulatory  programs. 

Section  10(e)  of  FIFRA  provides  that 
information  that  is  considered  by  the 
submitter  to  be  trade  secret  or 
commercial  or  financial  as  described  by 
FIFRA  section  10(d)  may  be  disclosed  to 
an  authorized  contractor  when  such 
disclosure  is  necessary  for  the 
performance  of  the  contract.  EPA 
routinely  receives  such  CBI  as  part  of 
the  data  that  are  submitted  by  pesticide 
registrants  and  others  as  provided  for  in 
FIFRA  sections  3,  6,  and  7.  Contractors 
are  authorized  to  receive  such  data  if 
the  EPA  program  office  managing  the 
contract  makes  the  determinations 
specified  in  40  CFR  2.301(h)(2)  as 
referenced  in  {  2.307.  Such 
determinations  have  been  made 
concerning  the  contracts  with  Versar, 
Inc.,  and  Arthur  D.  Little,  Inc. 

FIFRA  section  10(f)  provides  a 
criminal  penalty  for  wrongful  disclosure 
of  confidential  information,  whether 
such  disclosure  is  made  by  an  EPA 
employee  or  an  EPA  contractor. 

The  contracts  with  Versar,  Inc.,  and 
Arthur  C.  Little,  Inc..  specifically 
prohibit  disclosure  of  confidential 
business  information  to  any  third  party 
in  any  form  without  nvritten 
authorization  from  EPA,  and  personnel 
of  these  contractors  will  be  required  to 
sign  a  nondisclosure  agreement  before 
they  are  permitted  access  to  such 
information. 

Dated:  November  29. 1984. 
Steven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 

|FK  Doc  M-UOW  rami  U-ll-M  »4S  «■] 
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(PF-398:  FRL-273t-61 

Pesticide  Tolerance  Petttlons;  Certain 
Companies 

agency:  Environmental  Protection 

Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  pesticide, 
food  and  feed  additive  petitions  relating 
to  the  establishment  of  tolerances  for 
certain  pesticide  chemicals  in  or  on 
certain  agricultural  commodities. 
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address:  By  mail,  submit  comments 
identified  by  the  document  control 
number  lPF-398)  and  the  petition 
number,  attention  Product  Manager 
(PM-21).  at  the  following  address: 
Information  Services  Section  (TS-757C). 
Program  Managaement  and  Support 
Division.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  D.C.  20460. 
In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C),  Environmental  Protection 
Agency.  Rm.  236,  CM#2. 1921 
Jefferson  Davis  Highway,  Arlington, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a.m.,  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  further  information  CONTACT. 
By  mail:  Henry  Jacoby,  (PM-21), 
Registration  Division  (TS-767C), 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs,  401  M 
St.,  SW.,  Washington,  D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM#2, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA  22202  (703-557- 
1900). 
SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  (PP)  and  food/feed 
additive  petitions  (FAP)  relating  to  the 
establishment  of  tolerances  for  certain 
pesticide  chemicals  in  or  on  certain 
agricultural  commodities. 

Initial  Filings 

1.  PP  4F3150.  Rhone  Poulenc  Inc.,  P.O. 
Box  125.  Black  Horse  Lane.  Monmouth 
Junction.  NJ  08852.  Proposes  to  amend  40 
CFR  180.399  by  establishing  tolerances 
for  the  combined  residues  of  the 
fungicide  iprodione  (3-(3.5- 
dichlorophenyl)-A/-(l-methylethyl)-2,4- 
dioxo-l-imidazolidinecarboximide],  its 
isomer  |3-(1  -methylethyl)-M(3,5- 
dichlorophenyl)-2.4-dioxo-l- 
imidazolidinecarboximide],  and  its 
metabolite  [3-(3.5-dichlorophenyl)-2.4- 
dioxo-1-imidazoIidinecarboximideJ  in  or 
on  the  commodities  as  follows: 


Bacm.  dry 

.«on 

."•y 

Beans,  tuccutant 


(ppm) 


2.0 
30.0 
900 

2.0 


The  proposed  analytical  method  for 
determining  residues  is  gas  liquid 
chromatography  with  electron  capture 
detection. 

2.  FAP4H5440.  Rhone  Poulenc.  Inc. 
Proposes  amending  21  CFR  Parts  193 


(food  conuBodity),  and  561  (feed 

commodity),  by  establishing  tolerances 
for  the  combined  residues  of  the 
fungicide  iprodione  |3-(3.5- 
dichlorophenyl)-A^-(l-methylethyl)-2.4- 
dioxo-l-imidazoHdinecarboximide],  its 
isomer  [3-(l-methylethyl)-Ar-(3.5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboximide],  and  its 
metabolite  (3-(3,5-dichlorophenyI)-2,4- 
dioxo-1-imidazolidinecarboximidej  in  or 
on  the  commodities  as  follows: 


MMonO 
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CdwwdMIii 
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1.0 

mo 

3.  PP4F3129.  Rhone  Poulenc  Inc. 
Proposes  amending  40  CFR  180.399  by 
establishing  tolerances  for  the  combined 
residues  of  the  fungicide  iprodione  and 
its  metabolites  in  or  on  the  commodities 
as  follows: 

a.  Iprodione  [3-(3,5-dichlorophenyl)-yV- 
(l-methylethyl)-2,4Hdioxo-l- 
imidazolidinecarboximide],  its  isomer 
[3-(l-methylethyl)-A^-(3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboximide],  and  its 
metabolite  [3-(3,5-dichloro-phenyl)-2,4- 
dioxo-l-imidazolidinecarboximide],  in 
or  on  peanuts  at  0.5  ppm,  peanut  forage 
and  hay  at  150  ppm,  and  peanut  hulls  at 
7.0  ppm. 

b.  Iprodione  3-(3,5-dichlorophenyl)-Ar- 
(l-methylethyl)-2,4-dioxo-l- 
imidazolidinecarboximide  and  its  non- 
hydroxylated  metabolites  (expressed  as 
Iprodione  equivalents)  in  or  on  the 
following: 


Cofwnodtkw 


Egg* 

Kidnay  ol  cattta.  goals,  hogs,  hofaas  and  #iaip.. 
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Meat.  tat.  arxj  meal  byproducts  (mbyp)  (exclud- 
ing iiver  and  kidney)  of  catfle.  goats,  hogs, 
horses,  and  sheep 
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Parts  par 
(ppm) 


0.01 
3.0 
2.0 


0.6 


c.  Iprodione  (3-(3,5-dichlorophenyl)-^- 
(l-methylethyl)-2.4-dioxo-l- 
imidazolidinecarboximide  and  its  non- 
hydroxylated  and  hydroxylated 
metabolites  (expressed  as  iprodione 
equivalents)  in  or  on  milk  at  0.4  ppm. 

The  proposed  analytical  method  for 
determining  residues  is  gas  liquid 
chromatography  with  electron  capture 
detection. 

4.  FAP  5H5449.  E.I.  duPont  de 
Nemours  &  Co..  Wilmington.  DE  19898. 
Proposes  amending  21  CFR  Part  561  by 
establishing  a  regulation  permitting 


residues  of  the  fungicide  bi8(4- 
nuorophenyl)methyl(l//-l,2,4-triazoI-l- 
ylmethyl)silane  in  or  on  apple  pomace  at 
1.5  ppm. 

5.  FAP5H5447.  E.I.  duPont  de 
Nemours  &  Co.  Proposes  amending  21 
CFR  Part  193  by  establishing  a 
regulation  permitting  residues  of  the 
above  fungicide  (FAP  5H5449)  in  or  on 
peanut  oil  at  1.5  ppm. 

(Sec.  408(d)(2)  68  SUt.  512,  (21  U.S.C 
346a(d)(2)).  409(c)(1),  72  Stat.  1786  (21  U.S.C. 
348(c)(1))) 

Dated:  November  28, 1984. 

Douglas  D.  CampL 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

\VK  Doc.  64-32164  Fi)cd  12-11-64:  6-46  «m| 
WLUNQ  COK  •••0-W-M 


n>F-397;  FRL-2731-IJ 

Pesticide  Toleranca  Petitions;  Certain 
Companies 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  pesticide 
petitions  relating  to  the  establishment 
and/or  amendment  of  tolerances  for 
certain  pesticide  chemicals  in  or  on 
certain  raw  agricultural  commodities. 
ADDRESS:  By  mail,  submit  comments 
indentified  by  the  document  control 
number  (PF-397]  and  the  petition 
number,  attention  Product  Manager 
(PM)  named  in  each  petition,  at  ^e 
following  address: 

Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washingtoa  D.C. 
20460. 


FIFRA  sections  3,  8,  and  7. 


(TS-757C).  Office  of  Pesticide 


certain  agricultural  commodities. 
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In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C),  Rm.  236,  CM^Z  1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Registration  Division  (TS- 
767C),  Attn:  (Product  Manager  (PM) 
named  in  each  petition].  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  401  M  St..  SW.,  Washington, 
D.C.  20460. 

In  person:  Contact  the  PM  named  in 
each  petition  at  the  following  office 
location/telephone  number 


benzofurandiol  benzofruandiol)  in  or  on 
the  raw  agricultural  commodities  as 
follows: 
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SUPPLEMENTARY  INFOltMATION:  EPA  has 

received  pesticide  petitions  (PP)  relating 
to  the  establishment  and/or  amendment 
of  tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

I.  Initial  Filing 

PP5F3162  k  PP5F3163.  FMC  Corp.. 
2000  Market  St.,  Philadelphia,  PA  19103. 
Proposes  amending  40  CFR  180.254  by 
establishing  tolerances  for  the  combined 
residues  of  the  insecticide  carbofuran  (2, 
3-dihydro-2,2-dimethyl-7-benzofuranyl- 
n-methylcarbamate);its  carbamate 
cholinesterase-inhibiting  metabolites 
(2.3-dihydro-2,2-dimethyl-3-hydroxy-7- 
benzofuranyl-/?-methyl  carbamate;  2,3- 
dihydro-2,2-dimethyl-3-keto-7- 
benzofuranyl-/7-methylcarbamate)  and 
its  phenolic  metabolites  (2,3-dihydro-2,2- 
dimethyl-7-benzofuranol;  2,3-dihydro- 
2,2-dimethyl-3-oxo-7-benzofurandiol  and 
2,3  dihydro-2,2-dimethyl-3.7- 
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The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography  with  a  nitrogen- 
phosphorus  flame  ionization  detector. 
(PM-12). 

II.  Amended  Petitions 

1.  PP3F2958.  Ciba-Geigy  Corp., 
Agricultural  Division,  P.O.  Box  18300. 
Greensboro,  NC  27419.  EPA  issued  a 
notice  published  in  the  Federal  Register 
of  September  30, 1983  (48  FR  44903) 
which  announced  that  Ciba  Geigy  Corp., 
had  submitted  pesticide  petition  3F2958 
to  the  Agency  proposing  to  amend  40 
CFR  180.368  by  establishing  tolerances 
for  the  combined  residues  of  the 
herbicide  metolachlor  [2-chloro-AA(2- 
ethyl-6-methyIphenyl)-yV-(2-mefhoxy-l- 
methylethyl)  acetamide]  and  its 
metabolites  determined  as  2-[(2-ethyl-6- 
methylphenyl]-amino]-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-morpholinone,  each  expressed 
as  parent  metolachlor  in  or  on  the 
commodities  almond  hulls  at  0.3  ppm; 
almond  shells  at  0.1  ppm;  and  nutmeats 
at  0.1  ppm. 

Ciba-Geigy  has  amended  the  petition 
by  increasing  the  tolerance  level  for 
almond  hulls  from  0.3  ppm  to  0.5  ppm, 
deleting  almond  shells,  and  changing  the 
commodity  expression  "nutmeats"  to 
"tree  nuts"  at  0.1  ppm.  The  proposed 
analytical  method  for  determining 
residues  is  gas  chromatography.  (PM- 
23). 

2.  PP  OF2356.  Mobay  Chemical  Corp.. 
P.O.  Box  4913,  Kansas  City,  MO  64120. 
EPA  issued  a  notice  published  in  the 
Federal  Register  of  luly  9, 1980  (45  FR 
46201)  which  announced  that:  Mobay 
Chemical  Corp.,  has  submitted  pesticide 
petition  OF2356  to  the  Agency  proposing 
to  amend  40  CFR  180.320  by  establishing 
a  tolerance  for  the  insecticide/bird 


repellent  3.5-dimethyl-4-(methylthio) 
phenyl  methylcarbamate  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  agricultural  commodity  grapes 
at  10  ppm. 

The  petition  was  amended  in  a  notice 
published  in  the  Federal  Register  of 
December  1, 1982  (47  FR  54159)  by 
increasing  the  proposed  tolerance  level 
on  grapes  from  10  to  50  ppm,  adding  the 
commodities  milk  at  0.5  ppm,  and  cattle 
(fat,  meat,  and  mbyp)  at  0.1  ppm. 

Mobay  Chemical  Corp.,  has  further 
amended  the  petition  by  proposing 
tolerances  for  fat,  meat,  and  mbyp  of 
poultry,  and  eggs  at  .02  ppm;  and  fat, 
meat,  and  mbyp  of  goats,  hogs,  horses 
and  sheep  at  0.1  ppm. 

The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatographic  procedure  equipped 
with  a  flame  photometric  detector 
operating  in  the  sulfur-mode.  (PM-16). 

(Sec.  408(d)(2)  68  Stat.  512  (21  U.S.C. 
346a(d)(2))) 

Dated:  November  20. 1984. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticiile  Programs. 

IVK  Doc.  84-323KS  Filed  12-11-64:  &45  am) 
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[OPP-180661;  FRL-2731-5] 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  four  States  listed  below  and 
the  U.S.  Department  of  Agriculture 
during  the  period  of  October  18, 1984  to 
November  6, 1984.  Also  listed  are  three 
crisis  exemptions  initiated  by  the  U.S. 
Department  of  Agriculture.  These 
-exemptions  are  subject  to  application 
and  timing  restrictions  and  reporting 
requirements  designed  to  protect  the 
environment  to  the  maximum  extent 
possible.  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  EPA  listed  below. 

DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  dates. 

for  further  information  contact: 

See  each  specific  and  crisis  exemption 
for  the  name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  people. 

By  mail:  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  D.C.  20460. 


on  the  commodities  as  follows: 


establishing  a  regulation  permitting 


20460. 
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Office  location  and  telephone  number: 
Rm.  716,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  (703-557- 
1192). 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  California  Department  of  Food  and 
Agriculture  for  the  use  of  triadimefon  on 
tomatoes  to  control  powdery  mildew; 
October  la  1984  to  January  31. 1985. 
(Jim  Tompkins) 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  sethoxydim  on 
dry  bulb  onions  to  control  grassy  weeds: 
October  26, 1984  to  March  15, 1985. 
(Gene  Asbury) 

3.  Connecticut  Department  of 
Environmental  Protection  for  the  use  of 
methiocarb  on  wine  grapes  to  control 
depredating  birds;  October  18. 1984  to 
November  30, 1984.  (Gene  Asbury) 

4.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
permethrin  on  watercress  to  control 
diamondback  moths:  October  18, 1984  to 
September  1, 1985.  Florida  had  initiated 
a  crisis  exemption  for  this  use.  (Jim 
Tompkins) 

5.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
anilazine  on  watercress  to  control  leaf 
spot  caused  by  Cercospora  nasturitii; 
October  18, 1984  to  August  31. 1985. 
(Libby  Welch) 

6.  Oklahoma  Department  of 
Agriculture  for  the  use  permethrin  on 
greens  (Icale,  mustard,  collards,  and 
turnips)  to  control  cabbage  loopers; 
October  18. 1984  to  October  31, 1984. 
(Jack  E.  Housenger) 

7.  U.S.  Department  of  Agriculture  for 
the  use  of  calcium  cyanide  on  bee 
colonies  (domesticated)  to  eradicate  the 
acarine  mite  throughout  the  U.S.; 
November  6, 1984  November  5. 1985. 
USDA  had  initiated  a  crisis  exemption 
for  this  use.  (Jack  E.  Housenger) 

Crisis  exemptions  were  initiated  by 
the: 

1.  U.S.  Department  of  Agriculture  on 
October  10, 1984,  for  the  use  of  sodium 
hypochlorite  on  citrus  (in  packing 
houses)  to  eradicate  the  citrus  canker  in 
Florida.  Since  it  was  anticipated  that 
this  program  would  be  needed  for  more 
than  15  days,  U^A  has  requested  a 
specific  exemption  to  continue  it.  The 
need  for  this  progarm  is  expected  to  last 
for  1  year.  (Jack  E.  Housenger) 

2.  U.S.  Department  oi  Agnculture  on 
October  16, 1984,  for  the  use  of  certain 
quaternary  ammonium  compounds  on 
equipment  and  clothing  to  eradicate  the 
citrus  canker  in  Florida.  Since  it  was 
anticipated  that  this  program  would  be 
needed  for  more  than  15  days,  USDA 
has  requested  a  specific  exemption  to 
continue  it.  The  need  for  this  program  it 


expected  last  for  1  year.  (Jack  E. 
Housenger) 

3.  U.S.  Department  of  Agriculture  for 
the  use  of  calcium  cyanide  on  bee 
colonies  to  eradicate  the  acarine  mite  in 
Nebraska  and  South  Dakota.  Since  it 
was  anticipated  that  this  program  would 
be  needed  for  more  than  15  days,  USDA 
has  requested  a  specific  exemption  to 
continue  it.  The  need  for  this  progam  is 
expected  to  last  for  1  year.  (Jack  E. 
Housenger) 

(Sec.  18.  as  amended,  92  Stat.  819  (7  U.S.C. 
136)} 

Dated:  November  28. 1984. 
Steven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 

|FR  Doc  04-322(18  Filed  12-11-M:  S:4S  amj 
BILUNG  CODE  SSeO-SO-M 

[OPP-50616;  PH-FRL  2735-11 

Issuance  of  Experimental  Use  Permits; 
Elanco  Products  Co.  et  al. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172,  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT 
By  mail  the  product  manager  cited  in 
each  experimental  use  permit  at  the 
address  below:  Registration  Division 
(TS-767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington,  D.C.  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  locaticm  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

1471-EUP-BB.  Issuance.  Elanco 
Products  Company,  740  South  Alabama 
St.,  Indianapolis  IN  46285.  This 
experimental  use  permit  allows  the  use 
of  100  pounds  of  the  herbicide  alpha-(l- 
methylethyl)alpha-[4- 
(trifluoromethoxy)phyenl)-5- 
pyrimidinemethanol  on  non-crop  areas 
to  evaluate  the  control  of  various  weedy 
plants.  A  total  of  67  acres  are  involved: 
the  program  is  authorized  only  in  the 
States  of  Alabama,  Arizona.  Arkansas, 
California.  Colorado,  Connecticut, 
Delaware,  Florida,  Georgia,  Idaha 
Illinois,  Indiana,  Iowa,  Kansas. 


KentucJcy,  Louisiana.  Maine.  Maryland. 
Massachusetts,  Michigan,  Minnesota, 
Mississippi.  Missouri.  Montana, 
Nebraska,  Nevada,  New  Hampshire, 
New  Jersey,  New  Mexico.  New  York. 
North  Carolina.  North  Dakota. 
Oklahoma,  Oregon,  Pennsylvania. 
Rhode  Island.  South  Carolina,  South 
Dakota,  Tennessee,  Texas.  Utah. 
Vermont,  Virginia,  Washington,  West 
Virginia,  Wisconsin,  and  Wyoming.  The 
experimental  use  permit  is  effective 
from  March  14, 1984  to  March  14, 1986. 
(Robert  Taylor.  PM  25.  Rm.  245.  CM*2. 
(557-1800)) 

873&-EUP-13.  Extension.  Health- 
Chem  Corporation.  1107  Broadway.  New 
York,  NY  10010.  This  experimental  use 
permit  allows  the  use  of  4.4  pounds  of 
.  the  biological  insecticide  9-(iodecenyl 
acetate  in  or  on  forests  and  residential 
areas  to  evaluate  the  control  of  the  adult 
western  pineshoot  borer.  A  total  of  250 
acres  are  involved:  the  program  is 
authorized  only  in  the  States  of  Idaho 
and  Montana.  The  experimental  use 
permit  is  effective  from  April  22. 1984  to 
April  22, 1985.  (Timothy  Gardner,  PM  12. 
Rm.  207,  CM*2  (703-557-2690)) 

10182-EUP-35.  Issuance.  ICI  Americas 
Inc..  Concord  Pike  and  New  Murphy 
Road.  Wilmington.  DE  19897.  ITiis 
experimental  use  permit  allows  the  use 
of  1,305  pounds  of  the  herbicide  butyl 
(/JS)-2-(4-l[5-trifluoromethyl)-2- 
pyridinyljoxyj  phenoxyjpropanoate  on 
cotton  and  soybeans  to  evaluate  the 
postemergence  control  of  annual  and 
perennial  grasses.  A  total  of  3,300  acres 
are  involved;  the  program  is  authorized 
only  in  the  States  of  Alabama,  Arizona. 
Arkansas.  California.  Delaware.  Florida. 
Georgia,  Iowa,  Illinois.  Indiana,  Kansas, 
Kentucky,  Louisiana,  Maryland, 
Michigan,  Minnesota,  Mississippi, 
Missouri,  Nebraska,  New  Jersey,  New 
Mexico,  New  York,  North  Carolina. 
North  Dakota,  Ohio,  Oklahoma. 
Pennsylvania,  South  Carolina.  South 
Dakota,  Tennessee.  Texas,  Virginia, 
West  Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
&om  March  30, 1984  to  March  31. 1985. 
This  permit  is  issued  with  the  limitation 
that  the  permittee  will  oversee  the 
destruction  of  all  treated  crops  and  the 
date  and  method  of  corp  destruction  will 
be  on  each  report  at  the  conclusion  of 
each  test.  (Richard  Mountfort  PM  23, 
Rm.  237.  CM»2.  (703-557-1830)) 

50534-EUP-22.  Extension.  SDS 
Biotech  Corporation,  7S28  Auburn  Road. 
P.O.  Box  348.  PainesvUle.  OH  44077. 
This  experimental  use  permit  allows  the 
use  of  6.255  pounds  of  the  fungicide 
chlorothalonil  on  apples  to  evaluate  the 
control  of  apple  scab.  A  total  of  700 
acres  are  involved;  the  program  is 


«,^-uiiiiemyi-o-oxo-/-Denzoiuranaioi  ana 
2,3  dihydro-2,2-dimethyl-3.7- 
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authorized  only  in  the  States  of  Illinois, 
Indiana.  Kentucky.  Michigan.  Maine, 
Massachusetts.  Missouri,  New  York. 
North  Carolina,  Ohio.  Pennsylvania. 
Virginia,  Washington,  and  Wisconsin. 
The  experimental  use  permit  is  effective 
from  April  4, 1984  to  May  31, 1984.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  apples  has 
been  established.  (Henry  Jacoby,  PM  21, 
Rm.  229,  CM*2,  (703-557-1900)) 

7182-EUP-22.  Renewal.  3M  Company, 
3M  Center.  Building  232-GSE-04,  St. 
Paul,  MN  55144.  This  experimental  use 
permit  allows  the  use  of  765  pounds  of 
the  plant  growth  regulator  mefluidide  on 
pasturegrasses  to  evaluate  its  effect  on 
pasture  quality.  A  total  of  3.060  acres 
are  involved;  the  program  is  authorized 
only  in  the  States  of  Ulinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Minnesota, 
Missouri,  Nebraska,  Ohio,  Pennsylvania, 
Tennessee,  and  Virginia.  The  permit 
was  previously  effective  from  August  2, 
1982  to  August  6, 1983.  The  permit  is 
now  effective  from  March  14, 1984  to 
August  31, 1984.  Temporary  tolerances 
for  residues  of  the  active  ingredient  in  or 
on  pasturegrasses;  pasturegrass  hay; 
milk;  meat  of  cattle,  sheep,  goats,  and 
horses;  fat  of  cattle,  goats,  and  horses; 
and  meat  byproducts  of  cattle,  sheep, 
goats,  and  horses  have  been  established. 
(Robert  Taylor,  PM  25.  Rm.  245,  CM#2. 
(703-557-1900)) 

264-EUP-62.  Extension.  Union 
Carbide  Agricultural  Products  Company, 
Inc.,  P.O.  Box  12014,  T.W.  Alexander 
Drive,  Research  Triangle  Park,  NC 
27709.  This  experimental  use  permit 
allows  the  use  of  4,868  pounds  of  the 
plant  growth  regulator  ethephon  on 
wheat  and  barley  to  evaluate  the  control 
of  lodging.  A  total  of  9,724  acres  are 
involved;  the  program  is  authorized  only 
in  the  States  of  Alabama,  Arizona, 
Arkansas,  California,  Colorado, 
Delaware,  Georgia,  Idaho,  Illinois, 
Indiana,  Kansas,  Kentucky,  Louisiana, 
Maryland,  Michigan,  Minnesota. 
Mississippi,  Missouri.  Montana. 
Nebraska,  New  Jersey,  New  York,  North 
Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania,  South 
Carolina,  South  Dakota.  Tennessee, 
Texas.  Virginia,  Washington, 
Wisconsin,  and  Wyoming.  The 
experimental  use  permit  is  affective 
from  April  20, 1984  to  April  21, 1985. 
Temporary  tolerances  for  residues  of  the 
active  ingredient  in  or  on  barley  grain, 
barley  straw,  wheat  grain,  and  wheat 
straw  have  been  established.  Food  and 
feed  additive  regulations  for  residues  of 
the  active  ingredient  in  or  on  barley  and 
wheat  milling  fractions  (except  flour) 
have  been  established  (21  CFR  193.186 


and  561.225).  (Robert  Taylor.  PM  25.  Rm. 
253  CM#2,  (703-557-1800)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

(Sec.  5,  Pub.  L  95-396;  92  Stat.  828  (7  U.S.C. 
136c)) 

Dated:  November  20, 1984. 

Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc  84-32351  Filed  12-11-M:  S4B  amj 
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IPP  4G3039/T471:  FRL-2734-71 

Plant  Growth  Regulator  Lactic  Acid; 
Establishment  of  Exemptions  From  tt)« 
Requirement  of  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  established 
exemptions  from  the  requirement  of 
tolerances  for  residues  of  the  plant 
growth  regulator  lactic  acid  in  or  on 
certain  agricultural  commodities. 

date:  These  temporary  exemptions  from 
the  requirement  of  tolerances  expire 
October  11, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Robert  Taylor,  Product 
Manager  (PM)  25,  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  245.  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  (703-557- 
1800). 

SUPPLEMENTARY  INFORMATION:  Brea 
Agricultural  Services.  Inc..  Drawer  I. 
Stockton.  CA  95201,  has  requested  in 
pesticide  petition  PP  4G3039  the 
establishment  of  exemptions  from  the 
requirement  of  tolerances  for  residues  of 
the  plant  growth  regulator  lactic  acid  in 
or  on  the  raw  agricultural  commodities 
grapes,  citrus,  tomatoes,  alfalfa, 
almonds,  cherries,  prunes,  apples, 
peaches,  nectarines,  beans  (green  and 
dry),  com  (sweet  and  field),  onions, 
pepper,  potatoes,  strawberries,  sugar 
beets,  cucumbers,  squash,  melons, 
barley,  and  wheat. 


These  temporary  exemptions  from  the 
requirement  of  tolerances  will  permit  the 
marketing  of  the  above  raw  agricultural 
commodities  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  9018-EUP-l 
which  is  being  issued  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended  (Pub.  L.  95- 
396,  92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  exemptions 
from  the  requirement  of  tolerances  will 
protect  the  public  health.  Therefore,  the 
temporary  exemptions  from  the 
requirement  of  tolerances  have  been 
established  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Brea  Agricultural  Services,  Inc., 
must  immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  or  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  temporary  exemptions  from  the 
requirement  of  tolerances  expire 
October  11, 1985.  Residues  remaining  in 
or  on  the  raw  agricultural  commodities 
after  this  expiration  date  will  not  be 
considered  actionable  if  the  pesticide  is 
legally  applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
exemptions  from  the  requirement  of 
tolerances.  These  temporary  exemptions 
from  the  requirement  ijf  tolerances  may 
be  revoked  if  the  experimental  use 
permit  is  revoked  or  if  any  experience 
with  or  scientific  data  on  this  pesticide 
indicate  that  such  revocation  is 
necessary  to  protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  610-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 


continue  it.  The  need  for  this  program  is 


Illinois,  Indiana,  Iowa.  Kansas, 


acres  are  involved;  the  program  ia 


Federal  Register  /  Vol.  49.  No.  240  /  Wednesday.  December  12.  1984  /  Notices  48379 


the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  408()).  68  Stat.  516.  (21  U.S.C.  346a(j))) 

Dated:  December  4. 1984. 
Douglas  D.  Campt, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

|FR  Doc.  M-323S2  Filed  12-11-M.  8:45  am| 
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IOPTS-59174B;  TSH-FRL  2735-21 

Approval  of  Test  Marketing 
Exemptions;  Certain  Ctiemicals 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  notice  announces  EPA's 
approval  of  an  application  for  a  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA).  TME-85-4.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  December  5. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Alwood,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  E-613C,  401  M  Street, 
SW.,  Washington,  DC.  20460  (202-382- 
3374). 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-85-4.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  (if  any)  specified 
below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume 
must  not  exceed  those  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 


The  following  additional  restrictions 
apply  to  TME-85-4.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  use  of  the  substance  is  restricted  to 
that  approved  in  the  TME.  In  addition, 
the  Company  shall  maintain  the 
following  records  until  five  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
Substance  produced  and  must  make 
these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment,  and  must  make  these 
records  available  to  EPA  upon  request. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

TME-85-4 

Date  of  Receipt:  October  25, 1984. 

Notice  of  Receipt:  November  2, 1984 
(49  FR  44143). 

Applicant:  Morton  Thiokol,  Inc. 

Chemical:  (G)  Sodium  Salt  of  Sulfated 
Linear  Ct  n  Alcohol  Ethoxylate. 

Use:  (C)  Surfactant. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Worker  Exposure:  1-2  dermal. 

Test  Marketing  Period:  120  days. 

Commencing  on:  December  5, 1984. 

Risk  Assessment:  No  significant 
health  concerns  were  identified. 
Therefore,  the  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health.  EPA  identified 
potential  environmental  concerns. 
However,  estimated  releases  of  the  test 
market  substance  will  be  below  levels 
of  concern.  Therefore,  under  these 
conditions  the  test  market  substance 
will  not  pose  any  unreasonable 
environmental  risk. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  December  5. 1984. 

Don  R.  Clay. 

Director.  Office  of  Toxic  Substances. 

jFR  Doc  M-323S0  Filed  12-11-M:  S:45  am) 
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IFRLNo.  2734-Sl 

Pesticide  Emergency  Exemption 
Negotiated;  Rulemaking  Advisory 
Committee;  Open  Meetings 

As  required  by  the  Federal  Advisory 
Committee  Act  (Pub.  L.  94-463),  we  are 
giving  notice  of  two  meetings  of  the 
Pesticide  Emergency  Exemption 
Negotiated  Rulemaking  Advisory 
Committee. 

The  meeting  previously  scheduled 
[See  Federal  Register  of  14  November 
1984)  to  be  held  on  18  December  in 
Arlington,  Virginia  has  been 
rescheduled  to  be  held  on  December 
17th  and  18th  in  Washington.  D.C. 

The  Committee  will  convene  on  the 
17th.  at  9:00  a.m.  and  meet  until 
completion.  The  Committee  will 
reconvene  on  the  18th.  at  8:30  a.m.  and 
meet  until  3:30  p.m.  This  meeting  will  be 
held  at  the  National  Institute  For 
Dispute  Resolution,  1901  L  Street  NW. 
(Suite  600).  Washington,  D.C. 

The  Committee  will  meet  again  on 
January  15  and  16th.  The  meeting  will 
start  on  January  15  at  1:00  p.m.  and  run 
until  completion.  The  Committee  will 
reconvene  on  Wednesday  the  16th,  at 
8:30  a.m.  and  meet  until  2:00  p.m.  This 
meeting  will  be  held  in  Conference 
Room  1112.  Crystal  Mall.  Building  «2, 
Arlington,  Virginia. 

The  purpose  of  the  meetings  is  to 
reach  consensus  on  language  to  be  used 
as  the  section  18  Pesticide  Emergency 
Exemption  Notice  of  Proposed 
Rulemaking. 

If  interested  in  attending,  or  in 
receiving  more  information,  please 
contact  Chris  Kirtz  at  (202)  382-7565. 

Milton  Russell. 

Assistant  Administrator. 
December  6. 1984. 

IFR  Doc  M-32354  Filed  12-11-M:  B:45  am) 
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INDERAL  COMMUNICATIONS 
COMMISSION 

(MM  Docket  Nos.  84-1112,  et  al..  File  Nos. 
BRH-781002  WR,  et  al.] 

RKO  General.  Inc.  et  al.;  Hearing 
Designation  Order 


In  re  Appllca lions  of: 

RKO  General.  Inc.  (WAXY- 

FMj.  Fort  Lduderdale.  FL 

Knr  Renewal  of  License: 
Adwave    Company:    Fort 
Lauderdale.  FL. 

South  jersey  Radio.  Inc.. 
Fort  LiBuderdale.  FI. 


MM  Docket  No.  84- 
1112.  file  No. 
781002  WR. 

MM  Docket  No.84- 

1113  file  No.  BPH- 
830510AL. 

MM  Docket  No.  84- 

1114  file  No.  BPII- 
83051  lAK. 
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oariey,  ana  wneat. 


statement  to  this  effect  was  published  in 
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Spanish  Radio  for  South 
Florida.  Inc..  Fort  Lau- 
derdale. FU 

Cozzin  ConmunicaUoa 
Corporalioa.  Fort  Lau- 
derdale. FL. 

Minority  Women  in 
Broadcasting,  jnc.  Fort 
Lauderdale.  FL. 

Rosemaric    A.    Reardoa 
d/b/a       LAUDERSEA. 
BROADCASTING 
COMPANY.   Fort   Uu- 
derdale.  FL 

First  Oty  Communica- 
tions. Inc..  Fort  Lauder- 
dale. FL. 

Florida  Southern  Broad- 
caster*. Limited  Part- 
nership. Fort  Lauder^ 
dale.  FL 

Stephen  E.  Powell.  Fort 
Lauderdale.  FL 


MM  Docliet  No.  84- 

1115.  file  No.  BPH- 

830512AD. 
MM  Docket  No.  M- 

1118.  nie  No.  BPH- 

830512AW. 
MM  Docket  No.  84- 

1117.  file  No.  BPH- 
S30S12C1. 

MM  Docket  No.  84- 

1118.  file  No.  BPH- 
830612CP. 


MM  Docket  No.  84- 

lim  file  Na  BPH- 

830S12CU. 
MM  Docket  No.  84- 

liza  file  No.  BPH- 

830512OA. 

MM  Docket  No.  84- 
1121.  file  No.  BPU- 
83051 2DC 


For  Construction  PenniL 

A4einoraiiduni  Opinion  and  Order 

Adopted:  November  8. 1984. 
Released:  December  6, 1984. 
By  the  Commission. 

1.  The  Commission  has  under 
consideration  the  license  renewal 
application  of  RKO  General.  Inc.  (RKO) 
for  Station  WAXY-FM,  Fort  Lauderdale. 
Florida  '  and  the  above-captioned 
mutually  exclusive  applications  to 
operate  on  the  same  channel  with 
identical  facilities.  In  addition,  we  have 
before  us  motions  for  leave  to  amend 
and  accompanying  amendments  filed  by 
RKO*  and  South  jersey  Radio.  Inc. 
(South  Jersey).'  and  related  pleadings. 
In  view  of  the  matters  already  being 
considered  in  the  KHJ-TV  case,  note  1 
supra,  and  in  view  of  the  fact  that  those 
matters  may  have  a  bearing  upon  the 
ultimate  resolution  of  this  case,  we 
believe  that  it  would  be  premature  to 
commence  any  consideration  of  either 
RKO's  qualifications  or  the  comparative 


'  We  have  designated  the  license  renewal 
application  of  RKO's  Station  KH)-TV.  Los  Angeles. 
California,  as  the  forum  for  inquiring  into  the  impact 
of  RKO's  disqualification  as  the  licensee  of  WNAC- 
TV.  Boston.  Massachusetts  on  Its  overall  basic  and 
comparative  qualifications  to  remain  a  licensee 
elsewhere.  See  our  Memorandum  Opinion  and 
Order  adopted  this  same  date,  RKO  General  Inc. 

IWHBQ-TV). FCC  2d (1984).  for  a  full 

discussion  of  this  matter. 

'Since  "B"  cul-olTdate  (March  2a  19ftl).  RKO  has 
filed  several  petitions  for  leave  to  amend  and 
accompanying  amendments  to  its  revewal 
application.  The  purpose  of  these  amendments  is  to 
update  information  previously  submitted  to  the 
Commission.  We  have  reviewed  the  motions  and 
amendments  and  find  that  in  each  case  good  cause 
exists  for  accepting  the  amendments  for  S  1-65 
purposes  only. 

'  For  the  reasons  set  forth  in  RKO  General.  Inc. 
IWHBQ-TV).  Mupro.  concerning  a  similar  pleading 
filed  by  South  Jersey,  we  will  grant  the  motion  and 
accept  the  amendiMnt. 


elements  of  the  applicants'  proposals, 
pending  the  outcome  of  the  KHJ-TV 
case.  Accordingly,  in  the  interest  of 
managing  and  ordering  our  docket  of 
adjudicatory  proceedings  so  as  to  permit 
the  most  efficient  and  effective 
utilization  of  Commission  resources,  we 
direct  the  parties  to  deal  first  with  any 
petitions  to  enlarge  issues  and/or  basic 
qualifying  issues  that  involve  the 
mutually  exclusive  applicants  (i.e.. 
applicants  other  than  RKO)  who  seek 
construction  permits  to  operate  on  the 
channel(s)  now  held  by  RKO.  Upon 
completion  of  all  appropriate 
proceedings,  including  such  evidentiary 
hearings  as  may  be  warranted,  relating 
to  these  questions  concerning  the 
mutually  exclusive  applications  for 
construction  permits,  the  presiding 
Administrative  Law  Judge  should  so 
inform  the  Commission  and  await 
guidance  from  the  Commission  before 
setting  the  date  for  filing  any  proposed 
findings  and  conclusions  or  going 
forward  with  any  further  proceedings.  In 
other  cases  involving  multiple  license 
owners,  we  have  assigned  all  of  the 
proceedings  to  single  Administrative 
Law  Judge  for  the  purpose  of 
considering  the  impact  of  common 
qualiflcations  questions  on  each  of  the 
owner's  stations,  e.  g..  Intercontinental 
Radio.  Inc..  88  FCC  2d  819  (1981).  Here, 
we  have  already  made  provision  for 
consideration  of  the  questions 
concerning  RKO's  overall  qualifications 
by  a  single  ALJ  in  the  Los  Angeles, 
California,  KHJ-TV  proceeding.  Thus, 
the  procedures  used  in  cases  such  as 
Intercontinental,  supra,  are  unnecessary 
for  the  instant  proceeding.  Indeed,  the 
Intercontinental  approach,  if  applied 
here,  involving  substantial  numbers  of 
comparative  hearings  and  competing 
applicants  presided  over  a  single  Judge, 
will  inevitably  delay  resolution  of  these 
matters.  Instead,  we  believe  that  the 
interests  of  administraive  efficiency  will 
be  better  served  by  providing  for 
assignment  of  a  presiding 
Administrative  Law  Judge  for  this 
proceeding  by  the  Chief  Administrative 
Law  Judge  in  accordance  with  his 
regular  and  ordinary  rotational 
procedures. 

2.  Adwave  Company  (Adwave) 
application.  In  the  event  Adwave  is 
awarded  a  grant  in  the  instant  case,  the 
applicant's  principals  have  agreed  to 
divest  themselves  of  all  the  stock  owned 
in  Raystay  Company.  TV  Cable  of 
Waynesboro,  Inc.  and  West  Shore 
Broadcasting  Co.  An  appropriate 
condition  will  be  specified. 

3.  On  April  2. 1984  (four  days  after  the 


"B"  cut-off  date),  the  applicant  filed  an 
amendment  to  its  application  without  an 
accompanying  Petition  for  Leave  to 
Amend.  Given  the  ministerial  nature  of 
this  filing,  the  amendment  will  be 
accepted. 

4.  Applicants  for  new  broadcast 
stations  are  required  to  give  local  notice 
of  the  filing  of  their  applications  in 
accordance  with  Section  73.3580  of  the 
Commission's  Rules.  Adwave  has 
published  the  required  notice,  but  the 
notice  is  deficient  in  that:  the  notice  was 
only  published  once  a  week  for  two 
weeks,  the  power  is  not  given,  and 
studio  location  is  said  "to  be 
determined",  despite  the  fact  that  the 
applicant  has  certified  it  will  be  using 
the  current  WAXY  facility.  To  remedy 
this  deficiency,  the  applicant  must 
republish  an  amended  local  notice  of  the 
application,  if  it  has  not  already  done 
so,  and  so  inform  the  presiding 
Administrative  Law  Judge  within  20 
days  of  the  release  of  this  Order. 

5.  The  Spanish  Radio  for  South 
Florida,  Inc.  (Spanish  Radio) 
application.  The  applicant's  principals 
have  agreed  to  divest  all  other  interests 
in  and  connections  with  media  of  mass 
communication,  including,  but  not 
limited  to.  Station  WSUA,  Miami, 
Florida,  in  the  event  of  a  grant  here.  An 
appropriate  condition  will  be  specified. 

6.  The  Spanish  Radio  application 
indicates  that  a  principal,  Herbert  M. 
Levin,  is  a  defendant  in  a  pending 
action.  As  we  lack  at  this  time  sufficient 
information  to  asses  the  impact  of  the 
litigation  on  the  applicant's 
qualifications  to  be  a  licensee,  we  will 
specify  no  issues  or  conditions.  Spanish 
Radio  should  keep  the  presiding 
Administrative  Law  Judge  informed  of 
any  changes  in  the  status  of  the  suit, 
though,  and  he  in  turn  may  take  such 
action  as  he  deems  appropriate  in  light 
of  this  information. 

7.  The  COZZIN  Communications 
Corporation  (COOZINJ  application.  For 
data  not  supplied  in  Sections  V-B  and 
V-G  of  Form  301.  applicant  has  stated 
that  such  material  is  "On  File  in  WAXY 
FCC  File".  However,  there  is  no  direct 
statement  in  the  application  that 
COZZIN  intends  to  use  the  WAXY 
facility  as  is.  without  modification.  An 
appropriate  amendment  is  thus 
necessary  to  render  the  application 
complete. 

8.  The  Stephen  E.  Powell  (Powel!) 
application.  The  Powell  application  was 
not  complete  when  filed  in  that  Powell's 
applications  for  other  facilities  now 
operated  by  RKO  were  not  Hsted.  Given 
the  public  nature  of  this  information,  no 
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motive  to  conceal  or  misrepresent  is 
apparent.  Hence,  we  will  specify  no 
issues  in  this  regard.  Powell  should 
amend  its  application  here  to  reflect  all 
pending  proposals,  however. 

9.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest,  convenience  and"  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

10.  Accordingly,  it  is  ordered,  that 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  apphcations  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  tjme  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

2.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issue,  which  of  the 
applications  should  be  granted. 

11.  It  is  further  ordered,  that  the 
petitions  for  leave  to  amend  filed  by 
RKO  General.  Inc.  are  granted  and  the 
amendments  accompanying  those 
motions  are  accepted  for  the  purposes  of 
§  1.65  of  the  Commission's  Rules. 

12.  It  is  further  ordered,  that  in  the 
event  of  a  grant  of  the  Adwave 
Company  application,  the  construction 
permit  shall  be  conditioned  as  follows: 

Prior  to  the  commencement  of  operation  of 
(he  station  authorized  herein,  permittee  shall 
certify  to  the  Commission  that  the  principals 
of  Adwave  have  divested  all  stock  ownership 
in  Raystay  Company,  TV  Cable  of 
WayneslKiro,  Inc.,  and  West  Shore 
Broadcasting  Company. 

13.  It  is  further  ordered,  that  the  late 
filed  amendment  submitted  by  the 
Adwave  Company  is  accepted  for  the 
purposes  of  §  1.65  of  the  Commission's 
Rules. 

14.  It  is  further  ordered,  that  Adwave 
shall  comply  with  the  local  notice 
provision  of  S  73.3580  of  the 
Commission's  Rules  and  shall  advise  the 
presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is 
released. 

15.  It  is  further  ordered,  that  the 
motion  for  leave  to  amend  filed  by  South 
Jersey  Radio  Inc.  is  granted  and  the 
accompanying  amendment  is  accepted 
nunc  pro  tunc. 


16.  It  is  further  ordered,  that  in  the 
event  of  a  grant  of  the  Spanish  Radio  for 
New  York,  Inc.  application,  the 
construction  permit  shall  be  conditioned 
as  follows: 

Prior  to  the  Commencement  of  operation  of 
the  station  authorized  herein,  permittee  shall 
certify  to  the  Commission  that  the  following 
have  divested  all  other  interests  in  and 
connections  with  media  of  mass 
communications:  Julio  Rumbaut.  ^4o^ma 
Martinez  de  Arizala  Levin.  Sergin  R. 
Fuenlefria  and  Herbert  Levin. 

17.  It  is  further  ordered,  that  COZZIN 
Communication  Corporation  shall  file 
the  amendment  specified  herein  with  the 
presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is 
released.  t 

18.  It  is  further  ordered,  that  Stephen' 
E.  Powell  shall  file  the  amendment 
specified  herein  with  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 

19.  It  isiurther  ordered,  that  in 
addition  to  the  copy  served  on  the  Chief. 
Hearing  Branch,  a  copy  of  each 
amendment  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  served  on  the  Chief, 
Data  Management  Staff,  Audio  Services 
Division.Mass  Media  Bureau,  Room  350. 
1919  M  Street.  NW.,  Washington,  D.C. 
20554. 

20.  It  is  further  ordered,  that  the  Initial 
Decision  in  this  proceeding  shall 
consider  the  findings  in  Docket  No. 
16679  (KHJ-TV)  as  to  RKO's  basic  or 
comparative  qualifications. 

21.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  shall,  pursuant  to 
§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

22.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  §  74.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

23.  Finally,  copies  of  this 
Memorandum  Opinion  and  Order  shall 
be  sent  Certified  Mail-Return  Receipt 
Requested  to  the  parties  to  this 
proceeding  by  the  Secretary  of  the 
Commission. 


Federal  Communications  Commission. 
William  |.  Tricarico, 

Secretary. 

|KR  Doc  84-32378  Filed  12-11-M:  B:45  ami 
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(MM  Docket  Nos.  M-1085.  ct  al.;  HI*  Not. 
BRH-790801A3.  at  al.) 

RKO  General,  et  al.;  Hearing 
Designation  Order 

in  re  Applications  of: 


RKO  General.  Inc.  (WFYR- 
FM|.  Chicago.  IL 

Kor  Renewal  of  License: 
East     L.ake    Communica- 
tions. Inc.  Chicago.  IL. 

Johnson  Communications. 
Inc..  Chicago.  IL 

Spanish  Radio  for  Chica- 
go. Inc..  Chicago.  IL 

Windy  City  Broadcasting. 
Ltd..  Chicago.  IL 

Syslers  Broadcasting 

Corporation.  Chicago. 
IL 

First  City  Communica- 
tions. Inc..  Chicago.  IL 

Stephen  E.  Powell.  Chica- 
go, IL 

L.akefronl  FM  Radio,  Chi- 
cago. IL 

Cozzin  Communications 
Corporation.  Chicago. 
IL 

Donnie  Simpson  Enter- 
prises. Inc.  Chicago,  IL. 

South  Jersey  Radio.  Inc.. 
Chicago.  IL 

AjCR  Radio.  •  Partner- 
ship. Chicago.  IL 


MM  Docket  No.  84- 
1065.  file  No.  BRII- 
790eOTA3. 

MM  Docket  No.  84- 
loee.  file  No.  BPIt- 
830318AA. 

MM  Docket  No.  84- 

1087,  file  No.  BPtl- 
830429AD 

MM  Docket  No.  84- 

1088,  file  No  BPM- 
S30512AC 

MM  Docket  No  84- 

1069.  file  No  BPH- 

830512AC. 
MM  Docket  No.  84- 

1060.  file  No.  BPH- 

83051ZAU. 
MM  Docket  No.  84- 

1091.  file  No.  BPM- 
830512AX. 

MM  Docket  No.  84- 

1092.  file  No.  BPH- 
830512AZ. 

MM  Docket  No.  84- 

1093.  file  No.  BPH- 
830512BH. 

MM  Docket  No.  84- 

1094.  file  No.  BPH- 
830S12BK. 

MM  Docket  No.  84- 

1095.  file  No.  BPit- 
830512BM. 

MM  Docket  No.  84-  ' 

1096.  file  No  BPi  I- 
B30512CA. 

MM  Docket  No.  84- 

1097.  file  No.  BPII- 
83051 2CF. 


For  Construction  Permit: 

Erratum 
Released  Decemt)er  4. 1984. 

The  Memorandum  Opinion  and  Order 
in  the  above  entitled  proceeding  (FCC 
84-539.  mimeo  No.  35046)  released  on 
November  29, 1984  is  corrected  to  show 
the  adopted  date  as  November  8. 1984. 
In  addition  the  phrase  "By  the 
Commission"  is  added  beneath  the 
Adopted  Date:  caption. 

Federal  Communications  Commission. 

William  |.  Tricarico. 

Secretary. 

\TK  Doc  M-323r7  Filed  12-11-M:  8:46  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Suixnitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  approval  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 
Type:  Extension  of  3067-0103 
Title:  FEMA  Nuclear  Power  Plant 
Alerting  and  Notification  System: 
Public  Telephone  Survey 
Abstract:  FEMA  with  its  technical 
support  contractor,  shall  randomly 
telephone  survey  the  residents  within 
the  Emergency  Planning  Zone  of  55 
nuclear  power  plants  as  stipulated  in 
Appendix  3  of  NUREG  0654/FEMA- 
REP-1,  Rev.  1.  From  an  approximate 
sample  of  2,500  households,  between 
250  and  350  residences  will  be 
voluntarily  surveyed. 
Type  of  respondents:  Individual  or 

Households 
Number  of  respondents:  16,775 
Burden  hours:  805 

Copies  of  the  above  information 
collection  clearance  package  can  be 
obtained  by  calling  or  writing  the  FEMA 
Clearance  Officer,  Linda  Shiley  (202) 
287-5906,  Federal  Plaza  Center.  500  C. 
Street.  SW.,  Washington.  D.C.  20472. 

Written  comments  and 
recommendations  for  the  proposed 
infonnation  collection  package  should 
be  sent  to  Mike  Weinstein.  Desk  Officer. 
OMB.  Reports  Management  Branch, 
Room  3235.  New  Executive  Office 
Building,  Washington.  O.C.  20503. 

Dated:  December  6. 1984. 
Walter  A.  GirsUntas, 

Director.  A  dminJstrative  Support 

|FR  Doc.  M-32339  Filed  12-n-a4:  8:4S  am) 
BILUNG  COOC  tTia-OI-M 


[FEIIA-719-OR] 

Colorado;  Amendment  to  Notice  of  a 
Major-DlMster  Declaration 

AOENCV:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Colorado  (FEMA-719-DR).  dated  July 
27, 1984,  and  related  determinations. 
DATC:  December  4. 1984. 
FOR  FURTHER  MFORMATKM  CONTACT: 

Bewail  H.E.  Johnson.  Disaster 


Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  D.C.  20472.  (202)  287-0501. 
NOTlce:  The  notice  of  a  major  disaster 
for  the  State  of  Colorado,  dated  July  27, 
1984,  is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  27, 1984: 
Eagle  County  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Sainual  W.  Speck. 

Associate  Director,  State  and  Local  Programs 

and  Support.  Federal  Emergency 

Management  Agency. 

(PR  Doc.  84-32340  Hied  12-11-84:  8:4S  am) 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  D.C. 
20573.  within  15  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  thts 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010270-007. 

Title:  Gulf-European  Freight 
Association. 

Parties: 

Atlantic  Cargo  Services,  AB 

Compagnie  Generale  Maritime 

Hapag  Lloyd  AG 

Intercontinental  Transport  (ICT)  BV 

Lykes  Bros.  Steamship  Co.,  Inc. 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  expand  the  geographic  scope  of 
the  agreement  to  include  the  United 
Kingdom  and  Republic  of  Ireland  trades. 
It  would  also  revise  the  agreement  to 
conform  to  the  format,  organization  and 
content  requirements  of  the 
Commission's  rules  and  would  revise 
the  provisions  of  the  agreement  to 
mirror  and  read  substantially  identically 


to  those  of  the  North  Europe-U.S.  Gulf 
Freight  Association  Agreement  (FMC 
No.  202-010656)  covering  the  same 
essential  trade  in  the  westbound 
direction. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  6, 1984. 
Francis  C.  Humey. 

Secretary. 

|FR  Doc  84-32323  FiUd  12-11-84;  8:45  ami 
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Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  1032S.  Interested  parties 
may  submit  conunents  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-000161-043. 

Title:  Gulf-United  Kingdom 
Conference. 

Parties: 

Atlantic  Cargo  Service,  AB 

Compagnie  Generale  Maritime 

Hapag  Lloyd  AG 

Intercontential  Transport  (ICT)  BV 

Lykes  Bros.  Steamship  Co.,  Inc. 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  sixty 
days  after  the  Gulf-European  Freight 
Association  Agreement,  FMC  No.  202- 
010270-007  becomes  effective.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  224-002813-003. 
Title:  San  Francisco  Terminal 
Agreement. 
Parties: 

The  San  Francisco  Port  Commission 

(Port) 
California  Stevedore  &  Ballast  Co. 

(CS&B) 

Synopsis:  The  purpose  of  the 
amendment  is  to  extend  the  term  of  the 
agreement  for  an  additional  five  years 
commencing  on  the  effective  date  of  the 


a^fV^viiif/aii  VII 


paiijriiiQ  I 


lO    Cl\^\^^kJICU 


nunc  pro  tunc. 


Commission. 
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amendment.  The  compensation  to  the 
terminal  operator  will  be  modified  by 
the  payment  of  10%  of  the  wharfage  and 
dockage  generated  and  collected  by  the 
Port  for  operation  of  the  wharfinger  and 
marine  terminal  in  an  area  at  Pier  80, 
San  Francisco. 

Agreement  No.:  224-004059-002. 

Title:  San  Francisco  Terminal 
Agreement.  » 

Parties: 

The  San  Francisco  Port  Commission 
(Port) 

California  Stevedore  &  Ballast  Co. 
(CS&B) 

Synopsis:  The  purpose  of  this 
amendment  is  to  extend  the  term  of  the 
basic  agreement  until  June  30. 1986,  with 
all  other  existing  terms  and  condiMons 
remaining  in  force.  The  basic  agreement 
provides  for  the  operation  by  CS&B  of 
an  area  within  Pier  80,  Shed  D,  in  the 
Port  of  San  Francisco,  to  be  used  as  a 
container  freight  station  and  freight 
distribution  station. 

Agreement  No.:  224-004126-001. 

Title:  San  Francisco  Terminal 
Agreement. 

Parties: 

The  San  Francisco  Port  Commission 
(Port) 

Lykes  Bros.  Steamship  Co..  Inc. 
(Lykes) 

Synopsis:  Agreement  No.  224-004128- 
001  extends  the  term  of  the  basic 
agreement  from  its  present  expiration 
date  of  June  30. 1985  to  December  31. 
1986.  It  also  increases  revenue  sharing 
from  the  Port  to  the  users  from  30%  to 
50%  of  all  charges  from  users'  dockage, 
wharfage,  storage  and  demurrage.  It  also 
increased  the  minimum  tonnage 
utilization  from  200,000  to  275,000  metric 
revenue  tons. 

Agreement  No.:  224-004159-001. 

Title:  San  Francisco  Terminal 
Agreement. 

Parties: 

San  Francisco  Port  Commission  (Port) 

National  Galleon  Shipping 
Corporation  (NGSC) 

National  Shipping  Corporation  of  the 
Philippines  (NSCP) 

Synopsis:  The  purpose  of  this 
amendment  is  to  effect  an  assignment  of 
the  basic  agreement  from  NGSC  to 
NSCP,  subject  to  all  existing  provisions 
of  the  basic  agreement,  and  concurred  in 
by  the  Port.  The  basic  agreement 
granted  NGSC  the  non-exclusive  right  to 
use\Piers  94  and  96  in  San  Francisco,  for 
the  handling  of  its  vessels. 

Agreement  No.:  202-010636-002. 

Title:  U.S.  Atlantic-North  Europe 
Conference 

Parties: 

Atlantic  Container  Line  (G.I.E.) 


Dart-ML  Limited 

Hapag-Lloyd  AG 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines,  Inc. 

United  States  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  also  exercise 
their  right  of  independent  action  with 
"espect  to  commodities  exempted  from 
the  tarifT  filing  requirements  of  section 
8(a)(1)  of  the  Shipping  Act  of  1984.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  224-010695. 

Title:  San  Francisco  Terminal 
Agreement. 

Parties: 

The  San  Francisco  Port  Commission 
(Port) 

Nedlloyd  Lines  (Nedlloyd) 

Synopsis:  Agreement  No.  224-010695 
provides  for  the  lease  by  the  Port  to 
Nedlloyd  of  premises  within  the  Port  of 
San  Francisco.  Nedlloyd  agrees  to  utilize 
the  Port  as  its  published  regularly 
scheduled  Northern  California  port  of 
call  for  its  liner  service.  Nedlloyd  shall    • 
pay  to  the  Port  60%  of  all  revenue  from 
dockage  and  wharfage  generated  under 
the  Agreement  for  Port  facilities  in  lieu 
of  100%. 

Agreement  No.:  224-010696. 

Titlp:  Gulfport  Marine  Terminal 
Agreement. 

Parties: 

The  Mississippi  State  Port  Authority 
at  Gulfport  (Authority) 

Hub  City  of  Louisiana  Terminals  Inc. 
(HUB) 

Synopsis:  Agreement  No.  224-010696 
provides  that  HUB  will  lease  from  the 
Authority  at  Gulfport  certain  premises 
for  the  conduct  of  operations  related  to 
foreign  and  domestic  trade  including 
inland  intermodal  transportation 
between  the  Port  of  Gulfport  and 
interior  points  throughout  the  United 
States  and  Canada.  The  primary  term  of 
the  agreement  will  be  for  one  year  with 
options  to  extend  the  term  for  two 
renewal  periods  of  one  year  each. 

By  Order  of  the  Federal  Maritime 
Commission.  ,,;. 

Dated:  December  6. 1984. 
Francis  C.  Huraey, 
Secretory.  . 

|KR  Doc.  84-3232S  Filed  12-11-84:  8:4S  «mj  , 
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Ocean  Freight  Forwarder  License 
Revocations:  McLendon  Forwarding 
Co..  Inc.,  et  al. 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 


Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  use.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510. 


LewiMNe. 

OMaianokad 

1063 

Co..  Inc..  1S9S5  Wad 
Hantf.  SUM  7?7  Hou*. 
ion,  TX  77273. 

No*,  a.  1964. 

2260 

Conlainart    Fraight     For- 

Da 

mntmg   Cocp,   7S0   W 

SmtiSUMl.  lllMh.  FL 

33010. 

1547 „ 

J.B  Fong  «  Co..  Inc.  dba 
J.B     Fong   «   Co.   636 

Gram  Avanua,  San 
Frandaco.  CA  M106. 

Dae   1.  1964. 

1236 

ImparM  Van  Unaa  Inc  ct 

Oo. 

CaMoroa.     3S«S     Tor- 

ranoa    Blvd..    Toiranoa. 

CA  80503. 

Robert  G.  Drew, 

Director.  Bureau  of  Tariffs. 

|FR  Doc.  84-32324  Piled  12-11-84: 8:4S  ami 
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Security  for  ttie  Protection  of  ttie 
Public;  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance);  Ocean  Cruise  Unas 
SJi. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pub.  L  69-777  (80  Stat  1357, 1358)  and 
Federal  Maritime  Commission  General 
Order  20.  as  amended  (46  CFR  Part  54): 
Ocean  Cruise  Lines,  S.A.  and  OCEANIC 
ENDEAVOUR  S.A.  c/o  Ocean  Cruise 
Lines,  2  Executive  Drive.  Fort  Lee.  New 
Jersey  07024. 

Dated:  December  6. 1984. 
Franda  C.  Humey, 

Secretary. 

IFR  Doc  84-32328  Filed  12-11-84: 8:48  am| 
BILUNQ  COOC  6736-01-11 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C 


aewau  n.c.  jonnson.  utsaster 


mirror  and  read  substantially  identically      commencing  on  the  effective  date  of  the 
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20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-010636-003. 

Title:  U.S.  Atlantic-North  Europe 
Conference. 

Parties: 

Atlantic  Container  LiBsJ[G.I.E.) 

Dart-ML  Limited  "^ 

Hapag-Lloyd  AG 

Sea-Land  Service.  Inc. 

Trans  Freight  Lines.  Inc. 

United  States  Lines.  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  Double  Eagle  Lines.  Inc.  to 
become  a  party  to  the  agreement.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  203-010698. 

Title:  Atlanttrafik  Express  Service 
Ltd/Rederiaktieboiaget  Transocean 
Non-Compete  Agreement. 

Parties: 

Atlanttrafik  Express  Service  Ltd. 
(AES) 

Rederiaktiebolaget  Transocean 
(Transocean) 

Synopsis:  The  proposed  agreement 
would  provide  that,  in  connection  with 
the  acquisition  of  assets  from 
Transocean  by  AES.  AES  will  be 
protected  against  competition  from  the 
previous  owners.  Transocean.  its 
subsidiaries,  affiliates  and  associated 
companies,  for  a  period  of  three  years  or 
until  September  18. 1987.  The  agreement 
would  be  restricted  to  the  trade  between 
the  U.S.  Atlantic  Coast  and  Australia 
and  New  Zealand. 

Agreement  No.:  213-010699. 

Title:  PAD  Line  Forest  Products/Bulk/ 
Parcel  Cooperative  Working  Agreement. 

Parties: 

Pacific  Australia  Direct  Line 

Transpacific  Bulk  Marine  Limited 

Associated  Container  Transportation 
(Australia)  Ltd. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  discuss  and 
agree  upon  scheduling  of  sailings  to 
meet  shipper  requirements,  and  to 
cooperate  to  inform  shippers  of 
availability  of  space  on  vessels  of  the 
other  parties  and  to  arrange  bookings  in 
the  trade  between  United  States  and 
Canadian  West  Coast  ports  and 
Australia  (including  intermediate  ports 
but  not  in  the  U.S.  domestic  trade)  and 
to  or  between  inland  points  via  such 
ports.  It  would  also  permit  the  parties  to 
employ  a  common  agent. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  December  7. 1984. 
Francis  C  Humey. 

Secretary. 

|FR  Doc.  64-32383  Filed  12-11-M;  •:45  ■mj 
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Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Actof  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC. 
20573.  within  15  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicaling  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-010697. 

Title:  The  ]apan-U.S.  pooling 
Agreement. 

Parties: 

Japan  Line.  Ltd. 

Kawasaki  Kisen  Kaisha.  Ltd. 

Mitsui  O.S.K.  Lines.  Ltd. 

Nippon  Yusen  Kaisha 

Showa  Line.  Ltd. 

Yamashita-Shinnihon  Steamship  Co.. 
Ltd. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  pool 
revenues  from  cargoes  originating  and 
terminating  in  the  trade  between  ports 
on  the  U.S.  Pacific  Coast  and  Alaska 
and  ports  in  Japan  and  inland  points  via 
such  ports  with  the  exception  of  bulk 
liquid  cargo  moving  in  deep  tanks.  The 
amount  of  revenue  to  be  pooled  shall 
not  exceed  $300.00  U.S.  per  TEU. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  7, 1984. 
Francis  C.  Humey. 
Secretary. 

|FR  Doc.  S4-323M  Filed  12-n-M;  S:4S  ami 
BtUJNG  COOE  (730-01-11 


FEDERAL  RESERVE  SYSTEM 

Fleet  Financial  Group,  Inc.,  et  al.; 
Applications  to  Engage  de  Novo  in 
Permissible  Nont>anking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  22S.23(a)(l]  of  the  Board's  Regulation 


Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  there  are  in  dispute,  summarizing 
the  evidence  that  would  be  presented  at 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  31. 1984. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  F/eet  Financial  Croup.  Inc.. 
Providence.  Rhode  Island;  to  engage  de 
novo  through  its  subsidiary  in  providing 
data  processing  services  within  the 
limitations  set  forth  in  section 
225.25(b)(7)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  Compagnie  Financiere  de  Suez. 
Paris.  France:  to  engage  de  novo  through 
its  subsidiary.  Indosuez  Investment 
Management  Services,  in  acting  as  an 
advisory  company  for  mortgage  and  real 
estate  investment  trusts;  serving  as  an 
investment  advisory,  as  defined  in 
section  2(a)(20)  of  the  Investment 


Atlantic  Container  Line  (G.I.E.) 


licenses  have  been  revoked  by  the 


Maritime  Commission.  Washington,  D.C. 
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Company  Act  of  1940.  to  investment 
companies  registered  under  such  act; 
providing  portfolio  investment  advice  to 
other  persons;  furnishing  general 
economic  and  statistical  forecasting 
services,  and  industry  studies;  providing 
fincincial  advice  to  state  and  local 
governments,  such  as  with  respect  to  the 
issuance  of  their  securities;  and 
conducting  such  incidental  activities  as 
are  necessary  to  carry  out  the  activities 
specified  above. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
00690: 

1.  NBD  Bancorp.  Inc..  Detroit. 
Michigan;  to  engage  de  novo  through  its 
subsidiary.  Corporate  Funding.  Inc.. 
Detroit,  Michigan,  in  leasing  personal 
property  or  acting  as  agent,  broker  or 
advisor  in  leasing  such  property.  This 
application  is  for  expansion  of  the 
geographic  scope  of  a  previously 
approved  activity  to  include  the  entire 
United  States. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Dolmer  P.  Weisz.  Vice  Piesidont)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  De/ta  Bancshares.  Inc..  Eudora, 
Arkansas;  to  engage  de  novo  through  its 
subsidiary.  Eudora  Insurance  Agency, 
Inc..  Eudora.  Arkansas,  in  general 
insurance  activities  in  a  town  with  a 
population  not  exceeding  5,000.  These 
activities  will  be  conducted  in  Eudora 
and  the  surrounding  areas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  6. 1964. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  no(   S4-32330  Kilrd  12-11-84:  S  45  jm| 
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Grange  National  Banc.  Corp.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banli  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1642)c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  al  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
1. 1985. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  Grange  National  Banc.  Corp.. 
Laceyville.  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Grange  National  Bank  of  Wyoming 
County.  Laceyville.  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President),  230 
South  LaSalle  Street.  Chicago.  Illinois 
6CG90: 

1.  Minooka  Bancorp.  Inc..  Minooka. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  83.98  peroent  of 
the  voting  shares  of  Tri-County  Bank  of 
Minooka.  Minooka,  Illinois. 

2.  Westbonco.  Inc..  Westville.  Illinois: 
to  acquire  45  percent  of  the  voting 
shares  of  Minooka  Bancorp.  Inc.. 
Minooka.  Illinois,  thereby  indirectly 
acquiring  Tri-County  Bank  of  Minooka. 
Minooka,  Illinois. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  First  Tula  Bancorp,  Inc.,  Tulia. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  the  The  First  National 
Bank  of  Tulia.  TuHa,  Texas. 

2.  Red  River  Bancorp.  Inc.. 
Gainesville,  Texas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  The  First 
State  Bank,  Gainesville,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
S\  stem.  December  6. 1984. 
James  McAfee, 
A  ssociate  Secretary  of  the  Board. 

|FR  Doc.  84-32331  Filed  12-11-84: 8.-45  ami 
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Worland  Holding  Co.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  section  225.23(a)(2)  or 
(fl  of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  [f]  for  the  Board's 


approval  under  «ection  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  al  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possiblfe  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  2. 1985. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Worland  Holding  Company. 
Worland,  Wyoming;  to  acquire  Worland 
Securities  Corporation,  Worland. 
Wyoming,  thereby  engaging  in  the  sale 
of  credit-related  insurance,  and  making 
a  servicing  loans  and  other  extensions 
of  credit.  These  activities  would  be 
conducted  within  an  80  mile  radius  of 
Worland.  Wyoming. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  6. 1984. 
James  McAfee. 
Associate  Secretary  of  the  Board. 

\¥H  LXx:.  84-32332  Filed  12-11-84:  S:4S  am) 
MIXING  COOE  UIO-OI-M 


oy  vyruer  ui  ine  reuenii  maniime 
Commission. 


iiavc  iiicu  all  a|^pii\4aiiwii  uiiuci 

§  225.23(a](l]  of  the  Board's  Regulation 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  tt>e  Premerger  Notification 
Rules  f 

Section  7A  of  the  Clayton  Act,  15 
U.S.C  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1974,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


(1)  I 


-1017 


ton  o(  vokng  ncuikat  ot  ROLM  Cor- 


(2)  84-1162— UnMd  TxJionotogBS  Cor- 
pofeon's  proposed  acquMion  q4 
«o«ng  McwikMa*  Aknm  Plastics  Com- 
psny.  (C*y  liiiliiHi  Company.  UPE) 

(3)  S4-1160— Fadaralsd  HoUng  Cwnpa- 
ny.  tncorporattd  Ltd  a  Imlad  partnsr- 
Wap  ot  voang  sscuikas  o)  Videoland. 
tncofporalad.  (Trawor  Glangar.  UPE) 

(4)  B4-1 144— Affloakaag  Company's  pro- 
poaad  acQuiMon  of  voang  lacuiitiai 
o(  FmttamU  MMs.  Incorporstad 

(5)  S4-1153— N  V  AMEVj  propOSWl 
>fQHB<i0fi  ot  >rating  sscundas  of  Wast- 
•m  UI*  msuranca  Conpany,  (The  Si 
Pai^  Compamaa.  McofporaMd.  UPE) 

(6)  S4-1161— HanNay  Graup  PLC's  pro- 
poaad  acQuvbon  ot  voang  aacuntias 
ot  Jackson  Conwnuracationa.  Incopo- 
ralsd  irej  tha  Mamiananca  Company. 
IncotpotalKl  (Frad  Olaan.  UPE  oparst- 
«iB,  Virough  Olsan  mdustnas.  Incorpo- 


Wwting  panod 
toniMiatsd 
affactwa 


(7)  B4-1174— GuH  a  Mestain  Industnes. 
inco'poralad's  prapoaad  acQusition  ot 
Pranaca-HsM  Inccpwalad- 

(8)  84-1192— Manna*  raid's  proposed 
■fmMilwn  ot  Mting  secMlisa  ot  Pio- 
naaf  naaa.  Inccpocslsd.  (Time  Incor* 
pumad.  UPE). 

(9)  84-1194— Steven  C  MwtotTs  pny 
posed  acquaUnn  o)  votmg  secunbes 
ot  Retlnemanl  imatnaaonat  Company. 
(Mandat  Shatman.  UPE). 

(10)  84-1214— GNA  Corporation's  pro- 
poeed  arqi,iailion  ot  aaaais  ot  Divi. 
snns  ot  OaMS  Wakar  S«aal  8  \Mra 
Corporation.  (OaMS  Walkar  Corpora- 
son.  UPE) 

(il)84-122S— Houaton  ^Mural  Gas  Cor- 
I's     propoead     aoQuaann     ot 
I  ot  Tasiotna  npe  Uie  Company. 


Nov.  20.  1964 

Do 

Do 

Nov  21.  19B4 
Do 

Do 

Do 
Do 

Do 

Do 

Oo 


(12)  64-1155— AMR  Corporation's  pro- 
posed acquisition  ot  assets  at  Branid 
Inc.  (H  Group  Hotdmg.  Inc  .  UPE) 

(13)  84-1196— The  PMadslphia  Saving 
Fund  Sociely's  proposed  auiuitiun  ot 
voting  secuntias  ot  Midtond-Guardien 
Invastmanl  Company.  (Ttia  MidUHid 
Company.  UPE) 

(14)  84-1199— The  P»«tadalp*iia  Saving 
Fund  Sooaly's  proposed  acquoition  ot 
assets  of  Midland  Guardian  Company, 
(The  Midland  Company.  UPE) 

(15)  84-1149— Grand  Metropolitan  PuMc 
(jmrlad  Company's  proposed  acquisi- 
tion of  voting  securities  ot  Pepsi-Coo- 
keviNe.  (Papst-Cola  Bottling  Company 
ot  Cookevila.  Inc.  (Gladys  0«ven. 
UPE) 

(16)  84-1145— Tamiac  PLC's  proposed 
acqunHion  ot  aaaais  ot  Flonda  aggre- 
gate, raady-mix  and  block  operations. 
(Lone  St*  Industnes.  Inc.  UPE) 

(17)  84-nst— aayer  AG's  proposed  ac- 
quisition of  volmg  secunMs  of  Matnx 
Ckirporalion 

(18)  84-1152— General  Defense  Corpo- 
ration's proposed  acqusitKxi  of  voting 
securities  of  HarmNon  Technology.  Inc . 
(Clatxr  Corporation.  UPE) 

(19)  84-1177— LaFarge   Coppee   SA's 
xtusaion  of  assest  ot  Ce- 

Ag  Products  Group.  (Calsn- 
ese  Corporation.  UPE) 

(20)  84-1193— Imasco  Limiled's  pro- 
posed acquisition  of  voting  sacumas 
ol  Res  and  Oenck.  Inc..  (American 
Stores  Company.  UPE) 

(21)  84-1207— Thomson  Investments  Li- 
mlad's.  (Kenneth  n.  Thomson.  UPE). 
proposed  acquisition  ot  assets  ot 
George  N  GiltolL  > 

(22)  84-1215— Estenme  Corporatton's 
proposed  acqumHon  of  assets  ot 
Hoiks  Automation.  Inc 

(23)  84-1069— Honeywell  Incorporated's 
proposed  acquisition  of  voting  lacuri- 
Iws  of  ISSC  tndustnal  Sokd  State  Con- 
trols. Incorporated 

(24)  84-1218— Sheklon  Lubar's  pro- 
posed acquisition  of  assets  of  B. 
Leather.  Inc.  (Beatrice  Companies. 
Inc..  UPE) 

(25)  84-1172— Sir  Jamas  GoMarralh's 
proposed  acquisition  of  voting  securi- 
ties of  Colgale-PalmoWe  Company 

(26)  84-1183— The  Broken  Hit  Propne- 
tary  Company  Umaad's  proposed  ac- 
qusMion  o*  vomg  secunties  ot  Energy 
Reserves  Group.  Inc 

(27)  84-1184— Houston  Natural  Gas  Cor- 
porations proposed  acquortnn  of 
voting  secunties  of  Trsnsuveslam  Pipe- 
hne  Company.  (Tenas  Eastern  Corpo- 
ration. UPE). 

(28)  84-1185— Synergy  Group.  Incorpor- 
ated's proposed  acqusilion  of  assets 
of  Skstgas.  inc  .  (Texaco.  Inc  .  UPE) 

(29)  84-1190— First  Boston.  Incorporat- 
ed's proposed  scquisition  of  .voting  se- 
cuntias ot  Amancan  Stankzer  Company 

(30)  84-1191— Frsi  Boston.  Incorporst- 
ed's  proposed  scquwtion  of  voting  se- 
curities ot  American  Slenkzer  Company 

(31)  84-1197  Onslol  Meyers'  propoaad 
acquoitton  of  votng  tecuritiaa  ot 
AMSCO/Ha«  Surgcal  Omsaon.  (Firel 
Boston.  kKorporalad  UPE). 

(32)  84-1201- W  B  OurwvwiL  Jr  s  pro- 
posed acquaition  of  assets  of  the 
McFadden  Divwon  arv)  volmg  securv 
Has  ot  13  raMad  coprporations.  from 
Valmac  mdualfias.  Inc..  {Don  Tyson. 
UPE) 

(33)  84-1213— TDC  Oevalopmant  Corpo- 
ration's proposed  acquinbon  ot  vo«ng 
secunties  ol  Consokdalad  Wholesale 
Company.  Incorporated 

(34)  84-1221— Hartior  View  HoMs  Incor- 
porated's (Lu  Che  Woo,  UPE)  pro- 
posed acquisition  of  assets  ot  Holiday 
mns.  Incorporstad 


aftaclwe 


Nov  27.  1964 


Do 


Oo 


Nov  26.  1964. 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Nov  29.  1984 


Do 


Nov  30.  1964 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Waiting  period 

Tranaaction 

tannnated 

attactrva 

(35)     84-1222— Syncom     Corporalion's 

Do. 

proposed  acquoition  ot  voting  securi- 

ties   ol    lour    corporsle    subsKtanes, 

(Farm  House  Foods  Corporation.  UPE) 

(36)  84-1231- S  8  P  Company  s  (Paul 

Do 

and  Lydia  Kalmanoitz.  UPE)  proposed 

scquisitnn  of  voting  secunties  of  Pabst 

Brewing  Company 

(37)     84-1212— Bnstol-Myers     Corpora- 

Dec 3.  1984 

tions  propoaad  acquwtion  of  aiaati  of 

AMSCO/HaN  Surgical  Division.  (Kelso 

Partners.  II.  UPE). 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay.  Legal  Technician, 
Premerger  Notification  Office,  Bureau  of 
Competition.  Room  301,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
(202)  523-3894. 

By  direction  of  the  Commission. 
Emily  H.  Rocli. 

Secretary. 

|FR  Doc  84-32345  Filed  12-10-84:  8:45  ami 
BILLING  COOC  87SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Federal  Financial  Participation  In  State 
Assistance  Expenditures;  Federal 
Matching  Shares  for  Aid  to  Families 
With  Dependent  Children,  Medicaid, 
and  Aid  to  Needy  Aged,  Blind,  or 
Disabled  Persons  for  Octot>er  1, 1985 
Through  Septemt>er  30, 1987 

Correction 

In  FR  Doc.  84-31256  appearing  on 
page  46957  in  the  issue  of  Thursday, 
November  29, 1984,  make  the  following 
correction: 

On  page  46957,  third  column,  in  the 
table,  in  the  entry  for  "Michigan",  last 
column,  "56.76"  should  have  read 
"56.79". 

BILLING  CODE  1S0S-01-M 


Food  And  Drug  Administration 

Advisory  Committee  Meeting: 
Amendment 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  an 
advisory  committee  meeting  notice  to 
revise  the  agenda  and  schedule  of  the 
Blood  Products  Advisory  Committee 
meeting  announced  in  the  Federal 
Register  of  November  20, 1984  (49  FR 
45810).  The  announcement  of  the  Blood 


Federal  Register  /  Vol.  49,  No.  240  /  Wednesday,  December  12,  1984  /  Notices 


48387 


Products  Advisory  Committee  meeting  is 
revised  to  read  as  follows: 

Blood  Products  Advisory  Committee 

Dale,  time,  and  place.  December  13 
and  14,  8:30  a.m.,  Auditorium,  Lister  Hill 
Center,  National  Library  of  Medicine, 
Bldg.  38A,  8600  Rockville  Pike,  Bethesda, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  December  13,  8:30 
a.m.  to  9:30  a.m.;  closed  presentation  of 
data  and  closed  committee 
deliberations,  December  13,  9:30  a.m.  to 
5  p.m.,  and  December  14,  9  a.m.  to  12  m.; 
open  committee  discussion,  December 
14, 1  p.m.  to  3  p.m.;  closed  committee 
deliberations  (if  necessary),  December 
14,  3  p.m.  to  4  p.m.;  Issac  F.  Roubein, 
Executive  Secretary,  Center  for  Drugs 
and  Biologies  (HFN-32),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4096. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety, 
effectiveness,  and  appropriate  use  of 
blood  products  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  executive  secretary. 

Open  committee  discussion.  The 
committee  will  discuss  the 
reclassification  of  the  following 
Category  IIIA  products  under  the 
provisions  of  21  CFR  601.26:  (1) 
Fibrinolysin  and  Desoxyribonuclease 
Combined  (Bovine),  powder  for  solution 
and  ointment,  and  (2)  Fibrinolysin  and 
Desoxyribonuclease  Combined  (Bovine) 
with  chloramphenicol  ointment.  These 
products  are  marketed  under  License 
Number  1,  Parke-Davis,  Division  of 
Warner-Lambert  Co. 

Closed  presentation  of  data.  The 
committee  will  hear  trade  secret  or 
confidential  commercial  information 
relevant  to  investigational  new  drug 
applications  and  biologic  product 
license  applications  for  the  test  for 
antibody  to  HTLV-III.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
522b(c)(4)). 

Closed  committee  deliberation.  The 
committee  will  discuss  trade  secret  or 
confidential  commercial  information 
relevant  to  investigational  new  drug 
applications  and  biologic  product 
license  applications  for  the  test  for 
antibody  to  HTLV-III.  This  portion  of 
the  meeting  will  be  closed  to  permit 


discussion  of  this  information  (5  U.S.C. 
522b(c)(4)).  . 

Dated:  December  5, 1984.  •  j 

loseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

It-It  Doc.  84-32314  Filed  12-11-84: 8:4S  am)  ~ 

BILLIMO  COK  4160-01-M 

t  Docket  No.  82N-0096;  DESI  121521 

Drugs  for  Human  use;  Drug  Efficacy 
Study  Implementation;  Prescription 
Drug  for  Cough,  Cold,  or  Allergy; 
Withdrawal  of  Approval  . 

agency:  Food  and  Drug  Administration. 
action:  Notice . 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  pertinent  parts  of  the  new 
drug  application  (NDA)  for  Ornade 
Spansules.  This  action  does  not  affect 
the  currently  marketed  product  of  this 
name.  FDA  is  withdrawing  approval  of 
the  product  as  previously  formulated 
because  that  combination  of  ingredients 
lacks  substantial  evidence  of 
effectiveness. 
EFFECTIVE  DATE:  January  11, 1985. 

ADDRESS:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with 
Docket  No.  82N-0096  and  reference 
number  DESI  12152  and  directed  to  the 
Division  of  Drug  Labeling  Compliance 
(HFN-310).  Rm.  216.  Center  for  Drugs 
and  Biologies,  Food  and  Drug 
Administration,  5640  Nicholson  Lane, 
Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Reed,  Center  for  Drugs  and 
Biologies  (HFN-366).  Food  and  Drug 
Administration  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-3650. 
SUPPlfMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  August  17, 1982  (47  FR  35870).  the 
Director  of  the  Center  for  Drugs  and 
Biologies  revoked  a  temporary 
exemption  for  the  drug  product 
described  below  which  permitted  the 
product  to  remain  on  the  market  beyond 
the  time  limits  scheduled  for 
implementation  of  the  Drug  Efficacy 
Study.  FDA  also  announced  the 
conditions  for  marketing  this  product,  as 
reformulated,  and  offered  an 
opportunity  for  a  hearing  concerning  the 
old  formulation  and  indications 
reclassified  to  lacking  substantial 
evidence  of  effectiveness. 

NDA  12-152:  as  it  pertains  to  Ornade 
Spansules,  a  controlled  release  product 
that  now  contains  12  milligrams  (mg) 
chlorpheniramine  maleate  and  75  mg 


phenylpropanolamine  hydrochloride: 
SmithKline  and  French  Laboratories. 
1500  Spring  Garden  St..  P.O.  Box  7929. 
Philadelphia,  PA  19101.  This  product 
formerly  contained  8  mg 
chlorpheniramine  maleate.  50  mg 
phenylpropanolamine  hydrochloride, 
and  2.5  isopropamide. 

No  party  submitted  a  hearing  request 
for  the  product  containing  isopropamide. 

Failure  to  file  an  appearance  and 
request  a  hearing  constitutes  a  waiver  of 
the  opportunity  for  a  hearing. 
Accordingly.  FDA  is  now  withdrawing 
approval  of  NDA  12-152  as  it  pertains  to 
the  isopropamide  containing  product. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  the  isopropamide- 
containing  product  named  above  and  is 
not  the  subject  of  an  approved  new  drt)g 
application  is  covered  by  the  new  drug 
application  reviewed  and  is  subject  to 
this  notice  (21  CFR  310.6).  Any  person 
who  wishes  to  determine  whether  a 
specific  product  is  covered  by  this 
notice  should  write  to  the  Division  of 
Drug  Labeling  Compliance  (address 
above.). 

The  Director  to  the  Center  for  Drugs 
and  Biologies,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (see.  505,  52 
Stat.  1052-1053  as  amended  (21  U.S.C. 
355))  and  under  authority  delegated  to 
him  (21  CFR  5.82),  finds  that,  on  the 
basis  of  new  information  before  him 
with  respect  to  the  drug  product, 
Evaluated  together  with  the  evidence 
available  to  him  when  the  application 
was  approved,  there  is  a  lack  of 
substantial  evidence  that  the 
isopropamide-containing  product  named 
above  will  have  the  effects  it  was 
purported  or  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling. 

Therefore,  pursuant  to  the  foregoing 
findings,  approval  of  NDA  12-152 
insofar  as  it  pertains  to  the 
isopropamide-containing  product  named 
above  is  withdrawn,  and  marketing  of 
the  isopropamide-containig  product  is 
hereby  declared  unlawful.  The  effective 
date  of  this  announcement  is  January  11. 
1985.  Shipment  in  interstate  commerce 
of  the  product  or  any  identical,  related, 
or  similar  product  that  is  not  the  subject 
of  an  approved  new  drug  application 
will  then  be  unlawful. 

Dated:  December  6. 1984. 
Harry  M.  Meyer,  |r.. 

Director.  Center  for  Drugs  and  Biologies. 

|KR  Doc.  84-32313  Filed  12-11-84:  84S  ani| 
■njJNO  COOC  418Q-«1-II 


s     prapOMd     soQUMOon     of 
01  Tooma  Ptp*  Ln*  Company.   I 


pos«a  acquainon  oi  isseti  M  HoMay 
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Register  o!  November  20, 1984  (49  hR 
45810).  The  announcement  of  the  Blood 
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(Docket  Na  MM-OSM] 

Intermedics,  Inc.;  Premarket  Approval 
of  Cybertach"^"  60  Model  262-01  Pulse 
Generator  and  Modet  525-01 
Programmer 

agency:  Food  dnd  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Intermedics,  Inc..  Freeport.  TX.  for 
premaricet  approval,  under  the  Medical 
Device  Amendments  of  1976.  of  the 
CyberTach™  60  Model  262-01  Pulse 
Generator  and  Model  525-01 
Programmer.  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel,  FDA  notified  the 
applicant  that  the  device  had  been 
shown  to  be  safe  and  effective  for  use  as 
recommended  in  the  submitted  labeling. 
DATE:  Petitions  for  administrative 
review  by  January  11. 1985. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative    . 
review  to  the  Dockets  Management 
"ranch  (HFA-305),  Food  and  Drug 
Admmistration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockvile,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 
Donald  F.  Dahms.  Center  for  Devices 
and  Radiological  Health  (HFZ-450). 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring,  MD  20910, 
301-427-7559. 

SUPPLEMENTARY  INFORMATION:  On  June 
23. 1982,  Intermedics,  Inc..  Freeport.  TX 
77541.  submitted  to  FDA  an  application 
for  premarket  approval  of  the 
CyberTach"*  60  Model  262-01  Pulse 
Generator  and  Model  525-01 
Programmer.  The  device  is  an 
implantable  pacemaker  pulse  generator 
and  programmer.  The  device  is 
indicated  for  use  as  a  cardiac  pacing 
system  with  anti-arrhythmic  response. 
The  Circulatory  Systems  Devices  Panel, 
and  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
application.  On  November  7, 1984.  FDA 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  Center  for 
Devices  and  Radiological  Health.  Use  of 
the  device  in  the  ventricles,  however, 
continues  to  be  investigational. 

A  summary  of  safety  and 
effectiveness  data  on  which  FDA  based 
its  approval  is  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  is  available  upon  written  request. 
Requests  should  be  identified  with  the 


name  of  the  device  and  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at  the 
Center  for  Devices  and  Radiological 
Health — contact  Donald  F.  Dahms 
(HFZ-450).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g]).  for  administrative  review  of 
FDA's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  apphcation  and  of  FDA's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  of  FDA's  action  under 
S  10.33(b)  (21  CFR  10.33(b).  A  petitioner 
shall  idenfity  the  form  or  review 
requesting  (hearing  or  independent 
advisory  committee]  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  January  11, 1985,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated  December  6. 1984. 

Joseph  P.  Hik. 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FK  Doc.  84-32315  Filed  12-11-M:  kiS  (nil 
NLUNO  COOC  41M-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

(Docket  No.  N-84-14«1] 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal.  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC.  20503. 

FOR  further  information  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW.. 
Wasington.  D.C.  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

supplementary  information:  The 

Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

This  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  by  affected  by  the  proposals;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
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Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Relocation  Reporting 

Requirements,  and  Acquisition  and 

Relocation  Recordkeeping 

Requirements  in  Handbooks  7417.1 

and  7417.1  REV-1 
Office:  Public  and  Indian  Housing 
Form  Number:  None 
Frequency  of  Submission:  On  occasion 
Affected  Public:  State  or  Local 

Governments  and  Non-Profit 

Institutions 
Estimated  Burden  Hours;  98 
Status:  Reinstatement 
Contact:  Raymond  W.  Hamilton.  HUD. 

(202)  426-0938  Robert  Neal.  OMB. 

(202)  395-7316. 

Authority:  Sec.  3507  of  the  Papfirwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  December  3. 1984. 
Dennis  F.  Geer. 

Director.  Office  of  In  formation  Policies  and 
Systems. 

|FR  Doc.  84-32400  Filed  12-n-IM:  6:45  am] 
BILLING  CODE  4210-01-M 

Office  of  Environment  and  Energy 

(Docket  No.  I-S4-1311 

Intended  Environmental  Impact 
Statements;  Decatur,  IL 

The  Department  of  Housing  and 
Urban  Development  gives  notice  that  an 
Areuwide  Environmental  Impact 
Statement  (AEIS)  is  intended  to  be 
prepared  the  Decatur.  Illinois.  National 
Register  Historic  District.  This  Notice  is 
required  by  the  Council  on 
Environmental  Quality  Under  its  rules 
(40  CFR  Part  1500). 

Interested  individuals,  governmental 
agencies,  and  private  organizations  are 
invited  to  submit  information  and 
comments  concerning  the  area  to  the 
specific  person  or  address  indicated  in 
the  appropriate  part  of  the  appendices. 

Particularly  solicited  is  information  on 
reports  or  other  environmental  studies 
planned  or  completed  in  the  project 
area,  issues  and  data  which  the  EIS 
should  consider,  recommended 
mitigating  measures  and  alternatives, 
and  major  issues  associated  with  the 
proposed  project.  Federal  agencies 
having  jurisdiction  by  law.  special 
expertise  or  other  special  interests 
should  report  their  interests  and  indicate 
their  readiness  to  aid  the  AEIS  effort  as 
a  "cooperating  agency." 

Each  Notice  shall  be  effective  for  one 


year.  If  one  year  after  the  publication  of 

a  Notice  in  the  Federal  Register  a  Draft 
EIS  has  not  been  filed  on  a  project,  then 
the  Notice  for  that  project  shall  be 
cancelled.  If  a  Draft  AEIS  is  expected 
more  than  one  year  after  the  publication 
of  the  Notice  in  the  Federal  Register. 
then  a  new  and  updated  Notice  of  Intent 
will  be  published. 

Issued  at  Washington.  D.C.  December  6. 
1984. 
Francis  G.  Haas, 

Deputy  Director,  Office  of  Environment  and 
Energy. 

Appendix — A  EIS  on  the  Decatur, 
Illinois  National  Register  Historic 
District 

The  Department  of  Housing  and 
Urban  Development  (HUD)  Region  V 
Office  intends  to  prepare  an  Areawide 
EIS  for  the  Decatur,  Illinois,  National 
Register  Historic  District.  The 
Department  hereby  solicits  comments 
and  information  for  consideration  in  this 
AEIS.  The  Department  published  a 
previous  AEIS  Notice  in  the  Federal 
Register  on  December  17. 1981.  Initial 
work  was  undertaken  but  due  to  the 
complexity  of  the  work,  a  AEIS  was 
delayed.  This  Notice  is  meant  to  update 
the  original  one. 

Description:  The  Historic  District  is 
irregularly  shaped,  its  approximate  • 
boundaries  include  Eldorado  on  the 
North.  Union/Church  on  the  east, 
Hayworth/Crea  on  the  west,  and 
Lincoln  Park  Dr./Edward  St.  on  the 
south.  Area  structures  include  many  and 
varied  architectural  styles  and  building 
types. 

Need:  An  EIS  is  being  prepared  as  any 
new  construction  activity,  or  major 
rehabilitation  action,  within  the  District 
may  have  an  effect  on  the  District.  An 
EIS  is  seen  as  the  most  appropriate 
method  to  fulfill  the  Department's 
environmental  and  historic  preservation 
and  responsibilities  in  a  historic  district 
that  is  attractive  for  housing 
development. 

Alternatives:  The  EIS  will  consider 
the  range  of  site  and  design  alternatives 
possible  for  housing  within  the  District. 
The  purpose  of  the  EIS  is  to  develop  a 
set  of  guidelines  to  be  used  by  HUD  in 
reviewing  projects  being  considered  for 
Federal  participation  in  the  histotic 
district. 

Scoping:  Comments  received  from 
appropriate  government  agencies  and 
service  organizations  as  a  result  of  this 
and  the  previous  notice  will  be  taken 
into  consideration  in  the  preparation  of 
the  statement.  For  that  reason  no 
scoping  meeting  is  believed  necessary. 
Potential  issues  include  impact  on 
historic  resources,  sewer  capacity, 
noise,  and  parking  congestion. 


Comments:  Comments  should  be  sent 
within  15  daysiollowing  publication  of 
this  notice  in  the  Federal  Register  to: 
Harry  P.  Blus,  Regional  Environmental 
Officer.  Department  of  Housing  and 
Urban  Development.  Chicago  Regional 
Office.  547  W.  Jackson  Blvd.,  Chicago. 
Illinois  60606.  \ 

[FR  Di>c.  S4-  <2ig<)  Filixl  12-11-M:  MS  am) 
BILUNO  COOe  4310-2t-H 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Map  Prices:  Price  Change 

Notice  is  hereby  given  that  effective 
January  1, 1985.  the  price  of  maps 
published  by  the  U.S.  Geological  Survey 
will  be  increased.  The  increase  is 
needed  to  recover  the  costs  of 
reproduction  and  distribution.  The  new 
map  prices  will  be  as  follows: 


TopoQfsphic,  ifTiAQs.  snd  retdcd  fMpt 


Stsndtnl  Topographic  Quadranglet  ■  (1:24.000; 

1:25  000;  1  W.OOO;  1:62.500;  1«3.360) 

Orttwpftotoquad*  and  OrthophoWmap* — 

National  Attat  Separalaa 

1:100,000  Map*. 

1:250.000  Mapi 

Alaaka  Boundary  Sanw  1:250  000  Map*. 

Alaaka  Fadaral  Consarvation  Maps 

Maior  Ecosystama  ol  Alaaka 

County  M^M  (1  50  000;  1:100,000) 

Suta  Maps  (No  Contours,  Black  and  Blua— 

1:500.000;  Black— 11, 000.000)  (par  tfwat) 

SUM  t*m»  (No  Contour*.  Mutbcotor-1 .500,000) 


Stala   Maps  (Topographc  or 
1  500.000)  (per  s^e•() 


Shadad  Ratal 


North  Amenca  MO  mtlkon 

Intamahon*  U^»  ol  Vw  World  (1:1.000,000) 
(par  sheaQ „ 

World  t*t>.  Rakal  Edrtion.  3  acatoc 

1:30  imllion— Smgla  thaal  56  x  42" 

1  22  million— 3  Iheata  57  x  34" 

1:14  miMion    C  ahaata  50  x  42" 

Tha  World  (ouHna  map): 

1:40(nllion,48  X  3T' 

1  80  mUbon.  25  x  IS' 

PoMical  Map  ol  tha  World 

National  Park  Mapa 


Coastal  EcolcgKal  Invanlory  Ivlapa.. 
Antarctic  Topograptiie  Map*. 


Appatactwn  Region  Map — 

Uapt  of  Ihs  Untied  Stales  (Base,  contour.  oM- 
lina,  and  Physical  dvisiona  *i  vanou*  scaiai, 
oolorB,  ihaal  sizaa,  ar¥l  number  ol  tftaaCi  par 
IMP) 


Hydrotogic  Unit  Map  ol  (State) 

HydrotogK  Unit  Mwi  o(  US 

Baaemam  Rock  Uk>  ol  (tie  U.S.  (aaQ 

Baaemeni  Rock  Map  ol  NorVi  America. 

Bouguer  Gravity  Anomaly  Map  ol  tia  U.S. 

Coal  FiaM* of  tha  US. 

Cod  Field*  ol  Alaaka 

FoW  and  Thnal  B«ts  ol  U.&  (aM) 

G«3k>gK  Map  of  (Slate) 

G«>logic  Map  of  the  U.S.  (eat) 

GeologK  Map  of  Norttt  America  (aal) 

GwMharmal  Qradtom  Map  of  NX 

Praliminafy  Melaltoganc  Map  of  N  A.  (aeO 

Subaurtaoa  Temperature  Map  of  N  A  (eel) 

Tectonic  Map  ol  North  Amenca  laaQ 

Work)  Seismcity  Map _.. 


S2  50 

2S0 
310 
4.00 
4.00 
2M 
4.00 
4.00 
400 

310 

4.00 

400 
3.10 

400 

4.30 
1080 
36.00 

310 
1.70 
3.10 
4.00 
4.00 
240-4  00 
2.404.60 
310 


070-6.10 


210-7  30 
6.10 
6.10 
2.10 
ISO 
4.30 
3.S0 
6.90 
730-16.80 
6.90 
990 
790 
1200 
790 
•JO 
3.10 


The  Geological  Survey  also  publishes 
specialized  scientific  maps,  including: 
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(1)  Geologica  Quadrangle  Maps 

(2)  Miscellaneous  Field  Studies  Maps 

(3)  Miscellaneous  Investigations  Maps 

(4)  Geophysical  Investigations  Maps 

(5)  Hydrologic  Investigations  Maps 

(6)  Coal  Investigations  Maps 

J7]  Mineral  Investigations  (Resource) 

Maps 
j[d)  Oil  and  Gas  Investigations  Charts 

and  Maps 

(9)  Land  Use  Maps 

(10)  Antarctic  Geologic  Maps. 
Prices  for  these  maps  vary.  Specific 

price  information  may  be  obtained  from 
the  following  Geological  Survey  maps 
sales  offices: 

Alaska: 

4230  University  Drive.  Anchorage.  AK 

99508-4664 
Room  E-146.  Federal  Building.  701  C 

Street,  Anchorase.  AK  99513,  (907) 

271-4307 
Room  126,  New  Federal  Building,  101 

12th  Avenue,  Fairbanks.  AK  99701, 

(907)  456-0244 

Q^lifomia: 

Room  7638.  Federal  Building,  300  North 

Los  Angeles  Street,  Los  Angeles,  CA 

90012,  (213)  688-2850 
Building  3.  MS  533,  345  Middlefield 

Road.  Menlo  Park,  CA  94025,  (415) 

323-8111,  ext.  2817 
Room  504,  Customhouse,  555  Battery 

Street.  San  Francisco,  CA  94111.  (415) 

556-5627 

Colorado: 

Building  41,  Federal  Center,  Denver,  CO 

80225.  (303)  23&-7477 
Room  169,  Federal  Building.  1961  Stout 

Street,  Denver.  CO  80294.  (303)  837- 

4169 

District  of  Columbia: 

Room  1028,  General  Services 
Administration  Building.  19th  and  F 
Streets,  NW.,  Washington,  D.C.  20244. 
(202)  343-8073 

Mississippi: 

Building  3101.  National  Space 
Technology  Laboratories,  NSTL 
Station,  MS  39529.  (601)  688-3541 

Missouri: 

1400  Independence  Road,  Rolla,  MO 
65401.  (314)  341-0851 

Texas: 

Room  lC-45.  Federal  Building,  1100 
Commerce  Street,  Dallas.  TX  75242. 
(214)  767-0198 

Utah: 

Room  8105,  Federal  Building.  125  South 
State  Street.  Salt  Lake  City,  UT  84138. 
(801)  524-5652 


Virginia: 

1200  South  Eads  Street,  Arlington,  VA 

22202,  (703)  557-2781 
Room  lC-402,  National  Center,  12201 

Sunrise  Valley  Drive,  Reston,  VA 

22092.  (703)  860-6167         ; 

Washington: 

Room  678.  U.S.  Courthouse.  West  920 
Riverside  Avenue,  Spokane.  WA 
99201.  (509)  456-2524. 

Dated:  December  4. 1984. 
R^.  Southard, 

Chief.  National  Mapping  Division,  U.S. 
Geological  Survey. 

|FR  Doc  M-32320  Filed  12-11-M;  &«$  am) 
MLUNO  CODE  4310-31-M 


Bureau  of  Land  Management 

Eastern  States;  Unleased  Federal 
Mineral  Ownership  Within  Known 
Geologic  Structures 

agency:  Bureau  of  Land  Management. 
Interior. 

ACnON.  Notice  of  availability  of 
computeried  list  of  unleased  Federal 
tracts  within  Eastern  States  Known 
Geologic  Structures  (KGS's).  call  for 
nominations  of  listed  lands  for 
competitive  oil  and  gas  sale. 

summary:  The  Eastern  States  Office  has 
recently  completed  a  survey  of  KGS's  in 
seven  States  as  to  determine  locations 
of  unleased  Federal  mineral  ownership 
within  those  KGS's.  The  result  of  that 
survey  is  a  computerized  location  list  for 
approximately  38,000  acres  of  unleased 
Federal  tracts  within  KGS's  in 
Arkansas.  Louisiana,  Mississippi. 
Alabama.  Florida.  Virginia,  and 
Kentucky.  At  this  time,  the  Eastern 
States  Office  is  making  single  copies  of 
the  list  available  to  interested  parties  at 
no  charge.  Requests  may  be  made  in 
writing  or  by  telephone,  and  should  be 
directed  to  Mr.  Robert  Hall.  Bureau  of 
Land  Management.  Eastern  States 
Office,  350  South  Pickett  Street. 
Alexandria.  Virginia  22304,  (703)  274- 
0140. 

In  addition,  in  accordance  with  43 
CFR  3120.3.  the  Eastern  States  Office  is 
soliciting  nominations  of  parcels  for 
competitive  sale  from  among  those 
tracts  included  in  the  computerized  list. 
Written  nominations  should  specify  the 
State.  County,  KGS  name,  and  tract 
description  as  shown  in  the  printout, 
and  should  be  submitted  by  March  12. 
1985,  to  Ms.  Lonna  McKenna,  Bureau  of 
Land  Management,  Eastern  States 
Office,  350  South  Pickett  Sti-eet, 
Alexandria.  Virginia  22304. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  Hall,  Bureau  of  Land 
Management,  Eastern  States  Office,  350 
South  Pickett  Street,  Alexandria, 
Virginia  22304,  (703)  274-0145. 
Pieler  }.  VanZanden, 
Acting  State  Director. 

|FR  Doc.  S4-32134  Filed  12-11-84: 1:45  toil 
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(CA  155561 

Indio  Resource  Area;  Realty  Action  for 
the  Exchange  of  Public  Lands  in 
Riverside  County,  CA 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action, 
exchange  of  public  lands  (CA  15566). 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C. 
1701: 

San  Bernardino  Meridian 
T.  2  S..  R.  4  E. 
Sec.  18,  lots  1  and  2,  SE'/4NEy4,  E^SEy4, 

swy4SE  y«,  sviNwv4SEy4. 

T.  2  S.,  R.  3  E 

Sec.  11,  lot  1. 
Containing  387.11  acres. 

In  exchange,  the  Federal  Government 
will  acquire  non-Federal  lands  in 
Riverside  County  from  the  Ditz-Crane 
Corp.,  2295  De  La  Cruz  Blvd.  Santa 
Clara,  CA  95050. 

The  lands  are  described  as: 

T.  2  S..  R.  3  E., 
Sec.  13,  WV4; 
Sec.  14,  All. 
Containing  960.00  acres. 

The  purpose  of  this  exchange  is  to 
obtain  non-Federal  land  for  use  in 
Federal  programs.  It  will  provide 
improved  and  more  efficient 
management  of  Federal  land.  The 
exchange  is  consistent  with  the  Bureau's 
land  management  planning  and  the 
public  interest  will  be  well  served  by 
making  the  exchange.  The  value  of  the 
lands  to  be  exchanged  is  approximately 
equal  and  money  will  be  used  to 
equalize  the  values  by  Ditz-Crane.  The 
exchange  will  include  both  mineral  and 
surface  estates. 

There  will  be  reserved  to  the  United 
States  in  the  applied  for  lands  a  right-of- 
way  for  ditches  or  canals  constructed  by 
the  authority  of  the  United  States  (43 
U.S.C.  945). 

Other  terms  and  conditions  of  the  sale 
are: 


a  "cooperating  agency." 
Each  Notice  shall  be  effective  for  one 


historic  resources,  sewer  capacity, 
noise,  and  parking  congestion. 


The  Geological  Survey  also  publishes 
specialized  scientific  maps,  including: 
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1.  A  reservation  for  existing  right-of- 
way  for  Southern  California  Edison 
transmission  line  (R  0959)  and  for 
County  of  Riverside  road  under  RS  2477. 

2.  Ditz-Crane.  Inc.  agrees  that  it  takes 
the  real  esUte  in  T.  2  S..  R.  3  E..  SBM, 
Section  11.  Lot  1  subject  to  the  existing 
grazing  use  of  Jim  Wallace,  holder  of 
grazing  authorization  No.  6813.  The 
rights  of  Jim  Wallace  to  graze  domestic 
livestock  on  the  subject  land  shall  cease 
on  two  years  from  date  of  this  notice. 
The  Ditz-Crane.  Inc.  is  entitled  to 
receive  annual  grazing  fees  from  Jim 
Wallace  in  an  amount  not  to  exceed  that 
which  would  be  authorized  under  the 
Federal  grazing  fee  published  annually 
in  the  Federal  Register. 

3.  Ditz-Crane.  Inc.  will  obtain  a 
relinquishment  or  cancellation  of  the 
grazing  lease  on  the  non-Federal  land. 

4.  The  patent  will  be  subject  to  all 
valid  existing  rights  and  reservation  of 
record. 

5.  The  patent  will  be  subject  to  right- 
of-way  CA  5412  as  it  affects  land  in  T.  2 
S..  R.  3  E..  Section  11.  Lot  1. 

TTie  publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
applied  for  public  land  from  all  other 
forms  of  appropriation  under  the  public 
land  laws  and  the  mining  laws  for  a 
period  of  two  years. 

Information  concerning  the  exchange, 
including  the  environmental  analysis  is 
available  for  review  at  the  Bureau  of 
Land  Management's  California!  Desert 
District  Office,  1095  Spruce  Street. 
Riverside.  CA  92507. 

The  publication  date  of  this  notice 
will  commence  the  45-day  comment 
period.  For  a  period  of  45  days  from  date 
of  first  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  California  Desert  District.  1695 
SpPTJce  Street,  Riverside,  CA  92507.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  November  30. 1984. 
Gerald  E.  Hillier, 
District  Manager. 

|FR  Doc  84-32319  Filed  l2-ll-««:  8:45  ami 
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[M-S9847} 

Montana;  Realty  Action,  Exchange  of 
Public  Lands 

agency:  Bureau  of  Land  Management, 
Butte  District  Office,  Interior. 


ACTION:  Notice  of  realty  action, 
exchange  of  public  lands  in  Lewis  and 
Clark,  Jefferson,  Broadwater,  Gallatin. 
Park,  and  Sweetgrass  Counties  for 
private  lands  in  Lewis  and  Clark 
County. 

summary:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  the  Federal  Land  Polity 
and  iflanagement  Act  of  1976: 43  US|C 
1716: 

Principal  Meridian,  Montana 


G-2. 
6-3. 

G-4 

G-S... 
G-6..- 
G-7 .... 
G-9 
G-10.. 

G-11.. 
G-12. 
G-13.. 
G-14.. 


P-1. 


TIS,  RIE 
T2N,  R2E. 
T2S  R7E.  am. 
T3N.  R3E.  M 
T2N  R3E.M 
T4N.  R6E.  M 
T2S.  R2E.  sa 
T2S.  RSE.  M 
Sac  17.  Sag 
T3S.  R2E.  ta 
T1S.  R2E.  M 
TiS,  RIE.  M 
T2N.  R3E.  • 
SES<.. 


T2N.    R11E,    tac 
SWV.SEVt. 
P-2 T1S.  we.  tac  2,  ton  3.  4. 


14.  NWMNEM. 

12.  NH.. 
.  20.  NE>4NEM.. 
c.  34.  SEMSEtt... 
:SSEV4NE^fc_... 
c  30.  NEWNEK. 
:.  za  NEV^SEK.. 
:.  16.NE^SEM- 

Survay  

:  3.  NEV4SWV, 

:.  33.  E'/iSWV,,  SeViSE*...-. 

c.  22.  SWWSW^*.. _ 

le.  as.  NWH,  W^SWK.  i% 

Psfk 

6.    Lot   4.    SE>^SW4«. 


P-4.... 
P-4 .... 

p-e  .. 

P-7 .... 

P-e .... 
P-9 ._. 
p-10., 
p-11.. 

P-12. 
p-1 3 


P-14.. 
P-15. 
P-1«.. 

P-1 7.. 
P-18. 

P-19 
P-20.. 

P-21  , 


P-22 

P-23 

P-24.. 

P-25 

P-26  . 

P-27 .. 

P-28.. 

P-29.. 

P-30  . 
P-31 .. 
P-32.. 
P-34.. 
P-35  . 
P-36.. 


TIN.  R10E.  1 

T2S.  R11E.  ( 


3&SWW. 


14.  W<*9EM..... 
T2S,  R12E.  MC  10,  SEV.NWW. 
T8S.  R6E.  aac.  10.  SW^SEWi... 


TBS.  R6E.  aac.  18.  M  1.  NE^NEMi,  NEt<t 
NWH. 

T2S,  R11E.  aac  21.  SMfSiSWV* 

T3StR11E.aac  13.  SWVJ^WSd 

TIN.  B10E.  »ae   12,  €'*NEVI, 

TIS.  RlOe,  tac  30,  N-^SEVi.  SE'-.SEV. 

TIS.  R«E.  aac.  •.  SEUiSEU..  l«M«>9W«i...- 

T2S.  R9E.  aac.  4.  lo«i  3,  4.  NWU 

TIS.  R10E,  aac.  16.  tot  4.... 

Sac  20.  SWSE*-.— 

T1N.R8E.aac.34.  SEWXEH 

T2S.  R11E,  lac   10.  NEViSWV, 

T2S.  R12E.  aac  27,  NEWiNEH 


T2S.  RiaE.  aac  1*.  SESSESi. 

T2S.  RBE.  tac  4.  NWWNWW,  EV^SWV...... 

TIS,  R10E,  MC  20,  MSSEMi 

T5N.  P9E,  aac  20.  E^ ~ 

T2M.  R8E  aac  «.  HM^MHHt 

Sec.  20,  SE'^4NW«i _ 

TIS.  R11E,  aac.  2.  M  1 

Sac.  10.  WViSvm 

Sac.  2Z  NW.NW^i _.. 

Sac  24.  EV4SEV. _ _ 

TIS.  R12E,  tec   20,  NV*N^.  SEV4NW% — 

TIN,  R10E.  aac  20.  NWNE^ 

nS.  «WE,  aac  20,  SWHSWH.. 


T3S.  RSE.  aac  30.  Ms  3l  4.  EVkSIM«i.. 

T2S.  R8E.  aac  34.  SEV* - 

T2S.  RSE.  aac  JO.  NEV,NW%* 

T3S,  R8E.  aac  22.  WH 


T4S.  R9E,  MC  30,  lots  3.  4.  SEtkSWVd.. 

Sac  20,  W^SEV  S£V.SE% _ 

T4S.  ROE,  aac  32,  NWV4SWV, 


T5S.  R«E.  aac  32.  WWNWVd 

T7S,  R7E,  aac  2,  Lot  4 _ _... 

T4S.  RBE.  sac  26.  SWWMW,  NVkSWM.. 

T5N.  H9E,  aac  32,  EViWVfc. 

T2S.  R9E.  sac.  34.  WViSEMi 

T4H.  R9E,  aac.  6,  NEViNWMi 


40 

320 

40 

40 

40 

40 

40 

40 

17,«8 

40 

120 

40 

320 


104  27 
•061 

lao 
•0 

40 
40 

11142 

40 
40 
80 
120 
•0 
160,20 

33  84 
40 
40 
40 
40 
40 
120 
•0 
320 
40 
40 

4738 
•0 
40 
SO 

aoo 

80 

40 

1S0JOS 

1«0 

40 

,       3«) 

.  118.84 

120 

40 

80 

.    5345 

160 

160 

80 

40 


L-1.. 
L-2.. 
L-3.. 
L-4.. 
L-6.. 
L-6.. 


Lawis  and  Clafk 

T1IN.  R5W,  aac  24.  tots  15.  16. 

T11N.  R4W.  sac  22.  tot  1 

T11N.  R5M.  sac.  2.  tot  8 

TIIN.  R5W.  sac  29.  tot  9 

T10N  RSW,  aac  13,  tots  21,  22,  23., 
T10N.  R5W,  aac  13,  tots  19.  20.  24.. 


9.93 
2S.41 
3047 
12.12 
1S«2 


Sac     24,  tots  15,  16  . 

L-7 T14N,  R3W,  asi 

L-0 T11N.R5W,  sa< 

L-0 T12N.  R6W,  aa< 


34,10117., 

29,  tot  11 

5,  SEV.SIMW. 


T13N,  nei*.  sac  17,  SESSE% . 
Sec  2^  NW'.,S«»4* 


P-21. 


TIN,  RISE,  sac  22.  SSSIMH.- 
Sec  32.  NWNEVli,  9W^9WK. 


1057 
aM 
MJO 

40 

40 
40 


■0 
1Z0 


J-2 TBN,  R3W,  sac  32,  NWV.NWV.NW«i..._ 10 

J-3. T2N.  R5W  sac   M.SMM, MO 

aec  24.  NW«..  SE  WNE  *<. 200 

J-5 T6N,  R4W,  sac  32,  EWSWV.SC% 20 

J-« T7N,  R3tW,  sac.  17.  tot  24 1J07 

S-7......  T2N.  R5)«.  aac  26.  NWWNWM 40 

J-S T8N.  R4W,  aac  23.  tot  1 234B 

J-9.......  TBN.  R3W,  aac  7.  tot  6 „ 

Sec  5.  tols  10.  16,  21,  31.  32 

Sac  4,  tot  7 106.57 

J-10.,..   T8N,  R3W,  aac  9.  SEMiNE^* - _-  _ 

Sac,  10,  tals  1,  6.  7.  10,  11,  1C Wt as 

J-11 T9N.R3W.  aac21.  NE«4SEt« 40 

a-1  _  .    T8N.  R3E,  aac   t.  NVtNHNWHSEMi.  to*      26)64 

13.  14.  IS.  16. 

B-2 T3N.  RIE.  sac  27.  SNIMHH, 40 

B-3 T3N,  Rie  aac  1Z  NWMi 100 

B-4  .._  T9N.    R2E.    sac    20.    SWV,NWW.    NWUi  50 

SWaiNEVv  NW'/iSE'^NWVi.,  SWV,SEM 

HM<H. 


In  exchange  for  an  equal  value  of 
these  public  lands,  the  United  States 
will  acquire  the  following  described 
private  lands  in  Lewis  and  Clark  County 
from  Nick  and  Mary  Wirth: 

Prinopac  Meridian,  Montana 


T14N,  R4W,  sac.  27,  H*l\k.  »«»(t<.S»»<4 __._... 
Sac.  28.  thai  po>«on  aoulk  aad  aaal  at  1- 
15  axoaptms  oanmm  tracts  and  road- 

200 
63364 

Sac  26.  smM  pwsal  at  Om  Et*E4hSEM  .— 

Sac  31.  al - — 

Sac    32.  n>h.  9M^  WKm»%  1»0h— > 

«je6 

660.64 

47a.(M 

Sac  33.  at  aicapMng  >ia  *%fymi.  »•- 
road,  and  a  sm*  trad - _ 

Total -. 

se5.r 

Z444.22 

dates:  For  a  period  of  45  days  horn  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  address 
shown  below.  Any  adverse  comments 
will  be  evaluated  by  the  BLM.  Montana 
State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT! 

Information  related  to  the  exchange, 
including  the  environmental  assessment 
and  land  report  is  available  for  review 
at  the  Butte  District  Office.  P.O.  Box 
338a  Butte,  Montana  59702. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  exchange  is  to  acquire 
additional  public  land  in  the  Sleeping 
Giant  area  near  Holter  Lake.  These 
lands  have  high  recreational  and 
wildlife  values  and  will  provide  the  first 
legal  public  access  by  land  to  the 
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Sleeping  Giant  area.  This  is  the  final 
step  of  a  two-part  exchange.  The  first 
step  acquired  1,080  acres  of  the  Wirths 
land.  This  step  will  acquire  the 
remaining  2,444.22  acres  of  private  land 
in  exchange  for  an  equal  vdlue  of  the 
above  listed  public  lands. 

The  publication  of  this  notice 
segregates  the  public  lands  described 
above  from  settlement,  sale,  location 
and  entry  under  the  public  land  laws, 
including  the  mining  laws,  but  not  from 
exchange  pursuant  to  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

This  Notice  constitutes  formal 
notification  under  43  CFR  4110.4-2(b) 
that  the  BLM  may  cancel  grazing 
authorizations  on  tbe  above  described 
public  lands  at  any  lime  after  two  years 
from  the  receipt  of  this  Notice  by 
existing  grazing  lessees  or  permittees. 

The  Exchange  will  be  made  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  USC  945. 

2.  The  reservation  to  the  United  States 
of  any  identified  mineral  values  on  the 
Federal  lands  being  transferred. 

3.  All  valid  existing  rights  (e.g.,  rights- 
of-way.  easements  and  leases  of  record). 

4.  Value  equalization  by  cash 
payments  or  acreage  adjustments. 

5.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

This  exchange  is  consistent  with 
Bureau  of  Land  Management  policies 
and  planning  and  has  been  discussed 
with  State  and  local  officials.  The  public 
interest  will  be  served  by  completion  of 
this  exchange. 
Gerald  LQuinn, 
Acting  District  Manager. 

(FD  Ooc  M-3231S  Filed  12-11-M:  8:45  am| 
BILLING  COOC  4310-10-W 


Craig  District  Advisory  Council; 
Meeting 

In  accordance  with  Pub.  L.  94-579, 
notice  is  hereby  given  that  there  will  be 
a  meeting  of  the  Craig  District  Advisory 
Council  on  January  23, 1985. 

The  meeting  will  begin  at  10  a.m.  at 
the  Little  Snake  Resource  Area  Office. 
1180  Industrial  Avenue,  Craig.  Colorado. 

The  Council  will  discuss  the  Little 
Snake  Resource  Management  Plan. 

The  Meeting  will  be  open  to  the  public 
and  interested  persons  may  make  oral 
statements  to  the  Council  beginning  at 
10:30  a.m.  The  District  Manager  may 
establish  a  time  limit  for  oral 
statements,  depending  on  the  number  of 
people  wishing  to  speak.  Anyone 
wishing  to  address  the  Council  or  file  a 
written  statement  should  notify  the 
District  Manager.  Bureau  of  Land 


Management,  455  Emerson.  Craig. 
Colorado  81625,  by  January  16. 1985. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the  Craig 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
during  regular  business  hours. 

Dated:  November  26. 1984. 
Terry  L.  Plummer. 
Associate  District  Manager. 

|FR  Doc  M-32322  FiM  12-11-M:  8:45  ■m| 
MLUNO  COOC  4301-je-«l 


(N-219  I 

Nevada;  Partially  Denied  Proposed 
Withdrawal;  Desert  National  Wildlife 
Range;  Correction 

In  Federal  Register  issued  of 
September  2. 1983,  page  40002,  column  2, 
first  line  under  T.  8  S.,  R.  62  E..  is 
corrected  to  read:  Sec.  31,  lots  3,  4. 
SE'ASW'A. 
Wm.  |.  Malencik, 
Deputy  State  Director.  Operations. 

|FR  Doc  84-32371  Filed  12-11-84;  8:45  ami 
MUJNG  COOK  4310-C-M 


INTERNATIONAL  TRADE 
COMMISSION 

Termination  of  Countervailing  Duty 
Investigation  Concerning  Ampicillin 
Trihydrate  and  Its  Salts  From  Spain 

agency:  United  States  International 
Trade  Commission. 
action:  Termination  of  countervailing 
duty  investigation  under  section 
104(b)(1)  of  the  Trade  Agreements  Act  of 
1979,  with  regard  to  ampicillin  trihydrate 
and  its  salts  from  Spain. 

EFFECTIVE  DATE:  November  30. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Vera  Libeau,  Office  of 
Investigations,  telephone  number  (202) 
523-0368. 

SUPPLEMENTARY  INFORMATION:  The 
Trade  Agreements  Act  of  1979, 
subsection  104(b)(1).  requires  the 
Commission  in  the  case  of  a 
countervailing  duty  order  issued  under 
section  303  of  the  Tariff  Act  of  1930. 
upon  the  request  of  a  government  or 
group  of  exporters  of  merchandise 
covered  by  the  order,  to  conduct  an 
investigation  to  determine  whether  an 
industry  in  the  United  States  would  be 
materially  injured,  or  threatened  with 
material  injury,  or  whether  the 
establishment  of  such  an  industry  would 
be  materially  retarded,  if  the  order  were 
to  be  revoked.  On  June  17, 1982,  the 


Commission  received  a  request  from  the 
Government  of  Spain  for  the  review  of 
the  outstanding  countervailing  duty 
order  on  ampicillin  trihydrate  and  its 
salts  from  Spain.  Notice  of  the 
countervailing  duty  order  was  published 
on  March  22. 1979  in  the  Federal 
Register  (44  FR  17484). 

On  September  13. 1984.  the 
Commission  was  notified  by  letter  that 
Biocraft  Laboratories.  Inc..  the  original 
petitioner  for  the  countervailing  duty 
order,  wished  to  withdraw  its  request 
for  the  imposition  of  countervailing 
duties  under  the  above  referenced 
countervailing  duty  order. 

While  there  is  no  provision  in  the 
Trade  Agreements  Act  of  1979.  or  in  its 
legislative  history,  permitting 
termination  of  a  transition  case 
investigation,  termination  of  a  properly 
instituted  countervailing  duty 
investigation  is  permitted  under  section 
704(a)  of  the  Tariff  Act  of  1930.  That 
section  directs  the  Commission  to  solicit 
public  comment  prior  to  termination  and 
approve  such  termination  only  if  it  is  in 
the  public  interest.  Termination 
authority  is  explicit  in  case  based  on 
newly  filed  countervailing  duty 
petitions;  it  is  implied  with  respect  to 
existing  countervailing  duty  orders. 

On  October  15, 1984,  (49  FR  40232)  the 
Commission  published  a  notice  in  the 
Federal  Register  requesting  public 
comment  by  November  14. 1984,  on  the 
proposed  termination  of  the  Commission 
investigation  on  ampicillin  trihydrate 
and  its  salts  from  Spain.  No  adverse 
comments  were  received  in  response  to 
the  Commission's  notice. 

The  Commission  is  therefore 
terminating  its  investigation  on 
ampicillin  trihydrate  and  its  salts  from 
Spain  (T.D.  79-90).  The  termination  of 
this  investigation  has  the  same  effect  as 
a  determination  that  an  industry  in  the 
United  States  would  not  be  materially 
injured,  or  threatened  with  material 
injury,  nor  would  the  establishment  of 
such  an  industry  be  materially  retarded, 
if  the  countervailing  duty  order  were  to 
be  revoked. 

In  addition  to  publishing  this  Federal 
Register  notice,  the  Commission  is 
serving  a  copy  of  this  notice  on  all 
persons  who  have  written  the  agency  in 
connection  with  this  investigation  and  is 
also  notifying  the  Department  of 
Commerce  of  its  action  in  this  case. 

By  order  of  the  Commission. 

Issued:  December  3. 1984. 
Kenneth  R.  Mason, 
Secretary. 

|FR  0«c  B*-323ae  Filed  12-11-84:  8:45  ami 
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(InvMtigation  Na  337-TA-146I 

Certain  Apparatus  for  tnstalTing 
Electrical  Lines  and  Components 
Ttierefor 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter  will 
commence  at  9:00  a.m.  on  January  7, 
1985,  in  Hearing  Room  6311  at  the 
Interstate  Commerce  Commission 
Building  at  12th  Street  and  Constitution 
Avenue  NW.,  Washington,  D.C.,  and  the 
hearing  will  commence  immediately 
thereafter. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  December  4.  1984. 
Janet  0.  Saxon. 
Administrative  Low  Judge. 

|FR  Doc  84-32.-Vi7  Filed  12-11-84.  «:4S  am) 
BILUNG  CODE  702tM>2-M 

(Investigation  Na  731-TA-163  (Final)l 

Cell-Site  Transceivers  and 
Subassemblies  Thereof  From  Japan; 
Determination 

On  the  basis  of  the  record'  developed 
in  the  subject  investigation,  the 
Commission  determines,*  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Japan  of  cell- 
site  transceivers  and  subassemblies 
thereof,  provided  for  in  item  685.29  of 
the  Tariff  Schedules  of  the  United 
Stales,  which  have  been  found  by  the 
Department  of  Commerce  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV). 

The  Commission  further  determines, 
pursuant  to  section  735(b)(4)(A)  of  the 
Act  (19  U.S.C.  1673d{b)(4){A)).  that  the 
material  injury  is  not  by  reason  of 
massive  imports  to  an  extent  that,  in 
order  to  prevent  such  material  injury 
from  recurring,  it  is  necessary  to  impose 
the  antidumping  duty  on  imports  of  cell- 
site  transceivers  and  subassemblies 
thereof  from  Japan  retractively.' 

Background 

The  Commission  instituted  this 
investigation  effective  June  12, 1984, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 


'  The  record  is  derined  in  |  207.2<i)  of  the 
ConuDisaion't  Rule*  of  iYactice  and  l¥ooedure  (19 
CFR  207.21i|). 

*  Vii.c  Chairnun  Liebeler  disscnling. 

*  Had  the  Commission  made  an  affinridlive 
dotermindlion  under  this  prxivision  of  the  Act. 
antidumping  duiies  would  have  been  effective  on 
imports  entered  on  or  after  Mardi  15.  ItWC  1  he 
negative  determination  m&»ns  that  antidumping 
duties  will  be  effective  on  imports  entered  on  or 
after  |une  12. 1SB4. 


imports  of  the  subject  merchandise  Uom 
Japan  were  being  sold  in  the  United 
States  at  LTFV  within  the  meaning  of 
section  731  of  the  Act  (19  U.S.C  1673). 
Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  noitce  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington.  D.C..  and  by  publishing  it 
in  the  Federal  Register  on  July  5, 1984  (49 
FR  27641).  Subsequently,  the 
Department  of  Commerce  extended  the 
investigation  by  60  days  (49  FR  32096. 
Aug.  10. 1984)  and  the  Commission 
revised  its  schedule  accordingly  (49  FR 
33347.  Aug.  22. 1984).  The  hearing  was 
held  in  Washington.  DC.  on  November  8, 
1934,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  December  3, 
1984.  The  views  of  the  Commission  are 
contained  in  USITIC  Publication  1618 
(December  1984),  entitled  "Investigation 
No.  731-TA-163  (Final).  Cell-Site 
Transceivers  and  Subassemblies 
Thereof  from  Japan." 

Issued:  December  3. 19B4. 
By  Order  of  the  Commission. 
Kennetii  R.  Mason. 

Secretary. 

|FR  Ooc.  84-32388  Filed  12-11-84:  8:4S  ami 
BILUNG  CODE  7030-02-a 


[Investigations  Nos.  104-TAA-24  and  104- 
TAA-25i 

Oleoresins  From  Spain  and  India 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  countervailing 

duty  investigations  and  scheduling  of  a 

hearing  to  be  held  in  connection  with 

the  investigations. 

summary:  Pursuant  to  section  104(b)(2) 
of  the  Trade  Agreements  Act  of  1979  (19 
U.S.C.  1671  note),  the  Commission 
hereby  gives  notice  that  it  is  instituting 
these  investigations  to  determine 
whether  an  industry  in  the  United  States 
would  be  materially  injured,  or  would 
be  threatened  with  material  injury,  or 
the  establishment  of  an  industry  in  the 
United  States  would  be  materially 
retarded,  by  reason  of  imports  of 
oleoresins  from  Spain  and/or  oleoresins 
from  India  if  the  outstanding 
countervailing  duty  orders  regarding 
such  merchandise  were  to  be  revoked. 
Oleoresins  are  provided  for  in  item 
450.20  of  die  Tariff  Schedules  of  the 
United  States. 


For  further  information  concerning  the 
conduct  of  these  investigations,  hearing 
procedui^s.  and  rules  of  general 
application,  consult  Part  207,  Subparts 
A,  C,  and  D  (19  CFR  Part  207),  and  Part 
201,  Subparts  A  through  E  (19  CFR  Part 
201)  of  the  Commission's  rules. 

EFFECTIVE  DATE:  December  5, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Tedford  Briggs  (202-523-^612),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  DC  20436. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  28, 1979.  the  Department 
of  the  Treasury  issued  a  countervailing 
duty  order  under  section  303  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1303)  on 
oleoresins  imported  from  Spain  (T.D.  79- 
71,  44  FR  11214),  and  on  April  9, 1979, 
the  Department  of  the  Treasury  issued  a 
countervailing  duty  order  on  oleoresins 
from  India  (T.D.  79-107.  44  FR  21009).  On 
January  1, 1980,  the  Trade  Agreements 
Act  of  1979  (Pub.  L.  96-39)  became 
effective.  That  act  provided,  in  section 
104(b),  that  "In  the  case  of  a 
countervailing  duty  order  issued  under 
section  303  of  the  TarifT  Act  of  1930  .  .  . 
which  applies  to  merchandise  which  is 
the  product  of  a  country  under  the 
Agreement,  and  which  is  in  effect  on 

January  1, 1980 the  Commission, 

upon  the  request  of  the  government  of 
such  a  country  .  .  .,  submitted  within  3 
years  after  the  effective  date  of  title  VH 
of  the  Tariff  Act  of  1930  (January  1, 1980) 
shall .  .  .  commence  an  investigation  to 
determine  whether  an  industry  in  the 
United  States  would  be  materially 
injured,  or  would  be  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  would 
be  materially  retarded,  by  reason  of 
imports  of  the  merchandise  covered  by 
the  countervailing  duly  oixler  if  the  order 
were  to  be  revoked." 

On  June  17, 1962,  the  Commission 
received  such  a  request  from  the 
Government  of  Spain,  and  on  December 
28, 1982.  the  Commission  received  such 
a  request  from  the  Government  of  India. 

Participation  in  the  Investigations 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.11), 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 


■  «   oamv/iAivi    I 


District  Manager,  Bureau  of  Land 


to  be  revoked.  On  June  17, 1982,  the 
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determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  S  201.11(d]  of  the 
Commission's  rules  {19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
Upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §  201.16(c)  of  the  rules 
(19  CFR  201.16(c)),  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Staff  Report 

A  public  version  of  the  prehearing 
staff  report  in  these  investigations  will 
be  placed  in  the  public  record  on 
January  25, 1985,  pursuant  to  §  207.21  of 
the  Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  these  investigations 
beginning  at  10:00  a.m.  on  February  12. 
1985,  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW., 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  January  29, 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  February  4. 1985,  in  room  117  of 
the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  February  5. 
1985. 

Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  S  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2). 
as  amended  by  49  FR  32569,  Aug.  15, 
1984)). 


Written  Submissions 

All  legal  arguments)  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
S  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  §  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
February  19, 1985.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigations  on  or  before 
February  19. 1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.B  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  S  201.6  of  the 
Commission's  rules  (19  CFR  201.6.  as 
amended  by  49  FR  32569,  Aug.  15, 1984). 

This  notice  is  published  pursuant  to 
§  207.30  of  the  Commission's  rules  (19 
CFR  207.30). 

Issued:  December  7, 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc  M-32380  Filed  12-11-M;  •:4S  ami 
MLLMGCOOC  TUO-Oa-M 


(Investigations  Nos.  337-TA-182/188I 

Certain  Fluidized  Supporting 
Apparatus  and  Components  Thereof; 
Decision  Not  To  Review  An  Initial 
Determination  Terminating 
Investigations 

agency:  International  Trade 
Commission. 

ACTION:  Termination  of  investigations. 

summary:  The  U.S.  International  Trade 
Commission  hereby  gives  notice  of  its 
decision  not  to  review  an  initial 
determination  (ID)  terminating  the 
above-captioned  consolidated 


investigations.  The  ID  terminated  the 
investigations  on  the  basis  of  a  joint 
motion  to  terminate  which  in  turn  was 
based  on  an  asset  purchase  agreement 
implemented  by  the  parties. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Herrington,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0480. 

SUPPI^MENTARY  INFORMATION:  This 
action  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  Commission  rules 
§  210.53(c)  and  (h)  (19  CFR  210.53(c)  and 
(h)).  No  petition  for  review  of  the  ID  was 
filed,  nor  were  any  comments  received 
from  Government  agencies. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  these  investigations  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  D.C.  20436, 
telephone  202-523-0161. 

Issued:  December  6.  1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  »«-32391  Filed  12-11-M:  S:48  amj 
BILLING  CODE  7020-02-M 


(Investigation  No.  731-TA-165  (Final)] 

Certain  Valves,  Nozzles,  and 
Connectors  of  Brass  From  Italy  For 
Use  in  Fire  Protection  Systems 

AGENCY:  International  Trade 
Commission. 

ACTION:  Postponement  of  hearing. 

SUMMARY:  On  December  5. 1984,  the 
Commission  received  notice  from  the 
International  Trade  Administration,  U.S. 
Department  of  Commerce  (Commerce), 
that  the  margin  of  sales  at  less  than  fair 
value  in  the  subject  investigation  is  de 
minimis,  thereby  conflicting  with 
Commerce's  notice  of  final 
determination  published  in  the  Federal 
Register  on  November  30. 1984  (49  FR 
47066),  which  had  indicated  a  positive 
margin  of  sales  at  less  than  fair  value  of 
3.47  percent.  Pending  the  publication  of 
a  revised  notice  of  final  determination 
by  Commerce,  the  Commission's  public 
hearing  on  this  investigation,  scheduled 
for  Friday,  December  7, 1984,  is  hereby 
postponed  indefinitely.  This 
postponement  is  pursuant  to  §  201.14(b) 
of  the  Commission's  Rules  of  Practice 
and  Procedure. 

EFFECTIVE  DATE:  December  5. 1984. 


after  |une  12. 1SB4. 


United  btates. 
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FOR  FURTHER  INFORMATION  CONTACT 

George  L.  Deyman  (202-523-0481). 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  DC  20436. 

Authority:  This  notice  is  published 
pursuant  to  |  201.14  of  the  Commission's 
rules  (19  CFR  201.14). 

Issued:  December  7. 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc  M-323a0  Filed  12-11-84;  S:45  am) 
■ILLINOCOOC  7020-M-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Servica 

Wage  Determination  System  for 
Territory  of  Guam 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 

action:  Notice  of  Temporary  Workers 
Wage  Rates  for  Territory  of  Guam. 

SUMMARY:  The  Governor  of  Guam  is 
authorized  to  continue  using  the  1980 
Adverse  Effect  Wage  Rate  (AEWR) 
established  by  the  Secretary  of  Labor  to 
make  temporary  alien  labor  certification 
determinations  until  December  31. 1984. 
Additional  time  is  needed  to  resolve 
problems  with  the  proposed  wage 
determination  system  submitted  by  the 
Governor.  While  appropriate 
consultations  and  revisions  to  the 
system  are  being  made,  the  Governor 
may  use  the  AEWR  until  December  31. 
1984. 

'~  (Sees.  103  and  214  of  the  Immigration  & 
Nationality  Act.  as  amended;  8  U.S.C.  1103  ft 
1184) 

Dated:  December  6, 1984. 
Andrew ).  Caimichael.  Jr., 
Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 

|FK  Doc  84-3237«  Flled12-n-M:  8:45  un| 
MLUNQ  COOC  4410-10-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing  In  Amazing  Grace 
Marine  Accident 

In  connection  with  its  Investigation  of 
the  accident  involving  the  sinking  of  the 
U.S.  Fishing  Vessel  AMAZING  GRACE 
in  the  Atlantic  Ocean  on  or  about 
November  14. 1984.  the  National 
Transportation  Safety  Board  will 
convene  a  public  hearing  at  10  a.m. 
(local  time)  on  December  19. 1984.  in  the 
Portsmouth  City  Council  Chamber. 


Portsmouth  City  Hall.  801  Crawford 
Street.  Portsmouth.  Virginia.  For  more 
information,  contact  Mr.  Brad  Dunbar, 
Office  of  Government  and  Public 
Affairs.  National  Transportation  Safety 
Board.  800  Independence  Ave.,  SW.. 
Washington.  D.C.  20594.  telephone  (202) 
382-6600. 

Dated:  December  6. 1984. 
11.  Ray  Smith.  )r.. 
Federal  Register  Liaison  Officer. 

(FR  Doc.  84-32302  Filed  12-11-84:  8:45  afn| 
WLUNa  CODE  7S3941-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-413] 

Dul(e  Power  Co.,  et  al.,  Catawl>a 
Nuclear  Station,  Unit  No.  1;  Issuance  of 
Facility  Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC).  has  issued  Facility 
Operating  License  No.  NPF-31  to  Duke 
Power  Company.  North  Carolina 
Electric  Membership  Corporation,  and 
Saluda  River  Electric  Cooperative.  Inc., 
(the  licensees)  which  authorizes 
operation  of  the  Catawba  Nuclear 
Station.  Unit  1.  at  reactor  core  power 
levels  not  in  excess  of  3411  megawatts 
thermal  in  accordance  with  the 
provisions  of  the  license,  revised 
Technical  Specifications,  and  the 
Environmental  Protection  Plan  with  a 
condition  limiting  operation  to  five 
percent  of  full  power  (170  megawatts 
thermal). 

On  luly  18. 1984.  the  Commission 
issued  Facility  Operating  License  No. 
NPF-24  to  the  licensees  which 
authorized  loading  of  fuel  into  the 
reactor  vessel  and  the  conducting  of 
certain  mechanical  and  electrical  tests 
which  must  be  done  before  the  reactor 
achieves  criticality. 

License  No.  NPF-31  supersedes  NPF- 
24. 

The  Catawba  Nuclear  Station.  Unit  1. 
is  a  pressurized  water  reactor  located  in 
York  County.  South  Carolina, 
approximately  6  miles  north  of  Rock 
Hill,  South  Carolina. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act)  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  1,  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the  overall 
action  involving  the  proposed  issuance 
of  an  operating  license  was  published  in 


the  Federal  Register  on  fune  25. 1981  (46 
FR  32974).  The  power  level  authorized 
by  this  license  and  the  conditions 
contained  therein  are  encompassed  by 
that  prior  notice. 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  relief  and  the  issuance  of 
exemptions  included  in  this  license  will 
have  no  significant  impact  on  the 
environment  (49  FR  46966). 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
NPF-31;  (2)  Facility  Operating  License 
NPF-24;  (3)  the  Commission's  Safety 
Evaluation  Report  dated  February  1983 
(NUREG-0954),  and  Supplements  1 
through  4;  (4)  the  Final  Safety  Analysis 
Report  and  Amendments  thereto;  (5)  the 
Environmental  Report  and  supplements 
thereto;  (6)  the  Final  Environmental 
Statement,  dated  January  1983  (NUREG- 
0921);  (7)  the  Partial  Initial  Decision  of 
the  Atomic  Safety  and  Licensing  Board, 
dated  June  22, 1984;  (8)  the  Supplemental 
Partial  Initial  Decision  on  Emergency 
Planning  dated  September  18, 1984;  and 
(9)  the  Partial  Initial  Decision  Resolving 
Foreman  Override  Concerns  and 
Authorizing  Issuance  of  Operating 
Licenses  dated  November  27, 1984. 

These  items  are  available  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW..  Washington.  D.C. 
20555.  and  at  the  York  County  Library. 
138  East  Black  Street.  Rock  Hill.  South 
Carolina  29730.  A  copy  of  Facility 
Operating  License  NPF-31  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention: 
Director.  Division  of  Licensing.  Copies  of 
the  Safety  Evaluation  Report  and  its 
Supplements  (NUREG-0954)  and  the 
Final  Environmental  Statement 
(NUREG-0921)  may  be  purchased  at 
current  rates  from  the  National 
Technical  Information  Service. 
Department  of  Commerce.  5285  Port 
Royal  Road,  Springfield.  Virginia  22161, 
and  through  the  NRC  GPO  sales 
program  by  writing  to  the  U.S.  Nuclear 
Regulatory  Commission.  Attention: 
Sales  Manager,  Washington,  D.C.  20555. 
GPO  deposit  account  holders  may  call 
(301)  492-9530. 

Dated  at  Bethesda,  Maryland,  this  6th  day 
of  December  1984. 


1984)). 


above-captioned  consolidated 


EFFECTIVE  DATE:  December  5. 1984. 
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For  the  Nuclear  Regulatory  Commission. 
EUbot  G.  AdeasaaB. 

Chief.  Licensing  Branch  No.  4,  Division  of 
Licensing. 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Advisory  Committe*  for  Trade 
Negotiations;  Masting  and 
Detarminatiofi  of  Closing  of  Meeting 

The  meeting  of  the  Advisory 
Committee  for  Trade  Negotiations  (the 
Advisory  Committee)  to  be  held 
Wednesday,  January  9, 1985,  from  1:00 
p.m.  to  4:00  p.m.  in  Washington.  D.C.. 
will  involve  a  review  and  discussion  of 
the  current  issues  involving  the  trade 
policy  of  the  United  States.  Pursuant  to 
section  2155(f)(2)  of  Title  19  of  the 
United  States  Code,  I  ha^ve  determined 
that  this  meeting  will  be  concerned  with 
matters  the  disclosure  of  which  would 
seriously  compromise  the  Government's 
negotiating  objectives  or  bargaining 
positions. 

More  detailed  information  can  be 
obtained  by  contracting  Phyllis  O. 
Bananno.  Director,  Office  of  Private 
Sector  Liaison.  Office  of  the  United 
States  Trade  Representative,  Executive 
Office  of  the  President.  Washington, 
DC.  20506. 
William  E.  Brock. 
United  States  Trade  Representative. 
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SECURITtES  AND  EXCHANGE 
COMMISSION 

Agency  h  i  foi  nianon  Collection 
Activities  Under  0MB  Review 

Agency  Clearance  Officer — Keimeth 
A.  Fogash  (202)  272-2142. 

Upon  written  request,  copy  available 
from:  Securities  and  Exchange 
Commission.  OfBce  of  Consumer  Affairs 
and  Information  Services,  Washington. 
D.C.  20549. 

Amendment 

Form  13F  [17  CFR  249.325) 

SEC  File  No.  270-236  - 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  amendments  to 
Form  1^  under  the  Securities  Exchange 
Act  of  1934  which  were  proposed 
pursuant  to  Rule  13f-l  (17  CFR  240.13f- 
1)  and  governs  the  quarterly  reporting 


requirements  of  institutional  investment 
managers  who  exercise  investment 
discretion  over  accounts  of  exchange- 
traded  or  NASDAQ-quoted  equity 
securities  having  in  the  aggregate  a  fair 
market  value  of  at  least  $100,000,000. 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Katie  Lewin.  telephone 
number  (202)  395-7231.  Office  of 
Information  and  Regulatory  Affairs, 
Room  3235  NEOB.  Washington.  D.C. 
20503. 

Shirley  E.  Mollis. 
Acting  Secretary. 
December  5. 1984. 
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[Release  No.  33-^561;  File  No.  S7-41-S4I 

AnnuaJ  Conference  on  Uniformity  of 
Securities  L^ws 

AGSHCY:  Securities  and  Exchange 

Commission. 

actiom:  Publication  of  release 

announcing  issues  to  be  considered  at 

conference  concerning  uniformity  of 

securities  laws  and  requesting  written 

comments. 

summary:  The  Commission  and  the 
North  Amercian  Securities 
Administrators  Association  today 
published  a  request  for  comments  on 
effectuating  increased  uniformity  in  the 
state  and  federal  regulation  of  securities 
matters.  This  inquiry  is  intended  to 
carry  out  the  policies  and  purposes  of 
Section  19(c)  of  the  Securities  Act  of 
1933,  as  adopted  as  part  of  the  Small 
Business  Investment  Incentive  Act  of 
1980.  to  maximize  the  effectiveness  of 
securities  regulation  and  reduce  burdens 
on  capital  formation  through  increased 
cooperation  between  the  Commission 
and  the  state  securities  regulatory 
authorities. 

DATES:  The  conference  will  be  held  in 
February.  1985.  Written  comments  must 
be  received  on  or  before  January  14, 
1985,  in  order  to  be  considered  by  the 
conference  participants. 
ADDRESSES:  Written  submissions  should 
be  submitted  in  triplicate  to  Shirley  E. 
Mollis,  Acting  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street. 
NW.,  Washington.  D.C.  20549. 
Comments  should  refer  to  File  No.  S7- 
41-84.  All  written  submissions  will  be 
available  for  pubhc  inspection  at  the 
Commission's  Public  Reference  Room. 
450  5th  Street.  NW..  Washington,  D.C. 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
H.  Steven  Holtzman  or  Hugh  T. 
Wilkinson,  Office  of  Small  Business 
Policy,  Division  of  Corporation  Finance, 


Securities  and  Exchange  Commission, 
450  5th  Street.  NW.,  Washington,  D.C. 
20549,  (202)  272-2644. 

SUPPtfMENTARY  INFORMATION: 

I.  Discussion 

A  dual  system  of  federal-state 
securities  regulation  has  existed  since 
the  adoption  of  a  federal  regulatory 
structure  in  the  Securities  Act  of  1933 
(the  "Securities  Act").' Issuers 
attempting  to  raise  capital  through 
securities  offerings  are  responsible  for 
complying  with  federal  securities  laws 
as  well  as  with  all  the  appropriate  state 
regulations.  In  recent  years  it  has  been 
recognized  that  there  is  a  need  to 
increase  uniformity  between  federal  and 
state  regulatory  systems  and  among  the 
various  state  systems  and  to  improve 
cooperation  among  those  regulatory 
bodies  so  that  capital  formation  can  be 
made  easier  while  appropriate  investor 
protections  are  retained. 

The  importance  of  facilitating  greater 
uniformity  in  securities  regulation  was 
endorsed  by  Congress  with  the 
enactment  of  Section  19(c)  of  the 
Securities  Act'  in  the  Small  Business 
Investment  Incentive  Act  of  1980*  (the 
"Investmea*  Incentive  Act").  Section 
19(c)  authWizes  the  Commission  to 
cooperate  with  any  association  of  state 
securities  regulators  which  can  assist  in 
carrying  out  the  declared  policy  and 
purpose  of  Section  19(c).  "The  declared     •' 
policy  of  the  section  is  that  there  should 
be  greater  federal  and  state  cooperation 
in  securities  matters,  including:  (1) 
Maximum  effectiveness  of  regulation:  (2) 
maximum  uniformity  in  federal  and 
state  regulatory  standards:  (3)  minimum 
interference  with  the  business  of  capital 
formation;  and  (4)  a  substantial 
reduction  in  costs  and  paperwork  to 
diminish  the  burdens  of  raising 
investment  capital,  particularly  by  small 
business,  and  to  diminish  the  costs  of 
the  administration  of  the  government 
programs  involved.  In  order  to  establish 
methods  to  accomplish  these  goals,  the 
Commission  is  mandated  to  conduct  an 
annual  conference.  The  first  such 
conference  was  held  in  Williamsburg, 
Virginia,  in  September  1983. 

II.  1986  Conference 

The  Commission  and  the  North 
American  Securities  Administrators 
Association  ("NASAA"),*are  planning 


'  15  U.S.C.  77a-77aa  (19«2). 

MS  U.S.C.  778(c). 

'Pub.  U  96-77  [October  21, 1990). 

'NASAA  ii  an  aaaociaUon  of  securities 
administrators  from  each  of  ttie  50  stales,  the 
District  of  Columbia.  Puerto  Rico,  the  Canadian 
provinces  and  territoriet.  and  Mexico. 


Portsmouth  City  Council  Chamber. 


of  an  operating  license  was  published  in      of  December  1984. 
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the  1985  Conference  on  Federal-State 
Securities  Regulation  (the  "Conference") 
to  be  held  in  February  1985.  At  the 
Conference,  representatives  from  the 
Commission  and  NASAA  will  meet  to 
discuss  methods  for  improving 
cooperation  in  securities  matters  .n 
order  to  improve  the  efficiency  and 
effectiveness  of  both  federal  and  state 
securities  registration.  Attendance  will 
be  limited  to  representatives  from  the 
Commission  and  NASAA  in  an  effort  to 
maximize  the  ability  of  Commission  and 
state  representatives  to  engage  in  frank 
and  uninhibited  discussion. 
Representatives  from  the  Commission 
and  NASAA  currently  are  in  the  process 
of  formulating  an  agenda  for  the 
Conference.  As  part  of  that  process,  the 
public,  securities  associations,  self- 
rcgulatory  organizations,  agencies,  and 
private  organizations  are  invited  to 
participate  through  the  submission  of 
written  comments,  which  will  be 
considered  by  the  Conference  attendees, 
on  the  issues  set  forth  below.  In 
addition,  comment  is  requested  on  other 
appropriate  subjects  that  commentators 
wish  to  be  included  in  the  Conference 
agenda. 

III.  Tentative  Agenda  and  Request  for 
Comments 

The  tentative  agenda  for  the 
Conference  consists  of  the  following 
selected  topics  in  the  areas  of  market 
regulation  and  oversight,  investment 
management,  corporation  finance  and 
enforcement. 

(1)  Corporation  Finance  Issues 

a.  Uniform  Limited  Offering 
Exemption.  Congress  specifically 
acknowledged  the  need  for  a  uniform 
limited  offering  exemption  in  enacting 
Section  19(c)  of  the  Securities  Act  and 
authorized  the  Commission  to  cooperate 
with  NASAA  in  its  development. 
Working  with  the  states,  the 
Commission  developed  Regulation  D, 
the  federal  regulation  governing  exempt 
limited  offerings.  Regulation  D  was 
adopted  by  the  Commission  in  March 
1982.  On  September  21, 1983,  NASAA 
endorsed  a  revised  form  of  the  Uniform 
Offering  Exemption  ("ULOE")  that  is 
intended  to  coordinate  with  Regulation 
D  and  to  be  uniform  among  the  states. 

ULOE  provides  a  uniform  exemption 
from  state  registration  for  small  issuers. 
A  small  issuer  raising  capital  in  a  state 
which  has  adopted  ULOE  may  take 
advantage  of  both  a  state  registration 
exemption  and  a  federal  exemption 
under  Regulation  D.  To  date,  29  states 
have  adopted  some  form  of  ULOE. 
although  both  the  Commission  and 
NASAA  have  made  a  concerted  effort 
toward  universal  adoption  of  ULOE. 


Adoption  of  ULOE  by  all  states  is  a 
major  priority.  The  Commission  and 
NASAA  hope  to  encourage  the  21 
remaining  states  to  adopt  ULOE  in  order 
to  achieve  the  goal  of  uniformity 
envisioned  by  the  statute. 

In  addition  to  the  Commission's 
attempts  to  persuade  all  states  to  adopt 
ULOE,  the  Commission  staff  currently  is 
working  with  NASAA  to  revise  Form  D. 
It  is  expected  that  the  proposed 
revisions  will  be  published  for  comment 
in  the  near  future.  The  revisions 
contemplated  are  intended  to  make 
Form  D  a  uniform  form  which  will  be 
suitable  for  claiming  both  an  exemption 
pursuant  to  Regulation  D  and  an 
exemption  from  state  registration 
pursuant  to  ULOE.  Of  course  in  order  to 
succeed  fully  in  meeting  this  goal,  it  is 
necessary  that  ULOE  be  adopted  by  all 
states.  Consistent  with  the 
Commission's  adoption  of  Regulation  D 
and  its  cooperation  with  the  states  in 
revising  Form  D  and  on  ULOE,  the 
Commission  staff  and  a  special  NASAA 
committee  coordinate  on  matters  of 
interpretation  of  Regulation  D  and 
ULOE. 

Comment  is  requested  on  approaches 
to  encourage  the  states  which  have  not 
yet  adopted  ULOE  to  do  so  and  on  other 
issues  of  uniformity  of  exemptions, 
including  the  interpretive  process. 

b.  Electronic  Disclosure.  The 
Commission  and  NASAA  expect  to 
discuss  EDGAR  (for  Electronic  Data. 
Gathering.  Analysis  and  Retrieval),  the 
Commission's  electronic  disclosure 
system.  The  objective  of  EDGAR  is  to 
develop  an  effective  and  efficient  means 
of  using  computer  technology  to  improve 
the  receipt,  storage,  review  and 
dissemination  of  filed  information.  The 
Commission  began  receiving  and 
processing  filings  in  EDGAR,  on  a  pilot 
basis,  in  September  1984.  Also  in 
September.  NASAA  announced  its 
intent  to  join  the  SEC's  efforts  to 
implement  an  electronic  disclosure 
system.  Three  states — Georgia, 
Wisconsin  and  California — have  been 
selected  by  NASAA  to  participate  in  a 
pilot  project  whereby  EDGAR  filings 
would  be  made  available  to  the  states. 
Under  this  pilot,  an  issuer  would  be  able 
to  submit  one  electronic  filing  with 
EDGAR  and  have  it  electronically 
distributed  to  the  states  in  which  the 
issuer  chooses  to  register.  Comment  is 
requested  on  possible  cooperative 
efforts  between  the  Commission  and  the 
states  in  the  areas  of  electronic  receipt, 
processing  and  dissemination  systems. 

c.  Limited  Partnership  Disclosure.  The 
Commission  currently  is  reviewing  its 
disclosure  requirements  with  a  view  to 
amending  such  requirements  as  they 


related  to  the  unique  aspects  of  Hmited 
partnerships.  Commentators  are  invited 
to  discuss  any  federal  or  state  disclosure 
problems  which  are  peculiar  to  limited 
partnerships. 

d.  Takeover  Regulations.  In  view  of 
the  increase  in  corporate  takeovers  in 
recent  years,  issues  relating  to  takeovers 
will  be  discussed  at  the  Conference.  The 
public  is  invited  to  comment  on  the 
appropriate  role  to  state  and  federal 
regulators  in  the  context  of  corporate 
takeovers. 

(2)  Market  Regulation  and  Oversight 

a.  Central  Registration  Depository. 
The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  and  NASAA 
have  jointly  developed  the  Central 
Registration  Depository,  a  computerized 
system  for  the  registration  of  securities 
industry  personnel  with  the  NASD  and 
the  various  state  securities  commissions 
Phase  I  of  the  CRD  system,  which  has 
been  in  place  for  several  years,  provides 
for  the  registration  of  registered 
representatives  through  the  filing  of 
Form  U-4  with  the  CRD  and  the 
collection  of  required  fees,  as  well  as  a 
means  for  updating  information  with 
respect  to  those  representatives  and  for 
facilitating  transfer  of  registration  under 
certain  circumstances.  Work  has  begun 
on  the  implementation  of  Phase  II  of  the 
system,  which  will  enable  the  CRD  to 
handle  the  registration  of  broker-dealers 
as  well  as  annual  renewals  of  such 
registrations. 

During  the  sessions,  participants  will 
focus  on  future  uses  of  the  CRD  by  the 
states,  the  relationship  of  the  SEC  to  the 
CRD  and  the  impact  on  CRD  of  the 
development  of  the  EDGAR  System. 
Commentators  are  requested  to  provide 
input  relative  to  the  effectiveness  and 
efficiency  of  CRD  (including  any 
suggestions  for  improving  the  system)  as 
well  as  the  future  direction  of  the 
system. 

b.  Forms  U-4  and  B/D.  In  December 
1983.  the  Commission  adopted  a  revised 
Form  B/D  for  use  by  the  Commission 
and  the  states.  Adoption  of  the  new 
form  B/D  was  the  culmination  of  an 
extensive  effort  by  NASAA.  the  SEC 
and  the  self-regulatory  organizations  to 
achieve  a  uniform  form  which  would 
provide  brokers  and  dealers  with  a 
single  form  which  could  be  used  by  all 
regulatory  bodies.  During  1984.  NASA.A 
has  turned  its  attention  to  revisions  of 
Forms  U-4  and  U-5.  the  uniform  forms 
for  registration  and  termination  of 
registration  of  registered 
representatives!  and  expects  to  consider 
such  revisions  in  April  1985.  In  addition, 
consideration  is  being  given  to  some 
minor  fine  tuning  of  Form  B/D  to 


1)  and  governs  the  quarterly  reporting  Policy,  Division  of  Corporation  Finance.       province  and  temtorie*.  and  Mexico. 
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achieve  comparability  between  the 
items  on  that  form  and  those  on  Form 
U-4.  Any  such  changes,  if 
recommended,  will  also  be  considered 
by  NASAA  in  April  1985  and.  if 
approved,  will  be  considered  by  the 
Commission  in  mid-1985. 

Although  the  proposed  changes  may 
not  be  Bnalized  by  the  time  of  the 
sessions,  commentators  are  welcome  to 
addtvss  Forms  U-4.  U-5  and  B/D 
generically  or  to  make  suggestions  as  to 
their  content  or  use. 

c  Exemptions  From  Registration. 
Suggestion  have  been  made  that  the  so- 
called  "blue  chip"  exemption  from  state 
securities  registration  requirements  be 
expanded  to  include  over-the-counter 
("OTC}  securities,  such  as  those 
securities  in  MASDAQ  or  designated 
pursuant  to  SEC  rule  as  national  market 
system  securities.  Currently,  issuers 
choosing  to  list  on  the  New  York  or 
American  Stock  Exchange  are  exempt, 
almost  universally,  from  state  securities 
registation  provisions.  Suggestions  also 
have  been  made  that  certain  OTC 
securities  be  granted  exemptions  similar 
to  exchange-traded  securities. 
Commentators  are  asked  to  comment  on 
the  desirability  of  any  such  exemptions 
and  whether  any  such  change  in  the 
exemptions  should  be  conditioned  on 
changes  to  NASD  rules  designed  to 
implement  standards  of  corporate 
conduct  similar  to  those  currently 
contained  in  exchange  listing  standards. 

d.  Indeterminate  Cowpensation.  The 
NASD  has  proposed  amendments  to  its 
Rules  of  Fair  Practice  that  would  permit 
NASD  members  or  associated  persons 
that  participate  in  public  distributions  of 
direct  participation  programs  ("DPPs") 
to  receive  a  limited  amount  of 
indeterminate  compensation.^  The 
NADS's  rules  currently  prohibit 
members  from  receiving  any  form  of 
indeterminate  compensation.  Under  the 
proposed  amendment,  a  broker-dealer 
may  receive  compensation  only  after 
investors  have  received  distributions 
equal  to  one  hundred  percent  of  their 
cash  investment  plus  a  six  percent 
cumulative  annual  return  on  their 
adjusted  investment.  However,  this 
proposal  may  conflict  with  NASAA 
guidelines  on  indeterminate 
compensation. 

The  Commission  published  the 
proposal  in  the  Federal  Register  in  early 
November.*  Commentators  are 


•The  NASD  inteniret*  indetenninate  or 
continuing  compensation  a>  compensation  whose 
value  cannot  be  determined  at  the  tune  the  offering 
is  filed  for  review. 

■Exchange  Act  ReleMe  No.  21M8  (Novemtier  S. 
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requested  to  address  the  NASD's 
proposal  in  light  of  the  NASAA 
Guidelines  with  respect  to  compensation 
in  real  estate  and  oil  and  gas  programs. 

(3J  Investment  Managaement 

a.  Investment  Companies.  Recently 
NASAA  adopted  a  number  of 
resolutions  supporting  more  uniform 
regulation  of  mutal  funds  and  unit 
investment  trusts.  Specifically,  the 
resolutions  encourage  states  to 
eliminate  expense  limitations  and  adopt 
uniform,  streamlined  approaches  to 
investment  company  registration  and 
renewal  procedures,  the  filing  of 
advertising  and  sales  reports  and  the 
treatment  of  oversales.  Comment  is 
requested  on  specific  issues  that  should 
be  addressed  by  NASAA  and  the 
Commission  in  the  next  year  with 
respect  to  regulation  of  open  and  closed 
end  management  investment  companies 
and  unit  investment  trusts. 

b.  Investment  Advisers.  There  are  a 
number  of  areas  in  which  the 
Commission  and  NASAA  believe 
increased  cooperation  among  the 
regulatory  authorities  can  improve  the 
investment  adviser  regulatory  system. 
Most  important,  and  of  greatest  priority, 
is  developement  of  a  uniform  adviser 
registration  system  to  be  used  by  the 
Commission  and  those  states  which 
require  advisers  to  register  as  such. 
NASAA.  with  participation  by  members 
of  the  Commission  staff,  has  undertaken 
to  develop  uniform  requirements  for  the 
filing  of  adviser  forms,  amendments  and 
annual  reports  and  a  uniform  approach 
to  a  "brochure"  rule  governing  the  kinds 
of  disclosure  advisers  must  make  to 
clients  and  prospective  clients.  It  is 
expected  that  a  imiform  registration 
form,  based  on  the  Commission's  Form 
ADV,  will  be  presented  to  the  NASAA 
membership  for  adoption  in  April  1985 
and  that,  if  adopted,  it  will  be 
considered  by  the  Commission  in  mid- 
1985.  Comment  is  requested  on  the 
format  and  content  of  the  form  and  the 
development  of  a  uniform  registration 
system. 

c.  Financial  Planners.  Dramatic 
growth  in  the  number  of  financial 
planners  is  causing  the  Commission  and 
NASAA  to  examine  whether  existing 
regulator  schemes  under  state  and 
federal  secnirities  laws  are  suitably 
tailored  to  the  financial  planning 
industry.  Because  many  financial 
planners  act  as  investment  advisers  and 
receive  commissions  on  the  purchase  or 
sale  of  securities,  they  are  subject  to 
regulations  under  the  securities  laws  as 
investment  advisers  and  as  brokers  or 
agents  of  brokers.  Some  elements  of  the 
existing  regulatory  structure,  for 
example.  Form  ADV,  may  need  to  be 


tailored  or  clarified  to  take  into  account 
the  nature  of  financial  planner  activities. 
Comment  is  requested  on  the 
effectiveness  of  the  existing  regulatory 
system,  including  suggestions  on 
whether  a  more  uniform  approach  to 
regulation  of  financial  planners  should 
be  developed  and,  if  so,  how. 

(4J  Enforcement  Issues 

In  addition  to  the  above  stated  topics, 
the  state  and  federal  regulators  will 
discuss  various  enforcement  related 
issues  which  are  of  mutual  interest. 

The  Commission  and  NASAA  request 
specific  public  comments  and 
recommendations  on  the  above- 
mentioned  topics.  Commentators  should 
focus  on  the  agenda  but  may  also 
discuss  or  comment  on  other  areas  in 
which  the  existing  scheme  of  state  and 
federal  regulation  can  be  made  more 
uniform  while  high  standards  of  investor 
protection  are  maintained. 

IV.  Procedures 

Interested  persons  are  invited  to 
submit  their  views  on  the  foregoing  no 
later  than  January  14, 1985.  Written 
submission  should  be  made  in  triplicate 
to  Shirley  E.  Mollis.  Acting  Secretary. 
Securities  and  Exchange  Commission, 
450  —  5th  Street,  NW.,  Washington.  D.C. 
20549.  Please  refer  to  File  No.  S7-41-84. 

By  the  Commission. 
Shiriey  E.  HdUs. 

Acting  Secretary. 
December  6,  1964. 
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[Release  No.  14268;  812-5973) 

Southwestern  Apartment  Associates 
Limited  Partnership  and  Potomac  Real 
Estate  Group,  Inc.;  Filing  of 
Application  for  Exemption 

December  6, 1984. 

Notice  is  hereby  given  that 
Southwestern  Apartments  Associates 
Limited  Partnership  (the  "Partnership"). 
Suite  500, 1150 17th  Street,  NW.. 
Washington.  D.C.  20036,  a  District  of 
Columbia  Limited  Partnership,  and  its 
general  partner,  Potomac  Real  Estate 
Group.  Inc.  (the  "Managing  General 
Partner")  (together  with  the  Partnership, 
"Applicants"),  filed  an  application  on 
October  30, 1984,  and  amendment 
thereto  on  November  30, 1984,  pursuant 
to  Section  6(c)  of  the  Investment 
Company  Act  of  1940  (the  "Act"),  to 
exempt  the  Partnership  from  all 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
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statement  of  the  rep>resentations 
contained  therein,  a  summary  of  which 
is  set  forth  below,  and  to  the  Act  and 
rules  thereunder  for  the  text  of  the 
applicable  provisions. 

Applicants  state  that  the  Partnership 
was  formed  as  a  vehicle  for  private 
investment  in  government-assisted 
apartment  complexes  in  accordance 
with  the  express  determination  of  Title 
IX  of  the  Housing  and  Urban 
Development  Act  of  1968.  Applicants 
further  state  that  the  Partnership  will 
operate  as  a  "two-tier"  limited 
partnership;  i.e.,  the  Partnership,  as 
limited  partner,  wil  hold  98.99%  interest 
in  each  of  four  Texas  hmited 
partnerships  (the  "Project  Partnerships") 
which,  in  turn,  will  each  own  and 
operate  an  apartment  complex,  in 
accordance  with  the  criteria  of 
Investment  Company  Act  Release  No. 
8456  (August  9. 1974).  According  to  the 
application,  three  of  the  Project 
Partnerships  are  receiving  interest 
reduction  payments  and  mortgage 
insurance  from  the  Department  of 
Housing  and  Urban  Development  under 
Section  236  of  the  National  Housing  Act 
and  rental  assistance  under  Section  8  of 
the  United  States  Housing  Act.  whereas 
the  fourth  Project  Partnership  is 
receiving  mortgage  insurance  and 
subsidies  under  Section  221(d)(3)  of  the 
National  Housing  Act.  All  of  the  Project 
Partnerships  will  therefore  be  required 
to  rent  units  only  to  persons  of  low  and 
moderate  income. 

Applicants  represent  that  the 
Partnership  is  organized  as  a  limited 
partnership  because  a  limited 
partnership  is  the  only  form  of 
organization  which  provides  investors 
with  both  the  ability  to  claim  on  their 
individual  tax  returns  the  tax  benefits 
arising  from  the  Partnership's 
investment  in  the  Project  Partnerships 
and  liability  limited  to  their  capital 
investment.  Applicants  further  represent 
that  the  Partnership's  objectives  are  to 
preserve  and  protect  its  capital,  provide 
capital  appreciation,  provide  tax 
benefits  for  investors,  and  provide 
potential  for  some  future  annual  cash 
distributions. 

Applicants  state  that  the  Partnership 
is  offering  100  units  of  limited 
partnership  interests  ("Units")  at  $74,400 
per  unit,  pursuant  to  Section  4(2)  of  the 
Securities  Act  of  1933  and  Regulation  D 
thereunder,  to  investors  meeting  certain 
suitability  standards.  According  to  the 
application,  each  subscriber  must 
represent,  among  other  things,  either  (a) 
that  he  is  an  "Accredited  Investor" 
within  the  meaning  of  Regulation  D  or 
(b)  that  he  has  a  net  worth  of  at  least 
$200,000  exclusive  of  home,  furnishings. 


automobiles,  and  the  amount  to  be 
invested  in  the  Partnership.  Each  must 
also  represent  that  he  reasonably 
believes  that  at  least  a  portion  of  his 
1984  income  will  be  subject  to  a  federal 
income  tax  rate  of  42%,  and  that  he  has 
knowledge  and  experience  in  business 
and  ^nancial  matters.  The  Investnent 
Group  Capital  Corp.,  the  Partnership's 
investor  services  agent,  must  approve  all 
subscriptions  for  Units,  which  approval 
will  be  conditioned  upon  receipt  of 
representations  concerning  suitability  of 
the  investment  for  each  subscriber. 

According  to  the  application,  the  cash 
submitted  by  subscribers  will  be  held  in 
a  non-interest  bearing  escrow  until 
December  31, 1984  and  will  be  returned 
without  interest  or  deduction  if  the 
offering  is  terminated.  If  the  offering  is 
consummated,  it  will  inunediately  be 
invested  in  accordance  with  the  terms  of 
the  offering.  The  application  states  that 
purchasers  of  Units  will  become  limited 
partners  ("Limited  Partners")  of  the 
Partnership,  representing  an  aggregate 
98%  interest  in  the  Partnership.  Upon 
admission  of  the  Limited  Partners, 
Equity  Resyndication,  Inc..  a  Texas 
corporation  will  be  admitted  as  a 
General  Partner  and.  together  with  the 
Managing  General  Partner,  will  have  a 
1.01%  interest  in  the  Partnership. 
Applicants  anticipate  that  the 
Partnership  will  have  $6,483,000 
available  for  investment  from  the 
proceeds  of  its  offering  after  the 
payment  of  selling  commissions  and 
offering  expenses.  Applicants  state  that 
the  Partnership  will  pay  $4,136,430 
(55.6%  of  the  gross  proceeds)  as  capital 
contributions  to  the  Project 
Partnerships. 

Applicants  maintain  that  the  General 
Partners  will  manage  the  Partnership's 
business  pursuant  to  the  Agreement  and 
First  Amended  and  Restated  Certificate 
of  Limited  Partnerships  of  the 
Partnership  (the  "Partnership 
Agreement"),  and  the  Limited  Partners 
will  not  be  entitled  to  participate  in  the 
control  of  the  Partnership's  business. 
The  application  states,  however,  that  a 
majority  in  interest  of  the  Limited 
Partners  will  have  the  right  to  remove  a 
General  Partner,  sell  or  dispose  of  the 
Partnership's  interest  in  the  Project 
Partnerships,  take  action  requiring  the 
consent  of  the  Partnership  under  the 
Project  Partnership  Agreements,  cause 
the  Partnership  to  engage  in  any 
business  other  than  that  specified  in  the 
Partnership  Agreement,  or  amend  the 
Partnership  Agreement  The  application 
further  states  that,  under  the  Partnership 
Agreement  each  Limited  Partnership  is 
entitled  to  review  all  books  and  records 


of  the  Partnership  during  reasonable 
business  hours. 

The  application  summarizes  the 
compensation  and  fees  to  be  paid  by  the 
Partnership  to  the  Gerneral  Partners  and 
others.  The  application  states  that  the 
Partnership  believes  such  compensation 
meets  all  applicable  guidelines 
necessary  to  permit  Units  to  be  offered 
and  sold  in  the  various  states  that 
prescribe  such  guidelines  including, 
without  timitation,  the  Statement  of 
Policy  adopted  by  the  North  American 
Securities  Administrators  Association, 
Inc..  with  respect  to  real  estate 
programs. 

Without  conceding  that  the 
Partnership  is  an  investment  company 
as  defmed  in  the  Act  Applicants 
request  that  the  Partnership  be 
exempted  from  all  the  provisions  of  the 
Act.  In  support  of  this  request. 
Applicants  assert  that  such  exemption  is 
both  necessary  and  appropriate  in  the 
public  interest  and  would  be  consistent 
with  the  protection  of  investors  and  the 
purposes  and  policies  underlying  the 
Act.  Applicants  assert  that  investment 
in  low  and  moderate  income  housing  in 
accordance  widi  the  national  policy 
expressed  in  Title  IX  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  structure.  Applicants  state 
that  a  limited  partnership  would  be 
unable  to  function  in  the  manner 
contemplated  by  the  Partnership  if  it  is 
deemed  to  be  an  investment  company 
under  the  Act  In  addition,  it  is 
maintained  that  application  of  the  Act 
would  discourage  two-tier  limited 
partnership  arrangements  and  thus 
eliminate  the  best  available  means  of 
attracting  private  equity  capital  into 
government-assisted  housing  and 
frustrate  national  policy. 

Notice  is  further  given  that  any 
interested  person  wishig  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  26. 1984.  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest 
the  reasons  for  his  request  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
FYoof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 
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For  the  Commission,  by  the  Division  of 
Investment  Mangement,  pursuant  to 
deienated  authority. 
SUrfay  B.  HoUto. 
Acting  Secretary. 
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Self-Regulatory  Organizations; 
Propoeed  Rule  Change  l>y  the 
American  Stock  Exchange.  Inc^- 
Relating  to  Testing  and  Supervision 
Requirements  Regarding  Interest  Rate 
Options  Tradlf>g 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  November  19, 1984,  the 
American  Stock  Exchange,  Inc.  Filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  ht>m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc. 
(the  "AMEX"  or  "Exchange")  proposes 
to  amend  Rules  920  and  922  as  set  forth 
below.  Italics  indicates  material 
proposed  to  be  added:  [brackets] 
indicate  materials  proposed  to  be 
deleted. 

Rule  920.  Registration  and 
Examination  of  Options  Personnel. 

No  change. 

.  .  .  Commentary 

.01    Any  member  or  associated 
person  of  a  member  organization  who 
became  registered  and  was  approved  by 
the  Exchange  as  a  Registered 
Representative  or  as  an  Options 
Principal  prior  to  the  date  of 
implementation  of  trading  in  options  on 
debt  securities  on  the  Exchange  shall 
not  be  deemed  to  be  qualified  with 
regard  to  such  options  unless  such 
Registered  Representative  or  Registered 
Options  Principal  has  successfully 
completed  an  examination  prescribed 
by  the  Exchange  for  the  purpose  of 
demonstrating  adequate  knowledge  of 
options  on  debt  securities. 

.02    Any  sales  personnel  of  a  member 
organization  who  solicits  or  accepts 
customer  orders  with  regard  to  options 
on  debt  securities  shall  be  deemed 
qualified  with  regard  to  such  options 
after  such  person  has  successfully 
completed  an  examination  prescribed 


by  the  Exchange  for  the  purpose  of 
demonstrating  adequate  knowledge  of 
options  on  debt  securities. 

Rule  922.  Supervision  of  Accounts. 

(a)  No  change. 

(b)  No  change. 

(c)  Branch  Offices. — The  principal 
supervisor  of  every  branch  office  of  a 
member  organization  which  transacts 
options  business  with  the  public  must  be 
qualified  as  a  Registered  Options 
Principal  with  regard  to  options  on 
[both]  equity  (and  debt]  securities; 
provided  that  if  no  more  than  three 
Registered  Representatives  in  a  branch 
office  engage  in  options  transactions, 
the  principal  supervisor  of  such  branch 
office  need  not  qualify  as  a  Registered 
Options  Principal  with  regard  to  [either 
category  of]  equity  options,  [or  if  more 
than  three  Registered  Representatives  in 
a  branch  office  engage  in  transactions 
involving  options  on  equity  securities 
but  three  or  less  engage  in  transactions 
involving  options  on  debt  securities,  the 
principal  supervisor  of  such  branch 
office  may  qualify  as  a  Registered 
Options  Principal  only  with  regard  to 
options  on  equity  securities],  so  long  as 
any  options  activities  of  such  branch 
office  for  which  the  principal  supervisor 
is  not  qualified  as  a  Registered  Options 
Principal  are  supervised  by  an 
appropriately  qualified  Registered 
Options  Principal  of  the  member 
organization.  Debt  options  trading  of  a 
branch  office  may  be  supervised  by  any 
debt  qualified  Registered  Options 
Principal  of  member  organization. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Examination  of  Sales  Personnel.  Rule 
920  currently  requires  all  options  sales 
personnel  of  a  member  organization  to 
pass  a  general  securities  qualification 
examination  before  soliciting  or 
accepting  customer  orders.  The  General 


Securities  Registered  Representatives 
Examination  (Test  Series  7),  commonly 
referred  to  as  the  Registered 
Representatives  ("RR")  exam,  tests  a 
candidate's  knowledge  of  a  diverse 
range  of  subjects  including:  stocks, 
bonds,  options,  repurchase  agreements, 
warrants,  real  estate  investment  trusts, 
mutual  funds,  investment  companies, 
variable  annuities  and  direct 
participation  programs. 

Currently,  sales  personnel  who  handle 
customer  orders  involving  options  on 
debt  securities  are  required  to 
successfully  complete  the  RR  exam.  In 
addition,  they  are  required  to  complete 
the  biterest  Rate  Options  ( "IRO") 
Qualification  Examination  (Test  Series 
5),  which  comprehensively  tests  a 
candidate's  knowledge  of  options  of  U.S. 
Treasury  Bills,  Bonds  and  Notes. 
However,  sales  personnel  who  conduct 
a  customer  business  solely  in  the 
underlying  Government  securities  are 
not  required  to  take  either  the  RR  exam 
or  the  IRO  exam. 

The  Exchange  believes  that  sales 
personnel  who  conduct  a  customer 
business  in  U.S.  Treasury  securities  are 
dissuaded  from  conducting  a  customer 
business  in  options  on  these  Treasury 
securities,  for  hedging  purposes  or 
otherwise,  because  they  are  required  to 
take  both  the  IRO  exam  and  the  very 
comprehensive  RR  exam.  Therefore,  to 
encourage  trading  in  interest  rate 
options,  while  continuing  to  maintain 
appropriate  testing  standards,  it  is 
proposed  that  Rule  920  be  amended  to 
permit  sales  personnel  to  conduct  a 
customer  business  in  interest  rate 
options  after  passing  only  the  IRO  exam. 
It  should  be  noted  that  if  an  RR  engages 
in  any  other  SEC  regulated  business,  he 
or  she  would  be  required  to  successfully 
complete  the  full  RR  exam. 

The  Philadelphia  Stock  Exchange 
( "PHLX")  addressing  a  similar  concern 
was  granted  Commission  approval  to 
permit  persons  seeking  to  conduct  a 
customer  business  in  foreign  currency 
options  to  do  so  after  completing  only  a 
foreign  currency  options  exam,  thus 
deleting  the  requirement  that  such 
market  participants  complete  the  full  RR 
exam  (approval  of  SR-PHLX-83-20 
granted  in  Rel.  No.  20545  on  January  16. 
1984).  Thus,  this  filing  merely  proposes 
to  adopt  for  interest  rate  options  a 
testing  scheme  which  parallels  that  of 
foreign  currency  options. 

Supervision  of  Accounts.  Rule  922 
requires  that  the  principal  supervisor  of 
every  branch  office  of  a  member 
organization,  where  more  than  three 
RRs  conduct  a  public  debt  options 
business,  become  qualified  as  a  Debt 
Registered  Options  Principal  ("DROP'). 


3»ZUU,UUU  exclusive  oi  aunie,  lunusiuiinB. 
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(Such  qualification  is  accomplished  by 
successful  completion  of  the  IRO  exam.) 
However,  the  exchange  believes  that 
such  requirement  is  unnecessary  and 
burdensome,  and  has  reduced  the 
appeal  of  debt  options  trading.  Instead, 
it  is  proposed  that  debt  options  trading 
be  supervised  by  any  qualified  DROP 
within  the  member  organization 
designated  to  supervise  branch  activity, 
although  not  necessarily  the  office 
manager  at  that  particular  branch.  This 
proposal  will  continue  to  ensure  proper 
supervision  of  all  accounts. 

Therefore,  it  is  proposed  that  Rule  922 
be  amended  to  delete  the  requirement 
that  all  branch  office  managers  who 
supervise  more  than  three  RRs  handling 
debt  options  accounts  must  become  debt 
options  qualified.  It  should  be  noted  that 

/  this  proposal  also  conforms  to  the  PHLX 
rule  change  (SR-PHLX-83-20),  which 

•     provides  for  a  member  firm's  foreign 
currency  options  accounts  to  be 
supervised  by  any  person  within  the 
firm  who  is  qualified  with  respect  to 
foreign  currency  options. 

The  proposed  changes  are  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  (the  "1934  Act") 
and  rules  and  regulations  thereunder 
applicable  to  the  Exchange  by  deleting 
unnecessary  testing  requirements. 
Therefore,  the  proposed  rule  changes 
are  consistent  with  Section  6(b)(5)  of  the 
1934  Act  which  provides  in  pertinent 
part,  that  the  rules  of  the  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect  the 
investing  public. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  AMEX  believes  that  the  proposed 
rule  changes  will  not  impose  a  burden 
on  competition. 

C.  Self-Regalatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Options  Committee,  a  committee 
of  the  AMEX  Board  of  Governors 
comprised  of  members  and 
representatives  of  member  firms, 
endorsed  the  proposed  role  change. 

No  written  comments  were  solicited 
or  received. 

///.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 


as  to  which  ^  self-regulatory 
organizatiim  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or  institute  proceedings  to 
determine  whether  the  Proposed  rule 
change  should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  pei-son,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  (anuary  3, 
1985. 

For  the  Commission,  by  the  Division  of 
Market  RegulaUon.  pursuant  to  delegated 
authority. 
Shiriay  E.  HoUia. 
Acting  Secretary. 

[FR  Doc  S*-9S«0I  PUad  1S-ll-««:  MS  anl 
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[ReteM*  Na  34-21S40;  File  No.  SR-MSE- 
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Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  MWwrest 
Stock  Exchange,  Inc.  Relating  to  an 
Increase  In  the  Maximum  Execution 
Umit  Size  for  Agency  Orders  Under 
Midwest's  Guaranteed  Execution 
Systsm 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  9, 1984,  the  Midwest 
Stock  Exchange,  Ina  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  L  U.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 


solicit  comments  on  the  propoeed  rale 
change  from  interested  persons. 

L  Self-Regulatory  Organixatfoo's 
Statement  on  the  Tenns  of  Sabstance  of 
the  Propoeed  Rule  Change 

Rule  34  of  Article  II  of  the  Rules  of  the 
Midwest  Stock  Exchange.  Inc.  is  hereby 
amended  as  follows: 

Additions  italicized — [Deletions 
Bracketed]. 

GUARANTEED  EXECUTION  SYSTEM 

Rule  34.  The  Midwest  Stock  Exchange 
Guaranteed  Execution  System  (the  BEST 
System)  shall  be  available  to  Exchange 
member  firms  in  all  dually  traded  issues 
in  the  specialist  system.  System  orders 
from  100  up  to  and  including  [399]  1099 
shall  be  executed  pursuant  to  the 
following  requirements: 

1.  Specialists  must  accept  and 
guarantee  execution  on  all  agency 
orders  from  100  up  to  and  including  [399] 
1099  shares  in  accordance  with  Oiis  rule. 

No  change  in  remainder  of  Rule  34. 

II.  Self-Regulatory  Organizatioo't 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  foe,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  bebw. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

(AJ  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  will 
increase  the  maximum  execution  limit 
size  for  agency  orders  under  Midwest's 
Guaranteed  Execution  System  (BEST) 
from  399  to  1099  shares  for  all 
specialists.  Some  MSE  specialists 
abeady  have  voluntarily  increased  their 
limits  to  1099  shares  or  higher  in  some 
issues.  The  proposed  rale  change  would 
increase  the  mandatory  Umit  to  1089  for 
all  dually  traded  issues  in  the  specialist 
system. 

The  proposed  increase  is  consistent 
with  limits  recently  adopted  by  other 
exchanges  for  their  automatic  routing 
and /or  execution  systems  and  will  make 
the  Exchange  more  competitive  in 
providing  this  service. 
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(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Midwest  Stock  Exchange.  Inc. 
does  not  believe  that  the  proposed  rule 
change  will  place  any  burdens  on 
competition. 

fCJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  St.,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  5th  St..  NW..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  January  3, 
1985. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  5,  1984. 
Shirley  E.  HolUs. 

Acting  Secretary. 

|FR  Ooc.  AI-aaMt  Filed  IZ-U-M:  ft'tS  4ni| 
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(Release  No.  23513  (7o4921)] 

American  Electric  Power  Co^  Inc^  ct 
al.;  Proposed  Issuance  and  Sale  of 
Short-Term  Notes;  Capital 
Contributions  to  Subsidiaries; 
Exception  From  Competitive  Bidding 

The  American  Electric  Power 
Company,  Inc.  ("AEF").  1  Riverside 
Plaza.  Columbus.  Ohio  43215,  a 
registered  holding  company,  and  several 
of  its  electric  utility  subsidiaries, 
hereinafter  cited,  have  filed  a  proposal 
with  this  Commission  pursuant  to 
sections  6,  7  and  12(b)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  and  Rules  45,  50(a)(2)  and 
50(a)(5)  under  the  Act. 

During  the  period  January  1. 1985  to 
December  31, 1986,  AEP  proposes  to 
issue  and  sell  short-term  notes  to  banks 
and  commercial  paper  to  a  dealer  in  two 
annual,  aggregate  amounts  not  to  exceed 
$50  million  outstanding  at  any  one  time, 
and  make  annual  cash  capital 
contributions  to  its  subsidiary  Columbus 
and  Southern  Ohio  Electric  Company 
("C&SOE")  not  to  exceed  $40  million. 
During  the  same  period,  C&SOE 
requests  authorization  to  issue  and  sell 
short-term  commercial  paper  to  dealers. 
C&SOE,  Kingsport  Power  Company 
("Kingsport"),  Michigan  Power 
Company  ("Michigan"),  Kentucky  Power 
Company  ("Kentucky"),  and  Wheeling 
Electric  Company  ("Wheeling)  would 
also  sell  notes  to  banks.  The  companies 
propose  to  sell  notes  in  two  aggregate, 
annual  amounts  outstanding  at  any  one 
time  of  up  to:  $160  million  for  C&COE, 
$40  million  for  Kentucky,  $4  million  for 
Kingsport,  $6  million  for  Michigan,  and 
$3  million  for  Wheeling. 

All  notes  will  mature  not  more  than 
270  days  after  the  date  of  issuance  or 
renewal.  None  will  mature  later  than 
June  30, 1987.  The  notes  to  banks  will  be 
sold  under  various  lines  of  credit  with 
different  terms,  including  rates  at  prime, 
generally,  no  maintenance  of  separate  or 
additional  compensating  balances  since 
the  companies  maintain  deposit 
balances  for  operational  and  financial 
needs,  although  under  certain  conditions 
balances  of  up  to  10%  of  the  line  of 
credit  and  10%  of  the  amount  borrowed 
may  be  required;  and  fees  in  the  amount 


of  %%  of  a  line  of  credit  or  V*%  on  the 
unused  amount  of  a  line  of  credit.  Fees 
and  balances  for  shared  lines  of  credit 
are  borne  by  the  companies  in 
proportion  to  their  respective  projected 
maximum  need  for  such  credit.  With 
such  fees  and  with  balances  maintained 
solely  to  fulfill  borrowing  requirements, 
no  line  of  credit  would  result  in  an 
effective  cost  of  borrowing  exceeding 
125%  of  the  prime  commercial  rate  in 
effect  from  time  to  time,  or  not  more 
than  15%  based  on  a  prime  rate  of  12%. 

The  commercial  paper  notes  will  not 
be  prepayable,  will  have  varying 
maturities,  and  will  be  sold  directly  to  a 
dealer  at  a  discount  not  in  excess  of  the 
discount  rate  per  annum  prevailing  at 
the  time  of  issuance  for  commercial 
paper  of  comparable  quality  and 
maturity.  No  commercial  paper  notes 
will  be  issued  having  a  maturity  of  more 
than  90  days  if  such  notes  would  have 
an  effective  interest  cost  which  exceeds 
the  effective  interest  cost  at  which  such 
company  could  borrow  from  banks 
through  the  issuance  of  notes  in  an 
amount  at  least  equal  to  the  principal 
amount  of  such  commercial  paper  at 
that  time. 

The  proceeds  from  the  borrowings 
will  be  used  for  general  corporate 
purposes  including  business  operations, 
construction,  and  retirement  of  short- 
term  debt. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  27, 1984.  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  amended,  may 
be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HolUs. 

Acting  Secretary. 

[FR  Doc.  84-32305  Piled  12-11-M;  S:4S  •m) 
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[RelMwe  No.  21S41;  File  No.  SR-PSE-S4-221 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  Pacific 
Stock  Exchange,  Inc. 

December  S,  1984. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78s(b)(l),  notice  Is 
hereby  given  that  on  November  15, 1984, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

The  PSE  proposes  to  adopt  a  new 
Equity  Floor  Procedure  Advice  2-C, 
Reporting  of  Transactions  Executed  at 
the  Exchange  (the  "Advice").  PSE  Rule  I, 
Section  16  currently  requires  the  seller 
to  ensure  that  a  transaction  is  properly 
reported.  The  Exchange  has  noted  in  its 
filing  that  this  requirement  is  subject  to 
two  exceptions,  due  to  the  fact  that  the 
PSE  maintains  two  equity  trading  floors, 
one  in  Los  Angeles  and  the  other  in  San 
Francisco:  (1)  Pursuant  to  PSE  Rule  I, 
Section  16(b),  inter-floor  "limit  sell" 
orders  are  to  be  reported  from  the 
trading  floor  on  which  the  order  was 
placed  and  executed,  and  (2)  in 
transactions  in  local  issues,  when  the 
specialist  is  the  buyer  and  the  seller  is 
located  on  the  other  trading  floor,  the 
specialist,  rather  than  the  seller,  is 
responsible  for  ensuring  that  trade  is 
reported  on  the  tape.  Under  these 
circumstances  the  seller  is  required  to 
submit  a  "goldenrod"  ticket  for  clearing 
purposes  only. 

The  Exchange  has  noted  in  its  filing  to 
the  Commission  that  these  reporting 
procedures  occasionally  result  in 
transactions  not  being  reported  by  the 
tape.  The  proposed  Advice  describes 
Rule  I,  Section  16(a)  and  the  exceptions 
to  the  rule  discussed  above. '  and  in 
addition,  establishes  a  fine  schedule  for 
repeated  violations  of  this  reporting 
requirement.  The  PSE  states  in  its  filing 
that  the  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  it  is 
intended  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling  and 
processing  information  with  respect  to 


'The  Exchange  will  impose  a  penalty  of  S25  for  a 
second  violation.  SSO  for  a  third.  $75  for  a  fourth, 
and  S100  for  fifth  and  subsequent  violations,  based 
on  the  number  of  violations  of  a  particular  security 
calculated  on  a  monthly  basis.  The  schedule  is 
intended  to  apply  to  inadvertent  violations  of  the 
floor  procedure  advice  which  are  not  attributable  to 
clerical  errors  by  Exchange  staff  or  other  mitigating 
circumstances. 


transactions  in  securities  and  to  protect 
investors  and  the  public  interest. 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  rule  change  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved,  interested  persons  are 
invited  to  submit  written  data,  views 
and  arguments  concerning  the 
submission  within  21  days  after  the  date 
of  publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW..  Washington,  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-PSE— 84-22. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  5th  Street.  NW.,  Washington,  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis. 
Acting  Secretary. 

|FR  Doc  M-32342  Filed  12-11-84:  S4»  aB| 
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[Release  No.  21542;  (SR-NYSE-S4-20)1 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.,  Order 
Approving  Proposed  Rule  Change 

December  6, 1984. 

The  New  York  Stock  Exchange,  Inc. 
("NYSE")  11  Wall  Street.  New  York. 
New  York.  10005,  submitted  on  May  7, 
1984.  copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  to  amend 
the  NYSE's  arbitration  rule  (NYSE  Rules 
600  to  634)  as  follows:  (1)  "Simplified 
arbitration"  procedures  would  apply  to 
claims  not  exceeding  $5,000.  instead  of 
claims  not  exceeding  $2,500.  as  under 
the  current  rule;  (2)  the  filing  fee  would 
be  raised  from  $15  to  $25  for  claims  over 
$1,000  but  below  $2,500.  with  fee 


increases  for  claims  of  higher  amounts 
as  provided  in  proposed  Rule  630;  (3)  the 
six  year  hmitation  on  arbitration 
submissions  would  be  tolled  for  any 
arbitration  claim  that  had  been  under 
court  consideration  for  the  period  the 
court  retained  juridiction;  (4)  each  party 
to  an  arbitration  proceeding,  including 
proceedings  where  multiple  parties  are 
involve,  would  have  the  right  to  a 
peremptory  challenge  as  well  as  to 
unlimited  challenges  for  cause;  (5)  a 
respondent  who  presents  only  a 
"general  denial"  as  an  answer  could,  at 
the  discretion  of  the  arbitrators,  be 
barred  from  presenting  facts  or  defenses 
at  a  subsequent  hearing  on  the  same 
matter  under  paragraph  (b)  of  Rule  612; 
and  (6)  an  NYSE  member  organization 
would  be  required  to  pay  a  nonfundable 
filing  fee  of  $500  under  New  Rule  634,  in 
addition  to  all  other  fees,  when  filing  a 
claim  against  a  non-member. 

Notice  of  the  proposed  rule  changes 
together  with  the  terms  of  substance  of 
the  proposed  rule  changes  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
20979,  May  18. 1984}  and  by  publication 
in  the  Federal  Register  (49  FR  25554, 
June  21, 1984).  All  written  statements 
filed  with  the  Commission  and  all 
written  communications  between  the 
Commission  and  any  person  relating  to 
the  proposed  rule  change  were 
considered  and  (with  the  exception  of 
those  statements  or  communications 
which  may  be  withheld  from  the  public 
in  accordance  with  the  provisions  of  5 
U.S.C  552)  were  made  available  to  the 
public  at  the  Commission's  reference 
room. 

The  Commission  received  two 
comment  letters  from  Alex.  Brown  & 
Sons,  Inc.  objecting  to  the  proposed 
amendments  to  Rule  612(b)  and 
proposed  Rule  634. '  With  respect  to  the 
proposed  amendments  to  Rule  612(b). 
Alex.  Brown  contends  the  amendments 
are  inequitable  because,  although  they 
provide  arbitrators  with  discretion  to 
bar  the  respondent's  presentation  at  the 
hearing  of  any  previously  omitled  facts 
or  defenses,  they  do  not  apply  to 
claimants.  In  addition,  Alex.  Brown 
believes  that  the  provisions  may  operate 
to  prevent  a  full  presentation  of  all 
relevant  and  necessary  facts  and 
defenses,  and  may  result  in  unnecessary 
delays  and  in  inequitable  and/or 
erroneous  arbitration  decisions.  Alex. 


'See  letters  from  Joseph  R.  Hardiman.  Managing 
Director,  Alex.  Brown  ft  Sons.  Inc.  and  from  Clinton 
P.  Stephens.  Managing  Director.  Senior  Registered 
and  Options  Principal,  to  George  A.  Fitzsimmons. 
Secretary.  Securities  and  Exchange  Commission, 
dated,  respectively.  )uly  12. 1984  and  August  aa 
1984. 
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Brown  recontinends  that  Rule  612  be 
amended  to  impose  an  identical 
obligation  upon  the  claimant  to  present 
all  relevant  facts  and  legal  theories  prior 
ta  the  hearing. 

With  respect  to  proposed  Rule  634, 
which  requires  an  NYSE  member 
organization  to  pay  a  non-refundable 
filing  fee  of  $500.  in  addition  to  all  other 
fees,  when  filing  a  claim  against  a  non- 
member,  Alex.  Bro«vn  contends  that 
such  a  fee  will  discourage  member 
organizations  from  using  the  arbitration 
procedure,  particularly  in  cases  where 
relatively  small  amounts  of  money  are 
involved.  Moreover,  because  a  non- 
member  may  demand  that  a  member's 
claims  against  the  non-member  be 
arbitrated. 'such  non-member,  according 
to  Alex.  Bro%vn,  can  effectively  force  a 
member  organization  to  discount  a  valid 
claim  or  to  abandon  a  valid  claim  for 
$500  or  less.  Alex.  Brouwn  also  notes  that 
the  proposed  rule  does  not  provide  for 
the  arbitrator's  assessment  of  this  fee  to 
the  non-member  party  as  is  the  case 
with  forum  fees,  and  believes  that  the 
fee  should  be  assessed  at  the  discretion 
of  the  arbitrators.  In  addition,  Alex. 
i  Brown  contends  that,  because  the 
arbitration  rules  of  the  National 
Association  of  Securities  Dealers 
("NASD")  have  no  provision 
comparable  to  Rule  634,  more  claims 
will  be  filed  with  the  NASD,  resulting  in 
additional  delays  in  their  resolution  at 
the  NASD. 

The  NYSE  has  indicated  that  Rule  634 
is  intended  to  recapture  some  of  the 
costs  of  the  administration  of  the 
Exchange's  arbitration  facility.*  The  rule 
is  designed  so  that  the  more  frequent 
users  of  the  facility  pay  an  equitable 
share  of  the  arbitration  costs  without 
penalizing  public  customers.  The  NYSE 
states  that  most  member  organizations 
will  have  the  option  to  pursue  the  non- 
member  in  court  or  in  arbitration,  and 
that  the  $500  fee  is  one  factor  such 
organizations  will  have  to  consider  in 
making  the  decision  to  arbitrate. 

Under  section  6(b)(4)  of  the  Act,  the 
rules  of  an  exchange  must  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities.  Section  6(b)(5) 
provides,  among  other  things,  that 
exchange  rules  be  designed  to  promote 


just  and  equitable  priniciples  of  trade, 
and  to  protect  investors  and  the  public 
interest.  In  addition,  under  section 
6(b)(8).  exchange  rules  must  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The 
Commission  views  the  proposed  rule 
changes  as  consistent  with  these 
provisions  of  the  Act  for  the  reasons 
discussed  below. 

The  Commission  notes  that  the 
proposed  amendments  to  NYSE  Rule 
612(b)  are  consistent  with  recent 
amendments  to  the  UnifonaArbitration 
Code  developed  by  the  Securities 
Industry  Conference  on  Arbitration  and 
already  adopted  by  several  self- 
regulatory  organizations.*  Under  the 
amendments,  a  responding  party  must 
specify  in  its  answer  all  available  facts 
as  well  as  all  relevant  defenses  that  will 
be  relied  upon  at  the  hearing.  Currently, 
Rule  612(b]  only  requires  that  the 
respondent  specify  all  available 
defenses.  The  amendments  would 
provide  that  if  a  responding  party  pleads 
only  a  general  denial  as  an  answer,  it 
may  be  barred  from  presenting  any  facts 
or  defenses  at  the  time  of  the  hearing, 
and,  if  it  fails  to  specify  all  available 
defenses  and  relevant  facts,  it  may  be 
barred  from  presenting  these  additional 
facts  or  defenses  at  the  hearing. 

The  Commission  believes  the 
proposed  amendments  clarify  and 
emphasize  the  authority  that  arbitrators 
currently  possess  under  NYSE  Rule  626 
to  bar  amendments  to  pleadings  after 
receipt  of  a  responsive  pleading.  With 
respect  to  the  commentator's  assertion 
that  the  proposed  amendments  are 
inequitable  because  they  do  not  apply  to 
claimants,  the  Commission  notes  that 
under  NYSE  Rule  612(a),  claimants  must 
specify  in  their  statement  of  claim  the 
relevant  factors  and  remedies  sought.  In 
addition,  as  noted  above,  arbitrators 
currently  have  the  authority  under  Rule 
626  to  refuse  to  permit  claimants  or 
respondents  to  amend  their  pleadings 
after  receipt  of  a  responsive  pleading. 
Thus,  although  the  proposed 


'NYSE  Rule  eoo  provides  that  disputes,  claims,  or 
controversies  between  a  customer  or  non-member 
and  a  member  ar,sin^  in  connection  with  such 
member's  business,  be  arbitrated  under  the  NYSE 
Constitution  and  Rules  as  provided  by  any  duly 
executed  and  enforceable  wntten  agreement  or 
upon  the  demand  of  the  customer  or  non-member. 

'See  letter  from  James  E.  Buck.  Secretary.  NYSE, 
(o  Michael  Cavalier.  Branch  Chief.  Division  of 
Market  Regulation.  SEC  dated  September  28. 1964. 


'The  Commission  bus  approved  provisions 
similar  to  those  contained  in  proposed  Rule  612(b) 
for  the  National  Association  of  Securities  Dealers 
(SR-NASD-84-ie:  Securities  Exchange  Act  Release 
No.  21295.  September  7.  igM;  48  FR  36040, 
September  13, 1964);  the  Municipal  Securities 
Rufemaking  Board  (SR-MSRB-84-S:  Securities 
Exchange  Act  Release  No.  21047,  June  14.  1984;  49 
FR  25332.  June  20. 1984);  the  American  Stock 
Exchange  (SR-Aniex-64-24;  Securities  Exchange 
Act  Release  No.  21442.  October  31, 1964;  49  FR 
44574,  November  7, 1964);  the  Midwest  Stock 
Exchange  (SR-MSE-84-6;  Securities  Exchange  Act 
Release  No.  21506  November  2a  1964.  4fl  FR  46867, 
November  28. 1984)  and  the  Chicago  Board  Options 
Exchange  (SR-CBOE-84-2e;  Securities  Ej<change 
Act  Release  No.  21476,  November  9, 1984;  49  FR 
45687,  November  la  1964). 


amendments  to  Rule  612(b)  only  relate 
to  the  responsibilities  of  respondents, 
the  Commission  does  not  view  the 
authority  of  the  arbitration  panel  or  the 
NYSE's  arbitration  procedures  as 
currently  practiced,  to  be  balanced  in 
favor  of  claimants.  The  Commission 
therefore  finds  the  proposed 
amendments  to  Rule  612(b)  to  be 
consistent  with  sections  6i(b)(5)  and 
6(b)(8)  of  the  Act  in  that  the 
amendments  are  designed  to  promote 
just  and  equitable  principles  of  trade 
without  imposing  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  Commission 
believes  that  these  amendments  would 
encourage  parties  to  respond 
specifically  and  completely  to  claims 
and  would  ensure  that  all  parties  are 
fully  informed  of  claims  and  defenses 
prior  to  the  hearing. 

The  Commission  views  the  NYSE's 
proposed  $500  fee  imposed  on  members 
filing  a  claim  against  a  non-member  as 
an  appropriate  method  of  assessing 
members  who  use  the  NYSE's 
arbitration  facilities  for  costs  incurred 
by  the  Exchange  with  respect  to 
arbitration  procediu'es.  According  to  the 
NYSE,  the  proposed  fee  is  intended  to 
assist  the  NYSE  in  recouping  a  portion 
of  its  costs  in  conducting  the  arbitration 
hearing.  The  Commission  notes  that  the 
fee  is  to  be  imposed  without  regard  to 
the  merit  of  the  member's  claim,  the 
amount  at  issue,  or  to  the  member 
claimant's  success  before  the  arbitration 
panel.  The  fee  is  therefore  user-based, 
with  those  members  using  the 
Exchange's  arbitration  facilities  more 
often  paying  proportionately  more  than 
members  using  such  facilities  less 
frequently.  The  Commission  believes  it 
is  appropriate  that  such  fee  not  be 
imposed  at  the  discretion  of  the 
arbitrators  upon  a  non-member  party, 
and  that  NYSE  arbitrators  not  have 
discretion  to  impose  no  fee  at  all.  Such 
discretion  could  transform  what  is 
essentially  a  user-based  facilities  fee 
into  a  sanction  upon  one  party  or  the 
other,  which  is  not  the  Exchange's 
intention  in  imposing  the  fee.  The 
Commission  finds  the  proposed  fee  to  be 
consistent  with  section  6(b)(4)  of  the  Act 
which  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  an  exchange's 
members  and  issuers  and  other  persons 
using  its  facilities.  The  proposed  fee  is 
equitable  in  that  it  is  to  be  imposed 
upon  all  NYSE  member  claimants  in 
connection  with  arbitration  proceedings 
against  non-members.  In  addition,  the 
proposed  fee  appears  to  be  reasonable 
in  relation  to  the  expenses  incurred  by 


Clerical  errors  oy  EJtcnange  sian  or  omer  miiigaiuiu 
circumstances. 


$1,000  but  below  $2,500,  with  fee 
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the  NYSE  with  respect  to  arbitration 
proceedings. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  the  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis. 
Acting  Secretary. 

|FR  Doc.  a4-3240S  Filed  12-11-M:  B:4S  ami 
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SMALL  BUSINESS  ADMINISTRATION 

(Ltcense  No.  02/02-54841 

Capital  Circulation  Corp.;  Application 
for  a  License  To  Operate  as  a  Small 
Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
(SBIC)  under  the  provisions  of  section 
301(d)  of  the  Small  Busines»Invesfment 
Act  of  1958.  as  amended,  (the  Act),  (15 
U.S.C.  661  et  seq],  has  been  filed  by 
Capital  Circulation  Corporation,  208 
Main  Street,  Fort  Lee,  New  Jersey  10952. 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  13  CFR  107.102  (1984). 

The  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


Name  and  address 

Pwcwn 

of 

onimar- 

sho 

Luda  L  CNang.  16I8  S  e«h 
Smm.    Philadelptiia.    PA 
19148. 

Treasurer,  Oiraelar... 

30 

Percent 

o» 

owner- 

sh* 

Aim  P    Chw,  66  BaHwood 

Onve,    mm    Hyde    Psf*. 

NY  11040 
Wan    On    Woo,    232    B«t- 

wood    Dnv*.    Fori     Las, 

New  Jersey  07024 
Judy  M«  Kao  280  Forest 

Rnarf      Fort     Las,     f*mt 

Jwsey  07l<24. 

President,  Director... 

10 
40 

CEO 

20 

The  Applicant  will  begin  operations 
with  a  capitalization  of  $1,000,000  and 
will  conduct  its  operations  principally  in 
the  State  of  New  Jersey. 

As  an  SBIC  licensed  to  operate  under 
section  301(d)  of  the  Act,  the  Applicant 
will  provide  financial  and  management 
assistance  solely  to  small  business 
concerns  which  will  contribute  to  a 
well-balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and. 
management,  and  the  probability  of 
successful  operation  of  the  Applicant 
under  their  management,  including 
adequate  profitablity  and  financial 
soundness,  in  accordance  with  the  Act 
and  the  SBA  Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment.  Small  Business 
Administration,  1441  L  Street,  NW., 
Washington.  D.C.  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Fort  Lee.  New  Jersey. 

Dated:  December  6. 1984. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011.  Small  Business 

Investment  Companies) 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

jFR  Doc.  84-323M  Filed  12-11-84  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Bureau  of  the  Put>lic  Debt;  Information 
Systems  Reorganization 

agency:  Bureau  of  the  Public  Debt. 
Treasury. 

ACTION:  Notice  of  reorganization. 

summary:  The  Bureau  of  the  Public  Debt 
combined  three  information  systems 
management  and  data  processing  groups 
that  reported  to  different  office  heads 
into  a  new  Office  of  Automated 
Information  Systems. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  Smiley.  Management  Analysis 
Officer.  Bureau  of  the  Public  Debt,  1111 
20th  Street  NW..  Washington.  D.C. 
20239,  202-634-5257. 

SUPPlfMENTARY  information:  On 

October  15,  the  Commissioner  of  the 
Public  Debt  announced  the 
establishment  of  a  new  Office  of 
Automated  Information  Systems,  and 
appointed  Mr.  Van  Zeck  as  Assistant 
Commissioner  to  head  it.  The 
reorganization  combined  all  three  of  the 
Bureau's  information  systems 
management  and  data  processing  groups 
that  were  organizationally  located  in 
separate  offices. 

Under  the  general  authority  vested  in 
the  Secretary  of  the  Treasury  in  5  U.S.C. 
301  and  31  U.S.,C.  321,  approval  was 
granted  in  July  by  the  Fiscal  Assistant 
Secetary.  Following  approval,  the  acting 
Assistant  Secretary  (Electronic 
Information  Systems  and  Information 
Technology)  and  the  Assistant  Secretary 
(Administration)  concurred. 

Dated:  November  30, 1984. 
W.M.  Gregg, 

Commissioner. 

(FK  Doc  84-32343  Filed  12-11-84:  a:4i  amj 
nUJNG  CODE  4818-46-II 
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Sunshine  Act  Meetings 


This  section   of   the   FEDERAL   REGISTER 
contains  notices  of  meetings  pubhshed 
under  the  "Government  in  tt>e  Sunshine 
Act"   (Pub.   L   94-409)  5  U.S.C.   552b(e)(3). 
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COMMODITY  FUTURES  TRAOINO 

COMMISSION 

TIME  AND  date:  10:00  a.m..  Wednesday, 

December  19. 1984. 

place:  2033  K  Street,  NW..  Washington. 

DC.,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTEKS  TO  BE  CONSIDERED:  Judicial 

Matter. 

CONTACT  PERSON  FOR  MORE 

iNFOfHiiATiON:  Jean  A.  Webb,  254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc  M-32478  Filed  12-IO-M  1.47  pai| 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporations's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  December  17, 1984,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive  discussion 
of  the  following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single  vote 
unless  a  member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 
Disposition  of  minutes  of  previous  meetings. 
Applications  for  Federal  deposit  insurance: 
Rancho  Santa  Fe  Thrift  &  Loan  Associaton. 
an  operating  noninsured  industrial  bank 
located  at  251  North  El  Camino  Real, 
Encinitas,  California. 
Metropolitan  Thrift  and  Loan  Association, 
an  operating  noninsured  industrial  bank 


located  at  416  Eighth  Street,  Oakland. 
California. 
Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative 
enforcement  proceedings  approved  by 
the  Director  or  an  Associate  Director  of 
the  Ehvision  of  Bank  Supervision  and  the 
various  Regional  Directors  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 
Reports  of  the  Director.  Office  of  Corporate 

Audits  and  Internal  Investigations: 

Summary  Audit  Report  re:  Dominion  Bank 
of  Denver,  Denver,  Colorado,  AP-362 
(Memo  dated  November  14, 1984). 

Summary  Audit  Report  re:  First  National 
Bank  of  Browning.  Browning,  Montana. 
NR-448  (Memo  dated  November  14, 
1984). 

Summary  Audit  Report  re:  Banco 
Economias.  San  German,  Puerto  Rico, 
CP-259  (Memo  dated  November  14, 
1984). 

Summary  Audit  Report  re:  Union  Trust 
Company.  San  Juan,  Puerto  Rico,  AP-366 
(Memo  dated  November  14, 1964). 

Summary  Audit  Report  re:  Warren  County 
Bank,  McMinnville,  Tennessee,  AP-361 
(Memo  dated  November  14, 1984). 

Summary  Audit  Report  re:  Farmers  Bank 
and  Trust.  Winchester.  Tennessee.  AP- 
369  (Memo  dated  November  14, 1984). 

Summary  Audit  Report  re:  The  First 
National  Bank  of  Midland.  Midland, 
Texas,  AP-385  (Memo  dated  November 
20, 1984). 

Summary  Audit  Report  re:  The  Peoples 
Bank  of  the  Virgin  Islands.  Charlotte 
Amalie.  Virgin  Islands,  SR-320  (Memo 
dated  November  14, 1984). 

Summary  Audit  Report  re:  Decimus  Asset 
Management  System,  Noriheast  Regional 
Office  Audit  (Memo  dated  November  28, 
1984). 
Discussion  Agenda: 

Memorandum  re:  Budget  of  Administrative 
Expenses  for  Budget  Year  1985. 

Memorandum  re:  Budget  Year  1985 
Liquidation  Expense  Budget. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  December  10, 1984. 
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Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Exeuctive  Secretary. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  December  17, 
1984,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  (c)(4),  (c)(6),  (r)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  Title  5. 
United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive  discussion 
of  the  following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single  vote 
unless  a  member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 
Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings,  terminaticm- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties)  against  certain  insured 
banks  or  officers,  directors,  employees, 
agents  or  other  persons  participating  in  the 
conduct  of  the  affairs  thereof: 
Names  of  persons  and  names  and  locations 
of  banks  authorized  lo  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (cj(8),  and  (c)(9)(A)(ii) 
of  the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)). 
Note— Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 
Discussion  Agenda: 
Application  for  consent  to  merge  and 
establish  fourteen  branches: 
Washington  Mutual  Savings  Bank,  Seattle. 
Washington,  an  insured  stock  savings 
bank,  for  consent  to  merge,  under  its 
charter  and  title,  with  Lincoln  Mutual 
Savings  Bank,  Spokane.  Washington,  and 
lo  establish  fourteen  of  the  offices  of 
Lincoln  Mutual  Savings  Bank  as 
branches  of  the  resultant  bank. 
Recommendation  regarding  the  liquidation  of 
a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver. 
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liquidator,  or  liquidating  agent  of  those 

assets: 

Memorandum  and  Resolution  re:  Abilene 
National  Bank  (now  known  as  MBank 
Abilene,  National  Association)  Abilene. 
Texas. 
Personnel  actions  regarding  appointments, 

promotions,  administrative  pay  increases. 

reassignments.  retirements,  separations, 

removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6) 
of  the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b  (c)(2)  and  (r)f6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street,  NW., 
Washington,  D.C.  Requests  for  further 
information  concerning  the  meeting  may 
be  directed  to  Mr.  Hryle  L  Robinson, 
Executive  Secretary  of  the  Corporation, 
at  (202)  389-4425. 

Dated:  December  10,  1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinsoo. 
Executive  Secretary. 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  Noon,  Monday, 
December  17, 1984. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Studies  of  (1)  futures  and  options  markets, 
and  (2)  federal  margin  regulations  (Public 
Docket  No.  R-0427).  (This  item  previously 
announced  for  a  closed  meeting  on 
December  5, 1984.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  7, 1984. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  12:30  p.m.,  Friday. 
December  7, 1984.  The  business  of  the 
Board  required  that  this  meeting  be  held 
with  less  than  one  week's  advance 
notice  to  the  public,  and  no  earlier 
announcement  of  the  meeting  was 
practicable.  » 

PLACE:  20th  Street  and  Constitution 
Avenue.  NW.,  Washington,  D.C.  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Federal  Reserve  Bank  and  Branch  director 
appointments.  (This  matter  was  previously 
announced  for  a  closed  meeting  on 
December  10. 1984.) 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  December  7. 1984. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
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LEGAL  SERVICES  CORPORATION 

Operations  and  Regulations  Committee 
Meeting. 

TIME  AND  DATE:  The  meeting  will 
commence  at  2:00  p.m.  and  continue 
until  all  official  business  is  completed: 
Wednesday,  December  19, 1984. 

PLACE:  Capitol  Holiday  Inn,  Apollo 
Room,  550  C  Street,  SW..  Washington, 
D.C.  20024. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
September  29.  1984 

3.  Report  from  Office  of  General  Counsel 
45  CFR  1601  (By-laws) 

45  CFR  1612  (Lobbying) 

45  CFR  1614  (Private  Attorney 

Involvement) 
45  CFR  1620  (Priorities) 
45  CFR  1622  (Sunshine  Act) 
Comments  on  other  Regulations  effective 

since  April  27. 1984 

4.  Report  from  Office  of  Field  Serv  ices 
Monitoring  Schedules 

Private  Attorney  Involvement 

CONTACT  PERSON  FOR  MORE 
information:  Thomas  J.  Opsut, 
Executive  Office,  (202)  272-4040. 

Date  Issued:  December  10. 1984. 
Donald  P.  Bogard, 

President. 
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LEGAL  SERVICES  CORPORATION 

Provisions  for  the  delivery  of  Legal 
Services. 

TIME  AND  date:  The  meeting  will 
commence  at  8:00  a.m.  and  continue 
until  all  official  business  is  completed: 
Wednesday,  December  19, 1984. 

place:  Capitol  Holiday  Inn,  Apollo 
Room,  550  C  Street,  SW.,  Washington. 
DC.  20024 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
November  21. 1983 

3.  Reoort  from  Office  of  Field  Ser\'ices 
Private  Law  Firm  Project 

Law  School  Clinic  Project 

Urban  judicare 

Alternative  Dispute  Resolution 

Voucher  Project 

Reginald  Heber  Smith  Community  Lawyer 

Fellowship  Program 
NORC  Report 
Private  Attorney  Involvement 

4.  Needs  Study  Update 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Thomas  ).  Opsut. 
Executive  Office,  (202)  272-4040. 

Date  Issued:  December  10, 1984. 
Donald  P.  Bogard, 
President. 
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LEGAL  SERVICES  CORPORATION 

Audit  and  Appropriations  Committee 

meeting. 

TIME  AND  date:  The  meeting  will 

commence  at  10:30  a.m.  and  continue 

until  all  official  business  is  completed; 

Wednesday.  December  19. 1984. 

place:  Capitol  Holiday  Inn,  Apollo 
Room,  550  C  Street,  SW.,  Washington, 
D.C.  20024. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
June  22. 1984 

3.  Report  from  Audit'Division 

Audit  and  Accounting  Guide  for  Recipients 
and  Auditors 

4.  Report  from  Assistant  to  the  President 
Funding  Formulas 

5.  Report  from  the  Office  of  Comptroller 
Presentation  of  Corporation  Audit  FY  1984 
Final  FY  1984  Consolidated  Operating 

Budget 

Proposed  FY  1985  Consolidated  Operating 
Budget  with  recommendations  for 
allocation  of  FY  1984  carryover 

FY  1986  Budget  Mark 


an  operating  noninsured  industrial  bank 


Dated:  December  10, 1984. 


Corporation  in  its  capacity  as  receiver. 
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CONTACT  PERSON  FOR  MORE 
MFORMATION:  Thomas  J.  Opsut, 
Executive  Office,  (202)  272-4040. 

Date  Issued:  December  10, 1984. 
Donald  P.  Bogard. 

President. 
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NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  December  10. 17.  24,  and 
31, 1984. 

place:  Commissioners'  Conference 
Room.  1717  H  Street.  NW..  Washington, 
DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  10 
Monday.  December  10 

1:30  p.m. 
Discussion/Possible  Vote  on  Hydrogen 
Rule  (Public  .Meeting)  (if  needed) 
3:00  p.m. 
Discussion  of  Adjudication  Matters  Related 
to  Catawba-1  (Closed— Ex.  10) 

Tuesday.  December  11 
10:00  a.m. 
Staff  Follow-up  to  11/15  DOE  Briefing  on 
High  Level  Waste  Program  (Public 
Meeting) 
2.-00  p.m. 
Year  End  Budget  Review  (Public  Meeting) 

Thursday,  December  13 

10:00  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (a)  Aamodt  Motion  for 
Investigation  of  Radioactive  Roluases 
During  the  TMI-2  Accident  (Tentative) 

Friday.  December  14 
10:00  a.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Catawba-1  (Public 
Meeting) 
2:00  p.m. 
Briering  and  Discussion  on  the  Hearing 
Process  (Public  Meeting) 

Week  of  December  17~Tentalive 
Monday,  December  17 
10:00  a.m. 
Discussion  of  Material  False  Statements — 
Policy  Options  (Public  Meeting) 
2:00  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  ft  6) 

Tuesday.  December  18 
10:00  a.m. 
Discussion  of  1985  Policy  and  Planning 
Guidance  (Public  Meeting) 
2.-00  p.m. 
Discussion  of  Need  for  and  Impact  of 
Further  TMl-1  Hearings  (Public  Meeting) 
(Tentative) 


Wednesday.  December  19 
10:00  a.m. 
Oiscussion/AfTirmation  of  Indian  Point 
Order  (Public  Meeting)  (if  needed) 

Thursday,  December  20 
10:00  a.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  December  24 — Tentative 
Friday,  December  28 
11:30  a.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  December  31 — Tentative 
Thursday,  January  3 

2:00  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

TO  VERIFY  THE  STATUS  OF  MEETINGS 

CALL  (RECORDING)  (202)  634-14>)8. 

CONTACT  PERSON  FOR  MORE 

information:  Julia  Corrado  (202)  634- 

1410. 

George  T.  Mazuzan. 

Office  of  the  Secretary. 

December  7. 1984. 

|FK  Doc.  »4-323»7  Filed  12-7-M:  4:50  piii| 
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SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  (To  be 

published). 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street.  NW.. 

Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  Tuesday, 

November  27. 1984. 

CHANGE  IN  THE  MEETING:  Additional 
Items. 

The  Following  Items  were  considered  at  a 
closed  meeting  held  on  Tuesday.  Decemlier  4, 
1984,  at  10:00  a.m. 

Close  investigation. 

Administrative  proceeding  of  an 
enforcement  nature. 

Consideration  of  amicus  participation. 

Chairman  Shad  and  Commissioners 
Treadway,  Marinaccio  and  Peters 
determined  that  Commission  business 
required  the  above  changes  and  that  no 
earlier  notice  thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Steve 
Molinari  at  (202)  272-2467. 
Shirley  E.  Mollis. 
Acting  Secretary. 
December  7, 1984. 
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SECURITIES  AND  EXCHANGE  COMMISSION 

.Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  December  10, 1984,  at  450 
Fifth  Street,  NW..  Washington,  D.C. 

A  closed  meeting  will  be  held  on 
Tuesday,  December  11. 1984,  at  10:00 
a.m.  An  open  meeting  will  be  held  on 
Thursday,  December  13, 1984,  at  10:00 
a.m.,  in  Room  1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  GeneraJ  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4),  (8).  (9){A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10). 

Chairman  Shad  and  Commissioners 
Treadway,  Marinaccio  and  Peters  voted 
to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
December  11, 1984,  at  10:00  a.m..  will  be: 

Formal  orders  of  investigation. 

Institution  of  administrative  procecdngs  of  an 

enforcement  nature. 
Institution  of  injunctive  actions. 
S«?ttlcment  of  administrative  proceedings  of 

an  enforcement  nature. 
S»!ltlement  of  injunctive  action. 

The  subject  matter  of  the  open 
meeting  schedules  for  Thursday, 
December  13, 1984.  at  10:00  a.m..  will  be: 

1.  Consideration  of  whether  to  adopt  Rule  3a- 
5  (proposed  as  a  revision  of  Rule  6c-l) 
under  the  Investment  Company  Act  of  1940 
which  would  exempt  finance  subsidiaries 
of  United  States  and  foreign  private  issuers 
from  the  definition  of  investment  company 
imder  certain  conditions.  Consideration 
will  also  be  given  to  whether  to  rescind 
Rule  6c-l  under  that  Act.  For  further 
information,  please  contact  William  C. 
Gibbs  at  (202)  272-2048. 

2.  Consideration  of  whether  to  gram  an 
exemption  from  section  15(b)(8)  of  the 
Securities  Exchange  Act  of  1934,  which 
requires  that  a  registered  broker-dealer 
purchasing  and  selling  securities  in  the 
over-the-counter  market  become  a  member 
of  the  National  Association  of  Securities 
Dealers,  Inc.  For  further  information,  please 
contact  Katherine  A.  England  at  (202)  272- 
2882. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
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scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  David 
Wescoe  (202)  272-2092 
December  7, 1984. 
Shirley  E.  HoUis, 
Acting  Secretary. 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  December  17, 1984,  at  450 
Fifth  Street,  NW.,  Washington,  D.C. 

An  open  meeting  will  be  held  on 
Tuesday,  December  18, 1984,  at  10:00 
a.m.,  in  Room  1C30,  followed  by  a 
closed  meeting. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 


Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 

Chairman  Shad  and  Commissioners 
Treadway,  Cox,  Marinaccio  and  Peters 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday, 
December  18. 1984,  at  10:00  a.m.,  will  be. 

Consideration  of  whether  to  issue  a  release 
adopting  Securities  Exchange  Act  Rule 
lldl-2  to  exempt  from  the  credit 
restrictions  of  Section  11(d)(1)  of  the 
Securities  Exchange  Act  of  1934  any 
security  issued  by  an  open-end 
management  investment  company  of  unit 
investment  trusts  registered  under  Section 
8  of  the  Investment  Company  Act  of  1940 
which  has  been  owned  for  more  than  thirty 


days  by  the  person  to  whom  credit  would 
be  extended.  For  further  information, 
please  contact  Valerie  Golden  at  (202)  272- 
2848. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
December  18, 1984,  following  the  10:00 
a.m.  open  meeting. 

Formal  orders  of  investigation. 

Institution  of  administrative  proceedings  of 

an  enforcement  nature. 
Settlement  of  administrative  proceedings  of 

an  enforcement  nature. 
Regulatory  matter  regarding  financial 

institutions. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For.further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Marianne 
Keler  at  (202)  272-2648. 
Shirley  E.  Hollis. 
Acting  Secretary. 
December  7, 1984. 
|FR  Doc.  84-32477  Filed  12-10-84: 1:34  pmj 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 
(Docket  No.  40104-4151  ] 

Patent  Interference  Proceedings 

agency:  Patent  and  Trademark  Office, 
Commerce.  , 

action:  Final  rule.' 

summary:  The  Patent  and  Trademark 
Office  is  amending  its  rules  of  practice 
in  patent  interference  cases.  The  Patent 
Law  Amendments  Act  of  1984,  Pub.  L 
98-622,  sections  201-202,  abolished  the 
Board  of  Appeals  and  Board  of  Patent 
Interferences  and  created  in  their  place 
a  Board  of  Patent  Appeals  and 
Interferences  which  will  decide  ex  parte 
appeals  from  adverse  decisions  of 
patent  examiners  and  interference 
cases.  The  Patent  and  Trademark 
Office,  through  this  amendment  of  its 
rules,  intends  to  provide  guidance  on  the 
procedures  the  Office  will  be  following 
in  conducting  interference  cases  before 
tlie  Board  of  Patent  Appeals  and 
Interferences. 

DATE:  The  effective  date  of  these  rules 
is:  February  11, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  E.  McKelvey  by  telephone  at  (703) 
557-4025  (if  no  answer,  message  may  be 
left  at  703-557-4103)  or  by  mail  marked 
to  his  attention  and  addressed  to  Box  8. 
Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C.  20231. 
SUPPLEMENTARY  INFORMATION:  The 
Patent  and  Trademark  Office  (PTO) 
conducts  interference  proceedings  to 
determine  who  as  between  two  or  more 
applicants  for  patent  or  one  or  more 
applicants  and  one  or  more  patentees  is 
the  first  inventor  of  a  patentable 
invention.  Heretofore,  the  determination 
was  made  by  a  Board  of  Patent 
Interferences.  The  Patent  Law 
Amendments  Act  of  1984,  Pub.  L  98-622, 
sections  201-202  combines  the  Board  of 
Appeals  and  the  Board  of  Patent 
Interferences  into  a  single  Board  of 
Patent  Appeals  and  Interferences 
(Board)  and  authorizes  the  Board  to 
consider  priority  and  patentability  in 
interference  cases. 

In  view  of  the  discretion  given  the 
Board  under  35  U.S.C.  135(a),  as 
amended  by  Pub.  L  98-622  ("The  Board 
.  .  .  may  determine  questions  of 
patentability. .  .  ."),  these  new  rules  will 
apply  to  all  interferences  declared  on  or 
after  February  11, 1985,  except  in  special 
circumstances,  such  as:  (1)  Interferences 
which  are  declared  as  a  result  of  a 
motion  made  in  another  interference 


which  was  pending  before  the  Board 
before  February  11, 1985  (e.g.,  an 
interference  declared  as  a  result  of  a 
motion  under  37  CFR  1.231  to  declare  an 
additional  interference);  (2)  an 
interference  related  to  another 
interference  declared  prior  to  February 
11, 1985  (e.g.,  an  interference  involving  a 
method  of  using  a  compound  where  an 
interference  involving  the  same  parties 
and  the  compound  was  declared  prior  to 
February  11, 1985);  and  (3)  an 
interference  reinstituted  after  having 
been  dissolved  under  the  old  rules  (37 
CFR  1.201-1.288)  (e.g.,  an  interference 
reinstituted  after  having  been  dissolved 
as  a  result  of  a  motion  under  37  CFR 
1.231  to  dissolve  on  the  grounds  of 
unpatentability  where  the  applicant  has 
obtained  allowance  of  the  claims  held 
unpatentable  in  the  decision  on 
motions). 

Through  these  new  rules  the  PTO 
seeks  to  improve  interference  procediu^ 
so  that  the  rights  of  parties  in 
interferences  are  determined  at  an  early 
date  and  the  overall  process  of 
examining  patent  applications  which 
become  involved  in  interferences  is 
simplified. 

In  order  to  obtain  maximum  input 
from  the  public  prior  to  formally 
proposing  revisions  to  the  rules,  on 
August  1, 1983,  the  PTO  published  in  the 
Federal  Register  an  advance  notice  of 
proposed  rulemaking  for  interference 
rules.  48  FR  34836-34855.  The  advance 
notice  was  not  published  in  the  Official 
Gazette.  Twenty-one  written  comments 
were  received.  All  comments  are 
available  for  public  inspection  in  Room 
lOCOl,  Crystal  Gateway  II,  1225 
Jefferson  Davis  Highway,  Arlington, 
Virginia. 

On  January  30, 1984.  the  PTO 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking.  49  FR 
3768-3802.  The  notice  was  also 
published  in  the  Official  Gazette  on 
February  14. 1984. 1039  O.G.  11;  1039 
TMOG  11.  The  notice  also  appeared  in 
the  Bureau  of  National  Affairs'  Patent 
Trademark  &  Copyright  Journal.  VoL  27, 
pp.  312-346  (February  2. 1984), 
hereinafter  "BNA."  Eighteen  written 
comments  were  received  in  response  to 
the  notice  of  proposed  rulemaking.  The 
comments  are  analyzed  herein.  A 
hearing  was  held  on  May  15, 1964.  Three 
individuals  appeared  at  the  hearing. 
Oral  comments  made  at  the  hearing  are 
also  analyzed  herein.  The  eighteen 
comments  and  copy  of  the  transcript  of 
the  hearing  are  available  for  public 
inspection  in  Room  lOCOl,  Crystal 
Gateway  II,  1225  Jefferson  Davis 
Highway,  Arlington,  Virginia. 

The  new  rules  for  interferences  are  set 
forth  herein  in  55  1  601  through  1.668. 


The  new  rules  replace  entirely  the 
present  interference  rules  (37  CFR  1.201 
through  1.288).  A  "six  hundred"  number 
series  is  used  for  the  new  rules.  The  use 
of  a  six  hundred  number  series  for  the 
new  rules  will  permit  interested 
individuals  to  research  published 
decisions  (e.g.,  F.2d,  USPQ)  or 
computerized  legal  research  services 
(e.g.,  LEXIS)  citing  the  new  rules. 

An  index  of  the  headings  of  §§  1.601- 
1.688  and  a  table  correlating  37  CFR 
1.201  through  1.288  (old  rules)  to  §§  l.eoV. 
through  1.688  (new  rules)  appears  below.  \ 

Under  the  new  rules,  interferences  are 
decided  by  the  Board.  The  Board  has 
jurisdiction  to  deteimine  (1)  priority  of 
invention,  (2)  patentability  of  any  claim 
corresponding  to  a  count  both  as  to 
applicants  and  patentees,  (3)  any  issue 
of  interference-in-fact  as  to  any  count, 
and  (4)  any  other  issue  necessary  to 
resolve  the  interference.  The  rules 
permit  an  interference  to  be  declared  on 
the  basis  of  a  single  count  defining  one 
patentable  invention  in  interferences 
involving  patents  as  well  as 
applications.  The  Board  also  has 
jurisdiction  to  determine  whether  counts 
are  patentably  distinct. 

When  an  interference  is  declared,  an 
examiner-in-chief  is  assigned  to  handle 
the  interlocutory  stages  of  the 
interference.  An  examiner  having  full 
signatory  authority  determines  when 
one  or  more  applications  and  a  patent 
claim  the  same  patentable  invention. 
When  the  examiner  makes  such 
determination,  the  examiner  will 
forward  any  involved  applications  or 
patents  to  the  Board.  The  examiner  will 
designate,  at  the  time  the  involved 
applications  or  patents  are  sent  to  the 
Board,  the  claims  of  any  application  and 
patent  which  correspond  to  each  count. 
The  examiner-in-chief  can  subsequently 
designate  additional  claims  to 
correspond  to  a  count.  The  examiner-in- 
chief  assigned  to  handle  the  interference 
will  issue  a  notice  to  the  parties 
declaring  the  interference. 

The  object  of  the  interference  will  be 
to  resolve  all  controversies  as  to  all 
interfering  subject  matter  defined  by  one 
or  more  counts.  A  final  decision  in  the 
interference  will  determine  who,  if 
anyone,  is  entitled  to  claims  which 
correspond  to  a  count.  Any  decision 
adverse  to  an  applicant  by  the  Board 
will  constitute  a  final  refusal  by  the  PTO 
to  that  applicant  of  the  claims  involved. 
'Any  decision  adverse  to  a  patentee 
constitutes  cancellation  from  the  patent 
of  the  claims  involved. 

Any  decision  by  the  Board  on  any 
issue  is  binding  on  the  examiner  and 
would  govern  further  proceedings  in  the 
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The  designation  of  a  single  examiner- 
in-chief  to  handle  the  interlocutory 
phases  of  an  interference  will  permit 
better  management  of,  and  control  over, 
interference  proceedings.  The  rules 
provide  that  times  be  set  and  the 
examiner-in-chief  exercise  control  over 
proceedings  in  the  interference  such  that 
pendency  of  the  interference  before  the 
Board  from  declaration  to  final  decision 
will  not  normally  exceed  24  months.  The 
examiner-in-chief  should  be  familiar 
with  the  history  of  the  interference  and 
will  be  accessible  to  counsel  for  the 
parties.  For  example,  an  examiner-in- 
chief,  where  appropriate,  may  conduct 
telephone  conference  calls  to  obtain 
agreement  of  the  parties  on  the  setting 
of  schedules.  The  rules  also  permit  the 
examiner-in-chief  to  hold  hearings  in  the 
PTO  or  by  conference  telephone  call  in 
order  to  expedite  or  settle  interlocutory 
issues  in  interferences.  Any  hearing  can 
be  transcribed  by  a  court  reporter  under 
such  conditions  as  an  examiner-in-chief 
or  the  Board  deems  appropriate.  The 
examiner-in-chief,  where  appropriate, 
will  be  available  by  phone  to  rule  on  the 
admissibility  of  evidence  in  the  event 
parties  encounter  unusual  problems 
during  the  taking  of  depositions.  The 
examiner-in-chief  will  also  be  available 
to  rule  on  requests  for  production  of 
documents  which  take  place  during 
cross-examination  Oral  orders  given  by 
phone  will  be  followed  by  written 
orders.- 

At  the  time  an  interference  is 
declared,  the  examiner-in-chief  will  set 
a  time  for  filing  preliminary  motions. 
The  preliminary  motions  can  include: 

(1)  A  motion  for  judgment  on  the 
ground  that  a  claim  corresponding  to  the 
count  is  not  patentable  to  an  opponent 
under  35  U.S.C.  102. 103. 112.  or  any 
other  provision  of  law. 

(2)  A  motion  for  judgment  on  the 
ground  that  there  is  no  interference-in- 
fact  between  the  claims  of  the 
opponents  in  the  interference. 

(3)  A  motion  to  add  er  to  substitute 
new  counts,  to  amend  a  claim 
corresponding  to  a  count,  to  designate 
an  application  or  patent  claim  to 
correspond  to  a  count,  to  designate  an 
application  or  patent  claim  as  not 
corresponding  to  a  count,  or  to  require 
an  applicant  to  present  a  claim  to  be 
designated  to  correspond  to  a  count. 

(4)  A  motion  to  substitute  another 
application  for  the  application  involved 
in  the  interference  or  to  add  an 
application  for  reissue  to  the 
interference. 

(5)  A  motion  to  declare  another 
interference. 

(6)  A  motion  to  be  accorded  the 
benefit  of  an  earlier  application  or  to 
attack  the  benefit  of  an  earlier 


application  which  has  been  accorded  to 
an  opponent. 

Other  motions  are  permitted  as 
necessary,  such  as  a  motion  to  amend 
the  count  and/or  a  claim  corresponding 
to  the  count  in  response  to  a  preliminary 
motion  for  judgment. 

Oppositions  to  motions  are  permitted 
if  filed  within  a  time  set  by  the 
examiner-in-chief.  Replies  are  also 
authorized.  Papers  which  are  not 
authorized  by  the  rules  or  requested  by 
the  examiner-in-chief  can  be  returned 
unfiled. 

A  preliminary  statement  will  be  filed 
prior  to  or  concurrently  with  the 
preliminary  motions  outlined  above. 

Motions  will  be  decided  by  an 
examiner-in-chief,  who  may  consult 
with  an  examiner  on  questions  of 
patentability  which  have  not  previously 
been  decided  by  the  examiner.  The 
examiner-in-chief  may  grant  a  motion, 
deny  a  motion,  defer  consideration  on 
the  merits  of  a  motion  to  final  hearing. 
or  take  such  other  action  with  respect  to 
a  motion  as  may  be  appropriate,  e.g., 
dismiss  an  entirely  inappropriate 
motion. 

At  the  time  preliminary  motions  are 
decided,  the  preliminary  statements  will 
be  opened.  If  a  decision  on  a  motion  or 
inspection  of  the  preliminary  statement 
results  in  entry  of  an  order  to  show 
cause  why  a  judgment  should  not  be 
entered,  the  party  against  whom 
judgment  might  be  entered  can  request  a 
hearing  before  the  examiner-in-chief  and 
two  additional  examiners-in-chief.  The 
decision  will  govern  further  proceedings. 
If  adverse,  the  decision  will  constitute  a 
final  agency  action.  If  favorable,  the 
interference  will  proceed  before  the 
examiner-in-chief. 

After  preliminary  motions  are  decided 
and  assuming  judgment  does  not  result, 
a  period  may  be  set  for  the  parties  to  file 
motions  for  additional  discovery.  The 
scope  of  the  additional  discovery  would 
be  the  same  as  under  current  practice. 

When  a  time  period  is  set  for  filing 
discovery  motions,  or  after  discovery 
has  closed,  the  examiner-in-chief  will 
set  a  period  for  taking  testimony.  Any 
party  wishing  to  take  the  testimony  of  a 
witness  can  elect  to  have  the  testimony 
of  the  witness  taken  by  deposition  or 
presented  by  affidavit.  A  transcript  of 
an  ex  parte  deposition  can  be  used  as  an 
affidavit.  If  an  affidavit  is  presented,  the 
opposing  party  may  then  cross-examine 
on  oral  deposition.  Any  redirect  will 
take  place  at  the  deposition.  The  party 
calling  the  witness  is  responsible  for 
securing  a  court  reporter  and  filing  the 
transcript  and  record  associated  with 
cross-examination  of  its  witness. 

In  the  event  a  party  needs  testimony 
from  a  third-party  who  will  not  appear 


unless  a  subpoena  is  issued,  including  a 
hostile  witness,  direct  and  cross- 
examination  testimony  may  be  taken  on 
oral  deposition.  The  rules  provide  that 
prior  authorization  of  an  examiner-in- 
chief  is  required  before  a  party  can  take 
testimony  by  issuance  of  a  subpoena 
under  35  U.S.C.  24.  The  rule  thus  adopts 
the  policy  olSheehan  v.  Doyle,  513  F.2d 
895,  898, 185  USPQ  489,  492  (1st  Cir.), 
cert,  denied.  423  U.S.  874  (1975),  and 
Sheehan  v.  Doyle,  529  F.2d  38,  40, 188 
USPQ  545,  546  (Ist  Cir.).  cert,  denied, 
429  U.S.  870  (1976).  rehearing  denied,      ' 
429  U.S.  987  (1976).  and  rejects  the 
policy  announced  in  Brown  v.  Braddick, 
595  F.2d  961,  967,  203  USPQ  95, 101-102 
(5th  Cir.  1979).  Testimony  obtained  in 
other  proceedings,  e.g..  another 
interference  or  an  infringement  action, 
may  be  used  if  otherwise  admissible. 

Under  the  rules,  the  Federal  Rules  of 
Evidence  are  made  applicable  to 
interferences,  except  for  those  portions 
which  relate  to  criminal  actions,  juries, 
and  other  matters  not  relevant  to 
interferences.  Those  portions  include: 

(1)  Rule  103(c). 

(2)  Rule  104  (c),  (d).  and  (e). 

(3)  The  language  in  Rule  105  which 
reads  "and  instruct  the  jury 
accordingly." 

(4)  Rule  201(g). 

(5)  The  language  in  Rule  403  which 
reads  "or  misleading  the  jury." 

(6)  Rule  404(a)  (1)  and  (2). 

(7)  The  word  "charge"  in  Rule  405(b). 

(8)  The  language  "or  criminal"  and 
proviso  (ii)  in  Rule  410. 

(9)  Rule  412. 

(10)  Rule  606. 

(11)  The  language  "whether  by  an 
accused"  and  "other"  in  the  last 
sentence  of  Rule  607. 

(12)  The  provisions  of  the  first 
sentence  of  Rule  611(c)  relating  to 
leading  questions  on  direct  examination 
do  not  apply  to  statements  made  in  an 
affidavit  authorized  to  be  filed  under  the 
rules. 

(13)  The  language  "Except  an 
otherwise  provided  in  criminal 
proceedings  by  section  3500  of  title  18. 
United  States  Code"  and  "except  that  in 
criminal  cases  when  the  prosecution 
elects  not  to  comply,  the  order  shall  be 
one  striking  the  testimony  or.  if  the  court 
in  its  discretion  determines  that  the 
interests  of  justice  so  require,  declaring 
a  mistrial"  in  Rule  612. 

(14)  Rule  614. 

(15)  Rule  706. 

(16)  The  language  "excluding, 
however,  in  criminal  cases  matters 
observed  by  police  officers  and  other 
law  enforcement  personnel"  and  "and 
against  the  Government  in  criminal 
cases"  in  Rule  803(8). 
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(17)  The  language  "but  not  including, 
when  offered  by  the  Government  io  a 
criminal  prosecution  for  purposes  other 
than  impeachment,  judgments  against 
persons  other  than  Uie  second"  in  Rule 
803(22). 

(18)  The  language  "prosecution  for 
homicide  or  in  a"  in  Rule  804(b)(2). 

(19)  The  language  "A  statement 
tending  to  expose  the  declarant  to 
criminal  liability  and  offered  to 
exculpate  the  accused  is  not  admissible 
unless  corroborating  circumstances 
clearly  indicate  the  trustworthiness  of 
the  statement"  in  Rule  804(b](3]. 

(20)  Rule  1101(a).  (b).  (d)(2],  (d)(3),  and 
(e). 

The  examiner-in-chief  wiH  set  a 
period  for  filing  the  record  and  briefs. 
Oral  hearings  normally  will  be  held 
before  a  panel  consisting  of  the 
examiner-in-chief  assigned  to  the 
interference  and  two  other  examiners- 
in-chief.  The  panel  will  render  a  final 
decision  in  the  interference.  Requests  for 
reconsideration  are  permitted. 

In  rendering  its  decision,  the  Board 
will  consider  only  that  evidence  which 
can  be  made  available  to  the  public 
under  S  1.11(a).  Accordingly,  the  Board 
will  not  consider  evidence  which  is 
submitted  under  a  protective  order 
issued  by  a  court  if  release  of  that 
evidence  under  S  1.11(a)  would  be 
inconsistent  with  the  terms  of  the  court's 
order. 

A  final  decision  of  the  Board  is 
reviewable  in  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  or  an  appropriate 
U.S.  district  court.  Any  reviewing  court 
can  review  all  aspects  of  the  decision 
including  patentability,  prknity,  and  all 
relevant  interlocutory  orders,  such  as 
denials  of  discovery. 

Except  as  noted  above,  these  new 
rules  are  applicable  to  all  interferences 
declared  on  or  after  February  11, 1985. 
Interferences  declared  prior  to  February 
11, 1985,  continue  to  be  governed  by  the 
prior  rules  (37  CFR  1.201-1.288  (July  1, 
1984))  and  will  be  decided  by  personnel 
of  the  Board  of  Patent  Appeals  and 
Interferences.  Actions  in^esently  taken 
by  a  patent  interference  examiner  or 
examiners  of  interferences  will  be  taken 
by  an  examiner-in-chief. 

An  anticipated  time  schedule  for  a 
two-party  interference  follows. 

Sections  1.601  through  1.688  would 
introduce  new  concepts  in  interference 
practice.  Some  of  the  more  significant 
aspects  of  ihe  rules,  as  well  as  some  of 
the  new  concepts,  include  the  following. 

Section  1.1  codifies  a  practice 
annoimced  in  a  Commissioner's  Notice 
of  November  28, 1983,  "Mailing  of 
Papers  to  the  PTO  in  Patent  Interference 
Proceedings,"  1037  Official  Gazette  25 
(December  27, 1983)  and  authorizes  a 


party  in  an  interference  to  direct  mail  to 
the  PTO  intended  for  the  interference  to 
a  special  box  in  the  Mail  Room  for 
interference  papers.  Amendments 
copying  claims  which  are  filed  prior  to 
the  time  an  interference  is  declared 
would  continue  to  be  addressed  in 
accordance  with  {  1.5(a). 

Sectioif  1.5  provides  that  when  a 
paper  filed  in  the  PTO  concerns  an 
interference  which  has  been  declared,  it 
should  state  the  names  of  the  parties 
(e.g..  Smith  v.  (ones)  and  the  number  of 
the  interference.  The  name  of  the 
examiner-in-chief  assigned  to  the 
interference  (§  1.610)  and  the  name  of 
the  party  filing  the  paper  should  also 
appear  conspicuously  on  the  first  page 
of  the  paper.  Identification  of  the 
examiner-in-chief  assigned  to  the 
interference  and  the  name  of  the  party 
filing  the  paper  will  greatly  assist  the 
Board  in  its  administration  of 
interference  cases. 

Section  1.8  excludes  from  the 
certificate  of  mailmg  practice  any  paper 
in  an  interference  which  an  examiner-in- 
chief  orders  filed  by  hand  or  "Express 
Mail."  Papers  filed  by  "Express  Mail"  in 
an  interference  case  would  be 
addressed  as  set  forth  in  i  1.1(e). 

Section  1.11  sets  forth  when  the 
interference  file  would  become 
available  to  the  public  without  a  petition 
for  access. 

Section  1.48  provides  that  when  a 
request  is  filed  to  correct  inventorship  of 
an  application  involved  in  an 
interference,  the  request  shall  comply 
with  the  requirements  of  S  1.48  and  shall 
be  accompanied  by  a  motion  under 
§  1.634.  The  request  will  be  placed  in  the 
file  of  the  apphcation  and  the  motion 
will  be  placed  in  the  file  of  the 
interference.  The  request  will  be 
decided  as  part  of  the  interference. 

Section  1.138  permits  an  attorney  or 
agent  to  sign  and  file  a  paper 
abandoning  an  application  involved  in 
an  interference. 

Section  1.196  more  clearly  sets  forth 
the  options  open  to  an  applicant  when 
the  Board  makes  a  new  ground  of 
rejection  under  S  1.19e(b).  The  last 
sentence  of  paragraph  (b)(1)  is  intended 
to  clarify  practice  in  certain  situations. 
One  situation  involves  a  case  where  (1) 
the  Board  affirms  an  examiner's 
rejection  of  a  "first"  claim  and  makes  a 
new  ground  of  rejection  under  S  1.196(b) 
of  a  "second"  claim,  (2)  the  applicant 
elects  to  have  further  proceedings  before 
the  examiner  on  the  new  ground  of 
rejection  on  the  second  claim,  and  (3) 
those  proceedings  do  not  result  in  a 
further  appeal  (i.e.,  the  second  claim  is 
allowed  or  is  cancelled).  The  last 
sentence  of  9  1.196(b)(1)  permits  the 
Board  to  make  its  decision  final  on  the 


first  claim.  By  making  its  decision  final 
on  the  first  claim,  the  time  period  under 
S  1.304  for  seeking  judicial  review 
begins.  Another  situation  involves  a 
case  where  (1)  the  Board  affirms  an 
examiner's  rejection  of  a  claim  over 
reference  A,  (2)  the  Board  also  enters  a 
new  ground  of  rejection  of  the  claim 
over  reference  B.  (3)  the  applicant  elects 
to  have  further  proceedings  before  the 
examiner  on  the  new  ground  of 
rejection,  and  (4)  those  proceedings 
result  in  applicant  overcoming  the  new 
ground  of  rejection  based  on  reference 
B.  The  last  sentence  of  }  1.196(b)(1) 
permits  the  Board  to  make  its  decision 
final  as  to  its  affirmance  of  the  rejection 
over  reference  A.  Entry  of  an  order 
making  its  decision  final  would  start  the 
period  under  S  1.304  for  seeking  judicial 
review.  Thus,  an  applicant  does  not 
forego  possible  judicial  review  by 
electing  further  prosecution  before  the 
examiner  when  a  new  ground  of 
rejection  is  made  by  the  Board.  Under 
paragraph  (d),  a  recommendation  by  the 
Board  that  an  allowed  claim  be  rejected 
is  binding  on  the  examiner  (rather  than 
being  a  mere  recommendation  as  was 
prev  iously  the  case)  in  the  absence  of  (1) 
an  amendment,  (2)  showing  of  facts  by 
affidavit  or  other  appropriate  evidence, 
or  (3)  both.  The  last  sentence  of 
paragraph  (d)  is  intended  to  clarify  that 
the  Board  may  enter  a  final  decision  in 
certain  circumstances.  When  the  Board 
affirms  an  examiner's  rejection  of  a 
"first"  claim  and  makes  a 
recommendation  under  paragraph  (d)  as 
to  a  "second"  claim,  the  application  is 
remanded  to  the  examiner  and  the 
Board's  decision  affirming  the  rejection 
of  the  first  claim  is  not  a  final  decision. 
If  proceedings  before  the  examiner  on 
remand  do  not  result  in  a  further  appeal 
(i.e.,  the  second  claim  is  allowed  or  is 
cancelled),  the  Board  may  then  make  its 
decision  final  as  to  the  first  claim.  By 
making  its  decision  final  as  to  the  first 
claim,  the  time  period  under  S  1.304  for 
seeking  judicial  review  starts.  Thus,  an 
applicant  does  not  forego  judicial 
review  on  the  first  claim  merely  because 
of  the  remand  proceedings  with  respect 
to  the  second  claim. 

Most  of  the  current  interference  rules 
(§51-201  through  1.247  and  1.251  through 
1.288)  are  removed,  but  will  continue  to 
govern  interferences  declared  prior  to 
February  11, 1985.  Section  1.248  is 
retained  and  governs  service  of  papers 
in  all  patent  cases  except  interference 
proceedings.  Section  1.646  governs 
service  of  papers  in  interference 
proceedings. 

Under  {  1-292,  it  is  intended  to  modify 
public  use  proceedings  only  to  the 
extent  that  public  use  and  on  sale  issues 


attack  the  benefit  of  an  earlier 


from  a  third-party  who  will  not  appear         cases  '  in  Rule  803(8). 
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which  arise  during  an  interference  shall 
be  raised  by  a  preliminary  motion  under 
$1 .633(a).  There  is  no  fee  for  filing  the 
motion  in  the  interference,  but  a  fee 
would  continue  to  be  necessary  when  a 
petition  is  filed  for  institution  of  a  pubhc 
u!;e  proceeding  apart  from  an 
interference.  When  a  pubhc  use 
proceeding  is  instituted  apart  from  an 
interference,  the  Commissioner  will 
designate  an  appropriate  official  to 
conduct  the  proceeding  including  the 
setting  of  times  for  taking  testimony 
under  551.671  through  1.685.  There  will 
continue  to  be  no  "additional  discovery" 
(see  §51.687  and  1.688]  in  pubUc  use 
proceedings. 

Section  1.304  makes  clear  that  the 
provisions  of  §  1.136  do  not  apply  when 
judicial  review  is  sought  of  a  decision  of 
the  Board  of  Patent  Appeals  and 
Interferences  in  (1)  a  reexamination 
proceeding  or  (2)  an  interference.  An 
'  extension  of  time  to  seek  judicial  review 
of  a  decision  of  the  Board  in  a 
reexamination  proceeding  may  be 
obtained  under  5  1.550(c).  An  extension 
of  time  to  seek  judicial  review  of  a 
decision  of  the  Board  of  an  interference 
proceeding  may  be  obtained  under 
5  1.645.  Section  1.304  also  establishes  an 
"excusable  neglect"  standard  for 
seeking  judicial  review  in  interference 
cases  when  a  notice  of  appeal  is 
untimely  filed  or  a  civil  action  is  not 
timely  commenced.  The  excusable 
neglect  standard  is  intended  to  be  the 
same  as  the  standard  under  Rule  4(a)(5) 
of  the  Federal  Rule  of  Appellate 
Procedure. 

Section  1.322  provide  that  when  a 
request  for  a  certificate  of  correction 
under  35  U.S.C.  254  (PTO  mistake)  is 
filed  to  make  a  correction  of  a  patent 
involved  in  an  interference,  the  request 
shall  comply  with  the  requirements  of 
§  1.322  and  shall  be  accompanied  by  a 
motion  under  §  1.635.  The  request  will 
bp  placet]  in  the  file  of  the  patent  and 
the  motion  will  be  placed  in  the  file  of 
the  interference.  The  request  will  be 
decided  as  part  of  the  interference. 

Section  1.323  provides  that  when  a 
request  for  a  certificate  of  correction 
under  35  U.S.C.  255  (patentee's  jutttdke) 
is  filed  to  make  a  correction  of  a  patent 
involved  in  an  interference,  the  request 
shall  comply  with  the  requirements  of 
5  1.323  and  shall  be  accompanied  by  a 
mofion  under  §1.635.  The  request  will  be 
placed  in  the  file  of  the  patent  and  the 
motion  will  be  placed  in  the  file  of  the 
interference.  The  request  will  be 
decided  as  part  of  the  interference. 

Section  1.324  provides  that  when  a 
request  is  filed  to  correct  inventorship  of 
a  patent  involved  in  an  interference,  the 
request  shall  comply  with  the 
requirements  of  9  1-324  and  shall  be 


accompanied  by  a  motion  under 
proposed  §  1.634.  The  request  will  be 
placed  in  the  file  of  the  patent  and  the 
motion  will  be  placed  in  the  file  of  the 
interference.  The  request  will  be 
decided  as  pari  of  the  interference. 

Section  1.565  provides  that  when  a 
patent  is  involved  in  an  interference 
proceeding  and  a  reexamination 
proceeding,  both  the  interference 
proceeding  and  the  reexamination 
proceeding  wi//  continue  unless  one  of 
the  proceedings  is  stayed.  A  stay  of  a 
reexamination  proceeding  will  be  made 
by  the  Commissioner.  A  stay  of  an 
interference  proceeding  will  be  made  by 
an  examiner-in-chief,  subject  to  review 
by  the  Commissioner.  Section  1.565 
continues  the  present  practice  of  the 
Commissioner  determining  in  every 
instance  whether  to  stay  a 
reexamination  proceeding  when  the 
patent  involved  in  the  reexamination 
proceeding  is  sought  to  be  reissued  or 
becomes  involved  in  htigation. 

Under  9  1.601.  the  rules  shall  be 
construed  to  secure  the  just  speedy,  and 
inexpensive  determination  of 
interferences.  Section  1.601  defined 
various  terms  used  in  Subpart  E 
including  "additional  discovery," 
"affidavit,"  "case-in-chief,"  "case-in- 
rebuttal."  "count."  "effective  filing 
date,"  "filing  date,"  "interference," 
"interference-in-fact,"  "junior  party," 
"lead"  attorney,  "party,"  "phantom 
count,"  "same  patentable  invention," 
"separate  patentable  invention,"  "senior 
party,"  "sworn,"  and  "United  States." 
"Affidavits"  include  declarations  under 
35  U.S.C.  25  and  37  CFR  1.68  as  well  as 
statutory  declarations  under  28  U.S.C 
1746.  The  definition  of  "United  States"  is 
the  same  as  the  definition  of  United 
States  isn  35  U.S.C  100(c). 

The  definition  of  "interference" 
permits  an  interference  between  one  or 
more  applications  and  one  of  more 
patents,  ihus,  these  new  rules  follow 
the  policy  of  Wilson  v.  Yakei,  1876  Dec. 
Comm'r.  Pat  245  (Comm'r.  Pat.  1876) 
and,  to  the  sHlent  inconsistent 
therewith,  do  not  follow  the  poHcy 
announced  in  Touval  v.  Newcombe,  194 
USPQ  509  (Comm'r.  Pat  1976).  However, 
in  view  of  the  statutory  requirement  for 
the  presence  of  at  least  one  application 
in  an  interference,  if  an  appUcant  were 
to  concede  priority  or  otherwise  be 
terminated  from  an  interference 
involving  only  one  application  and  more 
than  one  patent  the  interference  would 
have  to  be  terminated  for  lack  of  subject 
matter  jurisdiction  unless  one  or  more  of 
the  patentees  filed  an  application  for 
reissue  which  could  be  added  to  the 
interference  under  fi  1.633(h).  A  "count" 
defines  interfering  subject  matter.  An 
interference  may  have  two  counts  only 


if  the  second  count  defines  a  "separate 
patentable  invention"  from  the  first 
count  The  reason  the  second  count  must 
define  a  separate  patentable  invention 
is  to  permit  the  PTO  to  lawfully  issue 
separate  patents  to  different  parties  in 
an  interference  when  a  single  party  does 
not  prevail  as  to  all  counts.  A  "separate 
patentable  invention"  is  defined  in 
§  1.601  (n): 

Invention  (A)  is  a  "separate  patentable 
invention"  with  respect  to  invention  (B)  when 
invention  (A)  is  new  (35  U.S.C  102)  and  non- 
obvious  (35  U.S.C.  103]  in  view  of  invention 
(B]  assuming  Invention  (B)  is  prior  art  with 
respect  to  invention  (A). 

Section  1.602(a)  continues  the  present 
PTO  practice  (37  CFR  1.201(c))  of  not 
declaring  or  continuing  an  interference 
between  (1)  two  or  more  appUcations 
owned  by  the  same  party  or  (2)  an 
application  and  a  patent  owned  by  a 
single  party  unless  good  cause  is  shown. 
A  corporation  and  its  wholly-owned 
subsidiary  are  considered  a  "single 
party"  within  the  meaning  of  9  1.802(a). 
Under  prior  rules,  when  a  patent  and  an 
application  involved  in  an  interference 
became  commonly  owned,  the 
interference  was  not  "dissolved." 
Rather,  the  PTO  required  that  the 
interference  be  terminated  with  a 
judgment.  Chillas  v.  Weisberg,  1928  Dec. 
Conmi'r.  Pat.  24  (Comm'r.  Pat.  1928): 
Malone  v.  Totfi,  202  USPQ  397  (Comm'r. 
Pat  1978);  and  Morehouse  v. 
Armbruster.  209  USPQ  514  (Comm'r.  Pat 
1980).  Under  these  new  rules,  all 
interferences,  including  those  involving 
only  applications,  will  be  terminated 
with  a  judgment  As  noted  in  Chillas  v. 
Weisberg,  supra  at  25  "the  common 
owner  can  allow  a  judgment  against  the 
junior  party  to  be  rendered  by  default  or 
it  can  file  a  concession  of  priority  from 
one  party  to  the  other."  Paragraphs  (b) 
and  (c)  of  9  1-602  continue  the  present 
PTO  practice  (37  CFR  1.201(c))  of 
requiring  a  party  to  notify  the  PTO  of 
any  real  party  in  interest  not  apparent 
on  the  face  of  the  notice  declaring  the 
interference  (see  9  1-611)  or  of  any 
change  in  the  real  party  in  interest  after 
the  interference  is  declared.  The  PTO 
needs  to  know  the  identity  of  any  real 
party  in  interest  to  properly  enforce 
9  l-602(a)  and  to  enable  an  examiner-in- 
chief  to  determine  whether  recusal  is 
necessary  or  appropriate-  A  new 
requirement  in  paragraphs  (b)  and  (c), 
not  present  in  37  CFR  1.201(c),  is  a  20- 
day  time  period  for  advising  the  PTO  of 
the  identity  of,  or  any  change  in,  the  real 
party  in  interest 

Under  95  1.601(f).  1.603,  and  1.606.  the 
interfering  subject  matter  would  be 
defined  by  one  or  more  counts.  All  the 
claims  in  an  application  or  a  patent 
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which  define  the  same  patentable 
invention  as  a  count  would  be 
designated  to  correspond  to  the  count. 
An  interference  would  have  two  counts 
only  if  one  count  defines  a  separate 
patentable  invention  from  another 
count.  Under  S  1-606.  at  the  time  an 
interference  is  declared  between  a 
patent  and  an  application,  a  count 
would  not  be  narrower  in  scope  than 
any  patent  claim  which  corresponds  to 
the  count.  Thus,  a  patent  claim  would  be 
presumed,  subject  to  a  motion  under 
S  1.633(c),  not  to  embrace  "separate 
patentable  inventions."  Some  examples 
illustrate  how  the  PTO  would  formulate 
counts  and  designate  patent  and 
application  claims  to  correspond  to 
counts. 

Example  1:  Application  A  contains 
patentable  claim  1  (engine).  Application 
B  contains  patentable  claim  8  (engine).  If 
an  interference  is  declared,  there  would 
be  one  count  (engine).  Claim  1  of 
application  A  and  claim  8  of  apphcation 
B  would  be  designated  to  correspond  to 
the  count. 

Example  2:  Application  C  contains 
patentable  claims  1  (engine]  and  2  (6- 
cylinder  engine).  Application  D  contains 
patentable  claim  8  (engine).  An  engine 
and  a  6-cylinder  engine  define  the  same 
patentable  invention.  If  an  interference 
is  declared,  there  would  be  one  count 
(engine).  Claims  1  and  2  of  application  C 
and  claim  8  of  application  D  would  be 
designated  to  correspond  to  the  count. 

Example  3:  Application  E  contains 
patentable  claims  1  (engine).  2  (6- 
cylinder  engine),  and  3  (engine  with  a 
platinum  piston).  Application  F  contains  \i 
patentable  claims  11  (engine)  and  12  (8-  f 
cylinder  engine).  Claims  1  and  2  of         / 
application  E  and  claims  11  and  12  of     / 
application  F  define  the  same  patentable 
invention.  Claim  3  of  application  E         f 
defines  a  separate  patentable  invention! 
firom  claims  1  and  2  of  application  E  anm 
claims  11  and  12  of  application  F.  If  an 
interference  is  declared,  there  would  be 
one  count  (engine).  Claims  1  and  2  of 
application  E  and  claims  11  and  12  of 
application  F  would  be  designated  to 
correspond  to  the  count.  Claim  3  of 
application  E  would  not  be  designated 
to  correspond  to  the  count. 

Example  4:  Application  G  contains 
patentable  claims  1  (engine),  2  (6- 
cylinder  engine),  and  3  (engine  with  a 
platinum  piston).  Application  H  contains 
patentable  claims  11  (engine)  and  15 
(engine  with  a  platinum  piston).  Claims 

1  and  2  of  application  G  and  claim  11  of 
application  H  define  the  same 
patentable  invention.  Claim  3  of 
application  G  and  claim  15  of 
application  H  define  a  separate 
patentable  invention  from  claims  1  and 

2  of  application  G  and  claim  11  of 


application  H.  If  an  interference  is 
declared,  there  would  be  two  counts: 
Count  1  (engine)  and  Count  2  (engine 
with  a  platinum  piston).  Claims  1  and  2 
of  application  G  and  claim  11  of 
application  H  would  be  designated  to 
correspond  to  Count  1.  Claim  3  of 
application  G  and  claim  15  of 
application  H  would  be  designated  to 
correspond  to  Count  2. 

Example  5:  Application  J  contains 
patentable  claims  1  (engine).  2 
(combination  of  an  engine  and  a 
carburetor)  and  3  (combination  of  an 
engine,  a  carburetor,  and  a  catalytic 
converter).  Application  K  contains 
patentable  claims  31  (engine),  32 
(combination  of  an  engine  and  a 
carburetor),  and  33  (combination  of  an 
engine,  a  carburetor,  and  an  air  filter). 
The  engine,  combination  of  an  engine 
and  carburetor,  and  combination  of  an 
engine,  carburetor,  and  air  filter  define 
the  same  patentable  invention.  The 
combination  of  an  engine,  carburetor, 
and  catalytic  converter  define  a 
separate  patentable  invention  from 
engine.  If  an  interference  is  declared, 
there  would  be  one  count  (engine). 
Claims  1  and  2  of  application  )  and 
claims  31.  32.  and  33  of  application  K 
would  be  designated  to  correspond  to 
the  count.  Claim  3  of  application  J  would 
not  be  designated  as  corresponding  to 
the  count. 

Example  8:  The  PTO  will  continue  to 
follow  Waldeck  v.  Lewis,  120  USPQ  88 
(Comm'r.Pat.  1955).  Application  L 
contains  patentable  claims  1  (Markush 
group  of  benzene  or  toluene),  2 
(benzene),  and  3  (toluene).  Application 
M  contains  patentable  claim  11 
(benzene).  Benzene  and  toluene  define 
the  same  patentable  invention.  If  an 
interference  is  declared,  there  would  be 
one  count  (Markush  group  of  benzene  or 
toluene).  Claims  1.  2.  and  3  of 
application  L  and  claim  11  of  application 
M  would  be  designated  to  correspond  to 
the  count. 

Example  7:  Application  N  contains 
patentable  claim  1  (benzene). 
Application  P  contains  patentable  claim 
11  (xylene).  Benzene  and  xylene  define 
the  same  patentable  invention.  If  an 
interference  is  declared,  there  would  be 
one  count  (benzene  or  xylene).  Claim  1 
of  application  N  and  claim  11  of 
application  P  would  be  designated  to 
correspond  to  the  count. 

Example  8:  Application  Q  contains 
patentable  claims  1  (Markush  group  of 
benzene  or  chloroform),  2  (benzene), 
and  3  (chloroform).  Application  R 
contains  patentable  claim  33  (benzene). 
If  benzene  and  chloroform  define  the 
same  patentable  invention  and  an 
interference  is  declared,  there  would  be 
one  count  (Markush  group  of  benzene  or 


chloroform).  Claims  1.  2,  and  3  of 
application  Q  and  claim  33  of 
application  R  would  be  designated  to 
correspond  to  the  count.  If  chloroform 
defines  a  separate  patentable  invention 
from  benzene  and  an  interference  is 
declared,  there  would  be  one  count 
(benzene).  Claims  1  and  2  of  application 
Q  and  claim  33  of  application  R  would 
be  designated  to  correspond  to  the 
count.  Claim  3  of  application  Q  would 
not  be  designated  to  correspond  to  the 
count. 

Example  9:  Application  S  contains 
patentable  claims  1  (Markush  group  of 
benzene  or  chloroform).  2  (benzene), 
and  3  (chloroform).  Application  T 
contains  patentable  claims  11  (Markush  ' 
group  of  benzene  or  chloroform),  12 
(benzene),  and  13  (chloroform).  If 
benzene  and  chloroform  define  the  same 
patentable  invention  and  an  interference 
is  declared,  there  would  be  one  count 
(Markush  group  of  benzene  or 
chloroform).  Claims  1,  2,  and  3  of 
application  S  and  claims  11, 12.  and  13 
of  application  T  would  be  designated  to 
correspond  to  the  count.  The  PTO  will 
continue  to  adhere  to  Becker  v.  Patrick. 
47  USPQ  314  (Comm'r.Pat.  1939).  An 
interference  can  have  two  counts  only  if 
one  count  defines  a  separate  patentable 
invention  from  another  count.  If 
chloroform  defines  a  separate 
patentable  invention  from  benzene  and 
an  interference  is  declared,  there  would 
be  two  counts:  Count  1  (benzene)  and 
Count  2  (chloroform).  Claims  1  and  2  of 
application  S  and  claims  11  and  12  of 
application  T  would  be  designated  to 
correspond  to  Count  1.  Claims  1  and  3  of 
application  S  and  claims  11  and  13  of 
application  T  would  be  designated  to 
correspond  to  Count  2. 

Example  10:  Patent  A  contains  claim  1 
(engine).  Application  U  contains 
patentable  claim  11  (engine).  If  an 
interference  is  declared,  there  would  be 
one  count  (engine).  Claim  1  of  patent  A 
and  claim  11  of  application  U  would  be 
designated  to  correspond  to  the  count. 

Example  11:  Patent  B  contains  claims 
1  (engine)  and  2  (6-cylinder  engine). 
Application  V  contains  patentable  claim 
8  (engine).  An  engine  and  a  6-cylinder 
engine  define  the  same  patentable 
invention.  If  an  interference  is  declared, 
there  would  be  one  count  (engine). 
Claims  1  and  2  of  patent  B  and  claim  8 
of  application  V  would  be  designated  to 
correspond  to  the  count. 

Example  12:  Patent  C  contains  claims 
1  (engine).  2  (6-cylinder  engine),  and  3 
(engine  with  a  platinum  piston). 
Application  W  contains  patentable 
claims  11  (engine)  and  12  (8-cylinder 
engine).  Claims  1  and  2  of  patent  C  and 
claims  11  and  12  of  application  W  define 
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requirements  of  i  1.324  and  shall  be 


interference  may  have  two  counts  only        claims  in  an  application  or  a  patent 
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the  same  patentable  invention.  Claim  3 
of  patent  C  defines  a  separate 
patentable  invention  from  claims  1  and 
2  of  patent  C  and  claims  11  and  12  of 
application  W.  If  an  interference  is 
declared,  there  would  be  one  count 
(engine).  Claims  1  and  2  of  patent  C  and 
claims  11  and  12  of  application  W  would 
be  designated  to  correspond  to  the 
count.  Claim  3  of  patent  C  would  not  be 
designated  to  correspond  to  the  count. 
Example  13:  Patent  D  contains  claims 

1  (engine),  2  (6-cylinder  engine),  and  3 
(engine  with  a  platinum  piston). 
Application  X  contains  patentable 
claims  11  (engine)  and  15  (engine  with  a 
platinum  piston).  Claims  1  and  2  of 
patent  D  and  claim  11  of  application  X 
define  the  same  patentable  invention. 
Claim  3  of  patent  D  and  claim  15  of 
application  X  define  a  separate 
patentable  invention  from  claims  1  and 

2  of  patent  D  and  claim  11  of  application 
X.  If  an  interference  is  declared,  there 
would  be  two  counts:  Count  1  (engine) 
and  Count  2  (engine  with  a  platinum 
piston).  Claims  1  and  2  of  patent  D  and 
claim  11  of  application  X  would  be 
designated  to  correspond  to  Count  1. 
Claim  3  of  patent  D  and  claim  15  of 
application  X  would  be  designated  to 
correspond  to  Count  2. 

Example  14:  Patent  E  contains  claims 

I  (Markush  group  of  benzene  or 
toluene),  2  (benzene),  and  3  (toluene). 
Application  Y  contains  patentable  claim 

II  (benzene).  Benzene  and  toluene 
define  the  same  patentable  invention.  If 
an  interference  is  declared,  there  would 
be  one  count  (Markush  group  of  benzene 
or  toluene).  Claims  1,  2,  and  3  of  patent 
E  and  claim  11  of  application  Y  would 
be  designated  to  correspond  to  the 
count. 

Example  15:  In  this  example,  the 
claims  of  patent  E  and  application  Y  in 
Example  34  are  reversed.  Patent  E 
contains  claim  1  (benzene).  Application 

Y  contains  patentable  claims  11 
(Markush  group  of  benzene  or  toluene). 
12  (benzene),  and  13  (toluene).  If  an 
interference  is  declared,  the  count 
would  be  the  same  as  the  count  in 
Example  14 — (Markush  group  of 
benzene  or  toluene).  Claim  1  of  patent  E 
and  claims  11. 12.  and  13  of  application 

Y  would  be  designated  to  correspond  to 
the  count. 

Example  16:  The  PTO  will  continue  to 
follow  cases  such  as  Case  v.  CPC 
International,  Inc..  730  F.2d  745.  221 
USPQ  196  (Fed.  Cir.  1984);  cert,  denied. 
105  S.Ct.  233  (1984);  Aelony  v.  Ami.  547 
F.2d  566, 192  USPQ  486  (CCPA  1977); 
and  Nitz  v.  Ehrenriech,  537  F.2d  539, 190 
USPQ  413  (CCPA  1976),  and  declare 
interferences  where  interfering  patent 
and  application  claims  are  mutually 
exclusive  provided  the  claims  define  the 


same  patentable  invention.  Patent  F 
contains  claim  1  (benzene).  Application 
Z  contains  patentable  claim  11  (xylene). 
Benzene  and  xylene  define  the  same 
patentable  invention.  If  an  interference 
is  declared,  there  would  be  one  count 
(benzene  or  xylene).  Claim  1  of  patent  F 
and  claim  11  of  application  Z  would  be 
designated  to  correspond  to  the  count. 

Example  17:  It  will  be  the  practice  of 
the  PTO  under  §  1.606  to  initially 
declare  interferences  with  counts  which 
are  identical  to  or  broader  than  patent 
claims  which  correspond  to  the  counts. 
A  single  patent  claim  would  be 
presumed,  subject  to  a  motion  under 
§  1.633(c),  not  to  define  separate 
patentable  inventions.  Patent  G  contains 
claims  1  (Markush  group  of  benzene  or 
chloroform).  2  (benzene),  and  3 
(chloroform).  Application  AA  contains 
patentable  claim  33  (benzene).  If  an 
interference  is  declared,  initially  it 
would  be  presumed  by  the  PTO,  subject 
to  a  later  motion  under  S  1.633(c),  that 
benzene  and  chloroform  define  the  same 
patentable  invention.  There  would  be 
one  count  (Markush  group  of  benzene  or 
chloroform).  Claims  1,  2.  and  3  of  patent 
G  and  claim  33  of  application  AA  would 
be  designated  to  correspond  to  the 
count.  If  a  party  believes  benzene  and 
chloroform  define  separate  patentable 
inventions,  that  party  could  file  a  motion 
under  S  1.633(c)  to  redefine  the  count 
and  the  claims  corresponding  to  the 
counts. 

Example  18:  Patent  H  contains  claims 
1  (Markush  group  of  benzene  or  f 

chloroform).  2  (benzene),  and  3  * 

(chloroform).  Application  AB  contains 
patentable  claims  11  (Markush  group  of 
benzene  or  chloroform).  12  (benzene), 
and  13  (chloroform).  Benzene  and 
chloroform  initially  would  be  presumed, 
subject  to  a  motion  under  §  1.633(c).  to 
define  the  same  patentable  invention, 
because  they  are  recited  as  a  Markush 
group  in  a  single  patent  claim.  If  an 
interference  is  declared,  there  would  be 
one  count  (Markush  group  of  benzene  or 
chloroform).  Claims  1.  2.  and  3  of  patent 
H  and  claims  11, 12.  and  13  of 
application  AB  would  be  designated  to 
correspond  to  the  count.  If  a  party 
believes  benzene  and  chloroform  define 
separate  patentable  inventions,  the 
party  could  move  under  S  1.633(c)  to 
substitute  a  count  (benzene)  for 
(Markush  group  of  benzene  or 
chloroform)  and  to  add  a  count 
(chloroform).  See  Example  36. 

Example  19:  Under  S  1-606,  the  PTO 
will  continue  to  follow  the  practice 
announced  in  Ex  parte  Card  and  Card, 
1904  Dec.Comm'r.Pat.  383  (Comm'r.Pat. 
1904).  Patent }  contains  claim  1  (method 
of  mixing,  grinding,  and  heating). 
Application  AC  contains  patentable 


claim  8  (method  of  mixing  and  heating) 
and  does  not  disclose  or  claim  a 
grinding  step.  In  the  context  of  the 
inventions  disclosed  in  patent )  and 
application  AC.  a  method  of  mixing, 
grinding,  and  heating  is  the  same 
patentable  invention  as  a  method  of 
mixing  and  heating.  Under  current 
practice,  it  would  be  said  that  "grinding" 
is  an  "immaterial"  limitation  in  claim  1 
of  patent  J.  Under  \  1.606.  the  fact 
application  AC  does  not  disclose 
grinding  would  not  preclude  an 
interference.  If  an  interference  is 
declared,  there  would  be  one  count 
(method  of  mixing  and  heating).  Claim  1 
of  patent )  and  claim  8  of  application  AC 
would  be  designated  to  correspond  to 
the  count. 

Under  \  1.605,  timely  filing  of  an 
amendment  presenting  a  claim 
suggested  by  the  examiner  for  purposes 
of  an  interference  would  stay  ex  parte 
proceedings  in  the  application  in  which 
the  claim  is  presented  pending  a 
determination  by  the  examiner  of 
whether  an  interference  will  be 
declared.  Also  under  {  1.605(a).  when  an 
examiner  suggests  a  claim,  the  applicant 
will  be  required  to  copy  verbatim  the 
suggested  claim.  At  the  time  the 
suggested  claim  is  copied,  however,  the 
applicant  may  also  (1)  call  the 
examiner's  attention  to  other  claims 
already  in  the  application  or  which  are 
presented  with  the  copied  claim  and  (2) 
explain  why  the  other  claims  would  be 
more  appropriate  to  be  included  in  any 
interference  which  may  be  declared. 

Under  S  1.607(b).  when  an  applicant 
seeks  an  interference  with  a  patent,  e.g., 
by  copying  claims  from  the  patent, 
examination  of  the  application  including 
any  appeal  would  be  handled  with 
special  dispatch  within  the  PTO. 
"Special  dispatch"  would  be  construed 
to  be  the  same  as  special  dispatch  in  a 
reexamination  proceeding-  See  35  U.S.C. 
305. 

Under  §  1.608.  the  PTO  will  continue 
current  practice  (37  CFR  1.204(c))  of 
requiring  an  applicant  seeking  to 
provoke  an  interference  with  a  patent  to 
submit  evidence  which  demonstrates 
that  the  applicant  is  prima  facie  entitled 
to  a  judgment  relative  to  the  patentee. 
Evidence  would  be  submitted  only  when 
the  earlier  of  the  filing  date  or  effective 
filing  date  of  the  application  is  more 
than  three  months  after  the  earlier  of  the 
filing  date  or  effective  filing  date  under 
35  U.S.C.  120  of  the  patent.  The  evidence 
may  relate  to  patentability  and  need  not 
be  restricted  to  priority.  When  the 
evidence  (1)  consists  of  prior  printed 
publications  and  patents  and  (2)  shows 
that  the  claims  of  the  application  are  not 


patentable  invention  from  claims  1  and 
2  of  application  G  and  claim  11  of 


interference  is  declared,  there  would  be 
one  count  (Markush  group  of  benzene  or 


engine).  Claims  1  and  2  of  patent  C  and 
claims  11  and  12  of  application  W  define 
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patentable,  the  claims  in  the  application 
would  be  rejected  and  the  appUcant 
could  flle  a  request  for  reexamination  of 
the  patent 

SecUon  l.£09  sets  forth  what  an 
examiner  shall  forward  to  the  Board 
when  an  interference  is  declared.  For 
the  most  part.  §  1.609  continues  current 
practice.  However,  under  {  1.60G(b)(3), 
the  examiner  wouid  identify  ail  claims 
in  an  application  which  the  examiner 
believes  are  patentable  over  the 
proposed  counts.  Thus,  a  claim  in  an 
application  would  either  correspond  to  a 
count  or  would  be  indicated  as  being 
patentable  over  the  count.  For  instance, 
in  Example  3,  supra,  the  examiner  would 
indicate  that  (1]  claims  1  and  2  of 
application  E  and  claims  11  and  12  of 
application  F  correspond  to  the  count 
and  (2)  claim  3  of  application  E  defines  a 
separate  patentable  invention  from  the 
count. 

Under  S  1.810.  each  interference  will 
be  declared  by  an  examiner-in-chief. 
The  examiner-in-chief  enters  all 
interlocutory  orders  in  the  interference. 
As  necessary,  another  examiner-in-chief 
may  act  in  place  of  the  examiner-in- 
chief  assigned  to  the  interference.  At  the 
discretion  of  the  examiner-in-chief 
assigned  to  the  interference,  a  panel  of 
two  or  more  examiners-in-chief  may 
enter  an  interlocutory  order.  The 
examiner-in-chief  will  set  times  and 
control  proceedings  such  that  pendency 
of  the  interference  normally  will  not 
exceed  24  months.  Under  §  1.610(d),  the 
examiner-in-chief  is  authorized  to  hold 
conferences.  Any  conference  can  be  by 
a  telephone  conference  call.  Under 
S  1.610(p),  an  examiner-in-chief  is 
authorized  to  determine  a  proper  course 
of  conduct  for  any  situation  not 
speciHcally  covered  by  the  rules. 

Under  §  1.611(a),  the  PTO  will 
normally  notify  each  party  at  its 
correspondence  address  (37  CFR  1.33(a)) 
that  an  interference  is  declared.  This 
practice  will  save  the  PTO  the 
administrative  burden  qf  sending 
multiple  notices  as  is  required  by  the 
present  rules.  Under  §  1.611(a),  the  PTO 
could,  in  an  appropriate  circumstance, 
also  send  a  notice  to  a  patentee  or  an 
assignee.  An  appropriate  circumstance 
for  sending  an  additional  notice  would 
be  a  situation  where  a  patent  was 
issued  on  the  basis  of  an  application 
filed  under  37  CFR  1.47.  The  matters  to 
be  specified  in  a  notice  declaring  an 
interference  are  set  out  in  §  1.611(c). 
One  item  to  be  set  out  is  the  "order  of 
the  parties,"  meaning  the  order  in  which 
the  parties  will  take  testimony.  If  Jones 
is  the  junior  party  and  Smith  is  the 
senior  party,  the  order  of  the  parties  is: 
Jones  V.  Smith.  The  order  of  the  parties 


may  change  as  a  result  of  the  granting  of 
a  motion  under  $  1.633  (d),  (f),  or  (g). 
Under  S  1.611(d).  the  netice  declaring 
the  interference  may  also  set  dates  for 
filing  preliminary  statements,  notices 
that  preliminary  statements  have  been 
filed,  motions  under  i  1.633,  oppositions 
to  those  motions,  and  replies  to  the 
oppositions.  Alternatively,  an  examiner- 
in-chief  may  set  those  times  in  a 
separate  order  before  or  after 
consultation  with  counsel  for  the 
parties.  Under  9  1.611(e).  the  PTO  may 
place  a  notice  in  the  Official  Gazette 
each  time  an  interference  is  declared 
involving  a  patent.  The  notice  would 
make  it  easier  for  patent  practitioners 
throughout  the  country  to  determine 
whether  a  given  patent  is  or  has  been 
involved  in  an  interference. 

Under  %  1.612,  except  for  affidavits 
under  9  1.131  and  any  evidence  and 
explanation  under  9  1.608(b)  filed 
separate  from  an  amendment,  each 
party  shall  have  access  to  the  file  of 
every  other  party  after  an  interference  is 
declared.  The  files  of  applications  and 
patents  involved  in  an  interference  will 
be  maintained  in  the  Service  Branch  of 
the  Board  of  Patent  Appeals  and 
Interferences  for  inspection  and  copying. 
Any  explanation  which  is  filed  as  part 
of  an  amendment  or  an  amendment 
which  discusses  details  contained  in  an 
affidavit  under  9  1131  would  not  be 
sealed  under  9  1.612(a).  Thus,  9  1.612(a) 
continues  the  practice  discussed  in 
Moorman  v.  Martin.  103  USPQ  273 
(Comm'r.Pat.  1950)  and  Calvert.  An 
Overview  of  Interference  Practice,  62  J. 
Pat.  Off.  Soc'y-  290.  293  (1980).  Under 
9  1.612(b),  each  party  will  have  access 
to  an  opponent's  affidavit  under  9  1-131 
or  an  opponent's  evidence  and 
explanation  under  9  1.608(b)  when  a 
decision  is  rendered  on  motions  under 
9  1.633.  Under  9  1.612(c),  a  party  would 
be  required  to  serve  any  evidence  and 
explanation  under  9  1.608(b)  if  an  order 
to  show  cause  is  issued  under  9  1.617(a) 
and  the  party  responds  to  the  order 
under  9  1.617(b).  Under  9  1.812(d).  the 
parties  may  agree  to  exchange  copies  of 
their  respective  files. 

Under  9  1.613(a),  when  a  party  has 
appointed  more  than  one  attorney  or 
agent  of  record,  the  party  may  be 
required  to  designate  a  "lead"  attorney 
or  agent.  A  lead  attorney  or  agent  would 
be  a  registered  attorney  or  agent  of 
record  who  is  primarily  responsible  for 
prosecuting  an  interference  on  behalf  of 
a  party  and  is  the  individual  whom  an 
examiner-in-chief  can  contact  to  set 
times  and  take  other  action  in  the 
interference.  Section  1.613(b)  continues 
the  practice  of  not  permitting  the  same 
attorney  or  agent  to  represent  two  or 


more  parties  in  an  interference  except 
as  permitted  by  Chapter  1,  see  e.g., 
9  1.344.  Under  9  1.613(c).  an  examiner- 
in-chief  can  make  an  appropriate  inquiry 
to  determine  whether  an  attorney  or 
agent  should  be  disqualified  from 
representing  a  party.  A  final  decision  to 
disqualify  an  attorney  or  agent  is  made 
by  the  Commissioner  under  35  U.S.C.  32. 

Section  1.614  specifies  when  the 
Board  gains  jurisdiction  over  an 
interference.  The  section  also  indicates 
when  an  interfi-rence  becomes  a 
contested  case  within  the  meaning  of  35 
U.S.C.  24.  A  remand  to  the  examiner  is 
authorized  and  may  be  useful  in  certain 
situations,  such  as.  when  a  party  moves 
under  9  1.633(c)  to  add  a  proposed  count 
which  is  broader  than  any  count  in  an 
interference.  Alternatively,  an  examiner- 
in-chief  %vould  be  able  to  obtain 
informal  opinions  from  examiners 
during  the  course  of  an  interference. 
Nothing  in  the  rules,  however,  is 
intended  to  authorize  informal 
conferences  between  an  examiner-in- 
chief  and  an  examiner  with  respect  to 
the  merits  of  an  application  before  the 
board  in  an  ex  parte  appeal  from  an 
adverse  decision  of  the  examiner. 

Section  1.616  permits  an  examiner-in- 
chief  or  the  Board  to  impose  appropriate 
sanctions  against  a  party  who  fails  to 
comply  with  the  rules  or  with  an  order 
entered  in  the  interference.  Paragraphs 
(a)  through  (e)  set  forth  some  of  the 
possible  sanctions  which  can  be 
entered.  The  particular  sanction  to  be 
entered  would  depend  on  the  facts  of  a 
given  case  and  ordinarily  would  not  be 
entered  prior  to  giving  the  affected  party 
an  opportunity  to  present  its  views.  An 
individual  examiner-in-chief  could  not 
impose  sanction  granting  judgment 
inasmuch  as  entry  of  a  judgment 
requires  action  by  the  Board.  See 
9  1.610(a).  A  party  desiring  sanctions 
imposed  against  an  opponent  could 
move  under  9  1,635  for  entry  of  an  order 
imposing  sanctions. 

Section  1.617  retains  summary 
judgment  proceedings  in  those  cases 
where  a  junior  party  applicant  is 
required  to  file  evidence  and  an 
explanation  under  9  1.608(b).  To  avoid 
summary  judgment,  the  junior  party 
applicant  must  establish  that  it  n  prima 
facie  entitled  to  judgment  relative  to  the 
senior  party  patentee.  For  the  most  part, 
practice  under  9  1-617  will  be  the  same 
as  the  current  practice  under  37  CFR 
1.228.  The  major  changes  wouid  be  the 
following:  (Ij  Pi  prima  facie  case  could 
be  based  on  patentability  as  well  as 
priority.  (2)  A  stricter  standard  would  be 
imposed  for  presenting  additional 
evidence  after  entry  of  an  order  to  show 
cause.  Under  current  practice  (37  CFR 


and  application  claims  are  mutually 
exclusive  provided  the  claims  define  the 


of  mixing,  grinding,  and  heating). 
Application  AC  contains  patentable 


publications  and  patents  ana  i^j  snows 
that  the  claims  of  the  application  are  not 
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^  1.228),  additional  evidence  may  be 
submitted  with  a  response  to  an  order  to 
show  cause  "when  a  showing  in  excuse 
of .  .  .  [its]  omission  from  the  original" 
showing  is  made.  The  "good  cause" 
showing  required  by  9  1.617(b)  imposes 
a  stricter  standard  than  was  required 
under  the  prior  rules.  The  stricter 
standard  is  necessary  to  encourage 
applicants  copying  claims  from  a  patent 
to  better  prepare  their  initial  showings 
under  proposed  9  1.608(b).  Under 
current  practice,  the  Board  of  Patent 
Interferences  has  found  that  substantial 
time  is  lost  in  issuing  orders  to  show 
cause  based  on  an  inadequate  initial 
showing  only  to  have  an  adequate 
showing  made  with  the  response  to  the 
order  to  show  cause.  Under  the  "good 
cause"  standard,  ignorance  by  a  party  or 
counsel  of  the  provisions  of  the  rules  or 
the  substantive  requirements  of  the  law 
would  not  constitute  good  cause.  (3) 
When  an  interference  involves  more 
than  two  parties,  all  opponents  would 
be  permitted  to  participate  in  summary 
judgment  proceedings.  Thus,  the  new 
rules  overrule  Chan  v.  Akiba  v.  Clayton, 
189  USPQ  621  (Comm'r.  Pat.  1975).  (4) 
Currently,  and  applicant  must  file  two 
copies  of  its  initial  showing  under  37 
CFR  1.204(c).  Under  9  1.608(b),  a  party 
would  file  only  one  copy  of  the  showing. 
However,  any  party  responding  to  an 
order  to  show  cause  would  be  required 
to  serve  a  copy  of  its  initial  showing 
under  9  ie08{b)  with  any  response  to 
the  order  to  show  cause.  (5)  A  single 
examiner-in-chief  may  order  an 
interference  to  proceed  after  issuance  of 
an  order  to  show  cause  under  9  1.606(b) 
and  the  filing  of  a  response  by  an 
applicant  under  9  1.617(b).  Only  the 
Board,  however,  may  enter  a  summary 
judgment.  See  9  l-617(b). 

Under  9  1.618.  the  PTO  has  authority 
to  return  to  a  party  any  paper  presented 
in  an  interference  which  is  not 
authorized  by,  or  is  not  in  compliance 
with  the  requirements  of,  Subpart  E. 
When  an  improper  paper  is  filed,  a  party 
may  be  given  an  opportunity  to  file  a 
proper  paper  under  such  conditions  as 
an  examiner-in-chief  may  deem 
appropriate:  Two  examples  of  improper 
papers  are:  (1)  Replies  to  replies  which 
are  not  authorized  by  the  rules  and  (2) 
papers  presented  which  have  attached 
thereto  a  paper  previously  filed  in  the 
interference. 

Sections  1.621  through  1.629  govern 
preliminary  statements  which  continue 
to  be  required  in  interference  cases. 

Under  9  1-621.  a  preliminary  statement 
can  be  signed  by  any  individual  having 
knowledge  of  the  facts  (e.g..  the 
inventor)  or  by  an  attorney  or  agent  of 
record.  Permitting  an  attorney  or  agent 


of  record  to  sign  a  preliminary  statement 
eliminates  imnecessary  mailing  of 
papers  between  parties  and  their 
attorney  or  agent. 

Under  9  1.622.  the  preliminary 
statement  would  identify  the  inventor 
who  made  the  invention  defined  by  each 
count.  If  the  inventor  identified  in  the 
preliminary  statement  is  not  an  inventor 
named  in  the  application  or  patent 
involved  in  the  interference,  a  motion 
under  9  1.634  must  be  diligently  filed  to 
correct  inventorship. 

Sections  1.623, 1.624,  and  1.625 
respectively  set  out  the  allegations 
which  should  be  made  in.  and  the 
attachments  which  should  accompany,  a 
preliminary  statement  when  (1)  the 
invention  was  made  in  the  United 
States,  (2)  the  invention  was  made 
abroad  and  was  introduced  into  the 
United  States,  and  (3)  derivation  by  an 
opponent  from  a  party  is  to  be  an  issue. 

Section  1.626  permits  a  party  to  file  a 
preliminary  statement  which  states  that 
the  party  only  intends  to  rely  on  the 
filing  date  of  an  earlier  United  States  or 
foreign  application.  Ordinarily,  a  junior 
party  who  fails  to  file  a  preliminary 
statement  is  not  entitled  to  access  to 
any  other  preliminary  statement  filed 
(see  9  1.631(b)).  Section  1.826  would 
permit  a  junior  party  who  only  intends 
to  rely  on  an  earlier  application  to  have 
access  to  any  opponent's  preliminary 
statement 

Section  1.628  sets  out  how  an  error  in 
a  preliminary  statement  may  be 
corrected. 

Section  1.629  sets  out  the  effect  of  a 
preliminary  statement.  A  party  who  fails 
to  file  a  preliminary  statement  will  not 
be  permitted  to  prove  (1)  that  the  party 
made  the  invention  defined  by  a  count 
prior  to  the  party's  filing  date  or  (2)  that 
an  opponent  derived  the  invention  from 
the  party. 

Under  9  1631,  preliminary  statements 
normally  will  be  opened  for  inspection 
when  an  examiner-in-chief  decides 
preliminary  motions  filed  under  9  1.633. 
A  junior  party  who  does  not  file  a 
preliminary  statement  is  not  entitled  to 
access  to  a  preliminary  statement  of  any 
other  party.  When  an  interference  is 
terminated  before  preliminary 
statements  are  opened,  any  preliminary 
statement  which  has  been  filed  will  be 
returned  unopened  to  the  party  who 
submitted  the  statement. 

Under  9  1.632.  a  notice  must  be  filed 
by  a  party  who  intends  to  argue  that  an 
opponent  abandoned,  suppressed,  or 
concealed  an  actual  reduction  to 
practice.  35  U.S.C.  102(g).  A  party  will 
not  be  permitted  to  brief  (9  1.656)  or 
argue  at  final  hearing  (9  1.654)  that  an 
opponent  abandoned,  suppressed,  or 


concealed  an  actual  reduction  to 
practice  unless  the  notice  is  timely  filed. 
A  notice  is  timely  if  filed  within  ten  (10) 
days  of  the  close  of  the  testimony-in- 
chief  period  of  an  opponent,  while  a 
party  has  the  burden  of  proving  that  an 
opponent  abandoned,  suppressed,  or 
concealed,  the  burden  may  be 
discharged  on  the  basis  of  the 
opponent's  evidence  alone.  Shindelar  v. 
Holdeman.  628  F.2d  1337,  207  USPQ  112 
(CCPA  1980).  See  also  Correge  v. 
Murphy.  705  F.2d  1326.  217  USPQ  753 
(Fed.  Cir.  1983);  Horwath  v.  Lee,  564  F.2d 
.  948, 195  USPQ  701  (CCPA  1977);  and 
Peeler  v.  Miller,  535  F.2d  647, 190  USPQ 
117  (CCPA  1976).  Under  current  practice 
where  notice  is  not  required,  it  is 
possible  that  a  party  may  learn  for  the 
first  time  that  abandonment, 
suppression,  or  concealment  is  an  issue 
when  the  party  receives  an  opponent's 
brief  at  final  hearing.  See  Klug  v.  Wood, 
212  USPQ  767.  771  n.  2  (Bd.Pat.Int.  1981). 
At  that  point,  it  is  often  too  late  to 
reopen  proceedings  in  the  interference. 
The  purpose  of  requiring  the  notice 
under  9  1632  is  to  make  the  parties  and 
the  Board  aware  during  the  interlocutory 
stage  of  an  interference  that 
abandonment,  suppression,  or 
concealment  may  be  an  issue  in  the 
interference.  Early  notice  will  permit  the 
parties  to  ask  for  and  the  examiner-in- 
chief  to  set  appropriate  testimony 
periods  for  a  party  to  present  evidence 
related  to  abandonment,  suppression, 
and  concealment,  particularly  in  those 
cases  where  long  unexplained  delays 
tend  to  prove  the  allegation  of 
suppression  or  concealment.  Early 
notice  will  also  eliminate  the  need  for 
the  party  moving  to  reopen  the 
testimony  period.  Klug  v.  Wood,  supra. 

Under  9  1-633,  a  party  may  file 
preliminary  motions  for  judgment,  to 
redefine  the  interference,  to  substitute  a 
different  application  in  the  interference, 
to  declare  an  additional  interference,  to 
be  accorded  the  benefit  of  an  earlier 
application,  to  attack  benefit  previously 
accorded  an  opponent,  or  to  add  a 
reissue  application  to  the  interference. 
The  motions  are  called  "preliminary 
motions"  in  order  to  distinguish  the 
motions  from  other  motions  which  might 
be  filed  during  the  course  of  an 
interference.  The  preliminary  motions 
would  replace  motions  currently 
authorized  by  37  CFR  1.231. 

Under  9  1.633(a),  a  motion  to  dissolve 
would  be  replaced  with  a  motion  for 
judgment.  A  party  can  file  a  motion  for 
judgment  on  the  ground  that  an 
opponent's  claim  corresponding  to  a 
count  is  unpatentable  to  the  opponent. 
With  two  exceptions,  unpatentability 
can  be  based  on  prior  art  (35  U.S.C.  102, 


Jones  V.  Smith.  The  order  of  the  parties  ^     attorney  or  agent  to  represent  two  or  cause.  Under  current  practice  (37  CFR 
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103),  insufficiency  of  disclosure  (35 
U.S.C  112,  Tirst  paragraph], 
indefinitencss  of  claims  (35  U.S.C.  112. 
second  paragraph],  double  patenting, 
estoppel,  or  any  other  ground  which 
would  support  a  holding  that  claims 
corresponding  to  a  count  are  not 
patentable.  The  two  exceptions  are  (1) 
priority  of  invention  of  the  subject 
matter  of  a  count  by  the  moving  party  as 
against  any  opponent  and  (2)  derivation 
of  the  subject  matter  of  a  count  by  the 
opponent  h-om  the  moving  party.  The 
two  exceptions  are  directed  to  issues 
which  are  traditional  "priority"  issues, 
e.g..  which  inventor  made  the  invention 
defined  by  a  count  first  or,  when 
derivation  it  an  issue:  who  made  the 
invention.  Resolution  of  those  "priority" 
issues  almost  always  requires  the  taking 
of  testimony.  A  motion  for  judgment 
however,  would  be  proper  when  a  party 
believed  an  individual  not  involved  in 
the  interference  made  the  invention 
defmed  by  the  count  prior  to  an 
opponent  in  the  interference,  but 
subsequent  to  the  moving  party.  Thus,  a 
patentability  issue,  such  as  that  raised 
under  35  U.S.C.  102(g)  in  Sutter  Products 
Co.  V.  Pettibone  Mulliken  Corp..  428  F.2d 
639. 166  USPQ  100  (7th  Cir.  1970]. 
properly  could  be  raised  with  a  motion 
for  judgment  under  {  1.633(a]. 
Derivation  by  an  opponent  from  an 
individual  not  involved  in  the 
interference  could  also  be  raised  under 
9  1.633(a). 

Under  S  1.633(b).  a  party  could  move 
for  a  judgment  when  the  party  believes 
there  is  no  interference-in-fact  A  motion 
for  judgment  on  the  ground  of  no 
interference-in-fact  is  only  proper  under 
one  of  three  conditions:  (1)  When  an 
interference  involves  designs.  (2)  when 
the  interference  involves  plant 
apphcations  or  a  plant  application  and 
plant  patent  or  (3)  when  no  claim  of  a 
party  which  corresponds  to  a  count  is 
identical  to  any  claim  of  an  opponent 
which  corresponds  to  that  count  An 
example  illustrates  when  a  motion 
under  §  1.636{b]  is  proper. 

Example  20.  Application  AD  contains 
patentable  claim  1  (6-cylinder  engine). 
Application  A£  contains  patentable 
claim  3  (8-cylinder  engine).  An 
interference  is  declared  with  a  single 
count  (6  or  8-cylinder  engine).  Claim  1  of 
application  AD  and  claim  3  of 
application  AE  are  designated  to 
correspond  to  the  count.  Applicant  AD 
believes  that  a  &-cylinder  engine  is  a 
"separate  patentable  invention"  (see 
5  1.601(n))  from  an  8-cylinder  engine. 
Applicant  AD  would  file  a  motion  under 
§  1.633(b)  for  a  judgment  on  the  ground 
of  no  interference-in-fact  stating  why  a 
6-cylinder  engine  is  patentably  distinct 


from  an  8-cylinder  engine.  If  the  Board 
ultimately  agrees  with  applicant  AD.  a 
patent  could  issue  to  AD  containing 
claim  1  of  application  AD  and  a  second 
patent  could  issue  to  AE  containing 
claim  3  of  application  AE. 

Under  Si .633(c).  a  party  may  move  to 
redefine  interfering  subject  matter.  One 
way  to  redefine  interfering  subject 
matter  would  be  to  add  or  substitute  a 
count  When  a  party  seeks  to  add  a 
count,  the  party  is  required  to 
demonstrate  that  the  proposed  count  to 
be  added  is  directed  to  a  "separate 
patentable  invention"  from  every  other 
count  in  the  interference. 

A  motion  may  be  filed  to  amend  as 
application  claim  which  has  alrea^^ 
been  designated  to  correspond  to  a 
count  See  §  1.633(c)(2).  Such  a  motion 
might  be  filed  when  a  party  believes  an 
application  claim  designated  to 
correspond  to  a  count  is  unpatentable 
and  the  amended  claim  is  believed  to  be 
patentable. 

An  applicant  may  move  to  add  a 
claim  to  the  applicant's  application  and 
to  designate  the  claim  to  be  added  to 
correspond  to  a  count.  See  §  1.633(c)(2). 
Such  a  motion  may  be  filed  when  the 
applicant  discloses  specific  subject 
matter  which  is  not  claimed,  would  like 
to  claim  the  subject  matter,  and  wants 
the  subject  matter  involved  in  the 
interference. 

Another  way  to  redefine  interfering 
subject  matter  would  be  to  designate  a 
claim  as  corresponding  or  not 
corresponding  to  a  count.  See 
§1.633  (c}(3]  and  (c)(4).  Examples  21  and 
22  illustrate  this  latter  point. 

Example  21.  Application  AF  contains 
patentable  claim  1  (engine).  Patent  K 
contains  claims  3  (engine)  and  5  (6- 
cylinder  engine).  Claim  1  of  application 
AF  and  claim  3  of  patent  K  are 
designated  to  correspond  to  the  count. 
Applicant  AF  beUeves  a  &-cylinder 
engine  is  the  "same  patentable 
invention"  (see  S  1.601(n))  as  engine. 
Applicant  AF  would  file  a  motion  under 
i  1.633(c)(3]  to  designate  claim  5  of 
patent  K  as  corresponding  to  the  count. 
If  the  motion  is  granted  and  applicant 
AF  prevails  in  the  interference, 
judgment  would  be  entered  against 
patentee  K  and  both  claims  3  and  5  of 
patent  K  would  be  cancelled  under  35 
U.S.C.  135(a). 

Example  22.  Application  AG  contains 
patentable  claim  1  (engine).  Patent  L 
contains  claims  3  (engine)  and  5  (8- 
cylinder  engine).  An  interference  is 
declared  with  one  count  (engine).  Claim 
1  of  apphcation  AG  and  claims  3  and  5 
of  patent  L  are  designated  to  correspond 
to  the  count.  Patentee  L  believes  that  an 
8-cylinder  engine  defines  a  "separate 


patentable  invention"  (see  5  1.601(n)) 
from  engine.  Patentee  L  should  file  a 
motion  under  S  1.633(c)(4]  to  designate 
claim  5  of  patent  L  as  "not 
corresponding"  to  the  count.  If  the 
motion  is  granted  and  an  adverse 
judgment  is  entered  against  patentee  L, 
only  claim  3  would  be  cancelled  from 
the  patent  pursuant  to  35  U.S.C.  135(a]. 

A  motion  to  redefine  the  interfering 
subject  matter  may  also  request  that  an 
opponent  who  is  an  applicant  be 
required  to  add  a  claim  to  the 
opponent's  application  and  to  designate 
the  claim  to  correspond  to  a  count.  See 
§  1.633(c)(5).  Such  a  motion  might  be 
filed  when  a  party  sees  that  the 
opponent  discloses,  but  does  not  claim, 
subject  matter  which  the  party  believes 
should  be  involved  in  the  interference. 

Section  1.633(i]  would  continue 
present  practice  (37  CFR  1.231]"of 
allowing  a  party  to  move  to  redefme  the 
subject  matter  of  the  interference  or 
substitute  a  different  application  when 
an  opponent  moves  for  judgment  (see 
§  1.633(a)  and  (b))  or  to  attack  benefit 
(see  S  1.633(g)). 

Paragraph  (j)  of  S  1.633  will  permit  an 
opponent  to  move  for  benefit  when  a 
party  moves  to  add  or  substitute  a 
count  Thus,  when  a  motion  to  add  a 
count  is  filed  by  a  party  and  an 
opponent  wants  benefit  of  an  earlier 
application  in  the  event  the  motion  to 
add  is  granted,  the  opponent  should  file 
a  motion  under  S  1.633(j)  to  be  accorded^ 
benefit  The  mere  fact  that  the  opponent 
had  been  accorded  benefit  of  an  earlier 
application  when  the  interference  was 
declared  does  not  mean  the  opponent 
will  be  accorded  benefit  as  to  some 
other  count  which  may  be  added  on 
motion  of  some  other  party. 

Section  1.634  authorizes  a  motion  to 
correct  inventorship  in  an  application 
(see  §  1.48)  or  a  patent  (see  i  1.324) 
involved  in  an  interference. 

Section  1.635  authorizes  the  filing  of 
motions  other  than  those  specified  in 
§§  1.633  or  1.634.  Motions  filed  under 
§  1.635  would  be  referred  to  as 
"miscellaneous  motions"  to  distinguish 
from  "preliminary  motions"  under 
§  1.633.  Instances  where  a 
miscellaneous  motion  would  be  filed 
include  motions  to  correct  an  error  in  a 
preliminary  statement,  to  extend  time 
for  taking  action  or  to  seek  judicial 
review,  to  obtain  permission  to  proceed 
under  35  U.S.C.  24.  or  to  obtain 
additional  discovery. 

Section  1.636  sets  out  the  times  within 
which  a  motion  would  be  filed. 

Section  1.637  sets  out  the  content  of 
motions.  In  prior  interference  practice, 
parties  and  their  counsel  have  had 
difficulty  meeting  all  the  "unwritten" 


inventor)  or  by  an  attorney  or  agent  of 
record.  Permitting  an  attorney  or  agent 


argue  at  final  hearing  (8  1.854)  that  an 
opponent  abandoned,  suppressed,  or 


Witti  two  exceptions,  unpatentaoiiity 
can  be  based  on  prior  art  (35  U.S.C.  102, 
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requirements  for  motions  under  37  CFR 
1.231.  Section  1.637  is  quite  specific  in 
setting  out  the  requirements  for  each 
type  of  motion,  particularly  the 
preliminary  motions.  By  setting  out  with 
specificity  the  requirements  for  each 
type  of  motion,  it  is  intended  to 
minimize  disposition  of  motions  on 
technicalities.  A  vast  majority  of  the 
comments  in  response  to  the  advanced 
notice  published  in  the  Federal  Register 
on  August  1. 1983,  commenting  on  then 
proposed  §  1.637  were  in  favor  of  the 
requirements  for  motions  being 
specifically  set  out  in  the  regulations. 

Section  1.638  authorizes  oppositions 
to  motions.  Any  opposition  would  have 
to  identify  any  material  fact  in  dispute. 
A  reply  to  an  opposition  would  be 
authorized  for  all  motions.  A  reply  to  a 
reply  is  not  authorized. 

Section  1.639  sets  forth  the  evidence 
which  may  accompany  a  motion, 
opposition,  or  reply.  Every  material  fact 
alleged  in  a  motion,  opposition,  or  a 
reply  would  have  to  be  supported  by 
proof.  Section  1.639(b)  authorizes 
affidavits  to  be  used  as  proof  for  any 
motion.  The  affidavit  may  later  be  used 
by  a  party  during  the  testimony  period 
(see  iS  1.671(e)  and  1.672(b]).  When  a 
party  believes  that  testimony  is 
necessary  to  decide  a  motion  under 
§  1.633  or  §  1.634,  the  party  would  have 
to  describe  the  nature  of  the  testimony 
needed.  If  an  examiner-in-chief  agrees 
that  testimony  is  needed,  appropriate 
interlocutory  relief  would  be  granted 
and  testimony  would  be  ordered. 

Example  23.  An  interference  is 
declared  with  one  count  between 
application  AH  and  application  AJ. 
Applicant  AH  files  a  preliminary  motion 
under  §  )  633(c)(1)  to  redefine  the 
interference  by  adding  a  second  count. 
In  order  to  succeed,  applicant  AH  must 
show  ili.t  the  proposed  count  to  be 
added  is  directed  to  a  "separate 
pale^ktsblo  invention"  (see  §  1.601(n]] 
fromHie  count  already  in  the 
interference.  In  the  motion,  applicant 
AH  sets  forth  in  detail  the  testimony 
which  would  be  required  to  prove  that 
the  subject  matter  of  the  proposed  count 
is  to  a  separate  patentable  invention 
from  the  subject  matter  of  the  count  in 
the  interference.  Applicant  AJ  opposes 
the  motion  on  the  ground  that  the 
proposed  and  present  counts  define  the 
"same  patentable  invention"  (see 
§  1.601(n)).  An  examiner-in-chief 
determines  that  a  material  fact  is  in 
dispute  and  that  applicant  AH  has 
established  testimony  is  needed  to 
properly  rule  on  the  motion.  Under  the 
circumstances,  the  motion  would  be 
deferred  to  final  hearing  and  a 
testimony  period  would  be  ordered.  The 


questions  of  (1)  whether  the  proposed 
and  present  counts  define  the  same  ' 

patentable  invention  and  (2)  priority 
would  be  decided  at  final  hearing. 

Under  9  1.640,  an  examiner-in-chief 
would  decide  all  motions.  A  hearing 
could  be  held  on  a  motion  in  the 
discretion  of  an  e.\aniiner-in-chief. 
Where  appropriate,  an  examiner-in- 
chief  could  consult  with  an  examiner  on 
a  question  of  patentability  which  arises 
in  the  first  instance  in  the  interference. 
Consulation  would  not  be  necessary 
where  the  examiner  had  already  ruled 
on  the  patentability  question  which 
comes  before  the  examiner-in-chief  or 
the  Board.  Moreover,  nothing  in  §  1.640 
authorizes  conferences  between 
examiners-in-chief  and  examiners  in  ex 
parte  appeals  under  35  U.S.C.  134  from 
an  adverse  decision  of  an  examiner.  A 
party  is  entitled  to  request 
reconsideration  of  a  decision  on  a 
motion  by  a  single  examiner-in-chief.  An 
opposition  to  a  request  for 
reconsideration  could  not  be  filed  unless 
ordered  by  an  examiner-in-chief  or  the 
Board,  but  the  decision  by  the  single 
examiner-in-chief  would  not  normally 
be  modified  unless  an  opposition  has 
been  requested.  The  request  for 
reconsideration  would  be  acted  on  by  a 
panel  of  the  Board  consisting  of  at  least 
three  examiners-in-chief,  one  of  whom 
would  normally  be  the  examiner-in-chief 
who  decided  the  motion.  Several 
comments  were  received  in  response  to 
the  advance  notice  questioning  why  the 
examiner-in-chief  who  decided  the 
motion  would  form  part  of  the  panel 
deciding  the  request  for  reconsideration. 
The  decision  to  propose,  and  now  adopt, 
a  regulation  which  would  permit  the 
examiner-in-chief  who  decided  the 
motion  to  participate  in  the  decision  on 
reconsideration  was  made  after  carcf'jl 
balancing  of  all  the  factors  involved.  It 
could  have  been  proposed  to  permit  the 
examiner-in-chief  to  individually  decide 
the  request  for  reconsideration. 
However,  it  is  believed  that  parties  in 
interference  cases  would  feel  that  their 
requests  for  reconsideratior.  are  being 
more  fully  considered  if  more  than  one 
person  considers  their  request.  The  two 
additional  examiners-in-chief  would  be 
able  to  consult  with  the  examiner-in- 
chief  most  familiar  with  the  case,  but 
would  be  able  to  control  the  decision  on 
reconsideration  by  a  majority  vote.  Use 
of  the  examiner-in-chief  who  decided 
the  motion  and  two  additional 
examiners-in-chief  would  (1)  minimize 
delay  which  would  occur  if  three  new 
examiners-in-chief  were  used  who  were 
unfamiliar  with  the  record  and  (2) 
minimize  the  possibility  that  reversible 
error  occurred  if  only  the  examiner-in- 


chief  who  decided  the  motion  also 
individually  decided  the  request  for 
reconsideration. 

Under  §  1.644.  petitions  to  the 
Commissioner  are  authorized  in 
interference  cases  under  certain 
restricted  conditions.  Petitions  in 
interferences  have  been  the  source  of 
substantial  delay.  Section  1.644  attempts 
to  minimize  those  delays.  Section  1.844 
authorizes  a  petition  to  the 
Commissioner  from  a  decision  of  an 
examiner-in-chief  or  a  panel  when  the 
examiner-in-chief  or  the  panel  shall  be 
of  the  opinion  (1)  that  the  decision 
involves  a  controlling  question  of 
procedure  or  an  interpretation  of  a  rule 
as  to  which  there  is  a  substantial  ground 
for  a  difference  of  opinion  and  (2)  that 
an  immediate  decision  on  petition  would 
materially  advance  the  ultimate 
termination  of  the  interference.  The 
standard  is  intended  to  be  analogous  to 
that  of  a  district  court  certifying  a 
question  to  a  court  of  appeals  under  28 
U.S.C.  1292(b).  A  petition  could  be  filed 
seeking  to  invoke  the  supervisory 
authority  of  the  Commissioner. 
However,  the  petition  could  not  be  filed 
prior  to  entry  of  judgment  and  could  not 
relate  to  the  merits  of  priority  or 
patentability  or  the  admissibihty  of 
evidence  under  the  Federal  Rules  of 
Evidence.  A  petition  could  also  be  filed 
seeking  waiver  of  a  rule.  A  fee  of  $120 
would  be  charged  for  each  petition  and 
for  each  request  for  reconsideration  of  a 
decision  on  petition.  Any  petition  would 
be  decided  on  the  record  made  before 
the  examiner-in-chief  or  the  Board  and 
additional  evidence  could  not  be 
submitted  with  the  petition.  An 
opposition  could  not  be  filed  unless 
ordered  by  the  Commissioner.  Where 
reasonably  possible,  service  of  a 
petition  would  have  to  be  such  that 
delivery  is  accomplished  within  one 
day.  Service  by  hand  or  "Express  Mail" 
would  comply  with  this  requirement. 

Section  1.645  permits  a  party  to  file  a 
motion  to  seek  an  extension  of  time  to 
take  action  in  an  interference  or  to  seek 
judicial  review.  The  motion  would  have 
to  be  filed  within  sufficient  time  to 
actually  reach  an  examiner-in-chief 
prior  to  expiration  of  the  time  for  taking 
action.  Under  9  1-645,  a  moving  party 
would  not  be  able  to  assume  that  a 
motion  for  an  extension  of  time  would 
be  granted.  Under  9  1.610(d)(6).  a 
request  for  an  extension  of  time  could 
be  made  orally  and  an  appropriate  order 
would  then  be  entered  thus  eliminating 
considerable  paper  work.  The  order 
would  be  the  written  record  of  the 
request  and  decision.  See  91-2. 
Extensions  of  time  have  caused 
numerous  delays  in  interference  cases. 
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Under  present  interference  practice, 
some  delays  are  caused  because 
attorneys  and  agents  on  many  occasions 
unexpectedly  receive  orders  setting 
times.  Under  the  new  practice,  attorneys 
and  agents  can  expect  times  to  be  set  for 
filing  preliminary  statements, 
preliminary  motions,  motions  for 
additional  discovery,  testimony,  and 
briefs  after  a  conference  call.  It  is 
expected  that  use  of  conference  calls 
will  permit  an  examiner-in-chief  and 
attorneys  or  agents  for  parties  to  set  a 
time  schedule  which  is  mutually 
satisfactory.  A  motion  to  extend  time 
would  not  be  granted  unless  a  party 
shows  good  cause.  The  use  of 
conference  calls  would  allow  schedules 
to  be  set  before  orders  setting  time  are 
entered  and  therefore  the  press  of  other 
business  which  arises  after  the 
examiner-in-chief  and  attorneys  and 
ageots  agree  to  times  would  not 
normally  be  considered  good  cause. 

Under  9  1.647,  when  a  party  relies  on 
a  document  in  a  foreign  language,  an 
English  language  translation  of  the 
document  and  an  affidavit  attesting  to 
the  accuracy  of  the  translation  would  be 
required.  The  rule  would  apply  to  any 
document,  including  evidence  submitted 
with  motions,  foreign  applications  for 
which  a  party  seeks  benefit,  testimony, 
and  exhibits  introduced  in  evidence 
during  testimony. 

Under  S  1.651,  after  a  decision  is 
entered  on  preliminary  motions,  an 
examiner-in-chief  would  set  times  for 
filing  motions  for  additional  discovery 
and  for  taking  testimony.  Any  motion 
for  additional  discovery  would  be  to 
obtain  answers  to  interrogatories, 
requests  for  admissions,  and  documents 
and  things  necssary  for  a  party  to 
prepare  its  case-in-chief. 

Section  1.653  sets  out  what  shall  be  in 
the  record  to  be  considered  by  the  Board 
at  final  hearing.  The  record  would 
continue  to  be  printed  or  typed  on  paper 
8Vi*  by  11'  in  size.  Accordingly,  when  a 
party  files  an  affidavit,  the  party  should 
use  8Vi'  by  11"  paper  for  the  affidavit. 

Section  1.654  continues  the  practice  of 
holding  a  final  hearing  where  oral 
argument  may  be  presented  by  all 
parties.  No  fee  would  be  charged  for 
appearing  at  oral  argument  at  final 
hearing  in  an  interference. 

Section  1.655  specfies  the  matters 
which  can  be  considered  in  rendering  a 
final  decision.  Patentability  is  an  issue 
which  may  be  raised.  The  Board  can 
also  consider  whether  any  interlocutory 
order  was  manifestly  erroneous  or  an 
abuse  of  discretion,  although  any 
interlocutory  order  would  be  presumed 


to  be  correct  and  burden  of  showing 
error  shall  be  on  the  party  attacking  the 
order.  This  last  procedural  provision 
permits  the  Board  to  correct  any 
manifest  error  before  a  party  seeks 
judicial  review  of  an  interlocutory  order 
along  with  judicial  review  of  the  Board's 
final  decision. 

Section  1.656  sets  forth  the 
requirements  for  briefs  for  final  hearing. 
In  large  measure,  §  1.656  follows  the 
requirements  of  Rule  28  of  the  Federal 
Rules  of  Appellate  Procedure.  An 
original  and  three  copies  of  a  brief  is 
required.  Under  §  1.656(h).  if  a  party 
wants  the  Board  in  rendering  its  final 
decision  to  rule  that  any  evidence  is 
inadmissible,  the  party  must  file  with  its 
opening  brief  an  original  and  three 
copies  of  a  motion  to  suppress  the 
evidence.  Any  previous  objection  to  the 
admissibility  of  evidence  is  waived 
unless  the  motion  to  suppress  is  filed. 
This  procedural  provision  makes  clear 
that  an  objection  to  the  admissibility  of 
evidence  must  be  renewed  at  final 
hearing  and  will  be  considered  by  the 
Board  in  rendering  its  final  decision. 
When  a  junior  party  fails  to  file  a  brief, 
an  order  can  be  issued  requiring  the 
junior  party  to  show  cause  why  failure 
to  file  the  brief  should  not  be  taken  as  a 
concession  of  priority. 

Under  S  1.658  the  Board  would  enter  a 
final  decision.  The  decision  can  (1)  enter 
judgment,  in  whole  or  in  part,  (2)  remand 
the  interference  to  an  examiner-in-chief, 
or  (3)  take  further  action  not 
inconsistent  with  law.  A  judgment  as  to 
a  count  shall  state  whether  or  not  each 
party  is  entitled  to  a  patent  containing 
claims  which  correspond  to  the  count. 
When  judgment  is  entered  as  to  all 
counts,  the  decision  of  the  Board  is 
considered  final  for  the  purpose  of 
judicial  review.  Section  1.658(c)  defines 
the  doctrine  of  interference  estoppel  as 
it  is  to  be  applied  in  the  PTO  after  an 
interference  is  terminated.  The 
definition  of  interference  estoppel  is 
designed  to  encourage  parties  in 
interference  cases  to  settle  as  many 
issues  as  possible  in  one  proceeding. 
Section  1.658(c)  creates  an  estoppel  both 
as  to  senior  and  junior  parties  unlike  the 
present  practice  (37  CFR  1.257)  which 
limits  estoppel  in  some  instances  to 
junior  parties.  An  estoppel  would  not 
apply  with  respect  to  any  claims  which 
correspond,  or  which  properly  could 
have  corresponded,  to  a  count  as  to 

which  the  party  was  awarded  a 
favorable  judgment.  A  few  examples 
illustrate  how  estoppel  would  be 
applied. 


Example  24.  Junior  party  applicant  AL 
and  senior  party  applicant  AK  both 
disclose  separate  patentable  inventions 
"A"  and  "B  '  and  claim  only  invention  A 
in  their  respective  applications.  An 
interference  is  declared  with  a  single 
count  to  invention  A.  Neither  party  files 
a  preliminary  motion  (see  §  1.633(c)(1)) 
to  add  a  count  to  invention  B.  Judgment 
as  to  all  of  AL's  claims  corresponding  to 
the  sole  count  is  awarded  to  junior  party 
applicant  AL.  Senior  party  applicant  AK 
would  be  estopped  to  thereafter  obtain  a 
patent  containing  claims  to  invention  B. 
because  applicant  AK  failed  to  move  to 
add  a  count  to  invention  B  in  the 
interference.  Junior  party  applicant  AL 
would  not  be  estopped  to  obtain  a 
patent  containing  claims  to  invention  B. 

Example  25.  In  this  example,  the  facts 
are  the  same  as  in  Example  24  except 
that  judgment  is  awarded  as  to  all  AK's 
claims  corresponding  to  the  count  to 
senior  party  applicant  AK.  Junior  party 
applicant  AL  would  be  estopped  to 
obtain  a  patent  containing  claims  to 
invention  B  in  the  interference.  Senior 
party  applicant  AK  would  not  be 
estopped  to  obtain  a  patent  containing 
claims  to  invention  B. 

Example  26.  Junior  party  applicant 
AM  and  senior  party  applicant  AP  both 
disclose  separate  patentable  inventions 
"C",  "D",  and  "E"  and  claim  inventions 
C  and  D  in  their  respective  applications. 
An  interference  is  declared  with  two 
counts.  Count  1  is  to  invention  C  and 
Count  2  is  to  invention  D.  Neither  party 
files  a  preliminary  motion  to  add  a 
proposed  Count  3  to  invention  E. 
Judgment  as  to  all  AM's  claims 
corresponding  to  Counts  1  and  2  is 
awarded  to  junior  party  applicant  AM. 
Senior  party  applicant  AP  would  be 
estopped  to  thereafter  obtain  a  patent 
containing  claims  to  invention  E, 
because  applicant  AP  failed  to  move  to 
add  a  count  to  invention  E  in  the 
interference.  Junior  party  applicant  AM 
would  not  be  estopped  to  obtain  a 
patent  containing  claim  to  invention  E. 

Example  27.  In  this  example,  the  facts 
are  the  same  as  in  Example  26  except 
that  judgment  is  awarded  as  to  all  AP's 
claims  corresponding  to  Counts  1  and  2 
to  senior  party  applicant  AP.  Junior 
party  applicant  AM  would  be  estopped 
to  obtain  a  patent  containing  claims  to 
invention  E,  because  applicant  AM 
failed  to  move  to  add  a  count  to 
invention  E  in  the  interference.  Senior 
party  applicant  AP  would  not  be 
estopped  to  obtain  a  patent  containing 
claims  to  invention  E. 
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Example  28.  In  this  example,  the  facts 
are  the  same  as  in  Example  26  except 
that  judgment  is  awarded  on  all  of  AM's 
claims  corresponding  to  Count  1  to 
junior  party  applicant  of  AM  and 
judgment  is  awarded  on  all  AP's  claims 
corresponding  to  Count  2  to  senior  party 
applicant  AP.  Both  parties  would  be 
estopped  to  obtain  a  patent  containing 
claims  to  invention  E,  because  neither 
moved  to  add  a  count  to  invention  E 
during  the  interference.  Assume  that 
junior  party  AM  could  have  properly 
moved  under  §  1.633(f)  to  be  accorded 
the  benefit  of  an  earlier  application,  but 
did  not  do  so  during  the  interference. 
Junior  party  AM  would  not  be  estopped 
in  subsequent  ex  parte  prosecution  from 
asking  for  benefit  of  the  earlier 
application  as  to  the  invention  defined 
by  Count  1.  Accordingly,  if  the  examiner 
were  to  reject  junior  party  AM's  claim 
corresponding  to  Count  1  on  the  basis  of 
some  newly  discovered  prior  art,  junior 
party  AM  could  properly  antedate  the 
prior  art  by  seeking  the  benefit  under  35 
U.S.C.  120  of  the  earlier  application. 
Thus,  even  though  junior  party  AM  was 
a  "losing  party"  as  to  Count  2  (an 
adverse  judgment  as  to  junior  party 
AM's  claims  corresponding  to  Count  2 
having  been  entered),  junior  party  AM 
was  awarded  a  favorable  judgment 
(§  1.658(c))  as  to  Count  1.  Junior  party 
AM  would  be  estopped  in  subsequent  ex 
parte  prosecution  from  attempting  to  be 
accorded  the  benefit  of  the  earlier 
application  as  to  the  invention  of  Count 
2. 

Example  29.  Applicant  AQ  discloses 
and  claims  invention  "F."  Applicant  AR 
discloses  and  claims  separate 
patentable  inventions  "F"  and  "G."  The 
assignee  of  applicant  AQ  also  owns  an 
application  AS  which  discloses  and 
claims  invention  "G."  An  interference  is 
declared  between  applicant  AQ  and 
applicant  AR.  The  sole  count  is  directed 
to  invention  F.  No  motion  is  filed  by 
applicant  AQ  or  its  assignee  to  declare 
an  additional  interference  between 
applicant  AR  and  applicant  AS  with  a 
count  to  invention  G.  A  judgment  as  to 
all  of  AR's  claims  corresponding  to  the 
sole  count  is  awarded  to  applicant  AR. 
Applicant  AS  and  the  assignee  would  be 
estopped  to  obtain  a  patent  containing 
claims  to  invention  G.  because  applicant 
AR  and  the  assignee  failed  to  move  to 
declare  an  additional  interference  with 
a  count  to  invention  G. 

Example  30.  The  facts  in  this  example 
are  the  same  as  the  facts  in  Example  29 
except  that  judgment  as  to  all  of  AQ's 
claims  corresponding  the  sole  count  is 
awarded  to  applicant  AQ.  Applicant  AS 
and  the  assignee  would  not  be  estopped. 


because  applicant  AQ  was  not  a  "losing 
party"  (S  1.658(c)). 

Example  31.  Applicant  AT  discloses  a 
generic  invention  to  "solvent "  and  a 
species  to  "benzene."  Application  AT 
contains  a  patentable  claim  1  (solvent) 
and  no  other  claims.  Applicant  AU 
discloses  the  generic  invention  to 
"solvent"  and  species  to  "benzene"  and 
"toluene."  Application  AU  contains 
patentable  claim  3  (solvent)  and  no 
other  claims.  An  interference  is  declared 
with  a  single  count  (solvent).  Claims  1  of 
application  AT  and  claim  3  of 
application  AU  are  designated  to 
correspond  to  the  count.  No  preliminary 
motions  are  filed.  A  judgment  is  entered 
in  favor  of  applicant  AT  on  the  claim 
corresponding  to  the  sole  count. 
Applicant  AU  would  be  estopped  to 
obtain  a  patent  containing  a  claim  to 
benzene,  because  applicant  AU  failed  to 
file  a  preliminary  motion  under 
S  1.633(c)(1)  seeklnft  to  add  a  count  to 
benzene  and  benzene  waa  disclosed  in 
winning  party  ATs  application 
Applicant  AU  would  also  be  estopped  to 
obtain  a  patent  containing  a  claim  to 
toluene,  unless  "toluene"  defines  a 
"separate  patentable  invention"  from 
"solvent."  A  basis  for  interference 
estopped  (i  1.658(c))  exists  if  "toluene" 
and  "solvent"  define  the  "same 
patentable  invention,"  because  a  claim 
to  "toluene"  could  properly  have  been 
added  and  designated  to  correspond  to 
the  count.  See  §  1.633(c)(2). 

Under  {  1.659,  the  Board  would  be 
able  to  make  recommendations  to 
examiners  and  the  Commissioner, 
including  recommendations  that 
application  claims  not  involved  in  the 
interference  be  rejected  and  that  a 
patent  be  reexamined  as  to  patent 
claims  not  involved  in  the  interference. 

Under  S  1-660,  a  party  would  be 
required  to  notify  the  Board  when  the 
party's  patent  or  application  becomes 
involved  in  other  PTO  proceedings 
(reexamination,  reissue,  or  protest)  or 
litigation. 

Section  1.661  sets  forth  when  an 
interference  is  considered  ter.ninated 
after  a  judgment  is  entered  in  the 
interference.  For  the  purpose  ol  filing 
copies  of  settlement  agreements,  an 
interference  is  considered  terminated 
when  the  time  for  all  appeals  has 
'expired.  Tallent  v.  Lemoine.  204  L'SPQ 
1058  (Comm'r  .  Pat.  1979).  See  also 
Nelson  v.  Bowler.  212  USPQ  760 
(Comm'r.  Pat.  1981). 

Section  1.662  provides  that  a  party 
may  request  that  an  adverse  judgment 
be  entered.  The  section  also  provides 
that  when  a  written  disclaimer  (not  a 
statutory  disclaimer),  concession  of 
priority  or  unpatentability. 


abandonment  of  the  invention, 
abandonment  of  an  application,  or 
abandonment  of  the  contest  is  filed,  the 
disclaimer,  concession,  or  abandonment 
would  be  treated  as  a  request  for  entry 
of  an  adverse  judgment.  Section  1.662(h) 
provides  that  when  a  patentee  files  a 
reissue  application  and  omits  all  claims 
of  a  patent  corresponding  to  the  counts 
of  an  interference  for  the  purpose  of 
avoiding  the  interference,  judgment 
would  be  entered  against  the  patentee. 
Under  S  1.662(c),  the  filing  of  a  statutory 
disclaimer  would  not  be  treated  as  a 
request  for  entry  of  an  adverse  judgment 
unless  all  patent  claims  corresponding 
to  a  count  are  disclaimed.  Under 
{  1.662(d],  if  after  entry  of  a  judgment  or 
cfter  filing  of  a  statutory  disclaimer  no 
interference  exists,  the  interference 
would  be  terminated  as  to  any  party 
against  whom  judgment  has  not  been  - 
entered  and  any  further  prosecution  of 
any  application  involved  in  the 
interference  would  be  ex  parte  before 
the  examiner. 

Section  1.606  sets  out  the  procedure 
foi  filing  settlement  agreements  in 
interference  cases.  The  PTO  is  merely  a 
repository  for  copies  of  agreements  filed 
under  35  U.S.C.  135(c]  and  does  not 
undertake  to  rule  on  whether  the  statute 
requires  that  a  copy  of  any  particular 
agreement  be  filed.  Nelson  v.  Bowler, 
212  USPQ  760  (Commr.Pat.  1981). 

Section  1.671  sets  out  what  would  be 
considered  evidence.  The  Federal  Rules 
of  Evidence,  with  certain  exceptions,  are 
made  applicable  to  interference  cases. 
Under  \  1.671(e),  a  party  cannot  rely  on 
a  previously  filed  affidavit  unless  the 
affidavit  is  served  and  notice  is  given 
that  the  party  intends  to  rely  on  the 
affidavit.  The  purpose  for  the  notice  is  to 
permit  an  opponent  to  determine 
whether  a  deposition  for  cross- 
examination  is  necessary  (see 
§§  1.672(b)  and  1.673(e)). 

Section  1.671(e)  is  intended  to 
overrule  prior  constraction  of  PTO  rules 
in  Holmes  v.  Kelly.  586  F.2d  234,  237  n.  7. 
199  USPQ  778,  782  n.  7  (CCPA  1978)  and 
Breaker  v.  Jennings,  204  USPQ  663 
(Bd.Pat.  Int.  1978).  which  considered  a 
Rule  132  affidavit  in  the  file  of  an 
involved  application  to  be  part  of  the 
"record"  in  an  interference.  Under 
S  1.671(e),  a  party  intending  to  rely  on 
such  an  affida\'it  must  give  notice  and 
serve  a  copy  of  the  affidavit  on  the 
opponent. 

Under  \  1.671(f).  the  significance  of 
documentary  and  other  exhibits  must  be 
discussed  with  particularity  by  a 
witness  during  oral  deposition  or  in  an 
affidavit.  Section  1.671(f)  sets  out  in  the 
regulations  an  evidentiary  requirement 
imposed  by  precedent.  See  Popoffv. 
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Orchin.  144  USPQ  762  (Bd.Pat.  Int.  1963] 
(unexplained  experimental  data  should 
not  be  considered);  Chandler  v.  Mock, 
150  ?2A  563.  66  USPQ  209  (CCPA  1945) 
(records  standing  alone  were  held  to  be 
meaningless),  and  Smith  v.  Bousquet, 
111  F.2d  157,  45  USPQ  347  (CCPA  1940) 
(unexplained  tests  in  stipulated 
testimony  are  entitled  to  little  weight). 
See  also  In  re  Borkowski,  505  F.2d  713. 
184  USPQ  29  (CCPA  1974)  and  Triplett  v. 
Steinmayer.  129  F.2d  869,  54  USPQ  409 
(CCPA  1942).  Under  §  1.671(g).  a  party  is 
required  to  obtain  permission  from  an 
examiner-in-chief  prior  to  proceeding 
under  35  U.S.C.  24.  This  requirement 
insures  that  a  subpoena  is  necessary 
(e.g.,  a  subpoena  ordinarily  should  not 
be  necessary  where  testimony  of  an 
opponent  is  sought)  and  that  testimony 
sought  through  a  section  24  subpoena  is 
relevant  before  a  subpoena  is  issued. 
The  motion  seeking  permission  to 
proceed  under  section  24.  any 
opposition  thereto,  and  the  order  of  an 
examiner-in-chief  authorizing  the 
moving  party  to  proceed  under  section 
24  will  be  of  assistance  to  a  federal 
court  in  the  event  a  party  is  required  to 
resort  to  a  court  to  enforce  the  subpoena 
or  to  compel  answers  to  questions 
propounded  at  any  deposition  where  a 
witness  is  appearing  pursuant  to  a 
subpoena.  See  Sheehan  v.  Doyle,  529 
F.2d  38, 188  USPQ  545  (Ist  Cir.),  cert, 
denied,  429  U.S.  870  (1976),  rehearing 
denied,  429  U.S.  987  (1976). 

Under  S  1.671(h),  any  evidence  which 
is  not  taken  or  sought  and  filed  in 
accordance  with  the  regulations  will  not 
be  admissible. 

Section  1.672  sets  forth  the  manner  in 
which  testimony  shall  be  taken. 
Testimony  can  be  taken  by  deposition 
or  affidavit  at  the  election  of  the  party 
presenting  the  testimony.  A  party 
presenting  testimony  by  affidavit  must 
file  and  serve  the  affidavit.  If  the  party 
presents  testimony  by  affidavit  and  an 
opponent  elects  to  cross-examine  the 
afflant,  the  party  is  required  to  notice  a 
deposition  for  the  purpose  of  cross- 
examination.  Re-direct  and  re-cross  will 
take  place  at  the  deposition.  Where  the 
parties  agree,  testimony  can  be 
presented  by  affidavit  without 
opportunity  for  cross-examination  (see 
S  1.672(e))  or  by  an  agreed  statement  of 
facts  (see  §  1.672(f)). 

Section  1.673  sets  out  how  a 
deposition  must  be  noticed.  A 
deposition  can  be  noticed  for  any 
reasonable  place  in  the  United  States. 
The  extent  to  which  parties,  witnesses, 
and  attorneys  or  agents  have  to  travel 
may  be  considered  in  determining 
whether  a  place  is  reasonable.  Prior  to 
serving  a  notice  for  a  deposition,  a  party 


is  required  to  take  two  procedural  steps. 
Under  \  1.673(b),  a  party  would  be 
required  to  serve  a  copy  of  the 
documents  and  a  list  of  the  things  in  its 
possession,  custody,  and  control  upon 
which  it  intended  to  rely.  Under 
S  1.673(g),  the  party  is  required  to  have 
an  oral  conference  (in  person  or  by 
telephone)  with  all  opponents  to  attempt 
to  agree  on  a  mutually  acceptable  time 
and  place  for  taking  the  deposition.  An 
examiner-in-chief  may  set  the  time  and 
place  if  agreement  is  not  reached.  A 
single  notice  listing  all  the  witnesses 
and  the  general  nature  of  their  expected 
testimony  is  then  served.  Under 
S  1.673(c]  and  except  as  provided,  a 
party  can  not  rely  on  any  witness  not 
mentioned  in  the  notice,  any  document 
not  served,  or  any  thing  not  listed. 
Under  S  1.673(h),  a  copy  of  any  notice 
must  be  attached  to  the  certified 
transcript  of  each  deposition  filed. 

Section  1.674  sets  out  the  persons 
before  whom  depositions  can  be  taken. 

Section  1.675  sets  out  how  a 
deposition  is  to  be  taken. 

Section  1.676  sets  out  how  a  court 
reporter  should  prepare  and  file  a 
certified  transcript  of  a  deposition. 
Section  1.676(d)  sets  out  how  exhibits 
are  to  be  marked  for  identification,  used 
at  depositions,  and  filed.  Provisions 
similar  to  those  of  Rule  30(f)(1)(A)  and 
(B)  of  the  Federal  Rules  of  CivU 
Procedure  are  applicable  to 
interferences. 

Section  1.677  sets  out  the  form  of  a 
transcript  of  a  deposition. 

Under  9  1.678,  a  transcript  of  a    - 
deposition  must  be  filed  in  the  PTO 
within  45  days  of  the  date  of  the 
deposition. 

Section  1.682  sets  out  how  a  party 
may  introduce  in  evidence,  if  otherwise 
admissible,  official  records  or  printed 
publications.  When  a  notice  is  served,  a 
party  is  also  required  to  serve  (but  not 
file)  copies  of  the  official  records  and 
printed  publications.  Any  objection  to 
the  notice  or  to  the  admissibility  of  any 
official  record  or  publication  must  be 
filed  within  15  days  of  the  date  of 
service  of  the  notice. 

Section  1.683  sets  out  how  a  party 
may  use  testimony  from  another 
interference  or  proceeding. 

Section  1.664  sets  out  how  a  party 
may  take  testimony  in  a  foreign  country. 

Section  1.665  sets  out  how  objections 
during  the  taking  of  depositions  must  be 
raised.  Under  §  1.685(a).  an  error  in  a 
notice  of  deposition  is  waived  unless  a 
motion  to  quash  the  notice  is  filed  a^ 
soon  as  the  error  is,  or  could  have  been, 
discovered.  Under  §  1.685(b),  any 
objection  to  the  qualifications  of  an 
officer  is  waived  unless  (1)  the  objection 


is  noted  on  the  record  of  the  deposition 
before  a  witness  begins  to  testify  or  (2) 
if  discovered  after  the  deposition,  a 
motion  to  suppress  is  filed  as  soon  as 
the  objection  is,  or  could  have  been, 
discovered.  Under  §  1.685(c).  any  error 
in  the  manner  in  which  testimony  is 
transcribed,  the  transcript  is  signed  by  a 
witness,  or  the  transcript  is  prepared  or 
otherwise  handled  by  the  court  reporter 
is  waived  unless  a  motion  to  suppress  is 
filed  as  soon  as  the  error  is,  or  could 
have  been,  discovered.  Under  S  1.685(d). 
any  objection  on  the  merits  to  the 
admissibility  of  evidence  (e.g..  under  the 
Federal  Rules  of  Evidence)  is  waived 
unless  an  objection  is  made  on  the 
record  at  the  deposition  stating  the 
specific  ground  of  objection.  Often 
objections  are  cured  by  subsequent 
testimony.  Accordingly,  any  objection 
which  a  party  wants  the  Board  to 
consider  at  final  hearing  must  also  be 
made  the  subject  of  a  motion  under 
S  1.656(h). 

Section  1.687  sets  out  how  a  party 
could  seek  and  obtain  additional 
discovery.  "Additional  discovery"  is 
defined  in  9  1.601(a).  Section  1.687  does 
not  change  the  standard  ("interest  of 
justice")  for  obtaining  discovery. 

Section  1.688  sets  out  how  a  party  can 
introduce  into  evidence  admissions  and 
answers  to  interrogatories  obtained  as  a 
result  of  additional  discovery. 

Changes  in  Text  ' 

Several  changes  have  been  made  to 
the  text  of  the  proposed  rules  published 
in  the  Federal  Register  on  January  30, 
1984.  The  changes  are  discussed  below. 
Additional  rationale  for  the  changes  are 
further  discussed  under  the  heading 
"Analysis  of  Comments." 

All  references  to  the  "Board  of 
Appeals  and  Interferences"  have  been 
changed  to  "Board  of  Patent  Appeals 
and  Interferences"  in  view  of  Pub.  L  98- 
622. 

In  9  1 11(a)  the  language  "or  after 
termination  of  an  interference  without 
an  award  of  judgment"  has  been 
deleted.  This  change  has  been  made  in 
view  of  changes  made  in  paragraphs  (c) 
and  (d)  of  9  1  662. 

In  response  to  comment,  the  fee 
required  for  a  petition  in  an  interference 
under  9  1.644(e]  and  a  request  for 
reconsideration  of  a  decision  on  petition 
in  an  interference  under  9  1644(0  have 
been  set  out  as  separate  items. 

Set  tion  1.136  was  changed  to  refer  to 
9  1.611  rather  than  9  1.610(a). 

The  following  sentence  was 
inadvertently  omitted  as  the  third 
sentence  of  9  1.138  in  the  notice  of 
proposed  rulemaking:  'A  registered 
attorney  or  agent  acting  under  the 


and  the  assignee  would  not  be  estopped,      priority  or  unpatentability. 


imposed  by  precedent.  See  Popoff\. 
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provision  of  9  1.34(a),  or  of  record,  may 
also  expressly  abandon  a  prior 
application  as  of  the  filing  date  granted 
to  a  continuing  application  when  filing 
such  a  continuing  application."  This 
sentence  presently  appears  in  9  1138. 

In  1.196(d),  second  sentence,  "thirty 
days"  has  been  changed  to  "one  month". 

In  1.197(b).  "thirty  days"  has  been 
changed  to  "one  month". 

In  the  last  sentence  of  9  1-304,  "The 
Commissioner"  has  been  changed  to 
"An  examiner-in-chief  and  "of  a 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences  in  an  interference 
case"  has  been  inserted  after  "time  for 
seeking  judicial  review."  This  change  is 
made  to  limit  the  "excusable  neglect" 
standard  to  interference  cases  only. 

In  9  1.601(j),  the  language  "all  the 
claims  of  a  party  which  correspond"  has 
been  changed  to  read  "at  least  one  claim 
of  a  party  which  corresponds".  The 
language  "all  the  claims  of  an  opponent 
which  correspond"  has  been  changed  to 
read  "at  least  one  claim  of  an  opponent 
which  corresponds". 

Section  1.605(a)  has  been  changed  by 
deleting  from  the  third  sentence  the 
language  "a  claim  which  is  the  same  or 
substantially  the  same  as"  and  by 
adding  the  following  sentence  as  the 
fourth  sentence:  "At  the  time  the 
suggested  claim  is  presented,  the 
applicant  may  also  (1)  call  the 
examiner's  attention  to  other  claims 
already  in  the  application  or  which  are 
presented  with  the  suggested  claim  and 
(2)  explain  why  the  other  claims  would 
be  more  appropriate  to  be  included  in 
any  interference  which  may  be 
declared."  In  the  second  sentence,  "30 
days"  has  been  changed  to  "one  month". 

In  the  last  sentence  of  9  1-606,  the 
language  "to  define  one  patentable 
invention"  has  been  changed  to  read: 
"not  to  contain  separate  patentable 
inventions." 

The  word  "and"  has  been  inserted  in 
9  1.607(a)  before  "(3)".  The  word  "must" 
in  the  first  sentence  of  91.607(c)  has 
been  changed  to  "shall"  in  response  to  a 
suggestion  in  a  comment. 

Pursuant  to  two  separate  suggestions, 
the  following  is  being  added  after  the 
first  sentence  in  9  1.608(b):  "Where  the 
basis  upon  which  an  applicant  is 
entitled  to  judgment  relative  to  a 
patentee  is  priority  of  invention,  the 
evidence  shall  include  affidavits  by  the 
applicant,  if  possible,  and  one  or  more 
corroborating  witnesses,  supported  by 
documentary  evidence,  if  available, 
each  setting  out  a  factual  description  of 
acts  and  circumstances  performed  or 
observed  by  the  affiant,  which 
collectively  vio\x\A  prima  facie  entitle 
the  applicant  to  judgment  on  priority 


with  respect  to  the  earlier  of  the  filing 
date  or  effective  Rling  date  of  the  patent. 
To  facilitate  preparation  of  a  record 
(9  1.653  (g)  and  (h)  for  final  hearing,  an 
applicant  should  Hie  affidavits  on  paper 
which  is  8V4  by  11  inches  (21.8  by  27.9 
cm.)." 

In  9  1.609(b)  (1).  the  language  "count 
or  counts"  has  been  changed  to 
"proposed  count  or  counts".  In  9  l-609(b) 
(2),  each  occurrence  of  "the  count"  has 
been  changed  to  "each  count". 

In  9  1.613(a),  "9  1.344"  has  been 
changed  to  "this  Chapter."  This  change 
is  being  made  to  obviate  the  need  to 
again  amend  9  1-613  in  the  event  new 
rules  relating  to  practice  before  the  PTO 
are  issued.  See  the  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  August  24, 1984.  49  FR  33790, 
proposed  99  10.62  and  10.66.  The 
language  "or  members  of  the  same  firm 
of  attorneys  or  agents"  has  been  added 
after  "agent"  in  9  1.613(b). 

In  9  1.615(a),  second  sentence,  "which 
are"  has  been  deleted  and  "in  the 
interference"  has  been  added  after  "will 
not  be  entered  or,considered". 

Several  changes  have  been  made  in 
9  1.617.  In  9  1.617(a),  the  language  "the 
interference  shall  proceed  before  the 
examiner-in-chief  has  been  changed  to 
read:  "the  interference  shall  proceed  in 
the  normal  manner  under  the  regulations 
of  this  part".  The  second  sentence  of 
9  1.617(b)  ("A  response  may  include  a 
request  by  the  applicant  for  a  hearing 
before  the  Board.")  has  been  changed  to 
read:  "Any  request  by  the  applicant  for 
a  hearing  before  the  Board  shall  be 
made  in  the  response."  This  change  was 
made  to  clarify  when  and  how  a  hearing 
must  be  requested  by  the  applicant.  The 
second  sentence  of  9  1.617(d)  has  been 
changed  to  read:  "The  statement  may 
set  forth  views  as  to  why  summary 
judgment  should  be  granted  against  the 
applicant,  but  the  statement  shall  be 
limited  to  discussing  why  all  the 
evidence  presented  by  the  applicant 
does  not  overcome  the  reasons  given  by 
the  examiner-in-chief  for  issuing  the 
order  to  show  cause."  Section  1.617(e) 
has  been  re-written  as  follows:  "Within 
a  time  authorized  by  the  examiner-in- 
chief,  an  applicant  may  file  a  reply  to 
any  statement  filed  by  any  opponent." 
The  language  "examiner-in-chief  or  the" 
has  been  added  after  "by  the  applicant 
is  timely  filed,  the"  in  the  first  sentence 
of  9  1.617(g).  The  language  "Board 
decides  that"  has  been  deleted  from  the 
second  sentence  of  9  1.617(g).  The 
language  "If  the  Board  decides 
otherwise"  has  been  replaced  with 
"Otherwise"  in  the  third  sentence  of 
9  1.617(g).  The  language  "before  the 
examiner-in-chief  in  the  third  sentence 


of  9  1.617(g)  has  been  changed  to  read: 
"in  the  normal  manner  under  the 
regulations  of  this  part."  These  changes 
will  authorize  either  an  examiner-in- 
chief  or  a  Board  to  authorize  an 
interference  to  proceed  under  9  1.617(g). 
It  will  continue  to  be  necessary  for  the 
Board  to  enter  an  order  granting 
summary  judgment.  In  the  last  sentence 
of  9  1.617(h),  "patentee"  has  been 
changed  to  "any  opponent". 

The  language  "the  name  of  has  been 
deleted  from  the  first  sentence  of 
9  1.622(a).  The  second  sentence  of 
9  1.622(a)  in  the  notice  of  proposed 
rulemaking  ("When  an  inventor 
identified  in  the  preliminary  statement  is 
not  identical  to  the  inventor  named  in 
the  party's  application  or  patent,  the 
party  shall  file  a  motioi^.  .  . .")  has  been 
changed  to  read:  "When  an  inventor 
identified  in  the  preliminary  statement  is 
not  an  inventor  named  in  the  party's 
application  or  patent,  the  party  shall  file 
a  motion  .  .  . ."  This  change  is  being 
made  in  view  of  section  105(a)  of  Pub.  L 
98-622  which  amended  35  U.S.C.  116  to 
permit  joint  inventors  to  be  named 
"even  though  ...  (3)  each  did  not  make 
a  contribution  to  the  subject  matter  of 
every  claim  .  .  . ." 

The  following  changes  have  been 
made  in  9  1.623(c).  In  the  first  sentence, 
"copy  of  the  drawing"  has  been  changed 
to  "copy  of  the  first  drawing".  In  the 
second  sentence,  "copy  of  the  written 
description"  has  been  changed  to  "copy 
of  the  first  written  description  ".  In  the 
third  sentence,  "when  a  drawing  or 
written  description"  has  been  changed 
to  "when  a  copy  of  the  first  drawing  or 
first  written  description". 

Several  changes  have  been  made  to 
9  1.624.  The  following  has  been  added 
as  a  second  sentence  in  9  1.624(a)(5):  "If 
an  actual  reduction  to  practice  of  the 
invention  was  not  introduced  into  the 
United  States,  the  preliminary  statement 
shall  so  state."  The  following  changes 
have  been  made  in  9  l-624(c).  Each 
occurrence  of  "was  made"  has  been 
changed  to  "was  introduced  into  the 
United  States."  In  the  first  sentence, 
"copy  of  the  drawing"  has  been  changed 
to  "copy  of  that  drawing".  In  the  second 
sentence,  "copy  of  the  written 
description"  has  been  changed  to  "copy 
of  that  written  description".  In  the  third 
sentence,  "a  drawing  or  written 
description"  has  been  changed  to  "a 
copy  of  the  first  drawing  or  first  written 
description  introduced  in  the  United 
States". 

The  following  changes  have  been 
made  in  9  1.625(c).  In  the  first  sentence, 
"copy  of  the  drawing"  has  been  changed 
to  "copy  of  the  first  drawing".  In  the 
second  sentence,  "copy  of  the  written 


serving  a  notice  for  a  deposition,  a  party 


officer  is  waived  unless  (IJ  the  objection 


pruposea  ruiemaKing:    J\  registered 
attorney  or  agent  acting  under  the 
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description"  has  been  changed  to  "copy 
of  the  first  written  description".  In  the 
third  sentence,  "a  drawing  or  written 
description"  has  been  changed  to  "a 
first  drawing  or  first  written 
description". 

The  language  of  S  1.628(b)  which  read: 
"because  the  drawing  or  written 
description  is  not  in  the  party's 
possession,  custody,  or  control,  the 
party  may  file  a  motion  ...  to  amend  its 
preliminary  statement  promptly  after  it 
secures  possession,  custody,  or  control 
of  a  copy  of  the  drawing  or  written 
description"  has  been  changed  to  read 
as  follows:  "the  party  (1)  shall  show 
good  cause  and  explain  in  the 
preliminary  statement  why  a  copy  of  the 
drawing  or  written  description  cannot 
be  attached  to  the  preliminary  statement 
and  (2)  shall  attach  to  the  preliminary 
statement  the  earliest  drawing  or 
written  description  made  in  or 
introduced  into  the  United  States  which 
is  available.  The  party  shall  file  a 
motion  ...  to  amend  its  preliminary 
statement  promptly  after  the  first 
drawing,  first  written  description  or 
drawing  or  written  description  first 
introduced  into  the  United  States 
becomes  available." 

The  first  senfence.("A  preliminary 
statement  should  be  carefully 
prepared.")  has  beea  deleted  from 
i  1.629(a). 

In  9  1.629fb).  the  language  "no  earlier 
than"  has  been  changed  to  "as  early  as". 

In  §  1.629(d).  the  following  has  been 
added  after  "allegation":  "Unless  the 
party  complies  with  $  1.628(b)." 

A  new  i  1.632  has  been  added  to 
require  a  party  to  give  timely  notice  of 
the  party's  intent  to  argue  that  an 
opponent  has  abandoned,  suppressed, 
or  concealed  an  actual  reduction  to 
practice.  A  companion  change  has  been 
made  to  S  1.654. 

Two  changes  have  been  made  to 
§  1.633(c).  Paragraph  (c)(2)  has  been 
changed  by  adding  thereto  the  following 
language:  "Or  adding  a  claim  in  the 
moving  party's  application  to  be 
designated  to  correspond  to  a  count".  In 
addition,  in  S  1.633(c).  the  "or"  before 
"(4)"  has  been  deleted  and  the  following 
has  been  added  to  the  end  of  the  first 
sentence:  ".  or  (5)  requiring  an  opponent 
who  is  an  applicant  to  add  a  claim  and 
to  designate  the  claim  to  correspond  to  a 
count." 

Paragraph  (j)  has  been  added  to 
S  1.633. 

In  9  1.636(b),  "(i)"  has  been  changed 
to  "(i)  or  (j)"  in  view  of  the  addition  of 
paragraph  (j)  to  9  1.633.  The  language 
"filed  as  soon  as  practical"  in  9  1.636(c) 
has  been  changed  to  "diligently  filed"  in 
order  to  conform  9  1-636  to  9  1-48.  A 
party  must  exercise  diligence  in 


correcting  inventorship.  Van  Olteren  v. 
Hafner.  278  F.2d  738, 126  USPQ  151 
(CCPA  1960). 

Several  changes  have  been  made  to 
9  1.637.  The  language  "Where 
appropriate."  has  been  deleted  from  the 
following  paragraphs  of  9  1637: 
(c)(l)(vi):  (c)(2)(iv);  (c)(3)(iii):  (d)(4): 
(e)(l)(viii);  (e)(2)(vii):  and  (h)(4).  The 
following  has  been  added  in  9  1.637(c)(2) 
before  "shall":  "or  adding  a  claim  to  be 
designated  to  correspond  to  a  count". 
The  language  "amended  claim"  in 
9  1.637(c)(2)(i)  has  been  changed  to  read: 
"amended  or  added  claim".  The 
language  "Apply  the  terms  of  each 
proposed  claim  to  the  disclosure  of  the 
application"  in  9  1.637(c)(2)(ii)  has  been 
changed  to  read:  "Show  that  the 
proposed  or  added  claim  defines  the 
same  patentable  invention  as  the 
count."  The  language  "proposed 
amended  claim"  in  9  1.637(c)(2)(iii)  has 
been  changed  to  read  "amended  or 
added  claim."  The  language  "adding  the 
proposed  claim"  in  9  1.637(c)(2)(iii)  has 
been  changed  to  read:  "making  the 
amended  or  added  claim". 

The  word  "interferences"  in 
9  1.637(c)(4)(ii)  has  been  corrected  to 
read:  "interference". 

Subparagraph  (c)(5)  has  been  added 
to  9  1-637. 

The  following  has  been  added  as  the 
last  sentence  to  9  1.637(f)(2):  "If  the 
earlier  application  filed  abroad  is  not  in 
English,  the  requirements  of  9  1-647  must 
also  be  met." 

In  paragraph  9  1.637(f)(3).  the 
language  "discloses  an  embodiment 
with  the  scope"  had  been  changed  to 
read:  "constitutes  a  constructive 
reduction  to  practice". 

The  first  sentence,  originally  proposed 
in  9  1.638(b)  ("A  reply  to  an  opposition 
shall  not  be  filed  unless  authorized  by 
this  subpart  or  an  examiner-in-chief  or 
the  motion  was  filed  under  99  1633  or 
1.634"),  has  been  deleted.  The  language 
"any  authorized  reply"  in  9  1.638(b)  has 
been  changed  to  "a  reply". 

The  language  "or  a  motion  to  correct 
inventorship  under  9  1.634"  has  been 
added  to  the  first  sentence  of  9  1  63g(c) 
after  "preliminary  motion  under 
9  1.633.'' 

The  following  has  been  added  after 
the  first  sentence  of  9  1.640(b)(1): 
"Failure  or  refusal  of  a  party  to  timely 
present  an  amendment  required  by  an 
examiner-in-chief  shall  be  taken  without 
further  action  as  a  disclaimer  by  that 
party  of  the  invention  involved."  The 
fourth  sentence  of  9  1.640(c)  ("A  request 
for  reconsideration  will  ordinarily  not 
be  granted  unless  an  opposition  has 
been  requested  by  an  examiner-in-chief 
or  the  Board")  has  been  changed  to 
read:  "A  decision  of  a  single  examiner- 


in-chief  will'not  ordinarily  be  modified 
unless  an  opposition  has  been  requested 
by  an  examiner-in-chief  or  the  Board." 
In  the  last  sentence  of  9  1.640(c),  the 
language  "shall  be  decided  by  a  panel" 
has  been  changed  to  read:  "shall  be 
acted  on  by  a  panel". 

The  word  "application"  in  the 
paragraph  heading  and  text  of  9  1-642 
has  been  changed  to  read:  "application 
or  patent". 

Three  changes  have  been  made  in 
9,1.644.  The  following  language  has  been 
added  after  "Commissioner"  in 
9  1.644(a)(2):  "and  is  not  filed  prior  to 
the  decision  of  the  Board  awarding 
judgment  and  does  not  relate  to  (i)  the 
merits  of  priority  of  invention  or 
patentability  or  (ii)  the  admissibility  of 
evidence  under  the  Federal  Rules  of 
Evidence".  The  following  language  has 
been  deleted  from  the  second  sentence 
of  9  1.644(b):  "and  shall  not  relate  to  (1) 
the  merits  of  priority  of  invention  or 
patentability  or  (2)  the  admissibility  of 
evidence  under  the  Federal  Rules  of 
Evidence".  The  language  "A  request  for 
reconsideration  will  ordinarily  not  be 
granted  unless"  in  the  second  sentence 
of  9  1.644(f)  has  been  changed  to  read: 
"The  decision  will  not  ordinarily  be 
modified  unless  such". 

Two  changes  have  been  made  in 
9  1.645.  The  word  "to"  has  been  added 
before  "file  a  notice  of  appeal"  and 
"commence  a  civil  action"  in  the  first 
sentence  of  paragraph  (a).  The  language, 
"accompanied  by  an  affidavit,"  has 
been  deleted  from  paragraph  (b). 

Three  changes  have  been  made  to 
9  1.646.  The  word  "service"  has  been 
added  after  "additional"  in  the  third 
sentence  of  paragraph  (b).  The  language 
"or  except  as  otherwise  provided  by  this 
part,"  has/been  added  after  "otherwise 
ordered  bjr  an  examiner-in-chief."  in 
paragraph  i^.  The  language  in 
paragraph  (c)  "paper  may  be  made"  has 
been  changed  to  "paper  shall  be  made". 
The  word  "time"  has  been  changed  to 
"date"  in  the  last  sentence  of  paragraph 
(e). 

A  new  paragraph  (c)  has  been  added 
to  9  1.654  to  require  that  a  party  give 
timely  notice  of  the  party's  intent  to 
argue  that  an  opponent  has  abandoned,  . 
suppressed,  or  concealed  an  actual 
reduction  to  practice.  Section  1.632 
specifies  the  time  within  which  the 
notice  shall  be  filed. 

Three  changes  have  been  made  in 
§  1.658.  The  language  "paragraph  (a)  of 
the  section"  in  the  last  sentence  of 
9  1.658(b)  has  been  changed  to 
"paragraph  (a)  of  this  section".  The  "(i)" 
in  the  first  sentence  of  9  1.658(c)  has 
been  changed  to  "(j)"  in  view  of  the 
addition  of  9  1.633(j).  In  the  notice  of 


collectively  v/ou\d  prima  facie  entitle 
the  applicant  to  judgment  on  priority 


9  1.617(g).  The  language  "before  the 
examiner-in-chief '  in  the  third  sentence 


to  'copy  of  the  first  drawmg  .  In  tne 
second  sentence,  "copy  of  the  written 
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proposed  rulemaking,  the  second 
sentence  of  9  1.658(c)  reads;  "A  party, 
other  than  a  party  awarded  a  favorable 
judgment  as  to  all  counts,  who  could 
have  properly  moved,  but  failed  to 
move,  under  9§  1-633  or  1.634,  shall  be 
estopped  to  lake  ex  parte  or  enter  partes 
action  in  the  Patent  and  Trademark 
Office  after  the  interference  which  is 
inconsistent  with  the  party's  failure  to 
properly  move."  This  sentence  has  been 
changed  to  read:  "A  losing  party  who 
could  have  properly  moved,  but  failed  to 
move,  under  9  1.633  or  1.634,  shall  be 
estopped  to  take  ex  parte  or  inter  partes 
action  in  the  Patent  and  Trademark 
Office  after  the  interference  which  is 
inconsistent  with  that  parly's  failure  to 
properly  move,  except  that  a  losing 
party  shall  not  be  estopped  with  respect 
to  any  claims  which  correspond,  or 
properly  could  have  corresponded,  to  a 
count  as  to  which  that  party  was 
awarded  a  favorable  judgment." 

Several  changes  have  been  made  in 
§  1.662.  In  9  1.662(a),  the  word 
"construed"  has  been  changed  to 
"treated."  The  first  sentence  of 
9  1.662(c)  in  the  notice  of  proposed 
rulemaking  read:  'The  filing  of  a 
statutory  disclaimer  under  35  U.S.C.  253 
by  a  patentee  will  not  be  treated  as  a 
request  for  entry  of  an  adverse  judgment 
against  the  patentee,  but  will  delete  any 
statutorily  disclaimed  claims  from  being 
involved  in  the  interference."  That  first 
sentence  has  been  changed  to  read: 
"The  filing  of  a  statutory  disclaimer 
under  35  U.S.C.  253  by  a  patentee  will 
delete  any  statutorily  disclaimed  claims 
from  being  involved  in  the  interference." 
The  second  sentence  of  9  1.6G2(c)  in  the 
notice  of  proposed  rulemaking  read:  "A 
statutory  disclaimer  of  any  claim 
involved  in  an  interference  shall  in 
subsequent  proceedings  have  the  same 
effect  with  respect  to  the  patentee  as  an 
adverse  judgment."  That  second 
sentence  has  been  changed  to  read;  "A 
statutory  disclaimer  will  not  be  treated 
as  a  request  for  entry  of  an  adverse 
judgment  against  the  patentee  unless  it 
results  in  the  deletion  of  all  patent 
claims  corresponding  to  a  count."  In 
view  of  this  change,  proposed  9  1.662(dj 
has  been  deleted  as  unnecessary,  and  a 
change  has  also  been  made  in  9  1.11(a) 
to  delete  any  reference  to  a  termination 
of  an  interference  by  any  means  other 
than  judgment. 

The  last  sentence  of  9  l-671{g|  has 
been  changed  from  "The  motion  shall 
describe  the  general  nature  and  show 
the  admissibility  in  the  interference  of 
the  testimony,  document,  or  thing  "  to: 
"The  motion  shall  describe  the  general 
nature  and  the  relevance  of  the 
testimony,  document,  or  thing." 

Three  changes  have  been  made  to 


9  1.672(b).  In  the  second  sentence  after 
"witness  by  affidavit  shall"  the 
following  has  been  added:  ",  prior  to  the 
close  of  the  party's  relevant  testimony 
period."  The  language  "file  an  affidavit" 
has  been  changed  to  "file  and  scr\-e  an 
affidavit."  The  following  has  been 
added  after  the  third  sentence:  "A  party 
shall  not  be  entitled  to  rely  on  any 
document  referred  to  in  the  affidavit 
unless  a  copy  of  the  document  is  filed 
with  the  affidavit.  A  party  shall  not  be 
entitled  to  rely  on  anything  mentioned  in 
the  affidavit  unless  the  opponent  is 
given  reasonable  access  to  the  thing.  A 
thing  is  something  other  than  a 
document." 

Several  changes  have  been  made  in 
9  1 .673(b).  The  introductory  sentence  of 
paragraph  (b)  ("Unless  the  parties  agree 
otherwise,  at  least  three  days  prior  to 
the  conference  required  by  paragraph  (g) 
of  this  section,  a  party  shall  serve,  but 
not  file,  the  following:"]  has  been 
changed  to  read:  "Unless  the  parties 
agree  otherwise,  a  party  shall  serve,  but 
not  file,  at  least  three  days  prior  to  the 
conference  required  by  paragraph  (g)  of 
this  section,  if  service  is  made  by  hand 
or  "Express  Mail,"  or  at  least  ten  days 
prior  to  the  conference  if  service  is  made 
by  any  other  means,  the  following;"  In 
9  1.673(b)(1)  the  word  "copy"  has  been 
changed  to  "list  and  copy." 

In  the  last  sentence  of  9  l-675(d).  the 
language  "signed  by  the  witness  in  the 
presence  of  any  notary"  has  been 
'changed  to  read  "signed  by  the  witness 
in  the  form  of  (1)  an  affidavit  in  the 
presence  of  any  notary  or  (2)  a 
declaration."  This  change  conforms 
9  1.675(d)  to  9  1-68. 

In  9  1.682(a)(4),  ",  where  appropriate." 
has  been  added  prior  to  "be 
accompanied"  and  "(9  1.671(d))"  has 
been  added  after  "printed  publication." 

The  word  "admissible"  in  9  1.684(a)(4) 
has  been  changed  to  "revelant." 

The  following  sentence  has  been 
deleted  from  9  1.687(b):  "If  the  witness 
refuses  to  produce  a  requested 
document  or  thing,  the  party  may  file  a 
motion  (9  1-635)  for  additional  discovery 
under  paragraph  (c)  of  this  section." 

Section  1.688  has  been  revised  to  more 
clearly  describe  how  a  party  may 
introduce  in  evidence  an  answer  to  a 
request  for  admission  or  an  answer  to  a 
written  interrogatory.v 

Analysis  of  Comments 

Eighteen  written  comments  were 
received.  Three  individuals  testified  at  a 
hearing  held  on  May  15,  1984.  The 
following  is  an  analysis  of  the  written 
comments  and  the  oral  comments  made 
at  the  hearing. 

One  comment  suggested  that  91-8  not 


be  amended  to  exclude  from  the 
certificate  of  mailing  practice  a  paper  in 
an  interference  which  an  examiner-in- 
chief  orders  to  be  filed  by  hand  or 
"Express  Mail."  The  comment  argues 
that  "[s]ome  parties  might  not  have  an 
attorney  in  the  Washington  area  or  they 
may  live  in  an  area  not  serviced  by 
Express  Mail."  The  suggestion  is  not 
being  adopted.  Experience  has  shown 
that  there  are  situations  in  interferences 
where  it  is  desirable  to  have  and  the 
parties  need  a  prompt  ruling  on  a 
written  motion.  It  is  difficult  for  an 
examiner-in-chief  to  render  a  prompt 
ruling  if  the  motion  and  any  opposition 
are  not  promptly  served  and  filed.  In 
those  situations  where  a  party  has  no 
Washington,  D.C.  metropolitan  area 
attorney  or  where  a  party  resides  in  an 
area  not  served  by  "Express  Mail,"  it 
may  not  be  possible  to  hand-file  or  use 
"Express  Mail."  The  examiner-in-chief 
would  then  exercise  discretion  by  not 
invoking  the  exception  of  new 
subparagraph  (xii)  of  9  1.8(a). 

One  comment  suggested  that  it  would 
be  clearer  if  the  fee  for  a  petition  in  an 
interference  and  the  fee  for  a  request  for 
reconsideration  of  a  decision  on  petition 
in  an  interference  were  set  out  In 
9  1.17(h)  as  separate  items.  This 
suggestion  has  been  adopted  and  the 
two  fees  have  been  set  out  in  9  1.17(h) 
as  separate  items. 

A  suggestion  was  made  that  a 
reference  be  made  in  9  1-136  to  9  1-611 
rather  than  9  l-610(a).  The  suggestion  is 
being  adopted,  because  a  reference  to 
9  1.611  is  believed  to  be  more 
appropriate.  Once  an  interference  is 
declared  involving  an  application,  ex 
parte  prosecution  of  the  application  is 
suspended  and  the  applicant  need  not 
respond  to  any  PTO  action  outstanding 
as  of  the  date  the  interference  is 
declared. 

One  comment  made  the  following 
remark  concerning  9  1196:  "I  do  not 
understand  the  need  or  desire  of  the 
PTO  to  start  the  time  to  appeal  to  a 
Court  from  a  PTO  final  decision  on  one 
claim,  while  PTO  action  is  continuing  on 
a  second  claim."  As  explained  in  the 
notice  of  proposed  rulemaking  (49  FR 
3770,  columns  2-3;  1039  O.G.  20-21;  1039 
TMOG  20-21),  when  there  are  further 
proceedings  before  the  examiner 
following  a  decision  by  the  Board  of 
Patent  Appeals  and  Interferences, 
judicial  review  is  not  appropriate. 
Hence,  under  9  1-196.  the  PTO  will  not 
start  a  time  for  seeking  judicial  review 
of  a  PTO  decision  on  one  claim  while 
PTO  action  is  continuing  on  another 
claim.  The  last  sentences  of  9  1.196(b)(1) 
and  9  1.196(d)  authorize  the  Board  to 
enter  an  order  making  its  decision  final 
as  to  one  claim  when  remand 
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proceedings  as  to  another  claim  result  in 
a  favorable  decision  for  the  applicant. 
Section  1.196  is  intended  to  eliminate 
piecemeal  appeals. 

With  respect  to  9  1.292(c].  one 
commentator  said:  "[a]  party  should  be 
able  to  raise  public  use  and  [on]  sale 
issues  at  any  stage  [of  an  interference 
proceeding]  provided  the  issue  is  raised 
in  a  timely  manner  after  learning  of  the 
use  of  sale."  Public  use  and  on  sale 
issues  are  to  be  raised  in  interferences 
by  way  of  a  preliminary  motion  under 
S  1.633(a].  If  a  motion  under  S  1.633(a) 
caiuiot  be  timely  filed,  a  belated  motion 
may  be  Hied  provided  the  moving  party 
complies  with  the  provisions  of 
S  1.645(b].  Whether  or  not  a  belated 
motion  will  be  accepted  where  a  public 
use  or  sale  is  discovered  after  the  time 
for  filing  S  1.633(a)  motions  which  has 
passed  will  manifestly  depend  on  the 
facts  of  a  given  case. 

One  comment  suggested  that  the 
language  "speedy,  and  inexpensive"  be 
deleted  from  the  second  sentence  of  the 
preamble  of  8  1.601.  This  suggestion  is 
not  being  adopted.  The  second  sentence 
of  the  preamble  of  S  1.601  provides  that 
the  rules  "shall  be  construed  to  secure 
the  just  speedy,  and  inexpensive 
determination  of  every  interference." 
The  provision  is  modeled  in  part  after 
the  second  sentence  of  Rule  1  of  the 
Federal  Rules  of  Civil  Procedure  which 
states  that  the  Federal  Rules  "shall  be 
construed  to  secure  the  just,  speedy,  and 
inexpensive  determination  of  every 
action."  The  "just  speedy,  and 
inexpensive  determination"  provision  of 
S  1.601  will  prove  useful  in  construing 
other  provisions  in  the  rules. 

Two  comments  received  which 
suggested  a  change  in  language  in 
§  1.601(j).  One  comment  correctly  noted 
that  "[i]f  even  one  claim  of  each  party 
defines  the  same  patentable  invention, 
there  is  an  interference-in-fact."  The 
comment  went  on  to  correctly  note  that 
"(t]he  remaining  claims  can  be  disposed 
of  by  a  motion  under  S  1.633(c)(4)."  A 
second  comment  noted  that  under  the 
deRnition  proposed,  all  the  claims  of 
both  parties  corresponding  to  a  count 
must  define  the  same  patentable 
invention.  The  comment  went  on  to 
correctly  note  the  intent  of  the  PTO  is, 
however,  that  an  interference-in-fact 
exists  if  at  least  one  of  the  claims  of  a 
party  corresponding  to  a  count  defines 
the  same  patentable  invention  as  one  of 
the  corresponding  claims  of  an 
opponent.  In  view  of  the  suggestions 
made  in  the  two  comments,  {  1.601(j) 
has  been  changed  to  state  that  an 
interference-in-fact  exists  when  at  least 
one  claim  of  a  party  which  corresponds 
to  a  count  and  at  least  one  claim  of  an 


opponent  which  corresponds  to  the 
count  defmes  the  same  patentable 
invention. 

Two  comments  were  received  which 
suggested  that  the  language  "earliest 
filing  date"  in  9  1.601(m)  be  changd  to 
read  "earliest  elective  filing  date."  The 
suggestion  is  not  being  adopted.  Section 
1.601(m)  defines  "senior  party."  The 
definition  of  "senior  party"  in  9  1.601(m) 
is  consistent  with  current  practice  and  is 
intended  to  codify  current  practice.  In 
an  interference  where  there  are  no 
benefit  applications,  the  "senior  party" 
is  the  party  with  the  earliest  "filing 
date."  There  are  interferences  where  a 
party  may  be  "senior"  with  respect  to  a 
first  count  based  on  the  filing  dates  of 
the  applications  involved  in  the 
interference  and  "junior"  with  respect  to 
a  second  count  because  the  opponent  is 
entitled  to  benefit  of  an  earlier 
application  as  to  the  second  count  only. 
Under  these  circumstances  in  the  past, 
the  PTO  has  designated  the  party  who  is 
"senior"  based  on  the  filing  dates  of  the 
applications  involved  as  the  "senior 
party."  The  designation  of  the  party  as 
"senior  party"  is  for  procedural 
purposes  only,  i.e.,  setting  who  takes 
testimony  first,  and  does  not  affect 
which  party  has  the  burden  of  proof. 
Section  1.601(m)  preserves  this  past 
practice. 

Comments  were  received  regarding 
9  1.601(n)  which  defines  "same 
patentable  invention"  and  "separate 
patentable  invention."  One  written 
comment  suggested  that  9  1.601(n)  be 
deleted.  The  commentator  appeared  at 
the  hearing  and  also  urged  orally  that 
9  1.601  (n)  be  deleted.  The  suggestion  is 
not  being  adopted.  In  view  of  the  nature 
of  the  comment  and  the  importance  of 
the  definitions  in  9  1.601(n),  the  written 
comment  is  reproduced  in  its  entirety: 

Comment:  The  paragraph  to  be  deleted 
contains  an  explicit  definition  of  both  "same 
patentable  invention"  and  "separate 
patentable  invention".  It  requires  application 
of  a  two-prong  test  for  determining 
"sameness"  or  "separateness".  Two 
inventions  are  considered  to  l>e  the  "same 
patentable  invention"  when  they  are  the 
same  under  35  U.S.C.  102  or  obvious  variants 
under  35  U.S.C.  103  when  one  is  considered 
as  "prior  art"  with  respect  to  the  other. 
Application  of  this  standard  may  lead  to 
results  which  are  anomalous  or  in  conflict 
with  statutory  requirements  if,  as  the 
proposed  rules  apparently  assume,  the  award 
of  priority  as  to  counts  embodying  "separate 
patentable  inventions"  will  inherently  and 
finally  resolve  the  question  of  entitlement  to 
a  patent  as  between  the  parties  on  involved 
claims  corresponding  to  those  counts.  Three 
specific  problems  with  the  definition  of  Rule 
601(n)  have  been  identified  as  follows: 

(1)  If  the  standard  of  separate  patentability 
as  between  two  counts  is  applied  on  a  mutual 
basis  (i.e..  Invention  A  must  l>e  separately 


patentable  from  Invention  B  considered  as 
prior  art  and  Invention  B  must  be  separately 
patentable  from  Invention  A  considered  as 
prior  art),  then  the  conduct  of  interferences 
with  separate  counts  directed  to  both  a 
generic  invention  and  an  included  specific 
embodiment  thereof  (i.e.,  a  species)  are 
frustrated.  If,  however,  such  mutuality  is  not 
applied  (i.e.,  if  Invention  A  is  the  existing 
count,  then  a  count  directed  to  Invention  B  is 
proper  so  long  as  Invention  B  would  be 
considered  patentable  over  Invention  A  as 
prior  art),  then  a  number  of  irreconcilable 
anomalies  in  count  modi^cation  through 
preliminary  motions  practice  will  be 
manifest. 

(2)  "Separate  patentability"  as  a  non- 
obviousness  issue  is  in  every  context  except 
interference  practice  before  the  PTO 
determined  with  finality  only  when  an 
affirmative  determination  has  been  reached 
or  the  applicant  elects  to  discontinue  further 
prosecution  of  any  applications  embodying 
the  invention  or  to  admit  obviousness. 
Because  in  the  ex  parte  context  an  applicant 
may  continue  to  marshal  additional  evidence 
supportive  of  non-obviousness  until  separate 
patentability  over  a  prior  art  invention  has 
been  established,  "separate  patentability"  is 
always  a  fluid  concept  where  ultimate 
resolution  can  neither  be  predicted  nor 
foreclosed.  On  certain  cases  interference 
proceedings  under  the  proposed  rules  will  be 
conducted  and  judgment  rendered  on  the 
assumption  of  a  lack  of  "separate 
patentability",  which  would  ordinarily  be 
subject  to  change  or  rebuttal  as  additional 
argument,  evidence  or  other  supportive 
activity  of  non-obviousness  were  marshalled. 
Ttius,  simply  determining  a  proposed  count  is 
not  yet  "separately  patentable"  for  the 
purposes  of  count  formation  ought  not  to 
foreclose  post-interference  reconsideration  of 
separate  patenlabilty  questions  when  the 
party  proposing  the  count  would  not  have 
been  foreclosed  on  priority  grounds. 

(3)  The  underlying  assumption  that 
"separate  patentability"  is  to  be  established 
under  the  proposed  rules  for  one  invention 
when  a  second  invention  is  considered  as 
"prior  art"  does  not  have  any  necessary 
correspondence  to  the  effect  of  an  adverse 
judgment  in  an  interference  on  the  question 
of  priority.  While  a  lost  count  in  interference 
is  not  patentable  to  the  loser,  the  lost  count 
will  be  considered  as  "prior  art"  against  the 
losing  party  only  if  the  status  of  prior  art  for 
the  purposes  of  35  U.S.C.  103  is  established 
by  the  record  in  the  interference,  (i.e..  by 
representing  a  prior  invention  of  another 
made  in  the  United  States,  not  abandoned, 
suppressed  or  concealed  under  38  U.S.C.  102). 
A  pariy  entitled  to  priority  for  a  count  under 
the  benefit  provisions  of  35  U.S.C.  119  creates 
no  "prior  art"  under  35  U.S.C.  102(g)/l03 
against  his  opponent.  Separate  counts  ought 
not  to  be  created  or  denied  in  an  interference 
on  the  basis  of  a  rule  which  fails  to  account 
for  whether  the  interference  record  will 
conrirm  the  assumption  in  the  definition  that 
a  lost  count  will  become  "prior  art". 

The  following  examples  are  provided  as 
indicative  of  perceived  difficulties  in  the 
application  of  the  definition  embodied  in  Rule 
601  (n): 


Three  chang«!S  have  been  made  to 


One  comment  suggested  that  9  1-8  not       as  to  one  claim  when  remand 
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Example  A:  Rule  601(n)  is  applied  in  a 
mutuality  sense  to  an  interference  where  the 
existing  count  (Invention  A)  is  a  broad  genus 
over  organic  compounds.  Both  parties 
disclose  a  species  (Invention  B)  which  one  of 
the  parties  alleges  represents  a  "selection 
invention",  i.e.,  is  neither  anticipated  by  the 
genus  nor  obvious  therefrom.  The  party 
proposing  to  add  a  species  count  to  Invention 
B  must  demonstrate  that  the  genus  was 
neither  the  same  as  nor  obvious  in  view  of 
the  species,  an  impossibility  since  disclosure 
of  the  species  anticipates  the  genus  under  35 
U.S.C.  102.  In  effect,  no  party  could  ever 
propose  sub-generic  or  species  counts 
included  within  broader  generic  counts.  Since 
ali  potential  patentability  and  priority 
questions  with  respect  to  possible  sub- 
genecic  and  species  claims  are  intended  to  be 
resolved  in  the  unified  patentability/priority 
proceedings,  loss  of  such  a  broad  generic 
count  might  be  construed  as  estopping  the 
losing  party  from  arguing  entitlement  to  a 
patent  for  species  and  sub-genera  within  the 
lost  count.  Since  proof  of  a  single  species  is 
dispositive  of  the  question  of  priority  as  to  a 
genus,  no  matter  how  large,  this  is  a  more 
severe  result  than  would  appear  to  be  proper 
or  intended. 

Example  B.  Under  the  facts  of  Example  A. 
if  the  standard  under  which  the  propriety  for 
including  a  second  sub-generic  or  species 
count  is  merely  that  the  proposed  count  must 
be  non-obvious  over  the  existing  count 
considered  as  prior  art,  then,  an  interference 
could  conceivably  proceed  with  both  the 
generic  and  the  species  count  in  the 
interference.  The  usual  criteria  for  "selection 
inventions"  could  be  employed.  However, 
when  an  interference  is  declared  with  a 
species  count  embodying  Invention  A,  then 
utilization  of  a  test  requiring  that  a  proposed 
count  be  non-obvious  over  the  existing  count 
as  prior  art  leads  literally  to  the  conclusion 
that  a  proposed  count  to  a  generic  Invention 
B  is  anticipated  by  the  existing  species  count 
and  therefore  may  not  be  added  to  the 
interference.  This  artificial  distinction  can 
certainly  not  have  been  intended,  and  yet  the 
rules  provide  no  clear  indication  of  which 
result  is  the  "correct"  one  or  whether  another 
test  will  be  employed,  e.g.,  the  narrower 
count  need  only  be  non-obvious  over  the 
broader  count. 

Example  C:  A  party  moves  to  substitute 
two  sub-generic  counts  to  allegedly 
separately  patentable  inventions,  Inventions 
A  and  Invention  B.  in  place  of  a  broad 
generic  count  to  the  "Markush"  group  of 
Invention  A  and  Invention  B.  The  party 
alleges  Invention  B  has  surprising  and 
unexpected  properties  over  Invention  A  and 
is  separately  patentable  thereover  Because. 
'  however,  a  consideration  of  Invention  B  as 
"prior  art"  suggests  Invention  A  would  not  be 
non-obvious  thereover,  the  motion  is  denied. 
The  moving  party  establishes  priority  as  to 
Invention  B,  but  loses  the  sole  count  of  the 
interference  to  an  opponent  who  filed  a 
foreign  application  disclosing  a  single  species 
from  Invention  A.  The  result  is  that  the 
moving  party  with  clear  evidence  of  priority 
apparently  loses  the  right  to  patent  an 
invention  on  the  technicality  of  "count 
formation"  in  interference.  The  result  is 
substantially  more  severe  than  had  he  been 
simply  faced  with  a  statutory  bar! 


Example  Lh.  The  senior  party,  a  foreign 
apphcant,  relies  on  a  priority  application 
disclosing  Elmbodiment  A.  Subsequently  the 
junior  party  files  a  United  States  application 
directed  "to  an  Embodiment  B.  Thereafter  both 
parties  file  apphcations  in  the  United  States 
disclosing  a  generic  invention  including  both 
Embodinr.ents  A  and  E  An  interference  is 
declared  on  the  generic  invention  and  the 
junior  party  moves  to  sulwtitute  two  counts, 
one  count  to  Embodiment  A  and  a  second 
count  to  Embodiment  B  on  the  ground  that 
they  represent  separate  patentable 
inventions.  Since  the  junior  party's  invention 
date  for  Embodiment  B  is  after  the  senior 
party's  priority  date,  the  junior  party  will  be 
obliged  to  concede  priority  on  the  sole  count 
in  the  interference  unless  his  motion  to 
substitute  counts  is  granted. 

Accordingly,  the  junior  party  undertakes 
laboratory  tests  which  indicate  that  both 
Embodiments  A  and  B  achieve  substantially 
the  same  result  in  substantially  the  same 
manner  without  any  significant  differences  in 
effectiveness.  Without  evidence  of  separate 
patentability  to  support  the  motion  to 
substitute,  the  junior  party  is  unsuccessful 
and  priority  is  awarded  to  the  senior  party. 

The  junior  party  abandons  his  claim  to  the 
generic  invention  of  the  lost  count,  but 
persists  in  his  assertion  he  is  entitled  to  a 
patent  on  Embodiment  B  since  the 
interference  record  indicates  no  actual 
priority  for  this  embodiment  in  favor  of  the 
senior  party.  Ultimately,  the  junior  party 
obtains  evidence  that  Embodiment  B  is 
unexpectedly  more  useful  than  anticipated  in 
a  commercial  setting,  while  Embodiment  A  is 
substantially  unsuitable  for  practical  use  in  a 
commercial  setting. 

Is  the  junior  party  entitied  to  a  patent 
notwithstanding  the  disposition  of  the  issue 
of  its  separate  patentability  in  an  inter  partes 
proceeding?  If  indeed,  the  junior  party  would 
be  entitled  to  such  a  patent,  must  a  second 
interference  now  be  declared  with  the  senior 
party  to  again  litigate  the  issue  of  priority? 
Had  the  junior  party  failed  to  have  made  the 
motion  to  substitute  counts  in  view  of  his 
utter  lack  of  supporting  evidence  of  separate 
patentability,  would  the  estoppel  under  37 
CFR  1.653(c)  have  applied?  Finally,  would  the 
ends  of  justice  be  better  served  by  a  standard 
for  count  formation  which  could  be  finally 
determined  contempKjraneously  with  the 
fihng  of  the  preliminary  motions  themselves? 
All  of  these  questions  suggest  that  the 
utilization  of  a  fluid  concept  such  as  non- 
obviousness  as  the  basis  for  count  forma  Uon 
will  give  u.nintended  and  unsupportable 
results  in  situations  where  the  lack  of 
separate  patentability  is  prematurely 
assumed. 

Example  E:  In  the  scenario  of  Example  D. 
the  non-entitlement  to  contest  Embodiment  B 
as  a  separate  count  was  premised  on  a  failure 
to  demonstrate  that  Embodiment  B  was  non- 
obvious  over  Elmbodiment  A  considered  as 
prior  art  However,  an  award  of  priority  to 
the  senior  party  based  on  the  disclosure  of 
Elmbodiment  A  in  a  foreign  priority 
application  does  not  render  Embodiment  A 
as  available  prior  art  (35  U.S.C.  102(g)/103) 
inasmuch  as  Embodiment  A  would  not  have 
been  a  prior  invention  of  another  made  in  the 
United  Slates  which  had  not  been 


abandoned,  suppressed  or  concealed.  The 
junior  party's  entitlement  to  a  patent  on 
Embodiment  B  should  depend,  therefore, 
solely  on  his  entitlement  to  priority  with 
respect  to  Embodiment  B.  Priority  is  a 
necessary  condition  for  entitlement  to  a 
patent  since  both  parties  disclose  the 
embodiment  and  a  sufficient  condition  since 
regardless  of  the  party  entitled  to  priority  on 
Emlx>diment  A,  it  should  not  become 
obviousness-generating  prior  art.  Therefore, 
any  standard  or  count  formation  which  fails 
to  reach  the  result  of  the  junior  party  is 
entitled  to  contest  priority  and  a  patent  on 
Embodiment  B  is  contrary  to  current 
statutory  requirements  for  entitlement  to  a 
patent. 

The  proposed  rules  attempt  to  rationally 
define  counts  in  an  interference  so  that  the 
judgment  in  the  interference  settles  all 
questions  of  entitlement  to  a  patent.  This  not 
only  cannot  be  done  prospectively,  but 
should  not  be  done  at  alL  Judgment  should  be 
made  on  claims,  not  counts  and 
unpatentability  determinaUons  made  against 
a  party  subject  to  the  normal  ex  parte 
standard  that  additional  evidence  of  non- 
obviousness,  or  other  evidence  or 
patentability  wholly  independent  of  priority 
itself,  could  compel  a  reconsideration  of  the 
judgment  of  unpatentability. 

With  respect  to  paragraph  (1)  of  the 
comment  the  standard  of  patentability 
will  not  be  applied  "on  a  mutual  basis." 
Thus,  if  a  species  is  patentable  over  a 
genus,  the  species  is  a  "separate 
patentable  invention"  from  the  genus. 
Compare  In  re  Taub,  348  F.2d  556. 146 
USPQ  384  (CCPA 1965)  (fluorine  species 
might  be  patentable  over  genus  of 
Markush  group  of  hydrogen  and 
halogen).  A  first  count  to  a  genus  and  a 
second  count  to  a  species  which  is 
patentable  over  the  genus  may  properly 
appear  in  an  interference.  See  e.g., 
Example  4.  The  comment  suggests  that  if 
"such  mutuality  is  not  applied  •  *  • 
then  a  number  of  irreconcilable 
anomalies  •  *  *  vvill  be  manifest"  The 
urged  "irreconcilable  anomalies"  are  not 
readily  apparent  to  the  PTO. 

The  PTO  disagrees  with  the  concept 
expressed  in  paragraph  (2)  of  the 
comment  that  there  should  be  "post- 
interference  reconsideration  of  separate 
patentability."  One  of  the  prinripal 
objects  of  Pub.  L,  98-622  and  these  new 
rules  is  to  encourage  complete 
determination  of  all  rights  between 
parties  in  an  interference  and  to  avoid 
post-interference  reconsideration  in  an 
ex  parte  environment  of  issues  which 
were  or  could  have  been  raised  inter 
partes  in  an  interference. 

The  commentator  remarks  in 
paragraph  (3)  of  the  comment  that  "(aj 
party  entitled  to  priority  for  a  count 
under  the  benefit  of  35  U.S.C.  119 
creates  no  'prior  art'  under  35  U.S.C. 
I02(g)/103  against  his  opponent  In  re 


one  claim  of  a  party  which  corresponds 
to  a  count  and  at  least  one  claim  of  an 


as  between  two  counts  is  applied  on  a  mutual 
basis  (i.e..  Invention  A  must  be  separately 


application  of  the  definition  embodied  in  Rule 
601(n): 
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McKellin.  529  F.2d  1324. 188  USPQ  428 
(CCPA  1976),  arguable  provides  support 
for  the  commentator's  remark.  It  should 
be  noted,  however,  that  in  defining 
"same  patentable  invention"  and 
"separate  patentable  invention"  in 
S  1.6(n(n],  the  PTO  is  not  establishing  a 
new  definition  of  "prior  art."  Rather,  the 
PTO  is  providing  deHntions  which  will 
determine — both  initially  and  ultimately 
in  an  interference — how  claims  in  an 
application  or  patent  will  be  designated 
to  correspond  to  counts.  See  §S  1-603 
and  1.606.  Examples  1-19  illustrate  how 
the  PTO  proposes  to  initially  designate 
claims  to  correspond  to  counts.  The 
designation  of  claims  to  correspond  (or 
not  correspond)  to  a  count  is  significant 
because,  as  noted  by  the  plurality 
opinion  in  McKellin,  529  F.2d  at  1327, 
188  USPQ  at  432:  "(ajn  applicant  (or 
patentee)  who  has  lost  an  interference  is 
not  entitled  to  claims  which  correspond 
to  the  subject  matter  of  the  counts,  of 
the  interference."  Section  1.658(c)  estops 
a  party  from  obtaining  a  claim  which 
could  have  been  added  and  which 
would  have  been  designated  to 
correspond  to  the  lost  count.  The 
definitions  of  "same  patentable 
invention"  and  "separate  patentable 
invention"  in  5  1  601(n),  the  availability 
of  motions  to  designate  or  not  designate 
claims  as  corresponding  to  a  count 
under  9  1.633(c),  and  the  estoppel 
provisions  of  S  1.658(c)  provide  the  basis 
for  accomplishing  the  PTO's  objective  of 
resolving  inter  partes  in  a  single 
proceeding  all  issues  which  are  or  could 
have  been  raised  between  parties  in  an 
interference. 

Examples  illustrate  how  §§  1.601(n), 
1.633(c)  and  1.658(c)  accomplish  the 
PTO's  objective. 

Example  32.  Application  AV  discloses 
engines  in  general  and  in  particular  a  6- 
cylinder  engine.  Application  AV 
contains  only  claim  1  (engine). 
Application  AW  discloses  engines  in 
general,  but  does  not  specifically 
disclose  a  6-cylinder  engine.  Application 
AW  contains  only  a  single  claim  3 
(engine).  The  U.S.  "filing  date" 
(§  l.SOllhj)  of  the  AV  application  is 
prior  to  the  U.S.  filing  date  of  the  AW 
application,  but  the  AW  application 
claims  a  foreign  priority  date  under  35 
U.S.C.  119  based  on  an  application  filed 
in  a  foreign  country  prior  to  the  filing 
date  of  the  AV  application.  An 
interference  is  declared.  The  sole  count 
of  the  interference  is  to  "an  engine." 
Claim  1  of  the  AV  application  and  claim 
3  of  the  AW  application  are  designated 
to  correspond  to  the  count.  During  the 
interference,  appUcant  AV  does  not 
move  under  9  1.633(c)(2)  to  add  a  claim 
to  a  6-cylinder  engine  and  to  designate 


the  claim  to  correspond  to  tfie  count. 
Applicant  AW  is  awarded  a  judgment  in 
the  interference  based  on  the  earlier 
filing  date  of  the  foreign  patent 
application.  After  the  interference, 
applicant  AV  adds  claim  2  (6-cylinder 
engine)  to  the  AV  application.  Whether 
AV  would  be  entitled  to  a  patent 
containing  a  claim  to  a  6-cylinder  engine 
will  depend  solely  on  whether  a  6- 
cylinder  engine  is  a  "separate 
patentable  invention"  from  "engine" — 
the  subject  matter  of  the  count.  If  a  6- 
cylinder  engine  is  a  "separate 
patentable  invention"  within  the 
meaning  of  9  1.601(n),  applicant  AV 
could  not  have  successfully  moved 
under  9  1.633(c)(2)  to  add  claim  2  and  to 
designate  it  to  correspond  to  the  count. 
Therefore  applicant  AV  could  obtain  a 
patent  containing  claim  2.  If,  on  the 
other  hand,  a  6-cyIinder  engine  is  not  a 
"separate  patentable  invention,"  claim  2 
of  the  AV  application  would  be  rejected 
on  the  basis  of  interference  estoppel 
because  claim  2  could  have  been  added 
by  a  motion  under  §  1.633(c)(2).  See 
9  1.658(c).  See  also  Example  37. 

Example  33.  This  example  is  basically 
the  same  as  Example  32,  except  that 
application  AV  initially  contains  claim  1 
(engine]  and  claim  2  (B^cylinder  engine). 
When  the  interference  is  declared,  both 
claims  1  and  2  of  application  AV  are 
designated  to  correspond  to  the  count. 
During  the  interference,  applicant  AV 
does  not  move  under  9  1.633(c)(4)  to 
designate  claim  2  as  not  corresponding 
to  the  count.  A  judgment  in  the 
interference  is  entered  for  applicant  AW 
based  on  the  earlier  filing  date  of  the 
foreign  patent  application.  After  the 
interference,  applicant  AV  would  not  be 
able  to  obtain  a  patent  containing  claim 
2,  because  that  claim  was  designated  to 
correspond  to  a  count  and  entry  of  the 
judgment  constitutes  a  final  decision  by 
the  PTO  refusing  to  grant  applicant  AV 
a  patent  containing  claim  2. 

In  the  written  comment,  Examples  A 
through  E  were  set  out  to  illustrate  what 
the  commentator  believed  were 
"perceived  difficulties."  Thase  examples 
are  set  out  above  and  are  analyzed 
below. 

Analysis  of  Commentator's  Example 
A.  Example  A  does  not  describe  any 
practice  under  these  rules,  because 
"same  patentable  invention"  and 
"separate  patentable  invention"  under 
9  1.601(n)  are  not  intended  to  be 
"applied  in  a  mutuality  sense."  Where  a 
first  count  is  to  a  genus  and  a  second 
count  is  to  a  species  within  the  scope  of 
the  genus,  there  may  be  two  counts  if 
the  species  is  separately  patentable 
from  the  genus.  The  species  is 
"invention  A"  referred  to  in  9  1.601(n); 


the  genus  is  "invention  B"  referred  to  in 
9  1.601(n). 
Analysis  of  Commentator's  Example 

B.  Commentator's  Example  B  suggests — 
incorrectly — that  if  an  interference  is 
declared  with  a  count  to  a  species  that 
no  motion  under  9  1.633(c)(1)  to  add  a 
count  to  a  genus  can  ever  be  granted.  If 
the  species  ("invention  A"  referred  to  in 
9  1.601(n))  is  not  anticipated  by  or 
obvious  in  view  of  the  genus  ("invention 
B"  referred  to  in  §  1.601(n)),  a  motion  to 
add  a  separate  count  to  the  genus  may 
be  proper.  The  commentator  uses  the 
language  "selection  inventions"  in  both 
Examples  A  and  B.  Insofar  as  the  PTO  is 
aware,  the  language  is  not  a  term  of  art 
in  the  patent  law.  The  PTO  has  not 
ascribed  any  particular  meaning  to  the 
language  in  analyzing  Examples  A  or  B. 

Analysis  of  Commentator's  Example 

C.  The  result  suggested  in 
commentator's  Example  C  can  come  to 
pass  only  if  the  moving  party  accepts  as 
final  the  denial  of  the  motion  to 
substitute  two  "sub-generic  counts"  for 
the  "broad  generic  count."  Unlike 
practice  under  the  rules  which  have 
been  in  effect,  under  these  new  rules  a 
decision  denying  a  motion  to  substitute 
a  count  is  reviewable  by  the  Board  (see 
9  1.640(c)  and  9  1.655(a),  second 
sentence).  Additionally,  the  party  could 
seek  judicial  review  (35  U.S.C.  141, 146) 
of  any  final  decision  by  the  Board. 
However,  if  the  party  accepts  as  final 
the  PTO's  determination  that  inventions 
A  and  B  are  the  "same  patentable 
invention,"  the  party  would  be 
precluded  from  obtaining  a  patent  to 
invention  B.  After  the  interference  is 
terminated,  the  only  conceivable  way 
that  the  moving  party  could  seek  to 
obtain  a  patent  containing  claims  to 
invention  B  would  be  to  first 
successfully  move  to  reopen  the 
interference  for  the  purpose  of 
presenting  additional  evidence.  If  the 
motion  to  reopen  is  granted  (and  it 
would  be  expected  that  such  a  motion 
will  rarely  be  granted),  the  moving  parly 
would  then  have  to  successfully 
establish  that  invention  A  and  invention 
B  are  not  the  same  patentable  invention. 
The  Fro  will  continue  to  follow  the 
general  guidelines  of  4  Rivise  &  Caesar, 
Interference  Law  and  Practice,  section 
821  et  seq.  (Michie  Co.  1948),  in 
determining  motions  to  reopen  an 
interference  after  entry  of  judgment.  It 
should  be  additionally  noted  that 
interferences  in  which  a  judgment  has 
been  entered  by  a  district  court  in  an 
action  brought  under  35  U.S.C.  146  or  a 
mandate  has  been  entered  by  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
(35  U.S.C.  141  or  28  U.S.C.  1295(a)(4)(C)) 
will  not  be  reopened  until  the  district 


substantially  more  severe  than  had  ne  been 
simply  faced  with  a  statutory  bar! 


Deen  a  pnor  inveniion  oi  anoiner  maae  in  uie 
United  States  which  had  not  been 


I02(g)/103  against  his  opponent.  In  re 
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court  vacates  its  judgment  and/or  the 
Federal  Circuit  withdraws  its  mandate. 
Analysis  of  Commentator's  Example 
D.  Several  questions  asked  in  the 
commentator's  Example  D  can  be 
answered  as  follows: 

Question:  Is  the  junior  party  entitled 
to  a  patent  notwithstanding  the 
disposition  of  the  issue  of  its  separate 
patentability  in  an  inter  partes 
proceeding?  Answer:  No.  The  junior 
party  should  have  presented  the 
"evidence  that  Embodiment  B  is 
unexpectedly  more  useful  than 
anticipated  in  a  commercial  setting" 
during  the  interference.  The  PTO 
expects  to  resolve  issues  inter  partes  in 
the  interference.  If  the  PTO  was  to 
permit  the  evidence  to  be  presented 
after  the  interference  is  terminated  and 
after  ex  parte  prosecution  resumes,  a 
principal  purpose  of  the  overall  change 
to  interference  practice  would  be 
defeated.  It  may  be  unfortunate  that  the 
evidence  was  not  known  to  the  junior 
party.  However,  it  may  also  be  true  that 
the  winning  part^'— had  the  evidence 
been  presented  in  the  interference — 
could  have  produced  probative  counter- 
evidence.  Why  should  the  winning  party 
be  put  to  the  expense  of  a  second 
interference? 

Question:  If  indeed,  the  junior  party 
would  be  entitled  to  such  a  patent,  must 
a  second  interference  now  be  declared 
with  the  senior  party  to  again  litigate  the 
issue  of  priority?  Answer:  The  premise 
in  the  question  is  not  correct.  "The  junior 
party  is  not  entitled  to  a  patent  to 
Embodiment  B  and  therefore  there  will 
not  be  a  second  interference. 

Question:  Had  the  junior  party  failed 
to  have  made  the  motion  to  substitute 
counts  in  view  of  his  utter  lack  of 
supporting  evidence  of  separate 
patentability,  would  the  estoppel  under 
37  CFR  1.658(c)  have  applied?  Answer- 
Yes,  unless  the  junior  party  can 
successfully  move  to  reopen  the 
interference. 

Question:  Would  the  ends  of  justice 
be  better  served  by  a  standard  for  count 
formation  which  could  be  finally 
determined  contemporaneously  with  the 
filing  of  the  preliminary  motions 
themselves?  Answer:  While  the  question 
is  not  fully  understood,  it  should  be 
recognized  that  counts  will  initially  be 
formed  when  an  interference  is  declared 
and  are  subject  to  being  changed  by  a 
motion  (9  1.633(c))  or  by  the  Board 
(9  1.640(c)  and  9  1.655,  second  sentence). 
The  correctness  of  the  PTO's  ultimate 
decision  on  what  counts  should  be  is 
subject  to  judicial  review  (35  U.S.C.  141, 
146). 

Analysis  of  Commentator's  Example 
E.  The  PTO.  without  agreeing  or 
disagreeing  with  all  of  the 


commentator's  statements  in  Example  E, 
disagrees  with  any  ultimate  conclusion 
that  the  junior  party  is  entitled  to  a 
patent  on  Embodiment  B  and  that  such  a 
result  "is  contrary  to  current  statutory 
requirements  for  entitlement  to  a 
patent."  Interference  estoppel  precludes 
granting  a  patent  claiming  Embodiment 
B  to  the  junior  party  even  if  Embodiment 
A  is  not  prior  art  with  respect  to 
Embodiment  B. 

One  comment  asked  whether 
"invention  A"  and  "invention  B" 
mentioned  in  9  1.601(n)  "refer  to  the 
entire  scope  of  subject  matter  recited  in 
a  claim  or  to  the  disclosed 
embodiment(s)  supporting  the  claim  (a 
la  In  re  Vogel.  [422  F.2d  438,]  164  USPQ 
619  (CCPA  1970))?"  The  question  is 
somewhat  difficult,  if  not  impossible,  to 
answer  in  the  abstract.  Whether 
"invention  A"  refers  to  the  entire  scope 
or  to  the  embodiments  which  support  a 
claim  is  not  controlling  under  these  new 
rules.  One  fundamental  change  being 
made  unde  the  new  rules  is  that 
judgments  will  be  in  the  form  of  whether 
an  applicant  or  patentee  is  or  is  not 
entiUed  to  a  claim.  In  the  past,  the  Board 
of  Patent  Interferences  has  entered  an 
"award  of  priority."  The  use  of  an 
"award  of  priority"  does  not  always 
accurately  express  the  "judgment" 
entered  in  many  interferences.  See  e.g., 
Applegate  v.  Scherer,  332  F.2d  571,  573 
n.  1. 141  USPQ  796,  798  n.  1  (CCPA  1964). 
Whether  an  applicant  or  patentee  is  or 
is  not  entitled  to  a  particular  claim  in 
any  given  interference  will  depend  on 
many  factors,  some  of  which  include  the 
scope  of  the  claim,  the  scope  of  the 
opponent's  claim,  and  the  prior  art.  An 
example  illustrates  the  point. 

Example  34.  Applicant  AX  discloses 
an  apparatus  having  fastening  means. 
The  specific  means  disclosed  are  rivets. 
Applicant  AY  discloses  a  similar 
apparatus  having  fastening  means.  The 
specific  means  disclosed  are  a  nut  and 
bolt.  The  prior  art  reveals  that  items 
have  been  fastened  with  numerous 
fastening  means  including  both  rivets 
and  nuts  and  bolts.  In  determining 
whether  AX's  apparatus  with  rivet 
fastening  means  is  the  "same  patentable 
invention"  as  AY's  apparatus  with  nut 
and  bolt  fastening  means,  it  would  be 
proper  to  consider  the  specific 
apparatus  disclosed  by  AX.  the  specific 
apparatus  disclosed  by  AY,  the  fact  that 
both  AX  and  AY  disclose  the  use  of 
"fastening  means"  broadly,  and  the 
prior  art  which  shows  rivets  and  nuts 
and  bolts  to  be  known  fastening  means. 

One  comment  suggested  that  the  last 
sentence  of  9  1.604(b)  and  the  last 
sentence  of  91.607(c)  be  deleted  in  view 
of  a  proposed  rule  (910.23(c)(7);  49  FR 
10028;  49  FR  33809}  which  defines 


"misconduct"  as  including  "[kjnowingly 
withholding  from  the  Office  information 
identifying  a  patent  or  application  of 
another  from  which  one  or  more  claims 
have  been  copied."  The  proposed  rule  is 
still  being  considered.  In  any  event,  the 
last  sentences  of  99  1.604(b)  and  1.607(c) 
are  instructions  to  examiners  whereas 
proposed  37  CFR  10.23(c)(7)  defines 
misconduct  for  those  registered  to 
practice  before  the  PTO.  Another 
comment  suggested  deletion  of 
-9  1.604(b)  because  "existing  rules  [37 
CFR  1.56]  already  provide  a  duty  of 
disclosure  of  subject  matter  material  to 
examination."  There  is  no  inconsistency 
between  the  rule  relating  to  the  duty  of 
disclosure  and  9  1-604.  The  comment 
also  suggested  that  by  identifying 
another  application,  an  applicant  "might 
be  construed  as  having  admitted  that 
the  claims"  of  the  other  application  are 
directed  to  the  same  patentable 
invention  as  the  claims  in  the 
applicant's  application.  The  filing  of 
such  a  paper  is  a  statement  by  the 
applicant  that  the  claims  presented  are 
known  to  the  applicant  \o  define  the 
same  patentable  invention"  (emphasis 
added).  If  an  applicant  wishes  to  call 
another  application  to  the  attention  of 
an  examiner  and  the  applicant  believes 
that  the  other  apphcation  does  not  claim 
the  same  patentable  invention,  but 
nevertheless  may  be  relevant  within  the 
meaning  of  37  CFR  1.56,  the  applicant 
may  identify  the  other  applications  and 
at  the  same  time  state  why  the  invention 
claimed  in  the  othA'  application  is  not 
the  same  patentable  invention  as  the 
invention  claimed  in  the  applicant's 
application.  For  the  reasons  given,  the 
suggestions  made  in  the  two  comments 
are  not  being  adopted. 

Three  comments  relating  to  9  1-605 
were  received.  One  comment  suggested 
that  the  language  "or  substantially  the 
same  as  the  suggested  claim"  be  deleted 
from  the  third  sentence  of  91-605.  The 
suggestion  is  being  adopted  to  the  extent 
that  the  language  "a  claim  which  is  the 
same  or  substantially  the  same  as"  is 
being  deleted.  Under  9  1-605,  when  the 
examiner  requests  an  applicant  to  copy 
a  suggested  claim,  the  applicant  will  be 
required  to  copy  verbatim  the  claim 
suggested  by  the  examiner.  A  second 
comment  suggested  that  the  second  and 
third  sentences  of  9  1-605  be  changed  to 
read  as  follows: 

The  applicant  to  whom  the  claim  is 
suggested  shall  amend  the  application  by 
presenting  the  suggested  claim,  or  shall 
identify  in  the  application  one  or  more 
pending  claims  which  the  applicant  regards 
as  being  directed  to  th^  same  or  substantially 
the  same  invention  as  the  suggested  claim, 
within  a  time  specified  by  the  Examiner,  not 


move  under  S  1.633(c)(2]  to  add  a  claim 
to  a  6-cylinder  engine  and  to  designate 


from  the  genus.  The  species  is 
"invention  A"  referred  to  in  S  1.601(n); 


(35  U.S.C.  141  or  28  U.S.C.  1295(a)(4)(C)) 
will  not  be  reopened  until  the  district 
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less  than  thirty  days.  Failure  or  refusal  of  an 
applicant  to  timely  present  a  claim  or  to 
timely  identify  one  or  more  claims  which  are 
directed  to  the  same  or  substantially  the 
same  invention  as  the  suggested  claim  shHll 
be  taken  without  further  action  as  a 
disclaimer  by  the  applicant  of  the  invention 
defined  by  the  suggested  claim. 

A  third  comment  suggested  that  the 
second  and  third  sentences  of  {1-605  fail 
to  take  into  accoimt  die  case  where  an 
applicant  is  already  claiming  the 
invention.  The  third  comment  suggested 
addition  of  the  following  at  the  end  of 
the  third  sentence  of  §  l.e05{a):  ",  unless 
the  application  already  contains  claims 
to  the  same  patentable  invention."  The 
suggestions  made  in  the  second  and 
third  comments  are  not  being  adopted 
as  such.  However,  the  following 
sentence  is  being  added  as  the  fourth 
sentence  of  §1-605:  "At  the  time  the 
suggested  claim  hi  presented,  the 
applicant  may  also:  (1)  Call  the 
examiner's  attention  to  other  claims 
already  in  the  appl'cation  or  which  are 
presented  with  the  suggested  claim  and 
(2)  explain  why  the  other  claims  would 
be  more  apf^priate  to  be  included  in 
any  interference  which  may  be 
declared."  A  major  deficiency  of  the 
suggestions  made  in  the  second  and 
third  conunents  was  the  inability  of  the 
pro  to  efficiently  and  effectively  handle 
situations  where  the  applicant  (1) 
Presents  a  claim  which  is  "substantially 
the  same  as"  the  suggested  claim  or  (2) 
points  to  a  claim  already  in  the 
application  and  the  examiner  is  of  the 
opinion  that  the  claim  is  not  to  the  same 
patentable  invention.  Under  those 
circumstances,  the  examiner  could  not 
properly  declare  an  interference. 
Accordingly,  the  applicant  will  be 
required  to  present  verbatim  the 
suggested  claim.  The  applicant  may, 
however,  also  present  any  other  claim 
which  the  applicant  believes  is  more 
appropri^ite  Alternatively,  the 
applicant,  in  addition  to  presenting 
verbatim  the  suggested  claim,  may  also 
call  the  examiner's  attention  to  a  claim 
already  in  the  application  which  the 
applicant  believes  is  more  appropriate 
for  interference  purposes.  In  either  case, 
the  applicant  must  explain  to  the 
examiner  why  a  claim  other  than  the 
suggested  claim  is  more  appropriate  for 
inclusion  in  the  interference.  Upon 
consideration  of  the  suggested  claim  and 
the  applicant's  alternative  claims  and 
any  explanation,  the  examiner  is  in  a 
position  to  forward  the  application  to 
the  Board  for  declaration  of  an 
interference.  If  the  applicant  is 
disaatis£ed  with  the  claims  of  the 
applicatioa  designated  to  correspond  to 
the  count,  the  applicant  may  file  an 
appropriate  motion  under  S  1.633(c). 


Two  comments  were  received  which 
suggested  that  the  last  sentence  of 
S  1.606  is  not  entirely  clear.  One 
comment  suggested  that  the  language  in 
the  last  sentence  which  reads:  "to  define 
one  patentable  invention"  be  changed  to 
read:  "not  to  contain  separate 
patentable  invention."  "This  suggestion  is 
being  adopted.  The  use  of  the  language 
"one  patentable  invention"  was 
unfortunate  and  rendered  the  actual 
intent  of  the  rule  unclear.  Under  §  1.606, 
at  the  time  an  interference  is  declared  a 
rebuttable  presumption  will  exist  that 
any  patent  claim  designated  to 
correspond  to  a  count  does  not  embrace 
separate  patentable  inventions. 
Moreover,  at  the  time  the  interference  is 
declared,  no  count  will  be  narrower  in 
scope  than  the  broadest  patent  claim 
designated  to  correspond  to  that  count. 
The  presumption  is  rebuttable  and  may 
be  challenged  and  overcome  by  a 
motion  under  S  1.633(c).  Examples  17 
and  18  illustrate  practice  under  9  1.606. 

Two  comments  were  received 
discussing  §  1.607.  A  first  comment 
suggested  that  the  word  "must"  in  the 
first  sentence  of  §  1.607(c)  be  changed  to 
"shall".  The  suggestion  is  being  adopted. 
Use  of  "shall"  makes  \  1.607(c) 
consistent  with  S  1.604(b).  A  second 
comment  asked  the  following  question: 

If  the  examiner  determines  that  the 
applicant's  claim  is  patentable  but  that  there 
is  no  interfering  subject  matter,  and  the 
examiner  accordingly  allows  the  claim  but 
refuses  to  declare  an  interference,  is  that 
determination  appealable  (to  the  Board  of 
Appeals  and  Interferences  under  35  U.S  C. 
1.134]? 

The  commentator  suggests  that  "such  a 
determination"  is  appealable  and 
rationale  in  support  of  the 
commentator's  position  appears  in 
Gholz,  Board  of  Appeals  Jurisdiction 
Over  Appeals  from  Decisions  by 
Primary  Examiners  Refusir^j  to  Institute 
Interferences  on  Modified  or  Phantom 
Counts.  64  J.  Pat  Off.  Soc'y  651  (1982). 
At  the  hearing,  the  commentator  orally 
unjed  that  the  rules  be  amended  to 
permit  an  appeal  to  the  Board  when  an 
examiner  allows  a  claim,  but  refuses  to 
declare  an  interference  involving  the 
allowed  claim.  The  suggestion  is  not 
being  adopted.  A  decision  by  an 
examiner  to  allow  a  claim,  but  not  to 
declare  an  interference  involving  the 
allowed  claim,  is  petitionable  and  not 
appealable.  See  Cholz,  supra.ai  652  n.l3. 
The  rule  being  suggested  would  enlarge 
the  jurisdiction  of  the  Board.  Action  by 
Congress  would  be  necessary  to 
accomplish  what  is  embodied  in  the 
suggestion. 

Several  written  comments  and  one 
oral  presentation  at  the  hearing  were 


made  concerning  {  1.608.  One  comment 
suggested  that  i  1.608  be  expanded  to 
provide  for  summary  judgment  in 
interferences  involving  applications 
where  the  earlier  of  the  filing  date  or 
effective  filing  date  of  one  apphcation 
was  three  months  earlier  than  the  date 
of  the  other  application.  This  suggestion 
is  not  being  adopted.  Ordinarily, 
interferences  are  not  declared  between 
applications  having  effective  dates  more 
than  three  months  apart.  Moreover, 
expanding  summary  judgment 
proceedings  to  application-application 
interferences  would  result  in  delay  in 
resolving  interferences.  Currently  in 
application-patent  summary  judgment 
proceedings  under  37  CFR  1.204(c),  very 
few  summary  judgments  are  entered 
against  applicants  who  are  junior  to  a 
patentee  by  more  than  three  months. 
There  is  no  reason  to  expect  that  a 
significant  number  of  summary 
judgments  would  be  entered  in 
application-application  interferences.  As 
noted  in  the  notice  of  proposed 
rulemaking,  the  PTO  has  already 
declined  to  expand  summary  judgment 
proceedings  to  cases  where  a  patentee 
is  junior  to  an  applicant  by  more  than 
three  months.  See  49  FR  3775  (paragraph 
bridging  columns  1  and  2);  1039  O.G.  34; 
1039  TMOG  34;  27  BNA  319. 

Two  written  comments  were  received 
which  suggested  that  {  1.608(b)  should 
be  more  specific  in  indicating  the  kind  of 
evidence  which  should  be  submitted 
when  an  applicant  attempts  to  make  out 
a  prima  facie  case  based  on  priority  of 
invention.  The  suggestions  in  the 
comments  are  being  adopted.  The 
following  sentence  has  been  added  to 
S  1.6C8(b): 

Where  the  basis  upton  which  an  applicant 
is  entitled  to  judgment  relative  to  a  patentee 
is  priority  of  invention,  the  evidence  shall 
include  atTidavits  by  the  applicant  if 
possible,  and  one  or  more  corroborating 
witnesses,  supported  by  documentary 
evidence,  if  available,  each  setting  out  a 
factual  description  of  act*  ahd  circumstances 
performed  or  observed  by  tlie  affiant,  which 
collectively  would  prima  facie  entitle  the 
applicant  to  judgment  on  priority  with  respect 
to  the  earlier  of  the  filing  date  or  effective 
Tiling  date  of  the  patent. 

Similar  language  appears  in  the  current 
rule:  37  CFR  1.204(c).  The  PTO  agrees 
entirely  with  the  following  discussion 
made  by  one  commentator 

The  material  added  to  Rule  e08(b}  currently 
appears  in  existing  37  CFR  1.204(c).  A 
comparison  of  the  existing  language  of  37 
CFR  1.204(c)  with  the  proposed  rule  might  be 
construed  as  suggesting  that  the  allegations 
which  are  now  expressly  required  where 
priority  is  an  issue  will  be  changed, 
specifically  relaxed  in  some  manner.  Since 
under  proposed  Rule  617  this  deariy  is  not 


nnaiysis  oj  ^ommeniuiur s  hauih/jic 
E.  The  PTO,  without  agreeing  or 
disagreeing  with  all  of  the 


of  a  proposed  rule  (510.23(c)(7);  49  FR 
10028;  49  FR  33809)  which  defines 


the  same  invention  as  the  suggested  claim, 
within  a  time  specified  by  the  Examiner,  not 
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the  case,  the  proposed  addition  to  Rule  608(b) 
should  assist  the  practitioner  in 
understanding  the  intent  of  the  PTO. 

The  commentator  has  accurately 
pointed  out  that  the  PTO  intends  to 
apply  a  stricter  standard  for  filing 
additional  evidence  in  summary 
judgment  proceedings  after  an  order  to 
show  cause  has  been  issued.  See  the 
notice  of  proposed  rulemaking.  49  FR 
3775  (column  1);  1039  O.G.  34;  1039 
TMOG  1039;  27  BNA  319  (column  1). 

At  the  hearing,  it  was  suggested  that 
S  1.608  should  encourage  the  use  of  8*4 
by  11  inch  paper  for  affidavits.  This 
suggestion  is  being  adopted  and  the 
following  sentence  has  been  added  to 
S  1.608(b):  'To  facilitate  preparation  of  a 
record  (8  1.653  (g)  and  (h))  for  final 
hearing,  an  applicant  should  file 
affidavits  on  paper  which  is  8V^  X  11 
inches  {21.8  by  27.9  cm.)."  The 
commentator  at  the  hearing  suggested 
that  "many  people  submitting  a  Rule 
608(b)  showing  are  going  to  want  to  rely 
upon  that  showing  under  Rule  672(b)"  in 
those  cases  where  an  interference  is 
allowed  to  proceed.  Use  of  8V4  by  11 
inch  paper  will  facilitate  preparation  of 
the  ultimate  record. 

Two  comments  were  received  with 
respect  to  8  1.609.  The  first  comment 
suggested  that  the  language  "count  or 
counts"  in  8  1.609(b)(1)  be  changed  to 
"proposed  count  or  counts"  and  that 
each  occurrence  of  "the  count"  in 
§  l.e00(b)(2)  be  changed  to  "each 
count",  lie  suggestion  is  being  adopted. 
These  changes  are  editiorial  in  nature 
and  are  designed  to  enhance  the  clarity 
of  the  rule.  A  second  comment  indicated 
that  it  was  not  clear  to  the  commentator 
why  it  was  necessary  under  8  1.609(b)(3) 
for  the  examiner  to  identify  the  claims  in 
an  application  or  patent  which  are 
deemed  to  be  patentable  over  any  count. 
The  commentator  went  on  to  say  that 
the  examiner  "could  probably  readily 
identify  claims  which  would  clearly  be 
unpatentable  over  a  count  and  perhaps 
this  would  be  all  that  is  needed.  If  the 
examiner  simply  said  all  claims  are 
considered  unpatentable  over  the  cotmt, 
what  recourse  does  the  applicant  have  if 
he  disagrees?"  The  purpose  of  having 
the  examiner  identify  all  claims  which 
are  patentable  over  the  count  or  counts 
is  to  place  the  parties  on  notice  that 
those  claims  are  allowable 
notwithstanding  any  decision  in  the 
interference.  Thus,  in  an  interference 
between  Jones  and  Smith  if  the 
examiner  indicates  that  claim  8  of  Jones 
is  patentable  over  the  proposed  count  or 
counts.  Smith  will  know  that  Jones  may 
receive  a  patent  containing  claim  8  even 
if  Smith  wins  the  interference.  This  will 
permit  Smith  to  move  under  5  l-633(c)  to 


add  claim  8  as  corresponding  to  a  count 
if  Smith  believes  claim  8  defines  the 
same  patentable  invention  as  one  of  the 
counts.  Contrary  to  the  suggestion  in  the 
comment  an  examiner  will  not  indicate 
that  a  claim  is  unpatentable  over  a 
count;  rather,  the  examiner  will 
designate  the  claim  to  correspond  to  a 
count  Each  claim  in  a  patent  or 
application  which  is  directed  to  the 
same  patentable  invention  as  a  count 
will  be  designated  to  correspond  to  the 
count.  Under  the  new  practice,  an 
examiner  will  no  longer  have  occasion 
to  indicate  that  a  claim  will  be  rejected 
over  a  lost  count  To  fully  answer  the 
commentator's  question,  if  a  claim  is 
designated  to  correspond  to  a  count  and 
the  applicant  believes  the  claim  does 
not  define  the  same  patentable 
invention  as  the  count,  the  applicant 
may  move  under  5  1.633(c)  to  designate 
the  claim  as  not  corresponding  to  the 
count.  If  the  motion  is  granted,  the 
examiner  would  be  audiorized  to  issue 
the  applicant  a  patent  containing  the 
claim  even  if  the  applicant  loses  the 
interference. 

Several  comments  were  received 
which  discuss  S  1-611.  One  comment 
suggested  addition  of  a  paragraph  (f)  to 
permit  expanded  summary  judgment 
proceedings  in  application-application 
interferences.  Since  expanded  summary 
judgment  proceedings  are  not 
contemplated,  the  suggestion  is  not 
being  adopted.  See  the  discussion  above 
under  analysis  of  comments  of 
5  1.608(b).  Two  comments  suggested 
that  5  1.611(c)(8),  which  provides  that  a 
notice  declaring  the  interference  shall 
specify  among  other  things  the  "order  of 
the  parties,"  fails  to  take  into  accoimt 
the  fact  one  party  may  be  "senior"  as  to 
one  count  and  "junior"  as  to  another 
count.  As  explained  above  in  connection 
with  the  analysis  of  the  comments 
concerning  8l-601(m),  the  "order  of  the 
parties"  is  a  procedural  tool.  It  indicates 
the  "style"  of  the  case — which 
practitioners  are  encouraged  to  use.  It 
there  are  two  counts  and  one  party  is 
"senior"  as  to  one  count  and  "junior"  as 
to  another  count,  the  party  has  the 
burden  of  proof  as  to  that  count  to 
which  the  party  is  "junior."  See  5  1-657. 
Appropriate  testimony  periods  will  be 
set  (§  1.651(b))  to  accommodate  differing 
burdens  of  proof  in  cases  where  a  party 
is  "senior"  on  one  count  and  "junior"  on 
another  count.  The  suggestions  to 
change  the  meaning  of  "order  of  the 
parties"  era  not  being  adopted.  Another 
comment  suggested  that  8l-611(e)  be 
changed  to  indicate  that  notice  "shall" 
(as  opposed  to  "may")  be  given  in  the 
Official  Gazette  when  an  interference 
has  been  declared  involving  a  patent 


No  useful  purpose  would  be  served  by 
changing  "may"  to  "shall"  inasmuch  as 
the  rights  of  parties  involved  in  an 
interference  are  not  affected  by 
publication  or  non-publication  of  the 
fact  that  a  patent  is  involved  in  the 
interference.  By  5  1611  the  PTO  intends 
to  exercise  discretion  to  publish  in  the 
Official  Gazette  an  identification  of 
patents  which  become  involved  in 
interferences;  however,  the  PTO  does 
not  intend  to  imdertake  an  absolute 
obligation  to  do  so.  The  use  of  "may" 
better  expresses  the  PTO's  intent  behind 
§  1.611(e). 

No  written  comments  were  received 
relating  to  8  1-612.  However,  at  the 
hearing  two  suggestions  were  made 
orally.  The  first  suggestion  was  that 
where  a  "party"  has  obtained  a  copy  of 
his  "opponent's  affidavit  under  8  1-131 
or  8  l-608(b)  (see  8  l-612(b)),  the  party 
should  be  required  to  notify  the 
opponent.  According  to  the  suggestion,  if 
the  opponent  then  intends  to  rely  on  the 
affidavit  (8  1.671(e)],  the  opponent 
would  have  to  "re-serve"  the  affidavit 
on  the  party.  This  suggestion  is  not 
being  adopted.  When  the  party  gains 
access  to  the  affidavit  under  8  l-612(b), 
the  party  may  or  may  not  make  an 
accurate  copy.  On  the  other  hand,  the 
opponent  knows  exactly  those  portions 
of  the  affidavit  upon  which  the  opponent 
intends  to  rely.  After  careful 
consideratioK  the  PTO  believes  on 
balance  that  it  is  better  for  the  opponent 
to  serve  a  copy  of  the  evidence  upon 
which  the  opponent  intends  to  rely. 
Service  avoids  issues  as  to  whether  the 
party  obtained  under  5  1.612(b)  a 
complete  and/or  accurate  copy  of  the 
evidence  upon  which  the  opponent 
intends  to  rely. 

The  second  suggestion  concerning 
8  1.612  made  orally  at  the  hearing  was 
that  a  party  should  have  access  to  an 
opponent's  "predecessor  application, 
even  though  the  application  may  not  be 
relied  upon  for  35  U.S.C.  120  benefit" 
According  to  the  suggestion,  access  to  a 
"predecessor  application"  may  be 
needed  to  uncover  relevant  evidence, 
including  violations  of  37  CFR  1.56. 
Specifically,  the  commentator  called 
attentioh  to  DriscoU  v.  Cebalo.  731  F.2d 
878,  221  USPQ  745  (Fed  Cir.  1984). 
rehearing  denied  mem.  (Fed.  Cir.  July  25, 
1984).  The  suggestion  is  not  being 
adopted.  The  Patent  Statute  (35  U.S.C. 
122)  provides  that  applications  for 
patent  will  be  preserved  in  secrecy  by 
the  PTO  unless  special  circumstances 
are  shown.  Section  1.687(c)  provides  for 
"additional  discovery"  when  required  in 
the  interest  of  justice.  Additional 
discovery  is  believed  to  provide  the 
necessary  pix>cedural  vehicle  for 


appropriate  motion  uider  i  1.633(c). 


oral  preseotation  at  the  hearing  were 


under  proposed  Rule  017  this  clearly  it  aot 
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obtaining  access  to  an  opponent's 
"predecessor  application." 

One  comment  was  received  which 
suggessted  that  the  language  "or 
members  of  the  same  firm  of  attorneys 
and  agents"  be  added  after  "agent"  in 
91.613(b).  The  suggestion  is  being 
adopted  because  it  is  believed  to  malce 
the  rule  clearer. 

One  comment  was  received  which 
said  the  following  with  respect  to 
S  1.616:  "Sanctions  should  not  be  left  to 
the  Examiner-in-Chief  (EIC)  or  BAI 
[Board  of  Patent  Appeals  and 
Interferences) — This  Rule  is 
unnecessary  and  should  be  deleted.  An 
alternative  would  be  to  give  sanction 
power  only  to  the  BAI."  The  suggestion 
to  delete  S  1-616  is  not  being  adopted. 
There  are  cases  where  sanctions  are 
warranted.  See  e.g..  Woods  v.  Tsuchiya. 
207  USPQ  228  (Comm'r.  Pat.  1979)  and 
Tezel  v.  Bellantoni.  188  USPQ  688 
(Bd.Pat.Int.  1975).  The  PTO  continues  to 
believe  that  imposition  of  a  sanction 
(except  judgment)  by  a  single  examiner- 
in-chief  is  appropriate.  In  any  event,  a 
party  may  ask  a  3-member  panel  of  the 
Board  to  reconsider  any  sanction  which 
may  be  imposed  by  a  single  examiner- 
in-chief.  See  S  1.640(c). 

Several  written  and  oral  comments 
were  received  regarding  §  1.617. 

One  oral  comment  made  at  the 
hearing  suggested  that  "it  should  be 
explicitly  stated  in  Rule  617(a)  that  the 
decision  of  the  examiner-in-chief  to 
permit  the  interference  to  proceed  is 
without  prejudice  to  the  right  of  any 
other  party  to  attack  the  sufficiency  of 
the  Rule  608(b)  showing  when  offered  as 
Rule  672  testimony."  The  suggestion  is 
not  being  adopted.  While  no  explicit 
statement  to  that  effect  will  be  placed  in 
%  1.617(a),  it  necessarily  follows  that  any 
opponent  may  attack  the  sufficiency  of 
an  applicant's  showing  under  S  1.608(b) 
when  that  showing  is  presented  as 
evidence  under  §  1.672.  In  summary 
judgment  proceedings,  all  an  applicant 
need  do  is  make  out  a  prima  facie  case. 
If  the  interference  is  allowed  to  proceed 
in  the  normal  manner,  the  applicant 
must  prove  priority  by  a  preponderance 
of  evidence  (when  the  application  and 
the  patent  are  copending)  or  beyond  a 
reasonable  doubt  (when  the  application 
was  filed  after  the  patent  issued). 
Manifestly,  the  burden  in  summary 
judgment  proceedings  is  not  as  strict  as 
the  btu^en  in  proceedings  following 
summary  judgment.  Breuer  v. 
DeMarinis.  558  F.2d  22,  28, 194  USPQ 
308.  313  (CCPA  1977)  and  Schwab  v. 
Pittman.  451  F.2d  637.  640, 172  USPQ  69, 
71  (CCPA  1971). 

Several  conunents  suggested  that  an 
applicant  should  be  permitted  as  a 
matter  of  right  to  file  a  reply  to  any 


statement  Hied  by  any  opponent  under 
(  1.617(d).  The  suggestion  that  a  reply  be 
permitted  is  being  adopted.  Accordingly, 
9  1.617(e)  has  been  changed  to  read: 
"[w]ithin  a  time  authorized  by  the 
examiner-in-chief,  an  applicant  may  file 
a  reply  to  any  statement  filed  by  any 
opponent."  Some  of  the  comments 
indicated  that  the  applicant  should  be 
able  to  reply  to  a  statement  by  a 
patentee  or  another  opponent.  The 
language  "any  opponent"  in  {  1.617(e)  is 
intended  to  include  both  the  patentee 
and  any  other  opponent.  The  change  in 
the  last  sentence  of  9  1.617(h)  of 
"patentee"  to  "any  opponent"  is 
intended  to  make  clear  that  all  parties 
may  appear  at  a  hearing  if  the  applicant 
requests  a  hearing. 

One  comment  suggested  that  the 
patentee  (and  presumably  any  other 
opponent]  should  be  allowed  to  present 
"evidence"  during  summary  judgment 
proceedings.  This  suggestion  is  not  being 
adopted.  A  change  in  the  second 
sentence  of  9  1.617(d)  is  intended  to 
make  clear  that  opponents  may  file 
statements  in  response  to  an  applicant's 
"response,"  but  the  statement  "shall  be 
limited  to  discussing  why  all  the 
evidence  presented  by  the  applicant 
does  not  overcome  the  reasons  given  by 
the  examiner-in-chief  for  issuing  the 
order  to  show  cause."  The  PTO  does  not 
intend  to  expand  summary  judgment 
proceedings  into  a  "mini-interference." 
An  applicant  presents  evidence  under 
9  1.608(b).  If  the  examiner-in-chief  finds 
that  evidence  insufficient,  an  order  to 
show  cause  stating  reasons  for  the 
insufficiency  is  issued.  An  applicant 
may  respond  and.  if  appropriate,  file 
"additional  evidence."  The  PTO  intends 
to  be  rather  strict  in  permitting  the  filing 
of  new  evidence.  After  the  applicant 
responds  (with  or  without  additional 
evidence),  any  opponent  may  file  a 
statement.  In  the  statement,  the 
opponent  should  be  free  to  comment  on 
all  the  evidence  (original  and  additional) 
which  the  applicant  presents.  Compare 
In  re  Plockinger.  481  F.2d  1327, 179 
USPQ  103  (CCPA  1973).  Under  9  1.617(d) 
the  opponent  may  not  urge  a  rationale 
for  summary  judgment  which  does  not 
appear  in  the  order  to  show  cause 
issued  by  the  examiner-in-chief. 
However,  it  is  not  the  PTO's  intent  to 
interpret  9  1.617(d)  in  the  narrow 
manner  the  Court  of  Customs  and  Patent 
Appeals  interpreted  37  CFR  1.204(c)  in 
Kahl  V.  Scoville.  609  F.2d  991,  995-996. 
203  USPQ  652,  656  [headnote  6]  (CCPA 
1979).  An  example  will  illustrate  how 
the  PTO  intends  to  interpret  9  1.617(d). 

Example  35.  An  applicant  copies 
claims  fi'om  a  patent  and  is  required  to 
submit  a  showing  under  9  1.608(b).  Upon 
review  of  the  showing  under  9  1.608(b), 


the  examiner-in-chief  concludes  that  the 
showing  fails  to  make  out  a  prima  facie 
case  of  priority,  because  applicant  has 
failed  to  show  an  actual  reduction  to 
practice.  Applicant  files  a  response  and 
includes  additional  evidence  which 
purports  to  show  an  actual  reduction  to 
practice.  The  patentee  then  files  a 
statement  in  which  two  arguments  are 
made.  First,  patentee  argues  that  the 
additional  evidence  has  not  been 
properly  authenticated.  Second, 
patentee  argues  that  even  if  apphcant 
has  shown  an  actual  reduction  to 
practice,  summary  judgment  is 
nevertheless  appropriate  because 
applicant  suppressed  and  concealed 
after  the  actual  reduction  to  practice. 
The  first  argument  is  proper,  but  the 
second  argument  is  not.  A  patentee  may 
comment  on  the  sufficiency  of  the 
applicant's  evidence.  Fairness,  however, 
dictates  that  summary  judgment  be 
granted  only  after  fair  notice  in  the 
order  to  show  cause..  Accordingly, 
sunmiary  judgment  will  not  be  based  on 
a  rationale  raised  by  a  patentee  in  a 
statement  which  does  not  correspond  to 
the  rationale  used  by  the  examiner-in- 
chief  in  the  order  to  show  cause. 

A  change  has  been  made  in  9  1.617(a) 
and  9  l-617(g)  to  make  clear  that  once 
summary  judgment  proceedings  have 
concluded,  an  interference  will  proceed 
"in  the  normal  manner."  The  change  is 
intended  to  codify  the  decisions  in 
Walsh  v.  Sakai,  167  USPQ  465  (Comm'r. 
Pat.  1967)  and  Ing  v.  Chiou,  207  USPQ 
321  (Comm'r.  Pat.  1979).  This  change  is 
further  discussed  in  the  discussion  of  the 
comments  received  with  respect  to 
9  1.635. 

One  comment  was  received  which 
indicated  that  9  1.618: 

needs  qualification.  It  may  be  appropriate  to 
resubmit  certain  papers  (See  also  l.e44(d)  last 
sentence). 

The  precise  "qualification"  needed  was 
not  set  forth  in  the  comment.  Likewise, 
no  example  of  "certain  papers"  was  set 
forth.  Under  the  circumstances,  the  PTO 
declines  to  make  any  change  in  9  1-618. 

Several  comments  were  received 
which  discussed  the  rules  relating  to 
preliminary  statements. 

Three  comments  were  received  which 
suggested  that  9  1.622(a)  be  amended  to 
"take  into  account  several  court 
decisions  holding  that  joint  inventors 
need  not  be  joint  inventors  of  [the 
subject  matter  of]  all  claims."  Changes 
have  been  made  in  9  l-622(a)  consistent 
with  the  amendment  to  35  U.S.C.  116 
made  by  Pub.  L  98-622. 

One  comment  was  critical  of 
99  1.623(c);  1.624(c);  and  1.625(c). 
because  9  1.628(b]  does  not  cover  the 


II  smiin  wins  ine  uiienerence.  lais  wiu 
permit  Smith  to  move  under  9  1.633(c)  to 


i^jjiciui  ^ju^ciit:  wiicii  nil  iiiiciiciciiuc 

has  been  declared  involving  a  patent. 


necessary  procedural  vehicle  for 
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possibility  that  a  drawing  might  not  be 
available,  e.g..  a  drawing  destroyed  in 
"a  fire."  Section  1.628(b)  has  been 
amended  to  permit  a  party  to  allege  a 
date  when  a  first  drawing  or  first 
written  description  was  made  in  those 
circumstances  where  the  first  drawing 
or  first  written  description  is  not 
available.  The  party  will  be  required:  (1) 
To  show  good  cause  and  explain  in  the 
preliminary  statement  why  a  copy  of  the 
drawing  or  written  description  cannot 
be  attached  to  the  preliminary  statement 
and  (2)  attach  to  the  preliminary 
statement  the  earliest  drawing  or 
written  description  made  in  or 
introduced  into  the  United  States  which 
ia  available.  The  party  would  also  be 
required  to  file  a  motion  to  amend  its 
preliminary  statement  promptly  after  the 
drawing  or  wrritten  description  becomes 
available.  It  is  the  PTOs  intent  by  the 
amendment  9  1.628(b)  to  overrule  the 
holding  of  headnote  [1]  of  Reddy  v. 
Davis.  187  USPQ  386,  388  (Comm'r.Pat. 
1975). 

Another  comment  was  critical  of  the 
language  "conceived"  in  9  1.623(a)(4). 
The  current  rules  do  not  require  a  party 
to  allege  a  conception;  rather,  they 
require  one  to  allege  the  date  of  the 
certain  acts  which,  if  proved,  would 
establish  conception.  See  37  CFR 
1.216(a)(4).  According  to  the 
commentator,  an  allegation  of 
conception  is  "unprovable  and 
meaningless."  The  use  of  "conception" 
in  9  1.623(a)(4)  is  intentional  and  is 
designed  to  permit  a  party  to  "plead" 
the  earliest  date  on  which  it  believes 
conception  occurred.  Contrary  to  the 
suggestion  in  the  comment,  "conception" 
is  not  meaningless  and  may  be  proved 
during  the  testimony  period.  See  Gould 
V.  Schawlow.  363  F.2d  908, 150  USPQ  634 
(CCPA  1966);  Meitzner  v.  Corte,  410  F.2d 
433. 161  USPQ  599  (CCPA  1969);  and 
Mergenthaler  v.  Scudder,  11  App.D.C. 
264, 1897  CD.  724  (D.C.Cir.  1897).  There 
is  no  need  to  prove  "conception"  in  the 
preliminary  statement 

A  preliminary  statement  serves 
several  useful  purposes  in  an 
interference;  (1)  It  serves  to  limit  a 
party's  proofs  as  to  time.  (2)  it  serves  as 
a  vehicle  for  permitting  the  examiner-in- 
chief  or  the  Board  to  issue  orders  to 
show  cause  in  those  cases  where  it 
would  be  futile  to  take  testimony,  and 
(3)  it  serves  as  notice  to  an  opponent  of 
the  case  which  is  alleged  by  a  party. 
Under  the  rules  being  announced  herein, 
the  issues  which  will  be  raised  and 
decided  by  the  Board  at  final  hearing 
are  made  known  during  the 
interlocutory  stage  through:  (a)  The 
preliminary  statement,  (b)  motions 
under  9  1.633  and  decisions  thereon,  and 


(c)  notices  under  9  1.632  of  a  party's 
intent  to  argue  abandonment 
suppression,  or  concealment  Section 
1.632(a)(4)  requires  a  party  to  allege  a 
date  of  conception — it  does  not  require 
proof  of  conception.  The  allegation  puts 
the  opponent  on  notice  that  the  party 
intends  to  prove  conception  as  of  a  date 
no  earlier  than  the  date  alleged  in  the 
preliminary  statement 

One  comment  suggested  that  the  rules 
relating  to  preliminary  statements  are 
deficient  because  they  do  not  permit  one 
to  allege  allegations  concerning  tapes. 
Specifically,  the  commentator  said: 
"What  about  a  taped  transcript  of  an 
invention,  a  practice  being  followed  in  a 
number  of  research  departments  of 
corporations?"  If  making  a  tape  is  the 
last  act  of  conception,  a  party  may 
allege  the  date  the  tape  was  made  as  the 
conception  date  under  9  1.623(a)(4). 

Several  comments  were  received 
which  suggested  that  a  party  should  not 
have  to  allege  derivation  in  a 
preliminary  statement  because  the  party 
may  not  know  derivation  occurred  until 
the  testimony  period.  Section  1.625 
requires  a  party  to  file  a  preliminary 
statement  when  derivation  is  an  issue.  If 
derivation  is  not  known  or  discovered 
prior  to  the  date  the  preliminary 
statement  is  due,  a  party  may  move  to 
amend  the  preliminary  statement  and 
allege  derivation  promptly  after 
existence  of  derivation  is  discovered. 

Several  comments  discussing  9  1.624 
were  received.  One  comment  suggested 
that  9  1.624.(a)(5)  should  require  a  party 
to  state,  where  appropriate,  that  no 
actual  reduction  to  practice  of  an 
invention  made  in  a  foreign  country  was 
introduced  into  the  United  States.  This 
suggestion  is  being  adopted  and  a 
second  sentence  has  been  added  to 
9  1.624(a)(5)  which  provides:  "If  an 
actual  reduction  to  practice  of  the 
invention  was  not  introduced  into  the 
United  States,  the  preliminary  statement 
shall  so  state."  This  sentence  conforms 
9  1.624(a)(5)  to  the  allegation  required  in 
the  second  sentence  of  9  1.623(a)(5). 
Another  comment  suggested  that  the 
language  "in  the  United  States"  be 
inserted  after  "reasonable  diligence"  in 
9  1.624(a)(6)  and  that  all  occurrences  of 
the  language  "was  made"  in  9  l-624(c) 
be  changed  to  "was  introduced  into  the 
United  States".  This  suggestion  is  being 
adopted.  As  noted  in  the  comment 
"[tjhe  changes  .  .  .  are  necessary  to 
clarify  that  for  an  invention  made 
abroad  the  only  relevant  activities  are 
those  which  occur  in  the  United  States." 
See  35  U.S.C.  104. 

One  conunent  asked  "how  does  one 
introduce  'an  actual  reduction  to 
practice  of  the  invention'  in  the  United 


States?"  Breuer  v.  DeMarinis,  558  F2d 
22. 194  USPQ  308  (CCPA  1971). 
illustrates  a  case  where  an  actual 
reduction  to  practice  abroad  was 
introduced  into  the  United  States.  • 

One  comment  suggested  that 
9  1.627(a)  be  changed  to  require 
preliminary  statements  "be  enclosed  in 
an  outer  envelope  addressed  to  the 
Commissioner  of  Patents  and 
Trademarits  and  be  additionally  marked 
Box  Interference — Preliminary 
Statement"  According  to  the  comment 
the  confidentiality  of  preliminary 
statements  "envisioned  under  the 
proposed  rules  would  be  further 
enhanced. ..."  The  suggestion  is  not 
being  adopted.  The  PTO  believes  it  is 
sufficient  if  preliminary  statements  are 
enclosed  in  a  sealed  envelope  as 
specified  in  9  1.627(a).  The  Board  will 
not  permit  access  to  preliminary 
statements  which  have  not  been  ordered 
opened  by  an  examiner-in-chief. 

Several  comments  discussing  9  1-629 
were  received.  One  comment  suggested 
that  the  first  sentence  ("A  preliminary 
statement  should  be  carefully 
prepared.")  should  not  appear  in 
9  1.629(a).  This  suggestion  is  being 
adopted.  The  PTO  agrees  with  the 
commentator  that  the  sentence: 

no  longer  appears  necessary  or  appropriate 
in  the  context  of  rulemaking.  The  remainder 
of  the  paragraph  makes  the  admonition 

redundant  at  best 

Two  comments  were  received  which 
suggested  that  the  word  "normally"  be 
deleted  from  the  last  sentence  of 
9  1.629(d).  The  suggestions  are  not  being 
adopted.  A  preliminary  statement  is  a 
pleading.  The  Board  does  not  evaluate 
or  consider  the  content  of  a  drawing  or 
written  description  prior  to  final  hearing. 
At  final  hearing,  in  fact,  the  Board  will 
only  consider  ^e  drawing  or  written 
description  if  a  party  places  the  drawing 
or  written  description  in  evidence.  The 
word  "normally"  first  appeared  in  37 
CFR  1.223(c),  last  sentence,  in  1978  (see 
e.g.,  973  TMOG  19  (August  1. 1978)).  The 
last  sentence  of  37  CFR  1.223(c)  was 
intended  to  codify  headnote  [2]  of 
Reddy  v.  Davis,  187  USPQ  386  (Comm'r. 
Pat.  1975).  The  word  "normally"  appears 
in  the  rule  to  permit  the  Board  to 
exercise  discretion  to  evaluate  or 
consider  the  content  of  a  drawing  or 
written  description  in  some  unusual  and 
presently  unforeseen  circumstance. 

One  comment  suggested  that  "no 
earlier  than"  in  9  l-629(b)  be  changed  to 
"as  early  as".  The  suggestion  is  being 
adopted  inasmuch  as  it  is  believed  to 
more  clearly  state  the  intent  of  the  rule. 

One  comment  suggested  that 
9  1.629(d)  "is  improper  because  it  fails  to 


dppiicani  snouia  oe  perminea  as  a 
matter  of  ri^t  to  file  a  reply  to  any 


submit  a  showing  under  S  1.608(b).  Upon 
review  of  the  showing  under  S  1.608(b). 


§S  1.623(c);  1.624(c):  and  1.625(c). 
because  S  1.628(b]  does  not  cover  the 
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take  into  account  testimony  which  can 
show  that  a  drawing  and/or  written 
description  were  actually  made  even 
though  the  drawing  and/or  written 
description  are  not  now  available."  A 
change  to  S  1.628(d)  and  addition  of 
"unless  the  party  complies  with 
9  1.628(b)"  to  the  first  sentence  of 
S  1.629(d]  eliminates  the  problem  raised 
by  the  commentator. 

One  comment  discussing  S  l.fi31(a) 
was  received  which  expressed  the  view 
that  a  junior  party  should  be  required  to 
send  a  copy  of  its  preliminary  statement 
to  the  senior  party  even  if  the  senior 
party  does  not  file  a  preliminary 
statement.  According  to  the 
commentator,  the  senior  party  is  prima 
facie  the  first  inventor  and  at  some  time 
it  will  have  to  know  the  earliest  dates 
alleged  by  the  junior  party.  The  rules 
require  all  parties  to  file  a  preliminary 
statement.  If  a  junior  party  does  not  file 
a  preliminary  statement,  it  will  be 
denied  access  to  any  other  preliminary 
statement  which  is  filed.  A  senior  party, 
however,  is  always  entitled  to  access  to 
any  preliminary  statement  filed  by  a 
junior  party.  See  e.g.,  S  1.631(b). 
However,  a  junior  party  will  only  be 
required  to  serve  a  senior  party  who 
files  a  statement. 

Numerous  comments  were  received 
discussing  S  1633. 

One  commentator  asked:  "What  sort 
of  a  judgment  is  in  order  if  a  comit  is  not 
patentable  over  the  prior  art  to  an 
opponent?"  Section  1.633(a)  authorizes  a 
party  to  bring  a  motion  for  judgment  on 
the  ground  that  the  opponent's  claim 
corresponding  to  a  count  is  not 
patentable.  It  is  important  to  note  that 
the  motion  raises  the  patentability  of  the 
opponent's  claim  not  the  count. 
Accordingly,  by  a  motion  under 
S  1.633(a),  a  party  seeks  entry  of  a 
judgment  that  the  opponent  is  not 
entitled  to  a  patent  containing  a  claim 
corresponding  to  a  count.  ^ 

Two  comments  questioned  ine  nature 
of  the  judgment  when  a  motion  ooder 
S  1.633,'b)  IS  granted.  Section  1.633lb) 
authorizes  the  filing  of  a  motion  for 
judgment  on  the  ground  that  there  is  no 
interfereace-in-fact.  If  a  motion  under 
S  1.633(b)  is  granted,  the  judgment 
would  provide  that  each  party  is  entitled 
to  a  patent  containing  that  party's 
claims  corresponding  to  the  count. 
Judgments  in  interferences  under  these 
rules  will  determine  a  party's 
entitlement  or  lack  of  entitlement  to 
claims  corresponding  to  a  count. 

One  comment  expressed  the  hope  that 
"third  party  inventorship"  would  not  be 
made  an  issue  in  interferences.  Contrary 
to  the  hope  expressed  by  the 
commentator,  "third  party  inventorship" 
can  be  made  the  subject  of  a  motion 


under  9  1.633(a).  Any  ground  of 
unpatentability  may  be  made  the  subject 
of  a  motion  under  9  1.633(a)  except:  (1) 
Priority  of  invention  of  the  subject 
matter  of  a  count  by  the  moving  party  as 
against  any  opponent  or  (2)  derivation  of 
the  subject  matter  of  a  count  by  an 
opponent  from  the  moving  party.  It 
should  be  noted  that  under  past 
practice,  third  party  inventorship  has 
not  been  considered  "ancillary"  to 
priority.  Sheffner  v.  Gallo.  515  F.2d  1169, 
185  USPQ  726  (CCPA  1975).  However, 
under  these  rules,  the  question  of 
whether  an  issue  is  "ancillary"  no  longer 
arises.  See  130  Cong.  Rec.  H10528  (daily 
ed.  Oct.  1, 1984)  (statement  by  Rep. 
Kastenmeier).  Pub.  L  98-622  gives  the 
Board  authority  to  consider  priority  and 
patentability.  "Third  party  inventorship 
involves  a  question  of  patentability.  35 
U.S.C.  102(1). 

One  comment  pointed  out  that 
9  1.633(e)  adopts  the  estoppel  rule 
approved  by  the  Court  of  Customs  and 
Patent  Appeals  in  Avery  v.  Chase,  101 
F.2d  205,  40  USPQ  343  (CCPA  1939),  cert, 
denied.  307  U.S.  638  (1939),  while 
rejecting  the  rule  announced  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  International 
Cellucotton  Products  Co.  v.  Coe,  35  F.2d 
869,  30  USPQ  366  (D.C.  Cir.  1936).  See 
also  American  Cyanamid  Co.  v.  Coe,  106 
F.2d  851.  42  USPQ  302  (D.C.  Cir.  1939). 
The  commentator  is  correct  in  noting 
that  the  rules  adopt  the  estoppel  rule 
approved  in  ^4  very  v.  Chase.  The 
following  comment  by  the  CCPA  in  its 
opinion  in  In  re  Shimer,  69  F.2d  556,  558, 
21  USPQ  161. 163  (CCPA  1934), 
accurately  expresses  the  intent  of  the 
PTO  in  promulgating  99  1.633(e)  and 
1.658(c): 

It  may  be  stated  that  this  rule  works  no 
hardship  to  him  who  is  diligent  in  pursuit  of 
his  rights.  When  an  interference  is  declared, 
the  files  of  his  contestants  are  open  to  him. 
He  has  full  cognizance  of  their  disclosures 
and  claims.  So  advised,  it  becomes  his  duty 
to  put  forward  every  claim  he  has.  (Rule 
1.633(e)l .  .  .  affords  him  this  opportunity.  If 
the  rule  be  not  enforced  or  enforceable,  then 
delays  and  litigation  are  greatly  increased.  It 
is  quite  obvious  that  the  doctrine  of  estoppel, 
as  applied  in  these  cases,  results  in  the  better 
conduct  of  the  business  of  the  Patent  [and 
Trademark]  Office  and  in  the  public  good.' 

One  comment  suggested  that  the 
following  be  added  to  the  end  of 
9  1.633(c): 

A  motion  to  add  or  substitute  a  count  shall 
be  construed  as  an  automatic  request  for  the 
benefit  of  any  earlier  application  [niing] 
dates  accorded  the  existing  count,  and  also 
as  encompassed  by  a  contemporaneous 
motion  under  8  1.633  (f)  or  (g),  unless 
indicated  otherwise.  Any  opposition  thereto 
must  be  raised  in  a  motion  opposition 
pursuant  to  1 1.638. 


The  suggestion  is  not  being  adopted.  A 
specific  reference  to  9  1.637(c)  appears 
in  9  1.633(c).  The  provisions  of  9  1.637(c) 
spell  out  in  detail  the  steps  which  a 
moving  party  must  take  in  filing  a 
motion  under  9  1.633(c).  One  of  those 
steps  requires  the  moving  party  to 
request  benefit  of  any  earlier 
application.  The  mere  fact  that  benefit 
has  been  accorded  for  a  "first"  count 
does  not  establish  that  benefit  should  be 
accorded  for  a  "second"  count.  The  PTO 
believes  the  burden  should  be  on  the 
moving  party  to  point  out  where  an 
earlier  application  supports  a  count 
rather  than  placing  the  burden  on  an 
opponent  in  the  first  instance  to  point 
out  where  an  earlier  application  fails  to 
support  particular  subject  matter.  There 
is  no  compelling  reason  to  force  the 
opponent  "to  prove  a  negative."  It 
should  be  noted  that  the  language 
"Where  appropriate,"  has  been  deleted 
in  every  instance  from  91-637  to  make 
clear  that  the  burden  lies  on  the  moving 
party  to  request  benefit  when  that  party 
files  a  motion  under  9  1.633. 

At  the  hearing,  one  individual 
commented  that  9  1.633(a)  is  not  clear  as 
to  whether  a  motion  for  judgment  based 
on  "fraudulent  appropriation  of  the 
moving  party's  invention  by  his 
opponent"  excluded.  The  "fraudulent 
appropriation  of  the  moving  party's 
invention  by  his  opponent"  is 
derivation.  Section  1.633(a)(2)  excludes 
both  "innocent"  derivation  (e.g.,  through 
a  third  party  and  unknown  to  either 
party  in  an  interference)  or  "fraudulent" 
derivation  (e.g.,  where  one  party 
knowingly  takes  the  invention  from  an 
opponent).  In  either  event  if  derivation 
by  an  opponent  of  a  party's  invention  is 
proved,  the  party  will  be  awarded 
judgment. 

One  comment  made  the  following 
statement: 

An  opponent  faced  with  a  motion  for 
judgment  on  the  ground  that  a  count  is 
unpatentable  may  not  be  able  to  prove 
patentability  in  the  short  time  periods. 
Provision  should  be  made  for  extensions  of 
time  in  such  cases. 

Provisions  for  extensions  of  time  are 
made  in  9  1.645. 

One  comment  addressed  Example  23 
which  appeared  in  the  notice  of 
proposed  rulemaking.  Example  23  also 
appears  in  a  slightly  modified  form 
herein  and,  as  modified,  takes  into 
account  discussion  in  the  comment.  The 
commentator  believed  that  the  motion 
mentioned  in  Example  23  should  be 
denied  and  that  a  testimony  period 
should  be  set.  Accordingly  to  the 
commentator,  the  granting  of  the  motion 
would  shift  the  burden  to  the  opponent 
of  the  motion.  The  conunentator's  point 


under  9  1-633  and  decisions  thereon,  and      practice  of  the  invention'  in  the  United         9  1.629(d)  "ia  improper  because  it  fails  to 
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is  well  taken.  Actually,  the  motion 
should  be  deferred  to  final  hearing  and  a 
testimony  period  would  be  set.  In  ruling 
on  motions  under  9  1.633,  it  will  not 
always  be  possible  for  the  examiner-in- 
chief  to  grant  or  deny  outright  a  motion. 
When  testimony  is  needed  to  rule  on  a 
motion,  the  proper  course  of  action  is  to 
defer  a  decision  on  the  motion  to  final 
hearing  and  permit  testimony.  See 
9  1.639(c).  The  moving  party  retains  the 
burden.  If  testimony  is  taken  on 
patentability,  the  parties  would  also 
have  to  take  testimony  on  priority.  With 
all  testimony  at  its  disposal,  the  Board 
would  then  be  in  a  position  to  rule  on  all 
issues  and  award  a  judgment. 

One  comment  asked  how  the  claims 
of  the  parties  would  be  designated  to 
correspond  to  the  counts  if  in  Example 
18  a  motion  to  substitute  Count  2 
(benzene)  and  add  Count  3  (chloroform) 
was  granted.  The  following  Example  36 
ansvvers  the  commentator's  question. 

Example  36.  The  facts  in  this  example 
die  the  same  as  Example  18.  Assume 
that  applicant  AB  believes  that  benzene 
and  chloroform  define  separate 
patentable  inventions.  Applicant  AB 
would  file  a  motion  under  9  1.633(c)(1) 
to  substitute  Count  2  (benzene)  for 
Count  1  (Markush  group  of  benzene  or 
chloroform)  and  add  Count  3 
(chloroform).  If  the  examiner-in-chief 
grants  the  motion,  the  interference 
would  be  redeclared  by  deleting  Count  1 
and  substituting  in  its  place  Counts  2 
and  3.  Claims  1  and  2  of  the  patent  H 
and  claims  11  and  12  of  application  AB 
would  be  designated  to  correspond  to 
Count  2.  Claims  1  and  3  of  patent  H  and 
claims  11  and  13  of  application  AB 
would  be  designated  to  correspond  to 
Count  3.  If  one  party  proves  priority 
with  respect  to  both  benzene  and 
chloroform,  that  party  would  be  entitled 
to  all  claims  in  its  application  or  patent 
corresponding  to  Counts  2  and  3.  The 
other  party  would  not  be  entitled  to  a 
patent  containing  any  claim 
corresponding  to  Counts  2  and  3.  If 
patentee  H  proves  priority  with  respect 
to  benzene  and  applicant  AB  proves 
priority  with  respect  to  chloroform 
(assuming  there  was  no  issue  raised  at 
final  hearing  with  respect  to  the 
patentable  distinctness  of  benzene  and 
chloroform),  the  judgment  would 
provide  that  patentee  H  is  not  entitled  to 
a  patent  with  claims  1  and  3,  but  is 
entitled  to  a  patent  with  claim  2  and  that 
applicant  AB  is  not  entitled  to  a  patent 
with  claims  11  and  12.  but  is  entitled  to 
a  patent  with  claim  13.  If  an  issue  is 
properly  raised  at  final  hearing  as  to 
whether  benzene  and  chloroform  are  the 
same  patentable  invention  and  the 
Board  holds  that  they  are  the  same 


patentable  invention,  the  party  proving 
the  earliest  priority  as  to  either  benzene 
or  chloroform  would  prevail  as  to  all 
claims.  Thus,  if  patentee  H  invented 
benzene  before  applicant  AB  invented 
benzene  or  chloroform,  patentee  H 
would  be  entitled  to  a  patent  containing 
claims  1  through  3  even  if  applicant  AB 
invented  chloroform  before  patentee  H 
invented  chloroform.  Applicant  AB 
would  not  be  entitled  to  a  patent  with 
claims  11  through  13. 

An  oral  comment  was  received  by 
telephone  which  raised  the  question  of 
whether  a  party  is,  or  could  be,  required 
to  present  in  the  party's  application 
every  claim  which  the  party  may  ever 
seek  to  obtain  in  a  patent  based  on  the 
party's  application.  According  to  the 
commentator,  such  a  requirement  would 
prevent  the  party  from  proceeding  ex 
parte  after  the  interference  on  any  claim 
on  which  a  favorable  judgment  was  not 
entered.  It  is  not  the  PTO's  intent  to 
require  a  party  who  is  an  applicant  to 
present  at  the  outset  all  claims  which 
the  party  may  ever  seek  to  obtain  in  a 
patent  based  on  his  application.  Parties 
in  interference  cases  should  recognize, 
however,  that  the  interference  estoppel 
provisions  of  9  1.658(c)  have  been 
expanded  with  the  view  to  eliminating 
much  of  the  ex  parte  maneuvering  which 
has  taken  place  in  the  past  after  an 
interference  is  terminated.  Accordingly, 
a  party  who  fails  to  move  to  place  a 
matter  in  issue  runs  a  considerable  risk 
that  the  party  will  not  be  able  to  raise 
the  issue  ex  parte  after  an  interference 
is  terminated.  Nevertheless,  the  PTO  has 
determined  that  it  will  not,  at  this  time, 
adopt  the  requirement  suggested  by  the 
commentator.  The  commentator  also 
suggested,  contingent  on  his  earlier 
suggestion  being  rejected,  that  the  rules 
provide  that  a  party  be  authorized  to  file 
a  motion  to  require  an  opponent  who  is 
an  applicant  to  add  a  claim  to  the 
opponent's  application  and  to  designate 
the  claim  as  corresponding  to  a  coiint. 
This  suggestion  is  being  adopted  by 
addition  of  9  1.633(c)(5).  Paragraph  (c)(5) 
authorizes  the  filing  of  a  motion  to 
redefine  the  interfering  subject  matter 
by  requiring  an  opponent  who  is  an 
applicant  to  add  a  claim  and  to 
designate  the  claim  to  correspond  to  a 
count.  A  companion  addition  of 
paragraph  (c)(5)  to  9  1-637  sets  out  the 
requirements  of  a  motion  under 
9  1.633(c)(5).  Those  requirements  are: 
the  moving  party  must;  (1)  Propose  a 
claim  to  be  added  to  the  opponent's 
application,  (2)  show  the  patentability  of 
the  claim  to  the  opponent  and  apply  the 
terms  of  the  claim  to  the  disclosure  of 
the  opponent's  application,  (3)  identify 
the  count  to  which  the  proposed  claim 


shall  be  designated  to  correspond,  and 
(4)  show  that  the  proposed  claim  defines 
the  same  patentable  invention  as  the 
count  to  which  it  will  be  designated  to 
correspond.  The  following  example 
illustrates  how  practice  under 
99  1.633(c)(5)  and  1.637(c)(^  is  expected 
to  occur. 

Example  37.  In  this  example,  some  of 
the  facts  set  out  in  Example  32  will  be 
used.  Application  AV  discloses  engines 
and  in  particular  a  6-cylinder  engine. 
Application  AV  contains  only  claim  1 
(engine).  Application  AW  discloses 
engines  in  general,  but  does  not 
specifically  disclose  a  6-cylinder  engine. 
Application  AW  contains  only  a  single 
claim  3  (engine).  Seeing  that  application 
AV  specifically  discloses  a  6-cylinder 
engine  and  believing  that  a  6-cylinder 
engine  is  the  same  patentable  invention 
as  "engine,"  AW  could  move  under 
9  1.633(c)(5)  to  require  appHcant  AV  to 
add  a  claim  (6-cylinder  engine)  and  to 
have  the  claim  designated  to  correspond 
to  the  count  (engine).  Applicant  AV 
could  oppose  on  the  ground  that  a  6- 
cylinder  engine  is  not  the  "same 
patentable  invention"  as  "engine."  If  the 
motion  is  granted,  applicant  AV  would 
be  required  to  add  a  claim  to  6-cylinder 
engine  and  the  claim  would  be 
designated  to  correspond  to  the  count.  If 
applicant  AV  loses  the  interference,  the 
judgment  would  preclude  applicant  AV 
from  obtaining  a  patent  with  claims  to 
"engine"  or  "6-cylinder  engine."  If  the 
motion  is  denied  on  the  basis  that  a  6- 
cylinder  engine  is  not  the  same 
patentable  invention,  applicant  AV 
would  not  be  required  to  present  a  claim 
to  6-cylinder  engine  and  would  be  able 
to  pursue  such  a  claim  ex  parte  even  if 
applicant  AV  loses  the  interference. 

If  an  applicant  is  ordered  by  an 
examiner-in-chief  to  file  an  amendment 
to  present  a  claim  and  the  applicant 
fails  or  refuses  to  timely  present  the 
amendment,  the  failure  or  refusal  will  be 
taken  without  further  action  as  a 
disclaimer  by  the  applicant  of  the 
subject  matter  of  the  claim.  See  the 
second  sentence  of  9  1.640(b)(1). 

At  the  hearing,  one  commentator 
indicated  that  it  is  not  clear  whether 
9  1.635  "would  permit  a  motion  for 
judgment  in  a  situation  where  a  junior 
party's  case-in-chief  fails  as  a  matter  of 
law  to  overcome  a  senior  party's 
effective  filing  date."  Under  the  rules,  it 
is  not  the  intent  of  the  PTO  to  allow  a 
senior  party  to  test  the  sufficiency  of  the 
case-in-chief  of  a  junior  party  prior  to 
final  hearing.  Thus,  a  "motion  for  a 
directed  verdict"  (see  Rule  50(a)  of  the 
Federal  Rules  of  Civil  Procedure)  at  the 
conclusion  of  the  junior  party's  case-in- 
chief  and  prior  to  a  senior  party's  case- 


bummentiiior,    uiira  pany  uiveniursnip 
can  be  made  the  subject  of  a  motion 


must  be  raised  in  a  motion  opposition 
pursuant  to  1 1.638. 


would  shut  tne  burden  to  the  opponent 
of  the  motion.  The  commentator's  point 
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in-chief  is  not  authorized  under  the 
rules.  If  a  senior  party  believes  the  case- 
in-chief of  the  junior  party  is  insufficient 
as  a  matter  of  law.  the  senior  party  may 
elect  to  proceed  immediately  to  final 
hearing.  If  the  senior  party  is  incorrect 
however,  the  senior  party  will  have 
waived  any  right  to  present  any  case-in- 
chief  or  rebuttal.  See  e.g.,  Comstock  v. 
Kroekei  200  USPQ  S4a,  550  n.  4 
(Comm'rPaL  1978);  Lorenian  v. 
Winstead.  127  USPQ  501,  506  (Bd.Pat.lnt. 
1959);  and.  more  recently,  Burson  v. 
CarmichaeL  731  F.2d  849.  221  USPQ  664 
(Fed.  Cir.  1984)  ('There  is  no  support  in 
law  for  repeated  bites  at  the  apple"). 
This  would  be  true  even  if  the  only 
evidence  relied  upon  by  the  junior  party 
is  a  showing  under  1.60B(b).  In  this 
respect  the  rules  codify  the  decision  in 
Walsh  v.  Sakai,  167  USPQ  465 
(Comm'r.Pat  1970). 

Two  comments  were  received  which 
suggested  that  the  twenty-day  period  in 
i  1.636(b)  is  too  short.  It  was  suggested 
that  a  longer  time  period  be  set  and  one 
comment  suggested  thirty  (30)  days.  The 
suggestions  are  not  being  adopted.  The 
time  period  set  for  filing  oppositions  will 
normally  be  set  during  a  telephone 
conference  call  between  the  examiner- 
in-chief  and  the  attorneys  for  the 
parties.  The  twenty-day  period  appears 
in  the  rule  in  the  event  a  specific  time 
for  filing  oppositions  is  not  set  by  an 
examiner-in-chief  The  twenty-day 
period  is  deemed  to  be  sufficient  in  most 
cases.  Twenty  days  are  currently 
allowed  to  respond  to  a  motion.  See  37 
CFR  1.231(b).  It  should  be  noted  that  the 
twenty-day  period  is  longer  than  the 
minimum  period  allowed  by  the  Federal 
Rules  of  Civil  Procedure  for  responding 
to  motions.  See  Rule  6  (d)  and  (e). 

Two  comments  were  received  which 
discussed  {  1.637.  Both  comments 
suggested  that  a  sentence  be  added  to 
S  1.637(0(2)  to  require  a  translation  to  be 
filed  when  a  party  moves  for  benefit  of 
an  earher  foreit^  application  which  is 
not  in  English.  The  suggestions  are  being 
adopted  and  the  following  has  been 
added  as  the  last  sentence  of 
S  1.637(f)(2):  "If  the  earlier  application 
nied  abroad  is  not  in  EngHsh,  the 
requirements  of  §1.647  must  also  be 
met"  Section  1.647  requires  a 
translation  whenever  a  party  relies  on  a 
document  in  a  language  other  than 
English.  One  comment  suggested  that 
the  language  of  S  1.637(f)(3)  ( "Show  that 
the  earlier  application  discloses  an 
embodiment  within  the  scope  of  each 
count")  may  be  "contrary  to  past 
decisions  of  the  CCPA  which  have  held 
•  disclosure  can  be  good  without  a 
specific  embodiment"  Tfie  critical  issue 
is  each  benefit  situation  is  whether  the 


earlier  application  constitutes  a 
constructive  reduction  to  practice  of  the 
invention  defined  by  the  count.  The 
issue  is  necessarily  resolved  on  a  case- 
by-case  basis  and  the  presence  or 
absence  of  an  embodiment  is  only  one 
factor  to  be  considered.  Accordingly,  the 
language  of  S  1.647(f](2)  has  been 
changed  to  read:  "Show  that  the  earlier 
application  constitutes  a  constructive 
reduction  to  practice  of  each  count"  The 
comment  also  criticized  the  use  of  the 
word  "each"  in  9  1.647(f)(2).  The  term 
"each"  is  used  to  make  clear  that  when 
there  are  two  or  more  counts,  the 
moving  party  must  show  that  the  earlier 
application  constitutes  a  constructive 
reduction  to  practice  for  each  count 
There  are  cases  where  a  disclosure  in  an 
earlier  application  would  constitute  a 
constructive  reduction  to  practice  for 
one  count  but  not  for  another  count. 

Several  changes  have  been  made  to 
S  1.637  which  were  not  made  as  a  result 
of  a  comment  submitted  from  the  public. 
Each  occurrence  of  the  language  "Where 
appropriate."  in  {  1.637  has  been  deleted 
as  being  unnecessary  and  possibly 
confusing.  Whenever  a  party  wants  or 
believes  that  it  is  entitled  to  benefit  of 
an  earlier  application,  the  party  must 
file  a  motion  under  §  1.633|f)  for  benefit. 
The  language  "Where  appropriate"  may 
have  given  parties  the  mistaken 
impression  that  a  motion  was  not 
necessary  where  benefit  of  the  earlier 
application  had  been  accorded  in  the 
papers  declaring  the  interference.  See 
the  discussion  above  of  the  suggested 
change  to  51.633(c)  which  was  rejected. 

The  language  "or  adding  a  claim  to  be 
designated  to  correspond  to  a  count" 
has  been  added  to  §  1.637(c)(2).  The 
change  supplements  a  change  made  in 
S  1.633(c)(2).  Section  1.637(c)(2)  sets  out 
the  requirements  for  a  preliminary 
motion  to  redefine  the  interfering 
subject  matter  by  adding  a  claim  in  the 
moving  party's  application  and  to 
designate  the  claim  to  correspond  to  a 
count 

In  S  1.637(c)(2)(ii),  the  language 
"Apply  the  terms  of  each  proposed 
claim  to  the  disclosure  of  the 
application"  has  been  changed  to  "Show 
that  the  proposed  or  added  claim 
defines  the  same  patentable  invention 
as  the  count".  This  change  was  made  to 
add  the  requirement  of  showing  that  the 
new  claim  defines  the  same  patentable 
invention  as  the  count  and  to  eliminate 
a  requirement  already  contained  in 
5l.637(c)(2)(iii). 

Section  1.637(c)(2)(iii)  was  changed  to 
refer  to  an  "amended  or  added  claim" 
and  thereby  conform  the  language  of  the 
section  to  the  language  of  (  1.633(c)(2). 


Paragraph  (c)(5)  was  added  to  set  out 
the  requirements  of  a  motion  under 
i  1.633(c)(5)  which  permits  a  party  to 
move  to  require  an  opponent  who  is  an 
applicant  to  add  a  claim  to  the 
application  and  to  designate  the  claim  to 
correspond  to  a  count.  See  Example  37. 

Two  comments  were  made  concerning 
§  1.638.  One  comment  suggested  that  the 
twenty-day  periods  of  paragraphs  (a) 
and  (b)  were  too  short.  The  FfO  has 
evaluated  the  time  periods  of 
paragraphs  (a)  and  (b)  and  has  decided 
that  no  change  will  be  made  to  those 
periods.  Attention  is  directed  to  the 
discussion  above  of  the  comments 
concerning  S  1.636(b)  which  also 
contains  a  twenty-day  period. 

Another  comment  made  at  the  hearing 
suggested  that  a  reply  to  an  opposition 
to  a  motion  should  be  permitted  as  a 
matter  of  course.  Upon  consideration  of 
the  comment  it  has  been  decided  to 
authorize  the  filing  of  replies  to 
opposition  to  all  motions.  Presently, 
replies  are  permitting  as  a  matter  of 
course  only  for  oppositions  to  motions 
under  37  CFR  1.231.  SecUon  1.638(b),  as 
changed,  would  permit  the  reply  in 
every  instance.  The  PTO  over  the  years 
has  received  complaints  concerning  the 
inability  of  a  party  to  file  replies,  llie 
change  being  made  in  §  1.638(b]  will  be 
reviewed  sometime  in  the  future  to 
determine  whether  authorizing  replies  is 
helpful  to  the  Board  and/or  whether 
undue  delay  in  resolving  interference 
occurs  because  replies  are  filed. 
Moreover,  the  PTO  will  make  a 
judgment  on  whether  "new  issues"  are 
being  raised  as  a  matter  of  course  in 
replies.  It  can  thus  be  seen  that  the 
change  in  authorizing  replies  may  be 
considered  experimental  and  could  be 
cha.M^ed  in  the  future  if  found  to  be 
counter-productive  or  inconsistent  with 
the  objective  of  resolving  interferences 
in  a  relatively  prompt  manner. 

One  comment  discussing  S  1.639  was 
received.  The  comment  states: 

The  riH:|uire.'nent  that  proofs  of  alleged 
material  facts  must  be  filed  may  be  difficull 
or  impossible  to  meet  in  view  of  the 
shortened  tin.-js.  (The)  rule  should  make 
provisions  for  timely  submission  of  proofs 
within  reasonable  times. 

To  the  extent  that  the  comment  suggests 
setting  specific  times  in  the  rules,  the 
suggestion  is  not  being  adopted.  It 
should  be  noted  that  if  affidavits  cannot 
be  timely  prepared  to  be  filed  with  a 
motion,  the  moving  party  may  wish  to 
take  advantage  of  paragraph  (c)  which 
requires  a  party  to  specify  any 
testimony  needed  to  resolve  a  motion. 

One  change  was  made  in  S  1.639(c)  to 
make  clear  that  a  moving  party  or  an 
opponent  may  describe  any  testimony 


same  patentable  invention  and  the 
Board  holds  that  they  are  the  same 


the  opponent  s  application,  IJJ  lOentiiy 
the  count  to  which  the  proposed  claim 


conclusion  oi  uie  juniur  puny  b  uooc-ui- 
chief  and  prior  to  a  senior  party's  case- 
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needed  to  resolve  a  motion  under  either 
S  1.633  or  S  1.634.  Often,  testimony  is 
needed  to  resolve  inventorship  disputes. 
Accordingly,  a  party  may  describe 
testimony  needed  to  resolve  motions  to 
correct  inventorship  under  }  1.634.  It 
should  be  noted  that  if  a  party  relies 
solely  on  affidavits  in  support  of  a 
motion  (under  §  1.633  or  §  1.634)  and  the 
issue  raised  in  the  motion  is  to  be 
considered  at  final  hearing,  the  party 
must  comply  with  %  1.671(e). 

Several  comments  were  received 
which  discussed  S  1.640.  One  comment 
asked:  "When  the  final  sentence  speaks 
of  a  panel  deciding  the  request  for 
reconsideration,  does  this  mean  that  the 
panel  decides  whether  to  reconsider  or 
whether  to  modify  the  decision?"  It  was 
the  PTO's  intent  that  the  panel  make  a 
decision  on  whether  to  modify  the 
decision  made  by  the  single  examiner- 
in-chief  Accordingly,  the  language 
"shall  be  decided  by  a  panel"  in  the  last 
sentence  of  S  1.640(c)  has  been  changed 
to  read:  "shall  be  acted  on  by  a  panel". 
Another  change  in  language  to  the 
fourth  sentence  of  §  1.640(c]  has  been 
made  to  make  clear  that  a  decision  of  a 
single  examiner-in-chief  will  not 
ordinarily  be  modified  by  a  panel 
without  an  opportunity  to  file  an 
opposition. 

Another  comment  suggested  that 
9  1.640(a)  be  changed  to  "allow,  even 
encourage,  the  examiner-in-chief  to 
travel  to  conferences  where  more 
convenient/practical  for  all  concerned." 
This  suggestion  is  not  being  adopted. 
The  use  of  a  telephone  conference  call 
eliminates  the  need  to  adopt  the 
suggestion.  The  same  comment 
suggested  that  the  "speedy  and 
inexpensive"  language  of  the  second 
sentence  of  9  1.640(b)  be  deleted.  The 
suggestion  is  not  being  adopted.  The 
comment  fails  to  explain  why  the 
language  should  be  deleted.  It  is  obvious 
that  a  motion  cannot  always  be  granted 
or  denied;  other  action  is  often 
appropriate,  e.g.,  deferring  consideration 
of  a  motion  to  final  hearing.  Section 
1.640(b)  gives  the  examiner-in-chief 
discretion  to  take  appropriate  action 
and  the  "just,  speedy,  and  inexpensive 
determination"  language  provides  some 
standard  which  an  examiner-in-chief 
may  follow  in  those  cases  where 
granting  or  denying  a  motion  is  not 
appropriate. 

One  comment  was  received  which 
suggested  that  §  1.640  be  changed  to 
provide  that  an  examiner-in-chief  hold  a 
hearing  to  determine  whether  an 
interference  should  proceed  in  those 
cases  where  a  junior  party  fails  to  allege 
a  date  prior  to  the  senior  party  and 
remains  in  an  interference  only  because 


the  junior  party  is  alleging  "fraud"  by 
the  senior  party.  The  suggestion  is  not 
being  adopted.  If  a  party  believes  that 
an  opponent  has  committed  "fraud"  or 
has  engaged  in  "inequitable  conduct" 
the  party  may  file  a  motion  under 
9  1.633(a)  for  judgment.  Obviously,  a 
motion  for  judgment  on  the  basis  of 
"fraud"  or  "inequitable  conduct"  must 
make  out  a  case  by  clear  and  convincing 
evidence.  The  examiner-in-chief  has 
sufficient  authority  under  the  rules  to 
preclude  a  party  from  proceeding  in  an 
interference  on  a  baseless  charge  of 
"fraud"  or  "inequitable  conduct" 
One  oral  comment  was  received 
which  suggested  that  the  examiner-in- 
chief  be  required  to  consult  with  an 
examiner  prior  to  deciding  a  preliminary 
motion  for  judgment  under  9  1.633(a) 
based  on  paten' ability.  The  oral 
comment  suggested  alternate  proposals: 

(1)  The  examiner-in-chief  will 
normally  obtain  a  patentability  report 
when  deciding  motions  involving  a 
question  of  patentability. 

(2)  The  examiner-in-chief  will  consult 
with  a  primary  examiner  prior  to 
deciding  a  motion  raising  an  issue  of 
patentability. 

The  suggestion  of  the  oral  comment  is 
not  being  adopted.  An  examiner-in-chief 
is  a  person  having  "competent  legal 
knowledge  and  scientific  ability."  35 
U.S.C  7.  Examiners-in-chief  review 
decisions  of  examiners  on  questions  of 
patentability.  Accordingly,  there  is  no 
reason  to  require  an  examiner-in-chief 
to  consult  with  an  examiner  on  a 
question  of  patentability.  The  PTO 
recognizes  that  many  examiners  possess 
special  expertise  in  particular  arts.  It  is 
for  this  reason  that  9  1.640(b)  provides 
that  "[a]n  examiner-in-chief  moy  consult 
with  an  examiner  in  deciding  motions 
involving  a  question  of  patentability" 
(emphasis  added).  Thus,  an  examiner-in- 
chief  Is  authorized  to  consult  with  an 
examiner  on  a  question  of  patentability 
where  the  examiner-in-chief  believes 
consultation  will  be  beneficial. 

One  comment  suggested  that  9  1.642 
be  changed  to  permit  an  examiner-in- 
chief  to  add  a  newly  discovered  patent 
as  well  as  newly  discovered 
applications,  to  an  interference. 
Inasmuch  as  35  U.S.C.  135(a)  authorizes 
interferences  between  applications  and 
patents,  the  suggestion  is  being  adopted. 
The  language  "application"  in  9  1.642 
has  been  changed  to  read:  "application 
or  patent". 

Several  comments  discussing  9  1.644 
were  received.  One  commentator  made 
four  suggestions,  none  of  which  are 
being  adopted.  First,  the  commentator 
suggested  that  there  should  be  no  fee  for 
a  petition  under  9  1.644(a)(1).  This 


suggestion  is  not  being  adopted.  A 
decision  on  a  petition  is  a  service 
performed  by  the  PTO  on  behalf  of  a 
petitioner.  The  Commissioner  is 
authorized  to  charge  fees  for  ser\'ices 
performed.  35  U.S.C.  41(d).  Second,  the 
commentator  suggested  that  the  last 
sentence  of  9  1.644(d)  be  deleted.  This 
suggestion  is  not  being  adopted.  In  the 
past  when  parties  have  filed  petitions, 
copies  of  documents  already  in  the 
interference  file  have  been  attached  to 
the  petition.  The  copies  tend  to  increase 
unnecessarily  the  size  of  the  file  of  an 
interference.  Inasmuch  as  the  document 
submitted  with  the  petition  is  already  in 
the  interference,  there  is  no  need  to  file 
a  "second"  copy  of  the  document 
Parties  can  expect  that  petitions  will  be 
returned  (9  1.618)  If  the  petition  is 
accompanied  by  documents  which  are 
already  in  the  interference  file.  Third, 
the  commentator  argued  that  the 
"requirement  of  service  within  one  (1) 
day  is  too  onerous  and  should  be 
deleted"  from  9  1.644(g).  No  rationale 
was  given  in  support  of  the  argument 
Petitions  have  caused  considerable 
delay  In  interference  cases  in  the  past 
To  avoid  unnecessary  delay  and 
surprise  on  the  part  of  the  opponent  the 
PTO  has  decided  to  require  that  service 
of  a  petition  be  such  that  delivery  to  the 
opponent  is  within  one  (1)  working  day. 
Service  within  one  day  should  not 
ordinarily  be  difflctilt  in  view  of 
"Express  Mail"  and  ntmierous 
commercial  one-day  deUvery  services 
available.  Lastly,  the  commentator 
suggested  that  9  1.644(i]  be  changed  to 
provide  that  decision  on  a  petition 
would  not  be  delegated  to  the  examiner- 
in-chief  handling  the  interference.  The 
suggestion  to  change  9  1.644{i]  is  not 
being  adopted.  However,  when  a  PTO 
employee  is  granted  authority  to  decide 
a  petition  in  an  interference  case,  the 
employee  would  not  be  the  examiner-in- 
chief  handling  the  interference  or  an 
employee  on  a  panel  of  the  Board 
deciding  the  petition.  It  would  be 
expected  that  an  employee  deciding  a 
petition  by  delegation  of  authority 
would  be  one  who  could  exercise 
independent  judgment  on  the  petition 
bearing  in  mind  that  a  petition  will  be 
decided  on  the  record  made  before  the 
examiner-in-chief  or  the  panel.  In 
connection  with  this  latter  point 
findings  of  fact  by  an  examiner-in-chief 
or  the  Board  will  be  presumed  to  be 
correct  unless  shown  to  be  clearly 
erroneous.  Discretionary  action  by  an 
examiner-in-chief  or  the  Board  will  not 
be  overturned  unless  it  is  shown  that  an 
abuse  of  discretion  occurred. 

One  commentator  asked  the 
following:  "Is  9  l-644(g)  intended  to 


ia  each  benefit  situation  is  whether  the        section  to  the  language  of  S  1.633(c)(2). 


opponent  may  describe  any  testimony 
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apply  only  to  'oppositions'  to  S  1.644 
petitions,  or  is  it  also  applicable  to 
§  1.638  oppositions?"  llie  provisions  of 
9  1.644(g)  apply  only  to  petitions  Tiled 
under  $  1.644;  those  provisions  do  not 
apply  to  oppositions  under  §  1.638. 

Two  comments  suggested  that 
i  1.644(a)(2)  be  changed  to  include  an 
express  statement  that  a  petition  under 
paragraph  (a](2]  could  not  be  filed  until 
after  the  Board  has  entered  judgment 
and  that  the  petition  could  not  relate  to 
the  merits  of  priority  of  invention  or 
patentability  or  a  question  of  whether 
evidence  is  admissible  under  the 
Federal  Rules  of  Evidence.  The 
suggestions  are  being  adopted  and 
appropriate  language  has  been  added  to 
S  1.644(a)(2)  after  the  word 
"Commissioner".  The  change  was 
suggested  by  the  commentators  so  that 
no  reasonable  person  could  possibly 
overlook  the  fact  that  a  petition  to 
exercise  supervisory  authority  can  be 
filed  only  after  entry  of  judgment  It 
should  be  noted  that  the  language  "and 
shall  not  relate  to  (1)  the  merits  of 
priority  of  invention  or  patentability  or 
(2)  the  admissibility  of  evidence  under 
the  Federal  Rules  of  Evidence"  has  been 
deleted  from  §  1.644(b)  in  view  of  the 
change  to  $  1.644(a)(2). 

One  comment  suggested  that  the  last 
sentence  of  §  1.644(f)  be  changed  to 
make  clear  that  a  decision  would  not 
ordinarily  be  modified  until  the 
Commissioner  had  requested  an 
opposition  to  a  request  for 
reconsideration.  This  suggestion  has 
been  adopted  and  an  appropriate 
change  has  been  made  to  the  last 
sentence  of  §  1.644(g). 

One  comment  suggested  that  the  word 
"shall"  in  the  last  sentence  of  §  1.644(b) 
precludes  the  filing  of  an  opposition 
beyond  the  15-day  period  specified  in 
the  rules.  According  to  the  commentator, 
the  opposition  should  also  be 
considered  timely  if  filed  within  "any 
appropriate  extension."  A  party  may 
move  to  extend  the  lime  for  filing  an 
opposition.  See  S  1.645. 

One  comment  argued  that  S  1.644(a)(1) 
cannot  "be  squared  with  the  statute  as 
interpreted  in  Myers  (v.  Fei^elman.  455 
F.2d  596, 172  USPQ  580  (CCPA  1972)]." 
The  rationale  in  support  of  the  comment 
is  the  following: 

I  presume  that  the  limilation  in 
subparagraph  (b)  that  a  petition  under 
subparagraph  (a)(2)  "shall  not  relate  to  . 
the  merits  of  priority  of  invention  or 
patentability  or  .  .  .  the  admissibility  of 
evidence"  is  intended  to  avoid  conflict  with 
Myers  v.  Feigelwan.  172  USPQ  580  (CCPA 
1972).  and  its  progeny.  However.  I  read 
Myers  as  saying  that,  if  the  board  has 
statutory  authority  to  make  a  decision 
(including  all  the  myriad  of  ancillary 


decisions  that  the  panels  and/or  the  single 
examlner-in-chief  will  be  making  under  the 
new  procedure),  then  the  Commissioner  does 
not  have  authority  to  review  the  Ixiard's  or 
the  single  examiner-in-chiefs  decision.  Or.  to 
put  it  the  other  way  around,  if  the 
Commissioner  reviews  an  examiner-in-chiefs 
decision,  he  is  stepping  into  the  shoes  of  the 
examiner-in-chief,  and  the  Commissioner's 
decision  is  in  turn  reviewable  by  the  panel 
(which  is.  of  course,  the  only  entity 
authorized  to  exercise  the  statutory 
jurisdiction  of  the  board — see  Knickerbocker 
Toy  Co.  v.  Faultless  Starch  Co..  175  USPQ  417 
n.8  (CCPA  1972)).  Thus.  I  don't  see  how 
proposed  section  1.644(a)(1)  can  possibly  be 
squared  with  the  statute  as  interpreted  in 
Myers. 

It  is  true  that  the  CCPA  has  stated 
that,  "in  performing  his  duties,  the 
Commissioner  cannot  usurp  the 
functions  or  impinge  upon  the 
jurisdiction  of  the  Board  .  .  .  established 
by  35  U.S.C.  135. "  In  re  Dickinson.  299 
F.2d  954.  958. 133  USPQ  39,  43  (CCPA 
1962).  See  also  Myers  v.  Feif>elman. 
supra.  455  F.2d  at  599  n.  8, 172  USPQ  at 
.583  n.  6.  However,  it  is  also  true  that  the 
Commissioner  "shall  superintend  or 
perform  all  duties  required  by  law 
respecting  the  granting  and  issuing  of 
patents  .  .  .  ."  35  U.S.C.  6;  Kingsland  v. 
Carter  Carburetor  Corp..  83  U.S.  App. 
D.C.  266. 168  F.2d  565,  77  USPQ  499 
(D.C.Cir.  1948);  In  re  Staeger.  189  USPQ 
284,  285  n.  2  (Comm'rPat.  1974).  The 
Commissioner,  subject  to  approval  of 
the  Secreiary  of  Commerce,  establishes 
the  procedure  by  which  the  examiners- 
in-chief  and  the  Board  will  consider 
interference  cases.  35  U.S.C.  6.  See  also 
35  U.S.C.  23  relating  to  affidavits  and 
depositions. 

Under  the  rules,  the  Commissioner 
will  not  determine  on  petition  either 
"priority  of  invention"  or 
"patentability."  See  \  1.644(b).  Likewise, 
the  Commissioner  will  not  consider 
whether  evidence  should  have  been 
admitted  or  excluded  under  the  Federal 
Rules  of  Evidence.  The  PTO  believes 
that  the  federal  courts,  which  routinely 
rule  on  admissibility  under  the  Federal 
Rules,  are  in  a  better  position  to 
determine  whether  the  Board  properly 
interpreted  the  Federal  Rules  of 
Evidence. 

While  the  Commissioner  will  not 
decide  "priority  of  invention"  or 
"patentability"  under  35  U.S.C.  135(a),  it 
does  not  follow  that  the  Commissioner 
is  precluded  from  interpreting  PTO  ndes 
on  procedural  matters,  including 
procedural  matters  related  to  the 
admissibility  of  evidence  on  some  basis 
other  than  the  Federal  Rules  of 
Evidence,  e.g.,  whether  a  party  has 
complied  with  a  PTO  rule  such  as 
S  1.671(e)  (procedure  for  relying  on 
affidavits)  or  S  1.671(g)  (permission 


required  for  obtaining  evidence  by 
subpoena). 

Full  consideration  has  been  given  to 
the  comment.  The  PTO  nevertheless 
believes  that  S  1.644(a)(1)  is  not 
inconsistent  with  law. 

Several  comments  concerning  9  1.645 
were  received.  One  comment  suggested 
that  "to"  be  inserted  in  the  first  sentence 
of  paragraph  (a)  before  "file  a  notice  of 
appeal"  and  "commence  a  civil  action". 
According  to  the  comment,  "(tjhe  use  of 
parallel  infinitive  verb  forms  provides 
greater  clarity  to  the  rule."  The 
suggestion  has  been  adopted. 

Another  commentator  said  the 
following: 

No  good  reason  is  seen  to  require  a 
notarized  oath  from  an  attorney  merely  to 
explain  why  a  paper  was  filed  late,  if  there  is 
no  claim  of  substantive  prejudice  by  other 
parties.  Attorneys  and  examiners-in-chief 
should  not  be  spending  unnecessary  time  and 
effort  on  merely  procedural  formalities.  That 
is  contrary  to  the  intent  of  the  new  rules. 

The  PTO  agrees  with  the  commentator 
and  has  deleted  the  language 
"accompanied  by  an  affidavit"  from 
S  1.645(b). 

One  comnjcnt  suggested  that  a 
reference  to  S  1.610(d)(6)  which  provides 
for  oral  requests  should  be  inserted  into 
§  1.645  to  reflect  intent  stated  in  the 
comments  [of  the  notice  of  proposed 
rulemaking]  on  proposed  S  1.645."  This 
suggestion  is  not  being  adopted.  As  the 
commentator  notes,  S  1.610(d) 
authorizes  an  examiner-in-chief  to  hold 
a  conference  call  to  resolve  issues  and 
to  enter  an  appropriate  order  following 
the  conference  call.  A  conference  call 
may  be  used  to  obtain  an  extension  of 
time.  If  the  examiner-in-chief  grants  the 
request,  an  order  may  be  entered — in 
which  case  a  written  motion  is  not 
necessary.  The  order  provides  the 
written  record  required  by  37  CFR  1.2. 
However,  it  would  unduly  lengthen  the 
rules  to  insert  a  reference  to  §  1.610(d)  in 
each  rule  to  which  it  may  be  applicable. 
Section  1.645(a)  specifies  the  procedure 
to  be  used  when  a  written  motion  is 
filed.  It  should  be  noted  that  an 
examiner-in-chief  may  require  a  written 
motion  notwithstanding  a  conference 
call. 

One  comment  stated  that  "|t]he  'other 
business'  may  be  more  pressing  than  the 
Interference.  In  order  to  serve  the  ends 
of  justice,  the  PTO  should  be 
considerate  in  this  matter."  The  PTO 
intends  to  evaluate  each  request  for  an 
extension  of  time  on  a  case-by-case 
basis.  However,  extensions  of  time  in 
interference  cases  have  become 
"routine."  A  recent  survey  of  a  file  in 
one  interference  revealed  the  following. 
The  interference  was  declared  on  March 


remains  in  an  mterference  only  because      a  petition  under  |  l.D44(a)(ij.  inis 


loiiowing:   18  s  i-M4igj  mtended  to 
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30, 1976.  Preliminary  statements  were 
filed  on  May  5, 1979.  A  decision  on 
motions  was  entered  on  June  28, 1982. 
Testimony  was  filed  on  January  3, 1984. 
During  the  period  between  declaration 
and  filing  of  testimony,  sixty-four  (64) 
requests  or  stipulations  for  extension  of 
time  were  filed. 

When  counsel  and  an  examiner-in- 
chief  agree  to  a  schedule  and  times  are 
set,  the  parties  will  be  expected  to 
adhere  to  the  schedule  unless  th.?re  are 
unusual  circumstances.  Apart  from  work 
that  counsel  may  have  in  an 
interference,  an  examiner-in-chief  will 
have  a  docket  and  must  manage  not 
only  the  interference  involving  counsel, 
but  numerous  other  interferenct^s.  The 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  recently  said  the  following  in 
Rosemount.  Inc.  v.  Bookman 
Instrumpnts.  Inc..  727  F.2d  1540. 1549- 
1550.  221  USPQ  1, 10  (Fed.  Cir.  1984): 

The  conduct  of  a  trial,  granting  of 
continuHncns  and  the  like,  is  not,  however, 
solely  or  entirely  a  matlor  of  balancing 
conveniences  of  the  parties.  The  Federal 
Rules  of  Civil  Procedure  recognize  another 
consideration — the  need  for  the  exercise  of 
discretion  by  the  trial  court  in  carrying  out  its 
duty  of  managing  the  judicial  process,  the 
businofls  of  the  court,  and  the  administration 
of  justice. 

Likewise,  these  rules  also  recognize  the 
need  for  the  exercise  of  discretion  by  an 
examiner-in-chief  in  carrying  out  his  or 
her  duty  of  managing  the  interference 
(S  1.610),  the  business  of  the  PTO 
(§  1.610),  and  the  administration  of 
justice  (§  1.601). 

Several  comments  were  received 
which  discussed  §  1.646.  One  comment 
suggested  that  it  would  be  clearer  if 
"service"  was  inserted  after 
"additional"  in  the  last  sentence  of 
S  1.646(b).  This  suggestion  has  been 
adopted. 

Another  comment  suggested  that  "or 
except  as  otherwise  provided  in  these 
Rules"  be  added  to  §  1.646(c)  after 
"otherwise  ordered  by  an  examiner-in- 
chier*.  The  commentator  pointed  out 
that  the  change  was  needed  becau.se 
certain  rules  (§S  l.i>44(g)  and  l.(>58(b]) 
require  service  by  "Express  Mail"  or  by 
hand.  The  commentator  accurately 
pointed  out  that  adding  the  suggested 
phrase  "will  call  attention  to  the  fact 
that  there  are  other  rules  which  have 
their  own  requirements  for  service  of 
papers."  The  suggestion  has  been 
adopted,  except  that  "this  part"  has 
been  used  instead  of  "these  Rules." 

One  comment  suggested  changing 
"time"  to  "date"  in  the  last  sentence  of 
S  1.646(e).  The  suggestion  has  been 
adopted.  The  change  is  necessary  to 


conform  with  the  language  of  the  rule  to 
actual  practice  and  other  language  in  the 
rule. 

Two  comments  suggested  that 
S  1.646(d),  which  authorizes  an 
examiner-in-chief  to  order  service  by 
hand  or  "Express  Mail,"  be  deleted.  This 
suggestion  is  not  being  adopted.  The  use 
of  "Express  Mail "  or  delivery  by  hand  is 
often  desirable  to  expedite  matters  or  to 
avoid  unnecessary  delay.  One  comment 
argued  that  delivery  by  hand  may  be 
prohibitive.  Commercial  couriers  may  be 
used  to  accomplish  delivery  by  hand. 
The  fee  charged  by  most  commercial 
couriers  is  not  "prohibitive."  The  other 
comment  argued  that  "there  are 
circumstances  when  .  .  .  [delivery  by 
hand]  is  (not]  possible."  The  use  of 
S  1.646(d)  is  discretionary  on  the  part  of 
an  examiner-in-chief.  If  delivery  by 
hand,  i.e.,  personal  delivery  or  delivery 
by  commercial  courier,  or  by  "Express 
Mail"  is  impossible,  it  would  be 
expected  that  the  examiner-in-chief 
would  exercise  discretion  and  permit 
service  by  first  class  mail. 

One  comment  suggested  that  the 
language  "present  case,"  which  was 
said  to  appear  in  9  1.651(b)(1)  and 
9  1.651(c),  be  changed  to  "prepared 
case."  The  suggestion  is  not  being 
adopted  because  the  language  "present 
case"  does  not  appear  in  9  1651.  In  any 
event,  a  testimony  period  is  set  for  a 
party  to  present  its  testimony — either 
c.nse-in-chief  or  case-in-rebuttal. 

One  comment  was  received  which 
made  two  suggestions  regarding  9  1.652. 
First,  the  comment  suggested  that  a 
period  longer  than  15  days  be  set  for 
filing  a  response  to  a  paper  answering 
an  ord(!r  to  show  cause.  This  suggestion 
is  not  being  adopted.  The  fifteen-day 
period  is  believed  to  be  adequate  in 
most  cases.  If  more  time  is  needed,  a 
party  may  file  a  motion  under  9  1645. 
Second,  the  comment  suggested  that  the 
party  placed  under  an  order  to  show 
cause  should  be  permitted  as  a  matter  of 
course  to  file  a  "reply"  brief.  This 
suggestion  is  not  being  adopted.  In  those 
instances  where  the  Board  believes  a 
"reply"  brief  is  desirable  it  may 
authorize  the  filing  of  a  "reply." 

One  comment  argued  that  9  1.653(i) 
"fails  to  make  provision  for  exhibits 
which  are  too  big  to  file  or  are  too 
dangerous  to  file."  If  an  "exhibit"  cannot 
be  filed,  it  will  not  be  given 
consideration.  A  party  will  have  to  rely 
on  testimony  and/or  pictures  or 
sketches  for  "exhibits"  (e.g.,  a  large 
machine  in  a  factory)  which  are  too 
large  or  too  dangerous  to  be  filed  in  the 
PTO. 

While  no  comments  were  received 
concerning  9  1654,  it  should  be  noted 
that  a  new  paragraph  (c)  has  been 


added  and  paragraph  (c)  as  set  out  in 
the  notice  of  proposed  rulemaking  has 
been  redesignated  as  paragraph  (d). 
New  paragraph  (c)  provides  that  a  party 
shall  not  be  entitled  to  argue  that  an 
opponent  abandoned,  suppressed,  or 
concealed  an  actual  reduction  to 
practice  unless  a  notice  under  9  1632 
was  timely  filed. 

Two  comments  discussing  9  1.655 
were  received.  The  first  comment  made 
the  following  statement  regarding 
9  1.655(a): 

Last  sentence — interlocutory  orders  are 
reviewed  only  for  "manifest  error"  etc.  It  is  not 
clear  whether  this  includes  show  cause 
orders  under  §  1.640  resulting  from 
unpatentability  determined  under  {  1.633|a|. 
However,  if  so,  it  precludes  proper  review  of 
the  patentability  determination. 

Patentability  will  initially  be  determined 
by  a  single  examiner-in-chief.  See 
99  1.610(a)  and  1.640(b).  If  the  examiner- 
in-chief  determines  that  a  claim  of  a 
parly  is  unpatentable  to  that  party,  an 
order  to  show  cause  why  judgment 
should  not  be  entered  as  to  that  claim 
will  be  issued  to  that  party.  See 
9  1.640(d).  If  a  response  to  the  order  to 
show  cause  is  filed,  a  decision  will  be 
entered  by  the  Board.  See  991.610(a) 
and  1.640(e).  If  the  Board  determines 
that  the  claim  is  not  patentable  to  the 
P'lrly.  a  final  decision  and  judgment  will 
be  enten>d  holding  the  claim  to  be 
unpatentable.  Review  of  the  final 
decision  and  judgment  is  by  judicial 
review  under  35  U.S.C.  141  or  146.  It 
should  be  noted,  however,  that  if  there 
are  other  claims  in  the  party's 
application  or  patent  which  are  deemed 
to  be  patentable,  an  interlocutory  order 
would  be  entered  holding  only  that 
certain  claims  are  unpatentable.  A  final 
order  holding  those  claims  unpatentable 
would  be  entered  after  final  hearing  on 
other  issues.  Such  a  practice  will  avoid 
piecemeal  judicial  review. 

Another  comment  suggested  that 
9  1.655  be  changed  to  preclude 
consideration  of  patentability  at  final 
hearing.  Pub.  L.  98-622  authorizes 
consideration  of  patentability  assuming 
patentability  is  properly  raised  by  a 
party  during  the  interlocutory  phase  of 
an  interference. 

Two  comments  discussing  9  1656 
.were  received.  One  comment  suggested 
that  "jbjrief.s  should  be  letter  size  for 
consistency."  The  PTO  has  no 
preference  for  the  size  of  briefs.  Briefs 
may  be  filed  on  letter  or  legal-size 
paper.  Inasmush  as  the  federal  courts 
now  require  letter-size  paper,  parties 
who  intend  to  use  a  PTO  brief  &s  an 
exhibit  in  a  federal  court  should  use 
letter-size  paper. 
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Another  comment  suggested  that 
§  1.656  be  amended  to  preclude  a  single 
examiner-in-chief  from  ruling  on 
admissibility  of  evidence.  The 
introductory  remarks  to  the  notice  of 
proposed  rulemaking  (and  this  notice) 
state  that  "it)he  examiner-in-chief, 
,   where  appropriate,  will  be  available  by 
phone  to  rule  on  the  admissibility  of 
evidence  in  the  event  parties  encounter 
unusual  problems  during  the  taking  of 
depositions"  [emphasis  added).  The 
commentator  states: 

If  an  examiner-in-chief  has  ruled  certain 
evidence  inadmissible,  that  evidence  would 
presumably  not  be  befor«  the  Board  at  final 
hearing.  Proposed  Rule  1.656(h)  provides  a 
mean*  for  ■  party  to  ot>lain  suppression  of 
evidence  to  which  he  has  made  timely 
obiechon.  but  the  Rule  does  not  provide  for 
any  means  for  a  party  whose  proffered 
evidence  has  been  held  inadmissible  by  the 
examiner-in-cfaief.  to  have  that  holding 
considered  by  the  Board 

The  change  suggested  by  the  comment 
will  not  be  adopted.  However,  a  brief 
explanation  of  how  practice  is  expected 
to  work  is  in  order.  The  introductory 
remarks  indicate  that  a  single  examiner- 
in-chief  may  rule  on  admissibility  of 
evidence  "where  appropriate"  and  in 
"unasaal"  circumstances.  There  are 
times  during  interferences  where  a 
motion  in  limine  can  be  helpful.  For 
example,  a  junior  party  during  its  case- 
iiM:hief  may  wish  to  examine  a  witness 
on  a  document  which  was  not  served  as 
required  by  %  l'.673(b){l).  "nie  senior 
party  objects  and  realizes  that  if  the 
junior  party  is  permitted  to  examine  the 
witness  on  the  document,  extensive 
cross-examination  using  numerous 
documents  would  be  necessary.  In  order 
to  avoid  wasting  considerable  time,  the 
parties  could  contact  the  examiner-in- 
chief  by  phone  for  a  determination  in 
Hmine  whether  the  junior  party  should 
be  able  lo  examine  the  witness  on  the 
document.  Under  the  circumstances 
outlined  the  examiner-in-chief  in  his  or 
her  discretion  could  enter  an  order 
excluding  the  doctiment  from  evidence. 
The  order  would  be  subject  to  a  request 
for  reconsideration.  See  t  lMO(c}. 
OrdJaariiy,  however,  it  would  be 
expected  that  parties  would  present 
evidenoe  subject  to  objection.  See 
f  1.675(c].  last  sentence,  it  is  not 
envisioned  that  single  examinef-in-chief 
will  routinely  rule  on  the  admissibility  of 
evidence. 

Several  comments  discussing  {  1.658 
were  received.  One  comment  suggested 
that  the  14-day  time  period  in  S  1.658(b) 
is  too  short.  Section  1.658(b)  provides 
that  ■  party  may  file  a  request  for 
reconsideration  within  14  days  of  a  final 
decision  by  the  Board.  The  14-day  time 
period  is  the  same  period  authorized  for 


filing  requests'for  reconsideration  by  the 
U.&  Court  of  Appeals  for  the  Federal 
Circuit.  See  Rule  40(a)  of  the  Federal 
Rules  of  Appellate  Procedure. 

Several  individuals  suggested  that  a 
less  restricted  "interference  estoppel" 
be  set  out  in  S  1.658(c).  While  full 
consideration  has  been  given  to  the 
suggestion,  it  has  been  decided  to  retain 
in  these  rules  the  interference  estoppel 
provisions  of  S  1.656(c)  essentially  as 
proposed.  "Interference  estoppel"  under 
S  1.656(c)  is  designed  to  implement  the 
PTO's  intent  to  have  as  many  issues 
resolved  as  possible  in  a  single  inter 
partes  proceeding.  Numerous  examples 
in  this  notice  illustrate  how  practice  is 
expected  to  take  place  under  \  1.6S8(c). 

The  language  in  the  second  sentence 
of  S  1.658(c)  has  been  changed  to  more 
clearly  state  the  nature  of  the  estoppel 
and  the  exception  to  estoppel.  The  word 
"counts"  in  the  second  sentence  of 
S  1.658(c)  means  the  counts  as  they  exist 
at  the  time  a  final  decision  is  entered. 

One  comment  was  received 
concerning  §  1.658(c)  which  requires  a 
specific  answer.  The  commentator  made 
the  following  statement: 

You  state  that  an  estoppel  would  not  apply 
against  a  party  awarded  a  favorable 
judgment  as  to  a// counts.  However,  it  seems 
to  me  that  there  will  be  occasion  when  it 
would  not  be  appropriate  to  have  estoppel 
where  there  was  a  split  decision.  For 
instance,  consider  an  interference  between 
applicants  A  and  B  in  which  A  was  awarded 
priority  as  to  count  1  and  B  was  awarded 
priority  as  to  count  2.  If  I  understand  you 
correctly,  A  would  be  estopped  in  post- 
interference  ex  parte  practice  to  present  an 
additional  claim  X  which  was  patentably 
indistinct  from  his  claim  corresponding  to 
count  1  if  B  bad  support  for  claim  X.  I  think 
this  result  would  be  unfortunate,  and  that  A 
should  be  permitted  to  further  refine  his  claim 
structure  after  the  interference — that  is.  after 
he  has  been  assured  that  he  is  entitled  to 
claims  to  the  basic  invention  recited  in  count 
1. 

Under  the  circumstances  described  by 
the  commentator,  inventor  A  would  not 
be  estopped  to  present  a  claim  to  X 
because  X  is  "patentably  indistinct"  (the 
proper  terminology  under  the  rules 
would  be  to  say  X  is  the  "same 
patentable  invention"  as  the  subject 
matter  of  count  1)  from  the  subject 
matter  of  count  1.  Inventor  A  would  be 
entitled  to  claim  any  disclosed  invention 
which  is  directed  to  the  "same 
patentable  invention"  as  count  1.  The 
change  in  the  second  sentence  of 
S  1.658(c)  more  clearly  reflects  the 
PTO's  intent  in  this  regard.  Inventor  A 
would  not  be  entitled  to  claim  any 
invention  which  is  the  "same  patentable 
invention"  as  the  subject  matter  of  lost 
count  2.  See  Examples  26,  27,  and  28  for 
illustrations  of  interference  estoppel 


practice  when  a  "split"  judgment  is 
entered. 

Two  conunents  were  received 
discussing  §  1.659.  One  comment 
suggested  that  the  first  sentence  of 
S  1.659(b)  should  "reflect"  that  a 
reexamination  may  be  based  only  on 
patents  and  printed  publications.  The 
suggestion  is  not  being  adopted.  The 
basis  upcm  which  a  reexamination  may 
be  instituted  are  set  out  elsewhere  in  the 
statute  and  rules.  35  U.S.C.  301-306:  .37 
CFR  1.501-1.570.  There  is  no  further 
need  to  set  that  basis  out  again  in 
§  1.659(b).  Another  comment  suggested 
that  the  language  "not  involved  in  the 
judgment  of  the  interference"  be  deleted 
from  §  1.659(b).  The  rationale  in  support 
of  the  comment  was  as  follows: 

Besides  introducing  n  potential  ambiguity 
as  lo  what  claims  were  'involved  in  the 
judgment,'  there  does  not  appear  to  be  any 
good  reasons  lo  draw  this  distinction, 
particularly  unless  it  is  made  more  specific. 
Why  should  the  Board  be  prevented  from 
recommending  reexamination  of  some  (less 
relevant)  patent  claims  and  not  other  patent 
claims  which  are  potentially  even  more 
relevant  to  the  public,  unless  all  of  the  same 
art  has  already  been  fully  evaluated  against 
the  same  claims  in  the  Board's  decision? 
(emphasis  in  original). 

When  a  patent  is  involved  in  an 
interference,  each  claim  of  the  patent 
will  be  designated  to  (1)  correspond  to  a 
count  or  (2)  not  correspond  to  a  count. 
All  claims  which  are  ultimately 
determined  to  correspond  to  a  count  will 
be  "involved  in  the  judgment  of  the 
interference."  Inasmuch  as  they  are 
involved  in  the  judgment  of  the 
interference,  there  is  no  need  to 
recommend  reexamination  of  those 
claims.  The  claims  involved  in  the 
interference  are  either  patentable  or 
unpatentable  based  on  the  Hnal  decision 
of  the  Board.  Section  1.659(b)  merely 
authorizes  the  Board  to  recommend 
reexamination  of  patent  claims  which 

(1)  are  not  involved  in  the  judgment  and 

(2)  for  one  reason  or  another  neither 
party  saw  fit  to  move  to  designate  as 
corresponding  to  a  count.  I 

One  comment  was  received  which 
suggested  that  the  requirements  of 
S  1.660  are  unnecessary.  The  PTO 
disagrees.  The  requirements  of  S  1-660 
are  designed  to  keep  the  PTO  and  a 
party's  opponent  informed  of  activity 
which  is  relevant  to  an  interference. 
These  rules  attempt,  to  the  extent 
possible,  to  eliminate  procedural 
surprise.  Inasmuch  as  mail  delays  occur 
and  the  PTO  cannot  react 
instantaneously  to  every  paper  filed  in 
connection  with  every  application  or 
patent,  the  provisions  of  S  1660  are 
believed  helpful  in  preventing  surprise 


aaopiea.  ine  cnange  is  necessary  to 
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on  the  part  of  opponent's  and 
unnecessary  work  by  examiners-in-chief 
or  the  Board  due  to  a  lack  of  knowledge 
of  relevant  activity  which  may  be  taking 
place  in  the  PTO. 

One  comment  suggested  that  at  the 
end  of  S  1-661  the  following  be  added: 
"and  the  time  for  any  such  available 
appeal  or  review  has  expired."  The 
suggestion  is  not  being  adopted.  Section 
1.661  already  provides  for  finality  when 
"no  appeal .  .  .  can  be  taken.  .  . ,"  The 
language  finds  antecedent  basis  in  35 
U.S.C.  135(a). 

Several  comments  discussing  \  1,662 
were  received.  Two  comments 
suggested  a  change  be  made  to  provide 
that  when  a  patentee  files  a  statutory 
disclaimer  under  35  U.S.C.  253  and 
deletes  all  claims  corresponding  to  a 
count,  the  disclaimer  will  be  treated  as  a 
request  for  judgment.  As  one  of  the 
comments  pointed  out.  "[s]ince  .  .  ,  [the 
filing  of  a  statutory  disclaimer 
disclaiming  all  claims  corresponding  to 
a  count]  by  the  patentee  could  have  no 
other  conceivable  effect,  the  proposed 
rule  should  be  changed  to  require 
judgment  when  all  corresponding  claims 
are  disclaimed."  The  suggestion  has 
b^en  adopted  and  appropriate  changes 
have  been  made  to  §l-662[c).  In  view  of 
the  changes,  the  following  language  in 
S  l-662[c),  as  proposed,  is  not  necessary: 
"A  statutory  disclaimer  of  any  claim 
involved  in  an  interference  shall  in 
subsequent  proceedings  have  the  same 
effect  with  respect  to  uie  patentee  as  an 
adverse  judgment-"  When  a  patentee 
disclaims  less  than  all  claims 
corresponding  to  a  count,  the  claims 
which  remain  in  the  patent  continue  to 
be  involved  in  the  interference  and  any 
patentability  or  priority  issues  involving 
those  remaining  claims  will  be  involved 
in  the  judgment  on  the  merits  in  the 
interference. 

Two  comments  suggested  that  the 
word  "dissolved"  in  §  1.662(d)  be 
changed  to  "terminated".  This 
suggestion  is  being  adopted,  because 
S  1.662(d)  has  been  deleted.  However, 
all  interferences  will  be  terminated  with 
a  "judgment."  A  change  has  been  made 
in  the  language  of  §1. 11(a)  to  delete  any 
reference  to  terminating  an  interference 
other  than  by  judgment. 

One  comment  suggested  that  the  word 
"construed"  in  §  1.662(a)  be  changed  to 
"treated".  This  suggestion  has  been 
adopted  and  more  clearly  states  the 
intent  of  the  PTO.  The  filing  of  the 
various  papers  mentioned  paragraphs 
(a)  and  (c)  of  §  1.662  will  result  in 
certain  action  by  the  PTO.  The  word 
"treated"  more  appropriately  describes 
the  consequences  of  filing  such  papers. 

One  comment  suggested  that 
(  1.662(a)  "is  too  sweeping."  According 


to  the  commentator,  a  patentee  may  file 
a  disclaimer  because  it  has  "becomie 
aware  of  a  statutory  bar  or  cannot 
afford  the  expense  of  an  interference."  If 
the  patentee  becomes  aware  of  a 
statutory  bar,  the  patentee  should  call 
the  "bar"  to  the  attention  of  the  PfO  or 
file  an  appropriate  motion  under 
Sl.633(a)  for  judgment  if  the  "bar" 
applies  to  the  opponent.  If  a  junior  party 
patentee  decides  that  an  interference  is 
too  expensive  and  for  that  reason  files  a 
disclaimer,  there  is  no  reason  why 
judgment  should  not  be  entered  in  favor 
of  the  opponent.  The  comment  also 
suggested  that  §  1.662(c)  "needs 
revision"  because  a  patentee  may 
disclaim  one  claim  corresponding  to  a 
count,  but  not  another.  Section  1.662(c), 
as  revised,  takes  into  account  the 
possibility  that  less  than  all  claims 
corresponding  to  a  count  may  be 
disclaimed.  When  some  of  the  patent 
claims  corresponding  to  a  count  are 
disclaimed,  the  interference  proceeds  on 
the  basis  of  the  remaining  claims  which 
correspond  to  the  count.  If  all  patent 
claims  corresponding  to  a  count  are 
disclaimed,  judgment  will  be  entered. 

One  comment  made  the  following 
statement  regarding  the  third  sentence 
of  S  1.662(a): 

What  of  abandonment  in  favor  of  a  CIP 
(continuation-in-part  application]?  Would 
thts  be  construed  as  [a]  request  to  enter  [an] 
adverse  judgment?  Language  should  reflect 
procedural  moves  of  substituting  CIP  for 
abandoned  application  and/or  declaring  new 
interference. 

The  third  sentence  of  S  1662(a)  does  not 
apply  to  an  application  which  is  not 
involved  in  an  interference.  If  an 
applicant  files  a  continuation-in-part 
application  and  successfully  moves 
(§  1633(d])  to  substitute  the 
continuation-in-part  for  the  application 
involved  in  the  interference, 
abandonment  of  the  application 
originally  involved  in  the  interference 
would  have  no  bearing  on  the 
interference.  Accordingly,  no  additional 
language  is  needed  in  §  1.662(a). 

Two  comments  discussing  S  1663 
were  received.  One  comment  suggested 
that  an  explanation  of  the  status  of 
patent  claims  involved  in  an  adverse 
judgment  should  be  stated  in  the  rule- 
This  suggestion  is  not  being  adopted. 
The  status  of  patent  claims  involved  in 
an  adverse  judgment  is  stated  in  35 
U.S.C.  135(a)-  Another  comment 
suggested  that  the  status  of  "claims 
which  could  have  been  counts  -  .  . 
should  be  made  of  record."  Unless  a 
motion  (§  1.633(c])  to  add  claims  to 
correspond  to  counts  is  filed,  no 
reference  will  be  made  in  a  judgment  as 


to  claims  "which  could  have  been  made 
counts." 

One  comment  suggested  that  the 
language  "then  owned  by  either  party 
but"  be  inserted  after  "application"  in 
§  1-665.  This  suggestion  is  not  being 
adopted.  The  language  "same  parties"  in 
§  1.665  is  intended  to  cover  a  party  and 
any  assignee.  The  suggested  laiiguage 
"then  owned"  would  narrow  the  scope 
of  the  rule  in  a  manner  not  intended  by 
the  PTO. 

'  An  oral  comment  at  the  hearing 
suggested  that  \  1.671(e]  be  changed  so 
that  a  party  would  not  have  to  serve 
copies  of  aflidavits  relied  upon  under 
S  1.608(b)  in  those  cases  where  an 
opponent  had  already  obtained  copies 
of  the  Rule  608(b)  affidavits.  This 
suggestion  is  not  being  adopted.  See  the 
discussion  above  answering  comments 
related  to  §  1.612(b).  Another  comment 
made  at  the  hearing  noted  that  the  PTO 
is  "adopting  "  the  Federal  Rules  of 
Evidence.  The  Federal  Rules  include  a 
"shop  book"  rule— Rule  803(b)(6).  The 
commentator  expressed  the  view  that 
adopting  of  a  "shop  book"  rule  might 
make  an  important  change  in  evidence 
which  is  admissible  in  interferences  and 
suggested  that  "it  would  be  helpful  if  the 
Patent  and  Trademark  Office  would 
publicly  comment  on  this  extremely 
important  evidentiary  rule.  .  .  ."  "The 
PTO  believes  that  adoption  of  Rule 
803(b)(6)  of  the  Federal  Rules  of 
Evidence  does  not  constitute  a  change  in 
the  admissibility  of  "shop  book" 
evidence  in  interference  cases.  Rule 
803(b)(6)  is  very  similar  to  the  former 
Federal  Shop  Book  Rule  (28  U.S.C.  1732) 
which  it  replaced.  The  courts  have 
articulated  a  rule  of  law  which  the  PTO 
will  continue  to  apply  in  determining 
admissibility  of  laboratory  note  books 
under  the  "shop  book"  Rule  803(b)(6)  of 
the  Federal  Rules  of  Evidence-  See  e.g.. 
i4/pert  v-  Slatin.  305  F.2d  891. 134  USPQ 
296  (CCPA  1962)  and  Elliott  v.  Barker, 
481  F.2d  1337. 179  USPQ  100  (CCPA 
1973). 

One  comment  suggested  that  S  1.671(f) 
be  eliminated  on  the  ground  that  a  rule 
should  not  be  used  to  train  attorneys 
and  agents.  The  suggestion  is  not  being 
adopted.  The  problem  addressed  by 
§  1.671(f)  is  significant.  By  providing  in 
the  rules  that  documentary  evidence 
must  be  explained,  the  PTO  hopes  to 
save  both  parties  and  the  Board 
considerable  difficulty  in  presenting  and 
evaluating  evidence. 

One  comment  suggested  that 
S  1.671(g)  should  be  changed  to  require  a 
party  only  to  show  the  "relevancy"  of 
expected  testimony  as  opposed  to  the 
"admissibihty"  of  the  testimony.  This 
suggestion  is  being  adopted  and  an 


period  is  the  same  period  authorized  for       illustrations  of  interference  estoppel 


believed  helpful  in  preventing  surprise 
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appropriate  change  has  been  made  to 
S  1.671(g)  to  require  a  moving  party  to 
"describe  the  general  nature  and  the 
relevance  of  the  testimony,  document,  or 
thing." 

An  oral  comment  was  received  which 
asiced  whether  permission  to  issue  a 
subpoena  would  be  needed  in  the  event 
a  party  seeks  to  call  a  witness  under  the 
control  of  an  opponent.  Ordinarily,  the 
examiner-in-chief  can  order  a  party  to 
produce  an  individual  for  a  deposition 
as  long  as  the  individual  is  a  party  or  is 
under  the  control  of  the  party,  e.g..  an 
employee  of  an  assignee.  Where  so- 
called  "third  parties"  are  concerned, 
however,  issuance  of  a  subpoena  may 
be  necessary,  because  the  PTO  has  no 
authority  to  compel  attendance  of  third 
parties. 

Several  comments  concerning  S  1.672 
were  received.  One  comment  at  the 
hearing  pointed  out  that  use  of  BMt  by  11 
inch  paper  for  affidavits  appears  to  be 
optional  The  commentator  is  correct  in 
pointing  out  that  the  use  is  optional.  By 
using  8fi^  by  11  inch  paper,  however,  a 
party  will  save  considerable  time  when 
filing  a  record  (S  1653). 

Two  comments  asked  questions 
concerning  S  1.672(b).  and  in  particular, 
the  meaning  of  the  word  "party"  in  the 
phrase  "a  party  shall  not  be  entitled  to 
rely  on  any  document  or  thing  not 
mentioned  in  one  or  more  of  the 
aTfidavits.    .    .    ."  Specifically,  one 
commentator  stated: 

It  is  the  scope  of  the  words  "the  party" 
which  leave  doubt  as  to  the  meaning  of  the 
passage.  If  "the  party"  refers  only  to  the 
party  proffering  the  affidavit  testimony,  then 
the  pxssage  is  fair  since  such  party  had  the 
opportunity  to  use  whatever  documents  it 
deemed  favorable  to  its  position.  But  if  "the 
party"  also  encompasses  the  opponent.  i.e.. 
the  cross-examining  party  not  proffering  the 
affidavit  testimony,  then  the  passage 
improperly  restricts  the  scope  of  cross- 
examination.  Surely,  the  proponent  party 
cannot,  simply  by  confining  the  affidavit  to 
favorable  documents,  insulate  the  witness 
from  cross-examination  on  unfavorable 
documents. 

Section  1.672(b)  refers  to  a  "party"  and 
an  "opponent."  The  "party"  is  the  party 
filing  the  affidavit  and  not  an  opponent 
of  that  party.  Any  "opponent" 
conducting  cross-examination  of  an 
affiant  may  properly  rely  on  documents 
and  things  not  referred  to  in  the 
aRidavit. 

One  comment  suggested  that  the 
language  "a  witness  whose  testimony 
will  not  be  compelled  under  35  U.S.C. 
24"  should  be  deleted  or  revised. 
According  to  the  commentator. 

This  is  often  not  determinable  in  advance. 
Even  a  "voluntary"*  witness  may  develop  cold 
feet  and  require  a  subpoena,  or  demand  one 
for  his  own  protection.  Nor  will  ail  witnesses 


agreeable  to  affidavits  be  agreeable  to 
depositions. 

The  suggestion  is  not  being  adopted.  An 
affidavit  may  be  used  only  when  a 
witness  agrees  to  sign  the  affidavit.  If  an 
individual  refuses  to  sign  an  affidavit  or 
voluntarily  appear  at  a  deposition,  the 
party  calling  the  witness  will  have  to 
compel  attendance  at  a  deposition  by  a 
subpoena  under  35  U.S.C.  24  after 
receiving  permission  from  an  examiner- 
in-chief. 

One  comment  asked  why  there  is  "no 
express  provision  *  *  *  (in  the  rules]  for 
simply  taking  appropriate  testimony  of 
an  adverse  party  by  notice  *  *  *  rather 
than  requiring  a  subpoena?"  In  many 
cases,  notice  will  be  sufficient  inasmuch 
as  an  examiner-in-chief  or  the  Board 
may  generally  order  an  adverse  party  to 
appear  and  give  testimony.  Thus,  in 
many  cases  a  subpoena  is  not  needed  to 
require  attendance  at  a  deposition  of  an 
adverse  party. 

Two  comments  suggested  that  a  time 
be  set  out  in  the  rules  by  which  an 
affidavit  should  be  filed.  The  suggestion 
is  being  adopted  and  the  second 
sentence  of  (  1.672(b)  has  been  changed 
to  provide  that  affidavits  shall  be  filed 
prior  to  the  close  of  the  party's  relevant 
testimony  period.  The  two  comments 
also  suggested  that  the  rules  specify  that 
documents  relied  upon  in  an  affidavit  be 
filed  with  the  affidavit.  This  suggestion 
is  also  being  adopted  by  an  appropriate 
change  to  §  1.672(b)  which  will  provide 
that  a  party  cannot  rely  on  any 
document  referred  to  in  an  a^idavit. 
unless  a  copy  of  the  document  is  filed 
with  the  affidavit.  Any  document  filed 
with  an  afHdavit  must  also  be  served 
(§  1.646).  Section  1.672(b)  will  also 
provide  that  a  party  may  not  rely  on  any 
"thing"  mentioned  in  an  affidavit  imless 
the  opponent  is  given  reasonable  access 
to  the  "thing."  A  "thing"  is  something 
other  than  a  document.  The  comments 
has  suggested  that  the  "things'  be 
limited  to  those  under  the  possession, 
custody,  or  control  of  the  party 
submitting  the  affidavit.  'This  suggestion 
is  not  being  adopted.  If  a  "thing"  is  not 
under  the  possession,  custody,  or  control 
of  a  party,  the  party  should  resort  the 
use  of  a  deposition  and  compel 
production  of  the  "thing"  by  a  subpoena 
under  35  U.S.C.  24. 

Four  comments  were  received 
discussing  i  1.673.  It  was  suggested  that 
the  time  for  service  under  §  1.673(b)  be 
three  days  if  service  is  accomplished  by 
hand  or  "Express  Mail"  and  ten  days  if 
service  is  accomplished  by  any  other 
means.  This  suggestion  is  being  adopted. 
An  appropriate  change  has  been  made 
in  the  introductory  sentence  of 
§  1.673(b).  It  was  also  suggested  that  the 


word  "copy"  in  9  1.673(b)  (1)  be  changed 
to  read  "list  and  copy".  In  support  of  the 
suggestion,  one  commentator  states: 

In  connection  with  the  service  of 
documents,  the  amendment  to  the  proposed 
rule  would  require  that  a  listing  of  documents 
accompany  the  documents  themselves.  This 
would  permit  cross-checking  between  lists 
and  documents  to  ascertain  whether  or  not 
discrepancies  exists  and  reduce  the 
possibility  for  later  controversy: 

The  suggestion  is  being  adopted.  Under 
S  1.673(b)  (1)  a  list  of  the  documents 
would  have  to  accompany  the 
documents.  One  comment  suggested 
that  documents  served  should  be  "Bates 
numbered."  While  this  suggestion  is  not 
being  adopted  in  the  sense  of  changing 
the  language  of  a  rule,  it  must  be 
remembered  that  the  party  serving 
documents  may  be  required  to  later 
prove  exactly  what  was  served.  Using 
"Bates"  nimibers  or  an  equivalent 
scheme  may  prove  invaluable  in  later 
stages  of  an  interference. 

One  comment  discussing  $  1.682 
suggested  that  the  language  "not 
identified  on  the  record  during  the 
taking  of  testimony  of  a  witness"  be 
deleted.  This  suggestion  is  not  being 
adopted.  If  an  official  record  or  printed 
publication  is  made  an  exhibit  during  a 
deposition  or  in  an  affidavit,  it  need  not 
be  submitted  under  §  1.682.  Section  1.682 
permits  a  party  to  make  an  official 
record  or  printed  publication  part  of  the 
evidence  being  considered  at  final 
hearing  without  calling  a  witness.  The 
official  record  or  printed  publication 
must,  however,  be  self-authenticating. 
On  the  other  hand,  a  party  may  present 
the  official  record  or  printed  publication 
as  an  exhibit  during  testimony.  When 
this  latter  course  is  followed,  there  is  no 
need  to  take  advantage  of  the  provisions 
of  §  1.682.  The  comment  also  suggested 
that  a  change  be  made  in  S  1.682(a)  (4) 
because  the  requirement  therein  for  a 
"certified"  copy  appeared  to  be 
inconsistent  with  i  1.671(d)  which 
provides  that  a  record  of  the  PTO  need 
not  be  certified.  The  suggestion  is  being 
adopted  by  adding  "where 
approporiate"  at  the  beginning  of 
S  1.682(a)  (4)  and  a  reference  to 
S  1.671(d)  at  the  end  of  fi  1.682(a)  (4).  If    . 
the  official  record  is  not  a  record  of  the 
PTO,  it  wilJ  be  necessary  to  submit  a 
certified  copy  of  the  official  ret.  rd. 

Comments  were  received  discussing 
S  1.664.  One  comment  suggested  that 
language  be  inserted  in  S  1.684(a)  to 
make  clear  that  the  testimony 
authorized  is  for  a  case-in-chief  or  a 
case-in-rebuttal.  The  suggestion  is  not 
being  adopted.  The  testimony 
authorized  by  §  1.684(a)  is  necessarily 
testimony  for  a  case-in-chief  or  a  case- 


S  1.662(a)  "is  too  sweeping."  According        reference  will  be  made  in  a  judgment  as       suggestion  is  being  adopted  and  an 
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in-rebuttaL  The  commentator  correctly 
notes  that  the  use  of  written 
interrogatories  under  §  1.664  "for  cross- 
examination  would  seem  neither 
appropriate  or  justified."  Section  1.684 
does  not  apply  to  cross-examination.  If  a 
party  submits  an  affidavit  under 
S  1.672(b)  or  intends  to  rely  on  an 
affidavit  under  S  1.817(e).  the  party  must 
make  the  affiant  available  Tor  cross- 
examination  at  a  deposition.  See 
§  1.673(e).  A  deposition  may  be  noticed 
only  "for  a  reasonable  time  and  place  in 
the  United  States."  See  §  1.673(a). 
Accordingly  it  is  not  expected  that 
S  1.684(a)  will  be  used  to  cross-examine 
affiants  residing  in  foreign  countries. 
The  party  filing  the  affidavit  will  be 
required  to  make  the  affiant  available 
for  cross-examination  in  the  United 
States. 

One  comment  suggested  that  the 
provisions  of  §  1.685(d)  are  "harsher" 
than  the  corresponding  provisions  of  37 
CFR  1.285(c).  The  comment  is  not  fully 
understood.  Section  1.685(d)  requires  an 
objection  to  be  stated  on  the  record.  An 
objection  to  the  admissibility  of 
evidence  must  be  stated  on  the  record 
and  a  motion  under  §  1.656(hl  renewing 
the  objection  at  final  hearing  must  be 
filed.  No  longer  will  a  party  be  permitted 
to  attend  a  deposition  and  fail  to  enter 
an  objection  only  to  raise  the  objection 
at  final  hearing.  The  current  practice 
permits  a  party  to  delay  the  objection 
until  it  is  often  too  late  to  permit  an 
opponent  to  correct  the  evidentiary 
basis  on  which  the  objection  is 
bottomed. 

One  comment  suggested  that  the 
second  sentence  of  §  1.687(b)  ("If  the 
witness  refuses  to  produce  a  requested 
document  or  thing,  the  party  may  file  a 
motion  (}1.635)  for  additional  discovery 
under  paragraph  (c)  of  this  section.")  be 
deleted.  This  suggestion  is  being 
adopted,  the  PTO  agrees  with  the 
following  remark  by  the  commentator 
"[ojmission  of  the  sentence  is 
recommended  since  it  is  clear  from 
[paragraph]  (c)  [of  S  1687]  that  such  a 
motion  could  be  made  in  an  appropriate 
case." 

One  comment  at  the  hearing 
suggested  that  the  PTO's  inability  to 
enter  protective  orders  makes  discovery 
unduly  complicated.  The  commentator 
suggested  that  under  S  1.687(c),  as  set 
out  in  the  notice  of  proposed 
rulemaking,  it  is  possible  to  obtain 
appropriate  protective  orders.  The 
commentator  correctly  concedes  that  the 
maximum  sanction  which  the  PTO  can 
enter  upon  a  proven  violation  of  a  PTO 
entered  protective  order  is  judgment 
See  §  1.616.  The  commentator  suggested. 
however,  that  additional  discovery  may 


be  conditioned  on  the  issuance  of  a 
subpoena  duces  tecum  under  35  U.S.C. 
24.  Upon  issuance  of  the  subpoena,  the 
commentator  slated  that  the  opponent 
could  move  the  district  court  for  entry  of 
a  protective  order.  If  a  party  violates  a 
protective  order  entered  by  a  district 
court,  the  party  would  be  subject  to  such 
sanctions  as  the  district  court  might 
deem  appropriate  as  well  as  a  sanction 
by  the  PTO.  including  entrj'  of  judgment 
against  the  party.  The  PTO.  unlike  the 
district  court,  would  not  be  able  to  apply 
a  sanction  after  an  interference  is 
terminated. 

The  Commentator's  suggestion  is 
believed  to  be  sound.  No  change  in  the 
language  of  §1.687(b)  is  believed  to  be 
necessary  inasmuch  as  paragraph  (b) 
authorizes  the  PTO  to  "specify  the  terms 
of  conditions  of  such  additional 
discovery."  One  of  those  terms  could  be 
requiring  a  party  to  kssue  a  subpoena 
under  35  U.S.C.  24.  By  making  a  party 
proceed  in  the  first  instance  in  the  PTO, 
appropriate  PTO  orders  may  be  entered 
suggesting  the  scope  of  any  protective 
order  and  stating  the  underlying  basis 
for  requiring  a  party  to  produce 
documents.  The  order  coukJ  be  of 
assistance  to  the  district  court  in 
subsequent  enforcement  or  contempt 
proceedings. 

Additional  discovery  obtained  under 
a  protective  order  issued  b>'  either  the 
PTO  or  a  district  court  will  not  be 
admitted  in  evidence  in  the  PTO  in 
determining  the  interference.  All 
evidence  submitted  in  an  interference 
must  be  made  available  to  the  public 
under  the  provisions  of  §  1.11(a). 
Accordingly,  any  protective  orders  have 
to  be  vacated  before  a  document  could 
be  admitted  in  evidence  in  the  PTO 
which  is  subject  to  a  protective  order. 

Example  38  illustrates  how  the 
practice  would  work. 

Example  38.  An  interference  involves 
party  X  and  party  Y.  During  the 
interference,  party  X  files  a  motion  for 
additional  discovery  under  §  1.667(c) 
asking  that  party  Y  be  required  to 
produce  certain  documents.  Party  Y 
opposes  on  the  sole  groimd  that  the 
docnments  contain  trade  secret  and 
confidential  information.  Party  Y 
indicates  that  it  has  no  objection  to 
producing  the  documents  for  inspection 
by  counml  for  party  X.  but  insists  that 
party  X  not  be  permitted  to  inspect  the 
documents.  Accordingly,  party  Y  asks 
the  examiner-in-chief  to  authorize  the 
discovery  subject  to  entry  of  a 
protective  order.  Party  Y  argues, 
however,  that  the  sanctions  of  §  1.616 
are  not  sufficient  in  the  event  of  a 
violation  of  the  protective  order.  An 
examiner-in-chief  concludes  that 


additional  discovery  should  be  ordered, 
that  a  protective  order  is  appropriate, 
and  that  the  sanctions  of  S  1.616  are  not 
sufficient  in  the  event  of  a  violation  of 
the  protective  order.  Under  the 
circumstances,  the  examiner-in-chief 
would  enter  an  order  directing  party  Y 
to  produce  the  documents  for  inspection 
by  counsel  of  party  X  on  the  condition 
that  party  X  seek  production  of  the 
documents  by  a  subpoena  duces  tecum 
under  35  U.S.C.  24.  Upon  issuance  of  any 
subpoena,  party  Y  could  move  the 
district  court  for  entry  of  a  protective 
order.  If  the  district  court  enters  the 
protective  order,  party  Y  can  produce 
the  documents  to  counsel  for  party  X.  If 
the  protective  order  of  the  examiner-in- 
chief  is  violated,  an  appropriate 
sanction  up  to  and  including  judgment 
may  be  entered  by  the  Boai^.  In 
addition,  party  Y  would  be  in  a  position 
to  seek  contempt  or  other  sanctions  in 
the  district  court  The  documents 
produced  for  irtspection  by  counsel  for 
party  X  could  not  be  admitted  in 
evidence  in  the  interference  (until  the 
protective  order  is  vacated),  because 
those  documents  are  not  documents 
which  can  be  made  available  to  the 
public  under  §  1.11(a). 

The  following  is  an  antic4iated  time 
schedule  for  a  two-party  interference: 
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for  his  own  protection.  Nor  will  all  witnessM       1 1.673(b).  It  was  also  su^ested  that  the      testimony  for  a  case-in-chief  or  a  case- 
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The  following  is  an  index  for  §S  1.601 
through  1.688: 

Rule  Index 

Sec. 

l.etn     Sco|>e  of  rules,  definitions. 

1.602  interest  in  applications  and  patents 
involved  in  interference. 

1.603  Interference  between  applications; 
subject  matter  of  the  interference. 

1.604  Request  for  interference  between 
applications  by  an  applicant. 

1.605  Suggestion  of  claim  to  applicant  by 
examiner. 

1.606  Interference  between  an  application 
and  a  patent:  subject  matter  of  the 
interference. 

1.607  Request  by  applicant  for  interference 
with  patent. 

1.606    interference  between  an  application 
and  a  patent:  prima  facie  showing  by 
applicant. 

1.609  Preparation  of  interference  papers  by 
examiner. 

1.610  Assignment  of  interference  to 
examiner-in-chief,  time  period  for 
completing  interference. 

1.611  Declaration  of  interference. 

1.612  Access  to  applications. 

1.613  Lead  attorney,  same  attorney 
representing  different  parties  in  an 
interference,  withdrawal  of  attorney  or 
agent. 

1.614  Jurisdiction  over  interference. 

1.615  Suspension  of  ex  parte  prosecution. 

1.616  Sanctions  for  failure  to  comply  with 
rules  or  order. 

1.617  Summary  judgment  against  applicant. 

1.618  Return  of  unauthorized  papers. 

1.621  Preliminary  statement,  time  for  filing, 
notice  of  filing. 

1.622  I>reliminary  statement,  who  made 
invention,  where  invention  made. 

1.623  Preliminary  statement:  invention  made 
in  United  States. 

1.624  Preliminary  statement:  invention  made 
abroad. 

1.625  I>reliminary  statement:  derivation  by 
an  opponent. 

1.628    Preliminary  statement:  earlier 
application. 

1.627  Preliminary  statement,  sealing  before 
filing,  opening  of  statement. 

1.628  I>reliminary  statement,  correction  of 
error. 

1.629  Effect  of  preliminary  statement. 

1.630  Reliance  on  earlier  application. 

1.631  Access  to  preliminary  statement, 
service  of  preliminary  statement. 

1.632  Notice  of  intent  to  argue 
abandonment,  suppression,  or 
concealment  by  opponent. 

1.633  Preliminary  motions. 

1.634  Motion  to  correct  inventorship. 

1.635  Miscellaneous  motions. 

1.636  Motions,  time  for  filing. 

1.637  Content  of  motions. 

1.638  Opposition  and  reply,  time  for  filing 
opposition  and  reply. 

1.639  Evidence  in  support  of  motion, 
opposition,  or  reply. 

1.640  Motions,  hearing  and  decision, 
redeclaration  of  interference,  order  to 
show  cause. 

1.641  Unpatentability  discovered  by 
examiner-in-chief 


Sec. 

1.642  Addition  of  application  or  patent  to 
interference. 

1.643  Prosecution  of  interference  by 
assignee. 

1.644  Petitions  in  interference. 

1.645  Extension  of  time,  late  papers,  stay  of 
proceedings. 

1.646  Service  of  papers,  proof  of  service. 

1.647  Translation  of  document  in  foreign 
language. 

1.651  Setting  times  for  discovery  and  taking 
testimony,  parties  entitled  to  take 
testimony. 

1.652  Judgment  for  failure  to  take  testimony 
or  file  record. 

1.653  Record  and  exhibits. 

1.654  Final  hearing. 

1.655  Matters  considered  in  rendering  a 
final  decision. 

1.656  Briefs  for  final  hearing. 

1.657  Burden  of  proof  as  to  dale  of 
invention. 

1.658  Final  decision. 

1.659  Recommendation. 

1.660  Notice  of  reexamination,  reissue, 
protest,  or  litigation. 

1.661  Termination  of  interference  after 
judgment. 

1.662  Request  for  entry  of  adverse  judgment: 
reissue  filed  by  patentee. 

1.663  Status  of  claim  of  defeated  applicant 
after  interference. 

1.664  Action  after  interference. 

1.665  Second  interference. 

1.666  Filing  of  interference  settlement 
agreements. 

1.671  Evidence  must  comply  with  rules. 

1.672  Manner  of  taking  testimony. 

1.673  Notice  of  examination  of  witness. 

1.674  Persons  before  whom  dt.positions  may 
be  taken. 

1  675    Examination  of  witness,  rt^uding  and 
signing  transcript  of  deposition. 

1.676  Certification  and  filing  by  officer, 
marking  exhibits. 

1.677  Form  of  a  transcript  of  deposition. 

1.678  Transcript  of  deposition  must  be  filed. 

1.679  Inspection  of  transcript. 
1.5B2    Official  records  and  printed 

publications. 

1.683  Testimony  in  another  interference, 
proceeding,  or  action. 

1.684  Testimony  in  a  foreign  country 

1.685  Errors  and  irregularities  in 
dr  positions. 

1.687  Additional  Discovery. 

1.688  Use  of  discovery. 

The  following  is  a  table  correlating 
the  present  rules  (37  CFR  1.201  throuRh 
1.288)  to  the  mies  (37  CFR  l.fiOl  through 
1.688). 
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Other  Considerations 

These  rules  do  not  have  a  significant 
impact  on  the  quality  of  the  hiini.in 
environnnent  or  the  conservation  of 
energy  resources. 

The  rules  are  in  conformity  with  the 
requirements  of  the  (1)  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  (2) 
Executive  Order  12291,  and  (3)  llie 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
lo  the  Small  Business  Administration 
that  these  rules  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act;  Pub.  L.  96^ 
354).  The  rules  govern  the  conduct  of 
interference  cases  which  arise  in  the 
F'atent  and  Trademark  Office.  In  fiscal 
1983,  the  Patent  and  Trademark  Office 
received  iai,704  patent  applications. 
During  the  same  pi^riod,  180 
interferences  were  iJcclared.  It  is 
expected  that  the  overall  cost  will  be 
retjuced  for  obtaining  a  patent  based  on 
applications  which  become  involved  in 
an  interference.  See  a  "section-by- 
section"  analysis  submitted  for  the 
Record  by  Representative  Kastenmeier 
during  discussion  of  H  R.  6286  on  the 
floor  of  the  House  in  which  the 
following  statement  appears  (130  Cong. 
Rec.  H10528,  columns  2  and  3): 

It  is  irxpected  that  intcrfi;renri!s  will 
bm;omn  simpler,  more  expeditious,  and  less 
c()sti.\.  Under  the  bill,  all  issues  of 
patentaliility  and  priority  which  arise  in  an 
interfcronce  can  be  decided  in  a  single 
procendipg  rather  than  in  a  series  of 
complicated  inU'r  partp  and  ex  parte 
prncpndings. 

These  rules,  therefore,  will  have  no 
significant  economic  impact  on  small 
entities. 

The  Patent  and  Trademark  Olfice  has 
determined  that  this  rule  is  not  a  major 
rule  under  Executive  Order  12291.  The 
annual  effect  on  the  economy  would  be 
less  than  Si 00  million.  There  would  be 
no  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geogr.iphic  regions.  There 
would  be  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

These  rules  do  not  impose  a  burden 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq..  since  no 
record  keeping  or  reporting 
requirements  v*  ithin  the  coverage  of  the 
Act  are  placed  upon  the  public. 


List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations. 
Conflict  .of  interests.  Courts,  Inventions 
and  patents.  Lawyers. 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  given 
to  the  Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C.  6,  23,  41,  and 
135.  Part  r  of  Title  37  CFR  is  amended  as 
set  forth  below. 

1.  Section  1.1  is  amended  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  1.1    All  communications  to  be  addressed 
to  Commissioner  of  Patents  and 
Trademarks. 

•  *  *  •  • 

(e)  Communications  relating  to 
interferences  and  applications  or 
patents  involved  in  an  inleiftu-nie 
should  be  additionally  marked  "BOX 
INTERFERENCE." 

2.  Section  1.4  is  amended  by  revising 
paragraph  (a)(2)  and  reprinting  the 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

§  1.4    Nature  of  correspondence. 

(a)  Correspondence  with  the  Patent 
and  Trademark  Office  comprises: 

***** 

(2)  Cori-espondence  in  and  relating  to 
a  particular  application  or  other 
proceeding  in  the  Office.  See 
particularly  the  ndes  relating  to  the 
filing,  processing,  or  other  proceedings 
of  national  applications  in  Subpart  B, 
S§  1.31  to  1.3,52;  of  international 
applications  in  Subpart  C,  §§  1.401  to 
1.482:  of  reexamination  of  patents  ki 
Subpart  D,  5§  1-501  to  1.570;  of 
interferences  in  Subpart  E,  5§  1.601  to 
1.688:  and  of  trademark  applications 
§5  2.11  to  2.189. 
•         ■         «         *         * 

3.  Section  1.5  is  amended  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  1.5    Identification  of  application,  patent 
or  registration. 

«         *         *         *         * 

.  (e)  When  a  paper  concerns  an 
interference,  it  should  state  the  names  of 
the  parties  and  the  number  of  the 
Interference.  The  name  of  the  examiner- 
in-chief  assigned  to  the  interference 
(§  1  610)  and  the  name  of  the  party  filing 
the  paper  should  appear  conspicuously 
on  the  first  page  of  the  paper. 

4.  Section  1.8  is  amended  by  adding 
paragraph  (a)(xii)  to  read  as  follows: 

§  1.8    Certificate  of  nullina. 


(xii)  The  filing  of  a  paper  in  an 
interference  which  an  examiner-in-chief 
orders  to  be  filed  by  hand  or  "Express 
Mail.' 

•  »  •  *  * 

5.  Section  1.9  is  amended  by  adding  a 
new  paragraph  (g)  to  read  as  follows: 

§  1.9    Definitions. 

•         •         •         •         * 

(g)  For  definitions  in  interferences  see 
§1.601. 

6.  Section  1.11  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1.1 1    Files  open  to  ttte  put>llc. 

(a)  After  a  patent  has  been  issued,  the 
specification,  drawings  and  all  papers 
relating  to  the  case  in  the  file  of  the 
patent  are  open  to  inspection  by  the 
g'^neral  public,  and  copies  may  be 
obtained  upon  paying  the  fee  therefor. 
After  entry  of  a  judgment  in  an 
interference  by  the  Board  of  Patent 
Appeals  and  Interferences  as  to  all 
parties,  the  file  of  any  interference 
which  involved  a  patent,  or  an 
application  on  which  a  patent  has 
issued,  is  similarly  open  to  public 
inspection  and  procurement  of  copies. 
Soe  S  2.27  for  trademark  files. 


S  1.14    lAmended] 

7.  Section  1.14  is  amended  by 
removing  from  paragraph  (d)  the  words 
"Board  of  Patent  Appeals  or  the  Board 
of  Patent  Interferences"  and  inserting,  in 
their  place,  the  words  "Board  of  Patent 
Appeals  and  Interferences." 

8.  Section  1.17  is  amended  by  revising 
paragraphs  (e),  (g),  (h).  and  (i)  to  read  as 
follows: 

§  1.17    Patent  application  processing  fees. 

•         *         *         *         • 

(e)  For  filing  a  notice  of  appeal  from 
the  examiner  to  the  Board  of  Patent 
Appeals  and  Interferences: 


By  a  small  entity  (§  1.9(0) 

By  other  than  a  small  entity.. 


...  S57.50 
...115.00 


(g)  For  filing  a  request  for  an  oral 
hearing  before  the  Board  of  Patent 
Appeals  and  Interferences  in  appeal 
under  35  U.S.C.  134: 

By  a  small  entity  (S  1.9(f)) $50.00 

By  other  than  a  small  entity 100.00 

(h)  For  filing  a  petition  to  the 
Commissioner  under  a  section  of  this 
part  listed  below  which  refers  to  this 
paragraph,  $120.00. 

S  1.47 — for  filing  by  other  than  all  the 
inventors  or  a  person  not  the  inventor. 
§  1.48 — for  correction  of  inventorship. 


i.Dvi     unpaieniaoiiiiy  aiscoverea  oy 
examiner-in-chief. 


I.2I>4«W.. 
1.204<c|.. 


i.eo8<b) 

1.608<C) 


1  2S7(e) 
1288 


16e7(d) 
1688 
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S  1.182 — for  decision  on  questions  not 
■pecifically  provided  for. 

i  1.183 — to  suspend  the  rules. 

i  1.377 — for  review  of  decision  refusing  to 
accept  and  record  payment  of  a  maintenance 
fee  filed  prior  to  expiration  of  patent. 

§  1.378(e) — for  reconsideration  of  decision 
on  petition  refusing  to  accept  delayed 
payment  of  maintenance  fee  in  expired 
patent. 

{  l.B44(e) — for  petition  in  an  interference. 

§  1.M4{{} — for  request'for  reconsideration 
of  a  decision  on  petition  in  an  interference. 

i  l.ee6(c) — for  late  Tiling  of  intoference 
settlement  agreement. 

SS  5.12.  5.13  &  5.14 — for  expedited  handling 
of  foreign  filing  license. 

§  5.15 — for  changing  the  scope  of  a  license. 

§  5.25— for  retroactive  license. 

(i)  For  flling  a  petition  to  the 
Commissioner  under  a  section  of  this 
part  listed  below  which  refers  to  this 
paragraph,  $60.00. 

§  1.12 — for  access  to  an  assignment  record. 

f  1.14 — for  access  to  an  application. 

i  1.55— for  entry  of  late  priority  papers. 

§  1.102 — to  make  appUcation  special. 

§  1.103 — to  suspend  action  in  application. 

i  1.177 — for  divisional  reissues  to  issue 
separately. 

S  1.312 — for  amendment  after  payment  of 
issue  fee. 

i  1.313 — to  withdraw  an  application  from 
issue. 

i  1.314 — to  defer  issuance  of  a  patent. 

i  1.334 — for  patent  to  issue  to  assignee, 
assignment  recorded  late. 

i  1.666(b) — for  access  to  interference 
settlement  agreement. 
•         *         •         *         * 

9.  Section  1.36  is  revised  as  follows: 

S  iM    Revocation  of  power  of  attomoy  or 
authorization;  wlttxhawal  of  attorney  or 


A  power  of  attorney  or  authorization 
of  agent  may  be  revoked  at  any  stage  in 
the  proceedings  of  a  case,  and  an 
attorney  or  agent  may  withdraw,  upon 
application  to  and  approval  by  the 
Commissioner.  An  attorney  or  agent, 
except  an  associate  attorney  or  agent 
whose  address  is  the  same  as  that  of  the 
principal  attorney  or  agent,  will  be 
notified  of  the  revocation  of  the  power 
of  attorney  or  authorization,  and  the 
applicant  or  patent  owner  will  be 
notified  of  the  withdrawal  of  the 
attorney  or  agent.  An  assignment  will 
not  of  itself  operate  as  a  revocation  of  a 
power  or  authorization  previously  given, 
but  the  assignee  of  the  entire  interest 
may  revoke  previous  powers  and  be 
represented  by  an  attorney  or  agent  of 
the  assignee's  own  selection.  See 
1 1.613(d)  for  withdrawal  of  an  attorney 
or  agent  of  record  in  an  interference. 

10.  Section  1.46  is  revised' as  follows: 
i«^a    vuiiaciiuii  or  aivaiiiuf aiup. 
If  the  correct  inventor  or  inventors  are 
not  named  in  an  application  for  patent 


through  error  without  any  deceptive 
intention  on  the  part  of  the  actual 
inventor  or  inventors,  the  application 
may  be  amended  to  name  only  the 
actual  inventor  or  inventors.  Such 
amendment  must  be  diligently  made  and 
must  be  accompanied  by  (a)  a  petition 
including  a  statement  of  facts  verified 
by  the  original  named  inventor  or 
inventors  establishing  when  the  error 
without  deceptive  intention  was 
discovered  and  how  it  occurred;  (b)  an 
oath  or  declaration  by  each  actual 
inventor  or  inventors  as  required  by 
S  1.63;  (c)  the  fee  set  forth  in  §  1.17(h): 
and  (d)  the  written  consent  of  any 
assignee.  When  the  application  is 
involved  in  an  interference,  the  petition 
shall  comply  with  the  requirements  of 
this  section  and  shall  be  accompanied 
by  a  motion  under  §  1.634. 

91.S5    [Amandodl 

11.  Section  1.55  is  amended  by 
removing  from  paragraph  (a)  "1.224"  and 
inserting,  in  its  place,  "1.630". 

12.  Section  1.59  is  revised  as  follows: 

§  1.59    Papers  of  application  wrtth  filing 
data  not  to  bo  ratumad. 

Papers  in  an  application  which  has 
received  a  filing  date  pursuant  to  §  1.53 
will  not  be  returned  for  any  purpose 
whatever.  If  applicants  have  not 
preserved  copies  of  the  papers,  the 
OfHce  will  furnish  copies  at  the  usual 
cost  of  any  apphcation  in  which  either 
the  requried  basic  filing  fee  (5  116)  or 
the  processing  and  retention  fee 
(§  1.21(1))  has  been  paid.  See  S  1-618  for 
return  of  unauthorized  and  improper 
papers  in  interferences. 

13.  Section  1.68  is  revised  as  follows: 
i^JU    Declaration  In  lieu  of  oattL 

Any  document  to  be  filed  in  the  Patent 
and  Trademark  Office  and  which  is 
required  by  any  law,  rule,  or  other 
regulation  to  be  under  oath  may  be 
subscribed  to  by  a  written  declaration. 
Such  declaration  may  be  used  in  lieu  of 
the  oath  otherwise  required,  if.  and  only 
if.  the  declarant  is  on  the  same 
document,  warned  that  willful  false 
statements  and  the  like  are  punishable 
by  fine  or  imprisonment,  or  both  (18 
U.S.C.  1001)  and  may  jeopardize  the 
validity  of  the  application  or  any  patent 
issuing  thereon.  The  declarant  must  set 
forth  in  the  body  of  the  declaration  that 
all  statements  made  of  the  declarant's 
own  knowledge  are  true  and  that  all 
statements  made  on  information  and 
belief  are  believed  to  be  true. 

14.  Section  1.103  is  amended  by 
revising  paragraph  (d)  as  follows: 

S  1.103    Suspension  of  action. 


(d)  Action  on  applications  in  which 
the  Office  has  accepted  a  request  filed 
under  §  1.139  will  be  suspended  for  the 
entire  pendency  of  these  applications 
except  for  purposes  relating  to 
interference  proceedings  under  i§  1.601 
through  1.688. 

15.  Section  1.122  is  amended  by 
revising  paragraph  (b)  as  follows: 

§  1. 122    Entry  and  consideration  of 
amendments. 

•         *         *         *         • 

(b)  Ordinarily  all  amendments 
presented  in  a  paper  filed  while  the 
application  is  open  to  amendment  are 
entered  and  considered,  subsequent 
cancellation  or  correction  being  required 
of  improper  amendments.  Untimely 
amendatory  paper.<4  may  be  refused 
entry  and  consideration  in  whole  or  in 
part.  For  amendments  presented  during 
an  interference  see  §  1.664.      • 

§1.136    [Amended] 

16.  Section  1.136  is  amended  by 
removing  "§  1.207"  and  inserting,  in  its 
place.  "5  1.611"  and  by  removing 

"S  1.245"  and  inserting,  in  its  place, 
"5  1.645". 

17.  Section  1.138  is  revised  as  follows: 

§  1.133    Express  AlMmdonmant. 

An  application  may  be  expressly 
abandoned  by  filing  in  the  Patent  and 
Trademark  Office  a  written  declaration 
of  abandonment  signed  by  the  applicant 
and  the  assignee  of  record,  if  any.  and 
identifying  the  application.  An 
application  may  also  be  expressly 
abandoned  by  filing  a  written 
declaration  of  abandonment  signed  by 
the  attorney  or  agent  of  record.  A 
registered  attorney  or  agent  acting  under 
the  provision  of  §  1.34(a),  or  of  record, 
may  also  expressly  abandon  a  prior 
application  as  of  the  filing  date  granted 
to  a  continuing  application  when  filing 
such  a  continuing  application.  Express 
abandonment  of  the  application  may  not 
be  recognized  by  the  Office  unless  it  is 
actually  received  by  appropriate 
officials  in  time  to  act  thereon  before  the 
date  of  issue. 

18.  Section  1.181  is  amended  by 
revising  paragraph  (a)  as  follows: 

§1.181    Petltton  to  ttw  Commissionar. 

(a)  Petition  may  be  taken  to  the 
Commissioner  (1)  From  any  action  or 
requirement  of  any  examiner  in  the  ex 
parte  prosecution  of  an  application 
which  is  not  subject  to  appeal  to  the 
Board  of  Patent  Appeals  and 
Interferences  or  to  the  court;  (2)  in  cas?s 
in  which  a  statute  or  the  rules  specify 
that  the  matter  is  to  be  determined 
directly  by  or  reviewed  by  the 


requirements  within  the  coverage  of  the 
Act  are  placed  upon  the  public. 


§1.8    Certificate  of  mailing. 


inventors  or  a  person  not  the  inventor. 
{  1.4a — for  correction  of  inventorship. 
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Commissioner  and  (3)  to  invoke  the 
supervisory  authority  of  the 
Commissioner  in  appropriate 
circumstances.  For  petitions  in 

interferences,  see  S  1644. 

***** 

19.  The  center  heading  preceding 
§  1.191  is  revised  to  read: 

Appeal  to  the  Board  of  Patent  Appeals 
and  Interferences 

20.  Section  1.191  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (c)  as  follows: 

§  1.191    Appeal  to  Board  of  Patent  Appeals 
and  Interferences. 

(a)  Every  applicant  for  a  patent  or  for 
reissue  of  a  patent,  or  every  owner  of  a 
patent  under  reexamination,  any  of  the 
claims  of  which  have  been  twice 
rejected  or  who  has  been  given  a  final 
rejection  (S  1.113),  may,  upon  the 
payment  of  the  fee  set  forth  in  §  1.17(e), 
appeal  from  the  decision  of  the 
examiner  to  the  Board  of  Patent  Appeals 
and  Interferences  within  the  time 

allowed  for  response. 

****** 

(c)  An  appeal  when  taken  must  be 
taken  from  the  rejection  of  all  claims 
under  rejection  which  the  applicant  or 
patent  owner  proposes  to  contest. 
Questions  relating  to  matters  not 
affecting  the  merits  of  the  invention  may 
be  required  to  be  settled  before  an 
appeal  can  be  considered. 


§1.194    [Amended] 

21.  Section  1.194  is  amended  by 
removing  the  words  "Board  of  Appeals" 
and  inserting,  in  their  place,  the  words 
"Board  of  Patent  Appeals  and 
Interferences." 

22.  Section  1.196  is  revised  as  follows: 

§  1.196    Decision  by  ttie  Board  of  Patent 
Appeals  and  Interferences. 

(a)  The  Board  of  Patent  Appeals  and 
Interferences,  in  its  decision,  may  affirm 
or  reverse  the  decision  of  the  examiner 
in  whole  or  in  part  on  the  grounds  and 
on  the  claims  specified  by  the  examiner. 
The  affirmance  of  the  rejection  of  a 
claim  on  any  of  the  grounds  specified 
constitutes  a  general  affirmance  of  the 
decision  of  the  examiner  on  thai  claim, 
except  as  to  any  ground  specifically 
reversed. 

(b)  Should  the  Board  of  Patent 
Appeals  and  Interferences  have 
knowledge  of  any  grounds  not  involved 
in  the  appeal  for  rejecting  any  appealed 
claim,  it  may  include  in  the  decision  a 
statement  to  that  effect  with  its  reasons 
for  so  holding,  which  statement  shall 
constitute  a  new  rejection  of  the  claims. 
When  the  Board  of  Patent  Appeals  and 


Interferences  make  a  new  rejection  of 
an  appealed  claim,  the  appellant  may 
exercise  any  one  of  the  following  three 
options: 

(1)  The  appellant  may  submit  an 
appropriate  amendment  of  the  claims  so 
rejected  or  a  showing  of  facts,  or  both, 
and  have  the  matter  reconsidered  by  the 
examiner  in  which  event  the  application 
will  be  remanded  to  the  examiner  and 
the  decision  of  the  Board  of  Patent 
Appeals  and  Interferences  shall  not  be 
considered  final  for  the  purpose  of 
judicial  review.  The  statement  shall  be 
binding  upon  the  examiner  unless  an 
amendment  or  showing  of  facts  not 
previously  of  record  be  made  which,  in 
the  opinion  of  the  examiner,  ov2rcomes 
the  new  ground  for  rejection  stated  in 
the  decision.  When  appropriate,  upon 
conclusion  of  proceedings  on  remand 
before  the  examiner,  the  Board  of  Patent 
Appeals  and  Interferences  may  enter  an 
order  otherwise  making  its  decision 
final. 

(2)  The  appellant  may  have  the  case 
reconsidered  under  §  1.197(b)  by  the 
Board  of  Patent  Appeals  and 
Interferences  upon  the  same  record. 
Where  request  for  such  reconsideration 
is  made  the  Board  of  Patent  Appeals 
and  Interferences  shall,  if  necessary, 
render  a  new  decision  which  shall 
include  all  grounds  upon  which  a  patent 
is  refused. 

(3)  The  appellant  may  treat  the 
decision,  including  the  new  grounds  for 
rejection  given  by  the  Board  of  Patent 
Appeals  and  Interferences,  as  a  final 
decision  in  the  case. 

(c)  Should  the  decision  of  the  Board  of 
Patent  Appeals  and  Interferences 
include  an  explicit  statement  that  a  ' 
claim  may  be  allowed  in  amended  form, 
appellant  shall  have  the  right  to  amend 
in  conformity  with  such  statement  which 
shall  be  binding  on  the  examiner  in  the 
absGnce  of  new  references  or  grounds  of 
rejection. 

(d)  Although  the  Board  of  Patent 
Appeals  and  Interferences  normally  will 
confine  its  decision  to  a  review  of 
rejections  made  by  the  examiner,  should 
if  have  knowledge  of  any  grounds  for 
rejecting  any  allowed  claim  it  may 
include  in  its  decision  a  recommended 
rejection  of  the  claim  and  remand  the 
case  to  the  examiner.  In  such  event,  the 
Board  shall  set  a  period,  not  less  than 
one  month,  within  which  the  appellant 
may  submit  to  the  examiner  an 
appropriate  amendment,  a  showing  of 
facts  or  reasons,  or  both,  in  order  to 
avoid  the  grounds  set  forth  in  the 
recommendation  of  the  Board  of  Patent 
Appeals  and  Interferences.  The 
examiner  shall  be  bound  by  the 
recommendation  and  shall  enter  and 
maintain  the  recommended  rejection 


unless  an  amendment  or  showing  of 
facts  not  previously  of  record  is  filed 
which,  in  the  opinion  of  the  examiner, 
overcomes  the  recommended  rejection. 
Should  the  examiner  make  the 
recommended  rejection  final  the 
applicant  may  again  appeal  to  the  Board 
of  Patent  Appeals  and  Interferences. 
Whenever  a  decision  of  the  Board  of 
Patent  Appeals  and  Interferences 
includes  a  remand,  that  decision  shall 
not  be  considered  a  final  decision. 
When  appropriate,  upon  conclusion  of 
proceedings  on  remand  before  the 
examiner,  the  Board  of  Patent  Appeals 
and  Interferences  may  enter  an  order 
otherwise  making  its  decision  final. 

23.  Section  1.197  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 

§  1.107    Action  following  dedaion. 

(a)  After  decision  by  the  Board  of 
Patent  Appeals  and  Interferences,  the 
case  shall  be  returned  to  the  examiner, 
subject  to  the  appellant's  right  of  appeal 
or  other  review,  for  such  further  action 
by  the  appellant  or  by  the  examiner,  as 
the  condition  of  the  case  may  require,  to 
carry  into  effect  the  decision. 

(b)  A  single  request  for 
reconsideration  or  modification  of  the 
decision  may  be  made  if  filed  within  one 
month  from  the  date  of  the  original 
decision,  unless  that  decision  is  so 
modified  as  to  become,  in  effect,  a  new 
decision,  and  the  Board  of  Patent 
Appeals  and  Interferences  so  states. 


§1.198    [Amended] 

24.  Section  1.198  is  amended  by 
removing  the  words  "Board  of  Appeals" 
and  inserting,  in  their  place,  the  words 
"Board  of  Patent  Appeals  and 
Interferences." 

25.  The  center  heading  preceding 
§  1.201  is  removed. 

§§  1.201  tlw-ougli  1.212    [Rentovedl 

26.  Sections  1.201  through  1.212  are 
removed. 

27.  The  center  heading  preceding 
S  1.215  is  removed. 

§§  1.215  tttrough  1.228    [Removed] 

28.  Sections  1.215  through  1.228  are 
removed. 

29.  The  center  heading  preceding 
§  1.231  is  removed. 

§§  1.231  ttvough  1.238    [Removed] 

30.  Sections  1.231  through  1.238  are 
removed. 

31.  The  center  heading  preceding 
§  1.242  is  removed. 
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S§  1.242  through  1^47    [Itemoved] 

32.  Sections  1242  through  1.247  are 
removed. 

33.  A  center  heading  preceding  S  1.248 
is  added  which  reads: 

Miscellaneous  Provisions 

34.  Section  1.248  is  amended  by 
adding  paragraph  (c)  and  revising  the 
section  heading  as  follows: 

§  1.24S    Sfvtet  of  Papers;  manner  of 
MTvice;  proof  of  aorvlce  In  cases  other 
than  interf € 


•  •        •        •        • 

(c)  See  §  1.646  for  service  of  papers  in 
interferences. 

35.  The  center  heading  preceding 
§  1.251  is  removed. 

§$  1.251  through  1.259    (Removedl 

36.  Sections  1.2S1  through  1.259  are 
removed. 

37.  The  center  beading  preceding 
S  1.281  is  removed. 

§9  1-2C1  through  1.268    I  Removed  1 

3a  Sections  1.261  through  1.268  are 
removed. 

39.  The  center  heading  preceding 
§  1.271  is  removed. 

§9  1.271  through  1.28S    (Removed] 

40.  Sections  1.271  through  1.288  are 
removed. 

41.  Section  1.292  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (c)  as  follows: 

$1,292    PutiUc  use  proceedings. 

(a)  When  a  petition  for  the  institution 
of  public  use  proceedings,  supported  by 
a^idavits  or  declarations  and  the  fee  set 
forth  in  S  1.17{j)  is  filed  by  one  having 
information  of  the  pendency  of  an 
application  and  is  found,  on  reference  to 
the  examiner,  to  make  &  prima  facie 
showing  that  the  invention  claimed  in  an 
application  believed  to  be  on  file  had 
been  in  public  use  or  on  sale  more  than 
one  year  before  the  Filing  of  the 
application,  a  hearing  may  be  had 
before  the  Commissioner  to  determine 
whether  a  public  use  proceeding  should 
be  instituted.  If  instituted,  the 
Commissioner  may  designate  an 
appropriate  official  to  conduct  the 
public  use  proceeding,  including  the 
setting  of  times  for  taking  testimony, 
which  shall  be  taken  as  provided  by 
SS  1.671  through  1.685.  The  petitioner 
will  be  heard  in  the  proceedings  but 
after  decision  therein  will  not  be  heard 
further  in  the  prosecution  of  the 
application  for  patent 

•  •        *        •        • 

(c)  A  petition  for  institution  of  public 
use  proceedings  shall  not  be  filed  by  a 


party  to  an  interference  as  to  an 
application  involved  in  the  interference. 
Public  use  and  on  sale  issues  in  an 
interference  shall  be  raised  by  a 
preliminary  motion  under  §  1.633(a). 

§  1J01    (Amended] 

42.  Section  1.301  is  amended  by 
removing  the  words  "Board  of  Appeals" 
and  the  words  "Board  of  Patent 
Interferences"  and  inserting,  in  each  of 
their  places,  the  words  "Board  of  Patent 
Appeals  and  Interferences." 


§1.302    (Amended] 

43.  Section  1.302  is  amended  by 
removing  from  paragraph  (b)  "1.248"  and 
inserting,  in  its  place.  "1.646"  and  by 
removing  "and  other  contested  cases". 

§1.303    (Amended] 

44.  Section  1.303  is  amended  by 
removing  from  paragraph  (a)  the  words 
"Board  of  Appeals"  and  the  words 
"Board  of  Patent  Interferences"  and 
inserting,  in  each  of  their  places,  the 
words  "Board  of  Patent  Appeals  and 
Interferences"  and  by  removing  from 
paragraph  (c)  "1.248"  and  inserting,  in 
its  place.  "1.646". 

45.  Section  1.304  is  amended  by 
revising  paragraph  (a)  as  follows: 

§  1.304    Time  for  appeal  or  civil  action. 

(a)  The  time  for  filing  the  notice  and 
reasons  of  appeal  to  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  (§  1.302) 
or  for  commencing  a  civil  action 
(§  1.303)  is  sixty  days  from  the  date  of 
the  decision  of  the  Board  of  Patent 
Appeals  and  Interferences.  If  a  request 
for  reconsideration  or  modification  of 
the  decision  is  filed  within  the  time 
provided  under  §  1.197(b)  or  §  1.658(b). 
the  time  for  filing  an  appeal  or 
commencing  a  civil  action  shall  expire 
at  the  end  of  the  sixty-day  period  or 
thirty  days  after  action  on  the  request, 
whichever  is  later.  Except  for  an  appeal 
from  or  commencing  a  civil  action  after 
a  decision  of  the  Board  of  Patent 
Appeals  and  Interferences  in  a 
reexamination  proceeding  or  an 
interference  proceeding,  the  time 
periods  set  forth  herein  are  subject  to 
the  provisions  of  §  1.136.  See  §  1.550(c) 
for  extensions  of  time  to  appeal  or 
commence  a  civil  action  in  a 
reexamination  proceeding.  See 
S  1.645(aj  for  extensions  of  time  to 
appeal  or  commence  a  civil  action  in  an 
interference.  An  examiner-in-chief,  upon 
a  showing  of  excusable  neglect,  may 
extend  the  time  for  seeking  judicial 
review  of  a  decision  of  the  Board  of 
Patent  Appeals  and  Interferences  in  an 
interference  case  when  a  request  is 


untimely  filed  after  expiration  of  the 
time  prescribed  by  this  section. 

•  •  *  •  * 

46.  Section  1.322  is  amended  by 
revising  paragraph  (a)  as  follows: 

§  1.322    Certificate  of  correction  of  Office 
mistake. 

(a)  A  certificate  of  correction  under  35 
U.S.C.  254  may  be  issued  at  the  request 
of  the  patentee  or  the  patentee's 
assignee.  Such  certificate  will  not  be 
issued  at  the  request  or  suggestion  of 
anyone  not  owning  an  interest  in  the 
patent,  nor  on  motion  of  the  Office, 
without  first  notifying  the  patentee 
(including  any  assignee  of  record]  and 
affording  the  patentee  an  opportunity  to 
be  heard.  When  the  request  relates  to  a 
patent  involved  in  an  interference,  the 
request  shall  comply  with  the 
requirements  of  this  section  and  shall  be 
accompanied  by  a  motion  under  §  1.635. 
•         *         «         •         • 

47.  Section  1.323  is  revised  as  follows: 

§  1.323    Certificate  of  correction  of 
applicant's  mistalce. 

Whenever  a  mistake  of  a  clerical  or 
typographical  nature  or  of  minor 
character  which  was  not  the  fault  of  the 
Office,  appears  in  a  patent  and  a 
showing  is  made  that  such  mistake 
occurred  in  good  faith,  the 
Commissioner  may,  upon  payment  of  . 
the  fee  set  forth  in  §  1.20{a],  issue  a 
certificate,  if  the  correction  does  not 
involve  such  changes  in  the  patent  as 
would  constitute  new  matter  or  would 
require  reexamination.  A  request  for  a 
certificate  of  correction  of  a  patent 
involved  in  an  interference  shall  comply 
with  the  requirements  of  this  section 
and  shall  be  accompanied  by  a  motion 
under  §  1.635. 

48.  Section  1.324  is  revised  as  follows: 

§  1.324    Correction  of  Inventorship  In 
patent 

Whenever  a  patent  is  issued  and  it 
appears  that  the  correct  inventor  or 
inventors  were  not  named  through  error 
without  deceptive  intention  on  the  part 
of  the  actual  inventor  or  inventors,  the 
Commissioner  may.  on  petition  of  all  the 
parties  and  the  assignees  and 
satisfactory  proof  of  the  facts  and 
payment  of  the  fee  set  forth  in  §  1.20(b), 
or  on  order  of  a  court  before  which  such 
matter  is  called  in  question,  issue  a 
certificate  naming  only  the  actual 
inventor  or  inventors.  A  request  to 
correct  inventorship  of  patent  involved 
in  an  interference  shall  comply  with  the 
requirements  of  this  section  and  shall  be 
accompanied  by  a  motion  under  $  1.634. 


When  the  Board  of  Patent  Appeals  and        maintain  the  recommended  rejection 


§  1.242  18  removed. 
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§1.550    [Antendedl 

49.  Section  1.550  is  amended  by 
removing  from  paragraph  (a)  "Board  of 
Appeals"  and  inserting,  in  its  place, 
"Board  of  Patent  Appeals  and 
Interferences." 

50.  Section  1.565  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (e)  as  follows: 

§  1.565    Concurrent  office  proceedings. 

***** 

(b)  If  a  patent  in  the  process  of 
reexamination  is  or  becomes  involved  in 
litigation  or  a  reissue  application  for  the 
patent  in  filed  or  pending,  the 
Commissioner  shall  determine  whether 
or  not  to  stay  the  reexamination  or 
reissue  proceeding. 
***** 

(e)  If  a  patent  in  the  process  of 
reexamination  is  or  becomes  involved  in 
an  interference,  the  Commissioner  may 
stay  reexamination  or  the  interference. 
The  Commissioner  will  not  consider  a 
request  to  stay  an  interference  unless  a 
motion  (5  1.635)  to  stay  the  interference 
has  been  presented  to,  and  denied  by. 
an  examiner-in-chief  and  the  request  is 
filed  within  ten  (10)  days  of  a  decision 
by  an  examiner-in-chief  denying  the 
motion  for  a  stay  or  such  other  time  as 
the  examiner-in-chief  may  set. 

51.  A  new  subpart  entitled  "Subpart 
E — Interferences"  is  added  which  reads 
as  follows: 

Subpart  E— Interferences 

Sec. 

1.601  Scope  of  rules,  definitions. 

1.602  Interest  in  applications  and  patents 
involved  in  interference. 

1.603  Interference  between  applications: 
subject  matter  of  the  interference. 

1.6()4    Request  for  interference  between 

upplical:on8  by  an  applicant, 
l.eo.";    Suggestion  of  claim  to  applicant  by 

CKaminer. 

1.606  Interference  between  an  application 
Hnd  a  patent:  subject  matter  of  the 
interference. 

1.607  Request  by  appliotnl  for  interference 
with  patent. 

1.606    Interference  between  an  application 
and  a  patent:  prima  facif  showing  by 
applicant. 

1.609  Preparation  of  interference  papers  by 
examiner. 

1.610  Assignment  of  interference  to 
examiner-in-chief,  time  period  for 
completing  interference. 

1.611  Declaration  of  interference. 

1.612  Access  to  applications. 

1.613  Lead  attorney,  same  attorney 
representing  different  parties  in  an 
interference,  withdrawal  of  attorney  or 
agent. 

1.614  Jurisdiction  over  interference. 

1.615  Suspension  of  ex  parte  prosecution. 

1.616  Sanctions  for  failure  to  comply  witti 
rules  or  order. 


1.617  Summary  judgment  against  applicant 

1.618  Return  of  unauthorized  papers. 

1.621  Preliminary  statement  time  for  filing, 
notice  of  filing. 

1.622  Preliminary  statement,  who  made 
invention,  where  invention  made. 

1.623  Preliminary  statement  invention  made 
in  United  States. 

1.624  Preliminary  statement  invention  made 
abroad. 

1.625  Preliminary  statement:  derivation  by 
an  opponent 

1.626  Preliminary  statement;  earlier 
application. 

1.627  Preliminary  statement  sealing  before 
filing,  opening  of  statement 

1.628  Preliminary  statement  correction  of 
error. 

1.629  Effect  cf  preUminary  statement 

1.630  Reliance  on  earlier  application. 

1.631  Access  to  preliminary  statement 
service  of  preliminary  statement. 

1.632  Notice  of  intent  to  argue 
abandonment,  suppression,  or 
concealment  by  opponent. 

1.633  Preliminary  motions. 

1.634  Motion  to  correct  inventorship. 

1.635  Miscellaneous  motions. 

1.636  Motions,  time  for  filing. 

1.637  Content  of  motions. 

1.638  Opposition  and  reply,  time  for  filing 
opposition  and  reply. 

1.639  Evidence  in  support  of  motion, 
opposition,  or  reply. 

1.640  Motions,  hearing  and  decision, 
redeclaration  of  interference,  order  to 
show  cause. 

1.641  Unpatentability  discovered  by 
examiner-in-chief. 

1.642  Addition  of  application  or  patent  to 
interference. 

1.643  Prosecution  of  interference  by 
assignee. 

1.644  Petitions  in  interferences. 

1.645  Extension  of  time,  late  papers,  stay  of 
proceedings. 

1.646  Service  of  papers,  proof  of  service. 

1.647  Translation  of  document  in  foreign 
language. 

1.651  Setting  times  for  discovery  and  taking 
testimony,  parties  entitled  to  take 
testimony. 

1.652  Judgment  for  failure  to  take  testimony 
or  file  record. 

1.653  Record  and  exhibits. 

1.654  Final  hearing. 

1.655  Matters  considered  in  rendering  a 
final  decision. 

1.656  Briefs  for  final  hearing. 

1  657    Burden  of  proof  as  to  dale  of 

invention. 
1.656    Final  decision. 

1.659  Recommendation. 

1.660  Notice  of  reexamination,  reissue, 
protest,  or  litigation. 

1 .661  Termination  of  interference  after 
judgment 

1.662  Request  for  entry  of  adverse  judgment 
reissue  filed  by  patentee. 

1.663  Status  of  claim  of  defeated  applicant 
after  interference. 

1.664  Action  after  interference. 

1.665  Second  interference. 

1.666  Filing  of  interference  settlement 
agreements. 

1.671    Evidence  must  comply  with  rules. 


1.672  Manner  of  taking  testimony. 

1.673  Notice  of  examination  of  witness. 

1.674  Persons  before  whom  depositions  may 
be  talies. 

1  675    Examination  of  witness,  reading  and 
signing  transcipt  of  deposition. 

1.676  Certification  and  filing  by  officer, 
marking  exhibits. 

1.677  Form  of  a  transcript  of  deposition. 

1.678  Transcript  of  deposition  must  be  filed, 

1.679  Inspection  of  transcript 

1.682  Official  records  and  printed 
publications. 

1.683  Testimony  in  another  interference, 
proceeding,  or  action. 

1.684  Testimony  in  a  foreign  country. 

1.685  Errors  and  irregularities  in 
depositions. 

1.687  Additional  Discovery. 

1.688  Vse  of  discovery. 

Authcilty:  35  U.S.C.  6.  23,  41.  and  135. 

Subpart  E— interferences 

§1.601    Scope  of  rules,  deflnitlons. 

This  subpart  governs  the  procedure  in 
patent  interferences  in  the  Patent  and 
Trademark  Office.  This  subpart  shall  be 
construed  to  secure  the  just  speedy,  and 
inexpensive  determination  of  every 
inteiference.  For  the  meaning  of  terms  in 
the  Federal  Rules  of  Evidence  as  applied 
to  interferences,  see  {  1.671(c).  Unless 
otherwise  clear  from  the  context  the 
following  definitions  apply  to  this 
subpart: 

(a)  "Additional  discovery"  is 
discovery  to  which  a  party  may  be 
entitled  under  §  1.687  in  addition  to 
discovery  to  which  the  party  is  entitled 
as  a  matter  of  right  under  S  1-673  (a)  and 
(b). 

(b)  "AfTidavit"  means  affidavit, 
declaration  under  §  1.68,  or  statutory 
declaration  under  28  U.S.C.  1746.  A 
transcript  of  an  ex  parte  deposition  may 
be  used  as  an  affidavit 

(c)  "Board"  means  the  Board  of  Patent 
Appeals  and  Interferences. 

(d)  "Case-in-chieP'  means  that  portion 
of  a  party's  case  where  the  party  has  the 
burden  of  going  forward  with  evidence. 

(e)  "Case-in-rebuttal"  means  that 
portion  of  a  party's  case  where  the  party 
presents  evidence  in  rebuttal  to  the 
case-in-chief  of  another  party. 

(f)  A  "count"  defines  the  interfering 
subject  matter  between  (1)  two  or  more 
applications  or  (2)  one  or  more 
applications  and  one  or  more  patents. 
When  there  is  more  than  one  count, 
each  count  shall  define  a  separate 
patentable  invention.  Any  claim  of  an 
application  or  patent  which  corresponds 
to  a  count  is  a  claim  involved  in  the 
interference  within  the  meaning  of  35 
U.S.C.  135(a).  A  claim  of  a  patent  or 
application  which  is  identical  to  a  count 
is  said  to  "correspond  exactly"  to  the 
count.  A  claim  of  a  patent  or  application 


use  proceedings  shall  not  be  filed  by  a  interference  case  when  a  request  is 


accompanied  by  a  motion  under  $  1.634. 
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which  is  not  identical  to  a  count,  but 
which  defines  the  same  patentable 
invention  as  the  count,  is  said  to 
"correspond  substantially"  to  the  count. 
When  a  count  is  broader  in  scope  than 
all  claims  which  correspond  to  the 
count,  the  count  is  a  "phantom  count."  A 
phantom  count  is  not  patentable  to  any 
party. 

(g)  The  "effective  filing  date"  of  an 
application  or  a  patent  is  the  filing  date 
of  an  earlier  application  accorded  to  the 
application  or  patent  under  35  U.S.C. 
119, 120,  or  365. 

(h)  In  the  case  of  an  application, 
"filing  date"  means  the  filing  date 
assigned  to  the  application.  In  the  case 
of  a  patent,  "filing  date"  means  the  filing 
date  assigned  to  the  application  which 
issued  as  the  patent. 

(i)  An  "interference"  is  a  proceeding 
instituted  in  the  Patent  and  Trademark 
Office  before  the  Board  to  determine 
any  question  of  patentability  and 
priority  of  invention  between  two  or 
more  parties  claiming  the  same 
patentable  invention.  An  interference 
may  be  declared  between  two  or  more 
pending  applications  naming  different 
inventors  when,  in  the  opinion  of  an 
examiner,  the  applications  contain 
claims  for  the  same  patentable 
invention.  An  interference  may  be 
declared  between  one  or  more  pending 
applications  and  one  or  more  unexpired 
patents  naming  different  inventors 
when,  in  the  opinion  of  an  examiner, 
any  application  and  any  unexpired 
patents  contain  claims  for  the  same 
patentable  invention. 

(j)  An  "interference-in-fact"  exists 
when  at  least  one  claim  of  a  party  which 
corresponds  to  a  count  and  at  least  one 
claim  of  an  opponent  which  corresponds 
to  the  count  define  the  same  patentable 
invention. 

(k)  A  "lead"  attorney  or  agent  is  a 
registered  attorney  or  agent  of  record 
who  is  primarily  responsible  for 
prosecuting  and  interference  on  behalf 
of  a  party  and  is  the  attorney  or  agent 
whom  an  examiner-in-chief  may  contact 
to  set  times  and  take  other  action  in  the 
interference. 

(1)  A  "party"  is  (1)  an  applicant  or 
patentee  involved  in  the  interference  or 
(2)  a  legal  representative  or  an  assignee 
of  an  applicant  or  patentee  involved  in 
an  interference.  Where  acts  of  a  party 
are  normally  performed  by  an  attorney 
or  agent,  "party"  may  be  construed  to 
mean  the  attorney  or  agent.  An 
"inventor"  is  the  individual  named  as 
inventor  in  an  application  involved  in  an 
interference  or  the  individual  named  as 
inventor  in  a  patent  involved  in  an 
interference. 

(m)  A  "senior  party"  is  the  party  with 
earliest  effective  filing  date  as  to  all 


counts  or,  if  there  is  no  party  with  the 
earliest  effective  filing  date  as  to  all 
counts,  the  party  with  the  earliest  filing 
date.  A  "junior  party"  is  any  other  party. 

(n)  Invention  "A"  is  the  "same 
patentable  invention"  as  a  invention  "B" 
when  invention  "A"  is  the  same  as  (35 
U.S.C.  102)  or  is  obvious  (35  U.S.C.  103) 
in  view  of  invention  "B"  assuming 
invention  "B"  is  prior  art  with  respect  to 
invention  "A".  Invention  "A"  is  a 
"separate  patentable  invention"  with 
respect  to  invention  "B"  when  invention 
"A"  is  new  (35  U.S.C  102)  and  non- 
obvious  (35  U.S.C.  103)  in  view  of 
invention  "B"  assuming  invention  "B"  is 
prior  art  with  respect  to  invention  "A". 

(o)  "Sworn"  means  sworn  or  affirmed. 

(p)  "United  States"  means  the  United 
States  of  America,  its  territories  and 
possessions. 

S  1.602    Interest  In  applications  and 
patents  Involved  In  an  interference. 

(a)  Unless  good  cause  is  shown,  an 
interference  shall  not  be  declared  or 
continued  between  (1)  applications 
owned  by  a  single  party  or  (2) 
applications  and  an  unexpired  patent 
owned  by  a  single  party. 

(b)  The  parties,  within  20  days  after 
an  interference  is  declared,  shall  notify 
the  Board  of  any  and  all  right,  title,  and 
interest  in  any  application  or  patent 
involved  or  relied  upon  in  the 
interference  unless  the  right,  title,  and 
interest  is  set  forth  in  the  notice 
declaring  the  interference. 

(c)  If  a  change  of  any  right,  title,  and 
interest  in  any  application  or  patent 
involved  or  relied  upon  in  the 
interference  occurs  after  notice  is  given 
declaring  the  interference  and  before  the 
time  expires  for  seeking  judicial  review 
of  a  final  decision  of  the  Board,  the 
parties  shall  notify  the  Board  of  the 
change  within  20  days  of  the  change. 

§  1.603    Interference  between  applications; 
subject  matter  of  ttie  interference. 

Before  an  interference  is  declared 
between  two  or  more  applications,  the 
examiner  must  be  of  the  opinion  that 
there  is  interfering  subject  matter 
claimed  in  the  applications  which  is 
patentable  to  each  applicant  subject  to  a 
judgment  in  the  interference.  The 
interfering  subject  matter  shall  be 
defined  by  one  or  more  counts.  Each 
count  shall  define  a  separate  patentable 
invention.  Each  application  must 
contain,  or  be  amended  to  contain,  at 
least  one  claim  which  corresponds  to 
each  count.  All  claims  in  the 
applications  which  define  the  same 
patentable  invention  as  a  count  shall  be 
designated  to  correspond  to  the  count. 


9  1.604    Request  for  Interference  between 
applications  by  an  applicant 

(a)  An  applicant  may  seek  to  have  an 
interference  declared  with  an 
application  of  another  by  (1)  suggesting 
a  proposed  count  and  presenting  a  claim 
corresponding  to  the  proposed  count,  (2) 
identifying  the  other  application  and,  if 
known,  a  claim  in  the  other  application 
which  corresponds  to  the  proposed 
count,  and  (3)  explaining  why  an 
interference  should  be  declared. 

(b)  When  an  applicant  presents  a 
claim  known  to  the  applicant  to  define 
the  same  patentable  invention  claimed 
in  a  pending  application  of  another,  the 
applicant  shall  identify  that  pending 
application,  unless  the  claim  is 
presented  in  response  to  a  suggestion  by 
the  examiner.  The  examiner  shall  notify 
the  Commissioner  of  any  instance  where 
it  appears  an  applicant  may  have  failed 
to  comply  with  the  provisions  of  this 
paragraph. 

§  1.605    Suggestion  of  claim  to  applicant 
by  examiner. 

(a)  The  examiner  may  suggest  that  an 
applicant  present  a  claim  in  an 
application  for  the  purpose  of  an 
interference  with  another  application  or 
a  patent.  The  applicant  to  whom  the 
claim  is  suggested  shall  amend  the 
application  by  presenting  the  suggested 
claim  within  a  time  specified  by  the 
examiner,  not  less  than  one  month.     , 
Failure  or  refusal  of  an  applicant  to 
timely  present  the  suggested  claim  shaH 
be  taken  without  further  action  as  a 
disclaimer  by  the  applicant  of  the 
invention  defined  by  the  suggested 
claim.  At  the  time  the  suggested  claim  is 
presented,  the  applicant  may  also  (1) 
call  the  examiner's  attention  to  other 
claims  already  in  the  application  or 
which  are  presented  with  the  suggested 
claim  and  (2)  explain  why  the  other 
claims  would  be  more  appropriate  to  be 
included  in  any  interference  which  may 
be  declared. 

(b)  The  suggestion  of  a  claim  by  the 
examiner  for  the  purpose  of  an 
interference  will  not  stay  the  period  for 
response  to  any  outstanding  Office 
action.  When  a  suggested  claim  is  timely 
presented,  ex  parte  proceedings  in  the 
application  will  be  stayed  pending  a         ^ 
determination  of  whether  an 
interference  will  be  declared. 

§  1.606    Interference  between  an 
application  and  a  patent;  subject  matter  of 
tt>e  interference. 

Before  an  interference  is  declared 
between  an  application  and  an 
unexpired  patent,  an  examiner  must 
determine  that  there  is  interfering 
subject  matter  claimed  in  the 


l.OJO      3uspt;nsiun  ui  ck  pane  pru0Y7\;uiiuii. 

1.616    Sanctions  for  failure  to  comply  with 
rules  or  order. 


agreements. 
1.671    Evidence  must  comply  with  rules. 


is  said  to  "correspond  exactly"  to  the 
count.  A  claim  of  a  patent  or  application 
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application  and  the  patent  which  is 
patentable  to  the  applicant  subject  to  a 
judgment  in  the  interference.  The 
interfering  subject  matter  will  be 
defined  by  one  or  more  counts.  Each 
count  shall  define  a  separate  patentable 
invention.  Any  application  must  contain, 
or  be  amended  to  contain,  at  least  one 
claim  which  corresponds  to  each  count. 
All  claims  in  the  application  and  patent 
which  define  the  same  patentable 
invention  as  a  count  shall  be  designated 
to  correspond  to  the  count.  At  the  time 
an  interference  is  initially  declared 
(§  1.611).  a  count  shall  not  be  narrower 
in  scope  than  any  patent  claim  which 
corresponds  to  the  count  and  any  single 
patent  claim  will  be  presumed,  subject 
to  a  motion  under  9  l-633(c),  not  to 
contain  separate  patentable  inventions. 

9  1.607    Request  by  applicant  for 
interference  with  patent 

(a)  An  applicant  may  seek  to  have  an 
interference  declared  between  an 
application  and  an  unexpired  patent  by 
(1)  presenting  a  proposed  count  and  a 
claim  corresponding  to  the  proposed 
count  and,  if  any  claim  of  the  patent  or 
application  does  not  correspond  exactly 
to  the  proposed  count,  explaining  why 
an  interference  should  be  declared.  (2) 
identifying  the  patent  and  indicating 
which  claim  in  the  application  and 
which  claim  or  claims  of  the  patent 
correspond  to  the  proposed  count,  and 
(3)  applying  the  terms  of  the  application 
claim  corresponding  to  the  count  to  the 
disclosure  of  the  application. 

(b)  When  an  applicant  seeks  an 
interference  with  a  patent,  examination 
of  the  application,  including  any  appeal 
to  the  Board,  shall  be  conducted  with 
special  dispatch  within  the  Patent  and 
Trademark  Office.  The  examiner  shall 
determine  whether  there  is  interfering 
subject  matter  claimed  in  the 
application  and  the  patent  which  is 
patentable  to  the  applicant  subject  to  a 
judgment  in  an  interference.  If  the 
examiner  determines  that  there  is  any 
interfering  subject  matter,  an 
interference  will  be  declared.  If  the 
examiner  determines  that  there  is  no 
interfering  subject  matter,  the  examiner 
shall  state  the  reasons  why  an 
interference  is  not  being  declared  and 
otherwise  act  on  the  application. 

(c)  When  an  applicant  presents  a 
claim  which  corresponds  exactly  or 
substantially  to  a  claim  of  a  patent,  the 
applicant  shall  identify  the  patent  and 
the  number  of  the  patent  claim,  unless 
the  claim  is  presented  in  response  to  a 
suggestion  by  the  examiner.  The 
examiner  shall  notify  the  Commissioner 
of  any  instance  where  an  applicant  fails 
to  identify  the  patent 


(d)  A  notice  that  an  applicant  is 
seeking  to  provoke  an  interference  with 
a  patent  will  be  placed  in  the  file  of  the 
patent  and  a  copy  of  the  notice  will  be 
sent  to  the  patentee.  The  identity  of  the 
applicant  will  not  be  disclosed  unless  an 
interference  is  declared.  If  a  final 
decision  is  made  not  to  declare  an 
interference,  a  notice  to  that  effect  will 
be  placed  in  the  patent  file  and  will  be 
sent  to  the  patentee. 

9  1.606    Interference  between  an 
application  and  a  patent;  prima  fade 
stiowing  by  applicant 

(a)  When  the  earlier  of  the  filing  date 
or  effective  filing  date  of  an  application 
is  three  months  or  less  after  the  earlier 
of  the  filing  date  or  effective  filing  date 
of  a  patent  the  applicant  before  an 
interference  will  be  declared,  shall  file 
an  affidavit  alleging  that  there  is  a  basis 
upon  which  applicant  is  entitled  to  a 
judgment  relative  to  the  patentee. 

(b)  When  the  earlier  of  the  filing  date 
or  the  effective  filing  date  of  an 
application  is  more  than  three  months 
after  the  earlier  of  the  filing  dale  or  the 
effective  filing  date  under  35  U.S.C.  120 
of  a  patent  the  applicant,  before  an 
interference  will  be  declared,  shall  file 
(1)  evidence  which  may  consist  of 
patents  or  printed  publications,  other 
documents,  and  one  or  more  affidavits 
which  demonstrate  that  applicant  is 
prima  facie  entitled  to  a  judgment 
relative  to  the  patentee  and  (2)  an 
explanation  stating  with  particularity 
the  basis  upon  which  the  applicant  is 
prima  facie  entitled  to  the  judgment 
Where  the  basis  upon  which  an 
applicant  is  entitled  to  judgment  relative 
to  a  patentee  is  priority  of  invention,  the 
evidence  shall  include  affidavits  by  the 
applicant  if  possible,  and  one  or  more 
corroborating  witnesses,  supported  by 
documentary  evidence,  if  available, 
each  setting  out  a  factual  description  of 
acts  and  circumstances  performed  or 
observed  by  the  affiant  which 
collectively  would  prima  facie  entitle 
the  applicant  to  judgment  on  priority 
with  respect  to  the  earlier  of  the  filing 
date  or  effective  filing  date  of  the  patent. 
To  facilitate  preparation  of  a  record 

(9  1.653  (g)  and  (h))  for  final  hearing,  an 
applicant  should  file  affidavits  on  paper 
which  is  8  V4  X  11  inches  (21.8  by  27.9 
cm.).  The  significance  of  any  printed 
publication  or  other  document  which  is 
self-authenticating  within  the  meaning 
of  Rule  902  of  the  Federal  Rules  of 
Evidence  or  9  1.671(d)  and  any  patent 
shall  be  discussed  in  an  affidavit  or  the 
explanation.  Any  printed  publication  or 
other  document  which  is  not  self- 
authenticating  shall  be  authenticated 
and  discussed  with  particularity  in  an 
affidavit.  Upon  a  showing  of  sufficient 


cause,  an  affidavit  may  be  based  on 
information  and  belief.  If  an  examiner 
finds  an  application  to  be  in  condition 
for  declaration  of  an  interference,  the 
examiner  will  consider  the  evidence  and 
explanation  only  to  the  extent  of 
determining  whether  a  basis  upon  which 
the  applicant  would  be  entitled  to  a 
judgment  relative  to  the  patentee  is 
alleged  and.  if  a  basis  is  alleged,  an 
interference  may  be  declared. 

§  1.609    Preparation  of  interference  papers 
by  examiner. 

When  the  examiner  determines  that 
an  interference  should  be  declared,  the 
examiner  shall  forward  to  the  Board:    * 

(a)  All  relevant  application  and  patent 
files  and 

(b)  A  statement  identifying. 

(1)  The  proposed  count  or  counts; 

(2)  The  claims  of  any  application  or 
patent  which  correspond  to  each  count, 
stating  whether  the  claims  correspond 
exactly  or  substantially  to  each  count; 

(3)  The  claims  in  any  application 
which  are  deemed  by  the  examiner  to  be 
patentable  over  any  count;  and 

(4)  Whether  an  applicant  or  patentee 
is  entitled  to  the  benefit  of  the  filing  date 
of  an  earlier  application  and.  if  so. 
sufficient  information  to  identify  the 
earlier  application. 

9  1.610    Assignment  of  interference  to 
examiner-in-ctiief ,  time  period  for 
completing  Interference. 

(a)  Each  interference  will  be  declared 
by  an  examiner-in-chief  who  may  enter 
all  interlocutory  orders  in  the 
interference,  except  that  only  a  panel 
consisting  of  at  least  three  members  of 
the  Board  shall  (1)  hear  oral  argument  at 
final  hearing,  (2)  enter  a  decision  under 
991.617. 1.640(c)  or  (e).  1.652, 1.656(i)  or 
1.658  or  (3)  enter  any  other  order  which 
terminates  the  interference. 

(b)  As  necessary,  another  examiner- 
in-chief  may  act  in  place  of  the  one  who 
declared  the  interference.  Unless 
otherwise  provided  in  this  section,  at  the 
discretion  of  the  examiner-in-chief 
assigned  to  the  interference,  a  panel 
consisting  of  two  or  more  members  of 
the  Board  may  enter  interlocutory 
orders. 

(c)  Unless  otherwise  provided  in  this 
subpart  times  for  taking  action  by  a 
party  in  the  interference  will  be  set  on  a 
case-by-case  basis  by  the  examiner-in- 
chief  assigned  to  the  interference.  Times 
for  taking  action  shall  be  set  and  the 
examiner-in-chief  shall  exercise  control 
over  the  interference  such  that  the 
pendency  of  the  interference  before  the 
Board  does  not  normally  exceed  two 
years. 
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(d)  An  examiner-in-chief  may  hold  a 
conference  with  the  parties  to  consider 
(1)  Simplification  of  any  issues,  (2)  the 
necessity  or  desirability  of  amendments 
to  counts.  (3)  the  possibility  of  obtaining 
admissions  of  fact  and  genuineness  of 
documents  which  will  avoid 
unnecessary  proof,  (4)  any  limitations  on 
the  number  of  expert  witnesses.  (5)  the 
time  and  place  for  conducting  a 
deposition  (S  1.673(g)),  and  (6)  any  other 
matter  as  may  aid  in  the  disposition  of 
the  interference.  After  a  conference,  the 
examiner-in-chief  may  enter  any  order 
which  may  be  appropriate. 

(e)  The  examiner-in-chief  may 
determine  a  proper  course  of  conduct  in 
an  interference  for  any  situation  not 
specifically  covered  by  this  part. 

S  1.61 1    DaciaratiOk)  of  tnterference. 

(a)  Notice  of  declaration  of  an 
interference  will  be  sent  to  each  party. 

(b)  When  a  notice  of  declaration  is 
returned  to  the  Patent  and  Trademark 
Office  undelivered,  or  in  any  other 
circumstance  where  appropriate,  an 
examiner-in-chief  may  (1)  send  a  copy  of 
the  notice  to  a  patentee  named  in  a 
patent  involved  in  an  interference  or  the 
patentee's  assignee  of  record  in  the 
Patent  and  Trademark  Office  or  (2) 
order  publication  of  an  appropriate 
notice  in  the  Official  Gazette. 

(c)  The  notice  of  declaration  shall 
specify: 

(1)  The  name  and  residence  of  each 
party  involved  in  the  interference; 

(2)  The  name  and  address  of  record  of 
any  attorney  or  agent  of  record  in  any 
application  or  patent  involved  in  the 
interference; 

(3)  The  name  of  any  assignee  of 
record  in  the  Patent  and  Trademark 
Office: 

(4)  The  identity  of  any  application  or 
patent  involved  in  the  interference; 

(5)  Where  a  party  is  accorded  the 
benefit  of  the  filing  dSte  of  an  earlier 
application,  the  identity  of  the  earlier 
application; 

(6)  The  count  or  counts: 

(7)  The  claim  or  claims  of  any 
application  or  any  patent  which 
correspond  to  each  count;  and 

(8)  The  order  of  the  parties. 

(d)  The  notice  of  declaration  may  also 
specify  the  time  for  (1)  Filing  a 
preliminary  statement  as  provided  in 

9  1.621(a);  (2)  serving  notice  that  a 
preliminary  statement  has  been  filed  as 
provided  S  1.621(b):  and  (3)  filing 
preliminary  motions  authorized  by 
S  1.633,  oppositions  to  the  motions,  and 
replies  to  the  oppositions. 

(e)  Notice  may  be  given  in  the  Official 
Gazette  that  an  interference  has  been 
declared  involving  a  patent. 


S  1.612    Access  to  applications. 

(a)  After  an  interference  is  declared, 
each  party  shall  have  access  to  and  may 
obtain  copies  of  the  files  of  any 
application  set  out  in  the  notice 
declaring  the  interference,  except  for 
affidavits  filed  under  S  1131  and  any 
evidence  and  explanation  under 

S  1.608(b)  filed  separate  from  an 
amendment. 

(b)  After  preliminary  motions  under 
9  1.633  are  decided  (9  l.&40(b)),  each 
party  shall  have  access  to  and  may 
obtain  copies  of  any  affidavit  filed 
under  9  1.131  and  any  evidence  and 
explanation  filed  under  9  1.608(b)  in  any 
application  set  out  in  the  notice 
declaring  the  interference. 

(c)  Any  evidence  and  explanation 
filed  under  9  1.608(b)  in  the  file  of  any 
application  identified  in  the  notice 
declaring  the  interference  shall  be 
served  when  required  by  9  1  617(b). 

(d)  The  parties  at  any  time  may  agree 
to  exchange  copies  of  papers  in  the  files 
of  any  application  identified  in  the 
notice  declaring  the  interference. 

9  1.613    Lead  attorney,  same  attorney 
representing  different  parties  in  an 
interference,  withdrawai  of  attorney  or 
agent 

(a)  Each  party  may  be  required  to 
designate  one  attorney  or  agent  of 
record  as  the  lead  attorney  or  agent. 

(b)  The  same  attorney  or  agent  or 
members  of  the  same  firm  of  attorneys 
or  agents  may  not  represent  two  or  more 
parties  in  an  interference  except  as  may 
be  permitted  under  this  Chapter. 

(c)  An  examiner-in-chief  may  make 
necessary  inquiry  to  determine  whether 
an  attorney  or  agent  should  be 
disqualified  from  representing  a  party  in 
an  interference.  If  an  examiner-in-chief 
is  of  the  opinion  that  an  attorney  or 
agent  should  be  disqualified,  the 
examiner-in-chief  shall  refer  the  matter 
to  the  Commissioner.  The  Commissioner 
will  make  a  final  decision  as  to  whether 
any  attorney  or  agent  should  be 
disqualified. 

(d)  No  attorney  or  agent  of  record  in 
an  interference  may  withdraw  as 
attorney  or  agent  of  record  except  with 
the  approval  of  an  examiner-in-chief 
and  after  reasonable  notice  to  the  party 
on  whose  behalf  the  attorney  or  agent 
has  appeared.  A  request  to  withdraw  as 
attorney  or  agent  of  record  in  an 
interference  shall  be  made  by  motion 

(9  1.635). 

9  1.614    Jurisdiction  over  interference. 

(a)  The  Board  shall  assume 
jurisdiction  over  an  interference  when 
the  interference  is  declared  under 
9  1.611. 


(b)  When  the  interference  is  declared 
the  interference  is  a  contested  case 
within  the  meaning  of  35  U.S.C.  24. 

(c)  The  examiner  shall  have 
jurisdiction  over  any  pending 
application  until  the  interference  is 
declared.  An  examiner-in-chief,  where 
appropriate,  may  for  a  limited  purpose 
restore  jurisdiction  to  the  examiner  over 
any  application  involved  in  the 
interference. 

S  1.615    Suspension  of  ex  parte 
prosecution. 

(a)  When  an  interference  is  declared, 
ex  parte  prosecution  of  an  application 
involved  in  the  interference  is 
suspended.  Amendments  and  other 
papers  related  to  the  application 
received  during  pendency  of  the 
interference  will  not  be  entered  or 
considered  in  the  interference  without 
the  consent  of  an  examiner-in-chief. 

(b)  E\  parte  prosecution  as  to 
specified  matters  may  be  continued 
concurrently  with  the  interference  with 
the  consent  of  the  examiner-in-chief. 

9  1.616    Sanctions  for  failure  to  comply 
witi)  rules  or  order. 

An  examiner-in-chief  or  the  Board 
may  impose  an  appropriate  sanction 
against  a  party  who  fails  to  comply  with 
the  regulations  of  this  part  or  any  order 
entered  by  an  examiner-in-chief  or  the 
Board.  An  appropriate  sanction  may 
include  among  others  entry  of  an  order: 

(a)  holding  certain  facts  to  have  been 
e.sfablished  in  the  interference; 

(b)  precluding  a  party  from  filing  a 
motion  or  a  preliminary  statement; 

(c)  precluding  a  party  from  presenting 
or  contesting  a  particular  issue; 

(d)  precluding  a  party  from  requesting, 
obtaining,  or  opposing  discovery;  or 

(e)  granting  judgment  in  the 
interference. 

9  1  617    Summary  Judgment  against 
applicant 

(a)  An  examiner-in-chief  shall  review 
any  evidence  filed  by  an  applicant 
under  9  1.608(b)  to  determine  if  the 
applicant  \3  prima  facie  entitled  to  a 
judgment  relative  to  the  patentee.  If  the 
examiner-in-chief  determines  that  the 
evidence  shows  the  applicant  is  prima 
facie  entitled  to  a  judgment  relative  to 
the  patentee,  the  interference  shall 
proceed  in  the  normal  manner  under  the 
regulations  of  this  part.  If  in  the  opinion 
of  the  examiner-in-chief  the  evidence 
fails  to  show  that  the  applicant  is  prima 
facie  entitled  to  a  judgment  relative  to 
the  patentee,  the  examiner-in-chief  shall, 
concurrently  with  the  notice  declaring 
the  interference,  enter  an  order  stating 
the  reasons  for  the  opinion  and  directing 
the  applicant  within  a  time  set  in  the 
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order,  to  show  cause  why  summary 
judgment  should  not  be  entered  against 
the  applicant. 

(b)  The  applicant  any  file  a  response 
to  the  order  and  state  any  reasons  why 
summary  judgment  should  not  be 
entered.  Any  request  by  the  applicant 
for  a  hearing  before  the  Board  shall  be 
made  in  the  response.  Additional 
evidence  shall  not  be  presented  by  the 
applicant  or  considered  by  the  Board 
unless  the  applicant  shows  good  cause 
why  any  additional  evidence  was  not 
initially  presented  with  the  evidence 
filed  under  9  1.608(b).  At  the  time  an 
applicant  files  a  response,  the  applicant 
shall  serve  a  copy  of  any  evidence  filed 
under  9  1.608(b)  and  this  paragraph. 

(c)  If  a  response  is  not  timely  filed  by 
the  applicant,  the  Board  shall  enter  a 
final  decision  granting  summary 
judgment  against  the  applicant 

(d)  If  a  response  is  timely  filed  by  the 
applicant,  all  opponents  may  file  a 
statement  within  a  time  set  by  the 
examiner-in-chief.  The  statement  may 
set  forth  views  as  to  why  summary 
judgment  should  be  granted  against  the 
applicant,  but  the  statement  shall  be 
limited  to  discussing  why  all  the 
evidence  presented  by  the  applicant 
does  not  overcome  the  reasons  given  by 
the  examiner-in-chief  for  issuing  the 
order  to  show  cause.  Evidence  shall  not 
be  filed  by  any  opponent.  An  opponent 
may  not  request  an  oral  hearing. 

(e)  Within  a  time  authorized  by  the 
examiner-in-chief,  an  applicant  may  file 
a  reply  to  any  statement  filed  by  any 
opponent. 

(f)  When  more  than  two  parties  are 
involved  in  an  interference,  all  parties 
may  participate  in  summary  judgment 
proceedings  under  this  section. 

(g)  If  a  response  by  the  applicant  is 
timely  filed,  the  examiner-in-chief  or  the 
Board  shall  decide  whether  the  evidence 
submitted  under  9  1.608(b)  and  any 
additional  evidence  properly  submitted 
under  paragraph  (b)  of  this  section 
shows  that  the  applicant  is  prima  facie 
entitled  to  a  judgment  relative  to  the 
patentee.  If  the  applicant  is  noX  prima 
facie  entitled  to  a  judgment  relative  to 
the  patentee,  the  Board  shall  enter  a 
final  decision  granting  summary 
judgment  against  the  applicant. 
Otherwise,  an  interlocutory  order  shall 
be  entered  authorizing  the  interference 
to  proceed  in  the  normal  manner  under 
the  regulations  of  this  part. 

(h)  Only  an  applicant  who  filed 
evidence  under  9  1.6G8(b)  may  request  a 
hearing.  If  that  applicant  requests  a 
hearing,  the  Board  may  hold  a  hearing 
prior  to  entry  of  a  decision  under 
paragraph  (g)  of  this  section.  The  > 
examiner-in-chief  shall  set  a  date  and 
time  for  the  hearing.  Unless  otherwise 


ordered  by  the  examiner-in-chief  or  the 
Board,  the  applicant  and  any  opponent 
will  each  be  entitled  to  no  more  than  30 
minutes  of  oral  argument  at  the  hearing. 

91.618    Return  of  unautt>ortzed  papers. 

(a)  The  Patent  and  Trademark  Office 
shall  return  to  a  party  any  paper 
presented  by  the  party  when  the  filing  of 
the  paper  is  hot  authorized  by,  or  is  not  - 
in  compliance  with  the  requirements  of. 
this  subpart.  Any  paper  returned  will 
not  thereafter  be  considered  by  the 
Patent  and  Trademark  Office  in  the 
interference.  A  party  may  be  permitted 
to  file  a  corrected  paper  under  such 
conditions  as  may  be  deemed 
appropriate  by  an  examiner-in-chief. 

(b)  When  presenting  a  paper  in  an 
interference,  a  party  shall  not  submit 
with  the  paper  a  copy  of  a  paper 
previously  filed  in  the  interference. 

9  1 .62 1    Preliminary  ststement  time  for 
filing,  notice  of  filing. 

(a)  Within  the  time  set  for  filing 
preliminary  motions  under  9  1.633,  each 
party  may  file  a  preliminary  statement 
The  preliminary  statement  may  be 
signed  by  any  individual  having 
knowledge  of  the  facts  recited  therein  or 
an  attorney  or  agent  of  record. 

(b)  When  a  party  files  a  preliminary 
statement  the  party  shall  also 
simultaneously  file  and  serve  on  all 
opponents  in  the  interference  a  notice 
stating  that  a  preliminary  statement  has 
been  filed.  A  copy  of  the  preliminary 
statement  need  not  be  served  until 
ordered  by  an  examiner-in-chief. 

§  1.622    Preliminary  statement  who  made 
invention,  wtiere  invention  made. 

(a)  A  party's  preliminary  statement 
must  identify  the  inventor  who  made  the 
invention  defined  by  each  count  and 
must  state  on  behalf  of  the  inventor  the 
facts  required  by  paragraph  (a)  of 

99  1.623. 1.624.  and  1.625  as  may  be 
appropriate.  When  an  inventor 
identified  in  the  preliminary  statement  is 
not  an  inventor  named  in  the  party's 
application  or  patent,  the  party  shall  file 
a  motion  under  9  1-634  to  correct 
inventorship. 

(b)  The  preUminary  statement  shall 
state  whether  the  invention  was  made  in 
the  United  States  or  abroad.  If  made 
abroad,  the  preliminary  statement  shall 
state  whether  the  party  is  entitled  to  the 
benefit  of  the  second  sentence  of  35 
U.S.C.  104. 

§  1.623    Preliminary  statement;  invention 
made  in  United  States. 

(a)  When  the  invention  was  made  in 
the  United  States  or  a  party  is  entitled  to 
the  benefit  of  the  second  sentence  of  35 
U.S.C.  104,  the  preliminary  statement 


must  state  the  following  facts  as  to  the 
invention  defined  by  each  count 

(1)  The  date  on  which  the  first 
drawing  of  the  invention  was  made. 

(2)  The  date  on  which  the  first  written 
description  of  the  invention  was  made. 

(3)  The  date  on  which  the  invention 
was  first  disclosed  by  the  inventor  to 
another  person. 

(4)  The  date  on  which  the  invention 
was  first  conceived  by  the  inventor. 

(5)  The'flate  on  which  the  invention 
was  first  actually  reduced  to  practice.  If 
the  invention  was  not  actually  reduced 
to  practice  by  or  on  behalf  of  the 
inventor  prior  to  the  party's  filing  date, 
the  preliminary  statement  shall  so  state. 

(6)  The  date  after  the  inventor's 
conception  of  the  invention  when  acUve 
exercise  of  reasonable  diligence  toward 
reducing  the  invention  to  practice  began. 

(b)  If  a  party  intends  to  prove 
derivation,  the  preliminary  statement 
must  also  comply  with  9  1625. 

(c)  W'hen  a  party  alleges  under 
paragraph  (a)(1)  of  this  section  that  a 
drawing  was  made,  a  copy  of  the  first 
drawing  shall  be  filed  with  and 
identified  in  the  preliminary  statement 
When  a  party  alleges  under  paragraph 
(a)(2)  of  this  section  that  a  written 
description  of  the  invenfion  was  made,  a 
copy  of  the  first  written  descripUon  shall 
be  filed  with  and  identified  in  the 
preliminary  statement  See  9  1.628(b) 
when  a  copy  of  the  first  drawing  or 
written  description  cannot  be  filed  with 
the  preliminary  statement. 

§  1.624    Preliminary  statenr)ent;  invention 
made  aliroad. 

(a)  When  the  invention  was  made 
abroad  and  a  party  intends  to  rely  on 
introduction  of  the  invention  into  the 
United  States,  the  preliminary  statement 
must  state  the  following  facts  as  to  the 
invention  defined  by  each  count 

(1)  The  date  on  which  a  drawing  of 
the  invention  was  first  introduced  into 
the  United  States. 

(2)  The  date  on  which  a  written 
description  of  the  invention  was  first 
introduced  into  the  United  States. 

(3)  The  date  on  which  the  invention 
was  first  disclosed  to  another  person  in 
the  United  States. 

(4)  The  date  on  which  the  inventor's 
conception  of  the  invention  was  first 
introduced  into  the  United  States. 

(5)  The  date  on  which  an  actual 
reduction  to  practice  of  the  invention 
was  first  introduced  into  the  United 
States.  If  an  actual  reduction  to  practice 
of  the  invention  was  not  introduced  into 
the  United  States,  the  preliminary 
statement  shall  so  state. 

(6)  The  date  after  introduction  of  the 
inventor's  conception  into  the  United 
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States  when  active  exercise  of 
reasonable  diligence  in  th«  UnIM 
States  toward  reducing  the  invention  to 
practice  began. 

|b)  If  a  party  intends  to  prove 
derivation,  the  preJiminery  statement 
must  also  comply  with  }  1.625. 

(c)  When  a  party  alleges  under 
paragraph  fa)(l)  of  this  section  that  • 
drawing  was  introduced  into  the  United 
States  a  copy  cf  that  drawing  shall  be 
filed  with  and  rdentified  in  the 
preliminary  statement.  When  a  party 
alleges  undfr  paragraph  (a)(2)  of  this 
section  that  a  written  description  of  the 
invention  was  introduced  into  the 
United  Sial'-s  a  copy  of  that  written 
description  shall  be  filed  with  and 
identified  i'  he  preliminary  statement 
See  i  l.eCiM'i)  when  a  copy  of  the  first 
drawing  or  nrst  written  description 
introduced  iii  the  United  States  cannot 
be  filed  with  the  preliminary  statement 

S  1.625    Preliminary  statOTMnt;  derivation 
by  an  opponent 

(a)  When  the  invention  was  made  in 
the  United  States  or  abroad  and  a  party 
intends  to  prove  derivation  by  an 
opponent  from  the  party,  the  preliminary 
statement  must  state  the  following  as  to 
the  invention  defined  by  each  count: 

(1)  The  name  of  the  opponent. 
f2)  The  date  on  which  the  first 
drawing  of  the  invention  was  made. 

(3)  The  date  on  which  the  first  written 
description  of  the  invention  was  made. 

(4)  The  date  on  which  the  invention 
was  first  disclosed  by  the  inventor  to 
another  person. 

(5)  The  date  on  which  the  invoitiaD 
was  first  conceived  by  the  inventor.   ' 

(6)  The  date  on  which  the  invention 
was  first  communicated  to  the  opponent. 

(b)  if  a  party  intends  to  jwove  priority, 
the  preliminary  statement  must  also 
comply  with  §  1.623  or  $  1.624. 

(c)  VVhen  a  party  alleges  under 
paragraph  (a)(2)  of  this  section  that  a 
drawing  was  made,  a  copy  of  the  first 
drawing  shall  be  filed  with  and 
identified  in  the  preliminary  statement 
When  a  party  alleges  under  paragraph 
(a)(3)  of  this  section  that  a  written 
description  of  the  invention  was  made,  a 
copy  of  the  first  written  description  shall 
be  filed  with  and  identified  in  the 
preliminary  statement.  See  i  1.628(b) 
when  a  first  drawing  or  first  written 
description  cannot  be  filed  with  the 
preliminary  staten^ent. 

$1,626 


in  the  United  States  or  abroad  to  prove 
a  constructive  reduction  to  practice,  the 
preFiminary  statement  may  so  state  and 
identify  the  earHer  application  with 
particularity. 

§  1.627    Preliminary  state msnt.  sealing 
before  filing,  opening  of  statement 

fa)  The  preliminary  statement  and 
copies  of  any  drawing  or  written 
description  shall  be  filed  in  a  sealed 
envelope  bearing  only  the  name  of  the 
party  filing  the  statement  and  the  style 
(e.g.,  Jones  v.  Smith)  and  number  of  the 
interference.  The  sealed  envelope 
should  contain  only  the  preliminary 
statement  and  copies  of  any  drawing  or 
written  description.  If  the  preliminary 
statement  is  filed  through  the  mail,  the 
sealed  envelope  should  be  enclosed  in 
an  outer  envelope  addressed  to  the 
Commission  of  Patents  and  Trademarks 
in  accordance  with  §  1.1(e). 

(b)  A  preliminary  statement  may  be 
opened  only  at  the  direction  of  an 
examiner-in-chief. 

§  1.626    Prenminary  statement,  correction 
oft 


When  a  party  does  not  intend  to 
present  evidence  to  prove  a  conception 
or  an  actual  reduction  to  practice  and 
the  psrty  intends  to  rely  solely  on  the 
filing  date  of  an  earHer  application  filed 


(a)  A  material  error  arising  through 
inadvertence  or  mistake  in  connection 
with  (1)  a  preliminary  statement  or  (2) 
drawings  or  a  written  description 
submitted  therewith  or  omitted 
therefrom,  may  be  corrected  by  a  motion 
(§  1.635)  for  leave  to  file  a  corrected 
statement  The  motion  shall  be 
supported  by  an  affidavit  and  shall 
show  that  the  correction  is  essential  to 
the  ends  of  justice  and  shall  be 
accompanied  by  the  corrected 
statement.  The  motion  shall  be  filed  as 
soon  as  practical  after  discovery  of  the 
error. 

(b)  When  a  party  cannot  attach  a  copy 
of  a  drawing  or  a  written  description  to 
the  party's  preliminary  statement  as 
required  by  §  1.623(c),  1.624(c),  or 
1.625(c).  the  party  (1)  shall  show  good 
cause  and  explain  in  the  preliminary 
statement  why  a  copy  of  the  drawing  or 
written  description  cannot  be  attached 
to  the  preliminary  statement  and  (2) 
shall  attach  to  the  preliminary  statement 
the  earliest  drawing  or  written 
description  made  in  or  introduced  into 
the  United  States  which  is  available. 
The  party  shall  file  a  motion  (§  1.635)  to 
amend  its  preliminary  statement 
promptly  after  the  first  drawing,  first 
written  description,  or  drawing  or 
written  description  first  introduced  into 
the  United  States  becomes  available.  A 
copy  of  the  drawing  or  written 
description  may  be  obtained,  where 
appropriate,  by  a  motion  {§  1.635)  for 
additional  discovery  under  §1.687  or 
during  a  testimony  period. 


S  1.629    Effect  of  preiliiilnai  y  statement. 

(a)  A  party  shall  be  strictly  held  to 
any  date  alleged  in  the  preliminary 
statement  Doubts  as  to  (1)  definiteness 
or  sufficiency  of  any  allegation  in  a 
preliminary  statement  or  (2)  compliance 
with  format  requirements  will  be 
resolved  against  the  party  filing  the 
statement  by  restricting  the  party  to  the 
earlier  of  its  filing  date  or  effective  filing 
date  or  to  the  latest  date  of  a  period 
alleged  in  the  preliminary  statement  as 
may  be  appropriate.  A  party  may  not 
correct  a  prehminary  stateihent  except 
as  provided  by  §  1.628. 

(b)  Evidence  which  shows  that  an  act 
alleged  in  the  preliminary  statement 
occurred  prior  to  the  date  alleged  in  the 
statenaent  shall  establish  only  that  the 
act  occurred  as  early  as  the  date  alleged 
in  the  statement 

(c)  If  a  party  does  not  file  a 
preliminary  statement  the  party: 

(1)  Shall  be  restricted  to  the  earlier  of 
the  party's  filing  date  or  effective  filing 
date  and 

(2)  Will  not  be  permitted  to  prove  that: 
(i)  The  party  made  the  invention  prior 

to  the  party's  fiHng  dale  or 

(ii)  Any  oi^mnent  derived  the 
invention  from  the  party. 

(d)  If  a  party  files  a  preliminary 
statement  which  contains  an  allegation 
of  a  date  of  first  drawing  or  first  written 
description  and  the  party  does  not  file  a 
copy  of  the  first  drawing  or  written 
description  with  the  preliminary 
statement  as  required  by  9  1.623(c]. 

S  1.624(c).  or  S  1.625(c).  the  party  will  be 
restricted  to  the  earlier  of  the  party's 
filing  date  or  effective  filing  date  as  to 
that  allegation  tmless  the  party  complied 
with  5  1.62a(b).  The  content  of  any 
drawing  or  written  description 
submitted  with  a  preliminary  statement 
will  not  normally  be  evaluated  or 
considered  by  the  Board. 

(e)  A  preliminary  statement  shall  not 
be  used  as  evidence  on  behalf  of  the 
party  filing  the  statement 

§1.630    ReHence  on  earlier  application. 

A  party  shall  not  be  entitled  to  rely  on 
the  filing  date  of  an  earlier  application 
filed  in  the  United  States  or  abroad 
unless  (a)  the  earlier  appUcation  is 
identified  (5  1.611(c)(5))  in  the  notice 
declaring  the  interference  or  (b)  the 
party  files  a  preliminary  motion  under 
§  1.633  seeking  the  benefit  of  the  filing 
date  of  the  earlier  application. 

§  1.631    Acceac  to  preliminary  ste>en>ewt, 
service  of  preliminary  statement 

(a)  Unless  otherwise  ordered  by  an 
examiner-in-chief,  concurrently  with 
entry  of  a  dedsion  by  the  examiner-in- 
chief  on  preliminary  motions  filed  under 


time  for  the  hearing.  Unless  otherwise  U.S.C.  104,  the  preliminary  statement 


inventor's  conception  into  the  United 
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1 1.633.  any  preliminary  statement  filed 
under  S  1.621(a)  shall  be  opened  to 
inspection  by  the  senior  party  and  any 
junior  party  who  filed  a  preliminary 
statement.  Within  a  lime  set  by  the 
examiner-in-chief,  a  party  shall  serve 
copies  of  its  preliminary  statement  on 
every  opponent  who  served  a  notice 
under  1 1.621(b). 

(b)  A  junior  party  who  does  not  file  a 
preliminary  statement  shall  not  have 
access  to  the  preliminary  statement  of 
any  other  party. 

(c)  If  an  interference  is  terminated 
before  the  preliminary  statements  have 
been  opened,  the  preliminary  statements 
will  remain  sealed  and  will  be  returned 
to  the  respective  parties  who  submitted 
the  statements. 

^       §  1.632    Notice  of  Intent  to  argue 

abandonment  suppreeslon  or  concealment 
by  opponent 

A  notice  shall  be  filed  by  a  party  who 
intends  to  argue  that  an  opponent  has 
abandoned,  suppressed  or  concealed  an 
actual  reduction  to  practice  (35  U.S.C. 
102(g)).  A  party  will  not  be  permitted  to 
argue  abandonment,  suppression,  or 
concealment  by  an  opponent  tmless  the 
notice  is  timely  filed.  Unless  authorized 
otherwise  by  an  examiner-in-chief,  a 
notice  is  timely  when  filed  within  ten  ^ 
(10)  days  of  the  close  of  the  testimony- 
in-chief  of  the  opponent. 

9  1.633    Preliminary  Motions. 

A  party  may  file  the  following 
preliminary  motions: 

(a)  A  motion  for  judgment  on  the 
ground  that  an  opponent's  claim 
corresponding  to  a  coimt  is  not 
patentable  to  the  opponent.  In 
determining  a  motion  filed  under  this 
paragraph,  a  claim  may  be  construed  by 
reference  to  the  prior  art  of  record.  A 
motion  under  this  paragraph  shall  not  be 
based  on:  (1)  Priority  of  invention  of  the 
subject  matter  of  a  count  by  the  moving 
party  as  against  any  opponent  or  (2) 
derivation  of  the  subject  matter  of  a 
count  by  an  opponent  from  the  moving 
party.  See  S  1.637(a). 

(b)  A  motion  for  judgment  on  the 
ground  that  there  is  no  interference-in- 
fact.  A  motion  under  this  paragraph  is 
proper  only  if:  (1)  The  interference 
involves  a  design  application  or  patent 
or  a  plant  application  or  patent  or  (2)  no 
claim  of  a  party  which  corresponds  to  a 
count  is  identical  to  any  claim  of  an 
opponent  which  corresponds  to  that 
count  See  S  1.637(a). 

(c)  A  motion  to  redefine  the  interfering 
subject  matter  by  (1)  adding  or 
substituting  a  coimt,  (2)  amending  an 
application  claim  corresponding  to  a 
count  or  adding  a  claim  in  the  moving 
party's  application  to  be  designated  to 


correspond  to  a  count  (3)  designating  an 
application  or  patent  claim  to 
correspond  to  a  count,  (4)  designating  an 
application  or  patent  claim  as  not 
corresponding  to  a  count,  or  (5)  requiring 
an  opponent  who  is  an  applicant  to  add 
a  claim  and  to  designate  the  claim  to 
correspond  to  a  count.  See  §  1.637  (a) 
and  (c). 

(dj  A  motion  to  substitute  a  different 
application  owned  by  a  party  for  an 
application  involved  in  the  interference. 
See  S  1.637  (a)  and  (d). 

(e)  A  motion  to  declare  an  additional 
interference  (1)  between  an  additional 
application  not  involved  in  the 
interference  and  owned  by  a  party  and 
an  opponent's  application  or  patent 
involved  in  the  interference  or  (2)  when 
an  interference  involves  three  or  more 
parties,  between  less  than  all 
applications  and  any  patent  involved  in 
the  interference.  See  §  1.637  (a)  and  (e). 

(f)  A  motion  to  be  accorded  the 
benefit  of  the  filing  date  of  an  earlier 
application  filed  in  the  United  Stales  or 
abroad.  See  S  1.637  (a)  and  (f). 

(g)  A  motion  to  attack  the  benefit 
accorded  an  opponent  in  the  notice 
declaring  the  interference  of  the  filing 
date  of  an  earlier  application  filed  in  the 
United  States  or  abroad.  See  §  1.637  (a) 
and  (g). 

(h)  When  a  patent  is  involved  in  an 
interference  and  the  patentee  has  on  file 
or  files  an  application  for  reissue.under 
§  1.171,  a  motion  to  add  the  application 
for  reissue  to  the  interference.  See 
§  1.637  (a)  and  (h). 

(i)  When  a  motion  is  filed  under 
paragraph  (a),  (b),  or  (g)  of  this  section, 
an  opponent  in  addition  to  opposing  the 
motion,  may  file  a  motion  to  redefine  the 
interfering  subject  matter  under 
paragraph  (c)  of  this  section  or  a  motion 
to  substitute  a  different  application 
under  paragraph  (d)  of  this  section. 

(j)  When  a  motion  is  filed  under 
paragraph  (c)(1)  of  this  section  an 
opponent,  in  addition  to  opposing  the 
motion,  may  file  a  motion  for  benefit 
under  paragraph  (f)  of  this  section  as  to 
the  count  to  be  added  or  substituted. 

9  1.634    Motion  to  correct  inventorship. 

A  party  may  file  a  motion  to  (a) 
amend  its  application  involved  in  an 
interference  to  correct  inventorship  as 
provided  by  9  1-46  or  (b)  correct 
inventorship  of  its  patent  involved  in  an 
interference  as  provided  in  9  1324.  See 
9  1.637(a). 

9  1.635    Mtscellaneous  motions. 

A  party  seeking  entry  of  an  order 
relating  to  any  matter  other  than  a 
matter  which  may  be  raised  under 
99  1.633  or  1.634  may  file  a  motion 


requesting  entry  of  the  order.  See  9  1.637 
(a)  and  (b). 

§1.636    Motions,  time  for  filing. 

(a)  A  preliminary  motion  under  9  1.633 
(a)  through  (h)  shall  be  filed  within  a 
time  period  set  by  an  examiner-in-chief. 

(b)  A  preliminary  motion  under  9  1-633 
(i)  or  (j)  shall  be  filed  within  20  days  of 
the  service  of  the  preliminary  motion 
under  9  1-633  (a),  (b).  or  (g)  unless 
otherwise  ordered  by  an  examiner-in- 
chief 

(c)  A  motion  under  §  1.634  shall  be 
diligently  filed  after  an  error  is 
discovered  in  the  inventorship  of  an 
application  or  patent  involved  in  an 
interference  unless  otherwise  ordered 
by  an  examiner-in-chief. 

(d)  A  motion  under  9  1635  shall  be 
filed  as  specified  in  this  subpart  or  when 
appropriate  unless  otherwise  ordered  by 
an  examiner-in-chief 

9  1.637    Content  of  motions. 

(a)  Every  motion  shall  include  (1)  a 
statement  of  the  precise  relief  requested. 
(2)  a  statement  of  the  material  facts  in 
support  of  the  motion,  and  (3)  a  full 
statement  of  the  reasons  why  the  relief 
requested  should  be  granted.  i 

(b)  A  motion  under  9  1.635  shall 
contain  a  certificate  by  the  moving  party 
stating  that  the  moving  party  has 
conferred  with  all  opposing  parties  in  an 
effort  in  good  faith  to  resolve  by 
agreement  the  issues  raised  by  the 
motion.  A  moving  party  shall  indicate  in 
the  motion  whether  any  other  party 
plans  to  oppose  the  motion.  The 
provisions  of  this  paragraph  do  not 
apply  to  a  motion  to  suppress  evidence 
(9  1.656(h)). 

(c)  A  preliminary  motion  under 
9  1.633(c}  shall  explain  why  the 
interfering  subject  matter  should  be 
redefined. 

(1)  A  preliminary  motion  seeking  to 
add  or  substitute  a  count  shall: 

(i)  Propose  each  count  to  be  added  or 
substituted. 

(ii)  When  the  moving  party  is  an 
applicant  show  the  patentability  to  the 
applicant  of  all  claims  in.  or  proposed  to 
be  added  to,  the  party's  application 
which  correspond  to  each  proposed 
count  and  apply  the  terms  of  the  claims 
to  the  disclosure  of  the  party's 
application:  when  necessary  a  moving 
party  applicant  shall  file  with  the  motion 
an  amendment  adding  any  proposed 
claim  to  the  application. 

(iii)  Identify  all  claims  in  an 
opponent's  application  which  should  be 
designated  to  correspond  to  each 
proposed  count;  if  an  opponent's 
application  does  not  contain  such  a 
claim,  the  moving  party  shall  propose  a 


filing  date  of  an  earfier  appKcatkm  filed       during  a  testimony  period. 


chief  on  preliminary  motions  filed  under 
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claim  to  be  added  to  the  opponent's 
application.  The  moving  party  shall 
show  the  patentability  of  any  proposed 
claims  to  the  opponent  and  apply  the 
terms  of  the  claims  to  the  disclosure  of 
the  opponent's  application. 

(ivj  Designate  the  claims  of  any  patent 
involved  in  the  interference  which 
define  the  same  patentable  invention  as 
each  proposed  count. 

(v)  Show  that  each  proposed  count 
defines  a  separate  patentable  invention 
from  every  other  count  in  the 
interference. 

(vi)  Be  accompanied  by  a  motion 
under  S  1.633(f)  requesting  the  benefit  of 
the  filing  date  of  any  earlier  application 
filed  in  the  United  States  or  abroad. 

(2)  A  preliminary  motion  seeking  to 
amend  an  application  claim 
corresponding  to  a  count  or  adding  a 
claim  to  be  designated  to  correspond  to 
a  count  shall: 

(i)  Propose  an  amended  or  added 
claim. 

(ii)  Show  that  the  proposed  or  added 
claim  defines  the  same  patentable 
invention  as  the  count. 

(iii)  Show  the  patentability  to  the 
applicant  of  each  amended  or  added 
claim  and  apply  the  terms  of  the 
amended  or  added  claim  to  the 
disclosure  of  the  application;  when 
necessary  a  moving  party  applicant 
shall  file  with  the  motion  an  amendment 
making  the  amended  or  added  claim  to 
the  application. 

(ivj  Be  accompanied  by  a  motion 
under  S  1.633(f)  requesting  the  benefit  of 
the  filing  date  of  any  earlier  application 
filed  in  the  United  States  or  abroad. 

(3)  A  preliminary  motion  seeking  to 
designate  an  application  or  patent  claim 
to  correspond  to  a  count  shall: 

(i)  Identify  the  claim  and  the  count. 

(ii)  Show  the  claim  defines  the  same 
patentable  invention  as  the  count. 

(iii)  Be  accompanied  by  a  motion 
under  9  1.633(f)  requesting  the  benefit  of 
the  filing  date  of  any  earlier  application 
filed  in  the  United  States  or  abroad. 

(4)  A  preliminary  motion  seeking  to 
designate  an  application  or  patent  claim 
as  not  corresponding  to  a  count  shall: 

(i)  Identify  the  claim  and  the  count. 

(ii)  Show  the  claim  does  notdefine  the 
same  patentable  invention  as  any  other 
claim  designated  in  the  notice  declaring 
the  interference  as  corresponding  to  the 
count. 

(5)  A  preliminary  motion  seeking  to 
require  an  opponent  who  is  an  applicant 
to  add  a  claim  and  designate  the  claim 
as  corresponding  to  a  count  shall: 

(i)  Propose  a  claim  to  be  added  by  the 
opponent. 

(ii)  Show  the  patentability  to  the 
opponent  of  the  claim  and  apply  the 


terms  of  the  claim  to  the  disclosure  of 
the  opponent's  application. 

(iii)  Identify  the  count  to  which  the 
claim  shall  be  designated  to  correspond. 

(iv)  Show  the  claim  defines  the  same 
patentable  invention  as  the  count  to 
which  it  will  be  designated  to 
correspond. 

(d)  A  preliminary  motion  under 
S  1.633(d)  to  substitute  a  different 
application  shall: 

(1)  Identify  the  different  application. 

(2)  Certify  that  a  complete  copy  of  the 
file  of  the  different  application,  except 
for  documents  filed  under  9  1131  or 

9  1.608(b),  has  been  served  on  all 
opponents. 

(3)  Show  the  patentability  to  the 
applicant  of  all  claims  in.  or  proposed  to 
be  added  to,  the  different  application 
which  correspond  to  each  count  and 
apply  the  terms  of  the  claims  to  the 
disclosure  of  the  different  application; 
when  necessary  the  applicant  shall  file 
with  the  motion  an  amendment  adding  a 
claim  to  the  different  appIicatiorrT^ 

(4)  Be  accompanied  by  a  motion  ilnder 
9  1.633(f)  requesting  the  benefit  of  th 
filing  date  of  an  earlier  application  fir 
in  the  United  States  or  abroad,     r 

(e)  A  preliminary  motion  to  decll 
additional  interference  under  9  1-63 
shall  explain  why  an  additional 
interference  is  necessary. 

(1)  When  the  preliminary  motion 
seeks  an  additional  interference  under 
9  1.633(e)(1),  the  motion  shall: 

(i)  Identify  the  additional  applicafion. 

(ii)  Certify  that  a  complete  copy  of  the 
file  of  the  additional  application,  except 
for  documents  filed  under  99  1-131  or 
1.608(b).  has  been  served  on  all 
opponents. 

(iii)  Propose  a  count  for  the  additional 
interference. 

(iv)  Show  the  patentability  to  the 
applicant  of  all  claims  in.  or  proposed  to 
be  added  to.  the  additional  application 
which  correspond  to  each  proposed 
count  for  the  additional  interference  and 
apply  the  terms  of  the  claims  to  the 
disclosure  of  the  additional  application: 
when  necessary  the  applicant  shall  file 
with  the  motion  an  amendment  adding  a 
claim  to  the  additional  application. 

(v)  When  the  opponent  is  an 
applicant,  show  the  patentability  to  the 
opponent  of  any  claims  in.  or  proposed 
to  be  added  to.  the  opponent's 
application  which  correspond  to  the 
proposed  count  and  apply  the  terms  of 
the  claims  to  the  disclosure  of  the 
opponent's  application. 

(vi)  When  the  opponent  is  a  patentee, 
designate  the  claims  of  the  patent  which 
define  the  same  patentable  invention 
defined  by  the  proposed  count. 

(vii)  Show  that  each  proposed  count 
for  the  additional  interference  defines  a 


separate  patentable  invention  from  all 
counts  of  the  ii.terference  in  which  the 
motion  is  filed. 

(viii)  Be  accompanied  by  a  motion 
under  9  1.633(f)  requesting  the  benefit  of 
the  filing  date  of  an  earlier  application 
filed  in  the  United  States  or  abroad. 

(2)  When  the  preliminary  motion 
seeks  an  additional  interference  under 
9  1.633(e)(2).  the  motion  shall: 

(i)  Identify  any  application  or  patent 
to  be  involved  in  the  additional 
interference. 

(ii)  Propose  a  count  for  the  additional 
interference. 

(iii)  When  the  moving  party's  is  an 
applicant,  show  the  patentability  to  the 
applicant  of  all  claims  in.  or  proposed  to 
be  added  to.  the  party's  application 
which  correspond  to  each  proposed 
count  and  apply  the  terms  of  the  claims 
to  the  disclosure  of  the  party's 
application;  when  necessary  a  moving 
party  applicant  shall  file  with  the  motion 
an  amendment  adding  any  proposed 
claim  to  the  application. 

(iv)  Identify  all  claims  in  any 
opponent's  application  which  should  be 
designated  to  correspond  to  each 
proposed  count;  if  an  opponent's 
application  does  not  contain  such  a 
claim,  the  moving  party  shall  propose  a 
claim  to  be  added  to  the  opponent's 
application.  The  moving  party  shall 
show  the  patentability  of  any  proposed 
claims  to  the  opponent  and  apply  the 
terms  of  the  claims  to  the  disclosure  of 
the  opponent's  application. 

(v)  Designate  the  claims  of  any  patent 
involved  in  the  interference  which 
define  the  same  patentable  invention  as 
each  proposed  count. 

(vi)  Show  that  each  proposed  count 
for  the  additional  interference  defines  a 
separate  patentable  invention  from  all 
counts  in  the  interference  in  which  the 
motion  is  filed. 

(vii)  Be  accompanied  by  a  motion 
under  9  1.633(f)  requesting  the  benefit  of 
the  filing  date  of  an  earlier  application 
filed  in  the  United  States  or  abroad. 

(0  A  preliminary  motion  for  benefit 
under  9  1.633(f)  shall: 

(1)  Identify  the  earlier  application. 

(2)  When  the  earlier  application  is  an 
application  filed  in  the  United  States, 
certify  that  a  complete  copy  of  the  file  of 
the  earlier  application,  except  for 
documents  filed  under  9  1131  or 

9  1.608(b),  has  been  served  on  all 
opponents.  When  the  earlier  application 
is  an  application  filed  abroad,  certify 
that  a  copy  of  the  application  filed 
abroad  has  been  served  on  all 
opponents.  If  the  earlier  application  filed 
abroad  is  not  in  English,  the 
requirements  of  9  1-647  must  also  be 
met. 


\ 


party's  application  to  be  designated  to  99  1-633  or  1.634  may  lile  a  motion 
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(3)  Show  that  the  earlier  application 
constitutes  a  constructive  reduction  to 
practice  of  each  count. 

(g)  A  preliminary  motion  to  attack 
benefit  under  9  l-633{g)  shall  explain,  as 
to  each  count,  why  an  opponent  should 
not  be  accorded  the  benefit  of  the  filing 
date  of  the  earlier  application. 

(h)  A  preliminary  motion  to  add  an 
application  for  reissue  under  9  1.633(h) 
shall: 

(1)  Identify  the  application  for  reissue. 

(2)  Certify  that  a  complete  copy  of  the 
file  of  the  application  for  reissue  has 
been  served  on  all  opponents. 

(3)  Show  the  patentability  of  all 
claims  in.  or  proposed  to  be  added  to. 
the  application  for  reissue  which 
correspond  to  each  count  and  apply  the 
terms  of  the  claims  to  the  disclosure  of 
the  application  for  reissue:  when 
necessary  a  moving  applicant  for  reissue 
shall  file  with  the  motion  an  amendment 
adding  a  claim  to  the  application  for 
reissue. 

(4)  Be  accompanied  by  a  motion  under 
9  1.633(f)  requesting  the  benefit  of  the 
filing  date  of  an  earlier  application  filed 
in  the  United  States  or  abroad. 

9  1.638    Opposition  and  reply,  tint*  for 
filing  opposition  and  reply. 

(a)  Unless  otherwise  ordered  by  an 
examiner-in-chief,  any  opposition  to  any 
motion  shall  be  filed  within  20  days 
after  service  of  the  motion.  An 
opposition  shall  (1)  identify  any  material 
fact  set  forth  in  the  motion  which  is  in 
dispute  and  (2)  include  an  argument  why 
the  relief  requested  in  the  motion  should 
be  denied. 

(b)  Unless  otherwise  ordered  by  an 
examiner-in-chief,  a  reply  shall  be  filed 
within  15  days  after  service  of  the 
opposition.  A  reply  shall  be  directed 
only  to  new  points  raised  in  the 
opposition. 

91.639    Evidence  In  support  of  motion, 
opposition,  or  reply. 

(a)  Proof  of  any  material  fact  alleged 
in  a  motion,  opposition,  or  reply  must  be 
filed  and  served  with  the  motion, 
oppposition,  or  reply  unless  the  proof 
relied  upon  is  part  of  the  interference 
file  or  the  file  of  any  patent  or 
application  involved  in  the  interference 
or  any  earlier  application  filed  in  the 
United  States  of  which  a  party  has  been 
accorded  or  seeks  to  be  accorded 
benefit. 

(b)  Proof  may  be  in  the  form  of 
patents,  printed  publications,  and 
affidavits. 

(c)  When  a  party  believes  that 
testimony  is  necessary  to  support  or 
oppose  a  preliminary  motion  under 
9  1.633  or  a  motion  to  correct 
inventorship  under  9  1634.  the  party 


shall  describe  the  nature  of  the 
testimony  needed.  If  the  examiner-in- 
chief  finds  that  testimony  is  needed  to 
decide  the  motion,  the  examiner-in-chief 
may  grant  appropriate  interlocutory 
relief  and  enter  an  order  authorizing  the 
taking  of  testimony  and  deferring  a 
decision  on  the  motion  to  final  hearing. 

9  1.640    Motions,  tMartng  and  decision, 
redeclaration  of  interference,  order  to 
show  cause. 

(a)  A  hearing  on  a  motion  may  be  held 
in  the  discretion  of  the  examiner-in- 
chief.  The  examiner-in-chief  shall  set  the 
date  and  time  for  any  hearing.  The 
length  of  oral  argument  at  a  hearing  on  a 
motion  is  a  matter  within  the  discretion 
of  the  examiner-in-chief.  An  examiner- 
in-chief  may  direct  that  a  hearing  take 
place  by  telephone. 

(b)  Motions  will  be  decided  by  an 
examiner-in-chief.  An  examiner-in-chief 
may  consult  with  an  examiner  in 
deciding  motions  involving  a  question  of 
patentability.  An  examiner-in-chief  may 
grant  or  deny  any  motion  or  take  such 
other  action  which  will  secure  the  just, 
speedy,  and  inexpensive  determination 
of  the  interference. 

(1)  When  preliminary  motions  under 
9  1.633  are  decided,  the  examiner-in- 
chief  will,  when  necessary,  set  a  time  for 
filing  any  amendment  to  an  application 
involved  in  the  interference  and  for 
filing  a  supplemental  preliminary 
statement  as  to  any  new  counts 
involved  in  the  interference.  Failure  or 
refusal  of  a  party  to  timely  present  an 
amendment  required  by  an  examiner-in- 
chief  shall  be  taken  without  further 
action  as  a  disclaimer  by  that  party  of 
the  invention  involved.  A  supplemental 
preliminary  statement  shall  meet  the 
requirements  specified  in  9  9  1623, 1.624, 
1.625.  or  1.626.  but  need  not  be  filed  if  a 
party  states  that  it  intends  to  rely  on  a 
preliminary  statement  previously  filed 
under  9  1.621(a).  After  the  time  expires 
for  filing  any  amendment  and 
supplemental  preliminary  statement,  the 
examiner-in-chief  will,  if  necessary, 
redeclare  the  interference. 

(2)  After  a  decision  is  entered  or 
preliminary  motions  filed  under  9  1-633, 
a  further  motion  under  9  1-633  will  not 
be  considered  except  as  provided  by 
9  1.655(b). 

(c)  When  a  decision  on  any  motion 
under  99  1.633, 1.634,  or  1.635  is  entered 
which  does  not  result  in  the  issuance  of 
an  order  to  show  cause  under  paragraph 
(d)  of  this  section,  a  party  may  file  a 
request  for  reconsideration  within  14 
days  after  the  date  of  the  decision.  The 
filing  of  a  request  for  reconsideration 
will  not  stay  any  time  period  set  by  the 
decision.  The  request  for 
reconsideration  shall  specify  with 


particularity  the  points  believed  to  have 
been  misapprehended  or  overlooked  in 
rendering  the  decision.  No  opposition  to 
a  request  for  reconsideration  shall  be 
filed  unless  requested  by  an  examiner- 
in-chief  or  the  Board.  A  decision  of 
single  examiner-in-chief  will  not 
ordinarily  be  modified  unless  an 
opposition  has  been  requested  by  an 
examiner-in-chief  or  the  Board.  The 
request  for  reconsideration  shall  be 
acted  on  by  a  panel  of  the  Board 
consisting  of  at  least  three  examiners-in- 
chief,  one  of  whom  will  normally  be  the 
examiner-in-chief  who  decided  the 
motion. 

(d)  An  examiner-in-chief  may  issue  an 
order  to  show  cause  why  judgment 
should  not  be  entered  against  a  party 
when: 

(1)  A  decision  on  a  motion  is  entered 
which  is  dispositive  of  the  interference 
against  the  party  as  to  all  counts; 

(2)  The  party  is  a  junior  party  who 
fails  to  file  a  preliminary  statement;  or 

(3)  The  party  is  a  junior  party  whose 
preliminary  statement  fails  to  overcome 
the  earlier  of  the  filing  date  or  effective 
filing  date  of  another  party. 

(e)  When  an  order  to  show  cause  is 
issued  under  paragraph  (d)  of  this 
section,  the  Board  shall  enter  a  judgment 
in  accordance  with  the  order  unless, 
within  20  days  after  the  date  of  the 
order,  the  party  against  whom  the  order 
issued  filed  a  paper  which  shows  good 
cause  why  judgment  should  not  be 
entered  in  accordance  with  the  order. 
Any  other  party  may  file  a  response  to 
the  paper  within  20  days  of  the  date  of 
service  of  the  paper.  If  the  party  against 
whom  the  order  was  issued  fails  to 
show  good  cause,  the  Board  shall  enter 
judgment  against  the  party.  If  a  party 
wishes  to  take  testimony  in  response  to 
an  order  to  show  cause,  the  party's 
response  should  be  accompanied  by  a 
motion  (9  1-635)  requesting  the 
testimony  period.  See  9  1.651(c)(4). 


91.641    Ui 
examiner-in-chief. 

During  the  pendency  of  an 
interference,  if  the  examiner-in-chief 
becomes  aware  of  a  reason  why  a  claim 
corresponding  to  a  count  may  not  be 
patentable,  the  examiner-in-chief  may 
notify  the  parties  of  the  reason  and  set  a 
time  within  which  each  party  may 
present  its  views.  After  considering  any 
timely  filed  views,  the  examiner-in-chief 
shall  decide  how  the  interference  shall 
proceed. 


91.642 
to 


Addition  of  application  or  patent 


During  the  pendency  of  an 
interference,  if  the  examiner-in-chief 
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opponent  of  the  claim  and  apply  the 
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requirements  of  (  1.647  must  also  be 
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becomes  aware  of  an  application  or  a 
patent  not  involved  in  the  interference 
which  claims  the  same  patentable 
invention  as  a  count  in  the  interference, 
the  examiner-in-chief  may  add  the 
application  or  patent  to  the  interference 
on  such  terms  as  may  be  fair  to  all 
parties. 

f  1.M3    ProMcutlon  of  Intaffcrwtcc  by 


(a)  An  assignee  of  record  in  the  Patent 
and  Trademark  Office  of  the  entire 
interest  in  an  application  or  patent 
involved  in  an  interference  is  entitled  to 
conduct  prosecution  of  the  interference 
to  the  exclusion  of  the  inventor. 

(b)  An  assignee  of  a  part  interest  in  an 
application  or  patent  involved  in  a 
interference  may  file  a  motion  (§  1.635) 
for  entry  of  an  order  authorizing  it  to 
prosecute  the  interference.  The  motion 
shall  show  (1)  the  inability  or  refusal  of 
the  inventor  to  prosecute  the 
interference  or  (2)  other  cause  why  the 
ends  of  justice  require  that  the  assignee 
of  a  part  interest  be  permitted  to 
prosecute  the  interference.  The 
examiner-in-chief  may  allow  the 
assignee  of  a  part  interest  to  prosecute 
the  interference  upon  such  terms  as  may 
be  appropriate. 

91.644    P«tMlona lnlnterf«r«nc««. 

(a)  There  is  no  appeal  to  the 
Commissioner  in  an  interference  from  a 
decision  of  an  examiner-in-chief  or  a 
panel  consisting  of  more  than  one 
examiner-in-chief.  The  Commissioner 
will  not  consider  a  petition  in  an 
interference  unless: 

(1)  The  petition  is  from  a  decision  of 
an  examiner-in-chief  or  a  panel  and  the 
examiner-in-chief  or  the  panel  shall  be 
of  the  opinion  (!)  that  the  decision 
involves  a  controlling  question  of 
procedure  or  an  interpretation  of  a  rule 
as  to  which  there  is  a  substantial  ground 
for  a  difference  of  opinion  and  (ii)  that 
an  immediate  decision  on  petition  by  the 
Commissioner  may  materially  advance 
the  ultimate  termination  of  the 
interference; 

(2)  The  petition  seelks  to  invoke  the 
supervisory  authority  of  the 
Commissioner  and  is  not  filed  prior  to 
the  decision  of  the  Board  awarding 
judgment  and  does  not  relate  to  (i)  the 
merits  of  priority  of  invention  or 
patentability  or  (ii)  the  admissibility  of 
evidence  under  the  Federal  Rules  of 
Evidence;  or 

(3)  The  petition  seeks  relief  under 
{  1.183. 

(b)  A  petition  under  paragraph  (a)(1) 
of  this  section  filed  more  than  15  days 
after  the  date  of  the  decision  of  the 
examiner-in-chief  or  the  panel  may  be 
dismissed  as  untimely.  A  petition  under 


paragraph  (a)(2)  of  this  section  shall  not 
be  filed  prior  to  decision  by  the  Board 
awarding  judgment.  Any  petition  under 
paragraph  (a)(3)  of  this  section  shall  be 
timely  if  it  is  made  as  part  of.  or 
simultaneously  with,  a  proper  motion 
under  $9  1-633.  1.634,  or  1.835.  Any 
opposition  to  a  petition  shall  be  filed 
within  15  days  of  the  date  of  service  of 
the  petition. 

(c)  The  filing  of  a  petition  shall  not 
stay  the  proceeding  unless  a  stay  is 
granted  in  the  discretion  of  the 
examiner-in-chief,  the  panel,  or  the 
Commissioner. 

(d)  Any  petition  must  contain  a 
statement  of  the  facts  involved  and  the 
point  or  points  to  be  reviewed  and  the 
action  requested.  Briefs  or  memoranda, 
if  any,  in  support  of  the  petition  or 
opposition  shall  accompany  or  be 
embodied  therein.  The  petition  will  be 
decided  on  the  basis  of  the  record  made 
before  the  examiner-in-chipf  or  the 
panel  and  no  new  evidence  will  be 
considered  by  the  Commissioner  in 
deciding  the  petition.  Copies  of 
documents  already  of  record  in  the 
interference  shall  not  be  submitted  with 
the  petition  or  opposition. 

(e)  Any  petition  under  paragraph  (a) 
of  this  section  shall  be  accompanied  by 
the  petition  fee  set  forth  in  9  1.17(h). 

(f)  Any  request  for  reconsideration  of 
a  decision  by  the  Commissioner  shall  be 
filed  within  15  days  of  the  decision  of 
the  Commissioner  and  must  be 
accompanied  by  the  fee  set  forth  in 

9  1.17(h).  No  opposition  to  a  request  for 
reconsideration  shall  be  filed  unless 
requested  by  the  Commissioner.  The 
decision  will  not  ordinarily  be  modified 
unless  such  an  opposition  has  been 
requested  by  the  Commissioner. 

(g)  Where  reasonably  possible, 
service  of  any  petition,  opposition,  or 
request  for  reconsideration  shall  be  such 
that  delivery  is  accomplished  within  one 
working  day.  Service  by  hand  or 
"Express  Mail"  complies  with  this 
paragraph. 

(h)  An  oral  hearing  on  the  petition  will 
not  be  granted  except  when  considered 
necessary  by  the  Commissioner. 

(i)  The  Commissioner  may  delegate  to 
appropriate  Patent  and  Trademark 
Offfice  employees  the  determination  of 
petition  under  this  section. 

§  1.645    Extension  of  Hitm,  lat*  pap*r«. 
stay  of  proc««<llnys. 

(a)  A  party  may  file  a  motion  (9  1.635) 
seeking  an  extension  of  time  to  take 
action  in  an  interference,  to  file  a  notice 
of  appeal  (99  1.302. 1.304),  or  to 
commence  a  civil  action  (99  1-303, 
1.304).  The  motion  shall  be  filed  within 
sufficient  time  to  actually  reach  the 
examiner-in-chief  before  expiration  of 


the  time  for  taking  action,  filing  the 
notice,  or  commencing  the  civil  action.  A 
moving  party  should  not  assume  that  the 
motion  will  be  granted  even  if  there  is 
no  objection  by  any  other  party.  The 
motion  will  be  denied  unless  the  moving 
party  shows  good  cause  why  an 
extension  should  be  granted.  The  press 
of  other  business  arising  after  an 
examiner-in-chief  sets  a  time  for  taking 
action  will  not  normally  constitute  good 
cause.  A  motion  seeking  additional  time 
to  take  testimony  because  a  party  haq 
not  been  able  to  procure  the  testimony 
of  a  witness  shall  set  forth  the  name  of 
the  witness,  any  steps  taken  to  procure 
the  testimony  of  the  witness,  the  dates 
on  which  the  steps  were  taken,  and  the 
facts  expected  to  be  proved  through  the 
witness. 

(b)  Any  paper  belatedly  filed  will  not 
be  considered  except  upon  motion 
(91-635)  which  shows  sufficient  cause 
why  the  paper  was  not  timely  filed. 

(c)  The  provisions  of  9  1-136  do  not 
apply  to  time  periods  in  interferences. 

(d)  In  an  appropriate  circumstance,  an 
examiner-in-chief  may  stay  proceedings 
in  an  interference. 

9  1.64«    S«rv(c«  of  papers,  proof  of 
••rvlca. 

(a)  A  copy  of  evey  paper  filed  in  the 
Patent  and  Trademark  Office  in  an 
interference  or  an  application  or  patent 
involved  in  the  interference  shall  be 
served  upon  all  other  parties  except: 

(1)  Preliminary  statements  when  filed 
under  9  1-621;  preliminary  statements 
shall  be  served  when  service  is  ordered 
by  an  examiner-in-chief. 

(2)  Certified  transcripts  and  exhibits 
which  accompany  the  transcripts  filed 
under  99  1-676  or  1.684:  copies  of 
transcripts  shall  be  served  as  part  of  a 
party's  record  under  9  1.653(c). 

(b)  Service  shall  be  on  an  attorney  or 
agent  for  a  party.  If  there  is  no  attorney 
or  agent  for  the  party,  service  shall  be 
on  the  party.  An  examiner-in-chief  may 
order  additional  service  or  waive 
service  where  appropriate. 

(c)  Unless  otherwise  ordered  by  an 
examiner-in-chief,  or  except  as 
otherwise  provided  by  this  part,  service 
of  a  paper  shall  be  made  as  follows: 

(1)  By  handing  a  copy  of  the  paper  to 
the  person  served. 

(2)  By  leaving  a  copy  of  the  paper  with 
someone  employed  by  the  person  at  the 
person's  usual  place  of  business. 

(3)  When  the  person  served  has  no 
usual  place  of  business,  by  leaving  a 
copy  of  the  paper  at  the  person's 
residence  with  someone  of  suitable  age 
and  discretion  then  residing  therein. 

(4)  By  mailing  a  copy  of  the  paper  by 
first  class  mail;  when  service  is  by  mail 


1 1.633  or  a  motion  to  correct 
inventorship  under  9  1.634,  the  party 


aeciaion.  ine  requesi  lui 
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the  date  of  mailing  is  regarded  as  the 
date  of  service. 

(5)  When  it  is  shown  to  the 
satisfaction  of  an  examiner-in-chief  that 
none  of  the  above  methods  of  obtaining 
or  serving  the  copy  of  the  paper  was 
successful,  the  examiner-in-chief  may 
order  service  by  publication  of  an 
appropriate  notice  in  the  Official 
Gazette. 

(d)  An  examiner-in-chief  may  order 
that  a  paper  be  served  by  hand  or 
"Express  Mail". 

(e)  Proof  of  service  must  be  made 
before  a  paper  will  be  considered  in  an 
interference.  Proof  of  service  may 
appear  on  or  be  a^ixed  to  the  paper. 
I^of  of  service  shall  include  the  date 
and  manner  of  service.  In  the  case  of 
personal  service  under  paragraphs  (c)(1) 
through  (c)(3)  of  this  section,  proof  of 
service  shall  include  the  names  of  any 
person  served  and  the  person  who  made 
the  service.  Proof  of  service  may  be 
made  by  an  acknowledgment  of  service 
by  or  on  behalf  of  the  person  served  or  a 
statement  signed  by  the  party  or  the 
party's  attorney  or  agent  containing  the 
information  required  by  this  section.  A 
statement  of  an  attorney  or  agent 
attached  to.  or  appearing  in,  the  paper 
stating  the  date  and  manner  of  ser\'ice 
will  be  accepted  as  prima  facie  proof  of 
service. 

§  1.647    Translation  of  document  In  foreign 
lanBuag*. 

When  a  party  relies  on  a  document  in 
a  language  other  than  English,  a 
translation  of  the  document  into  English 
and  an  affidavit  attesting  to  the 
accuracy  of  the  translation  shall  be  filed 
with  the  document. 

91.6S1  Setting  tintes  for  discovery  and 
taking  testimony,  parties  entitled  to  take 
testimony. 

(a)  At  an  appropriate  stage  in  an 
interference,  an  examiner-in-chief  shall 
set  (1)  a  time  for  filing  motions  (9  1.635) 
for  additional  discoverj'  under  9  1.687(c) 
and  (2)  testimony  periods  for  taking  any 
necessary  testimony. 

fb)  Where  appropriate,  testimony 
periods  will  be  set  to  permit  a  party  to: 

(1)  Present  its  case-in-chief  and/or 
case-in-rebuttal  and/or 

(2)  Cross-examine  an  opponent's  case- 
in-chief and/or  a  case-in-rebuttal. 

(c)  A  party  is  not  entitled  to  take 
testimony  to  present  a  case-in-chief 
unless: 

(1)  The  examiner-in-chief  orders  the 
taking  of  testimony  under  9  1.639(c); 

(2)  The  party  alleges  in  its  preliminary 
statement  a  date  of  invention  prior  to 
the  ealier  of  the  filing  date  or  effective 
filing  date  of  the  senior  party: 


(3)  A  testimony  period  has  been  set  to 
permit  an  opponent  to  prove  a  date  of 
invention  prior  to  the  earlier  of  the  filing 
date  or  effective  filing  date  of  the  party 
and  the  party  has  filed  a  preliminary 
statement  alleging  a  date  of  invention 
prior  to  that  date;  or 

(4)  A  motion  (9  1.635]  is  filed  showing 
good  cause  why  a  testimony  period 
should  be  set. 

(d)  Testimony  shall  be  taken  during 
the  testimony  periods  set  under 
paragraph  (a)  of  this  section. 

91.652    Judgment  for  failure  to  take 
testimony  or  fNe  record. 

If  a  junior  party  fails  to  timely  take 
testimony  authorized  under  9  1-651,  or 
file  a  record  under  9  l-653(c),  an 
examiner-in-chief,  with  or  without  a 
motion  (9  1.635)  by  another  party,  may 
issue  an  order  to  show  cause  why 
judgment  should  not  be  entered  against 
the  junior  party.  When  an  order  is 
issued  under  this  section,  the  Board 
shall  enter  judgment  in  accordance  with 
the  order  unless,  within  15  days  after  the 
date  of  the  order,  the  junior  party  files  a 
paper  which  shows  good  cause  why 
judgment  should  not  be  entered  in 
accordance  with  the  order.  Any  other 
party  may  file  a  response  to  the  paper 
within  15  days  of  the  date  of  service  of 
the  paper.  If  the  party  against  whom  the 
order  was  issued  fails  to  show  good 
cause,  the  Board  shall  enter  judgment 
against  the  party. 

§1.653    Record  and  exMblta. 

(a)  Testimony  shall  consist  of 
affidavits  under  9  1.672  (b)  and  (e), 
transcripts  of  depositions  under  9§  1-672 
(b)  and  (c),  agreed  statements  of  fact 
under  9  1.672(f),  and  transcripts  of 
interrogatories,  cross-interrogatories, 
and  recorded  answers  under  9  l-6a4(c). 

(b)  An  affidavit  shall  be  filed  as  set 
forth  in  9  1.672  (b)  or  (e).  A  certified 
transcript  of  a  deposition  including  a 
deposition  cross-examining  an  affiant, 
shall  be  filed  as  set  forth  in  9  1-676.  An 
original  agreed  statement  shall  be  filed 
as  set  forth  in  9  1.672(f).  A  transcript  of 
interrogatories,  cross-interrogatories, 
and  recorded  answers  shall  be  filed  as 
set  forth  under  9  l-684(c). 

(c)  In  addition  to  the  items  specified  in 
paragraph  (b)  of  this  section  and  within 
a  time  set  by  an  examiner-in-chief  each 
party  shall  file  three  copies  and  serve 
one  copy  of  a  record  consisting  of: 

(1)  An  index  of  the  names  of  each 
witness  giving  the  pages  of  the  record 
where  the  direct  testimony  and  cross- 
examination  of  each  witness  begins. 

(2)  An  index  of  exhibits  briefly 
describing  the  nature  of  each  exhibit 
and  giving  the  page  of  the  record  where 


each  exhibit  is  first  identified  and 
offered  into  evidence. 

(3)  The  count  or  counts. 

(4)  Each  (i)  affidavit,  (ii)  transcript, 
including  transcripts  of  cross- 
examination  of  any  affiant,  (iii)  agreed 
statement  relied  upon  by  the  party,  and 
(iv)  transcript  of  interrogatories,  cross- 
interrogatories,  and  recorded  answers 
filed  under  paragraph  (b)  of  this  section. 

(5)  Each  notice,  official  record,  and 
publication  relied  upon  by  the  party  an 
filed  under  9  1.682(a). 

(6)  Any  evidence  from  another 
interference,  proceeding,  or  action  relied 
upon  by  the  party  under  9  1.683. 

(7)  Each  request  for  an  admission  and 
the  admission  and  each  written 
interrogatory  and  the  answer  upon 
which  a  party  intends  to  rely  under  . 
91.688. 

(d)  The  pages  of  the  record  shall  be 
consecutively  numbered.  • 

(e)  The  name  of  each  witness  shall 
appear  at  the  top  of  each  page  of  each 
affidavit  or  transcript. 

(f)  The  record  may  be  typewritten  or 
printed. 

(g)  When  the  record  is  printed,  it  may 
be  produced  by  standard  typographical 
printing  or  by  any  process  capable  of 
producing  a  clear  black  permanent 
image.  All  printed  matter  except  on 
covers  must  appear  in  at  least  11  point 
type  on  opaque,  unglazed  paper. 
Margins  must  be  justified.  Footnotes 
may  not  be  printed  in  type  smaller  than 
9  point.  The  pages  size  shall  be  8  V^  by 
11  inches  (21.8  by  27.9  cm.)  with  type 
matter  6V4  by  9Vt  inches  (16.5  by  24.1 
cm.).  The  record  shall  be  found  to  lie  flat 
when  open. 

(h)  When  the  record  is  typewritten,  it 
must  be  clearly  legible  on  opaque, 
unglazed,  durable  paper  approximately 
8V4  by  11  inches  (21.8  by  27.9  cm.)  in  size 
(letter  size).  Typing  shall  be  double- 
spaced  on  one  side  of  the  paper  in  not 
smaller  than  pica-type  with  a  margin  of 
1  Vs  (3.8  cm.)  on  the  left-hand  side  of  the 
page.  The  pages  of  the  record  shall  be 
bound  with  covers  at  their  left  edges  in 
such  manner  to  lie  flat  when  open  in  one 
or  more  volumes  of  convenient  size 
(approximately  100  pages  per  volume  is 
suggested).  Multigraphed  or  otherwise 
reproduced  copies  conforming  to  the 
standards  specified  in  this  paragraph 
may  be  accepted. 

(i)  Each  party  shall  file  its  exhibits 
with  the  record  specified  in  paragraph 
(c)  of  this  section.  One  copy  of  each 
documentary  exhibit  shall  be  served. 
Documentary  exhibits  shall  be  filed  in 
an  envelope  or  folder  and  shall  not  be 
bound  as  part  of  the  record.  Physical 
exhibits,  if  not  filed  by  an  officer  under 
9  1.676(d),  shall  be  filed  with  the  record. 


ui»iiu8»ea  as  unumeiy.  a  peimon  unaer       exammer-m-cftiet  before  expiration  of  first  class  mail;  when  service  is  by  mail 
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Each  exhibit  shall  contain  a  label  which 
identifies  the  party  submitting  the 
exhibit  and  an  exhibit  number,  the  style 
of  the  interference  (e.g.,  Jones  v.  Smith), 
and  the  interference  number.  Where 
possible,  the  label  should  appear  at  the 
bottom  right-hand  comer  of  each 
documentary  exhibit.  Upon  termination 
of  an  interference,  an  cxaminer-in-chief 
may  return  and  exhibit  to  the  party  filing 
the  exhibit.  When  any  exhibit  Is 
returned,  the  examiner-in-chief  shall 
enter  an  appropriate  order  indicating 
that  the  exhibit  has  been  retiimed. 

(j)  Any  testimony,  record,  or  exhibit 
which  does  not  comply  with  this  section 
may  be  returned  under  }  1.618(a). 

S  1.654    Final  ttMring. 

(a)  At  an  appropriate  stage  of  the 
interference,  the  parties  will  be  given  an 
opportunity  to  appear  before  the  Board 
to  present  oral  argument  at  a  final 
hearing.  An  examiner-in-chief  shall  set  a 
date  and  time  for  final  hearing.  Unless 
otherwise  ordered  by  an  examiner-in- 
chief  or  the  Board,  each  party  will  be 
entitled  to  no  more  than  60  minutes  of 
oral  argument  at  final  hearing. 

(b)  The  opening  argument  of  a  junior 
party  shall  include  a  fair  statement  of 
the  junior  party's  case  and  the  junior 
party's  position  with  respect  to  the  case 
presented  on  behalf  of  any  other  party. 
A  junior  party  may  reserve  a  portion  of 
its  time  for  rebuttal. 

(c)  A  party  shall  not  be  entitled  to 
argue  that  an  opponent  abandoned, 
suppressed,  or  concealed  an  actual 
reduction  to  practice  unless  a  notice 
under  51  632  was  timely  filed. 

(d)  After  final  hearing,  the 
interference  shall  be  taken  under 
advisement  by  the  Board.  No  further 
paper  shall  be  filed  except  under 

i  1.65e(b)  or  as  authorized  by  an 
examiner-in-chief  or  the  Board.  No 
additional  oral  argument  shall  be  had 
unless  ordered  by  the  Board. 

S1.«55    Mattws  oonsMarad  In  rvndartng  a 


(a)  In  rendering  a  final  decision,  the 
Board  may  consider  any  properly  raised 
issue  including  (1)  priority  of  invention. 
(2)  derivation  by  an  opponent  from  a 
party  who  filed  a  preliminary  statement 
under  il.625.  (3)  patentability  of  the 
invention,  (4)  admissibility  of  evidence. 
(5)  any  interlocutory  matter  deferred  to 
final  hearing,  and  (6)  any  other  matter 
necessary  to  resolve  the  interference. 
The  Board  may  also  consider  whether 
any  interlocutory  order  was  manifestly 
erroneous  or  an  abuse  of  discretion.  All 
interlocutory  orders  shall  be  presumed 
to  have  been  correct  and  the  burden  of 
showing  manifest  error  or  an  abuse  of 


discretion  shall  be  on  the  party 
attacking  the  order. 

(b)  A  party  shall  not  be  entitled  to 
raise  for  consideration  at  final  hearing  a 
matter  which  properly  could  have  been 
raised  by  a  motion  under  S§  1-633  or 
1.834  unless  (1)  the  motion  was  properly 
filed.  (2)  the  matter  was  properly  raised 
by  a  party  in  an  opposition  to  a  motion 
under  §51.633  or  1.634  and  the  motion 
was  granted  over  the  opposition,  or  (3) 
the  party  shows  good  cause  why  the 
issue  was  not  timely  raised  by  motion  or 
opposition. 

(c)  To  prevent  manifest  injustice,  the 
Board  may  consider  an  issue  even 
though  it  would  not  otherwise  be 
entitled  to  consideration  under  this 
section. 

91.656    Briafs  for  final  hearing. 

(a)  Each  party  shall  be  entitled  to  file 
briefs  for  final  hearing.  The  examiner-in- 
chief  shall  determine  the  briefs  needed 
and  shall  set  the  time  and  order  for  filing 
briefs. 

(b)  The  opening  brief  of  a  junior  party 
shall  contain  under  appropriate 
headings  and  in  the  order  indicated: 

(1)  A  table  of  contents,  with  page 
references,  and  a  table  of  cases 
(alphabetically  arranged],  statutes,  and 
other  authorities  cited,  With  references 
to  the  pages  of  the  brief  where  they  are 
cited 

(2)  A  statement  of  the  issues 
presented  for  decision  in  the 
interference. 

(3)  A  statement  of  the  facts  relevant  to 
the  issues  presented  for  decision  with 
appropriate  references  to  the  record. 

(4)  An  ailment  which  may  be 
preceded  by  a  summary,  which  shall 
contain  the  contentions  of  the  party  with 
respect  to  the  issues  to  be  decided,  and 
the  reasons  therefor,  with  citations  to 
the  cases,  statutes,  other  authorities, 
and  parts  of  the  record  relied  on. 

(5)  A  short  conclusion  stating  the 
precise  relief  requested. 

(6)  An  appendix  containing  a  copy  of 
the  counts. 

(c)  The  opening  brief  of  the  senior 
party  shall  conform  to  the  requirements 
of  paragraph  (b)  of  this  section  except: 

(1)  a  statement  of  the  issues  and  of  the 
facts  need  not  be  made  unless  the  party 
is  dissatisfied  with  the  statement  in  the 
opening  brief  of  the  junior  party  and 

(2)  an  appendix  containing  a  copy  of 
the  counts  need  not  be  included  if  the 
copy  of  the  counts  in  the  opening  brief 
of  the  junior  party  is  correct. 

(d)  Briefs  may  be  printed  or 
typewritten.  If  typewritten,  legal-size 
paper  may  be  used.  The  opening  brief  of 
each  party  in  excess  of  50  legal-size 
double-spaced  typewritten  pages  or  any 
other  brief  in  excess  of  25  legal-size 


double-spaced  typewritten  pages  shall 
be  printed  unless  a  satisfactory  reason 
be  given  why  the  brief  should  not  be 
printed.  Any  printed  brief  shall  comply 
with  the  requirements  of  J  1.653(g).  Any 
typewritten  brief  shall  comply  with  the 
requirements  of  5  1.653(h),  except  legal- 
size  paper  may  be  used  and  the  binding 
and  covers  specified  are  not  required. 

(e)  An  original  and  three  copies  of 
each  brief  must  be  filed. 

(f)  Any  brief  which  does  not  comply 
with  the  requirements  of  this  section 
may  be  returned  under  §  1.618(a). 

(g)  Any  party,  separate  from  its 
opening  bHef.  but  filed  concurrently 
therewith,  may  file  an  original  and  three 
copies  of  concise  proposed  findings  of 
fact  and  conclusions  of  law.  Any 
proposed  findings  of  fact  shall  be 
supported  by  specific  references  to  the 
record.  Any  proposed  conclusions  of 
law  shall  be  supported  by  citation  of 
cases,  statutes,  or  other  authority.  Any 
opposing  party,  separate  from  its 
opening  or  reply  brief,  but  filed 
concurrently  therewith,  may  file  a  paper 
accepting  or  objecting  to  any  proposed 
findings  of  fact  or  conclusions  of  law; 
when  objecting,  a  reason  must  be  given. 
The  Board  may  adopf  Ihe  proposed 
findings  of  fact  and  conclusions  of  law 
in  whole  or  in  part. 

(h)  If  a  party  wants  the  Board  in 
rendering  its  final  decision  to  rule  on  the 
admissibility  of  any  evidence,  the  party 
shall  file  with  its  opening  brief  an 
original  and  three  copies  of  a  motion 
(5  1.635)  to  suppress  the  evidence.  The 
provisions  of  i  1.637(b)  do  not  apply  to  a 
motion  to  suppress  under  this 
paragraph.  Any  objection  previously 
made  to  the  admissibility  of  an 
opponent's  evidence  is  waived  unless 
the  motion  required  by  this  paragraph  is 
filed.  An  original  and  three  copies  of  an 
opposition  to  the  motion  may  be  filed 
with  an  opponent's  opening  brief  or 
reply  brief  as  may  be  appropriate. 

(i)  When  a  junior  party  fails  to  timely 
file  an  opening  brief,  an  order  may  issue 
requiring  the  junior  party  to  show  cause 
why  the  Board  should  not  treat  faiiure  to 
file  the  brief  as  a  concession  of  priority. 
If  the  junior  party  fails  to  respond  within 
a  time  period  set  in  the  order,  judgment 
may  be  entered  against  the  junior  party. 

S  1.657    Bur«lan  of  proof  as  to  data  of 

Invantfon. 

A  rebuttable  presumption  shall  exist 
that,  as  to  each  count,  the  inventors 
made  their  invention  in  the 
chronological  order  of  the  earlier  of  their 
filing  dates  or  effective  fihng  dates.  The 
burden  of  proof  shall  be  upon  a  party 
who  contends  otherwise. 


filmg  date  of  the  senior  party: 
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(1.666    Final  dacWon. 

(a)  After  final  hearing,  the  Board  shall 
enter  a  decision  resolving  the  issues 
raised  at  final  hearing.  The  decision  may 

(1)  enter  judgment,  in  whole  or  in  part, 

(2)  remand  the  interference  to  an 
examiner-in-chief  for  further 
proceedings,  or  (3)  take  further  action 
not  inconsistent  with  law.  A  judgment 
as  to  a  count  shall  state  whether  or  not 
each  party  is  entitled  to  a  patent 
containing  the  claims  in  the  party's 
patent  or  application  which  correspond 
to  the  count.  When  the  Board  enters  a 
decision  awarding  judgment  as  to  all 
counts,  the  decision  shall  be  regarded  as 
a  final  decision. 

(b)  Any  request  for  reconsideration  of 
a  decision  under  paragraph  (a)  of  this 
section  shall  be  filed  within  14  days 
after  the  date  of  the  decision.  The 
request  for  reconsideration  shall  specify 
with  particularity  the  points  believed  to 
have  been  misapprehended  or 
overlooked  in  rendering  the  decision. 
Any  reply  to  a  request  for 
reconsideration  shall  be  filed  within  14 
days  of  the  date  of  service  of  the  request 
for  recohsideration.  Where  reasonably 
possible,  service  of  the  request  for 
reconsideration  shall  be  such  that 
delivery  is  accomplished  by  hand  or 
"Express  Mail."  The  Board  shall  enter  a 
decision  on  the  request  for 
reconsideration.  If  the  Board  shall  be  of 
the  opinion  that  the  decision  on  the 
request  for  reconsideration  significantly 
modifies  its  original  decision  under 
paragraph  (a)  of  this  section,  the  Board 
may  designate  the  decision  on  the 
request  for  reconsideration  as  a  new 
decision. 

(c)  A  judgment  in  an  interference 
settles  all  issues  which  (1)  were  raised 
and  decided  in  the  interference,  (2) 
could  have  been  properly  raised  and 
decided  in  the  interference  by  a  motion 
under  §  1.633  (a)  through  (d)  and  (f) 
through  (j)  or  §  1.634  and  (3)  could  have 
been  properly  raised  and  decided  in  an 
additional  interference  with  a  motion 
under  5  1.633(e).  A  losing  party  who 
could  have  properly  moved,  but  failed  to 
move,  under  55  1-633  or  1.634.  shall  be 
estopped  to  take  ex  parte  or  inter  partes 
action  in  the  Patent  and  Trademark 
Office  after  the  interference  which  is 
inconsistent  with  that  party's  failure  to 
properly  move,  except  that  a  losing 
party  shall  not  be  estopped  with  respect 
to  any  claims  which  correspond,  or 
properly  could  have  corresponded,  to  a 
count  as  to  which  that  party  was 
awarded  a  favorable  judgment. ' 

5  1.659    Racowmandatton. 

(a)  Should  the  Board  have  knowledge 
of  any  ground  for  rejecting  any 
application  claim  not  involved  in  the 


judgment  of  the  interference,  it  may 
include  in  its  decision  a  reconunended 
rejection  of  the  claim.  Upon  resumption 
of  ex  parte  prosecution  of  the 
application,  the  examiner  shall  be  bound 
by  the  recommendation  and  shall  enter 
and  maintain  the  recommended 
rejection  unless  an  amendment  or 
showing  of  facts  not  previously  of 
record  is  filed  which,  in  the  opinion  of 
the  examiner,  overcomes  the 
recommended  rejection. 

(b)  Should  the  Board  have  knowledge 
of  any  ground  for  reexamination  of  a 
patent  involved  in  the  interference  as  to 
a  patent  claim  not  involved  in  the 
judgment  of  the  interference,  it  may 
include  in  its  decision  a 
recommendation  to  the  Conunissioner 
that  the  patent  be  reexamined.  The 
Commissioner  will  determine  whether 
reexamination  will  be  ordered. 

(c)  The  Board  may  make  any  other 
recommendation  to  the  examiner  or  the 
Commissioner  as  may  be  appropriate. 

§1.660    Mottea  of  raaxamlnaMon,  raiaaua. 
protast,  Of  NUyatlon. 

(a)  When  a  request  for  reexamination 
of  a  patent  involved  in  an  interference  is 
filed,  the  patent  owner  shall  notify  the 
Board  within  10  days  of  receiving  notice 
that  the  request  was  filed. 

(b)  When  an  application  for  reissue  is 
filed  by  a  patentee  involved  in  an 
interference,  the  patentee  shall  notify 
the  Board  within  10  days  of  the  day  the 
application  for  reissue  is  filed. 

(c)  When  a  protest  under  5  1-291  is 
filed  against  an  application  involved  in 
an  interference,  the  applicant  shall 
notify  the  Board  within  10  days  of 
receiving  notice  that  the  protest  w.^s 
filed. 

(d)  A  party  in  an  interference  shall 
notify  the  Board  promptly  of  any 
litigation  related  to  any  patent  or 
application  involved  in  an  interference, 
including  any  civil  action  commenced 
under  35  U.S.C.  146. 

§  1.661    Tarmination  of  intarfaranca  after 
Judgment 

After  a  final  decision  is  entered  by  the 
Board,  an  interference  is  considered 
terminated  when  no  appeal  (35  U.S.C. 
141)  or  other  review  (35  U.S.C.  146)  has 
been  or  can  be  taken  or  had. 

§1.662    Request  for  entry  of  adver ee 
Judgment;  retaaua  fUed  by  patentee. 

(a)  A  party  may.  at  any  time  during  an 
interference,  request  and  agree  to  entry 
of  an  adverse  judgment.  The  filing  by  an 
applicant  or  patentee  of  a  written 
disclaimer  of  the  invention  defined  by  a 
count,  concession  of  priority  or 
unpatentability  of  the  subject  matter  of 
a  count,  abandonment  of  the  invention 


defined  by  a  connt,  or  abandonment  of 
the  contest  as  to  a  count  will  be  treated 
as  a  request  for  entry  of  an  advene 
judgment  against  the  applicant  or 
patentee  as  to  ail  claims  which 
correspond  to  the  count.  Abandonment 
of  an  application  by  an  appHcant.  other 
than  an  applicant  for  reissue  having  a 
claim  of  the  patent  sought  to  be  reissued 
involved  in  the  interference,  will  be 
treated  as  a  request  for  entry  of  an 
adverse  judgment  against  the  apphcani 
as  to  all  claims  corresponding  to  all 
counts.  Upon  the  filing  by  a  party  of  a 
request  for  entry  of  an  adverse 
judgment,  the  Board  may  enter  judgment 
against  the  party. 

(b)  If  a  patentee  involved  in  an 
interference  files  an  application  for 
reissue  during  the  interference  and 
omits  all  claims  of  the  patent 
corresponding  to  the  counts  of  the 
interference  for  the  purpose  of  avoiding 
the  interference,  judgment  may  be 
entered  against  the  patentee.  A  patentee 
who  files  an  application  for  reissue 
other  than  for  the  purpose  of  avoiding 
the  interference  shall  timely  file  a 
preliminary  motion  under  5  1.633(h)  or 
show  good  cause  why  the  motion  could 
not  have  been  timely  filed. 

(c)  The  filing  of  a  statutory  disclaimer 
under  35  U.S.C.  253  by  a  patentee  will 
delete  any  statutorily  disclaimed  claims 
from  being  involved  in  the  interference- 
A  statutory  disclaimer  will  not  be 
treated  as  a  request  for  entry  of  an 
adverse  judgment  against  the  patentee 
unless  it  results  in  the  deletion  of  all 
patent  claims  corresponding  to  a  count 

§1.663   Status  of  dalm  of  defeated 
applicant  after  Interference. 

Whenever  an  adverse  judgment  is 
entered  as  to  a  count  against  an 
applicant  from  which  no  appeal  (35 
U.S.C.  141)  or  other  review  (35  U.S.C. 
146)  has  been  or  can  be  taken  or  had. 
the  claims  of  the  application 
corresponding  to  the  count  stand  finally 
disposed  of  without  further  action  by  the 
examiner.  Such  claims  are  not  open  to 
further  ex  parte  prosecution. 

§  1.664    Action  after  interference. 

(a)  After  termination  of  an 
interference,  the  examiner  will  promptly 
take  such  action  in  any  application 
previously  involved  in  the  interference 
as  may  be  necessary.  Unless  entered  by 
order  of  an  examiner-in-chief, 
amendments  presented  during  the 
interference  shall  not  be  entered,  but 
may  be  subsequently  presented  by  the 
applicant  subject  to  the  provisions  of 
this  part  provided  prosecution  of  the 
application  is  not  otherwise  closed. 


3i>uwi»g  niaiMitTBi  error  or  an  souse  oi  omer  t>riei  in  excess  of  25  legal-size 


who  contends  otherwise. 
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(b]  After  judgment,  the  application  of 
any  party  may  be  held  subject  to  further 
examination,  including  an  interference 
with  another  application. 

9  i.6o5    S#concl  lnt9rfaraoc#. 

A  second  interference  between  the 
same  parties  will  not  be  declared  upon 
an  application  not  involved  in  an  earlier 
interference  for  an  invention  defined  by 
a  count  of  the  earlier  interference.  See 
S  1.658(c). 

9  1>6M    FMng  of  hitwlwvncc  MtUaiiMiit 


(a)  Any  agreement  or  understanding 
between  parties  to  an  interference, 
including  any  collateral  agreements 
referred  to  therein,  made  in  connection 
with  or  in  contemplation  of  the 
termination  of  the  interference,  must  be 
in  writing  and  a  true  copy  thereof  must 
be  filed  before  the  termination  of  the 
interference  (5  1.661)  as  between  the 
parties  to  the  agreement  or 
understanding. 

(b)  If  any  party  filing  the  agreement  or 
understanding  under  paragraph  (a)  of 
this  section  so  requests,  the  copy  will  be 
kept  separate  from  the  Hie  of  the 
interference,  and  made  available  only  to 
Government  agencies  on  written 
request,  or  to  any  person  upon  petition 
accompanied  by  the  fee  set  forth  in 

i  1.17(i)  and  on  a  showing  of  good 
cause. 

(c)  Failure  to  file  the  copy  of  the 
agreement  or  understanding  under 
paragraph  (a)  of  this  section  will  render 
permanently  unenforceable  such 
agreement  or  understanding  and  any 
patent  of  the  parties  involved  in  the 
interference  or  any  patent  subsequently 
issued  on  any  application  of  the  parties 
so  involved.  The  Commission  may, 
however,  upon  petition  accompanied  by 
the  fee  set  forth  in  S  1.17(h)  and  on  a 
showing  of  good  cause  for  failure  to  file 
within  the  time  prescribed,  permit  the 
filing  of  the  agreement  or  understanding 
during  the  six  month  period  subsequent 
to  the  termination  of  the  interference  as 
between  the  parties  to  the  agreement  or 
understanding. 


9  1.671    Evidanc*  must  comply  wltti  rulos. 

(a)  Evidence  consists  of  testimony  and 
exhibits,  official  records  and 
publications  filed  under  9  1.682. 
evidence  from  another  interference, 
proceeding,  or  action  filed  under  9  1.683, 
and  discovery  relied  upon  under  9  1.688, 
and  the  specification  (including  claims] 
and  drawings  of  any  application  or 
patent: 

(1)  Involved  in  the  interference. 

(2)  To  which  a  party  has  been 
accorded  benefit  in  the  notice  declaring 


the  interference  or  by  a  preliminary 
motion  granted  under  9  1-633. 

(3)  For  which  a  party  has  sought,  but 
has  been  denied,  benefit  by  a 
preliminary  motion  under  9  1.633. 

(4)  For  which  benefit  was  rescinded 
by  a  preliminary  motion  granted  under 
9  1.633. 

(b)  Except  as  otherwise  provided  in 
this  part,  the  Federal  Rules  of  Evidence 
shall  apply  to  interference  proceedings. 
Those  portions  of  the  Federal  Rules  of 
Evidence  relating  to  criminal  actions, 
juries,  and  other  matters  not  relevant  to 
interferences  shall  not  apply. 

(c)  Unless  the  context  is  otherwise 
clear,  the  following  terms  of  the  Federal 
Rules  of  Evidence  shall  be  construed  as 
follows: 

(1)  "Courts  of  the  United  States," 
"U.S.  Magistrate,"  "court,"  "trial  court," 
or  "trier  of  fact"  means  examiner-in- 
chief  or  Board  as  may  be  appropriate. 

(2)  "Judge"  means  examiner-in-chief. 

(3)  "judicial  notice"  means  official 
notice. 

(4)  "Civil  action,"  "civil  proceeding," 
"action,"  or  "trial,"  mean  interference. 

(5)  "Appellate  court"  means  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  or  a  United  States  district  court 
when  judicial  review  is  under  35  U.S.C. 
146. 

(6)  "Before  the  hearing"  in  Rule  703 
means  before  giving  testimony  by  oral 
deposition  or  affidavit. 

(7)  "The  trial  or  hearing"  in  Rules 
803(24)  and  804(5)  means  the  taking  of 
testimony  by  oral  deposition. 

(d)  Certification  is  not  necessary  as  a 
condition  to  admissibility  when  the 
record  is  a  record  of  the  Patent  and 
Trademark  Office  to  which  all  parties 
have  access. 

(e)  A  party  may  not  rely  on  an 
affidavit  filed  by  that  party  during  ex 
parte  prosecution  of  an  application,  an 
affidavit  under  9  1.608(b),  or  an  affidavit 
under  9  1.639(b)  unless:  (1)  A  copy  of  the 
affidavit  is  or  has  been  served  and  (2)  a 
written  notice  is  filed  prior  to  the  close 
of  the  party's  relevant  testimony  period 
stating  that  the  party  intends  to  rely  on 
the  affidavit.  When  proper  notice  is 
given  under  this  paragraph,  the  affidavit 
shall  be  deemed  filed  under  9  1.672(b).  A 
copy  of  the  affidavit  shall  be  included  in 
the  record  (9  1.653). 

(f)  The  significance  of  documentary 
and  other  exhibits  shall  be  discussed 
with  particularity  by  a  witness  during 
oral  deposition  or  in  an  affidavit. 

(g)  A  party  must  file  a  motion  (9  1.635) 
seeking  permission  from  an  examiner-in- 
chief  prior  to  taking  testimony  or 
seeking  documents  or  things  under  35 
U.S.C.  24.  The  motion  shall  describe  the 
general  nature  and  the  relevance  of  the 
testimony,  document  or  thing. 


(h)  Evidence  which  is  not  taken  or 
sought  and  filed  in  accordance  with  this 
subpart  shall  not  be  admissible. 

9  1.672    Mannor  of  taking  taatlmony. 

(a)  Testimony  of  a  witness  may  be 
taken  by  oral  deposition  or  affidavit  in 
accordance  with  this  subpart. 

(b)  A  party  wishing  to  take  the 
testimony  of  a  witness  whose  testimony 
will  not  be  compelled  under  35  U.S.C.  24 
may  elect  to  present  the  testimony  of  the 
witness  by  affidavit  or  deposition.  A 
party  electing  to  present  testimony  of  a 
witness  by  affidavit  shall,  prior  to  the 
close  of  the  party's  relevant  testimony 
period,  file  and  serve  an  affidavit  of  the 
witness  or,  where  appropriate,  a  notice 
under  9  1.671(e).  To  facilitate 
preparation  of  the  record  (9  1.653  (g)  and 
(h)],  a  party  shall  file  an  affidavit  on 
paper  which  is  8Vi  by  11  inches  (21.8  by 
27.9  cm).  A  party  shall  not  be  entitled  to 
rely  on  any  document  referred  to  in  the 
affidavit  unless  a  copy  of  the  document 
is  filed  with  the  affidavit.  A  party  shall 
not  be  entitled  to  rely  on  any  thing 
mentioned  in  the  affidavit  unless  the 
opponent  is  given  reasonable  access  to 
the  thing.  A  thing  is  something  other 
than  a  document.  After  the  affidavit  is 
filed  and  within  a  time  set  by  an 
examiner-in-chief,  any  opponent  may 
file  a  request  to  cross-examine  the 
witness  on  oral  deposition.  If  any 
opponent  requests  cross-examination  of 
an  affiant,  the  party  shall  notice  a 
deposition  under  9  1.673(e)  for  the 
purpose  of  cross-examination  by  any 
opponent.  Any  redirect  and  recross  shall 
take  place  at  the  deposition.  At  any 
deposition  for  the  purpose  of  cross- 
examination  of  a  witness  whose 
testimony  is  presented  by  affidavit,  the 
party  shall  not  be  entitled  to  rely  on  any 
document  or  thing  not  mentioned  in  one 
or  more  of  the  affidavits  filed  under  this 
paragraph,  except  to  the  extent 
necessary  to  conduct  proper  redirect.  A 
party  electing  to  present  testimony  of  a 
witness  by  deposition  shall  notice  a 
deposition  of  the  witness  under 

9  1.673(a).  The  party  who  gives  notice  of 
a  deposition  shall  be  responsible  for 
obtaining  a  court  reporter  and  for  filing 
a  certified  transcript  of  the  deposition  as 
required  by  9  1.676. 

(c)  A  party  wishing  to  take  the 
testimony  of  a  witness  whose  testimony 
will  be  compelled  under  35  U.S.C.  24 
must  first  obtain  permission  from  an 
examiner-in-chief  under  9  1.671(g).  If 
permission  is  granted,  the  party  shall 
notice  a  deposition  of  the  witness  under 
9  1.673  and  may  proceed  under  35  U.S.C. 
24.  The  testimony  of  the  witness  shall  be 
taken  on  orql  deposition. 
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(d)  Notwithstanding  the  provisions  of 
this  subpart,  if  the  parties  agree  in 
writing,  a  deposition  may  be  taken 
before  any  person  authorized  to 
administer  oaths,  at  any  place,  upon  any 
notice,  and  in  any  manner,  and  when  so 
taken  may  be  used  like  other 
depositions. 

(e)  If  the  parties  agree  in  writing,  the 
testimony  of  any  witness  may  be  % 
submitted  in  the  form  of  an  affidavit 
without  opportunity  for  cross- 
examination.  The  affidavit  of  the 
witness  shall  be  filed  in  the  Patent  and 
Trademark  Office. 

(f)  If  the  parties  agree  in  writing, 
testimony  may  be  submitted  in  the  form 
of  an  agreed  statement  setting  forth:  (1) 
How  a  particular  witness  would  testify 
if  called  or  (2)  the  facts  in  the  case  of 
one  or  piore  of  the  parties.  The  agreed 
statement  shall  be  filed  in  the  Patent 
and  Trademark  Office.  See  9  1.653(a). 

9  1 .673    Notic*  of  axamination  of  wttnaaa. 

(a)  A  party  electing  to  take  testimony 
of  a  witness  by  deposition  shall,  after 
complying  with  paragraphs  (b)  and  (g)  of 
tliis  section,  file  and  serve  a  single 
notice  of  deposition  stating  the  time  and 
place  of  each  deposition  to  be  taken. 
Depositions  may  be  noticed  for  a 
reasonable  time  and  place  in  the  United 
States.  Unless  the  parties  agree  in 
writing,  a  deposition  may  not  be  noticed 
for  any  other  place  without  approval  of 
an  examiner-in-chief  (see  9  1.684).  The 
notice  shall  specify  the  name  and 
address  of  each  witness  and  the  general 
nature  of  the  testimony  to  be  given  by 
the  witness.  If  the  name  of  a  witness  is 
not  known,  a  general  description 
sufficient  to  identify  the  witness  or  a 
particular  class  or  group  to  which  the 
witness  belongs  may  be  given  instead. 

(b)  Unless  the  parties  agree  otherwise, 
a  party  shall  serve,  but  not  file,  at  least 
three  days  prior  to  the  conference 
required  by  paragraph  (g)  of  this  section, 
if  servics  is  made  by  hand  or  "Express 
Mail,"  or  at  least  ten  days  prior  to  the 
cnference  if  service  is  made  by  any 
ether  means,  the  following: 

(1)  A  list  and  copy  of  each  document 
in  the  party's  possession,  custody,  or 
control  and  upon  which  the  party 
intends  to  rely  at  any  deposition  and 

\Z)  A  list  of  and  a  proffer  of 
reasonable  access  to  thirtgs  in  the 
party's  possession,  custody,  or  control 
and  upon  which  the  party  intends  to  rely 
at  any  deposition. 

(c)  A  party  shall  not  be  permitted  to 
rely  at  any  deposition  on  any  witness 
not  listed  in  the  notice,  or  any  document 
not  served  or  any  thing  not  listed  as 
required  by  paragraph  (b)  of  this 
section:  (1)  Unless  all  opponents  agree 
in  writing  or  on  the  record  to  permit  the 


party  to  rely  on  the  witness,  document, 
or  thing  or  (2)  except  upon  a  motion 
(§  1.635)  promptly  filed  which  is 
accompanied  by  any  proposed  notice, 
additional  documents,  or  lists  and  which 
shows  sufficient  cause  why  the  notice, 
documents,  or  lists  were  not  served  in 
accordance  with  this  section. 

(d)  Each  opposing  party  shall  have  a 
full  opportunity  to  attend  a  deposition 
and  cross-examine.  If  an  opposing  party 
attends  a  deposition  of  a  witness  not 
named  in  a  notice  and  cross-examines 
the  witness  or  fails  to  object  to  the 
taking  of  the  deposition,  the  opposing 
party  shall  be  deemed  to  have  waived 
any  right  to  object  to  the  taking  of  the 
deposition  for  lack  of  proper  notice. 

(e)  A  party  electing  to  present 
testimony  by  affidavit  and  who  is 
required  to  notice  depositions  for  the 
purpose  of  cross-examination  under 

9  1.672(b),  shall,  after  complying  with 
paragraph  (g)  of  this  section,  file  and 
serve  a  single  notice  of  deposition 
stating  the  time  and  place  of  each  cross- 
examination  deposition  to  be  taken. 

(f)  The  parties  shall  not  take 
depositions  in  more  than  one  place  at 
the  same  time  or  so  nearly  at  the  same 
time  that  reasonable  opportunity  to 
travel  from  one  place  of  deposition  to 
another  cannot  be  had.  < 

(g)  Before  serving  a  notice  of 
deposition  and  after  complying  with 
paragraph  (b)  of  this  section,  a  party 
shall  have  an  oral  conference  with  all 
opponents  to  attempt  to  agree  on  a 
mutually  acceptable  time  and  place  for 
conducting  the  deposition.  A  certificate 
shall  appear  in  the  notice  stating  that 
the  oral  conference  took  place  or 
explaining  why  the  conference  could  not 
be  had.  If  the  parties  cannot  agree  to  a 
mutually  acceptable  place  and  time  for 
conducting  the  deposition  at  the 
conference,  the  parties  shall  contact  an 
examiner-in-chief  who  shall  then 
designate  the  time  and  place  for 
conducting  the  deposition. 

(h)  A  copy  of  the  notice  of  deposition 
5>ha!l  be  attached  to  the  certified 
transcript  of  the  deposition  filed  under 
9  1.676(a). 

§  1.674    Parsons  bafore  wttom  depositions 
may  ba  lakaa 

(a)  Within  the  United  States  or  a 
territory  or  insular  possession  of  the 
United  States  a  deposition  shall  be 
taken  before  an  officer  authorized  to 
administer  oaths  by  the  laws  of  the 
United  States  or  of  the  place  where  the 
examination  is  held. 

(b)  Unless  the  parties  agree  in  writing, 
the  following  persons  shall  not  be 
competent  to  serve  as  an  officer:  (1)  A 
relative  or  employee  of  a  party,  (2)  a 
relative  or  employee  of  an  attorney  or 


agent  of  a  party,  or  (3)  a  person 
interested,  directly  or  indirectly,  in  the 
interference  either  as  counsel,  attorney, 
agent,  or  otherwise. 

§  1.67S    Examination  of  wttnaaa,  raadfcig 
and  signing  tranacrtpt  ol  dapoaltion. 

(a)  Each  witness  before  giving  an  oral 
deposition  shall  be  duly  sworn 
according  to  law  by  the  officer  before 
whom  the  deposition  is  to  be  taken. 

(b)  The  testimony  shall  be  taken  in 
answer  to  interrogatories  with  any 
questions  and  answers  recorded  in  their 
regular  order  by  the  officer  or  by  some 
other  person,  who  shall  be  subject  to  the 
provisions  of  9  1.674(b),  in  the  presence 
of  the  officer  imless  the  presence  of  the 
officer  is  waived  on  the  record  by 
agreement  of  ail  parties. 

(c)  All  objections  made  at  the  time  of 
the  deposition  to  the  quaUfications  of 
the  officer  taking  the  deposition,  the 
manner  of  taking  it  the  evidence 
presented,  the  conduct  of  any  party,  or 
any  other  objection  to  the  proceeding 
shall  be  noted  on  the  record  by  the 
officer.  Evidence  objected  to  shall  be 
taken  subject  to  any  objection. 

(d)  Unless  the  parties  agree  in  writing 
or  waive  reading  and  signature  by  the 
witness  on  the  record  at  the  deposition, 
when  the  testimony  has  been 
transcribed  a  transcript  of  the 
deposition  shall  be  read  by  the  witness 
and  then  signed  by  the  witness  in  the 
form  of:  (1)  An  affidaAnt  in  the  presence 
of  any  notary  or  (2)  a  declaration. 

§  1 .676    Certification  and  fiUng  by  otficar, 
marking  axtutiita. 

(a)  The  officer  shall  prepare  a  certified 
transcript  of  the  deposition  by  attaching 
to  a  transcript  of  the  deposition  a  copy 
of  the  notice  of  deposition,  any  exhibits 
to  be  annexed  to  the  certified  transcrip. 
and  a  certificate  signed  and  sealed  by 
the  officer  and  showing: 

(1)  The  witness  was  duly  sworn  by  the 
officer  before  commencement  of 
testimony  by  the  witness. 

(2)  The  transcript  is  a  true  record  of 
the  testimony  given  by  the  witness. 

(3)  The  name  of  the  person  by  whom 
the  testimony  was  recorded  and,  if  not 
recorded  by  the  officer,  whether  the 
testimony  was  recorded  in  the  presence 
of  the  officer. 

(4)  The  presence  or  absence  of  any 
opposing  party. 

(5)  The  place  where  the  deposition 
was  taken  and  the  day  and  hour  when 
the  deposition  began  and  ended. 

(6)  The  officer  is  not  disqualified 
under  9  1-674. 

(b)  If  the  parties  waived  any  of  the 
requirements  of  paragraph  (a)  of  this 
section,  the  certificate  shall  so  state. 


i\  accoraea  Deneni  in  uie  nonce  aecianng       testimony,  document,  or  thing. 


taken  on  oral  deposition. 
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(c)  The  o^icer  shall  note  on  the 
certificate  the  circumstances  under 
which  a  witness  refuses  to  sign  a 
transcript. 

(d)  Unless  the  parties  agree  otherwise 
in  writing  or  on  the  record  at  the 
deposition,  the  officer  shall  securely  seal 
the  certified  transcript  in  an  envelope 
endorsed  with  the  style  of  the 
interference  (e.g..  Smith  v.  Jones),  the 
interference  number,  the  name  of  the 
witness,  and  the  date  of  sealing  and 
shall  promptly  forward  the  envelope  to 
BOX  INTERFERENCE,  Commissioner  of 
Patents  and  Trademarks,  Washington, 
D.C.  20231.  Documents  and  things 
produced  for  inspection  during  the 
examination  of  a  witness,  shall,  upon 
request  of  a  party,  be  marked  for 
identification  and  annexed  to  the 
certified  transcript,  and  may  be 
inspected  and  copied  by  any  party, 
except  that  if  the  person  producing  the 
documents  and  things  desires  to  retain 
them,  the  person  may.  (1)  Offer  copies  to 
be  marked  for  identiHcation  and 
annexed  to  the  certified  transcript  and 
to  serve  thereafter  as  originals  if  the 
person  affords  to  all  parties  fair 
opportimity  to  verify  the  copies  by 
comparison  with  the  originals  or  (2) 
offer  the  originals  to  be  marked  for 
identification,  after  giving  to  each  party 
an  opportunity  to  inspect  and  copy 
them,  in  which  event  the  documents  and 
things  may  be  used  in  the  same  manner 
as  if  annexed  to  the  certiHed  transcript. 
The  exhibits  shall  then  be  filed  as 
speciHed  in  S  1.653(1).  If  the  weight  or 
bulk  of  a  document  or  thing  shall 
reasonably  prevent  the  document  or 
thing  from  being  annexed  to  the  certified 
transcript  it  shall,  unless  waived  on  the 
record  at  the  deposition  by  all  parties, 
be  authenicated  by  the  ofRcer  and 
fowarded  to  the  Commissioner  in  a 
separate  package  marked  and 
addressed  as  provided  in  this  paragraph. 

9  1.677    Fonii  of  a  tranacript  of  daposMoa 

(a)  A  transcript  of  a  deposition  must 
be  typewritten  on  opaque,  unglazed, 
durable  paper  approximately  8Vi  by  11 
inches  (21.8  by  27.9  cm.)  in  size  (letter 
size).  Typing  shall  be  double-spaced  on 
one  side  of  the  paper  in  not  smaller  than 
pica-type  with  a  margin  of  1 V^  inches 
(3.8  cm.)  on  the  left-hand  side  of  the 
page.  The  pages  must  be  consecutively 
numbered  throughout  the  entire  record 
of  each  party  (}  1.653(d))  tmd  the  name 
of  the  witness  must  be  typed  at  the  top 
of  each  page  (S  1.653(e]).  The  questions 
propoimded  to  each  witness  must  be 
consecutively  numbered  unless  paper 
with  numbered  lines  is  used  and  each 
question  must  be  followed  by  its 
answer. 


(b)  Exhibits  must  be  numbered 
consecutively  and  each  must  be  marked 
as  required  by  9  1.653(1). 

9  1.67S    Transcript  of  dapositton  must  Im 
ntod. 

Unless  otherwise  ordered  by  an 
examiner-in-chief,  a  certified  transcript 
of  a  deposition  must  be  Tiled  in  the 
Patent  and  Trademark  Office  within  45 
days  from  the  date  of  the  deposition.  If  a 
party  refuses  to  Hie  a  certified 
transcript,  the  examiner-in-chief  or  the 
Board  may  take  appropriate  action 
under  9  1.616.  If  a  party  refuses  to  file  a 
certified  transcript,  any  opponent  may 
move  for  leave  to  file  the  certified 
transcript  and  include  a  copy  of  the 
transcript  as  part  of  the  opponent's 
record. 

9  1.679    Inspaction  of  transcript 

A  certified  transcript  filed  in  the 
Patent  and  Trademark  Office  may  be 
inspected  by  any  party.  The  certified 
transcript  may  not  be  removed  from  the 
Patent  and  Trademark  Office  for 
printing  (§  1.653(g))  unless  authorized  by 
an  examiner-in-chief  upon  such  terms  as 
may  be  appropriate. 

91.662    OfficM  racords  and  printed 
pul>tications. 

(a)  A  party  may  introduce  into 
evidence,  if  otherwise  admissible,  any 
official  record  or  printed  publication  not 
identified  on  the  record  during  the 
taking  of  testimony  of  a  witness,  by 
filing  a  notice  offering  the  official  record 
or  publication  into  evidence.  If  the 
evidence  relates  to  the  party's  case-ln- 
chief,  the  notice  shall  be  filed  prior  to 
close  of  testimony  of  the  party's  case-in- 
chief.  If  the  evidence  relates  to  rebuttal, 
the  notice  shall  be  filed  prior  to  the  close 
of  testimony  of  the  party's  case-in- 
rebuttal.  The  notice  shall:  (1)  Identify 
the  official  record  or  printed  publication, 
(2)  identify  the  portion  thereof  to  be 
introduced  in  evidence,  (3)  indicate 
generally  the  relevance  of  the  portion 
sought  to  be  introduced  in  evidence,  and 
(4)  where  appropriate,  be  accompanied 
by  a  certified  copy  of  the  official  record 
or  a  copy  of  the  printed  publication 

(9  1.671(d)). 

(b)  A  copy  of  the  notice,  official 
record,  and  publication  shall  be  served. 

(c)  Unless  otherwise  ordered  by  an 
examiner-in-chief,  any  written  objection 
to  the  notice  or  to  the  admissibility  of 
the  official  record  or  printed  publication 
shall  be  filed  within  15  days  of  service 
of  the  notice.  See  also  9  1.656(h). 

9  1.663    TasMmony  In  anottiar  Intarfaranca, 
proeaading,  or  actloa 

(a)  Prior  to  close  of  a  party's 
appropriate  testimony  period  or  within 
such  time  as  may  be  set  by  an  examiner- 


in-chlef,  a  party  may  file  a  motion 
(9  1.635)  for  leave  to  use  in  an 
Interference  testimony  of  a  witness  from 
another  interference,  proceeding,  or 
action  Involving  the  same  parties, 
subject  to  such  conditions  as  may  be 
deemed  appropriate  by  an  examlner-ln- 
chlef.  The  motion  shall  specify  with 
particularity  the  exact  testimony  to  be 
used  and  shall  demonstrate  its 
relevance. 

(b)  Any  objection  to  the  admissibility 
of  the  testimony  of  the  witness  shall  be 
made  in  an  opposition  to  the  motion.  See 
also  9  1.656(h). 

§  1.664    Tastimony  In  a  foreign  country. 

(a)  An  examlner-in-chief  may 
authorize  testimony  of  a  witness  to  be 
taken  in  a  foreign  country.  A  party 
seeking  to  take  testimony  in  a  foreign 
country  shall,  prior  to  the  close  of  the 
party's  appropriate  testimony  period  or 
within  such  time  as  may  be  set  by  an 
examlner-in-chief.  file  a  motion  (9  1.635): 

(1)  Naming  the  witness. 

(2)  Describing  the  particular  facts  to 
which  it  is  expected  that  the  witness 
will  testify. 

(3)  Stating  the  grounds  on  which  the 
moving  party  believes  that  the  witness 
will  so  testify. 

(4)  Demonstrating  that  the  expected 
testimony  is  relevant. 

(5)  Demonstrating  that  the  testimony 
cannot  be  taken  in  this  country  at  all  or 
cannot  be  taken  in  this  country  without 
hardship  to  the  moving  party  greatly 
exceeding  the  hardship  to  which  all 
opposing  parties  will  be  exposed  by  the 
taking  of  the  testimony  in  a  foreign 
country. 

(6)  Accompanied  by  an  affidavit 
stating  that  the  motion  is  made  in  good 
faith  and  not  for  the  purpose  of  delay  or 
harassing  any  party. 

(7)  Accompanied  by  written 
interrogatories  to  be  asked  of  the 
witness. 

(b)  Any  opposition  under  9  1.638(a) 
shall  state  any  objection  to  the  written 
interrogatories  and  shall  include  any 
cross-interrogatories  to  be  asked  of  the 
witness.  A  reply  under  9  1.638(b)  may  be 
filed  and  shaU  be  limited  to  stating  any 
objection  to  any  cross-interrogatories 
proposed  in  the  opposition. 

(c)  U  the  motion  is  granted,  the  moving 
party  shall  be  responsible  for  obtaining 
answers  to  the  Interrogatories  and 
cross-interrogatories  before  an  officer 
qualified  to  administer  oaths  in  the 
foreign  country  under  the  laws  of  the 
United  States  or  the  foreign  country.  The 
officer  shall  prepare  a  transcript  of  the 
interrogatories,  cross-interrogatories, 
and  recorded  answers  to  the 
interrogatories  and  crpss-interrogatories 


in  writing  or  on  the  record  to  permit  the        relative  or  employee  of  an  attorney  or  section,  the  certificate  shall  so  state. 
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and  shall  transmit  the  transcript  to  BOX 
INTERFERENCE,  Commissioner  of 
Patents  and  Trademarks,  Washington, 
D.C.  20231,  with  a  certificate  signed  and 
sealed  by  the  officer  and  showing: 

(1)  The  witness  was  duly  sworn  by  the 
officer  before  answering  the 
interrogatories  and  cross- 
interrogatories. 

(2)  The  recorded  answers  are  a  true 
record  of  the  answers  given  by  the 
witness  to  the  interrogatories  and  cross- 
interrogatories. 

(3)  The  name  of  the  person  by  whom 
the  answers  were  recorded  and,  if  not 
recorded  by  the  officer,  whether  the 
answers  were  recorded  in  the  presence 
of  the  officer. 

(4)  The  presence  or  absence  of  any 
party. 

(5)  The  place,  day,  and  hour  that  the 
answers  were  recorded. 

(6)  A  copy  of  the  recorded  answers 
was  read  by  or  to  the  witness  before  the 
witness  signed  the  recorded  answers 
and  that  the  witness  signed  the  recorded 
answers  in  the  presence  of  the  officer. 
The  officer  shall  state  the  circumstances 
under  which  a  witness  refused  to  read 
or  sign  recorded  answers. 

(7)  The  officer  is  not  disqualified 
under  9  1.674. 

(d)  If  the  parties  agree  in  writing,  the 
testimony  may  be  taken  before  the 
officer  on  oral  deposition. 

(e)  A  party  taking  testimony  in  a 
foreign  country  shall  have  the  burden  of 
proving  that  false  swearing  in  the  giving 
of  testimony  is  punishable  as  perjury 
under  the  laws  of  the  foreign  country. 
Unless  false  swearing  in  the  giving  of 
testimony  before  the  officer  shall  be 
punishable  as  perjury  under  the  laws  of 
the  foreign  country  where  testimony  is 
taken,  the  testimony  shall  not  be 
entitled  to  the  same  weight  as  testimony 
taken  in  the  United  States.  The  weight 
of  the  testimony  shall  be  determined  in 
each  case. 


9  1.665    Errors  and  Irregularitlas  in 
daposltiona. 

(a)  An  error  in  a  notice  for  taking  a 
deposition  is  waived  unless  a  motion 
(9  1.635]  to  quash  the  notice  is  filed  as 
soon  as  the  error  is,  or  could  have  been, 
discovered. 

(b)  An  objection  to  a  qualification  of 
an  officer  taking  a  deposition  is  waived 
unless: 

(1)  The  objection  is  made  on  the 
record  of  the  deposition  before  a 
witness  begins  to  testify. 

(2)  If  discovered  after  the  deposition, 
a  motion  (9  1.635)  to  suppress  the 
deposition  is  filed  as  soon  as  the 
objection  is,  or  could  have  been, 
discovered. 

(c)  An  error  irregularity  in  the  manner 
in  which  testimony  is  transcribed,  a 
certified  transcript  is  signed  by  a 
witness,  or  a  certified  transcript  is 
prepared,  signed,  certified,  sealed, 
indorsed,  forwarded,  filed,  or  otherwise 
handled  by  the  officer  is  waived  unless 
a  mofion  (9  1.635)  to  suppress  the 
deposition  is  filed  as  soon  as  the  error  or 
irregularity  is,  or  could  have  been, 
discovered. 

(d)  An  objection  to  the  competency  of 
a  witness,  admissibility  of  evidence, 
manner  of  taking  the  deposition,  the 
form  of  questions  and  answers,  any  oath 
or  affirmation,  or  conduct  of  any  party 
at  the  deposition  is  waived  unless  an 
objection  is  made  on  the  record  at  the 
deposition  stating  the  specific  ground  of 
objection.  Any  objection  which  a  party 
wishes  considered  by  the  Board  at  final 
hearing  shall  be  included  in  a  motion  to 
suppress  under  9  1.656(h). 

(e)  Nothing  in  this  section  precludes 
taking  notice  of  plain  errors  affecting 
substantial  rights  although  they  were 
not  brought  to  the  attention  of  an 
examiner-in-chief  or  the  Board. 

91.667    Additional  discovery. 

(a)  A  party  is  not  entitled  to  discovery 
except  as  authorized  in  this  subpart. 

(b)  Where  appropriate,  a  party  may 
obtain  production  of  documents  and 


things  during  cross-examination  of  an 
opponent's  witness  or  during  the 
testimony  period  of  the  party's  case-in- 
rebuttal. 

(c)  Upon  a  motion  (9  1.635)  brought  by 
a  party  within  the  time  set  by  an 
examiner-in-chief  imder  9  1651  or 
thereafter  as  authorized  by  9  1.645  and 
upon  a  showing  that  the  interest  of 
justice  so  requires,  an  examiner-in-chief 
may  order  additional  discovery,  as  to 
matters  under  the  control  of  a  party 
within  the  scope  of  the  Federal  Rules  of 
Civil  Procedure,  specifying  the  terms 
and  conditions  of  such  additional 
discovery. 

(d)  The  parties  may  agree  to  discovery 
among  themselves  at  any  time.  In  the 
absence  of  an  agreement,  a  motion  for 
additional  discovery  shall  not  be  filed 
except  as  authorized  by  this  subpart. 

91.666    Use  of  discovary. 

(a)  If  otherwise  admissible  a  party 
may  introduce  into  evidence,  an  answer 
to  a  written  request  for  an  admission  or 
an  answer  to  a  written  interrogatory 
obtained  by  discovery  under  9  1.687  by 
filing  a  copy  of  the  request  for  admission 
or  the  written  interrogatory  and  the 
answer.  If  the  answer  relates  to  a 
party's  case-in-chief,  the  answer  shall 
be  filed  prior  to  the  close  of  testimony  of 
the  party's  case-in-chief.  If  the  answer 
relates  to  the  party's  rebuttal,  the 
admission  or  answer  shall  be  filed  prior 
to  the  close  of  testimony  of  the  park's 
case-in-rebuttal.  Unless  otherwise 
ordered  by  an  examiner-in-chlef,  any 
written  objection  to  the  admissibility  of 
an  cmswer  shall  be  filed  within  15  days 
of  service  of  the  answer. 

(b)  A  party  may  not  rely  upon  any 
other  matter  obtained  by  discovery 
unless  it  is  Introduced  into  evidence 
under  this  subpart 

Dated:  November  8, 1984. 

Donald  J.  Quigg, 

Acting  Commissioner  of  Patents  and 
Trademarks. 
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ENVIRONMENTAL  PROTECTION      ' 
AGENCY 

40  CFR  Part  86 
IFRL-2695-61 

Control  of  Air  PoHution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Selective  Enforcement 
Auditing  of  New  Gasoline-Fueled  and 
Diesel  Light-Duty  Vehicles 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  amending  the 
regulations  governing  Selective 
Enforcement  Auditing  (SEA)  of  new 
gasoline  and  diesel-fueled  light-duty 
vehicles  (LDVs).  Regulations  which  will 
be  affected  by  this  rulemaking  are 
codified  in  Subparts  A  and  C  of  40  CFR 
Part  86.  The  main  purpmse  of  these 
amendments  is  to  replace  the  "batch" 
sampling  plans  used  in  current  SEAs 
with  "sequential"  sampling  plans.  The 
sequential  sampling  plan  is  already  in 
effect  for  SEA  testing  of  light-duty 
trucks  (LDTs)  under  Subpart  K.  See  45 
FR  1406  (January  12, 1983).  In  addition, 
these  amendments  are  intended  to 
clarify  specific  aspects  of  the  existing 
regulations  and  to  improve  the 
efficiency  of  the  LDV  SEA  program. 
Each  amendment  and  the  reason  for  its 
implementation  are  described  in  the 
accompanying  chart.  The  more 
significant  amendments  are  described  in 
detail  in  die  SaWUMEMTAHY 
INFORMATION  section. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  11, 1985. 
AnnWFM*  Copies  of  materials  relevant 
to  this  rulemaking  are  contained  in 
Publii^Oocket  ES-90-%  at  the  Centra! 
Docket  Section  of  the  US. 
Environmental  Protection  Agency,  West 
Tower  Lobby/Gallery  1,  401  M  Street 
SW.,  Washington,  D.C.  20460,  and  are 
available  for  public  inspection  between 
8:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday.  As  provided  in  40  CFR  Part  2.  a 
reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr,  Stephen  Sinkez,  Manufacturers 
Operations  Division  [EN-340),  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington.  D.C.  20460. 
Telephone  number  (202)  382-4104. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  notice  of  proposed  rulemaking 
(NPRM)  was  published  on  March  9, 
1984.  The  public  comment  period  closed 
May  &  1984.  Eight  LDV  manufacturers 


submitted  written  comments.  The 
commebts  have  been  analyzed,  and  this 
final  rulemaking  action  is  based  on  the 
analysis.  The  EPA  staff  has  summarized 
and  responded  to  the  comments  in  a 
document  called  "Summary  and 
Analysis  of  Comments"  that  is  available 
in  the  Public  Docket  (see  ADDRESS 
above). 

II.  More  Significant  Amendmeoto 

The  following  is  a  description  of  the 
more  significant  amendments  and  an 
abbreviated  discussion  of  the  respective 
comments.  The  changes  include 
paragraph  citations  adjacent  to  each  of 
the  headings.  These  citations  refer  to  the 
amendment  discussed  under  thai 
heading. 

A.  Sampling  Plans  (§86.610,  Appendix 
XI  (Appendix  XIII  in  NPRM  Is  ' 
Redesignated  as  Appendix  XI), 
Miscellaneous  Paragraphs) 

The  objective  of  an  SEA  is  to 
determine,  on  a  probabilistic  basis, 
whether  a  certain  minimum  percentage 
of  the  manufacturer's  production  of  a 
specific  LDV  configuration  is  meeting 
the  appropriate  emission  standards  over 
the  designated  useful  life.  Because  of  the 
statistical  nature  of  this  decision,  there 
is  some  chance  that  a  manufacturer  who 
is  actually  in  compliance  will  fail  an 
audit,  and  likewise  it  is  possible  that  a 
manufacturer  who  is  largely  out  of 
compliance  will  pass.  The  SEA  sampling 
plan  has  been  designed  to  control  these 
risks  at  the  following  levels:  a 
manufacturer  with  no  more  than  40 
percent  of  its  vehicles  exceeding  a 
standard  will  have  no  more  than  a  5 
percent  chance  of  failing  with  respect  to 
the  standard  (5  percent  "producer's  risk" 
at  a  40  percent  noncompliance  rale);  a 
manufacturer  with  65  percent  or  more  of 
its  vehicles  exceeding  a  standard  will 
have  no  more  than  a  10  percent  chance 
of  passing  (10  percent  "consumer's  risk" 
at  a  65  percent  noncompliance  rate). 

EPA  is  implementing  new  sampling 
plans  for  SEA  testing  under  Subpart  G 
that  may  significantly  decrease  a 
manufacturer's  emission  testing  burden 
while  maintaining  the  statistical 
confidence  in  the  decision  reached. 
Attendant  costs  both  to  the  Agency  and 
the  manufacturers  should  be  lowered. 
An  EPA  analysis  of  1982  and  1983  model 
year  SEA  emission  tests  indicates  that 
approximately  27  percent  fewer  tests 
would  have  been  conducted  under  the 
sequential  sampling  technique.  This 
analysis,  entitled  "Potential  Test 
Savings  Using  a  Sequential  Sampling 
Plan  for  Conducting  Selective 
Enforcement  Audits."  is  available  in  the 
Public  Docket  for  this  rulemaking. 


Presently,  the  sampling  plan  requires 
that  the  population  of  test  vehicles  be 
subdivided  into  "batches."  Under  the 
sequential  sampling  plan,  the  test 
vehicles  may  be  selected  all  at  once  or  a 
few  at  a  time,  resulting  in  a  more 
efficient  use  of  manufacturer  and  EPA 
resources. 

Under  the  sequential  sampling  plan,  it 
is  possible  to  make  a  "pass/fail" 
decision  regarding  the  outcome  of  the 
audit  after  testing  each  vehicle  in  the 
test  sample,  although  a  minimum 
number  of  vehicles  must  be  tested.  The 
sequential  sampling  plans  thus  employ 
"sequential"  decision  rules.  These  plans 
are  identical  to  those  presently  in  effect 
for  testing  heavy-duty  engines  (HDEs) 
and  LDTs  under  Subpart  K. 

The  sequential  sampling  plans  have 
several  advantages  over  the  fixed  size 
("batch  ")  plans  currently  specified  in 
Appendix  VIII  and  used  in  the  current 
Subpart  G  program.  An  audit  decision 
can  often  be  made  after  conducting 
fewer  tests  than  would  be  required  for  a 
fixed-size  sampling  plan  of  comparable 
statistical  validity.  'The  need  to  have 
large  sample  populations  of  the  desired 
configuration  available  in  order  to  select 
the  requisite  number  of  batches  is 
eliminated.  The  possibility  of  holding 
large  numbers  of  test  vehicles  for  the 
duration  of  the  audit,  most  of  which  will 
not  normally  require  testing,  will  be 
diminished.  The  sequential  sampling 
plans  also  have  simpler  decision  rules 
than  do  the  fixed-size  plans,  thereby 
easing  administration. 

Tables  for  determining  the  audit 
outcome  are  given  in  Appendix  XI  and 
are  used  in  the  following  manner.  First, 
the  appropriate  sampling  plan  code 
letter  will  be  selected  on  the  basis  of  the 
projected  annual  sales  of  the 
configuration  to  be  tested.  Vehicles  are 
then  selected  from  the  production  line  or 
storage  facility  and  tested  in  this  same 
sequence  at  the  laboratory.  After  each 
test,  the  number  of  vehicles  with 
emission  test  results  (with  deterioration 
factor  applied)  exceeding  the  standard 
are  compared  to  the  pass  and  fail 
number  appropriate  to  the  number  of 
vehicles  tested.  On  the  basis  of  this 
comparison,  a  decision  will  be  made  to 
pass,  fail,  or  to  select  another  vehicle  for 
testing.  A  minimum  number  of  vehicles, 
however,  must  be  tested  before  a  pass 
or  fail  audit  decision  can  be  reached.  All 
the  decision  rules  have  a  maximum  test 
sample  size  and  will  usually  terminate 
before  that  point. 

A  support  document  entitled  "An 
Analytical  Development  of  Sampling 
Plans  for  Selective  Enforcement 
Auditing  of  Light-Duty  Vehicles  and 
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Light-Tracks"  is  available  in  the  Public 
Docket  for  this  rulemaking. 

All  of  the  manufacturers  that 
commented  on  the  proposed  sequential 
sampling  plans  overwhelmingly 
supported  their  implementation.  They 
cited  the  decreased  testing  burden  as 
the  principal  reason. 

R.  Entry  and  Access  (§§  86.084- 
30(d)(l)(v),  86.606) 

The  entry  and  access  requirements 
related  to  %A  are  amended  to  allow 
EPA  Enforcement  Officers  to  enter  a 
facility  through  the  voluntary  consent  of 
the  party  controlling  the  facility  or  under 
the  authority  of  a  warrant  or  court  order. 
This  warrant  or  court  order  may  be 
sought  ex  parte,  without  first  requesting 
permission  to  enter  a  plant.  Neither 
suspension  nor  revocation  of  a  certicate 
of  conformity  nor  assessment  of  a  civil 
penalty  may  be  imposed  if  permission  to 
enter  or  have  access  is  refused,  unless 
authority  to  conduct  these  activities  is 
specifically  provided  for  in  a  warrant  or 
court  order. 

These  amendments  are  intended  to 
implement  that  portion  of  the  Supreme 
Court  decision  in  Marshall  v.  Rarlow's 
Inc.,  436  U.S.  307  (1978);  which  requires, 
in  many  cases,  that  a  Federal  agency 
obtain  a  valii^  warrant  or  court  order  to 
conduct  inspection  activities  if  entry  has 
been  denied. 

The  revision  of  i  86.606  also  deletes 
old  paragraph  S  86.606(e)(5),  which 
provided  that  a  test  order  issued  without 
24  hours  prior  notice  to  the 
manufacturer  must  be  authorized  by  the 
EPA  Assistant  Administrator  for 
Enforcement,  even  though  other  test 
orders  could  be  signed  by  ".  .  .  the 
Assistant  Administrator  .  .  .or  his 
designee  .  .  ."  under  $  86.603(b). 
(Paragraph  §  86.603(b)  has  been  changed 
to  designate  the  Assistant  Administrator 
for  Air  and  Radiation  because  of  an 
Agency  reorganization.)  Regardless  of 
which  EPA  official  signs  short  notice 
test  orders  under  the  amended  rule, 
manufacturers  are  protected  against 
unreasonable  entry  by  the  warrant  or 
court  order  requirements  of  the  revised 
§  86.606.  In  addition,  this  deletion  makes 
§  86.606  consistent  with  the  Subpart  K 
version  of  this  section  (5  86.1006-84,  45 
FR  63774  (September  25, 1980))  and  may 
ease  some  paperwork  burdens  for  EPA. 

One  manufacturer  commented  that 
the  proposed  wording  of  the  regulations 
was  not  consistent  with  the  decision  in 
Marshall  v.  Rarlow's  Inc.  General 
Motors  Corporation  (CM)  stated  that 
EPA  must  seek  voluntary  permission  to 
enter  a  facility  before  obtaining  a 
warrant.  Also,  GM  stated  that  EPA  does 
not  have  authority  to  enter  an  emission- 
related  component  facility,  as  was 
proposed. 


EPA  has  carefully  considered  GM's 
comments.  With  regard  to  the  Rarlow's 
decision,  subsequeot  cases  make  clear 
that  there  is  no  requirement  that  EPA 
seek  voluntary  access  before  seeking  a 
warrant  ex  parte.  In  response  to  GM's 
comment  that  EPA  does  not  have 
authority  to  enter  an  emission-related 
component  facility,  EPA  has  authority  to 
enter  such  facilities  owned  or  operated 
by  manufacturers  under,  and  for  the 
purposes  stated  in.  section  20S(c]  of  the 
Clean  Air  Act  (Act).  For  non- 
manufactures,  EPA  has  the  authority  to 
conduct  such  inspections  under,  and  for 
the  purposes  stated  in,  section  114  of  the 
Act.  Therefore,  EPA  retains  this 
amendment  in  the  final  rule. 

C.  Entry  and  Access  in  Foreign 
Jurisdictions  (§§  86.084-30(d)(l){v), 
86.606) 

Foreign  testing  and  manufacturing 
facilities  should  be  located  in 
jurisdictions  that  will  permit  entry  and 
access  of  Agency  personnel  for  SEA 
purposes.  The  amendment  clarifies  that 
the  Administrator  may  suspend  a 
certificate  of  conformity  when  EPA  is 
unable  to  have  entry  and  access,  or  to 
obtain  "reasonable  assistance"  in 
inspecting  premises  because  a 
manufacturer  has  located  a  facility  in  a 
foreign  jurisdiction  where  local  law 
prohibits  entry  and  access  to  EPA 
Enforcement  Officers.  In  this  situation. 
EPA  cannot  be  assured  that  testing  is 
being  performed  properly  and  that  test 
results  are  being  reported  accurately, 
and  thus  cannot  be  assured  that 
production  vehicles  are  being 
manufactured  in  conformance  to 
regulations  with  respect  to  the  issued 
certificate  of  conformity.  No  attempt  to 
enter  such  permises  need  be  made 
before  the  Administrator  may  suspend 
the  relevant  certificate  for  this  reason. 

Two  manufacturers  were  opposed  to 
this  proposal.  GM  stated  that  the  Clean 
Air  Act  does  not  authorize  EPA  to 
require  that  manufacturers  locate  plants 
in  accessible  jurisdictions.  Ford  Motor 
Company  (Ford)  stated  that  it  has  no 
power  over  foreign  governments  and 
pointed  out  that  the  vehicles  are 
available  to  EPA  at  the  port  of  entry  in 
the  U.S. 

Section  206(b)(1)  of  the  Clean  Air  Act 
authorizes  the  Administrator  to 
determine  by  testing  whether  new  motor 
vehicle  or  new  motor  vehicle  engines 
conform  to  regulations  with  respect  to 
the  issued  certificate  of  conformity.  Such 
tests  must  be  conducted  by  the 
manufacturer  in  accordance  with 
conditions  specified  by  the 
Administrator.  To  ensure  that 
manufacturers  are  conducting  tests  in 
the  required  manner.  EPA  believes  that 


it  is  necessary  that  the  manufacturers' 
foreign  plants  be  accessible  to  EPA 
inspectors  and  that  sections  208Cb)  and 
301  of  the  Act  authorize  EPA  to  provide 
for  suspension  of  a  certificate  where  a 
manufacturer  locates  a  plant  in  a 
jurisdiction  where  access  is  impossible. 
This  provision  is  a  logical  extension  of 
the  current  regulation  (J  86.064-30(d)(l)) 
which  authorizes  suspension  whenever 
EPA  is  denied  access  or  reasonable 
assistance. 

EPA  understands  that  an 
unforeseeable  situation  may  arise  in  a 
foreign  country  which  would  prevent 
EPA  from  gaining  access  and  entry  to  a 
manufacturer's  plant.  The  SEA 
regulations  state  that  no  suspension 
would  be  issued  until  after  the 
manufacturer  has  been  offered  an 
opportunity  for  a  hearing.  EPA  retains 
this  provision  in  the  final  rulemaking. 

D.  Manufacturer's  Test  Data  . 

(§  86.605(c).  Appendix  XIV)  \ 

In  the  NPRM.  EPA  proposed  to 
mandate  the  submission  of 
manufacturers'  internal  quality  audit 
data  from  their  emission  testing 
programs  on  production  vehicles.  In 
addition,  EPA  proposed  that  the 
submissions  be  in  a  standard  format  on 
an  Automatic  Data  Processing  (ADP) 
storage  device.  Manufacturers  cutrendy 
conducting  such  a  program  are 
voluntarily  submitting  their  data  to  EPA 
in  paper  form.  The  data  from  these 
programs,  when  submitted  to  EPA, 
assist  in  providing  the  Agency  with  the 
assurance  that  manufacturers  are 
producing  engines  and  vehicles  in 
compliance  with  applicable  emission 
regulations. 

Several  manufacturers  were  strongly 
opposed  to  EPA's  proposal  to  require  the 
submission  of  data.  CM  strongly 
objected  to  mandatory  submissions 
because  it  n  concerned  that  the  data 
will  be  used  for  enforcement  activities, 
despite  the  fact  that  their  audit  emission 
testing  of  new  production  vehicles  is  not 
performed  in  a  manner  which 
necessarily  correlates  with  either 
certification  or  SEA  procedures.  Toyota 
Motor  Corporation  ("Toyota)  believes 
that  it  is  not  equitable  to  place  the 
burden  of  mandatory  submission  on 
manufacturers  that  voluntarily  conduct 
assembly  line  testing,  and  that  any 
additional  burden  may  prompt 
manufacturers  to  discontinue  assembly 
line  testing  programs.  Volkswagen  of 
America  (VW)  stated  that  the 
submission  of  test  data  should  be  the 
manufacturer's  option. 

The  Office  of  Management  and  Budget 
(ONiffl).  in  its  review  of  EPA's 
information  Collection  Request  (ICR) 
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associated  with  the  NPRM,  commented 
that  mandating  the  reporting  of 
voluntary  audits  may  create  negative 
incentives  for  the  manufacturers,  which 
would  not  improve  EPA's  program 
implementation. 

Consequently,  based  on  the  comments 
received,  EPA  is  deleting  this 
requirement  in  the  final  rule.  While  the 
submission  of  emissions  test  data  is 
critical  to  EPA's  SEA  program 
implementation,  EPA  has  no  reason  to 
believe  that  the  current  SEA  program 
would  be  improved  by  mandating  that 
manufacturers  submit  their  emissions 
test  data,  given  that  the  data  generally  is 
voluntarily  submitted.  Also,  it  appears 
that  EPA  may  be  able  to  exercise  the 
authority  of  section  208(a)  of  the  Clean 
Air  Act  to  require  submission  of  certain 
data,  when  necessary,  should  a 
manufacturer  discontinue  submitting 
data  voluntarily. 

EPA  will  attempt  to  work  with 
interested  manufacturers  in  setting  up  a 
voluntary  ADP  program  with  the  hope 
that  in  the  long  term  this  system  of 
submitting  data  will  be  efficient  and 
cost  effective  for  both  EPA  and  the 
manufacturers.  This  program  will  be 
coordinated  by  EPA  outside  of  this 
rulemaking. 

E.  Production  Changes  During  SEA 
(§§86.e07(b).  a6.809(d)(6)) 

To  determine  emission  compliance 
diuing  SEA.  a  representative  sample  of 
LDVs  of  a  particular  conHguration  is 
selected  during  the  audit  from  the  total 
population  of  that  configuration  which  is 
manufactured  during  the  model  year. 
The  selected  units  are  then  tested  for 
emissions,  according  to  the  procedures 
specified  in  S  86.606.  The  design  of  the 
sequential  sampling  plans  allows  EPA  to 
deduce  the  overall  emissions 
compliance  of  the  population  from  the 
few  units  that  are  sampled  and  tested. 

To  ensure  that  vehicles  tested  during 
an  audit  are  representative  of  normal 
production,  EPA  has  placed  certain 
restrictions  on  the  selection  of  the  test 
sample.  These  restrictions  are  specified 
in  paragraphs  (b)  and  (c)  of  {  86.607: 
"The  manufactiu«r  shall  have 
assembled  the  test  vehicles  of  the 
configuration  selected  for  testing  using 
its  normal  production  processes  for 
vehicles  to  be  distributed  into 
commerce:"  and  "No  quality  control, 
testing,  or  assembly  procedures  will  be 
used  on  the  completed  test  vehicles  or 
any  portion  thereof  that  has  not  been  or 
will  not  be  used  during  the  production 
and  assembly  of  all  other  vehicles  of 
that  configuration."  The  intent  of  these 
paragraphs  is  to  assure  that  a 
manufactiu«r  does  not  institute  special 
assembly  line  procedures,  such  as 


increased  quality  control  inspections, 
solely  for  the  purpose  of  checking  SEA 
test  vehicles  and  thereby  artificially 
increasing  the  chances  of  passing  the 
audit. 

Test  sample  data  would  provide  little 
confidence  in  the  emission  compliance 
of  the  entire  configuration  if  the  test 
sample  is  unrepresentative  of  the 
procedures  by  which  the  test 
configuration  is  normally  assembled.  To 
provide  EPA  with  a  high  degree  of 
confidence  that  this  situation  will  not 
occur,  these  amendments  require  that  a 
manufacturer  notify  the  Agency  if  it 
makes  any  changes  to  production 
processes  involving  the  test 
configuration,  at  any  time  between  the 
receipt  of  the  test  order  and  the 
completion  of  test  sample  selection.  In 
addition,  the  manufacturer  must  affirm 
in  writing,  as  part  of  its  SEA  report 
endorsement  statement,  that  no  such 
changes  have  been  made. 

Several  manufacturers  interpreted  this 
proposal  as  a  requirement  to  report  any 
changes  made  on  the  assembly  line 
between  receipt  of  the  test  order  and 
completion  of  test  sample  selection. 
They  commented  that  this  requirement 
created  excessive  reporting  burdens  due 
to  the  complexity  of  the  production 
processes.  In  the  NPRM,  a  comma  was 
inadvertently  omitted  and  this  may  have 
caused  some  confusion.  This  oversight 
has  been  corrected  by  inserting  a 
comma  between  "control"  and  "which" 
in  S  86.607(b}  of  the  final  rule.  EPA 
retains  this  proposal  in  the  final  rule  and 
intends  that  manufacturers  notify  the 
Agency  of  any  changes  implemented  in 
its  production  processes  which  may 
reasonably  be  expected  to  affect  the 
emissions  of  the  vehicles  selected. 

F.  Testing  of  Alternate  Configurations 
(§86.e03(c)(1)) 

The  present  SEA  program  under 
Subpart  G  allows  for  the  selection  and 
testing  of  the  alternate  configuration,  if 
any,  specified  in  the  test  order  only 
when  the  primary  configuration  is 
clearly  not  available.  However,  even 
under  the  more  flexible  sequential 
sampling  plans,  testing  of  the  primary 
configuration  may  still  cause  delays  in 
completing  an  audit  if  production  of  this 
configuration  is  lower  than  the  minimum 
daily  SEA  testing  requirement  of  four 
LDVs.  In  the  interest  of  conserving  both 
EPA  and  manufacturer  resources,  these 
amendments  allow  the  selection  and 
testing  of  the  alternate  configuration  if 
production  of  the  primary  configuration 
is  below  this  minimum  requirement. 
Ford  supported  this  proposal.  No  other 
comments  were  submitted. 


G.  Sales  Projections  (§§  86.603(e). 
86.610(c)) 

Sales  projections  are  used  in  the  SEA 
program  (1)  to  determine  a 
manufacturer's  annual  quota  of  audits 
and  (2)  to  select  the  appropriate 
sampling  plan  (tables  2-5  in  Appendix 
XI].  For  LDVs,  sales  projections 
previously  were  obtained  from  the 
manufacturer's  Application  for 
Certification  submitted  under  40  CFR 
Part  86,  Subpart  A.  Subsequent  revisions 
to  the  certification  program  have  deleted 
the  requirement  that  manufacturers 
provide  sales  projections  in  the 
Applications  for  Certification.  However, 
manufacturers  are  currently  required  to 
submit  sales  projections  under  the 
Automobile  Fuel  Economy  Regulations 
(40  CFR  Part  600)  and.  therefore.  EPA 
will  utilize  the  sales  projections  required 
in  the  Fuel  Economy  Regulations  to 
obtain  the  desired  sales  projections,  a 
practice  which  is  now  informally 
conducted. 

These  amendments  also  allow 
manufacturers  to  submit  updated  sales 
projections  during  the  model  year.  This 
provision  will  perinit  audit  quotas  and 
sampling  plan  code  letter  selections  to 
be  based  on  the  most  up-to-date  sales 
information  available. 

One  manufacturer  commented  that  a 
recent  revision  to  the  Fuel  Economy 
Regulations  deleted  the  requirement  to 
submit  sales  projections,  and 
recommended  that  manufacturers  be 
required  to  submit  sales  projections 
separately.  EPA  recently  revised  the 
Corporate  Average  Fuel  Economy 
(CAFE)  reporting  requirements  to  delete 
the  requirement  that  manufacturers 
submit  a  preliminary  CAFE  report. 
However,  the  requirement  for  submitting 
sales  projections  is  unchanged  and  is 
contained  in  40  CFR  §  600.207^80  of  the 
Fuel  Economy  Regulations. 

H.  Predelivery  Preparations 
(§  86.608(b)(1)) 

This  amendment  deletes  the  provision 
allowing  manufacturers  to  automatically 
perform  dealer  or  predelivery  center 
preparation  procedures.  Dealer  surveys 
conducted  by  EPA  indicate  that  in 
several  cases  dealer  preparations  were 
not  performed  or  were  not  performed 
correctly.  A  document  entitled 
"Analysis  of  Dealer  Surveys"  is 
available  in  the  Public  Docket  for  this 
rulemaking. 

Through  this  amendment.  EPA 
endeavors  to  ensure  that  test  vehicles 
represent  production  vehicles  at  the 
point  they  are  introduced  into 
commerce.  However,  a  dealer 
preparation  procedure  may  be 
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performed  if  it  is  approved  in  advance 
by  the  EPA  Administrator.  EPA 
approval  will  be  facilitated  if  the 
manufacturer  provides  stifflcient  dealer 
survey  data  or  other  documented 
evidence  to  allow  EPA  to  conclude  that 
the  procedures  are  actually  being 
correctly  performed  at  dealerships. 

Four  manufacturers  were  opposed  to 
this  proposal  to  restrict  predelivery 
preparations  on  SEA  test  vehicles.  CM 
stated  that  the  results  of  EPA's  dealer 
surveys  were  an  inadequate  justification 
for  restricting  predelivery  procedures. 
Ford  recommended  that  fluid  level 
checks  and  break-in  mileage  be  allowed. 
Chrysler  stated  that  it  requires  dealers 
to  perform  predelivery  preparations. 
American  Motors  Corporation  (AMC) 
stated  that  EPA  has  provided  no 
guidance  for  the  manufacturer  to 
demonstrate  that  predelivery  procedures 
are  being  performed. 

EPA  believes  that  the  results  of  its 
dealership  surveys  are  a  valid 
representation  of  what  is  taking  place 
under  "real  world"  conditions.  SEA 
vehicles  that  have  undergone  dealer 
preparation  procedures  will  represent 
"real  world"  conditions  to  the  extent 
that  these  procedures  are  actually  and 
correctly  performed  by  dealers.  The 
amended  regulation  allows  the 
manufacturer  to  perform  predelivery 
preparations  based  upon  evidence 
sufficient  to  allow  EPA  to  conclude  that 
the  procedures  are  being  performed. 
EPA  will  consider  a  manufacturer's  own 
survey  data  or  other  satisfactory 
documentation  when  making  such  a 
determination.  A  manufacturer's 
statement  that  the  dealers  are  required 
to  perform  predelivery  procedures  is 
insufficient  for  EPA  to  determine  that 
the  procedures  are  being  performed. 

EPA  intends  to  allow  safety-related 
checks  of  the  test  vehicles,  such  as 
checks  of  fluid  levels,  brake  lines  and 
lights,  as  is  currently  allowed  for  SEAs 
of  LDTs  under  Subpart  K.  This 
amendment  does  not  change  any 
provisions  regarding  mileage 
accumulation  and,  therefore,  break-in 
mileage  is  allowed. 

/.  RetesUng  (§§  86.608(1).  86.612(b)) 

The  present  paragraph  (i)  of  S  86.608 
allows  a  manufacturer  to  retest  any  test 
vehicle.  Permitting  a  manufacturer  to 
retest  a  test  vehicle  before  an  actual 
audit  failure  has  occurred  can  delay  the 
audit,  increasing  attendant  costs  to  both 
the  Agency  and  the  manufacturer. 
However,  in  a  few  other  cases,  it  may  be 
expeditious  to  allow  retesting  before  a 
fail  decisToh  is  reached,  particularly 
when  using  sequential  sampling  plans. 
The  revision  of  paragraph  (i)  allows  for 
the  latter  situation,  fhe  Administrator 


may  approve  retesting  at  certain  times 
during  the  audit  based  upon  a  request 
by  the  manufacturer  accompanied  by  a 
satisfactory  justification. 

EPA  is  revising  paragraph  (b)  of 
\  86.612  to  allow  EPA,  at  its  discretion, 
to  suspend  or  revoke  a  certificate  based 
on  a  failure  of  a  single  test  on  each 
vehicle  in  the  test  sequence,  i.e..  before 
any  retesting  has  begun.  This  revision  is 
intended  to  avoid  uimccessary  delays  in 
the  audit  when  the  initial  test  results 
indicate  that  retesting  will  have  little 
effect  on  the  ultimate  audit  decision.  For 
example,  if  the  emission  results  after 
one  test  on  each  vehicle  in  the  sequence 
exceed  the  applicable  emission  standard 
by  a  large  magnitude,  such  as  two  or 
three  times  the  standard,  then  retesting 
and  averaging  the  two  tests  on  each 
vehicle  could  not  lower  the  final 
emission  result  enough  to  "pass"  the 
audit. 

In  all  cases,  the  certificate  of 
conformity  may  not  be  suspended 
before  ten  days  after  the  audit  failure.  If 
the  manufacturer  needs  additional  time 
(beyond  ten  days)  to  rechfy  the 
nonconformity  which  produced  the  SEA 
failure,  it  is  encouraged  to  notify  the 
Agency. 

Two  manufacturers  commented  on 
this  proposal.  CM  stated  that 
manufacturers  should  have  the  option  of 
retesting  on  a  vehicle-by-vehicle  basis. 
Chrysler  suggested  that  .'•etesting  be 
allowed  after  a  failure  but  before 
suspension  or  revocation  of  a  certificate 
of  conformity  unless  the  results  are  so 
high  that  it  would  be  statistically 
impossible  to  pass  a  retest. 

"To  permit  a  manufacturer  to  retest  at 
any  time  may  unnecessarily  delay  the 
audit.  To  allow  some  vehicles  to  be 
tested  more  times  than  others  will  bias 
the  test  results  from  a  statistical 
viewpoint  because  of  inherent  test-to- 
test  variability. 

However.  EPA  will  allow  retesting 
before  suspension  or  revocation  of  a 
certificate  of  conformity  in  those 
situations  where  it  appears  that 
retesting  may  reverse  an  initial  audit 
failure. 

III.  Less  Significant  Amendments 

In  addition  to  the  more  significant 
amendments  discussed  in  the  previous 
section,  EPA  is  implementing  several 
less  significant  technical  and  procedural 
amendments.  These  amendments  are 
intended  to  clarify  specific  aspects  of 
the  existing  regulations  and  to  improve 
the  efficiency  with  which  the  LDV  SEA 
program  will  be  conducted  in  the  future. 
Some  minor  comments  on  the  less 
significant  amendments  were  received 
and  are  addressed  in  the  Summary  and 
Analysis  of  Comments. 


Each  amendment  contained  in  this 
final  rule  and  the  reason  for  its 
implementation  are  described  in  the 
chart  at  the  end  of  this  preamble. 

Administrative  DesignatioD 

Under  Executive  Ch-der  12291.  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact. 
Analysis.  The  Agency  has  determined 
that  this  regulation  is  not  "Major"  for 
the  following  reasons: 

(1)  The  SEA  amendments  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  The 
majority  of  these  amendments  are 
administrative  and  will  have  no 
measurable  cost  impact.  Some 
amendments,  such  as  those  discussed  in 
the  SUPPCEMENTARV  MFOmNATlOW 
section  under  the  headings  of  "sampling 
plans,"  "retesting",  and  "testing  of 
alternate  configurations."  are  intended 
to  expedite  the  completion  of  audits 
through  a  reduced  testing  burden  and 
should  therefore  save  manufacturer  and 
EPA  resources. 

(2)  Because  of  the  limited  cost  impact 
and  expected  cost  savings  of  these 
amendments  due  to  the  reduced  testing 
burden,  this  rulemaking  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  governments,  or 
geographic  regions. 

(3)  Due  to  its  limited  cost  impact  and 
its  applicability  to  all  LDV 
manufacturers,  both  domestic  and 
foreign,  EPA  does  not  expect  this 
rulemaking  to  have  any  significant 
adverse  effect  on  competition, 
employmentjjuixsstmenl,  productivity, 
innovation,  or  theability  of  U.S. 
manufacturers  to  compete  with  foreign 
manufacturers  in  domestic  or  export 
markets. 

Compliance  With  Regulatory  Flexibility 
Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  §  601  et  seq..  EPA  is  required  to 
perform  a  regulatory  flexibility  analysis 
of  any  regulation  unless  the 
Administrator  certifies  that  the 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Most  of  the  manufacturers 
affected  by  these  amendments  are  not 
small  entities  and  the  amendments  will 
not  increase  compliance  costs  for  those 
few  manufacturers  that  might  be 
considered  small. 

Therefore,  I  hereby  certify,  pursuant 
to  5  U.S.C.  605(b).  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  Agency  has  not 


assembly  line  procedures,  such  as 


comments  were  submitted. 


preparation  procedure  may  be 
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prepared  a  regulatory  flexibility 
analysis  to  accompany  this  rule. 

Office  of  Management  and  Budget 
Review 

As  required  by  Executive  Order  12291. 
this  regulation  has  been  reviewed  by  the 
OfTice  of  Management  and  Budget 
(OMB)  for  compliance  with  regulatory 
development  criteria  and  for  general 
content.  Any  OMB  comments  and  EPA's 
response  to  those  comments  are 
available  for  inspection  in  the  Public 
Docket  for  this  rulemaking. 


Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  and  have  been  assigned  OMB 
control  number  2060-0064.  The 
modifications  contained  in  this  rule 
result  in  a  slight  reduction  of  respondent 
burden. 


List  of  Subjects  in  40  CFR  Part  86 

Intergovernmental  relations. 
Administrative  practice  and  procedure. 
Labeling.  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Authority:  Sees.  206(b).  208(a).  ^(a). 
Clean  Air  Act.  as  amended  (42  U.S.C.  7525(b) 
7542(a).  7601(a)). 

Dated:  November  30, 1984. 
William  D.  Ruckelshaus, 
Admliilslrator. 
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S«c*on 


Changn 


Rauon 


S  86  078-6... 
{86  084-30 


M(1>.  (a)(3).  (bMI) 

(dNiXv) 

(dNlXvQ 

(dNINvi* 

m  (2).  (3) — _. 


ta6.oe4-x. 

186.602. 

{86.603 


(dKS) 

(dHeMi) 

(dK7) „ 

m.  W.._- 


M.. 


m — 

fcXi). 

(eK2). 
M — 


{86.604. 
I8&60S.. 


(•Ml).. 
(•N2I-. 

(«...... 


(aMD.  (k)0). 


(•K2) 

m*) 
m  — 


186608 


186.607. 


M.. 


w.. 


M- 


{86806 


(0 

(•MZXi). 


(bK||.. 


Reference  to  86  064-30  becomes  86  064-30  (b)  or  (c).. 


Added  requremenl  for  warrant  or  oowt  ortlsr  lor  entry  and 

access  (E&A)  activiiies. 
Added  suspension  provision  lor  faoMies  in  foreign  lunsdKtion 

wtwre  SEA  activities  ve  pronibrtad 

Delelod  specific  entry  end  access  activitw*  m  oU  (d)(t)(vi) 

Deleted  oM  (dHIHw) 

Revsed  section  references  in  oM  (dMiMviii) 


Revtsad  paragraph  (dMi)  relererx»i 

DaMad  references  to  paragraph  (dMIKvi).  (v«) 

166.613  t>ecomes  j  86  614 _ „ 

New  provision  to  a«ow  manufacturer  opportunity  for  heanng 
batara  voiding  a  certificate 

Datetad  definitions  related  lo  batch  type  sampling  plans  Clanfied 
definitions  of  "Test  Samp»e ".  ■Inspection  Cnlena ".  and  'Vehi- 
cle". Added  definitions  of  "Ajrie  Ratio"  arxl  "Configuration" 

Revnad  Assistant  Admnstrator  (AA|  wtio  can  sign  test  orders 
"Enlorcement "  becomes  "Air  and  Radiation'  Revised  old 
paragraph  |e|  and  added  to  the  end  of  paragraph  (b)  to 
requre  compliance  with  test  order  instructions 

Added  statement  to  aNow  lor  oelwery  of  test  order  lo  assembly 


Daletod  references  to  batch  selection  Added  Assistant  Adrmras- 

nkK  tor  A»  and  Radiation  discretion  m  selecting  alternate 

ConHgtaaliuii  if  production  of  primary  configuratk.in  is  less  than 

teur  iralticlei  per  day 
Previousiy  standardized  test  order  instructions  and  information 

are  being  placed  n  the  regulations 
Revision  of  old  paragraph  (f)    Sales  protections  m  ttie  Fuel 

Economy  Report  witl  be  used  lo  delermme  annual  limit  on 

SEA  lest  orders.   New   provision  allowing  manufacturers  lo 

update  Itiev  annual  sales  protections. 

Revision  of  old  paragraphs  (f)  and  (g) 

Additional  lest   orders  issued  on   basis  of  noncompliance  wiH 

include  explanatory  statement 
Selection  procedure  for  testing  by  the  Administrator  conforms  to 

{86  607 
"Genaraf  Records"  section  only  requires  description  of  equip- 
ment used  for  SEA  testing    The  existing  paragraph  (a)(1) 

faiHE)  moved  to  paragraph  (aM3) 
naorganuad  paragraph  lor  danty    Deleted  reference  to  batch 

tampta  aalaction 
Clanly  taquramant  lor  descnplion  of  each  test  cell  used  for  SEA 

testing 
New  provision  allowing  manufacturer  lo  daim  confidentiality  on 

information  submitted  for  SEA  purposes- 
Section  amended  to  requre  warrants  or  court  orders  lor  entry 

and  access  wtiere  voluntary  consent  is  refused 
Deleted  old  {86  6064e)(S)  requirement  that  AA  Shan  authorize 

any  entry  without  24-rx)ur  prior  notification  to  manufacturer 
Deleted  requrements  of  old  paragraphs  (aHd)  and  (g)  relatittg 

lo  batches  arx)  random  sampling 

Manulactwar  ailowad  to  request  alternate  selection  procedure 

Manulactutar  mua(  inform  EPA  of  any  emissions  related  changes 

in  production  procasaes  from  isauarxM  of  test  order  until  end 

of  selection 

Revision  of  old  paragraph  (f) 

•Redesignalion  of  old  paragraph  (h) 

New  provision  order  of  selection  doteriturwa  order  of  ted  raauMa 

for  making  audit  decision 


Revision  of  old  paragraph  (i).  references  lo  "twiches"  deleted 

New  provision  allowing  manufacturers  to  use  diesel  emission  test 

fuel  lor  iraleage  acojmulatnn 
naiHiad  prawision  lo  aHow  manufactixar's  predelivery  inspection 

prooaduraa  onry  after  EPA  approval 
DMelad  latarances  to  batch  sair^ile.  vehicle  sutntitution.  or 


Paragraph   86  084-30<d)   refers  10   SEA.   which   has   separate 

heanng  procedures 
Requirements  ol  Supreme  Court  decision  m  Mars/iair  v  Barlow's. 

tnc 
Clarifies  foreign  location  requrements. 

All  E&A  activities  covered  under  new  (d)(tHv) 
All  E&A  activities  covered  under  new  |d)(t)(v) 
Section  numbers  changed  because  o<  new  sampling  plans. 

Restructured  subparagraphs  under  |d)(l) 

Restructured  sub-paragrapris  under  (d)(t) 

Ctiange  m  section  designations 

Provides  manufacturer  with  ofiportunity  for  a  tiearmg  before  a 

sanction  may  be  imposed 
New  sampling  plans  twmg  proposed   Axle  Ratios  withm    ■  3% 

are  expected  to  have  similar  emission  ctiaractenstics  Define 

"Configuration"  lor  purpose  ol  SEA  Test  Order 
Environmental  Protection  Agery^y  reorganization   CAA  obligatet 

manufacturers  to  comply  with  imlructions  m  ttie  lest  order 


Formalizes  pr(x»dura  EPA  currently  employs  in  practice 

Not  applicable  to  new  sampling  plans  Expedites  audits  by 
ensunng  that  at  least  lour  verucles  per  day  are  available  for 
testing 

EPA  requirements  for  each  audit  are  being  formalized  to  greatest 

extent  practical 
To  provide  a  source  of  this  information  due  to  a  change  in  Itie 
content  of  ttie  manufacturer  s  Application  for  Certification  The 
manufacturer  s  annual  limit  would  tje  based  on  most  current 
production  trends 
Clarified  mtenl  of  Itus  provision 
I  Provide  explanation  when  issuing  a  test  order  beyond  annual 
I      hmit. 
Clarification  of  EPA  intent  wtien  selecting  vetvcles  for  its  own 
testing  purposes 
I  Description   of   vehicles,   emssion   control   systems,   and   test 
procedures  are  already  contained  m  AppKcalions  lor  Certifica- 
I      bon  and  regulations 
New  sampling  plans 

EPA  must  be  able  to  verify  tfiat  equipment  used  for  SEA  testing 

conforms  with  Subpart  B 
The  Agency  makes  submitted  information  available  for  public 

review,  except  for  "contidentiar'  mformahon 
Ensures  that  regulations  comply  with  requiremenis  ol  Supreme 

Court  decision  m  MarsAaA  v  Sartow's.  Inc 
Makes  consistent  with  new  86  603(b)  iwhtch  says  AA  or  designee 

may  sign  test  orders 
Not  required  by  new  sampling  plans 

May  be  required  by  new  sampling  plar>s  or  unusual  situations 
Expansion  ol  old  paragraph  (e|    Enables  EPA  lo  ensure  that 
appropriate  vehicles  are  being  selected  lor  testing 

Clarified  intent  of  this  provision 

Restructured  section 

To  provide  an  obiectnre  basis  for  applying  test  results  to  the  ' 
sequential  decision  cntena    This  provision  is  currently  m  ttie 
test  orders 

New  sampling  plans 

Formalizes  procedure  that  la  currently  in  effect  for  diesel  vehi- 
cles 

Ensure  that  vehicles  tested  are  representative  of  vehicles  intro- 
duced into  commerce 

New  sampling  plans  Mallunctioning  vehicles  are  deleted  from 
test  sequences 


me  latter  situation.  The  Administrator  Analysis  of  Comments. 


Accordingly,  the  Agency  has  not 
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Section 


Changaa 


(86.600. 


(d).. 


(dMi). 
(dNZ) 


(dM4). 
«Q(5)- 


Ctartty  fMjulrwnsnli  tar  EPA  noMccion  of  mtnutackfw's  iMt 

lacMy. 
Ralesis  permilled  only  allsr  (at  dacWon  la  reached  on  Ural  laat. 

unless  olhaniiilaa  ailowad  by  EPA 

Deleted  raferertoa  to  taalch  aaQuanoa ...... — ........—..............«... 

Delated  lafaranoa  to  Subparta 

Dalatad  old  paragraph  (d)(2)  SubaHMad  naw  laqulramanl  to  M 


EPA  toal  ordar  laauad  widar  (S6J04M  li  nel 


Contuaingand  out  of  dale 
OU  paragraph  (dX2)  liian*'at<a  to  na« 
S««idarda  m^  changa  In  lukm  nodal 


WfSM  ■ 
(dX5KtH».. 


(d)<6).. 


(66.610.. 

(66.611. 
(86.612. 


(c) 


Revision  of  old  par^raph  (d)(2);  daactlpllBn  of  lalacHon  procaaa 

rai)urad. 
Same  as  old  pafagraph  (d)<4).  asoapl  tar  aub-paragrapha  (v).  (vt). 

and(v«). 
Added  raquramam  tor  Ktewlaalon  c(  COS  «ikiae  kt  audk  rapoil... 
Rei^aed  "replaoamant  vahicto**  prowlaion  to  raQuira  rapofUng 

reason  for  aKminallon  ol  any  toal  vahlda. 
Added  statement  to  audK  report  andoraafttam  that  no  armaaiorv 

ralalad  changas  wara  msoa  on  via  anambly  Ina  dirtiQ  Itia 

audK. 
Replaces  old  (86.610  and  (86.611    Dalatod  al  ralarencaa  to 

batch-type  sampling  plana  and  dadaion  ntlaa.  O^Mm  how  to 

\Mt  new  aaritplirtQ  plana  and  dadaion  lulaa. 
The  samptng  plan  to  be  uaad  lor  SEA  Mating  la  baaed  on  salaa 

profadiona  from  the  tnant^aclurar  a  Ftjal  Economy  report. 
Raniovad  and  raaarvad.        — ...» ^....- ,.—.......»« 


Raofgansaaon  of  paragraph 


Move  raQulfanianI  wom 
Urtdar  aaquanlial 
leai  aaquenoa. 
To  vartty  that  SEA  leal 


(d)  by  addng  «9(2). 
leal  order  to  raguMona. 


Raorganlzad  aactona  diM  to  rtaw  aamping  plana  and  dadaion 


riojacKwJ  sales  wW  no  longar  be  prowldad  In  ffto  ntanulaclurar'a 

Appacanon  tor  carancaaorv 
Raorganttad  aacHona  dua  to  naai  aaniping  plifto  and  dadann 


(b)— 
0X9- 


(9)(2> 
(h) — 


(h)  (1).  (2).. 
0 


Amendment  of  oM  (86.612 

Deleted  referenoea  to  batch  aaquenoa  and  batch  aantpla.  Alowa 

for  suapenaion  baaed  on  first  laat  raauHa. 
Added  statement  ttial  the  propoeed  remedy  tar  rwrtcontormWy 

ahaN  be  raportod  by  manulacturar  to  EPA. 
AO(Ma  iQ-ottf  vnw  panoo  vor  tuDnvnnQ  cmwi  vanicw  rapon 

<chan9«d  from  Vdty  ttmt  parted  in  NPRM). 
iMmM  TwvtmKm  10  OMcn  wiacoon „..„..„ „ — ^. 

(JWIIIM  lanQUSQV  V  COfrMpOna  MVI  NTIWII  Of  rSQUHKJnft..^ „ 

Add«d  «taiam«nli  ism  fusl  •oonomy  tM«ng  may  alto  b«  r*> 

qujrvd  In  conluncbon  wHh  cppnMnQ  %  dSiiQn  chanQS; 
*R«viMd  ••ction  ralfnc— ..^ 


Raorgantaad  McHons  dut  lo  rmm  Mmplno  plant  and  dadaion 


Not  raqiirad  by  rmm  tamping  plana.  Avoidt  poaaNi  dalayi  tn 

lmpostf>g  unction  wtwn  teiufa  la  ImmlnanL 
Ctanficatoon  of  •nttmg  paiaQraph. 


csiaoatnat  a  oanreoa  acnaouM  lo*  raporang 

nonoontormWaa. 


tarvaMda 


Cannot  ra  itaut  a  oarlMcaia  tor  a  rawoltad  ooniQwalion  (muat  ba 

modMad,  producing  a  nMv  oonAguratton). 
For  oonalalancy  wMh  amandmanit  to  ^MMda  ruai  Eponomy 


186.613 - 

(66.614  (tarmar 
(86.613). 


(a).. 


Appendbi  VHI 
AppandbXI 


(cMD - 

(CM2MBKC)... 
(c)(2)(iiKDr... 

(dHD - 

(dKZ) 

(mm 


'Raaarvad _ 

'Alowa  haaitng  to  ba  held  tor  voidkiga  of 

auapanalona  and  rairoccttona. 
'Added  ifur^'i'  lalaiaina  to  voided  i.aiMi.alaa  aa  additional 

criteria  lor  fteartngs. 

'Added  lataianca  to  voided  osrttficate  as  badi  lor  hearing 

'Changed  aampMng  plan  Appendbi  releranoaa —.—.«............ 

'The  wtxd  "tasted"  is  changed  to  "aalactad^  _»»«»..»««..«. 


'Raviaad  aacBon  ralarenoe 

'(85.612(1)  b«»me8  86.612(q -s. «^ 

'Reserved 

'Added  new  sampling  plana  to  raplaoa  Appandb  Vlll  (Appendbi 
XIII  in  NPRM  redaaignatad  aa  Appandn  Xi  m  Find  Rule). 


ConaiMancy  wKh  moal  ctfrarM  aadtorL  Raviaad  aanon  numbar- 

mg  m  Subpart  a 
naorganizad  aacliona  dua  to  haartnga  on  voldingt  of  oarVncataa. 
Providat  manufaciurar  vMh  opporiunMy  tor  a  htanng  batora  a 

aancbon  frtay  ba  impoaad 
tlaaringt  can  alto  ba  raquaatod  tor  waidad  uwlliiatoa 

Sama  at  paragraph  (t)  abOM. 

Htfti  Appartdbt  propoaad  tor  tamping  plarw. 

nconvci  wOTQ  prwnao  ■•  on^nti  pmntiiyBBun. 

1 86  61 3  baoomaa  86.614. 

Providaa  oonaiatan^  eMi  atoal  ouffanc  ouogan  K. 

Incorrect  aecbon  ralaranoa  in  ori^nd  prontulgaliorL 

New  aOltiptng  plana  o(  Appandb  XI  to  ba  uaad. 

AloiiM  tar  mora  atvadHoua  auA  laaa  awnuiaekpar  burden  and 


'  In  the  NPRM  these  amendments  ware  omitted  from  ttie  changa  chart  but  wara  indudad  in  tm  ragiMory  lartguaga. 


PART  86— [AMENDED] 

For  the  reasons  set  forth  in  this 
preamble.  Part  86,  Subparts  A  and  G, 
Chapter  I  of  Title  40,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Section  86.078-6  is  amended  by 
revising  paragraphs  (a)(1),  (a)(3)  and 
(b)(1)  as  follows: 

§S6.078-«    HMrtngs  on  certification. 

(a)(l]  After  granting  a  request  for  a 
hearing  under  S§  86.084-22,  86.084-30(b). 
or  86.084-30(c),  the  Administrator  shall 
designate  a  Presiding  Officer  for  the 
hearing. 

(3)  If  a  time  and  place  for  the  hearing 
have  not  been  fixed  by  the 
Administrator  under  SS  86.084.22, 
86.084-30(b),  or  86.084-30(c),  the  hearing 
shall  be  held  as  soon  as  practicable  at  a 
time  and  place  fixed  by  the 


Administrator  or  by  the  Presiding 
Officer. 

4  *  •  «  * 

(b)(1)  Upon  his  appointment  pursuant 
to  paragraph  (a)  of  this  section,  the 
Presiding  Officer  will  establish  a  hearing 
file.  The  file  shall  consist  of  the  notice 
issued  by  the  Administrator  under 
§§  86.084-22,  86.084-30(b).  or  88.084- 
30(c)  together  with  any  accompanying 
material,  the  request  for  a  hearing  and 
the  supporting  data  submitted  therewith, 
and  all  documents  relating  to  the 
request  for  certification  and  all 
documents  submitted  therewith,  and 
correspondence  and  other  data  material 
to  the  hearing. 

2.  Section  86.084-30  is  amended  by 
revising  paragraphs  (d)(l)(v)  through 
(d)(l)(vii).  the  first  sentence  in  (d)(2). 
{d)(3),  (d)(5).  (d)(6)(i).  by  removing 


paragraph  (d)(l)(viii),  and  by  adding  a 
new  paragraph  (d)(7),  as  follows: 

§86.0M-30    CftHkatton. 


(d)  •  *  • 

(1)  *   •  • 

(v)  Any  EPA  Enforcement  Officer  is 
denied  the  opportunity  to  conduct 
activities  related  to  entry  and  access  as 
authorized  in  (  86.606  of  this  pari  and  in 
a  warrant  or  court  order  presented  to 
the  manufacturer  or  the  party  in  charge 
of  a  facility  in  question:  or 

(vi)  EPA  Enforcement  Officers  are 
unable  to  conduct  activities  related  to 
entry  and  access  or  to  obtain 
"reasonable  assistance"  as  authorized 
in  S  86.606  of  this  part  because  a 
manufacturer  has  located  its  facility  in  a 
foreign  jurisdiction  where  local  law 
prohibits  those  activities;  or 
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(vii)  The  manufacturer  refuses  to  or  in 
fact  does  not  comply  with  9S  86.604(a). 
86.606.  86.607.  86.606,  or  86.610. 

(2)  The  sanction  of  suspending  a 
certificate  may  not  be  imposed  for  the 
reasons  in  paragraph  (d)(1)  (i).  (ii).  or 
(vii)  of  this  section  where  the  refusal  is 
caused  by  conditions  and  circumstances 
outside  the  control  of  the  manufacturer 
which  render  it  impossible  to  comply 
with  those  requirements.  •  *  • 

(3)  The  sanction  of  suspending  a 
certificate  may  be  imposed  for  the 
reasons  in  paragraph  (d)(1)  (iii),  (iv).  or 
(v)  of  this  section  only  when  the 
infraction  is  subatantiaL 

*  *        *        •        « 

(5)  In  any  case  in  which  certification 
of  a  vehicle  is  proposed  to  be  suspended 
under  paragraph  (d)(l)(v)  of  this  section 
and  in  which  die  Achninistrator  has 
presented  to  the  manufacturer  involved 
reasonable  evidence  that  a  violation  of 
S  86.606  in  fact  occurred,  if  the 
manufacturer  wishes  to  content  that 
although  the  violation  occurred,  the 
vehicle  configuration  or  engine  family  in 
question  was  not  involved  in  the 
vio'ation  to  a  degree  that  would  warrant 
suspension  of  certification  under 
paragraph  (d)(l)(v)  of  this  section,  the 
manufacturer  shall  have  the  burden  of 
establishing  that  contention  to  the 
satisfaction  of  the  Administrator. 

(6)  *  •  • 

(i)  Be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  bearing 
conducted  in  accordance  with  i  86.614: 
and 

•  *        *        *        * 

(7)  Any  voiding  of  a  certificate  of 
conformity  under  paragraph  [d)(4)  of 
this  section  will  be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with  §  86.614. 


3.  Section  86.602  is  revised  to  read  as 
follows: 

SM.602    DcftnMons. 

(a)  The  definitions  in  this  section 
apply  to  this  subpart 

(b)  As  used  in  this  subpart  all  terms 
not  defined  herein  have  the  meaning 
given  them  in  the  Act. 

(1)  "Acceptable  Quality  Level"  (AQL) 
means  the  maximum  percentage  of 
failing  vehicles  that,  for  purposes  of 
sampling  inspection,  can  be  considered 
satisfactory  as  a  process  average. 

(2)  "Axle  Ratio"  means  all  ratios 
«vithin  ±3%  of  the  axle  ratio  specified  in 
the  configuration  in  the  test  order. 

(3)  "Configuration"  means  a 
subclasstfication  of  an  engine-system 
combination  on  the  basis  of  engine  code. 


inertia  weight  class,  transmission  type 
and  gear  ratios,  axle  ratio,  and  other 
parameters  which  may  be  designated  by 
the  Administrator. 

(4)  'Test  Sample"  means  the 
collection  of  vehicles  of  the  same 
configuration  which  have  been  drawn 
from  the  population  of  vehicles  of  that 
configuration  and  which  will  receive 
exhaust  emission  testing. 

(5)  "Inspection  Criteria"  means  the 
pass  and  fail  numbers  associated  with  a 
particular  sampling  plan. 

(6)  "Vehicle"  means  any  new 
production  light-duty  vehicle  as  defined 
in  Subpart  A  of  this  part. 

(7)  "Test  Vehicle"  means  a  vehicle  in 
a  test  sample. 

(8)  "In  the  Hands  of  the 
Manufacturer"  means  that  vehicles  are 
still  in  the  possession  of  the 
manufacturer  and  have  not  had  their 
bills  of  lading  transferred  to  another 
person  for  the  purpose  of  transporting. 

4.  Section  86.603  is  amended  by 
revising  paragraphs  (b).  (c)  and  (e). 
removing  paragraphs  (f)  and  (g),  and 
adding  the  OM6  control  number  to  the 
end  of  the  section  as  follows: 

$86,603    TMtordws. 

•  •  •  •  * 

(b)  The  test  order  will  be  signed  by 
the  Assistant  Administrator  for  Air  and 
Radiation  or  his  designee.  The  test  order 
will  be  delivered  in  person  by  an  EPA 
Enforcement  Officer  to  a  company 
representative  or  sent  by  registered 
mail,  return  receipt  requested,  to  the 
manufacturer's  representative  who  signs 
the  Application  for  Certification 
submitted  by  the  manufacturer  pursuant 
to  the  requirements  of  the  applicable 
sections  of  Subpart  A  of  this  part.  Upon 
receipt  of  a  test  order,  the  manufacturer 
shall  comply  with  all  of  the  provisions  of 
this  subpart  and  instructions  in  the  test 
order. 

(c)(1)  The  test  order  will  specify  the 
vehicle  configuration  selected  for 
testing,  the  time  and  location  at  which 
vehicles  must  be  selected,  and  the 
procedure  by  which  vehicles  of  the 
specified  configuration  must  be  selected. 
The  test  order  may  include  alternative 
configurations  (primary,  secondary,  etc.) 
to  be  selected  for  testing  in  the  event 
that  vehicles  of  the  first  specified 
configuration  are  not  available  for 
testing  because  those  vehicles  are  not 
being  manufactured  af  the  specified 
assembly  plant,  not  being  manufactured 
during  the  specified  time,  or  not  being 
stored  at  the  specified  assembly  plant  or 
associated  storage  facility.  If  the  first 
specified  configuration  is  not  being 
manufactured  at  a  rate  of  at  least  four 
vehicles  per  day  over  the  expected 


duration  of  the  audit,  the  Assistant 
Administrator  for  Air  and  Radiation  or 
his  designated  representative  may  select 
vehicles  of  a  primary  alternate 
configuration  for  testing  in  lieu  of  the 
first  specified  configuration.  Likewise, 
vehicles  may  be  selected  of  a  secondary 
alternate  configuration  in  lieu  of  the  first 
specified  configuration  or  primary 
alternate  configuration.  In  addition,  the 
test  order  may  include  other  directions 
or  information  essential  to  the 
administration  of  the  required  testing. 

(2)  The  following  instructions  are 
applicable  to  each  test  order  issued 
under  this  subpart: 

(i)  The  manufacturer  shall  make  the 
following  documents  available  to  an 
EPA  Enforcement  Officer  upon  request: 

(A)  A  properly  filed  and  current 
Application  for  Certification  following 
the  format  prescribed  by  the  EPA  for  the 
appropriate  model  year;  and 

(B)  A  copy  of  the  shop  manual,  dealer 
service  bulletins,  and  pre-delivery 
inspection  procedures  for  the 
configuration  being  tested. 

(ii)  Only  one  mechanic  at  a  time  per 
vehicle  shall  make  authorized  checks, 
adjustments,  or  repairs,  unless  a 
particililar  check,  adjustment,  or  repair 
requires  a  second  mechanic  as  indicated 
in  ths-shdp  manual  or  dealer  service 
bulletins. 

(iii)  A  mechanic  shall  not  perform  any 
check,  adjustment,  or  repair  without  an 
Enforcement  Officer  present  unless 
otherwise  authorized. 

(iv)  The  manufacturer  shall  utilize 
only  those  tools  and  test  equipment 
utilized  by  its  dealers  when  performing 
authorized  checks,  adjustments,  or 
repairs. 
***** 

(e)  During  a  given  model  year,  the 
Administrator  shall  not  issue  to  a 
manufactiu-er  more  SEA  test  orders  than 
an  annual  limit  determined  by  dividing 
the  projected  sales  bound  for  the  U.S. 
market  for  that  model  year,  as  made  by 
the  manufacturer  in  its  report  submitted 
under  paragraph  (a)(2)  of  S  600.207-80  of 
the  Automobile  Fuel  Economy 
Regulations,  by  300.000  and  rounding  to 
the  nearest  whole  number,  unless  the 
projected  sales  are  less  than  150,000,  in 
which  case  the  annual  limit  is  one. 
However,  the  armual  limit  for  SEA  test 
orders  will  be  recalculated  if  a 
manufacturer  submits  to  EPA  in  writing 
prior  to  or  during  the  model  year  a  sales 
projection  update. 

(1)  Any  SEA  test  order  for  which  the 
configuration  fails  in  accordance  with 
t  86.610  or  for  which  testing  is  not 
completed  does  not  count  against  the 
annual  limit. 
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(2)  When  the  annual  limit  has  been 
met  the  Administrator  may  issue 
additional  test  orders  for  those 
configurations  for  which  evidence  exists 
indicating  noncompliance.  An  SEA  test 
order  issued  on  this  basis  will  include  a 
statement  as  to  the  reason  for  its 
issuance. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0064] 

5.  Section  86.604  is  amended  by 
revising  paragraph  (a)  as  follows: 

§86.604    Testing  by  the  Administrator. 

(a)  The  Administrator  may  require  by 
test  order  that  vehicles  of  a  specified 
configuration  be  selected  in  a  manner 
consistent  with  the  requirements  of 
i  86.607  and  submitted  to  him  at  such 
place  as  he  may  designate  for  the 
purpose  of  conducting  emission  tests. 
These  tests  shall  be  conducted  in 
accordance  with  S  86.608  of  these 
regulations  to  determine  whether 
vehicles  manufactured  by  the 
manufacturer  conform  with  the 
regulations  with  respect  to  which  the 
certificate  of  conformity  was  issued. 
***** 

6.  Section  86.605  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2), 
adding  paragraphs  (a)(3).  (a)(4)  and  (f), 
and  adding  the  OMB  control  number  to 
the  end  of  the  section  as  follows: 

§  86.605    Malntananca  of  records; 
submittal  of  informatioa 

(a)  •  •  • 

(1)  General  records,  (i)  A  description 
of  all  equipment  used  to  test  vehicles  in 
accordance  with  9  86.608  pursuant  to  a 
test  order  issued  under  this  subpart, 
including  the  following  information: 

(A)  Dynamometer. 
[1]  Inertia  loading. 

[2]  Road  load  power  absorption  at  50 
m.p.h. 

[3]  Manufacturer,  model  and  serial 
number. 

(B)  Constant  Volume  Sampler. 

[1)  Pressure  of  the  mixture  of  exhaust 
and  dilution  air  entering  the  positive 
displacement  pump,  pressure  increase 
across  the  pump,  and  the  temperature 
set  point  of  the  temperature  control 
system. 

[2]  Number  of  revolutions  of  the 
positive  displacement  pump 
accumulated  while  test  is  in  progress 
and  exhaust  samples  are  being 
collected. 

[3]  Humidity  of  dilution  air. 

[4]  Manufacturer,  model,  type  and 
serial  number. 

(C)  Instrumentation. 

[1)  Manufacturer,  model  and  serial 
number  for  each  analyzer. 


[2]  Pertinent  information  such  as 
tuning,  gain,  ranges  and  cahbration 
data. 

(J)  Identification  of  zero,  span, 
exhaust  gas  and  dilution  air  sample 
traces. 

[4]  Temperature  set  point  of  heated 
sample  line  and  heated  hydrocarbon 
detector  temperature  control  system  (for 
diesel  vehicles  only). 

(D)  Test  cell. 

(1)  Barometric  pressure,  ambient 
temperature  and  humidity. 

[2]  Data  and  time  of  day. 

(ii)  In  lieu  of  recording  test  equipment 
information,  reference  to  a  vehicle  test 
cell  number  may  be  used,  with  the 
advance  approval  of  the  Administrator 
Provided,  the  test  cell  records  show  the 
pertinent  information. 

(2)  Individual  records.  These  records 
pertain  to  each  audit  conducted 
pursuant  to  this  subpart. 

(i)  The  location  where  audit  testing 
was  performed,  and  the  date  and  time 
for  each  emissions  test 

(ii)  The  number  of  miles  on  the  test 
vehicle  when  the  test  began  and  ended. 

(iii)  The  names  of  supervisory 
persoimel  responsible  for  the  conduct  of 
the  audit. 

(iv)  A  record  ^d  description  of  any 
repairs  performed  prior  to  and/or 
subsequent  to  approval  by  the 
Administrator,  giving  the  date  and  time 
of  the  repair,  the  reason  for  it,  the 
person  authorizing  it  and  the  names  of 
supervisory  personnel  responsible  for 
the  repair. 

(v)  The  dates  when  the  test  vehicles 
were  shipped  from  the  assembly  plant 
or  the  storage  facility  and  when  they 
were  received  at  the  testing  facility, 

(vi)  The  drive  wheel  tire  pressure  and 
the  inertia  weight  class  for  each  test 
vehicle,  and  the  actual  curb  weight  for 
each  test  vehicle  required  to  be  weighed 
pursuant  to  a  test  order. 

(vii)  A  complete  record  of  all  emission 
tests  performed  pursuant  (o  this  subpart 
(except  tests  performed  by  EPA  directly) 
including  all  individual  worksheets  and/ 
or  other  documentation  relating  to  each 
test  or  exact  copies  thereof. 

(viii)  A  brief  description  of  all 
significant  audit  events,  commencing 
with  the  test  vehicle  selection  process, 
but  not  described  by  any  other 
subparagraph  under  paragraph  (a)(2)  of 
this  section,  including  such 
extraordinary  events  as  vehicle 
accident 

(3)  Additional  required  records  for 
diesel  vehicles. 

(4)  The  manufacturer  shall  record  test 
equipment  description,  pursuant  to 
paragraph  (a)(1)  of  this  section,  for  each 


test  cell  that  is  used  to  perform  emission 
testing  under  this  subpart 

***** 

(f)  A  manufacturer  may  assert  a 
business  confidentiality  claim  covering 
all  or  part  of  the  information  submitted 
pursuant  to  this  subpart.  To  assert  a 
business  confidentiality  claim,  the 
manufactiu^r  should  do  so  in  a  manner 
consistent  with  the  requirements  of  40 
CFR  S  2.203(b).  If  no  claim  accompanies 
business  information  when  it  is  received 
by  EPA,  it  may  be  made  available  to  the 
public  by  EPA  without  further  notice  to 
the  manufacturer.  If  a  claim  is  received, 
the  information  covered  by  the  claim 
will  be  disclosed  by  EPA  only  to  the 
extent  and  by  means  of  the  procedures, 
set  forth  in  40  CFR  Part  2. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  numl)er  2060-0064] 

7.  Section  86.606  is  amended  by 
redesignating  paragraph  (e)  as 
paragraph  (h),  revising  the  introductory 
text  of  paragraph  (a),  paragraphs  (a)(1). 
(b)  through  (d),  and  (h),  by  adding  new 
paragraphs  (e),  (f)  and  (g),  and  adding  to 
the  OMB  control  number  to  the  end  of 
the  section  as  follows: 

(86.606    Entry  and  accMs. 

(a)  In  order  to  allow  the  Administrator 
to  determine  whether  a  manufacturer  is 
complying  with  the  provisions  of  this 
subpart  and  a  test  order  issued 
thereunder,  EPA  Enforcement  Officers 
may  enter  during  normal  operating 
hours  upon  presentation  of  credentials 
any  of  the  following: 

(1)  Any  facility  where  any  vehicle  to 
be  introduced  into  commerce  or  any 
emission-related  component  is  or  has 
been  manufactured,  assembled,  or 
stored; 
***** 

(b)  Upon  admission  to  any  facility 
referred  to  in  paragraph  (a)  of  this 
section,  EPA  Enforcement  Officers  may: 

(1)  Inspect  and  monitor  any  part  or 
aspect  of  vehicle  manufactiu-er, 
assembly,  storage,  testing  and  other 
procedures,  and  the  facilities  in  which 
these  procedures  are  conducted; 

(2)  Inspect  and  monitor  any  part  or 
aspect  of  vehicle  test  procedures  or 
activities,  including,  but  not  limited  ta 
vehicle  selection,  preparation,  mileage 
accumulation,  preconditioning,  emission 
tests,  and  maintenance;  and  verify 
calibration  of  test  equipment 

(3)  Inspect  and  make  copies  of  any 
records  or  documents  related  to  the 
assembly,  storage,  selection  and  testing 
of  a  vehicle  in  compliance  with  a  test 
order;  and 

(4)  Inspect  and  photograph  any  part  or 
aspect  of  any  vehicle  and  any 


combination  on  the  basis  of  engine  code,      vehicles  per  day  over  the  expected 


dnnual  hmit. 
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component  used  in  its  assembly  that  is 
reasonably  related  to  the  purpose  of  the 
entry. 

(c)  EPA  Enforcement  Officers  may 
obtain  reasonable  assistance  without 
cost  fn^n  those  in  charge  of  a  facility  to 
help  them  perform  any  function  listed  in 
this  subpart  and  may  request  the 
recipient  of  a  test  order  to  arrange  with 
those  in  charge  of  a  facility  operated  for 
its  benefit  to  furnish  reasonable 
assistance  without  cost  to  EPA  whether 
or  not  the  recipient  controls  the  facility. 

(d)  EPA  Enforcement  Officers  may 
seek  a  warrant  or  court  order 
authorizing  the  EP.^  Enforcement 
Officers  to  conduct  activities  related  to 
entry  and  access  as  authorized  in  this 
section.  EPA  Enforcement  Officers  may 
proceed  ex  parte  to  obtain  a  warrant 
wbetfaer  or  not  the  Enforcement  Officers 
first  sought  permission  from  the 
recipient  of  the  test  order  or  the  party  in 
charge  of  the  facilities  in  question  to 
conduct  those  activities  related  to  entiy 
and  access. 

(e)  A  recipient  of  a  test  order  shall 
permit  EPA  Enforcement  Officers  who 
present  a  warrant  or  court  order  as 
described  in  paragraph  (d)  of  this 
section  to  conduct  acbvities  related  to 
entry  and  access  as  authorized  in  this 
section  and  as  described  in  the  warrant 
or  court  order.  A  recipient  of  a  test  order 
shall  cause  those  in  charge  of  its  facility 
or  a  facility  operated  for  its  benefit  to 
permit  EPA  Enforcement  Officers  to 
conduct  these  activities  related  to  entry 
and  access  pursuant  to  a  warrant  or 
court  order  whether  or  not  the  recipient 
controls  the  facility.  In  the  absence  of 
such  a  warrant  or  court  order,  EPA 
Enforcement  Officers  may  conduct  those 
activities  related  to  entry  and  access 
only  upon  the  consent  of  either  the 
recipient  of  the  test  order  or  the  party  in 
charge  of  the  facilities  in  question. 

(f)  It  is  not  a  violation  of  this  part  or 
the  Clean  Air  Act  for  any  person  to 
refuse  to  permit  EPA  Enforcement 
Officers  to  conduct  activities  related  to 
entry  and  access  as  authorized  in  this 
section  without  a  warrant  or  court  order. 

(g)  A  manufacturer  is  responsible  for 
locating  its  foreign  testing  and 
manufacturing  facilities  in  jurisdictions 
in  which  local  foreign  law  does  not 
prohibit  EPA  Enforcement  Officers  from 
conducting  die  entry  and  access 
activities  specified  in  this  section.  EPA 
will  not  attempt  to  make  any  inspections 
which  it  has  been  informed  that  local 
foreign  law  prohibits. 

(h)  For  purposes  of  this  section: 
(1)  "Presentation  of  Credentials" 
means  display  of  the  document 
designating  a  person  as  an  EPA 
Enforcement  Officer. 


(2)  Where  vehicle  storage  areas  or 
facilities  are  concerned,  "operating 
hours"  means  all  times  during  which 
personnel  other  than  custodial 
personnel  are  at  work  in  the  vicinity  of 
the  area  or  facility  and  have  access  to  it. 

(3)  Where  facilities  or  areas  other 
than  those  covered  by  paragraph  (h)(2) 
of  this  section  are  concerned,  "operating 
hours"  means  all  times  during  which  an 
assembly  line  is  in  operation,  vehicle 
assembly  is  occurring,  or  testing,  repair, 
mileage  accumulation,  production  or 
compilation  of  records,  or  any  other 
procedure  or  activity  related  to  testing, 
or  to  vehicle  manufacture  or  assembly, 
is  being  conducted  in  a  facility. 

(4)  "Reasonable  assistance"  includes, 
but  is  not  limited  ta  providing  clerical, 
copying,  interpreting  and  translating 
services  and.  at  the  request  of  an  EPA 
Enforcement  Officer,  making  available 
personnel  of  the  facility  being  inspected 
during  their  working  hours  to  provide 
information  relevant  to  the  Enforcement 
Officer's  activities  authorized  in  this 
section.  Any  employee  whom  a 
manufacturer  has  instructed  to  appear  at 
the  request  of  an  Enforcement  Officer 
may  be  accompanied,  represented,  and 
advised  by  counsel. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0064) 

8.  Section  86.607  is  revised  to  read  as 
follows: 

}  86.607    Sample  selection. 

(a)  Vehicles  comprising  a  test  sample 
which  are  required  to  be  tested, 
pursuant  to  a  test  order  issued  in 
accordance  with  this  subpart  will  be 
selected  at  the  location  and  in  the 
manner  specified  in  the  test  order.  If  a 
manufacturer  determines  that  the  test 
vehicles  cannot  be  selected  in  the 
manner  specified  in  the  test  order,  an 
alternative  selection  procedure  may  be 
employed:  Provided,  That  the 
manufacturer  requests  approval  of  the 
alternative  procedure  in  advance  of  the 
start  of  test  sample  selection  and  that 
the  Administrator  approves  the 
procedure.  Special  order  vehicles  are 
exempt  from  sample  selection  unless  a 
test  sample  cannot  be  completed 
otherwise. 

(b).The  manufacturer  shall  have 
assembled  the  test  vehicles  of  the 
configuration  selected  for  testing  using 
its  normal  mass  production  processes 
for  vehicles  to  be  distributed  into 
commerce.  During  the  audit,  the 
manufacturer  shall  inform  the 
Administrator  of  any  change(s) 
implemented  in  its  production 
processes,  including  quality  control 
which  may  be  reasonably  expected  to 
affect  the  emissions  of  the  vehicles 


selected,  between  the  time  the 
manufacturer  received  the  test  order 
and  the  time  the  manufacturer  finished 
selecting  test  vehicles. 

(c)  No  quality  control,  testing,  or 
assembly  procedures  will  be  used  on  the 
completed  test  vehicles  or  any  portion 
thereof,  including  parts  and 
subassemblies,  that  has  not  been  or  will 
not  be  used  during  the  production  and 
assembly  of  all  other  vehicles  of  that 
configuration. 

(d)  The  test  order  may  specify  that 
EPA  Enforcement  Officers,  rather  than 
the  manufacturer,  will  select  the  test 
vehicles  according  to  the  method 
described  in  pcu'agraph  (a)  of  this 
section. 

(e)  The  order  in  which  test  vehicles 
are  selected  determines  the  order  in 
which  test  results  are  to  be  used  in 
applying  the  sampling  plan  in 
accordance  with  S  86.610. 

(f)  The  manufacturer  shall  keep  on 
hand  all  untested  vehicles,  if  any. 
comprising  the  test  sample  until  a  pass 
or  fail  decision  is  reached  in  accordance 
with  paragraph  (d)  of  i  86.610.  The 
manufacturer  may  ship  any  tested 
vehicle  which  has  not  failed  in 
accordance  with  paragraph  (a)  of 

S  86.610.  However,  once  a  manufacturer 
ships  any  vehicle  from  the  test  sample,  it 
relinquishes  the  prerogative  to  conduct 
retests  provided  in  paragraph  (i)  of 
§86.608. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0064) 

9.  Section  86.608  is  amended  by 
revising  paragraphs  (a](2)(i).  (b)(1),  (d), 
and  (f),  the  first  sentence  of  paragraph 
(g)  and  paragraph  (i),  and  adding  the 
OMB  control  number  to  the  end  of  the 
section  as  follows: 

§  86.608    Test  procedures. 

(a)  •   •   • 

(2)  *   *   * 

(i)  The  manufacturer  may  use  test  fuel 
meeting  the  specifications  of  paragraph 
(a)(1)  or  (b)f2)  of  f  86.113-82  for  mileage 
accumulation.  Otherwise,  the 
manufacturer  may  use  fuels  other  than 
those  specified  in  this  section  only  with 
advance  approval  of  the  Administrator. 
•        •        •        •        • 

(b)(1)  The  manufacturer  shall  not 
adjust,  repair,  prepare,  or  modify  the 
vehicles  selected  for  testing  and  shall 
not  perform  any  emission  tests  on 
vehicles  selected  for  testing  pursuant  to 
the  test  order  unless  this  adjustment, 
repair,  preparation,  modification,  and/or 
tests  are  documented  in  the 
manufacturer's  vehicle  assembly  and 
inspection  procedures  and  are  actually 
performed  or  unless  these  adjustments 
and/or  tests  are  required  or  permitted 
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under  this  subpart  or  are  approved  in 
advance  by  the  Administrator. 

(d)  The.  manufacturer  shall  not 
perform  any  maintenance  on  test 
vehicles  after  selection  for  testing  nor 
shall  the  Administrator  allow  deletion  of 
any  test  vehicle  from  the  test  sequence, 
imless  requested  by  the  manufacturer 
and  approved  by  the  Administrator 
before  any  test  vehicle  maintenance  or 
deletion. 


(f)  If  a  vehicle  cannot  complete  the 
mileage  accumulation  or  emission  tests 
because  of  vehicle  malfunction,  the 
manufacturer  may  request  the 
Administrator  to  authorize  the  repair  of 
that  vehicle  or  its  deletion  horn  the  test 
sequence. 

(g)  Whenever  the  manufacturer 
conducts  testing  pursuant  to  a  test  order 
issued  under  this  subpart  the 
manufacturer  shall  notify  the 
Administrator  within  one  working  day 
of  receipt  of  the  test  order,  which  test 
facility  will  be  used  to  comply  with  the 
test  order  and  the  number  of  available 
test  cells  at  that  facility.  *  *  * 

•  *        *        *        • 

(i)  The  manufacturer  may  retest  any 
test  vehicle  after  a  fail  decision  has 
been  reached  in  accordance  with 
paragraph  (d)  of  S  86.610  based  on  the 
first  test  on  each  vehicle;  except,  that 
the  Administrator  may  approve  retesting 
at  other  times  during  the  audit  based 
upon  a  request  by  the  manufacturer 
accompanied  by  a  satisfactory 
justification.  The  manufacturer  may  test 
each  vehicle  a  total  of  three  times.  The 
manufacturer  shall  test  each  vehicle  the 
same  number  of  times.  The 
manufacturer  may  accumulate 
additional  mileage  on  test  vehicles 
before  conducting  retests.  subject  to  the 
provisions  of  paragraph  (c)  of  this 
section. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  the  control  number  2060-0064) 

10.  Section  86.609  is  amended  by 
redesignating  paragraphs  (d)(2)  as  (d)(4), 
(d)(4)  as  (d)(5),  and  (d)(5)  as  (d)(6), 
adding  a  new  paragraph  (d)(2).  revising 
paragraphs  (d)  introductory  text,  (d)(1), 
and  (d)(4)  through  (d)(6).  and  adding  the 
OMB  control  number  to  the  end  of  the 
section  as  follows: 

§  86.609    Calculation  and  reporting  of  test 
results. 

*  *        *        *        • 

(d)  Within  five  working  days  after 
completion  of  testing  of  all  vehicles 
pursuant  to  a  test  order,  the 
manufacturer  shall  submit  to  the 
Administrator  a  report  which  includes 
the  following  information: 


(1)  The  location  and  description  of  the 
manufacturer's  exhaust  emission  test 
facilities  which  were  utilized  to  conduct 
testing  reported  pursuant  to  this  section; 

(2)  The  applicable  standards  against 

which  the  vehicles  were  tested; 

*        *        •        •        * 

(4)  A  description  of  the  vehicle 
selection  method  used: 

(5)  For  each  test  conducted, 

(i)  Test  vehicle  description  including: 

(A)  Configuration  and  engine  family 
identification. 

(B)  Year,  make,  build  date,  and  model 
of  vehicle. 

(C)  Vehicle  Identification  Number. 

(D)  Miles  accumulated  on  vehicle, 
(ii)  Location  where  mileage 

accumulation  was  conducted  and 
description  of  accumulation  schedule. 

(iii)  Test  number,  date,  initial  test 
results,  final  results  and  final 
deteriorated  test  results  for  all  valid  and 
invalid  exhaust  emission  tests,  and  the 
reason  for  invalidation. 

(iv)  A  complete  description  of  any 
modificatioa  repair,  preparation, 
maintenance  and/or  testing  which  was 
performed  on  the  test  vehicle  and  (A) 
has  not  been  reported  pursuant  to  any 
other  paragraph  of  this  subpart  and  (B) 
will  not  be  performed  on  all  other 
production  vehicles. 

(v)  Carbon  dioxide  emission  values 
for  all  valid  and  invalid  exhaust 
emission  tests; 

(vi)  Where  a  vehicle  was  deleted  fiom 
the  test  sequence  by  authorization  of  the 
Administrator,  the  reason  for  the 
deletion; 

(vii)  Any  other  information  the 
Administrator  may  request  relevant  to 
the  determination  as  to  whether  the  new 
motor  vehicles  being  manufactured  by 
the  manufacturer  do  in  fact  conform 
with  the  regulations  with  respect  to 
which  the  certificate  of  conformity  was 
issued. 

(6)  The  following  statement  and 
endorsement: 

This  report  is  submitted  pursuant  to 
sections  206  and  20B  of  the  Clean  Air  Act 
This  Selective  Enforcement  Audit  was 
conducted  in  complete  conformance  with  all 
applicable  regulations  under  40  CFR  Part  86 
et  seq.  and  the  conditions  of  the  test  order. 
No  emission  related  change(s)  to  production 
processes  or  quality  control  procedures  for 
the  vehicle  configuration  tested  have  been 
made  between  receipt  of  this  test  order  and 
conclusion  of  the  audit  All  data  and 
information  reported  herein  is.  to  the  best  of 

(Company  Name) 

knowledge,  true  and  accurate.  I  am  aware  of 

the  penalties  associated  with  violations  of 

the  Gean  Air  Act  and  the  regulations 

thereunder. 

(Authorized  Company  Representative) 


(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0064) 

11.  Section  86.610  is  revised  to  read  as 
follows: 

§86.810    Compliance  with  scc^ttaMe 
quality  level  and  pasalf>g  and  falling  criteria 
for  Selective  Cnforoemefit  AudMa. 

(a)  The  prescribed  acceptable  quality 
level  is  40  percent 

(b)  A  failed  vehicle  is  one  whose  final 
deteriorated  test  results  pursuant  to 
paragraph  (c)  of  I  86.609,  for  one  or 
more  of  the  applicable  exhaust 
pollutants,  exceed  the  applicable 
emission  standard. 

(c)  The  manufacturer  shall  test 
vehicles  comprising  the  test  sample  imtil 
a  pass  decision  is  reached  for  all 
pollutants  or  a  fail  decision  is  reached 
for  one  pollutant  A  pass  decision  is 
reached  when  the  cumulative  number  of 
failed  vehicles,  as  defined  in  paragraph 
(b)  of  this  section,  for  each  pollutant  is 
less  than  or  equal  to  the  pass  decision 
number  appropriate  to  the  cumulative 
number  of  vehicles  tested.  A  fail 
decision  is  reached  when  the  cumulative 
number  of  failed  vehicles  for  one 
pollutant  is  greater  than  or  equal  to  the 
fail  decision  number  appropriate  to  the 
cumulative  number  of  vehicles  tested. 
The  pass  and  fail  decision  numbers 
associated  with  the  cumulative  number 
of  vehicles  tested  are  determined  by  use 
of  the  Tables  in  Appendix  XI  of  this  part 
appropriate  for  the  annual  projected 
sales  as  made  by  the  manufacturer  in  its 
report  submitted  under  paragraph  (a)(2) 
of  S  600.207-80  of  the  Automobile  Fuel 
Economy  Regulations.  In  the  Tables  in 
Appendix  XI.  sampling  plan  "stage" 
refers  to  the  cumulative  numbCT  of 
vehicles  tested  Once  a  pass  decision 
has  been  made  for  a  particular  pollutant, 
the  number  of  vehicles  whose  final 
deteriorated  test  results  exceed  the 
emission  standard  for  that  pollutant 
shall  not  be  considered  any  further  for 
purposes  of  the  audit 

(d)  Passing  or  failing  of  an  SEA  audit 
occurs  when  the  decision  is  made  on  the 
last  vehicle  required  to  make  a  decision 
under  paragraph  (c)  of  this  section. 

(e)  "The  Administrator  may  terminate 
testing  earlier  than  required  in 
paragraph  (c)  of  this  section. 

§86.611    (Reaerved] 

12.  Section  86.611  is  removed  and 
reserved 

13.  Section  66.612  is  amended  by 
revising  paragraphs  (a),  (b).  (e),  (f)(2). 
(g)(2),  (h).  (j).  and  (k).  and  by  adding  the 
OMB  control  number  to  the  end  of  the 
section  as  follows: 


Enforcement  Officer. 


affect  the  emissions  of  the  vehicles 


and/or  tests  are  required  or  permitted 


the  following  information: 


(Authorized  Company  Representative) 


section  as  loiiowg: 
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S  W.SIS    Suspwwion  and  rtvocation  of 
catUficates  of  conformtty. 

(a)  The  certiRcate  of  conformity  is 
suspended  with  respect  to  any  vehicle 
failing  pursuant  to  paragraph  (b)  of 

S  86.610  effective  firom  the  time  that 
testing  of  that  vehicle  is  completed. 

(b)  The  Administrator  may  suspend 
the  certificate  of  conformity  for  a 
configuration  which  does  not  pass  a 
Selective  Enforcement  Audit  pursuant  to 
paragraph  {  86.610(c)  based  on  the  first 
test,  or  all  tests,  conducted  on  each 
vehicle.  This  suspension  will  not  occur 
before  ten  days  after  failure  to  pass  the 
audit. 

***** 

(e)  The  Administrator  may  revoke  a 
certificate  of  conformity  for  a 
configuration  when  the  certiHcate  has 
been  suspended  pursuant  to  paragraph 
(b)  or  (c)  of  this  section  if  the  proposed 
remedy  for  the  nonconformity,  as 
reported  by  the  manufacturer  to  the 
Administrator,  is  one  requiring  a  design 
change(s)  to  the  engine  and/or  emission 
control  system  as  described  in  the 
Application  for  Certification  of  the 
affected  configuration. 

{2\  Submit  a  written  report  to  the 
Administrator  within  thirty  days  after 
successful  completion  of  testing  on  the 
failed  vehicle,  which  contains  a 
description  of  the  remedy  and  test 
results  for  the  vehicle  in  addition  to 
other  information  that  may  be  required 
by  this  regulation. 

(g)*** 

(2)  Demonstrate  that  the  vehicle 
configuration  for  which  the  certificate  of 
conformity  has  been  suspended  does  in 
fact  comply  with  these  regulations  by 
testing  vekdcles  selected  from  normal 
production  nms  of  that  vehicle 
configuration,  at  the  plant(s)  or  the 
facihties  specified  by  the  Administrator, 
in  accordance  with  the  conditions 
specified  in  the  initial  test  order  except, 
that  if  the  Administrator  has  not 
revoked  the  certificate  pursuant  to 
paragraph  (e)  of  this  section  and  if  the 
manufacturer  elects  to  continue  testing 
individual  vehicles  after  suspension  of  a 
certificate,  the  certificate  is  reinstated 
for  any  vehicle  actually  determined  to 
have  its  final  deteriorated  test  results  in 
conformance  with  the  applicable 
standards  through  testing  in  accordance 
with  the  applicable  test  procedures. 

(h)  Once  a  certificate  for  a  failed 
configuration  has  been  revoked  under 
paragraph  (e)  of  this  section  and  the 
manufacturer  desires  to  introduce  into 
commerce  a  modified  version  of  that 
configuration,  the  following  actions  will 
be  taken  before  the  Administrator  may 


issue  a  certificate  for  the  new 
configuration: 

(1)  If  the  Administrator  determines 
that  the  proposed  change(s)  in  vehicle 
design  may  have  an  effect  on  emission 
performance  deterioration  and/or  fuel 
economy,  he  shall  notify  the 
manufacturer  within  5  working  days 
after  receipt  of  the  report  in  paragraph 
(g)  of  this  section  whether  subsequent 
testing  under  this  subpart  will  be 
sufficient  to  evaluate  the  proposed 
change(s]  or  whether  additional  testing 
will  be  required;  and 

(2)  After  implementing  the  change(s) 
intended  to  remedy  the  nonconformity, 
the  manufacturer  shall  demonstrate  that 
the  modified  vehicle  configuration  does 
in  fact  conform  with  these  regulations 
by  testing  vehicles  selected  from  normal 
production  runs  of  that  modified  vehicle 
configuration  in  accordance  with  the 
conditions  specified  in  the  initial  test 
order.  The  Administrator  shall  consider 
this  testing  to  satisfy  the  testing 
requirements  of  §  86.079-32  or  §  86.079- 
33  if  the  Administrator  had  so  notified 
the  manufacturer.  U  the  subsequent 
testing  results  in  passing  of  the  audit, 
the  Administrator  shall  reissue  or 
amend  the  certificate,  if  necessary,  to 
include  that  configuration:  Provided, 
That  the  manufacturer  has  satisfied  the 
testing  requirements  specified  in 
paragraph  (h)(1)  of  this  section.  If  the 
subsequent  audit  is  failed,  the 
revocation  remains  in  effect.  Any  design 
change  approvals  under  this  subpart  are 
limited  to  the  modification  of  the 
configuration  specified  by  the  test  order. 

*  •  *  •  • 

(j)  After  the  Administrator  suspends 
or  revokes  a  certificate  of  conformity 
pursuant  to  this  section  or  notifies  a 
manufacturer  of  his  intent  to  suspend, 
revoke  or  void  a  certificate  of 
conformity  under  paragraph  (d)  of 
S  86.084-30.  and  prior  to  the 
commencement  of  a  hearing  under 
S  86.614,  if  the  manufacturer 
demonstrates  to  the  Administrator's 
satisfaction  that  the  decision  to  suspend, 
revoke  or  void -the  certificate  was  based 
on  erroneous  information,  the 
Administrator  shall  reinstate  the 
certificate. 

(k)  To  permit  a  manufacturer  to  avoid 
storing  non-test  vehicles  when 
conducting  an  audit  of  a  configuration 
subsequent  to  suspension  or  revocation 
of  the  certificate  of  conformity  for  that 
configuration,  resulting  from  failure  of 
the  initial  audit  of  that  configuration,  he 
may  request  that  the  Administrator 
conditionally  reinstate  the  certificate  for 
that  configuration.  The  Administrator 
may  reinstate  the  certificate  subject  to 
the  condition  that  the  manufacturer 


consents  to  recall  all  vehicles  of  that 
configuration  produced  from  the  time 
the  certificate  is  conditionally  reinstated 
if  the  configuration  fails  the  subsequent 
audit  and  to  remedy  any  nonconformity 
at  no  expense  to  the  owner. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0064] 
14.  Section  86.613  is  reserved,  the  title 
and  text  are  redesignated  as  S  86.614. 
and  the  text  is  amended  by  revising 
paragraph  (a),  the  first  sentence  of 
paragraph  (c)(l].  and  paragraphs 
(c)(2)(ii)  introductory  text.  (c)(2)(ii)  (C) 
and  (D).  (d)(1).  (d)(2).  and  (t)(3)(ii]  ai 
follows: 

§86.613    [Resarvad] 

§  86.614    Hearings  on  suspension. 
revocation,  and  voiding  of  certificates  of 
conformity. 

(a)  Applicability.  The  procedures 
prescribed  by  this  section  apply 
whenever  a  manufacturer  requests  a 
hearing  under  S  86.084-30(d)(6)(i). 
86.084-30(d)(7).  or  86.612(i). 

•  *         •         *         * 

(c)  Request  for  public  hearing.  (1)  If 
the  manufacturer  disagrees  with  the 
Administrator's  decision  to  suspend, 
revoke,  or  void  a  certificate  or  disputes 
the  basis  for  an  automatic  suspension 
under  S  86.612(a].  it  may  request  a 
public  hearing  as  described  in  this 
section.  *  *  * 
***** 

(2)  *   *   * 

(ii)  A  concise  statement  of  the  issues 
to  be  raised  by  the  manufacturer  at  the 
hearing  for  each  vehicle  configuration  or 
engine  family  or  vehicle  for  which  the 
manufacturer  has  requested  the  hearing: 
Provided,  however,  that  in  the  case  of  a 
hearing  request  under  paragraph 
§  86.612(i).  the  hearing  is  restricted  to 
the  following  issues: 

*  *        •        •        • 

(C)  Whether  sampling  procedures  ' 
specified  in  Appendix  XI  of  this  part 
were  followed;  and 

(D)  Whether  there  exists  a  basis  for 
distinguishing  vehicles  produced  at 
plants  other  than  the  one  from  which 
vehicles  were  selected  which  would 
invalidate  the  Administrator's  decision 
under  S  86.612(c); 
***** 

(d)  Summary  decision.  (1)  In  the  case 
of  a  hearing  requested  under  S  86.612(i), 
when  it  clearly  appears  from  the  data 
and  other  information  contained  in  the 
request  for  a  hearing  that  there  is  no 
genuine  and  substantial  question  of  fact 
with  respect  to  the  issues  specified  in 

S  86.614(c)(2](ii],  the  Administrator  shall 
enter  an  order  denying  the  request  for  a 
hearing.  In  addition,  if  the  original 


decision  to  suspend  or  revoke  a 
certificate  of  conformity  was  made 
under  S  86.612(d)  prior  to  the  decision  to 
deny  the  request  for  a  hearing,  the  order 
denying  the  request  will  reaffirm  the 
suspension  or  revocation. 

(2)  In  the  case  of  a  hearing  requested 
under  §  86.084-30{d)(6)(i),  to  challenge  a 
proposed  suspension  of  a  certificate  of 
conformity  for  the  reasons  specified  in 

S  86.084-30{d)(l)  (i)  or  (ii),  when  it 
clearly  appears  from  the  data  and  other 
information  contained  in  the  request  for 
a  hearing  that  there  is  no  genuine  and 
substantial  question  of  fact  with  respect 
to  the  issue  of  whether  the  refusal  to 
comply  with  the  provisions  of  a  test 
order  or  any  other  requirement  of 
§  86.603  was  caused  by  conditions  and 
circumstances  outside  the  control  of  the 
manufacturer,  the  Administrator  will 
enter  an  order  denying  the  request  for  a 
hearing,  and  suspending  the  certificate 
of  conformity. 
.         *        *        •        * 
,„.  *  . 

(3)  •    •   * 

(ii)  A  specification  of  the  issues 
intended  to  be  urged:  Provided, 
however.  That  in  the  case  of  a  hearing 
requested  under  §  86.612(i),  the  brief 
shall  be  restricted  to  the  issues  specified 
in  paragraph  (c)(2)(ii)  of  this  section: 

*  •  *  *  « 

15.  Part  86  is  amended  by  removing 
and  reserving  Appendix  VIII  and  by 
adding  Appendix  XI  as  follows: 

Appendix  XI — Sampling  Plans  for 
Selective  Enforcement  Auditing  of  Light- 
Diity  Vehicles 

40%  AQL 


Table  1. 

-Sampling  Plan  Code  LEr 

rER 

Annual  sales  o(  configuration 

Cortn 
letter 

50-99                                         

A 

100-299                              - 

B 

300-499 -.. 

c 

D 

Table  2— Sampling  Plan  for  Code  Letter 

•A"  40%  AQL 

[Sample  inspection  criteria] 


Stage 


Pass  No   I    Fad  No 


Table  2— Sampling  Plan  for  Code  Letter 

"A"  40%  AQL— Continued 

(Sample  inspection  criteria] 


Stage, 

Pass  No 

Fan  No. 

16 - 

11 

17 _ 

12 

18 

12 

19      

13 

20 

21 

13 
14 

22 

23 -. 

24 1 

25 „. 

r : 

14 

tz::;::::.:...: 



•  IS 
15 
16 

20 

ie 

27     ._ 

:::i::i:.:.: 

17 

28 

29 

— •. 

17 
17 

30 

17 

■  Test  sampip  passing  not  permmed  at  tins  stage 
>  Test  sample  failure  not  permtteO  at  the  stage 


Table  3 —Sampling  Plan  for  Code  Letter 
"B"  40%  AQL 


(Sample  ir^spection  criteria] 


Stage 

"       T 

1 

Pass  No 

Fan  No. 

1            

(') 

(') 

(■) 

(') 

0 

1 

1 

2 

•2 

3 

3 

4 

4 

S 

5 

6 

e 

7 
8 
8 
9 
9 
10 
10 
11 
11 
12 
12 
13 
13 
14 
14 
IS 
16 
16 
17 
17 

te 

18 

21 

(») 

2 

(M 

3 

(*) 

4 



(M 

5     

6 

6 

7 

7 

8             

7 

9 „ 

8 

10           „ 

8 

11        „ „ 

9 

12 

13 



9 

10 

14 

10 

15....:..:. -... 

11 

16  . 

12 

17 

12 

18 

13 

19 „ „ 

13 

20 

14 

21 

14 

22 

15 

23 

24 



15 
16 

25  

16 

26           

17 

27                              

17 

28 

18 

29 

18 

30  .... 

19 

5i        :::::::;:;::...: 

19 

32 

20 

33 

34 



20 
21 

35 

21 

36 

22 

37                

22 

38 

22 

39         

22 

40     

22 

'  Test  sample  passing  not  permmed  at  this  stage 
■  Test  sample  failure  not  permmed  at  tfus  stage 


Table  4.— Sampling  Plan  for  Code  Letter 
••C"  40%  AOL 

(Sample  inspection  criteria] 


Stage 

PaaaNo. 

fat  HO 

1 

CI 
CI 
CI 
C) 
0 
0 

1 

2 

2 

3 

131 

2  

131 

3 

f  '  1 

4 

(') 

5 

('1 

6            

6 

7 

7 

8 

7 

9      

a 

Td::::::.::::::.: 

9 

Table  4.— Sampling  Plan  for  Code  Letter 
"C"  40%  AOL— Continued 

(Svnpts  msfMcton  cnlancj 


stage 

pmNo 

Fail  No 

11 

3 

4 
4 
5 
6 
« 
• 
7 
7 
• 
6 
9 
10 
10 
11 
11 
12 
12 
13 
13 
14 
14 
15 
15 
16 
16 
17 
18 
18 
19 
19 
20 
20 
21 
21 
22 
22 
23 
23 
26 

9 

12 

13 





10 
10 

14 

15 

11 
11 

16  ... 

12 

17 

12 

16 

13 

19 

13 

20 

14 

21 

14 

22 

16 

23 

15 

24 

16 

25 



16 

26  ... 

17 

27 

28 

79 

„ _ 

17 
16 
18 

30 

19 

31            _:_ _.__ 

19 

32 

20 

33 

20 

34 

21 

35 

21 

36 

37  .... 

22 
22 

38 

39 

40 





23 
23 
24 

41 

J 

24 

42         

25 

43 

25 

44 

•      26 

45' 

27 

46 

27 

47 

27 

48  . 

27 

49... 

27 

50.... 

27 

Test  sample  passmg  not  permmed  si  Itus  stage 
'  Test  sample  failure  rxx  permmed  at  tt«s  stage 

Table  5  — Sampung  Plan  for  Code  Letter 
"D"  40%  AQL 


(Sample  mapeclion  cnlerie] 

stage 

Pass  No 

■Fan  No. 

1                     

C) 
C) 
C) 
C) 
0 
0 

1 

8 

t 
3 
3 
4 
4 
5 
5 
6 
6 
7 
7 
8 
8 
9 
9 
10 
11 
11 
12 
12 
13 
13 
14 
14 

w 

16 
16 
17 

CI 

2 

■    .._ _ ._ 

(=1 

3            

CI 

4                               

CI 

5              

C) 

6             

6 

7      

7 

8 

8 

9 

8 

10 

11 

9 

9 

,1. ...................    „ 

10 

13 

10 

14 

11 

15 

11 

16 

12 

1? ":"•■: ::;:::;::::;: 

12 

IB 

13 

19 
20 

13 
14 

21 i 

14 

22        

15 

23                                                 

15 

24 

16 

25 

16 

26       -.. 

17 

27 
28.    ... 

17 
18 

29 

19 

30 

19 

31 

20 

32 

20 

33 1 

21 

34 

21 

35 

22 

36      ... 

22 

37 

23 

be  taken  before  the  Administrator  may        the  condition  that  the  manufacturer 


hearing.  In  addition,  if  the  original 


V  i 
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Table  5.— Sampling  Plan  for  Code  Letteb 
"D"  40%  AOL— Continued 

(Sampte  nwpeclion  cntana] 


Stag* 

Pass  No. 

FalNo. 

W       

17 

ia 

IS 
19 
19 
30 
21 
21 
22 
22 
23 
23 
24 
24 
25 
2S 
26 
26 
27 
27 
26 
26 
32 

23 

fW                  '; 

24 

'A 

24 

** 

2S 

*t 

26 

*-? 

26 

A* 

27 

^5 

27 

'tt 

26 

47 

26 

46.   __    _ 

29 

«0  ,,  ,,' 

29 

30 

50._     

51          ■• 

30 

52 j__ 

31 

M 

31 

«          V 

32 

55          r™ 

32 

^ 

33 

57  

33 

$a  i 

33 

5a  ;.. 

33 

ao _ 

33 

■Test  sample  passing  not  penntled  at  tt<is  stage. 
■Test  sample  taAire  not  permuted  at  itMs  stage. 
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14.. 

15. 


=  1  'v  r    • 1 

6  '  11  I     10 1 


9        37.. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PabNc  Health  Service 

Cooperative  Agreements  To  Support 
National  Healtti  Promotion  Programs 

The  OfHce  of  Disease  Prevention  and 
Health  Promotion  (ODPFIP)  announces 
its  Cooperative  Agreement  Program  for 
Fiscal  Year  1985  and  solicits 
preapplication  concept  papers  for 
projects  under  this  program. 

Background 

As  mandated  by  Title  XVII  of  the 
Public  Health  Service  Act.  as  amended, 
the  Office  of  Disease  Prevention  and 
Health  Promotion  coordinates  Federal 
and  private  sector  activities  for  health 
promotion  and  disease  prevention. 
ODPHP  works  with  a  variety  of  Federal 
agencies  on  projects  aimed  at 
promulgating  health  promotion  and 
disease  prevention  programming  in 
schools,  worksites,  health  care  settings, 
and  communities.  In  addition.  ODPilP 
works  with  various  non-Federal 
organizations  to  strengthen  private 
sector  involvement  in  health  promotion 
and  disease  prevention  in  these  settings. 

Due  to  signiHcant  changes  during  the 
past  century  in  the  leading  causes  of 
death  as  well  as  an  increase  in 
knowledge  about  specific  risk  factors 
associated  with  morbidity  and  mortality, 
fundamental  changes  are  occurring  in 
the  manner  in  which  the  nation's  health 
problems  are  addressed.  As  a  result, 
important  new  preventive  measures  are 
being  added  to  traditional  approaches 
like  sanitation  and  immunization. 
Among  the  more  significant 
developments  of  the  1970's  was  the 
growth  in  knowledge  and  awareness  of 
how  important  health  promotion  and 
disease  prevention  could  be  in  realizing 
further  reductions  in  unnecessary  death 
and  disability.  For  example,  specific 
behavioral  risk  factors  are  identifiable 
for  the  majur  health  problems 
confronting  Americans,  including  those 
for  heart  disease,  stroke,  and  cancer. 

As  our  understanding  deepens  about 
the  influ^ce  that  personal  behavior  can 
have  on  health  status,  a  significant  effort 
is  developing  to  help  Americans  achieve 
greater  gains  in  the  maintenance  and 
improvement  of  their  health.  It  is  clear 
that  more  emphasis  on  strategies  for 
prevention  of  disease  are  required  by 
both  private  and  the  public  sector  when 
behavior  choice  is  a  factor  in  each  of  the 
ten  leading  causes  of  death. 

In  1979,  the  Surgeon  General  issued  a 
report  on  health  promotion  and  disease 
prevention  entitled  Health  People, 
which  highlighted  the  principal 


preventable  health  problems  facing 
Americans  and  outlined  strategies  that 
might  be  used  to  address  those 
problems.  In  the  report,  prominent 
health  challenges  that  people  face  at 
five  different  life  stages  were  discussed, 
and  specific  goals  for  health 
improvement  to  be  attained  by  1990 
were  established  for  each  life  stage. 

The  Department  of  Health  and  Human 
Services  published  the  document 
Promoting  Health/Preventing  Disease: 
Objectives  for  the  Nation  in  1980.  It 
detailed  specific  objectives  for  the 
nation  to  reach  the  goals  outlined  in 
Healthy  People — 227  objectives  in  all. 
distributed  across  15  areas  which  fell 
into  the  three  broad  categories  of  health 
promotion,  health  protection,  and 
personal  preventive  services.  For 
example,  the  five  areas  identified  as 
targets  for  health  promotion  efforts 
were:  Smoking  and  health;  misuse  of 
alcohol  and  drugs:  nutrition;  physical 
fitness  and  exercise:  and  control  of 
stress  and  violent  behavior.  In  order  to 
meet  the  1990  health  objectives  fur  the 
nation,  it  is  necessary  to  enlist  the 
support  and  commitment  of  groups 
representing  information  sciences, 
worksites,  primary  health  care 
providers,  nutritionists,  community 
organizations,  and  schools.  By  working 
with  national  organizations  that  have 
local  chapters,  affiliates,  or  members, 
ODPHP  will  be  better  able  to  facilitate 
this  process.  ODPMP  seeks  to  extend  the 
reach  of  health  promotion/disease 
prevention  programs  by  working  through 
cooperative  agreements  with  national 
organizations  that  are  in  a  position  to 
influence  programming  in  these  settings. 

The  purpose  of  the  National  Health 
Promotion  Program  is  to  educate  the 
public  about  environmental, 
occupational,  societal  and  behavioral 
factors  which  affect  health  in  order  that 
individuals  may  make  informed 
decisions  about  health  related  behavior. 
It  also  serves  as  a  Federal  focal  point  for 
the  development,  implementation,  and 
coordination  of  programs  that  promote 
good  health  habits  designed  to  prevent 
disease  and  disability.  These  objectives 
are  consistent  with  the  General 
Authorities  set  forth  in  Section  1701(1) 
and  301  of  the  Public  Health  Service 
Act.  Cooperative  agreements  are 
granted  as  part  of  the  National  Health 
Promotion  Program  number  13.990,  as 
described  in  the  Catalog  of  Federal 
Domestic  Assistance.  To  date,  ODPHP 
has  funded  a  total  of  seven  separate 
cooperative  agreements  with  the 
American  Red  Cross,  the  National  Board 
of  YMCA's,  the  National  Coalition  of 
Hispanic  Mental  Health  and  Human 
Services  Organizations,  the  National 
Urban  League,  the  Washington  Business 


Group  on  Health,  the  Workplace  Health 
Fund,  and  the  American  Association  of 
School  Administrators. 

FY  1985  Priorities 

In  support  of  ODPHP's  mandate  to 
help  promote  health  and  prevent  disease 
among  Americans  through  the  oversight 
and  support  of  the  Department  of  Health 
and  Human  Service's  programs  in 
prevention,  ODPHP  works  to  foster 
partnerships  with  the  private  sector  that 
will  further  the  reach  of  health 
promotion  and  disease  prevention 
activities  and  programs.  To  this  end, 
ODPHP  intends  to  establish  cooperativ; 
agreements  in  FY  1985  with  national 
organizations  that  have  constituencies 
whose  concerns  address  the  following 
ODPHP  initiative  areas: 

•  Nutrition  Initiative:  The  Nutrition 
Initiative  works  to  strengthen  the 
Department's  capabilities  and  national 
leadership  in  nutrition  research, 
nutrition  monitoring,  nutrition  ser\'ices 
and  training,  nutrition  education,  food 
safety  and  quality,  and  international 
nutrition.  The  effort  is  overseen  by  the 
DHHS  Nutrition  Policy  Board,  chaired 
by  the  ODPHP  Director,  and  includes 
activities  such  as  the  Interagency 
Committee  on  Human  Nutrition 
Research,  the  Joint  DHHS/USD.A 
Nutrition  Monitoring  Evaluation 
Committee  and  the  development  of  the 
first  Surgeon  General's  Report  on 
Nutrition  and  Health. 

•  Preventive  Services  Initiative:  The 
ODPHP  fosters  the  delivery  of  personal 
preventive  services  in  clinical  settings 
through  its  Preventive  Services 
Initiative,  which  works  with  major 
academic  institutions,  professional 
organizations,  reimbursement  agencies, 
and  scientific  groups  to  identify 
preventive  services  for  hospitals  and 
physicians'  offices  and  to  assess  the 
clinical  and  economic  issues  in  their 
delivery.  Specific  examples  include  the 
1982  National  Conference  on  the  Role  of 
Prevention  in  Medical  Education  and  the 
ongoing  U.S./Canadian  Task  Force  on 
Preventive  Services. 

•  School  Health  Initiative:  ODPHP 
has  cosponsored  with  the  Department  of 
Education  and  Interagency  Committee 
on  Health  Promotion  Through  the 
Schools.  It  also  has  undertaken  the  first 
comprehensive  health-oriented  effort  to 
assess  the  fitness  level  of  school 
children,  fostered  the  development  of  a 
special  review  on  the  use  of  computers 
for  health  education,  and  supported  with 
CDC  a  major  evaluation  of  curricula 
developed  for  school  health  education. 

•  Worksite  Health  Promotion 
Initiative:  Given  the  rising  costs  of 
health  care  as  a  business  expense. 
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employers  have  both  a  special 
opportunity  and  a  special  incentive  to 
enhance  the  health  of  employees  and 
their  families.  The  National  Worksite 
Health  Promotion  Initiative  has 
sponsored  the  following  projects:  the 
first  National  Conference  on  Health 
I*romotion  in  Occupational  Settings 
(1979):  materials  to  assist  in  the 
development  of  programs;  case  studies 
of  the  health  promotion  activities  of 
business  coalitions  and  the  needs  of 
small  businesses;  collaborative  efforts  to 
improve  the  quality  of  evaluation  of 
worksite  health  promotion;  a  national 
survey  of  worksite  health  promotion 
activities:  and  a  project  to  explore  the 
future  of  work  and  health.  The  two 
existing  worksite  cooperative 
agreements  focus  on  expanding 
activities  through  media  and  union 
involvement. 

•  Community  Health  Promotion 
Initiative:  The  National  Health 
Promotion  Program  has  used  media- 
based  efforts  to  mobilize  community 
resources  for  health  promotion. 
Activities  were  addressed  first  to  the 
general  public  through  the  HealthStyle 
campaign,  then  to  mothers  and  children 
through  the  Healthy  Mothers/Healthy 
Babies  program.  Now  attention  is 
directed  to  older  Americans  with  the 
Initiative  on  Health  Promotion  for  the 
Elderly.  This  initiative  is  designed  to  use 
the  fundamental  principles  of  both 
media  marketing  and  community 
organization  to  enhance  the  health 
practices  of  older  people  with  respect  to 
diet,  exercise,  smoking,  and  alcohol  use. 
and  appropriate  use  of  medications  and 
preventive  services. 

•  Health  Information  Initiative: 
Through  the  National  Health 
Information  Clearinghouse  (NHIC), 
ODPHP  is  able  to  respond  directly  to 
requests  for  health  information.  Serving 
both  the  general  public  and  health 
professionals,  NHIC  receives  more  than 
2,000  requests  a  month.  It  answers  these 
in  two  ways:  by  retrieving  information 
from  the  NHIC's  onsite  library  and 
database  or  by  forwarding  requests  to 
other  organizations  for  direct  response. 
In  addition,  the  NHIC  serves  as  a 
resource  for  disseminating  information 
in  support  of  the  various  ODPHP 
initiatives.  NHIC  also  prepares  the 
monthly  DHHS  Prevention  Abstracts, 
which  summarizes  prevention-oriented 
findings  in  the  scientific  literature,  and 
the  DHHS  Prevention  Activities 
Calendar,  which  highlights  major 
prevention  events  for  the  month. 

In  FY  1985,  ODPHP  intends  to  award 
at  least  one  cooperative  agreement  in 
each  of  the  designated  initiative  areas. 

As  further  guidance,  a  list  of 
suggested  project  ideas  for  each 


initiative  area  has  been  included  in 
Appendix  A.  This  list  is  intended  to  be 
suggestive,  not  prescriptive,  and 
applicants  are  encouraged  to  develop 
innovative  proposals  within  the 
specified  initiative  greas  that  are 
appropriate  for  their  constituencies. 

ODPHP  has  identiHed  15  priority  issue 
areas,  that  are  the  focus  for  the  Office's 
work  in  health  promotion  and  disease 
prevention.  The  priority  issue  areas  are: 

•  High  blood  pressure  control 
,  •  Family  planning 

•  Pregnancy  and  infant  health 

•  Immunization 

•  Sexually  transmitted  diseases 

•  Toxic  agent  control 

•  Occupational  safety  and  health 

•  Accident  prevention  and  injury 
control 

•  Fluoridation  and  dental  health 

•  Surveillance  and  control  of 
infectious  diseases 

•  Smoking  and  health 

•  Misuse  of  alcohol  and  drugs 

•  Nutrition 

•  Physical  Rtness  and  exercise 

•  Control  of  stress  and  violent 
behavior 

Organizations  submitting  proposals 
are  strongly  urged  to  focus  their  projects 
on  priority  issues  and  target  populations 
which  are  most  congruent  with  their 
own  organizational  missions  and 
constituencies. 

Objectives 

Under  the  cooperative  agreement 
program,  participating  organizations 
should  advance  the  concepts  of  health 
promotion  and  disease  prevention.  In 
addition,  organizations  should  work  to 
.  stimulate  the  adoption  of  health 
promotion  programs  among  their 
members  and/or  constituents.  Specific 
objectives  for  the  cooperative  agreement 
program  are  as  follows: 

1.  To  stimulate  and  develop  support 
for  health  promotion/disease  prevention 
programming  in  national  organizations 
by: 

•  Providing  support  for  nationally 
coordinated  efforts  to  develop  and 
implement  health  promotion  programs. 

•  Influencing  their  membership  and 
the  individuals  they  serve  about  aspects 
of  lifestyle  that  are  related  to  health 
status,  and 

•  Enhancing  organizational  support 
for  and  involvement  in  the  1990  Health 
Objectives  for  the  Nation. 

2.  To  expand  the  reach  of  health 
promotion/disease  prevention  activity 
and  improve  the  knowledge  of  how 
programs  work  by: 

•  Stimulating  the  development  of 
health  promotion/disease  prevention 
programs/activities  for  populations  not 


now  served  by  health  promotion 
programs, 

•  Stimulating  the  development  of 
health  promotion/disease  prevention 
programs  designed  to  meet  the  special 
health  needs  for  an  organization's 
members, 

•  Increasing  the  number,  improving 
the  quality,  and  expanding  the  scope  of 
health  promotion/disease  prevention 
programs  conducted  by  national 
organizations,  and 

•  Conducting  an  assessment  of  the 
project's  outcomes  during  the  period  of 
support. 

Anticipated  outcomes  of  the 
Cooperative  Agreement  Program  are  an 
increase  in  the  number,  kind,  and 
quality  of  health  promotion  programs 
initiated  and  supported  by  national 
organizations,  especially  for  those 
populations  not  previously  reached. 
Activities  should,  where  possible,  be 
tied  to  the  achievement  of  the 
Objectives  for  the  Nation  set  forth  in 
Promoting  Health/Preventing  Disease: 
Objectives  for  the  Nation. 

Eligibility  Requirements 

In  order  to  be  eligible  to  participate  in 
this  cooperative  agreement,  an 
organization  must  meet  all  of  the 
following  requirements: 

•  Be  a  national,  private  nonprofit 
organization; 

•  Have  a  national  membership,  state/ 
local  chapters,  and/or  affiliates: 

•  Demonstrate  an  understanding  of 
the  current  and  potential  role  of  the 
membership  in  health  promotion  efforts: 

•  Have  in  place  a  variety  of 
communication  mechanisms  that  are 
appropriate  for  influencing  members 
and  other  constituents  to  become 
involved  in  health  promotion/and 
disease  prevention: 

•  Demonstrate  top  level  support 
within  the  organization  for  the  project 
and,  where  appropriate,  demonstrate 
similar  support  from  the  membership; 
and 

Activities  undertaken  by  each 
organization  will  depend  on  the  goals  of 
the  organization,  its  programming  and 
communication  mechansims,  and  the 
potential  its  membership  has  for 
promoting  health  and  preventing 
disease. 

ODPHP  will  be  involved  in  all 
activities  undertaken  as  part  of  the 
cooperative  agreement  program  and 
will: 

•  Provide  up  to  20  percent  of  one 
professional  staff  person  per  year  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement  and  to  coordinate  activities 
between  the  organization  and  ODPHP; 
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•  Make  available  informational  and 
technical  assistance  from  government 
sources,  within  resources  available  and 
as  determined  appropriate  by  the 
project  officer, 

•  Provide  liaison  with  other 
government  and  private  agencies  as 
appropriate:  and 

•  Stimulate  the  exchange  of  ideas  and 
problems  among  cooperative  agreement 
recipients  through  regularly  scheduled 
meetings. 

Project  Nacrativ* 

To  be  considered  for  a  cooperative 

agreement,  organizations  must  submit 
preapplication  concept  papers  using  the 
attached  form  5161-1.  Preapplications 
are  not  to  exceed  ten  double-spaced 
pages  (five  single-spaced)  for  a 
competitive  review  by  a  panel  of  non- 
Federal  and  Federal  experts  and  hy 
ODPHP  staff.  Applicants,  in  writing 
their  narrative,  are  required  to  describe 
the  proposed  project,  provide  an  outline 
of  a  budget,  describe  how  the  project 
information  relates  to  the  budget 
information,  and  set  forth  brief  job 
description(s)  for  proposed  project  staff. 
Applicants  are  strongly  urged  to 
organize  the  narrative  of  their  proposals 
following  the  outline  provided  by  the 
review  criteria. 

Review  Criteria 

Concept  papers  must  demonstrate 
that  the  apphcant  meets  all  the 
eligibility  requirements  hsted  and  must 
concisely  address  the  following  review 
criteria. 

L  Description  of  what  the  organization 
proposes  to  accomplish  and 
demonstrate  the  potential  of  the 
proposed  project  to  make  an  innovative 
and/or  significant  contrillution  to 
national  efforts  to  achieve  the  1990 
disease  prevention  and  health 
promotion  Objectives  for  the  Nation. 
(Review  points — 20) 

II.  Description  of  the  extent  to  which 
the  project  addresses  the  needs  of 
populations  that  have  been  underserved 
by  past  efforts,  the  priority  issues  of  the 
ODPHP  and  the  appropriateness  of  the 
project  for  the  identified  constituency. 
(Review  points — 15) 

III.  Description  of  the  overall  track 
record,  capability  and  commitment  of 
the  organization  to  reaching  and 
influencing  its  membership  or 
constituents  on  programmatic  issues  and 
topics,  and  its  commitment  to 
maintaining  the  health  promotion/ 
disease  prevention  effort  after  the 
funding  period.  (Review  points — 20) 

IV.  Outline  briefly  a  specific,  sound, 
feasible,  and  appropriate  workplan. 
including  a  plan  to  assess  program 
outcomes.  (Review  points — 15) 


V.  Description  of  how  the  organization 
will  provide  the  administrative 
capability  and  staff  expertise  required 
to  successfully  complete  the  proposed 
project.  (Review  points — 15) 

IV.  Outline  briefly  the  project's 
budget,  with  a  clear  financial  or  in-kind 
commitment  of  resources  by  the 
applicant  organization  to  the  support  of 
the  proposed  project,  equivalent  to  a 
minimum  of  20  percent  of  the  project 
costs  (Review  points — 5) 

Review  Process  and  Requests  For  Full 
AppKcatioo 

Upon  receipt  of  preapplications  by 
ODPHP,  they  will  be  screfened  to  assure 
that  all  eligibility  requirements  have 
been  met.  Preapplications  meeting  these 
requirements  will  be  reviewed  by  non- 
Federal  experts  and  Federal  staff  using 
the  criteria  outlined  above.  Based  on  the 
results  of  this  review  and  the  priorities 
of  ODPHP.  the  Director  of  ODPHP  will 
select  projects  for  preparation  by 
applicants  of  detailed  work  plans  and 
budgets.  Those  applicants  whose 
preapplication  concept  papers  are 
selected  for  further  development  will  be 
notified  in  writing  and  a  date  for 
submitting  full  applications  will  be  set. 
Those  whose  preapplications  are  not 
selected  also  will  be  informed  in  writing. 

Upon  receipt  of  full  applications  by 
ODPHP,  they  will  be  reviewed  by  the 
same  non-Federal  experts  and  Federal 
staff  who  reviewed  the  concept  papers. 
The  result  of  their  final  review  will  be 
recommendations  to  the  Director  of 
ODPHP  for  FY  1985  cooperative 
agreement  awards.  ODPHP  intends  to 
make  awards  in  April  1985. 

Period  of  Support 

Contingent  on  the  availability  of  funds 
and  sabsfactory  performance, 
cooperative  agreements  will  be  awarded 
to  national  organizations  for  project 
periods  of  up  to  three  years.  To  obtain 
funding  after  the  initial  12-month  award, 
a  continuation  application  and  approval 
will  be  required  for  each  subsequent 
year.  Continuation  applications  will  not 
be  subjected  to  competitive  review. 
Anticipated  funding  levels  for  FY  1985 
will  be  approximately  $50,000. 
Subsequent  years  will  be  funded  at  a 
similar  level.  It  is  expected  that  eight 
separate  cooperative  agreements  with 
national  organizations  will  be  awarded 
in  FY  1985. 

Terms  and  Conditions  of  the  Award 

The  HHS  Appropriations  Act  requires 
that  recipients  of  funds  share  in  the  cost 
of  activities  supported  by  cooperative 
agreements.  Federal  funds  should  be 
viewed  as  seed  money  to  assist 
organizations  in  the  development  of 


health  pronuitioB  initiatives.  Monies 
allocated  for  cooperative  agreements 
are  not  intended  to  cover  all  of  the  costs 
that  will  be  incurred  in  the  process  of 
completing  the  projects.  Applicants 
should  demonstrate  a  commitment  of 
financial  or  in-kind  resources  to  the 
support  of  proposed  projects  equivalent 
to  a  minimum  of  20  percent  of  their  total 
costs. 

Organizations  participating  in  the 
cooperative  agreement  program  may  use 
awarded  funds  to  support  salaries  of 
individuals  assigned  to  the  project,  the 
development  or  purchase  of  direct 
program  materials,  direct  program- 
related  activities,  or  for  travel  related  to 
the  cooperative  agreement. 

All  award  recipients  will  be  required 
to  submit  quarterly  progress  statements 
in  a  format  and  on  a  schedule  to  be 
determined  after  the  award.  In  addition, 
recipients  will  be  required  to  submit  a 
detailed  summary  report  describing  the 
project  and  its  outcomes  no  later  than  90 
days  after  termination  of  the  period  of 
support. 

Preapplication  Procedures 

1.  All  preapplications  must  be  covered 
by  a  signed  copy  of  PHS  Form  5161-1, 
with  the  required  information  filled  in 
appropriately.  See  Appendix  B  for  Copy 
of  PHS  Form  5161-1. 

2.  All  preapphcations  must  be 
received  aK  the  following  address  no 
later  than  45  days  after  publication  of 
this  notice.  Hand  delivered  applications 
are  accepted  during  the  normal  working 
hours  of  9:00  a.m.  to  5:30  p.m.,  Monday 
through  Friday.  Applications  hand 
delivered  or  postmarked  later  than  45 
days  after  publication  will  be  ineligible. 

3.  Preapplication  packages  should  be 
sent  to:  National  Health  Promotion 
Program,  Office  of  Disease  Prevention 
and  Health  Promotion,  330  "C*"  Street, 
SW.,  Room  2132,  Washington,  DC. 
20201. 

4.  Preapplications  must  be  typed  on 
one  side  of  the  page  only.  They  should 
not  exceed  10  pages  double-spaced  (5 
pages  single-spaced)  plus,  title/cover 
page  and  material  describing  the 
applicant  organization. 

5.  The  original  and  two  copies  of  each 
preapplication  must  be  submitted  to: 
Office  of  Disease  Prevention  and  Health 
Promotion,  2132  Switzer  Building.  330  C 
Street,  S.W.,  Washington.  D.C.  20201, 
Attention  Cheryl  Damberg.  Submitted  of 
4  additional  copies  will  expedite 
processing.  There  is  no  penalty  for  not 
submitting  additional  copies. 

6.  One  copy  of  the  preapplication  must 
be  sent  to  the  applicant's  State  Single 
Point  of  Contact  (SSPOC)  for  review,  as 
required  by  Executive  Order  12372.  The 
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SSPOC  will  have  60  days  starting  from 
the  application  deadline  date  to 
comment  on  preapplications  for  funding 
covered  by  PHS  pro-ams. 

Further  Information 

To  request  a  copy  of  PHS  Form  5161-1 
or  for  further  clarification,  contact: 
Cheryl  Damberg.  (202)  472-5660  or 
James  Harrell.  (202)  245-7611.  Room 
2132  Switzer  Building.  330  C  Street  SW.. 
Washington.  D.C.  20201 

(National  Health  Promotion  Program.  Catalog 
of  Domestic  Assistance  Number  13.990) 

Dated:  December  4. 1984. 
).M.  McGinnis, 

Deputy  Assistant  Secretary  for  Health 
(Disease  Prevention  and  Health  Promotion). 
Assistant  Surgeon  General. 

Appendix  A — Suggested  Project  Ideas 

The  following  ideas  for  cooperative 
agreement  projects  are  meant  to  be 
suggestive,  not  prescriptive. 

For  cooperative  agreements  dealing 
with  the  worksite  health  promotion 
initiative: 

Mechanisms  to  expand  the  reach  of 
worksite  health  promotion  activities  to 
dependents. 

Mechanisms  that  focus  on  improving 
mental  health  and  reducing 
unproductive  and  harmful  reactions  to 
stress  by  helping  individuals  adapt  to 
changes  in  work  environments. 

Mechanisms  to  meet  the  needs  of 
underserved  employee  groups,  such  as 
migrant  farmworkers,  new  immigrants, 
veterans  and  disabled  persons. 

For  cooperative  agreements  dealing 
with  the  school  health  initiative: 

Mechanisms  that  focus  on  extending 
and  evaluating  the  use  of  new 
educational  technologies  in  health 
instruction  and  services. 

Mechanisms  for  the  development  of 
standarized  school  health  records  for 
students. 


Mechanisms  for  emphasizing  that 
"back  to  beisics  in  education"  requires  a 
healthy  school-age  popuiation. 

Programs  to  help  constituencies 
understand  and  lend  support  to 
comprehensive  school  health  educalioa. 

Mechanisms  for  maintaining 
surveillance  of  school  healA  edacation 
and  physical  education  mandates  by 
state  and  local  area. 

For  cooperative  agreements  dealing 
with  the  health  information  initiative: 

Programs  to  supplement  DHHS's 
Health  Promotion  for  the  Elderly 
campaign. 

Prototypes  of  a  health  promotion/ 
disease  prevention  resource  center. 

Continuing  education  for  librarians 
and  information  scientists  in  health 
promotion/disease  prevention  subjects. 

For  cooperative  agreements  dealing 
with  the  Butrition  initiative: 

bnproreraent  of  nutrition  awareness 
and  availability  of  nutritionally  healthy 
meals  in  away-from-home  eating 
estabhshments. 

For  cooperative  agreements  dealing 
with  the  community  health  promotion 
initiative: 

Programs  focused  on  leisure  time  of 
adolescents. 

Mechanisms  to  collect,  analyze  and 
disseminate  exemplary  community  , 
approaches  to  health  promotion  itn  the 
elderly. 

Programs  that  target  health 
promotion/disease  prevention  efforts  to 
racial  and  ethnic  minority  populations 
vulnerable  to  particular  kinds  of  health 
risks. 

Programs  that  addresa  the  health 
promotion/disease  prevention  aspects 
of  city  environments. 

Programs  that  engage  news  and 
entertainment  media  to  expose  women 
to  relevant  hpc;lth  promotion/disease 
prevention  messages. 


For  cooperative  agreements  dealing 
with  the  preventive  services  initiative: 

Educational  and  training  programs 
and  materials  directed  at  health  care 
professionals  focusing  on  recommended 
preventive  servixes  and  their  delivery 
(e.g.,  smoking  cessatioB.  nutrition 
counseling,  stress  reduction  counseling, 
accident  preventioit.  exercise  and 
fitness  counseling 

Educational  prograsifi  on  sexyatly 
transmitted  diseases  targeted  at 
adolescents  for  use  by  medical  offices 
and  outpatient  facilities. 

Educational  programs  targeted  to  low 
income-inner  city  expectant  mothers  to 
improve  prenatal  care. 

Programs  to  collect,  evahjate,  analyze 
and  disseminate  information  oa  issues 
in  defivery  of  preventive  services, 
including  current  knowledge  base, 
barriers  to  effective  preventive  services 
delivery,  innovative  educational 
approaches,  cost  effectiveness/cost 
benefits  of  varied  services. 

For  cooperative  agreements  dealing 
with  cross-cutting  issues: 

Worksite  health  promotion  programs 
for  school  esipioyceB. 

Communitj'-based  media  programs 
which  emphasize  the  importance  of 
healthy  children  as  part  of  "back-to- 
basics"  education  changes. 

Nutrition  programs  at  the  wortcsite, 
with  special  attention  to  worksites  not 
served  by  company  cafeterias. 

Development  and  implementation  of  a 
standard  school  and  medical  office 
health  record  for  recording  preventive 
ser\ice8  and  other  health  information 
for  school-age  children. 

Information  systems  for  collecting, 
storing  and  dtsseminating  preventive 
service  evaluations  and 
recommendatioBS  for  ee^  access, 
referral  and  cross-reference  by 
practitioners  ia  clinical  settings. 

StLUNO  COOC  4««>-17-« 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  668 

Student  Assistance  General  Provisions 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Student  Assistance  General 
Provisions  regulations  for  postsecondary 
institutions  participating  in  the  student 
Hnancial  assistance  programs 
authorized  by  Title  IV  of  the  Higher 
Education  Act  (Title  IV,  HEA  programs). 
These  regulations  are  being  amended  to 
clarify  requirements,  to  reduce 
institutional  administrative  burden,  and 
to  consolidate  defmitions  and  provisions 
common  to  all  the  Title  IV,  HEA 
programs  that  were  previously 
contained  in  individual  program 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  February  11, 1985. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Brian  Kerrigan,  Office 
of  Student  Financial  Assistance,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  (Room  4318.  Regional 
Office  Building  No.  3),  Washington,  D.C. 
20202. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Brian  Kerrigan  or  Ms.  Gail  L. 
Cornish.  Telephone  (202)  472-4300. 
SUPPLEMENTARY  INFORMATION:  On 
December  31, 1980,  the  Student 
Assistance  General  Provisions 
regulations  governing  the  participation 
of  postsecondary  institutions  in  the 
student  financial  assistance  programs 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(Title  IV,  HEA  programs)  were 
published  in  the  Federal  Register.  The 
Title  IV,  HEA  programs  include  the  Pell 
Grant,  Supplemental  Educational 
Opportunity  Grant  (SEOG),  College 
Work-Study  (CWS).  National  Direct 
Student  Loan  (NDSL),  State  Student 
Incentive  Grant  (SSIG).  Guaranteed 
Student  Loan  (GSL).  and  PLUS 
Programs.  Although  these  regulations 
were  final  regulations  implementing 
statutory  amendments  to  Title  IV  of  the 
Higher  Education  Act  by  the  Education 
Amendments  of  1980  (Pub.  L.  96-374), 
comments  were  also  requested. 

These  proposed  regulations  are  being 
issued  in  accordance  with  the 
Department's  deregulation  initiative. 
They  also  reflect  comments  received 
from  the  postsecondary  education 
community  in  response  to  the 
regulations  published  on  December  31. 
1980.  as  well  as  subsequent  amendments 
to  the  Student  Assistance  General 


Provisions  regulations  published  in  the 
Federal  Register  on  April  11,  August  30 
and  October  6. 1983.  These  proposed 
amendments  clarify  requirements, 
reduce  institutional  administrative 
burden  and  consolidate  common  Title 
IV.  HEA  program  definitions  and 
provisions. 

The  following  is  a  discussion  of  the 
proposed  amendments  to  the  Student 
Assistance  General  Provisions 
regulations. 

I.  Subpart  A — Genera! 

Section  668.2 — General  definitions.  A 
"general  definitions"  section  is  proposed 
in  Subpart  A  to  consolidate  definitions 
common  to  all  the  Title  IV,  HEA 
programs  from  the  individual  program 
regulations  in  an  effort  to  ease 
confusion.  This  consolidation  eliminates 
redundancy  in  the  definition  sections  of 
the  program  regulations  and  clarifies 
which  terms  are  common  to  all  the 
programs.  Those  definitions  which  are 
peculiar  to  each  program  remain  in  the 
individual  program  regulations. 

Section  668.3 — Public  or  private 
nonprofit  institution  of  higher  education. 
In  the  current  definition,  a  public  or 
private  nonprofit  institution  of  higher 
education  which  seeks  to  participate 
solely  in  the  GSL  or  PLUS  Program  but 
cannot  be  accredited  or  approved 
because  there  is  no  nationally 
recognized  accrediting  agency  or 
association  qualified  to  accredit  or 
approve  that  type  of  institution,  may  be 
approved  by  a  committee  appointed  by 
the  Secretary.  Although  still  contained 
in  Section  435  of  the  Higher  Education 
Act.  this  provision  is  deleted  in  these 
proposed  regulations.  It  has  been  the 
experience  of  the  Department  that  the 
need  for  such  a  procedure  no  longer 
exists  because  of  the  growth  in  number 
and  type  of  nationally  recognized 
accrediting  agencies  and  associations. 

Section  668.6 — Vocational  school.  For 
purposes  of  the  Student  Assistance 
General  Provisions  regulations,  an 
"institution"  includes  a  public  or  private 
nonprofit  institution  of  higher  education, 
a  proprietary  institution  of  higher 
education,  a  postsecondary  vocational 
institution  and.  in  connection  with 
eligibility  to  participate  in  the  GSL  and 
PLUS  Programs,  a  vocational  school. 

Therefore,  in  order  to  consolidate  the 
four  institutional  definitions  in  one  set 
of  regulations,  the  definition  of  a 
"vocational  school"  is  included  with  the 
other  three  definitions  in  these  proposed 
regulations  and  will  be  deleted  from  the 
GSL  (34  CFR  682-200)  and  PLUS  (34  CFR 
683.10)  Program  regulations  when  they 
are  published.  Two  substantive  changes 
to  the  definition  are  proposed  in  these 
regulations: 


(1)  The  current  definition  requires  that 
a  vocational  school  provide  a  program 
(other  than  by  correspondence)  of  no 
less  then  300  clock  hours  of  instruction 
or^ts  equivalent.  These  proposed 
regulations  specify  a  minimum 
equivalent  of  300  clock  hours  in  terms  of 
semester,  trimester  and  quarter  hours. 
They  propose  that  a  program  be  no  less 
than  eight  semester  or  trimester  hours  or 
12  quarter  hours  at  institutions  using 
credit  hours  to  measure  academic 
progress.  The  300  clock  hour  program 
length  required  to  be  provided  by  a 
vocational  school  is  one-third  as  long  as 
a  "one  year  training  program"  which  is 
defined  to  be  at  least  900  clock  hours,  24 
semester  or  trimester  hours  or  36  quarter 
hours.  Therefore,  it  is  proposed  that  the 
credit  hour  equivalent  of  300  clock  hours 
in  theldefinilion  of  a  vocational  school 
alsdoe  one-third  that  of  the  one  year 
tj^rfning  program  requirement  which  is 

■^ight  semester  or  trimester  hours  or  12 
quarter  hours. 

(2)  In  the  current  definition,  a 
vocational  school  that  cannot  be 

^accredited  or  approved  because  there  is 

i  nationally  recognized  accrediting 
agcrTt^y-ocASBocialion  qualified  to 
approve  that  type  of  institution,  may  be 
approved  by  a  State  approval  agency 
recognized  by  the  Secretary  or  by  a 
committee  appointed  by  the  Secretary. 
Although  still  contained  in  Section  435 
of  the  Higher  Education  Act,  this 
provision  is  deleted  in  these  proposed 
regulations.  It  has  been  the  experience 
of  the  Department  that  the  need  for  such 
a  procedure  no  longer  exists  because  of 
the  growth  in  number  and  type  of 
nationally  recognized  accrediting 
agencies  and  associations. 

Ability  to  benefit  requirements.  The 
institutional  eligibility  requirements  in 
§  668.6  entitled  "Ability  to  benefit '  of 
the  existing  Student  Assistance  General 
Provisions  regulations  are  included  as 
paragraph  (c)  in  the  institutional 
definitions  of  a  public  or  private 
nonprofit  institution  of  higher  education, 
a  proprietary  institution  of  higher 
education,  a  postsecondary  vocational 
institution,  and  a  vocational  school 
(§§  668.3  through  668.6)  in  the  proposed 
regulations. 

The  Secretary  is  aware  that  there  has 
been  some  confusion  concerning  the 
meaning  of  the  ability  to  benefit 
requirements.  This  confusion  resulted 
from  the  discussion  in  the  preamble 
when  the  existing  regulations  were 
published  in  the  Federal  Register  on 
December  31, 1980  (45  PR  86854).  The 
preamble  stated  that: 

*  *  *  Institutions  no  longer  need  to 
document  and  keep  records  for  each  studont. 
An  institution  may  now  satisfy  this 


requirement  if  it  can  demonstrate  that  it  had 
developed  and  consistently  applies  criteria 
for  determining  that  its  students  have  the 
ability  to  benefit  from  the  education  or 
training  it  offers.  Of  course,  however,  the 
institution  must  be  able  to  justify,  upon 
request,  that  the  students  it  admits  have  that 
ability. 

Unless  an  institution  chooses  to 
participate  solely  in  the  GSL  and  PLUS 
Programs,  the  Higher  Education  Act 
permits  an  institution  to  qualify  as  an 
eligible  institution  of  higher  education  if 
it,  inter  alia,  admits  as  regular  students, 
"persons  who  are  beyond  the  age  of 
compulsory  school  attendance  in  the 
State  in  which  the  institution  is  located 
and  who  have  the  ability  to  benefit  from 
the  training  offered  by  the  institution." 
(emphasis  added)  20  U.S.C.  1088(b), 
1088(c)  and  1141(a). 

In  order  to  satisfy  the  statutory  and 
regulatory  requirements,  an  institution 
must  develop  and  consistently  apply 
criteria  for  determining  whether 
students  without  a  high  school  diploma 
or  its  equivalent  have  the  ability  to 
benefit  from  the  education  or  training 
offered.  An  institution  may,  but  is  not 
required  to,  keep  documentation  that 
each  such  student  was  determined  to 
meet  the  ability  to  benefit  criteria  in  his 
or  her  student  financial  aid  or 
admissions  file.  It  was  this  point  that  the 
preamble  to  the  existing  regulations 
published  on  December  31, 1980  did  not 
fully  explain. 

Therefore,  the  requirement  has  been 
modified  in  these  proposed  regulations 
to  clarify  that  an  institution  must  be 
able  to  demonstrate,  upon  request  of  the 
Secretary,  that  is  has  developed  criteria 
for  determining  ability  to  benefit  and 
consistently  applies  that  criteria.  For 
example,  if  an  institution's  ability  to 
benefit  determination  is  based  on 
student's  admission  test  scores,  it  may 
demonstrate  by  means  of  a  centrally* 
maintained  printout  or  listing  of 
students'  test  scores  that  it  applies  its 
criteria. 

Section  668.7 — Definition  of  an 
independent  student.  The  definition  of 
an  "independent  student"  for  purposes 
of  all  the  Title  IV,  HEA  programs 
(except  the  SSIG  Program)  is  codified  as 
§  668.1a  of  the  Student  Assistance 
General  Provisions  regulations.  The 
definition  has  been  redesignated  as 
§  668.7  in  these  proposed  regulations  but 
with  no  substantive  changes. 

Civil  rights  requirements  and  criminal 
penalties.  Section  668.9  of  the  current 
regulations  includes  fa  table  of  the  civil 
rights  statutes  and  regulations  that 
apply  to  institutions  participating  in  the 
Title  IV.  HEA  programs.  This  table  and 
section  is  deleted  in  the  proposed 
regulations  because  the  Secretary 


believes  that  institutions  are  otherwise 
aware  of  the  civil  rights  statutes  and 
regulations  to  which  they  are  subject. 
The  Secretary  is  also  deleting  S  668.10  of 
the  current  regulations  which  merely 
repeat  the  statutory  provisions  of 
section  490  of  the  HEA  concerning 
criminal  penalties. 

II.  Subpart  B — Standards  for 
Participation  in  Title  IV,  HEA  Programs 

This  subpart  has  been  revised  to 
provide  a  more  logical  organization  for 
ease  of  location  and  consistent 
groupings  of  subjects. 

Section  668.12— Institutional 
participation  agreement.  Section  668.12 
(redesignated  S  668.11(d)  of  the  current 
regulations]  concerning  the  written 
agreement  which  institutions  must  enter 
into  with  the  Secretary  to  participate  in 
the  Title  IV,  HEA  programs  (except  the 
SSIG  Program)  is  modified  in  these 
proposed  regulations  for  clarity. 

Section  668.14— Standards  of 
administrative  capability.  Section  668.16 
of  the  current  regulations  is 
redesignated  as  S  668.14  in  these 
proposed  regulations  with  two 
substantive  amendments. 

(1)  Section  668.16(e)  was  published  as 
a  final  rule  in  the  Federal  Register  on 
October  6, 1983,  to  provide  parameters 
for  institutions  to  use  in  establishing 
their  specific  standards  of  satisfactory 
progress  for  the  purposes  of  the  receipt 
of  Title  IV,  HEA  program  assistance. 

As  discussed  in  the  preamble  to  the 
regulations  published  on  October  6, 
1983,  the  concept  of  a  time  frame  in 
which  the  student  must  complete  his  or 
her  educational  objective,  degree  or 
certificate  was  expanded  in  an  effort  to 
more  adequately  measure  quantitative 
progress.  Thus,  S  668.16(e)(3)(ii)  of  those 
regulations  requires  an  institution  to 
establish  a  maximum  time  frame  in 
which  the  student  must  complete  his  or 
her  educational  objective,  degree,  or 
certificate,  and  then  divide  that  time 
frame  into  increments.  At  the  end  of 
each  increment,  S  668.16(e)  requires  the 
institution  to  determine  whether  the 
student  has  successfully  completed  a 
minimum  percentage  of  work.  The 
length  of  the  maximum  time  frame  and 
the  length  of  the  increment  (not  to 
exceed  one  academic  year)  is 
determined  by  the  institution. 

That  section  then  sets  out  a  specific 
method  of  determining  the  minimum 
percentage  of  work  to  be  completed.  It 
requires  that  the  minimum  percentage  of 
work  be  the  number  of  increments 
completed  by  the  student  compared  to 
the  maximum  time  frame  set  by  the 
institution.  For  example,  a 
baccalaureate  degree  granting 
institution  with  a  maximum  time  frame 


of  six  academic  years  might  choose  one 
academic  year  as  the  length  of  its 
increment  for  determining  work 
completed.  A  full-time  student  would 
then  have  to  successfully  complete  at 
least  one-sixth  of  the  work  required  for 
his  or  her  degree  by  the  end  of  the  first 
academic  year,  and  so  on  to  be 
maintaining  satisfactory  progress.  This 
specific  method  of  determining  the 
minimum  percentage  of  work  completed 
was  developed  as  a  reasonable  one  for 
measuring  a  student's  consistent 
quantitative  progress  toward  his  or  her 
goal. 

Since  publication  of  the  final 
regulations,  a  large  number  of  requests 
have  been  received  to  reevaluate  this 
method  for  determining  the  minimum 
percentage  of  work  completed.  These 
commenters  pointed  out  that  although 
the  institution  has  discretion  in 
establishing  the  maximum  time  frame 
and,  to  a  lesser  extent,  the  length  of  the 
increment,  flexibility  in  establishing  the 
minimum  percentage  of  work  completed 
is  also  critical.  They  feel  that  this 
flexibility  is  especially  critical  for 
institutions  that  deal  with  greatly 
diverse  students  and  programs.  The 
commenters  particularly  objected  to  the 
fact  that  the  lack  of  discretion  in  the 
final  regulations  prohibits  an  institution 
from  establishing  a  quantitative 
satisfactory  progress  standard  under 
which  work  could  be  successfully 
completed  at  a  lower  rate  during  a 
student's  early  years  in  postsecondary 
school  since  that  time  serves  as  a 
crucial  period  of  adjustment  for  many 
students. 

In  response  to  these  commenters, 
§  668.16(e)(3)(ii)  of  the  regulations  has 
been  reevaluated.  The  Secretary  agrees 
with  the  commenters  that  an  institution 
should  have  the  discretion  to  establish 
the  minimum  percentage  of  work 
completed  when  establishing  its 
standards  of  satisfactory  progress  in 
order  to  best  take  into  account  its 
student  body  and  programs  offered. 

Therefore,  the  Secretary  is  proposing, 
in  S  668.14(e)(3)  of  these  regulations, 
revisions  to  S  668.16(e)(3).  The  Secretary 
is  revising  that  section  so  that  the 
institution  will  be  required  to  establish  a 
schedule  designating  the  minimum 
percentage  or  amount  of  work  that  a 
student  must  successfully  complete  at 
the  end  of  each  increment  in  order  to 
complete  the  educational  objective, 
degree  or  certification  within  the 
established  maximum  time  frame.  At  the 
end  of  each  increment,  the  institution 
would  then  be  required  to  determine 
that  the  student  had  successfully 
complete'cl  at  least  the  appropriate 
percentage  or  amount  of  work  according 


to  the  Student  Assistance  General 


regulations: 


An  institution  may  now  satisfy  this 
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to  the  schedule.  For  example,  an 
institution  with  a  maximum  time  frame 
of  six  academic  years  and  an  increment 
length  of  one  academic  year  might 
choose  to  establish  the  following  full- 
time  schedule  for  its  baccalaureate 
degree  program  which  requires  120 
credits  for  completion: 


Acadamc  yaan 


io< 
3uoc«ssf(jlly 


1  D     2         3         4         5         8 

tSn    SO       51       72       96     120 


Such  a  schedule;  would  permit  a  student 
to  complete  less  work  during  the  early 
adjustment  increments  than  would  be 
required  in  the  later  academic  years  and 
still  maintain  satisfactory  progress.  Of 
course,  an  institution  may  require  a 
student  to  complete  an  equal  amount  of 
work  in  each  increment. 

It  should  be  noted  that  these  revisions 
were  discussed  in  a  "Dear  Colleague" 
letter  sent  to  all  institutions 
participating  in  the  Title  IV.  HEA 
programs  in  December  1983. 

(2)  The  Secretary  is  concerned  with 
preventing  fraud  and  abuse  in  the  Title 
IV,  HEA  program.  To  that  end,  he  has 
instituted  the  verification  procedures  in 
the  Pell  Grant  Program  and  has 
included,  in  the  current  Student 
Assistance  General  Provisions 
regulations,  the  requirement  that  an 
institution  develop  an  adequate  system 
to  verify  the  consistency  of  all  the 
information  it  receives  about  a  student's 
application  for  Title  IV.  HEA  program 
tunds.  In  furtherance  of  this  concern,  the 
Secretary  is  proposing  to  add  a 
provision  to  the  factors  used  in 
determining  whether  an  institution  has 
administrative  capability.  Section 
§  668.14(g)  in  these  regulations  requires 
an  institution  to  refer  any  instance  in 
which  the  institution  has  reason  to 
believe  that  an  applicant  has  applied  for 
Title  IV,  HEA  program  funds  under  false 
pretenses  to  State  or  local  law 
enforcement  agencies  for  investigation. 
That  section  also  requires  the  reporting 
of  such  referrals  to  the  Secretary. 

SecliO)  r^fi8.15— Additional  factors  for 
evaluating  administrative  capability 
and  financial  responsibility.  Currently, 
the  Secretary  considers  that  an 
institutions  default  rate  on  loans  made 
under  the  GSL,  PLUS  and  NDSL 
Programs  may  be  an  indication  of  the 
institutions  impaired  capability  of 
properly  administering  the  Title  IV,  HEA 
programs.  The  reference  to  the  default 
rates  on  GSL  and  PLUS  loans  in 
connection  with  an  institution's 
administrative  capabiUty  is  deleted  from 
5  668.16  (redesignated  §  668.17)  of  these 
proposed  regulations.  Unlike  the  loans  it 
makes  under  the  NDSL  Program,  an 


institution  does  not  (unless  it  is  also  the 
lender)  have  the  responsibility  for 
servicing  GSL  and  PLUS  loans  received 
for  attendance  at  the  institution. 
Because  of  this  lack  of  direct 
responsibility  and  control,  the  default 
rate  on  GSL  and  PLUS  loans  is  proposed 
to  be  deleted  as  a  possible  indication  of 
an  institution's  impaired  administrative 
capability. 

Section  668.18 — Written  agreements 
betweep  an  eligible  institution  and  an 
ineligible  entity.  This  section 
(redesignated  §  668.19 — Contracting  for 
educational  programs  or  courses)  is 
modified  in  these  proposed  regulations 
to  clarify  existing  policy.  That  is,  the 
eligible  institution  must  take  into 
account  all  courses  taken  by  the  student 
at  both  the  eligible  institution  and  the 
ineligible  entity  (that  are  covered  under 
the  written  agreement)  when 
determining  the  student's  enrollment 
status  and  cost  of  attendance  and  must 
maintain  all  records  regarding  the 
student's  eligibility  for  and  receipt  of 
Title  IV,  HEA  program  assistance. 

Section  666. 19 — Financial  aid 
transcript.  The  provisions  concerning 
the  financial  aid  transcript  requirement 
(redesignated  §  668.14)  are  reorganized 
and  modified  for  clarity  in  §  668  19  of 
these  proposed  regulations. 

Several  amendments  to  the  finHncial 
aid  transcript  requirement  are  included 
in  these  proposed  regulations: 

(1)  Currently,  an  institution  may 
disburse  Title  IV.  HEA  program  funds 
(other  than  GSL  checks  where  the 
institution  is  not  the  lender)  for  only  one 
payment  period  unless  it  receives  a 
financial  aid  transcript  or  a  written 
notice  that  the  transcript  will  not  be  sent 
from  the  in8titution(s)  that  the  student 
previously  attended.  One  amendment  in 
these  proposed  regulations  prohibits  an 
institution  which  participates  in  the  Pell 
Grant  Program  under  the  Alternate 
Disbursement  System  (ADS)  from 
certifying  the  institutional  portion  of  the 
transfer  student's  Pell  Grant  Request  for 
Payment  (ED  Form  304)  before  receiving 
the  transcript  or  notice.  This  amendment 
reflects  current  policy  that  has  not 
previously  appeared  in  regulations. 
Because  ADS  institutions  are  not 
directly  involved  in  the  disbursempnt  of 
Pell  Grant  awards,  the  option  to 
disburse  Pell  Grant  funds  for  one 
payment  period  before  receiving  the 
transcript  or  notice  is  not  applicable  to 
these  institutions. 

(2)  A  new  provision  in  these  proposed 
regulations  prohibits  an  institution  from 
certifying  the  institutional  portion  of  the 
loan  application  under  the  GSL  and 
PLUS  Programs  before  receiving  the 
transcript  or  notice.  A  related 
amendment  requires  information  as  to 


the  amount  of  and  period  covered  by 
each  GSL  and  PLUS  Loan  received  by 
the  student  or  from  which  the  student 
benefited  to  be  included  on  the 
transcript.  When  originally  published  in 
the  Federal  Register  on  September  28. 
1979  (44  FR  56282),  the  financial  aid 
transcript  requirement  prohibited  the 
disbursement  of  a  GSL  before  receipt  of 
the  transcript  or  notice  and  also  called 
for  the  inclusion  of  GSL  information  on 
the  transcript.  Both  of  these  provisions 
were  revoked  when  the  fmancial  aid 
transcript  requirements  was  amended  in 
the  Federal  Register  on  June  24, 1960  (45 
FR  42576).  They  were  revoked  because 
of  the  administrative  problems  affecting 
the  lender  and  guarantee  agency  when  a 
check  was  issued  but  never  released  for 
lack  of  a  transcript  or  notice  and 
because  i^was  hoped  that  attempted 
borrowing  in  excess  of  statutory  GSL 
Loan  limits  and  previous  borrower 
defaults  would  be  discovered  during 
guarantee  agency  processing. 

However,  in  recent  years,  a  serious 
abuse  has  been  discovered  in  the  GSL 
Program  concerning  the  receipt  by 
students  of  loan  amounts  in  excess  of 
the  statutory  maximums.  This  greatly 
increases  program  costs.  This  problem 
occurs  because  each  guarantee  agency 
maintains  its  own  individual  records 
and  no  national  data  base  exists  to 
monitor  statutory  annual  and  aggregate 
GSL  and  PLUS  Loan  limits.  Excessive 
indebtedness  on  the  part  of  students 
also  contributes  to  a  high  default  rate 
which  adds  additional  program  costs  to 
the  Federal  government.  The  proposed 
reporting  of  GSL  and  PLUS  Loan 
information  on  the  transcript  and  the 
prohibition  against  institutional 
certification  of  the  application  until 
receipt  of  the  transcript  or  notice  will 
help  alleviate  the  excessive  loan 
problem  and  reduce  program  costs  by 
providing  an  institution  with  the  transfer 
student's  GSL  and  PLUS  Loan  history 
before  he  or  she  receives  additional 
loans.  By  prohibiting  the  certification  of 
the  GSL  and  PLUS  application  prior  to 
receipt  of  the  transcript  or  notice  rather 
than  the  release  of  a  check  already 
issued  (as  in  the  original  requirement 
published  in  1979),  any  administrative 
problems  for  the  lender  and  guarantee 
agency  are  eliminated. 

Under  current  regulations,  since  a 
student  may  receive  a  GSL  and  PLUS 
Loan  in  a  single  disbursement  covering 
an  entire  academic  period,  a  student  can 
receive  the  full  amount  of  his  or  her  GSL 
and  PLUS  Loan  regardless  of  whether 
the  institution  subsequently  receives  a 
notice  that  the  student  is  in  default  or 
overpayment  status  and  is  ineligible  to 
receive  other  Title  IV,  HEA  program 


regulations  because  the  Secretary 


institution  with  a  maximum  time  frame 


percentage  or  amount  of  work  according 
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funds.  The  provisions  proposed  in  these 
regulations  provide  greater  consistency 
among  the  "Title  IV,  HEA  programs  in 
packaging  aid  for  transfer  students. 
Also,  in  fight  of  the  current  emphasis  on 
the  collection  of  debts  to  the  Federal 
government,  the  financial  aid  transcript 
can  help  to  prevent  further  indebtedness 
by  students  already  in  default  and  gives 
such  students  an  impetus  to  repay 
defaulted  loans  and  overpayments  at 
previous  institutions. 

(3)  Two  new  provisions  are  proposed 
in  §  668.19  to  reduce  institutional 
administrative  burden  as  the  result  of 
comments  from  the  postsecondary 
education  community.  These  provisions 
allow  the  institution  to  disburse  Title  IV. 
HEA  program  funds  to  a  student  for 
more  than  one  payment  period,  and  to 
certify  the  institutional  portion  of  the 
Pell  Grant  Request  for  Payment  (ED 
Form  304)  and  loan  application  under 
the  GSL  and  PLUS  Programs,  without 
the  receipt  of  a  financial  aid  transcript 
or  written  notice  that  it  will  not  be  sent 
if — (A)  The  institution  that  the  student 
previously  attended  is  not  located  in  a 
State:  or  (B)  The  institution  that  the 
student  previously  attended  is  closed 
and  the  information  concerning  the 
receipt  of  Title  IV,  HEA  program 
assistance  at  that  institution  is  not 
available. 

(4)  Under  these  regulations,  it  is 
proposed  that  institutions  need  only 
report  on  the  finacial  aid  transcript  the 
total  amount  of  NKSL  funds  advanced  to 
the  student  for  attendance  at  the 
institution  rather  than  the  amount 
advanced  for  each  award  year  as 
currently  required.  As  noted  in 
comments  by  the  postsecondary 
education  community,  this  change 
reflects  the  delection  of  statutory  NDSL 
award  year  limits  in  the  Education 
Amendments  of  1980  and  reduces 
institutional  adminstrative  burden. 

Section  668.20— Limitation  on  the 
amount  of  remedial  coursewor/i  that  is 
eli;.;il)lo  for  Title  IV,  HE.A  program 
os.s;'.s7f//jre.  A  new  section  (§068.20)  is 
proposed  in  these  regulations  limiting 
the  amount  of  remedial  coursework  that 
may  be  included  when  an  institution  is 
determining  a  students  enrollement 
status  and  cost  of  attendance  under  the 
Title  IV,  HEA  programs.  The  Secretary 
belic\os  that  a  student  who  has  been 
iidmitled  to  a  postsecondary  instifuion 
should  be  sufficiently  prepareijj  for 
postsecondary  coursework  after 
completing  remedial  coursework  that 
equals  one  academic  y.car  of  study. 
Therefore,  it  is  proposed  that  students 
will  be  limited  to  one  academic  year  of 
non-credit  or  reduced  credit  remedial 
work  except  for  courses  that  are  a  part 


of  a  program  of  English  as  a  Second 
Language  Program. 

In  a  strictly  literal  sense,  every 
program  offered  by  an  institution  of 
higher  education,  no  matter  how  basic, 
elementary  or  far  removed  from  the 
educational  level  of  an  eligible 
postsecondary  course  of  study,  can  be 
viewed  as  remedial  program  which  is 
"designed  to  increase  the  ability  of  the 
student  to  pursue  an  undergraduate 
course  of  study  leading  to  that 
certificate  or  degree."  Theoretically,  a 
student  enrolled  in  any  type  of 
"remedial"  program  of  whatever  length 
could  be  viewed  as  eligible  to  receive 
assistance  under  the  Title  IV,  HEA 
programs.  However,  the  Secretary  does 
not  believe  that  the  statutory  scheme  of 
the  Title  IV,  HElA  programs  permits  such 
an  interpretaion. 

The  Title  IV.  HEA  programs  were 
designed  to  provide  flnancial  assistance 
to  students  pursuing  postsecondary 
education.  "Thus,  to  receive  such  aid,  a 
student  must  attend  an  eligible 
institution  of  higher  education.  One  of 
the  criteria  defining  such  an  institution 
is  the  type  of  student  it  admits  as  a 
regular  student.  Such  a  student  must  be 
a  high  school  graduate,  a  GED  recipient 
or  recipient  of  a  similar  degree,  or  must 
be  above  the  age  of  compulsory  school 
attendace  and  with  the  exception  of 
GSL  or  PLUS  Programs,  have  the  ability 
to  benefit  from  the  education  or  training 
offered  by  the  institution  in  its  degree  or 
certificate  programs.  A  remedial 
program  that  becomes  part  of  an  eligible 
program  must  be  viewed  in  this  context. 

A  remedial  program,  by  design,  offers 
instruction  on  less  than  a  postsecondary 
level.  However,  the  purpose  of  the 
remedial  program  is  to  provided  a 
student,  who  is  a  high  schoool  graduate 
or  who  has  the  ability  to  benefit  from 
the  postsecondary  education  program 
provided  by  the  institution,  with  the 
background  and  skills  to  successfully 
complete  that  postsecondary  program. 
Presumably  because  the  student  is  a 
high  school  graduate  or  has  the  ability  to 
benefit  from  the  postsecondary  program, 
the  remedial  program,  if  it  is  to  be 
considered  part  of  an  eligible 
postsecondary  program,  must  have  a 
reasonale  relationship  to  the  eligible 
postsecondary  program  both  in  terms  of 
the  level  or  instruction  provided  and  the 
length  of  the  program.  Therefore,  the 
Secretary  is  proposing  to  limit  eligiblity 
for  remedial  work  to  one  academic  year. 

An  exception  to  the  one  year 
limitation  is  being  proposed  for  courses 
in  English  as  a  second  language  (ESL) 
iiecause  ESL  students  often  have 
complete  mastery  of  logical  thinking, 
communication,  and  reading,  as  well  as 


math  skills  in  their  own  language. 
However,  these  students  do  not  have  the 
ability  to  express  this  knowledge  in 
English.  The  difficulty  of  ESL  courses  is 
often  comparable  to  the  courses  taken 
by  students  who  enroll  in  French  or 
German  language  courses.  ESL  courses 
are  not  designed  to  develop  or  improve 
elementary  and  secondary  educational 
skills,  but  instead  are  designed  to  permit 
a  student  who  already  has  those  skills 
to  pursue  a  postsecondary  education 
through  a  second  language.  These 
students  would  still  be  subjectlo  the 
one-year  limitation  for  any  other  courses 
that  are  remedial  in  nature. 

The  cost  of  attendance  under  the  Pell 
Grant  Program  always  represents  full- 
time  costs  for  a  full  academic  year  as 
described  in  program  regulations  (34 
CFR  Part  690,  Subpart  E).  For  example,  a 
student  who  has  already  completed 
remedial  coursework  equal  to  one 
academic  year  of  study  enrolls  in  two 
courses  for  credit  (six  credits)  and  two 
non-credit  remedial  courses  (equivalent 
to  six  credits).  The  institution  may  only 
consider  such  a  student's  enrollment 
status  to  be  half-time.  The  six  equivalent 
credits  of  the  non-credit  remedial 
courses  which  are  beyond  one  academic 
year  of  study  for  this  student  may  not  be 
included  in  his  or  her  enrollment  status. 
In  addition,  the  costs  for  those  courses 
may  not  be  included  in* determining  this 
student's  cost  of  attendance  under  the 
Campus-Based.  GSL  and  PLUS 
Programs.  Under  the  Pell  Grant  Program, 
the  institution  would  determine  the 
student's  cost  of  attendance  according 
to  the  program  regulations  and  then 
calculate  the  student's  expected 
1  disbursement  from  the  Half-time 
Disbursement  Schedule. 

This  section  also  proposes  to  codify 
existing  policy  under  the  Title  IV.  HEA 
programs  for  determining  the 
equivalency  of  non-credit  or  reduced 
credit  remedial  coursework  in  credit  or 
clock  hours  and  for  treating  non-credit 
or  reduced  credit  remedial  courses  for 
which  a  student  is  receiving  credit 
toward  a  high  school  diploma  or  the 
recognized  equivalent  of  a  high  school 
diploma. 

Section  668.21— Treatment  of  Pell 
Grant.  SEOG  and  NDSL  Program  funds 
if  recipient  withdraws,  drops  out  or  is 
expelled  before  his  or  her  first  day  of 
class.  Under  the  Pell  Grant,  SEOG  and 
NDSL  Programs,  an  institution  has  the 
option  of  disbursing  funds  to  students 
who  have  registered  but  have  not  yet 
begun  attending  classes.  A  new  section 
is  proposed  in  these  regulations  which 
represents  the  existing  policy  for  the 
treatment  of  such  funds  if  the  student 
never  begins  attending  classes.  If  a 


proposea  regulations.  Unlike  the  loans  it 
makes  under  the  NDSL  Program,  an 


transcript  or  notice.  A  related 
amendment  requires  inrormation  as  to 


overpayment  status  and  is  ineligible  to 
receive  other  Title  IV.  HEA  program 
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student  officially  withdraws,  drops  out 
or  is  expelled  before  his  or  her  Grst  day 
of  class  of  a  payment  period,  this 
section  requires  that  all  funds  disbursed 
to  the  student  by  check  or  by  credit  to 
his  or  her  account  under  the  Pell  Grant. 
SEOG  and  NDSL  Programs  for  that 
payment  period  be  considered  an 
overpayment.  The  institution  must 
return  the  overpayment  to  the 
appropriate  programs  since  the  student 
who  withdraws,  drops  out  or  is  expelled 
prior  to  attending  classes  never  actually 
becomes  eligible  fw  those  funds.  A 
student  is  considered  to  have  dropped 
out  before  the  Hrst  day  of  class  if  the 
institution  is  unable  to  document  the 
student's  attendance  at  any  class  during 
the  payment  period  regardless  of 
whether  the  student  was  registered.  The 
new  section  will  replace  i  690.78(c)  of 
the  Pell  Grant  Program  regulations  (34 
CFR  Part  690)  and  codify  a  policy  under 
the  SEOG  and  NDSL  Programs  which 
has  not  previously  appeared  in 
regulations. 

Section  668^— Distribution  formula 
for  institutional  refunds  and  for 
repayments  of  disbursements  made  to 
the  student  for  non-institutional  costs. 
The  provisions  oonceming  the 
distribution  of  refunds  and  repayments 
(redesignated  S  668.21)  are  reorganized 
and  modified  for  clarify  in  these 
proposed  regulations. 

As  a  result  of  comments  and  inquiries 
from  the  postsecondary  education 
community,  five  new  provisions  are 
included  in  this  section  for  greater 
clarity.  A  sixth  proposed  provision  is 
intended  to  reduce  costs  and  potential 
abuse  of  the  Title  FV,  HEA  programs. 
Although  the  first  five  of  the  following 
provisions  have  not  previously  appeared 
in  regulations,  they  do  represent  existing 
policy. 

(1)  Proposed  paragraph  (a)(2)  of 
S  668.22  set  out  a  definition  of 
"institutional  refund"  for  purposes  of 
this  section.  This  provision  is  included 
in  response  to  inquiries  for  the 
postsecondary  education  community  to 
clarify  that  the  term  "refund"  as  used  in 
this  section  does-not  differ  from  its 
common  everyday  usage.  An 
institutional  refund  means  the  amount 
paid  for  institutional  charges  by 
financial  aid  and/or  cash  payments 
minus  the  amount  retained  by  the 
institution  for  the  student's  actual  period 
of  enrollment  upon  which  the  refund  is 
based.  The  amount  retained  by  the 
institution  for  the  student's  actual  period 
of  enrollment  is,  of  course,  calculated 
according  to  the  institution's  refund 
policy.  ^ 

For  example.  $1,000  has  been  paid  for 
institutional  charges  ($250  by  financial 
aid  and  $750  by  a  cash  payment  from 


the  student)  and,  according  to  the 
institution's  refund  policy,  $500  is  the 
amount  to  be  retained  by  the  institution 
for  the  student's  actual  period  of 
enrollment.  The  refund  amount  to  which 
the  distribution  formula  in  %  668.22 
would  be  applied  is  $500  ($1,000  paid — 
$500  retained).  However,  if  only  the  $250 
of  financial  aid  had  been  paid  for 
institutional  charges  and,  according  to 
the  institution's  refund  policy,  $500  is 
the  amount  to  be  retained  by  the 
institution  for  the  student's  actual  period 
of  enrollment,  there  is  no  refund  amount 
since  the  student  still  owes  $250  to  the 
institution.  Section  {  668.22  would  not 
be  applicable  in  this  situation. 

(2)  Proposed  paragraphs  (a)(3),  (a)(4) 
and  (b)(3)  are  included  in  %  668.22  of 
these  proposed  regulations  to  clarify 
that  the  portion  of  the  institutional 
refund  or  overpayment  repaid  by  the 
student  that  the  institution  must  return 
to  the  Title  IV.  HEA  programs  is  the 
lesser  of  either  the  amount  of  assistance 
received  under  the  Title  IV,  HEA 
program(s)  for  the  payment  period  or  the 
amount  obtained  by  multiplying  the 
refund  or  the  repayment  by  the 
appropriate  fraction  in  the  regulations. 
'This  provision  ensures  that  the  total 
amount  of  the  institutional  refund  or  the 
repayment  returned  to  the  Title  IV,  HEA 
programs  is  never  more  than  the  student 
received  from  those  programs. 

(3)  For  purposes  of  this  section  only,  a 
definition  of  a  "payment  period"  under 
the  CSL  and  PLUS  Programs  is  included 
in  S  668.22(c)  of  these  proposed 
regulations.  Generally,  the  term 
"payment  period"  is  not  used  in 
connection  with  the  GSL  and  PLUS 
Programs  since  most  loans  are  made 
and  disbursed  for  an  entire  academic 
period  to  be  covered  by  the  loan. 
However,  for  simplicity  and  consistency 
in  determining  the  amount  of  the  GSL  or 
PLUS  loan  to  be  used  in  the  numerator 
and  denominator  of  the  refund 
distribution  fraction,  the  same  definition 
of  a  payment  period  used  under  the 
Campus-Based  Programs  (34  CFR  Parts 
674,  675  and  676)  is  proposed,  as  under 
existing  policy,  for  use  under  the  GSL 
and  PLUS  Programs.  That  is,  a  payment 
period  under  the  GSL  and  PLUS 
Programs  is  defined  in  these  proposed 
regulations  to  be  a  semester,  trimester 
or  quarter  or  at  institutions  not  using 
such  academic  periods,  the  period 
between  the  beginning  and  the  mid- 
point or  between  the  midpoint  and  the 
end  of  the  academic  year.  For  purposes 
of  the  refund  distribution  fraction  then, 
the  amount  of  the  GSL  or  PLUS  loan 
considered  to  be  awarded  for  the 
payment  period  and  used  in  the  fraction 
is  that  proportionate  amount  of  the  loan 
corresponding  to  the  number  of  payment 


periods.  For  example,  if  the  academic 
period  for  which  a  GSL  or  PLUS  Loan  is 
received  by  a  student  is  three  quarters, 
one-third  of  the  total  loan  amount  is 
considered  to  have  been  awarded  for 
each  payment  period  and  should  be 
used  in  the  numerator  and  denominator 
of  the  refund  distribution  fraction. 

(4)  Proposed  paragraph  (d)(1)  of 

S  668.22  clarified  that  no  amount  of  the 
Title  IV,  HEA  program  portion  of  the 
refund  or  the  overpayment  may  be 
allocated  to  the  CWS  Program. 

(5)  Proposed  paragraph  (d)(2)  of 

§  668.22  clarifies  that  no  amount  of  the 
Title  IV.  HEA  program  portion  of  the 
overpayment  may  be  allocated  to  the 
GSL  or  PLUS  Program. 

(6)  Currently,  under  GSL  and  PLUS 
Program  regulations  (34  CFR  Parts  682 
and  683),  the  institution  must  return  the 
amount  of  the  Title  IV.  HEA  program 
portion  of  the  refund  allocated  to  those 
programs  to  the  borrower's  lender 
within  40  days  of  the  date  that  the  * 
student  withdraws,  drops  out  or  is 
expelled.  It  it  proposed  in  paragraph 
(d)(5)  of  9  668.22  that  the  institution 
must  return  the  amount  of  the  Title  IV. 
HEA  program  portion  of  the  refund 
allocated  to  the  Title  IV,  HEA  programs 
other  than  the  CWS,  GSL  and  PLUS 
Programs  to  the  appropriate  program 
account(s)  within  30  days  of  the  date 
that  the  student  withdraws,  drops  out  or 
is  expelled.  It  is  also  proposed  in 
paragraph  (d)(6)  of  this  section  that  the 
institution  must  return  the  amount  of  the 
Title  IV.  HEA  program  portion  of  the 
overpayment  allocated  to  the  Title  IV. 
HEA  programs  other  than  the  CWS.  GSL 
and  PLUS  Programs  to  the  appropriate 
program  account(s)  within  30  days  of  the 
date  that  the  student  repays  the 
overpayment.  These  two  proposed 
provisions  are  intended  to  reduce 
potential  abuse  of  Title  IV,  HEA 
program  funds,  allow  for  the  prompt 
reawarding  of  returned  SEOG  and  NDSL 
funds  to  other  eligible  students  and 
provide  consistent  treatment  of  such 
funds  among  all  the  Title  IV,  HEA 
programs.  The  time  in  which  funds 
allocable  to  the  GSL  and  PLUS  Programs 
must  be  returned  to  the  borrowers 
lender  with  be  reduced  from  40  days  to 
30  days  when  the  GSL  and  PLUS 
Program  regulations  are  republished. 

Section  668.23 — Audits,  records  and 
examination.  Several  amendments  are     • 
made  in  S  ^68.23  (redesignated  §  668.12) 
of  these  proposed  regulations  for  the 
purposes  of  consolidation  and 
clarification.  Parallel  requirements 
concerning  access  to  records  for  Federal 
audits,  biennial  non-Federal  audits,  and 
t!ie  submission  of  audit  reports  are 
currently  in  the  individual  Title  IV.  HEA 


work  except  for  courses  that  are  a  part         communication,  and  reading,  as  well  as        never  begins  attending  classes.  If  a 
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program  regulations.  These 
requirements  are  consolidated  in 
S  668.23  of  these  proposed  regulations. 
These  requirements  will  be  deleted  from 
the  individual  program  regulations  when 
they  are  republished. 

Section  668.24— Audit  exceptions  and 
repayments.  The  time  in  which  an 
institution  must  repay  improperly  spent 
funds  changed  in  S  666.24  (redesignated 
S  668.13)  of  these  proposed  regulations 
from  60  days  to  30  days  to  conform  to 
the  instructions  in  the  revised  Office  of 
Management  and  Budget  (OMB)  Circular 
A-50  issued  on  September  29. 1982. 
Paragraph  (c)  of  this  section  is  a 
reiteration  of  the  recently  pubHshed 
Notice  of  Proposed  Rulemaking 
implementing  the  interest  assessment 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  and  the  revised 
OMB  Circular  A-50. 

Section  688.25 — Loss  of  institutional 
eligibility.  The  provisions  concerning 
the  loss  of  institutional  eligibility 
(redesignated  S  668.20)  are  modified  in 
S  688.25  of  these  proposed  regulations  to 
clarify  their  applicability  to  an 
institution's  loss  of  eligibility  for  any 
reason.  In  addition,  the  definition  of  the 
term  "commitment"  in  reference  to  an 
institution's  loss  of  eligibility  has  been 
transferred  from  Subpart  G  to  this 
section  to  clarify  its  use  when  an 
institution  loses  its  eligibility  for  any 
reason,  including  termination  under 
Subpart  G. 

III.  Subpart  C— Statement  of 
Educational  Purpose  and  Selective 
Service  Registration  Requirements 

Because  of  their  specific  applicability 
to  student  eligibility  for  all  the  Title  IV. 
HEA  programs,  a  separate  subpart  was 
established  in  these  proposed 
regulations  for  the  provisions  under 
which  a  student  must  file  a  Statement  of 
Educational  Purpose  and  a  Statement  of 
Registration  Compliance,  as  well  as 
verify  his  registration  with  Selective 
Service,  if  required.  The  provisions 
relating  to  student  consumer  information 
requirements  are  included  in  these 
proposed  regulations  as  Subpart  D. 

Section  668.32— Statement  of 
Educational  purpose.  To  eliminate 
redundancy  in  the  program  regulations, 
the  provision  that  a  student  must  file  a 
Statement  of  Educational  Purpose  to  be 
eligible  for  any  Title  IV.  HEA  program 
assistance  was  published  in  the  Federal 
Register  as  S  668.23  of  the  Student 
Assistance  General  Provisions 
regulations  on  April  11. 1983.  This 
provision  has  been  redesignated  as 
S  668.32  in  these  proposed  regulations 
with  a  clarification  that,  under  the  GSL 
or  PLUS  Program,  the  statement  must  be 
filed  with  the  student's  lender.  This 


provision  will  be  deleted  from  the 
individual  program  regulations  when 
they  are  republished. 

Section  668.33— Statement  of 
registration  compliance,  through 
§  668.37— Record  retention 
requirements.  An  amendment  to  the 
Military  Selective  Service  Act  mandates 
that  any  student  who  is  required  to  be 
registered  with  Selective  Service  and 
fails  to  register  is  ineligible  for  Title  IV, 
HEA  program  assistance.  Provisions 
implementing  this  requirement  were 
published  in  the  Federal  Register  as 
§S  668.23  through  6'^8.28  of  the  Student 
Assistance  General  Provisions 
regulations  on  April  11, 1983.  These 
provisions  have  been  redesignated  as 
§§  668.33  through  668.37  in  these 
proposed  regulations  with  minor 
clarifications  but  without  substantive 
changes. 

In  the  preamble  to  the  Student 
Assistance  General  Provisions 
regulations  published  in  the  Federal 
Register  of  April  11. 1983,  48  FR  15578, 
the  Secretary  postponed  to  award  year 
1985-86,  the  requirement  that  an 
institution  verify  a  student's  statement 
that  he  registered  with  the  Selective 
Service.  Moreover,  the  Secretary 
indicated  that  the  education  Department 
would,  through  site  visits  at  institutions, 
verify  a  student's  registration  status. 
The  Secretary  further  stated: 

The  Secretary  plans  to  evaluate  the  results 
of  this  method  of  verification  of  registration 
during  the  1984-85  academic  year.  Should  the 
Secretary  and  the  Director  find  that  college 
students  are  in  compliance  with  the 
registration  requirements  of  the  Military 
Selective  Service  Act.  the  Secretary  and  the 
Director  will  review  the  compliance  process 
set  forth  in  i  668.26.  If  the  Secretary  and  the 
Director  determine  that  the  requirements  are 
not  necessary,  the  Secretary,  with  the 
concurrence  of  the  Director,  may  amend  or 
revoke  i  668.26. 

As  a  result  of  this  evaluation,  the 
Secretary  found  an  extremely  high 
degree  of  compliance  with  the 
registration  requirement.  Therefore,  the 
Secretary  seeks  comments  on  the 
following  proposal  that  is  not  included 
in  the  text  of  the  proposed  regulation: 

Eliminate  the  requirement  that 
students  who  state  that  they  have 
registered  with  Selective  Service  on 
their  Statement  of  Registration 
Compliance,  document  and  verify  that 
registration. 

After  the  publication  of  the  Student 
Assistance  General  Provisions  i 

regulation  in  the  Federal  Register  of    ^ 
April  11, 1983,  the  Secretary  received 
comments  from  student  financial 
assistance  administrators  at  various 
institutions  questioning  the  need  for  a 
student  to  sign  a  Statement  of 


Registration  Compliance  if  the 
administrator  can  determine  that  the 
student  is  not  required  to  register.  e.g.. 
the  student  is  a  woman.  The 
administrators  also  questioned  whether 
it  is  necessary  for  a  student  to  sign  a 
Statement  of  Registration  Compliance     .^ 
each  year  at  an  institution  if  the 
institution  already  had  that  student's 
Statement  on  file  from  a  previous  year. 
In  response  to  these  comments,  the 
Secretary  seeks  comments  on  the 
following  two  proposals  that  are  not 
included  in  the  text  of  the  proposed 
regulations: 

1.  Modify  the  requirement  that  all 
students  must  sign  the  Statement  of 
Registration  CompHance  to  permit  an 
institution  the  option  of  not  requiring  a 
student  to  sign  that  Statement  if  the 
institution  can  determine  that  the 
student  is  exempt  from  registration  (for 
example,  if  the  student  is  female  or  out 
of  the  age  range  forregistration). 
However,  if  the  institution  does  not 
require  a  student  to  sign  the  Statement 
because  it  determined  that  the  student 
was  exempt  from  the  registration 
requirement  and  the  institution  is 
incorrect  in  its  determination,  the 
institution  will  become  liable  for  any 
Title  IV.  HEA  program  funds  paid  to  the 
student. 

2.  Modify  the  requirement  that  a 
registered  student  file  a  Statement  of 
Registration  Compliance  each  award 
year  to  permit  an  institution  the  option 
of  collecting  the  Statement  once  from 
that  student  when  he  first  receives  Title 
IV.  HEA  program  funds  at  that 
institution. 

IV.  Subpart  D — Student  Consumer 
Information  Services 

The  provisions  relating  to  student 
consumer  information  requirements  are 
included  in  these  proposed  regulations 
as  Subpart  D.  which  is  currently 
reserved.  Section  numbers  of  these 
provisions  have  been  redesignated  to 
accommodate  their  transfer  to  Subpart 
D  from  Subpart  C. 

Section  668.44 — Institutional 
information.  There  is  no  requirement  in 
Section  485  of  the  Higher  Education  Act 
that  an  institution's  consumer 
information  provide  a  discussion  of 
whether  instructional  or  other  physical 
facilities  are  readily  accessible  for 
handicapped  students.  Therefore,  the 
requirement  to  provide  such  information 
has  been  deleted  from  this  section 
(redesignated  §  668.35]  as  recommended 
by  the  postsecondary  education 
community  in  comments. 


insiitutional  charges  (S250  by  tmancial 
aid  and  $750  by  a  cash  payment  from 


IS  that  proportionate  amount  of  the  loan 
corresponding  to  the  number  of  payment 
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V.  Subpart  F — Misrepresentation 

Subpart  F  in  these  proposed 
regulations  concerning  institutional 
misrepresentation  is  reorganized  for 
greater  clarity  but  without  substantive 
revisions.  In  addition,  some  section 
numbers  are  redesignated  to 
accommodate  this  reorganization. 

VI.  Subpart  G — Hne.  Limitation, 
Suspension  and  Tetminatioo 
Proceedings 

Final  Student  Assistance  General 
Provisions  regulations  were  published  in 
the  Federal  Register  on  October  6, 1983, 
which  corrected  procedural  deficiencies 
and  emphasized  fairness,  efficiency,  and 
participant  satisfaction  in  actions  to 
flne,  limit,  suspend  and  terminate 
postsecondary  institutions.  Although 
some  section  numbers  have  been 
redesignated,  there  are  no  substantive 
changes  in  these  proposed  regulations 
from  the  regulations  published  on 
October  6. 1983. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291. 

They  are  classified  as  non-major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulatory  Flexibility  Act  Certincation 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

These  proposed  regulations  are  being 
issued  as  a  result  of  a  review  by  the 
Department  to  anlayze  regulatory 
burdens  and  identify  opportunities  for 
deregulation.  They  clarify  or  delete 
provisions  in  the  previous  Student 
Assistance  General  Prpvisions 
regulations  which  created  excessive 
administrative  burden  for  participating 
postsecondary  institutions.  To  ease 
confusion,  these  proposed  regulations 
also  consolidate  certain  definitions  and 
provisions  common  to  all  the  Title  IV, 
HEA  programs  that  were  previously 
contained  ii\  individual  program 
regulations.  Some  additional  provisions 
are  included  in  response  to  comments 
from  the  pKistsecgndary  education 
community  and  program  experience. 
Although  small  entities  participating  in 
the  Title  IV,  HEA  programs  will  be 
affected  by  the  revised  regulations,  the 
revisions  will  not  have  a  significant 
economic  impact  on  the  small  entities 
affected. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 


regarding  these  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
document.  All  comments  submitted  on 
or  before  February  11, 1985  will  be 
considered  before  the  Secretary  issues 
final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4318,  ROB-3,  7th  and  D  Streets  SW., 
Washington,  D.C.  20202,  between  the 
hours  of  8:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act,  and  their 
overall  requirements  of  reducing 
regulatory  burden,  public  comment  is 
especially  invited  on  further  opportunity 
to  reduce  regulatory  burden  in  these 
proposed  regulations. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
proposed  regulations  in  Section  34  CFR 
668.6.  668.11,  668.14,  668.15  will  be  sent 
to  OMB  for  review  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511). 

Comments  concerning  information 
collection  requirements  only  should  be 
addressed  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
17th  and  Pennsylvania  Avenue,  NW., 
Washington.  D.C.  20503.  Attention:  Desk 
Officer  for  the  U.S.  Department  of 
Education. 

All  other  comments  regarding  these 
proposed  regulations  should  be  sent  to 
the  Department  of  Education  at  the 
address  given  at  the  beginning  of  this 
preamble. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs — education.  Loan  programs — 
education,  Student  aid. 


Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the  line 
fuliowing  each  substantive  provision  of  these 
proposed  regulations. 

Dated:  December  6. 1984. 
T.H.Bell. 
Secretary  of  Education. 

(Catalogue  of  Federal  Domestic  Assistance 
Numbers:  Supplemental  Educational 
Opportunity  Grant  Program.  84.007; 
Guaranteed  Student  Loan  Program,  84.032; 
PLUS  Program.  84.032;  College  Work-Study 
Program,  84.033:  National  Direct  Student 
Loan  Program,  84.038:  Pell  Grant  Program, 
84.063:  State  Student  Incentive  Grant 
Program,  84.069) 

The  Secretary  proposes  to  revise  Part 
668  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

Sut>part  A — General 

Sec. 

668.1  Scope. 

668.2  General  definitions. 

668.3  Public  or  private  nonprofit  institution 
of  higher  education. 

668.4  Proprietary  institution  of  higher 
education. 

668.5  Postsecondary  vocational  institution. 

668.6  Vocational  school. 

668.7  Definition  of  an  independent  student. 

Subpart  B— Standards  for  Participation  in 
Title  IV,  HEA  Programa 

668.11  Scope. 

668.12  Institutional  participation  agreement. 

668.13  Factors  of  financial  responsibility. 

668.14  Standards  of  administrative 
capability. 

668.15  Additional  factors  for  evaluating 
administrative  capability  and  financial 
responsibility. 

668.16  Federal  interest  in  Title  IV,  HEA 
program  funds. 

668.17  Change  in  ownership  resulting  in  a 
change  in  control. 

668.18  Written  agreements  between  an 
eligible  institution  and  an  ineligible 
entity. 

668.19  Financial  aid  transcript. 

668.20  Limitation  on  the  amount  of  remedial 
coursework  that  is  eligible  for  Title  IV, 
HEA  program  assistance. 

668.21  Treatment  of  Pell  Grant.  SEOG  and 
NDSL  Program  funds  if  the  recipient 
withdraws,  drops  out  or  is  expelled 
before  his  or  her  first  day  of  class. 

668.22  Distribution  formula  for  institutional 
refunds  and  for  repayments  of 
disbursements  made  to  the  student  for 
non-institutional  costs. 

668.23  Audits,  records  and  examination. 

668.24  Audit  exceptions  and  repayments. 

668.25  Loss  of  institutional  eligibility. 

Sul>part  C— Statement  of  Educational 
Purpose  and  Selacttve  Service  Registration 
Requiren>ent8 

668.31  Scope. 

668.32  Statement  of  educational  purpose. 


filed  with  the  student's  lender.  This  student  to  sign  a  Statement  of 
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Sec. 

668.33  Statement  of  registration  compliance. 

668.34  Model  statement  of  educational 
purpose  and  registration  compliance. 

668.35  Verification  of  registration 
compliance  for  academic  years  beginning 
on  or  after  July  1, 1985. 

668.36  Notirication  and  administrative 
review. 

668.37  Record  retention  requirements. 

Subpart  D — Student  Consumer  Information 
Services 

668.41  Scope  and  special  deftnitiun. 

668.42  Preparation  and  dissemination  of 
materials. 

668.43  Financial  assistance  information. 

668.44  Institutional  information. 

668.45  Availability  of  employees  for 
information  dissemination  purposes. 

Subpart  E— (Reserved] 

Subpart  F — Misrepresentation 

(kifl.ei  Scope  and  special  definitions. 

6(i8.62  Nature  of  educational  program. 

668.63  N:iture  of  financial  charges. 

668.(>4  Employability  of  graduates. 

6«8.65  Procedures. 

Subpart  G — Fine,  Limitation,  Suspension 
and  Termination  Proceedings 

668.71  Scope  and  special  definitions. 

668.72  Standard  of  conduct. 

668.73  Emergency  action. 

668.74  Fine  proceedings. 

668.75  Suspension  proceedings. 

668.76  Limitation  or  termination 
ptoceedings. 

668.77  Pre-hearing  conference. 
668  78     Hearing  on  the  record. 

668.79    Authority  and  responsibilities  of  the 

administrative  law  judge. 
(>68.80    Initial  and  final  decisions — Appeals. 

068.81  Verification  of  mailing  and  receipt 
dates. 

668.82  Fines. 
r<68.83    LimltHtion. 
608.84    Termination. 

6<>8.85     Reimbursemnnts.  refunds  and  offsets. 
668.66    Reinstatement  after  termination. 
068.87    Removal  of  limitation. 

Authority:  S.-ctions  435.  481.  485.  487  and 
1J01  of  the  Higher  Education  Act  of  1905.  as 
amended;  20  U.S.C.  1085, 1088. 1091. 1()92. 
1l»4and  1141. 

Subpart  A — General 
§668.1     Scope. 

(a)  This  part  establishes  general  rules 
that  apply  to  an  institution  that 
participates  in  any  student  financial 
assistance  program  authorized  by  Title 
IV  of  the  Higher  Education  Act  of  1965, 
HS  amended  (Title  IV,  HEA  program). 

(b)  As  used  in  this  part,  an 
"institution"  includes — 

(1)  A  public  or  private  nonprofit 
institution  of  higher  education  as 
defined  in  S  668.3: 

(2)  A  proprietary  institution  of  higher 
education  as  defined  in  8  668.4; 

(3)  A  postsecondary  vocational 
institution  as  defined  in  §  668.5;  and 


(4)  A  vocational  school  as  defined  in 
§  668.6. 

(c)  The  Title  IV,  HEA  programs 
include — 

(1)  The  Pell  Grant  Program  (20  U.S.C. 
1070a;  34  CFR  Part  690); 

(2)  The  Supplemental  Educational 
Opportunity  Grant  Program  (SEOG)  (20 
U.S.C.  1070b;  et  seq.:  34  CFR  Part  676): 

(3)  The  State  Student  Incentive  Grant 
Program  (SSIG)  (20  U.S.C.  1070c  et  seq.; 
34  CFR  Part  692); 

(4)  The  Guaranteed  Student  Loan 
Program  (GSL)  (20  U.S.C.  1071  et  seq.:  34 
CFR  Part  682); 

(5)  The  PLUS  Program  (20  U.S.C.  1078- 
2;  .34  CFR  Part  683): 

(6)  The  College  Work-Study  Program 
(CWS)  (42  U.S.C.  2751  et  seq.:  34  CFR 
Part  675);  and 

(7)  The  National  Direct  Student  Loan 
Program  (NDSL)  (20  U.S.C.  1087aa  et 
seq.;  34  CFR  Part  674). 

(20  U.S.C.  1070  e/  seq.) 

§  668.2    General  definitions. 

The  following  definitions  apply  to  all 
Title  IV.  HEA  programs: 

Academic  year  (a)  A  period  of  time  in 
which  a  full-time  student  is  expected  to 
complete  the  equivalent  of  at  least  two 
semesters,  two  trimesters  or  three 
quarters  at  an  institution  which 
measures  academic  progress  in  credit 
hours  and  uses  a  semester,  trimester  or 
quarter  system; 

(b)  A  period  of  time  in  which  a  full- 
time  student  is  expected  to  complete  at 
least  24  semester  hours  or  36  quarter 
hours  at  an  institution  which  measures 
academic  progress  in  credit  hours  but 
does  not  use  a  semester,  trimester  or 
quarter  system;  or 

(c)  At  least  900  clock  hours  at  an 
institution  which  measures  academic 
progress  in  clock  hours. 

(20  U.S.C.  1088) 

Act;  Title  IV  of  the  Higher  Education 
Act  (HEA)  of  1965,  as  amended. 

Award  year  The  period  of  time  from 
luly  1  of  one  year  through  June  30  of  the 
following  year. 

Campus-Based  Programs:  (a)  The 
National  Direct  Student  Loan  Program 
(NDSL)  (34  CFR  Part  674): 

(b)  The  College  Work-Study  Program 
(CWS)  34  CFR  Part  675);  and 

(c)  The  Supplemental  Educational 
Opportunity  Grant  Program  (SEOG)  (34 
CFR  Part  676). 

Clock  hour  The  equivalent  of — 

(a)  A  50  to  60  minute  class,  lecture  or 
recitation: 

(b)  A  50  to  60  minute  faculty 
supervised  laboratory,  shop  training,  or 
internship;  or 

(c)  60  minutes  of  preparation  in  a 
program  of  study  by  correspondence.  ' 


CoHege  Work-Study  Program  (CWS); 
The  part-time  employment  program  for 
students  authorized  by  Title  IV-C  of  the 
HEA. 

(42  use.  2751-2756b) 

Defense  loan;  A  loan  made  before  July 
1. 1972,  under  Title  II  of  the  National 
Defense  Education  Act. 

(20  U.S.C.  421-429} 

Dependent  student  Any  student  who 
does  not  qualify  as  an  independent 
student  as  defined  in  S  668.7 

Direct  loan:  A  loan  made  after  June 
30, 1972.  under  Title  IV-E  of  the  Act 

(20  U.S.C.  10B7aa  e<  sev) 

Enrolled;  The  status  of  a  student 
who^ 

(a)  Has  completed  the  registration 
requirements  at  the  institution  he  or  she 
is  attending  and  has  begun  attending 
classes;  or 

(b)  Has  been  admitted  into  a 
correspondence  study  program  and  has 
submitted  one  lesson,  completed  by  him 
or  her  after  acceptance  for  enrollment 
and  without  the  help  of  a  representative 
of  the  school. 

Guaranteed  Student  Loan  Program 
(GSL);  The  student  loan  program 
authorized  by  Title  IV-B  of  the  HEA. 

(20  U.S.C.  1071  e/se?) 

National  Defense  Student  Loan 
Prof^ram:  The  student  loan  program 
authorized  by  Title  II  of  the  National 
Defense  Education  Act  of  1958. 

(20  use.  421-429) 

National  Direct  Student  Loan 
Program  (NDSL);  The  student  loan 
program  authorized  by  Title  IV-E  of  the 
HEA. 

(20  use.  1087aa-10B7ii) 

National  of  the  United  States:  (a)  A 
citizen  of  the  United  States;  or 

(b)  As  defined  in  the  Immigration  and 
Nationality  Act.  8  U.S.C.  1101(a)(22),  a 
person  who,  though  not  a  citizen  of  the 
United  States,  owes  permanent 
allegiance  to  the  United  States. 
(8  use.  1101) 

One  year  training  program;^ 
program  which  is  at  least — 

(a)  24  semester  or  trimester  hours  or 
units,  or  36  quarter  hours  or  units  at  an 
institution  using  credit  hours  or  units  to 
measure  academic  progress; 

(b)  900  clock  hours  of  super\'ised 
training  at  an  institution  using  clock 
hours  to  measure  academic  progress:  or 

(c)  900  clock  hours  in  a 
correspondence  program. 

(20  U.S.C.  1141(ai) 

Parent:  A  student's  natural  or 
iidoptive  mother  or  father.  A  parent  also 
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includes  a  student's  legal  guardian  who 
has  been  appointed  by  a  court  and  who 
is  speciHcally  required  by  the  court  to 
use  his  or  her  own  resources  to  support 
the  student. 

Pell  Grant  Program:  The  grant 
program  authorized  by  Title  IV-A-1  of 
theHEA. 

(20  U.S.C  1070a) 

PLUS  Program:  The  loan  program 
authorized  by  Title  IV-B  of  the  HEA. 

(20  use  1078-2) 

Recognized  equivalent  of  a  high 
school  diploma:  (a)  A  General  Education 
Development  (GED)  Certificate:  or 

(b)  A  State  certificate  received  by  a 
student  after  the  student  has  passed  a 
State  authorized  examination  which  the 
State  recognizes  as  the  equivalent  of  a 
high  school  diploma. 

(20  use.  1141(a)) 

Regular  student-  A  person  who  is 
enrolled  or  accepted  for  enrollment  in 
an  eligible  program  at  an  institution  for 
the  purpose  of  obtaining  a  degree  or 
certificate. 

Secretary:  The  Secretary  of  the 
Department  of  Education  or  an  official 
or  employee  of  the  Department  acting 
for  the  Secretary  under  a  delegation  of 
authority. 

Six  month  training  program:  (a)  A 
program  which  is  at  least — 

(1)  16  semester  or  trimester  hours  or 
units,  or  24  quarter  hours  or  units,  at  an 
institution  using  credit  hours  or  units  to 
measure  academic  progress; 

(2)  600  clock  hours  of  supervised 
training  at  an  institution  using  clock 
hours  to  measure  academic  progress;  or 

(3)  600  clock  hours  in  a 
correspondence  program. 

(b)  A  program  which  the  Secretary 
determines  is  at  least  a  six  month 
training  program  on  the  basis  of — 

(1)  A  certification  by  the  nationally 
recognized  accrediting  association  that 
accredits  the  institution  that  the 
program  offered  by  the  institution  is 
equal  in  course  content  and  student 
workload  to  the  comparable  clock  or 
credit  hour  program  described  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
definition;  and 

(2)  The  Secretary's  ratification  of  that 
accrediting  agency's  determination. 

(20  U.S.C.  1088) 

State:  The  States  of  the  Union. 
American  Samoa,  the  Commonwealth. of 
Puerto  Rico,  the  District  of  Columbia, 
Guam,  the  Trust  Territory  of  the  Pacific 
Islands,  the  Virgin  Islands,  and  the 
Northern  Mariana  Islands. 

(20  U.S.C.  1141(b):  20  U.S.C.  1088(a)) 


State  Student  Incentive  Grant 
Program  (SSIG):  The  grant  program 
authorized  by  Title  IV-A-3  of  the  HEA. 

(20  U.SC.  1070c  efse^.) 

Supplemental  Educational 
Opportunity  Grant  Program  (SEOG): 
The  grant  program  authorized  by  Title 
IV-A-2  of  the  HEA. 

(20  U.S.C.  1070b  e/se<7.) 

(20  U.S.C.  1070  et  seq.  unless  otherwise 

noted) 

§  668.3    Public  or  privat*  nonprofit 
instttutton  of  hlgfwr  «duc«tlon. 

(a)  A  public  or  private  nonprofit 
institution  of  higher  education  is  a 
public  or  private  nonprofit  educational 
institution  which — 

(1)  Is  in  a  State; 

(2)  Admits  as  regular  students  only 
persons  who^ 

(i)  Have  a  high  school  diploma; 

(ii)  Have  the  recognized  equivalent  of 
a  high  school  diploma;  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  located  and.  if  the 
institution  seeks  to  participate  in  a  Title 
IV,  HEA  program  other  than  the  GSL  or 
PLUS  Program,  have  the  ability  to 
benefit  from  the  training  offered; 

(3)  Is  legally  authorized  to  provide  an 
educational  program  beyond  secondary 
education  in  the  State  in  which  the 
institution  is  physically  located; 

(4)  Provides — 

(i)  An  educational  program  for  which 
it  awards  an  associate,  baccalaureate, 
graduate,  or  professional  degree; 

(ii)  At  least  a  two  year  program  which 
is  acceptable  for  full  credit  toward  a 
baccalaureate  degree;  or 

(iii)  At  least  a  one  year  training 
program  which  leads  to  a  certificate  or 
degree  and  prepares  students  for  gainful 
employment  in  a  recognized  occupation; 
and 

(5)  Is- 

(i)  Accredited  by  a  nationally 
recognized  accrediting  agency  or 
association; 

(ii)  Approved  by  a  Slate  agency 
recognized  by  the  Secretary  as  a  reliable 
authority  on  the  quality  of  public 
postsecondary  vocational  education  in 
its  State,  if  the  institution  is  a  public 
postsecondary  vocational  educational 
institution; 

(iii)  An  institution  which  has 
satisfactorily  assured  the  Secretary  that 
it  will  meet  the  accreditation  standards 
of  an  approved  agency  or  association 
within  a  reasonable  time,  considering 
the  resources  available  to  the 
institution,  the  period  of  time  it  has 
operated  and  its  efforts  to  meet 
accreditation  standards:  or 


(iv)  An  institution  whose  credits  are 
determined  by  the  Secretary  to  be 
accepted  on  transfer  by  at  least  three 
accredited  institutions  on  the  same  basis 
as  transfer  credits  from  fully  accredited 
institutions. 

(b)  For  the  purposes  of  this  section, 
the  Secretary  publishes  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  and  State 
approval  agencies  that  the  Secretary  has 
determined  to  be  reliable  authorities  as 
to  the  quality  of  education  or  training 
offered. 

(c)(l]  An  institution  that  admits  as 
regular  students,  persons  who  do  not 
have  a  high  school  diploma  or  the 
recognized  equivalent  of  a  high  school 
diploma  and  who  are  beyond  the  age  of 
compulsory  school  attendance  in  the 
State  in  which  the  institution  is  located, 
shall  develop  and  consistently  apply 
criteria  for  determining  whether  these 
students  have  the  ability  to  benefit  from 
the  education  or  training  offered. 

(2)  An  institution  must  be  able  to 
demonstrate,  upon  request  of  the 
Secretary,  that  it  has  developed  and 
consistently  applied  its  criteria  for 
determining  such  persons  admitted  as 
regular  students  have  the  ability  to 
benefit. 

(20  use.  1085. 1094(b)(3)  and  n41(a)) 

§  666.4    Proprtotary  institution  of  higttar 
•ducation. 

(a)  A  proprietary  institution  of  higher 
education  is  an  educational  institution 
which — 

(1)  Is  not  a  public  or  private  nonprofit 
educational  institution: 

(2)  Is  in  a  State; 

(3)  Admits  as  regular  students  only 
persons  who— 

(i)  Have  a  high  school  diploma; 

(ii)  Have  the  recognized  equivalent  of 
a  high  school  diploma;  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which    , 
the  institution  is  located  and  have  the 
ability  to  benefit  from  the  training 
offered; 

(4)  Is  legally  authorized  to  provide 
postsecondary  education  in  the  State  in 
which  it  is  physically  located; 

(5)  Provides  at  least  a  six  month 
program  of  training  to  prepare  students 
for  gainful  employment  in  a  recognized 
occupation; 

(6)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association;  and 

(7)  Has  been  in  existence  for  at  least 
two  years.  The  Secretary  considers  a 
school  to  have  been  in  existence  for  two 
years  if  it  has  been  legally  authorized  to 
provide,  and  has  provided,  a  contiguous 
training  program  to  prepare  students  for 


institution  as  defined  in  §  668.5;  and 
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gainful  employment  in  a  recognized 
occupation  during  the  24  months  (except 
for  normal  vacation  periods)  preceding 
the  date  of  application  for  eligibility. 

(b)  For  the  purposes  of  this  section, 
the  Secretary  publishes  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  and  State 
approval  agencies  that  the  Secretary  has 
determined  to  be  reliable  authorities  as 
to  the  quality  of  education  or  training 
offered. 

(c)(1)  An  institution  that  admits  as 
regular  students,  persons  who  do  not 
have  a  high  school  diploma  or  the 
recognized  equivalent  of  a  high  school 
diploma  and  who  are  beyond  the  age  of 
compulsory  school  attendance  in  the 
State  in  which  the  institution  is  located, 
shall  develop  and  consistently  apply 
criteria  for  determining  whether  these 
students  have  the  ability  to  benefit  from 
the  education  or  training  offered. 

(2)  An  institution  must  be  able  to 
demonstrate,  upon  request  of  the 
Secretary,  that  it  has  developed  and 
consistently  applied  its  criteria  for 
determining  such  persons  admitted  as 
regular  students  have  the  ability  to 
benefit. 

(20  U.S.C.  1088(b).  1094(b)(3)  and  1141(a)) 

§  668.5    Postsecondary  vocational 
Institution. 

(a)  A  postsecondary  vocational        i 
institution  is  a  public  or  private  non- 
profit educational  institution  which — 

(1)  Is  in  a  State; 

(2)  Admits  as  regular  students  only 
persons  who — 

(i)  Have  a  high  school  diploma;  '^ 

(ii)  Have  the  recognized  equivalent  of 
a  high  school  diploma:  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  located  and  have  the 
ability  to  benefit  from  the  training 
offered. 

(3)  Is  legally  authorized  to  provide  an 
educational  program  beyond  secondary 
education  in  the  State  in  which  the 
institution  is  physically  located: 

(4)  Provides  at  least  a  six  month 
program  of  training  to  prepare  students 
for  gainful  employment  in  a  recognized 
occupation; 

(5)  l8- 

(i)  Accredited  by  a  nationally 
recognized  accrediting  agency  or 
association; 

(ii)  Approved  by  a  State  agency 
recognized  by  the  Secretary  as  a  reliable 
authority  on  the  quality  of  public 
postsecondary  vocational  education  in 
its  State,  if  the  institution  is  a  public 
postsecondary  vocational  educational 
institution: 

(iii)  An  institution  which  has 
satisfactorily  assured  the  Secretary  that 


it  will  meet  the  accreditation  standards 
of  an  approved  agency  or  association 
within  a  reasonable  time,  considering 
the  resources  available  to  the 
institution,  the  period  of  time  it  has 
operated  and  its  efforts  to  meet 
accreditation  standards;  or 

(iv)  An  institution  whose  credits  are 
determined  by  the  Secretary  to  be 
accepted  on  transfer  by  at  least  three 
accredited  institutions  on  the  same  basis 
as  transfer  credits  from  fully  accredited 
institutions. 

(6)  Has  been  in  existence  for  at  least 
two  years.  The  Secretary  considers  an 
institution  to  have  been  in  existence  for 
two  years  if  it  has  been  legally 
authorized  to  provide,  and  has  provided, 
a  training  program  on^a  continuous  basis 
to  prepare  students  for  gainful 
employment  in  a  recognized  occupation 
during  the  24  months  (except  for  normal 
vacation  periods)  preceding  the  date  of 
application  for  eligibility. 

(b)  For  the  purposes  of  this  section, 
the  Secretary  publishes  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  and  State 
approval  agencies  that  the  Secretary  has 
determined  to  be  reliable  authorities  as 
to  the  quality  of  education  or  training 
offered. 

(c)(1)  An  institution  that  admits  as 
regular  students,  persons  who  do  not 
have  a  high  school  diploma  or  the 
recognized  equivalent  of  a  high  school 
diploma  and  who  are  beyond  the  age  of 
compulsory  school  attendance  in  the 
State  in  which  the  institution  is  located, 
shall  develop  and  consistently  apply 
criteria  for  determining  whether  these 
students  have  the  ability  to  benefit  from 
the  education  or  training  offered. 

(2)  An  institution  must  be  able  to 
demonstrate,  upon  request  of  the 
Secretary,  that  it  has  developed  and 
consistently  applied  its  criteria  for 
determining  such  persons  admitted  as 
regular  students  have  the  ability  to 
benefit. 

(20  U.S.C.  1088. 1094(b)(3)  and  1141(a)) 

§668.6    Vocational  school 

(a)  A  vocational  school  is  a  business 
or  trade  school,  or  technical  institution, 
or  other  technical  or  vocational  school 
which —  \ 

(1)  Is  in  a  State; 

(2)  Admits  as  regular  students  only 
persons  who— 

(i)  Have  completed  or  left  elementary 
or  secondary  school;  and 

(ii)  Have  the  ability  to  benefit  from  the 
training  offered. 

(3)  Is  legally  authorized  in  the  State  in 
which  it  is  physically  located  to  provide, 
and  provides  within  that  State,  a 
program  of  postsecondary  vocational  or 
technical  education  that — 


(i)  Is  designed  to  provide  occupational 
skills  more  advanced  than  those 
generally  offered  at  the  high  school  level 
and  to  fit  individuals  for  useful 
employment  in  recognized  occupations: 

(ii)  Is  no  less  than — 

(A)  300  clock  hours  of  supervised 
training  at  institutions  using  clock  hours 
to  measure  academic  progress;  or 

(B)  Eight  semester  or  trimester  hours 
or  units  or  12  quarter  hours  or  units  at 
institutions  using  credit  hours  or  units  to 
measure  academic  progress; 

(iii)  In  the  case  of  a  program  of  study 
by  correspondence,  requires  not  less 
than  an  average  of  12  hours  of 
preparation  per  week  over  each  12-week 
period  and  completion  in  not  less  than 
six  months;  and 

(iv)  In  the  case  of  a  flight  school 
program,  maintains  current  valid 
certification  by  the  Federal  Aviation 
Administration; 

(4)  Has  been  in  existence  for  two 
years  or  has  been  specially  determined 
by  the  Secretary  to  be  a  school  meeting 
the  other  requirements  of  this  section 
and  to  be  eligible  to  participate  in  the 
GSL  or  PLUS  programs;  and 

(5)(i)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  recognized  by  the  Secretary 
for  this  purpose;  or 

(ii)  In  the  case  of  a  public  institution 
offering  postsecondary  vocational 
education,  is  approved  by  a  State 
approval  agency  recognized  by  the 
Secretary  for  this  purpose. 
-   (b)  For  the  purposes  of  this  section, 
the  Secretary  published  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  and  State 
approval  agencies  that  the  Secretary  has 
determined  to  be  reliable  authorities  as 
to  the  quality  of  education  or  training 
offered. 

(c)(1)  An  institution  that  admits  as 
regular  students,  persons  who  do  not 
have  a  high  school  diploma  or  the 
recognized  equivalent  of  a  high  school 
diploma  and  who  have  completed  or  left 
elementary  or  secondary  school,  shall 
develop  and  consistently  apply  criteria 
for  determining  whether  these  students 
have  the  ability  to  benefit  from  the 
education  or  training  offered. 

(2)  An  institution  must  be  able  to 
demonstrate,  upon  request  of  the 
Secretary,  that  it  has  developed  and 
consistently  applied  its  criteria  for 
determining  such  persons  admitted  as 
regular  students  have  the  ability  to 
benefit. 

(20  U.S.C.  1085  and  1094) 
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9  W«.  r    DvMnHiofi  of  wt\  inospcndc  nt 
student 

(a)  An  independent  student  is  a 
student  whom  the  Secretary  considers  to 
be  independent  c^  his  or  her  parent(s) 
for  purposes  of  the  Pell  Grant 
Supplemental  Educational  Opportunity 
Grant,  College  Work -Study,  National 
Direct  Student  Loan.  Guaranteed 
Student  Loan,  and  PLUS  Programs.  The 
determination  of  whether  the  student  is 
independent  is  based  on  the  criteria  set 
forth  in  paragraphs  (b)  through  (d)  of 
this  section. 

(b)  Subject  to  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  section,  a 
student  qualifies  as  an  independent 
student  for  an  award  year  if  the 
student — 

(1]  Does  not,  during  any  of  the 
relevant  years  described  in  paragraph 
(c)  of  this  section,  live  for  more  than  six 
weeks  in  the  home  of  his  or  her 
parent(s)  for  whom  income  must  be 
reported; 

(2)  Is  not.  for  any  of  the  relevant  years 
described  in  paragraph  (c)  of  the 
section,  claimed  as  a  dependent  for 
Federal  income  tax  purposes  by  such 
parentfs):  and 

(3)  Does  not,  during  any  of  the 
relevant  years  described  in  paragraph 
(c)  of  this  section,  receive  financial 
assistance  of  more  than  $750  from  such 
parent(s). 

(c)  Except  as  provided  in  paragraph 
(dl  of  this  section,  to  qualify  as  an 
independent  student  for  any  award 
year— 

(1)  An  unmarried  student  must  satisfy 
the  criteria  set  forth  in  paragraph  fb)  of 
this  section  for  the  first  calendar  year  of 
an  award  year  and  the  preceding 
calendar  yean  and 

(2)  A  married  student  must  satisfy  the 
criteria  set  forth  in  paragraph  (b)  of  this 
section  for  the  first  calendar  year  of  the 
award  year. 

(d)  The  Secretary  considers  any 
student  to  be  an  independent  student  if, 
before  the  end  of  the  award  year — 

(1)  The  student's  parents  die;  or 

(2)  The  student  is  declared  a  ward  of  a 
court. 

(e)  The  following  definition  applies  to 
this  section: 

Parentis)  for  whom  income  must  be 
reported:  A  parent  for  whom  income 
must  be  reported  under  {  690.33  of  the 
Pell  Grant  Program  regulations,  34  CFR 
690.33.  For  this  purpose,  the  references 
in  S  69U.33(d)  to  the  date  of  the  student's 
appUcatioB  shall  be  coasidered  to  be 
references  to  the  date  the  student 
applies  for  a  loan  under  the  Guaranteed 
Student  Loan  or  PLUS  Program  or 
applies  to  have  his  expected  family 
contribution  determined  under  the  Pell 
Grant,  Supplemental  Educational 


Opportunity  Grant,  College  Work -Study, 
or  National  Direct  Student  Loan 
Program. 

(20  U.&C  108g(c)(2]  and  section  5  of  Pub.  L 
97-301  as  amended  by  section  4  of  Pub.  L  98- 

79) 

Subpart  B — Standards  for  Participation 
in  Title  IV.  HEA  Programs 

S66S.ll    Scope. 

(a)  This  subpart  establishes  standards 
that  an  institution  must  meet  in  order  to 
participate  in  any  Title  IV,  HEA 
program. 

(b)  Noncompliance  with  these 
standards  by  an  institution  already 
participating  in  any  Title  IV,  HEA 
program  may  subject  the  institution  to 
proceedings  under  Subpart  G.  These 
proceedings  may  lead  to  a  fine,  or  a 
limitation,  suspension,  or  termination  of 
the  institution's  eligibility  to  participate 
in  any  or  all  of  the  Tide  IV.  HEA 
programs. 

(20  U.S.C.  1094) 

§  666. 1 2    Institutional  participation 


(a)  If  the  Secretary  determines  that  an 
institution  meets  the  standards 
established  in  this  subpart,  the 
institution  may  enter  into  a  written 
participation  agreement  with  the 
Secretary,  on  a  form  approved  by  the 
Secretary,  in  order  to  participate  in  any 
of  the  Title  IV,  HEA  programs  other  than 
the  State  Student  Incentive  Grant 
Program. 

(b)  A  participation  agreement 
conditions  the  initial  and  continued 
eligibility  of  the  institution  to  participate 
in  any  Title  IV,  HEA  program  upon 
compliance  with  the  provisions  of  this 
part  and  the  individual  program 
regulations. 

{c)(l)  A  participation  agreement 
becomes  effective  on  the  date  executed 
by  the  Secretary. 

(2)  A  participation  agreement 
supersedes  any  prior  participation 
agreement  between  the  Secretary  and 
the  institution. 

(d)(1)  Except  as  provided  in  paragraph 
(e)  of  this  section,  the  Secretary  may 
terminate  a-participation  agreement 
through  procedures  set  forth  in  Subpart 
G. 

(2)  An  institution  may  also  terminate 
a  participation  agreement  under  an 
applicable  individual  program 
regulation. 

(3)  If  the  Secretary  or  the  institution 
terminates  a  participation  agreement 
under  this  paragraph,  the  Secretary 
establishes  the  termination  date. 

(e)  An  institution's  participation 
agreement  automatically  terminates  on 
the  date  the  institution  changes 


ownership  that  results  in  a  change  in 
control. 

(20  U.S.C.  1094) 

§  668.13    Factors  of  flnanclai 
responsibility. 

(a)  To  participate  in  a  Title  IV,  HEA 
program,  an  institution  must  be 
financially  responsible.  The  Secretary 
may  consider  an  institution  to  be 
financially  responsible  if  it  is  able  to — 

(1)  Provide  the  educational  services 
described  in  its  official  publications  and 
statements: 

(2)  Provide  the  administrative 
resources  necessary  to  comply  with  the 
requirements  of  this  subpart:  and 

(3)  Meet  all  its  financial  obligations 
including — 

(i)  Refunds  of  institutional  charges; 
and 

(ii)  Repayments  to  the  Secretary  for 
liabilities  incurred  administering 
programs  authorized  by  the  Higher 
Education  Act  of  1965.  as  amended. 

(b)  The  Secretary  considers  that  an 
institution  is  not  financially  responsible 
if— 

(1)  Under  a  cash  or  accrual  system  of 
accounting,  it — 

(i)  Has  a  history  of  operating  losses: 
or 

(ii)  Had,  for  its  latest  fiscal  year,  a 
deficit  net  worth.  A  deficit  net  worth 
occurs  when  the  institution's  liabilities 
exceed  its  assets; 

(2)  Under  an  accrual  system  of 
accounting,  it  had,  at  the  end  of  its  latest 
fiscal  year,  a  ratio  of  current  assets  to 
current  liabilities  of  less  than  1:1;  or 

(3)  Under  a  fund  accounting  system, 
its  unrestricted  current  or  operating  fund 
reflects  a  history  of  sustained  material 
deficits. 

(c)  The  Secretary  determines  whether 
an  institution  is  financially  responsible 
in  accordance  with  paragraphs  (a)  and 
(b)  of  this  section  by  evaluating 
documents  submitted  by  the  institution. 
Upon  request  of  the  Secretary,  the 
institution  must  submit  for  its  latest 
complete  fiscal  year — 

(1)  A  profit  and  loss  statement  and  a 
balance  sheet  for  an  institution  on  a 
cash  or  accrual  accounting  system,  or  a 
fund  statement  for  an  institution  on  a 
fund  accounting  system;  or 

(2)  A  financial  audit  report  of  the 
institution.  The  audit  shall  be  conducted 
by  an  independent  auditor  in 
accordance  with  the  general  standards 
for  auditors  in  the  U.S.  General 
Accoimting  Office  publication. 
Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions. 

(d)  The  Secretary  may  determine  that 
an  institution  is  financially  responsible 


saiisiacioriiy  assureo  ine  secretary  inai       lecnnicai  eaucaiion  inai — 


\^u  u.o.\<.  luoo  nnu  lusnj 
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even  though  it  does  not  appear  to  be  so 
under  paragraphs  (a),  (b)  and  (c)  of  this 
section.  To  enable  the  Secretary  to  make 
this  determination,  the  Secretary  may 
request  the  institution  to  submit  for  its 
current  fiscal  year — 

(l](i)  A  profit  and  loss  statement  and 
a  balance  sheet  for  in  institution  on  a 
cash  or  accrual  accounting  system,  or  a 
fund  statement  for  an  institution  on  a 
fund  accounting  system;  or 

(ii)  A  finanrial  audit  report  of  the 
institution.  The  audit  shall  be  conducted 
by  an  independent  auditor  in 
accordance  with  the  general  standards 
for  auditors  in  the  U.S.  General 
Accounting  Office  publication. 
Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions. 

(2)  Other  appropriate  documents  that 
will  demonstrate  to  the  Secretary  that  it 
has  sufficient  financial  responsibility 
and  capability  to  begin  or  to  continue  to 
particpate  in  a  Title  IV,  HEA  program  in 
spite  of  its  inability  to  meet  the 
requirements  of  paragraphs  (a),  (b)  and 
(c)  of  this  section. 

{e)(l)  The  Secretary  may  require  that 
the  profit  and  loss  statement,  balance 
sheet  and  fund  statement  referred  to  in 
paragraphs  (c)(1)  and  (d)(1)  of  this 
section  be  audited  and  certified  by  a 
certified  public  accountant. 

(2)  If  the  Secretary  requires  an 
institution  to  submit  a  profit  and  loss 
statement,  a  balance  sheet,  a  fund 
statement  or  an  audit  report  under 
paragraphs  (c)  and  (d)  of  this  section, 
the  Secretary  may  also  require  the 
institution  to  submit  the  accountant's 
work  papers. 

(f)(1)  An  otherwise  eligible  institution 
shall  obtain  and  keep  current  adequate 
fidelity  bond  coverage  in  order  to 
protect  the  Government's  interest  in  the 
ritle  IV,  HEA  program  funds  it  receives 
as  a  trustee.  A  fidelity  bond  indemnifies 
the  holder  against  losses  resulting  from 
fraud  or  lack  of  integrity,  honesty,  or 
fidelity  of  one  or  more  of  its  employees 
or  officers. 

(2)  However,  a  public  institution  that 
is  bonded  by  the  State  against  the  type 
of  losses  described  in  paragraph  (f)(1)  of 
this  section  does  not  have  to  obtain 
additional  fidelity  bond  coverage. 

(3)  Any  bond  required  under  this 
paragraph  shall  be  obtained  from 
companies  holding  certificates  of 
authority  as  acceptable  sureties  (31  CP'R 
Part  223).  A  list  of  these  companies  is 
published  annually  by  the  Department 
of  the  Treasury  in  its  Circular  570. 

(20  U.S.C.  1094  and  Section  4  of  Pub.L  95- 
452) 


§  668. 1 4    Standards  of  administrative 
capability. 

To  participate  in  a  Title  IV,  HEA 
program,  an  institution  must  be  able  to 
adequately  administer  that  program. 
The  Secretary  considers  an  institution  to 
have  that  capability  if  it  establishes  and 
maintains  required  student  and  financial 
records  and  if  it — 

(a)  Designates  a  capable  individual  to 
be  responsible  for — 

(1)  Administering  all  the  Title  IV,  HEA 
programs  in  which  it  participates;  and 

(2)  Coordinating  the  Title  IV,  HEA 
programs  with  the  institution's  other 
Federal  and  non-Federal  programs  of 
student  financial  assistance; 

(b)  Communicates  to  the  individual 
designated  to  be  responsible  for 
administering  Title  IV,  HEA  programs, 
all  the  information  received  by  any 
institutional  office  that  bears  on  a 
student's  eligibility  for  Title  IV,  HEA 
program  assistance; 

(c)  Uses  an  adequate  number  of 
qualified  persons  to  administer  the  Title 
IV,  HEA  programs.  In  determining 
whether  an  institution  uses  an  adequate 
number  of  qualified  persons,  the 
Secretary  considers  the  number  of 
students  aided,  the  number  and  types  of 
programs  in  which  the  institution 
participates,  the  number  of  applications 
evaluated,  the  amount  of  funds 
administered,  and  the  financial  aid 
delivery  system  used  by  the  institution; 

(d)(1)  Administers  Title  IV,  HEA 
programs  with  adequate  checks  and 
balances  in  its  system  of  internal 
controls;  and 

(2)  Divides  the  functions  of 
authorizing  payments  and  disbursing 
funds  so  that  no  office  has  responsibility 
for  both  functions  with  respect  to  any 
particular  student  aided  under  the 
programs; 

(e)  Establishes,  publishes,  and  applies 
reasonable  standards  for  measuring 
whether  a  student,  who  is  otherwise 
eligible  for  aid  under  any  Title  IV,  HEA 
program,  is  maintaining  satisfactory 
progress  in  his  or  her  course  of  study. 
The  Secretary  considers  an  institution's 
standards  to  be  reasonable  if  the 
standards — 

(1)  Conform  with  the  standards  of 
satisfactory  progress  of  the  nationally 
recognized  accrediting  agency  that 
accredits  the  institution,  if  the  institution 
is  accredited  by  such  an  agency,  and  if 
the  agency  has  such  standards; 

(2)  For  a  student  enrolled  in  an 
eligible  program  who  is  to  receive 
assistance  under  a  Title  IV,  HEA 
program,  are  the  same  as  or  stricter  than 
the  institution's  standards  for  a  student 
enrolled  in  the  same  academic  program 
who  is  not  receiving  assistance  under  a 
Title  IV,  HEA  program:  and 


(3)  Include  the  following  elements: 
(i)  Grades,  work  projects  completed, 
or  comparable  factors  which  are 
measurable  against  a  norm; 

(ii)  A  maximum  time  frame  in  which 
the  student  must  complete  his  or  her 
educational  objective,  degree,  or 
certificate.  The  time  frame  shall  be — 

(A)  Determined  by  the  institution; 

(B)  Based  on  the  student's  enrollment 
status;  and 

(C)  Divided  into  increments,  not  to 
exceed  one  academic  year. 

(iii)  A  schedule  established  by  the 
institution  designating  the  minimum 
percentage  or  amount  of  work  that  a 
student  must  successfully  complete  at 
the  end  of  each  increment  in  order  to 
complete  the  educational  objective, 
degree  or  certificate  within  the 
maximum  time  frame; 

(iv)  A  determination  at  the  end  of 
each  increment  by  the  institution 
whether  the  student  has  successfully 
completed  the  appropriate  percentage  or 
amount  of  work  according  to  the 
established  schedule; 

(v)  Consistent  application  of 
standards  to  all  student  within 
categories  of  students,  e.g.,  full-time, 
part-time,  and  undergraduates,  graduate 
students,  and  programs  established  by 
the  institution; 

(vi)  Specific  policies  defining  the 
effect  of  course  incompletes, 
withdrawals,  repetitions,  and  noncredit 
remedial  courses  on  satisfactory 
progress; 

(vii)  Specific  appeal  procedures  of  a 
determination  that  a  student  is  not 
making  satisfactory  progress;  and 

(viii)  Specific  procedures  for 
reinstatement  of  aid; 

(f)  Develops  and  applies  an  adequate 
system  to  verify  the  consistency  of  the 
information  it  receives  from  different 
sources  with  respect  to  a  student's 
application  for  financial  aid  under  Title 
IV,  HEA  programs.  If  any  discrepancies 
are  discovered,  the  institution  shall  take 
appropriate  action  to  correct  the 
information.  In  determining  whether  the 
institution  has  an  adequate  verification 
system,  the  Secretary  considers  whether 
the  institution  reviews — 

(1)  All  student  aid  applications,  need 
analysis  documents.  Statements  of 
Educational  Purpose,  Statements  of 
Registration  Compliance,  and  eligibility 
notification  documents  presented  by  or 
on  behalf  of  each  applicant: 

(2)  Any  documents,  including  any 
copies  of  State  and  Federal  income  tax 
returns,  that  are  normally  collected  by 
the  institution  to  verify  information 
received  from  other  sources:  and 

(3)  Any  other  information  normally 
available  to  the  institution  regarding  a 


) 


contribution  determined  under  the  Pell 
Grant,  Supplemental  Educational 


agreement  automatically  terminates  on 
the  date  the  institution  changes 


(d)  The  Secretary  may  determine  that 
an  institution  is  financially  responsible 
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student's  citizenship,  previous 
educational  experience  or  other  factors 
relating  to  the  ct«dent't  eligibility  for 
Title  rv,  HEA  program  funds;  and 

(sMl)  Refers  any  instance  in  which  the 
institution  has  reason  to  believe  that  an 
applicant  has  applied  for  Title  IV.  HEA 
program  funds  under  false  pretenses  to 
State  or  local  law  enforcement  agencies 
for  investigation:  and 

(2)  Reports  the  referral  of  that 
instance  to  the  Secretary;  and 

(h)  f^rovides  adequate  financial  aid 
counseling  to  eligibie  students  who 
apply  for  Title  IV,  HEA  program 
assistance.  In  determining  whether  an 
institution  provides  adequate 
counseling,  the  Secretary  considers 
whether  its  counseling  includes 
information  regarding — 

(1)  The  source  and  amount  of  each 
.  type  of  aid  offered; 

(2)  The  method  by  which  aid  is 
determined  and  disbursed  or  applied  to 
a  student's  account;  and 

(3)  The  rights  and  responsibilities  of 
the  student  with  respect  to  enrollment  at 
the  institution  and  receipt  of  financial 
aid.  This  information  includes  the 
institution's  refund  policy,  its  standards 
of  satisfactory  progress,  and  other 
conditions  that  may  alter  the  student's 
aid  package. 

(20  U.S.C.  1094) 

§66«.1S    AddWofWlfaelert  for  evaluating 


(a)  The  Secretary  considers  that  the 
institutional  default  rate  on  National 
Direct  Student  Loans  and  the 
Institution's  student  withdrawal  rate 
may  be  an  indication  of  an  institutions 
impaired  capability  of  properly 
administering  Titie  TV.  HEA  programs 
if — 

(1)  The  default  rate  on  National  Direct 
Student  Loans  made  to  stixlents  for 
attendance  at  that  institution  exceed  20 
percent  of  the  principal  of  ail  those 
loans  that  have  reached  the  repayment 
period:  or 

(2)  For  an  institution  that  has  a 
common  academic  year  for  a  ma)ority  of 
its  students,  more  than  33  percent  of  the 
regular  students  who  are  enrolled  at  the 
beginning  of  an  academic  year 
withdraw  from  enrollment  at  that 
institution  during  the  academic  year  or 

(3)  For  an  institution  whicfa  does  not 
have  a  common  academic  year  for  a 
majority  of  its  students,  more  than  33 
percent  of  the  regular  students  enrolled 
at  the  beginning  of  any  eight  month 
period  withdraw  during  that  period. 

(bMl)  If  the  default  or  withdrawal  rate 
for  an  institntion  is  as  high  or  higher 
than  the  rates  set  forth  in  paragraph  (a) 
of  this  section  and  the  Secretary 


believes  that  these  rates  are  an 
indication  of  the  institution's  impaired 
administrative  capability,  the  Secretary 
may  require  the  institution  to  submit  for 
its  latest  complete  fiscal  year  a  profit 
and  loss  statement,  a  balance  sheet,  or  a 
financial  audit  report  of  the  institution. 
The  audit  shall  be  conducted  by  an 
independent  auditor  in  accordance  with 
the  general  standards  for  auditors  in  the 
U.S.  General  Accounting  Office 
publication.  Standards  for  Audit  of 
Governmental  Organizations.  Programs. 
Activities,  and  Functions. 

[2]  The  date  of  the  statement's 
preparation  shall  be  within  12  months  of 
the  date  of  the  Secretary's  request. 

(c)  The  Secretary  may  require  that  the 
profit  and  loss  statement  and  balance 
sheet  referred  to  in  paragraph  (b)[1)  of 
this  section  be  audited  and  certified  by 
a  certified  public  accountant. 

(d)(t)  If  the  Secretary  determines  that 
the  default  or  withdrawal  rate  for  an 
institution  indicate  its  impaired 
capability  to  administer  any  Title  IV, 
HEA  program,  the  Secretary  requires  the 
institution  to  take  reasonable  and 
appropriate  measures  to  alleviate  those 
conditions  as  a  requirement  for  its 
continued  participation  in  those 
programs. 

(2)  Before  initiating  that  action,  the 
Secretary  informs  the  institution  of  the 
findings  and  provides  it  at  least  35  days 
to  respond. 

(3)  The  institution  may  respond  by — 
(i)  Demonstrating  that  the  conditions 

do  not  have  an  adverse  effect  on  the 
administration  of  the  program;  or 

(ii)  Submitting  a  plan  of  the  action  it 
will  take  to  alleviate  those  conditions. 
(20  U.S.C.  1094  and  section  4  of  Pub.L  94-4521 

§669.16    Fadecal  intmvst  In  Title  IV.  HEA 
program  funds. 

Funds  received  under  the  Pell  Grant. 
Supplemental  Educational  Opportunity 
Grant  College  Work-Study,  and 
National  Direct  Student  Loan  Programs, 
except  those  funds  received  for  the 
administrative  cost  allowance,  are  held 
in  trust  for  the  intended  student 
beneficiaries.  The  institution,  as  a 
trustee  of  Federal  funds,  may  not  use  or 
hypothecate  (i.e.,  use  as  collateral]  Title 
IV,  HEA  program  funds  for  any  other 
purpose. 

(20 use.  lOTtJ et seq.) 


S  666.17    Ckanf*  In  ownarship  reauMng  In 
a  cttanga  in  conlroL 

(a)  An  eligible  institution,  or  a 
previously  eligible  institution  that 
participated  in  any  Tide  IV,  HEA 
program,  that  changes  ownership 
resulting  in  a  change  in  control  is  not 
considered  by  the  Secretary  to  be  the 
same  institution  unless — 


(1)  The  new  owner  agrees  to  be  liable, 
or  the  old  and  new  owners  a^'ee  to  be 
jointly  and  severally  liable,  for  alt 
improperly  spent  Title  IV,  HEA  program 
funds  provided  to  the  institution  before 
the  effective  date  of  the  change: 

(2)  The  new  owner  agrees — 

(i)  To  abide  by  the  institution's  refund 
policy  in  effect  before  the  effective  date 
of  the  change  for  students  who  are 
enrolled  before  the  effective  date:  and 

(ii)  To  honor  all  student  enrollment 
contracts  that  were  signed  by  the 
institution  before  the  effective  date  of 
the  change: 

(3)  The  institution  submits  individual 
statements  for  both  new  and  former 
owners  listing  their  assets,  liabilities, 
and  new  worth,  and  either — 

(i)  A  profit  and  loss  statement  and 
balance  sheet  for  the  institution's  latest 
complete  fiscal  year  or 

(ii)  An  audit  report  for  the  institution's 
latest  complete  fiscal  year  prepared  by 
a  certified  or  licensed  public  accountant: 
and 

(4)  The  institution  submits  additional 
financial  documents  if  requested  by  the 
Secretary  because  the  financial 
information  provided  in  paragraph  (a)(3) 
of  this  section  is  insufficient. 

(b)  The  Secretary  may  require  that  the 
statements  provided  in  paragraph  (a)(3) 
of  this  section  be  audited  and  certified 
by  a  certified  public  accountant. 

(c)  If  the  Secretary  considers  the 
institution  to  be  the  same  institution,  the 
new  owner  must  enter  into  a  new 
participation  agreement  with  the 
Secretarj',  to  participate  in  the  Title  fV. 
HEA  programs. 

(d)  For  purposes  of  this  part,  a  change 
in  ownership  of  an  institution  that 
results  in  a  change  in  control  means  any 
action  by  which  a  person  or  corporation 
obtains  authority  to  control  the  actions 
of  that  institution.  These  actions  may 
include,  but  are  not  limited  to^ 

(1)  The  sale  of  the  institution; 

(2)  The  transfer  of  the  controlling 
interest  of  stock  of  an  institution  to  its 
parent  corporation; 

(3)  The  merger  of  two  or  more 
institutions; 

(4)  The  division  of  one  institution  into 
two  or  more  institutions; 

(5)  The  transfer  of  the  assets  of  an 
institution  to  its  parent  corporation. 

(20  U  S.C.  10B8|b)  and  1094) 

§668.18    Written  agreements  tMtween  an 
eligible  institution  and  an  Ineiiglbie  entity. 

(a)  An  institution  may,  without  losing 
its  eligibility  to  participate  in  any  Title 
IV,  HEA  program,  enter  into  a  written 
agreement  to  have  a  portion  of  its 
educational  program(s)  provided  for 
some  or  all  of  its  students  by  an 


(20  U.S.C.  1094  and  Section  4  of  Pub.L  95- 
452) 


who  is  not  receiving  assistance  under  a 
Title  IV.  HEA  program;  and 


(3)  Any  other  intormation  normally 
available  to  the  institution  regarding  a 


) 
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institution,  school,  or  organization  that 
is  not  eligible  to  participate  in  Title  IV, 
HEA  programs. 

(b)(1)  An  eligible  student  may  receive 
Title  IV,  HEA  program  assistance  under 
such  an  agreement  if  the  eligible 
institution  gives  credit  to  students  in  the 
portion  of  the  program  provided  by  the 
ineligible  institution(s),  schools),  or 
organization(s)  on  the  same  basis  as  if  it 
provided  the  portion  of  the  program 
itself;  and 

(2)(i)  The  portion  of  the  program 
provided  by  the  ineligible  institution(s), 
school(s),  or  organization(s)  does  not 
exceed  25  percent  of  the  student's  total 
program  of  study;  or 

(ii)  The  eligible  institution's  nationally 
recognized  accrediting  agency,  or  State 
agency  for  the  approval  of  public 
postsecondary  vocational  education, 
determines  that  its  agreement  meets  the 
agency's  standards  for  contracting  for 
educational  services. 

(c)  The  eligible  institution  shall  take 
into  account  all  courses  taken  by  the 
student  at  the  eligible  institution  and 
ineligible  institution(s),  school(s),  or 
organization(s)  that  are  covered  by  the 
written  agreement  when  determining  the 
student's  enrollment  status  and  cost  of 
attendance. 

(d)  The  eligible  institution  shall 
maintain  all  records  regarding  the 
student's  eligibility  for  and  receipt  of  the 
Title  IV.  HEA  program  assistance. 

(20  U.S.C.  1094) 

i  668.19    Financial  aid  transcript. 

(a)(1)  If  an  institution  is  aware  that  a 
student  who  is  applying  for  assistance 
under  any  Title  IV,  HEA  program 
attended  another  eligible  institution  on 
at  least  a  half-time  basis,  the  institution 
or  the  transfer  student  shall  request  the 
institution  that  the  student  previously 
attended  to  provide  a  financial  aid 
transcript. 

(2)  An  institution  may  not  disburse 
Title  IV,  HEA  program  funds  to  the 
student  for  more  than  one  payment 
period,  certify  the  institutional  portion  of 
the  borrower's  application  under  the 
Guaranteed  Student  Loan  or  PLUS 
Program,  or  certify  the  institutional 
portion  of  the  student's  Pell  Grant 
Request  for  Payment  (ED  Form  304) 
unless  or  until: 

(i)  The  institution  receives  a  financial 
aid  transcript  from  the  institution(s)  that 
the  student  previously  attended; 

(ii)  The  institution  receives  a  written 
notice  from  the  institution{8)  that  the 
student  previously  attended  indicating 
that  a  financial  aid  transcript  is  not 
required  to  be  sent  under  paragraphs 
(b)(2)(iii)  through  (b)(2)(v)  of  this 
section; 


(iii)  The  institution  that  the  student 
previously  attended  is  not  located  in  a 
State;  or 

(iv)  The  institution  that  the  student 
previously  attended  is  dosed  and  the 
information  concerning  the  student's 
receipt  of  Title  IV,  HEA  program 
assistance  at  that  institution  is  not 
available. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  upon  request,  an 
eligible  institution  shall  provide  to 
another  eligible  institution  a  financial 
aid  transcript  for  any  student  who.  for 
attendance  at  that  institution,  received 
or  benefited  from — 

(i)  A  Pell  Grant  during  the  award  year 
in  which  the  financial  aid  transcript  is 
requested; 

(ii)  A  Supplemental  Educational 
Opportunity  Grant; 

(iii)  A  National  Direct  Student  Loan: 

(iv)  A  Guaranteed  Student  Loan:  or 

(v)  A  PLUS  Loan, 

(2)  An  eligible  institution  is  not 
required  to  provide  a  financial  aid 
transcript  for  a  student  if — 

(i)  The  student  is  in  default  on  a  loan 
made  or  received  for  attendance  at  that 
institution  under  the  National  Direct 
Student  Loan,  Guaranteed  Student  Loan, 
or  PLUS  Program: 

(ii)  The  student  owes  a  refund  on  a 
grant  received  for  attendance  at  that 
institution  under  the  Pell  Grant, 
Supplemental  Educational  Oppportunity 
Grant,  or  State  Student  Incentive  Grant 
Program; 

(iii)  The  student  did  not.  for 
attendance  at  that  institution,  receive  or 
benefit  from — 

(A)  A  Pell  Grant  during  the  award 
year  in  which  the  financial  aid 
transcript  is  requested; 

(B)  A  Supplemental  Educational 
Opportunity  Grant; 

(C)  A  National  Direct  Student  Loan; 

(D)  A  Guaranteed  Student  Loan;  or 

(E)  A  PLUS  Loan. 

(iv)  The  student  never  received  or 
benefited  from  a  Supplemental 
Educational  Opportunity  Grant,  a 
National  Direct  Student  Loan,  a 
Guaranteed  Student  Loan  or  a  PLUS 
Loan  for  attendance  at  that  institution 
and  the  institution  participates  in  the 
Pell  Grant  Program  under  the  Alternate 
Disbursement  System:  or 

(v)  The  financial  aid  transcript  would 
only  include  information  from  records 
that  the  institution  is  no  longer  required 
to  keep. 

(3)(i)  If  the  institution  is  required  to 
provide  a  financial  aid  transcript  under 
paragraph  (b)(1)  of  this  section,  it  shall 
forward  the  transcript  to  the  institution 
that  the  student  attends  or  plans  to 
attend  in  a  timely  manner. 


(ii)  If  the  institution  is  not  required  to 
provide  a  financial  aid  transcript  under 
paragraph  (b)(2)  of  this  section,  it  shall 
notify  the  institution  that  the  student 
attends  or  plans  to  attend  in  writing  that 
the  transcript  will  not  be  sent.  The 
institution  shall  forward  the  notification 
in  a  timely  manner  and  specify  the 
reason  that  the  transcript  will  not  be 
sent. 

(c)  A  transcript  shall  be  signed  by  an 
official  authorized  by  the  institution  to 
disclose  information  in  connection  with 
Title  IV,  HEA  programs  and  shall 
include,  for  any  year  that  the  institution 
is  required  to  keep  the  student's  records, 
at  least  the  following: 

(1)  The  student's  name  and  social 
security  number 

(2)  The  student's  Selective  Service    . 
registration  number,  if  known; 

(3)  Whether  the  student  received  a 
Supplemental  Educational  Opportunity 
Grant  in  any  award  yean 

(4)  For  the  award  year  in  which  the 
financial  aid  transcript  is  requested — 

(i)  The  amount  of  Supplemental 
Educational  Opportunity  Grant  funds 
disbursed  to  the  student;  and 

(ii)  The  student's  Scheduled  Pell  Grant 
and  the  amount  of  Pell  Grant  funds 
disbursed  to  the  student; 

(5)  The  total  amount  of  National 
Direct  Student  Loans  advanced  to  the 
student: 

(6)  The  amount  of  and  period  covered 
by  each  Guaranteed  Student  Loan  or 
PLUS  Loan  received  by  the  student 

(7)  The  amount  of  and  period  covered 
by  each  PLUS  Loan  from  which  the 
student  benefited; 

(8)  Whether  the  student  is  in  default 
on — 

(i)  A  National  Direct  Student  Loan 
made  by  the  institution;  or 

(ii)  A  Guaranteed  Student  Loan  or 
PLUS  Loan  received  by  the  student  for 
attendance  at  the  institution,  if  the 
institution  is  aware  of  the  default  status: 
and 

(9)  Whether  the  student  owes  a 
repayment  on — 

(i)  A  Pell  Grant  or  Supplemental 
Educational  Opportunity  Grant  received 
for  attendance  at  the  institution;  or 

(ii)  A  State  Student  Incentive. grant 
received  for  attendance  at  the 
institution,  if  the  institution  is  aware 
that  the  student  owes  a  refund. 

(20  U.S.C.  1091  and  1094) 

§  668.20    UmitaUon  on  ttta  amount  of 
remedial  coursewcrfc  that  is  eligible  for 
Title  IV,  HEA  program  assistance. 

(a)  A  non-credit  or  reduced  credit 
remedial  course  is  a  course  of  study 
designed  to  increase  the  ability  of  a 


of  this  section  and  the  Secretarv 
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student  to  pursue  a  course  of  study 
leading  to  a  certificate  or  degree. 

(1)  A  non-credit  remedial  course  is 
one  for  which  no  credit  is  given  toward 
a  certificte  or  degree;  and 

(2)  A  reduced  credit  remedial  course 
is  one  for  which  reduced  credit  is  given 
toward  a  certificate  or  degree. 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  in  determining 
a  student's  enrollment  status  and  cost  of 
attendance,  an  institution  shall  include 
any  non-credit  or  reduced  credit 
remedial  course  in  which  the  student  is 
enrolled.  The  institution  shall  attribute 
the  number  of  credit  or  clock  hours  to  a 
non-credit  or  reduced  credit  remedial 
course  by: 

(1]  Calculating  the  number  of 
classroom  and  homework  hours 
required  for  that  course; 

(2)  Comparing  those  hours  with  the 
hours  required  for  non-remedial  courses 
in  a  similar  subject;  and 

(3)  Giving  the  remedial  course  the 
same  number  of  credit  or  clock  hours  it 
gives  the  non-remedial  course  with  the 
most  comparable  classroom  and 
homework  requirements. 

(c)  An  institution  may  not  take  into 
account  any  non-credit  or  reduced  credit 
remedial  course  in  a  program  of 
instruction  leading  to  a  high  school 
diploma  or  the  recognized  equivalent  of 
a  high  school  diploma,  even  if  the  course 
if  necessary  to  enact  the  student  to 
complete  a  degree  or  certificate 
program,  when  determining — 

(1)  A  student's  enrollment  status 
under  the  Title  IV,  HEA  programs;  and 

(2)  A  student's  cost  of  attendance 
under  the  Campus-Based,  Guaranteed 
Student  Loan  and  PLUS  Programs. 

(d)  Except  as  set  forth  in  paragraph  (f) 
of  this  section,  an  institution  may  not 
take  into  account  more  than  one 
academic  year's  worth  of  non-credit  or 
reduced  credit  remedial  coursework 
when  determining — 

(1)  A  student's  enrollment  status 
under  the  Title  IV,  HEA  programs;  and 

(2)  A  student's  cost  of  attendance 
under  the  Campus-Based,  Guaranteed 
Student  Loan  and  PLUS  Programs. 

(e)  One  academic  year's  worth  of  non- 
credit  or  reduced  credit  remedial 
coursework  is  equivalent  to^ 

(1)  30  semester  or  45  quarter  hours,  or 

(2)  900  clock  hours. 

(f)  Courses  in  English  as  a  second 
language  do  not  count  against  the  one 
year  academic  limitation  contained  in 
paragraph  (d)  of  this  section. 

(20  U.S.C.  1094) 


§  66S.21    Tr«atm«nt  of  Pan  Grant,  SEOG 
and  NDSL  Program  funds  H  tiM  recipient 
witftdraws,  drops  out  or  Is  axpeiled  t>cfor« 
his  or  ht  first  day  of  das*. 

(a)(1)  If  a  student  officially  withdraws, 
drops  out  or  is  expelled  before  his  or  her 
first  day  of  class  of  a  payment  period, 
all  funds  paid  to  the  student  for  that 
payment  period  for  institutional  or  non- 
institutional  costs  under  the  Pell  Grant, 
Supplemental  Educational  Opportunity 
Grant  and  National  Direct  Student  Loan 
Programs  are  an  overpayment. 

(2)  The  institution  shall  return  that 
overpayment  to  the  respective  Title  IV. 
HEA  programs  in  the  amount  that  the 
student  received  from  each  program. 

(b)  For  purposes  of  this  section,  the 
Secretary  considers  that  a  student  drops 
out  before  his  or  her  first  day  of  class  of 
a  payment  period  if  the  institution  is 
unable  to  document  the  student's 
attendance  at  any  class  during  the 
payment  period. 

(20  U.S.C.  1094) 

§  668.22    Distribution  formula  for 
Institutional  refunds  and  for  repayments  of 
disbursements  made  to  tfie  student  for 
non^stitutionai  costs. 

(a)  Institutional  refunds  returned  to 
Title  IV,  HEA  programs.  (1)  An 
institution  shall  return  a  portion  of  a 
refund  owed  to  a  student  to  the  Title  IV. 
HEA  programs  if — 

(i)  The  student  officially  withdraws, 
drops  out  or  is  expelled  from  the 
institution  on  or  after  his  or  her  first  day 
of  class  of  a  payment  period;  and 

(ii)  The  student  received  assistance 
under  any  Title  IV,  HEA  program  other 
than  the  College  Work-Study  Program. 

(2)  For  purposes  of  this  section,  an 
institutional  refund  means  the  amount 
paid  for  institutional  charges  by 
financial  aid  and/or  cash  payments 
minus  the  amount  retained  by  the 
institution  for  the  period  that  the  student 
was  actually  enrolled  at  the  institution 
The  amount  retained  by  the  institution 
for  the  student's  actual  period  of 
enrollment  is  calculated  according  to  the 
institution's  refund  policy. 

(3)  If  the  student  has  not  received  Pell 
Grant  funds  at  an  institution 
participating  in  the  Pell  Grant  Program 
under  the  Alternate  Disbursement 
System,  the  portion  of  the  refund  that 
the  institution  shall  return  to  the  Title 
IV,  HEA  program(s)  shall  be  the  lesser 
of— 

(i)  The  amount  of  assistance  received 
under  the  Title  IV,  HEA  programs  other 
than  under  the  College  Work-Study 
Program  for  the  payment  period:  or 

(ii)  The  amount  obtained  by 
multiplying  the  institutional  refund  by 
the  following  fraction: 


Total  amount  ot  Title  IV,  HEA  program 
assistance  (exclusive  of  College  Work- 
Study  earnings)  awarded  for  the  payment 
period 

Total  amount  of  assistance  (exclusive  of  all 
work  earnings)  awarded  for  the  payment 
period. 

(4)(i)  If  a  student  has  received  Pell 
Grant  funds  at  an  institution 
participating  in  the  Pell  Grant  Program 
under  the  Alternate  Disbursement 
System,  the  portion  of  the  refund  that 
the  institution  shall  return  to  the  Title 
IV,  HEA  program(s)  other  than  the  Pell 
Grant  Program  shall  be  the  lesser  of — 

(A)  The  amount  of  assistance  received 
under  the  Title  IV,  HEA  programs  other 
than  the  Pell  Grant  or  College  Work- 
Study  Program  for  the  payment  period: 
or 

(B)  The  amount  obtained  by 
multiplying  the  institutional  rfund  by  the 
following  fraction: 

Total  amount  of  Title  IV,  HEA  program 
assistance  (exclusive  of  College  Work- 
Study  earnings  and  Pell  Grant  funds) 
awarded  for  the  payment  period 

Total  amount  of  assistance  (exclusive  of  all 
work  earnings  and  Pell  Grant  funds) 
awarded  for  the  payment  period. 

(ii)  The  institution  shall  notify  the 
Secretary  of  the  amount  that  it  is 
returning  to  the  Title  IV,  HEA 
program(s)  according  to  paragraph 
(9)(4)(i]  of  this  section. 

(b)  Repayments  of  disbursements 
made  to  the  student  for  non-institutional 
costs  to  the  Title  IV.  HEA  program.  (1)  If 
a  student  officially  withdraws,  drops  out 
or  is  expelled  on  or  after  his  or  her  first 
day  of  class  of  the  payment  period,  the 
institution  shall  determine  what  portion, 
if  any,  of  the  Title  IV.  HEA  program 
assistance  (other  than  from  the  College 
Work-Study,  Guaranteed  Student  Loan 
or  PLUS  Program)  received  for  that 
payment  period  by  the  student  for  non- 
institutional  costs  is  an  overpayment 
that  must  be  repaid  by  the  student.  The 
institution  shall  make  every  reasonable 
effort  to  contact  the  student  and  recover 
the  overpayment  in  accordance  with 
program  regulations  (34  CFR  Parts  674. 
675,  676,  and  690). 

(2)(i)  To  determine  any  of  the  Title  IV, 
HEA.  program  assistance  received  by 
the  student  for  non-institutional  costs 
constitutes  an  overpayment,  the 
institution  shall  subtract  the  non- 
institutional  costs  incurred  by  the 
student  for  that  portion  of  the  payment 
period  during  which  the  students  was 
enrolled  from  the  amount  of  assistance 
disbursed  to  the  student. 


section; 
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(ii)  Non-institutional  costs  may 
include,  but  are  not  limited  to,  room  and 
board  for  which  the  student  does  not 
contract  with  the  institution,  books, 
supplies,  transportation,  and 
miscellaneous  expenses. 

(3)  The  portion  of  the  overpayment  as 
determined  according  to  paragraph 
(b)(2)  of  this  section  that  the  institution 
shall  return  to  the  Title  IV,  HEA 
program(s)  shall  be  the  lesser  of — 

(i)  The  amount  of  assistance  received 
under  the  Title  IV.  HEA  programs  other 
than  the  College  Work-Study, 
Guaranteed  Student  Loan  or  PLUS 
Program  for  the  payment  period;  or 

(ii)  The  amount  obtained  by 
multiplying  the  overpayment  by  the 
following  fraction: 

Total  amount  of  Title  IV.  HEA  program 
assistance  (exclusive  of  College  Work- 
Study  and  GSL  and  PLUS  Loans)  awarded 
for  the  payment  period. 

Total  amount  of  assistance  (exclusive  of  all 
work  earnings  and  GSL  and  PLUS  Loans) 
awarded  for  the  payment  period. 

(c)  Payment  period.  For  purposes  of 
this  section — 

(1)  A  payment  period  under  the 
Guaranteed  Student  Loan  and  PLUS 
Programs  is  a  semester,  trimester  or 
quarter.  At  an  institution  not  using  those 
academic  periods,  it  is  the  period 
between  the  beginning  and  the  midpoint 
or  between  the  midpoint  and  the  end  of 
the  academic  year,  and 

(2)  The  amount  of  a  loan  made  under 
the  Guaranteed  Student  Loan  or  PLUS 
Program  is  considered  to  be  awarded  in 
proportionate  amounts  corresponding  to 
the  number  of  payment  periods 
calculated  according  to  paragraph  (c)(1) 
of  this  section. 

(d)  Drop  out  date.  For  purposes  of  this 
section,  a  student  is  considered  to  have 
dropped  out  on  the  last  recorded  date  of 
class  attendance  by  the  student  as 
documents  by  the  institution. 

(e)  Distribution  among  the  Title  IV, 
HEA  programs.  An  institution  shall 
develop  a  written  policy  allocating  the 
Title  IV,  HEA  program  portion  of  the 
refund  determined  under  paragraph  (a) 
of  this  section  and  the  Title  IV.  HEA 
program  portion  of  the  overpayment 
determined  under  paragraph  (b)  of  this 
section  among  the  Title  IV,  HEA 
program(s)  from  which  the  student 
received  aid.  This  allocation  pohcy  shall 
be  applied  consistently  to  all  students 
who  have  received  Title  IV,  HEA 
program  assistance  and  shall  conform  to 
the  following:  ' 

(1 )  No  amount  of  the  Title  IV.  HEA 
program  portion  of  the  refund  or  of  the 
overpayment  may  be  allocated  to  the 
College  Work-Study  Program: 


(2)  No  amount  of  the  Title  IV.  HEA 
program  portion  of  the  overpayment 
may  be  allocated  to  the  Guaranteed 
Student  Loan  or  PLUS  Program; 

(3)  The  amount  of  the  Title  IV,  HEA 
program  portion  of  the  refund  or  of  the 
overpayment  allocated  to  a  specific 
Title  IV,  HEA  program  may  not  exceed 
the  amount  that  the  student  received 
from  that  program; 

(4)  The  amount  of  the  Title  IV,  HEA 
program  portion  of  the  refund  allocated 
to  the  Guaranteed  Student  Loan  and 
PLUS  Programs  shall  be  returned  to  the 
borrower's  lender  by  the  institution  in 
accordance  with  program  regulations  (34 
CFR  Parts  682  and  683); 

(5)  The  amount  of  the  Title  IV.  HEA 
program  portion  of  the  refund  allocated 
to  the  Title  IV,  HEA  programs  other  than 
the  College  Work-Study,  Guaranteed 
Student  Loan  and  PLUS  Programs  shall 
be  returned  to  the  appropriate  program 
account(8)  by  the  Institution  within  30 
days  of  the  date  that  the  student 
withdraws,  drops  out  or  is  expelled;  and 

(6)  The  amount  of  the  Title  IV,  HEA 
program  portion  of  the  overpayment 
allocated  to  the  Title  IV,  HEA  programs 
other  than  the  College  Work-Study, 
Guaranteed  Student  Loan  and  PLUS 
Programs  shall  be  returned  to  the 
appropiate  program  account(8)  within  30 
days  of  the  date  of  that  the  student 
makes  the  repayment. 

(20  U.S.C.  1094) 

§  668.23    Audits,  records  and  examination. 

(a)  An  institution  which  participates 
in  the  National  Direct  Student  Loan  (34 
CFR  Part  674),  College  Work-Study  (34 
CFR  Part  675).  Supplemental 
Educational  Opportunity  Grant  (34  CFR 
Part  876),  Guaranteed  Student  Loan  (34 
CFR  Part  682),  PLUS  (34  CFR  Part  683). 
or  Pell  Grant  (34  CFR  Part  690)  Program 
shall  comply  with  the  regulations  for 
those  programs  concerning — 

(1)  Fiscdl  and  accounting  systems; 

(2)  Program  and  fiscal  recordkeeping; 
and 

(3)  Record  retention. 

(b)  For  purposes  of  audit  and 
examination,  an  institution  which 
participates  in  any  Title  IV,  HEA 
program  shall  give  the  Secretary',  the 
Comptroller  General  of  the  United 
States  or  their  duly  authorized 
representatives  access  to  the  records 
required  by  the  program  regulations  and 
this  part  and  to  any  other  pertinent 
books,  documents,  papers  and  records. 

(c)(1)  An  institution  which 
participates  in  the  National  Direct 
Student  Loan,  College  Work-Study 
Supplemental  Education  Opportunity 
Grant,  Guaranteed  Student  Loan,  or 
PLUS  Program  or  the  Pell  Grant  Program 
under  the  Regular  Disbursement  System 


shall  have  a  financial  and  compliance- 
audit  of  its  Title  IV,  HEA  programs.  The 
audit  shall  be  conducted  by  an 
independent  auditor  in  accordance  with 
the  general  standards  and  the  standards 
for  financial  and  compliance  audits  in 
the  U.S.  General  Accounting  Office's 
(GAO's)  Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions. 

(2)  Procedures  for  audits  are 
contained  in  audit  guides  developed  by, 
and  available  from,  the  Education 
Department's  Office  of  the  Inspector 
General.  These  audit  guides  do  not 
impose  any  requirements  beyond  those 
imposed  under  apphcable  statutes  and 
regulations,  and  GAO's  Standards. 

(3)  The  institution  shall  have  an  audit 
performed  at  least  once  every  two  years. 
Each  audit  must  cover  the  institution's 
activities  for  the  entire  period  of  time 
since  the  preceding  audit. 

(4)  The  institution  shall  submit  audit 
reports  within  nine  months  of  the  end  of 
the  audit  period  to  its  local  regional 
office  of  the  Education  Department's 
Office  of  the  Inspector  General  Audit 
Agency. 

(5)  The  institution  shall — 

(i)  Give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  necessary  to  the 
audit's  review;  and 

(ii)  include  in  any  arrangement  with 
an  individual  or  firm  conducting  an 
audit  described  in  this  section  that  the 
individual  or  firm  shall  give  the 
Secretary  and  the  Inspector  General 
access  to  records  or  other  documents 
necessary  to  the  audit's  review. 

(d)  Upon  written  request,  an 
institution  shall  give  the  Secretary 
access  to  all  Title  IV,  HEA  program  and 
fiscal  records.  Including  records 
refiecting  transactions  with  any 
financial  institution  with  which  it 
deposits  or  has  deposited  any  Title  IV. 
HEA  program  funds. 

(e)(1)  In  addition  to  the  records 
required  under  appropriate  program 
regulations  and  this  part  for  each 
recipient  of  Title  IV,  HEA  program 
assistance,  and  institution  shall 
establish  and  maintain  on  a  current 
basis,  records  regarding — 

(i)  The  student's  admission  to,  and 
enrollment  status  at  the  institution; 

(ii)  The  program  and  courses  in  which 
the  student  is  enrolled; 

(ill)  Whether  the  student  is 
maintaining  satisfactory  progress  in  his 
or  her  course  of  study; 

(iv)  Any  refunds  due  or  paid  to  the 
student,  the  Title  IV,  HEA  program 
account(s)  and  the  student's  lender 
under  the  Guaranteed  Student  Loan  and 
PLUS  programs; 


laj  U-b-U.  1094) 


the  follDwing  fraction: 
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(v)  The  student's  placement  by  the 
institution  in  a  job  if  the  institution 
provides  a  placement  service  and  the 
student  uses  that  service,  and 

(vi)  The  student's  prior  receipt  of 
financial  aid  (see  §  668.19). 

(vii)  The  verification  of  student  aid 
application  data. 

(2)(i)  An  institution  shall  establish  and 
maintain  records  regarding  the 
educational  qualifications  of  each 
regular  student  it  admits,  whether  or  not 
the  student  receives  Title  IV,  HEA 
assistance,  which  are  relevant  to  the 
institution's  admission  standards. 

(ii)  An  institution  at  which  only 
certain  programs  have  been  determined 
eligible  shall  establish  and  maintain 
records  regarding  the  admissions 
requirements  and  educational 
qualifications  of  each  regular  student 
enrolled  in  the  eligible  program(s), 
whether  or  not  the  student  received 
Title  rV.  HEA  assistance. 

(3)  Records  shall  be — 

(i)  Systematically  organized;  and 

(ii)  Readily  available  for  review  by 
the  Secretary  at  the  geographical 
location  where  the  student  will  receive 
his  or  her  degree  or  certificate  of 
program  or  course  completion. 

(20  U.S.C  1068. 1094. 1141  and  wcUon  4  of 
Pub.  L  95-452) 

9M«.24    AucM  Mcapdone  and 


(a)(1)  If,  as  a  result  of  a  Federal  audit 
or  an  audit  performed  at  the  direction  of 
the  institution,  the  Education 
Department's  Inspector  General 
questions  an  expenditure  or  the 
institution's  compliance  with  an 
applicable  requirement  (including  the 
lack  of  proper  documentation),  the 
Inspector  General  notiHes  the  Secretary 
and  the  institution  of  the  questioned 
expenditure  or  procedure. 

(2)  If  the  institution  believes  that  the 
questioned  expenditure  or  procedure 
was  proper,  it  shall  notify  the  Secretary 
in  writing  of  its  position  and  the  reasons 
for  its  position. 

(3)  The  institution's  response  must  be 
received  by  the  Secretary  within  35  days 
of  the  date  of  the  Inspector's  General's 
notification  to  the  institution. 

(b)(1)  Based  on  the  audit  finding  and 
the  institution's  response,  the  Secretary 
determines  the  amount  of  funds 
improperly  spent,  if  any,  and  instructs 
the  institution  as  to  the  manner  of 
repayment. 

(2)  The  institution  shall  repay  those 
funds  within  30  days  of  the  date  of  the 
Secretary's  notification,  unless  the 
Secretary  permits  a  longer  repayment 
period. 


(c)  The  Secretary  charges  interest  on 
outstanding  debts  resulting  from  audits 
or  other  reviews  in  accordance  with  34 
CFR  75.909. 

(20  U.S.C.  1094) 

S66SJS    LoM  of  Instnutional  eHglMnty. 

(a)  When  an  institution  loses  its 
eligihility  or  ceases  to  provide 
educational  instruction,  it  shall — 

(1)  Immediately  notify  the  Secretary  of 
that  fact; 

(2)  Refund  to  the  Federal  government, 
or  otherwise  dispose  of  by  instructions 
from  the  Secretary,  any  unobligated 
Title  rV,  HEA  program  funds  and  any 
Guaranteed  Student  Loan  or  PLUS  Loan 
checks  it  has  received,  except — 

(i)  Those  funds  for  which  it  has  made 
a  commitment  but  not  yet  paid  to 
students  in  that  payment  period;  and 

(ii)  Its  administrative  allowance,  if 
applicable; 

(3)  Submit  to  the  Secretary  within  45 
days  after  the  effective  date  of  closing 
or  loss  of  eligibility — 

(i)  All  financial,  performance  and 
other  reports  required  by  each 
appropriate  Title  IV,  HEA  program 
regulation;  and 

(ii)  A  letter  of  engagement  for  an  audit 
or  an  audit  report  of  all  Title  IV,  HEA 
program  funds  it  received; 

(4)  Inform  the  Secretary  of  the 
arrangements  it  has  made  for  the  proper 
retention  and  storage  for  a  minimum  of 
five  years  of  all  records  concerning  the 
administration  of  the  Title  IV.  HEA 
programs; 

(5)  Inform  the  Secretary  of  how  it  will 
provide  for  the  collection  of  any 
outstanding  Title  IV,  HEA  loans;  and 

(6)  Distribute  refunds  of  unearned 
tuition  and  fees  according  to  §  668.21. 

(b)  For  the  purposes  of  this  section — 

(1)  A  commitment  under  the  Pell 
Grant  Program  occurs  after  a  student  is 
enrolled  and  attending  the  institution 
and  has  submitted  a  valid  student  aid 
report  to  the  institution,  or  to  the 
Secretary  if  the  student  is  attending  an 
institution  which  participates  under  the 
Alternate  Disbursement  System; 

(2)  A  commitment  under  the  Campus- 
Based  Programs  occurs  when  the 
student  is  enrolled  and  attending  the 
institution  and  has  received  an  award 
letter  from  the  institution. 

(20  U.S.C.  1094) 

Subpart  C— Statement  of  Educational 
Purpose  and  Selective  Service 
Registration  Requirements 

S66S.31    Scope. 

This  subpart  establishes  rules  by 
which  an  otherwise  eligible  student  files 
a  Statement  of  Educational  Purpose. 


files  a  Statement  of  Registration 
Compliance  and,  if  required,  verifies  his 
registration  with  Selective  Service  in 
order  to  receive  assistance  under  any 
Title  IV.  HEA  program. 

(20  U.S.C.  1091  and  50  U.S.C.  App.  462) 

966S.32    Statement  of  educational 
purpose. 

Before  receiving  any  funds  under  any 
Title  IV.  HEA  program,  a  student  shall 
file  a  Statement  of  Educational  Purpose 
with  the  institution  or,  under  the 
Guaranteed  Student  Loan  or  PLUS 
Program,  with  the  lender.  In  this 
statement,  the  student  certifies  that  he 
or  she  will  use  any  funds  received  under 
these  programs  solely  for  educational 
expenses  connected  with  attendance  at 
the  institution  at  which  the  student  is 
enrolled  or  accepted  for  enrollment. 

(20  L.S.C.  1091) 

§  66S.33    Statement  of  registration 
compliance. 

(a)(1)  Except  as  provided  in  paragraph 
(c)  of  this  section,  until  a  student  who  is 
applying  for  Title  IV,  HEA  program 
assistance,  or  under  the  PLUS  Program,  . 
who  will  benefit  from  the  loan,  files  a 
Statement  of  Registration  Compliance 
with  the  institution,  an  institution  may 
not,  for  any  period  of  instruction — 

(i)  Disburse  funds  to  the  student  under 
any  Title  IV,  HEA  program; 

(ii)  Certify  the  institution  portion  of 
the  application  under  the  Guaranteed 
Student  Loan  or  PLUS  Program;  or 

(iii)  Certify  the  institutional  portion  of 
the  Pell  Grant  Request  for  Payment  (ED 
Form  304). 

(2)  In  the  Statement  of  Registration 
Compliance,  the  student  must  certify 
either  that  he  is  registered  with 
Selective  Service  or  that,  for  a  specified 
reason,  he  or  she  is  not  required  to  be 
registered. 

(b)  A  student  shall  file  a  Statement  of 
Registration  Compliance  once  for  each 
award  year.  If  the  student's  status  under 
registration  law  changes  during  the 
award  year  after  he  has  completed  the 
Statement  of  Registration  Compliance, 
the  student  is  not  required  to  file  a  new 
statement  for  that  award  year. 

(c)  The  requirements  set  forth  in 
paragraph  (a)  of  this  section  and 

§  668.35  do  not  apply  to  students  who 
are — 

(1)  Enrolled  in  an  officer  procurement 
program,  the  curriculum  of  which  has 
been  approved  by  the  Secretary  of 
Defense  at  the  following  institutions: 

(i)  The  Citadel,  Charleston.  South 
Carolina; 

(ii)  North  Georgia  College,  Dahlonega. 
Georgia; 


College  Work-Study  Program; 


under  the  Regular  Disbursement  System       PLUS  programs; 
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(iii)  Norwich  University,  Northfield, 
Vermont;  or 

(iv)  Virginia  Military  Institute, 
Lexington,  Virginia;  or 

(2)  Unable  to  present  themselves  for 
registration  for  reasons  beyond  their 
control  such  as  being  hospitalized, 
incarcerated,  or  institutionalized. 

(50  U.S.C.  App.  462) 

§  668.34    Model  statement  of  educational 
purpose  and  registration  compliance. 

The  Secretary  considers  the  following 
statement  as  satisfying  the  requirements 
of  §§  668.32  and  668.33(a)  and  the 
notification  requirement  of  S  668.35(a): 

Statement  of  Educational  Purpose/ 
Registration  Compliance 

I  certify  thai  I  will  use  any  money  I  receive 
under  any  Title  IV.  MEIA  program  only  for 
expenses  related  to  attendance  at  (insert 

name  of  school) ;  and 

(check  as  appropriate) 

I  am  a  female. 

1  am  in  the  armed  services  on 

active  duty.  (Note:  Members  of  the  Reserves 
and  National  Guard  are  not  considered  on 
active  duty.) 

I  have  not  reached  my  18th 

birthday. 

1  was  bom  before  1960. 

1  am  a  permanent  resident  of  the 

Trust  Territory  of  the  Pacific  Islands  or  the 
Northern  Mariana  Islands. 

1  certify  that  I  am  registered  with 

Selective  Service. 

Signature  

Date:  

Notice:  You  will  not  receive  Title  IV,  HEA 
program  assistance  unless  you  complete  this 
statement  and,  if  required,  give  proof  to  your 
school  of  your  registration  compliance.  If  you 
purposely  state  falsely  that  you  are  registered 
or  that  you  are  within  one  of  the  categories  of 
persons  not  required  to  register,  you  may  be 
subject  to  fine  or  imprisonment,  or  botli.  The 
Title  IV,  HEA  programs  includes  the  Pell 
Grant,  Supplemental  Educational 
Opportunity  Grant,  State  Student  Incentive 
Grant.  College  Work-Study,  National  Direct 
Student  Loan,  Guaranteed  Student  Loan  and 
PLUS  Programs. 
(20  U.S.C.  1091  and  50  U.S.C.  App.  462) 

§  668.3S    Verification  of  registration 
compliance  for  academic  years  beginning 
on  or  after  July  1. 1985. 

(a)  Except  as  provided  in  paragraph 
(a)(2]  of  this  section,  for  each  academic 
year  or  period  of  instruction  beginning 
on  or  after  July  1, 1985 — 

(1)  A  student  who  has  certified  that  he 
is  registered  with  Selective  Service  on 
the  Statement  of  Registration 
Compliance  according  to  the 
requirement  of  §  668.33  shall  verify  that 
registration  by  submitting  to  the 
institution  appropriate  documentation 
described  in  paragraph  (b)  of  this 
section. 


(2)  A  student  is  not  required  to  submit 
verification  documentation  if — 

(i)  The  student  has  previously 
received  Title  IV,  HEA  program 
assistance  for  attendance  at  that 
institution;  or 

(ii)  The  student  has  verified  his 
registration  compliance  in  a  previous 
academic  year  or  period  of  instruction. 

(b)(1)  The  following  documents  may 
be  used  to  verify  a  student's  registration 
compliance: 

(i)  A  copy  of  the  student's  Registration 
Acknowledgement  Letter  (SSS  Form  3A 
or  3A-S): 

(ii)  A  financial  aid  transcript  received 
by  the  institution  bearing  the  student's 
Selective  Service  number, 

(iii)  Other  documentation  from  the 
Selective  Service,  if  approved  by  the 
Secretary  and  the  Director  of  the 
Selective  Service  System;  or 

(iv)  A  notarized  affidavit  in  which  the 
student  affirms  that  he — 

(A)  Has  registered  with  the  Selective 
Service;  and 

(B)  Does  not  have  his  Registration 
Acknowledgement  Letter. 

(2)  The  Secretary  considers  the 
following  affidavit  as  satisfying  the 
requirment  of  paragraph  (b)(l)(iv)  of  this 
section: 

Affidavit  of  Registration  Compliance 

I  affirm  under  penalty  of  perjury  that  I 
am  registered  with  Selective  Service  and 
that  I  do  not  have  my  Registration 
Acknowledgement  Letter  from  Selective 
Service.  I  understand  that  if  this 
information  is  false,  I  could  be  subject  to 
either  a  fine  or  imprisonment,  or  both.  I 
also  understand  that  I  must  provide 
proof  from  the  Selective  Service  or  my 
registration  to  my  school  within  120 
days  of  the  date  of  this  affidavit,  and 
that  if  I  do  not  provide  such  proof  I  must 
repay  any  Title  IV,  HEA  program 
assistance  I  have  received  for  this 
school  period  and  that  I  forfeit  the  right 
to  receive  the  benefits  of  any  loan  made 
under  the  Guaranteed  Student  Loan  or 
PLUS  Program  as  well  as  the  right  to 
payment  of  interest  benefits  on  the  loan. 

Signature: 

Date: 


Notary  Public:  ^— — ^^-^^^■^^^— — 

(c)(1)  If  the  student  must  verify  his 
registration  compliance  and  the 
institution  has  not  received  appropriate 
documentation  verifying  that 
registration,  it  may  not — 

(i)  Disburse  funds  to  the  student  under 
any  Title  IV,  HEA  assistance  programs; 

(ii)  Certify  the  institutional  portion  of 
his  application  under  the  Guaranteed 
Student  Loan  or  PLUS  Program;  or 

(iii)  Certify  the  institutional  portion  of 
his  Pell  Grant  Request  for  Payment  (ED 
Form  304). 


(2)  If  a  student  temporarily  verifies  his 
registration  by  submitting  to  the 
institution  the  notarized  affidavit 
described  in  paragraph  (b)(2)  of  this 
section,  an  institution  shall — 

(i)  Disburse  the  student's  Title  IV, 
HEA  program  funds  for  not  more  than 
one  payment  period; 

(ii)  Certify  the  institutional  portion  of 
his  application  under  the  Guaranteed 
Student  Loan  or  PLUS  Program;  and 

(iii)  Certify  the  institutional  portion  of 
his  Pell  Grant  Request  for  Payment  (ED 
Form  304). 

(3)  A  student  who  has  filed  an 
affidavit  under  paragraph  (b)(2)  of  this 
section  shall  submit  to  the  institution  the 
documentation  described  in  paragraph 
(b)(1)  of  this  section  to  verify  his 
registration  within  one  hundred  and 
twenty  (120)  days  from  the  date  of  the 
affidavit. 

(4)  If  the  student  who  submits  an 
affidavit  does  not  submit  the  required 
documentation  within  one  hundred  and 
twenty  (120)  days  from  the  date  of  the 
affidavit — 

(i)  Title  rV,  HEA  program  funds 
received  by  the  student  for  the  payment 
period  in  question  constitute  an 
unauthorized  payment  which  the 
student  must  repay; 

(ii)  The  institution  shall  make  no 
further  disbursements  of  Title  IV,  HEA 
program  funds;  and 

(iii)  The  institution  shall  provide  the 
Secretary  with  the  student's  name, 
amount  of  unauthorized  payment.  Social 
Security  number,  and  other  relevant 
information.  • 

(iv)  The  Secretary  takes  necessary 
steps  to  recover  this  unauthorized 
payment,  including  litigation,  as 
necessary. 

(5)  If  the  institution  certifies  the 
institutional  portion  of  an  application 
under  the  Guaranteed  Student  Loan  or 
PLUS  Program  for  a  student  who  fails  to 
submit  the  required  documentation 
within  one  hundred  and  twenty  (120) 
days  from  the  date  of  the  affidavit  the 
institution  shall  notify  the  lender  and 
the  Secretary. 

(6)  A  student  who  fails  to  submit  the 
required  documentation  within  one 
hundred  and  twenty  (120)  days  forfeits 
the  right  to  receive  the  benefits  of  the 
loan  made  to  or  for  the  student  under 
the  Guaranteed  Student  Loan  or  PLUS 
Program,  as  well  as  the  right  to  payment 
of  interest  benfits  on  the  loan.  "The 
borrower  shall,  if  demanded  by  the 
lender,  immediately  repay  the 
disbursement. 

(20  U.S.C.  1097  and  50  U.S.C.  App.  462) 
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(a)  (1)  Aa  institutioii  shall  provide 
general  written  notice  to  any  student 
seeking  aid  under  any  Title  IV,  H£A 
program  that  he  or  she  must  submit  a 
Statement  of  Registration  Compliance  to 
the  institution  as  a  condition  for  receipt 
of  such  aid.  Further,  the  institution  shall 
provide  a  notice  to  nule  students  that 
they  may  be  required  to  verify  their 
registration  with  the  Selective  Service. 

(2)  Before  denying  aid  to  any  student 
under  any  Title  IV,  HEA  program  for 
failure  to  register  with  the  Selective 
Service,  for  failure  to  file  the  Statement 
of  Registration  Compliance,  in 
accordance  with  S  66S.33  or  for  failure  to 
verify  his  registration  widi  Selective 
Service  in  accordance  with  |  668^5.  the 
institution  shall  inform  that  student  in 
writing  that  he  or  she  will  be  denied 
Title  IV,  HEA  program  assistance. 

(b]  (1)  A  student  who  was  notiHed 
uiKier  paragrapK  [a][2)  of  this  section 
and  has  not  registered  although  required 
to  do  so  may  establish  his  eligibility  for 
Title  rV.  HEA  program  assistance  for  the 
payment  period  in  which  he  was 
notified  under  paragraph  (a)(2)  of  this 
section  by  registering,  filing  a  Statement 
of  Registration  Compliance,  and,  if 
required,  verifying  that  he  is  registered 
with  Selective  Service  in  accordance 
with  S66«.3S  within  30  days  of  the 
receipt  of  the  notice  or  before  the  end  of 
the  same  payment  period,  whichever  is 
later. 

(2)  A  student  who  was  notified  under 
paragraph  (aX2)  of  this  section  and  who 
has  registered  with  Selective  Service  or 
is  not  required  to  register  with  Selective 
Service  but  failed  to  file  a  Statement  of 
Registration  Compliance,  or  to  verify 
that  he  is  registered  with  Selective 
Service,  may  establish  his  or  her 
eligibility  for  Title  IV,  HEA  program 
assistance  for  the  payment  period  in 
which  he  was  notified  under  paragraph 
(aK2)  of  this  section  by  filing  a 
Statement  of  Registration  Compliance 
and,  if  required,  verifying  that  he  is 
registered  with  Selective  Service  in 
accordance  with  §  668.35  within  30  days 
of  the  receipt  of  the  notice  or  the  end  of 
the  same  payment  period,  whichever  is 
later. 

(3)  If  a  student  does  not  file  a 
Statement  of  Registration  Compliance, 
or  verify  that  he  is  registered  with 
Selective  Service  in  accordance  with 

9  666.35,  within  thirty  days  of  the  receipt 
of  the  notification  under  paragraph 
(a)(2]  of  this  section  or  before  the  end  of 
that  payment  period,  whichever  is  later, 
he  or  she  may  not  receive  Title  IV,  HEA 
program  assistance  retroactively  for  that 
payment  period  or  prior  payment 
periods  for  which  the  student  had  not 


filed  a  Statement  of  Registration 
Compliance  or  verified  that  he  is 
registered  with  Selective  Service. 

(c)  (1)  A  student  who  has  been  denied 
Title  IV,  HEA  program  assistance 
because  he  has  not  verified  his 
registration  with  the  Selective  Service, 
may  seek  a  hearing  from  the  Secretary    ■ 
by  filing  a  request  in  writing  with  the 
Secretary.  The  student  must  submit  with 
that  request — 

(i)  A  statement  that  he  is  in 
compliance  with  registration 
requirements: 

(ii)  A  concise  statement  of  the  reasons 
why  he  has  not  been  able  to  verify  that 
he  is  in  compliance  with  those 
requirements:  and 

(iii)  Copies  of  all  material  that  he  has 
already  supplied  to  the  institution  to 
verify  his  compliance. 

(2)  The  Secretary  provides  an 
opportunity  for  a  hearing  to  a  student 
who — 

(i)  Asserts  that  he  is  in  compliance 
with  registration  requirements;  and 

(ii)  Files  a  written  request  for  a 
hearing  in  accordance  with  paragraph 
(c)(1)  of  this  section  within  the  award 
year  for  which  he  was  denied  Title  IV. 
HEA  program  assistance  or  within  30 
days  following  the  end  of  the  payment 
period,  whichever  is  later. 

(3)  An  official  designated  by  the 
Secretary  shall  conduct  any  hearing 
held  under  paragraph  (c)(2)  of  this 
section.  The  sole  purpose  of  this  hearing 
is  the  determination  of  compliance  with 
registration  requirements.  At  this 
hearing,  the  student  retains  the  burden 
of  proving  compliance,  by  credible 
evidence,  with  the  requirements  of  the 
Military  Selective  Service  Act.  The 
designated  o^icial  shall  not  consider 
challenges  based  on  constitutional  or 
other  grounds  to  the  requirements  that  a 
student  state  and  verify,  if  required, 
compliance  with  registration 
requirements,  or  to  those  registration 
requirements  themselves. 

(d)  Any  determination  of  compliance 
made  under  this  section  shall  be  final 
unless  reopened  by  the  Secretary  and 
revised  on  the  basis  of  additional 
evidence. 

(e)  Any  determination  of  compliance 
made  under  this  section  shall  be  binding 
only  for  purposes  of  determining 
eligibility  for  Title  IV,  HEA  program 
assistance. 

(50  U.S.C.  App.  462) 

5  66B.37    nflcofd  fstantion  requlramenta. 

An  institution  shall  include  in  each 
student's  record,  in  accordance  with  the 
record  retention  provisions  in  each  of 
the  Title  IV,  HEA  program  regulations, 
the  following: 


(a)  The  signed  Statement  of 
Educational  Purpose/Registration 
Compliance:  and 

(b)  The  documentation  described  in 
S  668.34  verifying  the  student's 
registration  compliance. 

(20  U.S.C.  1U97  and  SO  U.S.C.  App.  462) 

Subpart  D — Student  Consumer 
Infornnation  Services 

§  668.41    Scop*  and  special  definition. 

(a)  Each  institution  participating  in 
any  Title  IV,  HEA  program  shall 
disseminate  to  all  enrolled  students,  and 
to  prospective  students  upon  request, 
through  appropriate  publications  and 
mailing,  information  concerning — 

(1)  The  institution  (see  S  668.44):  and 

(2)  Any  student  financial  assistance 
available  to  students  enrolled  in  the 
institution  (see  §  668.43). 

(b)  The  following  definition  applies  to 
this  subpart:  Prospective  student:  An 
individual  who  has  contacted  an 
institution  participating  in  any  Title  IV. 
HF.A  program  for  the  purpose  of 
requesting  information  concerning 
admission  to  the  institution. 

(20  U.S.C.  1092) 

§  668.42    Preparation  and  dissemination  of 
materials. 

For  each  award  year  in  which  it 
participates  in  any  Title  IV.  HEA 
program,  an  institution  shall — 

(a)  If  necessary,  prepare  and  publish 
materials  covering  the  topics  set  forth  in 
S  668.43  and  S668.44:  and 

(b)  Make  such  material  available 
through  appropriate  publications  and 
mailings  to — 

(i)  All  currently  enrolled  students:  and 
(2)  Any  prospective  student,  upon 
request  of  that  student. 

(20  U.S.C.  1092) 

S  668.43    Financial  assistance  information. 

(a)  (1)  Information  on  financial 
assistance  that  the  institution  must 
publish  and  make  readily  available  to 
current  and  prospective  students  under 
this  subpart  shall  include,  but  is  npt 
limited  to.  a  description  of  all  the 
Federal.  State,  local,  private  and 
institutional  student  financial  assistance 
programs  available  to  students  who 
enroll  at  that  institution. 

(2)  These  programs  include  both  need- 
based  and  non-need-based  programs. 

(3)  The  institution  may  describe  its 
own  financial  assistance  programs  by 
listing  them  in  general  categories. 

(b)  For  each  program  discussed  in 
paragraph  (a)  of  this  section,  the 
information  provided  by  the  institution 
shall  describe — 


section. 


Form  304). 


(20  U.S.C.  1097  and  50  U.S.C.  App.  462) 
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(1)  The  procedures  and  forms  by 
which  students  apply  for  assistance; 

(2)  The  student  eligibility 
requirements: 

(3)  The  criteria  for  selecting  recipients 
from  the  group  of  eligible  applicants; 
and 

(4)  The  criteria  for  determining  the 
amount  of  a  student's  award. 

(c)  The  institution  shall  describe  the 
rights  and  responsibilities  of  students 
receiving  financial  assistance  and 
specifically,  assistance  under  the  Title 
IV,  HEA  programs.  This  description 
shall  include  specific  information 
regarding — 

(1)  Criteria  for  continued  student 
eligibility  under  each  program; 

(2)  (i)  Standards  which  the  student 
must  maintain  in  order  to  be  considered 
to  be  making  satisfactory  progress  in  his 
or  her  course  of  study  for  the  purpose  of 
receiving  financial  assistance;  and 

(ii)  Criteria  by  which  the  student  who 
has  failed  to  maintain  satisfactory 
progress  may  re-establish  his  or  her 
eligibility  for  financial  assistance: 

(3)  The  method  by  which  financial 
assistance  disbursements  will  be  made 
to  the  students  and  the  frequency  of 
such  disbursements; 

(4)  The  terms  of  any  loan  received  by 
a  student  as  part  of  the  student's 
financial  assistance  package,  a  sample 
loan  repayment  schedule  for  sample 
loans  and  the  necessity  for  repaying 
loans:  and 

(5)  The  general  conditions  and  terms 
applicable  to  any  employment  provided 
to  a  student  as  part  of  the  student's 
financial  assistance  package. 

(20  U.S.C.  1092) 

§  668.44    Institutional  informatioa 

(a)  Institutional  information  that  the 
institution  must  publish  and  make 
readily  available  to  current  and 
prospective  students  under  this  subpart 
shall  include,  but  is  not  limited  to — 

(1)  The  cost  of  attending  the 
institution,  including — 

(i)  Tuition  and  fees  charged  to  full- 
time  and  part-time  students: 

(ii)  Estimates  of  necessary  books  and 
supplies; 

(iii)  Estimates  of  typical  charges  for 
room  and  board: 

(iv)  Transportation  costs  for 
commuting  students  or  for  students 
living  on  or  off-campus;  and 

(v)  Any  additional  cost  of  a  program 
in  which  the  student  is  enrolled  or 
expresses  a  specific  interest; 

(2)  A  statement  of  the  refund  policy  of 
the  institution  for  the  return  of  unearned 
tuition  and  fees  or  other  refundable 
portion  of  costs  paid  to  the  institution; 

(3)  A  statement  of  the  institution's 
policies  regarding  the  distribution  of  any 


refund  due  to  the  Title  IV,  HEA 
programs  as  required  by  S  668.21; 

(4)  The  academic  program  of  the 
institution,  including — 

(i)  The  current  degree  programs  and 
other  educational  and  training  programs; 

(ii)  The  instructional,  laboratory,  and 
other  physical  facilities  which  relate  to 
the  academic  program;  and 

(iii)  The  institution's  faculty  and  other 
instructional  personnel; 

(5)  The  names  of  associations, 
agencies  or  governmental  bodies  which 
accredit,  approve  or  license  the 
institution  and  its  programs  and  the 
procedures  by  which  documents 
describing  that  activity  may  be 
reviewed  under  paragraph  (b)  of  this 
section; 

(6)  A  description  of  any  special 
facilities  and  services  available  to 
handicapped  students;  and 

[7]  The  titles  of  persons  designated 
under  S  668.45  and  information  regarding 
how  and  where  such  persons  may  be 
contacted. 

(b)  The  institution  shall  make 
available  for  review  to  any  enrolled  or 
prospective  student,  upon  request,  a 
copy  of  the  documents  describing  the 
institution's  accreditation,  approval  or 
licensing. 

(20  U.S.C.  1092) 

§  668.45    Availability  of  employses  for 
information  dissemination  purposes. 

[a)  Availability.  (1)  Except  as 
provided  in  paragraph  (b)  of  this  section, 
each  institution  shall  designate  an 
employee  or  group  of  employees  who 
shall  be  available  on  a  full-time  basis  to 
assist  enrolled  or  prospective  students 
in  obtaining  the  information  specified  in 
§S  668.43  and  668.44. 

(2)  If  the  institution  designates  one 
person,  that  person  shall  be  available, 
upon  reasonable  notice,  to  any  enrolled 
or  prospective  student  throughout  the 
normal  administrative  working  hours  of 
that  institution. 

(3)  If  more  than  one  person  is 
designated,  their  combined  work 
schedules  shall  be  arranged  so  that  at 
least  one  of  them  is  available,  upon 
reasonable  notice,  throughout  the 
normal  administrative  working  hours  of 
that  institution. 

(b)  Waiver.  (1)  The  Secretary  may 
waive  the  requirement  that  the 
employee  or  group  of  employees 
designated  under  paragraph  (a)  of  this 
section  be  available  on  a  full-time  basis 
if  the  institution's  total  enrollment,  or 
the  portion  of  the  enrollment 
participating  in  the  Title  IV,  HEA 
programs,  is  too  small  to  necessitate  an 
employee  or  group  of  employees  being 
available  on  a  full-time  basis. 


(2)  In  determining  whether  an 
institution's  total  enrollment  or  the 
number  of  Title  IV.  HEA  program 
recipients  is  too  small,  the  Secretary  will 
consider  whether  there  will  be  an 
insufficient  demand  for  information 
dissemination  services  among  its 
enrolled  or  prospective  students  to 
necessitate  the  full-time  availability  of 
an  employee  or  group  of  employees. 

(3)  To  recieve  a  waiver,  the  institution 
must  apply  to  the  Secretary  at  the  time 
and  in  the  manner  prescribed  by  the 
Secretary. 

(c)  The  granting  of  a  waiver  under 
paragraph  (b)  of  Uiis  section  does  not 
exempt  an  institution  from  designating  a 
specific  employee  or  group  of  employees 
to  carry  out  on  a  part-time  basis  the 
information  dissemination  requirements. 

(20  U.SC.  1092) 
Subpart  E— (Reserved] 

Subpart  F— Misrepresentation 
§668.61    Scops  and  special  definttlons. 

(a)  This  subpart  establishes  the 
standards  and  rules  by  which  the 
secretary  may  initiate  any  proceeding 
under  Subpart  G  against  an  otherwise 
eligible  institution  for  any  substantial 
misrepresentation  made  by  that 
institution  regarding  the  nature  of  its 
educational  program,  its  financial 
charges  or  the  employability  of  its 
graduates. 

(b)  The  following  definitions  apply  to 
this  subpart: 

Misrepresentation:  Any  false, 
erroneous  or  misleading  statement  an 
eligible  institution  makes  to  a  student 
enrolled  at  the  institution,  to  any 
prospective  student,  to  the  family  of  an 
enrolled  or  prospective  student,  or  to  the 
Secretary.  Misrepresentation  includes 
the  dissemination  of  endorsements  and 
testimonials  that  are  given  under  duress. 

Prospective  student-  Any  individual 
who  has  contacted  an  eligible  institution 
for  the  purpose  of  requesting 
information  about  enrolling  at  the 
institution  or  who  has  been  contacted 
directly  by  the  institution  or  indirectly 
through  general  advertising  about 
enrolling  at  the  institution. 

Substantial  misrepresentation:  Any 
misrepresentation  on  which  the  person 
to  whom  it  was  made  could  reasonably 
be  expected  to  rely,  or  has  reasonably 
relied,  to  that  person's  detriment, 

(20  U.S.C  1094) 

§  668.62    Nature  of  educational  program. 

Misrepresentation  by  an  institution  of 
the  nature  of  its  educational  program 
includes,  but  is  not  limited  to.  false. 


periods  for  which  the  student  had  not 


ine  line  ly,  nej\  program  regulations, 
the  following: 


intormation  provided  by  the  institution 
shall  describe — 
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erroneous  or  misleading  statements 
concerning — 

(a)  The  particidar  type(s),  specific 
Boarcef  s).  nature  and  extent  of  its 
accreditation; 

(b)  ¥Vhcther  a  student  may  transfer 
course  credits  earned  at  ttie  institution 
to  any  other  institution: 

fc)  Whether  successful  completion  of 
a  course  of  instruction  qualifies  a 
stadent  for— 

(1)  Acceptance  into  a  labor  union  or 
similar  organization:  or 

(2)  Receipt  of  a  local.  State  or  Federal 
license  or  ■  noo-govemmental 
certification  required  as  a  precondition 
for  enploymeat  (v  to  perfom  certain 
functions; 

(d)  Whether  its  courses  are 
lecoBUBeBded  by — 

(1)  Vocational  counselors,  high 
schools  or  employment  agencies:  or 

(2)  Governmental  official  for 
governmental  employment; 

(e)  Its  size,  locatioa.  fadhties  or 
equipment: 

(f)  The  availability,  frequency  and 
appropriateoeas  of  its  courses  and 
programs  to  the  en^>k)yraent  ob)ectives 
that  it  states  its  programs  are  designed 
toneet: 

tg]  The  nature,  age  and  availability  of 
its  training  devises  or  equipsoent  and 
their  appropriateness  to  the  emploj-ment 
objectives  that  it  states  its  programs  and 
courses  are  desi^ied  to  meet: 

(h)  The  number,  availability  and 
qualifications,  including  the  training  and 
experience,  of  its  faculty  and  other 
personnel: 

(i)  The  availability  of  part-time 
employment  or  other  forms  of  financial 
assistance; 

[}]  The  nature  and  availability  of  any 
tutorial  or  specialized  instruction, 
guidance  and  counseling,  or  other 
supplementary  assistance  it  will  provide 
its  students  before,  during  or  after  the 
completion  of  a  course:  or 

(k)  The  nature  or  extent  of  any 
prerequisites  established  for  enrollment 
in  any  course. 

(20  U.S.C  1094) 

S  668.63    Natora  of  financial  ctwrgas. 

Misrepresentation  by  an  institution  of 
the  nature  of  its  Tinancial  charges 
inchides.  but  is  not  limited  to.  false, 
erroneous  or  misleading  statements 
concerning — 

(a)  Offers  of  scholarships  to  pay  all  or 
part  of  a  course  charge,  unless  a 
scholarship  is  actually  used  to  reduce 
tuition  charges  made  known  to  the 
student  in  advance.  The  charges  made 
known  to  the  student  in  advance  are  the 
chaises  applied  to  ail  stndents  not 
receiving  a  scholarship  or     / 


(b)  Whether  a  particular  charge  is  the 
customary  chnrge  at  the  institution  for  a 
course. 
(20  U.S.C.  1094) 

§  666.64    Emptoysbiilty  of  graduates. 

Misrepresentation  by  an  institution 
regarding  the  employability  of  its 
graduates  includes,  but  is  not  limited  to. 
false,  erroneous  or  misleading 
statements — 

(a)  That  the  institution  is  connected 
with  any  organization  or  is  an 
employment  agency  or  other  agency 
providing  authorized  training  leading 
directly  to  employment; 

(b)  That  the  institution  aiaintains  a 
placement  service  for  graduates  or  will 
otherwise  secure  or  assist  its  graduates 
to  obtain  employment,  unless  it  provides 
the  student  with  a  clear  and  accurate 
description  of  the  extent  and  nature  of 
this  service  or  assistance;  or 

(cj  Concerning  government  job  market 
statistics  in  relation  to  the  potential 
placement  of  its  graduates. 

(20  U.S.C.  1084) 

§666.6$    Procaduras. 

(a)  On  receipt  of  a  %vritten  allegation 
or  complaint  from  a  student  enrolled  at 
the  institution,  a  prospective  student  the 
family  of  a  student  or  prospective 
student,  or  a  governmental  official,  the 
designated  department  official  as 
defined  in  §668.71  reviews  the  allegation 
or  complaint  to  determine  its  factual 
base  and  seriousness. 

(b)  If  the  misrepresentation  is  minor 
and  can  be  readily  corrected,  the 
designated  department  official  informs 
the  institution  and  endeavors  to  obtain 
an  informal,  voluntary  correction. 

(c)  If  the  designated  department 
official  finds  that  the  complaint  or 
allegation  is  a  substantial 
misrepresentation  as  to  the  nature  of  the 
educational  programs,  the  financial 
charges  of  the  institution  or  the 
employability  of  its  graduates,  the 
official — 

(1)  Initiates  action  to  fine  or  to  limit, 
suspend  or  terminate  the  institution's 
eligibility  to  participate  in  the  Title  IV, 
HEA  programs  according  to  the 
procedures  set  forth  in  Subpart  G.  or 

(2)  Takes  other  appropriate  action. 

(20  U.S.C.  1094) 

Subpart  G  flna.  Limitation, 
Suspension  snd  Termination 
Proceedinga 

S  666.71    Scop*  and  apacial  delinMiona. 

(a)  This  subpart  establishes  rules  for 
the  imposition  of  a  fine  upon,  or  for  the 
suspension,  limitation  or  termination  of 
an  otherwise  eligible  institution's 


participation  in  any  or  all  of  the  Title  IV, 
HEA  programs. 

(b)  These  rules  apply  to  an  institution 
which  violates  any  Title  IV.  HEA 
program  statute,  regulation,  special 
arrangement,  agreement  or  limitation 
prescribed  under  authority  of  Title  IV  of 
the  Higher  Education  Act  of  1965  (HEA). 
as  amended. 

(c)  This  subpart  does  not  apply  to  a 
determination  that — 

(1)  An  institution  of  higher  education 
fails  to  meet  the  statutory  definition  set 
forth  in  section  435,  481  or  1201  of  the 
HEA: 

(2)  A  vocational  school  fails  to  meet 
the  statutory  definition  set  forth  in 
section  435(c)  of  the  HEA;  or 

(3)  An  institution  fails  to  qualify  for 
initial  certification  to  participate  in  any 
Title  IV,  HEA  program  because  it  does 
not  meet  the  fiscal  and  administrative 
standards  set  forth  in  Subpart  B  of  this 
part. 

(d)  This  subpart  docs  not  apply  to 
administrative  action  by  the  Department 
of  Education  based  on  any  alleged 
violation  of — 
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(e)  The  following  definitions  apply  to 
this  subpart: 

Designated  department  official:  An 
official  of  the  Education  Department  to 
whom  the  Secretary  has  delegated 
responsibilities  indicated  in  this  subpart 

Funds:  Any  money,  commitments  to 
provide  money  and  commitments  of 
insurance  or  reinsurance  provided  under 
any  or  all  Title  IV.  HEA  programs  to  an 
institution  or  to  or  on  behalf  of  students 
enrolled  and  attending  an  institution. 

(20  U.S  C  1094) 

§  666.72    Standard  of  conduct 

(a)  A  participating  institution  acts  in 
the  nature  of  a  fiduciary  in  its 
administration  of  the  Title  IV,  HEA 
programs. 

(b)  In  the  capacity  of  a  fiduciary,  the 
institution  is  subject  to  the  highest 
standard  of  care  and  diligence  in 
administering  the  programs  and  in 


policies  regarding  the  distribution  of  any      available  on  a  full-time  basis. 


includes,  but  is  not  limited  to,  false. 
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accounting  to  the  Government  for  the 
funds  received  under  those  programs. 

(c)  An  institution's  failure  to 
administer  the  Title  IV,  HEA  programs, 
or  to  account  for  the  funds  it  receives 
under  those  programs,  in  accordance 
with  the  highest  standard  of  care  and 
diligence  required  of  a  fiduciary, 
constitutes  grounds  for  the  trmination  of 
the  eligibility  of  the  institution  to 
participate  in  those  programs. 

(d)  If  the  owner  of  an  institution  is 
convicted  of  a  crime  involving  the 
unlawful  acquisition,  use,  or  expenditure 
of  Title  IV,  HEA  program  funds,  the 
Secretary  considers  that  conviction  as  a 
violation  of  the  institution's  fiduciary 
duty  and  as  an  automatic  ground  for 
terminating  the  institution's  eligibility  to 
participate  in  any  Title  IV.  HEA 
program. 


(20U.S.C.  1070e/se9.) 


§  666.73    Emergency  action. 

(a)  The  Secretary  through  a 
designated  department  official  may  take 
an  emergency  action  to  withhold  funds 
from  an  institution  or  its  students  and  to 
withdraw  the  authority  of  an  institution 
to  obligate  funds  under  any  or  all  Title 
IV.  HEA  programs  if  the  designated 
department  official — 

(1)  Receives  information,  determined 
by  the  official  to  be  reliable,  that  the 
institution  is  violating  applicable  laws, 
regulations,  special  arrangements, 
agreements  or  limitations. 

(2)  Determines  that  immediate  action 
is  necessary  to  prevent  misuse  of 
Federal  funds;  and 

(3)  Determines  that  the  likelihood  of 
loss  outweighs  the  importance  of 
following  the  procedures  set  forth  in  this 
subpart  for  suspension,  limitation  or 
tennination. 

(b)  The  designated  department  official 
begins  an  emergency  action  by  notifying 
the  institution,  by  certified  mail  with 
return  receipt  requested,  of  the  action 
and  the  basis  on  which  it  is  taken.  The 
effective  date  of  the  action  is  the  date  on 
which  the  notice  is  received  by  the 
institution. 

(c)  An  emergency  action  shall  not 
exceed  30  days  unless  a  suspension, 
limitation  or  termination  proceeding  is 
tipgun  unde;  this  subpart  before  the 
expiration  of  that  period.  In  such  case, 
the  period  may  be  extended  until  the 
completion  of  that  proceeding,  including 
any  appeal  to  the  Secretary. 

(d)  If  a  suspension,  limitation  or 
termination  proceeding  is  begun,  the 
Secretary  will  provide  the  institution,  if 
tt  so  requests,  an  opportunity  to  show 
cause  that  the  emergency  action  is 
unwarranted,  pending  the  outcome  of 
the  proceeding. 


(20  U.S.C  1084) 

§  668.74    Hne  proceedings. 

(a)  Scope  and  consequences.  The 
Secretary  may  impose  a  fine  of  up  to 
$25,000  per  violation  on  an  institution 
that— 

(1)  Violates  any  provision  of  Title  IV 
of  the  Higher  Education  Act  or  any 
regulation  or  agreement  implementing 
that  title;  or 

(2)  Substantially  misrepresents  the 
nature  of  its  educational  program,  its 
financial  charges  or  the  employability  of 
its  graduates. 

(b)  Pmcedures.  (1)  The  designated 
department  official  begins  a  fine 
proceeding,  whether  or  not  a 
suspension.  limitation  or  termination 
proceeding  has  begun  under  S  666.75  or 
S  668.76,  by  sending  the  institution  a 
notice  by  certified  mail  with  return 
receipt  requested.  This  notice  must — 

(i)  Inform  the  institution  of  the 
Secretary's  intent  to  fine  the  institution 
and  the  amount  of  the  fine  and  identify 
the  alleged  violations  which  constitute 
the  basis  for  the  action; 

(ii)  Specify  the  proposed  effective  date 
of  the  fine,  which  shall  be  at  least  20 
days  from  mailing  of  the  notice  of  intent: 

(iii]  Inform  the  institution  that  the  fine 
will  not  be  effective  on  the  date 
specified  in  the  notice  if  the  designated 
department  official  receives,  at  least  five 
days  before  that  date,  a  written  request 
for  a  hearing  or  written  material 
indicating  why  the  fine  should  not  be 
imposed. 

(2)  If  the  institution  does  not  request  a 
hearing  but  submits  written  material,  the 
designated  department  official,  after 
considering  that  material,  notifiesjthe 
institution  that — 

(i)  The  fine  will  not  be  imposed;  or 
(ii)  The  fine  is  imposed  as  of  a 

specified  date,  and  in  a  specified 

amount. 

(3)  If  the  institution  requests  a  hearing 
by  the  time  specified  in  paragraph 
(b)(l)(iii)  of  this  section,  the  designated 
department  official  sets  the  date  and  the 
place.  The  date  is  at  least  15  days  after 
the  designated  department  official 
receives  the  request. 

(4)  An  administrative  law  judge 
conducts  a  hearing  on  the  record  in 
accordance  with  §  668.78. 

(c)  Expedited  hearings.  With  the 
approval  of  the  administrative  law  judge 
and  the  consent  of  the  designated 
department  official  and  the  institution, 
any  time  schedule  specified  in  this 
section  may  be  shortened. 

(20  U.S.C  1094) 

§  666.75    Suspension  prooaadinga. 

(a)  Scope  and  consequences.  From  its 
effective  date,  a  suspension  removes  an 


institution's  eligibility  to  participate  in 
any  or  all  of  the  Title  IV,  HEA  programs 
for  a  period  of  time  not  exceeding  60 
days  unless — 

(1)  The  institution  and  the  designated 
department  official  agree  to  an 
extension  where  the  institution  has  not 
requested  a  hearing;  or 

(2)  The  designated  department  official 
begins  a  limitation  or  termination 
proceeding  under  {  668.76. 

(b)  Procedures.  (1)  The  designated 
department  official  begins  a  suspension 
proceeding  by  sending  a  notice  to  an 
institution  by  certified  mail  with  return 
receipt  requested.  The  notice  must — 

(i)  Inform  the  institution  of  the  intent 
of  the  Secretary  to  suspend  the 
institution's  eligibility  to  participate,  cite 
the  consequences  of  that  action  and 
identify  the  alleged  violations  which 
constitute  the  basis  for  the  action; 

(ii)  Specify  the  proposed  effective  date 
of  the  suspension,  which  shall  be  at 
least  20  days  after  the  date  of  mailing  of 
the  notice  of  intent;  and 

(iii)  Inform  the  institution  that  the 
suspension  will  not  be  effective  on  the 
date  specified  in  the  notice  if  the 
designated  department  official  receives, 
at  least  five  days  before  that  date,  a 
request  for  a  hearing  or  written  material 
indicating  why  the  suspension  should 
not  take  place. 

(2)  If  the  institution  does  not  request  a 
hearing,  but  submits  written  material 
the  designated  department  official,  after 
considering  that  material  notifies  the 
institution  that — 

(i)  The  proposed  suspension  is 
dismissed;  or 

(ii)  The  suspension  is  effective  as  of  a 
specified  date. 

(3)  If  the  institution  requests  a  hearing 
by  the  time  specified  in  paragraph 
(b)(l](iii)  of  this  section,  the  designated 
department  official  sets  a  date  and  place 
for  it.  The  date  will  be  at  least  15  days 
after  the  designated  department  official 
receives  the  request.  No  suspension 
takes  place  until  after  a  hearing  is  held. 

(4)  An  administrative  law  judge 
conducts  a  hearing  on  the  record  in 
accordance  with  |  668.78.  (20  U.S.C 
1094) 

§666.76    Limitation  or  termination 
proceedings. 

(a)  Scope  and  consequences.  From  its 
effective  date,  a  limitation  or 
termination  shall  either — 

(1)  Result  in  hmitations  on  an 
institution's  eligibility  to  participate;  or 

(2)  End  the  eligibility  of  an  institution 
to  participate  in  any  or  all  Title  IV,  HEA 
programs. 

(b)  Procedures.  (1)  The  designated 
department  official  begins  a  limitation 
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or  termination  proceeding  whether  or 
not  a  fine  or  suspension  proceeding  has 
begun  under  §§  668.75,  by  sending  an 
institution  a  notice  by  certified  mail 
with  return  receipt  requested.  This 
notice  must — 

(i)  Inform  the  institution  of  the  intent 
of  the  Secretary  to  limit  or  terminate  the 
institution's  eligibility  to  participate,  cite 
the  consequences  of  that  action,  and 
identify  the  alleged  violations  which 
constitute  the  basis  for  the  action,  and  in 
the  case  of  a  limitation  proceeding,  state 
the  limits  to  be  imposed; 

(ii)  Specify  the  proposed  effective  date 
of  the  limitation  or  termination,  which 
shall  be  at  least  20  days  after  the  date  of 
mailing  of  the  notice  of  intent;  and 

(iii)  Inform  the  institution  that  the 
limitation  or  termination  will  not  be 
effective  on  the  date  specified  in  the 
notice  if  the  designated  department 
official  receives,  at  least  five  days 
before  that  date,  a  request  for  a  hearing 
or  written  material  indicating  why  the 
limitation  or  termination  should  not  take 
place. 

(2)  If  the  institution  does  not  request  a 
hearing  but  submits  written  material,  the 
designated  department  official,  after 
considering  that  material,  notifies  the 
institution  that — 

(i)  The  proposed  action  is  dismissed: 
(ii)  Limitations  are  effective  as  of  a 

specified  date:  or 
(iii)  The  termination  is  effective  as  of 

a  specified  date. 

(3)  If  the  institution  requests  a  hearing 
by  the  time  specified  in  paragraph 
(b)(l](iii)  of  this  section,  the  designated 
department  official  sets  a  date  and  a 
place  for  it.  The  date  will  be  at  least  15 
days  after  the  designated  department 
official  receives  the  request.  No 
limitation  or  termination  takes  place 
until  after  a  hearing  is  held. 

(4)  An  administrative  law  judge 
conducts  a  hearing  on  the  record  in 
accordance  with  §  668.78. 

(c)  Expedited  hearing.  With  the 
approval  of  the  administrative  law  judge 
and  the  consent  of  the  designated 
department  official  and  the  institution, 
any  time  schedule  specified  in  this 
section  may  be  shortened. 

(20  U.S.C.  1094) 

S  Mt.77    Pr*-lMaring  conf er«nc«. 

(a)  (1)  A  pre-hearing  conference  shall 
be  convened  by  the  administrative  law 
judge  if  he  or  she  thinks  that  such  a 
conferecne  would  be  useful,  or  if 
requested  by — 

(i)  The  designated  department  official; 
or 

(ii)  The  institution. 

(2)  The  purpose  of  a  pre-hearing 
conference  is  to  allow  the  parties  to 
settle  or  narrow  the  dispute. 


(b)  If  agreed  to  by  the  administrative 
law  judge,  the  designated  department 
official  and  the  institution,  a  pre-hearing 
conference  may  consist  of — 

(1)  A  conference  telephone  call; 

(2)  An  informal  meeting:  or 

(3)  The  submission  and  exchange  of 
written  material. 

(20  U.S.C.  1094) 

§66a.7t    HMTlng  on  ttw  record. 

(a)  A  hearing  on  the  record  is  an 
orderly  presentation  of  arguments  and 
evidence  conducted  by  an 
administrative  law  judge. 

(b)  The  hearing  process  may  be 
expedited  as  agreed  by  the 
administrative  law  judge,  the  designated 
department  official  and  the  institution. 
Procedures  to  expedite  may  include,  but 
are  not  limited  to,  the  following — 

(1)  A  restriction  on  the  number  of 
length  of  submissions; 

(2)  The  conduct  of  the  hearing  by 
telephone  conference  call: 

(3)  A  review  limited  to  the  written 
record:  or 

(4)  A  certification  by  the  parties  to 
facts  and  legal  authorities  not  in  dispute. 

(c)  (1)  The  formal  rules  of  evidence 
and  procedures  applicable  to 
proceedings  in  a  court  of  law  are  not 
applicable. 

(2)  The  designated  department  official 
shall  have  the  burden  of  persuasion  in 
any  fine,  suspension,  liinitation  or 
termination  proceeding  under  this 
subpart. 

(3)  There  shall  be  no  discovery 
required  as  provided  for  under  the 
Federal  Rules  of  Civil  Procedure. 

(4)  The  administrative  law  judge 
accepts  only  evidence  that  is  relevant 
and  material  to  the  proceeding.  Parties 
may  object  to  the  admission  of  evidence 
that  they  consider  to  be  irrelevant, 
immaterial  or  unduly  repetitious. 

(d)  The  designated  department  official 
shall  make  a  transcribed  record  of  the 
proceeding  and  shall  make  the  record 
available  to  the  institution  upon  its 
request  and  upon  its  payment  of  a  fee 
comparable  to  that  prescribed  under  the 
Department  of  Education  Freedom  of 
Information  Act  regulations  (34  CFR  Part 
5). 

(20  U.S.C.  1094) 

§  668.79    AutlH>rfty  and  rasponsibllltiM  of 
ttM  adminlstrativ*  law  judg*. 

(a)  The  administrative  law  judge 
regulates  the  course  of  the  proceeding 
and  conduct  of  the  parties  during  the 
hearing  and  takes  all  steps  necessary  to 
conduct  a  fair  and  impartial  proceeding. 

(b)  (1)  The  administrative  law  judge  is 
not  authorized  to  issue  subpoenas. 

(2)  If  requested  by  the  administrative 
law  judge,  the  Secretary  and  the 


institution  shall  provide  available 
personnel  who  have  knowledge  about 
the  matter  under  review  for  oral  or 
written  examination. 

(c)  The  administrative  law  judge  shall 
take  whatever  measures  are  appropriate 
to  expedite  the  proceeding.  These 
measures  may  include,  but  are  not 
limited  to  the  following — 

(1)  Scheduling  of  conferences: 

(2)  Setting  time  limits  for  hearings  and 
submission  of  written  documents;  and 

(3)  Terminating  the  hearing  and 
issuing  a  decision  against  a  party  if  that 
party  does  not  meet  those  time  limits. 

(20  U.S.C.  1094) 

§668.80    Initial  and  final  decisions- 
Appeals. 

(a)  (1)  The  administrative  law  judge 
shall  issue  a  written  initial  decision  to 
the  institution  and  the  designated 
department  official  within  30  days 
after — 

(i)  The  last  brief  is  filed: 

(ii)  The  last  day  of  the  hearing,  if  the 
administrative  law  judge  does  not 
request  the  parties  to  submit  briefs;  or 

(iii)  The  date  on  which  the 
administrative  law  judge  terminates  the 
hearing  in  accordance  with  §  668.79(c). 

(2)  The  administrative  law  judge's 
decision  shall  state  whether  the 
imposition  of  the  fine,  limitation, 
suspension  or  termination  sought  by  the 
designated  department  official  is 
warranted,  in  whole  or  in  part.  If  the 
designated  department  official  brought  a 
termination  action  against  the 
institution,  the  administrative  law  judge 
may.  if  appropriate,  issue  a  decision  to 
impose  one  or  more  limitations  on  the 
institution  rather  than  terminating  its 
eligibility  to  participate. 

(3)  The  administrative  law  judge  shall 
base  findings  of  fact  only  on  evidence 
considered  at  the  hearing  and  on 
matters  given  official  notice.  If  a  hearing 
is  conducted  by  written  submissions, 
findings  of  fact  shall  be  based  on  the 
facts  stipulated  by  the  parties. 

(b)  (1)  In  a  suspension  proceeding,  the 
Secretary  reviews  the  administrative 
law  judge's  initial  decision  and  issues  a 
final  decision  within  20  days  after  the 
initial  decision.  The  Secretary  adopts 
the  initial  decision  unless  it  is  clearly 
unsupported  by  the  evidence  presented 
at  the  hearing. 

(2)  A  suspension  takes  effect  upon 
either  the  date  on  which  notice  of  the 
suspension  is  received  by  the  institution 
or  the  original  proposed  effective  date 
stated  in  the  designated  department 
official's  notice  of  intent  to  suspend, 
whichever  is  later. 

(3)  A  suspension  shall  not  exceed  60 
days  unless  a  limitation  or  termination 
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proceeding  is  begun  under  this  subpart 
before  the  expiration  of  that  period.  In 
such  case,  the  period  may  be  extended 
until  the  completion  of  that  proceeding, 
including  any  appeal  to  the  Secretary. 

(c)  In  a  fine,  limitation  or  termination 
proceeding,  the  administrative  law 
judge's  initial  decision  automatically 
becomes  the  Secretary's  final  decision 
20  days  after  it  is  issued  unless,  within 
that  20  day  period,  the  institution  or  the 
designated  department  official  appeals 
the  decision  to  the  Secretary. 

(d)  (1)  Within  a  period  specified  by 
the  Secretary,  the  party  that  appeals 
shall  submit  a  brief  or  written  materials 
to  the  Secretary  explaining  why  the 
initial  decision  of  the  administrative  law 
judge  should  be  overturned  or  modified. 

(2)  The  appealing  party  may  submit 
proposed  findings  of  fact  or  conclusions 
of  law.  However,  the  proposed  findings 
of  fact  must  be  supported  by — 

(i)  The  evidence  introduced  into  the 
record  at  hearing: 

(ii)  Stipulations  of  the  parties  if  the 
hearing  consisted  of  written 
submissions:  or 

(iii)  Matters  that  may  be  judicially 
noticed. 

(3)  The  opposing  party  shall  respond 
within  the  time  period  specified  by  the 
Secretary. 

(4)  Neither  party  may  introduce  new 
evidence  on  appeal. 

(5)  Each  party  shall  provide  a  copy  of 
its  brief  to  the  other  party. 

(c)  The  initial  decision  of  the 
administrative  law  judge  imposing  a  fine 
or  limiting  or  terminating  the  eligibility 
of  the  institution  to  participate  does  not 
take  effect  pending  the  appeal  unless  the 
Secretary  determines  that  a  stay  would 
provide  a  serious  and  adverse  effect 
upon  the  programs  involved. 

(f)  (1)  The  Secretary  renders  a  final 
decision. 

(2)  In  rendering  that  decision,  the 
Secretary  shall  consider  only  evidence 
introduced  into  the  record  at  the 
hearing,  stipulations  of  facts  if  the 
hearing  consisted  of  only  written 
submissions  and  matters  that  may  be 
judicially  noticed. 

(3)  The  Secretary's  decision  may 
affirm,  modify  or  reverse  the 
administrative  law  judge's  initial 
decision  and  shall  include  a  statement 
of  the  reasons  for  the  decision. 

(20  use.  1094) 

§  668.81     Verification  of  mailing  and  receipt 
dates. 

(a)  Verification  of  the  Department  of 
Education's  mailing  dates  and  receipt 
dates  referred  to  in  this  subpart  is 
evidenced  by  the  original  receipt  from 
the  U.S.  Postal  Service. 


(b)  If  an  institution  refuses  to  accept  a 
notice  mailed  under  this  subpart,  the 
Secretary  considers  the  notice  as  being  . 
received  on  the  date  that  the  institution 
refuses  to  accept  the  notice. 

(20  use.  10941 

§668.82    Fines. 

(a)  In  determining  the  amount  of  a 
fine,  the  designated  department  official, 
administrative  law  judge  and  Sc^cretary 
shall  take  into  account — 

(1)  (i)  The  gravity  of  the  institution's 
violation  or  failure  to  carry  out  the 
relevant  statute,  regulation  or 
agreement:  or 

(ii)  The  gravity  of  its 
misrepresentation;  and 

(2)  "The  size  of  the  institution. 

(b)  Upon  the  request  of  the  institution, 
the  Secretary  may  compromise  the  fine. 

(20  U.S.C.  1094) 

§  668.83    Limitation. 

A  limitatioi>may  include,  as 
appropriate  to  the  program  in  question — 

(a)  A  limit  on  the  number  or 
percentage  of  students  enrolled  in  an 
institution  who  may  receive  Title  IV, 
UFA  program  funds; 

(b)  A  limit,  for  a  stated  period  of  time, 
on  the  percentage  of  an  institution's 
total  receipts  from  tuition  and  fees 
derived  from  Title  IV.  HEA  program 
funds; 

(c)  A  requirement  that  an  institution 
obtain  a  bond,  in  a  specified  amount,  to 
assure  its  ability  to  meet  its  financial 
obligations  to  students  who  receive  Title 
IV,  HEA  program  funds;  or 

(d)  Such  other  conditions  as  may  be 
determined  to  be  reasonable  and 
appropriate. 

(20  U.S.C.  1094) 

§  668.84    Termination, 
(a)  A  termination — 

(1)  Ends  an  institution's  eligibility  to 
participate  in  any  or  all  of  the  Title  IV. 
HEA  programs; 

(2)  Prohibits  an  institution  or  the 
Secretary  from  making  or  increasing 
Title  IV.  HEA  program  awards; 

(3)  Prohibits  an  institution  from 
making  any  other  new  obligations 
against  Title  IV.  HEA  program  funds: 
and 

(4)  Prohibits  further  guarantee 
commitments  by  the  Secretary  under  the 
Guaranteed  Student  Loan  or  PLUS 
Program  for  loans  to  students  to  attend 
that  institution,  and  prohibits  further 
disbursements  by  an  institution  which  is 
a  lender  under  the  Guaranteed  Student 
Loan  or  PLUS  Program  (whether  or  not 
guarantee  commitments  have  been 
issued  by  the  Secretary  or  a  guarantee 
agency  for  such  disbursements). 


(b)  If  an  institution  is  terminated 
during  a  payment  period,  any  student  at 
the  institution  who  has  received  an 
award  or  to  whom  a  commitment  has 
been  made  before  the  effective  date  of 
the  termination  may  receive  a  payment 
for  that  payment  period. 

(c)  For  purposes  of  this  section,  a 
commitment — 

(1)  Under  the  Pell  Grant  and  Campus- 
based  Programs,  is  defined  in  §  668.24; 
and 

(2)  Under  the  Guaranteed  Student 
Loan  and  PLUS  Programs,  occurs  when 
the  Secretary  or  a  guarantee  agency 
advises  the  lender  that  the  loan  will  be 
guaranteed. 

(20  U.S.C.  1094) 

§  668.85    Reimbursements,  refunds  and 
offsets. 

(a)  The  designated  department 
official,  administrative  law  judge  or 
Secretary  may  require  an  institution  to 
take  reasonable  and  appropriate 
corrective  action  to  remedy  a  violation 
of  applicable  laws,  regulations,  special 
arrangements,  agreements  or  limitations 

(b)  The  corrective  action  may  include 
payment  of  any  funds  to  the  Secretary 
or  to  designated  recipients,  which  the 
institution  improperly  received, 
withheld,  disbursed  or  cause  to  be 
disbursed.  Corrective  action  may.  for 
example,  relate  to — 

(1)  With  respect  to  the  Guaranteed 
Student  Loan  or  PLUS  Program — 

(i)  Ineligible  interest  benefits,  special 
allowances  or  other  claims  paid  by  the 
Secretary;  and 

(ii)  Discounts,  premiums  or  excess 
interest  paid  in  violations  of  Part  682  or 
683  of  Title  34  of  the  Code  of  Federal 
Regulations;  and 

(2)  With  respect  to  all  Title  IV.  HEA 
programs — 

(i)  Refunds  due  to  students  under 
program  regulations:  and 
.   (ii)  Any  grants,  work-study  assistanct 
or  loans  made  in  violation  of  program 
regulations. 

(c)  If  any  final  decision  requires  an 
institution  to  reimburse  or  make  any 
other  payment  to  the  Secretary,  the 
Secretary  may  offset  these  claims 
against  any  benefits  or  claims  due  to  thi 
institution. 

(20  use.  1094)     - 

§  668.86    Reinstatement  after  termination. 

(a)  (1)  An  institution  whose  eligibility 
to  participate  in  any  or  all  of  the  Title 
IV.  HEA  programs  has  been  terminated 
may  file  a  request  for  reinstatement  as  a 
participating  eligible  institution. 

(2)  Except  for  an  institution  that  has 
been  terminated  for  engaging  in 
substantial  misrepresentation 


If 


settle  or  narrow  the  dispute. 


law  judge,  the  Secretary  and  the 
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days  unless  a  limitation  or  termination 
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concerning  the  nature  of  its  educational 
program,  the  nature  of  its  financial 
charges  or  the  employability  of  its 
graduates,  a  request  for  reinstatement 
may  not  be  made  before  the  expiration 
of  18  months  after  the  effective  date  of 
the  termination. 

(3)  An  institution  whose  eligibility  to 
participate  was  terminated  because  the 
institution  engaged  in  substantial 
misrepresentation  may  not  request 
reinstatement  before  the  expiration  of 
three  months  after  the  effective  date  of 
the  termination. 

(b)  (1)  The  reinstatement  request  must 
be  in  writing  and  must  show  that  the 
institution  has  corrected  the  violation(s) 
on  which  its  termination  was  based, 
including  payment  in  full  to  the 
Secretary  or  to  designated  recipients  of 
funds  that  the  institution  improperly 
received,  withheld,  disbursed  or  caused 
to  be  disbursed. 

(2)  The  institution  must  meet  all  the 
qiialiflcations  for  participation  in  Title 
rV,  HEA  programs,  as  provided  in 
Subpart  B  of  this  part  and  enter  into  a 
new  participation  agreement  with  the 
Secretary. 


(c)  The  Secretary  will  not  grant 
reinstatement  to  an  institution  if  it — 

(1)  Is  owned,  in  whole  or  in  part,  by  a 
person  who  has  been  convicted  of  a 
crime  related  to  the  abuse  of  Title  IV, 
HEA  programs;  or 

(2)  Continues  to  employ  an  individual 
in  capacity  that  involves  the 
administration  of  Title  IV.  HEA 
programs  or  receipt  of  funds  under  Title 
IV,  HEA  programs  who  was  shown  to  be 
an  incompetent  administrator  during  the 
termination  proceedings  or  who  was 
convicted  of  a  crime  related  to  the  abuse 
of  Title  rV,  HEA  programs. 

(d)  The  Secretary,  within  60  days  of 
receiving  the  reinstatement  request, 
shall— 

(1)  Grant  the  request; 

(2)  Deny  the  request;  or 

(3)  Grant  the  request  subject  to 
limitation(s). 

(20  U.S.C.  1094) 

§66>J7    Removal  of  Umitation. 

(a)  An  institution  whose  eligibility  to 
participate  in  any  or  all  Title  IV.  HEA 
programs  has  been  limited  may  not 
apply  for  removal  of  the  limitation  of  its 
eligibility  to  participate  before  the 


expiration  of  12  months  from  the 
effective  date  of  the  limitation. 

(b)  After  the  minimum  limitation 
period,  the  institution  may  request 
removal  of  the  limitation.  The  request 
must  be  in  writing  and  show  that  the 
institution  has  corrected  the  violations 
on  which  the  limitation  was  based. 

(c)  No  later  than  60  days  after  the 
receipt  of  the  request,  the  Secretary 
shall  respond  to  the  institution — 

(1)  Granting  its  request; 

(2)  Denying  its  request;  or 

(3J  Granting  the  request  subject  to 
other  limitation(s). 

(d)  If  the  Secretary  denies  the  request 
or  establishes  other  limitation(s),  the 
institution,  upon  request,  will  be  granted 
an  opportunity  to  show  cause  why  its 
eligibility  to  participate  should  be  fully 
reinstated. 

(e)  The  institution's  request  for  a  show 
cause  meeting  shall  not  be  deemed  to 
waive  its  right  to  participate  in  any  or 
all  Title  IV.  HEA  programs  if  it  complies 
with  such  continuing  limitation(s) 
pending  the  outcome  of  the  meeting. 

(20  use.  1094) 
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DEPARTMEHT  OF  EDUCATION 

Office  of  Special  Education  and 
RehabWtoUve  Servicea 

34  CFR  Part  300 

Aaaiatance  to  States  for  Education  of 
Handicapped  Children 

AOCNCv:  Department  of  Education. 
action:  Pinal  Regulations. 


;  The  Secretary  issues  final 
regiilations  under  Part  B  of  the 
Education  of  the  Handicapped  Act 
(EHA-B),  as  amended.  These 
regulations  implement  certain  provisions 
of  the  EHA-B  added  by  the  Education  of 
the  Handicapped  Act  Amendments  of 
1983  relating  to:  (1)  The  annual  report  of 
children  served  in  programs  assisted 
under  this  part;  and  (2)  new  authority  for 
the  Secretary  to  by-pass  the  State 
educational  agency  to  provide  services 
to  private  school  handicapped  children, 
in  accordance  with  the  requirements  of 
Section  613(a)(4)(A)  of  the  EHA-B.  if  the 
State  educational  agency  is  prohibited 
by  law  from  doing  so. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

FOR  FURTHDI INFOMNATIOH  CONT  ACT 

Mr.  William  Tyrrell,  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Switzer  Building,  Room  3526), 
Washington,  D.C.  20202.  Telephone: 
(202)  732-1025. 

SUPPtEMBNTAMY  MFOHMATMM:  Pub.  L 
98-199.  enacted  on  December  2, 1983. 
substantially  revised  certain  provisions 
of  Part  B  of  the  Education  of  the 
Handicapped  Act  (20  U.S.C.  1401, 1411 
et  seq.].  Part  B  authorizes  formula  grants 
to  States  and,  through  States,  to  local 
educational  agencies  and  intermediate 
educational  units  to  assist  them  in  the 
education  of  handicapped  children.  The 
purposes  of  the  Act,  according  to 
Section  601(c),  are  to  ensure  that  a  free 
appropriate  public  education  is  made 
available  to  all  handicapped  children:  to 
ensure  that  the  rights  of  handicapped 
children  and  their  parents  are  protected; 
to  assist  States  and  localities  to  provide 
for  the  education  of  handicapped 
children;  and  to  assess  and  ensure  the 
effectiveness  of  e^orts  to  educate  those 
children.  Part  B  of  the  Act  provides,  as 
well,  for  services  to  handicapped 
children  volimtahly  enrolled  in  private 
schools  by  their  parents. 


A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
April  30. 1984  (49  FR  18432).  The 
comments  received  in  response  to  this 
notice  and  the  Secretary's  response  are 
summarized  below: 

Procedures  for  By-Pass 

Comment.  One  commenter  felt  that 
the  regulations  should  clarify  certain 
issues.  First,  the  commenter  criticized 
the  regulations  for  not  distinguishing 
between  the  provision  of  special 
education  and  related  services  to 
private  school  handicapped  children. 
The  commenter  stated  that  many  States 
make  available  related  services, 
including  diagnostic  services  and 
instructional  support  services,  to  private 
school  handicapped  children,  in  these 
same  States,  according  to  the 
commenter,  local  educational  agencies 
are  prohibited  from  making  available 
special  education  (as  defined  in  34  CFR 
300.140  or  related  services  (as  defined  in 
34  CFR  300.13)  to  handicapped  children 
voluntarily  enrolled  by  their  parents  in 
private  schools  because  those  public 
agencies  may  not:  (a)  Assign  staff  to 
private  schools  for  those  purposes;  (b) 
reimburse  private  schools  to  employ 
staff  for  those  purposes:  or  (c)  transfer 
portions  of  their  Part  B  allocations  to 
private  schools  for  those  purposes.  The 
commenter  recommended  that  the 
regulations  include  language  that  clearly 
defines  the  eligibihty  of  private  schools 
to  qualify  for  funding  under  a  by-pass  if 
any  of  those  three  conditions  exists.  The 
commenter  added  that  the  proposed 
regulations,  as  well  as  the  recommended 
modification,  would  allow  certain 
private  school  handicapped  children  to 
be  counted  twice  for  Part  B  funding — 
once  by  the  local  education  agency 
providing  diagnostic  and  other  related 
services,  and  again  by  the  private  school 
providing  special  education  classroom 
instruction  and  receiving  payments  from 
Part  B  funds. 

The  commenter  also  requested  that 
the  regulations  clearly  identify  the 
public  agency  responsible  for  counting 
and  paying  for  services  to  private  school 
handicapped  children  who  attend 
schools  outside  the  district  or  State  of 
residence.  The  commenter  disagreed 
with  the  Department's  current 
interpretation  that  the  statute  and 
regulations  place  that  responsibility  on 
the  district  or  State  of  residence.  The 
commenter  recommended  that  payments 
be  made  directly  to  the  private  school 
where  a  handicapped  child  is  enrolled, 
based  on  the  count  of  children  in  that 
school  rather  than  the  student's  district 
of  residence. 

Finally,  the  commenter  recommended 
that  the  regulations  clearly  specify:  (a) 


The  responsibility  of  private  schools 
receiving  direct  funds  under  a  by-pass  to 
comply  with  the  Part  B  regulations;  and 
(b)  provisions  for  monitoring  compliance 
by  the  private  schools. 

Response:  No  change  has  been  made.  . 
The  Secretary  believes  that  the 
following  discussion  may  provide 
clarification  of  the  issues  raised  by  the 
commenter. 

(1)  Each  State  that  receives  funds 
under  Part  B  of  the  Ac^  is  responsible  for 
ensuring  that  all  handicapped  children 
in  the  State  are  identified,  located,  and 
evaluated,  including  children  in  all 
public  and  private  agencies  and 
institutions  in  the  State.  See  34  CFR 
300.128.  This  requirement  also  applies  to 
any  State  in  which  the  Secretary 
implements  a  by-pass  arrangement 
under  this  part.  A  State  may  only  count, 
for  purposes  of  receiving  part  B  funds. 
those  children  for  whom  it  is  making 
available  special  education  and  related 
services  in  conformance  with  an 
individualized  education  program. 
Children  who  receive  only  diagnostic 
services  may  not.  therefore,  be  included 
in  a  State's  child  count.  In  the  absence 
of  a  handicap  that  requires  special 
education,  a  child  is  not  entitled  to 
"related  services,"  as  that  term  is 
defined  under  34  CFR  300.13:  however, 
the  term  "special  education,"  as  defined 
under  34  CFR  300.14(a)(2),  includes 
speech  pathology,  or  any  other  related 
service,  if  the  service  meets  the 
definition  of  "special  education"  and  is 
considered  "special  education  "  rather 
than  a  "related  service"  under  State 
standards.  If  a  by-pass  is  implemented 
in  a  State,  then  the  local  educational 
agencies  would  not  be  providing  special 
education  and  related  services  to 
private  school  handicapped  children 
and,  therefore,  double-counting  would 
not  occur. 

(2)  Under  a  by-pass,  the  funds  derived 
from  counting  private  school 
handicapped  children  would  be 
withheld  from  an  affected  State's 
allocation  and  the  Secretary  would  enter 
into  a  service  agreement  with  an 
appropriate  agency,  organization,  or 
institution  that  would  provide  special 
education  and  related  services  to  those 
children.  No  payments  would  be  made 
directly  to  any  private  school  serving 
those  children. 

(3)  Section  613(d)(1)  of  the  Act 
provides  that  a  by-pass  may  be 
implemented  only  in  a  State  where  the 
State  educational  agency  is  prohibited 
by  law  from  providing  for  the 
f>articipation  of  private  school 
handicapped  children  in  public  agency 
special  education  programs  as  of  the 
date  of  enactment  of  Pub.  L.  98-199.  No 
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one  way  of  delivering  services  to  private 
school  handicapped  children  is  required 
under  the  EHA-B,  either  in  States 
subject  to  a  by-pass  or  States  that  are 
not. 

Services  to  private  school ' 
handicapped  children  may  be  provided 
through  the  same  variety  of 
arrangements  as  services  may  be 
provided  under  Chapter  1  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981. 

Where  a  private  school  handicapped 
child  is  enrolled  in  a  school  outside  the 
district  or  State  of  residence,  the 
responsible  public  agency,  or  the 
Secretary,  in  the  case  of  a  by-pass,  may 
choose  to  provide  services  under  an 
arrangement  with  the  local  educational 
agency  in  whose  district  the  school  is 
located. 

(4)  It  is  unnecessary  to  include 
provisions  in  these  regulations 
concerning  the  responsibilities  of  private 
schools  and  the  monitoring  of  these 
schools  since  the  statute  imposes  no 
obligations  on  private  schools  where 
children  are  voluntarily  enrolled  by  their 
parents. 

Comment.  One  commenter  stated  that 
the  regulations  should  make  it  clear  that 
the  by-pass  is  used  only  when  a  State 
prohibits  any  participation  by  private 
school  handicapped  children  in  the  Pari 
B  program,  and  that  the  Secretary  is  not 
authorized  to  use  a  by-pass  solely 
because  of  disagreement  over  the 
method  or  site  for  providing  those 
services. 

Response.  No  change  has  been  made. 
Section  613(a)(4)(A)  of  the  Act  requires 
that,  to  the  extent  consistent  with  the 
number  and  location  of  handicapped 
private  school  children  in  a  State, 
provision  is  made  for  their  participation 
in  the  Part  B  program.  A  by-pass 
arrangement  is  allowed,  under  Section 
613(d)(1)  of  the  Act.  if  a  State 
educational  agency  is  prohibited  by 
State  law  from  meeting  the  requirement 
under  Section  613(a)(4)(A).  The 
legislative  history  of  Section  613(d) 
indicates  that  where  State  law 
restrictions  allow  the  provision  of 
services  to  only  a  small  number  of 
identified  private  school  handicapped 
children  under  extremely  limited 
conditions,  a  by-pass  arrangement  is 
appropriate.  The  Secretary  interprets 
Sections  613(a)(4)(A)  and  613(d)  as 
providing  specific  authority  for  a 
determination  as  to  whether  private 
school  handicapped  children  have  been 
afforded  a  genuine  opportimity  for 
equitable  participation  in  accordance 
with  the  requirements  of  Section 
613(a)(4)(A)  and  34  CFR  300.451-300.452. 
A  State  can  challenge  the  Secretary's 
decision  to  implement  a  by-pass  through 


the  due  process  procedures  contained  in 
the  final  regulations. 

Comment.  One  commenter 
recommended  that  the  regulations  state 
explicitly  that  the  Secretary  has  no 
authority  to  direct  the  use  of  State  or 
local  funds  for  private  school 
handicapped  children. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  it  is 
unnecessary  to  add  the  language 
recommended  by  the  commenter.  since 
§  300.481(d)  provides  that  the  maximum 
amount  to  be  spent  for  services  under  a 
by-pass  is  deducted  from  the  State's 
allocation  of  Part  B  funds.  In  other 
words,  the  by-pass  is  paid  for  solely 
with  Federal  funds. 

Comment.  One  commenter  suggested 
that  the  Secretary  be  required  to  consult 
with  State  educational  agency  officials 
as  well  as  with  "appropriate  public  and 
private  school  officials." 

Response.  A  change  has  been  made. 
The  Secretary  agrees  that  consultation 
with  State  educational  agency  officials 
is  necessary  to  determine  whether  a  by- 
pass is  required  in  a  State,  and  to  ensure 
its  effective  implementation  if  that 
arrangement  is  needed.  Section 
300.481(a)  has  been  revised  by  inserting 
"State  educational  agency  officials"  to 
make  it  clear  that  they  will  be  consulted 
before  a  by-pass  is  implemented. 

Comment.  One  commenter  requested 
that  S  300.481(b)  be  revised  to  define,  or 
give  examples  of,  "appropriate  parties" 
with  whom  the  Secretary  may  make 
service  agreements. 

Response.  No  change  has  been  made. 
The  statute  does  not  specify  or  limit 
eligible  applicants  or  offerors  for 
consideration  as  service  providers.  The 
Secretary  intends  to  invite  proposals  by 
■nnminring  a  closing  date  for 
transmittal  of  proposals  for  awards  to 
provide  services  under  a  by-pass. 

Comment.  One  commenter  requested 
that  S  300.481(d)  include  criteria  for  the 
Secretary's  determination  of  the  amount 
"necessary  to  implement  a  by-pass"  as  a 
means  of  justifying  the  deduction  of 
money  from  allotments  to  local 
educational  agencies. 

Response.  A  change  has  been  made. 
Criteria  for  determining  the  amount 
necessary  to  provide  benefits  to  private 
school  handicapped  children  under  the 
Department's  State-administered 
programs  are  found  in  EDGAR,  34  CFR 
76.655  [Level  of  expenditures  for 
students  enrolled  in  private  schools.). 
Section  300.461(a)(3)  has  been  revised  to 
make  it  clear  that  the  EDGAR  standards 
at  34  CFR  76.651-76.662  apply  to 
services  provided  under  a  by-pass. 

Comment.  One  commenter 
reconunended  that  §  300.482(b)  (1)  and 
(2)  be  revised  to  require  the  Secretary  to 


document  the  basis  for,  and  allow  the 
State  educational  agency  to  object  to. 
the  amount  the  Secretary  intends  to 
include  in  the  by-pass,  as  well  as  the 
rationale  for  the  by-pass  itself. 

Response.  No  change  has  been  made. 
Section  613(d)(1)(B)  of  the  Act 
authorizes  the  Secretary  to  withhold 
from  the  allocation  of  the  affected  State 
educational  agency  the  amount  the 
Secretary  estimates  would  be  necessary 
to  pay  the  cost  of  services  under  a  by- 
pass, thereby  making  it  unnecessary  to 
withhold  the  State's  total  allocation 
until  the  exact  amount  to  be  paid  to  the 
service  provider  can  be  ascertained.  The 
State  educational  agency  is  not 
precluded,  under  the  statute  or  these 
regulation's,  from  requesting  a  show 
cause  hearing  to  challenge  the 
Secretary's  determination  of  the  amount 
of  funds  to  be  withheld  for 
implementation  of  a  by-pass.  See 
S  300.484(b).  Under  Section  613(d)(3)(A) 
of  the  Act,  the  State  educational  agency 
has  the  burden  of  showing  why  the 
action  proposed  by  the  Secretary  should 
not  be  taken,  including  the  withholding 
of  a  specified  amont  of  the  State's  Part  B 
allocation. 

Comment.  Two  commenters  objected 
to  the  statement  in  the  preamble  that  the 
EHA-B  does  not  create  an  individual 
entitlement  to  services  for  each  private 
school  handicapped  child.  One 
commenter  felt  that  State  and  local 
educational  agencies  have  "full  service 
responsiblity"  for  those  children  and  the 
Federal  government  should  assume  the 
entire  duty  under  a  by-pass.  The  other 
commenter  recommended  that  the  by- 
pass be  implemented  in  only  those 
localities  in  a  State  where  a  local 
educational  agency  has  not  offered 
services  in  a  manner  that  accommodates 
the  scheduling  needs  of  private  school 
handicapped  children,  liiis  commenter 
believed  that  a  State-wide  by-pass 
would  be  inappropriate  in  a  State  where 
the  restrictions  on  services  to  private 
school  handicapped  children  do  not 
result  in  uniform  compUance  or  non- 
compliance with  Federal  requirements, 
but  instead  encourage  a  balkanized 
response  in  which  compliance  varies 
from  district  to  district,  thereby 
necessitating  a  fiexible  by-pass 
approach  and  criteria  for  determining 
when  a  by-pass  is  required.  The  second 
commenter  also  recommended  that 
private  school  handicapped  children    . 
residing  in  a  by-pass  area  who  are 
unable  to  receive  services  due  to  the 
limited  amount  of  funds  under  the  Act 
continue  to  receive  services  from  the 
local  educational  agency. 

Response.  No  change  has  been  made. 
The  Secretary  has  the  authority  to  serve 


schools  by  their  parents. 


that  the  regulations  clearly  specify:  (a)         date  of  enactment  of  Pub.  L.  98-199.  No 
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less  than  the  entire  population  of  private 
school  handicapped  children.  These 
regulatory  provisions  are  justified  on  the 
basis  of  ■  comparison  of  the  language  of 
Section  613(a)(4)(A)  to  other  provisions 
in  the  EHA-B.  Section  612(1)  of  the 
EHA-B  provides  that,  in  order  to  qualify 
for  assistance  under  the  Act,  a  State 
must  demonstrate  that  it  has  in  effect  a 
policy  that  assures  all  handicapped 
children  the  right  to  a  free  appropriate 
public  education.  Section  612(2)  of  the 
EHB-B  requires  States  to  assure  that  a 
free  appropriate  public  education  is 
available  to  all  children  in  certain  age 
ranges  within  the  State.  Unlike  Section 
612(1)  and  612(2),  Section  613(a)(4)(A) 
only  imposes  an  obligation  on  States  to 
provide  for  the  participation  of 
handicapped  private  school  children  in 
the  program  carried  out  pursuant  to  the 
EHA-B  and  does  not  require  that 
services  be  provided  to  each  and  every 
private  school  handicapped  child. 
Moreover,  Section  613(a)(4)(A)  allows 
for  consideration  of  the  number  and 
location  of  private  school  handicapped 
children  in  the  State  in  providing 
services  to  those  children.  The  Secretary 
views  Section  613(a)(4)(A)  as  providing 
States  and  the  Secretaiy  with  the 
discretion  to  devise,  in  consultation  with 
private  school  representatives,  the  most 
efficient  scheme  possible  for  providing 
adequate  special  education  and  related 
services  to  a  number  of,  but  not 
necessarily  all,  private  school 
handicapped  children.  This 
interpretation  has  been  consistently 
followed  by  the  Department,  and 
applied  to  States,  under  the  original 
regulations  for  the  EHA-B  (45  CFR 
121a.451-121a.460  (1977))  and  under  the 
EDGAR  provisions  which  replaced  them 
in  1980. 

In  a  State  where  a  by-pass  is 
implemented,  the  Secretary  is  required 
by  Section  613(dMl)  of  the  EHA-B  to 
waive  that  State's  obligation  to  provide 
special  education  and  related  services 
to  private  school  handicapped  children. 
Therefore,  the  Secretary  does  not  have 
the  authority  to  require  local 
educational  agencies  to  serve  private 
school  handicapped  children  that  could 
not  be  provided  for  under  the  by-pass. 

The  by-pass  authority  contained  in 
Section  613(d)  of  the  Act  requires 
operation  on  a  State-wide  basis.  Section 
613(d)  of  the  Act,  in  contrast  to  Chapter 
1  of  the  Education  Consolidation  and 
Improvement  Act  of  1981,  makes  no 
provision  for  the  hnplementation  of  a 
by-pass  for  only  those  local  educational 
agencies  that  have  substantially  failed 
to  provide  for  the  participation  on  an 
equitable  basis  of  private  school 
handicapped  chilcfavn. 


Comment.  One  commenter  interpreted 
S  300.450  to  mean  that  handicapped 
children  unilaterally  placed  by  their 
parents  in  private  facilities  that  provide 
services  solely  to  handicapped  children 
are  not  eligible  for  services  provided 
under  a  by-pass. 

Response.  No  change  has  been  made. 
Handicapped  children  in  those  facilities 
in  States  subject  to  a  by-pass  are 
eligible  for  participation  in  the  EHA-B 
program  to  the  same  extent  that  they  are 
eligible  in  States  not  subject  to  a  by- 
pass. 

Comment.  One  commenter 
recommended  that  S§  3O0.705(a]  and 
300.461(c)(2)  be  modified  to  allow  the 
Secretary  to  determine  the  maximum 
amount  to  be  paid  to  the  provider  of 
services,  in  the  first  year  of  a  by-pass, 
based  on  an  estimated  count  of  private 
school  handicapped  children,  and  to 
hold  the  estimated  allocation  in  escrow 
pending  the  award  to  the  provider  of 
services.  The  commenter  also 
recommended  the  addition  of  provisions 
for  reallocating  and  distributing  the 
excess  funds  to  States  in  the  event  the 
Secretary  should  not  implement  the  by- 
pass. 

Response.  A  change  has  been  made. 
The  procedures  recommended  by  the 
commenter  describe  the  method  by 
which  funds  for  a  by-pass  most  likely 
would  be  allocated  and  reserved  for  use 
in  a  State  subject  to  a  by-pass 
arrangement.  Language  has  been  added 
to  55  300.705(a)  and  300.481(c)(2)  to 
make  it  clear  that  it  may  be  necessary 
for  the  Secretary  to  base  the  initial 
year's  by-pass  allocation  on  an  estimate 
of  the  number  of  eligible  handicapped 
children.  The  Secretary  believes  it  is 
necessary  to  have  the  authority  to  use 
such  an  estimate  in  administering  the 
by-pass  because  there  may  be  an 
absence  of  a  verified  accurate  count  of 
children  eligible  to  receive  services.  A 
provision  for  reallocation  of  excess 
funds  that  become  available  as  a  result 
of  adjustments  in  a  State's  child  count  is 
included  in  the  current  regulations  under 
34  CFR  300.703(a),  and  would  apply  if  a 
by-pass  arrangement  is  not 
implemented. 

Comment.  One  commenter  suggested 
that  5  300.481  be  revised  to  indicate  that 
the  scope  and  nature  of  the  services 
required  by  private  school  handicapped 
children,  as  well  as  the  number  to  be 
served,  must  be  determined  in 
compliance  with  34  CFR  300.531  and 
300.532.  .The  commenter  stated  that 
children  should  not  receive  services 
before  they  have  been  identified  and 
evaluated  by  the  local  educational 
agency. 


Response.  No  change  has  been  made. 
The  Secretary  agrees  that  the 
commenter  accurately  states  the 
requirements  of  the  EHA-B,  but  these 
requirements  have  already  been 
incorporated  in  the  regulations.  A 
"handicapped  child,"  whether  enrolled 
in  a  public  or  private  school,  is  defined 
under  5  300.5(a).  See  5  300.481(c)(2). 
Section  300.5(a)  defines  the  term 
"handicapped  children"  to  mean  those 
children  evaluated  in  accordance  with 
5  5  300.530-300.534  as  having  one  of  the 
impairments  described  in  \  300.5(b)  and 
who,  because  of  those  impairments, 
need  special  education  and  related 
services. 

Comment.  One  commenter  suggested 
that  the  Secretary  consider  a  phased-in 
by-pass  in  any  particular  State  since  it 
may  not  be  possible  to  obtain  an 
accurate  count  of  the  private  school 
students  who  would  be  eligible  for 
services,  but  who  have  not  yet  been 
identified,  located,  evaluated,  and 
provided  services. 

Response.  No  change  has  been  made. 
The  Secretary  agrees  that  a  phased-in 
implementation  of  a  by-pass 
arrangement  could  be  the  most  orderly 
way  to  ensure  the  participation  of  the 
maximum  number  of  private  school 
handicapped  children  in  service 
arrangements.  That  kind  of  approach 
would,  however,  also  result  in 
uncertainty  among  other  States  as  to  the 
amount  of  their  allocations  from  year  to 
year,  since  those  allocations  could  not 
be  determined  precisely  until  an 
accurate  count  of  private  school 
handicapped  children  receiving  services 
is  available.  The  Secretary  can  defer  the 
implementation  of  a  by-pass  until 
information  is  available  on  the  probable 
number  of  children  to  be  served,  their 
locations,  and  the  scope  and  nature  of 
the  services  they  require.  See 
5  300.481(a)  (2)  and  (3). 

Comment.  On  commenter  objected  to 
the  proposed  regulations  in  their 
entirety,  believing  that  these  regulations 
would  usurp  a  State's  responsibility  for 
the  administration  of  EHA-B 
requirements,  compromise  the  role  of 
multidisciphnary  evaluation  and 
placement  teams,  undermine  existing 
dual  enrollment  provisions  for  private 
school  placement,  and  require 
substantial  modifications  of  due  process 
procedures  for  placing  handicapped 
children  in  private  programs.  The 
commenter  expressed  concern  that  the 
probable  effect  of  the  regulations  would 
be  to  increase  paperwork  and  financial 
burden  upon  responsible  agencies  with 
minimal  benefit  to  children,  and  to  delay 
or  deny  services  to  children  as  a  result 


decision  to  implement  a  by-pass  through      (2)  be  revised  to  require  the  Secretary  to      The  Secretary  has  the  authority  to  serve 
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of  the  hearing  procedures  outlined  for  a 
State's  redress  of  grievances. 

Response.  No  change  has  been  made. 
In  general  most  commenters  coa&idered 
the  regulations  to  be  reasonable;  several 
commenters  offered  specific  suggestions 
that  were  adopted.  For  the  most  part 
concerns  about  the  NPRM  were  based 
on  misconceptions  of  the  EHA-B 
provisions  and  current  EDGAR 
regulations  that  apply  to  the 
participation  of  private  school         ^ 
handicapped  children  in  programs 
assisted  under  the  EHA-B.  This 
commenters  renuirks  appear  to  be 
based  on  the  assumption  that  these 
provisions  and  procedures  relating  to  a 
by-pass  apply  to  the  provision  of 
serx'ices  to  handicapped  children  who 
are  referred  to  or  placed  in  private 
schools  or  facilities  by  public  agencies 
in  order  to  provide  tboae  children  with  a 
free  appropriate  public  education.  This 
assumption  is  not  correct.  The  by-pass 
procedures  are  used  only  in  a  State 
where  the  State  educational  agency  is 
prohibited  by  State  law  from  fulfilling  its 
duty  to  provide  for  the  partidpation  in 
EHA-B  programs  of  children  for  whom  a 
free  appropriate  public  education  is 
available,  but  whose  parents  have 
voluntarily  enrolled  them  in  private 
schools  at  the  parents'  expense.  See 
Sections  613(aH4)(A)  and  613(d)(1)  of  the 
Act  and  34  CFR  30a450  and  30a480.  The 
due  process  procedures  described  in 
§  5  30a4a2^0a486  are  consistent  with 
the  provisions  of  Section  (dK3)  of  the 
Act,  procedures  used  by  the  Secretary 
for  show  cause  hearings  imdcr  Chapter 
1  of  the  Education  Consolidation  and 
Improvement  Act  of  1981,  and 
procedural  rules  for  E)epartmenl 
hearings  relating  to  other  grant 
programs.  The  due  process  provisions 
do  not  impose  paperwork  or 
administrative  burdens  on  State  or  local 
educational  agencies  beyond  those 
minimal  requirements  imposed  by  the 
Act  which  are  necessary  to  ensure  a  fair 
hearing  and  resolve  their  grievances. 

Comment  One  commenter 
recommended  that  the  regulations:  (a) 
Include  provision  for  local  educational 
agencies  to  recover  the  costs  of 
conducting  after-hours  evaluations  of 
private  school  children:  and  (b)  be 
strengthened  to  absolutely  limit  the 
costs  of  providing  comparable  services 
to  private  school  children  to  the  level  of 
expenditures  in  public  agency  programs. 
In  support  of  this  recommendation,  the 
commenter  cited  examples  of  per  pi^ 
and  administrative  costs  under  by-pass 
arraogements  implemented  under  other 
programs. 

Response.  No  change  has  been  made. 
The  Secretary  appreciates  the  concerns 


expressed  by  the  commenter  relative  to 
the  restrictions  that  may  be  imposed  by 
State  law  on  the  manner  of  meeting  a 
State's  responsibility,  under  Section 
612(2)(C)  of  the  Act,  to  identify,  locate, 
and  evaluate  aU  handicapped  children 
residing  in  the  State.  Unlike  the  by-pass 
provisions  under  other  programs, 
section  613(d)(2KA)  of  the  EHA-B  limits 
pajTnent  to  the  provider  of  by-pas* 
servioet  to  an  amount  per  child  which 
may  not  exceed  the  Federal  amount 
provided  per  child  to  all  handicapped 
children  enrolled  in  the  State  for 
serv  ices  for  the  fiscal  year  preceding  die 
fiscal  year  in  which  the  by-pasa  is 
implemented.  The  legislative  history  of 
Pub.  L.  98-199  makes  it  clear  that  the 
service  provider's  administrative  costs 
must  be  deducted  from  the  pro  rata 
share  of  the  affected  State's  altecation 
that  is  reserved  for  the  by-pass.  See  H.R. 
Rep.  No.  410, 98th  Cong.,  1st  Sess.  22 
(1983).  Because  of  these  fiscal 
limitations,  it  is  unlikely  that  service 
costs  or  administrative  costs  under  a  by- 
pass will  greatly  exceed  the  costs  of 
providing  comparable  services  in  public 
agency  programs.  A  State  in  which  a  by- 
pass is  implemented  will  still  receive 
and  allocation  based  on  the  number  of 
children  reported  to  be  receiving 
services  in  the  preceding  fiscal  year. 
These  funds  can  be  used  to  assist  the 
State  and  local  educational  agencies  in 
conducting  the  evaluations  required  for 
all  children  suspected  of  having  a 
handicapping  condition. 

Comment.  One  commenter 
recommended  that,  in  aocordaitoe  with 
the  flexibility  pro%'ided  under 
5300.481(c)(2).  the  Secretary  use  by-pass 
funds  to  support  child  identification  and 
evaluation  activities  by  a  by-pass 
service  provider  to  supplement  State 
and  local  efforts  to  determine  the 
number  of  pri\'ate  school  handicapped 
children. 

Response.  No  change  has  been  made. 
The  Secretary  will  determine,  following 
consultations  with  State  educational 
agency  officials  and  public  and  private 
school  officials,  if  the  service  provider 
will  need  to  conduct  child  identification 
and  evaluation  acti\ities  during  the 
initial  year  of  implementation. 

Comment.  One  commenter  requested 
that  §  300.484  be  revised  to  require  that 
the  hearing  be  held  at  a  time  and  place 
convenient  to  the  State  educational 
agency. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  the 
responsibility  for  designating  an 
appropriate  time  and  place  will  be 
exercised  in  a  manner  that  is  equitable 
to  all  parties  to  a  show  cause  hearing 


and  that  this  requirement  is 
unnecessary. 

Comment  One  commenter  requested 
that  I  300.48S  be  re%'ised  to  allow  the 
State  educational  agency  to  (a)  receive  a 
copy  of  the  designee's  written  decisioa 
when  it  is  sent  to  the  Secretary:  and  (b) 
file  written  argiunents  with  the 
Secretary  for  consideration  before  the 
Secretary  takes  final  action  to  adopt 
reverse,  or  modify  the  designee's 
decision. 

Response.  A  change  has  been  made. 
The  Secretary  agrees  that  providing 
parties  with  the  opportsotity  to  comment 
on  the  designee's  diedsion  may  aid  in 
the  equitable  resolution  of  tite  matters 
considered  at  the  show  cause  bearing. 
Section  300.485  (a)(2)  and  (b)  has  been 
revised  to  require  the  designee  to  send 
copies  of  the  hearing  decision  to  all         * 
parties  in  interest  and  to  give  them  the 
opportunity  to  submit  comments  on  the 
decision  to  the  Secretary. 

rjninting  and  Reporting  of  Handicapped 
Children 

Section  611(a)  of  Part  B  of  the  Ad 
provides  for  an  annual  count  of  the 
number  of  handicapped  children  ages 
three  through  twenty-one  in  each  State 
who  are  receiving  special  ediication  and 
related  services.  TTiis  inforaiation  is 
used  to  determine  each  State's 
allocation  of  funds  under  this  program 
and  the  Incentive  Grants  program 
authorized  by  Section  619.  As  amended 
by  Pub.  L.  98-199,  Section  618(b)(1) 
requires  the  Secretary  to  obtain  data 
concerning  the  number  of  handicapped 
children  and  youth  in  those  States 
receiving  special  education  and  related 
services  by  disability  category  and  by 
four  specific  age  groups  (3-5,  6-11, 12- 
17?  and  18-21).  A  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  on  April  3a  1984  (49  FR  18432). 
On  May  24, 1984.  a  notice  of  intent  to 
collect  data  was  published  in  the 
Federal  Register  (49  FR  21979).  In  die 
notice  of  intent  to  collect  data,  the 
Secretary  specifically  invited  comments 
on  an  alternative  method  of  reporting 
ages  of  handicapped  children  and  youth 
served  under  the  EHA-B.  This 
alternative  method  would  involve  the 
reporting  of  individual  ages  (i.e.,  three, 
four,  five.  six.  etc.)  of  children  and  youth 
served.  Based  on  the  comments  received 
in  response  to  the  proposed  regulations 
and  the  notice  of  intent  to  colled  data, 
the  Secretary  has  deuded  that  reporting 
the  count  of  handicapped  children  and 
youth  8er\'ed  by  individual  ages  will  be 
no  more  burdensome,  and  will  result  in 
t  more  reliable  data,  than  reporting  by  the 
age  groupings  originally  proposed  in 
5  300.751(a)(3).  Approximately  one-half 


handicapped  chiltfavn. 


agency. 


or  deny  services  to  children  as  a  result 
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of  the  States  presently  collect  child 
count  data  by  birth  date  from  local 
educational  agencies  and  intermediate 
educational  units.  In  those  States,  the 
administrative  burden  associated  with 
this  information  collection  and  reporting 
task  will  not  change  significantly,  given 
their  use  of  automated  data  processing 
systems.  In  other  States,  data  collection 
forms  and  procedures  must  be  altered, 
but  this  is  a  one-time  effort  that  will  not 
recur.  Some  of  these  States  had  been 
considering  a  change  to  reporting  child 
counts  by  individual  ages  prior  to  the 
enactment  of  Pub.  L  98-199. 

The  information  collection  forms  used 
for  reporting  purposes  will  be  designed 
to  allow  a  State  to  report  the  number  of 
handicapped  children  and  youth  served 
within  the  age  groups  three  through  five, 
six  through  eleven,  twelve  through 
seventeen,  and  eighteen  through  twenty- 
one  for  fiscal  year  1985,  if  the  State  does 
not  currently  collect  this  information  by 
individual  ages.  The  final  regulations 
have  been  revised  to  be  consistent  with 
this  information  collection  method. 

The  legislative  history  accompanying 
Pub.  L  98-199  cites  Congressional 
concerns  about  the  unmet  needs  of 
secondary  age  students,  and  the 
inability  of  current  reporting  methods  to 
accurately  reflect  the  number  of 
secondary  school  handicapped  students 
served.  These  changes  in  data  collection 
and  reporting  could  result  in  improved 
and>better-targeted  special  education 
programs  and  services  for  secondary 
school  students.  More  precise 
information  about  the  numbers  of 
secondary  age  students,  as  obtained 
from  this  regulatory  change,  may  lead  to 
greater  coordination  between  the 
educational  system  and  other  social 
service  agencies  to  ensure  that 
appropriate  services  are  available  to 
handicapped  persons  when  they  leave 
school.  See  S.  Rep.  No.  191,  98th  Cong., 
1st  Sess.  12  (1983).  In  addition,  reporting 
by  individual  ages  is  expected  to  be 
beneRcial  by  allowing  States  and  local 
educational  agencies  to  study  trends  in 
handicapped  children's  program  entry 
and  exit  patterns  and  thus  facilitate 
long-range  program  planning. 

Services  to  Private  School  Handicapped 
Children 

Section  613(d]  of  Part  B,  as  added  by 
Section  7  of  the  Education  of  the 
Handicapped  Act  Amendments  of  1983, 
Pub.  L  98-199,  requires  the  Secretary  to 
arrange  for  the  provision  of  services  to 
handicapped  children  who  are 
voluntarily  enrolled  in  private  schools 
by  their  parents,  in  accordance  with 
Section  613(a)(4)(A)  of  the  Act,  if  the 
State  educational  agency  was  prohibited 
by  law  from  doing  so  on  December  2, 


1983,  the  date  of  enactment  of  Pub.  L 
98-199.  These  regulations  implement  the 
by-pass  provisions,  including  provisions 
to  clarify  the  due  process  procedures  by 
which  the  affected  State  educational 
agency  may  challenge  the  Secretary's 
determination  that  a  by-pass  must  be 
implemented.  Current  regulations 
governing  services  to  private  school 
handicapped  children  are  set  out  at  34 
CFR  300.450-300.452.  The  Education 
Department  General  Administrative 
Regulations  (EDGAR)  which  govern 
services  to  students  enrolled  in  private 
schools  (34  CFR  76.651-76.662)  also 
apply  to  this  program. 

A  discussion  of  the  regulations 
follows: 

A.  Technical  Amendment  '' 

The  regulations  include  a  technical 
amendment  to  the  language  in  34  CFR 
300.450  which  extends  the  definition  of 
the  term  "private  school  handicapped 
children"  to  apply  to  the  by-pass 
procedures  set  out  at  §§  300.480-300.486 
and  the  child  count  provision  at 
S  300.705.  This  defmition  serves  to 
distinguish  the  population  of  children 
served  under  a  by-pass  arrangement 
from  those  handicapped  children  who 
are  referred  to  or  placed  in  private 
schools  or  facilities  by  a  public  agency 
to  ensure  that  they  have  available  a  free 
appropriate  public  education.  See  20 
U.S.C.  1413(a)(4)(B)  and  34  CFR  300.400- 
300.403. 

B.  Procedures  for  By-Pass 

The  regulations  establish  provisions 
which  include  procedures  for  the 
Secretary  to  implement  and  operate  a 
by-pass  in  order  to  provide  services  to 
private  school  handicapped  children. 
The  Secretary  interprets  Section 
613(a)(4)(A)  and  (d)  of  the  Act  as 
allowing  the  Secretary  to  decide,  after 
consultation  with  the  State  educational 
agency  and  appropriate  public  and 
private  school  officials,  which  private 
school  handicapped  children  will 
receive  special  education  and  related 
services  under  a  by-pass.  This 
determination  will  be  based  on  the 
needs  of  the  handicapped  private  school 
students  in  the  State.  The  Secretary 
does  not  read  Section  613(a)(4)(A)  as 
creating  an  individual  entitlement  to 
services  for  each  private  school 
handicapped  child,  nor  is  it  likely  that 
the  limited  amount  of  funds  available 
under  the  Act  for  a  by-pass  will  make  it 
possible  to  serve  all  private  school 
handicapped  children  under  a  by-pass. 

•  Section  300.705(a)  provides  that,  for 
the  purpose  of  determining  a  State's 
allocation  (from  which  the  by-pass 
amount  is  deducted)  for  the  first  year  of 
a  by-pass,  the  Secretary  includes  in  the 


State's  child  count  either  the  actual 
number  of  private  school  handicapped 
children  who,  as  of  the  previous  year, 
had  been  identified  and  evaluated  in 
accordance  with  Part  B  requirements,  or 
an  estimated  number  of  private  school 
handicapped  children  who  have  been 
identified  and  evaluated,  whether  or  not 
they  received  special  education  and 
related  services.  This  provision  ensures 
that  after  the  by-pass  amount  is 
deducted  from  the  State's  allocation,  the 
amount  of  money  remaining  for  the 
State  to  spend  on  children  served  by 
public  agencies  is  approximately  the 
same  as  it  would  be  in  the  absence  of  a 
by-pass.  For  succeeding  years  of  a  by- 
pass, the  Secretary  would,  under 
§  300.705(b),  include  in  the  State's  child 
count  only  those  private  school 
handicapped  children  who  had  been 
served  in  the  previous  year. 

•  Section  300.480,  consistent  with 
Section  613(d)(1)  of  the  Act,  authorizes 
the  Secretary  to  implement  a  by-pass 
where  a  State  is  prohibited  by  law  from 
meeting  the  requirements  under  Section 
613(a)(4)(A)of  the  Act. 

•  Section  300.481(a)  implements  the 
requirement  of  Section  613(d)(2)(A)  of 
the  Act  that  the  Secretary  consult  with 
appropriate  public  and  private  school 
officials,  including  officials  of  the  State 
educational  agency,  prior  to  arranging 
for  a  bypass.  Examples  are  given  of  the 
matters  subject  to  such  consultation, 
including  the  establishment  of  policies 
and  procedures  to  ensure  that  the  State 
is  fulfilling  its  obligation  to  identify, 
locate,  and  evaluate  handicapped 
children  in  nonpublic  schools  and 
facilities  and  to  ensure  that  other 
procedural  safeguards  for  such  children 
are  implemented.  Discussion  of  the 
scope  and  nature  of  the  services  to  be 
provided  under  the  by-pass  will  assist 
the  Secretary  in  determining  an 
adequate  funding  level. 

•  Section  300.481(b)  includes  the 
statutory  requirements  for  implementing 
services  under  a  by-pass. 

•  Section  300.481(c)  sets  out  the 
approach  for  determining  the  amount  of 
the  by-pass. 

Under  Section  611(a)(1)(A)  and  611(a)(3) 
of  the  Act,  a  State's  grant  for  any  fiscal 
year  is  based  on  the  number  of 
handicapped  children  in  the  State 
receiving  special  education  and  related 
services  as  of  December  1  of  the 
preceding  fiscal  year.  In  a  State  subject 
to  a  by-pass.  Section  613(d)(2)(A)  directs 
the  Secretary  to  pay  to  the  service 
provider  an  amount  per  child  which  may 
not  exceed  the  amount  per  child 
provided  by  the  Secretary  under  Part  B 
of  the  Act  for  the  preceding  fiscal  year. 
The  reason  for  the  by-pass  is  that  the 


The  Secretary  appreciates  the  concerns        to  all  parties  to  a  show  cause  hearing  s  duu./&iiajiJ>.  /^jproximaieiy  one- 
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State  cannot  serve  (and,  thus,  cannot 
include  in  its  count)  handicapped 
private  school  children  who  are  eligible 
to  receive  services  under  Part  B.  For 
example,  the  legislative  history  for  Pub. 
L  98-199  states  that,  as  a  result  of  State 
law  restrictions  in  Missouri,  "only  275  of 
an  estimated  3,500  handicapped  children 
enrolled  in  private  schools  [are] 
receiving  needed  special  education  and 
related  services."  HJl.  Rep.  No.  410,  98th 
Cong..  1st  Sess.  22  (1983).  If  the  amount 
of  the  by-pass  is  based  only  on  the 
number  of  private  school  handicapped 
children  who  actually  received  special 
education  and  related  services  in  the 
preceding  fiscal  year,  it  is  unlikely  tliat 
an  adequate  amount  of  money  will  be 
available,  especially  for  the  first  year  of 
a  by-pass.  The  Secretary  therefore  will 
base  the  amount  of  the  by-pass  on  the 
number  of  private  school  handicapped 
children  who  have  been  identified  and 
evaluated,  as  determined  by  the 
Secretary  on  the  basis  of  the  most 
satisfactory  data  available  to  the 
Department,  and  following  consultations 
with  State  educational  agency  officials, 
and  public  and  private  school  officials, 
on  the  scope  of  services  to  be  provided 
(including  the  number  of  children  to  be 
served). 

•  Section  300.481(d)  provides  that  the 
Secretary  pays  the  by-pass  8er\ice 
providers  by  deducting  the  amount  of 
the  by-pass  from  the  State's  allocation. 
It  also  implements  the  statutory 
authority  that  permits  the  Secretary  to 
withhold  the  amount  needed  to 
implement  a  by-pass  from  the  State's 
allocation  pending  final  resolution  of 
any  investigation  or  complaint  that  may 
result  in  a  determination  to  implement  a 
by-pass. 

•  The  statute  provides  the  State  with 
due  process  protections  (written  notice, 
opportunity  for  a  show  cause  hearing, 
judicial  appeal  of  an  administrative 
decision)  when  the  Secretary  proposes 
that  a  by-pass  be  implemented.  Sections 
300.482-300.486  describe  these 
protections  and  provide  the  following 
additional  requirements: 

1.  Section  300.482  [Notice  of  intent  to 
implement  a  by-pass]  describes  the 
content  of  the  written  notice  and  the 
procedures  for  sending  the  notice  to  the 
State  educational  agency. 

2.  Section  300.484  [Show  cause 
hearing)  states  the  qualifications  of  the 
hearing  official,  gives  examples  of  the 
matters  to  be  considered  at  such  a 
hearing,  and  describes  the  scope  of 
authority  and  the  responsibilities  of  Ae 
hearing  official. 

3.  Section  300.485  [Decision)  provides 
procedures  for  reaching  and  issuing  a 
decision  after  tt»e  show  cause  hearing. 


These  provisions  are  consistent  wi^  the 
due  process  provisions  of  the 
Department's  by-pass  regulations  under 
Chapter  1  of  the  Educatioa 
Consolidation  and  Improvement  Act  of 
1981.  See  34  CFR  200.81-200.84. 
Additional  procedures  not  includefl  in 
the  Chapter  1  regulations  are  consistent 
with  the  Education  Appeal  Board  rules 
governing  show  cause  hearings  (34  CFR 
78.27-78.28)  and  the  scope  of  authority 
and  responsibilities  of  the  official 
conducting  the  hearing  (34  CFR  78.61(a)). 
These  specific  provisions  clarify  the 
procedures  to  be  followed,  the  rights  of 
the  parties,  and  the  duties  of  the  hearing 
official.  The  Secretary  believes  that 
these  provisions  will  help  to  ensure  that 
show  cause  hearings  under  these  by- 
pass provisions  are  conducted  in  a 
manner  consistent  with  the  procedures 
followed  by  the  Department  in  similar 
proceedings. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  To  the  exent 
that  these  regulations  affect  States  and 
State  agencies,  they  will  not  have  an 
impact  on  small  entities  because  States 
and  State  agencies  are  not  considered 
small  entities  affected  under  the 
Regulatory  Flexibility  Act.  The  small 
entities  affected  would  be  small  local 
educational  agencies.  The  change  in 
reporting  the  child  count  affects  small 
entities,  which  will  need  to  adhere  to 
State  procedures  for  collecting  and 
reporting  these  data.  The  economic 
impact  will  not  be  significant  since  local 
educational  agencies  already  collect 
information  on  the  number  of 
handicapped  children  served.  These 
regulations  change  the  manner  in  which 
this  information  is  reported.  These 
provisions  would  not  impose  any 
requirements  on  small  entities  if  a  by- 
pass is  implemented. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  these 
regulations  (§  300.751  (aK3)  and  (b)) 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  have 
been  assigned  an  OMB  control  number. 


The  control  number  appears  as  a 
citation  at  the  end  of  this  section. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79  (48 
FR  29158;  June  24. 1983).  The  objective  of 
the  Executive  Order  is  to  foster  ■■ 
intergovernmental  partnership  and  a 
strengthened  federalism  by  reljang  on 
State  and  local  processes  for  State  and 
local  government  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Department  requested  comments  oa 
whether  the  proposed  regulations 
required  inftmnation  that  is  already 
being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  tfie  absence  of  comments  on 
this  matter  and  the  Department's  own 
review,  it  has  been  determined  that  the 
regulations  in  this  document  do  not 
require  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  300 

Administrative  practice  and 
procedures.  Education,  Education  of 
handicapped.  Grant  program — 
education,  Privacy,  Private  schools. 
Reporting  and  recordkeeping 
requirements. 

Citation  of  Legal  Authority  id 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  tfie 
line  following  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027;  Assistance  to  States  for 
Education  of  Handicapped  Children] 

Dated:  December  6, 1984. 
T.H.  BeU, 
Secretary  of  Education. 

The  Secretary  amends  Part  300  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  300— ASSISTANCE  TO  STATES 
FOR  EDUCATION  OF  HANDICAPPED 
CHILDREN 

1.  Section  300.751  is  amended  by 
revising  para^aphs  (aK^)  *^  (^)  ^ 
read  as  follows: 


by  law  from  doing  so  on  December  2,  a  by-pass,  the  Secretary  mcludes  m  the        The  reason  for  the  by-pass  is  that  the 
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S  30a7S1    AnnMl  rapert  of  cMMrvn 
Wfved    Intormrtion  fquir«d  In  ttw  wport. 

(a)  •  *  * 

(3)  The  number  of  those  handicapped 
children  aged  three  through  twenty-one 
for  each  year  of  age  (three,  four,  five, 
etc.).  For  fiscal  year  1985,  a  State 
educational  agency  that  does  not 
currently  collect  information  in  this 
manner  may  report  the  number  of  those 
handicapped  children  within  each  of  the 
following  age  groups: 

(i)  Three  through  five. 

(U)  Six  through  eleven. 

(iii)  Twelve  through  seventeen. 

(iv)  Eighteen  through  twenty-one. 

(b)  For  the  purpose  of  this  part,  a 
child's  age  is  the  child's  actual  age  on 
the  date  of  the  child  count:  December  1. 

(Approved  by  the  OHice  of  Management  and 
Budget  under  control  number  1820-0043) 

2.  Section  300.450  is  revised  to  read  as 
follows: 

i30a450    DoflnMon  of  "privat*  sOwoi 


As  used  in  this  part,  "private  school 
handicapped  children"  means 
handicapped  children  enrolled  in  private 
schools  or  facilities  other  than 
handicapped  children  covered  under 
(§300.400-300.402. 

(20  U.S.C  1413(a)(4)(A)) 

3.  Section  300.705  is  revised  to  read  as 
follows: 

{300.705    AMoeaOon  for  Stat*  mwtiidi 
bypass  Is  hnplsinsntad  for  privata  sdMol 
handtoappsd  cMidron. 

In  determining  the  allocation  under 
SS  300.700-300.703  of  a  State  in  which 
the  Secretary  will  implement  a  by-pass 
for  private  school  handicapped  children 
under  SS  300.451-300.486,  the  Secretary 
includes  in  the  State's  child  count — 

(a)  For  the  first  year  of  a  by-pass,  the 
actual  or  estimated  number  of  private 
school  handicapped  children  (as  defined 
in  SS  300.5(a)  and  300.450  in  the  State,  as 
of  the  preceding  December  1;  and 

(b)  For  succeeding  years  of  a  by-pass, 
the  number  of  private  school 
handicapped  children  who  received 
special  education  and  related  services 
under  the  by-pass  in  the  preceding  year. 

(20  U.S.C  1411(a)(1)(A),  1411(a)(3).  1413(d)) 

4.  New  SS  300.480-300.486  and  two 
new  center  headings  are  added  to 
Subpart  D  to  read  as  follows: 

Procedures  for  By-Pass 

|a00.4M    By-paaa— 9anaraL 

(a)  The  Secretary  implements  a  by- 
pass if  a  State  educational  agency  is, 
and  was  on  December  2, 1983. 
prohibited  by  law  from  providing  for  the 
participation  of  private  school 


handicapped  children  in  the  program 
assisted  or  carried  out  under  this  part, 
as  required  by  Section  613(a)(4)(A)  of 
the  Act  and  by  SS  300.451-300.452. 

(b)  The  Secretary  waives  the 
requirement  of  Section  613(a)(4)(A)  of 
the  Act  and  of  5§  300.451-300.452  if  the 
Secretary  implements  a  by-pass. 

(20  U.S.C.  1413(d)(1)) 

§  300.4ai    Provisions  for  services  under  s 
by-pass. 

(a)  Before  implementing  a  by-pass,  the 
Secretary  consults  with  appropriate 
public  and  private  school  officials, 
including  State  educational  agency 
officials,  in  the  affected  State  to 
consider  matters  such  as — 

(1)  The  prohibition  imposed  by  State 
law  which  results  in  the  need  for  a  by- 
pass; 

(2)  The  scope  and  nature  of  the 
services  required  by  private  school 
handicapped  children  in  the  State,  and 
the  number  of  children  to  be  served 
under  the  by-pass;  and 

(3)  The  establishment  of  policies  and 
procedures  to  ensure  that  private  school 
handicapped  children  receive  services 
consistent  with  the  requirements  of 
Section  613(a)(4)(A)  of  the  Act. 

SS  300.451-300.452,  and  34  CFR  76.651- 
76.662. 

(b)  After  determining  that  a  by-pass  is 
required,  the  Secretary  arranges  for  the 
provision  of  services  to  private  school 
handicapped  children  in  the  State  in  a 
manner  consistent  with  the 
requirements  of  Section  613(a)(4)(A)  of 
the  Act  and  SS  300.451-300.452  by 
providing  services  through  one  or  more 
agreements  with  appropriate  parties. 

(c)  For  any  fiscal  year  in  which  a  by- 
pass is  implemented,  the  Secretary 
determines  the  maximum  amount  to  be 
paid  to  the  providers  of  services  by 
multiplying — 

(1)  A  per  child  amount,  which  may  not 
exceed  the  amount  per  child  provided 
by  the  Secretary  under  this  part  for  all 
handicapped  children  in  the  State  for 
the  preceding  fiscal  year;  by 

(2)  The  number  of  private  school 
handicapped  children  (as  defined  by 
§5  300.5(a)  and  300.450)  in  the  State,  as 
determined  by  the  Secretary  on  the 
basis  of  the  most  recent  satisfactory 
data  available,  which  may  include  an 
estimate  of  the  number  of  those 
handicapped  children. 

(d)  The  Secretary  deducts  from  the 
State's  allocation  under  this  part  the 
amotmt  the  Secretary  determines  is 
necessary  to  implement  a  by-pass  and 
pays  that  amoimt  to  the  provider  of 
services.  The  Secretary  may  withhold 
this  amount  from  the  State's  allocation 
pending  final  resolution  of  any 
investigation  or  complaint  that  could 


result  in  a  determination  that  a  by-pass 
must  be  implemented. 

(20  U.S.C.  1413(d)(2)) 

Due  Process  Procedures 

9  300.4S2    Notica  of  Intent  to  Implsment  a 
by-pass. 

(a)  Before  taking  any  final  action  to 
implement  a  by-pass,  the  Secretary 
provides  the  affected  State  educational 
agency  with  written  notice. 

(b)  In  the  written  notice,  the 
Secretary — 

(1)  States  the  reasons  for  the  proposed 
by-pass  in  sufficient  detail  to  allow  the 
State  educational  agency  to  respond; 

(2)  Advises  the  State  educational 
agency  that  it  has  a  specific  period  of 
time  (at  least  45  days)  from  receipt  of 
the  written  notice  to  submit  written 
objections  to  the  proposed  by-pass  and 
that  it  may  request  in  writing  the 
opportunity  for  a  hearing  to  show  cause 
why  a  by-pass  should  not  be 
implemented. 

(c)  The  Secretary  sends  the  notice  to 
the  State  educational  agency  by 
certified  mail  with  return  receipt 
requested. 

(20  U.S.C.  1413(d)(3)(A)) 

9  300.483    Request  to  show  cause. 

A  State  educational  agency  seeking 
an  opportunity  to  show  cause  why  a  by- 
pass should  not  be  implemented  shall 
submit  a  written  request  for  a  show 
cause  hearing  to  the  Secretary. 

(20  U.S.C.  1413(d)(3)(A)) 

9  300.484    Show  causa  hearing. 

(a)  If  a  show  cause  hearing  is 
requested,  the  Secretary — 

(1)  Notifies  the  State  educational 
agency  and  other  appropriate  public  and 
private  school  officials  of  the  time  and 
place  for  the  hearing;  and 

(2)  Designates  a  person  to  conduct  the 
show  cause  hearing.  The  designee  must 
not  have  had  any  responsibility  for  the 
matter  brought  for  a  hearing. 

(b)  At  the  show  cause  hearing,  the 
designee  considers  matters  such  as — 

(1)  The  necessity  for  implementing  a 
by-pass; 

(2)  Possible  factual  errors  in  the 
written  notice  of  intent  to  implement  a 
by-pass;  and 

(3)  The  objections  raised  by  public 
and  private  school  representatives. 

(c)  The  designee  may  regulate  the 
course  of  the  proceedings  and  the 
conduct  of  parties  during  the  pendency 
of  the  proceedings.  The  designee  takes 
all  steps  necessary  to  conduct  a  fair  and 
impartial  proceeding,  to  avoid  delay, 
and  to  maintain  order,  including 
procedures  such  as  those  established  in 
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decision  after  the  show  cause  hearing.  been  assigned  an  ONiB  control  number.        reaa  as  rouows. 
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34  CFR  78.61(a).  Authority  and 
responsibilities  of  Panels. 

(d)  The  designee  may  interpret 
applicable  statutes  and  regulations,  but 
may  not  waive  them  or  rule  on  their 
validity. 

(e)  The  designee  arranges  for  the 
preparation,  retention,  and,  if 
appropriate,  dissemination  of  the  record 
of  the  hearing. 

(20  U.S.C.  1413(d)(3)(A)) 

9  300.485    Decision. 

(a)  The  designee  who  conducts  the 
show  cause  hearing — 

(1)  Issues  a  written  decision  which 


includes  a  statement  of  findings;  and 

(2)  Submits  a  copy  of  the  decision  to 
the  Secretary  and  sends  a  copy  to  each 
party  by  certified  mail  with  return 
receipt  requested. 

(b)  Each  party  may  submit  comments 
and  recommendations  on  the  designee's 
decision  to  the  Secretary  within  15  days 
of  the  date  the  party  receives  the 
designee's  decision. 

(c)  The  Secretary  adopts,  reverses,  or 
modifies  the  designee's  decision  and 
notifies  the  State  educational  agency  of 
the  Secretary's  final  action.  That  notice 
is  sent  by  certified  mail  with  return 
receipt  requested. 


(20  U.S.C.  1413(d)(3)(A)) 

9300.486    Judicial  rsvlaw. 

If  dissatisfied  with  the  Secretary's 
final  action,  the  State  educational 
agency  may,  within  60  days  after  notice 
of  that  action,  file  a  petition  for  review 
with  the  United  States  couri  of  appeals 
for  the  circuit  in  which  the  State  is 
located.  The  procedures  for  judicial 
review  are  described  in  Section 
613(d)(3)(B)-{D)  of  the  Act. 

(20  U.S.C  1413{d)(3)(B)-{D)) 

[FK  Doc  84-323M  ra«d  12-11-M:  •.'45  am) 
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prohibited  by  law  from  providing  for  the      pending  final  resolution  of  any 
participation  of  private  school  investigation  or  complaint  that  could 
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and  to  maintain  order,  including 
procedures  such  as  those  established  in 
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NOTICES 

48648     Meetings:  Sunshine  Act 

t 

•*  Federal  Maritime  Commission 

RULES 

48550     Agreements  by  ocean  common  carriers,  etc.; 

environmental  determinations 

NOTICES 
48613     Agreements  filed,  etc. 


Energy  and  environmental  statements:  availability, 
etc.: 

48613  U.S./Argentina  and  Brazil  Trade 
48648     Meetings;  Sunshine  Act 

Federal  Mine  Safety  and  Health  Review 
Commission 

NOTICES 

48648  Meetings;  Sunshine  Act 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

48614  Commonwealth  Trust  Bancorp.  Inc.,  et  al. 

48614  Lincoln  Bancshares,  Inc..  et  al.;  correction 

48649  Meetings;  Sunshine  Act  (2  documents)   . 

Fish  and  Wildlife  Service 

NOTICES 

Pipeline  rights-of-way  applications; 
48622         Louisiana 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
48535         Corticosteroid-containing  drugs 

GRAS  or  prior-sanctioned  ingredients: 
48533         Linoleic  acid 

NOTICES 

Food  for  human  consumption: 

48615  Trans  fatty  acids;  inquiry 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.; 

48581 

Kentucky 

48582 

New  York 

48581 

North  Carolina 

Forest  Service 

RULES 
48541     Land  uses;  permits  for  electric  power  transmission: 

correction 

NOTICES 

Environmental  statements;  availability,  etc.: 
48580         SMUD-SPPCo  Intertic  Transmission  Project;  CA 
and  NV 

General  Services  Administration 

RULES 

Property  management: 
48544         Contract  airline  service  between  selected  city- 
pairs;  temporary 

48546  Office  furniture;  use  standards 

48547  Travel  regulations:  use  of  travel  agents 

Health  and  Human  Service  Department 

See  also  Centers  for  Disease  Control;  Food  and 
Drug  Administratis:  Social  Security 
Administration. 
NOTICES 

Organization,  functions,  and  authority  delegations: 
48614         Office  of  Procurement,  Assistance  and  Logistics 
et  al. 

Housing  and  Urban  Development  Department 

NOTICES 

Environmental  statements:  availability,  etc.: 
48616         Boston.  Mass. 


See  Air  Force  Uepartment:  tngineers  i^orps;  iNavy 
Department. 
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Immigration  and  Naturalization  Service 

RULES 

Nonimmigration:  documentary  requirements; 

waivers,  etc.: 
Aliens  who  arc  mentally  ill,  etc.;  follow-up 
medical  reports  requirement  eliminated 


Indian  Affairs  Bureau 

NOTICES 

Irrigation  projects;  operation  and  maintenance 
charges: 
48619         Crow  Irrigation  Project,  Montana 


Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs 

Bureau:  Land  Management  Bureau;  Minerals 

Management  Service. 

NOTICES 

Privacy  Act;  systems  of  records 


48617 


48536 


48573 


48573 


48582 
48588 


48591 


48576 


48623 
48623 


48576 

48618 
48619 


Internal  Revenue  Service 

RUUS 

Procedure  and  administration;. 

Refund  claims  treated  as  special  enforcement 

areas  under  rules  for  consolidated  partnership 

proceedings;  temporary 
PROPOSED  RULES 
Income  taxes: 

Luxury  automobiles  and  other  listed  property; 

limitation  on  amount  of  cost  recovery  deductions 

and  investment  tax  credit;  hearing 
Procedure  and  administration; 

Refund  claims  treated  as  special  enforcement 

areas  under  rules  for  consolidated  partnership 

proceedings;  cross  reference 

International  Trade  Administration 

NOTICES 

Antidumping: 

Carbon  steel  products  from  Spain 

Cold-rolled  carbon  steel  P.at-rolled  products  from 

Argentina 
Export  privileges,  actions  affecting: 

Fife.  Denis  J. 

Interstate  Commerce  Commission 

PROPOSED  RULES 
Motor  carriers: 

Lease  and  interchange  of  vehicles;  identification 

devices 
NOTICES 
Rail  carriers;  State  intrastate  rail  rati?  authority: 

Alabama 

Oregon 

Justice  Department 

See  Immigration  and  Naturalization  Service. 

Land  Management  Bureau 

PROPOSED  RULES 

Oil  and  gas  leasing: 

Hydrogen  sulfide  operations;  extension  of  time 
NOTICES 
Coal  leases,  exploration  licenses,  etc.: 

Alabama 
Disclaimer  of  interest  to  land.s: 

Arizona 


Environmental  statements;  availability,  etc.: 

48621  McCullough-Victorville/Adelanto  transmission 
line;  CA  and  NV 

Exchange  of  public  lands  for  private  lands: 
48620         Montana;  correction 

Geothermal  resource  areas: 
48620         New  Mexico 

Opening  of  public  lands: 
48620         Montana 

Withdrawal  and  reservation  of  lands: 

48622  ■       Oregon 

48620,       Washington  (2  documents) 
48621 

Legal  Services  Corporation 

NOTICES 
48649     Meetings;  Sunshine  Act 

Merit  Systems  Protection  Board 

NOTICES 

48623  Agency  actions  review;  opportunity  to  file  amicus 

briefs 

Mineral  Management  Service 

NOTICES 

Outer  continental  shelf;  development  operations 
coordination: 
48622         Samedan  Oil  Corp. 

National  Credit  Union  Administration 

NOTICES 
48649     Meetings;  Sunshine  Act 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
48576         Rearview  mirror  system;  petition  denied 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

48592  Virginia  coastal  resources  management  program 
Meetings: 

48593  Pacific  Fishtry  Management  Council 

National  Science  Foundation 

NOTICES 

Committees:  establishment,  renewals,  terminations, 

etc.: 

48624  Biological,  Behavioral,  and  Social  Sciences 
Advisory  Committee 

Meetings: 
48624         Ecology  Advisory  Panel 

48624         Geography  and  Regional  Science  Advisory  Panel 
48624         Population  Biology  and  Physiological  Ecology 

Advisory  Panel 
48624        Systematic  Biology  Advisory  Panel 

National  Technical  Information  Service 

NOTICES  '' 

48593     Inventions,  Government-owned;  availability  for 
licensing 

Navy  Department 

RUUS 

Navigation,  COLREGS  compliance  exemptions: 

48539        USS  Ford 


\' 


48613 

Agreements  filed,  etc. 

* 

48616 

Boston,  Mass. 

V 

48619 


Arizona 


48539         USS  Ford 
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48626 

48625 
48625 


48649 


48627 


48541 


48547 


48580 

48536 

48627 

48594 
48594 


48627 
48628 


Niictov  ReQutartory  Commission 
Honccs 

Applications,  etc.: 

L/>ng  Island  Lighting  Co. 
Environmental  statements;  availability,  etc.: 

Duke  Power  Co. 

Pennsylvania  Power  ft  Light  Co. 

Occupational  Safety  and  Healtli  Review 
Commission 

NOTKCS 

Meetings;  Sunshine  Act 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Meetings: 
Economic  Forecasting  Advisory  Committee 

Postal  Servica 

RULES 

Domestic  Mail  Manual: 
Business  Reply  Maih  correction 

Social  SaCHrity  Administration 

RUt^S 

Public  assistance  programs: 
Aid  to  families  with  dependent  children: 
disregard  of  |ob  Training  Partnership  Act  income 
of  dependent  children 

Soil  Conservation  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Kinkaid  Lake  Watershed.  IL 

State  Department 

RULES 

International  traffic  in  arms;  correction 

NOTICES 

Foreign  Missions  Act  determinatioiis 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Macau 
Textile  consultation:  review  of  trade: 

Korea 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
National  Highway  Traffic  Safety  Administration. 

Treasury  Department 

See  also  Internal  Revenue  Service. 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Privacy  Act;  systems  of  records:  annual  publication 

United  States  Information  Agency 

NOTICES 

Meetings: 
Radio  Engineering  Advisory  Committee 


Veterans  Administration 

NOTICES 

Meetings: 
48646         Educational  Allowances  Station  Committee 


48652 


Separate  Parts  in  This  Issue 

Part  II 

Federal  Emergency  Management  Agency 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  ttie  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Register 

Vol.  49,  No.  241 

Thursday,  December  13.  19B4 


This  section  o«  the  FEDERAL  REGISTER 
contains  regulatory  documents  havirtg 
general  appiicat)ility  and  legal  effect,  most 
of  which  are  keyed  to  and  codnted  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.G.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  o(  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  971 

Lettuce  Grown  In  South  Texas; 
Amendment  No.  1  to  Handling 
Regulation 

agency:  Agricultural  Marketing  Service, 
USDA. 


action:  Final  rule. 


summary:  This  Tinal  rule  amends  the 
continuing  handling  regulation  S  971.322 
to  require  city  destinations  on 
inspection  certificates  and  release 
forms.  It  would  help  the  committee 
identify  markets  that  would  respond 
most  favorably  to  market  development 
projects.  The  amendment  will  promote 
orderly  marketing  of  lettuce  by 
providing  marketing  information. 

EFFECTIVE  DATE:  December  13, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kurt  J.  Kimmel,  Vegetable  Branch.  F*V. 
AMS,  USDA,  Washington,  D.C  20250. 
(202)  447-2036. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "nonmajor"  rule.  Pursuant 
to  requirements  set  forth  in  the 
Regulatory  Flexibility  Act  (RFA). 
WilUam  T.  Manley,  Acting 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Notice  was  published  in  the 
November  19, 1984,  Federal  Register  (49 
FR  45592)  regarding  the  proposal.  It 
afforded  interested  persons  an 
opportunity  to  file  written  comments  by 
December  4, 1984.  None  was  filed. 


Marketing  Agreement  No.  144  and 
Order  No.  971  regulate  the  handling  of 
lettuce  grown  in  designated  counties  in 
South  Texas.  It  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  801-674). 
The  South  Texas  Lettuce  Committee, 
estabkshed  under  the  order,  is 
responsible  for  its  local  administration. 

Because  requirements  under  this 
program  have  been  changed 
infrequently,  in  October  1981  the 
committee  recommended,  and  the 
Secretary  approved,  a  regulation  which 
would  continue  in  e^ect  from  marketing 
season  to  marketing  season  indeRnitely 
unless  modified,  suspended  or 
terminated  by  the  Secretary  upon 
recommendation  submitted  by  the 
committee  or  other  information 
available  to  the  Secretary. 

At  its  public  organizational  meeting  in 
McAlIen,  Texas,  on  October  10, 1984.  the 
committee  recommended  that  the 
regulation  be  revised  to  require  that  city 
destinations  be  shown  on  inspection 
certificates  and  release  forms. 

In  an  effort  to  increase  trade 
awareness  of  South  Texas  lettuce  in 
various  markets,  funds  have  been 
allocated  to  continue  promotional  and 
marketing  research.  The  committee 
believes  that  requiring  city  destinations 
on  inspection  certificates  and  release 
forms  should  help  it  to  identify  markets 
that  would  respond  favorably  to  future 
market  development  projects. 

Although  the  regulation  being 
amended  is  effective  for  an  indefinite 
period,  the  committee  will  continue  to 
meet  prior  to  or  during  each  season  to 
consider  recommendations  for 
modification,  suspension,  or  termination 
of  the  regulation.  Prior  to  making  any 
such  recommendations,  the  committee 
will  submit  to  the  Secretary  a  marketing 
policy  for  the  season  including  an 
analysis  of  supply  and  demand  factors 
having  a  bearing  on  the  marketing  of  the 
crop.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings  or 
may  file  comments  with  the  Fruit  and 
Vegetable  Division.  The  Department  will 
evaluate  committee  recommendations 
and  information  submitted  by  the 
committee  and  other  available 
information  and  determine  whether 
modification,  suspension  or  termination 
of  the  regulations  on  shipments  of  South 
Texas  lettuce  would  tend  to  effectuate 
the  declared  policy  of  the  act. 


Findings 

Afler  consideration  of  all  relevant 
matters.  Including  the  proposal  set  forth 
in  the  notice,  it  is  hereby  found  that  the 
following  amendment,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

It  is  hereby  further  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  section  until  30 
days  after  publication  in  the  Federal 
Register  (5  U.S.C.  553)  in  that  (1) 
shipments  of  lettuce  grown  in  the 
production  area  have  begun;  (2)  to 
maximize  benefits  to  producers,  this 
regulation  should  apply  to  as  many 
shipments  as  possible  during  the 
marketing  season;  and  (3)  compliance 
with  this  regulation,  which  is  similar  to 
that  in  effect  during  previous  marketing 
seasons,  will  not  require  any  special 
preparation  on  the  part  of  persons 
subject  thereto  which  cannot  be 
completed  by  the  effective  date. 

List  of  SubjecU  in  7  CFR  Part  971 

Marketing  agreements  and  orders. 
Lettuce.  Texas. 

PART  971— LETTUCE  GROWN  IN 
SOUTH  TEXAS 

Section  971.322  (46  FR  57024)  is  hereby 
amended  by  revising  paragraph  (cKl)  to 
read  as  follows: 

S  971.322    Handling  regulation. 


(c)  Inspection.  (1)  No  handler  shall 
handle  lettuce  unless  such  lettuce  is 
inspected  by  the  Texas-Federal 
Inspection  Service  and  an  appropriate 
inspection  certificate  or  release  form 
with  city  destinations  listed  has  been 
issued  for  it,  except  when  relieved  of 
such  requirement  by  paragraph  (d)  or  (e) 
of  this  section. 
*        •        *        *        • 

(Sees.  1-19.  48  Stat.  31.  as  amended:  7  VS.C. 
601-674) 
Dated  December  7, 1984. 

Thomas  R.  Clark, 

Acting  Director,  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service. 

\m  Doc.  S4-324M  Filed  12-12-M:  S:4S  •m| 
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DEPARTMENT  OF  JUSTICE 

Inwnigration  and  Naturalization 
Service 

8  CFR  Part  212 

Documentary  Requirements; 
Nonimmigrants;  Waivers;  Admission  of 
Certain  Tnadmissible  Aliens;  Parole; 
Waiver  of  Certain  Grounds  of 
Exciudal)l»ty 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
action:  Final  rule. 

summary:  The  Immigration  and 
Naturalization  Service  is  amending  the 
regulations  relating  to  requirements  and 
guarantees  of  post-arrival  care  for 
immigrant  family  members  who  are 
mentally  retarded  or  aliens  who  have 
had  one  or  more  attacks  of  mental 
illness  by  eliminating  current 
requirements  for  annual  follow-up 
medical  reports  over  a  five-year  period. 
The  new  rule  also  provides  that  the 
alien  or  alien's  sponsor  may  be  referred 
to  the  mental  retardation  or  mental 
health  agency  for  the  State  of  proposed 
residence  for  guidance  in  selection  of  a 
post-arrival  medical  authority  who  will 
complete  the  evaluation  and  provide  an 
evaluation  report  to  the  Centers  for 
Disease  Control  (CDC). 
EFFECTIVE  DATE:  January  1. 1985. 
FOM  FURTHER  INFORMATION  CONTACT 
For  General  Information:  Lorelta  ]. 
Shogren,  Director,  Policy  Directives 
and  Instructions,  Immigration  and 
Naturalization  Service.  425  I  Street, 
NW..  Washington,  D.C.  20536, 
Telephone:  (202)^633-3048 
For  Specific  Information:  R.  Michael 
Miller,  Deputy  Asst.  Commissioner. 
Adjudications,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW..  Washington.  DC.  20536, 
Telephone:  (202)  633-3320. 

SUPPLEMENTARY  INFORMATION:  On  July 
24, 1984  at  49  FR  29803.  the  Service 
published  proposed  regulations  relating 
to  waivers  and  subsequent  admission  of 
certain  inadmissible  aliens.  During  the 
thirty-day  comment  period  ending 
;  August  23, 1984,  nine  comments  were 
received.  Eight  of  the  commenters  were 
in  complete  accord  with  the  proposed 
changes  and  wrote  only  to  support  the 
proposal  in  its  entirety. 

The  objections  of  the  one  commenter 
along  with  the  Service  reply  are  stated 
below: 


(1)  The  proposed  rule  would  shift 
responsibility  for  mental  health  care 
provided  to  immigrants  and  family 
members  by  the  Federal  Government  to 
State  governments. 

Under  the  existing  regulations,  the 
Federal  Government  (CDC)  has  never 
assumed  responsibility  for  the  care  of 
aliens  admitted  after  being  granted 
waivers  under  the  provisions  of  the 
regulations.  There  will  be  no  change 
under  the  new  rule.  Any  responsibility 
assumed  by  the  Federal  Government  for 
such  persons  would  be  under  a  program 
or  programs  other  than  the  CDC/INS 
five-year  rule,  and  should  not  be 
a^ected  by  elimination  of  that  rule. 

(2)  County  Medical  Health  agencies 
would  assume  the  economic  burden  for 
necessary  diagnostic  studies  and 
medical  supervision  from  Federally 
specified  facilities  or  specialists  to  State 
designated  examining  facilities. 

Economic  responsibility  for  evaluation 
and  care  of  mentally  retarded  and 
mentally  ill  aliens  who  immigrate  to  the 
United  States  with  a  waiver  under  this 
regulation  is  vested  in  the  aliens' 
sponsors,  who  will  be  required  to 
establish  sufficient  financial  resources 
to  provide  for  the  needs  of  these  aliens 
after  arrival.  This  includes  evaluation 
costs  as  well  as  any  follow-up  or 
continuing  treatment  or  care  required  as 
a  result  of  the  condition  of  the  mentally 
retarded  or  mentally  ill  aliens. 

(3)  If  the  five-year  reporting 
requirement  and  the  need  for  approval 
from  CDC  before  transfer  from  one 
facility  or  specialist  to  another  are 
dropped,  the  Federal  monitoring  of  care 
and  treatment  is  eliminated  and  local 
programs  are  potentially  liable  for  the 
ongoing  care  and  treatment  of  mentally 
retarded  and  mentally  ill  aliens 
admitted  under  waiver. 

Federal  monitoring  of  aliens  admitted 
with  waivers  issued  under  the  existing 
rule  consisted  simply  of  periodic  reports 
from  the  facilities  or  specialist  who  had 
contracted  in  advance  to  furnish  follow- 
up  care  and/or  treatment  of  these  aliens. 
The  CDC  never  assumed  direct 
responsibility  for  either  the  care  or 
treatment  of  these  immigrants;  thus,  the 
changed  rule  will  result  in  no  change  so 
far  as  direct  Federal  Government 
liability  is  concerned. 

The  regulation  is  published  in  final 
form  exactly  as  it  was  proposed. 
Facilities  or  specialists  currently 
reporting  on  aliens  who  are  in  the  five- 
year  track  under  the  present  8  CFR 
212.7(b)(4)(ii)(C)(2)  through  8  CFR 


212.7(b)(5)  may  cease  to  furnish  such 
reports  upon  the  effective  date  of  this 
rule.  Processing  of  current  applications 
for  waivers  of  grounds  of  excludability 
under  section  212(a)(1)  and  section 
212(a)(3),  8  U.S.C.  1182(a)(1)  and 
1182(a)(3),  of  the  Immigration  and 
Nationahty  Act  shall  be  completed 
under  the  new  rule  if  completed  on  or 
after  the  effective  date  of  this  rule. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  order  is  not  a  major  rule  within 
the  definition  of  section  1(b)  of  E.O. 
12291. 

List  of  Subjects  in  8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Bonds,  Health,  Travel 
restrictions. 

Accordingly,  Chapter  1  of  Title  8  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INAOMISSIBI^  ALIENS:  PAROLE 

In  §  212.7.  paragraphs  (b)(4)(ii)  and 
(b)(5)  are  revised  to  read  as  follows: 

$212.7    Waiver  of  certain  grounds  of 
•KdudablHty. 

***** 

(b)  •  •  • 

(4)  •  •   • 

(ii)  Submission  of  statement.  Upon 
being  notified  that  the  medical  report 
has  been  reviewed  by  the  U.S.  Public 
Health  Service  and  determined  to  be 
acceptable,  the  alien  or  the  alien's 
sponsoring  family  member  shall  submit 
a  statement  to  the  consular  or  Service 
office.  The  statement  must  be  from  a 
clinic,  hospital,  institution,  specialized 
facility,  or  specialist  in  the  United  States 
approved  by  the  U.S.  Public  Health 
Service.  The  alien  or  alien's  sponsor 
may  be  referred  to  the  mental 
retardation  or  mental  health  agency  of 
the  state  of  proposed  residence  for 
guidance  in  selecting  a  post-arrival 
medical  examining  authority  who  will 
complete  the  evaluation  and  provide  an 
evaluation  report  to  the  Centers  for 
Disease  Control.  The  statement  must 
specify  the  name  and  address  of  the 


opportunity  to  file  written  comments  by 
December  4, 1984.  None  was  filed. 


Texas  lettuce  would  tend  to  effectuate 
the  declared  policy  of  the  act. 
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specialized  facility,  or  specialist,  and 
must  affirm  that: 

(A)  The  specified  facility  or  specialist 
agrees  to  evaluate  the  alien's  mental 
status  and  prepare  a  complete  report  of 
the  findings  of  such  evaluation. 

(B)  The  alien,  the  alien's  sponsoring 
family  member,  or  another  responsible 
person  has  made  complete  financial 
arrangements  for  payment  of  any 
charges  that  may  be  incurred  after 
arrival  for  studies,  care,  training  and 
service; 

(C)  The  Director.  Division  of 
Quarantine,  Center  for  Prevention 
Services,  Centers  for  Disease  Control. 
Atlanta.  GA.  30333  shall  be  furnished: 

[1]  The  report  evaluating  the  alien's 
mental  status  within  30  days  after  the 
alien's  arrival;  and 

(2)  Prompt  notification  of  the  alien's 
failure  to  report  to  the  facility  or 
specialist  within  30  days  after  being 
notified  by  the  U.S.  Public  Health 
Service  that  the  alien  has  arrived  in  the 
United  States. 

(D)  The  alien  shall  be  in  an  outpatient, 
I  inpatient,  study,  or  other  specified  status 

as  determined  by  the  responsible  local 
physcian  or  specialist  during  the  initial 
evaluation. 

(5)  Assurances:  Bonds.  In  all  cases 
under  paragraph  (b)  of  this  section  the 
alien  or  his  or  her  sponsoring  family 
member  shall  also  submit  an  assurance 
that  the  alien  will  comply  with  any 
special  travel  requirements  as  may  be 
specified  by  the  U.S.  Pubhc  Health 
Service  and  that,  \ipon  the  admission  of 
the  alien  into  the  United  States,  he  or 
she  will  proceed  directly  to  the  facility 
or  specialist  specified  for  the  initial 
evaluation,  and  will  submit  to  such 
further  examinations  or  treatment  at 
may  be  required,  whether  in  an 
outpatient,  inpatient,  or  other  status. 
The  alien,  his  or  her  sponsoring  family 
member,  or  other  responsible  person 
shall  provide  such  assurances  or  bond 
as  may  be  required  to  assure  that  the 
necessary  expenses  of  the  ahen  will  be 
met  and  that  he  or  she  will  not  t)ecome  a 
public  charge.  For  procedures  relating  to 
cancellation  or  breaching  of  bonds,  see 
Part  103  of  this  chapter. 
***** 

(Sees.  103  and  212  of  the  Immigration  and 
Nationality  Act,  as  amended,  (8  U.S.C.  1103 
and  1182)) 
Dated:  November  7. 1984. 

Andrew  |.  Carmichael.  Jr., 

Associate  Commissioner.  Examinations, 
Immigration  and  Naturalization  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Avtotion  Adntlnistratlon 
14  CFR  Part  M 

[Docket  No.  84-ANE-21;  AiMndmtnt  Na 
39-4957] 

Airworthiness  Directives;  Allison  Gas 
Turbine  Division,  Oeneral  Motors 
Corporation,  Allison  Model  250-C30/ 
C30S  Engines  Installed  m  Sikorsky 
Aircraft  Model  S-76A.  Sikorsky 
Aircraft  Model  S-76A  Equipped  Wlttt 
Allison  Gas  Turbine  Division,  General 
Motors  Corporation,  Allison  Model 
250-C30/C30S  Engines,  Certificated  In 
Any  Category 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
currently  effective  Telegraphic 
Airworthiness  Directive  (TAD)  T84-16- 
51  applicable  to  Sikorsky  Model  S-76A 
helicopters  certificated  in  any  category 
and  equipped  with  Allison  Model  250- 
C30/25O-C30S  turboshaft  engines.  This 
amendment  is  needed  to  reduce  the 
probability  of.  and  to  provide  additional 
protection  against,  uncontained  gas 
producer  turbine  wheel  bursts. 
date:  Compliance  schedule — As 
prescribed  in  the  body  of  the  AD. 
Incorporation  by  Reference — Approved 
by  the  Director  of  the  Federal  Register 
on  December  la  1984. 
addresses:  The  applicable  service 
information  may  be  obtained  from 
Allison  Gas  Turbine  Division,  General 
Motors  Corporation,  P.O.  Box  420, 
Indianapolis,  Indiana  46206-0420:  and 
Sikorsky  Aircraft.  Division  of  United 
Technologies  Corporation,  North  Main 
Street.  Stratford.  Connecticut  06601. 

A  copy  of  this  information  is 
contained  in  the  Rules  Docket  at  the 
Office  of  Regional  Counsel.  FAA. 
ATTN.:  Rules  Docket  No.  84-ANE-21. 12 
New  England  Executive  Parte. 
Burlington.  Massachusetts  01803.  and 
may  be  examined  weekdays,  except 
federal  holidays,  between  8:00  a.m.  and 
4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Royace  H.  Prather.  Chicago  Aircraft 
Certification  Office,  Propulsion  Branch, 
ACE-140C,  FAA.  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois  60018:  (312) 
694-7132. 

SUPPLEMENTARY  INFORMATION:  TAD 
T84-16-51  is  the  currently  effective  AD 
being  superseded.  The  supersedure  is 
necessary  since  the  existing 
compartment  shields,  currently  required 
by  the  TAD,  were  made  available  by  the 
airframe  manufacturer  as  an  interim 
safety  measure  until  engine  type  design- 
changes  could  be  qualified  and  made 


available  by  the  engine  manufacturer. 
The  first  of  these  changes  are  now 
available.  Accordingly,  this  supersedure 
requires:  Incorporation  of  engine- 
furnished  full  circumferential  protection 
against  a  first  stage  turbine  wheel  burst, 
with  either  an  external  or  an  internal 
energy  absorbing  ring  dependent  on 
logistics  capability;  installation  of 
temporary  airframe-fumished  engine 
compartment  shields  for  protection 
against  a  second  stage  turbine  wheel 
burst;  and  repetitive  inspections  of  the 
shields  until  they  are  removed.  This 
supersedure  also  mandates  update  of 
the  affected  engines  by  a  remedial 
program  of  assembly,  operation,  and 
inspection  as  identified  by  the  engine 
manufacturer.  The  airframe-fumished 
shields  are  a  second-generation  design 
required  until  the  engine  manufacturer 
makes  available  a  new  second  stage 
turbine  wheel  designed  to  preclude 
failure  during  overspeed  events.  The 
engine  manufacturer  estimates  new 
second  stage  turbine  wheels  will  be 
initially  available  in  the  first  quarter  of 
calendar  year  1985.  The  FAA  anticipates 
mandating  installation  of  these  new 
wheels  by  amendment  of  this  AD  in  that 
time  frame. 

When  this  AD  is  accompHshed.  the 
electrical  bus  modification  required  by 
TAD  T84-16-51  is  no  longer  necessary, 
but  may  remain  or  be  incorporated  in 
the  helicopter,  as  an  optional 
installation. 

Since  a  situtation  exists  affecting 
continued  airworthiness  of  these 
engines  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impracticable,  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

The  FAA  hais  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  US  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis. 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed. 
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may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
mrTHER  INFORMATION  CONTACT." 

List  of  Subjects  14  CFR  Part  39 

Air  transportation,  Engines,  Aircraft, 
Aviation  safety.  Incorporation  by 
reference. 

Adoption  of  the  AnMndment  _,, 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  superseding  TAD  T84-16-51  with  the 
following  new  AD: 

Allison  Gaa  Turbine  Division,  General  Motors 
Corp.  (Allison,  Detroit  Diesel  Allison): 
Applies  to  Allison  Model  250-C30  and 
250-C30S  engines  installed  in  Sikorsky 
Model  S-76A  helicopters.  SIKORSKY 
AIRCRAFT:  Applies  to  Sikorsky  Aircraft 
Model  S-76A  helicopters,  certificated  in 
any  catej^ory.  and  equipped  with  Allison 
Model  250-C30/C30S  Engines. 
Compliance  is  required  as  indicated  unless 

already  accomplished. 
To  prevent  critical  secondary  damage  in 

the  event  of  a  gas  producer  turbine  rotor 

burst,  accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  dale  of  this  AD  for  aircraft  in 
compliance  with  TAD  T84-16-51.  and  prior  to 
further  flight  for  aircraft  not  in  compliance 
with  TAD  T84-16-51,  perform  the  following: 

(1)  Install  the  Sikorsky  Model  S-7eA 
helicopter  engine  compartment  protective 
shields,  P/N  76070-20077-013  or  P/N  76070- 
2(X)77-014.  in  accordance  with  Sikorsky  Alert 
Service  Bulletin  76-71-7  dated  November  9, 
1984,  or  FAA-approved  equivalent;  and 
concurrently, 

(2)  Install  Allison  first  stage  turbine  wheel 
external  energy  absorbing  rings,  P/N 
23031910  LH.  and  23031920.  R.H.  around  the 
Allison  Model  250-C30  and  -C30S  engines  in 
accordance  with  Allison  Commercial  Engine 
Alert  Bulletin  CEB-A-72-3124  dated 
November  15, 1984,  and  prerequisite  CEB-A- 
72-3125  date  November  15, 1984.  and 
Sikorsky  Alert  Service  Bulletin  76-71-7,  dated 
November  9, 1984,  or  FAA-approved 
equivalents:  or.  install  an  Allison  first  stage 
turbine  wheel  internal  energy  absorbing  ring 
P/N  23031909,  in  accordance  with  Allison - 
Commercial  Engine  Alert  Bulletin  CEB-A-72- 
3128  dated  November  15, 1984,  and  Sikorsky 
Alert  Service  Bulletin  76-71-7  dated 
November  9, 1984,  or  FAA-approved 
equivalents. 

(b)  Within  the  next  25  hours  time  in  service 
after  compliance  with  (a),  above,  and 
thereafter  at  intervals  not  to  exceed  25  hours 
time  in  service,  inspect  the  Sikorsky  Model 
S-76A  helicopter  engine  compartment 
protective  shields  in  accordance  with 
Chapter  5  of  Sikorsky  Airworthiness  and 
Inspection  Requirements  Manual.  Publication 
No.  SA  4047-76-2-1,  dated  November  12. 
1984,  or  FAA-approved  equivalent. 

(c)  Update  the  engine  to  the  "Allison 
Assured  Engine"  configuration  at  the  next 
repair/overhaul  shop  visit,  but  not  later  than 


March  30, 1986,  in  accordance  with  Allison 
Commercial  Service  Letter,  CSL-3068,  dated 
October  1, 1984.  or  FAA  approved  equivalent. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  helicopters  to  a  base  for 
accomplishment  of  this  AD. 

(e)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  l>e  approved  by  the  Manager.  Chicago 
Aircraft  Certification  Office,  FAA,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois  60016. 

(f)  Upon  request,  an  FAA  maintenance 
inspector  may  adjust  the  compliance 
schedule  in  this  AD  if  the  request  contains 
data  to  justify  the  increase  and  it  is  approved 
by  the  Manager,  Chicago  Aircraft 
Certification  Office,  FAA,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  manufacturer's  specifications  and 
procedures  identified  and  described  in 
this  directive  are  incorporated  herein 
and  made  a  part  hereof  pursuant  to  5 
U.S.C.  552(a)(1).  All  persons  affected  by 
this  directive  who  have  not  already 
received  these  documepts  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Allison  Gas  Turbine  Division, 
General  Motors  Corporation,  P.O.  Box 
420,  Indianapolis.  Indiana  46206-0420; 
and  Sikorsky  Aircraft,  Division  of 
United  Technologies  Corporation.  North 
Main  Street,  Stratford,  Connecticut 
06601.  These  documents  also  may  be 
examined  at  the  Office  of  the  Regional 
Counsel,  FAA,  ATTN:  Rules  Docket  No. 
84-ANE-21, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803, 
weekdays,  except  federal  holidays, 
between  8:00  a.m.  and  4:30  p.m. 

This  AD  supersedes  TAD  T84-lfr-51 
issued  August  16, 1984. 

This  amendment  becomes  effective 
December  10, 1984. 

(Sees.  313(a),  601  and  603.  Federal  Aviation 
Act  of  1958  as  amended  (49  U.S.C.  1354(a), 
1421.  and  1423):  40  U.S.C.  106(g)  (Revised, 
Pub.  L  97-449.  lanuary  12  1983):  14  CFR  11.89) 

Issued  in  Burlington,  Massachusetts,  on 
November  21, 1984. 

Robert  E.  Whittingtoo. 

Director,  New  England  Region. 

Issued  in  Fort  Worth.  Texas,  on  November 
28,1984. 

C.R.  Melugin,  Jr.. 
Director,  Southwest  Region. 
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14  CFR  Part  71 

(AJrsfMC*  Docket  No.  84-AWA-11 

Alteiration  of  VOR  Federal  Airways; 
Montgomery,  AL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  alters  the 


descriptions  of  several  Federal  Airways 
located  in  the  vicinity  of  Montgomery, 
AL,  by  revoking  some  airway  segments 
and  renumbering  other  airway 
segments.  This  action  supports  the 
FAA's  agreement  with  the  International 
Civil  Aviation  Organization  (ICAO)  to 
eliminate  all  alternate  airway 
designations  from  the  National  Airspace 
System. 

EFFECTIVE  DATE:  0901  GMT,  February  14, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone:  (202) 
426-8626. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  22, 1984,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
description  of  several  airway  segments 
located  in  the  vicinity  of  Montgomery, 
AL  (49  FR  33274).  This  amendment 
deletes  several  alternate  airways  and 
revokes  segments  of  several  airways. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123,of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  several  VOR  Federal 
Airways  located  in  the  vicinity  of 
Montgomery,  AL,  by  revoking  some 
airway  segments  and  renumbering  other 
segments.  This  action  supports  the 
FAA's  agreement  with  ICAO  to 
eliminate  all  alternate  airway 
designations  from  the  National  Airspace 
System. 

The  FAA  has  detennined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
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safety  measure  until  engine  type  design- 
changes  could  be  qualified  and  made 


(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed. 
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routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

VOR  Federal  Airways,  Aviation 
safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  S  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  as  amended  (49  FR  6706).  is 
further  amended,  as  follows: 

V-1  (Amended) 

By  removing  the  words  "Kinston,  including 
an  east  alternate  from  Grand  Strand  to 
Kinston  via  Wilmington,  NC;"  and 
substituting  the  words  "Kinston:" 

V-70  (Amended) 

By  removing  all  the  words  after  "to 
Allendale.  SC."  and  substituting  the  words 
•'From  Grand  Strand,  SC:  Wilmington,  NC:  to 
Kinston,  NC.  The  airspace  within  Mexico  is 
excluded." 

V-S  (Amended) 

By  removing  the  words  "including  a  W 
alternate  via  INT  Melbourne  322*  and 
Ormond  Beach  211*  radials"  and  the  words 
"The  portion  outside  the  United  States  has  no 
upper  limit  except  that  portion  of  the  E 
alternate  between  (acksonville  and  Savannah 
extends  up  to  but  not  including  18,000  feet 
MSL." 

V-437  (Amended) 

By  removing  the  words  "From  Ormond 
Beach,  FL,"  and  substituting  the  words  "From 
Melbourne,  FL  INT  Melbourne  322*  and 
Ormond  B<?ach.  FL,  211*  radials:  Ormond 
Beach: ' 

V-7  (Amended) 

By  removing  all  the  words  before  "Central 
City,  KY"  and  substituting  the  words  "From 
Biscayne  Bay,  FL,  via  Fort  Myers,  FL; 
Lakeland.  FL  Cross  City,  FL  Tallahassee.  FL 
Wiregrass,  AL  INT  Wiregrass  333*  and 
Montgomery.  AL  129*  radials;  Montgomery: 
Vulcan.  AL  Muscle  Shoals,  AL  Graham, 
TN:" 

V-521  (New) 

From  Miami,  FL  via  INT  Miami  337"  and 
Fort  Myers,  FL  101*  radials;  Fort  Myers:  INT 
Fort  Myers  022*  and  Lakeland,  FL  154* 
radials:  Lakeland:  Cross  City,  FL  INT  Cross 
City  287*  and  Marianne,  FL  141*  radials; 
Marianna:  Wiregrass,  AL  INT  Wiregrass  333* 
and  Montgomery.  AL  129'  radials: 
Montgomery;  INT  Montgomery  357*  and 
Vulcan,  AL  139*  radials;  Vulcan. 

V-16  (Amended) 

By  removing  the  words  "Nashville,  TN, 
including  a  north  alternate  from  (acks  Creek 
to  Nashville  via  INT  Jacks  Creek  049*  and 
Nashville  266'  radials;  INT  Nashville  102* 


and  Hinch  Mountain,  TN,  285*  radials;  Hinch 
Mountain;  including  a  north  alternate  via  INT 
iN'asliville  085*  and  Hinch  Mountain  306* 
radials;  Knoxville,  TN,  including  a  S  alternate 
via  INT  Hinch  Mountain  100*  and  Knoxville 
243*  radials:  Holston  Mountain,  TN.  including 
a  S  alternate  from  Knoxville  to  Holston 
Mountain  via  Snowbird,  TN,  Pulaski,  VA, 
including  a  N  alternate  from  Knoxville  to 
Pulaski  via  INT  Knoxville  050*  and  Glade 
Spring.  VA  246*  radials  and  Glade  Spring;" 
and  substituting  the  words  "Nashville,  TN: 
INT  Nashville  102*  and  Hinch  Mountain.  TN, 
285*  radials;  Hinch  Mountain;  Knoxville,  TN; 
Holston  Mountain,  TN;  Pulaski,  VA;" 

V-136  (Amended) 

By  removing  the  words  "From  Pulaski. 
VA"  and  substituting  the  words  "From 
Nashville,  TN,  INT  Nashville  085*  and  Hinch 
Mountain,  TN.  306'  radials;  Hinch  Mountain, 
INT  Hinch  Mountain  100'  and  Knoxville  243* 
radials;  Knoxville,  TN;  Snowbird.  TN: 
Holston  Mountain.  TN;  Pulaski,  VA" 

V-W6  (New) 

From  Knoxville,  TN,  via  INT  Knoxville  050' 
and  Glade  Spring,  VA,  246*  radials:  Glade 
Spring:  to  Pulaski,  VA. 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(al);  (49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449,  January 
12. 1983)):  and  14  CFR  11.69) 

Issued  in  Washington,  D.C,  on  December  5, 
1984. 

John  W.  Baier. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

IFR  Dor  S4-3J42S  Filed  12-12-64: 6:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  182  and  184 

[Docket  No.  83N-0153] 

GRAS  Status  of  Unoleic  Acid 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  affirming  that 
linoleic  acid  is  generally  recognized  as 
safe  (GR.\S)  as  a  direct  human  food 
ingredient.  The  safety  of  this  ingredient 
has  been  evaluated  under  the 
comprehensive  safety  review  conducted 
by  the  agenry.^i.,^^^^ 
EFFECTIVE  DATETlanuarySl4^1985. 
FOR  FURTHER  INFORMATION  CONTACT 
John  VV.  Gordon,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington,  DC  20204.  202-426- 
5487. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  October  3, 1983  (48 


FR  45121).  FDA  published  a  proposal  to 
affirm  that  linoleic  acid  is  GRAS  for  use 
as  a  direct  human  food  ingredient.  The 
proposal  was  published  in  accordance 
with  the  announced  FDA  review  of  the 
safety  of  GRAS  and  prior-sanctioned 
food  ingredients. 

In  accordance  with  S  170.35  (21  CFR 
170.35).  copies  of  the  scientific  literature 
review  and  the  report  of  the  Select 
Committee  on  GRAS  Substances  (the 
Select  Committee)  on  linoleic  acid  are 
available  for  public  review  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-6Z  5600  Fishers  Lane,  Rockville,  MD 
20857.  Copies  of  these  documents  also 
are  available  for  public  purchase  from 
the  National  Technical  Information 
Service,  as  announced  in  the  proposal. 
In  addition  to  proposing  to  affirm  the 
GRAS  status  of  linoleic  acid,  FDA  gave 
public  notice  that  it  was  unaware  of  any 
prior-sanctioned  food  uses  for  these 
ingredients  other  than  the  proposed 
conditions  of  use.  Persons  asserting 
additional  or  extended  use  in 
accordance  with  approvals  granted  by 
the  U.S.  Department  of  Agriculture  or 
FDA  before  September  6. 1958,  were 
given  notice  to  submit  proof  of  these 
sanctions,  so  that  the  safety  of  any 
prior-sanctioned  uses  could  be 
determined.  That  notice  was  also  an 
opportunity  to  have  prior-sanctioned 
uses  of  linoleic  acid  recognized  by 
issuance  of  an  appropriate  regulation 
under  Part  181— Prior-Sanctioned  Food 
Ingredients  (21  CFR  Part  181)  or  affirmed 
as  GRAS  under  Part  184  or  186  (21  CFR 
Part  184  or  186),  as  appropriate.  FDA 
also  gave  notice  that  failure  to  submit 
proof  of  an  applicable  prior  sanction  in 
response  to  the  proposal  would 
constitute  a  waiver  of  the  right  to  assert 
that  sanction  at  any  future  time. 

No  reports  of  prior-sanctioned  uses 
for  linoleic  acid  were  submitted  in 
response  to  the  proposal.  Therefore,  in 
accordance  with  the  proposal,  any  right 
to  assert  a  prior  sanction  for  use  of 
linoleic  acid  under  conditions  different 
from  those  set  forth  in  this  final  rule  has 
been  waived. 

One  comment  from  a  chemical  firm 
was  received  in  resjsonse  to  the 
proposal.  The  comment  raised  several 
issues.  A  summary  of  the  issues  and  the 
agency's  response  follows: 

1.  The  comment  alleges  that  the 
proposed  rule  is  confusing  as  to  its 
intent. 

The  agency  has  reviewed  this 
allegation  and  disagrees  that  any 
confusion  exists  as  to  the  intent  of  the 
proposal.  FDA  published  the  proposal  to 
announce  the  results  of  the  agency's 
safety  evaluation  and  its  tentative 


r 


i!fo^.  ur  rnn-approvea  equivaieni. 

(c)  Update  the  engine  to  the  "Allison 
Assured  Engine"  configuration  at  the  next 
repair/overhaul  shop  visit,  but  not  later  than 


action:  Final  rule. 

summary:  This  amendment  alters  the 


does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
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conchnkm*  about  Itte  GRAS  •tatas  of 
the  vse  of  Itnotetc  acid. 

2.  Tim  oowinieiit  cnticizad  wie 
preaabie  to  the  propoaed  rale  for  bating 
cocomt  oil  aa  a  aoarce  of  liooleic  acid. 
The  coaaafwnt  pointa  out  tkat  the  hnolek 
acid  content  of  coconut  oil  ia  only  aboat 
2  percent. 

The  agency  agreea  with  the 
comment'a  concern  aboait  mentioning 
coconat  oil  aa  a  aoorce  of  liaoieic  add. 
CocoMri  oil  coBtaina  only  iow  levels  of 
Unoleic  acid  and  ia  not  known  aa  a 
commercial  source  of  linoleic  acid.  FDA 
meatkuted  coconut  oil  in  the  preamble 
to  the  propoaal  aolely  aa  aa  example  of 
a  potential  source  of  linoieic  acid.  The 
regulation  does  not  mention  any  specific 
source  of  linoleic  acidr  Because  the 
objectaon  raised  conoema  regarding 
stateaaenta  in  the  preaa^ble  and  not  in 
the  regulation,  the  agency  has  not 
modified  the  regulation  bi  reaponse  to 
this  cooamenL 

3.  Additionally,  the  comment  alleges 
that  the  preamble  to  the  proposal 
appears  to  endorse  the  acceptability  of 
one  fat  over  another.  The  comment 
alleged  that,  aa  a  reault.  the  ju-eamble 
has  the  effect  of  endorsing  only  a  select 
group  of  triglyoehdes  for  use  in  food. 

The  agency  disagrees  with  the 
comment's  interpretation  of  the 
preamble.  The  preamble  merely  listed  as 
examples  some  of  the  sources  of  oils 
that  are  known  to  have  high  linoleic 
acid  content  and  that  are  potential 
sources  of  linoleic  acid 

4.  The  comment  states  further  that 
free  fatty  acids  including  linoleic  acid 
are  commercially  prepared  by  treating 
the  triglycerides  of  edible  fats  or  oils 
with  water  under  high  temperature  and. 
pressure.  The  comment  criticizes  the 
low  temperature,  low  pressure  method 
described  in  the  proposal  as  not  being 
commercially  viable.  The  comment 
asserts  that  the  method  of  manufacture 
included  in  the  proposal  is  too 
restrictive  and  has  the  potential  to  limit 
large  volume  fatty  acid  producers  as 
suppliers  of  edible  linoleic  acid. 

The  agency  agrees  that  there  are  other 
commercial  methods  for  production  of 
fatty  acids  than  that  described  in  the 
proposal.  The  agency  did  not  cite  these 
other  methods  in  the  proposal,  but  they 
include  low  pressure  splitting  with 
catalyst,  medrom  pressure  splitting  with 
catalyst,  continixras  high  pressure 
counter  current  splitting,  and  the 
Twitchell  process.  The  agency  also 
agrees  with  the  comment  that  low 
pressure,  low  temperature  methods  of 
production  of  fatty  acids  may  not  be 
commercially  viable.  Therefore,  FDA 
has  modified  the  final  rule  to  include  the 
various  processes  known  to  be 
commercrally  viable. 


Because  no  food-grade  specifications 
exist  for  linoleic  acid  at  the  present 
time,  the  agency  will  work  with  the 
Committee  on  Food  Chemicals  Codex  of 
the  National  Academy  of  Sciences  to 
develop  acceptable  specifications  for 
this  ingredient.  If  acceptable 
specifications  are  developed,  the  agency 
will  incorporate  them  into  thi« 
regulation  at  a  later  date.  Until 
specifications  are  developed,  FDA  has 
determined  that  the  public  health  will  be 
adequately  protected  if  commercial 
linoleic  acid  complies  with  the 
description  in  the  regulation,  meets  the 
purity  specifications  listed  in 
S  172MO{h]  (21  CFR  172.680(b)).  and 
otherwise  is  of  a  purity  suitable  for  its 
intended  use  in  accordance  with 
§  182.1(b)(3)  (21  CFR  182.1(b)(3)). 

The  agency  has  previously  determined 
under  21  CFR  25.24(d)(8)  (proposed 
December  11. 1979;  44  FR  71742)  that  this 
action  is  of  a  ty'pe  that  does  not 
individually  or  cumiilatively  have  a 
significant  impact  on  the  human 
environment  FDA  has  not  received  any 
new  information  or  comments  that 
would  alter  its  previous  determination. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  agency  previously 
considered  the  potential  effects  that  this 
rule  would  have  on  small  entities, 
including  small  businesses.  In 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  agency 
has  determined  that  no  significant 
impact  on  a  substantial  number  of  small 
entities  would  derive  from  this  action. 
FDA  has  not  received  any  new 
information  or  comments  that  would 
alter  its  previous  determination. 

In  accordance  with  Executive  Order 
12291,  FDA  has  previously  analyzed  the 
potential  economic  effects  of  this  final 
rule.  As  announced  in  the  proposal,  the 
agency  has  determined  that  the  rule  is 
not  a  major  rule  as  determined  by  the 
Order.  The  agency  has  not  received  any 
new  information  or  comments  that 
would  alter  its  previous  determination. 

The  agency's  findings  of  no  major 
economic  impact  and  no  si^iHcant 
impact  on  a  substantial  numtier  of  small 
entities,  and  the  evidence  supporting 
these  findings,  are  contained  in  a 
threshold  assessment  which  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above). 

List  of  Subjects 

21  CFR  Part  192 

Generally  recognized  as  safe  (GRAS) 
food  ingredients.  Spices  and  flavorings. 


21  CFR  Part  184 

Direct  food  ingredients.  Food 
ingredients.  Generally  recognized  as 
safe  (GRAS)  food  ingredients. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(s). 
409,  701(a).  52  Stat  1055.  72  StaL  1784-      - 
1788  as  amended  (21  U.S.C.  321(s).  348. 
371(a)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10).  Parts  182  and  184  are 
amended  as  follows: 

PART  m— SUBSTANCES 
GENERALLY  RECOGNIZED  AS  SAFE 

S  182.8065    (Raroovadl 

1.  Part  182  is  amended  by  removing 
S  182.8065  Linoleic  acid. 

PART  184— DIRECT  RX)0 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

2.  Part  184  is  amended  by  adding  new 
S  184.1065  to  read  as  follows: 

§  184.1085    UnoMc  actd. 

(a)  Linoleic  acid  ((Z.  Z)-9, 12- 
octadecadienoic  acid  (C17H31COOH) 
(CAS  Reg.  No.  60-33-3)),  a  straight  chain 
unsaturated  fatty  acid  with  a  molecular 
weight  of  280.5,  is  a  colorless  oil  at  room 
temperature.  Linoleic  acid  may  be 
prepared  from  edible  fats  and  oils  by 
various  methods  including  hydrolysis 
and  saponification,  the  Twitchell 
method,  low  pressure  splitting  with 
catalyst,  continuous  high  pressure 
counter  current  splitting,  and  medium 
pressure  autoclave  splitting  with 
catalyst. 

(b)  FDA  is  developing  food-grade 
specifications  for  linoleic  acid  in 
cooperation  with  the  National  Academy 
of  Sciences.  In  the  interim,  this 
ingredient  must  be  of  a  purity  suitable 
for  its  intended  use.  The  ingredient  must 
also  meet  the  specifications  in 

§  172.860(b)  of  this  chapter. 

(c)  In  accordance  with  i  164.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturit\g 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a 
flavoring  agent  and  adjuvant  as  defined 
in  §  170.3(o)(12)  of  this  chapter  and  as  a 
nutrient  supplement  as  defined  in 

§  170.3(o)(20)  of  this  chapter. 

(2)  The  iftgredient  is  used  in  foods  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  The  ingredient 
may  be  used  in  infant  formula  in 


to  Nashville  via  INT  Jacks  Creek  049*  and 
Nashville  286'  radials:  INT  Nashville  102' 
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accordance  with  section  412(g)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
the  act. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

Effective  date.  This  regulation  shall  be 
effective  January  14, 1985. 

(Sees.  201(s).  409, 701(a).  52  Stat.  1055.  72  Stat. 
1784-1788  as  amended  (21  U.S.C  321(s).  34& 
371(a))) 

Dated:  December  6. 1984.       , 

loMphP.HUa, 

Associate  Commissioner  for  Regulatory 
Affairs. 
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21  CFR  Part  510 
(Docket  No.  •3N-O340) 

New  Animal  Drugs;  Corticosteroid- 
Containing  Animal  Drugs 

agency:  Food  and  Drug  Administration. 
Acnofc  Final  rule. 

SMMIARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulation  concerning 
labeling  requirements  for  use  of 
corticosteroid-containing  animal  drugs 
to  delete  intramanmiary  products,  add 
ophthalmic  products,  and  add  an 
additional  warning  concerning  certain 
congenital  anomalies.  This  action  is 
taken  because  the  agency  has  received 
reports  of  adverse  reactions  associated 
with  the  use  of  corticosteroids  in 
animals.  This  action  follows  publication 
of  a  proposed  rule  and  opportunity  for 
comment. 

date:  Effective  June  11. 1985,  for  all 
affected  products  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce. 
AOOflESS:  Supplemental  NADA's  should 
be  submitted  to  the  Division  of 
Surveillance,  Center  for  Veterinary 
Medicine  (HFV-210),  Food  and  Drug 
Administration,  Rm.  7B-31,  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOn  FURTHER  INFORMATION  CONTACT: 
David  N.  Scarr.  Center  for  Veterinary 
Medicine  (HFV-214).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-3183. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  18. 1970  (35  FR 
11556),  FDA  published  a  regulation 
providing  for  certain  labeling 
requirements  concerning  oral  and 
parenteral  use  of  corticosteroid- 
containing  animal  drugs  (21  CFR  135.101 
recodified  as  21  CFR  510.410).  In  the 


Federal  Register  of  November  16, 1972 
(37  FR  24343).  FDA  amended  that 
regulation  to  include  intramammary 
products. 

FDA  has  received  additional 
information  consisting  of  published 
literature  and  adverse  reaction  reports 
concerning  congenital  anomalies 
associated  with  the  animal  use  of 
corticosteroids.  In  addition,  the  results 
of  a  published  study  indicated  the  need 
for  warning  statements  relating  to  use  of 
ophthalmic  preparations  containing 
corticosteroids.  FDA  has  also 
determined  that  intramammary  products 
no  longer  include  steroids  in  their 
formulations.  Therefore,  a  warning  for 
that  use  is  no  longer  needed. 

FDA  published  a  proposed  rule  in  the 
Federal  Register  of  May  23, 1984  (49  FR 
21767)  to  amend  the  regulation  by 
adding  a  warning  concerning  congenital 
anomalies,  removing  intramammary 
products,  and  adding  ophthalmic 
products.  Comments  were  requested  by 
July  23, 1984.  No  comments  have  been 
received. 

Therefore,  the  agency  is  amending  the 
regulation  based  upon  this  proposal, 
effective  June  11, 1985.  Any  oral 
parenteral,  or  ophthalmic  corticosteroid- 
containing  animal  drug  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  that  dale  must  comply  with  the 
amended  regulation.  Supplements  to 
NADA's  should  be  submitted  to  the 
Division  of  Surveillance,  Center  for 
Veterinary  Medicine  (HFV-210).  Food 
and  Drug  Administration.  Rm.  7B-31, 
5600  Fishers  Lane,  Rockville.  MD  20857. 
no  later  than  June  11, 1985.  Revised 
labeling  that  complies  with  this 
regulation  may  be  placed  into  effect 
prior  to  approval. 

The  Center  for  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(b](13)  (proposed  December  11, 
1979: 44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

FDA  has  determined  that  this  action  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  certifies  in  accordance 
with  section  605(b)  of  the  Regulatory 
Flexibility  Act  (94  Stat.  1168)  that  the 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  FDA  estimates 
that  approximately  22  firms  manufacture 
or  distribute  approximately  50  to  70 
corticosteroid-containing  animal  drug 
products.  These  firms  will  be  required  to 
revise  their  labeling.  These  revisions 
will  cost  approximately  $120,000.  A  copy 


of  the  economic  and  regulatory 
assessment  supporting  these  statements 
is  on  file  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857,  and  may  be 
seen  between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Copies  of  information  supporting  this 
action  are  on  file  with  the  Dockets 
Management  Branch  (address  above). 
The  file  is  available  for  public 
inspection  under  Docket  No.  831^-^)340. 

List  of  Subfects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  512. 
701(a),  52  Stat.  1055.  82  Stat.  343-351  (21 
U.S.C.  360b,  371(a)))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10).  Part  510  is 
amended  by  revising  S  510.410  to  read 
as  follows: 

PART  510-NEW  ANIMAL  DRUGS 

S  510410    Corticosteroids  for  oral, 
in)«ctable,  and  opnthalmte  usa  In  anhnaia; 
wamlnQS  and  labeling  requtrament*. 

(a)  The  Food  and  Drug  Administration 
has  received  reports  of  side  effects 
associated  with  the  oral,  infectable.  and 
ophthalmic  use  of  corticosteroid  animal 
drugs.  The  use  of  these  drugs 
administered  orally  or  by  injection  has 
resulted  in  premature  parturition  when 
administered  during  the  last  trimester  of 
pregnancy.  Premature  parturition  may 
be  followed  by  dystocia,  fetal  death, 
retained  placenta,  and  metritis. 
Additionally,  corticosteroids  used  in 
dogs,  rabbits,  and  rodents  during 
pregnancy  have  produced  cleft  palate  in 
offspring.  Use  in  dogs  has  resulted  in 
other  congenital  anomalies,  including 
deformed  forelegs,  phocomelia,  and 
anasarca.  Drugs  subject  to  this  section 
are  required  to  carry  the  veterinary 
prescription  legend  and  are  subject  to 
the  labeling  requirements  of  {  201.105  of 
this  chapter. 

(b)  In  view  of  these  potentially  serious 
side  effects,  the  Food  and  Drug 
Administration  has  concluded  that  the 
labeling  on  or  within  packaged 
corticosteroid-containing  preparations 
iitended  for  animal  use  shall  bear 
:on8picuously  the  following  warning 
itatFmpnt' 

Warning:  Clinical  and  experimental  data 
have  demonstrated  that  corticosteroids 
administered  orally  or  by  injection  to  animals 
may  induce  the  first  stage  of  parturition  if 
used  during  the  last  trimester  of  pregnancy 


vanoin  processes  kno^mi  to  be 
commerciany  viable. 


food  ingredients.  Spices  and  Havorings. 


manutactunng  practice.  The  ingredient 
may  be  used  in  infant  formula  in 
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and  may  precipitate  premature  parturition 
followed  by  dyvtocia.  fetal  death,  retained 
placenta,  and  well  Mi. 

Additio— ly.  t»i<iuieictuMi  aAiuniaiered 
to  doia,  rabbita.  aad  ndmtOt  diriag 
pregaancy  have  aewiHad  in  cleft  i^arle  ia 
offtpriog.  Gorteaataiwds  adminiMerad  to 
dogs  during  pregnancy  have  also  reauited  in 
other  congenital  anomalies,  including 
deformed  forelegs.  phocomeFia.  and  anasarca. 

Effective  date.  ThiM  nile  ia  efi8cdv« 
]une  11. 1985,  for  all  affecled  prodacte 
initially  intraduoed  or  iatUally  delivered 
for  introduction  into  interstate 
commeroe. 
(Sees.  512.  701(a).  52  Stat  1055.  SZ  Stat  M»- 

351  (zi  VS.C.)  aeob.  371(a))) 

Dated:  Novenkber  27. 1M«. 
Mark  Novitch. 

Deputy  Conum'ssionef  of  Food  and  Drugs. 

|FK  Due  M-3M22  TiJad  U-U~M  8.46  amj 

;4ia»«i-ai 


DEPARTMElfT  OF  STATE 

22  CFR  Parts  120, 121, 124,  and  130 
(Departnwntal  Reg.  10«.M0] 

Revision  of  tfie  International  Traffic  tot 
Arms  Regaiatiaws 

Correctioa 

In  FR  Ooc.  84-31708  beginmng  on  page 
4~682  in  tbe  issue  of  Thursday. 
Deconber  6. 1964.  make  the  following 
correctioos: 

9120.10    [Corrected] 

1.  On  page  47Sa5i,  in  the  first  column, 
in  §  120.10.  four  lines  from  the  bottom  of 
the  page,  "payland"  should  read 
"payload". 

§120.12    [Correetad] 

2.  On  the  same  page,  in  the  middle 
column,  in  S  120.12,  the  last  line, 
"articile"  siiould  read  "article". 

§121.1    (Cerrw:tedl 

3.  On  page  4766B,  in  the  third  colamn. 
in  §  121.1,  under  Category  ID — 
AnununilkMi,  in  paragraph  (a),  the  last 
line.  "211.6"  shouW  read  "121.6". 

4.  On  page  47"688,  in  the  first  column, 
under  Category  XII — Fire  Control,  Range 
nader.  Optical  and  Guidance  and 
Control  Equipnent  in  paragraph  (a),  the 
sixth  line,  "equipments"  sfaoold  read 
"equipment". 

f  121.15    (Corrected] 

5.  On  page  47800.  in  die  third  colunm. 
in  S  121.15(b)(2)(i),  the  first  line.  "SSR" 
should  read  "ASR". 

§120   fCeneeiedl 

6.  On  page  47696,  in  the  middle 
column,  in  1 124J(b](l).  the  last  line, 
"limitaitions"  should  read  "limitations". 


7.  In  the  same  section,  in  paragraph 
(b)(2),  the  fifth  line,  "othe  '  should  read 
"other". 

§124.10    (Con«ela«1 

8.  Gn~page  47697,  in  the  ttiiid  coiurnn, 
in-}^24.10^)f6),  the  paragraph  in  smaH 
print  shouldliave  quotation  marks  at  ^e 
end  of  the  paragraph. 

§124.M   (OorraeledJ 

9.  On  page  47899,  in  the  middle 
column,  in  {  124.14(cK7).  the  paragraph 
in  small  print  should  have  quotation 
marks  at  the  end  of  die  paragraph. 

§13ai4    [Corrected] 

10.  On  page  47711.  in  tbe  middle 
column,  ia  1 13aiO(cK2).  the  sentence 
begianing  "In  lieu  of  reporting"  shonld 
have  appeared  flush  to  the  left  ma^gia 


DEPARTMGNT  OF  THE  TREASURY 

Internal  Revenue  Servica 

26  CFR  Part  301 
(TJ).  7996) 

Procedure  and  AdrahiittrattoR;  Spadal 
Rules  for  Cartain  Refund  Claiwi 
Treated  as  Special  EnforcaaiaiH  Araas 
Under  Rulaa  for  ConaoHdatad 
Partnership  Prooaadirtgs 

aqcncy:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  regulations. 

suMMAirr:  This  document  provides 
temporary  regulations  on  prtKedure  and 
administration  relating  to  special 
enforcement  areas  under  the  rules  for 
consolidated  partnership  proceedings. 
The  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1962  amended  the 
tax  law  to  allow  for  consolidated 
administrative  and  judicial  proceedings 
to  determine  the  tax  treatment  of 
partnership  items  at  the  partnership 
level  rather  than  at  the  partner  level. 
That  Act  also  authorized  special  rules 
for  areas  that  present  special 
enforcement  considerations.  The 
regulations  provide  guidance  to  Internal 
Revenue  Ser\'ice  personnel  and  partners 
with  respect  to  these  new  provisions. 
DATES:  Effective  date:  December  10, 
1984.  These  temporary  regulations  are 
applicable  with  respect  to  certain 
applications  for  tentative  carryback  and 
refund  adjustments  ("quick  refunds'! 
and  claims  for  credit  or  refund  filed 
after  December  10, 1964. 
FON  nniTHER  INFORMATION  CONTACT 
Nerman  Dobynes  Hubbard  of  the 
Legislation  and  Regulations  Division. 


Office  of  the  Chief  Counsel  Internal 
Revenue  Service.  1111  Constitution 
Ave.,  NW.,  WashiJE«ton.  DX.  20224 
(Attention:  CC:LR:T)  (202-566-3297,  not 
a  toU-free  call). 

SUPPlflMCMTARV  MFORMATOK 


Background 

This  document  contains  amendments 
to  the  Regulations  on  Procedure  and 
Administration  (28  CFR  Part  301)  under 
section  8231(c)  of  the  bitemal  Revenue 
Code  of  1954.  The  amendments  are 
issued  under  the  authority  contained  in 
section  6231(c)  (1)  and  (3)  of  the  Internal 
Revenue  Code  of  1954  (96  Stat.  665,  26 
U.S.C.  6231(c)  (1)  and  (3)).  These 
temporary  regulations  will  remain  in 
effect  until  susperseded  by  later 
regulations  on  the  same  subject. 

Explanation  of  Provisions 

Ordinarily  under  the  partnership  audit 
rules  (Code  sections  6221  ttiroagh  6233), 
the  Internal  Revenue  Service  may  adjust 
the  treatment  of  partnership  items  by  a 
partner  who  reported  those  items 
consistendy  with  the  treatment  of  those 
items  on  the  partnership  return  only 
through  partnership-level  proceedings. 
No  matter  how  expeditiously  Ae  Service 
conducts  a  partnership  proceeding, 
however,  in  most  cases  the  Service  will 
not  be  in  a  position  for  at  least  a  year  to 
make  any  assessments  as  a  result  of 
adjustments  to  partnership  items 
through  partnership  proceedings. 

The  Service  is  concerned  about  the 
increase  in  abusive  tax  shelters  that 
generate  refunds  for  taxpayers  based  on 
losses,  deduction,  or  credits  of  a 
partnership.  Paying  out  refunds 
attributable  to  partnership  losses, 
deductions,  or  credits  when  the 
available  relevant  information  indicates 
that  those  losses,  deductions,  or  credits 
are  attributable  to  an  abusive  tax 
shelter  and  consequently  highly  likely  to 
be  excessive  will  impose  a  heavy 
burden  on  the  collection  resources  of  the 
Service.  In  some  cases,  the  amounts 
refunded  will  be  uncollectible  because 
the  taxpayers  who  received  the  refunds 
will  have  no  assets  at  the  time  that  the 
final  determination  of  liabihty  and  the 
demand  for  payment  are  made;  in  other 
cases,  the  Service  will  have  to  levy  on 
the  property  of  taxpayers  who  do  not 
have  enou^  cash  to  pay  the  tax  due. 

Because  of  these  concerns,  the 
Commissioner  has  determined  that 
"special  enforcement  considerations," 
within  the  meaning  of  section  6231(c)(1). 
are  present  in  the  case  of  certain 
applications  under  section  6411  (relating 
to  tentative  carryback  and  refund 
adjustments)  and  claims  for  credit  or 
refund  based  on  losses,  deductions,  or 


parenteral  use  of  corticosteroid- 
containing  animal  drugs  (21  CFR  135.101 
recodified  as  21  CFR  510.410).  In  the 


products.  1  nese  nrms  win  oe  requireu  lu 
revise  their  labeling.  These  revisions 
will  cost  approximately  $120,000.  A  copy 


may  iiniiMx^  i 

used  during  the  last  trimester  of  pregnancy 
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credits  of  a  partnership.  Special 
enCorcemeat  consideratians  exist  in 
these  cases  if  the  Commissioner  or  his 
delegate  determioes,  after  review  of  the 
available  relevant  information,  that  it  is 
highly  Ukeljr  that  a  person  descrA>ed  ia 
section  670Q{a)(l)  made,  with  respect  to 
the  partnership  &om  which  the  losses, 
deductions,  or  credits  arise.  (1)  a  gross 
valuation  overstatement,  or  (2)  a  false  or 
fraudulent  statement  with  respect  to  the 
tax  benefits  to  be  secured  by  reason  of 
holding  an  interest  in  the  partnership, 
that  would  be  subject  to  a  penalty  under 
section  6700  (relating  to  penalty  for 
promoting  abusive  tax  shelters,  etc.). 
These  relations  apply  only  with 
respect  to  an  application  or  claim  based 
upon  the  original  reporting  on  the 
partner's  income  tax  return  of 
partnership  losses,  deductions,  or 
credits.  Thus,  the  regulations  do  not 
apply  to  a  request  for  administrative 
adjustment  under  section  6227  through 
which  a  partner  seeks  to  change  the 
partner's  reporting  of  partnership  items 
on  the  partner's  income  tax  return  (or  on 
an  earlier  request  for  administrative 
adjustment). 

Section  6231(c)(3)  authorizes 
regulations  to  prescribe  special  rules  to 
achieve  the  objectives  of  the  partnership 
audit  legislation  in  any  spe^al 
enforcement  area.  Because  one  of  tbe 
principal  purposes  of  the  legislation  is  to 
provide  for  more  efficient  use  of  the 
Service's  resources  by  reducing  multiple 
proceedings  with  respect  to  partnership 
items,  the  temporary  regulations  permit 
the  Service  to  avoid  later  collection 
problems  by  offsetting  or  suspending 
any  refund  attributable  to  items  from  a 
partnership  described  above  without 
removing  the  partner  from  partnership- 
level  proceedings.  The  partnership  items 
of  the  partner  remain  subject  to 
adjustment  through  partnership-le\'el 
proceedings  unless  the  partner  exercises 
a  limited  right  to  treat  tlmse  items  as 
nonpartnership  items. 

In  the  case  of  applications  under 
section  6411,  the  regulations  override  the 
restriction  on  assessments  under  section 
6225.  The  regulations  permit  the  Service 
to  make  an  assessment  that  would,  but 
for  the  restriction  set  out  in  section  6225, 
be  permitted  under  section  6213(b)(3) 
(relating  to  assessments  ansing  out  of 
tentative  carryback  or  refund 
adjustments)  iwith  respect  to  any 
amount  applied,  credited,  or  refundcrd  as 
a  result  of  an  application  under  section 
6411  that  is  subjebt  to  these  reguldtions. 
Thus,  the  regulations  provide  that   . 
notwithstanding  section  6225.  an 
assessment  under  section  6213(b)(3) 
with  respect  to  any  amount  applied, 
credited,  or  refunded  as  a  result  of  an 


application  under  section  6411  in«y  be 

made  before  there  is  a  final  partnership- 
level  determination  with  respect  to  the 
losses,  deductions,  or  credits  on  which 
the  application  is  based. 

The  regulations  also  permit  the 
Service  to  suspend  <3ertain  refunds 
attributable  to  abusive  tax  shelter 
partnerships.  Thus,  the  regulations 
provide  that  the  Service  may  mail  to  the 
partner  filing  e  claim  for  a  credit  or 
refund  which  presents  special 
enforcement  considerations  a  notice 
stating  that  no  action  will  be  taken  on 
the  partner's  claim  until  the  completion 
of  partnership-level  proceedings. 

Under  the  regulatians.  a  partner  to 
whom  the  Service  mails  a  notice  of 
assessment  or  of  suspension  generally 
remains  subject  to  the  partnership  audit 
rules.  To  insure  that  the  partner  is  not 
denied  access  to  a  court  with  reapect  to 
the  items  in  dispute  for  an  unreasonable 
period  of  time,  however,  the  regulations 
provide  that  the  partner  may  in  certain 
circumstances  elect  to  have  all 
partnership  items  lor  the  partnership 
taxable  year  in  which  the  items  at  issue 
arose  treated  as  nonpartnership  items.  A 
partner  making  this  election  will  enjoy 
the  same  rights  with  respect  to  items 
arising  from  the  partnership  as  the 
partner  enjoys  with  respect  to  other 
nonpartnership  items.  'The  partner  may. 
for  example,  ^e  a  refund  suit  if  the 
Service  fails  to  grant  a  claim  for  refund 
with  respect  to  those  items  within  6 
months.  The  election  is  made  by  filing  a 
statement  with  the  Internal  Revenue 
Service  office  that  mailed  the  notice. 
The  statement  may  be  filed  at  any  tiaie 
(1)  after  the  date  which  is  one  year  after 
the  date  on  which  the  partnership  return 
was  filed  for  the  partnership  taxable 
year  in  which  the  items  at  issue  arose, 
and  (2)  before  the  date  on  which  the 
Service  mails  to  the  tax  matters  partner 
the  notice  of  final  partnership 
administrative  adjustment  for  that 
partnership  taxable  year. 

Under  the  temporary  regulations,  the 
Ser%'ice  is  able  to  avoid  the  risk  that 
amounts  refunded  might  later  be 
uncollectible.  If.  as  a  result  of  either 
partnership-level  or  separate 
proceedings,  the  partnership  losses, 
deductions,  or  credits  giving  rise  to  the 
refund  are  determined  to  be  allowable. 
the  refund  will  be  made  with  interest 

NoH- Applicability  of  Executive  Order 
12291 

The  Treasury  Department  has 
determined  that  this  temporary 
regulation  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  is  therefore 
not  required. 


Regulateiy  FWidbilky  Ad 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  S53(b) 
for  lemporary  regolations.  Accordhi^. 
the  Regulatory  Flexibility  Act  does  nrt 
apply  and  no  Regalatory  Flexibility 
Analysts  is  required  for  this  rtfc. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Nerman  Dobytws 
Hubbard  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  faiteraal  Revenue 
Service.  Howerer,  personnel  from  other 
offices  of  the  internal  Revenue  Service 
and  Treasury  Department  participated 
in  devrioping  the  regulations,  both  on 
matters  of  ei^istance  and  style. 

Ust  of  Sufaiacts  in  28  CFK  Part  301 

Administrative  practice  and 
procedure.  Banlcniptcy.  Courts,  Crime. 
Employment  taxes.  Estate  taxes.  Excise 
taxes.  Gift  taxes.  Income,  faivestigations. 
Law  et^oroement  Penalties.  Peasioas, 
Statistics.  Taxes.  Disclosure  of 
information.  Filing  requirements. 

Adoption  of  Amendments  io  the 
Regulations 

Acoordiagly.  the  Regubtions  on 
Procedme  aad  Administratian  (28  CFR 
Part  301)  are  amended  as  foUowc 

PART  301— (AMENOEO] 

Paragraph  1-  A  new  |  301.6231  (c)-lT 
is  added  in  the  appropriate  place  to  read 
as  follows: 


§  301.C231(Ch1T 


rmhmti 

losses,  isdurtlons.  or  credits  (temporary). 

(a)  Applicationg  subject  to  this 
section.  This  section  applies  in  the  case 
of  an  application  under  section  6411 
(relating  to  tentative  carryback  and 
refund  adjustments)  based  on  losses, 
deductions,  or  credits  of  a  partnership  if 
the  Commissioner  or  his  delegate 
determines,  after  review  of  the  available 
relevant  information,  that  it  is  highly 
likely  that  a  person  described  in  section 
6700(a)(1)  made,  widi  respect  to  the 
partnership— 

(1)  A  gross  vakiatioo  overstatement 
or 

(2)  A  false  or  fraudulent  statement 
with  respect  to  tbe  tax  benefits  to  t>e 
secured  by  reason  of  holding  an  interest 
in  the  partnership,  that  wovld  be  subfect 
to  a  penalty  under  section  6700  (relating 
to  penalty  for  promoting  abusive  tax 
shelters,  etc.).  This  section  applies  only 
with  respect  to  an  application  based 
upon  the  original  reporting  on  tbe 
partner's  income  tax  return  of 


o.  un  page  t/vao.  m  me  miaoie 
column,  in  5  124J(b)(l).  the  last  line, 
"limitaitions"  should  read  "limitations" 


FOR  puirraER  iNFomNAHON  contact: 

Nerman  Dobynes  Hubbard  of  the 
Legislation  and  Regulations  Division, 


to  tentative  carrj't)acK  ana  reiuna 
adjustments]  and  claims  for  credit  or 
refund  based  on  losses,  deductions,  or 
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partnership  losses,  deductions,  or 
credits.  Thus,  this  section  does  not  apply 
to  a  request  for  administrative 
adjustment  under  section  6227  through 
which  a  partner  seeks  to  change  the 
partner's  reporting  of  partnership  items 
on  the  partner's  income  tax  return  (or  on 
an  earlier  request  for  administrative 
adjustment). 

(b)  Determination  of  special 
enforcement  area.  In  the  case  of  an 
application  under  section  6411  described 
in  paragraph  (a]  of  this  section, 
precluding  an  assessment  under  section 
6225  that  would  be  permitted  under 
section  6213(b)(3)  (relating  to 
assessments  arising  out  of  tentative 
carry  bade  or  refund  adjustments)  with 
respect  to  any  amount  applied,  credited, 
or  refunded  as  a  result  of  the  application 
may  encourage  the  proliferation  of 
abusive  tax  shelter  partnerships  and 
make  the  eventual  collection  of  taxes 
due  more  difficult.  Consequently,  the 
Commissioner  hereby  determines  that 
such  applications  present  special 
enforcement  considerations  within  the 
meaning  of  section  6231(c)(1)(E). 

(c)  Assessment  permitted  under 
section  8213(b)(3).  Notwithstanding 
section  8225  (relating  to  restrictions  on 
assessment  with  respect  to  partnership 
items),  an  assessment  that  would  be 
permitted  under  section  6213(b)(3)  with 
respect  to  any  amount  applied,  credited, 
or  refunded  as  a  result  of  an  application 
described  in  paragraph  (a)  of  this 
section  may  be  made  before  there  is  a 
final  partnership-level  determination 
with  respect  to  the  losses,  deductions,  or 
credits  on  which  the  application  is 
based.  As  provided  in  section  6213(b)(1). 
the  Service  shall  mail  notice  of  any  such 
assessment  to  the  partner  filing  the 
application.  The  notice  shall  also  inform 
the  partner  of  the  partner's  limited  right 
to  elect  to  treat  items  as  nonpartnership 
items  as  provided  in  paragraph  (d)  of 
this  section. 

(d)  Limited  right  to  elect  to  treat  items 
as  nonpartnership  items — (1)  In  general. 
A  partner  to  whom  the  Service  mails 
notice  of  an  assessment  under 
paragraph  (c)  of  this  section  may  elect  in 
accordance  with  this  paragraph  (d)  to 
have  all  partnership  items  for  the 
partnership  taxable  year  in  which  the 
losses,  deductions,  or  credits  at  issue 
arose  treated  as  nonpartnership  items. 

(2)  Time  and  place  of  making  election. 
The  election  shall  be  made  by  filing  a 
statement  with  the  Internal  Revenue 
Service  office  that  mailed  the  notice  of 
assessment.  The  statement  may  be  filed 
at  any  time — 

(i)  After  the  date  which  is  one  year 
after  the  date  on  which  the  partnership 
return  was  filed  for  the  partnership 


taxable  year  in  which  the  items  at  issue 
arose,  and 

(ii)  Before  the  date  on  which  the 
Service  mails  to  the  tax  hiatters  partner 
the  notice  of  final  partnership 
administrative  adjustment  for  the 
partnership  taxable  year  in  which  the 
items  at  issue  arose. 
For  purposes  of  this  paragraph  (d)(2),  a 
partnership  return  filed  before  the  last 
day  prescribed  by  law  for  its  filing 
(determined  without  regard  to 
extensions)  shall  be  treated  as  filed  on 
that  last  day. 

(3)  Contents  of  the  statement.  The 
statement  shall — 

(i)  Be  clearly  identified  as  an  election 
to  have  partnership  items  treated  as 
nonpartnership  items  because  of 
notification  of  an  assessment  under 
section  6213(b)(3), 

(ii)  Identify  the  partnership  by  name, 
address,  and  taxpayer  identification 
number, 

(iii)  Identify  the  partner  making  the 
election  by  name,  address,  and  taxpayer 
identification  number, 

(iv)  Specify  and  partnership  taxable 
year  to  which  the  election  applies,  and 

(v)  Be  signed  by  the  partner  making 
the  election. 

(e)  Effective  date.  This  section  applies 
with  respect  to  any  application 
described  in  paragraph  (a)  of  this 
section  that  is  filed  after  December  10. 
1984. 

Par.  2.  A  new  §  301 .6231  (c)-2  T  is 
added  in  the  appropriate  place  to  read 
as  follows: 

§  301.6231<c>-2  T    Special  rules  for  Mrtiin 
refund  claims  baaed  on  losses,  deduetions, 
or  credits  from  abusive  tax  shatter 
partnerships  (Temporary). 

(a)  Claims  subject  to  this  section.  This 
section  applies  in  the  case  of  a  claim  for 
credit  or  refund  based  on  losses, 
deductions  or  credits  of  a  partnership  if 
the  Commissioner  or  his  delegate 
determines,  after  review  of  available 
relevant  information,  that  it  is  highly 
likely  that  a  person  described  in  section 
6700(a)(1)  made,  with  respect  to  the 
partnership — 

(1)  A  gross  valuation  overstatement, 
or 

(2)  A  false  or  fraudulent  statement 
with  respect  to  the  tax  benefits  to  be 
secured  by  reason  of  holding  an  interest 
in  the  partnership,  that  would  be  subject 
to  a  penalty  under  section  67tX)  (relating 
to  p>enalty  for  promoting  abusive  tax 
shelters,  etc.).  This  section  applies  only 
with  respect  to  a  claim  that  is  based 
upon  the  partner's  original  reporting  on 
the  partner's  income  tax  return  of 
partnership  losses,  deductions,  or 
credits.  Thus,  this  section  does  not  apply 


to  a  request  for  administrative 
adjustment  under  section  6227  through 
which  a  partner  seeks  to  change  the 
partner's  reporting  of  partnership  items 
on  the  partner's  income  tax  return  (or  on 
an  earlier  request  for  administrative 
adjustment).  For  purposes  of  this  ' 

section,  any  income  tax  return 
requesting  a  credit  or  refund  shall  be 
treated  as  a  claim  for  a  credit  or  refund. 

(b)  Determination  of  special 
enforcement  area.  Granting  a  claim  for 
credit  or  refund  described  in  paragraph 
(a)  of  this  section  may  encourage  the 
proliferation  of  abusive  tax  shelter 
partnerships  and  make  the  eventual 
collection  of  taxes  due  more  difficult. 
Consequently,  the  Commissioner  hereby 
determines  that  such  claims  present 
special  enforcement  considerations 
within  the  meaning  of  section 

.  6231(c)(1)(E). 

(c)  Action  on  refund  claims 
suspended.  In  the  case  of  a  claim 
described  in  paragraph  (a)  of  this 
section,  the  Service  may  mail  to  the 
partner  filing  the  claim  a  notice  stating 
that  no  action  will  be  taken  on  the 
partner's  claim  until  the  completion  of 
partnership-level  proceedings.  The 
notice  shall  also  inform  the  partner  of 
the  partner's  limited  right  to  elect  to 
treat  items  ^  nonpartnership  items  as 
provided  in  paragraph  (d)  of  this  section. 

(d)  Limited  right  to  elect  to  treat  items 
as  nonpartnership  items — (1)  In  general. 
A  partner  to  whom  the  Service  mails  a 
notice  of  suspension  of  action  on  a 
refund  claim  under  paragraph  (c)  of  this 
section  may  elect  in  accordance  with 
this  paragraph  (d)  to  have  all 
partnership  items  for  the  partnership 
taxable  year  in  which  the  losses, 
deductions,  or  credits  at  issue  arose 
treated  as  nonpartnership  items. 

(2)  Time  and  place  of  making  election. 
The  election  shall  be  made  by  filing  a 
statement  with  the  Internal  Revenue 
Service  office  that  mailed  the  notice  of 
suspension.  The  statement  may  be  filed 
at  any  time — 

(i)  After  the  date  which  is  one  year 
after  the  date  on  which  the  partnership 
return  was  filed  for  the  partnership 
taxable  year  in  which  the  items  at  is^ue 
arose,  and 

(ii)  Before  the  date  on  which  the 
Service  mails  to  the  tax  matters  partner 
the  notice  of  final  partnership 
administrative  adjustment  for  the 
partnership  taxable  year  in  which  the 
items  at  issue  arose. 
For  purposes  of  this  paragraph  (d)(2).  a 
partnership  return  filed  before  the  last 
day  prescribed  by  law  for  its  filing 
(determined  without  regard  to 
extensions)  shall  be  treated  as  filed  on 
that  last  day. 


with  respect  to  any  amount  applied, 
credited,  or  refunded  as  a  result  of  an 


regulatory  in^iact  analysis  is  therefore 
not  required. 


upon  the  original  reporting  on  the 
partner's  income  tax  return  of 
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(3)  Contents  of  the  statement.  The 
statement  shall — 

(i)  Be  clearly  identified  as  an  election 
to  have  partnership  items  treated  as 
nonpartnership  items  because  of 
notification  of  suspensioo  of  actio![i  on  a 
refund  claim. 

(ii)  Identify  the  partnership  by  name, 
address,  and  taxpayer  identification 
number, 

(iii)  Identify  the  partner  making  the 
election  by  name,  address,  and  taxpayer 
identification  number, 

(iv)  Specify  the  partnership  taxable 
year  to  which  the  election  applies,  and 

(v)  Be  signed  by  the  partner  making 
the  election. 

(e)  Effective  date.  This  section  applies 
with  respect  to  any  claim  described  in 
paragraph  (a)  of  this  section  that  is  filed 
after  December  la  1984. 

There  is  need  for  immediate  guidance 
with  respect  to  the  subject  matter  of  this 
Treasury  decision.  For  diis  reason,  it  is 
found  impracticable  to  issue  this 
Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section 
6231(c)  (1)  and  (3)  of  the  Internal 
Revenue  Code  of  1954  (96  Stat  665,  26 
U.S.C.  6231(c)  (1)  and  (3)). 
Roscoa  L.  Eggar.  )r.. 
Commissioner  of  Internal  Revenue. 

Approved:  December  7, 1964. 
Ronald  A.  Pearbnon. 

Acting  Assistant  Secretary  of  Treoattry. 
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DEPAATMENT  OF  DEFENSE 


Depailment  of  the  Nevy      ^ 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  CoWsions  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMAHV:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  FORD  (FFG  54)  is  a 
vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  vnth  certain 


provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  frigate.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply.  . 

EFFECTIVE  DATE:  November  20, 1984. 

FOR  FURTHER  INFORMATION  CONTACT! 

Captain  Richard  ].  McCarthy,  JAGC, 
U.S.  Navy,  Admiralty  Counsel  Office  of 
the  Judge  Advocate  General,  Navy 
Department  200  Stovall  Street, 
Alexandria,  VA  22332-240a  Telephone 
number:  (202)  325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C.  1605 

and  Executive  Order  11964,  the         

Department  of  the  Navy  amends  32  CFH 
Part  708.  This  amendment  provides 
notice  that  the  Secretary  of  tiie  Navy 
has  certified  that  USS  FORD  (FFG  54)  is 
a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Rule  21(a)  regarding  the  arc  of  visibility 
of  its  forward  masthead  light  Aimex  I, 
section  2(a)(i).  regarding  the  height 
above  the  hull  of  its  forward  masthead 
light;  and  Annex  L  section  3(b). 
regarding  the  horizontal  relationship  of 
its  sidelights  to  its  forward  masthead 
light,  without  interfering  with  its  special 
function  as  a  Navy  frigate.  The 
Secretary  of  the  Navy  has  also  certified 
that  the  above-mentioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements.  Notice  is  also  provided  to 
the  effect  that  USS  FORD  (FFG  54)  is  a 
member  of  the  FFG  7  class  of  ships  for 
w^hich  certain  exemptions,  pursuant  to 
72  COLREGS.  Rule  38,  have  been 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
of  i  706.3,  are  equally  applicable  to  this 
ship. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701.  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 

List  of  Subjects  ia  32  CFR  Part  708 

Marine  safety.  Navigation  (Water).  . 
and  Vessels. 

Accordingly,  32  CFR  Part  708  is 
amended  as  followr 


PART  70»-(AMENDEOl 

{708.2    lAmendedl 
1.  Table  One  of  fi  706.2  is  amended  by 

adding  the  following  entry  as  follows  to 
indicate  the  certifications  issued  by  the 
Secretary  of  the  Navy: 


2.  Table  Four  of  S  706.2  is  amended  by 
adding  to  the  existing  paragraph  8  the 
following  vessel  for  which  nav-igational 
light  certification  is  herewith  issued  by 
the  Secretary  of  the  Navy: 

USS  FORD. FFG  54 

3.  Table  Four  of  i  7082  is  amended  by 

adding  to  the  existing  paragraph  9  the 
following  vessd  for  which  navigational 
light  certification  is  herewith  issued  by 
the  Secretary  of  the  Navy: 


Authority:  Executive  Order  11964:  33  VS.C. 
1605. 

Dated-  November  2a  1984. 

Approved: 
Jolai  Leboiao. 
Secretary  of  the  Navy. 
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DEPARTiyiENT  OF  TRANSPORTATIOH 

Coast  Guard 

33  CFR  Part  110 

(CGD7-83-2«| 

Special  Anchorage  Area;  Bahia  de  San 
Juan,  PR 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


summary:  The  Coast  Guard  is 
reclassifying  Anchorage  D  in  Bahia  de 
"San  Juan  as  a  Special  Anchorage  Area, 
for  use  by  vessels  less  than  65  feet  long. 
The  anchorage  area  is  currently  being 
used  by  small  pleasure  craft.  This 
change  in  classification  relieves  vessel 


aiier  uie  oaie  on  wnicn  ine  parinersnip 
return  was  filed  for  the  partnership 


partnersriip  losses,  deductions,  or 
credits.  Thus,  this  section  does  not  apply 


extensions)  shall  be  treated  as  filed  on 
that  last  day. 
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operators  of  the  requirement  to  show 
anchor  lights  when  anchored  within  this 
area. 

EFFCCTTVC  DATC  January  14, 1985. 

RMI  FURTHEft  INFORMATIOM  CONTACT: 

Lieutenant  (].G.)  Harry  D.  Craig  (305) 
350-6651. 

SUPPLEMENTARY  INFORMATION:  On 
February  6, 1984  the  Coast  Guard 
published  a  notice  of  proposed  rule 
making  in  the  Federal  Register  for  these 
regulations  (49  FR  4386).  Interested 
persons  were  requested  to  submit 
comments  and  no  comments  were 
received. 

Drafting  Information:  The  drafters  of 
this  notice  are  Lieutenant  Q-G.)  Harry  D. 
Craig,  project  oiflcer.  Seventh  Coast 
Guard  District  Port  Safety  Branch,  and 
Lieutenant  Commander  Kenneth  E. 
Gray,  project  attorney.  Seventh  Coast 
Guard  District  Legal  Office. 

Discussion  of  Comments:  No 
comments  were  received  on  the  Notice 
of  Proposed  Rule  Making. 

Economic  Assessment  and 
Certification:  These  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  28. 1979).  The  economic  impact 
has  been  found  to  be  so  minimal  that 
full  regulatory  evaluation  is 
unnecessary.  The  only  change  this 
regulation  makes  is  to  delete  a 
requirement  that  vessels  at  anchor 
display  the  appropriate  lights. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

PART  110— {AMENOEOl 

Regidation 

In  consideration  of  the  foregoing.  Part 
110  of  Title  33,  Code  of  Federal 
Regulations,  S  110.240  is  amended  by 
removing  paragraph  (a)(1)  [Yacht, 
schooner,  and  small  craft  Anchorage  D], 
redesignating  paragraph  (a)(2)  and  (a)(3) 
as  paragraph  (a)(1)  and  (a)(2),  and 
adding  a  new  {  110.74c  to  read  as 
follows: 

9110-74C    Bahia  dt  S«i  Juan,  PR. 

The  waters  of  San  Antonio  Channel, 
Bahia  de  San  Juan,  eastward  of 
longitude  6605  45    W. 

(33  U.S.C  2030,  2035,  and  2071;  49  CFR  1.46; 
and  33  CFR  1.05-l(g)) 


Dated:  November  26, 1984. 
AJL  Larsalar*. 

Captain,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District,  Acting. 

[FR  Dx.  M-32482  Piled  13-12-84:  ft4S  wii| 
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33  CFR  Part  117 

[CG013  84-12] 

Drawbridge  Operation  Regulations; 
Duwamls))  Waterway.  WA 

agency:  Coast  Guard.  DOT. 

ACTKMC  Temporary  deviation  from  rule.' 

summary:  The  Coast  Guard  is 
continuing  the.temporary  regulations 
published  in  the  Federal  Register  on 
October  4. 1984  (49  FR  39157)  governing 
the  operation  of  the  highway 
drawbridge  across  the  Duwamish  West 
Waterway  at  Southwest  Spokane  Street 
and  the  highway  drawbridge  across  the 
Duwamish  Waterway  at  First  Avenue 
South,  both  in  Seattle.  Washington.  This 
action  will  allow  the  bridges  to  continue 
operating  as  they  have  over  the  course 
of  the  previous  temporary  regulations 
while  an  identical  permanent  rule 
change  is  being  processed.  Since  this 
action  will  not  change  the  operation  of 
the  bridge  as  provided  by  the  previous 
temporary  regulations,  its  impact  is 
expected  to  be  minimal. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  November  19, 1984,  and  will 
terminate  on  January  17, 1985. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Thirteenth 
Coast  Guard  District,  915  Second 
Avenue,  Seattle.  Washington,  98174.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  in 
Room  3564  at  this  address.  Normal 
office  hours  are  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  E.  Mikesell,  Chief,  Bridge  Section, 
Aids  to  Navigation  Branch  (Telephone: 
(206)  442-5864),  -n^ 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
comment  on  this  temporary  regulation 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  temporary 
deviations.  Person  desiring 
acknowledgement  that  their  comments 
have  been  received  should  enclose  a 


stamped,  self-addressed  postcard  or 
envelope. 

A  proposed  rule  having  identical 
provisions  is  being  processed  concurrent 
with  this  temporary  and  proposed 
regulations  and  determine  a  course  of 
final  action.  Any  future  temporary 
regulations  or  final  rulemaking  may  be' 
changed  in  light  of  the  comments 
received. 

Drafting  Information:  The  drafters  of 
this  notice  are:  John  E.  Mikesell,  project 
officer,  and  Lieutenant  Aubrey  W. 
Bogle,  project  attorney. 

Discussion  of  Temporary  Rule:  Since 
1978  when  the  northermost  of  the  two 
Spokane  Street  bridges  across  the 
Ihiwamish  West  Waterway  was  struck 
by  a  vessel  and  subsequently  removed, 
three  hour  morning  and  evening  closed 
periods  have  been  in  effect  for  the 
remaining  Spokane  Street  bridge  and  the 
First  Avenue  South  bridge.  Prior  to  that 
time  two  hour  closed  periods  had  been 
in  effect.  Extending  the  two  hour  closed 
periods  to  three  hours  and  eliminating 
closed  period  exemptions  for  vessels  of 
5,000  tons  and  over  was  necessary  to 
accommodate  the  increase  in  peak  hour 
vehicular  Hows  caused  by  the 
elimination  of  the  four  travel  lanes  of 
the  damaged  bridge. 

The  opening  to  vehicular  traffic  of  the 
high  level  bridge  across  the  Duwamish 
West  Waterway  resulted  in 
improvements  to  vehicular  traffic  fiow 
in  the  Spokane  Street  corridor.  In  order 
to  take  advantage  of  these 
improvements  for  navigation,  the 
Commander.  Thirteenth  Coast  Guard 
District  approved  a  temporary 
regulation  change  which  restored  the 
operating  regulations  to  their  1978  pre- 
accident  form.  The  temporary  change 
was  published  in  the  Federal  Register 
(49  FR  30071)  on  July  26. 1984.  After 
evaluating  the  effects  of  the  change,  the 
District  Commander  approved  a  further 
change  which  granted  closed  period 
exemptions  to  additional  classes  of 
vessels.  This  further  change  was 
published  in  the  Federal  Register  (49  FR 
39157)  on  October  4, 1984. 

No  comments  have  been  received  to 
the  latest  temporary  regulations  and  no 
complaints  have  been  received 
concerning  operation  of  the  bridges.  By 
separate  action  the  Coast  Guard  is 
proposing  a  permanent  rule  change  for 
the  Spokane  Street  and  First  Avenue 
South  bridges.  The  proposed  permanent 
rule  change  will  be  identical  to  this 
current  temporary  regulation.  It  is 
intended  that  this  temporary  regulation 
will  be  extended  and  continued  through 
finalizHtion  of  the  permanent  rule. 


cannot  comply  ful'v  with  certain 


amended  as  followr 


change  in  classification  relieves  vessel 
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Economic  Assessment  and  CertiTication 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evalutation  is  unnecessary. 
This  is  based  on  the  improvement  to 
vehicular  traffic  flow  brought  about  by 
the  new  high  level  bridge  between 
Seattle  and  West  Seattle,  and  the  fact 
that  the  high  level  bridge  provides  an 
alternate,  uninterrupted  route  for 
vehicular  traffic  during  periods  when  the 
other  bridges  across  the  waterway  may 
be  required  to  open  for  the  passage  of 
vessels.  Based  on  the  foregoing,  closed 
period  openings  of  the  Southwest 
Spokane  Street  and  First  Avenue  South 
bridges  for  the  authorized  classes  of 
vessels  should  not  have  a  significant 
effect  on  vehicular  traffic  movement. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjecto  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33  Code  of  Federal 
Regulations  is  amended  by  revising 
S  117.1041(a)(1)  to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§117.1041    Duwamisl)  Waterway. 

(a)  *  *  * 

(1)  The  draws  of  the  Southwest 
Spokane  Street  bridge,  mile  0.3.  and  the 
First  Avenue  South  bridge,  mile  2.5, 
need  not  be  opened  for  the  passage  of 
vessels  from  6:30  a.m.  to  8:30  a.m.  and 
3:45  p.m.  to  5:45  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  except 
as  follows:  (i)  The  draws  of  the 
Southwest  Spokane  Street  bridge  shall 
open  at  any  time  for  a  vessel  of  1,000 
gross  tons  and  over,  a  vessel  towing  a 
vessel  of  1,000  gross  tons  and  over,  and 
a  vessel  proceeding  to  pick  up  a  vessel 
of  1,000  gross  tons  and  over  for  towing. 

(ii)  The  draws  of  the  First  Avenue 
South  bridge  shall  open  at  any  time  for  a 
vessel  of  5,000  gross  tons  and  over,  a 
vessel  towing  a  vessel  of  5.000  gross 
tons  and  over,  and  a  vessel  proceeding 
to  pick  up  a  vessel  of  5,000  gross  tons 
and  over  for  towing. 


(33  U.S.C.  499;  49  CFR  1.48(c)(5);  33  CFR  1.05- 
1(g)(3)) 

Dated:  November  30. 1984. 
H.R.  Gamtt 

Captain,  U.S.  Coast  Guard,  Acting 
Commander.  13th  Coast  Guard  District. 

\FR  Uoc  M-32401  Filed  12-12-M:  a:45  am) 
BIUJNO  COOC  4«1I>-14-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  251 

Land  Uses;  Special  Uses 

Correction 

In  FR  Doc.  84-31318.  beginning  on 
page  46893  in  the  issue  of  Thursday, 
November  29, 1984.  the  signature  which 
appeared  in  the  original  document  was 
omitted  through  a  technical  error.  It 
should  have  appeared  in  the  third 
column  of  page  46895,  immediately 
before  the  file  line,  and  should  have 
read: 

Douglas  W.  MacCleery, 
Deputy  Assistant  Secretary  for  Natural 
Resources  and  Environment 

aiujNa  COOC  isos-oi-m 

POSTAL  SERVICE 
39  CFR  Part  111 

Business  Reply  Mall;  Correction 
AGENCY:  Postal  Service. 


Figure  2.  FIM  LOCATION 

I 


B«  lop  mu«  be  wvithm  '/§  inch  : 
of  envelope  edge  and 
may  extend  to  ttie  edge 


ACTION:  Final  rule;  correction. 

summary:  On  December  3, 1984  (49  FR 
47232)  the  Postal  Service  published  its 
final  rule  making  various  changes  to 
business  reply  mail  (BRM)  and 
prescribing  format  requirements  to 
accommodate  mail  processing  optical 
character  reader  specifications.  Exhibit 
917.52  shows  several  format 
requirements,  one  of  which,  Figure  2. 
dealing  with  FIM  location,  was 
incorrectly  drawn  in  one  respect. 
Consistent  with  preexisting  regulations 
(see  DMM  917.52b(2)(d)),  the  figure 
should  have  been  drawn  to  show  that 
the  FIM  printing  location  is  determined 
by  measuring  2  inches,  plus  or  minus  V^ 
inch,  from  the  right  edge  of  the  mail 
piece  to  the  nearest  FIM  bar.  Figure  2, 
showed  this  measurement  from  the  right 
edge  of  the  mail  piece  to  the  second  FIM 
bar.  Figure  2,  as  corrected,  is  published 
here. 
EFFECTIVE  DATE:  January  2, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Dick  Greene.  (202)  245-4530. 
SUPPLEMENTARY  INFORMATION:  The 

following  correction  is  made  in  FR  Doc 
84-31556  appearing  on  47232,  in  the 
issue  of  December  3. 1984:  On  page 
47238,  at  the  top  of  the  page.  Figure  2  is 
removed  and  replaced  by  Figure  2  as 
shown  below. 


Cieaf  zone  wrttun 
dotted  Imej 

Bars  may  extend  '/>  men 

tx^ouv  clear  zone 


Ban  moy  be  V  ""ch  ±  '/•  mch 

long  USPS  supplied  FIM  patterns 

(A-B-CI  are  V  tncn  long  and 

should  not  be  reduced  or  enlarged  ^ 

insiK 

(39  use.  401(2).  (10).  404(a)(2),  (4)) 

W.  Allen  Sanders, 

Associate  General  Counsel.  Office  of  General 

Law  and  Administration. 

(Fit  Doc  84-32505  Filed  12-12-M;  fc4S  tnl 
WLUNO  CODE  7710-1S-M 


(33  U.S.C.  2030.  2035,  and  2071;  49  CFR  1.46; 
and  33  CFR  1.05-l(g)) 


acknowledgement  that  their  comments 
have  been  received  should  enclose  a 


will  be  extended  and  continued  through 
nnalizfition  of  the  permanent  rule. 
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ENVIRONUEHTAL  PROTECTIOW 
AGENCY 

40  CFR  Part  52 
(A-S-FRt-2734-5] 

Approval  and  Promuigatfon  of 
ImplamantaUon  Ptana;  OMo 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

actwn:  Notice  of  Final  Rulemaking. 

summary:  On  September  2, 1982,  the 
State  of  Ohio  submitted  a  revision  to  the 
total  suspended  particulate  (TSP) 
portion  of  its  State  Implementation  Plan 
(SIP).  This  revision  is  in  the  form  of 
individual  variance  permits  for  two 
coal-fired  boilers  and  three  polyvinyl 
chloride  (PVC)  resin  storage  silos  at  the 
BJ'.  Goodrich  Chemical  Plant  located  in 
Avon  Lake  (Loram  County)  Ohio.  The 
State  is  requesting  an  alternative 
emission  strategy  "bubble"  which  would 
involve  trading  emissions  between  the 
boilers  and  the  silos.  This  notice 
announces  EPA's  decision  to  disapprove 
Ohio's  SIP  revision. 
DATE:  This  final  rulemaking  becomes 
effective  fanuary  14. 198S. 
AOORESSES:  Copies  of  this  revision  are 
available  at  the  following  addresses: 
Regulatory  Analysis  Section.  U.S. 

Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch. 

230  South  Dearborn  Street,  Chicago, 

Illinois  60604; 
Ohio  Environmental  Protection  Agency. 

Office  of  Air  Pollution  Control,  361 

East  Broad  Street,  Columbus,  Ohio 

43216. 

FOn  FURTHER  INFORMATION  CONTACT 

Delores  Sieja,  Regulatory  Analysis 
Section,  Air  and  Radiation  Branch. 
Region  V,  U.S.  Environmental  Protection 
Agency.  230  South  Dearborn  Street. 
Chicago,  Illinois  60604  (312)  886-603a 

SUPPLEMENTARY  INFORMATION:  On  April 
7. 1982  (47  FR  15076).  the  Environmental 
Protection  Agency  issued  a  proposed 
Emissions  Trading  Policy  Statement, 
entitled  "Emission  Trading  Policy 
Statement:  General  Principles  for 
Creation,  Banking,  and  Use  of  Emission 
Reduction  Credits."  This  statement 
indicated  that  it  is  the  policy  of  USEPA 
to  encourage  use  of  emissions  trades  to 
achieve  more  flexible,  rapid  and 
efficient  attainment  of  national  ambient 
air  quality  standards.  This  policy 
statement  described  emissions  trading, 
set  out  the  general  principles  that 
USEPA  will  use  to  evaluate  emissions 
trades  under  the  Clean  Air  Act,  and 


expanded  opportunities  for  States  and 
industry  to  use  these  legs  costly  control 
approaches.  The  April  7, 1982,  notice 
indicated  that,  until  USEPA  takes  Fmal 
action  on  its  policy  statetnent.  State 
actions  involving  emission  trades  would 
be  evaluated  under  the  provisions  set 
forth  in  the  proposed  policy  statement. 

In  accordance  with  the  provisions 
contained  in  the  proposed  Emissions 
Trading  Policy  Statement,  tbe  State  of 
Ohio,  on  September  2, 1982,  submitted  to 
USEPA  a  revision  to  the  total  suspended 
particulate  (TSP)  portion  of  its  State 
Implementation  Plan  (SIP).  This  revision 
is  in  the  form  of  variance  permits  for 
two  coal-fired  boilers  (B006-;r4  and 
B007-#3)  and  three  PVC  resin  storage 
silos  (P013.  P014  and  P015)  located  at  the 
B.F.  Goodrich  Chemical  Plant  in  Avon 
Lake.  Lorain  County.  Ohio.  The  State  is 
requesting  an  alternative  emission 
strategy  "bubble"  which  would  involve 
trading  emissions  between  the  boilers 
and  the  silos.  Specifically,  the  trade 
consists  of  (1)  an  increase  in  allowable 
emissions  for  Boiler  #3  (from  0.17  to  0.24 
Ibs/MMBTU  @  52.7  MMBTU/hr)  and 
Boiler  #4  (from  0.17  to  0.22  Ibs/MMBTU 
@  105.4  MMBTU/hr),  and  (2)  a  decrease 
in  allowable  emissions  from  PVC  silos 
3-5  (from  8.6  Ibs/hr  to  a25  Ibs/hr  per 
silo).  B.F.  Goodrich  is  located  in  the 
portion  of  Lorain  County  that  is 
designated  a  secondary  nonattainment 
area  for  particulates  (40  CFR  81.336). 

USEPA  reviewed  the  variance  permits 
and  preliminarily  determined  that  the 
Rubble  concept  was  consistent  with 
USEPA's  proposed  Emissions  Trading 
Policy  Statement  (ETPS)  and  on 
February  18, 1983  (48  FR  7211)  proposed 
to  approve  the  bubble.  USEPA  had 
made  the  determination  that  the 
limitation  in  Ohio  Rule  AP  3-11 
represented  an  appropriate  reasonably 
available  control  technology  (RACT) 
emissions  baseline  against  which 
siuplus  reductions  could  be  calculated, 
and  that  the  bubble  provided  sufficient 
surplus  credits  beyond  this  level  to 
comply  with  the  ETPS.  The  ETPS 
specifies  that  the  baseline  for  emission 
trading  be  RACT  in  a  nonattainment 
area  such  as  Lorain  County  where  there 
is  no  USEPA  approved  demonstration  of 
attainment.  During  the  public  comment 
period  USEPA  received  comments  from 
the  Natural  Resources  Defense  Council, 
Inc..  and  the  State  of  New  Jersey.  A 
comment  made  by  both  commentors 
was  that  USEPA's  baseline  for  the  PVC 
silos  (an  allowable  emission  limit  of  8.8 
Ibs/hr  per  silo)  does  not  represent 
RACT.  More  specifically,  they 
commented  that  the  process  weight  rate 


curve  contained  in  Rule  11,  which 
established  this  limit,  is  not 
representative  of  RACT  for  the  B.F. 
Goodrich  PVC  silos  since  the  pollution 
control  equipment  baghouses,  which 
control  actual  emissions  to  as  low  as 
0.05  Ib/hr  have  been  in  place  on  the  B^. 
Goodrich-Lorain  silos  since  1980. 

Based  upon  these  comments.  USEPA 
re-evaluated  the  basehne  used  for  this 
bubble.  USEPA  agrees  that,  although  the 
general  process  weight  rate  curve  in 
Rule  11  appears  to  represent  RACT  for  a 
wide  range  of  industrial  processes,  it 
does  not  represent  RACT /or  the  B.F. 
Goodrich  PVC  silos.  It  is  not  RACT 
because  baghouses  reducing  actual 
emissions  to  about  0.05  Ib/hr  have  been 
in  place  at  the  B.F.  Goodrich — Lorain 
facilities  since  1980.  These  baghouses 
conform  to  the  definition  of  RACT  '  in 
that  they  are  "reasonably  available" 
and  "economically  and  technologically 
feasible."  Therefore.  USEPA  believes 
that  the  baghouse  control  technology  in 
place  at  B.F.  Goodrich's  PVC  silos 
represents  RACT  for  those  facilities. 
Because  the  bubble  baseline  should  be 
based  on  emission  levels  associated 
with  baghouse  control  technology. 
Ohio's  proposed  bubble  does  not 
contain  sufficient  emission  reductions  to 
offset  the  8.8  Ibs/hr  combined  increases 
in  allowable  emission  from  the  two 
boilers.  USEPA,  therefore,  on  April  10, 
1984  (49  FR  14145).  proposed  to 
disapprove  the  B.F.  Goodrich  bubble. 
Interested  parties  were  given  until  May 
10, 1964,  to  submit  comments  on  the 
proposed  action.  USEPA  received 
comments  from  B.F.  Goodrich  Company 
and  Natural  Resources  Defense  Council. 
Inc..  (NRDC).  At  this  time,  USEPA  will 
respond  to  these  comments. 

Comment:  B.F.  Goodrich  believes  the 
bubble  should  be  approved  because  the 
facility  is  located  in  an  area  which  has 
attained  the  primary  and  secondary 
NAAQS  for  TSP  even  though  it  is 
officially  designated  secondary 
nonattainment.  Consequently,  B.F. 
Goodrich  asserts  that  a  RACT  baseline 
is  not  required.  B.F.  Goodrich  believes 
that  the  attainment  status  of  Lorain 
County  is  supported  by:  (1)  Two  years  of 
Ohio  EPA  ambient  air  quality  data.  (2) 
dispersion  modeling  submitted  with  the 
proposed  bubble,  and  (3)  dispersion 
modeling  submitted  in  1981  with  a 
Prevention  of  Significant  Deterioration 
(PSD)  permit  application  for  a  new  B.F. 


'  "Enviroamenliil  Protection  Agency 
Memorandum  on  Acceptability  of  Implemenlatiun 
Man  Reflations  in  Nonattainment  Areas." 
Deceinl>er  9.  1978. 


and  over  tor  towing. 
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Goodrich  fluidized  bed  combustion 
boiler. 

Response:  In  response  to  B.F. 
Goodrich's  comment  that  RACT  is  not 
required  in  secondary  nonattainment 
areas  USEPA  believes  that  this  is  an 
incorrect  reading  of  the  Clean  Air  Act. 
Section  172(b)(2)  clearly  requires  the 
implementation  of  RACT  "as 
expeditiously  as  practicable"  in  all 
nonattainment  areas.  Because  USEPA 
believes  the  0.05  Ibs/hr  emission  limit 
represents  RACT  and  because  the  PVC 
silos  are  already  meeting  this  limit  there 
are  no  surplus  emission  reductions 
available  for  trading  purposes. 

USEPA  has  reviewed  all  the 
monitoring  and  modeling  data  provided 
by  B.F.  Goodrich  and  has  concluded  that 
the  data  do  not  justify  an  attainment 
designation  or  justify  the  emission 
limitations  contained  in  the  bubble. 
These  data  are  discussed  below: 

1.  Monitoring.  B.F.  Goodrich 
submitted  data  which  show  that  the 
monitor  located  closest  to  the  facility  (3 
kilometers)  indicates  attainment  of  the 
TSP  NAAQS.  Although  this  monitor 
does  not  show  any  violations  it  is  not 
representative  of  the  air  quality  in  the 
area  of  the  plant  because  it  is  located 
too  far  from  the  plant  and  does  not 
provide  adequate  spatial  resolution  of 
potential  air  quality  violations.  For  this 
reason  data  from  the  monitor  cannot  be 
used  as  a  basis  of  a  redesignation.  In 
addition,  B.F.  Goodrich  did  not  submit 
any  evidence  of  permanent,  enforceable 
emission  reductions  in  the  applicable 
area,  (i.e..  provide  a  creditable 
explanation  for  the  air  quality 
improvement)  which  is  a  necessary 
requirement  for  any  redesignation  to 
attainment. 

2.  Modeling.  B.F.  Goodrich  could 
submit  a  modeled  attainment 
demonstration  to  show  that  the 
increased  boiler  emission  limitation 
would  result  in  attainment  and 
maintenance  of  the  TSP  standard.  A 
modeled  attainment  demonstration 
would  be  approvable  if  it  meets  all  the 
applicable  modeling  guideline 
requirements  (see  "Guideline  on  Air 
Quality  Models",  April  1978  and 
Regional  Workshops  on  Air  Quality 
Modeling:  A  Summary  Report".  April 
1981)  and  ensures  that  the  primary  and 
secondary  TSP  standards  will  be 
attained  and  maintained.  As  stated 
above,  B.F.  Goodrich  submitted 
modeling  data  with  their  bubble  and  a 
recent  PSD  application.  Although 
neither  the  bubble  or  PSD  modeling 
were  originally  submitted  by  B.F. 
Goodrich  for  the  purpose  of  a  modeled 
attainment  demonstration,  USEPA 
evaluated  these  analyses  for  this 
purpose  in  light  of  B.F.  Goodrich's 


comment.  Based  on  its  review.  USEPA 
determined  that  the  modeled  attainment 
demonstrations  are  not  acceptable 
because  they  fail  to  meet  USEPA's 
modeling  guidelines.  USEPA'Concerns 
are  that  the  modeled  attainment 
demonstrations:  (1)  Do  not  include  a 
complete  emissions  inventory,  (2)  do  not 
use  the  correct  model,  and  (3)  do  not 
evaluate  building  downwash. 

Comment:  B.F.  Goodrich  believes  that 
the  emission  reduction  credits  used  in 
the  proposed  bubble  meet  the  letter  and 
spirit  of  the  April  7. 1982,  proposed 
Emission  Trading  Policy  Statement 
(ETPS).  Specifically,  the  company 
believes  that  the  bubble  strategy 
contains  valid  approvable  emission 
reductions  because  they  are  surplus, 
enforceable,  permanent  and 
quantifiable. 

B.F.  Goodrich  also  believes  that  the 
8^  Ibs/hr  limit  in  Ohio  Rule  11 
represents  RACT  for  PVC  silos,  and  that 
baghouse  pollution  control  equipment, 
with  a  removal  efficiency  of  99.88%,  is" 
necessary  to  achieve  this  limit.  In 
support  of  their  bubble,  the  company 
submits  that  with  the  installation  of  its 
new  baghouses  in  1980,  it  has  gone 
beyond  the  efficiency  of  RACT 
baghouse  technology  and  has  attained  a 
higher  degree  of  removal  efficiency  with 
99.995%  reduction.  The  company 
contends  that  this  increased  removal 
efficiency  accounts  for  the  difference 
between  the  8.6  Ibs/hr  Hmit  and  the 
actual  emissions  of  0.05  Ibs/hr. 

Response:  The  ETPS  specifies  that 
each  bubble  must  contain  surplus 
emission  reductions  to  offset  any 
emissions  increases  and  that  the  bubble 
must  not  interfere  with  attainment  and 
maintenance  of  the  NAAQS.  USEPA 
does  not  believe  the  B.F.  Goodrich 
bubble  meets  these  criteria. 

The  first  step  in  qualifying  a  reduction 
as  "surplus"  is  to  establish  a  level  of 
baseline  emissions.  The  baseline 
identifies  the  level  of  required  emissions 
beyond  which  reductions  must  be 
achieved  for  a  source  to  receive  credit. 
The  ETPS  specifies  that  if  RACT  has 
not  been  defined  in  the  SIP.  as  is  the 
situation  in  Lorain  County,  the  source 
may  agree  with  the  State  and  USEPA  to 
an  acceptable  RACT  limit  for  the 
sources  involved  in  the  trade.  Surplus 
emission  credits  must  be  available  from 
this  RACT  baseline  for  the  bubble  to  be 
approvable.  No  RACT  limit  was 
negotiated  with  USEPA  and  B.F. 
Goodrich  has  assumed  that  the  only 
enforceable  emission  limitation 
currently  applicable  to  the  PVC  silos, 
the  8.6  Ibs/hr  per  silo  limit  taken  from 
Ohio  Rule  11,  is  RACT.  Because  new 
baghouse  dust  collectors  were  installed 
on  the  PVC  silos  in  1980  that  reduced 


particulate  emissions  below  the  8.6  lbs/ 
hr  limit.  B.F.  Goodrich  believes  there  are 
surplus  emission  reduction  credits 
available  that  can  be  used  for  this 
bubble.  USEPA  agrees  that  the  emission 
credits  would  be  surplus  and  the  bubble 
would  be  approvable  if  the  8.6  Ibs/hr 
limit  were  the  correct  RACT  baseline. 
USEPA  does  not  believe  the  8.6  Ibs/hr 
emission  limitation  is  an  appropriate 
RACT  baseline  for  the  PVC  silos  at  the 
B.F.  Goodrich-Lorain  facilities  because 
baghouses  have  been  in  place  since  1980 
which  have  reduced  actual  emissions  to 
about  0.05  Ibs/hr.  As  stated  eariier, 
USEPA  believes  that  control  technology 
capable  of  meeting  an  emission  level  of 
0,05  Ibs/hr  is  reasonably  available  and 
economically  and  technologically 
feasible  and  therefore  represents  the 
appropriate  RACT  baseline  for  PVC 
silos. 

USEPA  also  disputes  B.F.  Goodrich's 
contention  that  the  company  has 
attained  a  removal  efficiency  of  99.995%. 
B.F.  Goodrich's  calculations  are  an 
expression  of  the  total  amount  of 
product  retained  in  the  silos  as  a 
percentage  of  the  total  product 
throughput  of  the  silos.  Removal 
efficiency  should  be  expressed  as  the 
amount  of  particulates  removed  by  the 
baghouse  as  a  percentage  of  the  amount 
of  particulate  entering  the  baghouse.  A 
correct  calculation  of  removal  efficiency 
would  result  in  a  significantly  lower 
removal  efficiency  that  the  99.995%  that 
B.F.  Goodrich  contends  the  baghouses 
achieve.  In  any  case,  regardless  of  the 
control  efficiency,  USEPA  believes  that 
the  level  of  control  achieved  by  the 
baghouse  installed  by  B.F.  Goodrich 
represents  RACT  because  it  is 
reasonably  available  and  economically 
and  technologically  feasible,  and  that 
therefore  there  can  be  no  surplus  credit 
available. 

Comment:  B.F.  Goodrich  believes 
USEPA's  regulations  support  adopting 
RACT  technology  only  for  general 
categories  of  sources  because  there  is 
nothing  in  the  Clean  Air  Act.  its 
legislative  history,  or  USEPA's  own 
regulation  to  justify  the  application  of 
RACT  to  an  individual  piece  of 
equipment  at  a  particular  company.  In 
light  of  this  absence  of  justification,  they 
feel  that  there  is  no  legal  basis  for  the 
Agency  to  redefine  RACT  for  the  B.F. 
Goodrich  silos  to  other  than  tbe 
requirements  of  Ohio  Rule  11. 

Response:  USEPA  disagrees  that  the 
Agency  regulations  only  define  RACT  in 
general  terms  for  broad  categories  of 
sources.  The  definition  and  explanation 
of  RACT  that  USEPA  regularly  utilizes 
is  found  in  the  December  9. 1976 
Environmental  Protection  Agency 
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memorandun  oo  Acceptability  of 
ImpJementation  Plan  ilegulatiam  in 
Nonattaioment  Area*.  This 
memorandiun  it  available  for  public 
review  in  the  rulemaking  docket  for  this 
action.  In  this  memorandum  RACT  is 
deRned  as  "the  lowest  emission  limit 
that  a  particular  source  is  capable  of 
meeting  by  the  application  of  control 
technology  that  is  reasonably  available 
considering  tecfanokigicai  and  economic 
feasibility."  (Emphasis  Added) 
AdditionaQy.  the  memorandum  states 
"the  determination  of  RACT  and  the 
corresponding  emission  rate,  insuring 
the  proptf  application  and  operation  of 
RACT.  may  vary  firmn  source  to  source 
due  to  source  configwation.  retrofit 
feasibility,  operation  procediu^s,  raw 
materials,  and  other  techiucal  or 
economic  characteristics  of  an 
individual  source  or  group  of  sources." 

Comment-  As  support  for  their  bubble, 
B.F.  Goodrich  contends  that  the 
emissions  from  the  PVC  silos  and 
boilers  are  reasonably  equivalent  and 
meet  the  requirements  of  the  proposed 
ETPS.  This  comment  was  made  in 
response  to  an  earKer  comment  from  the 
State  of  New  Jersey,  following  USEPA's 
February  la  1983.  f48  PR  7211), 
proposed  approval  of  this  bubble.  The 
State  of  New  Jersey  questioned  USEPA's 
assumption  that  the  resin  dust  from  silos 
and  the  coal  fly  ash  from  the  boilers 
were  reasonably  equivalent  in  terms  of 
the  toxicity  of  the  emissions.  New  Jersey 
contends  the  resin  may  be  less  toxic 
than  the  coal  ash  which  contains  heavy 
metals  and,  therefore,  the  trade  may  not 
be  equivalent.  The  NRDC  also 
questioned  the  equivalency  of  the 
emissions  included  in  the  trade. 

Response:  The  ETPS  specifies  that 
emission  trades  must  involve  the  same 
criteria  pollutant.  Resin  dust  and  coal  fly 
ash  are  both  forms  of  the  criteria 
pollutant  total  suspended  particulates 
(TSP).  USEPA  agrees  with  B.F.  Goodrich 
that  the  particulate  emissions  from  the 
boiler  stacks  are  reasonably  equivalent 
to  those  from  the  PVC  silos  to  the  extent 
that  both  types  of  emissions  to  the 
atmosphere  would  be  measived  as  TSP 
matter  by  an  ambient  air  quaUty 
sampler.  Although  USEPA  agrees  with 
the  equivalency  of  the  trade  this  does 
not  change  USEPA's  overall  position  of 
disapproval  of  the  bubble  because  using 
an  acceptable  RACT  baseline  would 
result  in  insufficient  emission  credits. 

Comment-  NROC  supports  U^PA's 
April  10, 1984.  proposal  to  disapprove 
the  B.F.  Goodrich  bubble  and  requests 
that  USEPA  proceed  promptly  to  final 
disapproval  of  the  SIP  revision. 

Response:  In  this  notice  USEPA  is 
taking  Hnal  action  to  disapprove  the 
bubble. 


Final  AdioD  ob  B^.  Goodrich  Bubbto 

After  review  of  the  public  comments 
USEPA  takes  final  action  today  to 
disapprove  the  bubble  strategy  because 
the  bubble,  as  presented  by  the  State  of 
Ohio  for  USEPA  approval,  does  not 
include  an  acceptable  RACT  emissions 
baseline  for  the  PVC  silos.  If  an 
acceptable  RACT  baseline  is  utilized, 
the  bubble  does  not  contain  sufficient 
surplus  emission  reductions  to  offset  the 
increase  in  allowable  emissions  from 
the  two  boilers. 

Under  Executive  Order  12291,  today's 
action  is  "Ma)or".  It  has  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review.  Any  comments  from 
OMB  to  EPA,  and  any  EPA  response, 
are  available  for  public  inspection  at  the 
Region  V  oKice  listed  at  the  beginning  of 
this  notice. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  jiuiicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  for  Appeals  of  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  in  later 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Intergovernmental  relations.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  in  the 
Federal  Regiater  on  )uly  1.  1982. 

This  notice  is  issued  under  the 
authority  of  section  110  of  tbe  Clean  Air 
Act.  as  amended  (42  U.S.C.  7410). 

Dated  December  5. 1964. 
WilUam  D.  Ruckalshaiis. 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  1,  Part  52  is 
amended. 

1.  Section  52.1870(c)  is  amended  by 
adding  new  paragraph  (64)  to  read  as 
follows: 

S52.1S70    IdwitHlestion  of  plan. 

•  •  *  *  * 

(c) 

(64)  On  September  2, 1982.  the  State  of 
Ohio  submitted  a  revision  to  the  total 
suspended  particulate  State 
Implementation  Plan  for  the  RF. 
Goodrich  Chemical  Plant  in  Avon  Lake. 
Lorain  County,  Ohio.  This  revision  is 
being  disapproved.  (See  I  S2.1880(g)) 


2.  Section  52.1880  is  amended  by 
adding  new  paragraph  (g)  as  follows: 

§52.1890    Control  strataor- Pvticulata 

matter. 

•        •        •        •        • 

(g)  The  B.F.  Goodrich  Chemical  Plant 
State  Implemeniation  Plan  revision  is 
being  disapproved  because  it  is  not 
supported  by  an  adequate  attainment 
demonstration  and  therefore  does  not 
meet  the  requirements  of  §  51.13(e). 
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GEfCRAL  SERVICES 
ADMINISTRATION 

41  CFR  CiMp.  101 

[FPMR  Temp.  Rag.  A-22.  Supp.  31 

Use  of  Contract  Alrtlne  Service 
Between  Selected  City-Pairs 

AQENCV:  Office  of  Federal  Supply  and 
Services,  GSA. 

ACnefC  Temporary  regulation. 

SUMmahv:  This  supplement  amends 
FPMR  Temp.  Reg.  A-22  by  incorporating 
the  provisions  of  the  new  airiine  city- 
pair  contracts  effective  October  1, 1984. 
Accordingly,  this  supplement:  (a) 
Expands  the  scope  of  the  regulation  to 
include  international  city-pair  routes 
and  to  refer  to  use  of  rail  and  bus 
service;  (b)  provides  for  the  use  of  a  new 
designator,  "MCA."  to  identify  restricted 
contract  fares;  and  (c)  allows  cost- 
reimbursable  Government  contractors  to 
obtain  services  through  the  use  of 
GTR's,  cash,  or  charge  cards. 
Supplements  2  and  3  contain  all  changes 
to  FPMR  Temp.  Reg.  A-22. 
DATES:  Effective  date:  October  1, 1984. 
Expiration  date:  September  30, 1985, 
unless  otherwise  canceled  or  extended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  T  Angelo,  Travel  and 
Transportation  Services  Division  (FTE), 
FTS  557-1261/(703)  557-1261. 
SUPPI^MENTARY  INFORMATION:  GSA  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  to  consumers  or 
others,  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of.  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
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evaluated  these  analyses  for  this 
purpose  in  light  of  B.F.  Goodrich's 


baghouse  dust  collectors  were  installed 
on  the  PVC  silos  in  1980  that  reduced 


is  found  in  the  December  9, 1976 
Environmental  Protection  Agency 
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maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  Ml-4f 

Freight,  Government  property 
management.  Moving  of  liousehold 
goods.  Office  relocations. 
Transportation. 

(Sec.  205(c).  83  Stat.  390;  40  U.SC.  486(c)) 

In  41  CFR  Chapter  101.  the  following 
temporary  regulation  is  added  to  the 
appendix  at  die  end  of  Subchapter  A  to 
read  as  follows: 

Federal  Property  Managament 
Regulatioas 

(Temporary  Regulation  A-22; 
Supplement  3] 

November  2&  19S4. 
To:  Heads  of  Federal  Agencies 
Subject  Use  of  contract  airline  service 
between  selected  city-pairs 
1.  Purpose.  This  supplement  amends 
FPMR  Temp.  Reg.  A-22  by  incoiporating 
provisions  of  the  new  airline  city-pair 
contracts  effective  October  1. 1984. 
Paragraph  5  is  revised  to  include 
reference  to  international  routes  and  the 
use  of  rail  or  bus  service.  Paragraph  7  is 
revised  to  add  reference  to  contract 
provisions  for  restricted  fares  under  the 
new  designator,  "MCA."  Subparagraphs 
8b,  8d,  8f.  and  10a  are  also  revised  to 
refer  to  the  MCA  designator. 
Subparagraph  8g  is  revised  to  allow 
cost-reimbursable  Government 
contractors  to  obtain  services  through 
the  use  of  GTR's.  cash,  or  charge  cards. 
Paragraph  9  is  revised  to  add  reference 
to  travelers  checks  and  FPMR  Temp. 
Reg.  A-2S.  Subparagraph  llb(3)  is 
revised  for  clarity.  Paragraph  16  is 
removed  and  the  paragraph  is  reserved 
since  all  references  to  FPMR  Temp.  Reg. 
A-19  have  been  deleted  from  the 
Federal  Travel  Regulations  (41  CFR  101- 
7).  Supplements  2  and  3  contain  all 
changes  to  FPMR  Temp.  Reg.  A-22. 

2.  Effective  date.  This  regulation  is 
effective  October  1, 1984. 

3.  Expiration  date.  This  regulation 
'  expires  September  30, 1985.  unless 

otherwise  canceled  or  extended.  « 

4.  Explanation  of  changes. 

a.  Par.  5  is  revised  to  read  as  follows: 
"5.  Scope.  This  regulation  prescribes 
policies  and  procedures  governing  the 
use  of  specified  commercial  airlines 
(hereinafter  referred  to  as  the 
contractor)  under  contractual 
arrangements  with  the  General  Services 
Administration  (GSA)  to  furnish 
Government  employees  with  scheduled 
air  passenger  transportation  service 
between  certain  domestic  and 
international  routes.  The  term 


"employees"  includes  all  members  of  an 
employee's  immediate  family  traveling 
at  Government  expense  as  authorized 
by  law  or  regulation. 

"a.  Mandatory  use  of  this  regulation  is 
required  of  all  Executive  agencies 
(except  the  Department  of  Defense)  and 
other  Federal  agencies  subject  to  the 
authority  of  the  Administrator  of 
General  Services  pursuant  to  the 
Federal  Property  and  Administrative 
Serx'ices  Act  of  1949,  as  amended,  and  S 
U.S.C.  5701  and  5721,  et  seq.  (Uniformed 
personnel  and  civilian  employees  of  the 
Department  of  Defense  shall  follow  the 
procedures  established  in  the  Military 
Traffic  Management  Regulation  55-355/ 
NAVSUPINST  4800.70/MCO  P4800.14A/ 
DLAR  4500.3.) 

"b.  The  following  personnel  are 
exempt  from  the  mandatory  use  of  the 
airline  contracts;  however,  exempt 
personnel  are  authorized  to  obtain 
services  under  this  regulation  at  the 
option  of  the  contractor  when  seating 
space  is  available; 

"(1)  Uniformed  members  of  the  Public 
Health  Service,  the  National  Oceanic 
and  Atmospheric  Administration,  and 
the  U.S.  Coast  Guard: 

"(2)  Members  and  employees  of  the 
U.S.  Congress: 

"(3)  Employees  of  the  Judicial  Branch 
of  the  Government; 

"(4)  Employees  of  the  U.S.  Postal 
Service; 
"(5)  Foreign  service  officers; 
"(6)  Cost  reimbursable  contractors 
working  for  the  Government;  and 

"(7)  Employees  of  any  agency  having 
independent  statutory  authority  to 
prescribe  travel  allowances  and  who  are 
not  subject  to  the  provisions  of  5  U.S.C. 
5701  through  5709. 

"c.  Rail  or  bus  service  may  be  used 
when  determined  by  the  agency  to  be 
advantageous  to  the  Government,  cost 
energy,  and  other  factors  considered 
and  when  compatible  with  the 
requirements  of  the  official  travel.  (Ch. 
l-2.2c(b)(iii).  Federal  Travel 
Regulations.)" 

b.  Par.  7  is  amended  to  read  as 
follows: 

"a.  The  contractor  is  not  required  to 
furnish  services  if,  at  the  time  of  the 
request  for  service,  the  scheduled 
aircraft  is  fully  loaded;  nor  shall  the 
contractor  be  required  to  furnish  any 
additional  aircraft  to  satisfy  the 
transportation  requirement.  However, 
the  contractor  will  provide  the  official 
Government  traveler  with  services  that 
are  the  same  as  those  provided  to  its 
commerical  passengers  in  scheduled  jet 
coach  service,  subject  to  the  rules  and 
procedures  published  in  the  air  carrier's 
tariff(8)  on  file  with  the  Airline  Tariff 


Publishing  Company  or  contained  in  the 
contractor's  contract  of  carriage." 
"b.  The  contractor  is  to  use  the 
designators  'YCA'  (unrestricted  contract 
fare)  or  'MCA'  (restricted  contract  faie) 
in  describing  fares  under  this 
regulation." 

c.  Par.  8  is  amended  by  revising 
subpars.  b.  d.  f.  and  g  to  read  as  follows: 

"b.  Agencies  and  departments 
participating  in  GSA's  travel  and 
transportation  expense  payment  system 
(see  GSA  FPMR  Temp.  Reg.  A-25)  are 
authorized  to  use  GSA  Contractor- 
issued  charge  cards  described  in  GSA 
FPMR  Temp.  Reg.  A^25  to  obtain  YCA 
or  MCA  contract  airlines  fares.  Charge 
cards  may  be  presented  to  the 
contractor.  SATO's.  travel  agents  (see 
par.  9).  or  agency  travel  officers,  as 
appropriate." 

"d.  When  a  reservation  for  contract 
air  service  is  requested,  the  fare  basis 
shall  be  identified  as  'YCA'  or  MCA.'  as 
appropriate,  and  the  contractor's  ticket 
agent  shall  be  instructed  to  apply  the 
appropriate  fare  basis  and  contract  fare. 
Agencies  using  teletype  ticketing 
equipment  shall  examine  airline  tickets 
to  determine  if  the  tickets  contain  the 
correct  fare  or  whether  they  should  be 
canceled  and  new  tickets  issued.  Tickets 
picked  up  at  the  airline  ticket  office 
shall  be  verified  to  ensure  that  the 
proper  fare  basis  is  shown  on  the 
ticket." 

"f.  When  a  city-pair  published  in  the 
Federal  Travel  Directory  indicates  that 
only  one  contract  is  awarded  and  the 
contractor  subsequently  offers  a  fare 
lower  than  its  contract  fare,  the  ordering 
agency  may  elect  to  use  the  lower  fare  if 
qualifications  for  obtaining  the  lower 
fare  are  compatible  with  the  agency's 
travel  requirements. " 

"g.  Cost-reimbursable  contractors  on 
official  Government  travel  and  with 
proper  identification  supplied  by 
authorized  Government  agencies  may 
obtain  the  contract  fares  provided  in 
this  regulation  by  use  of  a  GTR,  cash,  or 
a  charge  card  (not  a  GSA  Contractor- 
issued  charge  card)." 
d.  Par.  9  is  revised  to  read  as  follows: 
"9.  Use  of  travel  agents  and 
Scheduled  Airline  Traffic  Offices 
(SATO's).  GSA  has  entered  into 
contracts  with  various  commercial 
travel  agents  and  into  agreements  with 
SATO'S  to  provide  travel  management 
services  for  Federal  agencies.  These 
travel  agents  and  SATO's  are 
responsible  for  providing  and  arranging 
all  travel  services  of  participating 
agencies. 

a.  When  GTR's  are  used,  the  travel 
agents  and  SATO's  are  assigned  GTR 
numbers  by  each  participating  Federal 
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benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
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agency,  and  the  assigned  GTR  number 
shall  be  shown  on  all  transportation 
tickets  issued. 

b.  When  GSA  Contractor-issued 
charge  cards  or  Government  Travel 
System  (GTS)  Accounts  are  used,  travel 
management  services  will  be  furnished 
as  provided  in  FPMR  Temporary 
Regulation  A-25.  (See  the  Federal 
Travel  Directory  for  the  location  of 
travel  agents  and  SATO's.)" 

e.  Par.  10  is  revised  to  read  as  follows: 

"10.  Progressive  awards  between  the 
same  city-pair. 

a.  When  progressive  contracts  are 
awarded  for  a  city-pair  published  in  the 
Federal  Travel  Directory  (FTD),  the 
contractors  are  listed  in  the  FTD  in 
priority  order  from  the  carrier  (primary) 
offering  a  lower  unrestricted  YCA  fare 
to  the  carrier  (secondary)  offering  the 
next  higher  unrestricted  YCA  fare. 
Except  as  otherwise  provided  in  a(l) 
and  a(2)  of  this  paragraph,  agencies 
shall  obtain  contract  service  in  the  order 
of  carrier  priority  specified  in  the  FTD. 
Where  a  carrier  offers  both  an 
unrestricted  YCA  fare  and  a  restricted 
MCA  fare,  the  FTD  contains  both  fares 
and  describes  the  restrictions  that  apply 
to  the  MCA  fare.  The  availability  of  a 
lower,  restricted  MCA  fare  offered  by  a 
secondary  carrier  does  not  remove  the 
Government's  obligation  to  request 
service  from  the  primary  carrier. 
Agencies  may  use  the  restricted  MCA 
fare  only  after  the  exceptions  in  a{l)  and 
a(2)  of  this  paragraph,  as  applied  to  the 
primary  carrier,  indicate  that  the  use  of 
the  secondary  carrier  is  justified.  For 
example,  if  the  primary  carrier  listed  in 
the  FTD  offers  a  YCA  fare  of  $90  and  the 
secondary  carrier  offers  both  a  YCA 
fare  of  $im  and  an  MCA  fare  of  $80,  the 
MCA  fare  of  $80  may  be  used  only  if  the 
primary  carrier  with  the  lower  YCA  fare 
of  $90  is  displaced  for  reasons 
enumerated  in  a(l)  and  a(2)  of  this 
paragraph. 

"(1)  If  service  by  the  carrier 
contractors  is  provided  at  different 
airports  but  still  between  the  same  city- 
pair  listed  in  the  FTD,  the  lowest  overall 
cost,  including  the  contract  YCA  fare, 
lost  productive  time,  and  ground 
transportation,  will  determine  which 
carrier  will  be  used. 

"(2)  The  secondary  carrier  shall  be 
used  when  the  primary  carrier  cannot 
provide  the  service  required  by  the 
ordering  agency  or  when  official  travel 
falls  within  one  of  the  following 
exceptions: 

"(a)  The  primary  carrier's  flight 
schedule — 

"(i)  Does  not  meet  the  agency's 
mission  requirements. 


"(ii)  Would  result  in  excessive  local 
travel  time  and  cost  at  the  origin  or 
termination  points, 

"(iii)  Would  require  additional 
overnight  lodging,  or 

"(iv)  Is  inconsistent  with  the 
Government's  policy  of  scheduling, 
travel  to  the  maximum  extent 
practicable  during  normal  working  hours 
(for  further  information,  see  the  Federal 
Personnel  Manual,  Supplement  990-2):or 

"(b)  Space  aboard  the  primary 
carrier's  scheduled  flight  is  not  available 
to  accomplish  the  mission  requirements. 

"b.  When  a  contractor  offers  the 
general  public  a  fare  that  is  lower  than 
its  contract  fare,  the  ordering  agency 
may  elect  to  use  the  lower  non-contract 
fare  provided  that  the  qualifications  for 
obtaining  the  lower  fare  are  compatible 
with  the  agency's  travel  requirements 
and  provided  that  a  comparison  of  total 
costs  as  prescribed  in  subpar.  llb(3) 
justifies  a  change  in  the  order  of  carrier 
succession.  By  offering  the  general 
public  a  fare  lower  than  its  contract 
fare,  the  contractor  assumes  the  status 
of  a  noncontract  carrier." 

f.  Par.  11  is  amended  by  revising 
subpar.  b(3)  to  read  as  follows: 

"(3)  On  the  basis  of  a  comparision  of 
total  cost  for  each  trip,  the  use  of  a 
standard  jet  coach  fare  ('Y.'  'S.'  or 
equivalent  class  of  service]  is  less  than 
the  YCA  fare  at  the  time  the  reservation 
is  made  considering  such  cost  factors  as 
actual  transportation  costs,  subsistence, 
allowable  overtime,  or  lost  productive 
time.  Specifically  excluded  from  the  cost 
comparison  are  such  fare  bases  as 
"Super-Saver, "  'Excursion,'  'Q.'  'M.'  'BX.' 
or  another  carrier's  'YDG'  fare." 

g.  Par.  18  is  reserved  as  follows: 
"18.  Reserved." 

lUyiOiiM. 

Acting  Administrator  of  General  Services. 

|FR  Doc  S4^2433  Piled  12-t3-M;  8:45  am| 


41  CFR  Part  101-2S 
(FPMR  Amdt  E-2S7] 

Um  Standards  for  Offica  Fumitura 

AOCNCV:  Office  of  Federal  Supply  and 
Services,  GSA. 
action:  Final  rule. 

tUMMARV:  This  regulation  amends  the 
policy  concerning  use  standards  for 
office  furniture,  furnishings,  and 
equipment  by  removing  specific 
requirements  for  the  use  of  executive 
type  office  furniture  and  furnishings  and 
contemporary  steel  office  furniture. 
Removal  of  these  requirements  will 
enable  agencies  to  establish 
individualized  furniture  use  standards 


as  required  by  S  101-25.302  to  realize 

more  effective  property  management 

.  and  acquisition  controls  for  furniture. 

trwwcrwu  OATC  December  13, 1984. 

FOn  FUNTNCR  INFOIttlATION  COMTACR 
Dan  Rowan,  Engineering  Division. 
Fumitiue  Commodity  Center,  Office  of 
Federal  Supply  and  Services  (703-557- 
8473). 

•UFM^MfNTARV  MFOfMUTWN:  The 

General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17. 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  SubjecU  in  41  CFR  Part  101-25 

Government  property  management. 

PART  101-25-OENERAL 

1.  The  authority  citation  for  Part  101- 
25  reads  as  follows: 

Authority:  Sec.  205(c].  63  Stat.  390: 40 
U.S.C.  48e(c). 

2.  The  table  of  contents  for  Part  101- 
25  is  amended  by  reserving  two  entries 
as  follows: 


101-25.302-1 
101-25.302-8 


[Reserved] 
(Reserved) 


Subpart  101-2S.3— Uaa  Standarda 

3.  Section  101-25.302-1  is  removed 
and/eserved  as  follows: 


§101-25,302-1    [Reserved] 

4.  Section  101-25.302-5  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  101-25.302-5    Carpeting. 

(a)  Carpeting  is  authorized  for  use 
where  it  can  be  justified  over  other 
types  of  floor  covering  on  the  basis  of 
cost,  safety,  insulation,  acoustical 
control,  the  degree  of  interior  decoration 
required,  or  the  need  to  maintain  an 


between  certam  domestic  and 
international  routes.  The  term 


proceaures  puoiisnea  in  ine  air  uii-iici  »       <ij5«^mo  anu  i»r-..v*  »  =.^  --—o ~  --- 

tariffs)  on  file  with  the  Airiine  Tariff  numbers  by  each  participating  Federal 
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environment  commensurate  with  the 
purpose  for  which  the  spaee  is  allocated. 

*        •        *        •        * 

5.  Section  101-25,302-7  is  revised  to 
read  as  foUowK 

9101-2&302-7    Orapertes. 

Draperies  are  anthonzed  for  use 
where  justified  over  other  types  of 
window  coverings  on  the  basis  of  cost 
insulation,  acoustical  control,  or 
maintenance  of  an  environment 
commensurate  with  the  purpose  for 
which  the  space  is  allocated. 
Determining  whether  the  use  of 
draperies  is  justified  is  a  responsibility 
of  the  agency  occupying  the  building  or 
space  involved  after  consultation  with 
the  agency  operating  or  managing  the 
building.  Authorized  draperies  shall  be 
of  noncombustible  or  flame-retardant 
material  as  required  in  S  101-20.109-7. 

6.  Section  101-25  J02-8  is  removed 
and  reserved  as  follows: 

§  101-2SJ02-8    [Raserved] 
Dated:  November  26. 1964. 
Ray  Kline. 

Acting  Administrator  of  General  Services. 

int  Doc.  M-MUZ  PUed  1Z-12-M:  BHS  (ml 


41  CFR  Part  101-41 
lFPMRAmdtO-89] 
Use  of  Travel  Agencies 

agency:  Office  of  the  Comptroller.  GSA. 
action:  Final  rule. 

summary:  This  rule  amends 
transportation,  documentation  and  audit 
regulations  to  provide  guidance 
concerning  the  use  of  travel  agents  to 
secure  official  Government  travel  which 
formeriy  was  prohibited  by  the 
regulations  of  the  General  Accounting 
Office  (GAO)  (4  CFR  52.3).  A  study 
conducted  by  the  GAO  has  shown  that 
the  use  of  travel  agents  by  Government 
agencies  is  feasible  and  that  travel 
agents  offer  an  acceptable  alternative 
for  making  official  travel  arrangements. 
The  study  has  shown  that  travel  agents 
can  comply  with  the  Government's 
travel  regulations  and  that  the  use  of 
agents  has  not  proven  disruptive.  Use  of 
agents  has  not  proved  excessively 
burdensome  from  an  administrative 
point  of  view  and  the  audit  trail  is  the 
same  as  it  was  before  their  use. 
EFFECTIVE  DATE:  December  13, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
]ohn  W.  Sandfort.  Chief  Regulations. 
Procedures,  and  Review  Branch.  Office 
of  Transportation  AudiU  (2Q2-78&-3014). 


SUPPLEMmTART  NtFORMMTKM:  The 

General  Services  Administration  (GSA) 
has  determined  that  this  final  rule  is  not 
a  iltajor  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17, 
1981,  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  ia 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  Tlie  GSA  has 
based  all  administrative  decisions 
underlying  this  final  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  final  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  costs  to  society. 

Background 

The  General  Accounting  Office  (GAO) 
published  a  final  rulemaking  in  the 
Federal  Register  of  April  25, 1984  (49  FR 
17721),  amending  4  CFR  Part  52.  Uniform 
Standards  and  Procedures  for 
Transportation  Transactions;  Use  of 
Travel  Agencies,  to  remove  the 
prohibition  on  the  use  of  travel  agencies 
to  secure  official  Government  travel. 
The  effective  date  of  lifting  the 
prohibition  was  May  25, 1984.  GAO  took 
this  action  without  permitting  a  formal 
comment  period  since  solicitation  of  the 
viewpoints  of  interested  parties  was 
made  during  the  testing  phase 
conducted  by  GAO,  GSA,  and  the 
Department  Defense.  Comments  and 
viewpoints  were  received  and 
considered  by  GAO  in  reaching  their 
conclusions  (GAO  Memorandum  Report 
B-103315.  March  2«,  1984).  GAO  felt  that 
because  their  efforts  involved  all 
interested  parties,  further  opportunity  to 
comment  would  be  unnecessary  and 
only  further  delay  a  decision.  GSA  was 
directed  to  provide  guidance  governing 
future  use  of  travel  agents  by  the 
Government  to  ensure  that  the  most 
economical  and  efficient  travel  services 
are  obtained.  GSA's  Office  of 
Transportation  (FT)  published  Federal 
Property  Management  Regulations 
Temporary  Regulation  A-24,  May  24, 
1984,  establishing  Government-wide 
guidelines.  That  Temporary  regulation 
also  contained  information  regarding  a 
prohibition  on  the  general  use  of  travel 
agents  without  GSA's  approval  In  view 
of  these  previous  actions,  we  have 
decided  to  eliminate  the  comment 
period  of  this  amendment. 

List  of  Subjects  in  41  CFR  Part  101-41 

Accounting.  Air  carriers.  Claims, 
Passenger  services.  Railroads. 
Transportation. 


Title  41,  Fart  101-41  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  101-41— TRANSPORTA-nON 
DOCUMENTATION  AND  AUDIT 

Authority:  31  U.S.C.  3728,  40  U.S.C  480(c). 

Subpart  101-41.2— Pasaangar 
Transportation  Ssrvtaas  Fumlshad  foe 
the  Account  of  tha  Unltad  Statas 

Section  101-41.203-1  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

$101-41.203-1    Preeuremenl  from 

carriers. 

(a)  All  passenger  transportation 
services  must  be  procured  with  GTRs 
unless  otherwise  provided  herein  or 
exempted  in  writing  by  the 
Administrator  of  General  Services  (or 
his  designee).  Such  services,  whether 
procured  by  the  use  of  ctish,  the  GTR, 
GSA  contractor  issued  charge  card. 
Government  travel  system  etocounts 
(GTS),  or  contractor  travelers  checks 
must  be  procured  directly  from  carriers, 
travel  agents  or  Scheduled  Airline 
Traffic  Office  (SATO's).  Travel  agencies 

may  be  used  only  as  proscribed  by 

GSA's  Federal  Travel  Regulations  (FIR).  • 
41  CFR  101-7,  Federal  Property 
Management  Regulations  Temporary 
Regulation  A-24  (May  25, 1984.  49  FR 
22085)  or  applicable  regulations  of  the 
Department  of  Defense. 
*        •        *        •        • 

Dated:  November  26. 1984. 
RayKUna. 
Acting  Administrator  of  General  Servicm. 

|FR  Doc  iH-SZ«M  rUad  lt-12-M:  Mf  •■] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  AdmMstratlon 

45  CFR  Part  233 

Aid  to  Fammes  With  DapandanI 
Children;  Disregard  of  Income  of 
Dependent  Ctiildren  Dertvad  From 
Participation  in  Ptograms  Carrfad  Out 
Under  the  Job  Training  PartnoraMp 
Act  of  1982 

agency:  Social  Security  Administratioa. 

HHS. 

action:  Final  rule. ^^ 

summary:  These  regulations  implement 
section  503  of  Pub.  L  97-30a  the  Job 
Training  Partnership  Act  of  1982  OTPA), 
which  became  effective  on  October  IS, 
1982.  The  JTPA  added  a  new  optional 


(ij  L^^JKl^  uui  iiieei  ini:  agency  S 

mission  requirements. 


enaoie  agencies  to  estaoiisn 
individualized  furniture  use  standards 


control.  Uie  degree  of  interior  decoration 
required,  or  the  need  to  maintain  an 
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disregard  to  the  Social  Security  Act  for 
the  Aid  to  Families^with  Dependent 
Children  program  (AFDC)  which  is 
applied  before  the  existing  $30  and  one- 
third  earned  income  disregard  is 
applied.  The  new  disregard  section 
specifies  that,  at  State  option,  the 
income  of  any  dependent  child  applying 
for  or  receiving  AFDC  may  be 
disregarded  for  purposes  of  eligibility 
determination  and  benefit  calculation 
when  the  income  is  derived  from 
participation  in  a  program  carried  out 
under  the  JTPA,  but  only  in  such 
amounts,  and  for  such  periods  (not  to 
exceed  six  months  jjer  year  for  earned 
income)  as  the  Secretary  provides  in 
regulations.  In  addition,  the  JTPA 
amended  section  402(a)(18)  of  the  Social 
Security  Act  to  require  that  the  same 
amounts  that  the  State  disregards  under 
section  402(a)(8](A)(v),  be  disregarded  in 
determining  whether  the  family's  gross 
income  exceeds  185  percent  of  the 
State's  standard  of  need. 

The  regulations  provide  that,  for 
purposes  of  determining  eligibility, 
including  whether  the  family  has  income 
in  excess  of  185  percent  of  the  State 
standard  of  need,  and  in  determining  the 
amount  of  AFDC  benefits,  a  State  may. 
at  its  option,  disregard  all  or  a  portion  of 
Ihe  monthly  earned  income  of  each 
dependent  child  applying  for  or 
receiving  AFDC  when  the  income  is 
derived  from  participation  in  a  program 
carried  out  under  the  JTPA.  This 
disregard  of  earned  income  can  be  for  a 
maximum  of  six  months  per  calendar 
year.  Also,  a  State  may  disregard  all  or 
a  portion  of  the  monthly  unearned 
income,  i.e.,  need-based  payments,  cash 
assistance,  compensation  in  lieu  of 
wages,  and  allowances,  that  a 
dependent  child  may  receive  from 
participating  in  any  such  program.  This 
disregard  of  unearned  income  can  be  for 
any  length  of  time  specified  by  the  State. 
EFFECTIVE  DATE:  These  final  regulations 
are  effective  December  13. 1984. 
FOfI  FURTHER  INFORMATION  CONTACT. 
Ms.  Barbara  Levering,  Room  B-442, 
Transpoint  Building.  2100  Second  Street, 
SW..  Washington.  D.C.  20201,  tel.  (202) 
245-2637. 

SUPPLENKNTARY  INFORMATION: 
Timing  and  Fonn  of  Regulations 

On  July  15, 1983.  we  published  in  the 
Federal  Register  interim  final 
regulations  for  the  Aid  to  Families  With 
Dependent  Children  Program  (48  FR 
32346-32350)  governing  the  disregard  of 
JTPA  income. 

Discussion  of  Regulatory  Provisions 

The  fmal  rules  specify  that,  at  State 
option,  the  income  of  any  dependent 


child  applying  for  or  receiving  AFDC 
may  be  disregarded  in  determining 
eligibility,  including  whether  the  family's 
gross  income  exceeds  185  percent  of  the 
State's  standard  of  need,  and  the 
amount  of  AfDC  benefits  when  the 
income  is  derived  from  participation  in  a 
program  carried  out  under  the  JTPA. 

States  are  allowed  maximum 
flexibility  in  determining  what  portion  of 
a  dependent  child's  earned  and 
unearned  income  will  be  disregarded 
and  the  length  of  time  the  disregard  will 
be  applied  (up  to  six  months  per 
calendar  year  for  earned  income). 

Thus,  States  may  disregard  the  total 
amount,  set  a  flat  amount,  or  choose  to 
disregard,  on  a  case-by-case  basis,  only 
that  part  of  a  payment  which  is  directly 
related  to  expenses  from  participation  in 
a  JTPA  program.  In  regard  to  unearned 
income.  States  may  continue  the 
disregard  indefinitely,  or  set  a  maximum 
number  of  months  per  calendar  year 
during  which  the  disregard  is  available. 
For  earned  income.  States  may  set  a 
maximum  number  of  months  per  year 
during  which  the  disregard  is  available 
not  to  exceed  six  months  per  calendar 
year. 

Apart  from  the  amount  and  length  of 
time  that  States  may  apply  these 
disregards,  the  regulations  also  permit 
States  to  determine  for  which  programs 
under  the  JTPA  the  disregards  will  be 
applied. 

However,  to  the  extent  thai 
disregarded  income  is  retained  in  the 
month  following  its  receipt,  it  must  be 
counted  against  the  State  resource  limit. 

Discussion  of  State  Practices 

In  reviewing  how  Stages  have 
implemented  the  disregards  under  the 
interim  regulations,  it  was  determined 
that  some  States  are  disregarding  the 
income  of  students  but  are  not 
disregarding  the  income  of  non-students 
derived  from  participation  in  the  same 
JTPA  program.  The  preamble  to  the 
interim  regulations  stated  in  the 
discussion  of  non-selected  options  (48 
FR  32349)  that  there  is  no  indication  in 
the  JTPA  that  Congress  intended  the 
disregards  to  apply  only  to  children  in 
school. 

Section  402(a)(8)(A)(v)  of  the  Social 
Security  Act  provides  that  Slates: 

may  disregard  the  income  of  any  dependent 
child  applying  for  or  receiving  aid  to  families 
with  dependent  children  which  is  derived 
from  a  program  carried  out  under  the  Job 
Training  Partnership  Act .  .  .  (Emphasis 
added). 

We  have  interpreted  the  language  "any 
dependent  child"  in  the  same  way  as  we 
have  interpreted  that  language  in  other 
income  disregard  provisions  of  section 


402(a)(8)— to  require  that  the  disregards 
be  provided  to  all  dependent  children. 

There  is  nothing  in  the  legislative 
history  to  indicate  that  Congress 
intended  the  disregard  to  be  limited  to 
students. 

Where  Congress  has  so  intended,  it 
has  specifically  limited  the  disregard  in 
that  manner.  For  example,  the  disregard 
authorized  by  section  402(a)(8)(A)(vii)  of 
the  Social  Security  Act  is  specifically 
limited  to  full-time  students.  Therefore.   • 
Slates  may  not  limit  the  disregards  set 
forth  in  these  regulations  to  students. 
Although  States  have  the  option  to  limit 
the  amount  of  income  disregarded  and 
the  programs  for  which  income  is 
disregarded,  they  cannot  disregard  JTPA 
income  under  these  options  for  some 
children  but  not  others. 

Some  States  are  also  disregarding 
JTPA  income  under  the  former  AFDC 
disregard  provisions  that  pertained  to 
the  Comprehensive  Employment  and 
Training  Act  (CETA),  e.g.,  the  disregard 
of  the  $30  per  week  incentive  payment. 
Since  CETA  was  replaced  by  the  JTPA. 
the  CETA  disregards  are  no  longer  in 
effect.  All  such  provisions  were 
removed  from  the  AFDC  regulations 
under  the  interim  final  rules  concerning 
the  disregard  of  JTPA  income  received 
by  dependent  children.  Therefore.  States 
can  disregard  payments  derived  from 
participation  in  JTPA  programs  only  to 
the  extent  permitted  under  these 
regulations  or  other  current  AFDC 
regulatory  provisions. 

Discussion  of  Comments 

Comments  on  the  regulations  were 
received  from  nine  interested  parties. 
The  responses  in  this  preamble  are 
limited  to  comments  pertaining  to  the 
disregard  of  JTPA  income  received  by  a 
dependent  child. 

These  comments  are  discussed  below: 

Comment:  One  commenter  felt  that 
States  should  be  permitted  to  disregard 
the  income  of  any  child  participating  in 
a  JTPA  program,  including  a  child  who 
is  a  minor  mother. 

Response:  The  disregards  in  these 
regulations  are  hmited  by  statute  to  the 
JTPA  income  of  "dependent  children". 
To  be  eligible  for  these  disregards,  a 
minor  mother  must  be  included  in  an 
assistance  unit  as  a  dependent  child  as 
defined  in  section  406(a)  of  the  Social 
Security  Act.  Section  406(a)  of  the  Social 
Security  Act  defines  a  dependent  child 
as  a  needy  child  who  is  deprived  of 
parental  support  or  care,  and  is  living 
with  one  of  the  relatives  specified  in  the 
Act. 

Comment:  Several  commenters  asked 
whether  the  income  of  adults  derived 


of  Transportation  AudiU  (202-786-3014).      Transportation. 


1982.  The  JTPA  added  a  new  optional 
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from  participation  in  JTPA  programs  can 
be  disregarded  in  the  AFDC  program. 

Response:  Income  of  adults  derived 
from  participation  in  JTPA  programs 
cannot  be  disregarded  under  this 
regulation.  Section  503  of  Pub.  L  97-300 
only  adds  a  new  optional  disregard  for 
JTPA  income  received  by  dependent 
children. 

Comment:  One  commenter  expressed 
concern  that  two  of  the  options  provided 
in  the  regulations  are  not  in  keeping 
with  the  spirit  or  letter  of  the  statute. 
The  commenter  does  not  believe  the 
statute  allows  States  not  to  apply  any 
disregards  or  to  apply  disregards  only 
for  participation  in  certain  JTPA 
programs. 

Response:  The  disregards  provided  in 
section  503  of  Pub.  L  97-300  are 
available  only  if  a  State  elects  to 
implement  them.  Therefore,  the  option  to 
allow  no  income  disregards  under  this 
section  is  in  keeping  with  the  statute.  In 
addition,  providing  States  with  an 
option  to  disregard  the  income  derived 
from  participation  in  some  programs  but 
not  others  allows  maximum  flexibility  in 
administering  the  AFDC  program,  and 
permits  States  to  use  their  limited 
resources  in  the  most  practical  manner. 
Some  States  might  reject  the  disregard 
option  altogether  if  they  were  required 
to  disregard  income  from  all  JTPA 
programs. 

Comment:  One  commenter  suggested 
that  the  regulations  should  be  revised  to 
more  clearly  state  that  the  child's 
disregarded  JTPA  income  is  not  to  be 
counted  in  the  185  percent  of  need  test. 

Response:  We  do  not  agree  that  a 
revision  is  necessary.  Current 
regulations  are  explicit  that  the 
disregarded  JTPA  income  is  not 
considered  in  determining  the  family's 
eligibility  under  the  185  percent  of  need 
test.  45  CFR  233.20(a)(3)(xiii)  specifies 
that  ".  .  .  no  assistance  unit  is  eligible 
for  aid  in  any  month  in  which  the  unit's 
income  (other  than  the  assistance 
payment)  exceeds  185  percent  of  the 
State's  need  standard  (including  special 
needs) .  .  .  without  application  of  the 
disregards  in  paragraph  (a)(ll)  (i)  and 
(ii)  of  this  section  .  .  ."  Accordingly,  the 
JTPA  disregards  at  45  CFR  233.20 
(a)(3)(xvii)  and  (a)(ll)(v)  plus  all  other 
AFDC  disregard  provisions  except  those 
in  §  233.20(a)(ll)  (i)  and  (ii)  (i.e.,  the 
student  earned  income  disregard,  the 
work-related  expense  deduction,  the 
work-related  dependent  care  deduction, 
and  the  $30  and  one-third  earned 
income  deduction),  are  applied  in 
determining  whether  a  family  has 
income  in  excess  of  185  percent  of  the 
State's  standard  of  need. 

Comment.  One  commenter 
recommended  that  the  language  in 


§  233.20(a)(ll)(v)  be  revised  to  state,  "At 
State  option,  disregard  all  or  part  of  the 
monthly  income  of  any  dependent  child' 
applying  for  or  receiving  AFDC  when 
the  income  is  derived  from  .  .  ." 
Otherwise,  without  the  underlined 
words,  the  paragraph  may  be  read  so 
that  the  AFDC  is  derived  from  JTPA. 

Response:  Section  233.20(a)(ll)(v)  has 
been  revised  consistent  with  this 
recommendation. 

Comment:  One  commenter  felt  that, 
while  the  preamble  to  the  regulation  is 
clear  that  the  JTPA  income  exemptions 
are  applicable  only  to  dependent 
children,  the  regulation  in 
S  233.20(a)(3)(xii)  does  not  preclude  the 
exemption  of  JTPA  income  for  adults. 

Response:  45  CFR  233.20(a)(3)(xvii) 
has  been  revised  to  clarify  that  the 
disregard  pertains  only  to  dependent 
children. 

Comment:  One  commenter  wrote  that 
the  new  paragraph  to  be  added  as  45 
CFR  233.20(a)(3)(xvii)  is  incorrectly 
numbered.  The  commenter's  review  of 
the  existing  regulations  revealed  that 
there  is  no  citation  at  45  CFR 
233.20(a)(3)(xvi)  for  the  new  paragraph 
to  follow. 

Response:  The  comment  is  not  correct 
45  CFR  233-20(a)(3)(xvi)  pertains  to  the 
Disregard  of  Home  Energy  Assistance  in 
AFDC  (see  interim  rules  published  in  the 
July  21, 1983  issue  of  the  Federal 
Register  (48  FR  33320-33305). 

Comment:  One  commenter  requested 
clarification  regarding  the  option  to 
allow  the  JTPA  earnings  of  a  dependent 
child  to  be  disregarded  for  a  period  of 
up  to  six  months  per  year.  The 
commenter  asked  whether  the  six 
months  disregard  must  be  continuous  oe 
can  it  be  allowed  at  intervals  not  to 
exceed  six  months  per  year.  The 
commenter  also  asked  whether  calendar 
year  is  to  be  used,  or  whether  any 
twelve  month  period  will  be  acceptable. 

Reponse:  The  earned  income 
disregard  may  be  allowed  at  intervals 
not  to  exceed  six  months  per  calendar 
year.  We  believe  the  calendar  year 
approach  is  consistent  with  the  intent  of 
Congress,  and  is  the  least  error  prone. 
Therefore,  the  regulations  have  been 
revised  to  clarify  that  the  earned  income 
disregard  is  applicable  for  a  maximum 
of  six  months  per  calendar  year. 

Comment.  One  commenter  felt  that 
the  provision  which  allows  full  or  partial 
disregard  of  the  earnings  of  a  non- 
student  JTPA  participant  but  only  for  a 
time  period  not  to  exceed  six  months  is 
difficult  to  administer  and  is  likely  to 
cause  errors  in  eligibility  determination 
unless  a  State  has  an  automated 
eligibility  system  to  monitor  the 
applicable  months.  The  commenter 
suggested  that  States  be  allowed  to 


disregard  a  fixed  portion  of  such 
earnings,  but  for  an  unlimited  time 
period. 

Response:  The  six  month  limitation  on 
the  disregard  of  earned  income  derived 
froni  participation  in  a  JTPA  program  is 
specified  in  the  statute.  Therefore,  it 
cannot  be  changed  in  these  regulations. 

Regulatory  Analysis 

Executive  Order  12291 

These  regulations  have  been  reviewed 
under  Executive  Order  12291  and  do  not 
meet  any  of  the  criteria  for  a  major 
regulation.  The  regulations  will  not  have 
an  armual  effect  on  the  economy  of  more 
than  $100  million.  Further,  they  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  significant  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Specifically,  the  disregards  in  these 
regulations  are  optional,  and  States  can 
change  their  policy  regarding  them  at 
any  time.  The  estimate  provided  below 
is  the  maximum  possible  effect  if  all 
States  elect  to  disregard  all  income 
derived  by  AFDC  dependent  children 
participating  in  the  Summer  Youth 
Employment  and  Training  Program  an 
average  of  three  months.  In  such  cases, 
the  estimated  additional  program 
expenditures  would  be  $16.5  million  in 
Federal  funds  and  $14  million  in  State 
and  local  funds,  or  approximately  $30.5 
million  total.  This  estimate  is  based  on 
the  level  of  participation  and  earnings  of 
AFDC  children  in  the  FY  1982  CETA 
Summer  Youth  Employment  and 
Training  Program.  It  does  not  consider 
any  additional  costs  which  may  result 
from  the  disregard  of  unearned  income 
that  may  be  provided  to  some  AFDC 
dependent  children  participating  in  Job 
Corps  and  the  Summer  Youth 
Employment  and  Training  Program. 

AFDC  recipients'  participation  levels 
in  Job  Corps  are  much  lower  than  the 
Summer  Youth  Employment  and 
Training  Program  (approximately  a 
tenth).  In  addition,  the  unearned  income 
received  from  participation  in  Job  Corps 
and  the  Summer  Youth  Employment  and 
Training  Program  are  subject  to  wide 
variation  in  the  amounts  received, 
although  the  amount  are  significantly 
less  than  the  earned  income  amounts. 
The  effect  of  the  regulations  on 


The  Anal  rules  specify  that,  at  State 
option,  the  income  of  any  dependent 


have  interpreted  that  language  in  other 
income  disregard  provisions  of  section 


Comment:  Several  commenters  asked 
whether  the  income  of  adults  derived 
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administrative  costs  is  expected  to  be 
negligible. 

Regulatory  Flexibility  Analysis 

The  regulations  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  Ihey 
primarily  affect  State  governments  and 
individuals.  Therefore,  a  regulatory 
flexibility  analysis,  as  provided  in  Pub.  L 
96-354,  the  Regulatory  Flexibility  Act.  is 
not  required. 

Recordkeeping/Reporting  Burden 

Information  collection  requirements 
contained  in  these  final  regulations  have 
been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507):  The  State  plan 
requirements  have  been  assigned  OMB 
No.  0960-0252. 

The  regulations  are  issued  under  the 
authority  of  section  1102  of  the  Social 
Security  Act,  as  amended,  42  U.S.C 
1302,  section  402(a)(8)(A)  (iv)  and  (v) 
and  402(a)(18)  as  amended  by  section 
503  of  Pub.  L  97-300. 

(Catalog  of  Federal  Domestic  Asaistaiice 
Program  No.  13.808,  Public  Assistance, 
Mainienance  Assistance  (State  Aid)) 

List  of  Subjects  in  45  CFR  Part  233 

Aid  to  families  with  dependent 
children.  Aliens,  Family  assistance. 
Grant  programs — Social  programs, 
Public  assistance  programs.  Reporting 
and  recordkeeping  requirements. 

Dated:  August  22. 1984. 
Martha  A.  McSteen, 
Acting  Commissioner  of  Social  Security. 

Dated  November  15, 1984. 
Maigaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

PART  233— (AMENDED] 

Part  233  of  Chapter  II.  Title  45,  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

Section  233.20  is  amended  by  revising 
paragraphs  (a)(ll)(i)(A).  (a)(ll)(i)(D), 
(a)(11)(ii||  A).  (a)(ll)(ii)(B),  by  deleting 
and  reserving  paragraph  (a)(4)(ii)(j),  and 
by  addin?  two  new  paragraphs, 
(a)(3)(xvii)  and  (a)(ll)(v)  to  read  as 
follows: 

§  233.20    Need  and  amount  of  aesistanc*. 

(a)  Requirements  for  State  plans. 

*  *  • 

(3)  Income  and  resources.  *  *  • 
(xvii)  In  the  case  of  AFDC,  if  the  State 
chooses  to  disregard  monthly  income  of 
any  dependent  child  when  the  income  is 
derived  from  participation  in  a  program 
under  the  JTPA,  provide  that  the  State 
plan  shall: 


(A)  Identify  from  which  programs 
under  the  JTPA,  income  will  be 
disregarded; 

(B)  In  the  case  of  earned  income, 
specify  what  amount  will  be 
disregarded,  and  the  length  of  time  the 
disregard  will  be  applicable  (up  to  six 
months  per  calendar  year);  and  (C)  In 
the  case  of  unearned  income,  specify 
what  amount  will  be  disregarded,  and 
the  length  of  time  per  calendar  year  the 
disregard  will  be  applicable  if  any  such 
limit  is  chosen. 

(4)  Disregard  of  income  in  OAA, 
AFDC,  AB,  APTD,  or  AABD.*  •  * 

(ii)  •  •  • 

(j)  (Reserved) 
•        *        •        *        * 

(11)  Disregard  of  income  and 
resources  applicable  only  to  AFDC. 

•     •     • 

(i)  *  *  * 

(A)  Disregard  all  of  the  monthly 
earned  income  of  each  child  receiving 
AFDC  if  the  child  is  a  full-time  student 
or  is  a  part-time  student  who  is  not  a 
full-time  employee.  A  student  is  one 
who  is  attending  a  school,  college,  or 
university  or  a  course  of  vocational  or 
technical  training  designed  to  fit  him  or 
her  for  gainful  employment  and  includes 
a  participant  in  the  Job  Corps  program 
under  the  Job  Training  Partnership  Act 
(JTPA). 
***** 

(D)  Where  appropriate,  an  amount 
equal  to  $30  plus  one-third  of  the  earned 
income  not  already  disregarded  under 
paragraphs  (a)(llj(i)  and  (a)(ll)(v)  of 
this  section  of  an  individual  who 
received  assistance  in  one  of  the  four 
prior  months. 

(ii)  *  *  * 

(A)  Disregard  all  of  the  monthly 
earned  income  of  each  child  receiving 
AFDC  if  the  child  is  a  full-time  student 
or  is  a  part-time  student  who  is  not  a 
full-time  employee.  A  student  is  one 
who  is  attending  a  school,  college,  or 
university  or  a  course  of  vocational  or 
technical  training  designed  to  fit  him  or 
her  for  gainful  employment  and  includes 
a  participant  in  the  Job  Corps  program 
under  the  Job  Training  Partnership  Act 
(JTPA). 

(B)  Disregard  from  any  other 
individual's  earned  income  the  amounts 
specified  in  paragraphs  (a)(ll)(i)  (B)  and 
(C)  of  this  section,  and  $30  plus  one- 
third  of  his  earned  income  not  already 
disregarded  under  paragraphs  (a)(ll)(ii) 
and  (a)(ll)(v)  of  this  section.  However, 
the  State  may  not  provide  the  disregard 
to  an  individual  after  the  fourth 
consecutive  month  (any  month  for  which 
the  unit  loses  the  $30  plus  one-third 
disregard  because  of  a  provision  in 
paragraph  (a)(ll)(iii)  of  this  section, 


shall  be  considered  as  one  of  these 
months)  it  has  been  applied  to  his 
earned  income  until  after  an  additional 
twelve  consecutive  months  during  which 
he  is  not  a  recipient  of  AFDC.  If  income 
from  a  recurring  source  resulted  in 
suspension  or  termination  due  to  an 
extra  paycheck,  the  month  of 
ineligibility  does  not  interrupt  the 
accumulation  of  consecutive  months  of 
the  $30  and  one-third  disregard,  nor 
does  it  count  as  one  of  the  consecutive 
months. 


(v)  At  State  option,  disregard  all  or 
part  of  the  monthly  income  of  any 
dependent  child  applying  for  or 
receiving  AFDC  when  the  income  is 
derived  from  a  program  carried  out 
under  the  Job  Training  Partnership  Act 
of  1982,  except  that  in  respect  to  earned 
income  such  disregard  may  not  exceed 
six  months  per  calendar  year. 
***** 
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FEDERAL  MARITIME  COMMISSION 


46  CFR  Part  572 

[Docketo  No*.  84-26  and  84-32] 


.;• 


Rules  Governing  Agreements  by 
Ocean  Common  Carriers  and  Other 
Persons  Subject  to  the  Shipping  Act  of 
1984 

agency:  Federal  Maritime  Commission. 
action:  Availability  of  finding  of  no 
significant  impact. 

summary:  The  Commission  has 
completed  an  environmental  assessment 
of  Final  Rules  in  Dockets  Nos.  84-26  and 
84-32  and  found  that  its  final  resolution 
of  these  proceedings  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

DATE:  Petitions  for  review  due  December 
24, 1984. 

ADDRESS:  Petitions  for  review  (Original 
and  15  copies)  to:  Francis  C.  Humey, 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street,  NW.. 
Washington,  D.C.  20573. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Meyer,  Director,  Office  of 
Energy  and  Environmental  Impact, 
federal  Maritime  Commission,  1100  L 
Street,  NW.,  Washington,  D.C.  20573. 
(202)  523-5725 

SUPPLEMENTARY  INFORMATION:  Upon 
completion  of  an  environmental 
assessment,  the  Federal  Maritime 
Commission  Office  of  Energy  and 
Environmental  Impact  has  determined 


Comment:  One  commenter 
recommended  that  the  language  in 


applicable  months.  The  commenter 
suggested  that  States  be  allowed  to 


less  tnan  tne  eamea  income  amounts. 
The  effect  of  the  regulations  on 
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that  the  Commission's  issuance  of  final 
Rules  in  Dockets  Nos.  64-26  and  84-32 
will  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4321  et  seq.. 
and  that  preparation  of  an 
environmental  impact  statement  is  not 
required. 

Dockets  Nos.  84-26  and  84-32 
consider  rules  governing  agreements  by 
ocean  common  carriers  and  other 
persons  subject  to  the  Shipping  Act  of 
1984.  As  a  result  of  these  proceedings, 
the  Commission  has  issued  a  final  rule 
(See  49  FR  45320  of  November  15, 1984) 
revising  the  Interim  Rule  governing 
agreements  by  or  among  ocean  common 
carriers  as  well  as  certain  marine 
terminal  operator  agreements.  None  of 
the  revisions  and  changes  will  have 
environmental  impacts. 

This  finding  of  No  Significant  Impact 
(FONSl)  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR 
504.6(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
on  request  from  the  Office  of  the 
Secretary,  Room  11101,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  telephone  (202)  523-5725. 

By  the  Commission. 
Francis  C  Huniey, 
Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

Anrtateur  Radio  Service  Rules,  To 
Delete  Obsolete  Terms,  Correct 
Omissions  and  Provide  Uniformity 

agency:  Federal  Communications 

Commission. 

action:  Final  rules. 

SUMMARY:  This  action  removes  obsolete 
terms,  corrects  for  omissions  and 
provides  better  editorial  uniformity  in 
the  Amateur  Radio  Service  Rules.  This 
action  is  necessary  in  order  to  make  the 
rules  consistent.  The  effect  of  this  action 
is  to  provide  the  user  with  updated  rules 
which  are  more  comprehensible. 
dates:  Effective  December  6, 1984. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554, 
(202)  632-4964. 


FOR  FURTHER  INFORMATION  CONTACT 

John  Small,  Private  Radio  Bureau, 
Washington,  D.C.  20554,  (202)  632-4964. 
SUPPLEMENTARY  INFORMATION: 

List  of  SubjecU  in  47  CFR  Part  97 

Radio. 

Order 

In  the  matter  of  editorial  amendment  of 
part  97.  amateur  radio  service  rules. 

Adopted:  December  4, 1984. 
Released:  December  6, 1984. 

1.  Part  97  contains  the  rules  which 
govern  the  Amateur  Radio  Service.  This 
Order  editorially  amends  those  rules  by 
deleting  obsolete  terms,  correcting 
omissions  and  providing  better  editorial 
uniformity. 

2.  Since  these  amendments  are 
editorial  in  nature,  the  notice  and 
comment  provisions  of  section  553(_b) 
and  the  effective  date  requirements  of 
Section  553(d)  of  the  Administrative 
Procedure  Act  are  not  applicable. 

3.  Authority  for  this  action  is 
contained  in  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended,  and  S  0.231(d)  of  the 
Commission's  Rules. 

4.  Accordingly,  it  is  ordered.  That  Part 
97  is  amended  as  set  forth  in  the 
attached  Appendix. 

5.  The  effective  date  of  these  rule 
amendments  is  December  6, 1984. 

(Sees.  4,  303.  48  stat.,  as  amended.  1066, 1062: 

47  U.S.C.  154,  303) 

Federal  Communications  Commis.sion. 

Edwatd ).  Minkel 

Managing  Director. 

Appendix 

PART  97-{  AMENDED] 

-    Part  97  of  Chapter  I  to  Title  47  of  the 
Code  of  Federal  Regulations  is 
amended,  as  follows: 

1.  In  Subpart  B  of  the  Table  of 
Contents  and  the  regulatory  text  remove 
the  center  headings:  CALL  SIGNS  and 
DUPUCATE  UCENSES  AND  UCENSE 
TERM. 

2.  In  the  Table  of  Contents,  change  the 
entry  for  {  97.114.  to  read:  Limitations 
on  third-party  tragic. 


Novice. 


§97.3    (Amended] 

3.  In  8  97.3(d),  remove  the  definition 
entitled  Interim  Amateur  Permit. 

4.  Section  97.5  is  revised  to  read  as 
follows: 

§  97.5    Classes  of  operator  licenses. 

Amateur  Extra.  i 

Advanced.  ' 

General. 
Technician. 


§97.7    [Amended] 

5.  In  J  97.7.  remove  paragraph  (c) . 
redesignate  paragraph  (d)  as  paragraph 
(c)  and  redesignate  paragraph  (e)  as 
paragraph  (d). 

§97.114    [Amended] 

6.  Section  97.114  is  amended  by 
changing  the  heading  of  this  section  to 
read  "Limitations  on  third-party  traffic." 
and  by  adding  a  hyphen  between  the 
words  third  and  party  in  paragraph  (a), 
where  they  first  appear  in  paragraph  (b). 
and  in  paragraph  (c). 

7.  Section  97.185(c)(6)  is  amended  to 
add  paragraph  (ix)  and  (x)  as  follows: 

§97.185    Frequencies  avaUat><e. 

*  *  tt  •  • 

(c)  *  *  • 

(6)  *  *  *  -         . 

(ix)  In  the  States  of  Alabama  .  Florida. 
Georgia,  and  South  Carolina  within  a 
200  kilometer  (124  mile)  radius  of 
Warner  Robins  Air  Force  Base.  Georgia 
(latitude  32*38'  North,  longitude  83*35' 
West). 

(x)  In  the  State  of  Texas  within  a  200 
kilometer  (124  mile)  radius  of 
Goodfellow  Air  Force  Base.  Texas 
(latitude  31*25'  North,  longitude  100*24' 
West). 

8.  In  Appendix  1.  the  heading 
"Examination  Points"  and  text  are 
removed  and  marked  (Reserved). 

9.  In  Appendix  2  add  at  the  end 
thereof  the  following: 

Appendix  2 — Extracts  From  Radio 
Regulatioas  Annexed  to  the  IntamatioiMi 
TelecommunicatioD  ConventioD  (Geneva. 
1959).  as  Revised  by  the  World 
Administratioa  Radio  Coofetencx  for  Space 
Telecommunicatioas.  Geneva.  1971 


Resolution  No.  641— Relating  to  the  Use  of 
Frequency  Band  70(Xy-7100  kHz 
The  World  Administrative  Radio  Conference. 
Geneva,  1979 

Considering 

(a)  That  the  sharing  of  frequency  bands  by 
amateur  and  broadcasting  services  is 
undesirable  and  should  be  avoided: 

(b)  That  it  is  desirable  to  have  worldwide 
exclusive  allocations  for  these  services  in 
Band  7: 

(c)  That  the  band  7000-7100  kHi  is 
allocated  on  a  worldwide  basis  exclusively  to 
the  amateur  service: 

Resolves 

That  the  broadcasting  serx'ice  shall  be 
prohibited  from  the  band  7000-7100  kHz  and 
that  the  broadcasting  stations  operating  on 
frequencies  in  this  band  shall  cease  such 
operation. 

|FR  Doc  S4-3Z3T8  Filed  12-12-S4:  S:4S  sml 
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under  the  JTPA.  provide  that  the  State 
plan  shall: 


disregard  because  of  a  provision  in 
paragraph  (a)(ll)(iii)  of  this  section. 


Commission  Office  of  Energy  and 
Environmental  Impact  has  determined 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  ttiese  notices 
is  to  give  Interested  persons  an 
opportunity  to  partictpate  m  the  rule 
maMng  pnor  to     the  adoption  o(  the  final 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  332 

Powers  Inconsistent  With  the 
Purposes  of  Federal  Deposit  Insurance 
Law 

AOCNCV:  Federal  Deposit  Insurance 

Corporation  ("FDIC"). 

action:  Notice  of  proposed  rulemaking. 

summary:  The  FDIC  is  proposing  to 
amend  Part  332  of  its  regulations  to:  (1) 
Prohibit  any  insured  bank  (including 
national  banks,  state  banks  that  are 
members  of  the  Federal  Reserve  System 
and  Federally  chartered  savings  banks 
insured  by  FDIC)  from  directly  engaging 
in  the  following:  Underwriting  of 
insurance:  underwriting  or  developing 
real  estate;  reinsurance;  insuring, 
guaranteeing,  or  certifying  title  to  real 
estate;  guaranteeing  or  becoming  surety 
upon  the  obligations  of  others;  insuring 
the  fidelity  of  others;  or  engaging  in  a 
surety  business,  (2)  require  any 
subsidiary  of  an  insured  bank  that 
conducts  any  of  these  activities  to  meet 
the  criteria  for  a  bona  fide  subsidiary  set 
out  in  the  regulation,  (3)  require  notice 
to  the  FDIC  of  intent  to  invest  in  any 
such  subsidiary.  (4)  place  certain 
restrictions  on  the  affiliation  of  an 
insured  bank  with  a  company  that 
engages  in  any  of  the  subject  activities, 

(5)  place  certain  restrictions  on 
extensions  of  credit  and  other 
transactions  between  insured  banks  and 
their  subsidiaries  or  affiliates  that 
engage  in  any  of  the  subject  activities, 

(6)  require  all  insured  banks  that 
established  or  acquired  a  subsidiary  or 
became  affiliated  with  a  company  that 
engages  in  the  subject  activities  prior  to 
the  effective  date  of  the  regulation  to 
conform  thereto  within  one  year,  (7) 
require  any  insured  bank  that  as  of  the 
effective  date  of  the  regulation  is 
directly  engaging  in  any  of  the  subject 
activities  to  conform  to  the  regulation 
within  two  years,  and  (8)  place  certain 
restrictions  on  insured  banks  that 


provide  electronic  data  processing 
("EDP")  services  to  persons  or 
companies  other  than  banks,  or  act  as 
agent  or  broker  for  insurance,  real 
estate,  securities,  or  travel  services. 
DATE:  Comments  must  be  received  by 
February  11, 1984. 

ADOflESS:  Send  comments  to  Hoyle  L 
Robinson,  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation,  550 17th 
Street  NW.,  Washington,  DC.  20429. 
Comments  may  be  hand  delivered  to 
Room  6108  between  the  hours  of  8:30  am 
and  5:00  pm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  E.F.  LeCren,  Senior  Attorney, 
Legal  Division,  (202-389-4171),  Room 
4126E.  550 17th  Street  NW..  Washington. 
D.C.  20429,  or  Ken  A.  Quincy. 
Examination  Specialist,  Planning  and 
Program  Development  Branch,  Division 
of  Bank  Supervision,  (202-389-4141) 
Room  NY-760F,  550  17th  Street  NW., 
Washington,  D.C.  20429. 
SUPPI.EMENTARY  INFORMATION:  On 
August  30, 1983  the  Board  of  Directors  of 
the  FDIC  adopted  an  Advance  Notice  of 
Proposed  Rulemaking  soliciting 
comment  on  the  need  for  rulemaking  to 
govern  the  direct  or  indirect 
involvement  of  insured  banks  in  real 
estate  brokerage  and  underwriting, 
insurance  brokerage  and  underwriting, 
data  processing  for  third  parties,  travel 
agency  activities,  and  other  financially 
related  services.  (48  FR  40900. 
September  12, 1983.)  The  notice  set  forth 
sixteen  specific  questions  designed  to 
solicit  responses  directed  to  whether  or 
not  such  activities  on  the  part  of  insured 
banks  pose  safety  and  soundness 
problems,  present  any  conflicts  of 
interest,  or  are  inconsistent  with  the 
purposes  of  Federal  deposit  insurance. 
The  notice  was  also  designed  to  solicit 
information  on  how  each  of  the  subject 
industries  functions  and  what  regulatory 
requirements,  if  any,  currently  govern 
these  industries.  In  addition,  comment 
was  also  directed  to  whether  or  not 
limitations  should  be  imposed  on  the 
ability  of  a  company  engaged  in  any  of 
the  above  activities  to  acquire  an 
insured  bank. 

As  the  FDIC  stated  in  the 
supplementary  information  to  the 
Advance  Notice  of  Proposed 
Rulemaking,  the  clear  separation  which 
existed  in  the  past  between  the  product 
lines  of  banks,  thrifts,  and  other  types  of 
financial  companies  and  commercial 
firms  ifi  becoming  blurred.  The 


environment  in  which  banks  function 
today  is  rapidly  changing,  i.e.  the 
traditional  boundaries  distinguishing 
"banking"  from  other  "financial 
services"  and  from  "commerce"  are 
beginning  to  erode  with  the  ever- 
increasing  number  of  cross-industry 
acquisitions,  expansion  by  banks  into 
new  product  markets,  and  changes  in 
state  law  authorizing  banks  to  engage 
directly,  or  indirectly  through 
subsidiaries,  in  activities  heretofore 
open  to  banks  only  in  limited  instances. 
In  addition,  a  wide  array  of  commercial 
enterprises  are  affiliated  with  banks  as 
a  result  of  the  so-called  loophole  in  the 
Bank  Holding  Company  Act  that  permits 
the  phenomenon  of  the  nonbank  bank. 
As  banking  powers  are  expanded  by 
state  legislatures,  or  powers  previously 
conferred  but  not  exercised  are 
activated,  the  FDIC  has  both  the 
responsibility  and  authority  to  carefully 
weigh  these  developments  in  its 
capacity  as  a  supervisor  of  insured 
nonmember  banks  and  the  insurer  of 
much  of  the  nation's  banking  system. 

As  the  FDIC  indicated  in  that  notice, 
the  FDIC  is  firmly  committed  to  a  dual 
banking  system  and  is  mindful  of  the 
issues  raised  by  any  effort  by  a  federal 
agency  to  review  the  propriety  of  banks 
engaging  in  activities  authorized  by  their 
state  chartering  authorities  or  their 
primary  federal  regulatory  agencies.  At 
the  same  time,  the  FDIC  must  fulfill  its 
obligation  to  monitor  market  place 
developments  and  changes  in  state  law 
in  order  to  assess  the  potential  impact  of 
such  changes  on  bank  safety  and 
soundness  and  on  the  nation's  deposit 
insurance  system.  While  the  FDIC 
strongly  supports  expansion  of  bank 
powers  that  would  allow  banks  to 
develop  new  sources  of  income  to  offset 
the  costs  of  liability  deregulation,  the 
FDIC  cannot  ignore  the  possibility  that 
such  expansion  may  increase  the  risk  to 
the  deposit  insurance  system. 

The  Advance  Notice  of  Proposed 
Rulemaking  was  published  for  a  60-day 
comment  period  which  closed  on 
November  14, 1963.  A  total  of  155 
comments  (including  comments  received 
after  November  14, 1983)  were  received 
and  considered  by  the  FDIC.  The 
comments  were  distributed  among  the 
following:  86  comments  from  banks  and/ 
or  banking  trade  associations;  6 
comments  from  savings  and  loans  and/ 
or  savijigs  and  loan  trade  associations; 
24  comments  from  insurance  agents 


(202)  632-4964. 


Technician. 


MLUNQ  CODE  (ril-OI-M 


Federal  Register  /  Vol.  49.  No.  241  /  Thursday.  December  13.  19B4  /  Proposed  Rules 


48553 


and/or  insurazKe  trade  aMOciations;  4 
comments  from  travel  agencies  or  travel 
agency  trade  associations:  1  comment 
from  an  EDP  association;  12  comments 
from  realtors  or  real  estate  trade 
associations;  10  comments  from  state 
officials  and/or  state  bank  supervisory 
agencies:  6  comments  £rom  "others", 
including  the  Antitrust  Division  of  the 
United  States  Department  of  Justice.  La 
addition  to  reviewing  the  above 
comments,  FDIC  considered  the 
testimony  of  various  individuals  and 
organizations  that  was  given  in  March. 
1984  before  the  Senate  Committee  on 
Banking,  Housing,  and  Urban  Affairs  on 
S.  2181,  "The  Financial  Services 
Competitive  Equity  Act"  and  S.  2134. 
"The  Depository  Institutions  Holding 
Company  Act  Amendments  of  1983". 

Overall  Summary  of  ComoMots 

The  majority  of  the  comments  briefly 
responded  to  some  or  all  of  the  sixteen 
specific  questions  posed  in  the  Advance 
Notice  of  Proposed  Rulemaking.  Most. 
however,  did  not  elaborate  as  to  any 
one  particular  activity  referenced  in  the 
notice.  The  following  is  a  capsule 
summary  of  the  comments  which 
responded  on  a  per  question  basis: 

Question  1 — If  insured  banks  enter 
into  expanded  activities,  existing 
safeguards  against  conflicts  of  interest 
that  could  arise  are  adequate  (27); 
existing  safeguards  are  not  adequate  (4). 

Question  2 — FDIC  should  impose  a 
disclosure  requirement  as  to  conflicts  of 
interest  (29);  should  not  do  so  (5). 

Question  3 — FDIC  should  permit  dual 
employment  relationships  (20);  should 
not  permit  dual  employment 
relationships  (7). 

Question  4 — There  will  be  problems  of 
overlapping  regulation  if  banks  enter 
into  expanded  activities  (5);  these 
problems  would  be  aggravated  if  the 
activity  is  conducted  in-house  (3); 
regulatory  di^erences  will  lead  to 
competitive  inequalities  (2). 

Question  5 — The  subject  activities 
should  be  conducted  in  separate 
subsidiaries  (11);  the  activities  are  not 
necessarily  safer  if  conducted  in  a 
subsidiary  (8);  whether  or  not  the 
activities  should  be  placed  in-house  or 
in  a  subsidiary  depends  upon  the 
activity  in  question  (6);  insurance 
underwriting  activities  should  be 
conducted  in  a  subsidiary  (4);  real  estate 
underwriting  should  be  conducted  in  a 
subsidiary  (4);  there  is  no  necessity  for 
(he  activities  to  be  conducted  in  a 
subsidiary  i.e.,  banks  should  be  able  to 
conduct  any  of  the  activities  in-house 
(6);  banks  should  be  able  to  do  real 
estate  brokerage  in-house  (9);  banks 
should  be  able  do  real  estate 
underwriting  in-house  (4);  banks  shold 


be  able  to  do  insurance  brokerage  in- 
house  (11);  banks  should  be  aUe  to  do 
insurance  underwriting  in-house  (3). 

Question  6 — There  are  fundamental 
differences  between  banks  and 
companies  that  engage  in  the  subject 
activities  (4);  there  are  no  such 
fundamental  diffferences  that  require 
the  subject  activities  to  be  cooducted  in 
a  subsidiary  (13);  there  is  no  significant 
difference  between  benking  and  data 
processing  and  banking  and  travel 
agency  services  that  would  warrant 
precluding  these  activities  to  banks  (11): 
there  are  significant  differences  between 
banking  and  insurance  (4):  no  such 
differences  exist  (1);  there  are  significant 
differences  between  banking  and  real 
estate  (2);  there  are  no  such  significant 
differences  (1). 

Question  7 — Section  23A  type 
restrictions  should  be  imposed  on  bank 
subsidiaries  (9):  any  sudi  restriction 
should  be  left  to  the  states  and  not  be 
imposed  by  the  FDIC  (3);  no  such 
restrictions  should  be  imposed  (15);  such 
restrictions  are  appropriate  in  some 
cases  (3). 

Question  8 — A  bank's  investment  in  a 
subsidiary  conducting  such  activities 
should  be  limited  (14);  should  be  limited 
in  accordance  with  the  activity  (2); 
should  not  be  limited  (13);  any  such 
limitation  should  be  left  to  the  states  (1). 

Question  9 — A  bank's  investment  in  a 
subsidiary  that  conducts  such  activities 
should  be  considered  a  part  of  the 
bank's  regulatory  capital  (15);  shoukJ  not 
be  included  in  the  bank's  regulatory 
capital  (9):  the  decision  to  include  or 
exclude  the  investment  from  the  bank's 
capital  should  depend  upon  the  activity 
involved  (2). 

Question  10— If  the  FDIC  requires  that 
an  activity  be  conducted  by  a  separate, 
adequately  capitalized  subsidiary,  the 
FDIC  should  define  what  constitutes 
adequate  capital  (11);  FDIC  should  not 
define  adequate  capital  (16);  should 
leave  the  definition  to  the  states  (1); 
should  define  adequate  capital  if  the 
industry  in  question  does  not  itself 
establish  capital  requirements  (1). 

Question  11 — FDIC  should  impose  a 
prior  approval  requirement  before  an 
insured  bank  can  directly  engage  in  any 
such  activity  or  establish  a  subsidiary  to 
do  so  (8);  should  not  impose  a  prior 
approval  requirement  (22). 

Question  12 — Rather  than  an  approval 
requirement  the  FDKD  should  simply 
require  notice  (29);  should  not  require 
prior  notice  (1). 

Question  13 — There  should  be  no 
limitation  on  bank  entry  based  upon 
bank  size,  camel  rating,  etc.  (16);  such  a 
limitation  is  approoriate  depending  upon 
the  bank's  size  and  rating  (5):  depending 


upon  size  only  (1):  depending  upon 
rating  only  (6). 
Qaestion  14 — Entry  into  the  activities 

in  question  should  be  considered  a 
change  in  character  of  the  bank  (2): 
should  not  be  considered  a  change  in 
character  of  the  bank  (16). 

Question  15 — FDIC  should  consider 
the  initiation  of  such  activities  as 
inconsistent  with  Federal  deposit 
insurance  (1);  consistent  with  Federal 
deposit  insurance  (18). 

Question  16 — ^The  existing  antitrust 
laws  are  adequate  to  address  any 
concerns  arising  from  bank  entry  into 
such  activities  (17);  are  not  adequate  (2): 
bank  entry  into  these  areas  should  be 
limited  to  de  novo  entry  (1);  should  not 
be  limited  to  de  novo  entry  (11). 

In  addition  to  the  above,  the  FDIC 
received  comments  generally  as  followr 
20  comments  against  FDIC  adopting  any 
guidetines  or  regulations;  8  comments 
for  action  of  FDIC's  part;  7  conunents 
indicating  that  the  states  rather  thui  the 
FDIC  should  act;  9  comments  urging  the 
FDIC  not  to  place  any  limitation  on  the 
ownership  of  an  insured  bank  by  a 
company  engaged  in  any  of  the  listed 
activities;  5  comments  indicating  that 
such  a  limitation  should  be  imposed:  1 
comment  indicating  that  any  such 
restriction  should  come  from  Congress 
and  not  FDIC  25  commenU  urging  FDIC 
to  adopt  a  liberal  stance  that  would 
permit  banks  to  compete  with  nonbank 
firms  and  give  banks  added  earning 
sources;  and  10  comments  totally 
opposed  to  bank  entry  into  nonbanking 
activities.  The  Antitrust  Division  of  the 
Department  of  Justice  commented  at 
length  that  there  is  Httle  baisis  for 
concern  that  bank  entry  into  any  of  the 
areas  under  consideration  will  cause 
excessive  concentration  or  incredSed 
anti-competitive  tying.  The  comment 
further  opined  the  existing  antitrust  laws 
are  sufficient  to  prevent  any  particular 
entry  from  lessening  competition. 

Virtually  none  of  the  conunents 
responded  to  the  request  for  assistance 
in  distinguishing  between  banking  and 
commerce.  Several  comments  urged, 
however,  that  FDIC  act  to  maintain  the 
separation  between  the  two.  Courier. 
leasing,  and  management  consultant 
services  were  identified  in  the  notice  as 
examples  of  "other  financially  related  ' 
services."  No  other  services  were 
identified  by  the  comments  as 
additional  examples  of  financially 
related  services.  Courier  services  were 
favored  by  3  comments;  leasing  by  2: 
management  consulting  by  3  comments, 
one  of  which  indicated  that  guidehnes 
might  be  advisable:  and  1  comment 
opposed  bank  entry  into  management 
consulting.  No  comments  were  received 


restrictions  on  insured  banks  that 


firms  ts  becoming  blurred.  The 


24  comments  from  insurance  agents 
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in  response  to  the  request  for  assistance 
in  defining  what  constitutes  the 
financial  services  industry,  i.e..  "what 
standards  should  be  used  to 
differentiate  between  commercial 
banking,  other  financial  services,  and 
commerce  in  today's  changing 
environment." 

Comments  Addressing  Insurance 
Activides 

The  FDIC  received  a  total  of  29 
comments  that  solely  addressed 
whether  insured  banks  should  be 
permitted  to  directly  or  indirectly 
engage  in  insurance  activities.  The 
majority  of  those  addressing  this  issue 
were  insurance  agents,  insurance  trade 
associations,  or  insurance  companies. 
The  comments  in  this  group  were 
overwhelmingly  opposed  to  bank  entry 
into  insurance  activities  for  the 
following  reasons:  Bank  entry  will  lead 
to  express  and  implicit  tying 
arrangements,  will  give  banks  an  unfair 
--competitive  advantage,  will  lead  to 
economic  concentration,  will  present 
regulatory  conflicts,  and  will  adversely 
affect  banks  as  insurance  activities  are 
inherently  risky.  Although  most  of  the 
comments  in  the  overall  group  came 
from  the  insurance  industry,  some  banks 
did  express  the  same  concerns.  Other 
comments,  however,  supported  bank 
participation  in  insurance  activities.  For 
example,  several  banks  stated  that  they 
have  engaged  in  insurance  activities  for 
a  number  of  years  and  that  these 
activities  do  not  pose  safety  and 
soundness  problems. 

Comments  Addressing  Real  Estate 
Activities 

Relatively  few  comments  were 
received  that  specifically  addressed 
bank  entry  into  real  estate  activities. 
The  comments  were  for  the  most  part 
opposed  to  bank  entry  into  real  estate 
underwriting  or  brokerage  for  the 
following  reasons:  Banks  will  have  an 
unfair  competitive  advantage,  bank 
entry  will  lead  to  economic 
concentration,  banks  will  engage  in 
unlawful  tying  arrangements,  real  estate 
activities  can  require  sizable 
investments  and  profits  are  speculative, 
and  bank  entry  into  real  estate 
underwriting  or  brokerage  will 
necessarily  lead  to  conflicts  of  interest 
that  will  harm  consumers.  Several 
comments  indicated  a  concern  that  if 
banks  are  permitted  to  enter  the  real 
estate  brokerage  area  they  might  use 
their  mortgage  portfolios  as  soliciting 
tools.  The  FDIC  received  several 
comments  from  banks  indicating  that 
they  have  engaged  in  real  estate 
brokerage  for  a  number  of  years  without 


evidence  of  any  tying  abuse  or  safety 
and  soundness  problems. 

Comments  Addressing  Electronic  Data 
Processing  Services 

FDIC  received  one  lengthy  comment 
addressing  banks  providing  electronic 
data  processing  service.  The  comment 
indicated  that  certain  abuses  might  arise 
if  a  bank,  its  subsidiary,  a  bank  holding 
company,  or  any  of  its  subsidiaries 
offers  EDP  services.  The  following 
restrictions  were  suggested  to  address 
those  potential  abuses:  (1)  Prohibit 
banks  from  advising  borrowers  of  the 
availability  of  EDP  services  from  the 
bank  or  from  an  affiliate  or  subsidiary  of 
the  bank  unless  specific  inquiry  is  made: 
(2)  prohibit  bank  employees  from 
receiving  additional  compensation  if  a 
customer  utilizes  the  EDP  services  of  the 
bank,  its  affiliate,  or  its  subsidiary;  (3) 
prohibit  the  bank  from  making  its 
customer  list  available  to  the  EDP 
subsidiary  or  affiliate;  and  (4)  require 
the  bank  to  price  its  EDP  services  on  an 
explicit  fee  basis  as  well  as  structure  the 
EDP  department  as  an  individual  profit 
center. 

Comments  Addressing  Travel  Agency 
Activities 

Very  few  comments  were  received 
that  specifically  addressed  bank  entry 
into  the  travel  agency  business.  One 
comment  did  indicate  that  as  of  1974,  24 
states  permitted  banks  to  offer  travel 
agency  services.  One  comment  opposed 
to  bank  entry  into  the  travel  agency 
business  indicated  that  bank  entry  is  not 
proper,  will  give  banks  an  unfair 
competitive  advantage,  that  existing 
antitrust  laws  are  insufficient 
safeguards,  and  that  regulatory  conflicts 
could  arise. 

Discussion  of  Proposed  Regulation 

After  fully  considering  the  above,  the 
FDIC  has  determined  to  propose  a 
regulation  that:  (1)  I*rohibits  any  insured 
bank  from  directly  engaging  in  the 
following:  underwriting  insurance 
(excluding  credit  life  insurance); 
underwriting  or  developing  real  estate; 
engaging  in  reinsurance;  insuring, 
guaranteeing  or  certifying  title  to  real 
estate;  guaranteeing  or  becoming  surety 
upon  tjie  obligations  of  others:  insuring 
the  fidelity  of  others;  or  engaging  in  a 
surety  business,  (2)  requires  that  any 
subsidiary  of  an  insured  bank  that 
conducts  any  of  the  above  activities  be 
a  bona  fide  subsidiary.  (3)  requires 
notice  to  FDIC  of  intent  to  invest  in  any 
such  subsidiary,  (4)  places  certain 
restrictions  on  the  affiliation  of  an 
insured  bank  with  a  company  that 
engages  in  any  of  the  above  activities, 
(5)  places  certain  restrictions  on 


extensions  of  credit  and  other 
transactions  between  insured  banks  and 
their  subsidiaries  or  affiliates  that 
engage  in  any  of  the  above  activities,  (6) 
requires  any  insured  bank  that  _ 

established  or  acquired  a  subsidiary  or 
became  affiliated  with  a  company  that 
engages  in  these  activities  prior  to  the 
effective  date  of  the  regulation  to 
conform  to  the  regulation  within  one 
year,  (7)  requires  any  insured  bank  that 
as  of  the  effective  date  of  the  regulation 
is  directly  engaging  in  any  of  these 
activities  to  conform  to  the  regulation 
within  two  years,  (8)  places  certain 
restrictions  on  insured  banks  that 
provide  EDP  services  to  persons  or 
companies  other  than  banks,  or  act  as 
agent  or  broker  for  insurance,  real 
estate,  securities,  or  travel  services. 

The  requirements  and  restrictions  of 
the  proposed  regulation  are  discussed 
more  fully  below.  Specific  comments  are 
summarized  where  relevant  to  an 
explanation  of  the  proposed  regulation. 
In  developing  the  proposal,  the  FDIC 
identified  certain  alternative  approaches 
to  several  issues.  Where  this  is  the  case, 
the  alternatives  are  set  forth  along  with 
a  specific  request  for  comment  in  regard 
thereto. 

7.  Activities  Required  To  Be  in 
Subsidiary 

Section  332.3(a}  of  the  proposed 
regulation  prohibits  an  insured  bank 
from  conducting  certain  activities  other 
than  through  a  bona  fide  subsidiary. 
(The  definition  of  bona  fide  subsidiary  is 
discussed  in  paragraph  *2  below.)  The 
restricted  activities  are:  (1)  Underwriting 
casualty  insurance,  properly  insurance, 
life  insurance  (other  than  credit  life 
insurance],  annuity  contracts,  mortgage 
guarantee  insurance,  or  any  other  type 
of  insurance,  (2)  reinsurance,  (3)  real 
estate  development,  real  estate 
syndication,  real  estate  equity 
participation,  or  any  other  form  of  real 
estate  underwriting.  (4)  insuring, 
guaranteeing,  or  certifying  title  to  real 
estate,  (5)  with  certain  limited 
exceptions,  guaranteeing  or  becoming 
surety  upon  the  obligations  of  others,  (6) 
insuring  the  fidelity  of  others,  and  (7) 
conducting  a  surety  business.  Insured 
banks  are  also  specifically  prohibited 
under  §  332.3(b)  of  the  proposed 
regulation  from  establishing  or  acquiring 
a  subsidiary  that  engages  in  any  of  the 
above  activities  if  to  do  so  would 
contravene  an  outstanding  order  of  the 
FDIC,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Office  of 
the  Comptroller  of  the  Currency,  or  the 
Federal  Home  Loan  Bank  Board  or  any 
agreement  entered  into  between  the 
insured  bank  and  any  such  agency. 
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Insured  nonmember  banks  are 
presently  prohibited,  with  certain 
limited  exceptions  continued  in  the 
proposal,  from  directly  exercising  the 
last  four  powers  listed  above.  See  Part 
332  of  the  FDIC's  current  regulations. 
The  proposal  would  therefore  extend  to 
national  and  state  member  banks  a 
regulatory  provision  to  which  insured 
nonmember  banks  are  already  subject. 
This  aspect  of  the  proposal  would  not 
substantively  affect  insured  nonmember 
banks  insofar  as  the  restriction  on 
directly  engaging  in  such  activities  is 
concerned. 

Section  332.3(b)  of  the  proposal 
contains  an  exception  from  the  bona 
fide  subsidiary  requirements  of  the 
regulation  with  respect  to  the  conduct  of 
any  activity  which  has  been  specifically 
authorized  for  national  banks  under 
federal  law.  This  exception  would  apply 
in  situations  where  Congress  has 
specifically  authorized  national  banks  to 
engage  in  certain  activities  by  statute,  as 
well  as  in  situations  where  the 
Comptroller  of  the  Currency,  acting  by 
regulation  or  interpretation  under 
federal  law,  has  specifically  authorized 
national  banks  to  conduct  those 
activities. 

For  example,  if  Congress  specifically 
authorizes  national  banks  to  conduct 
insurance  underwriting  (or  any  other 
activity  described  in  §332.3(a)  of  the 
proposed  regulation)  either  directly  or  in 
an  operating  subsidiary,  an  insured 
bank  would  not  be  prohibited  under  the 
regulation  from  conducting  insurance 
underwriting  in-house  or  in  a  subsidiary. 
Furthermore,  any  insurance 
underwriting  subsidiary  of  an  insured 
bank  would  not  need  to  meet  the  criteria 
for  a  bona  fide  subsidiary.  Additionally, 
as  provided  by  §  332.9  of  the  proposal, 
an  insured  bank  could  acquire  or 
establish  an  insurance  underwriting 
subsidiary  without  giving  the  FDIC  prior 
notice  and  the  subsidiary  would  not  be 
subject  to  the  lending  and  other 
restrictions  found  in  §  332.7.  Finally,  the 
insured  bank's  investment  in  the 
insurance  underwriting  subsidiary 
would  not  be  excluded  from  the  bank's 
capital. 

State  chartered  insured  banks  and 
federal  savings  banks  insured  by  the 
FDIC  would  still  of  course  need  to  be 
authorized  by  their  chartering  authority 
to  engage  in  the  activity  in  order  to  take 
advantage  of  the  exceptions  in  {  332.3(b) 
and  S332.9.  The  FDIC  has  tentatively 
determined  that  these  exceptions  are 
appropriate  inasmuch  as  Congress,  or 
the  Comptroller  of  the  Currency  acting 
by  means  of  a  lawful  regulation  or 
interpretation  of  federal  law,  must 
determine  that  the  conduct  of  the 


activity  in  question  is  appropriate  for 
national  banks. 

The  proposed  regulation  does  not 
prohibit  an  insured  bank  from 
guaranteeing  or  becoming  surety  upon 
the  obligations  of  others  as  provided  for 
in  §347.3(c)(l)  of  FDIC's  regulations 
pertaining  to  foreign  banks  nor  does  the 
prohibition  extend  to  acceptances, 
endorsements,  or  letters  of  credit  made 
or  issued  in  the  usual  course  of  the 
banking  business.  Also  exempted  from 
the  prohibition  is  guaranteeing  or 
becoming  surety  as  permitted  by 
|§  7.7010,  7.7012,  7.7015,  and  7.7016  of 
the  Comptroller  of  the  Currency's 
regulations  (12  CFR  7.7010.  7.7012, 
7.7015,  7.7016).  (On  August  24, 1984  the 
FDIC  proposed  for  comment  an 
amendment  to  Part  332  of  FDIC's 
regulations  that  would  exempt  check 
guaranty  card  programs  from  the 
prohibition  on  guaranteeing  or  becoming 
surety  on  the  obligations  of  others  (49 
FR  33690).  It  is  FDIC's  intent  to 
incorporate  that  exception  in  Part  332  as 
revised  by  this  rulemaking  should  FDIC 
determine  to  go  forward  with  that 
exception.) 

Placement  of  insurance  underwriting, 
real  estate  development,  and 
reinsurance  activities  in  a  subsidiary  or 
affiliate  will:  (1)  Help  to  avoid 
regulatory  overlap  with  existing  law 
governing  the  insurance  and  real  estate 
industries,  (2)  help  insulate  the  insured 
bank  from  any  potential  risk,  and  (3) 
make  examination  of  these  activities 
easier  inasmuch  as  the  activities  will  be 
operationally  separate  from  the  insured 
bank  (FDIC  has  the  authority  under 
section  10  of  the  Federal  Deposit 
Insurance  Act,  12  U.S.C  1820(b).  to 
examine  the  affairs  of  any  affiliate  or 
subsidiary  of  an  insured  bank  to 
disclose  fully  the  relations  between  the 
bank  and  its  affiliate  and  subsidiary  and 
the  effect  on  such  relations  upon  the 
insured  bank). 

In  regard  to  protecting  insured  banks 
from  risk,  FDIC  received  comments  from 
representatives  of  the  insurance  and 
real  estate  industries  that,  among  other 
things,  argued  that  insurance  and  real 
estate  underwriting  pose  inherent  risks 
to  which  banks  should  not  be  exposed. 
The  FDIC  also  received  comments, 
however,  opining  that  the  activities 
under  review  by  the  FDIC  are  not  more 
risky  than  any  traditional  banking 
activity  nor  beyond  the  expertise  of 
bankers,  i.e.,  banks  that  do  commercial 
lending  possess  most  of  the  skills 
necessary  to  engage  in  real  estate  equity 
investment  and  the  risk  assessment  one 
undertakes  in  doing  commercial  lending 
is  much  the  same  as  the  risk  assessment 
undertaken  in  the  property  and  casualty 


insurance  industries.  In  particular,  the 
comment  of  the  Antitrust  Division  of  the 
United  States  Department  of  Justice 
stated  that  the  activities  are  not 
substantially  riskier  than  traditional 
banking  activities.  The  comment  went 
on  to  point  out,  however,  that  real  estate 
and  insurance  underwriting  are 
probably  the  riskiest  of  the  activities 
dealt  with  by  the  notice.  Nonetheless, 
indicated  the  Justice  Department,  bank 
safety  and  soundness  could  be  protected 
by  two  methods:  (1)  Structural 
restrictions,  and  (2)  limiting  a  bank's 
investment. 

The  FDIC  is  preliminarily  of  the 
opinion,  after  studying  the  available 
information,  that  insurance  underwriting 
is  not  inherently  unsafe  and  unsound  in 
all  instances.  If  the  operation  is  properly 
managed  by  experienced  personnel, 
underwriting  can  round  out  a  bank's 
income  producing  services.  The  FDIC 
acknowledges  that  insurance 
underwriting  is  a  capital  and  skill 
intensive  industry  that  could  pose 
substantive  risks  to  safety  and 
soundness  and  that  certain  types  of 
insurance  may  require  skills  less  likely 
to  be  currently  possessed  by  bankers. 
The  FDIC  does  not  feel,  however,  that 
the  presence  of  some  risk  warrants 
precluding  insured  banks  from  indirectly 
entering  this  area  and  taking  advantage 
of  expanded  income  sources.  In  sum,  the 
agency  believes  that  the  risks  can  be 
adequately  addressed  by  proper 
regulation  and  supervision. 

The  FDIC  has  preliminarily  reached 
the  same  conclusion  with  respect  to  real 
estate  underwriting  and  real  estate 
development  (the  two  terms  are 
intended  to  be  interchangeable).  Real 
estate  underwriting  and  development  do 
present  certain  risks  (real  estate  is  not  a 
liquid  asset  and  the  market  is  cyclical  in 
nature).  The  activity  would  seem, 
however,  to  involve  many  of  the  same 
skills  needed  by  banks  for  the 
successful  conduct  of  real  estate 
development  financing.  What  is  more, 
real  estate  activities  can  provide  banks 
the  opportunity  for  added  income. 
Agaiiu  the  risks  can  be  adequately 
controlled  or  offset 

The  FDIC  invites  comments  on 
whether  or  not  the  terms  real  estate 
underwriting,  real  estate  development, 
real  estate  equity  participation,  and  real 
estate  syndication  should  be  defined 
and  if  so  how.  The  FDIC  is  also         _^ 
interested  in  receiving  comments      ^ 
addressing  whether  or  not  the  list  of 
activities  required  to  be  in  a  bona  fide 
subsidiary  should  be  expanded  or.  in  the 
alternative,  whether  certain  enumerated 
activities  should  be  deleted  entirely  or 
deleted  under  certain  circumstances. 
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2.  Bona  Fide  Subsidiary 

The  proposed  regulation  defines  the 
term  "bona  fide  subsidiary"  to  mean  a 
subsidiary  of  an  insured  bank  that  at  a 
minimum:  (1)  Is  adequately  capitalized: 
(2)  is  physically  separate  and  distinct  in 
its  operation  from  the  operation  of  the 
bank,  such  physical  separation  being 
achieved  at  a  minimum  by  separate 
ofTices  clearly  demarcated  as  belonging 
to  the  subsidiary,  access  to  which  is 
through  a  separate  entrance  from  that 
used  for  the  insured  bank  except  that 
the  bank's  and  subsidiary's  offices  may 
be  accessed  through  a  common  outer 
lobby  or  common  corridor.  (3)  does  not 
share  a  common  name  or  logo  with  the 
bank;  (4)  maintains  separate  accounting 
and  other  corporate  records;  (5) 
observes  separate  formalities  such  as 
separate  board  of  directors'  meetings: 
(6)  maintains  separate  employees  who 
are  compensated  by  the  subsidiary;  (7) 
shares  no  common  officers  with  the 
bank;  (8)  a  majority  of  its  board  of 
directors  is  composed  of  persons  who 
are  meithet-  directors  nor  officers  of  the 
bank:  and  (9)  conducts  business 
pursuant  to  independent  policies  and 
procedures  designed  to  inform 
customers  and  prospective  customers  of 
the  subsidiary  that  the  subsidiary  is  a 
separate  organization  from  the  bank  and 
that  investments  recommended,  offered 
or  sold  by  the  subsidiary  are  not  bank 
deposits,  are  not  insured  by  the  FDIC, 
and  are  not  guaranteed  by  the  bank  nor 
are  any  undertakings  on  the  part  of  the 
subsidiary  otherwise  undertakings  or 
obligations  of  the  bank. 

It  is  FDIC's  intent  by  so  defining  bona 
fide  subsidiary  to  assure  that  any 
subsidiary  of  an  insured  bank  that 
engages  in  underwriting,  or  other 
activities  subject  to  the  restrictions  of 
S  332.3(a).  is  an  independent,  well- 
managed,  financially  viable  corporate 
entity  whose  operation  will  not  pose  a 
threat  to  the  bank  and  whose 
obligations  and  liabilities,  as  well  as 
whose  products  or  ser\'ices  offered  to 
the  public,  will  be  perceived  by  the 
public  to  be  its  own  and  not  those  of  the 
bank.  The  criteria  necessary  for  a  bona 
fide  subsidiary  are  discussed  more  fully 
below. 

(a)  Adequate  Capital 

The  presence  of  adequate  capital  is 
typically  viewed  as  a  central  issue  by  a 
court  when  assessing  whether  or  not  a 
parent  will  be  held  liable  for  the 
obligations  and  acts  of  its  subsidiary. 
Adequate  capital  is  also  very  important 
from  a  safety  and  soundness  point  of 
view  in  the  FDIC's  perspective,  as  a 
parent  bank  is  less  likely  to  be  harmed  if 
the  subsidiary  has  adequate  capital. 


Adequate  capital  will  enable  the 
subsidiary  to  itself  absorb  losses  as  well 
as  liabilities  arising  from  its  operation 
without  having  to  look  to  its  parent. 

The  FDIC  has  not  proposed  a 
definition  of  adequate  capital  but  will 
look  rather  to  industry  standards.  The 
insurance  industry,  for  example,  is 
highly  regulated  and  has  established 
capital  requirements  usually  set  by  state 
statute.  Although  the  real  estate 
industry  is  for  the  most  part  unregulated 
in  comparison  with  the  insurance 
industry,  industry  standards  should  be 
identifiable.  The  FDIC  still  intends, 
however,  to  reserve  the  option  of 
requiring  that  the  subsidiary  have 
capital  over  and  above  any  such 
industry  standard  if  the  FDIC  at  any 
time  finds  such  requirement  to  be 
warranted.  It  is  the  FDIC's  intention  to 
make  this  determination  during  the 
"notice"  period  (see  9  332.5  of  the 
proposal)  and  to  inform  the  bank 
whether,  in  FDIC's  opinion,  the  capital 
position  of  the  subsidiary  is  adequate.  It 
is  the  FDIC's  belief  that  such  a  flexible 
approach  will  better  serve  the  FDIC's 
supervisory  interest  of  ensuring  the 
safety  and  soundness  of  insured  banks 
and  that  it  will  also  avoid  undue  conflict 
with  existing  regulatory  and  supervisory 
systems  governing  the  insurance  and 
real  estate  industries.  The  adequacy  of  a 
subsidiary's  capital  will  thereafter  be 
reviewed  on  an  ongoing  basis  as  a  part 
of  the  regulatory  process. 

(b)  Physical  Separation 

The  proposed  regulation  would  permit 
an  underwriting  subsidiary  of  an  insured 
bank  to  operate  out  of  an  office  within  a 
branch  of  an  insured  bank  so  long  as  the 
office  is  clearly  demarcated  as 
belonging  to  the  subsidiary,  and  the 
subsidiary's  office  has  a  separate 
entrance  from  that  used  by  the  insured 
bank.  The  bank's  and  subsidiary's 
offices  may  be  accessed,  however, 
through  a  common  outer  lobby  or 
common  corridor.  The  FDIC  will  require 
that  insured  banks,  when  formulating 
plans  to  establish  or  acquire 
underwriting  subsidiaries,  to  plan  to 
locate  their  o^ces  so  as  to  allow  for 
separate  entrances.  Any  insured  bank 
that  presently  has  an  underwriting 
subsidiary  located  within  a  branch  of 
the  bank  would  be  required  to  establish 
a  separate,  clearly  identified  office  for 
the  subsidiary  and  make  whatever 
changes  are  necessary  to  allow  for  a 
separate  entrance  from  the  bank  except 
for  a  common  outer  lobby  of  common 
corridor. 

(c)  Common  Name  or  Logo 

The  regulation  as  proposed  would 
prohibit  an  insured  bank  and  its 


underwriting  or  other  subsidiary  subject 
to  the  restrictions  of  the  regulation  from 
using  a  common  name  or  logo.  The  FDIC 
is  proposing  this  restriction  as  name 
identification  is  a  factor  used  by  the 
courts  in  deciding  whether  to  pierce  the 
corporate  veil,  is  a  factor  in  public 
identification  of  the  subsidiary's 
operation  with  the  parent  bank,  plays  a 
role  in  any  public  misconception  as  to 
the  insured  status  of  investments  made 
through  the  subsidiary,  and  plays  a  role 
in  engendering  an  expectation  that  the 
bank  is  liable  for  the  obligations  of  the 
subsidiary.  Additionally,  an  insured 
bank  may  be  reluctant  to  allow  its 
subsidiary  to  fail  if  that  subsidiary 
carries  the  bank's  name. 

The  proposed  regulation  specifically 
indicates  that  the  above  restriction  does 
not  preclude  a  bank  from  advertising 
and/or  otherwise  disclosing  the 
relationship  between  its  subsidiary  and 
itself.  For  example,  bank  X  may 
advertise  the  real  estate  services  of  its 
real  estate  development  subsidiary,  Y 
company,  and  denote  Y  company  as  a 
subsidiary  of  bank  X.  In  this  way,  a 
bank  may  still  obtain  some  benefits  of 
name  recognition  but  the  public 
confusion  that  may  arise  if  the 
subsidiary  uses  a  common  name 
(especially  if  that  subsidiary  operates 
out  of  the  bank's  branch)  is  lessened. 

(d)  Separate  Employee  Requirement 

The  proposed  regulation  requires  that 
the  subsidiary  maintain  separate 
employees  who  are  compensated  by  the 
subsidiary.  The  restriction  does  not,       ' 
however,  extend  to  the  use  by  the 
subsidiary  of  bank  employees  to 
perform  functions  which  do  not  directly 
involve  customer  contact  such  as 
accounting,  data  processing,  and 
recordkeeping,  so  long  as  the  bank  and 
the  subsidiary  contract  for  such  services 
on  an  arms-length  basis.  Although  the 
FDIC  acknowledges  that  a  separate 
employee  requirement  can  produce 
some  additional  costs  to  insured  banks, 
the  FDIC  anticipates  that  the  exception 
contained  in  the  proposed  regulation 
allowing  bank  employees  to  perform 
administrative,  noncuslomer  contact 
type  activities  will  reduce  any 
inefficiency  and  added  cost  that  might 
otherwise  be  produced  by  such  a 
requirement.  FDIC  is  proposing  the 
separate  employee  requirement  as  it  is 
felt  that  the  use  of  separate  employees 
in  customer  contact  positions  is  an 
extremely  important  factor  in 
maintaining  the  separate  corporate 
identity  of  the  subsidiary  and  the  bank. 
The  requirement  is  also  expected  to 
have  the  added  benefit  of  encouraging 


determine  that  the  conduct  of  the 


undertaken  in  the  pwtjperty  and  casualty       deleted  under  certain  circunistanr«»8. 
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banks  to  hire  experienced  personnel  to 
operate  the  subsidiary. 

(e)  Common  Officer/Director  Restriction 

The  proposed  regulation  requires  that 
the  subsidiary  and  insured  bank  share 
no  common  officers  and  that  a  majority 
of  the  board  of  directors  of  the 
subsidiary  be  composed  of  persons  who 
are  neither  directors  nor  officers  of  the 
bank.  These  restrictions  are  being 
proposed  in  order  to:  (1)  Ensure  that  the 
subsidiary  operates  independently  from 
the  parent  bank,  and  (2)  reduce  the 
likelihood  that  the  parent  bank  may  be 
held  accountable  for  the  obligations  and 
actions  of  its  subsidiary.  The  FDIC 
anticipates  that  these  restrictions  will 
help  to  ensure  that  the  subsidiary 
employs  experienced  managers, 
something  essential  to  a  well-managed 
insurance  and/or  real  estate 
underwriting  operation. 

J.  Investment  in  Subsidiary 

The  proposed  regulation  provides  that 
no  insured  bank  may  establish  or 
acquire  a  subsidiary  that  underwrites 
insurance  (excluding  credit  life 
insurance),  insures,  guarantees,  or 
certifies  title  to  real  estate,  or  engages  in 
any  form  of  real  estate  underwriting  or 
development  unless  the  bank's  capital 
(exclusive  of  its  direct  investment  in 
such  subsidiary  or  subsidiaries)  is 
adequate  as  defined  by  the  FDIC  for 
capital  adequacy  purposes  and. 
furthermore,  that  an  insured  bank's 
direct  investment  in  any  such  subsidiary 
will  not  be  counted  toward  the  bank's 
regulatory  capital.  The  exclusion  does 
not  apply,  however,  in  the  case  of  a 
subsidiary  that  exclusively  conducts 
activities  specifically  authorized  to 
national  banks  by  statute,  regulation  or 
interpretation  either  directly  or  in  an 
operating  subsidiary. 

This  provision  also  provides  the  FDIC 
with  an  enforcement  tool  to  help 
safeguard  the  safety  and  soundness  of 
the  insured  banks  that  enter  into  these 
activities  through  their  subsidiaries.  If, 
for  example,  the  FDIC  should  determine 
after  receiving  notice  under  S  332.5  that 
an  insured  bank's  capital  is  not 
adequate  after  making  the  necessary 
adjustments  entailed  by  this  paragraph, 
the  bank  could  be  subject  to 
enforcement  action  if  it  were  to  proceed 
with  the  acquieition  or  establishment  of 
the  subsidiary.  This  restriction  will 
serve  to  prevent  institutions  with 
marginal  capital  from  taking  on 
activities  that  could  pose  risks.  It  is 
FDIC's  opinion  that  the  automatic 
exclusion  of  the  bank's  investment  in  its 
subsidiary  from  the  bank's  capital  will 
provide  greater  assurance  that  the  bank 


and  the  subsidiary  are  independent, 
financially  viable  entities.    ' 

4.  Filing  of  Notice 

The  proposal  requires  that  an  insured 
bank  that  intends  to  acquire  or  establish 
a  subsidiary  that  engages  in  insurance 
underwriting  (excluding  credit  life 
insurance),  real  estate  underwriting, 
reinsurance,  or  insures,  guarantees,  or 
certifies  title  to  real  estate  file  notice  of 
intent  with  the  appropriate  FDIC 
regional  office  at  least  60  days  prior  to 
the  consummation  of  the  acquisition  or 
commencement  of  the  operation  of  the 
subsidiary,  whichever  is  earlier.  The 
bank  must  also  notify  the  FDIC  regional 
office  in  writing  within  10  days  after  the 
consummation  of  the  acquisition  or 
commencement  of  the  operation  of  the 
subsidiary,  whichever  is  earlier.  The  60- 
day  notice  requirement  may  be  waived 
in  FDIC's  discretion  where  such  notice 
is  impracticable,  for  example,  in  the 
case  of  a  purchase  and  assumption 
transaction  or  an  emergency  merger. 
The  notice  requirement  does  not  apply 
in  the  case  of  a  subsidiary  that 
exclusively  conducts  activities 
specifically  authorized  to  national  banks 
by  statute,  regulation,  or  interpretation 
either  directly  or  in  an  operating 
subsidiary. 

The  proposal  does  not  specify  the 
content  of  the  written  notice  of  intent. 
By  not  specifying  the  content  of  the 
notice,  the  FDIC  is  permitting  a  bank  to 
satisfy  the  notice  requirement  in  any 
way  it  finds  most  convenient.  It  is  the 
FDIC's  intent  to  use  the  notice  as  a  point 
of  reference  and  for  the  regional  office 
to  contact  the  insured  bank  seeking 
further  information  if  the  bank's 
condition  or  other  facts  warrant  a  closer 
review.  The  proposal  thus  requires  that 
the  notice  be  received  in  the  regional 
office  at  least  60  days  prior  to  the 
acquisition  or  commencement  of 
operation,  whichever  is  earlier. 
Although  the  notice  requirement  is  not 
an  approval  process,  the  FDIC  would 
not  be  precluded  from  intervening  in  the 
intended  acquisition  or  establishment  of 
the  subsidiary  if  such  intervention  was 
warranted,  for  example,  if  the 
subsidiary  would  not  appear  to  meet  the 
requirements  for  a  bona  fide  subsidiary 
or  any  details  of  the  planned  transaction 
(such  as  the  source  of  funding  for  the 
establishment  or  acquisition  of  the 
subsidiary)  present  any  supervisory 
concerns. 

The  proposed  regulation  does  not 
require  a  written  notice  when  a  bank 
becomes  affiliated  with  a  company  that 
engages  in  any  of  the  activities 
identified  in  S  332.3(a).  (Insured  bank 
affiliation  with  such  companies  is 
covered  by  S  332.6  of  the  proposal  and  is 


discussed  in  paragraph  »5  below.)  For 
the  most  part,  affiliation  with  a  company 
engaging  in  the  activities  here  under 
consideralion  wiU  arise  out  of  a  change 
in  bank  control  or  come  to  FDICs 
attention  when  a  bank  seeks  deposit 
insurance.  As  the  FDIC  will  become 
aware  of  the  affiliation  prior  to 
consummation  in  both  instances,  there 
is  no  need  to  create  an  additional  notice 
requirement. 

5.  Affiliation  With  Insurance 
Undeni'riter,  Real  Estate  Underwriter, 
or  Title  Company 

The  proposed  regulation  prohibits  an 
insured  bank  from  becoming  affiliated 
with  any  company  that:  (1)  Underwrites 
casualty  insurance,  property  insurance, 
life  insurance  (excluding  credit  life 
insurance),  annuity  contracts,  mortgage 
guarantee  insurance,  or  any  other  type 
of  insurance,  (2)  engages  in  reinsurance, 
(3)  engages  in  real  estate  development, 
real  estate  syndication,  real  estate 
equity  participation,  or  any  other  form 
of  real  estate  underwriting,  or  (4) 
insures,  guarantees,  or  certifies  title  to 
real  estate  unless:  (A)  The  affiliate  is 
physically  separate  and  distinct  in  its 
operation  from  the  operation  of  the 
bank,  such  physical  separation  being 
achieved  at  a  minimum  by  separate 
offices  clearly  demarcated  as  belonging 
to  the  affiliate,  access  to  which  is 
through  a  separate  entrance  from  that 
used  for  the  insured  bank  except  that 
the  bank's  and  affiliate's  offices  may  be 
accessed  through  a  common  outer  lobby 
or  common  corridor  (B)  the  bank  and 
affiliate  share  no  com..non  officers;  (C)  a 
majority  of  the  board  of  directors  of  the 
bank  is  composed  of  persons  who  are 
neither  officers  nor  directors  of  the 
affiliate:  (D)  any  employee  of  the 
affiliate  who  is  also  an  employee  of  the 
bank  does  not  conduct  activities  on 
behalf  of  the  affiliate  on  the  premises  of 
the  bank  that  involve  customer  contract; 
(E)  the  bank  and  affiliate  do  not  share  % 
common  name  or  logo:  and  (F)  the 
affiliate  conducts  business  pursuant  to 
independent  policies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  affiliate 
that  the  affiliate  is  a  separate 
organization  from  the  bank  and  that 
investments  recommended,  offered,  or 
sold  by  the  affiliate  are  not  bank 
deposits,  are  not  insured  by  the  FDIC, 
and  are  not  guaranteed  by  the  bank  nor 
are  any  undertakings  on  the  part  of  the 
affiliate  otherwise  undertakings  or 
obligations  of  the  bank. 

The  restrictions  of  this  provision  of 
the  proposal  are  substantially  the  same 
as  those  that  pertain  to  the 
qualifications  for  a  bona  fide  subsidiary. 


the  subsidiary  has  adequate  capital. 


prohibit  an  insured  bank  and  its 


have  the  added  benefit  of  encouraging 
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Again,  the  purpose  of  the  FDIC  in 
proposing  these  restrictions  is:  (1)  To 
protect  the  safety  snd  soundness  of 
insured  banks  by  requiring  that  the  bank 
be  operated  independently  and  in  a 
manner  consistent  with  safe  and  sound 
banking  practice,  and  (2)  to  protect  the 
deposit  insurance  fond  by  avoiding 
claims  against  the  bank  arising  out  of 
the  public's  misconception  as  to  the- 
entity  with  which  it  is  dealing.  In  view 
of  the  FDIC's  overall  goal  to  protect  the 
deposit  insurance  system,  the  FDIC  does 
not  feel  that  the  proposed  restrictions 
are  overly  burdensome.  The  FDIC  also 
doe*  not  fed  that  the  restrictions  wiU: 
(1)  Interfere  with  the  interna!  operations 
of  bank  afRliates.  (2)  disadvantage 
insured  banks  affiiiated  with  insurance 
and  real  estate  companies,  or  (3)  deprive 
such  banks  of  the  good  will  of  their 
afniiate's  name.  In  the  latter  regard,  the 
proposed  regulation  specifically 
indicates  that  the  insured  bank  is  not 
prohibited  from  advertising  or  otherwise 
disclosing  its  relationship  to  the  affiliate. 
(For  a  detailed  discussion  of  these 
restrictions  see  paragraph  No.  2  above 
discussing  the  definition  of  bona  fide 
subsidiary.) 

6.  Lending  Restrictions 

Section  332.7  of  the  proposed 
regulation  sets  forth  several  restrictions 
on  the  extent  to  which,  and  the  manner 
in  which,  an  insured  bank  may  deal  with 
its  subsidiary  or  affiliate  that  engages  in 
insurance  underwriting  (excluding  credit 
life  insurance),  real  estate  underwriting, 
reinsurance,  or  insures,  guarantees,  or 
certifies  title  to  real  estate.  If  the 
subsidiary  exclusively  conducts 
activities  that  are  specifically  authorized 
to  national  banks  by  statute,  regulation, 
'or  interpretation  either  directly  or  in  an 
operating  subsidiary,  the  restrictions  of 
S  332.7  are  inapplicable.  Those 
restrictions  are:  (1)  Any  extension  oif 
credit  by  an  insured  bank  to  such 
subsidiary  or  affiliate  may  not  exceed 
the  amount  limitations,  and  must  be  in 
accordance  with  the  restrictions  as  to 
collateral,  etc.,  imposed  on  "covered 
transactions"  by  section  23A  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c).  (2) 
any  extention  of  credit  by  an  insured 
bank  where  the  purpose  of  the  extension 
of  credit  is  to  acquire  any  interest  in  any 
real  estate  underwritten  by  the  bank's 
subsidiary  or  affihate  must  be  on  terms 
and  conditions  consistent  with  safe  and 
sound  banking  practice.  (3)  the 
aggregate  of  any  such  purpose  loans 
shall  not  exceed  10  percent  of  the 
insured  bank's  capital,  and  (4)  any 
extension  of  credit  by  an  insured  bank 
to  any  real  estate  development  in  which 
the  bank's  subsidiary  or  affiUate  has  an 
equity  interest  shall  not  exceed  the 


limits  to  any  one  borrower  established 
by  12  U.S.C.  84. 

The  above  proposed  restrictions  are 
designed  to  address  concerns  that  the 
FDIC  has  with  respect  to  abuse  of  an 
insured  bank's  credit  facilities.  The 
requirement  that  an  insured  bank  may 
not  make  loans  for  the  purpose  of 
acquiring  any  interest  in  real  estate 
underwritten  by  the  bank's  subsidiary  or 
affiliate  unless  the  loans  are  on  terms 
and  conditions  consistent  with  safe  and 
sound  banking  practice  is  designed  to 
prevent  a  bank  from  making  imprudent 
loans  so  as  to  enable  the  bank's 
subsidiary  or  affiliate  to  sell  real  estate 
it  has  been  unable  to  market.  This 
prudential  restriction  on  purpose  lending 
is  supplemented  uiuler  the  proposal  with 
a  companion  restriction  that  the  bank's 
aggregate  extensions  of  credit  for  the 
purpose  of  acquiring  an  interest  in  real 
estate  underwritten  by  the  bank's 
subsidiary  or  aHiliate  may  not  exceed  10 
percent  of  the  bank's  capital.  Lastly,  the 
requirement  that  extensions  of  credit  by 
the  bank  to  any  real  estate  development 
in  which  the  bank's  subsidiary  or 
affiliate  has  an  equity  interest  may  not 
exceed  the  hmit  on  loans  to  any  one 
borrower  established  by  12  U.S.C.  84 
(basically,  with  certain  exceptions.  15 
percent  of  a  bank's  unimpaired  capital 
and  surplus)  is  designed  to  prevent  a 
bank  from  making  excessive  and/or 
imprudent  loans  to  a  real  estate  venture 
in  which  its  subsidiary  or  affiliate  has 
an  equity  interest  in  an  effort  to  protect 
the  subsidiary's  or  affiliate's  investment 
position.  Taken  together,  these 
restrictions  are  designed  to  prevent 
abuses  while  at  the  same  time  allowing 
purpose  lending  and  other  direct  and 
indirect  financing  of  real  estate 
activities. 

The  FDIC  considered  entirely 
prohibiting  purpose  lending  on  the  part 
of  insured  banks  that  have  real  estate 
underwriting  subsidiaries  or  affiliates. 
That  approach  was  preliminarily 
rejected,  however,  out  of  corHrem  that  d 
flat  prohibition  on  such  lending  could 
unduly  restrict  mortgage  and  other  real 
estate  financing.  While  the  Federal 
regulatory  authorities  have  the  ability  to 
correct  unsafe  and  unsound  banking 
practices  through  use  of  administrative 
actions  and  insured  banks  are  expected 
to  observe  safe  and  sound  lending 
practices,  the  proposed  restrictions  will 
make  supervision  of  lending  practices 
and  enforcement  of  safe  and  sound 
banking  practices  easier  from  FDICs 
•standpoint. 

The  proposal  makes  extensions  of 
credit  from  insured  banks  to  their 
subsidiaries  and  affiliates  that 
underwrite  insurance  or  real  estate. 


engage  m  reinsurance,  or  insure, 
guarantee,  or  certify  title  to  real  estate 
subject  to  the  same  amount  limitations 
and  other  restrictions  applicable  to 
"covered  transactions"  under  section 
23A  of  the  Federal  Reserve  Act.  e.g.. 
extensions  of  credit  to  any  one 
subsidiary  may  not  exceed  10  percent  of 
the  bank's  capital  stock  and  surplus.  As 
section  23A  of  the  Federal  Reserve  Act 
does  not  treat  subsidiaries  of  banks  as 
affiliates,  transactions  between  banks 
and  their  subsidiaries  are  not  subject  to 
the  restrictions  contained  therein.  The 
FDfC  is  proposing  to  extend  those 
restrictions  to  such  transactions  where 
the  subsidiary  engages  in  the  listed 
activities  inasmuch  as  the  FDIC  feels 
that  the  potential  risk  to  bank  safety  and 
soundness  warrants  such  action.  As 
section  23A  of  the  Federal  Reserve  Act 
already  covers  extensions  of  credit  to 
affiliates,  the  reference  to  affiliates  in 
§  332.7(a)  will  not  create  any  additional 
requirements  with  reference  to  affiliates. 

Inasmuch  as  section  23A  of  the 
Federal  Reserve  Act  treats  extensions  of 
credit  by  a  bank's  subsidiary  to  an 
affiliate  of  the  bank  [e.g.,  an  extension 
of  credit  by  an  insurance  underwriting 
subsidiary  of  a  bank  to  a  real  estate 
development  subsidiary  of  the  bank's 
parent)  as  covered  transactions,  the 
FDIC  has  not  proposed  any  prudential 
restrictions  on  transactions  between  a 
bank's  subsidiary  and  its  sister 
affiliates.  Section  23A  does  not  appear, 
however,  to  cover  transactions  between 
two  or  more  subsidiaries  of  an  insured 
bank.  FDIC  is  therefore  specifically 
requesting  comment  on  the  need,  if  any. 
to  impose  restrictions  on  transactions 
between  insurance  and  real  estate  and 
perhaps  other  types'  of  subsidiaries  of 
insured  banks  in  order  to  protect  bank 
safety  and  soundness,  prevent  conflicts 
of  interest,  and/or  address  other 
concerns.  The  FDIC  is  also  specifically 
requesting  comment  on  whether  or  not, 
in  view  of  any  state  and/or  federal 
statutes  on  loans  to  any  one  borrower, 
there  is  a  need  to  limit  extensions  of 
credit,  as  proposed,  to  any  real  estate 
development  in  which  the  bank's 
subsidiary  or  affiliate  has  an  equity 
interest. 

-  The  FDIC  received  several  comments 
describing  the  mortgage  insurance 
industry  and  the  title  insurance  industry 
which  set  forth  concerns  regarding 
potential  adverse  consequences  that  can 
result  from  bank  entry  into  these  areas 
through  subsidiaries  or  affiliates.  With 
regard  to  the  mortgage  insurance 
industry  it  was  stated  that  there  is  a  risk 
that  (1)  a  bank  may  purchase  or 
refinance  problem  loans  insured  by  its 
mortgage  insurance  subsidiary  or 


provide  greater  assurance  that  the  bank       covered  by  {  332.6  of  the  proposal  and  is     qualifications  for  a  bona  fide  subsidiary. 
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a^iliate  in  order  to  help  its  subsidiary  or 
affiliate  over  financial  difficulties,  and 

(2)  if  the  subsidiary  or  affiliate  is  the 
principal  insurer  of  the  bank's  mortgage 
portfolio  and  that  of  the  bank's 
correspondents,  the  failure  of  the 
subsidiary  or  affiliate  could  have  an 
extremely  adverse  affect  on  the  bank. 
(The  losses  against  which  a  mortgage 
insurer  insures  typically  occur  when 
lenders  are  incurring  their  greatest 
losses  on  loans.)  A  comment  addressing 
title  insurance  raised  the  same  issues 
characterizing  the  concerns  as  follows. 
If  a  bank  places  its  title  insurance 
business  with  a  "captive"  insurer,  the 
financial  risk  of  title  related  problems 
has  not  been  shifted  to  a  third  party 
outside  of  the  financial  family.  If  the 
insurer  fails,  the  bank  could  suffer 
extremely  adverse  affects. 

In  view  of  the  above  comments,  the 
FDIC  is  requesting  comment  on  whether 
or  not  it  should  entertain  adopting  one 
or  more  of  the  following  restrictions:  (1) 
A  prohibition  on  a  bank  purchasing  or 
refinancing  loans  insured  by  its 
mortgage  insurance  subsidiary  or 
affiliate,  (2)  allow  such  transactions  but 
only  if  the  transactions  are  consistent 
with  safe  axid  sound  banking  practices. 

(3)  place  a  limit  on  the  amount  of  a 
bank's  mortgage  portfolio  that  may  be 
insured  by  the  bank's  mortgage 
insurance  or  title  insurance  subsidiary 
or  affiliate,  and/or  (4)  prohibit  a  bank 
from  insuring  any  of  its  mortgage 
portfolio  with  its  mortgage  insurance 
subsidiary  or  affiliate. 

In  the  same  vein,  FDIC  invites 
comments  on  whether  or  not  the  agency 
should  adopt  a  prohibition  on  a  bank 
utilizing  the  insurance  coverage  of  its 
subsidiary  or  affiliate  to  assure 
repayment  of  an  outstanding  balance  on 
an  extension  of  credit  in  the  event  of 
loss  or  damage  to  any  property  used  as 
collateral.  In  the  alternative,  should 
FDIC  limit  the  percentage  of  the  bank's 
overall  extensions  of  credit  that  may 
have  collateral  insured  by  the  bank's 
subsidiary  or  affiliate?  Lastly.  FDIC  is 
interested  in  receiving  comments  on  to 
what  extent,  if  any.  certain  potential 
lending  abuses  of  the  sort  discussed 
above  may  arise  when  an  insured  bank 
has  an  insurance  underwriting 
subsidiary. 

7.  Trust  Department  Restrictions 

Proposed  9  332.7(e)  prohibits  an 
insured  bank  that  has  a  subsidiary  or 
affiliate  that  underwrites  any  type  of 
insurance  (excluding  credit  life 
insurance),  engages  in  reinsurance, 
engages  in  real  estate  underwriting  or 
development,  or  insures,  guarantees,  or 
certifies  title  to  real  estate  from 
purchasing  as  fiduciary  co-fiduciary,  or 


managing  agent  on  behalf  of  any 
account  for  which  the  bank  has 
investment  discretion  any  product, 
service,  or  property  underwritten,  sold, 
marketed,  or  provided  by  the  bank's 
subsidiary  or  affiliate  unless  one  of 
three  conditions  is  satisfied.  Those 
conditions  are:  (1)  The'purchase  is 
expressly  authorized  by  the  managing 
agency  agreement,  the  trust  instrument, 
court  order  or  local  law,  or  specific 
authority  for  the  purchase  is  obtained 
from  all  interested  parties  after  full 
disclosure:  (2)  the  purchase,  although 
not  expressly  authorized  under  item  (1). 
is  otherwise  consistent  with  the  bank's 
common  law  fiduciary  obligation;  or  (3) 
the  purchase  is  permissible  under 
applicable  state  and  federal  law  or 
regulation.  Again,  these  restrictions  do 
not  apply  in  the  case  of  a  subsidiary 
conducting  activities  specifically 
authorized  to  national  banks. 

The  FDIC  intends  by  this  provision  to 
ensure  against  abuses  that  can  arise  in 
the  administration  of  trust  and  other 
accounts  over  which  the  bank  has 
investment  discretion.  The  provision  is 
for  the  most  part  simply  a  restatement  of 
a  bank's  common  law  fiduciary 
obligation  to  refrain  from  dealing  with 
itself  in  the  administration  of  a  trust 
The  provision  has  been  styled  as 
proposed  (in  the  alternative)  in  order  to 
take  into  account,  for  example,  federal 
law  governing  employee  benefit  and 
pension  plans  that  would  permit,  in 
certain  instances,  transactions  involving 
such  funds  and  affiliates  of  their 
trustees.  An  insured  bank  would  still  be 
subject  to  any  applicable  stricter  federal 
or  state  statutory  or  regulatory 
requirement.  For  example,  if  a  particular 
transaction  is  specifically  prohibited 
under  state  law,  a  bank  could  not  rely 
on  S  332.7(e]  as  authority  to  enter  into 
the  transaction. 

8.  Ti'ing 

A  common  thread  to  many  of  the 
comments  addressing  bank  entry  into 
real  estate  and  insurance  is  that  such 
entry  will  lead  to  iAiplicit  and  explicit 
tie-ins.  In  response  to  that  concern,  the 
proposal  prohibits  a  bank  that  has  a 
subsidiary  or  affiliate  that  engages  in 
insurance  underwriting  (excluding  credit 
life  insurance),  real  estate  underwriting, 
reinsurance,  or  insures  guarantees,  or 
certifies  title  to  real  estate  from  directly 
or  indirectly  conditioning  any  extension 
of  credit  on  the  requirement  that  the 
borrower  purchase  any  property, 
product,  or  service  underwritten,  sold, 
marketed,  or  provided  by  the  bank's 
subsidiary  or  affiliate.  A  bank  that  is 
part  of  a  holding  company  system  is 
currently  subject  to  antitying 
prohibitions  under  the  Bank  Holding 


Company  Act  Amendments  of  1970  (12 
U.S.C.  1972).  As  to  these  banks,  the 
prohibition  found  in  %  332.7(d)  of  the 
proposal  does  not  represent  a 
substantive  change.  Banks  that  are  not 
in  holding  company  systems  and 
nonbank  banks  are  not  covered  by  12 
U.S.C.  1972.  Subsection  332.7(d)  will, 
therefore,  make  such  a  provision 
applicable  as  to  these  banks.  This 
restriction  does  not  apply  in  the  case  of 
a  subsidiary  conducting  activities 
authorized  to  national  banks. 

In  addition  to  soliciting  comment  on 
the  above  antitying  provision,  FDIC  is 
seeking  comment  on  whether  or  not  it 
should  adopt  a  specific  disclosure 
requirement  that  affirmatively  requires 
that  banks  provide  written  disclosures 
to  their  customers  indicating  that  (1) 
bank  customers  are  not  obligated  to 
utilize  the  services  of,  or  purchase  any 
product  or  real  estate  sold  by.  the  bank's 
susidiary  or  a^iliate  in  order  to  obtain 
credit,  and  (2)  that  whether  or  not  the 
customer  does  or  does  not  deal  with  the 
bank's  subsidiary  or  affiliate  will  not 
affect  the  bank's  decision  to  extend 
credit. 

9.  Insured  Bank.  Bank  Subsidiary  or 
Affiliate — Provider  ofEDP  Services, 
Agent  or  Broker  for  Insurance,  Real 
Estate,  Securities,  or  Travel  Services     * 

Section  (332.8  focuses  on  instances  in 
which  a  bank  is  authorized  by  state  or 
federal  statute  or  regulation  to  directly 
or  indirectly:  (1)  Provide  EDP  services  to 
persons  or  companies  other  than  banks, 
(2)  provide  travel  agency  services,  or  (3) 
act  as  agent  or  broker  in  connection 
with  the  purchase  or  sale  of  securities, 
insurance  (including  credit  life 
insurance)  or  real  estate.  Paragraph  (a) 
of  §  332.8  indicates  that  where  a  bank. 
or  any  of  its  directors,  officers,  or 
employees,  is  so  authorized  to  provide 
any  of  these  services,  the  bank  shall  not 
exercise  such  authority  unless  certain 
restrictions  are  observed.  Those 
restrictions  are  as  follows:  (1)  Any  bank 
director,  officer,  or  employee  who  acts 
as  agent  or  broker  in  connection  with 
the  purchase  or  sale  of  securities, 
insurance  (including  credit  life 
insurance]  or  real  estate,  or  who  acts  as 
agent  to  provide  travel  services,  is 
licensed  in  accordance  with  applicable 
state  or  federal  law  or  regulation  and 
has  met  any  applicable  state  or  federal 
training,  education,  or  other 
requirement:  (2)  the  bank,  its  directors, 
officers,  and  employees,  when  providing 
any  of  these  services,  conduct  business 
so  as  to  make  bank  customers  fully 
aware  (i)  of  the  capacity  in  which  the 
bank,  its  directors,  officers  and 
emplyees  are  acting  and  (ii)  that  the 


equity  interest  shall  not  exceed  the 


underwrite  insurance  or  real  estate. 


mortgage  insurance  subsidiary  or 
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customer*  ate  not  reiiiured,  or  olberMise 
obligated,  to  purchase  any  product, 
policy,  property,  security,  or  service 
provided  by  the  bank  in  order  to  obtain 
credit;  and  (3)  and  director,  otficer.  or 
emplyee  wbo  acts  a*  agent  or  broker  in 
connection  with  the  purchase  or  sale  of 
insurance,  real  estate,  or  securibes.  wiw 
acts  as  agent  to  provide  travel  services, 
or  who  solicits  ED?  custonters  and  who 
is  compensated  on  a  coounissioD  basis 
remits  the  cooiinissioD  to  the  bank.  A 
fourth  restriction  requires  that  any  loans 
made  by  the  bank  for  the  purpose  of 
acquiring  real  estate  or  securities  where 
the  bank  or  any  of  its  directors,  officers, 
or  employees  acted  as  agent  or  broker  in 
connection  with  the  purchase  or  sale  be 
on  terms  and  conditions  that  are 
consistent  with  safe  and  sound  banking 
practice. 

The  FDIC  has  not  proposed  a 
requirement  that  the  above  activities  be 
placed  in  a  subsidiary  of  the  bank 
inasmuch  as  it  is  FDlC's  opinion  that 
such  seUing  activities  do  not  pose  safety 
and  soundness  problems  of  the  types 
present  with  insurance  underwriting  and 
real  estate  development.  The  FDIC  is, 
however,  proposing  the  above 
restrictions  in  order  fo:  (1)  Address  the 
antitymg  concerns  which  were  raised  by 
a  number  of  comments.  (2)  prevent 
impmdent  loans  from  being  made  in 
connection  with  a  bank's  real  estate  or 
securities  brokerage  operations.  (3) 
ensure  that  bank  directors,  officers,  or 
employees  that  conduct  any  of  the 
referenced  activities  are  properly 
trained  and  meet  all  applicable 
education  requirements,  and  (4)  protect 
against  conflicts  of  interest  and  tying 
abuses  that  can  arise  when  individuab 
who  provide  these  services  are 
compensated  on  a  commission  basis. 
The  FDIC  specirically  invites  comments 
on  the  appropriateness  of  the  proposed 
restrictions  and  is  also  interested  in 
receiving  comment  on  whether  or  not 
additional  requirements  should  be 
imposed.  For  example,  should  the 
regulation  address  leasing  arrangements 
whereby  insurance  companies,  etc. 
lease  space  in  bank  branches? 

Paragraph  (b)  of  §  332.8  pertains  to 
instaiM:es  where  an  aflibate  or 
subsidiary  of  an  insured  bank  provides 
travel  services.  EOF  services,  acts  as 
agent  in  connection  with  the  purchase  or 
sale  or  real  estate  or  securities,  or  acts 
as  agent  for  the  sale  of  insurance.  The 
provision  provides  that  an  insured  bank 
having  such  an  afTiliale  or  subsidiary 
shall  not:  (1)  Directly  or  indirectly 
condition  any  extension  of  credit  upon 
the  reqmrement  that  the  borrower  utilize 
any  service  provided  by.  or  purchase 
any  policy,  product,  security,  or  real 


estate  sold  by.  the  bank's  subsidiary  or 
afniiate.  and  (2)  make  any  extension  of 
credit  for  the  purpose  of  acquiring  any 
interest  in  any  real  estate  or  for  the 
purpose  ot  acquiring  any  security  where 
the  bank's  subsidiary  or  afTilrate  acted 
as  agent  or  broker  in  connection  with 
the  transaction  unless  the  terms  and 
conditions  of  the  extension  of  credit  are 
consistent  with  safe  and  sound  banking 
practice.  A*  in  the  case  of  paragraph  (a) 
of  §  332.8^  these  restrictions  are 
designed  to  prevent  tying  abuses  and 
prevent  imprudent  loans  from  being 
made  in  cormection  with  the 
subsidiary's  or  affiliate's  real  estate  or 
securities  brokerage  operation. 

10.  Definition  of  "Affiliate". 
"Subsidiary".  Txtension  of  Credit"  and 
"Company" 

The  proposed  regulation  defines  the 
term  "afniiate"  to  mean  a  company  that 
directly  or  indirectly  controls  an  insured 
bank  or  is  under  common  control  with 
an  insured  bank.  "Control"  is  defined  as 
the  power  to  direcdy  or  indirectly  vote 
25%  of  a  bank's  or  company's  stock,  the 
ability  to  control  the  election  of  a 
majority  of  a  bank's  or  company's 
directors  or  trustees,  or  the  ability  to 
exercise  a  controlling  influence  over  the 
management  and  policies  of  a  bank  or 
company.  At  a  minimum,  the  proposed 
regulation  treats  as  affihates  of  an 
insured  bank  the  bank's  parent 
company,  a  company  that  control  25%  or 
more  of  the  bank's  stock,  and  companies 
controlled  by  either  of  the  above. 

The  term  "subsidiary"  is  defined  in 
the  proposed  regulation  to  mean  a 
company  directly  or  indirectly 
controlled  by  a  bank.  As  "company  "  is 
defined  in  the  proposed  regulation  to 
include  corporations  other  than  banks, 
partnerships,  business  trusts, 
associations,  joint  ventures,  pool 
syndicates  or  other  similar  business 
organizations,  a  business  entity 
operated  by  several  insured  banks  in  a 
co-operative  effort  may  be  considered  a 
subsidiary  of  each  of  the  banks 

The  terra  "extension  of  credit"  as 
defined  in  the  proposed  regulation  has 
generally  the  same  meaning  as  found  in 
Federal  Reserve  Board  Regulation  O  (12 
CFR  215.3)  which  concerns  insider 
transactions.  The  term  as  defined 
herein,  however,  covers  purchases 
"whether  or  not  under  repurchase 
agreement "  of  securities,  other  assets,  or 
operations.  The  "whether  or  not" 
language  is  included  in  the  proposed 
regulation  in  an  attempt  to  control  the 
extent  to  which  a  bank  may  indirectly 
direct  funds  into  a  subsidiary  by  means 
of  purchasing  securities  and  other  assets 
from  the  subsidiary.  The  term  also 
differs  from  that  used  in  Regulation  O  in 


that  a  "draw"  upon  a  line  of  credit  is  an 
extension  of  credit  whereas  a  "grant**  of 
a  line  of  credit  is  noL 

11.  Scope  of  Regulation 

If  adopted,  the  proposed  regulation 
would  apply  to  aU  insured  banks 
including  national  banks,  stale  bonks 
that  are  members  of  the  Federal  Reserve 
System,  insured  branches  of  foreign 
banks,  and  federal  savings  banks  that 
are  insured  by  the  FDIC.  FDIC  is 
specifically  interested  in  receiving 
comment  horn  all  insured  banks 
regarding  the  extent  to  which,  if  any,  the 
proposed  regulation  will  conflict  with,  or 
duplicate,  statutory  or  regulatory 
restrictions  to  which  insured  banks  are 
already  subject. 

12.  Compliance 

The  proposed  regulation  establishes  a 
one-year  time  period  in  which  insured 
banks  that,  prior  to  the  effective  date  of 
the  regulation,  established  or  acquired  a 
subsidiary  or  became  affihated  with  a 
company  that  engages  in  msnrance 
underwriting  {excluding  credit  life 
insurance),  real  estate  underwriting, 
reinsurance,  or  insuring,  guaranteeing, 
or  certifying  title  to  real  estate  must 
bring  themselves  into  compliance  with 
Part  332.  Such  banks  must,  however, 
comply  with  5  332.6  with  respect  to 
affiliations  within  180  days  of  the 
effective  date  of  the  regulation  and 
§  332.7  with  respect  to  lending  and  other 
restrictions  within  90  days.  In  addition, 
any  such  subsidiary  must  conform  to  the 
requirements  for  a  bona  fide  subsidiary 
as  set  out  in  %  332.2(b)  with  180  days 
from  the  effective  date  of  the  regulation. 

Any  insured  bank  that  as  of  the 
effective  date  of  the  regulation  is 
directly  engaging  in  any  of  the  activities 
required  by  \  332.3  to  be  placed  in  a 
subsidiary  is  given  a  two-year  period  in 
which  to  comply  with  Part  332  (/.e.. 
move  the  restricted  operation  into  a 
bona  ftde  subsidiary).  Such  banks, 
however,  must  comply  with  the  lending 
and  other  restrictions  of  S  332.7  within 
90  days. 

Any  insured  bank  (including  its 
officers,  directors,  or  employees)  that  as 
of  the  effective  date  of  the  regulation 
was  (1)  providing  EDP  services,  (2) 
acting,  or  whose  officers,  directors,  or 
employees  were  acting,  as  agent  to 
provide  travel  services,  real  estate 
brokerage  services,  or  insurance 
brokage  services,  or  (3)  affiliated  with, 
or  had  a  subsidiary  that  provided  such 
services,  shall  have  90  days  from  the 
effective  date  of  the  regulation  to  come 
into  compliance  with  tlie  regulation. 

The  proposed  regulation  also 
establishes  a  requirement  that  insured 


purchasing  as  fiduciary  co-fiduciary,  or        prohibitions  under  the  Bank  Holding  emplyees  are  acting  and  (ii)  that  the 
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banks  that,  prior  to  the  effective  date  of 
the  regulation,  established  or  acquired 
or  became  affiliated  with  any  company 
that  underwrites  insurance  or  real 
estate,  engages  in  reinsurance,  or 
insures,  guarantees,  or  certifies  title  to 
real  estate,  notify  the  regional  director 
of  the  appropriate  FDIC  regional  office 
not  later  than  30  days  from  the  effective 
date  of  the  regulation  that  the  bank  is  so 
affiliated  or  has  a  subsidiary  that 
engages  in  the  referenced  activities.  The 
FDIC  has  not  proposed  a  similar 
requirement  that  insured  banks  which 
as  of  the  effective  date  of  the  regulation 
are  directly  engaging  in  any  of  the 
restricted  activities  notify  the  FDIC 
within  30  days  that  the  bank  is  so 
engaging  and  that  it  will  comply  with 
the  regulation  within  the  directed  time 
period.  The  FDIC  invites  comments  on 
whether  or  not  such  a  notice 
requirement  should  be  adopted. 

The  FDIC  also  specifically  directs 
comment  to  the  propriety  of  the  phase- 
out  provision  as  proposed.  Is  immediate 
compliance  more  appropriate  than  a 
phase-out  provision  in  view  of  the 
FDIC's  stance  that  the  restricted 
activities  may  pose  a  safety  or 
soundness  problem?  If  a  phase-out 
provision  is  adopted,  should  the  time 
periods  as  proposed  be  longer  or 
shorter?  Is  it  proper  to  draw  a 
distinction  in  the  phase-out  period 
between  banks  that  were  directly 
engaging  in  an  activity  as  of  the 
effective  date  of  the  regulation  and 
banks  which  established  or  acquired 
subsidiaries  or  became  affiliated  with 
companies  that  engaged  in  the  relevant 
activities  prior  to  the  effective  date  of 
the  regulation? 

Lastly,  the  proposed  regulation 
indicates  that  any  insured  bank  that  as 
of  the  effective  date  of  the  regulation 
was  acting  as.  or  whose  directors, 
officers,  or  employees  were  acting  as, 
broker  or  agent  in  connection  with  the 
purchase  or  sale  of  securities,  insurance 
(including  credit  line  insurance),  or  real 
estate,  or  as  of  that  date  had  a 
subsidiary  or  affiliate  that  was  acting  as 
agent  or  broker  in  connection  with  the 
sale  or  purchase  of  securities,  insurance 
(including  credit  life  insurance),  or  real 
estate,  shall  comply  with  Part  332  within 
90  days.  Additionally,  insured  banks 
that  as  of  the  effective  date  of  the 
regulation  were  providing  EDP  services 
to  persons  or  companies  other  than 
banks  or  that  had  a  subsidiary  or 
affiliate  that  was  so  providing  EDP 
services,  and  any  insured  bank  that  as 
of  that  date  was  acting,  or  whose 
directors,  officers,  or  employees  were 
acting,  as  agent  to  provide  travel 
services,  shall  comply  with  Part  332 


within  90  days.  FDIC  is  interested  in 
receiving  comments  on  what  burdens,  if 
any,  would  be  associated  with  these 
requirements. 

13.  Paperwork  Reduction  Act 

The  notice  requirements  contained  in 
the  proposed  regulation  do  not 
constitute  "collections  of  information" 
for  purposes  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  therefore  are  not  subject  to  the 
Office  of  Management  and  Budget 
("0MB")  clearance  provisions  of  that 
Act.  This  is  because  the  notice 
requirements  fall  within  the  exception  to 
the  definition  of  "information"  set  out  in 
S  1320.7(k){l)  of  0MB  regulations 
implementing  the  "collection  of 
information  clearance"  provisions  of  the 
Act  (5  CFR  1320).  It  is  recognized, 
however,  that  the  notice  requirements 
do  place  an  affirmative  obligation  on  an 
insured  bank  to  notify  the  FDIC  of  its 
intended  action,  to  confirm  whether  or 
not  the  subsidiary  was  acquired  or 
established,  and  to  notify  FDIC  if  the 
bank  has  a  subsidiary  that  engages  in 
restricted  activities  or  is  affiliated  with 
a  company  that  engages  in  restricted 
activities.  Any  costs  associated  with 
these  notices  would  appear,  however,  to 
be  minimal.  The  proposed  regulation 
does  not  specify  the  content  of  the 
written  notices  nor  does  it  require 
insured  banks  to  provide  FDIC  with  any 
specific  information. 

14.  Regulatory  Flexibility  Act  Analysis 

In  accordance  with  the  FDIC's  policy 
statement  entitled  "Development  and 
Review  of  FDIC  Rules  and  Regulations** 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  the  FDIC  conducted 
an  analysis  of  the  proposed  regulation. 
The  results  of  that  analysis  follow. 

The  proposed  regulation  would" 
prohibit,  with  certain  exceptions,  an 
insured  bank  from  conducting  insurance 
or  real  estate  underwriting  activities 
unless  such  activities  were  conducted  in 
a  bona  fide  subsidiary  of  the  bank. 
There  are  several  benefits  to  such  a 
restriction.  By  separating  these  activities 
from  the  bank,  there  will  be  less 
regulatory  overlap  and  it  will  be  easier 
for  the  various  regulatory  agencies  to 
monitor  the  conditions  of  the  institutions 
for  which  they  are  responsible. 
Moreover,  by  providing  some  insulation 
between  the  bank  and  its  real  estate  and 
insurance  underwriting  activities,  the 
safety  of  the  bank  is  less  likely  to  be 
threatened  should  its  real  estate  or 
insurance  subsidiaries  encounter 
financial  difficulty. 

The  provisions  which  require 
independent  capitalization,  limit 
intercompany  dealing,  and  prohibit 


insured  banks  from  becoming  affiliated 
with  companies  engaging  in  insurance  or 
real  estate  underwriting  activities  unless 
the  affiliate  is  physically  separate  from 
the  bank  and  has  a  separate  name  and 
logo  are  consistent  with  the  desire  to 
limit  the  overall  exposure  of  the  banking 
organization  by  maintaining  some 
separation  between  an  insured 
institution's  banking  and  nonbanking 
activities.  TTiese  restrictions  will  not 
impose  substantial  costs  on  insured 
banks  and  will  make  it  less  likely  that 
financial  problems  encountered  by  an 
affiliate  will  result  in  problems  for  the 
bank  itself.  The  absence  of  an 
investment  cap  in  the  insured  bank's 
subsidaries  will  enable  even  relatively 
small  insured  banks  to  compete  in  these 
markets.  The  exclusion  of  the  bank*8 
investment  in  its  subsidiary  does  not 
eliminate  any  of  the  potential  benefits 
that  will  result  from  increased 
competition  in  these  markets.  It  does, 
however,  encourage  asset 
diversification  by  ensuring  that  insured 
banks  do  not  become  overexposed  to 
cyclical  declines  in  any  of  these  types  of 
activities.  Based  on  the  above,  the  Board 
of  Directors  hereby  certifies  that  the 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  12  CFR  Part  332 

Banks,  Banking.  Federal  Deposit 
Insurance  Corporation.  Foreign  banks. 
Banking,  State  nonmember  bank. 

In  consideration  of  the  foregoing,  the 
FDIC  is  proposing  to  revise  Part  332  of 
title  12  Code  of  Federal  Regulations  as 
follows: 

PART  332— POWERS  INCONSISTENT 
WITH  PURPOSES  OF  FEDERAL 
DEPOSIT  INSURANCE  LAW 

Sec. 

332.1  Purpose  and  scope. 

332.2  Definitions.  ■» 
332J  Activities  required  to  be  in  subsidiaty. 

332.4  Investment  in  subsidiary. 

332.5  Filing  notice  of  intent. 

332.6  Affiliation  with  insurance  underwriter, 
real  estate  underwriter,  or  tide  company. 

332.7  Restrictions:  Subsidiary  or  affiliate 
underwriters  insurance,  underwrites  real 
estate,  or  insures  guarantees  or  certifies 
title  to  real  estate. 

332.8  Restrictions:  Insured  bank,  its 
subsidiary  or  affiliate-provider  of  EDP 
services,  broker  or  agent  for  insurance, 
real  estate,  securities,  or  travel  services. 

332.9  F.xemplion  for  certain  subsidiaries. 

332.10  Compliance. 

Authority:  Sec.  6.  64  Stat.  876. 12  U.S.C. 
1816:  sec.  8(a).  sec.  2|8(a)|  of  the  Act  of 
September  21.  19504Pub.  L  797:  64  Stat  879). 
effective  Septeml)er  21. 1950.  as  amended  by 
spr.  204  of  title  It  of  the  Act  of  October  16. 


any  policy,  product,  seciuity.  or  real  differs  from  that  used  in  Regulation  O  in      establighes  a  requirement  that  insured 
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1966  (Pub.  L  B9-69S:  80  Stat.  1054).  effective 
October  16. 1966:  sec.  6(c)(14)  of  the  Act  of 
September  17. 1978  (Pub.  L  95-369: 92  Stat. 
618),  effective  September  17, 1978:  and  sec. 
113(g)  of  title  I  of  the  Act  of  October  15. 1962 
(Pub.  L  97-320:  Stat.  1473  and  1474).  effective 
October  15, 1982;  12  U.S.C.  1818(a):  sec.  8(b). 
sec.  2(8(b)|  of  the  Act  of  September  21, 1950 
(Pub.  L  797),  as  added  by  sec.  202  of  title  11  of 
the  Act  of  October  16, 1966  [Pub.  L  89-695:  80 
Slat.  1046).  as  amended  by  sec.  110  of  title  I  of 
the  Act  of  October  28, 1974  (Pub.  L  93-395:  88 
Stat.  1506):  sec.  11  of  the  Act  of  September  17. 
1978  (Pub.  L  95-369;  92  Stat.  624):  sees. 
107(a)(1)  and  107(b)  of  title  I  of  the  Act  of 
November  10, 1978  (Pub.  L.  95-630;  92  Stat. 
3649  and  3653);  and  sees.  404(c),  425(b),  and 
42S(c)  of  title  IV  of  the  Act  of  October  15, 
1982  (Pub.  L  97-320;  96  Stat.  1512  and  1524); 
12  U.S.C  1818(b):  sec.  9,  64  Stat.  881-882. 12 
U.S.C.  1819;  sec  11(a).  sec  2|ll(a))  of  the  Act 
of  September  21, 1950  (Pub.  L  797;  64  Stat. 
884),  effective  September  21, 1950,  as 
amended  by  sec.  301(c)  of  title  III  of  the  Act 
of  October  16, 1966  (Pub.  L  89-695:  80  Stat. 
1055).  effective  October  16. 1966:  sec.  7(a)(3) 
of  title  I  of  the  Act  of  December  23, 1969  (Pub. 
L  91-151:  83  Stat.  375),  effective  December  23, 
1969:  sees.  101(a)(3)  and  102(a)(3)  of  title  I  of 
the  Act  of  October  28, 1974  (Pub.  L  93-495;  88 
Stat.  1500  and  1502).  effective  November  27, 
1974:  sec.  1401(a)  of  title  XIV  of  the  Act  of 
November  10, 1978  (Pub.  L  95-630;  92  Stat. 
3712).  effective  March  fO,  1979:  sec.  323  of 
title  III  of  the  Act  of  December  21. 1979  (Pub. 
L  96-153;  S3  Stat.  1120);  sec.  308  of  title  III  of 
the  Act  of  March  31, 1980  (Pub.  L  96-221:  94 
Slat.  147),  effective  March  31, 1980;  and  sec 
103  of  title  1  of  the  Act  of  December  28, 1981 
(Pub.  L  97-110;  95  Stat.  1514).  effective 
December  28, 1981;  sec  11(f),  sec.  2|ll(f))  of 
the  Act  of  September  21, 1950  (Pub.  L  797;  64 
Stat.  885).  effective  September  21, 1950,  as 
amended  by  sec  6(c)(20)  of  the  Act  of 
September  17, 1978  (Pub.  L  95-369:  92  Stat. 
619).  effective  September  17. 197a  12  U.S.C. 
1821(f):  sec.  18(j)(2):  92  Stat.  3664, 12  U.S.C 
1828(j)(2).  sec  422.  96  Stat.  1469,  (Pub.  L  97- 
320). 

§  332.1    PurpoM  MKl  scop*. 

The  provisions  of  this  part  apply  to  all 
insured  banks  including  state  chartered 
banks  that  are  members  of  the  Federal 
Reserve  System,  national  banks,  insured 
branches  of  foreign  banks,  and  Federal 
savings  banks  that  are  insured  by  FDIC. 
The  purpose  of  this  part  is  to  assure  the 
safe  and  sound  operation  of  insured 
banks,  prohibit  activities  that  are 
inconsistent  with  the  purposes  of 
Federal  deposit  insurance,  and  prevent 
conflicts  of  interests. 

9332.2    Dcflnttions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply. 

(a)  "Afniiate"  shall  mean  any 
company  that  directly  or  indirectly 
controls  or  is  under  common  control 
with  an  insured  bank. 

(b)  "Bona  Tide  subsidiary"  means  a 
subsidiary  of  an  insured  bank  that  at  a 
minimum:  (1)  Is  adequately  capitalized; 


(2)  is  physically  separate  and  distinct  in 
its  operation  from  the  operation  of  the 
bank  such  physical  separation  being 
achieved  at  a  minimum  by  separate 
offices  clearly  demarcated  as  belonging 
to  the  subsidiary,  access  to  which  is 
through  a  separate  entrance  from  that 
used  for  the  insured  bank,  except  that 
the  bank's  and  subsidiary's  offices  may 
be  accessed  through  a  common  outer 
lobby  or  common  corridor  (3)  does  not 
share  a  common  name  or  logo  with  the 
bank:  '  (4)  maintains  separate 
accounting  and  other  corporate  records; 

(5)  observes  separate  formalities  such  as 
separate  board  of  directors'  meetings: 

(6)  maintains  separate  employees  who 
are  compensated  by  the  subsidiary;  *  (7) 
shares  no  common  officers  with  the 
bank;  (8)  a  majority  of  its  board  of 
directors  is  composed  of  persons  who 
are  neither  directors  nor  officers  of  the 
bank;  and  (9)  conducts  business 
pursuant  to  independent  policies  and 
procedures  designed  to  inform 
customers  and  prospective  customers  of 
the  subsidiary  that  the  subsidiary  is  a 
separate  organization  from  the  bank  and 
that  investments  recommended,  offered 
or  sold  by  the  subsidiary  are  not  bank 
deposits,  are  not  insured  by  the  FDIC, 
and  are  not  guaranteed  by  the  bank  nor 
are  any  undertakings  on  the  part  of  the 
subsidiary  otherwise  undertakings  or 
obligations  of  the  bank. 

(c)  "Company"  shall  mean  any 
corporation  (other  than  a  bank],  any 
partnership,  business  trust,  association, 
joint  venture,  pool  syndicate,  or  other 
similar  business  organization. 

(d)  "Control"  shall  mean  the  power  to 
directly  or  indirectly  vote  25  per  centum 
or  more  of  the  voting  stock  of  a  bank  or 
company,  the  ability  to  control  in  any 
manner  the  election  of  a  majority  of  a 
bank's  or  company's  directors  or 
trustees,  or  the  ability  to  exercise  a 
controlling  influence  over  the 
management  and  policies  of  a  bank  or 
company. 

(e)  "Extension  of  credit"  shall  mean 
the  making  or  renewal  of  any  loan,  a 
draw  upon  a  line  of  credit,  or  an 
extending  of  credit  in  any  manner 
whatsoever  and  includes,  but  is  not 
limited  to: 

(1)  A  purchase,  whether  or  not  under 
repurchase  agreement,  of  securities, 
other  assets,  or  obligations; 


'  This  requirement  shall  not  prohibit  the 
subsidiary  from  advertising  or  otherwise  disclosing 
its  relationship  to  the  insured  bank. 

'This  requirement  shall  not  be  construed  to 
prohibit  the  use  by  the  subsidiary  of  bank 
employees  to  perform  functions  which  do  not 
directly  involve  customer  contact  such  as 
accounting,  data  processing  and  recordkeeping,  so 
long  as  the  bank  and  the  subsidiary  contract  for 
such  services  on  terms  and  conditions  comparable 
to  those  agreed  to  by  independent  entities. 


(2)  An  advance  by  means  of  an 
overdraft,  cash  item  or  otherwise; 

(3)  Issuance  of  a  standby  letter  of 
credit  (or  other  similar  arrangement 
regardless  of  same  or  description); 

(4)  An  acquisition  by  discount, 
purchase,  exthange,  or  otherwise  of  any 
note,  draft,  bill  of  exchange,  or  other 
evidence  of  indebtedness  upon  which  a 
natural  person  or  company  may  be 
liable  as  maker,  drawer,  endorser, 
guarantor,  or  surety; 

(5)  A  discount  of  promissory  notes, 
bills  of  exchange,  conditional  sales 
contracts,  or  similar  paper,  whether  with 
or  without  recourse: 

(G)  An  increase  of  an  existing 
indebtedness,  but  not  if  the  additional 
funds  are  advanced  by  the  bank  for  its 
own  protection  for  (A)  accrued  interest 
or  (B)  taxes,  insurance,  or  other 
expenses  incidental  to  the  existing 
indebtedness;  or 

(7)  Any  other  transaction  as  a  result  of 
which  a  natural  person  or  company 
becomes  obligated  to  pay  money  (or  its 
equivalent)  to  a  bank,  whether  the 
obligation  arises  directly  or  indirectly, 
or  because  of  an  endorsement  on  an 
obligation  or  otherwise,  or  by  any 
means  whatsoever. 

(f)  "Subsidiary"  shall  mean  any 
company  directly  or  indirectly 
controlled  by  an  insured  bank, 

§332.3    ActlvitiM  required  to  b«  in 
subsidiary. 

(a)  No  insured  bank  may  conduct  any 
of  the  following  activities  other  than 
through  a  bona  fide  subsidiary  of  the 
bank:  (1)  Underwriting  casualty 
insurance,  property  insurance,  life 
insurance  (excluding  credit  life 
insurance),  annuity  contracts,  mortgage 
guarantee  insurance,  or  any  other  type 
of  insurance;  (2)  reinsurance:  (3)  real 
estate  development,  real  estate 
syndication,  real  estate  equity 
participation,  or  any  other  form  of  real 
estate  underwriting;  (4)  insuringr 
guaranteeing  or  certifying  title  to  real 
estate:  (5)  guaranteeing  or  becoming 
surety  upon  the  obligations  of  others.'  or 


'  An  insured  bank  is  not  proscribed  from 
guaranteeing  or  becoming  surety  upon  the 
obligations  of  others  as  provided  in  {  347.3(c)(1)  nor 
does  this  proscription  exirnd  to  acceptances, 
endorsements,  or  letters  of  credit  made  or  issued  in 
the  usual  course  of  the  banking  business  nor  to 
guaranteeing  or  becoming  surety  as  permitted  by 
S§  7.7010.  7.7012.  7.7015.  7.7016  of  the  Complroller  of 
the  Currency's  regulations  (12  CFR  7.7010.  7.7012. 
7.701.'i.  7.7016). 


services,  snaii  compiy  wnn  ran  a^£ 


intercompany  aeaiing.  anu  pruniuii 
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insuring  the  fidelity  of  others;  or  (6)  a 
surety  business. 

(b)  Notwithstanding  the  foregoing,  (1) 
no  insured  bank  may  establish  or 
acquire  a  subsidiary  that  engages  to  any 
extent  in  the  above  activities  if  to  do  so 
would  contravene  any  outstanding  order 
of  the  FDIC.  the  Board  of  Governors  of 
the  Federal  Reserve  System,  the  Office 
of  the  Comptroller  of  the  Currency,  or 
the  Federal  Home  Loan  Bank  Board  or 
any  agreement  entered  into  by  the 
insured  bank  and  any  such  agency;  and 
(2)  §  332.3(a)  shall  not  require  any 
insured  bank  to  establish  or  acquire  a 
bona  fide  subsidiary  in  order  to  conduct 
any  activity  described  therein  that 
national  banks  are  speciHcally 
authorized  by  statute,  regulation,  or 
interpretation  to  conduct  either  directly 
or  in  an  operating  subsidiary. 

§  332.4    Investment  In  subsidiary. 

(a)  No  insured  bank  may  establish  or 
acquire  a  subsidiary  that  underwrites 
insurance  (excluding  credit  life 
insurance),  insures,  guarantees,  or 
certifies  title  to  real  estate,  engages  in 
any  form  of  real  estate  underwriting,  or 
engages  in  reinsurance  unless  the  bank's 
capital  (exclusive  of  its  direct 
investment  in  such  subsidiary)  is 
adequate  as  defined  by  FDIC  for  capital 
adequacy  purposes. 

(b)  An  insured  bank's  direct 
investment  in  such  subsidiary  will  not 
be  counted  toward  the  bank's  capital. 

§  332.S    Filing  notice  of  Intent 

Any  insured  bank  that  intends  to 
acquire  or  establish  a  subsidiary  that  (a) 
underwrites  casualty  insurance,  life 
insurance  (excluding  credit  life 
insurance),  annuity  contracts,  mortgage 
guarantee  insurance,  or  any  other  type 
of  insurance;  (b)  engages  in  reinsurance; 
(c)  engages  in  real  estate  development, 
real  estate  syndication,  real  estate 
equity  participation,  or  any  other  form 
of  real  estate  underwriting;  or  (d) 
insures,  guarantees,  or  certifies  title  to 
real  estate,  shall  notify  the  regional 
director  of  the  FDIC  region  in  which  the 
bank  is  located  of  such  intent.  Notice 
shall  be  in  writing  and  must  be  received 
in  the  regional  office  at  least  60  days 
prior  to  the  consummation  of  the 
acquisition  or  commencement  of  the 
operation  of  the  subsidiary,  whichever  is 
earlier.  The  bank  shall  also  notify  the 
FDIC  regional  office  in  writing  within  10 
days  after  the  consummation  of  the 
acquisition  or  commencement  of  the 
operation  of  the  subsidiary,  whichever  is 
earlier.  The  60-day  notice  requirement 
may  be  waived  in  FDIC's  discretion 
where  such  notice  is  impracticable,  e.g., 
in  the  case  of  a  purchase  and 


assumption  transaction  or  an  emergency 
merger. 

§  332.6    Affiliation  with  Insurance 
underwriter,  real  estate  underwriter,  or  title 
company. 

An  insured  bank  is  prohibited  from 
becoming  affiliated  with  any  company 
that  (a)  underwrites  casualty  insurance, 
property  insurance,  life  insurance 
(excluding  credit  life  insurance),  annuity 
contracts,  mortgage  guarantee 
insurance,  or  any  other  type  of 
insurance,  (b)  engages  in  reinsurance, 
(c)  engages  in  real  estate  development, 
real  estate  syndication,  real  estate 
equity  participation,  or  any  other  form 
of  real  estate  underwriting,  or  (d) 
insures,  guarantees,  or  certifies  title  to 
real  estate,  unless;  (1)  The  affiliate  is 
physically  separate  and  distinct  in  its 
operation  from  the  operation  of  the 
bank,  such  physical  separation  being 
achieved  at  a  minimum  by  separate 
officials  clearly  demarcated  as 
belonging  to  the  affiliate,  access  to 
which  is  through  a  separate  entrance 
from  that  used  for  the  insured  bank, 
except  that  the  bank's  and  affiliate's 
offices  may  be  accessed  through  a 
common  outer  lobby  or  a  common 
corridor  (2)  the  bank  and  affiliate  share 
no  common  officers;  (3)  a  majority  of  the 
board  of  directors  of  the  bank  is 
composed  of  persons  who  are  neither 
officers  nor  directors  of  the  affiliate;  (4) 
any  employee  of  the  affiliate  who  is  also 
an  employee  of  the  bank  does  not 
conduct  activities  on  behalf  of  the 
affiliate  on  the  premises  of  the  bank  that 
involve  customer  contact:  (5)  the  bank 
and  affiliate  do  not  share  a  common 
name  or  logo;*  and  (6)  the  affiliate 
conducts  business  pursuant  to 
independent  policies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  affiliate 
that  the  affiliate  is  a  separate 
organization  from  the  bank  and  that 
investments  recommended,  offered,  or 
sold  by  the  affiliate  are  not  bank 
deposits,  are  not  insured  by  the  FDIC, 
and  are  not  guaranteed  by  the  bank  nor 
are  any  undertakings  on  Uie  part  of  the 
affiliate  otherwise  undertakings  or 
obligations  of  the  bank. 

S  33^7    Restrtctione:  Subsidiary  or  affUlate 
underwrites  Insurance,  wKlettwtHes  real 
estate,  or  Insures,  guarantee*  or  certifies 
title  to  real  estate. 

An  insured  bank  that  has  a  subsidiary 
or  affiliate  that  underwrites  any  type  of 
insurance  (excluding  credit  life 
insurance),  engages  in  reinsurance, 
engages  in  real  estate  development  or 


'This  requirement  shall  not  be  construed  to 
prohibit  (he  bank  from  advertising  pr  otherwise 
disclosing  its  relationship  to  the  alTihale. 


any  other  type  of  real  estate 
underwriting,  or  insures,  guarantees,  or 
certifies  title  to  real  estate  shall  not: 

(a)  Make  any  extension  of  credit  to 
such  subsidiary  or  affiliate  that  would 
be  in  excess  of  the  limits  as  to  amount, 
and  not  in  accordance  with  the 
restrictions  imposed  on  "covered 
transactions"  by  section  23A  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c)  and 
that  are  not  within  any  exemption 
established  thereby. 

(b)  Make  any  extension  of  credit 
where  the  purpose  of  the  extension  of 
credit  is  to  acquire  any  interest  in  any 
real  estate  underwritten  by  the  bank's 
subsidiary  or  affiliate  unless  the  terms 
and  conditions  of  the  extension  of  credit 
are  consistent  with  safe  and  sound 
banking  practice. 

(c)  Extend  credit  in  the  aggregate  in 
excess  of  10  per  centum  of  the  bank's 
capital  where  the  purpose  of  the 
extensions  of  credit  is  to  acquire  any 
interest  in  any  real  estate  underwritten 
by  the  bank's  subsidiary  or  affiliate. 

(d)  Directly  or  indirectly  condition  any 
extension  of  credit  on  the  requirement 
that  the  borrower  piu^hase  any 
property,  product,  or  service 
underwritten,  sold,  marketed,  or 
provided  by  the  bank's  subsidiary  or 
affiliate. 

(e)  Purchase  as  fiduciary,  co-fiduciary, 
or  managing  agent  on  behalf  of  any 
account  for  which  the  bank  has 
investment  discretion  any  product, 
service,  or  property  underwritten,  sold, 
marketed,  or  provided  by  the  bank's 
subsidiary  or  affiliate  unless  (1)  the 
purchase  is  expressly  authorized  by  the 
managing  agency  agreement,  trust 
instrument,  court  order,  or  local  law,  or 
specific  authority  for  the  purchase  is 
obtained  from  all  interested  parties  after 
full  disclosure,  (2)  the  purchase, 
although  not  expressly  authorized  under 
(1),  is  otherwise  consistent  with  the 
bank's  common  law  fiduciary  obligation, 
or  (3)  the  purchase  is  permissible  under 
applicable  state  and  federal  law  or 
regulation. 

(f)  Exceed  the  limits  on  loans  to  any 
one  borrower  established  by  12  U.S.C. 
84  when  making  extensions  of  credit  to 
any  real  estate  developmeiit  in  which 
the  bank's  subsidiary  or  affiliate  has  an 
equity  interest. 

§  332.8    Restriction*:  Insured  bank,  it* 
subsidiary,  or  affiliate — provtder  of  EOP 
services,  broker  or  agent  for  ktsurance,  real 
estate,  securities,  or  travel  servic**. 

(a)  Where  an  insured  bank  (including 
any  of  its  directors,  officers,  or 
employees)  is  authorized  by  state  or 
federal  statute  or  regulation  to  provide 
electronic  data  processing  services  to 


,,,  ,       J  ,  .     ,         ,  such  services  on  terms  and  conditions  compHrable  the  Currency's  regulations  (12  CFR  7.7010. 7.7012. 

minimum:  (1)  Is  adequately  capitalized;  to  those  agreed  to  by  independent  entities.  7.701S.  7.7016). 
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persons  or  companies  other  than  banks, 
to  provide  travel  agency  services,  or  to 
act  as  agent  or  broker  in  connection 
with  the  purchase  or  sale  of  securities, 
insurance  [including  credit  life 
insurance),  or  real  estate,  the  bank  shall 
not  exercise  such  authority  unless: 

(1)  Any  bank  director,  officer,  or 
employee  who  is  acting  as  agent  or 
broker  to  provide  any  such  service  is 
licensed  in  accordance  with  any 
applicable  state  or  federal  statute  or 
regulation  and  has  met  any  applicable 
state  or  federal  training,  education,  or 
other  requirement. 

(2)  The  bank  (including  its  directors, 
officers,  and  employees)  when  providing 
any  such  service  conducts  business 
pursuant  to  policies  and  procedures 
designed  to  make  bank  customers  fully 
aware:  (i)  Of  the  capacity  in  which  the 
bank  (including  its  directors,  officers, 
and  employees)  is  acting,  and  (ii)  that 
the  customer  is  not  required,  or 
otherwise  obligated,  to  purchase  any 
insurance  product  or  policy  sold  by  the 
bank,  its  directors,  officers,  or 
employees  or  utilize  any  such  service  of 
the  bank,  its  directors,  officers,  or 
employees  in  order  to  obtain  any 
extension  of  credit  or  other  financial 
service  from  the  bank. 

(3)  Any  bank  director,  officer,  or 
employee  who  is  acting  as  agent  or 
broker  in  connection  with  the  provision 
of  any  such  service  and  who  is 
compensated  on  a  commission  basis 
remits  the  commission  to  the  bank. 

(4)  The  terms  and  conditions  of  any 
extension  of  credit  made  by  the  bank  for 
the  purpose  of  acquiring  any  interest  in 
any  real  estate  or  for  the  purpose  of 
acquiring  securities  where  the  bank 
(including  its  directors,  officers,  and 
employees)  acted  as  agent  or  broker  in 
connection  with  the  transaction  are 
consistent  with  safe  and  sound  banking 
practice. 

(b)  An  insured  bank  that  has  a 
subsidiary  or  affiliate  that  provides 
travel  services,  electronic  data 
processing  services,  acts  as  agent  or 
broker  in  connection  with  the  purchase 
or  sale  of  real  estate  or  securities,  or 
acts  as  agent  in  the  sale  of  insurance 
(including  credit  hfe  insurance)  shall 
not: 

(1)  Directly  or  indirectly  condition  any 
extension  of  credit  union  the 
requirement  that  the  borrower  utilize 
any  service  provided  by.  or  purchase 
any  policy,  product,  real  estate,  or 
security  sold  by,  the  bank's  subsidiary 
or  affiliate. 

(2)  Make  any  extension  of  credit  for 
the  purpose  of  acquiring  any  interest  in 
any  real  estate  or  securities  where  the 
bank's  subsidiary  or  affiliate  acted  as 
agent  or  broker  in  coruiection  with  the 


transaction  unless  the  terms  and 
conditions  of  the  extension  of  credit  are 
consistent  with  safe  and  sound  banking 
practice. 

§  332.9    ExwnptkMi  for  certain  subsidiaries. 

Nothing  in  §  §  332.4.  332.5.  or  332.7 
shall  apply  in  the  case  of  a  subsidiary  of 
an  insured  bank  that  exclusively 
conducts  any  activity  described  in 
S  332.3(a)  that  national  banks  are 
specifically  authorized  by  statute, 
regulation,  or  interpretation  to  conduct 
either  directly  or  in  an  operating 
subsidiary. 

S33Z10    Compiianca. 

(a)  Any  insured  bank  that,  prior  to  the 
effective  date  of  this  regulation, 
established  or  acquired  a  subsidiary 
that  underwrites  insurance  (excluding 
credit  life  insurance),  underwrites  real 
estate,  engages  in  reinsurance,  or 
insures,  guarantees,  or  certifies  title  to 
real  estate  or  which  prior  to  that  date 
became  affiliated  with  a  company  that 
engages  in  the  above  activities  shall 
have  one  year  from  the  effective  date  of 
this  regulation  to  bring  itself  into 
compliance  with  this  part,  provided. 
however,  that  such  bank  must  comply 
with  §  332.6  within  180  days  of  the 
effective  date  of  the  regulation,  §  332.7 
within  90  days  of  the  effective  date  of 
the  regulation,  and  any  such  subsidiary 
must  meet  the  definition  of  "bona  fide 
subsidiary"  within  180  days  of  the 
effective  date  of  the  regulation.  Any 
insured  bank  subject  to  this  paragraph 
shall  inform  the  regional  director  of  the 
FDIC  region  in  which  the  bank  is  located 
not  later  than  30  days  from  the  effective 
date  of  the  regulation  that  the  bank  has 
a  subsidiary  that  underwrites  insurance 
or  real  estate,  engages  in  reinsurance,  or 
insures,  guarantees,  or  certifies  title  to 
real  estate,  or  that  it  is  affiliated  with  a 
company  that  underwrites  insurance  or 
real  estate,  engages  in  reinsurance,  or 
insures,  guarantees  or  certifies  title  to 
real  estate. 

(b)  Any  insured  bank  that  as  of  the 
effective  date  of  this  regulation  was 
directly  engaging  in  any  activity 
required  by  §  332.3  to  be  in  a  bona  fide 
subsidiary  shall  have  two  years  from  the 
effective  date  of  this  regulation  to 
comply  with  this  part,  provided, 
however,  that  such  bank  must  comply 
with  S  332.7  within  90  days  from  the 
effective  date  of  the  regulation. 

(c)  Any  insured  bank  that  as  of  the 
effective  date  of  the  regulation  was 
providing  electronic  data  processing 
services  to  persons  or  companies  other 
than  banks  or  was  acting  as.  or  whose 
directors,  officers,  or  employees  were 
acting  as,  agent  to  provide  travel 
services  or  broker  or  agent  in 


connection  with  the  purchase  or  sale  of 
securities,  insurance  (including  credit 
life  insurance),  or  real  estate,  or  that  as 
of  that  date  had  a  subsidiary  or  affiliate 
that  was  acting  in  such  a  capacity  shall 
have  90  days  from  the  effective  date  of 
the  regulation  to  comply  with  this  part. 

By  Order  of  the  Board  of  Directors  this  26th 
day  of  November  1984. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinaon, 

Executive  Secretary. 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  584 

(Na  •4-716] 

Holding  Company  Indebtedness 

Dated:  December  10. 1904. 

AOENCr.  Federal  Home  Loan  Bank 
Board. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC"  or  "Corporation"), 
is  proposing  to  amend  its  regulations  on 
holding  company  indebtedness  by 
clarifying  the  provisions  that  preapprove 
debt  incurred  by  nondiversified  savings 
and  loan  holding  company  bank 
subsidiaries  and  service  corporation 
subsidiaries  of  insured  institution 
subsidiaries  of  savings  and  loan  holding 
companies.  The  effect  of  the 
amendments  would  be  to  require  prior 
Board  approval  for  any  debt  incurred  by 
a  subsidiary  bank  unless  the  debt, 
together  with  the  aggregate 
indebtedness  of  the  holding  company 
and  all  of  its  affiliates,  is  within  the 
limitations  of  12  CFR  584.6(a)(2)  or 
unless  the  subsidiary  meets  the 
definition  of  a  bank  or  a  savings  bank  in 
either  the  Bank  Holding  Company  Act  or 
the  Federal  Deposit  Insurance  Act, 
respectively.  The  amendments  would 
further  provide  that  a  subsidiary  bank 
(other  than  one  that  met  the  applicable 
definitions)  of  an  insured  institution 
would  be  excluded  from  the  Board's 
preapproval  for  debt  incurred  by  a 
service  corporation  of  an  insured 
institution  subsidiary  of  a  nondiversified 
holding  company.  The  Board  is 
proposing  these  amendments  in  order  to 
address  its  concerns  that  debt  incurred 
by  various  interstate  entities  not  subject 
to  the  Bank  Holding  Company  Act  and 
the  jurisdiction  of  the  Federal  Reserve 
Board  may  pose  different  risks  from 


wnere  bucn  nuiice  is  iinpriiciKJUuiis,  e.g., 
in  the  case  of  a  purchase  and 


prohibit  the  bank  from  advertising  pr  otherwise 
disclosing  its  relationship  lo  the  afTiliale. 


electronic  data  processing  services  to 
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those  of  "full  service"  commercial 
banks.  Moreover,  in  the  case  of 
"nonbank  banks,"  the  Board  is 
concerned  that  the  possibility  of  the 
forced  divestiture  of  any  such  entities 
acquired  by  a  nondiversified  savings 
and  loan  holding  company  could 
ultimately  prove  injurious  to  its 
subsidiary  insured  institution. 
DATE:  Comments  are  due  by  January  11, 
1985. 

AOORESS:  Send  comments  to  Director, 
Information  Section,  Office  of  the 
Secretariat.  Federal  Home  Loan  Bank 
Board.  1700  G  Street  NW.,  Washington, 
D.C.  20552. 
FOR  FURTHER  INFORMATION  CONTACT: 

Neil  Crowley,  Attorney,  Corporate  and 
Securities  Division,  Office  of  General 
Counsel,  (202-377-6451).  Federal  Home 
Loan  Bank  Board,  1700  G  Street  NW., 
Washington,  D.C.  20552. 
SUPPLEMENTARY  INFORMATION:  The 

Board  is  proposing  to  amend  its 
regulations  on  holding  company 
indebtedness  by  clarifying  the 
circumstances  in  which  a  debt 
application  would  be  required  of  a 
subsidiary  bank  of  a  nondiversified 
savings  and  loan  holding  company  or  of 
its  subsidiary  insured  institution. 
Section  408(g)(1)  of  the  NHA  provides 
that  no  savings  and  loan  holding 
company  or  any  subsidiary  thereof, 
other  than  an  insured  institution,  may 
incur  debt  without  the  prior  written 
approval  of  the  FSUC.  12  U.S.C. 
1730a(g)(l).  The  statute  further  provides, 
however,  that  prior  approval  is  not 
required  for  debt  incurred  by  a 
diversified  savings  and  loan  holding 
company  or  any  subsidiary  thereof,  nor, 
with  respect  to  any  other  holding 
company,  for  debt  which,  together  with 
all  other  debt  of  the  group,  aggregates 
less  than  15  percent  of  the  consolidated 
net  worth  of  the  holding  company.  12 
U.S.C.  1730a(g)(2).  Pursuant  to  its 
statutory  authority,  the  Board  approved, 
by  means  of  an  "interim"  regulation  and 
without  requiring  submission  of  an 
application,  the  issuance,  sale,  renewal, 
guaranty,  or  assumption  of  any  debt 
incurred  "[b]y  a  savings  and  loan 
holding  company's  subsidiary  bank 
which  is  an  insured  bank  of  the  Federal 
Deposit  Insurance  Corporation."  12  CFR 
584.6(b)(4).  In  a  similar  manner,  the 
Board,  by  regulation,  has  approved, 
without  application,  and  exempted  from 
the  computation  of  the  15-percent 
limitation,  any  debt  incurred  "[b]y  a 
service  corporation  subsidiary  of  an 
insured  institution  subsidiary  of  a 
savings  and  loan  holding  company."  12 
CFR  584.6(c)(1). 

The  Board  is  proposing  to  amend  each 
of  those  provisions  by  excluding,  from 


the  preapprovals  granted  therein,  debt 
incurred  by  a  bank  subsidiary  of  either  a 
nondiversified  holding  company  or  of  its 
subsidiary  insured  institution  if  that 
bank  does  not  fall  within  the  definitions 
noted  in  the  regulation.  The  proposal 
would  amend  12  CFR  584.6(b)(4)  to  make 
clear  that  the  approval  for  debt  incurred 
by  a  nondiversified  savings  and  loan 
holding  company's  subsidiary  bank 
would  extend  only  to  a  bank  that  fell 
within  either  the  definition  of  a  bank  in 
section  2(c)  of  the  Bank  Holding 
Company  Act.  12  U.S.C.  1841(c),  or  the 
definition  of  a  savings  bank  in  section 
3(g)  of  the  Federal  Deposit  Insurance 
Act,  12  U.S.C.  1813(g).  The  proposal 
would  also  amend  12  CFR  584.6(c)(1)  to 
provide  that  the  prior  approval  and  the 
exemption  from  the  15-percent  limitation 
granted  by  that  paragraph  for  debt 
incurred  by  a  service  corporation  of  an 
insured  institution  subsidiary  of  a 
nondiversified  holding  company  would 
not  extend  to  any  FDIC-insured  bank, 
other  than  one  thai  met  the  above 
definitions,  that  was  operated  as  a 
subsidiary  of  the  insured  institution.  The 
effect  of  the  proposed  amendments 
would  be  to  require  a  bank  subsidiary 
that  did  not  meet  the  requirements 
specified  in  the  regulations  to  apply  to 
the  Board  for  permission  to  incur  debt, 
rather  than  to  incur  such  debt  on  the 
basis  of  the  preapprovals  in  the  current 
regulations.  To  the  extent  that  any 
proposed  debt  plus  the  aggregate 
outstanding  debt  of  the  holding 
company  and  its  non-insured  institution 
subsidiaries  would  be  less  than  15 
percent  of  the  consolidated  net  worth  of 
the  holding  company,  a  subsidiary  bank 
would  not  need  to  obtain  prior  Board 
approval.  See  12  U.S.C.  1730a(g)(2)(B) 
and  12  CFR  584.6(a)(2). 

Section408(g)  (1)  and  (2)  of  the  NHA 
requires  that  the  Board  approve  in 
advance  all  debt  incurred  by  a 
nondiversified  savings  and  loan  holding 
company  or  its  subsidiaries  that  are  not 
insured  institutions,  to  the  extent  that 
the  debt  exceeds  15  percent  of  the 
consolidated  net  worth  of  the  holding 
company.  The  statute  further  provides 
that  the  Board  may  approve  a  debt 
transaction  if  it  finds  that  the 
transaction  "would  not  be  injurious  to 
the  operation  of  any  subsidiary  insured 
institution  in  light  of  its  financial 
condition  and  prospects."  12  U.S.C. 
1730a(g)(3).  In  accordance  with  the 
statute,  the  Board  has  previously  . 

determined  that  certain  debt 
transactions  in  which  a  nondiversified 
holding  company  or  its  subsidiaries  may 
engage  would  not  be  injurious  to  the 
operation  of  the  insured  institution  and, 
for  that  reason,  has  preapproved  those 
transactions  in  12  CFR  584.6  (b)  and  (c). 


At  the  time  that  the  Board  granted  the 
regulatory  preapprovals,  however,  it 
assumed  that  commercial  bank 
subsidiaries  would  be  regulated 
pursuant  to  the  provisions  of  the  Bank 
Holding  Company  Act.  It  did  not 
consider  how  and  to  what  extent  an 
insured  institution  could  be  affected  by 
debt  incurred  by  a  bank  subsidiary  not 
subject  to  the  Bank  Holding  Company 
Act.  Similarly,  the  Board  has  not  yet  had 
an  opportunity  to  consider  whether  the 
operations  of  an  insured  institution 
subsidiary  of  a  nondiversified  holding 
company  may  be  adversely  affected  by 
any  transactions  in  which  a  subsidiary 
of  the  institution  that  is  not  so  regulated 
incurs  debt.  In  light  of  the  statutorily 
mandated  requirement  that  Board 
approval  of  debt  transactions  be 
preceded  by  a  determination  that  the 
transaction  would  not  be  injurious  to  the 
institution,  the  Board  believes  that  it 
should  exclude  debt  transactions  of 
subsidiary  banks  that  do  not  qualify  as 
banks  under  section  2(c)  of  the  Bank 
Holding  Company  Act  or  section  3(g)  of 
the  Federal  Deposit  Insurance  Act  from 
the  regulatory  preapprovals.  Thus,  under 
the  proposed  amendments,  for  example, 
debt  transactions  of  a  "nonbank  bank" 
subsidiary  of  a~nondiversified  holding 
company  or  its  insured  institution  would 
be  submitted  to  the  Board  for  its 
approval.  In  this  manner  the  Board 
would  be  able  to  monitor  the  effects  that 
such  debt  transactions  may  have  on  the 
subsidiary  insured  institutions.  The 
Board  specifically  requests  comments 
on  whether  the  category  of  banks  that 
would  be  excluded  from  the  debt 
approval  requirements  should  be 
expanded  or  narrowed. 

The  proposed  amendments  would 
apply  only  to  a  subsidiary  bank,  as 
defined  in  the  proposal,  of  either  a 
nondiversified  holding  company  pr  its 
insured  institution  subsidiai^. 
Diversified  savings  and  loan  holding 
companies  and  their  subsidiaries  would 
not  be  affected.  The  Board  believes  that 
such  a  regulatory  distinction  is 
warranted  at  this  time  in  light  of  the 
differing  composition  and  earnings  base 
of  the  two  types  of  companies.  A 
diversified  holding  company,  by  . 
definition,  engages  in  substantial 
business  activities  that  are  unrelated  to 
the  operrtion  of  a  savings  and  loan 
association  and  that  may  be  less  likely 
to  be  affected  by  conditions  that 
adversely  affect  depository  institutions. 
By  comparison,  a  nondiversified  holding 
company  does  not  have  access  lo  such 
independent  sources  of  revenue. 
Moreover,  separate  debt  standards  for 
diversified  and  nondiversified  holding 
companies  are  consistent  with  the 


I. 


agent  or  broker  in  connection  with  the 


services  or  broker  or  agent  in 
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Board  may  pose  different  risks  from 
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separate  debt  provisions  in  section 
408(g)  of  the  NHA. 

The  Board  also  is  concerned  with  the 
unresolved  questions  pertaining  to  the 
status  and  continued  existence  of 
"nonbank  banks"  under  existing  law, 
and  the  likelihood  that  entities  acquiring 
"noabank  banks"  will  suffer  adverse 
financial  consequences  if  Congress 
amends  the  banking  statutes  to  force  the 
divestiture  of  all  nonbank  banks.  During 
1984  Congress  considered,  but  did  not 
enact,  several  bills  that  were  intended 
to  treat  "nonbank  banks"  substantially 
the  same  as  other  banks  for  purposes  of 
the  Bank  Holding  Company  Act. 
Notwithstanding  the  inability  of 
Congress  to  enact  such  legislation 
during  its  last  session,  the  Chairmen  of 
both  the  House  and  Senate  Banking 
Committees  have  stated,  in  response  to 
the  increasing  numbers  of  charters  that 
have  been  issued  for  "nonbank  banks," 
that  legislative  action  to  close  the  so- 
called  "nonbank-bank  loophole"  under 
the  Bank  Holding  Company  Act  would 
be  a  matter  of  high  priority  for  the  99th 
Congress.  Moreover,  the  Chairmen  have 
stated  that  it  is  the  clear  intention  of 
Congress  to  require  the  divestiture  of  all 
"nonbank  banks"  established  after  July 
1. 1983.  regardless  of  the  costs  of 
divestiture  to  entities  that  have  acquired 
such  banks  after  that  daie.  Joint 
Statement  on  Banking  Legislation  by 
Chairman  St  Germain  and  Chairman 
Gam.  October  4. 1984. 

In  view  of  the  imcertainties 
surrounding  the  status  of  "nonbank 
banks",  the  Board  is  concerned  that  the 
forced  divestiture  of  a  "nonbank  bank" 
could  cause  a  savings  and  loan  holding 
company  to  incur  Hnancial  losses  which 
could  impair  its  ability  to  support  its 
subsidiary  insured  institution.  The 
Board  believes  that  until  such  time  that 
the  uncertainties  surrounding  "nonbank 
banks"  are  resolved,  it  can  best 
minimize  the  likelihood  of  financial 
injury  to  the  insured  institution  by 
actively  reviewing  the  debt  to  be 
incurred  by  a  "nonbank  bank" 
subsidiary  of  the  holding  company.  For 
that  reason,  the  Board  is  also  proposing 
to  amend  its  delegation  of  authority  in 
12  CFR  584.6{fX2)  by  excluding  from  the 
delegation  applications  of  subsidiary 
banks,  other  than  those  described  in 
proposed  f  584.6(b)(4),  to  incur  debt. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  96- 
354,  94  Stat.  1164  (Sept.  19. 1980).  the 
Board  is  providing  the  following  initial 
regulatory  flexibility  analysis: 

1.  Reasons,  objectives,  and  legal 
bases  underlying  the  proposed  rules. 
These  elements  have  been  discussed 


elsewhere  in  the  supplementary 
information  regardirtg  the  proposal. 

2.  Small  entities  to  which  the 
proposed  rules  would  apply.  The  rules 
would  apply  to  all  subsidiary  banks,  as 
described  herein,  of  nondiversified 
savings  and  loan  holding  companies. 

3.  Impact  of  the  proposed  rules  on 
small  institutions.  To  the  extent  that  the 
rules  would  affect  small  institutions,  this 
has  been  discussed  elsewhere  in  the 
proposal. 

4.  Overlapping  or  conpicting  federal 
rules.  There  are  no  federal  rules  which 
duplicate,  overlap,  or  conflict  with  the 
proposed  rules. 

5.  Alternatives  to  the  proposed  rule. 
Other  alternatives,  such  as  allowing 
"nonbank  bank"  subsidiaries  to  incur 
debt  on  a  preapproved  basis,  may  pose 
certain  risks  to  the  insured  institutions 
and  may  be  inconsistent  with  the 
Board's  obligation  to  determine  that 
such  transactions  are  not  injurious  to 
the  insured  institutions. 

List  of  Subjects  in  12  CFR  Part  5S4 

Holding  companies.  Savings  and  loan 
associations.  Savings  and  loan  holding 
companies. 

The  proposed  rules  are  essentially 
interpretive  in  nature  and  would  clarify 
the  debt  preapproval  provisions  in  the 
present  regulations.  Moreover,  it  is 
necessary  for  the  Board  to  clarify  the 
regulations  expeditiously  in  order  that 
savings  and  loan  holding  companies  and 
insured  institution  subsidiaries  have 
clear  guidance  on  the  Board's  position 
regarding  debt  transactions  before  such 
institutions  expend  funds  and 
management  resources  in  seeking  to 
establish  "nonbank  banks."  For  those 
reasons,  the  Board  has  limited  the 
comment  period  to  30  days. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  584.  Subchapter 
F.  Chapter  V  of  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

Subchapter  F — Regulations  for 
Savings  and  Loan  Holding 
Companies 

PART  584— REGULATED  ACTIVITIES 

Amend  §  584.6  by  revising  paragraphs 
(b)(4)  and  (c)(1)  and  adding  a  sentence 
at  the  end  of  paragraph  (f)(2),  as  follows: 

§  584.6    HokMng  company  Indebtedness. 
***** 

(b)  Interim  Approval  by  the 
Corporation.   '  »  • 

(4)  By  a  savings  and  loan  holding 
company's  subsidiary  bank  which  is  a 
bank  as  deflned  in  section  2(c)  of  the 
Bank  Holding  Company  Act  of  1956  (12 
UtS.C.  1841(c)).  or  which  is  a  savings 
bank  as  deHned  in  section  3(g)  of  the 


Federal  Deposit  Insurance  Act  (12  U.S.C. 
1813(g)).  .       , 

***** 

(c)  Exemptions  from  computation  of 
15-percent  limitation.   •  *  * 

(1)  By  a  service  corporation  subsidiary 
of  an  insured  institution  subsidiary  of  a    ' 
savings  and  loan  holding  company, 
including  any  wholly  owned  subsidiary 
of  such  service  corporation:  Provided. 
that  this  paragraph  (c)(1)  does  not  apply 
to  any  service  corporation  subsidiary  or 
subsidiary  of  such  service  corporation 
that  is  a  bank  other  than  a  bank 
described  in  paragraph  (b)(4)  of  this 
section. 
***** 

(f)  Approval  by  Supervisory  Agent 


(2)  *  *  *  The  delegation  of  authority 
conferred  by  this  paragraph  (f)(2)  shall 
not  apply  to  any  application  for  a 
subsidiary  bank  of  a  holding  company 
or  of  its  insured  institution  subsidiary  to 
incur  bebt,  unless  the  subsidiary  bank  is 
a  bank  described  in  paragraph  (b](4]  of 
this  section. 

(Sec.  108,  82  Stat.  5  (12  U.S.C.  1730a  et  seq.\; 
Reorg.  Plan  No.  3  of  1947, 12  PR  4981:  3  CFR 
1943-1948  Comp.,  p.  1071) 

By  the  Federal  Home  Loan  Bank  Board. 
M.  Finn. 
Secretary. 

|FR  DOC.84-32S40  riled  U-12-M:  atf  u>| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  17012] 

Airworthiness  Directives;  Domier 
GmbH,  Models  Do  27  and  Do  28 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAAJ.  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  TTiis  Notice  proposes  to 
revise  Airworthiness  Directive  (AD)  77- 
14-17,  Amendment  39-2966,  applicable 
to  DORNIER  GmbH,  Models  Do  27  and 
Do  28  airplanes  by  eliminating  the 
repetitive  inspections  of  the  fuel  and  oil 
hoses  on  these  airplanes  if  Technical 
Standard  Order  (TSO)  hoses  are 
installed.  The  FAA  has  determined  that 
the  unairworthy  condition  on  which  this 
AD  is  based,  exists  only  on  certain 
DORNIER  non-TSO  hoses.  This  revision 
will  relieve  the  operators  of 


of  those  provisions  by  excluding,  trom  transactions  in  12  CFR  584.6  (b)  and  (c).        companies  are  consistent  wim  !ne 
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unnecessarily  inspecting  installed 
DORNIER  and  TSO  assemblies. 
OATC:  Comments  must  be  received  on  or 
before  January  19. 1985. 
ADDRESSES:  Information  applicable  to 
this  AD  may  be  obtained  from  the  Rules 
Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  duplicate 
to  Federal  Aviation  Administration. 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
17012.  Room  1558.  601  East  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  H.  Chimerine,  Brussels  Aircraft  - 
Certification  Office,  AEU-100,  Europe, 
Africa  and  Middle  East  Office,  FAA,  c/o 
American  Embassy.  1000  Brussels. 
Belgium;  Telephone  513.38.30;  or  Mr.  H. 
Belderok.  FAA.  ACE-109.  601  East  12th 
Street.  Kansas  City.  Missouri  54106; 
Telephone  (816)  374-6932. 
SUPPUEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  in  duplicate 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communication 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above,  will  be  considered  by  the 
Director  before  taking  action  in  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  emergency  aspects  of  the  proposed 
rule.  All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rule 
Docket  for  examination  by  interested 
persons.  A  report,  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal,  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  17012,  Room  1558,  601  East  12th 
Street  Kansas  City,  Missouri  64106. 

Discussion 

AD  77-14-17,  Amendment  39-2966  (42 
FR  36244.  July  14. 1977)  applicable  to 


DORNIER  GmbH  Models  Do  27  and  Do 
28  airplanes  requires  repetitive  visual 
and  dimensional  25-hour  time-in-service 
(TIS)  inspection  of  all  the  DORNIER  fuel 
and  oil  hoses  manufactured  to 
specification  LN9226.  Subsequent  to  the 
issuance  of  this  AD,  the  FAA  has 
reexamined  the  available  information 
related  to  the  issuance  of  DORNIER 
Service  Bulletin  (SB)  No.  1059-0000. 
Service  Difficulty  reports  and  operator 
information. 

Based  upon  the  foregoing,  the  FAA 
has  determined  that  the  condition 
addressed  by  SB  1059-0000  is  an 
unairworthy  condition,  limited  to  certain 
DORNIER  fuel  and  oil  hoses 
manufactured  to  specification  LN9226 
produced  as  of  the  first  quarter  of  1970. 
Therefore,  the  FAA  is  proposing  a 
revision  to  AD  7-14-17  permitting 
discontinuance  of  the  presently  rttauired 
25  hours  TIS  repetitive  inspections ipf 
the  LN9226  hoses  after  two  such     ' 
sequential  satisfactory  inspectionsjand 
immediate  discontinuance  of  these 
inspections  if  Technical  Standard  Order 
(TSO)  -C53a  Type  C  hoses  are  installed. 
Also,  since  the  proposed  AD  revision 
would  apply  to  all  models  of  the  Do  27 
and  Do  28  series,  the  airplane 
applicability  statement  is  being 
simplified  by  deleting  the  individual 
listing  of  all  model  designations  and 
stating  that  the  AD  applies  to  all  Do  27 
and  Do  28  models. 

The  FAA  has  determined  there  are 
approximately  14  Model  Do  27  and  9 
Model  Do  28  airplanes  affected  by  the 
proposed  revision.  The  cost  of  changing 
the  type  of  hoses  as  permitted  by  the  - 
revised  AD  is  estimated  to  be  $142.50 
per  airplane  for  Model  Do  27  airplanes 
and  S267.50  per  airplane  for  Model  Do  28 
airplanes.  The  total  cost  of  modifying  all 
airplanes  as  permitted  by  the  revised 
AD  is  estimated  to  be  $4,402.50  to  the 
private  sector. 

The  reduction  in  maintenance  cost 
which  will  result  if  the  hoses  are 
changed  and  the  presently  required 
repetitive  inspections  are  discontinued, 
as  permitted  by  the  revised  Ad.  is 
estimated  to  be  approximately  $2.80  per 
hour  operation  for  Model  Do  27 
airplanes  and  $4.20  per  hour  for  Model 
Do  28  airplanes.  On  the  basis  of  an 
estimated  usage  of  500  hours  per  year 
operation  of  the  affected  airplanes,  the 
reduction  in  yearly  maintenance  cost 
will  be  $1400  for  Model  Do  27  airplanes 
and  $2100  for  Do  28  airplanes.  The 
estimated  saving  for  an  average 
operator  who  elects  to  modify  its 
airplanes  and  discontinues  the 
inspections,  as  permitted  by  the  AD.  will 
be  $1257.50  for  Model  Do  27  airplanes 
and  $1862.50  for  Model  Do  28  airplanes. 


Because  the  potential  cost  reduction 
made  available  by  the  proposal  is  small, 
and  the  limited  number  of  affected 
airplanes  are  distributed  among  a  small 
number  of  owners,  few  if  any  small 
entities  are  expected  to  experience  a 
significant  economic  impact  as  the  result 
of  this  proposal. 

Therefore  I  certify  that  this  action:  (1) 
Is  not  a  major  rule  under  the  provision 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft.  Safety. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
•Administration  proposes  to  amend 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulation  (14  FR  39.13)  by  revising 
Airworthiness  Directive  77-14-17. 
Amendment  39-2966. 14  CFR  39.13  in  its 
entirety  and  reissue  it  as  follows: 

DORNIER  GmbH:  Applies  to  all  Model  Do  27 
and  Do  28  series  airplanes,  all  serial 
nuinl>er9  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  detect  defective  DORNIER  fuel  and  oil 
hoses  manufactured  to  specification  LN9226 
and  to  prevent  possible  engine  failure  or 
sudden  seizure  of  an  engine,  accomplish  the 
following: 

(a)  Within  the  next  10  hours  time-in-service 
(TIS)  after  the  effective  date  of  this 
Airworthiness  Directive  (AD),  or  within  the 
next  25  hours  TIS  since  the  last  inspection  in 
accordance  with  AD  77-14-17,  and  every  25 
hours  thereafter  until  attaining  more  than  50 
hours  time-in-service  on  each  hose  visually 
inspect  each  of  DORNIER  fuel  and  oil  hoses, 
manufactured  to  specification  LN9226  in  the 
first  quarter  of  1970  and  thereafter,  for 
defects  In  accordance  with  paragraph  1  of 
DORNIER  Service  Bulletin  No.  1059-0000, 
dated  September  25, 1975,  or  an  FAA 
equivalent  method.  If  the  specification  of  a 
particular  hose  or  its  date  of  manufacture  is 
unknown,  the  inspections  required  by  this 
paragraph  must  be  accomplished  f^r  that 
hose. 

(b)  If  a  defective  hose  is  found  during  an 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  replace  the 
defective  hose  with  a  serviceable  DORNIER 
or  TSO-C53a.  Type  C  hose. 


1 IIC8C  eiemenis  nave  oeen  aiscussea  Dank  as  defined  in  section  3(g)  of  the  will  relieve  the  operators  of 
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(c)  The  repetitive  inspections  required  on 
each  individual  fuel  and  oil  hose  by 
parai^aph  (a)  are  noi  required. 

(1 )  On  any  installed  serviceable  TSO-C53«. 
Type  C  hose,  or 

(2)  On  any  DORNIER  Hose  which  is  found 
serviceable  after  the  second  sequential  25 
hour  time-in-service  inspection,  or 

(3)  On  any  DORNIER  hose  which  has  otore 
than  SO  hours  TIS  and  remains  serviceable  in 
accordance  with  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(d)  Airplanes  aaay  be  flown  m  accordance 
whth  FAR  a.W  to  a  location  where  this  AD 
may  be  accomplished. 

(e)  Equivalent  means  of  compliance  may  be 
used,  if  approved,  by  the  Manager.  Aircraft 
Certification  Staff.  AEU-100.  Europe.  Africa, 
and  Middle  East  OfTice.  FAA,  c/o  American 
Embassy.  1000  Brussels.  Belgium. 

(Sees.  313(a).  601  and  603  of  the  Federal 
Aviation  Act  of  1958.  as  amended  (49  U.S.C 
1354(a).  1421  and  1423):  49  U.S.C.  106(g) 
(Revised.  Pub.  L  97-449.  fanuary  12. 1983): 
§  11.85  of  the  Federal  Aviation  Regulations 
(14  CFR  11JS5)) 

Issued  in  Kansas  City,  Missoori.  on 
December  3, 19M. 
Mutray  E.  Smith, 

Director.  Centra/  Region. 

\n  Doc  S«-K428  Filed  12-12-84;  S:4S  ami 
I  COOC  4t10- 13-11 


14  CFR  Part  71 

( AlrapMc  DodMt  Na  M-AMM-ai  I 


Propo»ad  Alteration  of  VOR  Federal 
Airway.  V-254—lfT 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to 
amend  VOR  Federal  Airway  V-254  by 
extending  it  from  Miles  City.  MT.  to 
Glasgow.  MT.  This  is  the  result  of  a 
request  by  the  flying  public.  It  will 
reduce  operating  costs  involving  flight 
time  and  fuel. 

DATES:  Coinraents  must  be  received  on 
or  before  January  2&  1965. 

AOOncWES:  Send  comments  on  the 

proposal  in  triplicate  to: 

Director.  FAA.  Northwest  Mountain 

Region.  Attention:  Manager,  Air 

Traffic  Ehvision.  Docket  No.  a4-ANM- 

31.  Federal  Aviation  Administration. 

17900  Pacific  Highway  South.  0-60966. 

Seattle.  WA  96168. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.ra.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue.  SW.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


at  the  office  of  the  Regional  Air  Traffic 

Division. 

FOR  RWTHER  INFOAMATION  CONTACT. 

Burton  Chandler.  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Adminisbration,  800  Independence 
Avenue.  SW.,  Washington,  D.C  20591: 
telephone:  (202)  426-6627. 
SUPPtEMENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
Qr  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-ANM-31."  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  Hied  in  the  docket. 

Availability  of  NPRM's 

Any  persqp  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  D.Q  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 


The  Proposal  t 

The  FAA  is  considering  an  » 

amendment  to  9  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  VOR  Federal  Airway 
V-254  by  extending  it  from  Miles  City, 
MT,  to  Glasgow,  MT.  The  proposed 
airway  segment  will  reduce  operating 
costs  by  providing  a  more  direct  route 
between  these  points.  Section  71.123  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Ust  of  SubiccU  in  14  CFR  Part  71 

VOR  Federal  Airways.  Aviation 
Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend 
§  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

V-254  jAmended) 

By  removing  the  words  "to  Miles  City. 
MT."  and  substituting  the  words  "via  Miles 
City,  MT:  INT  Miles  City  34e*T  (33TM)  and 
Glasgow.  MT.  ISe'Tlug'M)  radials:  to 
Glasgow.  MT." 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  IJ.S.C.  1346(a)  and  1354(a)):  (49 
use.  106(g)  (Revised.  Pub.  L  97-449,  January 
12. 1983)):  and  14  CFR  11.65) 

Issued  in  Washington.  D.C.  on  December  4. 
1984.  * 

John  W.  Brier. 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 

\n  Doc.  M-3M24  FlUd  t2-1X-at:  t:4S  antl 
KUJNO  COOK  4ai*-tMI 
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and  $1862.50  for  Model  Do  28  airplanes.        or  TSO-C53a,  Type  C  hose. 
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14  CFR  Part  73 

(Alrspae*  Docket  Ho.  S4-AWA-331 

Proposed  Amandmant  of  Houra  of 
Operation  for  RaaWctad  Araaa;  Fort 
Lawis,  WA 

agency:  Federal  Aviation 

Administration  {FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  time  of  designation  from 
Continuous  to  Intermittent  by  NOTAM 
of  Restricted  Areas  R-6703A,  B,  C  and 
D.  This  amendment  is  at  the  request  of 
the  user  and  will  provide  more 
efficiency  on  the  use  of  the  areas.  These 
restricted  areas  were  designated  to 
contain  aerial  gunnery,  cannon  fire, 
rockets,  mortars,  howitzers  and  missiles. 
DATE:  Comments  must  be  received  on  or 
before  January  28. 1985. 

ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to: 
Director.  FAA,  Northwest  Mountain 
Region,  Attention:  Manager,  Air 
Traffic  Division,  Docket  No.  84- 
AWA-33,  Federal  Aviation 
Administration.  17900  Pacific 
Highway  South.  C-68966.  Seattle.  WA 
98168. 

Tlie  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Burton  Chandler,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic       ' 
Operations  Service,  Federal  Aviation 
Administration.  800  fndependence 
Avenue,  SW.,  Washington,  D.C  20591: 
telephone:  (202)  426-8783. 
SUPPtEMENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulaHy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposaL  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic.  environmentaL 
and  energy  aspects  of  the  proposal. 


Communications  should  identify  the 
airspace  dockets  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Airspace  Docket  No.  84-AWA-33."  The 
postcard  will  be  date/time  stamped 
and  returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing, 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availab'dity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
lay  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  amendment  to 
§  73.68  of  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  to  amend 
the  time  of  designation  from  Continuous 
to  Intermittent  by  NOTAM  of  Restricted 
Areas  R-6703A.  B,  C,  and  D.  This 
amendment  is  proposed  at  the  request  of 
the  user.  It  is  anticipated  that  the 
proposed  designation  will  increase  the 
availability  of  the  affected  airspace  for 
general  traffic  R-6703A.  SrCand  D 
'  were  designated  to  contain  aerial 
helicopter  gunnery,  20mm  cannon  fire. 
2.75  inch  inert  rockets.  4.2  inch  mortars, 
8  inch  howitzers  and  anti-tank  nussiles. 
Section  73.67  of  Part  73  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1964. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "major  rule"  under 


Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  25, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  73 

Restricted  areas.  Aviation  safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend 
§  73.67  of  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  as  follows: 

R-STOSA  Fort  Imviis,  WA  JAmendedl 

By  removing  the  word  "Continuous."  and 
substituting  the  words  "Intermittent  by 
.NOT  AM." 

R-6703B  Fort  Lewis.  WA  |Ameniied| 

By  removing  the  word  "Continuous."  and 
sul»tituting  the  words  "Intenuittenl  by 

NOTAM." 

R-6703C  Fort  lawn,  WA  |AmbimM) 

By  removing  the  word  "Continuous."  and 
substituting  the  words  "Intermittent  by 
NOTAM" 

R-6703D  Fort  Lewis.  WA  [Amended) 

By  removing  the  word  "Continuous."  and 
substituting  the  words  "Intermittent  by 
NOTAM." 

(Secs.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1956  (49  use.  1348(a)  and  13S4(a)):  (49 
U.S.C  106(g)  (Revised.  Pub.  L  97-448.  January 
12. 1983)):  and  14  CFR  11.65) 

Issued  in  Washingtoa  D.C,  on  December  4. 
1984. 


lohaW. 

Acting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 

|H«  Uoc  a«-a2C3  Wed  IJ-ll-at  •:«5  •m| 
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CIVIL  AERONAUTICS  BOARO 
14  CFR  Part  375 

(Special  Rtgulattons  t>ock«t  42547;  SPDR- 
91A) 

Navigation  of  Foraign  Ovi  Aircraft 
WitMn  tha  Unitad  Stslaa 

Dated:  December  la  1964. 
agency:  Civil  Aeronautics  Board. 
action:  Proposed  rulemaking;  Extension 
of  comment  period. 
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:  The  CAB  is  extending  the 
comment  period  for  one  week  and  the 
reply  comment  period  for  2  days  in  its 
rulemaking  concerning  the  navigation  in 
the  United  States  of  foreign  civil  aircraft 
that  are  not  engaged  in  foreign  air 
transportation.  The  request  for 
extension  was  made  by  Geometries,  Inc. 
and  supported  by  several  other 
interested  persons. 

DATCS:  Comments  by:  December  17. 
1994.  Reply  comments  by:  December  28, 
1984. 

Comments  and  relevant  information 
received  after  this  date  will  be 
considered  by  the  Board  only  to  the 
extent  practicable. 

AOOMCSSCS:  Twenty  copies  of  comments 
should  be  sent  to  Docket  42547,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue.  NW..  Washington.  D.C.  20428. 
Individuals  may  submit  their  views  ^s 
consumers  without  filing  multiple 
copies.  Comments  may  be  examined  in 
Room  711.  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue,  NW.,  Washington. 
D.C.  20428,  as  soon  as  they  are  received. 
After  that  date,  they  may  be  examined 
in  Room  4107,  OfTice  of  Documentary 
Services  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington,  D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT 

Joanne  Petrie,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue  NW.,  Washington, 
D.C  20428;  (202)  673-5442  or  (202)  472- 
5577. 

SUPPLEMENTARY  INFORMATION:  In 
SPDR-91.  49  FR  42948.  October  25. 1984. 
the  Board  proposed  to  revise  its  rules 
concerning  the  navigation  in  the  United 
States  of  foreign  civil  aircraft  that  are 
not  engaged  in  foreign  air 
transportation.  The  proposed  revision 
would  delete  outdated  provisions  and 
conform  the  language  of  the  rule  to  FAA 
regulations.  The  proposed  rule  would 
also  expand  the  definition  of  a  foreign 
civil  aircraft  to  include  U.S.-registered 
aircraft  owned  by  non-U.S.  citizens  and 
would  revise  the  application  procedures 
for  foreign  aircraft  permits  to  expedite 
their  processing  by  the  Board. 

On  December  4, 1984,  Geometries. 
Incorporated,  requested  a  1-week 
extension  of  the  comment  period  from 
December  10, 1984,  to  December  17. 
1984.  Geometries  stated  that  the 
President  of  the  company,  who  is  the 
only  person  in  its  company  who  would 
be  able  to  give  specific  instances  of  how 
the  existing  rule  has  been  misused  in  the 
past  by  certain  parties,  is  out  of  the 
country  and  will  not  return  until  after 
December  10th.  It  requested  an 


extension  in  the  comment  period  in 
order  to  prepare  a  response. 

Mr.  Gary  Garofoio  supported  the 
request  for  a  1-week  extension  of  both 
the  initial  and  reply  comments  on  behalf 
of  Aero  Service  Division.  Keystone 
Aerial  Surveys.  Inc.  and  Airmag 
Surveys.  Inc. 

In  order  to  accommodate  these 
commenters,  and  because  it  does  not 
appear  that  a  brief  extension  will  . 
prejudice  any  other  person  or  delay 
action  in  this  proceeding,  the  request  for 
an  extension  of  the  time  to  file 
comments  is  granted. 

Comment^  will  be  due  on  December 
17. 1984.  and  should  be  filed  with  the 
Civil  Aeronautics  Board.  Because  the 
Dockets  Section  will  be  closed  on 
January  2  through  4. 1984,  in  order  to 
move  to  the  Department  of 
Transportation,  the  date  for  filing  reply 
comments  will  only  be  extended  to 
December  28. 1984.  so  that  the 
comments  in  this  proceeding  do  not 
have  to  be  filed  in  two  separate 
locations.  Provision  will  be  made  to 
forward  any  late-filed  comments  or 
other  documents  from  CAB  to  DOT. 

Accordingly,  under  authority 
delegated  by  the  Board  in  14  CFR 
385.20(d).  the  time  for  filing  comments 
and  reply  comments  in  this  proceeding 
is  extended. 

(Sees.  204.  401.  402.  403,  407.  416. 1001.  Pub.  L 
85-726,  as  amended,  72  Stat.  743.  754.  757. 
758.  766,  771,  788;  49  U.S.C.  1324, 1371. 1372, 
1377, 1388, 1481;  5  U.S.C.  558.  559) 
By  the  Civil  Aeronautics  Board. 
Richard  B.  DyMM), 

Associate  General  Counsel,  Rules  and 
Legislation. 

|FR  Doc.  84-32532  Filed  I2-12-M;  8:45  jm] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Contract  Market  Enforcement  of  Floor 
Broker  Registration  Requirements 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Extension  of  Comment  Period. 

summary:  On  August  7, 1984,  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  in  which  the 
Commission  proposed  to  adopt  %  1.62.  49 
FR  31442.  Specifically,  S  162  would 
require  each  contract  market  to  adopt  a 
rule  to  the  effect  that  before  a  person 
may  execute  orders  for  others  on  the 


floor  of  that  contract  market,  that  person 
must  first  register  with  the  Commission 
as  a  floor  broker.  The  Commission  is 
also  seeking  public  comment  on 
whether,  in  the  alternative,  the 
Commission  should  exercise  its 
authority  under  section  8a(7)  of  the 
Commodity  Exchange  Act.  7  U.S.C. 
12a(7)  (1982).  which  authorizes  the 
Commission  to  alter  or  supplement 
exchange  rules  as  necessary  or 
appropriate.  The  comment  period  on  the 
notice  of  proposed  rulemaking  expired 
on  October  9. 1984.  The  Commission 
subsequently  extended  that  comment 
period  to  and  including  November  16. 
1984. 

On  November  16, 1984,  counsel  for  the 
Chicago  Board  of  Trade  requested  a 
sixty-day  extension  of  the  comment 
period.  The  Chicago  Mercantile 
Exchange  has  joined  in  that  request. 
These  exchanges  have  advised  the 
Commission  that,  in  response  to  the 
proposed  rulemaking,  they  have 
undertaken  to  determine  whether  it 
would  be  practicable  for  them  to  seek 
Commission  authorization  to  register 
floor  brokers  on  behalf  of  the 
Commission  pursuant  to  section  8a(10) 
of  the  Act.  In  this  connection,  they  have 
requested  an  extension  of  the  comment 
period  for  an  additional  sixty  days  to 
permit  further  consideration  at  the 
exchange  level  of  this  alternative.  In 
order  to  ensure  that  all  interested 
parties  have  an  opportunity  to  submit 
comments  and.  in  particular,  to  provide 
the  Commission  an  opportunity  to 
address  the  exchange  proposal,  if  any. 
at  the  same  time,  the  Commission  has 
determined  to  grant  the  request  for  a 
further  extension  of  the  comment  period. 

DATES:  Accordingly,  notice  is  hereby 
given  that  all  comments  on  the 
Commission's  notice  of  proposed 
rulemaking  on  contract  market 
enforcement  of  floor  broker  registration 
.requirements  (40  FR  31442.  August  7. 
1984)  must  be  submitted  by  January  16. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  B.  Dolins,  Esq.,  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission.  2033  K 
.  Street  NW..  Washington.  D.C.  20581. 
Telephone:  (202)  254-8955. 

Issued  in  Washington,  DC.  on  December  7. 
1984.  by  the  Commission. 
Jean  A.  Webb,  :.< 

Secretary  of  the  Commission. 

[FR  Doc.  84-32485  Filed  12-12-84;  8:45  •m| 
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regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
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therefore:  (1)  Is  not  a  "major  rule"  under 
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DEPARTMENT  OF  ENERGY  ■ 

Federal  Energy  Regulatory 

Commission 

18  CFR  Part  271 

(Docket  No.  RM7»-7e-240;  Colorado-401 

High-Cost  Gas  Produced  From  Tigtit 
Fonnations;  Colorado 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

f  — - 

summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978, 15  U.S.C.  3301-3432 
(1982).  to  designate  certain  types  of 
natural  gas  as  high-cost  gas  where  the 
Commission  determines  that  the  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs. 
Under  section  107(c)(5).  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
271.703  (1983)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Ofllce  of  Pipeline  and 
Producer  Regulation  contains  the 
recommendation  of  the  State  of 
Colorado  that  the  Niobrara  Formation 
be  designated  as  a  tight  formation  under 
§  271.703(d). 

DATES:  Comments  on  the  proposed  rule 
are  due  on  January  24. 1985. 

Public  Hearing:  No  public  hearing  is 
scheduled  in  this  docket  as  yet  Written 
requests  for  a  public  hearing  are  due  on 
December  26, 1984. 
ADDRESS:  Conmicnts  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary.  825  North  Capitol  Street 
NE..  Washington.  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  Gingold,  (202)  357-5491.  or 
Victor  Zabel,  (202)  357-8516. 

Issued:  December  10. 1984. 

I.  Background 

On  November  15. 1984,  the  State  of 
Colorado  Oil  and  Gas  Conservation 
Commission  (Colorado)  submitted  to  the 
Commission  a  recommendation,  in 
accordance  with  §  271.703  of  the 
Commission's  regulations  (18  CFR 
271.703  (1983)),  that  the  Niobrara 
Formation  located  in  Adams.  Boulder, 
and  Weld  Counties.  Colorado,  be 
designated  as  a  tight  formation.  This 
Notice  of  Proposed  Rulemaking  is  issued 


under  i  271.703(c)(4)  to  determine 
whether  Colorado's  recommendation 
that  the  Niobrara  Formation  be 
designated  a  tight  formation  should  be 
adopted.  Colorado's  recommendation 
and  supporting  data  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

II.  Description  of  Recommendation 

The  Niobrara  Formation  is  located  in 
Adams  County,  Colorado,  in  Township  1 
South.  Range  68  West.  Sections  1 
through  24;  in  Boulder  County.  Colorado, 
in  Township  1  South,  Range  69  West, 
Sections  1  through  24;  Township  1 
North,  Range  69  West.  Sections  1 
through  36;  and  in  Weld  County, 
Colorado,  in  Township  1  North.  Range 
68  West,  Sections  1  through  36.  6th  PA4. 
No  federal  acreage  is  included  in  the 
recommended  area  and  the  area 
contains  approximately  120  square 
miles. 

The  Niobrara  Formation  underlies  the 
Pierre  Shale  and  overlies  the  Codell 
Sandstone.  Shales,  mudstones, 
limestones,  and  dolomites  comprise  the 
Niobrara  Formation.  The  top  of  the 
Niobrara  Formation  averages  7.600  feet 
in  depth.  The  Niobrara  Formation  varies 
in  thickness  from  250  to  450  feet  and  the 
formation  is  of  Cretaceous  age. 

III.  Discussion  of  Recommendation 

Colorado  claims  in  its  submission  that 
evidence  gathered  through  information 
and  testimony  presented  at  a  public 
hearing  in  Cause  No.  NG-45  convened 
by  Colorado  on  this  matter 
demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  S  271.703(c)(2)(i)(B);  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day. 

Colorado  further  asserts  that  existing 
State  and  Federal  Regulations  assure 
that  development  of  this  formation  will 
not  adversely  affect  any  fresh  water 
aquifers. 

Accordingly,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97  |Reg. 
Preambles  1977-1981)  FERC  Stats,  and 
Regs.  130.180  (1980),  the  Director  gives 
notice  of  the  proposal  submitted  by 
Colorado  that  the  Niobrara  Formation 


as  described  and  delineated  in 
Colorado's  recommendation  as  filed 
with  the  Commission,  be  designated  as 
a  tight  formation  under  \  271.703. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission.  82S  North 
Capitol  Street.  NE.,  Washington.  D.C 
20426,  on  or  before  January  24. 1965. 
Each  person  submitting  a  comment 
should  indicate  that  the  comment  is 
being  submitted  in  Docket  No.  RM79- 
76-240  (Colorado-40),  and  should  give 
reasons  including  supporting  data  for 
any  recommendations.  Comments 
should  include  the  name,  title,  mailing 
address,  and  telephone  number  of  one 
person  to  whom  communications 
concerning  the  proposal  may  be 
addressed.  An  original  and  14 
conformed  copi^  should  be  filed  with 
the  Secretary  of  the  Commission. 
.  Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Division  of  Public  Information.  Room 
1000,  825  North  Capitol  Street  NE,, 
Washington,  D.C  during  business 
hours. 

Any  person  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  want  to  make  an  oral  presentation 
and  so  request  a  public  hearing.  The 
person  shall  specify  the  amount  of  time 
requested  at  the  hearing,  and  should  file 
the  request  with  the  Secretary  of  the 
Commission  no  later  than  December  26, 
1984. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas,  Incentive  price.  Tight 
formation*. 

Accordingly,  the  regulations  in  Part 
271.  Subchapter  H.  Chapter  I,  Title  la 
Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
the  Commission  adopts  Colorado's 
recommendation. 
Kennetk  A.  Williains, 
Director.  Office  of  Pipeline  and  Producer 
Regulation. 

P^RT  271-{AMEMOEDl 

Section  271.703  is  amended  as  follows: 
1,  The  authority  citation  for  Part  271 
reads  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101  et  seq.: 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301-3432:  Administrative  Procedure  Act.  5 
U.S.C.  553. 


December  lOth.  It  requested  an 


may  execute  orders  for  others  on  the 
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2.  Section  271.703  is  amended  by 
adding  paragraph  (d](206)  to  read  as 
follows: 

9271.703    TlgM  formations. 

(d)  Designated  tight  formations. 
*        •        *        •        • 

(183>— (205)  [Reserved] 

(206)  Niobrara  Formation  in  Colorado. 
RM79-76-240  (CoIorado-40). 

(i)  Delineation  of  formation.  The 
Niobrara  Formation  is  located  in  Adams 
County,  Colorado,  in  Township  1  South, 
Range  68  West.  Sections  1  through  24;  in 
Boulder  County,  Colorado,  in  Township 
1  South,  Range  69  West,  Sections  1 
through  24;  Township  1  North,  Range  69 
West,  Sections  1  through  36;  and  in 
Weld  County,  Colorado,  in  Township  1 
North.  Range  68  West.  Sections  1 
through  36.  6th  p.m. 

(ii]  Depth.  The  average  depth  to  the 
top  of  the  Niobrara  Formation  is  7,600 
feet.  The  Niobrara  Formation  varies  in 
thickness  from  250  to  450  feet. 

|FR  Doc  a4-32SZ7  Filed  12-12-M:  ftiS  am) 
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18  CFR  Part  271 

(Docket  No.  RII79-76-239;  Colorado-39 

AddWon] 

High-Cost  Gas  Produced  From  Tiglit 
Formations;  Colorado 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978. 15  U.S.C.  3301-3432 
(1982).  to  designate  certain  types  of 
natural  gas  as  high-cost  gas  where  the 
Commission  determines  that  the  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs. 
Under  section  107(c)(5).  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
217.703  (1983)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
I*roducer  Regulation  contains  the 
recommendation  of  the  State  of 
Colorado  that  the  Niobrara  Formation 
be  designated  as  a  tight  formation  under 
S  271.703(d). 

DATES:  Comments  on  the  proposed  rule 
are  due  on  January  24.1985. 


Public  Hearing:  No  public  hearing  is 
scheduled  in  this  docket  as  yet.  Written 
requests  for  a  public  hearing  are  due  on 
December  26. 1984. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary.  825  North  Capitol  Street 
NE..  Washington.  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  Gingold.  (202)  357-5491.  or 
Victor  Zabel,  (202)  357-8616. 

issued  December  10. 1984. 

I.  Background 

On  November  15. 1984,  the  State  of 
Colorado  Oil  and  Gas  Conservation 
Commission  (Colorado]  submitted  to  the 
Commission  a  recommendation,  in 
accordance  with  §  271.703  of  the 
Commission's  regulations  (18  CFR 
271.703  (1983)).  that  the  Niobrara 
Formation  located  in  Weld  County, 
Colorado,  be  desigrvated  as  a  tight 
formation.  This  Notice  of  Proposed 
Rulemaking*is  issued  under 
S  271.703(c)(4)  to  determine  whether 
Colorado's  recommendation  that  the 
Niobrara  Formation  be  designated  a 
tight  formation  should  be  adopted. 
Colorado's  recommendation  and 
supporting  data  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

II.  Description  of  Recommendation 

The  recommended  acreage  is  located 
within  the  Denver-Julesberg  basin  and 
borders  the  city  of  Greeley.  Colorado,  to 
the  south  and  east.  Thfe  recommended 
formation  underlies  approximately 
79,360  acres  in(5Vi?ld^ounty,  Colorado, 
and  has  an  av6rag^  gross  thickness  of 
350  feet  in  this  area.  The  average  depth 
to  the  top  of  the  Niobrara  Formation  is 
7,000  feet.  The  Niobrara  in  this  area  is 
found  between  the  botton  of  the  Sharon 
Springs  Shale  and  the  top  of  the  Codell 
Sandstone. 

III.  Discussion  of  Recommendation 

Colorado  claims  in  its  submission  that 
evidence  gathered  through  information 
and  testimony  presented  at  a  public 
hearing  in  Cause  No.  NG-44,  Order  No. 
NG-44-2  convened  by  Colorado  on  this 
matter  demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  §  271.703(c)(2)(i)(B);  and 


(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day. 

Colorado  further  asserts  that  existing 
State  and  Federal  Regulations  assure 
that  development  of  this  formation  will 
not  adversely  affect  any  fresh  water 
aquifers. 

Accordingly,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97,  [Reg. 
Preambles  1977-1981)  FERC  Stats,  and 
Regs.  \  30.180  (1980).  the  Director  gives 
notice  of  the  proposal  submitted  by 
Colorado  that  the  Niobrara  Formation 
as  described  and  delineated  in 
Colorado's  recommendation  as  filed 
with  the  Commission,  be  designated  as 
a  tight  formation  under  §  271.703. 

rv.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Wafihington,  D.C. 
20426,  on  or  before  January  24, 1985. 
Each  person  submitting  a  comment 
should  indicate  that  the  comment  is 
being  submitted  in  Docket  No.  R.M79- 
76-239  (Colorado-39  Addition),  and 
should  give  reasons  including  supporting 
data  for  any  recommendations. 
Comments  should  include  the  name, 
title,  mailing  address,  and  telephone 
number  of  one  person  to  whom 
communications  concerning  the 
proposal  may  be  addressed.  An  original 
and  14  conformed  copies  should  be  filed 
with  the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Division  of  Public  Information,  Room 
1000,  825  North  Capitol  Street  NE., 
Washington,  D.C,  during  business 
hours. 

Any  person  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  want  to  make  an  oral  presentation 
and  so  request  a  public  hearing.  The 
person  shall  specify  the  amount  of  time 
requested  at  the  hearing,  and  should  file 
the  request  with  the  Secretary  of  the 
Commission  no  later  than  December  26, 
1984. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 
formations. 

Accordingly,  the  regulations  in  Part 
271.  Subchapter  H.  Chapter  I.  Title  18. 
Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
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the  Commission  adopts  Colorado's 

recommendation. 

Kenneth  A.  WUliamt. 

Director.  Office  of  Pipeline  and  Producer 
Regulation. 

PART  271— [AMENDED] 

Section  271.703  is  amended  as  follows: 

1.  The  authority  citation  for  Part  271 
reads  as  follows: 

Autiiority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101  et  seq.; 
Natural  Gas  Policy  Act  of  197a  15  U.S.C. 
3301-3432:  Administrative  Procedure  Act.  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
revising  paragraph  (d)(207)  to  read  as 
follows: 

§271.703    Tight  formations. 

«  tk  •  «  * 

(d)  Designated  tight  formations. 

^        «        •        •        • 

^  (183)— (206)  (Reserved) 

(207)  Niobrara  Formation  in  Colorado. 
RM79-76-239  (Colorado-39  Addition). 

(i)  Delineation  of  formation.  The 
Niobrara  Formation  is  located  in  Weld 
County,  Colorado,  in  Township  4  North. 
Range  64  West,  6th  P.M.,  all  Sections: 
Township  4  North,  Range  65  West,  6th 
P.M.,  all  Sections;  Township  5  North. 
Range  64  West,  6th  P.M..  Sections  25 
through  36;  Townships  5  North,  Range  65 
West.  6th  P.M.,  Sections  2  through  36; 
Township  5  North,  Range  66  West,  6th 
P.M..  Sections  1, 12, 13,  and  36;  and 
Township  6  North,  Range  65  West.  6th 
P.M.,  Sections  31  and  32. 

(ii)  Depth.  The  Niobrara  Formation  is 
defined  as  that  interval  which  begins  at 
a  depth  of  approximately  7,000  feet  and 
varies  in  thickness  from  250  feet  to  350 
feet.  The  Niobrara  in  this  area  is  found 
between  the  bottom  of  the  Sharon 
Springs  Shale  and  the  top  of  the  Codell 
Sandstone. 

|FR  Doc  84-32526  Filed  12-12-64:  8:4S  am) 
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DEPARTIMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 

[LR-14S-«4) 

Intome  Taxes;  Limitation  on  Amount 
of  Depreciation  and  Investment  Tax 
Credit  for  Luxury  Automol>lles; 
Limitation  When  Certain  Property  la 
Used  for  Personal  Purposes;  Pul>llc 
Hearing  on  Proposed  Regulations 

agency:  Internal  Revenue  Service, 
Treasury.  . 


action:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  limitation  on 
amount  of  depreciation  and  investment 
tax  credit  for  luxury  automobiles; 
limitation  when  certain  property  is  used 
for  personal  purposes. 

DATES:  The  public  hearing  will  be  held 
on  February  5. 1985,  beginning  at  10:00 
a.m.  Outlines  of  oral  comments  must  be 
delivered  or  mailed  by  January  22. 1985. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  LR.S.  Auditorium.  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue. 
NW.,  Washington,  D.C.  The  requests  to 
speak  and  outlines  or  oral  comments 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue. 
ATTN:  CC:LR:T  (LR-145-84). 
Washington,  D.C.  20224. 

FOR  FURTHER  INFORMATION  CONTACT 

Cynthia  Grigsby  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW.,  Washington. 
D.C.  20224,  telephone  202-566-3935  (not 
a  toll-free  call). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  274(d)  and 
280F  of  the  Internal  Revenue  Code  of 
1954.  The  proposed  regulations 
appeared  in  the  Federal  Register  for 
Wednesday.  October  24, 1984  (49  FR      ^ 
42743). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  submit 
written  comments  within  the  time 
prescribed  in  the  notice  of  proposed 
rulemaking  and  who  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit 
not  later  than  January  22. 1985.  an 
outline  of  the  oral  comments  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 


By  direction  of  the  Commissioner  of 
Internal  Revenue: 
GMcge  H.  |0lly, 

Director.  Legislation  and  Regulations 
Division. 

IFD  Doc.  S4-32476  Filed  U-12-M:  8.'^  ami 
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26  CFR  Part  301 

(LR-242-S4] 

Special  Rules  for  Certain  Refund 
Claims  Treated  as  Special 
Enforcement  Areas  Under  Rules  for 
Consolidated  Partnership  Proceedings 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  on 
procedure  and  administration  relating  to 
special  enforcement  areas  under  the 
rules  for  consolidated  partnership 
proceedings.  The  text  of  those 
temporary  regulations  also  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking.  ^ 

DATES: 

Proposed  Effective  Date 

The  regulations  are  proposed  to  be 
effective  with  respect  to  certain 
""applications  for  tentative  carryback  and 
refund  adjustments  ("quick  refunds") 
and  claims  for  credit  or  refund  filed 
after  the  30th  day  after  the  day  on  which 
final  regulations  on  this  subject  are 
published  in  the  Federal  Register. 

Date  for  Comments  and  Requests  for  a 
Public  Hearing 

Written  comments  and  requests  for  a 
public  hearing  must  be  delivered  or 
mailed  by  February  11. 1985. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
(LR-242-84),  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT^ 

Nerman  Dobynes  Hubbard  of  the 
Legislation  and  Regulations  Division, 
Office  of  Chief  Counsel.  Internal 
Revenue  Service,  1111  Constitution 
Ave..  NW..  Washington,  D.C.  20224. 
Attention:  CC:LR:T  (202-566-3297.  not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 


DATES:  Comments  on  the  proposed  rule 
are  due  on  January  24,1965. 


the  maximum  allowable  production  rate 
set  out  in  S  271.703(c){2)(i)(B);  and 


Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
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issue  of  the  Federal  Regisler  amend  the 
Regulations  on  Procedure  and 
Administration  (26  CFR  Part  301)  under 
section  6231(c)  of  the  Internal  Revenue 
Code  of  1954.  The  temporary  regulations 
are  designated  by  a  T"  fbllowring  their 
section  citation.  This  document 
proposes  that  the  rules  prescribed  in 
those  temporary  regulations  be  adopted 
as  final  regulations. 

The  regulations  provide  rules  relating 
to  special  enforcement  areas  under  the 
rules  consolidated  partnership 
proceedings.  Specifically,  they  identify 
certain  applications  for  tentative 
adjustments  ("quidc  refunds")  and 
refund  claims  attributable  to  abusive  tax 
shelters  as  areas  that  have  been 
determined  to  present  special 
enforcement  considerations.  These 
regulations  are  to  be  issued  under  the 
authority  contained  in  section  6231(c)  (1) 
and  (3)  of  the  Internal  Revenue  Code  of 
1954  (96  StaL  665.  26  US.C.  6231  (c)  (1) 
and  (3)).  For  the  text  of  the  temporary 
regulations,  see  PR  Doc.  84-32473  (T.D. 
7996]  published  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register.  The  preamble  to  the 
temporary  regulations  provides  a 
discussion  of  the  rules. 

Execntrve  Order  12291  and  Regulatory 
Flexibility  Act 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  i$yjK»t  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required. 

The  Secretary  of  the  Treasury  has 
certified  that  this  r\ile  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  effect  of  the  regulations  will 
be  merely  to  postpone  payment  on 
certain  refund  claims  where  it  is  highly 
likely  that  the  refund  is  attributable  to 
an  abttsive  tax  shelter.  Any  refund 
ultimately  determined  to  be  allowable 
will  be  paid  with  interest.  A  Regulatory 
Flexibility  Analysis  is  therefore  not 
required  under  the  Regiilatory  Flexibility 
Act  (5  U.S.C  805(b)). 

Commenls  end  Requests  for  •  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  pabiic  hearing  is  held. 


notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  InfonnatMNi 

The  principal  author  of  these 
proposed  regulations  is  Nerman 
Dobynes  Hubbard  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Bankruptcy.  Courts,  Crime. 
Employment  taxes.  Estate  taxes.  Excise 
taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement. 
Penalties,  Pensions.  Statistics.  Taxes. 
Disclosure  of  faiformation,  Filing 
requirements. 
Roscoe  L.  Egger,  Jr^ 
Commissioner  oflnteraal  Re  venue. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CG03-84-74] 

Regatta;  Empire  State  Regatta,  Albany. 
NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rule  making. 

summary:  Special  Local  Regulations  are 
being  proposed  for  the  Empire  State 
Regatta  being  sponsored  by  the  Capital 
Rowing  Club.  Inc.  of  New  Scotland.  New 
York.  This  event  will  be  held  on  June  ft- 
9, 1985  between  the  hours  of  9:00  a jn. 
and  6:00  p.m.  daily.  The  Coast  Guard  is 
considering  the  issuance  of  this 
regulation  to  provide  for  the  safety  of 
participants  and  spectators  on  navigable 
waters  during  the  event 

DATE:  Comments  must  be  received  on  or 
before  January  28, 1985. 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (b).  Third  Coast  Guard 
District,  Governors  Island,  New  York, 
NY  10004.  The  comments  will  be 
available  for  inspection  and  copying  at 
the  Boating  Safety  Office,  Building  110. 
Governors  Island.  New  York,  NY. 
Normal  office  hours  are  between  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivereid  to  this  address. 


FOR  FURTHER  INFORMATION  CONTACT 

Lt  D.R.  Cilley,  (212)  668-7974. 
SUPPt^MENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD3-84-74)  and  the  specifK;  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelop  is 
enclosed.  The  rules  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are  Lt.  D.R. 
Cilley.  Project  Officer,  Boating  Safety 
Office,  and  Ms.  Mary  Ann  Arisman. 
Project  Attorney,  Third  Coast  Guard 
District  Legal  Office. 

Discussion  of  Proposed  Regulations 

The  Empire  State  Regatta  is 
sponsored  by  the  Capital  Rowing  Club. 
Inc.  of  New  Scotland,  New  York  on 
behalf  of  the  United  States  Rowing 
Association.  This  special  crew  racing 
event  will  serve  as  the  1985  Northeast 
Regional  Championships.  The  races  will 
be  held  on  a  2000  meter  course  on  the 
Hudson  River  in  Albany.  New  York. 
Approximately  250  crew  shells,  ranging 
in  size  from  26  to  68  feet  in  length  will 
race  in  heats  throughout  the  day  frdm 
9:00  a.m.  to  6:00  p.m.  on  both  days.  The 
race  course  will  consist  of  6  lanes 
marked  by  7  rows  of  buoys  anchored  to 
the  botton  of  the  river.  Small  fluorescent 
orange  and  yellow  buoys  will  be  set  in 
the  river  on  June  7. 1985  and  will  be 
removed  during  the  evening  of  June  9, 
1985.  The  sponsor  shall  provide  several 
vessels  which  will  assist  the  Coast 
Guard  Patrol  Commander  in  controlling 
the  event  and  spectator  craft.  The  Coast 
Guard  intends  to  restrict  vessel 
movement  within  this  section  of  the 
Hudson  River  during  this  event  to 
provide  for  the  safety  of  the  participants 
and  spectators  on  navigable  waters. 
Vessels  less  than  20  meters  in  length 
will  be  allowed  to  transit  the  regulated 
a^a  at  no  wake  speeds  at  specified 
internals  (approximately  every  2  hours) 
throughout  each  race  day  as  directed  by 
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Treasury. 
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the  Coast  Guard  Patrol  Commander. 
Larger  vessels  will  not  be  allowed  to 
pass  through  the  regulated  area  at  any 
time  during  the  effective  period  unless  in 
an  emergency  and  authorized  by  the 
Coast  Guard  Patrol  Commander.  The 
Coast  Guard  Captain  of  the  Port  of  New 
York  has  contacted  numerous 
commercial/oil  facilities  along  the 
Hudson  River,  north  of  the  regulated 
area,  asking  their  cooperation  in 
scheduling  any  vessel  transits  so  as  not 
to  interfere  with  this  event.  Mariners  are 
urged  to  use  extreme  caution  when 
transiting  the  regulated  area.  The  Coast 
Guard  will  issue  a  safety  voice 
broadcast  and  this  regulation  will  be 
published  in  the  Local  Notice  to 
Mariners  to  advise  the  general  public 
and  commercial  users  on  the  Hudson 
River  of  the  event. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  event  will  draw  a 
large  spectator  crowd  along  the  shores 
of  the  Hudson  River  which  should 
compensate  certain  area  merchants  for 
the  inconvenience  of  having  navigation 
restricted.  Smaller  craft  will  be  allowed 
to  transit  the  regulated  area  at  specified 
times  during  each  race  day  and  during 
the  evening  of  June  8, 1985  after  the 
races  until  they  start  again  on  June  9, 
1985  at  9:00  a.m.  A  recent  phone  survey 
of  commercial  facilities  who  rely  on  the 
river  to  move  their  product  indicates 
that  there  is  not  a  lot  of  traffic  which 
would  be  inconvenienced  by  this  closure 
of  the  river.  Only  7  commercial  vessels 
passed  through  this  portion  of  the  river 
during  a  7  day  period  in  early  June,  1984. 
Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  SubjecU  in  33  CFR  Part  100 

Marine  Safety.  Navigation  (water). 

PART  100— [AMENDED] 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations 
by  adding  a  temporary  section  100.35- 
313  to  read  as  follows: 


§100.35-313    Empire  Stats  Regatta, 
Albany,  New  York 

(a)  Effective  Dates:  This  regulation 
will  be  effective  from  6:00  a.m.  on  June  7. 
1985  to  6:00  a.m.  on  June  10. 1985. 

(b)  Regulated  Area:  That  Section  of 
the  Hudson  River  between  the  Route  I- 
90  Interchange  Bridge  on  the  north  and 
the  northern  end  of  Culver  Dike  on  the 
south. 

(c)  Special  Local  Regulations:  (1)  The 
regulated  area  shall  be  intermittently 
closed  to  all  vessel  traffic  from  6:00  a.m. 
June  7, 1985  to  6:00  a.m.  June  10. 1985 
except  as  specified  below  or  as  directed 
by  the  Coast  Guard  Patrol  Commander. 

(2)  Vessels  greater  than  20  meters  in 
length  shall  not  transit  the  regulated 
area  at  any  time  during  the  effective 
period  unless  directed  by  the  Coast 
Guard  Patrol  Commander. 

(3)  Vessels  less  than  20  meters  in 
length  may  transit  the  regulated  area  as 
specified  in  paragraphs  (c)  (4)  and  (5)  of 
the  section.  Unless  otherwise  directed 
by  the  Coast  Guard  Patrol  Commander 
transiting  vessels  shall  at  all  times: 
Proceed  at  no  wake  speeds,  remain 
clear  of  the  race  course  area  as  marked 
by  the  sponsor-provided  buoys,  not 
interfere  with  races  or  any  shells  in  the 
area,  make  no  stops  and  keep  to  the 
eastern  edge  of  the  Hudson  River. 

(4)  From  9:00  a.m.  to  6:00  p.m.  on  both 
June  8  and  9. 1985  vessels  permitted  to 
transit  shall  be  escorted  by  an  official 
patrol  vessel  at  specified  intervals 
(approximately  every  2  hours)  as 
directed  by  the  Coast  Guard  Patrol 
Commander.  During  this  period  vessels 
approaching  the  Albany  Yacht  Club 
from  the  south  and  those  vessels 
departing  the  yacht  club  heading  south 
may  do  so  without  escort. 

(5)  From  6:00  a.m.  on  June  7, 1985  to 
9:00  a.m.  on  June  8, 1985  and  from  6KX) 
p.m.  on  June  8, 1985  to  9:00  a.m.  on  June 
9, 1985  and  from  6:00  p.m.  on  June  9, 1985 
to  6:00  a.m  on  June  10. 1985  vessels 
permitted  to  transit  may  do  so  without 
escort. 

(6)  No  person  or  vessel  shall  anchor  or 
remain  in  the  regulated  area  during  the 
effective  period  unless  participating  in 
the  event  or  authorized  by  Coast  Guard 
patrol  personnel. 

(7)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  U.S. 
Coast  Guard  patrol  persormel.  Upon 
hearing  five  or  more  blasts  from  a  U.S. 
Coast  guard  vessel,  the  operator  of  a 
vessel  shall  stop  immediately  and 
proceed  as  directed.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned 
warrant  and  petty  officers  of  the  Coast 
Guard.  Members  of  the  Coast  Guard 
Auxiliary  may  be_  present  to  inform 


vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(8)  For  any  violation  of  this  regulation, 
the  following  maximum  penalities  are 
authorized  by  law: 

(i)  $500  for  any  person  in  charge  of  the 
navigation  of  a  vessel. 

(ii)  $500  for  the  owner  of  a  vessel 
actually  on  board. 

(iii)  $250  for  any  other  person. 

(iv)  Suspension  or  revocation  of  a 
license  for  a  licensed  officer. 

(33  U.S.C.  1233;  49  U.S.C.  106(b);  49  CFR 
1.46(b)  and  33  CFR  100.35) 
Dated:  December  5, 1984. 

PA.  Yost. 

Vice  Admiral,  U.S.  Coast  Guard.  Commander, 
Third  Coast  Guard  District 

(FK  Doc  S4-32493  Filed  1Z-12-M:  8.-45  ani| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-5-FRL  273S-«] 

Approval  and  Promulgation  of 
Imptementatton  Plans;  Indiana 

AOmCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rulemaking;  extension 
of  the  public  comment  period. 

SUMMARY:  On  August  3, 1984  (49  FR 
31094).  USEPA  proposed  rulemaking 
denying  the  State  of  Indiana's  request  to 
redesignate  St.  Joseph  and  Elkhart 
Counties  to  attainment  for  ozone.  This 
Indiana  request  was  based  on  ambient 
ozone  data  from  the  years  1981-1983. 
The  State  requested  an  extension  to  the 
public  comment  period  in  order  to 
submit  ozone  data  for  the  year  1984. 
USEPA  is  extending  the  public  comment 
period  to  February  8. 1985  based  upon 
this  request. 

date:  Comments  must  be  postmarked 
on  or  before  February  8, 1985. 
ADDRESSES:  Comments  should  be 
submitted  to:  Gary  V.  Gulezian,  Chief. 
Regulatory  Analysis  Section  (5AR-26), 
Air  and  Radiation  Branch,  Region  V. 
U.S.  Environmental  Protection  Agency. 
230  S.  Dearborn  Street.  Chicago.  Illinois 
60604. 

Copies  of  the  SIP  revision  are 
available  at  the  following  addresses  for 
review:  (It  is  recommended  that  you 
telephone  Anne  E.  Tenner,  at  (312)  886- 
6036.  before  visiting  the  Region  V  office.) 
U.S.  Environmental  Protection  Agency. 

Air  and  Radiation  Branch.  Region  V 


uuinmeni*.  u  ■  paoiic  neanng  is  neia,  also  be  hand-delivered  to  this  address.         throughout  each  race  day  as  d!>ected  by 
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(5AR-26).  230  S.  Dearborn  Street. 
Chicago,  Illinois  00604. 
Indiana  Air  Pollution  Control  Division. 
Indiana  State  Board  of  Health.  1330 
West  Michigan  Street.  Indianapolis, 
Indiana  46206. 


FOR  FURTHER  INFORMATIOM  CONTACT: 
Anne  E.  Tenner,  (312)  886-«036. 

Authority:  42  US.C.  7410, 7502,  and  79m. 
Dated:  December  5, 19M. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

jFR  Doc.  M-32472  Fired  IZ-U-M; ».»  ami 
MJJNQ  CODE  S5S0-M-II 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43CFR  Part  3160 

Onshore  Oil  and  Gas  Operations; 
Extension  of  Comment  Period  on 
Onshore  Oil  and  Gas  Order  No.  2— 
Hydrogen  Sulfide  Operations 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  extension  of  comment 
period. 

summary:  a  proposed  miemaking  that 
would  issue  Onshore  Oil  and  Gas  Order 
No.  2  relating  to  Hydrogen  Sulfide 
Operations  was  pubiished  in  the  Federal 
Register  on  October  15. 1984  (49  PR 
40354)  with  a  60-day  comment  period. 
The  Department  of  the  Interior  has  been 
requested  to  extend  the  comment  period 
to  allow  the  public  to  develop  an 
appropriate  response.  In  response  to  this 
request,  the  comment  period  is  hereby 
extended  for  a  period  of  30  days. 

DATE:  Comments  should  be  submitted 
by  January  14, 19M.  Comments  received 
or  postmarked  after  that  date  may  not 
be  considered  as  part  of  the 
decisionmaking  process  on  a  final 
rulemaking. 

ADDRESS:  Comments  should  be  sent  to: 

Director  (140).  Bureau  of  Land 

Management.  1600  C  Street  NW.. 

Washington.  D.C  20240 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.).  Monday  throi^ 
Friday. 

'  FOR  FURTfCR  INFORMATION  CONTACT: 

Eddie  R.  Wyatt  (202)  653-2133 

or 
Robert  C  Bruce  (202)  34»-873S 


Decemtier  7, 1984. 
Leona  A.  Power, 

Acting  Assistant  Secretary  of  the  Interior. 

|FK  Doc.  M-32447  Filed  12-12-M:  S:4S  *m\ 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
AdRiintetration 

f  ■       " 

4«CFRP»rt571 

redei  al  Motor  Vehicle  Safety 
Standards;  Denial  of  Rulemaking 
Petition 

agency:  National  Highway  TrafHc 
Safety  Administration  (NHTSA),  DOT. 

action:  Denial  of  rulemaking  petition. 

summary:  This  notice  denies  a  petition 
filed  by  Mr.  Carl  Seashore  to  amend 
Federal  Motor  Vehicle  Safety  Standard 
No.  Ill,  Rearview  mirrors,  to  require  the 
use  of  an  automated  rearview  mirror 
system  on  passenger  cars.  This  rearview 
mirror  system  was  designed  by  Mr. 
Seashore  and  would  involve  the  use  of 
exterior  convex  mirrors  on  the  front 
fenders  of  a  passenger  car  to  improve 
the  driver's  field  of  view.  This  petition  is 
the  same  as  the  one  filed  by  Mr. 
Seashore  on  August  3, 1982.  except  that 
the  earlier  petition  would  have 
permitted,  instead  of  required,  the  use  of 
this  automated  rearview  mirror  system. 
On  May  2. 1983.  the  agency  denied  the 
First  petition  (48  FR  19761],  because  the 
agency  lacked,  and  the  petitioner  was 
unable  to  provide,  information  on  the 
safety  performance  of  this  rearview 
mirror  system.  No  new  information  was 
submitted  with  Mr.  Seashore's  latest 
petition.  Therefore,  this  petition  is 
denied  for  the  same  reasons  as  the  first 
petition. 

for  further  information  CONTACT 
Mr.  Kevin  Cavey,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  D.C. 
20590  (202)  426-2153. 
SUPPLEMENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  111. 
Rearview  mirrors,  specifies 
requirements  for  the  performance  and 
location  of  rearview  mirrors  on 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  buses,  schoolbuses,  and 
motorcycles.  Mr.  Carl  Seashore  first 
petitioned  the  agency  in  1982  to  permit 
the  use  of  an  automated  rearview  mirror 
system  on  passenger  cars.  The  system 
which  he  designed  would  involve  the 
use  of  convex  mirrors  located  on  the 
front  fenders  of  passenger  cars.  These 


mirrors  would  automaticaily  change 
alignment  and  position  during  driving 
maneuvers.  However,  Mr.  Seashore  was 
unable  to  provide  any  information  on 
the  safety  performance  of  his  rearview 
mirror  system  and  the  agency  has  none. 
Therefore,  on  May  2. 1983.  the  agency 
denied  this  petition  (48  FR  19761).  Mr, 
Seashore  has  submitted  a  second 
petition  for  the  same  automated 
rearview  mirror  system.  The  only 
change  in  the  second  petition  is  that  Mr. 
Seashore  requests  that  his  rearview 
mirror  system  be  required,  instead  of 
permitted,  on  passenger  cars.  Again,  no 
safety  performance  data  is  available. 
In  the  May  2. 1983  Federal  Register 
notice,  the  agency  discussed  its  ongoing 
research  in  improved  rearview  mirror 
systems  and  expressed  its  concerns  with 
the  safety  aspects  of  Mr.  Seashore's 
system.  For  the  reasons  discussed  in 
that  notice,  the  agency  denies  Mr. 
Seashore's  second  petition  to  amend 
Standard  No.  Ill  to  require  the  use  of 
his  automated  rearview  mirror  system 
on  passenger  cars. 

(Sec.  103,  lit,  Pub.  L  60-563.  80  SU(.  71S  (IS 
U.S.C.  1392. 1407):  deJeftationa  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8). 
Issued  on:  December  7, 1904. 
Barry  Fairies, 
Associate  Administrator  for  Ruhmaking. 

|FR  Doc  S4-33«a$  FBed  12-ia-«4:  •:4Safnt 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1057 

[Ex  Parte  No.  MC-43  (Sub.  Na  16)] 

Lease  and  Interchange  of  Vetiicies 
(Identification  Devices) 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  response  to  a  petition  filed 
by  the  Common  Carrier  Conference — 
Irregular  Route,  the  Commission  is 
proposing  to  revise  (1)  49  CFR  1057.12(g) 
to  permit  an  authorized  carrier-lessee, 
upon  termination  of  a  lease  agreement 
owner-lessor  upon  the  return  by  the 
owner-lessor  of  the  carrier's 
identification  devices,  and  (2)  49  CFR 
1057.11(c)(1)  to  provide  that 
alternatively,  the  parties  to  an 
equipment  lease  may  provide  in  their 
lease  that  the  owner-lessor  of  the 
equipment,  rather  than  the  carrier,  shall 
be  responsible  for  removal  and  return  of 
the  identification  devices.  The  intended 
purpose  of  these  revisions  is  to  avoid 
carrier  liability  for  the  acts  of  others 
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upon  termination  of  the  lease  if.  for  any 
reason,  the  equipment  continues  to 
display  the  carrier's  identification. 

DATE:  Comments  are  due  January  14. 
1985. 

ADDRESS:  Send  an  original  and,  if 
possible,  15  copies  of  comments  to:  Ex 
Parte  No.  MC-43  (Sub -16),  Room  2203. 
Office  of  the  Secretary,  Interstate 
Commerce  Commtssion,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  W.  Schach.  (202)  275-7885 

or 
Mary  Kelly.  (202)  275-7292. 
SUPPLEMENTARY  INTOWMATION. 
Additional  information  is  contained  in 
the  full  Commission  decision  which  is 
available  for  public  inspection  and 
copying  at  the  Office  of  the  Secretary. 
Interstate  Commerce  Commission,  or 
which  may  be  obtained  from  Room  2215. 
Interstate  Commerce  Commission 
Building.  12th  St  and  Constitutioa  Ave.. 
NW.,  Washington,  DC  20423:  or  by 
calling  (202)  275-7428. 

Energy  and  EnvkomneBtal 
Considerations. 

This  action  does  not  appear  to  affect 
significantly  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources.  However,  we  invite 
interested  parties  to  comment  on  these 
issues. 

Initial  Regulatory  Flexibility  Analysb 

Under  5  U.S.C.  601  et  seq.,  we  are 
required  to  analyze  the  potential  impact 
of  the  proposed  rules  on  small  entities. 
The  proposed  rule  at  49  CFR  1057.12(g) 
would  pernut  an  authorized  carrier- 


lessee  to  condition  payment  to  an 
equipment  owner-lessor,  upon 
termination  of  a  lease  agreement,  on  the 
return  by  the  latter  of  the  carrier's 
identification  devices.  We  conclude  that 
while  this  proposed  rule  would  a^ect  a 
substantial  number  of  small  entities.  i.e.. 
independent  owner-operators,  the 
economic  impact  of  the  rule  would  not 
be  substantial.  The  purpose  of  this 
proposed  rule  is  to  assist  carriers  to 
obtain  removal  and  return  of  their 
indentification  devices  once  the  lease 
contract  has  terminated,  and  ultimately 
to  protect  then  from  liability  for  any 
subsequent  tortious  acts  of  the 
equipment  owners.  Equipment  owners 
vould  incur  some  additional  burden  and 
expense  by  having  to  remove,  package, 
and  return  identification  devices  to  tfie 
carrier,  but  such  additional  costs  could 
ultimately  be  the  subject  of  negotiations 
between  the  equipment  owner  and  the 
carrier  entering  into  » lease  contract. 
The  purpose  of  the  proposed  r»le  at  49 
CFR  1057.11(c)(1)  is  the  make  our 
regulations  clearer  regarding  an  option 
already  available  to  the  contracting 
parties.  A  carrier-lessee  and  owner- 
lessor  are  not  restricted  against 
contractually  establishing  responsibility 
for  removal  and  return  of  the  devices 
under  the  terms  of  the  lease.  The 
proposed  rule  simply  clarifies  our 
regulations  on  this  point.  For  these 
reasons,  the  Commission  certifies  that 
these  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjecto  in  48  CFR  Part  1S67 

Motor  carriers. 


This  notice  of  proposed  ratcmaking 
and  accompanying  decision  are  issued 
pursuant  to  49  U.S.C.  11107  and  10321 
and  5  U.S.C.  553. 

Decided:  November  21, 1964. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairawm  Andre.  CoMiininaprs  StenvU. 
Cradisoru  Simmoos.  Lamboley.  and  Streato. 

lamM  H.  Bay. 

SM:retar}'. 

Appendix 

PART  t057-{AMENOEOl 

Part  1057  of  the  Code  of  Federal 
Regulations,  Title  49.  would  be  amended 
as  follows  to  refiect.the  modifications 
proposed  here: 

§10S7.12    (Amendsd) 

1.  An  additional  sentence  would  be 
added  to  49  CFR  1057.12(g)  between  the 
existing  second  and  third  sentences  as 
follows: 

(g)  *  *  *  In  addition,  the  lease  may 
provide  that  upon  termination  of  the 
lease  agreement  the  lessor  shall  retom 
all  identification  devices  of  the 
authorized  carrier  to  the  carrier  as  a 
condition  precedent  to  payment.  *  *  * 

§  1057.11    [Amended] 

2.  An  additional  sentence  would  be 
added  to  49  CTR  1057.11(cl(l)  after  the 
last  existing  sentence  as  follows: 

(c)  •  •  • 

(1)  *  *  *  Alternatively,  the  parties  to 
an  equipment  lease  may,  in  their  lease, 
provide  that  the  owner-lessor  of  the 
equipment,  rather  than  the  carrier,  shall 
be  responsible  for  removal  and  return  of 
the  identification  devices. 

WH  Dm^  S4-324S»  Filed  lZ-t2-M;  k4S  «nl 
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Robert  C  Bru€e  (202)  34»-873S 
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front  fenders  of  passenger  cars.  These 


purpose  01  inese  revisions  is  lo  avoia 
carrier  liability  for  the  acts  of  others 
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This  section  of  the  FEIDERAL  REGISTER 
contav^  docufTwnts  ott>er  than  rules  or 
proposed  rules  that  are  appl«cat)4e  to  the 
public.  Notices  o<  hearings  and 
investigatior>s,   committee   meetir>gs,  agertcy 
decisions  and  rutirtgs.  delegations  of 
authority,  fiilr>g  of  petiliora  and 
applications  and  agenof  statements  of 
organization  arxJ  fuxrtions  are  examples 
d  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Und«r  Revtaw  by  Office  of 
ManagMiwnt  and  BudQot 

Deceml>er  7, 1964. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  9&-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listins  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 

Department  Clearance  Officer,  USDA. 
OIRM.  Room  404-W  Admin.  Bldg., 
Washington.  D.C.  20250,  (202)  447- 
2118 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to: 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC.  20503, 
ATTN:  Desk  Officer  for  USDA 
•   If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 


Desk  Officer  of  your  intent  as  early  as 
possible. 

•  Food  and  Nutrition  Service 
School  Lunch  Recipe  Field  Test 
Single  time 

State  or  local  governments;  1.411 
responses;  706  hours;  not  applicable 
under  3504(h) 

Patti  Brodeur  (703)  756-3556 

Revision 

•  Agricultural  Marketing  Service 
Dairy  Research  and  Promotion  Order 
On  occasion 

State  or  local  governments;  Farms; 
Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 
106.717  responses;  20.639  hours;  not 
applicable  under  3504(h) 

Richard  M.  McKee  (202)  447-«909 

•  Agricultural  Marketing  Service 
Marketing  Order  989 — Raisins 

Produced  From  Grapes  Grown  in 
California 

On  occasion.  Weekly,  Monthly. 
Annually 

Farms;  Businesses  or  other  for-profit; 
21,325  responses;  2,116  hours;  not 
applicable  under  3504(h) 

Charles  Villalonga  (202)  447-4140 

•  Agricultural  Stabilization  and 
Conservation  Service 

Farm  Storage  and  Drying  Equipment 
Loan  Program — Loan  Application  and 
Approval 

CCC-185 

Farms;  Businesses  or  other  for-profit; 
Small  businesses  or  organizations;  8,000 
responses;  1,600  hours;  not  applicable 
under  3504(h) 

Beverly  Pritts  (202)  447-8374 
Larry  K.  Roberson. 
Acting  Departmental  Clearance  Officer. 
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Fanners  Hoina  Administration 

Natural  Resource  Management  Guide 
Meeting;  Hilo,  HI 

aqcncy:  Farmers  Home  Administration. 
USDA. 

ACTKHC  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  Hilo.  Hawaii,  is  announcing  a 
public  information  meeting  to  discuss  its 


draft  Natural  Resource  Management 
Guide. 

DATES:  Meeting  on  December  20, 1984. 
1:00  p.m.  to  3:00  p.m.  Comments  must  be 
received  no  later  than  January  19. 1985. 

AOOfiESS:  Meeting  location  at  Room 
5311,  300  Ala  Moana  Boulevard. 
Honolulu,  Hawaii. 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director,  FmHA,  Waianuenue  Avenue. 
Hilo.  Hawaii  96720  (808)  961-4781. 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

supm^MCNTAiiY  information:  FmHA's 
Hawaii  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in  Hawaii. 
The  purpose  of  the  meeting  is  to  discuss 
the  Guide  as  well  as  to  consider 
comments  and  questions  from  interested 
parties.  Copies  of  the  Guide  can  be 
obtained  by  writing  or  telephoning  the 
above  contract. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  if  possible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will    - 
follow  the  meeting. 

Dated:  December  6, 1984. 
David  |.  Howe. 

Director,  Program  Support  Staff. 

|VD  Doc  S4-^2S2S  Filed  12-12-M:  8:45  iml 
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Natural  Resource  Management  Guide 
Meeting;  Lexington,  KV 

agency:  Farmers  Home  Administration, 
USDA. 

ACTION:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
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located  in  Lexington.  Kentncky,  is 
announcing  a  public  information 
meeting  to  disease  its  draft  Natural 
Resource  Management  Gaide. 
DATES:  Meeting  on  December  19, 1984; 
1:00  p.m.  to  3:00  p.m.  Comments  must  be 
received  no  later  than  January  18, 1985. 
ADDRESSES:  Meeting  location  at  Second 
Floor  Meeting  Room.  FmHA.  333  Waller 
Avenue,  Lexington.  Kentucky. 

Written  comments  and  farther 
information  will  be  addressed  to:  State 
Director,  FmHA.  333  Waller  Avenue, 
Lexington,  Kentucky  40604  (606)  233- 
2733. 

All  written  comments  will  be 
available  for  publki  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPtEMENTARV  IN1K)RMATI0N:  FmHA's 
Kentucky  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  ma)or  environmental 
standards  and  review  requirements  that 
have  been  |M-omulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in 
Kentucky.  The  purpose  of  the  meeting  is 
to  discuss  the  Guide  as  well  as  to 
consider  comments  and  qnestions  from 
interested  parties.  Copies  of  the  Guide 
can  be  obtained  by  writing  or 
telephoning  the  above  contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  if  poesibie.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  during  the 
meeting  to  informally  present  briet 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  December  6, 1984. 
David ).  Howe. 
Director,  Program  Support  Staff. 

\m  Doc  S4-3ZS14  FiUd  ll-U-M;  MS  ub| 
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Natural  Resource  Management  Guide 
Meeting;  Albuquerque,  NM 

agency:  Fanners  Home  Administration. 

USDA. 

action:  Notice  of  meeting;  correction. 

summary:  The  Farmers  Home 
Administration  (FmHA)  SUte  Office 
located  in  Albuquerque.  New  Mexico, 
inadvertently  published  in  the  Federal 
Register  of  December  4. 1984,  (49  FR 
47423)  an  incorrect  date  of  a  public 
information  meeting  to  discuss  its  draft 


Natural  Resource  Management  Guide. 
The  corrected  date  of  the  meetmg  is 
December  21. 1964.  rather  than 
December  23. 1984.  Comments  must  be 
received  no  later  than  January  20. 1965. 
rather  than  January  22. 1985. 

Dated:  December  S,  1984. 
David  |.  Howe, 
Director,  Program  Support  Staff. 

|FR  Doc  S4-3ZS18  HM  12-12-84: 8:45  un) 
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Natural  Resource  Management  Guide 
Meeting,  Portland,  OR 

agency:  Farmers  Hoase  Administration. 

USDA. 

action:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  Portland,  Oregon,  is 
announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 
DATES:  Meeting  on  January  21. 1985, 
10:00  a.m.  to  11:00  aun.  Comments  must 
be  received  no  later  than  February  20, 
1985. 

ADDRESSES:  Meeting  location  at  Room 
1578,  Federal  Building.  1220  SW.  Third 
Avenue,  Portland.  Oregon 

Written  comments  and  further 
information  will  be  addressed  to:  State 
Director,  FmHA.  1220  SW.  Third 
Avenue.  Portland,  Oregon  97204  (503) 
221-2731. 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPUEMENTARY  information:  FmHA's 
Oregon  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in  Oregon. 
The  purpose  of  the  meeting  is  to  discuss 
the  Guide  as  well  as  to  consider 
comments  and  questions  from  interested 
parties.  Copies  of  the  Guide  can  be 
obtained  by  writing  or  telephoning  the 
above  contact. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  if  possible.  It  wriD 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  apeak. 
Time  will  be  available  during  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 


submission  of  written  commenta  wffl 
follow  the  meeting. 

Dated:  Decemtier  S,  1884. 
David ).  Howe. 

Director,  Program  Support  Stuff. 
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Nstural  I 

Meeting;  Morgantown,  WV 

agency:  Farmers  Hooae  Adaioistratioik 

USDA. 

action:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Adminiatration  (FmHA)  State  Office 
located  in  Morgantown,  West  VirgiRla. 
is  announcing  a  public  information 
meeting  to  discuss  its  draft  Natural 
Resource  Management  Guide. 
dates:  Meeting  on  December  19, 1964, 
1:00  p.m.  to  2:30  p.m.  Comments  must  be 
received  no  later  than  January  18, 1985. 
addresses:  Meeting  location  at  Miller 
Building,  814  Virginia  Street  East, 
Charleston.  West  Virginia. 
WRITTEN  COMMBHTS  AND  FURTHER 
INFORMATION  VMLL  BE  ADDRESSED  TOC 
State  Director,  FmHA.  75  High  Street. 
Morgantown.  West  Virginia  28606  (304) 
291-4796. 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  abore 
address.  • 

SUPPLEMBITARY  INFORMATION:  FicHA's 

Virginia  State  Office  has  prepared  a 
draft  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in  Virginia. 
The  purpose  of  the  meeting  is  to  diacuaa 
the  Guide  as  well  as  to  coaaider 
comments  and  questions  from  interested 
parties.  Copies  of  the  Guide  can  be 
obtained  by  writing  or  telephoning  the 
above  contact 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 
during  the  meeting  should  contact 
FmHA  in  advance,  if  poasible.  It  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  available  daring  the 
meeting  to  informally  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-day  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 


promptly,  you  should  advise  the  OMB 


locaiea  m  niio,  nawaii,  is  announcing  a 
public  information  meeting  to  discuss  its 


summary:  ihe  harmers  Home 
Administration  (FmHA)  Slate  Office 
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Dated:  December  8. 1964. 
David  |.  Howe, 

Director.  Program  Support  Staff. 

IFK  Ok.  M.<12S1>  FiWd  12-12-M:  8:45  aoj 


Forest  Service 

SMUO-SPPCo  Intertie  Transmission 
Project  in  ttie  Toiyabe,  Tattoe  and 
Eldorado  National  Forests  and  ttte 
LatM  Tahoe  Basin  Management  Unit; 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

The  Department  of  Agriculture,  U.S. 
Forest  Service,  and  the  Sacramento 
Municipal  Utility  District  (SMUD)  will 
participate  a  joint  lead  agencies  in  the 
preparation  of  a  joint  environmental 
impact  statement/environmental  impact 
report  (EIS/EIR)  for  the  construction  of 
the  SMUD-SPPCo  Intertie  Project.  The 
Department  of  the  Interior,  Bureau  of 
Land  Management  (ELM],  will  be  a 
cooperating  agency.  The  proposed 
project  consists  of  an  extra  high  voltage 
transmission  line  connecting  the 
electrical  transmission  facilities  of 
SMUD  and  Sierra  Pacific  Power 
Company  (SPPCo),  facilitating  power 
exchanges  for  mutual  benefit.  Project 
implementation  would  involve  acquiring 
rights-of-way  for  a  powerline  corridor 
roughly  75  to  100  miles  in  length  by  100 
to  200  feet  wide,  and  construction 
operatioi)  and  maintenance  of  a  345,000 
volt  transmission  line  connecting 
eastern  Sacramento  County,  California 
with  Reno  or  Minden,  Nevada.  The 
study  area  being  evaluated  for  a 
transmission  alignment  includes 
portions  of  Toiyabe,  Tahoe  and 
Eldorado  National  Forests  and  the  Lake 
Tahoe  Basin  Management  Unit,  as  lands 
administered  by  the  BLM  in  California 
and  Nevada.  The  study  area 
encompasses  portions  of  Alpine, 
Amador,  Eldorado,  Nevada,  Placer, 
Sacramento  and  Sierra  Counties  in 
California,  and  portions  of  Douglas  and 
Washoe  Counties  in  Nevada. 

Preparation  of  the  environmental 
document  and  procedures  for  its  review 
will  be  conducted  in  compliance  with 
the  Forest  Service  and  the  Council  on 
Environmental  Quality  regulations  for 
implementation  of  the  National 
Environmental  Policy  Act  (NEPA),  and 
the  State  of  California  guidelines  for 
implementation  of  the  California 
Environmental  Quality  Act  (CEQA). 
Possible  alternatives  which  have  been 
identified  at  this  stage  for  analysis  in  the 
EIS/EIR  include  variations  in  the 
alignment,  design  and  construction  of 


the  line,  as  well  as  various  levels  and 
types  of  mitigation.  A  no-action 
alternative  will  also  be  evaluated. 

Construction,  operation  and 
maintenance  of  a  transmission  line  has 
impacts  which  affect  certain 
environmental  parameters  more  than 
others.  For  instance,  visual  resources, 
vegetation  and  wildlife  may  be  affected 
more  by  the  project  than  would  air 
quality,  water  resources  and  fisheries. 
Public  scoping  meetings  will  be 
conducted  to  gain  public  and  agency 
input  to  the  issues  and  alternatives 
which  will  be  addressed  in  the  EIS/EIR. 
The  location,  date  and  time  of  these 
meetings  are  as  follows: 

Scoping  Meeting  Schedule 

January  14, 1985 — 6:30  p.m..  Moose 
Lodge,  203  Scott  Street.  Folsom,  CA 

Januafy  15. 1985 — 6:30  p.m..  Nevada  City 
Veterans  Building,  415  North  Pine 
Street.  Nevada  City.  CA 

January  16, 1985 — 6:30  p.m.,  Tahoe- 
Truckee  School  District  Board  Room, 
Donner  Pass  Road  between  Truckee 
High  School  and  Elementary  School, 
Truckee,  CA 

January  17, 1985 — 6:30  p.m..  City  Hall 
Council  Chambers,  490  South  Center 
Street.  Reno.  Nevada 

January  21, 1985 — 6:30  p.m.. 

Civic  Hall.  1600  Esmeralda,  Minden, 
Nevada 

January  22, 1985 — 6:30  p.m..  City  Council 
Chambers.  1900  Lake  Tahoe  Blvd.. 
South  Lake  Tahoe,  CA 

January  23, 1985 — 6:30  p.m..  The 
Forum — El  Dorado  High  School,  561 
Canal  Street,  Placerville,  CA 
It  is  anticipated  that  the  draft  EIS/EIR 

will  be  available  in  early  1986  and  the 

final  EIS/EIR  near  the  end  of  1986. 
Members  of  the  public.  State  and  local 

agencies  and  organizations  are  welcome 

and  encouraged  to  participate.  Zane  G. 

Smith,  Jr.,  Regional  Forester  of  the 

Pacific  Southwest  Region,  will  be  the 

responsible  federal  official  for  the  study. 

Written  comments  about  the  project  and 

the  environmental  analysis  process 

should  be  directed  to: 

Tom  Schmidt.  Project  Liaison  Officer, 
U.S.  Forest  Service.  Eldorado  National 
Forest.  100  Fomi  Road,  Placerville.  CA 
95667,  (916)  622-5061 

Brian  Jobson,  Environmental  Specialist, 
Sacramento  Municipal  Utility  District, 
6701  4th  Avenue.  Sacramento,  CA 
95852-1830.  (916)  732-6225  "^ 

Dated:  December  7. 1984.  ^ 

Warren  G.  Davias, 

Acting  Regional  Forester. 

|FR  Doc  84-32449  Filed  12-12-84:  8:45  am| 
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Soil  Conservation  Service 

KInlcaid  Lalce  Watershed.  iU  Finding  of 
No  Significant  Impact 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  Hnding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conversation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  statement 
is  not  being  prepared  for  the  Kinkaid 
Lake  Watershed,  Jackson  County, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT 

John  J.  Eckes,  State  Conservationist.  Soil 
Conservation  Service,  301  North 
Randolph  Street,  Champaign,  lUinois, 
61820,  Telephone  (217)  398-5267. 

SUPPt^MENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  John  J.  Eckes.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  are  erosion, 
sedimentation,  water  quality,  water 
quantity,  and  resource  base 
degradation.  The  planned  works  of 
improvement  include  conservation 
tillage  systems,  terraces,  grassed 
waterways,  grade  stabilization 
structures,  and  land  use  change  to 
hayland. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
John  J.  Eckes. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention  Program.  Office  of 
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Management  and  Budget  Circular  A-95 
regarding  State  and  Local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

|oliii ).  Eckes, 

State  Conservationist.   ,  .      | " 

December  5, 1984. 

|FR  Doc.  S4-324Se  Filed  12-ia-M:  8:45  ani| 
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CIVIL  AERONAUTICS  BOARD 
(Ordw  84-12-13] 

Fitness  Determination  of  Metro 
Express  II,  Inc.  d/b/a/  American  Eagie; 
Order  to  Show  Cause 

AGENCY:  Civil  Aeronautics  Board. 

action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  84-12-13, 
Order  to  Show  Cause. 

SUMMARY:  The  Board  is  proposing  to 
find  that  Metro  Express  II,  Inc.  d/b/a 
American  Eagle  is  fit,  willing,  and  able 
to  provide  commuter  air  carrier  service 
under  section  419(c)(2)  of  the  Federal 
Aviation  Act,  as  amended,  and  that  the 
aircraft  used  in  this  service  conform  to 
applicable  safety  standards. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Board's 
tentative  fitness  determination  shall  file 
their  responses  vyith  the  Special 
Authorities  Division,  Room  915,  Civil 
Aeronautics  Board,  Washington,  D.C. 
20428,  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
December  26, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Franklin  J.  McDermott,  Bureau  of 
Domestic  Aviation,  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue  NW.. 
Washington.  D.C.  20428.  (202)  673-5920. 

SUPPLEMENTARY  INFORMATION:  The 

complete  text  of  Order  84-12-13  is 
available  from  the  Distribution  Section. 
Room  100. 1825  Connecticut  Avenue 
NW..  Washington.  D.C.  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  84-12-13  to 
that  address. 

By  the  Civil  Aeronautics  Board:  December 
5.1984. 

Phyllis  T.  Kaylor. 

Secretary. 

|FR  Doc.  64-32S31  Filed  12-12-84:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Dodcet  Na  54-S4] 

Foreign-Trade  Zone  29— Louisville,  KY; 
Application  for  Subzone,  General 
Electric  Appliance  Park  Plant 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Louisville  and  Jefferson 
County  Riverport  Authority,  grantee  of 
Foreign-Trade  Zone  29.  requesting 
special-purpose  subzone  status  for  the 
home  appliance  manufacturing  plant  of 
General  Electric  Corporation  in 
Je^erson  County.  Kentucky,  adjacent  to 
the  Louisville  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  December  7, 1984.  The  applicant  is 
authorized  to  make  this  proposal  under 
§  65.530(b)  of  the  Kentucky  Revised 
Statutes. 

The  proposed  subzone  will  be  at 
General  Electric's  Appliance  Park  plant, 
which  covers  942  acres  on  Fegenbush 
Lane  in  Jefferson  County.  The  facility 
employs  14,000  persons  and  is  used  to 
produce  household  appliances  such  as 
refrigerators,  dishwashers,  dryers, 
electric  ranges  and  room  air 
conditioners.  Of  the  thousands  of  parts 
used  in  the  production  process,  some  370 
are  purchased  from  foreign  sources,  • 
including  drive  tubes,  shafts,  brake 
bands,  solenoids,  and  springs.  Raw  steel 
is  sourced  domestically.  Most  of  the 
products  are  sold  domestically,  though 
GE  plans  to  increase  its  export  activity. 

Zone  procedures  will  allow  CE  to 
avoid  duty  payments  on  the  foreign 
components  used  in  its  exports.  On  its 
domestic  sales,  the  company  would  be 
able  to  take  advantage  of  the  same  duty 
rates  available  to  importers  of  the 
finished  products,  who  have  doubled 
their  share  of  the  U.S.  market  in  the  past 
4  years  to  12  percent.  The  duty  rates  on 
the  components  mentioned  above  range 
from  6.2  to  7.1  percent  whereas  the  duty 
rates  for  washing  machines, 
dishwashers  and  electric  ranges  are  4.4, 
4.3  and  1.5  percent.  These  savings  will 
help  GE  improve  its  cost 
competitiveness  in  relation  to 
production  facilities  abroad. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  J.  Da  Ponte, 
jr.  (Chairman),  Director,  Foreign-Trade 


Zones  Staff.  U.S.  Dept.  of  Commerce, 
Washington,  D.C.  20230;  John  F.  Nelson, 
District  Director,  U.S.  Customs  Service, ' 
North  Central  Region,  6th  Floor,  Plaza 
Nine  Bldg.,  55  Erieview  Plaza, 
Cleveland,  OH  44114;  and  Colonel 
Dwayne  G.  Lee,  District  Engineer,  U.S. 
Army  Engineer  District  Louisville,  P.O. 
Box  59,  Louisville.  KY  40201. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  persons  and  organizations. 
They  should  be  addressed  below  and 
postmarked  on  or  before  January  21. 
1985. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations:      ^ 

U.S.  Department  of  Commerce  District 

Office,  U.S.  Post  Office  and 

Courthouse  Bldg..  Rm.  636.  Louisville. 

KY  40202. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  Rm.  1529, 

14th  and  Pennsylvania,  NW., 

Washington,  D.C.  20230. 

Dated:  November  10, 1984. 
lohn  |.  Da  Ponta.  |r.. 
Executive  Secretary. 

|FR  Doc  84-32523  Filed  I2-12-a4:  8:4$  •m| 
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[Dock*!  No.  48-S4] 

Foreign-Trade  Zone  66— Wilmington, 
NC;  Application  for  Subzone  at  Honda 
Power  Equipment  Company  Plant, 
Alamance  County,  NC 

The  period  for  comments  on  the  above 
case,  involving  a  special-purpose 
subzone  for  the  lawnmower 
manufacturing  plant  of  Honda  Power 
Equipment  Company,  in  Alamance 
County.  North  Carolina  (49  FR  44779, 
November  9, 1984  is  extended  to  January 
9, 1985,  to  allow  interested  parties 
additional  time  in  which  to  comment  on 
the  proposal. 

Conunents  are  invited  in  writing 
during  this  period.  Submissions  shall 
include  5  copies.  Material  submitted  will 
be  available  at:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  14th  & 
Pennsylvania,  NW.,  Rm.  1529. 
Washington,  D.C.  20230. 

Dated:  November  10. 1984. 
John  ].  Da  Poate,  |r.. 

Executive  Secretary. 

|FK  Doc  84^^32503  niwl  12-12-84: 845  tal 
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Proposed  Foreigi>-Trad«  Zone— 
Albany,  NY.  Customs  Port  of  Entry 
Area;  Application  and  Public  Hearing 

An  application  hn  been  submitted  to 
the  Foreign-Trade  Z^mes  Board  (the 
Board)  by  the  Capital  District  Regional 
Planning  Commission,  a  New  York 
puUic  Gorporatian  associated  with 
Albany.  Rensselaer.  Saratoga  and 
Schenectady  Connties.  requesting 
authority  to  establish  a  general-purpose 
foreign-trade  zone  in  the  Albany 
Customs  port  of  entry  area.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u}.  and  the  regulations  of  the  Boaid 
(15  CFR  Part  400).  It  was  formally  Tded 
on  December  6. 19B4.  The  appHcant  is 
authorized  to  malce  this  proposal  under 
Chapter  138  of  the  Laws  of  the  State  of 
New  Yorlc  1984. 

The  proposed  foreign-trade  zone  will 
involve  3  sites  totalling  45  acres.  Site  1 
covers  8  acres  and  includes  146.000 
square  feet  of  warehousing  space  within 
the  551-acre  Northeastern  Industrial 
Park  on  County  Route  201  in 
Guilderland.  Albany  County.  Site  2 
involves  a  44,800  square  foot  warehouse 
within  the  235-acre  Rotterdam  Industrial 
Park  on  Route  7  in  Rotterdam, 
Schenectady  County.  Site  3  covers  36 
acres,  incinding  43,000  square  feet  of 
warehouse  space  within  the  236-acre 
Port  of  Albany,  on  the  Rensselaer  side. 
Sites  1  and  2  will  be  operated  by 
Distribution  Unlimited,  Inc.  of  the  Galesi 
Group. 

The  application  contains  evidence  for 
the  need  for  zone  services  in  the  Albany 
area.  A  number  of  firms  have  expressed 
an  interest  in  using  zone  procedures  for 
the  storage,  processing  and  manufacture 
of  items  such  as  specialty  trucks,  marine 
containers,  control  valves,  fabricated 
metal  products,  textiles,  leather,  and 
gloves. 

The  application  contains  only  a  single 
manufacturing  proposal.  Walter 

Equipment  U.S.A..  Inc.  is  proposing  lo--^'"*^'- °*  1°°^:  ''^ 
use  zone  procedures  to  assemble  "^  ' 

specialty  trucks  such  as  tow  trucks, 
snow  removal  trucks  and  off-the-road 
trucka.  The  company  purchases  engines, 
bodies,  axles,  tires  and  other  parts,  and 
assembles  the  vehicles  on  its  frames, 
using  a  variety  of  its  parts  such  as  gear 
drives  and  differentials.  Some  2  percent 
of  its  components  are  purchased  from 
foreign  sources,  including  fiberglass 
watertanks,  shock  absorbers,  machined 
foldings,  spring  aaaembJies.  cabs,  and 
alloy-steel  brake  castings.  It  also  sends 
metal  parts  tq  Canada  for  machining. 


Some  5  percent  of  the  completed  tnicics 
are  exported.  Any  other  manufacturing 
requests  woukl  be  reviewed  by  the 
Board  separately  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce. 
Washington,  D.C.  20230;  John  Martuge. 
Area  Director,  U.S.  Customs  Service. 
New  York  Region,  Room  423.  6  World 
Trade  Center.  New  York,  NY  10048;  and 
Colonel  F.H.  Griffis,  Jr.,  District 
Engineer,  U.S.  Army  Engineer  District 
New  York,  26  Federal  Plaza.  New  York. 
NY  10278. 

As  part  of  its  investigation,  the 
examiners  committee  will  hold  a  public 
hearing  on  January  15. 1985,  beginning  at 
9:00  ajn.,  in  Hearing  Room  B  of  the  State 
Legislative  Office  Building.  State 
Capitol,  Albany.  Interested  parties  are 
invited  to  present  their  views  at  the 
hearing.  Persons  wishing  to  testify 
shoukl  notify  the  Board's  Executive 
Secretary  in  writing  at  the  address 
below  or  by  phone  (202/377-2862)  by 
January  9.  Instead  of  an  oral 
presentation,  written  statements  may  be 
submitted  in  accordance  with  the 
Board's  regulations  to  the  examiners 
committee,  care  of  the  Executive 
Secretary,  at  any  time  from  the  date  of 
this  notice  through  February  15. 1985. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  locations: 

Port  Director's  Office.  U.S.  Customs 
Service.  445  Broadway.  P.O.  Bldg.,  Rm, 
215,  Albany,  NY  12207 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
E)epartment  of  Commerce,  Room  1529, 
14th  and  Pennsylvania,  NW., 
Washington,  D.C.  20230. 

Dated:  November  10. 1984. 


Exeovtive  Secretary. 
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International  Trade  Administratton 

Final  Determinations  of  Sales  at  Less 
Than  Fair  Value;  Certain  Cart>on  Steel 
Products  From  Spain 


AQEMCY:  International  Trade 
Administration.  Import  Administration, 
Commerce. 

ACTION:  Notice  of  final  determinations 


of  sales  at  less  than  fair  value:  Certain 
carbon  steel  products  from  Spain. 

SUMMARY:  We  have  determined  that 
certain  carbon  steel  products  from  Spain 
are  being  sold,  or  are  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value. 
We  have  notified  the  United  States 
International  Trade  Commission  [ITC) 
of  our  determinations.  The  ITC  will 
determine,  within  45  days  of  publication 
of  this  notice,  whether  U.S.  industries 
are  being  materially  injured,  or 
threatened  with  material  injury,  by 
imports  of  this  merchandise.  For  two  of 
the  three  firms  investigated,  we  have 
directed  the  U.S.  Customs  Service  to 
continue  to  suspend  the  liquidation  of 
all  entries  of  the  subject  merchandise 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  and 
to  require  a  cash  deposit  or  bond  for 
each  such  entry  in  an  amount  equal  to 
the  estimated  dumping  margin  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  We 
have  determined  that  one  producer 
should  be  excluded  from  this 
determination,  as  indicated  in  the 
"Suspension  of  Liquidation"  section. 

EFFECTIVE  DATE:  December  13, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Lim  or  Ken  Stanhagen,  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  D.C.  20230;  telephone:  (202) 
377-1776. 

Final  Determinations 

We  have  determined  that  certain 
carbon  steel  products  from  Spain  are 
being  sold,  or  are  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C.  1673d) 
("the  Act"). 

We  have  found  margins  for  Empresa 
Nacional  Siderurgica,  S.A.  (Ensidesa) 
and  Altos  Homos  de  Vizcaya.  S.A. 
(AHV)  as  listed  for  each  product  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  The  margins  for  Ensidesa 
and  AHV  are  based  on  the  best 
information  available  as  explained  in 
the  section  of  this  notice  which 
describes  our  fair  value  comparisons. 
Jose  Maria  Aristrain,  S.A.  and  Jose 
Maria  Aristrain-Madrid,  S.A.  (Aristrain), 
both  of  which  sold  only  carbon  steel 
structural  shapes  to  the  U.S.  during  the 
period  under  investigation,  had  no 
margins  on  these  sales.  Aristrain, 
accordingly,  is  excluded  from  the 
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affirmative  determination  on  carbon 
steel  structural  shapes. 

Case  History 

On  February  10, 1984,  we  received  a 
petition  from  the  United  States  Steel 
Corporation,  filed  on  behalf  of  the  U.S. 
industries  producing  certain  carbon 
steel  structural  shapes,  carbon  steel 
plate,  hot-rolled  carbon  steel  sheet,  cold- 
rolled  carbon  steel  flat-rolled  products 
and  galvanized  carbon  steel  sheet.  The 
petitioner  alleged  that  these  steel 
products  from  Spain  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  within  the  meaning 
of  section  731  of  the  Act,  and  that  such 
sales  are  materially  injuring,  or  are 
threatening  material  injury  to,  U.S. 
industries.  The  petitioner  also  alleged 
sales  in  the  home  market  at  prices 
below  the  cost  of  production. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate 
antidumping  investigations.  We  initiated 
such  investigations  and  notified  the  ITC 
of  our  actions  on  March  8, 1984  (49  FR 
8655-6.  8645-6).  The  ITC  subsequently 
found,  on  March  26, 1984,  that  there  is  a 
reasonable  indication  that  imports  of 
carbon  steel  structural  shapes,  carbon 
steel  plate,  hot-rolled  carbon  steel  sheet, 
cold-roUed  carbon  steel  Hat-rolled 
products,  and  galvanized  carbon  steel 
sheet  are  materially  injuring,  or  are 
threatening  material  injury  to,  U.S. 
industries. 

On  March  13, 1984,  questionnaires 
were  presented  to  counsel  for  Aristrain 
and  to  counsel  for  Ensidesa,  AHV,  Altos 
Homos  Del  Mediterraneo,  S.A.  (AHM), 
and  Hierros  Madrid,  S.A.  On  April  26, 
1984,  we  received  a  letter  from  the 
Spanish  government  filed  on  behalf  of 
the  producers  and  exporters  of  certain 
carbon  steel  products,  requesting 
additional  time  in  which  to  respond  to. 
the  questionnaires.  We  subsequently 
granted  an  extension  and  extended  the 
due  date  for  responses  to  May  7, 1984. 
On  May  7, 1984,  we  received  Aristrain's 
response.  On  May  8, 1984,  we  received 
partial  responses  to  our  questionnaire 
from  Ensidesa  and  AHV.  We  received 
the  cost  of  production  portions  of  the 
responses  of  Ensidesa  and  AHV  on  May 
21, 1984.  Hierros  Madrid  and  AHM  did 
not  repond  to  our  questionnaire  since 
they  had  no  sales  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation. 

Our  review  of  the  responses  of 
Ensidesa  and  AHV  revealed  numerous 
deficiencies.  By  hand-delivered  letters 
to  counsel  representing  these  two 
respondents  dated  May  17  and  June  8, 
1984,  we  requested  additional 
information  on  these  companies' 


financial  statements,  various  aspects  of 
home  market  and  U.S.  sales,  English 
translations  of  various  parts  of  their 
submissions,  additional  cost  of 
production  information,  and  non- 
confidential summaries  of  all 
confidential  information. 

Some  of  the  additional  information 
requested  was  filed  on  May  21, 1984. 
Counsel  for  respondents  agreed  to  the 
release  of  certain  confidential 
information  under  administrative 
protective  order  (APO),  but  refused  to 
release  the  incomplete  confidential  cost 
of  production  information. 

On  June  22, 1984,  we  returned 
Ensidesa's  computer  tape  as  well  as  the 
cost  of  production  data  for  Ensidesa  and 
AHV.  We  requested  a  readableUape  and 
adequate  cost  of  production  responses. 
On  June  28, 1984,  counsel  for  Ensidesa 
and  AHV  requested  that  Commerce 
postpone  making  its  preliminary 
determinations  until  September  7, 1984. 
This  request  was  not  granted  because  it 
was  determined  that  the  requirements 
for  such  an  extension,  as  set  forth  in 
section  733(c)(1)  of  the  Act,  were  not 
■met. 

The  responses  of  Ensidesa  and  AHV 
received  on  July  13, 1984,  were  still 
incomplete.  On  July  19, 1964,  we  made 
our  preliminary  determinations  in  these 
investigations  (49  FR  29987).  In  making 
our  preliminary  determinations  with 
respect  to  Ensidesa  and  AHV  we  used 
the  petition  as  the  source  of  the  best 
information  available  regarding  foreign 
market  value. 

On  July  12, 1984,  Ensidesa  and  AHV 
requested  an  extension  of  the  final 
determinations.  We  granted  this  request 
and  extended  the  due  date  for  the  final 
determination  to  December  7, 1984  (49 
FR  42270).  Counsel  for  Ensidesa  and 
AHV  was  advised  during  the  disclosure 
meeting  on  July  24, 1984,  of  the  missing 
and  incomplete  information  remaining 
after  the  July  13  submissions  and  was 
told  that  failure  to  submit  adequate 
responses  by  August  6, 1984,  would 
force  the  Department  to  make  its  final 
determinations  based  on  the  best 
information  available.  Additional 
information  was  received  on  August  6, 
1984,  but  we  determined  that  the 
responses  of  Ensidesa  and  AHV 
remained  insufficient.  We  returned  the 
cost  of  production  and  home  market 
sales  portions  of  these  responses  on 
August  23, 1984,  with  a  letter  outlining 
the  deficiences.  The  U.S.  sales  portions 
of  these  responses  were  also  inadequate 
but  were  accepted,  subject  to 
satisfactory  verification,  for  use  as  the 
best  information  available. 

On  September  11. 1984,  the  petition 
was  amended  to  allege  the  existence  of 
critical  circumstances  for  each  of  the 


products  under  investigation.  On 
October  11, 1984,  the  Department 
preliminarily  determined  that  critical 
circumstances  exist  f^r  carbon  steel 
plate  and  for  all  carbon  steel  structural 
shapes  except  for  steel  structural  shapes 
produced  by  Aristrain.  The  Department 
preliminarily  determined  that  critical 
circumstances  do  not  exist  for  structural 
shapes  produced  by  Aristrain.  hot-rolled 
sheet,  cold-rolled  flat-rolled  products, 
and  galvanized  sheet  (49  FR  40631). 

We  held  a  hearing  on  September  20. 
1984,  to  allow  interested  parties  an 
opportunity  to  address  the  issues  arising 
in  these  investigations.  At  the  hearing 
and  subsequent  to  it,  the  retumed 
portions  of  the  responses  of  Ensidesa 
and  AHV  were  resubmitted  for  the 
record. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are: 

•  Carbon  steel  structural  shapes; 

•  Carbon  steel  plate; 

•  Hot-rolled  carbon  steel  sheet; 

•  Cold-rolled  carbon  steel  fiat-rolled 
products;  and 

•  Galvanized  carbon  steel  sheet. 
The  products  are  fully  described  in 

Appendix  I  which  follows  this  notice.         ^ 
These  investigations  cover  the  period 
from  September  1, 1983,  through 
February  29, 1984. 

Fair  Value  Comparison 

To  determine  whether  sales  in  the 
United  States  by  Aristrain  were  made  at 
less  than  fair  value,  we  compared  the 
United  States  price  with  the  foreign 
market  value  as  determined  by  sales  in 
the  Spanish  home  market. 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  by  Ensidesa  and  AHV  were  made 
at  less  than  fair  value,  we  compared  the 
United  States  price  with  the  foreign 
market  value.  We  based  foreign  market 
value  on  Cjpnstructed  value  derived  from 
the  best  information  available,  which 
was  the  alleged  cost  of  production 
information  for  these  producers 
contained  in  the  petition,  as  revised  by 
including  information  from  the  1983 
financial  statements  of  these  producers. 
We  used  the  best  information  available 
to  determine  foreign  market  value  for 
these  two  manufacturers  as  required  by 
section  776(b)  of  the  Act,  because 
adequate  responses  were  not  submitted 
in  an  acceptable  form.  These  two 
respondents  also  failed  to  provide  in  a 
timely  manner  adequate  non- 
confidential summaries  of  the 
confidential  portions  of  questionnaire 
responses  as  required  by  section 
777(b)(1)  of  the  Act  or  to  grant 
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peimissioa  for  the  reieaae  of  the  cost  of 
production  portion  of  the  responses 
under  adninistrative  protective  order.  A 
full  discussion  at  tbe  attenpts  to  obtain 
adequate  responses  from  Ensidesa  and 
AHV  is  coiyained  io  the  "Case  History" 
sectioB  of  tnis  notice. 

United  SUtes  Price 

For  Ensidesa,  AHV,  and  Aristrain.  we 
used  the  purchase  price  of  the  subject 
merchandise  to  represent  the  United 
States  price,  as  provided  in  section 
772(b)  of  the  Act,  because  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  its  importation  into 
the  United  States.  We  calcniated  the 
purchase  price  for  each  product  based 
on  the  CIF  or  FOB  packed  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  where 
appropriate,  for  foreign  inland  freight, 
brokerage,  insuranoe.  and  ocean  freight. 
Pursuant  to  section  772(dKlKB)  of  the 
Act.  we  added  taxes  which  are  imposed 
directly  on  this  merchandise  when  sold 
in  Spain,  but  are  not  collected  by  reason 
of  the  exportation  of  the  merchajulLse. 
For  Aristrain,  we  adjusted  for  the 
amount  of  indirect  tax  rebated  upon 
exportatioo.  This  addition  was  iu>t  made 
for  Ensidesa  or  AHV  for  the  reasons 
stated  in  our  response  to  petitioner's 
comment  10. 

Foreign  Market  Value 

The  petitioner  alleged  that  sales  in  the 
home  market  occurred  at  prices  below 
the  cost  of  production  for  carbon  steel 
structural  shapes,  carbon  steel  plate, 
hot-rolied  carbon  steel  sheet,  cold-rolled 
carbon  steel  flat-rolled  products,  and 
galvanized  carboa  steel  sheet. 

We  were  unable  to  examine  the 
production  costs  and  home  market  sales 
prices  of  Ensidesa  and  AHV  for  the 
reasons  stated  above.  Thus,  we  were 
unable  to  compare  home  market  prices 
of  Ensidesa  and  AHV  with  their  cost  of 
production  to  determine  whether  the 
home  market  sales  were  made  at  prices 
below  oost  Therefore,  for  Ensidesa  and 
AHV.  we  used  constructed  vahie.  as 
defined  in  section  773(e)  of  the  Act  to 
determine  the  foreign  market  value  of 
each  steel  product.  In  accordance  with 
the  best  available  information 
requirements  of  section  776(b}  of  the 
Act.  we  calculated  constructed  value  on 
the  basis  of  the  producers'  1983  financial 
statements  of  these  producers  and  the 
methodology  used  by  the  petitioner.  We 
did  not  use  data  from  the  1982  annual 
reports  contained  in  the  petition.  We 
calculated  profit  on  the  basis  of  the 
statutory  minimum  of  6  percent  of  the 
cost  of  materials,  fabrication  and 
general  expenses. 


In  the  case  of  Aristraaa,  we  found 
sufficient  sales  in  the  borne  market 
above  the  cost  of  production  to  allow  us 
to  use  home  market  price,  as  provided  in 
section  773(aHlMA)  of  the  Act,  to 
determine  foreign  market  value.  We 
have  determined  that  less  than  10 
percent  of  Aristrain's  total  home  market 
sales  were  made  at  prices  that  were  less 
than  its  cost  of  production.  Accordingly, 
we  have  included  all  home  market  sales 
in  our  calculation  of  weighted  average 
home  market  prices.  We  calcul.ited 
foreign  maricet  value  on  the  basis  of 
delivered  packed  prices  to  unrelated 
home  market  customers.  Where 
appropriate,  we  deducted  shipping 
charges  and  discounts.  We  also  adjusted 
for  differences  in  payment  terms 
between  home  market  and  U.S.  sales  in 
accordance  with  f  353.15  of  our 
regulations  (19  CFR  353.15).  We 
disallowed  an  adiustment  to  the  price 
claimed  by  Aristrain  for  level  of  trade 
differences  between  the  United  States 
and  the  home  market  because  the 
company  was  unable  to  provide  data 
justifying  such  an  adjustment.  ^ 

Petitioner's  Comments 

The  following  written  comments  %vere 
submitted  by  petitioner  in  response  to 
our  preliminary  determinations. 

Comment  1 — Petitioner  argued  that 
the  cost  of  production  information 
submitted  by  Aristrain  applies  to  its  full 
year  operations  for  1963  rather  than  to 
its  quarteriy  operations  as  requested. 

Aristrain's  cost  of  production  during 
the  period  of  investigation  cannot  be 
calculated  from  the  information 
submitted. 

DOC  Position — Aristrain  submitted 
the  aggregate  cost  of  production 
information  in  the  form  used  in  its 
internal  accoiinting.  for  which  cost 
statements  are  only  prepared  on  a 
yearly  basis.  Examination  of  Aristrain's 
more  detailed  records  during 
verification  allowed  identification  of  the 
cost  of  production  information 
applicable  specifically  to  the  period  of 
investigation. 

Comment  2 — Petitioner  contends  that, 
although  requested  to  provide  complete 
financial  statements  for  the  last  five 
years,  Aristrain  did  not  provide  a 
complete  set  of  financial  statements  for 
the  years  1979  and  1980  or  notes  to  the 
financial  statements  for  the  years  1981 
through  1983.  In  addition,  Aristrain  did 
not  respond  to  die  Department's  request 
for  a  full  description  of  its  accounting 
system. 

DOC  Position — Aristrain  is  a 
privately-owned  company  and  therefore 
does  not  publish  public  financial 
statements.  The  company  submitted 
copies  of  its  official  income  statement 


and  balance  sheet.  There  are  no 
explanatory  notes  required  or  made  in 
connection  with  these  statements.  The 
description  of  Aristrain's  accounting 
system  pirovided  in  its  submissions  was 
sufficient  to  allow  analysis  of  its  cost  of 
production  information. 

Additional  clarification  provided  at 
verification  was  sufficient  to  enable  the 
Department  to  satisfactorily  verify  the 
cost  of  production  information  originally 
submitted. 

Comment  3 — Petitioner  contends  that 
Aristrain  understated  selling,  general 
and  administrative  (SGAJ  expenses  by 
allocating  these  expenses  to  production 
rather  than  shipments,  thus  attributing  a 
portion  of  these  expenses  to  inventory 
valuation  rather  than  period  costs. 

DOC  Position — We  verified 
Aristrain's  total  SGA  expenses.  We 
adjusted  Aristrain's  allocation  method        i 
to  reasonably  reflect  the  costs  per 
metric  ton  of  the  products  sold. 
Petitioner's  suggested  methodology  of 
using  shipping  weight  would  result  in 
lower  SGA  expenses  per  unit,  since 
Aristrain's  inventory  declined  during  the 
period  of  investigation,  and  more  units 
were  shipped  than  were  produced. 
Aristrain's  initial  calculation  was 
conservative. 

Comment  4 — Petitioner  contends  that 
it  is  not  valid  to  include  "financial 
income"  in  Aristrain's  cost  of  production 
calculation. 

DOC  Position — Inherent  in  the  cost  of 
production  are  all  costs  and  expenses 
required  to  produce  the  product  under 
investigation  and  an  assi^unent  of 
general  expenses,  including  finance 
expenses.  By  their  very  nature,  these 
expenses  are  incurred  in  the  overall 
operation  of  the  business.  Since  the 
company  produces  only  steel  products, 
financial  income  and  expense  items  of 
such  general  nature  are  properly 
charged  or  credited  to  the  full  cost  of 
production. 

Comment  5 — Petitioner  argues  that 
Aristrain's  cost  of  production 
information  must  reflect  the  actual  use 
of  purchased  versus  produced  semi- 
finished products. 

DOC  Position — Aristrain's  response 
to  the  questionnaire  stated  that  its  billet 
was  "*  •  •  acquired  from  other 
companies."  We  verified  that  the  term 
referred  to  intra-company  transfers  from 
one  plant  to  another,  not  the  purchase  of 
billets  or  "lingots"  on  the  opoi  market. 
No  semi-finished  steel  material  was 
purchased  from  outside  the  two 
producing  plants. 

Comment  6 — Petitioner  contends  that,' 
for  each  product  produced  by  Aristrain, 
the  Department  should  compare  the 
home  market  price  of  that  product  to  the 
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product's  cost  of  production  on  each 
production  line  "train." 

DOC  Position — ^Aristrain  submitted  its 
cost  of  production  for  each  of  the  three 
"trains."  We  found  that  the  sizes 
produced  on  each  train  overlap  and  that 
the  cost  difference  between  trains  is 
generally  small.  Therefore,  we 
determined  that  a  weighted-average  cost 
comparison  to  the  home  market  sales 
prices  is  sufficient. 

}   Comment  7 — Petitioner  argues  that  the 
DFE  export  tax  rebate  should  not  be 
included  in  any  account  totals  when 
calculating  the  cost  of  producing 
merchandise  sold  in  the  home  market. 

DOC  Position — The  Department 
verified  that  Aristrain  did  not  include 
the  DFE  rebate  in  computing  the  cost  of 
production. 

Comment  & — Petitioner  contends  that 
Aristrain's  questionnaire  response  did 
not  provide  the  information  necessary  to 
allow  proper  comparison  of  the  products 
sold  in  the  export  and  home  markets. 
Specifically,  Aristrain  did  not  provide 
sufficient  detail  regarding  inputs. 
construction,  specifications,  standards, 
and  production  processes  and  facilities. 

DOC  Position — Aristrain  stated  in  its 
original  response  and  clarified  in  later 
submissions  that  the  merchandise  sold 
in  the  United  States  and  in  the  home 
market  is  standard  material  and  differs 
only  in  terms  of  units  of  measurement 
for  dimensional  specifications.  We 
verified  that  the  merchandise  exported 
to  the  United  States  and  that  sold  in  the 
home  market  are  essentially  identical. 

Comment  9 — Petitioner  argues  that 
any  attempt  by  Aristrain,to  correct  the 
deficiencies  in  its  response  by 
submitting  new  information  during  the 
verification  should  be  rejected. 
Acceptance  of  new  information  at  this 
stage  excludes  other  interested  parties 
from  full  participation  in  these 
investigations  by  denying  them  the 
opportunity  to  provide  comments  on 
such  information. 

DOC  Position— Most  of  the 
information  provided  by  Aristrain 
during  verification  consisted  of 
materials  needed  to  verify  the  original 
submission  and  correct  inadvertent 
errors  in  this  submission.  To  the  extent 
possible,  revised  information  was 
provided  in  a  format  and  using 
methodology  consistent  with  the  original 
questionnaire  response,  on  which 
petitioner  was  given  the  opportunity  to 
comment. 

Comment  10 — Petitioner  contends  that 
the  rebate  received  upon  exportation 
under  the  Desgravacion  Fiscal  a  la 
Exportacion  (DFE)  should  not  be  added 
to  the  U.S.  sales  price  because 
respondents  have  n6t  shown  that  this 
payment  is  a  non-excessive  rebate  of 


indirect  taxes  imposed  on  the 
merchandise  that  would  have  been 
included  in  the  price  of  such  or  similar 
merchandise  sold  in  the  home  market. 

Each  of  the  respondents  requested 
that  the  entire  DFE  be  added  to  United 
States  price. 

DOC  Position — ^As  stated  in  our 
recent  final  determination  in  the 
antidumping  investigation  of  Carbon  ' 
Steel  Wire  Rod  from  Argentina  (49  FR 
38170).  we  have  determined  that  the 
Congress  intended  generally  to  provide 
for  comparable  treatment  of  indirect  tax 
rebates  in  antidumping  and 
countervailing  duty  investigations. 
Therefore,  we  agree  with  petitioner  that 
only  that  portion  of  the  DFE  which 
rebates  final  stage  taxes  and  indirect 
taxes  on  components  physically 
incorporated  in  the  exported  product 
should  be  added  to  United  States  price. 
In  this  investigation,  we  were  able  to 
verify  Aristrain's  full  cost  of  production 
and  its  tax  payments  on  purchases  from 
suppliers.  Most  of  Aristrain's  material 
input  cost  consists  of  steel  scrap.  In 
determining  the  indirect  tax  incidence 
on  steel  scrap,  we  relied  on  a  1982 
submission  by  the  Government  of  Spain 
in  the  countervailing  duty  investigation 
of  structural  shapes.  This  submission 
provided  the  rate  of  indirect  tax 
incidence  for  blooms.  We  used  this 
information  as  the  best  information 
available,  reasoning  that  the  tax 
incidence  on  scrap  would  be  at  least  as 
great  as  that  on  blooms  because  the 
scrap  purchased  by  Aristrain  was  either 
industrial  scrap  or  old  scrap  and  hence, 
would  have  gone  through  more 
turnovers  than  blooms.  Using  this 
methodology  we  were  able  to  verify  that 
the  indirect  tax  incidence  on  the 
structurals  produced  by  Aristrain 
exceeds  the  DFE  payment  upon  export. 
Ensidesa  and  AHV  did  not  provide  cost 
information  sufficient  to  determine  the 
purchased  inputs  into  the  exported 
product.  Invoices  for  certain  inputs  were 
submitted  but  the  full  cost  information 
requested  was  not.  Because  we  could 
not  identify  these  firms'  purchased 
inputs  and  were  not  provided  with  the 
indirect  tax  incidence  on  these  inputs, 
we  did  not  make  any  addition  to  the 
U.S.  prices  for  Ensidesa  and  AHV. 

Comment  11 — Petitioner  contends  that 
the  1983  financial  statements  of 
Ensidesa  and  AHV  were  not  submitted 
in  a  timely  fashion  and  therefore  should 
not  be  used  for  purposes  of  the  final 
determinations. 

DOC  Position — In  choosing  best 
information  available,  the  Department  is 
not  constrained  by  considerations  of 
timely  information.  The  1983  financial 
statements  constituted  the  best 
information  available  for  purposes  of 


the  constructed  value  calculations  for 
Ensidesa  and  AHV.  Data  from  these 
statements  produce  a  more  accurate 
representation  of  costs  during  the  period 
of  investigation  than  do  data  from  the 
1982  financial  statements  of  these 
companies. 

Respondents '  Comments — The 
following  written  comments  were 
submitted  by  respondents  in  response  to 
our  preliminary  determinations. 

Comment  1 — Respondents  Ensidesa 
and  AHV  argue  that  the  Department's 
refusal  to  use  the  cost  of  production  and 
home  market  sales  information 
submitted  by  Ensidesa  and  AHV  in 
making  its  preliminary  determinations 
was  inappropriate  and  was  not  in 
accord  with  the  requirements  of  sectioiv 
776(b)  of  the  Act. 

DOC  Position — Despite  numerous 
attempts  by  the  Department  to  obtain^ 
this  information,  the  responses  of 
Ensidesa  and  AHV  remained  deficient 
in  several  respects.  Specific  deficiencies 
are  listed  in  our  letters  to  counsel  for 
Ensidesa  and  AHB,  dated  June  8, 1984 
and  August  6, 1984.  Because  of  these 
deficiencies,  the  Department  was  unable 
to  use  the  cost  of  production  and  home 
market  sales  portions  of  these  responses 
in  making  its  determinations. 

Comments  2 — Respondents  Ensidesa 
and  AHV  argue  that  the  Department 
failed  to  develop  information  necessary 
to  establish  the  foreign  market  value  for 
Ensidesa  and  AHV  and  erroneously 
based  its  determination  of  foreign 
market  value  upon  constructed  value. 

DOC  Position — The  Department 
attempted  throughout  the  course  of  this 
investigation  to  work  with  respondents 
and  assist  them  in  developing  the 
requested  information  on  foreign  market 
value.  As  stated  previously,  the 
Department  repeatedly  informed 
respondents  of  deficiencies  in  their 
responses  and  asked  that  further 
information  be  provided.  Despite  these 
efforts,  the  cost  of  production  and  home 
market  sales  information  submitted  by  ' 
Ensidesa  and  AHV  remained 
insufficient.  Faced  with  a  reluctance  or 
refusal  on  the  part  of  a  respondent  to 
provide  information  which  that 
respondent  alone  possesses,  the 
Department  has  no  obligation  to  use  that 
respondent's  incomplete,  unsatisfactory 
information,  or  to  seek  to  develop 
information  in  equivalent  detail 
elsewhere.  Rather,  if  such  reluctance 
results  an  inadequate  response,  the 
Department  must  base  its  determination 
on  the  best  information  otherwise 
available. 

Comment  3 — Respondents  Ensidesa 
and  AHV  argue  that  it  would  be 
inappropriate  to  use  the  cost  of 


general  expenses. 


copies  of  its  official  income  statement  home  market  price  of  that  product  to  the 
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production  calculations  contained  in  the 
petition  as  best  information  available 
because  they  contain  analytical  errors, 
erroneously  identify  accounts  as  non- 
steel  revenue,  and  are  based  on  1982 
Hnancial  statements  rather  than  the  1983 
Hnancial  statements  now  available. 

DOC  Position — The  Department  used 
the  1983  financial  statements  of 
Ensidesa  and  AHV  to  calculate 
constructed  values,  as  a  more  accurate 
source  of  information.  In  addition, 
petitioner's  method  of  adjusting  for 
inflation  was  modified  to  better  reflect 
actual  inflationary  effects.  We  adopted 
petitioner's  methodology  of  deducting 
financial  income  from  total  revenues  as 
a  non-steel  revenue,  but  corrected  for 
petitioner's  inadvertent  mislabeling  of 
certain  accounts. 

Comment  4 — Counsel  for  Ensidesa 
has  contested  the  failure  of  the 
Department  to  use  the  home  market 
data  submitted  by  respondents  both 
texluallv  and  on  computer  tape. 

DOCn^osition — As  stated  previously, 
the  home  market  sales  information 
submitted  by  Ensidesa  and  AHV  was 
determined  to  be  inadequate.  With 
respect  to  Ensidesa's  computer  tapes, 
the  instructions  and  descriptions 
provided  by  this  company  were 
inadequate  to  allow  the  Department  and 
its  time  sharing  contractor  to  read  the 
submitted  tapes  initially.  After 
encountering  considerable  difnculties.  a 
resubmitted  tape  was  read  successfully, 
but  beyond  the  deadline  to  be 
considered  for  the  preliminary 
determinations.  Thereafter,  the 
continuing  unsatisfactory  responses  of 
Ensidesa  and  AHV  on  their  costs  of 
production,  in  the  face  of  a  satisfactory 
allegation  of  home  market  sales  below 
cost,  prevented  us  from  using  their 
information  on  actual  home  market 
sales  since  we  could  not  ascertain 
whether  such  sales  were  above  their 
costs  of  production. 

Comment  5 — Respondents  Ensidesa 
and  AHV  argue  that  the  Department 
should  have  found  these  investigations 
to  be  extraordinarily  complicated  or 
otherwise  provided  the  time  necessary 
for  the  conduct  of  these  investigations, 
because  five  products  are  covered. 

DOC  Position — On  June  28, 1984.  the 
Department  received  a  request  from 
counsel  for  Ensidesa  and  AHV  for  an 
extension  of  the  preliminary 
determinations  in  these  investigations. 
This  request  was  denied  on  the  grounds 
that  the  requirements  of  section  733(c)(1) 
of  the  Act  were  not  satisfied  in  these 
investigations. 

The  July  12, 1984,  request  of  counsel 
for  Ensidesa  and  AHV  for  a 
postponement  of  the  final 
determinations  was  granted. 


Comment  6 — Respondents  Ensidesa 
and  AHV  contend  that  the  Department 
failed  to  conduct  these  investigations  in 
accord  with  even  minimal  standards  of 
due  process. 

DOC  Position — As  the  record  shows, 
the  Department  made  every  effort  to 
accommodate  the  needs  of  each  of  the 
interested  parties  to  these  investigation* 
to  the  extent  possible  within  the  time 
frame  mandated  by  the  statute. 

Verification — In  accordance  with 
section  776(a)  of  the  Act.  we  verified  all 
data  used  in  making  the  determinations 
in  these  investigations  by  using 
standard  verification  procedures, 
including  on-site  inspection  of 
Aristrain's  operations  and  examination 
of  its  accounting  records  and  selected 
sample  documents.  With  regard  to  the 
U.S.  sales  data  of  Ensidesa  and  AHV, 
we  verified  selected  sample  documents 
containing  relevent  information. 
Because  the  home  market  price  and  cost 
responses  of  Ensidesa  and  AHV  were 
inadequate,  as  described  above,  we  did 
not  verify  or  use  such  information,  and 
relied  instead  upon  the  best  information 
otherwise  available. 

Hnal  Affirmative  Determinations  of 
Critical  Circumstances 

Petitioner  alleged  that  imports  of 
carbon  steel  structural  shapes,  carbon 
steel  plate,  cold-rolled  carbon  steel  flat- 
rolled  products,  hot-rolled  carbon  steel 
sheet,  and  galvanized  carbon  steel  sheet 
from  Spain  present  "critical 
circumstances."  Under  section  735(a)(3) 
of  the  Act,  critical  circumstances  are 
determined  to  exist  when  the 
Department  finds  that:  (1)  There  have 
been  massive  imports  of  the 
merchandise  under  investigation  over  a 
relatively  short  period;  and  (2)(a)  there 
is  a  history  of  dumping  in  the  United 
States  or  elsewhere  of  the  merchandise 
under  investigation,  or  (b)  the  person  by 
whom,  or  for  whose  account,  the 
merchandise  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  the  merchandise  under 
investigation  at  less  than  its  fair  value. 

In  determining  whether  there  have 
been  massive  imports  over  a  relatively 
short  period,  we  considered  the 
following  factors:  recent  import 
penetration  levels;  whether  imports 
have  surged  recently;  whether  the 
value/volume  of  imports  has  surged 
significantly  above  the  average 
calculated  over  the  last  three  years 
(1981-1983):  and  whether  the  patterns  of 
imports  over  that  three-year  period  may 
be  explained  by  seasonal  swings.  Based 
upon  our  analysis  of  the  information,  we 
determine  that  there  have  been  massive 
imports  of  carbon  steel  plate,  cold-rolled 


products  and  structural  shapes  over  a 
relatively  short  period. 

In  analyzing  import  trends,  we 
compared  the  monthly  average  of 
imports  from  Spain  during  the  period 
February  through  May  1984,  the  four 
months  following  the  filing  of  the 
petition,  with  the  monthly  average  of 
imports  during  October  1983  through 
January  1984,  the  four  months  preceding 
the  filing  of  the  petition. 

In  comparing  average  monthly  imports 
for  these  periods,  we  found  significant 
increases  with  respect  to  plate,  cold-- 
rolled  products,  and  structural  shapes 
from  Spain  and  decreases  with  respect 
to  hot-rolled  sheet  and  galvanized  sheet. 
There  were  no  apparent  seasonal 
factors  to  account  for  recent  import 
surges. 

We  then  considered  trends  in  the 
import  penetration  levels  for  cold-rolled 
products,  plate,  and  structural  shapes 
from  Spain.  The  import  penetration  of 
plate  from  Spain  increased  by  23 
percent,  that  of  cold-rolled  products 
increased  77  percent,  and  that  of 
structurals  increased  12  percent.  The 
import  penetration  levels  for  hot-rolled 
sheet  and  galvanized  sheet  decreased. 

Based  on  our  comparison  of  the  data 
for  the  periods  set  forth  above,  we  find 
that  there  have  been  massive  imports  of 
structural  shapes,  plate  and  cold-rolled 
products  over  a  relatively  short  period 
of  time.  We  find  that  there  have  not 
been  massive  imports  of  hot-rolled  sheet 
and  galvanized  sheet  over  a  short  period 
of  time. 

We  therefore  proceeded  to  consider 
whether  there  is  a  history  of  dumping  of 
plate,  cold-rolled  products,  and 
structural  shapes  from  Spain  in  the 
United  States  or  elsewhere.  We 
reviewed  past  antidumping  findings  of 
the  Department  of  the  Treasury  as  well 
as  past  Department  of  Commerce 
antidumping  duty  orders.  We  found  no 
order  on  any  of  these  products  from 
Spain.  We  also  reviewed  the 
antidumping  actions  of  other  countries 
made  available  to  us  through  the 
Antidumping  Code  Committee 
established  by  the  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade.  On  December  7, 1983,  in  the 
finding  of  the  Antidumping  Tribunal  in 
Inquiry  No.  ADT 10-83.  Canada  imposed 
antidumping  duties  on  plate  from  Spain. 
This  constitutes  a  history  of  dumping  of 
plate. 

We  also  considered  whether  the 
person  by  whom,  or  for  whose  account, 
these  products  were  imported  knew  or 
should  have  known  that  the  exporters 
were  selling  these  products  at  less  than 
fair  value.  It  is  the  Department's  position 


payment  is  a  non-excessive  rebate  of  information  available  for  purposes  of  inappropriate  to  use  the  cost  of 
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that  where  the  margins  calculated  in  an 
investigation  are  su^icientiy  large,  it  is 
appropriate  to  conclude  that  the 
importer  knew  or  should  have  known 
that  a  prodiu:t  was  being  sold  at  less 
than  its  fairfi/alue.  In  our  final 
determinations  in  these  investigations 
we  found  weighted  average  margins  of 
22.15  percent  with  respect  to  cold-rolled 
products  from  Ensidesa,  17.37  percent 
with  respeqt  to  tx>ld-rolled  products 
from  AHV.  and  27.44  percent  with 
respect  to  structural  shapes  from 
Ensidesa.  We  found  no  weighted 
average  margins  with  respect  to 
structural  shapes  from  Aristrain.  Based 
on  the  margins  found  in  the  final 
determinations  in  these  investigations, 
we  determine  that  the  importers  knew 
or  should  have  known  that  structural 
shapes,  with  the  exception  of  structural 
shapes  produced  by  Aristrain,  were 
being  sold  in  the  United  States  at  less 
than  fair  value. 

For  the  reasons  described  above,  we 
determine  that  "critical  circumstances" 
do  not  exist  with  respect  to  hot-roiled 
carbon  steel  sheet,  galvanized  carbon 
steel  sheet,  carbon  steel  structural 
shapes  produced  by  Aristrain  and  cold- 
rnlled  carbon  steel  flat-rolled  products. 
We  determine  critical  circumstances 
exist  on  structural  shapes  from  all 
producers/exporters  except  Aristrain 
and  on  carbon  steel  plate. 

Therefore,  we  are  directing  the  U.S. 
Customs  Service  to  continue  the 
suspension  of  liquidation  ordered  in  the 
Preliminary  Determinations  of  Critical 
Circumstances  published  October  17. 
1984  (49  FR  40631).  for  all  unliquidated 
entries  of  structural  shapes  from  all 
producers/exporters  except  Aristrain 
and  for  carbon  steel  plate  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  April  27, 
1984,  which  is  90  days  before  the 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value  in  these 
investigations  on  July  25, 1984  (49  FR 
29987). 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  CHrbon  steel 
structural  shapes,  carbon  steel  plate  hot- 
rolled  carbon  steel  sheet,  cold-rolled 
carbon  steel  flat-rolled  products,  and 
galvanized  carbon  steel  sheet  from 
Spain  subject  to  these  investigations 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
estimated.weighted-average  margin  by 


which  the  foreign  market  value  of  the 
merchandise  subject  to  these 
investigations  exceeds  the  United  States 
price.  'This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 
Imports  of  carbon  steel  structural 
shapes  produced  and  sold  by  Aristrain 
are  excluded  from  this  suspension  of 
liquidation,  since  there  were  no  margins 
on  the  sales  of  this  product.  The 
estimate  margins  are  as  follows: 
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Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "(n)o 
product .  .  .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act.  Since  dumping 
duties  cannot  be  assessed  on  the  portion 
of  the  margin  attributable  to  export 
subsidies,  there  is  no  reason  to  require  a 
cash  deposit  or  bond  for  that  amount. 
Accordingly,  the  level  of  export 
subsidies  (as  determined  in  the  final 
affirmative  countervailing  duty 
determinations  on  certain  steel  products 
from  Spain  (47  FR  51438))  will  be 
subtracted  from  the  dumping  margins  for 
deposit  or  bonding  purposes. 

ITC  Notification 

In  accordance  with  section  735|d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  condidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  of  Import 
Administration. 

The  ITC  will  make  its  determination 
of  whether  these  imports  are  materially 
injuring,  or  threatening  material  injury 
to,  U.S.  industries  within  45  days  of  the 


publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  the 
threat  of  material  injury  does  not  exist. 
this  proceeding  will  be  terminated  and 
all  securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  an  antidumping 
order,  directing  Customs  officers  to 
assess  antidumping  duties  on  the 
subject  products  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  of  the 
merchandise  exceeds  the  U.S.  prices. 
William  T.  Archey, 
Acting  Assistant  Secretary,  for  Trade 
Administration. 
December  7, 1964. 

Appendix  I — Description  of  Pioducts 

For  purposes  of  these  investigations: 

1.  The  term  "carbon  steel  alructural 
shapes"  covers  hot-rolled,  forged,  extntded, 
or  drawn,  or  cold-formed  or  cold-finished 
carbon  steel  angles,  shapes,  or  sections,  not 
drilled,  not  punched,  and  not  otherwise 
advanced,  and  not  conforming  completely  to 
the  specifications  given  in  the  headnotes  to 
Schedule  6.  Part  2,  Subpart  B  of  the  Tariff 
Schedules  of  the  Tariff  Schedules  of  the 
United  Stales  Annotated  ("TSUSA  ").  for 
biuoms,  billets,  slabs,  sheet  bars.  bars,  wire 
rods,  plates,  sheets,  strip,  wire,  rails,  joint 
bars,  tie  plates,  or  any  tubular  products  set 
forth  in  the  TSUS.\.  having  a  maximum  cross- 
sectional  dimension  of  3  inches  or  more,  as 
currently  provided  for  in  items  609  8005, 

609  8015.  609.8035.  609.8041.  or  609.804,i  of  the 
TSUSA.  Such  products  are  generally  referred 
to  as  structural  shapes. 

2.  The  term  "carbon  steel  plate"  covers  hot- 
rolled  carbon  steel  products,  whether  or  not 
corrugated  or  crimped:  not  pickled;  not  cold- 
rolled:  hot  in  coils:  not  cut.  not  pressed,  and 
not  stamped  to  non-rectangular  shape:  not 
coated  or  plated  with  melal  and  not  cUd: 
0.1875  inch  or  more  in  thickness  and  over  8 
inches  in  width:  as  currently  provided  for  in 
item  607.6620.  and  607.6625  of  the  TSUSA. 
Semifinished  products  of  solid  rectangular 
cross  section  with  a  width  at  least  four  times 
the  thickness  and  processed  only  through 
primary  mill  hot-rolling  are  not  included. 

3.  Ihe  term  "hot-rolled  carbon  steel  sheet" 
covers  hol-roUed  carbon  steel  products, 
whether  or  not  corrugated  or  crimped;  not 
pickled:  not  cold-rolled:  not  cut,  not  pressed, 
and  not  stamped  to  non-rectangular  shape: 
not  coated  or  plated  with  metal  and  not  clad: 
0.1875  inch  or  more  in  thickness  and  over  6 
inches  in  width:  in  coils:  as  currently 
provided  for  in  item  607.8610  of  the  TSUSA. 

4.  The  teira  "cold- rolled  carbon  steel  flat 
rolled  products"  covers  the  following  cold- 
rolled  carbon  steel  products.  Cold-rolled 
carbon  steel  flat  rolled  products  are  flat- 
rolled  carbon  steel  products,  whether  or  not 
corrugated  or  crimped:  whether  or  no* 
painted  or  varnished  and  whether  or  not 
pickled:  not  cut.  not  pressed,  and  not 


determinations  was  granted. 


imports  of  carbon  steel  plate,  cold-rolled 


fair  value.  It  is  the  Department's  position 
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stamped  to  non-rectangular  shape:  not  coated 
or  plated  with  metal:  over  12  inches  in  width, 
and  0.187S  or  more  in  thickness:  as  currently 
provided  for  in  item  607.8320  of  the  TSUSA: 
or  over  12  inches  in  wridlh  and  under  0.1875 
inch  in  thickness  whether  or  not  in  coils:  as 
currently  provided  for  in  items  607.8350. 
607.8355.  or  607.8360  of  the  TSUSA. 

5.  The  term  "galvanized  carbon  steel 
sheet"  covers  hot-  or  cold-rolled  carbon  steel 
sheet  which  have  been  coated  or  plated  with 
line  including  any  material  which  has  been 
painted  or  otherwise  coversd  after  having 
been  coated  or  plated  with  zinc,  as  currently 
provided  for  in  items  60a0730,  608.1310. 
608.1320,  or  e08.133a  of  the  TSUSA. 

in.  Doc  B4-J24Sa  Tiled  \2-\3-M:  klf  ami 
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[A-3S7-401] 

CoM-Aolled  Carbon  Steel  Flat-Rolled 
Products  From  Argentina;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value 

AQCNCV:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
action:  Notice. 

SUKNNAiiv:  We  determine  that  cold- 
rolled  carbon  steel  flat-rolled  products 
from  Argentina  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value.  We  have  notified  the 
United  States  International  Trade 
Commission  (ITC)  of  our  determination 
and  the  ITC  will  determine,  within  45 
days  of  publication  of  this  notice, 
whether  a  U.S.  industry  is  materially 
injured,  or  threatened  with  material 
injury,  by  imports  of  this  merchandise. 
We  have  directed  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise,  and  to  require  a  cash 
deposit  or  posting  of  a  bond  for  each 
such  entry  in  an  amount  equal  to  the 
estimated  dumping  margin  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 
EFFECTIVE  DATE:  December  13. 1984. 
FOn  FURTHEJI  INFONMATION  CONTACT: 
Mary  Jenkins,  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20230:  telephone:  (202)  377-1756. 
SU^FLEMCNTAIIY  INFOftMATION: 

Final  Determination 

We  have  determined  that  cold-rolled 
carbon  steel  flat-rolled  products  from 
Argentina  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d)  (the  Act).  For  SOMISA  we 


found  that  the  foreign  market  value  of 
the  merchandise  under  consideration 
exceeded  the  United  States  price  on  100 
percent  of  sales  compared.  These 
margins  ranged  from  195.8  to  281.2 
percent.  The  weighted-average  margin 
on  all  sales  compared  is  242.5  percent. 
For  Propulsora  we  found  that  the  foreign 
market  value  exceeded  the  United 
States  price  on  100  percent  of  sales 
compared.  These  margins  ranged  from 
18.7  to  44.3  percent.  The  weighted- 
average  margin  on  all  sales  compared  is 
30.3  percent.  ^ 

Case  History 

On  February  10, 1984,  we  received  a 
petition  from  United  States  Steel 
Corporation  of  Pittsburgh,  Pennsylvania, 
filed  on  behalf  of  the  U.S.  industry 
producing  cold-rolled  carbon  steel  flat- 
rolled  products.  In  accordance  with  the 
filing  requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  cold- 
rolled  carbon  steel  flat-rolled  products 
from  Argentina  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Act  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry.  i 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  ITC  of  our  action  and 
initiated  the  investigation  on  March  1. 
1984  (49  FR  8656).  On  March  26. 1984  (49 
FR  13442),  the  ITC  found  that  there  is  a 
reasonable  indication  that  imports  of 
cold-rolled  carbon  steel  flat-rolled 
products  from  Argentina  materially 
injure,  or  threaten  material  injury  to,  a 
United  States  industry. 

We  presented  a  questionnaire  to 
counsel  for  Propulsora  and  to  an  official 
at  the  Embassy  of  Argentina  as 
representative  for  Sociedad  Mixta 
Siderurgia  Argentina  (SOMISA)  on 
March  12. 1984.  Propulsora  and  SOMISA 
are  the  only  known  producers  that 
exported  the  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation.  Due  to  the  large  number  of 
sales  transactions,  we  instructed  each 
company  to  report  its  home  market  and 
U.S.  sales  transactions  in  hard  copy  and 
on  computer  tape  in  the  format  outlined 
in  our  questionnaire.  An  extension  of 
the  time  to  respond  to  our  questionnaire 
was  requested  by  both  firms  and  was 
granted.  On  April  30, 1984,  we  received 
a  partial  response  from  Propulsora.  We 
received  Propulsora's  complete  response 
to  the  questionnaire  on  May  1. 1984.  We 
received  SOMISA's  response  to  our 
questionnaire  on  May  29, 1984.  June  11- 


22, 1984,  we  conducted  a  verification  in 
Argentina  of  Propulsora  and  SOMISA's 
responses.  After  verification,  in 
response  to  our  request,  Propulsora 
submitted,  on  July  12, 1984,  a  revised 
computer  tape  to  provide  month-by- 
month  cost  information.  On  July  19, 
1984,  we  made  a  preliminary 
determination  that  cold-rolled  carbon 
steel  flat-rolled  products  from  Argentina 
were  being,  or  were  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value 
(49  FR  29991).  As  required  by  the  Act, 
we  afforded  interested  parties  an 
opportunity  to  submit  oral  and  written 
views. 

On  August  14, 1984,  counsel  for 
Propulsora  requested  an  extension  of 
our  final  determination  date  of  October 
2, 1964.  We  granted  an  extension  until 
not  later  than  December  7, 1984  (49  FR 
43732). 

A  hearing  was  held  on  August  23, 
1984,  to  allow  parties  an  opportunity  to 
address  the  issues  arising  in  these 
investigations. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  cold-rolled  carbon  steel 
flat-rolled  products  from  Argentina.  The 
term  "cold-rolled  carbon  steel  flat-rolled 
products"  covers  flat-rolled  carbon  steel 
products,  whether  or  not  corrugated  or 
crimped:  whether  or  not  painted  or 
varnished  and  whether  or  not  pickled; 
not  cut,  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal;  over  12  inches  in 
width,  and  0.1875  inch  or  more  in 
thickness;  as  currently  provided  for  in 
item  607.8320  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA); 
or  over  12  inches  in  width  and  under 
0.1875  inch  in  thickness  whether  or  not 
in  coils:  as  currently  provided  for  in 
items  607.8350,  607.8355  and  607.8360  of 
the  TSUSA. 

Propulsora  and  SOMISA  account  for 
virtually  all  of  the  exports  of  this 
merchandise  to  the  United  States  from 
Argentina.  We  investigated  all  sales  of 
this  merchandise  by  Propulsora  to  the 
United  States  during  the  period 
September  1. 1983.  through  February  29, 
1984.  We  investigated  all  sales  by 
SOMISA  during  the  period  May  1, 1983, 
through  October  31, 1983.  There  were  no 
sales  by  SOMISA  to  the  United  States 
during  the  period  used  for  Propulsora. 

Fair  Value  Comparison 

To  derermine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 


estimated.weighted-average  margin  by         to.  U.S.  industries  within  45  days  of  the        pickled:  not  cut.  not  pressed,  and  not 
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Comparisons  were  made  on  the  basis 
of  quality  and  product  dimensional 
groupings  selected  by  a  Department  9^—'''^ 
Commerce  industry  expert. 

United  States  Price 

As  provided  in  section  772  of  the  Act, 
we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
Untied  States  price  for  sales  by 
Propulsora  and  SOMISA  because  the 
merchandise  was  sold  to  unrelated  U.S. 
purchasers  prior  to  its  importation  into 
the  United  States.  We  calculated  the 
purchase  price  for  each  United  States 
sale  based  on  the  F.O.B.  packed  price  to 
unrelated  customers  in  the  United 
States.  For  Propulsora  we  deducted 
brokerage  cost.  There  were  no 
deductions  for  SOMISA.  For  each 
company  we  adjusted  for  taxes  rebated 
and  taxes  uncollected  by  reason  of 
exportation,  which  were  included  in  the 
home  market  prices.  Additions  to  United 
States  price  were  made  in  accordance 
with  section  772(d)(1)  of  the  Act  (19  USC 
1677a(d)(l)). 

Foreign  Marliet  Value 

Petitioner  alleged  that  sales  in  the 
home  market  were  at  prices  below  the 
cost  of  producing  cold-rolled  carbon 
steel  flat-rolled  products.  We  examined 
production  costs,  which  included  all 
appropriate  costs  for  materials.^ 
fabrication,  and  general  expenses.  We 
found  virtually  all  sales  were  at  prices 
below  the  cost  of  production  for  both 
SOMISA  and  Propulsora.  Accordingly, 
we  disregarded  all  home  market  sales  in 
making  our  fair  value  comparisons. 

In  accordance  with  section 
773(e)(1)(A)  of  the  Act.  we  calculated 
the  constructed  value  for  SOMISA  and 
Propulsora  on  the  basis  of  their  cost  of 
materials  and  fabrication.  Since  their 
general  expenses  exceeded  the  10 
percent  minimum  required  under  section 
773(e)(l)(B)(i)  of  the  Act,  we  used  their 
actual  general  expenses.  Since  their 
profit  was  less  than  the  statutory 
minimum,  we  added  8  percent  in 
accordance  with  section  773(e)(l)(B)(ii). 
We  added  their  costs  of  U.S.  packing. 

Since  the  high  rate  of  inflation  in 
Argentina  caused  a  rapid  increase  in 
home  market  prices,  we  compared  the 
United  States  price  for  each  U.S.  sale  to 
a  foreign  market  value  based  on  the 
constructed  value  in  the  month  of  the 
sale  to  the  United  States. 

In  calculating  foreign  market  value  we 
made  currency  conversions  from 
Argentine  pesos  to  United  States  dollars 
in  accordance  with  (  353.56(a)(1)  of  our 
regulations. 


Petitioner's  Comments  f 

-^-Comment  1 — The  petitioner  alleges 
that  the  costs  of  production  for  SOMISA 
and  Propulsora  are  understated  due  to 
capitalization  of  exchange  losses,  the 
effect  of  which  is  to  defer  the 
recognition  of  such  expenses  in 
determining  the  company's  profits.  The 
petitioner  states  that  such  expenses 
should  be  considered  an  expense  at  the 
time  they  occur. 

Response — The  Department  accepted 
Argentine  accounting  principles  for 
treating  exchange  losses.  For  exchange 
losses  which  were  realized  during  the 
period  of  investigation,  such  losses  were 
considered  to  be  an  expense.  For 
unrealized  exchange  losses  resulting 
from  foreign-denominated  debt  incurred 
to  purchase  fixed  assets,  the  exchange 
losses  were  captured  by  the  increased 
depreciation  expenses.  We  consider  this 
appropriate  in  a  hyperinflationary 
economy.  The  increase  in  the  peso  value 
of  fixed  assets  resulting  from 
hyperinflation  will  approximate  the 
increase  in  debt  resulting  from  exchange 
losses  over  a  period  of  time.  Therefore, 
since  the  value  of  the  fixed  assets 
increases,  the  depreciation  expense 
correspondingly  increases. 

Comment  2— The  petitioner  alleges 
that  SOMISA's  costs  are  understated  by 
including  an  unrealized  inventory 
holding  gain  in  the  selling,  general  and 
administrative  expenses. 

Response— The  Department  agrees. 
The  unrealized  gain  was  not  included  in 
inventory. 

Comment  3— The  petitioner  states  that 
Propulsora's  costs  were  understated  for 
January-Ferbuary  1984,  the  months 
when  the  company  was  performing  its 
annual  maintenance,  because  the 
company  averaged  the  costs  for  these 
months. 

Response — We'  disagree.  Since  the 
annual  maintenance  is  a  cost  incurred 
for  all  production,  the  cost  for  January- 
February  1984  was  adjusted  by  using  the 
average  monthly  production. 

Comment  4— The  petitioner  alleges 
that  the  fully  absorbed  cost  of 
production  of  the  merchandise 
manufactured  by  Propulsora  should  not 
be  offset  by  revenues  accruing  from 
other  business  activities  of  the  company. 
(See  response  to  respondent's  comment 

1) 
Response— The  Department  agrees. 

We  considered  that  the  revenues 

claimed  were  derived  from  other  lines  of 

business,  and  therefore  were  not 

considered  for  purposes  of  determining. 

cost  of  production.  Moreover,  these 

claimed  revenues  were  unrealized  gains 

on  assets  which,  because  they  were 

unrealized,  would  not  have  been 


included  in  the  cost  of  production  in  any 
event. 

Comment  5— The  petitioner  claims 
that  the  costs  of  production  for 
Propulsora  and  for  SOMISA  are 
understated  if  historic  costs  are  used 
rather  than  the  inflation-adjusted  costs. 

Response— The  Department  agrees 
that  historic  cost  information, 
unadjusted  for  inflation,  would  not 
adequately  reflect  the  costs  of 
production.  We  used  the  modified 
historic  method  which  reflects  costs  on 
a  monthly  basis  corresponding  to  the 
month  of  the  U.S.  sale.  This  method 
accounts  for  the  effects  of  inflation. 

Argentine  companies  also  use 
"inflation-adjusted"  accounting 
principles  as  another  basis  for  the 
presentation  of  the  financial  statements. 
The  "inflation-adjusted"  financial 
statements  index  all  sales  and  all  costs 
to  an  end-of-the-fiscal  year  value.  To 
use  this  method,  the  U.S.  sales  prices 
would  also  have  to  be  indexed  to  year 
end  values.  If  the  U.S.  sales  were 
indexed  to  a  year-end  value,  the 
relationship  between  U.S.  sales  and  the 
home  market  prices  as  well  as 
corresponding  home  market  costs 
should  remain  the  same. 

Comment  6— The  petitioner  alleges 
that  Propulsora's  depreciation  expense 
is  understated  because  the  company 
only  adjusts  the  value  of  its  production 
assets  for  inflation  once  a  year. 

Response — In  its  internal  records,  the 
company  estimates  on  a  quarterly  basis 
the  depreciation  expense  for  its  annual 
revaluation.  Additionally,  any 
differences  between  these  estimates  and 
the  actual  revaluation  were  included  in 
an  adjustment  at  the  end  of  the  quarter. 
Therefore,  the  actual  inflation 
adjustment  was  accounted  for  in  the 
calculation  of  the  cost  of  production  on 
a  monthly  basis. 

Comment  7— The  petitioner  claims 
that  Propulsora's  financial  expense  is 
misstated  due  to  the  inclusion  of 
exchange  gains. 

Response — As  stated  in  response  to 
petitioner's  comment  4,  we  have  not 
included  unrealized  exchange  gains, 
which  are  the  exchange  gains  accruing 
from  other  business  activities  of  the 
company,  in  calculating  the  cost  of  ^ 

production.  Realized  exchange  gains        ^ 
resulting  from  steel  operations  were 
included  in  the  calculation  of  production 
costs. 

Comment  a— The  petitioner  requests 
that  the  Department  ensure  that  the 
respondents  properly  account  for  the 
variances  from  standard  costs. 

Response — The  variances  were 
verified  and  appropriately  included  in 
the  costs  of  prioduction. 
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InlarMtad  Party's  CwMMnts 

Comment  1 — Bethlehem  alleges  that  in 
a  hyperinflationary  economy  costs 
based  on  a  quarteriy  average  woakl  not 
present  the  correct  cost  of  production. 

Response — We  agree.  Monthly  cost 
data  were  used  for  the  cost  of 
production  computation. 

Comment  2 — Bethlehem  claims  that 
Propulsora's  production  costs  for 
January-February  1984  did  not  include 
the  costs  of  raw  material  inventory  used 
for  production  during  this  period  of  time. 

Response — The  Department  used  the 
replacement  cost  of  raw  materials  in  the 
month  for  which  we  are  measuring  cost. 
Because  of  the  hi^  inflation, 
replacement  cost  properly  reflects  the 
cost  of  production. 

Comment  3 — Bethlehem  alleges  that 
the  increase  in  Propulsora's  labor  costs 
firom  the  fourth  quarter  1983  to  the  first 
quarter  1984  did  not  reflect  the  increase 
in  the  cost  of  living. 

Response — We  used  the  verified  labor 
costs  for  purposes  of  determining  the 
cost  of  production  for  each  month  under 
consideration.  These  costs  were  based 
on  accounting  records  and  represent 
Propulsora's  actual  costs.  We  recognize 
that  individual  cost  increases  may  not 
be  the  same  as  selected  cost  indices, 
particularly  in  a  hyperinflationary 
economy. 

Comment  4 — Bethlehem  suggests  that 
for  the  purpose  of  determining  that  the 
home  nuuket  sales  were  below  the  cost 
of  production,  the  cost  of  production 
should  be  calculated  by  converting  the 
respondent's  costs  to  a  dollar  value  at 
the  time  such  costs  wer^  incurred  and 
converting  home  market  sales  prices 
converted  to  dollars  at  the  time  such 
sales  were.shipped. 

Response — The  Department  based  its 
cost  of  productiSh  on  current  monthly 
costs.  Other  costs  for  which  current 
monthly  costs  were  not  available  w^e 
adjusted  for  inflation  in  accordance  with 
accounting  principles  used  in  Argentina. 
We  determine  that  this  method        / 
adequately  reflected  costs  and  seeTno 
need  to  convert  costs  and  home  market 
sales  prices  to  dollars.  . 

Comment  5 — Bethlehem  argues  that 
the  home  market  prices  should  not  be 
used  for  the  calculatioo  of  forei^ 
market  value  because  they  are  subject 
to  government  imposed  price  controls 
and  are  therefore  fictitious  prices. 

Response — Since  the  foreign  market 
value  was  baaed  oo  the  constructed 
value,  the  point  is  moot. 

Comment  6 — Bethlehem  asserts  that 
use  of  home  market  sales  which  were 
made  during  the  three-month  period 
surrounding  the  sales  to  the  United 


Spates  is  distortive  in  a 
yWyperinflationary  economy. 

Response — Since  the  foreign  market 
value  was  based  on  the  constructed 
value,  the  point  is  moot.  We  calculated 
the  constructed  value  in  the  month  of 
the  sale  to  the  United  States. 

Respondeiits' ComoMOls 

Comment  1 — Propalsora  asserts  that 
because  of  the  hyperinflationary  nature 
of  the  economy  all  investments  owned 
by  Propalsora  are  necessary  for  cash 
management  related  to  the  steel 
operations. 

Response — The  Department  does  not 
include  income  or  losses  from  other 
lines  of  business  to  offset  the  cost  of 
production  for  the  product  under 
investigation.  After  review  of  the 
financial  statements,  income  from 
investments  in  excess  of  that  needed  for 
ordinary  steel  business  activities  was 
considered  to  be  from  another  line  of 
business  and  not  induded  in  the  cost  of 
production. 

As  discussed  above  in  our  response  to 
petitioner  comment  4.  we  found  that 
these  gains  were  unrealized  income  and 
therefore,  were  not  part  of  the  cost  of 
production  of  the  merchandise  under 
investigation. 

Comment  2 — Propulsora  claims  that 
although  the  petitioner  proposed  several 
methods  for  developing  the  costs  of 
production,  the  cost  information 
provided  by  the  company  reflected  the 
actual  costs  incurred  within  a  narrow 
time  period  appropriately  matched  to 
the  home  market  sales. 

Response — The  Department  based  its 
calculation  of  the  cost  of  production  on 
the  month  of  the  sale  which  was 
provided  by  Propulsora. 

Comment  3 — Propulsora  claims  the 
"general,  selling  and  administrative" 
(SG&A)  expenses  are  properly  allocated 

the  production  for  the  period  under 
investigation. 

Response — We  disagree.  The 
respondent  allocated  SGAA  expenses  to 
specific  products  based  on  the  same 
ratio  BB  the  total  SGAA  expenses  to  the 
costs  incurred  for  production  during  that 
period.  This  methodology,  however, 
does  not  properly  allocate  SG&A 
expenses  to  the  products  under 
investigation.  Using  its  methodology,  a 
portion  of  SG&A  would  be  allocated  to 
inventory.  We  consider  SG&A  expenses 
to  be  period  costs  and  have  reallocated 
the  expenses  to  specific  products  based 
on  the  same  ratio  as  total  SG&A  to  cost 
of  goods  sold  for  that  product  during  the 
period. 

Comment  4 — Propulsora  claims  that 
exchange  gains  attributable  to  extended 
credit  terms  on  U.S.  sales  should  be 
used  to  offset  credit  expenses  in  the 


calculation  of  the  differences  in    . 
circumstaoces  of  sale  Cor  credit  terms. 

Respoase — We  disagree.  In  the  iinak 
determination  on  potassium 
permanganate  from  Spain  (48  FR  53589). 
we  disallowed  an  adjustment  for 
exchange  gains  related  to  late  payment 
by  U.S.  customers  as  being  speculative 
and  not  directly  shown  to  be  reflected  in 
the  prices  of  the  sales  under 
consideration.  Our  view  of  this  claim  is 
the  same.  The  respondent  has  not 
demonstrated  a  relationship  between 
the  price  to  the  United  States  and  the 
increased  number  of  pesos  received  at 
the  time  of  collection.  We  recognize  that 
although  a  producer  may  realize  more 
pesos  from  dollar  denominated  sales  at 
the  date  of  collection  than  would  be 
realized  on  the  date  of  sale,  the 
purchasing  power  in  Argentina  has 
remained  approximately  the  same. 

We  note  that  dollar  denominated 
receivables  are  being  used  as  a  hedge 
for  dollar  denominated  payables  and 
therefore  the  effect  from  this  financing 
method  was  taken  into  account  in 
"calculating  the  cost  of  production. 

Comment  5 — SOMISA  argues  that  the 
date  of  sale  for  one  U.S.  transaction  was 
improperly  determined  because 
subsequent  revisions  in  the  terms  were 
not  taken  into  account 

Response — We  determined  that  the 
revisions  agreed  to  after  the  date  of  the 
original  confirmation  did  not  relate  to 
the  price  or  total  quantity  to  be  shipped. 
The  amendment  merely  refined  the 
specifications.  Therefore,  we  determined 
that  the  date  of  sale  was  the  date  of 
confirmation. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act.  we  verified  all  data  used  in 
making  this  fmal  determination  by  using 
verification  procedures  which  included 
on-site  inspection  of  the  manufacturer's 
facilities  and  examination  of  company 
records  and  selected  original  source 
documentation  containing  relevant 
information. 

Suspension  of  Liquidatioa 

In  accordance  with  section  733(d)  of 
the  Act.  on  July  25, 1984.  we  directed  the 
United  States  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
cold-rolled  carbon  steel  flat-rolled 
products  from  Argentina  as  described  in 
the  "Scope  of  Investigation"  section  of 
this  notice.  As  of  the  date  of  publication 
of  this  notice  in  the  Fedarai  Registar,  the 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  coneumptioa  of 
this  merchandise  shall  continue  to  be 
suspended.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 


regulations. 
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bond  equal  to  the  estimated  weighted- 
average  margin  amount  by  which  the 
foreign  market  value  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
United  States  price.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  Thp  weighted-average 
margins  are  as  follows: 


Itenutectufw9/pfoducflfs/9xporl0fs 


Propu»10««.„ ; ;„ 

SOMISA 

M  oSMr  manulKtware/prodiJCan/exporMra .. 


WciyhMd 
■varaga 


30.3 
2425 
122.3 


Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "(n)o 
product  •  ♦  *  shall  be  subject  to  both 
.intidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act.  Since  dumping 
duties  cannot  be  assessed  on  the  portion 
of  the  margin  attributable  to  export 
subsidies  there  is  no  reason  to  require  a 
cash  deposit  or  bond  for  that  amount. 
Accordingly,  the  level  of  export 
subisidies  (as  determined  in  the  final 
affirmative  countervailing  duty 
determination  on  cold-rolled  carbon 
steel  flat-rolled  products  from  Argentina 
(49  FR  18006))  will  be  subtracted  from 
the  dumping  margin  fur  deposit  or 
bonding  purposes. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry^', 
within  45  days  of  the  publication  of  this 
notice. 

If  the  ITC  determines  that  material 
injury  or  threat  of  material  injury  does 
not  exist,  this  proceeding  will  be 
terminated  and  all  cash  deposits  paid  or 
,  securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  an  antidumping  duty 
order  directing  Customs  officers  to 
assess  antidumping  duties  on  cold-rolled 


carbon  steel  flat-rolled  products  from 

Argentina,  as  appropriate. 

William  T.  Archey, 

Acting  Assistant  Secretary  for  Trade 

Administration. 

IFR  Doc.  S4-3::a0  Fil«d  12-12-84:  8:45  am| 
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[Case  Na  6571 

Dimension  Systems  LTD.,  United 
Kingdom;  Order  Temporarily  Denying 
Export  Privileges 

In  the  matter  of:  Denis  ).  Fife,  individually 
and  doing  business  as  Dimension  Systems 
Ltd..  U.K..  with  addresses  at  both  13  Elm 
Grove  Road,  Ealing,  London.  W5  England, 
.ind  the  Counting  House,  352  Pinner  Road, 
North  Harrow,  Middlesex,  England;  Anthony 
Chan  a/k/a  Chan  Sum-Tai  Anthony  c/o 
Shuttle  Long  Co.,  Ltd.,  Ka  Wah  Bank  Center 
Building.  19th  Floor,  232  Des  Voeux  Road. 
Central  Hong  Kong,  and  Wysh  Data  Systems, 
Ltd..  135  Coiinaught  Road  W.,  Hong  Kong  a/ 
k/a  Shuttle  Long  Co..  Ltd..  Ka  Wah  Bank 
Center  Building,  19th  Floor,  232  Des  Voeux 
Road,  Central  Hong  Kong. 

The  Department  of  Commerce  (the 
Department),  pursuant  to  the  provisions 
of  S  388.19  of  the  Export  Administration 
Regulations  (15  CFR  Parts  368-399 
(1984))  (the  Regulations),  has  petitioned 
the  Hearing  Commissioner  for  an  order 
temporarily  denying  all  export  privileges 
to  Denis  ].  Fife,  individually  and  doing 
vbiisiness  as  Dimension  System  Ltd., 
U.K.,  Anthony  Chan  (a/k/a  Chan  Sum-" 
Tai  Anthony),  and  Wysh  Data  Systems, 
Ltd.  (a/k/a  Shuttle  Long  Co..  Ltd.) 
(hereinafter  collectively  referred  to  as 
respondents). 

The  Department  stales  that,  as  a 
result  of  an  investigation,  in  May  1984,  a 
federal  grand  jury,  in  a  five  count       /'^ 
indictment:  (1)  Charged  Fife,  Chan,  and 
Wysh  Data  Systems.  Ltd.  (hereinafter  4 
referred  to  as  Wysh  Data)  with 
conspiring  to  export  a  VAX  11/780 
central  processing  unit  and  other 
computer  equipment  to  Hong  Kong 
without  obtaining  the  required  validated 
export  license:  (2)  charged  Fife,  aided 
and  abetted  by  Chan  and  Wysh  Data, 
with  exporting  a  VAX  11/780  central 
processing  unit  and  other  computer 
equipment  to  Hong  Kong  without 
obtaining  the  required  validated  export 
license:  (3)  charged  Fife,  aided  and 
abetted  by  Chan  and  Wysh  Data,  with 
submitting  false  export  control 
documents  to  U.S.  authorities;  (4) 
charged  Fife,  aided  and  abetted  by  Chan 
and  Wysh  Data,  with  attempting  to 
export  computer  equipment  to  Hong 
Kong  without  the  required  validated 
export  license;  and  |5)  charged  Fife  with 
knowingly  and  willfully  attempting  to  * 
export  U.S.-origin  computer  equipment 


to  Hong  Kong  without  the  required 
validated  export  license. 

Based  on  representations  made  by  the 
Department.  I  find  that  an  order 
temporarily  denying  all  export  privileges 
to  Denis  ].  Fife,  individually  and  doing 
business  as  Dimension  Systems  Ltd.. 
U.K..  Anthony  Chan  (a/k/a  Chan  Sum- 
Tai  Anthony),  and  Wysh  Data  Systems. 
Ltd.  (a/k/a  Shuttle  Long  Co..  Ltd.)  is 
required  in  the  public  interest  to 
facilitate  enforcement  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  app.  2401-2420  (1982)).  and 
the  Regulations,'  and  to  permit 
completion  of  the  judicial  proceeding 
and  of  any  subsequent  administrative 
proceeding  that  mig^ht  result  from  the 
investigation  which  led  to  the 
indictment. 

Anyone  who  is  now  or  may  in  the 
future  be  dealing  with  any  of  the  above- 
named  respondents,  or  with  anyone  who 
is  now  or  may  be  subsequently  named 
as  a  related  party,  in  transactions  that  in 
any  way  involve  U.S.-origin 
commodities  or  technical  data  is 
specifically  alerted  to  the  provisions  set 
forth  in  Paragraph  IV  below. 

Accordingly,  it  is  hereby  ordered: 

I.  All  outstanding  validated  export 
licenses  in  which  any  respondent 
appears  or  participates,  in  any  manner 
iir  capacity,  are  hereby>revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Administration  for 
cancellation. 

II.  The  respondents,  their  successors    . 
or  assignees,  officers,  partners, 
representatives,  agents,  and  employees 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 

■stransaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part,  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Regulations.  Without  limitation  of 
the  generality  of  the  foregoing, 
participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
Jirectly'or  indirectly,  in  any  manner  or       \ 
capacity:  (a)  As  a  party  or  as  a 
representative  of  a  party  to  a  validated 
export  license  application,  (b)  in  the 
preparation  or  filing  of  any  export 
license  application  or  reexport 
authorization,  or  of  any  document  to  be 
submitted  therewith,  (c)  in  the  obtaining 
of  using  of  any  validated  or  general 
export  license  or  other  export  control 


'  Ttie  aulhorily  granted  by  the  Act  lerminatril  <m 
March  3a  19S4.  the  Regulations  have  tieen 
continued  in  effect  by  Executive  Order  124"0.  44  KR 
13099.  April  3. 1984.  under  the  authority  of  the 
International  Emergency  Economic  Powers  Act  |50 
U.S.C  1701-1706  (1982)). 
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document  (d)  in  the  carrying  on  of 
negotiations  with  respect  la  or  ia  the 
receiving,  ordering,  biiying.  seliing. 
delivering,  storing,  using,  or  disposing  of. 
in  whole  or  in  part  any  cominodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in  the 
Rnancing.  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  Such  denial  of  export  privileges 
shall  extend  not  only  to  the  respondents, 
but  also  to  their  agents  and  employees 
and  to  any  successors.  After  notice  and 
opportunity  for  comment  such  denial 
may  also  be  made  applicable  to  any 
person.  Ann.  corporation,  or  business 
organization  with  which  any  respondent 
is  now  or  hereafter  may  be  related  by 
affiliatioa.  ownership,  control,  position 
of  responsibility,  or  other  connection  in 
the  conduct  of  export  trade  or  related 
services. 

rV.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export 
Administration,  shall,  with  respect  to 
U.S.-origin  commodities  and  technical 
data,  do  any  of  the  following  acts, 
directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  respondent  or 
any  related  party,  or  whereby  any 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for. 
obtain,  transfer,  or  use  any  license, 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by, 
to,  or  for  any  respondent  or  any  related 
party  denied  export  privileges:  or  (bj 
order,  buy.  receive,  use.  sell,  deliver, 
store,  dispose  of.  forward,  transport. 
Hnance.  or  otherwise  service  or 
participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

V.  In  accordance  with  the  provisions 
of  S  388.19(b)  of  the  Regulations,  any 
respondent  or  any  related  party  may 
move  at  any  time  to  vacate  or  modify  • 
this  temporary  denial  order  by  Hling 
with  the  Hearing  Commissioner, 
International  Trade  Administratioa.  U.S. 


Department  of  Comoierce,  Room  6716. 
14th  Street  and  Constitution  Avenue. 

NW..  Washington  DC  2Q23a  an 
appropriate  motion  for  relief  and  may 
also  request  an  oral  hearing  thereon, 
which,  if  requested,  shall  be  held  before 
the  Hearing  Commissioner  at  the 
earliest  convenient  date. 

VI.  This  Order  is  effective 
immediately.  It  remains  in  effect  ontil 
the  Tinal  disposition  of  the  judicial 
proceeding  referred  to  above  and  imtil 
the  final  disposition  of  any 
administrative  proceeding  that  might  be 
initiated  against  the  respondents  based 
on  the  Department's  representations 
above.  A  copy  of  this  Order  and  Parts 
387  and  388  of  the  Regulations  shall  be 
served  upon  each  respondent. 

Dated  Deceml>er  6. 1984. 
ThaoMS  W.  Hoys. 

Hearing  Commissitmer 
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National  Oceanic  and  Atmospheric 
Administration 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  on 
the  Proposed  Virginia  Coastal 
Resources  Management  Program 
(VCRMP) 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration.  National     • 
Ocean  Service,  OfRce  of  Ocean  and 
Coastal  Resource  Management. 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement  as 
required  under  the  National 
Environmental  Policy  Act  42  U.S.C  4321, 
et  seq.  (NEPA). 

SliMMANV:  Notice  is  hereby  given  of  the 
intent  to  prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  on  the 
proposed  approval  of  the  Virginia 
Coastal  Resources  Management 
Program  (VCRMP)  under  the  provisions 
of  section  306  of  the  Federal  Coastal 
Zone  Management  Act  of  1972  (Pub,  L. 
92-583.  as  amended),  and  distribute  it  in 
March  1985. 

Federal  approval  of  the  VCRMP 
would  malce  the  Commonwealth  eligible 
for  program  administration  grant  funds 
and  require  that  Federal  actions  be 
consistent  with  the  Program. 

The  Program  consists  of  numerous 
policies  on  diverse  management  issues 
which  will  be  prescribed  by  executive 
order  and  enforced  by  the  lawrs  of  the 
Commonwealth  and  is  the  culmination 
of  several  years  of  development  The 
Virginia  Pro-am  will  condition,  restrict 
or  prohibit  some  uses  in  parts  of  the 


management  area,  while  encouraging 
development  and  other  uses  in  other 
parts.  The  Program  should  improve  the 
decisionmaking  process  for  determining 
appropriate  coastal  land  and  water  uses 
in  light  of  resource  considerations  and 
increase  public  awareness  of  coastal 
resources.  The  Program  will  possibly 
result  in  some  short-term  economic 
impacts  on  coastal  users  but  should  lead 
to  increased  long-term  protection  of  the 
Commonwealth's  coastal  resources. 
Federal  alternatives  will  include 
delaying  or  den^nng  approval  if  certain 
requirements  of  the  Coastal  Zone 
Management  Act  have  not  been  met. 
Commoowealth  alternatives  include  the 
possibility  of  modifying  parts  of  the 
Program  or  withdrawal  of  the  request 
for  Federal  approval 

In  order  to  determine  the  scope  and 
significance  of  issues  to  be  addressed  in 
the  DEIS,  the  Office  of  Ocean  and 
Coastal  Resource  Management  (OGRM) 
would  like  to  solicit  comments  on  the 
proposed  action,  particularly  with 
respect  to  the  following  issues: 

(1)  The  adequacy  of  the  scope  and 
geographic  coverage  of  the  program's 
laws  and  regulations  to  manage  impacts 
on  wetlands  and  other  vulnerable  • 
natural  resources: 

(2)  The  adequacy  of  the  mechanisms 
for  administrative  review  and 
enforcement  of  compliance  of  agency 
decisions; 

(3)  The  adequacy  of  the  mechanisms 
for  State  agency  coordination  and 
consultation  in  order  to  effectively 
implement  the  VCRMP: 

(4)  The  extent  to  which  the  Program 
addresses  the  economic  impact  of 
fisheries,  tourist/ resort  related  and 
major  facilities  development; 

(.S)  The  means  by  which  the  Program 
will  provide  for  the  continued 
designation  of  additional  areas  of 
particular  concern. 

The  Commonwealth's  proposed  means 
to  address  the  above  are  presented  in 
the  VCRMP  state  public  hearings' 
document  of  September  1984.  Copies  of 
this  document  can  be  obtained  from  the 
OCRM. 

A  scoping  meeting  will  be  held  on 
January  9, 1985,  in  the  Navy  Conference 
Room  B-loa  Page  1  Building.  2001 
Wisconsin  Avenue.  NW..  Washington. 
D.C..  at  10  a.m.  All  interested  parties  are 
invited  to  attend. 

Persons  or  organizations  wishing  to 
submit  comments  on  these  or  other 
issues  should  do  so  by  January  IS.  1985. 
Any  comments  received  after  that  time 
will  be  considered  in  the  response  to 
comments  received  on  the  DEIS. 
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Requests  for  the  above  described 
documents  and  all  comments  should  be 
'made  to: 

Joseph  A.  Uravitch,  Manager,  Great 
Lakes  and  South  Atlantic  Regions. 
Office  of  Ocean  and  Coastal  Resource 
Management  3300  Whitehaven  Street 
NW.,  Washington.  D.C.  20235.  202/ 
634-4124 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  December  7, 1984. 
Peter  L  TweMit, 

Director.  Office  of  Ocean  and  Coastal 
Resource  Management 

|FIt  Doc.  04-32448  FIM  tZ-12-M:  8:45  ami 
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Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service;  NOAA,  Commerce. 

The  Council's  Committee  on  the 
Function  of  Council  Entities  will 
convene  a  public  meeting  in  Portland, 
OR.  December  18, 1984.  to  continue 
review  of  the  composition,  role.   ■ 
procedures,  interactions,  and 
effectiveness  of  Council  advisory 
committees,  staff,  and  the  procedures  of 
the  Council  itself.  They  will  prepare  a 
report  of  findings  and  recommendations 
for  the  January  Council  meeting.  For 
further  information  contact  Joseph  C; 
Greenley,  Executive  Director,  Pacific 
Fishery  Management  Council,  526  SW.. 
Mill  Street  Portland.  OR  97201; 
telephone:  (503)  221-6352, 

Dated:  December  la  1984. 
Roland  Finch. 

Director,  Office  of  Fisheries  Management. 
National  Marine  Fisheries  Service. 

.  |FR  Doc.  84-32498  Filed  12-12-84:  8:45  am| 
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National  Technical  Information 
Service 

Government-Owned  inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 


sartment  of 

jx  1423.  Springfield. 


Licensing,  U.S.  D| 
Commerce.  P,( 
Virginia  22151 

Please  citeAhe  number  and  title  of 
inventions  of  interest, 
Douglas  |,  Caippion. 

Office  of  Fedeml  Patent  Licensing.  National 
Technical  Information  Service.  U.S. 
Department  of  Commerce. 

Department  of  Agriculture 

SN  6-236.084  (4.447,384) 
Preparation  of  a-Substituted  Acrylic 
Acids 
SN  6-311,702  (4.479.286) 
Apparatus  'To  Extract  Fine  Trash  and 
Dust  During  High-Velocity 
Discharging  of  Cotton  from  Opener 
Cleaner 
SN  6-327.296  (4.480.040) 
Sensitive  and  Rapid  Diagnosis  of 
Viroid  Disease  and  Viruses 
SN  6-333,945  (4,478,328) 

Automatic  Hide  Processing  Apparatus 
SN  6-370.020  (4,482.728) 
Polybutylbenzylphenols  and  Benzyl- 
3,4-Methylenedioxbenzene8  in 
Insect  Population  Control 
SN  6-382,903  (4,478,859) 
Method  of  Making  Stable  Emulsified 
Meat  Products  ' 

SN  6-^36,542  (4,477,389) 
Polyhalogenated  Phenyl  Isocyanate 
Synthesis  with  Excess  Phosgene 
and  Either  Triethylamine  or 
Tetramethylurea 
SN  6-509,091  (4,478,096) 

Shielded  Sniffing  Device 
SN  6-543,730  (4,478,728) 
Process  and  Compositions  for 
Preserving  Fresh  Hides  and  Skins 
SN  6-650.737 
Method  and  Apparatus  to  Control  Soil 
Moisture  Matric  Potential 

Department  of  Commerce 

SN  6-665,875 

Shale  Oil  Dearsenation  Process 
SN  6-666,594 

Phased  Antenna  Array  for  Wind 
Profiling  Applications 

Department  of  Health  and  Human 
Services 

SN  6-396.055  (4,476,870) 
Fiber  Optic  Po2  Probe 
SN  6-571.911 
Deoxyribonucleic  Acid  Molecules 
Useful  As  Probes  for  Detecting 
Deleterious  Genes  Incorporated  Into 
Chromosomal  DNA 
SN  6-574.173 
Pseudomonas  Exotoxin  Conjugate 
Immunotoxins 
SN  6-664.972 
Production  of  Human  T-Cell  Leukemia 
(Lymphotropic)  Retrovirus  (HTLV-I) 
Envelope  Protein  Fragments  in 
Baceteria  and  Use  In 


Seroepidemiological  Survey  of 
Human  Lymphoid  Malignancies 
SN  6-665.400 
Screening  Test  for  Reverse 
Transcriptase  Containing  Virus 

Department  of  the  Air  Force 

SN  6-171,913  (4.468.624) 
Programmable  Synchronous  Digital 
Delay  Line 
SN  6-260,878  (4.472,726) 

Two  Carrier  Dual  Injector  Apparatus 
SN  6-272.861  (4.465.392) 
Thermally  Isolated  Structural  Support 
Unk 
SN  6-289.660  (4.472.807) 

RF  Laser  Array  Driver  Apparatus  • 
SN  6-320393  (4,466,662) 

Powered  Articulated  Headrest  System 
SN  6-324,907  (4.472.679) 
Diagnostic  Apparatus  for  Radar  Pulse 
Repetition  Frequency  Control 
Circuit  Card 
SN  6-339,204  (4,467.429) 
Aircraft  Thrust  Control  Scheme  For 
terrain  Following  Systeip 
SN  6-343.041  (4,467.186) 

MVror  Actuator  Control  System 
SN  6^343,136  (4,472.356) 

Gas  Contamination  Detection  Device 
SN  d-353,981  (4,477.909) 
Unstable  Optical  Resonator  with 
Cancelling  Edge  Waves 
SN  9-353,983  (4,465,985) 

Hardware  Missile  Receiver  Coupler 
SN  6-368.787  (4,465.940) 

Elfectro-Optical  Target  Detection 
SN  e  -372,364  (4,479,222) 
Di  Tusion  Barrier  for  Long  Wavelength 
-aser  Diodes 
SN  f  -375,622  (4,465,332) 
H(  lographic  Directional  Coupler  for 
"iber  Optic  Systems 
SN  6-382,068(4,477.152) 
R(  duction  of  Signal  Modulation 
[paused  by  Polarization  in  Visible 
Dptical-Scanning  Systems 
SN  6-382,324(4,466,100) 
D(  Ita  Wing  Nozzle  Assembly  for 
i^hemical  Lasers 
SN  6  -394,945  (4.465,068) 
M  'tallic  Aid  and  Technique  in  Fitting 
I'oice  Prosthesis 
SN  6-403.214(4,469,961) 
Fa  5t  Switching  Driver  for  Inductive 
xiad.  Such  as  a  Phase  Shifter 
SN  e  -404.096  (4.477,814) 
Di  al  Mode  Radio  Frequency-Infrared 
frequency  System 
SN  6  -411.946  (4,471.683) 
V<  ice  Command  Weapons  Launching 
system 
SNe -413.297  (4,476.806) 
WBt  Film  Applicator 
SN  e  -418,867  (4,465.953) 

Ri  )pled-Field  Magnetron  Apparatus 
SN  e  -422,429  (4,465,372) 
Ti  rbulence  Measurement 
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Interferometer  Apparatus 
SN  6-431.435  (4,477.222) 
Mounting  Construction  For  Turbine 
Vane  Assembly 
SN  6-434,647  (4,471,623) 
Combustion  Chamber  Floatwall  Panel 
Attachment  Arrangement 
SN  6-441,814  (4,465.347) 

Helmet  Mounted  Telescope 
S.N  6-441,816  (4,465,988)  ^- 

Slow  Wave  Circuit  with  Sfeaped  -^ 
Dielectric  Substra^  * 

SN  6-449,922  (4,477,043) 

Biodynamic  Resistant  Control  Stick 
SN  6-459,159  (4.477,787) 
Dual  Mode  Directionally  Coupled 
Band  Reject  Filter  Apparatus 
SN  6-465,230  (4,465.250) 

Windblast  Leg  Protector  Assembly 
SN  6-469.369  (4,476,710) 
Detonation  Transfer  Evaluation 
Technique 
SN  6-475,665  (4,464,972) 
Lateral  Support  System  for  Cani^er- 
Launched  Missile 
SN  6-482,375  (4.477,024) 
Carbon/Carbon  Rocket  Motor  Exit 
Cone  Reinforcement 
SN  6-482,754  (4.476.718) 

Rain  Rate  Meter 
SN  6-486.598  (4,465,253) 

Flexible  Line  Support  Assembly 
SN  6-504,183  (4,464,702) 

EMI  Filler  Capacitor  Unit 
SN  6-^18,590  (4,476,161) 
Method  of  Producing  a  Buried  Long 
Period  Grating 
SN  6-533,276  (4.467,474) 
Halogen  Mass  Flow  Rate  Detection 
System 
SN  6-534,030  (4,476.337) 
Method  for  Introducing  Fluorine  Into 
an  Aromatic  Ring 
SN  6-629,865 
Battery  Control  and  Fault  Detection 
Method 
SN  6-640,624 

Matrix  Display  Simulation 
SN  6-640,902 
Tracking  Servo  Compensator  with 
Rate  Aiding 
SN  6-640,904 
Parallel  Processor  Configuration  for 
Adaptive  Antenna  Arrays 
SN  6-640.916 
Method  for  Making  Alloy  Additions  to 
Base  Metals  Having  Higher  Melting 
Points 
SN  6-643.139 
Buried  Junction  Enhanced  Schottky 
Barrier  Device 
SN  6-643,140 
Erosion-Resistant  Nosetip  . 
Construction  , 

SN  6-645.389 

Cryogenic  Glass-to-Metal  Seal 
SN  6-645.390 
Random  Pattern  Tracking 
Acceleration  Tolerance  Tester 


SN  6-645.468 
Low  Noise  Multiple  Crystal- 
Controlled  Oscillator 
SN  6-647.781 

Electromechanical  Switch 
SN  6-647.782 

c  Dynamic  Polymer  Pressure 
Transducer  with  Temperature 
Compensation 
SN  6-^49.565 
Bomb  and  Bomb  Liner 

Department  of  the  Army 

SN  6-248.622  (4,434,168) 
Narcotic  Antagonists  in  the  Therapy 
of  Shock 
SN  6-284,279  (4.368.194) 
Pharmacologically  Active  Amine 
Boranes 
SN  6-328.638  (4,431,807) 
4-Methyl-5-(Unsubstituted  and 
Substituted  Phenoxy)-6- 
(Aminoalkylamino)Quinolines 
SN  6-546,076  (4,473,496) 
Intramolecularly  Crosslinked 
Hemoglobin 
SN  6-637.250 
Vehicle-tp-Vehicle  Connection 
Mechanism 
SN  6-647,324 

Torque  Sensor 
SN  6-653,116 
High  Capacity  Inorganic  Oxyhalide 
Electrochemical  Cell 
SN  6-655,114 

Rechargeable  Lithium  Cell 
SN  6-664,267 
Microwave  Resonator  Using  Lateral 
Excitation  ' 

Department  of  the  Interior 

SN  6-574,499 
Formation  of  Tungsten  Monocarbide 
from  a  Molten  Tungstate  Halide 
Phase  By  Gas  Sparging 

Environmental  Protection  Agency 

SN  6-518,172  (4,479,877) 
Removal  of  Nitrate  From  Water 
Supplies  Using  a  Tributyl  Amine 
Strong  Banse  Anion  Exchange  Resin 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Withdrawal  of  Call  on  Category  352 
(Cotton  Underwear)  Produced  or 
Manufactured  In  the  Republic  of  Korea 

December  10, 1984. 

On  ]une  28, 1984  a  notice  was 
published  in  the  Federal  Register  (49  FR 
26623)  announcing  that,  on  June  5, 1984, 
the  Government  of  the  United  States 
had  requested  the  Government  of  the 


Republic  of  Korea  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  cotton  textile  products 
in  Category  352,  produced  or 
manufactured  in  the  Republic  of  Korea. 
The  purpose  of  this  notice  is  to 
announce  that  the  United  States 
Government  has  concluded  that  there  is 
no  need  to  maintain  this  limit  at  this 
time.  Should  it  become  necessary  to 
discuss  this  category  with  the 
Government  of  the  Republic  of  Korea  at 
a  later  date,  further  notice  may  be 
published  in  the  Federal  Register. 
Ronald  I.  L«Vin, 

Acting  Chairman.  Committep  for  the 
Implementation  of  Textile  Agreements. 
December  10. 1984. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC. 

Dear  Mr.  Commissioner:  This  letter  cancels 
and  supersedes  the  directive  of  October  1, 
1984  concerning  cotton  textile  products  in 
Category  352.  produced  or  manufactured  in 
Korea,  effective  on  December  17. 1984. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fails  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
•U.S.C.553. 

Sincerely. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

|FR  Doc.  84-32501  Filed  12-12-84:  8:4S  amj 
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Announcing  Import  Restraint  Limits 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Macau  Effective 
January  1, 1985^ 

December  10. 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1985.  For  further  information  contact 
Ross  Arnold.  International  Trade 
Specialist  (202)  377-4212. 

Background 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  29. 1983  and  January  9. 1984 
between  the  Governments  of  the  United 
States  and  Macau  provides  import  limits 
for,  among  other  categories.  Categories 
331,  333/334/335.  337.  338.  339.  340.  341. 
342.  345.  347/348.  350.  351.  359.  438.  445/ 
446,  631,  633/634/635.  638/639.  640.  641. 


r-. 
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645/646  and  647/648  during  the 
agreement  year  which  begins  on  January 
1, 1985  and  extends  through  December 
31, 1985.  The  agreement  also  contains  a 
consultation  mechanism  for  categories 
not  already  subject  to  limits  for  which 
levels  may  be  established  during  the 
agreement  year. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on. 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 

1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  and  November  9. 

1984  (49  FR  44782). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  a^greement.  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  10. 1984. 

Committee  for  the  implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC. 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854],  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15. 1977  and 
December  22, 1981:  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  December  29, 1983  and  )anuary 
9.  1984,  between  the  Governments  of  the 
United  States  and  Macau,  and  in  accordance 
with  the  provisions  in  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1, 
1985,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  io  the   . 
following  categories,  produced  or 
manufactured  in  Macau  and  exported  during 
1985,  in  excess  of  the  indicated  restraint 
limits: 


Calegocy 


M-mo 


331 - 

333/334/33S-. 


337.. 
338. 
339. 


!  200.000  dozen  pairs. 

]  118.436   doTWi   of   wtilch   not   more   Ih«n 
60.833  dozan  (hal  b«  m  category  333/ 
335. 
26.000  donn 
155.387  dozen. 
661.136  dozen 


340 148.948  dozen. 

341 96.069  dozen. 

342 39.326  dozen. 

345 19.022  dozen 

347 '348 354.768  dozen 


350 
35  J.. 
359 


13.725  dozaa 
13  462  dozon. 
152.174  poundt 


Category 

12.W0-  faa^aeil  tntt 

438 

445/446 ...._ 

631 

6.667  tfooan. 
71.378  dozen. 

633/634/635  .. 
638/639 

248,416  doaan. 

12.765.443  aquare  ywik  aqulKilent 

640 

53.951  dozen. 

641 „ 

645/S46 

80.296  dona 

134.347  dozen. 

647/648  

271,022  dozen. 

In  carrying  out  this  directive,  entries  of 
cotton,  wool  and  man-made  fiber  textiles  and 
textile  products  in  the  foregoing  categories, 
except  Categories  331,  337,  342,  350,  351,  359, 
438,  and  631.  produced  or  manufactured  in        ; 
Macau,  which  have  been  exported  to  the 
United  States  on  and  aftei    anuary  1. 1984 
and  extending  through  December  31, 1984. 
shall,  to  the  extent  of  any  unfilled  balances, 
be  charged  against  the  restraint  limits 
established  for  such  goods  during  that 
twelve-month  period.  In  the  event  the 
restraint  limits  established  for  that  period 
have  been  exhausted  by  previous  entries, 
such  goods  shall  be  subject  to  the  levels  set 
forth  in  this  letter.  Textile  products  in 
Categories  331,  337.  342.  350,  351,  359,  438  and 
631  which  have  been  exported  before  Januai^ 
1, 1985  shall  not  be  subject  to  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 
December  29, 1983  and  January  9, 1984,  which 
provide,  in  part,  that:  (1)  Within  the  aggregate 
and  applicable  group  limits.  Specific  limits 
may  be  exceeded  by  designated  percentages: 
(2)  these  same  limits  may  be  increased  for 
carryforward  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement.  Any 
appropriate  adjustments  under  the  provisions 
of  the  bilateral  agreement,  referred  to  above, 
will  be  made  to  you  by  letter. 

A  description  of  the  textile  categories  on 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7, 1963  (48  FR 
15175).  May  3, 1983  (48  FR  19924).  December 
14. 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397),  June  28. 
1984  (49  FR  26622),  July  16. 1984  (49  FR  28754). 
aiTd  Novemben9, 1984  (49  FR  44782). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553.  . 

Sincerely,  tj 

Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements 

|FR  Doc.  84-31502  Filed  12-12-84:  8:48  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chiciigo  Board  of  Trade  ConfwnodHy 
Index  Futures  Contract 

AOENf  y:  Commodity  Futures  Trading 
Comiiiission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract. 


injc 


^RY:  The  Chicago  Board  of  Trade 
)T')  has  applied  for  designation  as 
^ract  market  in  the  CBOT 
uodity  Index,  The  Commodity 
>8  Trading  Commission 
("Coifimission")  has  determined  that  the 
termd  and  conditions  of  the  proposed 
futures  contract  are  of  major  economic 
signilcance  and  that,  accordingly, 
making  available  the  proposed  contract 
for  pi^blic  inspection  and  comment  is  in 
the  public  interests,  will  assist  the 
Commission  in  considering  the  views  o{, 
interested  persons,  and  is  consistent 
with  [he  purposes  of  the  Commodity 
Exchange  Act. 

OATEl  Comments  ijust  be  received  on  or 
beforte  February  11, 1985. 

ADDRESS:  Interested  persons  should 
subni  it  their  views  and  comments  to 
Jean  \.  Webb,  Secretary.  Commodity 
Futui  es  Trading  Commission.  2033  K 

Streejl,  NW.,  Washington,  D.C.  20581. 
Refenence  should  be  made  to  the  CBOT 
Comi  nodity  Index. 


lIuRTHER  INFORMATION  CONTACT: 

Shilts,  Division  of  Economic 
is,  Commodity  Futures  Trading 
ission.  2033  K  Street.  NW.. 

D.C.  20581.  (202)  254-7303. 
copy  of  the  terms  and  conditions  of 
p-oposed  CBOT  Commodity  Index 
8  contract  will  be  available  for 
at  the  Office  of  the 
Commodity  Futures  Trading 
ission.  2033  K  Street.  NW.. 
ington.  D.C.  20581.  Copies  of  the 
and  conditions  can  be  obtained 

the  Office  of  the  Secretariat  by 
at  the  above  address  or  by  phone 
■y]  254-6314. 

materials  submitted  by  the 
in  support  of  its  application  for 

market  designation  may  be 
ble  upon  request  pursuant  to  the 
of  Information  Act  (5  U.S.C. 
552)  tnd  the  Commission's  regulations 
therf  under  (17  CFR  Part  145  (1983). 
exce  3t  to  the  extent  that  they  are 
entit  ed  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9.  Requests 
for  c  )pies  of  such  materials  should  be 
madi!  to  the  FOI.  Privacy  and  Sunshine 
Acts  Compliance  Staff  of  the  Office  of 
the  S  ecretariat  at  the  Commission's 
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headquarters  in  accordance  with  17  CFR 
145.7  and  145.a 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CBOT  in 
support  of  its  application  should  send 
such  coBiments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  D.C.  20581.  by  February  11. 
1985. 

Issued  in  Washington,  D.C.  on  December  7. 
1984. 

lean  A.  Webb. 

Secretary  to  the  Commission. 

[FK.  Doc.  a4-32«63  Filed  12-12-««:  B:4S  pm| 
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New  York  Mercantile  Exchange; 
Proposed  Amendment  Relating  to  the 
New  York  Hartior  Leaded  Regular 
Gasoline  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  proposed  contract 

market  rule  change. 

summary:  The  New  York  Mercantile 
Exchange  ("NYMEX"  or  "Exchange") 
has  submitted  a  proposal  to  amend  Rule 
190.03(B).  Grade  and  Quality 
Specifications,  of  its  New  York  Harbor 
leaded  regular  gasohne  futures  contract. 
The  Commodity  Futures  Trading 
Commission  ("Conmiission")  has 
d^ermined  that  the  proposal  is  of  major 
economic  significance  and  that, 
accordingly,  publication  of  that  proposal 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comment  should  be  received  on 
or  before  January  14. 1985. 
AOORCSS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW.,  Washington.  D.C.  20581. 
Reference  should  be  made  to  the  New 
York  Mercantile  Exchange.  Rule 
190.03(B). 

SUPPLEMENTARY  INFORMATION: 

Currently,  Rule  190.03(B)  permits 
Colonial  Pipeline  Company  Grades  35. 
37  and  38  to  be  delivered  on  the  New 
York  Harbor  leaded  regular  gasoline 
futures  contract.  The  NYMEX  is 
proposing  to  delete  reference  to  Grade 
37  in  the  rule  so  that  this  grade  of 
gasoline  would  no  longer  be  a 
deliverable  grade  on  the  leaded  regular 
contract. 


The  NYMEX  states  that  Colonial 
Grade  37  may  contain  the  blending 
component  tertiary  butyl  alcohol 
("TBA").  The  Exchange  submits  that 
because  gasoline  containing  TBA  is  not 
acceptable  to  many  firms  within  the  oil 
industry,  cash  market  participants  have 
indicated  that  they  are  reluctant  to  take 
delivery  of  Grade  37  through  the  futures 
market  because  they  cannot  readily 
resell  gasoline  containing  TBA  in  the 
cash  market.  Based  on  interviews  with 
industry  representatives,  the  NYMEX 
maintains  that  many  oil  companies  do 
not  particpate  in  the  futures  market 
because  of  the  possibility  of  receiving 
delivery  of  gasoline  containing  TBA. 

The  Exchange  believes  that  the 
deletion  of  Grade  37  from  the  New  York 
Harbor  gasoline  contract  would  not 
have  a  signifioant  impact  on  deliverable 
supplies  of  leaded  regular  gasoline.  The 
Exchange  states  that  Grade  37  makes  up 
less  than  5%  of  total  gas  shipments  on 
the  Colonial  sy^m  and  that  Colonial 
shipments  of  gasoline  make  up  less  that 
20%  of  total  deviverable  supplies  in  New 
York  Harbor. 

The  Exchange  intends  to  implement 
the  proposed  amendment  to  Rule 
190.03(B)  immediately  after  Commission 
approval  for  existing  contract  months  as 
well  as  all  contract  months 
subsequently  listed  by  the  Exchange. 

FOR  FURTHER  INFORMATION  CONTACT. 

Richard  Shilts,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW., 
Washington.  D.C.  (202)  254-7303. 

In  accordance  with  section  5a(12)  of 
the  Commodity  Exchange  Act.  7  U.S.C. 
7a(12)  (1982),  the  Commission  has 
determined  that  the  proposal  submitted 
by  the  NYMEX  concerning  its  New  York 
Harbor  leaded  regular  gasoline  futures 
contract  is  of  major  economic 
significance  because  of  the  Exchange's 
intention  to  apply  the  amendment  to 
existing  contracts.  Accordingly,  the 
NYMEX's  proposal  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  D.C.  20581.  Copies  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  (202)  254-6314. 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  proposed  rule 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulation  thereunder  (17  CFR  Part  145 
(1983)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
J>rivacy  and  Sunshine  Acts  Compliance 


Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendment  should  send  such 
comments  to  Jean  A.  Webb,  Secretary. 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington.  D.C.  25081,  by  January  14, 
1984. 

Issued  in  Washington,  D.C.  on  December  7, 
1984. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Department  of  Defense  Joint  Study 
Group  on  Religious  Matters 

Pursuant  to  section  554  of  the 
Department  of  Defense  Authorization 
Act,  1985,  Pub.  L  No.  98525,  the 
Secretary  of  Defense  has  formed  a  study 
group  "to  examine  ways  to  minimize  the 
potential  conflict  between  the  interests 
of  members  of  the  Armed  Forces  in 
abiding  by  their  religious  tenets  and  the 
military  interest  in  maintaining 
discipline."  The  study  group,  called  the 
Department  of  Defense  Joint  Study 
Group  on  Religious  Matters,"  has  been 
directed  to  "address  the  issues  of 
compliance  with  and  modifications  of 
uniform  regulations,  dietary  restrictions, 
sabbath  observance,  and  facial  and 
body  hair  length  practices."  The  Joint 
Study  Group  will  consider  the  views  of  a 
broad  spectrum  of  religious 
organizations  and  specialists  outside  the 
government  pertaining  to  the  subject  of 
its  study.  Interested  organizations  or 
persons  wishing  to  have  their  views 
considered  by  the  Joint  Study  Group 
should  submit  them  in  writing  to  the 
Croup  by  January  15. 1985,  so  they  can 
be  incorporated  in  the  study. 

For  further  information,  contact  Lt 
Colonel  David  P.  Rogers.  Office  of  the 
Deputy  Chief  of  Staff  for  Personnel, 
Department  of  the  Air  Force, 
Washington,  DC,  20330,  telephone  (202) 
697-901Z 

NoriU  C.  Koritko, 

Air  Force  Federal  Register  Liaison  Officer. 
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Corps  of  Engineers;  Department  of 
the  Army 

intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Control  of  Hydrilla  in  the 
Potomac  River 

agency:  U.S.  Army  Corps  of  Engineers. 
DOD.  Baltimore  District. 
action:  Notice  of  intent  to  prepare  a 
DEIS. 

summary:  1.  Proposed  Action:  The  U.S. 
Army  Corps  of  Engineers  is  authorized 
by  the  continuing  authority  of  section 
302  of  the  Rivers  and  Harbors  Act  of 
1965  to  provide  for  control  of  obnoxious 
aquatic  plant  growths  from  the 
navigable  waters,  tributaries,  streams, 
connecting  channels,  and  other  allied 
waters  of  the  United  States.  One  aquatic 
plant  w.hich  has  been  found  in  the 
Potomac  River  and  has  started  to 
become  a  problem  in  some  areas  is 
hydrilla  (Hydrilla  Verticillata). 

Hydrilla  was  first  discovered  in 
Florida  in  1960  and  was  apparently 
introduced  from  the  Middle  East  with 
the  aquarium  trade.  Since  1960,  it  has 
spread  rapidly  across  North  America 
and  has  reached  problem  levels  in  most' 
water  bodies  where  it  has  become 
established.  It  has  broad  ecological 
variability  and  can  withstand  wide 
variations  in  pH,  alkalinity,  and  nutrient 
levels.  Its  salinity  limit  is  about  12  to  15 
parts  per  thousand.  Hydrilla  has  a  very 
efficient  means  of  propagation  and 
reproduces  in  several  different  ways. 
The  Potomac  variety  of  hydrilla  is 
monoecious  which  means  it  has  the 
ability  to  produce  seeds  from  a  single 
plant.  This  characteristic  makes  it 
particularly  viable  and  productive. 

The  proposed  action  is  to  provide, 
where  justifiable,  access  to  navigable 
waters  of  the  Potomac  River  from 
publicly  available  areas  heavily  infested 
with  hydrilla  and/or  other  aquatic  plant 
growths.  ALlhough  hydrilla  infestations 
have  been  noted  in  areas  outside  of  the 
Potomac  River  (i.e.,  lakes,  other  rivers, 
and  the  Chesapeake  Bay],  the  study  will 
concentrate  on  the  Potomac  River 
between  Chain  Bridge  in  Washington, 
D.C,  to  the  Route  301  Bridge  in 
Maryland. 

2.  Alternatives:  The  alternatives  to  be 
analyzed  include  various  methods  to 
control  excessive  aquatic  plant  growths 
as  well  as  no  action.  This  will  include 
biological,  mechanical,  and  chemical 
control  methods. 

3.  Scoping  Process: 

a.  A  reconnaissance  study  was 
initiated  as*^  result  of  a  request  by  the 
State  of  Maryland,  Department  of 
Natural  Resources,  in  June  1964.  Both 


the  State  of  Maryland  and  the 
Commonwealth  of  Virginia  made  formal 
application  to  the  Corps  for  assistance 
in  developing  a  hydrilla  management 
and  control  program.  Local  public 
meetings  have  been  held  at  various 
locations  during  the  summer  and  fall  of 
1984  and  presentations  will  continue  to 
be  given  at  local  requests.  In  addition, 
local  interests  will  continue  to  be 
solicited  for  their  input  during  the  course 
of  the  study. 

b.  The  significant  issues  to  be 
addressed  in  the  DEIS  are  (1)  the 
environmental  analysis  of  all  potential 
control  methods  and  (2)  the  selection  of 
the  plan  which  is  the  most  acceptable 
based  on  environmental,  economic,  and 
social  considerations. 

c.  A  Research  and  Development  (R&D) 
Program  headed  by  the  Corps  of 
Engineers'  Waterways  Experiment 
Station  is  currently  underway  to  provide 
technical  data  needed  to  support 
preparation  of  the  DEIS-  Several 
agencies  are  assisting  in  Ihe  R&D  effort 
including  but  not  limited  to  the 
following.  The  U.S.  Geological  Survey 
and  the  Northern  Virginia  Cx)mmunity 
College  are  conducting  studies  of  the 
extent  of  infestations  in  the  Potomac 
and  some  limited  competition  between 
plant  species.  The  U.S.  Department  of  • 
Agriculture  is  conducting  studies  on 
growth,  susceptability  to  chemicals,  and 
competition.  Other  environmental 
studies  may  be  identified  during  the 
study. 

d.  Coordination  among  appropriate 
Federal,  state,  and  local  agencies,  as    ;-. 
well  as  the  public,  will  continue  as  part 
of  the  public  involvement  process  to 
insure  compliance  with  applicable 
Federal  and  state  environmental 
statutes. 

4.  Scoping  Meeting:  In  view  of  the 
broad  exposure  the  project  has  received 
and  the  familiarity  with  the  project  by 
local  and  Federal  agencies,  and 
coordination  that  has  taken  place  to 
date,  no  additional  scoping  meetings  are 
planned.  Any  additional  comments 
concerning  this  project  are  welcomed 
and  should  be  provided  to  the  Baltimore 

•  District.  Corps  of  Engineers. 

5.  The  DEIS  is  scheduled  for  filing 
with  the  U.S.  Environmental  Protection 
Agency  and  issuance  to  the  public  in 
November  1985. 

ADDRESS:  Questions  or  comments 
concerning  the  proposed  action  and/or 
the  DEIS  should^e directed  to  Mr. 
Robert  Pace,  U.S.  Army  Corps  of 
Engineers.  NABPL-U,  P.O.  Box  1715, 
Baltimore.  Maryland  21203-1715. 


TeleAone  FTS  922-4710.  commercial 
(301)p62-4710. 
Dat(  :d:  November  30. 1984. 
W.  Walsh.  |r-. 

Colon  il,  Coips  of  Engineers,  District 
Engini  "er. 
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Envir  onmental  Impact;  Lower  San    . 
Joaq  Jin  Rh^er  and  TrilMJtaries,  CA; 
Intsfl  t 

Thi  I  notice  published  as  49  FR  20052. 
Frida  ^  May  11. 1984  is  modified  as 
follow  rs. 

Coi  istruction  of  one  segment  of  the 
overt  11  project  will  be  initiated  In  the 
fall,  b  '  1984.  Due  to  the  emergency  nature 
of  this  work,  the  requirements  of  the 
Natidnal  Environmental  Policy  Act  have 
been  [waived  pursuant  to  40  CFR  1506.11 
and  33  CFR  230.8. 

Eniergency  action  is  being  taken  \<l 
remove  700,000  cubic  yards  of  sediment 
from  the  Eastside  Bypass.  The  bypass  is 
an.  existing  feature  of  the  Lower  San 
Joaquin  River  and  Tributaries, 
Califbmia,  project.  The  bypass  is 
located  in  Merced  County.  Removal  of 
the  sediment  is  needed  to  restore 
channel  capacity  and  avoid  potential 
levea  failure  which  would  cause 
widespread  damage  during  the  coming 
flood  season.  Mitigation  to  avoid  losses 
to  fism  and  wildlife  resources  has  been 
inclu  ied  in  the  work.  An  environmental 
anal;  sis  has  been  prepared  to  assist  in 
the  energency  work.  This  has  been 
coordinated  with  state  and  Federal  fish 
and  wildhfe  agencies,  and  copies  are 
avail  able  to  others  interested  in  the 
work. 

Al  other  provisions  of  the  earlier 
notice  describing  intent  to  prepare  a 
draft  environmental  impact  statement 
(DEI))  remain  unchanged.  The  DEIS 
prep  ired  will  describe  the  remaining 
worl  to  be  accomplished  and  its 
impacts.  Further  information  may  be 
obta  ned  by  writing  Sacramento  District. 
Corps  of  Engineers,  650  Capitol  Mall. 
Sacr  imento,  California  95814  or  calling 
Mr.  Mike  Welsh,  Environmental 
Planning  Section  (916)  440-2456.  (FTS) 
448-:  1456. 


Do; 


Da  ed:  October  2, 1984. 
3.  Roach  n, 

of  the  Army.  Liaison  Officer  with 
Fi'derai  Register. 


John 

Department  < 
the 

IFK 
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Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Eaal  Hololu 
Improvements  Study 

agency:  Honolulu  District.  US  Army 
Corps  of  Engineers,  DOD. 
ACTION:  Notice  of  intent  to  prepare  draft 
environmental  impact  statement. 

SmmARY:  l.  The  US  Army  Engineer 
District  Hoooluki.  is  studying  the 
feasibility  of  constructing  a  protected 
launch  ramp  on  the  3outh  East  coast  of 
the  island  of  Molokai. 

2.  The  study  is  investigating  the 
possibility  of  siting  the  protected  ramp 
at  one  of  five  locations  along  the  East 
Molokai  Coastline. 

3.  The  Corps  held  a  workshop  in 
March  1984  and  has  scheduled  another 
public  meeting  in  January  1985.  Local 
interest  groups,  private  organizations 
and  parties,  and  Federal,  State  and 
County  of  Maui  agencies  will  again  be 
contacted  during  the  course  of  the  study. 
At  this  time,  the  DEIS  will  address  the 
effects  of  the  harbor  on  fish  and  wildlife 
resources,  historic  sites,  water 
resources,  parks  and  social 
considerations  identified  by  local 
residents  at  the  public  workshops.  The 
US  Fish  and  Wildlife  Service  wiU 
provide  their  opinion  of  the  project 
effects  on  fish  and  wildlife  resources  for 
inclusion  in  the  DEIS.  Consultation  with 
the  US  Advisory  Council  on  Mistoric 
Preservation.  National  Park  Service. 
State  Historic  Preservation  Officer. 
State  Department  of  Health.  US 
Environmental  Protection  Agency. 
National  Marine  Fisheries  Service,  will 
be  completed  during  the  study  as 
appropriate. 

4.  A  scoping  meeting  is  not  planned  at^ 
this  time. 

5.  The  DEIS  will  be  made  available  for 
pubhc  review  about  March  1985. 
AOOness:  Questions  about  the  proposed 
action  and  DEIS  can  be  answered  by: 
Mr.  Kevin  Cook.  Project  Manager.  US 
Army  Engineer  District  Honolulu. 
Building  T-1.  Fort  Shafter.  HI  96858- 
5440.  Telephone:  (808)  438-1307. 

Dated:  December  la  1984. 
foiin  a  Roach,  n. 

Deportment  of  the  Army  Liaison  Officer  with 
the  Federal  Register. 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 


ACTION:  Notice  of  Proposed  Information 
Coiiection  Requests. 

SUMMAHY:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  198a 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
14.1985. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer.  Department  of 
Education.  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW..  Room 
3208,  New  Executive  Office  Building. 
Washington.  D.C.  20503.  Requests  for 
copies  of  the  proposed  information 
collectiofl  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
Room  4074,  Switzer  Building. 
Washington.  DC.  20202. 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  B.  Webster  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(QMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/ or  (7) 
Recordkeeping  burden:  and  (8)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  December  10, 1964. 
tind«  M.  Comtra, 
Deputy  Under  Secretary  for  Maj}agement. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review  Requested:  New 


Title:  Fast  Response  Survey  System 

Survey  of  School  Discipline  Policies 

and  Practices 
Agency  Form  Number  ED  2379-21 
Frequency:  Non-Recurring 
Affected  Public:  State  or  Local 

Governments:  Non-Profit  Institutions 
Reporting  Burden:  Responses:  900: 

Burden  Hours:  450 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  Requested  by  the  National 
Institute  of  Education,  this  survey  seeks 
to  obtain  nationally  representative 
information  on  discipline  policies  and 
practices  in  the  public  school,  and  on 
the  obstacles  to  discipline  faced  by 
school  administrators.  The  findings  of 
the  survey  will  be  used  to  inform  policy 
makers  on  how  school  administrators 
perceive  their  disciplinary  procedures  to 
actually  help  or  hinder  educational 
order  and  discipline  in  schools. 
Type  of  Review  Requested:  New 
Title:  National  Assessment  of 

Educational'Progress  1985 — Field  Test 

of  the  Special  Probe  of  the 

Educational  Progress  of  Language 

Minority  Students 
Agency  Form  Number:  ED  2371 
Frequency:  Non-Recurring 
Affected  Public:  Individual  or 

Households;  State  or  Local 

Governments 
Reporting  Burden:  Responses:  680; 

Burden  Hours:  335 
Recordkeeping  Burden:  Recordkeepers: 

0:  Burden  Hours:  0 

Abstract:  Congress  mandated  the 
NAEP  survey.  This  field  test  survey 
concerns  coiiection  of  data  for  the  NAEP 
1985-86  Special  Probe  of  the  Educational 
Progress  of  language  minority  students. 
Information  will  be  collected  from 
children  (Age  9/Crade  3;  Age  13/Grade 
7  and  Age  17/Grade  11)  from  homes 
where  a  language  other  than  English  is 
spoken;  their  teachers;  and  their 
principj^s. 

Office  of  Intergovernmental  and 
Interagency  Affairs 

Type  of  Review  Requested:  New 
Title:  Application  for  Waiver  of  the 

Two- Year  Foreign  Residence 

Requirement  of  the  Exchange  Visitor 

Program 
Agency  Form  Number  L60-2P 
Frequency:  On  Occasion 
Affected  Public:  Non-Profit  Institutions; 

Educational  Institutions:  Corporations 
Reporting  Burden:  Responses:  35;  Burden 

Hours:  17.5 
Recordkeeping  Burden:  Recordkeeperr 

0:  Burden  Hours:  0 

Abstract:  Applications  for  waiver  of 
the  requirement  of  two  year  foreign 
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residence  are  submitted  by  the 
institution  or  organization  employing,  the 
exchange  visitor.  The  requested 
information  on  the  application  is 
essential  for  the  Exchange  Visitor 
Waiver  Review  Board  to  reach  its 
decision  on  whether  to  recommend  the 
requested  waiver. 

Office  of  Intergovernmental  and 
Interagency  Affairs 

Type  of  Review  Requested:  New 
Title:  Presidential  Academic  Fitness 

Award  (PAFA)  School  Participation 

Order  Form 
Agency  Form  Number  L60-1P 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments;  Non-Profit  Institutions 
Reporting  Burden;  Responses:  50.000: 

Burden  Hours:  25.000 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  This  form  will  be  sent  to  all 
schools,  public  and  private,  grades  K-12. 
Schools  that  wish  to  participate  in  the 
Presidential  Academic  Fitness  Award 
(PAFA)  will  return  the  form,  confirming 
their  address  and  other  preprinted  data 
from  the  NCES  school  universe  tape, 
and  indicate  on  the  form  the  number  of 
awards  needed  by  exit  grade  at  the 
school. 

int  Uoc.  B4-32483  Filed  12-12-M: «  4S  am) 
BILUNO  COOE  4000-01-M 


Office  for  avil  Rights 

Final  Annual  Operating  Plan  for  Fiscal 
Year  1985 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  Final  Annual 
Operating  Plan  for  Fiscal  Year  1985. 

SUMMARY:  The  Secretary  issues  the 
Fiscal  Year  1985  Annual  Operating  Plan 
(AOP)  for  the  Office  for  Civil  Rights 
(OCR).  The  AOP  describes  the  activities 
that  OCR  plans  to  conduct  in  FY  1985 
with  respect  to  compliance  and 
enforcement,  technical  assistance,  and 
program  management. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Tate.  Director  of  the  Operations 
Support  Service,  Office  for  Civil  Rights, 
U.S.  Department  of  Education.  400 
Maryland  Avenue,  SW.,  (Room  5074, 
Switzer  Building),  Washington.  D.C. 
20202.  Telephone:  (202)  732-1479. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  FY  1985  Annual  Operating 
Plan  for  the  Office  for  Civil  Rights  was 
published  in  the  Federal  Register  on  July 
27. 1984  (49  FR  30224-30227).  with  an 
invitation  to  comment.  A  summary  of 
the  comments  received  and  the 


Secretary's  responses  to  those 
comments  is  included  below. 

Summary  of  Comments  and  Responses 

Comment:  The  proposed  plan  is 
missing  information  on  such  things  as 
staffing  and  budget  levels,  numerical 
projections  on  the  allocation  of 
resources  to  specific  activities  and 
criteria  used  to  evaluate  regional  and 
national  performance. 

Response:  A  change  is  made.  The  Plan 
now  indicates  that  the  proposed 
activities  are  consistent  with  the 
appropriations  authorized  by  the 
Congress  and  approved  by  the 
President. 

However,  no  specific  projections  of 
resources  to  be  allocated  to  particular 
activities  have  been  added.  In  the  Plans 
prior  to  FY  1983,  OCR  included 
projections  of  investigative  staff  time 
that  proved  inaccurate  in  forecasting  the 
actual  use  of  resources.  It  was 
concluded  that  unpredictable  factors, 
such  as  court  decisions  and  public 
awareness,  have  such  an  impact  on  the 
size  and  nature  of  OCR's  workload  that 
national  projections  of  staff  time  to  * 
accomplish  specific  activities  did  not 
prove  to  be  useful.  For  example,  a 
revised  order  was  issued  on  March  11. 
1983  in  Adams  v.  Bell  Civil  Action  No. 
3095-70  (D.D.C.  March  11. 1983).  The 
terms  of  the  revised  order  had  a 
significant  impact  on  OCR's  activities 
during  FY  1983  and  FY  1984.  On 
September  14. 1984,  that  order  was 
vacated  by  the  Court  of  Appeals  for  the 
District  of  Columbia  and  remanded  to 
the  District  Court  to  determine  whether' 
any  of  the  plaintiffs  has  standing  and 
whether  there  continues  to  be  a  case  or 
controversy  between  the  particular 
plaintiffs  and  the  government.  Adams  v. 
Bell,  Civil  Action  No.  83-1590  (D.C. 
Circuit.  September  14. 1984).  The 
outcome  of  this  litigation  may  have  a 
significant  impact  on  OCR's  activities. 

With  respect  to  evaluation  of  regional 
and  national  performance,  a  number  of 
mechanisms  exist.  Included  in  these 
mechanisms  are  OCR's  Management-by- 
Objectives  system,  which  is  based  on 
goals  set  forth  by  the  Assistant 
Secretary  and  the  Secretary,  OCR's 
Quality  Assurance  process,  and  regular 
management  evaluations  of  workloads 
and  case  processing  efficiency.  To 
articulate  the  specific  components  of    . 
any  one  or  all  of  these  program  and 
management  evaluation  mechanisms 
would  be  inappropriate  for  the  content 
of  an  annual  operating  plan. 

Comment:  The  AOP  states  that  there 
are  4  miUion  handicapped  students:  the 
commenter  believes  that  the  correct 
number  is  higher. 


Response:  A  change  is  made.  OCR 
requested  updated  figures  from  the 
Department's  National  Center  for 
Education  Statistics  on  the 
approximately  number  of  institutions 
covered  and  persons  protected  by  the 
civil  rights  authorities  for  which  OCR  is 
respoi^ible.  These  figures,  which  are 
based,on  1980  data  (the  most  recent 
available),  show  that  while  the  number 
of  har  dicapped  students  remains 
approjcimately  4  million,  the 
approkimate  numbers  of  minority  group 
members  and  women,  as  well  as  local 
education  agencies  and  colleges  and 
univei  sities,  have  changed.  "These 
chang  Bs  are  reflected  in  the  final  AOP. 

Cor.  iment:  In  the  absence  of 
under  ying  regional  annual  operating 
plans,  the  regional  focus  in  the  proposed 
plan  i  idicates  that  no  national  policy 
choici  8  are  being  made  with  respect  to 
select  ion  of  compliance  reviews  or 
problitms  requiring  training  and/or 
techn  cal  assistance. 

Rei  ponse:  No  change  is  made.  While 
the  re  gional  offices  participate  in 
plann  ing  for  OCR's  compliance, 
enfor  ;ement  and  technical  assistance 
activilies,  and  are  the  focal  point  for 
impletnentation  of  these  activities,  the 
Assistant  Secretary  establishes  national 
policy  and  program  goals,  direction, 
consistency  and  control. 

Coinment.  The  final  AOP  should  note 
and  specify  the  pending  court  decisions, 
legislation  and  regulatory  policy  that 
could  result  in  major  program  changes. 

Response:  A  change  is  made.  The 
AOP  does  not  describe  activities  that 
areefitirely  beyond  OCR's  control. 
Therefore,  the  AOP  excludes 
consiperation  of  possible  judicial 
decisions  or  legislative  changes. 
Howf  ver.  OCR  has  listed  pending 
regulatory  changes  planned  for  FY  1985 
unde  •  the  Program  Management 
Acti\  ities  section  of  the  AOP. 

Co  vment-  The  proposed  AOP 
contains  the  aimouncement  of  a 
techrtique  that  was  not  described  in  the 
1984  AOP.  and  appears  to  be  a  new 
practice:  the  pre-letter  of  findings  (pre- 
LOG  settlement.  This  appears  to  differ 
from  the  pre-determination  settlement 
described  in  last  year's  AOP  in  that  the 
pre-1  OF  letter  is  added  to  the  document 
packige  created  by  the  investigation  of 
a  coiiplaint  or  compliance  review.  The 
pre-LOF  letter  could  significantly 
interfere  with  the  ability  of  advocacy 
organizations  to  monitor  enforcement 
unless  the  pre-LOF  is  also  made 
available  to  members  of  the  public 
pursuant  to  the  Freedom  of  Information 
Act.  it  is  also  unclear  from  the  proposed 
AOr  whether  a  pre-LOF  hetter  will  be 
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issued  in  at!  or  onfy  a  subset  of  all 
complaints  and  compliance  reviews. 

Response:  No  change  is  made.  The 
pre-LOF  settlement  technique  described 
in  the  proposed  FY  1985  AOP  is  the 
same  as  the  pre-determination 
settlement  initiative  described  in  the  FV 
1984  AOP.  The  terminology  for  this 
technique  was  chan^ied  because  it  could 
have  been  confused  with  pre- 
determination administrative  closures, 
which  are  cases  that  are  closed  for  such 
reasons  as  a  complainant's  refusal  to 
cooperate  with  OCR  in  the  investigation, 
inability  to  locate  the  complainant  or 
death  of  the  complainant.  There  is  no 
separate  pre-LOF  letter.  In  an  effort  to 
encourage  voluntary  compliance,  OCR 
reviews  wnth  recipients  its  Findings  on 
each  issue  raised  by  a  complaint  or 
compliance  review  and.  if  areas  of 
noncompliance  are  resolved,  the 
resulting  LOF  cites  the  basis  for  the 
violatioa  finding  and  the  remedy 
adopted  by  the  recipient  The  LOF  is 
available  under  the  Freedom  of 
Information  Act 

Comment  With  respect  to  early 
complaint  resolution  [ECR)  and  pre-LOF 
settlement  techniques,  complainants 
should  be  involved  in  the  process  of 
selecting  the  resolution  strategy. 
Detailed  remedial  plans  should 
accompany  both  ECR  and  pre-LOF 
settlement  activities. 

Response:  No  change  is  made.  The 
ECR  process,  in  which  OCR  staff 
facilities  prompt  resolution  of  a 
complaini  before  conducting  a  formal 
investigation,  is  offered  in 
approximately  12  percent  of  complaints 
as  a  strictly  voluntary  process  between 
the  parties  to  the  complaint.  If  resolution 
between  the  complainant  and  the 
recipient  is  not  achieved  within  the 
prescribed  time  frames.  OCR  conducts 
an  investigation.  OCR  complaints  that 
are  resolved  through  the  ECR  process 
are  closed  only  when  the  complainant 
and  the  reci^nt  have  agreed  to  the 
resolution. 

In  those  cases  where  pre-LOF 
negotiations  are  successful,  the  LOF  that 
is  subsequently  issued  details  the 
violation  and  the  necessary  corrective 
action.  If  the  corrective  action  requires 
futiire  action  on  the  part  of  the  recipient, 
a  remedial  action  plan  is  part  of  the 
LOF.  The  implementation  of  the 
remedial  plan  is  monitored  by  OCR. 

Comment:  The  AOP  should  indicate 
current  and  expected  trends  in 
complaint  receipts  and  closures  and 
ECR  settlements,  general  expectations 
for  the  complaint  workload,  and 
comparative  data  from  previous  fiscal 
years. 

Response:  No  change  is  made.  OCR 
expects  no  significant  change  in  the  rate 


of  complaint  receipts  or  closures,  which 
have  been  consistent  over  the  past  three 
years.  A  review  of  OCR's  Annual 
Operating  Plans  published  over  the  last 
three  years  show  receipts  and  closures 
as  follows. 
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OCR  cannot  anticipate  the  nature  of 
complaint  receipts  and  whether  they 
will  be  amenable  to  ECR. 

CommenL  The  AOP  should  indicate 
current  and  expected  trends  in  the 
number  and  focus  of  compliance 
reviews,  including  comparative  data 
from  previous  fiscal  years  and 
expectations  for  FY  1985.  The  published 
data  in  the  proposed  AOP  suggest  a 
marked  shift  in  emphasis  from 
postsecondary  to  elementary  and 
secondary  education  reviews. 

Response:  No  change  is  made.  A 
review  of  OCR's  Annual  Operating 
Plans  published  over  the  last  three  years 
shows  the  number  of  compliance 
reviews  started  as  follows. 

Compliance  Review  Staats 
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The  Annual  Operating  Plans  also 
indicate  the  compliance  review  issues 
that  were  covered. 

Comment:  The  AOP  should  clarify  the 
"random  site  selection  program"  and 
indicate  FY  1985  plans  for  it. 

Response:  A  change  is  made.  The 
discussion  of  the  random  site  selection 
program  has  been  clarified  to  indicate 
that  it  is  an  experiment  designed  to 
determine  the  relative  effectiveness  of  a 
random  compliance  review  site 
selection  compared  with  the  traditional 
form  of  site  selection  in  which  regions 
nominate  sites  based  on  criteria  set 
forth  by  the  Assistant  Secretary. 

CommenL  The  postsecondary 
vocational  education  area  merits  far 
more  than  the  two  compliance  reviews 
staried  in  1963-1984. 

Response:  No  change  is  made.  The 
proposed  AOP  only  provided  data  on 
compliance  review  starts  for  the  first 
three  quarters  of  FY  1984.  During  the 
fourth  quarter,  an  additional  5 
postsecondary  vocational  education 
reviews  were  started.  Discrimination  in 


vocational  education  programs  is 
addressed  by  a  number  of  OCR 
compliance  activities,  hicluding 
complaints,  compliance  reviews  and 
monltQring  States'  Methods  of 
Administration.  In  addition,  as  indicated 
in  the  proposed  AOP.  OCR  is  conducting 
a  survey  of  vocational  education 
insitutions  during  FY  196S. 

Comment:  The  postsecondary 
education  compliance  review  deiinition 
of  the  issue  of  "Employment"  should  be 
revised  to  be  consistent  with  the 
elementary,  and  secondary  education 
definition  of  "Employment."  and  both 
definitions  should  include 
discriminatory  terms  of  employment, 
awards  of  tenure  and  pension  plans. 

Response:  A  change  is  made.  The 
postsecondary  education  compliance 
review  definition  of  "Employment"  is 
revised  to  be  consistent  with  the 
elementary  and  secondary  edcuation 
definition  of  "Employment"  and  both 
definitions  include  discriminatory  terms 
of  employment,  awards  of  tenure  and 
pension  plans. 

Comment-  The  elementary  and 
secondary  education  comphance  review 
issue  of  "Disciplinary  Policies  and 
Practices"  and  the  postsecondary 
education  compliance  review  issue  of 
"Admissions"  should  be  revised  to 
include  handicapped  students. 

Response:  No  change  is  made.  The 
issue  of  disciplinary  policies  and 
practices  as  they  relate  to  handicapped 
students  is  covered  in  the  description  of 
the  elementary  and  secondary  education 
compliance  review  issue  of  "Free 
Appropriate  Public  Education."  under 
the  "Procedural  Safeguards"  sub-issue. 
With  respect  to  the  postsecondary 
education  compliance  review  issue  of 
"Admissions."  the  Section  504  regulation 
prohibits  recipients  bom  making 
preadmission  inquiries  regarding 
handicap.  While  OCR  believes  this 
regulatory  provision  may  prevent 
discrimination,  it  also  prevents  OCR 
from  collecting  statistics  that  could  be 
used  to  show  potential  discrimination 
against  handicapped  persons  in 
admissions  procedures.  However, 
handicap  complaints  alleging 
discrimination  in  admission  are 
investigated  by  OCR. 

Comment  OCR  fails  to  examine  the 
special  problems  of  girls  and  women 
who  experience  double  or  triple 
discrimination. 

Response:  No  change  is  made.  In 
recent  years.  OCR  has  received  an 
increasing  number  of  multijurisdictional 
complaints,  where  violations  are  alleged 
under  more  than  one  statutory  authority. 
OCR  is  required  to  conduct  a  full 
investigation  of  all  allegations  contained 
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in  discrimination  complaints. 
Additionally,  in  order  to  permit  OCR  to 
investigate  whether  beneficiaries  or 
potential  beneficiaries  are  accorded 
nondiscriminatory  treatment  pursuant  to 
all  OCR  statutory  authorities,  the 
majority  of  the  FY  1985  compliance 
review  issues,  as  described  in  Tables  2 
and  3.  address  discrimination  based  on 
more  than  one  non-discrimination 
provision  of  law.  OCR  conducts 
multijurisdictional  compliance  reviews 
to  the  extent  resources  are  available. 

Comment  The  Department  must  be 
willing  to  withhold  funds  on  those  cases 
that  linger  beyond  resolution  time 
frames. 

Response:  No  change  is  made.  When 
discrimination  is  found  as  a  result  of  a 
complaint  investigation  or  a  compliance 
review.  OCR  attempts  to  achieve 
voluntary  compliance  on  the  part  of  the 
recipient.  Negotiations  are  initiated  and 
recipients  are  offered  an  opportunity  to 
take  corrective  action  both  prior  to  and 
following  the  issuance  of  findings.  OCR 
also  offers  assistance  to  the  recipient  in 
developing  an  appropriate  remedial 
plan.  When  efforts  to  achieve  voluntary 
compliance  fail.  OCR  initiates 
enforcement  action  against  recipients. 
Such  enforcement  action  may  include 
commencement  of  administrative 
proceedings  before  and  Administrative 
Law  Judge  (AL|)  to  terminate 
Department  of  Education  financial 
assistance  to  the  recipient  or  it  may 
include  referral  of  the  case  to  the 
Department  of  Justice  (DOJ1  for 
appropriate  action  in  Federal  court. 
During  FY  1964.  OCR  initiated 
administrative  enforcement  action 
against  22  recipients  (19  elementary  and 
secondary,  and  3  postsecondary 
recipients)  by  issuing  Notices  of 
Opportunity  for  Hearing  before  an  ALJ, 
and  referred  two  cases  to  DOJ. 

Comment  OCR  stated  in  response  to 
conmients  accompanying  the  final  FY 

1984  AOP  that  the  regional  offices  have 
responsibility  for  evaluating  the  States' 
performance  under  the  vocational 
education  Methods  of  Administration 
(MOAs)  and  that  headquarters  was 
conducting  a  complete  review  oL 
regional  offices'  assessments  of  the 
latest  MOA  reports.  The  proposed  FY 

1985  AOP  makes  no  mention  of  this 
review,  nor  does  it  detail  any  follow-up 
actions  being  planned  or  already 
implemented. 

Response:  No  change  is  made.  As 
stated  in  the  proposed  AOP.  OCR 
continues  to  monitor  the  activities  of  the 
States  to  ensure  that  they  fulBU  their 
MOA  responsibilities.  As  a  result  of  the 
headquarters  review  of  the  regions' 
assessments  of  last  year's  MOA  reports. 
OCR  has  developed  and  implemented 


specific  procedures  for  the  timely  review 
and  substantive  evaluation  of  the  States' 
MOA  reports.  During  FY  1964.  OCR  also 
conducted  training  on  the  vocational 
education  MOAs  for  OCR  staff. 

Comment  A  detailed  plan  of  action 
should  accompany  OCR  monitoring  of 
remedial  action  plans. 

Response:  No  change  is  made.  OCR  is 
required  to  conduct  complaint 
investigations  and  compliance  reviews. 
As  discretionary  resources  permit  OCR 
also  conducts  technical  assistance  and 
monitoring  activities. 

Comment  The  plan  does  not  identify 
a  consistent  strategy  for  making 
educational  agencies  aware  of  the 
fundamental  entitlements  to  a  free 
appropriate  public  education  for  school- 
aged  handicapped  youngsters  via 
technical  assistance  activities.  A  pro- 
active technical  assistance  strategy 
would  lessen  the  number  of  complaints 
received  as  opposed  to  a  reactive  plan. 
Technical  assistance  must  be  provided 
to  and  required  of  those  individuals  that 
are  found  to  be  in  noncompliance  with 
section  504. 

Response:  No  change  is  made.  OCR 
provides  technical  assistance  to 
recipients  to  inform  them  of  their 
responsibilities  under  the  civil  rights 
statutes  and  of  means  to  meet  these 
responsibilities.  Technical  assistance 
may  be  provided  to  recipients  at  any 
time  after  the  initiation  of  a  compliance 
review  or  complaint  investigation,  or 
following  its  conclusion.  Technical 
assistance  may  be  provided  in  response 
to  a  request  from  a  recipient  or  after  an 
inquiry  by  OCR  investigative  staff  as  to 
whether  a  recipient  would  be  interested 
in  such  assistance.  During  FY  1985.  OCR 
will  be  conducting  a  technical 
assistance  needs  assessment  of 
recipients  and  beneficiaries  that  is 
designed  to  identify  their  technical 
assistance  needs.  "The  results  of  this 
assessment  will  be  used  to  develop 
technical  assistance  activities  and 
materials  that  directly  respond  to 
recipient  and  beneficiary  needs. 

Comment  The  proposed  plan  states 
that  regional  offices  will  be  encouraged 
to  increase  technical  assistance 
outreach  efforts.  Instead,  resources 
should  be  used  to  increase  the  volume 
and  scope  of  compliance  reviews. 

Response:  No  change  is  made.  The 
AOP  indicates  that  technical  assistance 
activities  complement  compliance  and 
enforcement  responsibilities  by 
encouraging  compliance  on  the  part  of 
recipients.  Outreach  activities  will  be 
undertaken  as  resources  are  available. 

Comment  The  technical  assistance 
program  activity  suggested  by  the 
Department  should  match  up  to  the  type 
of  complaints  that  are  on  record. 


Response:  No  change  is  made.  At 
presentjthe  majority  of  OCR's  technical 
assistance  activities  are  in  response  to 
requests  for  information  and  services 
ttom  recipients  and  beneficiaries. 
However,  as  noted  above,  OCR  is- — ^  "-^ 
conducting  a  technical  assistance  needs 
assessitent  in  FY  1985  to  identify 
recipient  and  beneficiary  needs  for 
technical  assistance  activities  and 
materiatls. 

Comment  Regional  o^ices  should  be 
encouraged  to  maintain  contact  with 
consunler  groups  that  have  been 
actively  involved  with  section  504. 

Resppnse:  No  change  is  made.  As 
stated  iti  the  OP.  OCR  provides 
technicfil  assistance  to  beneficiaries  to 
inform  them  of  their  rights  under  the 
civil  rights  statutes  and  to  explore 
voluntary  methods  of  securing  those 
rights.  In  addition,  during  FY  1985.  OCR 
will  be  requesting  recipient  and 
beneficiary  organizations  to  comment  on 
technical  assistance  information  and 
services  needed  from  OCR. 

Comment  The  AOP  should  make 
clear  whether  Memoranda  of 
Undersltanding  (MOUs)  with  States  will 
lead  to  transference  of  enforcement 
responsibilities  to  the  States. 

Response:  No  change  is  made.  OCR 
believes  MOUs  with  State  education 
and  hutnan  rights  agencies  facilitate 
meeting  mutual  civil  rights  compliance 
goals  and  objectives  and  promote  the 
sharing  of  information. 

Comtnent  The  status  of  the  MOU  with 
the  OfBce  of  Special  Education  and 
Rehabilitative  Services  (OSERS)  should 
be  discussed  and  updated. 

Response:  No  change  is  made.  During 
FY  1984,  an  OCR-OSERS  Task  Force 
was  es|abUshed  to  make 
reconutiendations  on  collaboration 
between  the  two  offices.  These 
recommendations  will  be  forwarded  to 
both  the  Assistant  Secretary  for  Civil 
Rights  and  the  Assistant  Secretary  for 
Special  Education  and  RehabiUtative 
Services  in  early  FY  1985. 

Comment  Field  investigators  must  be 
given  the  necessary  technical  assistance 
to  mak^  appropriate  fmdings  of  fact 

Resfionse:  No  change  is  made.  The 
AOP  reflects  the  fact  that  OCR  has  an 
in-house  programmatic  training  program 
to  enhance  the  existing  skills  of 
investigative  and  legal  staff  engaged  in 
civil  ri^ts  compliance  activities. 

Conment  It  is  not  clear  if  OCR  is 
planning  for  this  year  any  national  or 
regional  surveys,  other  than  those  listed 
in  the  proposed  AOP.  whether  or  not 
they  require  OMB  approval. 

Resdonse:  No  change  is  made.  OCR 
initiated  the  Elementary  and  Secondary 
School  Civil  Rights  Survey  and  the 


expects  no  significant  change  in  the  rate      reviews  were  started.  Discrimination  in        investigation  of  all  allegations  contained 
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Vocational  Education  Civil  Rights 
Survey  in  the  fall  of  1984.  Both  of  these 
surveys  required  and  received  0MB 
approval.  OCR  also  will  jointly  sponsor 
with  the  National  Center  for  Education 
Statistics  the  1984  Fall  Enrollment 
Survey  of  Institutions  of  Higher 
Education  and  will  continue  to  collect 
annually  the  data  necessary  to 
determine  progress  in  desegregating 
statewide  higher  education  systems.  In 
addition.  OCR  has  in  place  for  FY  1985  a 
research  contract  to  explore  the  options 
for  data  collection  in  the  area  of  student 
services  issues  in  institutions  of  higher 
education. 

I.  Introducdon 

The  Office  for  Qvil  Rights  (OCR)  was 
established  to  ensure  that  no  person  is 
unlawfully  discriminated  against  on  the 
basis  of  race,  color,  national  origin,  sex. 
handicap,  or  age.  in  the  delivery  of 
services  or  the  provision  of  benefits,  in 
programs  or  activities  receiving 
financial  assistance  from  the 
Department  of  Education  (ED).  The 
jurisdictional  authorities  under  which 
OCR  operates  are  Title  VI  of  the  Civil 
Rights  Act  of  1964.  Title  DC  of  the 
Education  Amendments  of  1972.  Section 
504  of  the  Rehabilitation  Act  of  1973, 
and  the  Age  Discrimination  Act  of  1975. 

These  authorities  cover  ED  funded 
programs  and  activities  carried  out  by 
50  State  education  and  rehabilitation 
agencies  and  those  of  their 
subrecipients.  as  well  as  those  of  the 
District  of  Columbia  and  the  territories 
and  possessions  of  the  United  States; 
15.840  local  education  agencies;  and 
3,300  institutions  of  higher  education. 
OCR  Is  responsible  for  protecting  the 
civil  rights  of,  among  others 
approximately  13  million  minority  group 
members,  4  million  handicapped  persons 
and  28.6  million  women  who  attend 
these  institutions.  In  addition,  OCR's 
civil  rights  authorities  cover  programs 
and  activities  in  other  institutions  that 
receive  ED  funds,  such  as  libraries  and 
museums. 

The  strategy  of  OCR  for  ensuring 
comphance  with  Federal  civil  rights 
»     statutes  by  the  recipients  of  ED  financial 
assistance  involves  two  basic  types  of 
activities:  compliance  activities  and 
technical  assistance  activities.  Nearly 
all  of  OCR's  compliance  activities 
(including  complaint  investigations, 
compliance  reviews,  and  monitoring  the 
implementation  of  voluntary  compliance 
plans)  are  required  by  various  statutes, 
regulations  and  court  orders.  However, 
OCR  has  some  discretion  over  where  it 
will  conduct  its  compliance  review 
activities  and  what  issues  the  reviews 
will  cover.  For  the  most  part,  OCR 
.    concentrates  its  investigative  activities 


on  those  recipients  that  have  been 
identified  as  having  possible  compliance 
problems.  OCR  also  provides  technical 
assistance,  including  the  transfer  of 
information,  material  and  skills,  to   . 
facilitate  ED  recipients'  voluntary 
compliance  with  civil  rights  laws  and  to 
inform  beneficiaries  of  their  rights. 

Compliance  activities  and  technical 
assistance  activities  also  may  be 
combined.  OCR  may  provide  technical 
assistance  to  recipients  at  any  time  after 
the  initiation  of  a  compliance  review  or 
complaint  investigation,  or  following  its 
conclusion,  either  in  response  to  a 
request  from  a  recipient  or  after  an 
inquiry  by  investigative  staff  as  to 
whether  a  recipient  would  be  interested' 
in  such  assistance.  As  a  result, 
compliance  issues  may  be  resolved  in  a 
nonconfrontational  manner  that 
facilitates  closer  cooperation  at  the 
recipient  level  while  assuring  that  the 
rights  of  beneficiaries  are  protected. 

During  FY  1985.  OCR  will  continue  to 
promote  the  use  of  two  operational 
techniques  designed  to  improve  the 
efficiency  of  the  case  handling  process. 
The  first.  Early  Complaint  Resolution 
(ECR),  is  a  process  in  which  OCR  acts 
as  a  mediator  for  the  complainant  and 
the  recipient  to  negotiate  a  settlement 
between  them.  It  the  mediation  is 
successful,  OCR  closes  the  complaint 
without  an  investigation.  If  the  parties 
cannot  reach  an  agreement.  OCR 
investigates  the  complaint.  During  FY 
1984,  ECR  was  offered  in  246  complaints 
and  accepted  in  175  complaints  (71 
percent).  Of  those  cases  in  which  ECR 
was  offered  and  accepted,  104  (59 
percent)  -were  resolved  through 
mediation.  Six  of  the  175  cases  where 
ECR  was  accepted  were  still  being 
mediated  at  the  end  of  the  fiscal  year. 

The  second  technique  is  pre-letter  of 
findings  (LOF)  settlement.  With  this 
process  OCR  reviews  with  the  recipient 
OCR  findings  on  each  of  the  issues 
raised  in  the  complaint  or  covered  by 
the  compliance  review  in  an  attempt  to 
reach  a  settlement  prior  to  the  issuance 
of  an  LOF  addressing  areas  of 
noncompliance.  When  settlement  is 
reached,  OCR  sets  forth  the  terms  of  the 
settlement,  along  with  the  applicable 
statutory  requirements,  in  an  LOF  sent 
to  the  recipient.  Where  the  settlement 
results  from  a  complaint,  the 
complainant  is  also  sent  an  LOF.  If  an 
area  of  noncompliance  has  been 
resolved,  the  LOF  cites  the  basis  for  the 
violation  finding  and  the  remedy 
adopted  by  the  recipient.  OCR  then 
monitors  the  implementation  of  these 
agreements. 

It  should  be  noted  that  the  activities 
planned  by  OCR  in  FY  1985.  and 


outlined  below,  are  consistent  with  the 
appropriations  authorized  by  the 
Congress  and  approved  by  the 
President. 

The  folldwing  narrative  and  tables 
describe  the  activities  that  OCR  plans 
for  FY  1985. 

II.  Compliance  and  Enforcement 
Activities 

OCRs  compliance  and  enforcement 
responsibilities  are  divided  into  three 
general  categories:  Complaint 
investigations,  compliance  reviews,  and 
monitoring  activities. 

A.  Cowplaint  Investigations 

OCR's  primary  compliance  activity  is 
the  investigation  and  resolution  of 
complaints  alleging  discrimination.  Each^ 
timely,  written  complaint  must  be 
resolved  in  accordance  with  established 
procedures  and  time  frames. 

OCR  received  1,928  and  closed  1.946 
complaints  during  FY  1984,  some  of 
which  had  been  filed  prior  to  the 
beginning  of  the  fiscal  year.  OCR  had 
861  complaints  pending  as  of  September 
30, 1984.  Alleged  discrimination  against 
handicapped  persons  was  the  basis  of 
approximately  47  percent  of  complaint 
receipts;  race,  multiple  bases,  sex, 
national  origin,  and  age  complaints 
followed  in  descending  order  of 
frequency.  The  largest  number  of 
complaints  involved  elementary  and 
secondary  schools.  In  FY  1984.  69 
percent  of  the  complaints  received 
involved  issues  of  service  delivery  to 
students.  23  percent  involved  various 
employment  issues.  4  percent  involved 
both,  and  4  percent  involved  other 
issues. 

B.  Compliance  Reviews 

OCR's  compliance  review  program 
complements  its  complaint  investigation 
activities.  Compliance  reviews  differ 
from  complaint  investigations  in  that 
OCR  has  some  discretion  in  selecting 
the  issues  and  institutions  for  review. 
This  permits  OCR  to  target  resources  on 
compliance  problems  that  appear  to  be 
serious  or  national  in  scope  and  that 
may  not  have  been  raised  by 
complaints. 

During  FY  1984,  OCR  initiated 
compliance  reviews  of  212  recipients; 
Table  1  gives  information  on  the  number 
of  reviews  initiated  for  each  issue. 
During  this  same  period,  OCR  closed  221 
reviews,  some  of  which  had  been 
itiitiated  prior  to  the  beginning  of  FY 
1984.  OCR  had  139  compliance  reviews 
open  as  of  September  30. 1984. 

Tables  2  and  3  describe  the 
elementary  and  secondary  education 
and  postsecondary  education  issues. 


OCR  has  developed  and  implemented  of  complaints  that  are  on  record. 


School 


Civil  Rights  Survey  and  the 


% 


Federal  Regbter  /  Vol  49.  No.  241  /  Thursday.  December  13.  19P4  /  Notices 


48603 


respectively,  to  be  included  in  the  FY 
1985  compliance  review  program.  OCR 
has  modified  some  of  the  issues  and 
issue  descriptions  that  appeared  in  the 
FY  1984  Annual  Operating  Plan.  For 
example,  the  elementary  and  secondary 
education  issue  of  Free  Appropriate 
Public  Education  has  been  modified  to 
achieve  more  appropriate  grouping  of 
sub-issues  under  the  main  issue 
category.  The  new  grouping  includes  all 
areas  covered  last  year  under  this  issue, 
with  the  addition  of  reviewing  the  extent 
to  which  transition  services  are 
available  for  handicapped  students 
mainstreamed  into  regtflar  classes. 
Under  the  elementary  and  secondary 
and  postsecondary  education  issues  of 
Employment  OCR  modified  the  issue 
descriptions  to  include  race,  national 
origin,  sex  and/or  handicap 
discrimination  in  policies  and  practices 
related  to  recruitment,  selection, 
assignment,  promotion,  terms  of 
employment  and  termination,  and  in 
benefits  such  as  medical  insurance, 
leave,  award  of  tenure  and  pension 
plans.  Other  changes  in  the  compliance 
review  issues  and  issue  descriptions 
include:  modification  of  the  elementary' 
and  secondary  education  issue 
description  of  Segregated  Schools  to 
expand  the  focus  to  include  small  as 
well  as  large  school  districts:  inclusion 
of  recruitment  in  the  postsecondary 
education  issue  description  for 
Admissions;  and  expansion  of  the 
postsecondary  education  issue 
description  for  Vocational  Education. 

While  some  review  acti\  ities  are 
required  by  court  order,  most 
compliance  reviews  are  discretionary 
and  represent  the  only  area  in  which 
OCR  has  flexibility  to  choose  the 
institutions  to  be  investigated,  the  issues 
to  be  examined,  and  the  dates  on  which 
the  reviews  will  commence.  Selection  of 
review  sites  has.  in  the  past,  been  based 
on  various  sources  of  information, 
including  survey  data  indicating 
potential  compliance  problems  and 
information  provided  by  complainants, 
interest  groups,  the  media  and  the 
general  public.  In  selecting  sites  for 
compliance  reviews,  OCR  attempts  to 
achieve  a  geographically  balanced  and 
jurisdictionally  comprehensive 
compliance  program.  In  order  to  provide 
greater  flexibility  in  the  targeting  of 
institutions  and  to  help  validate  OCR's 
current  targeting  methods,  during  FY 
1984.  OCR  initiated  a  random  site 
selection  program  for  compliance 
reviews  in  some  regional  offices.  This 
experiment  is  designed  to  determine  the 
relative  effectiveness  of  a  statistically 
random  compliance  review  site 
selection  compared  with  the  traditional 


form  of  site  selection  in  which  regions 
nominate  sites  based  on  criteria  set 
forth  by  the  Assistant  Secretary  and  the 
issues  contained  in  the  AOP.  The 
experiment  calls  for  five  regions  to 
select  randomly  compliance  review 
sites.  Three  of  the  five  regions  (Regions 
II.  Ill  and  IX)  will  employ  random  site 
selection  exclusively,  and  two  (Regions 
VI  and  VII)  will  employ  random  site 
selection  for  50  percent  of  their 
selections,  and  traditional  methods  for 
the  remainder.  The  remaining  five 
regions  will  employ  traditional 
compliance  review  site  selection 
techniques  for  all  reviews.  At  the  end  of 
the  fiscal  year,  or  as  soon  as  an 
appropriate  number  of  reviews  have 
been  conducted,  comparisons  will  be 
made  in  order  to  determine  the  relative 
effectiveness  of  the  alternative  site 
selection  procedures. 

C.  Monitoring  Activities 

,  OCR  closes  many  of  the  complaints 
and  compliance  reviews  in  which  it  has 
identified  a  violation  of  civil  rights 
statutes  on  the  basis  of  a  commitment 
by  the  recipient  institution  to  complete 
remedial  action  at  a  future  date.  OCR 
has  a  responsibility  to  ensure  that 
recipients  that  agree  to  carry  out  such 
remedial  actions  honor  their 
agreements.  To  fulfill  that  responsibility, 
OCR  may  require  a  recipient  to  submit 
one  or  more  progress  reports  detailing 
efforts  to  come  into  compliance  with 
applicable  laws.  In  some  cases.  OCR 
may  go  on-site  to  monitor  a  recipient's 
compliance  with  a  negotiated  remedial 
action  plan.  Other  types  of  OCR 
monitoring  activities  include  monitoring 
of /lf/a/775  higher  education 
desegregation  plans,  implementation  of 
Lau  plans,  and  vocational  education 
Methods  of  Administration. 

In  FY  1985.  OCR  will  monitor  the 
following: 

•  Implementation  by  recipient 
institutions  of  remedial  action  plans 
resulting  from  OCR  complaint 
investigations  and  compliance  reviews; 

•  Implementation  of  .4^/0^5  higher 
education  desegregation  plans  of 
approximately  416  institutions  of  higher 
education  in  13  States; 

•  Implementation  of  a  minimum  of  50 
Title  VI  Lau  plans;  and 

•  Activities  of  50  States,  four 
territories,  and  the  District  of  Columbia, 
to  ensure  that  they  fulfill  their  Methods 
of  Administration  responsibilities  under 
the  Vocational  Education  Guidelines 
and  the  July  1979  Memorandum  of 
Procedures  regarding  the  civil  rights 
compliance  of  their  vocational 
education  subrecipients. 


III.  Tecnnical  Assistance  Activities 


Programs  and  activities  of  over  20.000 
education  institutions  that  receive 


Federa 
comply 


financial  assistance  must 
with  civil  rights  requirements. 


^    - 


Becausi ;  of  this  large  number  of 
institutions.  OCR  is  unable  to  review  the 
activities  of  each. 

Technical  assistance  complements 
OCR's  Compliance  activities  because  it 
encouriiges  voluntary  compliance. 
Througfi  technical  assistance.  OCR  is 
able  to  reach  a  far  greater  number  of 
recipients  than  could  be  reached  solely 
through  complaint  investigations  or 
compliance  reviews.  OCR  provides 
technical  assistance  to  recipients  to 
inform  them  of  their  responsibilities 
under  the  civil  rights  statutes  and  the  ED 
implenaenting  regulations  and  of  means 
to  meet  these  responsibilities.  OCR  also 
provides  technical  assistance  to 
benefidiaries  to  inform  them  of  their 
rights  under  the  civil  rights  statutes  and 
to  expH)re  voluntary  methods  of 
securinR  those  rights.  In  FY  1984.  OCR 
began  jo  place  greater  responsibility  for 
the  pronision  of  technical  assistance  on 
the  OCR  regional  offices.  During  FY 
1985.  in  addition  to  responding  to 
requests  for  technical  assistance.  OCR 
regional  offices  will  be  encouraged  to 
increase  technical  assistance  outreach 
activities,  which  will  be  based  on 
ongoing  assessments  of  recipient  and 
beneficiary  needs. 

To  c  irry  out  its  technical  assistance 
programs  effectively,  during  FY  1985 
OCR  v^(ill— 

•  Cdntinue  development  of 
Memoranda  of  Understanding  with 
State  education  and  human  rights 
agencies  to  facilitate  meeting  mutual 
civil  rights  compliance  goals  and 
objectives  and  to  promote  the  sharing  of 
information; 

•  C(|ordinate  with  other  ED  program 
officeS|On  the  provision  of  civil  rights 
related  technical  assistance; 

•  Facilitate  the  exchange  of 
information,  materials,  technical 
assistance  strategies,  techniques  and 
successful  compliance  practices  and 
procedures  among  OCR  staff  providing 
technical  assistance: 

•  Provide  materials  and  courses  to 
OCR  regional  investigators  and  legal 
staff  td  facilitate  the  provision  of 
techni(tal  assistance  training  to 
education  institutions  and  State  and 
local  gt)vemments: 

•  Prbvide  training  to  State  and  local 
education  agencies  to  increase  their 
capabilities  to  carry  out  civil  rights 
activities;  and 

•  Prepare  materials  for  dissemination 
to  recipients  and  beneficiaries. 


will  cover.  For  the  most  part,  OCR 
concentrates  its  investigative  activities 


It  should  be  noted  that  the  activities 
planned  by  OCR  in  FY  1985.  and 


elementary  and  secondary  education 
and  postsecondary  education  issues. 
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sununarizing  and  explaining  OCR 
policies  and  regulations. 

IV.  Program  Management  Activities 

In  conducting  its  compliance, 
enforcement  and  technical  assistance 
activities,  OCR  continues  to  implement 
a  comprehensive  program  that 
includes — 

•  formulating  or  updating  regulations, 
policies,  and  investigative  manuals, 
including: 

— Promulgating  ED  regulations  to 
implement  the  Age  Discrimination  Act 
of  1975; 

— Amending  the  Title  IX  and  Section  504 
regulations  to  provide  for  vocational 
education  Methods  of  Administration; 

— Revising  the  employment  beneBts 
section  of  the  Title  IX  regulation  to 
reflect  the  Supreme  Court's  decision 
in  Arizona  Governing  Committee  v. 
Norris.  103  S.Ct.  3492  (1983); 

•  Providing  technical  guidance  on 
complaints  and  compliance  reviews 
referred  from  regional  ofHces; 

•  Conducting  hearings  before 
Administrative  Law  Judges  on  the 
compliance  of  Federal  financial 
recipients  with  civil  rights  requirements; 

•  Meeting  with  congressional  staffs, 
school  district  representatives,  college 
and  university  oiTicials,  complainants 
and  civil  rights  groups  to  discuss  OCR 
activities; 

•  Conducting  and  evaluating  OCR 
surveys  and  data  collection  projects  to 
obtain  information  on  recipients  and 
beneficiary  populations; 


•  Providing  in-house  programmatic 
training  to  investigators  and  legal  staff 
engaged  in  civil  rights  compliance 
activities; 

•  Conducting  a  quality  assurance 
program  to  systematically  review, 
evaluate  and  recommend  improvements 
in  OCR  operations:  and 

•  Operating  a  Management-By- 
Objectives  program  designed  to  enhance 
management  planning  and  to  track 
performance  in  meeting  organizational 
goals. 

V.  Summary 

While  regional  programs  will  vary  due 
to  considerations  such  as  the  number 
and  type  of  complaints  received, 
compliance  reviews  conducted,  and 
requests  for  technical  assistance,  all 
OCR  activities  will  be  guided  by 
national  policies,  priorities,  and 
direction.  As  in  previous  years,  each 
Regional  Director  will  be  responsible  for 
timely  fulfillment  of  OCR's  obligations 
in  handling  complaint  investigations  and 
compliance  reviews.  A  large  part  of 
each  region's  compliance  program  will 
involve  the  investigation  of  complaints 
of  discrimination.  Compliance  reviews 
initiated  in  FY  1985  will  include,  as 
appropriate,  each  of  OCR's  civil  rights 
jurisdictions  in  the  geographic  area 
served  by  each  regional  office. 
Monitoring  activities  will  focus  on 
ensuring  that  recipients  comply  with 
voluntary  compliance  plans  and  fulfill 
their  vocational  education  Methods  of 
Administration  responsibilities.  OCR 
will  design  technical  assistance 


activities  to  respond  to  recipient  and 
beneficiary  needs. 

Paperwork  Reduction  Act  of  1980 

Information  collection  activities 
undertaken  pursuant  to  this  plan  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Fall  1984  Elementary  and  Secondary 
School  Civil  Rights  Survey  has  been 
approved  under  OMB  control  number 
1870-0500  and  the  Fall  1984  Vocational 
Education  Civil  Rights  Survey  has  been 
approved  under  OMB  control  number 
1870-0501. 

Table  l .— Compuance  Review  Starts  by 

Issue 

[Oct  1.  igea-Sapi  so.  iW4] 


Elementary  and  Mcondary  education 

Withm-tchooi  ctacnnmalion 

Vocational  education _ , 

Special  purpose  achoolt _ 

Free  appropriaM  puMc  aducalion. 

Employment , 

Segregated  sctwoli 

WMtim  dwtnci  comparaMNy 

JoiM  issue   Withm-achool  dtocnminMnn 

appropriate  puMc  education 

Other  elementary  ar>d  secondary 

Postsecondary  issues: 

Program  accessitxMy 

Admissions 

Inlarcolla^sta  sihtatics  .............. 

Vocanonal  education 

Student  services.. 

Vocational  renaMMation  sarvicaa 

Empioyment 

Other  postascondwy  nrmm% 

Tow — 


62 

te 
,1 

46 

1 

6 
0 

6 
6 

32 

14 
6 
7 
5 

0 
3 
1 


212 


Table  2.— Fiscal  Year  1985  Elementary  and  Secondary  Education  Compliance  Review  Issues 


1.  WMNivachOQl  tSaonnanflian.. 


a  Skjdem  assignmenl  lo  oouraaa.  programa. 
abMy  groups  *>xt  Iracfca. 


b.  Oadplnary  pofcaaa  and  ptaciicea- 


A  IVBKWona  ol  aWaulii  a  partic»«fciii  o« 
■ninally  akidanls  o«  hnlad^ngliah 


2.  VocaMonat  aducaltott  Accasa.  raenatmanl.  admla- 
liOfia«  counaaftng  ai 


1  Spwaal  pivpoaa  scfioots:  Pfcamant  admiasiuna. 

mtmti.  program  avaMb*ly  and  pup4  services  and 


Issue  descnpinn 


TJiia  issue  inckjdes  one  or  more  of  the  tolloiwing  areas:  Student  assignment  to  courses,  programs,  classes.  aMity  groups  and  trades. 

Asopimery  policies  and  practices:  counseling  pokoes  and  praclicaa;  inlar»ctx)issi>c  smietics,  and  provisions  tor  ettective  participation 

ol  national  ongm  mmonty  students  with  hmiled  proBciency  m  EngM)  In  the  education  program 
Thia  sutHssue  covers:  Wliether  assignments  to  progrsms  lor  ttie  educatile  mentaHy  retwded  or  handicapped,  grftsd  and  talented. 

learrwig  (taabte.  speech-mipairad.  and  emotionally  disturt>ed  sre  tree  Irom  dtscnmmalion  on  the  t>as«  ol  race,  national  ongm,  and/or 
'  ~         aignmania  to  aMity  groups  and  tracks  are  tree  from  discrimination  on  ttie  iMSis  ol  race,  national  ongin.  and/or  sex. 
aaalgrmaiili  to  or  excfcision  from  pre-vocstional  classes  m  home  economics  or  mdustnal  arts  are  on  ttie  besis  ol  sex: 
asaignnien*  to  or  otckjaion  Irom  physical  education  classes  is  on  the  basis  of  sex;  nrhether  assignment  to  or  exclusion  Irom 

oilier  classes  •  on  the  bean  of  race,  national  ongin.  and/of  sex.  and  exclusion  ol  pregnant  students  Irom  the  regular  instructional 

program,  mckxling  requvements  lor  atterxlance  m  special  courses  or  programs. 
Tfiia  si^issue  covers  the  extent  to  iirtsch  disciplinary  critena  and  ttie  application  of  disoplmary  sanctions,  including  suspensions, 

•npulsiona   and   other   punttwa   measures,    are   free   Irom   dncnmmation   on   ttie   basis   of   race,    national   ongm.    and/or    sex 
TNa  aubnaaua  cowers  wlielher  counaaing  practices  arxl  materials,  nciudmg  course  information  and  appraisal  instruments,  are  free  of 

dhcilniinleB  on  *m  baM  ol  race,  national  ongn,  wid/or  sex 
Thie  utiiaaia  covaia  prowiaiona  tor  pup«s  of  each  sax  to  partiopate  m  iniersctio*astic  attnetics.  including,  but  not  limited  to.  spons 

oflenngs,  schedukng,  coechmg.  equpmenl,  uniforms  and  supplies,  and  'scilities 
Th»-isaue  covers  the  extent  to  which  national  ongm  mmonty  pupila  of  limited-English  proficiency  are  «>entifiad  and  provided  with  the 

services  necessary  for  thee  effectve  participation  m  classes,  courses,  programs  and  aclmlies, 

^^  ""f^iV^  '****  "*  0°'^°**  *^  practKes  ratalad  to  acoaaa.  racrutnianl,  counseling,  admissions  and  asaivimani  to  vocational 
t^^eMan  inaMMona.  programa.  cowaaa  and  danaa.  Indudbig  appranlica  training.  <vor»-study  and  cooperative  education,  to 
datarmina  Via  aiitani  to  •*iich  *ay  are  tree  of  diacnmnation  on  Ihe  baaia  of  race,  national  ongm.  sex.  and/or  hand^ap  It  also 
mdudes  ttie  extent  to  which  handicapped  pup4s  and  national  on»n  mmonty  pup4s  ol  limited-English  proficiency  ftowve  the  services 
•lay  need  to  parbapale  effectively  m  the  vocational  education  program  offered  A^ 

TNamuacowars  ttie  poioes  and  practices  ol  State-admmistered  special  purpose  sctiools  lo  determine  wliether  referral,  placement  or 
»*"'*»'U'i  to  »iem  IS  Mttiout  dacnmmetion  on  ttie  basa  of  race  or  national  ongm.  and  ttie  extent  to  wtuch  equivalent  programs  and 
appanun*es  are  avaiiable  to  pupils  of  each  sax  Maior  conside»afions  will  be  the  extent  to  which  handicapped  pupils  couid\e  placed 
*  •naMemative  program  with  a  less  restnctrve  environmeni  and  the  extent  to  which  riririiini.ini«il  wa  providad  tor  ttie  mtiation  of 
handcapped  and  nonh«n<»capped  pupits  In  addition,  reviews  will  examine  the  extent  to  which  raaaonabia  acconipeOations  are 
P"****''  'Of.  »"d  programs  are  accessible  to.  mobility-impared  and  sensory-impaired  pupils:  the  extent  to  wtuch  prow^fen  of  senncas 
•"*"  ""'•"••lij^  *""*  •**  """"O  •"<'  placement  are  tree  of  discrimination  on  ttie  basa  of  race,  national  onam.  sex.  and/or 
^'*"'Jj^i  •>•  airtanf  to  srtwn  houaaig  aasignniants  are  wittyxil  Sscnmination  on  ttie  basa  of  race  or  national  onffri  and  ttie  extent 
*?■  .**)''^  poiciaa  and  piacUcaa  ralalad  to  aludani  treatmeni.  including  disciplinary  sanctions  and  provisions  tor  iMrtN:ipation  m 
•Na«iea  and  oBiar  axkacumcular  aclMliaa.  are  free  ol  discnmmation  on  the  basis  of  race,  national  ongm,  sex.  and^BMjjndicap 


selection  compared  with  the  traditional        education  subrecipients. 


to  recipients  and  beneficiaries. 
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Table  2.— Fiscal  Year  1985  Elementary  and  Secondary  Education  Compuance  Review  Issues— Continued 


Issue  description 


4  Free  appropriate  puWc  education 

a.  Location  and  Idenoficalion  ol  persons  needing  serv 

b.  Evaluation  and  placamanl 

c  Post-placement  ireelmani 

d  Procedural  safeguard* 

e  Program  accasaibility 

5  Employmant. „ „ 


6  Sagiagated  achools:  School  attendance  zones: 
pu(M  transfer  policies  and  practices:  assignment  of 
taacfiare  and  otjmimstralive  staff. 


7.  Within  dolrict  comparability— discnminatory  dekvary 
of  services. 


Thi*  iaaue  includaa  one  or  mora  of  ttie  loltowing  issues:  Location  and  identMicaton  o*  persons  needng  servicea:  evalualion  and 

placement:  post-plaeainent  treatment,  procedural  safeguards,  arxj  program  accessibility 
This  sut>4saue  covers  policies  arxt  practices  loi  location  and  identification  of  handKSspped  pefsona  naadmg  aamicai  and  poUciaa  and 

practicea  for  identifying  the  special  needs  ol  pupils  wittwi  the  school  system 
This  subHSaue  covers  pdoes  snd  practx:as  relatad  to  placement  or  change  of  plaoement.  indudrng  provisions  tor  evaluation,  uaa  ol 

tests,  and  the  range  ol  mformation  considered:  coi&deration  of  integration  obtacbvas  In  malung  placamanl  and  educational 

decisions,  and  the  range  ol  services  considered  m  malung  educational  and  placement  decisions. 
TNa  sutHssue  covers  provisions  lor  free  education  and  ralaled  servioas:  availabitity  of  room  and  boant.  >anapoftation  art)  oViar  noiv 

madol  aarvicai  lor  beneAaanaa  m  residential  placements:  and  ttie  extent  to  wtiich  transition  aarvicas  are  available  tor  handicapped 

Studanta  mamstraemed  InM  regular  claiaai 
TNa  mA  iaaue  covers  policiea  and  procedures  lor  notifying  handicapped  persons  and  ttieir  parents  or  guardnns  ol  ttieir  rights  under 

Sectxyi  504  and  of  the  services  available  to  ttiem:  ttie  extent  to  wtiioh  dnaplinary  sanctions  are  applied  Mthout  denying  benefxaaries 

r)acasaary  aarvices:  the  extent  to  which  handKapomg  conditiona  are  conaidered  in  appfymg  dac<)iinary  sanctions:  and  other 

pit)oadural  safeguards 
TNa  aub-iaaue  covers  oie  extent  to  which  education  programs  arc  accessible  to.  and  uaabta  by.  ptiyaicaRy  handcappad  banafidaiia*. 
TNa  iasue  covers  vnhether  employmeni  practxiMS  and  pokcias  relating  to  recrurtmenL  selecliorv  aaaigrimant  promoaon.  tarma  of 

employment,  termmatxyi  snd  provisxxis  for  compensatior  and  such  oltier  benefits  as  matkcal  mauranca,  leave,  awards  of  tenure  and 

pension  plans  are  discnminatory  on  the  tiasis  of  race,  natxxiai  ongm,  sex  and/or  handcap 
Tim  issue  covers  wtiettier  acfioots  are  intentionally  segregated  or  resegregated  on  ttie  basa  ol  race  or  national  origin  as  a  raauR  of 

attendance  zone  boundanes.  student  transfer  policies  and  practices,  employmeni  and  assignment  of  teachers  and  administratwe  staff 

ttiat  icKlicate  a  sctxx)l  a  mlerKled  to  serve  pupils  of  a  particular  race  or  national  origm.  or  by  pioviding  achod  dMnd  aaaittanire  to 

any  otttar  sctxxii  wfuch  is  segregated  m  order  to  support  and  mamtam  a  aegregated  school  optnn  m  the  geographic  aree  at  the  time 

the  acfwol  dstnct  a  deeegregatmg 
Tliis  issue  covers  discnminakon  on  ttie  basis  ol  race  and  national  origin  m  the  provision  of  educational  sendees  and  tMnefils  smong 

schools  (e  g .  tmted  course  offerings,  less  qualified  staff)  m  distncts  fiaving  schools  ttiat  are  diaproponionalaty  minorily.  Tliere  wil  be 

an  initial  inquiry  to  determine  If  a  dottKt's  disproportionately  minorily  sctioots  are  the  product  of  unlawful  segregation  If  na  i 

segregation  exists,  ttien  ttie  osue  of  equal  educational  opixirtunity  w«  be  investigated. 


Table  3.— Fiscal  Year  1985  Postsecondary  Education  Compliance  Review  Issues 


daecnptton 


1.  Program  acceaalbiWy  lor  the  handicappad.. 

2.  Admissions 


3.  IMercollegiate  attiletics.. 


4    Vocational  education:  Access.  recruitmerJk  admis- 
siona,  counseling,  financial  aid  and  |ob  placement 


5  Student  senncas.. 


6  Vocational  rehabiMalion  servioas.. 


7.  EmploymenL.. 
I 


This  osue  covers  ttie  extent  to  wfiich  education  programs  are  accaisfcle  to  and  iMabte  by  pfiysicaiy  hapdtoappad  liarwftolavtaa. 
This  issue  covers  diacnmination  on  the  basa  of  sax.  race,  end/or  national  ongm  m  admissions  and  lauuitiiant  to  ixidergraduate. 

graduate  and  proleiaional  schools. 
Ttus  issue  covers  discnmination  on  ttie  basis  ol  sax  in  attiletic  financial  assistance,  or  in  overal  program  convarabiWy  and  athMic 

hnanctal  assistance 
This  issue  includes  review  of  policies  and  practices  related  to  access.  recruitiTient.  financial  aid.  )ob  placainant.  counaeing  and 

admissions  to  vocational  education  mstitutions    programs,   courses  and  classes,  mduitng  apptanaca  kaining,  amt-study,  and 

cooperative  education,  to  determine  the  extent  to  wtuch  ttwy  are  free  of  discnmmation  on  ttie  beaa  ol  raca.  nalnnal  origin,  aax.  and/ 

or  handicap 
This  issue  covers  discrimination  on  ttie  baais  of  race,  national  orign,  sex,  and/or  tiandicap  aa  appfcaMe  in  the  piovialon  of  aarvicas 

such  as  financial  aid.  housing,  special  programs  for  minorities,  counseling  and  tutonal  aanfcaa.  academic  adjustments,  auxiliary  aids. 

student  employment,  placement  services  and  similar  aennces 
Ttm  issue  covers  discrimination  on  \i\«  provision  of  vocational  retiabilitation  services  and  tienefits  to  indmduals  on  the  basa  of 

handicap,  sex,  race  and/or  natKxial  ongm 
Tins  issue  covers  whettier  employmeni  practices  and  policies  relating  to  recruitment  aelection,  aaaignmant.  promokon.  terma  of 

employment,  termmalion  and  provisions  for  comperisation  and  such  ottier  benefits  as  medical  naurance.  leave,  awards  of  lanwa  and 

pension  plans  are  discnminatory  on  ttie  basis  of  race,  national  ongin.  sex  and/or  handnap 


Dated:  December  6. 1964. 
T.H.  Bell, 
Secretary  of  Education. 

|FR  Doc.  84-32486  Filed  12-12-84:  8:43  an) 
BILLING  COOC  4000-01-11 


Office  of  Postsecondary  Education 

National  Direct  Student  Loan,  College 
Work-Study,  and  Supplemental 
Educational  Opportunity  Grant 
Programs 

agency:  Department  of  Education. 

action:  Notice  of  closing  date  for 
institutions  requesting  eligibility  to 
participate  in  the  National  Direct 
Student  Loan,  College  Work-Study,  and 
Supplemental  Educational  Opportunity 
Grant  Programs  for  the  1985-^  award 
year. 

summary:  The  Secretary  invites 
currently  ineligible  institutions  of 
postsecondary  education  that  wish  to 
participate  in  the  1985-86  award  year  in 


the  "campus-based  programs," 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965,  to  submit  to  the 
Secretary  an  institutional  eligibility 
application  form. 

The  campus-based  programs  are  the 
National  Direct  Student  Loan  Program, 
the  College  Work-Study  Program,  and 
the  Supplemental  Educational  ' 
Opportunity  Grant  Program. 

(20  U.S.C.  1087aa-1087ii:  42  U.S.C.  2751- 
2756b:  and  20  U.S.C  1070b-1070b-3) 

Closing  Date  for  Transmittal  of 
Applications:  The  closing  date  for 
transmittal  of  the  institutional  eligibility 
application  form,  "Request  for 
Institutional  Eligibility  for  Programs." 
with  regard  to  participation  in  the 
campus-based  programs  in  award  year 
1985-86.  is  January  18, 1985. 

SUPPLEMENTARY  INFORMATION:  Under 

the  three  campus-based  programs,  the 
Secretary  allocates  funds  to  eligible 
institutions  of  postsecondary  education. 


To  participate  in  these  programs,  an 
institution  of  postsecondary  education 
must  first  qualify  as  an  eligible 
institution.  To  qualify,  an  institution 
must  file  with  the  Secretary  a  completed 
"Request  of  Institutional  Eligibility  for 
Programs"  (ED  Form  1059). 

The  Secretary  will  not  allocate  funds 
under  the  campus-based  programs  in 
award  year  1985-86  to  any  currently 
ineligible  institution  unless  the 
institution  submits  its  eligibility 
application  by  the  January  18, 1985 
deadline  date,  and  the  Secretary 
determines  that  the  institution  met  the 
eligibility  requirements  by  that  date. 

However,  if  the  institution  submits  its 
institutional  eligibility  application  after 
the  closing  date,  the  Secretary  will  use 
this  application  in  determining  the 
institution's  eligibility  to  participate  (1) 
in  the  campus-based  programs 
beginning  with  the  1986-87  award  year, 
and  (2)  in  other  student  assistance 
programs  under  Title  IV  of  the  Higher 
Education  Act. 


10  wtx*  potcwt  and  prKlicM  rMiMd  to  »lud«i«  tr««tm«nt,  indoding  dttoptmary  swKVons  and  provnwnt 
•Melics  and  ottiw  extracumcular  actrvi***.  ar«  free  of  discnmnation  on  the  basis  of  race,  national  oriyn,  sen. 


I  tor  iwticipation  m 
•>.  and)OMiandK:ap 


Y 
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The  Secretary  wishes  to  advise 
institutions  that  the  institutional 
eligibihty  form  "Request  for  Institutional 
Eligibility  for  Programs"  (ED  Form  1059) 
should  not  be  confused  with  the  Fiscal 
Operations  Report  and  Application  to 
Participate  (FISAP)  (ED  Form  646-1)  that 
institutions  were  required  to  submit  by 
October  5. 1984.  in  order  to  receive 
funds  under  the  campus-based  programs 
for  the  1985-66  award  year. 

Ineligible  institutions  include: 

(1)  An  institution  that  has  not  been 
designated  as  an  eligible  institution  by 
the  Secretary; 

(2)  A  location  of  an  eligible  institution 
that  was  not  included  in  the 
Department's  eligibility  certiHcation  but 
has  been  included  on  the  institution's 
FISAP:  and 

(3)  A  branch  campus  that  is  currently 
part  of  an  eligible  institution  but  has 
Tiled  its  own  FISAP  and  is  seeking 
eligibility  fis  a  separate  institution  of 
higher  education. 


piration  date 
Expiration 


(OMB  Approval  1 
6/86.  OMB  Approv 
date  7/85) 

Applications  DelA^red  by  Mail 

An  institutional  eligibility  application 
delivered  by  Hf^l  must  be  addressed  to 
the  U.S.  Department  of  Education, 
Attention:  DEAE/OHEP/OPE.  400 
Maryland  Avenue  SW.  (Mail  Stop  3329, 
ROB-3).  Washington,  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service.  < 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  imm  a  conunerdal  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S-  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  unformly 
provide  a  dated  postmark.  Before  relying 
on  this  method  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  firtit  class  mail. 
Institutional  eligibility  applications 
received  after  the  closing  date  will  not 
be  considered  for  funds  under  the 
campus-based  programs  for  award  year 
1885-86. 


Applications  Delivervd  by  Hand 

An  institutional  eligibility  application 
that  is  hand  delivered  must  be  taken  to 
the  U.S.  Department  of  Education, 
Division  of  Eligibility  an  Agency 
Evaluation  (DEAE).  Room  303a  Regional 
Office  Building  3,  7th  and  D  Streets  SW.. 
Washington,  D.C.  DEAE  will  accept 
hand-delivered  applications  between 
8:00  a.m.  and  4:30  p.m.  (Eastern 
Standard  Time)  daily,  except  Saturdays, 
Sundays,  and  Federal  holidays.  An 
application  that  is  hand  delivered  will 
not  be  accepted  after  4:30  p.m.  on  the 
closing  date. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
campus-based  programs: 

(1)  Student  Assistance  General 
Provisions.  34  CFR  Part  668: 

(2)  National  Direct  Student  Loan 
Program,  34  CFR  Part  674: 

(3)  College  Work-Study  Program.  34 
CFR  Part  675: 

(4)  Supplemental  Educational 
Opportunity  Grant  Program.  34  CFR  Part 
676. 

FOn  FURTHER  INFORIMATIOM  CONTACT: 

Dr.  Morris  L  Brown,  Director.  Division 
of  Eligibility  and  Agency  Evaluation, 
Office  of  Postsecondary  Education,  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.  (Mail  Stop  3329,  ROB-3), 
Washington.  D.C  20202.  Telephone: 
(202)  245-9873. 

(20  U.S.C.  1087  et.  seg.;  Al  U.S.C.  2751  et.  seq.: 

and  20  U.S.C.  lOTOb  et.  seq] 

(Catalog  of  Federal  Domestic  Assistance  No. 

S4.038,  National  Direct  Student  Loans;  84.033. 

College  Work-Study  Program;  and  84.007. 

Supplemental  Educational  Opportunity 

Grants) 

Dated:  December  7. 1984. 
Edward  M.  Etmendorf, 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc  S4-324SS  Piled  lZ-12-84;  •^«6  am) 
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Strengthening  ProgitHn;  Application 
Notice  for  New  Planning  Grants  and 
Renewable  Development  Grants  in 
Fiscal  Year  1985 

Applications  are  invited  for  new 
planning  grants  and  new  renewable 
development  grants  under  the 
Strengthening  Program. 

Authority  for  this  program  is 
contained  in  sections  311-313  and  341- 
347  of  Title  III  of  the  Higher  F.<lucation 
Act  of  1965.  as  amended  (HEA).  (20 
U.S.C.  1057-1059,  and  1066-1069c|. 

The  Strengthening  Program  assists 
eligible  institutions  of  higher  education 
to  become  self-sufficient  by  providing 
funds  to  improve  their  academic  quality 


and  student  services,  and  to  strengthen 
their  planning,  management,  and  fiscal 
capabilities.  To  this  end.  the  Secretary 
awards  planning  grants  and  renewable 
development  grants  to  eligible  two-  and 
four-year,  public  and  private  institutions 
of  higher  education.  Planning  grants  may 
be  used  by  institutions  to  develop  an 
institutional  long-range  plan  and/or  an 
application  for  a  development  grant. 
Development  grants  may  be  used  by 
institutions  to  implement  portions  of 
their  long-range  plans  to  enable  them  to 
move  toward  or  achieve  self-sufficiency. 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  a  planning  or  a 
renewable  development  grant  must  be 
mailed  or  hand-delivered  by  February 
15. 1985. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Attehtion:  84.031A,  Washington,  DC. 
20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmrirk,  or  (2)  a  mail  receipt  that  is  not 
dated  by  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use      J) 
registered  or  at  least  first-class  mail. 
Each  late  applicant  will  be  notified  th.it 
its  application  will  not  be  considered. 

Applications  Delivered  by  Hand 

An  application  that  is  hand-delivered 
must  be  taken  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Room  5673.  Regional  Office  Building  3. 
7th  and  D  Streets  SW.,  Washington.  DC. 

The  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  time)  daily,  except 


participate  in  the  1985-86  award  year  in       institutions  of  postsecondary  education.       Education  Act. 
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Saturdays.  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Available  Funds 

The  Department  of  Education 
Appropriation  Act  of  1985.  (Pub.  L.  98- 
619)  appropriated  $141,208,000  for  the 
Institutional  Aid  Programs  in  Fiscal 
Year  1985.  It  is  estimated  that 
$65,604,000  of  that  amount  will  be 
allocated  to  the  Strengthening  Program. 
Of  the  funds  allocated  to  the 
Strengthening  Program,  approximately 
$12,104,000  shall  be  available  for  new 
awards. 

The  Secretary  anticipates  awarding 
approximately  12  to  14  planning  grants 
and  approximately  60  to  70  renewable 
development  grants. 

A  minimum  of  $300,000  will  be  set 
aside  for  planning  grants.  If  an 
insufficient  number  of  qualifying 
applications  are  submitted  for  planning 
grants,  the  remainder  of  that  money  will 
be  used  for  renewable  development 
grants.  [34  CFR  625.31(b)l. 

In  order  to  ensure  a  reasonable 
number  of  grants  for  new  projects  and  in 
accordance  with  34  CFR  625.31(b)(2)  of 
the  Strengthening  Program  regulations, 
the  Secretary  is  limiting  the  maximum 
award  for  planning  grants  to  $25,000  and 
limiting  the  maximum  annual  award  for 
renewable  grants  to  $200,000. 
Accordingly,  applicants  should  not 
submit  budget  requests  in  excess  of 
these  amounts.  THE  SECRETARY  WILL 
NOT  A  CCEPT  ANY  APPLICA  TION 
CONTAINING  A  REQUEST  IN  EXCESS 
OF  THESE  MAXIMUM  AMOUNTS. 
SUCH  APPLICATIONS  WILL  BE 
RETURNED  TO  THE  APPLICANT. 

The  Department  of  Education 
Appropriations  Act  of  1985  requires  that 
at  least  $45,741,000  of  the  funds 
appropriated  for  Institutional  Aid 
Programs  be  -awarded  to  historically 
black  colleges  aird  universities.  Such 
institutions  are  listed  in  the  1978 
publication  of  the  National  Center  for 
Education  Statistics  entitled 
Traditionally  Black  Institutions  of 
Higher  Education:  Their  Identification 
and  Selected  Characteristics.  [34  CFR 
626.31(b)] 

The  Title  III  statute  requires  that  at. 
least  24  percent  of  the  Strengthening 
Program  funds  be  awarded  to  two-year 
community  and  junior  colleges. 

In  accordance  with  Congressional 
directives  accompanying  the 
Department  of  Education 
Appropriations  Act,  1985,  the  Secretary 
may  establish  a  priority  to  award  Title 
III  funds  to  institutions  of  higher 
education  located  in  Guam,  the  Virgin 


Islands,  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Northern  Mariana  Islands.  If  such  a 
priority  is  established,  a  separate 
announcement  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Program  Information 

General:  The  Secretary  will  accept  an 
application  for  a  plaiming  grant  or  a 
one-to-three  year  renewable 
development  grant  from  any  institution 
designated  as  an  eligible  institution 
under  the  Strengthening  Program  for 
Fiscal  Year  1985.  Because  of  the 
anticipated  limited  amount  of  Fiscal 
Year  1985  funds  available  for  new 
projects,  the  Secretary  will  not  accept 
applications  for  four-to-seven  year  non- 
renewable development  grants. 

The  Secretary  calls  attention  to 
§  625.20(b)(2)  of  the  Strengthening     / 
Program  regulations  which  prohibits  an 
institution  which  has  received  a       \ 
nonrenewable  development  grant  under 
the  Special  Needs  Program  or  the 
Challenge  Grant  Program  from  ajjplying, 
either  individually  or  as  part  of  a 
cooperative  arrangement,  for  a 
renewable  grant  under  the 
Strengthening  Program.  [34  CFR 
625.20(b)]  The  Secretary  will  not  accept 
any  such  application,  and  the 
application  will  be  returned  to  the 
applicant. 

Planning  Grants 

The  Secretary  will  not  accept  an 
application  for  a  planning  grant  solely  to 
develop  an  application  for  a 
development  grant  unless  the  applicant 
submits,  as  part  of  its  application,  its 
long-range  plan  containing  all  the 
elements  required  in  S  624.22  of  the 
Institutional  Aid  Programs  regulations 
[34  CFR  624.22]. 

The  Secretary  will  not  accept  an 
application  for  a  plarjiing  grant  to 
develop  a  long-range  plan  from 
institutions  applying  under  a  <■ 

cooperative  arrangement,  unless  the 
purpose  of  the  grant  is  to  develop  a 
separate  long-range  plan  for  each 
participating  institution. 

The  Secretary  will  not  approve  the 
purchase  of  equipment  in  a  planning 
grant. 

Approval  of  a  planning  grant  does  not 
commit  the  Secretary  to  fund  a 
subsequent  application  for  a 
development  grant. 

Devekipment  Grants 

The  Secretary  will  accept  applications 
for  renewable  development  grants  for 
Fiscal  Year  1985.  In  accordance  with 
§  625.10  of  the  Strengthening  Program 
regulations  [34  CFR  625.10),  renewable 


development  grants  are  awarded  for  a 
period  of  one  to  three  years. 

In  general,  administration  costs  for 
renewable  development  grants  should 
not  exceed*20  percent  of  the  total 
amount  of  funds  requested.  Applications 
containing  requests  in  excess  of  this 
amount  must  include  a  thorough 
justification  ofthe  need  for  additional 
administrative  funds. 

Institutions /hould  note  that  budget 
requests  for  tlU  second  and /or  third 
years  of  multi-ysar  renewable 
development  graits  will  be  limited  to 
the  amounts  projected  for  these  years  fn 
the  original  application  for  funds,  minus 
any  amounts  which  have  been  projected 
for  disallowed  activities.  In  order  to 
plan  accurate  funding  requests  for  future 
years  of  the  grant,  institutions  receiving 
awards  under  this  competition  will  be 
notified  of  any  disallowed  acfivities  at 
the  time  their  award  is  negotiated. 

Designation  as  an  Eligible  Institution 

Applicants  for  new  awards,  even  if 
they  currently  have  a  grant  under  one  or 
more  of  the  Institutional  Aid  Programs, 
must  be  desigQsted  as  eligible  to  apply 
for  a  Fiscal  Year  1985  grant  under  the 
Strengthening  Program. 

Application  Preparation  Workshops 

The  Department  of  Education  will 
conduct  application  preparation 
workshops  to  assist  prospective 
applicants  to  develop  applications  for 
Strengthening  Program  grants,  as  well  as 
for  Endowment  grants,  authorized  under 
the  Institutional  Aid  Programs. 

The  dates  and  locations  of  the  # 

application  preparation  workshops  will 
be  published  in  the  Federal  Register  at  a    ^ 
later  date. 

Application  Forms 

Application  forms  and  program 
information  packages  are  expected  to  be 
ready  for  mailing  by  December  21, 1984. 
The  Department  of  Education  will  mail 
the  application  material  to  the  O^ice  of 
the  President  of  all  institutions 
designated  eligible  to  apply  for  a 
Strengthening  Program  grant  in  Fiscal 
g|Year  1985. 

Other  interested  parties  may  obtain 
the  materials  by  writing  to  the  Division 
of  Institutional  Development.  Office  of 
Higher  Education  Programs,  Office  of 
Postsecondary  Education.  (Room  3042. 
ROB-3),  400  Maryland  Avenue  SW.. 
Washington.  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  Howevert  the  program 
information  materials  are  only  intended 


campus-oased  programs  tor  award  year 
1885-86. 


to  become  self-sufficient  by  providing 
funds  to  improve  their  academic  quality 


between  8:00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  lime)  daily,  cxr.ppi 
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to  aid  applicants  in  applying  for 
assistance.  Nothing  in  the  program 
information  paclcage  is  intended  to 
impose  any  paperwork,  application 
content,  reporting,  or  grantee 
performance  requirements  beyond  those 
imposed  under  the  statute  and 
regulations. 

The  Secretary  strongly  urges  that  the 
individual  parts  of  the  application  not 
exceed  the  page  limitarions  identified  in 
the  application  materials  and  that 
applicants  not  submit  information  that  is 
not  requested.  < 

(Approved  Under  Office  of  Management  and 
Budget  Control  Nuini>er  1840-0114) 

Appticable  Regulations 

Regulations  applicable  to  the 
Strengthening  Program  include  the 
following: 

(1)  The  regulations  in  34  CFR  Part  624; 

(2)  The  regulations  in  34  CFR  Part  625; 
and 

(3)  iTie  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  74,  75,  77.  and 
78.  except  that  34  CFR  75.128(a)(2)  and 
34  CFR  75.129(a)  do  not  apply  to 
cooperative  arrangements. 

Further  information:  For  further 
information,  contact  Dr.  Caroline  J. 
Cillin,  Director,  Division  of  Institutional 
Development,  U.S.  Department  of 
Education.  Room  3042,  Regional  Office 
Building  3,  400  Maryland  Avenue  SW.. 
Washington,  D.C  20202.  Telephone  (202) 
245-2429. 

(20  U.S.C  1057-1859.  and  10e6-1069c) 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.031A— Strengthening  Program) 

Dated:  December  7. 1964. 
Edward  M.  Ebnendorf. 

Assistant  Secretary  for  Postsecondary 
Education. 
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Natkmai  Advisory  Council  on  Women's 
Educational  Programs.  Meeting 

summary:  This  notice  seU  forth  the 
schedule  and  proposed  agenda  of 
meetings  of  the  Executive  and  Women's 
Educational  Equity  Act  Conunittees  of 
the  National  Advisory  Council  on 
Women's  Educational  Programs,  its.  The 
agenda  will  include  discussion  on 
recommendations  for  the  Women's 
Educational  Ei^ty  Act  (WEEA) 
Program  to  the  Secretary  of  Education 
and  personnel  matters.  This  notice  also 
describes  the  function  of  the  Council. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2}  of  the  Federal  Advisory 

I  I  r 


Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  and  that  a 
portion  of  the  meeting  will  be  closed. 
DATC:  December  17. 1964, 10:30  a.m.  to 
12:00  p.m.  and  1:30  p.m.  to  2:30  p.m.  open 
session:  closed  from  2:30  pjn.  until 
business  is  completed. 
ADDRESS:  The  meeting  will  be  held  at 
the  National  Advisory  Council  on 
Women's  Educational  Programs  o^ce, 
425  13th  Street,  NW.,  Suite  416, 
Washington.  DC.  20004. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Sally  Todd.  Deputy  Director,  National 
Advisory  Council  on  Women's 
Educational  Programs,  425  13th  Street, 
NW.,  Suite  416,  Washington.  DC,  20004, 
(202)  376-1038. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Women's 
Educational  Programs  is  established 
pursuant  to  Pub.  L  95-561.  The  Council 
is  mandated  to  (a)  advise  the  Secretary 
on  matters  relating  to  equal  education 
opportunities  for  women  and  policy 
matters  relating  to  the  administration  of 
the  Women's  Educational  Equity  Act  of 
1978:  (b)  make  recommendations  to  the 
Secretary  with  respect  to  the  allocation 
of  any  funds  pursuant  to  the  Act, 
including  criteria  developed  to  insure  an 
appropriate  geographical  distribution  of 
approved  programs  and  projects 
throughout  the  Nation:  (c)  recommend 
criteria  for  the  establishment  of  program 
priorities:  (d)  make  such  reports  as  the 
Council  determines  appropriate  to  the 
President  and  Congress  on  the  activities 
of  the  Council:  and  (e)  disseminate 
information  concerning  the  activities  of 
the  Council. 

The  meeting  of  the  Women's 
Educational  Equity  Act  Committee  will 
take  place  on  December  17, 1984,  from 
10:30  a.m.  to  12:00  p.m.  The  Executive 
Committee  meeting  will  take  place  from 
1:30  p.m.  to  2:30  p.m.  in  open  session. 
The  closed  session  of  the  Executive 
Committee  will  take  place  from  2:30  p.m. 
until  business  is  completed.  The 
Women's  Educational  Equity  Act 
Committee  agenda  will  include 
discussion  on  recommendations  to  the 
Secretary  of  Education  with  respect  to 
the  selection  of  funding  priorities  for  the 
Women's  Educational  Equity  Act 
(WEEA)  Program  as  well  as  the  amount 
of  funds  to  be  allocated  to  the  priorities. 
The  Executive  Committee  will  meet  in 
closed  session  at  2:30  p.m.  to  discuss 
personnel  matters,  to  interview 
candidates  for  the  Executive  Director's 
position  and  continue  until  business  is 
completed.  These  discussions  would 
disclose  information  of  a  personal 


nature,  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such  matters 
are  protected  by  exemptions  (2)  and  (6) 
of  section  552b(c)  of  title  5  U.S.C. 

The  public  is  being  given  less  than 
fifteen  days  notice  of  this  closed  session 
due  to  the  early  deadline  date  for 
recommendations  for  the  Women's 
Educational  Equity  Act  (WEEA) 
Programs  to  the  Secretary  of  Education 
and  the  sudden  resignation  of  the 
Executive  Director.  Records  will  be  kept 
of  the  proceedings  and  will  be  available 
for  public  inspection  at  the  office  of  the 
National  Advisory  Council  on  Women's 
Educational  Programs.  A  summary  of 
the  activities  of  the  closed  sessions  and 
related  matters  which  would  be 
informative  to  the  public  consistent  with 
the  policy  of  section  552b(c)  of  Title  5 
U.S.C.  will  be  available  to  the  public 
within  14  days  of  the  meeting  at  the 
Council's  office,  425  13th  Street  NW., 
Suite  416.  Washington.  D.C.  20004. 

Signed  at  Washington,  D.C  on  December  1. 
1984. 

Patricia  A.  |«iia«ii. 
Executive  Director. 
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DEPARTMENT  OF  ENERGY 

Office  of  ttie  Secretary 

Voluntary  Agreement  and  Ptan  of 
Action  To  Implement  ttte  international 
Energy  Program;  Meeting 

In  accordance  with  section 
252(c)(l)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C 
6272(c](l)(A](i)),  the  following  meeting 
notice  is  provided. 

A  meeting  of  Subcommittee  C  of  the 
Industry  Advisory  Board  to  the 
International  Energy  Agency  will  be 
held  on  December  18  and  19, 1984.  at  the 
Department  of  Energy,  Room  78-198, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,. D.C.  * 

beginning  at  9:00  a.m.  on  December  18.    . 
The  agenda  for  the  meeting  is  as 
follows: 

1.  Opening  remarks. 

2.  U.S.  Plan  of  AcUon. 

3.  Future  Work  Program. 

As  provided  in  section  252(c)(l)(A)(ii)  . 
of  the  Energy  Policy  and  Conservation 
Act,  this  meeting  is  open  only  to 
representatives  of  members  of  the 
Industry  Advisory  Board,  their  counsel, 
employees  of  the  Departments  of 


III  funds  to  institutions  of  higher 
education  located  in  Guam,  the  Virgin 


§  625.10  of  the  Strengthening  Program 
regulations  [34  CFR  625.10],  renewable 


package.  However*  the  program 
information  materials  are  only  intended 
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Energy,  Justice,  State,  the  Federal  Trade 
Commission,  and  the  General 
Accounting  Office,  representatives  of 
committees  of  Congress,  employees  of 
the  International  Energy  Agency,  and 
representatives  of  the  Commission  of 
the  European  Communities,  invitees  of 
the  Industry  Advisory  Board  or  the 
International  Energy  Agency. 

Issued  in  Washington.  D.C.  December  7. 
1984 

Thsodof*  |.  Gattisli. 
General  Counsel. 
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Offica  of  Assistant  Secretary  for 
international  Affairs  and  Enorgy 
Emargandas 

Proposed  Subsequent  Arrangement; 
Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Enefgy  Commimity 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Japan 
Concerning  Civil  Uses  of  Atomic  Fjiergy. 
as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/JA(EU)-32. 
from  the  Federal  Republic  of  Germany 
to  Japan,  15  miniplates  containing  205 
grams  of  uranium,  enriched  to  19.75%  in 
U-23S,  for  irradiation  testing  in  the 
JMTR  reactor.  Oarai,  Japan. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

.This  subsequent  arrangement  v\rill 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  December  7, 1984. 
George  |.  Bradley,  Jr.. 

Deputy  Assistant  Secretary  for  Internatlunel 
Affairs.  ^ 
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Federal  Enargy  Regulatory 
Commisaion 

IDoclcel  Na  ESS5-19-000I 

Gulf  States  UtWtias  Co.;  Application 

December  ia  1984. 

Take  notice  that  on  November  30. 
1984.  Gulf  States  Utilities  Company 
(Applicant)  filed  an  application  seeking 
an  order  under  section  204(a)  of  the 
Federal  Power  Act  authorizing  the 
Applicant  to  issue  up  to  6,500,000  shares 
of  Common  Stock,  without  par  value, 
and  for  exemption  from  competitive 
bidding  requirements. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
applications  should  on  or  before 
December  31, 1984.  file  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426,  a  motion  to  inter\'ene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.  214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  ser\  e  to 
make  the  protestants  parties  to  the 
proceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  motions  to  inter\'ene  in  accordance 
with  the  Commission's  rules.  The 
Application  is  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

I  IK  Doc  M-3:5«3  Filed  ;;:-12-IM.  ».-*i  ami 
eiUJNO  COM  •717-01-11 


i  Docket  No.  CP85- 127-000] 

Lone  Star  Gas  Co.,  a  Division  of 
ENSERCH  Corp.,  Request  Under 
Blanket  Authorization 

December  10. 1884. 

Take  notice  that  on  November  26. 
1984,  Lone  Star  Gas  Company,  a 
Division  of  ENSERCH  Corporation 
(Lone  Star).  301  South  Harwood  Street, 
Dallas.  Texas  75201.  filed  in  Docket  No. 
CP85-127-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  Lone  Star  proposes 
to  construct  and  operate  sales  taps  and 
appurtenant  facilities  under  the 
certificate  issued  in  Docket  No.  CP83- 
59-000,  as  amended  in  Docket  No.  CP83- 
59-002,  ail  as  more  fully  set  forth  in 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 


Lone  Star  proposes  to  construct  and 
operate  three  sales  tap  facilities  in  order 
to  sell  up  to  300  Mcf  of  natural  gas  on  an 
annual  basis  to  residential  customers 
located  in  McClain  and  Cleveland 
Counties.  Oklahoma,  and  Grayson 
County,  Texas.  Lone  Star  states  that  it 
would  utilize  its  residential  rates,  which 
have  been  approved  by  the  Oklahoma 
Corporation  Commission  and  the  Texas 
Railroad  Commission,  respectively. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  ef 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  inter\'ention  and  pursuant  to  f  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the" 
Jime  allowed  therefor,  the  proposed 
^activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instsnt  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Plumb. 
Secretary'. 

I  ni  Doc  M-3ZSM  FIM  1Z-12-a4:  *«  i^J 
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(Docket  No.  CP7»- 127-001] 

Norttiwest  Pipeline  Corp^  Petition  To 
Amend 

December  10. 19S4. 

Take  notice  that  on  November  14. 
1984,  Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108.  filed  in  Docket  No. 
CP79-127-001  pursuant  to  section  7  of 
thef  Natural  Gas  Act  a  petition  to  amend 
the  order  issued  April  4. 1979.  in  Docket 
No.  CP79-127  so  as  to  delete  the 
authorization  to  construct  and  operate 
the  Paul  Faircloe  farm  tap.  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  states  that  the  order  issued 
April  4. 1979.  authorized  Northwest  to 
construct  and  operate  four  farm  taps  for 
the  sale  of  natural  gas  to  three  existing 
distribution  customer  companies  for 
resale.  It  is  stated.  Northwest 
constructed  and  placed  in  service  three 
of  the  four  authorized  taps,  with  the 
additional  delivery  point  for  CP 
National  Corporation  (CPN)  the  Paul 
Faircloe  tap,  remaining  unconstructed 
pending  final  approval  by  Mr.  Faircloe. 


.% 


Vj 
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open  to  public  inspection. 

pending  final  approval  by  Mr.  Faircloe. 
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By  letter  dated  October  25. 1984.  CPN 
formally  notified  Northwest  that  the 
proposed  Pad!  Faircloe  Tap  would  no 
longer  be  necessary,  it  is  stated. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  31. 1984,  Hie  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  O.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Konnatli  F.  Ptumli, 
Secretary. 

|FR  Doc  M-3294S  Filed  12-12-M;  B:4S  ami 
I  COM  •717-Sf-ll 


(Docket  No.  G-7004-0301 

PennzoU  Co.;  Sixteenth  Amendment  to 
Application  for  Immediate  Clarification 
or  Abandonment  Autfiorization 

Decemlier  7, 1984. 

Take  notice  that  on  December  6, 1984, 
Pennzoil  Company  (Pennzoil).  P.O.  Box 
2967.  Houston  TX  770O1.  filed  in  Docket 
No.  G-7004-030  an  application  for 
immediate  clarification  of  Order  dated 
November  24, 1980  in  the  above- 
referenced  docket  or  abandonment 
authorization  for  as  much  gas  as  is 
required  to  allow  sales  of  gas  to  eight 
new  applicants  for  residential  service  in 
West  Virginia  in  addition  to  those 
applicants  specified  in  Pennzoil's  orignal 
appUcation  filed  on  October  25, 1982.  In 
filing  this  Sixteenth  Amendment  to  its 
original  application,  Pennzoil 
incorporates  herein  and  renews  each  of 
the  requests  for  clarification  or 
abandonment  authorization  set  forth  in 
that  application.  Service  to  these 
appUcants  and  existing  customers  would 
be  provided  from  gas  supplies  that 
would  otherwise  be  sold  to 
Consolidated  Gas  Supply  Corporation 
(Consolidated),  an  interstate  pipeline. 

Pennzoil  states  that  immediate  action 
is  necessary  to  protect  the  health, 
welfare  and  property  of  the  applicants 
and  customers  in  West  Virginia  who 
depend  upon  Pennzoil  for  their  gas 
supply  needs.  Pennzoil  also  states  that 


immediate  action  also  is  required 
because,  by  order  dated  October  21, 
1982,  the  Public  Service  Commission  of 
West  Virginia  directed  Pennzoil  "to 
show  cause,  if  any  it  can,  why  it  should 
not  be  found  to  be  in  violation  of  its 
duty  *  *  *  to  provide  adequate  gas 
service  to  all  applicants  '  *  *  and  why 
it  should  not  be  required  to  provide 
service  to  domestic  customers  in  West 
Virginia  when  requestsare  received  for 
same.  ( 

Consolidated  has  inidicated  that  it  has 
no  objection  to  the  requested 
authorization. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protest  with  reference  to  said 
amendment  to  the  original  application 
should  on  or  before,  December  14, 1984, 
file  with  the  Federal  Energy  Regulatory 
Commission.  Washington,  DC  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (1^<!!TO  385.211,  385.214).  All 
protests  filen  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants     , 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  lo  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules.  Any  person 
previously  granted  intervention  in 
connection  with  Pennzoil's  original 
application  in  Docket  No.  G-7004-006 
need  not  seek  intervention  herein.  Each 
such  person  will  be  treated  as  having 
also  intervened  in  Docket  No.  G-7004- 
030. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary.  . 

IH)  Occ.  S4-3Z548  FiM  1Z-1Z~M:  8:45  am) 
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( IJockfft  No.  RPe4-94-00 1 1     . 

Trailblazer  Pipeline  Co.;  Motion  To 
Malce  Suspended  Tariff  Sheets 
Effective 

Deceinl)ec  7, 1984. 

Take  notice  that  on  November  30, 
1984,  Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Motion  To  Make 


Suspended  Tariff  Sheets  Effective 
(Motion).  Included  were  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1: 

Substitute  Second  Revised  Sheet  No.  4; 
Substitute  First  Revised  Sheet  No.  128: 
Substitute  First  Revised  Sheet  No.  129. 

Trailblazer  states  that  the  rates  and 
changes  on  the  tariff  sheets  reflect  the 
revisions  required  to  comply  with 
conditions  set  out  in  the  Commission's  " 
order  issued  July  31, 1984.  Trailblazer     . 
requests  an  effective  date  of  January  1, 
1985.  According  to  i  381.103(b)(2)(iii)  of 
the  Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)),  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  fee,  which  in  the  instant 
case  was  not  until  December  3. 1984. 

Trailblazer  states  that  copies  of  the 
Motion,  together  with  the  tariff  sheets 
and  workpapers,  have  been  served  on 
all  of  Trailblazer's  jurisdictional 
customers  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
14. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
inter\'ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

i  FR  Doc.  •4-32S4a  Fllad  IZ-IZ-M;  8:45  am)  '  ' , 
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(Oock«t  No.  TA85-1-56-003] 

Valero  Interstate  Transmission  Co.; 
Change  In  Rates  in  Purchased  Gas 
Cost  Adjustment  Provisions 

December  6, 1984. 

Take  notice  that  on  November  30, 
1984,  Valero  Interstate  Transmission 
Company  ("Vitco")  tendered  the 
following  filing  containing  changes  in 
rates  to  its  purchases  gas  cost 
'Adjustment  provisions: 

Supplement  No.  127; 
'Schedule  A  to  FERC  Rate  Schedule  No. 
«  2;       .  "  f       •    .     »   * 


For  Sale  of  Gas  by  Vitco  to 

Transcontinental  Gas  Pipe  Line 

Corporation. 

Vitco  states  that  this  filing  implements 
an  agreement  between  Vitco  and 
Transcontinental  Gas  Pipe  Line 
Corporation  ('Transco")  to  settle  both 
the  proposal  of  Transco  in 
Transcontinental  Gas  Pipe  Line 
Corporation.  Docket  No.  CP84-183-000, 
to  abandon  the  Vitco  sale  to  Transco 
and  Transco's  protests  in  Vitco's  last 
three  PGA  proceedings  in  Docket  Nos. 
TA83-2-56,  TA84-1-56,  and  TA84-2-56. 
The  filing  eUminates  the  surcharge  and 
provides  for  a  lump  sum  payment  by 
Transco  of  the  balances  in  the  deferred 
account  No.  191  as  of  December  31. 1984. 
and  payment  by  Transco  after  date  of 
FERC  abandonment  or  May  1, 1985  of 
the  difference  between  Vitco's 
estimated  gas  cost  and  actual  gas  costs 
up  to  $2.7865  ($3.00-$.2135). 

The  proposed  effective  date  for  the 
above  filings  is  January  1, 1985.  Vitco 
requests  a  waiver  of  any  Commission 
regulations  or  order  which  would 
prohibit  implementation  by  December 
31, 1984. 

Any  person  desiring  to  be  beared  or  to 
protest  said  filing  should  file  a  petition 
lo  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  384.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  13, 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be: 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

\rR  Doc  84-32549  Filed  12-12-84. 8:4!t  inn| 
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(Docket  No.  ER83-2-0041 

Wisconsin  Electric  Power  Co.;  Refund 
Report 

December  7, 1984. 

Take  notice  that  on  October  22. 1984. 
Wisconsin  Electric  Power  Company 
(Wisconsin)  submitted  for  filing  a  refund 
compliance  report  pursuant  to  the 
Commission's  letter  of  September  17. 
1984. 

Wisconsin  states  that  on  October  5. 
1984.  it  refunded  to  the  customer  all 


revenue  amounts  collected  under  the 
suspended  rates  in  excess  of  the 
settlement  rates,  including  interest 
calculated  in  accordanq^  with  the 
Commission's  Regulatiohs. 

Any  person  desiring  to  be  heard  or  lo 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  D.C.  20426.  on  or 
before  December  14. 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-32550  Pled  12-11-M:  •.«  wn) 
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[  Docket  Na  QF85-67-000] 

Borden  Chemical,  a  Dhdsion  of 
Borden,  Inc.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneratlon  Fadlity 

December  10, 1984 

On  November  1, 1984,  Borden 
Chemical,  a  Division  of  Borden.  Inc. 
(Applicant)  of  P.O.  Box  427,  Geismar. 
Louisiana  70734  submitted  for  filing  an     ' 
application  for  certification  of  a  faciUty 
as  a  qualifying  cogeneratlon  facility 
pursuant  to  f  292.207  of  th^ 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Borden 
Chemical  Plant  in  Geismar,  Louisiana. 
The  electric  power  production  capacity 
will  be  21,050  kilowatts.  The  primary 
energy  source  will  be  natural  gas.  The 
facility  will  consist  of  a  combustion  gas 
turbine  generator  discharging  into  a 
waste  heat  recovery  boiler  and  a 
Chemico  reformer.  The*useful  thermal 
energy  output  part  of  which  will  be 
process  steam  and  the  balance  as  heat 
energy,  will  be  utilized  in  the  production 
of  chemicals.  Construction  of  this 
facility  began  in  Sepember  1984. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
inter\-ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(I'R  D(K.  84-3254:  Fllfd  12-12-84:  8:48  ■■! 
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(Docket  Na  OF  •5-98-000) 

Shawmut  Energy  Engineering  Co; 
Application  for  Commission 
Certification  of  Ouaiifyirtg  Statue  of  • 
Small  Power  Production  FacWty 

December  10. 1984. 

On  November  20, 1984,  The  Shawmut 
Energy  Engineering  Company,  located  at 
5000  Wabash  Avenue.  Baltimore, 
Maryland  21215,  submitted  for  fifing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  {  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  is  a  solid  waste  recovery 
and  electric  generating  facility  that  will 
contain  a  turbine  generator  capable  of 
producing  approximately  13  MW. 
exclusive  of  station  use.  It  will  be 
located  in  Erie,  Pennsylvania.  The 
processing  and/or  incineration  of 
municipal  waste,  shredded  tires,  wood 
chips,  and  no  more  than  5%  coal,  will 
produce  steam  which  will  be  used  by 
the  facility  for  the  generation  of 
electricity.  No  elec.tric  utility,  electric 
utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facihty. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  D.C 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene-Copiesof  this  filing  are  on  file 
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the  Commission  in  determining  the 
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with  the  Commission  and  al^  available 
for  public  inspection. 
KaniMlh  F.  Plumb. 

Secretary. 

pi  Doc  M-J2M7  Filed  12-l^-M:  8:4Sain| 

I COK  srir-oi-M 


0«  Pipelirw  Tentative  Valuation 

December  11. 1984. 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  February 
10, 1978,  established  an  Oil  Pipeline 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  section 
19a  of  the  Interstate  Commerce  Act. 

Notice  is  hereby  given  that  a  tentative 
valuation  is  under  consideration  for  the 
common  carrier  by  pipeline  listed 
below: 
1983  Annual  Report 

Valuation  Docket,  No.  PV-1473-000; 

^  Algonquin  Pipe  Line  Company,  1000 
I    *  Ashland  Drive,  Russell,  Kentucky 
41169 

On  or  before  January  12. 1985,  persons 
other  than  those  specifically  designated 
in  section  19a(h)  of  the  Interstate 
Commerce  Act  having  an  interest  in  this 
valuation  may  file,  pursuant  to  rule  214 
of  the  Federal  Energy  Regulatory 
Commission's  "Rules  of  Practice  and 
Procedure"  (18  CFR  385.214),  an  original 
and  three  copies  of  a  petition  for  leave 
to  intervene  in  this  proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  section 
19a(h}  of  the  Act.  thereby  enabling  it  to 
file  a  protest.  The  petition  to  intervene 
must  be  served  on  the  individual 
company  at  its  address  shown  above 
and  an  approprite  certificate  of  service 
be  attached  to  the  petition.  Persons 
specifically  designated  in  section  19a(h) 
of  the  Act  need  not  file  a  petition;  they 
are  entitled  to  file  a  protest  as  a  matter 
of  right  under  the  statute. 
Frands  |.  Connor. 
Administrative  Officer,  Oil  Pipeline  Board. 

(FR  Doc.  S4-32S24  Filed  12-I2-S4:  a:45  *m| 

muuma  cooc  t7i7-«i-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OMP-4-fRL  2736-4] 

Marine  Sampling  and  Measurement 
Program  Off  Northern  Pinellas  County, 
FL 

AOfMCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Document  availability  notice. 


summary:  us  EPA  announces  the 
availability  of  a  three  volume  technical 
report  titled:  Marine  Sampling  and 
Measurement  Program  Off  Northern 
Pine/las  County.  Florida.  Data  obtained 
in  this  study  were  used  to  support 
environmental  and  engineering 
evaluations  of  an  outfall  to  dispose  of 
treated  domestic  wastewater  to  the  Gulf 
of  Mexico  for  an  environmental  impact 
statement.  The  scope  of  effort  was 
geared  to  investigations  of  areas 
possessing  valuable,  sensitive  nearshore 
marine  environments  including  hard 
bottom  habitats.  The  report  would  be  of 
interest  to  state  agencies  and 
communities  along  the  Gulf  of  Mexico 
considering  discharges  to  the  Gulf. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ted  Bisterfeld.  Environmental 
Assessment  Branch,  Office  of  Policy  and 
Management,  Environmental  Protection 
Agency,  345  Courtland  Street.  NE., 
Atlanta,  Georgia  30365,  (404)  881-3776 
FTS  257-3776. 

Dated:  December  4, 1984. 
Howard  0.  Zellar. 

Acting  Regional  Administrator,  Region  IV. 

(FK  Doc  M-32M7  Filed  12-1Z-M;  8:45  (inl 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Privacy  Act  of  1974;  Proposed  New 
Routine  Use  to  Existing  Systems  of 
Records 

ACENCY:  Federal  Emergency 

Management  Agency. 

ACTION:  Proposed  routine  use  to  existing 

systems  of  records. 

summary:  The  purpose  of  this  notice  is 
to  add  a  new  routine  use  to  two  existing 
systems  of  records  entitled.  "FEMA/ 
GC-1.  Claims  (litigation)"  and  "FEMA/ 
GC-2,  FEMA  Enforcement 
(Compliance)."  The  new  routine  use  will 
permit  disclosure  to  the  Department  of 
justice  and/or  the  Court  in  the  event  of 
litigation  where  the  plaintiff  or 
defendant  is:  (a)  The  Federal  Emel^ency 
Management  Agency  (FEMA),  any 
component  of  FEMA  or  any  employee  of 
FEMA  in  his  or  her  official  capacity;  (b) 
The  United  States  where  FEMA 
determines  that  the  claim,  if  successful, 
is  likely  to  directly  affect  the  operations 
of  FEMA  or  any  of  its  components;  (c) 
Any  FEMA  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  such  employee.  FEMA  may 
disclose  such  records  as  it  deems 
relevant  or  necessary  to  the  Department 
of  Justice  and/or  the  Court  as  evidence 
in  litigation  to  present  an  effective 


defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

EFFECTIVE  DATE:  The  new  routine  use 
will  become  effective,  without  further 
notice,  on  January  14, 1985,  unless 
comments  dictate  otherwise. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  M.  Keener,  FOIA/Privacy 
Specialist,  (202)  298-0313. 

SUPPLEMENTARY  INFORMATION:  Under       \ 
the  Privacy  Act  of  1974,  as  amended  by 
the  Congressional  Reports  Elimination    %> 
Act  of  1982  (Pub.  L.  97-375).  agencies  are 
required  to  publish  a  notice  of  the 
systems  of  records  they  maintain  that      * . 
are  subject  to  the  Act  only  when  the 
agency  is  establishing  a  new  system  or 
when  it  substantively  alters  an  existing 
system.  A  substantive  change  to  an 
existing  system  is  one  which  would  also 
require  a  "Report  on  New  Systems"  and 
is  described  in  the  Office  of 
Management  and  Budget's  Circular  No. 
A-108,  Transmittal  Memorandum  No.  1     . 
and  3.  Thus,  a  change  to  a  system  notice 
that  does  not  require  such  a  report  need 
only  be  described  in  a  Federal  Register 
notice,  without  the  necessity  of 
publishing  the  complete  text  of  the 
notice. 

On  October  7. 1981,  (46  FR  49741),  the 
Federal  Emergency  Management 
Agency  published  the  complete  text  of 
the  system  of  records,  "FEMA/GC-1, 
Claims  (litigation)."  Revisions  to  this 
system  of  records  were  published  on 
October  25, 1983,  (48  FR  49376).  The 
complete  text  of  the  system  of  records. 
FEMA/GC-2,  FEMA  Enforcement 
(Compliance)"  was  published  on 
October  7. 1981,  (46  FR  49742)  and 
revisions  were  published  on  October  25. 
1983  (48  FR  49376). 

Dated:  December  6, 1984. 
Russell  B.  Clanahan. 
A  cling  Director,  Office  of  Public  Affairs, 
Federal  Emergency  Management  Agency. 

BILLING  CODE  (Tia-OI  t 

FEMA/GC-1 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  those  FEMA  employees 
responsible  for  processing  claims, 
investigating  claims,  making 
recommendations  concerning  the 
vaUdity  of  the  claim,  and  making 
decisions  regarding  the  claims;  to  other 
investigative  or  similar  authorities 
responsible  for  investigating  or  making 
recommendations  on  complaints  or 
claims,  whether  or  not  a  part  of  FEMA 
or  some  other  agency;  to  decisionmaking 


authorities  outside  of  FEMA  when 
required  by  law,  regulation  or  order;  to 
the  Department  of  Justice  and/or  the 
Court  in  the  event  of  litigation  where  the 
plaintiff  or  defendant  is:  (a)  The  Federal 
Emergency  Management  Agency 
(FEMA),  any  component  of  FEMA  or 
any  employee  of  FEMA  in  his  or  her 
official  capacity;  (b)  the  United  States 
where  FEMA  determines  that  the  claim, 
if  successful,  is  likely  to  directly  affect 
the  operations  of  FEMA  or  any  of  its 
components;  (c)  any  FEMA  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  such  employee.  FEMA  may 
disclose  such  records  as  it  deems 
relevant  or  necessary  to  the  Department 
of  Justice  and/or  the  Court  as  evidence 
in  litigation  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which  . 
the  records  were  collected. 

Additional  routine  uses  may  include 
Nos.  2,  3,  5,  6.  and  8  of  Appendix  A. 


FEMA/GC-2 

SYSTEM  NAME: 

FFA1A  Enforcement  (Compliance). 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  FEMA  employees  responsible  for 
processing  allegations,  investigating  the 
allegations,  making  recommendations 
concerning  the  validity  of  the  allegation 
and  making  decisions  as  to  what  action, 
if  any,  should  be  taken  against  the 
individual;  to  other  agencies  charged 
with  investigative  responsibilities  and 
enforcement  actions  of  any  nature 
including  prosecution  for  violations  of 
criminal  laws;  to  employers,  whether 
Federal,  State  or  local  agencies,  whose 
employee  is  involved;  and  to  State  and 
local  investigative  authorities;  to  the 
Department  of  Justice  and/or  the  Court 
in  the  event  of  litigation  where  the 
plaintiff  or  defendant  is:  (a)  The  Federal 
Emergency  Management  Agency 
(FEMA),  any  component  of  FEMA  or 
any  employee  of  FEMA  in  his  or  her 
official  capacity;  (b)  the  United  States 
where  FFjilA  determines  that  the  claim, 
if  successful,  is  likely  to  directly  affect 
the  operations  of  FEMA  or  any  of  its 
components;  (c)  Any  FEMA  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  such  employee.  FEMA  may 
disclose  such  records  as  it  deems 
relevant  or  necessary  to  the  Department 
of  Justice  and/or  the  Court  as  evidenre 
in  litigation  to  present  an  effective 
defense,  provided  such  disclosure  is 


compatible  with  the  purpose  for  which 
the  records  were  collected. 
Additional  routine  uses  may  include 

Nos.  1,  2,  3,  4,  5,  6,  and  8  of  Appendix  A. 

***** 

|FR  Doc  84-32439  Piled  1Z-12-M:  B:4Sain| 
BILLING  CODE  STIS-OI-II 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  84-33] 

Section- 19  Inquiry— United  States/ 
Argentina  and  United  States/Brazil 
Trade;  Availability  of  Finding  of  no 
Significant  Impact 

Upon  completron  of  an  environmental 
assessment,  the  Federal  Maritime 
Commission  Office  of  Energy  and 
Environmental  Impact  has  determined 
that  the  Commission's  investigation  in 
Docket  No.  84-33  will  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4321  et  seq.,  and  that 
preparation  of  art  environmental  impact 
statement  is  not  required. 

The  Commission  has  instituted  this 
proceeding  to  determine  whether  certain 
conditions  unfavorable  to  shipping  exist 
in  the  foreign  trade  of  the  United  States 
with  Argentina  and  Brazil. 

This  Finding  of  No  Significant  Impact 
(FONSI)  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR 
504.6(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
on  request  for  the  Office  of  the 
Secretary.  Room  11101,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  telephone  (202)  523-5725. 
Francis  C.  Humey. 
Secretary. 

|FK  Doc  84-32417  Filed  12-12-84: 8:46  ■ni| 
BILLING  CODE  SraO-OI-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
mav  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  D.C. 
?n.'i73.  within  10  davs  after  the  date  of 
the  Federal  Register  in  which  this  notice 


appears.  The  requirements  for 
comments  are  found  in  %  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010700.       ' 

Title:  Baltimore  T^fminal  Agreement. 

Parties: 

The  Maryland  Port  Administration 
(MPA)  I 

The  Terminal  Company  (TC) 

Synopsis:  Agreement  No.  224-01070D 
provides  that  the  MPA  shall  lease  to  TC 
5.30  acres  for  use  as  a  warehouse       ' 
facility  at  Dundalk  Marine  Terminal, 

Itimore  Harbor.  The  premises  will  be 
used  for  the  handling  of  water  borne 
commerce  having  access  to  ship  berths 
at  the  terminal.  The  term  of  the 
agreement  is  for  five  years  commencing 
on  January  1, 1985,  or  on  the  first  day  of 
the  month  following  the  determination . 
of  the  effective  date  by  the  Commission. 

Agreement  No.:  224-010701. 

Title:  Miami  Marine  Terminal 
Agreement. 

Parties: 

Island  Terminal  Company  (Island) 

Cantaclaro  Container  Line,  CC. 
(Cantaclaro) 

Synopsis:  Agreement  No.  224-010701 
provides  for  the  furnishing  of  terminal 
facilities  and  services  by  Island  to 
Cantaclaro  at  Island's  facility  in  Miami 
Beach,  Forida,  on  an  exclusive  basis. 
The  term  of  the  agreement  is  for  one 
year  with  options  for  further  periods  of 
one  year  each.  The  parties  requested  a 
shortened  review  period  for  the 
agreement. 

Agreement  No.:  224-010702. 

Title:  Oakland  Marine  Terminal 
Agreement. 

Parlies: 

"Hie  Port  of  Oakland 

Hoegh  Line  (U.S.)  (Hoegh) 

Synopsis:  Agreement  No.  224-010702 
provides  that  Hoegh  shall  have  the 
nonexclusive  right  to  assigned  premises 
at  the  Port's  Charles  P.  Howard 
Terminal,  for  the  handling  of  its  vessels 
and  related  operations  in  its  Middle  East 
and  Pacififc  services.  Hoegh  agrees  that 
assigned  premises  shall  be  the 

regularly  scheduled  Northern 
port  of  call  for  its  vessel     '  ^ 
.  As  a  consideration  for  its  ^ 
use  of  the  Port,  Hoegh  will  pay 
less  than  100%  of  the  dockage  and       ,   « 
wharfage  revenue  te  the  Port.  The  term 
of  the  agreement  commences  upon  the 
first  of  the  month  followng  effectiveness 
and  terminates  November  30, 1989. 

By  Order  of  the  Federal  Maritime 
■  Commission. 


N 


action:  Document  availability  notice. 


of  Justice  and/or  the  Court  as  evidence 
in  litigation  to  present  an  effective 


claims,  whether  or  not  a  part  of  FEMA 
or  some  other  agency:  to  decisionmaking 
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Dated:  December  la  1984. 
FnuKisC  Humey, 

Secretary. 

(FK  Doc  M-32S41  raw  U-I2-M;  •:4S  ^| 
■LUNB  COM  (73i-eVlt 


FEDERAL  RESERVE  SYSTEM 

Lincoln  Bancshares,  Inc^  et  aL; 
Formations  of;  Acquisittonsty;  and 
Mergers  of  Bank  Holding  Companies 

Coirect/dn 

bi  FR  Doc.  84-30658,  appearing  on 
page  46492  in  the  issue  of  Monday, 
November  26. 1964.  make  the  following 
correction:  In  the  third  column  of  page 
46492.  the  fifth  line  should  have  read  "1. 
Merchants  Bancorporation, ". 

aHXMQ  COOC  1S0S-O1-M 


Commonwealtti  Trust  Bancorp,  Inc^  et 
ai.;  Formations  of;  Acquisitions  by;  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  RegulaUon  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  «t  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1342(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govecnors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
4, 1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams.  Vice  President)  1455  East 
Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Commonwealth  Trust  Bancorp,  Inc., 
Covington.  Kentucky:  to  acquire  52.53 
percent  of  the  voting  shares  of  The 
Farmers  Bank.  Butler.  Kentucky. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 


1.  County  Bancorporution,  Inc., 
Jackson.  Missouri;  to  acquire  100  percent 
Qf  the  voting  shares  of  Cape  County 
Bank  of  Cape  Girardeau,  Cape 
Girardeau,  Missouri. 

2.  Oran  Bancshares.  Inc.,  Oran, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  80.56  percent  of 
the  voting  shares  of  Oran  State  Bank. 
Oran.  Missouri. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Parker  Bankshares,  Incorporated, 
Parker.  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Parker,  Parker. 
Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
Sysfeiti.  December  7. 1984. 
James  McAfe«, 
A  ssociate  Secretary  of  the  Board.  . 

|FR  Doc  •♦-324S7  Filed  l2-12-e«;  8:45  «m| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Statement  of  Organization,  Functions 
and  Delegations  of  Autttority 

Part  A.  Office  of  the  Secretary. 
Chapter  AMH,  Office  of  Procurement, 
Assistance  and  Logistics  and  Chapter 
AMM,  Office  of  Management  Analysis 
and  Systems,  of  the  Statement  of 
Organization,  Functions  and  Delegation 
of  Authority  of  the  Department  of 
Health  and  Human  Services  are 
amended.  Chapter  AMH  was  last 
amended  at  46  FR  49644  (October  7. 
1981)  and  Chapter  AMM  was  last 
amended  at  49  FR  3542  (September  7. 
1984).  The  changes  in  the  Office  of 
Procurement,  Assistance  and  Logistics 
reflects  the  consolidation  of 
organizational  units  within  the  Office  of 
Procurement,  Assistance  and  Logistics 
in  order  to  reduce  overlapping  activities 
and  improve  the  effectiveness  of  the 
Office  in  carrying  out  its  assigned 
responsibilities.  The  change  in  the 
Office  of  Management  Analysis  and 
Systems  makes  a  correction  to  the 
previously  published  change.  The 
changes  are  as  follows. 

1.  Delete  Section  AMH.IO 
Organization  in  its  entirety  and  replace 
with  the  following: 

AMH.IO    Omanization 

The  Office  of  Procurement.  Assistance 
and  Logistics  reports  through  the  Deputy 
Assistance  Secretary  for  Procurement. 


Assistance  and  Logistics  to  the 

Assistant  Secretary  for  Management 

and  Budget  (ASMB).  The  Office  consists 

of  the  following: 

Immediate  Office 

Office  of  Procurement  and  Logistics 

Policy 
Office  of  Assistance  and  Cost  Policy 
Office  of  Procurement  and  Assistance 

Financial  Management 

Division  of  A^dit  Resolution 

Division  of  ADP  Review 

Division  of  Operations 
Office  of  Small  and  Disadvantaged 

.    Business  Utilization 

2.  Amend  Chapter  AMH,  Section 
AMH.20  Functions  as  Follows: 

(a)  Delete  Subsections  A,  B  and  C  in 
their  entirety  and  replace  them  with  the 
following: 

A.  Immediate  Office  of  the  Deputy 
Assistant  Secretary. 

Manages,  directs  supervises  and 
administers  the  Office  of  Procurement. 
Assistance  and  Logistics. 

B.  Office  of  Procurement  and  Logistics 
Policy. 

1.  Formulates  Departmentwide 
procurement  policies  governing  the 
award  and  administration  of 
procurement  and  logistics  activities. 
Formulate  Departmentwide  logistics 
management  policies  affecting 
iquipment.  matep^ls  and  supplies. 

lblisiie»lfiese  in  regulations  and 
manuals.  Recommends  and  participates 
in  development  of  govemmenlwide 
policies  in  these  areas. 

2.  Provides  advice  and  technical 
assistance  on  procurement  and  logistics 
activities  and  policy  matters  to  the 
Department's  Operating  and  Staff 
Divisions. 

3.  Develops,  participates  in.  and 
evaluates  training  programs  in 
procurement  and  logistics  for 
Department  staff;  develops  and 
participates  in  training  activities  for 
recipients  of  Department  procurement 
awards. 

4.  Monitors  the  adaptation  of  , 
procurement  and  logistics  policies  by 
the  Department's  Operating  and  Staff 
Divisions  to  ensure  consistent  policy 
interpretation  and  application. 

5.  Makes  studies  of  problems  requiring 
adoption  of  new  policies  or  revision  of 
current  policies,  including  the 
application  of  Departmental 
management  controls  and  rf-ports 
related  to  the  Department's  procurement 
and  logistics  activities. 

6.  Serves  as  the  Department's  liaison 
and  maintains  working  relationships 
with  OMB.  GSA,  OPM.  Treasury  and 
other  Federal  agencies  to  coordinate 
and  assist  in  development  of  policies 


in  litigation  to  present  an  eitective 
defense,  provided  such  disclosure  is 


?n.'S73.  witnin  lu  aavs  alter  tne  aate  oi 
the  Federal  Register  in  which  this  notice 


By  Order  ol  ttie  Federal  Maritime 
'  Commission. 
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and  resolve  issues  arising  from 
implementation  of  those  policies; 
maintains  similar  relationships  with 
associations  of  public  and  private 
contractor  organizations. 

C.  Office  of  Assistance  and  Cost 
Policy. 

1.  Formulates  Departmentwide 
policies  governing  the  award  and 
administration  of  grants  and  other  forms 
of  Federal  assistance;  formulates 
Departmentwide  cost  and  audit 
resolution  policies  and  procedures 
governing  the  administration  of 
procurement  and  assistance  activities; 
publishes  these  in  regulations,  manuals 
and  brochures. 

2.  Provides  general  advice  and 
assistance  to  recipients  ai\d  the 
Department's  Operating  and  Staff 
Divisions  on  matters  relating  to  the 
administration  of  grants,  other  forms  of 
Federal  assistance  and  costing. 

3.  Develops,  participates  in.  and 
evaluates  training  programs  for 
Department  staff,  develops  and 
participates  in  training  activities  for 
recipients  of  Department  assistance 
awards. 

4.  Monitors  the  adaptation  of 
assistance  and  cost  policies  by  the 
Department's  Operating  and  Staff 
Divisions  to  ensure  consistent  policy 
interpretation  and  application,  reviews 
proposed  regulations  for  policy 
implications,  and  recommends 
concurrence  or  nonconcurrence. 

5.  Makes  studies  of  problems  requiring' 
adoption  of  ne^  policies  or  revision  of 
current  policies,  including  the 
application  of  Department  management 
controls  and  reports. 

6.  Serves  as  the  Department's  liaison 
and  maintains  working  relationships 
with  OMB  and  other  Federal  agencies  to 
coordinate  and  assist  in  development  of 
assistance  and  cost  policies  and  resolve 
issues  arising  from  implementation  of 
those  policies,  maintains  similar 
relationships  with  associations  of  public 
and  private  grantees  and  other  recipient 
organizations. 

(b)  Delete  Subsection  E  in  its  entirety 
and  reletter  Subsection  F  as  Subsection 
.E. 

3.  Amend  Chapter  AMM,  Section 
AMM. 20  by  relettering  subsection  F  as 
subsection  E  and  subsection  G  as  F. 

Dated:  December  4. 1984. 

John ).  O'Shauglinessy. 

Assistant  Secretary  for  Management  and 
Budget, 

|FR  Doc.  M-324Z7  riled  12-12-M:  8:45  ami 
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Centers  for  Disease  Control 

Open  Meeting  on  Lower  Extremity 
Disorders  of  Occupational  Origin 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

January  18. 1985. 

Time:  9:00  a.m.-3:30  p.m. 

Place:  Room  B-3a  Robert  A.  Taft 
Laboratories.  4676  Columbia^rkway, 
Cincinnati,  Ohio  45226.   ^ 

Purpose:  To  review  and  discuss  a  project 
intended  to  evaluate  the  biochemical  basis 
for  lower  extremity  musculoskeletal 
disorders  among  worker  groups  and  identify 
risk  factors  in  their  occurrence.  Viewpoints 
and  suggestions  from  industry,  organized 
labor,  academia.  other  government  agencies, 
and  the  public  are  invited. 

Additional  information  may  be 
obtained  from;  Mr.  Dan  Habes,  Division 
of  Biomedical  and  Behavioral  Science, 
NIOSH,  CDC,  4678  Columbia  Parkway. 
Cincinnati,  Ohio  45226.  Telephones: 
FTS:  684-8286,  Commercial:  513/684- 
8286. 

Dated:  December  6, 1984. 
James  O.  Masoo.  M.D..  Dr.P.H., 

Director,  Gen  ters  for  Disease  Con  trol. 

|FK  Due.  84-32486  Filed  12-12-84;  8:45  (ml 
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Open  Meeting  on  Industrial  Hygiene 
Characterization  of  1,3-Butadiene 
Exposed  Workers 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

Date:  January  10, 1985. 

Time:  9:00  a.m.-4:00  p.m.  r 

Place:  Conference  Room  C.  S55S  Ridge 
Avenue,  Cincinnati.  Ohio  45213. 

Purpose:  To  discuss  the  protocol  for  an 
industrial  hygiene  characterization  of  1,3- 
butadiene  exposed  workers.  Viewpoints  and 
suggestions  from  industry,  organized  labor, 
academia,  other  government  agencies,  and 
the  public  are  invited. 

Additional  information  may  be 
obtained  from:  John  M.  Fajen,  Division 
of  Surveillance.  Hazard  Evaluations, 
and  Field  Studies.  NI05H.  CDC.  4676 
Columbia  Parkway.  Cincinnati.  Ohio 


45226,  Telephones:  FTS:  684-4363, 
Commercial:  513/684-4363. 
;    Dated:  December  7. 1984. 
James  O.  Mason.  MJ)„  Or J>Ji., 

Director,  Centers  for  Disease  Control. 

|FR  Doc.  84-324S7  Filed  12-1Z-84:  8:45  ami 
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Food  and  Drug  Administration 

(Docket  No.  84N-0378] 

Trans  Fatty  Acids;  Announcement  of 

Study  and  Request  for  Data  and 

Information 

agency:  Food  and  Drug  Administration. 

action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  the  Life  Sciences  Research  Office  of 
the  Federation  of  American  Societies  for 
Experimental  Biology  (FASEB)  is 
undertaking  a  study  on  tmns  fatty  acids 
by  the  means  of  an  ad  hoc  Review  Panel 
on  Trans  Fatty  Acids.  FASEB  is  inviting 
submission  of  scientific  data, 
information,  and  reports  on  trans  fatty 
acids  for  consideration  by  the  ad  hoc 
Review  Panel.  The  ad  hoc  Review  Panel 
will  provide  an  opportunity  for 
presentation  of  written  and  oral  views, 
information,  and  data  on  trans  fatty 
acids  at  an  open  meeting  on  February 
21, 1985.  The  Panel  will  meet  in 
executive  session  on  the  morning  of 
t='ebruary  21. 1985.  after  the  open 
imeeting.  and  on  February  2Z  1985. 

PATES:  Written  comments,  data,  and 
information  on  trans  fatty  acids  may  be 
submitteduntil  January  25, 1985.  The 
open  meeting  of  the  ad  hoc  Review 
Panel  is  scheduled  for  February  21. 1985, 
1:30  p.m.  Requests  to  make  oral 
presentations  at  the  open  meeting  must 
be  made  in  writing,  be  postmarked 
before  February  8. 1985,  and  received  by 
February  13, 1985. 

addresses:  Data  and  information  may 
be  submitted  as  follows:  two  copies  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857.  and  five  copies  to  F.  R.  Senti.  Life 
Sciences  Research  Office  of  the 
Federation  of  American  Societies  for     * 
Experimental  Biology.  9650  Rockville 
Pike.  Bethesda.  MD  20814.  Written 
requests  to  make  oral  presentations 
should  be  directed  to  both  addresses 
above.  The  meeting  will  be  held  at  the 
Milton  O.  Lee  Bldg..  FASEB.  9650 
Rockville  Pike,  Bethesda,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  R.  Senti,  Life  Sciences  Research 
Office  (address  above).  301-530-7030. 


I  .c.      .  o.  .      •     ..•  „„  ^  "'-"'^■''"^'••cyuiu.  miuuj{ii  meL»epuiy      ompr  rpnerai  agencies  to  coordinate 
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SUPPLEMCNTARY  INFORMATION:  FDA  is 
announcing  that  FASEB,  binder  its 
contract  with  FDA  (No.  223-KJ-2020). 
will  study  the  available  information  on 
traps  fatty  acids.  In  response  to  the 
agency's  request,  the  Scientific  Steering 
Groiip  that  FASEB  established  under  the 
contract  recommended  that  the  Life 
Sciences  Research  Office  appoint  an  ad 
hoc  study  panel.  To  accomplish  this 
task,  the  Life  Sciences  Research  Office 
has  established  an  ad  hoc  Review  Panel 
on  Trans  Fatty  Acids. 

The  ad  hoc  Review  Panel  will 
examine  available  information  on  trans 
fatty  acids  including:  (1)  The  levels  in 
the  current  U.S.  food  supply,  the  levels 
of  the  past  10  to  20  years,  and  the  levels 
predicted  over  the  next  5  to  10  years;  (2) 
estimates  of^.S.  dietary  intake;  (3)  the 
toxicological.  physiological,  and 
nutritional  effects:  and  (4)  available 
methods  for  measuring  trans  fatty  acids 
and  positional  isomers  in  fats.  oils,  and 
foods. 

The  ad  hoc  Review  Panel  will  be 
composed  of  members  of  the  Scientific 
Steering  Group  and  other  experts  in  the 
several  aspects  of  the  study  that  are 
outlined  above.  A  list  of  the  members  of 
the  Panel  may  be  obtained  by  writing  to 
the  contact  person  (address  above).  In 
accordance  with  21  CFR  14.15(b)(1). 
notice  is  given  that  the  ad  hoc  Review 
Panel  will  hold  an  open  meeiting  at 
which  opportunity  will  be  provided  for 
the  public  to  present  written  and  oral 
views,  information,  and  data  on  trans 
fatty  acids.  The  meeting  will  be  held  on 
February  21, 1985, 1:30  p.m..  at  the 
Milton  O.  Lee  Bldg.,  FASEB.  9650 
Rockville  Pike,  Bethesda,  MD.  The  Panel 
will  meet  in  executive  session  on  the 
morning  on  February  21, 1985.  for 
organizational  purposes.  The  Panel  will 
meet  after  the  conclusion  of  the  public 
meeting  on  February  21  and  again  on 
February  22. 1985.  to  consider  all  the 
information  and  views  received  at  the 
open  meeting,  written  submissions,  and 
all  other  published  data  and  information 
obtained  by  the  Panel  in  the  course  of  its 
study. 

This  notice  invites  submission  of 
scientific  information,  data,  and  reports 
on  trans  fatty  acids  for  consideration  by 
the  ad  hoc  Review  Panel.  Two  copies  of 
any  information  and  data  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above]  and  should  be 
identified  with  the  docket  number  found 
in  the  heading  of  this  document.  Five 
copies  of  any  information  and  data 
should  be  submitted  to  the  Life  Sciences 
Research  Office  (address  above).  The 
deadline  for  receipt  of  such  information 
is  January  25. 1985.  Written  requests  to 


make  oral  presentations  should  be  sent 
to  the  addresses  above,  must  be 
postmarked  before  February  8, 1985.  dnd 
received  by  February  13. 1985. 

Dated:  December  6. 1984. 

(oseph  P.  Hile. 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FR  Doc  M-32420  RIcd  12-12-a4;  •:4S  pm| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Environment  and  Energy 
(Docket  No.  l-«4- 132) 

Intent  To  Issue  a  Finding  of  No 
Significant  Impact;  Columbia  Point 
Redevelopment  Project;  Boston,  MA 

The  Department  of  Housing  and 
Urban  Development  gives  notice  that  it 
intends  to  issue  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
proposed  Columbia  Point 
Redevelopment  Project,  located  in  the 
City  of  Boston,  Massachusetts.  The 
proposed  finding  is  based  on  an 
Environmental  Assessment  (EA)  for  the 
project  and  an  Environmental  Impact 
Report,  prepared  under  State 
environmental  law.  Comments  are 
solicited  before  the  HUD  Boston 
Regional  Administrator  makes  a  final 
determination  whether  to  proceed 
without  preparing  an  Environmental 
Impact  Statement  (EIS). 

The  previous  Notice  of  Intent  to  File 
an  EIS,  published  in  the  Federal  Register 
on  June  22. 1984  is  hereby  cancelled. 

Description 

The  proposed  project  provides  for  the 
rehabilitation  and  new  construction  of 
1400  residential  apartment  units  on  the 
site  of  the  existing  Columbia  Point 
Housing  Project.  The  existing  project 
consists  of  1504  dwelling  units  in  27 
residential  structures  and  3  service 
buildings.  At  present,  most  of  the 
buildings  are  vacant  and  boarded-up 
and  contain  a  resident  population  of 
300-^00  people.  Nineteen  of  the 
residential  buildings  will  be  demolished 
and  the  remainder  will  be  rehabilitated.  " 
New  construction  will  include 
townhouses.  4-5  story  lowrises,  6-11 
story  stepped  midrises.  8  story  midrises 
and  6-16  story  stepped  towers.  All  on- 
site  tenants  will  be  rehoused  within  the 
project.  The  completed  project  will 
include  amenities  such  as  a  community 
building,  swimming  pools,  tennis  courts. 
Softball  diamonds,  tot  lots  and 
playgrounds  will  be  provided.  A  400- 


vehicle  garage  is  proposed  to 
supplement  950  other  off-street  parking 
spaces.  The  proposal  is  being  reviewed 
for  acceptance  under  section  223(d)(4) 
which  provides  for  Coinsurance  for  the 
Construction  or  Substantial 
Rehabilitation  of  Multifamily  Housing 
Projects  (24  CFR  Part  251). 

Purpose  of  FONSI  Notice 

Pursuant  to  HUD  environmental 
regulations  at  24  CFR  Part  50,  an  EA  has 
been  prepared  by  HUD's  Boston  Office 
to  determine  whether  or  not  an  EIS  is 
required.  It  is  the  finding  of  the  EA  that 
there  would  be  no  significant  impact  on 
the  human  environment  and  that  the 
project  is  in  compliance  with  the 
National  Environmental  Policy  Act  and 
related  environmental  laws  and 
authorities  cited  at  24  CFR  50.4. 
Therefore,  in  accordance  with  the 
applicable  regulations  a  FONSI  has 
been  prepared,  and  a  Notice  to  that 
effect  is  hereby  published.  Pursuant  to 
40  CFR  1501.4(e)(2)  of  the  Council  on 
Environmental  Quality  regulations,  there 
will  be  a  thirty  (30)  day  comment  period 
before  HUD  makes  its  final 
determination  on  the  FONSI.  Interested 
individuals,  governmental  agencies,  and 
private  organizations  are  invited  to 
comment  on  the  FONSI  by  the  date  and 
to  the  address  set  forth  below. 


Additional  Information  and  Comments 


( 


The  EA  and  supporting  documentation 
which  serves  as  the  basis  for  the  FONSI 
are  available  for  inspection  until  the 
close  of  the  comment  period  at  the  HUD 
Boston  Regional  Office  during  regular    , 
business  hours.  Contact  concerning 
inspections  should  be  made  with 
Sheldon  Gilbert.  Regional 
Environmental  Officer.  Room  600. 
Bulfinch  Building,  15  New  Chardon 
Street.  Boston.  MA  02114.  telephone 
617-223-1620  (this  is  not  a  toll  free 
number). 

Written  comments  on  the  FONSI 
stiould  be  submitted  to  John  C.  Mongan. 
Regional  Administrator-Regional 
Housing  Commissioner,  Department  of 
Housing  and  Urban  Development,  Room 
800,  John  F.  Kennedy  Building.  Boston, 
MA  02203  (Attention:  Regional 
Environmental  Officer)  within  thirty  (30) 
days  of  the  publication  of  this  Notice. 

Dated:  December  7. 1984. 
Francis  G.  Haas, 

Deputy  Director,  Office  of  Environment  and 
Energy. 

|FR  Doc  S4-3241B  Filed  12-12-M:  S:4$  ami 
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DEPARTMENT  OF  THE  INTERIOn 

Office  of  the  Secretary 

Privacy  Act  of  1974— Establishment  of 
New  Systems  of  Records  Notices 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  publish  two  new  systems  of  records 
notices  describing  records  maintained 
by  the  Minerals  Management  Service, 
and  the  Geological  Survey.  The  notices 
are  titled  "Employee  Counseling 
Services  Program"  (MMS-9  and  EGS-4) 
and  describe  records  which  pertain  to 
Minerals  Management  Service  and 
Geological  Survey  employees,  former 
employees,  and  their  families  who  seek 
help  with  their  personal  or  medical 
problems.  The  new  notices  do  not 
constitute  the  establishment  of  new 
records,  per  se,  but  reflect  existing 
records  currently  described  under  a 
Departmentwide  notice  (OS-100) 
published  in  the  Fedeal  Register  on 
September  la  1980(45  FR  59642).  The 
Minerals  Management  Service  and 
Geological  Survey  records  are  being 
removed  from  coverage  under  the 
Departmentwide  notice,  and  are  now 
described  in  the  separate  notices 
pubhshed  below.  "Hie  Departmentwide 
notice  for  such  records  (OS-100)  is  being 
deleted  from  the  inventory  of  systems 
notices  describing  records  maintained 
by  the  Department. 

5  U.S.C.  552a(e)(ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment.  Therefore,  written 
comments  on  this  proposed  change  can 
be  addressed  to  the  Department  Privacy 
Act  Officer,  Office  of  the  Secretary 
(PIR),  U.S.  Department  of  the  Interior, 
Washington,  D.C.  20240.  Comments 
received  on  or  before  January  14. 1985, 
will  be  considered.  The  notices  shall  be 
effective  as  proposed  without  further 
publication  at  the  end  of  the  con^ment 
period,  unless  comments  are  reyieived 
which  would  require  a  contrary 
determination.  

Dated:  December  5, 19iK. 
Oscar  W.  Mueller,  Jr., 
Director.  Office  of  Information  Resource* 
Management 

INTERIOR/MiMS-9 

SYSTEM  NAME: 

Employee  Counseling  Services 
Program — Interior.  MMS-9 

SYSTEM  LOCATION: 

This  system  Is  located:  (1)  Department 
of  the  Interior  (DQI).  Minerals 
Management  Service.  Office  of 
Administration.  Personnel  Division, 


Mail  Stop  634. 12203  Sunrise  Valley 
Drive.  Reston,  Virginia  22091.  and  (2) 
Contractor  providing  counseling 
services. 

cateqonies  of  hnxviouals  covered  by  the 
system: 

All  Minerals  Management  Service 
employees,  former  employees,  and  their 
family  members  who  seek,  are  referred, 
and/or  receive  assistance  through  the 
Employee  Counseling  Services  Program. 
The  records  contained  in  this  system 
which  pertain  to  individuals  contain 
principally  personal  and/or  medical 
information.  These  records  are  subject 
to  the  Privacy  Act 


categories  OF  I 


I  IN  THE  system: 


Records  iniMs  iystem  include 
documentation  of  visits  to  employee 
counselor  (Em)floyee  Counseling 
Services  Program  Counselor)  and  the 
problem  assessment,  recommended  plan 
of  action  to  correct  the  major  issue, 
referral  to  community  or  private 
resource  for  assistance  with  personal 
problems,  referral  to  community  or 
private  resource  for  rehabilitation  or 
treatment,  results  of  referral,  and  other 
notes  or  records  of  discussions  held 
with  the  employee  made  by  the 
Employee  Counseling  Services  Program 
Counselor.  Additionally,  records  in  this 
system  may  include  documentation  of 
treatment  by  a  therapist  or  private 
institution. 


AUTMoarrv  fon  maintsnancc  of  tmk 
system: 

(1)  42  U.S.C.  290dd-l;  (2)  42  l(.S.C. 
290ee-l 


;l(.S 


routine  uses  of  records  maintawcd  m 
the  system,  iNCLUDwa  catboomss  of 

USERS  AND  THE  PURPOSCS  OF  SUCH  UStS: 

The  primary  use  of  the  records  are  to 

counsel  and  refer  employees  and/or 
their  family  members  with  f  jrsonal  or 
medical  problems.  These  records  and 
information  may  be  used  to  disclose 
information  to  qualified  personnel  for 
the  purpose  of  conducting  scientific 
research,  management  audits,  financial 
audits  or  program  evaluation,  but  such 
personnel  may  not  identify,  directly  or 
indirectly,  any  individual  patient  in  any 
report  or  otherwise  disclose  patient 
identities  in  any  manner  (when  such 
records  are  provided  to  qualified 
researchers  employed  by  DOL  all 
patient  identifying  information  will  be 
removed). 

POUaeS  AND  PRACTICES  FOR  STORING, 

RETRicvma,  Acccssmo,  RrrANHNO,  and 

OISPOSINO  OF  RECORDS  M  THE  SYSTEM: 
STORAQE:       * 

Maintained  in  folders  in  file  cabinets. 


RETIHSVAaHJTV: 

Indexed  by  name  of  individual  on 
whom  they  are  maintained. 

SAFEOUAROS: 

Maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51  manual 
records. 

RETENTION  AND  DISPOSAU 

Records  are  maintained  for  three 
years  after  the  employee's  or  the  family 
member's  last  contact  with  the 
Employee  Counseling  Services  Program. 
Records  are  destroyed  by  shredding  or 
burning. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief,  Personnel  Division,  Minerals 
Management  Service.  12203  Sunrise 
Valley  Drive.  Mail  Stop  634.  Reston. 
Virginia  22091. 

NOTIFICATION  PROCEOimES: 

Inquiries  regarding  the  existence  of  a 
record  should  be  addressed  to  th^ 
System  Manager.  A  written  signed 
request  stating  that  the  individual  seeks 
information  concerning  his/her  records 
is  required.  (43  CFR  2.80). 

RECORDS  ACCESS  PROCEDURES: 

A  request  for  access  may  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing,  signed  by  the  , 
requester,  and  meet  the  content 
requirements  of  43  CFR  2.63. 

CONTESTINO  RCCORO  PROCEDURES: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  2.71. 

RECORD  SOURCE  CAHQOWWE. 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies,  the  supervisor  of  the  individual 
if  the  individual  was  referred  by  a 
supervisor,  the  Employee  Relations  and 
Training  Branch  who  records  the 
counseling  session,  and  therapists  or 
institutions  used  as  referrals  or  who 
provide  treatment. 

INTERIOR/EQS-4 

SYSTEM  NAMC 

Employee  Counseling  Services 
Program  Records — Interior.  GS-4 

SYSTEM  LOCATIOM: 

This  system  of  records  is  located  with 
the  contractor  providing  counseling 
services. 

cateoories  of  nomviouals  covcrcd  sv  the 
system: 

U.S.  Geological  Survey  employees  and 
their  families  who  seek,  are  referred. 


J\ 
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and/or  receive  assistance  through  the 
Employee  Counseling  Services  Program 
(ECSP). 

CATcoomes  of  recohos  in  thc  system: 

Records  in  this  system  include 
documentation  of  visits  to  employee 
counselors  [Federal.  State,  local 
government,  or  private]  and  the  problem 
assessment,  recommended  plan  of 
action  to  correct  the  major  issue,  referral 
to  community  or  private  resource  for 
assistance  with  personal  problems, 
referral  to  community  or  private 
resource  for  rehabilitation  or  treatment, 
results  of  referral,  and  other  notes  or 
records  of  discussions  held  with  the 
employee  made  by  the  ECSP  counselor. 
Additionally,  records  in  this  system  may 
include  documentation  of  treatment  by  a 
therapist  or  at  a  Federal.  State,  local 
government,  or  private  institution. 

Aumomm  pon  hamtcnancc  of  tmc 
svstcm: 

42  U.S.C  290dd-l:  42  U.S.C.  290ee-l. 

nOVTMC  uses  OF  RCCOnOS  MANtTAINEO  IM 
TMC  SVSTCH.  WCmDIWO  CATCOOfWCS  OF 
USERS  AND  TMK  FWWOSCS  OF  SUCH  USES: 

These  records  are  used  by  the 
Employee  Counseling  Services  Program 
Counselor  to  document  the  nat^ure  of  an 
indindual's  work  performance  problem 
and  progress  made  to  correct  the 
problem.  The  primary  uses  of  these 
records  are:  (1)  For  the  ECSP  counselor 
to  document  the  nature  of  an 
individual's  work  performance  problem 
and  progress  made  to  correct  the 
problem,  and.  (2)  record  an  individual's 
participation  in.  and  the  results  of, 
community  or  private  referrals  for 
solution  of  personal  problems, 
rehabilitation,  or  treatment  programs. 

These  records  and  information  may 
be  used: 

(1)  To  disclose  information  to 
qualified  personnel  for  the  purpose  of 
conducting  scientific  research, 
management  audits,  financial  audits,  or 
program  evaluation,  but  such  personnel 
may  not  identify,  directly  or  indirectly, 
any  individual  patient  in  any  report  or 
otherwise  disclose  patient  identities  in 
any  manner  (when  such  records  are 
provided  to  qualifled  researchers 
employed  by  DOL,  all  patient  identifying 
information  will  be  removed). 

Note. — Disclosures  of  information 
pertaining  to  sn  individual  with  a  history  of 
alcohol  or  drug  abuse  must  be  limited  in 
compliance  with  the  restrictions  of  the 
confidentality  of  Alcohol  and  Drug  Abuse 
Patient  Records  Regulations.  42  CFR  Part  2. 
Disclosure  of  records  pertaining  to  the 
physical  and  mental  fitness  of  employees  are. 
as  a  matter  of  Department  policy,  afforded 
the  same  degree  of  confidentiality. 


FOUCIES  AND  fhacticcs  pok  storaoe, 

RETmEVINO.  ACCESSINQ,  RETAININO.  AND 
IMSPOSINO  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  in  file 
folders.  ^  / 

RETRIEVABIUTV: 

These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  maintained  in 
locked  file  cabinets  with  access  strictly 
limited  to  those  persons  employed  by 
the  contractor(s)  who  are  directly 
involved  in  the  Geological  Survey's 
Employee  Counseling  Services  Program 
alcohol  and  drug  abuse  prevention 
function  as  that  term  is  defined  in  42 
CFR  Part  2. 

RETENTION  DISFOSAL: 

'     Records  are  maintained  for  three  to 
five  years  after  the  employee  of  family 
member's  last  contract  with  the  ECSP 
prevention  function  or  until  the 
employee's  separation  or  transfer, 
whichever  comes  first.  Records  are 
destroyed  by  shredding  or  burning. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Program  Coordinator,  Employee 
Counseling  Services  Program,  Branch  of 
Personnel.  U.S.  Geological  Survey.  12201 
Sunrise  Valley  Drive.  Reston.  Virginia 
22092. 

NOTIFICATION  PROCEDURE: 

Geological  Survey  employees  wishing 
to  inquire  whether  this  system  of 
records  contains  information  about  them 
should  contact  the  U.S.  Geological 
Survey  Employee  Counseling  Services 
Program  Coordinator.  Individuals  must 
furnish  their  name  and  date  of  birth  for 
their  records  to  be  located  and 
identified. 

RECORD  ACCESS  PROCEDURES  ! 

Same  as  notification  above.  Any 
individual  must  also  follow  the 
Department  Privacty  Act  Regulations 
regarding  verification  of  identity  and 
access  to  records  (See  43  CFR  2.62). 

CONTESTING  RECORDS  PROCEDURES: 

Geological  Survey  employees  wishing 
to  request  amendment  to  these  records 
should  contact  the  U.S.  Geological 
Survey  Employee  Counseling  Services 
Program  Coordinator.  An  individual 
must  follow  the  Department's  Privacy 
Act  Regulations  regarding  verification  of 
identity  and  amendment  of  records  (See 
43  CFR"  2.70). 


RECORD  SOURCE  CATEOORWS: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies,  the  supervisor  of  the  individual 
if  the  individual  was  referred  by  a         '^ 
supervisor,  the  Employer  Counseling 
Services  Program  staff  who  records  the 
counseling  session,  and  therapists  or 
institutions  used  as  referrals  or 
providing  treatment. 

|FR  Ooc  M-SZAM  rilsd  i:-l>M:  S:4S  ami 
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Bureau  of  Land  Management 

Competitive  Coal  Lease  Offering  by 
Sealed  Bid;  Tuscaloosa  County,  AL 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Competitive  coal  lease  offering 
by  sealed  bid. 

summary:  Notice  is  hereby  given  that  as 
a  result  of  applications  filed  by  Mitchell 
and  Neely.  Inc.  (ES  28564)  Nickle  Plate 
Mining  Company  (ES  30862).  and  North 
River  Energy  Company  (ES  32949)  for 
coal  resources  in  the  Carter  Brookwood 
Croup  (Tuscaloosa  County,  Alabama], 
The  Milidale  (Carter  "split")  and  Carter 
Seams  (Tuscaloosa  County.  Alabama), 
the  Utiey  Group — First  and  Second 
Seams  (Tuscaloosa  County.  Alabama), 
respectively,  these  coal  resources  will 
be  offered  for  competitive  leasing  by 
,  sealed  bid  in  accordance  with  the 
provisions  of  the  Mineral  Leasing  Act  of 
1947  (61  Stat.  913,  30  U.S.C.  351-359).  as 
amended.  The  applicants  have 
satisfactorily  demonstrated  under  the 
emergency  leasing  regulation  43  CFR 
3425.1-4  that  is  the  coal  desposits  are 
not  leased,  they  will  be  bypassed  in  the 
reasonably  foreseeable  future. 

The  applications  have  been  listed  as 
three  parcels  as  described  below: 

Parcel  One 

Application  ES  38SS4  (Long  Creek  Tract) 

T.  18S.R.9W.. 
Sec.  31  and  32. 

Tuscaloosa  County.  Alabama 

Containing  approximately  200  acres. 

Parcel  Two 

Applications  ES  30862  (Modified  fock  Creek 
Trad) 

T.  18S.  R.9VV..  '  . 

Sec.  26  and  35  ■  •  ^ 

T.  19'S  .  R  9  W., 

Sec.  1. 

Tuscaloosa  County.  Alabama 
Containing  appro\imately  890  acres. 


iviciiiiigeiiieiii  oervii;*;,  vjihkas  ui 

Administration.  Personnel  Division, 


Maintained  in  folders  in  file  cabinets.        their  families  who  seek,  are  referred. 
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ParcelThree 

Application  ES  32949  (Sottera  Trauf 

T.  18  S..  R.  10  W..     . 

Sec.  11.  ■'         I 

Tuscaloosa  County,  Alabama 

Containing  approximately  50  acres. 

The  tracts  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid  for 
the  tracts  equals  or  exceeds  the  fair 
market  value  (FMV)  of  the  tracts  as, 
determined  by  the  authorized  officer 
after  the  sale.  The  Department  has 
established  a  minimum  bid  of  $100.00 
per  acre  for  all  tracts.  The  minimum  bid 
is  not  to  be  considered  as  representing 
the  amount  for  which  the  tracts  may 
actually  be  leased,  since  FMV  will  be 
determined  in  a  separate  postsale 
analysis.  If  identical  high  sealed  bids 
are  received  for  a  particular  parcel,  thc 
tying  high  bidders  will  be  asked  to 
submit  follow  up  sealed  bids  until  a  high 
bid  is  received.  All  tie-breaking  bids 
'  must  be  submitted  within  5  minutes 
following  the  authorized  officer's 
announcement  at  the  sale  that  identical 
high  bids  have  been  received. 
date:  The  sale  will  be  held  at  10:00  a.m., 
Wednesday.  January  16. 1985.  in  the 
Hyatt  Birmingham.  Birmingham. 
Alabama  35203.  All  bids  must  be 
submitted  to  the  Bureau  of  Land 
Management.  Jackson  District  Office, 
P.O.  Box  11348,  Delta  Station.  Jackson, 
Mississippi  39213.  The  bids  should  be 
sent  by  certified  mail,  return  receipt;  or 
be  hand-deliyered  on  or  before  4:00  p.m.. 
January  14. 1985.  Any  bids  received  after 
4:00  p.m..  Monday.  January  14, 1985.  will 
not  be  considered. 

SUPPLEMENTARY  INFORMATION:  Fhe  COal 
resources  being  offererd  are  to  he 
surface  mined  from  the  Carter 
Brookwoood  Group,  the  Milidale  and 
Carter  Seams  and  the  UtIey  Group — 
First  and  Second  Seams  in  Tuscaloosa 
County.  Alabama.  The  complete  legal 
descriptions  are  available  at  the  Eastern 
States  Office  at  350  South  Pickett  Street. 
Alexandria.  Virginia  22304. 

The  proximate  analysis  of  the  tracts 
are  as  follows: 

Long  CneeK  Tract 


Jock  Creek  Tract— Continued 


1  Montura  (parc«nQ 

2  A«h  (parcant) 

3  SuMur  (paroam). 

4  Btu  par  k 

5.  Appronmata  tona  ki  plaoa.. 


1.1-4J 

S.4-11.1 

0  9-148 

13.030-14,174 

126.000 


Jock  Creek  Tract 


1.  Monttfa  (parc«n«).. 

2.  Ath  (parcam) _. 

3  SuHw  (parcanq 

4  Btu  par  k 


faam        Canar  aeam 


28-56 

118-23  0 

12-1.5 

10«Sr-1 3,000 


MiNdaleaaMn 

Canar  Mam 

5.  ApproKimale  lor»  ir< 
ptaoa 

600,000 

325.000 

SoTTERA  Tract 

1.4-2.4 

2.  Aah  (paroant) ~    —    

3.  SuHw  (parcant) 

4  Btu  par  lb            

6.6-117 
16-3  9 

13109-14,000 

S.  Appronmata  ton*  ki  pit 

1B.O0O 

2  8-5  0 

4  1-8.1 

09-13 

14.000-14.500 


Other  detailed  chemioal  analysis  are 
available  upon  request  nt)m  the  Bureau 
of  Land  Management,  Eastern  States 
Office.  Branch  of  Fluid  and  Solid 
Minerals  at  350  South  Pickett  Street, 
Alexandria.  Virginia  22304. 

Rental  and  Royalty 

Any  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  $3.00  per  acre  and  a 
royalty  payable  to  the  United  States  of 
12%  percent  of  the  value  of  the  coal 
produced  by  surface  mining  methods. 

The  value  of  the  coal  shall  be         

determined  in  accordance  with  43  CFR 
3485.2. 

Notice  of  Availability 

Bidding  instructions  and  bidder 
qualifications  are  included  in  the 
Detailed  Statement  of  the  Lease  Sale. 
Copies  of  the  Statement  and  of  the 
proposed  coal  leases  are  available  at 
the  Bureau  of  Land  Management. 
Eastern  States  Office  and  the  Jackson 
District  Office.  Case  file  documents  are 
available  for  public  inspection  at  the 
Eastern  States  Office. 
FOR  FURTHER  INFORMA-HON  CONTACT. 
Ms.  Barabara  Coalgate,  Bureau  of  Land 
Management.  Eastern  Slates  Office.  350 
South  Pickett  Street.  Alexandria. 
Virginia  22304.  (703)  274-0149. 
Pieter  |.  VanZander, 
Acting  State  Director 

|FR  Doc  84-32333  Filed  12-'12-S4;  8:45  •mj 
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Bureau  of  Indian  Affairs 

Irrigation  Operation  and  Maintenance 
Charges;  Water  Charges  and  Related 
Information  on  the  Crow  Irrigation 
Project,  Montana 

This  notice  of  operation  and 
maintenance  rates  and  related 
information  is  published  under  the 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  in  209  DMB  and 
redelegated  by  the  Assistant 
Secretary — Indian  Affairs  to  the  Area 
Directors  in  10  BIAM  3.  and  by  authority 


delegated  to  the  Project  Engineer  and  to 
the  Superintendents  by  the  Area 
Director  in  10  BIAM  7.0,  Section  2.70- 
2.75.  The  authority  to  issue  regulations  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  sections  463  and  465  of 
the  Revised  Statues  (25  U.S.C.  2  and  9). 
and  also  under  25  CFR  171.1(e). 

Pursuant  to  the  final  rule  published  on 
June  14. 1977.  in  42  FR  30361.  this  notice 
sets  forth  changes,  to  the  operation  and 
maintenance  charges  and  related 
information  applicable  to  the  Crow 
Irrigation  Project  Crow  Agency. 
Montana.  These  charges  were  proposed 
pursuant  to  the  authority  contained  in 
the  Acts  of  August  1. 1914.  and  March  7, 
1928.  (38  Stat.  583.  25  U.S.C.  385;  45  Stat. 
2ia  25  U.S.C.  387). 

Interested  persons  were  given  30  days 
in  which  to  submit  written  comments, 
views  or  arguments  regarding  the 
proposed  rates  and  related  provisions. 
No  written  comments  were  received        ' 
during  the  30-day  comment  period. 

Therefore,  in  compliance  with  the 
above,  the  operation  and  maintenance 
charges  for  the  lands  under  the  Crow 
Irrigation  Project.  Montana,  for  the 
season  of  1985  and  subsequent  years  or 
until  further  notice,  are  hereby  fixed  as 
follows: 


UnM 


T»»o  Leggma 

Boiaman  Trai.. 
All  ragular  units... 


I  units  urxtar  WMow  OMk  Moraga.. 
Two  Lsggns  drainags 


•SS20 

2.20 

10.50 

030 

1.25 


■  Or  mirwnum  o<  $20  par  landonwiar. 

Waller  R.  Eggad. 

Acting  Superintendent,  Crow  Indian  Agency 

IFR  Doc.  84-32506  Filed  12-12-84;  B:4S  sn) 
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Bureau  of  Land  Management 

lA-193601 

Application  for  Issuance  of  Disclaimer 
of  Interest  to  Lands  In  Arizona 

December  6, 1984. 

Notice  is  hereby  given  that  the  United 
States  of  America,  pursuant  to  the 
provisions  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA).* 
Section  315.  43  U.S.C.  1745  (1982),  does^  ^ 
hereby  give  notice  of  its  intention  to 
disclaimrall  interest  in  the  mineral 
estate  in  the  following  described  land,  to 
wit: 
Gila  and  Sail  River  Meridian.  Arizona 

T.  19  S.,  R.  28  E., 
Section  18,  SV4. 


na  a  iiuiuer  oi  Lieparuneni  policy,  aiioraea 
Ihe  same  degree  of  confidentialily. 


luenuiy  ana  amenameni  oi  recoras  (bee        '  "'•«•'"•«">  «-wuiu>.  ruduamu 

43  CFR  2.70).  Containing  approximately  890  acres. 
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CoataifMog  320LOO  acres. 

After  review  of  the  official  records,  it 
has  been  detennined  by  the  Doreau  of 
Land  Management  lliat  the  land 
described  above  was  a  surveyed  school 
section  granted  to  the  State  of  Arizona 
on  February  14. 1912.  On  July  8, 1948.  the 
Stafecbnveyed  the  surface  estate  to  the 
United  states  in  a  land  exchange;  all 
minerafe  were  reserved  by  the  State.  On 
May  2B.  1954.  the  Bureau  of  Land 
Management  patented  the  surface  estate 
to  the  State  of  Arizona  pursuant  to  the 
Federal  Airport  Act  The  Airport  patent 
contained  a  clause  whereby  the  land 
reverted  to  the  United  States  if  the  land 
ceased  to  be  used  for  airport  purposes. 
The  St^^e  quitclaimed  the  land  back  to 
the  Uniied  States  on  December  23, 1960. 
There  were  do  specific  reservations  in 
the  quitclaim  deed.  The  Bureau  of  Land 
Management,  therefore,  noted  the 
records  as  to  United  States  ownership  of 
both  the  surface  and  mineral  estates. 
However,  it  is  reasorrable  to  conclude 
that  the  State's  intention  was  to 
reconvey  only  the  surface  estate  that 
had  been  specifically  acquired  under  the 
Airport  patent.  The  qnitclaim  deed  did 
not  affect  the  mineral  estate  winch  the 
State  of  Arizon^«icfned  under  a 
different  authority. 

Any  person  wishing  to  sul 
protest  or  comment  to  the  above 
disclaimer  should  do  so  in  writing 
before  the  expiration  of  90  days  from  tri 
date  of  publication  of  this  notice.  If  no 
protest  is  received,  the  disclaimer  will 
become  effective  on  or  after  March  11, 
1985. 

Information  concerning  this  land  and 
the  proposed  disclaimer  may  be 
obtained  from  and  any  protest  may  be 
filed  with  the  State  Director,  Bureau  of 
Land  Management,  P.O.  Box  16563. 
Phoenix,  Arizona  85011. 
Dob  R.  Milchell. 

Chief.  Branch  of  Lands  an  J  Minerals 
Operations. 

|FK  Doc.  M-32443  Filed  t2-12-M:  B'4S  >ia| 
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1(31)  New  Mntoe] 

Correction  of  Lands  Deleted  from 
Socorro  Peak  Known  Geothermat 
Resources  Area;  New  Mexico 

AGEMCv:  Bureau  of  Land  Management. 
Interior. 

action:  Correction  of  Lands  Deleted    . 
from  Socorro  Peak  Known  Ceotherma^ 
Resources  Area.  '^ 

SUMMAWY:  The  notice  of  lands  deleted 
from  the  Socorro  Peak  Known 
Geothermai  Resources  Area  printed  in 
the  Federal  Register  Vol.  48,  No.  51. 


March  )5. 1983.  Notice  10827.  should 
read  in  part: 

New  Mexico  Principal  Meridian.  New  Mexico 
T.  3  S,  R.  1  W., 
Sees.  16  and  17. 

This  correction  does  not  change  the 
amount  of  deleted  acres. 
RidMfd  W,  Baste. 

Associate  District  Manager.  '         .  ,» 

(FR  Doc  84-K4»  ntcti  tS-12-aC  CO  un| 
SaUNQ  coot  431»#S-II 

(M-39763] 

Montana;  Realty  Action;  Exchange 

AQENCv.  Bureau  of  Land  Management — 
Lewistown  District  Office.  Interior. 
action:  Correction. 

summary:  In  Federal  Register 

Document.  Vol.  49.  No.  230  appearing  at 
page  46811  in  the  issue  for  Wednesday, 
November  28. 1984.  make  the  following 
correction  in  coUumi  two,  Hnes  60  and  61 
for  the  lands  bejng  acquired: 

Sec.  a.  Id  7,  SEViFJEV«SWy4.  SEy4SW  V4, 
and  SEV* 

Date:  December  7. 1984. 

Roy  H.  Oliver. 

Acting  District  Manager.       •  <«»• 

|FR  Doc  M~aMe  Filed  12-12-at  ktf  m| 
StLUMQCOM  431»mM^r 

IM-59923J 

Montana;  Order  Opening  Public  Lands 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice:  correction. 

summary:  This  document  corrects  the 
legal  description  for  the  notice  that 
appeared  at  page  17598  in  the  Federal 
Register  of  Tuesday,  April  24. 1984,  as 
Document  84-10900. 

DETAILS:  The  description  for  section 
33  in  M-59923— Part  1  should  be  SWV*, 
NVaSE'A  and  SWy4SEV4;  instead  of  the 
description  shown  in  the  April  24, 1984, 
publication. 

Dated:  December  7, 1984. 
)ohn  A.  KMriatkowski. 

Deputy  State  Director,  Division  of  Lands  and 
Renewable  Resources. 

|FR  Oui  »4-32445  Filed  12-12-»l:  •^«S  (ml 
MLLING  COOC  4310-ON-II 


(WASH-0425t] 

Washington;  Proposed  Continuation  of 
Withdrawal 

agency:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Notice. 


summary:  The  Bureau  of  Reclamation 
proposes  that  a  land  withdrawal  for  the 
Columbia  basin  Reclamation  Project 
continue  for  an  indeHnite  period.  The 
land(s)  would  remain  closed  to  surface 
entry  and  mining  but  has  been  and 
would  remain  open  to  mineral  leasing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan,  BLM  Oregon  State 
Office.  P.O.  Box  2965,  Portland.  Oregon 
97208,  (Telephone  503-231-6905). 

The  Bureau  of  Reclamation  proposes 
that  the  existing  land  withdrawal  made 
by  Public  Land  Order  No.  3034  of  April 
15, 1963,  be  continued  for  an  indefinite 
period  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751,  43  U.S.C.  1714. 

The  land(s)  involved  is  located  east  of 
the  Columbia  River  approximately 
seven  miles  northwest  of  George  and 
contains  10  acres  within  Sectionfs]  id,  T. 
19  N..  R.  23  E..  W.M.  Grant  County, 
Washington. 

The  purpose  of  the  withdrawal  is  to 
protect  a  portion  of  the  Columbia  Basin 
Reclamation  Project.  The  withdrawal 
segregates  the  land(s)  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws.  No  change  is  proposed  in 
the  purpose  or  segregative  effect  of  the 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  oHicer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to    ' 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  December  6.  1984. 
Champ  C.  Vaughan.  |r.. 

Acting  Chief  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc  M-32430  Fllad  12-12-M:  1:45  pmi 
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IWASH-03357.  WASH-OS3S31 

Washington;  Proposed  Continuation  of 
Withdrawals 

agency:  Bureau  of  I^nd  Managcmeht. 
Interior. 

action:  Notice. 


Dated:  Decemljer  6, 1984. 
Champ  C  Vaughan,  |r.. 

Acting  Chief  Branch  of  Lands  and  Mineral 
Operations. 

■"  |FR  Doc.  84-32437  Piled  1Z-12-M:  S:4S  am) 
SILLINO  COOC  4110-3S-M 


summary:  The  Department  of  the  Army, 
Corps  of  Engineers,  proposes  that  two 
land  withdrawals  for  the  Ice  Harbor 
Lock  and  Dam  Project  continue  for  an 
additional  78  years.  The  land(s]  would 
remain  closed  to  surface  entry  and 
mining  but  have  been  and  would  remain 
open  to  mineral  leasing. 

FOR  FURTHER  INFORMATION  CONTACT. 
.  Champ  Vaughan,  BLM  Oregon  State 
Office.  P.O.  Box  2965.  Portland.  Oregon 
97208.  (Telephone  503-231-6905). 

The  Department  of  the  Army.  Corps  of 
Engineers,  proposed  that  the  existing 
land  withdrawals  made  by  Public  Land 
Orders  No.  3014  of  April  8. 1963,  and  No. 
3644  of  April  15, 1965.  be  continued  for  a 
period  of  78  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751. 
43  U.S.C.  1714. 

The  land(8)  involved  are  located 
adjacent  to  the  Snake  River  and 
aggregate  approximately  823  acres 
within  Flanklin  and  Walla  Walla 
Counties.  Washington. 

The  purpose  of  the  withdrawals  is  to 
protect  the  Ice  Harbor  Lock  and  Dam 
Project.  The  withdrawals  segregate  the 
Iand(s]  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
No  change  is  proposed  in  the  purpose  or 
segregative  e^ect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuations  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above.  ^ 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
I     until  such  fmal  determination  is  made. 


McCullough-Victorville/Adeianto  500- 
kV  Transmission  Uns;  Intent  To 
Prepare  an  Environmental  Impact 
Statement;  Los  Angetes,  CA 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior, 
ACTION:  Notice  is  hereby  given  that  the 
Bureau  of  Land  Management  of  the 
Department  of  the  Interior  and  the 
Department  of  Water  and  Power  of  the 
City  of  Los  Angeles  (DWP)  intend  to 
prepare  a  joint  Draft  Environmental 
Impact  Statement/Draft  Environmental 
Impact  Report,  hereinafter  referred  to  as 
a  Draft  Environmental  Report  (DER),  to 
assess  the  environmental  implications  of 
constructing  and  operating  a  500-kV 
transmission  line  from  the  Boulder  City, 
Nevada  area  to  the  Victorville/Adelanto 
area  in  California. 

summary:  DWP  seeks  the  authority  to 
construct,  operate  and  maintain  a  500- 
kV  transmission  line  from  the  Mead  or 
McCullough  Switching  Station  near 
Boulder  City.  Nevada  to  the  Victorville 
or  Adelanto  Switching  Station  in 
California.  DWP,  a  member  of  the 
Southern  California  Public  Power 
Authority  (SCPPA),  would  jointly  own 
the  project  o^ansmission  line  with 
Modesto-San{a  Clara-Redding  (M-S-R); 
U.S.  Department  of  Energy.  Western 
Area  Power  Administration;  the  Salt 
River  Project  (SRP);  and  the  other 
members  of  SCPPA. 

Interested  agencies,  organizations  and 
the  general  public  desiring  to  submit 
written  comments  or  suggestions  for 
consideration  in  connection  with  the 
preparation  of  this  DER  are  invited  to  do 
so.  Upon  completion  of  the  DER,  its 
availability  will  be  announced  in  the 
Federal  Register,  at  which  time 
comments  will  be  solicited. 

Written  comments  on  this  activity 
should  be  addressed  to:  Mr.  Gerald  E. 
Hillier.  District  Manager.  California 
Desert  District,  Bureau  of  Land 
Management.  1695  Spruce  Street, 
Riverside.  California  92507. 

Written  comments  are  due:  January 
18.1985. 

Background  Informaiion 

The  primary  purpose  of  proposing  to 
establish  this  500-kV  transmission  liae 
from  the  Boulder  City  area  in  Nevada  to 
the  Victorville/Adelanto.  California 
area  is  to  enable  the  project  proponents 


to  purchase  and  sell  electrical  energy 
and  capacity.  The  project  wjll  have 
station  facilities  capable  of  transmitting 
alternating-current  (ac)  or  direct-current 
(dc)  power.  Its  capacity  will  be  from  a 
nominal  1.000  MW  to-a  nominal  2,000 
MW.  depending  on  whether  the 
transmission  line  is  ac  or  dc. 
respectively. 

The  proposed  project  is  needed  to:  (1) 
Help  meet  the  forecast  need  for  power 
of  SCPPA  and  M-S-R  members  by 
providing  firm,  long-term  transmission 
capacity  for  future  resources;  (2)  furnish 
access  for  all  project  sponsors  to  the 
economy  energy  market;  (3)  provide  a 
path  for  sale  of  SRFs  off-peak  surplus 
capacity  to  California  markets;  (4)  help 
reduce  dependence  on  oil  and  natural 
gas  for  electricity  consumed  in  the 
SCPPA  and  M-S-R  service  areas;  (5) 
provide  out-of-basin  support  during  Los 
Angeles'  air  quality  Stage  III  episodes; 
and  (6)  enhance  system  reliability. 

The  proposed  project  will  have 
associated  cost  and  risk  which  will  be 
weighed  against  potential  benefits.  DWP 
estimates  the  proposed  transmission 
line  will  cost  from  $80  to  $100  million 
depending  on  the  alternate  route  chosen, 
plus  additional  costs  for  necessary 
station  equipment 

Preliminary  Definition  of  Environmental 
Issues 

The  purpose  of  this  notice  is  to  solicit 
comments  and  suggestions  for 
consideration  in  preparing  the  DER. 

Public  meetings  held  on  July  23.  24. 25. 
and  26, 1984  along  the  project  route 
indicated  issues  which  needed  further 
evaluation.  After  consideration  it  was 
determined  that  an  EIS  would  be  the 
appropriate  document  for  the  proposed 
action. 

Probable  environmental  effects  of  the 
project  include  the  allocation  of 
approximately  4.890  acres  of  land  for 
right-of-way.  with  some  permanent 
removal  of  vegetation  and  wildlife         ^ 
habitat  due  to  construction  of  access 
roads  and  tower  footings;  possible 
increase  in  the  potential  for  soil  erosion 
in  certain  areas;  possible  accidental 
damage  to  archaeological  sites;  impaired 
radio  and  television  reception  and 
increased  audible  noise  in  areas 
adjacent  to  the  line;  and  the  visible    , 
presence  of  tower  structures  and 
associated  conductors. 

Preliminary  Definitions  of  Alternatives 

Significant  consideration  will  be  given 
to  alternatives  to  the  proposed  action, 
and  the  assessment  of  the 
environmental  impacts  to  be  expected 
from  each  alternative. 


oeomermai  Kesources  Area  printed  in 
the  Federal  Register  Vol.  48.  No.  SI. 


agency:  Bureau  of  Land  Management, 
interior. 
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Comments:  Comments  should  be 
submitted  in  writing  by  lanuary  18, 1985. 

Draft  Environmental  Report  Schedule 
and  Availability:  The  DER  is  expected 
to.be  completed  by  July,  1985,  at  which 
time  its  availability  will  be  announced 
in  the  Federal  Register  and  public 
comments  will  a^ain  be  solicited. 

Those  individuals  who  do  not  wish  to 
submit  comments  or  suggestions  at  this 
time  but  who  would  like  to  receive  a 
copy  of  the  DER  for  review  and 
conunents  when  it  is  issued  should 
notify  Mr.  Gerald  E.  Hillier,  at  the 
address  given  in  the  Summary  section 
above. 

Dated:  December  7, 19M. 
H.W.  Rieckaa. 
Acting  District  Manager. 

(Fit  Doc  M-aZSX)  FIM  U-U-««:  «!«  mH 


(ORE-«3318.  ORE-05261,  OnE-220e3) 

Oragon;  Proposed  Continuation  of 
Withdrawals 

AGCNCV-.  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  Department  of  the  Army. 
Corps  of  Engineers,  proposes  that  three 
land  withdrawals  for  protection  of  the 
Umatilla  Army  Depot  continue  for  an 
additional  75  years.  The  land(s)  would 
remain  closed  to  surface  entry  and 
mining  would  be  open  to  mineral 
leasing. 

FOR  PUNTMEN  INFORMATION  CONTACT 

Champ  Vaughan.  BL.M  Oregon  State 
Office,  P.O.  Box  2965,  Portland.  Oregon 
97208  (Telephone  503-231-8905). 

The  Department  of  the  Army,  Corps  of 
Engineers  proposes  that  the  existing 
land  withdrawals  made  by  Executive 
Orders  No.  8794  of  June  14. 1941.  and  No. 
8999  of  December  28. 1941.  and  Public 
Land  Order  No.  1789  of  February  10. 
1959,  be  continued  for  a  period  of  75 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat.  2751.  43  U.S.C.  1714. 

The  land(s)  involved  are  located 
a^roximately  6  miles  west  of 
Hermiston  and  aggregate  approximately 
8.279.86  acres  within  Tps.  4  and  5  N.. 
Rgs.  26  and  27  E..  W.M..  Morrow  and 
Umatilla  Counties.  Oregon. 

The  purpose  of  the  withdrawals  is  to 
protect  the  Umatilla  Army  Depot.  The 
withdrawals  segregate  the  land(s)  from 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws  and 
1.120  acres  under  the  mineral  leasing 
laws.  No  change  is  proposed  in  the 
purpose  or  segregative  effect  of  the 


withdrawals,  except  to  open  1,120  acres 
to  operation  of  the  nuneral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wiSh  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuations  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 

Dated:  December  5, 1984. 
Champ  C  Vaugliaa.  Jr., 

Acting  Chief.  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc  M~3tsa7  Filed  1Z-12-M;  ft4S  ami 
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Fish  and  Wildlife  Servica 

Louisiana;  Application;  Natural  Gas 
Pipeline  Riglit-of-Way 


action:  Notice  of  intent. 


SUMMARY:  Notice  is  hereby  given  that 
under  Section  28  of  the  Mineral  Leasing 
Act  of  1920  {41  Stat.  449;  30  U.S.C.  185), 
as  amended  by  Pub.  L  93-153,  Exxon 
Corporation,  U.S.A.,  has  applied  for  a 
right-of-way  for  two  iVii  inch  pipelines 
that  will  cross  lands  of  the  Catahoula 
National  Wildlife  Refuge  in  La  Salle 
Parish,  Louisiana,  described  as  follows: 

Louisana  meridian 
T.6N^IL4K 

Section  8 — Beginning  at  a  point  on  Ae  north 
line  of  an  existing  tank  battery  site,  said 
point  being  located  North  2923.4  Feet  and 
West  33.8  feet  from  the  southeast  comer 
of  Section  8: 

Thence  with  the  centerline  as  follows: 
N  18"31'  W  429.5  feet: 
N  40*23'  W  741.5  feet  to  the  end  of  this 
right-of-way  at  the  shoreline  of 
Catahoula  Lake. 

The  above  described  right-of-way  contains 
1.88  acre,  more  of  less. 

The  pipelines  will  cross  2.343  feet  of 
the  Catahoula  National  Wildlife  Refuge. 

The  purpose  of  the  notice  is  to  inform 
the  public  that  the  United  States  Fish 
and  Wildlife  Service  is  currently 


considering  the  merits  of  approving  this 

application. 

DATE:  Interested  persons  desiring  to 
comment  on  this  application  should  do 
so  within  thirty  ^30)  days  following  the 
date  of  publication  of  this  notice. 

ADDRESS:  Comments  should  be 
addressed  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service.  75  Spring 
Street.  SW..  Atlanta.  Georgia  30303. 

)amM  W.  PuUkm.  )r.. 
Regional  Director. 

(Fit  Doc  S4-324SO  FiM  13-t2-««:  8:4S  «m|  , 
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Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Samedan  Oil  Corp. 

agency:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Samedan  Oil  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
6085.  Block  A-52.  Brazos  Area,  offshore 
Texas.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Freeport. 
Texas. 

date:  The  subject  EHDCD  was  deemed 
submitted  on  December  3. 1984. 
addresses:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  OfHce  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angle  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipehne  Section: 
Exploration/Development  Plans  Unit;  ■ 
Phone  (504)  838-0876. 

SUPIIEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  DOCD 
and  that  it  is  available  for  public  review. 
Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  aRected 


Ine  existing  withdrawals  witi  continue 
i     until  such  final  determination  is  made. 


tne  viciorviiie/Aaeianio,  i^aiiiomia 
area  is  to  enable  the  project  proponents 


from  each  alternative. 
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local  governments,  and  other  interested 
parties  became  effective  December  13» 
1979,  (44  FR  53685).  Those  pracUces  and 
procedures  are  set  out  in  revised 
§  250,34  of  Title  30  of  the  CFR. 

Dated:  December  3. 19e4. 
|olm  L.  Bankin. 

Regional  Director  Gulf  of  Mexico  OCS 
Regtott. 

IFF  One.  S*-32Sae  FtM  12-1Z-S*:  S:«S  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  388  <Sui>-1)] 

Intrastate  Rail  Rate  Authority;  Alabama 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  Decision. 

SUMMARY:  The  Commission  gratits  final 
certification  to  the  Alabama  Ihiblic 
Service  Commission  under  49  U.S.C 
11501(b)  to  regulate  intrastate  rail 
transportation. 

date:  Certification  will  begin  on 
December  13,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer.  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  T.S. 
InfoSystems.  Inc.,  Room  2227,  interstate 
Commerce  Commission,  Washington. 
DC  20423.  or  call  289-4375  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  December  5. 1984. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre.  Commissioners  Sterrett, 
Cradison.  Sinunons.  L,amboiey.  and  Strenio. 
lames  H.  Bayne, 
Secretary. 

|FK  Ooc  »4-324Se  Filed  12-12-M.  S'4S  ami 
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(Ex  Parte  No.  388  (Sut>-27)1 

Intrastate  Rail  Rate  Authority;  Oregon 

AOENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision. 

summary:  The  Commission  has 
extended  the  provisional  certification  of 
Oregon  under  49  U.S.C.  11501(b)  to 
regulate  Oregon  intrastate  rail 
transportation,  pending  submission  of 
revised  standards  and  procedures  as 
noted  in  the  full  decision. 
DATE:  Oregon's  provisional  certification 
will  expire  February  11. 1985.  unless 


prior  to  that  date  Oregon  files  the 
required  standards  and  procedures. 

FOR  FURTHER  INFORMATION  CONTACT 

Louis  E.  Gitomer.  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION:  ^ 

Additional  infonnatk)n  is  contained  tn 
die  Commission's  dedsioB.  To  purchase 
a  copy  of  the  full  decision,  write  to  T,S, 
InfoSystenrs^nc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC  i 

Metropolitan  area)  or  toll  free .(800)  424- 
5403. 

Decided:  Norember  27,  1984. 

By  the  Commission.  Chairman  Taykir,  Vice 
Chairman  Andre,  Commissioners  Sterrett, 
Cradison.  Simmons.  Lamboley,  and  Strenio. 
Chairman  Taylor,  joined  by  Commissioner 
Simmons,  commented  wUh  a  separate 
exfression. 
lames  H.  Bayne. 
Secretary. 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Federal  EmployMs;  Rwtew  of  Agency 
Adverse  Actions  Taken  Under  5  U.S.C. 
751 1  et  seq.  and  Based  Upon  ttte 
Revocation  or  Denial  of  a  Security 
Clearance 

agency:  Merit  Systems  ProtectioD 
Board. 

ACTION:  Notice  of  opportunity  to  file 
amicus  briefs  in  certain  appeals  of 
agency  adverse  actions  taken  under  5 
U.S.C.  7511  et  seq.  and  based  npon  the 
revocation  or  denial  of  a  security 
clearance. 

summary:  The  Merit  Systems  Protection 
Board  provides  an  opportunity  to  file 
amicus  briefs  on  significant  issues  of 
law  common  to  a  number  of  cases 
pending  before  the  Board  involving 
appeals  of  agency  adverse  actions  taken 
under  5  U.SX1.  7511  et  seq.  and  based 
upon  the  agency's  revocation  or  denial 
of  the  employee's  security  clearance. 
date:  Amicus  briefs  submitted  in 
response  to  this  notice  shall  be  filed 
with  the  Acting  Clerk  of  the  Board  on  or 
before  January  14, 1985. 
address:  All  briefs  shall  be  captioned 
"Security  Clearance  Appeals,"  "Amicus 
Brief."  All  briefs  shall  also  contain 
separate,  numbered  headings  for  each 
issue  discussed.  The  original  and  twelve 
(12)  copies  of  each  amicus  brief 
submitted  in  response  to  this  notice 
shall  be  filed  with  the  Office  of  the  Qerk 
of  the  Board  and  addressed  to  Stephen 
E.  Manrose.  Acting  Clerk,  Merit  Systems 
Protection  Board,  Attn:  Security 


Clearance  Appesk.  1120  Vermont  ^|^ 
Avenue,  NW..  Washingtan.  DJC  2tA\9^ 
FOR  FURTHPI  IMPONMA'nON  COfTTACr 

Stephen  B.  Menroee,  Acting  Clerk,  Merit 
Systems  Protection  Board  (202)  653- 
7200.  For  copies  of  the  Initial  Decisions 
in  the  referenced  cases,  contact 
Research  Services  Division,  Merit 
Systems  Protection  Board.  (202)  653- 
7132. 

SUPPI-EMEN^ARY  INFORMATWNC  The 
Systetns  Protection  Board  currently  has 
before  it  numerous  petitions  far  review 
of  initial  decisions  issued  by  the  Board's 
regional  offices  in  security  clearance 
appeals.  The  Board  has  identified 
several  cases.  Listed  below,  which 
address  significant  issues  of  law 
common  to  a  large  number  of  these 
appeals  and  finds  it  appropriate  to 
provide  an  opportunity  for  the  filing  of 
amicus  briefs  addressing  these  issues. 

These  cases  include  the  following: 
Bogdanowicz  v.  Department  of  the 

Navy  MSPB  Docket  Na 

PH07528110587  ()am»ary  la  1164): 
Egan  v.  Department  of  the  Nary,  MSTO 

Docket  No.  SE075283102S7  (December 

2Zig83); 
Griffin  v.  Defense  Mapping  Agency. 

MSPB  Docket  No.  SL07528410150  (July 

6. 1984; 
Peterson  v.  Department  of  the  Amy, 

MSPB  Docket  No.  BN07528410010 

(February  14. 1984). 

Irving  T.  Deportment  of  the  Nory. 
MSPB  Dodcet  No.  BN07S2841000S 
(September  21, 1984).  (A  petition  for 
review  is  not  pending  in  this  appeal,  in 
which  a  final  order  was  issued  by  the 
Board.  However,  because  this  case 
concerns  the  issues  identified  in  this 
notice,  the  Board  is  reopening  this  case 
to  address  these  issues). 

This  notice  represents  the  Board's 
offer  to  receive  and  consider  amicus 
briefs  from  interested  parties  on  the 
issues  relevant  to  these  appeals 
including: 

I.  Scope  of  the  Board's  Authority  in 
Security  Claaiaacs  Cases 

A.  Whether,  in  an  adverse  action  case 
over  which  the  Board  has  jtirisdiction. 
and  which  is  based  substantially  on  the 
agency's  revocation  or  denial  of  a 
security  clearance,  the  Board  has  the 
authority  to  review  the  agency's  stated 
reasons  for  revoking  or  denying  the 
security  clearance.  Specifically  address 
whether  any  law.  rule  or  regulation 
concerning  national  security  expressly 
or  impliedly  restricts  the  Board  from 
from  reviewing  the  agency's  stated 
reasons  for  revoking  or  denying  the 
security  clearance. 


purpose  or  segregative  eitect  of  the 


and  Wildlife  Service  is  currently 


affected  states,  executives  of  affected 
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B.  Whether,  if  the  Board  has  such 
authority,  the  Board's  scope  of  authority 
extends  to  ordering  the  agency  to 
reinstate  the  security  clearance. 

II.  Alteraadve  Remedies 

A.  If  the  Board's  authority  does  not 
extend  to  ordering  reinstatement  of  the 
security  clearance,  what  alternative 
remedies  may  the  Board  order? 

For  the  Board. 
Dated  Decemlier  7. 1964. 
cteffiMrt  E-  ^J^'^g^^^MMJ 

Cttairman. 
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NATIONAL  SCIENCE  FOUNDATION 

Committee  ManageiiMnt  Advisory 
Committee  for  Biological,  Bettavtoral. 
and  Sodai  Sciences;  Rertewal 

.As  required  by  the  Federal  Advisory 
Committee  Act.  Pub.  L  92-463, 1  have 
determined  that  the  renewal  of  the 
Advisory  Committee  for  Biological. 
Behavioral,  and  Social  Sciences  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  National 
Science  Foundation  by  the  National 
Science  Foundation  Act  of  1950.  as 
amended,  and  other  applicable  law.  This 
determination  foUowsi  consultation  with 
the  Committee  Management  Secretariat. 
General  Services  Administration. 

Authority  for  the  Advisory  Committee 
for  Biological.  Behavioral,  and  Social 
Sciences  shall  expire  on  December  21. 
1986.  unless  the  Director  of  the  National 
Science  Foundation  formally  determines 
that  continuance  is  in  the  public  interest. 
Oecemt)er  la  19e4. 
EiichBlodt. 
Director.  National  Science  Foundation. 

|F«  Ooc  M-3ZSM  FiM  12-12-M;  •;4S  ami 
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Advisory  Panel  for  Ecology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  as  amended. 
Pub.  L  92-^63.  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Ecology. 

Date  and  time:  January  10  and  n.  1965 — 
8:30  a.m.  to  5«)  p.m.  each  day. 

Place:  Room  1141.  National  Science 
Foundation.  1800  C  St..  NW..  Washington. 
O.C.  20550. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Patrick  W.  Flanagan 
Program  Director.  Ecology  (202)  357-9734. 
Room  1140.  National  Science  Foundation. 
Wdshington.  D.C.  20550. 


Purpose  of  panel:  To  provide  advice  and 
recommendations  conceroing  support  for 
research  in  ecology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  conndential  nature,  including  technical 
information:  financial  data,  such  as  salart^: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  S  U.S.C.  552b{c).  Government  in  the 
Sunshine  Act. 

Authonty  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  b>  the  Director.  NSF.  on  July 
6.1979 

M.  Reltecca  Winkler.  /       .. - 

Commitfee  Management  Officer.    ■ 
December  10. 1984. 

IFR  Ooc  M-3.:U4  Filed  lJ-IJ-94.  8  «5  ami 
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Advisory  Panel  for  Geography  and 
Regional  Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  .Advisory  Panel  for  Geography  A 
Regional  Science. 

Dale  and  time:  January  14-16. 1964:  9:00 
a.m.  to  S.OOp.m 

Place:  Room  340.  National  Science 
Foundation.  1800  G  Su«et.  NW,  Washington. 
DC. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Ronald  F.  Abler, 
Program  Director.  Geography  &  Regional 
Science.  Room  312.  National  Science 
Foundation.  Washington.  DC.  20550: 
telephone  (202)  357-7328. 

Purpose  of  advisory  panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  Geography  and 
Regional  Science. 

Agenda.  Closed  portion:  To  review  and 
evaluate  research  proposals  and  projects  as 
part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietr>' 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  ma'te.-s  are  within  exemptions  (4)  and 
(6)  of  5  use  552b(c).  Government  in  the 
Sunshine  Ac 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(dJ  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegatpii  th^  authority  to  make  such 


determinations  by  the  Director,  NSF,  on  July 
6,1979.  - 

M.  RebMxa  Winkler. 

Comwitie^'Management  Officer.  ' 

|FK  Ooc  M-£s3'  Filed  t2-12-S4.  K4S  am|  •' 
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Advisory  Panel  for  Population  Biology 
and  Physiological  Ecology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  92-463.  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Population 
Biology  and  Physiological  Ecology. 

Date  and  time:  January  10  &  11. 1985—8:30 
a.m.  to  5:00  p.m.  each  day. 

Place:  Room  543.  National  Science 
Foundation.  1800  G  St..  NW..  Washington. 
DC.  20550 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  John  L.  Brooks.  Acting 
Program  Director.  Population  Biology  and 
Physiological  F.cology  (202)  357-9728.  Room 
1140.  National  Science  Foundation. 
Washington.  DC.  20550 

Purpose  of  panel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  population  biology  and 
physiological  ecology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  use.  552b(ci.  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director.  NSF.  on  July 
6.  1979 

M.  Reliecca  Winkim. 

Committer  Marager:^r:  Officer. 
December  10. 1984 
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Advisory  Panel  for  Systematic  Biology; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  92-463.  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Systematic 
Biology. 

Dote  and  lime  January  14  &  15. 1985 — 8:30 
a.m.  to  5:00  p.m.  ench  day. 


will  expire  February  11. 1985.  unless  Protection  Board.  Attn:  Security 


security  clearance. 


'^. 
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Place:  Room  1141.  National  Science 
Foundation.  1600  G  St.,  NW..  Washington. 
DC.  20550. 

Type  of  meeting;  Closed. 

Contact  person;  Dr.  James  E.  Rodman, 
Program  Director.  Systematic  Biology  (202) 
357-9588.  Room  1140.  National  Science 
Foundation,  Washington.  DC.  20550. 

Purpose  of  panel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  systematic  biology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting;  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L  92-483.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director.  NSF.  on  July 
6.1979. 

December  10, 1984. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dockets  Noe.  50-269, 50-270  and  50-287] 

Duke  Power  Co^  Environmental 
Assessment  and  Rnai  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  Appendix 
R  to  10  CFR  Part  50  to  Duke  Power 
Company  (the  licensee),  for  the  Oconee 
Nuclear  Station,  Units  Nos.  1.  2  and  3, 
located  in  Oconee  County.  South 
Carohna. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  would  relax  the  requirement 
of  Appendix  R  to  10  CFR  Part  50  that 
there  be  emergency  lighting  units  with  at 
least  an  eight-hour  battery  power  supply 
in  all  areas  needed  for  operation  of  safe 
shutdown  equipment  and  in  access  and 
egress  routes  thereto. 

The  exemption  is  in  response  to  the 
licensee's  October  24, 1983  application 
as  supplemented  on  August  8, 1984. 

The  Need  for  the  Proposed  Action: 
The  proposed  exemption  is  needed 
because  the  features  described  in  the 


licensee's  request -regarding  the  existing 
fire  protection  (and  with  certain 
additional  modifications]  at  their  plant 
for  these  items  are  the  most  practical 
methods  for  meeting  the  intent  of 
Appendix  R  and  literal  compliance 
would  not  significantly  enhance  the  fire 
protection  capability. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemption  will  provide  a  degree  of  fire 
protection  that  is  equivalent  to  that 
required  by  Appendix  R  for  other  areas 
of  the  plant  such  that  there  is  no 
increase  in  the  risk  of  flres  at  these 
facilities.  Consequently,  the  probability 
of  fires  is  not  increased  and  the  post-fire 
radiological  risk  is  not  greater  than 
determined  previously,  and  the 
proposed  exemption  does  not  otherwise 
affect  plant  radiological  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  plant  nonradiological  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(construction  permit  and  operating 
license]  for  the  Oconee  Nuclear  Station, 
Units  Nos.  1,  2  and  3. 

Agencies  and  Persons  Consulted:  The 
Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  on  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the 
exemption  dated  October  24, 1983  as 
supplemented  on  August  8, 1984,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington.  D.C 
and  at  the  Oconee  County  Library,  501 
West  Southbroad  Street.  Walhalla, 
South  Carolina, 


Dated  at  Betbesda,  Maryland,  this  eth  day 
of  December  1984. 

For  the  Nuclear  Regulatory  Commission 
Gus  C  Lainaa, 

Assistant  Director  for  Operating  Reactors. 
Division  of  Licensing. 
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[Docket  No.  50-368) 

Pennsylvania  Power  and  Light  Co^ 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption  to 
Facility  Operating  License  No.  NPF-22, 
issued  to  Pennsylvania  Power  and  Light 
Company  (the  liceiisee],  for  operation  of 
the  Susquehanna  Steam  Electric  Station 
Unit  2,  located  in  Luzerne  County. 
Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action: 
This  exemption  would  allow  suspension 
of  containment  inerting  during  the 
Power  Ascension  Test  Program  (PATP) 
until  either  the  required  100%  of  rated 
thermal  power  trip  tests  have  been 
completed  or  the  reactor  has  operated 
for  120  effective  full  power  days, 
whichever  occurs  earlier  and  would  also 
allow  exemption  from  the  requirement 
stated  in  10  CSR  50.44,  paragraph 
(c](3](i]  which  States:  "Effective  May  4, 
1982  or  6  mont^  after  initial  criticality, 
whichever  is  later,  an  inerted 
atmosphere  shall  be  provided  for  each 
boiUng  light-water  nuclear  power 
reactor  with  a  Mark  I  or  Mark  11  type 
containment," 

The  Need  for  the  Proposed  Action: 
The  proposed  exemption  from  the 
regulation  is  required  in  order  to 
complete  the  balance  of  the  power 
ascension  test  program  (PATP)  in 
accordance  with  the  approved  test  plan 
The  approved  test  plan  is  based  on^^ 
maintaining  the.containment  in"%JiOT- 
inerted  condition  until  after  6bn]i^leting 
the  100%  rated  thermal  trip  test,\8  \ 
condition  which  normally  would  foe 
expected  to  occur  within  about  120 
effective  full  power  days  of  core  bum- 
up.  On  October  27. 1984.  SSES-2  was 
shut-down  for  a  pre-commercial  outage 
expected  to  last  thru  the  end  of 
December  1984.  Also,  the  licensee's 
PATP  schedule  for  SSES-2  has  not  been 
maintained  as  originally  planned.  This 
has  resulted  in  a  simple  stretch  out  of 
the  time  required  to  complete  all  post 
criticality  PATP  tests.  These  two  factors 
combined,  have  created  the  need  to 
extend  the^eriod  of  non-inerted  PATP 


Wdshington.  D.C.  2055a 
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operations  beyond  the  calendar  time  of 
•ix  months  provided  by  10  CFR  50.44. 

Environmental  Impacts  of  the 
Proposed  Action:  There  are  no 
environmental  impacts  of  the  proposed 
action.  No  chnges  are  being  made  in 
the  maximum  mil  power  days  of  core 
bum-up  normally  expected  before 
inerttng  is  re</faired.  In  fact  to  assure 
this,  the  maximum  expected  value  of  120 
effective  full  power  days  is  made  part  of 
the  proposed  action.  The  purpose  of 
allowing  an  initial  period  of  non-inerted 
operations  has  been  and  continues  to 
be.  to  permit  ready  access  to  systems 
and  components  inside  containment^^^^ 
during  the  period  of  the  initial  plant 
power  ascension  test  program.  Whel    _ 
these  tests  have  been  completed,  which 
occurs  essentially  at  the  point  where  the 
full  rated  thermal  power  trip  tests  of  the 
PATP  have  been  completed,  the 
exemption  from  10  CFR  50.44  is  no 
longer  applicable.  Thus,  should  a  release 
occur  during  the  extended  PATP  it 
would  not  be  greater  than  any  release 
contemplated  during  the  originally 
scheduled  PATP.  Also,  there  is  nothing 
in  the  proposed  change  that  would 
suggest  that  the  probability  of  release 
would  be  increased.  Further,  the 
proposed  change  does  not  otherwise 
affect  radiological  plant  effluents,  nor 
any  significant  occupational  exposures. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with  . 
this  proposed  amendment. 

Alternative  to  the  Proposed  Action: 
Since  we  have  concluded  that  there  is 
no  measurable  environmental  impact 
associated  with  the  granting  of  the 
proposed  exemption,  any  alternative  to 
this  exemption  will  have  the  same  or 
greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  exemption  which  would  reduce 
operational  flexibility. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement"  related  to  the 
operation  of  Susquehanna  Steam 
Electric  StaticMi  Units  1  and  2  dated  June 
1981.  I 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
position  and  did  not  consult  other 
agencies  or  persons. 

FindiDgi  of  No  SignificaDt  Impact      jl 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 


Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

Dated  at  Bethesda.  Maryland,  this  10th  day 
of  December  1964. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  M.  Novak,    ^ 

Assistant  Director  for  Licensing.  Division  of 
Licensing.  Office  of  Nuclear  Reactor 
Regulation. 
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Cong  Island  Lighting  Co.,  Straretuwn 
Nuclear  Powrer  Station;  laau^nce  of 
Facility  Operating  Ucenae 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Facility 
Operating  License  No.  NPF-19  to  the 
Long  Island  Lighting  Company,  (the 
license)  for  the  Shoreham  Nuclear 
Power  Station  (the  facility).  The  license 
authorizes  loading  of  fuel  into  the 
reactor  vessel  and  conducting  cold 
criticality  testing  at  power  levels  less 
than  24.36  kilowatts  thermal. 

The  Shoreham  Nuclear  Power  Station, 
is  a  boiling  water  reactor  located  in  the 
town  of  Brookhaven.  Suffolk  County. 
New  York.  The  license  is  effective  as  of 
its  date  of  issuance. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act)  and  the 
Commission's  regulations.  Issuance  of 
this  license  has  been  authorized  by  an 
Atomic  Safety  and  Licensing  Board  by 
its  Partial  Initial  Decision  dated 
September  21. 1983.  its  Order 
Reconsidering  Summary  Disposition  of 
Phase  I  and  Phase  II  Low-Power  Testing 
dated  September  5, 1984  and  its  Initial 
Decision  dated  October  29. 1984,  by  an 
Atomic  Safety  and  Licensing  Appeal 
Board  in  its  Appeal  Board  Decision 
dated  October  31. 1964.  by  the 
Commission  in  Memorandum  and  Order 
CLI-84-21.  dated  November  21, 1984. 
and  by  an  Atomic  Safety  and  Licensing 
Board  in  its  Memorandum  and  Order 
Ruling  on  Remanded  Issues  dated 
November  30. 1984.  the  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's 
regulations  in  10  CFR  Chapter  I.  which 
are  set  forth  in  the  License.  Prior  public 
notice  of  the  overall  action  involving  the 
proposed  issuanceW  an  operating 
license  was  published  in  the  Federal 


Register  on  March  18, 1976  (41  FR 
11367). 

The  commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  actioh — "^ 
evaluation  in  the  Final  Environmental 
Statement.  i-^,^^ 

For  further  details  in  respecfto  this 
action,  see:  (1)  Facility  Operating 
License  NPF-19  complete  with 
Technical  Specifications  and  the 
Environmental  Protection  Plan;  (2)  the 
report  of  the  advisory  committee  on 
Reactor  Safeguards,  dated  October  14, 
1981;  (3)  the  Commission's  Safety 
Evaluation  Report,  dated  April  1981 
(NUREG-0420).  and  Supplements  1 
through  8  thereto;  (4)  the  Final  Safety 
Analysis  Report  and  Amendments 
thereto;  (5)  the  Final  Environmental 
Statement,  dated  October  1977 
(NUREG-0285);  the  Environmental 
Report  and  supplements  thereto;  and  (7) 
the  Licensing  Board  Orders,  the  Appeal 
Board  Order,  and  the  Commission's.     '  . 
Memorandum  and  Order. 

These  items  are  available  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington,  DC. 
205S5.  and  the  Shoreham  Wading  River 
Public  Library.  Route  25A.  Shoreham. 
New  York  11786.  A  copy  of  Facility        '' 
Operating  License  NPF-19  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission,  * 
Washington,  D.C.  20555.  Attention: 
Director.  Division  of  Licensing.  Copies  of 
the  Safety  Evaluation  Report  and  its 
Supplements  (NUREG-0420)  and  the 
Final  Environmental  Statement 
(NUREG-0285)  may  be  purchased  at 
current  rates  from  the  National 
Technical  Information  Service. 
Department  of  Commerce.  5285  Port'^ 
Royal  Road.  Springfield.  Virginia  22161. 
and  through  the  NRC  GPO  sales 
program  by  writing  to  the  U.S.  Nuclear 
Regulatory  Commission.  Attention: 
Sales  Manager.  Washington.  D.C.  20555. 
GPO  deposit  account  holders  may  call 
(301)  492-9530. 

Dated  at  Bethesda.  Maryland,  this  7tf)  day 
of  December  1984. 

For  the  Nuclear  Regulatory  Commission. 

A.  Schwencar, 

Chief  Licensing  Branch  No.  2,  Division  of 
Licensing 
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PACIFIC  NORTH¥fEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Economic  Forecasting  Advisory 
Committee;  Regular  Meeting  Notice 

AOENCY:  Economic  Forecasting  AdvisoiV 
Committee  of  the  Pacific  Northwest        ^ 
Electric  Power  and  Conservation 
Planning  Council  (Northwest  Power 
Planning  Council), 

action:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix  1, 1- 
4.  Activities  will  include: 

•  Approval  of  minutes; 

•  Discussion  of  Wharton  model 
sensitivity  tests  and  scenarios; 

•  Discussion  of  Proposed  Draft 
Economic,  Demographic  and  Fuel  Price 
Assumptions; 

•  Public  comment,  followed  by 
adjournment. 

Status:  Open. 

SUMMARV:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Economic 
Forecasting  Advisory  Conunittee. 
DATC  Tuesday.  December  la  1984, 9:00 
a.m. 

AOORESS:  The  meeting  will  be  held  at 
the  Council's  Central  Office,  850  SW. 
Broadway;  Suite  1100,  Portland,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 

Debbie  Kitchin,  (503)  222-5161. 

Edward  Sheets. 

Executive  Director. 

[FR  Doc  S4-32S0S  PiM  la-lX-St:  8:45  am) 
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DEPARTMENT  OF  STATE 

Office  of  the  Under  Secretary  for 
IManagement 

[PubHc  Notice  925]  ' 

Determinations  Under  the  Foreign 
Missions  Act;  Determinations 

By  virtue  of  the  authority  vested  in  me 
by  Delegation  of  Authority  No.  147, 
September  13, 1983  (47  FR  41077).  I  give 
public  notice  of  certain  determinations 
under  the  Foreign  Missions  Act  (22 
U.S.C.  4301-4313)  (hereafter  "the  Act"). 
The  determinations  are  as  follows: 

(1)  Determination  by  the  Acting 
Secretary  of  State  on  December  7, 1982 
to  apply  section  205  of  the  Act  (22  U.S.C. 
4305)  to  the  permanent  mission  and 
offices  of  the  permanent  observers  to 
the  United  Nations;  so  as  to  require 
those  missions  and  offices  to  notify  the 
United  Nations  Mission  of  any  proposed 
acquisition,  sale  or  other  disposition,  by 
or  on  behalf  of  the  mission  or  office,  of 


any  real  property  which  is  located  in  the 
United  States,  its  territories  or 
possessions. 

(2)  Determination  by  the  Secretary  of 
State  on  June  6, 1983,  to  apply  section 
204  and  the  enforcement  provisions  of 
the  Act,  including  but  not  limited  to 
sections  208  and  211,  to  the  Permanent 
Missions  and  permanent  Observer 
Missions  to  the  United  Nations  as  being 
necessary  to  carry  out  and  further  the 
policy  objectives  specified  in  sections 
201(b)  and  204(b)  of  the  Act. 

(3)  Determination  by  the  Under 
Secretary  of  State  for  Management  on 
June  10, 1983,  that  it  was  reasonably 
necessary  to  achieve  the  purposes  set 
forth  in  section  204(b)  of  Uie  Act  to 
require  the  Permanent  Mission  of  the 
Socialist  People's  Libyan  Arab 
Jamahiriya  to  the  United  Nations  to 
comply  with  certain  conditions 
respecting  the  use  of  property  at  440 
East  Palisade  Avenue,  Englewood,  New 
Jersey. 

(4)  Determination  by  Under  Secretary 
of  State  for  Management  of  June  24, 
1983,  that  it  was  reasonably  necessary 
in  order  to  achieve  the  purposes  set 
forth  in  section  204(b)  of  the  Act  to 
require  the  Permanent  Mission  of  the 
Socialist  People's  Libyan  Arab 
Jamahiriya  to  the  United  Nations  to 
comply  with  the  conditions  of  sections 
204(b)  (A)  and  (B)  and  204(c)  of  the  Act 
concerning  obtaining  of  certain  benefits 
through  the  Director  of  the  Office  of 
Foreign  Missions,  requiring  compliance 
with  conditions  imposed  on  obtaining  of 
benefits,  and  authorizing  imposition  of 
surcharges. 

(5)  Determination  by  the  Under 
Secretary  of  State  for  Management  on 
July  11, 1983,  that  it  was  reasonably 
necessary  to  achieve  the  purposes  set 
forth  in  section  204(b)  of  the  Act  to 
require  the  Permanent  or  Observ'er 
Missions  to  the  United  Nations  of 
Afghanistan,  Byelorussia,  Cuba,  Iran, 
North  Korea,  Libya,  Mongolia,  Palestine 
Liberation  Organization,  Ukraine,  Union 
of  Soviet  Socialist  Republics,  and 
Vietnam  to  comply  with  certain 
conditions  respecting  travel  and  related 
services. 

Dated:  December  3. 1984. 
Ronald  I.  Spiers, 
Under  Secretary  of  State  for  Management. 

IFR  Doc  S4-32441  Filed  1Z-12-M;  S:4S  •in| 
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DEPARTMENT  OF  THE  TREASURY 

Public"ti^ormation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  December  7, 1984. 

The  Department  of  Treasury  has 


submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  (listed  by  submitting  bureau(s)). 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  reganiing  these 
information  collections  shoula  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7221, 1201  Constitution 
Avenue,  NW.,  Washington.  D.C.  20220. 

Internal  Revenue  Service 

OMB  Number  New 

Form  M;/n6er;  IRS  Form  8210 

Type  of  Review:  New 

Title:  Self-Assessed  Penalties  Return 

OMB  Number  154^-0122  <* 

Form  Number  IRS  Form  1118  and 

Schedule  F 
Type  of  Review:  Revision 
Title:  Computation  of  Foreign  Tax 

Credit-Corporations.  Schedule  F 

(Form  118),  Reduction  of  Oil  and  Gas 

Extraction  Taxes 
Clearance  Officer  Garrick  Shear  (202) 

566-6254,  Room  5571. 1111 

Constitution  Avenue,  NW., 

Washington.  D.C.  20224 
OMB  Reviewer  Norman  Frumkin  (202) 

39S-6880.  Office  of  Management  and 

Budget.  Room  3208.  New  Executive 

Office  Building.  Washingtoti.  D.C. 

20503 

Financial  Management  Service 

OMB  Number  1510-0022 

Form  Number  TFS 1022 

Type  of  Review:  Extension 

Title:  First  Letter  to  Payee  Requesting  a 
Collection  Refund  When  a  Double 
Payment  Exists 

OMB  Number  1510-0015       ^ 

Form  Number  None 

Type  of  Review:  Extension 

Title:  Memo  Concerning  Operations, 
Classes  of  Business,  Underwriting,  or 
Management  Agreements,  Etc. 

Clearance  Officer:  Doug  Lewis  (202) 
287-4500,  Financial  Management 
Service,  Room  163.  Liberty  Loan 
Building,  401 14ih  Street,  NW., 
.  Washington,  D.C.  20228 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503 

U.S.  Customs  Service 

OMB  Number  1515-0079 
Form  Number  CF  4790 
Type  of  Review:  Extension 
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Title:  Report  of  International 
Transportation  of  Currency  or 
Monetary  Instruments 

Qearance  Officer  Vince  Olive  (202) 
566-9181.  U.S.  Customs  Service.  Room 
213a  1301  Constitution  Avenue.  NW.. 
Washington.  D.C.  20229 

OMB  Reviewer  Judy  Mcintosh  (202) 
395-688a  Office  of  Management  and 
Budget,  Room  3206.  New  Executive 
Office  Building,  Washington,  D.C. 
20603 

loMpb  F.  Maty. 

Departmental  Reports,  Management  Office. 
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Office  of  ttie  Secretary 

Privacy  Act  of  1974:  Periodic 
PuMicatidn  of  all  Privacy  Act  Systema 
of  Recorda 

The  Department  of  the  Treasury  is 
systematically  republishing  all  of  its 
systems  of  records  notices.  This  notice 
updates  the  information  for  the  systems 
of  records  maintained  by  the  Office  of 
the  Secretary.  The  notices  for  these 
systems  of  records  were  last  published 
by  the  Federal  Register  in  the  Privacy 
Act  Issuances  1982/83  Compilation, 
pages  1335-1511. 

The  Department  has  eliminated 
Appendix  AA  which  listed  blanket-type 
routine  uses.  The  applicable  routine 
uses  now  appear  in  each  system  of 
records.  All  other  changes  are  editorial 
in  nature  and  consist  principally  of 
address  changes,  revision  of 
organizational  titles  and  transfer  of 
functions.  None  of  the  changes  require 
an  altered  system  report  as  required  by 
5  U.S.C.  5$2a{o). 

The  Office  of  the  Secretary  has 
deleted  21  systems,  consolidated  9 
systems,  and  added  1  new  system. 
Treasury  Payroll  Personnel  Information 
System — Trea8ury/OS.002  is  not 
included  in  this  compilation.  This 
system  is  being  published  separately  to 
include  the  provisions  of  the  Debt 
Collection  Act,  since  the  necessary 
changes  in  the  routine  uses  are  subject 
to  the  30-day  public  comment  period. 

Dated:  December  5, 1964.  ' 

loMph  E.  Bishop, 

Deputy  Assistant  Secretary  f Administration} 
for  Opera  tiona, 

Deleiioiis  I 

OS.006— Building  Passes  (covered  under 

Trea8ury/USS.007— Protection  information 

System) 
OS.011 — Office  of  Domestic  Finance,  General 

Correspondence  (obsolete) 
OS.040— Confidential  Statements  of 

Employment  and  Financial  Interests. 


Personnel  Division  (covered  under  OHM/ 
GOVT-a) 

OS.081— Centralized  Automated  System  for 
Reporting  Employment  Statistics  in  the 
Department  of  the  Treasury  (REST) 
(covered  under  Treasury  Personnel 
Management  Information 
Telecommunications  system  (PERMITS) 
which  is  a  component  of  the  Treasury 
Payroll  Information  System,  Treasury/ 
OS.002) 

08.063— Spanish  Speaking  Informal 
Application  File  (obsolete) 

OS.116 — Foreign  Assets  Control  Litigation 
Files  (Duplicative  of  Treasury  OS.149— 
Foreign  Assets  Control  Legal  Files) 

OS.145 — Qaimants.  Disbursing  (obsolete) 

OS.146 — Employee  Inventions  (Not  a  Privacy 
Act  system  of  records) 

OS.240 — Contracts  and  Research  Proposals 
(obsolete) 

OS.244— Personnel  Files  (obsolete) 

The  following  systems  of  records  were 
transferred  from  the  Office  of  the 
Secretary  to  the  Internal  Revenue 
Service: 

OS.160 — Abandoned  Enrollment  Applications 

(Treasury/IRSar.OOl) 
OS.161— Applicant  Appeal  Files  (Treasury/ 

IRS37.0O2) 
OS.162— Closed  Files  Containing  Derogatory 

Information  about  Individual's  Practice 

before  the  Internal  Revenue  Service  and 

Files  of  Attorneys  and  Certifled  Public 

Accountants  Formerly  Enrolled  to  Practice 

(Treasury/IRS37.003) 
OS.163 — Derogatory  Information.  No  Action 

(Treasury/IRS37.0O4) 
OS.164 — Present  Suspensions  and 

Disbarments  Resulting  from  Administrative 

Proceedings  (Trea9ury-IRS37.005) 
OS.165— General  Correspondence  Files 

(Trea8ury/IRS37.006 
OS.166— Inventory  (Treasury/IRS37.007} 
OS.167— Register  of  Docketed  Cases  and 

Applicants  Appeals  (Treasury/IRS37.008) 
OS.iea— Resigned  Enrolled  AgenU  (Action 

pursuant  to  31  CFR  10.55(b))  (Treasury/ 

IRS37.009) 
OS.169— Roster  of  Former  Enrollees 

rrreasury/IRS37.010) 
OS.170 — Present  Suspensions  from  Practice 

before  the  Internal  Revenue  Service 

(Treasury/IRS37.011) 

Coo  solida  tiona 

OS.032— OASL\  Correspondence  Files 
OS.11S — Foreign  Assets  Control  General 

Correspondence  Files 
OS.117— Foreign  Assets  Control  Mailing  List 

(The  above  three  systems  are  covered 

under  one  system  renamed  Treasury/ 

OS.007 — Correspondence  File) 
OS.090— EOTA  FOI  Request/Appeals  Files 

(covered  under  Treasury /OS.150 — 

Disclosure  Records) 
OS.lll— FAC  1950  Census  of  Blocked 

Chinese  Assets 
OS.112— FAC  1970  Census  of  Blocked 

Chinese  Assets 
OS.113— FAC  1964  Census  of  Blocked  Cuban 

Assets  (The  above  three  systems  are 

covered  under  one  system  renamed 

Trea8ury/OS.lll— Office  of  Foreign  Assets 

Control  Census) 


OS.146— Employment  Applications 
OS.182— Special  Personnel  Working  Piles. 

Office  of  the  Assistant  Secretary  forTax 

Policy  (covered  under  OS.003) 

Additioa 

OS.007— Correspondence  Files 
Table  of  Contents 

Office  of  the  Secretary  (OS) 

OS.003— Personnel  Working  Files 
OS.004 — Personnel  Security  System 
OS.005 — Grievance  Records 
OS.007 — Correspondence  Files 
OS.OIO— Office  of  Domestic  Finance.  , 

Actuarial  Valuation  System  ^ 

OS.052— Travel  Records 
OS.053 — Treasury  Emergency  Preparedness 

Information  FVograra 
OS.060 — Correspondence  Files  and  Records 

on  Employee  Complaints  and/ or 

Dissatisfaction 
OS.061 — Employee  Grade  Complaint  Rle 
OS.062— Executive  Inventory  File 
OS.065 — Appointment  at  Above  the  Minimum 

Rate  of  the  Grade  File 
OS.066— Combined  Applicant /Applicant 

Correspondence  File 
OS.067— Detailed  Employee  Files 
OS.068— Time  in  Grade  Exception  Filet 
OS.070— Office  of  Computer  Science.  Work 

Assignment  and  Control  Form 
OS.lll— Office  of  Foreign  Assets  Control 

Census 
OS.114 — Foreign  Assets  Control  Enforcement 

Records 
OS.118— Foreign  Assets  Control  Licensing 

Records 
OS.123— ORS  Contractor  File 
OS.144 — Treasury  Interagency  Automated 

Litigation  System  (TRIALS) 
OS.149 — Foreign  Assets  Control  Legal  Files 
OS.ISO — Disclosure  Records 
OS.151— Gifts  to  the  United  States 
OS.154— Private  Relief  Bill  System 
OS.156— TAx  Court  Judge  Applicants 
OS.183— Private  Relief  Tax  Bill  Files— Office 

of  the  Assistant  Secretary  for  Tax  Policy 
OS.190 — General  Allegations  and 

Investigative  Records  System 
OS.193— Employee  Locator  and  Automated 

Directory  System 
OS.194 — Document  Delivery  Control  Systems 
OS.196— Physical  Security  Information 

System 

Treasury/OS.003 

tYtTEMNAMC: 

OS  Personnel  Working  Files — 
Treasury/OS. 

SYSTCM  location: 

Office  of  Management  and 
Organization.  Office  of  Revenue 
Sharing.  Office  of  General  Counsel. 
Office  of  Data  Management,  OASLA. 
Office  of  the  Assistant  Secretary  for 
Policy,  Planning  and  Communications, 
Office  of  Foreign  Assets  Control  Office 
of  Facilities  Maintenance  Branch,  and 
Office  of  the  Assistant  Secretary  for  Tax 
Policy.  For  addresses,  see  Systems 
Managers  below. 


United  Nations  Mission  of  any  proposed 
acquisition,  sale  or  other  disposition,  by 
or  on  behalf  of  the  mission  or  office,  of 


Dated:  December  7. 1984. 

The  Department  of  Treasury  has 


Form  dumber,  ^t  47W 
Type  of  Review:  Extension 
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CATaoomis  or  mofViDUAtt  covcaeo  av  TMi 
system: 

Past,  present,  and  prospective 
employees  for  the  above-named  offices. 

CATtaomcs  of  records  in  the  system: 

Personnel-type  records  such  as  the 
following:  SF  50  and  52  (personnel 
action);  171  (Employment 
Qualifications):  Resumes;  1012  (Travel 
Voucher);  1038  (Travel  Advance);  3015 
(Travel  Authorization);  Personnel  Data 
Summary  Sheet;  employee  training 
information;  position  descriptions; 
letters  of  appreciation,  counseling,  or 
reference;  corrective  actions; 
recommendations  for  promotions; 
suspensions;  performance  appraisals; 
evaluations;  awards;  certification  and 
appointment;  and  worker's 
compensation  forms. 

authority  for  manitcnancc  of  the 
system: 

5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
(2)  to  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings.  (3)  to  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978.  5  U.S.C.  7111  and  7114.  and  (4)  to 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORtNO, 
RETRIEVINQ.  ACCESSINO,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAOE: 

File  folders. 


RETRIEVABIUTV: 

Alphabetically  by  name. 


i 


safeguards: 

Secured  file  cabinet  or  locked  s 
with  a  limited  number  of  authorized 
employees  permitted  access. 

RETENTION  AND  DISPOSAL: 

In  some  offices,  files  on  present  and 
former  employees  are  kept  for  duration 
of  employment  and  thereafter  for 
reference  purposes.  In  other  offices,  files 
are  given  to  employees  upon  resignation 
or  are  destroyed.  For  prospective 


employees,  files  may  be  kept  three  to 
five  years,  then  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Deputy  Director.  Office  of  Management 
and  Organization,  Department  of  the 
Treasury.  Room  7225-ICC  Bldg..  1201 
Constitution  Ave..  NW,  Washington. 
DC  20220; 

Deputy  Director,  Office  of  Revenue 
Sharing,  Department  of  the  Treasury. 
15th  Floor.  2401  E  Street,  NW. 
Washington.  DC  20226; 

Administrative  Officer.  Office  of  the 
General  Counsel.  Department  of  the 
Treasury.  Room  3006-MT.  1500 
Pennsylvania  Ave..  NW.  Washington, 
DC  202201 

Director.  Office  of  Data  Management. 
OASIA.  Department  of  the  Treasury.    * 
Room  5127-MT.  1500  Pennsylvania 
Ave..  NW.  Washington.  DC  20220; 

Deputy  Assistant  Secretary  for  Policy, 
Planning  and  Communications. 
Department  of  the  Treasury,  Room 
2325-MT.  1500  Pennsylvania  Ave., 
NW.  Washington.  DC  20220; 

Director,  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
Room  504, 1331  G  Street.  NW. 
Washington,  DC  20226; 

Chief.  Facilities  Maintenance  Branch, 
Department  of  the  Treasury.  Room  B- 
50.  MT.  1500  Pennsylvania  Ave..  NW. 
Washington.  DC  20220; 

Administrative  Officer.  Office  of  Tax 
Policy,  Department  of  the  Treasury, 
Room  1104-MT.  1500  Pennsylvania 
Ave..  NW,  Washington.  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  the  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment,  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch  (see  "Record  access  procedures" 
below).  In  some  offices,  individuals  may 
review  their  own  record  by  verbal 
request  to  the  system  manager. 

RECORD  ACCESS  FROCEOURES: 

Chief.  Disclosure  Branch.  Department 
of  the  Treasury.  Room  5423-MT.  1500 
Pennsylvania  Ave..  NW.  Washington. 
DC  202?0. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  may  have 
been  provided  by:  (1)  The  individual.  (2) 


Personnel  Office.  (3)  the  employee's 
supervisors,  (4)  an  interview,  and  (5) 
prior  employers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
Treasury/OSiKM 

SYSTEM  NAME: 

Personnel  Security  System — 
Treasury/OS. 

SYSTEM  location: 

For  individuals  in  category  (a) — Room 
7425-ICC  Bldg.,  1201  Constitution  Ave.. 
NW..  Washington.  DC  20220.  For 
individuals  in  category  (b) — Room  1306. 
Main  Treasury  Building.  1500 
Pennsylvania  Avenue.  NW,  Washington. 
DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BT  THE 
SYSTEM: 

(a)  Current  and  former  senior  officials 
of  the  Department  and  Treasury 
bureaus,  and  those  within  the 
Department  who  are  involved  in 
Personnel  Security  matters. 

(b)  Current  and  former  government 
employees  or  applicants  occupying  or 
applying  for  sensitive  positions  in  the 
Department. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Background  or  limited  background 
investigations  and  FBI  and  other  agency 
name  checks;  investigative  information 
relating  to  personnel  investigations 
conducted  by  the  Department  of  the 
Treasury  and  other  Federal  agencies 
and  departments  on  preplacement  and 
postplacement  basis  to  make  suitability 
and  employability  determinations  and 
for  granting  security  clearances.  Card 
records  comprised  of  Notice  of 
Personnel  Security  Investigation  (TD  F 
67-32.2)  or  similar,  previously  used  card 
indexes,  reflecting  identification  data  on 
incumbents  and  former  employees,  and 
record  type  of  E.0. 10450  investigations 
and  degree  and  date  of  security 
clearance,  if  any. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

E.0. 10450,  sections  2  and  3.  and  E.O. 
12356.  Part  4. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN 
THE  SYSTEM,  INCLUDING  CATEGOMIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
information  to  departmental  officials  or 
other  Federal  agencies  relevant  ta  or 
necessary  for.  making  suitability  or 
employability  retention  or  security 
clearance  determinations. 


Employment  and  Financial  Inleresti. 


Control  Census] 


Managers  below. 


i  ^jyai^iuuf 
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AMD  MUCnCCS  POM  STONMO, 
CCtHllie,  MTA—NO,  *WO 
or  NECONOS  M  TMC  tvtmft 


STOMMC: 

File  folders  and  index  cards. 

■rrmcvAamTv: 
Records  are  retrieved  by  name. 

SAnOUAM>S: 

Records  are  stored  in  locked  metal 
containers  and  in  locked  rooms.  They 
are  limited  to  o^icials  who  have  a  need 
to  know  in  the  performance  of  their 
official  duties  and  are  required  to  sign 
an  access  form. 

MltNINMt  AND  DtWOSAU 

Active  files  are  retained  during 
incumbent  tenure  and  are  subject  to 
update  personnel  investigation.  Files  of 
employees  who  eH^ect  tntra-agency 
transfers  (between  Treasury  bureaus) 
are  automatically  transferred  to  the 
gaining  bureaus.  When  an  employee 
transfers  to  another  government  agency 
or  leaves  the  Federal  government,  files 
are  retained,  separate  from  the  active 
files,  for  five  years,  except  for 
background  investigations  completed  by 
OPM  which  may  be  returned  to  that 
agency  or  destroyed.  Card  indexes  are 
periodically  updated  to  reflect  changes 
and  maintained  as  long  as  needed. 

SYSTCM  IMMAOEn(S)  AND  ADORESS: 

For  individuals  in  category  (a) — 
Assistant  Director  of  Personnel 
(Personnel  Security),  Room  7425-ICC 
Bldg..  1201  Constitution  Ave.,  NW. 
Washington,  DC  20220.  For  individuals 
in  category  (b) — Personnel  Officer 
(Director,  Office  of  Personnel 
Resources).  Room  1308,  Main  Treasury 
Building.  Washington.  DC  20220. 

NOTVICATKM  ntOCCOURC 

Individuals  wishing  to  be  informed  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  the 
system  must  submit  a  %vritten.  signed 
request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment,  oc-sunilar 
information).  Address  inquiries /to  OJjief. 
Disclosure  Branch  (see  "Record  accesV^^ 
procedures"  below). 

RECONO  Access  raoceouHss: 

Chief.  Disclosure  Branch.  Department 
of  the  Treasury.  Room  5423-MT.  1500 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20220. 


CONTISTWta  RCCOND  nioccouiics: 

See  "Record  access  procedures" 
above. 

mcoiio  soimcf  cateoomcs: 

The  information  provided  or  verified 
by  applicants  or  employees  whose  files 
are  on  record  as  authorized  by  those 
concerned,  information  obtained  from 
current  and  former  employers,  co- 
workers, neighbors,  acquaintances, 
educational  records  and  instructors,  and 
police  and  credit  record  checks. 

SYSmtS  EXEMPTED  FMMM  CERTAIN 
PROVISIONS  or  Tt«  ACT 

This  system  is  exempt  from  5  U.S.C. 

552a{c)(3).  (d).  (e)(1),  (e)(4)(G).  through 
(e)(4{I),  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(5). 

Treasury/OS-OOS 

SYSTEM  name: 
Grievance  Records — Treasury/OS. 

SYSTEM  location: 

These  records  are  located  in 
persormel  or  designated  offices  in  the 
bureaus  in  which  the  grievances  were 
filed. 

categories  or  MOIVIOUALS  covered  by  THE 

system: 

Current  or  former  Federal  employees 
who  have  submitted  grievances  with 
their  bureaus  in  accordance  with  Part 
771  of  the  Office  of  Personnel 
Managements  (OPM)  regulations  (5  CFR 
Part  771),  the  Treasury  Employee 
Grievance  System  (TPM  Chapter  771).  or 
a  negotiated  procedure. 

CATEGORIES  OT  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  relating 
to  grievances  filed  by  Treasury 
employees,  under  Part  771  of  the  OPM's 
regulations.  These  case  files  contain  all 
docimients  related  to  the  grievance 
including  statements  of  witnesses, 
reports  of  interviews  and  hearings, 
examiner's  findings  and 
recommendations,  a  copy  of  the  original 
and  final  decision,  and  related 
correspondence  and  exhibits.  This 
system  includes  files  and  records  of 
internal  grievance  and  arbitration 
systems  that  bureaus  and/or  the 
I)epartment  may  establish  through 
negotiations  with  recognized  labor 
organizations. 

AUTHORITV  FOR  MAMfTENANCE  OT  THC 
«rSTEM: 

5  use.  1302.  3301.  3302;  E.O  10577;  3 
CFR  1954-1958  Comp..  p  218;  E.0. 10987; 
3  CFR  1959-1963  Comp..  p.  519;  agency 
employees,  for  personal  relief  in  a 
matter  of  concern  or  dissatisfaction 
which  is  subject  to  the  control  of  agency 
management 


ROUTINB  uses  Or  RECORDS  HAINTAINEO  M 
THE  SYSTEM,  INCLUDINa  CATEOORWS  OT 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used:  (1)  To 
disclose  pertinent  information  to  the 
appropriate  Federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

(2)  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  in  a  grievance,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  identify  the  type  of 
information  requested. 

(3)  To  disclose  information  to  a 
Federal  agency,  in  reponse  to  its 
request  in  connection  with  the  hiring  or 
retention  of  an  individual,  the  issuance 
of  a  securify  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract  or  the  issuance 
of  a  license,  grant  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  requesting  the  agency's 
decision  on  the  matter. 

(4)  To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

(5)  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

(6)  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2908. 

(7)  By  the  bureau  maintaining  the  ■. 
records  of  the  Department  in  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  <n  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
Inference. 

(8)  To  disclose  information  to  officials 
of  the  Merit  System  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  the  Federal  Labor  Relations 
Authority  and  its  General  Counsel,  the 
Equal  Employment  Opportunity 


or  are  destroyed.  For  prospective 


been  provided  by:  (1)  The  individual.  (2)      clearance  determinations. 
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Commission,  or  the  Office  of  Personnel 
Management  when  requested  in 
performance  of  their  authorized  duties. 

(9)  To  dislose  in  reponse  to  ■  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

(10)  To  provide  information  to 
officials  of  labor  organizations 
reorganized  under  the  Civil  Service 
Reform  Act  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
work  conditions. 

POUCIES  AND  PRACTICES  FOR  STORWO, 
RETRIEVINO.  ACCESStNO,  RETAININO,  AND 
DISPOSING  OF  RECORDS  Hi  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievabiuty: 

By  the  names  of  the  individuals  on 
whom  they  are  maintained. 

safeguards: 

Lockable  metal  filing  cabinets  to 
which  only  authorized  personnel  have 
access. 

retention  and  disposal: 

Disposed  of  3  years  after  closing  of 
the  case.  Disposal  is  by  shredding  or 
burning. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

ATF:  Chief,  Personnel  Division.  1200 

Pennsylvania  Avenue.  NW,  Room 

1211.  Washington.  DC  20226. 
BGFO  (see:  FMS) 
CUSTOMS:  Director.  Office  of  Human 

Resources,  1301  Constitution  Avenue. 

NW,  Room  3417.  Washington.  DC 

20229. 
E&P:  Chief.  Office  of  Industrial 

Relations.  14th  and  C  Streets  SW. 

Room  202-13A.  E&P  Annex. 

Washington.  DC  2022a 
FLETC:  Personnel  Officer,  Building  94. 

Room  lF-14,  Glynco.  GA  31524. 
FMS  (Financial  Management  Service — 

formerly  BGFO)  Director,  Personnel 

Management  Division,  Pennsylvania 

Avenue  and  Madison  Place,  NW, 

Room  112-Annex,  Washington.  DC 

20226 
IRS:  Director,  Personnel  Division,  1111 

Constitution  Avenue.  NW.  Room  3219. 

Washington,  DC  20224. 
OS:  Director,  Office  of  Personnel 

Resources.  1500  Pennsylvania 

Avenue.  NW,  Room  1306,  Main 

Treasury  Building,  Washington,  DC 

20220. 
PD:  Personnel  Officer.  1300  C  Street 

SW.  Room  446-4.  E&P  Annex. 

Washington.  DC  20239. 


SB:  Personnel  Officer.  1111  20th  Street 

NW,  Room  225.  Vanguard  Building. 

Washington.  DC  20226 
SS:  Chief,  Personnel  Division.  1800  G 

Street.  NW.  Room  941,  Washington 

DC  20223. 
Mint:  Assistant  Director  for  Personnel. 

501 13th  Street,  NW,  Room  921, 

Warner  Building,  Washington,  DC 

20004. 
OCC:  Director,  Human  Resources,  490 

L'Enfant  Plaza  East,  SW.  2nd  Floor. 

Washington.  DC  20219. 
Records  pertaining  to  administrative 
grievances  filed  at  the  Departmental 
level:  Director  of  Personnel.  Room  7115, 
ICC  Building.  1201  Constitution  Ave.. 
NW,  Washington  DC  2022a 

NOTinCATION  procedure: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may.  however,  contact  the 
agency  persormel  or  designated  office 
where  the  action  was  processed, 
regarding  the  existence  of  such  records 
on  them.  They  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified:  (1)  Name, 
(2)  date  of  birth,  (3)  approximate  date  of 
closing  of  the  case  and  kind  of  action 
taken,  (4)  organizational  component 
involved. 

RECORD  ACCESS  PROCEDURE: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the  bureau 
personnelor  designated  office  where  the 
action  was  processed.  Individuals  must 
provide  the  following  information  for 
their  records  to  be  located  and 
identified:  (1)  Name,  (2)  date  of  birth,  (3) 
approximate  date  of  closing  of  the  case 
and  kind  of  action  taken,  (4) 
organizational  component  involved. 

CONTESTING  RECORD  PROCEDURES: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  documents  the  action  of  the 
agency  ruling  on  the  case,  and  will.not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding. 
Individuals  wishing  to  request 
amendment  to  their  records  to  correct 
factual  errors  should  contact  the  bureau 
personnel  or  designated  office  where  the 
grievance  was  processed.  Individuals 


must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified:  (1)  Name.  (2)  date  of  birth.  (3) 
approximate  date  of  closing  of  the  case 
and  kind  of  action  taken,  (4) 
organizational  component  involved. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided:  (1)  By  the  individual  on 
whom  the  record  is  maintained.  (2)  by 
testimony  of  witnesses.  (3)  by  agency 
officials,  (4)  from  related 
correspondence  from  organizations  or 
persons. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None.  ^ ' 

Treasury/OS.(M7 

SYSTEM  name: 

General  Correspondence  Files — 
Treasury/OS. 

SYSTEM  location: 

Office  of  the  Secretary,  Department  of 
the  Treasury,  1500  Pennsylvania  Ave., 
NW.  Washingtoa  DC  2022a 
Components  of  this  record  system  are  in 
the  following  offices  within  the  Office  of 
the  Secretary: 

Office  of  Foreign  Assets  Control 
Office  of  Tax  Policy 
Office  of  the  Assistant  Secretary  for 

International  Affairs 

categories  of  indiviouals  covered  by  the 
system: 

Members  of  Congress,  U.S  Foreign 
Service  Officials.  Officials  of 
Municipalities  and  State  governments, 
and  the  general  public. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Incoming  correspondence  and  replies 
pertaining  to  the  mission,  function,  and 
operation  of  the  Department.  This 
system  of  records  also  contains  a  list  of 
individuals  who  have  asked  to  be 
advised  of  amendments, 
announcements,  etc  pertaining  to 
regulations  administered  by  the  Office 
of  Foreign  Assets  Control. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  In 
these  records  may  be  used;  (1)  To 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains. 


managemenu 
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(2)  To  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to* 
an  agency's  fimctions  relating  to  civil 
and  criminal  proceedings. 

(3)  To  provide  information  to  unions 
■    recognized  as  exclusive  bargaining 

representatives  under  the  Civil  Service 
Reform  Act  of  197a  5  U.S.C.  7111  and 
7114. 

(4)  To  provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCma  AND  MACnCES  FOfl  STOmNO, 

nrrmcviNO,  acccssino,  netaininq  ano 
otsrosma  or  rccowds  in  tmc  system: 

STonAOE: 

File  folders  and  magnetic  media. 

■   NCTMSvAaafTv: 

By  name  of  individual  or  letter 
number. 

SAFEQUAMOS:  I 

Some  folders  are  stored  in  locked  file 
cabinets  in  areas  of  limited  accessibility 
except  to  employees.  Others  are  stored 
in  electronically  secured  areas  and 
vaults.  Access  to  electronic  storage  is  by 
password. 

NCTENTIOM  AND  OlSrOSAU 

Some  records  are  maintained  for  three 
years,  then  destroyed  by  burning.  Other 
riecords  are  updated  periodically  and 
maintained  as  long  as  needed. 

SYSTEM  HANAaEn<S)  ANO  AOOHCSS: 

Director.  OfRce  of  Foreign  Assets 
Control.  U.S.  Treasury  Department, 
Room  504. 1331  G  Street.  NW.. 
Washington,  DC  20220 

Freedom  of  Information  Act  Officer,  or 
Director.  Correspondence  Unit  Office 
of  Tax  Policy.  U.S.  Treasury 
Department,  Room  1124-MT.  1500 
Pennsylvania  Ave..  NW,  Washington, 
DC  20220 

Director.  OASIA  Secretariat.  U.S. 
Treasury  Department,  Room  5422-MT. 
1500  Pennsylvania  Ave..  NW, 
Washington.  DC  20220 

NOTviCATKMt  moccounc: 

Individuals  wishing  to  be  notlBed  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  this  system,  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  identify  the  category 
and  type  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identiHcation  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 


J, 
Address  inquiries  to  Chief.  Disclosure 
Branch  (see  "Record  access  procedures" 
below], 

RECOMO  ACCESS  raOCEOilRES: 

Chief.  Disclosure  Branch.  Department 
of  the  Treasury.  Room  5423-MT.  1500 
Pennsylvania  Ave..  NW.  Washington, 
DC  2022a 

CONTESTINQ  RECORO  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOtMCt  CATEGORIES: 

Individuals  who  have  corresponded 
with  the  Office  of  the  Secretary,  other 
governmental  agencies  (Federal,  state 
and  local),  foreign  individuals  and 
official  sources. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OP  THE  ACT: 

None. 


TrMsury/OS.010 

SYSTEM  name: 

Office  of  Domestic  Fmance.  Actuarial 
Valuation  System — ^Treasury/OS. 

SYSTEM  location: 

Office  of  the  Secretary  of  the 
Treasury,  Office  of  Government 
Financing,  Office  of  the  Government 
Actuary,  1500  Pennsylvania  Avenue. 
NW.  Washington.  DC  20220. 

CATEOOWBS  OP  MOIVIOUALS  COVERED  SY  THE 
SYSTnC 

Participants  and  beneficiaries  of  the 
Foreign  Service  Retirement  and 
Disability  System.  Covered  employees 
are  located  in  the  following  agencies: 
Department  of  State,  Department  of 
Agriculture.  United  States  Information 
Agency,  Agency  for  International 
Development  Peace  Corps,  and  the 
Department  of  Commerce. 

CATEOOMCS  OP  RECORDS  IN  THE  SYSTEM: 

Information  in  the  system  is  a  follows: 
Active  Records:  Name;  social  security 
number  salary;  category-grade;  year  of 
entry  into  system;  service  computation 
date;  year  of  birth;  year  of  resignation  or 
year  of  death,  and  refund  if  any; 
indication  of  LWOP  status  (if  any); 
Retired  Records:  Same  as  actives; 
annuity;  year  of  separation:  cause  of 
separation  (optional,  disability, 
deferred,  etc.):  years  and  months  of 
service  by  type  of  service;  single  or 
married;  spouse's  year  of  birth; 
principal's  year  of  death:  number  and 
ages  of  children  on  annuity  roll;  year  of 
termination  of  survivors. 

authortty  for  maintenance  of  the 
system: 

22  U.S.C  1101. 


routine  uses  op  RECORDS  MAINTAINED  Nl 
THE  SYSTEM,  NtCLUDINO  CATEOOAIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

Data  regarding  specific  individuals  is 
released  only  to  the  contributing  agency 
for  purposes  of  verification. 

POUCIES  AND  PRACTICES  POM  STORINO, 
RETRIEVtNO,  ACCESSINO,  RETAININQ,  AND 
OISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Data  are  on  punched  cards,  computer 
tapes,  and  computer  printouts. 

retrievawuty: 

Alphabetically. 

safeguards: 

Records  are  stored  in  the  Actuary's 
office.  Access  is  restricted  to  employees 
of  the  Office  of  the  Government 
Actuary. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  on  a  year-to-year 
basis.  When  agencies  whose  pension 
funds  are  valued  forward  new  records 
for  valuation,  older  records  are 
discarded. 

SYSTEM  MANAGER(S)  ANO  AOORESS: 

The  Government  Actuary,  Office  of 
the  Secretary  of  the  Treasury,  1500 
Pennsylvania  Ave..  NW..  Washington.  '  • 
DC  20220. 

NOTIFICATtON  PROCEDURE: 

^  Individuals  wishing  to  be.notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 
information)  address  inquiries  to  Chief. 
Disclosure  Branch  (see  "Record  access 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Chief.  Disclosure  Branch,  Department 
of  the  Treasury,  Room  5423-MT.  1500 
Pennsylvania  Ave..  NW..  Washington. 
DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Data  for  actuarial  valuation  are 
provided  by  organizations  responsible 
for  pension  funds  listed  under 
"catgegory  of  individual,"  namely  the 
Department  of  State,  Department  of 
Agriculture.  United  States  Information 


Washington.  DC  20239. 


grievance  was  processed.  Individuals  the  record  pertains. 
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Agency,  Agency  for  International 
Development,  Peace  Corps,  and  the 
Department  of  Commerce. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THE  ACT 

None. 
TrMSury/OS.052 

SYSTEM  NAME: 

Travel  Records — ^Tresury/OS. 

SYSTEM  location: 

Financial  Management  Division, 
Room  B-36-MT,  1500  Pennsylvania 
Ave..  NW.  Washington.  DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  authorized  to  perform 
travel  for  the  Office  of  the  Secretary. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Form  OS-3015,  Authorization  to 
Perform  Travel,  with  the  SF  1012,  Travel 
Voucher,  which  details  travel  performed 
and  expenses  incurred  with  necessary 
receipts  to  support  the  claim  for 
reimbursement  to  the  traveler.  SF  1038. 
Request  for  Advance  of  Funds,  and 
similar  records. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  use  5701-5709. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  INCUNMNO  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used:  (1)  To 
disclose  pertinent  information  to 
appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violatit}n  of 
civil  or  criminal  law  or  regulation. 

(2)  To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

(3)  To  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings. 

(4|  To  provide  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978.  5  U.S.C.  7111  and 
7114. 

(5|  To  provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 


(6)  To  furnish  another  federal  agency 
information  to  effect  inter-agency  salary 
offset:  to  furnish  another  federal  agency 
information  to  effect  inter-agency 
administrative  offset  except  that  no  IRS 
address  information  will  be  disclosed  to 
another  agency  from  this  system;  to 
furnish  a  consumer  reporting  agency 
information  to  obtain  commercial  credit 
reports;  and  to  furnish  a  debt  collection 
contractor  information  for  debt  f' 
collection  services.  Current  mailing 
addresses  acquired  from  the  Internal 
Revenue  Service  and  which  become  a 
part  of  this  system  are  routinely 
released  to  consumer  reporting  agencies 
to  obtain  credit  reports  and  to  debt 
collection  agencies  for  collection 
services  as  necessary. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  552a(b)(12). 
Disclosures  of  debt  information 
concerning  a  government  claim  against 
an  individual  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORINO. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Original  document  forms  in  file 
cabinet 

RETRIEVABILrrr 

Filed  by  name  on  a  fiscal  year  basis. 

SAFEGUARDS: 

Non-sensitive  material  handled 
routinely  in  regular  file  cabinet 

RETENTION  AND  DISPOSAL: 

Presently  retained  for  three  years  and 
then  forwarded  to  the  National  Records 
Center  for  an  additional  seven  years, 
then  burned  or  shredded. 

SYSTEM  MANACER(S)  AND  ADDRESS: 

Director  of  Financial  Management 
Room  B-36-MT.  1500  Pennsylvania 
Ave..  NW.  Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request  containing 
the  following  elements:  (1)  Identify  the  • 
record  system;  (2)  identify  the  category 
and  type  of  records  sought  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  informat><jfi). 
Address  inquiries  to  Chief,  Eji^losure 

•  1  - 


Branch  (See  "Record  access  procedures" 
below). 

RECORD  ACCESS  PRdicEDURES: 

Chief.  Disclosure  Branch,  Department 
of  the  Treasury.  Room  5423, 1500 
Pennsylvania  Ave.,  NW,  Washington. 
DC  20220. 

CONTESTING  RECORO  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Facts  and  figures  are  presented  by  the 
individual  who  performed  the 
authorized  travel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None.  * 

Trea*ury/OS.0S3 

SYSTEM  NAME: 

Treasury  Emergency  Preparedness 
Information  Program — ^Treasury/OS. 

SYSTEM  location: 

Emegency  Preparedness  Division 
(EPD),  Room  700. 1331  G  Sti^et  NW..  c/ 
o  Main  Treasury.  Washington,  DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  SY  THE 

SYSTEM: 

(1)  Treasury  Emergency  Management 
Team  Members  (Teams  Alpha,  Bravo, 
and  Chariie).  (2)  Key  Treasury 
Personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Emergency  Management  Team 
Member  Lists  (by  Office  of  the  Secretary 
and  by  Treasury  Bureau  listing);  Name, 
Position  Title,  Office/Agency. 

(2)  Key  Treasury  Personnel  Alert 
Notification  Lists;  Name,  Telephone 
Numbers  (Office  and  Home),  Office/ 
Agency. 

(3)  Information  by  individual 
application  for  Permanent  Badge  for 
FEMA  Special  Facility:  Name,  Date  of 
Birth.  Physical  Identification. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

Treasury  Directive  (TD)  10-05.C. 
Emergency  Assignment  of  Personnel  at 
the  National  Level.  August  6, 1982: 
Office  of  Emergency  Preparedness 

(OEP)  Circular  91Q0.2.  April  12. 1972^^ 

Executive  Order  1  rwU:  f  EMAvQRpER 
''  SF  12ld.l,  Procedures  for  accessio 
Areas  A  and  B  of  the  Federal  Emergency 
Maintenance  Agency  Special  Facility, 
April  15. 1983;  FEMA  Form  SF-86-12, 
April  1983.  Request  for  Continual 
Access  to  the  FEMA  Facility. 


emplojnnent  or  similar  information). 


22  U.S.C.  1101. 
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TMl  SVmM,  WCUiOMW  CATtOONICS  OV 
UKRS  JMO  TNK  MNWOSCS  OT  SUCH  USES: 

These  records  »nd  tnformatioTi  in 
these  records  may  be  disclosed  to  the 
Federal  Emergency  Man^eaaent 
Agency. 

raUCKS  AND  PlUCnCfS  FO«  STOWNQ, 
KCTmCVNM,  ACC8SSIMO,  RETAININO,  AMD 
On^OSINQ  OF  MECOMOS  IN  TMC  SYSmt 

STONAOC: 

(1)  Magnetic  tapes,  punch  cards  and 
reports.  Emergency  Management  Team 
Lists  and  Alert  Notification  Lists:  Master 
copies  maintained  in  EPD  ofiice.  Copies 
are  prepositoned  within  the  Office  of  the 
Secretary,  Telecommunications  Center. 
Treasury  Emergency  Operating 
Facihties  (TEOF  and  FEMA/SF).  |2) 
Request  for  permanent  badge  for  FEMA 
Special  Facility:  original  filed  within 
Federal  Emergency  Management 
Agency  (FEMAJ.  Copy  filed  in  EPD 
office. 

Nt  I  WeVABUTV: 

Indexed  by  name.         f 

SAnouARos:^ 

Treasury  Master  Records  are  stored  in 
lockable  cabinets  or  secure  rooms; 
access  is  limittS^Rrtrffi^cials  who  have  a 
need  fortji^  information;  entoloyees  are 
trainetHo  make  only  ^thorized 
disclosures.  y 

RCTOmOM  AMD  dmkmal: 

(1)  Emergency  Management  Team 
Member  List,  and  (2>Key  Treasury 
Personnel  Alert  Notification  Lists  are 
updated  upon  resignation,  retirement  or 
transfer  of  assigned  employee.  Obsolete 
lists  are  destroyed  by  shredding  or 
erasure.  (3)  Badges  are  retrieved  and 
returned  to  FEMA  for  accountability  and 
destruction  when  employee  no  longer 
has  official  need  for  pass. 

SYrm  MANAeeR(s)  Am^AooftEss: 

Director,  Emegency  Prepardness 
Division.  Room  700, 1331  G  Street.  NW., 
c/o  Main  Treasury.  Washington.  DC 
20220. 

MormCATiON  pnocEomiE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request  containing 
the  following  elements:  (1)  Identify  the 
record  system;  (2)  identify  the  category 
and  type  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identifieation  number,  dates  of 
employment  or  similar  information). 
Address  inquiries  to  Chief.  Disclosure 
Branch  (See  "Record  access  procedures" 
below). 


Chief.  Dtsdosnre  Branch.  Depatment 
of  the  Treasury.  Room  5423. 1500 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 


CONTKSTWM  I 

See  "Record  access  procedures'* 
above. 

mCONO  SOUMCS  CATtOOMSS: 

The  information  in  these  records  was 
provided  by  or  verified  by  the  subject  of 
the  record,  employers,  and  co-woriiers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THC  ACR 

None. 

Treasury/OS.060  , 

SYSTEM  name: 

Correspondence  files  and  records  on 
employee  complaints  and/or 
dissatisfaction — Treasiny/OS. 

SYSTEM  LOCATIONC 

Office  of  Personnel,  Room  7115,  ICC 
Building.  1201  Constitution  Ave..  NW, 
Washington.  DC  20220. 

^MTEOOfllES  OF  INDIVIDUALS  COVERED  BY  TNI 
SYSTEM: 

Former  and  current  Department 
employees  who  have  submitted 
complaints  to  the  Office  of  Personnel  or 
whose  correspondence  concerning  a 
matter  of  dissatisfaction  has  been 
referred  to  the  Office  of  Personnel. 

CATEGORIES  OP  RECORDS  IN  TNK  SVSTMM: 

Correspondence  dealing  with  former 

and  current  employee  complaints. 


AUTHomrv  poa 
system: 

5  use  301. 


■AHnCNANCS  OP  THS 


ROUTINE  USES  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUJOINO  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used:  (1)  To 
disclose  pertinent  information  to 
appropriate  Federal,  state,  and  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  civil  or 
criminal  law  or  regulation.  (2)  To 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains.  (3)  To  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978.  5  U.S.C.  7111  and  7114.  (4)  To 


provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  tfa« 
investigation. 

poucies  and  practices  for  storino, 
retrievino,  accessing,  retimmsso,  and 
disposing  op  records  in  the  system: 

storage: 

File  folders,  file  cabinets. 

retrievasiuty: 
By  bureair  and  employee  name. 

safeguards: 

Maintained  in  filing  cabinet  and 
released  only  to  Office  of  Personnel 
staff  or  other  Treasury  officials  on  a 
need-to-know  basis.  . 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  Treasury 
Directive  80-05.B.  Records  Disposition. 
Office  of  the  Secretary,  and  the  General 
Records  Schedule. 

SYSTEM  MANAaCR(S)  AND  ADDRESS: 

The  Director  of  Personnel.  Department 
of  the  Treasury.  Room  7115,  ICC 
Building,  1201  Constitution  Ave.,  NW, 
Washington.  DC  2022«t  ^,    . 

NOTIPICATIOM  PNOCIDIMK 

Persona  inquiring  as  to  the  existence 
of  a  record  on  themselves  may  contact: 
Assistant  Director  of  Personnel. 
(Employee  Relations  and  Special 
Programs).  Department  of  the  Treasury. 
Room  7119,  ICC  Building.  1201 
Constitution  Ave..  NW.  Washington.  DC 
20220.  The  inquiry  must  include  the 
individual's  name  and  employing 
bureau. 

RECORD  ACCESS  PROCCDURI: 

Persons  seeking  access  to  records 
concerning  themselves  may  contact:  The 
Director  of  Personnel.  Department  of  the 
Treasury.  Room  7115.  ICC  Building,  1201 
Constitution  Ave..  NW.  Washington.  DC 
2(}220.  The  inquiry  must  include  the 
Individual's  name  and  employing 
bureau. 

coNmriNa  rkcono  procebuaks: 

Individuals  wishing  to  request  '' 

amendment  to  their  records  to  correct 
factual  error  should  contact  the  Director, 
of  Personnel  at  the  address  shown  in 
Access,  above.  They  must  furnish  the 
following  information:  (a)  Name;  (bj 
employing  bureau;  (c)  the  information 
being  contested;  (d)  the  reason  why  they 
believe  information  is  untimely 
inaccurate,  incomplete,  irrelevant,  or 
unnecessary. 


investigation. 


Address  inquiries  to  Chief.  Cj»^'osure  Access  to  the  FEMA  Facility. 

-  1  • 
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RECORD  source  CATEGORIES: 

Current  and  former  employees,  and/or 
representatives,  employees*  relatives. 
Congressmen,  the  White  House, 
management  officials. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None.  .  -    . 

Tr«asury/OS.062 

SYSTEM  NAME: 

Executive  Inventory  Files — ^Treasury/ 
OS. 

SYSTEM  LOCATION:         ^"7^ -— -^  ^    \ 

Room  7102.  ICC  Building.  1201  ^ 
Constitution  Ave..  NW,  Washington.  DC 
«0220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  SES,  GS  and  GG-16. 17. 18 
employees  of  the  Department  of  the 

Treasury. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A  brief  description  of  identifying 
biographical  data,  work  experience, 
education,  professional  activities, 
honors,  special  qualifications  and 
references. 

AUTHOMTV  FOR  MAINTENANCE  OP  THE  SYSTEM 

Executive  Order  11315. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  in  this  system  may  be 
disclosed  to  a  Congressional  office  in 
•  order  to  compile  statistical  information 
on  SES  participants.  Information  in  the 
records  may  also  be  shared  with  the 
Office  of  Personnel  Management  and 
other  Federal  agencies  in  compiling 
reports  or  to  correct  information 
maintained  by  0PM  on  Treasury        ^  « 
Executives.  ,^ — 

POUCIES  AND  PRACTICES  FOR  STORING,' 
RETRIEVINO.  ACCSSSINO.  RETANMNQ,  AND 

Dtsposma  OP  reqonos  in  the  systsm: 
storage:  '                                  -     *'    . 
File  cabinets.     .  '        •  ,       ,^ ^_' 

retrievabiuty:  '  •" 

Alphabetically  by  name. 

SAFEGUARDS:  .  *     ' 

Access  is  limited  to  authorized 
Treasury  personnel  and  management 
officials  on  a  need-to-know  basis, 

retention  AND  disposal:         ' 

The  records  are  kept  as  long  as  the 
employee  is  assigned  to  an  SES.  OS  or 
GG-16. 17,  or  18  position,  except  for 
employees  who  retire.  The  records  on 
retirees  are  kept  for  approximately  one 


year  from  their  date  of  retirement.  The 
records  are  destroyed  by  burning. 

system  manager(s)  and  address: 

Assistant  Director  of  Personnel 
(Executive  Manpower  and  Employment). 
Room  7102.  ICC  Building,  1201 
Constitution  Ave..  NW.  Washington.  DC 
20220. 

notification  procedure: 

Assistant  Director  of  Personnel 
(Executive  Manpower  and  Employment). 
Room  7102.  ICC  Building.  1201 
Constitution  Ave.,  NW,  Washington.  DC 
20220.  The  individual  needs  to  provide 
his/her  name,  present  organizational 
assignment,  position  title  and  grade. 

RECORD  ACCESS  PRC 

See  notification  above. 

contesting  record  PROCEDURES: 

See  notification  above. 
Tre8sury/OS.045 

SYSTEM  name: 

Appointment  at  Above  the  Minimum 
Rate  of  the  Grade  Files— Treasury/OS. 

SYSTEM  LOCATION: 

Room  7102,  ICC  Building.  1201 
Constitution  Ave..  NW,  Washington,  DC 
20220. 

t 
CATEGORIES  OP  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  proposed  for  employment  by 
the  Department  of  thfi  Treasury  at  a 
salary  rate  above  the  minimum  rate  of 
the  grade. 

CATEGORIES  OP  RECORDS  M  THE  SYSTEM: 

A  collection  of  documents  required  for 
requesting  approval  of  appointments  at 
a  salary  rate  above  the  minimum  rate  of 
the  grade,  including:  Personal 
Qualifications  Statement  (SF-171); 
Position  Description  (OF-8);  letters  of 
justification;  and  general 
correspondence  requesting  approval  of 
the  action. 

AUTHORITY  FOR  MAINTENANCE  OP  THS 
SYSTEM: 

,    5U.S.C.  5333. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M 
THE  SYSTEM,  INCLUDING  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  information  may  be  used  for 
review/audit  purposes  by  the  Office  of 
Personnel  Management 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMMNO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  cabinets. 


RETRfEVABIUTY: 

Indexed  by  name  in  log  and  filed 
chronologically. 

safeguards: 

Access  is  limited  to  authorized 
Treasury  personnel  and  management 
officials  on  a  need-to-know  basis. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  two  years 
and  are  destroyed  by  standard 
destruction  methods  including  burning. 

SYSTEM  MANAQEii(S)  AND  ADDRESS: 

Assistant  Director  of  Personnel 
(Executive  Manpower  and  Employment), 
Room  7102.  ICC  Building,  1201 
Constitution  Ave.,  NW.  Washington.  DC 
20220. 

NOTVICATlSNf^KCDONC:  _^ 

Assistant  Director  of  Personnel 
(Executive  Manpower  and  Employment), 
Room  7102,  ICC  Building.  1201. 
Constitution  Ave,.  NW,  Washington.  DC 
20220.  The  individual  is  required  to 
provide  his/her  name  and  the  Treasury 
organizational  assignment,  position  title, 
grade/salary,  and  date  of  most  recent 
appointment  above  the  minimum  rate  of 
the  grade  requested. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  documents  which  constitute  this 
system,  and  which  are  listed  under 
Categories  of  Records,  came  from  the    * 
individual  applicant,  his/her  servicing  ^ 
personnel  office,  the  Office  of  Personnel 
Management,  and  other  concerned 
management  officials  within  the 
Department  of  the  Treasury. 

SYSTEMS  EXEMPTED  FROM  CERTAM 
PROVISIONS  OP  THE  ACT: 

None. 

Treasury/OS.066  ^ 

SYSTEMi  name: 

Combined  Applicant/ Applicant 
Correspondence  File — Treasury/OS. 

SYSTEM  location: 

Room  7102.  ICC  Building.  1201 
Constitution  Ave..  NW,  Washington,  DC 
20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Persons  who  have  sent  applications, 
or  have  asked  questions  about 
employment  in  the  Department  of  the 
Treasury,  or  whose  applications  or 


D  U  #c        »•»»  J ° —--o --I*.  *-«*,.«**.».»  WW  i-rc^iicvc  uiiv/i  Ilia  null  lo  ujiuiiiciy 

Branch  (See  Tlecord  access  procedures"     under  the  Civil  Service  Reform  Act  of  inaccurate,  incomplete,  irrelevant. 

°*'°**J-  1978. 5  U.S.C.  7111  and  7114.  (4)  To  unnecessary. 


or 


• 

employees  who  retire.  The  records  on 
retirees  are  kept  for  approximately  one 

•s 

• 

File  cabinets. 

• 

employment  in  the  Department  of  the 
Treasury,  or  whose  applications  or 

» 

t 

1 

» 

» 
4 
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questions  have  been  referred  to  the 
Department  of  the  Treasury  by  others 
for  reply. 

CATtOOMKS  or  RCCOMOS  M  TMC  SYSTCM: 

Standard  Applications  for  Federal 
Employment  (SF-171).  Resumes 
providing  a  reflection  of  such  personal 
or  job  related  experience  as  the  writer 
elected  to  furnish.  Correspondence  from 
applicants  and  responses  thereto, 
ran^ng  from  general  inquiries  to  specific 
,  complaints  about  alleged  practices, 
treatment  or  requirements. 

MITMOMTV  PON  MAMTDUMCt  or  THE 


5U.S.C.301.    - 

MMJTME  USES  Or  RECOMW  MAMTMNEO  IN 
THE  SYSTEM,  WCLUCHNO  CATCOOIHES  OT 
USEHS  AND  THE  PUHTOSES  OT  V>CM  USES: 

These  records  may  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

rOUOES  AND  rHACTKES  POM  STOmNO, 
NETMEVMia,  ACCSSSINO,  RETAJNiNa,  AND 

DtsrosMQ  or  reconos  m  the  system: 
stonaoe: 

File  cabinets. 

NrmiEVAMurrv: 
Alphabetically  by  name  of  applicant 

SAPEOUAROS: 

Access  is  limited  to  authorized 
Treasury  personnel  and  management 
o^cials  on  a  need-to-know  basis. 

retention  AND  OlSrOSAL: 

Files  are  maintained  for  two  years, 
then  burned. 


system  mana«eii(s)  and  aodmess: 

Assistant  Director  of  Personnel 
(Executive  Manpower  and  Fjnployment), 
Room  7102,  ICC  Building,  1201 
Constitution  Ave.,  NW.  Washington,  DC 
20220.  Since  the  system  is  filed 
alphabetically,  only  the  applicant's 
name  is  required. 

RECORD  ACCESS  PROCEOURES: 

Assistant  Director  of  Personnel 
(Executive  Manpower  and  Employment), 
Room  7102,  ICC  Building.  1201 
Constitution  Ave.,  NW.  Washington.  DC 
20220. 

COWTESTWM  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEOORIES: 

Applications  (SF-171.  resumes)  from 
the  general  public,  including 
correspondence  initially  addressed  to 
the  President  Congressmen,  or  Senators 


are  transmitted  to  this  office  because 
they  deal  with  Treasury  matters,  issues, 
or  employment 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  or  THE  ACn 

None. 

« 

Tr*Mury/OS.067 

SYSTEM  name: 

Detailed  Employee  Files — Treasury/ 
OS. 

SYSTEM  location: 

Room  7102,  ICC  Building.  1201 
Constitution  Ave..  NW,  Washington,  DC 
20220. 

cateoories  ot  individuals  covered  by  the 
system: 

Department  of  the  Treasury 
employees  whose  detail  to  other 
positions,  or  other  Government 
employees  whose  details  to  the 
Department  of  Treasury  require 
approval  at  the  Departmental  level. 

CATEGORIES  Or  RECORDS  IN  THE  SYSTEM: 

Correspondence  requesting  approval 
of  details  and  Request  for  Personnel 
Action  (SF-52)  which  documents  the 
detaif  and  reflects  approval  of  it.  In 
some  instances  there  may  also  be  a 
Personal  Qualifications  Statement  (SF- 
171).  and  attachments.  Position 
Description  (OF-fl),  and  Request  for 
Approval  of  Non-Competitive  Action 
(SF-59).  ♦ 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  3341-3349. 

ROUTMB  USES  or  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUXMNO  CATEOORIES  Or 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

These  records  may  be  disclosed  to  a    ' 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POUOES  AND  PRACTICES  POR  STORINO, 
RETRIEVINO,  ACCESSING,  RETAiNINO,  AND 
OISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  cabinets. 

RETRIEVABNJTY:  '      * 

Indexed  by  name  in  log  and  filed 
chronologically. 

SAFEGUARDS: 

Access  is  limited  to  authorized 
Treasury  personnel  and  management 
officials  on  a  need-to-know  basis. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  2  years  and 
are  destroyed  by  Standard  destruction 
methods  including  burning. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director  of  Personnel 
(Executive  Manpower  and  Employment), 
Room  7102,  ICC  Building,  1201 
Constitution  Ave.,  NW,  Washington,  DC 
20220. 

NOTIFICATION  PROCEDURE: 

Assistant  Director  of  Personnel 
(Executive  Manpower  and  Employment), 
Room  7102,  ICC  Building,  1201 
Constitution  Ave.,  NW,  Washington,  DC 
20220.  The  individual  is  required  to 
provide  his/her  name  and  the  Treasury      g^ 
organizational  assignment  position  title,    ^ 
grade/salary,  and  approximate  date  of 
the  detail  requested  requiring  approval 
at  the  Departmental  level. 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director  of  Personnel 
(Executive  Manpower  and  Employment), 
Room  7102,  ICC  Building.  1201 
Constitution  Ave..  NW.  Washington,  DC 
20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SoJhCE  CATEGORIES: 

The  documents  which  constitute  this 
system,  and  which  are  listed  under 
Categories  of  Records,  came  from  the 
employee's  servicing  personnel  office, 
and  other  concerned  management 
officials  within  the  Department  of  the 
Treasury. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THE  ACT 

None. 
Tr«asury/OS.06a 

SYSTEM  name: 

^,  Time'In-Crade  Exception  Files — 
Treasury/OS.  '  . 

SYSTEM  location: 

Room  7102,  ICC  Building,  1201 
Constitution  Ave.,  NW,  Washington.  DC 
20220. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 

Persons  employed  by,  or  proposed  for 
employment  by.  the  Department  of  the 
Treasury  and  for  whom  an  exception  to 
Time-In-Crade  Restrictions  is  sought. 

CATEGORIES  OP  RECORDS  IN  THE  SYSTEM: 

A  collection  of  documents  required  for 
approval  of  exceptions  to  Time-In-Crade 
Requirements  including:  Request  for 
Approval  of  Non-Competitive  Action 
(SF-591;  Personal  Qualifications 
Stateirfenl  (SF-171);  Position  Description 
(OF-8);  and,  in  some  instances.  Request 


for  Personnel  Action  (SF-52);  and 
memoranda  of  justification. 

authority  por  maintenance  ot  the 
system: 

5  U.S.C  301,  and  5  U.S.C.  1104. 

ROUTNM  USES  Or  RECORDS  MAIMTENANCE  OF 
THE  SYSTEM,  INCLUDING  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  from  these  records  may 
be  disclosed  to  (1)  the  Office  of 
Personnel  Management  for  audit  of 
exceptions  granted,  and  (2)  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

poucies  and  practices  for  storino, 
retrieving,  accessing.  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

File  cabinet     '    ■ 

RETRIEVABNJTY: 

Indexed  by  name  in  log  and  filed 
chronologically. 

safeguards: 

Access  is  limited  to  authorized 
Treasury  personnel  and  management 
officials  on  a  need-to-know  basis. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  2  years  and 
are  destroyed  by  standard  destruction 
methods  including  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director  of  Personnel 
(Executive  Manpower  and  Employment). 
Room  7102,  ICC  Building,  1201  ' 
Constitution  Ave^  NW,  Washington.  DC 
2022a 

notification  procedure: 

Assistant  Director  of  Personnel 
(Executive  Manpower  and  Employment), 
Room  7102,  ICC  Building,  1201 
Constitution  Ave.,  NW.  Washington,  DC 
20220.  The  individual  is  required  to 
provide  his/her  name  and  the  Treasury 
organizational  assignment  position  title, 
grade/salary,  and  approximate  date  of 
the  Time-In-Grade  exception  requested. 

recoao  access  procedures: 

Assistant  Director  of  Personnel 
(Executive  Manpower  and  Employment). 
Room  7102.  ICC  Building.  1201 
Constitution  Ave..  Washington.  DC 
20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

The  documents  which  constitute  this 
system,  and  which  are  listed  under 
Categories  of  Records,  came  from  the 


individual  employee  or  applicant,  his 
servicing  personnel  office,  and  other 
concerned  management  officials  within 
the  Department  of  the  Treasury. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  or  THE  ACT: 

None. 
Tr*asury/OSJ)70 

SYSTEM  NAME:  ^ 

Office  of  Information  Systems.  Work 
Assignment  and  Control  Form — 
Treasury/OS. 

SYSTEM  LOCATION: 

Room  B-91,  Main  Treasury,  1500 
Pennsylvania  Ave..  NW.  Washington, 
DC  20220. 

CATEGORIES  Or  INDIVIDUALS  COVERB>  BY  THE 

SYSTEM: 

Personnel  in  Applications 
Development  Division  of  the  Office  of 
Information  Systems. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

List  of  projects  and  time  spent  on  each, 
project  list  of  proposed  project 
milestone  dates  and  actual  dates 

completed. 

AUTHORITY  FOR  MAINTENANCS  OF  THE 
SYSTEM: 


5  U.S.C.  301. 


iMldNTAINEO 


ROUTINE  USES  OF  RECORDS  I 

THE  SYSTEM.  INCLUDING  CATEGORIES  OT 

USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 
Department 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMINB,  AND 
DISPOSING  OF  RECORDS  W  THE  SYSTEM: 

STORAGE: 

Paper,  magnetic  media. 

RETRIEVABILmr. 

Indexed  by  name. 

RETENTION  AND  DISPOSAL: 

Retained  one  year,  then  erased  or 

discarded. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  Director,  (Application 
Development)  Office  of  Information 
Systems.  Room  B-91,  Main  Treasury, 
1500  Pennsylvania  Ave.,  NW. 
Washington.  DC  20220. 


NOTIFICATION  I 

Assistant  Director,  (Application 
Development)  Office  of  Information 
Systems,  Room  B-91,  Main  Treasury. 
1500  Pennsylvania  Ave..  NW, 
Washington.  DC  20220.  Identifying 
information — name. 


RECORD  ACCESS  PROCEDURES: 

Written  request  to:  Director,  Office  of 
Information  Systems.  Room  "B-91,  Main 
Treasury,  1500  Pennsylvania  Ave,  NW, 
Washington,  DC  2022a 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Forms  filled  out  by  staff  members. 

SYSTEMS  EXEMPTED  FROM  CERTANt 
PROVISIONS  OF  THE  ACT 

None. 
Treasury/OS.111 

SYSTEM  name: 

Office  of  Foreign  Assets  Control 
Census  Records — ^Treasury/OS. 

SYSTEM  location: 

Office  of  Foreign  Assets  Control  1331 
G  Street,  NW  Washington,  DC  20220. 

categories  of  individuals  covered  bt  the 

system: 

Although  most  reporters  in  the  Census 
in  this  system  of  records  are  not 
individuals,  such  censuses  reflect  some 
small  number  of  U.S.  individuals  as 
owners  or  reporters  of  U.S.-based  assets 
which'are  blocked  under  the  various 
Treasury  Department  regulations 
involved. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM:    /. 

Reports  of  several  censuses  of  U.S.-     , 
based,  foreign-owned  assets  which  have 
been  blocked  at  any  time  since  1950 
under  any  of  the  following  Treasury ' 
Department  r^ulations:  Foreign  Assets 
Control  Regulations;  Foreign  Funds 
■'  Control  Regulations;  Cuban  Assets 
Control  Regulations;  or  Iranian  Assets 
Control  Regulations. 

authority  for  maintenance  of  the 
system: 

50  U.S.C,  App.  5(b):  22  U.S.C.  2370(a); 
50  U.S.C.  1701  et  seq.;  and  31  CFR  , 

Chapter  V. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OP 
'^  USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

(1)  To  disclose  information  to  • 

appropriate  state  agencies  which  are 
concerned  with  or  responsible  for 
abandoned  property;  (2)  to  disclosure 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (3)  to  provide 
information  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (4)  to  provide 
information  to  third  parties  during  the 


1  tcoiuciiL,  v^uii](iT:asuieii,  or  oenaiun       memoas  mciuaing  Duming. 


(OF-8):  and,  in  some  instances.  Request 
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course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

pouem*  AND  nucncts  fon  rromMO, 

RCTWCVWm.  ACCCSSNMI.  RCTAIMNa,  AND 

Dwposmo  or  rcconos  m  thc  system: 

STORAOC: 

1950  Census  of  Blocked  Chinese 
Assets  are  stored  in  folders  in  file 
cabinets  in  the  o^ices  of  Foreign  Assets 
Control,  and  at  the  Federal  Record 
Center  1964  Census  of  Blocked  Cuban 
Assets  are  stored  in  Treasury  computers 
and  in  folders  in  file  cabinets;  1970 
Census  of  Blocked  Chinese  Assets  are 
stored  in  folders  and  on  computer 
printout  in  file  cabinets;  1980  censuses 
of  Iranian  Assets  and  Iranian  Claims  are 
stored  in  folders  and  on  magnetic  tape 
in  file  cabinets;  1983  comprehensive 
update  of  blocked  assets  under  Foreign 
Assets  Control  Regulations,  Foreign 
Funds  Control  Regulations,  and  Cuban 
Assets  Control  Regulations  are  stored  in 
Treasury  computers  and  in  folders  in  file 
cabinets. 

RCTMEVAMUTV: 

By  name  of  holder  or  custodian  or 
owner  of  blocked  property. 

SAFEOUAHOt: 

Locked  room,  or  in  locked  file 
cabinets  located  in  areas  in  which 
access  is  limited  to  Foreign  Assets 
Control  employees. 

RCTENTIOM  AND  OlSrOSAL: 

Records  are  periodically  updated  and 
maintained  as  long  as  needed. 

SVSTKM  MANAOCRS  AND  AOOMESS: 

Director,  Office  of  Foreign  Assets 
Control.  Department  of  the  Treasury, 
Room  504. 1331  G  Street.  NW. 
Washington.  DC  20220. 

NormcATiON  phoceoure: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  the  system,  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
record  sought:  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to  Chief. 
Disclosure  Branch  (See  "Record  access 
Procedures"  below.) 


CONTESTINO  RECOKO  MOCEOURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Custodians  or  other  holders  of 
blocked  assets. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVtSKMM  Of  THE  ACT. 

None.  . 


)  ACCESS  PROCEDURES: 

Chief.  Disclosure  Branch.  Department 
of  the  Treasury,  Room  5423. 1500 
Pennsylvania  Ave.,  NW,  Washington. 
DC  20220. 


Trsasury/OS.114 

SYSTEM  name: 

Foreign  Assets  Control  Enforcement 
Records — Treasury/OS. 

SYSTEM  location: 

1331  G  Street.  NW,  Washington,  D.C. 
^220. 

categories  op  INDIVtOUALS  COVERED  SY  THE 

system: 

Individuals  who  have  engaged  (or 
who  have  been  investigated  because 
suspected  of  having  engaged)  in 
transactions  and  activities  prohibited  by 
any  of  the  following  Treasury 
Department  regulations:  Foreign  Assets 
Control  Regulations;  Transaction 
Control  Regulations;  Cuban  Assets 
Control  Regulations;  Rhodesian 
Sanctions  Regulations;  or  the  Iranian 
Assets  Control  Regulations. 

CATEGORIES  OP  RECORDS  IN  TME  SYSTEM: 

Reports  of  investigations  of  suspected 
or  actual  violations  by  an  individual  of 
relevant  statutes  and  regulations 
administered  by  the  Office  of  Foreign 
Assets  Control. 

AUTNORrrV  POR  MAINTENANCE  OF  THE 
SYSTESR 

50  U.S.C..  App.  5(b);  50  U.S.C.  1701  et. 
seq.;  22  U.S.C.  287(c):  22  U.S.C.  2370(a); 
and  31.  CFR.  Chapter  V. 

ROUTINE  USES  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUNMNG  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  To  disclose  information  to 
appropriate  Federal  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order  or  license;  (2)  to 
disclose  information  to  a  Federal,  state, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
official  functions:  (3)  to  disclose 
information  to  a  court  magistrate, 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosure  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 


negotiations  or  in  connection  with 
criminal  law  proceedings:  (4)  to  disclose 
^J.^nformation  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  to  provide 
information  tela  Congressional  office  in 
response  to  aivinquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  to  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUOES  AND  PRACTICES  POR  STORING, 
RETNtEVINO,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 

File  folders. 

RETRIEVABILrrV: 

By  name  of  individu&l. 

safeguards: 

Folders  in  locked  file  cabinets  are 
located  in  areas  of  limited  accessibility 
except  to  Foreign  Assets  Control 
employees. 

RETENTION  AND  DtSPOSiO: 

Records  are  periodically  updated  and 
maintained  as  long  as  necessary.  Some 
of  the  records  are  stored  at  the  Federal 
Record  Center,  Suitland.  Maryland. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director.  Office  of  Foreign  Assets 
Control,  U.S.  Treasury  Department. 
Washington,  DC. 

NOTIFICATraN  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purpose  of  inspection  or  for 
contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  from  the  Office  of 
Foreign  Assets  Control  investigations, 
and  from  other  federal,  state  or  local 
agencies. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

This  system  is  exempt  from  5  U.S.C 
522a  (c)(3).  (d).  (e)(1).  (e)(4).  (G).  (H).  (I), 
and  (f)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(k){2). 


Categories  of  Records,  came  from  the  information — name. 


information  to  third  parties  ourrng  me 
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SYSTEM  NAME: 


0 


Foreign  Assets  Control  Licensing 
Records — Treasury/OS. 

SYSTEM  location: 

Office  of  Foreign  Assets  Control,  1331 
C  Street,  NW,  Washington.  DCj^220. 

categories  of  individuals  COVERED  BY  THE 

system: 

Applicants  for  permissive  and 
authorizing  Treasury  Department 
licenses  under  the  Foreign  Assets 
Control  Regulations,  Transaction 
Control  Regulations,  Foreign  Funds 
Control  Regulations,  Rhodesian 
Sanctions  Regulations,  and  the  Iranian 
Assets  Control  Regulations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  for  Treasury  licenses — 
together  with  related  and  supporting 
documentary  material  and  copies  of 
licenses  issued. 

authority  por  maintenance  of  thr 
system: 

50  U.S.C,  App.  5(b);  22  U.S.C.  2370(a); 
22  U.S.C.  287(c);  50  U.S.C.  1701  et  seq.;  31 
•  CFR.  Chapter  V. 

routine  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USSRS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  To  disclose  information  to 
appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of.  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license;  (2)  to  disclose 
information  to  the  Department  of  State. 
Commerce.  Defense  or  other  federal 
agencies,  iti  connection  with  Treasury 
licensing  policy  or  other  matters  of 
mutual  interest  or  concern;  (3)  to 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
official  functions;  (4)  to  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosure  to  opposing  counsel  or 
witnesses,  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings;  (5)  to  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreement;  (6)  to  provide 
information  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 


poucm  AND  MAcncn  km  stormo, 

RETRIEVINO.  ACCESSWQ,  RtTAMMNO,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABILrrV: 

The  records  are  retrieved  by  license 
or  letter  number. 

SAFEGUARDS: 

Locked  filed  cabinets  located  in  areas 
in  which  access  is  limited  to  Foreign 
Assets  Control  employees. 

RETENTION  AND  DISPOSAU 

Records  are  periodically  undated  to 
refiect  changes  and  maintained  as  long 
as  needed. 

SYSTEM  MANAOER<S)  AND  ADDRESS: 

Director.  Office  of  Foreign  Assets 
Control.  Department  of  the  Treasury. 
Room  504. 1331  G  Street,  NW. 
Washington.  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  the  system  of  records, 
must  submit  a  written  request 
containing  the  following  elements;  (1) 
Identify  the  record  system;  (2)  identi^ 
the  category  and  type  of  records  sought: 
and  (3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch  (See  "Record  access  procedures" 
below). 

RECORD  ACCESS  PROCEDURES: 

Chief.  Disclosure  Branch,  Department 
of  the  Treasury,  Room  5423, 1500 
Pennsylvania  Ave..  NW,  Washington. 
DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Applicants  for  Treasury  Department 
licenses  under  regulations  administered 
by  the  Office  of  Foreign  Assets  Control. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None 
Treasury /OS.  123 

SYSTEM  NAME: 

ORS  Vendors  File— Treasury/OS. 

SYSTEM  LOCATION: 

2401  E  Street.  NW.  Washington,  DC 
20226. 


CATEGORIES  OP  INDIVIDUALS  COVBICD  BY  TMi 
SYSTEM: 

Vendors  offering  serxices. 

CATEGORIES  OF  RECORDS  M  THK  SYSTIM: 

File  containing  individual  contracts. 
Contents  include;  Contract  request, 
justification,  source  recomm^ended.  sole 
source  when  applicable,  experience, 
references,  bid  for  services. 

AUTHORmr  FOR  MAINTENANCS  OF  TNI 
SYSTEM: 

5  U.S.C.  301. 


ROUTINE  uses  OF  I 

THE  SYSTEM,  1CUJOSi«  CATSBOWB  OP 

USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 
Department. 


POLICIES  AND 
DISPOSING  OF 


RECORDS  NtTHE  SVSIBNC 


STORAGE: 

File  folders. 

RETRIEV  ABILITY: 

By  name. 

SAFEGUARDS: 

Locked  file  cabinet  with  limited 
authorized  employee  access. 

RETENTION  AND  DISPOSAL: 

Retained  for  two  years,  then  pui^ged. 

SYSTEM  MANAOER(S)  AND  ADOWttB: 

Deputy  Director.  ORS.  2401  E  Street 
NW.  Washington.  DC  20226. 

NOTIFICATION  PROCEDURE: 

Office  of  Revenue  Sharing.  2401  E 
Street  NW.  Washington.  DC  20226. 

RECORD  ACCESS  PROCEDURES: 

Written  request  mailed  to:  Deputy 
Dire^ctor.  ORS  2401  E  Street.  NW.  Room 
1564.  Washington.  DC  20226. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  came  from  vendors  giving 
services,  contract  officer  for  agreement 
budget  analysis  for  approval  of  funds 
and  payment  upon  approved  completion 
of  the  contract. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  TME  ACT 

None 
Tre8«iry/OS.U4 

SYSTEM  NAME 

Treasury  Intraagency  Automated 
Litigation  System  (TRIALS)— 
TREASURY/OS 


DC  20220. 


w^fivvv,    «w  aaiiiiij^lt/ll. 


wiuiesses  m  uie  course  oi  civil 
discovery,  litigation,  or  settlement 


and  (rj  ot  the  Fnvacy  Act  pursuant  to  5 
U.S.C.  552a(k]{2). 


^•^■ra^  <>^>»t»  /  Vot.  4».  No.  an  /  Thureday.  December  13.  19M  /  Notices 


U.S.  Treasury  Department,  Office  of 
the  General  Counsel,  1500  Pennsylvania 
Avenue  iNW,  Washington.  DC  20220. 
and  tfiroQgh  computer  terminals  at 
vano««  national  and  regional  Treasury 
bureaa  kxrations. 

CATinO—  OP  MOIVMMMUS  COVOMO  ■¥  TMK 


Persons  who  are  parties,  plaintiff  or 
defendant,  in  civil  litigation  or 
administrative  proceedings  with  the 
Treasury  Department. 

This  siystem  of  records  contains 
information  or  documents  related  to 
litigatiaB  or  administrative  proceedings 
involving  or  concerning  the  Treasury 
Department  or  its  officials.  The  hard- 
copy  reconis  consist  of  pleadings, 
investigative  reports,  legal  memoraoda, 
and  related  correspondence.  The 
computerized  index  consists  of 
information  describing  and  categorizing 
litigation  and  administrative 
proceedings,  including  type  of  case, 
docket  number,  action  dates,  legal 
issues,  and  the  names  of  parties, 
attorneys,  witnesses,  judges  and/or 
hearing  officers. 

*OTMO«TV  mm  MAINTENANCE  OF  THE 


5  U.&C  381:  31  VS.C.  301.  • 

TMK  «Y«fm,  mCLUOIMa  CATEOOmf  o> 
USER*  AND  THK  njWOSSS  OF  SUCM  USES: 

These  records  and  information  in 
these  records  may  be  used:  (1)  To 
disclose  pertinent  information  to 
appropriate  Federal,  SUte,  or  foreign 
agencies  responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  ifatute.  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation.  (2J  To 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
infomation,  which  has  requested 
informafkin  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit.  (3)  To 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings.  (4)  To 
disclose  information  to  foreign 


governments  fn  accordance  with  formal 
or  informal  intemafional  agreements.  (5) 
To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
(6)  To  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  18  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings.  (7)  To  provide 
infornubon  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


POUOES  AND  PWiCTICES  Fdl  STONINA, 
RETIMEVINO,  ACCE««INO.  RETAJNINO,  ANO 

tHSPOsma  OF  reconds  in  the  system: 

STOAAOE: 

These  hard  copy  records  are 
maintained  in  file  folders  with  index 
cards.  The  computerized  records  are 
maintained  in  computer  data  banks, 
tapes  and  printouts. 

RETRIEVABIUTY: 

All  records  are  uidexed  on  a  variety 
of  data  fields  oidnding  case  name  and 
location,  type  of  case,  relief  sought, 
responsible  attorney,  and  date. 

SAFEOUAAOS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  aathorized  personnel.  Only 
employees  with  proper  user 
identification  have  access  to  the 
computer  banks. 

HCTENTION  ANO  OMPOSAL: 

Records  are  maintained  during  the 
pending  litigation.  Approximately  two 
years  thereafter,  the  hard-copy  records 
are  transferred  to  the  Federal  Records 
Center,  Suitland.  Maryland,  and 
destroyed  when  seven  years  old.  The 
computer  index  will  be  maintained  for 
five  years  thereafter,  retired  to  magnetic 
tape,  and  maintained  an  additional  five 
years. 

SYSTEM  MANAOERfS)  ANO  AOORESS:  ' 

Administrative  Officer.  Room  3006- 
MT,  Office  of  the  General  Counsel,  1500 
Pennsylvania  Ave.,  NW.  Washington, 
DC  20220. 

NOTIFICATION  P«K>CEDUNE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system: 
(2)  identify  the  category  and  type  of 
records  sought:  and  (3)  at  least  two 


types  of  secondary  information  (date  of 
birth,  employee  identification  Dumber, 
dates  of  empkiyinent  or  similar 
information).  This  systeas  contains 
records  which  are  exempt  under  31  CFR 
1.36;  5  U.S.C.  552a  (j)(2)  and  fk)f2). 
Address  inquiries  to:  Chief,  Disclosure 
Branch.  Department  of  the  Treasury, 
Room  5423, 1500  Pennsylvania  Ave., 
NW,  Washington,  DC  20220. 

RECORD  Access  SNOCnORES: 

Chief,  Disclosure  Branch,  Department 
of  the  Treasury,  Room  5423. 1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

COMTESTINO  RECORD  PROCEDURES: 

See  "Record  access  procedures'* 
above. 

RECOaO  SOURCE  CATEOOMES: 

Treasury  Department  Legs'!  Division, 
Department  of  Justice  Legal  Division. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  TNK  ACT 

This  system  is  exempt  from  5  LT.S.C 
552a  (d).  (eHl).  (eJfS).  (eK4)  (Gf.  (fi),  (I), 
and  [f]  oi  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(k)(2). 

Treesttry/OS .  t4t 

SYSTEM  NAMC 

Foreign  Assets  Control  Legal  Piles — 
Treasury/OS 

SYSTEM  LOCATION: 

1331  G  Street  NW.  Room  400. 
Washington  DC  20220. 

CATEOORtES  OF  INOIVIOUALS  COVENSO  BY  THE 

SYSTEM: 

Persons  who  are  or  who  have  been 
parties  in  litigation  involving  the  Office 
of  Foreign  Assets  Control  or  statutes 
and  regulations  administered  by  the 
agency.  Currently,  those  regulations  are 
as  follows:  Foreign  Assets  Control 
Regulations.  Foreign  Funds  Control 
Regulations;  Transactions  Control 
Regulations:  Cuban  Assets  Control 
Regulations:  and  the  Iranian  Assets 
Control  Regulations. 

CATEOORIES  OF  RECORDS  IN  TNE  SYSTEM: 

Information  and  documents  relating  to 
litigation  involving  the  Office  of  Foreign 
Assets  Control  or  statutes  and 
regulations  administered  by  the  agency.    " 

AUTMORTTY  FOR  MAINTENANCE  OF  THE 
SYSTEMR 

31  U.S.C,  301:  50  U.S.C.  App.  5(b);  50 
use.  1701  et  seq.;  22  U.S.C.  2370(a). 
Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  These 
records-and  information  in  these  records 


request  ot  the  individual  to  whom  the 
record  pertains. 


2401  t  street.  KW,  Washington,  m^ 
20226. 


ungauon  aysiem  iiivirvi-of 
TREASURY/OS 
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may  be  used:  (1)  To  prosecute,  defend, 
or  intervene  in  litigation  related  to  the 
Office  of  Foreign  Assets  Control  and 
statutes  atid  regulations  administered  by 
the  agency;  (2)  To  disclose  pertinent 
information  to  appropriate  Federal, 
State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcif\g  or  implementing,  a  statute. 
rule,  regulation,  order  or  license;  (3)  To 
disclose  information  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminaL  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency  s  official 
functions:  (4)  To  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  dvil  discovery,  litigation,  or 
settlement  negotiations  or  in  connection 
with  criminsl  law  proceedings;  (5)  To 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains. 

POUCIES  AND  PRACnceS  FOR  STORHM, 
RETRIEVING,  ACCESSING,  RET  AMINO.  AMD 
OlSPOStNO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Folders  in  file  cabinets. 

.  RETRIEVAaiUTY: 

By  name  of  private  plaintiff  or 
defendant. 

safeguards: 

File  cabinets  in  areas  of  limited 
access  except  to  employees. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  and 
maintained  as  long  as  needed. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Administrative  Officer,  Room  3006- 
MT,  U.S.  Treasury  Department, 
Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individual  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a. 
written  request  containing  the  following, 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  tj-pe  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  ideatificatioo 
(date  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 
information). 


Address  inquiries  to  Chief.  Disclosure 
Branch,  Deitartment  of  the  Treasury, 
Room  542^  1500  Pennsylvania  Ave^ 
NW..  Washington,  DC  20220. 

See  "Record  access  procedures" 
above, 

RECORD  SOURCE  CATEOORIta:' 

Pleadings  and  other  materials  filed 
during  course  of  a  legal  proceeding, 
discovery  obtained  pursuant  to 
applicable  court  rules;  msterials 
obtained  by  Office  of  Foreign  Assets 
Control  investigation;  material  obtained 
pursuant  to  requests  made  to  other 
Federal  agencies;  orders,  opinions,  and 
decisions  of  courts. 

lYSTCM  EXEMPTED  FROM  CERTAIN  PROVISMNS 
OFTHEACn 

None. 
Troasury/O&ISO 

SYSTEM  NAME: 

Disclosure  Records — Treasury /OS. 

SYSTEM  LOCATION: 

Office  of  the  Secretary,  Department  of 
the  Treasury,  1500  Pennsylvania  Ave., 
NW.  Washington,  DC  20220. 


CATE< 


OF  INOIVIOUALS  OOVEREO  SV  THE 


Individuals  who  have  submitted 
requests  for  information  to  the  Office  of 
the  Secretary  or  who  have  appealed 
initial  denials  to  the  requests. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTESC 

Requests  for  records  or  information 
pursuant  to  the  Freedom  of  information 
Act,  5  U.S.C.  552,  internal  processing 
documents,  memoranda,  and  referrals 
are  kept  by  the  Disclosure  Office. 
Copies  of  requested  records  are  kept  by 
the  program  office  responsible  for 
fulfilling  the  request 


OFTHS 


AUTHORrrVPOR 

SYSTCSK 

5  U.S.C.  552,  SI  CFR  Part  1. 

ROUTINE  USES  OP  RECOROS  MAINTAINEO  IN 
THE  STSTCM,  NtCUMNNO  CATBOORIBS  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used:  (1)  To 
disclose  information  to  other  agencies 
when  required  for  ooordination  of 
response  or  referral.  (2)  to  disclose 
information  to  the  Department  of  Justice 
for  defending  law  siiits. 


POLICIES  AND  PRACnCpS  FOR  I 
RCTRWVINQ,  ACCBIIINO,  RKTAIMNQ,  AI0 
mSPOSINOOFI 


Paper  files. 

RE  i  RM  VAMUTV: 

By  name  and  case  number. 

SAPBOUAROS: 

Stored  in  filing  cabinetB  access  limited 
to  individuals  with  need  to  know  or 
legitimate  ri^t  to  review. 

RETENTION  AND  DISPOSAL: 

Retained  in  accordance  with  the 
provisions  of  the  Act  and  Departmental 
records  management  procedures. 

SYSTEM  MANA0ER(S)  ANO  AOORCSS: 

Chief,  Disclosure  Branch,  Department  of 
the  Treasury.  Room  5423. 1500 
Pennsylvania  Ave..  NW,  Washington. 
DC  20220 

Deputy  to  the  Assistance  Secretary, 
Enforcement  Operations,  Department 
of  the  Treasury,  Room  4314, 1500 
Pennsylvania  Ave.,  NW.  Washington. 
DC  20220 

Freedom  of  Information  Act  Officer  or 
Director,  Correspondence  Unit  Office 
of  Tax  Policy,  Department  of  the 
Treasury,  Room  1124. 1500 
Pennsylvania  Ave.,  fJW..  Washington. 
DC  20220. 


NOTIFICATION  I 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  ihe  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identificatiaa 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to  Chief. 
Disclosure  Branch  at  the  above  address. 


See  "System  Manager"  above. 


CONTCSTNM  I 

See  "System  Manager"  above. 

RtCORO  SOURCt  CATlOamES: 

Individuals  wko  make  Freedom  of 
Information  Act  requests,  federal 
officials  responding  to  Freedom  of 
Informatiao  Act  requests,  and 
documents  irom  official  raoords. 


None. 


criminal  law  proceedings.  (4)  To 
disclose  information  to  foreign 


(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  at  least  two 


iiie  system,  mciuomg  categories  ol  users 
and  the  purposes  of  such  uses:  These 
records-and  information  in  these  records 
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Trwnwy/O&ISI 

•VSTtH 


Gifts  to  the  United  States— Treasury/ 
OS. 

svsmi  location: 

U.S.  Treasury  Department.  Office  of 
the  General  Counsel.  1500  Pennsylvania 
Ave..  NW.  Washington.  DC  20220. 

CATcaoMB  or  MomouALS  coveheo  bv  the 


Donors  of  intervivos  and  testamentary 
gifts  to  the  United  States. 

CATEoomcs  or  hecomm  m  the  system: 

Correspondence,  copies  of  wills  and 
court  proceedings,  and  other  material 
related  to  gifts  to  the  United  States. 

authowty  ran  maintenance  of  the 
SYTme 

50  U.S.C  1151-1156.  Department 
Circular  No.  865  (revised). 

NOUTMK  uses  OF  RCCONDS  MAINTAINED  IN 
THK  SVSTaii,MCUNMNO  CATEOOillES  OF 
USCNS  AND  TNi  FUNPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  of 
the  Department 

raUOES  AND  MACnCCS  FON  STOItlNQ, 

ccciiMO,  nctanmno,  and 
I  of  rcconds  w  the  system: 


Stonaoc: 
Boxes  in  Federal  Records  Centers. 

NmOEVAMUTV: 

Name  of  donor. 


Files  are  in  Records  Center  access  is 
limited  to  persons  on  official  business. 


NCTENTION  AND  I 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

■VSTEII  IMNAOEn(S)  AND  AOONESS: 

Administrative  Officer.  Office  of  the 
General  Counsel,  U.S.  Treasury 
Department,  1500  Pennsylvania  Ave.. 
Washington.  DC  20220. 


Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system: 
(2)  identify  the  category  and  type  of 
records  sought:  and  (3)  provide  at  least 
two  items  of  seondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to  Chief. 
Disclosure  Branch  (See  "Record  access 
procedures"  below). 


NECONO  ACCESS  FNOCEDUNES: 

Chief,  Disclosure  Branch,  Department 
of  the  Treasury.  Room  5423, 1500 
Pennsylvania  Ave..  NW.  Washington, 
DC  20220. 

CONTESTING  RECOnO  FKOCEOUIIES: 

See  "Record  access  procedures" 
above.  . 

RECORD  SOURCE  CATEGORIES: 

Individuals,  executors,  administrators 
and  other  involved  persons. 

SYSTEMS  EXEMFTEO  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
Trcasury/OS.154 

SYSTEM  name: 

Private  relief  bill  system— Treasury/ 
OS. 

SYSTEM  location: 

Office  of  the  General  Counsel.  Room 
1417,  Treasury  Department,  1500 
Pennsylvania  Ave.,  NW.  Washington. 
DC  20220. 

CATEGORIES  OF  MOIVnUALa  COVERED  SY  THE 
SYSTEM: 

Individuals  who  have  had  private 
relief  bills  introduced  in  Congress  on 
their  behalf, 

CATEGORIES  OF  RECORDS  M  THC  SYSTEM: 

Congressional  committee  or  OMB 
request  for  Treasury  views  on  proposed 
legislation  plus  comments  on  proposal 
from  offices  or  bureaus  of  Treasury. 

AUTHORfTV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C  301.  A  function  of  the  Office 
of  the  General  Counsel  is  to  handle  and 
coordinate  legislation  work  that 
concerns  Treasury. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUONM  CATEGORIES  OF 
USERS  AND  THE  FURROSES  OF  SUCH  USES.' 

Information  in  this  System  may  be 
used  to  furnish  reports  on  proposed 
legislation  to  Congress  or  OMB. 

FOUOES  AND  FRACTWES  FOR  STORING, 
RETRIEVINQ.  ACCESSING,  RETAINING. 
DISPOSING  OF  RECORDS  M  THC  SYSTEM: 

STORAGE: 

Indexed  on  5  by  8  card  by  bill  number 
and  cross-indexed  by  individual's  name. 
Complete  file  is  kept  by  bill  number  and 
Congress. 

RrrRtEVABNJTV: 

By  name  and  bill  number. 

SAFEGUARD: 

Limited  number  of  authorized 
employees  permitted  access. 


RETENTION  AND  DISraSAU 

Records  are  periodically  updated  to    - 
refiect  changes  and  maintained  as  long 
as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administration  Ofiicer,  Room  3006, 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  obtaining  the  following 
elements:  (1)  Identify  the  record  system: 
(2)  identify  the  category  and  type  of 
records  sought:  and  (3)  Provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to  Chief, 
Disclosure  Branch  (See  "Record  access 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Chief.  Disclosure  Branch.  Department 
of  the  Treasury,  Room  5423, 1500 
Pennsylvania  Ave..  NW.  Washington. 
DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  the  request  are  usually 
Congressional  committees  or  OMB. 
Other  information  comes  from  Treasury 
bureau  or  office  concerned  in  matter 
and  from  the  individual  concerned. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
Treasury/OS.1S6 

SYSTEM  name: 

Tax  Court  Judge  Applicants — 
Treasury/OS. 

SYSTEM  location: 

Room  3000-MT.  1500  Pennsylvania 
Ave..  NW.  Washington.  DC  20220. 

CATEGORIES  O^  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  requesting  consideration 
for  appointment  to  Tax  Court 
judgeships. 

CATEGORIES  OF  RECORDS  IN  THC  SYSTEM: 

Information  concerning  the 
qualification  of  individuals  for 
appointment  to  the  Tax  Court. 


number,  dates  of  emprayment  or  similar 
information). 


miormation  to  tne  uepanmeni  oi  jusiice 
for  defending  law  suita. 


None. 
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AUTMORrfY  FOR  MAMrriNANCB  OF  THC 


IN 

CATCaORIESOF 
OF  SUCH  USES: 


26  U.S.C.  7443. 

ROUTINC  USES  OF 
THBSVSmi, 
USERS  AND  THE 


SYSTEMS  EXEMPT 
OF -THC  ACT. 

None. 


FROM  CCNTAIN  FNOViaiONa 


Information  from  this  system  taay  be 
disclosed  to  the  White  House  with 
recommendations  to  the  President  on 

appointments  to  the  Tax  Court. 

POUaSS  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RET  AMINO,  AMD 
DISPOSMiO  OF  RSCORDS  IN  THC  STSTSM: 

STORAGE: 

File  cabinets. 

RETRIEVABIUTV: 

By  name  of  individual. 


The  files  are  kept  in  locked  cabinets 
with  a  limited  number  of  employees 
permitted  access.  ^ 

RETENTION  AND  DISPOSAL: 

The  records  relating  to  individuals 
date  from  1981  and  are  destroyed  at  the 
end  of  each  administration. 

SYSTEM  MANAOCR(S)  AND  ADDRESS: 

Administrative  Officer,  Office  of  the 
General  Counsel  Room  3006-MT.  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  syslem; 
(2)  Identify  the  category  and  type  of 
records  sought;  (3)  Provide  at  least  two 
items  of  secondary  identification  (date 
of  birth,  employee  identification  number, 
dates  of  employment  or  similar 
information).  Address  inquiries  to  Chief, 
Disclosure  Branch  (See  "Record  access 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Chief,  Disclosure  Branch.  Department 
of  the  Treasury.  Room  5423, 1500 
Pennsylvania  Ave.,  NW,  W(ashington, 
DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Individual  concerned  and  letters  of 
recommendation  from  other  individuals 
submitted  at  the  request  of  the 
individual  and/ or  the  Department 


TrBBSwry^OS.'WS 


Private  Relief  Tax  Bill  Flies— Office  of 
the  Assistant  Secretary  for  Tax  Policy — 

Treasury/OS. 


SYSTEM  LOCAT 

Room  4028-MT.  1500  Pennsylvania 
Ave..  NW,  Washington,  DC  2022a 


CATCOOMBS  OF  MOanDMALB  OOVCRED  BY  THE 

svstbm: 

Individuals  who  have  had  private 
relief  tax  bills  introduced  in  Congress  on 
their  behalf. 

CATEGORIES  OF  RECORpS  IN  THE  SYSTEM: 

CongrcsSidhal  Committee  or  OMB 
request  for  Treasury  views  on  proposed 
legislation,  plus  comments  on  proposal 
from  offices  or  bureaus  of  Treasury,  plus 
the  Internal  Revenue  Service  data 
concerning  the  issues  involved  and  that 
unit's  recommendation,  and  the  report  of 
the  Treasury  on  the  Bill. 

authorrrv  for  maintenance  of  the 
system: 

5  U.S.C.  301. 

> 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  nfCLUDmO  CATEGORIES  OF 
USERS  AND  THC  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  to  OMB  and  Congress. 

POUCteS  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCCSSMO,  RCTAININO,  AND 
DISPOSING  OF  RCCONDS  IN  THE  SYSTEM: 

STORAGE: 

File  Folders. 

RETRIEVABILrrY: 

By  bill  numbers  or  name  of  person  for 
whom  relief  is  sought. 

safeguards: 

Access  Umited  to  Tax  Pohcy 
personnel. 

RETENTION  AND  disposal: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed  until  shipped  to  National 
Archives  and  Record  Service. 

SYSTEM  MANAQCR(S)  AND  ADDRESS: 

Tax  Legislative  Counsel.  Room  4028- 
MT,  1500  Pennsylvania  Ave„  NW. 
Washington.  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit  a 
written  request  containing  the  following 


elementK  (1)  Ideatiiy  the  leoord  cyateafi; 
(2)  identify  the  category  and  type  of 
records  sought:  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  eoxployee  identification 
number,  dates  of  emplojrment  or  similar 
information).  Address  inquiries  to  Chief. 
Disclosure  Branch  (See  "Record  access 
procedures"  below). 

RECORD  ACCESS  PROCCDURCS: 

Chief.  Disclosure  Branch.  Department 
of  the  Treasury.  Room  5423-MT.  1500 
Pennsylvania  Avk,  NW.  Washington. 
IX:  20220. 

CONTESTING  RECORD  PROCCOUNCS: 

See  Access  above. 


JCCORD  SOURCCCAItUiAUA 

Principally  the  Congress  and  the 
Internal  Revenue  Service. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  TNC  ACT 

None. 
TrMsury/0S.1M 


SYSTEM 

General  Allegations  and  Investigative 
Records — Treasury/OS. 

SYSTEM  LOCATION: 

Office  of  the  Inspector  General.  ICC 
Building.  1201  Constitution  Ave.,  NW, 
Washington.  DC  20423. 

categories  of  wdividuals  covered  by  thc 
system: 

(A)  Current  and  former  employees  of 
the  Department  of  Treasury  and  persons 
whose  association  with  current  and 
former  employees  relate  to  the  alleged 
violations  of  the  Department's  rules  of 
conduct  the  Office  of  Personnel 
Management  merit  system,  or  any  other 
critninal  or  civil  misconduct  which 
affects  the  integrity  or  facilities  of  the 
Department  of  Treasury.  The  names  of 
individuals  and  the  files  in  their  names 
may  be:  (1)  Received  by  referral;  or  (2) 
initiated  at  the  discretion  of  the  Office 
of  the  Inspector  General  in  the  conduct 
of  assigned  duties.  (B)  Individuals  who 
are:  Witnesses;  complainants; 
confidential  or  nonconfidential 
informants:  suspects:  defendants; 
parties  who  have  been  identified  by  the 
Office  of  the  Inspector  General  or  by 
other  agencies;  constituent  units  of  the 
Department  of  Treasury  and  members  of 
the  general  public  in  connection  with  the 
authorized  functions  of  the  Inspector 
General  (C)  Current  and  former  senior 
Treasury  and  bureau  officials  who  are 
the  sub^t  of  investigations  initiated 
and  conducted  by  the  Office  of  the 
Inspector  General. 


disclosure  urancn  i&ee   Kecord  access 
procedures"  below). 


Limited  number  of  authorized 
employees  permitted  access. 


qualification  of  individuals  for 
appointment  to  the  Tax  Court. 
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a>Tinnwi  or  iKoonot  m  tmc  system: 

Letters,  memoranda,  and  other 
documents  citing  complaints  of  alleged 
criminal  or  administrative  misconduct. 
Investigative  files  which  include: 
Reports  of  investigations  to  resolve 
allegations  of  misconduct  or  violations 
of  law  with  related  exhibits,  statements, 
afndavits.  records  or  other  pertinent 
documents  obtained  during 
investigations:  transcripts  and 
documentation  concerning  requests  and 
approval  for  consensual  (telephone  and 
consensual  non-telephone)  monitoring: 
reports  from  or  to  other  law  enforcement 
bodies:  prior  criminal  or  noncriminal 
records  of  individuals  as  they  relate  to 
the  investigations;  reports  of  actions 
taken  by  management  personnel 
regarding  misconduct  and  reports  of 
legal  actions  resulting  from  violations  of 
statutes  referred  to  the  Department  of 
lustice  for  prosecution. 

AUTMOMITV  TON  MAHrTENANCE  OF  TMC 


31  U.S.C  321. 

■OUTWK  uses  or  NECOMM  MAIHTAINED  (N 
TMC  SVSTCM,  WCtUDINO  CATEOOmCS  OF 
USCRS  AND  TMC  FUWOSCS  OF  SUCM  USES: 

These  records  and  information  in 
these  records  may  be  used:  (1)  To 
disclose  information  to  the  Department 
of  Justice  in  connection  with  actual  or 
potential  criminal  prosecution  or  civil 
litigation;  (2)  to  disclose  pertinent 
information  to  appropriate  Federal. 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing  a  statute, 
rul^.  regulation,  order,  or  license,  or 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  of  civil  or  criminal  law  or 
regulation:  (3)  to  disclose  information  to 
a  Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
Other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  the  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (4)  to  disclose  information 
to  a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations  or  in  connection 
with  criminal  law  proceedings:  (5)  to 
provide  information  to  a  congressional 
ofTice  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains:  (6)  to  provide 
information  to  the  news  media  in    . 


accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings:  (7)  to  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

FOUCtES  AND  FHACTKCS  FOB  STOmNO, 
RETWEVINO.  ACCCSSINO,  RETAIMNa,  AND 
OISFOSINQ  OF  HCCOROS  IN  THC  SYSTEM: 

STORAGE: 

Paper  records  in  file  jackets  and 
magnetic  media  maintained  in  locked 
safes. 

NCTmEVABIUTV: 

Alphabetically  by  name  and  by  case 
number. 

SAFEOUAiW>S: 

Records  and  word  processing  discs 
are  maintained  in  locked  safes  and  all 
access  doors  are  locked  when  office  is 
vacant.  The  records  are  available  to  ' 
Office  of  the  Inspector  General 
personnel  who  have  an  appropriate 
security  clearance  on  a  need-to-know 
basis. 

RETENTION  AND  DISFOSAL: 

Investigative  files  are  stored  on-site 
for  three  years  and  indices  to  those  files 
are  stored  on  site  for  five  years.  The 
word  processing  discs  will  be  retained 
indefinitely,  however,  they  will 
periodically  be  updated  to  reflect 
changes  and  will  be  purged  when  the 
information  is  no  longer  required.  Upon 
expiration  of  their  respective  retention 
periods,  the  investigative  files  and  their 
indices  are  transferred  to  the  Federal 
Records  Center  for  and  in  most 
instances  destroyed  by  burning, 
maceration  or  pulping  when  20  years 
old. 

SYSTEM  MANAOER<S)  AND  ADDRESS: 

Inspector  General.  Room  2412-MT. 
1201  Constitution  Avenue,  NW.. 
Washington.  DC  20220. 

NOTIFICATION  FROCEOURE: 

Pursuant  to  5  U.S.C.  552a  (j)(2)  and 
(k)(2).  this  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  FROCEOURES: 

See  "Notincation  Procedures"  above. 

CONTCSTINO  RECORD  FROCCDURES: 

See  "Notification  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  Individuals" 
above.  This  system  contains 


investigatory  material  whose  sources 
need  not  be  reported. 

SYSTEMS  EXEMFTEO  FROM  CERTAIN 
FROVISIONS  OF  TMC  ACT 

This  system  is  exempt  from  5  U.S.C. 
552(a)  (c)(3)(4),  (d){l)(2)(3)(4).  (e)(l){2)(3). 
(4)  (G).  (H).  and  (I),  (e)  (5)  and  (8),  (f)  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a  (i)(2|  and  (k)(2). 

Treasury /OS.  193 

SYSTEM  NAME: 

Treasury  Employee  Locator  System — 
Treasury/OS. 

SYSTEM  location: 

Main  Treasury  Building,  1500 
Pennsylvania  Avenue.  NW..  •    ' 

Washington.  DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Information  on  all  employees  of  the 
Department  is4naintained  in  the  system 
if  the  proper  locator  card  is  provided. 

CATEGORIES  OF  RECORDS  IN  TMC  SYSTEM: 

Name,  office  telephone  number, 
bureau,  office  symbol,  building,  room 
number,  home  address  and  phone 
number,  and  person  to  be  notified  in 
case  of  emergency. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  use.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  of 
the  Department. 

FOLICIES  AND  FRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  and  magnetic  media. 

RETRIEVAaiLTTV: 

Indexed  by  name  and/or  block  code 
numbers.  ' 

SAFEGUARDS: 

All  records,  including  computer 
system  and  all  terminals  are  located 
within  secure  space.  Only  authorized 
personnel  have  access. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  as  long  as  needed, 
updated  periodically  and  destroyed  by 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Telecommunications 
Operations  Branch.  Room  2049-MT.  1500 
Pennsylvania  Ave..  NW.  Washington. 
DC  20220^  ^^ 


-/ 


,^^ 


submitted  at  the  request  oi  the 
individual  and/ or  the  Department 


mainiaineu  in  uus  sysieni  musi  suuiuit  h       uiiu  uuiiuin.iBu  ujr  ui«  v^muc  «h  uic 
written  request  containing  the  following       Inspector  General. 
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NOTIFICATION  FMOCCDURC: 

See  "System  Manager"  above. 

RECORD  ACCESS  PROCEDURES: 

See  "System  Manager"  above. 

CONTESTINa  RECORD  PROCEDURE*: 

See  "System  Manager"  above. 

RECORD  SOURCC  CATEOORtCS: 

Information  is  provided  by  individual 
employees.  Necessary  changes  made  if 
requested. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THC  ACT 

None.  '    . 

Traasury/OS.194 

SYSTEM  name: 

O^ice  of  the  Secretary  Document 
Delivery  Control  System — Treasury. 

SYSTEM  LOCATION: 

Department  of  the  Treasury.  Office  of 
Administrative  Programs,  Information 
Services  Division.  Room  5030-MT,  1500 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220. 

categories  of  individuals  covered  cy  tmc 

system: 

Department  employees  who  are 
library  users. 

CATEGORIES  OF  RECORDS  IN  THC  SYSTEM: 

Employees  who  borrow  library 
materials  or  receive  current  news 
publications  or  library  material  on 
distribution. 

AUTHORrrV  FOR  MAINTENANCE  OF  THC 
SYSTEM: 

5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 
Department. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  of  items  borrowed  from  the 
Treasury  Library  collection,  distribution 
lists  for  pi^blications  and  subscription 
control  lists  are  maintained  in  computer 
disc  and  tape  files.  Hard  copy  printouts 
of  data  are  used  for  working  copies  to 
update  computer  data  bases.  Computer 
files  are  maintained  by  name  of 
subscriber  or  borrower,  office  locator 
information,  office  billing  code  (for 
subscription  control  module)  and  title  of 
publication. 


RCTRICVABIUTV: 

Data  can  be  retrieved  from  the  system 
by  borrower  or  subscriber  name,  office 
or  organization,  and  publication  title. 

safeguards: 

Access  to  the  computerized  systems 
online  requires  knowledge  of 
identification  codes  and  protocols  for 
calling  up  the  date  files:  printed  lists  of 
borrower  names  are  kept  in  a  locked 
file.  Access  to  the  necessary  protocols 
and  identification  codes  is  limited  to 
sta^  of  the  Readers  Services  Branch  and 
Acquisitions  Unit  responsible  for 
maintenance  and  oversight  of  the 
circulation,  subscription  control,  and 
distribution  functions. 

RCTENTION  AND  DISPOSAL: 

Only  current  data  are  maintained  on 
line;  hard  copy  of  computer  data  for  the 
circulation  and  distribution  functions  is 
kept  on  a  current  basis  only;  hard  copy 
of  the  subscription  control  data  is  kept 
for  current  and  i>receding  fiscal  years 
only. 

SYSTEM  MANAOCRfS)  AND  ADDRESS: 

Manager.  Information  Services 
Division,  Department  of  the  Treasury, 
Room  5030-MT,  1500  Pennsylvania  Ave., 
NW.  Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to 
Chief,  Disclosure  Branch,  Department  of 
the  Treasury.  Room  5423-MT,  1500 
Pennsylvania  Ave.,  NW,  Washington 
DC  20220. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCC  CATEGORIES: 

Charge-out  records  completed  by 
borrowers.  Requests  for  subscriptions  or 
distribution  submitted  by  Treasury 
officials  and  employees. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THC  ACT.  NONC. 

Treasury/OS.196 

SYSTCMNAMC: 

Physical  Security  Information 
System — Treasury  /OS. 

SYSTEM  location: 

Room  800. 1331  G  Street.  NW  c/o 
Main  Treasury  Mailroom,  Washington, 
DC  20220. 

categories  of  INOIVIOUALS  COVCRCD  by  THC 

systcm: 

Department  of  the  Treasury  officials 
who  classify  documents  with  a  national 


security  classification,  i.e..  Top  Secret, 
Secret,  or  Confidential. 

Each  Department  of  the  Treasury 
official,  by  name  and  position  title,  who 
has  been  delegated  the  authority  to 
downgrade  and  declassify  national 
security  information  and  who  is  not 
otherwise  authorized  to  classify  a 
document  at  its  present  classification 
level.  The  authority  is  delegated  only  by 
the  Secretary  or  the  Assistant  Secretary 
(Administration). 

Each  Department  of  the  Treasury 
official,  by  name  and  position  title,  who 
has  been  delegated  the  authority  for 
original  classification  of  national 
security  information,  exclusive  of 
officials  specifically  authorized  original 
classification  authority  by  31  CFR  Part  2. 
Delegations  of  Top  secret  original 
classification  authority  require  that  the 
authorizing  official  be  the  Secretary  or 
the  Assistant  Secretary 
(Administration). 

Each  Department  of  the  Treasury 
official  who  does  not  have  original 
classification  authority  for  national 
security  information  and  who  is  not 
authorized  to  downgrade  and  declassify 
national  seciuity  information,  but  who 
may  control  and/or  decontrol  officially 
limited  information. 

An  alphabetical  listing  of  Department 
of  the  Treasury  employees  who  have 
valid  security  violations  as  a  result  of 
the  improper  handling,  safeguarding,  or 
storage  of  classified  national  security 
and  officially  limited  information. 

Department  of  the  Treasury  personnel 
concerned  with  classified  national 
security  and  officially  limited 
information  who  have  participated  in  a 
security  orientation  program  regarding 
the  significant  features  of  the  security 
requirements  and  procedures  for  the  . 
handling  and  safeguarding  of  classified 
national  security  and  officially  limited 
information. 

CATCOORICS  OF  RCCOROS  M  TMC  SYSTEM: 

(1)  Report  of  Authorized  Downgrading 
and  Declassification  Officials,  (2)  Report 
of  Authorized  Classifiers,  (3) 
Designation  of  Controlling/ 
Decontrolling  Officials,  (4)  Record  of 
Security  Violation,  and  (5)  Physical 
Security  Orientation  Acknowledgement. 

authority  for  maintcnancc  of  the 
system: 

Executive  Order  No.  12356,  dated 
April  2, 1982.  Title  31  Subtitle  A  Part  2, 
and  Treasury  Directives  71-05A,  dated 
September  11. 1981,  and  71-21.A,  dated 
February  26, 1982, 


ine  recora  penains;  (O)  lo  provide 
information  to  the  news  media  in 


See   Categones  of  Individuals' 
above.  This  system  contains 


Pennsylvania  Ave..  NW.  Washington, 
DC  2022a  ^ 


-/ 
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NOUTmciMcs  or  mcowm  mamtminco  in 
iim  CTSTEM,  Mcuioma  catcoomcs  of 
usns  ANO  THK  puHPoan  or  mcM  uses: 

These  records  a?»d  information  m 
these  records  may  be  used  to  disdose 
information  (1)  to  appropriate  Federal 
agencies  e.§.,  die  Information  Security 
Oversigirt  Office.  General  Services 
Admioistratioa,  responsible  for 
enforcing  or  implementing  a  statute. 
rule.  regiiUtion  or  orden  and  (2)  lo 
provide  information  to  the  news  media 
in  accordance  with  guidelines  contained 
in  28  CFR  50^  which  relates  to  an 
agency's  functions  relating  to  civil  and 
criminal  proceedings. 

mMTiccs  ran  STomNG. 


SMTNtSYSTIK 


Hard  Copy  paper  files. 

nbiwcvawutt: 

Manually  filed  and  indexed  by  office 
or  bureau,  name  of  official  and  position 
title,  where  appropriate. 

SAnouAftes: 

Secured  in  security  equipment  to 
which  access  is  limited  to  personnel 
with  the  need  to  know. 


With  the  exception  of  the  Record  of 
Security  Violation,  which  is  maintained 
for  a  period  of  two  years,  and  the 
Physical  Security  Orientation 
Acknowledgement,  the  remaining 
records  are  destroyed  and/or  updated 
on  an  annual  basis.  Destruction  is 
effected  by  shredding  or  other 
comparable  means. 

•VSTtM  MAMAaai<S)  AND  AOOWCSS: 

Director.  Physical  Security  and  Safety 
Division,  Office  of  Administrative 
Programs.  Room  800, 1331  G  Street.  NW. 
c/o  Main  Treasury  Mailroom. 
Waahington,  DC  20220. 

NonncA-noM  raocEDunc:      S 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  this  system,  must  submit 
a  iwritten  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  identify  the  category 
and  types  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
emplojrment  or  similar  information)  to 
the  Chief,  Disclosure  Branch.  (See 
"Record  access  procedures"  below). 


Pennsylvania  Ave..  NW.  Washington. 
DC  2022a 

CONTeSTMQ  MCOnO  MtOCCOURCS: 

See  "Record  access  procedures" 
above. 

RBCONO  SOMNCe  CATIOOIWES: 

The  sources  of  the  information  are 
office  and  bureau  employees  of  the 
Department  of  the  Treasury.  The 
information  concerning  any  security 
violation  is  reported  by  Department  of 
the  Treasury  security  officials  and  the 
U.S.  Department  of  State  security 
officials  as  concerns  Department  of  the 
Treasury  personnel  attached  to  U.S. 
diplomatic  posts  or  missions. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 

movmoNS  or  tmc  act 

None. 

in  Doc  M-SZSm  PIW  IZ-I^-M  MS  ami 


)  ACCESS  RROCEOONt: 

Chief.  Disclosure  Branch.  Department 
of  the  Treasury,  Room  5423. 1500 


UNITEO  STATES  INFORMATIOM 
AGENCY 

Radio  Engineering  A^sory 
Committee;  Meeting 

The  Radio  Engineering  Advisory 
Committee  of  the  United  States 
Information  Agency  (USIA)  will  meet  in 
Washington.  DC,  on  Thursday,  January 
10, 1985,  to  discuss  current  operations 
and  future  plans  of  the  Voice  of  America 
(VOA).  The  meetina  will  be  held  at  the 
Patrick  Henry  Building  of  the  UStA.  601 
D  Street  NW.  Room  10017.  The  meeting 
will  begin  at  9:00  AM.  Point  of  contact 
for  the  meeting  is  Terry  Balazs.  tel:  202- 
485-8048. 

This  meeting  will  include  reports  from 
senior  members  of  the  VOA 
management  and  engineering  stafi'  on 
the  progress  being  made  on  the  overall 
VOA  modernization  and  enhancement 
effort.  Specific  topics  of  discussion  will 
include  the  proposed  systems 
architecture  fer  the  VOA  global 
communications  network,  development 
of  direct  broadcast  satellite  concepts, 
technical  standards  for  broadcast 
signals,  and  other  technical  and 
regulatory  issues  relating  to  VOA 
modernization. 

This  meeting  will  be  closed  to  the 
public  because  issues  relating  to  future 
site  negotiations  for  Vflice  of  America 
relay  stations  will  be  discussed 
throughout  the  meeting.  This  meeting 
will  be  closed  because  disclosure  of  the 
matters  to  be  discussed  is  likely  to 
divulge  information  that  is  (A) 
specifically  authorized  under  criteria 
established  by  an  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  (BJ  in  fact 


is  properly  classified  pursuant  to  such 
Executive  Order  (5  U.S.C.  552b{c)(l)). 

Dated:  December  5, 1984. 
Charles  Z.  Wick. 

Director. 

Delerminalioa  To  CloM  Radio  Engineering 
Advisory  Committee  Meeting 

January  10.  1985 

I  hereby  determine  that  the  meeting 
scheduled  by  the  Radio  Engineering  Advisory 
Committee  on  |anuary  10. 1985.  to  discuss 
current  operations  and  future  plans  of  the 
Voice  of  America  (VOA)  may  be  closed  to 
the  public.  "= 

This  meeting  will  concern  issues  relating  to 
future  site  negotiations  for  VOA  relay 
stations.  The  information  relatinf  to  site 
negotiations  is  specifically  authorized  under 
criteria  established  by  Executive  Order  to  be 
kept  secret  in  the  interests  of  foreign  policy 
and  is  properly  classified  pursuant  to  such 
Executive  Order. 

I  hereby  determine,  therefore,  that  the 
meeting  scheduled  by  the  Committee  on 
lanuary  10. 1985.  may  be  closed  to  the  public 
(5  U.S.C.  552b(c)(l)). 

Dated:  December  5. 1984.     ' 
Charles  Z.  Wick. 
Director. 

im  Doc  •4-32416  Filed  12-1Z-M;  k4S  anil 
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VETERANS  ADMINISTRATION 

Station  Committee  on  Educational 
Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
Section  V.  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances  that  on  January 
15. 1985,  at  10:00  a.m..  the  Winston- 
Salem  Regional  Office  Station 
Committee  on  Educational  Allowances 
shall  at  Room  742.  Federal  Building.  251 
North  Main  Street.  Winston-Salem. 
North  Carolina,  conduct  a  hearing  to 
determine  whether  Veterans 
Administration  benefits  to  all  eligible 
persons  enrolled  in  Shaw  University. 
Raleigh.  North  Carolina,  should  be 
discontinued,  as  provided  in  38  CFR 
21.4134,  because  a  requirement  of  law  is 
not  being  met  or  a  provision  of  the  law 
has  been  violated.  All  interested 
persons  shall  be  permitted  to  attend, 
appear  before,  or  file  statements  with 
the  Committee  at  that  time  and  place. 
C.E.  WilHaiM,  |r.. 

Acting  Director.  Veterans  Administration 
Regional  Office.  2SJ  North  Main  Street. 
Winston-Salem.  North  Carolina  27155. 
December  7. 1984. 

jFR  Otic  ■4-3Z444  FIlMJ  13-l»-8t:  MS  ami 
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EQUAL  CMPLOYMEMT  OPPOimjNrrV 
COMMI88IOM 

DATE  AND  TIME;  Tuesday.  December  18, 
1984,  9:30  AM  (Eastern  Time). 
place:  Clarence  M.  Mitchell,  )r,. 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  Street,  NW., 
Washington,  D.C.  20507. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  lo  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Votes. 

2.  A  Report  on  Commission  Operations 
(Optional). 

3.  Proposed  Contract  for  Services  In 
Connection  With  a  Court  Case. 

4.  Final  Regulations  implementing  section 
4(g)  of  the  ADEA.  29  U.S.C.  623(g). 

5.  Amendment  of  the  Commission's 
Interpretation  of  section  12(c)  of  the  AUEA  as 
a  Result  of  Legislative  Changes. 

6.  Opinion  Letter  Texas  Youth 
Commission. 

7.  Proposed  Contract  for  1985  Employer 
Information  Report  (EEO-1). 

Closed 

1.  Litigation  Authorization:  General 
Counsel  Recommendations. 

2.  Proposed  Commission  Decisions:  ORA 
Decisions  and  Guidance  Decisions. 

3.  Discussion  of  Subponeas. 

4.  Discussion  of  Commissioner's  Charges. 

5.  Options  for  Enforcement  of  a  Decision 
Against  a  Federal  Agency. 


Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting,  (in  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
INRMIMATIOn:  Cynthia  C.  Matthews. 
Executive  Officer  at  (202)  634-6748. 

Dated:  December  11. 1984. 
Cynthia  C  Matthews, 

Executive  Officer,  Executive  Secretariat. 
This  Notice  was  Issued  December  11, 1984. 

JFR  Doc  frI-SSUS  Filed  1Z-12-S4:  4flg  tml 
BNJJNQ  COOC  (TSO-OS-M 


FEDERAL  bcPOSrr  INSURANCE 
CORPORA-nON 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act'  (5  U5.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday. 
December  10, 1984,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  William  M.  Isaac, 
seconded  by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Qitector 
C.T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matters: 

Notice  of  acquisition  of  control  (name  and 
location  of  bank  and  name  of  acquiring  party 
authorized  to  be  exempt  from  disclosure 
pursuant  to  the  provisions  of  subsections 
(c)(6).  (c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5  U.S.C. 
552b(c)(6),  (c)(8),  and  (c)(9)(A)(ii))). 

Memorandum  and  Resolution  re: 
Delegations  of  authority  relating  to 
liquidation  activities. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6).  (c)(8). 
<c)(9)(A)(ii).  and  (c)(9)(B)  of  the 


"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  December  11. 1964. 
Federal  Deposit  Insurance  Corporation. 
^pyle  L  Robinson. 

Executive  Secretary. 

|FR  Ow   84-32829  Ftled  12-11 -M:  3:24  pra| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Change  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Monday. 
December  10. 1984,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  William  M,  Isaac, 
seconded  by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Director 
C.T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required,  oti  less  than  seven  days'  notice 
to  the  public,  the  addition  to  the  agenda 
for  consideration  at  the  meeting  and  the 
withdrawal  from  the  agenda  for 
consideration  at  the  Board's  closed 
meeting  to  be  held  at  2:30  p.m.  that  same 
day.  of  the  application  of  Federated 
Bank  &  Trust  Company,  a  proposed  new 
bank  to  be  located  at  10  Foster  Avenue. 
Gibbsboro,  New  Jersey,  for  Federal 
dcpost  insurance  and  for  consent  to 
exercise  trust  powers. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  this  change  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  December  11, 1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson,    , 

Executive  Secretary. 

|FR  Doc.  •4-12830  Filed  12-11-M:  iM  pm] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5:25  p.m.  on  Friday.  December  7.  1984. 


of  the  Treasury,  Room  5423. 1500 


Kc^  strcrei  ui  uie  iDieresi  ot  national 
defense  or  foreign  policy  and  (B]  in  fact 
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the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  (1)  receive  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  hability  to  pay  deposits  made  in 
Fanners  State  Bank  of  Holyoke, 
Holyoke,  Colorado,  which  was  closed 
by  the  State  Bank  Commissioner  for  the 
State  of  Colorado  on  Friday,  December 
7. 1984;  (2)  accept  the  bid  for  the 
transaction  submitted  by  Security 
National  Bank.  Holyoke,  Colorado,  a 
newly-chartered  national  bank;  and  (3) 
provide  such  financial  assistance, 
pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12.U.S.C. 
1823(c)(2)),  as  was  necessary  to  effect 
the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  John  F.  Downey, 
acting  in  the  pLace  and  stead  of  Director 
C.T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
pubUc:  that  no  earlier  notice  of  the 
meeting  was  practicable:  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation:  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  [c)(8), 
(c){9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (cM8).  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

Dated:  December  la  1984. 
Federal  Depoait  Insurance  Corporation. 
HoyleL.  Robinson. 
Executive  Sebretary. 

|FR  Doc.  •4-32631  Filed  12-11-64-.  3:24  pai| 
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FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  December  18, 
1984,  at  the  conclusion  of  the  open 
meeting. 

place:  1325  K  Street  NW..  Washington, 
DC 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance. 
Litigation.  Audits.  Personnel. 
•        •         •         «         * 

DATE  AND  TIME:  Tuesday,  December  la 
1984, 10:00  a.m. 

PUICC:  1325  K  Street  NW.,  Washington, 
D.C.  (Fifth  floor.) 


STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Election  of  officers:  Election  of  chairman. 

election  of  vice  chairman 
Eligibility  for  candidates  to  receive 

Presidential  primary  matching  funds 
Draft  Advisory  Opinion  No.  1984-68;  Philip 

Johnson,  Mayor,  the  City  of  Cupertino. 

California 
Draft  Advisory  Opinion  No.  1984-59;  Marty 

Russon.  Member  of  Congress 
Routine  administrative  matters 

PERSON  TO  CONTACT  TOR  INTOflMATION: 

Mr.  Fred  Eiland.  Information  Officer, 

202-523-4065. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

|FK  Doc  84-32361  FiM  l»-11-64;  10:32  Hml 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REOtSTeR"  CITATION  OP 

PREVIOUS  ANNOUNCEMENT  December  11, 
1984,  49  FR  48257. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  December  12.  1984,  9:00 
a.m. 

CHANGE  IN  THE  MEETING:  The  following 
docket  number  and  company  has  been 

added: 

^  ■ 

Item  No.  and  Docket  No.  and  Company 

RP-l(D)— CP78-123-023.  Northwest  Alaskan 

Pipeline  Company  (Western  Leg) 
KeiiMtb^PIuinb. 

Secretary.  ,  '■  ' 

1FT«  Dor,  S4-32835  Filed  13-ll-«l:  3:37  pml 
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FEDERAL  HOME  LOAN  MORTGAGE 
CORPORATION 

Previously  Held  Emergency  Meeting 
TIME  AND  DATE:  6:50  P.M.,  Thursday, 
December  6, 1984. 

place:  Atlanta,  Georgia. 

STATUS:  Closed. 

MATTER  CONSIDERED:  * 

1.  Approval  of  a  resolution  for  the  creation, 
issuance  and  distribution  of  participating 
preferred  stock  to  the  Federal  Home  Loan 
Banks. 

The  Board  unanimously  voted  that  Federal 
Home  Loan  Mortgage  Corporation  business 
required  that  the  meeting  be  held  with  less 
than  seven  days  advance  notice. 

The  Board  voted  to  close  the  meeting 
pursuant  to  5  U.S.C.  552b(c)(9](B).  The 
General  Counsel  certified  that  the  meeting 
could  be  closed  under  this  exemption. 


TOR  MORS  INFORMATION  CONTACT  Alan 

Hausman,  Associate  General  Counsel, 
1776  G  Street,  NW.,  8th  Floor, 
Washington,  D.C.  20013,  202-789-4763. 

Dated:  December  6. 1984. 
Maud  Mater. 

|FR  Doc  •4-325S1  Filed  12-ia-M:  SdS  pm| 
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FEDERAL  MARITIME  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  December  7, 
1984,  49  FR  47956. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  December  12, 1984,  9:00 
a.m. 

CHANGE  IN  THE  MEETING: 

Addition  of  the  following  item  to  the  closed 
session: 

7.  Agreement  No.  202-010689:  .v 

Establishment  of  the  Transpacific  Westbound 
Rate  Agreement. 

Frands  C.  Humey, 

Secretary.  .  • 

|PR  Doc  84-J2817  Filed  12-11-64:  2:21  pml  , 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION  . 

December  7,  1964.  ''' 

TIME  AND  DATE:  10:00  a.m.  Wednesday. 
December  12, 1984. 
PLACE:  Room  600, 1730  K  Street.  NW.. 
Washington,  DC. 

STATUS:  Open. 

CHANGES  IN  THE  MEETING: 

The  following  case  has  been  cancelled: 

1.  Freeman  United  Coal  Mining  Co.,  Docket 
No.  LAKE  82-3. 

Instead  the  Commission  will  consider  and 
act  upon  the  following: 

1.  Southwestern  Illinois  Coal  Corporation. 
Docket  No.  LAKE  82-38  (Issues  include 
whether  the  administrative  law  judge  erred  in 
vacating  a  citation  issued  to  the  operator 
under  30  CFR  77.1710(g),  a  mandatory  safety 
standard  dealing  with  the  wearing  of  safety 
belts.) 

It  was  determined  by  a  unanimous  vote  of 
Commissioners  that  a  meeting  be  held  on  this 
item  and  that  the  previously  announced  item 
be  cancelled.  No  earlier  announcement  of  the 
change  was  possible.  5  U.S.C.  552b(e)(l). 

Any  person  intending  to  attend  this 
meeting  who  requires  special  accessibility 
features  arid/or  auxiliary  aids,  such  as  sign 
language  interpreters,  must  inform  the 
Commission  in  advance  of  those  needs.  Thus, 
the  Commission  may.  subject  to  the 
limitations  of  29  CFR  2706.150(a)(3)  and 
2706.160(e),  ensure  access  for  any 
handicapped  person  who  gives  reasonable 
advance  notice. 


5.  Options  for  Enforcement  of  a  Decision 
Against  a  Federal  Agency. 


subsections  (c)(4),  (c)(6),  (c)(B). 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 


u.s.L..  asiJDj.  notice  is  nereoy  given  mai 
at  5:25  p.m.  on  Friday.  December  7.  1984. 
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CONTACT  PERSON  FOR  MORE 
information:  )ean  Ellen,  (202)  653-5632. 
lean  H.  Ellen. 
Agenda  Clerk. 

|FR  Doc.  S4-3ZS64  Filed  12-11-84: 11:32  »m\ 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  9:30  a.m..  Wednesday, 

December  19, 1984. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington.  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  Federal  Reserve  Bank  budgets 
for  1985. 

2.  Proposed  enhancements  to  the  Federal 
Reserve's  Planning  and  Control  System 
(PACS). 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

NOTS.— This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  D.C.  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  December  11.  1984.  ^ 

lames  McAfee, 

Associate  Secretary  of  the  Board.  ; 

|FD  Doc  84-32&4<)  Filed  12-11-84:3:86  pml  '; 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  10:30 

a.m.,  Wednesday.  December  19. 1984. 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  Zlst  Streets, 

NW.,  Washington,  DC.  20551. 

STATUS:  Closed. 

MATTERS  TO  M  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting.  / 

CONTACT  PERSON  FOR  MORI 
mPORMATlON:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 


You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.,  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  11. 1984. 
lames  McAfee, 

Associate  Secretary  of  the  Board- 
in  Doc.  64-32646  FiUd  12-11-64  3'Se  pm| 
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LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 
TIME  AND  date:  The  meeting  will 
commence  at  9KX)  A.M.  and  continue 
until  all  official  business  is  completed; 
Thursday,  December  20, 1984. 
PLACE:  Capitol  Holiday  Inn,  Columbia 
Room,  550  C  Street  SW.,  Washington, 
DC.  20024. 

STATUS  OF  meeting:  Open  (A  portion  of 
the  meeting  is  to  be  closed  to  discuss 
personnel,  personal,  criminal,  litigation, 
and  investigatory  matters  under  45  CFR 
1622.5  (a),  (d),  (e).  (f),  (g).  and  (h)). 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes — December  5. 1984 

3.  Report  from  Corporation  President 

4.  Report  from  Audit  and  Appropriations 

Committee 
— Acceptance  of  Corporation  Audit  FY 

1984 
—Final  FY  1984  Consolidated  Operating 

Budget 
—Proposed  FY  1985  Consolidated 

Operating  Budget  with  recommendations 

for  allocation  of  fV  1964  carryover 
—FY  1986  Budget  Mark 

5.  Report  from  Operations  and  Regulations 

Committee 
—45  CFR  Part  1801  (By-laws) 
—45  CFR  Part  1612  (Lobbying) 
—45  CFR  Pari  1614  (Private  Attorney 

Involvement) 
—45  CFR  Part  1620  (Priorities) 
—45  CFR  Part  1622  (Sunshine  Act) 

6.  Report  from  provisions  for  Delivery  of 

Legal  Services  Committee 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Thomas  ).  Opsut, 
Executive  Office.  (202)  272-4040. 
DATE  issued:  December  10. 1984. 
Donald  P.  Bogard, 
President. 

(FR  Doc.  84-32S20  Filed  U-l»44: 4J1  pm| 
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place:  1776  G  Street.  NW..  Washington. 

D.C,  Filene  Board  Room. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Review  of  Central  Liquidity  Facility 
Lending  Rate. 

3.  Final  Rule:  Corporate  Central  Federal 
Credit  Unions.  Part  704,  NCUA  Rules  and 
Regulations. 

4.  Final  Rule:  Federal  Credit  Union 
Ownership  of  Fixed  Asets.  {  701.38.  NCUA 
Rules  and  Regulations. 

5.  NCUA  Board  Policy  regarding 
Delinquencies  in  Funding  of  NCUSIF  Deposit. 

RECESS:  1C:15  a.m. 

TIME  AND  DATE:  10:30  a.m..  Wednesday. 
December  19. 1984. 

PLACE:  1776  G  Street,  NW..  Washington. 
D.C.  6th  Floor  Conference  Room. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Special  Assistance  to  Prevent 
Liquidation  Under  section  208  of  the  Federal 
Credit  Union  Act.  Closed  pursuant  to 
exemptions  (8)  and  (9)(A)(ii). 

3.  Personnel  Actions.  Closed  pursuant  to 
exemptions  (2)  and  (6). 

FOR  MORE  INFORMATION  CONTACT 

Rosemary  Brady,  Secretary  of  the  Board, 
Telephone  (202)  357-1100. 

RoMmaty  Brady, 

Secretary  of  the  Board. 

(FR  Doc-  84-32S81  Filed  12-11-64: 1132  am] 
MLUNO  COOE  7S3S-0t-« 


13 

NATIONAL  CREDIT  UNION 

ADMNMmATION 

TNM  AND  DATE:  9:30  a.m..  Wednesday, 

December  19. 1984. 


14 

OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

-PME  AND  DATE:  10:00  a.m..  Thursday. 
January  17. 1985. 

place:  Suite  316, 1825  K  Street,  NW.. 
Washington.  D.C. 

STATUS:  Because  of  the  subject  matter,  it 
is  likely  that  this  meeting  will  be  closed. 

MATTERS  TO  BE  CONSIDBREO:  DiscuSSion 

of  specific  cases  in  the  Commission 
adjudicative  process. 

CONTACT  I^^ISON  FOR  MORE 
INFORMATION:  Mr«.  Mary  Ann  Miller. 
(202)634-4015. 

Dated:  DeceoAier  11,^984. 

Earl  R.  Ohman,  |r^        V^      * 

Acting  General  CoaoseU        ' 

IFH  Doc  64-42572  Filed  12-f1-«*:^l«7Mi| 

■■■■:■-?•. 


r^*T^  nln*^     .''  ^^^  Washington.        General  Coun.el  certified  that  the  minting 
D.C.  (Fifth  floor.}  could  be  cloMd  under  this  exemption. 


«.^  uw.  Aw\#icj,  «;iiBuic  ai^iicsB  lur  any 

handicapped  person  who  gives  reasonable 
advance  notice. 


Thursday 
December  13,  1984 


Part  II 


Federal  Emergency 
Management  Agency 

44  CFR  Parts  61  and  62 
National  Ffood  Insurance  Program; 
Assistance  to  Private  Sector  Property 
Insurers;  Proposed  Rule 


48652 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Paris  61  and  62 

[Docket  Ho.  FEMA-flA] 

National  Flood  Insurance  Program; 
Ass4stance  to  Private  Sector  Property 
Insurers 

AGCNCV:  Federal  Insurance 
Administration  (FIA).  Federal  « 

Emergency  Management  Agency 
fFEMA). 

•cnoic  Proposed  rule. 

SUMMANV:  This  proposed  rule  would 
amend  the  National  Flood  Insurance 
Program  (NFIP)  regulations  dealing  with 
the  issuance  of  flood  insurance  policies 
and  the  adjustment  of  claims  arising 
under  such  contracts  of  insurance  to  set 
forth  pertinent  detail  relative  to  the 
underwriting,  claims  adjustment  and 
financial  control  operational  procedures 
established  by  the  Federal  Insurance 
Administrator  in  connection  with  the 
Financial  Assistance/Subsidy 
Arrangements  which  may  be  entered 
into  by  and  between  the  Administrator 
and  private  sector  insurers  under  the 
"Wnte-Your-Own"  (WYO)  program 
authonzed  pursuant  to  Subpart  C.  Part 
62  of  these  regulations  and  section  1310 
of  the  National  Flood  Insurance  Act  of 
1968.  as  amended  (Pub.  L.  90-448.  42 
VSC.  4001). 

Under  the  WYO  Program,  the 
Standard  Flood  Insurance  Policy  (the 
form  and  substance  of  which  is 
approved  by  the  Administrator)  may  be 
issued  by  insurers  signatory  to  the 
Arragement  in  their  own  names. 
Insurers  then  are  responsible  for  all 
aspects  of  service,  including  policy 
issuance  to  new  policyholders  and  to 
their  policyholders  insured  by  them 
under  other  lines  of  property  insurance: 
endorsement  and  renewals  of  policies: 
and  the  adjustment  of  claims  brought 
under  the  policies.  The  insurers  pay 
losses  and  loss  adjustment  expenses,  as 
well  as  the  commissions  of  agents,  out 
of  written  premiums.  Under  the  financial 
assistance  arrangement,  the 
Government  backs  the  policies.  Thus, 
insurers  are  able  to  offer  flood  insurance 
in  the  private  insurance  market,  the 
NFIP  will  increase  its  policy-in-force 
base  by  reason  of  WYO  Companies" 
marketing  efforts,  and  policyholders  will 
benefit  from  an  infusion  into  the  NFIP  oT 
considerable  private  sector  insurance 
expertise  and  service. 

OATlS:  All  comments  received  on  or 
before  February  15. 1985  will  be 
considered  before  final  action  is  taken 


on  the  proposed  rule.  The  proposed 
•    effective  date  is  |une  1. 1985. 
ADDAESS:  Persons  wishing  to  comment 
should  submit  comments  in  duplicate  to 
the  Rules  Docket  Clerk.  Office  of  the 
General  Counsel.  Federal  Emergency 
Management  Agency.  Washington.  D.C. 
20472. 

FOB  FURTHER  tMFORMATION  CONTACT: 

Donald  L.  Collins.  Federal  Emergency 
Management  Agency.  Federal  Insurance 
Administration.  Room  429,  500  "C" 
Street.  SW..  Washington.  D.C.  20472; 
,   telephone  number  (202)  287-0740  or  646- 
3419 

SUPf>t£MENTARV  INFORMATION:  These 
proposed  amendments  are  intended  to 
more  fully  effec^ate  the  purpose  of  the 
National  Flood  Insurance  Act  of  1968.  as 
amended  (Pub.  L  90-448.  42  U.S.C.  4001). 
while  providing  a  direct  and  tangible 
benefit  to  persons  insured  against 
property  insurance  perils,  other  than 
flood,  by  setting  forth  the  general 
parameters  of  the  procedural  approach 
being  taken  in  respect  to  the  WYO 
program  by  the  Administrator  and  the 
WYO  Companies  engaged  in  this 
program  of  assistance  to  private  sector 
property  insurance  companies  in  the 
provision  of  NFIP  flood  insurance 
coverage  to  policyholders  insured  by 
these  companies  for  other  lines  of 
property  insurance  business. 

Regarding  the  purposes  of  the  1968 
Act.  the  NFIP  enabling  legislation 
establishes  the  direction  of  having  the 
program  '"carried  out  to  the  ma.ximum 
extent  practicable  by  the  private 
insurance  industry"  (42  U.S.C.  4001)  and 
authorizes  the  Director.  FEMA.  to 
'"encourage  and  arrange  for  . . . 
appropriate  financial  participation  and 
risk  sharing  in  the  program  by  insurance 
companies"  (42  U.S.C.  4011).  Clearly,  the 
rationale  for  the  enabling  legislation 
recognizes  the  beneHts  to  be  derived 
from  the  operation  of  a  national  program 
of  flood  insurance  by  private  sector 
property  insurers,  who  are  the 
traditional  providers  of  insurance  to  the 
public.  In  this  connection,  the  Act 
declares,  as  its  purpose,  that  there  be  "a 
flood  insurance  program  by  means  of 
which  flood  insurance,  over  a  period  of 
time,  can  be  made  available  on  a 
nationwide  basis  through  the 
cooperative  efforts  of  the  Federal 
Government  and  the  private  insurance 
industry"  (42  U.S.C.  4001). 

Against  this  backround.  FEMA 
published  a  final  rule,  on  October  14. 
1983  entitled  "National  Flood  Insurance 
Program:  Assistaance  to  Private  Sector 
Property  Insurers"  (48  FR  46789),  which 
established  the  WYO  program 
authorized  under  Pub.  L  90-448  under 
the  rulemaking  procedures  of  the 


Administrative  Procedure  Act,  following 
notice  of  proposed  rulemaking  (48  FR 
34482.  July  29. 1983)  and  receipt  of  public 
comment.  During  the  first  year  of 
operation,  forty -eight  private  sector 
insurers  were  signatory  to  WYO 
arrangements  with  the  Administrator 
and  twelve  of  these  commenced  the 
underwriting  of  over  131.000  flood 
insurance  policies.  On  May  29, 1984,  the 
Administrator  published  an  "Offer  to 
Assist  Insurers  in  (49  FR  22438).  inviting 
private  sector  property  insurers  to  enter 
into  similar  arrangements  for  WYO 
program  year  October  1. 1984- 
Seplember  30,  1985.  As  of  this  writing, 
over  two-hundred  and  fifteen  (215) 
insurance  companies  have  become 
signatory  to  the  Arragement  for  the 
current  year. 

Given  the  success  of  the  program  and 
the  widespread  acceptance  of  the  WYO 
Program  among  insurers,  insurance 
agents  and  brokers  and  claims 
adjustment  organizations,  as  well  as  the 
general  public,  it  is  felt  that  it  would  be 
further  informative  to  the  public,  at  this 
lime,  to  publish  for  additional  public 
consideration  and  comment,  pertinent 
procedural  details  of  the  WYO  program 
regarding  its  operations  in  the  areas  of 
underwriting,  claims  adjustment,  and 
the  financial  controls  which  have  been 
and  will  continue  to  be  exercised  with 
respect  to  the  program.  At  the  same 
time,  these  proposed  rules  will  make 
further,  important,  headway  toward 
normalizing  the  business  of  isssuing 
flood  insurance  policies  by  WYO 
Companies  along  the  lines  of  the 
customary  business  practices  engaged  in 
by  these  insurers  in  their  other  lines  of 
property  insurance  business.  In  this 
way.  persons  insured  bj  WYO 
Companies  against  the  peril  of  flood 
under  the  WYO  program  and  against  the 
usual  property  insurance  perils  under 
their  traditional  policies  of  insurance 
with  the  companies  (e.g..  Homeowners 
Insurance)  will  not  be  discriminated 
against  as  to  the  effective  date  of  their 
coverage,  for  example,  by  the  flood 
insurance  policy  issued  under  the 
arrangement.  It  is  also  proposed  that 
Subpart  C.  be  augmented  by  the 
inclusion,  as  Appendices,  of  both  the 
Arrangement  and  the  Tinancial  control 
plan  which,  together,  contain  the  basic 
operational  and  procedural  framework 
of  the  WYO  Program.  Comments  are 
being  solicited  on  these  documents  as 
well.  The  Arrangement  is  proposed  to  be 
amended  from  that  which  was  published 
on  May  29. 1984  to  set  forth  a  constant 
formula  for  the  provision  of 
reimbursement  of  operating  and 
administrative  expenses  (at  Article  III 
|B.||  and  to  recognize  as  a  "Loss  Cost" 
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or  expense  of  doing  business  under  the 
Arrangement,  an  award  or  judgment  of 
punitive  damages  arising  out  of  the 
scope  of  the  Arrangement,  assuming 
notice  of  any  claim  for  such  damage 
being  given  to  FEMA,  (at  Article  III  (Dj). 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  this 
rule  does  not  have  signiHcant  impact 
upon  the  quality  of  the  human 
environment.  A  finding  of  no  significant 
impact  is  included  in  the  formal  docket 
file  and  is  available  for  public 
inspection  and  copying  at  the  Rules 
Docket  Clerk,  Office  of  General  Counsel. 
Federal  Emergency  Management 
Agency.  500  "C"  Street.  SW., 
Washington.  D.C.  20472. 

These  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
have  not  undergone  regulatory 
flexibility  analysis. 

The  proposed  rule  is  not  a  "major 
rule"  as  defined  in  Executive  Order 
12281.  dated  February  17, 1981  and. 
hence,  no  regulatory  analysis  has  been 
prepared. 

The  collection  of  information  * 

requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
subnjitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
of  Federal  Emergency  Management 
Agency.  New  Executive  Office  Building, 
Washington.  D.C.  20503.  The  Federal 
Emergency  Management  Agency 
(FEMA)  requests  that  persons 
submitting  comments  on  these 
requirements  to  OMB  also  send  copies 
of  those  comments  to  FEMA. 

List  of  Subjects  in  44  CFR  Parts  61  and 
62 

Flood  insurance. 

Accordingly,  Parts  61  and  62  of 
Subchapter  B  of  Chapter  1  of  Title  44  are 
proposed  to  be  amended  as  follows: 

PART  61— INSURANCE  COVERAGE 
AND  RATES  { 

1.  Section  61.11  (e)  is  amended  by 
removing  the  last  sentence. 

2.  Section  61.11  is  amended  by  the 
addition  of  a  new  subparagraph  (f).  as 
follows: 

§  61.1 1    Effactiv*  data  and  time  of 
covarag*  under  tht  Standard  Flood 
Insuranca  Policy— Naw  Business 
Applications  and  Eodorsaments. 

4  *  •  *  • 

(f)  With  respect  to  the  submission  of 
an  application  in  connection  with  new 


business,  a  renewal  of  a  policy  in  effect 
and  an  endorsement  to  a  policy  in  effect 
the  paytment  by  an  insured  to  an  agent 
or  the  issuance  of  premium  payment  to  a 
Write-Your-Own  (WYO)  Company  by 
the  agent,  accompanied  by  a  properly 
completed  application,  renewal  or 
endorsement  form,  as  appropriate,  shall 
commence  the  calculation  of  any 
applicable  waiting  period  under  this 
section,  provided  that  the  agent  is  acting 
in  the  capacity  of  an  agent  of  a  Write- 
Your-Ov«i  (WYO)  Company  authorized 
by  44  CFR  62.63,  is  under  written 
contract  to  or  is  an  employee  of  such 
Company,  and  such  WYO  Company  is, 
at  the  time  of  such  submission  of  an 
application  in  connection  with  new 
business  or  a  renewal  of  or  endorsement 
to  fiood  insurance  coverage,  engaged  in 
WYO  business  un^er  an  arrangement 
entered  into  by  the  Administrator  and 
the  WYO  Company  pursuant  to  {  62.63. 

It  is  further  provided  that: 

(1)  With  respect  to  any  submission  of 
an  application  with  the  proper  premium 
in  connection  with  new  flood  insurance 
business  to  a  WYO  Company  and  a 
renewal  of  a  flood  insurance  policy  in 
effect  by  a  WYO  Company,  which  flood 
insurance  policy  is  to  be  issued  with  an 
effective  date  indentical  to  the  effective 

/<Iate  of  a  Homeowners.  Farmowners,  or 
Standard  Fire  Insurance  Policy 
("companion  policy")  to  be  issued  to  the 
same  named  insured  and  insuring  the 
same  property,  the  flood  insurance 
policy  may  be  issued  iiv  accordance  with 
the  WYO  Company's  customary 
business  practices,  as  are  used  in  the-"' 
case  of  the  companion  policy,  and  may 
have  the  same  effective  date  as  the 
companion  policy,  anything  to  the 
contrary  in  this  section  notwithstanding; 
provided,  the  flood  insurance  policy 
may  not  be  cancelled  by  the  named 
insured  with  a  return  of  premium  during 
its  term  unless  the  companion  policy  is 
also  cancelled  by  the  named  insured, 
effective  the  same  date  of  cancellation 
as  the  flood  insurance  policy;  provided, 
further,  for  purposes  of  this  section,  the 
term  "new  flood  insurance  business" 
does  not  include  the  issuance  of  flood 
insurance  insuring  a  property  in  respect 
to  which  the  National  Flood  Insurance 
Program  (NFIP)  has  previously  insured 
the  property  unless  ninety  (90)  days  has 
elapsed  since  the  date  that  the  NFIP  last 
insured  the  property. 

(2)  With  respect  to  any  renewal  of  an 
NFIP  policy  in  effect  by  a  WYO 
Company,  or  any  renewal  of  or 
endorsement  to  a  flood  insurance  policy 
issued  by  a  WYO  Company,  where  • 
payment  of  premium  is  not  tendered  to 
an  agent  under  written  contract  to  the 
WYO  Company  or  to  an  employee  of 
such  WYO  Company  but.  Instead,  is 


mailed  directly  to  the  WYO  Company, 
the  WYO  Company  is  authorized  to 
calculate  the  effective  date  of  the  policy 
or  coverage,  applying  the  appropriate 
applicable  waiting  period  under  this 
section,  from  the  postmark  date  on  the 
envelope  (which  should  be  retained  for 
three  (3)  years  from  date  of  receipt  by 
the  WYO  Company)  in  which  the 
correct  premium  is  received  by  the 
WYO  Company  at  its  normal  place  of 
business,  or.  if  ther  is  no  postmaric  date 
on  the  envelope,  from  12:01  A.M.  on  the 
day  prior  to  the  date  of  actual  receipt  of 
the  correct  premium  by  the  WYO 
Company,  provided  the  receipt  is  "Date- 
stamped"  as  to  when  it  is  received  by 
the  WYO  Company  and  duly  recorded 
by  the  WYO  Company. 

PART  62-5ALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAIMS 


Subpart  C—  Write-Your-Own  (WYO) 
Companies 

3.  Section  62.63  is  renumbered  as 
S  62.23. 

4.  Section  62.23  (a)  is  amended  by  the 
addition  of  the  following  sentence  at  the 
end  thereof: 

S62^    WYO  Compenies  Authorized. 

(ar  •  • 

Arrangements  entered  into  by  WYO 
Companies  under  this  Subpart  shall  be 
in  the  form  and  substance  of  the 
standard  arrangement,  entitled 
"Financial  Assistance/Subsidy 
Arrangement",  a  copy  of  which  is 
included  in  Appendix  "D"  to  these 
regulations  and  made  a  part  of  these 
regulations. 

*  •        •        •        • 

5.  Section  62.23  (f)  is  amended  by  the 
addition  of  the  following  sentence  at  the 
end  thereof: 

1 62.23    WYO  Companies  suttwrized. 

*  *        •        •        - 

In  furtherance  of  this  end.  the 
Administrator  has  established  "A  Plan 
to  Maintain  Financial  Control  for 
Business  Written  Under  the  Write-Your- 
Own  Program",  a  copy  of  which  is 
included  in  Appendix  "E"  to  these 
regulations  and  made  a  part  of  these 
regulations. 

6.  Section  62^  is  amended  by  the 
addition  of  new  paragraphs  (h),  (i).  (j), 
and  (k),  as  follows: 

§62.23   WVOCompenlsssuthorized. 
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(h)  To  facilitate  the  underwriting  of 
flood  insurance  coverage  by  WYO 
Companies,  the  following  procedures 
will  be  utilised  by  WYO  Companies: 

(1)  To  expedite  business  growth,  the 
WYO  Company  will  encourage  its 
present  property  insurance 
policyholders  to  purchase  flood 
insurance  and  to  transfer  to  the  WYO 
Company,  at  the  time  of  policy  renewal, 
business  placed  by  its  producers  «vith 
the  NFIP  Servicing  Agent 

(2)  To  confonn  its  underwriting 
practices  to  the  underwriting  rules  and 
rates  in  effect  as  to  the  NfFIP.  the  WYO 
Company  will  establish  procedures  to 
carry  out  the  NFIP  rating  system  and  to 
provide  its  poUcyholders  with  the  same 
coverage  as  is  afforded  under  the  NFIP. 

(3)  The  WYO  Company  may  follow  its 
customary  billing  practices  to  meet  the 
Federal  rules  on  the  presentment  of 
premium  and  net  premium  deposits  to  a 
Letter  of  Credit  bank  account  authorized 
by  the  Administrator  and  reduction  of 
coverage  when  an  underpayment  is 
discovered. 

(4)  The  WYO  Company  is  expected  to 
meet  the  recording  and  reporting 
requirements  of  the  WYO  Statistical 
Plan.  Transactions  reported  by  the 
WYO  Company  under  the  WYO 
Statistical  Plan  will  by  analyzed  by  the 
NFIP  Servicing  Agent.  A  monthly  report 
will  be  submitted  to  the  WYO  Company 
and  the  FIA.  The  analysis  will  cover  the 
timeliness  of  WYO  Company 
submissions,  the  disposition  of 
transactions  which  have  not  passed 
systems  edits  and  the  reconciliation  of 
the  totals  generated  from  transactions 
reports  with  those  submitted  on  the 
WYO  Company's  reconciHation  reports. 

(5)  If  a  WYO  Company  rejects  an 
application  from  a  producer,  the 
producer  should  be  notified  so  that  the 
business  can  be  placed  through  the  NFIP 
Servicing  Agent,  or  another  WYO 
Company. 

(6)  Flood  insurance  coverage  will  be 
issued  by  the  WYO  Company  on  a 
separate  policy  form  and  will  not  be 
added,  by  endorsement,  to  the 
Company's  other  property  insurance 
forms. 

(7)  Premium  payment  plans  can  be 
offered  by  the  WYO  Company  so  long 
as  the  net  premium  depository 
requirements  specified  under  the  NFIP/ 
WYO  Program  accounting  procedures 
are  met  A  cancellation  by  the  WYO 
Company  for  non-payment  of  premium, 
will  not  produce  a  pro-rata  return  of  the 
net  premium  deposit  to  the  WYO 
Coaapany. 

(8)  NFIP  business  will  not  be  assumed 
by  the  WYO  Companies  at  any  time 
other  than  at  renewal  time,  at  which 
time  the  insurance  producer  may  submit 


the  business  to  the  WYO  Company  as 
new  business.  However,  it  is  permissible 
to  cancel  and  rewrite  flood  policies  to 
obtain  concurrency  of  expiration  dates 
with  other  policies  covering  the 
property. 

(i)  To  facilitate  the  adjustment  of 
flood  insurance  claims  by  WYO 
Companies,  the  following  procedures 
will  be  utilized  by  WYO  Companies. 

(1)  Under  the  terms  of  the 
Arrangement  set  forth  at  Appendix  D, 
WYO  Companies  will  adjust  claims  in 
accordance  with  general  Company 
standards,  guided  by  NFIP  Claims 
manuals.  The  Arrangement  also 
provides  that  claims  adjustment  shall  be 
binding  upon  the  FIA.  For  example,  the 
entire  responsibility  for  providing  a 
proper  adjustment  for  both  combined 
wind  and  water  claims  and  flood-alone 
claims  is  the  responsibility  of  the  WYO 
Company. 

(2)  The  WYO  Company  may  use  its 
staff  adjusters  and/or  independent 
adjusters.  It  is  important  that  the 
Company's  Claims  Department  verifies 
the  correctness  of  the  coverage 
interpretations  and  reasonableness  of 
the  payments  recommended  by  the  ' 
adjusters. 

(3)  An  established  loss  adjustment 
Fee  Schedule  is  part  of  the  Arrangement 
and  cannot  be  changed  during  an 
Arrangement  year.  This  is  the  expense 
allowance  to  cover  costs  of,  independent 
or  WYO  Company  adjusters. 

(4)  The  normal  catastrophe  claims 
procedure  that  a  WYO  Company  now 
has  should  be  implemented  in  the  event 
of  a  claim  catastrophe  situation.  Flood 
claims  will  be  handled  along  with  other 
catastrophe  claims. 

(5)  It  will  be  the  WYO  Company's 
responsibility  to  try  to  detect  fraud  (as  it 
does  in  the  case  of  property  insurance) 
and  coordinate  its  fmdings  with  FIA. 

(6)  Pursuant  to  the  Arrangement,  the 
responsibility  of  defending  claims  will 
be  upon  the  Write- Your-Own  Company 
and  defense  costs  will  be  part  of  the 
unallocated  or  allocated  claim  expense 
allowance,  depending  on  whether  a  staff 
councel  or  an  outside  attorney  handles 
the  defense  of  the  matter. 

(7)  The  claim  reserving  procedures  of 
the  individual  WYO  Company  can  be 
utilized. 

(8)  Regarding  the  handling  of 
subrogation,  if  a  WYO  Company  prefers 
to  forego  pursuit  to  subrogation 
recovery,  it  may  do  so  by  referring  the 
matter,  with  a  complete  copy  of  the 
claim  file,  to  FIA.  Subrogation  initiatives 
may  be  truncated  at  any  time  before  suit 
is  commenced  (after  commencing  an 
action,  special  arrangement  must  be 
made).  FIA.  after  consultation  with 
FEMA's  Office  of  General  Counsel 


(OGC),  will  forward  the  cause  of  action 
to  OGC  or  to  the  NFIP  Servicing  Agent 
for  prosecution.  Any  funds  received  will 
be  deposited,  !<;ss  expenses,  in  the 
National  Flood  Insurance  Fund.  f 

(9)  Special  allocated  loss  adjustment    ( 
expenses  will  include  such  items  as 
nonstaff  attorney  fees,  engineering  fees 
and  special  investigation  fees  over  and 
above  normal  adjustment  practices. 

(10)  The  customary  content  of  claims 
files  will  include  coverage  verification, 
normal  adjuster  investigations,  including 
statements  where  necessary,  policy 
reports,  building  reports  and 
investigations,  damage  verification  and 
other  documentation  relevant  to  the 
adjustment  of  claims  under  the  NFIP's 
and  the  WYO  Company's  traditional 
claim  adjustment  practices  and 
procedures.  The  WYO  Company's  claim 
examiners  and  managers  will  supervise 
^fie  adjustment  of  flood  insurance  claims 
by  staff  and  independent  claims 
adjusters.  ' 

(j)  To  facilitate  establishment  of 
financial  controls  under  the  WYO 
Program,  the  WYO  Company  will:  , 

(1)  Conduct  an  annual  self-audit  of 
flood  insurance  business  in  respect  to 
which  the  audit  standards,  level  and 
frequency  of  financial,  claims  and 
underwriting  audits  are  set  forth  at  / 
Appendix  E  of  these  regulations.   . 

(2)  Submit  an  annual  report  of  the 
WYO  Company  self-audit  activities  to 
the  Standards  Committee  established 
pursuant  to  Appendix  E. 

(3)  Participate  in  an  evaluation  of  the 
WYO  Company  self-audit  plan  on  at 
least  a  triennial  basis.  The  evaluation 

will  be  conducted  by  FIA  and  the  WYO      "~^ 
Company  internal  audit  manager.  A 
report  of  the  evaluation  will  be  filed 
with  the  Standards  Committee  and  the 
Administrator. 

(4)  Participate  in  WYO  Company/FIA 
Operational  Reviews.  The  FIA  Claims 
Director  and  the  FIA  Underwriting 
Director  will  conduct  a  review  of  the 
WYO  Company  flood  insurance 
activities  at  least  once  every  three  (3) 
years.,These  reviews,  like  the  internal 
audit  evaluation,  will  be  conducted  at  _ 
the  offices  of  the  WYO  Company.  As  a 

part  of  these  reviews,  actual  files  (up  to 
fifty  [50])  will  be  reconciled  with  a 
listing  of  transactions  submitted  by  the 
Company  under  the  WYO  Statistical 
Plan.  A  report  of  the  Operational 
Review  will  be  filed  with  the  Standards 
Committee. 

(5)  Meet  the  recording  and  reporting 
requirements  of  the  WYO  Statistical 
Plan.  Transactions  reported  to  the 
National  Flood  Insurance  Program's 
(NFIFs)  Servicing  Agent  by  the  WYO 
Company  under  the  WYO  Statistical 


Plan  will  be  analyzed  by  the  Servicing 
Agent  and  a  monthly  report  will  be 
submitted  to  the  WYO  Company  and 
the  FIA.  The  analysis  will  cover  the 
timeliness  of  the  WYO  Company 
submissions,  the  disposition  of 
transactions  which  do  not  pass  systems 
edits  and  the  reconciliation  of  the  total 
generated  from  transaction  reports  with 
those  submitted  on  WYO  Company 
reports. 

(6)  Cooperate  with  FEMA's  Office  of 
the  Comptroller  on  Letter  of  Credit 
matters. 

(7)  Cooperate  with  FIA's  Claims 
Director  in  the  implementation  of  a 
claims  reinspection  program. 

(8)  Cooperate  with  FIA's  Underwriting 
Director  in  the  verification  of  risk  rating 
information. 

(9)  Cooperate  with  FEMA's  Office  of 
the  Inspector  General  on  matters 
pertaining  to  fraud, 

(k)  To  facilitate  the  operation  of  the 
WYO  Program  and  in  order  that  a  WYO 
Company  can  utilize  its  own  customary 
standards,  staff  and  independent 
contractor  resources,  as  it  would  in  the 
ordinary  and  necessary  conduct  of  its 
own  business  affairs,  subject  to  the  Act, 
the  Administrator,  for  good  cause 
shown,  may  grant  exceptions  to  and 
waivers  of  the  regulations  contained  in 
this  Title  relative  to  the  administration 
of  the  NFIP. 

(National  Flood  Insurance  Act  of  1968,  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968).  42  U.S.C. 
4001-4128;  Reorganization  Plan  No.  3  of  1978 
(43  PR  4193).  E.0. 12127,  dated  March  31, 1979 
(44  FR  19367),  E.0. 11988,  dated  May  24, 1977 
and  44  CFR  Part  a  Delegation  of  Authority  to 
Federal  Insurance  Administrator) 

Issued  at:  Washington  D.C.  December  1984. 
feffrey  S.  Bragg, 
Federal  Insurance  A  dministrator. 

Appendix  D — Federal  Emetgency 
Management  Agency;  Federal  Insurance 
Administration 

Financial  Assistance/Subsidy  Arrangement 

Purpose:  To  assist  the  Company  in 
underwriting  Flood  Insurance  using  the 
Standard  Flood  Insurance  Policy. 

Accounting  Data:  Pursuant  to  Section  1310 
of  the  Act,  a  Letter  of  Credit  shall  be  issued 
under  Treasury  Department  Circular  No. 
1075,  Revised,  for  payment  as  provided  for 
herein  from  the  National  Flood  Insurance 
Fund. 

Effective  Date:  October  1. 1985. 

Issued  by:  Federal  Emergency  Management 
Agency;  Federal  Insurance  Administration, 
Washington,  D.C.  20472. 

Article  I— Findings,  Purpose,  and  Auttiority 

Whereas,  the  Congress  in  its  "Finding  and 
Declaration  of  Purpose"  in  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  ("the 
Act")  recognized  the  benefit  of  having  the 
National  Flood  Insurance  Program  (the 


Program)  "carried  out  to  the  maximum  extent 
practicable  by  the  private  Insurance 
industry":  and 

Whereas,  the  Federal  Insurance 
Administration  (FIA)  recognizes  this 
Arrangement  as  coming  under  the  provlsioni 
of  section  1310  of  the  Act:  and 

Whereat,  the  goal  of  the  FIA  is  to  develop 
a  program  with  the  insurance  industry  where, 
over  time,  some  risk-bearing  role  for  the 
industry  will  evolve  as  intended  by  the 
Congress  (Section  1304  of  the  Act);  and 

Whereas,  the  Program,  as  presently 
constituted  and  implemented,  is  subsidized, 
and  the  insurer  (hereinafter  the  "Company") 
under  this  Arrangement  shall  charge  rates 
established  by  the  Federal  Insurance 
Administration:  and 

Whereas,  this  Arrangement  will  subsidize 
all  flood  policy  losses  by  the  Company;  and 

Whereas,  this  financial  Assistance/ 
Subsidy  Arrangement  has  been  developed  to 
involve  individual  Companies  In  the  Program, 
the  initial  step  of  which  is  to  explore  ways  in 
which  any  interested  insurer  may  ht  able  to 
write  flood  insurance  under  its  own  name; 
and 

Whereas,  one  of  the  primary  objectives  of 
the  Program  is  to  provide  coverage  to  the 
maximum  number  of  structures  at  risk  and 
because  the  insurance  industry  has  marketing 
access  through  its  existing  facilities  not 
directly  available  to  the  FIA,  it  has  been 
concluded  that  coverage  will  be  extended  to 
those  who  would  not  otherwise  be  insured 
under  the  Program;  and 

Whereas,  flood  insurance  policies  issued 
subject  to  this  arrangement  shall  be  only  that 
insurance  written  by  the  Company  in  its  own 
name  pursuant  to  the  Act:  and 

Whereas,  over  time,  the  Program  is 
designed  to  increase  industry  participation, 
and,  accordingly,  reduce  or  eliminate 
government  as  the  principal  vehicle  for 
delivering  flood  insurance  to  the  public:  and 

Whereas,  the  direct  beneficiaries  of  this 
arrangement  will  ht  those  Company 
policyholders  and  applicants  for  flood 
insurance  who  otherwise  would  not  be 
covered  against  the  peril  of  flood. 

Now,  therefore,  the  parties  hereto  mutually 
undertake  the  following: 

Article  11— Undertaking  of  the  Company 

A.  In  order  to  be  eligible  for  assistance 
under  this  Arrangement  the  Company  shall 
be  responsible  for 

\0    Policy  Administration,  including: 

1.1  Community  Eligiblity/Rating  Criteria: 

1.2  Policyholder  Eligibility  Determination; 

1.3  Policy  Issuance: 

1.4  Policy  Endorsements; 

1.5  Policy  Cancellations; 

1.6  Policy  Correspondence;  and 

1.7  Payment  of  Agents  Commissions. 
The  receipt,  recording,  control,  deposit  and 

disbursement  of  funds  in  connection  with  all 
the  foregoing,  and  correspondence  relating  to 
the  above. 

2.0    Claims  processing  in  accordance  with 
general  Company  standards. 

The  RA  Claims  Manual  and  Adjuster 
Management  Outline,  and  Adjuster  handbook 
can  be  used  as  guides  by  the  Company,  along 
with  FIA's  WYO  Claims  Questions  and 
Answers,  the  Flood  Insurance  Claims  Office 


(FICO)  Manual  and  other  instructional 
materials. 
3X)    Reports. 

3.1  Monthly  Financial  Reporting  and 
Statistical  Transaction  Reporting  shall  be  in 
accordance  with  the  requirements  of  National 
Flood  Insurance  Program  Statistical  Plan  for 
the  Write-Your-Own  (WYO)  program  and  the 
Financial  Control  Plan  for  business  written 
under  the  WYO  Program.  This  date  shall  be 
validated/edited/audited  in  detail  and  shall 
be  compared  and  balanced  against  Company 
financial  reports. 

3.2  Monthly  financial  reporting  shall  t)e 
prepared  in  accordance  with  the  WYO 
Accounting  Procedures. 

3.3  The  Company  shall  establish  a 
program  of  self  audit  acceptable  to  FLA  or 
comply  with  the  self  audit  program  contained 
in  the  Financial  Control  Plan  for  business 
written  under  the  WYO  Program.  The 
Company  shall  report  the  results  of  this  self- 
audit  to  FIA  annually. 

B.  The  Company  shall  use  the  following 
time  standards  of  performance  as  a  guide: 

1.0  A^lications  Processing — 15  days 
(Note:  If  the  policy  caimot  be  mailed  due  to 
insufficient  or  erroneous  information  or 
insufficient  funds,  a  request  for  correction  or 
added  monies  shall  be  mailed  within  10 
days): 

1.1  Renewal  Processing — 7  days: 

1.2  Endorsement  Processing — 7  days: 

1.3  Cancellation  Processing — 15  days: 

1.4  Correspondence,  Simple  and/or  Status 
Inquiries — 7  days; 

1.5  Correspondence.  Complex  Inquiries — 
20  days; 

{\    Supply.  Materials,  and  Manual 
Requests — 7  days; 

1.7  Claims  Draft  Processing — 7  days  from 
completion  of  file  examination; 

1.8  Claims  Adjustment — 45  days  average 
from  receipt  of  Notice  of  Loss  (or  equivalent) 
through  completion  of  examination. 

1.9  For  the  elements  of  work  enumerated 
above,  the  elapsed  time  shown  is  from  date 
of  receipt  through  date  of  mail  out.  Days 
means  working,  not  calendar  days. 

In  addition  to  the  standards  for  timely 
performance  set  forth  above  all  functions 
performed  by  the  Company  shall  be  in 
accordance  with  the  highest  reasonbly 
attainable  quality  standards  generally 
utilized  in  the  Insurance  and  data  processig 
industries. 

These  standards  are  for  guidance,  and, 
therefore,  there  is  no  remedy  for  failure  tro 
meet  them  under  this  Arrangement. 
Nevertheless,  performance  under  these 
standards  can  be  a  factor  considered  by  FLA 
in  determining  the  continuing  participation  of 
the  Company  in  the  Program. 

C.  The  Company  shall  coordinate  activities 
and  provide  Information  to  FIA  or  its 
designee  on  thodw  occasions  when  a  Flood 
Insurance  Catastrophe  Office  is  established. 

D.  Policy  Issuance. 

1.0    The  flood  insurance  subject  to  this 
Arrangement  shall  be  only  that  insurance 
written  By  the  Company  in  its  own  name 
pursuant  to  the  Act. 

2.0    The  Company  shall  issue  policies 
under  the  regulations  prescribed  by  the  FIA 
Administrator  In  accordance  with  the  Act; 
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3.0    All  such  policies  of  insurance  shall 
comform  to  the  regulations  prescribed  by  the 
Administrator  pursuant  to  the  Act  and  be 
issued  on  ^fbrm  approved  by  the 
Administrator 

4.0    All  policies  shall  be  issued  in 
consideration  of  such  premiums  and  upon 
such  terms  and  conditions  and  in  such  States 
or  areas  or  subdivisions  thereof  as  may  be 
designated  by  FIA  and  only  where  the 
Company  is  licensed  by  State  law  to  engage 
in  the  property  isurance  business: 

5.0    The  FIA  may  require  the  Company  to 
immediately  discontinue  issuing  policies 
subject  to  this  Arrangement  in  the  event 
Congressional  authorization  or  appropriation 
for  the  National  Flood  Insurance  Program  is 
withdrawn. 

E.  The  Company  shall  establish  a  bank 
account,  separate  and  apart  from  all  other 
Company  accounts,  at  a  bank  of  its  choosing 
for  the  collection,  retention  and  disbursement 
of  funds  relating  to  its  obligation  under  this 
Arrangement;  less  the  Company's  expenses 
as  set  forth  in  Article  111,  and  the  operation  of 
Letter  of  Credit  established  pursuant  to 
Article  IV.  (Reference;  Article  FV.  Section  A). 
The  Company  shall  invest  all  funds  held  in 
the  accounts  established  pursuant  hereto, 
which  funds  are  not  necessary  to  meet 
current  expenditures,  in  obligations  of  the 
United  States  Covemment.  Such  income  as  is 
derived  from  these  investments  shall  be 
utilized  to  meet  the  obligations  of  the 
Company  pursuant  to  flood  insurance 
policies  issued  hereunder. 

F.  The  Company  shall  investigate,  adjust, 
settle  and  defend  all  claims  or  losses  arising 
from  policies  issued  under  this  Arrangement. 
Payment  of  Hood  insurance  claims  by  the 
Company  shall  be  binding  upon  the  FIA. 

G.  The  Company  may  market  flood 
insumace  policies  in  any  manner  consistent 
with  its  customary  method  of  operation. 

Afticie  III— loss  Costs,  Expenses.  Expense 
Reimbursecaent,  and  Premium  Refunds 

A.  The  Company  shall  be  liable  for 
operating,  administrative  and  agent 
expenses,  includuig  any  taxes,  dividends, 
commissions  or  any  board,  exchange  or 
bureau  assessments,  or  any  other  expense  of 
whatever  nature  incurred  by  the  Company  in 
the  performance  of  its  obligations  under  this 
Arrangement. 

B.  The  Company  shall  be  entitled  to 
withhold  as  operating  and  administrative 
expenses,  other  than  agents  or  brokers 
commissions,  an  amount  from  the  Company's 
written  premium  on  the  policies  covered  by 
this  Arrangement  in  reimbursement  of  all  of 
the  Company's  operating  and  administrative 
expenses,  except  for  allocated  and 
unallocated  loss  adjustments  expense 
described  in  C.  t>elow,  which  amount  shall 
equal  the  average  of  industry  expense  ratios 
for  "Other  Acq.' "Gen.  Exp. "  and  "Taxes "  as 
published  in  the  latest  available  (as  of  March 
15  of  the  prior  Arrangement  year)  "Best's 
Aggregates  and  Averages  Property  Casualty. 
Industry  Underwriting — by  Lines  (1982)  for 
Fire.  Allied  Lines.  Farmowners  Multiple  Peril. 
Homeowners  Multiple  Peril,  and  Commercial 
Multiple  Peril  combined  (weighted  average 
using  \  eminms  earned  as  weights) 
calculated  and  promulgated  by  the  Federal 


Insurance  Administrator  Premium  income 
net  of  reimbursement  (net  premium  income) 
shall  be  deposited  in  a  special  account  for  the 
payment  of  losses  and  loss  adjustment 
expenses  (see  Article  II  (EJ). 

The  Company  shall  be  entitled  to  withhold 
15.0%  of  the  Company's  written  premium  on 
the  policies  covered  by  this  Arrangement  as 
the  commission  allowance  to  meet 
commissions  and/or  salaries  of  their 
insurance  agents,  brokers,  or  otiier  entities 
producing  qualified  flood  insurance 
applications  and  other  marketing  expense. 

With  the  a^eemenl  of  the  Federal 
Insurance  Administrator,  the  Company  may 
pay  3%  of  the  company^s  written  premium  on 
the  policies  covered  by  ^his  Arrangement  for 
the  right  to  obtain  a  reimbursement  of  state 
or  municipal  tax  paid  on  the  policies  covered 
by  this  Arrangement. 

C.  Loss  Adjustment  Expenses  shall  be 
reimbursed  as  follows: 

1.  Unallocated  loss  adjustment  shall  be  an 
expense  reimbursement  of  3.3%  of  the 
incurred  loss  (except  that  it  does  not  include 
"incurred  but  not  reported"). 

2.  Allocated  his*  adjustment  expense  shall 
be  reimbursed  to  the  Company  pursuant  to 
Exhibit  A  entitled  "Fee  Schedule." 

3.  Special  allocated  loss  expenses  shall  be 
reimbursed  t<^the  Company  for  only  those 
expenses  the  Company  has  obtained  prior 
approval  of  the  Federal  Insurance 
Administrator  to  incur. 

D.  Loss  payments  under  policies  of  flood 
insurance  shall  be  made  by  the  Company  and 
may  include  payments  as  a  result  of  awards 
or  judgments  for  punitive  damages  arising 
under  the  scope  of  this  Arrangement  and 
policies  of  flood  insurance  issued  pursuant  to 
this  Arrangement  provided  that  prompt 
notice  of  any  claim  for  punitive  damages  is 
received  by  the  Assistant  Administrator  of 
HA's  Office  of  Insurance  Policy  Analysis  and  | 
Technical  Service,  along  with  a  copy  of  any 
material  pertinent  to  the  claim  for  punitive 
damages. 

E.  Premium  refunds  to  applicants  and 
policyholders  required  pursuant  to  rules 
contained  in  the  NFIP  "Flood  Insurance 
Manual "  shall  be  made  by  the  Company. 

Artjcle  IV— Undertakings  of  the  Covernmel\ 

A.  A  Treasury  Financial  Communication 
System  Letter(s)  of  Credit  shall  be 
established  by  the  Federal  Emergency 
Management  Agency  (FEMA)  against  which 
the  Company  may  withdraw  funds  daily,  if 
needed,  pursuant  to  prescribed  Federal 
Reserve  Letter  of  Credit  procedures  as 
implemented  by  FEMA.  The  amounts  of  the 
authorizations  will  be  increased  m»  necessary 
to  meet  the  obligations  of  the  Company  under 
Article  III(C),  (D),  and  (E).  Request  for  funds 
shall  be  only  when  net  premium  income  and 
income  derived  from  investments  and 
disinvestments  have  been  depleted.  The 
timing  and  amount  of  cash  advances  shall  l>e 
as  close  as  is  adh^nistratively  feasible  to  the 
actual  disbursemehu  by  the  recipient 
organization  for  allocable  Letter  of  Credit 
costs. 

Request  for  payment  on  Letters  of  Credit 
shall  not  ordinarily  be  drawn  more  frequently 
than  daily  nor  in  amounts  less  than  SS.OOa 
and  in  no  case  more  than  $5,000,000  unless  so 


staled  on  the  Letter  of  Credit.  This  Letter  of 
Credit  may  be  drawn  against  the  Company 
for  any  of  the  following  reasons: 

1.  Payment  of  claim  described  in  Article  IH, 
Section  D:  and 

2.  Refunds  to  applicants  and  policyholders 
for  insurance  premium  overpayment,  or  if  the 
application  for  insurance  is  rejected  or  when 
cancellation  or  endorsement  of  a  policy 
results  in  a  premium  refund  as  described  in 
Article  III.  Section  E:  and 

3.  Allocated  and  unallocated  Loss 
Adjustment  Expenses  aa  described  in  Article 
lU.  Section  C. 

B.  The  FIA  shall  provide  technical 
assistance  to  the  Company  as  follows: 

1.  FlA's  policy  and  history  concerning 
underwriting  and  claims  handling. 

2.  A  mechanism  to  assist  in  clarification  of 
coverage  and  claims  questions. 

3.  Other  assistance  as  needrd 

Article  V — Commencement  and  Termination 

A.  Upon  signature  of  authorized  officials 
for  both  the  Company  anil  FIA.  this 
Arrangement  shall  be  effective  for  the  period 

_  October  1  through  September  30.  FIA  shall 
provide  financial  assistance  only  for  policy 
applications  and  endorsements  accepted  by. 
the  Company  during  this  period  pursuant  to 
the  Program's  effective  date,  underwriting 
and  eligibility  rules. 

B.  By  )une  1,  of  each  year,  the  FIA  shall 
pgblish  in  the  Federal  Register  and  make 
available  to  the  Company  the  terms  for  the 
re-subscription  of  this  Financial  Assistance/ 
Subsidy  Arrangement.  In  the  event  the 
Company  chooses  not  to  re-subscribe,  it  shall 
notify  the  FIA  to  that  effect  by  the  following 
julyl. 

C.  In  the  event  the  Company  elects  not  to 
participate  in  the  Program  in  any  subsequent 
fiscal  year,  or  the  FIA  chooses  not  to  renew 
the  Company's  participation,  the  FIA.  at  its 
option,  may  (i)  require  the  continued 
performance  ef  this  entire  Arrangement  for 
onfijl)  year  following  the  effective  expiration 

fate  only  for  those  policies  issued  during  the 
original  term  of  this  Arrangement,  or  any 
renewal  thereof,  or  (ii)  require  the  transfer  to  - 
RA  of; 

1.  All  data  received,  produced,  and 
maintained  through  the  life  of  the  Company's 
participation  in  the  Program;  and 

2.  A  plan  for  the  orderly  transfer  to  FIA  of 
any  continuing  responsibilities  in 
administering  the  policies  issued  by  the 
Company  under  the  Program  including 
provisions  for  coordination  assistance:  and 

3.  All  claims  and  policy  files,  including 
those  pertaining  to  receipts  and 
disbursements  which  have  occurred  during 
the  life  of  each  policy.  In  the  event  of  a 
transfer  of  the  services  provided,  the 
Company  shall  provide  the  FIA  with  with  a 
report  showing,  on  a  policy  basis,  any 
amounts  due  from  or  payable  to  insureds, 
agents,  brokers,  and  others  as  of  the 
transition  date. 

D.  Financial  assistance  under  this 
Arrangement  may  be  cancelled  by  FIA  in  its 
entirely  upon  30  days  written  notice  to  the 
Company  by  certified  mail  stating  one  of  the 
following  reasons  for  such  cancellation:  (1) 
Fraud  or  misrepresentation  by  the  Company 


") 


subsequent  to  the  inception  of  the  contract,  or 
(2)  nonpayment  to  FIA  of  any  amount  due 
FIA.  Under  these  very  specific  conditions, 
FIA  may  require  the  transfer  of  data  as 
shown  in  Section  C.  above.  If  transfer  is 
required,  the  unearned  expensel  retained  by 
the  Company  shall  be  remitted  to  the  HA. 

E.  In  the  event  the  Act  is  amended, 
repealed,  expires  or  FLA  is  otherwise  without 
authority  to  continue  the  Program,  financial 
assistance  under  this  Arrangement  may  be 
cancelled  for  any  new  or  renewal  business, 
but  the  Arrangement  shall  continue  for 
policies  In  force  which  shall  be  allowed  to 
run  their  term  under  the  Arrangement, 

F.  In  the  event  that  the  Company  is  unable 
to.  or  otherwise  fails  to.  carry  out  its 
obligations  under  this  Arrangement  by 
reason  of  any  order  or  directive  duly  issued 
by  the  Department  of  Insurance  of  any 
)uris(hction  to  which  the  Company  is  subject, 
the  Company  agrees  to  transfer,  and  the 
Government  will  accept,  any  and  all  Write- 
Your-Own  policies  issued  by  the  Company 
and  in  force  as  of  the  date  of  such  inability  or 
failure  to  perform.  In  such  event  the 
Government  will  assume  all  obligations  and 
liabilities  owed  to  policyholders  under  such 
policies  arising  befogs  and  after  the  date  of 
transfer  and  the  Company  will  immediately 
transfer  to  the  Government  all  funds  in  its 
possession  with  respect  to  all  such  policies 
transferred  and  the  unearned  portion  of  the 
Company  expenses  for  operating, 
adminisU-ative  and  loss  adjustment  on  all 
such  policies. 

Article  VI — Information  and  Annual 
Statements 

The  Company  shall  furnish  to  FIA  such 
summaries  and  analyses  of  information  in  its 
records  as  may  be  necessary  to  carry  out  the 
purposes  of  the  National  Flood  Insurance  Act 
of  1963,  as  amended,  in  such  form  as  FIA  in 
cooperation  with  the  Company,  shall 
prescribe.  The  Company  shall  t>e  a  property/ 
casualty  insurer  domiciled  in  a  State  or 
territory  of  the  United  States.  Upon  request, 
the  Company  shall  file  with  FIA  a  true  and 
correct  copy  of  the  Company's  Fire  and 
Casualty  Annual  Statement,  and  Insurance' 
Expense  Exhibit  or  amendments  thereof,  as 
filed  with  the  State  Insurance  Authority  of 
the  Company's  domiciliary  State. 

Article  Vll-^ash  Management  and 
Accounting 

A.  FEMA  shall  make  available  to  the 
Company  during  the  entire  term  of  this 
Arrangement  and  any  continuation  period 
required  by  FIA  pursuant  to  Article  V(C.)  the 
Letter  of  Credit  provided  for  in  Article  IV 
drawn  on  a  repository  bank  within  the 
Federal  Reserve  System  upon  which  the 
Company  may  draw  for  reimbursement  of  its 
expenses  as  set  forth  in  Article  IV  which 
exceed  net  written  premiums  and  interest 
income  collected  by  the  Company  from  the 
effective  date  of  this  Arrangement  or 
continuation  period  to  the  dale  of  the  draw. 

B.  At  the  end  of  each  fiscal  year,  the 
Company  shall  remit  to  FIA  any  funds  in 
excess  of  those  required  to  meet  expenses  for 
loss  and  loss  adjustment.  Such  liabilities 
shall  be  defined  as  liabilities  established  for 
case  reserves  and  reserves  established  for 
losses  incurred  but  not  reported,  plus  S5.000. 


C.  In  the  event  the  Company  elects  not  to 
participate  in  the  Program  In  any  subsequent^ 
fiscal  year,  the  Company  and  FIA  shall  make 
a  provisional  statement  of  all  amounts  due  or 
owing  within  three  months  of  the  termination 
of  this  Arrangement.  This  settlement  shall 
include  net  premiums  collected,  fund»  drawn 
on  the  Letter  of  Credit,  and  reserves  for 
outstanding  claims.  The  Company  and  FIA 
agree  to  make  a  final  settlement  of  accounts 
for  all  obligations  arising  from  this 
Arrangement  %vithin  18  months  of  its 
expiration  or  termination,  except  for 
contingent  liabilities  which  shall  be  listed  by 
^\the  Company.  At  the  time  of  final  settlement, 
(he  balance,  if  any.  due  FIA  or  the  Company 
shall  be  remitted  by  the  other  immediately 
and  the  operating  year  under  this 
Arrangement  closed. 

Article  VIII — Arbitration 

A.  If  any  misunderstanding  or  dispute 
arises  between  the  Company  and  FIA  with 
reference  to  any  fiscal  issue  under  any 
provisions  of  this  Arrangement  or  with 
respect  to  FlA's  non-renewal  of  the 
Company's  participation,  other  than  as  to 
legal  liability  under  or  interpretation  of  the 
standard  flood  insurance  pohcy,  such 
misunderstanding  or  dispute  may  be 
submitted  to  arbitration  for  a  determination 
which  shall  be  binding  upon  approval  by  FIA. 
The  Company  and  FIA  may  agree  on  and 
'  appoint  an  arbitrator  who  shall  investigate 
the  subject  of  the  misunderstanding  or 
dispute  and  make  a  determinatioa  If  the 
Company  and  FIA  cannot  agree  on  the 
appointment  of  an  arbitrator,  then  two 
arbitrators  shall  be  appointed,  one  to  be 
chosen  by  the  Company  and  one  by  FLA 

The  two  arbitrators  so  chosen,  if  they  are 
unable  to  reach  an  agreement  shall  select  a 
third  arbitrator  who  shall  act  as  umpire,  and 
such  umpire's  determination  shall  become 
final  only  upon  approval  by  FLA 

The  Company  and  FIA  shall  bear  in  equal 
shares  all  expenses  of  the  arbitration. 
Findings,  proposed  awards,  and 
determinations  resulting  from  arbitration 
proceedings  carried  out  under  this  section 
shall,  upon  objection  by  FIA  or  the  Company, 
be  inadmissible  as  evidence  in  any 
subsequent  proceedings  in  any  court  of 
competent  jurisdiction. 

This  Article  shall  indefinitely  succeed  the 
term  of  this  Arrangement. 

Article  IX^Errors  and  Omissions 

The  parties  shall  not  be  liable  to  each  other 
for  damages  caused  by  ordinary  negligence 
arising  out  of  any  transaction  or  other 
performance  under  this  Arrangement,  nor  for 
any  inadvertent  delay,  error,  or  omission 
made  in  connection  with  any  transaction 
under  this  Arrangement,  provided  that  such 
delay,  error,  or  omission  is  rectified  by  the 
responsible  party  as  soon  as  possible  after 
discovery. 

-4rt/c/e  X— Officials  Not  To  Benefit 

No  Member  or  Delegate  to  Congress,  or 
Resident  Commissioner,  shall  be  admitted  to 
any  share  or  part  of  this  Arrangement,  or  to 
any  benefit  that  may  arise  therefrom;  but  this 
provision  shall  not  be  construed  to  extend  to 
this  Arrangement  if  made  with  a  corporation 
for  its  general  benefit 


Article  XI— Offset 

At  the  settlement  of  accounts  the  Company 
and  the  HA  shall  have,  and  may  exercise,  the 
right  to  offset  any  balance  or  balances, 
whether  on  account  of  premiums, 
commissions,  losses,  loss  adjustment 
expenses,  salvage,  or  otherwise  due  one 
party  to  the  other,  its  successors  or  assigns, 
hereunder  or  under  any  "other  Arrangements 
heretofore  or  hereafter  entered  into  t)etween 
the  Company  and  the  FIA  This  right  of  offset 
shall  not  be  affected  or  diminished  because 
of  insolvency  of  the  Company. 

All  debts  of  credits  of  the  same  class, 
whether  liquidated  or  unliquidated,  in  favor 
of  or  against  either  party  to  this  Arrangement 
on  the  date  of  entry  or  any  order  of 
conservation,  receivership,  or  liquidation 
shall  be  deemed  to  be  mutual  debts  and 
credits  and  shall  be  offset  with  the  balance 
only  tq  be  allowed  or  paid.  No  offset  shall  be 
allowed  where  a  conservator,  receiver,  or 
liquidator  has  been  appointed  and  where  an 
obligation  was  purchased  by  or  transferred  to 
a  party  hereunder  to  be  used  as  an  offset 
Although  a  claim  on  the  part  of  either  party 
against  the  other  may  be  unliquidated  or 
undetermined  in  amount  on  the  date  of  the 
entry  of  the  order,  such  claim  will  be 
re(|arded  as  being  in  existence  as  of  the  date 
of  such  order  and  any  credits  or  claims  of  the 
same  class  tlien  in  existence  and  held  by  the 
other  party  may  be  offset  against  it 

Article  XII— Equal  Opportunity 

The  Company  shall  not  discriminate 
agaihst  any  applicant  for  insurance  because 
of  race,  color,  religion,  sex.  age.  handicap, 
marital  status,  or  national  origip. 

Article  XIII— Restriction  on  Other  Flood 
Insurance 

As  a  condition  of  entering  into  this 
Arrangement  the  Compnay  agrees  that  in  any 
area  in  which  FEMA  authorize*  the  purchase 
of  flood  insurance  pursuant  to  the  Program, 
all  fiood  insurance  offered  and  sold  by  the 
Company  to  persons  eligible  to  buy  pursuant 
to  the  Progi-am  for  coverages  available  under 
the  Program  shall  be  written  pursuant  to  this 
Arrangement. 

However,  this  restriction  applies  solely  to 
policies  providing  only  flood  insurance.  It 
does  not  apply  to  policies  provided  by  the 
Company  during  the  term  of  this 
Arrangement,  of  which  flood  is  one  of  tha 
several  perils  covered,  or  where  the  flood 
insurance  coverage  amount  is  over  and  above 
the  limUs  of  liabiHty  available  to  the  insured 
under  the  Program. 

Article  XIV— Access  to  Books  and  Records 

,FLA  and  the  Comptroller  General  of  the 
United  States,  or  their  duly  authorized 
representatives,  shall  have  access  for  the 
purpose  of  investigation,  audit  and 
examination  of  any  books,  documents,  papers 
and  records  of  the  Company  that  are 
pertinent  to  this  Arrangement.  The  Compnay 
shall  keep  records  which  fully  disclose  all 
matters  pertinent  to  this  Arrangement, 
including  premiums  and  claims  paid  or 
payable  under  policies  issued  pursuant  to  this 
Arrangement.  Records  relating  to  premiums 
shall  be  retained  and  available  for  three  (3) 
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and  in  no  case  more  than  $5,000,000  unless  so 


company  oy  ceniiied  mail  stating  one  ot  the 
following  reasons  for  such  cancellation:  (1) 
Fraud  or  misrepresentation  by  the  Company 


case  reserves  and  reserves  established  for 
losses  incurred  but  not  reported,  plus  $5,000. 


this  Arrangement  if  made  with  a  corporation 
for  its  general  beneHt 


Arrangement.  Records  relating  to  premiums 
shall  be  retained  and  available  for  three  (3) 
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years  after  final  settlement  of  accounts,  and 
to  financial  assistance,  three  (3)  years  after 
fmal  adjustment  of  such  claims.  FIA  shall 
have  access  to  policyholder  and  claim 
records  at  all  times  for  purposes  of  the 
review,  defense,  examination,  adjustment,  or 
investigation  of  any  claim,  under  a  flood 
insurance  policy  subject  to  this  Arrangement 

Article  XV — Compliance  With  Act  and 
Regulations 

This  Arrangement  and  all  policies  of 
insurance  issued  pursuant  thereto  shall  be 
subject  to  the  provisions  of  the  Act  and 
Regulations  issued  pursuant  thereto  and  all 
Regulations  affecting  the  work  that  are  issued 
pursuant  to  the  Act  daring  the  term  hereof. 

Article  XVI — Relationship  Between  the 
Parties  (Federal  Government  and  Company) 
and  the  Insured 

Inasmuch  as  the  Federal  Government  is  a 
guarantor  hereunder,  the  primary  relationship 
between  the  Company  and  the  Federal 
Government  is  one  of  a  fiduciary  nature,  i.e.. 
to  assure  that  any  taxpayer  funds  are 
accounted  for  and  appropriately  expended. 

The  Company  is  nq{  the  agent  of  the  % 

Federal  Government.  The  Company  is  solely 
responsible  for  its  obligations  to  its  insured 
untjer  any  flood  policy  issued  pursuant 
hereto. 

In  witness  whereof,  the  parties  hereto  luve 

accepted  this  Arrangement  on  this d^'  ' 

of —.1984. 

Company 

The  United  Stales  of  America 

Federal  Emergency  Management  Agency, 
by 
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by    

(Title) 
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Allocated  fee  schedule  entry  value  is  the 
covered  loss  under  the  policy  based  on  the 
standard  deductibles  ($500  and  $50)  and 
limited  to  the  amounts  of  insurance 
purchased. 

Appendix  E — National  Flood  insurance 
Prc^gram 

A  Plan  To  Maintain  Financial  Control  for 
Business  Written  Under  the  Write-Your-Own 
Program 

Under  the  Write- Your-Own  (WYO) 
Program,  the  Federal  Insurance 
Administrator  (Administrator)  may  enter  into 
arrangements  with  individual  private  sector 
insurance  companies  that  are  licensed  to 
engage  in  the  business  of  property  insurance, 
whereby  these  companies  may  offer  flood 
insurance  coverage  to  eligible  property 
owners  utilizing  their  customary  business 
practices.  To  facilitate  the  marketing  of  flood 
insurance  coverage,  the  Federal  Government 
will  bfc  a  guarantor  of  flood  insurance 
coverage  JFor  WYO  Company  policies  issued 
under  the  WYO  Arrangement.  To  ensure  that 
any  taxpayer  funds  are  accounted  for  and 
appropriatefy  expended,  the  Federal 
ln«urance  Administration  (FIA)  and  WYO 
Companies  will  implement  this  Financial 
Control  Plan.  Any  departures  from  the 
reqiiirements  of  this  Plan  must  be  approved 
by  the  Administrator.  The  authority  for  the 
WYO  Program  is  contained  in  44  CFR  Parts 
61  and  62,  \\  61.13  and  62.63.  The  WYO 
Financial  Assistance/Subsidy  Arrangement 
(Arrangement)  is  hereby  made  a  part  of  this 
Plan,  and  a  copy  is  contained  in  Part  8  of  this 
Plan. 

WYO  Companies  are  subject  to  audit 
examination,  and  regulatory  controls  of  the 
various  states.  Additionally,  insurance 
company  operating  departments  are 
customarily  subject  to  examinations  and 
audits  performed  by  Company  internal  audit 
(and/or  quality  control)  departments  and 
independent  CPA  Tirms.  It  is  intended  that 
this  Plan  utilize  to  the  extent  possible,  the 
findings  of  these  examinations  and  audits  as 
they  pertain  to  business  written  under  the 
WYO  Program  (Parts  6  and  7). 

The  WYO  Financial  Control  Plan  contains 
several  checks  and  balances  which  can,  if 
properly  implemented  by  the  WYO  Company, 
signiflcantly  reduce  the  need  for  extensive 
on-site  reviews  of  Company  files  by  the  FIA 
staff  or  their  designer.  Furthermore,  we 
believe  that  this  process  is  consistent  with 
customary  reinsurance  practices  and  avoids 
duplication  of  examinations  performed  under 
the  auspices  of  individual  State  Insurance 
Departments.  NAIC  Zone  examinations,  and 
independent  CPA  firms. 

The  WYO  Financial  Control  Plan  requires 
the  WYO  Company  to  meet  the  minimum 
requirements  established  by  the  Standards 
Committee.  The  Standards  Committee 
consists  of  two  (2)  members  from  FIA.  one  (1) 


member  from  either  the  Federal  Emergency 
Management  Agency's  (FEMA's)  Office  of  the 
In.ipector  General  or  Office  of  the 
Comptroller,  and  one  (1)  member  from  each 
of  three  (3)  designated  WYO  Companies, 
pools  or  other  entities. 

The  WYO  Financial  Control  Plan  must 
require  the  WYO  Company  to: 

1.  Conduct  self-audit  programs  to  meet  the 
minimum  requirements  established  by  the 
Standards  Committee  and  the  AICPA 
Insurance  Industry  Audit  Guide. 

2.  Submit  an  annual  report  of  the  WYO 
Company  self-audit  activities  to  the 
Standards  Committee. 

3.  Participate  in  an  evaluation  of  the  WYO 
Company  self-audit  plan  on  at  least  a 
triennial  basis.  The  evaluation  will  be 
conducted  by  the  FIA  Examination  Division 
and  the  WYO  Company's  internal  audit 
manager.  A  repori  of  the  evaluation  will  be 
filed  with  the  Standards  Committee  and  the 
Administrator. 

4.  Participate  in  a  WYO  Company/FIA 
Operation  Review.  The  FIA  Claims  Director 
or  designee  and  the  FIA  Underwriting 
Director  or  designee  Will  conduct  a  review  of 
the  WYO  Company's  flood  insurance 
activities  at  least  once  every  three  (3)  years. 
These  reviews,  like  the  internal  audit 
evaluation,  will  be  conducted  at  the  offices  uf 
the  WYO  Company.  As  a  pari  of  these 
reviews,  actual  files  (up  to  fifty  |50|)  will  be 
reconciled  with  a  listing  of  transactions 
submitted  by  the  Company  under  the  WYO 
Statistical  Plan.  A  report  of  the  Operation 
Review  will  be  filed  with  the  Standards 
Committee  (Parts  3  and  4). 

5.  Meet  the  recording  and  reporting 
requirements  of  the  WYO  Statistical  Plan. 
Transactions  reported  to  the  National  Flood 
Insurance  Program's  (NFIFs)  Servicing 
Facility  by  the  WYO  Company  under  the 
WYO  Statistical  Plan  will  be  analyzed  by  the 
Servicing  Facility  and  a  monthly  report  will 
be  submitted  to  the  WYO  Company  and  the 
FIA.  The  analysis  will  cover  the  timeliness  of 
the  WYO  Company's  submissions,  the 
disposition  of  transactions  which  do  not  pass 
systems  edits,  and  the  reconciliation  of  the 
total  generated  from  transaction  reports  with 
those  submitted  on  the  WYO  Company's 
reports  (Part  2). 

6.  Cooperate  with  FEMA's  Office  of  the 
Comptroller  on  Letter  of  Credit  matters. 

7.  Cooperate  with  RA's  Claims  Director  or 
designee  in  the  implementation  of  a  claims 
reinspection  program  (Part  5). 

8.  Cooperate  with  FlA's  Underwriting 
Director  or  designee  in  the  verification  of  risk 
rating  information. 

9.  Cooperate  with  FEMA's  Office  of  the 
Inspector  General  on  matters  pertaining  to 
fraud. 

The  Standards  Committee  will  review  and 
make  a  recommendation  to  the  Administrator 
concerning  any  adverse  action  arising  from 
the  implementation  of  the  Financial  Control 
Plan.  Adverse  actions  include,  but  are  not 
limited  to: 

1.  FLA  Examination. Division's 
recommendation  to  perform  extensive  on-sitp 
audits  of  WYO  Company  files.  On-site  audits 
will  be  conducted  by  third-pfarty.  independent 
firms  as  selected  by  FEMA. 


2.  FIA  Examination  Divtskm's 

recommendation  to  not  renew  a  particular 
Company's  WYO  arrangement. 

3.  Complaints  by  the  WYO  Company  of 
unprofessional  and/or  uncooperative  actions 
of  FIA  staff  and/or  the  NFIP  Servicing 
Facility. 

This  Plan  includes  the  following  guidelines: 
Part  1— Model  Self-Audit  Program's  Minimum 

Standards 
Part  2 — Statistical  Plan  Reconciliation 

Procedures 
Part  3— Underwriting  Operation  Review 

Procedures 
Part  4 — Claims  Operation  Review  Procedures 
Part  5— Claims  Reinspection  Program 
Part  6 — Financial  Audits  and  State  Insurance 

Department  Examinations 
Part  7 — Reports  Certifications 
Part  8 — WYO  Financial  Assistance/Subsidy 

Arrangement  (Incorporated  by 

Reference) 
Part  9 — Statistical  Plan  (Incorporated  by 

Reference) 

Part  1— Model  Self-Audit  Program's 
MinimuB  Standards 

Self -Audit  Program  Objectives 

The  objectives  are  to  establish  minimum 
requirements  by  which  all  WYO  Companies 
will  conduct  annual  self-audits  in  the  areas  of 
underwriting,  clainu.  financial  control  and 
statistical  reporting.  These  requirements  are    ■ 
consistent  with  guidelines  established  by  the 
Standards  Committee  and  the  AICPA 
Insurance  Industry  Audit  Guide. 

These  self-audits  should: 

1.  Evaluate  individual  risk  underwriting 
and  claims  handling  based  on  the 
underwriting  and  claims  examination 
process. 

2  Ensure  that  standard  underwriting  and 
claims  programs,  systems  and  procedures  are 
being  utilized  in  an  effective  and  proper 
manner. 

3.  Ensure  that  all  financial  and  statistical 
reporting  is  reconcilable  and  conforms  with 
established  government  procedures. 

4.  Review  the  quality  of  service  and 
identify  reasons  for  problems  where 
applicable. 

5.  Provide  recommendations  to  correct 
deficiencies  and  follow  progress  until 
deficiencies  have  been  corrected. 

6.  Departures  from  these  minimum 
standards  require  the  written  approval  of  the 
Federal  Insurance  Administrator. 

Types  of  Samples  '    ■-  ' 

The  use  of  any  of  the  following  samples  is 
suitable  in  meeting  the  minimum  standards  of 
this  self-audit  program: 

1.  judgment  Sample — a  sample  based  upon 
the  judgment  of  the  auditor. 

2.  Block  Sample — a  sample  selected  op  the 
basis  of  consecutive  time,  with  100%    .  ^'  j«  •  t„ 
verification  of  all  items  in  the  "block".  "' 

3.  Random  Sample — a  sample  based  on  the 
toncept  that  each  item  in  the  population  has 
an  equal  change  of  being  in  the  sample. 

4.  Stratified  random  sample — a  sample     .. 
^^Ineed  on  a  specific  portion  of  the  population 

(i.e..  A  Zones,  structures  with  basements. 
etc.)  and  random  within  that  portion. 

The  sample  size  is  adequate  if  it  contains  a 
sufficient  number  of  items  to  show  the  same 


results  as  would  be  found  in  another  sample 
of  the  same  size  from  the  same  popAhtion. 
The  sample  should  be  a  systematic 
representation  of  files  selected  based  on  a 
profile  amount  of  premium  represented  in 
policy  size  groups.  By  using  this  method,  a 
more  meaningful  file  review  could  be  made 
approaching  90%  accuracy.  The  following 
sample  sizes  are  suggested  with  the  random 
sample  or  stratified  random  sample: 


Population  am 

Swn- 
tea 

0-99 

♦ 

'  27 

100-149    

36 

150-249  

' 



40 

250-399  

45 

400-599    

48 

600- 1 499  

SO 

1500-3490.... 
3500-up _ 

—■—"—— — .-"-"-V 

52 
54 

Any  other  reviews  which  are  conducted 
such  as  special  ratings,  large  losses, 
repetitive  losses  should  be  sj>ecified  and 
labeled  as  "special  reviews". 

Underwriting  Audit  Outline 

1  Review  of  the  Underwriting 
Department's  responsibilities,  authorities  and 
composition. 

2.  Personal  interviews  with  management 
and  key  clerical  personnel  to  determine 
current  processing  activities,  planned 
changes  and  problems. 

3.  Administrative  review  to  verify         '  ■* 
compliance  with  company  procedures. 

4.  Thorough  examination  of  a  random 
sample  of  underwiting  files  to  measure  the 
quality  of  work.  At  a  minium,  files  should  be 
reviewed  to  verify  the  following: 

Application  Processing 

a.  Policies  ara  issued  for  eligible  risks. 

b  Rates  are  correct  and  consistent  with  the 
amount  of  insurance  requested  on  the 
application. 

c.  Waiting  period  for  new  business  is 
consistent  with  government  regulations. 

d.  Elevation  certification  or  difference  is 
correctly  shown  on  application. 

e.  The  coverage  does  not  include  more  than 
one  principal  building  and/or  its  contents  per 
policy. 

f.  No  binder  is  effective  unless  issued  with 
the  authorization  of  FIA 

g.  The  FIRM  zone  shown  on  the  application 
is  applicable  to  the  community  in  which  the 
property  is  located. 

h.  Community  shown  on  application  is 
eligible  to  purchase  insurance  under  the 
NFIP. 

i.  Information  on  type  of  building,  etc.  is 
fully  completed. . 

j.  Applicable  deductibles  are  recorded. 

k.  A  new.  fully  completed  application  or  a 
photocopy  of  the  most  recent  application 
with  appropriate  updates  to  reflect  current 
information  is  on  file  for  each  risk,  including 
those  formerly  written  by  the  NFIP  Ser\icing 
Facility. 

I.  if  any  files  to  be  audited  are  unavailable 
determine  the  reason  for  their  absence. 
Endorsement  {Processing 

a.  Complete  tasks  above  as  applicable. 


b.  Review  requests  for  additional  coverage 
to  ensure  that  they  are  subject  lo  the  waiting 
period  rale. 

c.  Review  controls  established  to  ensure 
that  no  risk  is  insured  under  endorsement 
provisions  that  is  not  acceptable  as  a  new 
business  risk  (i.e..  a  property  located  in  a 
suspended  community). 

Cancellation  Processing 

Verify  controls  to  ensure  that  one  of  the 
necessary  reasons  for  gpncellatton  exists  and 
that  the  transaction  iswlbompanied  by 
proper  documentation. 

Renewal  Prbcessing         «.  •    . 

Determine  controls  to  ensure  that  all 
necessary  information  needed  to  complete 
the  transaction  is  provided.  '  ^ 

Expired  Policies 

Determine  controls  to  ensure  that  each  step 
is  carried  out  at  the  proper  time. 

Claims  Audit  Outline 

1.  Review  of  the  Claims  Department's 
responsibilities,  authorities  and  composition. 

2.  Personal  interviews  with  management 
and  key  clerical  personnel  to  determine 
current  processing  activities,  planned 
changes  and  problems. 

3.  Administrative  review  to  verify 
compliance  with  company  procedures. 

4.  Through  examination  of  a  random 
sample  of  claims  files  to  measure  the  quality 
of  work.  At  a  minimum,  the  files  should  be   ^ 
reviewed  to  verify  the  following: 

a.  Verify  controls  to  ensure  that  a  file  is  set 
up  for  each  Notice  of  Loss  received. 

b.  Review  adjuster  reports  to  determine 
whether  they  contain  adequate  evidence  to 
substantiate  the  payment  or  denial  of  claims, 
including  amount  of  losses  claimed,  any 
salvage  proceeds,  depreciation  and  potential 
subrogation. 

c.  Ascertain  that  building  and  contents 
allocations  are  correct. 

d.  Determine  whether  file  contains 
evidence  identifying  subr^ation  possibilities. 

e.  Verify  that  partial  payments  were 
properly  considered  in  processing  the  final 
draft  or  check. 

f.  Verify  that  loss  payees  are  listed 
correctly  (consider  insured  and  mortgagee). 

g.  Verify  that  the  total  amount  of  the  drafts 
or  checks  is  within  the  policy  limits. 

h.  Ascertain  the  relevance  and  validity  of 
the  criteria  used  by  the  carrier  to  judge 
-  effectiveness  of  its  daim  servicing  operation, 
i.  Confirm  that  when  information  is 
received  from  an  independent  adjuster,  the 
examiner  either  acts  promptly  to  give  proper 
feedback  with  instructions  or  takes  action  to 
pay  or  deny  the  loss. 

j.  Determine  whether  the  Claims 
Department  is  using  an  "impression  of  risk- 
program  in  reporting  misrated  policies,  etc 
Z"^^-  Where  attempts  at  fraud  occur,  verify 
(     that  these  instances  are  being  reported  to 
^ftA's  Assistant  Administrator  for  Insurance 
Policy  Analysis  and  Technical  Services  for 
r^rral  to  FEMA's  Inspector  General. 

H  if  any  files  to  be  audited  are  unavailable, 
determine  the  reason  for  their  absence. 
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Committee.  The  standards  Committee 
consists  of  two  (2)  members  from  FIA,  one  (1) 


will  be  conducted  by  third-party,  independent 
Tirms  as  selected  by  FEMA. 


The  sample  size  is  adequate  n  it  contains  a 
sufficient  number  of  items  to  show  the  same 
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StaUsticaJ  Plan  Audit  Outline 

1.  Review  of  th«  Accounting  and 
Statistical/Data  Processing  Dep>artmenta' 
responsibilities,  authorities  and  composition. 

2.  Personal  interviews  with  management 
and  key  clerical  personnel  to  determine 
current  processing  activities,  planned 
changes  and  problems. 

3.  Administrative  review  to  verify 
compliance  with  company  procedures. 

4.  Review  general  controls  in  data 
processing  system  lo  determine  whether  (1) 
the  controls  have  been  designed  according  to 
management  direction  and  known 
requirements  of  the  Arrangement.  (2)  the 
controls  are  operating  effectively  to  provide 
reliability  of  and  security  over  the  data  being 
processed.  (3)  the  reporting  is  made  timely 
and  (4)  error  resubmissions  received 
appropriate  priorities. 

Financial  Audit  Outline 

1.  Review  of  the  Accounting  Department's 
responsibilities,  authorities  and  composition. 

2.  Personal  interviews  with  management 
and  key  clerical  personnel  to  determine 
current  processing  activities,  planned 
changes  and  problems. 

3.  Administrative  review  to  verify 
compliance  with  company  procedures. 

4.  The  reviewer  shall  test  the  transactions 
and  operations  of  the  WYO  Company  to 
determine  whether  the  program  is  in 
conformity  with  compliance  requirements 
that  have  a  material  effect  upon  the  NFIP 
financial  position.  Specifically,  the  auditor 
shall  establish  whether  the  carrier  has 
incurred  any  unrecorded  liabilities — 
contingent  or  actual — through  failure  to 
comply  with,  or  through  violation  of, 
pertinent  laws  and  regulations. 

5.  The  reviewer  shall  determine  whether 
the  carrier  is:  (1)  Maintaining  an  effective 
control  on  revenues,  expenditures,  assets  and 
liabilities:  (2)  properly  accounting  for 
resources,  liabilities  and  operations;  (3) 
submitting  external  financial  reports  that 
contain  accurate,  reliable,  and  useful 
Tinancial  data  and  that  they  are  fairly 
presented  including  proper  statistical 
reconciliation  procedures;  and  (4)  expending 
federal  funds  for  authorized  purposes. 

6.  The  review  of  the  financial  system  will 
be  used  to  determine  whether 

a.  Accounting  is  fully  responsive  to  the 
reporting  requirements  of  FEMA. 

b.  Financial  transactions  are  executed  as 
authorized  and  properly  recorded. 

a  Effective  cash  management  is  exercised. 
The  management  of  cash  includes  the  areas 
of  accounts'  receivable  and  payable  and  the 
custodial  responsibihties  and  control  systems 
over  cash  and  the  use  of  letters  of  Credit  cash 
advances. 

d.  Retention  of  various  allowances  and/or 
reimbursements  are  in  conformity  with  the 
"Financial  Assistance/Subsidy 
Arrangement". 

Put  >— StatMkal  Plan  Racoodluitiofi 
Proowhms 

Statistical  Plan  Reconciljption  ObjecUvea 

The  objectives  are:  to  reconcile  transaction 
detail  with  monthly  financial  statement* 
submitted  by  the  WYO  Companies:  to  assess 
the  quality  and  timeliness  of  submitted  data; 


and  to  provide  for  the  Identification  and 
resolution  of  discrepancies  in  the  data.  The 
reliance  on  computer  processing  to  perform 
the  review  of  submitted  data  will  help 
minimize  the  necessity  for  on-site  audits  of 
WYO  Companies.  Reconciliation  of  the 
statistical  reports  submitted  «viU  be 
performed  by  the  WYO  Companies  and 
independently  by  CSC  (Computer  Sciences 
Corporation),  the  NFIP  servicing  contractor. 

The  review  of  monthly  Tinancial  statements 
and  transaction  level  detail  will  involve  five 
areas: 

1.  Financial  control 

2.  Quality  control  (audit  trails) 

3.  Quality  review  of  submitted  data 

4.  Policy  rating 

5.  Timeliness  of  reporting 

Financial  Control 

1.  WYO  Companies  ar«  required  to  submit 
a  reconciliation  report  (Exhibit  "A")  with  the 
submission  of  transaction  level  detail.  This 
report  will  reconcile  the  transaction  records 
data  to  the  financial  report  explaining  any 
discrepancies. 

2.  The  NFIP  will  review,  at  a  minimum,  the 
categories  on  the  attached  format  and 
produce  a  similar  report  reconciling  the 
transaction  data  to  the  monthly  Tinuncial 
statement  submitted  by  each  WYO  Company. 

3.  To  facilitate  Tmancial  reconciliation, 
transaction  records  which  do  not  pass 
various  edits  employed  by  the  NFIP  to  review 
the  quality  of  submitted  data  will  be  so 
identified,  but  still  maintained  until  the  error 
is  corrected  by  the  company  in  order  to 
reconcile  all  financial  data  submitted  to  the 
NFIP. 

Quality  Control 

Transaction  level  detail  will  be  maintained 
in  policy  and  claim  history  files  for 
recordkeeping  and  audit  purposes. 

Quality  Review  of  Submitted  Data 

1.  Transaction  records  will  be  edited  for 
correct  format  and  values. 

2.  Relational  edits  will  be  perfomted  on 
individual  transactions  as  well  as  between 
policy  and  claim  transactions  submitted 
against  those  pohcies. 

3.  Record  validation  will  be  performed  to 
check  that  the  transaction  type  is  allowable 
for  the  type  of  policy  or  claim  indicated. 

4.  Errors  will  be  categorized  as  critical  or 
non-critical.  The  rate  of  critical  errors  in  the 
submission  of  statistical  data  will  be  !he 
basis  by  which  company  performance  is 
reported  lo  the  Standards  Committee.  Critical 
errors  include  those  made  in  required  data 
elements  (Type  A  record  transactions).  Non- 
critical  errors  are  those  made  in  data 
elements  reported  by  the  WYO  Companies  at 
their  option  (Type  B  record  transactions). 

Policy  Rating 

The  rating  will  be  validated  by  the  NFIP  for 
all  policies  for  which  the  following 
transactions  have  been  submitted: 

1.  New  Business. 

2.  Renewals. 

3.  Endorsements  involving  type  A 
transaction  records. 

4.  Corrections  o(4ype  A  transaction 
records  previously  submitted  for  premium 
transactions. 


Incorrect  rating  will  be  considered  a 
critical  error.  | 

Timeliness  of  Reporting  i' 

WYO  Companies  will  be  expected  to  , 

submit  monthly  statistical  and  financial 
reports  within  thirty  days  of  the  end  of  the 
month  of  record. 

The  NFIP  will  produce  reports  based  on 
review  of  submitted  data  within  thirty  days 
after  the  due  date  or  receipt  date  of  WYO 
Company  submissions,  whichever  is  later. 

Monthly  Reports 

Reports  for  each  WYO  Company's  data 
submission  will  be  tent  to  the  respective 
WYO  Company  and  the  FIA  explaining  any 
discrepancies  found  by  the  NFIP  review. 

Report  to  WYO  Companies: 

1.  Transaction  records  that  fail  to  pass  the 
quality  review  or  policy  rating  edits  will  be 
reported  to  the  appropriate  Company  in 
transaction  detail  with  error  codes, 
classification  of  errors  as  either  critical  or 
non-critical  and  any  codes  used  by  the 
Company  to  identify  the  source  of  the 
transaction  data. 

Reports  to  WYO  Companies  and  the  FIA: 

2.  Summary  statistics  will  be  generated  for 
each  monthly  submission  of  transaction  data, 
separately  for  initial  and  correction 
transactions.  These  will  include: 

a.  Absolute  numbers  of  transactions  read, 
transactions  accepted  and  transactions  in 
error,  separately  for  Type  A  and  Type  B 
transactions. 

b.  Relative  values  for  the  number  of  Type  A 
transactions  containing  errors  stated  as 
percentages  of  total  Type  A  transactions 
read. 

c.  Absolute  numbers  of  critical  and  non- 
critical  errors. 

3.  Summary  statistics  for  all  policy  and 
claim  records  submitted  to  date  (which  may 
each  be  the  result  of  multiple  transactions) 

.  will  be  generated,  separately  for  critical  and 
non-critical  errors.  These  will  include: 

a.  Absolute  number  of  policy  and  claim 
records  on  file  and  those  containing  errors. 

b.  Relative  values  for  the  number  of 
records  containing  critical  errors. 

4.  Control  totals  will  be  generated  for  tapes 
submitted  to  and  processed  by  the  NFIP. 
TTiese  will  include: 

a.  Number  of  records  submitted  according 
to  the  WYO  Company. 

b.  Number  of  records  actually  submitted  "* 
according  to  NFIP. 

5.  In  cases  where  the  NFIP  reconciliation  of 
transaction  level  detail  with  the  financial 
statements  does  not  agree  with  the 
reconciliation  report  submitted  by  the  WYO 
Company,  a  separate  report  will  be  generated 
and  transmitted  to  the  Company  for 
resolution  and  tp  the  FIA. 

Reporting  of  Company  Rating  to  the 
Standards  Committee  and  the  Administrator 

Satisfactory  Rating 

An  annual  end  of  the  year  report  will  be 
submitted  to  convey  the  satisfactory  rating  of 
WYO  Companies'  submission  of  transaction 
data  and  the  reconciliation  of  this  data  with 
financial  reports. 


«rf 


Ifnsdtisfactory  Rating 

The  report  of  an  unsatisfactory  rating  will 
he  submitted  as  soon  as  errors  and  problems 
rpach  critical  threshold  levels.  This  rating 
will  be  based  on:  continuing  problems  in 
reconciling  transaction  data  with  financial 
reports:  statistics  on  the  percentage  of 
Irtinsactions  submitted  with  critical  errors: 
the  percentage  of  policy  and  claim  records  un 
file  that  contain  critical  errors:  and.  lule 
submission  of  statistical  and  finiinciHl 
reports. 

Exhibit  "A" 

Monthly  Reconciliation — Net  Written 
Premfjms 

Company  name    

Month /year  ending 

Preparer's  name  

Company  No.    

Date  submitted 

Telephone  No. 


MonMy  Imarcial    \  Monthly  siaishcai 
rapon                tranuction  rapon 
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«l „. 
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Comments: 

Mnnthly  Reconciliation — Het  Paid  Losses 

Company  name    :; 7* 

Month/year  ending ; 

Company  No.    ' 

Untf  submitted -< :' 


# 

Monthly  Imancial 
report 

Monthly  stalsbcai 
transaction  report 

100    Ne>  oao 

(Income 

Total  ol  toss  paid 

losses 

SWmenlLine 

transactions  (31 

t  t 

t»« 

34.  40.  4\  49. 
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* 
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daitn 

■   1 

/ 

payments) 

in    Net  salvage 

Transactions  5? 

. 

67(Salvaqe 

onlyl 

!M    Nf 

■ 

Transactions  52 

tubrogaBon 

67  (Subrogation 

recovery 

onlyl 

130    Oaii" 
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peyrrient 
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i 

daini  payment 
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Unprocessed 
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140      «Pror 

ISO        Current 


160    Saiva^ 
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expiain 
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Monthly  lirtancial 


(Sum  d  tnm  100. 
140.  160.  170 
minus  Ima  ISO) 


Monthly  statistical 
transaction  report 
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Monthly  Reconciliation — Special  Allocated 
I.AF. 

Compan)  name    

Month/year  ending 

Company  No.    

Date  submitted 


Special  aNocated 
loss  adiust-^en; 
eipenses 


'Jnprocessad 
statistical 
•  Pnor  montn. 
Current  rxK^lll.. 
Ottier — explain 

(») 

(21 

Total  above 


Mo'*t**ly  financial 


(Ohar  (.OSS* 

LAE 

Ca'.cuiatior>— 
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Monthly  statistical 
transaction  report 


Transactions  71. 
74 
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Cotnmenls 

Monthly  Ixtss  Documentation 

Company  Name  

Month/year  ^ding 

Company  No.  , 

Dale  submitted- 


Numlier  of  open  claim  cases  with  reserves  — 
Total  amount  of  reserves  

Quarterly  Loss  Resene  Documentation 

Company  Name  

Month  year  ending 

Company  No.    

Dale  submitted — 


(-A  cry  quarter  provide  a  listing  (or  a 
computer  tape)  of  all  opeii  reserves  on  a  case 
tiHsis  which  support  the  "loss  reserves" 
amount  reported  on  the  financial  statement 
using  the  following  format: 


^okcvNo 

Amount  0*  raserae           Loaa  dale 

••        '           :       - 

Total  numoer  o' 

poiiaas 

Total  amount  o) 
openrosarva 

Part  3 — L'nderwnting/Policy  Administration 
Operation  Review  Procedures 

The  objectives  arc  to  establish  procedures 
by  which  the  FIA  underwriter  or  designee 
will  conduct  at  least  a  triennial  review  of  a 
WYO  Company's  flood  insurance  policy 
administration/underwriting  activities. 

Wotice 

The  WYO  Company's  representative  would 
be  notified  in  writing  of  the  FIA  underwriters 
plan  to  conduct  an  Operation  Review.  This 
notice  would  provide  the  WYO  Company  at 
least  30  days  to  prepare  for  the  Operation 
Review. 

These  Opera liiin  Reviews  should: 

1.  Evaluate  with  the  WYO  Company's 
representative  the  underwriting/policy 
administration  processes  used  to  write  flood 
insurance,  furnishing  financial  and  statistical 
data  to  the  NFIP  and  ensuring  accuracy  and 
service  in  the  issuance  of  policies. 

2.  Evaluate  the  timeliness  and  accuracy  of 
actual  transactions  submitted  in  accordance 
with  the  Statistical  Plan  instructions.  Up  to  50 
policy  files  should  be  matched  with  printed 
transaction  data  extracted  from  NFIP 
statistical  records.  FIA  may  select  policies 
which  would  be  beneficial  to  the  WYO 
Company's  understanding  of  the  underwriting 
and  rating  procedures. 

3.  FVovide  the  WYO  Company's 
representative  a  briefing  on  the  results  of  the 
evaluation  under  (IJ  and  (2)  to  facilitate 
improvements  in  the  underwriting/policy 
administration  process. 

4.  Provide  the  WYO  Company's 
representative  an  opportunity  to  respond  to 
the  evaluation  and  resolve  outstanding 
matters. 

5.  Establish  a  schedule  under  which  the 
FIA  and /or  the  WYO  Company's 
representative  should  provide  additional 
information  on  matters  still  outstanding  at 
the  conclusion  of  the  on-site  visit. 

6. 1'rovide  the  WYO  Company's 
representative  *vith  a  copy  of  the  draft  report. 
The  WYO  Company's  underwriter  should  be 
provided  with  a  reasonable  amount  of  time  to 
respond  in  writing.  The  WYO  Company's 
written  response  is  to  be  made  part  of  the 
Operation  Review  Report. 

7.  Provide  the  standards  Committee  with  a 
report  on  the  results  of  the  Operation  Review. 

Note. — The  following  information  is 
presented  solely  as  a  suggested 
Underwriting/Policy  Administration 
.  Operation  Review  outline.  The  precise  review 
format  and  the  techniques  employed  to  fulfill 
review  objectives  for  a  specific  WYO 
Company  would  be  based  on  that  Company's 
processing  environm^l,*nd  organizational 
configuration.  In  addition,  the  following 
information  could  be  used  as  a  guideline  for  a 
WYO  Company's  annual  self-audit  Program. 

(In<len*ritiirf! /Policy  Administration 
Operation  flpi/pw  Oti'lire 

1.  WYO  Company  Summary  Report 

An  overview  would  be  provided  by  the 
WYO  Company  to  the  FIA  underwriter  prior 
lo  the  on-site  review.  See  Exhibit  "A". 
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financial  reports. 
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2.  AdBiniatratlvc  Review 

The  review  provides  for  the  identification 
of  end  oonpUaBoe  with  existent 
adminislrative.  ledmical  and  functional 
policies  or  procedures.  See  Exhibil  "B". 

3.  Opoaticaal  Activity  (Applications,  Policy 
And  Endorsement  iasuance.  CanceUatioos) 

The  review  provides  for  a  three-year 
analysis  of  operational  activities  as  follows: 

a.  Analysis  of  policies  in  force,  applications 
errtered,  declinations  and  cancellations. 

b.  Analysis  of  type  of  business  (Dwelfing. 
General  IVoperty  business]. 

c.  Renewal  processing  systems. 

d.  Endorsement  processing. 

4.  File  Review 

The  review  provides  for  a  sampling  of 
policy  files.  The  general  details  to  be  covered 
in  the  individual  files  are  in  the  "Specific  Risk 
Review  Checklist"  (Exhibit  "C").  Also,  an 
"Underwriting  Review  Summary"  (Exhibit 
"D")  would  be  compiled  for  the  Risk  Review 
portioB  at  the  report. 

5.  Rating 

A  review  of  rating  activity  would  cover  the 
following  areas: 

a.  Internal  review  of  rating  accuracy. 

b.  Use  of  specific  rates, 
c  Correction  procedure. ' 

d.  Timeliness  of  service. 

e.  Training  procedures  for  staff  and/or 
agents. 

e.  Rating  Data  Verification 

A  sampling  of  risks  would  be  reviewed.  A 
check  would  be  made  to  determine: 

a.  Type  of  occupancy. 

b.  Type  of  structure. 

c.  Number  of  floors. 

d.  Basement  type. 

e.  Elevated  with  enclosures. 

f.  Contents  location. 

g.  F>rogram. 

h.  Conunanity. 

i.  Zone. 
'  ].  Elevation  from  elevation  certificate. 

k.  Floodproofing. 

1.  Mortgagee. 

m.  Deductible. 

n.  Condominium. 

Phone  calls  or  on-site  physical  inspections 
of  selected  risks  may  be  undertaken  at  the 
discretion  of  the  WYO  Company  and  the  FIA 
Underwriting  Division. 

7.  Review  of  Appeals  and/or  Complaints 
(Those  to  the  Insurance  Department  and 
those  filed  directly  with  the  WYO  Company) 

The  review  would  include  the  following: 

a.  Aoalysis  of  actions. 

b.  Analysis  of  average  time  frame  required 
io  resolve  these  cases. 

8,  Reports 

The  FIA  underwriter  or  designee  would  file 
a  report  of  the  Operation  Review  with  the 
WYO  Company  representative,  the 
Standards  Committee  and  the  Administrator. 
The  minimum  level  of  detain  in  the  report 
would  be  as  follows: 

a.  Satisfactory  Rating.  The  report  would 
contain  the  time,  place,  and  a  list  of 


participants  in  the  review  process.  It  would 
aiao  ooataia  the  number  of  files  examined 
along  with  any  comments  on  their  accuracy 
and  condition  that  would  be  appropriate. 

b.  Unsatisfactory  Rating.  The  report  would 
be  written  as  specifically  as  possible.  Each 
unsatisfactory  condition  would  be  described 
and  documented.  Recommendations  to  the 
WYO  Company's  representative  on  steps  to 
be  taken  to  rectify  any  delay,  error,  or 
omission  would  be  clearly  slated  with  a  time 
frame  in  which  the  corrective  action  would 
be  accomplished.  Follow  up  procedures 
would  be  worked  out  with  the  WYO 
Company's  representative  which  would 
indicate  the  dates  any  progress  reports  would 
be  filed  with  the  Standards  Committee  and 
the  Administrator. 

Note. — A  suggested  rating  criteria  would 
be  the  use  of  an  overall  error  percentage.  The 
overall  error  percentage  would  be  applied  to 
a  standard  and  a  rating  would  be  developed. 
For  instance,  an  overall  error  percentage  of 
20%  or  higher  would  be  a  basis  for  an 
unsatisfactory  rating  until  s  baseline 
developed  from  actual  experience  is 
determined.  The  overall  percentage  would  be 
developed  from  the  results  of  the  file  review. 
The  errors  on  a  file  would  be  categorized  as 
either  critical  or  non-critical.  One  or  more 
critical  errors  or  three  or  more  non-critical 
errors  identified  in  a  file  would  be  considered 
as  only  one  error  when  developing  the  overall 
error  percentage. 

The  determination  of  what  constitutes  a 
critical  or  non-critical  error  would  be  based 
on  established  significant  conditions.  For 
example,  critical  error  conditions  would  be  as 
follows; 

(1)  Any  error  which  impacted  the  correct 
rating  of  the  policy  (coverage  amount,  zone). 

(2)  The  insuring  of  an  ineligible  risk. 

Exhibit  "A"— WYO  Company  Summary 
Report 

The  WYO  Company  would  prepare  a 
report  summarizing  the  flood  insurance 
operation  within  the  Company  including  the 
following  items: 

1.  A  general  statement  describing  the 
nature  of  the  operational  setup,  whether  in- 
house  or  through  a  vendor. 

2.  If  in-house.  the  number  of  processing 
locations,  person  in  charge  of  operations, 
staffing  arrangement  as  appropriate,  and 
operating  relationships  to  other  insurance 
activities. 

3.  If  through  a  vendor,  name  and  address, 
number  of  states  involved,  WYO  Company 
representative  responsible  for  dealing  with 
vendor. 

4.  Optionally,  exhibits  and  flow  charts  as 
appropriate. 

Exliibit  "B"— Administrative  Review  Report 

A  report  would  be  prepared  covering  the 
following  points,  summarizing  the  activity  in 
each  area,  giving  examples  and  identifying 
those  areas  in  need  of  attention. 

1.  Policywriting.  Rating  and  Endorsements: 

a.  Prompt  within  service  guidelines^r 

b.  Is  policy  writing  auditied? 

c.  Are  policy  writing  errors  held  to  a 
minimum?  '  ;^'  s 


d.  Is  satisfactory  action  aonnally  taken  to 
ensure  established  eligibility  standards  are 
met? 

e.  Are  there  adequate  procedures  for 
handling  specifically  rated  property? 

2.  BvlleUns.  CuideJmes  and  ManuoJ$:     m 

a.  Does  each  underwriter,  policywriter. 
rater  and  coder  have  proper  manuals 
available  for  their  use? 

b.  Is  there  a  procedure  for  maintaining 
manuals? 

3.  Correspondence  Files: 

a.  In  good  order?  "* 

b.  Procedures  for  destruction? 

4.  Cancellation  and  Declination: 
a.  Are  procedures  understood  and 

requirements  knowledgeably  attended  to? 

6.  New  Business: 

a.  Are  apphcations  being  properly 
checked? 

6.  Specific  Risk  Review: 

Review  areas  that  need  attention  from    ° 
"Specific  Risk  Review  Checklist"  giving 
examples  and  recommendations  for 
improvement. 

7.  Renewal  Procedures: 

a.  Are  they  satisfactory? 

b.  Are  non-renewal  procedures 
satisfactory? 

8.  Mortgagee  Procedures: 
a.  Are  they  satisfactory? 

Exhibil  "C".— Specific  Risk  Review  Checklist 

Dale: 

A^dit  for 
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(     )  2-4  Family  Dwelling 
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f  Ola*  numoer  O' 
poioe^ 


Total  amount  ol 
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WYO  Company  to  the  FIA  underwriter  prior 
to  Ihe  on-site  revievv.  See  Exhibit  "A". 
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Exhibit  'D" 
Summary 


— Underwriting  Review 


Type  a<  Na  or  Mam 


1  General  property 
(commercial)  Met. 
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foes 

1  Mum  lamily 
dialling  and  other 
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Part  4 — Claims  Operation  Review  Procedures 

Claims  Operation  Review  Objectives 

The  objectives  are  to  establish  procedures 
by  which  the  FIA  examiner  or  designee  will 
conduct  at  least  a  triennial  review  of  a  WYO 
Company's  flood  insurance  claims 
administration  activities. 

These  Claims  Operation  Reviews  should: 

1.  Evaluate  with  the  WYO  Company's 
claims  manager  or  designee  the  claims 
administration  processes  used  to:  settle  flood 
insurance  claims:  provide  financial  and 
statistical  data  to  the  NFIP:  and  ensure 
accuracy  and  service  in  the  handling  of 
claims. 

2.  Evaluate  the  timeliness  and  accuracy  of 
dctual  transactions  submitted  in  accordance 
with  the  Statistical  Plan  instructions.  Up  10-50 
policy  files  should  be  matched  with  printed 
transaction  data  extracted  from  NFIP 
statistical  records. 

3.  Provide  the  WYO  Company's  claims 
manager  a  briefing  on  the  results  of 
evaluatton  under  (1)  anjj  (2)  to  facilitate 


improvements  in  the  claims  administration 
processes. 

4.  Provide  the  WYO  Company's  claims 
manager  an  opportunity  to  respond  to  the 
evaluation  and  resolve  outstanding  matters. 

6.  Establish  a  schedule  under  which  the 
FIA  examiner  and/or  the  WYO  Company's 
claims  manager  should  provide  additional 
information  on  matters  still  outstanding  at 
the  conclusion  of  the  on-site  visit. 

6.  Provide  the  WYO  Company's  claims 
manager  with  a  copy  of  the  draft  report.  The 
WYO  Company's  claims  manager  should  be 
provided  with  a  reasonable  amount  of  time  to 
respiond  in  writing.  The  WYO  Company's 
written  response  is  to  be  made  part  of  the 
Operation  Review  Report. 

7.  Provide  the  Standards  Committee  with  a 
report  on  the  Operation  Review. 

Xotice 

The  WYO  Company's  claims  manager 
would  be  notified  in  writing  of  the  FIA 
examiner's  plans  to  conduct  an  Operation 
Review.  This  notice  would  provide  the  WYO 
Company  at  least  30  days  to  prepare  for  the 
Operation  Review. 

Note. — ^The  following  information  is 
presented  solely  as  a  suggested  Claims 
Operation  Review  Outline.  The  precise 
review  formal  and  the  techniques  employe^ 
to  fulfill  review  objectives  for  a  specific     "^ 
WYO  Company  would  be  based  upon  that 
Company's  processing  environment  and 
organizational  configuration.  In  addition,  the 
following  information  could  be  used  as  a 
guideline  for  a  WYO  Company's  annual  self- 
audit  Program. 

WrO-FlA  Claims  Operation  Review  Outline 

1.  Claims  Department's  Responsibilities. 
Authorities,  and  Composition. 

An  overview  of  the  Department's 
responsibilities,  authorities  and  staffing 
composition  (managerial,  technical  and 
clerical)  would  be  provided  by  the  WYO 
Company  to  the  FIA  examiner  (Exhibit  "A") 
prior  to  the  on-site  review.  The  overview 
would  contain  the  following  information: 

a.  Statement  of  Primary  Function(8). 

b.  Relationship: 

(1)  WYO  Company  Management: 

(2)  Claim  Division  (FIA). 

C.  Responsibilities  and  Authorities, 
d.  Staffing  Composition. 

2.  Administrative  Review. 

The  review  provides  for  the  identification 
of  and  compliance  with  existent 
administrative,  technical  and  functional 
policies  or  procedures.  It  examines 
relationships  with  other  WYO  Company 
DepartmenTs  (Executive,  Accounting. 
Underwriting  and  Data  Processing]  and 
inquires  as  to  the  adequacy  of  controls  and 
security. 

a.  Aijministrative  Policies  and/or 
Procedures. 

b.  Technical  Procedures. 

c.  Functional  (Clerical)  Procedures. 
In  undertaking  this  portion  of  the 

examination,  the  "Administrative  Review 
Checklist "  (Exhibit  "B")  would  be  utilized. 

3.  C taint  Volumes — Payment  (Loss  and 
Expense!  Review. 

II  provides  for  a  three-year  analyses  of 
claim  frequency  and  payment  (loss  and 


allocated  expense)  figures.  Also,  it  would 
inquire  into  distribution  of  losses  by  size  of 
loss  and  examine  unallocated  expenses.  The 
analyses  would  be  as  follows: 

a.  Analysts  of  Claim  Volumes  and  '' 
Payments  (Exhibit  "C"|. 

b.  Analysis  of  Specail  Allocated  Claims 
Expenses  (Exhibit  "C"). 

c.  Analysis  of  Salvage  and  Subrogation 
Recoveries  (Exhibit  '"C"). 

d.  Analysis  of  Recovery  Results  (Exhibit 
•C"). 

e.  Analysis  of  Losses  by  Size  of  Loss 
(Exhibil  -D"). 

4.  Review  of  Appeals  and/or  Complaints 
(Those  to  the  Insurance  Department  and 
those  filed  directly  with  the  WYO  Company). 

The  review  would  include  the  following: 

a.  Analysis  of  actions. 

b.  Analysis  of  average  time  frame  required 
to  resolve  these  Cdses. 

5.  File  Review. 

It  provides  for  a  thorough  examination  of  a. 
random  sampling  of  claim  files  (open  and 
closed)  Io  measure  the  quality  of 
investigations,  adjustments  and  super\'ision. 
Claim  Review  Summary  Worksheets  (ExhibK 
"E")  will  be  completed  on  each  file  examined. 
Specific  comments  on  the  file  would  be 
indicated  on  the  worksheet.  Further  audit 
letters  (Exhibits  "F"  and  "G")  would  be  sent 
on  a  representative  number  of  closed  cases. 

Any  circumstances  indicating  a  substantive 
variance  from  existing  Underwriting  Rules 
would  be  communicated  to  the  Underwriting 
Review  Team  (if  present)  and  to  the  WYO 
Company's  Underwriting  Department. 

6.  Worksheet  Files.       \. 

The  FIA  claims  examiner  or  designee 
would  maintain  separate  operation  review 
files  for  each  Compatiy.  These  files  and  any 
draft  report  written  tliat  relies  on  these  files 
would  include  the  WViO  Company's 
responses.  At  the  WYO  Company's  request, 
the  FIA  claims  examiner  would  provide  a 
copy  of  these  files  to  the  WYO  Company's 
claims  manager. 

7.  Reports. 

The  FIA  claims  examiner  or  designee 
would  file  a  report  of  the  Operation  Review 
with  the  WYO  Company  (Claims  Manager 
and  Internal  Audit  Manager),  the  Standards 
Committee  and  the  Administrator.  The 
minimum  level  of  detail  in  the  report  would 
be  as  follows: 

a.  Satisfactory  Rating: 

The  report  would  contain  the  time,  place, 
and  a  list  of  participants  in  the  review 
process.  It  would  contain  the  number  of  files 
examined  with  any  comments  on  their 
accuracy  and  condition  that  would  be 
appropriate. 

b.  Unsatisfactory  Rating: 

The  report  would  be  written  as  specifically 
as  possible.  Each  unsatisfactory  condition 
would  be  described  and  supported  by 
documentation.  Recommendations  to  the 
WYO  Company's  claims  manager  on  steps  to 
be  taken  to  rectify  any  delay,  error,  or 
omission  would  be  cleariy  slated  with  a  time 
frame  in  w)liich  the  corrective  action  would 
be  accomplished.  Follow  up  procedures 
would  be  worked  out  with  the  WYO 
Company's  claims  manager  which  would 
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indicate  the  datea  progress  reports  would  be 
filed  with  the  Standards  Committee  and  the 
Administrator. 

Note:  A  suggested  rating  criteria  would  be 
the  use  of  an  overall  error  percentage.  The 
overall  error  percentage  would  be  applied  to 
a  standard  and  a  rating  would  be  developed. 
For  instance,  an  overall  error  percentage  of 
20%  or  higher  would  be  a  basis  for  an 
unsatisfactory  rating  until  a  baseline 
developed  from  actual^perience  is 
determined.  The  overall  j^rcentage  would  be 
developed  from  the  results  of  the  file  review. 
The  errors  on  a  file  would  be  categtrized  at., 
either  critical  or  aon-critical.  One  or  mose 
critical  errors  or  three  or  more  non-critical 
errors  identified  in  a  file  would  be  oonsidered 
as  only  one  error  when  developing  the  overall 
error  percentage. 

The  determination  of  what  constitutes  a 
critical  or  non-critical  error  would  be  based 
on  established  signiricant  conditions.  For 
example,  critical  error  conditions  would  be  as 
follows: 

(1)  An  error  which  resulted  in  a  claim 
payment  wdiere  no  coverage  was  present. 

(2)  An  error  which  resulted  in  an  incorrect 
payntCBt  amount. 

^3)  Failure  to  process  a  claim  in  accordance 
with  eatablisbed  procedures  which  caused 
significant  delay  in  closing. 

ExfaibH  "A".— CLrim  Department 
Reepoosibiiities,  Authorities,  and 
Composdtiiw  > 

The  WYO  Company  would  prepare  a 
report  summarizing  the  flood  insurance  Claim 
Department's  organizationaiposition  within 
the  Company  and  the  resources  available  to 
perform  the  claims  settlement  function. 

1.  Attach  Organization  Chart 

a.  Indicate  lines  of  authority  and  functional 
dependencies  for  only  those  departments 
involved  in  the  WYO  Company's  flood 
insurance  activities 

b.  Show  the  names  of  key  personnel 
involved  in  the  WYO  Company's  flood 
insurance  activities. 

2.  Attach  exhibits  and  the  written 
description  of  the  information  required  under 
Item  1.  of  the  WYO-FIA  Claims  Operation 
Review  Outline. 

ExUUt  'Y'.— Admioistralive  Review 
Checkliat 


•d  on  lh«  llrti  raport?.. 
(2)  AraVwyi 
(3) 


par*  «»«wl%  mm  Imi  r«- 


C  Diary 

n» 

U)Tmat»?. 
(3)   Is  Ito 
data   wW)  axaininar't  com- 

d.  Exanwiac 
man)  partofwanoac 
(1)  Is  axaminar  dkacting  ad- 


(2)Af» 
O)  k 

tainad  o»ar  n-teuaa  ad|u*a- 

ai? 

H)  >•  adoquaw  conaol  natn- 

tainadovar  outaala  a^ualar?. 
Tii»>aga  and  (ubrogaaon: 
(1)  Is  ulvage  svaluated  by  lal- 

»or»7 

U)    Is    latvaga    dhpond   o( 


13)  turn 

H)    Is 

being  pnxnpdy  and  propany 
(S)     Aw 


(6)  *«a 
vaga  Saa  pniparly  opanad. 
(tanwl.  and  ilatiad  (M  ap- 

proprtrta)? _ 

(7)  A«a  racovary  toida  tor  nb- 


proparly  handtod? 
.  Stirts: 

(i;  Aia  SUM 
Sad? 

(2)  Aia  awl 
avakjalad? 

(3)  Afa  auMs  being 
atlomaya  pvomptty? 

(4»   An 

viaed  aa  to 

nianl  ot  oomproMiaa? 
(5)    Ai» 


retanad  to 


m  A«a 

iam.. 
a.Ottiar 

(1)  Wai 
byStaWVOCotnpwV?.. 


(2)  Wara   daraagaa   oorracfly 

apportoriad? 

(3)  Waa  a  aoto  sdMtor  uaadT .. 

(4)  War*    SWf*    prior    Itood 
c 

(5) 

pand? 
(6) 

(7)  Waa  a 

pWnl  Mtor  in  •la?.... _. 

m    Was    K    raipondad    to 

promptly? „„. 


No 


N/A 


Exhibit  '^".—Analysts  of  CUin  Vdanws  and 
Payments 
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Note: — Gross  means  the  total  amount 
recovered.  Net  means  the  "gross"  less 
expenses  of  recovery. 

Exhibit  "D" 
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Note. — ^These  exhibits  will  be  developed  by 
the  NFIP  for  review  with  the  WYO 
Company's  claims  manager. 
Exhibit  "E"  (Exhibit  "E"  appears  on  p.  48666.) 

Exhibit -r* 

\'CPI 

Suggested  Letter  Where  Photocopy  of  Claim 
Payment  Draft  Is  Available 

Dear   

Claim  No. 


Date  of  loss:  ^^^— ^— ^-^— ^^— ^^— — 

Our  auditors  are  conductiitg  a  routine 
e.\amination  of  our  operations,  one  phase  of 
which  is  a  review  of  claim  payments.  Will 
you  be  good  enough  to  confirm  a  payment 
made  to  you?  To  provide  you  with  what  we 
believe  is  sufficient  information,  a  copy  of  the 
claim  pdyment  draft  is  enclosed. 

Is  the  information  shown  on  draft  No. 

(as  enclosed)  correct?  (Yes  or  No) 

Your  Signature 

If  you  find  the  enclosed  information  to  be 
accurate,  please  sign  in  the  space  provided 
above.  If  the  information  is  incorrect  in  any 
way,  please  indicate  the  discrepancy  on  the 
reverse  side  of  this  letter.  In  either  event,  we 
would  appreciate  your  returning  this  letter  in 
the  enclosed  business  reply  envelope. 

Thank  you  for  your  cooperation. 
Very  truly  yours. 

Exhibit  "G" 

NCPI 

Suggested  Letter  Where  Photocopy  of  Claim 
Payment  Draft  Is  Not  Available 

Dear   

Our  auditors  are  conducting  a  routine 


examination  of  our  operations,  on^  phase  of 
which  is  a  review  of  claim  payments. 

If  you  find  the  following  record  to  be 
accnirate.  please  sign  in  the  space  provided.  If 
this  information  is  incorrect  in  any  way, 
please  indicate  the  discrepancy  on  the 
reverse  side.  In  either  event  we  would 
appreciate  your  returning  this  letter  to  our 
auditors  in  the  enclosed  business  reply 
envelope. 

Thank  you  for  your  cooperation. 
Very  truly  yours. 

Claim  No. Date  of  loss 

Policy  No. 

Date  Claim  paid 

Amount  paid- 


Name  of  insured- 
Payment  made  to- 


The  information  is  correct?  (yes  or  no) 
Your  signature 


Part  5— Claims  Reinspection  Program 

WYO — NFIP  Claims  Reinspection  Program 
To  keep  WYO-hJFIP  Daims  Management 
informed,  to  assist  in  the  overall  claims 
operation,  and  to  provide  necessary 
assurances  and  documentation  for  dealing 
with  GAO.  Coiigressional  Oversight 
Committees,  and  the  public,  the  FIA  and 
WYO  Companies  have  established  a  Claims 
Reinspection  Program.  The  Program  is 
comprised  of  the  following  major  elements: 

1.  All  files  are  subject  to  reinspection. 

2.  Files  for  reinspection  may  be  randomly 
selected  by  flood  event,  or  size  of  loss,  class 
of  business,  as  determined  by  WYO-NFIP 
Claims  Management. 

3.  Ten  percent  of  open  files  will  be 
reinspected  prior  to  payment  unless  WYO- 
NFIP  Claims  Management  determines  that  a 
larger  or  smaller  sample  is  in  order  (e.g..  due 
to  the  size  of  the  catastrophe). 

4.  An  agreed  upon  sample  of  closed  files, 
by  event,  will  be  subjected  to  reinspection  as 
well. 

5.  A  WYO  representative  will  conduct  the 
reinspection.  accompanied  by  an  NFIP 
General  Adjuster. 

6.  A  joint  single  report  will  be  issued  by 
the  WYO  Company  representative  and  the 
NRP  General  Adjuster. 

7.  Copies  of  reinspection  reports  will  be 
forwarded  to  the  Claims  Management  of  both 
the  WYO  Company  and  the  NFIP. 

8.  The  reinspection  report,  adapted  for 
Hood  insurance  business,  may  be  in  the 
format  of  the  "Property  Reinspection  Report" 
developed  by  the  Functional  Audit  Task 
Force  of  the  National  Committee  on  Property 
Insurance  (EXHIBIT  "A"). 

Exhibit  "A" 

NCPI 

Property  Reinspection  Report 

Insured's  name- File  No. 

Telephone  No. 

Insured's  address    

Adjuster's  name- 


Office  or  Address 

Type  of  loss 

Date  of  loss | 

Amount  paid 

Date  paid 

Date  assigned 

Date  insmed  contacted 

inspection 

Reference  in  scope  of  damage:    — Yes    — No 
If  Yes — explain    ^ 


-Oate  of 


Adjuster  us^d  correct  amounts  for  labor/ 

materials?    — Yes    — No. 

Combined  wind  and  flood  loss? 

—Yet    —No 

If  No— explain 

Adjuster  applied  policy  provisions? 

—Yes— No 

If  no — explain 


Insured's  comments  on  handling: 

Did  adjuster  visit  insured  loss  personally? 

—Yes    —No 

Did  adjuster  suggest  any  repairers,  etc.? 

—Yes    —No 

Insured's  comments    


General  comnients 


Date  of  reinspection   

Reinspector  signature 

Pari  6 — Financial  Audits  and  State  Insurance 
Department  Examinations 

It  is  expected  that  audits  of  WYO 
Companies  by  independent  accountants  and/ 
or  state  insurance  departments,  aside  from 
those  conducted  by  the  FIA  or  its  designee, 
will  include  flood  insurance  activity.  When 
such  audits  occur,  a  financial  officer  for  the 
WYO  Company  will  notify  the  FIA, 
identifying  the  auditing  entity  and  a  brief 
statement  of  the  overall  conclusions  that 
relate  to  flood  insurance  and  the  insurer's 
financial  condition  when  available.  In  the 
case  of  an  audit  in  progress,  a  brief  statement 
on  the  scope  of  the  audit  should  be  provided 
the  FIA.  A  checklist  will  be  utilized  for  this 
reporting  arid  will  be  provided  to  WYO 
Companies  by  the  FIA. 

The  WYO  Companies  will  maintain  on  file 
the  reports  resulting  from  audits,  subject  to 
on-site  inspection  by  the  FIA  or  its  designee. 
At  the  FIA's  request,  the  WYO  Company  will 
submit  a  copy  of  the  auditor's  opinion,  should 
one  be  available,  summarizing  the  audit 
conclusions. 
Part  7 — Reports  Certifications 

A.  Certification  Statement  for  Monthly 
Financial  and  Statistical  Reconciliation  < 
Reports    . 

I  have  reviewed  the  accompanying 
financial  and  statistical  reconciliation  reports 

of  XYZ  Company  as  of .  All 

information  included  in  these  statements  is ' 
the  representation  of  the  XYZ  Company. 

Based  on  my  review  (with  the  exception  of 
the  matter(s)  described  in  the  following 
paragraphs,  if  applicable),  I  certify  that  I  am 
not  aware  of  any  material  modifications  that 
should  be  made  to  the  accompanying  reports. 

Signed 

(Responsible  Financial  Oflicer) 

Dale    ■ 

B.  Certification  Statement  for  Monthly 
Statistical  Transaction  Report 

I  have  reviewed  the  accompanying 
statistical  transaction  report  control  totals  in 
conjunction  with  appropriate  statistical 
reconciliation  reports.  All  information 
included  in  these  reports  it  the  representation 
of  the  XYZ  Company. 

Signed 

(Responsible  Reporting  Officer) 

Date   
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EXHIBIT  "B" 
CLAIM  REVIEW  SUMMARY  WORKSHEET 
NCPI 
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..47621 

c 


II 
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375. 

15GFR 

PropoMd  RuIm: 

30 

941 


.48560 


.48055 
.47415 


leCFR 

13 48178,  48180,  48266, 

48269 
305 47479 


.48059 


424. 

i7cni 

21 0 47594 

229 ^ 47594 

231 47594 

241 47594 

270. 47208 

274 47208 


1 48570 

143 48060 

240..„ 47274 

249™ 4831 8 


18CFR 

271 

282. 

1302 


.47826 
.48035 
.47383 


271 48571 ,  48572 

19CFR 

4 

6 :. 

10 


- 48035 

48035 

.47986,47995 


.48003 


10 „„ 

20  cm 

404 48036.  48181 

410 48036 

416  (2  (documents) 48036 

<22... 48036 

632 .^ 47384 

PropoMd  RuteK 

655 _ 48061 

21CFR 

5 48183 

81 47228,  47229 

1 75 47480 

182 48533 

184 47384,  48533 

1 93 — 47481 .  48270 

438 47483,  47826,  48183 

442. 47483,  47826,  48183 

45^..„ 47828 

510 47387.  47829,  48535 

520 47830 

522...„ „. 47829.  48038 

540 . 48271 

546 _ „ 47486 

555. 48184 

558 47387,  48039,  48271 

561 ._. 47481 

803 .„ 48272 

1020 47387 


58 47504 


1««. 47418 

182. 47505,  48202 

184 47505.  48202,  48321 

450 47505 

610 „ 47622 

630. 47622 

22CFR 

1 20 47682,  48536 

121 47682,  48536 

122. 47682 

123 47682 

124 47682,  48536 

1 25 47682 

126 : 47682 

127 47682 

128 47682 

1 29 47682 

130 47682,  48536 

501 „ „ 48273 

514 48039 

24CFR 

234 _...  47388 

^vopOMCl  RuIm: 

813 48006 

880 48006 

881 48006 

882 48006 

91 3 48006 

960 48006 

^CFR 

1 48273-48283 

6a. „ 48292 

301 ..„ 48536 

1 47870,  48321-48323, 

48573 

35a. 47870 

41 ^.„ 47274,  47871 

48^^.„.„ 47274,  47871 

301 48573 

27CFR 

9 47831 

29CFR 

1610 „ 48039 

30CFR 

91 5 47834 

Ch.  II 47624 

251 47871 

920 4741 9 

935 „ 48324 

31CFR 

1 29... 48 1 84 

32  CFR 

250 48040 

706 47602.48539 

33  CFR 

100 47230.48046 

1 10 47602,  48539 

1 1 7 47231 ,  48540 

Propo»«d  Rul— :^ 

1 00 „ 48574 

1 1 7 ^:rn:5^. 47872 


34  CFR 

300 48520 

PropOMtf  RuIm; 

668 48494 

36  CFR 

251 48541 

PropoMd  Rutott 

261 .'. 47505 

293 47505 

294 „ 47505 

37  CFR 

1 48416 

304 _ „.47487 

39  CFR 

10 47389 

111 47231,  47232,  47389. 

48541 
PropoMd  Rul««: 
10 47275 

40  CFR 

52 47488,  47490,  47836, 

48152.48185,48542 

86 48128.48474 

180 47491,  47493,  48298, 

48299 

260 47390 

270 47390 

271 47391 ,  48300 

600 48128 

PfOpOftSd  RuIm! 

51 48018 

52 48018,  48202,  48575 

65 47507 

■J  54 47508 

180 .47420,  47508,  47509 

232 48064 

233 48064 

261 47510 

600 48023 

721 47874 

41  CFR 

Ch.  101 48544 

101-25 48546 

101-41 48547 

rropoxd  RuIm: 

16-4 48193 

43  CFR 

Propos#o  Ruws: 

Ch.  II 47624 

3160 A „..  48576 

5400 4751 1 

44  CFR 

67 47240 

PfOpOSCQ  RUNS: 

61 48652 

62 48652 

45  CFR 

96 47603 

233 48547 

801 47392 

PropoMO  Rums: 

1340 48160 

46CFR 

500 47393 


501 47393 

502 ...._ 47393 

503 47393 

504 ; 47393 

505 ........*;w-......™  47393 

572 48550 

47  CFR 

0 47604 

15 48305 

61 47265 

73 47395,  4760^-47608, 

47837,  48046,  48186,  48305 

74 47837,  48305 

76 48313 

83 48187 

97 48551 

PfopoMd  RuIm: 

Ch.  1 47275 

2 47625,  47628 

18 47628 

67 48325 

73 47638 

81 .'47641 

83 47516,  47625.  47641 

48  CFR 

Propo««d  RuIm: 

Ch.  5 47516 

1501 ^. 47516 

1502 :..„.. L 47516 

If  03 ;......... 47516. 

1 505 4751 6 

1506 47516 

1513 47516 

1514 47516 

1515 47516 

1517 47516 

1527 47516 

1533 47516 

1536 47516 

1 552 47516 

49  CFR 

395 47494 

571 47396 

1002 48314 

1057 47268,47850 

1182 48314 

1183 48314 

1186.. 48314 

PiopoMO  Rutos: 

531 48064 

533 48064 

571 47276,  47880,  48576 

1057 48576 

1063 : 47277 

1181 48342 

1 186 48342 

50  CFR 

17 47397 

258 4761 1 

611 48316 

655 47269 

672 48049,  48316 

675 48316 

|t|  opoMil  RuIm: 

Ch.  II .: 47421 

80 47420 

652 _ 47278,  47422 
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UST  OF  PUBLIC  LAWS 

Note:  The  President 
completed  his  consideration  of 
acts  and  joint  resolutions 
passed  during  tt>e  second 
sessKjn  of  the  98th  Congress 
on  November  8,  1984 
Last  list  November  Itf,  19B4. 
The  list  will  be  resumed  when 
bills  are  enacted  into  public 
law  during  tt>e  first  session  of 
ttw  99th  Cor>gress  which 
convenes  on  January  3.  1985 
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.47504 


lUU.. 
117;. 


_^.. 


.48574 
.47872 


500 


80 
.47393     652.. 


47420    ^^ 

.47278.47422 
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Just  Released 


Code  of 
Federal 
Regulations 

Revised  as  of  July  1,  1984 


Quantity        Volume 

Title  32— National  Defense 

Volume  I.  Parts  1-39  (Contains  DAR 

sections  l-VI)  (Stock  No.  022-003-95376-1) 

Vohjnne  II.  Parts  1-39  (Contains  DAR 

sections  VII-XV)  (Stock  No.  022-003-95377-9) 

Volume  III,  Parts  1-39  (Contains  DAR  • 

sections  XVI-XXVI  and  App.  A-T) 
(Stock  No.  022-003-95378-7) 

A  cumulativ*  cti«ckiist  o(  CFR  issuances  appears  every  Monday  n  ttie  Federal  Register  m  the  Reader  Aids 
MCtnn  In  addition,  a  checklist  ol  current  CFR  voturnes.  corripnsiiig  a  ccxnptete  Cf  R  set.  appears  each  month 
in  •«•  LSA  (UM  o<  CFR  Sections  Affected). 


Price 

$15.00 

19.00 

Amount 
$ 

18.00 

' 

Total  Order 

$ 

PiMsa  do  not  detach 

Order  Form 


to:  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 


I  *nd  $ IMm  check  or  money  order  payabte 

to  SuiMrimandarM  of  Documents.  (Please  do  net  sand  cash  or 
stamps).  Includa  an  additor^  25%  lor  toreign  mailing. 


I  to  my  OipMl  AoomH  Na. 

I  I  I  I  I  I  I  l-D 

OntorNo. L 


WS4* 


CradH  C«d  Ofdn  Oi«y 

Total  charges  $ 


Fill  in  the  boxes  below. 


^ 


Credit 
CardrNo. 


I  I  I  I  I  I  I  I  I  rm 


Expiration  Date 
Month/Year 


rrm 


tend  me  the  Cod*  of  Fodoral  nogtilatlona  publK^tions  I  have 
•elected  above. 

Mame— First.  Last 


ULUJ^ 


y^ 


y 


y  rtame 

u 


11 


or  Country) 
1    I     I     I 


I     I     I     I 


1 


inbJ 


or  additlcnal  address  line 


11 


I     I     I     I 


11 


11 


111 


nCASC  MMNT  on  TYPC 


11 


11 


11 


n. 


11 


ZIP  Code 

u 


11 


For  Office  Use  Only. 

Quantity 

Charges 

Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MItttOB 

OPNH 

UPNS 

Discount 

Refund 
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